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LAWYERS'  EEPOBTS, 


MAINE  SUPREME 

George  W.  BEKNETT 
«. 

AMERICAS  EXPRESS  CO. 

1.  Selraro  of  property  in  the  course  of 
tnuuiportatloii  br  an  olSoer  wltbout  tny 
vmut  or  otber  legil  prooev  doa  not  excuse 
tte  earrfcr  fornon-deUvor* 

S.  Common  carriers  MJre  not  Included 
ta  tbe  proriaioa  of  Rev.  Stat^  ohap.  90,  •  12,  Impoe- 
taf  »  peiiAl^  on  "  whoever  . .  .  has  In  posses* 
betTeeo  October  1  snd  Janiuur  t  more 
then  tiie  number  therein  speotfled  of  tiie  caroas- 
M  of  certain  wf  Id  animals. 

S.  A  shipper's  knowledge  of  dlreetlons 
to  the  carrier's  iHEf^nt  not  to  receive  oer- 
Uln  sKloJes  for  transportation  wU!  not  relieve 
the  earrier  from  lUblUty  for  their  Jobs  U  their 
ttniportatton  is  BotuaUr  undertaken. 


JUDICIAL  COURT. 

4.  The  fgamm  tows  of  *  Bteto  om  give 
no  authority  to  take  eareaases  of  ui- 
maim,  or  parte  thereof,  whtle  In  the  coune  of 
Intetstate  transportation,  awar  tram  a  oommon 
earrier  on  the  vroiuid  that  the  nniinals  have 
been  kUled  In  vlolatton  of  such  lawa. 


{March  3t.  1S91.) 


RESERVATION  by  tbe  Supreme  Judicfal 
Court  for  Penobscot  Couniy  for  tbe  opin- 
ion-oiEtbe  fall  eourt  of  an  actfoa  brought  to 
recover  the  value  of  tbe  saddles  of  three  dear 
alleged  to  have  been  lost  while  in  defendant's 
possession  for  ttanaportalioo.   Judgment  for 
plaintif. 
Tbe  facts  are  stated  In  the  opioion. 
Mr.  F.  J.  Whitiae  for  plaintiff. 
JVMsra.  Barker  Voao*  Barker,  for  de- 
fendant: 


VOTC—IrfiiUIUy  of  the  carrier  for  gooda  in  tranttt. 
If  the  (roods  are  delivered  at  the  usual  place  of 
natMag  foods  for  shipment,  and  the  fact  of  their 
deHrerr  is  tmHt^ht  home  to  the  ouiler  or  his  ditfr 
•mhorind  acente.  there  can  be  no  question  as 
to  the  responsilrfUtr  aooniloK  to  the  carrier  as  tar 
M  the  end  of  bts  route,  for  he  Is  boaod  to  keep 
tte  foods  aafelr  after  deUverr  to  him  for  tnms- 
Vortatloo.  as  wen  as  to  carry  them  safely.  Dale  v. 
BUI.  1  Wl^  281:  dai^e  t.  Needles.  »  Pa.  888; 
faathern  Bxp.  Oc  v.  Newby.  88  Oa.  saS. 

But  If  the  property  is  received  upon  the  premises 
of  the  cairto-.  to  waft  further  taistructions  before 
tftnsportatlon,  his  UablUtr  to  that  of  a  bonseman 
oBlr,  nntU  tbe  InstruoUoDS  are  received.  0*HeiU 
v.NevToi^  CeoUftH.  B.R,Co.80N.T.138;  Bar- 
na  T.  BUredve.  100  Ifass.  46^  Kosen  v.  nheeler,  62 
X.T.Sae.  And  see  Gilbert  V.  New  York  Gent.  A  B. 
I.B.0O.  *Hnn,87a,6'rhomp.  ft  a  0GB. 
If  the  deposit  ot  the  goods  on  tbe  premises  of  the 
csTrierisamere  aoceatoryto  the  oarrlage,  that  is. 
Kthey  are  deposited  solely  fOr  the  purpose  of  be- 
taf  forwarded  to  their  destination  wHhout  further 
ndsn.  the  respooaibai^  ot  tbe  oazrier  beshn 
fion  the  thne  they  were  so  received;  but  when  the 
profiertr  k  deposited  sabject  to  tbe  further  orders 
et  the  oonslffnor,  the  rule  Is  otherwise,  as  Just 
•iated.  Wade  Wheeler,  8  Laos,  an,  alBrmed,  47 
K-  Y.  «8;  ImOob  v.  OrflBth,  95  N.  T.  381;  Chase  t. 
WaMom.  1  Ohio  St  9U;  Kavlns  r.  Todd.  1  Stark. 
%ltkU|an.S.*V.  J.B.OO.V.  Sfaurta,  7  Mich.  OK; 
BhMom  V.  Grlfln,  18  N.  T.  Ott  Htokoz  v.  Nanga- 
tattB.  Ckk  a  Conn.  S81;  Watta  v.  Boston  4  L.  B. 
Cor^  MS  Mm.  Ml  Bee  Illinois  Oeot.  B.  Oo.  v. 
lleaBBBti.HIU.B8. 

Ingufri/as  to  value. 

hhCbe  dotr  ot  ttieoacTler  to  make  Inqutay  as 
«•  As  Tahn  of  tbe  goods  deUveied  to  hint,  and 
13L.RA. 


tbe  ocnwignor  must  answer  at  bis  peril;  and  if  such 
Inquiry  is  not  made,  and  the  goods  are  received 
at  BU^  valuation  for  transportation  as  Is  asked 
with  r^iermoe  to  Its  bolh.  weight  or  ezteroal  ap- 
peoranoe,  the  oorrter  Is  liable  for  the  loss,  lrre< 
spectlve  of  Its  value.  Gorham  BCfg.  Oo.  v.  Rirgo, 
15  How.  Pr. 90, 3  Jones  )t8.43i. 

Fraud,  imposition  or  unfair  oonoealment  as  to 
the  oooteDts  or  value  of  the  goods  will  relieve 
the  oarrler  of  respoiudblUty.  Phillips  v.  Borle,  8 
Pick.  IBS;  Orange  County  Bank  V.  Brown,  9  Wend. 
111^  Warner  v.  Western  Transp.  Oo.  S  BObt.  IH; 
BeU  V.  Bapp,  8  Watts  A  8. 2L 

Amien  e/ proo/. 

If  property  has  been  delivered  to  tbe  carrier  or 
bis  duly  authorized  agents,  and  it  has  not  been 
delivered  by  him  to  tbe  consignee,  this  is  prima 
flude  evMenoa  of  negUgenoe  and  llaWlltj.  Whtte- 
sfdes  v.  BusBeU,  8  Watts  ft  8.  44;  Tan  Winkle  v. 
South  OaroUna  B.  Oo.  88  Ga.  S8;  Davidson  v.  GrSp 
ham,  2  Ohio  St  141;  Peck  y.  Weeks.  84  Coon.  ISS; 
Stokes V.  SaUonstoU, 38  U.S.  18  Pet.  lBl,10L.ed. 
UB:  Hasttngs  V.  Pepper.  11  Pick.  4L 

It  Is  frequently  difllonlt  to  show  tte  loss  or  dam- 
age done  la  order  to  fix  the  liability  of  the 
carrier  (see  Blnggold  v.  Haven.  1  CaL  106;  Mid- 
land B.  Oo.  V.  Bromley,  17  C  B.  876;  Woodbury 
V.  Erlnk,  UIIl.  nVhond  tbe  burden  of  proof  Is  oast 
upon  htatt  to  show  that  the  loss  resulted  from  such 
oaoaee  as  will  exempt  him  from  responsibility. 
Cbopmanv.  New  Orleans.  J.  &  G.  N.  OaSl  La.  Ann. 
SSii  Levering  v.  Union  Transp.  4  Ins.  Co.  1£  Ho.  88 
Tutney  v.Wilsoo,7  Terg.  8M;  BaKhnore  ft  O.B. 
Oo.  V.  Hocehead,  5  W.  Ta.  286c  Kwart  v.  Street.  8 
Ball.  L.  let;  Ring  v.  Shepherd,  8  Story,  0.  G.  858; 
WInne  v.  Ullnols  Cent.  B.  .Co.  31  Iowa,  663:  Hall 
T.  Cheney,  38  K.  H.  27;  Agnew  v.  Steamer 
Contra  Ooiiu,S7  OsL  421^  Tftrbox  r,  Bastem  Steam- 


Digitized  by 


88 

Google 


84 


Mainb  Supbsmb  Judicial  Codbt. 


Hah., 


Aofmals/ira  naturm  when  legally  killed  hy 
a  person,  ue  absolutely  his  owo. 
2  B).  Ck>tn.  p.  408. 

The  saddles  of  deer  were  sufflclently  de- 
livered to  the  American  Express  Company  at 
Newport,  for  immediats  traosportatioo. 

Angell.  Oarr.  %%  129-147;  ifoa/A  v.  Drit- 
eoU,  in  COQD.  SSi;  Bpade  v.  Eudaon  Biter  R. 
Go.  16  Barb.  888;  Redf.  Can.  g  M,  p.  80.  See 
also  %  too,  p.  8S,  as  to  the  dellrery  at  an  un- 
usual place. 

A  delivery*  is  always  snfflclent  if  tbe  proper 
-servant  of  Uie  compeny  accept  the  goods  to 
carry,  whether  any  bill  or  eut^  in  the  books  of 
the  company  is  made  or  not. 

Bedf.  Can.  §  101,  p.  88,  and  cases  cited. 

Comnwa  carriers  are  inaurers  of  all  property 
Intrusted  to  them,  except  against  an  act  of 
Ood  or  an  enemy  of  the  goTerDment. 

Plaitted  V.  Boiton  d>  £.  Steam  JTav.  Co.  2? 
Me.  182;  FiUebrown  r.  Grand  Trunk  R.Ch.65 
Me.  46S. 

The  Ameriean  Express  Company  did  not  re- 
strict Its  liability,  as  no  notice  was  brought 
home  to  tbe  plaintiff,  or  wati  assented  to  by  bfm. 

FilltArown  v.  Grand  Trunk  R.  Co.  aupra; 
Bitckland  y.  Adamt  Em.  Co.  97  Mass.  12S. 

Carriers  are  compiled  to  solve  claimant's 
right  at  their  peril. 

Redf.  Carr.^S44,  p.  197. 

Allen  had  no  rfeht  or  authorify  to  seize  the 
deer  saddles  as  he  oad  no  warrant  or  other  legal 
process. 

Me.  Const  art  1,  ft  5;  U.  a  Const  art  14, 
§1:  J/ImT.^M.  60]i[e.l88:  lltaUY.DoktHy, 
Id.  609. 

The  saddles  were  not  Id  the  possession  of  the 
American  Express  Company  within  (he  mean- 
Ing  of  seetioD  IS,  chap.  80,  Rer.  SUt 


Redf.  Carr.  $  808.  p.  236,  and  cases  cited. 

Also  sach  could  not  he  the  fact  because  It 
would  be  in  violation  of  the  Interstate  Com- 
merce Law. 

U.  S.  Const,  g  8,  spec.  8. 

Common  carriers  cannot  select  what  they 
may  carry  or  what  they  may  refuse,  hat  are 
bound  to  take  all  which  offer. 

Redf.  Carr.  S  100,  p.  82;  DwigUf.  Brevtter, 
1  Pick,  60;  Pomeroy  v.  Donaldton,  5  Mo.  36; 
Hale  V.  New  Jersey  8.  K.  Co.  16  Conn.  589; 
Acinger  v.  South  CaroHna  R.  Co.  39  S,  C.  265. 

When  the  box  of  deer  saddles  was  taken  by 
the  defendant  Company  for  traosportiitioD  out 
of  the  State,  and  transportation  began,  they 
became  subjects  of  commerce,  and  were  gov- 
erned by  the  laws  of  tbe  United  States. 

Coe  T.  Err^,  118  V.  a  617.  29  L.  ed.  716; 
The  "  Daniel  SnU,"  77  U.  S.  10  Wall  657-565. 
19  L.  ed.  9S9-1002;  Paeifte  Coast  8.  Co.  v. 
Board  of  Bailroad  Comrt.  18  Fed.  Rep.  10: 
Mobile  Count]/  V.  KinibaU,  102  U.  a  691,  26  L. 
ed.  388;  Wetton  v.  Mimwi.  91  U.  a  279,  28 
L.  ed.  847. 

FoatWf      delivered  the  opinion  of  the 

court: 

It  is  undisputed  that  the  plaintiff  was 
lawfully  possessed  and  the  owner  of  the 
saddles  of  three  deer,  which  were  legally 
killed  under  the  laws  of  this  State ;  that  the 
same  were  closely  boxed  in  good  condition 
for  shipment,  and  delivered  uy  the  plaintiff 
onto  the  platform  of  the  Maine  Central  Rail- 
road Company  at  Newport  Station,  plainly 
marked  to  the  consignees  in  Boston.  The 
defendant's  agent  was  notified  that  the  box 
was  left  for  transportation,  and  thereupon  he 
delivered  It  into  the  defendant's  car,  on  tho 


boat  Co.  BO  He.  33P:  Cameron  v.  Rich,  4  Strobh.  L. 
10^  Baaio  V.  Steamflhlp  Co.  8  Wall.  Jr.  829. 

If  It  is  satisfaatorlUr  shown  that  the  loss  arose 
from  one  of  the  ezo6pted  cauns,  such  as  flood  or 
fire,  the  carrier  fe  relieved  ofllatriltty  without  prov- 
Insr  affirmatively  that  he  was  yullty  of  do  nes^l- 
irenco.  MempbtB  &  C.  B,  Oo.  v.  Beeves,  R  IJ.  8. 10 
Wall.  176,  IS  L,  ed.  909. 

The  proof  of  suob  negUcence,  tf  the  negUgraee 
Is  alleged  to  exist,  rests  on  tbe  party  asserting  tt. 
Farabam  v.  Camtleo  4  A.  R.  Co.  66  Pa.  60;  Western 
Traiisp.  Co.  v.  Doiraer,  78  IT.  8.  U  Wall.  li»,  3»  L. 
ed,  ISO;  Colton  V.  Cleveland  *  P.  B.  Co.  «T  Pa.  211, 6 
Am.  Rep.  ISto  PatteisoDT.  Clyde.  07  Pa.  SOD;  Kansas 
Pac.  B.  Co.  v.  Reynolds,  8  Kan.  (08;  Chllds  v.  Little 
Miami  R.  Co.  I  Cin.  8.  C.  <Ohlo>  480:  Clark  v.  Bam- 
well,  SS  C.  R.  12  How.  £72,  18  L.  ed.  986;  Lamb  v 
Osmden  &A.B.  kt.  Co.46N.T.S71.raverBlng2DR- 
ly.  4H.  See  WestootC  v.  Vargo,  tt  Barb.  SIS,  6  Lans. 
819,affimed,  SI  N. Y.  54%  Lewis  v.  80ittli407  Ha«b8S4. 

The  pr&ictple  estoUMed. 

It  Is  ooDOloBlvely  estAbltohed  as  a  prinelple  of 
law  in  this  country  that  a  carrier,  in  the  atwenoe  of 
especial  contract,  ezpreea  or  Implied,  for  the  safe 
carriage  of  goods  to  their  deatination.  Is  only 
bound  lo  carry  safely  to  Uie  end  of  his  line,  and 
there  duly  deliver  to  the  next  carrier  In  his  route. 
Michigan  Cent.  B.  Oo.v.  Myrick,107  U.  8. 108.  XT  L.  ed. 
3ffi;  KalRbt  v.  Providence  &  W.  R.  Co.  18  B.  I.  578; 
Piedmont  Mfg.  Co.  v.  Columbia  tG.  R,  Co.  19  8.  C. 
358:  Detroit  ft  B.  C.  R.  Co.  v.  McKenzle.  48  Mioh.  SOB; 
8t.  Tx>ulB  Ins.  Co.  V.  St.  Loubi,  Y.  T.  H.  *  I.  R.  Oo. 
IM  v.  8. 14B,  SH  L,  ed.  079;  Harris  v.  Grand  Tmnk 
B.  CO.  15  R.:X,  Sn;  Clyde  T.  Hubbard,  88  Pa,  888; 
13  L,  R.  A, 


Goldsmith  V.  Chicago  kA.  R.Co.  12  Mo.  App.4n; 
Crawford  v.  Boutliem  R.  Aaso.  SI  Miss.  222. 

Tlw  question  of  (be  first  oarrter's  liabUity  be- 
yond hb  own  Hne  depends  upon  the  Inquiry 
whether  be  to  any  form  assomed  or  held  himself 
out  to  the  public  as  assuming  any  responalbUlty 
beyond  tttc  terminus  of  bta  own  route.  St.  Louis 
Ins.Co.v.  St.  Lonis,  V. T.  H. *  L  R. Go.  104  U.S. 
148t»Led.«B. 

They  are  only  answerable  for  tbe  ordinary  and 
proximate  consequences  of  neglect,  and  not  tor 
those  that  arc  remote  and  extmordioary.  Mor- 
rison V.  Davla,  m  Pa.  171. 

This  is  also  decided  by  tbe  Supreme  Judtdak 
Court  of  Massachusetts.  Owing  to  defective  ma- 
chinery, goods  did  not  arrive  for  six  days  after 
they  were  due,  and  then  were  destroyed  by  a 
flood.  Tbe  court  said:  'Tbe  negligence  of  the 
carrier  waa  remote;  It  had  ceased  to  operate  as  aa 
active,  efliclent  and  prevailing  cause  aa  soon  as  tbe 
wool  had  been  carried  beyond  Syracuse,  and  there- 
fore cannot  subjeut  the  can-ler  to  a  responsibility 
for  an  Injury  to  the  property  resulting  from  a  sub- 
eequmt  inevitable  accident,  which  was  the  pfnzl> 
mate  cause  by  which  it  waa  produced."  Denny  r. 
New  York  Cent.  R.  Co.  180ray,  487. 

In  a  case  decided  by  the  supreme  court  of  Hew 
York,  where  the  liability  of  the  carrier  was  main- 
tained and  the  damage  was  occasioned  by  a  flood, 
the  decision  was  placed  expressly  upon  the  gmef 
nefflcot  of  the  oompany.  Mlobaela  v.  New  York 
Cent.  R.  Co.  80  N.  Y.  BSi 

Though  the  proximate  cause  may  be  occaainned 
by  inevitable  accident,  the  carrier  is  atlU  twund  to> 
use  aare>ind  dlllgenoe.  Tet  so  greater  fovsslghi 
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urinl  1^  Uie  tiahi.  but  no  leoeipt  or  bill 
of  tiding  wu  eTer  clvca  to  the  plaintiff. 
CpoD  the  arrinl  of  the  train  mt  Augusta, 
the  saddles  were  seized  hj  a  came-warden, 
udlif  htm  removed  from  the  defendant's  car, 
witboDt  vaj  search-warrant  or  other  legal 
mcem,  ana  without  objections  from  the 
defotd^t  Company  or  its  agents,  and  have 
Dtver  siooe  been  delivered  either  to  the  con- 
lignees  m  ihe  Express  Company. 

Upon  the  facts  thus  stated,  the  defend- 
uit'8  liability  is  fully  established.  The 
pUiDtiff's  ownership  of  the  property,  its  de- 
lirery  to  the  defendant  for  transportation,  and 
its  icceptHDce  for  that  purpose,  and  its  non- 
delivery to  the  consignees,  are  prima  facie 
evidence  of  negligence.  The  burden  Is  there- 
fore upon  the  defendant  to  show  facts  eirempt- 
iog  it  from  liability.  LitUe  t.  Botton  <t  M. 
R.CO.W  Me.  34). 

The  property  of  the  plaintiff,  white  In  the 
hands  of  the  defendant  as  common  carrier, 
in  tratmtu,  was  seized  by  an  officer  without 
auf  wamnt  or  o^r  legal  process.  Nor 
docs  it  appear  that  any  was  ever  obtained. 
The  (rfBcer  was  thorefcwe  a  mere  trespasser, 
and  the  defendant  was  liable,  under  the  rule 
of  the  common  law,  in  the  same  manner  as 
if  it  had  allowed  any  other  trespasser  to 
take  the  property  out  of  its  custody.  Ed- 
"vrdi  T.  White  'LiM  Tratuit  Co.  104  Mass. 
Its.  As  against  the  plaintiff,  the  seizure 
»M  of  no  more  validity  than  a  trespass  by 
iin  UDofllcial  person.  There  has  never  been 
any  adjudication  from  any  tribunal  that  the 
property  aeized  was  contraband,  or  other  than 
the  lawful  property  of  the  plaintiff.  The 
common  carrier  is  not  relieved  from  the  ful- 
flltmeat  of  hfa  c<»itract,  or  his  liability  as 


of  utmcdbHur  perils  la  espeoted  of  bho  tban  of 
other  mn.  and  no  greater  peoattr  vWted  for  his 

tallure.  When  he  dtsoovera  blmeelf  In  pertl  the  law 
reqmrai  of  htm  ordinary-  oare,  skill  and  f oresl^t. 
ThiB  la  defloed  to  be  ttie  common  prudence  wblcb 
■eo  of  prudenoe  and  beads  ttf  famlltea  usually  oz^ 
la  matters  that  ave  Intecetthw  to  Umn.  It 
>>m>a.ai  diflcultles  Increase  m  gxeat  danger,  great 
carelsttaeordlnarr  careof  a  prudaat  man.  )ior> 
riKMir.Davl8.aiPa.  171. 

If  one  uKs  the  precautions  whlob  a  reasonable 
BitQ  would  use  under  the  otrcumatanoes.  he  la  not 
tnponallile  for  omitting  other  preoauiiona  whiob 
ue  conceinUe,  even  though  If  he  had  used  them 
tke  inlatr  would  certainly  have  beea  avoided, 
^eana.  k  Eedf.  Neg.  T. 

A  coiUDOD  carrier  Is  twund  safely  to  carry  the 
to  their  destfnatloo,  unleaa  prevented  by 
Mae  eauae  arising  from  irreslatiMe  force,  over 
wfctdt  he  haa  do  control  and  whlob  cannot  be 
fwded  agafaiat  by  the  watchful  exertlw  of  fau- 
aan  tUll  and  prudence.  Tbe  Nlagan  v.  Cordes, 
« D.  S.  a  Bow.  H,  IS  L.  ed.  W;  Oordon  v.  Bu- 
cbuaD,5Ter?.71;  Oakley  v.  Port  of  Portsmouth 
k  B.  r.  &  Packet  Co.  U  Eng.  L.  &  Bq.  fiaa 

Ko  matter  what  degree  of  prudence  may  be  ezer- 
2*"^  the  onrrler  and  hta  servants,  altbough  the 
"^|>otoa  by  which  It  Is  bafBed,  or  the  force  by 
*Ucli  It  la  overcome  Is  InevltaUe.  yet,  if  it  be  the 
KMdtof  buuao  meaiw,  the  carrier  is  reeponaible. 
JcArthur  V.  Sean.  Xl  Wend.  l»i;  Proprtotoni  of 
"at  NaT.  Co.  y.  Wood,  8  Esp.  127;  Campt)e4  r. 
^te,  IHarp.  M;  Charleston  ft  a  8.  B.  On.  v. 
^■UME;  The  KUgara  v.  Cordea,  8B  U.  S.  a 
H*^aiUL.ed.«.  Bee  Bead  T.^wuldlDg,  SON. 


such  carriar.  any  more  thai  if  the  loss  had 
occurred  fnan  Sre,  theft,  robbery  or  accident. 
He  stands  in  the  relation  of  Inanrer,  wbeiei 
OS  io  this  case,  no  special  contract  is  shown, 
and  upon  grounds  of  public  policy  is  liable 
for  ail  losses  resulttne  from  accident,  tres- 
pass, theft  or  any  Iiind  of  unlawful  disposi- 
tion of  the  property  intrusted  to  him  to  carry, 
excepting  oalj  such  as  arise  by  the  act  of 
God  or  public  enemies.  Adama  v.  Sa^t,  104 
Mass.  166 ;  Kif  v.  Old  Oolong  db  JT.  W.  R. 
Oo.  117  Mass.  598 ;  FiUdtrown  t.  Grand  Trunk 
R.  Co.  65  Me.  462. 

In  the  case  of  Edwards  v.  White  Line  Trnn- 
ait  Co.,  mipra,  it  was  held  tbnt,  while  tbe 
carrier  was  not  liable  in  trover  for  conversion 
of  the  property,  he  was  nevertheless  liable 
on  hia  contract  or  obligations  as'  common 
carrier,  where  the  officer  seizing  the  property 
was  a  trespasser.  "The  owner  may,  it  is 
true,"  says  the  court,  "maintain  trover 
against  the  officer  who  took  the  property  from 
the  carrier;  but  he  is  not  obliged  to  r^rt 
to  him  for  his  remedy.  He  mav  proceed  di- 
rectlv  against  the  carrier  upon  nis  contract, 
and  leave  tbe  carrier  to  pursue  the  property 
In  the  hands  of  those  who  have  wrongfutly 
taken  It  from  him." 

But  the  defendant  claims  exemption  from 
liability  in  this  action  on  the  ground  that 
the  property  was  put  into  its  possession 
fraudulently ;  ttiat  baTiDg  had  in  its  posses- 
sion, and  transported  during  the  year,  after 
the  first  day  of  October,  and  before  the  time 
when  this  property  was  delivered  to  it,  three 
deer  from  Newport  Station,  to  places  beyond 
the  limits  of  the  State,  it  directed  its  agents 
not  to  receive  for  transportation  any  deer  or 
:  parts  tliereof,  and  that  this  &ct  was  known 


Demqr  v.  New  Tosic  Cent.  H.  Co..  t$  Gray,  481.  fii 
not  aga&iBt  these  oaiea.  be6anse  Ae  oourt  there 
held  that  when  the  damages  by  flood  ocourred,  tbo 
defendants  no  longer  held  tbe  goods  aa  common 
carriers. 

Itlafortlieearrierto  show  any-modtfloathm  off 
flie  letponslblUtr.  See  also  Chamberlain  v.  West- 
em  Tianspu  Oo.  4S  Barb.  818;  The  Niagara  v.  Gordee. 
OB  U.  8.  21  How.  96,  U  L.  ed.  47;  Klllott  v.  Roe- 
sell,  10  Johns.  T;  Bicharda  v.  London  &  8.  C.  H.  Co. 

70.  a  aeiL 

Hie  momeDt  a  faulty  negllgenoe  begfau,  tlieear> 
rier  becomes  aa  Insnrer  agalnat  tbe  ooosequeooea 
therefrom,  botb  ordlnarr  and  ettraordlnary.  Ba- 
via  V.  Oarrett,  e  Blng.  716:  BeU  v.  Heed.  <  Blnn.- 1«7: 
Hart  T.  Allen,  S  Watta,  114;  WOUanw  v.  Grant,  t 
Conn.  US:  Crosby  T.ntch,nOtmn.4ia 

Qfaetotre  by  Jiullcbiijwtwen. 

In  aoaie decided  loBnglandatnMpriiM,by  L*>rd 
Bllenboroagh,ial80B  lOosUngr.  Hti^ias.  1  Oampb. 
4fil),  a  vemei  had  been  detained  and  condemned 
in  Januloa  for  a  braadi  of  Uevenue  Laws:  but  vn 
appeal  tbe  condemnation  waa  reveieed.  It  wa» 
held  tbat  tbe  maater  was  liable  tor  a  loss  caused  by 
tbe  delay,  the  ooturt  saving:  *'Tou  have  an  action 
against  tbe  offlcera.  Hia  shipper  oan  only  look  to 
the  owner  or  maater  of  a  ship."  Tbto  lost  propo> 
aitton  is  clearly  wrong.  We  do  not  And  the  case 
cited  ID  any  late  Bogtlab  work  on  Oarrtera,  and  it  is 
no  doubt  regarded  aa  bad  law.  But  hi  a  late  ease  in 
Maasaobnsetta  tt  wastaeld  that.  In  a  suit  agalnat  a 
common  carrier  f mr  ndn<^l0llvety  m  goods,  it  ia  no 
defense  to  say  that  tbey  were  takeo  from  the  car- 
rler  by  an  oBoer  underan  attaoboMni  against  any- 
one who  waa  not  their  owner.  Bdwardaiv.  WUta- 
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by  report  to  the  plaiDttS  before  he  delivered 
the  box  to  the  defeodant's  agent. 

NotwitbfltaQdiog  tiiefle  facts  may  all  be 
triie,.tbcc^  constitute  no  defense  to  this  ao- 
tioD.  The  Statute  Invoked  by  the  defend- 
ant (Rev.  Stat.  chap.  80,  1 13)  Is  as  follows : 
"Whoever  kilts,  destrovs,  or  has  in  possea- 
sion  between  the  first  oays  of  October  and 
January  more  than  one  moose,  two  caribou, 
or  tliree  deer,  forreitsooe  hundred  dollars  for 
every  moose,  and  forty  dollars  for  every  cari- 
bou or  deer,  killed,  destroyed,  or  in  posses- 
fiion  In  excess  of  said  number  i  and  all  such 
moose,  caribou  or  deer,  or  the  carcasses  or 
parts  thereof,  are  forfeited  to  the  prosecutor. 
Whoever  has  In  possession,  except  alive, 
more  than  the  aforesaid  number  of  moose, 
deer  or  caribou,  or  parts  thereof,  shall  be 
deemed  to  have  killed  or  destroyed  them  in 
violation  of  law." 

The  defendant  claims  that  under  this  Stat- 
ute  it  could  not  lawfully  take  any  more  deer, 
or  parte  thereof,  into  its  possession  for  trans- 
portation before  the  following  January. 

But  we  cannot  adopt  such  a  constfuction 
of  this  Statute  as  would  make  it  apply 
to  comm<m  carriers.  Bucb  construction  aa 
claimed  by  the  defendant  would  make  it  un- 
lawful for  the  carrier  to  transport,  between 
the  first  days  of  October  and  January,  the 
carcasses  of  moose,  caribou  or  deer  lawfully 
killed  before  the  first  day  of  October.  Lay- 
ing aside  all  constitutional  questions,  for  the 
present,  In  relation  to  the  doctrine  of  inter- 
state-commerce,  it  is  sufficient  to  sav  that  it 
was  not  the  intention  of  the  Legislature  so 
to  apply  it.  Tlie  Statute,  like  many  others, 
may  in  general  terms  be  broad  enough  to  em- 
brace corporations  as  well  as  natural  persons 
within  its  prohibition.    But  its  construction 


Line  .Transit  Co.  lOi  Mass.  169.  Bee  Lawboo.  Carr. 
•  U. 

liefzure  judicial  process,  ot  property  hi  trans- 
portation, not  brouffht  about  by  any  laches  or  oon- 
nlvtmoe  ot  the  carrier,  and  of  which  prompt  notice 
is  ^vcD,  Is  one  of  the  Implied  exceptions  In  the 
carrier's  coottaot  as  to  llabUltr  Cor  ooD^dellverr. 
The  M.  U,  Vbme,  87  Fed.  Bep.  ns. 

It  is  settled  that  the  bailee  may  defend  against  the 
claim  of  the  bailor,  by  ehowin?  that  the  aroods 
have  been  taken  fromblmby  legal  prooem.  And 
fn  a  note  he  adds:  "It  this  defense  were  not  valid. 
It  might  compel  tbe  party  to  resist  the  BOta  ot  a 
pabMo  offioer  in  tbe  diecharireor  bla  duty,  wbltdi 
^  law  will  never  do.*'  S  Kedf.  Railroads,  166. 

In  New  York,  where  the  property  was  tondMy 
seized  by  a  constable,  on  acomplnlnt  that  the  prop- 
erty bad  t>een  stolen,  the  court  said:  "But  my  as- 
eoclatcs  not  paaalng  upon  tbe  queotioa  whether  the 
pr«>perty  was  delivered  to  tbe  true  owneiB.  desire 
to  put  this  oaae  upon  tbe  doctrine  that  tbe  oom- 
mon  carrier  Is  exonerated  from  bla  obllgntion  to 
his  bailor,  where  tbe  property  of  tbe  latter  Is  taken 
from  him  by  due  legal  prooeM.  provided  the  bailor 
Is  promptly  notified  of  such  taking. . . .  Tbe  Judg- 
ment of  the  supreme  court  abould  therefore  be  af- 
firmed. All  alBrm  on  tbe  ground  that  when  the 
property  Is  taken  from  tbe  carrier  by  legal  process, 
aod  be  gives  notice  thereof,  he  It  disoharged." 
BUven  v.  Hudson  filver  a  Oo.  SB  N.  Y.  40B. 

In  this  same  ease,  tbe  supreme  oonrt.lt  was  held 
that  "the  bailee  must  aanire  himself,  and  show  the 
court  that  tbe  proceedings  are  regular  and  valid, 
but  he:  Is  not  bound  to.UUcate  for  hts  bailor,  or  to 
lltL.B.A. 


must  be  such  as  waa  evidently  Intended  by 
the  [ieglslature.  That  intention,  to  some  ex- 
tent, may  be  asoertalned  by  taking  Into  con- 
Bideration  the  evil  MUgfat  to  be  remedied. 
Such  was  the  decision  of  this  couH;  fn  its 
construction  of  the  section  following  tiie  one 
now  under  consideration.  Allen  v.  iming,  79 
He.  80.  In  that  case  it  was  held  tbat  the 
transportation  of  the  hide  or  the  carcass  of  a 
deer  from  place  to  place  in  this  State  Is  not 
unlawful  if  the  deer  was  killed  at  a  time 
when  it  was  lawful  to  do  so,  notwithstand- 
ing the  Statute  in  express  terms  provides 
that  whoever  carries  or  transports  from  place 
to  place  the  carcass  or  hide  of  any  such  ani- 
mal, or  any  part  thereof ,  during  the  period  fn 
which  the  killing  of  such  animal  Is  prohib- 
ited, shall  forfeit  the  sum  of  $40.  Certainly 
that  language  Is  as  broad,  comprehensive, 
and  imperatrve  as  that  of  the  Statute  invoked 
In  this  case.  Yet  the  court  aptly  remarked 
that  It  could  see  no  possible  motive  for  mak- 
ing such  transportation  a  crime.  To  the  same 
effect  was  the  decision  In  State  v.  Beat,  75  Me. 
289.  "The  meaning  of  the  Legislature  may 
be  extended  beyond  the  prucise  words  used 
in  the  law,  from  tbe  reason  or  motive  upon 
which  the  Legislature  proceeded,  from  the  end 
in  view,  or  the  purpose  which  was  design- 
ed." United  States  v.  Freeman,  44  U.  S.  8 
How.  557,  565,  11  L.  ed.  724,  72S-  JTolmes  v. 
Paris,  75  Me.  569,  and  authorities  there  cited. 

The  box  was  delivered  to  and  received  by 
the  OompaDT.  No  information  was  asked 
concerning  iis  contents,  and  none  given.  If 
the  plaintiff  knew  by  report,  when  he  de- 
livered the  property  to  the  defendant,  that  its 
agents  had  been  directed  not  to  receive  any 
deer  or  parts  thereof,  yet  there  was  no  limi- 
tation of  the  Company's  responsibility  by 


show  that  the  Judgment  or  decision  of  the  tribunal 
issuing  the  process,  or  sizing  tbe  goods*  was  cor- 
rect In  law  or  In  faoU  This  is  tbe  rule  as  to  bailees 
fn  general,  and  It  Includee  the  case  of  common  car- 
riers." Blivenv.  Hudson  EUverB.  Co.  «5  Barb.  19L 

In  a  case  where  goods  were  seized  oo  attach- 
ment, the  court  held:  "If  goods  are  taken  from  a 
bailee  or  carrier  by  authority  of  law.  In  any  case 
coming  within  these  exceptions,  there  is  no  doubt 
that  it  Is  a  good  defense  to  an  action  by  the  bailor 
or  shipper,  for  a  non-delivery."  Van  Winkle  v. 
United  States  MaU  8. 8.  Co.  87  Barb.  VB. 

In  Vermont.where  goods  In  tbe  bands  of  a  wharf> 
ingCT  were  s^sed  under  legal  process,  tbe  court 
held  that  It  they  were  taken  from  the  wharOoger 
orwarebouseman.  by  lawful  process,  the  wharf- 
inger or  warehouseman  can  protect  himself  In  a 
suit  brougbt  against  him  by  the  owner.  Burton  v. 
WllklD800,18Vt.lflS. 

In  order,  bowever,tfaat  aucbeelnire  may  be  a  legal 
excuse  for  the  non-drilvery  of  tbe  goods.  It  must 
be  shown  tbat  the  proceedings  or  prooees  under 
which  It  was  made  by  the  officer  waa  legal  and 
valid,  and  that  It  empowered  bim  to  make  It:  forlf 
it  was  void  because  issuing  from  a  court  having 
no  Jurlsdlctfon,  or  for  any  other  reason,  and  oon- 
ferred  no  such  authority,  he  would  be  a  mere  tres- 
passer, and  tbe  carrier  would  be  no  more  obliged  to 
submit  to  his  acts  under  It  than  to  those  of  any 
other  wrong-doer.  Savannah,  O.  A  N.  A.  JL  Oo-  v. 
wilQDx,  48  Oa.  iOt;  BUven  v.  Hudson  BhrerR.  Oo. 
asN.T.MBi  Edwards  V.  White  Une  Transit  no  IM 
Ua8S.m  8eeHntobinson,Clarr.l400L 
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special  contract,  or  such  knowledge  broiieht 
borne  to  tbis  plaintiff  and  assented  to  by  hun, 
an  would  la  necessary  to  limit  racb  responsl- 
bility.  FUlArovnt  v.  Grand  Trunk  R.  (Jo., 
Si  He.  462,  "A  carrier  may  limit  his  re- 
sponsibility for  property  intrust«d  to  him,* 
Bays  Bigelow,  On.  J.,  in  Budcland  t.  Adamt 
Ejtp.  Oo.  97  Mass.  13S,  "  by  a  notice  contaiD- 
ing  reaaooable  aod  suitable  restrictions,  if 
brought  home  to  tiie  owner  of  goodsdelivered 
for  tnuaportation,  and  assented  to  clearly 
and  uoequlvocally  by  him.  It  is  also  settled 
that  assent  is  not  necessarily  to  be  inferred 
firom  tlie  mere  fact  that  knowledge  of  such 
notice  ou  the  part  of  the  owuer  or  consignee 
of  goods  is  BiiowD.  -The  eridence  must  go 
farwer,  and  be  mfflcient  to  aliow  tliat  the 
terms  on  which  the  cairler  proposed  to  cany 
the  goods  were  adopted  as  the  contract  be- 
tween the  parties,  according  to  which  the 
service  of  the  carrier  was  to  be  rendered." 

It  is  undoubtedly  the  right  of  the  carrier 
to  require  good  faith  on  the  part  of  those 
who  deliver  goods  to  be  carried,  or  enter  Into 
contiBcta  with  him.  Hie  degrae  core  to 
be  exercised,  as  well  as  the  amount  of  com- 
pensatioD  for  the  carriage  of  property,  de- 
pends largely  on  its  nature  ana  value ;  and 
no  fraud  or  deceptiou  should  be  used  which 
would  mislead  the  carrier  as  to  the  extent  of 
his  duties  or  the  risks  which  he  assumes.  But 
we  fail  to  see  anj  such  evidence  of  f^ud  or 
deception  in  this  case  as  would  exonerate 
these  defendants. 

This  property  was  lawfully  the  property 
of  the  plsintifT.  It  was  delivered  to  and 
accepted  by  the  defendant  Company  for  trans- 
portation to  a  point  beyond  the  limits  of  this 
8tate.  Tbelr  liability  as  common  carriers 
held  tl>em  to  a  strict  ftilflllment  of  their  ob- 
ligation in  relation  to  the  property  In  their 
chitrge.  That  obligation  was  not  merely  to 
transport  the  property  In  this  State,  but  to  a 
point  outside  of  its  limits  in  anotiicr  State. 
It  had  lawfully  commenced  to  move  as  an 
article  of  commerce  from  one  Stale  to  an- 
otlier.  From  that  moment  it  became  the 
subject  of  interstate  commerce,  and,  as  snch, 
was  subject  only  to  national  regulation, 
and  not  to  the  police  power  of  the'  State. 
'I'iie  same  is  unquestionably  true  In  relation 
to  wUatever  agency  or  instrumentality  may 
be  used  as  the  m<>ans  of  transporting  such 
commodities  as  may  lawfully  become  the 
subject  of  purchase,  sale  or  excban.iEe,  under 
the  commerce  clause  of  the  Constitution  of 
the  United  States.  The  transportation  of  the 
subject  of  Interstate  commerce,  where  it  is 
sach  as  may  lawfully  be  purchased,  sold,  or 
exchanged,  is  without  doubt  a  constituent  of 
commerce  Itself,  and  is  protected  by  and  sub- 
ject only  to  the  regulatf<m  of  Cmigress.  The 
^Danid  ftiH,"  77  U.  8.  10  Wall.  657,  666,  19 
L.  ed.  990.  ;  Bowman  v.  Ohieago  A  N.  W. 
R.  Go.  186  U.  8.  465,  485,  81  L.  ed.  700,  707 ; 
JHobile  Omntu  v.  Kimbaa,  103  U.  8.  691.  26  L. 
ed.  388;  Wdttnk  v.  Minoun.  91  U.  8.  379,  33 
L.  ed.  847 ;  V.  Bnvl,  116  V.  8.  617,  39  L. 
ed.  716 ;  ZMiy  v.  Hardin,  186  U.  &  100,  M 
L.  ed.  1S& 

mted  at  nut  priut. 

Patera,  Ch.  J.,  and  Idbhmf»  finovx* ' 
Waafcril  mod  WUtohona^  Jj.,  ooncur.  I 
»  Lu  &  A. 


John  S.  ELLIOT,  Ext.  etc.,  of  Bntli  H. 
Jenks,  Deceased, 
». 

Uaiy  T.  FES8ENDEN  €t  ok 
(....Me.....) 

A  "relative^  is  one  eoBBOcted  with  the 
testatmr  by  blood  and  not  br  marriage  only 
within  the  meaalns  of  Rev.  Stat,  chap,  74,  •  10 
glvisff  lineal  descendants  the  share  of  a  rela- 
tive ot  the  testator,  who  la  a  devisee  If  be  dks  be- 
focettaeteatator. 

(M&rGfa  12,  IBDl.) 

REPORT  by  the  Snprerae  Jndlolal  Oonrt  fdt 
Cumberland  County  for  the  oplnku  of  the 
Law  Conn  of  a  suit  brought  by  the  executor 
of  the  last  win  of  Sarah  H.  Jenks,  deceased, 
to  obtain  a  construction  of  such  will  and  in- 
BtructioDs  as  to  the  disposition  of  funds  in  his 
handa  The  will  gave,  inter  aiia,  a  legacy  of 
$1,000  to  Harcla  G.  Lord,  and  the  residue  of 
Oie  estate  to  "  John  Patten,  of  Bath,  his'  heirs 
and  assigns,  to  his  and  their  own  nse  forever." 
The  win  was  dated  November  28,  1886,  and 
testatrix  died  July  20,  1887. 

Uarcia  O.  Lord  was  a  sister  of  Caleb  8. 
Jenks,  husband  of  the  testatrix.  She  died  be- 
fore testatrix,  leaving  as  her  only  heir  a 
daughter,  Annie  Louue  Lord,  one.  of  the  de- 
fendaDts  to  this  suit. 

John  Patten,  the  residuary  legatee,  after  the 
death  of  bis  first  wife,  marned  a  staler  of  tes- 
tatrix, who  also  died  March  80,  1660,  leaving 
no  iasue.  Patten  died  February  24, 1887,  leav- 
ing as  bis  only  belrs  John  O.  Patten  and  Olara 
Fatten  Goodwin,  children  of  a  son  by  bis  first 
wife. 

Neither  Fatten  nor  hti  grandchildren  were 
blood  relatives  of  testatrix.  The  grandchildren 
were  made  parties  defeodant. 

The  answer  ststed  that  testatrix  was  for  over 
fifty  years  a  member  of  John  Patten's  family 


Nora.— term  "relation"  defned. 

It  has  loDfT  been  eettledtbat,  In  the  cunftiucilon 
of  will*,  the  word  "relation"  or  "relattres"  Includes 
those  who  entitled  as  next  of  kin  andertbo 
Statute  of  DIetributtom.  Bouvler,  Law  Dhst.  16th 
ed.  title  RtXaiioiiS,  and  the  caae  there  cited. 

"A  sUt  to  one's  relations  does  not,  prima  facie, 
refer  to  bnabend,  wife,  at  marriage  connections, 
but  to  those  only  of  one's  blood."  Schonler,  Wltls, 
1 637,  and  cases. 

A  graadson's  widow  la  not  entitled  uniler  a  de- 
vise to  graodoblMrcn,  noi'  doe«  a  gift  to  (AlfdreD 
extend  to  ohlldreo  by  BfflBlt^j  iJanaan,  Wltls,  6th 
ed.  121,  ua,  and  Blgetow's  nota. 

These  rules  may  be  varied  by  the  oontezt  of  a 
will  staowtng  different  loteotion.  It  has  been  held 
In  the  State  of  3falne  that  a  hugband  could  be  re- 
garded as  an  belr  to  his  wife,  but  that  doctrine  was 
overruled  In  Lord  v.  Bourne,  US  He.  388. 

Ol^e  more  oommon  vseof  thatenneoprSBBeH  kJn* 
dred  of  blood  or  afflnt^.  tboush  property  ooly  the 
former  ts  embraced.  Ueooe,  In  atriet  teoknlcal. 
sense.  It  does  not  Include  bnsbaod  apd  wi/«,  but 
may  loolnde  any  and  every  relation  lint  exlats  in 
social  Itfe,  If  literally  taken;  butlttaas  long  been  net- 
tled that  a-bequest  to  >*rel«tioos'*«n>Uss  to  those 
wbo,  by  virtue  of  the  Statute  of  Dtatri but  ions, 
would  take  tbe  property  as  neat  ot  fcln.  lEety  T 
Clark.  101  HaaB.fle:  HSndtoy  v.  WElelitoon,.«0  Hd. 
aoOi  Anderson's  Law  Diet  Utte  Bdatfon. 
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aad  p&TCf  ^ade  compensatioo  for  the'serr- 
Ices  so  obtained;  taut  testatrix  always  ioBisted 
OD  the  mutual  use  between  herself  and  the 
members  of  John  Patteo's  family  of  the  ap- 
propriate addtess  of  blood  relatiooBhlp;  that 
the  properly  left  by  testatrix  was  received  bv 
her  by  gift  from  Jo'in  Patten  or  his  son,  Gil- 
bert t,  B.  Patten^  father  of  John  O.  and  Clare 
Pattea.  and  that  tt^talrix  fully  ioteoded  that 
eaid  John  O.  and  Clara  should  uioeeed  their 
grandfather  John  in  the  title  to  her  residuary 
estate. 

Hffssri.  B»ker.  Bakw  JkCmwiah  for  de- 
fendants John  O.  Patten  and  Clara  I^tten 

Ooodwiu. 

Me!«r».  Nathan  Cleavea,  Henry  B. ' 
Cle»T«a  and  Stephen  C.  Perry,  for  the 
defeudactB,  next  of  ain  and  beirK  at-Iaw: 

It  ia  the  general  rule  of  law  that  a  devise  or 
legate  to  one  who  diet  before  tiie  testator  he- 
comes  void. 

Baltara  r.  BaUard,  18  Pick.  48;  American 
Law  of  Administration,  p.  Wi,  g  485.  and  oases 
cited. 

Tlie  only  exception  to  this  general  rale  of 
law  la  created  by  statute. 

Ber.  Stat.  chap.  74,  S  10. 

The  word  "relatlTr'  in  that  Statute  ^>plies 
to  persone  in  the  line  of  ooosaagulDity,  and 
not  to  those  connected  by  marriage. 

3  Wms.  Exrs.  1004;  d  Jarmao.  Wills,  666; 
American  Law  of  Administration,  036;  Ennit 
T.  Pentz,  8  Bradf.  885.  See  also  MaiUand  y. 
Adair,  8  Yes,  Jr.  S8l;  Iforsofey  t.  John»a,  8 
Atk.  761;  Mtma  v.  Alien,  81  Me.  268;  Sttate  of 
Pfvdb.  48  Cal.  648;  £My  v.  Glark,  101  Mass. 
36;  Prather  v.  Prather.  56  Ind.  141;  CUater  v. 
CUater,  89  Wis.  06;  Keniaton  v.  Adam$,  6  New 
Eng.  Rep.  647.  80  He.  304 

Tlie  inserlloQ  la  the  bequest  to  John  Patten 
of  the  words  "his  heirs  and  aeeiKos,  to  bis  and 
their  use  foterer,"  does  not  enlarge  the  rights 
of  the  descendants  of  John  Patten.  These 
words  do  Dot  indicate  that  it  was  the  intention 
of  testatrix  that  they  should  take  by  sutistUu- 
tion,  and  in  case  of  the  legatee's  death  before 
the  testatrix,  those  taking  by  representation 
are  not  enilUed  to  what  the  person  they  repre- 
sent never  had. 

Kimball  V.  StoTf,  108  Mass.  884;  Dickinum  t. 
iVrti^s,  8Seig.  AB.  71i  Banut^tApp.  104  Pa. 


842;  MaxmU  v    Ftathertion,  88  Ind.  888; 
American  Law  of  Administration,  g  434, 
936,  aod  cases  there  cited. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  8  suit  in  equity,  instituted  by  the  ex- 
ecutor of  the  last  will  and  testament  of  *^arah 
H.  Jenks,  asking  the  court  todtitermini  tb  >:'on 
structioD  of  the  will,  and  whether  certain  .e^acies 
therein  mentioned  lapse,  or  go  to  the  lineal  de- 
scendaots  of  the  legatees.t  he  ^^tees  themselve»> 
having  died  before  the  teetatnx.  Generally,  if 
a  legatee  dies  before  the  testator,  the  legacy 
lapses.  But  to  this  rule  there  is  an  excepiioo 
in  favor  of  relatives.  "When  a  relative  of  the 
testator,  having  a  devise  of  real  or  personal  es- 
tate, dies  before  the  testator,  leaving  lineal  de 
sceodants,  they  talte  such  estate  as  would  have 
been  taken  by  such  deceased  relative  if  be  sur- 
vived." Rev.  StaU  chap.  74.  g  10. 

The  word  "relartve,"  In  this  section  of  the 
Statute,  has  already  been  dedned  by  the  court. 
It  means  one  connected  with  the  testator  by 
blood, — a  blood  relation.  It  does  not  include 
within  its  meaning  one  connected  with  the  tes- 
tator by  marriage  only.  So  held  in  KtniOon 
V.  Adamt.  80  Me.  290.  6  New  Eo^.  Rep.  647. 
And  such  is  generally  beld  to  be  its  meaning, 
when  used  in  similar  statutea,  altbouirh  it  may 
sometimes  be  used  In  a  more  extended  sense. 
Aetyy.  Olark,  101  Mass.  86. 

Such  being  the  law,  the  cooclusioa  Is  inevi- 
table that  the  bequests  to  John  Patten  and 
Mareia  Q.  Lord,  mentioned  In  the  will  of  Sarah 
B.  Jenks,  ore  void.  They  both  died  before 
the  testatrix.  And,  being  connections  of  hers 
by  marriage  only,  they  were  not  relatives 
within  the  meaning  of  the  law,  and  tbeir  lega- 
cies l^wed;  and  the  residuum  of  the  estate, 
after  paying  all  other  legacies  and  the  expenses 
of  admioistrattOQ.  must  oe  paid  to  the  heirs-at- 
law  of  the  testatrix.  Coats,  ioclitding  reasons 
ble  counsel  fees,  are  allowed  to  all  the  parties 
to  this  suit,  to  be  paid  by  the  executor  out  of 
tbe  assets  of  the  estate^  snd  chained  lo  hts  ad- 
ministration account. 

Decree  aeeordingly. 

Peters.  Ch.  J.,  vaA  Virgiii.  Ubb«y, 
WfttW  and  WUtehooa^  Jj.,  caansax. 


HISSISSIPFI  BUPKEHB  COURT. 


KANSAS  CITY,  MEMPHIS  &  BIRMmO- 
HAM  R.  CO.,  Appt., 
e. 

Sable  RILEY. ' 

(....Hiss.....) 

Fsr  rvAuinf  to  aeeept  ttio  g—ialrilng 
part  of  return  tleket  on  tlie  return  trip 
where  ttte  return  coupon  was  taken  through 
mWatee  hr  tbe  oooduotor  on  the  flnt  trip,  and 
ejeottag  ^  pasaenaer  for  refusal  to  fumish  anjr 


Non.— 8eo  notes  to  UoQowen  v.  Hortan't  L.  T. 
B.  &  8.  Oo.  (La.)  &  I>.  R.  A.  817;  HcKar  v.  Oblo 
River  R.  Oo.  rv.  Ta.)  91,.  B.  A.  181:  Peabody  r. 
Oregon  R.  *  Nav.  Co,  (Or.)  U  L.  B.  A.  St8. 
18L.R  A. 


other  ticket  or  fare,  tbe  curler  nu^^  be  oompaUad 
to  par  damages. 

<Juoel.un.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lee  County  in  favor 
of  plaiotifif  in  an  action  brought  lo  recover 
damages  for  the  alleged  wrongful  ejection  of 
plaintiff  from  defendaot'a  train.  Afirmed. 
The  facts  are  staled  in  opinion. 
Jtosn.  Wallace  Pratt  and  4,  W.  Bn* 
chaaan,  for  appellant: 

If  It  was  tbe  rule  of  the  Railroad  Company 
for  its  conductors  not  to  recognize  ti^ets  of 
this  character,  then,  unless  this  court  holds 
that  seeh  a  rale  was  unreasonable,  ttw  Batt- 
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road  Company  is  not  guilty  of  ao^  wrong  by 
the  acUoD  of  the  second  conductor. 

MeKat/  Ohio  Biter  R.  Co.  (W.  Va.)  9  L.  R. 
A.  182.  citing  Rots  t.  Wilmington  <£  W.  R.  Co. 
106  N.  C.  168:  Prederiek  v.  Marquette,  H.  dt 
0.  R.  Co.  2n  Micb.  S42;  Torniaend  v.  2few 
Tort  Cent,  a  B  R.  R.  Oo.MH.Y.^-.ffufford 
T.  Gr  tad  Bofiidi  4: 1.  B.  Co.  53  Micb.  118; 
Chtatgo,  B.  <£  Q.  R.  Co.  t.  Ormn.  68  111.  498; 
JfctVufw  T.  miadel^ia,  W.  di  B.  R.  Go.  U 
Hd.  532;  Bhelion  v.  Lake  Shore  A  M.  8.  R.  Co. 
28  Ohio  St.  214;  2>ot«w  t.  Hew  Fork  A  N.  H. 
A.  Cb.  36  Conn.  387;  Petrie  v.  Penn^hxinia 
R.  01.43  N.  J.  L.  449;  Torton  v.  Milieaukee, 
I.S.AW.R.  Co.U  WU.  284;  Bradahaw 
Bntk  Bo§Um  5.  Cb.  185  Ua*.  407:  HaU  y. 
JfeNpU*  <»  a  a.  Cb.  9  Fed.  Rep.  S85. 

ifewra.  Blair  *  Striblinc  for  appellee. 

Cooper,  J.,  delivered  the  opinion  of  the 
coort: 

On  or  about  tbe  8d  of  September,  1889,  the 
idaintlff  with  her  husband  purcbaaed  from  tbe 
agent  of  appellant  at  Myrtle  two  tickets  for 
Uioqwrutiou  o*er  appellant'a  road  to  Blue 
Springi  and  return.  Myrtle  and  Blue  Springs 
being  autions  on  appellant's  road.  These 
tickeu  were  banded  to  tbe  conductor  on  tbe 
tnio  niD&iog  from  MyrUe  to  Blue  Bprioga, 
and  by  acddeot  and  mistake  he  returned  to 
tbe  paawDger  tbe  wronc  part  of  tbe  tickets, 
{dringtotbem  that  portion  whifsh  called  for 
tiaasporutioo  from  Myrtie  to  Blue  Springs, 
wbich  he  should  have  kept,  and  retaining  that 
portico  calling  for  passage  from  Blue  Springs 
to  Myrtle,  which  he  should  have  returned  to 
tbe  passenger.   Tbe  plalntlfl  went  from  Blue 
Spriags  to  Sherman,  another  station  on  appel- 
laafs  nad.  awl  on  the  6tii  of  September,  bdng 
dciinnis  of  returning  to  Myrtle,  she  purchased 
a  ticket  from  Bhraman  to  Bine  Springs,  and 
f<v  the  Joomey  from  that  i^ace  to  Hyrtie 
irodered  that  portion  of  tbe  round-trip  ticket 
from  Myrtle  to  Blue  Springs  that  had  been  re- 
toroed  to  b«  by  the  conductor  oo  the  8d,  but 
lUi  ticket  tbe  cooduetor  raf  uaed  to  accept,  be- 
cause it  entitled  the  bearer  to  transportation 
irom  Hyrtie  to  Blue  Springs,  but  not  from 
Blue  Brings  to  Hyrtie.   The  phiotiff  had  not 
before  noticed  the  mlsUke  that  had  been  made 
by  tbe  other  conductor,  but  then  exp^ned  to 
tbe  conductor  of  tbe  train  upon  which  she  was 
trardbghowitbad  occnrrao,  and  insisted  upon 
bcr  r^t  to  be  carried  on  the  ticket.   But  this 
be  decUaed,  and  informed  tbe  plaintiff  that 
Oe  muM  dtber  pay  train  fare,  buy  a  ticket  at 
Bloe  Bpriogi  when  tbe  train  should  reach  that 
P^t.  or  leave  the  train  at  that  point.  Tbe 
ptauliff  and  conductor  testified  to  about  the 
•une  facts  as  to  what  transpired  until  tbe  train 
Mcbed  Bloe  Springs,  at  which  point  tbe  con- 
Qoctor  rtatcd  tW  plaintiff  and  her  husband 
*n  the  train  upoo  ht«  refusal  to  carry  them  on 
*{>eticketi  they  then  had,  whfle  tbe  plaintiff 
terafled  that  the  conductor  spoke  to  ber  in  an 
*0K^  numner,  and  took  ber  by  tbe  arm  to 
PU  ber  off  the  train.   At  all  events,  the  plain- 
wr  left  tbe  train  at  Blue  Springs  with  her  bus- 
nod,  ud  there  remained  until  the  followlug 
ud  brings  this  suit  for  damages  against 
«  appellant.   The  jury  awarded  her  dam- 
H<8  to  the  sum  of  *800.  and  from  a  judgment 
iw  that  sua  Uie  defendant  appeals. 


D.  R.  COv  T.  BlLET.  8& 

The  dectaioDs  are  in  direct  and  palpable  ooa- 
flict  upon  the  Uability  of  a  common  cairiet  for 
failure  to  transport  a  passenger  under  the  cir- 
cumstances named.  Id  Kew  York,  Michigan, 
niinoifl,  Maryland,  Ohio,  Wisconsin,  Conaec- 
ticut.  New  Jersey,  Massachusetts  and  North 
Cnrolina,  it  seems  to  have  been  decided  that 
the  ticket  presented  by  tbe  passenger  is  tlic 
only  evidence  of  bis  right  to  travel  upon  the 
train  which  can  be  recognized  by  tbe  con- 
ductor; end  that  if,  by  reason  of  the  negligeuce 
of  other  servaota  of  the  carrier,  a  wrong  ticket 
has  been  given  to  the  passenger,  or  tbe  right 
ticket  has  Deen  given  to  him,  out  erront'ously 
taken  from  bim.  the  passenger's  right  of  ac- 
tion is  (or  the  wrong  thus  committed;  and 
that  he  may  not  in^t  upon  his  right  to  travel 
on  tbe  wrong  ticket,  or  without  it,  where  it 
has  been  taken  up,  and  recover  damages  for 
tbe  refusal  of  the  carrier  to  permit  bim  to  do 
80;  and  that  tbe  carrier  may  lawfully  elect 
him  from  ita  train,  using  no  more  force  than 
is  necessary  for  that  purpose.  Tbe  aui  borities 
in  support  of  this  rule  are  found  in  the  brief 
of  counsel  for  appellant.  On  the  other  hand, 
it  Is  held  io  Georgia  and  Indiana  that  tbe  pas- 
senger is  entitled  to  travel  according  to  bis  real 
contract  with  the  carrier,  where  tbe  mistake  in 
giving  tbe  proper  ticket,  or  in  takii^  up  a 
proper  one  held  by  tbe  passenger,  is  caused  by 
tbe  negligence  of  the  servants  of  the  carrier. 

In  a  more  recent  case  in  Michigan  than  those 
cited  by  appellant's  counsel,— Ifu/ijrd  v. 
Grand  Rapid*  <£  I.  B.  Co.  64  Mich.  681,— the 

Blaintiff  had  applied  and  paid  for  a  ticket  from 
[anton  to  Traverse  City.  Tbe  agent  gave 
bim  a  ticket  previously  l^ucd  for  a  ride  from 
Sturgis  to  Traverse  City.  There  was  evidence 
tending  to  ihow  that  the  ticket  had  been  can- 
celed 1^  coudnctor'a  marks  for  a  ride  between 
Sturgis  and  Walton,  and  tbe  trial  court  in- 
structed the  Jury  that  If  they  believed  the 
'ticket  was  puucbed,  indicating  to  the  conduct- 
or by  tbe  punch-mark  that  it  had  bpen  used 
before  between  Grand  Baptda  and  Walton, 
that  would  be  evidence  of  an  infirmity  in  the 
ticket,  and  the  plaintiff  would  not  be  entitled 
to  insist  upon  that  ticket  being  received." 
Thia  instruction  was  held  to  be  erroneous,  the 
court  saying:  "When  tbe  plaintiff  told  the 
conductor  on  the  train  that  be  bad  paid  bis 
fare,  and  stated  the  amount  be  had  paid  to  the 
agent  who  gaTe  him  tbe  ticket  he  presented, 
and  told  bim  it  was  good.  It  was  the  dutv  of 
the  conductor  to  accept  the  statement  of  the 
plaintiff  until  he  found  out  it  was  not  true,  no 
matter  what  tbe  ticket  contained  in  words, 
figures  or  other  marks."  Tbe  most  remark- 
able thing  about  this  decl^ou  is  that  it  whs 
made  in  tbe  same  case,  upon  the  same  facts, 
and  1>etweea  the  same  parties  as  that  reported 
in  58  Mich.  118,  In  which  in  an  opinion  de- 
livered by  Ju£^  Cool«y,  it  was  held  that,  as 
between  the  conductor  and  the  passenger,  "tbe 
ticket  must  he  conclusive  evidence  of  the  ex- 
tent of  tbe  passenger's  right  to  travel."  There 
is  a  class  of  cases  somewhat  analogous  to  tbe 

§ resent  one.  In  which,  by  a  uniform  course  of 
ecisiotu,  so  far  as  we  are  informed,  it  is  held 
that  the  conductor  must  accept  tbe  statements 
of  tbe  passenger.  We  refer  to  those  cases  in 
which  different  rates  are  cbarji^  for  one  who 
has  procuxed  a  ticket  and  one  who  paya  upon 
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tbe  Xnin.  It  it  bdd  that  as  a  condttloD  pre- 
oedent  to  the  exerctse  of  this  right  to  charge 
higher  train  rates,  and  to  expel  one  refus- 
ifig  to  pay  them,  a  reasoDable  opportunity 
Bboald  be  given  by  the  carrier  to  tbe  passenger 
to  procure  tbe  ticket  required,  and  that  one  to 
whom  DO  such  opportuDity  has  been  afforded, 
and  who  for  refusing  to  pay  tbe  higher  rate  is 
expelled  from  the  train,  may  recover  damages 
therefor.  Hutchioson,  Carr.  %  571,  and  au- 
thorities in  note  S;  F&nu  r.  Alabama  O.  8. 
B.  Co.  68Hfss.e6. 

Without  determining  more  upon  this  dis- 
puted queslion  than  is  necessary  for  tbe  de- 
cision of  tbe  case  before  us.  It  is  sufficient  to 
say  that  where,  as  here,  tbe  ticket  in  the  hands 
of  the  passenger  supports  and  confirms  tbe 
truth  of  tats  statemmt,  and  do  posalble  injury 
can  result  to  tbe  carrier  by  tbe  conductor's  ac- 
cepting and  ftcting  thereon,  be  mast  so  act,  or 
refuse  at  tbe  peril  of  inviting  an  action  for 
damages  a^dnst  hfa  principal  If  Uie  statement 


•RSUB  CocBT.  An., 

be  true.  We  do  not  decide  that  a  person  hold- 
ing a  ticket  from  MVrtle  to  Blue  Snrfngs  has  a 
right  to  ride  from  ]^ue  Springs  to  Mynle;  but 
no  real  injury  could  result  to  tbe  carrier  in 
recognlElng  such  right,  for  the  distance  fa  dw 
same,  and  In  the  usual  course  of  business  a» 
many  trains  pass  In  one  directioD  as  the  other. 
What  we  do  decide  is  that  a  passenger  hold- 
ing and  attempting  to  uae  such  ticlut,  under 
the  circumstances  disclosed  in  this  record,  and 
explaining  to  the  conductor  bow  tbe  mintake 
occurred  by  which  tbe  ticket,  read  Id  the  wrong 
direction,  makes  such  a  reasonable  and  prob- 
abJe  showing  as  entitles  him  to  lie  dealt  with 
as  a  passenger,  and  therefore  that  any  regula- 
tion of  tbe  carrier  authorizing  the  conductor 
of  its  trains  to  disrward  such  statement  ia  un- 
reasonable, and  need  not  be  submitted  to  by 
tbepaseeoger. 

WefiaA  no  error  itk  tJU  nwrd  for  uiUeA  the 
judgment  tkoidd  he  mwrwd,  and  it  it  affirmed. 


INDIANA  SUPREME  COURT. 


Joseph  W.  ENGLISH,  Appt., 

V. 

George  S.  DIOEET. 

(....lneL...J 

1.  The  twen^  days' Umltatton  of  tbe  Ume 

"to  adjourn  or  oootf  nne  tbe  trial"  of  an  eleotiou 
contest  under  Bev.  Stat  1881. 1 4781,  be  gins  when 
tbe  board  has  first  coDveoed  and  organized  to 
enter  upon  the  luvestlKatioa,  althoueil  tbe  trial 
does  not  be^iD  at  that  ttme. 

8.  Interveulnif  Snndaya  cannot  b«  ex* 
elad«d  from  tbe  twenty  days  limited  for  an 
eleotloo  contest  where  the  rule  tor  oomputatton 
of  tf  me  is  fixed  by  a  statute  requiring  the  first  day 

to  be  excluded  and  the  last  laoluded,  unless  It  is 
Sunday. 

8>  The  adjonmment  of  an  election  con- 
teat  at  the  roqueet  of  the  contcetor  to  a  day 
beyond  the  time  limited  by  statute  for  tbe  Inves- 
tigation abfloluteljr  dlsoontlnues  the  prooeedtnir, 
and  even  tbe  oonaeot  of  Oe  partfea  oannot  keep 
It  alive  lonjcer. 

4.  Dlecontliraanc*  and  diaml— al  are  sy- 
noDymoua  terms. 

(April  S8. 18»1.) 


Son.— EUctlon  eonteeU,  trial,  practice  ta  Indiana. 

Ttie  law  \esta  the  county  board  with  JurtBdiotloa 
ovur  election  cODtestB,  and  their  declnlon  that  an  ]□- 
eufficient  affidavit  is  good  will  be  binding  unless 
appealed  from.  Curry  v.  Miller,  42  Ind.  S30. 

Tbe  ballots  cast,  when  leanUy  preserved  and  prop- 
erly identjfied,  are  tbe  primary  and  miglnal  evi- 
dence by  whloh  the  result  to  to  be  determined. 
R^nolds  V.  State,  01  Ind.  SSSl 

Where  a  witness  is  called  to  prove  that  he  east  a 
ballot  tor  ocmteator,  tbe  ticket  If  found  la  the  beet 
evidence  of  the  fact;  if  not  founds  then  he  may 
etate  for  whom  be  did  vota  Wheat  v.  Bagsdale,  27 
Ind.  192. 

Cimipatatim  «f  CIRM,  Simdav  eeelMBiL 
In  computing-  theftlme  for  whiob  a  nodoe  la  to  be 


APPEA  L  by  contestant  from  a  judgment  of 
tbe  Circuit  Court  for  Decatur  County  in 
favor  of  conteetee  in  a  proceeding  institutea  to 
contest  the  validity  of  contestee's  alleged  elec- 
tion to  the  office  of  sheriff  of  Decatur  County. 
A^med. 
The  facts  are  stated  in  the  opinion. 
Mr.  it  S.  Seoboy  for  appellant, 
Mr.  S.  A.  Bonner  for  appellee. 

McBride»  J.,  delivered  the  opinion  of  tbe 

court: 

The  ^pellant  and  tbe  appellee  were  oppoa- 
iog  candidates  for  the  office  of  sbmff  of  Deca- 
tur County  at  the  general  election  Id  Novem- 
ber, 1890.  The  IxMrd  of  canvassera  declared 
tbe  appellee  elected,  and  thereupon  the  appel- 
lant Instituted  this  proceeding  to  contest  the 
election.  The  necessary  preliminary  steps 
having  beoD  takeD,  the  auditor  of  tbe  county 
issued  and  caused  to  be  served  on  the  board  of 
county  commissioners  a  notice  convening  them 
in  special  session  on  the  4th  day  of  Decemlier. 
1890,  to  try  such  proceeding;  and  also  iasutil 
and  caused  the  service  on  the  contestee  ot 
notice,  as  required  by  section  4760,  Rev.  Stat. 
1881. 

At  the  time  fixed  tbe  boaid  of  commiasioDeTS 


erlveo,  the  last  day.  if  Sunday,  is  excluded.  Gajre  v. 
BaviB  (Dl.)  11  West^  Rep.  812. 

Tn  the  computation  of  clme  upon  service  of  notlcf 
of  trial,  the  day  of  eervloe  is  excluded,  and  tbe  Snt 
day  of  the  term  included.  State  v.  WeM,  30  Minn. 
4M;  Thrower  v.  Brandon,  88  Ala.  401 

Sundi^  Is  to  be  excluded  In  oompating  the  time 
for  a  motion  for  a  new  trial.  Oattell  v.  Dispatch 
Pub.  Go.  8  West.  Rep.  8^  88  Mo.  806. 

In  computing  the  time  for  theoommecoement  of 
a  proceeding  In  error,  the  first  day  ta  to  be  exclucled 
and  the  hist  day  included.  Smith  CoantyOomn.  v. 
Lahore,  37  Kan.  480;  authorities  cited  in  Wrlgbt  v. 
Manas,  9  West.  Ben.  897.  lU  Ind.  422. 

Uompntatlonoftlme.  SeeBewardv.  Hi^en,8Ifc 
B.  A.  844.  ISO  Mass.  ISB;  HerriU  V.  Hue,  Ona  * 
Co.  (Pa.)  llI..R.A.7«,4«Fed.Bep.aai)k 
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cooTeoed,  the  parlies,  coDtestor  ud  ooDteclee 
appnred  to  pMMm  and  by  counsel  and  lucb 
Heps  were  tucen  from  lime  to  time  as  carried 
Ae  cause  to  the  33d  day  of  December,  1890. 
which  Ume  was  set  for  the  commeecement  of 
tbetrial  pn^ier.  On  the83dday  of  December, 
1890,  the  {MLTtiei  appeared  and  the  contestor 
Diored  for  a  poatponement  of  the  cause  to 
FtfdiT,  December  80, 1890,  which  motion  was 
sastatbed. 

The  record  entry  of  tiili  motion  and  of  the 
order  poatpooitig  the  cause.  Is  as  follows: 
"Comes  now  the  contestor  by  his  attorney  and 
ia  person,  and  asks  that  I  he  baring  of  the  cause 
at  uaoe  be  postponed  tmtll  Frldinrt  Deoember 
M,  1890,  to  which  the  contcslee  interposes  no 
ebjecdoDB,  and  which  was  aocoidingly  done." 

OntheMUiday  of  December,  1890,  the  board 
Ktaln  oooToied,  the  pertles  appeared,  and  tbe 
CDotestee  mored  the  court  to  dlsooonnue  the 
nose,  for  the  reason  that  more  than  twenty 
dtys  Lad  elapsed  ainoe  the  board  of  conunla- 
sioDen  were  called  to  try  and  detenntoe  the 
•ame.  The  board  sustained  the  motion.  The 
conieslor  ibereupoo  appealed  to  tbe  dreuh 
coart  In  the  eircnit  court  tbe  motion  to  dl»- 
coniinae  was  renewed  and  sustaioed  by  the 
coart.  The  court  thereupon  rendered  judg- 
oKot  cooflrming  the  rontastee  tn  his  office,  and 
agsinst  the  oootestor  tat  oosta. 

The  conteslor  Id  Us  ap*"*!*!  to  thla  court  a» 
sdb  tbe  scttoQ  <!t  tbe  court  below  upon  two 

Sounds:  (1)  that  tbe  court  erred  In  suslaining 
e  modoo  to  discontinue;  (8)  Uiat  tbe  court 
crrred  in  rendering  judgment  against  the  ap- 
peltanl  for  costs. 

Whether  tbe  motion  to  dlsoontlnue  tbe  cause 
was  lightly  sustained  or  not  depends  npon  tbe 
construction  to  be  Ktven  to  seciions  4790  and 
47Q1,  Ber.  8tat.  Imi.  The  two  sections  fai 
qaemoo  are  as  follows: 

"4760.  Wben  such  statement  is  filed  with 
the  auditor,  be  shall  issue  a  Dotice  to  tbe  board 
of  coonty  commissioneis  to  meet  at  the  court- 
taoQse  at  a  designated  time,  not  less  than  ten, 
Bor  more  than  tw«ity.  days  thereafter,  to  try 
such  coolested  election,  and  shall  issue  a  notice 
to  tbe  conteaiee  to  appear  at  the  time  and  place 
spedlled  In  tbe  notice  to  tbe  commissioners; 
wbtch,  with  a  copy  of  such  statement,  shall  be 
delireied  to  the  sheriff  of  tiie  county,  who 
shall,  witbhi  five  days  thereafter,  serve  tbe 
ssme  on  the  ctnteetee,  by  dellTerlog  to  bim  a 
copy  of  mdi  notice  and  statement,  or  letTing 
«  copy  thereof  at  bis  last  usual  place  of  res- 
Ideoce. 

"4701.  The  auditor,  at  tbe  regnest  of  either 
party,  shall  issue  subpoenas,  wbicb  shall  be 
sernd  liT  the  sheriff.  Such  board  of  coromis- 
stoners  unll  try  and  determine  such  contest, 
sod  sball  have  powerto  compel Oie  attendance 
of  witnesaes,  to  swear  and  examine  the  same, 
lo  punish  contemptaas  other  courts,  to  adjourn 
or  coDtiaue  tbe  trial  from  time  to  time,  not  ex- 
ceeding twenty  days  altogether;  to  make  tbe 
McesBsiy  orders  for  the  payment  of  coeU,  and 
.  locoercetbe  payment  of  tbe  saote,  and  shall  Im 
govenwd  in  such  trial  by  tbe  rules  of  law  ob- 
Uiaiaf  in  drcnlt  ooarts.  And  If  it  be  proven 
that  any  other  person  than  tbe  contestee  baa  the 
Ugbest  number  of  legal  voles,  such  board  shall 
declare  such  person  elected,  and  certify  the 
suae  to  the  proper  Mcer.'* 
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Hie  cootrowry  bctwet  tii»^a«tiMisonr 
tbe  twen^  days'  limitation  conbuned  iHectfon 
4761.  Appellant's  positioD  Isibat  it  is  not  an 
absolute  liraltotioo,  but  ia  merely  directory,  and 
applies  solely  to  the  trial  proper,  after  theeause 
has  been  submitted  and  tbo  parties  haveoon- 
menced  the  introduction  of  testimoBy;  whOe 
the  appdlee  (wnteoda  that  It  is  maddatory,  is 
aa  aMMUta  limitation  and  embracea  tbs  entire 
proceeding,  beginnbig  with  the  day  when  the 
board  is  convened  ana  organised  td  enter  upon 
Ae  investigation,  and  that  when  tweo^  days 
have  elapsed  tbe  board  he*  do  longer  Jurisdic- 
tion to  iMOceed.  But  Httle  aathorky  bos  been 
dted  bearing  man  this  question,  and  we  aie 
iBdtiied  to  think  the  authorWee  aw  Mmiewhat 
meager.  Indeed .  we  not  only  know  of  no  case 
wherein  the  precise  qnestion  has  been  dedMed, 
but  no  autbori^  has  oome  to  our  attention 
wherein  the  questions  decided  havesaffleient 
analogy  to  make  tbem  of  mudi  valM'^s  au- 
thority, except  as  they  serve  to  bdlcate  the  rtrie . 

which  to  construe  tbe  sttttito.  Tbe  pdHcy 
of  the  law  seems  to  be  to  eomp^  prompt  action 
in  bearing  and  dlspdsInRof  oontestedeleetions. 

Tbe  learned  anuiorttf  McOraryon  Bleetions 
pfaieee  much'  emphaslB  on  this.  '  He  says;  "  A 
statntory  provision,  requiring  notfce^cn-contest 
to  be  given  within  a  given  time  ffom  I^e  date 
of  the  ofBctal  count,  or  from  the  declaration  of 
tbe  result,  or  tbe  issuing  bf  tbe  certificate  of 
declioD  or  the  like  is  peretoptory ;  and  tbe  time 
cannot  be  enlarged.  .  .  .  And  ft  tn^  be  added 
tfaat  there  Is  the  strongest  reason  for  enforcing 
this  rule  most  rigidly  in  cases  of  contested  elee- 
tions,  because  promptness  In  commencing  snd 
prosecailngtbe  proceeding  is  of  the  utmost  im- 
pcntanoe:  to  tihe  aid  tliat  a  decision  may  be 
reached  before  the  term  has  wholly  or  in  great 
part  expired."  §893. 

Again:  "  The  courts  should  require  the  par- 
ties to  speed  the  cause,  so  that  the  official  term 
which  Is  in  dispute  may  not  expire,  either  In 
whole  or  in  large  part,  before  tbe  final  decision 
is  reached."  ft  890. 

Again:  "There  is,  however,  a  very  strong 
reason  for  requiring  any  such  smendment  to 
be  made  Instaoter,  and  for  bringing  an  elec- 
tion case  to  a  prompt  and  speray  trial  and 
determination,  and  it  is  this:  The  subject  mat- 
ter ot  the  controversy  Is  daily  growing  less  and 
of  less  importance  and  value.  Tlie  office  Is 
usually  for  a  short  term  of  one  or  perhaps 
■everal  yean  only,  and  If  the  'law's  delays 
are  to  be  allowed  in  those  as  in  other  cases,  tbe 
term  would  often  expire'  before  a  decision 
could  be  reached."  S  407. 

Again:  "As  we  nave  already  seen,  there 
are  strong  reasons  for  requiring  the  parties  to 
an  election  contest  to  use  great  diligence  in 
preparing  for  an  early  trial.'    §  408. 

Of  similar  tenor  is^  431. 

The  case  of  BuU  v.  Soutkwiek,  2  N.  M.  831, 
was  an  election  contest.  The  Statute  limited 
the  time  within  which  answers  should  be  filed. 
Answers  were  filed  within  the  time  limited; 
but  afterward,  and  after  the  expiration  of  the 
time  limited,  the  contestee  a^d  leave  to  file 
additional  answers.  The  court  saM:  "  It  is 
also  my  opinion  that  the  very  object  of  tiie 
Statute  In  regard  to  tbe  pleading  and  practice 
in  contested  section  caaee  is  to  afford,  and  at 
Oie  same  time  compel,  the  oAeervance  of  a 
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wpMdj  HOda  for  eoaAaOSns  ud  tennlnatioc 
nich  ouM.  .  .  .  TbflM  ft>tat>or7  provlsloaB  u 
to  the  tlm«  of  OUng  aod  unrliiK  the  notice  ot 
contest,  uwwer  and  reply,  are  In  effect  Statntea 
of  LlmltatloB,  taUsg  from  tbe  judge  all  dia- 
cretloD  aa  to  cxtandlag  tha  time.  In  my  opiii- 
ion  tbia  la  one  of  tbe  most  salatary  of  our 
■tatntory  lawa.  Experience  has  demonitrated 
tbat  witboat  some  sncb  compolaory  mode  as 
to  the  time  of  makins  ap  Isaoea  and  tbelr  trial 
In  contested  election  caaea,  snbterfugoa  and 
deiaya  might  and  would  be  aucceeafally  resorted 
to,  ao  tbat  a  final  determination  conM  not  be 
reaebed  before  the  term  ot  oSce  would  ax- 
pi  re." 

Tbla  case  is  followed  and  its  Interpretation 
of  tbe  sUtute  la  approred  In  Vtfftt  t.  Prvdt 
<N.  U.)  20  Pac.  Rep.  795. 

Tbeae  authorities  may  aid  us  In  determining 
tbe  laglBtatlve  Intent,  as  It  will  be  preanmed 
tbe  law-making  power,  In  tbe  enaetment  of  a 
ylvcn  atatute,  bad  In  view  settled  ru}e8  of 
cenatmctiOD  and  intended  tbat  It  sbonld  be 
construed  In  the  Ugbt  and  line  of  tbe  settled 
and  uniform  policy  of  tbe  law,  as  relating  to 
tbe  subject  matter  ot  tbe  Statute  in  qoeatlon. 
Battacrland.  Stat.  Coaat.  ||  287-389,  888  et  sefl. 

We  eoBcludfc  thereCoret  tbat  the  liegtalature 
Intended  by  the  Umitatios  to  aonpel  a  apaedy 
determinatlim  of  caaea  oif.tbla  cbariKitcr. 

It  la  a  part  of  the  common  experience  of 
those  connected  wltb  courts,  ot  wblcb  we  must 
take  notice,  tbat  the  delays  of  litigation  aa  a 
rule  precede  tbe  trial  proper  of  causes,  and 
tbat  after  a  cause  Is  submitted  and  tbe  bearing 
of  testimony  commenced  it  usually  proceeds 
without  Interruption.  Jt  is  before  that  time 
tbat  the  party  desirous  of  delay  employs  his 
arts.  If,  tberefore,  the  Legislature  loteoded  by 
tbls  provision  of  the  Statute  to  prevent  dclsy.  It 
is  Improbable  tbat  they  would  enact  a  time  lim- 
itation applying  only  to  tbat  part  of  the  pro- 
cedure least  liable  to  abuse  by  delay.  If  It 
waa  Intended  tbat  tbe  llmltatton  should  apply 
to  only  a  portion  of  tbe  procedure,  we  think  it 
wouM  probably  have  been  applied  to  tbe  steps 
preceding  that  time.  In  our  opinion.  It  was 
the  Intention  of  tbe  I^egistaturs  tbat  tbe  entire 
time  given  to  tbe  consideration  of  a  contested 
election  case  by  tbe  board  of  county  com- 
missioners should  be  twenty  days  altogether. 
Tbey  are  notified  by  tbe  auditor  to  meet  In 
q>ecial  session  for  that  purpose,  and  the  limita- 
tion U  Intended  to  Indicate  the  entire  length  of 
tbe  special  session  which  they  nay  tbus  hold. 
The  notice  Issued  to  them  Is  tbat  tbey  meet  at 
a  designated  time  "to  try  such  contested  flec- 
tion." 

Convened  apd  organised  in  obedience  to  such 
notice,  tbey  constitute  a  special  tribunal,  bav- 
ins no  authority  except  to  try  and  decide  tbat 
particular  case  ;  and,  within  the  meaning  ot  tbe 
Statute,  tbe  trial  commencea  as  soon  as  tbey 
are  convcaed  and  organised  and  tha  parties 
appear  before  them.  U  tbe  limitation  applies 
only  to  the  actual  hearing  of  teatimany,  almost 
the  last  act  In  tbe  drams,  their  session  may  be 
protracted  IndeOnitely.  Tbls  may  be  done, 
not  necessarily  by  reason  of  any  IndiCerence  or 
desire  for  delay  on  the  part  of  the  board:  hot 
the  skill  and  Ingenuity  of  aoonsel,  by  tbe  use 
of  diUtory  practices,  msy  And  It  possible  to 
secure  such  deUya  as  would  Indaflnitely  pes- 
13  L.  R.  A. 


long  tbe  proceeding.  If  tbe  limitation  does 
not  apply  to  tbe  entire  proceeding,  there  Is  nO' 
limit  fixed  by  tbe  Statute  for  tbe  kngtb  of 
the  session  of  such  tribunal.  Tbls  would  be  of 
Itaelf  ao  unusual  aod  exceptional  that,  onlesa 
forced  to  It,  we  eonld  not  adopt  aneh  a  «»- 
BtmetlOD  of  tbe  Statute.  The  board  of  eovnty 
commlsatoners,  convened  tor  any  otber  pnr-  * 
pose,  have  tbe  Umlt  of  tbelr  sessions  clearty 
fixed.  Even  the  courts  of  re«>rd  of  tbe  State, 
CO  arts  having  general  Jurisdiction,  all  have  fixed 
terms ;  and  tbe  circumstances  under  which  tbey 
may  oeotlnne  In  seaalon  beyond  the  time  flzed 
are  cleariy  apeelfled. 

Section  284,  Elliott's  Supplement,  provides 
SB  follows:  "Tbat  If,  at  the  expiration  of 
tbe  time  fixed  by  law  for  tbe  continuance  of 
the  term  of  any  court,  the  trial  of  any  cause 
shall  be  progressing,  said  eonrt  may  continue 
ita  sitting  beyond  anch  time  and  require  the 
attendance  of  the  Jury  and  witnesaes,  and 
transact  and  enforce  alt  other  matters  which 
BbRll  be  necessary  for  tbe  determination  of 
Bucb  cause ;  and  In  auch  case  the  term  of  said 
court  shall  not  be  deemed  to  have  ended  until 
the  cause  shall  have  been  fuUy  disposed  of  by, 
the  court," 

Wblla  not  deciding  tbe  question,  because  not 
necessarr  to  a  decision  of  tbls  case,  it  is  possl* 
Ue  that  if  tbe  trial  of  a  cootested  election  case 
was  progresaing  at  the  expiration  of  the  twenty 
days,  this  Ststute  might  api^  and  .operate  to 
extend  the  term  until  it  could  be  finally  dis- 
posed of.  Such  a,  oontlnnancf^  however,  which 
may  be  called  a  oontlnuaoce  or  extension  of 
tbe  term  by  necesaity,  would  be  a  very  differ- 
ent thing  from  that  which  was  attempted  In 
this  case.  Here  a  special  tribunal,  created  and 
convened  for  a  special  purpose,  wltb  tbe  period 
ot  its  duration  limited  to  twenty  days,  was 
convened  and  entered  upon  tbe  discbarge  of 
its  dndea  on  the  4tb  day  of  December.  Oa  tbe 
22d  day  of  December,  two  days  before  its 
existence  mnst  terminate  by  operation  of  law, 
tbe  party  at  whose  Instance  it  was  convened, 
wbo  Invoked  Its  creation  that  it  might  adju- 
dicate upon  bis  rights,  asks  tbat  tbe  cause 
may  be  continued  two  days  beyond  the  legal 
limit  ot  the  existence  ot  the  tribunaL  Ills 
request  Is  granted  and  an  order  of  tbat  charac- 
ter la  made,  continuing  tbe  cause  to  tbe  26tb 
day  of  December.  When  that  time  arrives, 
the  court  no  longer  exists.  It  had  ceased  to 
exist  two  days  bi'fore,  and  the  law  bad  made 
no  provision  for  Its  resuscltstion.  It  was  no 
longer  in  the  power  of  tbe  parties,  even  by 
agreement,  to  give  It  lite  and  again  clothe  it 
with  Jurisdiction.  When  tbe  board  again  as- 
sumed to  meet  on  the  26th  day  of  December, 
it  bad  no  legal  exlstouce  as  a  court  for  the 
hearing  of  tbat  cause :  and  no  motion  to  dis- 
continue the  cause  was  necessary.  There  was 
nothing  to  discontinue,  as  the  cause  died  with 
the  court.  What  tbe  effect  ot  an  order  con- 
tinuing tbe  cause  to  a  day  beyond  the  term 
would  be  If  made  by  tbe  court,  over  the 
objection  of  tbe  contestor,  we  need  not  con 
sider,  as  no  such  question  Is  before  m.  What  * 
we  do  decide,  however.  Is  that  when  tbf  con- 
testor himself,  before  tbe  expiration  of  tbi<- 
term.  without  assigning  any  reason  therefor, 
voluntarily  asks  and  obtains  a  postponement 
which  carries  the  cause  two  days  beyond  tbe> 
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tiioe  wben  the  term  would  end  by  operation  of 
law,  be  thereby  discotitiDues  blf  contest. 

Appdiaot  inaiits.  bowever,  that  If  Uie  Itm- 
ttatioo  of  twenty  day*  Ivto  apply  to  the  eDtire 
Ion,  in  tbe  compatation  of  the  time  SundavB 
an  to  be  exchided.  He  citei  no  authority  in 
•apport  of  ihifl  proposltioo,  and  we  know  of 
none.  The  rale  for  the  compntalkm  of  time 
faa  sacb  cases  is  fixed  hy  section  1280,  Rev. 
BtaL  1881.  aad  is  that  the  time  shall  be  com- 
poted  by  excladiog  tbe  fint  day  and  iocludiog 
the  hat.  and  if  tbe  last  day  be  Sondav  it  sbafl 
be  exdodcd.  Hits  of  ooaise  Incluiui  inte^ 
vcning  Sandra. 


T.  8WBBT.  IM 

Appellant  also  amies  that  the  conrt  had  no 
power  to  orAer  a  dHnontlonance  of  the  cause, 
as  there  b  no  laeb  tUog  as  a  dtacoottnQaoce 
known  to  our  practice.  IMacontlnaance  and 
dismissal  are  synonymons  tenns.  TAuman 
T.  Jame$.  48  Mo.  285. 

It  is,  however,  not  at  all  material  what  term 
was  used.   The  case  was  at  an  end. 

The  judgment  of  the  Circuit  Court  for  eoM« 
was  in  accordance  wttb  1 4765,  Her.  Stat.  1881* 
and  was  rl$;ht. 
Judgment  affrmti,  wt^  eoM,  , 
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Croft  G.  CARROLL,  Sttpt., 

V. 

Cl^ton  S.  SWEET.  A^. 
M.Y.....) 

1.  A  chMik  telcsB  Ibr  an  aBteeedetit 
debt  is  ooodtUoaal  parniont  ouIt'  In  the  atMeaoe 
of  an  MTeement  to  tb«  oontrary. 

S.  ^ba  bolder  of  a  c&eck  Is  under  obli- 
gatlOD  to  an  fndoner  tbereon  to  present  It  for 
iMrmcDt  not  later  than  tbe  next  day  after  tts 
date. 

S-  JMm^  in  preaeaUnc  »  <di«ek  at  the 
dWMrar'e  reqaaet*  wherelv  its  ooUeotton  be< 
eoniea  tiapamMb  becanse  of  UslnsolveDoy,  ope- 


rates as  parment  up  to  tlie  amount  of  thrf  obeok 
In  OiTor  of  an  indoveer  wbo  baa  transCarced  It  to 
tbe  bolder  on  aooount  of  an  antecedent  debt. 
4.  ZiaeK  of  asoMr  of  tbe  dtmwer  in  a 
baalE  to  meet  •  eheeh-,  wbsse  be  would 
have  peortded  for  Itor  paid  ft  tt  pvnent  had 
been  Instated  upon,  doee  not  reUeve  tbe  bolder, 
who  baa  taken  it  from  an  Indoraor  on  an  aoteoe- 
deot  debt,  from  bla  obUgatloa  to  preaent  it,  or 
prerent  Usfldluie  to  do  so  until  coUectioa  he- 
oomes  Impossible  from  operatlna  is  payment  to 
tbe  amount  of  Oe  obeok. 

<June  t,  ttt&ii 

APPEAL  tqr  defendant  from  a  Judgment  of 
ttae  Gmeral  Tennof  tba  Boperfor  Conrt 


Vcm.—WUhtn  Khat  Uaie  check  lAould  ht  yretcnUd, 

Ula  wellsestled  tbafc  pmsentment  (tf  a  obeok  w 
*mCt  on  a  bank  tbe  day  after  It  Is  drawn  Is  in  ssa- 
aoQ  (Hetobania  Bank  v.  Spleer,  5  Wend,  44S),  and 
■he  seme  case  holds  ebeoks  uid  dnfts  to  be  aubjeot 
to  tb«  same  role  (Ifobawk  Bank  T.  Broderlok,  18 
Weod.  133»;  and  where  the  fboK  are  not  disputed, 
the  neoof  duediUcenoeieaqueattonof  law  for  tbe 
court.  Bryden  t.  Bryden,  11  JtAns.  IN;  Keltjr  r. 
Beeond  Nat.  BsBk  of  Br^.  a»  Barb.  an. 

Waere  a  draft  aent  to  a  bank  for  eoUaotlon  Is 
proeensed  it  and  tbe  drawee's  obeok  taken  In 
paTineot  thereof,  and  tbe  draft  mrrendened.  It  is 
the  doty  of  tbe  bank  to  preeent  sueb  obeok  for 
pnynMBtoa  tbe  same  day,  K  It  oan  be  so  preeented 
by  tbe  exeroiee  of  reasonable  dUlgenoe;  and  if  tbe 
cheek  wiMild  have  been  paid  If  preeanted  on  that, 
day.  but  !■  not  good  on  the  next,  through  tbe  fail- 
ure at  tbe  onker.  tbe  drawers  of  tbe  draft  are 
dtscbaracd,  and  tbe  bankte  liable  to  iU  deposttots 
for  tts  Mlore  to  collect  it.  HeadvlUe  rirM  Nat. 
Bank  v.  picNurth  Nat  Bank,  IS  Bnn.  Hft  1  Walt, 
Law  and  Pr.  778;  and  aee  Smith  t.  HUler.  «  N.  Y. 
171.  S  Am.  Beo.  flSQ.  G3  N,  Y.  US;  BuAhalter  Bee- 
OBd  Hat.  Bukof  Erle,tt  N.  T.  188, 40  How.  Pr.SM- 

In  tbe  absenee  of  agreement  or  apeoial  oontrol- 
tirig  cirootnataooet-.  It  is  the  right  of  tbe  drawer  of 
acbeek  to  expect  its  pveeeotment f Or  parmentat 
latent  wtttafn  banking  boors  on  the  day  foUowlng 
tbe  dsgr  of  ttn  deUrery  to  the  payee,  provided  the 
bank  on  which  tt  Is  drawn  be  in  tbe  same  place 
where  the  payee  >reMes  or  does  botinesB;  If  tbe 
bank  be  not  hi  soeh  place,  tten  tbe  obeok  must  be 
piA  to  tfue  ooone  Cor  pmeeotmentt  etther  by  being 
My  mailed  to  tbe  drawee  or  by  being'  deposited 
tmr  coUecttoo  with  a  bank,  according  to  the  ordl- 
■asTeoateaBfOTseeii  bniinsso  m  that  idace.  Bed< 
dfawten  r.  SoUeotiker.  1  Nav.  *  M.  6«i  4  Bam. 
*  Ad.  ne  O'Briea  T.  BatO, «  U.  8. 1  nack.  9D,  17 


I*,  ed.  M;  Taylor  v.  Sip.  80  N.  J.  L.  aW;  Ritchie  v. 
Bradshaw,  R  Cal.  8E8;  Wear  v.  Lee,  2  West,  R^.  490, 
Sr  Ho.  869;  ScbootfleU  t.  Moon,  9  HelA.  171;  Syra- 
cuae,  B.  ft  H.  T.  R.  Oo.  t.  OoUbo.  OT  H,  T.  mf  Kelty 
V.  Second  Nat.  Bank  of  Brie,  ISSS  Barb.  828:  Himmel- 
mann  Hotaltag,  40  Cbl.  Ill;  Onwein  r.  Browlnpki, 
•  BDSb,  467;  Strong  r.  KbUcSfi  111.  9;  Btekford  t. 
Flm  Kat.  Bank  oX  Cbloaoo,  IStVLfOBi  Sniltb  v. 
ililler,  48  K.  Y.  171;  Smith  t.  Janea,.  20  Wead.  m-. 
Houle  V.  Brown,  4  Blng.  N.  C  »»:  Veazle  Bank  v. 
Winn,  40  -Me.  CromweU  t.  Lovett,  1  Hall,  fifi: 
Simpson  r.  Pacific  Hut.  U  Ins.  Co.  4A  Q»li  UB.  , 

But  tbe  bolder  does  not  obtain  extra  time  for 
prosentmeot  by  depositing  che  check  In  his  bank 
for  oollecUon.  If  Uie  payee  of  tbe  check  reoeire  tt 
on  Honday  and  deposit  it  in  hia  bank,  presentment 
tnuat  atiU  be  made  in  the  same  place,  or  thq  uheck 
forwarded  to  any  other  place  where  the  drawee's 
bank  is,  by  tbe  payee's  hank,  during  banking  bourn 
on  Tuesday.  Alexander  Burchbeld.  1  Car.  U.U. 
76, 7  Han.  A  O.  KMO. 

nihot  Is  oe  orMnory  imide  0^  prewnCnient. 

Wben  tbe  defendant.  Instead  of  sendtog  the  noto 
to  an  agent  or  correepondent  at  tAie  drawee's  bank 
for  pfeseotnebt^  sent  It  by  mall  directly  to  tbo 
bank  where  It  was  payable.  It  wJU'beconsldered  aU 
ordinary  method  of  ttanieetlng  sueb  boelne^  and 
the  defendant  Is  bound  only  to  adopt  tbe  ortlinnry 
mode.  This  method  le  aanotlOQed  fn  Bni^lanil,  In 
tbe  oasee  of  Heywood  v.  Pickering,  L.  R.  9  ij.  B. 
428:  Prideaux  r.  Cridffle,  L.  B.  4  Q;  B.  481:  Snlt^y  v: 
Bodenbam.  10  C  B.  N.  8.  flft;  Hare  Renf  1y,  1(1 0. 
B.  N;  8.  M;  and  In'thife  country 'In' Sblimey  v. 
Bow^  Nat.  Bank.  teN.f.4BB.  Bee  lUd^  V.  Broob- 
lyn  Hat.  aty  Bank;  80  IT.  Y.  100.  ■  >' 

A  cbetflB  or-'-draft  must  be  present '  if ttbln  It 
reasonable  time.  Werk  v.  Mad  Uiver  V4Ulfe^  Biiik, 
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for  the  Ci^  of  New  Tork  aOimtDK  ■  judg- 
ment of  thr  Trial  Term  in  t&var  of  pUiouff  fn 
•Q  actjoa  to  recover  the  amount  alleged  to  be 
due  on  account,  in  defei»e  of  whioh  defend- 
ant pleaded  tbe  delivery  of  the  iodorBed  check 
of  a  third  person.  Btterted. 

The  facts  are  stated  in  the  cninioo. 

Mr.  H.  E.  Loaey.  with  ifr.  fohn  W. 
B»rtra,B.  for  appellant: 

Tbe  ^intiO  wai  guilty  of  laches  in  dealing 
with  the  Woodruff  check.  When  he  accepted 
tbe  dieefc  he  assumed  the  duty  of  causing 
proper  demand  of  payment  to  be  made,  and 
notice  of  non-payment  to  be  duly  giren  to  the 
defendnot  as  indorser. 

£ven  as  aculaal  tbe  maker  of  the  check,  it 
was  ttie  dutT~o(  the  p«yee  or  hohler  to  cause 
demand  to  be  made  at  the  bank  on  |he  day  of 
its  date  or  the  following  day. 

Cromteell  t.  IxfKtt.  1  Hall,  56;  Murrapv. 
JmAtK.  t  Oow.  484;  Smith  t.  MiUmr,  48  N.  T. 
171;  BtttkMtar  AMrarf  AU.  Bmh,  «8  K. 
Y.  688. 

Aa  MwlHt  tbe  defendait  as  Indoraer,  the 

Itlaintiff  owed  s  Itffl  atrengu-  duty  to  canse 
mmedlate  presentment  to  be  made  and  notice 
of  diidiooor  gfven,  even  thongh  the  maker  of 
tbe  check  never  had  funds  in  tbe  bank  to 
meet  it. 

Mohatok  Bank  v.  Broderiek,  18  Wend.  184, 
10  Wend.  804;  LitiU  v.  Pfienix  Sank,  2  HUI, 
485:  Jfurmv  t.  Jvdah,  tupra;  DarnaUY.  Mon- 
AMfa«.  45  N.  T.  84;  ^biM  t.  C^,  4  Duer, 
188;  Dan.  Neg.  Inat.  1 1S80;  Morse,  Banka  & 


Banking,  p.  880;  AUxander  t.  BmhJUd,  7 
Man.  j?G.  1061. 

By  reason  of  the  plaintiff's  neglect  to  make 
due  demand  and  give  due  noCire  of  xhe  dis- 
honor of  tbe  check  in  question,  he  dls^ai^ed 
the  defendant  from  all  liabili^,  either  upcm 
the  check  or  upon  tbe  indebtedness  for  which 
it  was  transferred  to  tbe  i^aintifl. 

See  Smith  v.  Mitler,  48  N.  Y.  171,  58  N  T. 
64S;  Dan.  Keg.  Inst.  ^  1587;  CommavkU  Bank 
cf  Albany  v.  Hvghet,  17  Wend.  88. 

The  mere  insolvency  of  tiiedrawee  or  aecepw 
of  a  draft  is  no  excuse  fw  negtecthig  to  pre- 
sent it  for  payment. 

Jackton  v.  Riehardt,  2  Cat  848;  MeadnilU 
FintNat.  Bank  y.  Fourth  Nat.  Bank.U  Hun. 
241;  Clip  V.  Rodger,  25  Hun.  89;  People  v. 
OromweU,  108  IJ.  Y.  477, 484;  Copper  v.  Powdl. 
Antb.  M.  P.  68.  71,  74.  and  notet. 

Mr,  Charles  E.  M-aghmm  for  respondoit 

Andraws,      delivered  the  oj^loii  of  the 

court: 

Tbe  indonement  and  transfer  by  tbe  defend- 
ant to  the  plaintiff  of  the  check  of  Woodruff 
operated  as  provisional  payment  only  of  so 
much  of  tbe  antecedent  debt  owing  by  tbe  de- 
fendant to  tbe  plaioliff.  There  was  no  agree- 
ment that  it  should  be  takeo  in  abeolule  satis- 
faction of  tbe  debt,  and  in  the  absence  of  such 
an  agreement  the  intendment  of  law  Is  that  It 
waa  conditional  payment  only.  BiU  v.  Bute, 
18  N.  T.  566;  Brwlford  t.  Fm,  88  N.  Y.  888. 

Tbe  debt  remalnea  until  dlacbarged  by  pay* 


•  Ohio  8L  801;  Veaste  Bank  v.  Winn.  10  Me.  00; 
Woodla  V.  Fruxee,  6  Jones  *  S.  UXL 

WttMt  la  a  reasonable  time  depends  nponthaolr- 
eumstanoesof  eacbpartlenlaroafe.  Knott  v.  Ten- 
able^ CI  Ala.  100:  Walsb  T.  Datt,  a  Wis.  $84;  1  Wait, 
I«w*Pr.n8. 

Whmaetuek ft  etm»td«r«a  ttdte  or oventm. 

A  obeok  la  considered  stale  or  overdue,  so  as  to 
allow  of  equltaUe  defenses,  whenever  the  delar  In 
presentmeDt  hss  been  so  lon«  that,  in  the  llgibt  of 
tbe  surroundinir  olrounwtaDoes,  It  Is  suflloient  to 
arouse  tbe  susplofonB  of  a  reasonaUy  prudent  man 
and  put  him  upon  Inquiry.  Thb  be  taken  as 
a  reUabla  slatement  of  tbe  present  law,  notwlth- 
•taodlnir  ft  Is  claimed  br  one  autfaocHr  (Tbompaon, 
Bills,  118)  that  a  check  Is  "  never  overdue." 

It  to  Imposef  ble  to  state  tbe  precise  period  of  time 
at  which  a  check  Is  said  to  be  "overdue."  Tbe 
oonoluahm  In  eadi  case  Is  determined  br  doe  eon-< 
aUwatkm  of  tbe  special  drcumstancea  snrroundlnff 
tbe  parties.  Thns,  In  the  tight  of  some  droum- 
stanoee,  a  check  te  overdue  when  there  was  a  delay 
la  preaentmentof  two  anda  half  rears  (SkUlman 
T.  Tittw,  8  H.  J.  L.  N);  one  year  (iJineasler  Bank 
T.  Woodward,  U  Pa.  ani;  fourteen  niontha(Oowlnff 
T.  Altman.  71  N.  T.  4W:  five  moatba  (Fint  Hat 
Bank  of  Newtoo  Needbam,  »  Iowa,  Zai;  Dve 
dara.  Down  V.  HaUlDC,4  Bant.A  cau^a  Dow.A 
B.4«Ii,X0ar.AP.lL 

On  the  oontiarr<ltliaa  been  beldthatatdieeklB 
not  overdue,  and  mar  stUl  be  negotiated  free  from 
equitable  defenses,  where  there  has  been  a  delay  of 
one  month  (Leeter  t.  Qlvea,  8  BuA,  K7);  ten  dara 
iAaaa  v.  Herlam,  SB  Hass,  Wtit  eight  dars  iLondon 
jkOoun^B^.Oo.v.Oroonie.Ii.R.8Q.  B.Ihr.tBti; 
ids  dars  (Bothsoblld  v.  Uomer,  8  Bun.  A:  C.  888); 
four  dars  itlrat  Nat  Bank  of  Rochester  Harris, 
108  Mass.  B14I:  one  dar>  Hfannehnann  t.  Hotallnir, 
dOtJaLUL  8aeTtodenui.OiHB.Faper.l4Nk 
UL-RA. 


BeammabUUmKmOteela. 

Tb»  rule  of  what  Is  a  reasonable  time  In  pre- 
senting cbecki  for  payment  Is  rearulated  larcely 
ibe  nilea  that  obt^  In  cases  of  blUs  and  notes. 
Thus,  it  bas  been  bold  that  presentment  to  timely 
if  nude  on  the  second  day  after  its  date  (Prideaox 
V.  CrkkUe.  L.  R.  4  Q.  B.  4fiB):  or  on  the  fourth  day, 
when  it  was  received  at  a  distance  In  the  country, 
too  late  to  reach  tbe  bank  oo  that  day.  and  subse- 
quent dtfay  waa  oooasloned  by  the  holders  taatrfl- 
ity  to  leave  his  business  in  order  to  make  a  deposit 
In  the  local  bank  (Trelbery  t.  Oody,  SB  Hlcb.  106>: 
so  adelay  of  four  days  fo  remlttlnr  and  returning 
a  <Aeok,  acoordlng  to  the  wiftaal  uoderstandhw 
of  thepartl8a.was exouaaUe  tWoodmS  v.n«ttt» 
41  Oonn.  sue  or  a  delay  <rf  five  dayatVerkv.  Had 
Biver  Valley  Bank.  8  Ohio  St  a8I>;  ai<,  in  case  of  a 
check  payable  at  ttie  drawee's  bank,  situate  In  an- 
other State,  a  detey  of  sue  days  (Bridimmrt  Bank 
V.  Dyer,  19  Oonn.l8li  Taylor  v.  Wilson,  U  IfoC.  44); 
or  even  a  delay  of  forty  day^  under  peculiar  elr^ 
oumstanoes  of  dtotanoe,  bad  weatber,  roads,  etc 
Brown  v.  Olmsted.  SO  Cbl.  UO. 

In  general,  the  tine  required  to  send  a  tibecik  to 
a  distant  idaee  for  payaMafe  most  be  reaaooaMe 
(BtaiAens  v.  KeNelU.  SB  Barb.  flU);  andltlssome- 
tlmea  held  that,  as  against  the  drawer  of  a  obeok. 
any  time  for  presentment  to  reasonalile  if  tbe 
diawer  is  not  injured  by  the  delay.  Biting  v. 
BrinkeriKtf.  8  Hall.  4fiB;  Paroell  v.  Allemong,  8i 
GrattnB;  nanter'a  Bank  v.  Merritt  T  Uetak.  117; 
Smith  V.  Jones,  2  Bush,  108;  Howes  v.  Austin,  IB 
HLBBB. 

Bo  if  tbe  bank  on  which  a  cbeok  to  drawn  au^ 
peods  payment  tbe  next  day  tiefoie  the  doae  of 
banking  honn.  It  would  be  a  mifflolent  exouae  for 
not  presenting  Che  check,  althouffh  the  bolder  re- 
sides in  tbe  vtolnl^.  eyimonse,  B.  ft  N.  T.  EL  Oo,  v. 
OolUna,  8  Laos.  M,  Bee  Bandol^  Oom.  Paper, 
lUOi, 
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leeat  of  tbe  c^cck  or  I17  loeli  desllDB  with  tbfl 
ckedi  if  ttW  static  u  would,  1b  judgment  of 
Mw,  conrert  wbat  wa*  orlslnally  a  provlBlonal 
ptfinent  Into  an  absolate  one.  Tbe  cbeck  was 
dited  Angost  22,  1887,  and  was  drawn  OB  the 
Asburj  Park  Natlooal  Bank,  and  waa,  on  the 
same  day.  Indorsed  and  delivered  by  the  de- 
fendant to  the  plalntUE  at  the  place  where  tbe 
bank  was  located.  The  fdalntlff,  on  accepting 
Ike  rtK^  auamed  a*  between  hlmoeU  and  tbe 
defendant  an  oMlsatfon  to  preBent  the  same  to 
the  bank  for  payment  wltbln  tbe  time  pre- 
Krlbed  by  tbe  law-merchant,  that  la  to  say,  not 
later  thaa  the  next  day  after  its  date,  and  if 
reliued  to  protest  the  same  and  gtre  notice  of 
iM-payment.  Smith  4.  Jantt,  30  Wend.  192. 
It  WIS  not  pmented  until  the  Slat  of  Ausust, 
nttie  days  after  it  was  received  by  the  plaintiff. 
The  defendant  was,  by  such  delay,  dlscbarged 
from  liability  as  Indorser  of  tbe  check,  Irrespec- 
lire  of  any  question  of  loss  or  Injury.  Fre* 
MOtment  In  due  time,  as  died  by  the  law-  < 
merchant,  wai  m  eondititm,  upra  pertomance 
of  wbleta  the  llabllltr  <rf  tbe  defendant  as  In- 
dorser depended,  and  this  delay  waa  not  excused 
•Itbonth  the  drawer  of  the  check  had  no  fimds, 
tr  was  insolrent,  or  because  presebtnenl  would 
hSTc  been  nnaTalllng  as  a  meana  of  procnrlng 
psymeBt  Jfokawfe  Bank  y,  Brederiek,  10 
Wead.  804;  Oonffk  T.  BttmU,  18  Wend.  MS. 

A  dtfsMt  rale  obtalai  aa  between  the  hold- 
er and  dnwer  of  a  cheek.  Am  between  them, 
prescntneat  may  be  made  at  any  time,  and  de- 
lay la  presentmeat  does  not  discharge  the  lia- 
bility «f  the  drawer,  unless  loss  to  him  bai  re- 
tolted.  Little  t.  Phenim  Bank,  2  Hill,  425. 

Tbe  action  here  Is  not  upon  tbe  Indorsement 
of  the  defendant,  but  upon  the  original  Indebt^ 
cdaeai.  If  the  discbarge  of  tbe  defendant** 
IIbUU^  as  indoner  dtoeharges  also  his  llaUllty 
u  debtor  for  the  original  debt,  tbe  Judgment 
Bust  on  that  ground  be  rerersed.  In  Hamil- 
ton T.  Ommtugham,  2  Brock.  350,  Chief  Jat- 
Hee  Usnhall  considered  tbe  effect  of  tbe  neg- 
Itct  of  tbe  holder  of  a  bill  to  give  due  notice 
dtahonor,  whereSty  prior  parties  tberato  were 
diKhargcd,  upon  tbe  UaMll^  of  a  debtor  for 
tbe  debt  for  wbleb  the  bill  was  drawn.  After 
■bowing  that  the  antboritlM  In  which  tbe  debt- 
or bad  been  held  discharged  proceeded  upon 
tbe  theory  that  he  had  sustained  an  actual  loss, 
be  reached  the  eoncloslon  tbat  the  true  princi- 
ple b  **tbat  If  a  MU  be  received  as  provisional 
payBKBt,  tbe  omission  to  glTO  due  notice  of  Its 
<flriionor  deprives  the  creditor  of  bis  action  on 
'tut  bill,  bat  does  not  compel  blm  to  take  It  In 
■bMlnte  payment,  or  deprive  him  of  bis  action 
M  tbe  original  debt  further  than  damage  baa 
I>«CB  sostaiaed  actually  or  In  legal  supposition 
tir  tbe  debtor."  See  also  OaUopfter  v.  Aoberts,  2 
Tath.  C.  C.  101 ;  FHeg  V.  Bieet,  43  Ohio  St.  08. 

I  am  not  sure  tbat  this  doctrine  is  reconclla- 
hlf  witfa  expreRSfons  in  tbe  opinion  of  tbla  court 
In  Bmitk  T.  jriller,  43  N.  T.  171,  52  N.  Y.  545. 
Tliat  WIS  an  action  to  recover  a  debt  for  whlcb 
tbe  detodant  bad  drawn  bis  draft  on  J.  K. 
Raa  *  Co,  and  forwatded  It  to  tbe  plaintiff, 
tlw  creditor.  It  was  presented  on  tbe  same 
<lBy  It  was  received  to  the  drawees,  and  the 
pUhitm  received  therefor  the  drawees'  check 
a  bank  and  surrendered  tbe  draft.  The 
cbtck  was  not  presented  to  the  bank  until  tbe 
Hit  day,  when  payment  was  refused,  tbe 
UL.K.  A. 


drawer,  meanwhile,  having  fallM.  The  cbeck 
woqH  bare  been  paid  If  It  had  been  preeentetf 
on  the  day  It  was  given,  wblcta  might  hav* 
been  done.  The  plaintiffs  did  not  demand  a 
return  of  tbe  draft,  and  it  was  not  protested, 
nor  was  any  notice  of  non-payment  given  to  the 
drawees.  Tbe  court  rendered  Jndgmeot  for 
tbe  defendant  on  two  grounds:  flrat,  that  In 
the  absence  of  proof  of  demand  and  refusal  and 
notice  to  tbe  drawees,  according  to  tbe  usual 
course,  there  could  be  no  recovery  upon  tba 
draft  or  upon  tbe  Indebtedness  upon  whlcb  it 
was  given :  and,  second,  on  the  ground  of  neg* 
llgence  In  falling  to  present  the  cbeck  on  the 
day  on  which  It  was  given.  The  last  ground 
stated  was,  upon  the  facts,  a  satisfactory  btsla 
for  the  Judgment,  and  tbe  same  principle  waa 
appUed  upon  similar  facts  In  ifeedoflle  first 
Xat.  Bank  v.  Fvurth  yat.  Bank,  77  N.  Y.  820. 

In  the  view  we  take  of  tbe  present  case.  It  la 
unaecessary  to  inquire  whether  the  cases  cited 
from  this  and  other  courts  are  -in  conflict,  or. 
U  so,  which  class  of  easea  stands  upoo  the  bet- 
ter Masoo.  The  court,  In  this  ease,  directed  a 
verdict  for  the  plaintiff,  and  la  tbla,  we  thtDk, 
there  Was  error.  It  cannot  be  doubted  that  If 
there  was  evidence  tending  to  show  that  the 
delay  in  presenting  the  check  to  the  Asbnry 
Pack  Bank  prevented  Its  collection,  or  trom 
wUcb  tbo  Jarr  might  find  that  tho  wbtrio  or 
any  part  of  the  debt  owing  by  tho  drawer  of 
the  check  to  tbe  defendant,  for  wbleb  tbt  check 
was  given,  was  lost  Iqr  reason  of  tbe  delay  la 
tbe  presentment  or  by  dealings  between  tho 
plaintiff  atkd  the  drawer,  In  respect  to  the 
check,  without  the  assent  of  the  defendant,  tbe 
case  abould  have  been  submitted  to  the  Jury. 
To  the  extent  of  the  Injury  the  law  wonld  treat 
tbe  omlaalon  to  make  duo  presentmrat  as  tanta- 
mount to  payment. 

The  faets  most  favoiahle  to  tbe  defendant 
need  to  bo  stated.  Woodruff,  Oe  makte  of  the 
cbeck,  was,  when  tbe  cbeck  waa  given,  con- 
ducting a  hotel  at  Asbnry  Parii,'and  the  par- 
ties to  the  action  were  gneats  at  bis  boose.  The 
defendant  was  Indebted  to  the  plaintiff  for 
dentistry  work,  and  tbe  former,  who  resided 
in  New  York,  bad  loaned  money  to  Woodruff 
for  which  the  check  was  given,  and  on  the 
same  day  tbe  defendant  received  tbe  check  be 
delivered  it  to  the  plaintiff  on  his  debt.  Wood- 
ruff bad  an  account  with  the  Asbury  Parle 
National  Bank.  On  the  day  of  tbe  date  of  the 
check  tbe  bank  charged  to  his  account  a  de- 
mand note  held  by  the  bank  against  him  for 
$500,  but,  BO  far  as  appears,  without  any  no- 
tice to  Woodruff,  and  this  rendered  his  bank 
account  overdrawn.  Woodruff  was  lu  em- 
barrassed circumstances,  bat  was  in  tbe  dally 
receipt  of  about  $600  fnun  bis  bmriness.  He 
used  part  of  tbe  receipts  for  current  expenses, 
without  depositing  them,  and  between  tbe  22d 
and  31st  of  August  be  deposited  about  f'JOO  In 
the  bank  to  the  credit  of  bis  account,  and  the 
Inference  is  tbat  it  was  applied  In  pnrt  to  pay 
tbe  S500  note  and  In  part  to  pay  current  checks 
drawn  by  Woadrntt. 

On  tbe  23d  of  August,  tbe  day  on  wUdi 
Woodruff's  check  to  the  defendant  Is  dated, 
and  after  it  bad  been  Indorsed  to  tbo  plalntltf 
by  the  defendant.  Woodruff,  who  bad  been  In- 
formed of  tbe  transfer,  requested  the  plaintiff 
to  accommodate  him  by  holding  tbe  check  & 
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few  dftji,  natlDg  ■•  a  ntma  Hut  b«  wu 
prated  in  Uw  payment  of  bis  accouDta,  to 
which  nquest  tbe  plaioUff  aawoted.  He  asked 
the  plaintiS  to  let  him  know  when  be  wished 
to  uae  the  check,  bb  he  would  ihea  proffer  it. 
Woodruff  testified  that  he  had  moaey  in  hfs 
offlce  suf&cietit  to  pay  the  check,  and  would 
have  paid  it  at  any  moment  bad  payment  been 
loBlsted  upon;  that  be  was  in  the  receipt  of 
about  lAOO  a  day,  aod  that  be  redeemed  a  num- 
ber of  other  checks  which  went  to  protest  at 
this  time;  that  two  or  three  days  after  the  con- 
veisatloD  of  the  23d  of  August,  he  spoke  to 
the  plaintiff  again,  and  the  plaintiff  informed 
bim  that  be  md  sent  the  check  west.  Wood- 
ruff said  to  bim  that  be  regretted  it  very  much, 
as  he  wtabed  to  make  provision  for  tbe  check. 

The  cashier  of  tbe  bank  testfaed  that  there 
were  no  funds  to  meet  tbe  check,  and  that  it 
would  not  have  been  paid  if  it  bad  been  pre- 
awted  any  time  after  the  38d  of  August. 

On  August  81,  Woodruff,  who  was  behind 
In  bis  ren^  was  dispoMesMd  trom  the  hotel 
premises  and  bl«  liuttneM  waa  dosed,  and  be 
then  was  aod  now  Is  insoWeDt  It  may  be  con- 
ceded that  the  only  obligation  upon  tbe  plaintiff 
as  between  bim  and  the  defendant,  waa  to  pre- 
sent tbe  check  at  the  bank  for  payment  within 
Uie  time  prescribed  by  law,  and  if  payment  waa 
refused  to  have  4be  lame  pmtested  and  notice 
of  non-iwrment  to  the  defendant  Ifhehadper- 
fbrmed  tnie  duty  the  defendant  wonld  have 
been  apprised  of  tbe  default,  and  he  would 
haTe  had  an  oi^ortunity  to  take  mcb  measures 
m  he  ooald  to  ■ecoie  p^msnt  fron  Woodmfl. 


One  of  the  objecta  of  reqalrlng  ]voapt  notice 
to  be  given  to  Indoners  and  otlwr  parlies  aec- 
oodartly  liable  on  commercial  papw  in  ease  of 
default,  la  that  they  may  have  an  (q)portuniiy 
to  seeure  thooiselTes.  Checks  are  su^iosed  to 
be  drawn  against  funds  of  tbe  drawer,  and 
prima  facie  where  it  is  shown  that  tbe  drawer's 
account  was  not  good  the  inference  of  injury 
from  non-presentment  would  be  rebutted. 

But  where,  as  in  this  case.  It  is  shown  that 
tbe  maker  of  tbe  check  was  solicitoua  that  it 
should  be  paid,  that  be  bad  tbe  means  of  pay- 
ment at  a)mmaDd,  and  would  have  provided 
for  or  paid  the  check  if  payment  bad  been  in- 
BiBttd  upon,  that  the  bolder  waa  apprised  of 
tbe  facts,  and  for  the  accommodation  of  tbe 
maker  refrained  from  presenting  the  check, 
aod  presentation  was  delayed  until  open  insol- 
vency of  tbe  maker  occurred,  aod  be  became, 
by  the  change  of  circumstances,  unable  to  pro- 
vide for  the  check,  itcannot  be  said,  we  think, 
that  there  was  no  legal  evidence  of  injury  to 
be  aubmltted  to  the  jury. 

Tbe  plaintiff,  Instead  of  taUog  the  unul 
course,  undertook  to  deal  wlih  tbe  maker  of 
the  check,  in  disregard  of  his  primary  obliga- 
tion to  the  defendant.  It  was  for  tbe  jury  to 
pass  upon  tbe  circumstances,  and  to  find  wheth- 
er tbe  conduct  of  tbe  plaintiff  imposed  a  pecu- 
niary Injury  uptm  the  defendant.  To  tbe  ex- 
tent of  socfa  Injury  tbe  law  adjudges  that  tbe 
debt  of  the  plaintiff  has  been  paid. 

I7iejudgmtnt  below  thould  be  revert^,  nnd  a 
new  trial  granted,  with  coats  to  abide  Uia  event. 

All  concar. 


mGW  TOBK  OOUBT  07  APPEALS  (9d  JHv.). 


Anson  H£ATQ»  SetpL, 

V. 

Jefferson  S.  HJfiWITT.  ApjK. 

("....N.  Y  ) 

A  raaTeyaneo  to  tha  **heln**  •t  the 
Smators  sob,  w1h>  nu  cbnUrvn  thea  llTlug, 
rewrviDv  to  bini  k  lUo  eatate  After  Ufe  ntatea  In 
the  fTuitor  and  gnather,  la  a  prewnt  fraat  «C  tbe 
IM  to  tba  chlldrai. 

(Jue  2,  1891.) 


1  PPBAL  hj  defendant  from  ao  order  of  the 
A  Ueneral  Term  of  ttie  Uupreme  Court,  Fifth 
iiepartment,  reveraiag  a  judsment  to  favor  of 
defendant  entered  In  tbe  Cajross  Countj  clerk's 
office  upon  the  report  of  a  reieree  In  aa  action 
bronsht  to  recover  real  estate.  Affrwt€i. 

Statemeat  by  Parkas,  J.: 

Appeal  from  an  ordsr  of  tbe  Qeneral  Term 
of  tbe  Bopieme  Court,  Fifth  Department,  re- 
veralnc  a  judgment  entered  upon  the  report  of 
a  referee  dlsmlaalng  plaintUIa'  complalaL  This 
uctlon  waa  brougbC  to  recover  one  equal  ondl- 


Noxa. — Who  are  "Mre." 

Tb9  priuiy  neaiiiaf  la  tbe  Uw  of  tbe  -wqH 
"helra"  la  tbe  penwna  related  to  oae  by  blvod,  who 
would  Uke  hla  real  wtata  If  be  died  Intestate,  and 
tbe  word  embrace  no  one  not  ttaua  related.  It  la 
net  etrlctlr  proper  to  dealgnate  peraou  wbo  auu- 
ceed  to  the  panonal  aiute  of  aa  InUaUto.  The 
proper  iirtBtarjr  algitUcailoa  of  tbe  words  "nazt  of 
kia"  U  tboaa  related  by  blood,  wbo  take  peraunal 
ettate  of  one  wbo  dlae  Inlentate,  and  tbejr  b««t  tbe 
aame  raiatuin  to  penwnal  eaute  aa  tbe  word  "belta" 
doea  to  teal  eaUM.  The  word  "lieln"  and  "next  of 
fcin"  would  not  ordlnarllj  be  oaed  bf  anr  teautw 
tO'  deBlgiiate  perBone  who  were  not  related  to  bim 
bf  blood.    Tillman  r.  DaTla,  9S  N.  T.  17. 

Tbe  word  "taeln"  at  common  law  la  required  to 
be  uacd  In  limiting  a  tee  almple,  wbere  tbe  catate  la 
acquired  bjr  cooTefance  filter  fffvoa.  And  no  equW- 
alent  worda,  wtalcb  indicate  tbe  IntviUon  of  tbe 
aranior  to  conver  an  aboolnte  rifot  to  tbe  proper- 
tr,  will  auBce.  U  tbe  Gonveranca  be  not  made  lo 
one  and  bla  belra,  tbe  mntee  will  take  only  an  ea- 
ute  tor  bla  Ufe,  notwlUiataitdloa  tta*  aeUta  la  11m- 
13  L.  K,  A. 


Ited  bj  aucb  pbiaaea  aa,  "to  A  torefer."  or,  "to  A 
and  bla  aucceaaors,"  or  to  bla  cblldien  or  laaue  or 
aealgua,  and  tbe  Uke.  An  expretui  direvUoa  that  tbe 
sranlee  in  to  bare  a  tee-Hlmple  eittate  will  not  eup- 
plj  tbe  pUce  of  tbe  word  "belra."— Co.  Ut.  8  b;  It 
Preat.  Kat.  3,  8;  4  Kent,  Com,  6,  aole;  1  Spence,  Bq. 
Jur.  13B;  Sedswlck  r.  Uflln,  10  Allen,  4Wi  Kins  v. 
BaniB,  13  Pick.  24;  Adama  v.  Booa,  80  N.  J.  U  Ml; 
Clearwater  t.  Boae.  1  BUckf.  137 ;  Foater  v.  Jolce,  S 
Waab.  C.  C.  4»bi  1  Waabb.  Beal  Prop.  88. 

But  U  tbe  eaute  be  acquired  bw  devlaa  oc  br 
leslstatlve  giant  the  technical  word  "hetra"  la  not 
neceaaarjr,  Tbe  lotentloo  to  create  a  fee-alinple  ca- 
tate mar  In  Bucb  caua  be  manlfeated  bj  an;  other 
worda  or  forma  of  espreaslon.  Rntberford  t. 
Greene,  15  U.  8.  2  Wbeat.  198,  4  L.  ed.  218;  Bridge- 
water  T.  Bolwn,  6  Uod.  109;  Newkerit  v.  NewkMk.  2 
Cel.  845 ;  Jackmm  v.  Hooaei,  IT  Jobno.  281 ;  Qodfrer 
T.  Humpbr«r,  .18  Pick.  537 ;  Baker  v.  Bridge,  12 
Pick.  27 ;  2  Bl.  Com.  108 ;  1  Waabb.  Beal  Vrop.  86. 

On  tbe  other  band,  U  tbe  word  "belra"  eppeare 
from  tbe  context  of  the  will  to  have  been  nted  by 
tha  teautor  aa  a  word  of  vasdtMMe,  It  wlU  be  given 
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TkM  elerenth  put  of  certain  lands  described 
in  the  complmlDt.  The  ptolDtiff  asserted  tttle 
by  Tiitae  of  tbe  followine  instrument: 

"This  lodeoture,  made  this  twectv-eiftbth 
day  of  April,  ODC  tboosand  eiglit  bundred  sod 
fort;  six,  between  Bcmamin  Heatb,  of  Locke, 
Cayuga  CounU,  N.  Y.,  of  tbe  flnt  part,  aod 
tbe  heirs  of  IVarreo  Heath,  of  the  same  place, 
to  be  equally  divided  among  thero,  of  tbe  sec- 
ond part,  witnesKlb,  that  tbe  said  party  of  the 
first  part,  for  an;l  in  cODslderatlon  of  two  bun- 
dred and  fifty  dollars,  does  grant,  bargain,  sell, 
COD  firm,  unto  tbe  said  party  of  tbe  second 
part,  and  to  their  heirs  and  assigns  foieTer,  all 
that  certain  piece  or  parcel  of  land  situate  on 
lot  No.  tbirty-lbree.  Id  tbe  Township  of  Locke, 
bOQoded  as  lollows.    On  tbe  norlb  and  west 
by  lands  owned  by  tbe  heirs  of  balmon  Heath, 
deceased,  on  tbe  south  and  southwest  by  the 
center  of  the  highway,  and  on  tbe  east  by 
lands  owned  by  the  said  Benjamin  Hfatb.coo- 
isining  about  thirteen  acres  of  land,  being  tbe 
ssme  premises  deeded  to  tbe  said  party  of  tbe 
first  part  by  Harvey  Heath  and  wife,  as  by 
reference  to  said  deed  (book  77,  p.  619)  will 
more  fully  appear,  exceptine  and  reseirmg  to 
myself  the  whole  use  and  absolute  control  of 
tbe  said  premises  during  my  natural  life;  and 
in  case  my  wife,  Haamab,  should  outlive  me, 
to  ber  duriog  ber  natural  Uf^  and  after  her  de* 
rnse  to  my  sob.  Warren,  during  his  natural 
life.  And  further,  this  coDveyance  is  made 
sut^t  to  s  certain  judgment  rendered  in  fsvor 
of  JoQis  Rude,  of  two  hundred  and  fifty  dol- 
Uis,  the  amount  of  vhicb  judgment  tbe  said 
Vsrreo  liereby  agrees  to  pay.  togeUierwith  all 
and  siBCulsr  tbe  hmdltamenta  and  appurte- 
Bsnon  thereonto  bdonglng  or  in  any  wise  ap- 
perlalniDg,  excepting  ths  reaervea  wove  men* 


timed,  to  hare  and  to  Md'  tka  said,  pfemlfleti 
above  described  to  tbe  said  party  of  ibe  second 
part,  their  heirs  and  assigns  forever;  and  the 
said  party  of  the  first  part  for  his  heirs  does 
covenant,  grant,  promise,  and  agree  to  and 
with  the  said  party  of  the  secoud  part,  blsfaeirs 
and  aaiiffns,  the'  above-tiargained  premises 
against  all  and  everv  person  or  persons  what- 
soever lawfullv  and  equitably  claiming  or  to 
claim  tlie  wbole  or  any  part  thereof  forever  to 
warrant  and  defend.  In  witness  whereof,  ttie 
said  party  of  tbe  first  part  has  hereunto  set  his 
band  and  seal,  the  day  and  year  flnt  above 
written.  Jtiota  Bm«,  M  space  from  top,  the 
words  '  the  heirs,'  Interlined  before  signing; 
also.  Itb  space  from  bottom  the  words,  'ex- 
cepting the  reserves  above  mentioned.' 
his 

"Benjamin  x  Bcatb,  [l.  b.]" 
mark. 

Warren  Heath  was  a  son  of  Benjamin 
Heatb,  tbe  grantor,  and  at  tbe  date  of  the  in- 
strumer*  '-?d  eU;ht  children,  among  whom  was 
the  ptaiuuif.  TbereFtter  three  clnldren  were 
born  to  bim,  and  ai  ibe  time  of  the  commence- 
ment  of  this  action  all  of  bis  children  were 
living.  After  the  death  of  Benjamin  Heatb 
and  nis  widow,  Warren  Heath  entered  into 
possession  of  the  land  described  In  liie  deed, 
and  so  conUnued  until  January  S3, 1888,  under 
claim  of  title  as  Hfe  tenant  under  the  Instru- 
ment granted.  On  tbe  day  Inst  named  Warren 
Heath  and  his  wife,  for  a  valuable  considera- 
tion, quitclaimed  all  their  right,  title  and  in- 
terest in  and  to  such  premises  to  Harvey 
Heath.  March  1, 1871,  Harvey  Heath  and  wife, 
by  a  warrantv  deed,  oonv^;^  said  landa  to 
Jellenon  8.  HewUt,  the  defendant  In  this  ac- 
tion, who  snbseqnenilj  went  into  posaesaioK 


ttst  eomtniotlon.  and  the  devisee  will  take  only  a 
Hte  MUte,  while  bis  beirs  will  take  •  ooatliiireB  t  re- 
soioder,  aotwlthstandlnff  that  ordlnarilr  the  rule 
b  fikeUflrl  Oms  wonld  aMke  ft  a  fee^lmple  estate 

the  flnt  devisee.  irrM<sApp.88Ba.8BS,«rAn, 
TBT:  TkdemaD,  Real  Prop,  f  37. 

*bete  aoooverai  oe  was  made  to  une,  as  trustee 
Ui  wtfs  and  bar  **pc«seat  hates,"  the  worts 
**pnMot  iKtra"  ware  words  of  deaorlpttODM  to  who 
*"s  to  lake  under  tbe  eonveyaaee.  and  were 
«qnlnlentto8arliiff  tbe  ^lUdnn  a»  bad  then;  and 
thr  wife  and  auob  <diUdren  took  as  tenants  In  oom- 
»»-  ChMS.OailarOO'T-Pti't^naa.487. 

Isttsilrlllaw  HmworA  •'Mr**  dMiotes  a  nnl. 
^snal  metmor  tn  tbe  event  of  deatb.  be  wbo  ao* 
tiTel;  or  paariveljr  auooeeda  to  tbe  entire  property 
«  Mate,  rlffbts  and  oliUgatlom  of  a  deoedent  and 
ooniphablsplaoe.  BOaok,  i«w  Diet.  Utle  Heir.  «B. 
tem  '*b«lr"  ba*  sevcnl  dirnlfloatlona.  Some- 
ft  nteta  to  one  who  has  f<Hiiiallr  aooepted  a 
■SBMwIaa  and  taken  poMoarioo  tberaof;  eomeCloiea 
tooaewbotseaUed  toauooeed  bat  still  retains  tbe 
Acvltr  of  aooapUov  or  renounolnff,  and  It  laCre- 
VKotlr  nsad  as  applied  to  one  wbo  has  formally 
wnnimiJSd.  Husaford  v.  Bowoaan,  IB  La.  Ann. 

la  Brown  v.  Lron.  t  N.  T.  09.  lands  were  devlaed 
10  (HiTB  Hall,  "to  have  and  to  bold  to  the  said 
Ottn  during  ber  ttfe.  and  then  to  deaoend  to  the 
Mia  of  her  bodr.  and  to  tbeir  betraaod  aaslvna. 
lortrer"  and  It  was  beld  that  these  worda  woold 
bsTC.  bat  for  tbe  dstute.  created  an  estate  tall, 
sad  br  (one  oC  tbe  statute  the  BiineaboltshlDc  aU 
«Hat«  taU.  OUre  Halt,  tbe  gtantea  named,  took  a 
im. 

So  la  tbe  eaaa  oc  BohocDBBaker  V.  Hieelj,  t  Oenio, 
1ILR.A. 


1 490,  the  words  used  in  the  habendum  olanse  defin- 
ing tbe  estate  of  the  devisee  were  "to  bav*i  and  to 
hold,**  describing  the  landa.  "unto  my  mM  bob  B. 
during  his  natural  life,  and  after  Us  deesass  tobta 
Vtba  and  to  their  bsbn  and  aaalgns.  forever,**  and 
tbe  same  ooaductoaa  were  reaebed.  That  tt  was 
tbe  intention  of  the  grantor  to  ereate  an  estate  SaQ 
Id  bis  tfster  Xioolsa  S.  Is  supported  brtbe  followtag 
oases:  OroDt  v.  Townssnd,  S  HwIo,  WUt  Vandeew 
bejden  v.  Orandall,  S  Deoto,  IS;  Tao  Benmelaor  v. 
Poucb«u\  6  Denio,  8Bt  Lott  v.  Wykoff,  S  N.  T.  lUt 
Bailow  T.  Barlow.  iS.Y.tU;  Seaman  T.  flatveor* 
10  Hun,  75;  Coa  V.  Dewltt.  22  Hon.  iSB, 

When  a  tertator  usee  the  wwd  "beta,**  as  ap- 
plied to  tbe  descendants  of  a  living  peMon,  tbe 
general  rule  of  the  ooostruotlon  la  that  he  Inteads 
tbe  cbtldren  of  snob  person.  Oarae  v.  Boob,  t 
Hoore  ft  P.  Ufc  Darbtson  v.  Beaumont,  1  P.  Wms. 
aSB,  3  Bro.  P.  0.  SO;  Goodright  v.  White,  S  W.  Bl. 
1010;  Blmras  v.  Qarrot,  1  Dev.  A  B.  Bq.  898;  Bowers 
V.  Porter,  4  Plok.  197;  Chnpbell  v.  Bawdoo.  18  N. 
T.  41H;  Heard  v.  Horton,  1  Deoto.  tflS. 

It  Is  weU  established  that  when  the  graatees  in  a 
oonveysDoe  are  mentioned  and  described  as  tbe 
ohlldren  of  "A.,"  It  is  sulBoleoUy  certain  to  make 
tbe  grant  valid,  for  by  tbe  use  of  that  term  refer- 
erenoo  Is  made  to  a  class  of  persons  in  erne,  and  tbey 
oan  be  Identlfled  by  proper  proof.  Hieosaeof  Um- 
trerllle  v.  Keder,  1  Tbomp.  A  0. 488.  is  not  hostile 
to  tiie  views  wbkb  we  entertain  on  this  proposition 
and  Is  an  authority  in  sapftOrt  (rf  tbem.  Blvard  v. 
Olaeobof,  8ft  Hun,  ta. 

All  the  worksoD  the  law  of  traure  unite  tatttls 
propoeltlon,  tbat  prima  faole  tbe  word  "behr*'  Is  to 
be  taken  in  strict  legal  aenae;  bat  tf  there  be  a  plain 
demonstratloa  Id  tbe  deed  tbat  the  craator  need  It 
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ttienof  under  nid  died,  and  ao  cootinued  up 
to  the  Ume  of  the  trial  of  this  actioD.  The 
referee  found,  as  a  conclufiioD  of  law,  that  the 
deed  from  BenjamiD  Heath  to  "the  heirs-at- 
law  of  Warren  Heath,"  who  was  lirlng,  was 
void  for  uncertainty  as  to  who  were  the  eraot- 
ees.  and  directed  judgment  to  be  entered  dia- 
miaalog  the  complaint  wldi  coUs. 

Mr,  S.  Edwin  D»y,  with  Mr.  H.  Oreen- 
field,  for  appellant: 

The  alleged  deed  waa  T(dd.  Wamn  Heath 
was  living. 

In  consequence  of  the  maxim  nema  ett  haret 
tiventi$,  an  Immediate  grant  to  the  heirs  of  A 

is  void. 

4  Cruise,  Dig.  title  xxxii.  chap.  3,  g  17  (vol. 
3,  fd.  1808,  »87);  1  Devlin.  Deeds,  p.  162, 
§  185;  BiMrd  v.  Qinnhof,  86  Bun,  247;  Morris 
V.  Stephent,  46  Pa.  200;  Hall  t.  LeomrcL,  1  Pick. 
27. 

The  grant  waa  by  Its  terms  "fanmedtate," 
though  the  grantor  undertook  to  reserve  a  life 
eatate  in  the  premises  to  himself,  for  hfs  own 
life,  and  to  others  for  their  Uvea. 

liies  V.  Van  Auken,  84  Barb.  066;  Hombeck 
T.  We^yrw^,  9  Johns.  78. 

A  deed  takes  effect  upon  delivery  only.  De- 
livery implies  acceptance,  some  act  on  the  part 
of  the  reaptent. 

Jaduen  t.  Phlppt,  12  Johns.  418. 

There  was  no  proof  of  its  actual  delivery, 
nor  was  there  a  presumption  of  delivery. 

Gifford  V.  Corrigan,  7  Cent.  Rep.  277,  105 
N.  Y.  228;  Fiilur  v.  SaU,  41  N.  YT  416. 

Mr.  W.  B.  HobUU,  with  Mr.  W.  W. 
Rare,  for  respiHidait: 

A  moet  liberal  construction  will  be  given  a 
deed  in  order  to  cany  out  the  intention  of  the 
grantor. 


Jaekmm  v,  Btoe^t,  16  Johns.  173;  Kilmer 
V.  Wilmm,  49  Barb.  86;  Tucker  v.  Meekt.  52  N. 
Y.  638. 

The  surrouDding  circumstances  will  be 
looked  into  to  aid  in  getting  at  the  grantor's 
iotentioD. 

Frenehf.Oarhart,  1  N.Y.  96;  Bennett  v.  OuU 
tw.  S7N.Y.  m,Oolemany.  ifeaeA,97N.Y.954. 

The  deed  recognizee  Warren  Heath  as  then 
living,  and  therefore  does  not  use  the  term 
"heini"  in  its  UBual  sense,  but  as  meaning  his 
heirs  apparent  (his  children). 

Beaad  v.  HorUm,  1  Denio,  165;  Vanneradall 
T.  Van  Deventer,  61  Bark  187. 

This  is  a  future  estate,  within  the  meaning' 
of  the  Statute,  and  it  is  not  now  necessary  that 
it  follow  a  preceding  estate. 

Kev.  Stet.  chap.  1,  title  2^.  2,  %%  18,  30; 
Moore  v.  Littel,  41 N.  Y.  75 ;  Sheridan  v.  Souae, 
4  Keyes,  S69. 

Parker,  J.,  delivered  the  opinion  of  tho- 
court: 

Appellant's  contentioD  is  that,  inasmuch  aa 
Warren  Heath  was  living,  a  grant  to  his  heirs 
was  void  for  uncertatnty.  as  there  were  no 
persons  in  being  who  could  take  under  ibat 
description.  It  Is  essential  to  the  validity  of  a 
grant  that  the  parties  be  named  In  the  deed,  or 
so  plainly  designated  as  to  distinguish  them 
with  certainty:  and  it  is  asserted  that,  as  there 
were  no  heirs  of  Warren  Heath  at  the  date  of 
the  deed,  "  because  no  one  can  be  heir  during 
the  life  of  bis  ancestor"  (Broom,  Xjcgal  Max- 
ims, *622),  the  grantees  were  neither  named 
□or  designated.  Our  attention  is  called  to  tiie 
rule  laid  down  in  Cruise's  Digest  (title  29.  chap. 
8),  where  it  is  said  to  be  "a  ruleof  tiiecommon- 
law  that  no  inheritanoe  can  vat.  nor  any  per- 
son he  the  actual,  complete  heir  of  another,  till 


In  a  different  sense,  suotadlfferene  saass  mar  be  a»> 

atsrnedtolt.  JMd. 

The  word  "ofalldren"  io  Its  prlmaiy  and  natural 
sense  Is  a  word  of  purchase,  but  the  words  "bein," 
and  "tielrs  of  tbe  l>ody"  are.  In  their  primarr  and 
natural  sense,  words  of  Ihnltatfon  and  not  of  pur- 
obase.  Soboonmaker  r.  Sbeely,  8  Denlo,  ttO;  Re 
Sanden,  4  PalffS,  as,  8  L.  ed.  MS. 

Kent  Bays  tbe  term  "beirs"  mmt  be  used  as  a 
mere  desortptien  of  one  or  more  individuals,  or  a 
new  Import  given  to  It  by  superadded  or  engrafted 
words  of  Umitatlon  TarymE  Its  sense  and  operation. 
In  order  to  naka  It  a  word  of  purchase.  4  Kent, 
Com.  £32. 

A  sift,  hy  will,  of  personal  property  to  the  "b^rs" 
of  anr  person  In  the  eventof  Us  death  Is  a  gift  to 
those  who.  if  such  person  died  tnteetate.  wouM 
succeed  to  his  personal  property  according  to  law 
unl«s  the  "belrs-at-Iaw*'  Is  Uie  penon  "designated" 
In  tbe  win  to  take  tbe  personal  property.  Hollo- 
way  V.  Bolloway.  ft  Tea.  Jr.  800;  Tanx  t.  Hendei^ 
SOB.  1  Jae.  ft  W.  UB.  fwCe;  QltUnRS  r.  HcDertnott.  t 
Hyt.  *  K.  SB:  Jaoobs  v.  Jacobs,  IS  Beav.  fifi?;  Low  v. 
Smith, »  Jur.  (N.  S.)  pt.  1,  p.  3U;  Doody  v.  Hlirglns, 
2  Kuy  AJ.TSatiBe  Porter's  Trust,  4  Kay  &  J.  ISB:  Bt 
niiU>1WiU,I<.R.7  B(t  OuklftUnmaysonT.  Tat. 
look.  L.B.  9  Eq.CBa.S6;  Be  Steven's  Trusts,  L.  R. 
16  "Bq.  Gas.  110;  Winglleld  v.  WhisMd.  I..  K  9  Cb. 
Dir.  6GB;  Oroom  v.  Betrinff.  4  Hawks,  803;  Freeman 
V.  Knight.  2  Ired.  E«^  Tij  Bddtnts  r.  Long,  10  Abu 
203;  Corbltt  v.  Corbltt,  1  Jones,  Eq.  11^  Soudderv. 
Van  Aradale,  18  N.  J.  Bq.  100;  Houghton  v.  Kendall, 
1  Allen,  K:  Sweat  v.  Du  lion,  109  Mbh.  680;  De  Beau- 
TOir  V.  De  Beanvolr,  B  B.  L.  Ctes.  S24;  Re  Roolee,  1 
Biew  *  &  SS^  (Sark  v.  Cordis,  4  Allen,  4S1  Bee  I 
18L.B.A. 


note  to  Johnson  v.  Supreme  Lodge  K.  of  H.  8  L.  H. 
A.  732,  68  Ark.  286. 

A  recent  authority  on  the  subject  thus  states  t  be- 
law:  The  fact  that  a  grantee  is  not  described  by- 
name will  not  affect  the  validity  ofa  deed.lf  the  des- 
ignation or  desCTiption  be  sulBcient  to  disttnguish 
tbe  person  Intended  from  the  rest  of  tbe  world.- 
Thus,  where  a  conveyance  was  made  to  Margaret 
W.  Pitcher  and  ber  children,  and  to  tbeir  belrs  and 
sntgns  forever,  It  was  declared  that  the  numtierot 
children  in  uw  could  be  aaoertained.  and  the  max- 
im would  apply,  id  ewtum  ett  quod  eertum  rtddt 
pot«it.  Tbe  court h^d  that  Bheand  her  ohlldroo  in 
em  took  as  tenants  in  common.  Hamilton  t. 
Pitcher.  S8  Uo.  334. 

A  deed  to  **F  or  her  betes"  was  hcM  good.  Ho- 
ga  n  V.  Page.  SB  U.  &  2  Wall.  S07, 17  L.  ed.  864;  Beady 
V.  Keareley,  14  Mich.  m. 

A  deed  fs  valid  wblob  In  made  to  the  heirs-at-Iaw 
of  a  person  deceased.  Boone  v.  Hoore,  14  Mo.  420; 
Bhaw  T.  Lond.  12  Hass.  417.  And  see  Thomas  v. 
HarstaOeld.  10  Pick.  854. 

But  a  deed  made  to  the  living  betrs  of  a  person, 
without  specifying  the  names  of  tbe  belra  so  called. 
Is  void,  because  it  Is  left  In  uncertainty  who  are  to 
have  the  benefit  of  the  ecmveyance.  Morris  v. 
Stephens,  46  Pa.  200;  Wloslow  v.  Winslow,  02  Ind.  8; 
HbU  v.  Leooaid,  1  Pick.  ST. 

A  deed  conveying  property  is  not  void  for  un- 
certainty U  it  can  l>e  shown  who  were  Intended, 
and  that  they  were  In  life,and  ««iahleoC  takinc 
■ttbetlmethedeedwaaexeouted.  HomT.Odom, 
Dudley  (Qa.)  186. 

In  that  case  the  conveyance  was  to  the  children, 
of  Nancy  Jones.  Devlin.  Iteeds,  ( 16L 


Digitized  by 


189  L 


Heath  v.  Hewitt, 


the  ancestor  Is  prevlousir  dead, — nemo  ett  hmrn 
vifentiB."  In  HaU  v.  Leonard,  1  Pick.  27,  a 
ennt  of  land  to  the  heirs  of  A.  B.  was  held  to 
be  vofd,  and  In  a  discaaaioa  of  the  question  the 
court  tiaid:  '*  Ko  case  has  been  fotiod  to  sap* 
port  a  grant  to  a  man's  heirs,  be  beinr  living 
at  the  time  of  the  grant,"  Bo  In  Morrit  v. 
K-^nt,  4tt  Pa.  300,  a  conveyance  by  a  grant- 
or to  "  the  heirs  of  his  son  Andrew ,''^who  was 
tiicn  Itving,  was  held  to  be  void  for  uncetlain- 
ij.  In  Bam  t.  Oepheiu,  01  I^.  283,  the 
graotoT  of  the  deed  under  consideration  was 
also  the  grantor  In  the  instrument  before  the 
court  in  Morris  v.  8tep7teng,  gvpra.  In  the 
Morris  Cem  the  deed  described  the  grantees  as 
beira  of  Andrew  Lautz,  Jr.,  and  the  considera- 
tion expressed  was  one  dollar  in  money  and 
"the  natural  lore  and  affection  which  the 

SDtor  bath  for  said  heirs;"  while  in  the  Hum 
e  the  grantpes  were  described  In  the  same 
manner,  but  the  consideration  expressed  was 
one  dollar  and  "  the  natural  love  and  affection 
be  bath  for  bis  grandchildren; "  the  dilference 
in  tbe  two  cases  being  tbat  in  the  latter  the 
word  "grand-dindien''  In  tbe  conslderaUon 
clinse  appears  in  tbe  place  of  the  word  "beirs" 
in  the  former.  In  the  first  case  the  deed  was 
beid  to  be  void  for  uncertulnty.  But  tbe  sec- 
ond was  declared  to  constitute  a  valid  grant, 
bK^iue  tbe  word  "grandchildren"  defined 
what  he  meant  by  the  use  of  tbe  word  "beirs" 
b  describing  the  grantees.  It  enabled  tbe 
court  to  ascertain  that  the  word  "  heirs"  was 
not  used  in  ita  technical  sense,  but  that  by  it 
tbe  grantor  intended  to  deitcribe  tbe  children 
of  Andrew  Lantz,  Jr.  In  JHvard  v.  Giaenhof, 
35  Hun,  247,  tbe  court  asserted  the  general 
rak  that  a  grant "  to  tbe  heirs  "  of  a  living  per- 
son is  void  for  uoeertalntv.  And  in  Vn\fre- 
tilU  V.  Seeitr,  1  Thomp.  &  C.  466,  the  court 
Rcognifta  tbe  doctrine  of  tbe  cases  dted,  but 
held  that  a  deed  to  "  £.  U.,  wife  of  A.  U.,  and 
her  heurs,  tbe  children  of  said  A.  IJ.,"  was 
▼slid,  and  operated  to  pass  title  to  the  children, 
because  it  was  manifestly  the  Intention  of  tbe 
granlor  to  confine  the  interest  conveyed  to  the 
children  of  tbe  parties  named,  notwithstanding 
the  use  of  tbe  word  "  heirs."  The  legal  and 
wen-uoderstood  meaning  of  tbe  word  "  befr" 
is,  tbe  one  upon  whom  Is  cast  an  estate  of  in- 
beritance,  upon  the  death  of  the  owner;  and  it 
follows  tbat  this  person  is  uncertain  until 
lieitfa  occurs,  for  until  that  event  it  can  never 
be  known  to  whom  the  estate  wfll  f  «ll.  Hence 
tbedoctrine<tf  Uie  cases  refened  to,  and  which. 
*>  br  as  we  have  observed,  stand  unques- 
tioned. If,  then,  the  word  "heirs"  in  this 
inMrnment  be  held  to  have  been  employed  in 
its  technical  sense,  it  would  follow  tbat  tbe 
deed  !AoQld  he  declared  void  for  uncertainty, 
Tbe  courts  of  this  State  do  not  appear  to  have 
been  called  upon  In  tbe  case  of  a  deed  to  de- 
iniDiDe  whether.  In  the  light  of  other  facts 
ippearlnc  in  tbe  deed,  and  tbe  circumstancen 
rarroanding  its  execution,  tbe  word  "heira  " 
may  not  be  construed  as  meaoing  children  of 
•ocb  Hving  person,  if  It  appears  that  such  was 
■uaifestly  the  intention  of  the  grantor.  But 
y  the  CDDstnictlon  of  wills  the  question  has 
wra  cooddered.  In  Heard  v.  Barton,  1 
^^io,  165.  the  testator,  after  making  sundry 
'"qwsls  and  devises,  and,  among  others,  to  his 
"»  J.  B.  a,  derteed  tbe  residue  of  bis  real 


estate  without  words  of  perpetuity  to  bis  Son 
J.  H.,  on  condition  tbat  he  should  pay  his 
debts;  and  added  that,  if  J.  H.  should  die 
without  issue,  at  his  decease  tbe  real  estate 
should  be  equally  divided  among  the  beirs  of 
bis  son  J.  B.  H.  It  was  held  ttiat  tbe  words 
"heirs  of  J.  B.  H.,"he  having  children  liv- 
ing at  the  time  of  making  the  will,  suQiciently 
desigDRted  these  children  as  the  execuLnrv  dev- 
isees, though  J.  B.  H.  was  himself  then  liv- 
ing, he  being  referred  to  in  tbe  will  as  a  living 
person.  JfMg$  Beardal^,  in  delivering  the 
opinion  of  tbe  court,  said;  "Where  the  will 
recognizes  the  ancestor  as  living,  and  makes  a 
devise  to  bis  heir,  eo  nomine,  this  shows  tbat 
tbe  term  was  not  used  in  the  strictest  sense,  but 
as  meaning  the  heir  apparent  -if  the  ancestor 
named."  ^ow,  Id  this  case,  Warren  Heath 
was  living  St  the  time  of  tbe  making  of  the 
deed,  which  fact  sufficiently  appears  io  the 
deed,  because  tbe  grantor  reserved  to  him  a 
life-estate  in  the  lands  sought  to  be  conveyed; 
and  be  had  children  living,  among  whom 
was  tbe  plaintiff  in  this  action.  In  Van- 
noradaU  t.  Van  DewnUr,  fil  Barb.  187,  the 
deviae  was  to  the  legal  bein  of  bis  (testator's) 
brother  A.,  deceased,  and  to  the  legal  beirs  of 
bis  sister  M.,  deceased,  and  to  the  nelra  of  his 
brotber-in  law  W.  V.  At  testator's  death,  W. 
Y.  was  still  living.  It  was  held  tbat  the  word 
"heirs,"  in  so  far  as  tt  related  to  tbe  heirs  of 
bis  brother-in-law  ■W.V.,wa8  used  as  synony- 
mous with  tbe  word  "children,"  for  the  will 
assumes  that  he  was  then  liviug;  that  the  chil- 
dren of  W.  y.  were  entitled  to  take,  and  that 
the  estate  became  vested  in  them  immediately 
upon  tbe  deati  of  the  lesutor.  These  cases 
T'-'re  cited  with  approval  in  Cudiman  v.  F' 
ton,  69  14.  Y.  140,  in  which  the  rule  is  laid 
down  that  to  the  word  "heirs"  must  be  given 
the  ordinary  l«gal  meaaiag,  nnleas  it  appears 
that  tbe  testator  used  Ae  word  In  other  tban 
the  primary  legal  sense,  In  which  event  courts 
should  give  ^ect  to  tbe  intention  of  the 
testator.  If  it  be  said  that  both  in  England 
and  In  this  country  tbe  courts  hare  more  gen- 
erally supported  indefinite  forms  of  tranraifs- 
siona  by  will  than  \)j  grant,  because  In  the 
case  of  wills  tbey  are  intended  to  go  into  ef- 
fect at  a  future  time,  and  to  provide  for  future 
and  uncertain  events,  not  only  for  iudividuals 
named,  but  also  for  described  classes  of  donees, 
to  be  ascertained  by  evidence  at  tbe  dentb  of 
tbe  testator  or  afterwards,  while  in  tbe  case  of 
tbe  present  conveyanoe  the  very  nature  of  tbe 
act  excludes  the  necesaitr  of  indeflnileness,  it 
may  be  answered  that  this  difference  Is  not  of 
moment  in  determining  whether  the  particular 
rule  of  conslniction  adopted  in  the  cases  citct! 
is  applicable  here.  The  determination  made 
was  tbst,  if  from  tbe  whole  will  it  was  mani- 
fest that  in  uslns-  tbe  word  "heirs"  the  testator 
meant  "children"  the  court  should  su  construe 
it,  and  thus  give  effect  to  the  Intention  of  tiie 
testator.  But  the  Statute  also  requires  the' 
court  to  give  effect  to  the  intent  of  the  grantor 
in  making  the  conveyance  before  us,  if  it  mav 
be  done  consistently  with  tbe  rules  of  law.  It 
provides  that,  "in  the  construction  of  every 
instrument  creating  or  conveying  or  authoriz- 
ing tbe  creation  or  convevance  of  any  estate 
or  interest  in  lands,  H  stiall  be  tbe  duly  of 
courts  of  Justice  to  carry  into  effect  the  in^ 
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teat  of  the  pBttlei,  so  f«T  as  meh  intent  can  be 
collected  from  the  whole  lostrumeot,  and  ia 
'Conaiatent  with  the  rules  of  law."  IRer.  Stat. 
BdmoDd's  ed.  p.  699,  g  3.  As  the  Intent  of 
the  parties  is  to  govern  in  grants  as  well  as 
wills,  there  seems  to  be  no  msU  on  which  to 
fouod  a  distinction  between  them  aa  to  the  in- 
ter{n«talion  to  be  given  to  the  word  "heirs,"  if 
in  the  one  case  aa  in  the  other  it  appears  that 
it  was  not  the  intention  of  the  grantor  or  testa- 
tor to  use  it  in  its  ordinary  legal  sense.  We 
are  then  to  ascertain  whether  the  grnntor  in- 
tended by  the  words  "the  heirs  of  Warren 
Heath"  to  designate  and  describe  the  children 
of  Warreo  Heath  as  his  grantees.  It  has  been 
determined  in  many  cases  Uiat  the  word  "bein," 
notwithstanding  ila  primary  and  well-under* 
stood  meaning,  is  susceptible  of  more  than  one 
interpretation.  Beard-v.  Horton,  Vann<n-»daU 
T.  Van  Deeenter,  Cuahman  t.  Horim,  tu^ra. 
And  in  determining  whidi  must  be  here  given 
we  may  look  at  theminoundiQg  circumstances 
existing  when  the  contract  was  entered  into, 
tbe  situation  of  tbe  parties,  and  the  subject 
matter  of  the  instrument.  French  t.  Oarftart, 
1  N.  Y.  96:  CoUman  Beaeh,  97  N.  T. 
A53.  At  the  date  of  tbe  iostruroent  Warren 
Heath  bad  eight  children,  who  were  also  the 
^rand-children  of  Benjamin  Heath,. tbe  gram 
tor.  Wanen  Heath  was  not  only  living,  bat 
the  deed  distinctly  recognizes  that  fact,  lo  that: 
fir»t,  it  lecites  that  the  "conveyance  is  made 
subject  to  a  certain  judgment  rendered  in  fa- 
vor of  Jonaa  Rude  of  $360,  the  amount  of  which 


judgment  tbe  nid  Wamm  berebjr  agreen  to 
pay;"  and,  teeonit  the  instnimeot  undutakes  to 
reserve  "tbe  whme  use  and  absolute  control 
tbe  said  premtsei  ...  to  my  son  Warrea 
during  his  life." 

These  facta  bring  the  question  before  us 
within  the  rule  laid  down  ui  Heard  v.  HorUm 
and  other  cases  cited  tupra,  that  when  a  will 
recognizes  the  ancestor  as  living,  and  makea  a 
devise  to  bis  beir  in  that  name,  it  sliow*  that 
the  term  was  used  as  me<)niDg  the  hfir  appar- 
ent of  the  ancestor  named;  or,  as  stated  in  the 
Vannortdall  Gate,  that  tbe  word  "heirs"  was 
used  assynonymouswith  tbe  word  "children.'* 
That  be  intended  to  describe  the  children  of 
bis  SCO  Warren  as  his grantees  is  further  sup- 
ported by  the  fact  that  the  grant  is  by  its  teruu 
immediate,  tbe  grantor  undertaking  to  reserve 
a  life  estate  in  toe  premises  to  hiinself  and  to 
others  for  tbelr  lives.  Tbe  conveyance  was 
not  to  Warren  Heath  for  life,  and,  arter  bla 
death,  to  his  heirs,  but  It  constituted  a  present 
grant  to  persons  whom  the  grantor  designated 
as  tbe  heirs  of  Warren  Heath,  with  an  at- 
tempted reservation  for  tbe  beneflt  of  Warren, 
and  tbe  only  persons  anaweriog  that  descriolion 
in  any  sense  in  which  the  word  is  employed, 
whether  technically  or  popularly,  woula  be  the 
children  of  Warren. 

77is  order  should  ie  <tftrvud,  and  judgment 
absolute  tendered  agalnit  the  appellant,  with 
costs. 

All  concur,  except  BzmAlw  and  BmldhU 
JJ.,  not  sitUog. 


TEXAS  8UPBEHB  COURT. 


Joseph  NALLE,  Afi^., 

V. 

M.  PAGOL 

(....Tex.—.) 

VlMMde  of  Blot  OB  vAleih  half  of  a  parly- 
wall  la  etawillng  is  a  use  of  tbe  wall  hj  tbe 
owner  wlthtn  the  meaning'  of  bla  oontraot  to  per 
half  Its  rahie  when  be  used  the  wall 

Ofar  M,1MU 

APPEAti  bj  defendant  from  a  judgment  of 
the  District  Court  of  Travis  Cminty  In 
favor  of  plaintiff  in  an  action  brought  to  xe- 
■cover  defendant's  proportion  of  ooatof  a 
party- wall.  AMrmei. 

The  facts  sufficiently  aj^iear  la  the  otnnmls- 
aioner's  opinion.  * 

Mestn.  Waltoa,  Hill  *  Walton,  for 
pellant: 

The  petition  does  not  all^  a  breach  of  the 
contract,  which  it  seta  out  as  the  foundatton  of 
the  suit;  there  being  no  ^legation  of  an  ex- 
'press  or  implied  contract  on  tbe  part  of  Malle 
to  use  the  wall,  his  act  in  parting  with  It  was 
not  a  breach  of  the  contract  eet  up,  and  tbe 
•court  erred  in  not  •tistaining  bla  exceptloDs  to 
thepetitloii. 


NOTX.— See  naU  to  Harbor  v.  Vvana  cHow)  lOL. 
KA.4I.  A]sorowlerv.8aks(D.a)7LwB.A.6tt, 
and  Nalle  V.  I-^Vgl  4Tex.>  1 L.  K  A.  K 
18L.B.A. 


As  to  coDsUnictioD  of  the  contract,  tee  opiiH 
ioD  on  former  appeal. 

Bamilton  v.  Ota'teoek  <Tex.)  188S. 

As  to  conditional  contracts  or  promises  upon 
contingency,  see — 

RoiOett  V.  Lane,  48  Tex.  S74;  OarUtU  v. 
Bookt,  66  Tex.  431;  OUpUant  v.  Woo^um 
Goai  A  Min.  Go.  63  Iowa,  882;  Hall  v.  Lo$ 
AngOa  Counts  (OaL)  May  18.  1887;  LoriUard 
V.  BUver,  86  N.  Y.  578,  86  Barb.  ISS;  Bay  v. 
Bodse,  IS  Or.  20;  1  Potbier,  Obi.  pp.  187 
(marg.  p.  48)201,  Evans.  noUd, 

As  to  party-wall  contiact,  aee— 

Cote  V.  Hughs*,  64  N.  T.  444, 18  Am.  Rep. 
618. 

Whether  any  implied  contract  arises  In  case 
of  party- wall  built  without  agreement,  see— 

Tiedeman,  Real  Prop.  %m,w>U 3;  8  Wait» 
Act.  &Def.  710. 

Tbe  court  not  having  found  that  defendant 
Nalle  agreed  either  expressly  or  impliedly  to 
build  or  otherwise  use  the  wall,  and  not  hav- 
ing found  that  said  Kalte  was  bound  under 
the  agreement  not  to  sell  bis  lot,  tbe  fact 
of  sale  and  consequent  inability  on  tbe  part 
of  Nalle  to  use  tbe  wall  consiitutea  no  breach  of 
the  contract  found  b7  the  court  aa  the  baali  of 
its  judgment. 

MetK-t.  Sheeka  ft  Sheoks  for  appellee. 

Marr,  J.,  filed  the  following  opinion: 
Tbe  statement  of  tbe  caae  la  taken  from  the 
brief  of  appellant:  "AppeUee  brought  this 
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Scbuwortb  for  the  ncoveiy  of  htlt  the  ru- 
ne of  a  party-wall.  He  recovered  judgment 
a^inst  both,  which  judgment,  on  appeal,  was 
reversed  by  this  court.  The  case  baring  been 
referred  to  and  decided  by  commisslGnors  of 
appeals  on  agreement  of  parties  (NaUe  v.  Paggi 
(Tex.)  1  L.  R.  A.  83),  appellee  dismissed  as  to 
Scbuwortb.  and  amended  his  petition  so  as  to 
charge  JSnlle  alone  on  alleged  contract  to  pay 
for  balf  the  party-wsll.  Trial  by  the  court 
resulted  in  juagment,  March  IS,  lw9,  against 
appelUot  for  |627.80,  half  the  value  of  the 
wall  and  interest.  The  court  filed  findings  of 
fact  and  mncluflions  of  law.  Appellant  had 
eicei'tioDS  noted,  and  gave  notice  of^  uid  per- 
fecteid  appeal." 

That  portion  of  plaintiff'apetiUoii  cballmged 
by  the  exceptions  interposed  by  appellant,  and 
overruled  in  the  court  below,  is  as  follows: 

"  That  on  or  about  Ibe  said  4tb  day  of  Au- 
gust, 1875,  the  defendant  and  the  petitioner 
made  and  entered  Into  a  parol  contract  by 
wbicb  it  was  agreed  tbat  petitioner  might  build 
a  wall,  to  be  a  partition  wall,  on  tbe  line  be- 
tween tbeir  two  Uacta  of  land  so  owned  by 
tbem  as  aforesaid;  that  in  so  doing  be  might 
extend  tbe  foundation  tbereof  one  foot  upon 
tbe  land  of  defendnot,  and  should  extend  one 
foot  upon  the  land  of  petitioner,  so  as  to  have 
one  half  of  the  foundation  and  wall  upon  the 
land  of  defendant,  and  one  half  therectf  on 
tbe  land  of  petitioner,  and  that  as  soon  as  de- 
fendant desired  to  use  said  wall  be  would  pay 
one  half  of  the  value  tbereof  to  tbe  petitioner.^' 

Tbe  objection  to  tbe  neiition,  aa  made  by  the 
defendant,  is  tbat  Nalle  was  only  to  become 
hahie  in  the  event  that  "  be  desired  to  use  said 
wall;"  and  the  petition  falls  to  show  tbe  bap- 
peolog  of  thia  contiDgency.  The  petition, 
however,  further  allctges  elsewhere  "that  after- 
wardK,  to  wit,  in  October.  1848.  the  defendant 
sold  and  conveyed  hie  part  of  the  lot  to  one 
George  Hchnworth,  who  has  improved  tbe 
aanw,  and  wbo  began  to  use  said  partition  watt 
•t  that  lime,  has  been  ever  since,  and  silll  is. 
Qsing  the  same  as  the  vradee  of  defendant,  and 
titereby  rendered  it  out  of  bis  ^defendant's) 
power  to  use  said  wall  lifniself,  thotii^h  be  and 
hi«xaid  vendee  derived  the  full  benefit  thereof." 

There  is  no  need  of  considering  tbe  several 
asaigDmeotsof  error  separately,  or  the  action 
of  the  court  npoo  the  demurrers  apart  from 
the  oonclnsions  of  law.  There  Is  but  one 
<|neBtloD  presented,  and  to  be  determined,  in 
oar  estimate  of  the  record.  Do  the  facts  as  al- 
leged and  proven  show  the  liability  of  the  ap- 
pellant to  pay  for  one  half  of  tbe  cost  or  value 
of  (be  partition  wall  erected  by  tbe  appellee  ? 
Tbe  findings  of  the  conit  are  as  follows:  "(ij 
In  I6t5,  pu'otiff  and  defendant,  Nalle,  owned 
adjoining  lots  on  Pecan  Street,  in  tbe  City  of 
Austin,  and  fn  that  year  plaintiff  bnllt  a  parti- 
tion wall  upon  the  division  line  between  said 
lots,  as  allied  in  his  petition,  one  half  on  bis, 
and  tbe  other  half  on  Nalk'a  lot,  which  wall 
was  and  is  worth  |1,000.  (9)  The  wall  was 
placed  over  on  Nalle*s  lot  by  plaintiff  on  an 
nnderstanding  or  agreement  bad  between  tbem 
tbat  when  Nalle  used  tbe  wall  he  would  do 
what  was  right  about  It  In  the  way  of  com- 
pensating pluntift;  be  (Nalle)  then  expecting 
to  bond  a  honse  on  Us  lot.  This  UDderstand- 
ULR.A. 


log  was  bad  before  tbe  fonndatlon  wasfinished. 
m  In  October,  1884.  Nalle  aold  bis  lot  to  one 
Scbuwortb,  who  knew  the  wall  was  over  on 
his  lot,  and,  while  he  was  still  oiriiig  Nalte 
$1,000  on  the  lot,  Paggi  made  known  to  him 
his  claim  for  building  half  of  the  wall,  and  be 
refused  to  pay  for  it,  and  Nalle  has  also  refused 
to  pay  for  it.  In  1884,  after  bis  purohase, 
Scbuwortb  built  a  house  upon  the  lot.  using 
about  thirty  feet  of  ttie  parrition  wall  as  one 
side  of  his  bouse.  Conelutdons  of  law:  On 
appeal  from  a  former  judgment  in  this  case, 
it  was  held,  on  tbe  same  stale  of  facts  as  above 
fotmd.  tbat  Scbuwortb  was  not  liable,  and 

{)IaintifI  bad  dismissed  as  to  him.  As  to  tbe 
iahility  of  defendant,  Nalle,  this  court  holds, 
upon  the  facts,  that  as  the  plaintiff  erected  the 
partition  wall  upon  the  undersiMudlng  that 
Nalle  would  do  what  was  right  abont  it  when 
he  used  it,  and  as  Nalle,  after  tbe  completion 
of  the  wall,  sold  the  lot,  and  put  it  oui  of  his 
power  to  use  It,  and  In  the  power  of  an- 
other to  fiet  the  benefit  of  said  wall  without 
paying  plaintiff  fnr  It,  therefore  Nalle  is  bound 
to  pay  plaintiff  one  half  of  its  value,  or  the 
inm  of  9600,  and,  as  bis  liability  rose  when  he 
sold  the  lot  in  IG^,  this  sum  should  draw  In- 
terest at  dght  per  cent  from  January  1,  ImSS." 

Appeltant  contends  tbat,  upon  the  facts 
found  by  the  court  below,  it  should  have  ren- 
dered judgment  In  his  favor,  because,  he  says, 
aa  It  was  optional  with  him  to  use  tbe  wall, 
and  as  he  never  butlded  on  tbe  lot,  wst  used 
the  wall  as  coniemplated  by  the  agn'ement. 
the  contingency  In  which  he  would  become 
liable  to  make  compensation  for  one'  balf  of 
tbe  wall  has  not  yet  arisen.  To  this  we  cannot 
accede,  but,  on  the  contrary,  concur  In  tbe 
ooncluidons  of  the  district  court.  When  the 
wall  was  erected,  or  ratber  being  erected, 
Nalle  agreed  «ltfa  Paggi  to  "do  what  was 
right  about  tl  In  (he  way  of  conipeiisaUog  him" 
whenever  Ae  former  should  use  the  wut;  and 
we  think  a  use  of  the  wall  appellant  ataome 
time  was  undoubtedly  contemplated.  Here, 
then,  is  an  express  agreement  or  promiM  to 
pay,  conditional  only  upon  the  use  of  the  wall 
by  Nalle  in  any  way.  The  wall  was  erected 
with  his  consent,  ana  for  at  least  his  prospec- 
tive benefit,  and  was  placed  as  niucb  on  bis 
land  as  on  tbat  of  the  appellee.  His  liability 
did  not  necessarily,  as  we  think,  depend  upon 
the  erection  of  a  building  by  him  an  hia  own 
lot.  connected  with  the  wall,  although  tbat 
undoubtedly  would  have  been  a  use  thereof. 
His  vendee,  however,  has  made  anch  use  of  a 
part  of  tbe  wall.  By  selling  bis  lot  to  another, 
carrying  with  it  tbe  right  to  use  the  wall,  or  at 
least  depriving  himself  of  sur^b  right,  tbe  ap- 
pellant effectually  put  It  out  of  bis  power  to 
build  to  the  wall,  or  use  it  in  any  other  mode. 
By  bis  own  voluntary  act  he  thus  put  H  out  of 
his  power  to  make  any  direct  use  of  tbe  wall  aa 
ori^nally  contemplated,  and  therefore  pre- 
vented Uie  happeninfc  of  the  contingency  in 
which  he  was  to  make  compensation  even  If 
we  suppoae  tbat  the  sale  of  the  lot  was  not  a 
use  of  the  wall.  Where  a  par^  thus  readers 
impossible  the  performance  of  tbe  contract 
upon  his  own  part,  to  the  detriment  of  tbe 
other  contracting  party,  there  can  be  no  doubt 
of  his  liability  under  tbe  contract,  and  that  -.^ 
right  of  actfon  agahiat  him  immediately 
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cruei.  PMttipe  r.  Bgrndm,  78  Tex.  878; 
Duffan  v.  Andenon,  86  Md.  667,  11  Am.  Rep. 
009.  It  would  be  uncoosdonable  to  allow  ozie 
fif  tbe  parttci  to  «  contract  to  receive  tbe  bene- 
fltfl  thereof,  and  tbeD  repudiate  it  with  im- 
punity. But  we  are  further  of  tbe  opinion  that 
tbe  sale  of  tbe  lot  bj  tbe  appellant  to  Scbu- 
worth,  carrying  with  it  one  half  of  the  wall 
erected  by  the  appellee  at  his  own  expense  for 
tbe  joint  benefit  of  both  Iot«,  was  a  nee  of  tbe 
Wflif  by  Nalle,  wttbln  tbe  meaniog  of  the  con- 
tract, and  thereby  fixed  hia  liabihty.  It  mnrt 
be  supposed  that  be  was  paid  for  nis  interest 
in  the  wall,  or  took  that  into  consideration, 
when  be  conveyed  to  Schuworth.  He  bad 
agreed  to  do  "  what  was  right"  when  be  should 
use  the  wall.  Tbe  right  thing  to  do  was  to 
my  (Hie  half  of  tbe  value  thereof  to  Pagici. 
This  be  did  not  do,  though  be  baa  used  the 
wall,  and  reaped  some  of  the  benefits,  as  we 
must  pre^iuDie,  of  Its  erection.  The  wall  hav- 
ing been  built  partly  on  Kane's  land  with  bfa 
consent,  and  tliua  made  a  part  thereof,  to  bis 
benefit,  with  an  ezpectation  upon  tbe  part  of 
I'aggi  that  he  would  be  compensated  propor- 
tionally, a  promise  to  do  an  upon  tbe  part  of 
Nalle  might  be  Implied  under  the  rircnmstancaat 
were  tiiere  no  expreai  agreement  to  that  effect, 


pariirularly  as  he  not  only  got  the  benefit  of 
the  well  himself,  as  we  bave  seen,  but,  by  tbe 
sale  of  tbe  lot,  authorized  Scbuworlb  to  use 
tbe  wall,  and  tbe  latter  baa  mode  tlie  very  uso 
thereof  which  appellant  contends  was  origin- 
ally  contemplated.  Qui  faeit  per  aUumfadt 
per  m,  quoted  by  the  appellee,  might  well  be 
applied.  We  bave  carefully  examined  the 
facts,  and  read  with  Interest  the  brief  and  ur- 
fipiment  for  appellant,  but  bave  been  unable  to 
discover  any  principle  of  law  applicable  to  tbe 
case  that  would  justify  tbe  conclunon  that  his 
liability  to  make  compensation  has  never 
arisen.  We  are  of  tbe  opioion  that  upon  the 
plainest  principles  of  justice,  and  acconliui;  to 
the  antboritles,  appellant  would  be  liable  to 
tbe  appellee  to  tbe  extent  determined  by  tbe 
district  court,  either  upon  bis  express  agree- 
ment or  promise,  or,  ff  necessary  to  support 
tbe  judgment  below,  upon  sucb  promise  to 
pay  as  might  be  legally  implied  from  tbe  acts 
and  understanding  of  the  [Mrties  under  tbe  cir- 
cumstances of  the  case.  Ftrfe  Bicftardson  v. 
Tobej/,  121  Mass.  467:  ffvek  v.  FUntye,  80  111. 
'm-.  Dayv.  Caton,  119  Mam.  514. 
We  conclude  that  the  judgment  wight  to  b» 


Adopted      Supreme  Gonrt,  Hay  29,  1891. 
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BAXTER  NATIONAL  BANK 

Peter  8.  J.  TALBOT. 

(....Haas.....) 

Th«  rigrht  to  abow  thmt  the  obU«atioa 
gpon^g  o«t  «f  M  iDdoonaraaeat  of  a 
yromlMory  note  Is  not  abaolute,  but  depends 


HosB.— Aval  MrfdenM  «•  «f mNiw  fRdorMmenL 
While  It  to  tfemeniaiT  law  that  parol  evidence  la 
Ineompetent  to  vary  tbe  terms  ot  a  written  Instni. 
ment,  atill  it  Is  equally  well  settled  tbat,a8  between 
ttae  oriainal  ptu-tiea  to  oommerolal  paper,  such  proof 
to  admtaslUe  as  will  have  a  teodenor  to  establtab 
Uie  character  In  whlofa  an  mdoraer  Intended  that 
btfshould  belMund;  and  proof  of  tbis  Intention  will 
eouDtcrvall  the  prima  facie  presumptions  wtilch 
tbe  law  indulifes  witb  reference  to  the  paper.  Rll<r 
T.  Gerrlsb,  9  Cnsb.  IM;  Bylveeter  v.  Downer,  SO  Vt 
ais;  Owtngfl  V.  Baker,  H  Hd.  SB;  Nurre  v.  Chitten- 
den, ce  [nd.  US;  PlerM  v.  Irvine.  1  Uhm.  aat;  OUotm 
v.Hlkflr.lA  Vt.6S6;  Qidn  v.  Bteme,  M  Oa.  Si;  Good 
V.  HartlD.  S6  U.  8.  HI,  U  L.  ed.  SUw 

Note  taJtM  tffeel  from  detfwtv 

Like  a  deed  or  other  written  contract,  a  promls- 
aory  note  takee  effect  from  detivery,  and,  aa  tbe 
delivery  to  something  that  ooours  sobseqnently  to 
the  execution  of  ttie  instrument.  It  mmtneoee- 
snrlly  be  a  question  of  fact  when  the  delivery  was 
made.  Parol  evldeooe  to  therefon  •dmlodble  to 
showwliai  that  took  nlaoe,  as  It  cannot  appear  In 
the  terms  Of  the  note.  S  Taylor.  Bv.  0th  ed.  IDOl; 
Hh)I  v.  Gaxenove,  1  Bast,  477;  Cooper  v.  Bobinsoo, 
10  Moe?.  £  W.  6H. 

Preeiimptiona  are  seldom,  if  ever,  conclusive,  at 
least  when  applied  to  commerola)  paper,  except  in 
favor  of  Bubeequent  tmna  fide  holders  for  value, 
before  maturity  and  wltbont  taottee.  As  between 
13  h.  R.  A. 


upon  a  ooUateral  oral  airreeneot,  relates  to  the 
nature  and  validity  of  the  oontnot  and  not  to 
the  remedy,  and  to  governed  by  the  lar  iMf  con- 
troctua, 
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tlie  oriirlnal  parties  to  the  paper,  parol  evidence  is 
competent  to  ezplaln  tbe  contractual  rcluUon  and 
tbeequlUea  It  mvolves.  Smith  v.  Uori-iU. 64  Me.  48; 
Hendenhall  v.  Davto,  71  N.  C ISU;  Ross  v.  Espy,  00 
Pa.  481:  Maxwell  v.  Tan  Sent.  40  III.  liB. 

The  principle  above  cited  obtains  In  oaacs  of  blank 
indorsement  of  a  non-nerotiable  note.  Jacques  v. 
HoKnltbt. »  K.  J.  L.  M,  note 

By  statutorrmavtolaa, la  OeDrcta.all  blank  In- 
dorsementa  are  subjeot  to  explanation  by  oral  evi- 
dence as  between  tbs  Immediate  parties  to  tbe 
paper.  Code,ISt»B. 

But  there  to  a  formidable  array  of  authority  to  the 
effect  that  blank  iDdoiaenwnta  of  commercial  paper 
are  perfected  oontracts  In  writing,  and  cannot  be 
varied  or  altered  by  the  luterpoeition  of  parol 
proof.  8tack  v.  Beach,  74  Ind.  Si\i  Day  v.  Tliomp- 
Bon.  65  Ala.  m\  Cbaries  v.  Dento.  42  Wis.  fie;  Scbnell 
V.  North  Bide  P.  Mil  Co. »  HL  S81;  Barnard  v. 
Oealbi.  »  Hinn.  UB;  Barry  v.  Morse,  8  N.  H.  U8; 
Bank  of  AlUon  v.  Smttti.  IT  Bartt  461; 

Hie  priaeiple  to  that  all  previous  and  eontempn. 
raneous  necotMionaand  undertakings  are  merged 
In  tbe  wrltbw  and  Ita  lemi  import.  Tbe  under- 
taking of  an  indoner  may  be  either  limited  or 
enltu-ged  at  tbe  time  It  is  entered  into,  by  express 
terms,  at  the  pleasure  of  the  indorsers.  But  tf  no 
such  terms  are  expressed  In  the  indorsement,  tbe 
law  flxee  the  character  of  the  undertaktnK,  and  It 
cannot  be  varied  by  iwrol.  Bank  of  AlUoa  v^ 
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nude  during  the  trial  of  an  action  brought  to 
enforce  defendant's  alleged  UaUlity  as  ioaorser 
«f  certain  promissory  notes,  which  resulted  in 
a  verdict  in  faTor  of  plaintiff.  Sustained. 

The  facts  sufflcientlj  appear  in  the  opia- 
loo. 

Mmn.  Oaaton  *  WUta^,  for  respond- 

fOt: 

There  was  no  ot^Jection  to  the  erldence  by 
vhich  the  oral  agreement  was  sought  to  be 
proved  except  so  far  as  the  oral  agreement  it- 
K)f  was  claimed  to  be  inadmissible.  The  rul- 
ing was  as  to  the  materiality  of  the  tbiog 
sought  to  be  proved,  and  not  as  to  the  manner 
in  whidt  the  respondent  sought  to  wove  it 

See  Tits  Gcetarw  and  Jfarto,L.  R.  7  Frob. 
Dir.  137,  144.  149. 

The  indoraement  of  the  respondent  was 
nude  and  took  effect  and  was  to  be  per- 
formed in  the  State  of  Vermont.  The  obtigs- 
Uon,  interpretation  and  effect  of  said  contract 
sad  the  liability  of  the  respondent  under  it, 
were  therefore  to  be  determined  by  tbe  law  of 
VcrauMit. 

]^mamt  T.  Wada,  1  Met.  82;  Bank  of  lUi- 
noUi.  Brady.  3  McLeaa,  368;  ivuwr«  v.  tynch, 

3  Mass.  T7;  Trimbey  v.  Vignier,  1  Binjg.  N.  C, 
151;  Burrom  r.  Jemino,  2  Strange,  7w;  Shot 

4  Leather  Nai.  Bank  v.  Wood^BKc^  £ng. 
Rep.  118^  148  Mass.  563. 


It  is  Inconceivable  that  Qn  re8P9iidaat  in  to 

be  subjected  to  loss  and  to  be  held  liable  on  & 
different  contract  from  that  which  he  actually 
msde,  because  tbe  plaintiff  bank  has  brought 
suit  in  a  jurisdiction  where  the  law  goveroing 
blank  iodorsements  is  differeot  from  that 
where  the  present  contract  was  made. 
See  Wimanu  v.  Wade.  1  UeL  82.   See  also 


Pick.  13;  Dunn  v.  Welvh,  62  Ga.  341. 

Mr.  Melvin  O.  Adams,  for  plaintiff: 

The  ruling  of  the  court,  th&t  the  lee  fori 
must  govern  the  case;  that  as  all  tbe  evidence 
of  tbe  alleged  agreement  between  plaintiff  and 
defendant  tended  to  prove  that  the  same  was 
wal,  evidence  of  such  oral  agreement  was  In- 
admissible and  immaterial  upon  anj  of  itn  ia- 
sues,  was  correct 

As  to  the  UxfvTi,  see — 

HoadUy  v.  Sorl^em  Tran^.  Co.  116  Moss. 
304-307;  Povnerv,  Cheadrrough,  86  Ctoon.  39; 
Bain  v.  WhiUhaven  &  F.  J.  R.  Co.  ZB.. 
Cas.  1 ;  Leroux  v.  Brmn,  12  C.  B.  801. 

As  to  the  evideace  of  such  oral  agreement, 
see — 

Adamt  V.  Wilton,  a  Het.  13S,  SanOttv. 
Btiye.ld.  645;  Underwood  v,  Simondt,  Id.  875, 
277;  Wright  v.  Jforw,  9  Gray,  837. 


Whatman  and  man  natbeahown. 

thm  entile  oontraot  to  tbe  wrftiDff  as  nnderatood. 
ilcttroed  and  received,  aad  it  is  to  be  ratbered 
rnND  tbe  lansoage.  usages,  oourse  of  tMulness  and 
KlaUoB  of  tlM  patties.  Bries,  BDto,  155. 

9n,oQewbo  Indortea  eonmereial  paper  in  Uank 

pretddded  from  sbowiofr,  even  In  a  milt  by  bis 
Momm,  that  the  iBdonement  was  Mtu  reooune. 
HasoD  V.  Barton.  H  IlL  Stt:  SUnner  v.  Obundi.  88 
Iowa,n;  CbmpbeU  t.  Bobbitaa, »  Ind.  «n;  Ghariea 
r.  ueoala.fi  Wis.  S6. 

Od  tbe  otber  hand.  It  to  oompetent  to  show  acon- 
tetopocaneoos  written  affreement  as  evidence  to  tbe 
tan  il>at  tbe  lodonament  was  Intended  to  be  with* 
oat  leooaiae^  Davis  t.  Brown,  M  U.  &  M,  M  L. 
«d.flM. 

8o  an  fodoner  oannot  sfaow,  in  an  aotioii  against 
Ui  immediate  Indorsee,  tbat  Ids  Indoraement  was 
made  nierel7  for  tbe  purpose  of  trantfw.  Dobbt. 
flbcal.ftOalo.lM. 

Osmiallr  ipeaUng,  as  indomr  mar  prove,  as 
•gsinat  bis  immediate  Indorsee,  tbat  a  blanlt  in- 
dnsement  was  made  for  tbe  purpoee  of  ooUeotton. 
DowiMT  V.  Chesebrougii.  M  Conn.  Wt  MoWbirt  v. 
JleKee.SKaB.4U: 

Boom  of  the  antliovitlea  nulntalo  tAiat  parol  evt- 
dcoce  Is  inadmissible  to  oontrol  tfaeooostmotlon  of 
aa  Irragular  iadoiaement  as  against  bona  flde  pur- 
ebasen  for  value;  tbat  soob  evidence  to  onlr  admis. 
(iHe  aa  betweoa  immediate  parties  to  tbe  trans. 
aetlOD.  HoostoD  v.  Brmwr,  81  Ind.  M;  Browning 
V.  Bferritt,  «  Ind,  418;  Schneider  t.  Soblffman,  SO 
Ho.  sn. 

Id  UisBoari,  tt  to  also  bsM  to  be  admlMlble  against 
a«  iado  ■see  after  aaatiMttr*  Barnour  v.fkrrtftSl 
IIo.«8l 

Bnt  the  better  oplBlon  to  that,  in  ererr  case  where 
the  signature  on  Itie  back  to  in  an  ambiguous  poel- 
ttooi,  and  tiie  meaning  can  only  be  deflnitely  asoer- 
tHloed  by  parol  evidence,  Uwn  parol  evidence  Is 
adnisBlble  to  prove  11a  tme  cbaraoter,  even  against 
a  Mini  jisenr  fOr  value,  for  he  oen  reasonably  be 
ehaiicd  with  notice  of  thto  amfiignfty.  Greenougb 
V.  SaMOd.  9  Ohio  St,  iOe  Tbaoher  v.  Stevens,  46 
ODBB.HL  Bee  Bar  ▼■BliapaoB,«a& SHOW.  841, 

»L.aA. 


IS  Ji:hed.»0;  Ooodv.  ]butlB,HU.8.HkML.ed. 
818:  Chvazus  V.  Trevino,  73  U.  B.  S  Waa.  711^  U  L.  ed. 
813;  Frank  v.  LlUenfeld,  88  Gtatt.  »7;  DnitOB  T. 
Feters,  L.  R.  ft  Q.  B.  4m 

SseepefoM  to  tAs  getMnd  nds. 

There  are  a  few  exceptions  to  the  general  mle. 
nie  azoeptlonfl  are  principally  of  three  dasses: 

First,  it  to  always  competent  to  show  tv  parol 
evideace  fliafe  tbe  lndorsem«nt  was  made  wlthoat 
ooosideratioa.  as,  for  example,  tiiat  It  was  made 
for  tbe  aooommodatton  of  the  indorsee.  Brene- 
man  v.  FumiSB,  90  Pa.  180;  Hamburger  v.  Hlller,  48 
Hd.  825:  Morrto  v.  Rturot;  a  Obio  St  U&;  Cole  t. 
Bmlcfa, »  La.  Ann.  561;  Davto  v.  Morgan,  S4  H.  a 
BIO;  Lovejoy  v.  CiUzens  Banic,  U  Kan.  SOx  Kirk- 
bam  T.  Boston,  9!  111.  609;  HoOoon  r.  Biggs,  t  Hill, 
181;  Dennlstoo  v.  Baooo,  10  Johns.  nS;  Tester  v. 
JoUy,  1  Cromp.  H.  *  B.  TO. 

Snbsequent  ftilore  of  consideration  may  bedwwtt 
l}fyparolevldeaee,8SweIlasbyaa  original  want  ttf 
oonsldenitlon.  Smith  v.  Osrter.  HI  Wis.  fSS. 

Bo  can  partial  failure  or  want  of  cona]d«atfon  be 
proved  by  partri  evMenoe.  Cook  v.  CookrlU,  1  Stew. 
<Alaj475. 

It  can  also  be  Aown  that  tbe  oonsldenitt(m  was 
oertalo  payments  to  be  made  by  tbe  Indoisee,  tbe 
liability  upon  the  indorsemeDt  being  conditional 
upon  making  tbeee  payments.  Soammon  v.  Ad- 
ams, 11  HI.  975;  Wood  V.  Matthews,  TSHo.  497. 

Secondly,  it  may  be  shown  that  tbe  Indorsement 
was  msde  In  trust  to  the  Indorsee  for  the  purpose 
of  carrying  out  some  purpoee  of  the  Indoraer,  as 
his  sgent,  or  ss  a  trustee.  Hius,  for  example,  it 
can  be  ^own  that  tbe  iDdonement  was  made  "for 
ooljleoUon  "  only.  Lawrence  t.  Htonlngton  Bank, 
6  Coon,  sn;  Dale  v.  Gear,  88  Conn.  15, 8B  Conn.  88; 
Lewto  T.  Dunlap.7e  Ho.  178;  Bmlth  v.  ChUdresB,  27 
Ark.  828;  Rloketts  V.  Pendleton.  U  Md.  820;  Ham- 
burger  v.  Hlller,  48  Ud.  S2&;  HiU  v.  Ely,  fi  Serg.  ft 
R.  883:  Hanley  v.  Boycot,  2  El.  &  Bl.  46:  Martin  v. 
Cole,  8  Colo.  114;  Downer  v.  Chesebrougb,  88  Conn. 
80.  But  see  Chaddook  t.  Vanocee,  85  N.  J.  L.  BEl; 
Johnson  V.  Bamsey,  48  N.  J.  L.  2TR. 

But  it  to  not  possible,  on  tbe  oAer  band,  to  show 
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Horl«it  deliwed  the  opinion  of  the 
COiiR: 

The  plaintiff  seeks  to  recover  in  this  suit 
from  the  dcreudant  as  indoreer  on  five  prom- 
issory DOtes  aDd  to  reach  aod  apply  in  pay* 
meat  of  tbem  the  interest  of  the  defendant 
in  a  partuursbip  of  which  he  is  a  member. 
Tlw  notes  were  made  by  tiie  Espenuuta  Mar- 
ble Cc»npauy,  and  were  Indorsed  tn  blank 
by  it  and  the  defendant  and  two  other  par- 
tiea,  and  wera  all  made  parable  at  what  we 
assume  to  be  the  plaintiff  Bank  in  Itutland, 
Vt.  This  suit  is  avainst  the  defendant  atone. 
The  respondent  in  ais  answer  claims  that  his 
indorsement  was  made  and  took  effect  aa  a 
contract  In  the  State  of  Vermont  and  ttiat 
by  the  law  of  that  State  his  obligation  de- 
pmded,  aa  between  the  plaintiff  and  himself 
or  an5'  other  party  takia|;  the  notes  with  no- 
tice, upon  Uie  understanding  or  agreement  be- 
tween the  bank  and  himself  In  regard  to  said 
indorsemeat,  and  that  hia  lnd<»sement  was 
in  fact  made  subject  to  an  oral  agreement 
with  the  plalatifi  set  out  in  his  answer, 
which  he  has  fully  performed.  At  the  time 
the  respmdent  offered  testimony  tending  to 
prove  the  alleged  oral  agreement.  The  court 
received  it  de  bene,  and  at  the  conclusion  of 
all  the  testimony  ruled  that  the  lexjari,  and 
not  the  loei  eoniraetuM,  must  govern  the 
caae;  that  the  oral  agreement  and  the  evi- 
dence tendinis  to  prove  it  were  Inadmissible 
and  immaterml  and  could  not  be  considered 


by  tbe  jniy.  The  respondent  excepted  to 
tbls  rulfng  and  tie  question  before  us  is  as 

to  its  correctness. 

The  testimony  Introduced  by  the  plaintiff 
tended  to  show  the  following,  among  other 
facts  (n  regard  to  his  indorsement  of  the 
notes  In  suit.  In  January,  1887,  tbe  plain- 
tiff Bank  had  over-due  notes  which  it  had 
discounted  for  the  Esperanza  Marble  Com- 
pany of  New  York,  but  which  had  Its  usual 
place  of  business  In  Rutland.  Part  of  tlicse 
notes  were  indorsed  by  respondent.  The 
plaintiff  also  held  a  mortgage  on  certain 
property  in  New  York  as  collateral  to  these 
note-s,  but  fotwd  ft  inconvenient  to  attend  to 
its  collectim  and  requested  the  respondent  > 
attend  to  It  in  Its  behalf,  and  It  was  orally 
agreed  between  the  reapondent  and  the  plain- 
tiff that  the  mortgage  should  be  assigned  to 
the  reBpondent  and  that  he  should  collect  the 
sune  and  pay  over  the  proceeds  to  the  Bank. 
It  was  also  orally  agreed  that  the  notes  held 
by  ^  Bank  against  the  marble  company 
should  be  surrendered  to  it  and  new  notes 

SIven  by  (t  therefor,  which  should  be  indorsed 
y  the  respondent  and  the  other  two  parties 
whose  names  are  on  the  notes  in  'suit,  and 
that  the  notes  should  be  renewed  from  time 
to  time  as  they  fell  due,  the  renewals  being 
indorsed  bv  the  same  parties, 'until  the  total 
amotmt  collectible  on  the  mortgage  had  been 
received  and  paid  over  by  tbe  respondent  to 
the  plaintiff  Bank.    It  was  further  orally 


by  parol  evldenoe  that  so  IndorBemene,  expressed 
to  be  "for  coUecllon,"  wan  Intended  to  pan  title 
(White  V.  Miners  Nat.  Bank  of  Oeoriretown.Kiet;. 
a.«W,9a  L.ed.  Wh  Learjr  r.  Btancham.  tS  He.  m,% 
OontOD  First  Nat.  Bank  v.  lloOaDD.  i  HI.  App.  XSO; 
Armour  Bros.  hSLg.  Co.  v.  BUer  County  Baiik,  80 
Kan.  UI3:  Book  County  Nat.  Baok  v.  HoUlster,  a 
Mina.  883;  Third  Nat.  Bank  v.  aark.  S3  Hum.  20); 
as  an  escrow  upon  an  express  ooodltloD  not  yet 
performed  iChaddock  t.  TaiuiesB,  aigmi;  Boll  r. 
legcetre,  12  g.  B.  UT;  Gogterler  v.  Cutbbart,  S  Bos. 
it  P.  170;  WaUisv.  Llttell,  11  a  B.  N.  S.  aaS;  Blckotta 
V,  PendJeton,  U  Hd.  aa)}.  or  to  enable  a  transfer 
for  any  other  spodal  purpose.  Pollock  V.  Brad- 
bury. S  Moore,  p.  CSSa-,  BeU  T.  iDjcestre.  13  Q.  B. 
317;  Adams  v.  Jooes,  12  Ad.  *  BL  VS^  Dale  v.  Gear, 
as  Coon.  15;  Uemliurger  v.  Milter,  48  Hd.  326:  Soam- 
mou  V.  Adams.  11  U).  678;  Cbsddock  v.  Vanncas,  8fi 
H.  J.  L.  AO);  MendeubaU  v.  Davis.  ZS  N.  a  IfiOt 
Iredell  Couolar  Oonrs.  v.  Wasson.  M  N.  CL  80B; 
blrard  Bank  v.  Comley.  2  Miles,  W;  Patterson  v. 
Todd,  18  Pa.  438:  Pattcii  v.  Potirsoo,  67  Me.  486: 
Lynch  v.  Goldsmith,  64  Ga.  4%  Hardy  y.  White.  SO 
Oa.  466.  But  see,  ooatra,  Lee  r.  Pile,  87  IiKL  107; 
Dunn  V.  Obost,  5  Colo.  131. 

Parol  evldeace  Is  ooc  admissible  to  show  thiaXaat 
fa  a  suit  by  a  bona  flde  holder.  Lewis  r.  Dualap, 
7S  Mo.  174;  Stapler  v.  Burns.  48  Qa.  881;  Hcador  v. 
ItoUar  Sav.  Bank,  SB  Oa.  Wfi. 

Ttardly,  it  may  always  tie  shown  by  pand  evl- 
denoettaat  tbe  indiKsemMitwaspraoured  by  fraud, 
aooideot(»ml8take.  Klrkhamv.  Boston, 87 Hi. GOO; 
Lewis  V-  Duntapt  72  Mo.  178:  Hamburger  v,  MUier, 
4B  Md.aS5;HlUv.iUy,5Berv.fciL361^BraneDunp. 
FumiH,  90 US:  Tledenan,  Com.  Caper,  I  tti. 
See  note  to  Kuleokamp  V.  aroff  OUebj  1  L.B.  A. 
Mi. 

iMi  loci  eontraclM. 
A  pmmlmttT  nols  aisdv  aad  sliiwd  tn  snotbei 
8tat«.  and  paysbls  thtn,  sltbsa^  sent  by  mall  to 
the  wee  in  Hsnschosettih  U  uevtiwd  in  aud  lo 
b»  irorerncd  bj  ths  Uw  •(  the  ottasr  8Uta.  Bboe 
13  L.  R.  A. 


ft  Leather  Nat.  Bank  v.  Wood,  8  New  Bog.  Bei>.  118, 
IIZ  Mass.  Sa7. 

The  prlnolpls  is  also  well  settled  that  a  voluntAT/ 
ooQVflyance  ol  perMnal  propc«t.y.  good  by  the  law 
of  tbe  plaoe  where  It  was  mad*,  passes  title  wbwe- 
soerar  the  property  nay  be  situated,  hoyt  w, 
Thonpsoa,19  N.  Y.m, 

The  rule  Is  laid  down  in  Edgerly  v.  Buah,6I  N.  T. 
209.  by  Poller,  Ch.  J.,  as  toUowt:  "  The  law  of  tbe 
domlcil  of  the  owner  of  peiatmal  property,  aa  a 
general  rule,  determines  tbe  validity  of  every 
tmosfer  made  of  ft  by  hlm,^' 

It  may  beafilrmed,aB  a  gonenti  proposttlon,  tbat 
tbe  validity  of  a  oonfciaot  reistlve  to  Dutiable 
paper  ts,ln  all  fnatanoss.  determined  by  the  law 
wbereit  ft  madst  Armourv.  MeHivhael,SB  N.J. 
L.  «2,  M:  Cottaeol  r.  Blydenburgb,  A  N.  J.  Sq.  17; 
Woodruff  V,  UUI,  US  Mass,  UOi  McDouiald  v. 
Butberford,  80  Ala.  2B8L 

Oommerolal  paper  Is  governed  tbe  ssme  mles 
apidlaaUe  to  other  eontraela,  In  so  far  as  it  Is 
placed  within  tbe  law  prevailing  within  the  Juris- 
diction where  It  Is  uttered.  The  law  of  that  Jurie- 
dlccion  governs  the  oontxaot.  provMsd  It  is  not 
Bgatestthe  pnldlemonUsw  polieyol  the  particu- 
lar .Stale  where  it  Is  to  be  eoforoed.  See  Byltis, 
BtUs,  MSt  Story,  Oonl.  L.  fl  243. 

Where  a  written  oontraot  is  oomplete.  tbe  place 
of  Its  delivery  Is,  in  legal  oontemplation,  tbe  plaoe 
where  It  was  made.  Freese  v.  &ownclI.  8ft  N.  J. 
L.a8K;CtampbeUv.  Nlohota.  88N.J.  L. 81: Hyde  v. 
eoodaow.  8  N.  Y.  2U6;  Beoond  Nat,  Bank  v.  Sowot, 
Z  MaoArtfa.Sn. 

The  delivery  oompletes  theoontraottand  oontrols 
the  date,  aa  wc^l  as  the  mere  plaoe  of  drawlog 
Uie  instrument.  Hydev.  Ooodnow,«iH»xi;ConDOT 
V.  Doaoelt.  S5  Tex.  1674  Flodlay  v.  Ball,  12  Ohio  8U 
610. 

As  to  tbelnoompeteDc^of  parol  evidenoe  to  vary 
tbe  terras  of  a  written  eoatnwt,  see  noCss  to  Diveo 
V.  Johnson  (Ind.1 8  L,  B.  A.  81%  Balkier  v>  Devfn* 
(111 J  8  L,  B,  A.  Wi  Ferguson  r-BaffertT  (faja  L. 
B.A.88. 
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ureed  tbat  the  respondent  should  not  be  lia- 
ble OD  bla  indoreeiuents  beyond  the  amount 
vbich  be  might  recetve  on  account  of  the 
mortgage  and  fail  to  pay  over  to  the  plain- 
tiff, ana  tbaft  he  should  be  held  liable  on  his 
indonenients  only  to  secure  the  performance 
of  bis  ssreement  to  collect  and  pay  over  on 
account  of  the  mortgage.  The  agreement 
tbus  made  was  carried  out.  The  over-due 
notes  of  t  be  marble  compavy  were  surr^firTed 
to  it  ami  new  notes  inaorsed  by  tbe  ri»pond- 
ent  and  tbe  other  parties  taken  in  their  stead. 
Tbese  bave  been  renewed  from  time  to  time, 
tbe  reoewaU  being  indorsed  by  the  same 
parties,  aai  tbe  notes  in  suit  are  renewAls  of 
uid  origtain  notes.  The  notes  have  all  oeen 
nade  payable  to  the  plaintiff  Bank  in  Kut- 
land  aiid  tbe  respondent's  indorsement  upon 
all  of  tbem  was  made  and  took  effect  as  a 
cootnct  made  in  Vermont.  Tbe  mortgage 
wu  assigned  to  the  respondent  and  he  has 
paid  over  to  tbe  plaintiff  Bank  all  mcmey 
which  be  has  collected  under  it. 

At  the  trial  the  jury  found  b^  direction  of 
the  court  tliat  the  notes  tn  suit  were  made 
payable  in  tbe  State  of  Vermont,  and  that 
KBpcndent's  indoreeQient  was  made  and  took 
cSeut  as  a  contract  In  that  State. 

It  isapparent  that  if  tbe  lex  fori  is  to  govern 
<1  respoQdent  cannot  avail  himself  of  the 
vtiil  agreeiiieat  entered  into  between  the 
plainliif  aod  himself.  Adam*  v.  Wil*on,  IS 
Met  188 ;  Wii^  T.  Jtf^«.  9  Omy.  837.  We 
do  not  think,  however,  fhat  It  should  sovem. 
It  h  clear  that  in  all  that  relates  to  the  con- 
tnct  itself,  to  its  nature  and  validity  and 
intcrnretation,  the  law  of  the  place  where 
it  ii  made  governs.  &ioe  A  Leather  Nat.  Bank 
T.  ItW.  143  Mass.  M3,  8  New  Eng.  Rep. 
118;  Mmikm  v.  Pratt,  120  BCass.  874 ;  Carne- 
gie T.  ifom'MB,  3  Met.  881 ;  meholt  t.  Jfate. 
WX.  Y.  ifiO:  m^TeUv.  Cummiiigt.  81  Vt. 
213;  nnmgh  V.  DeUimre,  L.  <£  W.  R  Co. 
128  Pa.  218,  5  L,  H.  A.  508 ;  Livermol  <£ 
Globe  W.  SUam  Co.  v.  PTunix  Int.  Co.  129 
l--  S.  153.  33  L.  ed.  708:  Foimea  v.  Cunard 
&  S.  (k  168  Maw.  — ,  13  L.  R  A.  840. 
And  the  law  of  the  place  where  the  con- 
i<  made  is  without  any  express  assent 
or  apwment  of  the  parties  incorporated  into 
anil  farms  a  part  of  the  contract.  Their  con- 
tfct  ia  presuraed  to  be  made  with  reference 
to  the  law  of  the  place  where  it  is  entered 
into,  unleas  it  appears  that  it  was  entered 
into  with  reference  to  the  law  of  some  other 
•SUte  or  country.    WiuJdngton  Cent.  Nat. 

».  Bume,  128  U.  8.  207.   32  L.  ed. 
^8;  dapinT.  Dobtim,  78  N.  Y.  74. 

Acootract  valid  in  ttie  Btate  or  country 
*i>ere  it  ia  made  will  be  enforced  even  in  a 
i^te  or  country  where  it  would  be  invalid, 
provided  it  be  not  there  contrary  to  public 
PJ^'cy  or  morals.  Par/tons  v.  Tratk.  7  Gray, 
*^;ifiKt*ei»T.  T^oAand  Forepaugh  y.  Beta- 
w«,  L     W.  R  Go.  Bupra. 

Oq  the  other  hand,  it  ia  equally  clear  that 
ju  all  that  relates  to  the  procedure  for  enforc- 
■Df  tbe  contract  the  law  of  the  forum  controls. 
S^-itlMUm-KaL  Baak  v.  Wood  aad  Came- 
Ijf  T.  Mmim^,  mmra;  BmuOtif  t.  iV«rM«rn 
Amp^  <h.  lis  Haai.  804. 

Tkn  tte  fonn  In  vhlrti  and  the  parties 
IT  or  agibitt  whom  the  action  shall  be 
IS  UK  A. 


brought,  the  competency  of-  tbe  evidence 
offete^i  to  establish  the  alleged  cause  of  ac- 
tion, whether  tin  cause  of  action  is  baned 
by  tbe  Statutes  of  Limitation,  whether  a 
party  can  maintain  an  action  in  his  own 
name  or  is  obliged  to  use  that  of  another, 
whether  a  contract  Is  negotiable,  and  whether 
It  Is  to  be  sued  on  as  a  specialty  or  a  simple- 
contract,  with  many  other  similar  things, 
have  been  held  to  be  matters  affecting  me 
remedy  and  t>*fefore  to  be  governed  by  the 
lex  fori.  Pearaaft  v.  Iheight,  8  Mass.  84 ;  Orr 
V.  Amory,  11  Mass.  86;  Fowv.  Nutting,  14 
Grar  484;  lAoeh  v.  Greene,  116  Haas.  584  ; 
jyrdjee  V.  Ricf.  180  Mass.  410 ;  ffoadlej/  v. 
Northern  Transp.  Co.  116  Mass.  804;  McOUm 
V.  Burt,  5  Met.  108;  Ridiardaon  t.  New  York 
Cent.  ROo.HS  Mass.  88;  Downer  ▼.  Okeee- 
JTottgh,  86  Conn.  80 ;  Zerou*  «.  Brown^  12  C. 
B.  Wl ;  Stmeman  v.  Srle- iI.Cb.S8N.  T. 
420. 

It  is  sometimes  dlfflcalt  to  decide  whether 
tbe  question  raised  In  a  given  case  relates  to 
the  nature  and  validity  ojF  tbe  contract  or  to 
tbe  remedy  upon  it.  We  think  In  the  pres- 
ent instance  U  relates  to  the  former  and  not 
to  the  latter.  Tbe  respondent  claimed  that 
under  the  laws  of  Vermont  his  obligation 
growing  out  of  his  indorsements  was  not  an 
absolute  one,  but  depended  as  between  the 
parties  upon  the  oral  agreement  or  under- 
standing, if  any,  between  them  at  the  time 
when  he  placed  his  name  upon  the  notes. 
The  respondent  further  claimed  that  when 
be  placed  his  name  upon  the  notes  he  did  so 
under  an  oral  agreement  with  the  plaintiff 
Bank  by  tbe  terms  of  which  bis  indorsement 
was  only  to  be  regarded  as  security  for  the 
payment  by  him  to  the  Bank  of  the  money 
that  he  might  collect  m  tiie  mortgage  which 
was  assigned  to  biro.  Af^umlng,  as  we  must 
for  the  purposes  of  this  axse,  that  the  law  of 
Vermont  was  as  stated  by  the  respondent, 
the  testimony  offered  b^  him  bote  clearly 
upon  the  nature  and  validity  of  the  contract 
between  himself  and  the  Bank.  Tbe  re- 
spondeAt  could  not  show  what  the  agreement 
was  in  any  other  way  tlum  that  in  -which  he 
offered  to  show  It.  It  was  not  an  attempt  on 
his  part  to  vary  a  written  contract,  because 
under  the  laws  of  Vermont  the  indorsement 
did  not  of  itself  constitute  an  absolute  con- 
tract ;  but  in  order  to  determine  what  the 
contract  was  it  was  necessary  to  ascertain 
what  agreementa  or  undertakings  were  en- 
tered into  at  the  time  of  and  in  connection 
with  and  as  part  of  the  indorsement.  If 
there  were  none,  then  the  contract  between 
the  plaintiff  and  respondent  was  the  usual 
contract  growing  out  of  a  blank  indorsement. 
If  there  were  such  undertakings  or  agree- 
ments, then  they  entered  into  and  formed  a 
part  of  the  contract  of  Indorsement.  The 
evidence  was  rejected,  not  because  it  would 
have  been  incompetcpt  to  prove  the  fuels 
whicli  it  was  offered  to  establish  Iiad  the 
contract  been  valid  in  this  State,  but  nn  the 

ground  that  it  related  to  a  matter  affi'cting 
le  remedy.  Back  of  all  questions  of  rem- 
edy, however,  lies  the  question  of  the  con- 
tract Itself,  and  we  think  the  evidence  should 
have  been  allowed  as  bearing  upon  that  fact. 
See  WiUiame  v.  Wade,  1  Met.  82 :  Ptiirtm  v. 
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Lt/neh,  3  SUm.  77;  7Wini«ir  v.  VigrUer.  X 
Bing-  N.  C,  151 ;  Burrowt  v.  Jemtao,  2 
Strange,  788 ;  Shoe  dk  Leather  Mt.  Bank  v. 
Wood,  supra;  WaiUm  y.  CampbeU,  38  N.  Y. 
153 ;  Dunn  T.  WeM,  62  Oa.  241 ;  fbrepavfih 
V.  Delaware,  L.  <fc  W.  B.  Co.  tupra. 

The  pUintlfF  objects  that  there  was  no  Is- 
sue framed  upon  the  laws  of  Vennont.  But 
the  ruling  of  the  court  rendered  such  an 
issue  immaterial ;  besides  an  issue  could  at 
any  time  have  been  framed  in  the  discretion 
of  the  court  if  satisfied  that  justice  required 
tliat  it  should  be  done  or  the  court  could 
hear  and  pass  upon  the  question  itself.  At- 
lanta Mim  T.  Matm,  120  Mass.  844. 


BANK  OF  NORTH  AUEBICA,  Afpt., 
Fraderick  H.  RINDGE. 

I  HaSB.....) 

An  action  to  •nXbroe  the  Uitbliity  of  » 
•tockholder  under  the  laws  of  —otbr 
StatOi  In  which  the  oorporatkm  was  organised 


SoTt.—Bfeet  ^  lUOtitoni  maetmeiUi 

TbellflbnUyof  Btochbolden  in  a  oorporatloo  of 
a  toreign  State,  or  of  ooe  of  the  United  SUtee, 
must  be  determined  by  the  lam  of  Uut  State. 
Hutchins  V.  Hew  Bmrland  Goal  Wn.  Oo.  4  Allen, 
300;  Jones  v.  SMon,  SOraj.nS:  PeiM«oot  *  K.  R. 
Cn.  V.  DsrUett.  U  Gnr,  944;  BhiokstoDe  Hfff.  Oo. 
V.  BlROkstone,  IS  Gray,  488. 

Tbmt  the  stBtutes  of  a  State  do  not  operate  with 
eztraterrlteoial  force  wHI  be  conceded.  How  far 
tber  should  be  enforoed.  beyond  the  limits  of  the 
State  whicb  has  enacted  them  must  depend  on 
■everal  coaslderatlons,  as  whether  any  wrong:  or 
injury  will  be  done  to  the  oitisens  of  the  State  In 
which  tbey  are  sought  to  be  mforced.  whether  it* 
own  flaws  will  be  contravened  or  .Impaired,  and 
whether  Its  courts  are  capable  of  doing  complete 
Justice  to  those  liable  to  t>e  affected  by  tbeir  de- 
crees. New  Haven  Uoree  Shoe  Nail  Co.  v.  Linden 
Sprtng  Co.  S  New  Bnir.  Rep.  6S0, 143  Haaa.  W. 

Altbougb  in  Anltmaa's  Appeal,  W  Pa.  SOS.  the 
courts  of  Pennaylvanla  appuently  took  full  Juris- 
diction overan  Ohiooorporation  and  its itookbold- 
ers,  to  enforoe  the  liability  of  the  stockboldeis 
under  the  Statutes  of  Ohio,  yet  Che  Maasacbuaetta 
courta  have  uniformly  declined  auoh  an  exercise  of 
Jurisdictional  power.  See  Brickaoo  v.Neemith,lG 
Gray.  221;  Halaey  v.  McLean.  U  Allen.  438;  Smith  v. 
Mutual  L.  Ilia.  Co.  of  New  York,  14  Allen,  888;  New 
Haven  Hone  Shoe  Nail  Co.  v.  Linden  Spring  Oo. 
mpra;  Poet  v.  Toledo,  C.  A  St.  L,  B.  OOk  4  New  Eng. 
Rep.  Sn.lU  Mass.  841. 

A  general  statute  Imposing  liability  for  wMpo- 
rate  debts  upon  atookboMers  is  not  considered  as 
impoaiog  a  penalty,  but  as  reoognlxing  an  obliga- 
tion arleinir  upon  contract.  Norrls  v.  Wrenschaii. 
34  Md.  4112;  Brlckson  v.  Nesmlth.  48  N.  H.  371;  Com- 
ing T.  McCullougfa,  1  N.  T.  «;  Coleman  v.  WhiUi, 
U  Wis.niL 

When  a  statute  confen  a  right  and  Impoeee  a  lia- 
bility, without  providing  a  distinct  remedy  the 
oommoo  law  luppllea  an  adeqtute  remedy  by  giv- 
ing to  a  partjr  an  aroroprlate  aotloa.  But  It  Is 
equally  well  settled  tint  wbeo  a  ■tatuta  confers  a 
right  and  {H'esoribeB  a  remedy,  that  remedy  and 
that  only  can  be  pursued.  Knowlton  v.  Aokley,  B 
Oush.  K:  Pollard  v.  BaUfy,  87  U.  A  SO  WaU.  Etff,  Zt 
L.ed.  378;  Jeasup  r.  Oamegle.  SO  N.  T.  44L 

18  L.  R.  A. 


and  Judgment  has  been  rendered  against  K  but 
no  proceedings  taken  against  him,  cannoc  bu 
maintained  in  a  State  wt  oi-e  the  corporation  has 
no  place  of  buslnen  when  the  partJee.  although 
botlt  nonresidenta,  do  not  reside  In  the  sameState, 
and  neltber  of  tbem  lesMes  in  the  State  Where 
the  owponthm  was  organtsed. 

aunesr.lMU 

APPEAL  by  platnliff  (toma  jodgmpotof  the 
Boperior  Court  for  SufTolfc  C^tiDty  In  fa- 
vor of  defendant  In  an  action  brought  to  en- 
force defendant's  alleged  llabiHty  as  a  s'ock- 
faolder  of  the  Haddam  State  Bans,  for  unpaid 
and  uncollectible  debts  of  tin  Bank.  4f' 
firmed. 

The  farts  are  stated  in  the  opinloo. 

Mr.  Henry  8.  Dewey,  for  plaintiff: 

By  the  almost  unanimous  decisions  of  the 
courts  of  the  several  States,  aad  of  the  federal 
courts,  this  action  may  be  maintained. 

Cook,  Stock  A  Stockholders,  2d  ed.  §  S£8, 
and  cases  cited,  especially  Ftai^  T.  Obnn,  lOH 
U.  S.  871,  27  L.  ed.  06A:  OupksndaU  r.  mtea, 
10  Fed.  Rep.  842;  Andrew  t.  At^^n,  88  Fed. 
Bep.  777:  Zomy  v.  Inman.  46  N.  T. 
Omting  T.  MeCuttough,  I  N.  Y.  *7:  Pnne  t. 


When  the  Hablllty  contended  for  la  In  the  nature 
of  a  penalty  Impoaed  by  tbe  statute  of  one  State.  It 
cannot  be  enforoed  In  another.  Halsey  r.  HoLoua, 
12  Allen.  4S8;  Bird  t.  Hayden.  1  Robt.  808;  Oerriok- 
son  V.  Smith,  27  N.  J.  L.  165;  Plymouth  First  Nat. 
Bank  v.  Price.  88  Md.  48T;  Oatov.  Eastman,  7  Met. 
14;  State  V.  John,  fi  Ohio.  217;  Cable  v.  MoOnna,  88 
Ho.  871;  Lawler  t.  Burt,  7  Ohio  St.  8Ui  Dane  v. 
Dane  Mfg.  Oo.  14  Grajr,  4W;  Merohaaa  Bank  v. 
Bltas,lBobt88L 

On«  State  fon  not  eitforce  flks  peiuA  lam  ef  a»> 
oUier. 

Mr.  Cook,  in  his  late  work  on  Stock  and  Stook- 
bolden,  at  1 218.  says;  "It  ia  settled  biw  that  one  State 
will  not  enforce  the  penal  legislation  of  anotbn- 
State.  Btory.Conf.L.H«aO-en:  Wharton,Ooof.L. 
1 868  et  acq.;  Borer,  Interstate  Iaws,  148. 14k 

"Penal  laws  are  strictly  local,  and  cannot  have 
any  operation  beyond  the  Jurisdiction  of  the  coun- 
try where  they  were  enacted."  SoovlUe  Oan- 
fleld,  14  Johoa.  388. 

Consequently,  it  Is  a  general  rale  that  tin  courts 
of  one  State  will  enforoe  a  statutory  liability 
of  stockholders  crested  in  another  State,  only 
when  that  liability  Is  held  to  have  arisen  from  oon- 
tract.  If  it  is  penal.  It  can  never  be  enforoed  out 
of  the  State  by  which  it  Is  created.  Lowry  r.  In- 
man.  4S  N.  T.  118:  Fatteson  Baker.  M  How.  Pr. 
ISO;  Union  Iron  Co.  v.  Pierce,  4  BIss.  Vf;  Howell  v. 
Manglesdorf ,  23  Kan.  184. 

When  the  Statute  of  UmitatltHis  is  relied  upon  as 
a  defense,  it  becomes  materhU  to  aettls  whether  the 
IhtbiUtr  Is  of  a  penal  ntureoc  whether  It  arkes 
tx  eontmdv.  In  the  former  ease  the  statute  is 
generally  shorter.  A  statutory  liability  when  it  Is 
a  liability  in  contract  and  not  a  penalty  may,  un- 
der the  proper  limitations,  be  enforoed  In  an  ac- 
tion In  the  federal  courts.  Flash  V.  Coon*  108  CT.  A 
sn.  n  L.  ed.  M8. 

And.  in  general,  a  creditor  of  a  corporation  whose 
sbareholdera  are  by  statute  made  persoiully  liable 
for  Itt  debts,  may  maintain  a  suit  to  enfocos  this 
HabOltr  wbeiever  he  can  obtain  JorMlotloa  over 
thr  nrrnmsrr  psrtlm  ne  right  to  bring  suoh  an 
action,  provided  It  does  not  seek  to  enforce  a  pen- 
alty, wUl  not.  It  is  beliered.  be  denied  in  any  State 
to  the  Inhabitants  of  any  other  State,  If  there  Is  Ju- 
Tlsdiatfc>n<Htthe  proper  parttos  defWdant.  Aolt- 
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."ttwart,  9i  CoQD.  M6;  Grand  Rapidt  8av. 
BuMi  V.  iVftrren,  69  Micb.  657;  Bodgton  t. 
Omwt,  8  Mo.  App.  831;  Wood*  T.  Wiekt,  7 
La.  40:  Avtman'*  App.  VI  F«.  60S:  Tinker 
T.  Van  D»ke,  1  FHpp.  682. 

Id  proper  cbms,  tbe  courts  of  4his  Common- 
vctitb  are  open  to  parties  fn  controversies 
iririDK  out  of  the  statutory  llabllitjr  of  stock- 
hokiers  in  foreign  corporationn, 

Fmt  T.  ToleSo.  C.  A  St.  L.  B.  Co.  4  New 
£wr.  Rep.  331.  144  Haas.  841. 

Mmn.  HatcUu  4k  Wheeler*  for  de- 
feedaDt: 

No  iwoceedhir  at  law  or  In  equt^  «ni  lie  to 
raforce  the  iodividoal  liability  for  corporate 
debu  imposed  upon  officers  and  stockholders 
bjr  tbe  laws  of  another  State  in  which  the  cor- 
poration is  established. 

Smith  T.  Mut.  L.  ln$.  Off.  of  Neto  Tork,  14 
AUeo.  886,  843;  Briekmm  t.  Nemith,  15  Gtdv, 
m,  4  Alien,  388;  Baltey  t.  MeLean,  13  Allen, 
488;  JKrw  Batten  Bone  Nail  Oo.  v.  Linden 
Sprint  Co.  3  New  Eng.  Rep.  680,  143  Msss. 
S4»;  V.  Tbledo.  G.  A  St.  L.  S.  Oo.  4  New 
£02.  Rep.  331,  144  Mass.  341. 

Id  the  enforcement  of  tbe  KsQaas  Uw  there 
will  arise  the  question  of  tbe  priorities  of  the 
claims  of  diflereot  creditors  of  the  corporation. 


In  some  States  the  creditor  first  bringing  salt 
has  priority. 

Jnoatla  v.  CWs,  47  Me.  680;  ThOue  r.  Smiley, 
no  III.  816. 

In  Missouri  the  creditors  rank  in  the  order  Id 
which  tb^  have  reqweUTcly  obtained  judg^ 
ment. 

State  Sav.  Atto.  t.  Kelbigg,  68  Mo.  640. 

And  it  is  generally  held  that  a  bill  in  equity 
will  lie  on  behalf  of  all  tbe  creditors  agslnst  the 
corporation  and  all  the  stockholders  to  secure  a 
ratable  division  of  tbe  amounts  due  from  tbe 
different  stockholders  among  the  creditors,  and 
that  in  snch  a  salt  the  creditors  will  be  enjoined 
from  prosecuting  independent  suits,  and  no  pri- 
ority among  tbe  creditors  will  be  recognized. 

Chieago  v.  Ball,  m  III.  843;  mimet  v.  IMyr- 
rit,  103  in.  860;  Pfohl  v.  Simpson.  74  N.  Y. 
187;  Wri^tY.  McOormaek,  170hio8t.  80.  See 
Thompson,  Lbhility  of  Stockholders,  ^  420- 
426;  2  Morawetz,  IMt.  Corp.  2d  ed.  g  »)7. 

If  Buch  a  suit  were  pending  in  Kansas,  and 
this  defendant  bad  been  served  with  process 
therein,  how  could  he  protect  bimoelf  from 
paying  more  than  the  statute  liatdtityT  No 
injunction  t>y  the  court  in  Kansas  could  affect 
the  plaintiff,  a  resident  of  New  York. 

doU  T,  PttrtTidge,  7  Met.  570. 


nMD^  App.  SB  Rl  BOB;  Beckett's  Barbor  Bank  r. 
Btakca  Rich.  Eq.  22S:  Woods  v.  Wicks.  7  Lea,  40; 
nmoath  Pint  Nat.  Bank  v.  Price.  38  Hd.  487;  Ex 
into  Tu  Btper,  SO  Wend.  814;  HcDonoogli  v. 
Plwlpe,  IS  How.  Pr.  871^  lowrj  v.  loman,  supra; 
Bmk  or  Viiyliila  v.  Adanw,  1  Pars.  Bel.  Bq.  Gas. 
tBL  See  alAu  Palae  t.  Stewart,  33  Conn,  618;  Bond 
T.  AppletOQ,  S  Mass.  472;  Healy  v.  Hoot.  11  Pick. 
2ft  Gate  V.  Sastman,  7  Met.  U;  Erickson  t.  Neamtth. 
IS  Gnjr.  SSI.  4  Alleo.  288. 40  N.  H.  371;  HutchliH  v. 
Xew  Bnvland  Coal  Hib.  Co.  4  AHen.  580;  Halse;  v. 
McLean.  ]2  Alteo.  488;  Smith  r.  Mutual  L.  Ins.  Co. 
or  New  York,  14  AU«ii,  888;  Bateniaa  t.  Service.  L. 
B.«App.C^8aB. 

When  tbe  wit  is  maintainable,  the  oonstruotlon 
ptKednpoB  the  atatole  <a  the  Stats  In  wbiob  the 
ourporation  exiMs,  br  tbe  courts  of  tiiat  State,  ia, 
u  B  ceaecal  rule,  ountroUlD^,  and  will  be  followed 
by  tbe  courts  of  tho  State  wliere  the  suit  to  en- 
loroe  b  brougbt.  Jessup  v.  Carnesie,  80  N.  Y.  441; 
ChaMiv.Curli8,lISC.S.4S2,38L.ed.I03&  Seealao 
HoDt  v.  Hunt,  n  N.  T.  286:  FHlrfleld  r.  Gallatin 
Cvants.  100  U.  S.  47. 25  L.  ed.  5*4:  Elmendorf  v.  Tay- 
lor. 3  r.  &  10  Wheat.  ISS.  ISO,  S  L.  ed.  290, 292;  Shel- 
br  V.  Gar.  24  U.  S.  11  Wheat.  887, 6  L.  ed.  400;  Soutb 
OtUwa  V.  Perkins,  S4  TT.  8.  MO,  287. 24  L.  ed.  154, 197; 
Prtk  Chiexgok  N.  W.  B.  Oo.  M  U.  S.  164,  S4 1..  ed. 
K:  LeBTenvorth  (bounty  Comrs.  v.  Barnes,  04  TJ.  8. 
m  H  L.  nl.88;  Adams  T.  NnsbrUle,  88  U.  8. 10, 24  L. 
ed.a«:  mmwood  v.  Marcy.  921T.  8. 28B,  28  L.  ed.  710 

Tbe  ex1«nt  of  that  UabfUir  and  tbe  mode  In 
vbick  tt  (ball  be  eofloroed,  and  tbe  poalUon  In 
vbidi  the  Btookholders  are  placed,  must  be  deter* 
■Incd  l)j  the  UwB  of  tbe  State  creating  tbe  oorpo- 
ntkm,  and  by  a  tribunal  that  can  control  tbe  con- 
coct and  action  of  tbe  corporation.  New  Haven 
Hone  »ot  Nail  Oo.  r.  lindeo  Spring  Oo.  3  Kew 
>BV.  Bep.  8BIIL  IMlfaia  lA 

When  lUxtuteigfWt  penal. 

A  statote  ia  not  penal  wblcb  provMea  that  all 
""ciboMeriabaU  be  Uabt*  to  an  amount  equal  to 
that  <<  their  ■took  untU  tbe  whole  of  the  capital 
rtock  Bzed  and  ttmlted  br  the  company  aball  hare 
Bsve  been  piud  In,  and  a  oattiflcate  thereof  sbaD 
ULRA. 


bavebeenffied.  Cuykendatl  r.  tfika,  10  Fed. Hep. 

When  StoMeof  Limltatioyxt  appHet. 

Suits  at  law  or  in  equity  by  creditors  of  a  corpo- 
ration to  enforce  the  liability  of  stocktaolderG  under 
a  state  statute  are  governed  by  the  Statute  of  Llm- 
Itatlons  of  the  State,  and  a  liability,  to  t>e  enforce- 
able, most  be  fa  oompllanoe  wieb  tbe  condition 
appUoidile  to  Itimder  tbe  legislative  Acta  and  JudU 
oial  decMoos  ot  the  State  which  creafty  tbe  oorpo- 
rationandlmposestheliabtlity.  Andrevsv.Bacon, 
38  Fed.  Itep.  777:  Fourth  Nat.  Bank  of  New  York  v. 
Fraucklyn,  120  U.  8. 747. 30  L.  ed.  885. 

Where  tbe  supreme  court  of  the  State  has  con- 
strued the  statute  relating  to  corporate  llublUty, 
and  held  that  tbe  remedies  which  It  providea  are 
exclusive,  this  decision  is  controlled  in  tbe  fe  lcral 
courta,  OS  it  la  not  In  conflict  with  tbe  Constltutlnn. 
taws  or  treaties  of  tbe  Untted  States.  Fairfield  v. 
OaUatln  eonntr.  100  F.  S.  47. 20  L.  ed.  644,  and  oases 
cited;  Post  t.  Kendall  County  Supra.  105  U.  8.  flO?, 
26  L.  ed.  1£0I;  Norton  V.  Shelby  County.  118  U.  S. 
421>.  80  L.  ed.  178:  Jesaup  v.  Camegfe.  80  N.  Y.  441. 

If  tbe  rigbt  to  an  independent  personal  action 
against  tbe  stockholder  cannot  t>e  maintained  in 
tbe  State  of  tbe  domlcll  of  the  corponitlon,  it  can- 
not be  malntaiucti  In  another  Sutc.  Lowry  v. 
Inman.  46  N.  T.  128;  Merrick  v.  Vau  Saotvoord.  34 
N.  Y.  206;  Patteson  v.  Baker.  84  How,  Pr.  180; 
Thompson.  Uabllitr  at  Stockholders,  1 80,  and  oases 
ctted. 

ComUyaMappUedtotiuenfonementof  a  foreign  law. 

The  taws  of  foreign  States  do  not  operate  or  have 
force  in  another  State  tx  propria  vigort,  but  only 
tx  cimiUite.  The  courta  of  a  State  when*  the  laws 
of  a  foreign  State  are  sought  to  tie  enforced  will 
use  a  sound  diaeretlon  as  to  tbe  extent  and  mode  of 
exercising  thia  comity.  They  will  not  suffer  for- 
eien  laws  or  statutes  to  work  Injury  or  lnjii<rtlce 
upon  their  own  citizens,  nor  permit  their  tribunals 
to  be  used  for  tbe  purpose  of  aflordlng  remedies 
which  arc  denied  to  parties  In  the  Jurisdiction  of 
tbe  Slate  that  enacted  the  law,  and  wblch  tend  to 
operate  with  hardship  on  their  own  citizens  and 
subjects.  Erfcksonr.Nesniith,l!iara7,SSl. 
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C.  Allen*  J.,  doHvtred  tbe  opinloa  of  tb« 

courl: 

Tbe  plaiatifl  la  a  corporation  of  tbe  State  of 
Kew  \ork.  Tbe  defendant  Is  a  resident  of 
California,  vbo  owned  fifty  sbarea  stock  in 
the  Haddam  State  Bank,  a  corporation  of 
Kansas.  The  plaintiff  recovered  judsmeat  in 
Kansns  for  $5,348  and  costs  against  tbe  Had- 
(ium  StRte  Bank,  and  took  out  execution 
tlicreon,  but  could  find  no  property  of  the  Bank 
-n  licrcoD  to  levy,  and  so  the  execution  was  re- 
lumed unsatisfied.  No  steps  were  taken  in 
Kansas  to  charge  the  defendant  at  a  atnck- 
holder  in  tiie  Bank,  Init  he  lieing  found  in 
MtissacbuMtts,  the  plaintiff  brings  thta  action 
against  bim  here  seeking  to  charge  him  per- 
sonally for  tbe  judgment  against  tne  Bank  to 
the  amount  of  the  par  value  of  bis  shares 
therein,  namely  |5.000.  This  ia  sought  to  be 
done  ty  virtue  of  the  laws  of  Kansas,  respect- 
ing which  tbe  averment  In  the  declaration  is 
&$  totlowa.  "  And  the  plaintiff  further  says, 
that  by  the  laws  of  the  Rtate  of  Kansas  if  any 
execution  shall  have  been  Issued  against  the 
property  oi  effectaef  a  corporation,  except  a 
railway  oi  religiuus  or  charitable  corporation, 
and  there  cannot  be  found  any  property  where- 
1)0  10  levy  such  execution,  then  execution  may 
ot  issued  against  any  of  the  stockholders  to  an 
extent  equal  In  amount  to  the  amount  of 
block  by  him  or  ber  owned,  together  with  any 
ttmotini  unpaid  thereon;  or  the  plaintiff  In  tbe 
■  execution  may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  bis  judgment, 
and  such  plaintiff  may  maintain  an  action  at 
Jaw  against  any  one  or  more  of  tbe  stockhold- 
ers of  such  corporation  to  recover  a  debt  due 
^  i!.e  corporation:"  The  declaration  was  i'"!- 
murred  to,  and  we  have  to  determine  whetu  ;r 
tbe  plaintiff  states  a  case  upon  his  declaration. 

The  declaration  does  not  in  terms  det  forth 
any  statute  of  Kansas,  nor  show  to  wbat  extent 
tbe  laws  of  Kansas  above  set  forth  are  statu- 
lory,  or  rest  merely  In  judicial  decisions.  It 
is  to  be  regretted  tnat  we  are  not  at  liberty  to 
determine  tbe  case  upon  an  examination  of  the 
Statute  of  Kansas,  with  the  assistance  of  any 
construction  which  may  have  beeiLput  upon 
it  by  the  courts  of  that  State.  But  we  must 
take  tbe  cese  as  tbe  parties  present  it  to  lu. 

Tbe  question  can  hardly  be  considered  as 
nn  open  one  in  this  Commonwealth.  This 
court  has  often  declined  to  exercise  jurisdic- 
tion to  enforce  a  liability  Imposed  upon  stock- 
holders in  corporations  established  in  other 
States  under  statutes  of  those  States.  In  Pott 
V.  T<aedo.  C.  A  St.  L.  R.  Go,.  144  Mass.  841, 
S4'i,4New  Eng.  Rep.  231.  It  Is  said:  "This 
court  does  not  take  Jurisdiction  of  a  suit  to 
enforce  this  liability  of  stockholders  in  a  for- 
ei^  corporation,  not  because  it  would  be  a 
suit  to  enforce  a  penalty,  or  a  suit  opposed  to 
tbe  policy  of  our  laws,  but  because  it  is  a  suit 
against  a  foreign  corporaUon  which  involves 
the  relation  between  it  and  its  stockholders, 
and  in  which  complete  justice  only  can  be 
done  by  the  courts  of  the  jurisdiction  where 
the  corporation  was  created."  See  also  Netn 
Haven  HoTteShce  Nail  O.v.  Linden  Spring  Co, 
142  Mass.  S49,  358,  2  New  Eng.  Rep.  580,  and 
cases  cited. 

The  case  at  bar  furnishes  a  strong  illustration 
of  the  propriety  of  this  course.  If  the  plain- 
ts L.  R.  A. 


tiff,  as  a  creditor  of  the  Kaasas  co-t>iu-<ition, 
without  obtaining  any  previous  jtidgmcat  In 
Kansas  esiablishtng  tbe  defendant's  liability 
as  a  stockholder,  can  maintain  an  action  di- 
rectly and  in  the  first  instance  against  bim  in 
Massacbusetla.  for  tbe  purpose  of  charging 
him  as  a  stockholder  under  the  qoalifled 
bility  sot  forth  In  the  declaration,  then  it  woidd 
follow  that  the  plaintiff  might  also  institute  a 
similar  actk>n  against  bim  in  California  or  in 
any  number  of  other  States  where  service 
upon  bim  oould  be  obtained,  Tbe  plaintiff 
might  also  institnte  similar  actions  for  the 
same  debt  In  different  States  againt  other 
stockholders.  In  aoch  case  it  is  probable  that 
a  judgment  against  one  stockholder  without 
satisfaction  would  be  no  bar  to  actions  against 
Gibers;  but  it  is  obvious  that  *^^»  defendants 
in  such  actions  might  be  pot  t(-^>wt  tncon- 
veniencein  ttscertainlnk:.  and  Indeea  -~i1gfat  /Ind 
it  practically  impossible  to  ascertafai,  what 
steps  the  plaintiff  migbt  have  taken  against 
other  stockholders  in  other  States,  a  dis- 
honest creditor  migbt  possibly  recover  several 
times  over  against  different  stockholders  to 
different  States,  before  they  respectively  could 
ascertain  tbe  facts.  Likewise,  tbe  defendant, 
it  compelled  to  pay  noder  a  judgment  reoov- 
ered  In  one  State,  would  find  it  difficult  If  not 
impossible  to  enforce  contribution  from  other 
stockholders  residing  elsewhere.  Moreover,  if 
the  plaiotiS  migbt  maintain  such  actions 
against  the  defendantaiidagainstotber  stock- 
holders In  different  States,  until  he  should  final- 
ly recover  satisfaction,  other  creditors  of  the 
Kansas  corporatkm  mi, 'it  also  do  tbe  same.  If 
every  creditor  of  a  Kansas  corporation  which 
bri  no  property  with  which  to  respond  to  a 
ju  igment  obtained  by  such  creditor  against 
It  in  Kansas,  may  t!!crefore,  without  any  fur- 
ther proceedings  In  that  Slate  to  ch-rge  t*'" 
stockbnlders,  maintain  an  action  against  every 
Btockholdflr  in  every  Slate  of  tbe  Union  where 
service  can  be  obtained,  and  pursue  snob  ac- 
tion unMI  satisfaction  Is  obtained  from  some 
stockholder  In  some  State,  It  is  obvious  that  a 
large  amount  of  litigation  might  ensue,  under 
which  substantantial  justice  as  among  the 
stockholders  could  not  be  worked  out.  Tbe 
UabiUty  of  the  stockholder,  as  set  forth  la  the 
declaration,  is  not  a  general  liability  for  all  the 
debts  of  the  corporation.  The  execution 
against  the  stockbolder  which  can  be  issued  in 
Kansas  in  the  action  against  the  corporation, 
as  set  forth  in  the  declaration,  la  only  '*  to  an 
extent  equal  In  amount  to  the  amount  <tf  stock 
by  him  or  her  owned,  together  with  any 
amount  unpaid  ttiereon."  Probably  by  the 
true  construction  of  tbe  Statute  tbe  action  at 
law  to  charge  slockboldera,  which  is  given 
as  an  alternative  remedy,  would  be  limited 
to  a  like  amount  as  the  executJo; ;  though 
according  to  tbe  a  verment  of  tbe  declaration 
the  plaintiff  in  the  execution  may  protwad  by 
action  to  charge  tbe  stockholden  with  the 
amount  of  his  judgment,  without  any  other 
limitation  being  expressed.  The  present  plalo- 
tiff  does  not  contend  that  it  can  recover  against 
tbe  defendant  the  full  amount  of  its  judg- 
ment, but  only.tbe  par  value  of  the  defendant's 
stock  in  the  Bank.  Tbe  liability  sought  to  be 
enforced  is  a  strictly  limited  one.'  It  seems  to 
us  that  a  bona  fide,  or  at  any       a  compul- 
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tary,  ptjmeDt  to  onecreditor  would  discbarge 
a  suwkholder  to  that  extent  from  liabilitjr  to 
olbeni;  sod  a  paymeDt  of  tbe  full  par  value  of 
bis  stock  would,  according  to  tbe  view  wbicb 
bas  beeo  expressed  by  ihit  court,  be  a  full 
diadtarge  iHa^  v.  MeLtan,  12  Allen.  442), 
thougb  as  to  tMS  otber  courts  mieht  bold 
otherwise.  Fouler  r.  Bobinton,  81  lie.  18S; 
Gnm  V.  Hilt,  36  Me.  22. 

There  is  do  avenneat  Id  the  declaratioatUat 
tbe  defendant  bas  not  thus  been  discharged 
fiom  liabili^.and  perhapstbisHDotaecesea^, 
IS  it  would  be  more  property  a  matter  of  «• 
fense.  But  In  caie  of  seTerafactioiis  Id  differ- 
mt  States,  questioius  of  priority  of  the  claims 
of  creditors  might  arise,  upon  wbicb  tbe  de- 
cisiooa  of  tb«  courts  of  the  different  States 
might  not  be  uniforoi,  and  thus  tbe  defendant 
migbt  be  held  liable  more  than  once,  aud 
ereo  a  conwoliory  payment  mlfffat  not  avail 
to  inoiect  htm,  as  Is  shown  by  the  cases  cited 
by  the  defeadant.  Moreover,  tbe  defendant 
might  by  way  of  set-off  present  claims  which 
be  holds  either  against  the  corporatioo  in  Kan- 
m,  or  against  the  creditor  who  sues  bim,  and 
different  decisions  In  respect  to  his  right  of  set- 
off might  be  made  In  different  States. 

TbeSe  considerations  are  suggested  to  illus- 
tnte  the  practical  dlfHcuIty  of  enforcing  a  Ua* 
UUty  such  as  that  set  forth  In  tbe  declaration, 
ID  ouer  States  than  that  where  tbe  corporation 
i«  established,  in  such  a  way  as  to  secure  sub- 
staoUal  justice.  This  difficulty  is  far  greater 
in  cues  where  no  steps  bare  been  taken  in  the 
State'  where  the  corporation  Is  established, 
to  aKertaln  and  tletermine  lbs  amount  of 


each  stopkhold«r's  li^hUily.  .  Tkoi  (he  whple 
amount  of  debts  can  be  asceMinetU  and  the 
proper  proportion  assessed  upon  each  stook- 
holderi  or  hia  liabttUy  can  he  otberwiAe  deter- 
mined, in  a  manner  which  will  avoid  many  of 
theobjectioaB  which  otat  a^ost  the  m^nte- 
nance  of  actions  like  Uie  present.  We  remain 
satisfied  wHb  the  conclusions  heretofore  reached 
by  this  court,  that  such  an  action  under  the 
circumBiances  which  appear  here,  ought  not  to 
he  entertained  in  this  State.  Limiting  our 
decisioD  to  tbe  facts  now  twfore  us,  it  is  tbls; 
that  a  resident,  of  tbp  State  of  New  Tork  can- 
not niaioialn  in  the  courts  of  this-  State  an  ac- 
tion against  a  resident  of  tbe  State  of  Califor- 
nia, to  establish  bis  penonal  UablUty  as  a 
stockholder  of  a  corporation  organized  In  tbe 
State  of  Kansas,  ana  having  no  place  of  busl* 
nesB  in  this  State,  for  a  debt  of  that  corpora- 
tioo 4o,  the  plaintiff  under  laws  of  Kansas  such 
as  are  set  forth  in  tiie  declaration,  providing 
for  a  certain  special  and  limited  liability  on 
tbe  part  of  stockholders,  when  do  judicial  pro- 
ceecfings  have  been  taken  In  Kansas  to  asoer- 
toin  and  establish  tbe  liability  of  the  defendant 
as  such  stockbolder. 

Whether  tbe  same  reaultmight  not  be  reached 
on  tbe  ground  that  tbe  subsidiary  liabili^  of 
stockholders  such  as  is  set  forth,  to  matter  of 
remedy  only,  and  does  not  follow  the  stock- 
holder outside  the  State,  tbere  being  no  aver- 
ment of  a  different  construction  of  tbe  statute 
by  the  Kansas  courts,  we  need  not  ctauSAvt. 
Brown  v.  Eastern  Slate  Oo.  1S4  Mass.  SMK. 

Judgment  for  the  d^endani  affrmtd. 


mSSOURI  SUPREME  COURT. 


WlUIam  H.  F.  SMITH,  Appt., 
Charlea  K.  BURRUS.  Be^t,  ^ 
(....Kou  ) 

1<  Tlw  BUbUelons  proaeention  of  a  otvll 

■■tt  without  probable  cause  Is  actionable,  al- 


Koia.— flUaarat  raisi  rrttoMwg  to  moHeteitt  proseeu- 

PnbablesausewlilctawlD  Justify  a  crimlna]  so- 
cvatlon,  la  defined  to  tie  a  reasonaUe  ground  of 
nqiMoa,  supported  by  ofraomstanoes  soflkdeotly 
noottDtbeniBelvMtowaivnataoantlonanan  la 
UibeUef  tkattbe  parson  aeeoaed  Is  cnfl^oftbe 
ofBOM  wltta  whlcfa  be  Is  oimrKed.  Hunns  v.  Du- 
Pwt,  S  WaalL  a  C.  ST;  Posbay  v.  Verauson,!  Denlo, 
AT;  Bacoo  v.  TowDC  4  Cusli.  98. 

Adjudged  cases  are  found,  decided  by  the  Ameri> 
<ao  ooQrts,  which  seem  to  follow  tbe  ttigUsb  rule, 
••ddsny  tbe  right  of  aetlon  based  upon  a  dvll  ao' 
tfoB,  whleb  bas  bem  nalMously  prosecuted  with- 
ont  ths  tastanoe  of  eltbsr  aneat  or  attachment; 
t"it  recent  authortties  aanounoe  tbe  more  raaaoa> 
•Ue  tale  and  decide  that  so  eta  an  action  ta  maln- 
Waablb  HeCkrdtov.  Mo01otey.88Ind.(nB,44Am. 
Rtp.  SO:  Wblpple  r.  Puller,  11  Ochui.  688;  Ckwsou 
v.SU^  tS  Vt  aOV;  Bastlo  v.  Bank  of  Stockton, 
■  CsL  U3.  G8  A  m.  Bep.  77;  TandusM  v.  Llnderman, 
BJ<Au  UB;  Pangbun  v.  Bull,  1  Wend.  MS;  Cox 
Tiytor.  U  a  Mod.  17;  Woods  v.  Itonell,  U  Bush, 
M sttoorg  V.  smth.  U  KuL  <M;  Pame  T.  ]>on. 
WL.R.A. 


thouflli  defendant  la  not  arrested  or  Ms  lauiMl*! 
attached. 

8.  The  wolnatVT  diamlaaal  ot  a  elrll 
■nit  Is  not  as  matter  of  law  prima  fade  evidenoe 

of  malice  Id  its  institution. 

8*  The  doetrin«  of  rMWuuable  doaM 

as  to  guilt  of  tbe  alleged  cnme  has  do  appUoation 
In  an  action  for  maliolous  proeecutlon  of  a  suit 


egan,  9  IlL  App.  S8B;  Jobnson  Meyer,  SB  La.  Ann. 
aSB:  H<^v.Kaoon,SOcdo.llS:nanv.  Learning,  n 
Vt.  J.  L.  an,     Am.  Deo.  tO. 

Where  an  aotloo  baa  beeo  oommenoed  malidoiis- 
lywKliout  probable  eaDse,and  tbe  defendant  has 
been  arrested  at  tbe  Inataaea  of  the  pbUntu;  or  Us 
property  attached,  wr  be  has  beeo  injnred  Inany 
special  maanert  socb  proceedings,  altbongfa  lo  the 
nature  of  a  dril  suit,  are  suflkjlent  to  base  an  ao- 
tlon  for  malMous  proseoutloa.  Mayer  Walter, 
M  Pa.  aSB;  Stodge  v.  HoLaren.  a  Oa.  64;  Bump  r, 
Betls,1»  WeDd.tfl:  Watklns  v.Balrd,«  Mass.  BOB; 
Lawrence  v.  Hagerman,  SB  IlL  08;  Stewart  v.  Ookj, 
46  AU.  646;  Henderson  v.  Jackson,  9  Abb.  Pr.  N.  8. 
SS;  Cox  V.  Taylor.  10  a  Hon.  1?:  Savage  v.  Brewer 
M  Pick.  4B8:  Farley  v.  Danka,  4  EL  *  Bl.  4S8;  AasUB 
V.  Debnam,  8  Bam.  tc  C  VKf,  Harden  v.  Bbed,  U 
Mass.  BOO;  Speugler  v.  Davy,  It  Qimtt.  881;  OoBson 
V.  Stai^  4S  vt^  an. 

The  oniu  Is  npon  tbe  plalaUB  to  prove  both  the 
want  of  protmble  cause  fiw  the  proeeoution  loatt- 
tut«d  against  him,  and  malioe  on  the  part  of  tbe 
defendant.  It  be  failed  to  prove  ^ttaer  <tf  thesa 
tacts,  tbe  aotSon  secassaiily  abates.   BcMon  v. 
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for  sbUiteotis  words  olmnniv  ft  orime,  A  pre- 
poDderanoe  of  evldMioe  to  100010111  to  make  out 
•  oue  for  either  party. 
4'  False  Btetemente  *  eM- 

tililatit  fiw  olftes  are  not  faialuded  wltlilD  the 
privilege  of  dieoiuBiDg  bta  character  and  fltoeak 

(Jiii]e2B,189L) 

APPEAL  by  platQtiff  from  a  Judgment  of  the 
Circuit  dourt  for  Marioo  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  malidoua  pmeecution 
of  a  civil  action  brought  by  defenaant  ag^nst 
plaintiff.  Bewned, 

Statement  by  Sherwood.  Oh.  J.: 

Action  for  malicious  prosecution.  Burrua 
brought  suit  against  Smith  for  slander,  al- 
leging that  the  latter  had  charged  him  with 
staling  horses;  but,  after  Smith  had  been 
thus  put  to  the  trouble  and  eipense  of  em- 
ploying counsel  to  defend  the  suit,  Bunus, 
as  he  admitted  la  his  answer,  voluntarily 
dismissed  the  suit  he  bad  brought,  ami  when 
on  the  witness  stand  testified :  **I  dismissed 
the  suit  voluntarilv,  because  I  wanted  to." 
It  appeared  in  evidence  ou  the  trial  that,  at 
the  time  the  charges  were  made  by  Smith, 
Burrus  was  running  for  justice  of  the  coun^ 
court  in  the  Eastern  District  of  Scotland 
County ;  and  the  charges  were  made  by  Smith, 
who  himself  lived  in  that  district,  to  other 
voters :  and  that  affidavits  were  read  by 
others  implicating  Burrus  as  an  accomplice 
with  one  Mayfield  in  larcenong  operations 
in  regard  to  horses.   Mayfleld,  shortly  be- 


Southard,  10  N.  T.  230:  Foebay  v.  VergUMm,  SBenlo, 
617. 

Proof  of  maltoe  wUl  not  excuse  or  supply  the 
want  of  proof  of  want  of  probable  cause,  neither 
can  the  M'aat  of  probable  cauw  be  Inferred  from 
proof  of  mallop,  although  malice  inaj'  be  Inferred 
from  the  want  of  probable  cauee.  Sutton  v.  John- 
■toue.  1  T.  R.  488.  &M:  Wheeler  v.  Nesbitt.  65  0. 8. 24 
How.  m.  16  L.  (Ml.  7B5:  Heyne  v.  Blair,  82  N.  Y.  19; 
Cook  V.  Wiilker.  30  Ga.  519;  Dickinson  v.  Maynard, 
a)  La.  Ann.  86;  Ganea  v.  Southern  Pac.  R.  Co.  51 
Cb).  1»,  Oboe  V.  Whitley,  ft  (>r.  U4;  WUMs  v.  Knox, 
S  8.  C.  474;  Harkntder  v.  Moore,  44  CaL  144;  Diets  v. 
XAnffttt,»Fft.»i. 

A^Um  Ues  <n  etuet  of  arrest. 

Ttras  an  action  will  Ue  where  a  civil  suit  Is  ma- 
tlcioualy  and  without  probable  cause  begun  by  the 
arrcet  of  the  party  defendant  (ColUna  v.  Hay  to,  50 
11L38T,  09  Am.  Dee.  6S1;  Burbaos  v.  Sanford,  Iff 
Wend.  417;  WaUdna  t.  Balrd.  6  Mass.  COS,  4  Am. 
Dec.  170;  Hummer  t.  Dennett.  S  Me.  421,  20  Am. 
Dec.  816;  Ttvner  v.  Walker.  8  QUI  &  J.  SSI,  se  Am. 
Deo.  1S9>:  for  maltolonslr  and  without  cause  Instl- 
tutlnir  prooeedlngs  In  bankruptcy  aflmlnat  another 
(Chapman  v.  PlokerwrlU,  2  Wlla.  X4fi;  Johnson  v. 
BnerBon,  25  L.  T.  N.  8.  887;  Whltw»rth  v.  Hall.  Z 
Bam.  &  Ad.  «B6;  Farley  v.  Danks,  4  ft  BI.  483; 
Brown  r.  Chapman.  S  Burr.  1418);  for  maliciously 
Bttaeblnir  the  party's  property.  Preeton  t.  Cooper, 
1  DIU.  688;  Williams  v.  Hunter,  8  Hawks,  645.  14  Am. 
Dec.  GOT;  Wood  v.  Weir,  5  B.  Uon.  M4;  HoCuUouffh 
V.  Oriabobbor,  4  Watta  *  8. 201;  Walser  v.  Tbles,  U 
Ho.  60:  FuUenwider  v.  McWilUams,  T  Bush.  888; 
Spengler  v.  Davy,  1ft  Oratt.  881;  Hayden  v.  Shed.  11 
Mass.  tOOi  Lindsay  v.  Lamed,  17  Uass.  IBO;  Fierce  v. 
Thompson,  e  Ptok.  186;  MelsoD  v.  Danlalaon,  aS  HL 
646:  Shaver  v.  White.  S  Munf.  110,  B  Am.  Dec.  780, 

Where  an  atfahmeirtla  iKaagfiiBy  auad  !biK  on 
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fore  the  election  came  off,  was  convicted  and 
sentenced  for  five  years  to  the  penitentiary. 
There  was  testimony  adduced  at  the  trial 
which  certainly  had  a  strong  tendency  to 
show  that  the  charges  made  by  Smith  were 
not  onfotuided,  and  there  was  some  testimony 
of  a  contrary  effect.  The  instructions,  so 
far  as  necessary,  will  be  quoted  and  noticed 
in  the  opinion.  The  Jury  found  for  the  de- 
fendant, hence  this  appeal. 

Mam.  S.  W.  Blreh  and  Harrison  & 

HaJuui.  for  appellant: 

The  voluntary  discontinuance  of  bis  suit 
against  plaintiff  Smith  is  prima  facie  evidence 
01  the  malice  of  defendaot  Burrus. 

B*jrhaju  V.  8anford,  19  Wend.  417.  and  cases 
cited;  OarriaonY.  Pearee,  8E.  D.  Smith,  255. 

Plaintiff  Smith  had  the  right  to  discuss  the 
honesty  and  integrity  of  Burrus  with  the  voters 
of  the  Eastern  District  of  Scotland  County, 
and  to  ^re  them  sncb  information  as  he  pos- 
sessed as  to  his  qualities  and  his  fitness  for  the 
office  of  county  judge.  By  offering  himself  as 
a  candidate  a  man  offers  his  character  for  dis- 
cussion and  investigation;  he  should  be  held 
and  considered  as  puttinghischnracterin  issue 
BO  far  asTespectahisqualfflcationsforthe  office. 

Cooley,  Torts,  p.  217;  Townsfaend,  Slander 
&  Libel,  8d  ed.  g  247,  p.  478.  and  §  841-  Com. 
V.  Clap,  4  Mass.  169;  Com.  v.  Odelt,  8  Pittsb. 
449;  Odgers,  Libel  &  Slander,  §  236;  State 
V,  Baleh,  81  Kan.  465;  Kimball  v,  Fernandez, 

141  Wis.  829;  Marks  v.  Bahn-,  28  Minn..  162; 
B<iTr  V.  Moore,  W  Pa.  885;  Bunt  v.  Bennett^ 

ll9N.  Y.  m 


grounds  untrue  In  fact,  actual  damages  may  be  re- 
covered, though  there  was  probable  cause.  Caro th- 
ere r.  MoHhenny  Co.  68  Tex.  13S;  Bear  v.  Marx.  83 
Tex.  298. 

And  giving  a  bond  of  indemnity  as  required  by 
statute  does  not  defeat  the  action.  lAwreaoe  v. 
Hagerman,  56  III.  68. 8  Am.  Rep.  674. 

The  defendant  cannot  justify  or  mitigate  the 
wrongful  attachment  of  goods  by  f>bowing  that  he 
offered  to  return  tbe  property  on  thb  next  day  in 
the  same  condition.  Carpenter  v.  Dreeeer.  7i  Me. 
377,  39  Am.  Rep.  387. 

And  Itisnodefensetfaat  defendant,  before  taktng 
out  the  attachment,  beard  that  someotherciOditor 
was  going  to  attach  (Oarothera  v.  Mcllhenoy  Co. 
supra),  even  though  there  was  an  ln<M}tedne6a  and 
ground  for  a  suit.  Toalloson  v.  Wamer,9  Uhlo. 
108;  Spaids  v.  Barrett,  67  UL  880.  11  Am.  Rep.  10; 
Savage  v.  Brewer,  IS  Pkilt.  463,  28  Am.  Dec.  266; 
Fortman  v.  Bottler.  8  Ohio  St.  ft48,  72  Am.  Dec.  BOfi; 
Herman  v.  Brookerboff,  8  Watla,  240. 

The  question  of  iwobable  oause,  when  there  is  no 
oonSict  in  the  evidence,  no  disputed  facta  nor  any 
doubt  upon  the  evidcUoe,  or  the  Inferences  drawn 
from  It^  is  one  of  law  for  tbe  court  and  not  of  fact 
for  the  jury.  It  Is  said  in  Besson  v.  Southard.  10  N. 
y.  28B,  that  if  the  faota  which  are  adduced  as  proof 
of  want  of  probable  cause  are  controverted,  if  .oon- 
Hicting  teetiraony  is  W  be  weisfced.  or  If  tbe  credi- 
bility of  witneeees  Is  to  be  passed  upon,  the  ques- 
tion of  probable  oause  should  go  to  the  Jury  wlUi 
proper  iUBtruotione  as  to  the  law.  In  Bucb  cases  it 
is  a  mixed  question  of  law  and  fact,  Hie  rule  laid 
down  in  Hasten  v.  Deyo,  S  Wend.  4B1,  Is  expresily 
approved  by  Jewett,  J.,  in  tlut  CMe.  Heyne  v. 
Blair,  6e  N.  Y.  IS. 

For  further  dlscunlon  of  tills  subject,  see  flotea  to 
Antollff  V.  JiUMtMliA,>lBXh^it.  A.a2UaudFope  v. 
PoUook  (OUo)  A  L.  B.  A. 
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Tbe  laoftowe  or  conmunicttioD  used  by 
[^iDtiff  Smith  IB  privileged.  "It  was  upon  a 
projoer  oocaslra.  from  a  proper  motive,  and 
made  to  good  faith  npOD  reaaouUe  and  pcob- 
able  cause." 

r.  Oarr0tt,  2  Cent  Hep.  864,  111  Fa. 
4M.  as  Am.  L.  Reg.  N.  8.  498.  and  note;  Ex- 
prtm  PrinHng  Co.  v.  Oopeland,  44  Tex.  854,  24 
Am.  L.  Keg.  N.  8.  <(40,  and  note:  Mott  t.  Daw- 
mn.  48  Iowa.  538;  Crane  T.  Wattra,  10  Fed. 
R^p.  619;  Kewell.  Defamation,  Blander  and 
Ubel.  %  188.  p.  OSS. 

Smith's  commnntcation  wat  only  to  the  vot- 
cn,  and  only  for  the  porpoee  of  giving  in  good 
faith  what  plaintiff  believed  to  be  truthful  In- 
formstioD,  and  only  for  the  parpoae  of  enab- 
ling such  voters  to  cast  ballots  more  lotelU- 
fenily.  It  clearly  is  a  {HivUeged  oommunica- 
tion. 

Stiller.  Bakk,  nipra;  8tBeai^y.  Baker,  18 
W .  Va.  100;  WhiU  v.  IfieMU,  44  U.  S.  8  How. 
268,  11  L.  ed.  091;  Brow  v.  Hathaway,  95 
Ma»!.  339:  KUnek  v.  CMfi^y,  46  N.  T.  4:37;  noU 
to  Munter  v.  /-«m»4,  38  Am.  L.  Beg.  N.  8.  28; 
L.  R.  11  Q.  B.  Div.  588;  PcUmo'  v.  Concord, 
48  K.  H.  311;  Mottv.  Jknemta,  eupra,-  Ba^ 
V.  Hunt,  60  Iowa,  S61. 

Tbe  court  erred  in  giving  tbe  Insbnetiona 
wblcb  require  the  juiy  to  find  "beyond  a  rea- 
sonable donbt,"and  that  the  "same  evidence 
moBt  be  addoced  by  i^aintift  as  would  be 
BecflHuiy  to  convict  the  defendant  upon  an  in- 
dictment for  horse  stealing. "  This  issue 
should  be  decided  as  in  other  dvU  cases,  ac- 
cording to  a  preponderance  of  tbe  evidence, 
and  tbe  reasonable  probabOfty  of  its  truth. 

Mar^aU  r.  1%ame$  Fire  int.  Co.  48  Mo.  S86; 
SotMtild  V.  Ameriean  Gent.  Ina.  Co.  69  Mo. 
166:  Bdwarde  v.  KMpp,  97  Mo.  482. 

Heem.  R.  D.  Onumeri  John  O.  aioor* 
and  HoKm  *  Jayn*  for  rapondent. 

Slwnrood*  Oh.  Jt, ,  delivered  the  opinion 
of  the  court : 

1.  At  the  outeet  of  the  examination  of  the 
ease  at  bar  we  are  met  by  the  preliminary 

auestioD  whether  the  facta  stated  in  the  petf- 
on  constitute  a  cause  of  action.  This  point 
nnder  our  Code  of  Civil  Procedure  is  always 
open  to  examinatioB  even  In  an  appellate 
oooTt,  and,  like  the  jnriadlcttmi  of  toe  court 
over  tbfl  subject  matter  of  the  action,  is  never 
mived.  and  may  be  taken  advantage  of  for 
the  flTBt  time  on  appeal.  Rev.  8t«t.  ^  3047 ; 
8utet  V.  Maupin,  65  Mo.  loc.  cU.  73 ;  Meln- 
tin  V.  MelnUr^  80  Mo.  loe.  dt.  478;  WaUtier 
V.  BnMvrp,  97  Mo.  60. 

The  antbmltiea  are  In  conflict  as  to  whether 
a  petition  states  a  oaase  of  action,  which 
merely  alleges  that  a  civil  action,  brou^t 
and  promcuted  maliciously  and  without 
probable  cause,  has  bees  terminated  in  favor 
of  the  defendant;  many  of  the  authorities 
■aiatainlog  that  no  canaa  of  action  exists 
micas  such  dvll  process  be  accompanied  by 
arrest  of  the  peraun  or  seizure  of  the  prop- 
erty, and  tiiat  the  plaintiff  Id  such  original 
action,  in  contemplation  of  law,  is  suffl- 
tieotly  pooiehed  by  the  payment  of  coflta. 
I^ts  view  has  received  the  sanction  of  Judge 
Oooley,  Torts,  Sd  ed.,  817  et  aeq.,  and  cases 
cited. 

Bat  Oers  an  Hiimmaa  and  able  decMooa 
»!..».  A. 


in  opposition  to  this  view,  and  it  fa  difllcalt 
to  combat  the  force  of  the  reasoning  they 
employ.  It  is  difflcult  to  see  why  the  right 
of  a  plaintiff,  who^  as  defendant,  has  been 
sued  in  a  civil  action  maliciously  imd  with- 
out probable  cause,  and  who  has  been  put  to 
great  expense  in  conBequence  thereof,  ^ould 
be  altered  or  at  all  affected  merely  by  the 
incident  of  his  property  havlogbeennttocbed 
or  his  person  seized ;  for,  in  either  case,  the 
damage,  tKe  expense,  uid  coata  of  defending 
a  suit,  whether  instituted  by  ea.  m.  or  at- 
tachment, or  by  civil  summons,  would  be 
the  same,  and  it  is  clear  that  the  recovery  of 
costs  would  not,  under  our  practice,  reim- 
burse him  for  his  attorney's  fees,  somctliing 
which  and  other  incidental  expenses  he  does 
recover  under  the  English  practice.  The 
cases  on  both  sides  of  Utis  subject  have  been 
extensively  collated  and  exhaustively  re- 
viewed by  John  D.  Tawsou,  in  SI  Am.  L. 
Beg.  N.  S.  381,  S53,  uid  the  oonclusioD 
reached  that  the  better  doctrine  is  that  which 
allows  an  action  to  be  maintained  as  well 
where  property  etc,  has  oot  been  seized  as 
where  it  has.  The  aotboritiea  also  are  well 
reviewed  In  \A  Am.  Eng.  Enoyclop.  Law, 
title  Malielmu  Preteeutiona,  p.  83  «f  aeq.,  and 
note».  Besides^  tills  court  in  Brady  v.  B!rpin, 
48  Mo.  688,  adopted  the  view  that  an  action 
for  malicious  praeecution  may  be  maintained 
where  tbe  original  action  was  begun  by  civil 
summons  alone. 

9.  Of  its  own  motion  tiie  court  gave  in* 
stmction  No.  1:  "The  court,  on  plaiobiil  a 
behalf,  of  its  own  motion,  instructs  the  jury 
that  if  they  find  from  the  evidence  tha'  a 
the  defendant's  suit  against  the  plaintiil  this 
defendant's  charge  of  slander  was  false,  and 
that  said  suit  was  instituted  with  malice^ 
and  that  said  suit  was  also  instituted  without 
probable  cause,  and  that  this  plaintiff  waa 
damaged  thereby,  the  jury  will  find  for  the 
plaintiff  in  an  amount  not  exceeding  (lie 
amount  claimed  fn  this  plaintiff's  petitim.; 
If  the  jury  find  that  this  defendant's  charge 
of  alaiuler  was  false,  then  the  proof  of  want 
of  probable  cause,  being  the  proof  of  a  neg< 
ative,  may  be  made  out  by  alight  evidence, 
but  malice  ts  not  to  be  necessarily  inferred 
from  the  want  of  probable  cause.  Halioe  ia 
the  intentiortal  doing  of  a  wrongful  act  with, 
out  just  cause  or  excuse  [and  tlie  jury  are 
Instructed  that,  under  1^  pleadings  in  this 
case,  it  is  admitted  that  defendant,  Burrua, 
voluntarily  instituted  and  voluntarily  dis- 
missed Bald  slander  ault  of  Burriu  v.  Smith, 
and  the  court  furtiiet  instructs  the  jury  that 
such  voluntary  dismissal  of  said  slander  suit 
is  in  this  cause  printa  facie  evidence  of  mal- 
ice on  the  put  ot  defendant,  Burrus.]"  At* 
tention  will  now  be  directed  to  that  partita 
of  that  inslmctiim  which  la  ineloaed  in  brack- 
eta.  Inatmction  No.  1,  asked  by  the  plain* 
tiff,  but  refused  him.  H  to  tfte  same  effmt, 
and  aa  to  that  portion  of  the  instruction,  of 
course,  the  plaintiff  would  have  no  right  to 
complain.  We  do  not  regard  either  Instruc- 
tion as  asserting  tbe  law  on  this  point.  In 
the  Law  of  Torts  (Sd  ed.  pp.  S14.  315),  It 
is  said  by  Judge  Cooley :  "  Tbe  burden  of 
proving  that  the  proaecution  waa  malicloua 
18  ala»  apcm  the  plainUff.  If  a  wont  of  prob* 
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able  cause  is  sliown,  nullce  may  be  inferred : 
but  tbe  deduction  is  not  a  neceMarj  one.  sod 
the  mere  discontinuance  of  a  criminal  prose- 
cution, or  tbe  acqnlttat  of  the  accused,  will 
estHblish  for  tbe  purposes  of  this  suit  neither 
malice  uor  want  of  probable  cause.  But,  if 
an  arrest  is  made  In  a  civil  suit  which  is 
afterwards  Tolnntartly-  discontinued,  tbe  dis- 
continuance has  been  held  to  furnish  prima 
facie  evidence  of  a  want  of  probable  cause. " 

If  tbe  disranti  nuance  of  a  criminal  prose- 
cution, instituted  by  the  defendant,  and 
discontinued  at  hts  instance,  be  evidence 
which  establishes  neither  malice  nor  want  of 
probable  cause,  it  Is  difficult  to  see  how  tlie 
voluntary  discontinuance  of  a  civil  action 
instituted  by  the  defendant  can  cut  a  wider 
swatb.  "I^rima  facie  evidence  of  s  fact," 
says  Mr.  Jvttiee  Story,  "is  such  evidence  as. 
In  judgment  of  law,  Is  sufficient  to  establish 
the  fa^  and,  if  not  rebutted,  remains  suffl- 
oient  for  the  purpcae."  LUientkaX't  Tobacco 
T.  United  Statet,  07  U.  S.  loe.  eit.  288.  24  L. 
ed.  905,  and  cases  cited.  The  portion  of  tbe 
instructiou  heretofore  referred  to,  therefore, 
in  effect  told  the  jury  that  the  voluntary  dis- 
missal of  the  otvil  action  begun  by  defend- 
ant made  out  a  case  for  the  plaintiff,  without 
more:  but  this  was  not  tlie  law.  Tbe  in- 
structions, tlierefore,  referred  to,  were  tan- 
tamount to  saying  that  the  mere  disconlinu- 
ance  of  the  action  for  slander  was  sufficient, 
in  fuid  of  itself,  to  matte  out  a  case  of  malice 
on  his  part ;  but,  as  already  seen,  this  ia  not 
the  law.  As  JtU^  Cooley  says,  Uie  deduc- 
tion of  malice  from  a  want  of  probable  cause 
i«  not  a  necessarv  one.  Of  course,  malice 
may  be  inferred  from  the  want  of  probable 
cause,  and  from  the  voluntary  dismissal  of 
the  original  civil  action ;  but  such  Inference 
Is  one  of  fact,  and  one  for  tbe  juiy,  under 
appropriate  instructions,  to  draw. 

8.  In  regard  to  the  words  used  bv  plaintiff 
which  gave  origin  to  the  suit  for  afandw,  the 
court  instructed  the  jury  :  *•  And,  to  warrant 
the  jury  In  finding  that  the  said  alleged  lan- 
guage was  true,  the  same  evidence  must  be 
adduced  bj  plaintiff  as  would  be  necessary 
to  oonvlct  the  deftadant  upon  an  Indictment 
for  horse  stealing,  and  If  the  jury  tielteve 
from  the  evidence  that  plaintiff  uttered  tjie 
said  words  of  and  concerning  defendant,  and 
entertain  a  reasonable  doubt  of  defendant's 
guilt  of  the  crime  Imputed  to  him  in  said 
words,  the  jury  should  And  a  verdict  for  de- 
fendant. By  a  'reasonable  doubt'  it  meant 
a  substantial  doubt,  lused'  on  and  arising 
from  the  evidence,  and  not  a  niere  possibility 
of  defendant's  innocence."  This  view  of  the 
law,  though  sustained  by  the  case  of  PoUton 
T.  8m,  S4  Mo.  391,  by  a  divided  court,  was 
unanimously  overthrown  in  the  case  of  Sd- 
wards  v.  Knapp,  97  Mo.  432 ;  and  the  now 
generslly  prevalent  modem  doctrine  estab- 
lislied  that.  In  all  civil  actions,  a  preponder- 
ance of  the  evidence  is  sufficient  to  make  out 
a  case  for  either  litigant.  Besides,  in  actitms 
of  this  sort,  such  an  instruction  is  wholly 
out  of  place.  Whether  a  party  is  suing  or 
sued  for  malicious  prosecution,  the  absolute 
guilt  of  the  particular  Individtta)  is  not  at 
all  a  con^lling  issue.  <  Absence  of  malice 
and  probable  causb  ai*  the  gt^remlng  factcm, 
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and  eonstituefit  elements  of  the  forensic  con- 
test. 

4.  The  remainii^  point  to  be  discussed  Is 
whether  the  court  ahould  have  given  instruc- 
tion No.  4,  asked  by  plaintiff,  but  refused 
by  the  court,  which  was  the  following :  "If 
the  jury  believe  from  the  evtd^ice  that  de- 
fendant Burrus  was  a  candidate  for  the  pub- 
lic office  of  county  judge  in  and  for  tlio 
Eastern  District  of  Scotland  County,  Mo., 
at  the  general  election  of  the  year  1884; 
and  if  the  jury  further  believe  from  tbe  evi- 
dence that  the  character,  honesty  and  titnosa 
of  said  Burrus  to  All  such  public  office  was 
relevant  to  the  candidacy  of  said  Burrus, 
and  necessary  to  be  known  by  the  voters  and 
constituents  of  said  Burrus  at  said  general 
election,  for  their  own  interest  and  protec- 
tion :  and  If  the  jury  further  find  from  the 
evidence  that  tbe  language  shown  by  the 
testimony  in  this  case  to  Have  lieen  used  by- 
Smith  atK>ut  Burrus  was  so  used  by  said  Smith 
to  some  of  the  voters  and  constiruents  of  said 
Burrus  at  said  ^neral  election,  and  to  none 
other,  in  a  private  oral  discussion  of  tlic 
(diaracter  and  honesty  and  6tncss  of  said 
Burrus  to  fill  such  public  office;  and  that 
said  language  was  so  .used  in  good  faith,  for 
the  purpose  of  giving  such  voters  and  con- 
stituents relevant  and  proper  infonnatioQ  for 
their  own  interest  and  protection ;  and  tliat 
said  language  was  so  used  by  said  Smith  vi 
said  Eastern  District  of  Scotlnnd  County, 
after  said  Bumis  had  been  nominated  for 
said  public  office,  and  before  said  general 
election  in  said  esstero  district;  and  thnt 
said  Smith  was  a  voter  at  said  gener  \\  elec- 
tion in  said  eastern  district, — then  the  tourt 
Instructs  tbe  jury  that  such  language  so  used 
by  said  Smith  Is  privileged ;  that  said  Smith 
had  the  right  to  so  use  tbe  save ;  and  tltnt 
defendant,  Burrus,  did  not  have  reasonable 
and  probable  cause  for  bringing  said  suit 
for  slander  against  plaintiff,  Smith." 

There  isaoonflictof  autljorlty  cmthe  ques- 
tion whetlier  such  an  tostructicm  should  l>e 
given  in  Instanoea  like  tlie  present;  but,  aa 
this  case  Is  one  (tf  first  impressitm  in  thia 
State,  we  are  free  to  adopt  that  rule  which 
we  regard  asbestoomporting  with  Uie  prupcr 
preservation  of  the  righta  of  individuals, 
good  government,  social  older,  justice  and 
sound  reason.  Ttie  correct  rule,  we  take  it. 
is  that  expressed  by  tbe  Supreme  Court  of 
MasMchusetts  in  Con.  v.  4  Mass.  168, 
where  Chi^  Jvatict  Parsons,  speaking  iot  the 
court,  said :  "  When  any  man  shall  consent 
to  be  a  candidate  for  a  public  office  oonferrnl 
by  the  election  of  tbe  people,  lie  must  he 
considMcd  as  putting  his  character  in  issue, 
so  far  as  it  may  respect  his  fitness  and  quali- 
fications for  the  office :  and  publiotitions  of 
the  truth  on  this  subject,  with  the  honost 
intention  of  Informitig  the  people,  are  not  a 
libel ;  fbr  it  would  be  unreasooable  to  con- 
clude that  the  publication  of  truths  which  it 
is  tiie  interest  of  the  people  to  know  sliould 
be  an  offense  against  the  law.  For  the  same 
reaB(m  tbe  publication  of  falsehood  and  cal- 
umny against  public  officers  or  caudidatcs 
for  public  offices  is  an  offense  most  danger- 
ous to  the  people,  and  deserves  punishment, 
because  the  people  may  be  deoeiv«d,  and  re- 
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jcct  dK  best  citizens,  to  their  great  injury, 
iind  it  nuj  be  to  the  loss  of  their  liberties. " 
This  expression  of  the  law  was  cited  approT- 
inrly  in  Wkeaton  t.  Beeeher,  66  Mich.  807, 
9  West.  Rep.  890,  an  action  for  libel,  with 
pies  of  privileged  communication  regarding 
a  csndldtte  for  a  public  office ;  and  Sher- 
wood, J.,  in  delivering  the  opinion  of  the 
court,  said:   "The  libel  in  this  case  was 
not  privileged.    It  is  true  the  plaintiff  was 
m  ouididAte  for  appointment  to  the  office  of 
oomptioller  of  the  City  of  Detroit,  but  this 
did  not  Hceue  the  defendant^  or  any  other 
peisoD,  to  Tillify,  falsify  uid  calumniate 
the  ebaracter  of  Uie  plaintiff  for  honestv. 
Integrity  and  morality.   There  is  no  doubt 
that  when  a  man  in  this  country  becomes  a 
caodidate  for  an  office,  elective  or  appoint- 
ive. Hi*  cfaaracter  for  honesty  and  Integrity, 
and  uis  qualiflcatlona  and  fitness  for  tlie  po- 
sition, are  put  before  the  people,  and  are 
thereby  made  nroper  lubjects  for  comment, 
ant]  that  publications  of  the  truth  In  regard 
to  the  candidate  are  not  libelous;  and  it  Is 
equally  tnt  that  the  publication  of  false- 
hood against  such  candidate  is  wrong,  and 
deserves  to  be  punished. "  Bronmm  v.  j3ntee, 
59  Mich.  467,  was  also  an  action  for  libel  on 
a  candidate      a  public  office,  and  the  claim 
of  privilege  was  also  interposed ;  but  Cfaanip- 
Hn.      astheorganof  the  court,  said :  "The 
rlectfws  of  a  congressional  district  are  Inter- 
ested in  knowing  the  truth,  not  falsehoods, 
cooceming  the  qualifications  and  character 
of  one  who  offers  to  represent  Uiem  In  Con- 
gTCis;  and  it  ia  the  right  and  privilege  of 
any  elector,  or  person  also  having  an  Interest 
to  be  represented,  to  freely  criticise  the  act 
and  cooduct  of  such  candidate,  and  sliow,  If 
he  can,  whv  such  person  is  unfit  to  be  in- 
trusted with  the  ofnce,  or  why  the  suffrages 
of  *he  electors  should  not  be  cast  by  hun. 
Bat  defamation  is  not  a  necessary  and  Indis- 
pensable ooDComitant  of  an  election  contest. " 
"To  bold  that  false  charges  of  a  defamatory 
rliaracter.   made  against  a  candidate,  are 
privileged asmattersof  law.  If  made  in  good 
faith,  and  that  the  party  making  them  is  ab- 
solutely shielded  ^inst  liability,  it  seems 
to  me  is  a  most  pMnicIous  doctrine.  It 
would  deter  all  sensitive  and  honorable  men 
from  accepting  the  candidacy  to  office,  and 
leave  the  field  to  the  profligate,  the  unprin- 
cipled and  unworthy ;  to  men  who  have  no 
charatiter  to  lose,  no  reputation  to  blemish. 
It  could  scarcely  be  expected  that  any  man, 
worthy  of  the  position,  would  consent  to 
stand  for  ma  office,  and  have  bis  reputation 
taralabed,  his  good  name  scandalized,  in  the 
face  of  the  whole  community,  if  such  doc- 
trine as  this  is  to  prevail.    Besides,  under  the 
foiae  of  assisting  the  people  to  select  a  fit 
man.  the  voters  are  deceived  by  falsehood,' 
and  indnoed  to  withhold  their  support  from 
the  maligned  candidate,  and  so  two  wrongs 
ue  perpetrated, — one  upon  the  candidate,  the 
other  in  mislesidlng  the  voter."   At  an  early 
day  in  Tennessee  the  same  qaestion  arose, 
sad  a  similar  ruling  was  made;  Overton,  J'., 
FRiurldng:   "Slander  is  no  more  justifiable 
when spoien of  aman wttbaviewtohtstlec- 
tion  than  on  anv  other  occasion.  Unhap- 
py, indeed,  would  be  any  people  when,  in 
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the  exercise  of  one  right,  you  destroy  as  im- 
portant a  one.  Let  bis  talents,  his  virtues, 
and  Budi  vices  as  are  likely  to  affect  his 
public  cfaaracter  be  freely  discussed  but  no 
falsehoods  be  propagated.^  Bnwer  y.  1K«ub~ 
ley,  8  Overt.  (Tenn.)  99.  Tlie  same  view  of 
the  law  prevails  In  West  Virginia,  where 
Green,  P.,  delivering  the  opinion  of  the 
court,  said,  io  speaking  of  the  degree  of 
freed<Hn  with  which  the  character  of  a  can- 
didate for  public  office  may  be  treated,  said : 
"As  this  right  of  criticism  Is  confined  to  the 
acts  or  oonduct  of  such  candidate,  whenever 
the  facts  which  constitute  the  act  or  conduct 
criticised  are  not  admitted,  they  must,  of 
coune,  be  proven.  .  .  .  His  talents  and 
quaHflcAtlons,  mentally  and  physically,  for 
the  office  he  asks  at  the  hands  of  the  people, 
may  freely  be  commented  on  in  publications 
in  s  newspaper,  and,  though  such  comments 
be  harsh  and  unjni^  no  malice  will  be  Im- 
plied, for  these  are  matters  of  opinion,  of 
which  the  voters  are  the  only  judges;  but 
no  one  has  a  right  hy  a  publication  to  impute 
to  such  candidate,  ralscly,  crimes,  or  publldi 
allegations  affecting  his  character  falsely." 
atmney  v.  Bakatr,  IS  W.  Va.  1^.  The  same 
rule  prevails  as  to  Hie  cooduct  of  a  public 
officer  as  that  relating  to  a  candidate  for 
office,  as  the  authorities  show ;  and  in  regard 
to  what  are  privileged  communications  re- 
specting the  former  class,  Folger,  Ck.  J., 
said  :  "  We  are  of  the  opinion  that  the  official 
act  of  a  public  functionary  may  be  freely 
criticised,  and  entire  freedom  of  expression 
used  in  argument,  sarcasm,  and  ridicule  upon 
the  sot  itself ;  and  that  then  the  occasion 
will  excuse  everything  but  actunl  malice  and 
evil  purpose  In  the  critic.  We  are  of  the 
opinion  that  the  occasion  will  not  of  ftself 
excuse  an  aspersive  attack  upon  the  character 
and  motives  uf  the  officer,  and  that,  to  be 
excused,  the  critic  must  show  the  truth  of 
what  be  has  uttered  of  that  kind."  .Hamil- 
ton  V.  JCno,  81  N.  Y.  128.  The  doctrine  here 
asserted  is  also  prevalent  In  Illinois.  Id 
Rearick  v.  Wtltd^.  81  Til.  77,  Craig.  7..  said  : 
"While  the  qualiflcations  and  ntnes.s  of  a 
candidate  for  office  might  properly  be  dis- 
cussed with  freedom  by  tbe  pr^  of  the 
country,  we  are  aware  of  no  case  that  goes 
so  far  as  to  hold  that  the  private  character 
of  a  person  who  Is  a  candidate  for  office  can 
be  destroyed  by  the  publication  of  a  libelous 
article  In  a  newspaper  notwithstanding  the 
election  may  be  attended  wltli  that  excitement 
and  feeling  that  not  unfrequcntly  enters  into 
our  elections.  .  .  .  The  law  tequlred 
appellee,  as  the  publisher  of  a  journal,  to 
publish  facts,  and  not  libelous  articles.  The 
character  and  reputAtiou  of  appellant  was  as 
sacred,  and  as  much  entitlea  to  protection, 
when  a  candidate  for  office,  as  at  any  other 
time."  The  same  doctrine  Is  announced  in 
other  States,  and  we  regard  it  as  the  better 
one,  especially  In  this  day  and  age.  wlien  in 
heated  political  campaigns  the  "rattling 
tongue  of  noisy  and  audacious"  slander,  ana 
wliat  /-wYi  Mansfield,  In  BeJ-  v.  Wilkf*.  4 
Bnrr.  3562.  calls  "that  nundax  ittfuniia  from 
the  press,"  sorely  need  to  have  placed  upon 
them  some  fetter,  some  check,  some  curb- 
which  shall  be  able,  in  some  degree  at  least, 
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to  restnia  them  within  KMnething  like  legitl- 
Mate  boandaries,  and  something  like  a  decent 
n^^uxl  for  private  character.  Within  these 
bounds  of  legitimate  discussion  all  that  is 
iieces8ai7  to  say  and  proper  to  sar  respecting 
the  actiou  and  qualiflcations  of  candidates 


or  public  officers  may  legitimately  be  said, 
without  descending  into  tlie  sinks  and  cess- 
pools of  vituperation. 

For  the  errors  aforesaid  the  judgmerU  ihould 
be  ret>er9ed,  and  tht  eauM  remanded. 

All  concur,  except  Barelay,  ahaent. 


CONNECTICUT  SUPREME  COUBT  OF  ERROKS. 


KoTa  J.  PORTER  et  al.,  AppU., 
Edwaid  G.  w'oODHOUSE. 


Julia  H.  ROBERTSON  «t  dl.,  AppU., 

V. 

ni90omi.lM.) 

'1.  NodeUTflryofadeedteltherabsotato 
<n^coiiditioiuil«  caabenuule  wltbuut  part^ 
Ins  at  the  time  wttb  the  ponegsina  of  IC  and  with 
all  power  aad  control  over  It  tqr  the  mator  for 
the  beoeflt  at  the  grantee. 

2.  W»rranl7deedBmiUI«liy  wi^ofgUlt 

which  are  In  a  box  with  money  and  bank  books, 
are  not  delivered  by  the  grantor,  when  expeotJog 
todie,  by  gtvinfftbe  box  to  viother  person  say- 
ing that  "the  names  of  the  persons  who  ore  going 
to  have  the  houeea  are  on  tiie  deeds,  and  it  I  ttve 
I  will  talk  farther  about  the  oonteots  of  the  box: 
but  don't  you  open  it  until  after  my  funeraL*' 

(DecemberpS,  1890.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Superior  Court  for  Hartford  County 
in  favor  of  defeadants  Id  actloos  brought  to 
compel  defendant  to  deliver  to  comptainaota 
two  deeds  to  real  estate,  left  for  delivery  after 
her  death  by  the  grantor,  Julia  A.  Uioman, 
deceased.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Measra.  Charles  E.  Perklaa*  Horace 
Cornwall  and  Samuel  F.  Jonee,  for  ap- 
pellante: 

There  is  no  specific  form  of  words  required 
in  such  cases  to  vest  the  title.  The  rule  of  law 
is,  that  it  most  appear  from  the  acts  and  words 
of  the  grantor  that  she  intended  that  the 
grantees  should  have  the  deeds  after  tfae  death 
of  the  grantor.  It  is  not  even  necessary  that 
the  deeds  should  be  actually  delivered  to  the 
grantees  or  to  anyone  for  them;  it  Is  enough  if 
they  are  so  placed  that  they,  or  some  other 
person  for  them,  can  get  the  deeds  after  the 
death  of  the  grantor. 

Leas  evidence  is  required  in  cases  of  gift,  and 
where  no  rights  of  creditors  or  others  are  af- 
fected. 


Nora.— 0(/ti  causa  mortis  and  inter  vivos. 

A  gift  of  a  savings  bank  book  from  husband  to 
wife  eauM  mortfa  is  not  valid  without  delivery:  al- 
though  In  her  pOBeealon,  that  is  not  sufflcieat  to 
pass  the  property.  Bee  Drew  v.  Hagerty  (li»>  S 

me  vaBdJ^  of  girts  mkm  morCfi.  See  nctea  to 
Vntah's  App.(Pa.)  1 L.  B.  A.  fiat;  Crawford^  Oasti  (N. 
Y.)  6  L.  B.  &.7U  Beaver  v.  Beaver  (N.T.) « liJt.A.  408L 

A  Rift  by  an  aont,  to  her  nephew,  of  certain  I 
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See  ItatnMn  v.  Tbtftor,  49  Fed.  Rep.  810; 
Woodward  T.  Camp,  22  Conn.  457;  Ward'aApp. 
35  Conn.  1«(8;  Mffirillt  v.  Swift,  IB  Conn.  257; 
Fither  v.  Haa,  41  N.  T.  416;  Bnrkhdlder  v. 
Caaad,  4!t  Ind.  422;  1  DevHn.  Deeds,  802; 
Stevent  v.  Hatch,  8  Minn.  76;  Hineon  v.  Bailey, 
78  Iowa.  644;  BiU  t.  Um,  lid  111.  342;  ^ones 
r.  Lovelem,  M  Ind.  817;  Owen  T.  WWiamt^  18 
West.  Rep.  85,  114  Ind.  179;  SUxnifmrd  t. 
Btanifml,  8  L.  R  A.  299,  97  Ho.  281;  Doe 
Knight,  5  Bam.  ft  C.  071. 

In  some  cases  it  has  been  held  that  the  de- 
livery of  the  deed  must  be  such  ai*  to  place  it 
beyond  the  control  or  power  of  the  grantor  to 
retake  it  if  he  so  desired,  but  such  is  not  the 
rule  in  this  State. 

Belden  r.  Carter.  4  Day,  86;  BtnoaH  v. 
Stewart,  6  Conn.  817. 

MfMTt.  Buck  4b  EffffleetoB*  for  appellee; 

Delivery  is  as  essential  to  make  a  deed  valid 
and  effectual  as  tfae  signing. 

Co.  Lilt.  86  ».  86  a,  171$. 

Even  a  court  of  equity  will  not  Interfere  to 
^ve  effect  to  a  deed  not  delivered,  but  consid- 
ers it  as  being  Inchoate  or  imperfect, 

Altop  V.  SwatM,  7  Conn.  608. 

To  constitute  a  delivery  the  grantors  rouot 
pari  with  the  possession  and  legal  control  of 
the  instrument,  with  the  intent  to  give  effect 
to  the  instrument  and  transfer  the  utie  to  the 
estate. 

8  Washb.  Real  Flop.  0th  ed.  S9B,  and  cases 

cited. 

The  act  and  Intent  most  concur. 

Merrillat.  Steift,  18  Conn.  861;  Skurttef  v. 
Planets,  118  Mass.  155. 

There  is  no  doubt  that  a  deed  may  be  deliv- 
ered to  the  grantee,  to  take  effect  presently,  or 
to  a  third  person  as  trustee  for  the  use  of  the 

Saotee,  to  be  delivered  to  the  grantee  npon 
e  happening  of  a  future  event,  such  as  the 
death  oi  the  grantor. 

Belden  v.  Qirter,  4  Day,  79;  Atiop  v.  Suathd 
and  MerrilU  v.  Swift,  tupra. 

It  must  be  delivered  fcv  tfae  use  of  the 
grantee. 

BUieji  V.  Jfefcafi;  1  Denio,  888;  Twn^  v. 
Toung,  80  N.  T.  £m;  Woodward  V.  Camp,  AS 
Conn.  459. 


money  which  was  shortly  before  and  perhaps  at 
the  time  in  poasemlon  of  the  donee,  as  her  agent, la 
a  valid  and  complete  gift  lnl«r  rivos.  Bee  Miller  r. 
HoHeoben  (W.  Va.)  eL.  R.  A.  S15,  and  furfs. 

Wkere  one  oooflned  to  his  bed  bya  fati^  atokncM 
Instnictn  another  to  whom  he  has  intrusted  keyv  oC 
B  private  box  In  a  bank  vault  to  extraot  oertaln 
money  thenibom  and  label  It  separately  as  the 
property  of  a  third  person  and  deliver  it  to  Um* 
It  is  a  vaUd  girt  oouM  norHt  SoaDevol  T.  Df* 
I  llDdJ  T  L.  B.  A.  480.  and  noes. 
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AadrawB,  CA.  dettrered  tb«  opinion  of 
tbecotut: 

These  are  two  cases  tried  together  and  de 
pending  on  the  same  facts.  The  defendant  (s 
the  executor  of  the  will  of  Mrs.  Julia  Hinmaa, 
late  of  Hartford,  deceased.  Tlie  complaint 
pnya  that  two  deeds  now  in  the  possession  of 
the  def^dant  be  delivered,  one  lo  the  said 
Non  J.  rorter,  and  the  other  to  the  eaid  Julia 
Rotierison.  The  only  question  In  the  case  is, 
whether  on  Uie  facts  round  these  deeds  were  so 
delimed  as  to  pass  tlie  title.  The  focts  are  as 
fdlows: 

Mrs.  Jolfa  Hinnian,  in  her  lifetime,  and  uo- 
t3  tier  death,  owned  two  houses  in  Hartford, 
Id  one  of  which  she  lived.   She  died  on  the 
lOdi  day  of  June,  1U'<8,  aged  eightj-two  years. 
Several  yean  before  ber  £ath  die  made  adeed 
of  (Hie  ox  these  bouses  to  Mrs.  Porter,  and  at 
another  time  a  deed  of  the  other  houiie  to  Mrs. 
Robeitson.  They  were  warranty  deeds  in  form 
■nd  were  expressed  to  be  for  a  valuable  con- 
sideratton.   They  were  signed,  sealed,  wit- 
nessed and  acknowledged.   All  the  requisites 
U  a  formal  execution  were  complete  and  each 
was  filed  oo  the  back  with  the  name  of  the 
grantee.   Nothing  was  paid  for  them;  they 
were  in  fact  deeds  of  gift.   The  grantees  never 
knew  until  after  the  death  of  Mrs.  Hioman 
that  they  had  been  made.  These  deeds  were 
placed  by  Mrs.  Hioman  in  a  box  in  wtiich  she 
sept  her  will,  ber  bank  Iwoks,  ber  policies  of 
lii»aTance,  and  other  papers  of  like  kind,  and 
ia  whidi  she  had  also  a  bag  containing  $1,000 
in  gold.   The  box  was  concealed  in  a  closet  In 
her  bedroom.    During  the  last  year  of  her  life 
a  Mt^  Harriet  Elliot  lived  with  her  and  was 
her  only  companion  and  attendant.  Previous  to 
the  10th  day  of  April,  VsSS.  Mrs.  Hinman  bad 
told  Mrs.  ifUiot  that  she  had  deeded  away  the 
two  bouses,  but  had  refused  to  tell  her  to 
whom.   On  that  day  Mrs.  Hinman  felt,  and 
wae  so  severely  injured  that  she  feared  she  was 
going  to  die.   On  the  morning  of  the  11th  she 
told  Mrs.  Elliot  where  the  box  was,  and  re- 
quested her  to  bring  it  out   Mrs.  Elliot  did  so 
and  placed  it  on  the  bed.   Mis.  Hinman  then 
said  to  Mrs.  Elliot,  "Take  that  box  into  vour 
lap.   I  putitintoyourpoesesritMi.   My  private 
papers  are  In  that  tiox  and  a  bag  of  gold  con- 
taining $1,000.   Hy  will  is  in  there  and  the 
deeds  of  these  two  houses.   I  told  you  before 
that  I  have  deeded  away  these  houses;  on  the 
deeds  are  the  names  of  the  persons  who  are  go- 
fag  to  h»ve  the  houses."  She  then  told  Mrs. 
Efliot  to  take  charge  of  the  box  and  put  it 
hack  into  the  closet,  and  told  her  where  the 
key  to  the  box  was;  and  that  if  she  did  not 
five  she  wished  ber  (Mrs.  Elliot)  to  speak  to  E. 
Q.  Woodhouse.  the  defendant,  and  request  him 
ID  read  ber  will  after  the  funoal   Then,  after 
■Dtne  farther  directions  about  the  box,  she 
dosed  the  conversation  by  saying:   "I  have 
said  enough,  so  that  you  wQI  know  what  to  do 
with  the  box  in  easel  should  dte.   If  I  live  I 
win  talk  further  about  the  contents  of  the  box. 
Bat  don't  you  open  it  until  after  my  funeral." 
Aftertbis  conversation,  Mrs.  Elliot  took  charge 
of  tbc  box,  but  so  &r  as  appears  never  opemd 
it  BBtfl  tba  day  of  Mil.  Hinman's  funeraL  In 
egnseftioas  mbssqiient  to  this  one.  Mrs. 
man  noke  tboat  tbe  bag  of  cold  In  the 
mod  Mtbe^offskniiofba' win,  bat  never 


spoke  about  the  deeds.  Hn.  HftnnaD  died 
abont  midnight  of  June  10,  1888.  FrcHU  the 
morning  of  the  preceding  day  to  the  time  of 
her  death  she  was  in  a  d^ng  state  and  in  a 

deep  stupor,  during  which  she  observed  noth- 
ing and  said  nothing,  extieptth-it  at  about  nine 
o'clock  in  the  forenoon  she  suddeul  v  exclaimed. 
"Call  Robinson  t  Call  RoblnsonI  there  are 
those  two  deeds,  one  is  for  Julia  Robertson, 
and  one  Is  for  Nora  Porter."  No  Bobinsoo 
was  there  at  the  time  and  no  one  at  that  name 
bad  been  in  attendance  upon  lier.  Mrs.  Elliot 
and  a  nurse,  Mrs.  Wright,  were  there,  but  Mrs. 
Hinman  was  not  conscious  of  their  presence  or 
of  what  she  was  saying. 

The  delivery  of  a  deed  implies  a  parting  with 
the  possession  and  a  surrender  of  authority 
over  it  by  the  frrantor  at  the  time,  eit.)ier  abso- 
lutely or  conditionally;  alwolutely,  if  the  effect 
of  the  deed  is  to  be  immediate  and  the  title  to 
pass  or  the  estate  of  the  grantee  to  commence 
atODce;  but  conditionally,  if  the  operation  of 
the  deed  is  to  be  postponed  or  made  dependent 
on  the  happening  of  some  subsequent  event. 
A  conditional  deUvery  is  and  can  only  be  made 
placing  the  deed  in  the  hands  of  a  third 
pf  rwn  to  be  kept  by  him  until  the  happening 
of  the  event  of  which  the  deed  is  to  be  dellv^ 
ered  over  by  the  third  person  to  the  grantee. 
But  it  ia  an  essential  characteristic  and  an  in- 
dispensable  feature  of  every  rieliverv,  wliether 
atMc^ute  or  conditional,  that  there  must  be  a 
parting  with  the  possession  of  tbe  deed  and 
with  all  power  and  control  over  it  by  the 
grantor  for  the  benefit  of  tlic  grantee  at  the 
Urae  of  the  delivery.  iVufsntan  v.  Baker,  80 
Wis.  014.  Tbe  delivery  of  a  deed  Is  as  essen- 
tial to  the  passing  of  the  title  to  tlie  land  de- 
scribed  in  It  as  is  tbe  signing  of  it  or  tlie  ac- 
knowledgment. It  is  the  floal  act  without 
wtalob  all  other  formalities  are  ineSeoiual.  To 
constitute  a  delivery,  the  grantor  must  part 
with  the  legal  possession  oi  the  deed  and  of  all 
right  to  retain  it.  Tbe  present  and  future  do- 
minion over  the  deed  must  paw  from  the 
grantor.   And  all  this  must  happen  In  the 

grantor's  lifetime.  TMtige  v.  Guilbeau,  70  U. 
.  8  Wall.  086,  18  L.  ed.  208;  Cook  t.  ttrown, 
84  N.  H.  470;  PUhtr  r.  B^,  41  K.  T.  4dl; 
Jaekmm  v.  LeOc,  19  Wend.  19S;  v.  Rtdh- 
ardton,  7  Pick.  91;  AUop  v.  ^thel,  7  Conn. 
608:  BoboJten  OU9  Bank  r.  PhOpt,  84  Conn. 
108;  H  Kent,  Com.  489;  Bouvler,  Law  Diet 

Upon  the  facts  above  redted,  tbe  auperiolr 
court  rendered  judgment  for  the  defendant 
and  dismissal  the  complaint.  We  think  that 
judgment  was  clearly  right,  for  the  reason  that 
Mrs.  Hinnian  never  intended  to  and  never  did 
part  with  tbe  lejnl  control  over  the  deeds. 
The  box  In  which  Uie  deeds  were  was  In  (be 
charge  of  Mrs.  GlHot,  as  the  servant  and  agent 
of  Mrs.  Hinman,  «nd  so  remained  until  after 
Mrs.  Hinman's  death.  The  deeds  were  uerer 
taken  out  of  the  box  till  after  her  funeral. 
Mrs.  Elliot  never  knew  till  that  time  the  names 
of  the  grantees.  Sh^  had  never  received  any 
directions  as  to  the  deeds  of  such,  apart  from 
the  other  contents  of  tbe  box.  It  Is  not  and 
cannot  he  chdmed  that  Mrs.  Hioman  parted 
with  the  poBsesdon  of  the  box  Itsdf.  w  tbe 
cootroi  over  the  bag  of  gold,  or  of  her  bank 
books,  or  ct  herwiH.orofberlnsuraoce  poli- 
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cba.  X«tth«Hwei«  in  the  box  with  tlw  deed*, 
ftsd  ibe  parted  with  fha  poSMNrian  sndcDBtrol 
of  tbeee  jiut  at  mocli  ai  Ae  did  wf  lb  the  deeds. 
Tbe  deeoi  were  never  separated  from  the  other 
coDtenti  of  the  box.  ThecoDreraatioD,  on  the 
morning  of  April  11,  tkarly  »how8  that  Mrs. 
Htnman  did  not  intend  at  that  time  to  part 
with  the  control  of  the  contents  of  the  box. 
She  intended  to  give  farther  directkms  in  re- 
•jiard  to  them.  Her  cloBior  words  were,  "If 
I  live  I  will  talk  further  with  you  about  tbe 
contents  of  the  box."  That  further  talk  she 
never  had,  and  so  her  Intent  as  to  the  deeds  re- 
mained undisclosed.  Mrs.  Elliot  was  never 
made  the  custodian  of  tbe  deeds  for  tbe  benefit 
of  tbe  grantees.  Bbe  at  all  times  held  them  in 
the  same  wav  that  she  held  the  other  things  in 
the  box.  as  tbe  agent  of  Mrs.  Hinman. 

In  refereoce  to  the  conversation  just  men- 
tioned, the  superior  court  has  found  that  Mrs. 
Hlnman's  sole  purpose  in  the  iranBaction  was 
to  give  Mrs.  Elliot  information  of  the  existence 
and  contents  of  the  box.  It  is  claimed  by  the 
defendant  that  by  such  finding  the  aujierior 
court  has  left  nothing  tot  the  examination  of 
this  court,  for  the  reason  that  ft  excludes  all  in- 
tent 00  the  part  of  Mrs.  Bioman  to  iransfer  the 
title  to  the  grantees  named  In  tbe  deeds.  This 
may  be  true,  but  we  do  not  place  our  decision 
upon  it.  The  delivery  of  a  deed  includes  not 
only  an  act  by  which  tbe  grantor  psrts  with 
tbe  poasession  of  it,  bat  also  a  ooneumng  ialeot 
on  the  part  of  tbe  grantor  that  It  dmll  vest  the 
title  In  tbe  grantee.  As  we  are  satisfled  that 
Mrs.  Hinman  never  did  any  act  by  which  sbe 
parted  with  the  possession  of  tbe  deeds  for  tbe 
benefit  of  the  graDlees,  the  qnealion  of  her  in- 
tent becomea  immaterial. 

7%«ra  t$ne  error  in  the  judgtamt^  th»  Su- 
perior Oourt. 

In  tUi  otdnf<m  die  other  Jndgei  concurred. 


Be  John  H.  CLATTON. 

(Bs  coBD.  smy 

I.  Baqtdrinf  »  person  eoBTieted of  li^ 
toalcatiM  feo  sutke  a  diaeloanre  under 


NoTB.<-Be/UKit  to  talify,  or  to  answer  partlatlar 
gMationt. 

It  may  safely- be  laid  down,  as  a  general  rule,  that 
tbe  refuffil  ot  a  witoeas  to  testify  at  all,  or  to  an- 
swer pat-tlcular  questions,  pertinent  to  tbe  tasue, 
put  to  bim  either  Id  a  proceeding  before  thecourC 
Itsolf  or  before  a  subordinate  offlcer  duly  empow- 
ered  by  tbe  court  to  take  bis  dsposfUoD  or  oonduct 
his  exaiDlnatlon,  U  a  contempt  of  auob  court,  pro- 
vided always  the  court  have  JurMictlonoftbeoon- 
trovony  or  prooeedftig  In  which  the  witness  Is  re- 
quired to  give  his  evldenoe.  Re  AUen,  IS  BJatobf, 
971:  Wbltoomb'a  Case,  UO  Mass.  US.  121;  La  Fon. 
loine  V.  Southern  Underwritets  Asso.  63  N.  C.  133; 
Stuart  V.  Allen.  IK  Wle.  158,  IBl;  Bex  v.  Almon, 
Wilni.  Ztt,  260;  Kz  parte  Doll.  T  PbUa.  6B6.  See 
BupaUe,  Contempts,  I W. 

^e  Tight  of  a  witness  to  answer  Is  a  personal 
privilege;  bis  right  to  exeroise  It  rests  tn  bis  own 
dtotfretlont  he  usee  it  at  his  peril.  Reerdt  v.  Wet- 
moi«,XRobt.  a'r;JSoathardv.Hexei»d,eOow.a6; 
Pvople  V.  Bodlne,  1  Bollo.  U;  People  v.  Lohman. 
SBart).  m. 

Tbe  sopNoe  court  of  New  X<wk  iiaa  bald  that  a 
ISLiaA. 


oath,  when,  where,  bow  and  /rom  whom  be  nro- 
cured  the  intoxicating  llqutw,  does  not  violate 
tbe  ooDStttutlonal  provisions  as  to  due  proce« 
of  Jaw,  equal  proteotlon,  or  right  of  trial  by  Jury; 
oor  Is  It  against  puldlo  policy. 

S.  CoBtaiitm*Btftoreont«mptln  refualngto 
make  a  dtsdosore  as  required  by  law  Is  not  a  dep- 
rivation of  Hberty  wltliont  due  prooess  of  law. 

8.  Tbontllltyofa  dlndoararo  required  by 
statute  from  one  convloted  of  Intoxication,  as  to 
when,  where,  bow  and  from  whom  he  obtained 
the  intoxicating  Hquor,  which  disoloenre  fs  to  he 
turned  over  to  the  State's  attorney,  cannot  be 
questioned  by  ttieoonvlctortbecourtasan  ez- 
ouee  for  a  refusal  to  make  llie  dlscloaore. 

(December  15,  1800.) 

APPEAL  by  petitioner  from  a  judgment  of 
tbe  Superior  Court  for  Hartford  County 
refusing  to  release  bim  from  impriBonmeot  in 
tbe  Hartford  jail,  to  which  he  bnd  been  com- 
mitted  for  contempt  of  court.  Aprnud. 
Tbe  facts  are  stated  in  tbe  opinum. 
MeuTs.  George  P.McLeaAand  Anatln 
Brainard*  for  appellant: 

If  tbe  law  is  unconstitutional,  alt  proceed- 
ings under  it  are  void,  and  Clayton  was  unlan-- 
fully  committed. 

Ex  parte  tiiebold,  \00  U.  6.  871.  25  L,  eil. 
717;  Herriek  v.  Smith,  1  Gray.  40;  HiUff'e 
Cote,  2  Pick.  ITS;  Be  Payaon,     Kan.  7-57. 

If  the  law  is,  in  its  operation,  unreasonablo 
and  unjust.  It  ts  tbe  duty  of  the  court  to  dcclarj 
it  void. 

Oothm  V.  Stonington,  4  Conn.  226;  Welch  v. 
Wadnwth,  30  Coon.  Ib5;  (State  v.  Wcrdia.  0 
New  Eng.  Repi  162,  B6  Conn.  228. 

This  Statute  is  v(^d:  (1)  in  that  it  deprlrcs 
tbe  person  committed  of  the  right  to  trial  bv 
jury,  as  guaranteed  by  Hection  21  of  article  I 
of  the  Cooslitution  of  Connecticut:  (2)  it  de- 
prives tbe  person  committed  of  bis  liberty 
without  due  course  of  law. 

The  liberty  of  tbe  person  In  custody  is  at 
once  placed  at  the  discretion  or  caprice  of  tbe 
presiding  judge.  The  judge  determines  the 
truth  or  falsity  of  the  dtsciosure  offered,  tbe 
validity  and  good  faith  of  the  reasons  assigned 
for  making  no  disclosure,  pure  queetioos  ot 
fact,  involving  in  their  determination  tbe  lib- 


witness  was  not  compelled  to  answer  any  qufstlon. 
tlK  truthful  answer  to  which  would  have  a  ten- 
dency to  implicate  tbe  witnese  In  a  criminal  charge, 
or  expose  bim  to  a  penalty.  Bums  v,  Kempehall, 
»  Wend.  aw. 

niecourtie  to  determine  whether  tlie  answers  be 
may  give  could  directly  or  indirectly  criminate 
him,  hy  fumlslUng  evMenoe  oC  bis  guilt,  by  his 
own  admission:  even  if  It  only  establtsbed  onefact 
out  of  many,  which,  taken  together,  would  be  suf- 
flcieot  to  warrant  bis  oonvtotlon,  bis  privilege 
should  be  allowed.  If  tbe  oourt  holds  that  tiie 
answer  might  inany  way  criminate  the  witness,  tbe 
wItneM  Is  not  to  be  compelled  to  explain  bow  be 
would  t}e  criminated  by  such  answer.  /fcTapplnt 
»How.  Pr.  aW;  Curtis  V.  Knoi,8Denlo,  341. 

And  also  where  answers  to  a  question  would  hare 
dtagraced  tbe  witness,  the  privilege  may  l>e  pleaded 
and  must  be  allowed  by  the  court.  People  v.  Ma- 
ther, *  Wend.  3S0:  Cowen  A;  Hill's  nofef  to  Pbll.  Bv. 
flCil;  1  Burr.  £v.  Hit  I  OreenL  Bv.  454:  Lohnan  v. 
People,  1 N.  Y.  87»:  afflnalUB  S  Barb.  m. 

Befusal  to  answer  a  proper  question  In  the  exam- 
toatio  B  b''tore  a  referee  is  punlsfiable  ae  f or  a  ooa- 
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mj  of  tbe  ciUxen,  um  be  can  ustc  oeilber 
formulated  charge,  nor  cooqh),  oor  witnesses, 
DOT  appeal,  nor  adjournment,  tbat  he  may  as- 
tabBw  his  tigUt  to  cradcnoa  and  libN^. 

If  tbit  law  is  left  to  operate  in  a  aii^le  caie. 
at  ia  any  rlew  of  Its  applicatJoD,  no  relief  can 
be  poBstole  in  any  case.  Haw  can  a  person  se- 
cure release  on  habeas  corpus  where  the  record 
disclGseB  no  error  and  his  only  hope  is  to 
Rvene  a  flndioK  of  fad  clearly  witbin  tbe 
dtscrelion  of  the  court  below. 

Douglau  v.  Wiekwirt,  14  Conn.  491;  Fox  t. 
Bo^i,  12  Conn.  401;  StaU  v.  Bloom,  17  Wis. 
631;  SUjcart'M  Caae,  1  Abb.  Pr.  310;  Cburcb, 
Habeas  Corpus,  873,  481. 

A  legislative  enactmeot  is  not  ntcessarily 
"tbe  law  of  the  land,"  am  is  a  court  in  pro- 
ceeding under  such  enactmeot  aecessarily  pro- 
reeding  accordlDg  to  "due  course  of  law  '  as 
tbose  words  are  used  in  our  Coneiitution. 

See  Cooley.  Const.  L.  pp.  488-485,  and  note$; 
Camp  T.  £osvrt,  44  Conn.  301. 

Acts  interfering  with  constitutional  rights  in 
I  way  similar  to  the  law  in  question  have  been 
ftdopted  in  only  one  Stale  tn  the  Union,  and 
that  Aa  has  been  already  declared  unconsUtu- 
tiooa)  by  the  Sapreroe  Court  of  tbe  Stale. 

£c  parU  Grace,  12  Iowa,  308. 

The  Sutute  b  in  violation  of  the  14tb 
AmeodmeDt  of  tbe  United  States  Constitution 
ID  tbat  it  deprives  tlie  prisoner  of  the  equal 
proiectioo  of  tbe  law  in  subjecting  him  to  in- 
quiriea  under  summary  proceedings  and  pen- 
alties to  which  oth«  dlizent  who  procure  liq- 
uor are  not  liable. 

San  MaUo  Countg  v.  StnttA  Pae.  B.  Co.  7 
8awT.  517;  Cooley,  Const.  Lira.  p.  18. 

This  Statute  malccs  that  a  contempt  which  is 
not  I  proper  subject  of  contempt. 

Rapal)e,  Contempt,  p.  ^i,  and  cases  there 
died. 


A  police  iVf^uIatfon,  lummaiy  in  tla  ttatoi* 
and  directly  interfering  with  the  rla^t  of  per' 
sonal  liberto,  must  have  a  definite  oojeot  deav^ 
ly  attainable,  and  tbat  object  muat  b«  nnd^ 
niablj  In  tbe  intmat  of  pobHo  imler  and 
aafetv.  If  ita  purpose  la  in  the  line  of  Inrea- 
tisatlon.  It  must  obTlously  be  confined  to 
cHmes  actually  committed,  and  dangers  immi- 
nent and  well  defined. 

Tiedemao.  Pol.  Power,  pp.  1-16:  Lakeview 
V.  Bote  Hill  Omneterw  Co-  70  111.  192;  8taU  ». 
J^<>l'««.47He.  180. 

Mewre.  WilJJ&m  Bsmersley  and  Frai^ 
eis  H.  Parker,  for  appellee: 

Tbe  Statute  in  question  is  a  police  regulation 
designed  in  the  words  of  JuAge  Cooley.  "  to 
preserve  the  public  order,  and  prevent  offenses 
against  the  State." 

Cooley,  (Donat.  Lim.  p.  706. 

Its  particular  purpose  lsto{neTent  violaliona 
of  the  Liquor  I^ws.  It  is  inidd  of  and  aap- 
plementary  to  the  general  laws  regulating  the 
sale  of  intoxicating  liquors,  and  u  part  and 
parcel  of  tbe  Liquor  Lawa  of  tbe  State. 

iSafc)  v.  Brennan't  Ligvon,  36  Conn.  378; 
State  T.  Witoar,  43  Conn.  864;  State  t.  Tkomaa, 
47  Conn.  546. 

Our  statutes  autboiise  tbe  bank  commiaakm- 
ers,  railroad  commisdonera  and  fiasurance 
commis.'iioDer  to  make  Investlgationa.  summon 
witnesses  and  examine  them,  and  provide  for 
punishmeuts  by  comroitmeots  for  contempt  or 
otherwise,  when  witnesses  refuse  to  testify. 

Gen.  Stat.  ^  1837.  3868,  9886,  8480:  Jfo^ 
V.  Bgxbee,  45  C^.  888. 

Tbe  Act  in  quesUon  requires  tbe  person  wbo 
has  been  convicted  of  drunkenness  to  disclc^e 
certain  facts  tbat  are  peculiarly  within  his 
knowledge,  which  facts  the  Legislature  has 
j  determined  shoutd  be  disclosed  for  tbe  public 
1  good.  He  atanda  atmply  in  tbe  {dace  of  a  wH- 


ttmpL  LMhrop  T.  Oapp,  ID  N.  T.  W,  Afflrmioe  ^ 
Bow.  Pr.  <S8. 

A  wttoeai  may  be  punWied  for  refusal  to  answer 
■  material  or  competent  question,  althouKb  he  at- 
teoded  the  examination  and  wu  sworn  without  a 
Mitpgraa.  People  v.  Manton,  18  Abb.  Pr.  981. 

A  wftneasdulr  subpcsDaed.  refualog  to  tesilfy  be- 
f  on  a  ootary  public  lor  no  otber  reaaoa  tiiaa  bft- 
came  lie  Is  loatructed  by  bisattomey  not  to  answer 
tnajt  be  committed  by  Uw  notary  for  ooutempt. 
&ll«rkle.«>KaD.27. 

Coder  the  Georgia  Code  tbe  proprietor  or  oub- 
1i>b«r  of  a  newspaper  ts  a  competent  wltoeas  a 
trimlaal  proeecutioa  fur  libel  tberein;  and  be  may 
ahi  be  puDistied  for  contempt  of  court  as  any 
otbwwlUKMrefualnstotestUy.  Pledger  v.  SUIe. 

Rist.tte. 

BefuBl  of  a  nitneee  to  answer  proper  questions 
before  the  frsnd  Jury,  and  a«aln  wtien  brouKbt 
iDto  court,  asslffolDir  no  reason,  is  a  contempt  for 
«lild  be  may  be  ordered  to  pay  a  fine  and  to  stand 
cmmMed  until  be  sball  appear  and  answer  said 
<]Dnt(oa«.  or  until  tbe  f  urttaer  order  of  tlie  court. 
Jtf  Harris,!  L'tah,5. 

But  where  a  Judgment  debtor  was  asked  aa  to 
ti)e  atnouDtand  value  of  an  fncumbranoe  on  his 
property  six  moDtks  before  tlie  examination.  It  was 
held  tbat  soob  quiustkm  was  not  neoesMurUy  wltUn 
hi  power  to  answer,  and  an  answer  In  aubatanoe 
Uwt  be  was  unable  to  give  the  InConnatlOD  aalted 
for  waa  not  aec«asanly  evasive,  or  a  refusal  to  oom- 
V*f  wttb  the  order  requlriag  blm  to  answer  tbe 
WittDo;  for  It  did  aoC  look  to  m  dtocovery  oC 


propni^,  but  to  a  discovery  •  of  toeumbfanees. 
Wicker  v.  DreaMr.  U  Hew.  Pr.  m. 

Tbe  refnsal  of  a  wltneasto  answera  qnestkm  not 
pertinent  to  the  Maua  Is  not  a  eoatemi^  li^  ports 

Zeehandelaar,  71  Oal.  288. 

Courts  should  exerofse  great  oare  in  uompelllDr 
witnesses  to  answer  qnaatlons  where  the  witness 
claims  tbe  prtvlleee,  and  hasbroufffat  himself  wKb- 
1n  tbe  rule,  as  It  tsamatterezoluslvelr  between  tlio- 
court  and  tbe  witnem.  The  opposite  party  cannot 
obieoi.  He  has  no  rlfht  to  Insist  upon  tbe  privf- 
le^  and  require  tiM  ooart  to  exclude  It  on  tbat 
irroQod:  as  tbe  wttnese  has  the  rlirbtto  waive  Ma 
privliege,  and  If  ordered  to  teetiry.  be  may  refuse 
and  be  oomnltied.  (Soyes  v.  Thayer,  »  HIU,  064r 
Thomas  v.  Newton,  i  Hood,  ft  M.  48,  note  a:  Treat 
V.  Browntng,  4  Conn.  408;  BoutiiBrd  v.  Rexford. 
«  Cow.  t»,  Oowen  ft  Hill's  tiotes  to  Phil.  Ev.  784  b; 
Forbes  v.  WUhird,  64  Barb.  630. 

When  a  witoess  ts  directed  tiy  a  refbrec  beforp 
whom  be  Is  examined  to  answer  a  question,  and  ho 
refuses  to  answer,  ho  Is  guUty  of  oonDempt,  pro- 
vided the  question  Is  a  proper  one.  Lathrop  v. 
Clapp,  40  N.  Y.  838,  BfflrmlnE  %  How.  Pr.  «». 

No  appeal  lies  from  a  Judgment  ImpoalnR  a  pen- 
alty for  eontsmpt  of  oourb.  Teller  r.  People,  7 
Colo.  4U. 

Fower  of  court  to  punM. 
Tbe  power  wfatoh  tbe  ooort  poMesaesof  punlah- 

Ing  disobedience  of  Its  man  dates  is  one  of  tbe  safe- 
guards for  tbe  due  adndnMmttoo  of  Justdoe.  It  Is- 
0  neoessary  attribute  ot  tbe  court.  Statote 
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Mon  an  inTCsdgaUnv  officer,  and  is 
tKftted  aa  witoenes  ia  like  proceedioga  an 
lawfully  treated.  He  may  be  compelled  to 
testify,  but  not  agaiost  himaelf. 
Const,  art.  1,  %9.  U.  S.  Const. 6th  Amend. 
WilneaseB  who  refuse  to  testify  are  com- 
mitted for  cootempt  by  the  oootts. 

dm.  Y.WiOard,  SSFtck.  476;  FitopUY.  Kd- 
Ig,  S4  N.  Y.  74, 

Witoenes  who  refuse  to  teetify  io  preltmi- 
nary  iovesligatioDs  authorized  by  statute  have 
always  beea  punishable  by  commitment  for 
oooterapt,  and  wore  to  punlshaUe  when  our 
CoQstitutioa  was  adoptea. 

Chddard  V.  State.  13  Conn.  448;  Merriman 
V.  Bryant,  14  Codd.  205;  i^eteg  v.  Bridgeport, 
8  New  Eng.  Rep.  S80,  68  Coon.  ]. 

PuDUhmcot  by  commitment  to  Jail  of  per- 
sons guilty  of  cootempt,  including  witnesses 
refusing  to  testify,  was  part  of  the  "law  of  the 
land,"  or  the  "due  course  of  law,"  at  the  lime 
of  the  adoption  of  our  Constitution. 

Qen.  Stat  ltM)8,  pp.  231,  872;  Bilenbeeker  y, 
Plymouth  County  lHi>t.  Ct.  184  U.  S.  31,  88  L. 
ed.  801;  Cartwnght'9  Case,  114  Mass.  288; 
Midtlldfrook  v.  State,  48  Conn.  267;  Dandaon 
¥.  New  OrUans,  96  U.  S.  97.  24  L.  ed.  618. 

As  there  can  be  no  trial  of  the  person  inter- 
rogated, he  is  not  denied  s  trial  by  jury  by  the 
Statute. 

Waldo  V.  Sp$n<!er,  4  Conn.  71,  78. 

But  if  the  commitment  of  the  person  re- 
quired to  disclose  by  this  Statute  can  in  any 
sense  be  said  to  be  a  punishment  for  dronken- 
uess,  then  the  Sialute  is  still  constitutional; 
heeauae  the  crime  of  drunkenness  is  one  of 
those  petty  offenses  always  tried  by  single  mag- 
istrates in  oar  State  before  the  adoption  of  the 
Constitution,  and  therefore  not  affected  by  that 
iostmment. 

Qen.  Stat  1808.  p.  S41;  OM  v.  Aw,  12 


Conn.  Goddard  t.  SteOe,  U  Conn.  448, 
464;  Ourlii  t.  GiU,  84  Conn.  G4;  Beert  v. 
Beera,  4  Conn.  58B;  WmTs  App.  85  Conn.  465; 
State  V.  Word»n,  46  Conn.  809;  (Linton  r. 
Baeon,  66  Conn.  608;  1  Stereos,  History  Crim. 
Law,  188;  8  Stevens,  History  Crtan.  Law.  868. 

The  14th  Amendment  to  the  Conatf  tntion  of 
the  United  States  does  not  restrict  or  conflict 
with  the  police  power  of  the  States. 

Barbier  v.  OonnoUy,  118  U.  S.  81,  28  L.  ed. 
923,  and  noU;  Mu^  v.  Kantae,  133  U.  8. 
623,  81  L.  ed.  205;  PuneeU  t.  Penntylvania,  127 
U.  S.  678,  82  L.  ed.  858. 

All  liquor  leglslatifin  not  In  regulation  of  In- 
terstate commerce  is  within  the  police  power 
of  the  States. 

Limm  Ga»e$,  46  U.  8.  6  How.  504,  13  L. 
ed.  256;  Bartemeyer  v.  Iowa,  85  U.  S.  18  Wall. 
329-141,  21  L.  ed.  929-938:  Fo^  v.  Knn$a$, 
113  U.  S.  80S,  88  L.  ed.  680;  Mvgter  v.  Kan- 
tae, 123  U.  8.  688,  31  L.  ed.  205;  LaOroix  v. 
Fairfidd  County  Comre.  49  Conn.  591. 

Oftrpenter,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  was  cooricted  of  intoxica- 
tion, and  was  required  to  disclose,  under  the 
Act  of  1889,  chap.  167*  "under  oath,  when, 
where,  how,  and  from  whom  he  procured  the 
liquor  by  which  bis  intoxICRiioo  was  pro- 
duced." He  refused  "to  make  such  dis- 
clofiore."  Thereupon  the  magistrate  (the  judge 
of  the  Police  Court  of  Hartford)  before  whom 
the  trial  was  had  proceeded  "  to  commit  the  ac- 


*That  statute  provides  that  if  a  penon  be  found 
guilty  of  intoxication,  and  refuses  on  request  of  tbe 
proeeoutlng  oflloer  to  dtscloee  under  oatli  wlien, 
where,  howandfromirhom  be  procured  the  liquor 
by  wbtob  lita  latoxloatlon  was  prtiduced.  tbe  mains- 
trate  before  whom  tbe  tfial  was  Itad  sbaU  commit 
him  to  tbe  oountr  jail  tor  oontempt  of  court. 
tBep.] 


deolaras  it,  and,  in  so  doing,  vires  no  new  power, 
but  merely  deflnesaod  Umttsan  andrat  rule  of  the 
common  law.  To  allow  such  offendeis  immunity 
for  tbelr  misoonduot  would  baa  praotioalsurrendn 
of  a  trust  wblob  baa  tieen  OMiflded  to  the  Judlolar]r 
by  tbe  people  for  ttiedr  own|»oteotlon  and  beneflfc. 
Nevus  V.  Brookljrn,  1 N.  T.  Gtv.  Proa  4n. 

Tbe  power  of  a  court  to  puntah  for  an  alleged 
ooDtempt  of  its  authority,  ttiough  undoubted,  is  in 
Its  nature  arUtnuy,  and  Its  exerolae  Is  not  to  lie 
UfAetd,  except  under  the  ctroannrtuoes  and  In  tiM 
manner  preeorlbed  law.  It  to  esaeitttal  to  tbe 
validity  of  prooeedlnga  to  otmtempt,  aubjeotlng  a 
a  party  to  Bne  and  ImprtsODment,  Uiat  they  show  a 
case  in  point  of  Jurlsdiotion  within  tlie  provistons 
of  tlie  law  l>y  which  such  fwoceedlnis  are  author, 
ised,  for  mere  preeumpuoos  and  IntendnMils  are 
not  to  be  Indulged  In  their  support.  Batohelder  v. 
Moore.  42  Cal.  412. 

Power  to  puniA  foroootempt  to  a  judlelal  and 
not  a  leyislatlvo  one.  KUboiim  T.Thompson, UB 
U.  B.  UB,  »  L,  ed.  8:7:  Happr  v.  Hosbsr,  tt  ST.  T. 
8U;  »  Banorofe,  Hist  U.  &  4U:  3  Banoroft.  Htot.  n. 
8.fio,l(&l  BLOMn.U(^UB;  1  HaUan.  Const.  Htat. 

**:nie  summary  power  to  oosnnlt  and  pnnlih  for 
contempts  tending  to  obstruct  or  degrade  the  ad- 
mlnlatralion  of  Justice,**  the  Supreme  Judicial 
Court  of  HaSBSOhuHetta  well  aatd,  in  Ciirtwrlgbt*a 
Case,  U4  Haas.  »,  S88,  "to  lobenAit  In  courts  of 
cbaatonr  andotlierBapertcv  oonrtsas  essential  to 
the  ezeoutlon  of  their  powers  and  to  the  matate- 
naooeof  their  authorllir,  and  to  part  of  the  law  of 
18  L.R.  A. 


the  land,  witbin  the  meaning  of  Magna  Cbarta  and 
of  tbe  ISth  article  of  our  Declaration  of  Btgbts.** 
Tlie  Declaration  of  Kighta  here  referred  towaetliat 
which  formed  paK  of  the  Constitution  of  Hadsa- 
obuaetts,  and  contained  tbe  proliibltlon.  Inserted  in 
moat  of  the  American  Oonadtottons,  agalnat  de- 
priving any  person  of  life,  iitier^  or  estate,  except 
by  tbe  Judgment  of  hto  peers  or  the  law  of  ttie  land. 
So  in  Cooper's  Caae.  82  Vt.  S6S,  287:  *The  power  to 
puDlafa  for  contempt  to  inberent  In  tbe  future  and 
constitution  of  a  oouru  It  to  a  power  not  denined 
from  any  statute,  but  arising  from  neoweliyi  Im- 
plied, lieaaaae  it  is  necessary  to  tbe  exercise  of  all 
other  powera,"  Without  such  power.  It  was  ob- 
serred  In  Easton  v.  State,  SB  Ala.  fSSt,  Uie  adminis- 
tration of  the  law  wonid  be  in  oontinnal  danger  of 
being  thwarted  by  the  lawleas.  Ta  ttie  Mme  elTecC 
are  WatMD  t.  WlUlaras,  SB  Htn.  U4;  Johnston  t. 
Com.  I  Bibb,  we;  Oarfc  t.  People.  1 111. 886;  Com.  v. 
Dandridge,  t  Ta.  Gas.  40^  ffc  parte  Hamilton,  (Q 
Ala.  «:  Kedman  t.  State,  Ind.  tU;  People  t. 
Tuner.  1  CM.  US;  State  r.  Morrin,  IR  Ark.  888;  and 
Dumeoroos  cases  cited  In  note  to  Clark  t.  People.  1 
ill.  208,  in  12  Am.  Deo.  IN.  See  abo  Qneen  v 
Iieffoy.Ii.R.8Q.aiM. 

Due  pneem  «f  low. 

Tin  princlplesinToIved  In  this  caption  bare  re- 
oeired  extended  treatment  In  ttte  following  cases: 
People  V.  O'Rrien.  S  L.  R.  A.  2B^  Ul  N.  T.  1; 
Cbauvin  t.  Taltton,  S  L.  B.  A.  194,  8  Uont.  451; 
Jensen  r.  tlnion  Pao.  R.  Go.  mtah)  4  L  B.A.ni; 
£•  Oannon  (R.  J  5  L.  R.  A.  M 
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eoMd  fwcoDtemptM  court  to  the  eommon  Jail" 
for  ten  d«yi.  On  a  writ  of  habeas  corpus  he 
ma  bnracht  before  a  judge  of  Uie  superior 
court.  The  sherifTa  Tetnm  set  out  the  pro- 
ceedings in  the  police  court,  and  the  mlttlrnus 
teaed  thereou.  The  complalDant  demurred  to 
the  retuni,  because,  be  says,  the  Statute  under 
wbtdi  Uw  pToeeedtDn  were  bad  is  obooxiona 
to  oonatituuonal  pnmriotw.  The  judge  over- 
mled  the  demurrer,  and  the  complaluant  ap- 
pealMl. 

PidyMods  for  dfscloflurea  by  persons  found 
fetoxicated  or  arrested  forintozicatlon  first  ap- 
pwed  in  the  Statute  of  1854,  and  hare  sinne 
lemahied  there,  with  some  changes  from  time 
to  time.  l7otll  1889  disclosures  were  at  the  op 
tion  of  the  ivisooer,  and  could  only  be  made 
before  GOBTictkm;  and.  upon  being  fairly  made, 
they  contemplated  the  discharge  of  the  intox- 
icated person.  The  Statute  of  1689  made  a 
ndioil  cbauge.  It  provides  for  disclosures 
only  after  conviction,  does  not  discharge  the 
inismer,  and  the  dlscloeure  is  made  compul- 
sory. Whether  this  Act  Is  a  substitute  for  the 
Sutote  preriously  existing,  or  la  In  addition 
thereto,  u  not  now  a  materUl  question. 

The  first  ground  of  demurrer  Is  that  the 
Statute  "is  a  deprivation  of  the  right  to  a  trial 
by  Jury,  as  provided  by  section  31  of  article  1 
of  tbe  Constitution  of  Connecticut."   This  ob- 
jection miaconcrives  the  nature  and  character 
of  the  proceeding  before  the  poHce  court.  The 
appellant  was  not  then  before  the  court  as  a 
defendant  in  a  criminal  prosecution.  That  had 
been  his  position;  but  upon  his  conviction  that 
vascbanged,  and  he  became,  so  far  as  this  case 
ii  concerned,  merely  a  witnebs.   He  was  In  no 
sense  on  trW,— no  one  was, — and  therefore 
was  not  in  jeopiutly.   Tbe^oceedlng  was  not 
Judicial,  but  ministerial.   For  more  than  a 
century  and  a  half  we  have  had  upon  tbe  stat- 
Die>book  a  law  authorizing  the  grand  jurors  in 
tbe  several  towns  to  meet  and  advise  and  !n- 
qaire  into  tbe  offenses  that  had  been  commit- 
ted, witb  power  to  summon  and  examine  wit- 
neases,  and,  if  need  be,  to  punish  for  contempt. 
On.  Stai.  %  91.   This  proceeding  is  but  an  ex- 
teosiob  of  the  same  pmrter  to  other  officers  for 
tbe  aaaie  general  purpose,  namely,  the  protec- 
lioD  of  Bociely,  by  preventing  crime  through  tbe 
detection  and  punishment  of  offenders.  The 
magisitale  acting  in  an  administrative,  and  not 
in  a  judicial,  capacity,  tbe  fitness  being  In  no 
jwpudy,  and  expaaed  to  no  detriment,  pro- 
rided  heie^es  fairiy,  this  section  of  the  Con 
■diuitoD  la  not  apptieable. 

The  seeraid  groond  of  demurrer  Is  that  "such 
a  connittnient  on  sold  Statute  is  a  deprivation 
of  lib^j  without  due  process  of  law,  as  for- 
U'ldeo  section  9  of  article  1  of  the  Consti- 
MoB  of  Ooonectlcnt.'*  Punishment  for  con 
tmpt  by  a  court  or  oilier  tribnaal  duly  au- 


thorizedia  "due  procflM  of  law"  iritUu  the 
meaning  of  tbe  CcmstHutioii.  The  ridit  and 
duty  of  the  State  to  pn^t  Its  jurisdictimi  and 
dignity  by  punishing  for  contempt,  In  proper 
cases,  through  its  officers,  is  the  sacred  i^ht  of 
self-defense. 

The  third  groond  of  demurrer  Is  that  "  tbe 
matter  made  a  contempt  of  court  by  the  Statute 
is  not  a  proper  contempt,  and  It  is  Incompeteat 
for  the  Legislature  to  suspeiid  or  abrogate  the 
prisoner's  constitutional  prerogatives  by 
making  such  refusal  a  contempt,  and  providing 
a  Bumoiary  commitment  therefor,  since  the 
refusal  is  entirely  disconnected  with  any  pro- 
ceeding pending  before  the  court,  and  has  no 
relation  whatever  to  the  dignity  or  duty  of  tbe 
court,  or  to  the  administration  of  justice  in  any 
present  or  future  case."  This  objection  rests 
entirely  on  the  assumption  that  tbe  testimony 
of  tbe  prisoner,  when  obtained,  will  be  of  no 
use;  in  effect,  that  the  Statute  is  a  mere  wanton 
exercise  of  power.  But  this  assumption  is  net 
well  founded.  The  Statute  provides  that  the 
testimony  lAall  be  certified  ud  forwarded  to 
the  State's  attorn^.  Its  utility  Is  a  matter  for 
the  Legislature  to  determine,  and  It  has  done 
so.  It  IS  not  for  the  ap^llaot  or  the  court  to 
say  that  the  information  is  of  no  value,  and  has 
no  relation  to  the  administration  of  justice  in 
any  present  or  future  case." 

The  fourth  ground  of  demurrer  Is  that  "  tbe 
Statute  is  In  violation  of  tbe  14th  Amendment 
to  tbe  United  States  Constitution,  in  that  it  de- 
prives the  prisoner  of  tbe  equal  protection  of 
the  law  in  subjecting  him  lo  inquiries  under 
summary  proceedings  and  penalties  to  which 
other  citizens  who  procure  liquor  are  not  li- 
able." All  offenders  against  law  or  good 
morals  are  liable  to  be  subjected  to  some  incon- 
veniences from  which  others  are  exempt.  Of 
those  so  offending  some  will  txs  detected  and 
made  to  suffer  such  iocooveniences,  while 
others  may  escape.  It  was  not  the  purpose  of 
this  amendment  to  place  all  such  offeuders  upon 
an  equal  fooling. 

There  Is  one  error  assigned  that  does  not  seem 
to  be  raised  by  tbe  demurrer,  namely,  that  "the 
conrt  erred  In  ruling  and  holding  that  tbe  Stet- 
ute  la  a  valid  statute,  not  contrary  to  public 
policy  and  natural  juslice."  Perhaps  we  have 
sufBciently  answered  this;  but  we  will  add  that 
it  is  the  duty  of  all  good  citizens,  when  Je^Uy 
required  so  to  do,  to  testify  to  any  facts  within 
thcdr  knowledge  itifectiDg  public  Interests:  and 
no  one  has  a  natural  right  to  be  protected  in  his 
refusal  to  discharge  this  duty.  Public  policy 
does  not  forbid,  but,  on  tbe  contrary,  often  re- 
(^ulres,  legislation  to  facilitate  the  administra- 
tion of  Justice. 

We  find  no  error  in  the  judgment  appealed 
from. 

In  tbli  o^nion  the  other  Judges  concurred. 
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Qeotgp  H.  FXTZCIEEALD  et  at. 
ORAin)  TRUNK  K  CO.  of  Unada. 

(....VL...-) 

to  give  one  sUpper  a  faror  and  advantase  over 
others  by  a  rebate  to  ille^l  at  common  law. 
£.  Contracts  concerninf  InieratJtte 
I  trJuiBportatton  must  be  regarded  as  made 
upon  tfae  tMsls  and  with  tbe  understanding  tbat 
changee  Id  tfae  law  applicable  to  tfaem  majr  be 
made  by  Cbngreas,  and  there  la  do  rested  rlsht  In 
tiw  law  as  It  exJsts  at  the  time  they  are  made. 

(iAr8.ifln.) 

EXCEPTIONS  by  plaintiff  to  a  mVag  of  tbe 
Enex  County  Court  in  favor  of  defendant 
directing  a  pro  forma  judnneDt  in  its  favor 
npon  an  agreed  statement  oi  facts  In  an  action 
brousht  to  recover  rebates  alleged  to  be  due  to 
plalDtifT  under  a  shipping  contract.  Judgment 
affirmed. 

Tbe  statement  of  facts  set  out,  in  1886  plain- 
tiffs agreed  to  furnish  defendant  170  car-loads 
of  lumber  to  be  freighted,  in  conalderatioD  trf 
vbicb  agreement  defendant  promised  to  pay 
plaintiffs  $6  per  car-load;  tbat  defendant  was 
to  receive  for  transporting  such  luml3er  i|38  on 
each  car  load,  which  was  the  regular  tariff  rate 
between  the  points  to  which  tbe  contract  re- 
lated; tbat  before  the  commencement  of  this 
suit  plaintiffs  bad  furoisbed  to  defendant  170 
car-loads  of  lumber  and  bad  fully  performed 
tbeir  agreement;  tbat  relying  upon  said  afiree- 
ment,  and  to  carry  out  and  fulfill  the  same, 

IilaintifTa  bad  purchased  said  170  car-loads  of 
umber  and  hauled  the  same  to  Island  Pond, 
the  designated  place  of  shipment,  prior  to 
January  1,  1687;  that  07  car-loads  of  said 
lumber  were  delivered  to  and  carried  by  de- 
fendant subsequently  to  April  5, 1887,  on  which 
tbe  agreed  $6  per  car-load  had  not  been  paid. 
Further  facts  appear  in  the  opinion. 
Mr.  I«a.forreat  H.  ThompBom  with  Mr. 
Z.  K.  HanBai*,  for  plaintiffs: 

Tbe  Interstate  Commerce  Act  is  not  retroact- 
ive and  does  not  either  prohlMt  or  release  the 
defendant  from  performing  its  contract. 

Dubugue  A  8.  C.  R.  Co.  v,  Biehmond,  86  U. 
8. 19  Wall.  684,  33  L.  ed.  178. 

Courts  uniformly  refuse  to  give  to  statutes  a 
retrospective  operation,  whereby  rights  pre- 
Tiously  vested  are  injuriously  affectM,  unless 
compelled  to  do  so  by  language  so  clear  and 
positive  as  to  leave  no  room  to  doubt  that  such 
was  the  intenlion  ot  the  Leeislsture. 

Cheu)  Heong  v.  United  States,  113  U.  8.  586, 
28  L.  ed.  770;  Untt^  8tate»  v.  Beth,  7  U.  8.  3 
Cranch,  800,  3  h.  ed.  479;  Sedgw.  SUt.  and 
Const.  L.  3d  ed.  160-178:  Cooley,  Const.  Llm. 
4lh  ed.  76;  Sturgit  v.HuU,iSiVt.  307:  Chicago  & 
A.  B.  Co.  V.  Chieago,  F.  <£  W.  Coat  Co.  70  III.  131 : 


Dvhuque  A  8.  O.  B.  Co.  T.  BidimonA,  66  U.  S. 
19  Wall  564,  23  L.  ed.  173. 

So  long  as  Congress  does  not  pass  any  law  to 
regulate  commerce  am<»ig  tbe  several  Htatea,  It 
thereby  indieatea  Itit  wQl  that  commerce  ahall 
be  free  and  unirammeled. 

Brovin  v.  Sbvttvn,  114  U.  S.  688.  39  L.  ed. 
257. 

Hence  parties  were  free  to  make  such  coD- 
tracts  as  they  chose  in  matters  relating  to  in- 
terstate commerce  ptior  to  the  Interstate  Com- 
merce Act,  and  if  Congress  bad  intended  it  to 
cover  existing  contracts,  it  would  have  said  so 
in  express  terms. 

Waliing  v.  Michigan,  116  U.  8.  446,  29  L. 
ed.6ei. 

There  is  nothing  in  aaid  Act  wbldi  prohibits 
8  shipper  from  obtaining  the  most  favorable 
terms  be  can  make  with  the  carrier;  and  if  tbe 
rate  for  transportation  obtained  by  him  is  less 
than  that  charged  by  the  carrier  for  tbe  same 
services  to  the  public  generally,  the  special  and 
favorable  contract  thus  obtained  is  not  void  aa 
to  tbe  shipper  securing  the  reduced  rate,  but 
under  said  Act  every  other  shipper  has  a  right 
to  have  his  goods  carried  upon  like  favorable 
terms. 

See  ConAm  AN.  W.B.  Cb.  v.  Ei>erahed,  h. 
R.  8  App.  Cas.  1039,  34  Hoak.  Eng.  Kep.  630. 

The  contract  is  valid  at  common  law. 

Menaeho  v.  Ward,  27  Fed.  Rep.  530;  Baxen- 
dale  V.  EoMtern  Counties  B.  Co.  4  C.  B.  N.  8. 
61;  Branlev  v.  South  EoMem  B.  Co.  13  C.  B. 
N.  S.  68;  FiteUuiy  B.  Co.  v.  Gage,  13  Gray. 
808,  809;  Spofford  v.  BoUon  A  M.  R.  Co.  128 
Mass.  838. 

Congress  has  no  power  except  such  aa  has 
been  expressly  granted  to  It,  or  such  as  is  nec- 
essary or  proper  for.  carrying  into  execution 
tbe  powers  specified,  and  those  vested  by  the 
CuDStitution  in  the  government,  or  some  de- 
partment or  officer  thereof. 

M'CuUoch  V.  Maryland.  17  U.  S.  4  Wteat. 
405,  4  L.  ed.  601. 

The  principle  that  Congress  cannot  ainogate 
or  impair  existing  contrafsts  se«ns  U.be  recog- 
nized. 

Union  Pac.  R.  Co.  v.  United  States.  90  U.  8. 
700.  35  L.  ed.  501;  Dubuque  A  8.  C.  B.  Co.  v. 
Bidmondt  tupra. 

Mr.  OearM  N.  Dale,  with  Mr.  0«sIm 
Rur,  for  deiendant: 

lilo  common-law  case  approves  of  diffoent 
terms  or  rates  of  carriage  to  different  shippers 
under  circumstancea  precisely  alike  u  exist  in 

tllifl  Cfl86« 

Boot  V.  Tjong  Island  B.  Co.  A  L.  R.  A.  881. 
114  N.  Y.  300;  Chieago  A  A.  B.  Go.  v.  Rople, 
67  111.  1),  16  Am.  Rep.  599;  Vincent  v.  Chi- 
cago A  A.  R.  Co.  49  III.  83:  Mesacitgerv.  Penn- 
eyknnia  il  Cb.  36  N.  J.  L.  407,  IS  Am.  Rep. 
467:  State  v.  Delairare.  L.  A  VK.  R.  Ch.  48  K. 
J.  L.  65,  57  Am.  Rep,  643;  2ieic  England  Exp. 
Co.  V.  Maine  Cent.  R.  Co.  57  Me.  IW;  tihipper 
V.  Fennsglrania  R.  Co.  47  Pa.  888. 


HOTB.— As  to  tbe  law  re^lattng  unjust  and  In- 
equltable  discrlmlDatloa  on  tbe  part  of  common 
carriers,  as  against  Individual  sblppers,  see  Pensa- 
oola  ft  A.  B.  Oo.  V.  State.  8  L.  B.  A.  Ml, »  Fla.  810; 
Bootv.I«oclBlwidlLCo.4X..B.A.881.1U  N.  T. 
18  L.RA. 


WO,  and  Clevfdaad,  C  C.  *  I.  B.  Co.  v.  Closser  (Ind.) 
9  L.  B.  A.  751. 

As  to  the  Judicial  Interpretation  of  the  Interstate 
Commerce  Act.  see  note  to  United  States  v.  Imr 
(SCo.>2L.B.  A.M& 
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A  carrier  bas  no  ilgM  to  cbsrge  a  lower  rate 
to  one  than  to  another,  although  bti  cfaargesto 
(fibers  are  reasonahle. 

Lhieago  dk  A.  B.  Co,  t.  Pev^,  67  III.  11,  lIC 
Am.  Rep.  599;  RwpfeT.  Ohtcago  dk  A.  R.  Oo. 
55  m.  Ill;  Chicago  dtlf.  W.  R  Oo.  JFlwpfc, 
58  ni.  865;  Hay'  Case,  12  Fed.  Rep.  809;  Seo- 
ftldJ.  Lake  Bhort  A  M.  8.  R.  Co.  1  West.  Rep. 
812,  43  Ohio  Bt.  671;  Memnger  v.  Pmntylvama 
K  CV?.37N.  J.L.  6SU8aniIfordv.  Oatawimt  W. 
R.  C".  24  Pa.  STO;  Bmlm  t.  Lehigh  Coal  *  2fav. 
Co.  4"  Pa.  78;  Snipper  v.  Pinntylfania  R.  Oo. 
tvpn;  United  Stata  Etp.  Co.  t.  Baehnan,  38 
Obio  Bt.  144. 

Tbe  prohibition  of  ex  pott  facto  laws  was 
aimed  at  criminal  cases. 

Cummingsv.  Mittovri,  71  U.  8,  4  Wall.  377, 
18  L  ed.  356. 

This  lav  is  this  case  does  not  affect  the  pay- 
inf  or  acceptance  of  rebate  on  cars  shipped  be- 
fore iu  passi^.  It  relates  to  facts  occnning 
sDoe,  and  having  no  relation  whaterer  to  acts 
done  before. 

See  KrinffY.  MimuH,  107  U.  S.  227, 27  L. 
«!.  509;  3  Bancrofk.  History  oC  the  Gonstitu. 
lion,  218. 

Xor  can  it  be  truly  asserted  that  Congress 
mar  not,  by  Its  action,  indirectly  impair  the 
obligation  of  contracts,  if  by  tbe  ezpTMsion  be 
"meant  reoderiog  contracta  fmitlns,  or  par- 
lialiT  fruitless." 

Legal  Tender  Com;  79  U.  S.  13  Wall.  547, 
SI>L.fld.81L  See£Mur»v.  <;urt«,  7Watts, 
M»:  AuWnA^T.  amt.86Fft.07. 

Powws.  delivered  the  opinion  of  the 
court: 

The  agreed  facta,  In  substance,  are  that 
prior  to  the  passage  of  the  Interstate  Com- 
merce Act  the  defendant  promised  to  pay  the 
plaintiffs  a  rebate  of  $6  upon  each  of  the 
170  car-loads  of  lumber  which  the  plaintiffs 
were  to  deliver  to  the  defendant  for  transpor- 
tatiM  from  Island  Fond  to  points  in  Massa- 
<^usetta;  and  that  the  usual  charges  made 
Ui  all  Clippers  for  such  freight  to  such  desig- 
nation was  $38  per  car-load ;  that  prior  to 
April  5.  1887  (tbe  day  on  which  the  Inter- 
state Commerce  Act  took  effect),  the  plain- 
tiffs had  delivered  78  car-loads  for  trauspor- 
tatioa  as  aforesaid,  and  after  that  date,  bad 
delivered  the  remaining  97  car-loads,  all  of 
which  the  defendant  had  carried  to  its  des- 
tination ;  that  the  defendant  haspald  the  $6 
rebate  to  the  plaintiffs  on  the  78  car  loads, 
and  this  suit  is  brought  to  recover  such  re- 
bate on  the  97  car-loa&.  The  plalntifb  have 
1b  all  respects  fully  performed  their  contract, 
aad  the  sole  queacion  is.  Can  they  recover  tbe 
rebate  on  the  lumber  delivered  for  transpor- 
iBtian  according  to  the  ooatract,  after  said 
April  S?  It  was  snggested  in  argument  that 
h  did  not  affirmatively  appew  but  that  the 
|S  rebate  was  allowed  to  all  other  patrons  of 
the  defendant  shipping  lumber  to  the  same 
jraints,  and  so  no  discrimination  was  made 
tn  the  contract  in  the  plaintiffs'  favor.  But 
thia  is  not  the  fair  construction  of  the  agreed 
facts,  and  the  counsel  on  both  sides  have 
arffued  tbe  case  upon  the  theory  that  this 
leb^  was  a  favw  and  advantage  given 
the  plaintiffs,  and  not  enjoyed  by  otlier 
yatraoB. 
ttL.K  A. 


Many  sound  i^ewohS'iniighe^be  bsged  i« 
support  of  tbe  tvropoaitiOaiHbat -Conisns^' 

XQ' those  prliKnplee  of  |nstica  and  equity 
di' underlie  all  law,  eannob  paaa  a  lair 
whic&'will  desire^  or  impair  tte  ohligaijoft 
of  existing  contnMits,  exee&A  4n  .banhruptcf 
and  other  Instanoes  speicislly  enumerated  in 
the  Constitution.  Tbe  Pectoral  Otmstitution 
expressly  prahibits  the  paaaage  of  such  lawa 
by  tbe  States,  but  la  stlent  respeotiiig  the 
power  ci  Oongresa  so  to  do.  But,  whatever 
may  be  said  upon  Aat  <iuestl(»,  it  i»  not 
involved  in  this  case.  The  agreed  case  ia 
that,  "unless  the  plaintiffs'  right  to  recover 
ia  barred"  by  the  Interstate  Commerce  Act. 
the  plaintiffs  are  to  recover.  That  right  of 
recovery  la  not  barred  if  Congress,  in  tbe 
passage  of  tbe  Interstate  Act,  exceeded  ita 
power.  It  exceeded  Ite  power  if  it  impaired 
U>e  obligation  of  an  existing  contract.  This 
ts  tbe  aylloginn  that  the  argument  upon  this 
branch  of  the  case  is  reduced  to.  The  obli- 
gation of  a  contract  in  law  Is  that  element 
of  duty  or  promise  which  a  party  can  be 
compelled  to  perform.  If  performance  cannot 
be  compelled,  there  is  no  legal  obligntion 
in  the  contract.  The  contract  In  question, 
as  it  stood  when  made  and  down  to.Aprll  S, 
1887,  is  to  be  tested  by  the  principles  of  tlu; 
common  law.  At  common  law,,  common 
carriers  were  held  to  be  persons  who  exercised 
their  calling  for  tbe  public  good,  tipon  equal 
terms,  aud  with  the  same  facilities  to  all 
their  ctntomera.  Tbey  could  not  lawfully 
exercise  their  callins  by  granting  advantages 
to  one  customer  Which  they  denied  to  another, 
but  were  held  to  the  duty  of  serving  all  alike. 
Their  calling  is  one  public  in  it«  nature,  and 
the  common  law  exacted  of  them  a  strict 
impartiality  in  their  dealiaos  with  tbe  pub- 
lic. If  the  plaintifts  conld  tianiq>ort  their 
lumber  to  marlret  for  $6  per  car  load  lese 
than  their  neighbors,  tbey  would  very  soon 
have  a  monopoly  of  tbe  business.  Many 
cases  might  be  cited  to  show  tliat,  at  common 
law,  all  such  special  terms  atid  favoritism 
are  illegal.  Mesaenger  v.  Pennsylrnnin  B. 
Go.  36  N.  J.  L.  407,  is  a  rcpresentati  vo 
case  in  which  Beasley,  Ch.  J.,  states  the 
doctrine  irf  the  oommou  law  with  great  clear- 
neaa  and  loroe.  Bee  also  Afidmri^  v.  J^iiia- 
ddphia  <S)  B.  B.  Oo.  68  Pa.  870 ;  McDuffee  v. 
F&rtland  A  R.  R  Oo.  tXt  N .  H.  4m ;  Nete 
England  Bxp.  Co.  v.  Mains  Cent.  R.  Co.  57 
Me.  188;  Pierce,  Railroads,  498. 

This  contract,  then,  at  tbe  common  law. 
had  no  legal  binding  force,  so  long  aa  it  was 
executory,— no  obligation  which  could  be 
enforced,  and  therefore  no  obligation  which 
the  Intco^te  Commerce  Act  could  either 
impair  or  destroy.  The  Interstate  Act,  there- 
fore, did  not,  in  ite  operation  upon  this  con- 
tract, disturb  any  vested  rights,  because  no 
l^al  rtghta  were  vested  when  tbe  o(Hitract 
was  made.  8o  long  as  the  parties  to  tlie 
contract  executed  it,  each  was  safe  from  any 
liability  to  the  other  by  reason  of  such  per- 
formance. In  such  cases  the  law  leaves  the 
parties  lust  where  they  leave  themselves. 

In  this  case  it  is  to  be  noted  that  the  con- 
tract called  for  a  transportation  of  the  lumber 
through  three  Statea.  Such  carriage,  .there- 
fore, u  eomnwrce  between  the  States,  within 
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the  DMuIng  of  uUcle  1.  8,  of  the  Federal 
Cmistitution.  Saeh  commerce  is  solely  reg- 
ulated by  CcHigTBas,  and.  when  parties  ma£e 
ctmtracts  to  engage  in  interstata  commerce, 
tbey  are  held  to  do  so  upcm  the  basts  and 
witD  the  anderetaodin^  th«t  changes  In  the 
law  applicable  to  their  contracts  may  be 
made.  There  can.  In  the  nature  of  things, 
be  no  vested  right  in  au  existing  law  which 
precludes  its  change  or  repeal,  nor  vested 
right  in  the  omissioQ  to  legislate  upon  a  par- 
ticular subject  which  exempts  a  contract  from 
the  effect  of  subsequent  legialation  upon  its 
subject  matter  by  compet«Qt  legislatire  au- 
thority. Cooley,  Const.  Lim.  384,  574: 
Tlu^  V.  ButUtad  &  B.  B.  Co.  27  Vt.  140 ; 
Ogden  v.  8aunder$.  25  U.  3.  12  Wlieat.  214, 
6  L.  ed.  606 ;  State  v.  HolfMs,  88  N.  H.  225. 
The  power  to  regulate  commerce  between  the 
StatM  is  one  given  expressly  in  ^bit  Consti- 
totioD  to  OmgnM,  t^b  Intnatate  Act  was 


called  Into  being  by  reaftm  of  the  making  of 

contracts  like  the  one  at  bar.  tJnjust  dis- 
crimination  waa  one  of  the  chief  evils  ia 
transDOTtatlott  which  C<xigfess  attempted  to 
end  vtj  this  Act,  and  we  see  no  reason  why 
the  Act  oould  not  as  properly  put  an  end  to 
a  contract  already  working  the  mischief 
to  prohibit  the  making  of  one  in  the  future. 
The  case,  then,  comes  to  this.  The  plaintiffs 
seek  to  enforce  a  contract  which  is  pn^tbited 
by  law.  Tbe  doctrine  Is  elementwy  that, 
whenever  the  plaintiff  Is  compelled,  in  order 
to  make  out  his  case,  to  show  the  illegal 
contract,  he  cannot  recover.  Here  tlw  reb^ 
of  $6  is  the  illegal  feature  of  this  contract. 
This  rebate  is  ube  precise  thing  sued  for. 
The  plaintiffs  are  compelled  to  prove  that 
the  defeodant  made  an  illegal  promise  to  pny 
as  the  gist  of  their  right  to  recover.  Such 
promise  is  not  eDforceable. 
Judgment  Jor  d^eadatU  nfimud. 


UmNESOTA  SUPREME  COURT. 


Fnnk  Q.  PETERSON,  Reapt., 

JoHph  H.  KAYER,  Appt. 

(....BDnn.....) 

*AMem]daj«vrt>ow«a  hired  fnMB  month 
to  Bsontli*  at  a  stipulated  salary  payable  at  (be 
end  oCeaoh  mootb,  whose  duty  was  to  collect  and 
Teoelve  the  moneys  of  his  employer,  babitually. 
and  during  all  of  the  several  months  that  he  re- 
mained in  the  service,  emt>ezzled  the  moneys  of 

'Head  note     Mitchux,  J. 


Us  employer  which  oame  into  his  hands  la  tbe 

course  of  hit  employment.  Bd-i,  that  he  was  not 
entitled  to  recover  anything  for  liiB  serrlcre,  the 
contract  tm  each  month  being  an  entire  one,  to 
wit,  to  serve  an  entire  month  for  an  entire  sum. 
and  he  bkvlnir  ftiUed  to  perform  his  oontract  for 
any  one  month  beoaiae  of  his  breach  of  the  Im- 
plied condition  that  be  would  serve  his  emplojrer 
hcmestly. 

(jBlyl,lfl»L) 

APPEAL  by  defendant  from  a  In'T'm.pnt  of 
the  Municipal  Court  of  St.  Paul  in  favor 


KOTC— SnMre  contract  must  be  per/ormtd  before 
vage*  ean  be  demanded. 

Ttbfis  been  held,  in  England,  that  if  a  party  hired 
for  a  certain  time  bo  conduct  himself  as  to  justify 
his  discharge,  be  shall  forfeit  the  current  ralary 
even  for  the  time  for  which  be  has  served.  Turner 
V.  RobiDson,  fi  Bam.  ft  Ad.  7^.  Se«  also  LUley  v. 
Elwln.  11  Q.  a  742;  BalUie  v.  Kell.  i  Bing.  N.  C.  038; 
Amor  V.  Fearon,  9'Ad.  A  El.  551;  Beach  v.  Hullln, 
S4N.J.  L.  843. 

To  justify  a  discharge,  there  must  be,  on  the  part 
of  the  servant,  either  moral  mlsconduot,  pecuniary 
or  otberwlee,  wlUfnl  dlaobedienee,  or  hatrftual 
neglect.  Callo  v.  Bronnolcer.  4  Oar.  A  P.  BIS. 

But  this  doctrine  has  been  denied  io  more  recent 
oaae«,  and  it  la  now  held  that  misconduct  may  t>e 
Bumcient  to  Justify  a  dlsoharge,  although  It  does 
not  Include  moral  turpitude.  Smith  v.  Thompson, 
S  C.  &  44;  3  Walt,  Act.  and  Def .  600. 

A  servant  who  leaves  his  master's  service  before 
tbe  expiration  of  tbe  month,  wttbout  excuse  and 
by  his  own  vlQful  fault,  can  recover  nothing  for 
the  portion  of  the  month  for  which  he  has  worked 
Nelichka  v.  Bsterly.  2B  Minn.  14S. 

Whweaservant,  whose  wages  are  due  and  pay- 
able periodieally,  as  quarterly,  nutnthlyor  weekly, 
refuses  to  Berve  in  the  maimer  oontmcted  for,  or  Is 
rightfully  discharged  at  any  Intwvenlng  period 
between  the  days  when  his  mges  are  due,  he  can 
reoover  nothing  for  that  portion  of  time  during 
whiob  be  has  served  sinoe  the  Isst  periodical  pay- 
mentof  wages.   Beach  v.  Mullin,  84  N.  J.  L.  848. 

When  a  servant  is  discharged  for  legal  oaooe,  he 
eannot  recover  for  services  rendned  under  tbe 
contract.  Spain  V.  Anott.  S  Btvk,  IML 
»  L.&  A. 


When  a  sorvant,  where  wages  are  due  oeriodl- 
cally,  refuses  to  perform  his  part  of  the  contract, 
and  so  conducts  himself  that  the  maimer  is  Justified 
In  discharging  blm.  he  fa  not  entitled  to  be  paid  any 
wages  for  that  portion  of  time  during  which  be  tios 
served  since  the  last  periodical  payment  of  weires: 
that  istosay.Ifaservant,  whose  wages  are  only  due 
yearly.  Is  ria^tfuUy  dlBcbarged  t>efore  the  expira> 
Hon  of  tbe  year,  he  oould  recover  nothing  for  serv- 
ices rendered  previous  to  sueh  discharge;  and  the 
same  principle  would  apply  to  the  case  of  a  quar- 
terly, monthly  or  weekly  hiring.  In  any  ol  Btiota 
oases,  if  the  servant  fail  to  perform  bis  part  of  tbo 
oootmot,  or  be  rightfully  discharged  at  aoy  bater- 
venlng  period  between  the  daya  when  his  wages  are 
due,  he  can  recover  nothing.  This  Is  upon  the 
principle  that  tbe  contract  was  an  entire  contract, 
and  tbe  performance  of  the  Bervlcea  for  tbe  whole 
time  agi^ed  upon  was  In  theoatore  of  a  condttlon 
precedent  to  his  right  to  reoDTerany  wages.  Smith, 
Hasb  and  Berv.  lis. 

The  proposltioos  of  law  thus  stated  are  supported 
by  the  following  caseBt  Turner  v.  RobiiMOD,6Car. 
*  P.  16;  Rldgway  v.  Hungerford  Uarket  Co.  8  Ad 
ft  BL 171;  LUley  v.  Blwln,  11 Q.  B.  742.7fie;,  757;  Turn- 
er V.  Mason,  14  Hees.  ft  W.  U2;  Llbbart  v.  Wood,  1 
Watts  ft  S.  265;  Singer  v.  HoCormick,  4  Watts  ft  S. 
206. 

The  principle  Is  stated  In  Blmllar  language  in  S 
Parsons,  Cont.  40,  and  2  Smith,  Lead.  Gas.  1 43. 

DMumuty  af  tervrnt  defeat*  riokt  to  ww*. 

In  mnet  cases  full  and  faithful  performance  by 
pfadmi.:  of  his  enttae  oontiaet  is  a  condition  pre- 
cedent to  any  recovery.  Wood,  Hast.  ftSerr.  W?. 
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of  idaintifl  Id  an  action  broiufht  to  recover 
nlvjr  aU^ted  to  be  dna  j^dntul  for  sonrioes 
laKteied  to  defendant  BeMrmd. 

The  ftcti  are  itated  In  the  opioton. 

Mr.  Am  E.  Bow*  for  appellant. 

Memn.  Heat/  Johns  and  R.  Zi.  Johna. 
for  re^Mmdent: 

A  Berrant  whose  wuee  are  due  periodically, 
cren  tbougb  employea  for  a  definite  time,  and 
who  is  rightfully  discharged,  ma;  nevertheless 
THover  tor  the  periods  of  service  already  com- 
pleted: 

Tagtor  T.  Laird.  1  Hurlst.  So  N.  267;  Button 
V.  Thainpttni,  88  L.  }.  C.  P.  m-,  8mith,  Mast, 
sod  Serr.  p.  195;  WlUte  v.  Atkint.  8  Cush.  867; 
2i€teman  v.  Beagan,  63  Ga.  756. 

A  contract  for  hiring  at  ao  much  per  month 
ii  a  hiring  by  Uie  month— if  nothing  Is  aald  as 
tothe  term  of  serrice. 

Beach  V.  MuUin.  84  N.  J.  L.  848. 

Servant's  contracts,  though  for  a  specified 
time,  are  deemed  apptHtionable,  and  a  servant 
«bo  has  been  discharged  for  cause  Is  stilt  enti- 
tled lo  recover  for  the  work  actually  done. 

14  Am.  A  Bne.  Sncyclop.  Law,  p.  798;  Ixm- 
mee  v.  GiiU(fmr,  88  Ale.  088;  Jona  v.  Jmm, 
2  Swan,  606;  JTosMy  t.  Thghr,  5  Coldw.447. 

Respondent  may  recover  for  services  per- 
fonoeii  during  the  fracdonat  part  of  a  month  in 
which  he  was  discharged,  leas  such  damages  as 
sMellaot  sustained  by  reason  of  bis  tortious  act. 

iwiorT.  Asfowfi,  9La.Ann.Mn;  Green  y. 
lIvbM,£3Vt.l88;  Murdoekr.  I^iOim  Aeade- 
mt,  ISPkk.  844;  CarnM  v.  Weteh,  26Tex.  147; 
JSmb'M  v.  Loiui.  8  Md.  182;  Bobineon  v.  8an- 
4en,  84  Kim.  Wl;  JSieift  v.Oarriman.dO  Vt. 

an. 

HItehell,  delivered  the  opinion  of  the 
coort: 

The  allegations  of  the  complaint  are  that 


IM,  UM  81,  an.  •  103;  mxhy  v.  Farsoiu,  4a  Com. 

FMetttr  ii  a  oODdltloii  preoedent,  whenever  sn 
aitint  seeks  omnpensatioa  Erom  his  prlooipaL  See 
Headmon  v.  BjrdiauUo  Works,  9  PhUa.  100. 

Tteie  cu  be  no  put  recovery  for  part  perf orm- 
aace.  ITMiUsn  t.  YaoderUp,  IS  Johns.  IffT. 

Where  the  pertormaooe  of  work  and  labor  to  a 
muHtloo  precedent,  to  entitle  the  partj  to  recover 
tfalfUliDMit  most  be  shown.  WoUO  v.  Howea,  SO 
JI.T.aE.1 

Ctndltlioiii  pteoedent  have  always  been,  and  still 
are,  atrfcUr  enforced  by  the  courts  of  HewTork< 
ai>d  oonplete  perfonnanoe  In  precise  accord  with 
the  contnct  loststed  npUL  See  SmlUi  v.  Brady,  17 
K.T.UI-m 

The  burden  Is  on  the  plaintiff  to  avnr  and  i»ove  a 
fanument  of  a  oooditlon  precedent.  Oakley  v. 
Morton.  11  K.  T.  X. 

Ivant  BCts  of  dIsboDesty  or  crime  which  seri- 
Mily  tfleot  the  master's  Interest,  oimtiaued  durlnc 
bftKrTtoe,mlfht  well  be  regarded  as  a  bar  to  the 
teeomy  of  wares,  sithoueb  the  amount  received 
•ed  ftmiduteotly  appropriated  might  be  fttr  lees 
thu  the  smount  fixed  by  the  oootraot.  Tomer  v. 
Kouwcnboreo.  1  Cent.  Rep.  wr,  100  N.  T.  11& 

^Spolnrood  v.  Barrow,  5  Bxch.  110,  It  was  held 
ttat  wbera  a  servant  employed  to  collect  moneys 
f(w  hfi  muter  retains  a  part  of  the  money  when  It 
^MMBe  h)to  bis  bands,  sod  does  not  pi^  the  some 
f]"*r.  be  hsB  broken  Us  contract,  may  to  dtoobarged 
hykbisestBr.  and  can  recover  no  wages  even  for 
fiertiNn  nrvtees  lendered.  And  the  aame  was 
MlaBlBBeani  v.  Hodfca  SMIllery  O0.M  L.T- 


T.  Haveb.  78 

the  plaintiff  performed  labor  and  work  for 
deftmdant  for  seven  and  a  fraction  mwithw  at 
an  agreed  sum  per  month,  payable  at  the  end 
of  each  month.  The  answer  admits  tlw  em- 
ployment at  the  sum  alleged  for  eacb  and 
every  month  that  plaintiff  diould  work  for 
defendant,  and  that  the  plaintiff  woi^ed  the 
length  of  time  stated,  bnt  allefiea,  by  way 
of  defense,  ttiat  during  all  the  time  of  bis 
service  tiie  plaintiff  stole  and  appropriated  to 
his  own  use  large  sums  of  defendant's  money 
which  came  Into  his  hands  in  the  course  of 
his  employment,  and  that,  as  soon  as  defend- 
ant discovered  the  fact  he  discharged  the 

f plaintiff  from  hfs  service.  Upon  the  plead- 
ngs,  therefore,  the  contract  must  be  taken 
to  nave  been  a  hiring  by  the  month  or  from 
month  to  month,  the  wages  being  due  and 
payable  at  the  end  of  the  month.  Judgment 
having  twen  ordered  for  plaintiff  on  the 

ftleadings,  it  must  be  taken  as  true,  as  al- 
eged  in  the  answer,  that  during  all  of  the 
time  of  plaintiff's  service,  viz.,  during  each 
and  every  one  of  the  months  that  he  was  in 
defendant's  employment,  he  was  constantly 
engaged  in  embezzling  hia  employer's 
money.  White  the  whole  services  were  not 
performed  under  one  entire  contract,  <yet.  as 
to  each  and  every  month  by  Itself,  the  con- 
tract was  an  entire  one,  viz.,  to  work  an  en- 
tire month  for  an  entire  price.  A  contract 
to  pay  a  cetteln  sum  for  a  month's  service  is 
as  entire  in  Its  eonsldemtion  as  is  a  contract 
to  pay  a  certain  sum  for  a  single  chattel. 
Beach  v.  MuUin.  34  N.  J.  L.  848.  Therefore, 
to  entitle  plaintiff  to  recover  the  specified 
wages  for  any  one  month,  he  must  have  sub- 
stantially penormed  the  contract  of  service 
for  that  mmth.  According  to  the  settled 
doctrine  of  this  court,  had  plaintiff,  before 
the  expiration  of  the  month,  abandoned  tlie 


N.  B.  606,  although  the  servant,  after  Dslng  the 
moneys  for  blnuelf,  made  them  up  afterwards,  and 
althon^  his  failure  to  pay  over  other  moneys  wafi 
caused  by  mere  carelessneM  or  torgetfulness.  And 
see  Turner  v.  KoUnson,  S  Oar.  *  P.  IB. 

It  Is  not  the  discharge  that  bats  plalntUTs  reoov- 
ery,  but  plalntitr'a  misconduct.  This  to  readily  and 
oonoluslTelr  shown  by  the  familiar  principle  that, 
although  tbera  be  a  dlsoharge  before  the  time  of 
servlee  has  expired,  yet,  where  the  discharge  was 
wrongful,  i,  e.,  iriMre  then  wss  no  mtsoonduct  by 
the  servant  to  Justify  tto  dlsebarge.  the  servant 
cwBreoover.  Perry  t.  IHokenon,  WN.  T.  aOD. 

The  following  cases  sustain  the  principle  that 
where  the  contract  is  an  entire^  the  recovery  of 
damages  fOr  Its  breach  to  not  allowed,  unless  It  ap- 
pears tlMt  the  omditlons  precedent  have  been  duly 
performed.  Ketehum  v.  Bvolaoa,  18  Johns,  an; 
Stephens  v.  Beard,  i  Wend.  OM;  Hiorpe  v.  White, 
18  Johns.  fiS;  Jennings  v.  Ooap,  lSJohBe.M{  Laotry 
T.  Parka,  8  Oow.  8^  Harsh  v.  Ralesson,  i  Wend.  614: 
Paf|ev.Ott,ai>Bnlo,«)S;  ChampUn  r.Bowlsy.  18 
Wend.  U7;  HoKnIght  T.  Dunlop,  4  Bsrb.  SB;  Pratt 
r.  GuUck,  18  Barb.  SOT;  White  v.  Hewitt.  1  B.  B. 
Smith.  3BK;  Blokels  v.  Patttoon,  14  Wend.  367;  Baker 
V.  HiggtBS,  81  N^T.  887;  Cnnnlngham  v.  Jones,  80 
N.  T.  488:  BnoAteel  r.  Kew  York,  88  N.  T.  188; 
Bmltfa  V.  Brady,  17  N.  T.  1Y8;  Beab  r.  Moor,  18 
Johns.  837;  Tompkins  v.  Dudley,  28  N.  T.  8K:  Ket- 
tle V.  Harvey,  n  Vt.  801;  Whitley  v.  Hurray,  84 
Als.  188:  Angle  t.  Banna,  88  IlL  418;  Olmstead  v. 
Beale,  10  Pick.  888;  -Aaron  v.  Xooxe,  81  Ho.  »; 
Htawr  V.  Bradlv,  88  Plek.  W.  See  also  note  to 
Keedy  V.  Long  (Hd.)  S  L.  B.  A.  m. 
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aerrioe  wfthoot  excoae,  and  by  bis  own  wiU- 
fnl  fault,  he  oould  have  recovered  Dothing 
Ua  the  portion  of  tiie  montb  he  worked,  be- 
came be  would  not  In  lucb  case  have  per- 
formed bis  oontnct  StUehka  v.  Btteriif.  20 
Minn.  146;  Kekn  T.  Fhndel,  20  Minn.  470. 
1^  Mme  remit  would  have  followed,  and 
on  ^e  Bame  i^und,  had  tbe  defeodant  dur- 
ing the  month,  for  good  and  sufflclent  cause, 
discharged  the  plMntifl  frcmi  his  service. 
But  it  was  an  implied  omdition  of  the  con- 
tract that  plaintiff  should  serve  tbe  defend- 
ant faithfullr  and  honestly.  Although  only 
implied,  this  was  as  mueb  a  Dart  ot  the  con- 
tract as  was  tbe  express  condition  as  to  the 
time  of  service,  and  the  breach  of  the  one 
was  just  as  much  a  failure  to  perform  the 
contract  as  would  have  been  a  breach  at  the 
other,  and  the  consequences  in  both  eases 
would  be  the  same.  Indeed,  if  there  is  any 
case  of  non- performance  of  an  entire  contract 
whidi  diould' prevent  a  recovery,  it  is  where 
a  servant  has  been  habitually  embezzling 
his  master's  money  which  came  into  his  han{» 
in  the  course  of  his  employment ;  for,  in 
such  cassa,  not  only  is  the  breach  the  result 
of  positive  dishonesty,  but  it  goes  to  the  very 
root  of  the  subject  matter  of  the  contract  of 
service.  To  allow  the  dishonest  servant  to 
recover  the  value  of  bis  services,  less  what 
the  master  can  show  by  direct  and  positive 
proof  (often  impossible)  he  had  stolen,  would 
neither  subserve  the  ends  of  justice  nor  tend 
to  promote  common  honesty.    L^art  t. 


Wood.  1  WatU  A  S.  26S.  Of  course  sub- 
stantial, and  not  exact,  performance,  accom- 
panied with  good  faith,  is  all  the  law  re* 
quires  in  the  case  of  anj  contract  to  entitlo 
a  party  to  recover  on  It.  Although  a  plain- 
tin  be  not  absolutely  free  from  fault  or  omis- 
sion in  every  particular,  the  court  will  not 
turn  bim  away  if  he  has  in  good  faith  made 
substantial  performance,  but  will  enforce 
his  rights  on  the  one  hand,  and  preserve  Uio 
rights  of  the  defendant  on  the  other,  by  per- 
mitting  a  recoupment.  Leedt  v.  Little.  42- 
Minn.  414;  EUiott  v.  GaldweU,  48  Minn.  8S7, 
9  L.  R.  A.  52. 

Neither  ia  the  rule  which  we  have  applied 
to  the  present  case  to  be  extended  bo  far  as  to 
forfeit  wages  already  earned  on  a  contract 
already  fuU-y  performed  and  at  an  end.  For 
example,  in  this  case,  bad  the  plaintiff  faith- 
fully and  honestly  served  tbe  defendant  dur- 
ing all  of  tlie  first  seven  months,  his  wages 
for  wliich  were  fully  earned,  tJiey  would  not' 
be  forfeited  by  a  breach  of  the  contract  for 
the  sevMith  month.  But  in  tbe  present  case. . 
according  to  the  answer,  the  plaintiff,  whose 
duties  included  the  a>nstant  and  daily  re- 
ceipt of  defendant's  moneys,  failed  to  per- 
form bis  contract  for  any  montb,  having 
willfully  and  dishonestly  violated  it  in  a 
most  sut»tantial  and  essential  matter.  Hence 
he  never  earned  his  wages  for  any  of  tbft 
months  he  was  io  defendant's  serrioe. 

Judgment  reveraed. 


MISSOURI  SUPREME  COURT. 


Bernard  PATH,  by  Next  Friend,  Beapt, 

V. 

TOWER   GROVE  &   LAFAYETTE  R.. 
AppL 

(....Mo.....) 

1.  An  ordlnMce  requiring*  the  eondno- 
tOT  aad  drivar  of »  ntroet-car  tokeepft 


TlgUnat  watch  for  all  veblcles.  and  persons 
on  foot,  flflpeclally  cblldren,  and  Btop  the  car  In 
the  shortest  time  and  space  poselble  on  the  first 
appeuanee  of  danger  to  them,  la  valid,  under  a 
charter  which  irtves  power  to  make  ordinances 
not  iDcoDsietent  with  the  general  law,  and  to  li- 
cense and  r^rulate  the  oonstractlon  and  opera- 
tion or  street  railroads. 
8*  Fallnre  to  obserrv  the  degree  of  care 
running  a  street-car  which  Is  re- 


KOTB.— Scope  and  efftd  ef  mtmlolpal  ordtnaac«8. 

A  street  railway  company  by  accepting  a  fran- 
ohise  from  a  munioipo]  authority  oblliiat«a  iUalf  to 
perform  all  the  oondlUoiu  precedent  reguired  In 
tbe  irnint  Mtd  to  comply  BtrlQUy  wttb  suob  «on- 
traotual  matters  as  were  stipulated  tot  at  tbe  time 
tt  received  its  charter.  Paolfla  B.  Oo.  v.  Leaven- 
worth. 1  DUI.  303;  Northern  Cent.  B.  Co.  v.  Balti- 
more. 21  Md.93;  Jersey  City  A  R  E.  Co.  .  v.  Jersey 
i.'itvftH.B.Oo.aiN.  J. Sq. Si. 380;  Indianapolis* 
U.  K.  Oo.  V,  Lawreaoeburg,  34  ImL  anu  Bidimond. 
F.  &  P.  B.  Co.  V.  Biota  mood,  06  U.  8.  S2L,  St  L.  ed. !»; 
Detroit  V.  Detroit  City  B.  Go.  76  UicW  m.  See 
Pink  T.  et.  Loals,  71  Uo.  GS. 

Altliougb  the  propoiiitioai  that  tbe  Legiatature  of 
a  Stateie atone  competent  to  make  laws  Is  true, yet 
It  Is  also  settled  that  it  ia  competent  for  the  LeKie- 
hrture  to  ddegate  to  municipal  florporationa  tbe 
power  to  make  by-laws  and  ordlmuioes.  with  ap- 
propriate sanctions,  whioh,  when  authorised,  have 
the  foroe,  In  favor  ot  the  municipality  aad  against 
perauoB  tmind  thereby,  of  liwa  passed  by  the  Leg- 
islature of  the  State  (Beln  Lowell,  8  Allen,  407: 
Brick  Presbr-  C&urA  v.  rork,ft Cow.538;  St. 
Louis  V.  BoOngfls^  U  Bio.  1%  16,  per  Ctamble,  St. 
13L.RA. 


Louis  V.  Manufacturers  Bank,  4Si  Mo.  574:  Jones  v» 
Firemen's  Fund  Ins.  Co.  2  Daly,  3B7;  UcDcriuott  v. 
MotropoliUn  Board  of  Police  DIat.  5  Abb.  Pr.  iSSi 
Hasoo  v.  Sbawneetown,  T!  111.  533;  Dee  Uulnes  Gas 
Oo.  V.  Dcs  Moines.  U  Iowa.  SOS,  U  Am.  Rep.  756; 
State  V.  Tryon.  30  Conn.  183;  Indianapolis  r.  Indi- 
anapolls  Gas  Li^rht  &  Coke  Co.  K  Ind.  SOCcitins  text; 
Beardcn  v.  Madison,  78  Oa.  IS4;  St.  Johnsbury  v. 
Tbompeoo,  iM  Vt.  300;  Starr  v.  Burlington,  15 1«wa» 
67;  I  Dillon,  Mun.  Corp.  fl  SOB. 

The  terras  "by-law,"  "ordinances,"  and  "munici- 
pal regulation"  have  subsLaiitiatly  tbe  same  mean- 
lug,  and  are  de&ned  to  be  "tbo  ]awa  of  tbe  corpo- 
rate district,  made  by  the  authorized  body,  in  die- 
tiootiOQ  from  tbe  general  law  of  the  State.''  Tbey 
are  local  regulations  for  the  government  of  tbe  in- 
I  habltnnta  of  the  particular  place.  State  v.  Lee.  29 
j  Minn,  lal-163  ilttK!)  and  oases,  Taoderburg,  J.;  An- 
derson, Law  Diet.  738. 

The  words  "ordinaooes  "and  "by-laws"  are  synon- 
ymous. BIU8V.Goshea.3:L.R.A.an,ll?Ind.S^. 

LiaMtty  of  gtrtet-car  eompany  far  injury  to  iff'rs- 
trtans; 

For  injuries  occasioned  by  negligence,  street  rail- 
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null  tfl  br  B  TBUd  ordlnaneelmptMint  a  penilty 
tbenfor  nod«n  ■  straet-oaroomiMiiir,  whhdi  hM 
ndecttken  to  obey  onUnutoes  In  oorulitenttioQ 
of  tbeifffbt  to  1MB  the  pubtte  straHs  for  iti  tmcta, 
UiUa  to  a  pencm  who  !■  injured  Is  ooniequenoe, 
■Ittentli  dacrae  <tf  ouo  mar  be  Uff  bw  than 
tlatwblcliwotiMotbflrwtaaboreqDlxeil  br  law. 

(Jime»,18nj 

TRANSFER  from  the  Bt.  Lonis  Conrt  of 
Appeala  of  an  action  appealed  to  that  ooart 
from  the  St.  LodU  Circuit  Court,  which  wai 
brought  to  recover  damages  for  petsonal  In- 
juries alleged  to  have  resulted  from  defend- 
iBl^  neg^^ence,  ud  lo  which  ajndnneat  bad 
bees  eoiaedlo  favor  of  pialntUI.  Swmd. 

Statement  by  SlMrwood*  /..* 

Action  by  infaot,  seven  ^eers  of  age, 
through  next  friend,  for  in  juries  recefTed  oy 
the  fnmer  in  ctmaequence  of  coming  in  oon- 
tad  with  Mie  of  toe  defsndant'  Company's 
cut,  which  was  allflged  to  have  happened 
byieaatmof  theneKHgoioeof  thatCtunpany, 
ud  also  because  of  its  negligent  failure  to 
obserre  the  requirements  of  subdivision  4, 
S  m^  art.  6^  Rev.  Ord.  1887,  of  the  City 
of  St.  Louis.  This  was  the  aabatance  of 
the  petUioQ. 

Said  BubdivisloD  4  reads  as  follows; 
'Fmtrth.  Ttie  conductor  and  driver  of  each 
ax  shall  Inep  ft  vigilant  watch  for  all  vehi- 
cles and  persons  on  foot,  especially  children, 
either  on  the  track  or  moving  towards  it, 
tnd  00  the  first  appearance  of  danger  to  such 
peisons  or  vehicles  the  car  shall  be  stopped 
la  tbe  shortest  time  and  space  possible." 
Section  1251  of  the  same  article  provides  that 
"my  person,  corporation,  company,  or  cO- 
putoership,  or  the  praeident,  superintendent, 
or  manager  thereof,  violating  or  failing  to 
comply  with  any  of  tbe  foregoing  provlsiooa 
of  this  article,  except  as  otherwise  provided 


w«y  oompsnies  are  liable,  asoUten  are.  upon  eom- 
isoa.law  principles,  and  no  moieao.  Louisville  ft 
P.B.Co.r.8mltli,SDavaU,S0e,66e;<  Borer,  Bail- 
iD«lS.U3t. 

AiMreet-oaa  are  nomore  danaeronsto  pedeatrt* 
tnta  tbeMreettfaan  carriages,  mnnibusss,  or  any 
■Mber  retalcle  drawn  br  bones,  no  more  oare;oaD  be 
required  or  street-railway  oompaoiee  In  the  man- 
■remPDtof  their  carsand  hones  In  tbe  street  thRo  le 
nqolred  of  tbe  drira*  or  owner  of  any  other  vehi- 
cle, TtaL,  ordlnarr  care.  Pendleton  St.  R  Co.  v 
"Ur(a.woMoKSI»:  Pendleton  St.  B.  Co.  v.  8MU- 
iatn,f|  OMo  St.  1, 86;  Baltimore  City  Pam^  R.  Cr>. 
T-  HeDonnell.  48  Hd.  834,  fiSS:  Dnger  v.  PorCy-Seoond 
»■  B.  Co.  U  N.  Y.  407:  ailUsan  v.  New  York  *  H. 
B- Oo.  1  a  O.  Batlb,tfl.  W. 

Vbrnapar^  is  situated  on  a  street,  where  Iw 
ha*  a  legal  right  to  be,  in  pasBlng  over  lt.tt  la  tbe 
duty  or  the  driver  ot  a  oar  approacbing  him 
umake  i  vigilant  use  of  bb  .senses  to  discover 
vhetber  tbe  party  la  in  a  pofltlon  of  perl),  and  to 
coDtrol  the  movement  at  Vb  car,  so  far  as  poenlble, 
to  «\oW  Injury  to  bim.  Watoon  r,  Broadway  k 
fcWDth  Ave.  K.  Co.  8  N.  Y.  8.  B.  588. 

Oocdtlring  bones  along  tbe  Mveeta  of  a  efty  is 
^nsdioaatlcffMta  that  psesfng  era  on  foot  may 
be  «l  tbeerosrtnas.  aod  to  trtm  reaaonsMe  oarenot 
tolainniknB,  if  be  fails  t«  look  out  for  tbeto.  or 
he  nea,  does  not,  so  far  as  In  his  power,  avoid 
tbe«,h«ia«taairffeablewMh  nesllgeaoe.  ICurphy 
v.Oir.HR.T.U. 
»LR.A. 


for,  shall  he  deemed  guilty  of  a  mlsdemeaDor, 
and,  upon  conviction  thereof,  be  fined  not 
less  than  $0  nor  more  than  $000." 

Tbe  answer  of  the  defendant  was  substan- 
tially a  general  denial,  as  well  as  the  fol- 
lowing :  "  Defendant  .  .  .  charge*  tiie 
fact  to  be  that  the  boy,  Bernard  Fftth,  sus- 
tained certain  injuries  at  the  time  alleged, 
which  injuries  were  caused  by  his  own  acta 
and  conduct,  in  this :  that  while  one  of  <1e- 
fondant's  cars  was  moving  along  Oolumbue 
Street,  in  the  City  of  8t.  Louts,  in  a  wmal 
and  lawful  manner,  said  child,  without  the 
knowledge  of  defendant's  driver,  suddenly 
and  unexpectedly,  carelessly,  and  nngli- 
gently,  ran  up  to  and  against  tlw  moving  car 
in  such  manner  as  to  cause  it  to  ttM  a<?roft& 
the  track  upon  which  said  car  was  moving  .- 
that  the  driver  of  said  car  at  the  time  ob- 
served pnMKr  care  and  diligence  In  tbe  dis- 
charge of  his  duties,  and  was  not  guilty  of 
any  negligence  in  the  premises.  Tbe  d^snd- 
ant  says  wat  the  injuries,  if  any.  aastalnwi 
by  said  child  .  .  .  were  caused  by  the 
improper  acts  and  negligent  conduct  of  said 
child  us  afMtnald,  and  by  tbe  negligence  of 
said  obild's  parents  In  permitting  said  child 
to  be  upon  the  public  streets  without  the 
care  or  control  ol^  an  ulder  pentm,  aad  wwra 
not  caused  1^  the  negligence  or  fault  of  Uiis 
defendant,  or  any  ol  its  agenta  or  serwrta.** 
The  evidence  on  behalf  of  plalatiS  tondad  to 
that  the  plahitifT,  Bernard  Fatb,  was  a 
boy  between  four  and  five  years  old  when  be 
was  Injured ;  that  on  the  With  day  Of  July. 
1884,  between  6  and  7  o'clock,  and  when  it 
was  still  daylight,  said  Beroard  wss  on  Co- 
lumbus Street,  near  Carroll,  in  the  City  of 
8t.  Louis;  that  be  w«a  either  upon  defend- 
ant's tracks,  or  approat^lng  same,  as  one' of 
defendant's  cars  moved  northwardly  alon^ 
Columbos  Street;  thst  the  driver  of  defend- 
ant's oar  either  did  or  by  the  exercise  of 


Thedrlrer  of  a  veUcSe  to  tbe  streefa  bf  a  city  it 
bouad  to  be  vlrllaat  to  dtoeover  anyone  exposed 
to  danger,  and  tf  he  falls  to  look  lo  the  dlreotion  tn 
whiota  be  is  going  and  an  aoaidont  happens  in  oaa- 
segueooB.  be  Is  cbargcaUe  wWh  ne^iseMe;  The 
driver  of  astteeMar  Is  not  exoused  trora  tbeper- 
fornuuice  ot  tbls  du^  by  the  neoesslty  of  jmaUnR 
change  for  a  passenger.  Hylaod  v.  ITookera  B.  Co. 
15  N.  Y.  8.  R.  834. 

If  the  deceased  child  exercised  due  care,  and  the 
injury  was  oaused  solely  by  the  negUfcenoe  of 'de- 
fendant's driver,  ttie  defendant  was  liable  without 
regard  to  the  question  whether  It  was  ne^lgf^nce 
Id  the  parents  to  let  the  obiM  go'with  eO  youn^  an 
attendant.  STor  would  Degllgenoe  upon  the  part 
of  so  yonair  a  Alld  as  the  dsaassad.  Wbea  ttaero 
wastion«fUBeoeeiq>ontbepart  oS  tbapuenuov 
tbe  attendant,  tfOsolve  the  defendant  from  UahlUtv. 
nU  V.  Forty-SeooDd St. &  C.  Sfc,  F.  U.  Co.  i7  JJ. Y.WI. 

An  Infant,  when  suing  In  his  own  behalf  for  In- 
juries to  his  person  arlaing  from  the  begUvencu  uf 
otiiers,  must  be  free  from  the  imputation  of  nuKll- 
gence  on  bis  part  tending  to  produce  the  ilnma^ef 
sought  to  be  recovered.  Hib  rule  is  the  wrmp, 
whether  the-aotlon  be  by  an  Infant  or  an  ■ailnit; 
Bun^e  V.  Broadway  ft  Seventh  Ave;  Ri  Co.  »  Barb. 
ta».  Bee  notM  to  People  v.  NeiSten  (Nt  Y.i  IL. 

A.  US;  Rupavd  V.  abesa|)eafca>*  OvB.  Co.  iKyJ  7  L, 

B.  A.SH. 
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proper  care  and  diligence  could  tiaTe  seen 
the  boy,  and  ttiat  he  was  in  danger,  and 
could  have  Btopped  the  car  in  time  to  pre- 
Tent  the  accioHit,  but  that  lie  neglleentlj 
and  carelessly  ran  against  him,  .  resuUrng  in 
perscmal  injury. 

Plaiatiff'a  testimony  waa  ronOicting  as  to 
the  extent  of  the  accident, — whether  a  wheel 
dragged  between  the  brake-rod  and  the  front 
wheel  until  the  car  was  stopped,  —but  the  evi  • 
denoe  tended  to  show  that  he  was  knocked 
down,  bruised,  and  injured;  that  there  were 
no  bcHiea  broken ;  but  that  he  sustained  sub- 
stantial injuries,  and  suffered  pains,  and  was 
laid  up  in  bed  for  a  period  of  time,  and  still 
flliowea  some  effects  «t  the  injury,  in  the  way 
of  stiffness,  BerTousneas,  etc.  Plaintiff  also 
offered  in  evidence  Uie  fourth  clause  afore- 
said. 

The  defendant  objected  to  the  introduction 
of  the  ordinance  on  various  grounds ;  among 
them,  that  "said  fourth  clause  of ■  said  ordi- 
nance Is  not  a  lawful  rule  goreniing  dili- 
gence  or  negligence  in  this  State;  that  the 
same  ia  ille^  and  Told,  and  against  the  law 
of  the  land ;  and  because  the  city  Lad  no  right 
or  authority  to  enact  tlie  same."  But  the 
court  overruled  said  objection,  and  said  ordi- 
nance waa  admitted. 

The  eridenoe  on  tlie  part  of  defendant 
tended  to  show  that,  owing  to  some  local  dis- 
turbance of  a  trifling  character,  a  crowd  of 
men,  women,  and  children  had  gathered  on 
the  sidewalk  in  front  of  a  house  on  the  east 
side  of  Columbus  Street ;  that  the  plaintiff, 
Bernard,  was  in  the  crowd ;  that,  as  the  car 
came  along,  a  policeman  suddenly  scared 
and  scattered  the  crowd ;  that  the  children 
ran  in  various  directions ;  that  plaintiff  ran 
obliquely  in  a  northwestern  direction  with- 
out looking  ahead ;  that  he  struck  the  car 
between  the  mule  and  the  dash-board;  that 
be  fell,  and  waa  caught  by  the  brake-rod 
and  dragged  along,  but  that  Xbe  car  was 
stopped  in  time  to  prevent  the  front  wheel 
from  passing  over  him ;  that  the  driver  <tf 
defendant's  car  acted  with  great  promptness 
and  diligence  in  stopping  the  car,  and  that 
he  could  not  have  become  aware  of  the  dan- 

Serous  approach  of  plaintiff  earlier  ttian  he 
id.  The  jury  found  a  verdict  for  the  plain- 
tiff in  the  Bum  of  $600.  and  there  was  judg- 
neot  accordingly,  and  on  appeal  to  the  St. 
Louis  Court  of  Appeals  that  judgment  waa 
reversed  and  the  cause  remanded iont  one  of 
the  judges  of  that  court  deeming  that  decis- 
ion contratT  to  the  decision  of  this  court  in 
XMe#  V.  A.  louiM  R.  Oo.,  40  Mo.  S06.  the 
cause  has  been  tnmsfened  hnre  In  oonfomity 
with  section  6,  art.  6,  of  the  Constitution. 

Sections  dO,  38,  and  35,  art  9,  of  the  Con- 
stitution reouire  that  tlie  charter  of  the  city 
shall  be  in  harmony  with  and  subject  to  the 
Constitution  and  laws  of  Missouri. 

Section  86.  art.  8,  of  the  City  Charter  also 
declares:  "The  mayor  and  assembly  shall 
have  power  within  the  city  by  ordinance  not 
IncoDUstent  with  the  Codnatftution  or  any 
law  of  this  State  or  of  this  charter,  .  .  . 
(S)  to  establish,  open,  vacate,  alter,  widen, 
oxtend,  pave,  or  otherwise  improve  uid 
^)rinkle  all  streets,  avenues,  sidewalks, 
.  .  .  and  to  regulate  the  use  thereof;  .  .  . 


(6)  to  license,  tax,  and  regulate  .  .  . 
street-railroad  cars,  livery  and  sale  stables, 
hackney  carriages,  private  carriages,  ba- 
rouches, buggies,  wagons,  omnibuses,  carts, 
drays,  and  other  vehicles,  and  all  other  busi- 
ness, trades,  avocations,  or  professions  what- 
ever; (10)  to  impose,  collect,  and  enforce 
fines,  fcmeitures,  and  penalties  for  the  breach 
of  any  city  wdiDsnce.  (11)  To  grant  to 
persons  or  corporations  the  right  to  con- 
struct railways  in  the  city,  subject  to  the 
right  to  amend,  alter,  or  repeal  any  such 
grant,  in  whole  or  in  part,  and  to  regulate 
and  control  the  same  as  to  their  fares,  hours. 
Mid  frequency  of  trips,  and  repair  of  their 
tracks,  and  toe  kind  of  rails  and  vehicles. " 

And  sections  1  and  2  of  article  10  of  the 
charter  provide  that "  the  mimiclpal  assembly 
shall  have  power,  by  ordinance,  to  determine 
all  questions  arising  with  reference  to  street 
railroads  in  the  corporate  limits  of  the  city, 
whether  such  questions  may  involve  the  cod- 
struction  of  bu«i  street  railroads,  granting  the 
rigbt  of  way,  or  regulating  and  controlling 
them  after  their  completion ;  and  also  shall 
have  power  to  sell  the  franchise  or  right  of 
way  for  such  street  railroads  to  the  highest 
bidder,  or,  as  a  consideratiMi  therefor,  to  im- 
pose a  p$r  eapita  tax  on  the  passengcra  trans- 
ported, or  an  annual  tax  on  the  gross  receipts 
of  such  railroad,  or  on  each  car ;  and  no 
street  railroad  shall  hereafter  be  incorporated 
or  built  in  the  City  of  St.  Louis  except  ac- 
cording to  the  above  and  other  conditions  in 
this  charter,  and  in  such  manner  and  to  such 
extent  as  may  be  provided  by  ordinance." 
"The  assembly  shall  have  power  to  regulate 
the  time  and  manner  of  running  cars,  and 
the  rates  of  fare  on  street  railroads  now  or 
hereafter  to  be  built,  and  the  sale  of  tickets 
and  exchange  thereof  between  the  several 
companies,  and  to  tax  the  property  of  street- 
railroad  companies  in>uc&  manner  as  may 
be  provided  by  law. " 

lliat  charter  also  contains  this  provislw ; 
"All  wdinances  in  force  at  the  time  this 
charter  and  scheme  go  into  operation,  not  in- 
consistent therewith,  shall  remain  in  full 
force  until  altered  or  repealed  by  the  assem- 
bly." Section  I,  art.  16.  The  ordinance  In 
question  was  enacted  December  27,  1859. 
Section  20,  art.  13,  of  the  Constitution  also 
makes  provision  that  "no  law  shall  be  passed 
by  the  General  Assembly  granting  the  right  to 
construct  and  operate  a  street  reiiroad  within 
any  city,  town,  village,  or  on  any  public 
highway,  without  first  acquiring  the  consent 
of  the  local  authorities  having  control  of  tho 
street  or  highway  proposed  to  be  occupied  by 
such  street  railroad ;  and  the  franchises  so 
nanted  shall  not  be  transferred  withoutslm- 
ilar  assent  first  obtained." 

Meaart.  Blteheodc.  MadUI  *  FbdMln- 
bor^t  for  appellant: 

Clause  4  of  section  1346  of  article  6  of  the 
Revised  Ordinances  of  1887  of  the  City  of  SU 
Louis  is  void  in  so  far  as  it  undertakes  to  flza 
standard  of  dlllgeooe  or  liability  fornegjigenoe 
in  civil  suits  at  common  law  agafairt  street 
railway  corporations, 

FaOi  T.  fWr  Grove  dt  L.  B.  Ch.  89  Ho.  App. 
447. 
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Tbe  ordbumoe  1b  question  requires  defend- 
Mt'B  aemnts  In  every  case  of  danger  to  accom- 
pKdi  tbe  otmoet  physical  possibUUy  which  can 
be  attained  in  stopping  a  car  under  any  dr- 
camsiancea;  a  moasnre  of  diligence  not  re- 
adied of  a  carrier  even  towards  a  passenger, 
nnch  leas  tn  remect  ot  a  strangor. 

DoM^ker^  T.  Mimturi  Oh  97  Uo.  647, 
«C7;  Dou  T.  Ifimuri,  K.  A  T.  B.  <h.  SB  Mo. 
27,84. 

Tbe  care  incnmbent  on  railroad  companies 
after  discovering  Ibe  perilous  condition  of  a 
person  on  the  track  Is  ordtnaxy  or  reasonsble 
are. 

Duithnan  v.  Wabaah,  8t.  L.  AP.  R.  Co.  10 
VnC  Rep.  890,  00  Ho.  283;  Guenther  v.  81. 
Lnii,  2.  M.  dt  8.  H.  Oo.  14  West.  Rep.  785, 
OS  Ho.  280;  Friek  .'v.  8t.  LouU,  K.  0.  4b  N.  B. 
Co.  76  Ho.  595;  Whalen  v.  8t.  Louis,  K.  C.  A 
S.a,Ca.W  Mo.  S28;  Brown  v.  Mannibal  <fi  8t. 
/.ftO>.50Ho.461. 

A  city  ordinance  cannot  dunee  the  ominion- 
law  iiabUtties  of  a  dvll  nature  between  private 
pnties,  nor  Hz  a  new  standard  of  n^ligeace  as 
s  bids  for  an  action  on  the  case. 

Bieaeg  v.  Prague,  11  R.  I.  460;  Philadelphia 
dB.B,  Oa.  V.  ErHn,  89  Ba.  71:  Vandyke  v. 
OiAa]iiM<t;iDiBn^(Ohio)582;  Ftvnnv.Bal- 
«mm  Cbndm  <h.  40  Md.  812;  Kii^y  v.  Bot/lt- 
tn  Market  Amo.  14  Gray,  949;  Jenki  v.  Wil- 
Utm,  115  Mass.  317. 

Tbe  right  of  a  mooiclpality  to  regulate  the 
.  UK  of  its  streets  by  rallwsysdoesnotauthoriTe 
it  (0  cbsDge  the  fundamental  rules  of  taw  gov- 
eniog  tin  liabilities  of  a  dvll  nature— ndther 
te  isaease  nor  to  diminish  them.  Ordinances 
most  be  in  lurmony  with  tbe  general  laws  of 
Ur  Stale. 

St.  LimitB.  0».  V.  Smtih  St.  Lauia  B.  Co.  72 
Ma  70. 

Mtm.  A,  R.  TagrloT  and  DatM  Oold- 
SMith,  forrespfHident: 

Uddg  V.  St.  Louts  B.  Oo.,40  Ho.  500,  ren- 
dered witbbi  a  few  years  after  tbe  adoption  of 
tbe  wdtnaoce,  has  been  tadtly  recognized  as 
citibUihiDgits  validity. 

IttOiinhjf  V.  OaM  Ate.  A  F.  G.  B.  Co.  10 
Wnt.R«p.831,02Ho.53e;  Dunnv.  CauAw. 
AF.O.  Ho.  653:  Lamb  v.  St.  Louis. 

C.dW.  R.Ck>.^  Ho.  App.  4H0. 

A  aioilar  question  has  recently  been  we-' 
•emedim  A^T.  Q^tnenUUat.  B  Ob.,  70Tez. 
MB,  tad  tbesame  view  was  Uwre  tftken  in  le- 
taidtott 

Our  Consdtntioa  makes  a  license  to  street 
nUwar  companiea  dependent  solely  luwn  tbe 
will  of  the  town  w  dlyln  which  it  b  to  be 
neitiNd. 

Mo.  Court,  art.  IS.  %  20. 

Tbe  granting  power  may  attach  to  tbe  grant 
uyHmttatloD,  qnallflcatioa  or  obligation,  con- 
Rttm  wHta  the  doties  which  It  owes  to  the 
Px^st  large, 

Attv.  Ttmer  Oroee  A  L.R.  Co.  99  Mo.  App. 
4S0;  Jbrev.  MissouH  A  P.  B.  Co.  4  West.  Kep. 
w>  B6  Ma  676;  Berf/nMn  v.  8t.  Louis.  L  M. 
*S.R.  Co.  4  West.  Rep.  S94, 88  Mo.  684. 

Kionrood,  J.,  dolivered  the  opinl<Hi  of 

TbouRh  tbe  subdivision  of  the  ordinance 
discussion  baa  been  In  existence  for 
^  thirty  yean.  Its  legal  validity  hat  never 
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been  adjudicated  by  tills  court,  though  Inci- 
dentally touched  upon  in  several  instnnces. 
lAddn  V.  St.  Louis  R.  Co.  40  Mo.  n06 ;  McCar- 
thy V.  Cats  Ave.  AF.  Q.  R.  Cb.  92Mo.  586,  10 
West.  Rep.  881 ;  Dunn  v.  Gats  Ave.  A  F. 
Q.  B.  Go.  08  Ho.  652. 

In  Zaddy's  Vase  the  validity  of  the  ordinance 
was  not  raised  In  any  manner  in  the  trial 
court,  and  of  course  any  utterances  in  this 
court  on  the  subject  are  not  possessed  of 
authoritative  value.  The  same  may  be  said  of 
the  other  cases  cited,  which  went  off  princi- 
pally on  the  insufficiency  of  tbe  testimony 
on  which  to  base  verdicts  for  the  plaintiffs. 
The  point  in  hand,  the  legal  validity  of  the 
ordinance,  is  therefore  res  int^ra,  so  far  as 
adjudications  of  this  court  are  concerned. 

Nor  docs  tbe  case  of  Hays  v.  Oaiaestille  St. 

B.  Co.,  70  Tex.  602.  cited  for  plaintiffs,  dis- 
cuss or  pass  upon  the  status  of  such  an  ordi- 
nance; its  validity  Is  simply  assumed.  'Pro- 
ceeding, tiien,  to  inquire  Into  the  validity 
of  the  ordinance,  it  may  be  admitted,  at  the 
outset,  that  It  la  beyond  the  power  of  a  mu- 
nicipal corporation  by  Its  legislative  acttmi 
directly  to  create  a  "civil  duty  enforceable 
at  common  law for  this  Is  an  exerdse  of 
power  of  sovereignty,  belonging  alone  to  the 
State.  ThispoaltlonisfnIIysustalnedbythe 
authorities  cited  on  behalf  of  the  defenannt. 
But  if  we  may  assume,  as  seems  to  be  the 
case  from  tbe  powers  conferred  on  the  city  by 
the  provisions  of  its  charter,  as  well  as  by 
section  30  of  article  12  of  the  Constitution, 
already  quoted,  that  tbe  defendant  Company 
was  allowed  to  lay  its  tracks  upon  the  streets 
of  the  city  upon  conditions  of  yielding  obe- 
dience to  the  municipal  ordinances  then  or 
thereafter  to  be  enacted,  thereby  entering 
into  contractual  relations  with  the  city ;  ii 
this  has  been  done,  and  the  ordinance  quoted 
has  been  violated  by  the  defendant  Company, 
resulting  in  injury,  as  the  petition  alleges, — 
then  these  questions  arise :  What  Is  the  re- 
sult of  such  violation,  and  what,  if  any.  tbe 
liability  of  the  defendant,  and  to  arliom  lia- 
ble, and  tbe  nature  and  extent  of  Its  liability 
in  consequence  of  such  violation?  Now,  if 
the  case  in  hand  arose  upon  a  statute,  and 
contractual  relations  bad  been  entered  into 
between  ^e  defendant  Company  and  tlie  city, 
whereby  the  former  had  engaged  with  the 
latter  to  perfonn  a  public  duty  in  consider- 
ation of  the  benefits  to  be  derived  from  lay- 
ing its  tracks  and  operating  ito  '*>ad  on  the 
streets  of  the  dty  autoM-ities  seem  to 
be  unanimoi'S  in  e.'^presfiion  that  a  breach  of 
tbe  public  duty  tbua  created,  resulting  in  in- 
jury to  any  person,  would  render  the  defnid- 
ant  Company  liable  to  such  peratxi  Sw  the 
Injury  thus  received. 

The  principle  here  asserted  is  of  ancient 
date,  and  is  announced  in  the  early  case  of 
Mayor  of  Lyme  Beffis  v.  Henley,  1  Bing.  N. 

C.  223,  citing  earlier  cases,  where  it  is  said 
that  where  a  matter  of  public  and  general 
concern  is  involved,  "and  tbe  king,  for  Uie 
benefit  of  the  public,  has  made  a  certain  grant 
Imposing  certain  public  dntles,  and  that 
grant  has  been  accepted,  we  are  of  opinion 
that  tbe  public  may  enforce  the  performance 
of  those  duties  by  indictment,  and  the  indi- 
viduals peculiarly  Injured,  by  action.* 
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In  Ooihtn  A  8.  Tump.  Ob.  T.  Sean,  7  Conn. 
86,  it  was  ruled  that  the  turnpike  company, 
by  accepting  the  charter  of  incorporation, 
making  the  nud,  and  receiving  tolls  of  pas- 
sengers, became  bound  to  keep  the  roati  in 
repair ;  and.  where  a  traveler  was  injured  by 
reason  of  failure  of  the  company  to  repBir 
its  road,  he  was  held  entitled  to  recover. 

To  the  same  effect,  see  Wilton  v.  Sutqua- 
Juinnah  Tump.  R.  Co.,  21  Barb.  68,  and  cases 
cited.  In  Conrad  v.  l^ateea  of  Ithaca,  16  N. 
T.  158,  and  Hiekok  v.  Truteaof  Plattdturgh. 
reported  In  the  same  volume,  161,  note,  the 
principle  under  discnssion  is  thus  formulated 
by  Selden,  J.  :  "That  whenever  an  individ- 
ual or  corporation,  for  a  consideration  re- 
ceived from  the  sovereign  power,  has  become 
bound  by  agreement,  either  express  or  im- 
plied, to  do  certain  thitigs,  such  individual 
or  corporatliHi  is  tiahle,  in  case  of  neglect  to 
perform  tlw  agreement,  not  only  to  a  public 
pirtM^utlon  by  indictment,  but  to  a  private 
action  at  tne  suit  of  any  person  injured  by 
such  ncfflect.  In  all  such  cases  the  contract 
made  with  tin.'  sovcn^ii^ii  po\vi.T  is  deemed  to 
inure  to  the  benefit  of  every  imllvidual  Inter- 
«ft;^4      its  perfoi;iDUW(W--  </u^  Sel- 

den says,  is  the  basis  of  Senley'ii  Case,  and  of 
the  series  of  the  Entrlisb  cases  upon  which 
4hat  ciibe  was  (ieciilcil.  Suslaiiiiiiff  the  like 
-»icw,  see  AiUit  v.  Brady,  4  iiiil,  (iSO ;  Hobin- 
mn  V.  Chamberlain,  84  N.  Y.  389 ;  Faiion.  F. 
Jn».  Co.  V.  Baldwin,  37  N.  T.  648 ;  Jofimon  v. 
Beldea,  47  N.  Y.  130. 

In  M'illff  v.  MulUdy,  78  N.  Y.  310,  it  was 
ruled  tliat  wliore,  by  the  charter  of  tiie  city, 
nn  absolute  duty  is  imposed  upon  the  owners 
of  tenement  houses  to  have  places  of  egress 
to  the  roofs,  and  also  to  have  fire-escapes 
upon  such  houses,  this  duty  is  for  the  benefit 
01  the  tenants ;  and  for  a  breach  thereof  cau»- 
iog  damage,  a  tenant  may  maintain  an  ac- 
tion against  bis  landlord;  Earl,  J.,  remark- 
ing: "In  Comyn's  Digest,  Action  upon 
Statute  (F).  is  laid  down  as  the  rule  that 
'in  every  case  where  a  statute  enacts  or  pro* 
hibits  a  thing  for  the  benefit  of  a  pereon  he 
shall  have  a  remedy  upon  the  same  statute  for 
the  tiling  «Dacted  lor  bis  advantage,  or  for 
the  recompense  of  a  wrong  dcnu  to  him  oon- 
trary  to  tliesaid  law.'" 

In  the  Law  of  Torts,  it  Is  said  by  the  dis- 
tinguished author:  **If  the  duty  imposed 
is  obviously  meant  to  be  a  duty  to  the  pub- 
lic, and  also  to  individuals,  and  the  penalty 
is  made  payable  to  the  state  or  to  an  inform- 
er, the  right  of  an.  individual  injured  to 
tnaintain  an  action  on  the  case  for  a  breach 
of  tlie  duty  owing  to  him  will  be  unques- 
tionable."  Cooley.  Torts,  784. 

Upon  these  authorities,  if  the  defendant 
Company  had  gained  the  franchise  of  the  use 
of  the  streets  of  the  city  through  a  contract 
made  with  the  State  on  certain  conditions, 
either  express  or  implied,  and  injury  had  re- 
sulted to  anyone  by  reason  of  the  contmcting 
company  failing  to  comply  with  such  condi- 
tions, it  is  clear  that  a  recovery  could  be  had 
by  such  person,  notwithstaadiogtbata  pecun- 
iary penalty  could  also  be  inflicted  by  fine  for 
the  same  breach  of  public  duty.  Parkffr  v. 
Barnard,  185  Mass.  116,  and  cases  cited. 

In  the  case  at  bar,  should  not  the  same 
18  U  a  A. 


principle  dominate  as  to  the  oontraet  In  ques- 
tion and  the  duty  assumedt  And  would  not 
the  consequences  of  the  breach  of  that  duty 
result  in  a  like  liabilitv  to  a  person  injur«d 
by  such  breach,  as  well  in  this  instance  aa 
In  tboea  already  cited?  It  seems  tiutt  an 
afflrmative  answer  must  tie  returned  In  this 
case  as  well  as  in  any  other;  for  here  all 
the  constituent  elements  c<'  "nch  liability  ex- 
ist, if  the  supposition  witih  respect  to  the 
defendant  Company  accepting  the  existing 
and  future  ordinances  as  a  condition  of  lay- 
ing ita  tracks  and  running  its  ears  on  the 
streets  of  the  city  be  true,  to  wit.  the  agree- 
ment, the  consideration  therefor,  and  the  pub- 
lic duty  to  be  performed  as  a  consequence  of 
such  agreement ;  and  under  the  terms  of  the 
Constitution,  and  of  its  charter,  it  is  not  to 
be  doubted  that  the  municipal  authorities 
pro  hoe  mee  represent  the  soTeiBlgn  pown  of 
the  State,  nor  that  the  duty  thus  enjoined  is 
none  the  lees  a  public  duty  because  the  area 
of  its  performance  iu  olrcumsoribed  within 
the  boundaries  of  the  municipality  confer- 
ring the  franchises.  Sustaining  this  position 
are  these  authorities :  JTapeav.MiduganGent 
S.  Co.  Ill  V.  S.  828,  28  L.  ed.  410 ;  Masun 
V.  Shatoneetown,  77111.  083:  Siemen  v.  Mmi, 
54  Cal.  418 ;  Bott  t.  eiatt,  83  Minn.  823,  and 
cases  cited. 

And  it  would  seem  that  the  municipal 
aathortties  had  plenary  power  to  enact  the 
ordinance  in  question,  at  leant  so  far  as  to 
provide  a  penalty  for  its  breach.  This  being 
provided  for,  and  the  ordinance  accepted  by 
the  defendant  Company  as  a  ocmdition  and  as 
a  consideration  for  the  granting  of  the  fran- 
chise, the  result  of  a  breach  of  such  ordi- 
nance, causing  injury  to  an  individual, 
should  he  that  already  indicated  ;  for  it  must 
be  obvious  that  the  orainance  in  Issue  was  tor 
the  benefit  of  all  those  who  have  occasion  to 
use  the  streets  of  the  city. 

But  it  is  said  tiiat  "a  city  ordinance  can- 
not change  the  conunnt-law  liability  of  a 
civil  nature  between  private  parties,  nor  fix 
a  new  standard  of  negligence  for  an  action 
on  the  case."  This  may  be  true  if  the  ordi- 
nance is  to  be  construed  as  having  the  direct 
effect  of  changing  a  rule  of  the  comm(m  law. 
But  it  must  be  remembered  that  "consent  of 

fiartles  shall  alter  the  form  and  course  of  the 
aw."  Dormer' t  Cote,  6  Coke,  40.  And  no 
obstacle  is  seen  in  the  way  in  this  case  why 
the  city  should  not  be  able,  as  a  oonsidera- 
tion  of  granting  the  franchise,  to  require  an 
enhanced  degree  of  care  on  behalf  of  street- 
car companies, — a  degree  of  care  certainly 
better  suited  to  the  crowded  streets  of  ciUes 
than  the  rule  of  ndinary  care,  which  the 
defendant  Company  so  strenuously  invokes. 
Burely  there  is  nothing  in  such  an  ordinance, 
or  the  charter  which  supports  it,  lacking 
harmony  with  the  Constitution  and  laws 
of  this  State.  It  is  true  the  ordinance  may 
not  have  a  greater  direct  effect  than  to  au- 
thorize the  imposition  of  the  prescribed  pen- 
alty on  a  defaulting  company ;  but  the  other 
consequences  attend  as  inseparable  incidents 
of  a  breach  of  duty,  resulting  In  Injury  to 
an  individual  for  whose  protection  the  oral- 
nance  was  clearly  designed. 
The  case  at  bar  Is  clearly  diatinguiahabl* 
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from  thftt  of  BiafnfJ/  v.  Sprngue.  11  B.  I.  4S6, 
ud  other  limllar  cases ;  for  there  tbe  prlo- 
ciple  of  a  liability  arising  from  the  breach 
of  contractual  nlations,  whether  express 
or  implied,  is  dtstinctlj  recognized,  as  well 
as  the  principle  that  where  the  dut^  is  mere- 
ly one  for  the  benefit  of  the  mTioicIpality, 
or  of  the  public  at  large,  and  not  distrlbu- 
tively  to  the  public  as  corapoaed  of  individ- 
uals, there  the  onlj  recoveiy  is  the  statutory 
peaaUy.  Under  this  view,  the  ordinance  in 
question  was  clearly  admissible  in  evidence. 
On  the  theory  already  approved,  evidence 
should  also  be  introduced  in  connection  there- 
with to  show  the  contractual  relations  entered 
ioto  between  the  defendant  Company  and  the 
ci^,  and  the  br«acii  of  duty  consequent 


thereoQ ;  but  at  any  rate  the  cause  was  Im- 
properly tried,  inasmuch  as  tiie  instructions 

given  at  the  Instance  of  the  plaintiff  and  of 
le  defendant  vece  confuring  and  oonfifctlng ; 
the  one  for  the  foimer  exacting  the  highest 
degree  of  diligence  of  the  defendant's  driver, 
while  the  instruction  for  the  defendant  only 
required  the  driver  of  the  car  to  exercise  dili- 
gence accordlog  to  the  common-law  standard, 
— reasonable  or  ordinary  care.  For  the  rea- 
sons announced  Vte  judgment  of  tfu  St.  Lauit 
Court  0}  Appeal*,  rewriting  that  of  the  Oircxtit 
Court,  ahould  be  affirmed,  and  the  cause  re- 
manded to  the  former  court,  to  be  proceeded 
with  in  conformity  hereto. 

All  coocur,  except  Barebqr.  J.,  ab- 
sent. 


INDIANA  SUPREMB  COURT. 


8TATB  of  Indiana,  ex  rel.  Simeon  T.  TAN- 
CET,  Appt.. 

NelM>D  J.  HYDE. 
(....Tnd....J 

!•  Thetlfle  of  mi  Act  whtob  states  that  It  to 

to  ibolWi  one  oflBoe  and  create  another  la  not  de- 
tKtin  on  the  groancl  that  it  does  not  do  what  it 
porpoita  to  do,  by  reason  of  the  faots  that  the 
■ewoOoeii  tlie  same  as  the  oM  one,  exoept  in 
uiie.ud  that  the  Aot  was  passed  for  the  pur- 
'  powofTacatiiigtheoldolloe,oCwhhjhtherawas 
aainoambent,  ittoftertomakeaplaoefor  some 
other  peison. 

8.  The  power  of  th*  Ii^gtolMare  to  »bol- 
tabu  oflleo  and  create  another  with  slmliar 
dDUet  In  order  to  provide  a  place  for  a  oertain 
psraoD  ii  ootUmtted  by  a  oonatitottonalprovisioa 
that  offiom  may  be  Impeached  or  removed  in 
neb  maoner  as  mar  be  preaorltied  br  law. 

8.  ThedotonalnatiOBoftlMliOgiaiatiire 
!■  w^llaWinf  aM  ofleo  and  oeatlnc  ■  new 
oDethattheohanieoCditUesor  burdens  Issuffl- 
dest  to  make  the  latter  m  diffomit  olltce  oannot 
bereiiewedbreonrtainoTldedtheAofcls  others 
«l«valhL 

4>  The  pow wto  a-ppoint  a  etate  niper- 
▼toor  of  oil  Inepeetton  mar  be  conferred 
tqwo  tbe  state  geologist  by  the  LcHrislature  under 
Ooost.,  art  IS,  1 1.  ButhorixlD#  appointments  to 
eMecaiiot  otfaerwfse  provided  fbr  in  that  Oonstl- 
taUoB  to  be  made  a«  **i)ieaoribea  br  law."* 

(Jnnel8.1WL) 

APPEAL  by  relator  from  a  Judgment  of  the 
Clrcait  Court  for  Marion  County  Id  favor 
of  defendant  In  an  action  brought  todetermine 
defendant's  right  to  the  office  of  state  super- 
visor of  oil  inspection.  Aprtaed. 
Hie  facta  are  stated  in  tbe  opinion. 
JfMfn.  A.  J.  Beverodfo.  D.  H.  Chase, 
DeWHt  C.  JaaAiee,  j7w.  Veeco-.  O.  H. 
Bome,  A.  L,  IMek,  S,  O.  lEhatlui»  Bewr 
*  ammr  and  Ftels  *  ^vlU  for  anpellant. 

Mmn.  J.  B.  MeOnllewh.  Ii.  P.  B»r< 
1m  and  A.  Q.  aaafthfor  appellee. 

0>g|j,  Ok.  J„  delivered  tbe  opinion  of 
theooort: 

tlw  Uetm  In  title  €■■•«  utbey  ue  dieclowd 
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bv  the  information,  are  that  on  the  8tb  day 
61  November,  1889,  the  relator  was  appoinlod 
to  the  office  of  Stale  Inspector  of  Oils  for  the 
State  of  Indiana  by  tiie  governor,  and  waa 
duly  commissioned  to  hold  his  office  for  tlia 
period  of  two  years  from  tltat  date.  lie  qual- 
ified on  the  11th  da^  of  the  same  month,  and 
entered  upon  tbe  discharge  of  the  duties  of 
the  office,  and  has  ever  since  continued  to 
discharge  such  duties.  On  the  I'dth  day  of 
March,  1891,  tbe  goveruor  appointed  the  re- 
lator to  the  office  of  state  supervisor  of  oil 
inspection  for  this  State,  and  issued  to  him 
a  commission  to  serve  for  the  period  of  four 
years  from  that  date,  and  on  the  34th  day  of 
tbe  same  month,  he  qualified  as  such  officer. 
In  the  month  of  March,  1891,  whether  before 
or  after  the  appointment  of  the  relator  does 
not  appear,  Sylvester  8.  Gorby,  the  state 
geologist,  appointed  the  appellee  to  the  office 
of  state  supervisor  of  oil  inspection,  under 
the  terms  of  an  Act  of  tbe  General  Assembly 
passed  in  1691.  Under  this  appointment  the 
appellee  qualified  and  entered  upon  the  dls- 
cliar^  of  the  duties  of  said  office.  No  com- 
mission was  issued  by  tbe  governor  to  the 
appellee,  nor  does  it  appear  that  the  coinmls- 
sioD  last  above  mentioned  Issued  to  the  rela- 
tor was  attested  by  the  secretary  of  state,  or 
that  the  seal  of  the  State  was  thereto  attached. 

This  action  waa  commenced  by  the  appel- 
lant in  the  Marion  Circuit  Court  to  determine 
the  right  to  tlie  office ;  and  to  an  information 
setting  forth  the  above  facts  the  court  sua* 
tained  a  demurrer.  The  propriety  of  t^iis 
ruling  presunts  the  question  for  our  consid- 
eration. 

The  last  session  of  the  General  Assembly 
passed  an  Act  coutainiag  the  following  title : 
"An  Act  Creating  the  Office  of  State  Super- 
visor of  Oil  Inspection,  Prescribing  the 
Duties  thereof.  Providing  for  the  Appoint- 
ment of  such  Supervisor,  Abolishing  the 
Office  of  Chief  of  the  Division  of  Mineral 
Oils  and  State  Inspector  of  Oila,  Repealiug 
alt  Laws  Inconsistent  therewltb  and  Declar* 
ing  an  Emergency. " 

The  Act  creates  the  office  of  state  supervisor 
of  oil  inspection,  and  provides  that  imme- 
diately upon  the  taking  eflCect  ol  the  Act»  the 
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state  geologist  aball  appoiot  %  skilled  and 
suitable  person,  a  reslaent  of  the  State,  not 
interested  in  any  way  In  manufaeturinK, 
dealing  or  Tending  any  Illuminating  oils 
manuuctured  from  petroleam,  as  state  super- 
visor of  oil  inspectloD,  whose  term  of  office 
shall  be  for  the  term  of  four  years  from  the 
date  of  his  appointmeDt.  Id  case  of  a  va- 
cancy at  any  time,  the  Act  requires  the  state 
geologist  to  fill  the  same.  The  State  super- 
visor of  oil  inspection  is  subject  to  removal 
at  any  time  by  the  state  geologist  for  any 
neglect  or  violation  of  duty  enjoined  by  law. 
The  Act  requires  the  supervisor  to  appoint 
deputies,  and  provides  titat  he  and  his  dep- 
uties shall  in  all  respects  perform  the  duties 
heretofore  required  by  law  of  the  chief  of 
division  of  mineral  oils  and  his  assistants, 
or  state  inspector  of  oils  and  bis  deputies ; 
and  tbsA  tbey  shall  receive  therefor  the  same 
fees  and  compensation  provided  by  law  for 
the  chief  of  Uie  division  of  mineral  oils  and 
bis  assistants,  or  state  inspector  of  oils  and 
his  deputies.  The  state  supervisor  is  re- 
quired to  make  a  Teport  to  tlie  state  geologist 
on  the  second  Monday  of  January  in  each 
year  of  tlie  inspections  made  by  him  and  bis 
deputies  during  the  preceding  year.  He  and 
bis  deputies  are  reijulred  to  comply  with  tbe 
law  in  force  pertaining  to  the  inspection  of 
oils. 

The  second  section  of  the  Act  reads  as  fol- 
lows: "The  office  of  state  iaspector  of  oils 
as  created  by  section  2  of  'an  Act  providing 
for  the  inspection  of  all  kinds  oi  oil  that 
sliall  be  used  for  illuminating  or  combustive 
purposes,  regulating  the  sale  of  such  oils, 
providing  for  certain  appointments  and  re- 
movals to  be  made  by  the  governor,  defining 
what  shall  constitute  certain  misdemeanors, 
prescribing  penalties,  repealing  certain  laws 
and  coDtainine  other  matters  properly  con- 
nected therewith,*  approved  April  11,  1881, 
as  well  as  the  office  of  chief  of  the  division 
of  mineral  oils,  created  by  section  6  of  'An 
Act  establishing  a  department  of  geology  and 
natural  resources  of  the  State  of  Indiana  and 
providing  for  a  director  of  tbe  department ; 
abolidiing  the  department  of  geology  and 
natural  history  and  tbe  office  of  state  geolo- 
gist connectea  therewith ;  abolishing  the  of- 
fices of  mine  inspector  and  state  Inspector  of 
oils;  repealing  all  laws  or  parts  of  laws 
couflictiDg  with  any  of  the  provisions  of 
this  Act,  and  declaring  an  emergency;* 
TOSsed  over  tbe  governor's  veto,  and  la  force 
February  26,  1889,  are  hereby  abolished ;  and 
all  tbe  duties  and  requirements  now  and 
heretofore  devolved  by  law  up<m  such  officers 
shall  \x  performed  by  tbe  stat*  supervisor  of 
oil  inspection." 

The  Act  repeals  all  laws  and  parts  of  laws 
Inconsistent  with  its  provisions  and  contains 
an  emergency  clause. 

It  Is  contended  by  the  appellant  that  this 
Act  Is  unconstitutional  for  the  reasons: 

First.  That  tbe  same  is  in  conflict  with  tbe 
provisions  of  g  19,  art.  4,  of  the  Constitu- 
tion, which  reads  as  follows:  "Every  Act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith ;  whidi  subject 
•hall  be  exprrased  Id  the  title." 

Second.  That  the  Qeneral  Assembly  has  no 
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power,  under  the  Constltntlon.  to  confer  on 
the  state  geologist  the  right  to  appoint  to  the 
office  in  controversy. 

Third.  That  the  Act  is  In  conflict  with  th» 
provisions  of  g  8,  art.  6,  of  the  Constitution, 
which  reads  as  follows:  "All  state,  county, 
township  and  town  officers  may  be  impeached, 
or  removed  from  office,  in  such  manner  as 
may  be  prescribed  by  law." 

The  construction  to  be  placed  upon  g  19, 
art.  4,  mpra,  we  regard  as  settled  by  the  ably 
written  opinion  in  tbe  carefully  considered 
case  of  Hingle  r.  Slate,  24  Ind.  Express- 
ing regrets  that  the  cases  upon  the  subject  of 
tbe  construction  of  this  constitutional  provis- 
ion were  In  conflict,  the  court,  after  a  care- 
ful review  of  the  cases,  reached  the  conclu- 
sion that  the  misdiiefs  intended  to  be  pro- 
vented  by  this  section  were  two,  namely : 

"First.  Tbe  passage  of  any  Act  under  a- 
false  and  delusive  title  which  did  not  indi- 
cate the  subject  matter  contained  in  the  Act ; 
a  trick  by  which  members  of  the  Ijegislature 
tiad  been  deceived  into  tbe  support  of  meas- 
ures In  ignwance  of  tticir  true  character. 

"Second.  Tiie  combining  together  in  oiio 
Act  of  two  or  more  subjects  having  no  rela- 
tion to  each  other;  a  metJtod  by  which  mem- 
bers, in  order  to  procure  such  legislation  ns. 
tbey  wished,  were  often  constrained  to  sup- 
port and  pass  other  measures  obooxious  ta 
them,  and  possessing  no  intrinsic  merit," 

The  same  ruling  was  made  in  the  case  of 
Farhach  v.  StaU,  24  Ind.  77. 

Had  the  General  Assembly  passed  a  separtito 
Ad  entitled  "An  Act  Abolishing  the  Office 
of  Chief  of  the  Division  of  Mineral  Oils  and 
State  Inspector  of  Oils,"  containing  the  pro- 
visions found  in  the  Act  before  us,  no  one 
would  doubt  that  the  office  previously  held 
by  the  appellant  was  abolished,  and  tliat  the 
title  was  sufQcientlv  broad  to  cover  the  Act. 
So,  if  it  had  passed  a  separate  Act  entitled  r 
"An  Act  Cresting  the  Office  of  State  Super- 
visor of  Oil  Inspection,  Prescribing  tbe 
Duties  thereof.  Providing  for  the  Appoint- 
ment of  such  Supervisor,"  followed  by  the 
provisitms  upon  that  subject  found  In  the  Act 
before  us,  it  could  not  be  doubted  that  a  new 
office  had  been  created,  tbe  mode  of  hla 
selection  prescribed  and  liis  duties  flxcd,  and 
that  the  title  of  such  Act  was  sufficient.  In- 
deed, we  do  not  understand  tbe  counsel  for 
appellant  as  contending  that  tbe  Act  in  ques- 
tion Is  not  covered  by  the  title,  but  tbe  con- 
tention is  that  the  Act  does  not.  In  fact,  do 
what  it  purports  to  do.  Tbe  argument  is 
that  an  office  consists  of  duties  to  be  per- 
formed, services  to  be  rendered,  directions  to 
be  followed  and  emoluments  to  be  received, 
and  not  in  a  name ;  and  tliat,  for  this  reason, 
the  Act  does  not  abolish  one  office  an  \  create 
another. 

Many  definitions  of  an  office  are  set  out  in 
the  able  brief  filed  on  behalf  of  the  appel- 
lant ;  but  we  deem  it  unnecessary  to  set  them 
out  or  to  analy7.e  tbem  in  this  opinion  ;  for, 
assuming  that  the  essence  of  an  office  consists 
of  duties  to  be  performed,  services  to  be  ren- 
dered, directions  to  i)e  followed  and  emolu- 
ments to  be  reoeived,  we  do  not  tbink  it 
follows  that  the  General  Assembly,  by  tbe 
Act  under  conslderatloii,  did  sot  aboliui  one. 
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cfflee  and  enaia  another.  In  cooBldering 
itetale*  it  Is  our  dnty  to  ascertain,  if  pos< 
rible,  the  IntentioD  of  the  legistative  body : 
sod  wtwD  that  intenticHi  is  ascertained,  it  is 
our  duty  to  enforce  it,  unless  it  violates  some 
pnrision  of  the  Constitatioo.  The  case  of 
8M»  V.  watt,  11  La.  Ann.  488.  is  not  in 
point  bne.  for  in  tbat  case  it  was  expressly 
Md  by  the  court  tiiat  the  Legislature  did 
sot  intend  to  abolish  one  office  and  create 
soother  and  the  decision  turns  upon  the 
qnostion  of  the  iegislative  Intent.  Here  there 
u  no  doubt  as  to  the  Intention  of  the  Legls- 
Istore.  As  we  nodtfrstaad  the  brief  for  the 
qtpellant,  it  Is  conceded  tiiat  it  was  the  in- 
tention to  vacate  the  oiflce  held  by  the  ap- 
pellant with  a  view  of  making  a  place  for 
some  otiier  person,  and  this  the  Learislature 
tmdertook  to  do  by  abolishing  the  office  held 
by  the  appellant  and  creating  one  to  be  filled 
^  an  appointment  made  by  the  state  geolo- 
pA.  This,  we  think,  was  the  plain  inten- 
tion :  and  this,  we  think,  the  Legislature  has 
done,  onless  there  is  some  pronsion  in  our 
OoDstitntlon  which  prohibits  such  leglsla- 
titn.  It  is  perfectly  plain,  we  think,  that 
Ukk  is  now  no  office  known  as  the  chief  of 
diTtuoQ  of  oil  inspection ;  nor  Is  there  any 
oflke  known  by  the  name  of  the  state  in- 

ror  of  oils ;  but  It  la  equallr  as  plain 
there  Is  an  odBce  known  as  tne  office  of 
Mate  supervisor  of  otl  inspection. 

Offices  are  neither  grants  nor  contracts, 
aor  obllgatl<HiB  which  cannot  be  changed  or 
imnairBd.  They  are  subject  to  the  legislatire 
wilt  at  all  times,  except  so  far  as  ttie  Con- 
stitotion  may  protect  them  from  interference. 
T.  Stale,  7  Ind.  157. 
'Offices  created  by  the  Legislature  may  be 
abolished  by  the  Legislature.  The  power 
tttt  crestes  can  destroy.  The  creator  is 
greater  than  the  creature.  The  term  of  an 
office  may  be  shortened ;  the  duties  of  the 
office  increased  and  the  compensation  lessened 
by  the  leclalatlTe  will. "  Gitbert  t.  Beard  <a 
(Ws.  8  Blackf.  81 ;  £Zew  r.  aiaie,  4  Ind.  1 ; 
Walktrt.  Dunham,  17  Ind.  488;  WaUeer  t. 
/Mb;  18  Ind.  904 ;  Bbwb,  88  Ind. 
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In  the  case  of  Walker  t.  PeeUe,  Ktpra,  the 
tenn  of  Hr.  Walker^aa  state  printer  bad  been 
■bortened  by  an  Act  of  the  Legislature.  His 
weond  point  in  the  caae  was  that  the  Le^- 
jatore  did  not  possess  the  power  to  sh^en 
Us  term  of  office,  and  upon  this  subject  the 
court  said:  "Upon  the  second  point,  as  to 
tiie  power  of  Uie  Legislature  to  make  sudi 
wartmeBta,  we  do  not  propose  to  spend  much 
nme.  We  suppose,  as  the  office  was  created 
by  that  body,  that  it  Is,  in  this  particular. 
™er  its  control." 

The  power  of  the  Legislature  to  shorten 
tee  teim  of  a  statutory  offloe,  so  as  to  affect 
u  Incombentv  once  conceded,  it  Is  not  diffi- 
cult to  tee  that  there  is  no  limit  to  such 
PO"er.  If  it  may  shorten  the  term  of  a  three 
TWi'  office  to  two  years,  it  may  fix  the  term 
•t  one  year  or  at  one  hour.  In  other  words, 
w  length  of  time  a  particular  person  shall 
fcold  is  absolutely  within  the  discretion  of 
»«  Legislature. 

It  is  Dot  claimed  that  there  is  any  oonsti- 
oUoaal  proTislon  restraining  the  Lfwislature 
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in  this  matter,  except  S  8,  art.  6,  above  set 
out.  In  our  opinion,  it  is  not  the  purpose 
of  this  section  to  control  legislative  action 
upon  the  subject  we  are  now  considering. 
It  was  no  doubt  foreseen  by  the  constitutional 
convention  tbat  some  omoer  of  the  kind 
named  might  prove  unfaithful  to  his  trust, 
and  the  purpoee  of  this  provision  was.  we 
think,  to  enable  the  Legislature  to  pass  such 
laws  as  would  authorise  his  removal,  by 
legal  process,  whether  sudi  office  was  created 
by  statute  or  by  tbe  Constitution  then  under 
consideration.  The  effect  of  the  Act  we  are 
DOW  considering  was  to  put  an  end  to  the 
appellant's  term  of  office  and  to  provide  a 
new  mode  of  selecting  someone  to  discharge, 
at  least  some,  if  not  all,  of  the  duties  there- 
tofore discharged  by  tbe  appellant :  and  that, 
too,  whether  the  office  of  state  supervisor  of 
oil  inspectimi  is  to  be  regarded  as  a  new  office 
ox  an  old  office  under  a  new  name.  The  in- 
tention to  produce  Uila  result  Is  plain,  both 
from  the  title  of  tbe  Act  and  from  its  pro* 
visions.  In  order  to  end  tbe  appellant's  term 
of  office,  we  do  not  think  It  was  necessary  to 
abolish  the  office  held  by  him.  As  it  is  a 
statutory  office,  it  was  within  the  power  of 
the  Legislature  to  end  tbe  term  of  the  in- 
cumbent at  any  time,  and  make  provision  for 
tbe  selection  of  a  successor. 

But  we  think  the  appellant  is  in  error  in 
his  position  tiiat  the  office  of  supervisor  of 
oil  inspection  Is  an  old  office  under  a  new 
name.  We  think  it  is  in  fact  what  It  pur- 
ports to  be,  a  new  office.  It  is  true  that  the 
general  duties  to  be  performed  by  the  in- 
cumbent of  this  office  are  the  same  as  those 
performed  by  the  appellant,  but  It  cannot  be 
said  that  no  new  duty  is  imposed.   Tbe  Im- 

rltion  of  public  duties,  to  be  compensated 
emoluments  received  by  the  person  per- 
forming such  duties,  generally  constitutes  a 
public  office ;  but  it  is  not  true  that  a  public 
office  may  not  exist  without  the  imposition 
of  duties  or  tbe  receipt  of  emoluments,  aa 
plainly  appears  by  reading  the  Constitution, 
the  provisimis  of  which  we  are  now  consider- 
ing. No  duties  are  prescribed  or  emoluments 
fixed  as  to  many  of  the  offices  made  in  the 
Constitution ;  but  it  cannot  be  said  that,  for 
this  reason,  the  constitutional  cunventioa 
failed  to  create  the  office,  or  that  the  Legis- 
lature could,  by  a  repeal  of  the  Statutes  since 
passed,  fixing  the  duties  and  emoluments, 
aboii^  the  offices  created  by  the  Constitution, 
to  which  no  duties  are  attached  or  emolu- 
ments fixed  by  that  instrument. 

Tbe  tenn  of  office  in  this  case  is  changed 
from  two  to  four  years ;  the  mode  of  selection 
is  changed  and  Uie  incumbent  is  sublect  yy 
removal  tbe  will  of  tbe  state  geologist. 
As  to  the  number  of  new  duties  to  be  per- 
formed or  new  burdens  imposed  which  would 
be  necessary  to  make  a  new  office,  we  do  not 
deem  it  necessary  to  Inquire,  as  tJie  Legisla 
turo  has  determined  that  those  impo^  in 
this  case  are  sufficient  for  that  purpose.  With 
that  determination  we  have  no  rifpt  or  power 
to  interfere,  provided  the  Act  Is  otherwise 
valid. 

And  this  brings  us  to  a  consideration  of 
the  question  as  to  whether  tbe  General  As- 
smnbiy  may  confer  upon  the  state  geologist 
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the  power  to  fill  the  oflSce  tn  questicu  by  ap- 
pointment.  It  la  esniestly  conteoded  bj  toe 
appellant  that  the  General  AjBembly  possesses 
DO  such  power,  and  in  support  of  his  con- 
tention he  relies  prindpally  upon  the  case 
of  StaU  V.  Hyde,  121  Ind.  20.  That  was  an 
action  commenced  by  the  State,  ex  ret.  Yancey, 
against  Hrde  to  detennioe  the  rij^t  to  toe 
Office  of  chief  of  the  division  of  mineral 
oils.  Each  of  the  parties  claimed  the  office 
under  an  appointment  made  by  the  director 
of  the  department  of  geology  and  natural 
resources  of  the  State  of  Indiana.  Mr.  Col- 
lett,  from  whom  Yancey  received  bis  ap- 
pointment, had  been  appointed  and  commis- 
sioned by  the  f^eraor,  while  Mr.  Gorby, 
from  whom  Hyde  received  his  appointment, 
Itad  been  elected  by  the  Geoeral  Assembly. 
The  question  at  issue  was  as  to  which,  if 
«itber,  of  the  two  claimants  was  entitled  to 
the  office.  This  incidentally  involved  the 
question  of  the  power  of  the  General  As- 
sembly to  create  and  fill,  by  its  own  election, 
the  office  of  director  of  the  department  of 
geology  and  natural  ■lesources ;  and  the  ques- 
tion of  the  power  of  that  officer  to  appoint 
the  ohief  of  the  division  of  mineral  oils.  It 
was  held,  fiiat,  that  the  General  Assembly 
did  not  possess  the  power,  under  onr  Consti- 
tution, to  create  and  fill,  by  its  own  electira, 
the  office  of  director  of  the  department  of 
geology  and  natural  resources,  and  seoond, 
uiat  such  officer  had  DO  power  to  fill,  by  ap- 
pointment, the  office  of  Chief  of  thedlvislMi 
of  mineral  oils. 

Whatever  difference  of  opinion  existed 
«nong  the  members  of  the  court,  as  then 
oonatituted,  as  to  the  power  of  the  General 
Assembly  to  create  and  1)11  an  office  in  nowise 
connected  with  its  legislative  duties,  there 
was  no  division  of  opinion  as  to  the  uncon- 
stitutionalitv  of  so  much  of  the  law  then 
under  consideration  as  attempted  to  confer  on 
the  director  of  the  department  of  geolo|;y 
and  natoral  resources  the  power  to  appoint 
the  diief  of  the  division  of  mineral  oils. 
The  reasons  for  holding  this  provision  un- 
constitutional were  fully  set  forth  in  the 
dissenting  opinion  filed  at  the  time  by  Bl- 
liott.  Ck.  J. 

The  conclusion  reached  that  there  was  no 
valid  Act  of  the  Legislature  attempting  to 
confer  on  the  director  of  the  department  of 
geology  and  natural  resources  the  power  to 
appoint  the  chief  of  division  of  mineral  oils, 
it  most  be  plain  to  everyone  that  tlie  question 
as  to  whether  the  f^gislature  could  or  could 
not  confer  such  power  was  not  involved  in 
the  case.  The  conclusion  that  the  power  to 
-fill  the  office  then  in  controversy  resided  in 
the  governor  was  correct,  whether  8  0152, 
Rev.  Stat.  1881,  was  to  be  regarded  as  in 
force,  or  whether  it  was  to  be  regarded  as 
having  been  repealed  by  subsequent  legisla- 
tion ;  for,  if  in  force,  it  expressly  confetred 
such  power  on  the  governor ;  and  if  repealed, 
there  was  an  absence  of  statutwy  provisions 
upon  the  subject,  and  It  became  the  duty  of 
the  governor  to  fill  the  office  under  his  con- 
stitutional duty  to  see  that  the  laws  were 
faithfully  executed.  The  laws  upon  the 
subject  of  Inspecting  oils  could  not  be  exe- 
r-iitaH  "<»^nat  an  (^00  to  execute  them;  and 
13L.R.1A.- 


tf  the  office  was  vacant.  It  was  the  duty  of 

the  governor,  in  the  absence  d  some  other 
mode  prescribed  by  law,  to  fill  It  by  appoint- 
ment. As  to  whether  the  argument  of  the 
teamed  judge  who  wrote  the  opinion  in  the 
case  of  State  v.  Ibfde  Is  sound  or  otherwise, 
we  do  not  stop  to  inquire,  for  the  reason  that 
the  conclusion  reached,  holding  that  the 
power  to  appoint  to  the  office  then  in  contro- 
versy belonged  to  the  governor,  was  so  clearly 
right  that  the  process  of  reasoning  by  which 
the  conclusion  was  reached  is  wholly  imma- 
terial. The  argument  of  the  judge  who 
writes  an  opinion  is  never  to  be  confounded 
with  the  principle  of  law  decided  by  the 
court. 

In  the  later  case  of  SiaU  v.  6ori>tf,  122  Ind. 
17,  Mr.  Gorby  claimed  the  office  of  director 
of  the  dspartment  of  geology  and  natural  re- 
sources by  virtue  of  an  election  by  the  General 
Assembly,  white  Mr.  Collett  claimed  the 
same  office  under  an  appointment  made  by 
the  govemw  of  the  State.  The  case  involved 
the  question  as  to  whether  the  General  As- 
sembly of  tlie  State  had  the  power,  under 
our  Constitution,  to  create  an  office  in  nowise 
connected  with  its  legislative  duties,  and  re- 
serve to  itself  the  ri^t  to  fill  such  office  by. 
its  own  election.  It  was  sought  by  Ur.  Gorby 
to  sustain  die  action  of  the  General  Assembly 
under  the  provisions  of  g  1,  art.  15,  of  our 
State  Constitution,  which  reads  as  follows: 
"All  officers  whose  appointments  are  not 
otherwise  provided  for  in  this  Constitution 
shall  be  chosen  in  such  manner  as  now  is,  or 
hereafter  may  be,  prescribed  by  law."  It 
was  held  that  this  provision  conferred  upon 
the  General  Assembly  the  power  to  provide 
the  manner  In  which  certain  state  officers 
might  be  ch<wen,  but  that  there  was  a  broad 
distinction  between  providing  the  manner  in 
which  an  officer  might  be  chosen  and  in  mak- 
ing the  choice.  In  reaching  this  conclusion, 
the  court  relied,  in  some  degree,  upon  the 
case  of  State  v.  Kenrum,  7  Ohio  St.  646,  in 
which  It  is  said  that  the  distinction  between 
the  power  to  direct  the  manner,  the  mode 
of  doing  an  act  and  doing  the  act  itself,  is 
almost  too  clear  to  admit  of  demonstration. 
Assuming  that  the  office  then  in  question  was 
an  administrative  state  office,  the  incumbent 
of  which  was  charged  witit  the  duty  <tf  ad- 
ministering a  dcparUnent  of  the  state  govern- 
ment, it  was  further  held  that  such  incum- 
bent, under  our  Constitution,  should  be 
elected  by  the  people,  and  that  it  was  the  duty 
of  the  governor  of  the  State  to  fill  such  office 
by  appointment  until  an  election  could  be 
held.  Having  reached  this  conclusion,  It 
was,  perhaps,  unnecessary  to  a  decision  of  the 
cause  that  anything  more  should  have  been 
said ;  but  it  was  thought  necessary  to  a  proper 
understanding  of  the  opinion  delivered  that 
some  of  the  officers  contemplated  by  that  sec- 
tion of  the  Constitution  should  be  named.  In 
that  case  it  was  said  by  the  court,  In  relaticm 
to  offices  of  the  nature  of  the  one  now  under 
consideration :  "  In  the  creation  of  these  and 
kindred  offices,  it  is  within  the  power  of  the 
General  Assembly  to  provide  by  law  that  such 
offices  may  be  filled  either  by  election  or  by 
appointment,  and  when  to  be  filled  by  ap- 
pointment it  need  not  provide  that  warn  k[» 
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poiDtment  -ahall  be  nade  bj  the  governor. 
Such  appointmente.  If  the  law  to  provides, 
could  doubtleu  be  made  by  the  goveroor  of 
the  State,  or  hj  aoTone  or  more  of  the  admf  □- 
istntive  state  oracen)."  What  was  said  of 
officers  other  than  the  one  involved  In  the 
case,  being  beyond  the  actual  contruversy 
between  the  parties  to  the  suit,  was,  of  course, 
of  no  binding  force ;  but  It  is  of  value,  as  It 
tends  to  index  ^e  mind  of  the  court,  in  a 
matter  ithistrative  of  the  actual  adjudica- 
tion. In  this  case,  however,  we  are  met 
squarely  with  the  question  as  to  whether  the 
Oeneral  Assembly  possesses  the  power  to  con- 
fer on  the  state  geologist  the  legal  Tight  to 
appoint  to  the  office  involved  in  this  suit. 
If  it  possesses  such  power,  the  Judgment  of 
the  Circuit  court  must  be  affirmed ;  ouierwise, 
it  must  be  reversed. 

The  solution  of  the  question  presented  for 
•'ecision  depends  upon  tbe  nature  of  tlie 
oflice,  and  the  oonstouetion  to  be  placed  upon 
this  provision  of  our  State  Constitution. 

The  office  is  not  an  administrative  state  of- 
fice, whose  Incumbent  is  charged  with  the 
administration  of  a  separate  department  of 
the  state  govemment.  The  duties  to  be  per* 
formed  are  such  as  pertain  purely  to  the  po- 
lice. It  is  an  office,  tiberefote,  wbloh  may 
be  filled  by  appointment,  and  as  the  appoint- 
ment of  the  incumbent  ia  not  provided  for  In 
the  Constitution,  the  case  falls  clearly  within 
the  provisions  of  §  1,  art.  IS.  That  section 
applies  to  such  officers  only  as  may  be  ap- 
pointed, and  for  whose  appointment  no  pro- 
vision is  made  in  the  Constitution.  As  the 
incnrahent  to  the  office  in  question  may  be 
appointed,  and  as  no  provision  is  made  in  the 
Constitution  for  hit  appointment,  the  General 
Assembly  has  the  power  to  provide,  by  law, 
for  the  manner  of  his  selection.  It  has  the 
power  to  provide  that  such  office  shall  be  filled 
by  popular  election,  or  that  it  shall  be  filled 
by  appointnieot.  While  the  appointment  to 
omoe  IS  gmerally  the  excffcise  of  an  executive 
or  administrative  function,  we  do  not  think 
it  must,  of  necessity,  be  made  by  the  chief 
executive;  for,  by  the  terms  of  §  1,  art.  8, 
of  liie  Constitution,  the  executive  department 
of  the  State  Includes  the  administrative.  Of 
eourse.  It  was  not  tbe  intention  that  any  ad- 
ministrative state  officer  should  perform  any 
duty  properly  and  necessarily  belonging  to 
the  governor  of  the  Slate ;  but  it  was,  we 
think,  the  intention  that  sudt  officers  should 
have  the  power  to  perform  such  duties  ss 
sboald  be  required  of  them  by  law,  in  the 
administration  of  the  state  government,  where 
anch  requirement  in  nowlsa  omflicted  with 


the  powers  delegated  to  Hie  governor 
alone. 

The  appointment  to  office  being  generally 
the  exerciRe  of  an  executive  or  administrative 
function,  the  power  must  be  conferred  upon 
some  executive  or  administrative  officer;  but 
the  state  geoloeist  is  an  odminiatrative  state 
officer  elected  by  the  people.  The  appoint- 
ment to  the  office  in  controversy  here  by  the 
state  gcologi'st  is  ccrtaialy  a  manner  or  mode 
of  setectiDg  an  officer  for  whose  appointment 
no  provision  is  made  by  our  Constitution. 
Nor  does  such  mode  of  selection  In  any  manner 
infringe  upon  the  prerogatives  of  the  gov- 
ernor of  the  State.  There  are  many  appoint- 
ments conferred  by  the  Constitution  upon  the 

fovenior  which  can  in  no  manner  be  affected 
y  legislation.  The  rule  upon  that  subject 
is  stated  by  Judge  Cooley  In  his  valuable 
work  on  Constitutional  Limitations  as  fol- 
lows: "The  author!^  that  makes  the  laws 
has  targe  discretion  in  determining  the 
means  tbrauffh  whloh  they  shall  be  executed, 
and  the  performance  of  many  duties  which 
they  ma>  provide  for  by  law  they  may  refer 
either  to  the  chief  executive  of  the  State, 
or,  at  their  option,  to  any  other  executive  or 
ministerial  officer,  or  even  to  a  person  spe- 
cially designated  for  the  duty.  What  can 
be  deflnltelT  said  on  this  subject  Is  this: 
that  such  powers  as  are  specially  confened 
by  the  Constitution  upon  the  goveruor.  or 
upon  any  other  specified  officer,  the  Legisla- 
ture cannot  require  or  authoriKe  to  be  per- 
formed by  any  other  officer  or  authority  ;  and 
from  those  duties  which  the  Constitution  re- 
quires of  him  be  cannot  be  excused  by  law. 
But  other  powen  or  duties  the  executive 
cannot  exercise  or  assume  except  by  legisla- 
tive authority ;  and  the  power  which  In  its 
discretion  it  confers,  it  may  also,  in  its  dis- 
cretion, withhold,  or  confide  to  other  hands." 
Cooley,  Const.  Lira.  6th  ed.  138. 

The  office  involved  in  this  controversy  does 
not  belong  to  the  class  which  mast  of  neoes- 
ai^  be  filled  by  the  governor ;  but  it  is  an 
office  created  bj  statute,  largely  mider  the 
control  of  the  Legislature  which  created  it. 
and  falls  within  the  oonstitutlonal  provision 
which  oonfeis  upon  the  Ceneral  Assembly 
the  power  to  prescribe  the  mode  or  manner 
of  selecting  Its  incumbent. 

In  our  opinion,  the  Statute  now  under  oott- 
slderation  is  not  subject  to  the  CMUtitutlmal 
objections  urged  against  it,  and  tor  that 
reason,  the  drcuit  court  did  not  err  In  soa- 
taining  the  demurrer  to  the  tnfonnatton  In 
this  cause. 
Judgment  t^fflrmei. 


UOmOAX  BUPREMB  COURT. 


Xbrnj  0.  PKNNT,  Admr.,  etc..  of  Pbflinda 
Hurlbut,  Deceased, 

Jerome  CROITL,  Appt. 

f..„»nch.....)  / 

Mu-te«ntadadiirPaikAei8]8BS,  pp.lM; 
lSIi.R.A. 


157,  Bs  to  matters  equally  wttlitn  the  knowledge 
of  a  deoeased  person.  In  a  suit  by  the  heirs,  as- 
slvni,  devisees,  lesatees  or  personal  representa- 
tives of  tbe  latter,  mean  the  opposite  par^  hi 
Iniereat,  and  does  not  hudude  aa^neatorwho 
baa  no  personal  Interest  In  the  ooatroversTi 
vrhioh  Is  simply  one  between  tba  estates  of  two 
deceased  penons. 

8.  Om  iutvrestad  In  Om  remit  of  »  volt 
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whloh  it  In  effect  between  the  ectateeof  two  de- 
oeaied  persoiu  althouirti  brouebt  asalnst  an 
executor  iadivtduaUy,  because  ot  a  rfjrht  to  sharp 
Id  the  estate  of  one  of  the  deceased  persons,  Is 
excluded  by  Pub.  Acts  188&,  pp.  ISA,  167.  as  an 
"opposite  party."  from  teetif  jriiig  to  facts  equaltr 
within  the  knowledge  of  the  other  deoe&sed  per- 
son, althougb  the  witness  Is  not  a  party  on  the 
reoord. 

8.  A  person  nwdtBdlvidnallxftw  bonds 

received  from  another  may  show  tlwt  he  recetved 
tbem  from  ttae  latter  as  tbe  ivopertj  ot  ber  hus- 
band^ estate,  of  wblob  be  was  ezeentor,  as 
acalnataolalm  by  her  administrator  that  they 
belonged  to  ber  by  rift  from  the  testator. 

(dutnqrfln,  Ch.  J.,  and  MeOrath,  diment/rom 

propoMioas  1  and  t.) 

(JulyS8,lS»U 

APPEAL  b;^  defendaDt  from  a  judgmeot  of 
tbe  Circuit  Court  for  Wayne  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover tbe  value  of  certain  bonds  alleged  to  bare 
been  delivered  by  plaintiff's  intestate  durios 
ber  lifetime  to  defendant  for  safe  keeping  ana 
ligr  bim  retained.  Retened. 
Tbe  facts  are  fully  stated  in  tbe  opinions. 
Mr.  F.  A.  Baker. with  Jf<9t9r*.  Cntcheon, 
Stellwaffen  4b  Tlmudng,  for  appellant : 

In  applying  statutes  like  the  one  under  con- 
sideranoD  In  this  ease,  conrtB  should  and  do 
regard  not  the  nomiiuil  parties  but  the  real 
parties,  wbow  inteiesta  are  involved  Id  tbe 
issue. 

See  Bmeard  v.  Patrick,  88  Mich.  795;  Dur- 

Sa  V.  Qranaer't  Eatate,  10  West.  Bep.  068,  66 
Icta.  598;  Badutder  r.  Brown.  47  Mich.  866; 
Yovngt  v.  Cunningham,  67  Mich.  164,  166; 
Mvndy  v.  Fatter,  81  Mich.  881;  Down^Y.  Am^- 
drut.  48  Micb.  72;  Wood  t.  Lenawe  (Hrcuit 
Judge,  84  Micb.  531. 

Ad  executor  against  whom,  personally,  an 
action  is  brought  for  property  wbicb  he  has 
accounted  for  as  executor,  can  raise  tbe  same 
qucsUons  by  way  of  defense  that  could 
have  been  raised  by  or  for  tbe  estate  bad  tbe 
suit  been  brought  against  blm  as  executor. 

PcUterton  v.  DvAane,  6  Cent.  Rep.  037, 
116  Pa.  884;  Gray  v.  Whituey,  81»  Pa.  883; 
8uiank  v.  BiiUipt,  4  Cent.  Rep.  461,  118  Pa. 
483:  Stuckeyv.  Beilak.  41  Ala.  700. 

In  a  suit  agaiDst  an  administrator,  a  person, 
although  not  a  party  to  the  suit,  but  Interested 
in  tbe  result  of  the  case,  is  not  competent  to 
prove  statements  made  In  the  administrator's 
intestate,  which  Lend  to  dlminlsb  tbe  rights  of 
the  decedent. 

Ih-ew  V.  Simmont,  68  Ala.  468:  f«y  v.  Jontt, 
63  Ala.  338,  347;  Loux$  v.  EoAton,  SO  Ala.  470; 
MeOrarpv,  Rath,  60  Ala.  874;  Meier  v.  Tbie- 
man,  7  West.  Rep.  141,  90  Mo.  484;  Soeding  v. 
Bmner  A  Z.  I.  (Jo.  85  Mo.  An>.  849. 

A  party  made  defendant  in  form  but  who  is 
plaintiff  in  interest,  will  be  considered  as  plain- 
tiff, and  held  iacompclent  if  called  by  plaioUff. 

Bedman  r.  Bedman,  70  K.  C.  357;  Weirutein 
T.  Patriek,  76  N.  C.  844. 

Tbe  eatui  que  trvat  is  not  a  competent  wit* 
nesB  uwier  a  statute  somewhat  like  ours,  al- 
though not  a  party  to  the  suit. 

Oahbeit  V.  Sparke,  60  Qa.  583.  See  also 
Wright  V.  Jaeiaan,  69  Wis.  688,  S77;  ffall  v. 
18  L.  R,  A. 


Bambtett,  61  Tt.  B88;  Bmotdl  0am,  160  U. 
&.  467,  35  L.  ed.  596. 

While  this  suit  is  In  form  against  Jerome 
Croal,  it  is  in  effect  against  tbe  estate  of 
Cbauncey  Hnrlbut,  deceased.  Defendant  i» 
tbe  mere  agent  of  tbe  estate  and  not  a  party  to 
tbe  suit,  unless  an  heir  or  legatee.  The  case 
might  well  be  entitled  3^  £Srfal«  ^  Pkitinda 
Huriiut,  Deeeaeed.  T.  Ifts  Ettate  ^  OHoumxrjr 
HwrVbut,  Deoetued. 

Duryea  v.  Oraiigei^t  BtttOe,  10  West.  Rep. 
668, 66  Mich.  599. 

If  tbe  real  defendant  and  tbe  opposite  party 
within  the  meaning  of  tbe  Statute  is  tbe  estate 
of  Chaancey  Hurlbut.deceued,  then  tbe  ez- 
ecutor,  not  being  an  heir  or  legatee,  is  a  com- 
petent witness  as  to  such  matters. 

Ibid. 

Plaintiff  could  at  bis  own  election  bring  tbe 
suit  against  tbe  executor  personally,  or  In  bis 
representative  capacity. 

8imp»on  v.  Snyder.  54  Iowa,  557;  Seott  v. 
Key,  9  La.  Ann.  318;  De  Valengin  v.  Bvffy,  ^ 
U.  8.  14  Pet.  383,  10  L.  ed.  467;  Sixde  v.  Me- 
DoMiea,  9  Smedes  &  H.  108;  Otm^  v.  At- 
wood.  38  Ohio  St.  184;  ffnor  v.  ^gehw,  15 
Wis.  415;  Olappv.  Wattera,2Tez.  130.  7 Am. 
&  Gug.  £ncy<»op.  Law,  846,  note  S. 

Mr.  WnUwn  H.  Welle  for  appeUee. 

Menw*  iT.^dimed  tbet^nton  of  the  courtr 
I  am  satlsfled  that  the  defendant,  Jerome 
Croul.was  a  competent  witness  in  this  case. 
It  was  admitted  upon  tbe  argument  by  plnln- 
tiff's  cotmael,  as  it  conclusively  appears  from  tbe 
record,  that  tbe  defendant  had  not  convened 
tbe  baodsinqiMsttcaiin  this  suit  to  bis  own  indi- 
vidual use;  tnat  betook  poasession  of  them  for 
the  estate  of  Cbauncey  Hurlbut,  deceased, 
and  has  alwa^  held  tbem  for  said  estate.  It 
appean  that  on  bis  first  step  as  executor  of 
C%aunoey  Hurlbul's  estate  he  mventoried  tbefip 
bonds  as  tbe  properly  of  such  estate,  and  ban 
ever  since  accounted  to  tbe  Probate  Court  of 
Wayne  County  for  them  and  tbe  interest  ac- 
cruing upon  tbem.  There  is  no  disguisine  tbe 
issue  in  this  suit.  It  is  really  a  contest  be 
tween  the  estates  of  Pbillnda  and  Cbuuneey 
Hurlbut  for  tbe  ownership  of  these  bonds. 
With  such  contest  Jerome  Croul  has  no  con- 
cero,  save  as  executor  of  tbe  latter  estate; 
and  he  has  and  claims  to  have  no  persooat 
interest  in  the  subject  matter  of  the  sul> 
This  is  admitted  by  the  counsel  for  plaintiff,, 
and  yet  It  is  gravely  asserted  as  a  matter  of 
taw  that  tbe  plaintiff  has  a  right,  by  pinnting^ 
bis  action  agninst  Croul  indiTtdually,  not  only 
to  apparently  change  the  whole  outward  fsco 
of  the  contest,  but  to  so  shape  the  conduct 
and  ifisue  upon  the  trial  as  to  shut  out  the  tes- 
timony of  Croul  as  an  "opposite  party,"  and. 
as  a  consequence  thereof,  to  recover  a  large 
sum  of  money  from  bim  personally  out  of  a 
transaction  in  which  it  is  admitted  he  acted 
as  executor,  and  not  for  himself,  and  which  he  is 
not  allowed  to  explain,  though  fraud  is 
charged  against  him  as  such  executor.  There 
is  no  excuse  for  this  course,  because  by  tbe  ac- 
tion of  Croul  the  bonds  or  their  proceeds  have 
not  been  lost  to  plaintiff's  intestate  or  ber  heirs. 
The  estale  of  Chauncey  Hurlbut  is  amply  suf- 
ficient to  pay  the  judgment  la  this  case  twice 
over. 
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Wbw  we  eamt  to  csamine  tiie  questloD 
-wbetber  w  not  Mn.  WUUams  was  a  compe- 
tent witnen  for  tbe  [^iaiifl ,  It  will  lie  plainly 
apparent  wtaT  tbis  rait  wu  planted  axainst 
Jerome  Ooul  IndlvidaallT,  and  not  agaiost 
him  an  ezseutor.  By  maldiig  bim  individually 
ibe  party  def  eodaat  ifae  pli^ntifl  has  succeeded, 
under  tue  interpretation  of  tbe  Statute,  to 
which  I  ifaalt  loon  refer,  by  the  court  below, 
in  proving  iiis  caae  fay  the  principal  heir  of 
Mta.  Hurlbut,  and  cloeed  tbe  mouth  of  Croul 
aiEBinM  denial  of  berstmy.  I£  tliis  is  a  correct 
constniction  of  the  Stalule.  then  tt  le  cqiable 
of  being  made  the  iutrument  of  the  moat  out- 
rageous  tnjustloe,  when  ita  enactment  was  in- 
tended to  prevent  fraud  and  injustice;  and  it 
opens  a  way  by  which  the  estates  of  deoea»ed 
pawns  may  be  more  easily  nri)bed  than  if  no 
such  statute  existed;  and  that,  too,  by  the  tea- 
limwy  of  those  whom  tba  Statute  Intended  to 
debar  from  ^dvlng  evidenoe  In-  their  own  be- 
half of  beta  eqully  witbia  tbe  knowledge  of 
tbe  deceased.  Tbe  Statute,  as  it  now  exists. 
bariDg  been  frequently  amended  since  its  first 
«Dactaient,  reads  as  follows:  "  When  a  suit  or 
proceeding  is  prosecuted  or  defended  by  the 
bciia,  amfaii,  devtsBBS,  l^tees  or  personal 
reprcaentraves  of  a  deoeased  person,  the  oppo- 
siie  party,  if  examined  as  a  witness  on  bis  own 
behalf,  sball  not  be  admitted  to  testify  at  all  to 
mattefs  which,  if  true,  must  have  been  equally 
wittaia  tbe  knowledge  of  such  deceased  per- 
-aoo:  .  .  .  provided,  that  whenever  the  words 
*  tbe  <^ipoaite  party '  occur  in  tills  sectlm  it 
-shall  be  deemed  to  include  tbe  assignors  or  as- 
iiignees  of  the  daim,  or  any  part  thereof,  in 
controversy."  Pub.  Acts  1866,  w.  1S6,  157. 
It  is  evident  that  this  Statute  Is  intended  to 
reach  the  real  party  in  interest,  and  not  a  mere 
uominal  party,  who  is  not  interested  in  the 
result  of  the  allowance  or  disallowance  of  tbe 
claim  against  the  estate  of  a  deoeased  person, 
«xcept  as  it  becomes  his  duty  as  executor  or 
administratM'  to  prosecute  or  defend  a  suit  in 
which  the  estate  is  interested.  The  proviso 
was  attached  in  1885,  no  doubt,  for  the  express 
purpose  of  preventing  the  practice  which  pre- 
vailed under  the  Statute  before  such  amend- 
ment  of  earning  the  claim  against  the  estate 
of  •  deoeased  person,  and  then  the  assignor  he- 
log  SWOTS  as  a  witness  to  prove  it.  Tbe  pro- 
viso not  only  cuts  off  this  method  of  evading 
it,  bat  also  goea  further,  and  also  prohibits  tbe 
assignee  from  testifying  who,  in  the  absence 
of  a  fraudulrat  intent  to  evade  the  law  in  tak- 
ing the  assignment,  would  be  the  person  to  be 
benefited  by  the  allowaiioe  of  the  claim.  It 
wOl  thus  be  seen  that  the  Legislature  Intended 
not  only  that  the  p*rty  owning  tbe  daims 
should  not  be  permitted  to  testify  to  tbe  mat- 
ters equally  within  the  knowledge  of  the  de- 
ceased person,  but  also  to  prevent  any  evasion 
of  the  Statute.  It  was  in  this  view  of  the 
Statute  thai  we  held  in  Durvta  v.  Qranofr't 
Kttaie.  M  Mklb.  808, 10  West.  Rep.  568,  that 
an  administratrix.  If  not  Interested  tn  the  estate 
ns  heir  or  otherwise,  was  not  the  "opposite 
party"  naeoticHied  In  tbe  statute,  and  against 
whom  Its  prohibition  runs, — dtiog  tbe  fact  that 
in  Hmoofd  v.  Patriek,  ^  Mich.  7S5.  the  ad- 
mioistratrix  was  held  within  the  Statute,  for 
the  reason  that  she  was  also  an  heir  to  the  es- 
tate of  ho-  intestate.  Itwaaiaiditti>urawaT. 
UL.KA. 


Gmngtr'*  XttaU  that  the  sidt  might  well  have 
been  eolitled  "  The  Btiaie  cjf  Jtrn^  Qrangw, 
Deceaaed,  v.  The  Ettatecf  Edw^rtl  Granger,  De- 
cea$ed."  And  In  this  case  now  under  considera- 
tion tt  might  well  be  entitled  "  The  Sttate  qf 
PhiUnda  JSwRut,  Daeetued,  r.  The  Otofa  ^ 
Chavneejf  Hurlbut,  Ikeeaeed,"  as  the  real  con- 
troversy is  without  doubt  between  these  two 
estates.  And  while  it  is  necessary  that  these 
two  estates  should  be  represented  by  the  re- 
aped I  ve  executors  as  nominal  parties,  that  per- 
sons may  be  before  tbe  court,  the  real  contest 
la  none  the  less  between  the  estates  of  the  de- 
ceased persons.  In  which  the  executors  have 
□0  personal  interest,  and  are  affected  only  as 
they  represent  the  estate.  Notice  also  the  lan- 
guage of  the  Statute,  "tbe  opposite  party,  if 
examined  as  a  witness  on  his  own  behalf," 
clearly  indicating  that  be  is  not  to  be  per- 
mitted to  testify  "in  Us  own  behalf"— 
in  other  words,  in  bis  own  interest— as 
against  one  whose  lips  ue  dosed  death. 
In  the  suit  which  we  are  considering,  the 
claim  against  the  defendant  was  establisbed 
by  the  testimony  of  Msry  Ann  Williams,  who 
was  a  niece  and  heir  of  Philioda  Hurlbut.  and 
Mamret  Williams,  a  daughter  of  Mary  Ann 
Wtlfiams.  It  appeared  clearly  from  thdr  evi- 
dence, before  tbe  plaintiff  dosed  bis  case,  that 
Croul  took  possession  of  tbe  bonds  and  held 
them  as  the  executor  of  Cbauncey  Hurlbut's 
estate.  Margaret  Williams  testified  that  Mrs. 
Hurlbut  called  for  her  bonds,  and  wanted 
Croul  to  bring  them  back  to  her.   That  Croul 

Eut  her  off  for  a  wbile.  and  then  said:  "Those 
onds  were  never  calculated  for  you.  They 
belong  to  Cbauncey  Hurlbut's  estate;"  and 
that  she  could  not  prove  that  they  belonged  to 
faer.  It  was  not  claimed  by  any  of  plaintiff's 
witnesses  that  Croul  was  trying  to  get  any 
personal  benefit  from  these  bon<U;  and  It  was 
apparent  when  the  plaintiff  rested,  that  Croul 
was  not  the  real  defendant,  but  only  nomi- 
nally so,  because  be  bad  been  sued  in  his  Indi- 
vidual name;  that  the  real  defendant  was  the 
estate  of  Cbauncey  Hurlbut.  Tbe  defense 
then  showed  the  proceedings  in  the  probate 
court,— the  filing  of  the  inventory  bv  Croul, 
in  which  these  bonds  were  placed  as  tbo 
property  of  Chaunc^  Hurlbut's  estate;  and 
Jnome  Croul's  accounts  as  executor,  in  which 
be  accounted  to  said  estate  for  the  interest  up- 
on the  bonds.  It  was  also  shown  that  there 
bad  been  no  distribution  of  tbe  assets  of  tbe 
estate,  and  that  Philioda  Hurlbut,  in  her  life- 
time, and  October  1,  1885,  gave  bim  the  fol- 
lowing receipt  for  the  interest  upon  the  bonds, 
by  such  refxlpt  recognizlogtbatiiebeldtbemas 
executor  of  ber  husband's  estate:  "  Received, 
Detroit,  October  1,  If^,  from  Jerome  Croul. 
40  coupons  of  $10  each.  $400,  cut  from  four 

SIT  cent  U.  S.  bonds  bdonging  to  the  estate  of 
h  aim  My  Hurlbut,  deceased.  PhillDda  Hurl- 
but" But  when  Mr.  Croul  attempted  to  state 
the  cmveTsallon  with  Mrs.  Hurlbut  1^  which 
be  became  possessed  of  tbe  bonds,  or  any 
material  circumstance  connected  with  bis  pos- 
session or  holding  the  same,  equally  wltbin  the 
koowledee  of  Mrs.  Hurlbut,  be  was  prevented 
from  testifying,  under  the  ruling  of  tbe  court 
that  he  was  the  "  opposite  party  "  mentioned 
in  and  Intended  by  the  Statute,  and  therefore  in- 
competent to  give  evidence  of  any  fact  equally 
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wltbfQ  the  knowledge  of  plalntiff'i  Intestate. 
The  raling  of  the  court  vaa  erroDeoua. 

ADOtber  important  quentfon  arises  In  the 
case:  Whs  Mary  Add  Williams  a  compe- 
tent witness  on  behalf  of  1^  plainiifl  to 
anj  facu  equally  wltbln  tfae  luowkdite  of 
Cbauncey  Hnribnt,  deceased?  She  Is  u  beir 
of  Pbilfnda  Hurlbut,  and,  as  such.  Interested 
in  the  reuult  of  ^e  suit.  Tbe  nomtoal  plain- 
tiff Is  the  administrator  of  Mrs.  Huribut's 
estate,  but  Mrs.  Williams  Is  one  of  tbe  real 
parties  to  tbe  liUgation.  X  think  she  comes 
clearly  wlibln  the Intrat  of  tfae  Stalnte.  This 
salt,  as  heretofore  shown,  is  really  a  contro- 
versy between  two  estates.  Neither  Penny, 
the  adminfstrstor  of  Mrs.  Hurlbut,  nor  Jerome 
(Troul.  who  Is  defending  as  the  executor  of 
Cbanncey  Hurlbut,  can  be  said  to  be  an  "oppo- 
site party."  Tbe  real  mrtles  are  the  opposite 
mrttes,  and  Mn.  WUflams  is  one  of  ibem. 
The  case  of  Wriffht  t.  Wilam,  17  Midi.  192, 
referred  to  In  tbe  brief  of  plaintiff's  counsel, 
does  not  touch  this  case;  and  PendUl  v.  Nm- 
berger.  64  Mich.  290,  12  West.  Rep.  47,  also 
cited  to  sustain  the  competency  of  Mrs.  Wil- 
liams as  a  witness,  is  not  applicable.  In  the 
last  case,  a  son  and  heir-at-law  of  a  deceased 
party  was  held  not  diaqualifled  to  testify  to  a 
ooQTereatioD  between  his  deceased  father  and 
tbe  defendant.  Tbe  defendant  was  living. 
Had  he  been  dead,  and  the  suit  being  dcfendra 
by  bis  executor  or  administrator,  the  case 
would  be  in  point.  As  it  is,  it  has  no  rele- 
vancy to  tbe  issue  here.  I  do  not  deem  it 
necessary  to  cite  adjudications  from  other 
States.  This  Is  a  queslioD  depending  upon  our 
own  Statutes,  and  I  think  has  been  settled  by 
our  own  court.  In  Hottatd  v.  Patrick,  88 
Micb.  795,  and  Ihtryea  v.  Oranger's  Estate,  86 
MIcb.  am.  10  West.  Rep.  568,  tbe  reasoning  of 
the  opinions  would  preclude  Mrs,  Williams 
from  ie-<«tifylng  to  facts  equally  within  the 
;:now1cdge  of  Chauncey  Hurlbut,  upon  the 
''round  that  she  Is  an  "opposite  party"  as 
riguinst  his  estate.  In  tbe  flrst  case  the  testi- 
mony of  Mrs.  Howard  was  rejected.  She  was 
;in  heir  of  tbe  estate,  as  well  as  administratrix. 
The  question  was  mooted  whether  Mrs.  Evans, 
a  sister  of  Mis.  Howard,  and  equally  with  her 
ao  holr-st-law  of  her  fother.  was  a  competent 
witness  under  the  Statute.  It  was  passed, 
however,  without  decision,  because  it  was 
shown  that  Mrs.  Evans  had  assigned  ber  inter- 
est in  the  claim,  and  had  no  mterest  in  the 
result  of  tbe  suit.  This  was  before  the  amend- 
jnent  precluding  an  assignor  from  giving  evi- 
dence. In  Baaidder  v.  Brown,  47  Hicb.  866, 
the  real  party,  who  was  defending  the  suit, 
brought  oy  an  executor  upon  a  promissory 
note,  was  held  to  be  the  real  party  in  interest, 
and  therefore  the  "opposite  party"  of  the 
Statute, within  its  meaning  and  intent,  although 
he  did  not  appear  upon  the  record  aa  a  party 
to  tbe  suit. 

In  keeping  with  this  principle,  that  tbe  court 
should  look  at  the  real  and  not  the  nominal 
parties  in  a  cause,  is  the  case  of  Wood  r.  Lena- 
■teee  Cirruit  Judge,  84  Mich.  621,  where  the 
question  to  be  considered  was  an  amendtnent 
changing  the  names  of  parties  to  a  suit.  It 
was  there  held  that  tbe  beirs  were  the  real 
parties  to  be  benefited  by  the  lltigatioo.  and 
that  therefore  tlte  snbatttntlon  of  tfte  names  of 
a;  ' .  t'  • . 


snob  heirs  for  the  name  of  tbe  administrator 
was  admissible.  It  was  also  held  In  YavsffaY. 
Ounttioff^am,  57  Mich.  158,  Mr.  JustieeChAmp- 
Iln  writing  the  opioioD,  wblfdi  was  concurred 
in  by  all  the  members  <u  tbe  court,  that  B.  F. 
GunatDgbam,  tlthoagb  not  a  par^  to  tbe  leo- 
ord,  was  not  a  competent  wttness  to  testify  to 
facts  equally  within  the  knowledge  of  George 
Cunningham,  deceased,  whose  wife  and  chil- 
dren were  defending  In  ejectment,  because 
B.  F.  Cunoingbaro  bad  executed  to  the  plain- 
tiff, Youngs,  a  warranty  deed  of  tbe  land  in 
qoesilon.  The  court  said:  "He  was  under 
covenant  to  tustatn  tbe  title,  and  tbe  suit  was 
in  effect  his  suit  to  try  tbe  title  to  tbe  land. 
If  not  within  the  express  tetter,  he  comes 
within  tfae  meaning  of  tbe  Statute,  and  is  pre- 
cluded thereby  from  testifying  to  facts  equally 
wilbin  the  knowledge  of  tbe  deceased.  In 
Mundjf  V.  Fotier,  81  Midi.  8S1,  in  a  suit  bi 
chancery  fay  a  husbsnd  to  have  a  trust  deed  of 
bis  deceased  wife  declared  void,  and  in  which 
tbe  trustees  named  in  sucfa  deed  were  tbe  party 
defendants,  in  speaking  of  Itie  husband's  evi- 
dence the  court  said:  "When  be  assumed  to 
testify  to  the  verbal  agreement  [with  Iiis  wife], 
his  possession,  if  not  literally  within  the  tenna 
of  tbe  Statute  against  admitting  a  surviving 
party  to  a  transaction  to  testify  in  certain  cases 
(Gomp.  Laws  1871,  5068),  was  clearly  witfain 
its  policy:  and  In  my  judgment  he  was  not  a 
proper  witness  to  prove  the  making  of  the  con- 
tract." Tt  will  be  noticed  that  tbe  Statute  since 
thtn  has  been  broadened  and  made  more  fur- 
reaching  by  amendmeote,  all  of  which  amend- 
meots  have  been  on  the  road  to  reach  tbe  real 
parties  in  interest,  and  to  preclude  them  from 
testifying  to  facts  equally  witbln  tbe  knowl- 
edge of  the  dead  person,  whose  estate  issontrlit 
to  be  depleted  by  such  testimony  in  the  Inter- 
est of  the  party  offering  it.  The  court  erred  in 
permitting  JHfiry  Ann  WilliaTus,  an  beir-ai-law 
of  Mrs.  Hurlbut,  to  give  evidence  of  conversa- 
tions between  Channc^  Hurlbut  and  bis  wife^ 
and  between  said  Hurlbut  and  the  witness. 

It  is  argued  that  tbe  plaintiff  had  a  riE;ht  10 
plant  this  suit  agaiust  Jerome  Croul  Indiridu- 
ally:  that  tbe  action  is  one  of  bailment,  and 
that  it  ts  doubtful  if  Croul  could  dispute  tbe 
title  of  bis  bailor;  but  la  any  event  the  estat« 
of  Chauncey  Hurlbut  could  not  be  bound  by 
the  result  of  this  suit.  Tbe  right  to  plant  this 
suit  against  Jerome  Croul  individuallv  may  be 
conceded,  but  the  right  to  malutain  iC  depends 
upon  the  facts  and  ctrcumstarices  proven  in 
tbe  cas^.  In  our  opinion,  it  must  be  conceded 
that  Jerome  Oroul  bad  the  ri^t  to  sfaow  that 
be  received  these  bonds  of  Phllinda  Huribut; 
of  her  own  free  will  and  consent,  hnd  on  the 
understanding  that  be  received  them  by  virtue 
of  his  being  appointed  one  of  the  executors 
under  the  will  of  Chauncey  Huribut,  and  as 
tbe  property  of  said  estate;  and  that  lie  has  the 
right  to  come  In  and  defend  as  such  executor, 
and  to  maintain  and  ptVlve  by  competent  testi- 
mony that  the  bonds  never  belonged  to  Pbi- 
lltida  Hurlbut  or  her  estate,  but  have  ever 
been,  and  iow  are,' the  property  of  Chauncey 
Hurlbut  any  belong  to  his  estate, -^and  the 
estate  will  be  bound  In  such  case  by  tbe  result 
of  the  Htigatioh.  In  HiUman  v.  Seh^enk.  68 
Mich.  297,  12  West.  Rep.  «61,  and  HiUman  v. 
Selmenk,  OB  Mich.  801,  a  similar  case,  thei 
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czecalor  <d  an  erttte  wu  permitted  to  itidem- 
nifjr  the  defeodaot  and  swume  the  defeose  of 
m  wiit  brought  upon  m  promiasory  note;  aod  it 
was  held  by  M  doing  the  estate  would  be 
bound  by  the  result;  and,  further,  that  in  such 
case  the  plaintiff  would  be  precluded  from 
tntif;:ng  to  facts  equaliy  withio  the  IedowI- 
edge  of  the  deceased,  although  the  maker  of 
the  note  was  the  person  sued  and  the  deCend- 
aot  of  record.  The  issue  In  those  cases  was 
similar  to  the  Issue  in  this.  The  plaintiff 
daimed  to  have  obtained  the  note  from  the 
testator  by  purrhase  before  hts  (toath.  The 
executor  dewuded  upon  the  ground  that  there 
waa  DO  such  purclwsie.  Here  the  ciolm  to  the 
bonds  la  that  (b^  were  a  gift.  The  executor's 
defense  is  tliat  there  was  no  cift.  In  the  Bill- 
man  w,  Schwenk  Case*  the  dr  fendants  had  do 
interest  In  the  result  except  to  pay  the  note  to 
whom  it  might  be  found  to  belong;  and  in 
this  case  Jerome  Crool  individaally  has  and 
daims  DO  Intmst  In  these  bonds.  His  only 
CDQcem  Is  to  account  to  the  owner  of  them. 
The  defense  that  he  is  making  ii  the  defense 
of  JercHne  Croul  as  ezecntor.  which  It  would 
have  been  his  duty  to  have  made  had  the  bonds 
been  in  the  bands  of  a  third  person  and  such 
third  person  had  been  made  a  defendant  In 
this  suit  inri^  of  Croul.  He  could  have 
stepped  in,  had  ttie  third  person  been  sued, 
aod  defended  as  the  executor  of  Cbanncey 
Horlbut,  under  the  authority  of  JHUman  t. 
Sekuenk,  aod  under  every  principle  of  law  and 
jostire:  snd  we  know  of  no  reason  why  be 
cannot  equally  and  as  well  defend  as  executor 
Id  case  the  salt  is  planted  against  him  indi- 
Tidoaily,  instead  of  being  broi^bt  against 
Boottaer,  ifhen  the  Issue  is  the  same,  to  wit; 
Do  the  bmids  belong  to  the  estate  of  Phllinda 
Hnrlbut,  or  to  the  estate  of  Chauncey  Hurl- 
but? 

77/0  judfpjtenl  of  ihe  court  Mow  tm$t  be  re- 
tereod^  and  a  new  trial  granted,  with  costs  of 
this  court  to  defendant, 

t^ng  and  Orauat,  concur  witih 

Morse*  J. 

Climmpliii;  Ch.  J.,  dissenting: 

The  plaintiff  is  ihe  aidminlstrator  of  the  estate 
d  Pbllinda  HurltHit,  deceased,  and  as  such 
broagbt  this  suit  in  aasnmpslt  against  the  de- 
lendant  to  recover  the  reiue  of  forty  United 
Slates  government  tmnds,  which  plaintiff  claims 
the  deceased  in  her  tifetime'i^ced  in  defendant's 
liaDds  for  safe  keeping,  to  be  redelivered  to  h«r 
on  demand;  and  tbatthe  demanded  them  and  be 
refused  to  deliver  them  to  her,  but  claimed  that 
tbey  were  the  (wopecty  of  Ae  estateof  Chaunc^ 
Horlbut,  deceasra,  m  Which  he  was  executor. 
Cbanncey  Hurlbut,  at  and  prior  to  July  4, 
18B5.  was  tbe  owner  of  the  bonds  in  question. 
He  bad  in  1879  made  a  will,  which  w&s,  after 
bis  decease,  sdmitted  to  probate,  in  which  he 

S*e  his  wife  his  horses,  carriages,  household 
rniUne,  aod  $10,000  ^Mohitely,  and  the  io> 
come  of  the  estate  for  her  life.  After  her 
death  a  few  nnall  bequests  were  to  be  paid, 
BDd  Hm  rssidne  of  tbe  estate  went  to  trtistees 
for  tbe  peapetual  benefit  of  the  Detrdt  Water- 
works. Aittiw  T.  Onuii  T9  Mich.  471.  6  L. 
B.  A.8B6. 

Channel  Horlbut  died  September  9, 188B. 
1SUR.A. 


and  bis  will  was  admitted  to  probate  October 
18,  188S.  He  left  Philioda  Hnrlbut,  his  wife, 
siurivin?  him,  aod  no  chHd.  Jerome  Croul 
and  PbiTlnda  Hurlbut  were  appointed  execu- 
tors, and  they  qualified;  but  PbiliDda  Hurlbut 
never  todc  any  part  in  the  execution  of  the 
trusts  of  the  will,  or  in  the  administration  of 
tbe  estate.  She  died  October  4, 1886,  intestate,, 
aod  tbe  plaintiff  in  tliia  suit  wss  appointed 
administrator  of  lier  estate.  Mrs.  Hunout  had 
no  children.  Her  father  and  mother  died  be- 
fore she  did.  Haiy  Ann  Williams  is  her  sister,, 
and  Margaret  Williams  is  a  daughter  of  Marr 
Ann.  It  is  claimed  on  the  part  of  tbe  plaintiff 
^at  Ohauncqr  Hurlbut,  on  the  4th  day  of 
July,  188S.  gave  to  Us  wife,  Phillnda,  forty 
United  States  government  bonds  of  tbe  de- 
nomination of  $1,000  each,  and  acoompaoied 
the  gift  by  immediate  p^sonal  delivery,  in  the 
presence  of  Mary  A.  Williams  and  Margaret 
Wiliiams;  and  upon  the  trial  of  this  cause  tlie- 
plainllff  mtrodooed  testimony  to  escaUish  such 
gift  inter  Hw.  One  of  the  witnesses  produced 
to  establish  the  facts  upon  which  the  plaintiff 
rdies  for  a  recovery  is  Ifrs.  Mary  Ann  Wil- 
liams; and  her  competency  to  testify  In  tbe 
cause  under  the  Statute  presently  mentioned  is 
challenged  by  defendant.  Tlie  plaintiff  also 
claims  that  after  Mr.  Horlbot^s  death  the  de- 
fendant, Croul,  was  at  tbe  house  of  the  widow, 
and  wss  informed  by  her  of  the  gift  to  her  of 
the  aforesaid  bonds,  and  that  defeadant.  Croul, 
represented  that  it  was  very  dangerous  to  keep 
such  bonds  in  the  house, — that  there  was 
danger  of  their  being  murdered, — and  offered 
to  take  care  of  the  ^nds  by  pladng  them  in 
a  safe,  and  promised,  if  Mrs.  Hurlbut  would 
do  so,  that  she  might  cut  off  the  coupons,  and 
that  be  Would  delivM*  them  to  her  whenever  she . 
demanded  them;  and  thereupon  she  delivered 
Ihem  to  bim  for  safe-keeping.  The  exact  date 
at  which  this  occurred  is  not  given  by  the  plain- 
tiff's witnesses.  Margaret  Williams  testified 
that  it  was  after  the  probate  of  the  wilt. 
Mrs.  Williams  also  thinks  it  was  after  tlie 
will  was  proved,  bat  Is  not  certain  that  it  was 
not  before.  Mr.  Jerome  Croul  testified  that 
he  received  the  bonds  in  suit  on  the  14th  day 
of  September,  1885,  M  tbe  property  of  Chaun- 
cey Hurlbut,  and  that  he  had  always  held  tbem 
as  the  property  of  Cbanncey  HUrllnit;  that 
thev  were  received  ^  him  from  Mrs.  Hurlbut, 
in  the  presence  of  John  Lnod.  The  witness 
Alexander  McArthur  testified  fn  behalf  of  the 
plaintiff  that  he  bad  a  eonversation  with  the 
defendant  about  four  months  after  the  funeral 
of  Chauncey  Hurlbut,  in  which  Croul  said 
'that  "he  Imd  got  forty  thousand  dollars  la 
bonds  ^  the  olalady;  nud  I  asked  him  how  be 
done  that,  and  he  'said,  'I  got  them  for  safe- 
keeping,' and  that  'she  never  would  smell  of 
them  again.'"  Mr.  Croul  v/m  sworn  in  his 
ortn  behalf,  and  testified  that  Mr,  Lund  was 
presenr  when  he  recelvied  the  bonds  from  Mrs. 
Hurlbut;  but  Lund  was  not  called  to  dispute 
or  contradict  the  teAimony  given  by  plaintilfs 
witnesses  as  to  what  transpired  on  that  occa- 
sion. The  fact  that  October  1.  18H5,  Mrs. 
Hurlbut  si'^ned  a  receipt  for'  $400  for  the  cou- 
pons in  which  Croul  had  ineertwl  tbe  "iiriTo* 
ment.  "Cilt  from  four  per  cent  U.  bonds 
belonging  to  the  eittate  of  Cliauneey  Hurlhiit. 
deceased,"  was  not  conclusive  that  lliuse  bonds 
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belonged  to  the  eitate  ofBOfaaimrey  Hurlbut. 
If  the  boDCla  were  Mn.  Hurlbut's  iodivldual 
property,  she  wu  eotitlcd  to  the  interest;  end 
likewiM  was  she  eoiHIed  if  they  iMloaged  to 
the  estate,  as  the  will  gave  her  the  whole  in- 
come duihug  her  Ufetime.  The  defendant  was 
permitted  to  introdooe  any  erldraoe  which  he 
had  to  show  that  the  bonds  belonged  to  the 
estate  of  Chaunce^  Hurlbut  at  the  time  of  his 
death,  and  this  receipt  was  competent  testimony 
to  be  considered  as  tending  to  show  that  the 
b<Hid8  belonged  in  fact  to  the  Buiibut  estate. 
Defendant,  Croul,  offered  to  teMify  fully  to  the 
interview  with  His.  Hnilbat  when  he  received 
the  bonds  from  her,  bat  it  was  excluded  under 
the  Statute.  It  is  error  to  suppose  that,  if 
Pennv,  as  the  administrator  of  the  estate  of 
Mrs.  Harlbut,  had  brougiht  this  action  against 
Croul  as  ezecator  of  the  last  will  of  Chauncey 
Hurlbut,  deceased,  he  would  have  been  a  com- 
petent witness  to  testify  to  facts  wbicb,  if  true, 
were  equally  within  the  knowledge  of  the  de- 
ceased, Mrs.  Hurlbut.  The  Sutute  is  not 
based  upon  the  interest  or  dbioierestedneaa  of 
a  party  who  seeks  to  testify  as  a  witness,  but 
upon  tbe  injustice  and  impropriety  of  permit- 
ting a  party  to  an  action  with  a  representative 
of  8  deceased  party  testifying  at  ail  to  mattera 
within  tbe  knowledge  of  tbe  deceased,  whose 
executor  or  admintslrator  has  broagfat  or  is  de- 
fending the  suit.  Tbe  mere  fact  that  he  is 
sued  as  executor  would  not  permit  him  in  a 
court  of  law  to  open  bis  moutb  to  testify  to 
facts  which  the  other  party  could  not  testify 
to,  because  his  moutb  Is  sealed  by  death.  The 
law  never  intended  such  an  abmrdity.  If  It 
bad  intended  to  make  an  exceptira  in  favor  of 
the  opposite  party,  wbo  should  chance  to  be 
appointed  executor  or  administrator,  it  would 
have  ao  declared.  There  is  no  more  reason 
for  repealing  the  plain  prorisions  of  the  Stat* 
ute  by  Judicial  flat  in  favor  of  executon  and 
-administrators  Uian  there  ii  in  &vor  of  any 
other  disinterested  parties;  and  the  bw  makea 
no  exception  in  favor  of  disinterested  parties. 
While  the  Statute  has  been  construed  as  em- 
bracing within  its  spirit  the  real  as  well  as 
nominal  parties  to  a  suit,  no  well-considered 
case  has  made  ao  exception  of  the  partiea  to 
tlie  record.  Thii  will  be  appamit  Hom  a  re- 
view of  OUT  decbioDs  apon  tut  aectioo  of  the 
Statute. 

In  tbe  case  of  Dowiuy  t.  Andrua,  48  Mich. 
65,  all  the  cases  to  that  time  were  reviewed. 
In  Eecard  v.  Bnuh,  48  Mich.  8.  a  auit  against 
executors  and  trustees,  held,  that  complainant 
could  not  testify  to  matten  equally  within  the 
knowledge  of  the  deceased.  In  Ba^mrn  v.' 
Mamm  Luntber  Co. .  57  Mich.  378,  held, that  the 
opposite  party  cannot  be  permitted  to  testify 
to  matters  equally  within  the  knowledge  of  a 
deceased  officer  of  the  company  sued,  nor  of  a 
deceased  partner  in  a  suit  aninsi  a  partnetsblp. 
In  ^bstar  v.  JHtt,  SB  Mtcb.  540.  tbe  bill  was 
filed  by  tbe  widow  and  some  of  the  bdrs  of  a 
deceased  peraon  against  another  heb-  to  set 
aside  a  deed  ezeculad  by  the  deceased  in  bis 
lifetime  on  the  ground  that  it  had  been  ob- 
tained by  fraud  and  forgery.  Held,  thiU  tbe 
partiea  were  excluded  from  testifying  as  to 
mnttafs  equaUy  within  the  knowledge  of  tbe 
deoeaaed.  In  Sehratg  v.  Sehrata,  85  Mich.  485. 
it  was  held  that  Uie  Statute  appUea  where  tbe 


knowledge  wbicb  the  deceased  had  was  proved 
through  letters  passing  between  the  parues;  and 
it  was  hdd,  further,  that  counsel  bad  aright  lo 
cross-examine,  to  ascertain  fully  with  reference 
to  such  mattera  testified  to,  which  were  eifuaW 
ly  within  the  knowledge  of  tbe  deceased  party, 
and  might  then  move  to  strike  out  the  whole 
of  such  testimony  because  incompetent  under 
the  Statute.  The  testimony  elicited  on  crosa- 
examination  is  the  testimony  given  in  twbalf 
of  the  party  calling  tbe  witness.  In  Broton  v. 
BOl,  68  Hich.  68,  it  was  held  that  this  btatuta 
did  not  apply  to  proceedlogs  to  probate  a  will 
on  the  ground  that  until  tbe  win  was  probatod 
there  was  no  re^caenlativn  of  tbe  deresaed, 
and  no  one  who  could  be  called  an  oppoalte 
party  to  such  representative.  Tbe  same  was 
bdd  in  Sehofeld  v.  WaOcer,  68  Mich.  96.  In 
MeiMnUKVt  App..  58  Mich.  155,  It  was  held 
that  proceedings  upon  distribution  of  tbe  «»- 
tatcB  of  deceased  persona  did  not  come  within 
the  section  of  the  Statute,  and  that  all  the  heirs 
might  be  compelled  lo  testi^;  that  it  was  in 
effect  a  auit  between  the  dittribiulees.  who  each 
represented  bis  own  interest.  In  Melfilian  v. 
BimU,  8S  Mich.  66,  5  West  Rep.  708,  the  bill 
was  filed  bv  the  executors  of  tbe  last  will  of 
Hugh  Molfat,  deceased,  against  the  daughter 
and  Bon-ln-law  of  thedeceaaed.  .Tbedaugtater 
was  the  residuary  legatee  of  one  share  he  bad 
left,  and  tbe  son-in-law  was  also  a  legatee,  ao 
far  as  the  share  should  be  applied  to  an  in- 
debtedness due  from  him  to  the  estate.  Hdd, 
that  ther  could  not  testify  to  any  fact  equally 
within  the  knowledge  of  the  deceaned  while 
living.  In  SUteia^  v.  Staekabl^t  Bttate,  66 
Mich.  615.  8  West.  Rep.  812,  it  was  held  that 
a  married  woman,  who  bad  a  husband  living, 
wbo  bad  boarded  thedeceaaed,  was  notentiUed 
to  the  money  doe  for  board,  and  could  not  pre- 
sent it  as  a  clsiro  against  the  estate  without  an 
assignment  from  her  husband;  and  that  she 
wai  an  assigDee  within  this  Statute,  which  rae- 
dudes  assigneea  from  teatlfying  to  facts  with- 
in the  knowledge  of  tbe  deceased  party.  In 
Buffam  V.  Porter,  70  Ulcb.  6S8,  14  West  Rep. 
896,  tbe  bill  was  brought  against  a  purchaser 
from  the  heirs  of  a  deceased  person.  Held, 
that  be  was  not  a  competent  witness.  In  BiU- 
man  v.  Sehwnk,  68  Mich.  886,  18  West.  Rep. 
661,  hdd.  that  tlie  testator's  personal  property 
vests  In  tbe  executor  for  tbe  purpose  of  admin- 
istering tbeestate;  and,  where  suit  was  Ivougbt 
upon  a  note  wbicb  the  defendant  daimed  be- 
longed to  the  deceased  par^  at  bis  death,  and 
tbe  executor  Indemnifial  the  defeoduit,  and 
took  tnon  himself  tbe  defense  of  tlie  suit,  the 
plaiotur  was  disqoallfled  from  testifying;  and 
held,  also,  that  legatees  wad  devisees  did  not 
represent  the  estate  In  the  prosecution  or  de- 
fense of  suits.  In  Taiflor  v.  Bunker,  68  Mich. 
258,  13  West.  Rep.  565,  plaintiff  brought 
suit  against  an  administrator.  Held,  that  the 
testimony  was  not  rendered  admlsslue  by  tlte 
fact  that  other  parties  were  present  and  had 
knowledge  of  the  matters  teetifled  to  equaUy 
with  tbe  deceased.  In  Hood  v.  Olin,  68  Mich. 
166, 12  West.  Rep.  S08,  the  plaintiff  daimed 
title  to  certain  property  as  mortgagee  under  a 
mortgage  by  ooa  Head,  and  brought  a  replevin 
against  tlie  firm  of  Ware  A  Olfo.  Dur'ng  ihe 
pendency  of  the  suit  Ware  died.  Held,  tiiat 
the  statute  did  not  prevent  Nctd  from  tesUfy- 
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tor  to  nntfen  wullj  wttklD  tlu  knowledge 
oT  Waio  or  the  Ann.  Bamttt  t.  Shmardtan, 
Si  Mirh.  6.  announces  the  general  doctrine, 
b  iHnger  Mfg.  Co.  v.  Sei^aann,  B6  Micb.  SttP. 
tbeaaiuo  was  replevin,  brought  against  the 
defendant  ladividually.  Held,  that  defendant 
in  replevin,  noder  a  plea  of  the  general  Issue, 
coora  show  that  plaintiff  had  no  right  to  pos 
■ewion  when  suit  was  commenced,  and  for  this 
|Hir|'«>'«  roiild  show  that  be  was  special  ad- 
miDiiUnitor  of  a  deceased  person,  wfao  was  the 
owner  of  roods  at  the  time  of  his  death;  and, 
bsTiDg  flliown  (bat  he  defended  Id  a  represcnta- 
tire  capacity,  a  witness,  who  bad  been  agent 
of  tbe  plaintiff  corporation,  was  exclnded  from 
testifying  to  matters  which,  if  true,  were 
equally  within  tbe  knowledge  of  tbe  deceaaed, 
and  wbtcb  knowledge  tbe  witness  acqnired 
wbfle  be  was  agwt.  In  HiUmrnn  v.  Sekyeenk, 
68  Hirb.  «»7.  iS  West.  Rep.  «61,  held  that,  in 
a  niit  brought  to  recover  upon  a  note  made 
payable  to  a  person  since  deceased.  Indorsed 
bj  said  deceased  Sn  his  lifetime,  and  which 
note  it  Was  daimed  belonged  to  tbe  deceaaed 
St  die  tlow  of  bb  death,  and  bad  been  imorop- 
erly  obtained  by  the  plaintiff,  and  where 
s  t^tee  "WHS  assuming  the  defense,  this  bet 
did  not  piobibit  the  plaintiff  Irom  testifying  as 
to  tnaliero  equally  wUbiutbe  knowledgoof  tbe 
deccHfied,  loifeCAiteAMV.  £<mrf,71  lHicb.438, 
ptsiatiff  made  a  ocmtmcl  with  one  Gay,  who 
vss  trustee  for  a  firm  of  wbicb  be  wsa  a  mem- 
ber. Gay  died.  Held,  that  plaintiff  could  not 
testify  lo  tbe  contract  made  with  Oay.-  as  tbe 
nit  was  brought  against  and  defended  by  tbe 
iDtviviDg  partners.  Latitma/ila^  v.  LauteH' 
f^agtr,  tw  Micb.  290,  SSI,  was  a  proceedlog 
to  prolMte  what  was  claimed  to  be  a  will,  aod 
It  was  be7d  tbat  the  statute  did  not  apply  to 
wch  proceedines.  In  Wilton  v.  WiUon'a  Ea- 
t'Ue,  HO  lUiclj,  473,  Eliza  Wilson  presented  a 
claim  1-efore  the  comniiesioQers  on  claims  in 
tbe  ntatf  of  Helen  Wilson,  deceased.  Held, 
tbat  a  daughter  of  tbe  claimant  was  a  compe- 
teoi  viiness  to  testify  lo  mattera  equally  witb- 
ia  tlie  l^nowledge  of  the  deceased.  In  Lako  v. 
JVffR.  t(i  Micb.  115,  It  was  beld,  in  a  oontro- 
verty  betvetm  an  allwed  grantee  and  a  widow 
claiming  her  dower  right,  that  (he  Statute  did 
not  apply.    In  Barker  v.  Hebbard,  81  Micb. 

atter  tbe  trial  defendant  died,  and  upon 
tbeiecnod  trial  tbe  plaiDtiS  offered  to  IdLto- 
dnct;  a  steoc^rapber's  minutes  of  what  i^aioliff 
svore  lo  on  tbe  0rat  trial.  Beld,  excluded  bv 
^  Sutuie.  JMk»9»  Oolt,  91  Mich.  44l}. 
Thia  was  not  a  suit  wherein  the  representative 
0/  the  decedent  is  a  party  to  tbe  record.  Plain- 
■iff  lued  defendant  upon  a  claim  against  bim, 
Migned  to  her  by  her  husband  in  bis  lifetime. 
Held,  that  she  was  a  competent  witness  to  tes- 
wr  to  the  ssaigomeot.  £»ttU  r.  Chibago 
V.M.K  Co^  BUcb.  S98,  held  that  testimo- 
ny of  a  party  is  admisstUe  as  to  matters  equal- 
ly witliin  tbe  knowledge  of  an  agent  cS.  a  cor- 
potaikiB,  since  deceaaed,  if  such  matters  testi- 
kd  sbooi  were  alao  witbin  tbe  knowledge  of 
UT  nrviTiog  officer  or  agent  of  tbe  ootpora- 
tioo. 

Th«B  evtalnly  la  nothiDg  in  tbese  anthori- 
iKs  to  ntpport  the  cootentioo  tbat  Cionl  is  a 
**BpetsDt  witneaa  to  testify  to  matters  wbicb 
^Qvequally  wllktn  the  knowledge  of  Pbllinda 
Unribut,  bscaoae  be  ckima  tbeae  booda  as  an 
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executor  of  the  aatnte  of  CSiaimoqr  Hnilbat,. 
deceaaed. 

If  this  reasoning  Is  to  prevail,  which  la 
claiined  tbe  defendant's  counsel,  we  have  a 
case  prosecuted  and  defended  by  tbe  repre- 
sentatives of  deceaaed  persons,  where  tbe  Stat- 
ute savs  the  opposite  party  shall  not  be  per- 
mittea  to  testify,  and  yet  where  tbey  both  can 
testify.  Tbe  ea^te  ia  not  suppcMed  to  be  in 
possession  of  HiOm  about  which  it  can  speak, 
even  if  permitted  to  by  tiie  Statnte,  I  always 
supposed  that  tbe  estate  of  a  deceased  person  Is 
the  property  left  by  the  person  upon  bis  death,, 
and  that  the  legal  title  to  personal  property 
vested  in  tbe  executor  or  administrator,  and 
that  tbe  person  having  the  legal  title  lo  tbe 
pTopaety  ia  Ike  real  parliy  ia  Inlareat,  It  la 
said  Uwt  ezeouton  are  mere^  agents  of  the 
estate,  and  not  parties  to  the  suit.  If  mere 
agents,  and  not  partiea,  then  death  would  have 
no  effect  to  abate  tbe  suit;  the  party  would  be  still 
before  the  oourt  But.  as  I  read  tbe  Statute,  ui 
affent,  tbough  sued,  is  not  exempt  from  the  pro- 
htbltion  of  the  Statnte.  An  agent  may  possesa 
knowled^  of  facta  which  were  equally  witbin 
tbe  knowledge  of  tbe  deceased,  aod,  if  sued  by 
a  representative  of  tbe  deceased  as  a  party,  be 
could  hardly  be  permitted  to  teeiify  to  such 
matters  by  showinv  thst  be  was  an  agent. 
Indeed,  ttie  deceasMl  may  have  been  his  prln- 

X'  1,  and  tbe  suit  may  have  arisen  out  of  that 
ion.  Tbecaseof  iTw^  V.  Ontn^s  Jb- 
me,  60  Micb.  690, 10  West  Rep.  568,  is  relied 
on  to  support  tbe  contention  tbat  Croul  is  a 
competent  witness.  Tbe  ca.se  was  not  reversed 
upon  that  ground.  Two  of  tbe  judges  merely 
concurred  to  reversing,  witboot  asseoting  to  tbe 
reasonsglvenfortherevetsa).  That  wasacaae 
of  a  claim  presented  against  the  estate  of  a  de- 
ceased party.  This  is  not.  Counsel  for  the 
defendant  says  in  bis  brief  tbat  this  "  case  may 
well  be  entitled  '  The  Etlate  of  Philinda  HuH- 
but,  ikeeoMd,  v.  B^le  of  Vhaunceti  Hurlbut, 
Deeeated.' "  There  is  no  principle  of  pleading 
or  practice  which  will  authorize  a  cause  to  be 
so  entitled,  even  if  it  had  been  against  Jerome 
Croul,  executor  of  the  estate  of  Cbauncey 
Harlbnt,  deoeaaed.  Cases  should  be  entitled 
with  tbe  names  of  tbe  parties  to  tbe  suit  In 
a  suit  brought  byan  executororadministrator, 
the  admtntetrator  or  eiecutor  Is  tbe  perty,  and 
□ot  the  estate.  The  parties  to  tbe  suit  deter- 
mine bow  tbe  papers  in  tbe  suit  should  be  en- 
titled. Init  the  entitling  never  determines  who 
are  the  parties.  It  would  be  a  novel  way  to 
determine  who  is  "  the  opposite  party  "  under 
tbe  Statule  by  entitling  papers  in  the  suit  in  any 
particular  nam&  Would  a  declaration  wlilcb 
commenced  with  "Tbe  Estate  of  Philinda 
Hurlbut,  plaintiff  In  this  suit,  files  this  declara- 
tion against  tbe  estate  of  Cbauncey  Hurlbut  in 
a  plea  of,"  etc.,  bring  any  parties  before  tbe 
court  7  Is  there  any  rule  of  pleadiilg  heretofore 
discovered  tbat  would  sanction  such  pleading? 
Yet,  in  order  to  evadethe  Statnte.  ana  build  up 
a  fictitious  construction,  tbe  esute  must  be  io- 
veated  with  an  entity,  and  called  a  party  to  tbe 
suit,  to  letin  tberepiceeatatives  of  the  deceased 
to  testify,  when  the  Statute  plainly  Yorblds  It. 
Where  the  suit  is  between  represeatatives  of 
deceased  paniea  the  Statute  piohlbits  both  of 
those  renreaentatiTea  from  testifying:  vet, 
noder  thu  conatroeUoa.  bap  artrange  mctamir- 
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jiM^'bolii  cn  tetaty  ilmptr  by  calling  ttw 
suit  one  between  two  estates.  Croul,  as  exeo 
vtot,  is  not  s  mere  Qocniaa]  or  disiDtcresl«cl 
party.  If  the  property  belongs  to  bhn  as  exec- 
utor, beis  really  the  party  possessed  of  the  legal 
title.  Does  tbe  Statute  permit  bim,  even  if  be 
is  so  iovested  with  tbe  legal  title,  and  is  seeking 
to  defend  It,  to  testify  to  facts  wbicb  were  in 
tbe  knowledge  of  the  deceased  party,  who,  in 
her  lifetizae,  claimed  to  own  the  i»operty,  and 
wboae  administrator  is  seeking  to  recover  it  for 
lier,  and  whose  title  Croul  is  Blsputine? 

B«tore  proceeding  to  tbe  determination  of  t&a 
competency  of  tbe  witnesses,  It  la  necessary  to 
consider  tbe  character  In  wblch  tbe  partleH  to 
this  suit  stand  before  tbe  court.  Ik  Is  claimed 
that  the  question  of  the  competancy  of  the  wit- 
nesses should  be  considered  as  if  the  suit  was 
instituied  afndost  Jexome  CrtMiI  in  bis  represen- 
tative  capacity  as  executor  of  the  last  will  of 
Cbauncey  Hurlbut.  But  I  do  not  accede  to 
this  propesitfon.  Aoeordtog  to  bis  own  tasH- 
mnuy,  be  must  ban  leedTed  these  bonds  In  his 
individual  capacity,  befon  be  was  appointed 
executor,  and  before  the  will  was  admitted  to 
Moliate.  If  the  bonds  were  the  property  of 
PbiliDda  Hurlbut,  it  can  make  no  difference 
how  he  regarded  them.  It  Is  possible  that  she 
might,  after  be  bad  collected  the  avails  from 
the  United  Slates,  and  turned  tbem  fn  to  tbe 
estate,  maintain  an  action  for  money  had  and 
received  against  him  as  executor,  so  as  to  be 
reimbursed  out  of  tbe  assets  of  tbe  estate.  De 
Valengin.  v.  Dugy,  80  U.  S.  14  Pet.  388,  10  L. 
ed.  457;  Baring  r.  Putnam,  1  Holmes,  201; 
Conger  v.  Ataood.  28  Ohio  St.  134.  Tbe  gen- 
eral rule  is  that,  where  the  executordoes  some 
act  or  makes  some  promise  after  tbe  decease  of 
the  testator,  be  is  chargeable  in  bis  indiridual 
capacity,  and  not  as  executw.  The  ezceptloo 
is  limited  to  casea  where Uie  transaction  wbicb 
coDBiituied  tbe  cause  of  action  arose  in  the  life- 
time  of  tbe  deceased.  Such  Is  not  this  case. 
Tbe  transaction  which  constitutes  the  cause  of 
action  here  arose  after  tbe  decease  of  ObauncCT 
Hurlbut.  and  Is  based  upon  a  contract  of  bail- 
ment between  Jerome  Croul  and  Pbllloda 
Hurlbut.  As  a  geoeral  rule,  a  bailee  cannot 
dispute  tbe  title  of  the  bailor,  but  it  Is  a  defense 
to  an  action  brought  against  bim  by  tbe  bailor 
for  ooo-delirery  of  subject  balled  that  It  was 
taken  by  or  delivered  to  a  person  having  par- 
amount  title  and  right  of  possession.  In  sudi 
-case  tbe  burden  of  proof  isupoo  the  bailee.  In 
this  esse  Jerome  Croul,  tbe  Individual,  and 
Jerome  Croul.  as  executor  of  tbe  last  will  of 
Cbauncey  Hurlbut,  deceased,  are  two  distinct 
persons  in  tbe  law.  One  represents  Jerome 
Croul,  the  individual,  and  the  other  represents 
tbe  estate  ot  Cbauncey  Hurlbut.  deceased.  It 
was  just  as  competent  for  bim  to  show  in  de- 
fense for  not  delivering  those  bonds  that  they 
belonged  to  bim  as  executor,  as  it  would  have 
been  to  show,  if  such  had  been  the  fact,  that 
they  belouged  to  the  Preston  National  Bank. 
Although  that  defense  was  open  to  him,  and 
he  was  not  shut  out  from  it  in  this  case,  yet  be, 
as  executor,  was  no  more  a  party  to  tbe  suit 
than  would  tbe  Preston  National  Bank  have 
been  had  he  sought  to  show  that  be  had  delfv- 
-ered  the  bonds  to  it  on  demand,  and  that  it  had 
the  paramount  title  and  right  to  tbe  possession 
thereof.   The  important  Issue  in  tbe  suit  was, 
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In  whom  was  the  paramoant  tftle?  and  tblk 
should  be  borne  in  mind  In  testing  tbe  compe- 
tency of  tbe  witnesses  to  testify  in  this  csiiHe. 
Tbe  plaintiff,  as  administrator  of  tbe  estHte  o'F 
Pbilindalluiibut,  claimed  tbeparaaionot  title, 
which  was  delivered  through  an  executed  gift 
of  tbe  bond  by  Cbauncey  Hurlbut  to  Pbilinda 
Hurlbut.  The  defendant  claims  that  the  par* 
amount  Utle  wasin  the  executor  of  tbe  last  will 
of  Cbauncey  Hurlbut.  Individually  be  made 
no  clafm  to  the  bond,  but  denied  bis  liability 
as  bailee.  Neither  in  this  i^uEtdld  theestate  of 
Cbauncey  Hurlbut  claim  tbe  bonds.  Jerome 
Croul  individually  made  tbe  claim  that  he  bad 
delivered  the  bonds  to  tbe  execator  of  Cbauncey 
Harlbut'«  estate.  The  Statute  referred  to  reads 
as  follows:  "That  when  a  suit  or  proceeding 
is  prosecuted  or  defeoded  by  the  heirs,  assigns, 
devisees,  legatees,  or  personal  representatives 
of  a  deceased,  person,  the  opposite  party,  if  ex- 
amined asa  witness  on  bis  own  behalf,  shall  not 
be  admitted  to  testify  at  all  to  mattm  which, 
if  true,  must  bavn  men  equally  within  the 
knowledgeof  euch  deceased  person."  2  How. 
Stat.  ^  7$45.  This  suit  is  prosecuted  by  plain- 
tiff as  the  representative  of  Philioda  Hurlbut, 
deceased,  i^Esinst  Jerome  Croul  in  bis  Indlvid- 
usl  capacity;  and,  as  be  is  tbe  opposite  party, 
be  Is  excluded  by  tbe  [dsln  terms  at  the  Statute. 
A  judgment  In  this  case  will  not  bind  the  assets 
of  the  estate  of  Cbauncey  Hurlbut  in  tbe  bands 
of  the  executor,  and  cannot  be  collected  by  tbe 
plaintiff  out  of  such  assets.  He  was  therefore 
not  s  competent  witness  to  testify  to  matters 

gually  within  tbe  knowledge  of  Pbilinda 
urlbut.  Terkei  v.  B^A^,  48  Mich.  Sll: 
Ihteney  v.  Andm§,  48  lucb.  65;  Bamtt  v. 
ehmardmn.  63  Mich.  8. 

BaeheMtr  v.  Brown,  47  Ulch.  866,  is  cited  as 
supporting  tbe  contention  of  the  defendant. 
That  case  nolds  that  where  an  executor  brings 
suit  upon  n^tlable  paper,  and  a  third  person 
claims  the  paper,  and  takes  upon  himself  tbe 
def  rase  of  the  suit  upon  that  ground,  such  third 
peratHilsdeenwd  an  opposite  pai^to  the  exec- 
utor, and  cannot  testify  to  facta  wbidi.  It  true, 
must  have  been  within  tbe  knowledge  of  the 
deceased.  We  adhere  to  the  principle  there 
asserted.  Itsbowstbat,  If  itwereiruetbat  tbe 
third  party  here,  viz.,  Jerome  Croul,  as  euc- 
otor,  and  representing  the  estate  of  Cbauncey 
Hurlbnt,  claimB  the  bonds,  and  has  taken  npon 
himself,  as  such  executor,  the  defense  of  Uie 
suit,  he  is  not  a  competent  witness  to  testify  to 
any  facts  which,  if  true,  were  equally  within 
tbe  knowledge  of  Mis.  Hurlbut.  Tbe  mistake 
which  it  seems  to  me  tbe  counsel  for  tbe  de- 
fendant make  is  tbe  assumption  that  Jerome 
Croul  Is  not  the  real  party  defendant,  when  in 
point  of  fact  and  law  he  Is.  As  befon  slated, 
ff  be  cOuld  have  been  made  liable  as  executor 
(which  is  at  least  doubtful),  the  plaintiff  having 
elected  to  proceed  against  bim  individually,  be 
is  bound  by  the  election,  and  defendant  must 
respond  in  damages,  ualess  be,  as  an  individual, 
can  show  he  has  delivered  the  bonds  to  a  persfHi 
who  has  a  tide  paramount  to  that  of  uie  ad- 
ministrator. Mrs.  Williams  was  a  competent 
witness  for  tbe  plaintiff.  Tbesolt  was  not  de 
fended  by  the  personal  repreeentatlves  of  a  de- 
ceased partv.  This  disposes  of  tbe  errors  as- 
signed. Tbedefendant  was  permitted  to  intro- 
I  dace  any  competent  testimony  tending  to  show 
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tkattlMboodflln  qoe^on  belonged  to  tbeestftte 
of  CluuiQcej  Burlbut,  aod  auo  that  he  bad 
ahrays  treated  them  as  belonjrEn^  to  tbe  estate ; 
that  be  had  included  them  in  tiis  inventory,  and 
had  accounted  for  both  pc^cipal  end  Interest 
to  tbe  estate.  Tbe  estate  is  not  yet  closed,  and 
if  be  ba«  acted  under  a  ulatani  ctf  taci  it  Is 
presumed  it  may  be  rectified.  The  court  io- 
ttnicted  the  jury  that  the  plaintiff  muat  estab- 
lish tbe  fact  claimed  bv  him  that  the  bonds  in 
question  were  given  by  Mr.  Hurlbut  to  his 
wife.  PbiUoda  Hurlbut,  and  delivered  to  her, 
by  a  preponderance  of  evidence,  and  that  tbe 


burden  of  proof  was  upon  tbe  plaintiff  upon 
that  Issue;  and  in  conclusion  he  said:  "  If  you 
believe  from  all  tbe  ervidraos  thsit  these  bwds, 
at  the  time  Mr.  Hurlbut  died,  were  found  In  0ie 
bouse,  and  fiiven  to  Mr.  Croul  after  his  death,~ 
were  not  the  property  of  Mrs.  Hurlbut.— then 
your  TerdlcE  will  be  for  tbe  <lefeDdaQt,  If  you 
find  fropi  the  evidence  that  it  was  tbe  property 
of  Mrs.  Hurlbntatthe  time  of  Mr.  Hiirlbuts 
death,  then  yonr  verdict  will  be  for  the  plain- 
tiff." I  tbiak  the  judgment  should  be  affirmed. 

MoGrath*  J,^  concurs  with  CiMUttpllD* 
Ch.  J, 


NBW  TOKK  COURT  OF  APPEALS  («  Div.). 


f  WilHam  H.  OSOSSHAN  tt  aL,  Apptt., 

9. 

UNIVERSAL  RDBBBR  CQ.  of  New  York, 
Iletpt. 

(....K.T.  > 

1.  An  deetlOD  of  remedtee  la  not  made 
mttedunent  and  blU  In  chancery  based  on 


traad  Id  prooarlnff  etedlC  on  a  pnrohjue  by  an 
tnselveot  oorpofaMoa  so  as  to  defeat  an  aotlon  on 
BUbBequeotlyaaaturiDR  parobM^-mooey  notee.  m 
ttwremeiHes  are  not  iBoonsfatent,  betaig  tn  oaofa 
lostanoe  for  the  teoovwr  of  prtoe. 
S.  To  inrevent  abatemeBi  of  m  aeUm 
on  purohase-moQey  notes,  tt  taaj  be  shown  that 
a  prior  attacbment  and  bltl  la  chanoeryfOr  the 
reoorery  of  the  debt  had  heen  respeoUv^  dis- 
continued and  unproductive. 


Hon.— The  tow  a»  applied  ta  the  efeeUon  of  remedies. 

Mr.  Bivdow,  In  the  fifth  edition  of  his  well- 
known  work  on  Brtoppel  (IflSO),  oonotsely  states  tbe 
law  applicable  to  the  doctrine  of  election:  "A 
party  canDOt,  either  In  the  courM  of  litigation  or 
tn  dealing  in  pak,  occupy  tnoonslstent  poeltlon«. 
StnMKT  V.  Pt.  Wayne.  100  Ind.  448.  40^:  Daniels  v. 
Twney.meF.S. 415,88 L-ed.  187;  Moahier v. Frost, 
110  m.  SWfc  Lehman  v.  Clark,  W  Ala.  109;fRabitte  v. 
Orr.  10  AtaL  18B;  Vspj  v.  Comer,  SO  Ala.  338;  Jones 
V.  Clooser.  14  West.  Hop.  8881  114  Ind.  38T.  Upon 
tkat  rule  election  ts  founded;  'a  man  shall  not  be 
allowed,*  In  the  lanroage  of  the  Sootoh  law,  *  to 
approtase  and  reprobate.*  OWng  Re  Gheebam.  L. 
B.  31  Ch.  Dlv.  4Mk  478.  Oittty.  /.  And  whece  a  man 
basaneJeotkm  between  several  itKX>D8Ut«ntoounee 
«f  action,  be  will  be  oonflned  to  Uwt  wtiloh  he  llrat 
adopts.  StehibM)hv.BelletT.Ina.Co.7TN.  T.«H; 
Rekb  T.  Bland,  81  N.  T.  S89i  Soholey  v.  Bew.  90  IT. 
8.  S  Wall,  am,  a  L.  ed.  00;  Bodermund  v.  Clarlc  4B 
N.  T.  154:  Morris  v.  Bezford,  16  S.  T.  ae.  See 
Meyer  t.  Clark,  tf  K.  Y.  »■:  Suoeesrion  of  Honette, 
U  La.  Aim.  SB:  Weedon  t.  Laodfeanz,  Id.  780;  Con- 
nlban  Ttkorapoon.  Ill  SUss.  970:  Watson  v.  Wa^ 
sop.  US  Mass.  m  LIUey  v.  Adams,  106  Mass.  BO; 
Ooan  V.  HolOMQ^  »  MkdL  IW;  Knoiie  v.  Wlxom. » 
MIA.  M;  WiMi  t.  Tamer*  36  Hlob.  R;  Tbompaoa 
T.  Howard.  SI  Mich.  80i;  Stoddard  ▼.  Oatoompt.  41 
Iowa.  3M;  Lee  v.  Templeton,  7S  Tnd.  815.  Hie  eleo- 
tkm.  If  made  with  knowledge  of  tbe  facts,  is  tn 
ttKU  UodlBg,— H  caoiMt  be  withdrawn  without 
doe  consent;  It  oannot  be  wfUtOrawo  though  It  has 
not  been  acted  Dpon  br  another  by  any  change  of 
posttlon."  Ktainey  v.  Klemm  49  N.  T.  164;  6yme 
V.  Badger,  Si  N.  C.  706:  Men  den  ball  t.  Hendenball, 
s  Jooes,  L.  867:  Jones  v.  Gerock,  6  Jonea,  Bq.  leO; 
Tofkir  T.  Sanson,  tr  H.  a  MB,  MO;  1  BIgelow, 
Vraiid,4M. 

ffkot  ii  coMlwkie  evidence  q<  eleetton. 

The  case  of  Oonrow  v.  UtUe,  6  L.  U.  A.  SBS,  116  N. 
T.  M7. 308,  ia  to  the  effect  that  the  commencement 
Of  the  action,  where  all  the  facts  *re  known.  Is  con- 
eluilTe  erfdeoce  of  an  etoctton.  There  must  be  a 
tline  when  the  election  of  the  parties  should  be 
cotwldered  final,  and  that  time  Is  determined  tiy  the 
commenoemeotof  an  aotlon  to  enforce  a  partton- 
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lar  remedy.  It  was  also  held  that  the  dlsoonUnu- 
anco  or  auch  an  action  was  Immaterial.  It  was  the 
fact  that  tbe  plalnllfb  once  elected  their  remedy, 
and  acted  afflrmatlvely  upon  such  etection,  that 
determined  the  issue.  After  that  the  option  no 
longer  existed,  and  It  was  of  no  consequenoe,  thece- 
fore,  whether  tbe  plain tlth  did  or  dtd  not  make 
their  obotoe.effeotlva  S  Herman,  BsUvpsl,  lini^ 
I  lOlS. 

Any  deoWve  act  of  tbe  party,  with  knowledge  of 
his  rights  aod  of  theflKit,detennlneahlseleo(ton 

In  the  case  of  conflicting  and  Inconsistent  remedies. 
Sanger  v.  Wood,  S  Johns.  Ch.  416. 1  L.  ed.  668. 

In  Mattlage  v.  Poole,  16  Bun.  6fiB,  It  was  held.  In 
substance,  tlut  where  a  vendor  sdls  goods  to  the 
agent  of  an  undlsolosed  prtnolpal,  he  may  eleot 
whether  he  will  sue  the  agent  for  the  price  of  tbe 
goods  or  the  principal,  but  that  he  oannot  have  a 
recovery  against  both,  and  that  where  he  has  proa- 
ecoted  tbe  one  to  Judgment  be  can  have  no  recov- 
ery against  tbe  other. 

In  Bank  of  Belolt  v.  Beale,  84  N.  T.  478,  the  plaln- 
tUI  bad  proeecuted  bis  action.  In  which  he  affirmed 
tbeaot  of  bis  agent,  and  stress  was  laid  upon  thai 
fact.  Davlfls.  Ch.  J.,  olted  Lloyd  v.  Brewster,  4 
Paige.  887, 8  L.  ed.  SSI.  In  whloh  tbe  like  fact  extatad 
and  was  made  the  basis  of  the  decision,  aod  Leon- 
ard. J,,  cited  the  case  of  Horrls  v.  Itexford,  18  M. 
Y.  562.  where  the  plalntUI  bad  replevied  his  goods. 

In  Wright  V.  Bltterman,  4  BiAt.  70ft.  1  Abb.  Pr. 
H.  B.  488.  It  was  held  by  tbe  Superior  Court  of  the 
City  of  Kew  York  that  the  peodenov  of  an  aotlon 
on  a  contract  for  goods  sold  and  delivered  will  not 
prevent  the  tolnglog  of  an  aotlon  lor  the  oonver- 
^don  of  tbe  same  good^  that  tbe  plahrtUt  raajr  have 
two  remedies  In  auoh  a  case,  ai^  an  adjndtoation 
brought  to  obtain  either,  whether  fbr  or  against 
him,  may  be  a  bar  to  tbe  other;  but  at  any  time 
previous  to  such  an  adjudication,  he  may  discon- 
tinue the  first  action  and  pix:ceed  with  the  second. 

Something  more  than  the  mere  brlnglag  of  a  suit 
la  neoeesary  to  make  the  election  final  and  con- 
clusive, and  to  constitute  It  the  act  must  be  a  clear 
and  affirmative  one.  changing  tbe  relations  of  the 
partlee  to  tbe  subject  matter,  and  whicb  the  party 
making  tbe  election  cannot  retrace  without  the 
other's  consent.  Deens  v.  DunkUn,  38Ala.  41;  Ben- 
nett V.  Ooldthwalt,  109  Haas.  4M. 
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APPBAL  by  pIftlDtfffs  from  s  Judgement 
whk-h  bad  been  eotered.  In  accoi  jHnce  with 
•D  order  of  the  Oeoenil  Term  of  tbe  Saperior 
Court  for  ibe  City  of  New  York,  after  it  had 
considered  exceptions  ordered  to  be  beard  be- 
fore ft  Id  the  first  instance,  upon  a  verdict 
which  the  judge  holding  the  Trial  Term  bad 
directed  to  be  returned  in  favor  of  defendant 
in  an  acilon  brought  to  ncorer  the  amount 
elided  to  be  due  on  a  promiuory  note.  Se- 
veraetL 

Statement  by  Bradlej-.  /..* 

Appeal  from  judgment  entered  pursuant  to 
order  of  the  Qeoeral  Tens  ol  Ibe  Superior 
Court  of  the  0!^  of  New  York,  denying  new 


trial,  and  dlrwtlDg  Jodgment  tm  verdict  in 
favor  of  the  defendant.  The plaiDtilhjpart> 
nera  doiofr  business  la  tbe  Aim  name  of  W.  H. 
CnwsmBn  &  Bro.,  in  the  Ci^  of  New  York, 
about  tbe  1st  of  Hay,  18S8,  sold  and  delivered 
to  tbe  defendant,  a  corporation  of  the  State  of 
New  York,  a  quautity  of  goods,  at  tbe  price  of 
$9,800,  for  which  the  defendant  rave  tfaem  its 
three  promissory  notes  of  date  May  5,  1898, 
payable  to  the  order  of  the  plaintiffs.  This  ac- 
tion was  brotigbt  upon  the  one  of  tbem  made 
for  $8,166  61,  payable  at  four  montlis.  The 
defense  alleged  is  that  before  aoy  of  the  notes 
matured  tbe  plaintift,  by  bill  in  chancery  in 
the  State  of  New  Jersey,  and  by  attachment  in 
the  supreme  court  of  that  State,  had  taken  pro 
oeedinga  founded  upon  alleged  fraud  in  the 
purchase    the  defendant,  and  that  by  so  doing 


Where  a  partr  takes  legal  steiw  to  eoforoe  B  oon- 
traottUilstsaooiudiislvealeotlooiiotto  lesoliKlon 
aooount  ol  anTtbtns  tbeo  known  to  taUL  Oonnw 

T.  Little.  5  L.  R.  A.  OSa.  U&  N.  Y.  887. 

Tliere  are  many  oaaea  wbere  tbo  tact  of  luiDKlBa 
suit  to  eaforoe  one  of  two  Inconsistent  remedies 
has  been  held  an  eleotioo,. although  the  suit  has 
not  proceeded  to  Jadirment.  One  olaas  of  those 
cases  is  where  tbe  plaintiff  baa  realised  some  bene- 
fit from  tbe  suit  by  means  of  a  proTlsional  remedy 
therein,  or  otberwisp,  as  in  Morris  v.  Bexford.  18 
H.  Y.  602,  where.  In  replevin,  the  [riaintlff  obtained 
■  red^very  of  htogoods;  or  In  Butler  v.  Hlldreth,  6 
Met.  4f,  where  the  plaintiff  secured  his  demand  try 
an  attachment  of  property. 

It  is  said  iQ  an  InstructJre  note  to  the  case  of 
Smith  T.  Rodson.  4  T.  B.  HI,  Id  2  Smith,  Iiead. 
OoB.  7th  Am.  ed.  p.  lOB,  that  **  whatever  may  be  the 
rale  In  other  cases,  there  can  be  do  dnabt  that 
when  tbe  m^und  taken  In  a  suit  is  prejudicial  to 
tlie  other  side  by  cuttinf^  off  from  a  irood  defense, 
or  precluding  a  recovery  on  a  valid  cause  of  action, 
ft  will  preclude  tbe  penon  who  adopts  It  from 
shifting  bfs  ground  subsequently  to  the  Injury  of 
hlsopponent  .  .  .  Tbe  principle  applies  wherever 
an  attempt  is  made  to  gain  an  Inequitable  or  un- 
Iblr  advantage  by  presenting  the  same  mutter  in 
different  and  InconslMeat  aspects,  .  .  .  and  fnr- 
nlsbes  the  true  explanaUon  of  most  of  tbe  cases 
examined  in  this  note." 

Tberiirtatto  recvind  a  contract  for  fraud  must 
be  exercised  immcfllat«ly  upon  its  discovery,  and 
any  delay  In  doing  eo  or  tbe  continued  employ- 
ment, use  and  occupation  of  tbe  property  received 
unrter  ti»e  contract  will  be  deemed  an  eleotioo  to 
afflrm  tt  Btrong  r.  Strong,  8  Cent.  Hop.  48, 108  N. 
Y.W. 

One  cannot  experiment  upon  a  contract  void  for 
fraud  by  trying  to  enforce  It  with  knowledge  of 
the  fraud,  and  that  result  being  unsatisfactory 
seek  at  last  to  reeoind  It.  Acer  v.  HotChktas,  97  N. 
Y.396. 

.  When  a  party  has  elected  to  sue  upon  a  written 
contract  as  it  Is,  and  has  been  defeated,  be  le 
bound  by  that  election,  and  cannot  thereafter 
bring  an  action  to  reform  the  oontraot,  Btein- 
bwih  T.  Belief  F.  Ins.  Co,  77  N,  Y.  4ae. 

AOopUHQ  oM  Of  teverat  remedies  4s  a  wrirer  cf 

oUten. 

A  vendor  of  goods  on  a  sale  and  delivery  upon 
cash  terms,  if  be  falls  to  get  payment,  may  con- 
sider the  delivery  absolute  and  relyioa  the  reapon- 
slblUtT  of  tbe  vendee,  or  be  may  dissfflrm  or  re- 
claim his  property.  But  he  cannot  do  both  of 
theee  things.  The  lemedles  are  not  concurrent, 
and  the  choice  between  them  once  being  made,  the 
right  to  f(d)ow  the  otber  la  forever  gone.  Tbe  law 
18  L.  R.  A. 


tolerates  no  such  abeurdlQ^  as  a  seizure  of  goods 
by  a  persoo  olalmlog  that  he  has  never  sold  tbem* 
andanaattoBhrtike  flame  pereon,  founded  on  tbe 
sale  and  delivery  of  the  same  goods,  for  the  recov- 
ery of  the  prloe.  In  peculiar  circunutances  a 
party  may  take  either  one  of  theee  courses,  but 
having  rightfully  made  bis  choloc  the  right  to  fol- 
low tbe  other  is  extinct  aad  goD&  Jittle&eld  r. 
Browa,  1  Wend.  404. 7  W«id.  4H.  11  Wend.  467;  Hc- 
Klroy  v.  Hanclus.  13  Johns.  121;  Sanger  v.  Wood,  3 
Johns.  Ch.  41tt,  422,1  L.  ed.  0B8-67O;  Junklns  v.  t^lmp- 
son,  14  Me.  8W;  BuUer  v.  HlUer.  1 N.  Y.  498. 

A  common  carrier  oootracts  with  Us  passensrer 
to  carry  him  safely  and  to  treat  him  respectfully* 
and  If  this  contract  Is  tHrokeo,  and  tbe  passenger 
has  sustained  persoaal  Injury  through  the  noxll- 
genoeor  wrongful  act  of  tbo  carrier,  or  his  aKents 
or  servants,  the  Injured  party  may,  at  his  election, 
proceed  as  for  a  tort,  and  recover  according  to  the 
principles  pertaining  to  that  class  of  actiooH  ae  dls- 
tintnilsbed  fromactlons  on  contract.  Baltimore  C 
F.  B.  Co.  V.  Kemp.  61  Ud.  610,  48  Am.  Bep.  134. 

Where  emnmon-Iaw  remedy  ft  wtOalte. 

It  may  be  laid  down  as  a  general  rule  that  when 
a  statute  prescribes  a  new  remedy  the  plaintiff  has 
his  eleotlon  either  to  adopt  wofa  remedy  or  pro- 
ceed at  common  law.  Suob  statutory  remedy  is 
cumulative,  unless  the  statut«  expressly,  or  by 
necessary  implication,  takes  away  the  common- 
law  remedy.  MlleS  v.  O'Hara,  1  Serg.  &  K.  3S: 
Boas  v.  Heister,  9  Serg.  ft  R.  30:  Almy  v.  Harri<.  ■'> 
Johns.  175;  Parmer's  Tump.  R.  Co.  v.  Coventry,  10 
Johns.  SKO;  CoMen  t.  radred,  Ifi  Johns.  220;  Booker 
M'Robert,  1  Call,  248;  Bearcamp  Blver  Oo.  v.  Wood- 
man, 2  Me.  404;  Fryeburgh  Canal  v.  Frye,  ft  Ue. 
8B:  Baltimore  v.  Howard,  8  Barr.  ft  J.  983;  Coxe 
V.  Uobblns, «  N.  J.  L.  B84:  8  Oiitty.  Pr.  180. 

If  a  party  resist  a  recovery  against  htm  in  a 
court  of  law  upon  a  portion  of  his  defense,  where 
he  had  full  knowledge  of  the  whole  detens**,  and 
where,  by  due  mquiry  and  ordinary  effoitis  he 
could  have  obtained  tlie  proof,  he  la,  like  other 
liUganta  In  similar  cases,  bound  by  the  election, 
and  la  deemed  to  have  waived  the  grounds  of  de- 
fense so  omitted  to  be  made  Hempstead  v.  Wat- 
kins,  6  Ark.  ai7. 

But  an  unsuccessful  elTort  to  piead  equitable  de- 
fenses at  law  will  not  bar  the  defendaota  of  relief 
in  equity.   Nelson  v.  Dunn,  16  Ala.  fiOl. 

And  although  the  defendant  lo  an  action  at  hiw 
be  able  to  prove  tliat  Us  signature  to  a  wriUng  ob- 
ligatory waa  obtained  by  &aud.  and  thua  to  defeat 
the  action,  yet  it  is  oonqwtent  tor  Um,  at  lUa  eleo- 
tioo. to  suffer  Judgment  to  go  against  Um,  and  to 
apply  to  a  court  of  equity  for  relief.  Brittln  v. 
Crabtree.20Ark.aoe.  Bee  fwU  to  Tany  v.  Hunger 
(N.  Y.)SL,B.A.m 
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tke  pl^ntifft  had  made  «a  election  of  remedy 
incMisistent  vltb  that  of  this  actioo.  The  trial 
court  held  that  such  defense  was  establiabed, 
and  directed  a  verdict  for  the  defendant.  Upon 
that  subject  it  appears  that  the  defendant  was 
d^iged  in  busineaa  in  Kew  Jersey;  and  that 
«a  the  Id:  of  August.  1888,  the  plaintiffs  insti- 
tuted a  prooeedinit  by  attacfatnent  in  the  su 
pre  me  court  of  that  State  agaiost  the  property 
of  the  defendant,  and  that  a  few  days  after  the 
plaintiffs  filed  a  bill  In  cbancetr  in  that  State 
against  the  defendant,  as  an  losolTent  corpora 
tioD,  alleging  Its  insolvency,  and  its  iodebted- 
nesB  to  the  plaiDtiffs  for  goods  obtained  from 
them;  and  that  the  delivery  of  tfae  goods  to  it 
vas  bmuglit  about  by  fraud,  in  that  the  pres 
ident  of  the  defendant  rejoesented  to  the  plaiu- 
tifls  that  the  Company  waa  perfectly  solvent, 
by  which  the  plaintiffs  were  Induced  to  deliver 
the  gpo^a,  and  take  the  promissory  notes,  which 
they  **  bring  into  court  and  teocler  themselves 
willing  to  Btirrender,  under  tbe  direction  of  tlie 
court;  '  that  such  representations  were  untrue, 
as  the,  corporation  was  then  insolvent,  and 
known  by  such  president  to  be  so;  and  added 
that  they  "repudiate  tbe  contract,  and  would 
take  beck  tbe  materials  delivered,  if  it  were 
poesible  to  dn  ao;"  and  tbe  prayer  for  relief  was 
that  a  receiver  be  appointed  and  injunctioo 
issue.  A  receiver  was  appointed,  whose  duty 
it  was  to  take  possession  of  all  the  property  of 
tbe  defradant  in  tbe  8iate  of  New  Jersey,  with 
a  view  to  tbe  ultinute  disttibution  of  Uie  pro- 
cee  *a  among  its  creditors,  as  provided  by  tbe 
Statute  of  lhat  Btate  relating  to  proceedings 
against  iosolvfflit  oorpontlons.  As  the  defend- 
ant did  not  answer  the  bill,  its  Insolvency  may 
be  assumed. 

Mr.  C&r lisle  Norwood*  Jr.*  for  appel 
lanta: 

Ad  clectfon  of  nmedles  inpersMial  actions  is 
only  tbe  formal  ei^nesidnn  of  an  election  of 
ri^ts.  The  election  of  rights  is  in  every  case 
tbe  exercise  of  the  choice  open  to  a  parly  and 
the  remedy  selected  is  merely  tbe  expression  of 
the  choice  made.  In  every  case  tbe  courts 
bave  held  tbe  party  to  his  choice,  because  his 
action  on  making  it  so  affected  the  rights  of 
the  otber  party  that  an  abandonment  oi  such 
election  to  assert  some  different  right  would, 
in  consequence  of  tbe  first  choice,  be  a  preju- 
dice to  the  par^  against  whom  such  election 
of  rights  had  been  asserted,  by  cutting  him  off 
from  a  good  defense,  or  preolodlog  a  recovery 
OD  a  valid  cause  of  action. 

R.  1  Bol.  m  Z.  16  (Rolle.  Abr.  p.  726,  line 
15). 

Tbe  expressloo  in  Cotnvn's  Dig.,  Election  C. 
t,  cited  by  Earle,  J.,  in  Fowler  v.  Bowery  8av. 
Ai»i;.4L.  R.  A.  146,118  N.T.  450:  "If  a  man 
once  determines  his  election,  it  shall  be  deter- 
mined forevCT,"  refers  solely  to  "an  election  be- 
tween a  remedy  hy  real  action  and  a  remedy 
1^  persona]  acUon,"  in  a  certain  class  of  cases. 

Egnitahie  OiH>p.  F.  Oo.  v.  Bareee,  83  Hun, 
177. 

Id  personal  cases,  a  party  does  not  have  to 
abide  by  his  first  or  other  choice  of  a  remedy. 

Comyn,  Dig.  SmUon,  0.  t,  dtiog  Co.  Litt. 
146.  a,  p.  m 

^m«n  tbe  oonrta  bsTe  bald  that  a  party  was 
bound  hj  Us  "  dection  ti  remedto,'*  the  term 


was  misused,  and  in  all  the  coses  tbe  courts  In- 
tended nothing  more  than  tbat  he  was  bound 
hy  an  election  of  rights,  to  which  he  gave  ex- 
pression, and  of  which  election  of  r&hts  be 
furnished  evidence  by  the  remedy  or  form  of 
action  invoked  to  enforce  h!a  rights. 

See  Kinney  v.  Kiernan.  49  N  T  168:  Mol- 
ter  V.  Tuaka,  87  N.  Y.  166;  Conroa  v.  Little, 
5  L.  R.  A.  693,  115  N".  T.  387;  BgvitabUi  Go- 
op.  Foundry  Oo.  v.  Heraee.  4  Cent.  Rep.  ia9, 
108  N.  T.  36;  JZayi  v.  Midat,  104  N.  Y.  603. 
Mr.  Benjanln  Sstea.  for  respondent: 
Tbe  plaiuliffs  have  elected  their  remedy  in 
the  actions  in  New  Jersey.  They  have  dts- 
Hfflrmed  and  repudiated  the  notes  nver  there 
and  got  their  remedy,  and  now  seek  to  aiBrm 
what  Ibey  entirely  di!>a£Brm  in  the  uthernctions. 
This  tbOT  cannot  do.   The  course  they  have 

fiursued  in  the  courts  of  New  Jersey  Is  a  per- 
(ict  bar  and  defense  to  this  actiuo.   It  is  not 
merely  matter  in  abntement. 

Tbe  dortriue  of  pleading  tbe  pendency  of  a 
former  suit  in  abatement  uas  no  application. 
Tbe  suits  are  not  for  the  same  CHUse. 

Terrv  v.  Munger,  8  L.  R  A.  216,  121  N.  Y. 
162.  167-171;  Conrow  v.  Little.bL.  R.  A.  693. 
1 15  N.  Y  b67,  893.  894;  Afori-ii  v.  Retford,  18 
N.  Y.  556.  557;  Afoller  v.'lSitka,  87  N.  Y.  166, 
169;  Rodermnnd  v.  Clark,  46  N.  Y.  857;  Ken- 
nedy v.  Thorp,  51  N.  Y.  176;  Fowler  v.  howery 
%D.  Bank,  4  L.  R  A.  145,  118  N.  Y.  450;  Em- 
bree  v.  Santia,  5  Johns.  101. 

Any  decisive  act  of  tbe  party,  with  knowl- 
edge of  bis  rights  and  of  the  facta,  determines 
his  election  in  the  case  of  conflicting  and  In- 
condstent  remedies. 

Sarger  v.  Wood,  8  Johns.  Cb.  416,  1  L.  ed. 
668;  LitUefidd  v.  Brown,  I  Wend.  81f8.  11 
Wend.  467;  Beacli  v.  Tvck,  47  Hun.  53S. 

Braer*  v.  Benedict,  88  N.  Y.  605, 610,  merely 
h<^  that  where  goods  had  been  sold  to  a 
fraudnlent  vendee,  the  vendor  mfgbt  disarfirm 
tbe  contract  of  sale,  issue  a  writ  of  replevin 
for  all  tbe  gooiis  and  lake  such  as  could  be 
found  aud  reclaimed,  and  for  the  rest  be  mieht 
prove  a  claim  in  bankruptcy  against  the  fraud- 
ulent vendee  lor  ttie  value  of  such  as  could 
not  be  reolaloied. 

Bradley,  J.^  delivered  the  o[dnion  of  the 
court: 

Tbe  question  arises  whether  the  proceedings 
taken  by  tbe  plaintiffs  in  the  courts  of  New 
Jersey  constituted  an  election  of  remedy  incon- 
sistent with  that  which  tbey  seek  to  enforce  by 
(his  action  upon  tbe  note  taken  by  them  for  a 
portion  of  the  consideration  of  tbe  sale  of  tbe 
goods,  which  was  the  subject  of  those  proceed - 
fngs  in  that  State.  Those  proceedings  were 
taaen  there  with  a  view  to  the  collection  of  tbe 

{)urcha8e  price  of  the  goodssold,  and  such  price 
s  represented  by  the  notes.  The  rule  is  well 
settled  that,  when  a  party  has  elected  to  adopt 
and  has  pursued  one  of  two  inconristent  rem- 
edies, be  is  not  permitted  to  afterwards  avail 
himself  of  the  otber.  In  Comyn's  Digest, 
Election,  it  is  said :  "  If  a  man  once  determines 
bis  election,  it  shall  be  determined  forever;  as, 
if  an  obligation  delivered  to  tbe  useof  A  be  re- 
fused when  be  is  first  informed  of  it,  he  cannot 
afterwards  accept  it"  And  tbe  same  author 
adds:  "Bui  where  an  election  is  of  several 
remedies^  1£  be  chooses  ona  be  mi^y  afterwords 
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have  other  In  penooal  cases,  n  where  be 
bas  election  of  sereral  acitons."  It  is  the  in- 
coosisteocy  of  the  remedy  sou^t  wiik  tbat  be 
has  before  adopted  ai!id  pursued  wliich  deter- 
mines the  rigbt  of  a  party  as  between  diem ;  aod 
this,  as  the  consequenoe.  Is  founded  upon  tbe 
principle  that  the  otlitr  party  may  otherwise 
be  in  some  manner  prejudiced  in  respect  to  a 
defense  oi  cause  of  action  by  tbe  abandooment 
of  tbe  one  and  resort  to  the  other  of  such  rem- 
edies. But  wliether  or  not  tbat  ia  the  effect  is 
not  ibe  subject  of  inquiry.  In'  tbe  case  wbere 
a  party  may  resort  eliber  to  an  action  upon 
contract  or  in  tort,  the  election  between  them 
concludes  bfm.  And  the  question  has  more 
frequently  arisen  where  a  purchase  of  properly 
is  obtained  by  fraud.  Then,  after  tbe  seller  bas 
elected  to  rescind  the  sale,  and  has  proceeded 
for  tbe  purpose  of  recovery  of  the  property  or 
for  its  conversion,  be  denies  to  himself  the  nght 
to  abandon  that  remedy,  and  seek  to  recoTer  In 
affirmance  of  tbe  sale;  and  the  effect  is  tbe  same 
when  hts  election  is  effectually  made  to  pros- 
ecute for  recovery  of  the  purchase  money  with 
knowledge  of  the  fraud.  He  then  bas  lost  bis 
right  to  rescind  tbe  sale  and  reclaim  the  prop- 
erty. Moller  V.  Tuaka.  87  N.  T.  166;  Conrou 
T.  Little,  116  N.  T.  887;  Terry  y.  Hunger,  121 
N.  Y.  162,  8  L.  R.  A.  216i  And  the  same  rule 
is  applicable  to  other  cases,  where  there  are  two 
existing  and  substantially  inconsistent  rem- 
edies. Then  tbe  adoption  and  pursuit  of  one 
of  tbem  excludes  from  tbe  party  the  benefit  of 
tbe  other.  Hodermundv.  Clark,  40  N.  Y.  854; 
Fovler  v.  Bovxry  8at.  Bank,  118  N.  Y.  430.  4 
L.  R  A.  146;  £«nns^T.  Thorp.  51  K.  Y.  174; 
ZiUMtddY.  Broun,  1  Weud.  888. 

But  that  incompatibility  is  not  applicable  to 
tbe  present  case.  The  attachment  proceeding 
in  New  Jersey  was  instituted  and  had  In  af- 
tirmance  of  tbe  sate  of  tbe  goods  to  collect  the 
purchase  money,  and  tbepurposeof  the  suit  in 
chanceiT  there'  was  the  same.  Neither  was 
founded  upon  rescission  of  the  (nntract  of  sale. 
Pursuant  to  the  Statute  of  that  State  under 
which  tbe  bill  was  filed,  providing  for  proceed- 
ings by  credilors  of  insolvent  corporalions,  do- 
mestic and  foreign,  the  plaintiffs  filed  tbeir  bill, 
and  caused  the  appointment  of  areceiverof  the 
property  of  tbe  Insolvent  defendant.  It  is  true 
that  in  the  bill  they  alleged  fraud  on  the  part 
of  the  defendant  In  making  tbe  purchase,  and 
offered  to  surrender  the  notes  under  the  direc- 
tion of  tbe  court.  But  reference  must  be  had 
to  tbe  nature  of  tbe  bill,  in  view  of  Its  purpose, 
and  of  the  Statute  under  which  it  was  flira,  to 
determine  tbe  character  of  the  suit.  It  is  seen 
that  it  was  founded  upon  tbe  debt  arising  out 
of  the  sale  and  purchase  of  the  goods,  and  in- 
stituted to  collect  the  purcbase  money.  Tbe 
consideration  of  the  sale  was  what  tbe  plaintiffs 
sought  to  recover,  and  the  attachment  proceed- 
ing and  the  chancery  suit  wereln  the  nature  of 
proceedings  in  rem  for  that  purpose.  Il  can- 
not, therefore,  properly  be  said  that  the  plain- 
tiffs sought  to  or  did  avt^  tbe  contractor  sale: 
but  that  they  did,  for  tbe  purpose  of  an  earlier 
remedy  to  obtain  tbe  purchase  money,  seek,  by 
reason  of  the  alleged  fraud,  to  be  relieved  from 
the  credit  given,  Thiadid  not  have  the  effect  to 
ollierwise  impair  the  contract  of  sale.  Wei- 
mnd  V.  fiieltef,  4  Abb.  App.  Dec.  696,  *8  Keyes, 
330.  In  the'  suit  and  proceedings  there,  as  in 
11  L.  R.  A. 


the  actfou  here,  the  purpose  was  to  recover  or 
collect  tbe  price  for  which  the  goods  were  sold. 
So  far  there  Is  no  inconristency  of  remedy. 
The  credit  was  there  souebt  to  oe  repudiated 
for  the  fraud,  because  tbe  stipulated  time  of 
payment  bad  not  then  eximd.  This  action 
was  brought  after  the  expiration  of  tbat  time» 
and  is  founded  upon  tbe  promise  of  tbe  de- 
fendant, lurnished  by  its  note,  to  pay  such 
amount  of  tbe  purchase  money.  Tbe  giving  of 
tbe  notes  was  not  a  payment,  but  their appurenl 
effect  was  a  suspension  of  the  right  of  action  to 
recover  it.  If  tbe  plaintiffs  bad  recovered  in 
assumpsit  upon  tbe  implied  promise  to  pay  for 
the  goods  tbe  amount  of  the  purcbase  price, 
they  would  have  been  required  to  surrender  the 
notes.  But  this  they  did  not  do,  and  they  »ntl 
hold  the  note  in  question.  In  effect,  it  is  an 
express  promise  to  pay  so  much  of  tbe  purchase 
money.  It  is  not  seen  how  the  remedy  by  this 
action  is  inconsistent  with  that  founded  upon 
the  Implied  promise  to  pay  for  the  goods:  tbe 
practical  effect  is  the  same,  and  both  proceed 
upon  tbe  affirmance  of  the  sale.  White  tbe  ac- 
tton  upon  tbe  note  Is  not  consistent  with  tbe 
repudiation  and  proceeding  in  disregard  of  the 
credit  in  tbe  courts  of  New  Jersey,  the  incom- 
patibility in  pra<^cal  effect  bad  relation  to  tbe 
time  of  application  of  remedy,  and  not  aub- 
suntiftlly  to  its  natnre  or  purpose.  Tbe  roo- 
elusion  follows  that  the  defense  cannot  effec- 
tually rest  upon  the  doctrine  of  election  of 
remedies,  as  those  pursued  In  tbe  New  Jersey 
courts  were  not  inconsistent  in  their  purpose 
and  effect  with  tbat  of  this  action.  But  relief 
from  tbat  defense  does  not  neeessailly  enablo 
the  plaintiffs  to  recover  here.  Wbeti  it  ap- 
peared, as  alleged,  tbat  the  plaintiffs  had  taken 
tbe  proceedings  by  attachment,  and  in  tbe 
chancery  milt  In  tbat  State,  their  pendency  there 
presumptively  operated  by  way  of  abatement 
of  tbe  present  action,  else  tbe  pUintitfs  may 
have  bad  the  means  of  twice  eollectfaig  the  same 
debt  against  the  defendant.  Smtreen  Hanna, 
6  Johns.  101.  The  plaintiffs,  however,  if  tbe 
facts  permitted,  may  have  shown  tbat  those 
proceedings  bad  been  discontinued,  or,  as  they 
did  not  charge  the  defendant  personally  with 
tbe  debt,  that  neither  of  tbem  was  effectual  to 
produce  any  fund  to  apply  upon  tbeir  claim, 
or  tbat  they  could  be  productive  of  a  sum  ap- 
plicable to  It,  sufficient  partlalhr  only,  and  to 
what  extent,  to  satisfy  it.  Tbe  plaintiffs  offered 
to  prove  that  tbe  attachment  proceeding  bad 
been  discontinued;  also  offered  evidence  in  re- 
lation to  proceedings  founded  upon  the  chan- 
ceiy  suit,  with  the  view,  as  claimed,  of  malting 
it  appear  tbat  nothing  bad  been,  or  could  by 
tbem,  as  credilors  of  the  defendant,  be.  realized 
by  such  proceedings;  and  that  such  suit  was 
unproductive,  through  the  action  of  the  re- 
ceiver, for  such  purpose.  Those  facta  were  es- 
sentially important,  and,  If  permitted  to  prove 
them,  It  must,  for  the  purposes  of  tbe  question 
here,  be  assumed  that  they  would  have  been 
shown  by  evidmce  le^thnate  for  that  purpose. 

The  exclusion  of  the  evidence  so  offered 
was  error,  and  for  that  reason  ike  judgment 
thovld  be  reverml,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  V»iiii  and  Br*wB» 
absent 


Digitized  by 


HiauLANO  Atcnqb  a  Bblt  B.  Co.' v.  Bubt. 


ALABAMA  SUPREME  COURT. 


maHLANB  AYENTTB  ft  BELT  R.  CO., 

Hargsret  A.  BURT. 

(....Alfc— .) 

Stoppiag  »  min  drmwn  bjr  a  dummy 
•n^lae  with  BO  r^nlar  atopplner  |Aa«e 
for  ft  remaonable  tlm«  on  «  reciuMt  to  stop 
to  not  tbe  fiiU  moMure  of  tbe  conductor's  duty, 
but  before  ttuOBg  he  must  eee  that  no  paasen- 
ser  is  in  tbe  act  of  sltRhtlns.  or  In  a  position  that 
vID  be  perlloua  if  tbe  train  starta. 

(June  B,  ISSL) 

APPEAL  bv  defendant  from  a  judgment  of 
the  drcuH  Court  for  Jefferson  (bounty  in 
txwmn^  {daintUf  Id  bd  action  brought  to  re- 


Xoa.— Duty  of  raOwmi  eondueton  In  atoppfna  and 
ttaning  traine. 

ItM  tbedn^  of  railway  offldala  and  acent«  to 
give  rinnmcTm  at  Ita  atatlone  reasona  ble  noUoe  of 
tbe  MarUnc  of  its  trains  (Centra)  B.  ft  Bkg.  Co.  t. 
Perrr.  se  Ga.  4a.  W  Oa.  748).  and  to  give  Its  panen- 
fcem  In  Ita  train*  due  notloe  of  the  approach  of  the 
Cnta  to  tta  stations,  in  order  that  tbe  pasaoogen 
wboara  to  leave  tbe  can  may  prepare  to  alight. 
Dawson  v.  LoutavlUe  ft  N.  B.  Co.  (Ky.)  U  Am.  ft 
Bng.  s.  B.  Ou.  184.  Sea  Patteraon.  Railway  Aod- 
4eBlLaw,l»T. 

Ikgrtt  of  tan  regutred  of  corrter. 

Tbe  Utheat  d^ree  of  care  and  skill  is  raquired 
ta  tbe  txanqwrtation  of  paasengera.  Washington 
ft  G.  B.  <X>.  VaraeU,  «8  C.  S.  479.  »  11  ed.  288; 
George  St.  Louis.  Iron  Mt.  ft  S.  B.  Co.  84  Arli. 
Oa,  1  Am.  ft  Eng.  K.  R.  Cos.  SU;  Delaware.  L.  ft  W. 
B.  Cb.  T.  Dailey.  37  N.  J.  L.  m-,  Brunawlolc  ft  A.  R. 
Co.  V.  Gale,  SB  Oa.  8!S:  Baltimore  ft  O.  B.  Co.  t. 
Wlchanao,  20  Qratt.  431:  Haokoy  v.  Mlnourl  Pao.  B. 
Co.  IS  Fed.  Bep.  90:  Jamison  v.  Ban  Jos^  ft  8.  C.  B. 
Co.  i6  Ckt  SSS,  a  Am.  ft  Eng.  B.  B.  Cas.  860;  Pitts- 
burgb  ft  C  B.  Co.  r.  PlUow. »  Pa.  619;  Peiin«ylra> 
Bla  Cb.  T.  Boy.  1(B  U.  8.  451, » li.  ed.  1  Am.  ft 
bg.  B.  B.  Cka.  m. 

Wbace,  ti:ter  oomlng  to  a  full  atop,  and  while 
iwaai  iigiiii  were  BUffhtlng.  the  train  was  suddenly 
Boreri  without  warning,  it  is  immaterial  whether 
tbe  D  ot  an  was  backward  or  forward.  Tbe  fact 
that  a  iMsaenger  injured  under  such  clrcumstancee 
was  intoxicated  would  not  relieve  the  company 
from  habUlty.  Such  Intoxication  would  have  u 
bearing  upon  the  question  of  contributory  negll- 
Rcnce.  MiUtman  t.  New  York  Cent,  ft  H.  B.  B.  Go. 
•  '!nioiap.fta6a(,4Hnn.4(».6SN.  Y.  «& 

XiCiifftA  Of  atoiwaiis. 
A  railway  company  has  not  discharged  Ha  duty 
to  Ha  patrona  or  relieved  itself  from  llablUty  to 
tbeauotUlt  taaaatopped  at  theendof  their  Jour- 
BdrareaaoDaUeUBieforUiem  to  get  off  tlie  train 
!■  aafe^.  JeffBrionvflto.  M.  ft  L  B.  Od.  v.  nmna< 
lae.UInd.42:  Keller  v.  Siooz  City  ft  St.  P.  B.  Oa 
K  Minn.  li& 

It  la  the  du^  ot  a  railway  company,  at  a  time 
when  paMengeiB  are  getting  out  of  the  cats,  after 
aa  aonooncement  by  the  oonductor  that  ten  min- 
otn  would  be  glvto  for  refreshmenta,  to  permit 
tbe  ears  to  stand  still.  Santer  v.  Hew  Yiaflt  Oeat. 
fta.B.B.Cb.flHon.44S. 

BaBway  trntaa  are  bouMd  to  stop  at  stations  a 
lananBaMa  length  of  tlaie  W  enable  passeniicrs  to 
IMMaDdoa.  8w%artT.Bnnllal*8t.J.B.Co. 

aL.aA. 


cover  damages  for  personal  injuries  alleged  to 
bave  resulted  from  tbo  negligence  of  defend- 
ant's servants.  Affirmed. 

Plaintiff  was  a  passenger  on  one  of  defend- 
ant's trains  drawn  by  a  dummy  engine  She 
told  the  conductor  her  destination  and  wbon 
the  cars  stopped  there  she  attempted  to  get  off 
and  was  injured.  FlainllfF  claimed  that  when 
the  cars  Btopperi  she  proceeded  to  alight  with- 
out delay  and  that  the  cars  started  too  soon, 
tlirowing  tier  to  the  ground.  Defendant 
claimed  that  the  cars  stopped  a  reasonable  time 
to  allow  psBsengera  to  alight,  that  aeveral  did 
alight  in  safety  and  that  before  tbe  conductor 
signalled  to  go  ahead  he  looked  to  see  if  any- 
one else  wished  to  get  off  and  failed  to  !>ee 
plaintiff,  wbo  was  alighting  from  the  opposite 
side  of  tlie  car. 


75Mo.47B,ftAm.ftEng.  B.B.Ca8.  aU;  Wabash,  St. 
L.  ftp.  B.CD.T.Bector,104IU.»at  »  Am.  ft 
H.  R.CaB.SH. 

SUmal*. 

It  is  tbe  Imperative  duty  of  a  railroad  company, 
through  its  proper  agents,  to  give  reasonable  sig- 
nals of  the  departure  of  Ita  trains  from  its  stations, 
and  they  should  be  such  signals  as  would  ordinari- 
ly attract  the  attencioo  of  passengerB  and  others 
interarted  In  the  movements  of  tbe  train.  Should 
a  iMSsenger  needlessly  loiter  about  a  railway  sta- 
tion, and  neglect  to  board  a  train,  then  the  com- 
pany, as  regards  snob  passenger,  is  only  bound  to 
exercise  ordinary  diligence;  and  It  Is  the  duty  of 
tbe  paaeenger  to  use  caution  in  observing  aliniala 
which  might  be  given  by  the  agents  of  the  compa- 
ny. Perry  t.  Centnd  B.  Ca  «e  Ga.  748, 

StarUnQ  of  tfraln. 

The  fact  that  the  conductor  of  a  train  about  to 
leave  a  station  Is  Induced  by  the  conduct  and  con 
versattoo  of  a  person  on  the  station  platform  to 
believe  that  he  doea  not  Intend  to  take  paafiage  on 
the  train  will  not  relieve  tbe  company  from  liabil- 
ity for  injuries  received  by  such  person  Inconse- 
quence of  the  conductor's  starting  tbe  train  with- 
out giving  him  time  to  got  on,  provided  the  con- 
ductor actually  sees  him  atiempting  to  board  the 
train  when  he  glve^  the  signal  to  start  Swigertv. 
Hannibal  ft  St.  J.  B.  Go.  75  Ho.  475, 9  Am.  ft  Eng.  K. 
K.  Gas.  882. 

A  carrier  is  liable,  fttr  Injuries  to  a  paseeager  In 
alighting  fconatiain,  oanaed  by  .the  starting  of 
the  train  with  a  JeA  without  giving  sufficient  time 
to  alight  in  safety.  Texas  ft  P.  B.  Co.  v.  Miller,  11 
L,  B.  A.  SKi,  and  noU,  79  Tex.  78. 

He  must  provide  safe  means  of  accees  to  and 
from  Its  stations  for  the  use  of  passcnfrerfl,  and  pas- 
sengers have  the  right  to  assume  that  the  means 
provided  are  reasonably  safe.  Delaware,  L.  ft  W. 
B.  Co.  V.  Traotweln,  7  L.  B.  A.  486.  52  N.  J.  L. 
188;  Murphy  v.  Bome,  W.  ft  O.  B.  Co.  38  N.  Y.  B.  R. 

asL 

A  railroad  company  Is  bound  to  use  a  Ugb  de- 
gree of  I  kill  and  vigtlanoe  to  guard  against  acci- 
dents to  Its  pasaengera.  Pal  row  v.  Delaware  ft  H. 
canal  Co.n7N.T.17a 

The  duty  of  common  carriers  with  respect  to  the 
transportation  of  persons  and  property  fs  inde- 
pendent of  contract,  I>claware,  L.  ft  W.  It.  Co. 
v.  Ti-flutweln,  nupra. 

Duty  of  carrier  to  land  passengers  safely.  See 
nda  to  Mtanourf  PftC  R.  Oo.  r.  Hbrtham  (Tex.)  S  L. 
R.  A.  SOB;  Walk«  T.  TiohMnirg,  8.  ft  P.  R.  Co.  <I«  J 
7L.R;A.1U. 
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Tbe  court  cbarged  the  Jury  m  follows : 
**  It  wtB  the  duty  of  deteDdaot,  on  reaching 
the  itc^iiv  place  at  St.  JohD'c  Church,  lo 
atop  the  dummy  a  reasooahle  length  of  time 
for  plaintffF  to  Might,  and  the  pl^ntiffs  duty, 
when  ft  stopped,  to  alight  with  reasonable 
diligence;  that  when  H  stopped,  if  the  con- 
ductor went  to  the  car  in  which  plaintiff  was, 
to  help  the  passeneers  off,  and  If  during  such 
reasonable  time  gTveo  for  passengers  to  alight 
plaintiff  waa  up  and  In  the  act  of  alighting,  it 
was  the  duty  of  the  conductor  to  know  it,  and 
not  start  the  train  while  she  was  in  the  act  of 
aligfaling;  that  if  the  train  stopped  a  reasonable 
length  of  time  for  the  plaintiff  to  alight,  and 
at  the  expiration  of  such  time  she  was  still  in 
her  seat,  and  not  in  the  act  of  getting  off,  then 
the  conductor  had  the  right  to  turn  his  atten- 
tion away  from  the  car  to  the  engineer,  and  to 
signal  the  engineer  to  go  abead,  and  if  there- 
utter  plaintiff  arose,  and  attempted  to  ali^bt, 
and  fcH,  the  defendant  is  not  liable,  unless  the 
conductor  or  engiaeer  actually  knew  she  was 
trying  to  get  off,  and,  so  knowing  it,  could,  by 
tbe  exercise  of  reasonable  care,  have  pre- 
vented her  fall."  -  Tlie  defeudant  requested 
the  court  to  giTe  tbe  following  written  cliarges, 
which  were  refused:  (1)  "That,  if  the  train 
stopped  a  sufficient  time  to  allow  tbe  plaintiff 
time  to  get  off,  then  the  defendant  was  not 
guilty  of  negligence  in  its  maoHgement."  (2) 
•'  Tliat  if  the  jury  believe  that  tbe  car  stopped 
at  St.  Jean's  Church  a  sufflcieot  time  for 

Elaintiff  to  al^ht,  and  the  ooodnctor,  without 
oowing  of  the  lotentloD  of  plaintiff  to  alight 
there,  and  without  knowing  or  seeing  that  she 
was  in  tbe  act  of  alighting,  started  the  train, 
then  tbe  defendant  would  not  be  guilty  of  neg- 
ligence, and  plalntifiC  would  not  be  entitled  to 
Tecover,"  (8j  "If  the  jury  believe  from  the 
«TideQoe  that  the  train  came  to  a  full  stop  at 
the  place  where  the  plaintiff  wished  to  alight, 
and  remained  there  long  enough  for  two  ladies 
in  another  seat  of  the  car  to  alight  therefrom 
safely,  then,  on  the  undisputed  evidence,  as  to 
the  character  and  construction  of  tbe  car  In 
which  plaintiff  was  riding,  this  was  a  ceason- 
able  time  for  the  car  to  stop  for  the  plaintiff  to 
alight"  (4)  '  'That  if  the  Jury  believe  from  tbe 
evidence  that  the  train  of  the  defendant  was 
stopped  at  St.  John's  Church  for  a  reasonable 
time  for  plaintiff  to  have  alighted  from  tbe  oar, 
then  after  this  time  tbe  conductor  was  not  re- 

Sulred  to  be  on  the  lookout  for  the  plaintiff  to 
light."  (6)  "That,  under  the  evidence  in  this 
case,  tbe  train  stopped  at  St.  John's  Church 
a  reasonable  time  for  j^aintlfl  to  alight." 

Mr.  Alexander  T,  London  for  appel- 
lant. 

JA*.  Riehard  H.  Friee  for  appellee. 

Colenuui,      delifered  the  opinion  of  the 

court: 

The  plaintiff  sned  to  reoover  damages  for 
penonal  injury  alleged  to  bave  been  sustained 
in  consequence  of  the  negligence  of  tbe  de- 
fendant by  moving  forwud  the  train  upon 
which  she  was  a  passenger  while  she  was  In 
the  act  of  alighting,  and  before  she  bad  rea- 
jwnable  time  to  get  off.  We  regard  tbe  law 
with  respect  to  toe  duty  to  be  exercised  by  or- : 
dioary  xatlroada  for  the  lafety  of  passengers 
getting  on  and  dt  their  tralu  as  well  eetUiBd.  j 
18L.aA. 


When  .a  trabi  of  an  ordinary  railroad  is  brought 
to  a  stand-still  at  the  proper  and  usual  place 
for  receiving  passeQgers.aDa  for  permitting  pas- 
sengers to  allgbt,  and  remains  atationanr  for  s 
rea)^naMy  sufficient  length  of  time  for  this 
purpose,  tbe  duty  of  the  trainmen  In  this  re- 
gard has  been  [^rformed;  bur,  while  the  per- 
formance of  this  dnty  may  relieve  the  train- 
men from  tbe  further  duty  of  seeing  and 
knowing  that  the  passengers  are  on  or  off,  aa 
the  case  may  be,  even  tus  woald  not  excuse 
from  culpability,  If  those  in  charge  of  the 
train  in  fact  saw  or  knew  that  its  movement 
would  probably  Imperil  a  passenger  in  tbe  act 
of  gt^ttiDg  off  or  on  tbe  train,  aud,  in  disregard 
of  tbe  peril,  caused  tbe  train  to  move,  and 
thereby  inflict  iojury.  Montgomery  A  E.  R, 
Co.  T.  Sitewart  (iOa.)  8  So.  Itep.  711,  and  cases 
cited;  Birtning^'tm  U.  S.  Co.  t.  Smith,  90 
Ala.  63;  Central  B.  ABIcq.  Co.  v.  Mih  %  88  Ala. 
262. 

The  law  has  also  been  well  settled  in  regard 
to  tbe  duty  of  the  driver  or  tbe  person  in 
cbarge  of  a  horse  car  operated  for  the  carriage 
of  passengers.  In  the  latter  case,  it  is  tbe 
duty  of  tbe  driver  to  await  a  sufflelent  lenigtlk 
of  time  to  enable  passengers  to  alight  in  aafetv 
by  Uie  exercise  of  reasonable  diligence,  and, 
in  any  event,  to  see  and  know  that  no  passen- 
ger is  in  tbe  act  of  aligbliug,  or  is  otherwise 
ID  a  position  which  would  be  rendered  perilous 
by  a  movement  of  the  car.  If  he  fail  in  these 
respects,  and  injury  results  from  such  failure, 
his  employer  fsfiabie.  80  Ala.  AS,  aupm.  The 
reasons  for  applying  a  different  prfnciplu  in 
tbe  case  of  ordina^  railways  and  horse  cars 
are  fully  slated  in  90  Ala.  mpra.  The  caae  of 
North  Birmingham  St.  R.  Co.  v.  GaMenoood,  89 
Ala.  247,  was  one  in  which  the  passenger- cars 
were  drawn  by  a  dummy  engine.  Plaintiff 
testified  in  that  case  that  she  gave  tbe  notice  to 
stop  by  pulling  tbe  bell  strap,  and  upon  this 
signal  Iwing  given  the  trainstopped.  It  was  in 
evideDOB  that,  by  a  rule  of  tbe  company,  pas- 
sengers were  required  to  motion  the  coivduct- 
or  when  they  wlsbed  to  get  off.  This  much 
of  tbe  evidence  Is  stated  to  show  that  the  rules 
of  the  company  In  regard  to  itopping,  appli- 
cable to  ordinary  raflroads,  faariDg  regular 
stations,  did  not  apply,  but  Its  management  for 
the  convenience  of  passengers  in  regard  to 
stopping  was  somewhat  similar  to  that  of 
street  horse  cars;  that  is,  the  train  would  stop, 
on  being  signaled  to  that  effect  by  the  passen- 

fer,  at  any  place  where  a  municipal  ordinance 
id  not  inohibit  it  After  laying  down  tbe 

general  rule  applicable  to  ordlnaiy  railways, 
lat  the  stoppage  required  was  for  a  time  rea- 
sonably sumcient  to  enable  the  passengers  to 
conveniently  alight,  the  court  in  89  Ala.,  »upra, 
added  that  "  the  duty  of  keeping  a  diligent 
lookout  rested  on  tha  engineer  auTconductor, 
to  see  that  a  premature  start  of  the  train,  such 
as  might  endanger  her  safety,  should  not  be 
negligently  made."  Where  dummy  engines 
are  used  for  tbe  transportation  of  passengers, 
and  conductors  are  In  the  control  of  the  cars, 
and  there  are  no  regular  stopping  places  or  sta- 
tions for  receiving  and  putting  on  passengers, 
and  the  conductors  are  not  informed  in  ad- 
vance when  Uie  passengers  desire  to  alight, 
and  cannot  know  now  many  ue  expected  to 
alight  when  the  modoa  or  rignal  la  ^wa  to 
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atop^  and  the  rale*  and  conditions  for  gorern- 
mg  such  engines  and  cars  for  caityingpasseD' 
gcra  ue  not  such  as  to  Invoke  the  principles 
which  prevail  in  ordfuarr  railways,  the  pre- 
sumption does  not  arise  that  the  dutr  of  the 
conductor  ii  performed  by  merely  stoppfDjr  a 
reasonable  length  of  time,  sufficient  to  enable 
psssengers  to  get  on  or  off.  but,  in  such  cases, 
the  same  measure  of  duty  is  required  as  that 
imposed  upon  Uie  driver  of  -a  horse-car;  that 
is,  he  shall  inform  himself  by  tookiog  and  see- 
ing bow  many  passengers  deaire  and  iotend  to 
alight,  utd  in  any  event,  to  seeand  know  that 
no  pofiaenger  is  in  the  act  of  aligbiiotr,  or  in  a 
position  which  would  be  rendered  pmlons  by 
puttiog  the  car  In  motion.  If  after  stopping 
and  waiting  a  reasonable  time  for  passengers 
to  get  off,  the  conductor  places  himself  in  a 
position  where  be  can  see  and  know,  and  there 
sie  no  indications  that  others  have  any  desire  or 
ioiesd  to  alight  or  get  on,  the  conductor  may 
then  cause  the  car  1o  more;  and  If  paasengers, 
after  this,  attempt  to  get  on  or  tm,  without 
further  notice  to  the  condoctw,  and  he  has  no 
actual  knowledge  of  their  iotrattou  and  po3l> 
tiOD,  tbey  do  so  at  their  peril,  and  not  at  the 
peril  of  the  carrier.  The  first  and  second 
cbaigM  requested  by  defendant  relieved  the 
oou^ctor  of  the  duty  to  lake  any  precaution 
9t  steps  to  Inform  himself  as  to  whether  plain- 
tiff was  in  the  act  of  alighting  at  the  time  he 
ripaled  the  engineer  to  go  forward.  We  are 


not  inepared  to  hold  "that  a  sofflcfent  time  to' 
allow  the  platntUf  to  get  off  Comes  up  to  the 
rule  declared  in  repeated  dedsiona  of  this 
Stale,  where  we  have  held  "  that  the  train 
must  await  a  lufficieot  kn|Ah  of  lime  to  en- 
able passengers  to  slight  in  safety  by  the  exero 
else  of  leasonable  diligence" or  "tooonvenient- 
ly  alight."  The  Charges  asked  to  this  effect' 
were  calculated  to  mislead  in  respect  to  the 
time  the  train  was  required  to  await.  The 
court  was  not  authorized  to  charge  the  Jury, 
as  a  matter  of  law,  that,  because  two  oliier 
ladies  iiad  alighted  with  safety,  the  car  had 
stopped  a  rea«ouable  time.  .  This  mav  liavo 
been  matter  for  legitimate  argument  before  the 
jury,  but  did  not  authorize  the  legal  conclu* 
aion.  The  plaintiff's  testimony  tended  to  show 
that  she  aroee  for  the  purpose  of  getting  off 
as  soon  as  the  train  stopped,  and  that  she  con- 
tinued to  move  in  that  direction  uutil  she  was 
thrown  off  by  the  sudden  movement  of  the 
oar.  The  same  objection  obtidns  against  tiw 
fifth  charge.  This  charge  also  invades  the 
province  of  the  jury.  The  fourth  charge  mar 
assert  the  principle  applicable  to  ordinary  rail- 
rosds,  but  does  not  apply  to  dummy  ei^nes, 
under  the  facts  proven  in  this  case.  The 
charges  given  to  the  jury  by  the  trial  court  are 
In  acowd  with  the  riewa  of  thie  court  herelli 
expressed. 


UASSACHtTSETTS  SUFRBMB  JUDIOUX  CX>UBT. 


James  BUBT 

9. 

ADTSBTISEB  KEWSPAFBB  CO. 
(....Kasa.^.^ 

!•  Fr««  ABit  open  coram  en'.  %xtA  eritl- 
daaa  upon  tb«  acta  ot  s  penon  which  ate  mat* 
ten  of  poblio  concern  u«  privlleired. 

tt  TIm  priTlleg*  of  diaennlon  as  to  the 
aela  of  publto  persons  does  not  extend  to  tiie 
aaUng  of  falsa  statements  of  Caet. 

S.  Rom oanbla  on—  to  beliore  a  ilbetons 
Aarga  to  be  true  ts  no  defense  for  its  putdloa- 
Uon. 

4.  Evidoneo  in  »  Ubol  ewae  tfaat  the  inwi 
kas  beea  pohUabed  uefwa  Is  not  admissible  tn 


Imitisatton  of  damages,  except  where  de/end- 
»nt*s  Ubel  re  fere  to  and  proteases  on  its  face  to 
be  based  on  the  former  one, 
■  6.  Where  one  ebargad  vrltb  IHuid  tn  toe 
Sow  York  custom  bouse  admits  t^at  susar  waa 
valued  there  lower  than  In  Boston,  and  olalna 
that  the  Boston  polarlgcope' gives  too  hifh  a 
valuation,  evidence  that  It  does  not  is  admtssibla. 
6.  DadMgM  from  pubUoatloa  of  »  U> 
bel  eMmot  bn  enhwjaoed  1^  tlie  repub- 
lication thweof  by  other  persons  even  (r  there 
waa  ft  scoerat  ptobaUUty  ot  its  lepubUmUon, 

ann0»,UBU  • 

EXCEPTIONS  by  defendant  to  tHilIngs  qc 
the  Buperiw  Court  for  Suffolk  County 
made  during  the  teial  of  an  aeiion  Ivought  to 


Hon.— IWr  erttteimn  of  putHU'tiun  aOiovxMe, 

The  pBbUc  cMdoet  of  a  pobUe  man  Is  nauce 
<(  poldte  latcmt,  and  msy  be  dlsnsMd  wia  tba 
WiMt  frwtem.  It  mr  tw  sutda  ttw  sol^t  <d 
ScMUe  crtttclMB,  ppOTlded  the  1rasa>S«  the 
wHtei  be  kept  wttbto  tlie  limits  of  sn  boneet  m- 
KaUoB  te  dlsAaife  a  pobUe  dotr,  and  Is  not 
■sSt  s  msM  ef  pruMIfstlic  slaiideMiis  snd 
■sUdwi  sUdtttoBB.  Tbs  qaeetlon  for  the  Jurr 
k  wbelker  the  writer  hu  trumrweed  the  bounds 
witUn  whkh  eoeaaieatB  o^lit  to  be  conflned;  ot 
vbMtwr  It  wis  iiiiii  tbe  opportnnltr  for  gretif j- 
IH  penenel  rlndlctlTeiMaa  and  taasdUtj.  Ser* 
■Mr  *■  Batterwortb,  8  FoaL  *  F.  872;  White  r. 
Kldnb^  44  U.  8.  S  How.  2«T,  11  L.  «L  Sftl ;  Moore 

i%  N.  H.  lei :  Forwud  v.  Adsnis.  7  Wend, 
ast;  Ooofe  T.  Hill,  8  flaadf.  841 ;  Van  Wrck  v.  Outh' 
4  Smt,  MS;  TsB  WjtM  v.  Aapliiwtll,  IT  H.  X. 
II  L.  i  A. 


UO.  8eeORmpbeUv.8potttswoode,tBe*t*8.m; 
Smith  V.  Tribune  Co.  1  Bias.  WT;  Snyder  Fulton, 
Si  Hd.  m,  e  Am.  Rep.  nt;  AMrlefa  r.  Press  Print- 
ing Co.  0  MIoD.  laS:  Powm  V.  Dubois,  17  Wend.  Ob 
4  Field.  Lawyen'  Briefs,  1 624. 

The  official  conduct  of  men  In  public  life,  and 
thefltoereaDd  claims  of  candidates  Cor  official  sta- 
tion, are  fair  subjects  for  review  and  criticism  in 
the  public  prlcts,  and  such  honest  criticism,  al- 
though It  be  unfriendly  and  severe,  cao  give  no 
occasion  for  the  auBReatlon  that  It  proceeds  from 
unworthy  or  indirect  mottves.  Hut  V.  Towosend. 
er  How.  Pr.  88. 

Judges  and  text-book  writers  furnish  plentiful 
deflnUlons  of  what  constitutes  a  Ubel,  with  varylnff 
shades  of  dltTerenoe.  They  all  affree  that  a  maU- 
olous  publication,  tending  to  expose  a  person  to 
ridicule,  cuutempt,  hatred,  d^i^datlon  of  ehaiac- 
tw,  is  Mlwlous.  t  Addison,  Ttwta,  80^  Bergmannv. 
7 
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TBCoret  dam&ges  for  the  poblicaUon  dm  tl- 
lend  libel  whicfa  resullw  tn  ■  rardict  In  favor 
odTplafBtifl.  Bitttadud. 

Tbe  facts  Boffldently  q^nar  In  the  opinion. 

Meam.  A.  HaaMnway  and  H.  V.  Shal- 
doBf  for  defeodaot: 

Tbe  Byrne  report  and  affidavits  were,  by 
referoace,  incorporated  into  the  alleged  UbelB. 
Accordingly  tbu  report  aad  these  affidavits 
should  have  been  admitted  in  evidence  as  really 
a  part  of  tbe  articles  complained  of. 

Ow*  T.  ifoffAts,  Ryan  &  M.  m:  VanVaetor 
V.  Waihup,  46  Cal.  134, 184;  Darby  v.  Ouadey, 
I  Hurlst  &  N.  1,  11;  Morehead  v.  Jones.  2  6. 
Mod.  210;  Bez  v.  Lambert.  3  Campb.  898; 
Weaver  v.  Uoyd,  1  Car.  &  P.  296;  Thornton 
V.  Stephen,  2  Mood.  &  Rob.  46;  Hedley  v.  Bar- 
lovB,  4  FoBt.  &  F.  227;  NaA  v.  Benedict,  35 
Wend.  645;  Qottld  v.  Weed.  13  Wend.  12; 
Hotehkiu  v.  Lothrop,  1  Johns.  386;  Scripps  v. 
Foiter,  41  Mich.  742;  Thommm  v.  Boyd.  Mill. 
80:  r<nin;  v.  Gilbert,  98  IIL  095;  CAt^  v. 
Bomer,  18  Pick.  508. 

This  evidence  was  competeet  upon  tbe  qu*^ 
tion  of  damana,  to  show  that  defendant  bad 
made  its  pabltcatioos  in  good  faith  and  with- 
out any  actoal  malidoua  mtentkm. 

maOAum  T.  J»ie*^n,  8  Car.  A  P.  146.  4 
BiofE.  895;  Jeiliaon  v.  Goodwin,  48  He.  287; 
Botchkite  v.  P^ter,  80  Conn.  414;  Fry  v. 
Bennett.  28  N.  Y.  824:  v.  WM,  21 

Barb.  148;  JSivwn  v.  Wright,  6  La.  Ann.  258. 

Tbe  defendant's  offer  was  not,  as  in  Lothrop 
T.  Adana,  188  Mass.  471,  477,  to  show  that 
reporis  were  in  circulation  against  the  plain- 
Uff,  unknown  to  the  defendant  before  the 
publication,  bat  to  show  public  documents 
published  and  circulated  by  the  United  States 
goverumeot,  containing  tbe  same  charges  as 
the  libels  and  weightier  chargea  of  Uie  same 
ebaneter,  and  made  in  terms  the  express  ground 
and  foundation  of  Ita  atatementa. 

Whitney  v.  Janettitte  Gatette,  5  Hist.  880; 
WiUover  v.  Bitt.  72  N.  Y,  86;  Beynotde  v. 
Tucker  6  Ohio  St.  516;  Baifieid  v.  Lather,  81 
N.  Y.  346;  Larrabee  v.  Minnesota  Tribune  Co. 
36  Minn.  141;  Duke  v.  State.  19  Tex.  App.  14. 

These  articles  were  privileged.  If  any  of 
them  were  privileced,  or  if  any  of  tbe  charges 
made  ftgaiast  the  plaintiff  were  privileged,  then 
the  issue  as  to  tbese  was  whether  tbey  were 

{>jb1isbed,  without  malice,  in  good  faith,  and 
D  tbe  honest  belief  of  their  truth;  and  the 
evidence  offered  was  competent  upon  that 
issue. 


Bradley  v.  Skatk,  12  pick.  168;.  Remington. 
V.  Gongdon.  2  Piek.  810;  Stean  v.  Tappan,  5 
Cush.  104:  Lawier  v.  Bhrte,  6  Allen,  83;  AtviU 
V.  XadtintetA,  ISO  MaH.  177. 

It  was  cMmpetent  f<»-  tbe  defendant  to  put  in 
Bucb  testimony  as  this  in  mitigation  of  dam- 
ages. 

Ootke  T.  (yBrien,  3  Cranch,  C.  C.  17;  Weth- 
erbee  v.  Marsh,  30  N.  H.  661;  Minesinger  v. 
Kerr,  9  Pa.  S13;  OaUotoay  v.  Cowtney,  10 
Rich.  L.  414;  Edtton  v.  Cramer,  64  Wis.  3S0; 
Taylor  v.  OkureA,  8  N.  Y.  462;  Brtton  v.  Dak. 
19  Mich.  17;  Weed  v.  B&ibine,  82  Barb.  816; 
Burt  V.  MeBain.  99  Mich.  260,  268. 

The  damages  may  be  swollen  by  proof  of 
actual  or  express  malioe;  whether  this  is  or  is 
not  contended  to  exist,  tbOT  may  be  mitigated 
by  affirmative  evidence  of  uie  defendant's  good 
faith  and  freedom  from  actual  malice. 

V.  Aft%,  88  Mich.  10:  ?'rtwv.  Hwm- 
Im.  86  Me.  466;  Baight  v.  Boyt.  50  Conn.  683; 
Doe  V.  Boe,  82  Hun,  638;  Symonda  v.  Carter, 
32  N.  a.  468. 

llie  measure  of  damages  depends  in  a  large 
degree  upon  the  motives  which  actuated  the 
defendants  in  making  tbe  publication,  and  tbe 
circumstances  under  which  tt  was  made. 

Caldwell,  J.,  in  Brbtr  w.  2km,  IS  Fed.  Rep. 
636. 

Express  malice  ageravates  the  wrong  done 
by  the  utterance  of  slanderous  words. 

Bigelow,  Ch.  J„  to  JforMom  v.  Rtasell.  IS 
Allen,  578,  676. 

In  such  case  tbe  degree  of  malice  would 
properly  measure  the  damages. 

Cojftn  V.  Coffin.  5  Mass.  1,  6,  44. 

Though  the  presumption  of  legal  or  techol- 
cal  malice  is  conclusive  so  far  as  concerns  the 
maintenance  of  tbe  action,  yet  such  evidence 
as  was  offered  by  this  defendant  is  competent 
to  ledoce  the  amount  of  the  damages. 

Lidt  V.  Own,  47  Cal.  252;  Math  v.  Baker, 
28  Minn.  162;  Bmitt  v.  Pioneer  Press  Co.  38 
Minn.  178;  Storey  v.  Early.  86  111.  461;  Shipp 
V.  Story,  66  Ga.  47;  Bdgar  v.  Neirai.  U  V.  G. 
Q.  B.  215;  Cook  v.  BarkUy  2  N.  J.  L  169. 
ijee  Carpenter  y.  BaHey,  68  N.  H.  590;  Bciston 
r.  Gramr,  64  Wis.  MO.  «2S;  8hv  r.  Oonterae, 
4  Ccmn.  18. 

Everyone  has  a  right  to  comment  on  matters 
of  public  interest  and  general  concern,  how- 
ever severely,  provided  he  does  so  fairly  and 
with  an  honest  purpose. 

Benwood  v.  Harrison,  L.  R.  7  C.  P.  606,  621; 
Wafion  V.  Walter,  L.  R.  4  Q.  B.  98,  94:  ^iner 


Jones,  B4  N.  T.  U.-84;  Bjnies  V.  Ifiatbews,  U  IT.  Y.  8. 

A.  71. 

When  miyone  consents  to  be  a  candidate  for  a 
public  office,  be  must  be  conaidered  as  putting  his 
charactM-  Id  Issue,  so  far  as  respects  his  fltneas  and 
quallfioations  for  tbe  offloe:  and  publications  ot 
the  truth  on  thto  subject,  with  the  boncet  Intent  of 
tnformhiir  tbe  people,  are  not  libelous.  Com.  v. 
Clap,  4  Haas.  ISB;  Com.  v.  OdeU.  3  V\XU^  UB. 

liie  editor  of  a  newspaper  may  lawfully  publtsb 
lAie  tacttbat  a  penon  has  been  amsstsd.  and  upon 
what  ofaargft.  tJ^er  v.  Severance,  80  Hcb  9;  i 
Wait.  Act  and  Def.  806. 

Tbe  cases  are  uniform  in  bolding  that  if  tbe 
words  used  are  capable  of  a  oonstructlon  wtiich 
will  make  them  actionable  It  presents  a  question 
fOr  tbe  jury,  even  though  they  are  also  capatde  of 
an  ttinooent  constniotkm.  It  Is  only  when  the  lan- 
18  L.  R  A. 


gnage  is  Inoapable  of  a  oonstruotlon  Injurious  to 
the  plalDtttt  that  tbe  court  Is  Justified  In  withhold- 
ing it  from  the  Jurjr.  Sanderson  v.  Ooldweil,  15 
N.  T. 400;  Patch  v.  Tribune  Aaso.  88  Hun, 368;  Purdy 
V.  Rochester  Print.  Co.  96  N.  T.  8!Zi  Townsbeod, 
Slander  and  Libti.isa. 

Tbe  asNTtloa  of  a  libel  either  by  fustnualion. 
Irony,  question  or  allusion,  la  tbe  same  as  if  asserted 
directly  in  terms.  Fo1lawd*B  Starlde,  Slander  and 
Ubel,  181,  \m  eibsoa  v.  Williams.  4  Wend.  a»; 
Bymeav.MatbewB.  U  N.  Y.  B.  B.74. 

For  further  annotation  on  (Us  sufadect,  see  notes 
to  Horey  v.  Homing  Journal  Amu.  (N.  Y.)  8  L.  B, 
A.  esi;  Price  v.  Conway  (Fa.)  6  i,.  B.  A.  ISB:  Sillan  v. 
Collier  (Man.)  0  L.  R.  A.  B80;  Hayes  v.  Press  Co.  (Pa.) 
GL.  H.  A.  618:  Byam  v.  CblltaiB  Ot.  T.)t  I..B.  A. 
U8:  Park  v,  Detxolt  Free  PNM  Oo.  OOoh.)  1  L.  B. 
A.IM. 
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▼.  Danii  FM  A  T.  Ca.  4S  MIcfa.  858;  mty 
r.  TiiUing^  L.  R.  1  Q.  B.  «M. 

Surely,  a  dfacnsslon  of  Uie  public  mattere 
directly  affet^og  tbe  Uneatened  commerciftl 
proaperity  of  Boston  and  its  vidalty,  and 
wei^ty  oeyond  eTer^tbioe  dae  to  all  good 
ciUzenfl.  must  be  prlnteged. 

ffWA  T.  Walter,  L.  R.  4  Q.  B.  98, 04;  Earn 
■w.  Mulwaneg,  S  Ir.  O.  L.  Rep.  402;  Campbelt  v. 
SpoUifwoode.  8  Best  &  S.  768;  Harte  v.  Caih- 
eraa,  14  L.  T.  N.  S.  801. 

Wboever  fills  a  public  position  renders  bim- 
ml{  open  to  public  discussion,  and  must  accept 
mn  attack  as  %  necessary  tbougb  unpleasant 
^pendaga  to  bis  office. 

flarmfler  Omptamd.  6  Mees.  A  W.  108; 
fkgmour  Butteneorth,  8  Fost.  ft  F.  876,  877; 
KeOg  V.  Sherlock,  L.  R.  1  Q.  B.  686. 680;  Bed- 
leg  v.  Bartow,  4  Fost.  &  F.  234. 

Even  ibe  local  interest  of  tbe  iohabitaats  of 
BofltoD,  to  avoid  tbe  uofair  dirersion  of  its 
tmsfaMBB  to  New  York,  would  alone  be  snffi- 
cimi  to  call  for  tiie  appHeatfon  of  tbls  rale. 

0am  r.  Feemif,  4  Fost.  &  F.  13;  Purall  t. 
Awfar,  L.  R.  8  C.  P.  Dir.  318;  Harle  v.  OtOh. 
eratt,  tttpra;  Crane  v,  Water».  10  Fed.  Rep. 
010;  Proa  Co.  v.  Steteart,  13  Cent.  Rep.  276, 
IIB  Fa.  584;  Davit  v.  Duncan,  h.  R.  9  C.  P. 
806. 

PIwDtHTs  conduct  baTlng  been  made  tbe 
■abject  of  iovestigation  by  the  government, 
and  tbe  result  of  tbat  luTestlgation,  witb  tbe 
eridence  which  supported  it,  having  been  pub- 
Usbed  mod  drculat^l  broadcast  by  the  national 
government,  and  acted  upon  by  tbe  removals 
of  officers,  and  tbeo  brought  into  the  domain 
of  natioDst  politics,  these  matters  and  the 
tiaintiff's  comiection  tiierewith  become  fit  sub- 
ject of  comment. 

Seag  T.  TinUng,  L.  R  1  Q.  B.  699,  701; 
Smith  V.  Biggins.  16  Gray,  251,  252;  Qott  v. 
Pwid/er,  122  Moss.  385,  BanviM  v.  Bell, 
7  Gray,  801,  813;  Oasaett  v.  Gilbert,  6  Grsy, 
94.  97:  Moon  v.  Butter.  48  N.  H.  161:  Palmer 
r.  a>iuvnl,48N.  H.  311;  Ormab^-r.lhvgtaM. 
97  N.  T.  477;  Adeodt  v.  Jforal.  Sited.  L.  860; 
Wbitev.irieholt;44V.  S.  8  How.  966. 11  h. 
ed.  59L 

Hot  win  tiie  mere  nse  of  strong  terniB  of  oon- 
demnation,  such  as  robbery,  swindle  or  oon- 
•piracy,  and  the  like,  in  an  otherwise  privileged 
atstemeDt,  take  away  tbat  character, 

KUndt  V.  CoHy,  46  N.  T.  487;  Atwia  v. 
Maekiiaeeh,  190  Mass.  177,  183. 

There  bas  been  here  no  attack  upon  tbe  per- 
aooal  character  of  tb6  plaintiff;  nothing  bas 
been  said  of  him  except  in  connection  with  hie 
public  acts,  nor  without  adequate  and  more 
tkui  adequate  8U|ipcHt  in  <^raal  publlcatloDS 
of  (^dal  records. 

Morrieon  v.  Beldier.  8  Fost.  Ss  F.  014;  Carr 
T.  Bood,  1  (^pb.  856,  note;  Tabart  v.  Tip- 
per, Id.  351;  Alderson,  B..  in  Oatkerecte  v. 
MiaU.  IS  Hees.  A  W.  319,  840;  Cmpbdt  v. 
^ottineoode.  8  Best  A  8.  769,  776. 

For  any  republication  not  aotnally  privileged, 
however  ianooeDtiy  made,  the  plaiotiS  can 
reoover  full  corapoiaatkin  from  tbe  pubH^ior 
thereof,  and  tbenfore  lie  cannot  recover  from 
tiefendaoL 

auaena  v.  HariuM.  11  Met.  649;  Kennes  v. 
MeLamghUn.  6  Grav,  8;  Waikin  T.  Hatt,  L.  R. 
S  Q.  B.  89C;  JlePiaw»  v.  Danittt,  10  Bwu. 
IS  L.  R  A. 


&  0.  868,  369;  DeCreepigny  v.  Wotteiieg,  5 
Biog.  883;  Sane  v.  Jaerrie,  14  Wis.  66S; 
ler  v.  Chiehetter,  36  Ohio  St  9;  Fitegeraid  r. 
Steawrt,  56  Pa.  348;  iVmts  v.  Eat t wood,  45 
Iowa,  640;  LarkSnt  v.  Tari&r,  8  Sneed.  081; 
State  T.  Butnum,  16  La.  Ann.  166;  Cade  v. 
Bedditt,  Id.  493;  State  v.  Ikrry,  4  West.  Rep. 
93,  20  Mo.  App.  652;  MeDonatd  v.  Woodruff, 
2  Dill.  344;  Clifford  v.  Cochrane,  10  HI.  App. 
670;  Branatetter  v.  Dorrough,  81  Ind.  627; 
Maton  V.  Maton,  4  N.  H.  110;  Lewie  v.  SHea, 
1  Root,  S4S;  Aveiin  v.  BaneAet,  3  Root,  148; 
Kennedy  v.  Qifford,  10  Wend.  ^6;  Inman  v. 
FetUr,  8  Wend.  603;  TertoiUiger  v.  WantU,  17 
N.  Y.  54,  57;  Bamfton  v.  Witton,  4  Dev.  Ll 
468. 

The  utterer  of  a  slander  Is  not  responsible 
for  unsuthorlzed  repcllllon  of  it  by  others. 

Bliurtleffv.  Parker,  180  Mass.  398;  EasUnga 
V.  Stetaon.  136  Mass.  839;  Prime  t.  SSaetwood, 
45  Iowa.  640,  644.  • 

Ueaart.  R.  M.  HorM»  9r*,  and  F.  J* 
Stimaon,  for  plaintiff: 

The  documents  excluded  would  not  bav* 
been  privileged  to  tbe  dtfendaot  newspaper 
even  if  only  copied  in  foil.  They  were  not 
even  privileged  to  Byrne  himself. 

SlteekeU  v.  Jackaon.  10  Cush.  36;  Cowley  t. 
Pulttfer.  187  Mass.  893;  Clark  v.  Binnep,  3 
Pick.  113,117;  A.  C.  Freeman's  nofo  on  Libel, 
16  Am.  St.  B^.  842. 847,  848. 

Comments  by  newspapers,  even  on  publio 
documents  or  matters  which  are  privileged, 
must  be  fair  and  upon  a  question  of  piibllo 
interest, 

Lothrm  T.  Adama.  188  Mass.  471.  476,  489, 
^  (6):  Fraser,  Libel,  art.  18.  p.  19.  noi«  l;  A. 
C.  Freeman.  Newspaper  Libel  (iwfato  15  Am. 
St.  Rep.  818.  864), 

Tbe  matter  or  thing  commented  on  must  bo 
a  fact,  not  another  libel,  as  here. 

Frsser,  Libel,  pp.  SO,  91;  Campbeli  v.  Spoi- 
tiewoode.  S  Best  &  8.  778. 

These  articles  cannot  be  considered  fair  cam- 
meots;  nor  Is  tbe  bmesty  of  Ibe  plaintiff,  ft 
private  cltinn,  matter  of  pabUc  interest. 

Clark  V.  Binney,  8  Pick.  118. 

These  articles,  therefore,  ori^nal  with  tb« 
derendant  newspaper,  were  not  themselves 
privileged  to  it 

C&UBUy  V.  PuMfer,  187  Mass.  894.  895. 

Reports,  rumors,  etc..  claimed  to  be  sources 
of  inforroation,  are  not  admissible  in  Mbel  suits, 
even  in  mitigation  of  daoiafRs. 

pBteraon  v.  Morgan,  116  Mass.  860;  MaJioneg 
v.  Betford,  183  Mass.  898;  Alderman  v.  FrentA, 
1  Pick.  1, 18;  Clark  v.  Murtaell,  6  Met.  878, 
389;  Kenney  v.  MclaugRUn,  5  Gray,  8,  7; 
Watson  T.  Moore,  S  Oush.  188, 140;  Flraser, 
Libel,  p.  49. 

Particularly  Is  it  so  when  defendant  reilcratea 
the  libel  by  a  plea  in  justiflcation. 

Woteott  V.  Ball,  6  Mass.  614. 618;  Bodteell  r. 
.Swan,  8  Pick.  877. 

It  is  no  defense,  even  jf  defendant  believed 
the  report  true. 

Clark  V.  Brwan,  116  Mass.  604,  607;  Frver, 
Lfbel,  p.  30;  P»rkhur»t  r.  KeUAum,  A -Allen. 
406. 

Nor  are  they  admissible  to  dfsproye  msHce. 

Peterson  v.  Morgan,  Alderman  v.  French, 
BodwU  T.  Siean  and  (Xarle  t.  MunaOl  su* 
pra. 
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60,  mn  altlious^  ertdaoce  of  stfbKqaent 
defuuUoQ  wn  aduttted  to  prove  malice. 

BodwtU  V.  Sfoaii,  Mtpra. 
'  Cftndyo4M3  of  the  pubUo  press  are  not,  ia 
the  alMBtioe  of  a  statute  to  that  effect,  entitled 
10  peeidiar  indolgentw'ande^Mdal  Tights  and 
privileges.  ' 

SktekgU  T.  Jackmm,  10  Gosh.  27. 

HotH*s,i/'.,  delivered  tlie  opinion 'of  t2ie 
court : 

la  thiscase  there  must  be  a  new  trial.  We 
sUall  state  the  gneunds  on  which  we  come  to 
this  conclusion  and  sball  discius  such  of  the 
rulings  as  dealt  with  questions  which  are 
likely  to  come  up  again.  Some  matters  not 
likely  to  recur  we  soall  pass  over.  The  first 
questioo  which  we  ahafl  consider  is  raised 
by  the  presiding  Judge's  refusal  to  rule  that 
the  articles  were  privileged.  The  requests 
referred  to  each  article  -as  a  whole.  Each 
article  eontalned  direct  and  Indirect  allega- 
tions of  fact  touching  the  plaintiff  and  highly 
detrimental  to  him;  charging  him  with  Ming 
a  party  to  alleged  frauds  in  the  New  Yori. 
custom  house.  Some  or  all  of  these  allega- 
tions we  must  take  to  be  false.  Therc&re 
the  ruling  asked  was  properly  refused. 

We  agree  with  the  defendant  that  the  sub- 
ject was  of  public  interest  and  that  in  con- 
nection with  the  administration  of  the  cus- 
tom house  the  defendant  would  have  a  right 
to  make  fair  comments  on  the  conduct  of 
private  persons  affecting  that  administration 
in  tlie  way  alleged.  But  there  is  an  import- 
ant distinction  to  be  noticed  between  the  so- 
called  privilege  of  fair  critioisBi  upon  mat- 
ters of  public  interest  and  the  privilege 
existinir  in  the  case,  for  instance,  of  answers 
to  inquiries  about  tho  character  of  a  servant. 
In  the  latter  case  a  bona  fide  statement  not  in 
excess  of  the  occasion  is  privileged  although 
it  turns  out  to  be  false.  In  the  former  what 
is  privileged,  if  that  is  the  pn^r  term,  is 
criticism  not  statement,  and  however  it  might 
be  if  a  person  merely  quoted  or  referred  ton 
statement  as  made  by  others,  and  gave  it  no 
uew  sanction,  if  he  takes  upon  himself  in 
his  own  person  to  allege  facts  otiierwlse  li- 
bellous, he  will  not  be  privileged  if  those 
facts  are  not  true. 

The  reason  for  tbfi  distincticm  lies  in  the 
different  nature  and  degree  of  the  exigency 
and  of  the  damage  in  the  two  cwee.  In 
these,  a*  in  many  other  instances,  the  law 
has  to  draw  a  line  between  condi<^ing  inter- 
cuts both  intrinsically  meritorious.  When 
private  inquiries  are  made  about  a  private 
person,  a  servant  for  example,  H  is  often  im- 
possible to  answer  them  properly  without 
stating  facts,  and  those  who  settled  the  law 
thought  it  more  important  to  preserve  a  ito- 
sonable  freedom  in  givinK  necessary  informa- 
tion than  to  insure  people  against  oocasional 
unintended  injustice,  confined  as  itgenorally 
is  to  one  or  two  per8<5ns.  But  what  the  in- 
tereet  of  private  citizens  in  public  matters 
requicesis  freedom  of  discussion  rather  than 
of  statement.  Aloreover  the  statements  about, 
such  matters  which  come  before  the  .courts 
are  generally  public  statements,  where  the 
harm  done  by  a  falsehood  is  mvch  greater 
than  in  the  ouier  case. 
18  L.  R.  A. 


If  one  private  citizen  wrote  to  anoUier  tb^ 
a  high  official  had  taken  a  bribe  no  one 
would  think  good  faitii  a  suflScient  answer 
to  an  action.  He  standa  no  better  certainly 
when  he.  publishes  his  writing  to  the  world 
through  a  newspap^;  and  ute  newspaper 
itself  stands  no  t>etter  than  the  writer. 
iiheakeU  v.  JoAbwa,  10  Cush.  SS,  26. 

The  distinction  to  which  we  have  referred 
has  been  brought  out  more  clearly  in  England 
than  it  has  been  in  our  own  decisions.  Thus 
in  Daeit  v.  Shepttone,  L.  H.  11  App.  Qas. 
187,  190,  Lord  Herschell  says:  "It  is  one 
thing  to  comment  upon  or  criticise,  even 
with  severity,  the  acknowledged  or  inoved 
acts  of  a  puDlIe  man,  and  quite  another  to 
assert  that  he  has  been  guilty  of  particular 
acts  of  misconduct.  In  the  prepent  case  the 
appellants  in  the  passages  which  were  com- 
plained of  as  libelous,  charged  the  respond- 
ent, as  DOW  appears  without  foundation,  witji 
having  been  guilty  of  specific  acts  of  mis- 
conduct, and  then  proceeded  on  the  aasump- 
tion  that  the  charges  were  true,  to  comment 
upon  his  proceedings  in  language  in  the 
hifl^est  degree  offensive  and  injurious;  not 
only  so,  but  they  themselves  vouclied  for  the 
statements  by  asserting  that  tboogh  some 
doubt  had  been  thrown  upon  the  truth  of 
the  story,  the  closest  investigation  would 
prove  it  to  be  correct.  In  their  lordsbip'a 
opinion  there  is  no  warrant  for  the  doctrine 
that  defamatory  matter  thus  published  is  re* 
garded  by  the  law  as  the  subject  of  any 
privilege."   Pof^am  v.  Pte/ibum,  7  Hurlst. 

m,m;  Le  Pay  v.  Bitnuide,  L.  R.  4 
Ir.  656,  S66,  566 ;  OampbeU  v.  Spottimeoode, 
8  Best  &  6.  769,  779 ;  Walker  v.  Brogdefi,  id 
C.  B.  N.  8.  65 ;  Meg.  v.  fTowert,  L.  R.  44  J. 
P.  877.  878;  Jiegley  v.  Fnmrw,  60  .Md.  168; 
Hamilton  v.  Bno.  81  N.  Y.  16;  ataU  v. 
Sckmitt,  49  N.  J.  L.  579,  686.  8  Cent.  Rep. 
636  ;  Boiaton  v.  Oramer,  67  Wis.  670 ;  Seripm 
V.  Foiter,  41  Mich.  743,  746  ;  8MbeU  v.  JaeJt- 
«m,  wpra. 

The  foregoing  luiguage  is  applicable  to 
the  case  at  bar.  T^e  defendant  in  all  the 
artichss  makes  statements  of  fact  on  its  own 
behalf,  and  In  the  second  fairly  may  be 
understood  to  intimate  Uiat  the  private 
sources  of  Information  alleged  by  Uie  words 
"we  say  this  (Ml  autiiinl^,**  apply  not  merely 
to  tiie  existence,  of  corcnption  in  the  New 
York  custom  house  but  to  the  plaintiff's 
connection  with  It.  The  articles  published 
by  the  defendants  so  far  as  they  contained 
false  statements  were  not  privileged. 

We  should  add,  however,  with  reference  to 
ano^er  trial  that  there  was  evidence  that 
some  of  tiie  charges  in  the  articles  were  true, 
and  so  far  aS'  the  jury  might  find  them  to  be 
so.  Inasmuch  as  the  matter  under  discussion 
was  a  matter  of  public  concern,  the  defend- 
ant would  he  justified  not  only  In  making 
those  charges,  but  In  free  and  open  comment 
and  criticism  in  regard  to  them. 

The  next  question,  Uie  first  which  is  raised 
by  the  bill  of  exceptions,  is  whether  the 
court  below  rightly  excluded  a  letter  from 
the  secretary  of  the  treasury  of  the  United 
States  and  an  ex  parte  repiHt  on  the  same 
subject  niftde  to  the  treasury  department  con- 
taiaiog  elmiUx  chai^  agiinst  the  plaintiff 
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coupled  with  evidence  tbat  the  writer  of  the 
•nicies  had  these  docuraentB  before  him  and 
believed  the  itstenientA  coDtained  io  them. 
The  evWence  waa  offered  to  show  that  the 
defcudmat  acted  in  good  folth  and  as  (t  is 
commonly  said  to  negative  express  toalice, 
in  support  of  Ite  plea  of  prlvileffe,  also  as 
bearing  on  damages,  and  generally  for  any 
porpoee  for  which  it  might  be  admissible. 

We  alreadr  liave  oonsidered  how  the  de- 
fendant stands  in  respect  of  privilege.  It  is 
said  that  the  report  tended  to  prove  tliat  the 
ddtendant  had  reasonable  cause  to  believe 
the  diarges  to  be  true,  and  that  it  tended  to 
show  that  the  plaintiff  was  less  damaged  than 
be  otherwise  would  have  been  by  reason  of 
the  fact  that  similar  charges  had  been  made 
and  published  before.  Ab  to  the  former  of 
these  snggestions  it  is  enough  to  saj  tliat  it 
is  not  a  Instificatioo  that  the  defendant  had 
reasonable  canse  to  believe  its  charges  to  be 
true.  A  person  publishes  libelous  matter  at 
hit  peril.  Watwn  v.  Movre,  2  Cush.  188, 
140 ;  ParkAurst  v.  Ketchum,  6  Allen,  406 ; 
Clflr*  V,  Srottn,  116  Mass.  504,  507. 

Then  as  to  damaeea.  The  damages  recov- 
ered are  measured  fn  all  cases  by  tne  injury 
caosed.  Vindictive  or  punitive  damages 
are  never  allowed  In  this  State.  Therefore, 
any  amount  of  malevolence  on  the  defendant's 
put  in  and  of  itself  would  not  enhance  the 
amount  the  plaintiff  recovered  by  a  penny, 
and  reasonable  cause  to  believe  tne  uiarges 
or  absolute  good  will  woold  not  cut  it  down. 
Wiittim  V.  Moan,  Parkhunt  y.  Ketthum  nn<\ 
Cfark  V.  Broton,  »'ipra.  Apart  from  the  Sl.it- 
ute  (Pnb.  SUt.  chap.  167,  g  SO)  and  possiMy 
frum  privilege  tlip  tk'fendjint's  motives  nnd 
intent  are  totally  immateriiil.  Its  ]!;t!>ili(y 
is  the  usual  Hab'ility  in  tort  far  tlii-  Hiitural 
consequences  ef  a  manifestly  injurioufl  act. 

See  O'/piVrti  <ft  Cixiutie^  BanK'  \.  Jhnti/,  L. 
R.  7  App.  Oas.  T-Il,  7S7.  No  doxiU  thwe 
might  be  cases,  (sjiccially  of  t^luuder,  whore 
it  is  impossible  phora.L'fapliifally  ami  jilio- 
nograpfaically  U'  rcproihirc  th«  ov<Tt  net 
complained  of  wiirn'  the  ilffeiulant's  iniitive 
would  afford  an  infuRLiiCT  ns  to  ihu  cluii.K  lef 
of  the  act  and  llie  impression  made  i'v  it. 
No  ilonbt  a  manifestation  of  malevolent' mo- 
lives  might  enhance  damages  under  onr  rille 
allowing  damages  for  injured  feelings. 
Ma^nry  v.  Belfard,  183  Mass.  308,  ; 
Buiingg  X.  Shinon.  130  Mass.  76,  78 ;  Mark- 
ham  V.  HtittelL.  13  Allen.  573.  See  Ford  v. 
Ford,  143  Mass.  577,  579;  Leonard  v.  AtUn, 
11  Cnah.  241.  But  there  la  nothing  of  that 
sort  In  this  case.  WaUan  v.  Moon,  3  Cush. 
183.  140;  Clark  r.  MunseU,  6  Slet.  878,  888. 

As  a  general  proposition  the  defendant 
cannot  show  that  the  plaintiff's  damages  are 
leas  tlian  they  otherwise  would  have  been  be- 
cause the  charge  has  been  made  and  published 
before.  JfoWy  t.  Bdfard,  189  Masa.  88B; 
ACmMi  T.  Morgan,  116  Mass.  8S0,  atfd  cases 
rited:  Alderman  v.  TWncA,  1  Pick.  1,  18. 
See  Short  V.  Sampttm,  L.  R.  8  Q.  B.  Div.  491 ; 
Hatjlfld  V.  Laaher,  81  N.  Y.  246,  249.  250. 

Bat  with  reference  to  what  we  shall  have 
to  sav  concerning  the  fourth  count.  It  should 
be  added  that  probably  a  different  rule  would 
M>ply  if  the  defendants'  publication  pro- 
f  nns  OB  Its  face  to  be  based  npon  other  pnb* 
18L.B.A. 


llcations  whldi  are  referred  to,  and  the  fact 

is  BO. 

The  last  grotmd  on  which  It  was  argued 
Uiat  the  report  ahoald  have  been  admitted 
was  that  It  was  made  a  part  of  the  libel  by 
reference.  We  are  of  opinion  that  the  ar- 
ticles with  the  exception  of  that  set  out  in 
the  fourth  count  do  not  refer  to  the  report  in 
such  a  way  as  manifestly  en  their  race  to 
need  the  report  in  order  to  explalff  them.  The 
report  was  laid  before  ns  by  agreement  of 
counsel. 

It  is  a  very  long  document  whldi  it  would 
have  been  useless  to  read  tihrongh  to  the  jury, 
and  from  such  inspectltm  as  we  have  been 
able  to  make  does  not  in  any  way  explain, 
qualify  or  mitigate  the  expression  used  by 
the  defendant.  On  the  contrary,  its  only 
effect  could  be  to  raise  either  atiellef  or  a 
strong  suBpicim  that  the  defendant's  charges 
were  true.  For  that  purpose  It  was  of  course 
incompetent,  and  therefore  as  a  practical 
matter  the  only  effect  of  allowing  it  to  go  in 
would  liave  buen  an  iojvstioe  to  tne  plaintiff. 

But  the  article  set  out  In  the  fourth  count 
stands  somewhat  differently,  from  the  others* 
This  refers  to  the  report 'in  terms  and  then 
proceeds  to  say  that  the  aflldaTlts  In  the  re- 
port and  the  later  affidavits  denying  the 
former,  when  marshaled  together,  make  a 
tetiible  indictment  against  the  plaintiff ;  that 
the  new  aflldavits  evidently  are  intended  to 
shield  liim  ;  and  implies  that  the  public,  .on 
reading  the  two  sets,  will  believe  the  fotnwr. 
The  jury,  if  they  should  compare  the  docu- 
ments, might  agree  witb'the  infercnres  of  the 
defendant,  and  to  that  extent  might  find  the 
allegations  of  the  article  to  be  ttue.'  Umln- 
this  count  Jilone  the  report  should  hare  been 
admitted,  lortlie  above  reason  and  With  ref- 
erence to  the  damages,  as  we  have  stated 
earlier.  '  '  ' 

Another  exception  is  to  the  exclusion  of 
evidence  that  the  polariscope  ustd  iVi  tliu 
Boston  custom  housp  did  ncA  give  too  high 
a  vnlnation.  One  evidence  of  fraud  in  the 
New  York  custom  house  was  that  sugar  was 
valued  lower  there  than  in  Boston.-  The 
pTainttff  Admitted  the  fact  and  garve  ns  one 
reason  for  it  that  the  Breton  enunln#  over^' 
estimated  the  qiiartr,  plate  by  whifchhe-ffsted 
bis  instrument.  He  gave  this  reason  When' 
attempting  to  secure  the  removal  of  the  BoS" 
ton  examiner  from  New  York  after  tlie  latter 
had  been  sent  there  to  reform  the  alleged  New 
Yot^t  practices.  The  evidence  offered  tended 
to  prove  the  existence  of  the  fraud  and  per' 
baj^  that  the  plaintiff  knew  of  Its  existence 
and  should  liavc  been  admitted. 

The  court  was  asked  to  rule  tlmt  the  plain- 
tiff could  not  recover  for  repetitions  of  the 
defendant's  libels  by  others,  and  several  other 
rulings  tending  in  the, same  direction  were 
asked. 

The  court  Instructed  the  jury  as  follo^cs: 
*  One  who  publishes  a  libel  is  not  rcsponsiblo 
for  the  pnblictttion  of  It. by  Others ;  tiiat  Is  to 
say,  he  is  not  responsible  .for  the  injurious 
act  of  another.  But  there  la  ^  eeneraj  pi  in-, 
ciple  which  run^  ,  thropgh  i  all  tort  cases.- 
which  is  generally  stated  in  this  way  :  That 
a  man  Is  prefituned  to  intend  the  natural  ami 
pzolMble  consequenoea  of  his  acts,  and  ihnt 


Digitized  by 


108 


Nbw  YcakiGoubt  or  Apbb&u 


lartnictiMk  ttieretov  sbould  be  qualiOad  In 
tbat  way.  He  is  aot  responsible  for  the  in- 
JuriouB  -Mts  of  auoihtf  iii  publishtng,  but 
he  i9.  under  oblig^ions  to  the  pl&iatiff  to 
toke  into  account  aad  into  consideration  what 
-will  beUwDatunl  and  probable omBequttiea 
of  his  act  ia  putting  a  libel  Into  circalatlM. 
To  that  extant  he  is  responsible,  and  oolv  to 
that  extent. "  The  general  propositioQ  laid 
down  is  colroct,  oo  doubt  if  rightly  uoder- 
fltood,  and  it  was  applied  to  libel,  under 
■what  circumstaDces  and  with  what  meaning 
does  not  appear.  In  MiUer  r.  Butler,  6  Ciufa. 
71.  But  if  applied  to  libel  or  dander  with- 
out further  explanation  it  is  likely  to  be 
misleading,  and  when  put  as  a  qualification 
of  the  rullag  asked  banlly  can  fall  to  be  ao. 


The  meabiog  whidi  naturally'  wtold  be 
conveyed  to  the  jury  Is  that,  although  a 
particular  republication  oaBB«t  be  recovered 
lor,  damages  may  be  enhanced  by  the  gen- 
eral probal»iIity  of  unlawful  repubUoatlous; 
This  is  not  fiie  law.  Wrmgfal  acts  of  in- 
dependent third  pereons  not  actually  iptended 
by  the  defendant  are  not  regarded  by  the  law 
as  natural  consequences  of  his  wrong,  and 
be  is  not  bound  to  anticipate  the  general 
probability  of  such  acts  any  more  than  a 
^nicnlar  act  by  this  or  that  individual. 
Outingt  T.  Btetaon,  IM  Mass.  3S9.  8S1 : 
mwtkf  V.  Parser,  180  Haas.  398,  a»6 ;  Bdmt 
V.  Piu-k  (Mass.)  13  L.  R.  A.  S4»;  Leon- 
ard V.  Allen,  11  Cush.  341.  m 
Sbxeptient  turned. 


NEW  TOBK  COURT  OF  APPEALS. 


Ptands  0.  LAWRAHCE,  flaifrt., 
«. 

UETROPOLITAN  ELEVATED  KCO.  et 
aL,  Apple. 

(....».  T.....) 

Yha  «M  of  a  Immim  M  «>  plMO  of  pMMtttop 
tlon  does  Bot  affect  the  llablli^for  depreoiaUon 
of  Iti  raloefrom  ^ho  oonstrnottoo  and  operation 

,  of anelSTatedrallroadlntlwstceeClnfnmtotlt. 

(JuDeS,lBnj 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  Kew  York, 
afflrminff  a  judgment  of  the  Special  Term  in 
favor  orplamtiff  in  an  action  brought  to  re- 
oover  damages  for  Injuries  to  his  property  by 
Kason  of  Ihe  construction  aad  operation  of  an 
devaied  railrcMul  in  the  street  in  front  of  them, 
and  to  enjoin  the  further  operation  of  the  road. 


le  facts  are  slated  in  the  opinion. 
Meure.  Jalien  T.  Davloa  and  Bralnard 
Volloa.  for  appellants: 

Entirely  irrespective  of  the  illegality  of  the 
ose,  the  uict  tliat  the  premises  during  the  per- 
iod in  question  were  spplied  to  a  use  with 
which  the  elevated  railroad  did  not  interfere, 
was  of  the  highest  relevancy. 

TeiUmaa  v.  Metivpotitan  EUt.  ii.  Oh  8  L. 
B.  A.  178.  131  N.  Y.  lift;  BtnOereen  r.  Sne 
York  Cent.  R  Oe.  t»  N.  Y.  488;  CMriek  t. 
Suinburrts.  B  Cent.  Rep.  701,  lOS  N.  Y.  608. 

The  rule  of  damage  is  the  impairment  of  the 
rental  value  of  the  premises  to  the  time  of  tbe 


commencement  of  the  actloD,  and  the  Imptfr- 
ment  must  be  detomlned  with  reference  to  the 
condition  in  which  the  premii)cs  were  when  the 
road  was  built  and  with  reference  to  the  uses 
for  which  the  premise*  were  then  rented  or  to 
which  they  could  have  been  put  fai  the  condi- 
tion they  were  In. 

Greene  v.  Jfev  York  Cent,  d  n.R.R  Ce.W 
How.  Pr.  154. 

If  the  use  is  fllc^  the  law  cannot  recognize 
any  such  thing  as  damages  from  interference 
with  it. 

Kdner.  Johmton,Si  Boaw,  164;  Sherman  v. 
Fall  Riter  I.  W.  Oo.  B  Allen,  218;  Jaqiu*  v. 
Bridgeport  B.  R  Co.  41  Conn.  61. 

In  a  case  where  the  law  refuses  damsges  for 
an  interference  with  the  unlawful  use  of  prop- 
erty, equity  will  not  intervene  loprevent  such 
an  interference  by  injunction.  The  maxim  is, 
that  he  who  doetb  iniquity  shallnot  have  equity. 

Francis,  Haxlms  of  Equity,  p.  7;  8j/kee  v. 
Beatlon.  L.  R.  11  Cb.  Div.  170;  Regby  v.  Con 
not,  L.  a  14  Ch.  Div.  482;  SmitAv.  White,  L. 
R.  1  Eq.  6S8. 

Metera.  Henrjr  A.  Forster  and  Joha  A. 
Weeks*  Jr.,  for  respondent: 

Even  if  the  house  bad  been  dtsreputabte  that 
would  not  have  justified  the  defendant  in  tak- 
ing an  easement  in  it  and  damaging  U  greatly 
without  compensation. 

JS^VT.  Sierra  Omnt^Supre.  86  N.  Y.  297^ 
MeEeony.  See,  4RobL  468;  BUtdgett  t. 
eus^  86  Barb.  626.  ^ 

Aadrewn,  J.,  delivered  the  opinion  of 
the  court : 

The  judgment  awarded  to  the  plaintifT 


KOTB.— Tfw  rule  fn  MndsmiMffon  proeeetUMfs. 

The  true  rule,  the  only  rule,  which  will  do  equal 
Justice  to  all  parties  Is  to  determine  what  will  be 
the  (dfeot  of  the  proposnd  change  upon  the  mu-ket 
TiUueotttaeproperir.  The  proper  Inquiry  Is,  What 
Is  it  DOW  fairly  wortii  Id  the  market,  and  what  wlU 
It  be  worth  after  the  improvement  Is  made/— fol- 
lowing BronsuD,  J.  (Re  Ponnan  Btreet,  1?  Wend. 
Wat.  TberutofsitselfapprovediDmaDysubeequent 
osaes.  and  Id  the  Albany  Nortbem  R  Oo.  v.  Laostaiir, 
U  Barb.  71,  it  Is  said:  "Thegr**  flhe  eonadBSionersl 

IS  L.  R.  A. 


"were  to  consider  bow  the  t^cUv  of  the  land  . .  . 
wouldaffeottberealdueoftbeowneilslBBd,  WonkI 
It  leave  that  residue  In  an  Inconvenient  nnmarket- 
sble  shapef  If  so.  this  fact  mlfrbt  properly  be  tak- 
en Into  the  account  In  dcterminloff  the  amount  of 
compensation.  Thus,  if  tfaelandtobetakenshould 
Ue  between  tbe  owners  honse  and  the  highway,  the 
amount  ot  compensation  dioald  be  vastly  more 
than  for  the  same  quantity  of  land,  equally  valu- 
able In  Itself,  but  situate  In  some  remote  part  of  tbe 
owner's  premises."  Henderson  v.  Mew  Tiwk  Cent. 
a00.7S3f.-Y.«B. 
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duomges  ia  tbe  sum  of  150  for  loss  in  the 
diminutioa  of  rcuts  of  premises  in  Amity 
Street  in  tb9  City  of  New  Yorfa:^  owned  b; 
Ibe  plaintiff  between  April  26,  1883,  and 
tke  time  of  the  trial,  oo(»siooed  by  the  con- 
stractionof  tbeeleTatedxailway intbestreet, 
ud  also  awarded  an  injunction  against  the 
further  maintenance  of  the  structure,  unless 
tbe  defendant  should  Day  to  the  plaintift 
tbe  sum  of  $4,000,  which  was  found  to  be 
the  pennanent  depreciation  in  the  value  of 
tbe  plidntiff's  property  by  reason  of  the 
naiatenance  ana  operation  of  the  defend- 
iDts'  road,  upon  the  assumption  that  tbe 
street  should  continue  to  be  used  for  the  rail- 
WftT.  The  defendants  do  not  assail  these 
ftaaingB.  nor  Question  the  measuze  or  charac- 
ter of  the  relief  granted  by  tim  judgmont, 
except  upon  a  single  ground.  BTidence  was 
given  tending  to  wow  that  prior  to  tbe  con- 
struction of  the  elevated  railway,  and  from 
time  to  time  subsequent  thereto  during  the 
period  for  which  loss  of  rents  was  claimed 
aod  awarded,  the  house  on  the  premises  was 
let  by  tbe  plaintiff  to  tenants,  and  was  by 
tbem  used  as  a  house  of  prostitution ;  tbe 
plaintili,  during  the  whole  period  for  which 
QMnuea  were  claimed,  lived  abroad,  and  the 
pRoiuea  were  placed  in  the  charge  of  a 
real-estate  agents  who  let  them  f<w  tlu  plain- 
tiff. 

Tbe  evidence  on  the  part  of  tiie  plaintiff 
tended  to  show  that  the  construction  and 
tqwntioi  at  the  railway  In  Amity  Street  bad 
resulted  in  making  the  locality  less  desirable 
for  residence  purposes,  and  that,  in  conse- 
quence, tbe  owners  of  tenant-houses  on  tbe 
Rtreet  were  obi  iged,  in  order  that  they  should 
be  occapied,  tolet  them  to  an  Inferior  class 
of  tenants,  for  brief  periods,  and  at  a  re- 
duoed  ruit  The  plaintiff's  agent  rented  tbe 
boose  In  question  to  such  tenants  as  applied, 
and,  among  others  who  occupied  the  nouse 
for  ■  part  of  tlie  period  for  whidi  damages 
were  swarded,  were  persons  who  used  the 
bouse  for  disreputable  purposes.  It  is  not 
claimed  that  tbe  bouse  was  let  for  the  pur- 
pose of  being  used  as  a  house  of  prostitution ; 
and,  while  tben  is  some  evidence  tending  to 
■how  that  tbe  plaintiff's  agent  hod  notice 
t^t  in  some  cases  tbe  house  was  so  used, 
and  that  he  renewed  leases  after  such  notice, 
there  is  ao  entire  absence  of  any  evidence 
tbat  the  agent  in  any  way  affirmatively 
sided,  abetted,  or  countenanced  snob  use,  or 
tlHU  the  rest  was  fixed  with  any  reference 
tlmetu.  The  locklity  seems  to  have  steadily 
deteriorated  in  the  characfer  of  its  inhabit- 
anu  since  the  construction  of  the  railway. 

The  defendants'  counsel  requested  the  trial 
lodge  to  find  that  the  plaintiff's  house  was 
lUM  as  a  bonae  of  prostitution  to  the  knowl- 
edge of  tbe  plaintiff's  agent,  and  also  that, 
lOT  the  purposes  for  which  It  was  used,  the 
act*  of  the  defendants  bad  caused  no  diminn- 
in  the  rental  value.  The  court  refused 
Mwe  requests  as  Irrelevant,  and  an  exception 
v^taken.  Exceptions  to  the  refusal  to  And 
wwe  facta  present  the  only  questions  upon 
vnicti  the  defendants  rely  for  a  reversal  of 
wejudgment. 

principle  that  courts  will  not  l«id 
ud  to  mforce  any  claim  repugnant  to 
MLR.  A. 


Justice,  or  bottomed  upon  an  illegal  jtran^c- 
tion,  or  give  relief  contrary  :tQ  good  moralft 
or  public  policy,  is  familiar,  and  is  founded 
upon  tbe  most  obvious  policy.  The  rule  is 
most  frequently  invoked  in  cases  on  contract^ 
Where  a  party  seeks  to  enforce  a  contract 
obligation  tbe  consideration  of  which  is  il- 
legal, or  which  provides  for  tbe  performance 
of  an  Illegal  or  criminal  act,  the  case  Is 
plain. 

There  Is  a  class  of  cas^  however,  where 
the  contract  sued  upon  appears  to  have  some 
relation  to  an  illegal  transaction,  or  in  a 
sense  to  spring  out  of  it,  where  the  courts 
have  hod  difficulty  in  determining  whether 
the  contract  fell  within  the  principle.  The 
sale  of  smuggled  goods,  or  the  sale  of  goods 
which  the  vendor  knew  were  parcfabsed  to  be 
smuggled,  doing  nothing  to  aid  or  in  further- 
ance of  tbe  illegal  purpose  beyond  the  bare 
act  of  sale,  are  exceptions. 

The  general  doctrine  in  Uiese  and  like 
cases  was  very  exhaustively  considered  in 
the  opini(»is  on  the  argument  imd  reargument 
in  Trwv  V.  Talmoffe,  U  K.  Y.  163,  SIO.  In 
the  present  case  the  plaintiff  is  not  seeking 
to  enforce  an  Illegal  contract,  am.  indeedj 
any  contract  at  all.  His  claim  is  bsiied  upon 
a  trespass,  whereby  be  has  been  prevented 
from  receiving  rents  from  bis  house  which 
he  would  have  received  except  for  the  un- 
authorized use  of  the  street  by  the  defend- 
ants, and  to  restrain  the  further  continuance 
of  the  trespass,  except  on  condition  of  com- 
pensation oeic^  made  for  the  injury  to  the 
inheritance.  The  fact  that  the  bouse  had 
been  used  as  a  bouse  of  prostitution  did  not 
enter  as  an  element  Into  the  award  of  dam- 
ages, nor  could  that  fact  be  properly  consid- 
erai.  If  the  plaintiff  bad  sought  to  enhance 
tiie  damagna  on  the  ground  that  tbe  rental 
value  of  the  faonae  as  a  house  <^  prostitution 
liad  been  depreciated  by  tbe  construction  of 
the  railway,  and  tiie  award  had  been  based 
upon  that  consideration,  tbe  defendants  would 
have  h)^  Just  ground  of  complaint.  If  the 
fact  had  been  &und  that  the  acts  of  the  de- 
fendants did  not  diminish  ttie  rental  value 
of  the  bouse  as  a  house  of  prostitution,  it 
would  not  show  or  tend  to  show  that  tlie 
plaintiff  bad  not  been  injured  in  the  amount 
awarded  by  the  court.  The  testimony  showed 
ttiat  the  railway  had  diminished,  by  tbe 
amount  awarded,  the  rents  which  would  have 
been  realized  for  tbe  ordinary  use  of  the 
property.  We  are  of  opinion  that  the  re- 
quest* to  find  were  properly  refused.  Tliey 
were  based  upon  a  misapprehension  of  the 
doctrine  that  courts  will  not  enforce  im- 
moral or  illegal  claims.  The  particular 
use  of  the  bouse  had  nothing  to  do  with  the 
injury  suffered  by  the  plaintiff,  but  the  in- 
jury was  wholly  independent  of  such  use. 
The  oecupatitm  of  tbe  bouse  as  a  bouse  of 

firostitntion  was  no  lustlAcation  of  tbe  in- 
ury  of  which  the  plaJntiff  complains.  The 

filaiotiff  Is  not  seeking  to  enforce  any  claim 
ounded  upon  such  occupation.  Tbe  Judg- 
ment neither  sanctions  nor  encourages  such 
use.  It  awards  damages  which  the  plaintiff 
has  sustained,  however  the  house  may  liave 
been  occupied.  The  case  of  Slg  v.  Niagara 
Covntjf  Suprt.,  86  N.  Y.  2»7,  is  quite  analo- 
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eous.  It  was  there  held  that  it  was  no  de- 
tense  to  the  liability  of  a  county  for  the  de- 
structioD  of  the  plaintiff's  house  by  a  mob 
that  the  house  was  kept  by  her  as  a  bawdy- 
house,  and  a  resort  for  thieves  and  criminals. 

The  flodinn  requested  were  irrelevant,  and 
the  judgmefoi  intniM  Mm^^  be  ^gbrmeA. 

All  concur. 


Be  Application  for  Ancillary  Administration 
upon  ESTATE  OF  James  D.  PKOUT,  De- 
ceased. 

(....N.Y.....) 

A  bond  for  double  tbav&la*  of  the  per- 
mimmX  eatete  1°  tbe  State,  as  Id  the  case  of 
principal  administration,  may  be  required  under 
Ctode  Cir.  Proc.,  I  9090,  on  gnmttog  RnoUlarr  ad- 
ministration, where  tbe  security  already  given  In 
tbe  plaoe  of  principal  admlDlstratlon  Is  InsufB- 
otent,  although  that  section  provides  that  the 
bond  may  In  the  discretion  of  the  surrogate  be  in 
nob  a  sum  "not  exceeding  twloe  Vbo  amouDt 
wbleh  appean  to  be  dne  ftom  tbe  deoedent  to  rM> 
identoottbeStati^aswlU  seowe  rerident  ored- 
HoTb  TheseoUonlslntendedtoaUow,batnotto 
require, «  smaller  bond  than  In  (wdlnaiT  oases. 

<June  Z,  1S91J 

APPEAL  by  Hannah  M.  Prout  from  an  or- 
der of  the  General  Term  of  the  Supreme 
Court,  Second  Department,  afflrminji  an  order 
of  the  Surrogate  for  Kings  County,  requiring 
her  to  give  a  bond  in  twice  the  amount  of  the 
full  Tune  of  the  personal  ettate  of  James  D. 


Horn— Code  jrmvMom  at  to  letters  tetlamentarif. 

The  Now  York  Code  of  Civil  Procedure,  I  aOM.  re- 
lating to  the  grantor BQOllIary  letters testamentsrr 
or  of  admlutstratlon,  fluthovlies  a  surrogate,  upm 

the  iaeuanoe  of  such  letters,  to  fix  the  penalty  of 
the  official  bond  In  his  discretion,  except  that  be 
cannot  require  any  larger  penalty  than  twloe  the 
amovnt  wblefa  appears  to  ha  due  to  rcaidKit  credi- 
tors. Brans  V.  Soboonmaker,  2  Dem.  2tti 

Tbe  Code  requires  that  an  administrator  with  the 
vtll  annexed  ehail  give  security  (t  2046).  It  also 
gives  to  any  person  interested  In  the  estate  the  right 
to  Insist  that  tbe  bond  given  shall  be  in  the  full 
amount  required  by  law.  and  witb  sufllelent  seenrl- 
cies,  and  not  only  In  an  amount  large  enough  to  se- 
cure the  separate  interest  of  such  person  (I  SSfrT}* 
Jtc  Weeks'  Estate.  1 N.  Y.  Civ.  Proc.  166. 

Although  Code Civ.Proa,H»lfi,M7,llterB]lr re- 
quire an  administrator  with  tbe  will  annexed  to 
give  A  bond  In  a  penalty  "not  tees  than  twice  tbe 
value  of  the  personal  property  of  wbicb  tbe  dece- 
dent died  possessed,"  etc.,  yet.  where  he  is  also  an 
administrator  ds  faonfa  non,  those  provisions  are  to 
be  construed  as  fixing  the  minimum  penalty  of  his 
bond  at  the  value  of  tbe  property  left  unadmlnls- 
tercd.  Sutton  t.  Weeks.  S  Bedf.  3S8. 

BectioD  2867  oonfersupun  the  surrogate  noau- 
tbori^  to  aooept  less  security  than  double  tbe  value 
of  tbe  petsonal  property  of  tbe  deoeased,  exclusive 
of  such  claim,  or  to  Issue  letters  Umittaig  Id  any 
way  the  admiDlsmtar's  authority  owe  that  |ttop- 
crty.   Re  Malloy,  IDem.  IZL  | 

Origin  <4  the  Mto  re^ufrtno  ddnrinfatratfon  bonds. 

The  English  Statute  (2t  Henry  VHT.  chap.  5,  S  S: 
2S  &a3  Car.  TI.  chap.  10, 1  1),  requiring  bond  to  be 
given  to  the  ordinary  upon  cOmmlttlogadniinlstTB- 
tionof  the  goods  of  any  person  dying  intestate,  is 

18  L.  R.  A. 


Prout,  deceased,  siluated  in  New  Yoi^  Bute, 
as  a  condition  of  bis  grsDiing  ber  ancUlaiy  let- 
ters of  administration  upou  such  estate.  Af- 
firmed. 

Tbe  facts  sofflciendy  appear  in  the  opinitm. 

Mr.  WiUi&m  4.  Groo.  for  appellant: 

Ou  granting  ancillary  letters  of  administra- 
tion tbe  surrogate  cannot  require  a  bond  ex* 
ceeding  twice  tbe  amount  which  appears  to  bo 
due  creditors  in  this  State. 

Re  Mvtgrave,  5  Dcm.  427;  Moyer  v.  Weil,  t 
Dem.  71;  Et)ant  v.  Sehoonmaker,  2  Dcm.  249; 
MeEvo^a  BktaU,  8  Law  Bull.  81;  Lyneaf,  Oo- 
Uy,  1  Rfdf.  405,  14  Abb.  Pr.  461. 

Mt.  O.  H.  Crshwford  for  respondent. 

Andrews,  J.,  delivered  the  opinion  of 
the  court ; 

The  question  turns  upon  the  power  of  the 
surrogate  to  require  an  administrator's  bond 
in  double  of  the  value  of  tlie  personal  estate, 
in  this  State,  of  James  D.  Front,  who,  at 
the  time  of  his  death,  was  a  resident  of  New 
Jersey,  as  a  condition  to  the  grant  of  ancil- 
lary administration.  The  personal  estate  of 
tile  decedent,  at  the  time  of  his  death,  con* 
siited  of  personal  effects  of  the  value  of 
about  $3.S00,  in  New  Jersey,  and  of  etocka 
and  securities  of  the  value  of  about  140,000, 
deposited  with  a  safe  deposit  company  in  the 
City  of  Brooklyn.  On  the  first  day  of  Au- 
gust, 1889,  letters  of  adminiatmtion  were 
issued  by  the  Probate  Court  of  New  Stfmej 
to  the  widow  of  the  decedent  (ipon  her  peti- 
tion setting  forth  that  the  personal  estate  of 
the  decedent  in  that  State  did  not  exceed  the 


Incorporated  Into  the  ptatuK^  of  every  State  In  the 
Union.   1  Woemer,  Administration,  S  249. 

The  biw  in  tbe  several  States  is  uniform  on  this 
point,  requiring  tbe  admtnisbvtOr,  whether  with 
tbe  will  annexed,  ds  buntt  nnn,  temporary  or  pep- 
manent,  to  give  bond,  with  two  or  more  aufflcient 
securities.  In  asumatleastdoubie  the  value  of  snob 
personal  property  as  may  come  into  bis  poseessloa 
belonging  to  Uie  estate  of  the  decedent;  with  the 
exception  of  Louisiana,  where  the  minimum  is  fixed 
at  "one  fourth  beyond  the  eatlmatert  value  of  the 
movables  and  immovables,  aud  of  tbe  credits  com- 
prised In  tbe  Inventory  exclusive  oi'  bad  dfibls" 
(Civ.  Code,  art  lOU),  and  UlsBtsslppI,  where  It  must 
equal  tbe  value  of  the  personal  estate  at  least 
Miss.  Code  1880. 1 1906. 

In  Pennsylvania,  an  admlntNtration  where  no 
bond  Is  given  Is  \xy  statute  declared  void  (Act  ManA 
Ut  leai,  t  ST),  uid  tbece.  as  w^  as  In  Soutb  CarolbUb 
tbe  register  or  ordinary  ne^eotlog  to  take  tbe  ad- 
min lalmilou  bond  la  liable  for  all  damages;  and  al- 
tbousb  tbe  damages  do  net  appear  to  result  from 
tbe  ucgleot,  yet.tbe  law  will  presume  so.  Boggs  v. 
Hamilton,  8  MiU.  (S.  0381.  See  1  Woerner.  Ad- 
ministration. fiSUL 

SUHvlory  rtQxdalion  of  iht  mdiject- 
In  most  of  the  American  States  statotory  proviso 
Ion  exists  by  virtue  of  wfalcb  a  testator  may  relieve 
bis  administrator  or  executor  from  the  neceasfty  of 
giving  a  bond  by  incorporating  words  to  that  oflect 
in  some  recital  of  tbe  will,  and  his  wisbes  in  tliisre- 
gard  will  bo  respected,  unless  it  satisfactorily  ap- 
pears  that  there  is  danger  of  a  fmiidutent  mL'uip- 
propriatlon  or  waste  of  tbe  decedent's  property.  In 
which  case  tbe  court  will  Interfere  and  direct  tbe 
execution  of  an  appropriate  bond.  This  rule  is  en- 
forced in  tbe  following  States:  AhU»ma(rodel£8a, 
H  SO»,«£S);  OsUfOmla  (Code  Civ.  Pioe.MU8a,iaBtft 
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of  ^500.    The  admlQiitratdx,  oo  the 
granting  of  the  letten,  ezcouted  Liar  bond 
widi  sureties  In  the  penal  tvm  ot  $5,000  to. 
the  •urzoeate  of  Monnututh  County,  New 
Jersey,  wliore  the  decedent  Tesided,  oondi- 
tuned  to  account  f<Mr  the  personal  estate  of 
the  toteatate  "in  the  State  <^  Kew  Jersey," 
which  has  or  shall  come  to  her  bands.  Tbe 
petitioner  did  not  disclose  in  ber  petition  the 
tact  that  there  was  any  other  penonal  estate 
<tf  tbe  decedent  beyond  wliat  was  inbis  actual 
posseaslon  in  that  State  at  bis' decease.  On 
ibe  first  day  of  April,  1890,  tbe  widow,  who 
with  ber  infant  child  had  become  a  resident 
of  Brooklyn,  applied  to  tbe  surrogate  of 
Eioss  CcomtT  by  petititHi,  for  ancillary 
letten  of  admmistratioo,  the  petition  setting 
fertb.  anUHig  other  things,  the  granting  of 
tbe  letten  in  New  Jmey,  aad  that  ttie  de- 
cedent left  petBonal  estate  tn  Kings  County 
of  tbe  Talite  of  about  $40,000,  and  that  tme 
Xoses  P.  FtOQtt  of  Brooklyn,  is  or  claims  to 
be  a  creditor  of  tbe  decedent,  and  that  there 
was  no  other  person  claiming  to  be  creditor 
kaown  to  tbe   petitioner.     The  snmwate 
tbenopcm  issued  a  citation  to  eradltoa  of  the 
decedent,  and  on  tbe  bearing  Moaet  P.  Front 
l»eaented  affidavits  to  the  enect  that  tbe  de- 
cedent was  indebted  to  liim  in  tbe  sum  of 
$7,871.78,  with  Interest :  that  the  decedent, 
at  his  death,  was  tbe  owner  at  securities  to 
tbe  amount  above  mentioned,  deposited  in  a 
safe  <tepoeit  company  in  Brooklyn ;  that  the 
only  security  gfren  by  tbe  adminiafcratdx 
WM  the  bond  of  $5,000,  and  that  she  had  no 
peenniaiy  responsibility  apart  fnnn  tan  In- 


terest as  widow  in  tbe  estate  ot  the  «leecdeut. 
Tbe  surrogata  made  an  order  that.  ancUlary 
letters  be  granted  to  tbe  wUoiw,  hnicanditioa. 
tiiat  she  would  siTe  a.bdnd,  witk  eoBetles, 
to  be  approved  by  the  surrogatcj  in.aipeD' 
alty  of  double  the  value  of  t£at:  ipart-er  tbe 
personal  estate  of  which'  the  deceased  died' 

gossessed,  which  at  his  death  was  wf  tbin  the 
ounty  of  Kings: 

The  sdministrBtrlx  appeals  from  the  oider 
on  tbe  ground  that  the  smT(^te  "had  no 
power  to  require  a  bond  upcHi  the  appllMtlon 
for  ancillary  letters,  in  a  penalty  esceeding 
twice  tbe  amount  of  the  debts  owing  by  the 
intestate  to  creditors  within  the  SUbe.  This 
questt(m  depwids  upon  the  true  construction 
of  seetioD  9699  of  the  Code  of  Oivil  Proced- 
ure.  That  section  Is  as  follows: 

"Upon  the  return  of  tiiecltatiwjtttesturra- 
gate  must  aeoertain,  as  ne^ly  as  beivsn  do 
so,  the  amount  of  debts  due,  or'cMmed  to 
be  doe,  from  tbe  decedent  to  residents  of  the 
State.  Before  ancillary  letters  are  Issued 
the  person  to  whom  ttieT  are  awarcted  mfi^t 

aualify.  as  prescribed  la  articte  fooith  of 
lis  title  lor  the  qnallfleailon  of  an  admlttts^ 
tnUw  upon  tbe  estate  of  on  fntestate ;'  exoepc 
that' the  penalty  efUie  bond'  may^  in  the 
discretion  of  the  surrogate,  be  in  such  a 
sum,  not  exceeding  twice  the  amount  which 
appears  to  be  due  from  the  decedent  to  resi- 
dents of  tbe  State,  as  will,  in  the  surrogate's 
c»)lfiion,>  effectually  secure  the  payment  of 
those  debts ;  or  the  sums  which  Uie  resident 
Gtedittwa  will  be  entitled  to  receive  tmm  the 
persons  to  vhon  tbe  letten  are  issued,  upon 


Colomdo  (Gen.  Laws  MSB,  •  SSIS);  Oooneotlcut  (0«n. 
aiKtUBS.  I  MS:  double  the  amount  of  debts);  lUi- 
mla  (Rev.  Stat.  18BS.  p.  HO,  •  7);  KaasM  (Daoiler's 
tot.  UBS,  clup.  87,  M  8,  i);  Kentucky  (Oen.  SUt. 
UR.  p.  G87, 1  *t:  Maine  (Rev.  Stat.  1888,  ohap.  M,  1 9); 
MMMlppl  (Rev.  Code  ISBO.  I  1962);  Missouri  (Since 
Norember  1, 1S79)  (Rev.  BtaL  lam,  I  12);  Nevwla 
tComp.  Laws  isn,  W  6B8, 6»);  OUo  (Bev.  9tat  1880. 
KStaa.  SS9T>:  Oregon  (0>de  I8ST.  I  1068);  Rbode  U- 
land  (Pub.  Stat.  188S,  otaap.  ISi.  I  14):  TenDeesee 
*OD«e  U8I,  H  3088.  dOm;  Texas  (Bev.  Btat.  1888.  art- 
Un,  WUt,  Vermont  (Pelton  v.  Sowke.  67  Vt  38S); 
Virginia  (Code  U87, 1 S64S);  WestTlrgfala  (KeUey<s 
Bn.  nat.  18TS.  chap.  IM,  I  Tl.  and  Wlsoonsln.  Rer. 

fliu.  ins,  H  am.  amsk 

In  Kokand,  and  In  several  of  the  American  States, 
tbe  bond  is  dispensed  witb.  niustraUons  of  tlito 
rate  are  found  In  tbe  statotes  of  tbe  following 
States:  Florida  (Dig.  18S1,  p.  n,  >  II,  p.  80,  I  12): 
Qeorgia  (Code  IMB,  1 2M7);  Louisiana  tGv.  Code,  art- 
W7);  New  York  (Code  Ov.  Proc.  1 8638;  Demarest's 
■■ate,  1  S.  r.  ClT.  Proc.  Kep.  SB);  North  Carolina 
4Bev.  Code  1883,  I  1615);  Peansylvanla  (Brlgbtly's 
PuO.  Dig.  1888.  p.  no.  I  SI.  p.  611,  I  28),  aod  South 
ChraHna.  Rct.  SiaL  1873,  p.  418  «t  «e9- 

la  ererr  oaae,  when  a  complaint  Is  made  to  a 
atnogate  that  tbe  otnninwtanoes  of  a  person  ap- 
Mited  executor  are  so  "precarious"  as  not  to  af- 
ted  BdaciaatcnMnltT'  for  bla  due  administration 
tftfae  estates  Ber.  Stat.  72,  •  l«,tt  must  depend 
■poo  tta  owm  peeoUar  features  and  olroumetanoes, 
»Mea  tbe  soiTocnSe  Is  tlie  appropriate  Judge. 

r.  abicldB.10  Barb.  67. 
Vor  kaa  an  admlnktrator  appointed  In  another 
^'■teaornitlKwttxbere:  butltseenw  that  a  rel- 
ator parment  to  an  administrator  so  i^pointed 
protect  tbe  par^.  WtnUuns  v.  Storrs,  6 
I(*M-Cb.aBS,2L.ed.Ul 
UUB.A. 


Tbe  power  conferred  hj  law  upon  execntots  And 
admlaMratora  eanoot  aooomtxi*)'  tlieir  persona 
beyond  the  bounds  of  tbe  aoverobrnty  wtaioh  lias 
conferred  It.  Jtlller  v.  Bwer,  27  He.  BOB,  46  Am. 
Deo-flee. 

Baoh  of  the  sureties  In  tbe  official  bond  of  an  ad- 
ministrator, etc.,  must  be  worth  at  least  the  penalty 
of  tbe  bond  over  an  debts,  HaUUttefl  aod  property 
exempt  from  execution.  Where  such  a  surety  has 
become  InsutSotent,  stnoe  qusllfloatlon,  the  surro- 
gate's court  may  require  a  new  or  additional  surety. 
Sutton  V.  Weeks.  6  Bedf .  8S8. 

KaobadmiclBtrator  accounts  for  tbe  property  Iti 
bis  hands,  t>efore  tbe  tribunals  of  the  State  or  sov- 
ereignty from  which  bis  authority  emanatra. 
Vaugban  v.  Nortbup,  40r.  B.  U  Pet.  1. 10 L.  ed.«BB; 
2  Kent,  Oom.  481:  Story,  CkmZ.  L.  I  61%  Banta  v. 
Uoore,16H.J.Eq.B7. 

There  can  he  no  i»oprIety  In  requiring  seonrity  to 
be  given  in  the  State  of  Uie  taitestate'a  domicJl  for 
funds,  to  which  the  admlnlstnUor,  by  virtue  of  the 
gmot  of  administration  in  one  State,  has  no  tide, 
for  the  due  administration  of  which  he  has  already 
given  security  in  a  foreign  JurtsdfctlOD.  and  over 
which  tbe  tribunals  of  another  sovereignty  ezerclso 
legitimate  ooatroL  Lewis  v.Orognard.l7  N  J.Bq.lSS. 

Whether  the  executor's  pecuniary  responstblHty. 
his  habits  and  business,  and  other  facts  bearing  up- 
on the  permanenoe  and  certainty  of  his  otrcum- 
stanoes,  all  considered,  render  the  funds  safe  in  his 
hands,  tbe  main  point  to  beaseertslned.  Oottw- 
ell  V.  Brook,  1  Bradf.  168. 

The  question  for  tbe  surrogate  Is:  Is  It  safe  to 
put  this  estate  In  the  hands  of  the  person  named  as 
executor?  Can  he  be  trusted  to  administer  it  faith- 
fully and  honestly,  as  directed  by  the  will?  Martin 
V.  Xhike,6Kedf.600^  See  note  to  Wllllams  r.  Storrs, 
8  Jobns.  Ch.  ass,  2    ed.  148. 


Digitized  by 


Google 


New  Yobk  Codbt  or  AmAU. 


an  accoantlng  and  distribution,  either  within 
the  StMe  fxt  wlthlD  the  juriediction  where 
the  prineliMl  letten  wen  tesoed. " 

If  the  tarrogate  hod  power  to  impose,  as  a 
condltI<m  to  the  granting  of  letten  ancil- 
lary, that  the  administratrix  should  give  a 
bond  to  secure  the  whole  fund  which  might 
come  to  her  hands  by  virtue  of  such  letten, 
the  imposition  of  the  condition  was  a  discreet 
exercise  of  such  power.  The  gen«ml  rule 
in  this  and  other  States  raqnlres  that  the  ad- 
ministr^or  should  give  security  in  double 
the  value  of  the  personal  estate  of  an  intes- 
tate before  assuming  the  administration. 
The  actual  location  of  the  personal  estate,  or 
of  the  securities  by  whtdi  It  Is  rapresented, 
is  not,  under  our  statute,  material  in  deter- 
mining the  amount  of  the  bond  in  a  case  of 
purely  domestic  administration,  for  the  rule 
that  penonal  propeity  Is  deemed  to  follow 
the  person  of  tneowner  fixes  the  legal  posses- 
sion in  the  intestate  at  his  plaoeot  residence— 
wherever,  in  fact,  the  property  may  be.' 
Where  the  administrator  has  pn^terly  quali- 
fied and  assumed  the  admluistratlon  in  the 
State  of  the  dnnicil,  he  la  invested .  with 
power  to  reoeive  the  debts  owing  to  tiie  In- 
teetate,  and  take  possusslon  of  the  securities, 
and  give  proper  acquittances  wheraver  Uie 
debtOTs  or  securities  may  be,  whether  within 
or  wiUiont  the  State. 

But  where  a  debtor  or  the  securities  are  In 
a  foreign  JurlsdlctloD.  andan  not  voluntari^ 
paid  or  surrendered  to  the'  administrator  of 
the  plaoe  of  the  domlcll  of  the  intestate,  the 
courts  of  the  foreign  jurisdictliHi  will  not 
enforce  the  recovery  of  the  debts  or  securi- 
ties, upon  his  application,  until  be  has  pro- 
cured ancillary  letters  or  a  new  admlnistntor 
baa  been-  authorized  under  the  laws  at  the 
place  where  assets  may  be.  It  la  unnecessary 
to  enter  into  the  reasons  of  this  rule.  They 
are  fsmlKar  and  the  rule  has  been  frequently 
recognfttd.  Bee  Partmt  v.'  Lyman,  20  N. 
Y.  lOS;  7>e«wni  V.  ChureMU,  M  N.  Y.  192: 
Be  Btifflia.  m  N.  Y.  55. 

The  unquestioned  rule  of  the  common  law 
that  the  succession  to  and  the  distribution  of 
the  estate  of  an  intestate  is  governed  by  the 
law  of  the  domici],  makes  security  there 
token  on  the  granting  of  letters  of  adminis- 
tration covering  the  whole  personal  estate  of 
the  Intestate  an  adeoiuite  protection  to  all 
parties  interested,  and  where  ancillary-  letters 
are  applied  for  in  another  -State  or  jurisdic- 
tion there  would  not  seem  to  be  any  necessity 
that  additional  security  should  m  required 
were  it  not  for  another  principle  almost  uni- 
versally'recognized,  that  the  claims  of  credit- 
ors living  in  a  jurisdiction  where  ancillary 
letters  are  sought,  are  entitled  to  have  their 
just  rights  in  the  assets  of  the  intestate  se- 
cured by  a  proper  bond  as  a  coodttion  of 
granting  the  applicatioa.  To  this  end  seour- 
ity  is  usually  required  to  be  given  by  the 
applicant  for  ancillair  administration-  en- 
forcible  In  the  tribunals  of  the  place  for  the 
protection  Of  creditors  tlierein  residing.  The 
course  of  legislation  in  this  State  upon  the 
Kubject  of  ancillary  adminigtration  ancf  the  se- 
rurity  required  may  be  briefly  stated.  The 
Revised  Statutes  enacted  that  "every  person 
nppolnted  administrator*'  should  give  a  bond 
13L.R.  A. 


in  a  penaltv  not  less  than  twice  the  value  of 
the  penooai  estate  of  which  the  deoeaMd  died 
possessed.  ProvlsloD  was  made  tor  grantliiff 
letten  on  the  application  of  fonign  enco- 
ton  or  administraton  where  penow  not  In- 
habitanUof  this  State  shall  die  leaving  asnt* 
here  (§81).  There  was  no  provision  exempt- 
ing persons  applying  for  ancillary  letters, 
from  the  operation  of  the  general  rule  de- 
clared in  section  48.  and  It  would  seem  that 
they,  as  well  as  domestic  admlnlstratora, 
were  required  to  ffive  a  bond  in  a  penalty' 
twice  the  value  oi  the  property  upon  which 
administration  was  son^t  Swition  3690,  of 
the  Code  of  Civil  Procedure  tindertook  to 
define  the  practice  on  tiie  appIicatioD  for  an- 
cillary administration,  which  was  left  much 
at  large  under  the  Revised  Statutes.  In 
ocmstrulng  the  section  the  various  eonditl<»is 
to  be  provkled  for  may  justly  be  conriideied. 
There  might  be  domestic  crediton  entitled 
to  protection.  The  assets  in  this  Statb  raiglit 
be  less  or  mors  than  sufficient^to  provide  far 
the  rights  of  citiaena  hen.  Or,  -again,  there 
might  be  no  creditora.  Ancillary  lettara 
may  beoome  neeeesaiy  to  enaUe  the  adminis' 
trator  or  exaeutor  to  noomr  aassts.by  hostll* 
proceediaM  out  of  the  jurisdiction  wheratito 
principal  letten  wisre  iMued.  It  is onn leaded 
on  the  part  of  the  appellant  ibat  on  an  ap- 
pliostlon  for  ancillai^  letters -under  section 
3690  no  security  can  be  required  in  any  caae 
exceeding  twice  the '  smonnt  ot  claims  of 
domestic  creditora,  and  thai -the- discretion  of 
the  surrogate  ia  only  to  be  exemiaed  within 
this  limit.  It  is  evident  that  this  coostroe- 
tion  would,  in  the  present  case,  defeat  the 
general  policy  which  require^  an  administra- 
tor to  give  adequate  aecurity  lot  tiie  whole 
estate  which  may  ooae  to  his  handa..  The 
security  given  In  New  Jemey  was  limited  to 
the  sum  of  $5,000,  douhle  the  value  of  the 
personal  estate  of  the  Intestate  la  his  actnal 
possession  there,  taking  no  account  of  tile 
much  larger  amount  in  this  State,  and  this 
course  seems  to  liave  the  sanction  of  the  New 
Jersey  courts.  Zmit  v.  Qrvgmi-d,  17  N.  J. 
Eo.  426. 

The  contention  of  the  appellant,  if  sus- 
tained, would  enable  the  aaministratrix  to 
take  into  her  possession  $40,000,  in  securi- 
ties belonging  to  the  estate,  without  any  se- 
curity except  a  bond  not  exceeding  doable 
the  amount  of  the  debt  of  $7,805,  alleged  to 
he  due  to  Moses  P.  Prout,  It  may  be  then 
that  the  primary  purpose  of  section  9899' 
was  the  protection '  of  domestic  creditors. 
The  citation  is  required  to  be  issued  to  credit- 
ore  only  (§  2698).  The  Legislature  may 
have  assumed  tbat  proper  and  adequate  gen- 
eral security  woula  be  exacted  by  the  law  of 
the  place  of  the  principal  adminl$tr»tion. 
But,  although  the  language  of.  seotion  269ft 
is  vague,  we  think  it  Is  capable  of  a  con* 
struction  which  will  subserve  the  general 
policy  of  the  law.  The  Legislature  In  thla 
section  firet  declares  a  general  rule,  tbat  be* 
fore  ancillary  lettera  are  issued,  the  person 
to  whom  tbcy  are  awarded  must  qualify  as 
provided  In  the  fourth  article  of  the  title  for 
the  qualification  of  an  adminlstmtor  upon, 
the  estate  of  an  intestate.  Referring  to  the 
fourth  title.  It  is  found  that  seafoo  3667 
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piMcribes  aa  one  of  the  acii  to  be  done  by 
fttt  adminletretor,  to  qualifj  blm  feu-  me 
dAce,  that  be  shall  exeoute  a  bond  in  a  pen- 
alty not  leas  than  twice  the  Talue  ot  the  per- 
aoul  pfopfo^  oi  wbSxA  the  intestate  died 
pmeaaed.  subject  te  certain  exosptiona,  one 
of  which  is  tiiat  with  the  oooaeDt  of  all  the 
next  of  kin  of  the  inteelate,  the  bond  mar, 
npoo  notiloe  being  giTen  to  cxeditors,  be 
limited  to  twice  the  amoiut  of  tlieir  debtsu 
The  ezoepiioD  in  section  2689  was,  we  think, 
intended  to  girethe  sorrMate  a  dlsoieticm  to 
modify  the  genefal  rule  declated'in  the  pre- 
ceding claoae,  and  to  aooept  a  bbnd  leas  In 
smoaot  than  that  piesonbed  In  ordinary 
cases  of  administostfon,  if  by  reason  of  ade- 
(luate  security  having  already  been  given, 
uditiooal  security  for  tlie  protection  of  the 
gHwml  intensata  was  not»  in  his  Jodgment) 


required,  ot  where  the  next  of  kin  had  coh- 
eented  to  waive  eecurity,  and  in  a  case  of 
domestic  creditors,  where  their  protection 
was  the  only  interest  luT^ilTed,  to  piescribe 
a  limit,  be^md  whl<flk  aaeiiri^  iboald  not 
be  exacted. 

It  is  aoawwhat  difficult  to  so  construe  the 
language.  But  the  solicitude  with  which 
courts  guard  the  rights  ai  infants  and  persiAis 
standing  in  the  relation  of  benefldarlea  of 
trusts,  and  the  nnlfkam  policy  in  respect  of 
security  required  of  administrators,  justify 
the  court  in  going  to  the  verge  of  oonstrnc 
tlon  in  order  to  protect  paitiia  sa^^toaied, 
and  to  eany  out  tiiO'  geneiU  pcriUj'  of  the 
law. 

We  think  Us  mSsr  tkmU  it  t^fimA 
All  ooncor. 


ymBeom.  scpbkme  cx)ubt  ot  APraAia 


NOBFOLK  A  WESTERN  K  00.,  F^ff. 
in  Brr,, 

e.      ■  . 
GOMHONWEALTH  OF  TIBOINIA. 
(....Va..-..) 

A  slat*  st»««t«  ppohlUtinf  frei^lit 
trmkam-mamAn^  M  Sudiiy  between  snnrise 
sod  ■iwaies  except  with  UveaSAck  cv  psrfshabta 
fidgk^  or  to-oomplete  a  trip  Tbtoli  san  be 
faWied  befOTC  9  A.  M..  Is  lonUd  as  a  remdatton 
«f  cemnwrce  so  Or  u  tt  an>Ues  to  Interstate 
tnfilit  ttalns. 

(£.a«v,  J.,  dtnento.) 
(Juae2S,189L>' 

ERROR  to  the  arouit  Oonrt  for  Pulaski 
County  lo  revieW  a  .judgnraot  sfBrmisg  a 
jodgmsot  of  the  County  Court  imposing  upon 


defendant  a  fine  for  an  alleged  vMatiotf  lof  tlii^ 
Sond!^  Laws.   Rmmt&d,         ■  — 

■  ■    .   '  ■  >' 

Statement  bvLmr&Sr  J*.;  ' 

finmr  to  Judgment  of  tlw  Cinmlt  Ooflit  of 
Pulmuii  Couotv.  reodered  March -39,;  1801, 
affirming  a  judgment  tff  the  Catwty  Com 
of  that  county  against  the  Norfolk  h  WeM- 
em  Railroad  CoupanT'  in  a  'proeecutloh  for 
a  misdemeanor.-  The  "Indictment  Was  for 
ninning  ai  train  of  oars  on  Siftiday.  coatt^ry 
to  the  Act  of  March  19.  1864,  now  carirlect 
into  section  8801  of  the  Code.  That  Act 
Mridtf  the  vauMtfl^ttf'tMliH'  betAveen  aim- 
rise  and  sunset  on  a  Sunday,  except  sueh  tm 
are  used  exclusively  for  ^vellef  of  "frrecked 
or  disabled  trains,  or  for  the  tran^ortatfon 
of  the  United  States  mails,, passengers,  live- 


Kon.— stotw  law  Mmnot  nvuMe  IRtontats  eom- 


Tisiuiportatlon  Is  flMeeUal  to  eoniineroe,  or 
ratter  It  is  commerce  itaeU;  aad  every  obstncLe  to 
tt,  or  burden  laid  upon  it  by  legisliitlve  antborltrt 
to  i^uIhUod.  State  Freight  Tax  Ooaes,  82  D.  6. 15 
WtlL  ^  21  L.  ed.  146:  Ward  v.  Maryland,  79  U  S. 
a  WalL  418,  a)  L.  ed.  449:  Welton  v.  Hlssouri,  91  tT. 
S.  BB,  ai  L.  ed.  847;  Henderson  t.  Nev  Tork,  92  tT. 
S.as,a  Ued.H8;  ChyLung  v.'Freeouui.SC  it.  8. 
ns,  SB  L.  ed.  SSB. 

Itwn'nld  la  Rflnderson  v.  Hew  T<»k,  aupra,  to 
'In  (dear  tiesa  Aa  mtne  fltf  our  oempieod  Xoim  ot 
IsvnasB^tbat  wheneser  tbeaiasuteof  astase 
lowles  tiM  doBMln  ot  Isfflitotlea  whUi  belonca 
exdoviv^  to  tbe  Consran  of  the  United  Btatee.  Ui 
b  ToU,  DO  matter  under  wbat  olaaa  of  jiowera  it 
BMj  tell,  or  bov  closely  allied  it  may  be  to  powers 
eoDoeded  to  belong  to  the  States."  SubBtantfally 
the  nnw  tUng  was  said  by  Harahall.  Ch,  J.,  In  61b- 
baiHv.Oin]CTi,Str.8.9  Wheet.  l.ei^e<1.2S. 

Ai  tlhntrating  how  far  the  Supreme  Court  of  the 
UnliMl  states  has  gone  in  deBnlng  *^nmeroe  be- 
tb«  States"  as  ossa  in  aeeonstttmloual  i»o- 
vWo>  on  that  soideott  sse  Sbe  *^>Bniei  BbH" 

Vnttcd  atatflit  n  D,  8.  10  Walk  H7,  19  L.ed.flB»: 
Hall  r.  DeCo^^SB  i;.S.48S.£4  L.ed.U7.  See  also 
Mobile  ODunty  T.  KiotbaU,  KB  U.  eei,  aa  L.  ed.  m 
Aweatkntobedeterq^ned  Is  this,  Boestrans- 
PottsttoD  opon  a  taflroad  psaBlng  through  more 
than  onei,  or  ttom  a  point  in  one  State  to  a 
Poktt  In  another,  oonrtitute  oommerQe;  and.  If  so,  il 
It  erauaeree  between  the  Stirteit  That  such  trans- 
it U  R  A. 


portattoo  is  oommeroe,  and  oommeroe  bet,weea  ifae 
States,  haa  bSeo  ontfortUy'  held  botA  by  the  8u- 
inmne  Court  ot  tbe  United  BUtes  ana  by  the  ati' 
preme  courts  at  a  number  of  the  states.  etat« 
Freight  Tax  Oase,  U  U.  &  IK  WaU.  «!,  a  Lj  ed.  168; 
Welton  T.  MUBouvl,91  U. 8.  ST6,  S8 Ii.«d. M7;  Hannl- 
bsl  A  St.  J.  ^  Oo.  T.Ht»«n.  96U.  &4VKith.ea>. 
SST:  Ball  t.  De  Cuir,  06  U.  S.  466.  Xth.  ed.  Hit  MotMn 
County  Kimball,  lOB  U.  S.  091,26  L.  ed,  S3»;  West- 
em  IT.  T«Ieg.  Co.  V.  Texas,  105  U.  8.  464,  ^  L.  «d. 
lOeS;  Head  Honey  C^aee,  m  U.  6. 601, 23  L.  ed.  801; 
Gloucester  Ferry  Co.  t,  Penney  I  ranla.  114  tJ.  d.  9)3, 
89  L.  ed.  Utl;  Stone  *.  Farmers  L.  ft  T.  Co.  116  Vf.  B.' 
888,  '99  li.  ed.  M^-Ptokard  Pollman  fi.  Car  tM.  IIT 
IT.S.ti4S9L.ed.f8B. 

Any  r^nlaUon  by  a  State  of  tbe  diaiiges  for  tb» 
transportation  ot  goods  from  one  State  to  anotber 
is  a  regul^oD  of  InterBtateoommea-ee,  and  a  tMsm 
t(on  ot  the.Federat  Oojastltutkin.  irab«8b,iet.  l*.*^ 
P.  B.  Co.  T.  nilnc^  118  U.  a  667.  ed.  $m,J»Q' 
bile  ft  0.  K.  Co.  V.  Besslons,  »  Fed.  Bep.  SKt.  ana 
note:  State  v.  Chloogo  ft  N.  W.  K.  Co.  JO  Iowa.  IflB. 
'  A.  statute  problUItlng  corporatfous  eufOK^  lu 
tmnspOrtlDg^  goods  or  paflseaffers  between  different. 
States  ttom  ftmlttng  ^eir  Uablllty  u  common  oar* 
xlersbreontrset  is  n6tan«tdatlon  ot  oommerce' 
amnag  the  Slates.  Hart  CAicage  ft  H;  W.  3t  Oo. 
09  lowBj  4BS. 

For  fwtbm. annotation  opcm  tUs  sub|eot.eee- 
notes  appended  to  the  MIowlnir  jcasesw  atste:n< 
Wlggla  <N.  H.)  1 1..  B.  A.  Ml  Psa||le  v.  »m  Wt.YJ' 
6  u  B.  A.  HB;  aevelaiwK  a  a  ft  I.  B.  C9>  v.  nosHr  - 
(Ind.)9i^  ft.A„75i;  State.*. WlntessUUi|.)10L.  iU. 
A.616. 
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■lock,  or.airiielesoCi  MMh  petiahKble  nature 
as  vould  lie  iiMeBSvily>  impaired  in  ralue  by 
«ne  d»*B  deUlf  In  uteir  paflsi^.  Sootioa 
JRev.r^tet^  U.  8.,  bowerer  (not  noted 
iDitiifi.iadictMMt^f  nuikM  eirary  railioad  in 
the  oouatry,  operated  by  steam,  an  afienoy  of 
oomimscoe  .for  the  tnuuportatioD,  among  other 
thUigB.  .or^fteiifhtB  OD  their  way  fnnn  one 
Suie  to  a«otter  Staite. "  There  waa  a  motion 
to  quash  the  Indictnent,  on  the  ground  that 
it  was  not  aufflciently  oertain, — thatistoaay, 
tbatv  even  admitting  tfab  ciharge  in  the  in- 
^otamit  to  be  true,  tiie  defendant  was  not 
neoessarily-  guilty  of  any  offense  under  the 
•lawt'Ot  toe  land;  which  motion  was  over- 
ruled, whereupon  the  defendant  pleaded  not 
guilty.  The  facts  were  argued  at  Ifte  trial, 
and  are  as  follows:  That  on  Susday,  the 
Slatday  of  September,  1880,  the  defendant, 
by  its  agents  and  employes,  ran  over  the  New 
Biver  Division  of  iU  Boad,  in  Pulaaki 
OMuity,  after  9  o'clock  i»  the  mominff,  and 
before  sunset,  a  train  of  cars  loaded  with 
oval  and  ookp,  whiiAi  was  beiag  timnsported 
from  Bluefleld!,  a  station  en  defendant's  road, 
in  the  State  of  West  Virginia,  into  and 
through  VirKlnia,  and  that  said  train  was 
being  run  only  far  the  trannxtftatiwi  of  said 
«oal  and  coke.  The  daleodaat  demarred  to 
tbm  evidence,  whereupon  the  Jury  condition- 
ally assessed  the  flue  of  $60.  TEe  county 
oourt  overruled  the  demurrer,  and  rendered 
a  judgment  for  the  fine  assessed,  which  ludg- 
tneut  was  afterwards  affirmed  by  the  circuit 
court. 

MsMn.  Pliia^w  *  JffhaaoB  and  Br»wM 
4k  Moor*  for  plaintiff  in  error. 

Mr.  R.  TuW  S«wtt,  AU$'Om,,  for  the 
OommoBwealth. 

I*ewla«  P..  delivered  the  opinion  of  the 
«mirt- 

The  defeadant's  contention  on  the  merits 
in  the  trial  court,  and  here,  Is  that  the  Stat- 
ute upon  whidi  the  indictment  was  founded 
is,  aofaras  it  applies  to  a  case  liketbe  present, 
repugnant  to  the  Constitution  of  the  Unftol 
States,  which  gives  to  Congress  the  power  to 
leieulate  commerce  among  the  several  States. 
The  precise  propositions  contended  for  on 
this  point  aie:  (1)  That  the  Act  of  Trans- 
portation mentioned  in  the  proceedings  was 
commerce  between  the  States ;  (3)  that  such 
commerce  is,  as  to  all  matters  that  admit  of 
uniformity  of  regulation,  subject  only  to 
coagressiooal  regulation;  (8)  that  section 
■8MU  of  the  Code  is  a  regulation  of  com- 
inetce:  aad  (4)  that,  m  audi.  It  cranot  be 
ap^led  to  interstate  commerce,  or  to  the 
train  in  question.  It  is  an  historical  fact, 
well  known,  that  to  secure  uniformity  and 
freedom  in  commercial  interoourse,  and, 
-witii  that  view,  to  establish  a  single  govern- 
ment  empowered  to  regulate  commerce,  was 
the  chief  conBtderation  that  led  to  the  for- 
mation and  adoption  of  the  Federal  C<Histi- 
tuti<m.  A.coordingly,  that  Instniment  or- 
dains tltat  "Congress  shall  have  power  to 
ngvlate  commerce  with  foreign  nations,  and 
among  the  sevend  States,  and  with  the  Indian 
tiMee."  Alt  1,  %  6.  The  power  thus  con- 
iensd,  as  the  Supreme  Court  of  the-  United 
18L.R.A. 


States  has '  repeatedly  deolded,  Is  complete 
and  exclusive.  It  is  the  unlimited  power, 
in. other  words,  to  prescribe  rules -by  which 
com  me  roe  shall  be  governed,  fuid  to  deter- 
mine how  tar  U  shall  be  free  aad  untnm- 
aaeled.  Any  attempt,  therefore,  by  a  State 
to  regulate  foreign  or  interstate  commerce  Is 
the  attempted  exercise  of  a  power  which  has 
been  surrendered  hy  the  States,  and  gmnted 
exclusively  to  the  national  government.  It 
is  an  attempt  to  do  that  which  Congress  alone 
is  authorified  to  do,  nod  btnee  is  a'nulH^. 
Ab  was  MiA  in  Annual  A  St.  J.  R.  Oo.  v. 
fiuam.  BO  U.  S.  MS,  24  L.  ed.  S37.  "What- 
ever may  be  the  power  of  a  State  over  com- 
merce that  is  completely  internal.  It  can  no 
more  prohibit  ca*  regulate  that  which  is  In- 
ter^atetJian  iteanthatwhiohls  with  foreign 
oattons.  Power  over  one  is  glveB  by  we 
Constitution  to  Congress  in  Uie  same  words 
in  which  it  Is  given  over  the  otlier,  and  In 
bdtti  cases  It  is  Becessflrllr  exclusive."  And 
in  a  subsequent  part  of  the  same  opinion  it 
was  said  that  transportatlmi  isnotdnlyesseu- 
tial  to  commerce,  but  that  It  is  commerce 
itself,  and  that  every  obstacle  to  it,  or  bur- 
den laid  upon  it,  hy  legislative  auttierlty  is 
regulation.  See  also  Mobile  County  v.  Kim- 
bcSl,  lOS  U.  S.  Oet,  M  L.  ed.  S88 ;  MeOatt  t. 
Ooiifrnia,  180  U.  S.  104,  84  L.  ed.  «M. 

**  It  cannot  be  too  stvoagly  Insisted  ntmi. " 
said  the  court  in  Wabanli.  St.  L.  A  P.  R.  <b. 
V.  lUinaiM,  118  U.  B.  5S7,  80  L.  ed.  344, 
"that  the  right  of  continuous  transportation 
from  one  end  of  &e  country  to  the  other  is 
essential,  in  modem  times,  to  that  freedom  of 
commerce  from  the  restraints  vrhich  the 
States  might  choose  to  impose  upon  it  that 
the  commerce  clause  of  ttie  Oonstftatlon  was 
intended  to  secure ;  and  it  would  be  a  very 
feeble  and  almost  useless  provision,  but  poor- 
ly adapted  to  seoun  the  entire  freedom  of 
commerce  among  the  States,  which  was 
deemed  essential  to  a  more  perfect  union  by 
the  framers  of  tiie  Constitution,  If,  at  every 
stage  of  the  transportation  of  goods  and  chat- 
tels through  tb.6  country,  the  State  within 
whose  limits  a  part  of  the  transportation  must 
be  doae  could  impose  regnlatlmis  concerning 
the  price,  compensation  or  taxation,  or  any 
other  restrictive  regulation  interfering  wlto 
and  seriously  embarrassing  this  commerce." 
And  in  a  still  more  recent  case  it  was  re- 
marked tbat  in  the  matter  of  interstate  com- 
merce the  United  States  are  but  one  country, 
aiul  are  and  must  be  subject  to  one  system  of 
regulations,  snd  not  to  a  multitude  of  sys- 
tems. BohbiM  v.  Shs&tf  Oovntv  TTnting  IHst. 
ISO  U.  8.  488,  30  L.  ed.  604.  There  Is,  In- 
deed, what  has  been  termed  a  kind  of  neutral 
ground  which  may  be  constitutionally  occu- 
pied by  the  State,  so  long  as  it  interferes 
with  no  Act  of  Conirress.  Thus,  where  the 
subject  is  local  in  Its  nature  or  sphere  of 
operation,  such  as  the  establishment  of  high- 
ways, the  construction  of  bridges  over  navi- 
gable streams,  the  regulation  of  harbor  pilot- 
age, the  erection  of  wharves,  piers  and  docks, 
In  these  and  other  like  cases,  which  are  con- 
sidered as  mere  aids  rather  than  regulations 
of  commerce,  tlie  State  may  act  until  Con- 
gress supersedes  its  authority,  but  where  the 
subject  Is  national  in  its  character,  admitting 
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of  vnifonnity  of'  retf&latlon,  snch  as  the 
u^DsportaUon  and  oxcbange  of  conunoditieB 
between  the  States,  Co^rasg  alone  can  act 
DDon  it.  The  case  of  vootty  t.  Philadeipkia 
Ptirt  ITardMH,  58  V.  B.  12  How.  099,  IS  L. 
ed.  99^  is  lometiiiieB  cited  as  aa  autbstitj 
t«  the  oootiw ;  Unt  is,  lor  the  pfoiiosition 
ihst.  In  the  wMDoe  «f  congmsiniHi  action, 
a  Stale  maj  regulate  intostate  commerce 
vitbio  its  own  territorial  limits.  But  this 
aUiement  is  brooder  than  the  decision  justi- 
fies ;  for  it  was  expressly  said  in  that  case 
that  "whatever  subjects  of  this  power  are  in 
their  nature  natiooa],  or  admit  of  onlj  one 
anifOTin  system  ta  plui  ai  reflation,  may 
be  jiutly  said  to  be  of  such  a  nature  as  to  re- 
quire ezclosiTe  legislation  by  Congress." 
And  in  the  very  recent  case  of  Leiay  v.  ibr- 
dia,  185  U.  S.  100.  S4  L.  ed.  128,  known  as 
the  **  Originat  Paekage  Ctue, "  where  the  sub- 
wet  is  fallv  considered,  Mr.  Okitf  Juliet 
FuHer.  in  deliTeriog  the  opinion  of  the 
court,  oaed  the  following  language:  "Ttra 
power  to  regulate  commerce  among  the  States 
is  a  unit,  but,  if  particular  subjects  witiiin 
its  <^ieratioo  do  not  require  the  application  of 
a  general  or  uniform  system,  the  States  may 
Initiate  in  regard  to  them  with  a  view  to 
local  needs  uid  clroumstances  until  Congress 
otiierwiae  directs ;  but  the  DOwer  thus  exer- 
cued  by  the  States  is  not  Identical  in  its  ex- 
leni  with  the  power  to  regulate  commerce 
among  tlie  States.  The  powerto  pass  lawa  In 
respect  to  internal  commerce,  inspection  laws, 
(laarantine  laws,  health  taws,  and  laws  in  re- 
baicD  to  bridges,  ferries,  and  highways,  be- 
longs to  tbe  class  of  powers  pertaining  to 
locality,  easeotial  to  local  intercomnunica- 
i)<Ni,  to  the  progress  and  development  c  t  local 
prosperity,  and  to  the  protectkui,  the  safety, 
ami  welfare  of  society,  originally  necessarily 
brloD^ing  to,  and  upon  the  adoption  of  the 
Coostitutioo  reserved  by,  the  States,  except 
so  br  as  laJlii^  within  the  scope  of  a  power 
ooaAded  to  tbe  general  government,"  But 
these  powers,  it  was  said,  "though  they  may 
be  said  to  partake  of  the  nature  of  the  power 
mated  to  Ukl  general  government,  are  strict- 
ly not  such,  but  are  simply  local  powtrs, 
which  have  full  operation  until  or  unlcsscir- 
aBnscribed  by  the  action  of  Congress  in 
effectuatioo  u  1^  general  power. "  And  In 
tbe  same  case  tbe  prinniple  was  again  an- 
MKmced,  as  it  had  often  been  before,  that  the 
innsportation  of  pnssoigers  or  of  merchandise 
from  one  State  to  another  Is  in  its  nature  not 
ioeal,  but  national,  and  therefore  admitted  of 
bat  one  regulating  power, 

Theae  authorities,  which  are  only  a  few  of 
many  that  might  he  cited  to  tbe  same  effect, 
aie  sufficient  to  show  the  invalidity  of  legis- 
lation by  tbe  States  in  regard  to  subjects  of 
camneFDe  which  are  in  their  nature  national, 
no  matter  what  may  be  the  avowed  object  of 
SBcfa  legislation,  snd  that  nothing  is  gained 
by  calling  it  the  "police  power. The  sub- 
ject was  elaborately  discussed,  and  wiib  his 
aecactomed  force,  by  Mr.  Juttice  Miller,  in 
ftwnon  T.  A>»*  York,  92  U.  S.  3S9,  38  L. 
'ti.  543,  where  it  was  declared  that,  however 
«.iJ6cult  it  may  often  be  to  distinguish  be- 
t«eeB  one  class  of  legislatlra  and  another.  It 
is  rlear,  from  our  complex  form  of  govern- 
ULu  K  A. 


ment,  that  wheoev^r  tlic  statute  of  a  State  In' 
yadeathe  domainof  legislation  whlohbetosgft 
exclusively  to  Congress  1C  is  void,  no  matter 
underwhatdassof  powersitmavfftll.  orbt«* 
closely  allied  to  powers  coneeued  to  bekmg 
to  tbe  States.  In  i/anMMI  4:  St.  J.  R.  0^.  t: 
BtiatOt  »»pra,  it  was  said:'  **We  a^it  that 
the  deposit  'In  Congress  of  the  power  to  ft)g' 
alate  forei^  commerce,  and  commerce 
among  the  States,  was  not  a  surrender  of 
that  which  may  properly  be  denouvioated 
•police  power,'  What  that  power  is.  It  is 
difficult  to  define  with  sharp'  precision.  It 
is  generally  said  to  extend  to  making  regu- 
lations {HomoCive  of  domestic  mdor,  merals, 
health  and  safety.  .  .  .  But  whatever 
may  be  the  nature  and  reach  of  that  power," 
it  was  added,  "It  cannot  he  exercised  over  a 
subject  confided  exclusively  to  Congress  by 
Uie  Federal  Constitution.  It  cannot  invade 
the  domain  of  the  national  govemmmt.* 
Nor  does  it  matter,  in  such  a  case,  that  C<m* 
gress  has  not  acted ;  for  it  ia  now  settled  that 
the  silence  of  Congress  is  not  only  not  n 
concession  that  the  powers  reserved  by  the 
States  may  be  exerted  as  If  tlie  specific  power 
had  not  been  elsewhere  reposed,  but,  on  the 
contnuy,  the  only  legitimate  conclusion  is 
that  the  general  government  intended  that 
power  should  not  be  affirmatively  exercised* 
and  the  action  of  the  ^tes' cannot  be  per* 
mitted  to  effect  that  which  would  be  Inomn-' 
patible  with  such  intention.  "Hence,"  as 
was  decided  in  Leu^  v.  Hardin,  following 
many  previous  decisieaa,  "inasmuch  as  in- 
tentate  commerce,  oonsisting  ib  the  trans- 
portation, purcbue,  sale  and  ezehange  of 
oomraodities.  Is  national  in  its  «lMmeter, 
and  must  be  governed  by  a  unifotm  system^ 
so  long  as  Congress  does  not  pass  any  law  to 
regulate  it,  or  allowiag>tbe  ntates  so  to  do, 
it  thereby  indicates  its  will  that  such  com- 
merce  shall  be  free  and  untrammeled."  In 
iivfiolk  *  W.  iL  Oo.  V.  Aaa«lMnA^  )M  U. 
S.  lU,  84  In  ed.  894,  the  court  in  «a  opiih' 
iao  by  Mr.  JvjAiet  Lamar,  said :  "  Whsnever 
a  commodity  has  begun  to  move  as  an  articitt 
of  trade  from  one  State  to  another,  conunsree 
in  tbat  commodity  between  the  'States  lias 
commeDced. '  The  fact  that  several  diffeRat 
and  independent  agencies' are  enjils^ed' in 
trhnsporting  the  commodity,  some  actyng  en- 
tirely in  one  State,  and  some  acting  threvgli 
two  or  more  States,  does  In  no  lespeet  affmt 
the  character  of  the  transaction.  To  the  ex- 
tent In  which  each  agency  sets  in  thai  tnnsac- 
tioor  it  is  subject  to  tbe  regulatioD  of  Con- 
gress." it  is  also  a  well- established  pvhieiple 
that  an  article  of  oHnmenje  trann>orleil'mmi 
one  State  to  another  Is  protoeted'ov'tiie  Oon- 
stitution  against  interfering  state  le^slatien 
until  it  hEls  mingled  with,  and  becosse  a  part 
of,  the  common  mass  of  property  within  the 
latter  Stato:and,ff  th'lsbe  so,  a/ortirH-is  ft 
protected  white  t'n  traTmiu.  Brown'v.'  Mvru- 
lemd,  U.  S.  12  Wheat.  419,  6  L.  cd.  ST»; 
Welton  V.  Mimtntn,  91  U.  S.  375,  28  li.  «d. 
347 ;  Leity  v.  HarOin,  180  U:  S.  10».  S4-  L. 
ed.  128.  Tested  by  tbese  principles,  which 
are  axiomatic,  it  is  clear  that,  the  judgmeiift 
complained  of  IS  erroifeous. 

Tliat  the  tranaportatioli  of  the  conl  and' coke 
mentioned  in  the  proceedings  was  ao  act  ot 
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oomineKe,  natiocuil  in  ita  chaMcter,  is  too 
plain  to,  admifc  of  doubt  and  it  is  equally 
«leai  that  the  legislatloD  In  question,  in  so 
lar  as  it  ezteods  to-a  case  like  the  prfsant,  is 
unwaiTSDted  and  void.  A  Statute  whidi 
forbids  the  running  of  interstate  freiglit 
trains  between  sunrfsa  and  sunset  on  a  Kun- 
daj  is,  by  its  neeessary  operation,  no  matter 
vut  ito  proteased  object  may  be,  a  regulation 
of  commerce.  Atallevnita,  itu  an  obstruc- 
tion to  interstate  commerce,  which,  for  the 
purposes  of  the  present  case,  amounts  to  the 
same  thing,  for,  in  any  view,  It  Is  an  Inva- 
sion of  the  exclusive  domain  of  Congress, 
and  therefore  void.  To  say  that  the  State 
ma?,  in  tiia  asercise  of  her  police  powers, 
etiforce  by  statute  tiie  observance  of  tlie  8ab- 
))&th,  not  as  a  religious  duty,  but  as  a  day 
of  rest,  is  no  answer  to  the  constitutional 
objection  here  raised.  The  validity  of  such 
legislation,  .when  not  in  conBiot  with  a  liigh- 
ei-  law,  is  acknowledged  by  all,  and  its  wis- 
dom and  propriety  denied  by  none,  certainly 
pot  by  this  court.  But  when,  in  a  case  like 
the  present,  it  contravenes  the  Coastitutioo 
of  the  United  States,  the  latter  must  prevail, 
because  it  is  "the  supreme  law"  in  all  mat- 
ters relating  to  the  regulation  ot  interstate 
commerce.  Such  a  statute,  if  passed  by  C<m- 
gxsss,  so  far  as  U  concerns  foreign  or  inter- 
state oommeroe.  would  be  valid,  not,  bow- 
ever,  as  the  exercise  of  police  power,  but  as 
ft  .regulation  of  commerce ;  and  the  reason 
w.hiuk  would  make  such  legislation  valid  as 
an<  Act,  of  Congress  makes  Tt  invalid  as  an 
Act  of  a  State  Legislature.  As  to  the  eifect 
OiC  theStatute  in  question,  if  sustained,  upon 
(he  oommeicial  interests  of  the  country,  we 
need  not,  stop  .U>  Inquire.  It  is  enough  to 
aaV'  tlMt,  to  tbe  extent  indicated,  It  b  not 
Tuld.-  Jn  Henderton  v.  Nm  York,  supra.  It 
was  decided  that;  whatever  may  be  the  nature 
and  extent  e<  Uie  police  power  of  the  State, 
*^uodefl|iiUonof  Itand  no  urgency  for  Its  use, 
ca»  auihofize  a  State  to  exercise  it  in  re- 

fardito  a  subject  omtter  which  has  been  con- 
ned-excluslvely  to  tlia  discretion  of  Con- 
giess  by  the  Constitution."  This  principle 
was  roafflrmed'  in  Leu)f  v.  Hardin,  where  it 
is  said  that  sueh  a  subject  matter  is  not  with- 
in the  police  power  of  a  State,  unless  placed 
ttwre  by  congressional  action ;  and  the  ob- 
wavatwm  of  JUr.  JutUee  Matthews  In  Bow- 
moM  V.  GhieagoA  K  W.  R  Cb.,  19S  U.  8.  46S. 
31  L.  ed.  700,  were  quoted  in  the  opinion,  to 
the  effect  that,  in  view  of  the  commercial 
anarchy  and  confusion  that  would  result  from 
the  diverse  exertions  of  power  by  the  several 
States  of  tbe  Union,  it  cannot  be  supposed 
tbatitbe  Constitution  or  Congress  have  In- 
tended to  limit -  the  freedom  of  commercial 
intercourse  ammg  ttie  people  of  tiu  several 
Statea..  Theftet,.if  Itbeafact.tliattheBtat- 
vtoin  question  was  not  Intended  as  a  reg- 
ulation of  commerce,  does  not.  we  repeat, 
«flf<ct. the. case.  There  may  be  no  purpose, 
it  has  been  held,  upon  the  part  of  a  Legis- 
lature, to  violate  tbe  Constitution,  and  yet  a 
statute,  enacted  under  the  forms  of  law  may, 
by  its  necessary  operation,  injuriously  affect 
rights  secured  oy  the  Constitution,  In  which 
case  the  statute,  to  that  extent,  must  be  de- 
clared void.  .  Brimmer  v.  Bebman,  .188  U.  B. 
UL.R.A. 


78.  84  L.  ed.  869.  This  Is  merely  stating  In 
different  Sana  tbe  proposition  sffirmed  in  the 
Wmtbnon  Oate,  namely,  that,  in  wbnterer 
language  a  statute  may  be  framed,  its  consti- 
tutional validlfr^  must  be  determined  hr  ite 
natural  and  reasonable  effect,—*  proposUloa 
that  would  seem  to  be  incontrovertible.  In 
the  laat-mentioowl  case,  a  statnto  of  New 
Tork  which  required  the  master  or  owner  of 
everv  vessel  landing  psswngers  st  the  Port 
of  New  York  from  a  foreign  country  to  give 
a  bond  In  a  prescribed  penalty  for  each  pas- 
senger BO  landed,  as  an  indemnity  against 
any  expense  to  be  incurred  by  the  State  or 
city  for  the  support  of  sueh  passeDgers,  was 
held  void,  as  oeing  a  regulation  of  com- 
merce, although  It  was  sought  to  be  sostained 
as  a  police  regulation  to  protect  the  State 
against  the  influx  of  paupers;  the  practical 
result  of  the  statute  being  to  impose  k  bur- 
den upon  all  passengers  so  landeo  from  a  for- 
eign country.  So,  In  the  case  of  Ohu  Lung 
Jf^vemmi,  88  U.  8.  870,  38  L.  ed.  MO,  a 
similar  statute  of  Oallfbmia,  intended  to 
prevent  the  Introduotioa  of  lewd  women  into 
that  State,  was  held  Told,  as  going  beyond 
tbe  necessity  of  the  case,  and  amounting,  in 
ite  practical  operation,  to  a  regulation  of 
foreign  commerce.  Upon  the  same  principle, 
stetutes  prohibiting  the  introduction  of  in- 
toxicating liquors  Inte  the  State  enacting 
them  have  been  held  to  be  infrlngemente  or 
the  commerce  clause  of  the  Constttntlmi,  and 
not  valid  polioe  regulations  to  guatd  against 
the  evils  of  intomperaace.  And  numerous 
iilustrations  of  the  same  principles  are  to  be 
found  in  the  adjudged  cases,  all  of  which 
show  tl»t  when,  in  the  attempted  exercise  of 
the  police  power,  no  mattw  npoa  what 
grounds  it  is  sought  to  be  ezerdsra,  the  ac- 
tion of  a  8t«te  oouies  In  oonfliet  with  a  power 
vested  exclusively  by  Constitution  in  Con- 
gress, such  attempt  IS  a  nullity;  and  the 
present  case  comes  within  this  principle. 

Tbe  power  of  the  State  to  enfOTCe  observ- 
ance of  the  Sabbath  as  a  police  regulation 
stands  upon  no  higher  footing  than  her  power 
to  guani  against  tbe  evils  of  vice  or  fntem- 
peranoe,  or  of  imported  pauperism,  or  infec- 
tious diseases.  In  elUier  case  the  nature  and 
extent  of  the  power  Is  exactly  the  same,  an^ 
there  is  no  principle  tot  holdtng  otherwise. 
Our  attention  has  been  called,  in  this  con- 
nection, to  Stat*  T.  SalUmore  A  O.  B.  Oa., 
M  W.Va.  788,  wherein  a  "Sunday  Law."  so 
called,  similar  to  the  one  we  are  considering, 
was  upheld,  under  oircumstances  resembling 
those  of  the  present  case.  The  court  in  that 
case  admitted  that  the  transportation  between 
the  States  is  commerce  between  the  States, 
uid  that  such  commerce  is  necessarily  under 
the  exclusive  control  of  Congress;  but  It 
denied  that  non-action  by  Congress  is  equiva- 
lent to  a  declaration  that  such  commerce 
shall  be  free  and  untrammeled,  and  upon 
that  ground  sustained  the  statute  in  Mo.  As 
to  the  last  proposition,  we  have  already  ^own 
by  tlie  cases  referred  to— some  of  them  de- 
cided since  that  case  was  decided— that  the 
rule  is  otherwise,  and,  after  a  careful  exam- 
ination of  the  case,  we  find  nothing  in  it  to 
raise  a  doubt  that  the  rule  ius  been  rightly 
settled. 
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f^e  judgment  mutt  ^mrfbre  b«  mened,  and 
tbe  riefeoaant  dlschnrged  from  further  pniae- 
cntion  under  tbfs  indlclmeat,  wblth  ought 
to  have  been  quaabed. 

JoixjtJ.,  dtsBentlDf: 

This  is  a  writ  of  error  to  a  Indgment  of 
the  Circuit  Court  of  Pulaski  Coonty,  ren- 
dered at  the  March  Term,  1881,  when  liie 
circuit  court  affirmed  the  judgment  of  the 
oountf  court,  rendered  at  the  Febniaiy  Term, 
18B1,  of  said  connty  court,  where  the  platn- 
tUr  in  error  was  ooDTlcted  for  a  violation  of 
the  Sunday  Laws  of  this  Common  wealth,  and 
adjudged  to  pay  a  fine  of  $60.  It  fe  admitted 
tiMt  the  said  niatntifl  in  error  openly  violated 
the  law  fA  the  State,  upon  the  ground  that 
it  is  in  violation  of  the  Constitution  of  the 
United  States,  Itecause  It  li  an  Interferonce 
by  the  State  with  the  subject  of  commerce 
amone  the  States;  that  the  Coo9tltution  of 
the  United  Stotes  provides  (art  1,  g  6) 
that  the  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and 
among  tbe  States,  and  with  the  Indian  tribes. 
Our  Code  provides  that  '*if  a  person,  on  a 
Sabbath  day,  be  found  laboring  at  any  trade 
or  calling,  or  employ  his  apprentices  or  ser- 
vants in  labor  or  otner  business,  except  in 
household  or  other  work  of  necessity  or 
charity,  he  shall  forfeit  $3  for  each  offense. 
Every  day  any  servant  or  apprentice  is  so 
employed  Bhall  constitute  a  distinct  offense." 
Code  Va.  %  87S9.  This  plaintiff  in  error  Is 
a  domestic  corporation,  domiciled  wiUiin 
the  State  of  Ttrginla,  holding  Its  chartered 
rights  under  the  grant  of  the  State,  whose 
charter,  by  its  express  terms,  provides  that 
it  may  be  altered,  modified  or  repealed  by 
any  futore  legislature  as  may  think  proper. 
Id.  %  1340.  l%e  absolnte  probibltlOD  aramst 
laboring  at  its  calling  being,  In  the  legisla- 
tive mind.  Inexpedient  in  its  application 
to  thia  or  other  domesttc  corporations,  the 
Lefdslature.  In  1884,  enacted  a  statute  which 
modified  the  general  law,  and  excepted  such 
tnins  ag  were  loaded  with  passengers  and 
Krishable  freight,  and  which  suffer  Inju^ 
oj  delsy,  and  provided  as  follows:  "No 
lailmad  company,  receiver,  or  trustee  con- 
tmlllng  or  operating  a  railroad  shall,  by  any 
sgent  or  employ^,  load,  unload,  run  or 
transport  upon  such  road  on  a  Sunday  any 
car,  train  of  cars  or  locomotive,  nor  permit 
the  same  lo  be  done  by  any  such  agent  or 
employ^,  except  when  such  care,  trains  or 
locomotives  are  used  exclusively  for  the  use 
of  wrecked  trains,  or  trains  so  disabled  as  to 
obitnict  the  main  track  of  the  railroad,  or 
for  Um  transportation  of  the  United  Spates 
mail,  or  for  the  transportation  of  passengers 
and  their  baggage,  or  for  the  transportation 
of  l{re>atock,  or  for  the  transportation  of 
articles  of  such  perishable  nature  as  would 
^  nectsHurilr  Impaired  In  value  hj  one  day's 
<wlay  la  tl»eir  passan :  provided,  however, 
that,  if  it  should  m  necessary  to  transport 
Hre-stock  or  perishable  articles  on  a  Sunday 
to  an  extent  not  sufficient  to  make  a  whole 
tnin-load,  such  train-load  may  be  made  up 
vitb  cats  loaded  with  ordinary  freight." 
SectloD  8808  providea  that  "the  word  %uii- 
vay,*  la  the  preceding  section,  shAll  he  con- 


strued  to  embtace  only  that  poition  of  the 
day  between  sunrise  and  sanset;  and  ti-aias 
vn  tran^tu  tiavlng  started  prior  to  twelve 
o'olodi  on  Saturday  ulgbt  may.  In  order  to 
rssift  tha  tembiiu  or  >idiops  at  the  iallro<d« 
ran  until  nine  o'dodc  '  the  following  Sunday 
morning  but  not  later."  Section  S808  pro- 
vides tli«  peaaltT,  wWch  is  immaterial  la 
this  ease;  the  flue  assessed  not  belug  In  vio- 
lation thereof.  These  sections  constitute  our 
Sunday  Z<aws,  not  very  stringent,  It  must  be 
admitted,  as  far  as  railroads  ore  eoocerned; 
Its  extreme  liberality  In  the  prlvllegea  to 
labor  on  the  Babbath  accorded  therein  sog- 
gestlng  the  thought  that,  when  the  Ian  was 
drawn,  the  railroads  la  some  form  ntood  by 
oonsentlog ;  but  bow  this  U  I  have  uo  la- 
formation.  However  that  may  be,  the  law 
is  BOW  obnoxious  to  the  railroad  In  question, 
ud  in  some  localities  the  lower  courts  have 
refused  to  enforce  the  law. 

The  question  now  to  be  inquired  into  Is, 
What  is  the  nature  of  this  law?  Is  it  an  Act 
to  reiculate  commerce  with  foreign  nations, 
or  among  the  States,  or  with  the  Indian 
tribeaf  And  does  it  thus  Invade  the  granted 
powers  of  the  Congress,  under  the  Couslitu> 
tion  of  the  United  States,  and  conflict  with 
them?  If  BO,  it  cannot  be  upheld.  It  cer- 
tainly was  not  80  intended.  Nothing  is  nid 
about  commerce  nor  about  transportation  be- 
tween the  States.  It  is  absolutely  limited 
in  its  operation  to  the  State  of  Virginia.  It 
is  to  be  found  In  the  chapter  of  our  Code 
entitled  "Of  Offenses  against' Morali^  or 
Decency;  Protection  of  Religious  Meetings." 
-The  BEKtion  which  precedes  it  is  entitled 
"Profane  Swearing  and  Dninhenness,  how 
Punl^ed. "  The  section  which  siicceeds  it  is 
entitled  "Sale  of  Intoxicating  Liquors  on 
Sunday,  how  Punished. "  The  next  is,  "  Dls- 
turbaooe  of  Beltgtous  Worship,  how  Pun- 
ished.** It  is  intended  as  an  exen^se  of  the 
police  power  of  the  State,  in  the  Interest  of 
morality  and  decency,  and  that  Is  what  I 
think  it  is.  It  is  no  part  of  the  province  of 
Congress,  under  its  granted  powers,  to  enact 
police  taws  for  the  regulation  of  such  affairs 
within  a  State:  and  if  this  State  unknot 
enact,  for  the  protection  of  itsoitlzens,  poltoe 
laws  tot  the  observance  of  the  Sabbath  day; 
we  must  ever  remain  practically  without 
such.  I  think  I  am  sustained  in  this  view 
by  the  decision  of  the  courts  of  this  country, 
both  state  and  federal ;  and  I  will  briefly  pro- 
ceed to  consider  this.  Commeroe  consists  of 
the  various  agreements  which  have  for  their 
object  facilitating  the  exchange  of  ttn  prod- 
ucts of  the  earth,  or  the  Industry  of  man, 
with  the  intent  to  realize  a  profit.  Oommerce 
with  foreign  countries  and  among  the  States, 
strictly  considered,  consists  In  IntercoutBe 
and  traffic,  including  In  these  tenns  naviga- 
tion, and  the  transportation  of  persons  and 
property,  as  well  aa  the  purchase,  sale  and 
exchange  of  commodities.  The  power  ocn- 
ferred  upon  the  Congress  by  the  above  clanse 
is  exclusive,  so  far  as  It  relates  to  matters 
within  its  purview  which  are  material  in 
their  character,  and  admit  of  a  requisite 
uniformity  of  regulation  affecting  all  the 
Statu,  fniat  clause  was  adopted  In  order  to 
secure  Bttlformity  against  discriminating 
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state  legikUtion.  State  legiilation  it  aot 
forbidden  in  mattan.  oitfaer  local  in  tUeir 
operation,  or  intended  to  lie  mere  aids  to  com- 
meroe,  for  which  special  regulations  can  more 
effectually  provide,  such  as  harbors,  pilotage, 
beacons,  buoys  and  other  imjjroTements  of 
liarbors,  bays  and  rivers  within  a  State,  if 
their  free  navigatiiHi  be  not  thereby  impaired. 
Congress,  by  its  inaction  In  such  matters, 
virtually  declares  that  until  it  deems  best  to 
act  they  msy  be  controlled  by  the  State.  Mo- 
hOe  Qmnin  t.  KimbaU,  108  U.  8.  691,  S6  L. 
ed.  888  (opinion  of  Mr.  Mice  Field).  In 
tlie  case  of  Sherlock  v.  AUing,  98  L'.  S.  99, 
38  L.  ed.  819,  the  same  learned  justice  said : 
*  In  supposed  support  of  this  position,  numer- 
ous decisions  of  this  court  are  cited  by  coun- 
sel to  the  effect  that  the  States  cannot  oy  leg- 
islation place  batdens.  upon  commerce  with 
fraeign  nations  or  amone  the  seveml  States." 
Upon  an  examination  of  these  cases,  it  will 
be  found  that  tbe  legislation  adjudged  in- 
valid imposed  a  tax  upon  some  instrument 
or  subject  of  commerce,  or  exacted  a  license 
fee  from  parties  engaged  in  commercial  pur- 
suits, or  created  an  impediment  to  the  free 
navlgatioii  of  rane  public  waters,  or  pre- 
scribed  conditions  in  accordance  with  which 
commerce  In  particular  articles  or  between 
placas  was  required  to  he  conducted.  In  al  1 
the  oases  the  legislatioD  condemned  operates 
directly  Upon  commerce,  either  by  way  of 
tax  ap<n  its  business,  Heeoae  opcm  lt«  pur- 
suits in  particular  ehannels,  or  conditions  for 
carrying  it  on.  Thus,  in  tbe  Paatenger  Oue*. 
reported  In  48  U.  S.  7  How.  446,  12  L.  ed. 
I'm,  the  laws  of  Ifew  York  and  Massachu- 
setts exacted  a  tax  from  the  captains  of  ves- 
sels bringing  passengers  from  foreign  ports 
for  every  passenger  landed.  In  PennaylzatUa 
V.  WiieeUng  A  B.  Brt^  Go. ,  reported  Id  54  D. 
Sl  is  How.  sis,  U  L.  ed.  249.  the  statute  of 
Vtrginia  authorixed  the  erection  of  a  bridge 
wliioh  was  held  to  obstruct  the  free  navln- 
tion  of  the  river  Ohio.  And  in  all  the  ot£er 
cases,  when  legislation  of  a  State  has  been 
held  to  be  null  for  interfering  with  the  com- 
mercial power  of  Congress, — as  in  Broken  v. 
iUrff^itd,  W  U.  8.  12  Wheat.  435,  6  L.  ed. 
080  ;  Tarn  Cam.  79  U.  .&  12  Wall.  204,  20  L. 
ed.  370:  and  In  WelUm  v.  Miuouri,  91  U.  S. 
276.  ^  ed.  847,— the  legislation  (abated  in 
the  way  of  tax.  license  or  condition  a  direct 
burden  upon  commerce,  or  In  some  way  di- 
rectly iatecrfered  with  its  freedom ;  and  it  may 
he  said  generally' that  the  legislation  of  a 
StaAe  .not  directed  agaiust  oommeroe  or  any 
of  its  regulations,  but  relating  to  the  rights^ 
duties  and  liabllitiee  of  citizens,  and  only 
indirectly  and  remotely  aiTecting  the  opera- 
tions of  oommerce,  isofol>ligatory  force  upon 
citizens  Within  its  territorial  -jurisdiction, 
whether  on  land,  or  engaged  in  oommeroe. 
foreign  or  interstate,  or  in  any  (Kther  pursuit. 
Jvdgt  Cooley  says,  in  bis  work  on  Constitu- 
tional Limitations  (p.  72S)  :  "Thelineofdis- 
tiaction  between  that  which  constitutes  an 
iBterferoDco  with  commerce  and  that  which 
.is  a  mere,  police  regulation  Is  sometinieB  dim 
and  shadowy,  and  It  is  not  to  be  wondered 
at  that  learned  jurists  differ  when  endeavor- 
ing t»  classify  the  cases  which  arise.  It  is 
not  dowbted  that  OuigresB  l^s  the,  power  to 
18  L.  R.  A. 
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go  beyond  the  general  regulations  of  com- 
merce which  it  Is  accustomed  to  establish* 
and  to  descend  to  the  most  minute  directions, 
if  it  shall  be  deemed  advisable  i  and  that  to 
whatever  extent  ground  shall  be  covered  by 
these  directions  ttie  exercise  of  state  powei 
is  excluded. 

Coneress  may  establish  police  re^ulationE 
as  well  as  the  States,  contining  tlieir  opera- 
tions to  the  subjects  over  which  it  is  given 
control  by  the  Constitution.  But  as  the 
general  police  power  can  lietter  be  exercised 
under  the  supervision  of  the  local  authorities, 
and  mischiefs  are  not  likely  to  spring  there- 
from so  long  as  the  power  to  arrest  collisioD 
resides  In  the  national  courts,  the  regiilntions 
that  are  made  by  Congress  do  not  often  ex- 
clude the  establishment  of  others  by  the  Stnte 
covering  very  many  particulars.  Moreover, 
the  regulations  of  commerce  are  usually, 
and  in  some  cases  must  be,  general  and  uni- 
form for  tbe  whole  country :  while  in  some 
localities  state  and  local  policy  wilt  demand 
peculiar  regulations  with  reference  to  special 
and  peculiar  circumstances."  In  tlie  late 
case  of  CardtoeU  v.  American  R.  Bridge  Co. , 
113  U.  S.  20S,  28  L.  ed.  959,  after  citing  the 
earlier  cases,  the  court  said  that  they  illus- 
trate the  general  doctrine,  now  fully  recog- 
nized, that  the  commercial  power  of  Congress 
Is  exriliisive  of  state  authority  only  when  the 
subjects  upon  which  It  is  exerted  are  national 
in  their  character,  and  admit  and  require 
uniformity  of  r^culatloos  affecting  all  tlie 
States;  and  that  when  the  subjects  within 
that  power  are  local  in  their  natnK  or  optra- 
tioD,  or  constitute  mere  aids  to  commerce, 
the  Stetes  msy  provide  for  their  reeulatlou 
and  management  until  Congress  interferes 
and  supersedes  their  action.  I  will  cite  ais 
an  illuatratioD  of  my  view  of  this  subject 
yet  another  decision  of  the  Supreme  Court 
of  the  United  States  upon  this  subject,  which 
^plies  to  a  through  line  of  railway,  and  is 
much  in  point.  In  the  case  of  Stone  v. 
Farmer*  L.  A  T.  Co.  IIB  U.  S.  807,  39  L. 
ed.  630  (one  of  the  RiUroad  Commii»ioii 
Oaaa),  that  court  said:  "There  can  be  no 
doubt  that  each  of  the  States  through  which 
tbe  Hohile  &  Ohio  R.  R  passes  iuconK»ated 
the  Company  for  the  purpose  of  securing  the 
construction  of  a  continuous  line  of  interstate 
communication  between  the  Gulf  of  Mexico, 
in  the  south,  and  the  Great  Lakes,  in  the 
north.  It  is  equally  certain  that  Congress 
aided  in  the  construction  of  parts  of  this  line 
aS  road,  so  as  to  establish  such  a  route  of 
travel  and  transportation ;  but  It  Is  none  the 
less  true  that  the  corporation  created  by  each 
State  is,  for  the  purposes  of  local  government, 
a  domestic  corporation,  and  that  its  railroad 
within  the  State  la  a  matter  of  domestic 
concern.  Misslaslppi  may  govern  this  cor- 
poration as  It  does  all  domestic  corporations, 
in  respect  to  every  act,  and  everything  within 
tbe  Stete  which  is  the  lawful  subject  of  state 
government.  It  may,  beyond  all  question, 
by  the  settled  rule  of  decision  of  this  court, 
regulate  freig1il.s  and  fares  for  business  done 
exclusively  within  the  Stete;  and  it  would 
seem  to  be  a  matter  of  domestic  concern  to 
prevent  tbe  oompany  from  discrlminatiiijg; 
against  persons  and  placet  In  Hississlppi, 
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80  It  m&y  make  all  needful  ref^lntions  al 
a  police  character  for  the  goremmeat  of  the 
cempany  wbfle  operating  Its  road  in  tbat 
jorisdictfon.  In  tbla  way  It  may  oertatnly 
rtqaire  the  company  to  fence,  etc. ,  as  mnch 
of  its  road  as  lies  within  the  State,  to  stop 
ita  trains  at  railroad  croeeings,  to  slacken 
speed  while  running  In  a  crowded  tborough- 
lare,  to  pat  Its  tarilb  and  time-tables  at 
proper  places,  etc.  This  company  is  not  en- 
tirely relleTed  from  state  control  In  Hissia- 
lippi,  simply  because  It  has  been  ineorpo- 
nted  by.  and  is  cairylnfr  on  business  in, 
the  other  States  through  which  its  road  runs. 
While  in  Mississippi  it  can  be  governed  by 
Mississippi  in  respect  to  all  things  which 
hsTe  not  been  placed  by  the  Constitution  of 
the  United  States  within  the  exclusive  Juris- 
diction of  Congress.    It  is  not  enough  to 

neot  the  State  from  acting  that  the  road 
lissinlppl  is  used  in  aid  of  loterstate 
commerce.    Legislation  of  this  kind,  to  be 
anconstitutional,  must  be  such  as  will  nec- 
ecnrily  amount  to  or  operate  as  a  regulation 
of  business  without  the  State  as  well  as  with- 
iD."   See  also  Smith  v.  Alabama,  134  U.  8. 
485,  $1  L.  ed.  608;  NaahviUe,  G.  <£  St.  L.  B. 
(V.  T.  Alabama.  138  U.  8.  M,  83  L.  ed.  853; 
OUttV*  A  A.  R.  Co.  T.  iWi,  105  III.  657; 
Sat  V.  Qrtend  TVurO;  JS.  Go.  14  Fed.  Rep. 
401 ;  /ows  v.  Chieaso,  M.  <ft  St.  P.  R.  Oo.  »8 
Fed.  Rep.  8S1 ;  GkUano,  M.  A  St.  P.  S.  Oo. 
T.  Btdur,  88  F^ed.  Rep.  849.   And  as  to  the 
right  of  tbe  State  to  regulate  the  charge  for 
tsKiDc  on  through  cars — "sw/tchlng"  as  it  Is 
e&lled— by  a  state  commission  It  was  held  to 
hare  no  reference  to  interstate  commerce,  in 
the  case  of  CAieago,  M.  A  St.  P.  R.  Oo.  v. 
Becker,  inpra.    And  again  It  was  held  in 
StaU  or  Jmoa  v.  CAieago,  M.  d  St.  P.  B.  Oo. 
8SFed.  Rep.  391,  that,  even  if  such  switch- 
iog  be  an  act  of  Intflralatie  commerce,  such 
n^lalion  is  valid,  as  it  does  not  refer  to  the 
carriage  of  freight  outside  tlie  State.  And, 
a^ain,  it  was  said  by  the  Supreme  Court  of 
Ibe  United  States  In  Gloutxtter  Firry  Co.  v. 
iVniMytranfo,  114  U.  8.  196,  39  L.  ed.  1B6, 
that  the  power  to  prescribe  regulations  to  pro- 
tect tbe  health  of  tbe  commnnity,  and  to  pre- 
reat  the  spread  of  disease.  Is  incident  to  all 
local  munlrlpal  authority,  however  much 
Rich  regolalions  may  iaterfere  with  interstate 
commerce.    The  Interstate  Commerce  Act  it- 
self, passed  Febniary  4,  1^,  and  amended 
March  3,  1889,  when  Congress  subjected  to 
its  control  all  commim  carriers  engaged  in 
ccolinaous  Interstate  or  International  traus- 
portation  of  passengers  or  property,  was  held 
oot  to  include  the  carriage  or  handling  of 
ptifflergetB,  by  rail  or  otherwise,  when  such 
carriage  or  handling  is  perfonned  wholly 
witbin  a  State.    Jb  parte  EoehUr,  30  Fed. 
Ren.  667.   This  is  the  result  of  all  the  d«- 
ciafoDs  of  the  ftderal  conrta.   If  the  Act  in 
qaestion  only  applies  to  and  operates  upon 
(nuismrtation  within  the  State,  It  is  imma- 
lerial  that  the  company  operated  on  is  part 
^  an  ioientate  line.   It  must  not  only  affect 
aimmerce,  but  it  must  aflfect  commerce  witli 
foFeini  nations,  or  among  the  States,  or  with 
(he  ladian  tribes.   But,  if  the  Act  is  one 
In  the  exercise  of  a  police  power,  it  is 
within  the  legitimate  a&d  uncliaileneed  do- 
WL.R.A. 


main  of  the  State;  snch  as  to  regulate  con- 
cerning the  public  health,  public  peace  and 
morality  and  decency. 

Now,  what  Is  this  police  power,  and  where 
does  it  reside?  It  la  defi'ed  to  be  the  au- 
thority to  eetablishi  for  the  Intercourse  of 
the  several  membera  of  the  body  politic  with 
each  other,  Utose  rules  of  good  conduct  nnd 
good  neighborhood  which  are  calculated  to- 
prevent  a  conflict  of  rights,  and  to  Insure  to 
each  tbe  uninterrupted  enjoyment  of  his  own, 
so  far  as  is  reasonably  consistent  with  a  cor- 
responding enj.>yment  by  others,  and  Is  usu- 
ally spoken  of  as  tbe  authority  or  power  or 
police.   This  is  a  most  comprehensive  brancli 
of  sovereignty,  extending,  as  it  does,  to  every 
person,   every  public  and  private  right, 
everything  in  the  nature  of  property,  every 
relation  in  the  State,  in  society,  and  in  pri- 
vate life.    The  power  vested  in  the  Legisla- 
ture to  make,  ordain  and  establish  all  man- 
ner of  wholesome  and  reasonable  laws,  stat- 
utes and  ordinances  as  tiiey  diall  Judge  to  be 
for  the  good  and  welfare  of  the  Common- 
wealth, and  for  the  subjects  of  the  same. 
The  exercise  of  this  power,  at  least,  has  been, 
left  with  the  Individual  States,  and  cannot- 
be  taken  from  them,  and  exercised  wholly 
or  In  part  under  legislation  of  Congress. 
Oooley,  Const.  Lim.  716;  United  Stata  v. 
DewtU,  76  r.  8.  9  Wall.  41,  19  L.  ed.  S98. 

Quarantine  and  health  laws  of  every  de- 
scription, proper  regulations  for  the  use  of 
highways,  and  the  general  right  to  control 
and  regulate  the  public  use  of  navigable 
waters  are  unquestionably  with  tiie  State  un- 
der the  police  power.  Indeed,  the  police 
power  of  a  State,  in  a  comprehensive  sense, 
embraces  its  whole  system  of  internal  regula- 
tions by  which  tbe  State  seeks,  not  only  to- 
preserve  the  public  order,  and  to  prevent 
offenses  against  the  State,  but  also  to  attabtisb 
for  the  intercourse  of  citizen  with  citizen 
those  rules  of  good  manners  which  are  cal- 
culated to  prevent  a  conflict  of  rights. 
Judge  Cooley  says,  in  the  American  constitu- 
tional system  the  power  to  establish  the- 
ordinary  regulations  of  police  has  been  left 
with  the  States  Individually,  and  it  cannot 
be  taken  from  them,  either  wholly  or  In 
part,  and  exercised  under  legislation  of  Con- 
gress ;  so  decided,  as  we  have  seen,  I'n  l/uil- 
ed  StaUa  v.  DeicUt,  76  U.  8.  9  Wall.  41,  1» 
L.  ed.  59s.  Neither  can  the  national  gov- 
ernment, through  any  of  its  departments  or 
oflScers,  assume  any  supervision  of  the  poli<» 
regulations  of  the  States.  The  State  may 
also,  under  this  power,  says  the  same  learned 
author,  regulate  the  grade  of  railways,  and 
prescribe  how  and  upon  what  grade  railway 
tracks  may  cross  each  other ;  and  It  may 
apportion  the  coat  of  making  the  necessary 
crosBinus  between  tbe  corporations  omiing 
the  roads;  and  tt  may  establish  regulations 
requiring  existing  rauways  to  ring  the  bell 
or  blow  the  whistle  of  their  engines  imme- 
diately before  passing  highways  at  grade, 
or  other  places  when  their  approach  might 
be  dangerous  to  travel,  or  to  station  Hag- 
raon  at  such  or  any  other  dangerons  places. 
The  Legislature  has  power  by  general 
laws,  from 'time  to  t^ime,  ks  tne  public 
exigencies  may  require,  to  regulate  corpora- 


Digitized  by 


U4 


XJnamn  Buxn  Dhesiot  Oodbt,  Waninr  Dinuar  v  HnMinii. 


tions  In  Uieir  franchise*  so  aa  to  proride  for 
Ibe  public  safety.  This  is  held  to  be  a  mere 
police  regulation.  Oalena,  C.  <£  U.  R.  Co.  v, 
Lomii,  IS  HI.  M8.  But  certain  powers  di- 
rectly ftffecting  oommerce  mar  ■oraetimes  be 
exerclaed,  when  the  purpose  is  not  to  Inter- 
fere with  congressioDai  legislation,  but 
Hierely  to  regulate  the  time  and  msoner  of 
trtiDsacting  business  with  a  view  to  facilitate 
trade,  secure  order,  and  prevent  confusion. 
Vantiei^U  V.  Adatna,  7  Cow.  831,  where 
Woodwwih,  states  very  clearly  the  prin- 
ciples on  wbieb  police  regulations  bib  sus- 
tained io  such  cases. 

We  have  said  that  the  lawi  to  prevent  the 
desecration  of  the  Sabbath  came  properly 
under  the  police  power  of  the  State.  Judge 
Coolej  says,  on  tliis  subject,  the  statute  for 
the  punishment  of  public  profanity  requires 
no  further  Justification  than  the  natural  Im- 
pulses of  every  Dum  who  believes  in  a  Su- 
preme Being,  and  recognizee  HIa  right  to 
the  reverence  of  His  creatures.  The  laws 
against  the  desecration  of  the  ChriBtian  Sab- 
bnth  by  labor  or  sports  are  not  so  readily 
defensible  by  arguments,  the  force  of  which 
wilt  be  admitted  by  all.  The  laws  which 
pnAlbit  ordinary  employments  are  to  be  de- 
fended either  on  the  same  ground  which  jus- 
tifies the  punishment  of  profanity,  or  as  es- 
tablishing sanitary  regulations,  based  upon 
the  demonstration  of  experience  that  one  day's 
rest  in  seven  is  needful  to  recuperate  the 
«zhau8ted  energies  of  body  and  mind.  Judge 
Cooley.  speaking  of  those  laws  enacted  to 
prevent  desecration  ctf  the  Sabbath,  says  they 
are  not  unconstitutional  as  a  restraint  upon 
trade  and  commerce.  There  can  no  lunger 


be  anv  question,  if  any  there  ever  was,  that 
such  laws  may  be  supported  as  regulations 
of  police,  Spteht  v.  Om.  8  Pa.  812;  Bfrnm 
V.  Biehardt.  3  Ohio  St.  887 ;  £p  parte  An- 
Orma,  IS  Gal.  678;  Be  parte  Biri,  19  Gal. 
180.  Upon  this  subject  of  the  Sabbath  day 
observance,  I  have  found  none  but  atate  de- 
cisions in  a  great  multitude  of  cited  cases. 
It  does  not  appear  to  have  been  ever,  so  far 
as  my  Investigation  has  gone,-~whIch  has 
been  somewhat  limited,  ana  not  thorough,— « 
matt«  of  decision  with  the  federal  courts, 
so  far  as  the  States  are  concerned.  And  I 
believe  there  la  no  probability  that  Congress 
will  ever  assume  the  right  to  regulate  the 
observance  of  the  Sabbath  day  in  the  States. 
If,  however.  It  should  ever  do  ao,  I  do  not 
doubt  that  the  American  Congress  will  pro- 
tect the  American  Sabbath  day  from  unneces- 
sary desecration,  by  whomsoever  it  Is  essayed. 
Nor  do  I  doubt  that,  if  the  Supreme  Court 
of  the  United  States  should  have  this  ques- 
tion under  consideration,  it  would-hold,  aa 
my  view  is,  that  the  Sunday  Lawn  of  thia 
Commonwealth  are  within  the  police  powers 
of  the  State,  and,  moreover,  that  they  in  do 
wise  affect  Interstate  oommerce,  but.  'being 
limited  in  t^eir  operations  to  the  State, 
whatever  effect  thev  have  upon  the  through 
line  of  trao^ortatlon  outside  of  the  State, 
it  is  no  more  than  Is  proper,  and  In  no  way 
an  Interference  with  the  granted  power  of 
the  Coajtress.  It  Is  to  be  regretted,  as  it  la 
a  federal  question,  that  it  caanot  go  up  to 
the  Supreme  Court  of  the  United  Stioea,  and 
be  settled  there.  Holding  the  vlewa  I  do,  I 
am  constrained  to  dissent  fitom  tfae^  oplnloa 
of  the  majority 
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riDBUTY  A  CASUALTY  00.  of  New 
York. 
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Sun-stroke  or  beat  prostration  Is  not  a 
bodUjr  IqJvuT'  **Bustaln»d  tbrouRh  extemaU 
violent  and  aoddenUl  raAani"  wlthtn  the  moan- 
lof  of  an  loBuraooe  poUoj'  coverf miota  Injuries, 
but  expreasir  excluding  tiaUlitj  tO£  "any  disease 
or  bodily  laflrmit>." 

(June  8,  un.) 

ACTION  to  recover  the  amount  alleged  to 
be  due  on  a  policy  of  accident  Insurance 
on  demurrer  to  petition.   Demurrer  nMtotfMtf. 

Statement  by  PUUpa,  J.: 

This  Is  an  action  mi  an  acddent  tnsunnce 
policy.  The  sssured,  Wflkragbby  U  DoEier. 
on  the  26th  day  of  April,  18M,  faxdc  out  a  poU 


NOTB.— For  Tsrious  notM  on  the  nibjeot  of  aod- 
4eDt  iDSuranoe,  see  UdIod  Mut.  Aoo.  Asso.  t.  BVo- 
hsrd  au.>  10  L.  R.  A.  883;  Sbeaoon  v.  Padflc  Hut. 
I..Iiis.0o.<VtaJ9  XikR.  A.MIt  Paul  T.Tkavalets 
Ins.  Co.  (K.  TJ  8  L.  B.  A.  4ia 

IS  L.  a  A. 


WESTERN  DISTRICT  OF  MISSOURI. 


icy  of  insurance  in  the  defendant  Company, 
which,  by  lis  terms,  would  expire  on  the  26th 
dayof  April,  1891.  The  assurancewas  "against 
bodily  injuries  ausiained  through  externai,  vio- 
lent, and  accidental  means."  It  did  not  cover 
"any  disease  or  bodily  Inflrmity."  The  in- 
sured was,  by  occupation,  a  supervising  archi- 
tect. The  petition,  by  his  wife,  the  named 
beneficiary,  alleges  that  the  assured,  while  in 
tl)e  discharge  of  his  ordinary  avocation,  and 
without  any  voluntary  exposure  on  his  part, 
came  to  his  death  on  the  38d  day  of  Jnu^  1800, 
"by  son-stroke  or  beat  prostraUon."  To  this 
petition  the  defendant  demurs,  on  the  ground 
that  petition  does  not  state  facts  suiflcient  to 
conntitute  a  cause  of  action,  In  that  it  shows  on 
Its  face  that  the  alleged  injury  was  not  acci- 
dental, within  the  meaning  of  the  policy. 

Jfmn.  Warner,  Dean  A  Hskgrermaa 

(or  defiant  In  support  of  the  demurrer. 

Me$trt.  Peak,  Teager  4k  Ball,  for  peti- 
tioner, eontra: 

Insanity  is  not  a  disease,  and  one  afflicted 
with  Insanity  was  as  much  the  subject  of  an 
accident  as  ft  be  bad  tiillen  from  the  top  of  ft 
bouse. 

ITarth  Ameriea  .4ea.  init  Ok  t.  OwmM,  190 
U.  a  SS7,  80  L.  ed.  740l 
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Tben  an  aon  of  tbe'ekneoti  of  an  acd- 
deotal  oatare  in  mn-stroke  than  in  InMQlU . 

An  accident  is  "an  event  that  takes  {uace 
vitboat  ooe't  foresicbt  or  expectaiion;  an 
event  which  proceeds  from  an  uokoown  cause 
or  »  an  unusual  effect  of  a  known  cause,  and 
tbereToieDot  expected;  chance,  caaualt^,  coo- 
tingeDCT,  happeniag  by  cbanoe  or  unexpected- 
ly; taking  place  not  according  to  ibe  usual 
coarse  of  ibin^;  casual,  fortuitous." 

North  Amencaa  L.  dk  Ace.  Im.  Co.  t.  Btir- 
TwghM,  68  Pa.  48. 

The  killmg  of  a  person  by  ligfalniog  is  an  ac- 
ddent. 

Uateherqft  v.  Trarelira  In$.  Go.  87  Ky.  800. 

A  stroke  of  the  sun's  beat  is  as  unexpected 
and  as  accidental  to  the  party  who  receircs  it 
aa  a  stroke  of  Hghtoiog.  As  at  least  throwing 
some  lisbt  upon  the  question,  see^ 

United  8tate»  Mvt.  Ace.  Amo.  v.  Barry,  ISl 
D.  8.  100,  33  L.  ed.  60,  23  Fed.  Rep.  713;  Ue- 
QUnehy  v.  PidOity     C.  Cb;  SO  Me.  3S1. 

Phll^a,      delivered  the  (^nloa  of  the 

court: 

The  question  to  be  decided  is  whether  or 
not  death  resultlog  from  suD-stroke,  or  heat 

firostration  comes  within  the  means  of  injury 
Mured  against.    This  precise  question  does 
not  appear  to  have  been  passed  upon  Xtj  any 
Anwrican  court,  but  it  la  not  too  mock  to 
Biy,  perhaps,  that  it  may  be  regarded  as 
■ettlra  in  the  negative  in  £ngland  by  the 
opinion  of  OKi^  Jtatiee  Oockbum  in  Sinter 
V.  Maritimf  Ptmenger'a  Aatur.  Oo.,  8  SI.  A. 
£1.  478.   The  policy  there  assnred  against 
"any  personal  injury  from,  or  by  reason  or 
Ineoosequenoe  of,  any  accident  wbtch  diould 
happen  to  him  upon  any  ocean,  sea,  river, 
or  lake."  The  assured  was  master  of  the 
ship  Saltan,  and  in  the  course  of  his  voyage 
he  arrived  in  the  Cochin  River,  on  the  south- 
west coast  of  India,  and  in  the  usual  course 
of  bU  vocation  he  was  smitten  by  a  sun-stroke, 
from  the  effect  of  which  he  died.   On  full 
eoaaideration.  It  was  held  that  his  death 
must  be  considered  as  having  resulted  from 
a  natural  cause,  and  not  from  accident, 
within  the  meaning  of  the  policy.  The 
policy  there  did  not,  as  here,  contain  the 
wofds'extemal,  violent, "uid  yet  the  learned 
^ief  justioe  held  that  the  term  accident," 
ss  used  in  the  policy,  involved  necessarily 
some  violence,  casaalty,  or  iih  nuigor.  He 
says:  "We  cannot  think  disease  produced 
by  the  action  of  a  known  cause  can  be  con- 
sidered as  accidental.   Thus  disease  or  death 
eagendered  by  exposure  to  heat,  cold,  damp, 
the  vietssltudas  of  climate,  or  atmospheric 
iBfloenoea,  cannot,  we  think,  properly  be  said 
to  he  accidental,  unless,  at  all  events,  the 
exposure  is  Itself  brought  about  by  circum- 
•anoei  which  may  give  it  the  character  of 
accident.   Thus,  by  way  of  Illustration,  if, 
from  the  effects  of  ordinary  exposure  to  Uie 
elemeota,  suck  ae  is  comoKm  in  the  course  of 
Bavipmn,  a  marina-  abould  catch  cold  and 
die,  SDdi  death  would  not  be  acotdental ; 
althoufh  If,  being  obliged  by  shipwreck  or 
<^  diaasters  to  quit  uie  riiip,  and  take  to 
the  sea  in  an  open  boat,  be  remained  exposed 
vet  and  coid  for  some  time,  and  death 
o*wd  Uwnfron.  tlw  death  might  properly 


be  held  to  be  the  result  of  accident  It  Ja 
true  that,  in  one  sense,  disease  or  death 
through  the  direct  effect  of  a  known  natural 
cause,  such  as  we  have  referred  to,  may  be 
said  to  be  accidental,  inasmuch  it  is  un- 
certain beforehand  whether  the  effect  wiU 
ensue  in  any  particular  case.  Exposed  to 
the  same  nialnria  or  infection,  one  man  es- 
capes, another  succumbs.  Tet  diseases  tliua 
arising  have  always  been,  considered,  not  aa 
accidental,  but  as  proceeding  from  natural 
causes.  In  the  present  instance,  the  diseaso 
called  'sunstroke,'  although  the  name  would 
at  first  seem  to  imply  something  of  external 
violence,  is,  so  far  as  we  are  informed,  an 
inflanunatory  disease  of  the  brain,  brought 
on  by  exposure  to  the  too  iut«nsa  heat  of  the 
sun's  rstya.  It  is  a  disease  to  winch  persons 
exposing  themselves  to  the  sun  in  a  tropit  al 
climate  are  more  or  less  liable,  just  as  per- 
sons exposed  to  the  other  natural  causes  to 
which  we  have  referred  are  liable  to  diaasr 
trous consequences  therefrom.  Tiie  deceased, 
in  the  discharge  of  his  ordinary  duties  about 
his  ship,  became  thus  affected,  and  so  died." 

Aco(9tling  to  this  high  authority,  a  dificiiaa 
produced  by  a  knov^n  cause  cannot  bo  consid- 
ered aa  accidental.  This  conclusion  has 
bttBu  aooepted  as  authoritative  by  text- writ' 
era.  Bliu,  Ins..  ft  809;  May.  Ins.  8d  ed. 
%  510.  If  sun-stra«e  or  heat  prostration  is 
properly  classified  among  diseases,  it  is  ex- 
pressly excepted  from  the  operation  of  this 
polipy.  It  IS  discussed  in  works  on  puLhol- 
ogy  imder  the  head  of  diseases  of  the  brain^ 
Niemeyer,  in  his  work  on  Practical  Uedicioe 
(vol.  3,  pp.  181,  182),  treats  of  it  under  the 
head  of  diseases  of  the  brain.  He  asserta 
that  the  Investigations!  and  experiments  ot 
BO  renowned  a  soecialist  as  Oberuler  lutve 
entirely  exploded  the  once  common  nutioa 
that  Bun-str<Mce,  or  inaolatio,  depends  upon 
hyperceinia  of  the  brain,  inducea  by  the  Ac- 
tion of  the  sua*8  rays  on  the  bead.  The 
rays  of  the  sun  are  not  essential  to  it  **It 
is  now  known  that  in  this  disease  there  is  a 
seiioufl  derangomeat  of  the  heat -producing 
function,  and  al  great. rise  in  the  bodily  tem- 
perature, which,  in  extreme  case,  nmy  reach 
109  deerees  or  110  degrees  Fahr."  And  he 
concludes  that,  while  nothing  Is  yet  known 
of  the  anatomical  lesions  upon  which  sun- 
stroke depends,  yet  "the  disorder  has  a  defl- 
nite  material  basis."  A  standard  Encyclo- 
p«edia  (Britannica,  vol.  28,  p.  666)  terms  it 
a  "disease,"  and  prescribes  its  methods  of 
treatment  From  this  and  other  stjindard 
works  we  collate  the  following  facts:  Tliat 
it  is  a  term  applied  to  the  effects  upon  the 
central  nervous  mtem,  and  through  it  u|ion 
other  organs  of  the  body,  by  exposure  to  the 
sun  or  to  overheated  air.  "Alttiough  most 
frequently  observed  in  tropical  regions,  this 
disease  also  occurs  in  tonperate  climates 
during  hot  weather.  A  moist  condition  of 
the  atmospliere,  which  interferes  with  the 
cooling  of  the  overheated  body,  greatly  in- 
creases the  liabill^  to  suffer  from  this  ail- 
ment." The  common  moticm  that  sun-stroke 
or  "heat  prostration,"  as  it  is  termed  in  the 
petition,  comes  like  a  stroke  of  lightning 
from  a  piercing  ray  of  the  sun.  Is  utterly  at 
,  fault  It  afbcts  persons  frequently  during 
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tl  •  uigbt.  It  often  remits  from  oTercixnrd' 
fug  Id  quarters,  as  in  the  case  of  soldiers  Id 
barracks,  and  to  persoos  in  poorly  ventilated 
rooms.  Also  persons  whose  employment  ex- 
poses them  to  heat  more  or  less  intense,  soch 
as  laundry  workers  and  stokers,  are  apt  to 
suffer  from  this  in  hot  aessons.  "Causes 
calculated  to  depress  the  healtli,  sudi  as  pre- 
Tious  disease,  particularly  affections  of  tlie 
nerrous  system,  anrlety,  worry  or  overwork, 
irregularities  in  food,  and,  in  a  mailied  de- 
cree, intemperance,  have  a  predisposing  in- 
fluence; while  personal  unclean!  iness.  which 
prevent  among  Other  things,  the  healthy 
action  of  the  skin,  the  wearing  of  tight  gar- 
ments, which  impede  alike  the  functions  of 
heart  and  lungs,  and  living  in  overcrowded 
and  insanitary  dwellings,  nave  an  equally 
hurtful  tendency."  Longmore,  in  his  re- 
ports of  cases  occurring  in  the  British  army 
In  India,  where  It  is  quite  prevalent,  attrib- 
utes it  much  to  the  foul  air  and  badly  ven- 
tilated quarters,  and  he  also  speaks  of  Its 
pathological  conditions.  In  all  its  forms, 
ranging  from  "beat  syncope"  and  "beatapo* 
plexy"  U,  'ardent  thermic  fever,"  it  Is  sub- 
jected to  medical  treatment  as  a  disease,  and 
Its  fatality  is  estimated  at  44)  to  SO  per  cent. 
With  what  propriety  for  accuracy,  therefore, 
can  this  malady  be  termed  an  accident,  any 
more  than  cbolers,  small-por,  or  yellow 
fever,  or  apoplexy?  It  may  be  an  accident 
that  a  person  ts  exposed  to  it,  but  the  con- 
ditions under  which  the  human  system  may 
be  affected  by  it  certainly  Iwlong  to  natural 
causes,  which  may  reasonably  be  anticipated, 
as  they  come  not  by  chance.  The  **  aecioent, " 
as  used  fn  the  policy,  Is  presumed  to  be 
employed  in  Its  ordinary,  popular  sense, 
which  means  "happening  by  chance "un- 
expectedly taking  place;"  "not  according 
to  the  usual  course  of  things."  So  that  a 
result  ordinarily,  naturally,  flowing  from 
the  conduct  of  the  party  cannot  be  said  to  be 
accidental,  even  where  he  may  not  have  fore- 
seen the  conwquences. 

It  Is  not  deemed  essential  Xp  a  vindication 
of  the  correctness  of  the  conclusion  reached 
to  review  the  various  American  decisions  il- 
lustrntijig  the  application  of  the  term  "acci- 
dental" employea  in  such  policies  further 
than  to  note  the  palpable  distinction  between 
them  and  the  case  at  bar,  X>eath  by  drown- 
ing is  accidental,  as  there  Is  preivnt  the 
HV0OT,  external  and  violent,  producing  as- 
phyxia, and  in  the  act  nroductng  the  injury 
there  is  something  unforeseen,  unexpected, 
and  unusual.    May,  Ins.  %  S16. 

In  United  States  Aee.  Am.  v.  fktrry,  181 
U.  3.  100,  88  L.  ed.  00,  the  assured,  after 
two  rtY>KT  persons  had  jumped  from  a  plat- 
form ilv«  f«et  from  tbe  ground  wtth  safety, 
also  Jumped  tberefrom,  followed,  as  to  bin, 
with  aertous  comequencea,  prodncing  a  itrlct- 
nre  of  the  duodenum,  from  wbtcb  death  en- 
mi«d.  In  tbst  caw  tbe  deceoaed  Intended  to, 
and  llioagkt  that  he  wouM,  alight  safely, 
and  it  was  a  questton  for  tbe  jmr  to  say 
wbotber  or  not  It  waa  an  accident  tbat  be 
did  Dot.  Tbe  court  aaya:  "If  tbe  deatb  Is 
Kucb  aa  foUowa  from  ordinary  meana  toIdd- 
larlly  employed  In  K  not  mntanit  or  tinex- 
pet'iid  wu7(  it  cannot  be  called  a  reault 
13  L.  R.  A. 


effected  by  accidental  means;  but  If  In  tiie 
act  which  precedes  tbe  injury  something  un- 
foreseen, unexpected,  unusual  occurs,  which 
produces  the  injury,  then  the  Injury  has  r*< 
salted  through  accidental  means." 

In  Umted  Utata  M\U.  Ate.  Ano.  r.  Nm- 
man,  84  Va.  63,  the  assured  was  found  dead 
in  his  bed  in  the  morning,  caused  evidently 
by  Inbaling  coal  gas.   The  case  turned  upon 
tile  question  whether  or  not  this  gns  wus  a 
poison  or  poisonous  substance,  witliln  tlie 
meaning  of  the  exception  cocLsined  In  tho 
policy.    The  controversy  among  the  experts 
was  as  to  whether  death  resulted  from  car- 
bonic oxide  or  carbonic  acid,  and  as  to  tlieir 
resultant  poisonous  power,  both  cauRin^ 
death  by  suffocation.   Such  a  death  clearly 
came  within  the  terra  "accidental,"  and  it 
waa  left  to  the  jury  to  determine  whether  or 
not  carbonic  oxide  is  poisonous  within  the 
meaning  and  int«nt  of  tbe  words  "poison" 
and  "poisonous"  as  used  In  the  policy.  This 
course  waa  pursued  by  the  court  in  view  of 
the  conflict  In  the  testimony  as  to  whether 
such  gases  were  strictly  "poisonous"  in  the 
ordinary  acceptation  to  be  imputed  to  such 
term  in  the  policy.    These  cases  do  not  pre- 
sent the  question  of  an  accident,  and  dl.seasc 
as  in  the  case  at  bar.    In  Baron  v.  United 
Stntea  Mttt.  Aec.  Amo.,  1S3  N.  Y.  904,  It  was 
held  tbat  death  resulting  from  a  malignant 
pustule,  caused'  by  the  infliction  upon  tbo 
body  of  diseased  animal  matter  containing 
bacillus  anthrax,  Is  death  from  disease,  and 
not  within  the  terms  of  an  accident  poIicT 
similar  to  tbe  one  under  consideration,  ft 
was  likened  to  what  Is  cftll^  "wool  sorter's 
disease,*  because  it  happens  to  pet^le  who 
handle  wool  and  hides,  mch  as  tanners.  ' 
butchers  and  herdsmen.    Although  the  med- 
ic-1  experts  admitted  tbat  this  species  of 
malady  belonged  to  pathology,  yet  they  at- 
tempted to  except  this  instance  from  tho 
classiflcation  of  disease  by  defining'  It  as  a- 
"pathological  condition,  and  succumbing  of 
the  body  to  the  inllictton  of  this  particular 
poison."   But  the  court  held  that  a  patho- 
logical condition  "means  neither  more  nor 
less  than  a  diseased  condition  of  tbe  ixidy,'* 
and  tlierefore,  as  the  policy  expressly  ex- 
cepted Iwdlly  indrmity  or  disease,  thei-e 
could  be  no  recovery.   The  court  says :   "  Ho 
abrasion  of  tSie  skin  is  needed  to  produce  th» 
contact  of  the  bacilli,  and  what  follows  from 
such  contact  seem  to  be  as  plainly  a  t'lseastt 
as  in  the  case  of  small-pox  or  typhoi'^  ever.* 
Sun-stroke  seems  to  be  recognized  by  the 
courts  in  New  York  as  a  disease.    In  7A*w 
V.  WotUUnt.  L.  Int.  Cb..  SThomp.  AC.  364. 
tbe  contention  was  as  to  wheUier  the  court 
should  take  ludlclal  cognizanoe  of  the  fact 
that    cuD-strcAe    waa    "a   serions  dlaease," 
wltbrln  tbe  terms  ot  the  potior.    Ttaere  seemed 
to  1>«  no  question  made  tbat  It  was  not  a 
dlseaao,  but  wbetbar  tbe  fact  of  Us  eeriran- 
nees  abould  be  left  to  the  determination  of 
tbe  Jury.     Courts  may  tak*  oegnlaance  of 
facts   generally    known   and    retiogidsed  In 
nature,  aclencc  and  history.    Tbey  will  take 
notice  of  processea  la  art  and  eclence,  tbe 
results   of    wblcb   are    matters    of  ci»BtnoiD 
koewlodge^    Bntcn  v.  Piper,  91  U.  B.  87,  26 
L.  ed.  800.    Tbey  will  taks  notice  of  tlia 
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um(  pkotogmphy,  %nd  Ub  prod>ictiQn  .'Of 
ainect  likeoewea;  UnOtnook'*  Qm,  7.6  Pa. 
S4I);  CboMM  T.  ^i^'nt,  l  .Abtk  App.  Dec 
4»1.  Alio,  that  coal  oil  is  inflammable. 
SlaU  V.  Hayet.  78  Uo.  318. 

6o  ^ould  courts  .take  notice  that  fever  in 
it£  multifonn  grades  is  a  disease,  and  I  ap- 
jHetaend.  io  view  of  the  uoiyersal  asajeament 
of  apoplexy  in  pathology  among  the  diseases 
of  the  bniD,  that  it  would  not  be  seriously 
qMStioaed  that  courts  in  trials  befi^  juries 
Mij  sisnmr  It  to  be  a  bodily  disease. 

It  is  suggested  in  argument  by  the  learned 
CMiiuel  for  plaintiff  that  at  some  time  an- 
untH  to  the  issuance  of  this  polic;  the  de- 
Iddsnt's  policies  contained  an  express  ex- 
ception ai^nit  iiOnry  by  son-stroke,  and 
t^  in  Ito  ciicolan  diiteibuted  at  tbe  time 


the  poljiiy  i»Qi^9tioi^  was  issiicd  it  asserted 
tliat  practfqlmT,  al^  xhe  o^d  cpndUiQDS  \fa^ 

fore  argued  tnat  this  was,  taatnmouiLt.,^  m 
assuianoe  on  its  purt  timt  Run-aii'ofc'e  wjQtjla 
th^C^IQTth  I't-'  rL'.L.MriliHl  by  it  :ui  expressedi 
within  tbe  tcniis  "  rxtiTinil,  viiiluiit  and  hc- 
ci(l<3iit;il, "  Whal  (lir  fauls  ;irf  tinn-bitif;  Lliis 
Assertion  the  court  cannot  know,  and  what 
the  law  arising  thereon.'ntay  the  court  la 
not  required  on  this  issue  to  say,  aa  no  such 
facts  appear  in  the  petition.  The  court  can 
look  aloDe  to  the  petition  in  passing  on  the 
demurrer.  The  demurrer  admits  only  such 
facts  aa  appear  on  tbe  face  of  the  petition, 
and  such  aa  are  well  pleaded. 
It  resolta  tbat  the  dimurrer  it  Mtutainei. 


MARYLAND  C50URT  OF  APPEALS. 


Samoel  D.  HELFKICH,  Appl., 
t. 

CATOBSVILLE  WATER  GO. 


ItoricM  ttf  «be  owner  off  l«Bdbar«er> 
lif  MaatrMuntevae  It  m  a  pMfeartt 

tainMooable  war  Is  not  aSeeted  by  the  fact 
tktt  tbe  waters  an  tberebr  nuute  unfit  for  use, 
ittkoafta  the  water^worka  of  an  Inoorporated 
eoapaar  teve  been  — tabUshed  lower  down  to 
avrtr  (he  pnbUo  wttk  water  £nm  tbnt  stream. 


HOOL— PolMion  isotcrs. 

A  psfwm  haa  a  rljtbt  to  use  a  atnam  as  It  paas- 
•  ttaroucta  hia  laoda  for  all  reasooabliel  purposea, 
ud  fa  the  manner  In  wtatoh  such  streama  are 
WBtllr  encored.  Oarbait  y.  Aubuni  Oaa  Ltgbt 
Co.  U  Barb,  m,  a»;  Badollff  v.  firoolclyn,  4  N.  Y. 
m  TboniM  T.  Brackoey.  17  Barb.  Ot.  «Q-8M; 
fnsser  MoCta«SDer,  8  Uuis.  878;  8nov  v.  Fanons, 
a  VL  tm,  M-UBt  Pitta  y.  Laooaster  HOls,  U  Met. 
Uk  Cut  y.  DaoMs,  B  Met.  476,  477;  Jacobs  v.  Al- 
lnd.«Tt.ia& 

TW  gnsstion  whether  Us  uae  of  the  stream 
a  t  rtaaooable  one.  under  the  drauiMtanoea,  Is 
«ae  of  fact.  0*micir  y.  MoCbeaner.  •u|>ra:  Bay 
T.  Oohoei  Oo.  2  N.  T.  IBS;  Tremain  t.  Cohoes  Conn- 
tr.  Id.  lO:  TlMxnas  v.  Brackney,  supra:  Hoosee  v. 
BmmmA,  IB  Barb.  8B;  Sampson  y.  Hoddlnott,  88 
h(.  L.  *  Bil.  Mi  Hsrrltt  t.  BxtakerfaolE,  17 
MaaM;  PoUItt  t.  Lon*.  BSterb.  10:  Cronley  y. 
MrittOTtor.  Ifa  R.  2  Ch.  App.  478:  HoCkllum  v.  Oer- 
■MtowB  Water  Co.  M  Pa.  40;  Crosby  v.  Beany,  1» 
He.  m  Handr  v.  8fault%  »<  N.  T.  MS;  Ansell, 
*ittfeonnss.Mk  ed.1Mr.  •  M.  note  1;  Cotton  y. 
>taMMt  HCR.  Oo.  18  Met.  4»:  Bomdl  y.  Soott,  B 
Onr.Ot;  Baldwin  y.  GalUna.  10  Wend.  MB;  Hoto- 
MBT.  BoOloc  Sprlnc  a  Oo.  14  N.  J.  Bq.  ML 

The  qmsUon  whether  a  partlinDarnse  of  the  wa- 
t^tCaftceam  by  one  owner  Is  eonsMeot  with  tbe 
>%htiof  oOier  ownets  on  tbestieam  below  k  gen- 
mnyoBsof  faotforajuiy.  In  the  absenoe  of  a ; 
'hkt  bf  praacrlpUmi  or  yiaot  the  teat  is  whether 
partJcolar  use,  under  the  eironmstanoes.  to  a 
•Mnsble  one  (Prenttoe  y.  Galger,  74  N.  T.  841); 
^■Kh  owner  bea  tbe  rffbt  to  enjoy  tbe  eonttn- 
"N  few  of  tta  stmna.  to  WBS  Hs  fOne,  and  to 


(Junel8,18BL) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Baltimore  County' en-i 
joiniog  him  from  permitting  cows  or  other  an- 
imals  .to  enter  or  stand  io ,  or  bef oid  tbe  waters 
of,  a  stream  from  which  plaintiff  supplied  the 
inhabitaots  of  CatoDsville  with  water  for  do- 
mestic purposes.  Severaed.  . 
The  facts  are  stated  In  the  opipioo. 
Argued  before  Alvey,  C4.  J.,  and  Irving, 
Robinson,  Bryan,  Briscoe,  Miller,  Fowler  and. 
HeSherry.  JJ. 


I  make  Italted  and  temporary  appropriation  ot  Its 
watera  These  rifftats  are  held  m  oommon  with  all 
others  having  lands  bordertog  upon  the  same 
stream;  but  bis  enjoyment  must  oeocssarily  be  ac- 
cording to  his  opportunity,  prior  to  those  below 
him.  subsequent  to  those  above.  It  follows  that  all 
such  rights  fere  liable  to  he  modified  and  abridged 
In  their  enjoyment  by  the  ezerolse  by  others  of 
thetr  own  rights;  and,  so  far  as  they  are  thus 
abridged,  tbe  loss  is  damnum  ohsQtM  injuria.  The 
only  llmtt  that  can  be  set  to  this  abrldgmens 
through  the  exercise  by  others  of  their  natural 
rights  is  In  the  sUndard  or  measure  of.  reasonable 
use.  Oould  V.  Boston  Duok  Co.  IS  Ony,  442;  Has- 
Uns  V.  HasklOB,  S  Gray,  880;  Tourtrtlot  y.  Phelps,  i 
Gray,  m.  m;  Thurber  v.  Martin,  i  Gray,  804;  Pitt* 
y.  Lancaster  Hills,  18  HeL  UM:  Wedsworth  y.  TU- 
Mson,  U  Oonn.  806;  Sprmg&eld  v.  Harris,  4  Allen. 
4B4;  O'Klley  v.  MoChesoey.  4BN.  Y.  872. 

Tbe  riparian  owners  of  lands  adjoining  &esb 
water,  non-navigable  streams,  take  title,  ad  tiaque 
Mum  aijwjB  (to  the  thread  of  tbe  stream),  end 
theretty  aoquire  the  right  as  Incident  to  sn^  tWe 
to  the  nsnXmotoary  enjoy  ment  of  tbe  undlmlnlsbed 
and  undMorbed  How  of  such  water.  "Freeh  itveia 
of  what  kind  soever  do  of  common  right  belong  to 
the  owaeia  of  the  soil  adjacent,"  is  the  ezpreaslre 
language  of  tbe  oommon  law,  and  is  of  universal 
applloatl<M).  Clinton  y.  Myers,  4S  N.  T.  511,7  Am. 
Bepu  878;  Chenango  B.  K  Go.  v.  Paige,  88  N.  T.  178t  3B 
Am.  Bep.  407:  Smith  y.  Boobeater.  92  N.  T.  488.  See 
notes  to  Barton  v.  Union  Cattle  Co.  iNeb.)  7  L.  B.  A. 
4Vr:  Chapmen  v.Boohester  (N.  T.)  1  L.  B.  A.  881; 
Oidumbns  *  H.  Oial  *  Iron  Co.  r.  Tucker  (Ohio)  U 
L.  R.  A.  Sri;  a«wn  r.  Ounnlnvbam  {Iowa}  IS  L.  B. 
A.H>. 
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Mmra.  •Lntknr  K.  Bsjraolds  and 
Ottorce  R.  WUlla  for  appeUaot. 

ifeaart.  Edwin  J.  Fttrftar  and  Joka  X. 
T«llatt,  'or  appellee: 

The  appdlee,  m  rlpsrlan  omier  along  the 
■tream  in  qaeitlen,  dslma  tbe  risbt  to  bare  tli* 
water  come  to  It  in  Ita  pare  and  natural  condi- 
tion. 

Wood,  NDisaocM,  1888,  |  427,  p.  SOO ;  Hlgta, 
InJ.  1890,  II  7d4,  708;  Pom.  Remedial  Rlgbta, 
1887,  I  8 ;  Angell,  Watercouraea,  1677 ;  Kerr, 
InJ.  I  878,  p.  8Mi  VoedvMr  T.  SdMaf^,  ST 
lid.  8. 

Equ!t7  will  protect  tbla  rl^t  by  Injonetlon. 

High,  In],  1890.  ||  704,  700,  788  and  caaeB: 
Kerr,  IdJ.  fl  377,  878,  p.  392,  and  caaes;  Clowea 
V.  BtaffwdsMre  P.  W.  Co.  h.  B.  8  Cb.  App, 
.  142;  Loektoood  County  T,  Lawrence,  77  Me. 
297;  Rtd  Btvtr  BolHuff  Mittt  w.  Wrioht,  30 
Minn.  281 ;  Oould,  Watera,  |  219 ;  MoCMum  T. 
Oermantown  Water  Co.  64  Pa.  58;  BoUman  t. 
Boiling  Bprino  B.  Co.  14  N.  J.  Eq.  386. 

1.  Bj  preventing  a  conatantlr  recurring  griev- 
ance wblch  cannot  be  otberwlae  prevented. 

Adama,  Bq.  812 ;  Belknap  T.  Trfmbla,  8  Paige, 
601,  8  L.  ed.  290;  Weier  T.  O«0«.  M  N.  H.  186; 
Herri fleli  Lomhara.  18  Allen,  18;  CaMgan 
T.  Brovm,  120  Ifaaa.  4i94 ;  Otark  t.  Btmeart,  06 
Wla.  104;  Woodward  v.  Woreeafer,  121  Man. 
240;  BarrU  v.  ifaoMntotft,  188  Haai.  280; 
Ve&b  T.  Portland  ujg.  Co.  8  Samn.  189 ;  Waod- 
yeor  T.  Bohaefer,  til  Md.  1. 

A  probable  linlmiee,  U  In  10010  degree  It  at 
preaent  ezlata,  and  la  expected  to  Inereaie,  H 
good  gcound  tor  Injanctton. 

QoldtmiS  T.  TunbriOge  WotUt  T,  Ctmn.  h. 
B.  1  Cb.  App.  849. 

Z  Where  tbe  Injury  Is  Irreparable.  - 

Bj  an  Irreparable  Injary  la  meant  one  for 
which  there  la  no  adeqoata  remedy  at  law. 

13oald,  Waters,  1B8S,  I  008 ;  tAtOmooi  Oown- 
tif  V.  ZMttrenee,  77  He.  812;  Canfleli  t.  An- 
drew.  04  Tt  1 ;  Kerr,  InJ.  ||  196,  190 ;  Hole- 
mtm  V.  Boiling  Spring  B.  Co.  14  N.  J.  Bq.  843, 
and  cases  cited ;  E>an.  Cb.  Pr.  1806,  1  2;  Story, 
Sq.  Jnr.  II  026,  927. 

^he  appelant  In  this  case  cannot  discolor  or 
make  mnddy  the  waters  of  the  stream  to  the 
injury  9t  the  appellee'a  nae,  bualncai  or  better- 
ments. 

CiowM  r.  BtaWordoMn  P.  W.  W.  Co.  h..  B. 
8  Ch.  App.  126. 

Appellant  cannot  otherwlss  polhrte  or'  befoul 
It  to  the  detriment  or  damage  at  appeilee*> 
bostneaa. 

HoUmdn  v.  Botttng  Spring  B.  Co.  14  V.  J. 
Bq.  880;  JfoCalfHm  ▼.  Oermantown  Water  Co. 
04  Fa.  40.  See  elso  Angell.  Watercourees,  |  136, 
and  caaea ;  Oould,  Waters,  S  644,  and  cases ; 
Jbooftwood  County  T.  Lawence,  77  Me.  207 ; 
Lowio  T.  Btoin,  16  Aia.  219,  and  cases ;  Wood  v. 
ButoUff^,  2  Sim.  N.  a  160;  Stiver  Bpring  B.  4 
v.  Co.  r.  Womtknek,  18  B.  I.  610  i  Pennington 
T.  BrlHtop  BUtl  Codt  Co.  U  R.  0  Ch.  Dlv.  709. 

No  one  baa  a  rlRht  to  tise  water  thrtragh  hie 
laD(j  BO  an  to  foul  it  or  render  it  corrupt  or  un>' 
healthy,  an<l  unfit  to  be  used  by  the  landowner 
below  for  domestic  purposes. 

UoOalUnn  v.  Oermantiswn  Jfote^  Co.  04  Pa. 

4b 

Hw  can  he  Hst  It  ■»  that  pcodwiaf  no  ap- 
parent, sensible  effect,  yet  his  use  would  be. 
■nch  aa  to  disgust  the  senses. 
IS  L.  B.  A. 


Wood,  Nuisances,  |  427,  p.  000;  Woo^esr 
T.  Schaefer.  67  Ud.  1;  BalMaiore  T.  Warren 
Mfg.  Co.  69  Md.  96. 

All  acta  done  by  a  man  on  his  own  land 
whereby  the  rights  et  Us  neighbor  tn  water 
are  Injarleoaly  affMted.  may  he  considered  to- 
gether as  nuisances  relating  to  water. 

Kerr.  InJ.  1871,  |  377. 

The  appellee  cannot  commit,  or  permit  any 
act  to  be  committed,  In  his  user  of  tbe  water, 
wblch  win  amount  to  a  publle  nolaanee. 

Whatever  U  tulnrlona  to  a  large  class  of  the- 
eommanlty,  or  annoys  that  portion  of  tbe  pub- 
lie  that  neceasarlly  comes  In  contact  with  it,  la 
a  public  nuisance  at  common  law.  Wood, 
Nulsancea,  |  17.  note  1.  I  18,  p.  000,  |  427,  end 
cases  cited ;  'Slalc  v.  Taylor,  29  Ind.  517  ;  Hack- 
ney V.  State,  8  Ind.  494,  495,  and  caaea ;  i'eoplc 
V.  CiinntoffhaiH,  1  Denlo,  624. 

And  especially  can  tbe  appellant  permit  no 
use  to  be  made  of  the'  water  wblch  will  be  In- 
jurious to  or  endanger  public  health. 

High,  Id].  1890,  f  798,  p.  609.  and  cases; 
OoUemid  v.  TKHftrldpe  Wella  /.  Cosira.  L.  B. 
1  Bq.  168. 

Nor  can  the  anKUant  dse  his  lot  as  a  stock- 
yard or  barnyard  to  the  damage  of  the  appel- 
lant and  tbe  discomfort  of  the  pobUO. 

Barclay  v.  Com.  25  Pa.  006. 

Whether  the  nse  exercised  by  the  appellant  Is 
a  natural  ose  aa  claimed  by  bim  or  otherwise.  It 
is  satinet  te^  and  mnst  sot  lnM|tg^  the  saH 
"•Id  ntsre  tno  nt  tUenum  n/on  todos." 

S  Kmt,  Cobb.  440;  Angell,  Watercouraea, 
I  195 ;  Sheerm.  *  Badf.  Nag.  I  729.  p.  618 ; 
TVIsf  T>  WijMiMOi*,  -4  Mason,  400 ;  Forrea  v. 
Knipo,  28  CaL  844;  Lommed  T.  Taagvnan,  65 
CaL  834;  Arnold  V.  Foofe,  X2  Wend.  831. 

It  mast  be  a  reasonable  oaer  taking  into  con- 
sideration all  the  snrroHtdtng  eteeitmstances. 

Bed  Btver  KoUing  Mttle  r.  WrigM,  80  Minn. 
240 ;  Locfeuieod  County  v.  Ltuarenee,  fT'  He.  SOT ; 
Arnold  T.  FoDte,  tupra;  Davii  v.  Hetihetl,  00 
Ue.  604;  Perrea  T.  Knipe,  tupra;  Pennington 
T.  Brineop  Ball  Coat  Co.  L.  R.  6  Cb.  Dlj.  772. 

'Why,  abould  tbe  appellee  be  forced  to  ob- 
tain by  ooBdemnatlon  that  which  It  already 
baa  a  right  to  without  It,  to  wit :  The  right  to 
pure  water,  which  tbe  ■ppellaat  eeelcs  to  de- 
prive appellee  of  by  bis  action  or  the  action  of 
bis  cattle,  whose  nuisanoes  he  can  easily  obvi- 
ate or  guard  againsti  <■ 

Liwie  T.  Stetn,  16  Ala.  214.  ' 

Bryiut,  J-t  deltvered  the  oplolAn  of  the 

court: 

The  CatonavtUe  Water'  Company  was  Incor- 
porated by  tbe  Act  of  ,1886,  chap.  100.  It 
was  chartered  for  tbe  purpose  of  enabling  It 
to  supply  with  pure  water  the  tababitants  of 
Gatonsvllle  and  tbe  adjoining  portion  of 
Baltimore  Conoty.  In  pursnnnoe  of  Its 
<4iarter.  It  has  acqolved  a  tract  of  land,  and 
constructed  at  Urge  cxpenae  a  flam  and  res- 
ervoir, water-#orfca,  mains,  and  pipes,  and 
la  engaged  In  supplying  ft  large  number  of 
people  with  water  for  drinking  and  other 
necessary  purposes.  A  pure,  clear,  natural 
Btream  of  fresh  water  dowa  tbrougb  and  along 
the  land  of  Samuel  O.  BeUrlch,  and  through 
the  land  of  the  Vlntex  Company,  whkh  la 
aitaato  abeat  140  perches  focthtr  down  the 
stream,  sad  la  the  principal  nonM*  ft  pa^. 
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for  the  porpom  of  tSu  Ocnupany's  bugl- 


A  bill  nf  complaint  was  filed  by  the  Water 
OompaDT.  no  the  equity  side  of  the  Oircalt 
Court  of  Baltimore  County,  in  which  ft  was 
alleged  thst  Helfrich  permitted  a  large 
naniber  of-  his  cows  to  enter  eaid  stream  and 
stand  therein,  and  that  they  dropped  their 
excrement,  dune,  and  filth  into  Its  waters, 
and  neatly  polluted  and  liefouled  them ;  and 
that  in  consequence  of  such  deposits,  when 
the  stream  Rowed  through  the  Water  Com- 
paor's  land  and  supplied  its  works,  the 
purity  of  the  water  was  greatly  iroptnred, 
and  ft  was  rendered  unhealthy  and  unfit  for 
drinking  purpoees.  On  ,theM  grounds  an 
hijunctHm  was  prayed  and  granted  reatraln- 
tng  Helfrich  frtnn  pertnittinff  com  or  other 
snTmala  to  enter  or  stand  In  the  stream,  and 
to  drop  or  deposit  thereto  any  excrement, 
dnng,  or  filth,  or  In  any  manner  to  pollute 
or  hjfoul  It.  The  injunction,  as  granted, 
also  prohibited  the  erection  of  a  hydraulic 
Tun;  but,  as  we  shall  see,  this  question  is 
not  DOW  presented  by  the  record.  After  an- 
swer and  testimony,  the  conrt.  on  final  hear- 
mg,  made  the  Injunction  perpetual  so  far  as 
it  related  to  the  pollution  of  the  stream,  and 
dissolTed  It  as  to  the  erection  of  tlie  hydrau- 
lic run.  The  defendant  appealed  to  this 
coart. 

Relfrich's  lot  Is  on  the  south  side  of  the 
Trederick  Turnpike,  abont  one  mile  west  of 
tbe  Village  of  Catonsville,  and  about  half  a 
mile  from  tbe  Water  Company's  property. 
Tlie  lot  has  been  used  by  the  owner  as  a 
psstare  for  bis  cows,  and.  so  far  as  the  evi- 
dence shows,  ft  seems  to  be  well  adapted  for 
stKh  a  purpose,  being  well  provided  with 
Aads,  gnwa.  and  water.  ReltHdi,  at  the 
tfne  tbe  fnjanaetlon  waa  tssued,  owned  six 
cowt,  and  It  appears  that  he  used  his  lot  for 
the  purpose  of  pasturing  them  in  the  way  a 
proprietor,  under  ordinary  clrciunatancfs, 
might  reasonably  use  his  own  property.  Tbe 
question  seems  to  be  whether  his  rights  have 
been  in  any  way  aln-idged  or  diminished  by 
the  incorporation  of  tbe  Water  Company  and 
the  construction  of  Its  works. 

Tbe  rights  of  riparian  owners  are  well 
understood,  and  there  is  a  general  concur- 
KDce  of  opinion  in  the  courts  as  to  the  man- 
ner in  which  they  must  be  azercised.  The 
Isw  (M  this  subject  is  strictly  In  accord  with 
the  common  sense  and  general  convenience 
o(  mankind.  The  owner  of  land  has  a  right 
to  tiie  use  of  a  stream  of  water  which  flows 
■  UirDugh  it  for  all  useful  and  reasonable  pur- 
poses. This  use  is  not  an  easement,  but  is 
u  incident  to  his  property  in  ihe  soil ;  u 
BMXSBary,  inherent,  and  inseparable  portion 
of  bis  ownership.  But  there  is  axi  equality 
^  li^t  la  other  riparian  ownera  abo^  and 
"clow  him  on  the  same  stream ;  and,  from 
tbe  necessary  conditlMis  of  the  case,  they 
nut  net  use  the  water  to  the  prejudice  of 
ocbotber's rights.  Hence  dllBcult  questions 
^jwnlly  arise;  not  aa  to  the  ascertainment 
«  tbe  principle  of  decision,  but  as  to  its 
*ppHcati(Ri  to  Interesto  which  are  In  col- 
Iinon.  It  b  laid  down  in  general  terms  that 
tvetj  owns  has  the  right  to  enkiy  tbe  atnara 
vtter  which  flows  Sirougb  ftia  land  in  its 


natural  state,  without  diminution  to  Its  flow, 
quantity,  or  purity.  It  is  also  held  with 
nke  generality  of  statement,  that  any  defile- 
ment or  corruption  of  tbe  crater  which  pre- 
vents Its  use  for  any  of  its  reasonable  or 
proper  purposes  is  an  Infringement  of  the 
rights  <H  riparian  owners  which  will  entitle 
them  to  a  remedy  laited  to  the  nature  of  the 
case. 

But  all  ftbstnet  rules  are  subject  to  con- 
siderable modification  when  they  are  applied 
to  the  exigencies  of  human  life.  The  right 
to  the  use  of  a  stream  of  water  in  its  natural 

purity  cannot  override  other  co-equal  and 
co-existing  rights;  It  must  certainly  yield 
to  those  of  a  more  absolute  and  uu^juaUfled. 
character.  The  tillage  of  tbe  soil  and  t^e 
tending  of  flocks  andTh^rds  were  tbe  earli^t 
occupations  of  the  human  race.  The  hus- 
bandman soweth  his  seed  and  gathereth  the 
burvest  to  furnlsb  us  with  food:  and  the 
flocks  and  herds  bring  forth  their  Increase  for 
our  use.  It  would  be  most  unnatural  and 
unwise  to  ^vt  any  vnaeoesBanr  n  critrtlona 
on  those  pursnits  whldb  fumUi.  Uie  woriQ 
with  the  means  of  sufnistence.  We  must 
confess  that  tbe  right  of  a  taan  to  cultivate 
bis  own  fields,  ana  to  pasture  bis  cattle  on 
his  own  land,  is' of  an  original  and  primary 
dmraeter,  and  that  it  would  be  oppiessive  to 
interfere  with  the  free  exercise  of  it,  except 
under  a  necessltr  caused  by  grave  public  con- 
siderations'. The  washings  from  cultivated 
fields  might,  and  probably  would,  carry  soil 
and  manure  Into  streams  of  water,  and  make 
them  muddy  and  impure.  And  bo  the  habits 
of  cattle  according  to  tlieir  natural  instincts 
would  lead  them  to  stand  in  the  water  and 
befoul  the  stream.  But,  nevertltcless,  tbe 
owners  of  the  land  must  not  lose  the  bene- 
ficial use  of  It.  The  inconveniences  which 
arise  from  tbe  pollution  of  the  water  by  these 
causes  must  be  borne  by  those  who  suffer 
from  them.  The  ordinary  requirements  of 
domestic  life  diminish  the  purity  of  the  at- 
mosphere ;  but  as  long  as  these  causes  are- 
wf tiiln  the  limftB  of  reason  and  necessity  tbe 
law  recognizes  no  ground  of  complaint 
against  them.  The  reasouable  and  proper 
exercise  of  acknowledged  right  by  one  man 
may,  and  often  does,  work  annoyance  and 
loss  to  another ;  but  rights  cannot  be  forfeited 
for  this  reason.  . 

So  far  aa  H«  can  see  from  tbe  veowd,  there 
was  nothing  urutaaonable  or  unusual  in  the- 
way  in  wbfoh  'tb6  cattle  were  pastured  in 
this  lot.  If  Helfrit^  had  wantonly  or  reck- 
lessly befouled  tbe  water  of  the  stream,  or 
had  hirassed  the  Water  Company  or  injured 
its  business  by  an  immoderate  and  excessive 
exercise  of  his  acknowledged  rights,  he 
would  justly  have  been- responsible  for  hts 
conduct. .  But  nothing  of  this  kind  can  be 
justly  attvibnted  to  htm.  He  seems  to  have 
used  his  pasture  as  all  men,  time  out  nf 
mind,  have  done  in  like  cases.  "We  are  not 
unmlntiful  of  the  vast  number  of  casL'S  where 
persons  have  been  enjoined  from  committing 
nuiH^nces  in  running  strums,  and  Unm  de- 
positing or  permitting  to  be  depositee)  in 
them  noxious,  deleterious,  (x  unwholesome- 
matter,  and  frctn.any  unlawful  or  unreaMin- 
ahle  thing  which  Impairs  tbe  legitimate  use- 
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of  the  water  by  riparian  oweers.  Nor  have 
we  overlooked  the  numeroiw  .caaes  where  it 
lias  been  lield  tha(  certain  kinds  of  manufac- 
turioff  eslablishmentB  have  infringed  tlie 
-vested  rights  of  suob  ownen.  Onr  opinion 
is  placed  on  the  distinct  gnmnd  that  Helfrich 
was  using  his  pasture  lot  in  &  reasonable 
toanner,  and  that  he  had  a  right  so  to  use  it. 
His  right  was  not  in  any  way  abridged  by 
the  incorpomtion  ol  tbs  Water  Company  aod 


the  establishmeDt  of  its  works.  Apd  it  wns 
not  in  the  power  of  the  Legislature  to  abridgw 
it.  It  is- a  right  of  propHty  protected  by 
the  dedaratitm  of  rigUSi  .  The  ^¥ater  Com- 
pany has  powec,  under  its  diarler,  to  nctpifro' 
the  water-right  bv  making  dne  compensati^a 
to  the  owner,  ana  not  otfaerwine.  ■ 

The  decree  <ff  the  fHnmt  Otmrt  mvst  be  n- 
vemdf  and  t/ieHli  of  eompiaint  ditmimed. 


ALABAMA  BUFBBBfE  COUBT. 


3t  FwrU  YT  P.  HUBN. 
(....AUu—J 

X.  Mandamna  ewanai  b*  iMOMl  to  eonpei' 
a  court  tobearandduMmlnea  solimwlileb  it 
has  already  overruled. 

:8.  Mfmeycajt  be  taken  ftvaaaprlwMMr 
nndar  arrest  only  when  there  la  protiaU; 
groand  for  believing  that  it  la  oonneoted  vUhUw 
offeoso  charged  or  mar  be  aaed  aa  wUeaoa  oo 
biatrfat 

3.  An  attear  aw^  be  gamMMd  for 
monejr  wbleh  be  bmm  taken  frona  the 
debtor  under  arreatwherea  statute  makeB 
property  lo  bis  bauds  aabjeot  to  legal  prooeaa,  it 
the  arrest  waa  made  In  good  faUh  and  there  Is 
probable  ground  for  believing  the  money  to  be 
connected  with  the  offense  or  useful  ai  erldeaoe 
on  tbe  trial  of  the  prisoner. 

fJnn0ie,lBnj 


A  PPLIGATiON  for  a  writ  of  mandamus  to 
ix  rompel  theSIcMilgomery  City  QoorttuJicar 
and  determine  a  motion  made,  to  prpcure  the 
restoration  to  movant  of  certain  money  which 
had  been  removed  Uom  bis.  person  by  an  ofA* 
cer  who  arrested  bim^  on  a  oiimtnu  chuge. 
Denied, 

The  fscta  are  stated  in  the  opinion. 

Ifetm.  Hoore  ft  Flnler  lor  petitioner. 

Mems.  Lonaz  ft  Tyson,  for  respuadent: 

Mandamus  is  not  the  proper  remedy  in  Uiis 
case,  because  the  facts  show  that  the  respond- 
ent did  hear  and  determine  tbe  motion,  and  the 
petitioner  has  an  adequate  remedy  by  appeal. 

Si£  parte  Redd.  78  Ala.  548;  Ba:  parte  Gar- 
land. 42  Ala.  fieSi  parU  EeJude,  89  Ala.  700; 
Ex  parte  Putnam,  30  Ala.  592;  mate  v.  Wil- 
tiame,  69  Ate.  811. 

Money  in  poasesfdon  of  the  defendant  in  at- 
tachment may  be  levied  oa,  if  the  levy  can  be 
made  without  a  trespass. 

Samett  v.  Bats.   10   Ala.  951;  1  Wade. 


Note.— Vandamta  dejhted. 
Tbf>  writ  of  mandamus  to  a  remedy  to  compel  any 
peraon,  oorporatton,  publlo  faaotionary,  or  tribu- 
nkl  to  perform  some  duty  required  bf  law,  wbere 
the  party  leelElng  relief  has  no  legal  remedy,  and 
the  duty  sou^t  to  be  enforced  is  dear  and  IntHs- 
putable.  Knox  County  Comrs.  T.  Aspfnwall,  M  U. 

8. 21  How.  rae.  is  L.  ed.  a». 

The  office  of  the  writ  Is  to  compel  action— tiie  do- 
ing ofsometblng  which  the  public  oraomepeiBon  Is 
InieresEed  In  having  done,  and  which  It  la  tbe  duty 
of  some  other  person  to  do;  and  It  cannot  t>e  used 
as  a  preventive  remedy.  Legg  v.  AnnapoUs,  4S 
Hd.»8L 

The  writ  of  mandamus  is  only  Issued  to  prevent  a 
failure  of  Justice,  and  where  there  is  no  oHwrolear 
and  adeauate  remedy  to  enforce  the  performance 
ofthedu^.  Aningtonv.  TMiRotiton,UAla.»4; 
State  V.  Guerrero,  U  Nev.  lOfc  Reading  v.  Oom.  ll  Pa. 
IflS:  Com.  V.  Allegbeoy  County  Oomn.  U  Serg.  4  B. 
317;  Fitch  v.  HcDlarmld, »  Ark. «»:  State  v.  Ho- 
CrllluB.  <  Kim.  SSO;  Bunion  v.  Latlner.  •  8.  a  UB; 
Bice,  Colo.  Code  Proo.  1 807. 

lU  itMuance  ft  dtoorettonarv. 
The  writ  of  mandamus  Is'a  prerogative  writ  reat- 
Ing  in  the  sound  discretion  of  the  courL  Such  a 
discretionary  power  will  not  be  ezerclaed  by  the 
courttoaccompllahlnjustlceandwrong.  Tapping, 
HandamuB,  chap.  2,  •6, 

Though  the  igranting  or  refusal  of  the  writ  of 
-mandamus  U  said  to  be  disoretlonary  as  dlttln- 
guisbed  from  a  writ  of  right.  It  is  not  an  absolute 
or  art>ltrary  discretion,  but  is  controlled  by  well- 
deflned  legal  rules,  and  its  exercise  is  reviewable  In 
thla  court.  People  v.  Syraeaae  Common  Oounell, 
"38  M.  r.  M;  People  v.  Borne,  IT.  ft  O.  B.  Ob.  4  Ont. 

itop.m.i«N.r.K. 
38  L.  a  A. 


Tbe  writ  shaU  not  be  tasaed  tn  any  ease  where 
there  is  a  plain,  speedy  and  adequate  remedy  In  the 

ordinary  ooune  of  law.  It  diall  be  Issued  upon  pe- 
tition and  affidavit  on  the  application  of  tbe  party 
beneOdally  Interested.  Cal.  Code  Civ.  Proo.  •  lOBS; 
N.  T.  Code  Civ.  Proo.  •  a067. 

When  mondonntf  not  He. 
Handamuslatlieapprovtete  remedy  to  eat  the 
machinery  of  tbe  courts  to  wfakA  It  is  addrevsd  id 
motion,  butit  will  not  direct  tbe  performance  of 
any  particular  Judldal  act.  Tbe  subordinate  tri- 
bunal will  be  left  free  to  give  Its  best  JudgmenL 
Tbe  scope  and  provlnoa  of  the  writ  Is  to  prevent  a 
failure  of  JuAloe  from  delay  or  refusal  to  act,  when 
addrenedtoaooiirtaatlngjudiolaliy.  Stale  v.  La- 
fayette  County  CL  <1  Ho.  M;  Trainer  t.  Porter,  4ft 
M0.8B8. 

Nor  wUl  It  lie  to  oorreot  Itae  errors  of  Inteiortrl- 
bunals  bjr  annulling  what  they  have  dwie  errone- 
ously. Dunklin  v.  Dunklin  Couoty  DisUCt.  S3  Ho. 
468:  St  varte  Keen.  1  DenIC,  SU;  People  v.  Judges  of 
DutcbeSB  C  P.  :iO  Wend.  658:  Cbaae  v.  Blackstone 
auialCo.10Plok.2U. 

Mandamus  wUl  not  lie  to  compel  an  inferior  court 
to  declare  an  election  void  (State  v.  Judge  of  9th 
Judicial  Circuit,  18  Ala.  805);  or  to  vacate  an  order 
Boppressing  a  deposition  (Sx  parte  Btaton,  26  Ala. 
78);  or  to  oompal  a  Judge  of  a  diatrtot  ooort  to  try  n 
cause  transferred  by  him  to  the  olroult  court  (Fran- 
dsoo  V.  Manhattan  Ins.  Co,  8B  Cal.  tUH  or  to  com- 
pel a  Judge  to  slgnabill  of  exceptions,  which  la  not 
In  aooordanoe  with  bis  Judgment  of  the  facta  (Shep- 
ard  V.  Peyton,  IX  Kan.  01S;  People  v.  Jameaoo.  40 
111.  SB:  Jamison  v.  Beed.  i  Q.  Greene,  8H;  Slate  v. 
Noggle,18  Wis.  SBO);  or  to  oompela  court  Co  oorreot 
ermts  of  Jodgmeat  by  aonuUlng  what  they  have 
1  done,  or  to  gnlde  their  disorstton  (DUnkUn  v.  Dunk- 
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AUacho.  ft  361;  DoOm  t.  MiOini,  8  Hamph. 
497.  W  An.  Dee.  180. 

And  by  itatnte  in  Alalwiu,  tach  money  in 
tbe  banda  of  a  sheriff  or  otber  officer  is  subject 
to  attacbmrnt. 

Code  1886,  %  295U;  Fi-uitt  t.  Amutranff,  S6 
Ala.  806;  3  Wade,  Attadim.  p.  847. 

Th*  arrrstiag  officer  had  tiie  rig^it  to  search 
bis  prioooer  and  take  the  mxme^  tnm  bim;  this 
bring  trae,  the  separatiMi  of  nid  money  from 
tlw  pnaoa  of  Huro.  the  petitioner,  was  lefol, 
Bid  thfsre  was  no  trespass  committed,  and  if 
the  iDoa'>7  was  found  in  the  possession  of  the 
sheriff  after  such  kgal  separation,  It  waa  liable 

10  attMbmeDt  or  gamisbmect. 

Oimateng  T.  State,  88  Ala.  38;  Tnryv.  State, 
W  AbL  68S;  1  Wade.  Attacfam.  %  180;  Otomn 
T.  Morrimom,  47N.  H.  483;  SpavMing  y.  Pro- 
tm,  31  Vt.  0;  Dralie,  AtUchm.  6tb  ed.  188; 
Btifimpdery.  1a€,  44  Iowa,  101. 

MotioD  made  prior  to  remrn  term  of  the 
vrUs  of  attachmeut  and  gamisfiment.  ad- 
drenrd  to  tbe  discretiOD  of  the  court,  was  not 
the  proprr  procedure,  aod  was  premature. 

aW.  Code  1486,  88S»*3078,  9884,  3880, 
tm,  8888,  3888L   SeeaboifottArawT.  .dnifey, 

11  Ala.  sa 

Golenjw,  J.,  delivered  the  opinioo  of  the 
coart; 

Tiie  petitioner.  Ham,  having  been  arrested 
oa  MtA  crirainal  diarge  of  frauduleotly  ob- 
taiaing  gooito  on  acrrait,  wasseardied  by  tbe 
o^cer  makiag  the  arrest,  who  took  from  him 
(1.134.40  found  concealed  in  his  clothing. 
Tlifi  priBOner  and  the  money  were  deliverSj 
to  tbe  sheriff  of  the  county.  An  attaehmentt 
having  been  sued  out  against  tbe  defMidant, 
Uam,  was  placed  in  the  hands  of  tiie  sheriff, 


Itn  OMraf  7  Digt.  Ct.  SS  Ho.  MH;  or  to  do  an  act  lylnff 
mtlrclr  «rithin  tts  discretion  (Sfnntckeon  v.  Cbr- 
wioe. »  H.  J.  L.  SU:  LoulsvlUe  v.  EeaD.  18  B.  Mod. 
*r;  or  topecuro  b  revision  of  the  Jadgnunit  of  the 
court.  Uttle  v.  Uonis.  10  Tex.  968;  People  v.  Judge 
of  Detroit  Snp.  Gt.  3S  Mlob.  190. 

Where  a  judire  has  determined  tbat'.under  the 
itatutcs  of  the  State  he  b  disquallfled  from  hearing 
s  cause,  a  mandamus  does  not  lie  to  imike  bim  ro- 
vcm  that  decisfon  and  to  hear  the  cause.  State  v. 
VftiiXe«:,15  Kla.  817. 

^ome  of  tbe  decistoos  in  tbe  foregoioff  oases  rest- 
ed npon  tbe  sround  that  tbere  waa  otber  spedflc 
tad  ad«qaate  remedy  for  the  relator,  which  la  at* 
vir«.  as  we  have  seen,  auffictent  to  defeatan  appll- 
tatloD  for  a  mandamos.  On  tills  ground  a  man- 
dtuua  wai  always  be  refused.  Ex.  varte  Newman 
aL'.S.u  WaU.l£2,a)  L.  ed.8T7;  Maosfleld  v.  Ful> 
ler.aOMo.83&  Seo  1  Walt  Act.  aod  Def.  878. 

Usodamns  will  not  cootrol  the  discretion  of  pub- 
lic offlcere.  DaltoD  v.  State.  1  West.  Bep.  783,  43 
OhioSt.s^  State  v.  Sbaw.l  West  Bep.  221,  noU,ti 
Ohio  St.  Kti  People  V.  Knickerbocker,  1  West.  Rep, 
3n.niin.8aB;  DeclH»tT.Coij.4  0ent.ltep.nn,ll8 
Pa.  SOL 

It  wfll  not  He  to«ompd  the  performance  of  duties 
scu  neonwaiUy  oalling  tw  the  exeroiae  at  judg- 
•nt  -Id  disoietioo.  State  v.  FoUoe  Jury.  BB  La. 
Am.  TIB, 

Bveo  Utough  the  Judiiment  Is  plainly  erroneous, 
'be  tutxiKUnata  court  ha  Tin  j?  paeaed  upon  tbe 
lOwtioD  pending  before  It,  its  dectelon.  If  erroue- 
ha  Judicial  error,  which  Is  not  tbe  provinoeof 
»  "waitsinM  to  correct-  Judges  of  Ouelda  C.  P.  v. 
'copte.  U  Wend.  Vk  Carlaga  v.  Dryden.  29  Cai.  BO?; 
"tpsrtiirhttBer,  IB  U.S.U  Pet.  401,10  »: 

uuaA. 


and  by  bim  levied  upon  tbe  money  m  hi» 
possession.  This  was  followed  by  a  writ  of 
gamiBhment  ezeouled  by  coroner  of  tbe 
county  upon  the  riieriff.  The  attachment  and 
gamifihment  suits  were  made  returnable  to 
the  City  Court  of  Montgomery.  The  sheriff, 
as  garnishee,  filed  hts  answer,  setting  up  the 
facts  and  circumstances  under  which  he  came 
in  possession  of  tiie  money,  paid  the  money 
into  tbe  court,  and  prayed  "that  all  proper 
issues  aod  orders  be  made  up  under  the  direc- 
tion of  the  court.  In  order  that  It  might  be 
ascertained  to  whom  tbe  money  should  be 
paid." 

The  defCTdant  Hum  moved  tbe  court  for 
an  order  that  the  money  be  restored  to  him, 
"upon  the  grounds  that  his  person  had  been 
searched  in  violation  of  law,  and  the  money 
wrongfully,  illegallv,  and  violently  taken 
from  bis  person."  The  suit  by  attachment, 
and  upon  which  the  garnishment  issued,  was 
still  pending  and  nnalspoeed  of  at  the  hear- 
ing of  tbe  motion.  The  court  refused  to  per- 
mit movant  to  introduce  affidavits  in  support 
of  the  facte  stated  in  bis  petitiM,  and  nude 
tbe  following  order :  **  April  14,  1881.  Mo- 
tion overruled,  (1)  because  the  court  is  with- 
out lurisdictlon ;  (3)  because  tlie  facts  set 
out  in  tbe  motion  present  an  Issue  to  be  de- 
cided by  the  jury  la  the  trial  of  the  attach- 
ment suit."  Frmn  this  order  overruling  tbe 
motion,  the  petitioner  applies  to  this  rourt 
tor  a  mimdamuB  **  upon  the  gnninds  that  tho 
court  refased  to  hear  and  determine  the  mo- 
tion, "  etc. 

In  Bx  parte  Redd,  78  Ala.  649,  it  was  de- 
clared that  the  coercive  process  of  mandamus 
is  proper  when  an  Inferior  court  refuses  to 
proceed  to  Judgment  In  a  case  in  wbidi  the 


Warren  County  Ct  v.  Daniel,  S  Bibb,  (Tra;  Stout  v. 
Hopping,  17  N.  J.  L.  *71;  Reg  v.  Blnnahard.  18  Q.  B. 
818:  Toflter  v.  Redfleld.  M  Vt.  2&5:  parte  Koon.  1 
Denlo,  (M4:  Bt  jMTte  (Mftrander.  Id.  679. 

Nor  wUl  It  be  granted  to  reverae  the  decisions  of 
laferiOF  courts  upon  matters  properly  within  their 
Judicial  co^olzBDce.  Bank  of  Columbia  v.  Sweenr. 
26  U.  S.  1  Pet.  S07,  7  L.  ed.  865:  Ex  parte  DeOroot,78 
U.  B.  6  Wall.  4»7, 18  L.  ed.  887:  Exparte  Newman,  81 
U.  S.  14  Wall.  152, 30  L.  ed.  877;  Ex  parte  Perry.  108 
IT.  S.  183, 20  L.  ed.  48;  Ex  parU  See  Holnee  &  M.  R. 
Oo.  103  TJ.  8.  7M,  26  L.  ed.  461:  Ex  parte  Gilmer.  64 
A1a.S34:  parte  South  ft  North  Ala.  ll.Co.65AIa. 
m-.  Lewis  ^.  Barclay.  80  Cal.  ZIS;  State  v.  Kenosha 
Circuit  Ct,  Judge,  8  Wis.  809;  Htate  v.  Wright,  4  Nev. 
IWl  Stout  r.  Hopping,  17  N.  J.  L.  4n;  LltUe  v.  Mor- 
ris. 10  Tex.  »3:  potter  v.  Todd,  7S  Ho.  101;  WiUltmift 
V.  Judge  of  Cooper  County  C  P.  97  llio.2S5;  Bleoker 
V.  St.  JUhiIb  Law  Comr.  80  Mo.  lU. 

While  tlie  writ  is  sometimes  granted  to  compel  tlie- 
allowance  of  an  appeal.  It  will  not  lie  to  compel 
subordinate  courts  to  reinstate  appeals  which  they 
have  dismissed.  Such  diamlssal,  whether  made  In 
accordance  wltb  a  ride  at  practice  of  ibe  inferior 
eourt  not  unlawful  In  itself,  or  done  in  the  exer- 
cise of  a  judltdal  discretion.  Is  held  equally  beyond 
control  by  mandamus,  and  the  party  aggrieved  will 
be  left  to  bis  Writ  of  error.  SinatelCBonT.Corwlne. 
»  N.  J.  L.  Wi  W«llB  r.  Stackfaeuse.  17  N.  J,  L.  SSS; 
Com.  V.  Pblladelplila  Oounty  Judges,  0.  P.  8  Binn. 
378.  But  see,  confro.  Frees  v.  Jonea,  16  N.  J.  L.  358; 
Adams  V.  Matbla.  18  N.  J.  L.  810;  l^n  Byck  v.  Far- 
lee.  16  M.  J.  L.  340;  Detroit  &  &  P.  B.  Co.  V.  Wayne 
Circuit  Judge,  SI  Mich.  804:  Hlgfa,  Eztr.  Tiegal  Rem. 
Sded.1247.  8ee  note  to  State  T.  Kansas  City  Ct.  ut 
Avp.  (Ho.)  8  L.  R.  A.  47«. 
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law  makes  it  U«  dut^  to  ad.  Tliii  court 
commls  ludcmeDt,  but  will  oot  control  it 
In  &s  parte  &Ai»U(,  Ad  Ala.  254,  it  was  lield 
that  the  writ  would  He  to  compel  the  execu- 
tion of  mlnUterial  duties  in  all  proper  caseo, 
but  would  not  be  awarded  to  order,  or  dlreet 
what  judgment  shall  be  rendered  many  given 
case ;  nor  can  Its  powers  be  invoked  to  cor- 
rect any  error  in  w  flnal'judffment  or  decree 
of  an  inferior  court.  Jn  such  caaea  there  is 
an  adequate  remedy  by  appeal.  JBb  foirte 
Erlidt,  39  Ala.  700 ;  Bk  parU  StaU  Bar  Am. 
<Ala.)  2  L.  B.  A.  104. 

In  the  case  of  petitioner,  the  court  over- 
ruled  the  motion.  The  motion  has  been,  dis- 
posed of  by  judicial  action  ot  tbe  court 
Whether  the  court  eired  In  the  order  oTer- 
ruling  the  motiou,  or  in  not  receiving  in 
evidence  the  affidavits  offered  in  support  of 
the  petition,  or  whether  the  reasons  assigned 
by  the  court  for  overruling  the  motion  are 
sulUcient,  cannot  be  reviewed  on  an  applica- 
tion for  the  writ  of  mandamus.  .  Buch  ques- 
tions are  revisable  only  by  appeal.  Ilie 
remedy  by  appeal  seems  to  have  been  resorted 
to  in  the  cases  cited  by  appellant.  Both 
parties  have  argued  the  case  upon  its  merits, 
and  in  view  of  such  intimation  from  counsel, 
it  may  not  be  Improper  to  consider  the  real 
fiuestion  involved  in  the  case.  It  is  the  law 
that  the  levy  of  an  attachment  procured  by 
trickery,  fraud,  or  treqwas  will  be  held  to 
be  invalid,  and  the  officer  who  makes  a  levy 
by  such  means  exposes  himself  to  an  nction 
In  damages.  Waplesl  Attachm.  180.  An 
ofttcer  cannot  forcibly  take  property  from  the 
person  of  a  defendant,  and  if  a  levy  is  effect- 
ed by  force,  fraud,  or  violence  of  any  kind, 
it  is  generally  held  void.  1  Wade,  Attachm. 
g  130 :  Maek  v.  Park$,  8  Gray,  S17 :  Fblmar 
V.  Gypeland,  57  Ala.  588 ;  Street  v.  Sinclair, 
71  Ala.  110. 

In  Drake  on  Attachment  (%  606)  it  is 
said:  "An  officer,  under  criminal  process 
against  a  person,  arrested  and  took  from  him 
money  and  property  found  in  his  possession. 
The  officer  was  summoned  to  answer  as  gar- 
nishee of  the  prisoner.  It  was  held  that  the 
officer  was  exempt  from  famishment." 

The  text  here  quoted  frum  Drake  on  Attach- 
ment refers  to  two  decisions  from  Massachu- 
setts :  Robintmi  v.  UmearA,  7  Cush.  257,  and 
Morns  V.  Penniman,  14  Gray,  230.  An  ex- 
amination of  these  decisions  shows  that  they 
were  based  upon  a  statute  of  the  State  wfaldh 
provided  that  no  person  should  be  adjudged 
8  trustee  "by  reason  of  any  money  in  Tils 
hands  as  a  public  officer,  and  for  which  he 
is  accountable  to  the  defendant  as  such  of- 
ficer." In  another  section  of  the  Hassachu- 
-setts  Code  It  is  declared  that  money  collected 
by  the  sheriff  by  force  of  lejcal  process  in 
favor  of  the  defendant  in  the  trustee  process 
could  not  be  reached  by  trustee  proceedings. 
These  statutes  have  been  brought  forward, 
«nd  may  be  found  in  the  Massachusetts  Stat- 
utes of  1882  (p.  1055).  The  case  of  'Zurcher 
T.  lUagee,  2  Ala.  2SS,  is  to  the  mire  effect  as 
:he  Massachusetts  decisions  holding  money 
in  the  hands  of  the  sheriff,  .collected  oy  him, 
to  be  **  in  the  custody  of  the  law.  Since  the 
■decision  in  2  Ala.,  tupra,  was  rendered,  the 
law  has  been  changed  by  statute  (Code  1880, 
13  L.  R.  A. 
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g  2950);  and  novf  money  la  the  httnds  of  titc 
sheriff  or  other  officer  may  be  attwdied.  .and 
as  was  held  la  Prmtt  r.  ArmOnnff,.  Gl^  A^ia. 
810,  the  law  as  declared  In  2  Ala.  no  Icnrer 
prevails.  The  law  as  cited  from  Druei 
tupra,  and  the  cases  cit«d  from  Massachoaetts, 
being  based  upon  a  statute  of  that  State  dlf^ 
ferent  from  the  statute  of  this  State,  cannot 
be  regarded  ib  authority  upon  tiw  queatton. 

The  case  of  OUmm  t.  Mmimt,  47  H.  H. 
488,  ts  very  much  in  point.  In  that  case  the 
deputy -sheriff,  having  arrested  the  plaintcC 
on  a  complaint  for  larceny,  aearched  him, 
and  took  from  his  person  a  watch  and  chain 
and  money  ;  and  on  the  next  day,  while  this 
money  was  in  bis  posesssion.  It  was  attached 
by  the  party  who  lud  made  the  crimltwl 
ofaarge,  and  also  by  another  creditor.  The 
New  Hampshire  statute  provides  that  "any 
officer  who  shall  find  any  implement,  article, 
or  thing,  kept,  used,  or  designed  to- be  used 
In  violation  of  law.  or  In  the  oommission  of 
any  oflenae,  in  the  possession  of  or  belooginc 
to  any  person  arrested,  or  liiU>le  to  be  snecrtwC 
for  such  offense  or  violation  of  law,  Aall 
bring  such  implement,  article,  or  thing  be- 
fore the  justice  or  court  having  jurwlic- 
tion  of  the  offense,  who  shall  make  such 
order  respecting  their  custody  or  deetructkm 
as  justice  may  require. "  The  court  held  that 
a  due  regard  for  his  own  safety  on  the  part 
of  tbe  c^cer,  and  also  for  the  public  safety, 
would  justify  a  search  and  snrare  of  any- 
deadly  weapon  he  might  find  upon  the  pria- 
oner,  and  hold  them  until  he  was  discharged, 
or  otherwise  properly  disposed  of,  and  further 
held  the  sheriff  might  seize  any  money  or 
other  articles  of  value  found  upon  Uie  pris- 
oner, by  means  of  which,  if  left  In  his  pos- 
session, he  might  procure  his  escape,  or  ob- 
taio  tools  or  implements  or  weapons  with 
which  to  effect  his  escape.  The  oourt  further 
held  that  tbe  validity  of  the  attachment  de- 
pendnl  upon  the  bona  fides  or  the  mala  fides 
of  the  search  and  seizure  of  the  property; 
that,  if  this  was  done  in  order  to  effect  a 
levy,  it  would  be  invalid  :  but  If  done  wltii 
a  due  regard  to  tbe  public  safety,  and  to 
secure  the  safety  of  the  prisoner  only,  then 
the  separation  of  the  property  from  tlie  per- 
son of  the  defendant  was  lawful,  and  It 
would  then  be  subject  to  attachment  as  prop- 
erty oot  found  upon  the  person.  Whether  It 
was  bona  fide  or  not  was  a  question  for  the 
jury,  under  all  the  evidence. 

Id  the  case  of  apanidingv.  Awtton,  21  Vt. 
0,  the  sheriff  arrested  one  Russell  on  a  charge 
of  counterfeiting,  and  took  from  his  person 
a  lot  of  German  silver,  and  held  It  under 
the  order  of  the  state  attorney.  He  was  sued 
by  one  Preston,  who  claimed  to  be  the  owner 
of  the  property  by  purchase.  The  court 
(Redfield,  J. )  held  that  the  sheriff  was  not 
liable  for  a  trespass.  Much  is  said  in  this 
opinion  not  applicable  to  the  case,  at  bar,  and 
is  cited  as  an  authority  as  to  tiie  right  and 
duty  of  the  sheriff  to  search  and  take  from  a 
prisoner  property  found  on  his  person.  In 
Waples  on  Attachment  and  Gamtsluneiit  (p. 
181)  the  principle  Is  laid  down  that.  If  the 
plaintiff  In  attachment  is  not  an  instigator 
or  co-worker  with  the  officer  in  obteining  an 
unauthorized  and  illegal  levy,  be  ought  not 
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to  kae  the  beo^t.  of  an  attiMbmdnt,  .and  that 
tbe  ckcamitances  of  «acli  particul^  caw 
must  determine  whether  tbe  official  wrctog- 
(k>ing  was  such  as  to  lovalidate  ttie  levy. 

In  the  case  of  QiU  t.  Devens,  U  Cusli.  61, 
€2.  tbe  court  recogDized  the  dUtiactlon  in 
ciees  where  unlawful  means  were  used  ior 
tbe  purpose  of  seizing  tbe  property,  and  the 
seizure  was  effected  by  those  means,  and  in 
cases  where  the  levy  was  in  no  way  coonected 
with  or  effected  through  tbe  unlawful  act  of 
tbe  officer.  In  HUcAeoek  v.  Hoimm.  48  Conn. 
52^  the  court  recognized  the  rule  that  a  levy 
amid  not  be  effected  by  a  tretpass,  but  held 
(hat  an  officer  with  a  writ  attacbmeot  In 
his  poaaeflsion.  who  was  invited  by  aemraot, 
not  Knowing  the  purpose  of  tbe  offloer  in 
ailing,  to  enter  a  dweJ ling-house,  was  law- 
fully Id,  and  authorized  to  make  a  levy  upon 
inch  houadiold  goodsasweieliable  to  satisfy 
tbe  attachment. 

In  the  case  of  F&mro]/  v.  PamUM^  9  Iowa, 
140,  tbe  fKts  as  stated  In  tbe  opinion  were 
as  follows :  Ptalntlflli  sued  out  a  warraat  in 
Scott  County  upon  a  criminal  charge  against 
tbe  defendant,  and,  at  or  about  tbe  same  time, 
a  writ  of  attachment.  The  sherifF,  with  E. 
S.  Pomn^  and  a  deputv,  followed  tbe  de- 
fendant, and  overtow  him  In  Poweshiek 
County,  and  there  arrested  him,  and  took 
IMtaessioD  and  control  of  a  trunk  of  the  de- 
tendant,  and,  against  tbe  objectira  of  the 
d^enduit  carried  tbe  defendant  uid  the  ^nk 
back  to  Soott  County.  After  getting  back  to 
Scott  County,  where  the  sheriff  was  author- 
ized to  levy  the  attadimeDt,  H  was  levied 
npon  $1,069  of  money  found  in  the  trunk. 
The  court  held  Uiat  it  was  settled  that  a  valid 
•eizurs,  service,  or  cxecntioo  cannot  be  ob- 
tsined  tbnragh  means  fendeied  unlawful  by 
ftaad  or  violence.  That,  "  under  tbe  shadow 
of  tbe  criminal  process,  the  name  and  pre- 
tense of  a  civil  writ  was  used  to  bring  tbe 
property  to  a  place  where  the  letter  might 
be  levied  upon  it. "  It  is  clear  that  the  court 
cMclnded  from  tbe  facts  in  Uils  case  that  the 
erinfnal  process  was  used  for  the  purpose  of 
cflhcting  a  levy,  and.  In  accordance  with  tlie 
geaenl  principle  that  a  levy  effected  by  fraud 
or  violence  will  not  be  upheld,  declaral  that 
the  attachment,  if  thus  obtained,  wasillegal. 

In  the  case  of  Bt^ntf/der  v.  Lee,  44  Iowa, 
101,  the  faets  were  that  Lee  had  stolen  five 
head  of  cattle,  and  sold  tiiem  to  Uw  plaintiff 
for  $162.  The  owner  recovered  the  cattle, 
and  plaintiff  had  Lee  arrested  for  tbe  larceny, 
and  tbe  offlcer  making  tbe  arrest  took  from 
kis  prraoo  both  money  and  a  watch.  Plain- 
tiff then  sued  Lee,  and  bad  tbe  officer  who 
held  posseasion  of  the  property  gamisbed. 
The  defendant,  Lee,  moved  the  court  to  dls- 
Asrge  tbe  garnishee,  and  dissolve  the  attacb- 
■nt,  on  tbe  ground  that  the  money  and  tbe 
watch  were  unlawfully  and  forcibly  taken 
from  him.  The  trial  court  granted  tbe  mo- 
tion ;  and,  CD  appeal,  tbe  supreme  court  held 
that  tbe  object  of  the  pursuit  and  capture 
of  Lee  was  not  to  <*btain  possession  of  the 
nooey  and  watch  In  order  to  subje<^  It  to 
|*Sal  process,  but  for  the  purpose  of  bring- 
lag  hint  to  punishment  for  hu  crime.  The 
cntcloalon  of  the  court  was  that  the  money 
aad  watch  were  lawfully  taken  from  tbe 
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possae^lon  of  Lee,  and,  bslog  rlgUluJly,  in 
the  possession  of  the  offloWi  vers  subject  to 
tbe  process  of  garaisbment.  The  court  de- 
clared, in  this  case,  jt  was  uBual  and  proper 
for  ofiloera,  upon  tbe  arrest  of  felons,  to  sub- 
ject them  to  search,  sod  tahs  frooi  them 
articles  found  upon  their  persona,  and  sug- 
gested, as  an  additional  thought,  "  that  there 
was  ample  nwiad  for  holdipg  that  the  mooey 
takeo  from  Lee  was  the  money  received  frran 
tbe  sale  of  tbe  cattle."  The  principles  of 
law  declared  in  this  case  are  directly  ap- 
plicable to  the  facts  -of  the  present  case,  but 
this  deciaitm  seems  to  have  been  materially 
qualifiod  by  a  later  deoision  in  the  same 
State,  in  the  case  of  Commtrdai  Exeh.  Jtank 
T.  Meleoa,  reported  in  05  Iowa,  065. 

The  Code  of  Iowa  {%  ^iS)  provides: 
"He  who  makes  an  arrest  may  take  from  tbe 

Krsoo  all  offensive  weapons  which  be  may 
VP  about  bis  person,  and  must  deliver  tbem 
to  the  magistrate  before  whom  he  is  taken, 
to  be  di^NMsd  according  to  law."  In 
oonslmlng  this  aectiim  of  the  Code,  the  court 
bold  that  lihe  offlcer  making  the  arrest  was 
not  precluded  thereby  from  tsking  fnnn  the 
person  of  tbe  prisoner  other  property  than 
^'offensive  weapons,"  but  that  he  might 
search  him  and  take  from  him  all  property 
which  might  be  used  by  the  prisoner  in  ef- 
fecting hu  escape.  The  court  held,  how- 
ever, in  this  latter  case  (65  Iowa,  665), 
that  if  tbe  money  and  pn^ierty  found  on  the 
prisoner  had  no  ooonectimi  with  tbe  arrest  or 
tbe  crime  charged,  and  was  not  to  be  used 
as  evidence  in  the  prosecution,  "tbe  personal 
possession  of  tbe  sheriff  should  be  regarded 
as  the  personal  possession  of  the  pr^oner, 
and  the  mimey  and  property  should  be  no 
more  liable  to  attachment  than  if  it  waa  In 
tbe  prisoner's  pocket:"  and,  on  an  applica- 
tion for  rehearing,  tbe  court  re-affirmed  that 
"the  possession  of  the  officer  was  the  posses- 
sion of  the  defeQdant,— citing,  in  support  of 
the  principle:  1  Archh.  Crlm.  PI.  84,  35; 
Wharton,  Crim.  PI.  ^91:1  Bishop.  Crim. 
Proc.  810-213,  and  PatUrton  v.  Pratt, 
19  Iowa,  858.  We  have  been  unable  to  And 
the  reference  in  1  Arcbb.  Crim.  PI.  sastaia- 
ing  tbe  proposition.  lu  Wharton,  Crim.  PI., 
evpra,  g  60,  it  is  declared :  "  Those  arrest- 
ing a  defendant  are  bound  to  take  from  his 
person  any  articles  which  mag  be  *A  use  as 
proof  in  tne  trial  of  the  offense  wttli  whldi 
the  defendant  is  charged.  These  articles  are 
pTt>perly  to  be  deposited  with  the  committing 
magistrate,  to  be  retained  by  him,  wito  the 
other  evidence  in  tbe  cause,  until  returned 
to  the  prosecuting  officers  of  the  State.  They 
should  carefully  be  preserved  for  the  pur- 
poses of  tbe  trial,  and  after  ita  close  be  le' 
turned  to  the  person  whose  property  they 
lawfully  are."  Section  61:  *  The  right  of 
tbe  arresting  officer  to  remove  money  from 
the  defendant's  person  is  limited  to  those 
cases  in  which  the  money  is  connected  with 
the  offense  with  which  the  defendant  Is 
charged.  Any  wider  license  would  be  a 
violation  of  bis  personal  rights.  When 
money  is  taken  in  violation  of  this  rule  tbe 
court  will  order  its  restoration  to  the  defend- 
ant. That  where  property  is  identified  u 
stolen,  or  is  in  any  way  valuable  ss  proof, 
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It  may  be  sequestrated,  Ii  plain. "  1  Bishop, 
Crim.  Proc.,  ^  SIO,  211,  is  to  Uiesame  ef- 
fect, and  in  section  Sia  It  Is  ststed  that  the 
offlcer  "holds  all  such  property,  whether 
money  or  goods,  subject  to  the  order  of  the 
court,  and  in  proper  circumstances  he  will 
be  directed  to  restore  it,  in  whole  or  in  part, 
to  the  prisoner."  Both  these  authorities,  it 
will  be  seen,  limit  the  right  to  take  money 
from  prisoner  to  cases  in  which  tiie  money 
is  in  amat  way  connected  with  the  offense 
charged,  or  to  be  used  as  evidence  on  the 

groBecution.  Whether  the  offlcer  would  be 
eld  guilt;  of  a  trespass  if,  on  the  trial,  it 
appeared  that  the  o&loer  was  mistaken  In  be- 
Uering  that  the  money  was  oonnected  with 
the  ofKose,  or  materliu  as  evidence,  ts  not 
stated  ,  or  whether  the  money,  while  in  the 
possession  of  the  officer,  was  subject  to  at- 
tachment at  the  suit  of  creditors,  Is  not  dis- 
cussed or  declared. 

The  common-law  mle  declared  by  Wharton 
and  Bishop,  tupra,  seems  to  conflict  with  the 
state  decisions  which  we  have  quoted,  in  so' 
far  as  they  declare  it  to'  be  the  duty  of  the 
arresting  offlcer  to  search  and  take  from  the 
person  oT  the  prisoner  monejy  or  other  property 
which  might  be  available  in  effecting  his  es- 
cape. It  18  Stated  by  Mr  Wharton,  and  sus- 
tained by  his  references,  that  at  common  law, 
"  if  the  property  is  ideittifled  as  stolen,  or  Is  in 
any  way  valuable  as  proof,  it  mar  be  ee- 

auestrated.  is  nevertheless  plain.**  If,  under 
lis  rule,  the  property  is  scquestnitwi,  or  de- 
posited in  court,  or  held  by  the  offlcer,  to  be 
used  OS  proof  on  the  trial,  and,  while  thus 
held,  a  creditor  attaches  it,  what  are  the  rights 
of  the  attaching  creditor?  At  common  law, 
and  perhaps  without  statute,  the  money  or 
property  would  be  in  gretaio  legii,  not  sub- 
ject to  attachment,  and  entirely  under  the 
Mntrol  of  the  court.  After  the  prosecution 
is  ended,  at  common  law,  the  oonrt  could 
and  ought  to  direct  "that  it  be  restored,  in 
whole  or  in  part,  to  the  prisoner,  according 
to tlie circumstances.'*  In  man^  States,  prop- 
erty thus  held  was  regarded  tn  gremio  legit, 
and  therefore  not  subject  to  attachment.  See 
3  Ala.,  mora,  and  authorities  cltod.  We 
understand  this  to  be  the  reason  and  extent 
of  the  rule  as  declared  by  Bishop  and 
Wharton. 

The  facts  of  the  case  of  F^ta^tm  t.  Pratt, 
19  Iowa,  858.  are  as  follows:  One  Dnnn, 
having  lost  $200.  sued  out  a  search-warrant 
against  Pratt.  Under  this  warrant,  iSntt 
was  arrested,  and  (4^3.12  found  on  his  per- 
son, which  was  taken  from  him  and  delivered 
to  the  magistrate.  While  the  money  was  in 
the  hands  of  the  justice  of  the  peace,  ttm 
i)1aintiff,  Patterson,  had  it  levied  on  by  tlie 
sheriff  to  satisfy  nn  execution  in  his  favor, 
and  al80  summoned  the  justice  to  answer  as 
garnishi'e.  The  garnishee  paid  the  money  to 
the  clerk  of  the  court.  The  statute  of  Iowa 
in  regard  to  garnishing  money  or  a  fund  in 
the  hands  of  an  offlcer.  or  in  court,  is  very 
similar  to  section  2950  of  this6tate.  The 
«onrt  (Dillon,  J.)  held:  "The  appellant 
argues  that  the  statute  contemplates  a  fasd 
which  has  come  into  court  legitimately  by 
cIviT  process,  or  by  consent  of  the  execution 
debtor.  In  our  opinion,  a  fund  may  prop- 
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erly  And  its  way  Into  court  wlUiout  the- 
consent  or  volition  of  the  party  from  wiuHik 
it  was  obtained  Persons  may  not 

unwarrantably  make  use  of  the  machinery  of 
criminal-  law  to  accomplish  private  ends. 
.  .  .  But  we  see  no  evidence  of  the  abuse 
of  the  law.  In  the  case  at  bar,  by  any  party, 
much  less  by  the  appellee.  ...  It  is  not 
shown  that  this  was  a  sclieme  between  Dunn 
and  appellef'  t/i  get  hold  <tf  the  money  of  the 
appellant.  'I'be  charge  against  Pratt  is  not 
shown  io  have  been  false  or  fabricated." 
After  distinctly  recognising  the  prhiciplo 
declared  in  /Mw  v.  Mehoig.  13  Pick.  370, 
and  other  authorities,  that  "no  lawful  Uilng^ 
procured  upon  a  wrongiful  act  can  be  flap- 
ported,"  held  the  fund  was  lawfaliy 
in  court,  and  sabject  to  garnishment. 

Upon  prinolplfe.  property  subject  to  the 
payment  of  a  debt  may  be  levied  upon  by 
the  proper  offlcer.  If  the  levy  can  be  effected 
without  trickery  or  fraud,  or  a  trespass  cal- 
culated to  provoke  a  breach  of  tUe  peace. 
Bantm  f.  Ban,  10  Ala.  964,  and  anthorlUes 
mpra.  The  garnishment  In  this  ease  was 
regularly  executed  by  the  coroner  upon  tlte 
sheriff,  who  had  possession  of  the  money. 
There  is  no  evidence  to  show  that  the  de- 
fendant was  arrested  for  the  purpose  of  ob- 
taining a  levy,  or  that  the  criminal  charge 
against  him  vms  false  or  fabricated.  The 
important  question,  tJien,  is.  Was  the  aberilT 
authorized  to  search  the  defendant,  and  take 
from  his  person  the  money,  eitber  for  the 
purpose  of  using  it  as  evidence  on  tlie-crfm- 
rnal  prosecution,  or  to  prevent  the  prtsonw 
from  using  the  money  to  effect  his  escape? 

Our  Statute  (Code,  g  4745)  provides: 
'^When  a  person  charged  with  a  felony  Is 
supposed  by  the  magistrate  before  whom  he 
is  brought  to  have  upon  his  person  a  dan^rer- 
ous  weapon,  or  anything  which  may  be  used 
as  evidence  of  the  commission  of  tbe  offense, 
the  magistrate  may  direct  him  to  be  searched 
la  his  presence,  and  such  weanon  or  other 
thing  be  retained,  subject  to  the  wder  of 
court  Iq.  which  the  defendant  may  bs  tried." 
Section  431S  of  the  Code  of  Iowa  provides 
that  "  he  who  makes  the  anest  may  take  from 
the  person  all  offensive  weapoas  which  he 
may  have  on  his  person. "  It  was  held  in  tlie 
latter  State  that  this  seetlon  did  not  pfeclude 
the  sheriff  from  taking  from  hi ■  person  money 
or  other  property  which  might  be  used  im 
effecting  an  escape.  The  Supreme  Court  of 
the  State  of  New  Hampshire,  construing  a 
aomswbat  similar  statato,  we  have  seen,  de- 
clared the  same  rule  :  and  the  duty  and  right 
of  the  slieriff  In  this  respect  has  been  recog- 
nized in  other  States.  The  Constitution  ot 
the  State  of  Alabama  (art.  1,  6)  provides 
"that  the  people  shall  be  secure  in  their  per- 
sons, houses,  papers,  and  poaseasioiu  from 
unreasonable  setaures  or  searches;  and  tliat 
no  warrant  shall  issue  to  search  any  place, 
or  to  seise  any  pentm  or  ^ing,  without 
probable  caoss,  snppoited  by  oath  or  afflm- 
ation." 

lb  oommenthig'Mi  article  4  of  tte  CfmaU- 
tutlon  of  the  United  States,  which  prohibits 
unreasonable  searches  and  seisnres,  in  the 
case  of  Btfyi  v.  UniUd  Statm,  116  U.  S.  616, 
39  L.  ed.  746,  Mr.  JujMm  Bradley,  deliver- 
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:ag  tbe  opinion,  quoted  with  approbfttion 
fnHD  LtfKd  CatBden,  as  follows:  "By  the 
laws  of  England,  every  lAvaslon  of  primte 
wopeity,  be  It  ever  bo  minute,  Is  a  trespass. 
AO  man  can  set  his  foot  upon  my  ground 
without  my  license,  but  he  la  liable  to  an  ac- 
tioa,  though  the  damage  be  nothing.  .  . 
If  be  admits  the  fact,  he  is  bound  to  show, 
by  way  of  justification,  that  some  positive 
Uw  has  justitied  or  excused  iiim.  The  justi- 
flcatiou  IS  submitted  to  the  judges,  who  are 
to  look  into  tbe  books,  and  see  if  such  a 
justification  can  be  maintained  by  the  text 
of  tbe  statute  law,  or  by  the  principles,  of 
tlie  common  law.  If  do  such  excuse  can  be 
fonnd  or  prodnoed,  the  sllenoe  of  the  books  is 
so  authority  against  the  defendant. 
According  to  this  reasoning,  It  is  now  id- 
cumbent  upon  the  defendants  to  show  the  larw 
hj  whidi  this  seizure  is  wuranted.  If  that 
csonot  be  done,  it  is  trespass.  '  These  are 
the  principles  which  protect  every  citiisen  of 
this  government  in  the  enjovment  of  his 
persoDsI  1it>erty,  his  home,  and  his  property, 
and  no  other  "can  abide  the  pure  atmosphere 
of  a  govemmeot  of  political  liberty  and 
peisonal  freedom." 

This  court  in  Ckcutang  v.  State,  83  Ala. 
30.  referring  to  the  opinion  of  JtuUee  Brad- 
ley, declared:  "We  indorse  and  approve 
ever:rUiiDg  said  therein."  The  statnte  law 
provides  for  the  issuance  of  search-warrants, 
oDt  specifies  on  what  grounds  they  are  to  be 
i«ued,  and  only  on  probable  cause,  supported 
bT  affidavit,  naming  tbe  person,  and  partic 
niarly  describing  the  property  and  place  to 
he  Marched.  Code,  6§  im-Am.  The 
aearcb  and  seizure  in  the  present  case  were 
nnt  made  under  these  statutory  provisions. 
Section  4745  of  tbe  Code  we  have  quoted 
above,  and  which  provides  that  when  a  per 
SOD  is  charged  with  a  felony,  and  is  supposed 
M  have  a  dangerous  weapon,  or  anything 
which  mav  be  used  as  evidence  of  the  com- 
miBsIoD  of  the  offense,  he  may  be  seardied. 
aod  such  weapon  or  thing  may  be  seized  and 
retained  subject  to  the  order  of  the  court  in 
which  the  defendant  is  to  be  tried.  The 
qoestloD  as  to  the  dangerous  weapon  does  not 
arise  in  this  case.  That  part  of  the  statute 
which  authorizes  the  seizure  and  retention 
of  "anything  which  may  be  used  as  evidence" 
«D  tbe  imwecation  is  a  mere  itatulwy  en- 
setmeat  of  the  common  law.  At  common 
Uv  the  arresting  officer  bad  tbe  right  to  re- 
money  from  the  defendant's  person ; 
wit  this  right  was  limited  to  cases  in  which 
VK  money  was  connected  with  the  offense, 
«  to  be  used  as  evidence.  See  Wharton, 
tuprn;  Bishop,  rupra,  and  the  cases  cited  In 
Mpport  of  the  text. 

We  are  aware  of  the  responsibility  of 
sberiffs  for  the  safety  of  prisoners,  and  their 
liability  for  escapes  suffered  by  them  or  their 
deputies ;  but  we  can  find  no  warrant,  either 
la  tiw  common  J«v  or  statnte,  for  taking 
MKy  from  tbe  persm  <rf  Hie  prisoner,  un- 
it  is  connected  with  the  offtaae  charged, 
w  to  be  used  as  evidence  on  fats  trial.  If 
toil  Ttfht  exist  in  tbe  officer,  as  an  absolute 
nght  to  prevent  escapes,  he  could,  upon  the 
of  a  person  charged  with  a  trivial 
"wnetneanor  Or  disorderly  conduct,  strip  him 


of  all  his  personal  effects.'  It  is  no  answer, 
to  say  the  officer  would  not  do  it.  Tha 
question  is,  Has  be  the  right,  by  virtue  of 
his  authority  to  arrest,  alQO  to  search  and. 
seize,  except  in  cases  authorized  by  the 
common  law  or  by  statute?  "It  is  tbe  duty 
of  tbe  courts  to  be  watchful  for  tbe  constitu- 
tional rlghts,of  the  citizen,  and  against  any 
stealthy  encroRChments  thereon." 

After  a  careful  examination  of  the  Consti- 
tution, prohibiting  unreasonable  searches  and 
seizures,  the  common  law,  the  statutes,  and 
authorities,  we  hold  that  It  is  tbe  duty  of  an 
officer,  having  no  other  authoritv  than  tlie 
right  to  make  the  arrest  to  search  the  party 
arrested,  and  seize  and  remove  from  bim  any 
dangerous  weapon  fonnd  on  his  person  ;  and 
he  may  also  seize  any  money,  or  anything 
connected  with  the  offense,  or  which  may  be 
used  as  evidence  against  him  on  the  prui^etra- 
tion,  and  retain  the  money  or  thing  until 
turned  over  to  the  State's  attorney,  or  paid 
Into  court  to  abide  tiie  result  of  the  trial ; 
that  an  officer  acting  in  good  faith,  in  the 
execution  of  his  dut^,  ana  proceeding  upon 
probable  grounds  for  believing  thut  tlie 
money  or  tiling  is  connected  with  the  oiteuse 
olnrged,  or  may  be  used  as  evidence,  on  the 
trial,  may  search  and  take  from  the  defend- 
ant arrested  by  bim  on  a  luminal  charge 
money  found  on  his  person,  and  he  will  not 
be  liable  in  damages  for  a  treqMSs,  alUioogh 
It  may  turn  out  that  tbe  money  or  thing  was 
not  in  fact  connected  with  the  offense,  or 
could  not  be  used  as  evidence  of  the  commis- 
sion of  the  offense,  that  tlie  money  or  thing 
seized  by  the  officer,  under  Uie  foregoing 
limitations,  during  the  tim'  It  is  in  his 
hands,  or  if  paid  into  court,  Is  not  In  the 
poflsessiop  of  uie  defendant,  but  it  is  thereby 
sequestered,  and  subject  to  attachmeiit  or 
gaxoifikment,  under  section  2950  of  the  Code , 
that  If  tbe  arrest  was  made  not  in  good  faith, 
or  If  the  money  or  thine  is  seized  without 
prolMble  grounds  for  believing  that  it  is 
connected  with  ^e  offense,  or  useful  as  evi- 
dence on  tbe  trial,  the  levy  made,  under  such 
circumstances.  Is  invalid  ;  or,  if  procured  by 
trickery  or  fraud  on  the  part  of  the  attaching 
creditor,  the  levy  will  be  held  invalid;  and 
the  officer  ipaking  the  levy,  if  he  knows  o^ 
Uie  fraud,  and  person  proourlng  it  to  be  dona 
by  aach  meaiu  and  for  such  purposes,  will 
be  liable  to  a  suit  for  damages.  We  believe 
these  prindples  eawtatent  with  the  personal 
liberty  of  the  person  arrested,  as  secured  to 
him  by  the  Constitution  of  the  State,  and 
concede  to  tbe  officer  all  tbe  authority  given 
to  bim  by  the  common  or  statute  law  We 
know  of  no  law  wblch  will  prevent  a  credi- 
tor from  having  the  property  of  his  debtor 
levied  upon  to  satisfy  his  debt,  when  it  can 
be  done  without  committing  a  trespans,  or  by 
fraud  or  violence.  At  common  law,  the 
propertir  In  the  bands  of  an  officer  was  re- 
garded inaremio  legia,  and  not  subjeiA  to  pro- 
cess; but  by  statnte  it  is  subject  to  legal 
[Hocess.  The  return  of  the  court  to  the  rule 
lUsi  shows  that  the  prosecution  and  attach- 
ment suits  against  the  movant  are  undecided, 
and  are  pending  In  court.  Whether,  under 
the  principles  declared  In  the  foregoing 
opinion  the  money  Is  subject  to  the  attach- 
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itaent  and  garntahmcnt,  depends  upon  the  In  anj  view  wo  take  ot  the  emOt  the  eppli- 
evidence  to  dr  introduced  on  the  trial  and  the  cation  for  mandamiu  must  be  denied. 
gBrniahins  creditor  has  a  ri^t  to  his  day  in     Jiandmnut  deuiteL 
oouK,  and  to  have  a  jury  pass  upon  the  Acts. 


HARTLAND  COURT  OF  APPjeALS. 


Patrick  03RIEK,  Appt., 

9. 

BALTULORB  BELT  B.  CO. 


(.,.,K<L....> 

1.  AvthorUv  to  ooutroeta.  railroad  or 
•Vpart  tbe'-«(tf  in  a  tunnel  In  a  gttjr  street  on 
the  tenns  and  oondltlooi  and  in  the  node  fixed 

by  ordloanoe,  iDOludea  authority  to  oonatruct 
portions  of  tt  ta  an  opea  cut  where  the  ordf  nnnce 
so  dUnots;  and  even  irlthouc  special  authorltr 
the  right  to  construct  s  tunnel  would  Include  the 
rtght  to  make  properly  graded  approoobes. 
8>  The  mere  do^eeiatlaB  latt*  Tmlne 
of  tbm  lot  of  an  abnttbif  owmr  wbo 
does  not  own  the  fee  of  the  street,  by  the  oon- 
struction  of  a  railroad  therein  and  bis  depriva- 
tion of  the  InU  ose  of  the  stnat,  but  without  any 


None— JmpMsd  gnmU. 

When  the  use  of  a  thing  Is  granted,  ererytiilDg 
enential  to  that  use  Is  granted  also.  Smdt  right 
outMs  with  It  the  Implied  auth(»lty  to  do  all  that 
Is  Doceswry  to  seoure  the  enjoyment  of  such  eose- 

menL  Frosobttv.  White.21  Pick.  84L  Se  Am.  Dec. 
MS;  FreseoU  v.  WlUUms.  5  Met.  1»,  30  Am.  Dec. 
68t».  and  oases  ottod;  Pomfret  v.  HJ croft,  1  Saund. 
aa.  no(e  «:  Hammond  v.  Woodman,  11  U».  137;  M 
Am.  Deo.  CIS. 

When  a  right  Is  graoted.  either  by  an  Individual 
or  by  a  statute,  the  means  of  securiuR  the  rl^t  are 
also  grantod  by  implloatjon.  Oorruth  v.  Orsssle, 
11  Gray,  til,  71  Am.  Dec.  707.  i 

XaaemenL 

Thus  when  a  man  giants  •  dose  Inaccessible  ez- 
eept  over  bis  own  land,  he  Impliedly  grants  a  rbrht 
ot  passing  over  that  hmd.  Otherwise  the  grantee 
oould  derive  no  beaeOt  from  the  grant.  The  same 
rule  of  construction  would  govern  a  reservation 
out  of  lands  graoted.  Oo.  LItt.  60  a.:  Llford's  Csse. 
11  Coke,  8S;  Lord  Daroy  v.  Askwlth,  Hob.  SU; 
Oark  V.  Cogge,  Cro.  Jac  ITD;  Bowton  v.  Freatson, 
8  T.  R.  fiC;  Hotrls  v.  Bdgf ngton,  8  Taunt.  Z8i  Qayrt- 
ty  T.  Bctbune,  U  Hass-fiS. 

Nothing  will  pass,  as  inoldent  to  the  grant,  sx- 
eeptitbeneoessotytothe  onJcqTment  oS  tbe  prin* 
dpal  thine  granted.  Hetaoe  the  gmntee  of  a  olose 
•urrounded  bf  tbe  grantor's  land  is  entitled  to  a 
oonvenient  way  over  the  orantor's  land.  He  may 
select  a  suitable  roule  for  bis  way.  but  In  doing  it 
be  must  regard  tbe  Interest  and  convenience  of  the 
owner  ot  the  land.  Nichols  v.  Iiooe,  tL  Man.  10% 

Nothing  passes  wblofa  is  not  appurtenant  to  tbe 
hnd  granted  and  dtreotly  necessary  to  Its  enjoy- 
ment. I^eonard  r.  White,  7  Mm.  •;  Ooleuian's 
App.  eS  Pa.  SB. 

Thus  tbe  grant  of  trees  standing  on  land  of  the 
gcaotor  gives  tbe  right  to  enter  and  take  them, 
and  s  sale  of  personal  property  gives  a  right  to  en- 
ter and  remove  It.  A  grant  of  the  right  to  lay 
pipes  carries  the  right  to  enter  and  repair  them. 
Pomrjret  V.  Slcroft.  I  Saund.  atl. 

By  tbe  BHtne  prinQipto  a  way  of  neooMlty  Is  cre- 
atc'l  over  rbe  grnntorts  remaining  land  when  there 
Is  no  other  acOemto  the  granted  premlns.  Pierce 
la  L.  R.  A. 


mvaslon  of  or  physlolal  Interferenoe  wHh  hls-lot 
or  any  olntruotlon  of  his  aocem  thereto.  Is  not  a 
taking  of  bis  property  within  the  meaning  of  the 
oonsUiutlonal  provision  as  to  oompenallon  for 
property  taken. 

(Juno  17.  Wl.) 

APPEAIt  hv  plaintiff  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  dismiss- 
ing his  bill  filed  to  enjoin  defendant  from  lay- 
iDg  its  Uacki  in  a  street  in  front  of  bis  lota. 
AMrmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Alvey,  Ch.  J.,  and  RoUn- 
8on.  Bryan,  McSherry.  Fowler  and  Briscoe.  JJ, 
Meter:  laldor  KaTner.  Th«Hmaa  R» 
CUndineB  and  Oo(»r^  R.  WllUa,  fu  ap- 
pellant: 


T.  Selleolc,  16  Oonn.  aij  lAwton  T.  Blvera,  2  McOoKI 
L.U6:  CronleyT.  Ugtatovler,L.B.t  Gh.  ApihttS: 
Alley  V.  carletOB,M  Tax.  38;  PIngree  t.  MoDulBe. 
H  N.  H.  aOA. 

The  neoenltr  which  will  raise  an  implied  easo- 
ment  varies  with  the  nature  of  the  property  and  of 
the  easement  Covel  v.  Bart,  56  He.  fiSO. 

It  Is  a  question  of  presumed  intention.  If  tbo 
servlldde  is  a  burdensome  one.  only  strict  neoea- 
srtj  win  raise  the  Implioatlon.  Great  convenienoo 
alone  will  not  give  a  way  of  necessity  iDodd  v. 
BurohsU.  1  Burlst  ft  0.  UI;  Brlgbsra  v.  Smith,  4 
Gray,  XOT;  Smltb  v.  Ktoard,  %  Hill,  U64»;  and  tbe 
way  will  pease  when  the  ikesasslty  ceasss.  Udev. 
Hsdlay,  88  Ala.  Mfi  VJall  v.  Ourpenter,  u  Gray. 

eo,  It  the  purposes  for  which  the  land  Is  granted 
are  inooosiatent  with  the  exercise  ot  tbe  easement, 
■twlilnot  exlsL  Seeley  v.  Bnbop,  19  Conn.  12a. 

What  Is  oalled  neoeeslty  is  only  a  drcumstanoe 
called  m  to  explain  the  Intention  of  the  partfm. 
Ntchoh  V.  Luoe,  »  Pick.  US!  Collins  r.  Prentice. 
U  Conn.  ».  American  Co.  v.  Bradford,  >l  CaL  3BB; 
8Walt.Aot.*Def.«g8. 

The  grant  ot  power  being  in  derogation  of  com- 
mon right  ta  not  to  be  extended  by  Implicntimi. 
and  the  act  oonferring  the  power  must  be  strictly' 
oompUed  wHh.  Statutes  granting  these  powers 
are  not  to  be  construed  so  literally  or  so  strictly  sa 
to  defOat  tba  evident  purpose  of  the  Legfihiture. 
Tliey  are  to  receive  a  reosonsUy  strict  and  guarded 
ccnstruc^on.  and  the  powers  giuntod  will  extend 
no  further  than  exprenly  stated,  or  than  Is  neces- 
sary to  accompligb  tiw  general  scope  and  purpose 
ofthegranL  BeNew  Yoi^*  H.  B,  K.  Co.  t.  Kip. 
«  N.T.MS. 

Vbether  a  right  of  way  Is  embraced  In  a  deed,  U 
always  a  question  of  CDostmotfon,  having  refer- 
ence to  Ns  terms  not  only,  but  to  extrlnstrtlaots 
also,  and  to  the  prooCtcal  tnoWleots  connected  with 
the  grantor,  and  with  the  uasof  tbe  land,atth» 
time  of  tbe  eonveyaaoe.  Tbe  law  gives  sooh  a 
oonstructton  to  the  oooveyaace,  as  an  incident  or 
appurtmanoe,  that  such  Incldcnti  or  appotte- 
nances  are  Included  In  ft  Tn  such  cases  the  Inten- 
tion of  tbe  parties  is  to  be  learned  from  those  taota. 
Huttemeler  r.  Albro,  18  N.  f.  SI,  08;  Ogdea  t.  Jen- 
nings, w  Barb.  aOL 
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Tbe  taking  and  ms  of  the  street  lij  appel- 
lae  will  uke  away  tbe  rahw  of  aMwIiant'H 
property,  subataanally,  and  inflict  senotis  and 
perauDent  injo^. 

Beeistt  t.  imand  iZ.  (%>.  L.  R  1  C.  P.  941, 
»C.  P.  81. 

This  is  forbidden  hj  tbe  Constitution. 

Hd.  Const,  art.  8.  §40. 

The  ri^t  ot  tbe  appellant  as  an  abutting 
owner  to  tbe  use  of  the  street,  and  for  access 
10  and  from  faia  lot  and  bouse.  Is  property  wttbin 
tbe  meaning  of  tbe  Constitniion. 

BaiUtu^  A  P.  R.  Co.  v.  Beaney,  43  Hd.  117; 
Qardner  T.  Heubun^,  2  Jobos.  Ch.  16S,  1  L. 
ed.  883;  Batons.  Bottom  O.  A  M.  B.  (h,  tit  N. 
H-  504;  PumpeUy  r .  Orem  Bay  A  M.  Oanat  Go. 
BO  U.S.  IS  Wall.  166,  20  L.  ed.  657;  BaUimare  v. 
Appvtd.  42  Hd.  44S:  Baltimore  A  0.  B.  Co.  v. 
Af(l,«8  Md.  8SS;  Hippt^,  Wegttm Maryland 

B.  Co.  66  Hd.  819;  CuaAiHnid  t.  WHUton,  00 
Hd.  188. 

An  Injanction  Is  «  mper  remedy. 

Romaa  t.  Stravn:  10  Hd.  98;  WMtom  Mary- 
land a.  Co.  T.  Ouiinga.  15  Hd.  199:  Baltimore 
Y.  6m,  81  Hd.  876;  mptey  t.  Baltimore  A  P. 
£.  O).  84  Hd.  886;  Baitimorv  A  O.  R.  Co.  v. 
Stravet,  87  Hd.  987;  iVm  (^tral  Coal  Co. 
Georg^e  Creek  O.  A  I.  Cb.  87  Hd.  S87:  Pvm- 
IAkv  t.  Baltimore,  47  Hd.  168;  Piedmont  A 

C.  &  Cb.  T.  Speelman,  67  Hd.  260:  PraU  v. 
Ai/ffitf  Vity  R.  Co.  19  Hun,  80;  Ahendroth  v. 
Jiev  York  BIm.  R.  Co.  i&  Jones  &  S.  417; 
Awpfc  7.  VarKforWW,  96  N.  Y.  287,  38  N.  T. 
3B«;  HendenoH  r.  Ifew  York  Omt  R.  Go.  78 
M.  T.  438:  WiUiamt  t.  JVw  Ttmfc  Ctof.  J2.  Cb. 
IS  N.  T.  109;  DiUon.  Hun.  Corp.  661;  Tbomp- 
aon.  Proper  Remedies,  34fi;  Union  Piae.  B.  Co. 
T.  BaU.  91  0.  S.  866,  28  L.  ed.  489;  Kavanagh 
T.  MebiU  A  O.  B.  Co.  19  Qa.  371;  Oolumlme 
4W.R.00.  T.  WitAeroio.  83  Ala.  190;  Foster, 
Fed.  Prac.  p.  809,  g  915;  Northern  Pae.  B.  Co. 
T.  flsritnftot  A  M.  R.  Co.  9  McCrary,  308; 
MimuH,  K.  A  T.R.  Co.  t.  Ifenw  A  St.  L, 
S.  Go.  10  Fed.  Bep.  497. 

A  steam  nlhoad  would  be  considered  an 
sddkiosd  serrftude,  caseaacBtw  burden  upon 
a  Mreet,  because  iocoDsisteat  witb  the  ordinary 
sod  leamnsble  use  of  a  street,  while  tbe  use 
bj  a  boTse  railroad  is  decided  not  looonsiMent, 
because  not  pennaDeot  at  ezduslTe. 

aim  Y.  Baltimore  A  E.  P.  B.  Co.  63  Hd. 
851;  Okbm  r.  JSaMim  U.  P.  R.Co.t»  Md. 
698;  AiWswrv  A  O.  B.  Co.  r.  Boyd,  68  Hd. 
OS. 

Theri^tof  an  abutting  owner  to  use  tbe 
rtreet  is  property  which  b  taken  within  tbe 
Bwaoior  of  tbe  Constitution,  by  the  ffraot  of 
neb  iniTlleges  as  an  claimed  by  defendant, 
ad  the  injury  and  right  to  a  remedy  is  tbe 
■me  i4e(ber  tbe  abutting  owner  owns  tbe 
In  of  street  or  not,  and  cannot  be  taken 
•ilhoot  compensation. 

ftfmon,  M.AJ.R  Co.  v.  Stterle.  18  Bosh, 
M8;  iMktoHdv.  North  Mieeovri  R  Co.  81  Mo. 
181:  Oailrat  BmnthU.  Pat.  R.  Co.  v.  Tteine,  28 
M".  «86;  Centrai  Branch  U.  Pae.  K  Co.  v. 
Aairew,  80  Kan.  590;  TIteobold  v.  Loiaantte, 
Jf-  0.4kT.B.Co.4  h.  R.  A.  786. 66  Hias.  279; 
AiriMm  A  M.  B.  R.  Co.  -9.  Reinhaekle,  IS 
neb.  919;  Baynee  t.  ITumae,  7  Ind.  88;  Rone- 
Leopold,  100  Ind.  99;  Crawford  v. 
^>i*»Mre,  7  Ohio  St.  460;  Cituximati  A  &  G. 


A.  St,  JB:  Go.  T.  Oumminttilte,  14  Ohio  St. 
OiM. 

In  New  York  H  has  repeatedly  been  decided 
that  the  interest  of  an  abutting  owner  was 
property,  and  that  It  was  a  taking  when  Lbe 
use  was  permanent. 

Abendroth  r.  New  York  Btev.  R.  Co.  33  Jone» 
A  S.  417;  Story  y.  2feu  York  Elen.  J7.  Cb:  90 
N.  T.  m;  LaAr  y.  Metropolitan  jfffer.  R.  Co. 
6  Cent.  Rep.  871,  104  N.  T.  268;  Abendroth  v. 
New  York  BUv.  R  Cb.  11  L.  R.  A.  684,  132 
N.  Y.  1;  Kane  y.  Metropolitan  Biet.  R.  a>.U 
L.  R  A.  640,  125  N.  Y.  164;  Duyckinek  v. 
New  York  Blet.  A  Ct^  136  N.  Y.  710;  Grand 
Raptde  ALB.  Co.  t.  Meiea,  88  Mich.  63; 
atone  Faif^wy,  P.  A  N.  W.  R.  Co.  68  lU. 
894;  Adame  Y.  Chieago.  B.  A  K  R.  Co.  a» 
Hinn.  286;  Lamm  v.  Chicago,  St.  P.  M.AO.R. 
O).  10  L.  R.  A.  968,  46  lUnn.  7:  PumpeUy  v. 
Green  Bay  M.  CW,  80  U.  8. 18  Wall  166, 20 
L.  ed.  607. 

Mmra.  WUliaa  A.  TUhmr,  John  K. 
CowvB.  W.  Irvlae  CroM  and  Ha(h  X*. 
Bcmd,  Jr.,  for  appellee: 

The  rulings  of  Uie  courts  on  this  subject  are 
not  uniform,  but  tbe  following  may  be  stated 
as  tbe  result  of  tbe  autborillea: 

1.  The  great  weight  of  authority  is  that  if 
the  abutting  ownn  does  not  own  tbe  fee  of 
the  street,  then  its  ceouponcy  a  railroBd 
compaoT,  under  legislative  authority,  is  sot 
tbe  taking  of  any  of  hU  private  property 
within  the  meaning  of  the  coostltulional  pro- 
vision, which  requires  condemnation  proceed- 
ings  to  be  insUtul«d  before  such  property  can. 
be  taken. 

2.  Many  authorities  bold  that  a  street  caa 
be  used  by  a  railroad  company,  although  tbe 
fee  of  it  may  be  in  the  abutting  owner,  and 
that  such  a  use  is  not  only  not  a  taking  of 
properly  within  tbe  meaning  of  tbe  constitu- 
tional provision,  bnt  tbe  abutting  ownar  la  not 
entitled  to  comequeatlal'daaUi^  forsoob  oe* 
cupaney  of  the  street. 

8.  A  T«7  few  outboritlas  hold  tbat  a  lor 
owner  on  a  pubHc  street,  whether  be  has  tbe 
fee  in  tbe  bed  of  the  street  or  not,  has  such  » 
peculiar  interest  therein  that  tbe  construction 
of  a  steam  railroad  upon  the  street  is  a  taking 
of  bis  property  witbln  tbe  aeaidng  t»f  the  con- 
stitutional provision. 

4.  Other  cases  bold  that  Gie  occupancy  of  i 
pubHe  street  1^  a  railroad  company,  under 
legislative  sanction,  la  a  legitimate  and  lawful 
use  of  the  street,  bat  it  is  not  to  be  presumed 
that  the  railroad  company  la  to  be  exempt 
from  liability  for  special  damage  to  the  prop- 
erty of  an  abutting  owner. 

A  rule  of  law  opposed  to  and  inconslslent 
with  tbe  "property  doctrine,"  as  staled  in* 
piopositioD  8,  will  tie  found  sti^ed  in— 

Grand  Rapide  A  I.  B.  Co.  v.  Beied,  Sft 
Hicb.  63,  81  Am.  Rep.  806;  F^ton  v.  Short 
Route  R.  Tran^  Oo.  85  Ky.  640.  7  Am.  St. 
Itep.  619;  BradUy  v.  New  York  A  N.  H.  R., 
Co.%i  Conn.  294;  Indiana,  B.  A  W.  B.  Co.  v. 
BberU.  9  West.  Rep.  306.  110  Ind.  642,  33 
Am.  &  Edk.  R.  R.  Cas.  220;  Dwenger  v. 
Chicago  A  G.  T.  R.  Co.  98  lod.  158,  20  Am. 
&  Eng.  R.  R.  Cas.  26;  Spencer  v.  Point  Pleat- 
ant  A  0.  R.  Co.  23  W.  Va.  407,  20  Am.  &  Enfj.. 
R  R.  Cas.  126;  ^rkns T.  TTAsetf^ AU.RGo.  & 
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UK  A.  871. 88  W.Va.  1, 40  Am. &BBg. B.  R. 
€aa.  384:  CBtttral  Branch  U.  P.  B.  Go.  t.  An- 
4lrm»,  80  Ran.  690,  14  Am.  &  Eng.  R.  R.  Oas. 
1248;  OitauM,  0.  O.  A  C.  G.  It.  Oo.  v.  Lanm, 
2  L.  R.  A.  69.  40  Km.  801.  S6  Am.  &  Eng. 
R.  R.  Cas.  168;  Eantat.  IF.  A  D.  B.  0».  v. 
Cupkendatl,  ^  Kan.  384;  /rvn  Mmntain  R 
Go.  V.  Bingham.  4  L.  R  A.  623,  87  Teaa.  03B, 
88  Am.  &  Edk.  R.  R.  Caa  444;  MeQuaidr. 
PorUand.  d  V.  B.  Co.  18  Or.  287,  40  Am.  & 
Eng.  R.  R.  Cas.  808;  lUehardaon  v.  V^rmoni 
Cent.  R.  Co.  25  Vt.  465;  Hatch  t.  Vermont  Cent. 
R.  Co.  25  Vt.  49;  GoUarhalkv.  Chicago,  B.  <ft  Q. 

B.  Co.  14  Keb.  650,  14  Am.  &  Eog.  R.  B.  Cae. 
167;  Orowlag  v.  Davis,  68  Cal.  460,  20  Am.  & 
Eng.  R.  R.  Cas,  85;  Bamliti  v.  Ohieago  *  JS.  W. 
R.  Co.  61  Wis.  615,  20  Am.  &  Eng.  K.  R.  Caa. 
70;  Higbee  v.  Ctmdm  (t  A.  B.  d  Transp.  Oo. 
20  N.  J.  Eq.  435;  PhUad^phia  A  T.  B.  Co'9 
Case,  6  Whart.  25;  (yOmnor  v.  Pitttburgk,  18 
Pa.  187;  Iloutlon  v.  T.  Gent.  B  .Co.  v.  Odum, 
fiSTex.  843. 3  Am.  A  Eng.  B.  R  Cm.  SOS;  Ou^, 

C.  d  8.F.B,Co.t.  Grave*  (Tex.)  10  An.  ft 
Eng.  R.  K.  Cbb.  199;  MvihoUand  v.  Dm  Moinea 
<fi  A.  W.  B.  Oo.  60  Iowa,  740, 10  Ami  •&  Eng. 
R.  R.  Caa.  09;  Stetson,  v.  Cftieago  db  B.  B.  Co. 
75  111.  74;  Pioria  <fi  B.  1.  R.  Co.  t.  BeherU,  84 
111.  185;  Denver  A  8.  F.  R.  Oo.  r.  Domlu,  11 
Colo.  247,  S«  Am.  *  Eng.  B.  &  Cas.  165:  JM. 
UnglUtm  v.  Biatimprt  <ft  P.  R.  Oo,  8  HacArtfa. 
«17;  Dixon  v.  Baltimore  db  P.  B.  Go.  (D.  C.) 
8  Am.  &  Eng.  R.  R  Cas.  201;  Baltimore  dk  P. 
B.  Co.  V.  Fffth  Baptitt  Church.  106  U.  S.  817, 
27L.  ed.  780. 

As  to  the  general  rale,  compare  Ohio  North- 
ern Tranep.  Oo.  v.  Chicago,  99  U.  S.  6K,  85 
L.  «L  886,  with  Chicago  t.  Taylor,  195  U.  S. 
161,  31  L.  ed,  688;  Ourrier  r.  New  York  West 
Side  Elev.  P.  Jt.  Cb.  6  Blatcftf.  487. 

The  docuine  that  the  owner  of  a  lot  abut- 
ting on  a  street  bas  an  interest  in  tbe  soil  of 
tbe  street,  wbich  amounts  to  property  within 
tbe  meaniog  of  tbe  constitutumal  provtsioa 
that  private  property  shall  not  be  taken  for 
public  use  wittiout  compensaiioo,  vas  firrt  an- 
aooDced  and  adopted  by  tbe  Supreme  Court  of 
Ohio  in  Crawford  v.  Detaware.  7  Ohio  St.  459. 

Minnesota  has  adopted  tbe  same  rule  in  Ad- 
ami  V.  Chicago,  B.  A  N.  R.  Go.  1 1..  R.  A.  498. 
39  Minn.  286,  12  Am.  St.  Rep,  644. 

New  York  io  Story  v.  JOet.  R.  Co.  90  N,  T. 
122;  Lahr  v.  Metrovoiitan  JSiew.  R  €k>.6  Cent. 
Bep.  871,  104  N.  T.  S68,  and  AbendnOh  v. 
New  York  met.  B.  Oo.  11  L.  R.  A.  684,  122 
N.  Y.  1,  applied  this  doctrine  to  elevated 
roads;  wbile  )n  Baddif  v,  Brooklyn,  4  N.  Y. 
196,  tbe  doctrine  was  held  inapplicable  to  the 
case  of  a  city  changing  the  grade  of  tbe  street 
Mnreorer.ud  \nFobef9.Bmm.W.  AO.R.€o. 
8  L.  B.  A.  408.  181  N.  Y.  SOR,  tbe  oonrt  de- 
-cided  that  a  "  steam  railroad  company,  wbich, 
under  license  from  tbe  cUy  authorities  lays  its 
tracks  upon  tbe  surface  of  a  street,  is  not  liable 
for  damages  resultiog  from  a  reasonable  use 
thereof  to  the  easement,  of  an  abuttiug  lot 
owner,  who  does  not  own  tbe  fee  of  the  street. 

In  Blaryland  the  court  holds  that  an  ordinary 
charter  or  enabling  Act  Is  not  to  be  construed 
as  conferring  on  a  chartered  company  the 
State's  immunity  from  liability  for  conse- 
quentisl  damages. 

Baltitaore  dt  P,  B,  Co. -f.  Reaney,  42  Md. 
117. 

18URA. 


Tbe  ^stlneliott  between  Uw  doetrioe  :by 
which  c^tof  MtfonisaocOTdod  forosDiequen- 
lial  damages  and  the  role  of  law  nnder  wbieb 
the  owner  of  property  is  proteoled  by  iajuactioa 
from  ft  tMog  of  bu  property  for  public  nse. 
is  illustrated  m  a  comparison  of  the  Beaneti 
Cam  with  Bammort  v.  Ajmeid,  49  Md.  443. 

Even  in  Illinois,  where  the  CoDstitutiOD  re- 

3utres  compensation  to  be  made  for  property 
amaged  as  well  as  for  that  taken,  the  courts 
have  been  obliged  to  construe  the  provision  as 
giving  a  rigbt  of  action  for  damages  merely, 
and  not  as  entitling  a  landowner  to  «n  injunc- 
tion to  restrain  the  construction  of  the  road, 
liecaQse  consequential  damages  might  thereby 
ensne  to  bis  property. 

Steteon  v.  Chicago  dk  S.  B.  Co.  76  III.  74; 
Peoria  A  B.I.B.Oo.v.8eheTtx,M\\\.  }SB:I)enver 
A  8.  F.  B.  Co.  v.  DomU,  11  CoK  247,86  Am. 
&  Eng.  a  R  Cas.  156.  Bee  also  Button  T. 
London  AS.  W.R.Co.1  Hare,  259. 

AlT^t  Oh.       dellrered  Uw  opinion  of 

tbe  a>urt : 

The  court  below  passed  Its  order  refusing 
the  injanctioQ  upon  consideration  of  thio  al- 
legation, of  the  bill  and  tlK  exhlbito  filed 
tberowitb.  without  reference  to  tbe  imswer 
of  tin  defendant,  which  had  been  proTiouBly 
filed.  The  answer  was  properly  before  the 
court,  and  the  defendant  was  entitled  to  have 
it  considered,  if  material,  in  determining  the 
question  whetlier  tbe  injunction  should  issue. 
I^nn  V.  MourU  Savage  Iron  Co.  84  Md.  624 ; 
Adams,  Eq.  .856,  and  notef.  We  entirely 
agree,  however,  with  the  learned  jndge  be- 
low, that,  without  regard  to  tbt  answer,  the 
bill  fails  to  present  a  case  tor  an  injunction. 

The  plaintiff  is  the  owner  of  a  lot  of 
ground,  with  improvements  therecm,  situabs 
on  the  east  side  of  Howard  Street,  between 
Camden  and  Lee  Streets,  and'  conducts  there 
the  business  of  a  Itvety  stable.  Howatd 
Street,  at  this  place,  is  82ifeet  wide,  and  the 
plaintiff  is  only  an  abutting  proprietor  on 
the  street,  with  no  estate  in  the  bed  thraeof, 
but,  as  abutting  owner  of  property  on  the 
east  side  of  the  street,  be  claims  to  be  entitled 
to  the  full,  free  and  unobstruoted  use. of  tbe 
entire  width  of  tbe  street  as  rae  of  .the  pub- 
Ho  highways  of  the  city.  Tbe  defendant 
Company  was  inoorpMvted  under  the  Oeneral 
Railroad  Incorporation  Lav  of  the  StatQ  fer 
the  purpose  of  constructing  and  operating  a 
railroad  through  parts  of  Baltimore  City  and 
parts  of  Baltimore  County,  and,  finding  it 
necessary  to  tunnel  a  part  of  tbe  way  through 
the  city,  the  Company  applied  to  the  General 
Aasembly  of  1890  for  authority  to  construct 
such  tunnel,  and  that  authority  was  given 
by  the  Acta  of  1890,  chap.  189.  Bv  the  first 
section  of  that  Act  it  is  provided  that  tbe 
Company  "shall  be  authorised  to  construct 
its  railroad,  or  any  part  thereof,  in  such 
tunnel,  under  such  ordinance  or  <n^lttanoe8 
as  may  be  passed  by  the  mayor  and  oity 
council  of  Baltlmm  relating  to  the  route  of 
said  railroad  through  the  City  of  Baltimore, 
and  the  mode,  terms  and  conditions  of  the 
building  and  construction  of  said  railroad 
within  said  city.**  Immediately  after  the 
passage  <A  this  Act  the  mayw  and  city  coun- 
cil triTBaltlnHMrB,  lij  q;>eclal  ordliMnce,  d«a> 
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ignated  the  route  of  the  road,  and  made 
cUtNHBte  prOTisions  in  raeard  to  the  mode, 
lemu  and  ocuiditioiis  of  uie  construction  of 
the  road  through  the  city.    By  the  first  sec- 
tion of  tlie  orduance  is  defined  the  route  of 
the  road ;  and,  as  It  affects  Howard  Street, 
it  is  provided  that  it  abull  run  frtno  a  certain 
point  **  in  a  northerly  direction  to  the  western 
Bide  of  Howard  Street,  between  Alontgomcry 
and  Lee  Streets;  thence  aiong,  in,  and  oc- 
cupying the  western  route  bait  of  Howard 
Street,  parallel  with  the  eastern  line  of  said 
street,  and  distant  therefrom  forty  feet, 
measured  from  said  eastern  building  line  to 
the  eastern  limit  of  said  railroad,  to  the  souih 
line  of  Camden  Street, — said  railroad,  from 
where  it  intersects  the  west  line  of  Howard 
Street  to  its  intersection  with  the  south  line 
of  Camden  Street,  to  he  depressed  within  a 
wall  cut;  thence  along  and  under  Howard 
Street  by  a  tunnel  to  the  northerly  side  of 
Bicbmond  Street;  thence,  etc.    Ajid  in  a 
|)rori80  to  the  same  section  of  the  ordinance 
It  is  required  "that  all  open  cuts  in  any 
street.  lane  or  alley  in  the  city  authorized  to 
be.  built  under  the  provisions  of  this  ordi- 
nance shall  be  protected  on  both  sides  by  a 
granite  coping  at  least  two  feet  high,  with 
neat  iron  rail  on  top. "  The  plaintiff  charges 
In  his  bill  that  the  defendant  Company  in- 
tends to  proceed  forthwith  in  the  construction 
of  its  roadway,  and  to  dig  up  the  west  half 
o(  the  bed  of  Howard  Street  in  front  of  his 
property  on  the  east  side  of  that  street  to  a 
depth  of  from  ten  to  twenty-four  feet  below 
the'  present  surface  of  the  street ;  that  said 
plan  Is  known  as  an  "open  cut;"  and  that, 
when  said  open  cut  is  made,  Howard  Street, 
between  Lee  and  Camden  Streets,  will  be 
forerer  destroyed  as  a  public  highway,  to  the 
'  extent  of  said  open  cut,  and  will  be  devoted, 
to  that  extent,  to  the  exclusive  use  of  the 
Bailroad  Company.  The  plaintiff  denies  the 
authority  of  the  mayor  and  city  council  to 
grant  to  the  railroad  company  any  such  ez- 
cloaire  rl^ht  to  the  use  of  the  streets  of  the 
city,  and  insists  tliat  such  use  will  create  a 
new  and  additional  servitude  on  the  bed  of 
the  street,  which  the  mayor  and  council  have 
no  right  to  impose :  but,  even  if  such  new 
and  additional  servitude  he  rightfully  im- 
posed, it  is  insisted  that  Uie  use  of  the  bed 
of  the  street  can  only  be  availed  of  by  the 
Bailroad  Company  upon  paying  to  the  abut- 
ting lotowners  just  oompeusation  for  such 
nse.  The  plaintiff  further  charges  that  no 
condemnation  proceedings  have  been  taken, 
and  none  are  cooteroplateid ;  nor  is  it  contem- 
plated by  the  Railroad  Company  that  any 
compensation  wtastever  shall  be  made  to  the 
plaintiff  or  other  abutting  lotowners  who 
will  be  affected  by  this  open  cut  In  the  beil 
of  the  street.    He  therefore  charges  that  if 
the  defendant  Company  is  allowed  to  proceed 
ia  the  manner  it  proposes,  without  first  mak- 
ing joBt  compensation,  it  will  be  In  Tiolatlon 
of  lecUoD  40  of  the  third  article  of  the  Con- 
ititQtion  of  this  State,  and  also  in  violation 
of  the  14tb  Amendment  of  the  Constitution 
of  the  United  States ;  and  he  tlierefore  prays 
^  the  defendant  may  be  enjoined  in  the 
use  of  the  street  until  jusi  compensation  is 
made  for  what  he  alleges  will  be  a  serioua 


injury  to  his  property.  It  is  not  charged  or 
in  any  way  claimed  that  the  plaintiff  will 
be  deprived  of  or  seriously  hiudered  in  the 
right  of  access  to  his  property  from  the  street 
by  Uie  making  of  the  cut;  nor  ia  it  alleged 
or  shown  Uu^t  the  foundations  of  the  plain- 
tiff's buildings,  abutting  on  the  street,  will 
be  in  any  manner  undermined  or  impaired 
by  the  cut  proposed  to  be  made  in  the  street. 
The  street,  after  the  cut  is  made,  will  still 
remain,  in  front  of  the  plaintiff's  property 
on  the  east  side  of  the  cut,  alwut  forty-one 
feet  wide.  There  is  no  question,  tiierefore, 
presented  here  as  to  Uie  right  of  the  plaintiff 
to  compensation  for  obstructing  access  to  his 
property  from  the  street;  nor  is  there  any 
pretense  that  there  will  be  any  physical  In- 
vasion of  his  private  property  abutting  on 
the  street.  'The  foundation  of  the  ri^ht  to 
relief  asserted  by  the  plaintiff  is  the  fact  that 
he  is  an  abutting  owner  of  property  on  the 
street,  and  tbe  making  of  the  open  cut  will 
deprive  him  of  the  use  of  that  Durt  of  the 
street  as  at  present  enjoyed  by  him. 

1.  The  first  contention  urged  on  behalf  of 
the  plaintiff  Is  that  the  Acts  of  the  General 
Assembly  of  1890,  cbtip.  139,  in  conferring 
special  authority  upon  the  defendant  Com- 
pany to  oonstruct  its  railroad  in  a  tunnel 
within  the  limits  of  the  city  did  not  confer 
authority  to  construct  any  part  of  such  road 
by  way  of  open  cuts  in  the  streets ;  and  that 
the  mayor  and  city  council  exceeded  their 
authority  in  attempting  to  confer  power  upon 
the  Company,  by  ordinance,  to  construct  any 
part  of  Its  road  in  the  streets  of  the  city  by 
way  of  open  cuts.  But,  if  we  recur  to  tm 
terms  of  the  grant  of  power  by  the  Legisla- 
ture to  the  mayor  and  city  council,  it  will 
at  once  appear  that  the  power  granted  was 
ample  to  justify  the  ordinance  that  was 
passed.  The  mayor  and  city  council  were 
autliorized  to  designate  by  ordinance  the 
route  of  the  road,  and  also  to  prescribe  the 
mode,  terms  and  conditions  of  its  construc- 
tion. The  right  to  prescribe  the  nuxle  and 
conditions  of  its  construction  certainly  em- 
braced the  power  to  authorize,  by  ordinance, 
the  making  of  any  part  of  the  road  by  open 
cuts,  if  found  to  be  proper  and  necessary  in 
the  construction  of  the  rood  on  the  route 
designated.  But,  apart  from  the  q}ecial 
terms  of  the  Statute,  tbe  Company  was  au- 
thorized to  construct  such  part  of  its  road  in 
a  tunnel  as  should  be  fotmd  necessary;  and 
the  grant  of  that  power  carried  with  it,  by 
reasonable  implication,  all  that  is  necessary 
and  proper  for  the  exercise  of  tbe  power. 
Properly  graded  apinxHushes  are  indispensable 
to  tne  use  of  a  tunnel  as  part  of  a  railroad, 
and  therefore  the  power  to  make  surb  ap- 
proaches must  exist.  lu  Ohio  Northern 
Tranap.  Go.  v.  Chicago,  99  U.  S.  640,  25  L. 
ed.  838.  the  Supreme  Court  of  tbe  United 
States  said  that  the  grant  of  power  by  the 
Legislature  to  build  a  Inidge  or  oonstmct  a 
tunnel  carried  with  It,  of  course,  all  that 
was  necessary  for  the  exercise  of  the  power. 
And  in  tbe  case  of  Bodge  v.  Essex  Oounty 
Comrs.,  3  Met.  880,  Chitf  Justice  Shaw  laid 
down  the  principle  as  tielng  unquestionable 
Uiat  "an  authority  to  construct  any  public 
work  carries  with  it  an  authority  to  use  tbe 
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appropriate  means.  An  authority  to  make  a 
rauroad  is  an  authority  to  reduce  the  line  of 
the  n»d  to  a  level,  and  for  that  purpoae  to 
make  cuts,  as  well  through  ledges  of  rock  as 
through  banks  of  earth."  It  is  plain,  there- 
fore, that  there  is  no  foundation  fOT  Uiii  first 
contention  of  the  plaintiff. 

3.  The  next  question,  and  that  irhidti  is 
tlie  principal  question  of  the  case,  is  wlietber 
the  plaintiff,  being  only  an  abutting  owner' 
on  the  east  side  of  Howard  Street,  with  no 
freehold  or  leasehold  estate  in  the  bed  of  the 
street,  has  such  an  interest  therein,  by  reason 
of  his  abutting  proprietorship,  as  to  entitle 
him  to  be  compensated  therefor  by  t^e  Rail  - 
toad  Company  t)efore  using  the  street ;  such 
compensation  to  be  ascertained  and  rendered 
in  the  manner  and  according  to  the  provision 
of  the  fortieth  section  of  the  third  article  of 
the  Constitution  of  this  State ;  or,  to  state 
the  question  in  a  more  concise  form,  whether 
the  use  of  the  street  by  the  Railroad  Company 
in  the  manner  proposed,  and  under  the  con- 
ditions stated,  would  he  such  taking  of  the 

§nvate  proper^  of  the  plaintiff  as  is  for- 
idden  by  the  Constitution  of  this  State,  ex- 
cept upon  payment  of  just  compensation  first 
being  made.  The  Constitution  of  this  State 
40,  art.  8)  declares  that  the  Legislature 
shall  enact  no  law  authorizing  private  prop- 
erty to  be  taken  for  public  use  without  just 
compensation,  to  be  agreed  upon  by  the  par- 
ties or  awarded  by  a  jury,  being  first  paid 
or  tendered  to  the  party  entitled  to  such  com- 
pensation. As  will  be  observed,  this  consti- 
tutional provision  does  not  profess  to  declare 
what  rights  shall  be  regarded  as  property  : 
but  the  thing  of  which  the  party  Is  deprived 
must  be  private  property,  and  It  must  be 
taken  for  a  public  use.  Nor  does  the  Con- 
stitution declare  what  shall  constitute  a 
taking,  within  the  meaning  of  the  inhibition. 
These  are  questions  of  definition  left  to  be 
fixed  by  a  lust  construction  of  the  terms  em- 
ployed. There  would  seem  to  be  no  question 
of  the  right  and  power  of  the  Legislature  of 
the  State,  through  the  agency  of  the  munici- 
pal government,  to  change  and  alter  the 
grades  of  existing  streets  from  time  to  time, 
and  as  often  as  may  be  deemed  proper,  with- 
out liability  being  incurred  by  tne  agents 
doing  the  work,  to  the  abutting  owners  of 
property,  for  the  mere  consequential  damages 
that  may  be  suffered  by  reason  of  the  changMi 
condition  of  the  streets.  In  many  cases  the 
damage  suffered  from  such  changes  in  the 
grades  of  streets  is  very  serious,  and  may 
even  considerably  affect  the  value  of  prop- 
erty; but  yet,  if  the  work  be  done  with  due 
care  to  avoid  unnecessary  injury  to  the  abut- 
ting property,  and  there  be  no  physical  In- 
vasion thereof,  the  damage  Buffered  ts  with- 
out rcmedv.  In  such  cases,  the  work  having 
been  done  by  legal  authority,  and  for  munici- 
pal purposes,  it  is  said  the  private  damage 
or  annoyaoce  occasioned  thereby  must  be 
suffered,  in  order  to  advance  the  public  good. 
Bmntv'9  CaM,  48  Md.  117;  Wmiam't  Que. 
SO  Md.  188 :  Ohio  Nnrthem  Tmnm.  Co.  v. 
C}tieago,  90  U.  S.  «35,  35  L.  ed.  838 ;  Van- 
deriipy.  Grand  Sapid*,  78  Mich.  632;  3  Dill. 
Mun.  Corp.  8d  ed.  g§  989,  990:  Cooley. 
Const.  Lim.  6th  ed.  pp.  666-M8.  But  this 
13  L.  R.  A. 


reasoning,  applicable  to  the  caib  of  thechaoga 
of  grades  and  the  improvementa  of  streets 
for  municipal  purposes,  does  not  apply  in 
the  case  of  the  grant  of  power  to  change  the 
grade  of  and  occupy  the  street  with  steam- 
railroad  tracks  by  a  railroad  company  having 
no  connection  with  the  municipal  govern- 
ment. In  such  case  a  different  principle 
applies,  and  the  ri^ts  al  Individual  prop- 
erty owners  are  in  no  respect  subordinated 
to  the  rights  ^of  the  railroad  compiuij. 
While  the  right  in  the  State  to  grant 
the  [>ower  to  a  railroad  company,  to  oc- 
cupy the  street  is  unquestionable,  by  vir- 
tue of  its  power  to  control  all  the  public 
highways  of  the  State,  the  adjoining  lot- 
owners  are  not  without  redress  for  any  sub- 
stantial injury  sustained  to  their  property 
rights  that  may  be  produced  by  reason  of  the 
construction  or  operation  of  the  railroad  in 
the  street.  As  said  by  the  Supreme  Court  of 
the  United  States  In  Baltimore  &  P.  R.  Co. 
V.  Fiflh  Biwtitt  Church,  108  U.  8.  817,  881, 
37  L.  ed.  789,  744,  when  speaking  of  legisla- 
tive authority  to  a  railroad  company  to  bring 
its  tracks  within  the  municipal  limits  of 
Washington  City :  "Orantsof  privileges  or 
powers  to  corporate  Ixidles,  like  those  in  ques- 
;  tion,  confer  no  license  to  use  them  in  disregard 
of  the  private  right  of  others,  and  with  immu- 
nity for  their  invasion.  The  great  principle 
of  the  common  law,  which  Is  equally  the 
teaching  of  Christian  morality,  so  to  use 
one's  property  as  not  to  injure  others,  forbids 
any  other  application  or  use  of  the  righta 
and  powers  conferred." 

But,  notwithstanding  the  Railroad  Com- 
pany may  be  liable  on  comrooD'law  princi- 
ples, the  question  still  remains  to  be  an- 
swered, Will  the  cutting  and  use  of  the 
street,  as  proposed  by  the  Railroad  Company, 
be  the  taking  of  private  property,  in  respect 
of  the  rights  of  the  plaintiff  as  abutting  lot- 
owner,  within  the  meaning  of  the  Constitu- 
tion? As  already  atoted,  it  la  not  charged 
that  there  will  be  any  invasion  of  or  physi- 
cal interference  with  any  part  of  the  plain- 
tiff's lot  in  the  construction  of  the  road. 
The  most  that  he  claims  for  is  that  he  will 
be  deprived  of  the  full  use  of  the  street  as 
it  now  exists,  and  that  his  property  will  bu 
depreciated  in  value  by  the  construction  of 
the  road.  This,  however,  is  but  an  injury, 
to  whatever  extent  it  may  be  suffered,  of  an 
incidental  or  consequential  nature.  The  con- 
struction of  the  railroad  being  authorized  by 
competent  authority.  It  cannot  be  tteated  as 
a  public  nuisance:  and  no  rightof  action  can 
arise  against  the  Company  before  it  is  known 
whether,  and  to  what  extent,  damage  may 
be  sustained  by  the  construction  of  the  road 
in  tlie  bed  of  tJie  street.  In  such  case  as  this, 
therefore,  It  would  seem  to  Ire  clear,  both 
upon  principle  and  authority,  that  there  Is 
no  such  taking  of  private  property  for  pub- 
lic use  as  is  contemplated  by  the  Constitu- 
tion of  the  State ;  and  hence  there  Is  no 
ground  for  any  preliminary  proceeding  by 
way  of  condemnation.  Orand  Rapid*  /. 
R.  Co.  V.  Heind,  88  Mich.  63:  Cooley,  Const. 
Lim.  6th  ed.  chap.  15,  pp.  066-681,  and  the 
cases  there  collated ;  Billot.  Roads  and 
Streets.  165-163. 
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The  counml  for  the  plaintiff  have  Btrongly 

f creased  np<w  the  court  the  propriety  of  adopt- 
and  following  the  principles  applied  in 
the  StetaUd  Railroad  Cam,  decided  by  the 
Cbart  of  Appeals  of  New  York.  But  with- 
oot  saying  whether  those  decisions  should 
be  accepted  or  not  In  like  cases  occurring 
here,  this  case  does  not  call  for  the  applica- 
tioa  or  rejection  of  the  docbrine  applied  in 
those  cases.  The  doctrine  of  the  Elevated 
BttUroad  Oa»e»  «A  New  York,  as  summariced 
tlie  Supreme  Court  of  the  United  States 
in  the  recent  case  of  Nm  Tork  EXet.  R.  Co. 
T.  Fifth  Nat.  Bank,  135  U.  8.  440.  84  L.  ed. 

is  tills:  "An  elevated  railroad  erected 
in  and  over  a  street  pursuant  to  the  statntes 
of  tlw  State,  and  wiui  due  compensation  to 
the  ownen  tit  proper^  taken  f ot  Vba  purpose. 
Is  a  lawful  Btructare.  The  owners  of  land 
abutting  on  a  street  have  an  easement  of  way 
and  of  Tight  and  air  over  it,  and,  through  a 
bill  in  equity  for  an  injuDction,  may  recover 
of  the  elevated  railroad  company  full  com- 
pensation for  the  permanent  injury  to  this 
easement,  but  in  an  action  at  law  cannot, 
without  the  defendant's  acquiescence,  recover 
pomanent  damages^  measured  by  the  dimlnn- 
tioo  in  value  oT  their  property,  but  can  re- 
cover such  temporary  damages  only  as  they 
bave  sustained  to  the  time  of  commencing 
Uie  action."  It  thus  appears  that  the  exer- 
cise of  equity  jurisdiction  in  those  cases  was 
founded  laraely  upon  the  inadequate  remedy 
St  law,  as  aaminlstered  in  the  courts  of  New 
York.  But  here  tiwre  is  no  such  ground  for 
equitable  interposition;  the  laws  of  this 
State  furnishing  adequate  remedy  by  action 
at  law  for  any  injury  that  may  be  suffered 
by  the  plaintiff. 

There  can  be  do  question  as  to  the  power 
o4  the  Legislature  of  the  State.  In  providing 
for  the  construction  of  the  railroad  of  the 
defendant  ttirough  the  city,  to  require  com- 
pensation to  be  made  to  persons  whose  prop- 
erty may  tie  injuriously  affected  by  dianges 
Bade  in  the  grades  of  tlie  streets,  or  by  any 
ottter  appropriation  of  them,  though  the 
property  affected  may  not  be  taken,  within 
(be  meaning  of  the  Constitution.  Hence  the 
Acts  of  1890,  chap.  188,  authorized  the  nuiyor 


and  city  council  of  Baltimore,  by  ordinance, 
to  designate  the  route,  and  to  prescribe  the 
mode,  terms  and  conditions  of  the  ooustruo- 
tion  of  the  road  wltiiin  the  dty.  And  by  the 
special  ordinance,  passed  In  pursuance  of  the 
Statute,  among  the  terms  and  conditions  pre- 
scribed, in  the  second  section  thereof  it  is 
provided  that  the  said  Company  slinll  also 
pay  and  be  liable  for  the  actual  diimngu 
sustained  by  any  and  all  property  abutting 
on  that  part  of  any  square,  sbeet,  lane  or 
alley  of  which  the  grade  shall  be  so  changed, 
by  reason  of  any  such  change  of  grade  in  nny 
of  the  squares,  streets,  lanes  or  alleys  of  the 
cltv  occasioned  by  the  construction  of  said 
railroad ;  said  damages  to  1>e  recovered  in 
the  same  manner  as  provided  by  section  169, 
art.  as,  of  the  Code  Pub.  Gen.  Laws."  And 
again,  by  section  13  of  the  Ordinance,  sec- 
tion l<t9  of  article  28  of  the  Code  is  thereby 
expresaly  declared  to  be  applicable  to  the 
building  of  said  railroad,  for  the  injuries 
done  to  private  property  by  the  location  and 
construction  of  Ntid  railnHid,  etc.  Section 
169  of  article  33  of  the  Code  Pub.  Gen.  Laws, 
referred  to  (codified  from  the  Act  of  1876), 
declares  that  "every  milroad  company  lay- 
ing down  any  such  track  or  trat^  upon  any 
such  public  street,  road,  alley  or  other  pub- 
lic ground  shall  be  responsible  for  Injuries 
done  to  private  property  by  such  location, 
lying  upon  or  near  to  such  public  ground, 
which  may  be  recovered  by  civil  action 
brought  by  the  owner  or  owners,  at  uiy  time 
wiUiin  two  years  from  the  oompletlonof  such 
track  or  tracks,  bef(H%  the  proper  court.* 
By  the  acceptance  of  the  Acts  of  1890,  chap. 
189,  and  the  ordinance  passed  thereunder,  the 
Railroad  Company  became  bound  by  the 
terms  and  provisions  thereof;  and  the  legal 
remedy  thus  provided  would  seem  to  be  amr 
pie  to  protect  the  plaintiff  in  his  rights, 
though  his  case  be  not  within  the  prorTslmi 
of  the  Constitution,  and  that  Is  made  so,  even 
if  he  were  without  remedy  by  t^e  common 
law. 

For  the  reasons  assigned  this  court  is  of 
opinion  X\\a\  the  order  the  court  beloto  should 
be  affii-med,  and  that  the  bill  be  dismissed. 

Sryaaw  dlssmta. 
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ELECTRIC  IMPROVEMENT  CO. 
e. 

cmr  *  COUNTY  of  san  fran- 

CISCO. 

^  (4SfM.Ilep.MD 

!•  Aa  erdtnmnoa  probfMtliif  the  ms- 
peBsloa  of  electric  wires  over  or  upon 


tb*  rooft  of  bnildinga  Is  wttbln  the  legltl. 
mate  polloe  powers  of  a  citr,  where  suofa  suspen- 
sion of  these  wiree  ts  extremelj'  dangerous,  iMtb 
as belnff  liable  to  oiiglnRte  flraeand  as  obetnic  ting* 
the  extinguishment  of  flmotherwise  orliflnatod. 

8.  PnbUe  <ifltews  ui^  be  authorised  by 

ordinance  to  remove  dangerous  electrio  wires 
suspended  over  or  above  buUdings  where  the 
owners  fall  to  do  so  after  notloe  to  remove  'tbem. 


SoTE.~JTi€  term  "poKce  povoer"  dtjlntd.  I 
It  ta  ntQch  easier  to  perceive  and  realise  the  ex- 
iMPiKe  and  Murces  ol  the  police  power  than  to 
nark  Its  boundaries,  or  pposcribo  limits  to  Its  exer^ 
c*t  Oom.  ».  Aijrer,  7  Cush.  M. 
^Ufl  power  Is,  aud  must  be  from  its  very  nature, 
l^cspabk  of  anjr  very  exact  definition  or  limitation. 
USM  It  depends  the  secoritr  of  so^  order,  the 
WURA. 


life  and  health  of  the  oltimn,  the  comfort  of  im  ox- 
iatenoe ina  ttalobly  popuiated.commuiiiiy,  iJit-vrw 
Joyment  of  private  and  soolal  life,  and  ti>e  heneii- 
olal  uselof  property.  Slaiigbter-Houee  Chb^s,  83  U'.  ■ 
8.  IS  Wall,  as,  XI L.  fld.  aes.  ■*  ^ 

"JUeztands  to  the  protection  of  the  Uvea,  limbs, 
health,  comfort  and  quiet  of  all  peisone,  and  the 
proteotlon  ofi.all  iproperty  within  the  State; .  >  ■  ' 
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(Haich  ao,  ISBt) 

SUIT  to  eojoia  defendants  from  enforcing  an 
ordinance  providing  for  the  removal  of 
electric  wirea  suspendea  over  or  upon  the  roofs 
of  bnildingi  In  Bka  Francisco.  Jnfune^n  dt- 
nied. 

The  ordinance  was  as  follows: 

"Order  No.  3163.  Frohlbftlog  the  sus- 
pension of  electric  wires  over  or  upon  the 
roofs  of  buildings,  etc.  The  people  of  the 
City  and  County  of  8ao  Francisco  do  ordain 
as  follows : 

"Section  1.  It  sliall  be  unlawful  for  any 
person,  company,  or  corporation  to  mo  or 
Suspend  or  stretch  over  or  across,  or  upon  the 
top  or  roof,  or  portion  of  the  top  or  roof, 
of  any  building  in  the  City  and  County  of 
San  Francisco,  any  wire  used  for  the  purpose 
of  conducting  electricity,  or  an  electric  cur- 
rent, or  for  any  purpose  whatsoever. 

"Sec.  3.  It  sliall  l>e  unlawful  for  any  per- 
son, company  or  corporation  to  keep  or  main- 
tain over,  or  across,  or  upon  the  top  or  roof, 
or  an^  portion  of  the  top  or  roof,  of  any 
building  in  the  City  and  County  of  San  Fran- 
cisco, any  wire  used  for  the  purpose  of  con- 
ducting electricity  or  an  electric  current, 
or  for  any  purpose  whatsoever,  for  more 
than  ten  days  alter  such  person,  company 
or  corporation  shall  have  received  notice 
In  writing,  signed  by  the  chief  engineer  of 
the  fire  department  of  said  City  and  County, 


and  persons  and  property  are  aubjeoted  to  all  Undi 
ot  reelxalnts  and  burdens  In  order  to  seoure  the 
general  oomfort,  health  and  prosperltr  of  the  8tate< 
Of  tbe  perfect  riirtatof  the  Legislature  to  ao  this  no 
question  ever  was.  or,  upon  aoknowledjted  ffeoera] 
principles,  ever  can  be,  made,  so  far  u  natural 
penoDS  are  oonoerood."  Thorpe  v.  Rutland  8t  B. 
ROo.trTtl4f. 

No  ezpoeltloa  hits  been  gtven  of  tbfs  power  more 
thorouah  and  sstMaotorr.  or  more  often  quoted 
with  approval,  than  that  announced  in  Com.  v. 
JUger,  7  Cuih.  68, 8Ma  wbtoh  it  li  defined  to  be  nfae 
power  vested  in  the  Legislature  br  the  GonsUtu- 
i)on,  to  make,  ordain  and  establish  all  manner  of 
vholeeonie  and  reasonable  lam.  statutes  and  ordi- 
nances, either  with  penalties  or  without,  not  repua- 
nant  to  the  Constltotlon.  as  ther  shall  judge  to  be 
for  ttie  good  and  wdtare  of  the  OnDmonwealth. 
and  of  the  subjects  of  tbe  same." 

It  is  the  power  bj  which  the  health,  good  order, 
peace  and  general  welfare  of  tbe  oommunlty  are 
promoted.  Webber  v.  Tlcglala,  lOB  D.  S.  UB, »  L. 
ed.  566. 

Tbe  States  have  full  power  to  regulate  wltbln 
tbeir  Umlts  matters  of  iDtemal  polios.  Including  in 
Miat general  designation  whatever  will  promotethe 
peace,  comfort,  oonvenience  and  proapertty  of 
their  people.  Bscanaba  ft  L.  H.  Traoap.  Gkk  v.  Chi- 
cago, lOr  U.  S.  088,  n  L.  ed.  44S. 

Tbe  police  power  of  a  State  extends  to  all  matters 
which  concern  Its  Internal  regulation.  It  embraces 
tboae  which  affeot  tbe  lives,  limbs,  health,  comfort 
and  welfare  of  all  In  their  persona  and  tbeir  prop- 
erty. It  subjects  both  persons  and  property  to 
those  restraints  and  burdens  which  are  necessary  In 
order  that  the  general  comfort  and  welfare  maybe 
secured.  It  prescribes  tbe  modes  Id  which  it  is  rea- 
•onsble  that  each  shall  use  and  enjoy  hia  own  prop- 
erty, in  order  that  otbera  may  be  guarded  In  the 
reasonable  use  and  enjoyment  of  tbeirs.  and  thus 
prevents  a  oonfllot  of  rbchls.  by  determining  what 
uses  and  eojormeots  by  each  are  oonalBtent  with , 
18L.  R  A. 


to  remove  the  same ;  and  each  and  every  day 

subsequent  to  the  ten  days  after  such  pre- 
scribed notice  shall  have  been  given,  any 
maintenance  or  keeping  of  any  wires  herein- 
above prohibited  shall  constitute  a  new  and 
aeparate  Tldation  of  this  ordioanoe. 

*'Seo.  8.  It  shall  be  unlawful  for  any  per- 
son, company  or  oorporatitm  to  attach  to.  or 
suspend  from,  or  support  upon  any  building 
in  the  City  and  County  of  San  Franciaoo 
any  wire  used  for  the  purpose  of  t»aducting 
electricity,  unless  tbe  same  be  attached,  sus- 
pended, or  supported  for  tbe  purpose  of  gup- 
pl^in^  to  the  owner  or  the  occupant  of  such 
building,  or  to  the  owner  or  occupant  of 
some  part  thereof,  electric  light  or  electric 
power,  or  telephone  or  telcgrapli  service. 

"Sec.  4.  Itshall  be  unlawful  forany  per- 
son, company,  or  corporation  to  run  or  sus- 
pend or  stretch  or  keep  or  maintain  upon 
any  pole  or  other  support  erected  in  or  upon 
the  streets  or  in  or  upon  any  street  in  tlie  City 
and  County  of  San  Francisco  any  electric* 
li^ht  wire  or  any  wire  used  to  conduct  elec- 
tricity or  an  electric  current  for  the  purposo 
of  producing  electric  light  or  motive  power 
unless  such  person,  company,  or  corporation 
shall  have  heretofore  obtained,  or  shall  here 
after  obtain,  permission  of  tbe  board  of  super- 
visors of  saia  City  and  County  so  to  do. 

"Sec.  5.  The  provisions  of  thisordinanco 
shall  not  apply  to  any  building  occupied  ia 
bis  or  its  business,  by  any  person,  company, 


tlkose  to  which  others  arc  entitled.  Oootoy,  Oooit. 
Urn.  chap.  U;  Com.  v.  Bane,  181  Mass.  m. 

W?uUUalagittmaUex0nU»of  tMapowfr. 

Ko  doubt  it  is  entir^  competent  for  the  city  au- 
thorities, unless  they  are  bound  by  some  al>solute 
contract  permitting  tbe  poles  and  wires  to  stand  as 
they  are,  to  have  them  removed  and  put  an  end  to 
suoh  unsightly  obstmetions.  Tliere  must  be  a 
power  Bomewbete,  to  oaose  ttieir  reraovai.  and  to 
regulate  and  oontrol  tbe  manner  in  wfal<4i  tdegmiA 
Unas  shall  enter  w  paaa  thronRb  a  otCy.  Hutual 
Union  Teleg.  Go.  v.  Chicago.  IS  Fed.  B«p.  SOB. 

Notwithstanding  telegraph  Hoes  may  be  au  In- 
strument of  oommeroe,  a  munlc^MU  oorporatkm 
has  the  right  to  determine  how,  in  what  manner, 
and  upon  what  condition  a  telegraph  company 
shall  enter  snd  pass  through  it  for  the  purpose  of 
allowing  the  oitlsens  of  the  country  to  communi- 
cate by  telegraph  one  with  another.  Mutual  Union 
Teleg.  Oo.  v.  Chicago,  10  Fed.  Bep.  MM;  S  JHlkn. 
Hun.  Corp.  I  flBH,  note. 

As  lUustrattve  of  the  general  powers  conferred 
upon  municipal  corporations,  the  courts  decide 
that  they  may  prohibit  the  throwing  of  heavy  or 
dangraoua  artielas  from  the  upper  atoriee  of  build- 
ings Into  tbe  atceeta  or  open  spaces  near  them, 
where  persons  are  In  tbe  habit  of  passing:  and 
may,  when  not  Inconsistent  wJtii  general  or  special 
legislation  applicable  to  tbe  munlolpellty,  establish 
are  limits,  and  prevent  Uie  erection  tbe  rem  of 
wooden  buildlogs.  Charleston  City  Council  v.  Kl- 
f  ord,  1  McMull.  L.  134;  Brady  v.  North  Weetem  Ins. 
Co.  11  Uioh.  425:  Douglass  v.  Com.  2  Rawle,  M2; 
Wadleigh  V.  Oilman,  12  He.  408;  VanderbUt  v. 
Adams.  7  Cow.  349, 862,  per  Woodruff,  J..  orpUCTtdo; 
Charleston  t.  Reed,  tl  W.  Ta.  Ul;  King  v.  Daven- 
port, K  111.  806;  Baumgartner  r.  Hasty,  100  Ind.  57S; 
Kllngler  v.  Bloket,  10  Cent.  Rep.  881.  117  Pa.  3SS; 
KnoxvlUe  v.  Bird.  12  Lea.  121;  Fye  v.  Peterson,  ift 
Tex.  SIS. 
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nr  corpoi&tioii  engafced  in  selling  or  furnish- 
ing or  supplying  electric  lights  or  electric 
power,  or  engaged  in  conducting  or  carrying 
on  a  telephone  or  telegraph  business;  nor 
!hal1  they  apply  to  any  wire  erected  and 
used  exclusively  for  flie  alarm  and  city  and 
county  purposes. 

"Sec.  6.  Any  person  violating  any  pro- 
vision of  this  ordinance  shall  be  guilty  of  a 
misdemeanor,  and  shnll  be  punished  by  a 
fine  not  exceeding  |500,  or  by  imprisonment 
in  the  county  Jaii  not  more  than  six  months, 
or  by  both  fine  and  Imprisonment. 

"Sec  7.  If  any  person,  who  has  hereto- 
fore nm  or  suspended  or  stretched,  or  who 
■hall  betrafter  ran  or  suspend  or  stretch, 
over,  or  across,  or  upon  the  top  or  roof,  or 
any  portitm  of  the  top  or  roof,  of  'any  build- 
iog  in  the  City  and  County  of  San  Fran- 
cisco, or  who  shall  hereafter  keep  or  main- 
tain any  such  wire  over  or  across  or  upon  the 
top  or  roof,  or  any  portion  of  the  top  or 
roof,  of  any  building,  in  said  City  and 
County,  shall  fail  to  remove  the  same  with- 
in ten  days  after  the  receipt  of  a  written  no* 
tice  to  do  BO,  signed  by  the  chief  engineer 
of  the  Are  department  of  said  City  and 
County,  then  it  shall  be  lawful  for  the  said 
chief  ragineer  of  the  fire  department,  and  he 
is  hereby  authorized  and  directed,  to  cause 
such  wire  to  be  removed." 

Jfewnt.  Ha«c^n  ft  Van  Neas  and 
QmoTge  C.  GforhAm,  Jr.,  for  complainant. 

MtMrt.  Estee.  WUaon  ft  McCatcAkeon. 
with  MeoTM.  Laagtunne  ft  Blill«rt  for  de- 
fendant: 

Inordertoboldalaw  to  be  unreasonable,  the 
nnteawnableoess  must  appear  upon  Its  face, 
and  must  exclude  the  possibility  of  reasonable- 
ons. 

Ex  parte  fi^rarfffr,  38  Cal.  281;  Be  parte 
Smith,  38  Cal.  707:  Ex  parte  Delanay,  4ff  Ca). 
480:  £^  parte  Moynier,  65  Cal.  83. 

But  the  question  of  reasonableness  or  unrea- 
Kmableoeas  is  not  before  and  cannot  he  coniid- 
wed  by  this  court. 

fiirS«T  V.  ConnoUy.  118  U.  8.  S8,  28  L.  ed. 
923;  W  Hing  v.  Crowley,  118  U.  8.  70S,  28  L. 
«d.n45. 

The  cases  cited  by  complainant,  viz.,  Atian- 
tie  City  W.  W.  Co.  t.  Contunun  W.  Oa.  44  N. 
J.  E<).  427;  Oate  r.  KtUamntoo,  28  Hich.  344; 
Satton  V.  Belger,  8  New  Enr.  Rep.  722,  MS 
MtBB.  598;  Eatt  St.  Louis  v.  Wehrung,  50  HI. 
»;  Born  v.  /Iwpfe.  26  Mch.  221;  Jfo  Frasee.  6 
^tst.  Rep.  140,  63  Mich.  396.  6  Am.  St.  Rep. 
SlO;  Hudeon  v.  jnorne,  7  Paige,  268,  4  L.  ed. 
148:  Tugman  v.  Okieago,  78  111.  405.— do  not 
nijnxirt  its  oootentkin. 

The  discretion  which  the  ordinance  vesta  In 
)be  chief  engineer  of  the  fire  department  is 
natlier  arbitniy  nw  unreasonable,  nor  does  it 
vest  him  with  the  power  to  oppress  one  or  to 
favor  another. 

Bx  parte  BMtent^,  70  Cal.  35;  Je>  parU 
ntkt,  79  Cal.  125;  m  parte  Hooter.  80  Fed. 
wp.  51;  Sarider  v.  ConnoUy,  eupra;  Water- 
torn  V.  U<m>,  109  Hass.  316;  Sx  parte  MiglU- 
lIPTck.  168;  Exparte  GaeineBo,  6300. 
W8;  Sx  parte  Moynier,  «uj»ra/  Vdnderiiit  v. 
foam,  7  Cow.  861;  €hreffory  t.  Bridgeport,  41 
Conn.  76;  Com,  t.  JMartwi.  6  Otish.  488; 
»t.R.  A. 


Brady  v.  NorVivettern  2ru.  Go.  11  Mich.  43S; 
Alexander  v.  OreennUe,  54  Miss.  tSSOi  Nine  T. 
2/ew  Haven,  40  Codd.  478;  Weetem  XTnioh 
Teteff.  Go.  v.  JRw  York,  8  L.  B.  A.  448,  88  Fed. 
Rep.  653. 

If  this  court  should  hold  that  any  person 
could  run  electric  wires  over  the  tops  oi  bouses, 
it  would  place  the  control  of  such  wires  beyond 
the  reach  of  the  municipality,  and  place  hi  the 
hands  of  irresponsllile  persons  the  power  to 
work  almost  untold  injury. 

The  granting  of  such  privileges  as  that  which 
complainant  claims  the  right  to  exercise  fs 
within  the  control  of  the  municipality. 

Jaekton  OomUy  B.  R,  Of.  t.  Inieretaie  Rapti 
TVann't  R.  Co.  24  Fed.  Rep.  806;  Baginaw  Oat 
Light  Co.  V.  Saginaw,  88  Fed.  Rep.  629;  Chi- 
cago Mvn.  Cat  Light  A  F.  Co.  v.  Lake,  27 
III.  App.  846;  Citizens  Kat.  Oae  A  Min.  Co.  v. 
Blwood,  14  West.  Rep.  98,  114  Ind.  382;  Btit- 
icdlT.  Buffalo  Riding  Acad.  4N.  Y.  Supp.  416. 

No  man  may  so  use  bis  own  propeity  as  to 
endanger  the  life  or  property  of  another,  and 
it  would  not  only  have  been  within  the  power, 
but  it  would  have  been  the  duty,  of  the  chiei 
engineer  of  the  fire'  department,  in  the  absence 
of  any  ordinance  authorizing  him  so  to  do,  to 
remove  from  the  tops  of  houses  the  wires  of 
complainant,  and  all  t>ther  wires  of  a  ^milar 
nature. 

Omn^m  R.  Co.  v.  Baldwin,  57  Cal.  160; 
Moore  V.  Board  of  Comr$.  of  I^lote,S2  How  Pr. 
184;  Hart  v.  Albany,  9  Wend.  570;  }feeker  v. 
Van  Renmtaer,  15  Wend.  897;  JTarrey  v. 
De  Woody.  18  Ark.  252;  Wier't  App.  74  Pa.  230. 

Sawyer,  J.,  delivered  the  opinion  of  the 
court: 

Without  discussing  the  question  at  Tnrgp, 
I  shall  content  myself  with  a  brief  announce- 
ment of  my  conclusions  in  this  case.  Afki 
a  careful  consideration  of  the  questions  in- 
volved, I  am  satisfied  that  "Orainance  No. 
2163,  prohibiting  the  suspension  of  electric 
wires  over  or  upon  the  roofs  of  buildings,* 
etc,  Is  a  valid  ordinance  passed  within  tlie 
legitimate  police  powers  of  the  city  nnder 
the  authority  of  tlw  State.  Iti  Bartemeyer  v. 
Iowa,  85  U.  8.  18  Wall.  188,  21  L.  ed.  933. 
Mr.  Justice  Field  says  that  the  dissenting 
judges  in  the  Stavghter- House  Cases  "recog- 
nizm  the  power  of  the  State  in  its  fullest 
extent  (the  police  power),  observing  tliat  it 
embraced  all  regulations  affecting  the  health, 
good  order,  morale,  peace  and  safety  of  so- 
ciety, and  that  all  aorts  of  restrictions  and 
bunlens  were  Imposed  under  It ;  and  that 
when  these  were  not  in  conflict  with  any  con- 
stitutional prohibltionj  or  fundamental  prin- 
ciples, the^  could  not  be  successfully  assailed 
in  a  judicial  tribunal."  So,  in  Buielicis 
Unions.  IJ.  <fc  L.  3.  L.  Co.  v.  Crment  City 
L.  8.  L.  A  8.  H.  Co.,  Ill  U.  S.  747.  28  L. 
ed.  585,  the  court,  quoting  from  Chancdtor 
Kent,  says:  "Unwholesome  tratlos,  slaugU- 
ter-houses,  operations  offensive  to  the  senses, 
the  deposit  of  powder,  the  application  of 
ateam  power  to  propel  cars,  the  building  of 
combustible  materials,  and  the  burial  of  the 
dead,  may  all  be  interdicted  by  the  law  in 
the  midst  of  dense  population,  on  the  general 
and  rational  principle  tbat  every  pci-son 
ought  to  so  use  hfs  property  as  not  to  injure 
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Jhia  oaigbbon ;  and  that  private  Intereits  muit 
Iw  made  wbservient  to  the  general  interests 

of  the  community." 

lu  B^ii-fner  y.  dmnoUy,  118  U.  8.  27,  38  L.od. 
1123,  and  Soon  Sing  v.  Crmley,  118  U.  8.  703, 
2tjL.ed.ll45,  the  oourt diatloctly  holds,  upon 
a  much  milder  case  of  danger  than  this,  that 
the  Fourteenth  Amendmentln  norespect  inter- 
feres with  or  limits  the  exercise  of  this  police 
power.  The  exercise  of  no  other  hranch  of 
this  power  is  more  important  than  that  which 
protects,  or  seeks  to  protect,  the  public  safety 
«f  a  great  city,  like  San  Francisco.  That 
the  stretching  of  these  wires  over  buildings 
in  the  manner  practiced,  assliown  by  tfaeevi- 
<dence,  no  one,  I  think,  can  doubt  after  read- 
ing the  aflldarits,  is  extremely  dangerous, 
Iwth  as  being  liable  to  originate  fires,  and 
as  obstructions  to  the  extinguishment  of  fires 
otherwise  originated.  Indeed,  the  danger  is 
a  matter  of  common  knowledge.  We  might 
almost  as  well  require  strict  proof  of  the 
danger  of  storing  gunpowder,  or  dynamite, 
in,  under,  upon  or  about  our  houses.  Even 
if  these  wires  can  be  so  put  up  and  insulated 
as  to  he  safe,  In  the  mode  suggested  by  one 
of  the  complainant's  witnesses.  Prof.  Keith, 
it  has  not  been  done.  The  professor  himself 
does  not  claim  that  they  are,  now,  ufe.  The 
danger  is  of  a  character  cognate  to  that  of 

{;uDpowder.  There  is  doubtless  a  difference 
n  the  degree  of  the  danger,  but  the  conse- 
quences are  liable  to  be  far  more  widespread 
and  calamitous.  Should  a  raging  fire  occur, 
originated  bv  the  electric  current  or  other- 
wise, these  dangerous  wires  might  so  ob- 
struct the  efforts  of  the  firemen,  to  extinguish 
it,  as  to  result  in  the  destruction  of  the  entire 
city.  It  is  certainly  competent,  under  the 
police  powers  of  the  State,  to  suppress  such 
dangerous  erections,  in  the  interests  of  the 
common  safety  of  the  community.  Who  can 
say,  in  view  of  the  constant  and  perpetual 
menace,  that  the  provisions  of  this  ordinance 
•re  unreasonableT  Is  it  unreasonable  because 
the  remedy  against  the  great  public  and  pri- 
vate nuisance  is  prompt,  and  efficient,  when 
no  other  remedy  Is  certain  to  be  equally  so? 
We  know  not  how  soon  a  calamity  from  this 
source  may  come  upon  us.  It  may  be  while 


we  are  litigating  the  question.  If  one  should 
store  a  large  quantity  of  gunpowder  or  dy- 
namite among  the  buildings  in  tlie  midst  of 
the  city,  would  a  like  remedy  be  deemed 
unreasonable,  or  inadmissible,  or  void,  as 
not  being  due  process  of  law?  Tlie  fact  is, 
the  gunpowder  has  no  right  to  be  t]icre.  It 
is  a  standing  and  dangerous  raennce  to  the 
neighborhood,  which  anyone  affected  by  the 
nuisance  has  a  right  to  a'bate.  And  when  it 
is  so  extended  as  to  become  a  publ  ic  mcnnce 
and  nuisance,  the  public  officers,  especially, 
when  specifically  authorized  to  do  so,  can 
lawfully  abate  it.  And  such  a  constant  and 
continuous  menace  and  nuisance  in  a  leas 
degree,  perhaps,  it  is  manifest,  these  wires 
erected  as  they  appear  to  he,  are.  They 
have  no  more  right  to  be  there  than  gun- 

Eowder.  -  The  only  wonder  is  that  owners  of 
uildings  in  view  of  the  recognized  danger 
will  permit  their  use  for  such  purposes. 
True,  the  supervisora  cannot  make  an  article 
dangerous  by  simply  declaring  it  to  t)e  so, 
when  in  fact  It  Is  not.  But  the  practice,  as 
it  now  prevails,  against  which  tfau  (Mrdinance 
is  directed,  is  shown  to  be  dangerous,  and, 
we,  ourselves,  all  know  It  to  l)e  so.  There 
can  be  no  successful  disputing  of  the  fact. 
The  order  is  general  and  applicable  to  all. 
If  it  Is  not  enforced  as  to  all,  it  ought  to  be, 
and  the  chief  of  police  declares  his  purpose 
to  enforce  It  in  all  cases  that  come  to  his 
notice.  I  see  no  good  reason  to  believe  that 
it  was  passed  for  the  purptwe  of  discrimina- 
tion in  favor  of  anotber  company,  as  claim^, 
or  that  it  is  intended  to  be  so  enforced.  I  do 
not  think  it  vio]at«a  any  provision  of  the 
national  Constitution.  I  regret  to  he  obliged, 
by  this  decision,  to  affect,  so  seriously,  the 
interests  of  the  enterprising  parties  who  are 
endeavoring  to  supply  our  citizens  with  elec- 
tricity for  the  various  purposes  to  which  It 
is  now  applied.  But  I  cannot  decline  to  ad- 
minister the  law  as  I  find  it,  for  Uie  safety 
and  security  of  the  lives  and  property  of  the 
citizens  of  San  Francisco. 

In  accordance  with  the  conclusions  which 
I  have  reached,  an  iryt/nctfrn  nmt  b»  dintA^ 
and  it  M  90  orderti. 


BHODS  ISLAKD  8UPBEMB  OOITRT. 


Bsrlholomew  TATXmiSKl 
t. 

JsBoes  H.  OHACB. 

(....R.I.....J 

Words  which  merely  impute  a  criminal 
Intention  to  another,  such  us,  that  "Hg  Ib  iioine 


to  start  a  hoose  of  ill-fame,  so  HfB  a  protest 
against  blm,"  aranot  aotKmahlOk 

auneliun.) 

ACTION  brought  to  recover  dsmagee  for  an 
alleged  slander.    On  demurrer  to  Uiedecla- 
ralioQ.    Demurrer  sustained. 


Nora.— TPAdt  etmtUtutea  ertmitiaX  <ntenC 
To  oonetltute  crime  there  must  bea](dntoper< 
aUon  of  act  and  ortmlnKl  Intent,  or  criminal  oeg- 
Ugenoe.  Deetv,  Am.  Crlm.  Law.  I  6,  dtlafr  Allen 
T.  State,  OK  Ala.  SBB;  Miles  v.  State.  SB  Abl.  890;  Toes 
r.  Stats,  •  Ark.  «^  Bam  v.  Com.  ft  B.  Mod.  4U;  Peo- 
ple Y.  HarrfB.tD  CU.9»:  Peofda  v.  WbUe,U  Osl. 
188:  State  v.  Will,  IDev.  ft  a  L.  lU;  Long  r.  State, 
as  Oa.  1107;  Hlattetr  r.  Feopte,  m  lU.  218;  Walker  v. 
18  L.  R.  A. 


8tate,filDd.tt(^  Oates  V.  Xiounsburr,  SO  JobokW; 
Com.  V. Horse. 2  Haas.  UB;  Torrey  T.FMd,10Vt. 
m-,  Hopkins  V.  Com.  10  Pa.  10.  See  1  Bishop,  Cr.  L. 
Stfa  ed.  1 801:  S  GreenL  Bv.  I U. 

And  the;  muttoonour  In  point  of  time.  Horse  v. 
State,  <  Conn.  9;  State  r.  Weston,  9  Onm.  OB;  State 
V.  WUI,  1  Dev.  &  B.  L.  121;  State  v.  Roper,  S  Dev.  L. 
imt  Loiqrv.  StBtetUGa.9B:K^rT.Gon.lOraiit. 
Om,441i  People  v.  OotdeU.!  H11I.H;  Peoplev.  An- 
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191.  Fahnqio 

The  facts  suffldenUy  appear  ia  the  opiaion. 

Meam.  3mm»m  M.  Sipley  and  Qeorgc 
A.  Littlefleld*  for  deteodaDt,  in  support  of 
tbe  demurrer: 

It  is  not  Bufflcient  to  prove  words  -whicli 
amoont  to  a  mere  inteotion  to  commit  a  crime 
not  evidenced  br  any  overt  act. 

Ogdeia.  Slander  &  Libel,  p.  120;  1  Storkie, 
Slander,  pp.  30,  54. 

"You  will  ateal,"  or  "I  believe  you  will 
tteal,"  were  held  not  actionable,  as  beinj;  only 
an  expreasioD  of  the  speakers  oi^lon  and 
charging  no  crime  oonimitted. 

An»  r.  Sunt,  60  Iowa,  251. 

It  has  been  universally  held  not  {actionable 
to  charge  a  nun  with  a  mere  intention  to  com- 
mit a  crime. 

CntfU  T.  Bromi,  8  BulsL  167;  Murrey  v. 

 ,  2  Bul8t.206;  SeaUm  v,  CS>rtfra«,WHght 

(Ohio)  101;  Oonuliut  r.  Van  Slyek,  21  Wend, 
n);  McKet  t.  ImfatiM,  6  DL  80;  KirJcmy  t. 
FUe,  29  Ala.  207;  Barriton  v.  Siratton,  4 
Esp.  318;  1  Yin.  Abr.  440,  p.  0. 


•tenon.  U  Jobiu.  2H;  State  v.  Tenrueon,  S  HoHul). 
L.m:  People  v.BeriMMi.t Mtoh.4Bii Stats v.Bra- 
dtn.  t  Onrt.  (IMuL)  M;  State  T.  Smtth,  tTyter.  fTB- 
And  Me  Norton  v.  State,  4  Mo.  481:  Banaom  v.  State, 
aODBn.  ua;  State  v.  Ooowar.  IS  Uo.  ao. 

An  act  imtewfal  tat  Uself  may  aometlmea  be  pun- 
Wable  beoauM  vt  a  <a1minid.tntent  oouneotad  with 
It.  Palrleev. People. U in. L  BeeBez  v.flfmier. 
CUd.f9S. 

KT€r7  arlme  oootalns  two  elements:  the  orlminal 
let  and  the  criminal  Intend  the  former  constotioff 
<tftlK«eextenialsctloiiBoromlnioiiBwhloh  the  law 
pvohlbitg:  the  latter  of  thatevU  and  malloloiis  will 
rtleh  flnda  axprenton  la  tlie  erimloal  aet.  See  Bl. 
On.  SO;  Broom.  Com.  Law,Mri  1  Bishop,  Or;  L.6til 
cd.|aoi;  lHale,F.aU. 

AUboufb  the  eneooe  of  every  offense  Is  the 
vrOBitnl  IntCDt  with  which  It  is  done,  and  without 
«bteh  tt  cannot  exist  iSteln  v.  State,  tfl  Ala.  U8; 
Roseberry  t.  State,  fiO  Ala.  160;  People  v.  Lohman. 
>  Bub.  tU;  Sturges  v.  Blaltland,  Anth.  163;  Com.  v. 
BUtmj, :  Ashm.  H7;  HUey  v.  State.  Ifl  Coon.  47; 
8tue  V.  Garland.  S  Dev.  L.  114;  Cummlna  v.  Spru- 
•noe,  4  Harr.  (Bel.)  815;  Walker  v.  State.  8  Xnd.  M; 
Sttte  r.  Bartlett.  SO  He.  US;  United  States  v.  Peafoe, 
t  HclMn,  14;  State  v.  Gardner.  5  Nev.  8T7;  The 
WllUim  Qnj,  1  Paine,  18;  SUte  v.  HawUns,  BPoit. 
<Ah.)  Uk  Stale  v.  Nicholas,  S  Utrobh.  L.  STB:  United 
Mito  V.  Boxo, »  U.  B.  U  WaU.  m,  21  L.  ed.  OS; 
OHeofL«TI«ra.a  Wash.C.C.S67i  See  1  Bishop.  Cr. 
lkMied.ian:lGreenl,Bv.llS;«6reenL  Er.  flth 
<d.  113;  1  Buasell,  Crimes.  84);  yet  some  overt  act  Is 
MCMUT  to  constitute  orlme  (State  v.  Wilson,  80 
Cwn.  BOO:  Com.  v.  Clark, «  Oratt.  875:  Basdolph  v. 
OmL  6  SfTg.  *  B.  808;  Lovett  v.  State.  U  Tex.  174; 
tvmr  T.  Pfeld.  10  Vt.  aSS;  Miles  v.  State.  BB  Ala.  8>0: 
■ttterly  t.  People,  7S  TIL  918;  Fowler  v.  Padget,  7 
B.  EOR;  as  mere  Intent  Is  not  pnclshable.  Allen 

v.8lMe,ISAIa.nc  Tossv.Btate.9Ark.4Si  United 

«UMT.BHldla.0U.S.6  CrBnoh,gU.8  L.ed.110; 

Bosi  V.OIMD.S  aMoa.  ttf;  Com.  v.  Mofae.S  Mm. 

as. 

It  the  Intent  which  determines  the  orlmlaalltr 
<(UieieL  8eeBos«be«Trv.  8tate,0OAla.lflO;ReK. 
^Mnes,LB.SCr.Oas.lH,  1  Am.  Crlm.  Hep.  U; 
Broom,  CMoL  lAW.  8T1. 

Am  when  sets  are  crtmloal  only  when  performed 
tone  spedflo  daslgn.  this  sp^flo  deslKn  enters 
■Motfaenstareof  the  aet  Itself,  and  Is  called  the 
Vsello  Meot  (see  1  Btabop.  O.  L.  Ml  ed.  •  C8R>.  and 
■Wbsmorad  (MeKajr  v.  State.  44  Tftz.  18:  Sbnp- 
r.Btate.a0  AhLl;  White  v.  State,  88  Ind.SSSe 
*otivti  T.  People.  IB  Hlch.  401;  United  Slates  v. 
■'UMd,  1  Abb.  U.  &  48%  People  v.  Potter.  5  Ulcb. 

"uaA. 


Words  in  order  to  bs  held  slaodooiis  jwr  m 
as  touching  asid  concerning  one  in  his  offioe, 
business  or  occupation,  must  impeach  eiUiei 
his  skill  or  knowledge  or  his  official  or  profes' 
sio&al  conduct  in  his  own  particular  buatnesa. 

Odgers,  Slander  &  Libel,  p.  65. 

In  order  to  hold  words  of  this  class  action- 
able, they  must  ha^  a  direct  tendency  to  in- 
jure the  plaintiff  In  bis  particular  iMsinees. 

Angle  v.  Alexander,  7  Bing.  110;  Lumby  r. 
Allday,  1  Cromp.  &  J.  801 ;  Brayne  v.  Gosper, 
5  Mees.  &  W.  240;  Stbl^  v.  Tomtina,  4  Tyr. 
00:  auel  V.  liitneU,  28  Week.  Bep.  172. 

If  the  Imputation  complained  of  is  not  a 
charge  of  crime  or  of  business  incapacity,  tlwn 
it  is  Dotbtng  worth  considering.  It  does  not 
appear  that  plaintiff's  damage  is  the  direct  re- 
sult of  the  defendant's  words.  "The  damage 
must  be  the  natural,  immediate  and  legitimate 
consequence  of  the  words  which  the  defendant 
uttered,  and  a  consequenoe  which  the  defend- 
ant knew,  or  ought  to  have  known,  would  fol* 
low  from  his  words. 


1;  Whtteft>rd  V.  Com.  8  Band.  782;  Btrens  v.  State, 
U  Ari^.4B6:  mate  v.  CMIIiek,  T  Iowa,  287:  State  v. 
Dow4,  U  Ooan.  887;  Feofde  v.  Ban(A««,S4  Ckil.  IT; 
BUI  V.  Peoide,  1  Ccdo.  481;  Bex  v.  Woodfsn,  5  Burr. 
88BL  See  1  BMuv.Clr.  L.  8Ui  ed.  I  7Si>,  beyond  a 
reasonable  doubt  Mulllns  v.  BUt«,  31  Tex.  SK; 
State  v.  Stanton.  87  Omn.  421. 

atarge  of  mere  vurpo^  to  commit  a  crime  fs  not 
actionabU. 

Tf  the  words  only  Imiriy  the  purpose  or  Intention 
on  the  part  of  the  person  spoken  of  to  oommit  a 
orlme.  or  dMorlbe  htn  as  poeaessinff  a  dlspoeftlon. 
or  as  wairtlnr  mmral  qualities  wUob  would  prompt 
him  to  ocHumlt  the  crime,  or  amount  to  an  allega- 
tUm  that,  if  opportunl^  offers,  be  irould  oommit 
It,  they  are  notaoUonahle  per  sc.  Bsye  v.  Huot,tt 
Iowa,a6L 

To  charge  a  person  with  Intent  to  oommit  a  crime 
is  not  actionable.  HoKeev.  Ingallfi,51U.3l>;  Wilson 
V.  Tatum,  8  Jones, L. 800;  Seaton  v.CorOmy,  Wright 
(Ohio)  101;  Newell,  Defamation.  Slander  ft  Libel,  IIS, 

The  mere  lotentloii  to  oommit  a  crime,  without 
an  attempt  by  some  overt  aet,  is  no  offense.  Woed 
v.Blbblns,a8Barb.8U. 

It  has  been  said  the  oases  are  uniform  on  the 
point  that  for  an  Imputation  of  evil  Inoltnatlons  or 
principle  no  action  lies,  unless  it  aSeets  the  plain- 
tiff rin  some  partloidar  oharaoter,  or  produces  a 
special  damaiie.  1  StaiUe,  Oander  *  Libel.  i*i 
Harrison  v.  Stratton,  4  Bsp.  818;  Townshend.  Slan- 
der k  Libel,  1 168. 

Not  every  unfounded  Imputation  of  crime  is  ac- 
tionable; and  ItisfOTtiieJurrtodetermlne  whether 
tlie  wfwds  were  spoken  in  good  Cstth  In  proeeou  ting 
an  toquliy  as  to  a  suspected  offense,  and,  if  bo. 
whether  they  were  uttered  In  stronger  language, 
or  In  a  more  pnbllo  manner  than  wu  neoeesary. 
Padmore  v.  Lawrence.  U  Ad.  *  EL  880;  Tempest  v. 
Obambers,  1  8tBxk.nx  BemlDgtv.  Power.  10  Hees. 
A  W.  08^-  Harpen  v.  Harper,  10  Bush,  m;  B  Walt, 
Act.  &  Del.  T8& 

No  action  can  be  based  upon  a  mere  suspicion  or 
opinion,  which  does  not  import  any  express  or  pre- 
cise Imputation  of  guilt  (Hodgson  v.  Soarlett,  1 
Bam.  *  Aid.  818;  Harrtwn  v.  King,  4  Price.  48),  nor 
accuses  an  Individual  of  crime,  no  other  person  be- 
ing present  (Force  v.  Warren,  18  C.  B.  N.  S.  008; 
tHi  .1811  V.  Tan  Deusnt,  18  Qner,  SM;  Desmond  v. 
ltoown,88Iowa.  18;  HaOe  r.  ruller,  8  niomp.  A  C 
TM,  8  Run.  SUl,  or  nona  who  undststood  the  1bi»> 
goage  In  which  the  words  were  uttered.  X^le  v. 
Clason.  1  Oai.  081;  Broderlnk  v.  Jesses,  8  Daly,  WU 
Walt,  Act.  A  Def.  733. 
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Rhode  Iblasd  Sdfrehb  Coubt. 


Mas. 


Odgerf,  Sluoder  A  I4bel,  p.  SOS. 

Tbe  ^>eelal  damage  complaiaed  of.  In  order 
to  ground  an  actton  of  sumder,  must  be  ihe 
direct  resist  of  the  defendanf  a  words,  not  even 
the  result  of  those  worda  combined  with  other 

Odgcrs.  Slander  &  Libel,  pp.  821,  828;  Sterrp 
T.  Foreman,  2  Car.  &  P.  692;  JUller  v.  Jhtid, 
L.  R.  9  C.  P.  118;  Bmi/v.  Jetton,  11  C.  B.  N. 
S.  143;  Viean  r.  WileaeJu,  8  Eart,  1;  Saddon 
T.  Lott,  18  0.  B.  411;  Athley  v.  Barriaon,  1  Esp. 
48. 

Mr.  Georgre  J.  West  for  plaintiff. 

TUling^haat)  J.,  delivered  the  opinion  of 
the  court : 

This  Is  an  action  of  trespass  on  the  case 
for  slander.  Tbe  declaration,  to  which  tlie 
defendant  demurs,  sets  out  that  the  plaintiff 
Is  a  licensed  retail  liquor  dealer  in  tbe  City 
of  Providence,  and  has  been  such  for  a  long 
time.  That,  anticipating  a  renewal  of  bis 
license  for  tbe  year  1890-91,  be  made  large 

Eurchases  of  llquora  in  advance,  and  also  re- 
tted and  refurnished  his  saloon  at  large  ex- 
pense.' That  tbe  defendant,  well  knowing 
the  premises,  but  intending  to  injure  him, 
the  plaintiff,  and  prevent  bim  from  again  pro- 
cunng  a  license  for  the  carrying  on  of  his  said 
business,  in  the  presence  and  bearing  of  divers 
good  citizens,  uttered,  declared  and  published 
the  following  false,  acandalous  and  malicious 
words  of  and  concerning  the  plaintiff,  viz. : 
"He  [meaning  tbe  plaintiff]  is  going  to  start  a 
house  of  illfame  [meaningahousetobekept 
for  the  purposes  of  prostitution],  so  sign  a 
protest  against  bim  [meaning  the  plain- 
tiffj  ;" — meaning  and  intending  thereby  that 
said  plaintiff  was  goinff  to  start  a  house  to 
be  kept  and  maintnlned  for  the  purposes  of 
prostitution  ;  and  that  said  plaintiff  ought 
not  to  be  granted  a  license  to  carry  on  the 
business  of  retail  Uquur  dealer  as  be  desired, 
in  accordance  with  his  application  on  tile  in 
the  office  of  the  license  commissioners  In 
said  city,  and  to  therefore  sign  a  written  re- 
monstrance protesting  .  that  said  plaintiff 
ought  to  be  refused  a  license,  which  said  de- 
fendant  then  and  there  presented  to-  said  peo* 
pie.  The  declaration  further  set*  out  that, 
in  consequence  of  the  uttering  and  publish- 
ing of  said  words  by  the  defendant,  the  ma- 
jority of  persons  owning  the  greater  part  of 
the  land  within  200  feet  of  the  said  salopn, 
or  who  were  occupants  of  it,  signed  a  remon- 
strance protesting  that  license  should  not  he 
granted  to  the  plaintiff  to  carry  on  said  busi- 
ness, whereupon  said  Uceuae  commissioners 
refused  to  grant  such  license,  and  were  ren- 
dered unable  to  grant  the  same;  and  alleging 
special  damage.  ' 

The  principal  ground  urged  (n  support  of 
the  demurrer  Is  that  the  woids  complained 
of,  since  they  do  not  amount  to  an  imputa- 
tion of  thecommiBsfonof  an  offense,  but  only 
to  a  cliurgc  of  an  intention  to  commit  one, 
are  not  actionable  cither  per  *c,  or  from  hav- 
ing caused  special  damage.  The  main  ques- 
tion raised  by  the  demurrer  therefore  ia  this, 
vis. :  Are  words  actionable  which  merely 
impute  a  orimln^  intention  to  another?  We 
think  this  question  must  he  answered  in  the 


son  with  the  commission  of  a  criminal  offense 
are  actionable  upon  the  familiar  ground  that 
they  may  endanger  him  by  subjecting  him  to 
the  penalties  of  tbe  law,  and  render  him  in* 
famous  in  the  community.  But  the  charge, 
in  order  to  be  obnoxious  to  the  law,  must  be 
of  an  offense  actuallr  committed  or  at- 
tempted,— a  punishable  offense, — and  not 
of  an  offense  existlDg  in  contemplation  or 
Intention  merely ;  for  the  law  does  not  take 
cognizance  of  one's  intentions  merely,  how- 
ever malicious  or  wicked  they  may  be,  but 
only  takes  cognizance  thereof^ when  coupled 
with  and  giving  signiflcance  to  his  acts.  So 
that,  in  order  to  render  one's  intent  of  any 
importance  in  the  eye  of  the  law.  It  must  bo 
combined  with  his  act.  It  therefore  follows 
that,  as  mere  intent  to  commit  a  crime  is  not 
a  violation  of  tbe  law,  and  hence  not  pun- 
ishable, to  accuse  one  of  having  such  an  in- 
tent is  not  to  accuse  him  of  any  crime  or  of- 
fense. The  language  which  the  plaintiff 
complains  of  as  being  slanderous  !s  this: 
"He  is  going  to  start  a  house  of  ill  fame." 
This  language,  if  indeed  it  is  anything  more 
than  the  expression  of  an  opinion  on  the  part 
of  the  defendant,  does  not  amount  to  a  charge 
of  any  crime  or  offense,  or  even  of  an  attempt 
to  commit  one.  Tbat  such  a  charge  is  not 
actionable  is  one  of  the  few  things  in  the 
Law  of  Slander  which  is  evidently  settled 
beyond  controversy.  The  law  upon  Uiis  point 
is  well  stated  In  uie  American £ncyclop(pdia 
of  Law  (vol  - 13,  p.  353)  as  follows  :  **  Words 
which  merely  impute  a  criu)<  '  intention, 
not  yet  put  into  action,  are  uui.  uctionable. 
Guilty  thoughts  are  not  a  crime.  But  as  soon 
as  any  step  is  taken  to  oarxy  out  such  inten- 
tion, as  soon  as  any  overt  act  is  done,  an  at- 
tempt to  commit  a  crime  has  been  made :  and 
every  attempt  to  commit  an  indictable  offense 
is,  at  common  law,  a  misdemeanor,  and  in 
itself  indictable.  To  impute  such  an  attempt 
is  therefore  clearly  actionable." 

In  Corneliuav.  Van  Slijck.,  21  VTend.  70,  71, 
the  court,  in  speakiug  of  tlie  seuse  in  wtiich 
the  words  should  betaken,  says;  "Where 
they  plainly  import  a  charge  of  mere  inten- 
tion to  do  a  criminal  act,  ur  only  araouot  to 
an  assertion  that  the  plaintiff  will  do  it  at  s 
future  time,  they  are  not  actionable,"  lu 
iSfa((Wi  v.  Cordmy,  Wright  (Ohio)  101.  the 
court  says:  "An  action  may  be  8U!?taiiip(i 
for  charging  another  with  being  a  thief,  or 
with  having  stolen,  but  not  for  Imputing  % 
mere  intention  to  steal,  or  with  having  an 
evil  disposition.  The  foundation  of  tbe 
slander  is  Uiat  tbe  charge,  if  true,  would  sub- 
ject tbe  Bccueed  to  infujuous  punishment ;  an 
evil  diapositiou.  witliout  aci,  cannot  so  sub- 
ject anyone. "  See  also  Townsliend,  Slander 
&  Libel.  8d  ed.  IGl ;  MeKee  v.  Ingalla,  5  111. 
80;  Harrimn  v.  Strntton,  4  Esp.  318;  lKt7*»rt 
V.  Tattim,  8  Jones,  L.  Wi;  Stoncr  AntUvri, 
Cro.  Eliz.  250;  2>r.  Poe's  Case,  cited  in  .V'/r- 

re//  V.  ,  2  Bulst.  206 ;  1  Vin.  Abr.  440 ; 

Odycrs,  Slander  &  Libel,  57;  SiUu/s  v.  Coll- 
ier,  151  Mass.  50.  53,  54.  6  L.  R  A.  080. 

But  tlie  plaintiff  ccaitends,  in  support  of 
his  fleclaration,  that  any  ^famatory  or 
disparaging  words  spoken  of  another,  which 


-   cause  special  damage,  are  actionable.  While 

negative.  Words  which  falsely  charge  a  per- j  we  cannot  subscribe  to  quite  so  broad  4 
IS  L.R  A. 
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■Mtement  of  the  law  sa  this,  yet  wts  think 
tlttt  the  proposition  is  substantially  correct ; 
that  ia  to  say.  that  false,  defamatory  worila 
•poken  of  another  are  either  actionable  per 
m.  or  by  reason  of  having  caused  special 
(laau^.  We  do  not  think,  however,  that 
the  words  relied  on  in  the  declaration  are  de- 
famatory, within  the  legal  meaning  of  that 
term.  To  defanie  another  by  language  is  to 
ham  or  destroy  his  sood  fome  or  reputation, 
or  to  disgrace  or  cuumniate  him.  In  order 
to  have  this  evil  eSect,  however,  it  is  evident 
that  the  language  used  concerning  him  must 
relate  to  his  conduct  or  character  as  they  now 
are  or  have  been  in  the  past,  and  not  be  the 
mere  opiuioD  of  the  speiu£er  as  to  what  they 
will  M  at  awne  indefinite  period  in  the 
foture.  In  other  words,  that  language  which 
■m^timti  to  &  men  amrtitm.  of  opinion  as  to 


what^l^il^,^  the  future  oonduct-or  character, 
of  ai^btljpr  la  hot  actionilble ;  but  that  it  la 
only  actloh&hlQ'yhen  it  relates  to  what  tof ' 
person  now  is,;  or  has  heeh  In  the  past,  or 
what  be  is  doing  or  attempting  to  do.  or  Ima 
done  or  aftfiiiptecl  to  do  in  the  past ;  that  is, 
when  it  relates  to  something  actual,  insteuil 
of  something  which  is  merely  iniaginarv 
or  conjectural.    The  character  of  a  irian  Is 
what  he  ndw  Is,  and  not  what  he  mat  be 
at  some  future  time.    Among  the  muUltudo 
of  difTerent  forms  of   exprfssion  foumi  hi 
the  Liooks  which  liuvc  bfcn  lu'lii  to  lii'  :iL;tiuii 
able  we  have  been  unable  to  find  any  case, 
nor  have  we  been  referred  to  any,  in  which 
language. analogous  to  that  relied  on  in  the 
plaintiff's  declaratloii  has  been  held  suffi- 
cient to  mainUiin  an  actlo^  fw  slander. 
Demurrer  mitainei. 
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Minnie  BPECT.  Beept.. 

9. 

Lott  a  SPBOT.  Appt. 
C.Old.  ) 

A  Mortgagee  ia  powwrton  do—  not  loae 
hla  righto  u  luob  by  tbe  fact  tfaat  his  rigrht  of 
action  for  hts  debt  has  become  barrea  br  t^e 
Statute  of  Umftatlons.  and  be  can  sUll  resist  any 
aetiOD  to  deprive  him  of  his  seourttr. 

flfarch»,189L) 

APPEAL  by  defendant  from  a  jo^ment  of 
tbe  Sopenor  Coon  for  Colusa  (xtunty  In 
favor  of  plaintiff  in  an  actliw  brought  to  re- 
cover posMMlon  of  certain  real  ea'tate.  Ah 

aCTMEf. 

Tbe  facts  are  stated  in  the  opinion. 

Mmrt.  B.  F.  Howard  and  8.  O.  Tom. 
Una,  for  appellant: 

It  sboald  be  impoeed  as  a  condition  to  plain- 
tiff's obuiaing  relief  that  she  first  satisfy  de- 
feadaot's  lieo. 

Beolk  T.  iS>«KM,75Ca].  371. 

Mmr$.  H.  X.  Albory  and  W.  O.  Dyu, 
for  respoodeot: 

Tbe  mortgage  does  not  provide  for  tbe  pos- 
•raboD  of  tbe  land  in  oontroversy,  by  the 
Bntpigee.  A  mortgage,  to  eaUtle  a  mort- 
to  poaeesrion,  most  so  provide. 

MtuM  V.  Smith,  80  Cal.  898;  Haynor  t. 
Dmt,  72  Cal.  808;  Civ.  Code,  g  2027. 

Harriaoa*  J. ,  delivered  the  opinion  of  tbe 
Curat : 

The  defendant  In  her  answer  to  a  complaint 
in  ejectment,  which  was  in  the  ordinary  form, 
dented  all  its  allegations,  and,  **for  a  sepa- 
Tate  and  equitable  defense  to  plaintiff's  ac- 
tioo.  and  for  tbe  purpose  of  obtaining  equita- 
ble relief  herein,"  alleged  tbtA  in  October. 
19IS,  Jonas  Sped,  vlio  was  then  tbe  owner 


and  in  possession  of  the  demaiKled  premises, 
cwveyed  the  same  to  one  Montgomery  4  tliat 
in  October.  1876,  said  Jonas  Spect  borrowed. 
fRMD  the  defendant  the  sum  of  $2,209,  and 
executed  to  her  his  promissory  note  therefcM' ; 
that  on  the  2d  day  of  January,  1877,  he  pro- 
cured said  Montgomery  to  convey  the  de- 
manded premises  to  her,  and  that  at  tbe  same 
time,  and  as  a  part  of  the  same  transaction, 
an  agreement  was  entered  Into  between  her- 
self and  said  Jonas  Spect  declaring  tliat  said 
conveyance  was  made  as  security  for  the  pay- 
ment of  said  promissory  note  ;  "  that  by  vir- 
tue of  said  conveyanoe  from  Montgomery, 
and  said  agreement,  and  by  tbe  consent  of 
said  Jonas  Spect,  defendant  took  possession 
of  the  demanded  premises,  and  has  ever  since 
remained  and  is  now  in  actual  possession  of 
the  same,  claiming  them  as  her  own :  that 
no  part  of  said  $2,300  has  ever  been  paid, 
principal  or  interest,  but  the  whole  thereof 
IS  now  due  and  unpaid,  amounting  to 
$5,6d2 and  prayed  judgment  that  plaintiff  's 
complaint  be  dismissed.  The  action  was  tried 
Inr  uw  oourt,  and  Judgment  rendered  for  the 
plaintiff.  The  court  made  flndings  of  the 
facts  alleged  in  the  complaint,  apd  incor- 
porated therein  Uie  following  statement  with 
reference  to  the  equitable  defense  set  up  in 
the  answer:  "The  court  declines  to  And  on 
the  fact  whether  or  not  defendant  has  a  mort- 
gage lien  on  the  premises  in  controversy,  for 
the  reason  ttot  the  court  is  of  the  opinion 
that  it  is  not  necessary  for  the  disposition  of 
the  issues  involved  in  this  case  to  find  upon 
that: matter,  this  being  an  action  of  eject- 
ment, and  ibe  only  question  involved  being 
the  right  to  the  possessiou  of  the  premises 
described  in  plaintiff's  complalDt."  The  de- 
fendant has  appealed  directly  from  the  judg- 
ment, and  presents  as  a  ground  for  its  rever- 
sal that  the  court  failra  to  find  upon  tbe 
issues  presented  by  her  equitable  aefeme. 
Inasmuch  as  the  court  givM  as  its  reason 


IfonL— Ifortooffee  (n  pometrton,  rlghtB  of.         |  sequent  to  tbe  mortmgc,  antil  the  mortgaRe  debt 
If  a  norvairee  obtains  posscastoa  In  mnj  lawful  |  Is  paid,  altbougli  00  action  la  allowed  by  statute  to 
•rveaoeable  mode  be  mar  retain  It  as  analnit  the  recover  possnwion.  See  noU  to  Cook  v.  Cooper 
■oftflacor,  oraor  penoo  dalBiUir  under  Um  sub- 1  (Or.)  7  L.  B.  A.  RS. 
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Cauiobku  SoPBEia  Coubt. 


Has., 


for  not  making  flndfngi  upon  these  lasaes 
that  such  fiodlngg  were  Immaterial,  we  must 
assume  that  eTiaence  was  introduced  at  the 
trial  sufficient  to  support  the  allegations,  and 

Uierefore  the  mle  announced  in  Simmetman 
Uenry,  84  Cftl.  104,  bad  no  appUcatioa. 
If  the  facta  alleged  by  the  defenaunt  consti- 
tute a  defense  to  the  cause  of  action  set  forth 
in  the  complaint,  they  presented  material  is- 
sues upon  which  the  court  should  have  made 
findings,  and  a  failure  to  do  so  was  error 
which  will  requite  a  reversal  of  the  judg- 
ment. 

The  court  does  not  find  by  what  menus  the 
plaintiff  became  the  owner  of  the  demanded 
premises,  but,  as  It  Is  alleged  In  the  equi- 
table defense  above  named  that  Jonas  Spect 
was  the  owner  at  the  time  he  made  the  con- 
veyance to  Montgomery,  we  must  assume  that 
the  plaintiff's  title  is  derived  under  him, 
and  is  therefore  subject  to  wliatever  incum- 
brance was  created  by  the  foregoing  facts  in 
favor  of  the  defendant,  and  that  ^e  plain- 
tiff can  assert  no  greater  rights  to  the  prem- 
ises than  could  Jonas  Spect  himself,  wore  he 
the  plaintiff  herein.  It  may  also  be  aasnnHid, 
although  it  does  not  appear  in  tlie  record 
that  such  point  was  presented  to  the  court 
below,  that  the  defendant's  right  of  action 
upon  the  debt  for  which  this  mortgage  was 

£iven  to  her  was  barred  by  the  Statute  of 
imitations.  The  question  to  he  determined 
is,  "Can  a  mortgagor,  who  has  placed  his 
mortgagee  In  possession  of  the  mortgaged 
premises,  maintain  ejectment  against  him 
while  the  debt  for  which  the  mortgage  was 
given  remains  unsatisfied,  even  though  an 
action  by  the  mortgagee  for  the  recovery  of 
the  debt  is  barred  by  the  Statute  of  Limita- 
tions?' 

Section  2997  of  the  Civil  Code  declares 
that  "a  mortgage  does  not  entitle  the  mort- 
gagee to  tlie  possession  of  the  property,  un- 
fess  authorized  by  the  express  terras  of  the 
mortgnge,  but  after  the  execution  of  the 
mortgage  the  mortgagor  may  agree  to  such 
change  of  possession  without  a  new  consid- 
eration." The  right  of  the  mortgagee  to  take 
possession  of  the  mortgaged  premises  does 
not  depend  upon  the  Statute.  The  mortgagor 
could  at  all  times,  even  by  a  parol  agree- 
ment, give  to  his  mortgagee  this  additfonat 
security.  Fogarty  v.  mwper,  17  Cal.  589 ; 
Mmrdt  v.  Wmp,  11  Biss.  351.  In  taking 
such  possession  the  mortgagee  does  not  tiiere- 
by  acfinire  any  estate  In  the  land,  or  nbtain 
for  hifl  mortgage  any  higher  duwacter  or  any 
different  or  greater  protection  than  it  would 
olhmviae  have  posees-sed.  In  any  action  to 
enforce  the  mortgage,  or  to  collect  the  debt 
for  which  it  was  piven  as  security,  the  mort- 
gagee has  no  additional  rights  by  reason  of 
tlie  feet  that  he  Is  in  p(»scs8ion  of  the  mort- 
gaged premises  with  the  consent  of  the 
mortgagor.  Such  pusseesion  does,  however, 
give  him  rights  in  addition  to  those  conferred 
IiT  the  mort.sftgu.  It  is  an  additional  secur- 
ity for  the  debt,  wliich  he  is  entitled  to  re- 
tain  in  accordance  with  the  terms  under 
w^hich  it  was  received.  HiIs  right  to  retain 
the  possession  of  the  land  is  not  oolncldent 
with  a  right  to  foreclose  his  mortgage,  or 
1SL.RA. 


dependent  upon  such  right,  bat  depends- 
solely  upon  the  existence  of  the  debt.  The 
possession  of  the  land  is  a  special  aecnrity 
for  the  debt,  distinct  and  separate  from  tbu 
mortgage,  which  has  been  conferred  by  an 
act  of  the  debtor,  and  the  right  to  retain  Ui& 
same  Is  Independent  of  and  disttnct  from  any 
right  springing  from  the  mortgage. 

A  mortgage  is  defined  by  section  2980  of 
the  Civil  Code  to  be  "a  contract  by  which 
specific  property  Is  hypothecated  for  the  per- 
formance of  an  act,  without  the  necessity  of 
a  change  of  possession. "  The  use  of  the  term 
"  hypothecate"  signifies  that  possession  is  not 
an  Incident  of  the  mortgage,  and  that  the 
fact  of  possession  is  entirely  distinct  from 
the  contract  of  hypothecation.  When,  there- 
fore, in  addition  to  the  contract  of  hypothe- 
cation, the  debtor  gives  to  his '  creditor  the 
possession  of  the  mortgaged  premises,  he 
thereby,  in  addition  to  the  mortgage  which 
he  has  executed,  pledges  to  him  "the  land 
also  as  security  for  tne  debt,  and  confera 
upon  him  such  rights  as  are  incident  to  a 
pledge. 

The  common  law  reoognlzed  this  species 
of  landed  security.  It  was  there  called  va- 
dium vivum,  as  distinguished  from  the  radivm 
nwtuum.  This  is  defined  by  Chane^or  Kent 
to  be :  "  When  the  creditor  takes  the  estate 
to  hold  and  enjoy  it  without  any  1  imited  time 
for  redemption,  and  until  he  repays  himself 
out  of  the  rents  and  profits.  In  that  case  the 
land  survives  the  debt,  and  when  the  debt 
is  discharged-  the  land  by  right  of  re- 
verter returns  to  the  original  owner. "  4 
Kent,  Com.  137,  S  Bl.  Com.  157 ;  Co.  Litt. 
306a.  The  holding  of  the  land  in  pledge  la 
like  the  holding  of  any  otiier  pledge.  Until 
the  debt  Is  repaid  the  owner  of  the  pledge 
cumot  recover  it  from  the  creditor.  The 
holder  of  personal  property  given  as  security 
for  a  debt  is  entitled  to  retain  the  same  from 
the  owner  until  the  debt  is  satisfied,  ercn 
though  the  Statute  of  Limitatifms  has  barred 
all  rightof  action  to  recover  the  debt.  Jotie» 
v.  JHerehanU  Bank  of  Albany,  4  Robt,  231. 
Under  the  same  principle  the  mortgngee  in 
possession  is  entitled  to  retain  snch  posses- 
sion until  the  debt  Is  paid.  "  The  mortgagee's 
light,  being  In  possession,  to  defend  himself 
against  an  ejectment  by  the  mortgagor,  is 
but  a  right  to  retain  the  posseBsion  of  the 

Sledge  for  the  porpose  of  paying  the  debt, 
uch  a  right  is  but  tlie  incident  of  the  debt,- 
and  has  no  relation  to  a  title  or  estate  In  the 
lands."  Kortriffkt  v.  (hd»,  31  N.  T.  8M. 
"On  the  samu  principle  that  the  party  who 
holds  gueds  In  pledge  for  a  debt  may  retain 
these  goods,  even  after  an  action  at  law  upon 
such  debt  has  t>een  barred,  the  party  who 
has  got  rightful  possession  of  land  mortgnjicd 
may  retain  poi^session  thereof  until  his  debt 
is  paid,  although  he  cna  tning  no  action  to 
enforce  the  debt. "  Henry  v.  Goafidenee  <t.  A 
8.  Yin.  Oo.  1  Nev.  632.  In  Jhitton  v.  War- 
tehau^.  31  Oal.  635,  it  is  said:  "Wliea 
possession  is  taken  by  the  mortgagee  nftor 
condition  broken  by  consent  of  the  mort- 
gagor, it  will  be  presumed,  in  the  absence 
of  clear  proof  to  the  contrary,  to  be  with  the 
nmlerstanding  tiut  Uie  mortgagee  ia  to  re^ 
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cein  Uw  Tents  and  proflta,  and  apply  them 
to  Um  pavment  of  uie  debt  secuxea.  There 
is,  indeecU  no  other  good  re&sOD  why  the 
mortgagee  should  be  1st  into  pomeeslon  in 
pnf«ence  to  any  other  party,  and,  unless  a 
linltation  to  the  period  of  possession  is  0xed 
It  the  time.  It  will  be  considered  as  eztend- 
isg  oDtil  the  satisfaction  of  the  debt.  Har- 
iof  thus  entered,  the  mortgagee  can  hold 
t^nst  the  mortgagor  and  all  otiiers  until 
HK^  satisfaction  is  obtained." 

The  ri^ts  which  grow  out  of 'the  relations 
listing  Detween  mortgagor  and  mortgagee, 
u  well  as  the  remedies  for  the  aiforcement 
snd  protection  of  those  rights,  are  of  equita- 
ble origin,  and  are  to  be  determined  by  the 
principlea  of  equity,  whether  the  right  be 
aawrted  or  the  remedy  sought  in  an  action 
St  law  or  in  equity.   Tbeae  prlnciplei,  when 
tnoe  estsblifllied,  beonue  tbe  euidanoe  of 
courts  of  law  as  well  as  of  eauTty,  even  in 
those  countries  where  the  tribunals  of  law 
and  equity  are  distinct.   It  was  said  by  Lord 
Redesd^e:    "The  distinction  Iwtween  strict 
Uw  and  equity  is  never  la  any  country  a 
penuuMmt  distinction.   Law  ana  equity  are 
la  continual  progresBioo.  and  the  former  is 
oooBtently  gaiatne  ground  upon  the  latter. 
A  great  part  of  wliat  is  now  strict  law  was 
foraierly  ctuisidered  as  equity,  and  the  equita- 
ble derasions  of  this  age  will  unsTOIdably 
be  ranked  under  the  strict  law  of  the  next" 
Section  807.  Code  CMl  Froc.,  declares: 
"There  is  In  this  State  but  cme  form  of  civil 
actions  for  the  enforcement  or  protection  of 
prirste  rights  and  the  rvdreai  or  prevention 
of  private  wrongs."   While  nil  distinctions 
io  the  form  of  actions  are  abolished,  yet  the 
principles  upon  which  the  rights  of  parties 
■re  to  be  determined  remain  to  guide  the 
jodgment  of  tbe  court.    Courts  look  to  the 
nbrtantial  rights  of  the  parties  for  the  pnr< 
poseof  determining  tbe  remedy  to  which  tbey 
Me  entitled,  irrespective  of  the  form  of  the 
complaint  under  which  the  remedy  is  sought. 
Whenever  a  mortgagor  seeks  a  remedy  against 
bis  mortgaffee  whi3i  appears  to  the  court  to 
be  ineqattwle,  whe^er  it  be  to  cancel  tbe 
•Bongage     a  cloud  upon  his  title  {Booth  t. 

76  Oal.  371} ,  or  to  enjoin  a  sale  under 
the  power  given  by  him  in  the  security 
(Grant  V.  Burr.  M  Cal,  298),  or  to  recover 
from  the  mortgagee  the  poes^Ion  of  the 
morttaged  premises,  the  oourt  will  deny  him 
the  relief  he  seeks,  except  upon  the  condition 
that  he  shall  do  that  which  Is  consonunt  with 
einity.  Is  acooniance  with  Gkeee  pri nciples. 
It  it  a  settled  lule  that  a  mortgagor  cannot 
•naintatn  ejectment  against  his  mortgagee 
aatil  the  debt  is  paid.  Pkufe  v.  miev.  15 
W«d.  248:  BnbMlT.  Moutton,  58N.  Y.  236; 
Arv.  ^tifflM,  6  Mont.  006:  JtoberU  v.  8uth- 
•*!».  4  Or.  CMce  v.  OMtpor,  18  Or.  143, 
'  L.  R.  A.  aw :  ItHnk  v.  Ze  19  Oal.  814 ; 
TaBman  v.  W»,'6  Wis.  844;  Brinkman  v. 
*w<,  44  Wis.  613 ;  AiAier  v.  Biifner,  44  Barb. 
«M:  MaditonAve.  BaptiH  Church  v.  Oliwi'St. 
B^itt  Ckweh.  78  N.  T.  82 ;  i>ffn  v.  Wright, 
'  N.  J.  L.  812;  WelUr.  Van  Bffke,  109  Pa. 

DMke  V.  Jted,  M  Tex.  70S:  1  Jones, 
M«tg.  §  716. 

1^  debt  la  mat,  wtisfled  or  paid  by  mere 
up«  of  time.  The  Statute  Umftatlons 
WUB.A. 


is  a  bar  to  tbe  remedy  only,  and  does  not 
extinguish,  or  even  impair,  the  obligation 
of  tiie  debtor.  It  is  available  In  Jwlclal 
proceedings  only  as  a  defense,  and  can  never 
be  asserted  as  a  cause  of  action  in  bis  behalf, 
or  for  conferring  upon  him  a  right  of  action. 
It  is  to  be  used  as  a  shield  and  not  as  a 
sword.  "It  has  never  been  held  that  the  ex- 
piration of  the  statutory  time  for  bringing 
an  action  to  recover  a  debt,  or  to  enforce  any 
personal  obligation,  operated  either  as  an 
extinguishment  or  payment.  8ucb  a  result 
cannot  be  derived  nom  the  language  of  our 
Statute,  the  reason  or  policy  or  the  law,  or 
tbe  decisions  of  courts  in  this  State  or  else- 
where."   Grant  v.  Burr,  64  Cal.  801. 

The  mortgagee,  after  the  mortgage  debt 
has  been  bariedby  the  Statute  of  liimitations, 
cannot  by  any  affirmative  proceedings  on  hie 
port,  iuTOke  tbe  aid  of  the  court  for  the  col- 
lection of  the  debt ;  but.  If  the  mortgagor 
haa  placed  him  in  the  possession  of  the  lend 
mortgaged,  he  does  not  lose  the  right  thus 
conferred  upon  him,  and  can  resist  any  ac- 
tion by  tbe  mortgagor  to  deprive  him  of  this 
security. 

In  trink  v.  LeB&p,  49  Cal.  814,  a  decree  of 
foreclosure  and  sale  of  the  mortgaged  prem- 
ises was  entered  in  1859.    Thereupon  Le 

Roy,  one  of  the  mortgagees,  took  ptissession 
of  "the  premises  under  an  agreement  'between 
the  parties  that  be  might  do  so,  and  apply 
the  rents  to  fhe  satisfaction  of  the  judgment. 
In  1870,  lYink,  who  had  succeea^d  to  the 
interest  of  tbe  mortgagor  In  the  prttmUcs, 
brought  an  action  In  ejectment  against  Le 
Roy  lor  their  recoverj^.  Le  Roy,  in  his  iin- 
swer,  by  way  of  equitable  deicuse,  set  up 
thf  mortgage,  the  judgment  foreclosing  tlis 
same,  and  tJie  agreement  under  which  he 
had  taken  possessioa.  To  this  defense  tlio 
nlaintiff  pleaded  the  Statute  of  Limitations. 
tJpon  an  appeal  from  the  judgment  in  favor 
of  the  plaintiff,  tbe  supreme  court  held  timt 
the  Statute  of  Limitations  bad  no  applica- 
tion, and  that  Le  Roy's  right  to  remaiu  In 
poesession  under  the  agreement  wa»  not 
affected  by  it,  SBying  that  "  the  equity  of  Le 
Bx^  to  be  mi^ntainep  in  paassasion  until  sat-- 
isfactiw  of  the  debt  is  not  lost  fieui  Hba  fact 
that  for  upwards  of  ten  years  he  has  been  to 
ttM  actual  <poneflsion  of  tbtA  of  which  he  is 
now  sought  to  be  deprived."  In  Hubbelt  v. 
Moulton,  68  N.  T.  325,  it  was  held  .tiiat  the 
mortgagor  could  not  maintain  an  action  in 
ejectment  a^ainst.the  mortgagee  for  the  mort- 
gaged premises,  even  tbou^  he  oonld  prove 
at  the  trial  that  the  mortgagee  had  receivcd 
from  tbe  lands  sufScient  rents  and  proflta  to 
satisfy  the  debt:  that  such  receipt  did  not 
iptojaeto  satisfy  the  mortgage  and  dischnrke 
its  Hen,  bat  was  in  tiie  nature  of  an  equitable 
set-off  to  the  amount  due  upon  the  mortgage 
debt :  and  that  until  after  a  judioial  deter* 
mination  lad  been  had  upon  an  accounting 
in  equity,  and  the  application  of  these  re- 
ceipt docreed  by  the  court  in  satisfaction  of 
tbe  debt,  the  mortgage  was  not  sBti^ticd. 
Section  346,  Code  Civil  Proc.,  provides  tiiat 
"an  action  to  redeem  a  mortgage  of  rcitl 
pmperty,  with  fx.  withoat  an  account  of  rants 
and  profits,  may  be  brought  by  the  mortgagor, 
Or  those  claiming  nnder  him,  against  tlie 
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morlmpB  1^  pMseaBkm.  or  thoee  claiming 
under  uim,  unleaa  he  or  thej  have  continu- 
ously maintained  an  adverse  posseasion  of 
Uie  mortgaged  premises  for  five  years  after 
breach  of  some  c(HiditioQ  of  the  mortgage." 
If  the  mortgagor  could  maintain  ejectment 
against  his  mortgagee,  after  the  deht  for 
which  the  mott«Lge  was  given  bad  become 
liarred  hy  the  statute  of  Limitations,  he 
would  have  no  need  to  bring  an  action  to 
redeem  the  mortgage ;  and,  if  the  mortgagee 
had  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  five  years  after  the 
breaui  of  some  randition  of  the  mortgage, 
such  adverse  possession  would  be  a  complete 
<lefense  to  the  action  of  ejectment.  Mere 
lapse  of  time  does  notcMistitute  adverse  pos- 
•eisioii,  but,  If  tlw  mwtgagor  coaldmaintaiD 


ejectment  as  soon  as  the  right  of  action  upon 
the  debt  was  barred  by  the  Statute  of  Limi- 
tations, the  provisions  of  this  section  would 
be  meaningless. 

It  follows,  from  a  coniiideration  of  the 
principles  wbjch  we  have  herein  Btated,  that 
the  equitable  defense  alleged  by  the  defend- 
ant was,  if  sustained  by  proofs,  sufficiQut  to 
defeat  tbe  ttlaintiff's  right  of  recoveiy ;  and 
that  the  failure  of  the  court  to  make  findings 
upon  the  issues  so  presented  was  error,  (or 
which  the  judgment  mutt  Im  rem'ted;  and  it  ia 
so  ordered. 

We  concur:  Beattj-,  f^.  /./ ar«Fftr- 
landt  •/.;  Slubrpsteln.  J.;  F&t«raoB(  J.; 
De  Hatad,  J. ;  Gar^^atte*  J. 

Petition  for  znliear^itg  denied. 


NBBRABKA  SUPREME  OOUBT. 


Cleorge  JT.  TOLLAND.  Bg-  ^  Ar., 
ff. 

Jose^  BAKER 

f....Heb.....) 

b  an  ivpamlfroaitheemBliyeovrl 

to  tlw  disUrlet  eonrt  there  maj  be  etalmed 
br  an  amended  petitloo  an  smouat  of  damaces 
equal  to  that  whiota  oould  bave  been  reoovered  in 
tbe  oounty  oourt, 

S.  TherendeeofaeliattslpiirehaMdby 
negotiable  aote.  tnotferred  to  third  partr. 
may  recover  on  vendor**  warrantjr,  though  the 
note  has  gone  to  Judgment  at  tew,  and  not  paid. 

3<  The  tnairucttona  given  and  lerusad  etx- 
amlned,  and  h«fd  properly  given  aod  refused. 

4>  Evldflsee  examined,  and  Aeld  to  support  the 
verdlot. 

auljrl,  18P1.) 

ERROR  to  the  District  Court  for  Webster 
County  to  review  a  judgment  in  favor  of 
plaintiff  tn  an  acUoo  brougfit  to  recover  dam- 
ages for  tbe  alleged  breach  of  wMranty  of  the 
«oundneas  of  certain  horses.  AprmtA. 
Tbe  fects  are  stated  in  tbe  opinion. 
Utun.  DUworth.  Svith  *  IMlw*rth 
for  idaintiff  in  error. 

Mr.  J.  H.  IMwIrarila,  for  defendant  in 
«rror: 

It  is  no  objection  to  •  pedtioD  that  the 
amouDt  of  damages  has  been  increased,  pro- 
vided there  Is  not  a  departure  and  provided  the 
Increase  does  not  go  beyimd  the  jurisdiction  of 
tbe  court  from  which  appeal  was  taltso. 

f7n*on  Pm.  R.  Co.  v.  OgHvy.  18  Neb.  088. 

Plaintiff  in  error  aied  his  answer  to  the  pe- 
tition aod  thereby  waived  tbe  objection  if  it 
was  otherwise  good. 

aehooi  Ditt.  Jfa.  S6  v.  MelnUt,  t4  Neb.  50; 
^aten  v.  Reuben,  16  Neb.  101. 

If  tbe  note  had  been  sold  then  the  vendee 
could  recover  without  paying  it. 

AuUma»  v.  Jett,  4S  Wis.  4§B;  Lena  t.  OUum, 
IS  Neb.  «W):  i^Hiitei-  t.  BHue,  18  Neb.  m. 

The  Insolvency  of  the  venSe  is  Immaterial. 

■Head  notes  by  Coae.  CA.  /. 
UL.RA. 


7%orMon  v.  MinniapoUe  SaneeUr  1F«nlw,  29 
Hlnn.  U\. 

The  fact  that  the  buyer  of  a  warranted  ar- 
ticle gives  his  note  for  it^  which  has  not  been 
paid  when  he  brinas  his  action  upoa  tbe  war- 
ranty, does  not  affect  the  extent  of  his  dam- 
wes,  neither  is  the  sum  which  the  buyer  is  en- 
titled to  recover  for  breach  of  warranty  Hmited 
by  tbe  price  which  be  paid  or  agrcM  to  pay 
for  tbe  article  warranted. 

Frohreich  v,  Qammon,  28  Minn.  476. 

It  was  not  necessary  that  the  vendor  knew 
the  warranty  made  by  bim  was  false. 

Dunbar  v.  Briggt.  18  Neb.  97. 

Cobb*  Ch.  J.,  delivered  the  opinion  of  Uie 
court: 

This  action  was  originally  brought  Sep- 
tember 10,  1886,  in  the  county  court  of  said 
county,  by  Joseph  Baker  aeainst  George  J. 
Volland.  claiming  that  on  "March  22,  1884, 
he  purchased  a  team  of  horses  of  the  defend- 
ant for  $850,  which  defendant  warranted  to 
be  sound  and  free  from  disease ;  that  he  thor- 
oughly relied  on  said  warranty,  and  believed 
the  same  to  be  true,  and  alleged  that  said 
representation  and  warranty  were  false  and 
untrue  in  that  one  of  said  horses  had  a  dis- 
ease akin  to  glanders,  commonly  called 
"button  farcy."  and  was  of  no  value,  and  to 
tbe  damage  of  the  plaintiff  to  the  amount  of 
$175.  That  on  account  of  the  disease  of  said 
horse  it  was  communicated  to  anotlier  horse 
of  his,  without  any  neglect  or  fault  of  bis. 
and  the  same  was  damaged  to  the  sum  of 
$100.  That  he  lay  out  ttie  use  of  said  horses, 
and  incurred  necessary  expensM  in  attempt- 
ing to  doctor  and  cure  tbe  same.  In  the  sum 
of  $100;  and  that  he  has  Incurred  damages 
In  all  to  the  sum  of  |375.  That  be  gave 
said  Volland  his  note  iat  the  sum  of  $350, 
payable  March  1,  1885,  and  that  before  the 
maturity  of  said  note  the  said  O.  Volland 
sold  tbe  same  to  Benjamin  F.  Smith,  and 
that  said  Smith  recovered  a  judgment  In  the 
County  Court  of  Webster  County  for  the  siun 
of  8437.50  and  $11.50  coste,  and  that  said 
judgment  is  in  full  force  and  effect.  Tbe 
case  being  appealed  to  the  district  court,  tbe 
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dcf«idaDt  in  error  filed  his  petition,  settiag 
fortli  the  swne  tttate  of  fscta,  but  cUtming 
laoo  dunagea  by  reason  of  the  disease  being 
oommunicatod  to  otiier  horses,  and  claimed 
1100  damages  for  expenses  in  doctoring  said 
borao.  In  the  dlsbrfct  court  the  plaintiff  in 
error  filed  a  motion  to  strike  out  of  the  peti* 
tioo  in  the  second  cause  the  sum  of  $100,  for 
the  reason  the  same  was  not  claimed  in  the 
eoonty  court ;  and  also  to  strike  out  the  fourth 
iiem  of  damages,  for  the  reason  that  the  same 
Tts  not  claimed  in  the  county  court,  — which 
iDotion  was  overruled.  The  plaintiff  in  error 
also  filed  answer,  admitting  that  the  defend- 
ant in  error  purcliased  the  horses  for  the  sum 
of  tSoO,  but  denied  that  the  horses  were  war- 
ranted in  any  manner;  and  further  alleged 
that  the  note  glTen  for  the  luiraes  was  trans- 
fened  to  B.  F.  Bmith,  and  that  said  B.  F. 
8inith  recovered  a  judgment  in  the  County 
('ourt  of  Webster  County  for  the  sum  of 
$137.50  and  $11.60  costs;  and  that  an  execu- 
tion was  issued  on  said  judgment  and  re- 
uiraed^*'No  goods;"  and  that  said  judg- 
aeot  remains  in  full  force  and  wholly  un- 
;  and  that  defendant  in  oxor  had  never 
paid  anything  on  said  note  or  the  judgmeut ; 
B&d  that  said  defendant  in  mor.  Baker,  and 
the  party  signing  said  note  as  surety,  were 
iDBuKent,  and  nothing  could  be  collected 
from  them.  The  case  was  tried  to  a  jury, 
who  returned  a  verdict  for  the  defendant  in 
oTor  and  agaiost  the  plaintiff  in  error  for  the 
■am  of  $270.  with  intoest  at  7  per  cent  from 
Narcb  24,  1885;  total  principal  and  interest, 
$345.58.  The  motion  for  a  new  trial  was 
orerruled,  and  the  cause  brought  to  this 
court  on  the  following  errors :  flrtt,  that  the 
diatrict  court  erred  in  refusing  to  strike  out 
tlK  (oortb  item  of  damage  ii^  the  plaintiff's 
petition,  for  the  reason  that  no  such  claim 
was  tried  In  the  county  court ;  teomd,  that 
the  court  erred  in  refusing  to  give  Instruc- 
tioQ  Na  1,  asked  for  by  the  plaintiff;  thira, 
that  the  court  erred  In  giving  instructions 
Noe.  1.  2,  S,  4,  and  S. 

Ttie  first  error  assigned  is  overruled,  for 
tbe  reason  that  it  has  been  held,  and  is  a  set- 
tled rule,  that,  "where  an  action  is  broueht 
in  tbecooDtycoartand appealed,  an  amended 
petition  in  the  district  conrt  mav  claim  an 
amoQDtof  damages  equal  to  that  of  the  juris- 
diction of  the  county  court."  Union  Fac. 
A  Oo.  V.  Offitvi/,  18  Neb.  688.  The  amend- 
nent  embracing  the  fourth  item  of  damages 
is  an  extension  of  the  original  claim  merely, 
Msd  within  the  jurisdiction  of  the  county 
court.  It  could  have  been  made  there,  and 
*as  competent  to  be  made  on  appeal. 

Tbe  second  error  is  that  of  (he  refusal  of 
ttti- court  to  instruct  the  jury  that  "the  plain- 
tiff could  not  recover  unless  they  found  that 
be  bad  paid  tbe  value  of  the  horse,  or  the 
Vned  price  thereof."  The  promissory  note 
of  ibe  plaintiff  having  gone  to  a  second 
jiolder,  and  havinjr  gone  into  judgment  at 
«*.  it  is  not  clear  that  the  court  should 
uve  enforced  Ibis  rule.  In  the  case  cited  as 
"precedent.— tiiat  of  Auliinna  v.  Jett,  42 
His.  488.— there  is  a  clear  intimation  that  if 
^  Mtes  had  been  aold  the  vendee  could  have 
>||Bcnflied.  Cole,  J.,  in  the  opinl<m,  said : 
There  is.  howeyer,  no  evidence  tint  the 
ML.R.A. 


notes  have  been  transferred ;  and,  in  the  ab- 
sence of  all  proof  upon  the  point,  the  pre- 
sumption is  that  they  arc  still  held  by  the 
plaintiff.  If  the  notes  still  belong  to  tlie 
plaintiff,  they  cannot  be  treated  as  payment 
of  the  contract  price,  unless  it  was  so  agreed 
at  the  time. "  This  rule  had  been  adopted 
in  the  courts  of  Wisconsin,  and  was  adhered 
to;  but  Ryan,  Gh.  J.,  took  occasion  to  say 
"that,  if  the  question  of  payment  were  a  new 
one  in  this  court,  he  could  not  concur  In  the 
rule;  and  that  his  opinion  was,  when  one 
fwntracts  a  debt,  and  presently  gives  his  note 
or  other  obligation  for  the  amount,  it  ought 
.0  be  considered  a  payment,  unless  then  be 
express  agreement  to  the  contrary. " 

In  the  case  of  Sycamore  Marsh  Harreater 
Mfg.  €h.  T.  &urm,  1%  Neb.  910,  cited  as 

rirecedent,  the  reason  the  recovery  must  he 
Imited  to  tbe  amoimt  paid  is  that  the  war- 
ranty  was  In  writing,  and  by  its  terms  the 
vendee's  damages  were  limited  to  the  amount 
paid  on  the  contract  of  sale.. 

In  the  action  of  Dunbar  v.  Brigga,  18  Neb. 
832,  suit  was  brought  In  tbe  District  Court 
of  Gage  County  on  the  defendant's  promts- 
sory  note  tor  $900  In  payment  for  thirty-nine 
head  of  Texas  horses,  diseased,  which  in- 
fected other  horses,  and  on  which  note  there 
was  a  recovery  in  full.  This  judgment  was 
reversed  on  error.  The  damages  were  not 
limited  by  contract,  but  the  warranty  of 
soundness  was  questicmed,  and  testimony  on 
that  point  improperly  overruled. 

In  the  case  of  Zonff  t.  (Xaj/p,  15  Neb.  417. 
it  was  laid  down  that,  "  in  addition  to  the 
general  measure  of  damages,  the  law  In  some 
cases  imposes  upon  a  party  Injured  from  an- 
other's broach  of  contract  or  tort  the  active 
duty  of  making  reasonable  exertions  to  ren- 
der the  injury  as  Ught  as  possible.  Where 
this  duty  has  been  found  to  «lit,  the  labor 
and  expense  involved  in  its  performance  are 
chargeable  to  the  party  liable  for  the  injury 
thus  mitigated."  This  rule  seems  to  be  di- 
rectly apposite  to  the  recovery  by  the  defend- 
ant in  error  on  the  veterinary  surgeon's  ac- 
coimt  fw  services.  Beyond  this,  there  can  ha 
no  contention  aa  to  the  measure  of  damnges 
in  the  court  below,  if  the  jury  were  not  misTetl 
as  to  the  price,  of  the  diseased  horse  and  tho' 
value  of  the  colt  lost  from  infection.  Tlni 
testimony  does  not  indicate  that  they  were 
so  misled.  As  to  the  general  principle  tlint, 
the  buyer  of  a  horse,  or  the  purchaser  of  a. 
patented  machine,  both  warranted,  has  rigiit 
nf  action  under  the  warranty,  and  a  counter- 
claim for  breach  of  warranty,  whether  the 
purchase  was  by  cash  or  prtKnisc,  or  whether 
tiie  vendee  be  solvent  or  insolvent,  can  hardly 
be  questioned  in  this  State.  The  assumption 
is  that,  an-  execution  having  lieen  returned 
against  a  judgment  debtor  unsatisfied  for 
wont  of  goods  and  chattels,  is  not  Q.  E.  D. 
that  he  would  remain  insolvent,  and  never 
pay  his  creditors;  for  by  industry  and  good 
luck  he  may  become  solvent,  and  dischaige 
his  pecuniary  obligations.  That  fact,  of 
itself,  was  to  be  considered  by  the  vendor 
preceding  this  transaction. 

Nor  is  the  proposition  In  this  case  confined 
to  the  judicial  practice  of  this  State. 
In  mn-aon  v.  JtSnntapotU  Banetter  WorkK 
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29  Minn.  841,  It  was  held:  "In  an  action 
to  recover  damages  for  breach  of  warranty 
in  the  sale  of  a  chattel  a  recovery  may  be 
had,  althou^  the  vendee  had  not  paid  the 
purchase  price,  but  had  given  his  promissory 
notes  therefor,  which  are  still  unpaid." 
Prior  to  this  decision,  the  Supreme  Court  of 
Minnesota  had  lield  in  the  case  of  Frokreich 
v.  Gammon,  38  Minn.  476,  that  "the  fact  that 
the  buyer  of  a  wammted  article  gives  his 
note  for  it,  which  has  not  heen  paid  when 
be  brings  his  action  upon  the  warranty,  does 


not  affect  the  extent  of  his  damage.  Neitlier 
is  the  sum  which  the  buyer  is  entitled  to  re- 
cover for  breach  of  warranty  limited  by  the 
price  which  he  paid  w  agneed  to  pay  for  tlie 

articles." 

From  a  careful  reading  of  the  evideooe, 
and  from  the  fair  and  impartial  instructions 
of  the  court,  we  are  not  able  to  find  reversi- 
ble errors  in  the  trial  in  the  court  below. 

The  judgment  of  the  IHttriet  Oowri  i$  ^firmaA. 

Xlu  other  Judges  concur* 


WASHINGTON  SUPREME  COURT. 


J.  Gardner  KENTON.  Appt., 

Robert  ENIPE  ««  ak 
(....WaA.....) 

▲  purehaMT  of  lota  aooordinv  to  *  pl>A 

,  showioir  them  bounded  br  a  deQnit*  Hoe  at  a 
specldcd  dtataooe  f rom  the  front  bouDdary  ao- 
qulrce  no  riparian  rfgbte  In  lands  covered  by  tide- 

'  wutcr  at  tbe  rear  ol  auoh  lota,  at  least  where  the 
plat  ehows  an  alley  and  other  lots  beyond  such 
Une. 

(StOes,  J..  dime^\U4 
(June  S,  1881.) 

APPEAL  by  oomplainaDt  from  a  decree  of 
tbe  Distrist  Court  for  King  County  in  fa- 
vor of  defendants  in  a  suit  brought  to  enjoin 
tbe  maintraanoe  by  defendants  of  a  wharf  In 
tiiie-water  in  front  of  oomplalout's  premises. 
Affirmed. 
The  facts  are  staled  in  tbe  opiniooa. 
Mr.  4.  B.  Howe,  wltb  Mmn.  D.  O.  Finch, 
E.  O.  HngfhM  and  4,  Oardner  Kmjmi* 
in  propria  pemma,  for  appellant: 


A.  A.  Denny,  asownerofacertain  donation 
land  claim  abutting  on  the  navigable  waters  of 
Elliott  Bar,  was  exclwlvelv  possessed  of  the 
riparian  rights  incident  to  tbe  bank. 

LtUu  Superior  Land  Oo.  v.  AR9r*»i,  88M(bd. 
406;  Bruntieiek  v.  Onion  Depot  db  St.  R.  A 
IVanwp.  Co.  31  Minn.  897;  Savfordv.  8t.  PtnU 
AD.  a.  Co.Th.  R.  A. 728,  48 Minn.  104;  £j/on 
V.  Fiehmonger's  Go.  L.  R.  1  App.  Oaa.  663; 
Barlow  v.  Wingate.  Sd  Jud.  Disr.  of  Wash. 
Terr.:  Qm  v.  taftnt,  5  L.  R  A.  «84,  89  Fed. 
Itep.  784;  Tatet  t.  Milwaukee,  TI  U.  8.  10 
Wall.  504, 19  L.  ed.  986;  Skirletf  v.  BMop,  67 
Cel.  648;  Mvtaer  t,  Her^,  43  Iowa,  862; 
Delaptainev.  Chicago  4s  N.  W.  R.  Go.  48  Wis, 
226;  LatJeland  v.  Nerth  MimovriR.  Go.  81  Mo. 
181 :  Tinieum  FUhino  Go.  v.  Garter  61  Pa.  81; 
f/apden  v.  Imtg,  8  Or.  944;  Oould.  Waters, 
§^  142-149;  Oould  as  Tucker's  U.  8.  Rev.  Stat. 
§^2396;  Eaet  Omnha  Land  Go.  v.  Jeffifriet,  4/a 
Fed.  Rep.  886;  Menasha  Woodm  Ware  Go.  v. 
LauMm,  70  Wis.  600;  Rtermn  t.  Waaeea,  44 
Minn.  347;  3  Parsons.  Cont.  7th  ed.  g  608. 
n0fe«  e  and  z. 

Appellant,  by  deed  executed  hv  said  Denny 
and  wife,  in  pursuance  of  said  instrumeDt  ot 


Kora,— Jlfaft,  when  eontroIKiHr  fn  tite  (leaer^itlOfi 
a  Ated. 

Where  a  redtal  of  the  deed  makes  speoial  refer- 
ence to  some  particular  map,  plat,  or  tnolnar  for 
the  moonmenti,  oODises  and  distances  of  the  realty 
coovered.  such  map,  plat  ortraolocr  beoomeaapott 

of  tbe  deed  of  couveraooe  by  whfob  tbe  Umlta  of 
tbe  property  oonveyed  may  be  determined.  Tbom- 
as'v.Fatteo,  13Ue.3!8;  Kennebec  Purchase  Propra. 
v.Tnany.  1  He.  SIB:  Shlrras  v.  Calg,  11  U.  8.  7 
Cranch,  IS,  8  L.  ed.  SSS:  Famsworth  v.  Taylor,  9 
Gray,  lOE;  DbtIb  t.  Ralnaford.  17  Ubbs.  0)7;  Stetson 
T,  Dow.  18  Gray.  874;  For  T.  Union  Siipir  Rof.  Co. 
109  Mass.  SW;  Chamberlatn  v.  Brwll^.  m.  Kan.  101: 
Birmingham  v.  Anderson.  40  Pa.  OM;  MOOausland 
V.  VIemlnff.  18  Pa.  Ml;  Spiller  r.  SertboM-,  H  Tt.  US', 
Ferris  v.  Ooover,  10  Oal.  QB. 

Where  a  plan  la  referred  to  In  a  deed,  as  oontaln- 
Ing  a  deacrlptlon  of  an  estate,  tbe  courses,  distaacea 
and  other  particulars  appearing  upon  tbe  plan  are 
to  be  as  much  regarded  in  ascertatnlng  the  true  de- 
scription of  the  estate,  and  the  Intent  of  the  purtles 
In  making  It.  as  If  they  had  been  expreesly  recltPd 
and  enumerated  In  the  deed.  Morgan  r.  Hoore,  8 
Oray.  319:  Lunt  v.  Holland,  14  Haas.  M9:  Davis  v- 
RalnsfOTd.  ntpro;  PoAer  v.  Bennett.  11  AOen,  tSS; 
Murdock  v.  Cbapmtui,  9  Gray,  US> 

Independent  of  statutory  regulation,  tbe  law  te 
well  settled  that  "where  a  deed  refers  to  a  map  or 
plan.  Its  lines,  oouises,  elo,,  are  to  be  legarded  aa 
18  L.  a  A, 


expressly  menUoned  In  the  deed,  whether  actually 
annexed  or  not."  2  Billiard,  Real  Prop.  886. 1 108; 
Davis  T.  Halosford,  17  Haaa.  X11 ;  Lunt  Holland, 
•upro;  Doe  V.  CuUum,  4  Ala.  nS;  Thomas  v.  Hattdi, 
aBnmn.l«)E  Thomas  v.nitten,lB  ItoW;  Blaner 
V.  Bloe,  M  Pick.  tS:  HaiTls  V.  Hazwell.  4  Dev.  *  8.  L. 
tttt  Llewellyn  v.  Jersey,  11  Hees.  ft  W.  U8;  Taylor 
V.  I^ry,  1  Man.  ft  0. 801;  Otis  v.  Uoulton,  »  Me. 
V»i  Heaton  v.  Hodges,  14  Me.  68;  Magoun  v.  I«a|i< 
bam.  21  Pick.  ia»i  1  Oieent.  Crutoe.  Beal  Prop.  sn. 

Where  lots  are  oonveyed  with  expreoa  reference 
to  a  recorded  plat,  evldenoe  to  control,  or  In  any 
way  affect  tbe  plat.  Is  Inadmissible  In  ejectment.  If 
there  was  any  error  or  mistake  In  this  reference  hy 
way  of  desorlptfon  of  tbe  premises,  the  temedy  was 
Inchanoery.torefonnthedeed.  Jonesv.  Jotanston, 
GO  U.  8.  IB  How.  160,16  L.  ed.  8S0. 

8o  long  as  that  remained  unrefonned,  the  descrip- 
tion of  tbe  lot  by  reference  to  the  plat  was  oooolu* 
slve  upon  the  parties.  It  M  Dot  material  tbat  the 
plat  recorded  did  notconform  to  the  requirements 
of  tbe  Statute.  The  title  passed  by  the  deed,  wheth* 
er  the  plat  conformed  or  noL  Ibid. 

A  map  made  for,  and  mentioned  In,  the  deeds  oC 
the  respective  parcels  from  the  former  owner  of 
the  whole  premlBes  under  whlob  the  plaintiff  and 
defendants  respectlrely  derive  their  title.  Is  prop- 
erty received  In  evidence,  for  tbe  purpoec  of  show- 
ing tbe  actual  location  of  that  Une.  Klngsland  v. 
Chittenden,  SLans.  Ik 
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nle,  bectme  owner  oi  the  legal  title  to  said  IwIe 
lots  and  poeseseed  of  all  tbe  riparian  rights 
which  said  A.  A.  Denny,  at  the  time  he  was 
owDBToC  Mid  bank  lots,  had  as  incident  to  said 
bank. 

£ak6  Si^erior  Land  Co.  t.  Bmerion,  Ban- 
fori  Y.  8t.  Baul  A  D.  R  Co..  Lyon  v.  Fith- 
mmger'a  Co,  and  Bartow  y.  Wingate,  tupra. 

Denny  could  DOt  sever  the  riparian  rights 
from  Uie  owaersblp  of  the  hank,  and  when 
Denny  sold  and  plaintiff  acquired  title  to  the 
hank.  Denoy  parted  with  all  ripaiian  rights 
and  pririlegei  fncident  to  the  bank,  and  appel- 
lant acquired  tbe  same. 

Late  Superior  Land  Co.  v.  Emerion,  38  Minn. 
406;  Bnirmnekv.  UnionDepot  St.  R.  d  Tran»p. 
Co.  31  Minn.  2»7;  Hanford  v.  St.  Pavl&D.  R. 
Cb.  7  L.  R.  A.  722,48MinD.  104;  Lyont.  Fi^- 
manffer"!  Cb.  L.  R.  1  App.  Cas.  662;  Barlow  t. 
Wingate.  2d  Jud.  Dist.  Wash.  Ten.;  Mumry. 
Benhty,  4&  Iowa,  863;  Phmp§  t.  Bkoda,  7 
Het.  3^;  Vetaptairu  t.  OUcago  <fc  JT.  W,  B.  Co. 
42  Wia.  m 

Appellant,  as  owner  of  hank  tots  abutting  on 
the  navigable  waters  of  Elliott  Bay,  is  now  ez- 
cloavely  entitled  to  tbe  right  of  erecting  and 
maintaining  wharves,  pieraand  other  like  struc 
tuiea  upon  his  aald  Iota  and  extrading  said 
wbarrea  and  piera  to  the  deep  waters  of  ll^Uott 
Bay. 

Laws  of  Wa8hin|«on,  1854,  p.  867;  Wash. 
Terr.  Code,  ^  3371;  Case  v.  Loftv»,  5  L.  R.  A. 
664. 89  Fed.  Rep.  7S4:  Lake  Superior  Land  Co. 
V.  Emermm,  Bruntaiik  v.  Union  Depot  St.  B.  & 
Trant^  Cb.,  Bavfor^  r.  ^.Pml  AD.B.  Oo„ 
I^on  T.  FIAvungor'e  Co.  and  Barlow  v.  Win- 
gate,  tupra. 

The  title  of  Denny  extended  only  to  high- 
water  mark  of  the  waters  of  Elliot  Bay,  and 
bis  attempt  to  plat  lots,  blocka,  streets  and  al- 
leys below  that  line  was  a  nullity  and  no  one 
conld  acqnire  any  right  by  anch  Told  act. 

Lake  Superior  Land  Co.  v.  Bmeraon,  eupra; 
FMardr.  Bagan,  44  U.  S.  8  How.  313,  It  L. 
fld.  S65;  Brttnautiri:  t.  Unim*  Depot  St.  R.  dk 
Trantp.  Co.  and  Bartow  v.  Wingate,  tupra; 
Shivdy  t.  Parker,  9  Or.  505. 

NeiUier  appellant,  appellees  nor  A.  A.  Denny 
Umaelf  could  be  bound  by  said  plat  except  bo 
&r  aa  the  same  was  a  part  of  said  Denny's  do- 
natioD  claim,  because  no  person  could  bebound 
by  such  void  and  v^  act. 

Oetdand  v.  Choate,  Tt  Cal.  78;  BarUno  v. 
Wingate,  tupra;  Jonav.  Johniton,  59  U.  S.  18 
How.  150, 16  L.  ed.  820;  OoukI,  Waters,  p.  641; 
Buper.  Aj^aehieoia  0.  C.AF.  Co.  26Fla. 656; 
Sieard  v.  WilUamo,  30  U.  S.  7  Wheat.  109,  6 
L.  ed.  410;  ShitelyY.  Parker,  tupra. 

Appellant  is  not  est^ped  by  said  attempted 
platting  of  tbe  sea  by  Dennv  from  claimlDg  as 
owner  of  bank  lots  all  tbe  nparian  rights  inci- 
dent to  sach  bank  lots. 

Lake  Superior  Land  Co.  v.  E^morton,  88  Minn. 
406;  Baitford  v.  St.  Paul  dsD.B.  Oo.lh.  R. 
A.  723,  48  MIdo.  104;  J^mt  t.  FitAmonger't 
Co.L.a.1  App.  Caa.  663;  Batiowr.  Wiiuate. 
2d  Jod.  Dist.  Waah.  Terr.;  WeUee  Bailey,  4 
liew  EoK.  Rep.  841,  55  Coon.  293. 

AppeUeea  have  not  and  could  not  have  any 
title  to  alleged  lots  6  and  8  because  they  are 
below  the  ordioaiy  hi^-water  mark  of  the 
wttns  of  Elliott  B«y,  «  navigaUe  ann  of  the 


sea.  where  there  ooold  be  no  ptesumptltn  of 

Utle. 

I^Ufira  V,  Bagan.  44  T.  B.  8  How.  81»,  11 
L.  ed..565;  Barlow  v.  Wingate,  tuma.  ' 

The  obBtrnctloDS  complained  of  by  appellant 
are  situated  In  front  of  appellant's  hank  lots, 
below  the  line  of  ordinarv  high  tideln  tbe  nav- 
igable waters  of  Elliott  Bay,  tietween  the  ap- 
pellant's bank  lots  and  the  deep  waters  of  said 
bay,  and  are  therefore  nuisances  causing  spec- 
ial and  Irreparable  damage  and  faijury  to  a^ 
pellant  and  his  said  property. 

Caaey.  Loftut.  5  L.  R.  A.  684,  89  Fed.  Rep. 
784;  LakeSuperior  Land  Co.  v.  Em^ton.  Lyon 
y.  FUhmonger't  Co.  and  Barlow  y.  Wingate, 
tupra;  Shirley  v.  Bi^p,  67  Cal.  543. 

Mr.  Andrew  WoodafWith  Mettrt.  Thom- 
»•  Burke  and  C.  H.  Hanford*  for  ap- 
pellees: 

The  right  of  a  ahorc  owner  to  wharf  out  and 
build  warehouses  and  to  collect  wharfage,  etc., 
is  a  valuable  franchise  and  may  be  sold  like 
any  other  species  of  property,  and  is  severablo 
from  the  upland. 

Banfordy.  St.  Paul  dk  D.  R.  Co.  7  L.  R.  A. 
722,  48  Minn.  104;  Miller  y.  MendenluiU,  8  L. 
R.  A.  89,  48  Minn.  95;  Providence  Steam  Ea- 
ffine  Co.  V.  ProDidenee  dk  8.  S.  B.  Go.  12  R.  I, 
848;  Simonty.  Frencli,  25  Conn.  846;  State  T. 
Sargent,  45  Coon.  958;  Neio  Haven  S.  B.  Co.  v. 
Sargent,  50  Conn.  199;  Ladie^  Seamen't  Friend 
Soe.  V.  Bahtead,  58  Conn.  144;  Parker  v.  WeU 
Coatt  Packing  Co.  6  L.  R.  A.  61,  17  Or:  SIO; 
Nona  Ota  y.  Orimtki,  65  Wis.  590;  Henry  v.  New- 
buryport,  S  L.  K.  A.  179, 149  Mass,  m-,  Storer 
y.  Freman,  8  Man.  485;  Porter  y.  Sullivan,  7 
Gray,  441;  Mayhm  v.  Norlon,  17  Pick.  357; 
Barker  v.  Batet,  13  Pick.  255;  Saltonstall  v. 
Proprietortqf  Long  Whaif,  7  Cuah.  196;  Com. 
V.  Alger,  7  C^ish.  63;  Valentine  v.  Piper,  33 
Pick.  86:  Deering  v.  Prapriel'/rt  of  Long  W/tarf, 
36  Me.  61:  OouUr.  SudfonBiter  R.Oo.i'R. 
T.  533;  Tatety.  MitwauTeee,  Tt  U.  S.  10  Wajl 
497, 19  L.  ed.  084;  Qould,  Waters,  |  169;  3 
Dane.  Abr.  699-701. 

The  riparian  rights  of  the  original  owner  of 
the  upland  am  be  transferred  to  any  owner  of 
vplaod.  in  connection  with  which  tbe  said  ri- 
parian rights  can  ,be  used  and  mjoyed.  tkongh 
tbe  tide  land  does  not  directly  abut  upon  tne 
upland  of  the  latter  owner. 

Lake  Superior  Land  Co.  v.  22V);tfr«on,  88MI0D. 
406:  Hanfordy.  St.  Paul  A  D.R.Co.th.  R 
A.  723,  ^  AUQD-  104;  J^w>  Baoen  8.  B.  Co.  y. 
Sargent,  Barker  y.  Batet,  Miller  y.  Men^enhaU, 
State  V.  Sargent,  Ladie^  Seamen't  Friend  Soe. 
y.  Hahtead,  Providence  Steam  Engine  Co.  T. 
Prov^tnu  A  8.  8.  B.  Co.  and  &nry  v.  JV«t»- 
burwport,  tupra. 

When  sudi  a  law  as  Act  of  1864  is  acted  up- 
oa  by  the  riparian  owner  or  bis  grantee.  It  in- 
vests him  with  certain  rights  and  with  a  license 
to  erect  and  maintain  wharves,  warehouses, 
etc. ,  to  such  an  extent  as  does  not  interfere 
wilb  public  rights,  and  tlila  Uccnse,  when  ex- 
ecuied,  becomes  irrevocaUe. 

New  Jertey  Z.  dk  I.  Co.  v.  Morrii  Canal  db 
Bkg.  C^.  1  L.  R.  A.  183,  44  N.  J.  Bq.  398;  Mil- 
ler  V.  MendenhaU,  8  L.  R  A.  89,  43  Minn.  96. 

By  platting  the  uphmd  and  tiie  sbore  beyond 
tbe  line  of  oidinary  lii^  tide,  and  bv  selling 
the  aame  in  lots,  A.  A.  l>eD07  showed  hia  in- 
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t«nUon  to  reMtre  bb  riparian  rigtata,  and  to 
Mva  iiteaJipm  the  land  adjolntof;  tbe  shore. 
' Sfmdturl  i'reneh,  25  Conn.  346;  Parker  v. 
West  Coast  Packing  Co.  5  L.  R.  A.  61,  17  Or. 
510;  Peck  v.  l^oriilnice  Steam  Engine  Oo.  8  R. 
I.  353;  Barker  V.  Bates,  18  Pick.  255;  BaU  v. 
WhitehaU  W.  P.  Go.  4  Cent  Rep.  232,  108  N. 
Y.  129;  Nm  ffaven  S.  B.  Co.  v.  Sttnent,  50 
Conn.  190;  Nmvross  v.  OliffltJis.  86  Wis.  599. 

The  effect  of  surveying  and  platting  of  land 
by  llie  owner  into  lots,  defining  streets,  alleys, 
etc.,  and  the  sale  of  lots  under  such  plal.  is 
equivalent  to  an  immediate  and  irrevocable 
dedication  to  public  use  of  all  Btreeta  and  alleys, 
binding  upon  both  vendor  and  vendee. 

2  Dillon,  Mun.  Corp.  2d  ed.  6  640;  Pfek  v. 
Pr<mdenM  Steam  Engine  Co.  8  R.  I.  861;  Peo- 
ple V.  Lambier,  6  Denio,  1. 

If  the  deed  to  the  appellant  is  valid,  it  is 
merely  a  conveyance  of  two  town  lota,  accord- 
ing to  aplat;  without  the  plat  tbe  deed  is  void 
and  unintelligible,  and  tbe  plat  muat  be  con- 
sidered as  a  part  of  the  deed. 

8  Waabb.  Real  Prop.  4tb  ed.'pp.  428,  429, 
§8  54,  .W;  Gould,  Waters,  p.  843;  Pedc  v.  Prot- 
iaence  Steam  Engine  Co.  supra. 

When  lands  are  purchased  and  conveyed  in 
accordance  with  a  plat,  tbe  purchaser  will  be 
Kstrlcted  to  tbe  boundaries  as  shown  by  tbe 
plat. 

Trustees  ofSehoolt  v.  SehroU.  9  West.  Rep. 
741,  120  HI.  509:  McComdck  v.  Bute.  78  111. 
868;  mtler  v.  MendenhaU,  8  L.  K.  A.  89,  43 
Mian.  96;  Providence  Steam  Wngine  Co.  v.  Prot-- 
idence  A  8.  8.  B.  Go.  12  R.  L  848;  Peek  v. 
ProticUnee  Steam  Engine  Co.  supra;  Han^ord 
T.  Bt.  Pa^AD.  il:  Cb.  7L.  a  A.  7S2.48  Minn. 
104;  Barker  v.  Bate$,  supra;  Clarke  v.  Provi- 
dertee,  1  L.  R.  A.  725.  18  R.  I.  837;  ffatl  v. 
WhitehaU  W.  P.  Oo.  4  Cent.  Rep.  222,  108  N. 
Y.  129;  Simons  v.  Frenehy  25  Conn.  846;  Wood 
-V.  Comrs.  <a  1fw(  (ft  0.  Br^Uiet,  122 

Mass.  894. 

Tbe  alley  between  lots  6  and  7  and  lota  6  and 
8,  all  bis  interest  in  which  bad  been  dedicated 
1^  A.  A,  Benny  to  tbe  public,  became  apublic 
street,  and  has  been  for  years,  and  now  Is,  used 
aa  such,  and  tbe  center  iineof  this  alley  bounds 
tbe  land  and  all  Interest  of  the  appellant  to  the 
westward. 

MitUr  V.  Jfendenhall  and  Peek  T.  ProvCdenee 
BtMm  Engine  Oo.  sitpra;  Godmany.  Window, 
10  Mass.  146;  Banks  v.  Ogd^n.  89  V.%  2  Wall. 
87.  17  L.  cd.  818;  Parkerv.  Taylor,  7  Or.  485; 
Burbae/i  v.  Schweinler,  58  Wis.  886. 

Even  if  the  appellant  ever  had  any  riKhts  be- 
yond tbe  two  lots  purchased  by  htm,  be  must, 
by  bis  long>conUntied  faitare  to  assert  any  claim 
to  the  tide  land  to  the.  westward,  and  by  his  si- 
lence for  so  long  a  time,  be  deemed  to  nave  ac- 
quiesced in  the  conveyance  to  and  tbe  posses- 
sion of  said  land  by  tbe  appellees  and  their 
grantors;  and  after  inany  and  costly  improve- 
ments have  been  put  upon  said  land,  with  his 
"knowledge,  and  while  be  is  silent,  he  is  "now 
.frslopped  from  setting  u^j  any  claim  in  himself 
to  such  land,  or  (o  any  interest  therein. 

8  Wasbb.  Real  Prop.  4th  ed.  p.  75;  Bigolow, 
Estoppel,  pp.  452,  458.  459;  Herman,  Estoppel, 
pp.  1082,  1088;  Brewster  v.  Baker,  16  Barb. 
613;  Cdrr  v.  Wallace.  7  Watts,  894;  Adamty. 
Rockwell.  16  Wend.  286;  SenM/n  r.  Wateott,  m 
111.  224. 
18  L.  R.  A. 


Btoytt  J.,  delivered  the  opinion  of  the 

court : 

Tbe  discussion  in  this  case  has  extended 
over  a  broad  range.  Nearly  every  question 
connected  with  tne  subject  of  tide  or  shore 
lands,  and  tbe  rights  of  riparian  or  littoral 
proprietors  thereto,  haa  been  ably  briefed 
and  argued  by  counsel  for  the  respective 
parties.  Also  the  questions  growing  out  of 
tbe  making  and  recording  of  town  plats,  and 
tbe  effect  of  the  same,  iiave  been  likewise 
presented.  The  conclusions  to  which  we 
have  come  as  to  this  second  matter  will  make 
it  unnecessary  for  us  to  decide  the  qufflllons 
presented  by  the  tormer,  and,  as  they  have 
been  lately  considered  by  this  court  in  cases 
where  a  decision  thereof  was  necessary,  we 
shall  here  say  nothing  in  regard  thereto. 
The  facts,  so  far  as  they  are  necessair  to  tlie 
decision  of  tfaia  case,  are  subBtantially  as 
follows:  Arthur  A.  Dennv  made  and  re- 
corded his  plat  of  an  addition  to  the  City  of 
Seattle,  upon  which  certain  lota,  streets 'and 
alleys  appeared,  and  were  sufticiently  de- 
scribed to  show  tbe  intention  of  the  maker 
of  the  plat  in  regard  thereto.  It  nowhere 
appeared  upon  sudi  plat  where  the  line  of 
ordinary  high  tide  was.  On  the  contrary,  so 
far  as  could  be  gathered  therefrom,  all  tlio 
territory  covered  by  said  plat  was  upland. 
As  a  matter  of  fact,  however,  the  line  of  or- 
dinary high  tide  so  crossed  said  plat  that  a 
portion  of  lots  6  and  7,  hereinafter  mentioned, 
were  above  the  line  of  ordinary  high  tide, 
and  the  remainder  of  such  lota,  and  all  of 
lots  5  and  8,  together  with  the  alley  divid- 
ing the  same,  were  below  such  line.  After 
tbe  making  and  recording  of  said  pint  the 
said  Denny  sold  and  conveyed  to  plaintiff 
herein  lots  6  and  7,  in  block  B.  of  said  plat, 
after  which  said  Denny  sold  and  conveyed 
lots  5  and  8.  in  said  block,  and  said  defend- 
anla,  by  mesne  conveyances,  became  possessed 
of  the  title  thereby  conveyed.  Under  said 
last-named  conveyance  from  Denny,  posses- 
sion was  tAken  and  improvements  made  on 
said  lots  5  and  8,  and  the  alley  dividing 
those  lots  from  the  lota  of  plaintiff  waa 
planked  over  and  used  as  a  street  several 
ycars-bcfore  the  commencement  of  this  action. 
iJndcr  these  circumstances  we  do  not  think 
it  lies  in  the  mouth  of  the  plaintiff  to  object 
to  such  improvements  as  being  an  infringe- 
ment upon  bis  rights  as  a  littoral  proprietor. 
The  effect  of  tbe  plat  made  by  Mr.  Denny 
was  to  separate  tbe  tract  thereby  covered  into- 
distinct  lots  having  definite,  ascertained 
boundaries,  and  into  streets  and  alleys  as 
marked  upon  said  plat,  and  to  vest  in  the 
public  such  streets  andallevs  for  the  pur- 
poses therein  designated.  That  such  would 
be  the  effect  as  to  sucb  streets  and  alleys  if 
the  territory  covered  was  upland,  and  owned 
by  said  Denny,  is  conceded,  but  it  is  con- 
tended that,  as  he  bad  no  title  to  the  land 
b^low  the  line  of  ordinary  high  tide,  his 

filat.  80  far  as.it  purported  to  cover  such 
ands.  was  absolutely  void  for  any  and  every 
pTirpose.  With  this  contention'  we  cannot 
agree  so  far  as  Mr.  Denny  himself  is  con- 
cerned. It  is  perhaps  true  that  as  to  anybody 
having  rights  adverse  to  him  such  would  ba- 
the effect,  but  it  doea  not  lie  in  bis  mouth 
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to  my  that  that  which  he  has  made  of  record 
is  a  0011117.  He  is  estopped  by  the  mnking 
of  auch  plat  from  alleginj;  its  Invalidity, 
aDd  so  far  as  he  is  concerned  would  not  he 
beard  to  complain  of  the  use  by  the  public 
of  the  territory  covered  by  streets  and  al  leys, 
especially  after  tho  same  had  been  taken 
posseasioQ  of  and  improvemeuts  thereon 
made.  This  being  the  condition  of  Mr. 
Denny,  and  his  relation  to  the  title  of  the 
lots  bounded  and  described  in  said  plat,  we 
think  that  one  purchasiag  lots  from  him,  by 
reference  to  said  plat,  coul'd  acquire  no  better 
title  than  tie  had  Of  course,  if  one  could 
tcquire  ti^le  inaependeat  of  or  adverse  to 
that  represented  by  Mr.  Denny  at  the  time 
of  the  making  of  the  plat  this  reasoning 
would  not  obtain  ;  but  such  is  not  the  coodi- 
tioQ  of  plaintiff.  Whatever  title  he  has  he 
obtained  from  Mr.  Denny,  and  we  thiak  it 
elementary  that  under  the  circumstances  of 
tbis  case  he  could  get  no  better  title  than 
that  of  bis  grantor.  A  deed  conveying  prop- 
erty by  reference  to  a  plat,  or  map  thereof, 
adopts  such  plat  or  map  as  a  part  of  such 
deed,  and  one  purcliasiDg  thereunder  becomes 
bouod  by  tlie  boundaries  of  the  lot  purchased 
as  they  appear  on  said  plat  or  map,  Apply- 
iag  this  rule  to  the  case  at  bar,  it  will  be 
Ken  that  Uw  plaintiff  herein  did  not  pur- 
chase lots  hounded  by  tide-water,  but  those 
boauded  by  a  definite  and  defined  line  13U 
teet  from  the  front  of  said  lots,  so  that  the 
lots  he  purchased  were  bounded  and  con- 
cluded on  the  one  aide  by  Front  Street,  and 
on  the  other  side  by  the  alley  next  westerly 
thereof,  and  we  think  he  is  estopped  by  suco 
fact  from  claiming  any  rights  beyond  such 
bouodaries  as  against  tlie  rights  of  the  public 
in  said  alley,  and  of  those  in  possession  of 
the  lots  beyond  such  alley.  Unaided  by 
■uch  plat,  his  deed  is  uncertain  and  void. 
Aided  b^  it,  it  becomes  a  valid  deed,  but  of 
a  lot  with  definite  t>oundaries,  and  he  must 
be  iMuod  thereby.  It  follows  that  the  plain- 
tiff is  not  entitled  to  tlie  relief  prayed  for, 
wd  the  dedtion  ef  iht  lover  court  In  so  hold- 
ing miut  be  affirtned,  and  it  Is  so  ordered. 
Dunbar  and  Scott,  JJ. ,  concur. 
Asdars»  Ch.  J. :   I  concur  in  the  result. 

Stiles.  J.,  dissenting: 

Both  {MTties  in  this  case  assumed  that  the 
tipsrian  right  of  wharfage  existed  when  the 
action  was  commenced.  Substantially  their 
mly  difference  on  that  subject  was  that  the 
appellant  took  Lbe  position  that  such  rights 
Were  not  severable  from  the  ownership  of 
tJie  upland  excepting  by  a  conveyance  clearly 
l^ing  that  to  be  the  purpose  of  the  grantor. 
'■V  appellee,  on  .the  other  hand,  claimed 
that  any  deed  describing  upland,  or  upland 
sad  sho're  land,  by  metes  and  bounds,  though 
bigh-water  mark  in  either  case  should  be 
^  actual  boundary,  was  sufficient  for  the 
Kveraace  of  the  right  of  wharfage  and  access 
to  lbe  sea  from  the  upland.  From  the  opin- 
ion of  the  court  it  does  not  appear  clearly, 
u  the  fact  waa,  that  the  land  owned  by 
penny  constituted  a  mere  strip  of  some  forty 
«et  in  vidth  iwtween  Front  Street  on  the 
ewi  ud  the  line  of  mean  high  water  on  the 
*e>t.  This  strip  seems  to  have  l>een  a  rem- 


nant  left  after  the  original  plat  of  lends 
owned  by  Denny  had  been  filed,  and  which 
he  tliereafter  undertook  to  subdivide  into 
lots.  His  plat  was  in  the  usual  form,  and 
hud  nothing  upon  it  which  Indicated  that 
there  was  any  navigable  water  embraced 
within  Ite  limits.  To  tlie  westward  of  the 
line  of  high  water,  and  120  feet  from  Front 
Street,  he  noted  on  his  plat  what  appeared  to 
be  an  open  strip,  but  without  any  designa- 
tion upon  it  tliat  it  was  to  Ije  an  alley,  and 
to  the  westward  of  that  other  lots  were  noted, 
and  numbered  the  same  as  those  which  em- 
braced the  upland.  Keoyon  met  Denny  in 
Olympia,  twtore  the  former  had  ever  seen 
the  plat,  and  spoke  to  him  about  Ihe  pur- 
chase of  some  of  his  "water  lots."  Denny 
told  him  he  would  reserve  him  two.  After- 
wards, in  pursuance  of  this  Conversation, 
Denny  executed  to  Kenyon  a  conveyance  of 
lote  6  and  7  in  one  of  Uiese  platted  blocks. 
Across  these  lots,  from  north  to  sontfa,  the 
meander  line  extended.  It  does  not  apoear 
whether  Kenyon  had  at  any  time  seen  Denny's 
plat.  Kenyon  went  Into  possession  of  the 
two  lots  by  his  tenant,  and  erected  upon 
the  lots,  and  extending  therefrom  over  the 
shore  some  60  feet,  a  building  on  piles,  and 
used  the  building  thus  erected  to  the  time  of 
the  commencement  of  this  suit.  The  appellee 
took  from  Denny  a  quitelaim  deed  of  lots  6 
and  8  on  the  same  plat,  which  lots  were  im- 
mediately to  the  westward  and  in  front  of 
the  lots  of  the  appellant.  The  appellee  there- 
after (and  just  when  is  not  discernible) 
extended  southward  from  otber  lots,  in  the 
same  block  which  he  had  purchased  from 
Denny  in  like  manner,  a  wharf  over  the  area 
of  lote  5  and  8.  This  action  was  brought  to 
abate  what  appellant  conceived  to  be  both  a 
public  and  a  private  nuisance  in  fmnt  of 
his  lots  and  or  hjs  iniilding  and  premises. 
I  am  unable  to  understand  upon  what  prin- 
ciple, in  the  light  of  the  decision  of  this 
court  in  the  case  of  Eitertbaeh  v.  Hatfield,  2 
Wash.  — ,  12  L.  R.  A.  683.  the  position  is 
now  taken  that  the  appellant's  main  conten- 
tion was  not  a  good  one.  In  that  case  it  was 
decided:  Jirgt,  that  a  rlpari<in  owner  now 
has  DO  rights  whatever  as  against  the  State 
or  ite  grantee  or  licensee  beyond  the  boundary 
of  his  land  ;  and,  »ec<m3y,  that  the  Act  of  1854 
was  merely  a  permissive  license  which  is 
not  available  unless  it  had  been  taken  advan- 
tage of  by  the  shore  owner  i)efore  the  adop- 
tion of  the  Constitution.  This  ruling  de- 
nies any  claim  that  Denny  might  have  had 
that  he  had  any  right  whatever  beyond  his 
shore  line,  excepting  as  a  licensee,  under 
the  Act  of  1854.  He  took  no  advantage  of 
that  license,  and  had  no  title,  interest  or 
claim  whatever  in  the  waters  or  the  soil  be- 
neath them  beyond  the  line  of  his  land  at 
the  time  he  filed  his  plat.  His  plat,  there- 
fore, was  utterly  voia  for  every  purpose  us 
to  all  that  part  of  it  which'  extended  beyond 
the  upland ;  and  now  to  say  that,  notwith- 
standing he  was  not  the  owner  of  any  lantl 
beyond  the  water  line,  nevertheless  he  coUld, 
by  the  mere  filing  of  a  plat,  exercise  an  au- 
thority which  would  not  only  dedicate?  a 
street  or  allcv  out  in  the  water,  but  nlso  re- 
serve to  himself  a  title  or  a  right  still  fur 
10 


Digitized  by 


Google 


WABBSKOvat  Sdfbxicb  Coubt. 


Jobs. 


ther  In  the  water,  which  he  could  convey  to 
a  grantee  by  a  quitclaim  deed,  is  incompre- 
hensible to  me.  It  was  not  decided,  nor  do 
I  think  it  was  intended  to  be  intimated,  in 
the  case  of  HitenAiteh  t.  Ba^fietd^  that  the 
owner  of  upland,  who  had  availed  himself 
of  the  Act  of  1854  by  erecting  a  structure  in 
the  nature  of  a  wlmn  from  his  land  into  the 
water,  could  not  prevent  a  mere  stranger, 
tiucb  OS  was  the  appellee,  who  confessedly 
acquired  no  title  whatever  from  Denny,  from 
(.-reating  a  nuisance  in  front  of  blm  towards 
the  deep  water.  The  effect  of  this  decision 
is  to  sav  that  Denny,  by  Lis  mere  i)1at,  could 
set  aside  the  Act  of  1854,  and,  while  giving 
to  Kenyon  more  thun  the  Act  of  1854  contem- 
plated up  to  the  west  line  of  his  lota,  could 
absolutely  deprive  him  from  going  therefrom 
to  the  deep  water.  In  a  word,  this  court, 
having  rejected  all  forms  of  riparian  rights, 
now  concedes  to  a  shore  owner  prior  to  the 
Constitution  rights  which  have  never  been 
conceded  to  him  outside  of  Hhode  Island  and 
Minnesota,  where  he  is  said  to  have  sub- 
stantially the  whole  title  to  deep  water. 

I  tbiuK  the  court  is  entirely  mistaken  as 
to  the  effect  of  such  a  plat.  Section  2328 
and  following  sections  of  the  Code  do  not 
say.  who  may  make  or  file  a  plat  of  a  town, 
hut  simply  provide  that  whoever  shall  there- 
after lay  off  any  town  shall,  previous  to 
the  sale  of  any  lots,  record  a  plat,  and  that 
the  effect  of  such  a  plat  shall  be  to  all  in- 
tents and  purposes  the  same  as  a  quitclaim 
deed.  Now,  ft  is  the  first  principle  of  plat- 
ting, that  the  one  who  plats  must  be  the 
owner  in  fee  of  the  land  platted.  Says  Angell 
on  Highways  (g  182)  :  "Dedication  is  an 
appropriation  of  land  to  some  public  use, 
made  by  the  owner  of  the  fee  and  in  sec- 
tion 134:  "A  primary  condition  of  every 
valid  dedication  is  that  it  shall  be  made  by 
the  owner  of  the  fee."  Herman  on  Estoppel 
1148),  says:  "A  primary  condition  of 
{•very  valid  dedication  is  that  it  shall  be 
made  by  the  owner  of  the  fee,  or  of  an  estate 
therein. "  In  Z«  v.  Lake,  14  Mich.  12,  Judge 
Cooley  said  i  "  The  plat  put  in  evidence 
was  made  by  Brooks  and  Crane  at  a  time 
when  they  do  not  appear  to  have  had  any  in- 
terest in  tlie  land,  and  if  the  execution  [of 
the  plat]  liad  been  in  all  respects  in  due  form 
it  oould  not  have  had  the  effect  which  the 
Statute  gives  to  plats  executed  and  acknowl. 
«dged  under  its  provisions.  The  Statute 
then  in  force  provided  for  the  making,  ac- 
knowledging and  recording  of  town  plats  hy 
the  proprietors,  and  it  is  impossible  to  give 
the  peculiar  statutory  effect  of  a  present  con- 
veyance to  a  plat  made  by  persons  who  at 
the  time  hod  no  title  to  convey,  even  though 
they  may  have  afterwards  become  the  owners. 
And  as  the  Healing  Act  of  1850  was  confined 
in  its  scope  to  imperfect  acknowledgments, 
it  could  not  give  effect  to  a  plat  which  no 
acknowledgment  oould  have  made  effectual 
at  the  time  It  was  made."  This  decision  was 
concurred  in  by  Jvdgu  Christlancy  and  Camp- 
bell. 

Thecaseof  Soalev.  AUf/-Om.,  ^ A}&.  190, 
la  considered  a  leading  case  upon  this  sub- 
ect,  and  therein  the  court  held  not  only  that 
t  must  be  the  owner  of  the  fee  who  could 
18  L.  B  A. 


make  a  lawful  dedication  which  the  Htate 
even  could  take  advantage  of,  but  that  if  the 
land,  at  the  time  of  the  attempted  dedica- 
tion, was  covered  by  a  mortgage,  the  mort- 
gagor could  Bot  dedicate  without  the  acquies- 
cence of  the  mortgagee. 

In  Batman  v.  Mann,  59  HI.  493,  which 
was  an  injunction  to  prevent  one  who  held 
title  under  Sprague,  who,  it  was  alleged, 
had  dedicated  an  alley  in  the  rear  of  appel- 
lee's premises,  it  was  said:  "The  evidence 
fails  to  show  title  in  Sprague.  Unless  he 
owned  the  fee  he.  could  make  no  dedication 
to  publ  ic  use.  A  primary  condition  of  every 
valid  dedication  is  that  it  must  be  made  by 
the  owner  of  the  fee."  In  Porter  v.  Stone, 
51  Iowa,  378,  the  court  said :  "  The  party 
who  lays  out  a  town-site,  the  effect  of  which 
is  to  donate  to  the  public  streets,  alleys  and 
public  grounds,  must  of  necessitr  have  some 
title  to  the  property  to  be  affectea  bv  his  act. 
A  grant  to  the  public  is  not  established  by 
simply  showing  that  a  town-site  has  been  laid 
out.  The  party  claiming  benefits  of  a  erant 
must  go  further,  and  show  the  title  of  the 
party  laying  out  the  town,  and  thus  under- 
taking to  make  the  grant."  In  Letand  t. 
P&i  tUind,  2  Or.  47.  where  the  question  was 
whether  a  dedication  of  land  in  front  of  the 
City  of  Portland,  between  the  Willamette 
River  and  the  westerly  side  of  the  street, 
which  was  made  before  September  27,  1650. 
was  of  any  validity,  the  court  said:  "Tho 
next  question  presented  is.  Did  the  court  be- 
low err  in  refusing  to  instruct  the  Jury  that 
a  dedication  of  the  propertv  in  question,  to 
be  binding,  and  to  aivert  the  title  from  tho 
donor  to  the  public,  must  have  been  since  the 
27th  day  of  September,  1850?  I  regard  this 
question  as  settled  by  the  case  of  Lottntdala 
V.  Parrish,  63  U.  8.  2i  How.  290,  15  L.  ed. 
80,  which  case  arose  on  the  question  of  the 
dedication  of  the  levee  in  the  same  City  of 
Portland,  and  by  these  same  proprietors  of  a 
town-site,  and  was  governed  by  the  same 
coasiderattons  In  this  respect  as  govern  this 
case,  where  it  was  held  that  a  dedication 
made  prior  to  Act  of  September  27,  1850, 
was  void  for  want  of  any  title  in  the  d<Hior8 
at  the  time  of  dedication,  the  title  then  he- 
tne  In  the  United  States."  In  England  the 
rule  has  been  the  same,  the  leading  case  be- 
ing Wood  V.  Veal,  5  Bam.  &  Aid.  454,  where 
it  was  held  that  a  tenant  for  ninety-nine  years 
could  make  no  dedication  to  the  public,  nor 
could  anyone  else  excepting  tiie  owner  In 
fee. 

The  latest  ease  upon  this  subject,  and  one 
which  is  almost  exactly  the  same  as  the  case 
at  bar,  is  that  of  Ruge  v.  ApaiaeMeoia  Oyt- 
terC.dbF.Co.,  26Fla.  658.  It  seems  that  the 
original  plat  of  the  City  of  Apalachicola. 
located  on  the  bav  of  that  name,  showed  an 
open  space,  which  was  denominated  on  tba 
plat  "Florida  Promenade,"  and  It  was  con- 
tended by  the  owner  of  land  In  the  neigh- 
bortiood  that  the  dedication  of  tho  promenade 
carried  with  it  the  right  to  the  public  to  have 
the  waters  of  the  bay  in  front  kept  clear  of 
all  obstructions.  The  court  said :  "  The  ded- 
ication of  the  promenade  by  the  Apalachicola 
Land  Company  was  more  than  fifty  years  ago. 
What  right  had  the  company  to  make  a  ded- 
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lotion  extending  Into  the  bsT?  Even  If  tbe 
jHonwDcde  reached  tbe  bav,  ue  companT  had 
00  rfffht  In  the  aubmergea  lands  thereof,  and 
could  not  dedicate  these.  AdmittiDS  that 
awretiODS  to  the  soil  of  the  promenade  had 
become  a  part  of  it,  that  was  a  contingency 
which  did  not  authorize  the  dedication  of 
lands  under  the  water  in  front  of  the  prome- 
nade." 

Denny's  plat  was  good  to  the  water's  edge. 
Beyond  that  it  was  Toid.  Even  Denny  him- 
self was  not  estopped  to  say  as  muui.  In 
such  cases  there  is  no  question  of  estoppel. 
The  real  question  is,  Do  the  facts  show  a 
dedication  ehber  statutoi;  or  common  law? 


Sdytt  T.  lAvingsUm^  34  Mich.  394.  Havina 
had  absolutely  no  title,  or  shadow  or  claim 
of  title,  the  maktv  of  the  plat  was  free  to 
deny  it  at  any  time,  and  so  could  anv  of  lii^ 
grantees  of  the  upland,  although  tlii'ir  (ifLd-t 
purported  to  convey  something  wJiich  Imd  im 
existence.  Perhaps,  on  tlie  wliole  ciLse.  the 
judgment  of  the  court  is  right,  however,  ad 
there  was  evidence  tending  to  show  laches  on 
the  part  of  Kenyon  in  prosecutlug  his  auit 
for  injunction  until  tlie  structures  he  com- 
plained of  bad  been  crecleii  and  used  for  a 
considerable  period^  uMipn  tlUfl  firoiui4,j[  <Mn 
concur. 
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Board  of  SCHOOL  C0MMIRSI0NER3  of 
tbe  Cit7  OF  INDIANAPOLIS  et  of..  AppU., 

V. 

STATE  of  Indiana,  ex  rtk  Theodore  SAN- 
DER. 

I — Znd. — ) 

TImi  tffwrhlng  orf  tlin  flnrman  langTingr  In 

"aoy  schoul  <«  a  township,  town,  or  city,"  whtoh 
Is  miuired  by  Bev.  Stat.  1881. 1 U8T,  on  demand  of 
tbe  pareata  or  guardtaoB  of  twenty.flre  or  more 
cbilflreo,  oaonot  be  restricted  the  board  of 
•ebool  commMoneis  of  a  city  to  schools  of  oer- 
talD  ciadea,  but  may  be  oompeOed  In  any  plaoe  In 
thedtyirtieieapuUtoschwA  is  tauitot  wllk  Ita 
•oaplemeiitaf  teaohersand  sotaolars. 

lMBBhd*md  OtdB.  JJ^AmsnU 
(JoneSflLlBn.) 

APPEAL  by  defendant  from  a  Jndfrment  of 
the  Circuit  Court  for  Marion  County  io 
favw  of  relator  in  a  proceeding  instituted  to 
compel  the  making  of  provision  for  the  teach- 
inc  of  the  German  language  in  School  Na  23, 
in  tbe  City  of  Indianapolb.  A^rmed. 
Tbe  fac^  are  stated  in  tbe  opinion, 
Mntn.  OnAcM  4b  Smith  for  appellants. 
Jfeatn.  L.  B.  Swift  and  W.  P.  lUhbMsk 
tot  appellee, 

mier.  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  by  mandate  to  com- 
pel the  Board  of  School  Commissioners  of 
tbe  City  of  Indianapolis  to  introduce  the 
Oerroao  language  as  a  branch  of  study  into 
Srbool  No,  22,  upon  ttie  demand  of  parents 
and  guardians  of  children  In  attendance 
apoD  that  school. 

Tbe  action  wai  predicated  upon  %  4407, 
Rev.  Stat.  1881  (Acts  1860,  p.  40),  which 
reads  as  follows:  "The  common  schools  of 
the  State  shall  be  taught  in  the  English 
language ;  and  the  trustee  shall  provide  to 
have  taught  in  them  orthography,  reading, 
writing,  arithmetic,  geography,  English 
grammar,  physiology,  bist<»y  of  the  United 
States,  and  goM  Savior,  and  such  other 
brancbee  of  iMmlDg  and  otiier  languages  as 
the  advancement  <A  puptU  may  require  and 
UL.RA. 


the  trustees  from  time  to  lune  diicrt.  And 
whenever  the  imrciUs  iir  LMi;inli;ins  lA  Hvt-iity- 
flve  or  more  ctiildren  in  utiendaucc  at  any 
school  of  a  township,  ^>wtt  or  city  slmli  so 
demand,  ii  shall  he  the  duty  of  the  school 
trustee  or  trustees  of  siiid  township,  towa.ar 
city  to  pniciiri'  i;fli(  it'[it  teachers  and  introduce 
the  German  liiriguai^c;  as  11  branch  of  study  into 
such  schiiuls  ;  anil  tlie  tuition  in  said  schools 
sliall  be  wilhutit  cliar^e :  provided,  audi  de- 
mand la  made  before  we  teacher  for  ^id  dis- 
trict is  emploved." 

The  verified  petition  for  the  filtornative 
writ  alleges,  in  substanet',  the  fnUowini,' 
facts:  That  one  of  the  sciiools  of  tin;  Cit^, 
under  the  management  of  said  Board  of 
School  Commissioners,  is  a  school  loiown  as 
Public  School  No.  23.  That  the  school  year 
of  tiie  City  extends  from  September  in  each 

Eear  to  June  of  tbe  following  year.  That 
efore  any  teachers  for  ^nu\  school  were  pro- 
cured or  employed  for  the  tominf;  year,  the 
parents  and  fcuardiaus  of  one  hundred  and 
twelve  childien  in  attcnditin-e  at  said  srlioot 
petitioned  and  demanded  of  the  appellant 
Board  that  it  procure  aud  employ  eilicient 
teachers  and  introduce  the  German  language, 
as  a  branch  of  study,  into  said  school  for 
the  coming  school  year.  Tliitt  said  Board 
refused  to  grant  said  demand,  but  went  on 
and  employed  teachers  to  teach  all  the  other 
branches  required  by  law  in  said  school,  and 
still  other  branches  not  required  by  law :  but 
all  tbe  time  refused  to  provide  for  teaching 
the  German  language  In  said  school.  Tlio 
petition  to  the  Board  was  set  out  in  full 
with  the  names  of  the  children  and  words. 
This  suit  was  begun  June  21,  18dO. 
To  this  the  appellants  answered,  that, 

{irior  to  the  filing  of  the  demand  for  the  teacli- 
ng  itf  German,  said  Board,  having  con- 
sidered the  grading  of  the  Indianapolis 
schoolsand  the  course  of  instruction  therein, 
and  the  teaching  of  German  therein,  and  the 
employment  of  teachers  therefor,  and  what 
branches  required  by  the  advancement  of 
pupils  should  be  taught  in  addition  to  the 
statutory  branches,  all,  In  connection  with 
the  revenues,  had  determined  that  German 
should  be  taught,  and  could  be  efficiently 
taught  for  the  last  seven  years  of  the  twelve 
year*'  course  of  laid  Indianapolia  schoola ; 
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that  the  Tevenues  of  Uie  Board  would  Hot 
permit  tbe  teachlttg  of  German  to  a  gceater 
extent,  and  the  Board  had  determined  to  em- 
ploy teachers  for  the  last  seven  years  of  the 
course';  that  the  Board  had  fpiaded  the 
schools ;  that  It  had  erected  buildings  in 
various  parts  of  the  City  convcoient  of  ac- 
cess to  pupils,  and  had  so  arranged  that  pu- 
pils in  lower  grades  could  attend  school 
nearer  home,  whfle  those  in  higher  grades, 
being  older  and  fewer  In  number,  attended 
at  Ibuildings  more  remotely  located  ;  that  the 
number  of  pupils  attending  tnthe  last  seven 
years  of  the  course  was  5,846,  and  would 
be  greater  the  coming  year;  that  the  esti- 
mated revenue  for  the  coming  year  would  be 
$352,973,  of  which  amount  $310,000  would 
be  required  for  tuition  under  the  present 
plan  of  the  Board;  that  Public  School  No. 
33  had  been  erected  upon  these  principles, 
and  that  for  many  years  no  pupils  advanced 
beyond  the  flrth  year  of  the  school  course 
have  attended  or  been  taught  in  said  school 
building ;  that  none  of  the  pupils  mentioned 
in  the  petition  for  teaching  German  in  said 
school  Ifo.  22  have  advanced  to  the  sixth 
grade,  and  therefore  thev  are  not  entitled 
to  enter  clnsses  where  German  is  taught ; 
that  as  soon  as  said  pupils  reach  the  sixth 
year  they  will  go  to  huildinys  where  Ger- 
man is  taught,  and  may  there  study  It ;  that 
with  the  revenue  at  command  there  is  no 
other  feasible  method  of  grading  the  schools 
of  Indianapolis. 

To  this  answer  the  appellee  replied,  that 
for  many  years  the  City  has  been  subdivided 
for  general  school  purposes  by  the  Board  by 
erecting  school  buildings  throughout  the 
Cit^  to  which  children  living  near  have  been 
assigned  for  attendance  according  to  the 
grades  tauglit ;  that  whatever  have  been  the 
grades  taught  it  has  been  the  custbni  of 
parents  and  guardians  to  file  petitions  for 
the  teaching  of  German  like  the  petition 
filed  with  the  complaint  for  the  teaching  of 
German  in  public  school  No.  22;  that  the 
Board  has  complied  with  said  petitions  and 
has  introduced  the  German  language  accord* 
fngly ;  that  until  the  recent  refusal  of  the 
Board,  It  was  'supposed  by  the  community 
that  It  wOuld  continue  such  compliance ; 
that  at  a  meeting  of  the  Board  in  June.  1890, 
it  had,  on  motion,  refused  to  provide  for 
any  teaching  of  the  German  language  in 
any  of  the  schools  of  said  City  during  the 
coming  school  year;  that  2,000  children 
desired  to  study  the  German  language,  but 
under  the  plan  of  the  Board,  as  described 
In  the  answer,  only  800  of  these  could  do  so  ; 
that  the  Board,  while  refusing  to  provide 
for  teaching  the  German  language,  proposal 
to  provide  for  teaching  the  following 
branches  not  required  by  law,  at  an  expense 
out  of  the  school  revenues,  as  follows: 

Music,  $13,000;  drawing,  $16,000;  man- 
ual tralhing.  $1,300;  physical  training, 
$3,000;  chemislry.  $1,000;  physics,  $2,000; 
CJretik,  ;  bnok- keeping,  $500;  gccm- 

clrj,  '  $1,000  ;  English  literature,  $2,000  ; 
gctu  riVl  history.  $500 ;  algebra.  $8,000  ;  Latin, 
$1,000;  training  school  for  teachers,  $1,500; 
civiT  govornmcnt,  $800;  rhetoric,  $2,000; 
botany?  tSOO: 
i;!  h.  R.  A. 


That  physical  training  is  ^  new  branch  of 
study  which  the  Board  Intends  to  introduce 
for  the  coming  school  year ;  that  if  the  teach- 
ing of  German  were  provided  for  by  the 
Board  wherever  demands  like  the  one  In  the 
complaint  have  been  made,  the  same  would 
cost  not  to  exceed  $10,000  for  the  coming 
school  year;  that  the  number  of  pupils  in 
the  grades  comprising  the  first  five  years  of 
the  schools  during  the  past  year  was  11,941, 
and  will  be  greater  durine  the  coming  year. 

To  this  reply  the  appellants  demurred  for 
want  of  facts ;  the  demurrer  was  overruled 
and  exception  taken.  After  trial  a  judg- 
ment was  entered  directing  the  mandamus  to 
issue.  The  appellants  appealed,  and  the  only 
error  assigned  is  that  the  court  erred  in  over- 
ruling the  demnrrer  to  the  reply. 

The  claim  is  made  by  the  appellee  that  the 
only  question  presented  by  the  record  is  as 
to  the  power  of  the  api>el]aut8,  in  their  dis- 
cretion, to  refuse  to  introduce  the  study 
of  the  German  language  into  any  of  thie 
public  schools  of  the  City,  notwithstanding 
the  filing  of  s  proper  petition  tbereftf  by 
the  requisite  number  of  parents  and  guarci- 
ians.  This  claim  is  founded  upon  the  alle- 
gation in  the  reply,  that  at  the  meeting  of 
the  Board  held  in  June,  1890,  a  motion, 
providing  for  the  teaching  of  German  in  all 
the  schoolEof  the  City  in  which  proper  peti- 
tions were  filed  for  the  same,  was  voted  down, 
and  a  motion  made  to  provide  for  the  teach- 
ing of  the  language,  as  set  forth  in  the 
detendaat's  answer,  was  not  finally  acted 
upon ;  followed  by  the  averments  that  "said 
defendants  •  ha.ve  refused  to  provide  for  any 
teaching  of  the  German  language  in  any  of 
the  schools  of  said  Glty  danng  the  coming 
school  year," 

The  appellee  insists  thst  the  reply  shows 
that  the  appellant  refused  to  comply  in  any 
manner  with  the  mandate  of  the  Statute  to 
Introduce  the  language  as  a  study  into  the 

Sublic  schools;  and  that  tiiereforo  the  court 
id  not  err  in  ovcmiltng  the  demurrer  to  the 
same. 

To  give  the  language  quoted  the  force  and 
effect  claimed  for  it  by  the  appellee  would 

be  to  eliminate  from  the  case  the  only  ques- 
tion about  which  the  parties- litigant  dis- 
agree ;  for  the  appellants  admit  that,  udou 
the  filing  of  a  petition  by  the  parents  and 
guardians  of  the  requisite  number  of  chil- 
dren, the  Statute  imperatively  requires  the 
language  to  be  taught  in  the  scboofs. 

Tne  answer  to  which  this  reply  was  filed 
alleges  that,  iil  May,  1890,  the  Boai>l  iletcr- 
mlncd  to  provide  for  the  teaching  of  Gerniau 
in  some  of  tlie  grades  and  schools  in  the  City  ; 
and  that  they  would  do  so  without  any  orcier 
of  the  court.  The  meeting  of  the  Board,  at 
which  the  motion  was  made  to  employ  teach- 
ers and  provide  for  the  introduction  of  the 
language  into  the  public  schools,  was  held 
In  June.  This  action  was  commenced  in  the 
same  month  and  the  reply  filed  on  the  IJth 
of  July ;  the  schools  were  not  to  begin  until 
September  following.  There  Is  no  c.vpresa 
negation  of  the  facts  alleged  in  the  answer, 
that  tlie  Board  intended  to  make  provision 
for  German  in  the  schools  before  the  opening 
of  the  school  year. 
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We  understand  the  allegations  of  tli£  reply 
referred  to,  wben  re^  m  connection  with 
the  answer,  to  mean  that  the  Bo{ird  had  at 
that  meeting  refused  to  prorlde  for  Its  intro- 
duction ;  and  not  that  they  would  not  do  so 
prior  to  the  opening  of  the  schools  in  Septem- 
ber, In  the  manner  determined  upon  at  tlieir 
May  meeting.  The  purpose  of  the  action 
was  to'compel  the  defendants  to '  introduce 
the  Btudj  in  a  particular  school ;  all  the  al- 
legations of  the  petition  for  a  miindate  re- 
ferred to  that  school ;  the  theory  of  the  relator 
■confined  him  to  that  position!  The  judg- 
ment of  the  court  was  in  accordance  with 
ibat  theory,  and  by  it  the  defendants  were 
<flmmanded  to  employ  efficient  teachers  and 
introduce  the  language  as  a  branch  of  study 
into  that  particular  school,  no  order  being 
made  with  reference  to  the  other  schools  oi 
tbe  City. 

This  case  is  to  he  determined  by  the  an- 
swer to  the  question :  .  What  did  the  Ocnerat 
AsBcmbly  mean  by  the  use  of  the  words  "  any 
•chool"  when  it  said,  in  the  Act  approved 
May  5,  1869:  "And  whenever  the  parents 
or  guardians  of  twenty-fire  or  more  children 
la  attendance  at  any  school  of  a  township, 
town  or  city  shall  so  demand.  It  shall  be  the 
duty  of  the  school  trustee  or  trustees  of  said 
lowDshIp,  town  or  city  to  procure  efficient 
leacbera  and  introduce  the  German  language 
as  a  branch  of  study  into  such  schools. 

Tbe  position  of  the  appellee  fs,  that  the 
parents  and  guardians  of  more  than  twenty- 
Are  pupils  in  attendance  upon  public  school 
Xo.  sa,  liaving  at  the  proper  time  filed  the 
reqnisite  petition,  it  became  the  duty  of  the 
Board  of  School  Commissioners  to  provide 
for  its  teaching  in  that  particular  school,  no 
matter  what  arrangements  may  bare  been 
made  to  have  it  taught  in  other  sdiools  and 
to  other  scholars. 

The  position  of  the  appellant  Is.  that  while 
the  filing  of  tbe  petition  makes  ft  incumbent 
upon  the  Board  to  have  the  language  taught 
in  the  schools  of  the  City,  they  may,  in 
their  discretion,  determine  In  what  schools, 
to  what  grades  of  pupils,  and  for  what  length 
of  time  it  shall  oe  taught;  and  tliat  wEen 
th^  have  provided  for  its  teaching  in  some 
of  the  schools  of  the  City,  convenient  of  ac- 
«w  to  the  grades  in  which  the  laneuage  is 
assigned,  they  have  fully  complied  with  the 
law.  and  cannot  be  compelled  to  have  it 
taught  in  public  school  No.  22. 

In  arriving  at  a  correct  solution  of  tbe 
question  involved,  it  Is  instructive  to  note, 
in  a  general  way.  the  origin  and  growth  of 
the  legislation  upon  the  subject  under  con- 
siileratlon.  For  many  years  prior  and  subse- 
quent to  the  adoption  of  our  present  Consti- 
tution, tbe  selection  of  teachers  and  designa- 
UoD  of  the  studies  to  be  taught  in  the  public 
swmls  were  under  the  excIuslTO  wntrol  of 
wwol  meetings,  composed  of  the  patrons  of 
«ch  school.  The  first  legislative  recogni- 
tion of  specific  studies  was  in  the'Act  of  March 
4-1858,  which  provided  that  no  person  should 
w  licensed  to  teach  in  the  public  schools 
nnlew  they  possessed  *  a  knowledge  of  ortbog- 
"pny.  reading,  writing,  geography  and 
wiflish  grammar.* 

In  section  180  of  tbe  Act  of  1858,  which 
ML.R.A. 


is  the  rudiment  of  the  section  under  which 
this  action  was  brought,  It  was  enacted  that 
''the  comraoQ  schools  shall  be  taught  in  the 
English  language':  provided,  however,  tlmt 
schools  may  teach  other  languages  in  at^i- 
tioD  to  the  Engtish  as  a  branch  of  education. " 

In  the  Act  of  March  6,  1885,  It  was  pro- 
vided that  "the  common  schools  of  the  State 
shall  be  taught  in  the  l!nglish  language :  and 
the  trustee  shall  provide  to  have  taught  In 
them  orthography,  reading,  writing,  arith- 
"*    1  i  b1i  grammar  and  good 


mctic 


ic,  geography,  Engli 
avior ;  and  such  othi 


ing  and  other  languages  as  the  advancement 
of  the  pupils  may  require  and  the  trustee 
from, time  to  time  direct.  And  the  tuitioo 
in  said  school  shall  be  without  cliarge." 

This  remained  tlie  law  until  the  Act  of 
May  5,  1869,  mpra,  was  enacted. 

The  first  question  is,  omitting  for  the  pros* 
ent  all  consideration  of  the  ef^ct  of  subse- 

aucnt  legislation,  to  determine  if  possible 
le  legislative  Intent  in  the  enactment  of 
this  Amendment  of  May  5,  1869,  in  which, 
after  adding  physiology  and  history  of  the 
United  States  to. the  required  studies,  the 
conditional  provision  was  made  for  the  tcoch- 
ingof  the  German  language. 

The  Act  of  1865,  which  was  amended,  re- 
quired seven  named  branches  of  learning  to 
be  taught,  and  other  studies  and  languages, 
at  the  option  of  the  school  trustees.  It  was, 
under  that  Act,  within  the  power  of  tbe  school 
trustees,  If  they  so  desired,  to  have  physi- 
ology, history  of  the  United  States  and  the 
German  language  taught  in  the  public 
schools.  The  object  of  the  Amendment  was 
to  compel  the  teaching  of  physiology  and 
history  of  the  United  States,  and  to  with- 
draw the  (3erman  language  from  the  list  of 
purely  optional  languages  that  might  be 
taught  at  the  discretion  of  the  trustees,  and 
place  it  conditionally  in  the  list  of  required 
studies.  By  this  legislation,  the  law-mak- 
ing power  discriminated  in  an  emphatic 
manner  in  favor  of  tbe  teaching  of  the  Ger* 
man  over  that  of  any  other  language.  This 
Amendment  was  doubtless  brought  about  by 
the  fact  that  we  had  then,  as  now,  a  large 
population  speaking  the  German  language, 
who  desired  that  their  children  abotild  re- 
ceive Instruction  in  that  language.  Taking 
into  consideration  the  course  of  legislation 
and  the  circumstances  under  which  it  was 
enacted,  we  are,  if  possible,  to  determine 
from  the  riding  of  the  Act  in  what  schools 
the  Legislature  intended  the  language  should 
be  taught. 

The  rule  of  construction  to  be  adopted  Is 
provided  by  Statute,  and  is  as  follows : 

Rev.  Stat.  1881,  §  240 :  "The  constructiOTi 
of  all  statutes  of  this  State  shall  Yxt  by  the 
following  rules,  unless  such  construction 
be  plainly  repugnant  to  the  intent  of  the  Leg* 
islature  or  of  the  context  of  tbe  same  statute. 

"First.  Words  and  phrases  shall  be  taken 
In  their  plain  or  ordinary  and  usual  sense. 
But  technical  words  and  phrases,  having  a 
peculiar  and  appropriate  meaning  in  law, 
shall  be  understood  according  to  their  t«;ch- 
nlcal  import." 

As  the  Act  under  consideration  does  not 
contain  technical  words  or  phrases,  relating 


Digitized  by 


Google 


ISO 


IxmUSA  BVFBSMB  CODBT, 


JCKB, 


to  the  disputed  question,  bavlng  a  peculiar 
meaning  In  law,  we  must  take  the  words 
used  io  their  "plain,  ordinary  and  usual 
sense."  In  townships,  towns  and  cities  in 
which  but  a  single  school  ts  taught,  the  so- 
lution of  the  question  is  easy ;  the  trouble 
arises  in  towns  and  cities  in  which  the  schools 
are  taught  in  many  Bchoolbouaes  placed  in 
different  localities,  the  whole  befog  under 
one  management  and  control. 

While  the  question  may  not  be  entirely 
free  from  doubt,  we  have  arrived  at  the  con- 
clusion that  the  words  "any  school,"  as  used 
in  this  Statute,  mean  and  designate  any  place 
where  a  public  school  is  taught,  with  its 
complement  of  teachers  and  scholars.  Such 
we  believe  to  be  the  ordinary  and  usual 
meaning  of  the  word  "school and  that  this- 
construction  is  necessary  to  give  effect  to  the 
object  intended  in  its  enactment.  Such,  in- 
deed, seems  from  the  reply  to  have  been  the 
construction  plaud  upon  the  Act  by  the  ap- 
pel  lants  and  their  predecessors  Id  control  of 
the  city  schools  for  many  years  prior  to  the 
year  1890.  By  the  terms  of  this  Act,  the  in- 
troduction of  no  other  study  into  the  public 
schools  is  made  to  depend  upon  tlie  demand 
or  request  of  the  patrons  of  the  school ;  but 
on  the  contrary,  it  has  i»een  the  evident  de- 
sign of  the  Legislature  to  establish,  as  far  as 
possible,  a  unuorm  course  of  study  through- 
out the  whole  State. 

We  take  it  that  the  exception  to  the  course 
of  legislati<tn  was,  primarily,  for  the  benefit 
of  parents  and  guardians  who  desired  their 
children  and  wards  to  receive  instruction  in 
this  language ;  and  that  a  construction  that 
would  defeat  this  purpose  ought  not  to  be 
entertained  if  it  can  be  avoided.  We  are  of 
the  opinion  that  the  Legislature  contemplated 
that  the  parents  and  guardians  of  the  chil- 
dren in  attendance  upon  a  school  who  would 
demand  the  introduction  of  the  German  lan- 

Suage  would  do  so  for  the  purpose  of  enab- 
ng  their  children  and  wards  to  engage  in 
its  study,  and  not  for  the  purpose  of  enabling 
some  other  children  and  other  wards  of  an- 
other grade  and  in  attendance  upon  a  school 
tauffht  in  some  other  scboolhouse  to  receive 
such  instruction.  In  this  case,  the  parents 
and  guardians  of  112  pupils  in  attendance 
upon  public  school  No.  22  asked  to  have  the 
German  language  tauglit  in  that  school,  with 
the  undoubted  motive  of  having  their  children 
and  wards  engage  in  its  study.  In  answer  to 
this  request  the  appellants  say,  in  effect: 
"We  will  not  have  this  language  taught  in 
this  school  and  to  your  children  and  wards 
attending  it,  but  will  introduce  the  study  in 
some  other  school  In  some  other  part  of  the 
City,  and  to  some  other  pupils. "  We  regard 
this  as  a  strained  and  unnatural  construction 
of  the  words  of  tlie  Act,  utterly  subversive  of 
the  purpose  of  its  enactment.  If  the  position 
of  the  appellants  is  the  correct  one,  a  petition 
by  the  parents  and  guardians  of  twenty-flve 
pupils  in  attendance  upon  any  one  of  the 
many  public  schools  in  the  City  of  Indianap- 
olis will  cause  the  Introduction  of  the  Ger- 
man language  Into  the  schools  of  the  City, 
ns  eHertually  and  fuHv  as  if  It  had  been 
jietitioncd  for  in  each  sciiopi  by  the  requisite 
number  of  parents  and  guardians.  We  need 
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not  characterize  a  construction  tlmt  leads  to 
such  a  result. 

Four  years  after  ttie  passage  of  this  Aot  pro- 
viding for  the  introduction  of  German  into 
the  public  schools,  when  petitioned  for,  the 
Legislature  passed  the  ^ct  of  March  1871, 
which  is  in  force  only  in  the  City  of  Indian- 
apolis.   By  this  Act,  the  control  of  ttie 

Sublic  schools,  which  prior  to  that  time  had 
evolved  upon  the  school  trustees,  was  trans- 
ferred to  the  Board  of  School  Commissioners. 
Among  the  other  duties  of  their  office,  they 
were  authorized :  "  First.  To  district  the 
City  for  the  purpose  of  electing  school  com- 
missioners therein ;  and  also  to  subdivide  the 
City  for  general  school  purposes.  .  .  . 
Seventh.  To  establish  and  enforce  regulations 
for  the  grading  of,  and  course  of  instruction 
in  the  schools  of  the  City,  and  for  the  zovern- 
ment  and  discipline  of  such  schools.  Bev. 
Stat.  1881,  g  4460. 

Section  8  of  this  Act  (Bur.  Stat.  1881, 
%  4468}  continues  in  force  within  the  City 
all  of  the  general  school  laws  of  the  State 
which  are  not  inconsistent  with  the  provisions 
of  this  Act.  Among  the  general  provisions 
of  the  school  laws  thus  continued  in  force  is 
the  following:  "The  persons  listed  in  each 
of  such  towns  and  cities  shall  be  considered 
as  forming  but  single  school  districts  therein, 
distinct  from  the.townahips  in  which  they 
are  situated." 

It  is  earnestly  contended  by  the  appellants 
that,  inasmuch  as  all  the  schools  of  a  town  or 
city  form  but  a  single  school  district.  In 
which  the  school  commissioners  may  assign 
the  pupils  to  such  school  as  they  choose :  and 
as  they  are  given  autlu)rity,  In  their  discre- 
tion, to  "establish  and  enforce  regulations  for 
the  grading  of  and  course  of  instruction  in  the 
schools  of  the  City,"  they  may  determine  in 
what  schools  and  to  what  grades  of  tJbe  pupils 
the  German  language  may  be  taught.  We 
do  not  think  that  the  Act  of  1871  either'  re- 
peals or  modifies  the  sections  of  the  Act  of 
1869  under  consideration.  In  fact,  we  do 
not  regard  the  provision  authorizing  the 
grading  of  the  pupils  as  greatly  enlarging 
the  authority  of  the  school  officers  iu  that 
respect.  The  power  of  the  School  Conimis- 
sioners  to  establish  and  enforce  regulations 
for  grading  the  schools  and  regulating  the 
course  of  study  must  be  exercised  subject  to 
the  dominant  law  of  the  State.  The  grant 
of  a  power  which  is  a  mere  permission,  not 
a  command,  to  grade  the  schools  or  establish 
a  course  of  study  caunot  be  held  to  authorize 
the  school  commissioner  to  disregard  a  posi- 
tive and  specitic  law  of  the  State. 

While  the  City  of  Indianapolis  does,  for 
the  purpose  of  the  enumerittion  and  listing 
of  school  children,  and  for  many  other  pur- 
poses, constitute  a  sincle  school  district,  it 
can  hardly  be  said  to  have  but  one  school. 
The  mere  statement  of  the  proposition 
would  seem  to  be  sufflcient.  The  Act  of 
1871  authorizes  the  School  Commissioners 
to  subdivide  the  City  for  getwral  school  pur- 
poses. The  pleadings  show  that  they  have 
subdivided  the  City  for  scliool  purposes  and 
erected  school  buildings  in  different  parts  of 
the  City,  and  aasigned,  pupils  to.  and  num- 
bered them  as,  different  schools.  This  makes 
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tbem  aa  effectually  and  dlstloctly  different 
icliools  as  those  in  a  country  township. 

Tlic  appellants  aay  In  Uieir  answer  that 
they  have  considered  the  subject  of  the  study 
of  Qerman  io  connection  with  their  resources ; 
and  U»t  with  their  available  resoarces  they 
euiDot  provide  for  the  teaching  of  German 
for  any  greater  lenrth  of  time  than  seven 
years  out  of  the  twelve-year  coarse. 

We  are  of  the  opinion  that  the  allegations 
ooDtalned  in  the  answer  showing  want  of 
funds  are  fully  met  by  the  reply.  The  an- 
swer shows  that  the  appellants  had  on  hand, 
unappropriated,  over  $40,000  more  than 
would  be  required  for  tuition  upon  the  sys- 
tem of  grading  and  plan  of  employment  of 
teachers  as  adopted  by  the  Board.  The  reply 
nys  tiiat  it  will  cost  only  $10,000  to  provide 
for  InstnicttoD  in  the  Gennan  language  wher- 
aver  demaaded.  This  Is  a  complete  reply  to 
this  portiim  of  the  answer.  But  the  reply 
goes  further  and  shows  that  In  the  estimated 
expense  of  running  the  scliools,  as  set  forth 
in  the  answer,  there  is  included  a  sum  in 
excess  of  $60,000  for  teaching  music,  di^w- 
faig.  manual  training,  physical  training, 
chemistry,  physics,  Greek,  book-keeping, 
geometrv,  English  literature,  general  his- 
tory, algebra.  Latin,  training  school  for 
tMcbers,  civil  government,  rhetoric  and 
botany.  None  oi  these  studies  are  named  in 
the  Statute  as  required  studies;  but  tbeir 
teaching  is  provided  for  under  the  general 
direction  for  the  teaching  of  "such  other 
branches  of  leAming  and  otlier  languages 
istHe^vancement  oi  pupils  may  require  nod 
the  trustee  from  time  to  time  direct. "  Under 
this  Statute,  we  hold  that  it  is  incumbent 
upon  the  school  authorities  to  provide  for 
tbe  teachioe  of  those  studies  that  are  ex- 
pressly named  and  provided  for,  and  that 
they  cannot  appropriate  the  school  funds 
for  the  teaching  of  optional  studies,  and 
then  say  that  they  cannot  comply  with  the 
requirements  of  the  Statute  for  want  of  funds. 
We  do  not  desire  that  this  construction  of 
this  section  of  the  Statute  shall  be  under- 
stood as  a  curtailment  of  the  eniarred  dis- 
cretion given  the  Board  of  School  Commis- 
stnoers  iii  the  cootrol,  grading  and  managc- 
nent  of  the  public  schools,  except  in  so 
far  Bs  it  may  be  uecesBaTT  to  give  full  force 
iDd  effect  to  the  legislative  enactment. 

The  Board  of  School  Commissioners  is  a 
quasi  corporation  possessing  by  necessary  im- 
plication such  powers  as  are,  or  may  lie, 
Kcessary  to  carry  out  tfae  purpose  for  which 
't  was  created ;  but  these  powers  must  be  ex- 
ercised snbject  to  the  paramount  laws  of  the 
SWe-  With  reference  to  tlie  Act  under  con- 
tidentlon,  we  are  of  the  opinion  that  when 
tin  Kquisite  demand  is  made,  it  becomes  tbe 
dn^  of  tbe  Board  of  School  Commissioners 
to  latoodoce  the  German  language,  as  a 
«wly.  Into  the  particular  school  where  it  is 
*i«inuided,  and  that,  uptm  their  refusal,  thev 
>M7  be  omipelled  by  mandate  to  act  in  the 
^tter;  that  they  have  no  discretion  to  refuse, 
wt  must  act.  When  they  have  introduced 
ue  study,  they  are,  while  acting  in  good 
ullh  Kod  in  tbe  reaatHiable  discharge  of  tbeir 
iwcta]  duties,  tbe  exclusive  Judges  of  tbe 
nmur  In  wUeb  it  Is  tuif  ht,  and  the  extent 


to  which  it  shall  be  studied ;  whether,  for 
instance,  by  the  teachers  In  charge  of  the 
school,  or  by  some  other  efficient  teacher 
who  gives  instruction  Id  a  number  of  schools. 
Tbey  are  the  iudjres  who  are  to  decide  how 
much  or  how  little  instruction  is  given,  pro- 
vided It  be  taught  simply  as  a  branch  of 
study.  Tbe  Statute  says,  io  a  manner  so 
positive  and  emphatic  that  it  cannot  be  mis- 
understood, that  tbe  common  schools  of  tbe 
State  shall  be  taught  in  the  English  language, 
and  any  board  of  trustees  or  school  commis- 
sioners'or  other  school  officers  who,  under 
guise  of  the  provisions  of  this  Apt,  should 
have  a  school  taught  in  the  Gennan  laoguage 
would  be  guilty  of  misappropriating  the 
school  funds,  and  become  liable  tbeiefor  on 
his  official  bond. 

We  are  metwlOt  the  argument  that  by  this 
construction,  the  Gtermui  language,  as  a 
study,  has  an  advantage  over  every  other 
study,  and  that  to  do  so  is  Inexpedient  and 
unjust.  We  did  not  enact  this  Statute,  and 
it  18  no  part  of  oiir  duty  to  pass  upon  its 
expediency.  That  was  for  the  Legislature. 
Our  duty  is  to  construe,  not  to  o-lticise. 
We  are  not,  however,  apprehensive  Hiat  tbe 
fears expreied  in  argument  will  be  realized. 
We  have  no  doubt  l>nt  that  tbe  Board  of 
School  Commissioners,  in  its  wisdom,  will 
be  able  to  devise  means  by  which  the  law 
will  be  carried  out  in  good  faith,  without 
serious  interference  with  the  grading  of 
the  schools. 

W6  are.  In  this  case,  not  called  upon  to 
decide,  and  do  not  decide,  that  the  laugungc 
^all  be  taught  in  each  school-room,  and  it 
would  be  improper  to  express  an  opinion 
upon  that  suoject.  Neither  can  we  judi- 
cially take  notice  that  the  German  lancuag^ 
may  not,  like  good  behavior,  which  Is  one 
of  tbe  required  studies,  or  like  music  or 
physical  training,  which  are  optional  ones, 
tie  taught  in  any  grade  without  interference 
with  other  studies.  ' 

In  our  opinion,  the  court  did  not  err  in 
overruling  the  demurrer  to  the  reply. 

Jud^nerU  affirmed. 

HeBrlde.  J.,  dissenting: 

In  my  opinion,  a  fair  statement  of  the  pre- 
cise question  Involved  and  decided  in  this 
case  Is  as  follovrs: 

The  necessflry  preliminary  steps  having 
been  taken,  tbe  German  language  was  intro- 
duced as  a  branch  of  study  into  the  schools 
of  the  City  of  Indianapolis.  The  Board  of 
School  Commissioners  of  the  City  (corre- 
spondinjj  to  the  boards  of  school  trustees  of 
other  cities  and  towns  in  the  State)  Assuming 
that  this  branch  of  study  was  thereafter  to  be 
dealt  with  precisely  as  any  one  of  the  othor 
nine  required  branches,  graded  the  scliools 
accordingly,  and  assigned  it  its  place  in  the 
course  of  study,  as  they  aasfgned  a  place  to 
English  grammar,  to  arithmetic  and  to  other 
branches.  By  the  course  of  study  thus  fixed, 
the  study  of  tlie  German  Inngunge  conimciii  cd 
with  the  beginning  of  tbe  sixth  year,  and 
continued  thereafter  during  the  reiiisiiuiiig 
seven  years  of  tbe  course. 

NfHie  of  the  pupils  in  School  No.  3S  were 
ad^moed  beyond  the  fifth  year;  and  were  con- 
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sequently  not  sufficiently  advanced  to  be  as- 
BiKtied  to  the  gcades  in  which  German  was 
taught. 

The  answer,  or  return  to  Uie  alternative 

isrit  of  mandate,  avers  that  the  Board  had 
taken  under  consideration  the  subject  of 
teitching  the  German  language,  and  Lad  de- 
cided that  "  the  last  seven  years  of  tiie  course 
of  inatruction  was  the  p^iod  Jn  which  the 
German  language,  asabranchof  study,  could 
be  most  emcieiitlv  taught,  with  the  meana 
under  the  control  of  said  Board  of  School 
Commissiooers ;  .  .  .  that  it  is  the  in- 
tentiou,  and  has  at  all  times  been  tlie.  inten- 
tion of  said  Board  of  Scliool  Commissioners, 
to  provide  for  the  efficient  teaching  of  th$ 
German  language  as  a  branch  of  study  for 
all  pupils  attending  the  schools  of  said  City, 
who  luve  advanced  in  their  studies  to  the 
beginning  of  the  sixth  year  of  the  course  of 
instruction,  and  to  provide  efficient  teacners 
to  tliat  end ;  .  .  .  that  as  soon  as  said 
pupils"  (in  school  No.  22)  "have  advanced 
to  the  beginning  of  the  sixth  year  in  the 
course  of  instruction,  as  prescribed  by  the 
Board  of  School  Commissioners,  and  thus  en- 
titled to  be  admitted  to  classes  or  grades 
wherein  the  German  language  is  taught,  they 
will  be  admitted  into  such  grades  in  other 
buildings  in  which  such  grades  and  the  Ger- 
man language  are  taught;  whtdi  buildings 
have  been  provided  convenient  of  access  to 
such  pupils.** 

These  facts  do  not  seem  to  be  controverted. 
The  appellee  in  this  case,  assuming  that  the 
Board  had  no  discretion  In  the  matter,  as  to 
that  study,  at  least,  but  must  provide  for 
teaching  it  in  that  particular  school,  and  to 
tliat  particular  grade  regardless  of  the  sys- 
tem of  grading  and  course  of  study,  and  re- 
gardless of  the  age  and  acquirements  of  the 
pupils  attending  there,  brought  this  suit  to 
compel  them  to  break  up  uielr  system  of 

Sading  and  teach  the  German  language  to 
e  particular  pupils  who  were  instructed  in 
School  No.  22.  The  contention  of  the  appel- 
lee cannot  be  Bustaioed  without  adjudging 
that,  while  the  Legislature  has  assumed  to 
intrust  the  management  of  the  schools  of  the 
City  to  certain  officers,  elected  by  the  people 
liecause  of  their  assumed  fitness,  and  acting 
under  tlie  sanction  of  an  official  oath,  and 
lias  said  in  express  terms  that  they  are  au- 
thorized "  to  establish  and  enforce  regulations 
for  the  grading  of,  and  course  of  instruction 
in  the  City,"  as  to  at  least  one  study  they 
have  given  to  those  officers  no  independent 
authority  whatever;  and  althougli  tbeir  de- 
liberate judgment  may  be,  that  the  best  in- 
terests of  the  sdiools  require  the  teaching  of 
that  study  only  to  certain  grades,  and  to  pu- 
pils who  have  reached  a  certain  degree  of 
proficiency,  they  may  be  compelled  by  the 
strong  arm  of  the  courts  to  change  the  course 
of  study  at  the  demand  of  persons  who  are 
charged,  with  no  duty  or  responsibility :  and 
who,  while  they  may  be  as  well  or  better  in- 
formed and  qualified  to  pass  on  such  ques- 
tions as  the  members  of  tlie  Board,  may,  on 
the  other  hand,  know  as  little  of  the  manage- 
ment of  schools  as  a  babe  does  of  logarithms. 

With  all  due  respect  to  my  associates, 
this  is  a  fair  statement  of  the  Interpretation 
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given  to  the  law  by  the  majority  opinion 
erein,  after  giving  due  weight  to.every  at- 
tempted limitation.  Indeed,  by  every  rule 
of  logic,  notwithstanding  the  attempt  to  limit 
the  question  decided,  it- goes  much  further; 
and,  as  I  will  hereafter  show,  untlcrmines 
every  vestige  of  authority  to  grade  and  to 
establish  and  maintain  any  systematic  course 
of  instruction  in  graded  schools. ' 

Counsel  for  appellee,  in  their  brief,  de- 
nounce the  power  which  the  Legislature  has 
intrusted  to  school  officers,  to  grade  schools 
and  regulate  their  course  of  study  as:  "the 
pretended  bulwark  behind  which  the  peda- 
gogic martinet  exercises  his  petty  tyranny, 
and  school  boards  here  and  there  carry  a  high 
and  unlawful  hand." 

The  decision  of  this  case  leaves  but  little 
if  anything  remaining  of  that  "bulwark," 
although,  under  its  shelter,  the  public  scheola 
of  Indiana  have  reached  a  degree  of  efficiency 
second  to  the  schools  of  no  other  State,  and 
of  which  the  people  of  the  State  are  justly 
proud.  It  involves  the  determination  of 
questions  of  the  highest  importance  to  the 
people  of  the  State,  not  because  it  is  of  special 
importance  to  the  people  generally  what  is 
done  in  school  No.  22,  in  the  City  of  Indian- 
apolis, but  because  its  decision  involves  the 
determination  of  principles  which  cannot  be 
confined  in  their  application  to  school  Na 
22,  nor  alone  to  the  schools  of  that  Cit^ ,  but 
reach  and  affect  every  graded  school  in  the 
State.  If  the  effect  of  the  opinion  of  the 
majoritvof  the  court  could  be  limited  to  that 
particular  school,  or  even  to  that  City,  I 
would  hardly  feel  justified  in  dissenting. 
But  in  this  country  few  questions  concern 
more  nearly  tiie  common  interests  of  all  the 
people  than  those  affecting  our  common- 
school  system,  and  anything,  tiie  tendency  of 
which  is  to  impair  its  efficiency  or  seriously 
imperil  any  of  its  essential  features,  demands 
earnest  protest  and  opposition  from  all  who 
are  placed  where  tiiey  may  be  tield  reipoaai- 
ble  therefor. 

The  law  gives  to  the  school  officers  of  every 
school  corporation  in  the  State  authority  to 
establish  and  maintain  graded  schools.  The 
powers  thus  conferred  upon  school  corpora- 
tions outside  of  the  City  of  Indianapolis  do 
not  differ  in  any  material  particular  from 
those  possessed  by  the  school  corporations  of 
that  City.  At  all  events,  it  will  not  be 
claimed  that  less  extensive  powers  are  con- 
ferred upon  tbat  City  than  upon  other  cities 
and  towns  in  the  State. 

The  statute  prescribing  the  studies  which 
shall  be  taught  Is  precisely  the  same  as  ap- 
plied to  all  the  public  schools  of  the  State. 
That  which  the  Board  of  School  Commission- 
ers of  Indianapolis  may  be  compelled  to  do 
by  mandate,  by  way  of  changing  its  course 
of  study  and  system  of  grading,  the  board  of 
school  trustees  of  every  city  and  town  in  the 
State  may  be  compelled  to  do. 

It  may  be  well  to  consider,  fliat,  the  nat- 
ure of  tb.e  power  conferred  upon  school  of- 
ficers where  they  are  authorized  to  estabUdi 
and  maintain  graded  schools. 

Wh^  is  a  graded  school?  The  Century 
Dictionary  defines  it:  "A  sdiool  divided 
into  different  departments,  tftught  by  differ- 
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ent  teadien.  In  which  the  children  pass  from 
Uw  lower  departmenta  to  the  hlghwr  as  thej 
tdrsnce  in  eaucation. " 

At  page  S35  of  the  Annual  Report  for  1877 
of  the  United  States  CommisBioner  of  Eda- 
citioi,  such  a  school  is  defined  as  "an  ar- 
nmgeraent  of  pupils  according  to  their  age 
and  capacity  to  studj  oertaiu  things." 

The  establi&bmeoit  and  maintenance  of  a 
graiJed  school,  therefore,  involves  not  only  the 
gnding  of  the  pupils  according  to  age,  capac- 
fty  or  acquirement,  but  the"  adoption  of  a 
course  of  study  and  of  rules  for  the  advance- 
ment  of  pupils  from  grade  to  grade  as  tliey 
tdvance  in  acquirement.  The  nature  and  ex- 
tent of  the  power  possessed  by  school  officers 
to  direct  and  control  the  course  f  study  in 
the  schools  in  their  charee  lias  heetx  many 
times  considered  by  this  court  and  the  courts 
of  other  States. 

The  case  of  Slat$  v.  WOber,  106  Ind.  81, 
9  West.  Rep.  249,  was  a  case  involving  the 
power  of  the  school  board  to  add  music  to 
the  list  of  prescribed  studies,  and  to  suspend 
from  the  schooi  those  who  refused  to  pursue 
that  study.  The  court  held  that  the  making 
of  a  rule  of  that  character  was  an  exercise  of 
the  discretionary  power  possessed  by  tlie 
board,  and  denied  mandamus  to  compel  the 
Te-n<1nii>«ionorapupIl  suspended  for  refusal 
to  comply  with  it.  In  the  course  of  the 
opinion,  the  court  said  :  "It  was  competent, 
wf  think,  for  the  trustees  of  the  school  City 
of  Ijtporte  to  enact  necessary  and  reasonable 
mles  for  the  government  of  the  pupils  of  its 
high  nrhool,  directing  what  branches  of 
Ifsmin^  such  pupils  should  pursue,  and 
regulating  the  time  to  be  ^iven  toanv  partic- 
nlnr  study,  and  prescribing  what  Dooh  or 
books  stumld  be  used  tlierem.  .  .  .  The 
power  to  establish  graded  schools  carries 
with  it,  of  course,  the  power  to  establish  and 
enforce  sudi  reasonohle  rules  as  may  seem 
necessary  to  \he  trustees  In  their  discretion, 
for  the  government  and  discipline  of  sucli 
«hool9,  and  prescribing  the  course  of  in- 
struction therein.  .  .  .  Where  such 
troBlew  may  have  established  a  system  of 
Snded  schools,  or  such  modification  of  them 
u  may  he  practicable  within  their  respective 
corporations,  they  are  clothed  hv  law  with 
Ike  (iiscretionary  power  to  prescriDe  the  course 
of  instruction  in  the  diiferent  grades  of  their 
public  schools.  .  .  .  The  important 
question  arises,  Which  should  govern  the 
public  high  school  of  the  City  of  I^aporte 
»  to  tiw  branches  ef  learning  to  be  taught 
nxi  the  coarse  of  Instruction  therein,  the 
"chool  trustees  of  such  city,  to  whom  the 
Isw  has  confided  the  direction  of  these  mot- 
tent,  or  the  mere  arbitrary  will  of  the  relator 
wfihout  raiise  or  reason  in  its  suppcfrt?  We 
«re  of  opinion  that  only  one  answer  can  or 
ought  to  be  given  to  this  question.  The  ar- 
bitrary wirtiea  of  the  relator  in  the  premises 
■tut  yield,  and  be  subordinated  to  the  gov- 
^iBg  antboritfes  of  the  school  City  of 
Uportfl,  and  their  reasonable  rules  and  regu- 
wions  for  the  government  of  the  pupils  of 
lis  high  school.* 

tJpOD  the  qneatlon  of  the  discretionary 
power  posseased  by  the  school  officers  in  the 
■HDsgenent  of  Uw  whoola  placed  in  their 
UL.B.A. 


charge,  the  authorities  overwhelmingly  sup- 
port the  doctrine  above  laid  down. 

In  Gwmiey  v.  Piikin,  82  Vt.  224,  the 
following  language  is  used  by  Redfield,  0&. 
J. :  "But  in  regard  to  tiieae  branches  which 
are  required  to  be  taught  In  the  public 
schools,  the  prudential  committee  and  the 
teachers  must  of  necessity  have  some  discre- 
tion as  to  the  order  of  teaching  them,  the 
pupils  who  shall  be  allowed  to  pursue  them, 
and  the  mode  in  which  they  shall  be  taught. 
If  this  were  not  so,  it  would  be  Impossible  to 
classify  the  pupils." 

In  Ferriter  v.  Tyler,  48  Vt.  444,  the  court 
says:  "It  stands  out  so  plain  as  not  to  be 
matter  for  debate,  even  if  it  he  not  expressly 
conceded,  that  schools,  in  order  to  realize 
the  intent  of  the  Constitution  Id  their  be- 
half, must  be  subjected  to  system  and  order 
under  established  mles," 

la  DofuOiae  v.  mehanb,  88  He.  879,  it  Is 
said:  "If  the  right  to  direct  the  course  of 
instruction  and  the  books  to  be   used  is 

fiven,  the  right  to  enforce  obedience  to  the 
Gtermioin^  power  must  manifestly  exist,  or 
the  determination  will  be  ineffectual.  It 
would  be  more  than  idle  to  grant  this  power 
to  direct  if  anyone  can  set  at  naught  tlie  ac- 
tion of  the  committee. " 

In  Roberta  v.  BmUm,  S  Cush.  198,  it  is 
said ;  "  The  power  of  general  su[>erIntendeDce 
vests  a  plenary  authority  in  the  committee 
to  arrange,  classify  and  distribute  pupils, 
in  such  a  manner  as  they  think  best  adapted 
to  their  general  proficiency  and  welfare.^' 

In  Hod^Hta  v.  BiKkport,  105  Mass.  475, 
the  Supreme  Judicial  Court  of  Massuchusotts 
says  of  a  statute  which  says  that  school  otH- 
cers  "shall  have  the  general  charge  and 
superintendence  of  all  the  public  schools  In 
town."  that  "this  general  power  by  neces- 
sary implication  includes  the  power  to  make 
all  reasonable  rules  and  regulations  for  the 
discipline,  government  and  management  of 
the  scliools. " 

To  the  same  effect  are  the  cases  of  SemU 
V.  Jioard  of  Kditenii'/n.  29  Ohio  St.  89;  Fertick 
V.  Micheti'v.  llllnd.  473.  9  West.  Rep.  394; 
King  V.  Jefffrton  City  School  Botird,  71  Mo. 
638,  86  Am.  Rep.  499,  and  many  othw  cases- 
ibat  might  be  cited. 

The  case  of  TruUeet  <!f  SehooU  v.  Peoj)le, 
87  111.  808,  30  Am.  Bep.  65,  is  one  of  a  line 
of  cases  opposing  the  principle  laid  down 
\n  Stats  V.  Wd>ber,  mpra,  in  so  far  as  affecttt 
the  right  of  the  parent  to  elect  what  studies 
in  the  prescribed  course  may,  and  what  may 
not,  be  pursued  by  his  child,  it  being  there 
held  thnt  the  parent  may  thus  elect.  To  the 
same  effect  are  Morrow  v.  Wood,  35  Wis.  ">fr 
(which  is  probably  the  leading  case  taking 
that  view)  ;  Rtdinon  v.  Po»t,  79  III.  567,  ami 
some  other  cases.  These  cases,  liowever, 
while  holding  that  a  pupil  cannot  be  com- 
pelled to  pursue  a  certam  study  against  the 
will  of  the  parent,  expressly  recognize  ami 
declare  the  right  to  classify  and  grndo.  and 
that  there  can  be  no  interference  by  the 
parent  with  that  right.  While  the  pari'nt 
may  say  that  his  child  shall  not  be  re(|iiin  d 
to  pursue  certain  studies,  as  to  such  studies 
as  the  child  does  pursue,  he  must  conform  to- 
the  established  rules,  and  mnst  take  them  in 
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the  order,  in  tbn  claases  and  in  the  manner 
prescribed  b;  the  school  officers. 

Id  Trtt»tee»  oj  SehooU  v.  People,  tuprv,  it  is 
said  :  "Under  the  power  to  prescribe  neces- 
sary rules  and  regulations  for  the  nmnage- 
raent  and  government  of  tho  schools,  Ihejr 
may,  uudoubtedlj,  require  classification  of 
the  pupils  with  respect  to  tbe  branches  of 
study  they  are  respectively  pursuing,  and 
with  respect  to  proficiency  and  degree  of  ad- 
vancement in  the  same  branchea.  .  .  . 
All  regulationa  or  rulea  to  these  ends  are  for 
the  benefit  of  all,  and  presumptively  promo- 
tive of  the  interests  of  all.  No  parent  has 
the  right  to  demand  that  tbe  interests  of  the. 
children  of  others  shall  be  sacriflced  for  the 
interests  of  his  child,  and  he  cannot,  conse- 
quently, insist  that  bis  child  shall  be  placed 
or  kept  in  particular  classea,  when  by  so  do- 
ing others  will  be  retarded  in  the  advance- 
ment they  would  otherwise  make;  or  that 
his  child  shall  be  taumht  studies  not  in  tbe 
prescribed  course  of  the  school.  ,  .  .  The 
rights  of  each  are  to  be  enjoyed  and  eicrcised 
only  with  reference  to  tbe  equal  rights  of  all 
others." 

And  in  Morrow  v.  Wood,  aupra.  It  la  ex- 
pressly stated  that  "  the  parent  did  not  pro- 
pose to  interfere  with  the  gradation  or  clas- 
sification of  tbe  school,  or  with  any  of  its 
rules  and  regulations,  further  than  to  assert 
his  right  to  direct  what  studies  bis  boy 
should  pursue  that  winter;"  that  is,  that 
be  should  be  allowed  to  omit  a  certain  study 
and  thus  stay  out  of  certain  of  tbe  estab- 
lished classes.  If  tbe  opinion  of  the  ma- 
jority of  the  court  in  this  case  should  stand 
as  declaratory  of  the  law,  it  will  be  unique, 
as  being  the  first  and  only  case  under  a  stat- 
ute which  confers  on  school  oflScers  general 
power  over  and  control  of  the  public  schools 
to  declare  the  right  ot  tbe  parent  instead  of 
the  school  officer  to  control  the  gradation 
and  classiflcatioh  of  the  pupils.  It  is  against 
all  the  authorities,  and,  in  principle  express- 
ly overrules  State  v.  Webber,  aupra. 

Power  to  establish  and  maintain  graded 
schools  has  been  possessed  by  the  school  offi- 
cers of  this  State  for  more  than  thirty-five 
Tears ;  the  Act  of  March  B,  1855  (1  Oav.  &  H. 
8tat.  542),  containing  Uiis  provision:  Hec. 
8.  .  .  .  They  may  also  establlsb  graded 
schools,  or  such  modlncatiffli  of  them  as  may 
be  practicable." 

The  Act  of  March  6,  1865  (1  Davis,  Stat. 
77ti),  contains  the  following:  "Section  14: 
The  trustees  shall  take  charge  of  the  educa- 
tional affairs  of  their  respective  townships, 
towns  and  cities.  .  .  They  may  also 
establish  graded  schools,  or  such  modlfica- 
tioQ  of  them  as  may  be  practicable  ;  and  pro- 
vide for  admission  into  the  higher  depart- 
ments of  the  graded  school  from  the  primary 
schools  of  their  township  such  pupils  as  are 
sufficiently  advanced  for  such  aamission. " 

Tbe  law  which  authorizes  the  establish- 
ment of  graded  schoolsby  necessary  implica- 
tion carries  with  it  the  power  to  establish 
and  enforce  all  necessary  and  reasonable 
regulations  for  grading  such  schools,  and 
for  establishing  a  course  of  instruction  there- 
in; to  assign  to  each  study  its  place  in  the 
course  and  to  prescribe  reasonable  rules  for 
18  L.  K  A. 
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the  progression  of  pupils  from  grade  to  grndo. 
In  addition  to  this,  the  Act  of  Maruli  8, 
1871,  confers  express  authority  In  tbe  follow- 
ing terms:  "To  establish  and  enforce  regu- 
lations for  the  grading  of  and  course  of  in- 
struction  in  the  schools  of  tlie  City,  and  fur 
the  government  and  diacipHue  of  mch 
scliooTs."    Rev.  Stat.  1881,  §4460,  cl.  7. 

The  Statute  authorizing  the  introduction 
of  the  German  language  as  a  branch  of  study 
was  enacted  Slay  5,  1869.  It  declares  in  ex- 
press terms  that  when  introduced,  it  is  **  us 
a  branch  of  study."   Rev.  Stat.  1881.  g44S7. 

This  was  necessarily  done  in  view  ot  exist- 
ing laws,  authorizing  tbe  establishment  of 
graded  schools,  with  the  attendant  power  to 
regulate  the  course  of  study,  assigninff  to 
each  branch  of  study  its  appropriate  place. 
As  a  branch  of  study,  it  is  like  the  other 
branches  of  study  prescribed  by  the  same  Act, 
subject  to  similar  regulation  by  the  school 
officers.  To  hold  otherwise  would  be  to 
hold  that  by  the  Act  of  May  5,  1869,  there 
was  an  implied  repeal  of  the  Statute  giving 
power  to  grade  to  school  officers  in  so  far  as 
this  one  branch  of  study  is  concerned.  It  is, 
of  course,  too  well  settled  to  require  cttatioa 
of  authorities  that  repeats  by  implicaticm 
are  not  favored,  and  that  the  two  statutes 
must,  if  possible,  be  constraed  in  pari  materia 
so  that  full  force  and  effect  can  be  given  to 
each.  Again,  by  what  rule  of  constructicHi 
can  it  be  said  that  when  the  Legislature  two 
years  later  conferred  power  to  establish  reg- 
ulations tor  tbe  grading  and  course  of  in- 
struction  in  the  schools  of  the  City,  it  in- 
tended to  and  did  except  one  branch,  and 
deny  to  the  school  Iward  any  control  over  itf 
Indeed,  as  I  underst«nd  the  position  and  ar- 

Sument  of  appellee's  f»unsel.  it  is  that  tbe 
uty  is  Imperative  to  provide  for  the  teach- 
ing  of  all  of  tbe  sttulies  prescribed  by  tbe 
Statute  in  each  grade.  In  this  they  are  at 
least  logical,  and  if  they  are  right,  the  power 
to  grade  schools  and  establish  a  course  of 
study  is  reduced  to  a  very  attenuated  shadow, 
as  each  person  whose  children  are  attending 
a  given  school,  who  wishes  them  to  be  taught 
in  any  one  of  the  required  studies  placed  ia 
grades  in  advance  of  that  to  which  they  bc- 
Tong,  can  compel  a  change  in  the  course  of 
study  for  bis  accommodation.  The  separate 
and  individual  opinion  or  caprice  of  the  par- 
ents will  be  substituted  for  the  judgment  of 
the  officer,  while  the  order  and  system  of  the 
school-room  will  give  place  to  anarchy. 

The  attempt  to  limit  tbe  appltoatlon  ot  tbe 
principle  declared  to  tbe  one  study  is  in- 
effectual. It  is  made  to  turn  on  a  question 
of  verbal  criticism,  by  which  process  the  con- 
clusion is  reached,  that  by  the  words  "any 
school"  as  used  in  section  4407,  mtpra,  is 
meant  the  particular  building  or  room,  with 
its  complement  of  teachers,  pupils,  etc.. 
which  chances  at  tbe  time  to  be  occupied  by 
the  pupils  whose  parents  have  presented  the 
petition,  whether  the  building  contains  those 
belonging  to  only  one  out  of  many  gndes, 
or,  like  the  ordinary  district  school,  antains 
those  of  all  grades  in  one  room. 

The  further  conclusion  is  also  reached,  that 
school  No.  32,  althoiuh  riiown  to  contain 
only  certain  pupils  befonglng  to  outain  of 
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the  lower  grades  In  the  city,  school  system, 
is  a  separate  and  distinct  BCbooI  within  the 
meaning  of  the  law.   This  process  of  exatni- , 
nstion  of  the  Statute  is  entirely  too  idIcto- 
scopic  to  afFoid  a  sotutloD  to  toe  problem. 
The  legislature,  In  the  enactment  of  this  law, 
was  prescribing  a  general  rule,  Intended  to 
govern  all  the  schools  of  the  State.   In  per- 
ha{»  the  majority  of  the  towns  of  the  State 
one  large  Imllding,  containing  many  rooms, 
accommodates  all  the  grades ;  the  pupils  start- 
ing in  the  primary  room  and  passing  in  time 
from  room  to  room,  as  they  pass  from  grade 
to  grade.    Suppose,  while  we  find  this  con- 
dition existing  in  a  given  town,  that  in  a 
Deighborine  town  we  find,  Instead  of  one 
luge  bailoing,  many  small  ones,  each  sep- 
steie  from  the  others ;  each  with  its  comple- 
meotof  teaidiers  and  pupils,  and  each  accom- 
modating a  single  grade.    With  promotion, 
its  pupils  pass  from  building  to  building, 
u  they  pass  from  grade  to  grade.    By  the 
rule  of  construction  thus  adopted  one  town 
has  a  single  school  and  the  other  has  many 
Khools.    In  the  town  with  the  single  large 
building,  the  parents  of  twenty-five  children 
stteuding  that  school  can,  upon  petition, 
hire  the  German  language  introduced  as  a 
blanch  of  study,  while  in  the  other,  although 
the  parents  of  many  times  tliat  number  peti- 
tion for  it,  unless  at  least  twenty-five  of  them 
are  in  one  of  the  buildings  they  cannot  hare 
iL  If  the  requisite  number  of  children  are 
found  only  In  one  oS  the  buildings,  they  can 
have  the  itudy  introduced  into  that  building 
and  grade,  and  in  none  of  the  others.  Did 
the  Legislature  intend  anv  such  thing?  It 
was  evidently  the  intention  that  a  much 
broader  view  should  be  taken.   The  child, 
when  It  enters  a  graded  school,  does  not  enter 
it  with  a  view  to  completing  Its  education 
In  a  tingle  grade ;  but  expecting  that,  as  In- 
tellect wvelopes  and  additional  acquirement 
comes,  it  shall  pass  from  gnide  to  grade,  from 
room  to  room  or,  if  you  please,  from  school  to 
school.   It  is,  of  course,  unfortunate  that 
many  pupils  are  unable  to  complete  the 
course,  and  In  that  way  are  deprived  of  the 
Instruction  which  can  only  be  given  to  them 
in  the  later  years  of  the  course.   For  this, 
no  remedy  can  be  devised.   It  is  true  of  all 
studies  which  in  the  course  prescribed  lie 
beyond  the  point  where  they  drop  out.  Under 
any  nyBtem  of  grading  which  will  give  time 
for  efficient  instruction,  some  studies  must 
wait  while  others  are  being  taken.   To  re- 
qaire  diildren  of  wimary  grades  to  pursue 
simoltaDeoaalT  all  of  the  tequired  studies 
would  be  to  Impose  on  their  untrained  In- 
tellects an  unreasonable  and  unjustifiable 
tax.  It  is  upon  this  that  all  systems  of  grad- 
ing ire  based,  with  a  view  to  the  gradual 
development  and  unfolding  of  the  child's 
tncntal  powers.   There  can  be  no  forcing  of 
this  development.   The  task  of  devising  the 
best  means  of  accomplishing  this  end  the  law 
bas  eotnisted  to  the  school  board.    It  was 
undoubtedly  the  legislative  purpose,  in  au- 
thoritiog  the  introduction  of  this  branch  of 
Mady,  to  give  opportunity  to  acquire  a  prac- 
tical knowledge  of  H.   How  could  this  be 
Kcomplisbed  if,  when  it  was  petitioned  for 
by  the  requisite  number  of  persons,  it  was 


not  thereupon  to  be  placed  ]n  tbc^ot^rse  with 
other  stualcH  and  provision  made  for  con- 
tinued and  progressive  instruction  In  It?  In! 
this  case'  is  It  expected  that  the  pupils  in 
school  No.  23  will  acquire  a  practical 
knowledge  of  that  study  in  the  brief  time 
they  will  remain  iu  that  grade? 

It  is  miinifest  that  in  that  short  time  tliey 
could  at  best  acquire  but  a  slight  and  super- 
ficial knowledge  of  the  rudiments  of  the  lan- 
guage, whl(^  could  be  of  no  practical  value 
whatever.  We  cannot  think  that  this  Is  what 
the  Legislature  had  in  view. 

In  the  course  of  instruction  prescribed  by 
the  appellant  seven  years  are  devoted  to  that 
study.  That  is,  the  cour^  of  instruction  in 
that  study  extends  over  that  time.  When  the 
parents  of  school  Ko.  83  asked  to  have  It  In- 
troduced In  that  room  did  they  expect  that 
when,  In  s  few  months  promotion  carried' 
their  children  to  other  grad^  instruction  in 
that  language  would  end?  When  the  Legis- 
lature provided  for  the  admission  of  tliat 
study  Into  schools  on  petition,  it  certainly 
meant  that  it  should  come  in  as  a  branch  of 
study  not  in  a  given  grade,  but  in  the  sQhool, 
viewing  the  school  as  an  entirety  from  the 
time  the  pupil  entered  It  until  he  left.  It  cer- 
tainly meant  to  leave  the  question  as  to  when 
and  where  it  could  be  most  efficiently  taught 
to  the  officers  entrusted  with  the  management 
of  the  schools,  as  they  entrusted  to  them  simi- 
lar discretion  with'  reference  to  all  other 
studies.  And  when  these  officers  show  the 
adoption  of  a  plan,  providing  for  the 
thorough  teaching  of  this  study  to  all  the 
school  children  as  soon  as  they  reach  a  cer- 
tain grade,  and  that  to  this  end  they  have 
provided  tjuildings  convenient  of  access  to 
all,  is  it  iust  or  fair  to  characterize  this  as 
a  propoBltlon  to  teach  the  study  imly  to  some 
other  children  in  some  other  put  of  the  City? 

Much  false  reasoning  in  this  case  comes 
from  considering  It  as  a  question  of  adding 
a  particular  study  to  the  course  instead  of 
adding  an  additional  study.  Suppose  this 
statute,  instead  of  providing  for  the  intro- 
duction of  the  German  language,  provided 
for  the  inttioduction  In  precisely  the  same 
manner  of  some  of  the  higher  branches  of 
mathematics ;  strike  out  the  words  "  German 
language,"  and  insert  instead,  algebra,  or 
trigonometry  or  geometry,  would  anyone 
seriously  insist  that  the  Legislature  meant 
that  when  a  petition  was  presented  by  the  re- 

Suisite  number  of  persona  for  its  introduc- 
on  as  a  branch  of  study,  the  Board  would 
not  only  be  required  to  admit  It,  but  might, 
on  demand,  becom[>e11ed  to  provide  for  teach- 
ing it  to  the  primary  grades?  Suppose  the 
last  Legislature  had  amended  the  law  by 
additional  proviso  in  precisely  the  same 
words,  except  that  It  had  called  for  the  in- 
troduction of  the  Hebrew  language ;  a  large, 
intelligent  and  useful  class  of  our  citizens 
would  have  special  Interest  in  such  a  law. 
Indeed,  the  great  mass  of  our  people,  be- 
lieving that  the  Hebrew  Scripture  is  the  Word 
of  God,  would  have  special  interest  in  such 
a  law.  If  the  reasoning  in  the  opinion  of 
the  majority  of  the  court  is  sound,  the  Board 
of  School  Conunissionftra  would  not  only  he 
compelled  to  admit  it  as  a  branch  of  study. 
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but  wotild  be  powerless  to  determine  where 
ID  the  course  of  study  it  should  be  taught, 
and  miglit  on  demand  be  compelled  to  pro- 
vide for  teaching  it  in  the  primary  grades. 
All  the  reasoning  as  applied  to  the  German 
language  would  apply  with  equal  force  .to 
the  Hebrew  language,  or  to  the  Italian  or 
French,  or  the  language  of  Sweden. 

I  do  not  question  the  power  of  the  Legis- 
lature to  limit  the  control  of  school  officers 
in  the  management  of  schools.  It  has  created 
these  offlceis  and  conferred  such  powers  as 
they  have.  Notwithstanding  the  fact  that 
time  has  demonstrated  the  wisdom  of  their 
coiirBe,  and  that  the  large  measure  of  dis- 
cretion vested  in  those  officers  has  been  a  po- 
tent factor  in  the  nagniflccnt  development  of 
our  scliool  system,  we  power  which  created 
can  destroy  them,  or  may  in  any  manner  cur- 
tail their  power.  It  is  not  here  a  question  of 
legislative  policy,  but  of  the  couRtruetion  of 
a  leKifllative  Act.  Although,  indeed,  if  one 
interpretation  given  to  this  Act  by  counsel 
for  appellee  in  argument  could  be  correct, 
there  might  be  a  question  of  legislative 
power.  I  refer  to  the  construction  which 
'A-ould  view  this  law  as  enacted  for  the  bene- 
fit of  Gcrmnns.  As  a  branch  of  study,  there 
can  be  no  objection  to  the  introduction  of 
the  German  language  info  our  schools.  It 
is  a  noble  language,  of  a  great  people.  It 
is  not  only  commercially  advantageous  to  our 
children  to  be  able  to  use  it,  but  it  intro- 
duces them  to  a  literature  singularly  rich 
and  strong.  But  neither  Germans,  Irench, 
English,  nor  those  of  any  other  foreign 
nationality  can,  as  such,  have  any  ri^htsln 
our  public  schools;  and  any  legislation  at- 
tempting to  recognize  or  confer  any  such 
right  would  lie  void. 

Our  Constitution,  providing  forasysteni  of 
common  schools,  contemplates  a  school  s}'storo 
for  the  education  of  the  children  of  American 
citizens  only,  and  such  an  education  as  will 
fit  them  for  the  duties  of  American  citizen- 
ship. Thiit  which  has  made  the  German 
emigrant  so  welcome  an  addition  to  our  popu- 
lation is  the  readiness  with  which  he  be- 
comes Americanized,  and  the  sincerity  of 
their  devotion  to  their  adopted  countiy  has 
been  sealed  in  blood  on  many  battle  fields. 
As  American  citizens,  their  riglits  in  our 
common  schools  are  the  same  as  if  they  were 
native  born.  But  the  doors  of  the  common 
school  can  only  legally  open  to  those  of 
foreign  blood  when  they  renounce  their  alien 
allegiance  and  pledge  fidelity  to  the  United 
States.  I  ainnot  think  that  the  Legislature 
intended  by  this  action  to  introduce  the  race 

auestion  into  our  schools,  or  to  recognize 
le  principle  that  any  other  key  than  that 
of  American  citizenship  should,  under  any 
pretense,  open  the  schoolhouse  door.  SounH 
public  policy  demands  the  emphatic  declara- 
tion that  in  this  country  and  under  our  fiag 
18L.R.A. 


there  is  room  for  but  one  nationality, —wfaera 
all  have  common  interest!  and  should  have 

one  common  language. 

In  my  opinion,  the  German  language  is, 
by  virtue  of  the  petition  presentea  and  the 
demand  made,  one  of  the  required  studies  in 
the  City  of  Indianapolis;  but  that,  as  such, 
it  stands  upon  precisely  the  same  footing  as 
all  the  other  required  studies,  and  should  bo 
given  its  proper  place  and  fair  proportion 
of  the  time  In  tne  course  of  instruction ; 
that  while  the  Board  of  School  Commissioners 
could  be  compelled  by  mandate  to  admit  it 
to  the  course,  if  they  refused,  their  discretion 
could  not,  and  cannot  he  further  controlled. 

Alandate  will  not  lie  to  control  or  direct 
the  exercise  pf  a  discretionary  power  by  a 
public  ofl3cer.  State  v.  Ikmaree,  80  Ind.  519  ; 
Madison  V,  Smith,  88  Ind.  502;  Jettep  v. 
BoberU,  50  Bid.  1 ;  Burn^  v.  Wt^xuh  di  B. 
Canal,  50  Ind.  251 ;  MUcJiett^.  "WileB,  59  Ind. 
864  ;  Fort  Wayne  v.  Cody,  43  Ind.  197  ;  BHnk- 
meyer  v.  Eva/istilU,  29  Ind.  167 ;  Michigan 
City  V.  RoUtU,  84  Ind.  471. 

Mandate  will  lie  to  compel  an  officer  to  act, 
but  not  to  control  the  manner  of  his  acting 
except  to  discharge  a  duty  specifically  en- 
joined by  law.  8ec  cas^  abovw  cited,  and 
also  State  v.  Ikmaree,  80  Ind.  519  ;  Indianap- 
olis V.  Patterson,  38  Ind,  157. 

This  is  the  rule  as  applied  to  scliool  offi- 
cers equally  with  other  pub!  ic  oftlcers.  State 
V.  Andretet,  108  Ind.  31,  6  West.  Rep.  249 ; 
Feriieh  v.  MicJiener.  Ill  Ind.  472.  9  West. 
Rep.  894;  Braden  v.  McNutt,  114  Ind.  21i, 
18  West.  Bep.  798. 

If  the  discretion  of  the  School  Board  can 
be  controlled  in  the  matter  of  this  particu- 
lar study,  it  can  be  as  to  all  of  the  pre- 
scribed Btudi"8;an(l  there  is  necessarily  sub- 
ordination of  the  power  of  the  School  IJourd 
in  grading,  to  the  will  of  each  individual 
parent  who  has  a  child  in  attendance  in  the 
school.    This  practically  destroys  it. . 

The  difference  between  the  views  enter- 
tained by  the  majority  of  the  court  and  my 
opinion,  briefly  stated,  is  this:  As  tlicy 
construe  the  law,  a  petition  and  demand 
will  only  require  tlie  admission  of  the  study 
of  the  German  language  tQ  the  particular 
building  In  which  uie  petitioners  children 
are  at  the  time  instructed,  and  to  no  other 
part  of  the  school ;  and  the  Board  of  School 
Commissioners  are  powerless  to  say  wherq 
that  shall  be :  while,  as  I  construe  the  law, 
when  the  petition  is  presented  and  the  de- 
mand is  properly  made,  that'  language  must 
be  placed  in  the  course  with  the  other  re- 
quired studies  for  the  equal  benefit  of  all, 
and  that  the  school  officers  have  the  same 
power  to  assign  it  its  place  in  the  course 
that  they  liave  over  any  other  study. 

For  the  foregoing  reasot^.  I  cannot  con<.'ur 
in  the  opinion  of  tbe  majority  of  the  court. 

Olds.  J.,  concurs  in  this  opinion. 
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Szpreu  antliorltj  ii  not  nbsolntelr 
meoessKB7  o  justify  tiie  uktng  ot  a  Htilp  of 
Uad  bom  a  mIiooUmxiw  lot  tor  ft  towoirar- 

(September  24,  1891.) 

RESERVATION    by    the    Supreme  Jnaiclal 
Ooort  for   nampBhlre  County  (Kuowlton, 
for  tbe  opinion  of  tbe  full  court  of  a  petition 
for  a  writ  of  certionui  to  ^nash  proceedings  of 
the  County  CommisBioDen  m  lay  ing  out  a  town- 
way.   Petition  diamimd. 
The  case  sun^cientlr  appears  ta  the  OpinlOD. 
Mr.  David  Hill  for  peiitionent. 
Mr.  W.  O.  Banett  for  respondeots. 

HolmeSf  J.,  delivered  the  opinion  of  the 

court: 

Tbe  short  cjuestlon  before  us  Ifl  wbetber 
Cjunty  commissioners  caL  take  a  9^ip  of 
laud  from  a  scboolbouse  lot  for  a  townway. 
Taking  the  strip  will  injure  the  lot  consider- 
ably for  Bchool  purposes,  but  will  not  pre- 
sent its  use,  so  far  as  appears.  We  must  as- 
sume that  the  way  i»  necessary,  and,  if  it  be 
material,  we  must  assume  that  taking  this 
strip  is  reasooably  necessary  for  tbe  way, 
wboevcr  may  be  the  llnal  judge  On  the  latter 
question  when  it  is  raised. 

The  case  thus  presented  lies  In  the  doubt- 
ful region  between  two  extremes  which  are 
free  from  doubt.  Ordinarily  a  highway  or 
railroad  could  not  be  laid  out  longitudinally 
orer  a  preriously  established  railroad  or 
highway  by  virtue  of  general  statutory 
powers  or  without  special  authority  from  the 
Legialattire.  Wat  Boston  Bridge  v.  MidAU»ex 
Ornnty  Cbrnw.  10  Pick.  370,  272 ;  Springfield 
T.  QmRKtieut  JUmt  R  Go.  4  Gush.  68.  71 ; 
BmtnAM.  B.  0>.y.  LawaAL.  B.  Go.  124 
Xass.  868,  871.  On  tbe  other  hand,  In  the 
sbflcnce  of  tpeclal  regulations  and  by  virtue 
of  a  generml  authority  to  lay  out  such  roads, 
Mceawiy  croesines  could  be  made.  When 
we  ctKne  to  more  difficult  cases  we  draw  little 
aid  from  the  varying  statements  of  general 
principles  under  which  authority  will  be 
mpH^  to  take  land  for  a  second  public  use. 
Awton  A  A.  R.  Co.  v.  Jtoifcwi,  140  Mass.  87, 
^,  1  New  Eng.  Rep.  M ;  Providence  dt  W. 
fi.  (Jo.  T.  Normch  A  W.  R  Co.  138  Mass. 

279 ;  BotUm  A  M.  B.  Co.  v.  loweK  A  L. 
R  Co.  124  Mass.  868.  870;  WeUingUm  Feti- 
HoMT,  16  Pick.  86,  105. 

We  must  consider  the  relative  importance 
svl  the  neoessities  of  the  two  uses  generically, 
tte  extent  of  the  barm  to  be  done,  accept  any 
light  that  history  may  throw,  and  make  up 
our  mindi  under  all  the  cireumstancos  of  tbe 
Puticnlar  case  aa  best  we  can.  To  put  cases 
■Kver  to  the  present  and  lying  between  tbe 
two  eitremes  which  we  have  mentioned,  it 
*ouId  be  a  stroDg  thing  to  say  that  without 


special  circumstances  county  commtasfonera 
or  other  like  officers  acting  under  general 
powers  could  lay  out  a  highway  throu^  a 
public  reservoir  so  as  to  ruin  it.  See  State 
y.  Montclair  R.  Co.  85  N.  J.  L.  838 ;  and  as 
further  examples  on  this  side.  Re  Bost'fn  A 
A.  R  Qo.  08.N.  y.  574 ;  iWerf  park  A  C. 
I.  R.  Co.  V.  WiUiamsoR,  91  N.  Y.  553.  On 
the  other  band,  if  a,  tract  of  land  were  held 
for  public  purposes,  which  was  so  broad  that 
it  was  impracticable  to  go  around  It  and 
which  could  be  crbased  without  serious  htirm 
by  tbe  edge  of  a  stream  that  flowed  through 
It,  it  well  might  be  held  lawful  for  the  way 
to  cross  it.  See  Wood  v.  Macon  A  B.  B.  Oo. 
08  Qa.  nSO. 

The  proviso  of  our  Act  of  ItSHi,  cliap.  187, 
S  1,  the  original  of  Pub.  Stat,  chap.  82. 
S§  29,  80,  Implies  veir  clearly  that  any 
"railroad  or  other  public  easement  already 
locutetl"  through  a  graveyard  wa.s  luciiled 
lawfully.  The  law  seems  to  be  different  In 
Connecticut.  Etergreen  Cemetery  Asxa.  v.  New 
ffaven,  43  Conn.  234.  When  It  is  considered 
that  very  large  tracts  of  .land  often  are  ap- 
propriated to  school  purposes  (see  Statute 
October  S,  1782,  1  Mass.  Spec.  Laws.  33,  34; 
March  23,  1784,  1  Spec.  Laws,  72;  March  11, 
1791,  1  Spec.  Laws.  808;  November  17,  1792, 
1  Spec,  taws,  899;  March  8,  1801,  2  Spec. 
Laws,  433),  it  is  impossible  to  accept  on  un- 
qualiSed  rule  that  no  part  of  such  land  can 
be  tak^a  for  a  way  uuder  any  circumstances 
without  an  express  enactment.  In  the  only 
case  which  we  hive  found  precisely  parallel 
to  this  it  was  held  that  the  strip  was  law- 
fully taken  from  the  school  lot.  Rotninger 
V.  Simmoru,  88  Ind.  463.  See  also  Indiaaa 
Cent.  R.  Co.  v.  StaU,  8  Ind.  421,  425. 
■  The  oonverae  oaae  of  an  attempt  to  place  a 
schoolhouae  within  the  limits  of  a  highway 
is  by  no  means  so  strong.  Apart  from  any 
comparison  of  tbe  two  public  uses,  usually 
there  can  be  no  necessity  for  tbe  selection  of 
such  a  place,  since  there  is  a  much  greater 
freedom  of  cAioice  as  to  where  a  scboolbouse 
shall  be  put  tbau  where  roads  shall  run.  But 
to  show  the  views  which  have  prevailed  in 
Massachusetts  we  quote  the  following : 

"November  9,  1702.  The  motion  presented 
in  writing  by  Nathl.  BySeld  and  Ebenezer 
Brentou,  Esqrs.,  for  a  resolution  of  this 
question,  viz, :  whether  the  setting  up  a 
Court-house  or  schoolhouae  in  the  street  of 
aby  town  within  this  Province  where  the 
street  is  so  wide  as  to  leave  not  less  than 
twenty-flve  feet  clear  for  passage  on  each  side 
of  sd.  edifice,  be  not  allowable  within  the 
true  meaning  and  intent  of  the  Act  entitled 
'An  Act  to  Prevent  Incroachmeuts  upon 
Highways,  Streets,  etc.'  and  of  the  proviso 
In  the  said  Act,  —was  returned  from  the  rep- 
resentatives with  the  cooourrence  of  that 
House  to  tbe  Besolve  iMut  thereon  by  the 
board  on  the  4th  currt.  to  wit,— 

"Resolved,  that  the  above  building,  being 
a  public  use,  and  within  the  reason  of  the 
proviso  in  the  said  Act,  and  that  the  erecting 
of  the  same  shall  be  accounted  by  this  court 
no  breach  of  the  said  Act  whicJi  resolve  it 
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coiifient«d  to  J.  Dndler.  From  Beoords  of 
tliegoverDorandcoancfl.Yn.,  S91,lnl  Prov. 
LawB,  868." 

The  Act  In  question  was  the  Act  of  1698, 
cbap.  2.  Very  plainly  schoolhousei  were  not 


eaved  by  the  proriao,  but  thev  were  read  fa 
by  tlie  fbregoing  resolve.   If  the  present  cum 
had  been  printed  we  think  the  nDSMcr 
would  have  been  mors  unheHiiating  itili. 
PeHtim  tUmimi. 


OBEGON  SUPREME  COURT. 


George  W.  HA-HN,  Bapt., 

V. 

BAKER  LODGE.  No.  47.  A.  7.  &  A.  H.. 
Appt. 

I  (....Or.....) 

*1.  Ctnuita  of  roonw  we  i^artmmtfl  in  a 

buUdlav,  like  leasee  of  tfae  game,  most  be  con- 
strued aooorcliiiff  to  tbe  Intention  of  tbe  parties, 
and  with  refvrenoe  to  tbe  subject  matter  upoa 
which  thef  operate. 

8.  Wbera  the  Imagnaf  ot  the  grmMt 
does  not  purport  to  convey  an  est»t« 
or  Interest  In  tbe  land  or  building,  or  anj  portion 
of  It,  but  only  a  eertaln  room  located  In  such 
bulldlnir,  namelr,  **the  middle  room  or  haQ  of 
tbe  upper  stcrr,"  oarefuUr  dlsttoffulBhlng  by  its 
provtsloDi  tbe  room  granted  from  other  rooms, 

'  and  oootains  do  stipulation  as  to  rebuilding  lo 
ease  ot  lire  otter  oasual^,  and  such  building 
is  destrored  br  fire,  and  the  Identttjr  and  exist- 
ence of  the  room  as  such  were  extlDgulshed, 
there  wu  nothing  remaining  upon  which  the 
eonverance  oould  operate,  and  ^e  rights  of  the 
defendant  terminated. 

8>  If  MMMosantfkv*  pMrttenlar  pnr- 
pom  la  cnuitod*  wben  the  purpose  no  miger 
exists  there  is  an  end  of  the  easemrat. 

(JnneKlWM 

APPEAL  hy  defendant  from  a  decree  of  the 
CircQit  Court  for  Baker  County  in  favor 
of  complainant  in  a  suit  brought  to  enjoin 

•Head  notes  br  LOBD,  J. 


Nora.<— OkmwtNines,  sole    part  of  M/dfttffcomMtfs 
a  mere  easement. 

When  a  bulldhig  is  so  constructed  that  one  part 
of  it  is  made  tributary  to  the  other,  on  a  sate  of 
that  part  of  It  which  is  tributary  the  natural  pre- 
sumption will  be.  tn  the  absence  of  an  express 
WietHDent  to  Uie  contivry,  that  tbe  purchaser 
lakes  tbe  part  be  buys  subject  to  surfa  use  by  the 
other  part  as  the  meehanioal  arrangement  of  tbe 
bulldlnc  Imposes.  Sayo  t.  Newho*.  IS  N.  J.  L.  J. 
179. 

Where  the  owner  of  two  itores  containing  but 
one  night  of  stairs  sold  the  store  m  which  tbeie 
were  no  stairs,  and  described  it  by  metes  and 
bounds,  the  oonveyanoe  did  not  carry  with  It  the 
right  of  way  of  necemlty  over  tbe  flight  of  stairs. 
Millwell  V.  Foster,  8  Hew  Sng.       dU,  80  Me.  888. 

When  tbe  owner  of  an  entire  estate  makes  one 
partof  It  visibly  dependent  for  the  meaoB  of  aooesa 
upon  another,  and  oreates  a  way  for  Its  benefit 
over  the  other,  and  then  grants tliedeitendetit  pvt. 
the  other  part  beoomee  aubaertrient  thereto,  and  the 
way  constitutes  an  easement  appurtenant  to  tlie 
estate  sntnted,  and  passes  to  tlie  grantee  as  accee- 
Borlal  to  the  IwncQoial  use  and  enjoyment  of  tbe 
granted  prcmlees.  Natfoaal  Ezch.  Bank  v.  Cun- 
nlnRliam,  48  Ohio  St.  S7&. 
1SL.R.  A. 


defendant  from  ioterferiog  with  complainaDt's 

{>roperty.  and  to  recover  damsges  for  such 
nterfcrence.    Affimud.  except  astoao  muc/i 
the  decree  at  awarded  damagee. 
The  facts  sre  stated  in  the  opinion. 
Mesert.  Hyde.  Johns  A  Olmatead  and 
T.  C.  Hyde  for  appellant. 

Me»»rt.  WilUama  9t  Wood,  for  respond- 
ent t 

The  conveyance  by  deed  or  demise  of  aa 
upper  story  in  a  buildins  vesta  in  tbe  grantee 
no  interest  in  the  soil,  and  with  the  destruction 
of  the  premises  his  estate  terminates. 

Barringtonv.  Watton,  11  Or.  145;  StoekiotU 
T.  Hunter,  63  Mass.  44tM65;  Gratis  v.  Ber- 
dan,  26  N.  T.  499;  Ft'nfon  v.  Cornish,  5  Ohio. 
478;  ahawmvt  Nat.  Bank 'r.Botton.n^iA^»a&, 
m-181:  AiMvwih  T.  mt.  88  Cal.  90;  Ktrr 
V.  MerAanit  Exdk,  Co.  8  Edw.  Oh.  816.  6  L. 
ed.  672:  Thamt  v.  Witmm.  9  West.  Rep.  45. 

110  ind.  m. 

When  the  estate  Is  destroyed  to  which  an 
easement  is  appurtenant  the  euement  ii  ezlin- 
guished. 

Qayettif  v.  Bethune,  U  Uasa.  49;  Ballard  v. 
Butler,  80  Me.  I»4;  Mumy  v.  Union  Wharf 
Proprt.  41  Me.  34;  Haneoek  v.  WentwortJi,  43 
Mass.  446;  National  O.  M.  W.  Co.  v.  Donald, 
4  Hurlst.  &  8,  16:  AUen  v.  Qomme.  U  Ad. 
&  El.  759;  Henmng  v.  Burnet,  8  Excb.  187; 
Wasbh.  Easem.  &  Berv.  8d  ed.  pp.  654-657; 
3  ToulUer,  Droit  avU,  632. 

A  mutual  easement,  as  a  parly-wall,  is  ex- 
tinguished If  the  wall  be  destrojed  without 
any  act  of  either  party,  as  by  fire. 


Qrants  of  apartments  tn  a  building  must  be  con- 
strued according  to  tbe  Intention  of  the  parties 
and  with  reference  to  the  subject  matters,  which 
are  rooms  or  apartments,  speclflcally  dceiguaUMl  by 
numbers  or  otherwise.  Kerr  v.  Merchants  Excb. 
Co.  B  Bdw.  Ch.  16, 6 1,,  ed.  (SIS,  followed  In  AuAttn  v. 
Field,  7  Abb.  N.  8.  H,  1  Bheld.  218;  HiDiard  v.  Nen' 
York  *  G.  O.  C  Co.  n  Oblo  8t.  668. 

A  cellar,  room,  ete.,  may  pass  by  tbdr  own  terma 
and  nothing  more,  and  where  land  is  not  men- 
tioned no  land  passes.  Doe  v.  Burt,  1  T.  &.  KH; 
Fenniddock^  Cue,  5  Ooke,.10n. 

Tbe  owner  tft  land  can  oobvcQr  it,ortbe  pro&ta  of 
It,  In  such  parcels  as  be  thinks  proper  he  can  grant 
the  right  to  occupy  a  room  In  tlie  third  story,  to 
occupy  a  second  story,  a  room  in  tbe  flrst  story,  or 
the  cellar  or  part  of  the  oellar;  but  by  such  grants 
the  land  does  not  pass,  idthough  the  land  Is  neciK- 
sary  to  sustain  those  parts  of  tbe  house.  WInton 
T.  Cornish,  6  Ohio,  477:  Kerr  v.  Hercbants  Bxeb. 
Go.  8  Bdw.  Ch.  81&,  6  Xi.  ed.  Kit;  Rowan  v.  Kelsej,  4 
Abb.  App.  Deo.  Ur.  8  Eeyes.  197. 

An  annexation  to  4ie  treeludd.  Impossilde  of 
separation  from  the  building  erected  thereon,— as 
a  secoud  story  eretiled  upon  the  biilldlng,~mu8t  be 
regarded  as  tbe  rit^ht  to  a  mere  use,  and  not  of  nn 
Interest  In  tbe  land:  and  upon  such  a  grant  the 
mere  proprietary  IntereK  In  the  real  estate  cannot 
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liiteired  v.  Citeo,  4  Saodf.  480;  Partridge  v. 
Gilbert,  15  N.  T.  601;  Heartt  t.  Eruger,  9  L. 
R.  A.  1S5,  121  N.  T.  886. 

Lord*  J.t  delivered  the  oplnioo  of  the 
court: 

This  Is  a  salt  in  equity,  brought  by  the 
plaintiff  to  restrain  the  defendant  from  in- 
terfering with  certain  alleged  rights  in  cer- 
tain premises  claimed  by  tbe  plaintiff.  The 
facts  out  of  which  tbe  question  presented  for 
oar  consideration  arose  are  substantially 
tbese:  The  plaintiff  was  tbe  owner  of  a 
certain  lot  in  Baker  City,  upon  which  waa 
ererted  a  two-story  building,  the  middle  room 
at  hall  io  the  upper  story  of  which  was 
owned  by  the  defetuiant,  and  used  as  a  lodge 
ball,  and,  as  appurtenant  thereto,  it  owned 
an  easement  as  a  means  of  ingress  and  egress. 
Tbe  room  owned  by  the  defendant,  being  a 
middle  room,  had  front  and  rear  walls  and 
two  lateral  walla.    A  fire  occurring,  the 
whole  building  was  substantially  destroyed. 
The  roof,  floors,  joists,  windows  and  doors 
were  totally  consumed  by  tbe  flames ;  and  at 
Uk  same  time  the  rear  and  front  walls  were 
entirely  destroyed  to  their  foundation,  and 
oolr  a  portion  of  tbe  lateral  walls  remained, 
vludi  were  flre-cracked,  shaky,  and  unlit  for 
use.   So  far  as  relates  to  tbe  second  story, 
only  a  portion  of  the  lateral  walls  were  left 
above  tbe  second  story,  and  as  they  stood 
they  were  unsafe,  and  Dnu;tically  useless  for 
rebuilding  purposes.   The  other  walla  were 
destroyed,  so  that  tbe  middle  room  in  tbe 
sBcoDd  atwy,  used  as  a  hall  by  the  defend- 
ants, and  its  foundatlona,  were  practically 
destroyed  by  the  conSaicration,  and  its  iden- 
tity lost  or  eztinguisGed.    While  there  is 
some  conflict  in  the  eridence.  there  is  none 
npoo  which  to  base  the  contention  that  there 
was  any  aufficieot  portion  of  the  lateral  walls 
Kmaining  to  preserre  the  identity  of  the 
middle  room,  or  that  sueh  portions  as  re- 
maioed  were  sofficleDtly  aafb  tor  rebuilding 
porpoaes  as  (hey  stood.   The  practical  de- 


duction from  the  evideace,  considered  as  a 
whole.  leaves  no  doubt  that  the  middle  room 
in  tbe  upper  story,  owned  by  tlie  defendant, 
was  wholly  destroyed,  and  that  tbe  building 
itself  was  substantially  destroyed.  Upon 
this  state  of  facts,  tbe  inquiry  is.  Had  the 
defendant  the  rl^bt  which  it  undertook  to 
exercise,  and  which  this  suit  is  brought  to 
enjoin,  of  rebuilding  tbe  walls  for  tbe  pur- 
pose of  reconstructing  an  upper  story,  and 
recreating  a  middle  room,  to  be  used  as  a 
lodge  ball  in  the  place  of  ttie  one  destroyed 
by  the  fire?  By  its  conveyance  the  defendant 
had  granted  to  it  wliat  was  known  and  s^led 
as  the  middle  room  of  the  upper  story  of  the 
building,  and  an  easement  of  ingress  and 
egress.  There  is  no  provision  in  it,  or  right 
given  to  tbe  defendant,  in  case  of  the  destruc- 
tion of  the  upper  story  by  Are,  or  of  the 
building,  itself  to  rebuild  it.  It  does  not. 
In  terms,  grant  or  convoy  tbe  land,  and  docs 
not  purport  to  grant  or  convey  tbe  building, 
but  only  tbe  middle  room  or  ball  in  the 
upper  storv,  and  without  any  Btipulation  as 
to  rebuilding  in  case  of  Are.  It  seems  to 
us  that  conveyances  of  this  kind,  like  lenses 
of  apartments  in  buildings,  must  be  construed 
according  to  tbe  intention  of  tbe  parties,  and 
with  re^rence  to  the  subject  matter  upon 
which  they  operate.  As  applied  to  a  lease, 
the  doctrine  of  the  law  is,  when  it  Is  not 
the  intention  to  grant  any  interest  in  the 
land  further  than  is  necessary  for  the  enjoy- 
ment of  the  room  leased,  that  when  such 
room  is  destroyed  there  Is  nothing  upon 
which  tlie  demise  can  operate,  and  that  the 
lease  terminates  with  tlie  destruction  of 
tbe  thing  leased.  JTarrinffUm.  v.  Watton,  11 
Or.  148.  The  application  of  this  doctrine 
is  well  illustrated  in  the  case  of  Stoekieell  v. 
Hunter,  11  Met.  448,  in  which  this  question 
was  carefully  considered.  In  tbat  case  tbe 
lesstHT  of  a  three-story  building  leased  tbe 
cellar  or  basement  to  a  tenant  for  five  years, 
and  the  ottier  stories  to  other  tenants ;  but  the 
lease  contained  no  stipulation  as  to  rebulld- 


be  recovend.  Thoroe  v.  WUson,  9  West.  Bep.  4^ 
U0lDd.82S:2Warttb.BeaI  Prop-SS. 

The  ricbt  whlob  one  pxoiwlatiw  has  to  some 
vnflt,  benefit  or  lawful  use  out  of  or  over  the 
sttrte  of  another  proprietor.  Is  merely  an  ease- 
wwt.  Bltger  v.  Parker,  8  Cush.  1«. 

So  tbe  grant  of  a  rigbt  to  have  ami  to  boM  a 
mmidstorytoa  buUdhvfortbeniBof  alodfeli 
ttcnement  t  Waafab.  Beal  Prop. ». 

No  cMate  can  be  created  of  mere  space  ot  air 
■bore  groond:  and  though  propertr  to  a  room  may 
l»eaQv^«d  (Brooke.  Abr.  Demand,  VK  Tear  Book 
SHeD.niL.  p.  9);  ret.  tf  tbe  foundation  fail,  tbe 
property  roes:  It  oeaseawitb  tbe  thing  Itadf.  Jaok- 
NQ  t.  Bust,  >  Johns,       JaokaoD  v.  Hay,  16  Johns. 

So  if  •  cfaurob  is  btmied.  tbe  riaM  to  a  pew 
tl>«ntnligoiie.  TreliahT.Platt,50ow.M^ 

A  dMocOon  is  made  between  tbe  lease  of  a 
house  tnd  lease  of  an  apartment  therein.  In 
Ike  foriDer  case  the  lease  carries  with  It  the  land 
vbemm  the  house  stands;  in  the  latter  case  it 
l^iioL  nius.  where  a  cellar  WHS  leased,  and  the 
wMtog  was  destroyed  by  lire.  It  was  held  that  the 
*>Ke  had  no  right  to  roof  in  the  space  be  had 
'<5"wly  occupied.  WlntOD  v.  Oomlah,  fi  Ob!o,  477. 

Tlx  intereet  of  the  occupier  of  a  room  In  a 
"undlog  li  peeaUsR  be  has  tfmply  tlie  right  of 


oooupation.  and  a  destruotloo  of  the  huitdlng  ends 
tbat  right.  Kerr  v.  U»«hants  Bxch.  Co.  8  Bdw. 
Cb.81S,SL.ed.0ni  Graves  v.  Berdan,n  Barb.  lOO: 
Bmltta  V.  St.  Phfllps  Ctanrob.  ]0  Gem.  Rep.  iTS,  107 
N.  T.  flIO;  Tenant     Qoldwin.  1  ealk.  SOO. 

A  destmetlon  of  the  bouae  in  the  atwence  of 
oovenanta  to  repair  terminates  tbe  traancy.  Aios- 
worth  V.  Bltt,  SB  OaL  SO;  OtamberlalD  v.  Godfr^, 
n  Ahi.  OH:  KeHlUan  r.  Bolomon.  41  Ala.  850c  Rowan 
V.  Kelaey,  18  Barb.  400. 

If  the  building  is  destroyed,  no  rlfrht  of  poKsce- 
sion  in  any  part  of  tbe  lot  remains  In  any  of  tbe 
fmrmer  oooupanta.  Peanie  v.  Colden,  8  Barb.  GST. 

At  tbe  expiration  of  a  lease  of  land,  an  action  of 
ejectment  for  the  lot  alone,  by  tnetea  and  bounds, 
lies  against  parltefl  occupying  separately  the  dif- 
ferent stories  of  tbe  building,  as  Joint  trespastien 
on  the  land.  In  using  It  to  upliold  tbe  building,  uoA 
plaintiff  la  not  bound  to  elect  atmlnst  which  one  he 
will  proceed,  Pearce  v.  Ferris,  10  N.  T.  886. 

KrtfnfpifshmenC  nf  easement;  * 

An  easement  is  one  of  tbe  rights  of  proi>ertr 
which  may  be  eztinifulsbed  or  destroyed.  8cu 
Hancock  v.  Wentwortb,  6  Met.  MS;  1  Bolle,  Abr. 
let:  2  Fnumei,  Tratt4  de  VolfPlnoffe,  4(»;3TouUler, 
Droit  Civil.  SSS;  Wasbb.Easem.70L 
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ing  in  case  of  fire,  and  it  was  beld  that  the 
deatructioD  of  the  building  terminated  the 
lessee's  rights  la  the  premises.  It  was  put 
upon  the  ground  that  such  lease  of  distinct 
rooms  or  apartments  do  not  carry  any  interest 
in  the  land  beyond  that  connocted  with  the 
enjoyment  of  the  particular  room ;  that  the 
room  was  the  thin^  leased;  and  that  the  de- 
struction of  the  thing  leased  necessarily  ter- 
minated the  lessee's  interest  tliercin.  The 
real  question  In  all  such  cases,  as  it  must  be 
in  the  case  at  bar,  is  whether  tiie  intention 
of  the  parties,  collected  from  the  whole  in- 
strument, was  to  grant  any  estate  in  the  land. 
The  language  in  the  conveyance  precludes 
the  idea  that  it  was  the  intention  to  grant 
the  building,  or  any  portion  ol  it,  hut  only 
a  certain  room  located  in  that  building  (^'the 
middle  room  or  hall  of  the  upper  story"), 
which  is  the  principal  thing  granted,  and 
wliich  is  identilied  by  description  to  distin- 
guish it  from  other  rooms. 

As  the  conveyance  docs  not  purport,  in 
terms,  to  grant  any  estate  or  interest  in  the 
laud,  and  as  the  provisions  of  the  conveyance 
carefully  distinguish  the  room  gmnted  from 
other  rooms  of  the  building,  and  as  it  con- 
tains no  stipulation  to  rebuild  in  case  of  fire 
or  other  casualty,  there  is  nothing  to  be 
taken  by  implication  to  justify  us  in  holding 
that  any  grant  of  an  estate  in  the  land  wa^ 
intended.  It  is  not  doubted  that  there  may 
be  a  freehold  interest  in  a  part  of  a  building. 
1  Washb.  Real  Prop.  18.  Nor  do  we  wish 
to  be  understood  ft?  holding  that  the  sale  of 
an  interest  in  a  building  may  not  be  a  sale 
of  an  estate  or  interest,  in  the  subjacent  soil. 
What  we  are  trying  to  indicate  is  that,  by 
the  terms  of  the  interest,  it  is  the  middle 
room  or  liall  of  the  upper  story  which  was 
granted  to  the  defendant,  and  not  a  part  of 
the  building ;  that  the  defendant  did  not  ac- 
quire any  right  of  ownership  in  the  building, 
or  any  part  of  it,  but  in  the  room  or  space 
inclosed  by  that  part  of  the  building  which 
was  dcscritied  and  identified  as  the  middle 
room  or  hall  of  the  upper  story.  This  it 
owned;  and  so  long  as  it  existed,  and  its 
identity  was  preserved,  the  defendant  had 
the  right  to  Ito  enjoyment.  But  when  the 
fire  destroyed  the  building,  and  the  identity 
of  the  room  and  its  existence  as  such  were 
extinguished  and  at  an  end,  there  was  nothing 
remaining  upon  which  the  defendant's  con- 
veyance could  operate,  and  its  rights  at  once 
terminated.  In  S^erm  t.  IFMmk  110  Ind. 
18LB.  A. 


335.  9  West.  Rep.  45,  where  a  committee  on 
behalf  of  the  order  of  freemasons  had  granted 
the  right  to  construct  a  second  story  upon  a 
building  erected  by  the  owner  (rf  the  land, 
"to  hare  and  own  said  second  story  for  their 
use  perpetually,"  It  was  held  that  they  did 
not  acQuire  any  proprietary  interest  in  the 
freehold  of  which  such  second  story  became 
a  part.  In  construing  the  Instrument,  the 
court  says :  "  It  is  evident  that  the  instru- 
ment relied  on  by  the  appellant  does  not  con- 
vey an  interest  in  the  land and  then  adds : 
"For  it  is  quite  clear  that,  if  the  buildings 
should  be  totally  destroyed,  the  rights  of 
ihe  appellants,  and  of  their  grantors  us  well, 
wouldatonceterminate."  Astlie  Instrument 
grants  the  defendant  no  estate  in  the  land, 
and  contains  no  stipulation  of  the  right  to 
rebuild  In  case  of  destruction  by  fire  or  other 
casualty,  it  would  seem  to  be  plain  that  it 
was  the  intention  of  tlie  parties,  collectedi 
from  their  agreement  and  its  subject  matter, 
that  the  agreement,  and  the  relation  created 
bv  it,  should  terminate  with  the  destruction 
of  the  building. 

The  remaining  question  Is  whether  the 
easement  for  the  purpose  of  i  ngress  and  egress 
was  extinguished  by  the  destruction  oftiie 
building.  The  fndsshow  that  such  easement 
was  granted  for  the  particular  purpn.se  of 
affording  ingress  and  egress  to  the  building. 
Without  it  the  principal  thing  (the  room 
granted)  would  be  practically  useless.  It 
was  essential  and  necessary  for  the  enjoyment 
of  the  room,  and  was  granted  on  account  of 
it.  Nor  is  It  of  any  use,  within  the  purposes 
of  the  grant,  without  the  existence  of  the 
room.  In  such  case,  the  general  rule,  as 
stated  by  Mr.  Washburn,  is  that,  "if  an 
easement  for  a  particular  purpose  is  granted, 
when  that  purpose  no  longer  exists  there  is 
an  end  of  the  easement."  Washb.  Basem. 
pp.  654,  6S7.  When  the  reason  and  necessity 
for  the  easement  ceased,  within  the  intent 
for  which  it  was  granted,  as  It  did  when  the 
building  was  destroyed  by  fire,  it  would 
logically  result  there  was  an  end  of  the  ease- 
ment. 

For  these  reasons  we  think  there  was  no 

error  upon  the  legal  questions  presented  by 
this  record,  but  that  tn^  damaget  atearded  art 
not  Justified  hy  thefaeU  uiider  the  drcunutanees, 
and  that  the  decree  awarding  them  must  be  dis- 
aUowed,  but  in  ali  othtr  things  inPrnud,  and  so 
it  iftoidflnd. 


Digitized  by 


IBM.  t*MM  T.  Warn  MlODU  SOHOOL  DuowoK  Ml 

OONKBOnCfUT  BUFRSMB  GOOBT  OV  BBBOBS. 


J(Aii  D.  TALB 

WEST  HTOBLB  SCHOOL  DISnUCT. 

(U  Ctmn.  «B».) 

A  Alld  UTinf*  with  »  domlellad  resident 
and  iaxpmyer  of  »  achool  dlstrtet  «•  a 

BMobrr  or  hii  famllr,  with  the  expeotattOD  on 
tbe  put  or  all  paitlei  toterested  that  this  relaUoD 
vUl  oooUoa«  pennMUDtly.  although  ghe  bu 
Derer  been  fomwllr  adopted  and  may  not  nave 
•  domidl  Id  tbe  teofanlml  MBse  of  that  term  In 
tkedvtnct.  boa  ■  "rwldeooe"  la  that  district  for 
•ebool  purpoaes  and  cannot  be  compelled  to  pay 
tuttk>D  aa  a  Doo-reeldent. 

APPEAL  fay  defendant  from  a  lailgmmt  of 
tbe  Superior  Court  for  Harirord  Count? 
restraining  it  from  loterTeriDg  with  theatteod- 
mnce  of  a  certain  cbtld  upon  the  public  adiools 
of  the  district.  Affirmed. 
Tbe  facta  are  itated  in  tbe  opinion. 
Mr.  Charles  E.  Gross  for  appellant 
Mr.  T.  M.  H&ltble,  for  appe 
It  u  tbe  undoubted  rigbt  of  a  fatber  or  guar- 
dkn  to  fix  tbe  residence  of  a  minor  at  some 
place  otber  than  bis  own  residence  or  domid). 

A  guardian  bas  tbe  same  power  over  his 
ward  that  a  parent  bai  over  bis  cbtld.  He  bas 
the  custody  of  his  person,  and  may  appoint  the 
l^ace  of  bis  resideoce. 

Haiyi^e  r.  BaMnt,  5  Pick.  961  See  also 
Kirkland  r.  WhaMp.  4  Allen,  468. 

Residence  for  school  purposes  differs  entirely 
from  thf*  fixed  and  permaoeDt  resideoce  neces- 
mrj  to  gain  a  settlement. 

kiiton  Sfhool  Ditt.  No.  1  t.  Braffdon,  28  N. 
R  507:  Brentwood  School  Ditt.  No.  t  r.  Poi- 


KoTB.— flOMmon-Mltool  prfvfle^et  an  regulatcdt  by 
statute. 

Tbe  rlfbt  to  be  educated  In  the  common  BCboola 
«f  tbe  State  la  one  derived  entirely  from  legislation, 
aaA  aa  soch  Is  subleotto  suob  Umltattons  as  the 
IitHlsiiiiii  may.  from  time  to  time,  see  fit  to 
■ake.  It  is  not  a  constitutional  rlffht.  Dallas  t. 
Vtwttok.  40  How.  Pr.  SU. 

An  litbsblunt  cannot  claim  for  bis  children  tbe 
alMDltite  ri(bt  to  seleot  such  a  school  for  tbem  as 
he  pleaacs.  in  dtorejrard  of  the  reerulatlong  of  tbe 
board  of  public  tnstructton.  People  v.  Baston,  18 
Abb.Pr.  m 

ne  board  of  pnbUo  Inatruotioa  have  the  power, 
la  ftalr  dtsavtion,  to  adopt  resulatlona  for  the  ad- 
■iHlaa  of  pupOa.  by  which  tbe  awlffomenc  of  ohtl- 
dfcn  between  schools  affording  equal  advantages 
Aall  be  determined:  but  if  tbey  sbotild  uolaw- 
fuOy  exclude  a  oblid  from  a  school,  tbe  remedy 
wooklbe  t>r  aottoo.  Ibid. 

DomMl,  houi  determined. 

r  Tbs  OonUcfl  ia  tbe  habitation  fixed  In  any  place 
vnfa  ao  Intention  of  always  staying  there,  while 
sbaiila  rertdepoe  is  much  more  temporary  in  lia 
ctaracter.  Hew  Tork  v.  Genet,  4  Hun.  48T. 

A  mhior  may  have,  for  school  purposes  a  real- 
•esee  oClier  Uian  that  <tf  Ua  pannta.  State  v. 
Ibsvcr,  74  Vis.  48. 

DosaMllsbat  tbe  estahUsbed.  fhted,  pmnanent 

UL.K.  A. 


In  deterrotning  q^jAaflons  of  re8ldPDf*e  and 
domicU  and  cbanfL^«  iberein,  tbe  imention  of 
the  parties  ccmceroed  is  tbe  aU-importaat  con- 
sideration. 

Clinton  r.  Wettbroek.  88  Conn.  11^ 

Andrews.  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Tbe  plaintiff  is.  and  bas  been  since  May, 
1887,  a  domiciled  resident  and  taxpayer  in 
(he  defendant  School  District.  Ada  Austin, 
a  child  of  thirteen  years,  bas  been  during  all 
that  time  living  with  him  as  a  member  of 
bis  family.  She  attended  school  in  said  Dis- 
trict. The  defendant  presented  to  the  plain- 
tiff a  bill  for  ber  tuition,  and  threatened  to 
exclude  her  from  attending  tbe  school  unless 
such  bill  was  paid.  The  plaintiff  thereupon 
preferred  the  present  complaint  to  tbe  supe- 
rior court,  praying  that  the  Disljlct  be  en- 
joined from  interfering  In  any  manner  with 
the  attendance  of  Uie  said  Ada  Austin  at  the 
school.  The  superiw  court  Kraaced  tbe  in- 
junction, and  Che  defendant  has  appealed  to 
this  court. 

The  defendant  Insists  that  it  has  the  right 
to  require  tuition  to  be  paid  fortheKlwoling 
of  the  said  Ada,  for  the  reason  tliat  she  did 
not  so  reside  in  or  belong  to  the  School  Dis- 
trict that  she  could  be  enumerated  as  a  per- 
son within  school  age  residing  therein.  This 
claim  Impiiee— what  was  directly  admitl«d 
by  the  counsel  for  tbe  defeDdaiit--tIiat  if  she 
might  lawfully  be  enumerated  fn  tbe  District 
Ukq  she  was  entitled  to  attend  school  there 
without  paying  tuition.  The  said  Ada  Is  a 
niece  of  the  plaintiff's  wife.  She  was  bom 
in  tbe  State  of  Illinois,  where  her  parents 
then  rMided.  Her  parents  now  reside  in 
Missouri,  and  have  never  resided  in  this 
State.   The  plaintiff  and  his  wife  have  no 


or  ordinary  dwdlioff-plaoe  or  place  of  resldeooe  of 
a  person,  as  distinguished  from  his  temporary  and 
transient,  though  actual,  place  of  restdenoe.  It  Is 
his  legal  reaidenoe,  as  distinguished  from  hla  tem- 
porary place  of  abode;  orhlshome,a  dlstlnirulsbed 
from  a  place  to  which  bustneoa  or  pleasure  may 
temporarily  call  hira.  Balem  v.  Lyme,  SB  Conn.  74; 
Black,  Law  Ulct.  title.  DomicU. 

Bvery  person  must  have  a  domldl  somewhere; 
and  he  can  only  have  one  domlcil  at  oneand  the 
same  time.  Every  person  bas  a  domlcU  of  origin, 
whloh  he  retains  until  he  acquires  aanthon  and  tbe 
one  thus  acquired  Is  in  like  manner  retained  Until 
he  acquires  a  third  domlolL  The  existing  domfcil 
always  ooatlDues  until  another  Is  acquired.  Ro  by 
the  acquisition  of  another,  tbe  former  domlcll  la 
relinquished.  Ablngton  v.  North  Brtdgewatsr,  S8 
Pick.  ITO;  Thomdike  v.  Baston,  1  Met  24%  Kilbum 
V.  Bennett,  8  Met.  199. 

The  domlcil  of  origin  arises  from  birth  or  con- 
nections. The  domlcll  of  a  minor  follows  that  of  bis 
fatber,  and  remains  until  he  acquires  another, 
whldi  he  cannot  do  until  he  becomes  an  adult. 
Andrews  v.  Harriot,  4  Oow.  US,  note  S. 

A  domlcll  is  deflned  to  be  the  place  where  a  per- 
son has  fixed  bis  bnbltatloo,  without  any  predent 
Intention  of  removlog  therefrom.  Putnam  V. 
Johnson,  10  Mass.  468;  1  Bouvler,  Law  Diet  480. 

It  is  defined  by  Webster  to  be  a  place  of  perma- 
nent residence  eitber  of  an  Individual  or  a  flimUy. 
11 
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rbildreo.  Id  1882  the  child,  then  being  »li 
yean  old,  came  to  live  witb  the  plalatiff, 
wbo  then  resided  Id  Wlochester  in  this  State, 
upon  an  ar»ng«neot  between  the  plaintiff 
and  bis  wife  on  tbe  one  band  and  the  parents 
of  the  child  on  tbe  other,  that  she  should  live 
wltb  tbe  plaintiff  and  his  wife  so  long  as 
they  should  live,  unless  she  should  sooner  bj 
marriage  or  otherwise  make  a  home  for  her- 
self. Pursuant  to  that  arrangement  sbe  has 
ever  since  resided  wltb  tbe  plaintiff,  and  he 
has  bad  tbe  eotlre  actual  control  over  her, 
caring  for  her  lo  all  respects  as  though  she 
was  bla  own  child.  la  May,  ltt87,  the  plain- 
tiff removed  from  Winchester  to  Hartford, 
purchased  a  lot  within  the  srhool  district, 
liullt  a  house  thereon,  and  has  since  tbat 
time  resided  there  with  his  family,  whIrU 
eonsiats  only  of  bimself,  bla  wife,  and  the 
said  Ada;  and  he  bos  no  Intention  of  chang- 
ing such  raddenGe.  It  la  the  expertation  and 
tbe  Intent  of  the  said  Ada,  and  of  her  par- 
fnts,  and  of  the  plaintiff  and  his  wife,  that 
ohc  Hball  continue  to  live  with  the  plaintiff 
and  his  wife  as  their  own  child  so  long  as 
I  bey  shall  live.  The  plaintiff  and  bla  wife 
have  never  formally  adopted  her  according  to 
the  Statute  regulating  the  adoption  of  chil- 
dren. 

It  is  the  claim  of  tbe  defendant  that  no 
t'blld  can  be  properly  enumerated  In  any 
Hcbool  district  as  belonging  thereto,  so  as  to 
be  entitled  to  instruction  In  Its  schools  with- 
out tuttton,  nnleaa  such  child  has  a  legal 
residence  in  the  sense  of  domicll  therein,  or 
Is  no  apprentice  to  a  manter  residing  there, 
or  is  a  panper  and  so  a  ward  of  the  public. 
It  is  not  pretended  that  the  child  Ada  ta  an  I 
apprentice  and  sbe  certainly  Is  not  a  pauper. 

It  is  quite  possible  tbat  the  facts  In  tbls 
case  do  not  show  that  tbe  minor  cbUd  Jn 
question  bad  a  domlcll  In  the  defendant  Dis- 
trict In  tbe  technical  meaning  of  tbat  term. 
Domlcll  In  tbat  sense  is  ttie  actual  or  coo- 
strnctlve  presence  of  a  person  In  a  given 
place,  coupled  wltb  tbe  Intention  to  remain  j 
there  permanently ;  and  as  a  minor  cannot ! 

riianeellor  Kent  uys,  the  pUre  where  a  man  v»i-i 
rles  on  bla  eatabllslied  boslnen,  or  profeMlonal  or- 
(■apation,  and  has  a  borne  and  permanent  resi- 
dence. Is  Lis  domlcll.    2  Kent,  Com.  2ct  ed.  431. 
note  e. 

Domlcll  Is  dedned  to  be  "a  reHidrncc  at  a  par- 
ticular place,  accompanied  vUh  positive  or  pre- 
HumptlTe  proof  of  con  tinning  It  an  unlimited 
time."  A  person  being  at  a  plare  Is  prima  hole 
evidence  tbat  be  In  domlcfled  tbcre;  but  It  may  be 
i-iplalucd  and  the  presompttdn  rebutted.  Pe 
Wrlgley,  8  Wend.  142;  2  Kent,  Com.  431.  note  e; 
Marsh  v.  Hutchinson,  2  Bos.  *  P.  229,  note,  per 
Xord  Tbnrlow. 

To  eTect  a  change  of  domldl  there  munt  be  In- 
ipntlon  and  act  nnfted.  The  foram  ortjrinfir  or 
ilumlcll  of  nativity,  remains  until  a  subM-qnent 
domlcll  is  acqalred  aatno  et  faelo.  2  Keni.  l\>m. 
431.  note  e. 

If  a  party  removes  from  his  domlcll,  wltb  an  In- 
tention of  returning,  be  doe*  not  leee  hia  domlcll : 
ax  be  can  bave  acquired  one  nowhei*  else.  1 
Bouvlrr.  law  Diet.  490. 

So  ir  a  perHon  leaves  tbe  place  of  bin  domlcil 
trmporarlly,  or  for  a  parHcnlar  purpose,  and  doe» 
not  take  np  a  '  permanent  residence  elsewhere,  fac 
ducfi  not  ctiange  his  domlcll.    Qranby  v.  AmberKi, 
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exercise  an  Independent  Intent  In  this  matter, 
a  minor  can  bave  no  domlcll  other  than  tbat 
of  the  parent  or  guardian.  But  the  facta  do 
show  tbat  she  bad  a  residence  there  In  th« 
ordinary  and  popular  meaning  of  the  word. 
Rbe  Is  and  has  been  for  some  time  actually 
there.  Her  own  Intent  Is  to  remain  there 
permanently.  The  intent  of  her  parents  and 
of  Mr.  and  Mrs.  Yale  is  that  she  sball  remain 
there  permanently ;  so  tbat  tbe  will  of  all  the 
persons  who  have  any  authority  to  control 
the  Intent  of  this  minor  concnra  iTIth  her  own 
In  this  mpect.  All  the  elementa  necossary 
to  constitute  residence  are  preaent.  The  bouse 
of  the  plaintiff  Is  her  home.  Rhe  did  not 
come  Into  the  District  for  the  punwse  of 
obtaining  Instruction  In  Its  schools.  Kbe 
came  there  because  her  home  was  with  tbe 
plaintiff  and  he  removed  to  Hartford  from 
Winchester;  and  because  her  home  Is  with 
the  plaintiff  she  experts  to  remain  In  Hart- 
ford permanently-  We  think  tbls  Is  residence 
Kufflclent  for  Hcbool  purposes,  and  that  Ada 
.\ustln  belongs  to  the  Weal  Middle  School 
District  and  ought  to  be  enumerated  there. 

A  construction  so  narrow  and  technical  an 
Is  claimed  by  the  defendant  would  seriously 
Impair  the  usefnlness  of  the  School  Laws  and 
would  defeat  various  provisions  of  tbe  Stni- 
ute.  The  State  Is  interested  to  have  oil  thi- 
children  educated  lo  order  that  they  may  Xw- 
come  good  citizens.  Experience  has  d<'iiioii- 
Btrated  that  It  costs  tbe  public  much  more 
to  support  one  Ignorant  or  vicious  person 
than  to  educate  many  children.  On  the 
simple  ground  of  economy  thi?  State  cannot 
afford  to  permit  any  child  lu  (jrnw  up  wlth- 
I  out  being  sent  to  school.  The  School  Ijawe 
recoRQite  this  fact  and  their  provision  is  are 
frametl  accordingly.  If  any  child  Is  actually 
dwelling  In  any  school  district,  so  that  some 
person  there  has  the  care  of  it,  and  Is  within 
tbe  school  ase.  not  Incapable  by  reason  of 
physical  Inflnnlty  of  attending  sobool,  and 
Is  not  instructed  elsewhere,  then  that  clilld 
I  must  go  to  the  public  school.  Section  IS  of 
!  the   General    Statutes   provides   that  "public 


iT  MaH.s.  5;  Lincoln  v.  Hapgad.  11  Mann.  3.12:  tlar- 
vanl  rollege  v.  Gore,  5  Pick.  $70 ;  Scars  v.  Bostoo, 
I  Met.  250:  Cadwalader  v.  Howell,  tfl  N.  J.  L.  1X8; 
Wlllon  V.  Falrooulb.  13  Me.  479;  Thomdike  v.  Baa> 
ion.  1  Met.  242. 

To  I'OHE'llliite  domlcll  Ihere  mn!>r  be  acinal  resi- 
dence and  perxonal  presence  In  a  place,  and  an  In- 
tention of  making  It  tbe  borne  of  Ibe  party.  Tlwra- 
dike  V.  Boston.  1  Uet.  24K ;  Hears  v.  Boston.  1  Met. 
251;  Waj-ne  v.  Oreenp.  21  Me.  857;  Lmcb  v.  WUs- 
t>urr.  l-"!  11.  1-17;  State  v.  Daniel-.  44  N.  H.  388; 
Boardman  v.  Hotue.  18  Wend.  512;  Ilefteman  v.  Pox. 
SI  Barb.  4TB;  Henrietta  Twp.  v.  Oxford  Tvp.  S 
Ohio  Bt.  S2:  UcClerry  v.  Hatwn.  2  Ind.  TO;  Me- 
Kowen  v.  McGnIre,  l!i  La.  Ann.  887;  Home  v.  Home. 
9  Ired.  L.  9»;  Foster  v.  Hall,  4  Bnmpfa.  MB;  He- 
Intyre  v.  ChappeU,  4  Tex.  187. 

But  rcKldence  and  domlcll  are  iwt  Intercbange- 
nble  terniH.  as  a  man  may  reside  in  one  place  and 
have  his  domlcll  In  another.  North  Xarmonth  v. 
West  Oardlner.  B8  Ha.  207 ;  Hampden  T.  Levant,  U 
Me.  557;  Alston  v.  Neweonter.  42  Hlaa.  18S;  Brlggs 
V.  Rochextcr.  10  Gray.  337;  Bell  v.  Pierce,  51  N.  Y. 
12:  Tasevell  County  Siiprs.  v,  Dflvenport,  40  111.  107: 
Hallett  V.  BsMett,  100  Masx.  170 1  Field.  Lawyer's 
Briefs.  50e.  See  mtt  to  Waneu  v.  Bqaid  of  Regla- 
tntlon  (Mich.)  2  L.  B.  A.  20S. 
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scboolfl  shall  be  maintained.  .  .  .  and 
such  schools  shall  be  open  to  all  children 
over  four  years  of  a^  in  the  respective  dis- 
tricts, withotit  discrimination  on  account  of 
race  or  color."  Section  2102  that  "all  par- 
eats  ftnd  tfacne  who  have  the  care  of  cfatldreit, 
shall  .  .  .  cause  such  child  to  attend  a 
public  day  school  regularly  during  the  hours 
and  terms  while  the  public  schools  in  the 
disbict  wherein  such  child  resides  are  in 
session,  or  elsewhere  to  receive  thorough  In- 
struction during  said  hours  and  terms  in  the 
studies  taught  in  said  public  schools. "  And 
section  3103,  tiut  '^each  week's  failure  on 
the  part  of  any  person  to  comply  with  the 
provisions  of  the  preceding  section  shall  be 
a  distinct  offense  punishable  with  a  fine  not 
exceeding  five  dollars."  In  other  sections 
particular  provisions  are  made  that  the  con- 
duct of  parentsy  or  others  having  the  care  of 


children,  shall  be  inspected,  so  that  all 
children  shall  attend  school ;  that  children 
whose  parents  do  not  send  them  to  school 
may  be  removed  from  the  care  of  their  par- 
ents; and  that  truant  children  shall  be  ar- 
rested and  sent  to  sdiool.  and  that  habitual 
tniantg  may  be  sentenced  to  mr  bouse  of 
reformation  or  to  the  reform 'school.  All 
through  these  sections  the  expression  "  Uiose 
having  the  care  of  children,"  is  used  as  ex- 
actly equivalent  to  parents  or  guardian.  And 
nowbere  is  it  indicated  that  toe  duty  to  send 
children  to  school,  or  the  duty  of  the  district 
to  furnish  instruction,  depends  on  anything 
other  than  the  residence  of  the  child.  All 
distinction  between  domicil  and  actual  resi- 
dence seems  to  be  carefnlly  excluded. 

Then  it  no  trror  in  the  judgment  appealed 

In  this  opinion  the  other  Judges  concurred. 
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PEOPLB  of  tbe  State  OF  MICHiaAN 
e. 

John  JOHNSON,  Appt. 

(....Htch  ) 

1.  BolBc'atoBlemtedwidjrelUBffontlie 
nnWlo  sir— fa  nf  a  vUlase  m  sucb  a  manner  as 
to  diatorb  tbe  mod  ordw  and  cnmqullU^  fs  a 
bccacb  of  tbe  peace. 


Nom— *'BrMuA  of  the  iMoee"  deHned. 

In  Dwty^  American  Crimlial  Iaw.  •  91,  tbe  rule 
k  Ud  down  ttiat  ever?  penon  wtao,  wlUioiit  au- 
tboH^  of  law,  dWurbs  tbe  peace  and  aeourity  of 
the  pobUo.  or  wbo  cemmlta  uir  aot  wtilob  tends  to 
pnmAe  or  excite  otbcn  to  a  tmacta  of  tbe  peace. 
HgvUV  of  a  misdeineanor;  and  all  acts  tending  to 
drtorb  tbe  putAio  peace  ere  Indictable  at  the  oom- 
nonlaw.  It  Is  notneeensary  that  the  peace  be  «o- 
taally  broken  to  lay  tbe  fouodatfon  to  such  a  pro- 
ceeding. If  what  ta  done  ts  unjiutlflable  and  un- 
Uirfol,  tendlDg  wltb  suincient  directncSB  to  break 
tliepeaoe.no  more  is  required.  Ware  v.  Loveridge, 

Abreaebof  tbe  peace  18*%  violation  of  putdic 
wder-the  offense  of  disturbing  the  public  peace. 
An  sot  of  public  indecorum  la  also  a  breacta  of  the 
peace."  Gftlrln  t.  State, «  CoWw.  SM. 

Ibe  term  **bnBch  of  the  peaoe*^  la  generic,  and 
tadodes  riotous  and  unlawful  assemblies,  riots,  af - 
Clay,  forcible  entry  aod  detainer,  tbe  wanton  dls- 
dkaige  of  Ore- arms  so  near  the  ohamber  of  a  elck 
ptnoeas  to  cause  injury,  the  sending  of  cballengos 
and  provoking  to  light,  going  armed  in  public  wlth- 
out  lawful  occasion,  in  suob  manner  as  to  alarm 
tke  public,  and  many  other  acta  of  a  almtlar  char- 
acter. The  wanton  discbarge  of  flre-arms  In  tbe 
puhUoatreetaofadtylawell  calculated  to  alarm 
the  paUle,  and  cause  them  to  be  apprehensive  of 
iBdlvldiialeafety:  and  I  tUnk  tbe  Judge  was  en- 
UrHy  correct  wium  be  Instructed  the  Jury  that 
»ueh  act  ooMtltuted  a  breach  of  thepeaofc  People 
T.BBrta,S3Mlcb.4l)6. 

Br  "peace."  as  used  in  the  law  in  tbis  oonnectlon, 
liBHuitUie  tcaoqullllty  enjoyed  dtlaeos  of  a 
■onidpality  or  community  where  good  order 
Mgna  amoog  ita  membera.  It  is  tbe  natural  right 
ol  all  peiKHu  in  political  society,  and  any  inten- 
tly riolatton  of  that  right  Is  "a  breadi  of  tbe 
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8.  An  oMeer  hag  no  aothortty  to  aaaJEe 
U  arrest  without  a  warrant,  for  a  breach  of 
the  peace  committed  when  be  was  out  of  algfat  on 
another  street  100  feet  away,  aKboogb  the  dto- 
turbanoe  was  heard  by  Itlm. 

8«  ft  finiiilfillun  fbi mslsllii^  sii  olllfioi  in 
arreetlDg  tbe  defendant  for  bceadi  of  tbe  peare 
wttbont  a  warrant  eaanot  be  snstatned  oa  ai^eal 
by  tbe  claim  tbat  defendant  was  liable  to  arreet 
for  being  latozioated  In  a  pnUlo  street. 


peace."  It  la  tbe  offense  of  disturbing  the  public 
peace,  or  violation  of  putdlo  order  or  pabUo  deeo- 
rum.  Actual  personal  violence  Is  not  an  eoaeottnl 
element  in  the  offense.  Davis  v.  Burgage  64  AHch. 

BxamjAea  of  tAe  afeuat, 

Tbe  following  esunples  of  tbe  offense  are  f kmb 
Deaty'a  American  Crlmtoal  Iaw.  •  91:  "BMIng  or 
going  armed  with  dangerous  or  unusual  weapons 
(Statev.  HunUy.S  Ired.L.ti&  See  4  Bl.  Con.  !«: 
2  Bishop,  Cr.  L.  «h  ed.  I  640);  driving  a  carriage 
through  a  crowded  street  at  a  rato  of  speed  sucb  as 
to  endanger  the  safety  of  padestrlana  (United  States 
V.  Hart,  8  WbeeL  a  C.  804.  Fet.  C.  C.  390);  eotarins 
oo  land  by  force,  and  throwing  out  a  person  wbo 
has  a  naked  poaseealon  (HIgglns  v.  State.  7  Ind.  MS. 
See  3  Bishop,  Cr.  L.  etb  ed.  9  S»;  2  Arcbb.  Crtm.  Pr. 
BBO;  4  Bl.  Com.  1481;  spreading  false  news  to  create 
dlBOord  between  persona  high  in  office  (see  BL  Odb. 
!«»;  2  Inat.  226;  3  Inst.  98);  false  and  pretended 
propheolce,  with  Intent  to  disturb  tbe  peace  and 
terrify  the  people.  See  4  Bl.  Com.  146.  Tbe  oflenae 
of  a  common  brawler  may  be  committed  by  mero 
epithets  used  In  the  heat  of  private  quarrel.  K  ao 
publio  as  to  disturb  tbe  peace  of  tbe  ndgbtwa-bood. 
Com.  V.  Foley.  SB  Uses.  497.  Counseling  or  ad- 
rising  a  breach  of  the  public  peace  fs  a  misde- 
meanor. Com.  V.  WUlard,  SB  Haas.  419.  So,  oou> 
qdrlng  to  make  a  teeaob  of  tbe  peaoe  is  an  of- 
fense^ Clifford  V.  Brandon,  2  Oampb.  ass.  An  in- 
fant over  fourteen  yeans  of  age  may  be  guilty  of  ik 
breaob  of  the  peace.  Bullock  v.  Babcook,  8  Wend. 
91.  See  4  Bt  Com.  22:  1  Hale,  P.  C.  20k  AU  parties 
engaged  m  a  bieaoh  of  the  peace  are  prlnel^la." 

To  a  complaint  for  beating  a  drum  within  tb» 
compact  part  of  the  town,  without  orders  from  a 
military  officer,  It  la  no  defense  to  abow  that  tbe 
act  waa  done  in  the  performance  of  religious  wot- 
ship,  in  accordance  with  a  sense  of  religious  duty 
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(Haya,  18BU 

"PXCfEPTIONS  by  defendant  to  ruling  of 
^  the  Circuit  Court  for  Ifackinas  County 
made  during;  the  trial  of  a  prosecution  against 
him  for  resisting  an  officer,  whi<^  resulted  in  a 

verdict  of  guilty.  Reneraei. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  J.  Browot  for  appellant: 

There  was  no  breach  of  the  peace  committed. 

People  T.  Bartz,  53  Mich.  4BS:  Datitv.  Bur- 
r^fM,  54  Mich.  514;  Ware  v.  Loteridge,  75  Mich. 
492;  Il>^isoii  V.  Miner,  13  West.  JEtop.  471,  68 
Alich.  540. 

The  offense  was  not  committed  in  the  pres- 
ence of  the  officer,  so  as  to  authorize  him  to 
Arrest  respondent  without  ft  written  warrant 
.from  a  raagialrate. 

People  7.  Barie,  mora. 

The  law  does  not  look  wltb  favor  on  arrests 
made  without  a  warrant,  and  it  cannot  be  jus- 
tified if  the  person  arrested  was  not  engaged  in 
a  breach  of  the  peace,  as  for  example,  m  fight- 
ing, or  in  a  riot,  or  about  to  escape  after  having 
committed  a  felonv. 

PinkerUm  v.  V«rherg,  7  L.  R.  A.  B07,  78 
Mich.  580. 

$!ea-<n.  Adolphna  A.  ElUa,  Atty-Qen., 
and  F.  N.  Paokkrd,  /Voc  Atty. ,  tot  the  Peo- 
ple. 

ChMBplla,       J.,  delivered  the  opinion 

«f  the  coiut : 

MaiaStmet,  io  the  Village  of  Naubinway, 
Mackinac  Countr,  runs  east  and  west.  A 
«treet  runs  north  from  Main  Street,  upon 
vhich  is  located  the  house  of  one  Bruce. 
Between  9  and  10  o'clock  of  the  28th  day  of 
December,  1890,  aa  the  respondent,  John 
Jolinson.  and  one  McAllister  were  walking 
along  Main  Street,  Johnson  "shouted"  or 
**  whooped"  in  a  loud  voice  twice.  The  sliout 
was  heard  by  Frank  Hurray  who  was  marshal ' 


■n^  fhRt  no  actual  disturbance  of  tbe  puMlo  peace 
resulted  from  It,  State  v.  White,  2  New  Eng.  Rep. 
Wl,  U  H.  H.  48;  State  v.  Priest,  2  New  Eng.  Bep. 

ABOrdInRQcepn>bll>itlDgany  peison  or  aasoola- 
tloB  from  marchtng  througb  the  streets  with  musl- 
•cal  tastrumentg,  or  elnglng  or  aboutfng, without  first 
havlnff  obtained  consent  of  the  muoiolpal  autbori- 
tiee,  is  ujOi  and  void  as  laterftttmr  with  eqnal  rights 
of  citizens  and  not  being  a  reasonatde regulation  of 
streeb".'  Re  Frazee. «  Went.  Rep.  140. 88  Mich.  896. 

A  city  ordinance  impoelag  a  penaltj-  of  fine  and 
Imprisonment  when  any  person  shall  make  any 
.noke,  riot,  dlsturbanae  or  Improper  diversion  Is 
«onatrned  to  mean  unreasonable  noise  of  a  nature 
^tnrt^g  to  tbe  oommunity.  State  v.  Cantfeny, 
«  HInn.  I. 

A  charge  of  the  court  Instructing  tbe  Jury  as 
follows:  "When  the  natural  and  l^Umateoonse- 
4]uenees  of  obscene  or  Tulgar  language,  or  of  oars- 
Jng  or  swearing,  would  be  to  disturb  the  inhabitants 
of  a  place,  then  you  are  Instructed  that.  In  law,  it 
-would  be  used  In  a  manner  calculated  to  disturb 
the  Inhabitants  of  Buoh  place,"  la  erroneous,  as  It  Is 
an  InvBston  of  the  province  ol  the  Jury.  HoOaod- 
%rm  V.  State,  31  Tex.  App.  m. 

Where  evidence  was  held  InnifBolent  to  support 
conviction  for  disturbing  peace  by  oundog  In  pub- 
lic place,  see  WilHams  v.  State,  SI  Tex.  App.  K8. 

Ad  htdlctment  for  disturbing  religious  worship 
'*by  talking  and  laugblng"  and  by  Indeoent  gest- 
18  L.  R.  A. 


of  the  village,  ana  who  was  at  the  time  stand- 
ing upon  the  door-step  of  Mr.  Bruce's  house. 
He  started  towards  Main  Street,  and  pro- 
<»eded  down  that  street  nntil  he  came  to 
Johnson  and  McAllister,  and  asked,  "Who 
done  that  hollering?"  and  McAllister  replied 
that  it  was  Johnson,  and  he  then  arrested  him 
for  it,  and  attempted  to  take  him  to  the  jail 
or  lockup.  Johnson  resist^,  and  Murray 
used  his  club,  and  sent  for  Deputy- sheriff 
Lull,  whereupon  they  handcuffed  Johnson, 
and  dragged  him  to  the  jail.  It  is  not  nec- 
essary in  this  action  to  describe  or  comment 
upon  the  conduct  of  Murray  while  taking 
his  prisoner  to  the  jail,  and  after  they  ar- 
rived there.  The  prosecuting  attorney  filed 
an  information  again3tJohnson*'for resisting 
the  officer,  Frank  Murray,  while  in  the  law- 
ful  execution  of  the  duties  of  his  office  ia 
attempting  to  arrest  him,  the  said  Johnson, 
for  then  and  there  being  drunk,  intoxicated, 
disorderly,  and  yelling,  and  disturbing  the 
public  peace,  io  the  public  streets  of  the 
Village  of  Naubinway,  in  the  presence  of 
him,  the  said  Frank  Murray,  he,  the  said 
Frank  Murray,  being  then  and  there  engaged 
in  his  lawful  attempts  to  maintain,  preserve, 
and  keep  the  peace,"  etc.  Upon  trial  John- 
son was  convicted.  There  was  a  conflict  of 
testimony  as  to  what  occurred  at  the  time  of 
the  arrest,  but  in  the  rulings  here  made  we 
have  taken  the  testimony  of  the  people  as 
that  upon  which  tbe  conviction  must  stand 
if  it  can  be  supported.  By  Murray's  testi- 
mony he  was  over  150  feet  away,  and  upon 
another  street,  when  be  heard  the  shout. 
There  la  no  testimony  showing  that  he  was 
in  sight  of  Johnson  and  McAllister,  nor  that 
he  knew  who  it  was  who  shouted,  but  based 
bis  arrest  upon  the  statement  of  McAllister 
that  it  was  Johnson.  Tliere  was  nut  any  riot, 
noise,  or  disturbance  when  he  reached  them. 
'  No  other  persons  are  shown  to  have  been  upon 


ures.  Is  not  bad  for  duplicity.  It  charges  but  one 
offense,  tbe  words  "by  talking  and  laugbing"  being 
mere  surplusage.  State  v.  Bledsoe,  47  Ark.  2!n, 

A  complaint  for  dmnkennea  must  speoffloally 
state  the  place  where  tbe  defendant  was  seen  in- 
toxicated. Tostatetheoameof  theoltyortowttli 
not  sufficient.  State  V.  HoLooil,!8  New  Bog.  Bep. 
ITS,  78  Me.  m. 

The  averment.  In  an  Indictment,  that  thedefend- 
ant  dld^Miolawf  uUy  engage  In  a  prize  fight  wltA  the 
said  J.  K.,— to  wit,  did  then  and  there  enter  a  ring, 
commonly  called  a  'prize  ring,'  and  did  then  and 
there.  In  the  said  ring,  strike  and  bruise  the  said  J. 
K.,"  does  not  showfhat  both  parties  engaged  In  tfao 
fight,  and  Is  not  a  sufldraitallesatlonof  the  offense 
to  sustain  a  conviction.  Sullivan  v.  State,  67  Hiss. 
346. 

Two  or  more  persons  fighting     'agreement  In  a 
pabllo  place  are  goll^  of  an  affray.  An  altiny 
distinguished  from  arlot  in  not  being  premeditated. 
Supreme  Coundl  O.  0.  F.  V.  Oarrigus.  1  West.  Bep. 
861,  104  iDd.  183. 

A  complaint  Uiat  a  person  applied  to  anoUier  a 
probne  epltbet  at  the  latter  perscn*B  residence  does 
not  charge  a  violation  of  a  munlotpal  ordinance 
providing  for  the  oonvtotlon  of  all  persons  wbo 
shall  make,  aid,  eto..  any  Improper  noise,  riot,  or 
brmoh  of  the  peace  on  tbe  streets,  highways,  or 
elsewhere  within  the  elty.  State  v.  Oamden,  M  S, 
J.L.88Q. 

A  count  In  an  hidtataent  Is  deemed  snfDelent 
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Main  Stndt  when  Uumy  first  accosted  John- 
■00  iQd  McAllister.  He  had  no  warrant  for 
tbe  arrest  of  either  Johnson  or  McAllister. 
Under  tbe  facta  above  stated  two  questions 
ttre  raised :  (1)  Did  Johnson,  by  the  act  of 
"abouting"  or  "whooping"  in  the  public 
street  of  the  vtllute  when  on  his  way  nome, 
scoompsnied  by  McAllister,  at  the  time  of 
night  stated,  «>mnitt  a  breach  of  the  peace? 
iZ)  If  yes,  was  the  oifense  committed  in  the 
presence  of  tbe  officer,  Murray? 

We  have  had  occasion  to  define  the  sub- 
stance and  nature  of  this  offense  in  the  fol- 
lowing cases :  Quinn  y,  Beitd,  40  Mich.  576 ; 
roy't  Cau,  41  Mlch.  299;  Pe<^  v.  BarU, 
S3  Mich.  495 :  JkivU  v.  Burgeat,  64  Mich.  514 ; 
BMtm  T.  Miner,  68  Mich.  549;  Ware  t. 
Lottridge.  15  Micfa.  498. 

In  general  terms  the  offense  Is  a  Tiolation 
of  public  order,  a  disturbance  of  the  public 
Uanquillity.  by  any  act  or  conduct  inciting 
to  violeDce,  or  tending  to  provoke  or  excite 
others  to  break  tbe  peace.  Each  case  where 
the  (rffense  is  charged  moat  depend  upon  tiie 
lime,  place  and  circumstances  of  the  act. 
Tbe  circuit  judge  instructed  the  jury  that 
"to  be  intoxicated  and  yelling  on  the  public 
streets  of  a  -village  in  such  a  manner  as  to 
disturb  tltt  good  order  and  tranquillity  of  that 
nlisge  would  be  an  act  of  open  riolence, 
sod  would  be  a  breach  of  the  peace,  which, 
if  committed  In  the  presence  of  an  officer, 
would  justify  him  in  making  the  amst." 
This  was  a  correct  statement  of  the  law,  and 
was  applicable,  under  the  testimony  in  this 
case.  Hawley,  Arrest,  p.  88;  Motetey  t. 
i^taU,  23  Tex.  App.  409;  mate  r.  Laffertp, 
5  HsTT.  i(Del.)  M;  Brwaw  T.  JSsfat.  15  HI. 
H7:  !»ate  r.  Freeman,  86  N.  C.  688 ;  City 
f-'mnnl  t.  Pavna,  2  Nott  &  McC.  475 ;  StaU 
t.  BOtttn,  17  8.  C.  58. 

3.  Was  the  offense  committed  In  the  pres- 


ence of  ^  officer.  Hurray,  k  as  to  auUiorize 
him  to  make  the  arrest  wttiiout  a  warrantf 
To  restate  the  facts :  Johnson  wss  not  in  the 
view  of  the  officer.  He  did  not  know  who 
it  was  that  raised  the  shout.  He  arrived  at 
tbe  place  after  the  occurrence,  and  Inquired, 
"Who  done  that  hollering?"  and  was  told 
by  McAllister  tliat  it  waa  Johnson,  and  he 
then  arrested  him.  At  that  time  Johnson  waa 
not  engaged  in  making  any  noise  or  disturb- 
ance. At  tbe  time  the  officer  heard  the  shout 
he  was  over  150  feet  away,  upon  another 
street.  It  was  not  in  his  presence,  and  when 
he  arrived  there  was  perfect  tranquillity.  To 
authorize  an  arrest'  without  a  warrant  tlio 
offense  must  be  committed  in  the  presence  of 
the  officer,  and  tbe  arrest  must  be  made  im- 
mediately. Tbe  officer  did  not  act  upon  his 
own  knowledge,  but  upon  Information  b«  had 
gained  by  Inquiries  from  McAllister.  If  ba 
could  make  the  arrest  under  sucb  clrcum- 
Btauces  without  a  warrant,  then  tbere  is  no 
reason  why  be  could  not  have  made  it  tbe 
next  dajr,  or  a  week  ator,  uiNw  inqaUr  and. 
tntormatioia  tbat  Johnson  waa  tbe  person 
wbom  be  beard  sboutlng.  People  v.  Barte,. 
5S  Mich.  498,  la  cited  a«  supporting  tb« 
proposition  tbat  tbe  offense  was  commltt(.<d 
in  the  presence  of  Murray.  The  facts  In  thnt 
case  were  different  from  the  facts  In  this.  In 
that  casB  tbe  officer  who  nude  tbe  arrest  saw' 
the  flash  made  when  the  pletol  was  die* 
charged,  heard  the  report,  and  saw  tbe  re- 
sposdcnt  Bartz,  and  pursued  and  arrested 
him.  Hartz  had  not  been  out  of  sight  of  the 
officer  from  the  time  he  discharged  tbe  pistol 
until  the  officer  overtook  and  arrested  him. 

It  is  claimed  by  counsel  ffB*  the  people 
Uiat  Johnson,  being  Intoxicated  in  a  public 
street,  was  HaUe  to  be  arrested  therefof 
without  warrant,  under  seCtMm  1,  Act  No. 
4,  Pub.  Acts  1867,  and  section  2868,  How. 


wtilch  charges  tbat  rcqMndeat  '^qoarreled  .  .  .  br 
cnnia^  . . .  and  ealUoff  . . .  opprobrious  names, 
■ . .  wbich  canWe  ■  •  •  bad  the  effect ...  to  dls* 
tDri)  tbe  pobUo  peace,"  although  then  waa  no  aUe- 
ratlon  of  malicious  or  criminal  inteot.  State  v. 
Archibald,  4  New  ^g.  Kep.  112,  SO  Vt.  648. 

Dnder  a  statute  providing  that  a  person  Who  dts- 
tartstbe  poblio  peaoebjrtumultuoua  and  offensive 
canlaae,  etc.,  shall  be  punished,  etc,  tbe  aufll- 
dcncy  of  %  oonut  oharglog  tbat  napondent  broke 
die  mibtic  peace  "br  bis  tumultuous  carriage"  is 
•ioubted.  Ibid. 

A  oonTlotlon  mar  be  had  for  approaotaing  the 
dweltiDg-hoose  of  another,  and  using  abusive,  In- 
■aUng,  or  obscene  language  in  the  presence  or 
tearing  of  his  family,  although  defendant  wan  at 
tbe  time  on  bis  own  premlsea  and  used  tbe  words  in 
(wdtnor;  cooTeiaatioo,  without  the  Intent  of  being 
mrbeard  br  others.  MuUflna  t.  State.  82  Ala.  4S. 

A  oonvictkjo  may  be  tud  for  dlsturblog  rellgioua 
*serDlMs  on  proof  that  defendant  wlllf  lUlr  and 
tmiooally  eogaged  In  a  fight.  wUbout  JuattfloaUon 
or  aeoeMltr,  at  or  near  a  plaoe  where  people  were 
DSagMl  in  worship. even  though  bejdid  not  pro- 
mke  the  dtfflcultr  or  strike  tbe  ftnrt  Mow.  Goutd- 
log  V,  state,  as  Ala.  4S. 

A  ecnvlctioo  for  dlsturbtng  a  r^igloufl  congrega- 
tloo  cannot  be  had  upon  a  speoial  verdict  that  de- 
f«BdMiteDgagedlnBagli(nearachurob,and  that 
ttaaadiam  was  not  dMwbed  except  br  the  sen- 
■ttmsl  r^ort  that  tken  was  a  flght.  State 
KiA]r,lQ8ir.0.7nL 

nnsteoing  io  an  angrr  mannw  to  ^lap  bell  out 
ULB.A 


of  a  person"  iX  be  did  not  "drr  np,"  and  to  UU  him 
If  be  got  up  out  of  bis  ohalr,  is  not  tumultuous  or 
offensive  oonduot  when  not  done  in  the  immediate 
presence  or  hearing  of  such  person's  famUr, 
Brooks  v.  State,  07  Hiss.  S77. 

The  uttering,  by  a  speaker  at  a  public  meeting,  of 
expreaalons  of  armpathr  for  the  condemned  an- 
arcblals  who  had  been  executed  for  murder,  with  a. 
glorification  of  their  deeds  and  an  incitement  to 
murder  the  oflloers  for  dischanilug  a  public  duty, 
is  a  misdemeanor  under  the  New  York  Unlawful 
Assemblage  Act.  People  v.  Most,  28  N.  K.  S.  B.  ST. 

An  Indictment  charging  tbat  defendant  "unlaw- 
fully did  make  use  of  violent,  abuslveand  Inaultuig 
language  towards  and  about  one. .  .  in  his  presence 
and  hearing,  which  language.  In  Ita  common  ac- 
ceptance, was  calculated  to  arouse  to  angor  lilm* 
the  said .  .  .  and  cause  a  breech  of  the  peace."— 
sufBolentlr  charges  the  offense  without  particular- 
izing  the  abusive  language,  Hoore  v.  State,  fiO  Ark. 
2S. 

Hie  fact  that  a  woman.  In  whose  bearing  obscene 
language  is  used,  is  faeiself  In  the  habit  of  usintr' 
such  language  can  in  no  case  oonatltute  a  JustlDca- 
tioo,  but  may  mltlgatcjthe  offense.  Golson  v.Statc, 
86  Ala.  OIL 

Insulting  and  abuslTe*language  used  towards  one 
in  the  Immediate  presence  of  his  family  may  hv  s 
breach  of  thepeaoeat  oommonlaw.  Wore  v.  Ixivc- 
ndge,  fS  Hioh.  488. 

For  reoent  deolslons  on  the  subject  of  "arrest  for 
mtademeanois  without  wanant,*'  see  note  to  Stat» 
v.  Hunter  iN.  OJ  8  L.  B.  A IU9. 
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Stat.    But  this  position  U  one  taken  in  this  I  talcing  liim  home.    The  judge  put  tlie  case 


court  for  tbe  6rst  time.  The  cttse  was  tried 
below  upon  the  charge  and  theory  that  Mur- 
ny  made  the  arrest  for  a  breach  of  tbe  peace. 
The  officer  made  the  arrest  for  that  offense, 
as  is  apparent  from  his  inquiry  of  Mr.  Mc- 
Allister. He  did  not  inform  Johnson  that 
he  arrested  him  for  being  intoxicated,  and 
does  not  testify  that  he  was  intoxicated. 
McAllister  is  the  only  one  who  testified  that 
Johnaon  was  intoxicated,  and  that  he  was 


to  the  jury  upon  the  theory  that  the  arrest, 
was  made  for  committing  a  breacli  of  tlie 
peace,  and  the  pec^le  witfnot  be  permitted, 
after  trial  and  conviction  of  respondent  upon 
that  theory,  to  change  ground,  and  claim 
that  he  was  arrested,  for  being  intoxicated 
under  tbe  Act  cited. 

T/u  Judgment  mutt  be  menei,  and  the  pris- 
oner discharged. 
Ttie  other  Justices  concurred. 


TfiRUOin*  S1TPREUE  COURT. 


AusUn  T.  FOSTER 

D.  0.  STETENB. 

U...Vt.....} 

!•  A  corporation  of  anothor  Bt»to  **!• 
tezedbgrraehStete  for  aU  Urn  stock'* 

within  the  meaning  of  ftev.  I«ws,  I STO,  ao  as  to 
relieve  stookholden  in  Termont  from  a  tax  on 
tbelr  staarea,  when  tt  is  subject  to  an  annual  tax 
asteased  acoordlof  to  the  amount  of  ita  paid-up 
capital. 

S,  A  tareiga  eoontiy  la  "axiotbor 
Btato,**  wltbin  tbe  oManlnff  of  Bev.  Lam, 
f  STO,  ezemptlnff  atockholdera  In  Vermont  from 
a  tax  on  ttelr  shares  of  a  fiwelvn  oorpinatlon  if 
dieatook  Is  taxed  where  the  corporation  Is  sit- 
uated. 

OIay«.un.> 

EXCEPTIONS  by  plaiotiff  to  mliogs  of  the 
Orleans  County  Court,  made  during  the 
trial  of  an  action  brought  to  recover  damages 
for  the  alleged  conversion  of  certain  personal 


Nora.— IVxrotlonitf  capUalof  earporaUon. 

The  capital  of  a  corporatton  means  all  tbe  prop- 
erty belontiincr  to  it,  whether  tangible  or  Intaniri- 
ble,  wbiofa  must  be  valued  as  capital  for  the  pur- 
pose of  taxation.  Porter  v.  RockfMd.  B.  I.  *  St. 
1..  R.  Oo.  n  HI.  SSI;  Paoiflo  Hotel  Co.  v.  Lleb.  88  HL 
KB. 

Tbe  term  '*  capital  stock,"  as  used  In  the  Statute, 
does  not  refer  to  or  embraoe  shares,  but  Is  Intended 
to  embrace  the  property  of  the  corporation  8ut>- 
Jeetto  taxatkm.  Ottawa  Ghwi  Oo.  v.  MoOaleb,  O. 
HI.  961. 

Tt  Is  the  ag^gate  sum  paid  In  or  to  be  paid  In  by 
the  shareholders,  with  the  addition  of  tbe  profits 
after  deduction  of  losses.  People  v.  Tax  Comrs.  83 
S.Y.m. 

Tbe  LegMatute  may  rightfully  provide  for  tax- 
ing the  capital  stock  of  a  corporation  instead  of 
the  shares,  and  require  the  corporation  to  pay  the 
tax,  leaving  It  to  deduct  ttie  same  from  the  divi- 
dends. Ottawa  Ghus  Co.  v.  HoCUeb,  81  III.  S6S. 

Tbe  capital  of  a  corpoiatlon  and  Its  shares  of 
stock  are  distinct  properties,  and  s  tax  levied  upon 
the  property  of  one  Is  not  in  a  legal  sense  levied 
upon  the  property  of  the  other.  Belo  v.  Forsyth 
Kkmaty  Oomn.  81 N.  C.  OB;  Jones  v.  Davis,  86  Ohio 
St.4T4. 

When  the  capital  stock  Is  taxable,  the  shares  of 
stock  are  exempt  from  taxation  In  tbe  hands  of 
stockholders.  Bepubllc  L.  Ins.  Oo.  v.  PoUak.  7S  lU. 
8BB. 
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property,  which  resulted  la  a  verdict  hi  favor 
of  defendant.  Baenei. 

Defendant  Justified  as  collector  of  taxes  for 
tbe  Town  of  Derby  under  a  tax  warrant,  issued 
to  him  by  the  town  txeasurer.  Plaintiff 
daimed  that  tbe  tax'list  was  invalid  because 
certain  sbares  of  stock  in  tbe  Eastern  T^wn- 
sbips  Bank  of  Sberbrooke.  in  the  Province  of 
Quebec,  were  listed  aaainsk  him,  when  stich 
shares  were  exempted  from  taialion  by  Bev. 
UWS.P370. 

Further  facts  sppear  in  tbe  opinion. 

Mr.  Laibrreat  BU  TboBapaoB,  with  Mr. 
O.  A.  Proatv*  for  idainUff: 

To  justify  tbe  takinir  of  plaintiff's  property 
by  defendant  as  tax  collectiK',  he  must  have  a 
legal  warrant  and  a  legal  lax. 

CloM  Spring  Iron  Work*  v.  Cone,  66  Vt.  604; 
BoteeUv.  Barton.  51  Yt.  SI;  Sughar.  FaO,  Id. 
43. 

The  Eastern  Townships  Bank  mdk  owned 
bv  plaintiff  was  exempt  from  taxattoa,  and 
plaintiffa  grand  list  was  rendered  illegd  by 
putting  this  stock  Into  it  by  the  listers. 

Rev.  Laws,  ^  270. 


The  exemptton  of  tlie  one  will  not  Decessarlly 
exempt  tbe  other.  HempUs  v.  Bkrrlnrton,  8  Baxt. 
889. 

The  capital  stock  is  usually  the  representative  of 
the  property  of  thecorporatlOD,  and  such  property 
is  the  representative  of  the  capital  stock,  and  for 
purposes  of  taxation  It  is  repnaented  by  whatever 
it  Is  Invested  hi.  New  Ziondon  8a v.  Bank  v.  New 
London,  SO  Conn.  117:  New  Haven  v.  City  Bank,  81 
Conn.  100:  Bridgeport  v.  Bishop,  88  Conn.  187:  Toll 
Bridge  Oo.  v.  Osbom,  8S  Conn.  7:  Rome  R.  Oo.  v. 
Rome,  U  Oa.  Xnt;  Augusln  v.  Oeorgfa  R.  A  Bkir.  Oo. 
88  Qa.  661:  Auditor  of  Floyd  Coun^  v.  New  Al- 
bany ft  B.  B.  Co.  11  Tnd.  670;  Oonwell  v.  Oonners- 
vlUe,  16  Ind.  IflO;  Cumberland  M.  R.  Co.  v.  Port- 
land. 87  He.  444;  Bangor  A  P.  R  Oo.  v.  Harris,  21 
V».  fi8B;G<n4on  v.  Balthnoce,  6  QUI.  t81;  BatUmore 
V.  Baltimore  ft  O.  B.  Co.  «  Olll,  588;  Tax  Cbses. 
12  Gill  ft  J.  117;  Balem  Iron  Factory  Oo.  v.  Dan  vers, 
10  Mass.  S15;  Ameshury  W.  ft  C.  Mfg.  Oo.  v.  Ames- 
bury.  17  Maes.  461;  Boston  ft  8.  Qlasa  Oo.  v.  Boston, 
4  Met.  181;  Boston.W.  P.  Co.  v.  Boston,  9  Met.  IM; 
Hannibal  A  8t  J.  B.  Oo.  v.  ShaoUett.  ID  Ho. 
866;  Mutual  Ins.  Oo.  of  Butfalo  v.  Brie  County 
Supts.  4  N.  T.  442;  tjmlth  v.  Exeter,  87  N.  H. 
U6:  FItchburg  R.  Co.  v.  Presoott,  47  N.  H.  ttS; 
Bank  of  Cape  Fear  v.  Bdwards,  6  Ired.  It. 
Jones  V.  Davis.  88  Ohio  St  477:  Bank  of  Oommeroe 
V.  HcOowan,  6  Lea,  706. 

The  capital  stock  of  a  foreign  corporation  doing 
business  within  the  Btate  Is  liable  to  taxation. 
Com.  V.  Gloucester  Perry  Oo.  88  Pa.  Utt. 
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Wli«Q  Uila  section  Bpcnks  of  the  cwporatlon 
beiDg  taxed  in  each  BUUe  for  bU  its  stock,  by 
Hotx  It  most  tnean  tbe  eapitsl  or  capital  stock 
of  tbe  corporation,  which  is  eotirflly  distinct 
from  the  shares  of  stock. 

Cooley,  TaxD.  169:  1  Desty.  Taxn.  353. 

Tbe  word  **  State  "  is  sufflcieolly  broad  in  its 
mMDing  to  include  the  States  of  our  Union  and 
aD  foreiga  SlatMb 

8  Bapalje  ft  LAwtence  Lav  Diet,  title 
State. 

Act  45  Vict.,  chap.  33,  imposes  a  tax  upon 
tbf  capital  of  banks,  and  hence  upon  their  cap- 
ital stock. 

Mtttrt.  IMek«raBM  *  Yvtmg,  tot  de- 

fsndant: 

Tbe  sbarai  of  stock  Id  Uw  Eaitcni  Towmbtps 
Bank,  owned  by  residentsoC  Darby,  axe  taxable 
in  DMby. 

Rer.  Laws,      287,  388. 

Tbe  tax  assessed  a^inst  and  paid  by  said 
tank  uader  tbe  Law  of  tbe  Frorince  of  Quebec, 
i!bap.ae.  p.  106.  AeU  of  1663,  b  a  franchise 
tar. 

r«M«Mv  T.  WMtwartk,  117  U.  8. 130.  33  L. 
ed.  8W-88S:  JRw  Orltamr.  BounUm.  113  U.  8. 
MS,  30 14.  ed.  415;  Farrington  v.  Tenneuee,  95 
U.  8.  $T9,  34  L.  ed.  MO. 

This  tax  hopoeed  by  tbe  Statute  of  Quebec 
ii  neither  imposed  upon  the  shares  of  the  indi- 
Tidual  Blockbf>lden,  nor  upcm  the  proper^  of 
tbe  oorpocmdoB,  bat  is  a  tax  optm  ua  cmwra- 
tloa  itwif . 

See  Miju€r.  PfiilaMjMa,  W.ttB.ROo.SS 
V.  8. 306,  31  L.  ed.  836;  Prvndtnt  Sat.  Jfut.  t. 
MomaehuMttt,  78  U.  S.  611,  18  L.  ed.  913; 
Cm.  r.  MaraiUan  ]lffg.  Co.  12  Allen.  308; 
Cm.  r.  Nem  BfigtandS.  (3  7*.  Gb.  18  Allen,  891 ; 
Ptutt  Strut  Oumn.  ttf  Botton,  189  Mass.  669; 
MMknt  QwnUf  Aw.  Bank  r.  Boekeater,  87  N. 

Eren  If  tbis  tax  is  held  to  be  a  tax  upon  the 
capital  owned  and  controlled  by  tbe  coipora- 
tioD,  it  does  not  then  become  a  tax  on  the  ihares 
owned  by  tbe  stockholders. 

VaH  Alien  t.  77u  AMe$$on.  70  U.  S.  8  Wall. 
Sti,  18  L.  ed.  220:  PeopU  t.  Hew  York  Tax 
Omn.  71  U.  S.  4  Wall.  244.  18  L.  ed.  844; 
Ptcvident  8a*.  In$t.  r.  Manadiutettt,  78  U.  S. 
«Wt)1.611.  18L.ed.918;  LouUmUe  Firtt  Nat. 
Bank  T.  Kmtveky,  76  U.  S.  9  Wall.  86S.  19  L. 
«d.  702:  Bradie^  v.  lUinoU,  71  U.  B.  4  Wall. 
«».  18  L.  ed.  438;  Lionberger  v.  Bmote,  76  U. 
S.  »  Wall.  466,  19  L.  ed.  734;  Van  aiyke  v. 
^it»nnn,  W  V.  8. 11  Wall.  — ,  80  L.  ed.  240; 
XumtitkNat.  Bank  r.  Britlm.  lOfi  V.  S.  888. 
StL.  ed.  10S8;  Mtnet  t.  PkOadeMia,  W.  &  B. 
dr.  85  U.  &  18  WaU.  806,  &  L.  «d.  895. 

Tbe  Bbaies  held  by  stockholders  are  dlstiact 
^om  the  capital  stock  of  (he  coiporation,  and 
tW  taxation  of  both  ia  not  double  Uxatioo. 

^HTP*  T.  Oartm',  114  17.  8.  511,  89  L.  ed. 
V^m-,  Tfmneamev.  WMtwtrth,  117  U.  8. 189, 
^  L.  ed.  830;  Farrii^fton  t.  Ttniuam  and 
J^w  Orteant  t.  Hmtaton,  wpra. 

This  disthiction  was  not  created  byCoogress 
lo  the  National  Banking  AcU.  These  AcU  and 
the  dedskms  above  dtra  only  carry  out  the  law 
M  promolgated  by  tbe  ITnlted  Sutes  Supreme 
^  in  1819  fn  tbe  case  of  MeOuOoek  t. 
JKfybwf.  17  U.  8.  4  Wheat.  816,  4  L.  ed. 
«M09. 
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This  distinction,  for  fne  PMvpose  at  tajutiop, 
between  the  capital  of  the  corpot^tioo  owned 
and  coo  trolled  by  it  and  the  interest  of  tbe 
shareholder  owned  and  controlled  by  him,  ia 
also  clearly  made  in — 

Spnngfield  v.  ^rinffMd  Firti  Na(.  Bank,  4 
West.  Rep.  368,  87  Mo.  441;  Lionberaer  v. 
RtntK.  43  3Io.  67-79;  St.  Lemit  Bldf.  Sav. 
Amo.  t.  LigiUner,  43  Ma  431;  FirttlTat.  Bank 
of  Haanibai  v.  MetmUth,  44  Mo.  500;  Biate 
Bank  af  Virginia  t.  Richmond,  70  Va.  118; 
New  Orimtiu  v.  State  Aat.  Bank,  34  La.  Add. 
803;  New  Orleans  v.  New  Orleans  Canal  is 
Bkg.  Co.  83  Ia.  Add.  104;  iV-u  Orleana  v.  Nets 
Orleam  tfi  8t.  L.  B.  Co.  27  La.  Aim.  414;  AOe- 
ffiltmi  Onm^  v.  McKeeeport  Diamond  Market, 
188  Pa.  164;  Fiit^rgh'aApp.  Id.  374;  MeKeen 
Y.  Northampton  County.  Pa.  610;  WhitwU 
T.  NorUtampton  County,  Id.  536;  Jamming 
County  V.  Cfantble,  47  Pa.  106;  Dieight  v.  Bom- 
ton,  13  Alten,  816:  Com.  v.  Bamilton  Mfg.  Co. 
13  Allen,  298-810 ,  Pratt  v.  Botton  Street 
Oomr$.  180  Mass.  560;  Davenport  Nat.  Bank  v. 
BquatiMtion  Board.  64  Iowa.  140:  BaUigk  <£ 
Q.B.  Co.  V.  Wake  County  Comre.  87  N.  0.  411; 
Utiea  r.  Churekitt,  88  N.  T.  16  i-387.  See  also 
Quwn  T.  Arnaud.  9  Q.  B.  N.  S.  806;  GUnn  v. 
Dodge  (D.  C.)  3  Cent.  Bep.  383;  Deving  v.  Per- 
dicaries,  06  U.  S.  103.  34  L.  ed.  655;  Wfieelock 
T.  Moulton,  16  Vt.  510. 

Double  taxation  doesoot  meanslaz  upon  the 
aune  thing  In  diifcmnt  States.  It  only  applies 
to  two  tazaa  upon  the  same  thing  by  tbe  same 
authority 

Dwigkt  T.  Borion,  tupra. 

And  taxation  in  another  State,  directly  or  in- 
dlractly,  has  not  been  held  by  tbis  court  to  ex- 
empt nom  taxation  here,  unless  tbe  letter  of  tlie 
tew  ci^ly  makes  H  exempt. 

BuUMk  T.  Ovi^74,  69  Vt  616;  CatUn  t. 
BuU.  31  Vt  153;  St.  AOant  t.  National  Car 
Co.  57  Vt.  66. 

80  in  New  Jersey,  in  State  v.  Newark.  35  N. 
J.  L.  816. 

A  surrrader  of  the  power  to  tax,  wlien 
claimed,  must  be  shown  by  clear  and  unam- 
biguous language,  which  will  admit  of  no  rea- 
sonable ooDstruction  consistent  with  tbe  reser- 
vation of  the  power. 

Delaware  Bailroad  Taa,  85  U.  8.  307,  %\  L. 
ed.  888;  Minotr.  Philadelphia,  W,  AB.  R.  Co. 
85  U.  S.  306,  31  L.  ed.  895;  SouthwetUim  R.  Co. 
T.  Wright,  116  U.  8.  281.  30  L.  ed.  620;  Far- 
rington  v.  Tenneuee,  95  U.  8.  679,  24  L.  ed. 
560:  Weat  Witeontin  R  Co.  t.  Trempealmu 
County  Supn.  98  U.  8.  605,  88  L.  ed.  814; 
Tueker  t.  Fergumm,  89  U.  S.  33  Wall.  527.  23 
L.  ed.  806;  Tennsetee  t.  Whitaorth,  111  V.  S. 
138,  39  L.  ed.  883;  People  t.  Davenport,  91  N. 
Y.  574-586;  Bead  r.  Teager,  2  West  Rep. 
340-248.  104  Ind.  196;  PeopU  t.  IUinoi$  Cent, 
a.  Co.  (111.)  6  West.  Rep.  IX. 

In  tbe  exemption,  as  found  In  Rev.  Laws, 
870,  "shares  of  stock"  first  line,  "slock" 
second  line  and ' '  stock  "  last  line,  must  be  held 
to  mean  tbe  share  or  interest  owned  by  the  in- 
dividual,  and  not  Uie  capital  owned  and  con- 
trolled by  the  corporation.  If  there  could  be 
any  doubt  when  looking  to  tbis  clause  alone, 
there  cannot  be  when  it  is  compared  with  tha 
Act  of  1857  and  the  Act  of  I8&& 

PraU  V.  Botton  Btrmt  Otmn,  189  Masi. 
S68-S68. 
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Ykbhomt  SopnBus  Coubt. 


Txlttr/  deHrered  the  opfoion  of  the 
coui  : 

The  m.st  important  qntstlon  that  arises  In 
the  case  bvhetberornot  the  plaintiff's  East- 
em  Townships  Bank  slock  Is  taiaUe  m  this 
State.  Rev.  Laws.  S  307,  requires  that  all 
real  and  pereooal  Mtate,  except  as  otberwlw 
provided,  be  set  in  the  list  at  1  per  cent  of  lis 
value  in  money  on  the  first  day  of  April  of  the 
jear  of  its  appraisal.  Section  288  provides 
that  shares  of  stock  in  bank  shall  be  set  to  the 
list  Hke  other  personal  estate,  to  the  owner 
thereor,  in  the  town  where  he  resides.  If  he 
resides  in  this  State.  Therefore  this  propertr 
should  bear  its  proportion  of  the  burden  of 
taxation  unless  it  falls  within  the  exemption  of 
the  second  division  of  g  270,  Rev.  Laws,  which 
is  as  follows:  '*  Shares  of  stock  in  a  corpora- 
tion situated  In  another  State,  when  all  the 
slock  of  such  corporation  la  taxed  la  such  State 
to  the  holders,  whether  residing  witbin  or 
without  such  State,  or  when  the  corporation  la 
taxed  in  such  State  for  all  its  stock."  It 
appears  by  the  agreed  statameot  that  the  plain- 
tiff's shares  of  stock  were  not  taxed  io  Canada. 
The  law  of  the  Province  of  Quebec  imposes  a 
direct  tax  upon  banks  and  certain  other  corpo- 
rations, aod  takes  no  notice  of  the  individual 
shareholders  for  the  purpose  of  taxation.  Act 
4Q  Vict.,  chap.  23,  is  entitled  "An  Act  to 
Impose  Certain  Direct  Taxes  on  Certain  Com- 
mercial CoTporatioDS."  Section  1  eotimeratee 
the  corporauoDS  which  shall  annually  pav  the 
several  taxes  specified  in  section  S,  in  order  to 
provide  for  the  exigencies  of  the  public  servtoe, 
and  includes  banks  In  the  enumeration.  Sec- 
tion 8  reads:  "The  aonual  taxes  imposed 
upon  and  payable  bv  the  commercial  cotpora- 
tions  meotioned  ana  specified  in  section  1  of 
this  Act  shall  be  as  follows:  (1)  Banks,  (a) 
Five  hundred  dollars,  vben  the  patd-up  rapilat 
uf  tbe  bank  is  five  hundred  thousand  dollars  or 
less  than  that  sum;  one  thousand  dollars,  when 
the  paid-up  capital  is  from  fire  Imndrod  Ihou- 
aod  dollars  to  one  million  dollars;  and  an 
addtttonni  snm  of  two  hundred  dollars  for 
each  million  or  ftacilon  of  a  million  dollars  of 
the  paid-up  capital  from  one  million  dollars  to 
three  million  dollars;  and  a  further  addiilooal 
sum  of  ooe  hundred  dollars  for  each  mlllinn  or 
fraction  of  a  million  dollars  of  tbe  psid-up 
capital  over  three  miHloo  dollars,  (b)  An 
additional  tax  of  one  hundred  dollars  for  each 
office  or  place  of  business  in  tbe  cities  of  Mon- 
treal and  Quebec,  and  of  twenty  dollars  for 
each  office  or  place  of  buslnest  in  every  other 
place." 

Tbe  above  Act  was  passed  bv  the  Legisla- 
ture of  the  Province  of  Quebec,  Mav  97,  18R2, 
and  was  oi)erHtlve  upon  the  Eastern  Townships 
Bank,  which  was  located  in  Sherbrooke,  in 
that  Province,  and  doing  business  there  with  a 
capiUI  of  $1,500,000.  This  bank  baa  been 
taxed  and  has  paid  Its  taxes  each  year  atnce  the 
passage  of  the  Act.  in  complivKe  with  its 
requirements.  No  question  can  now  be  raised 
liul  that  tbe  Legislature  tnd  aulbority  to  pass 
(he  Act.  It  derived  iu  power  to  legialale  from 
lite  British  North  Americeo  Act  of  1867.  by 
which  the  DomioIoD  of  Canada  was  formed. 
Tltat  Act  provides  that  la  eacfa  prorince  tbe 
LegUatuie  DMy  excltisively  miAe  laws  in  rela- 
tion to  mattem  coming  witbin  the  classes  of 
18  L.  R.  A. 


subjects  enumerated:  that  Is  to  say,  "direct 
taxation  within  the  province,  in  ordet  to  tbe 
raising  of  a  revenue  for  provincial  purposes." 
This  authority  d  tbe  L(i|^blatnra  and  tbe  righta 
of  the  government  to  etdlect  taxea  under  tbe 
Act,  was  contested  by  certain  banks  and  other 
corporations  in  several  suits,  which  finally 
passed  by  appeal  to  the  privy  council  of  Eog-' 
land,  where  it  was  held,  sustaining  tbe  decree 
of  tbe  Queen's  Bench,  that  the  tax  imposed  waa 
not  a  tax  upon  any  commodity  which  thft 
banks  dealt  In  ana  could  sell  al  euhaMed 
prices  to  their  customers;  that  it  was  not  a  lax 
on  their  profits  nor  upon  their  several  timna* 
actions;  but  that  It  vns  a  tax  of  a  (Krect  lump 
sum,  assessed  by  simple  reference  to  tbeir  paid- 
up  capital  and  Uidr  places  of  busioesa.  Tbe 
plaintiff,  In  the  year  1886,  was  a  resVient  and 
taxpayer  in  the  Town  of  Derby,in  this  State,and 
tbe  owner  of  100  sbareeof  stock  io  this  Imnk. 
which  the  listers  of  that  tnwn  set  to  him,  nitli 
bis  other  personal  estate,  in  the  grand  list,  so 
that  the  same  was  assessed  for  taxes  that  year. 
The  ouestion  is  whether  the  payment  oi  tbe 
annual  tax  by  the  bank  to  the  Canadian  gov- 
ernment brings  tbe  case  within  the  exemption 
provided  br  our  Rev.  Laws,  §  270,  above 
quoted.  There  are  but  three  kiods  of  taxation 
to  which  corpra'wUons  can  be  subjected,  namely: 
upon  their  real  and  personal  property,  upon 
their  franchises,  and  upon  their  capitiu  stock. 
A  reference  to  the  Canadian  Statute  shows 
that  this  tax  was  imposed  upon  corporallooA, 
wKbout  any  reference  to  the  amount  or  vnbie 
of  their  property,  or  Its  twe,  capacity,  or  pro- 
dactiveneas.  It  is  almost  equally  clear  that  Ik 
was  not  designed  as  a  franchise  lax,— a  lax 
upon  the  privilegeof  carry ingoo  boAinetis  under 
corporate  orgauirations  wtihio  tiie  province. 
Qenerally,  when  the  latter  tax  is  imposed, 
means  m  adopted  to  ascertain  the  value  of 
tbe  franchise,  as  indicated  by  the  amount  of 
bnsinees  done  by  tbe  corporal  ion  taxed,  I^n 
this  case  the  E*rovinoiat  Legislatmre  graduated 
its  taxation  of  corporations,  not  acraiding  to 
the  value  of  tbrir  corporate  frannliiAe,  nor  the 
amount  of  their  bnalness,  but  solely  according 
to  the  amount  of  their  paid  up  capital.  "  Cap- 
ital "  and  "  capital  stock"  are  in  legal  intend- 
ment nnonymoua,  and  arc  used  in  legislaliro 
Acts  as  equivalent  terms,  though  slrictly  not 
of  the  lame  meaning.  It  is  said  in  1  Desty, 
Taxation,  858,  that  "ca[Hlal"  and  "capital 
stock"  are  in  legal  intendmeot  synonymous, 
nod  are  u^d  in  legislative  Acts  as  equivalent 
terms,  though  strictly  not  of  the  same  meanlog; 
that  "capital  stock"  means,  not  shares  of  stock 
either  separately  or  in  the  aggregate,  but  it  is 
intended  to  deeii^nate  tbe  properly  of  the  cor- 
poration subject  to  taxation,  not  in  separate 
parcel",  but  io  a  homogeneous  unity.  In  7<:/t- 
neuee  v.  WMliBortk,  117  U.  S.  129,  2»  L.  ed.  630, 
somewhat  different  language  is  used.  CAief 
Jiutiee  Waite  speaks  of  the  money  paid  In  br 
subscribers  for  the  shaiea  of  the  capital  stock 
as  constlluTing  tbe  capital  of  the  corporation, 
althoujrb  the  stock  created  by  such  subscrip- 
tioB  and  payment  was  tbe  property  of  tite 
several  holders  of  the  shares;  also  of  the  agfrre- 
gate  of  the  subscriptioos  making  tbe  aggregate 
of  Uie  stock,  and  each  subscriber  owning  that 

Srt  of  the  stock  wMck  bis  shares  repreeeot. 
}  says  that,  as  capital,  it  belongs  to  the  oor- 
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pontioD,  but  as  stock  It  belongs  to  the  lioldera 
of  the  shares  ioio  vtiich  tbe  capital  ia  divided. 
2o  that  case  the  capital  slock  of  the  railroad 
compuy  was  exempt  bj  its  charter  from  lai- 
ailOD.  and  It  was  hdd  that  the  sharas  were  for 
Umi  reason  also  exempt. 

Couris  and  law-writera  doubtless  mean  tbe 
sane  thing.  They  only  differ  io  forms  of 
eipressioD.  Though  tbe  capital  stock  of  a 
coiponUon  is  produced  hy  the  paymeDt  of 
labacriptioiu  for  sharei,  the  anrexate  of  shares 
and  capital  stock  are  not  ideoucal.  When  the 
capital  is  divided  into  shares  and  sold,  tbe  cor- 
pontioD  ceases  to  be  tbe  owner  of  them.  The; 
tlKD  beoMne  the  iHlrate  property  of  tbe  Indi- 
Tidus]  holders,  while  tbe  money  paid  for  them 
becomes  the  property  of  the  corporation, — its 
csnital  or  capital  stock,  with  wbidb  to  trans- 
aci  the  business  for  which  it  was  OTganlzed. 
Shares  aud  stock  are  tbos  closely  related.  Tbe 
court  said  in  LouinilU  Firtt  Nat.  Bank  v. 
Smtudcg.  76  U.  8.  9  WalL  858,  19  L.  ed.  701. 
that  shares,  In  their  agj^egfite  totality,  are 
sotnetimes  called  the  "  capital  &tock  "  of  a  bank, 
thoacb  a  dlffeient  thio^  from  lla  moneyed 
cspital.  Cooiev,  Taxn.  169,  says;  '*  So  a  tax 
on  tbe  shares  of  stockbcAdera  in  a  corporation 
is  a  different  thing  from  a  tax  on  tbe  corpora- 
IkvQ  fiwlf ,  or  its  stock,  and  may  be  laid  irre- 
qKctiTe  of  any  taxation  of  tbe  corporation, 
when  no  contract  relations  forbid."  Upon  this 
XrouDd  the  oupreme  Court  of  the  UnitQct  States, 
ia  tbe  cs-es  referred  to  by  defendant's  counsel, 
hu  held  Ibat  diarea  ot  stock  In  a  corporation 
may  be  taxed  allhcmgh  a  tu  has  been  laid 
npun  the  entire  capital. 

Counsel  for  tbe  plaintiff  fwncede  that  "shares 
of  sio(^"  and  "capital  stock"  are  not  one  and 
the  nme  thing,  and  that  it  is  Within  tbe  power 
of  tbe  L^islature  to  lay  a  tax  upon  both:  but 
they  contend  that,  as  the  ralue  of  the  sbarea 
depends  npon  the  amount  and  value  of  the 
cspital,  a  tax  upon  the  latter  is  tn  effect  a  tax 
npon  the  former;  that  tbe  amount  of  tbe  dlvi- 
dmds  Is  necessarily  diminished  by  the  amount 


of  tbe  tax  paid  i)p"Q  lis  c^oital  stock.  By  tbe 
term,  "all  Its  stock,"  wlucb  is  employed'  In 
section  270  of  our  Statute^  is  not  meant  tbe 
aggregate  of  ahaiea  Into  which  the  capital 
stock  of  a  corporation  ia  divided,  but  the  mon- 
eyed capital  which  was  produced  by  the  pay- 
ment bv  the  stockholders  for  their  sbares. 
"Taxes  are  defined  as  being  the  enforced 
j  proportional  contribution  of  persons  and  prop- 
'  erty  levied  by  tbe  authority  of  tbe  Stale,  for 
(be  support  of  KOvercmeDt  and  for  all  public 
needs.  By  the  laws  of  tbe  Province  of  Quebec, 
the  entire  capital  stock  of  the  Eastern  Town- 
ships BRuk  was  made  to  contribute  its  propor- 
tion of  the  expense  of  supporting  the  govern- 
ment under  which  It  existed  and  transacted 
business.  The  question  before  us  is  not  what 
tbe  Legisl'.ture  of  this  State  bad  the  power  to 
do  in  respect  to  the  taxation  of  shares  held  by 
our  oittzens  in  a  foreign  corporation  when  the 
capital  stock  of  tbe  corporation  has  been  taxed 
in  the  State  in  which  It  is  located.  We  are  to 
construe  our  Statute  as  it  stands;  and  it  seems 
to  us  that  tbe  only  reaaonaMe  construction  to 
be  giv»n  it  is  that  it  was  intended  to  provide 
for  such  a  case  as  this;  that,  the  cainlal  stock 
of  this  corporation  having  boroe  Ita  proportion 
of  the  puDlic  burden  In  one  jniisdictaon.  Its 
shares  held  here  are  exempt  from  taxation. 
We  think  the  word  "State  employed  in  the 
Statute  should  be  construed  to  mean  a  foreign 
State  as  well  as  one  of  tbe  United  States.  The 
Statute  was  enacted  for  the  relief  and  benefit 
of  stockholdera;  therefore,  upon  the  reason  of 
the  law,  afaarea  of  itock  in  a  foreign  corpora- 
tion sboald  be  exempt  as  well  as  those  in  a 
corporation  located  In  one  of  tbe  States  of  this 
Union.  Tbe  view  that  we  have  taken  of  the 
first  question  in  the  case  renders  it  uunecessnry 
to  consider  the  other  questions  presented  in  the 
exceptions. 

Judgment  rtwernd,  and  Judgment  tor  tbe 
pbdnlxS  to  recover  the  value  of  tbe  property,  aa 
appears  in  tbe  agreed  itatemoat,  with  intereat. 


INDIANA  8UFBBHS  OOUBT. 


John  O.  HENDERSON,  State  Andltor,  Appt, 

9. 

Bosid  of  COMMISSIONERS  OF  the  State 
SOLDIEOS  A  SAILOHS  MONUMENT. 

<...-rnd....J 

1.  An  mppraprUMum  of  a  enrtalB  mm 
ftwfcf  ta  aekUtw'wkl  wmSlmif  mama^ 


M»nt  br  an  Aoi  teqatriair  bonds  ftam  eomays- 
sIcHMn  that  tbm  oosS  shall  not  exoeed  tbat  sum 

with  donattons  and  contributions  oao  be  used 
onlv  for  tbe  struotur^  work  of  llie  monument, 
and  not  to  pajr  tbe  eompensatlon  and  expenses  ot 
oonunMoneis,  woretair,  and  arobtteot,  or  ex- 
penses at  advarUstaur  tor,  and  proouftnir,  tbe  de- 
sign, or  for  other  taoldental  expeosas  autborlsq^ 
by  the  Aot. 


Wota.— .^ypnipriatton    itaU  nvmwu. 

VksAar  an  appropriation  riMUl  or  shall  not  be 
Ms  Is  a  ksrUattve  question  over  wbtob  the  }udl> 
M  department  bos  no  supervMoo  or  oontroL 
Mtb  V.  Mrers.  7  West.  Bep.  ID.  IW  lod.  1:  State  v. 
Bswortb,  7  L.  K.  A.  »0, » Ind.  MK;  WUson  V.  Jen- 
ktas, «  R.  C  •:  Ooddln  V.  CnuBp,  8  Le^b.  IM: 
meb  V.  larbart,  7  Or.  58;  rraoklln  v.  State  Board 
«(  Xxantneri,  S  Oal.  ITS;  Petvle  v.  facheoo,  17 

t^vntm  rwolotfons  of  eooh  ttranofa  of  tbe  As- 
stMbly  KiitborfslnK  pafments  eannot  amend  or 
WLR.A. 


TOry  the  provlsioni  of  a  statute  making  appropri- 
ations. Bloe  V.  State,  SB  Ind. «. 

To  an  appropriation  notbbv  mora  la  nquWte 
than  a  dealcoation  of  tbe  amount  and  tbe  fond  out 
of  Thlob  It  shall  be  paid.  People  v.  Brooks,  U  Cat 
IS. 

A  dlreoUon  In  a  statute  to  tbe  proper  atOoen  to 
pay  mon^  out  of  the  treasury  upon  aglven  claim, 
or  for  a  fflven  object,  msy,  by  Implication,  Inolude 
lo  the  direoUon  an  approprlaUon.  Blstlne  v.  State. 
SOlDd.  828. 

Bettinff  apart  so  muob  of  tbe  eount?  revenue  as 
Is  neoeasary  to  par  tbe  cost  of  repairs  provMod  for 
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Juinc, 


2*  A  ssflelemt  •ppropilatioB  <■  made  by 

U  Act  cx|»mbIt  ■Dtborlslnc  espenaes  to  be  In- 
camd  and  dlrectlnr  ttat  ther  shall  be  paid  when 
It  la  tak«a  Id  connectloB  with  the  general  atatate 
autboiialnc  the  andltor  of  the  Btate  to  "draw 
varranta  on  tlw  treaaanr  for  all  mgne/a  direct- 
ed by  law  t»  ba  paid,"  Mc. 

(June  12,  ISOl.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Hnrion  Conntj  Id 
favor  of  petitioners  In  a  proceeding  Instituted 
to  compel  defendant  to  transfer  certain  ex- 
penaeii  from   the   account   to  whlcb    he  had 
charged  them  and  charge  them  against  the 
gencrnl  fund  In  hia  hands  for  tbe  payment  of 
current  expcnecs.  Affirmed. 
The  facts  are  stated  In  tbe  opIoIOD. 
Mr.  A.  O.  Smith  for  appellant. 
Metart.  W.  E.  KlbUek  and  A.  3.  Bm- 
arldce  for  appellees. 

MeBrldet  J-*  i|pliTered  the  opinion  of  the 
court : 

This  was  an  application  hy  tbe  appellees, 
the  Board  of  Commissioners  of  tbe  State 
floldlers*  and  Snllora'  Monument,  for  a  writ 
of  mandate  against  the  appellant,  as  Auditor 
of  State.  The  controversy  cun  be  bedt  stated 
by  quoting  the  complfilnt,  wblcb  Is  brli^f, 
and,  omitting  prefatory  matter,  la  as  follows: 

"Tour  petitioners,  George  J.  tiangsdale, 
Thomas  W.  Bennett,  HabloQ  D.  Manson, 
Geo.  W.  Johnston  and  DeWltt  C.  McOollum, 
respectfally  say  that  they  constitute  the  Board 
of  CommlsslonerB  of  tbe  State  Soldiers'  and 
Sailors'  Monument,  provided  for  by  the  Act 
known  as  'An  Act  to  Provide  for  the  Creation 
of  a  State  Soldiers'  and  Sailors'  Monument 


or  Memorial  Hall  or  Monument  and  Memorial 
Mall  Combined,  According  to  tbe  Dlacr«tlon 
of  the  Trustees  In  This  Act  Provided  tor,  aoA 
Declaring  an  Emergency.*  approved  Mardi 
3,  1887:  that  said  Board  of  Commissioners,, 
soon  after  its  organisation,  proceeded  to  erect 
a  Soldiers'  and  Sailors'  Monument,  as  pro- 
vided in  said  Act,  at  an  estimated  cost  not 
exceeding  two  hundred  thousand  ($200,000) 
dollars,  tbe  amount  appropriated  by  said  Act; 
that  the  sum  of  nlnetj^tne  thousand  and  four 
hundred  and  forty-one  dollars  and  eleven 
cents  ($99,441.11)  has  been  expended  In 
structural  expenses  upon  said  monnnient,  and 
that  contracts  are  outstanding  for  additional 
worlc  to  be  performed  upon,  and  material  to 
be  used  in  the  erection  of,  said  monumeut, 
to  meet  and  discbarge  which  tbe  further  sum 
of  ninety  thousand  nine  hundred  and  eighty- 
two  dollars  and  alzty  cents  ($00,982.00)  will 
be  required:  that  other  sums  of  money  have- 
been  expended,  as  Incidental  expenses,  by  said 
Board  of  Commissioners  in  the  discharge  of 
their  duties,  which  have  devolved  upon  tbem, 
no  part  of  which  incidental  expenses  ba» 
been  applied  In  payment  of  the  structural  ex- 
penses hereinabove  referred  to,  and  which 
j-onr  petitioners  are  advised  and  believe  are 
not  properly  payable  out  of  the  amount  ap- 
propriated by  the  Act  for  the  erection  of  the 
monument  In  qnestion,  as  follows : 
For  payment  of  architects,  Inclndlng  plaa* 

and  model,  (1U,848.S& 
For  CommlflBlottera*  per  M^m, 

traveling  and  hotel  espetUM  $8,879.82 
For  engineering  15.00 
For  experts  1,404.25 
For  attorneys'  services  105.00 
For  ofhce  and  ratsecdlaQeaiis  ezpoiaes  1,882.2a 


by  the  statute  la  a  sufflcloni  appropriation  mailt:  by 
law  wltfatn  1  10  of  tbe  Act  of  April  fl,  IHHS,  p.  129. 
UlBie  V.  Johnson,  3  Weat.  Bep.  W2,  lOfi  Ind.  448. 

Where  tbs  State  baa  made  an  appropriation  to 
meet  an  obltsatlon  an  officer  whose  dnty  it  la  to 
draw  a  wan-ant  upon  tbe  fund  set  apart  by  statote 
may  be  roerc<:^  Into  a  performance  of  that  daty. 
Gray  v.  State,  72  Ind.  067. 

But  Where  there  Is  no  Etatute  making  the  appro- 
priatloo  no  action  Ilea  against  officers  of  the  Slate. 
GenslB  T.  Stanton,  73  U.  S.  6  Wall.  SO,  18  h.  ed. 
721 :  Hans  v.  Louisiana,  24  Fed.  Rep.  S5. 

But  tli«  JuBtlcc  of  a  claim,  thou^  apparent  and 
onqneatloiied,  does  not  autborlse  a  mandaMUB  lu 
laaoe  to  tbe  state  auditor  to  compel  blm  to  lasue 
Hs  warrant,  nor  tbe  treaanrar  ot  state  to  pay  the 
rarne  when  no  ummmv  !■  set  apart  for  such  parpose 
by  an  appropriation  nude  by  law.  State  v.  Fnrcer, 
KB  Ind.  Z«T:  Ind.  Const,  art.  10,  |  19S. 

An  Act  of  the  LeglBlature  recogoialnK  a  claim 
against  tbe  State  as  valid,  aad  prorldtng  for  Um 
payment,  prevents  tbe  claim  from  becoming  barred 
by  tbe  lapse  of  time.  Corklogs  v.  SUte,  1  Cent. 
Hep.  T7,  09  N.  y.  401. 

enfrnvrntnt  of  oftttfaHsM  4a«iirred  fey  Btatt^ 

A  State  haH  no  constitutional  power  to  annnl  or 
Impair  a  valid  contract  entered  Into  hj  It.  Fletcher  v. 
I'acfc.  10  U.  S.  6  Cranch,  87,  S  L.  ed.  162;  Terrett  v. 
Taylor.  13  U.  S.  S  Crsncb.  48,  8  L.  Cd.  650 :  nmstees 
or  W.  &  E.  Canal  Co.  v.  Beers,  67  J3.  S.  2  Black.  448, 

17  L.  ol.  33T;  Davis  v.  Ony,  83  U.  S.  16  Wall.  SOS, 
21  L.  c<l.  447;  Ball  v.  Wisconsin,  103  C.  8.  5,  26  L. 

18  L.  R.  A. 


ed.  302:  People  v.  Flatt,  17  Johns.  19I>:  Uootsomery 
r.  KuiRoii,  IQ  Cal.  189;  Slutb  v.  Barker,  4  Kan.  379. 

Tlie  gorernment  is  au  niucb  tH>und  hy  a  contract 
duly  made  by  Its  authorized  offlcera  In  Its  bebnif, 
or  by  alternatives  orfercfl  It  nnder  a  coiitrac, 
when  once  eierelscd.  as  la  any  private  citlsen. 
Fowler  V.  Dnlted  States.  3  Ct.  CI.  4B:  Allen  v.  I.'alted 
Sutes.  Id.  91.  See  also  Cooke  v.  United  States,  12 
Itlatchf.  4.1:  Unltpd  States  v.  Bostwlck,  94  U.  S.  &3, 
m,  24  L.  ed.  65,  66. 

In  eaterliis  Into  a  contract  a  Sute  lays  aside  Ita 
attributes  of  aovereignty  and  binds  Itself  subatao- 
tlally  as  one  of  its  citlsena  under  bis  contract,  and 
Ibe  law  wblch  measures  tmdlvltloal  rlKhts  and  rt- 
sponslblMtles  meawiirps  wllb  few  exception!)  tiio** 
of  the  Slate.  Uartmaa  v.  Greeohow,  102  I'.  8.  67:!. 
26  L.  ed.  271 ;  Polndexter  v.  GtMnbow,  114  D.  0. 
270.  20  L.  ed.-18B:  Keitk  v.  Clark,  97  V.  8.  484.  24 
L.  ed.  1071 ;  Uurray  v.  Cbarleston,  90  U.  S.  432,  24 
L.  ed.  760;  Gray  v.  State,  72  Ind.  307;  Stale  v.  (_or- 
dcoo,  8  8.  C.  71 ;  People  v.  Canal  ComrK.  5  Demo. 
401 ;  Penitentiary  Go's  Kof.  2  ft  3  v.  Nelms.  TI  Git. 
801;  (Lwwry  v.  PranHs,  2  Yerg.  Ml;  GMgan  v.  San 
Frnnr-lsco.  IB  Cal.  500. 

Rnt  a  State  mny  dpfpHt  ttie  eoTorcement  ot  Its  con- 
IrRrt.  for  a  State  rannot  be  sued  (Hans  v.  Lunlsl- 
sna,  34  Fed.  Rep.  68) :  ajid  It  may  fall  to  make  tb» 
neceaaary  appcopriatlaa  to  maet  ita  obligation. 
Stare  V.  Porter,  89  Ind.  200 ;  Uay  v.  Bice.  Bl  Ind. 
MA;  Hlce  V.  Stale,  95  Ind.  83. 

If  there  la  no  appropriation  the  conrta  are  power- 
less  to  issist  a  party  to  Mfiiroe  Us  CMitract  SKainst- 
th«  State.  Blatlne  v.  State,  90  lud.  S28;  8Ute  v. 
Bistlne,  Id.  346 ;  Newell  v.  People,  T  N.  T.  84 ;  Sob* 
bnry  ft  U.  B.  Co.  v.  Cooper,  88  Fa.  278, 
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/or  wcretary't  salary  1,817.25 

For  printlDg  and  stationary  1,401.T7 

for  BuperintendeDce  3,265.00 

For  sdTertiaiDg  9  796.11 
Fot  removal  of  Oct.  Morton'tHon- 

ument  out  of  the  war  208.35 

Hmking  a  total  of  29,187.08 


"Tour  petftionen  say  that  aatd  several 
mnu  of  money  are  merely  incidental  ex- 
pensM ;  that  no  part  of  them  are  structural 
expenses;  but  notwIthBtanding  the  fact  that 
said  sums  are  purely  and  solely  incidental 
expenses,  they  have  nevertheless  heen  paid 
by  the  treasurer  of  state  up<Hi  warrants  issued 
by  the  Aoditco-  of  State,  and  against  uid  In 
the  face  of  the  repeated  request  <rf  said 
Board  of  Commissioners  not  to  do  so,  and 
their  repeated  protest  against  so  doing,  have 
been  by  said  Auditor  of  State  charged  to  and 
sninst  the  fund  of  two  hundred  thousand 
(1900.000)  dollars  created  and  set  apart  by 
the  above-recited  Act,  for  the  erection  of  a 
soldiera'  and  sailors'  monument,  known  as 
the'Honumenlal  Fund :'  that  they,  said  peti- 
tioners, have  demanded  of  John  O.  Hender- 
son, who  is  the  piesent  Auditor  of  State,  that 
be  shall  transfer  the  several  sums,  all  of 
which  are  purely  incidental  expenses,  from 
uid  monument  fund,  and  charge  the  same  to 
and  over  against  the  general  fund  in  the 
hands  of  the  treasurer  of  stale,  for  the  pay- 
nieDt  of  current  expenses,  and  that  the  said 
John  O.  Hender^n  has  failed  and  refused, 
and  still  fails  and  refuses,  to  comply  with 
tbeir  said  demand  either  in  whole  or  In  part 
or  in  any  respect. 

"Wherefore,  your  petitioners  pray  that  an 
alternative  writ  of  mandate  shul  be  Issued 
and  directed  to  the  said  John  O.  Henderscm, 
requiring  bim  to  so  transfer  said  several 
sums  of  money  so  paid  and  classified,  as 
merely  incidental  expenses,  from  said  monu- 
meol  fund,  and  to  charge  the  same  to  and 
over  against  what  is  known  as  the  general 
fond  in  the  state  trensaiy.  as  above  stated, 
or  else  to  show  cause  why  he  shall  not  or 
oagbt  not  to  do  so,  and  will  ever  pray. 

"William  E.  Niblack, 
"Albert  J.  Beveridge. 
"AttOToeya  for  Petitioners. 

"Oeorge  J.  Langsdale,  one  of  the  above- 
iisBied  petitioners,  being  duly  sworn,  says 
that  be  IS  the  president  of  said  Board  of 
Conmiasioners  of  the  State  Soldiers'  and 
Sailors'  Monument,  and  that  he  Is  folly  con- 
venant  with  the  facts  and  matters  set  out  in 
the  [ongoing  petition ;  and  tlut  the  matters 
sod  things  alleged  in  the  foregoing  petition 
He  tme,  sa  he  is  inflamed  uid  verily  be- 
liem. 

"Oeorge  J.  Langsdale,  President. 
"Snbscribed  and  sworn  to  before  me,  a 
•Dtsty  public  in  and  for  the  Cotmty  of  Har- 
ion.  State  of  Indiana,  tiiU  30th  day  of  April, 
WW. 

"  (Seal)     In  Edwards.  Notary  Pnblic. " 

The  appellee  appeared,  waived  the  issaance 
o(  an  alternative  writ  of  mandate  and  de- 
nurred  to  the  petition  on  the  ground  that  it 
did  not  state  facts  sufficient  to  entitle  the 
petitlmier  to  an  alternative  or  peremptory 
vrit  of  mandate.  The  demurrer  was  over- 
"LRA. 
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ruled  and  the  appellaDt,  excepting  to  this 
rul  ing,  declined  to  plead  further.  Judgment 
was  rendered,  awarding  a  peremptory  writ 
of  mandate,  and  from  luch  Jndgnoent  this 
appeal  is  prosecuted. 

The  questions  presented  call  for  a  construc- 
tion of  the  Act  approved  March  8,  1887, 
known  as  the  State  Soldiers'  and  Sallon* 
Monument  Act.  Acta  of  1887.  80;  Elliott's 
Supp.  g  2048. 

The  appellee  Insists  that  the  sum  of  $300,  • 
000  appropriated  by  that  Act  was  intended  by 
the  Legislature  to  be  devoted  solely  to  the 
structural  expense  of  erecting  the  monument ; 
that  no  part  of  it  was  to  be  used  tat  the  pay- 
ment of  incidental  expenses,  and  that  all  inci- 
dental expenses  arefto  be  paid  from  the  general 
fund  in  uie  state  treasury.  The  appellant's 
contention  Is,  that  the  sum  appropriated  was 
intended  to  cover  the  entire  amount  to  be 
paid  by  the  State  toward  the  erection  of  the 
monument,  and  that  there  is  no  appropriation 
of  any  other  sum  for  the  payment  of  Inci- 
dental expenses. 

The  provisions  of  the  Act  in  question  are 
susbtantially  as  follows: 

"Section  1.  The  sum  of  two  hundred 
thousand  dollars  ...  Is  hereby  appro- 
priated, out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  for  the  purpose 
of  erecting  a  State  Soldiers'  and  Sailors' 
Monument,  said  appropriation  to  be  used  in 
connection  with  such  other  funds  as  have  al- 
ready been  or  may  hereafter  be  donated  and 
contributed  for  that  purpose.** 

Section  2  provides  for  the  appointment  of 
five  commissioners,  prescribes  their  oath  of 
office,  requires  them  to  each  give  bond  in  the 
sum  of  $0,000  for  the  faithful  performnnce 
of  ibelr  duties;  and  further  conditioned  that 
the  cost  of  the  monument  shall  not  exceed  Uic 
appropriation,  with  donations  and  contribu- 
tions, fixes  their  compcDsation  at  four  dollars 
per  day  and  traveling  expenses  and  provides 
for  the  filling  of  vacancies- 
Section  8  prescribes  certain  of  their  duties, 
locates  the  monument  In  Circle  Park  In  the 
City  of  iDdlanapolis,  and  authorizes  the' mak- 
ing of  certain  contracte  with  the  city. 

Section  4  requires  the  Commisaioners  to 
prepare,  select  or  adopt  a  design  for  the  mon- 
ument, to  advertise  for  plans,  designs  and 
specifications;  to  offer  a  premium  of  $1,000 
for  the  iKSt,  and  $.500  for  the  second  best 
design,  with  authority  to  reject  any  and  all 
designs  offered  and  to  advertise  as  often  as 
may  be  necessary  to  procure  suitable  designs 
andf  plans,  and  authorizing  them  to  employ 
experts  to  examine  all  plans  and  test  all  es* 
timates  submitted. 

Section  5  authorizes  the  letting  of  contracts 
for  the  work  and  prescribes  the  manner  of 
paying  the  contractors. 

Section  6  prescribes  the  material  to  be  used 
in  the  erection  of  the  monument,  and  requires 
the  architect  to  give  bond,  with  sureties,  in 
the  penal  sum  of  $10,000,  "conditioned  that 
said  plans  shall  be  perfect  and  complete  for 
the  purpose  designed  and  intended,  and  tliat 
the  monument  shall  be  fully  completed  and 
finished  as  a  whole,  and  in  every  part,  for  and 
within  the  price  and  cost  estimated  and  fi.<cc^l 
by  inch  architect :  and  which  pritJe  or  cost 
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.shall  be  stated  Id  his  proposition  or  submis- 
«ioD  of  plan  and  specincatloD.'.'' 

This  section  also  forbids  the  making  of  any 
cbaoge  in  the  plans  or  specifications  which 
will  Increase  the  ag^^Tegate  cost  of  the  monu- 
ment so  as  to  exceed  the  cost  prescribed  in  the 
Act. 

Section  7  authorizes  the  appointment  of  a 
secretary,  prescribes  bis  duties,  and  fixes  his 
-cumpenitation  at  $75  per  month. 

Section  8  authorizes  the  comraissioner  to 
cmplo;  a  superintendent,  whose  duties  and 
•cumpensaticHi  the^  are  authorized  to  fix. 

Section  9  forbids  members  and  officers  of 
the  Board  to  have  &ay  interest  in  any  con- 
tract connected  with  toe  erection  of  the  mon- 
ument, and  prescribes  penaltiea. 

Section  10  makes  the  architect  whose  plans 
are  accepted  the  supervising  architect,  re- 
quires of  him  a  bond  as  such  supervising 
■architect,  and  provides  for  hiscompensation. 

The  case  of  GampMl  v.  State  S.  <t  8.  Man. 
Comra.,  115  Ind.  501,  involved  the  construc- 
tion of  this  Act.  It  was  there  held  that  it 
was  the  intention  of  tiie  Legislature  that  the 
■entire  sum  of  $200,000  appropriated  should 
be  devoted,  ro  far  as  used  at  all,  to  the  struc- 
tural work  of  the  monument,  and  that  all  in- 
cidental expenses,  such  as  are  Involved  In 
this  case,  must  be  paid  from  the  genen^  fund 
in  the  state  treasury,  and  that  there  was 
«umcient  in  the  Act  to  operate  as  an  appro- 
priation, authorizing  the  Auditor  of  State  to 
draw  warrants  on  the  treasurer  of  state  to 
pay  the  same.  That  case  Is  vigorously  at- 
tacked by  the  appellant,  and  we  are  asked  to 
overrule  It.  It  is  manifest  that  If  CampbtU  v. 
State  8.  <£  8.  Mon.  Oomn.  was  correctly  de- 
-cided,  it  is  decisive  of  the  case  now  Iwfure 
us.  After  careful  consideration  of  the  quea- 
tioD,  we  are  of  the  opinion  that  the  conclu- 
8l<m  reached  in  Campbell  t.  State  S.  A  3. 
Mon.  Comra.  was  correct. 

Section  one  of  the  Act  appropriated  $300,  - 
■ODO  for  the  purpose  of  erecting  a  monument. 
Section  4  provides  for  advertising  for  plans 
and  specifications  for  a  monument  to  cost 
not  exceeding  that  amount.  The  commis- 
sioners and  architect  each  and  all  give  bond 
that  it  shall  not  exceed  In  cost  that  amount. 
If  the  incidental  expenses  are  all  to  be  de- 
ducted from  the  $300, 000,  bow  can  the  board 
of  commissioners  or  the  architect  act  safely 
and  Intelligently  In  the  preparation  and  ac- 
ceptance of  plans  and  specifications?  If  they 
undeistand  that  a  certain  definite  sum  Is 
available  for  structural  work,  they  have  a 
tangible  basis  upon  which  to  calculate.  The 
Act  compels  the  incurring  of  certain  inci- 
-dental  expenses,  the  amount  of  which  is 
necessarily  uncertain.  No  one  can  tell  In 
advance  what  events  may  occur  '.to  delay  or 
prolong  the  prosecution  of  the  work,  or  bow 
much  time  uie  Commissioners  may  have  to 

Sive  to  it.  It  cannot  be  foretold  now  often 
ley  may  have  to  advertise  for  plans  and 
specifications  before  such  plans  will  be  sub- 
mitted as  will  meet  the  requirements.  Nor 
could  they  tell  in  advance  how  often  they 
might  be  compelled  to  employ  experts  to  as- 
sist In  the  selection  of  plans  and  test  esti- 
mates. Already  incidental  expenses  have 
been  Incurred  and  paid  amounting  to  more 
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than  $29,000.  It  Is  not  claimed  that  any  of 
these  were  not  necessary  to  the  proper  proaecu- 
tiou  of  the  work.  It  is  not  possible  to  foretell 
how  much  time  will  still  be  required  for  the 
completion  oi  the  work;  and,  as  a  conse- 

?[uence,  how  much  additional  mu^t  be  paid 
or  saliu-ies  and  other  incidental  expenses. 

When  the  commisaiouera  advertised,  invit- 
ing plans  and  specifications,  upon  what  basi-s 
were  architects  invited  to  malie  tiieir  esti- 
mates? Did  the  Legislature  Intend  to  say  to 
them,  "First  guess  on  the  probable  amount 
of  tlie  $200,000  which  will  be  absorbed  in 
incidental  expenses,  and  bind  yourself  with 
sureties  in  tlie  penal  sum  of  $10,000  that 
your  guess  is  right?" 

To  give  to  the  Act  the  construction  con- 
tended for  by  the  appellant  would  be  to 
hold  tbat  the  Legislature  required  at  the 
hand  of  the  commissioners  and  architects 
very  unreasonable,  if  not  impossible,  things ; 
but,  if  the  intention  of  the  Legislature  was 
that  the  $300,000  should  be  devoted  alone  to 
the  structural  work,  the  commissioners  could 
easily  select  a  design  and  let  a  contract  for 
tlie  erection  of  a  monument  within  the 
limits  named. 

The  case  of  ^te  Ebuae  Comra.  r.  Whitta- 
ker,  81  Ind.  397,  is  in  point.  The  Legislature 
appropriated  $2,000,000  for  the  buUding  of 
a  new  state  house,  and  limited  the  entire 
cost  to  $3,000,000.  The  provisions  of  the 
two  Acts  are  very  much  alike;  indeed,  the 
Act  providing  for  the  erection  of  the  monu- 
ment is  in  many  of  Its  provisions,  and  in 
some  entire  sections,  literal  copies  of  the 
Act  providing  for  the  erection  of  a  new  state 
house,  which  will  be  found  In  the  Acts  of 
the  Special  Session  of  1877,  page  68.  Like 
the  Act  now  in  Question,  that  Act  not  only 
In  express  terms  limited  the  cost  of  the  build- 
ing to  $3,000,000,  but  also  required  the  giv- 
ing of  bonds,  both  by  the  commisslonors 
and  by  the  architect.  The  bond  required  of 
the  commissioners  was  conditioned  tbat  the 
cost  of  the  building  should  not  exceed  $3.- 
000,000,  and  the  bond  required  of  the  archi- 
tect was  conditioned  tbat  the  building  should 
be  "fully  completed  and  finished  m  a  whole, 
and  in  every  part,  for  and  within  the  coat 
and  price  estimated  and  fixed  by  such  archi- 
tect." The  court  held  that  the  sum  of  $3,- 
000,000  might  be  expended  in  the  construe- 
tlon  of  the  new  state  house ;  and  that  In  ad- 
dition thereto,  all  incidental  expenses,  such 
as  salaries,  traveling  expenses  of  the  board, 
compensatlcHi  of  architect,  secretary  and 
superintendent,  rents,  etc. ,  might  be  paid  out 
of  the  fund  denominated  the  new  "state  house 
fund but  that  such  expenses  should  not  he 
deducted  from  the  $2,000,000  which  might 
be  expended  in  what  might  strictly  be  caUed 
the  construction  of  the  building. 

So,  in  this  case,  we  hold  tiut  the  sum  of 
$300,000  appropriated  for  the  erection  of  the 
monument  can  only  be  expended  In  the 
actual  structural  work,  and  that  no  part  of 
it  can  properly  be  expended  in  the  payment 
of  merely  incidental  expenses. 

Counsel  for  appellant  insists  that  the  case 
of  8tate  Bouae  Cennra.  v.  Whittaker,  avpra, 
is  not  authority  because  a  special  tax  was 
levied  for  the  collection  d  a  special  state 


Digitized  by 


Google 


ITS 


bmue  fund,  wlille  there  Is  no  special  monu- 
mmtfuDd.  This  cannot  affect  the  question, 
■t  tbe  application  of  the  sam  limited  for 
the  erection  of  either  stmcture  is  not  made 
to  depend  upon  the  amount  of  money  belong- 
ing to  taij  special  fnnd.  The  board  of  state 
bouae  commisaionerB  were  limited  to  the  ex- 
penditureof  |2,000,000  Intbe  erection  of  the 
Rttte  house,  without  regard  to  the  amount  real  - 
ized  fiom  the  special  tax  levied  for  tliat  pur- 
pose. 

Tbe  question  remains,  Is  there  an  appro- 
priation authorizing^  the  Auditor  of  State  to 
dnw  warrants  on  the  treasurer  of  state  for 
tbe  pnment  of  tbe  incidental  expenses? 

In  CampbeH  t.  State  8.  A  S.  mn.  Oomn., 
mpra,  tbe  court  said :  "It  Is  true,  as 
claimed,  that  no  money  can  he  rightfully 
drawn  from  the  treasury  except  in  pursuance 
of  an  appropriation  made  by  law,  but  such 
an  appropriation  may  be  made  impliedly,  as 
well  as  expressly ;  and  in  genaral  as  veil  as 
in  speciflc  terms.  .  .  .  The  use  of  tech- 
nical words  in  a  statute  making  an  appropria- 
licHi  is  not  necessary.  There  may  be  an  ap- 
propriation of  public  moneys  to  a  given  pur- 
pose without  In  any  manner  designating  the 
act  as  an  appropriation.  It  may  be  said, 
eenerally,  that  a  direction  to  the  proper  offi- 
cer or  officers  to  pay  money  out  of  the  treas- 
nry  on  a  gimi  claim,  or  class  of  claims,  or 
for  a  giren  object,  may  by  implication  be 
beld  to  be  an  appropriation  of  a  sufficient 
amount  of  money  to  make  the  required  pay- 
ments,"—citing  lUaiiiu  V.  8tat€,  20  Ind.  338. 

It  is  possible,  as  claimed  by  the  appellant, 
tbat  the  language  above  quoted  was  outside 
of  the  question  D^ore  the  court  in  tbat  case. 
It  boirerer  states  tbe  lav  correctly  and  we 
fully  approve  and  adopt  it. 

The  eighth  subdivision  of  section  6611, 
Rev.  Stat.  1881,  authorizes  the  Auditor  of 
Hitie  to  "draw  warrants  on  the  treasurer  for 
all  moneys  directed  bv  law  to  be  paid  out  of 
the  treasury  to  public  officers,  or  for  any 
other  object  whatsoever,  as  the  same  may 
become  jwyable."  The  Act  providing  for 
tlie  erection  of  tbe  monument  expressly 
aatborizes  the  ittcurriDj;  ol  each  of  said  sev- 
eral items  of  incldentafexpenses,  and  directs 
that  tbe  same  shall  be  paid.  We  think  there 
u  a  sufficient  appropriatloD  to  make  it  the 
mty  of  the  at)pellant  to  draw  warrants  for 
™e  pstyment  oi  the  same.  For  a  very  full 
macuMion  uf  what  constitutes  au  appropria- 
tion of  money,  see  the  case  of  Qirr  v.  Slate, 
127  Ind.  304,  11  L.  R.  A.  870. 

The  jvdffMtnt  ef  the  Marion  Oircuit  (hurt 
it^lntei,  with  eutU. 


8UMKER  0t  at.,  AppU., 

9. 

WflHam  J.  DARNELL. 

(....Ind  ) 

^Adeadto  eertaln  perMma  *'oomml«- 

'      I  of  W.  Comity,  and  their  suooeesors 


'on-OondlUpnf  fn  deed  far  land  mMt  be  tx- 
pttm  and  eertatH.  I 
C'»*llt4ow  In  a  deed  of  land  are  not  to  be  raised ' 
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In  oflloo  for  tbe  use  of  said  oouoty**  accepted  by- 
aoeMTT  apOD  tbe  oountr  reoords  ak  a  deed  "to 
'andfortbeaM  oT'safd  oouaty,  givm  the  I^ia 
titiia  to  tbe  oouDtj  and  not  to  tbe  ooismlMtonfis. 
whare  tbere  was  no  ■tatute  dssiff natlnc  tfacfr  coiv 
porata  name  and  styie. 

8.  Banunrml  of  m  otmut^y  Mat* 'flftr-six 
Tears  after  its  location  on  land  conveyed  for  such 
use,  docs  not  make  a  total  failure  of  the  oonslder- 
atloa  which  will  oausearoverstontoChesTaotor. 

8.  A  eonvejMee  **fiiv  the  om  of**  » 
eoaiitT'  "in  ooosUeratlon  of  the  seat  of  jostlco 
havlBfr  been  permanentlr  established"  at  a  cer- 
tain plaoe.  Is  not  on  a  oondltloo  subsequmt  that 
tbe  county  seat  remain  there  and  no  reveraloQ  is 
worked     ronoval  of  tto  oounty  seat 

fAprita,  1801.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
tbe  Circuit  Court  for  Waycc  Couu'ty  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Af- 
finticS. 

The  facts  are  staled  In  the  oploion. 
JSee»r».  Julian  ft  Jullaii  for  appellants. 
Mettn.  Fox  ft  Robblns  for  appellee. 

HlUwr  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  t^y  the  appellants 
against  the  a^ppellee  to  recover  certain  real 
estate  in  Centerville,  Wayne  County.  The 
complaint  was  in  four  paragraphs.  '  A  de- 
murrer was  suHtalned  to  the  second  para- 
graph, and  cause  put  at  issue  by  answer  In 
ocnIaK  Tlie  errors  assigned  in  this  court 
relate  only  to  the  overruling  of  a  motion 
made  by  the  appellantd  for  a  new  trial,  and 
onexce[>tionstothecoDclusionH  of  law  upon 
the  special  findings  of  fact.  The  motion  for 
a  new  trial  was  predicated  upon  the  alleged 
insufllciency  of  the  evidence  to  sustain  the 
finding.  We  have  read  the  ev-idepc«  care- 
fully, and  find  that  it  fully  and  without, 
conoict  sustains  the  finding  of  facts  mude  by 
the  court.  Tlie  special  finding,  omitttos 
description  of  real  estate,  is  as  follows,  viz.  ; 
"Having  been  requested  by  the  plaintiffs  in 
said  cause  to  make  a  special  finding  of  facts 
herein,  and  conclusions  of  law  thereon,  mow 
find :  That  William  Sumner  was  »  resident 
of  Centerville,  Wayne  County,  Ind.,  front 
the  year  t818  to  the  year  1840,  at  which  I,-»8t- 
named  date  he  removed  to  Hamilton  Cotinty, 
Ind.,  where  he  died  intestpte  in  the  year 
1868  1  that  he  left  surviving  him  as  his  sole 
heirs  four  children,  the  plaintiffs  in  this- 
suit,  and  Thomas  Sumner,  who  died  in  1883,. 

leaving,  surviving  him,  ^  Sumner,  Iiis- 

wife;  that  between  the  years  1818  and  1820 
the  said  William  Sumner  was  the  owner  in 

fee  simple  of  acres  of  real  estate  ilk 

the  Town  of  Centerville,  and  in  the  THeinity 
thereof,  and  was  interested  In  the  develop- 
ment of  the  town  ;  that  prior  to  the  year  181ft 
the  county  seat  of  said  Wayne  County  wa» 
fixed  at  Salesbury';  and  subsequently,  by  an 
Act  of  tbe  Oeneral  Assembly  of  the  State  of 
Indiana  approved  December  21,  1816.  ft  was 


by  Inference  or  orfl^ument.  Rawson  T.  tTxbrlijiK^ 
School  Dlst  No.  6,  T  Allen, 
To  tdod  the  belts  cw  aasiffiiB  to' the  performanc* 
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enacted  that,  toun  and  after  the  let  dar  of 
Ansnat,  1817,  tba  aeat  at  Jnatlce  In  and  for 
said  count7  aboold  be  rwnoved  to  and  per- 
maneatlr  fixed  In  the  Town  ol  CentervlUe, 
in  said  countr,  and  ob  the  lit  daj  of  August, 
1817,  Bald  seat  of  Justice  iras,  pursuant  to 
said  Act,  removed  to  aatd  Town  of  Center- 
Tille:  that  afterward^,  to  wit,  on  the  18th 
dajr  of  Har,  1819,  the  raid  William  Sumner 
being  the  owner  of  the  following  real  estate, 
to  wit,  .  .  .  did.  In  consideration  of  the 
seat  of  Justice  having  been  permanent);  es- 
tabUsbed  to  the  Town  of  CentervlUe,  within 
and  for  said  count]',  and  for  do  other  con- 
sideration, execute  to  TbomaB  J.  Wannan, 
Enos  Grave,  and  Beab  Butler,  the  commis- 
sioners of  said  eounfy  and  their  successors  In 
ofDce,  for  the  use  of  said  county  forever,  a 
warranty  deed  for  the  same;  that  -said  deed 
was  duly  recorded  on  the  18th  day  of  May, 
1819,  la  the  recorder's  office  of  said  Wayne 
County,  Ind.,  In  Deed  Record  B,  page  140 ; 

that  on  the    day  of  August,  1820.  the 

new  court-house  at  CentervlUe  was  nuDpleted 
and  accepted  by  the  said  county  commlaalon- 
ers  of  said  county,  and  by  them  taken  pos- 
aesslon  of,  and  on  said  date  they  consented 
to  be  entered  their  approval  and  acceptance 
of  the  deed  of  said  William  Sumner  of  Uay 
18,  1819,  In  the  record  of  their  proceeding 
of  said  date.  In  the  following  worda,  to  wit: 
'WUUam  Sumner  prodnead  a  deed  for  the 
public  square  In  the  Town  <rf  CentervlUe 
flven  by  said  Sumner  and  wife  to  and  for 
the  use  of  Wayne  County,  which  deed  was 
recorded  tn  Book  B,  page  140,  which  deed 
was  approved  and  accepted  by  the  board,' 
That  said  real  estate  so  conveyed  by  the  said 
Sumner  and  wife  to  said  count;  eoounlsslon- 
«rs  was  thenceforward  continuously  used  'bj 
said  eoaaty  for  the  purpose  of  a  public  square 
until  the  year  1873,  at  which  date  the  county 
seat  was  removed  from  said  Town  of  Cen- 
tervlUe to  the  City  of  Blcbmond :  that  on 
the  7th  day  of  Uarch,  1874,  the  commission- 
era  of  said  county,  for  a  valuable  considera- 
tion, sold  and  conveyed  the  west  half  of  the 


same  to  one  Sabra  Jones,  which  .dead  was  re- 
corded In  the  recorder's  tAoa  of  Wayne 
County,  Ind.,  In  Deed  Becord  CO,  page  480, 
and  on  the  16th  day  of  June,  1874,  for  a 
valuable  consideration,  they  sold  and  con- 
veyed tbe  east  half  of  the  real  estate  to  the 
said  Sabra  Jones,  which  deed  was  recorded 
In  tbe  recorder's  office  of  Wayne  County,  Ind^ 
In  Deed  Becord  SO,  page  478;  that  said 
Ssbra  Jones  took  possession  of  said  real  estate 
on  said  dates,  respectively,  and  that,  after 
various  transfers  by  deeds  duly  executed  and 
recorded,  tbe  following  part  of  the  real  es- 
tate included  lu  the  laud  conveyed  by  said 
William  Sumner  to  tbe  said  county  commis- 
sioners by  deed  of  May  18.  1819,  was  con- 
veyed on  tbe  4tb  day  of  March,  1884,  to  de- 
fendant William  J.  Darnell,  who  now  holds 
possession  of  the  same ;  that  said  deed  was 
duly  recorded  In  the  recorder's  office  of  said 
Wayne  County,  Ind.,  in  Deed  Record  No, 
80,  at  page  121 ;  that  prior  to  the  commence- 
ment of  this  suit  the  plaintiffs  demanded  of 
the  defendant  tbe  possession  of  the  same." 
And,  as  a  conclusion  of  law  on  the  foregoing 
finding  of  facts,  tbe  court  finds  for  tbe  de- 
fendant. Proper  exceptions  were  taken  to 
the  foregoing  conclusions  of  law  by  the 
plaintiff,  and  this  presents  for  our  consider- 
ation the  question  discussed  by  counsel  in 
their  elaborate  brlats. 

The  conclusions  of  lav  deduced  by  ISie 
court  tronh  the  special  findings  are  assailed 
upon  several  different  grounds,  one  of  which 
Is  the  claim  that,  Inasmacb  as  the  deed  was  to 
"Thomas  J.  Worman,  Enos  Grave,  and  Beah 
Butler,  commissioners  of  Wayne  County,  and 
their  successors  la  office,  for  the  use  of  said 
County  of  Wayne,"  It  gave  to  the  commis- 
sioners tbo  legal  title  to  bold  as  trustees, 
and  limited  the  county  to  the  mere  use  of 
the  premises;  and  that  by  tbe  removal  of  the 
county-seat  the  use  was  lost  and  forfeited, 
and  the  title  vested  eo  inatante  In  the  grantor 
or  bis  heirs.  As  we  construe  tbe  grant,  It 
was  In  l^tf  effect  and  contemplation  a  con- 
veyance to  the  cottnty.    Nothing  In  the  lan- 


of  a  condition  ai^MeqneDt,  the  condition  miwt  ex- 
preMly  nMotlon  them.  Pasa  v.  Palmer,  48  N.  H.  386. 

Words  used  In  a  deed  will  not  be  construed  aa  a 
condition  BobaeQaeDt  wb«o  any  other  reasonable 
construction  can  be  given  them.  Wler  v.  Simmona, 
65  WlB.  637. 

The  wools  "provided  always,  and  ttata  deed  is  up- 
on the  express  condition"  {Hammond  v.  Fort  Royal 
A  A.  R.  Co.  15  S.  C.  10),  or  "abaU  indemnify  and 
Have  barmlcM,"  are  necewtry  to  express  a  coodUlon 
Mbsequent.  HleMsan  State  Bank  v,  Hastings,  1 
Dong.  22B. 

A  deed,  to  a  town,  of  land  "for  a  borylng  place 
forever"  tees  not  convey  an  estate  npon  a  condi- 
tion snbsequMit.  Bawson  v.  nibrtdge  School  Dist. 
No.  S,  mtpra. 

A  condltloBal  estate  must  be  clearly  and  nn- 
eqalvooiUy  Indicated  by  az^ess  teems  In  the  grant. 
IMd. 

Bo  on  a  condition  that  frantee  shall  forever  outlu- 
tain  a  line  fence,  a  neflact  to  do  so  after  death  of 
the  grantee  wlU  not  forfeit  tbe  land.  Bnurson  V. 
StmpBon,  48  N.  H.  476. 

A  deed  omveytng  land  npon  ewidltlM  that  no 
building  OK  erection  shall  ever  be  made  on  the  land 
except  dwelling-houses,  and  ontbovsei  tor  the 
■ante,  shows  merely  by  description  what  rights 
1»  Ij.  R.  A. 


passed  to  grantee  and  what  were  retained  by  grant- 
or, and  that  sntmqnent  parrtaaaen  conid  not  erect 
the  prohibited  bnlldlnga.  Fuller  v.  Arms,  4S  Tt.  400. 

Where  no  time  Is  fixed  within  whlcb  tbe  condi- 
tions were  to  be  pwtonned,  the  law  will  allow  a 
reasonable  time.    BlUt  V.  B^«ec,  T  West.  Rep.  740, 

80  Mo.  eoo. 

A  party  Inalfltlns  on  a  forfeiture  of  an  estate  for 
breach  of  condition  mnst  bring  himself  clearly 
within  iU  terms.  Vorls  v.  Renshaw,  49  111.  42B. 

BttabUthment  of  CMnty  $eat. 

A  statute  providing  that  the  conntr  aeat  of  a 
county  should  be  permaoentl.v  entabllMhed  at  a  cer- 
tain place,  npoQ  the  fnlOllment  of  certain  pre- 
scribed terms  and  conditions,  In  not  a  contract,  bat 
the  public  law  relating  to  a  pnbtlc  subject,  with  re- 
spect to  which  a  prior  L^nlature  haK  no  power  to 
hind  a  sabseqnent  one.  Kewtou  t.  Mahoning  Conn- 
ty  Comrs.  100  D.  8.  648.  25  L.  ed.  710. 

Where  tbe  oonnty  ereeta  a  court-house  on  land 
conveyed  to  It,  the  removal  ot  tbe  county  seat  docs 
not  devest  the  county  ot  Its  title,  nor  evidence  Ita 
Intent  to  abandon  the  property  or  b>  nse  It  for  other 
purposes.  Poltevent  v.  Hancock  County  Sam  S8 
HIas.  810. 
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goat*  nwd  lodlcatM  «  dMlgB  on  the  put  of 

the  grutor  to  TMt  tile  legal  title  In  the  com- 
mlwIotiGn  and  tbetr  succeaaora  aa  IndMd- 
nalB,  to  act  aa  trnatees,  ratber  than  aa  tbe 
amenta  of  tbe  coantf,  or  to  impoee  upon  them 
any  dntlca  or  obuj^tlona  other  than  those 
nqntred  of  then  aa  pabllc  olBcera.  Tbe 
statDte  In  force  at  that  time  did  not.  aa  does 
tbf  present  one,  designate  tbe  corporate  name 
and  »tyle  to  be  asaunied  by  boards  of  com- 
mUaloners  (Act  approved  December  17, 
181C>.  aod  tbe  form  used  In  tbts  deed  was  at 
that  time  coouDonl;  used  In  coaveytng  prop- 
«itr  to  corpormtiona  and  quaal  eorporationa  In 
this  State.  It  la  slgniacont,  alao.  tbat  the 
^ntry  mad«  upon  the  county  records  by  tbe 
board  of  commlaaloners  In  accepting  tbe  deed 
was  for  a  deed  "to  and  for  tho  use  of  Wayne 
County."  See  also  Carder  T.  Fayette  County 
Comrt.  16  Oblo  St.  353 ;  Baywtrd  v.  DavHton, 
41  Ind.  212. 

Another  poaltlon  taten  1^  the  appdlantC' 
la  auted  Id  their  brief  aa  foUowa:  "But  this 
ta  sot  all  we  rely  upon.  Tbe  total  failure 
of  the  conalderatton  of  the  Samner  deed  It- 
mat  worked  a  losa  of  tbe  county's  claim,, 
and  cava  to  tbe  Sanuier  helra  the  right  to 
aaaert  tSuix  title  to  the  Mjuare,  iadepmd«it 
«<  the  eonditlOB  aabaeqaent**  No  anthorlty 
la  dted  In  aapport  of  this  poBltlon.  and  we 
know  of  none  tbat  will  anatain  it.  The  do- 
ntkm  or  stabllltr  of  tbe  title  to  land  does 
sot  ordinarily  depend  upon  the  certalnt;  or 
ataUUtr  of  the  conaideration  paid  tor  It. 
Bnt,  Indepaadeatly  of  the  legal  Qoeatlon  In- 
tvltnd,  the  finding  tnforma  ni  tbat  Ibe 
conntr-aeat  remained  at  Centerrllle  from  tbe 
lat  day  of  Aagtut,  1817,  nntU  the  year  187S, 
long  after  the  grantor  had  removed  from  the 
eoonty.  We  may  reaaonably  anppoae  that, 
If  the  toeattao  of  the  coan^-eeat  at  Center- 
fllle  was  of  Bdnmtage  to  the  grantor,  he 
■oat  bare  received  aome  of  the  benefits  dnr* 
tag  tbe  balf  century  It  remained  there,  and 
that  consequently  there  waa  not  an  entire 
fallDze  of  consideration.  Biatt  T.  Bm$oh,  18 
Ind.  380 ;  Jcffertonvate  M.  4 '/.  M.  Oa.  T.  Bar^ 
^our.  89  Ind.  875. 

The  remaining  and  principal  contention  of 
tike  appellants  la  that  the  conveyance  of  the 
land  to  or  for  the  use  of  the  county  was  con- 
dlttoned  In  tbe  seat  of  Justice  of  Wayne 
Connty  remaining  permanently  at  Center- 
ville,  and  that  its  removal  to  Richmond 
caused  the  land  to  revert  to  tbe  appellants 
as  the  heirs  of  the  grantor.  Tbe  rule  of 
strict  construction  applicable  to  conditions 
•abacqnent.  usually  expreaaed  In  tbe  words, 
"conditions  aubsequeut  are  not  favored  In 
law,  and  are  coastroed  etrtctly,"  la  elemen- 
tary, and  does  not  require  the  citation  of 
aatborltles.  A  condition  subsequent  that 
will  defeat  an  estate  created  by  a  deed  mTist 
be  fairly  exprened  In  the  deed  Itself.  The 
woids  used  muat  create  the  condlthm.  The 
eonrt  wlU  not  supply  it,  If  the  parties  fatt 
to  express  It.  Hie  rule  Is  stated  In  2  Devlin 
M  Deeda,  as  follows:  "See.  976.  Parol  con- 
dition. Aside  from  the  question  of  a  reforma- 
Uoo  of  a.  deed  In  cases  where  clauses  have 
bees  omitted  hy  mistske,  It  Is  certain  that, 
to  an  action  to  rceorer  pnverty  conveyed 
ty  deed  OD  tbe  gronnd  that  a  condition  on 
UL.  R.  A. 


which  It  was  made  has  not  bean  performed, 

tbe  deed  must  speak  for  Itself,,  and  a  condi- 
tion cannot  be  Ingrafted  upon  a  deed  ab9olut<> 
In  form  by  parol  evidence.  Tbe  Ingrafting 
of  a  contemporaneous  condition  la  a  dred 
wUl,  In  a  proper  action,  be  allowed  only  on 
clear  evidence  of  fraud,  accident,  or  mis- 
take." A  condition  may  be  created  by  any 
words  which  show  clear,  unmistakable  In- 
tention on  the  part  of  a  grantor  to  create  an 
estate  on  condition,  regard  being  bad  to  tho 
whole  of  tbe  deed  In  which  they  occui*.  Tho 
n-  -rd  "condition"  need  not  be  used,  bnt 
words  importing  «  condition  must  be  used 
or  plainly  Inferred  from  tbe  Instrument  and 
the  existing  facts.  Tledeman,  Real  Prop. 
I  272 :  Lahcree  v.  Carleton,  53  Me.  213 ;  Kaio- 
aon  V.  Vxbridge  School  DUt.  No.  S,  7  Allen, 
125  ;  Packard  v.  Ames,  16  Gray.  327 ;  Episco- 
pal City  Mitaion  v.  Applcton,  117  Mass. 
827;  PoMhatt  v.  Paumore,  IS  Pa.  807;  Wter 
T.  Btmmont,  65  Wis.  642;  Saleg  v.  County  of 
Umatilla,  16  Or.  172;  2  Waehb.  Real  Prop. 
6th  ed.  2.  It  appears  from  tbe  finding,  supra, 
that  In  the  year  1816  the  GenereU  Assembly 
passed  an  Act  fixing  the  seat  of  Justice  for 
Wayne  County  permanently  at  CentervlUe 
from  and  after  tbe  1st  day  of  Angust,  1817* 
and  that  puratmnt  to  tbe  Act;  on  tbat  day. 
It  was  removed  to  CAtervtlle;  that  after* 
wards,  on  the  18th  iMj  ot  Hay,  1810,  the 
lauda  In  controversy  were  conveyed  by  a 
general  warranty  deed  to  the  commlsaloners 
"for  and  In  consideration  of  the  seat  of  Justice 
having  been  permanently  estaUlshed  In  the 
Town  iA  CentervUIe^  within  and  for  said  conn- 
ty, .  for  tbe  use  of  said  County  of  Wayoe." 
No  other  worda  from  wblcb  any  condition,  lim- 
itation, or  right  of  re-entry  by  tbe  grantor  or 
hla  heirs  can  he  inferred  are  expressed  In  the 
conveyance,  or  In  the  aubseqnent  entry  made 
by  tbe  board  itf  commlnloners  accepting  tile 
deed.  The  esses  cited  by  appellants*  attor- 
neys, and  principally  reHed  upon  to  show 
that  this  deed  was  conditioned  on  the  seat  of 
Justice  remaining  at  CentervlUe,  will  be 
examined  In  their  order.  The  first  one  la 
BtanJ«y  T.  Colt,  7S  0.  B.  6  WaU.  119»16S, 
18  L.  ed.  502,  SCW.  This  was  aa  action  to 
recover,  for  breach  of  condition,  a  tract  of 
land  devised  by  the  plalntlfTs  ancestor  to  an 
ecclesiastical  society  In  which  the  property 
waa  devised  to  the  society,  "to  be  and  re- 
main to  tbe  Dse  and  benefit  of  said  Second  or 
Sonth  Society,  and  their  snccsssors,  forever." 
Then  comes  the  condition  or  limitation  npen 
the  devise:  "Provided,  that  said  real  estate 
be  not  ever  hereafter  sold  or  disposed  of,  bnt 
the  same  be  leased  or  let^**  etc.  Tbe  court 
held  thst  there  was  not  a  ■  condition  subse- 
quent, using  these  words :  "Our  conclusion 
Is  tbat  the  construction  n^ed  by  tbe  plain- 
tiff of  the  will,  importing  a  condition,  a 
breach  of  which  forfeits  the  devise,  Is  not 
well  founded."  Hie  next  esse  cited  Is  Bwt 
T.  Decson,  18  Ind.  880.  In  this  ease  a  lot 
was  donated  by  the  proprietor  of  s  town  for 
a  "tan-yard ;  and  was  used  as  such  from  1884 
to  16S8.  The  court  held  that  It  was  donated 
upon  a  condition  subsequent,  the  condition 
evidently  being  the  erection  ot  a  tan-yard 
cm  tbe  kt^  and  not  the  perpetual  nulntenance 
of  tbe  same;  for  the  oonrt  hdd  that  tiie  eon- 
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dltioa  waf  tally  perfonned,  snd  that  the 
property  did  not  revert  upon  its  subsequent 
Bale  ana  appropriation  to  other  purposes. 
The  case  of  IndianapolU  P.  d  C.  S.  Go.  v. 
Hood,  66  Ind.  S80,  was  a  conveyaace  of  some 
lots  to  the  comptuiy  **for  a  site  for  the  depot 
of  said  railroaa  at  Peru,  ...  to  have 
and  hold  the  premises  ...  for  the  pur- 
poses aforesaid."  The  statement  of  the  use 
and  condition  was  much  stronger  thnn  is 
contained  in  the  deed  under  consideration, 
and  it  does  not  support  the  position  of  the 
appellants.  We  do  not  fe^l  called  upon  to 
extend  the  rule  in  favor  of  conditioTis  subse- 
quent beyond  that  indicated  in  this  case.  The 
case  of  Stx>it  v.  Stipe,  12  Ind.  74,  is  not  well 
reported,  but  as  explained  in  Seanttin  t. 
Garvin,  46  Ind.  375,  does  not  sustain  the 
appellants'  contention  ;  for  it  is  said  that  the 
li,T&nt  was  upon  condition  that  a  church 
should  be  erected  on  the  lot,  and  that  it 
should  "forever  thereafter  be  used  as  a  house 
of  wpiship.**  Also  see  Co<^  T.  I^gett,  88 
Ind.  Sll.  The  case  of  Warren  t.  Lyon  City, 
22  lowai  851,  was  a  suit  bv  the  grantor,  who 
dedicated  land  for  a  "public  square,"  to  en- 
loin  the  city  from  leasing  or  selling  the  same. 
The  case  is  not  In  point.  In  iSmderton  v. 
Hunter,  50  Pa.  SSfi,  the  condition  expressed 
in  the  grant  to  a  church  was,  "so  long  as 
they  use  it  for  that  purpose,  and  no  longer, 
and  then  to  return  back  to  the  ra-igfnal 
owner." 

We  are  unable  to  And  that  anj  of  the  cases 
cited  by  appellants  sustained  their  theory  of 
this  caae.  In  HcoiUm  v.  liandolph  County 
Camrt.,  30  Ind.  898,  the  conveyance  was  to 
**  the  board  of  trustees  of  the  county  seminary 
of  Randolph  County,  and  their  successors  in 
ofBoe,  forever,  to  have  and  to  hold  the  prem- 
ises aforesaid,  with  all  the  appurtenances,  to 
the  only  proper  use,  benefit,  and  behoof  of 
said  'board  of  trustees,  for  the  use  of  said 
,  seminary  forever. '  "  It  was  claimed  that  this 
created  a  condition  subsequent,  and  that,  tJie 

ftremisea  having  ceased  to  be  used  as  a  sem- 
nary,  the  grantor  was  t«  receive'  t^e  land. 
The  court  held  that  the  corporation  received 
an  unconditional  title,  which  was  not  de- 
feated by  t^e  alleged  failure  to  use  the 

E remises  for  the  purposes  of  a  seminary,  or 
y  using  them  for  other  purposes,  that  there 
was  nouinx  in  the  deed  that  imports  a  con- 
dition; anathat  if  the  grantor  tntend^ed  that 
the  prt^ter^  conveyed  should  only  be  used 
for  a  seminary  ediace,  or,  in  case  it  should 
be  used  otherwise,  that  the  estate  should  be 
forfeited  and  revert  the  condition  should  have 
been  expressed  or  fairly  implied.  In  Seabold 
V.  SMtteWi  84  Pa.  188,  land  upon  which  a 
court- house  and  jail  had  been  erected  was 
conveyed  to  the  commisuoners  by  name,  and 
their  successors  in  office,  "in  trust  for  the 
use  of  the  said  county,  in  fee  simple."  The 
county  was  subsequently  divided,  the  seat  of 
justice  removed,  and  trustees  appointed  to 
sell  the  lota.  Held,  that  t^re  was  no  re- 
verter. In  Adamt  v.  CoujUy  ^  Logan,  11 
1)1.  S80,  a  laodowcer  proposed  that,  if  the 
cminty-seat  should  be  located  at  Potteville, 
■be  would  give  land  for  a.coiut-house  and 
other  county  jmrposes.  The  proposition  was 
accepted,  ana  the  General  Assembly  passed 
18  L.  a  A. 


"  An  Act  to  Locate  PemanenUT  tlie  Seat  of 
Justice  of  Loean  County,"  and  it  was  located 
at  Pottsville.  Subsequently  the  county-seat 
was  removed.  It  was  held  that  the  grantor 
was  without  remedy.  The  suit  was  to  re- 
cover the  money  rather  than  land,  but  it  was 
held  that  the  deed  was  uncimdltional.  In 
HarrU  T.  Shout,  18  111.  456,  land  was  con- 
veyed to  commissioners,  by  niune,  and  their 
successors  in  office,  for  the  use  of  a  county 
forever,  in  consideration  of  one  dollar,  and 
that  the  county-seat  bad  been  located  on  the 
premises.  The  county-seat  was  afterwards 
removed,  and  the  grantor  sued  to  recover  tho 
land.  It  was  held  that  there  was  no  condi- 
tion, and  that  he  could  not  recover.  The 
citation  of  authorities  to  tills  effect  might  be 
greatly  extended,  but  we  will  refer  to  he 
following  :  Baley  v.  County  of  Umatilla,  15 
Or.  173  :  Portland  v.  TentiUiger,  16  Or.  465  ; 
CqMn  V.  Portland,  16  Or.  77 ;  Columbia  First 
M7K  Church  V.  Old  Columbia  Pub.  O.  Co. 
108  Pa.  608;  Pasehalt  v.  Bt$tmon,  15  Pa. 
807 ;  fiauwn  v.  Uj^ridffe  School  IHst.  No.  S. 
7  Allen,  135;  Packard  v.  Amei,  16  Gray,  327; 
Crane  v.  Hyde  Park,  185  Mass.  147 ;  So/iier 
V.  Trinity  Chvrch,  10ft  Moss.  1  ;  Board  of 
Supra.  V.  Patteraon,  56  111.  Ill;  Lau)e  v. 
Hyde,  89  Wis.  347;  Wier  T.  Simmon*,  5» 
Wis.  687;  AYnmv.  OtMusO,  88W.  Va.  187; 
Southard  v.  Central  R.  Co.  36  N.  J.  L.  14 : 
Barrie  v.  Smith,  47  Mich.  181 ;  Cage  v.  School 
DUt.  No.  7,  64  N.  H.  282.  4  New  Eng.  Rep. 
284 ;  Page  v.  Paltner,  48  N.  H.  387 ;  MornU 
V.  FoftoaA,  St.  L.APR.OO.W  Ho.  174 ; 
ntoraton  v.  IrammeU.  39  Qa.  302. 

It  Is  questionable  whether  the  anpellants 
would  be  entitled  to  a  recovery  if 'the  deed 
contained  a  condition  subsequent.  It  appears 
from  the  finding  that  the  county-seat  re- 
mained at  Centerville  from  1817  to  1878.  a 
period  of  fifty-six  years,  and  that  this  suit 
was  brought  more  than  seventy  years  after 
the  location  of  the  seat  of  justice  at  Center- 
ville. It  may  fairly  be  presumed  that  the 
grantor  at  the  time  he  executed  the  deed  to 
the  commissioners  owned  other  property,  the 
value  of  which  he  expected  would  be  en- 
hanced by  the  location  of  the  coiinty-aeat. 
or  that  he  had  other  interests  to  be  subserved 
thereby.  If  so,  we  may  also  infer  that  he 
received  during  his  lifetime,  and  while  a 
resident  of  Wayne  County,  the  substantial 
benefit  of  his  donation.  In  Hunt  v.  Beaon, 
18  Ind.  It  was  b^ld  that  the  maintenance 
of  a  tan-yard  for  the  period  of  twenty-four 
years  was  a  substantial  compliance  with  the 
condition  contained  in  the  conveyance.  In 
Mead  v.  BaUard,  74  IT.  S.  7  Wall.  390,  l» 
h.  ed.  190,  a  conveyance,  upon  conditiftn 
that  an  institute  "shall  be  pmfianently  lo- 
cated upon  said  lands,"  was  complied  with 
by  the  location  of  the  Institution  thereon 
August  9,  1848,  and  its  remaining  thereuntil 
1857.  In  JepraonrilU  M.  A  1.  R.  Go.  v. 
Barbovr,  89  Ind.  375,  the  iise  for  thirty-three 
years  of  lands  granted  "expressly  for  the  use 
and  purpose  of  depot  grounds,"  and  provid- 
ing that  if  not  used  for  that  purpose  it  should 
revert  to  the  grantors,  was  faela  to  be  a  per- 
formance of  Uie  condition,  so  as  to  prevent 
a  forfeiture.    We  find  no  error  In  the  record. 

Jutlginent  affirmed. 
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STATB  of  IndSuu,  «r  rO.  John  WORRBLL, 

9. 

Bnics  CAHR,  State  Auditor. 
(...Jnd.....) 

1.  PajMent  of  aalwyirith  fall  knowledge 
of  the  tMts.  to  ooe  wbo  bad  prerloualr  been  aot- 
tavHadt/netooflloar.aiid  who  attempted  to  re- 
Ma  the  oAoe  after  the  qnaHOoatloii  of  the  of- 
loMT  tfajkwv,  k  nodaCeiiMtoaelalm  forttacialKry 
by  the  oOoerdtf  Jure,  at  least  where  the  latter  has 
■Wo  been  performioff  the  duties  of  Ibe  offloc 

t.  AiMwvlaioB  In  SB  Appropriation  Aet 
IhattheHMry  foraoertalnoiDoeahaJI  be  paid  to  a 
eemln  penoo  named,  aod  nooB  other,  and  a 
■tatute  providing  a  penaltr  for  paying  it  to  any 
other  peraoD  than  the  one  oatDed,  are  abeolutt-ly 
void  as  atteopta  to  exer^te  judicial  powen  bjr 
dectarlDg  wbo  la  the  lecal  cdBcar  entitled  to  the 
•Ua»T. 

AFPKAL  hj  relator  from  a  jud^eot  of  the 
Circuit  Court  for  Marion  County  tn  favor 
of  defrodaat  in  a  proceediog  brought  to  com- 
pd  defendant  to  draw  a  wanaot  on  ttie  state 
tnasorer  in  favor  of  relator  for  the  amount  of 
the  aalaiy  wUdi  relator  alleged  he  had  earoed 
m  chief  of  the  trareau  of  statistics.  Rertraed. 
The  facts  are  sUted  in  the  opinion. 

Olds.  J-,  delivered  the  opinion  of  the 
court: 

The  relator  filed  his  petition  in  this  case, 
aAing  that  a  writ  of  mandate  issue  against 
the  appellee,  the  Auditor  of  State,  compel- 
ling biro  to  draw  his  warrant  on  the  treasurer 
eX  state  In  favor  of  the  relator  for  the  sum 
of  $2,000,  the  amount  alleged  to  be  due  the 
mlator  as  his  salary  as  chief  of  the  bureau 
of  Indiana  statistics.  Issues  werejoined  on 
tbe  complaint  and  a  trial  had.  There  were 
demurrers  filed  to  tbe  paragraphs  of  answer 


and  overruled  and  exceptions  reserved.  Er- 
rors are  assigned  on  these  niHogs.  On 
proper  request,  there  was  a  special  finding  of 
facts  and  conclusions  of  law  stated  by  the 
court.  Tbe  conclusions  of  law  were  excepted 
to  the  appellant  and  a  proper  assignment 
of  error. 

The  questions  presented  and  discussed  re- 
late to  the  right  of  the  relator  to  tbe  salary 
alleged  to  he  due  bim  and  his  right  to  have 
a  writ  of  mandate  issue  compelling  the  Audi- 
tor of  State,  the  appellee,  to  draw  his  war- 
rant on  tlie  treasurer  of  state  in  favor  of  the 
relator  for  the  sum  due  him.  No  question 
is  presented  and  discussed  as  to  the  regular- 
ity of  the  proceedings  or  as  to  the  proper 
parties  being  before  tne  court. 

Tbe  facts  found  by  the  court  show  that, 
on  the  81st  day  of  May,  1689,  tbe  relator, 
John  Worrell  was  appointed  and  commis- 
sioned chief  of  the  Indiana  bureau  of  fitatistica 
bv  AWin  P.  Hovey,  governor  of  tbe  State 
of  Indiana;  that  at  the  time  of  his  appoint- 
ment, be  was  a  resident  voter  of  the  State, 
of  legal  age,  and  in  everv  way  eligible  to- 
bold  the  office,  and  on  the  day  of  his  appoint- 
ment he  took  the  oath  of  office,  which  was 
indorsed  on  the  back  of  his  commission,  and 
filed  a  copy  thereof  in  the  office  of  ^c  secre- 
tary of  state,  and  in  every  way  qualified 
as  such  officer;  and  on  the  same  day  appel- 
lee was  notified  of  the  relator's  appointment 
and  qualification;  that  after  the  relator's  ap- 
pointment he  applied  for  office  room  in  the 
state  capltol,  to  oe  occupied  hy  him  as  the 
chief  of  the  Indiana  bureau  of  statistics,  and 
was  assigned  a  room  for  that  purpose  by  the 
Auditor  of  State,  which  room  was  independent 
and  removed  from  a  room  occupied  by  Wil- 
liam A.  Peelle,  Jr.,  and  said  relator  "Worrell 
has  been  doln^  work  and  performing  the  du- 
ties as  the  chief  of  the  bureau  of  statistics 
independent  of  work  performed  by  said  1^1  le 
from  May  81,  1889,  to  Kovember  19.  1890. 


V<rrm.—Oglee  and  ojflcer. 

Ad  oOce  to  a  public  emploj-ment  oonferred 
the  vovemmeDtk  It  embraces  the  Ideas  of  tenure, 
dorattoo,  em<dunient,  and  duties.  FOlti  v.  Ker- 
bn.  S  Wot.  Bep.  m.  106  Ind.  tZl;  United  SUtes  v. 
HartwelUIS  0.8.8  WaU.  8S5. 18  L.  ed.  800. 

BretTone  appointed  to  perform  a  public  dutr, 
and  wlio  r«oelves  compeosatlOD,  la  a  public  oflloer. 
Ftolts  V.  Keriin.  mtpm  Henlr  v.  Z^me,  6  Blog.  U. 
cftnvGase  of  Wood.  9  Cow.  ID,  noU;  People  v. 
Ebraoklrn.  77  N.  Y.  608. 

Ao  aJOoe  to  the  right  to  ezerctsea  public  funo- 
ttm  or  employment,  and  to  take  the  fees  and 
^■doaaeDtabelODghiK  tollk  Hamlin  v.  KaMafer. 

A  public  ofBcer  la  bound  to  perform  tbe  duties 
Q-  hto  ofBoe  for  the  oompeDBatloo  fixed  by  law. 
Bu-tcb  w.  Cutler  ATtah)  July  12, 1800,  cIUdr  Evana 
1.  IVeaton,  »  M.  J.  L.  784;  Tarritory  v.  Catson,  7 
VoDt.  417:  Jones  Oranc  Ooun^  Supra.  14  Wis. 
^  ^wc«tt  V.  Woodbury  Co.  06  Iowa.  Ui;  1  Ull- 
Icn.  Man.  6orp.  316. 

Am  oOoe  to  voidaa  totheoAeerde/iMtoUmaelf. 
thMMrti  Talid  as  to  ■traogen.  State  v.  Dierbenier, 
7  Wert.  Beit.  UlC  UHo.  88Il 

AfAof  sdafacWoiBGerareVoMastoblmflelf.un- 
le*  be  la  alao  oaocr  de  fure,  bat  are  ^ood  If  for  the 
h»M.aiof  atraiigMSorthe  putiHc.  Aadrewsr.  Fort- 
ted.  4  Kew  Bob.  Bop.  tKt,  n  >Mbl  491c  Adam  v. 


Hengel  <P*.}  7  Cent.  Rep.  186:  Green  v.  Bnrke,  38 
Wend.  4X):  People  v.  Noatrand,  46  N.  T.  875:  Peo- 
ple V.  Hopeon,  1  Denlu,  974.  Ree  Pooler  7.  Reed, 
73 Me.  129;  State  t.  Carroll.  88  Oooo.  449;  McVeany 
V.  New  York,  SO  N.  Y,  IfV;  Dohin  v.  Kew  York,  88 
TS.  Y.  71'4:  Nichols  v.  HaoLean, »  Omt.  Hep.  BOO,  in 
N.  Y.  AB^  itcCue  v.  Wapello  County,  86  Iowa,  8B8: 
People  V.  Potter,  68  Oal.  Iff. 

cyMradoftcto  amide  Jure  MUfWilaftrd. 

A  persoh  in  powearion  at  an  olBoe  may  be  an  of- 
ficer dt  fado,  while  some  other  person  may  be  tbe 
OfBcer  tie  fitre,  thoof^ h  there  cannot  be  an  ofBcer  de 
jiM-e  and  an  officer  d«  factn  both  fn  pow>eeslon  at 
the  same  time,  Carll  r.  Bhener,  Sn  Minn.  29^ 
Stelnbaok  v.  State.  88  Ind,  4SB;  Cronin  v.  Oundy, 
1ft  Hun.  SS4.  Sev  Brown  v.  Lunt.  87  He.  42S;  State 
V.  Brown.  12  Minn.  BS8;  Wiloox  V.  Smith.  5  Wend. 
281:  People  v.  Peal>ody.  ft  Ahh.  Pr.  W;  People  v. 
Cook,  S  N.  T.  97;  Plymouth  v.  Painter,  17  Conn, 
see;  lie  Boyle,  9  Wis.  864;  Morgan  v.  QuBCkenbuah, 
SSBarb.  7K. 

Ad  OfBcer  d€  facto  Is  one  who  baa  tlie  reputation 
of  belDR  the  officer  he  anumea  to  be.  and  yet  fe 
not  a  good  ftftoer  In  point  of  law.  Hex  v.  Bed- 
fradLevel,  8EaBt,a68. 

He  to  one  who  ezerolses  the  duties  of  an  ofnt^er 
under  color  of  an  appoiotment  or  election  to  that 
oOlce.  Plymouth  v.  Painter,  17  Coon.  &U,U  Am. 
XtaaATI. 
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Ihduda  Sufbsms  Coubt. 


At  the  time  relator  Worrell  was  appointed, 

commissioDed  and  qualified  as  chief  of  the 
Indiana  bureau  of  statistics,  said  o£Qce  was 
iield  and  occupied,  and  the  duties  thereof 
were  being  performed,  by  one  William  A. 
Peelle,  Jr.,  a  person  who  was  eligible  to  fill 
the  oOlce,  who  held  said  office  under  and  by 
virtue  of  an  election  thereto  by  the  fifty-third, 
fifty-fourth  and  fifty-sixth  Geoeral  Assembly 
of  the  State  of  Indiana,  and  was  commis- 
sioned under  said  first  two  elections  by 
Governors  Porter  and  Gray,  which  commis- 
sions set  out  the  electioos  and  certified  there- 
to; that  Qovemor  Etove^r  refused  to  issue 
to  said  Peelle  a  commiasion  under  the  elec- 
tion of  said  Peelle  to  said  office,  bv  the  fifty- 
sixth  General  Assembly;  that  Peelle  claimed 
and  had  no  other  title  to  said  office  except  as 
herein  above  found,  said  office  being  vacant 
except  as  so  occupied  and  claimed  by  Peelle 
and  Worrell. 

The  findings  further  show  that  Worrell 
demanded  of  Peelle  possession  of  the  office 
immediately  after  his  appointment  and  quali- 
fication, and  Peelle  refused  to  surreuder  it, 
and  that  Worrell  immediately  commenced 
quo  warranto  proceedings  against  Peelle  for 
tne  possession  of  the  office,  which  were  twice 
appealed  to  tbe  supreme  court  and  reversed, 
■and  were  not  disposed  of  until  after  the  state 
election  In  1890,  at  which  election  Peelle 
was  duly  elected  to  said  office,  and  was  com- 
missioned by  tbe  governor  and  qualified  as 
aiich  officer ;  and  on  Peelle's  motion,  sup- 
ported by  proof  of  his  election,  the  quo  war- 
ranto proceedings  were  dismissed ;  that  dur- 
ing all  of  the  time  Peelle  continued  to  occupy 
the  apartments  as  he  hod  previous  to  Wor- 
rell's appointment,  and  retained  the  archives 
of  the  office,  collected  information  and  made 
records  the  same  as  he  bad  done  prior  to 
Worrell's  appointment;  that  the  salary  of 
the  chief  of  the  bureau  of  statistics  is  $1,  - 
800  a  year,  and  there  ia  moaey  in  the  tteaauiy 


An  ottoer  de  /aeto  Is  not  eaUUed  to  the  salair  at- 
taobed  to  the  offloe.  Andrews  v.  Portland,  4  New 
EDff.  Rep.  780, 79  He.  Ot. 

One  olaimlcg  a  aalai?  must  prove  ble  legal  title 
to  the  office;  and  an  offlcer  de  facta,  and  not  dejure, 
«snnot  malntaiD  an  action  for  nlary.  Bomero  v. 
United  States,  5IbR.A.».2tCt.CLSSl. 

Payment  of  salary  to  a  de  faeto  officer  without 
authority  la  no  detense  ofralnst  a  olalm,  for  pay- 
ment by  the  officer  de  Jtin.  Willlanu  t.  C9ayton 
<ITtab)  March  8,  U8B.  Bee  Andrews  v.  Portlaod,  4 
Sew  IBog.  Rep-  780.  n  He.  4Bi. 

Jf&de  facto  offlcer  has  abandoned  tbe  office,  tbe 
riRbtrut  IncumbeDt  may  sue  for  salary.  Nlcbols  T. 
.MaoLeao,  S  Cent.  Bep.  500. 101  N.  T.  &SS. 

Tha  rule  asalnst  ooUaterally  hnpeachlnv  the  title , 
of  an  offlcer  d«  /octo  does  not  apply  when  the  of- 
ficer himself  seeks  to  recover  oompensatlon. 
Pbelon  v.  OraavUie,  1  New  Enfr.  Bep.  678.  \*0  Haae. 
380,  dtiav  Fowler  v.  Be  bee.  9  Mass.  831;  Buckmsn 
T.  Rugsles.  15  Mass.  180.  Bee  notea  to  State  t. 
:PeeUe  and.)  8L.  B.  A.  »;  State  r.  Lewis (N.  O  U 
I..  B.  A.  106. 

Q0leer  de  jure  mHHett  to  th«  solarv. 

Where  an  officer  Is  In  poeaeeeloD  of  an  offloe  de 
fcieto.  tbe  oflloer  deivre  la  the  one  who  baa  the 
lawful  right  to  the  office;  and  who  has  either  been 
-ousted  or  has  never  taken  posseiBlcm.  HamUB  r. 
Kassafer.  U  Or.  4S8. 

nwdty  cannot  deteot  aumv  earned  1^  a  oMr> 
18L.aA. 


of  the  State  of  fodians  suMect  to  be  paid 

out  on  warrants  of  the  Auditor  of  State,  for 
the  payment  of  the  salary  of  said  chief ;  that 
relator  has,  prior  to  the  commencement  of 
this  suit,  demanded  of  the  appellee  that  he 
draw  a  warrant  in  relat<v's  favor  for  bis 
salary,  and  since  November  4,  1890,  he  has 
made  demand  up<m  the  appellee  that  he  draw 
such  warrant  for  the  sum  of  $2,S50,  said  suYn 
to  be  paid  to  him  as  salary  from  May  31, 
1889.  to  November  1,  1890.  and  presented 
itemized  and  qualified  bills  therefor  as  re- 

Suired  by  law,  and  appellee  has  refused  fb 
raw  such  warrant ;  tbaton  October  81,  1889, 
appellee  drew  his  wsmnt  on  tbe  treasurer 
of  state  in  favor  of  William  A.  Peelle,  Jr.. 
demand  having  been  made  by  said  Peelle  for 
the  sum  of  $750  as  salary,  or  by  way  of  com- 
pensation OS  chief  of  the  Indiana  bureau  of 
statistics  from  May  31,  1889,  to  November  1, 
1889 ;  otherwise  a»id  appellee  has  not  drawn 
his  warrant  on  tbe  treasurer  of  state  in  favor 
of  any  person  for  the  salary  of  said  office. 

There  is  a  further  fijidiog  in  regard  to  tbe 
provisions  of  the  laws  appropriating  tbe 
amount  for  the  salary  of  such  office,  and  a 
provision  tliat  it  should  be  paid  to  Peelle 
as  such  chief.  On  the  foregoing  facts,  the 
court  stated  as  a  conclusion  of  law  that  re- 
lator was  not  entitled  to  a  writ  of  mandate 
as  prayed  in  his  petition. 

The  Act  of  the  Legislature  approved 
March  29,  1879,  creating  a  state  bureaju  ^  of 
statistics,  made  it  the  duty  of  the  bureau  to 
collect,  systematize,  tabulate  and  pr^nt  iii 
biennial  reports  statistical  information  and 
details  relating  to  agricultural,  manufactur- 
ing, mining,  commerce,  education,  labor,, 
social  and  sanitary  condition,  vital  statistics, 
marriages  and  deaths;  and  the  permanent 
property  of  the  productive  industry  of  the 
people  of  the  State.  The  first  section  of  this 
Act  provides  that  the  department  Is  estab- 
I  llshed  for  the  collectlm  and  dissemination 


dial  during  the  time  be  was  prereoted  from  p«v 
formloff  his  dutiea.  Andrews  r.  Portland,  4  Kew 

Eng.  Bep.  780, 79  He.  484. 

The  city  marshal  de  Jure  of  Portland,  Maine,  be- 
ing willing  to  perform  hla  duties,  but  prevented  by 
the  dty  autboritlea,  la  entitled  to  tbe  salary  while 
tbe  office  la  filled  by  an  officer  de  fako.  Ibid. 
See  Dolan  v.  New  7ork,  S8  N.  T.  874:  McVeeny  r. 
New  York,  80  TH.  Y.  186;  FfiEslmmons  v.  BrooUyD, 
8  Cent  Rep.  800, 108  N.  T.  500. 

A  de  jure  olBoar  ean  recover  from  an  intruder 
damages,  generally  meaaured  by  tbe  ealary  re- 
ceived by  the  Intruder.  Nichols  v.  HaoLean,  2 
Cent.  Bep.  600,  101  N.  T.  S88;  People  v.  Nolan,  2 
Gent.  Bep.  4fi«,  101  N.  T.  609,  citing  Doian  t.  New 
Tork,  68  N.  T.  SM;  Uwlor  V.  Altm,  S  Ir.  a  L. 
Rep.  100;  Glascock  v.  Lyons,  SO  Ind.  1;  Doufflass  v. 
Btate,  81  Ind.  4E9;  People  v.  HUler,  U  Mich.  468; 
People  v.  Smyth,  S8  Cal.  Zli  Slgur  v.  Crenshaw,  10 
la.  Ann.  £97:  tTnited  States  v.  Addison,  73  U.  S. 
SWaU.sn.18I,.  ed.n». 

IThen  appropHotion  of  iUUt  fund  unsMemrv. 

If  On  nlary  of  a pnbHo  oMoer  to  Izedaad  the 
times  of  payment  prewiibed  by  law,  Dospedflo  an- 
nual appropriation  Is  neoeesary.  Reynolds  v. 
Taylor,  48  Ala.  480;  Nicboto  v.  OwaptroUer,  4  Slew. 
*  P.  W:  Tbcoaas  t.  Owens,  4  Md.  UB;  arsen  r. 
Pamell.  UHd.  888;  State  t.  BlAnnn  (IfonU  V«b. 
U,  1880;  Btate  T.  Weitao,  41(eb.  Sit. 
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of  iofonoatioD  hereafter  provided,  by  blen- 
nial  printed  reporta  to  the  goveroor  and 
Legislature  of  uie  State,  and  it  provides  for 
tiw  appointmeat  of  the  ekiet  by  the  govef- 
uor.   Acts  1879,  p.  198. 

Some  amendmentfl  have  been  made  to  this 
Act  bj  an  Act  passed  in  1888.  Elliott's 
Supp.  6  1852.  An  attempt  was  made  to 
change  the  method  of  selectiQg  the  cliief  and 
provide  for  his  election  by  t1^  Qeneral  As- 
sembly; and  by  an  Act  in  1869  (Elliott'a 
Supplement,  1854  to  1862, inclusive), some 
adaitional  duties  were  added,  and  it  wad 
made  the  duty  of  the  chief  to  transmit  one 
copy  of  the  biennial  report  to  each  count^^ 
and' state  officer.  The  duty  of  the  bureau  is 
to  gather  such  information  as  is  required  by 
the  law,  systematise  it  and  publish  it  in 
proper  printed  reports,  and  to  disseminate 
such  information  by  printed  reports  of  all 
such  information  collected  and  distribute 
them  to  the  Governor  of  the  State,  the  Qen- 
eral Assembly  and  to  each  state  and  county 
officer  of  the  State.  There  Is  no  law  provid- 
ing that  any  public  records  shall  be  kept  of 
snch  information  save  the  printed  reports. 
The  benefit  to  be  derived  on  account  of  such 
a  bureau  is  through  the  publloatlon  and  dis- 
tribution of  tbe  biennial  reports.  It  la  pro- 
vided  that  head-quarters  for  the  bureau  snail 
be  furnished  by  the  State. 

The  findings  of  fact  show  that  the  relator 
Worrell  had  been  assigned  and  nrovided 
office  rooms  by  the  Audftor  of  State  in  tlie 
state  house.  There  was  nothing  to  prevent 
htm  from  discharging  the  duties  of  the  office, 
collecting  and  systematizing  the  information 
contemplated  by  the  law  and  publishing 
the  s»me  in  printed  reports,  and  distribut- 
ing tbem  with  the  same  efficiency  and  to  the 
same  extent  as  if  Peelle  had  surrendered  the 
amrtmenta  occapted  by  him  previous  to  that 
time,  and  the  findings  of  fact  show  that 
Worrell  did  discharge  the  duties  of  the  office 
in  compliance  with  the  law.  It  is  true, 
there  is  a  finding  that  Peelle  was  in  pos- 
session of  the  archives  and  records  of  the 
office.  What  the  archives  and  records  were 
that  he  was  lo  possession  of  the  findings  do 
not  show.  The  law  mukes  no  provision 
whereby  saeh  officer  Is  required  to  keep  any 

fiubllc  records  or  anything  else  to  be  kept 
n  connection  with,  and  belonging  to  the 
office,  there  to  remain  as  the  property  of  Uie 
State,  which  the  outgoing  officer  would  be 
teqoired  to  turn  over  to  his  successor.  Tbe 
findings  of  fact  show  that  Worrell  was  eli- 
gible to  tbe  office ;  that  he  was  duly  appoint- 
ed, commissioned  and  qualified  as  such  offl- 
cer:  that  the  appellee,  the  Auditor  of  the 
State,  had  notice  at  the  time  of  his  appoint- 
ment and  qualification ;  that  he  mode  applica- 
tion to  the  Auditor  of  State  for  apartments 
and  the  Auditor  of  State  assigned  him  apart- 
ments for  bead-quarters  of  the  bureau ;  and 
tlwt  he  occupied  them  and  discharged  the 
duties  of  the  office.  It  is  further  found  that 
Peelle  retained  the  apartments  formerly  oc- 
cupied by  him,  and  continued  to  act,  or  as- 
sumed to  act,  as  chief,  and  collect  infonna- 
tton  tbe  same  as  he  had  done  before ;  but  the 
flodings  show  that  he  bad  no  title  to  such 
flffioe  except  through  a  pretended  election  by 
UL.  B  A 


the  General  Assembly.  In  the  adjudication 
in  tbe  quo  warranto  proceedings,  the  main 
question  in  this  case  was  settira  by  the  de- 
cisions of  this  court  on  appeal.  State  t. 
PtaU.  121  Ind.  49S,  and  8taU  fleeUe,  1S4 
Ind.  615.  8  L.  R.  A.  m 

By  these  decisions  between  these  same  par- 
ties, the  law  was  settled  that  the  statute 
authorizing  tbe  election  of  a  chief  of  the 
bureau  of  statistics  by  tbe  General  Assembly 
was  unconstitutional  and  Toid,  and  that  tbe 
election  and  commission  of  Peelle  gavv,  to 
him  no  title  to  the  office,  and  that  the  gover- 
nor was  authorized  to  appoint  to  fill  the  va- 
cancy until  the  office  was  filled  by  an  elec- 
tion. Under  these  decisions,  the  facts  found 
in  this  case  show  that  Worrell  was.  during 
the  time  from  his  appointment  and  qualifica- 
tion I  p  to  tbe  date  of  the  election  and  quali- 
fication of  Peelle  as  his  successor,  the  de  juT» 
officer ;  not  only  the  de  Jure  officer,  but  In 
possession  of  and  discharging  tbe  duties  of 
the  office.  When  be  was  appointed  by  the 
governor  and  qualified,  he  became  the  aejure 
officer;  and  when  he  was  assigned  quarters 
by  tbe  Auditor  of  State  In  the  state  capitol 
to  oceupy  as  head  Quarters  for  the  bureau 
uid  diacliarge  the  duties  of  tbe  office,  he 
was  equipped  In  full  to  discharge  all  the 
duties  incident  to  the  office,  and  he  did  dis- 
charge the  duties  from  thenceforward  until 
his  successor  was  elected  and  qualified. 
Being  a  de  jure  officer  and  in  possession  of 
anddiBduavlngthe  duties  of  the  office,  under 
all  au^orines,  he  Is  entitled  to  the  salary. 
Indeed,  the  later  and  better  reasoned  cases 
hold  that  tbe  salary  is  an  incident  to  tbe 
office,  and  belongs  by  law  to  the  person 
holding  the  legal  title  to  the  office,  and  that 
he  can  sue  and  recover  It  regardless  of  the 
fact,  whether  he  Is  occupying  and  dlscliarg- 
ing  the  duties  of  tbe  office  or  not,  if  he  is 
willing  to  do  so ;  but  Is  kept  out  by  another, 
who  is  claiming  to  act  as  an  officer  dejaeto. 
This  would  seem  to  be  the  true  theory ; 
though  It  is  not  necessary  to  go  to  that  ex- 
tent Tn  this  case,  as,  under  the  facts  found, 
Worrell  was  not  only  the  de  jure  officer,  but 
was  in  fact  In  possession  and  discharging 
the  duties  of  the  office  during  the  time  for 
which  he  claims  salair.  It  is  true,  the  State 
and  tbe  public  are  interested  In  having  a 
public  office  filled ;  and  when  one  holds  an 
office  though  without  title,  and  acts  as  an 
officer  de  Jaeto,  and  keeps  out  tbe  de  jure 
officer,  and  while  so  In  possession  discharges 
the  duties  of  the  office,  tiic  public  good  de- 
mands that  tbe  acts  of  snch  de  faeto  officer, 
in  so  far  as  they  affect  third  parties  or  the 
public,  be  declared  valid;  but  there  is  no 
valid  reason  for  declaring  that,  as  between 
the  de  juiv  and  de  facto  officer,  the  de  facto 
officer  is  entitled  to  the  salary ;  or  that  he, 
by  excluding  the  dejure  officer,  can  prevent 
him  from  recovering  the  salary  ;  or  for  hold- 
ing  that  when  one  charged  with  the  duty 
of  paying  tlie  salary  when,  with  knowledge 
of  all  the  facts,  he  pays  to  the  de  faeto  olfi- 
cer,  he  shall  be  released  from  paying  to  tbe 
de  jure  officer,  the  disbursing  officer  cannot 
be  sued  or  compelled  to  pay  a  de  facto  officer. 
When  the  de  facto  officer  sues  for  his  salary 
he  brings  In  questloo  the  title  to  the  office. 
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and  he  cannot  recover  without  estahltshing 
his  legal  right  and  title  to  the  office.  To 
hold  that  a  payment  by  a  dlBtrlbuting  officer 
to  a  de  facto  omcer  exonerates  him  from  lia- 
bility to  the  dejure  officer  for  the  aalary,  but 
stimulates  IrrcBpoiiBible  persons  to  cliog  to 
an  of&ix  without  eren  a  shadow  of  title,  and 
exclude  the  lawful  occupant  with  a  view  of 
recovering  the  salary  of  the  lawful  occupant 
to  the  office ;  but  under  the  facts  in  this  case, 
we  are  not  required  to  go  to  the  extent  of 
holding  that  the  dejure  officer  out  of  posses- 
sion can  recover  his  salary  notwithstapdiog 
another  is  occupying  and  diBCharging  the 
duties  of  the  office  as  an  officer  defaeto;  for 
in  this  case  the  facts  found  show  Worrell  to 
have  been  an  officer  dejure  in  possession  of 
tlie  apartments  assigned  to  him  by  the  proper 
officer,  the  Auditor  of  State,  and  discharging 
the  duties  of  tlie  office  bo  that  the  head-quar- 
ters of  the  bureau  of  statistics  of  the  State  of 
Indiana  were,  both  in  law  and  In  fact,  in  the 
apartment  in  the  capitol  building  set  apart  for 
occupancy  by  Worrell,  the  legally  appointed, 
commissioned  and  qualified  chief  of  the  bu- 
reau of  statistics;  and,  as  it  seems  to  us.  It 
would  bo  a  travesty  on  Justice  to  hold  that 
Worrell,  under  such  a  state  of  facts,  could 
be  deprived  from  rewreriug  bla  salary,  or 
that  the  Auditor  of  State  could  refuse  to 
draw  a  warrant,  or  the  treasurer  of  state  re- 
fuse to  pay  a  warrant  for  his  salary ;  notwith- 
standing Worrell  is  the  lawful  officer  in 
possession,  hut  on  account  of  Peetle  continu- 
Ing  to  occupy  rooms  theretofore  occupied  by 
him.  and  to  gather  statistics;  after  it  was 
held  by  the  Supreme  Court  of  Indiana  that 
the  law  under  which  Peelle  claims  to  have 
been  elected  Is  unconstitutional  and  void,  and 
the  commissions  issued  in  pursuance  of  such 
elections  gave  him  no  title  to  the  office.  In- 
deed, the  facts  found  show  that  Peelle  termi- 
nated the  quo  warranto  proceedings  by  aban- 
doning any  claim  to  the  office  by  virtue  of 
his  pretended  election  by  the  General  Assem- 
bly, and  set  up  his  title  to  the  ofilce  by  virtue 
of  liis  election  by  the  people  and  his  com- 
mission and  qualification  tliercunder;  dis- 
missing the  case  upon  the  grounds  that,  after 
his  election  and  qualification  he  was  the 
le^al  chief  of  statistics,  and  no  judgment  of 
ouster  could  be  rendered  against  him. 

The  appellee  had  full  knowledge  of  Wor- 
rell's appointment  and  qualiflcatlon;  he  ns- 
slgned  him  apartments  to  occupy  as  such  offi- 
cer ;  he  knew  that  he  was  in  possession  of  the 
office,  as  be  had  assigned  him  the  apajtments 
in  the  state  capitol  which  he  occupied. 

Worrell  is  entitled  to  recover  the  full 
amount  of  his  salary,  and  to  have  a  warrant 
drawn  on  the  treasury  by  the  Auditor  of 
State  for  the  amount,  unless  the  provision  of 
the  law  naming  Peelle  as  the  chief  to  whom 
the  salary  is  to  he  paid  prohibits  the  payment 
to  tlie  legal  officer;  and  this  we  will  now 
consider. 

As  WR  have  seen,  Peelle  was  not  the  legal 

officer,  and  Worrell  was  the  legal  officer  in 
possession  of  the  office,  discharging  the  duties 
of  the  office.  The  proposition  contended 
for  is  Lliat,  notwithstanding  Worrell  was  the 
legally  appointed  and  qualified  officer  dis- 
charging the  duties  of  the  office,  for  which 
18  L.  a  A. 


a  salary  is  fixed,  and  to  which  the  legally 
qualified  officer  Is  entitled  as  an  incident  to 
the  office,  that  the  Legislature  can  make  an 
appropriation  to  pay  Uie  salary  which  Wor- 
rell has  earned,  and  to  which  he  is  entitled, 
and  without  any  legal  authority  to  do  so, 
name  Peelle  as  such  officer,  chief  of  the  bu- 
reau of  statistics,  and  appropriate  an  amount 
to  pay  the  salary  of  the  chief  and  provide  it 
should  be  paid  to  Peelle  and  none  other ;  and 
such  a  clause  in  a  law  would  be  valid,  pro- 
viding for  the  payment  to  Peel  le  the  salary 
earned  by  and  due  to  Worrell.  The  state- 
ment of  the  proposition  carries  with  It  the 
fallacy  of  it.  That  such  a  provision  is  in- 
valid seems  too  clear  to  admit  of  discussion. 
It  is  directly  appropriating  a  salary  due  to 
one  and  which  is  the  property  of  ime  for  the 
beoedt  of  another. 

By  an  Act  of  the  General  Assembly  ap- 
proved March  11,  1889,  there  is  appropriated 
"for  all  of  the  expenses  of  the  bureau  of 
statistics  authorize  by  law,  including  the 
salary  of  the  chief  of  said  bureau,  of  all 
assistants,  all  traveling  and  office  expenses, 
including  all  blanks,  stationery  and  postage 
to  be  paid  out  on  the  Itemized  and  qualified 
bills  of  the  chief  of  the  bureau  of  statistics 
$11,000;  for  the  year  ending  October  81.  1888. 
the  sum  of  $4,000."  Stopping  with  this 
provision  of  the  law,  no  complications  could 
arise.  It  expressly  provides  that  the  several 
sums  shall  be  paid  out  "on  the  itemized 
and  qualified  hills  of  the  chief;"  but  there 
follows,  in  a  separate  clause  of  the  Act,  a  pro- 
vision in  the  law  providing  that  "Uie  sev- 
eral sums  BO  appropriated  by  tliis  Act  for 
said  bureau  oi  statistics  sliall  be  paid  to 
William  A.  Peelle,  Jr.,  chief  of  said  bureau, 
elected  by  this  Qcoeral  Assembly,  or  to  his 
successor  in  office  appointed  pursuant  to  an 
Act  of  the  General  Assembly  in  case  of  the 
death,  removal  from  the  State  or  resignation 
of  said  William  A.  Peelle,  Jr.,  and  to  no 
other  person  or  persons. " 

It  is  evident  tliat  this  provision  was  in- 
serted in  the  law,  not  with  a  view  of  paying 
the  salary  to  Peelle  regardless  of  the  fact  as. 
to  whether  he  was  the  legal  chief  of  tiie  bu- 
reau or  not,  for  the  appropriation  Is  made 
with  a  provision  that  it  shall  bo  paid  out  on 
the  itemized  account  of  the  chief.  The 
clause  relating  to  Peelle  evidently  was  in- 
serted upon  the  theory  that  he  was  the  legal 
officer.  Certainly,  noleglslative  body  would 
so  far  forget  their  duties  and  obligaifons  to 
the  State  as  to  endeavor  to  elect  an  ofticcr 
without  autiiority  of  law,  and  endeavor  to 
forestall  any  effort  on  b^alf  of  the  legally 
elected  officer  to  recover  the  office  or  dis- 
cbarge its  duties  by  placing  the  appropria- 
tion in  such  condition  as  that  the  siitary  be- 
longing to  the  legal  officer,  and  incidental 
expenses  of  the  office  could  not  Ik  recovered 
by  the  legally  elected  or  appointed  and  quali- 
fied officer.  To  hold  that  the  General  As- 
sembly intended  to  provide  that  the  person 
chosen  by  the  General  Assembly  shall  have 
the  office,  right  or  wrong,  and  shall  receive 
the  salary,  or.  at  least,  that  no  other  person, 
though  legally  entitled  thereto,  shall  receive 
the  salary  or  draw  the  sum  so  appropriated 
tot  running  such  ofilce  ttnd  department  of 
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the  gOTeznment  would  be  attributing  im- 
proper motives  to  its  members.  Courts 
should  not  impu^  the  motivee  of  legisla- 
tors,  and  It  would  be  impugning  their  mo- 
xWes  to  bold  that  they  inteiuled  or  the  pro- 
visions of  this  lew  to  declare  the  person 
the  General  Assembly  elected  to  this  office 
should  have  the  salary  and  draw  the  amount 
appropriated,  though  the  election  is  illegal 
and  he  may  have  no  right  to  the  salary  or 
the  money,  ootwitbstanolng  another  has  been 
lawfully  elected  or  appointed  and  qualified 
and  become  the  lawful  chief  of  said  bureau. 
Oeruiiuly  such  was  not  the  Intention  of  the 
legislature,  and  the  act  would  be  absolutely 
void  if  it  was.  The  legislative  department 
has  the  right,  and  It  is  ita  duty,  to  make  ap- 
propriations for  the  payment  of  salaries  and 
the  expense  of  running  the  various  depart- 
ments of  the  state  government.  Whether 
Mlaries  might  not  in  some  instances  be  re 
covered  without  an  appropriation  it  is  not 
oecefwary  to  decide ;  but  ft  is  certain  that 
there  is  no  authority  to  go  through  the  for- 
mality <if  electing  an  officer  to  an  office  then 
in  existence,  though  the  election  be  voi  , 
and  appropriatlBg  funds  to  pay  the  salary 
of  the  IiMfal  <Moer,  and  providing  that  such 
nun  ■bafl  be  paid  to  the  officer  iiaving  no 
title  to  the  omce.  To  enunciate  such  a  doc- 
trine  would  be  to  hold  that  the  Legislature 
might  convene  and  choose  persons  to  fill  all 
of  the  state  offices,  and  appreciate  money  to 
pay  iJie  salary  of  the  legal  c^cer,  ami  then 
declare  that  in  such  instnnoe  it  shall  be  paid 
to  the  person  so  chosen  by  the  Legislature  to 
fill  such  office,  and  to  none  other. 

The  Constitution  provides  that  no  person 
charged  with  official  duties  under  one  depart- 
meot  of  State  shall  exercise  any  of  the  lunc- 
liMis  off  another.   Art.  8,  ^  1. 

The  part  of  the  law  making  an  appropria- 
tion to  pay  the  salary  of  the  cliief  and  to  pay 
the  expenses  of  the  oureau  is  the  exercise  of 
a  legislative  function  ;  but  that  portion  whi(^ 
declares  that  the  said  sum  shall  be  paid  to 
Peelle  is  an  attempt  to  exercise  judicial 
powers  by  declaring  who  is  the  legal  chief 
of  the  bureau  of  statistics  and  entitled  to 
the  ■sIht,  and  such  provision  is  absolutely 
void,  liiiere  Is  a  like  provision  in  the  law 
relating  to  other  offioers  in  charge  of  state 
intitutions.  Sec.  4  of  the  Act— Elliott's 
Supp.  g  aaaO—provides  that  "if  the  Auditor 
of  State  shall  draw  his  warrant  for  any  of 
the  g-  ms  herein  named  when  the  person  to 
whom  the  same  are  payable  are  designated 
er  Bsmed  herein ;  or  it  ue  treasurer  of  state 
shall  pay  any  of  said  sums,  or  any  part  there- 
of except  to  such  persons  herein  named,  he 
sliall  be  guilty  of  a  felony,"  etc. 

What  we  have  said  in  regard  to  the  pro- 
vision of  the  law  relating  to  the  naming 
of  Peelle  as  the  person  to  whom  the  amount 
■hall  be  paid  is  equally  applicable  to  this. 
It  is,  in  effect.  In  the  first  instance,  an  at- 
tompted  adjudication  as  to  who  tbe  legal 
offlcm  are.  and  then  an  effort  to  enforce  the 
Judgment  by  providing  a  penalty  for  dis- 
obeying it.  The  legal  officers  are  entitled 
to  their  salaries  and  money  appropriated  for 
ttodocting  a  department  of  state  or  a  public 
iBititution  slMnHd  be  drawn  by  the  officer. 


legally  entitled  to  receive  it;  and  not  by 
any  certain  person  regardless  of  whetiier  he 
has  been  legally  elected  or  is  in  possession 
of  the  office  or  not ;  and  it  is  not  within  tlie 
province  of  the  Legislature  to  declare  In  an 
appropriation  bill  who  are  or  who  are  not 
the  legally  elected  offioers  of  any  department. 
They  probably  may  provide  against  the  pay- 
ing out  of  the  money  to  any  person  other 
than  the  legally  qualified  and  acting  officer 
or  officers,  and  subject  the  officer  to  a  penalty 
for  paying  the  same  to  any  other  than  such 
officer  or  officers;  but  it  cannot  adjudicate 
as  to  who  are  tbe  legal  officers,  and  provide 
that  payment'shall  be  made  to  them  and  none 
other. 

The  ctmclusion  we  have  reached  is  well 
supported  by  the  most  recent  and  well- 
reasoned  cases;  although  there  is  still  some 
irreconcilable  conflict  in  the  authorities,  par* 
ticularly  in  the  earlier  cases. 

In  Andi-ewt  v.  Portland.  79  Me.  484,  10  Am. 
St.  Rep.  2S0,  it  was  held  that  a  dejure  officer 
might  recover  his  full  salarr  from  the  city 
notwithstanding  another  haa  been  in  posses- 
sion of  the  office  and  kept  the  de  jure  ofilcer 
out,  and  the  salary  had  been  paid  to  the  per- 
son acting  as  an  omcer  de/oc^o;  the  city  hav- 
ing notice  tlut  the  officer  dejure  claimed  he 
was  illegally  deprived  of  the  office,  that  the 
city  was  not  entitled  to  credit  for  what  the 
de  Jacto  officer  earned  by  his  personal  services. 
In  that  case  the  court  says :  "  A  de  facto  offl- 
cei  has  no  legal  right  to  the  emoluments  of 
the  office,  the  duties  of  which  be  performed 
under  color  of  an  appointment,  but  without 
legal  title.  He  cannot  maintain  an  action 
for  the  salary.  His  action  puts  In  issue  his 
legal  title  to  the  office  and  be  caunot  recover 
by  showing  merely  that  he  was  an  officer  de 
fatto.  In  liichota  x.  Maclean,  101  N.  Y. 
626,  2  Cent.  Rep.  500,  54  Am.  Rep.  780. 
the  court  says ;  '  It  is  abundantly  settled  by 
authority  that  an  officer  de  fado  can,  as  a 
general  rule,  assert  no  right  of  property,  and 
ttiat  hie  acts  are  void  as  to  himself,  unless 
he  is  also  an  officer  dejure. '  In  Barrit  v.  Jay». 
Cro.  Eliz.  699,  the  doctrine  is  tersely  stated 
as  follows:  'The  act  of  an  officer  de  facto 
when  it  is  for  his  own  benefit  is  void,  tw- 
cause  he  shall  not  take  advantage  of  his  own 
want  of  title  which  he  must  be  cognlmint  of ; 
but  when  it  is  for  tbe  benefit  of  strangers  or 
the  public,  who  are  presumed  to  Ik  ignorant 
of  such  defect  of  title,  it  is  good.'^ 

In  a  note  by  the  Hon.  A.  C.  Freeman  to 
this  case,  In  tbe  American  State  Reports,  In 
speaking  of  the  cases  holding  that  the  pay- 
ment to  the  de  facto  officer  Is  a  good  defense 
to  an  action  by  the  de  jure  officer,  he  says : 
"These  decisions  have  been  placed  partly 
upon  the  ground  that  the  officer  de  jure  had 
no  property  rights  in  the  office,  and  partly 
upon  the  ground  that  this  right  to  the  salary 
or  emoluments  of  his  office  was  not  depend- 
ent upon  the  office,  but  upon  the  actual  per- 
formance of  his  services  as  a  public  official ; 
and  further,  that  while  there  was  an  officer 
de  facto  in  actual  possession  of  the  office,  the 
disbursing  officers  wcrR  not  entitled  to  con- 
sider tlie  question  of  who  ought  to  be  in 
such  possession:  nor  to  question  the  title  in 
any  other  way  than  by  a  proceeding  in  quo 
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warranto.  It  la  believM  tbat  none  of  these 
grounds  are  well  taken;  and  most  coarts 
which  yet  maintain  the  general  rule  hare 
substantially  admitted  in  subsequent  cases 
that  the  grounds  for  it  did  not  in  fact  exist. 
In  the  first  place,  it  is  now  well  settled  that 
an  officer  de  facto  is  not  entitled  to  the 
salary  of  the  onice.  and  that  although  he  may 
faithfully  discharge  its  duties,  oe  cannot 
maintain  any  action  against  the  city  or  county 
for  the  compensation  to  which  he  would  be 
entitled  if  he  were  an  officer  ^Jure.  .  .  . 
In  the  next  place,  if  he  has  in  fact  received 
the  moluments  of  ibe  office,  he  has  no  right 
whatever  to  retain  Uiem,  and  he  may  be  com- 
pelled to  account  therefor  to  the  officer  de 
jure  in  any  appropriate  form  of  action. 
.  .  .  If  a  judgment  of  ouster  has  been 
entered  against  an  officer  defaeto,  and  salary 
is  thereafter  paid  to  him,  tbe  officer  dejvre 
may  maintain  an  action  therefor  against  tiie 
city  or  county  notwithstanding  such  pay- 
ment. .  .  .  If  no  part  of  the  salary  has 
been  paid  during  the  incumbency  of  an  offi- 
cer de  facto,  the  officer  de  Jure,  although  he 
performed  none  of  the  duties  of  the  office, 
may  maintain  an  action  against  the  city  and 
county  for  the  salary  and  emoluments  there- 
of. "  Mr.  Freeman  concludes  by  saying : 
"Hence  the  principal  case  and  cases  in  Calt- 
fornia  and  Tennessee  maintain  the  doctrine 
against  tbe  weight  of  authority,  but  in  har- 
mony, we  think,  with  judicial  principle, 
that  the  payment  of  the  salary  to  an  officer 
de  facto  in  no  way  impairs  the  richt  of  the 
officer  d€  jure  to  recover  such  salary  from 
the  city,  county  or  other  publ  ic  hotly  charged 
with  the  duty  of  making  its  pavmcnt." 

I^unierous  authorities  are  cited  in  support 
of  the  doctrine  as  stated  by  Mr.  Freeman, 
and  we  think  it  lays  down  the  proper  rule. 
See  also  People  y.  Smyth,  28  Cal.  21 ;  Garroit 
V.  SiebenthaUr,  37  Caf.  193;  PeoOe  v.  Oulton. 
38  Cal.  44  ;  MemiAi$  v.  Woodieard,  13  Heisk. 
499 ;  Matthews  v.  Copiah  County  'Supn.  58 
Miss.  715;  McGw  v.  WaptMo  County.  56 
Iowa,  698 ;  Glmcoek  v.  Lyon$,  30  Ind.  1 ; 
Douglass  v.  State,  31  Ind.  429. 

Judge  Cooley,  in  a  very  able  dissenting 
<^inioa  In  tbe  case  of  Auditors  of  Wayne 
County  V.  Benoit,  30  Mich.  176,  holds  that 
the  paymont  of  salary  to  a  de  facto  officer  is 
not  a  defense  to  an  action  by  the  de  jure 
officer,  and  this  is  in  harmony  with  all  gen- 
eral principles  of  the  law.  The  dejure  offi- 
cer is  entitled  to  tbe  possession  and  emolu- 
monta  of  the  office,  and  he  is  unlawfully 
kept  out  of  it  by  an  intruder.  It  is  incon- 
sistent with  all  principles  of  justice  and 
equity  that  such  intruder  and  unlawful  oc- 
cupant shall  have  the  emoluments  for  the 
lenfftb  of  time  he  can  continue  in  possession, 
or  tiiat  the  person  from  whom  the  salary  is 
due,  when  he  bas  knowledge  of  the  facts, 
can  set  up  as  a  defense  tbe  fact  that  a  de  facto 
officer  is  in  possession  of  the  office  ana  de- 
priving the  dejure  officer'of  tbe  possession 
of  tbe  office ;  though,  as  we  have  neretoforc 
stated,  it  is  unnecessary  to  go  to  this  extent 
in  this  case:  asWorrell,  in  addition  to  being 
a  de  jure  officet,  was  occupying  apartments 
Bet  apart  to  him  by  the  State,  and  was  dis- 
18  L.R.A. 


charging  the  duties  of  tbe  office  as  well  and 
as  fully  as  he  could  in  any  other  place,  so 
that  he  was  both  a  de  jure  and  de  facto  offi- 
cer. As  regards  this  case,  there  was  an  Bp> 
propriatioQ  made  to  pay  the  salary  of  the 
chief  of  tbe  bureau  of  statistics ;  that  money 
is  in  the  treasury.  The  only  method  by 
which  Worrell,  who  is  such  dejure  officer, 
can  recover  his  salary  is  by  a  proceeding  in 
mandate  compelling  the  Auditor  of  State  to 
draw  a  warrant  on  tbe  treasurer  for  the 
amount.  The  Auditor  refused  to  draw  his 
warrant  and  Worrell  instituted  this  suit. 
The  fiu^  found  show  the  money  In  tbe  treas- 
ury ;  that  Worrell  is  the  de  jure  officer ;  that 
immediately  upon  his  qualification  he  was 
assigned  quarters  by  the  Auditor  of  State ; 
that  he  has  discharged  tbe  duties  of  the  office. 
Tbe  only  possible  or  pretended  defense  urged 
is  that  Peelle,  who  had  been  acting  as  a  <fe 
faeto  chief  prior  to  WorreH'e  appointment, 
continued  to  occupy  the  apartments  which 
he  had  theretofore  occupied,  and  to  gather 
statistics  and  do  as  he  had  before  done,  not 
having  any  title  to  the  office,  and  that  the 
appellee  bad,  with  full  knowledge  of  all 
the  facts,  paid  to  Peelle  $700  of  salair. 
These  facts  constitute  no  defense  to  Wofrelrs 
action  for  mandamus  to  compel  the  payment 
of  his  salary.  Worrell  was  entitled  to  his 
mandate,  and  tbe  circuit  court  erred  in  its 
conclusions  of  Uw. 

Judffment  reoersai,  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law 
stating  tbat  Worrell  is  entitled  to  a  mandate 
as  prayed  for  for  the  full  amount  of  salary 
due  him,  $S,580;  and  to  render  judgment 
accordingly. 

Elliott.  J.  : 

I  concur  in  the  conclusion  reached  in  the 
opinion  of  the  court  solely  upon  the  ground 
that  the  controversy  as  to  the  particniar 
office  in  dispute  is  settled  by  the  prevailing 
opinion  delivered  ;in  the  cases  between  the 
claimants  to  the  office  on  former  appeals. 
Accepting  those  decisions  as  the  law  of  the 
particular  controversy,  as  tbe  court  is  bound 
to  do.  it  must  follow  that  Worrell  is  the 
rightful  officer:  and  tbat,  as  Uie  rightful 
omcer,  he  is  entitled  to  the  compensation  at- 
tached to  the  office.  The  case,  in  the  foim 
it  has  assumed,  is  unique :  and  cannot,  as  I 
suppose,  be  deemed  a  precedent  justifying 
tbe  inference  that  a  state  disbursing  or  dis- 
tributing officer  must,  at  his  peril,  decide  a 
controversy  between  rival  claimants  to  n 
public  office.  This  I  say  because  the  doc- 
trine of  the  prevailing  opinions  on  former 
appeals  li  that  Peelle  did  not  have  and  could 
not  have,  any  title  to  the  ofilce ;  and  upon 
these  decisions  the  Auditor  of  State  could 
have  acted  without  incurring  any  risk ;  in- 
asmuch as  the  entire  controversy  as  to  the 
right  to  the  office  concerned  matters  of  law, 
and  not  of  fact.  In  saying  this  I  do  not 
mean  to  be  understood  as  receding  from  the 
opinions  heretofore  expressed  upon  the  ptln- 
cipal  question  ;  for  I  here  simply  yield  to 
the  doctrine  declared  by  the  court  in  Its 
former  decisions. 
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Jnllw  COOK.  PIT-  i»  Ar., 
«. 

STATE  of  Tenneawe. 

(  Tenn.  >  " 

1.  An  Aet  reqolrbisaTotsr  to  plMV* 
m&rk  ^poalte  «he  mum  of  MiA  ew- 
iHd«tit  ▼otod  ftar  by  him  doM  not  ooDlltot 
with  Tmn.  OoiMt,  art.  4, 1 1,  u  Impodiw  tb«  re- 
qolnmeotof  eduoatku  on  the  put  of  the  voter 
Id  BddltlOD  to  the  owiBtltutlonal  requirement*. 

t.  Aet  MarA  11.  1800.  to  provld*  fbr 
ntufHy  nt  ttleetlfHH*  ta  DOt  In  oonfltot  with 
Teon.  Const.,  urt.  11,  i  8,  as  olaM  Iflffiatetlon.  be- 
«ai»e  tt  appUea  onir  td  oountlN  oC  nUKU  andolUea 
of  9,0UO  population. 

a.  An  Act  to  provide  fbr  the  purity  of 
■IcctloiiBj  wblob  does  not  prerent  an  eleotor 
from  oaatlnx  taia  rote  fairly,  does  not  Interfere 
vttta  the  piivlie»re»  and  tanmunltleB  of  the  dtl- 
mm  so  aa  to  conflict  with  V.  8.  Couat,,  Amend.  U. 

4.  The  eoaunlMlotkers  and  reglstrani 
Ofeleetton  which  Tenn.  Act  Harcfa  11,1890, 
prorUes  eball  be  appointed  by  the  goTemor  and 
the  eommtasionen  reepeotlTely,  are  not  oonnty 
oSeen  within  Teon.  Const.,  art.*!!,  117,  provldlDg 
that  no  ooonty  oOoe  shall  be  flUed  otherwise  tAan 
br  tha  people  or  ttie  oouDtj  court. 

(Jane  6, 18B1.) 

ERllOR  to  the  Criminal  Court  for  Shelby 
Connty  to  review  a  judgment  convict- 
ing defendaDt  of  violating  the  provisions  of 
a  statute  designed  to  secure  the  purity  of 
elfctioDS.  Affirmed. 

The  Act  In  question  passed  March  11, 1890, 
chap.  24,  provided  a  system  of  election 
whereby  the  names  of  all' candidates  should 
be  printed  on  one  ticket  and  the  voter  should 
make  a  cross-marb  opposite  the  name  of  the 
candidate  voted  for,  while  in  a  compartment 
closed  from  the  view  of  other  voters.  In 
^vidiog  for  the  registration  of  voters  the 
Statute  provides  that  three  commissioners  of 
legistrntion  stiall  be  sppoiDted  by  the  gov- 
ernor for  each  county,  and  that  reglstEars  of 
election  shall  be  appointed  by  such  commia- 
sioners. 

Farther  fuis  appear  fn  the  opinion. 

Menn.  Ii.  B.  ZiatoB  and  Charlea  Eaton 
for  plaintiff  In  error. 

itr.  GaoTM  W.  Plekle,  Atty-Qm.,  for 
the  State. 

Tnraey,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  in  error  was  Indicted  tat  remov- 
iog  ballote,  aiding  electors  in  making  their 
ballots,  inatmcting  tliem  how  to  vote,  etc., 
fa«  cixivicted,  and  has  appealed.  His 
fesae  is  the  anctmstitutionality  of  the  Act  of 
the  Legislature  paaMd  March  11,  1890,  chap. 
3i  enUUed  "An  Act  to  Piwide  more  Strtn- 
gent  Regulation!  for  Secnrlng  the  Purity  of 
Elections  in  this  State,  and  Applicable  to 
Coanties  Having  a  Population  of  over  Sev- 
CDty  Thoaatnd,"aDd cities  of  overninethou- 
•aod,  inhabitants,  omnputed  by  the  census 
of  1880,  xft  wbicb  may  hereafter  have  such 
aombers  by  any  Bubaequent  federal  census, 
>8L.RA. 


etc.  The  attack  is  mainly  on  the  grounds 
that  the  Act  violates  art.  4,  §  I,  and  art.  11, 
g  17,  of  the  Constitution ;  it  being  argued 
that  under  the  first  ordinance  there  can  be 
no  restriction  or  qualification  of  the  right  to- 
vote,  except  the  condition  of  the  payment  of 
a  poll-tax,  and  tiiat  the  law  in  question  re- 
quires an  educational  qualification,  in  that 
It  imposes  upon  the  elector  the  duty  of  being 
able  to  select  for  himself  the  name  or  names 
of  the  candidates  for  whom  he  desires  to  vote. 
If  these  requirements  violate  the  letter  or 
spirit  of  art.  4,  §  1,  the  law  is  a  nullity.  To 
determine  this  the  section  must  be  construed 
as  a  whole.  The  provisions  that  every  male- 
citizen  of  tlie  age  of  twenty-one,  etc , 
shall  be  entitled  to  vote ;  that  there  shall  be 
no  qualification  attached  to  the  right  of 
auimge,  except  tiiat  each  voter  shall  have 
paid  his  poll-tax ;  that  the  General  Assembly 
may  enact  laws  to  secure  the  freedom  of  elec- 
tions and  the  purity  of  Qie  ballot-box,— must 
consist  together. 

The  proposition  that  the  Statute  before  us 
adds  to  tliese  aualificatlons  that  of  education 
is  comprehennve,  and  involves  more  or  less 
refinement  of  the  terra  **  educational.  **  "  Edu- 
cation" is  a  broad  term,  and  includes  all 
knowledge,  if  we  take  it  in  its  full,  and  not 
in  its  legal  or  popular,  sense.  Wliatever  we 
learn  by  observation,  by  conversation,  or  by 
other  means,  away  from  what  has  been  im- 
planted by  nature,  is  education.  In  fact, 
everything  not  known  intuitively  and  in- 
stinctively is  education,  but  not  in  the  sense 
we  must  understand  the  objection  to  this 
Act.  The  convention  of  1870,  in  a  spirit  of 
conservatism  appropriate  to  the  times,  pre- 
pared nnd  presented  the  Constitution,  winch 
was  adopted  by  the  people.  That  Constitu- 
tion gives,  as  we  nave  seen,  the  elective 
franchise,  with  the  quaJiflcations  named. 
It  is  Certain  that,  at  that  time,  there  was 
much  misgiving  and  apprehension  as  to  tlie 
future  of  the  State,  and  all  felt  the  necessity 
of  such  constitutional  provisions  as  would, 
if  rightly  construed, ^preserve  in  Its  integrity 
a  republican  form  of  government  for  the 
State.  It  is  evident  the  framers  of  the  Con- 
stitution did  not  intend,  by  its  conference  of 
the  right  to  vote,  to  ignore  an  educational 
qualification  in  all  respects.  It  Axes  the 
age  at  twenty-one,  With  a  citizenship  of  the 
tfnited  States,  and  twelve  months'  residence 
in  the  State,  and  six  months'  in  the  county. 
Ttie  age  was  fixed  as  one  of  maturity,  at 
which  period  the  law  presumed  the  proposed 
voter  to  have  sufficiently  ripened  in  mental 
power  to  determine  for  himself  the  sountlncss 
or  unsoundness  of  the  measure  upon  which 
he  is  called  to  vote.  Citizenship  of  the 
United  States  Is  a  prerequisite,  as  fixing  such 
interest  In  the  welfare  of  the  federal  govern- 
ment as  supposes  a  study  of  and  acquaintance 
with  its  governmental  policy,  and  so  Is  a 
residence  in  the  State'  and  county,  as  well 
as  to  become  acquainted  with  the  chanu  lor 
and  capacity  of  the  men  who  might  ask  office. 
These  restrictions  are  terms  of  ctlucntioniil 
probation.   A  foreigner,  if  in  the  Vnlted 
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States,  and  in  any  State  and  county,  for  any 
number  of  years,  however  long,  before  be- 
comiog  naturalized,  must  still  reside  in  the 
■county  six  months  uter  naturalization  before 
be  is  entitled  to  vote.  State  v.  Cloiaej/,  & 
Sneed,  486.  A  native  citizen  or  resident  of 
any  county  cannot  remove  to  another,  how- 
ever short"  the  distance  of  removal,  and  be 
entitled  to  vote  in  tbe  latter,  until  he  shall 
have  been  a  resident  citizen  thereof  for  tbe 
period  of  six  monUiB.  All  this  Is  to  acquaint 
and  identify  him  with  the  wants  and  inter- 
ests of  the  people  wiUi  whom  hepropcwjestolive. 

It  is,  from  these  clearly-deHned  constitu- 
tional requirements,  manifest  that  the  framers 
of  the  Constitution  did  not  contemplate  an 
indiscriminate  and  ignorant  exercise  of  the 
«lectiTe  fnuudiise.  but  guarded  against  it  as 
far  as  they  could  then  see  it.  Having  done 
this,  tliey  naturally  concluded  the  future 
might  develop  miscliiefs  that  would  not  fall 
within  ttie  defined  guards,  and,  to  make  sure 
of  protection  In  such  emergencies,  they 
granted  to  the  General  Assembly  the  power  to 
enact  laws  to  secure  the  freedom  of  elections 
and  the  purity  of  the  ballot-box.  The  pur- 
pose of  the  law  before  us  is  to  require  the 
voter  to  cast  his  own  ballot ;  to  do  away,  as 
far  as  possible,  with  tbe  illegal  practice  of 
voting  oftcner  than  once,  existing  in  some 
quarters  of  the  State ;  and  to  defeat  bribery, 
duress  and  corruption  at  the  polls.  Tbe  law 
is  plain  and  simple  In  its  provisions.  Every 
voter,  however  IlUtemte,  can  always  0nd  a 
fricml  to  himself,  or  some  one  candidate,  who 
will  read  and  explain  the  law  and  the  man- 
ner of  its  observance.  Ballots  and  cards  of 
instruction  are  always  at  hand.  Tbe  names 
of  the  candidates  are  printed,  and  with  little 
effort  the  unlettered  voter  can  soon  become  as 
well  acquainted  with  the  printed  name  of 
his  candidate  as  with  his  face,  and  with  easy 
readiness  place  his  cross  (x)  opposite  that 
name,  and  fold  his  ticket  as  required.  The 
argument  of  inconvenience  is  as  nothing  com- 
pared to  the  rights  intended  to  be  protected 
by  that  inconvenience,  and  the  pulling,  push- 
ing, and  bribery  of  ignorant  men  before  and 
at  elections.  The  inconv«iIence  to  a  part 
of  tbe  community  must  yield  to  the  good  of 
the  whole.  The  law  presumes  tbe  voter  ex- 
presseB  the  choice  of  his  judgment  by  his 
ballot.  No  man,  learned  or  unlearned,  can 
have  a  choice  without  being  first  informed. 
If.  then,  information  is  required  as  to  any 
part  of  the  right  and  duty  of  voting,  why 
not  as  to  all  t  The  Constitution  surrounded 
the  right  of  suffrage  with  some  inconven- 
iences, and  authorized  the  Legislature  to  at- 
tach more.  In  the  exercise  of  its  power,  the 
Legislature  must  be  reasonable  ana  just,  not 
imposing  impossible  or  oppressive  condi- 
tions, else  its  legislation  will  be  void. 

That  the  law  applies  onlv  to  counties  of 
70,000  and  cities  of  9,000  iDbabitanta  does 
not  impeach  its  validity.*  All  counties  and 


"Oonet,  art.  11,  ■  8.  provldm  tbst  the  LeirlBlature 
•hall  not  jmm  any  law  KtmaOam  to  any  ItMllvlduaU 
"rtfffats.  privlleseB.  Immunittes,  or  exemptions, 
other  than  such  as  may  be,  X>j  the  same  law,  ex- 
tended to  an r  member  of  the  cbmmunltr  who  may 
be  able  to  tmat  UmsBlf  wftUo  the  provMoiM  of 
•uoh  law." 
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cities  that  have  or  may  hereafter  have  the 
designated  popniation  are  embraced.  It  ap- 
plies to  all  parts  of  the  State,  and  each  county 
and  city  may  oome  within  ita  provfsiim. 
This  principle  has  often  been  applied  by  this 
court,  holdine  that  similar  legislation  was 
not  class.  The  Statute  in  nowise  lofruct^ 
the  14th  Amendment  to  tbe  Constitution  o 
the  United  States.  Article  4,  §  4,  of  tha 
instrument,  guarantess  to  evny  Btttte  in  thi 
Union  a  npuUican  fomi  of  govenmieat. 
No  government  can  be  repid>licaB  that  fails 
to  secure  the  purity  of  elections.  By  ttwse 
terms  of  tbe  United  States  CoDstituticHi  the 
Legislatiure  of  each  State  has  the  organic 
authority  for  the  passage  of  such  laws  as 
will  secure  that  purl^,  and  it  cannot  be 
urged  that  such  laws  abridge  the  privileges 
or  Immunities  of  the  citizens.  In  the  matter 
of  voting,  the  only  privilege  one  has  Is  to 
cast  his  vote  fairly,  and  not  interfere  witih 
others  by  fraud,  force,  or  duress.  His  priv- 
ileges are  personal.  Whatever  may  be  neces- 
sary to  carry  out  ttie  sections  of  the  two 
Constitutions  cited  Is  within  tbe  [wwer  of 
tbe  Legislature  for  adoption.  It  may  employ 
every  legislative  means,  however  vigorous, 
to  accomplish  the  ends  contemplated  by  tbe 
framers  of  the  constitutions.  The  Legisla- 
tures are,  asarule,  tliejud^of  tbe  measures 
to  be  (uiopted.  and  their  necessity.  Tbe 
power  to  regulate  and  reform  is  theirs.  They 
are  presumed  to  know  the  condition  and 
wants  of  the  State. 

Hie  commissioners  and  reglstran  named  In 
the  Act  are  not  county  officers,  in  contem- 
plation of  art.  11,  S  17,  of  the  Constitution, 
which  ordains:  "No  county  office  created 
by  the  Legislature  shall  be  filled  otherwise 
than  by  the  people  or  the  county  court." 
They  merely  constitute  the  machinery  by 
which  the  law  isoperated.  They  are  more  In 
the  nature  of  judges  or  Inspectors  of  elections. 
In  speaking  of  the  statutes  requiring  the 
county  court  to  make  appointments  of  judges 
of  elections,  Judge  Milligan  said:  "This 
provision  of  the  Statute,  we  apprehend,  it 
merely  directory,  and  whether  the  appoint- 
ment Is  made  by  the  county  court,  by  the 
she..-i£F,  or  coroner,  as  the  case  may  be,  by 
and  with  the  advice  of  three  justices,  or  an 
equal  or  less  ntimber  of  justices  or  respectable 
freeholders,  tbe  result  Is  the  same.  The  ob- 
ject of  the  Statute  Is  to  secure  just  and  com- 
petent inspectors,  and  when  that  end  is  at- 
tained, without  prejudice  to  the  contestant. 
It  constifeates  no  ground  for  declaring  tbe 
election  void.  Were  the  law  held  oUmwlse, 
and  a  strict  conformity  in  all  respects  to  Its 
letter  exacted  of  every  officer  holding  popu- 
lar elections,  it  would  result  in  interminable 
contests  about  unsubstantial  formalities,  and 
end  in  the  practical  denial  of  the  right  of 
the  people  to  chooae  their  own  officers.  Me- 
Vnm  V.  Marratatm,  4  Coldw.  48.  Tbe  officers 
recognized  by  this  Act  being  so  nearly  akin 
to  and  closely  associated  with  those  of  judges 
and  inspectors  of  elections,  the  holdins  of 
Judge  Milligan  applies  with  full  force.  Such 
officers  baa  three  sources  of  appointment, 
and  none  of  electtiMi,  and  therefore  were  not 
county  officers,  in  the  aonae  of  the  piortsion 
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of  tbe  Constitution.  We  so  hold  as  to  the 
officers  mentioned  by  this  Act 

TJie  Judgment  of  the  CHnUruU  Omtrt,  holding 
Ike  Act  ta  be  eorutifuUonal,  ia  itfktatiL 


inniain  K^TZXSXBEBOiSRf        in  Brr., 
ft 

Lwpold  LAWO. 
(  Tenn  )  ' 

1.  A  tnUm  propelled  by  asmaUenarlne 
called  a  diuiinj','*  atthougrh  ezelnmrelr 
encaged  tn  oarrrtag  piiMengera,  wbeCher  run 
mihlD  or  without  the  Uinlt*  of  a  munio]paUtr,  la 
a  "  railroad  "  train  wlttdn  the  maantng  of  a  Kat- 
ote  pnaoribtng  reirnlatlona  to  be  observed  by 
nUroadi  Cor  tha  aToMaoMof  aooMtonta. 

8.  Ab  ovdluaee  problUttnir  railroad 
steaaa  whistles  to  be  blown  Id  a  city  U  a 
nullity  lo  tar  aa  It  oonfliota  with  tbe  seaeral  law 
of  tbe  State  requlrinir  wbietles  to  be  blown  aa 
•icnali  to  persona  on  tbe  tiaok. 

(May  7. 1891.) 

ERROR  to  the  arcnit  Court  for  Shelby 
Counly  to  review  a  judgment  in  faror  of 
ptaintiff  in  an  action  brought  to  recover  datn- 
■jte?  for  personal  injuries  alleged  to  have  re- 
eiilied  from  defendant's  failure  to  comply 
«ith  tbe  statntory  requiremcats  aa  to  precau- 
tions for  the  avoidance  of  accidents.  Jfflrmed. 
Tbe  Tacts  are  slated  in  tbe  opinion. 
Memt.  Oaatt  A  Patterson  for  plaintiff 
Id  error. 

Meftrt.  R.  G.  Brown  and  Bolton 
SEBitlit  for  defendant  in  error: 

The  presumption  Is  not  lightly  to  be  Indulged 
that  tbe  Ijcpelature  has  by  implication  re- 
pealrd,  as  respects  a  parlfcular  mimicipntity, 
or  ta  rwpects  all  municipalities,  laws  ot  u  gen- 
eral nainre  elsewhere  in  force  throughout  the 
State. 

Dillon,  Hun.  Corp.  §88.   See  also  SeiMd 
T.P^le,9Sm,  S3. 
A  munldiul  corporation  can  pass  no  ordi- 


nance which  conflicts  with  any  general  itatnte 

in  force. 

Dillon,  Mun.  Corp.  §  839. 

The  grant  of  power  to  the  taxing  district  of 
dhelby  County  to  "permit  and  regulate  the 
paasageof  catr*  Is  fn  reality  nothing  more  than 
authority  to  further  regulate  such  matters  by 
tnipoeing  such  additional  restrictions  upon 
raflroads  as  tbe  greater  danger  of  sassage 
through  8  thickly  populated  district  calls  for. 

86  Conn.  21tS. 

It  is  utterly  Impossible  to  operate  a  dummy 
line  without  greatly  obstructing  and  rendering 
more  dangerous  other  business  and  trara 
usually  seen  and  always  allowable  on  a  public 
highway. 

StrettR.  Os.  r.  DoyU.  88  Tenn.  TTiO. 

Where  a  road  is  operated  by  steam  and  by 
the  general  public  also,  the  two  uses  are  al- 
most, if  not  wholly.  Inconsistent  with  each 
other,  so  that  taking  the  highway  for  a  railroad 
will  nearly  supersede  the  former  use  to  whlGb 
it  had  been  legally  appropriated. 

Sprindield  y.  Oonneetieat  River  R.  Co.  A 
Cush.  V». 

Following  out  the  reasoning  In  the  Doyle 
CoK,  the  statutory  precautions  required  of  tbe 
commercial  railways  for  the  protection  of  the 
life  and  property  of  the  citizen  are  equally  de- 
manded of  a  dummy  line. 

Iturton,  J.,  delivered  the  opinion  of  the 
court : 

By  a  collisloa  on  one  of  the  streets  of  Mem- 
phis, between  a  wagon  driven  by  Lawo  and 
a  dummy  train  of  street-cars,  he  sustained 
such  bodily  injuries  as  have  resulted  in 
judgment  for  $8,000  against  plaintiff  in 
error,  who,  as  receiver,  was  operating  tbe 
rai  1  way  at  tbe  t i  me.  The  ci  rcu  i  t  j  udge 
charged  the  jury  that  the  statutory  precau- 
tions required  to  be  observed  by  railmads, 
and  contained  In  subsection  4,  §  1208,  Tenn. 
Code  (Mill.  &  Y.),  applied  to  the  movement 
of  all  railwaT,  trains  upon  the  streets  of 
Memphis,  and  that  a  dnnuny  line  was  a 
'"railroad"  within  the  meaning  of  this  provls- 


Kois.— Stalntorv  proetttons  to  prevMie  oeotdents  on 
ralfroads. 

In  proportion  to  the  daDger  most  be  tbe  degree 
ot  dutgttioe  to  wblvh  railroad  oompanles  are  held 
la  tbe  protection  and  pwerratlon  of  human  life 
la  orcnHng  their  roods.  Louisville  ft  nr.  K.  Ck>. 
T.  Connor,  0  Hefak.  20, 

Tbescatote  makes  no  exception  and  tolerates  no 
aooaoe  Us  laogaage  is  "every  railroad  company." 
KaAvUle  ft  C.  B.  Co.  r.  Thomas,  &  Beisk.  266;  Cot- 
V.  But  Tenoeesee  &  V.  B.  Co.  B  Hetak.  813. 

ItRhouldbe  rigidly  short  of  requiring  absolute 
liDIKMBibillties.  Bast  Tennesaee.  V.  ft  G.  Co.  v. 
Scalea.  2Lea.«18. 

For  tr  any  obstruction  appears  on  the  road  so 
mdcoly  tbat  It  Is  fanpnesible  to  comply  with  all 
*e  Ratutory  roqutrementa  after  It  could  and 
ot«ht  to  bave  been  sees  by  the  lookout,  the  oom- 
pny  will  not  he  liable.  Bast  Tenneasee.  V.  ft  O. 
B.CO.  V.  awaney,  5  Lml  U9,  ua;  BMtTe&neasee,  V. 
t6.H.Co.v.Bc«le«,0Lea,«e;  LoulBTUle  AM.  B. 
Od.  T.  Stone.  7  Ueiak.  m. 

Bat  tf  tba«  was  salDoleiit  Ume  after  It  ought  to 
^ve  been  seen  by  the  lookout,  the  company  wlU 
^Uihla.  BMtXBancMee.V.fta.B.Oo.v.  White. 
ISLR.A. 


S  tea,  510;  Maehvllto  ft  C.  R.  Co.  v.  Tbomna,  5  Hclek. 
2B6;  Louisville  ft  N.  R.  Co.  v.  Connor,  0  Helsk.  a); 
Bill  v.  Loulsvnie  ft  N.  K  Co.  Id.  837. 

An  engineeribas  no  right  to  presume  that  a  man 
upon  tbe  track  will  step  off  on  the  approach  of  n 
train,  but  be  eboald  give  the  alarm  the  instant  be 
sees  him  on  the  track.  Bill  r.  Ix>uiBVllle  ft  N.  B. 
Co.  S  Hefak.  m. 

Ordnance  cnnnol  amilUA  wf(h  slate  law. 

A.  muolcipal  ordinance  which  conflicts  with  a 
BtatQ  law  on  tbe  samw  subject  is  void.  Rule  ap- 
plied as  to  varioua  subjects.  See  New  York  v. 
Nlcbols,  t  Hill,  S09;  Thompson  v.  ML  Vcriion,  11 
Obfo  St  688;  Adams  v.  Albany.  20  Ga.  56:  »IU  v. 
Corning.  15  N.  Y.  807;  Cincinnati  v.  Gwynne,  \<i 
Ohio,  190:  Wood  v.  Brooklyn,  14  Barb.  425:  Markte 
V.  Akron,  14  Ohio.  fiSS;  Thomas  T.  iUdmumd.  TV  V. 
a  is  WalL  340, 2eL.ed.4ea 

Tet  a  corporation  may.  In  some  oases,  consistently 
with  general  law.  further  regulate  by  ordinnnci- 
subjects  already  regulated  by  statute  1  Dill<iii. 
TAw.  Corp.  370,  citing  Buddlescm  V.  Buffin,  6  Obii> 
St.  604:  Rogers  v.  Jones,  1  Wend.  231:  State  t. 
Welch,  36  Conn.  21K.  .  . 
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ion.  Each  of  these  propoHitions  has  been 
aasigoed  as  error.  Counsel  have  urged  very 
forcibly  that  when,  by  legislative  and  mu- 
nicipal consent,  a  lailroad  nas  been  laid  lon- 
gitudinally upon  the  streets  of  a  city,  it  Is 
not  practicable  to  observe  the  requirements  of 
the  statute  in  reference  to  stopping  tbe  train 
wlieuever  any  person,  animal,  or  other  ob- 
struction appears  on  the  road ;  that,  under 
«ucU  circumstances,  a  railway  is  lawfully 
upon  the  street :  and  that  to  construe  the 
statute  as  applicable  when  thus  upon  the 
streets,  will  prevent  any  movement  of  trains, 
inasmuch  as  at  all  times  persons,  animals  or 
other  obstructions  will  he  upon  the  road, 
nnd  within  observation  of  the  lookout  upon 
the  locomotive.  The  statute  was  enacted 
for  tbe  purpose  of  preventing  accidents.  It 
prescribes  precautions  which,  so  far  as  they 
relate  to  the  duty  of  watching  tbe  track,  and 
the  duty  of  avoiding  collision  with  persons 
or  animals  on  the  track,  are  identical  with 
the  common-law  duty  of  diligence.  TVpton 
V.  Railroad  Co.  90  Tenn.  — ;  Stut  Tenneme, 
Y.  A  0.  R.  Co.  v.  Pratt,  85  Tenn.  18. 

If  these  precautions  are  observed  the  Stat- 
■ute  relieves  the  company  of  responsibility. 
If  It  fails  to  observe  them,  the  statute  im- 
poses liability.  All  other  questions  out  of 
the  way,  the  rule  would  be  the  aame,  regard- 
less of  the  Htatute.  With  respect  to  the 
bunlen  of  proof,  and  the  effect  of  contributory 
negligence,  the  Statute  changes  the  rule  of 
t.'ommon  law.  If  there  be  any  strength  in 
this  argument,  it  would  practically  repeal 
tbe  Statute,  for  the  same  ailhculty  in  liter- 
ally observing  it  will  be  found  to  exist  be- 
tween country  stations,  the  track  in  the  day- 
time being  very  generally  used  as  a  walkway. 
Practically,  it  is  unne<%ssary  to  stop  the 
train  when  an  object  appears  on  the  track, 
save  in  a  very  few  instances.  The  Statute 
only  requires  it  when  necessary,  and  expcri- 
vace  demonstrates  that  this  necessity  seldom 
arises.  The  track  is  generally  cleared  by 
signals,  and  no  liability  arises  from  failure 
to  atop,  unless  such  failure  has  resulted  in 
AD  accident.  What  the  common  law  would 
impose  as  ordinary  care,  when  necessary  to 
avoid  injury  to  the  property  of  another,  or 
an  accident  to  a  person  upon  the  track.  Is 
not  so  ditllcutt  of  accomplishment,  when 
embodied  in  legislation,  as  to  authorize  a 
construction  suspending  it  when  the  necessity 
Sor  its  obsOTvanoe  is  most  necessary. 

When  a  railroad  Is  longitudinally  upon 
-the  street  of  a  city,  the  danger  of  accidents 
is  obviously  increased.  Under  such  circum- 
stances, there  should  be  a  corresponding  in- 
crease of  diligence.  The  railway  is  upon  the 
street  of  its  own  volition.  The  economical 
acquisition  of  the  rieht  of  way  has  been  re- 
named as  of  greater  oenefit  than  the  dangers 
incident  to  a  road  so  placed.  But  the  use  of 
the  street  by  the  railway  is  not  exclusive. 
Tha  public  have  equal  rights.  To  say  that, 
under  such  circumstances,  the  Statute  should 
be  held  inoperative,  would  be  to  say  that  the 
Legislature  intended  that  it  should  not  apply 
just  where  tbe  probability  of  accidents  is 
irreatest.  It  will  doubtless  be  found  neces- 
«ary,  where  a  road  is  upon  the  street  of  a 
■city,  to  80  regulate  the  speed  that  the  train 
13  L.  R.  A. 


can  be  stopped  within  a  short  distance,  in 
case  of  necessity.  A  train  pulled  by  a  small 
engine  called  a  "dummy,"  although  exclu- 
sively engaged  in  carrying  passeogera,  is  a 
"railroad,^  within  the  meaning  of  the  Stat- 
ute  prescribinor  precautions  to  be  observed 
by  railroads.  The  evil  intended  to  be  reme- 
died pertains  as  much  to  this  sort  of  railway 
as  to  tbe  ordinary  railroad  of  commerce. 

In  the  case  of  Street  R.  Co.  v.  DovU,  88 
Tenn.  747,  we  had  occasion  to  consider  the 
resemblance  and  difference  between  the  dum- 
my line  and  the  commercial  railway.  For 
the  reason  then  stated,  we  think  the  statutory 
precautions  against  railroad  accidents  apply' 
to  dummy  lines,  whether  run  within  or  with- 
out the  limits  of  a  municipality. 

The  third  ossignmeDt  of  error  Is  for  the 
refusal  of  the  court  to  charge  the  Jury  that, 
under  tbe  ordinances  of  the  City  of  Mem- 
phis, the  blowing  of  a  whistle  by  a  rail- 
way engine  was  a  misdemeanor,  and  that, 
therefore,  the  statutory  precaution  of  blow- 
ing the  whistle  when  a  person  or  aaimal  ap- 
peared on  tbe  rood,  need  not  he  observed 
within  the  cit^  limits.  There  was  no  error 
Id  this.  By  the  Act  creating  the  present 
government.  Id  force  in  the  City  of  Memphis, 
power  was  given  the  municipality  "to  per- 
mit and  regulate  the  laying  of  railroad  tracks 
of  iron,  and  tbe  passage  of  railroad  cars 
through  the  taxing  district,  and  to  remove 
such  railroad  track  if  it  obstructs  travel,  or 
does  not  conform  to  tbe  laws  of  the  taxing 
district ;  and  to  make  all  suitable  and  proper 
regulations  in  regard  to  the  use  of  the  streeta 
for  street-cars,  and  to  regulate  the  running 
of  the  same,  so  as  to  prevent  injurv  or  in- 
convenience to  the  public. "  Acta  1879,  chap. 
84,  p.  100.  Under  this  authority  the  munic- 
ipality has  enacted  an  ordinance  regulatlnr 
the  running  of  trains  through  the  city.  U 
seems  wise  and  salutary  in  the  main.  Among 
other  things  prohibited  Is  the  blowing  of 
the  steam -whistle.  In  place  of  this,  the  bell 
is  required  to  be  rung,  and  watchmen  are 
required  to  be  stationed  at  street  crossings. 
The  ordinaaces  of  this  municipality  are  ctf  no 
authority  where  they  conflict  with  the  general 
taw  of  the  State.  So  far  as  this  ordinance 
conflicts  with  Code  (Mill.  4  V.),  %  1298, 
prescribing  precautions  against  accidents, 
this  ordinance  is  a  nullity.  The  authority 
given  in  the  Act  creating  the  taxing  district, 
and  which  we  have  quoted,  gi  ves  no  authority 
to  suspend,  alter  or  change  the  general  stat- 
utes of  Uie  State  regulatfog  the  running  of 
railroad  trains.  To  support  the  contention 
of  counsel  as  to  this  last  request,  we  have 
been  referred  to  Patterson  on  Railway  Acci- 
dent Law.  This  author  does  say,  concerning 
statutory  signals,  that,  "of  course,  the  rail- 
way may  excuse  its  non-performance  of  the 
statutory  duty  by  showing  that  the  duty  was, 
on  this  particular  occasion,  omitted  witbiu 
the  bounds  of  a  municipality  whose  ordi- 
nances, lawfully  enacted,  forbade  the  giving 
of  signals  within  its  limits."  g  168.  The 
author  cites  the  case  of  Pmngylvania  Co.  v. 
Henril,  70  Ind.  569.  This  case  seems  to  sap- 
pent  the  text.  But.  on  looking  to  the  Code 
of  Indiana  regulating  the  giving  of  signals 
at  road  eroBsinfj^  it  Is  found  that  the  Act 
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[VDTtdes  "tliat  Dotnlag  theieia  ctHitained 
iball  be  so  comstruol  as  to  interfere  with  any 
ordinance  or  by-law  that  has  been  or  may 
be  passed  by  any  city  or  town,  regulating 
the  management  or  running  of  engines  or 
trains  wtthin  sucIl  city  or  town."  Iiid. 
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Code  1881.  %  3178.   We  have  no  such  excep- 
tion made  in  our  Statute.   The  other  request 
refused  had  been  substantially  given,  and 
the  fifth  assignment  is  overruled. 
Judgnunt  affimuA. 


CALIFORNIA  SUPREME  COURT. 


J.  M.  0EBSI4ER,  ii^., 
Aaron  FALHATER,  Appt. 
(....CaL— -> 

1.  A  ▼endor  who*  lo  accordance  with 
the  eoDtraet  of  aale,  retains  title  to  the 
properij  until  the  purchase-money  ootea  are 
laM,  bM  a  Ilea  on  the  property  fOr  aaeourltr  of 
tbe  debc  wttUa  the  meaning  of  a  statote  forbid - 
dtnr  an  attaohment  where  the  debt  li  aeoored  br 
mortgate  or  lien. 

S.  Tbe  — lipsoo  ofa  not*  sireo  on  tbe  pur- 
chanotlaodbT'eoirtnMit  wfaloh  leaves  the  title 
intbevviMloriiirtllllieiiotetopald  Is  enUUed  to 
tbe  benefit  of  tbe  Tendor^  lira  and  oannot  attaob 
the  land  as  a  creditor  wltbout  aeouritgr. 

(irenrlaiid,  J.,  diMBtita.) 

(iiBru.un.*) 

*A  decWon  was  reached  in  this  oane  and  an  opln- 
kn  baoded  down  on  July  28, 10BO,  afflrmlnfr  the  or- 
der  of  tbe  •upsrlor  ooort.  A  rebearlntr  was  subse- 
qwDtly  naoted  and  tbe  court  afterwarde  reached 
tbe  conauaion  stated  In  tbe  opinion  given  here- 
wttb.  [Bep.] 


NoTB.— Fender**  Hen. 

Tbe  imintor^  Hen  exists  m  several  of  the  States. 
Chtnpjoa  V.  Brown,  6  JobUB.  Ch.  906, 402,  £  L.  ed, 
m,  1st:  Wbtte  WlUlaDU.  1  Paige,  SOB.  2  L.  ed.  781; 
fU  T.  Howland,  1  Paige.  20.  S  L.  ed.  645;  Warner  v. 
T«n  AlMyne,  S  Paige.  61S,  S  L.  ed.  268:  Shlrtoy  v. 
OongraM  8o^  Bat.  Co.  2  Bdw.  Cb.  OOfi,  0  L.  ed.  488; 
SPom.  Bq.2S3. 

Alabama:  Foster  v.  Tnuteee  of  tbe  Atbemeum, 
SAIL  SB. 

It  mar  be  enforced  although  the  debt  ta  barred 
br  <be  Statute  of  Llmttatlona.  See  Plinn  t.  Bar- 
ber.SI  Ala.  iOO:  BineU  V.  Nix. 00  Ala.  281;  Chapman 
*.  lee,6l  Ala.  '4S8;  Shorter  t.  Prater,  St  AIr.  74. 
■ntM  TjiatWeiini    Tspsoott. »  Ark.  m. 

CUttnma:  Where  In  a  deed  conveying  land 
there  mu  a  reservation  In  expreei  temu  to  grantor 
fd  t  Uen  to  eecure  tbe  paTment  of  a  note  given  for 
rsrt  of  tbe  popchaee  price,  such  hen  ta  more  than  a 
randor'a  Uen;  tt  ta  an  equiuble  moitgage  which 
pum  with  the  — Ignment  of  tbe  promtaory  note. 
INngley  r.  Bank  <tf  Tensuin.  «r  OU.  4B7. 

Oconrla:  Marina  *V.  Ins.  Bank  v.Bsrir.B.  M. 
iWlt.f»: 

Eeatw^:  Qreenupv.  Mrong.lBfbb,660:  Voorw 
hlea  T.  Instooe,  S  Bibb,  08;  Ontton  v.  Mitchell,  4 
Bibb. ».  Bubank  v.  Poston,  5  T.  a  Men.  ffiT. 

Man-land:  BMgely  v.  Chrej.  4  Harr.  *  HoH.  107; 
VUte  T.  GBMnaTe,  1  Harr.  ft  J.  10^  Ghlselin  v.  Vw. 
saMo.4Harr.AJ.ttt2. 

KewTork:  SPom. Eq.268t  Otaamirion  v. Brown. 
'Sprn:  Oanon  v.  Orera.  1  Johns.  Cb.*80e,  l  L  ed. 
Ul:nA  v.Howbuid.  Warner  v. Tan  Alstyne,  and 
i^irter  V.  Oongreas  *  8.  Sugar  Bef.  Oo.  mtjrra. 

It  wfU  be  enforced  where  a  note  bad  been  given 
lor  the  nopaid  purobaee  money  on  which  a  Judg- 
<BW  It  law  bad  been  flns  obtained  by  tbe  vendor 
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APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Los  Angeles  County 
refusing  to  dissolve  an  attachment  which  was 
alleged  to  be  illegal  because  tbe  debt  sought  to 
be  collected  was  secured  by  lien.  Re9er$ed. 

Section  587,  Code  Civ.  Proc.,  provides  that 
in  an  action  on  a  contract  for  tbe  payment 
of  money,  plaintifr  may  have  the  property  of 
defendant  attached,  unless  the  debt  is  secured 
by  mortgage  or  lien. 
The  facts  are  stated  in  the  opinion. 
Mr.  Winglow  P.  Hyatt  for  appellant. 
Mfttn.  Ort  VaJle  *  Hiindaj-  for  respond- 
ent. 

PatersoOt  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  an  order  denying 
a  motion  'to  dissolve  an  attachment.  The 
motion  was  made  on  the  ground  that  the  note 
upon  which  the  action  was  brought  was 
given  to  Webster,  plaintiff's  assignor,  tn 
part  payment  for  certain  land  purchased  from 
him  by  defendant;  that  Webster  had  a 
vendor's  lien  as  security  for  the  payment 
of  the  note;  tliat  the  lien  passed  to  plaintiff 


before  filing  his  bin.  Ford  v.  Smith.  1  UcArth.  SOS; 
Ten  Elok  v.  Simpson,  1  Sandf.  Ch.  247,  7  L.  ed.  316. 

Ohio:  WilllamB  v.  Roberta,  S  Ohio,  36;  Maybara 
T.  Coombs,  14  Ohio.  4S8;  Follett  v.  Reese, 200hlo,  M6. 

Virginia:  Graves  v.  HcOaU,  1  Gall.  414:  Hundley 
T.  Lyons.  S  Munf.  342. 

Nortfa  Carolina:  Henderson  v.  Stewart,  4  Hawkes. 
886:  Hewlett  v.  Tbompsoa,  1  Ired.  Bq.  W. 

Efeet  of  taMttg  note. 

Taking  vendee's  note  does  not'dlsobarge  the  lien. 
Pfsb  V.  Howland.  1  Paige.  30, 2  L.  od.  U9. 

It  Is  not  waived  or  destroyed  by  giving  a  receipt 
in  full  for  the  purchase  price,  or  by  a  recital  to 
that  effect  In  the  deed,  nor  by^the  grantee  giving 
his  own  personal  security— bond,  note,  or  bill— fw 
tbe  price.  White  v.  WllUama,  1  Paige,  SOS,  3  L.  ed. 
721. 

The  Uen  Is  not  absolutely  extinguished  by  the  as- 
signment of  tbe  note,  where  the  liability  of  the 
vendor  continued  upon  the  note,  by  reason  of  the 
indorsement,  but  was  In  a  sort  of  abeyance,  and 
might  be  revived  by  the  vendor., after  he  should 
have  paid  the  note  on  his  liability  as  Indoner. 
Richards  v.  Leamlcg,  S7  II).  431,  81  Am.  Dec.  240; 
Btum  V.  Grlgsby,  21  Cal.  172, 81  Am.  Dec.  154.  See 
Brlggs  V.  Hill,  e  How.  (Hlsa.!  803;  Brush  v.  Kinsley. 
14  Ohio,  20;  Wellborn  v.  Wnilama,  9  Oa.  8^  Smith  V. 
Smith.  9  Abb.  Pr.  420. 

If  the  vendor  indorses  the  noie  and  Is  afterwards 
obUged  to  take  It  up  at  maturity,  upon  feilure  of 
the  vendee  to  pay.  the  Uen  revives  and  takes  effect 
as  If  no  asBiimment  had  been  made.  Kelly  v.  Payne, 
18  Ala.  Em:  Turner  v.  Homer,  20  Ark.  440;  White  v. 
Williams,  1  Paige,  MS,  2  L.  ed.  721:  LIndsey  v.  Bates, 
42  HIsB.  367;  Cotton  v.  McGehce,  54  Miss.  510;  Kogerft 
V.James,  83  Ark.  77;  Scott  v.  Mann,  30  Tex.  157. 
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by  tlie  BBstenmeDt  of  tbe  note,  and,  being  { 
thus  secured,  an  attachment  was  improper. 
The  ahtdavit  filed  in  support  of  the  motion  | 
states  that  tiie  defendant  purchased  certain  I 
land  from  Webster  under  a  contract  which 

EroTided  for  payment  of  the  purchase  price 
y  installments,  and  that  at  the  time  and 
place  of  making  said  Contract  for  the  sale 
and  purchase  oi  said  lot  of  land,  and  as  part 
of  the  said  contract,  the  defendant  executed 
and  delivered  to  Webster  tlw  promissory 
note  sued  on,  and  that  Webster  still  holds, 
against  the  defendant,  the  contract  giving 
him  the  right  to  purchase.  There  is,  per- 
haps, no  subject  of  equity  jurisprudence 
discussed  in  the  books  upon  which  tliere  is  a 

f;rcater  diversitjr  of  opinion  than  exists  in  re- 
atioD  to  the  origin,  nature,  and  effect  of  a 
vendors'  lien,  against  whom  and  in  whose 
favor  it  avails,  and  how  it  may  be  discharged 
or  waived.  Hammond  t,  pejfton,  84  Minn. 
681.  The  various  definitions  given  and  prin- 
ciples applied  to  it  by  the  courto,  are  hope- 
lessly irreconcilable;  and,  if  we  take  the 
expressions  found  in  decisions  and  text-bookH 
without  observing  the  distinction  between 
the  lien  implied  by  law  In  favor  of  a  vendor 
who  has  parted  wiui  the  legal  title  and  taken 
no  security  for  the  purchase  money,  and  the 
security  which  the  vendor  has  while  he  holds 
the  legal  title  under  an  unexecuted  contract 
for  the  conveyance  of  lands  upon  payment 
of  the  purchase  money,  there  will  appear  to 
be  great  confusion  and  incoiisiatency.  The 
former,  the  implied  lien,  is  properly  known 
as  a  "vendors'  Ht-n."  It  is  the  creature  of 
oourts  of  equity,  founded  upon  the  equitable 
presumption  that  where  the  vendor  has  parted 
with  his  title  and  taken  no  security  for  the 
payment  of  the  purchase  money,  the  parties ' 

mien  ao  anlfrnment  Is  made  for  the  benefit  of  a 
third  person  there  is  no  particular  equity  in  blB 
favor;  but  when  for  tlie  security  or  payment  of  bis 
own  debt  (be  equltr  continues,  tbe  assignee  In  such 
oese  holds  the  Ilea  as  well  for  the  benefit  of  tha  as- 
signor as  for  blmselT;  be  la  subro^ted  to  all  his 
equities.  Jones.  ICorc  ■  2U;  Oariton  v.  Buokner.  S8 
Ark.  fiB;  Cratrley  v.  'Blgga,  U  Ark.  608;  Plowman  v. 
iUddle.  I<  Ala.  Itt. 

Tendon^  lien  cannot  be  astigned. 

In  the  followlDg  States  it  can  be  transfezred  by 
neither  asslffninent  nor  subroBathni: 

Ariauuas:  ShaU  v.  Blsooe,  18  Ark.  lit,  lOk  Tni- 
Ilams  V.  Christian,  23  Ark.  256:  Hutton  v.  Hoore,  86 
Ark.  882, 890;  Jones  v.  Dobs,  27  Ark.  518;  Carlton  v. 
Buckner.SS  Ark.  66;  but  an  uisigrninentaacollHteral 
security  Is  permitted.  Blevlas  v.  Rogers.  82  Ark. 
288:  Crawley  v.  Rinrs.  )H  Ark.  608;  Cu'ltou  v.Buck- 
ner.  S8  Ark.  W.  - 

Olllfonila:  Baum  v.  Origsby,  SI  CU.  172;  muiams 
v.  Toung.  21  Cat.  227;  Rosa  v.  Hclntzen.  88  Cal.  di^i 
Lewis  V.  CovUland,  21  Cal.  ITO. 

Georgia:  Wellixtm  v.WllUams,  SGa.  80;  Webbv> 
Robinson.  14  Ga.  SIS. 

Illinois:  Small  v.8taicS,WIU.a».  WiogV.Oood- 
man.  75  111.  ISO;  Moshier  v,  Heek,  80  lU.  79;  Carpen- 
ter V.  Mitchell.  U  ni.  126. 

Maryland:  Dixon  v.  JDhcon,  1  ltd.  Ch.  SEU;  Igle- 
bart  V.  Armigcr,  1  Bland,  Cb.  610:  Schnebly  v.  Ra- 
gan.  7  Gill  *  J.  120;  Wellborn  v.  WilUftois.  9  Ga.  fl*. 

Mfsefsslppi:  Rutland  v.  Brtoter,  50  Miss.  fStSx  Pitte 
V.  Parker,  U  Hiss.  247;  Llndscy  v.  Bates,  431  Hin.  397; 
but  If  gnmtor  Is  compelled  to  take  up  tbe  note  as- 
18  L.  R.  A. 


1  intended  that  the  property  Itself  should  re- 
main as  a  pledge  for  the  payment  of  the  pur- 
I  chase  price  of  the  land.  The  lien  thus  created 
I  by  implication  ts  not  a  specific,  absoluto 
charge  upon  the  property ;  it  is  piersonal  to 
the  vendor,  and  does  not  pass  by  a  transfer 
of  his  claim  tor  the  purchase  money.  The 
fee  is  in  the  purchaser,  and  he  may  defeat 
the  lien  by  a  conveyance  to  a  bona  fide  ptir- 
chaser  for  value.  &>ark$Y.  Heu,  ISCal.  186; 
Bavm  T.  Ofigtbtf.  31  Cal.  173;  LeJindorf  v. 
Cope,  123  111.  ass,  11  West.  Rep.  418.  The 
latter  li  Improperly  designated  as  a  vendors* 
lien.  Where  the  vendor  holds  the  legal  title 
under  an  unexecuted  contract  for  the  convey- 
ance of  the  land  upon  payment  of  the  pur- 
chase money,  the  transaction  shows  upon  its 
face  that  he  hold*  it  as  security.  The  vendco 
cannot  prejudice  that  title,  or  In  any  way 
devest  it,  except  by  performance  of  Uie  act 
for  which  the  vendor  holds  It.  The  vendor's 
security  is  something  stronger  than  a  mort- 
gage, becauae  the  legal  title  is  retained  as 
security.  Stei>eru  v.  Chadmek.  10  Kan.  418. 
It  has  been  called  an  "imperfect"  or  "equi- 
table" mortgage,  which  ia  more  appropriate 
term  than  "  voodon'  lira."  Moore  v.  Lofkfjf, 
68  Hiss.  85.  In  many  of  the  best-considered 
cases,  including  i^parkt  t.  Sea,  svpra,  it  is 
treated  as  if  it  had  the  similitude  of  a  mort- 
gage, subject  to  foreclosure  in  the  same  way 
a  mortgage  is  foreclosed.  There  is  no  neces- 
sity for  any  lien  by  implication.  Where 
the  title  is  not  to  pass  until  the  vendee  pays 
the  purchase  price,  the  land  Is  by  express 
contract  held  in  pledge  for  such  payment, 
and  the  notes  and  contract  may  be  considered 
as  an  instrument  in  the  nature  of  a  mortgage. 
It  is  a  lien  by  contract,  is  an  incident  to  the 
'  debt,  and  the  assiguee  of  notes  given  for  the 


signed,  the  lien  revives  In  hit  favor,  gtratton  v. 
Gold,  40  Miss.  m.  Bee  Perkins  v.  Gibson,  Gl  Miss. 
699. 

Uifisoori:  Pearl  v.  Hcwey,  70  Uo.  IBO;  Adams  v. 
Cowherd,  80  Mo.  468. 

New  York:  White  v.  WUUams,  1  FUge,  GOB,  2  L. 
ed.  731. 

Ohio:  Brush  v.  Kinsley,  14  Ohio,  20;  Horton  v. 
Homer,  U  Ohio,  487;  Jaokinan  v.  Hallook,  1  Ohio, 
318;  Tteman  v.  Beam,  2  Ohio.  883. 

Oontrani  view. 

In  the  following  Btates  Ute  lien  may  be  assigned 
with  tbe  debt: 

Alabama:  A  transfer  of  the  debt  oarrlea  the  llcn 
(Simpson  V.  MoAIlister,  66  Ala.  288:  Wells  v.  Morrow. 
88  Ala.  186;  White  v.  Stover,  10  Ala.  4411;  bnt  if  tbe 
grantor  asslgm  tbe  notes  for  the  debt  "without  re- 
course," or  in  any  other  manner  wbiuh  outs  off  all 
his  own  liability  thereon,  the  lien  Is  held  not  to 
pass.  Bankhead  v.  Owen,  80  Ala.  467:  Bareett  v. 
Riser,  6S  Ala.  347:  Walker  r.  Carroll,  65  Ale.  61. 

Indiana:  Nichols  v.  Glover.  41  Iod.S4;  Johns  r. 
SewelL,  33  Ind.  1;  Wleemao  v.  Hutchinson,  20  Ind. 
40;  Kern  v.  Haflerigg,  11  Ind.  4U 

Kentuokyt  KmdweU  v.  King,  8  B.  Mon.  449; 
Honore  V.  Bakewell,  6  B.  Hon.  67;  Rlpperdon  v, 
Corine,  6  B.  Mon.  466;  Kenny  v.  CoHlns,  4  Litt  288; 
Eubank  v.  Portoo,  5  T.  R  Mon.  287;  Bdwarda  v.  Bo- 
hannon,  8  Dana,  OB;  Johnston  v.  Gwatbmey,  4  UU. 
817. 

Tennessee:  BBkridgev.HoOhire,S  Terg.  84.  See 
Durant  v.  Davis,  10  Helak.  622;  afborpe  v.  Dunlap,  4 
Hoisk.  674. 

Texas:  De  Brubl  v.  Ubm.  U  Tex.  484;  Whlu  v. 
]>owns,«0Tex.2a;  Watt  v.  White,  88  Tex.  4a. 
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pnrcluue  money,  like  the  aasignee  of  a  note 
iecured  by  mortga^.  is  entitled  to  the 
beiwflt  of  the  secunly.  Ateiy  v.  Otark,  87 
Cal.  019  (aied  Pebruaxy  1801) ;  Wright  t. 
Tnutman,  81  111.  874;  Adamt  7.  Oovheret, 
30  Mo.  400 ;  Louery  v.  J%ter*m,  75  Ala.  109  ; 
Bradley  v.  GurtU,  79  Ky.  837 ;  MeCliniic  v. 
Wite,  25  Oratt.  448;  LiMffmo  v.  Badelkt,  1 
Blackf.  419;  IHitgley  v.  Bank  of  Ventura, 
57  Cal.  471.  There  are  a  few  decisions  to 
the  coDtrary,  some  of  which  inveigh  against 
the  rule,  and,  emanating,  as  they  do,  from 
highly  respectable  authoritv,  are  entitled  to 
careful  consideration ;  but  they  bear  evidence 
of  a  departure  from  sound  legal  rules,  and 
will  be  found  generally  to  have  been  in8u- 
enced  by  decisions  in  cases  where  the  legal 
title  had  passed  to  the  vendee,  thus  overlook- 
ing the  distinction  we  have  attempted  to 
point  out.  and  wbidi  is  paramount  always  in 
determining  questions  of  this  kind.  The 
asthorities  preponderate  very  decidedly  In 
favor  of  the  view  we  have  expressed.  13 
Jones,  Liens,  g  1119,  note. 

The  provisions  of  our  Civil  Code,  gg  8046, 
9D47,  apply  to  the  vendor's  lien  proper,  and 
not  to  the  security  held  by  a  vendor  under 
an  anexecuted  contract  for  the  sale  of  land. 
There  has  been,  and  still  exists,  a  great  con- 
flict of  decision  among  the  American  courts, 
sat  only  as  to  the  nature  of  the  security  of 
the  implied  lien,  but  as  to  whether  it  could 
be  assigned,  and  what  act  of  the  vendor 
wonld  amount  to  a  waiver  of  the  lien, 
Ferr;.  Tr.  4th  ed.  ^  828.  note  4.  The  notes 
of  the  code  commissKmers,  and  cases  cited  by 
them  under  the  sections  above  referred  to, 
show  that  it  was  intended  to  settle  this  con- 
flictbjexpressenactmeni.  Ann.  Civil  Code, 
^  3045,  3046,  nota;  Averj/  v.  Clark,  nipra. 

We  are  not  called  upon  in  this  case  to  say 
whether  the  purchaser  of  a  negotiable  note 
for  raloe,  wiUiout  notice  of  the  security 
held  by  a  vendor  of  real  estate  under  an  un- 
executed contract,  would  have  the  right  to 
a  writ  of  attachment.  The  affidavit,  on 
■DotioD  to  discharge  the  writ  herein,  stated 
that  plsiotiS  "purchased  the  note  sued  upon 
in  Uiis  action  wiUi  full  knowledge  that  the 
nme  was  givea  as  collateral  to  and  identical 
with  the  Sebt  secored  by  said  contract  and 
tiie  lim  on  said  real  estate."  The  note  hav- 
ing been  secured  originally  by  the  vendor's 
lio,  and  plaintiff  having  taken  It  with 
notice  of  that  fact,  it  was  his  duty  to  state 
is  big  affidavit  for  the  writ  "that  such  se- 
curity has  without  any  act  of  the  plalotiCT, 
or  the  person  to  whom  the  security  was 
given,  become  valueless. "  Such  is  the  re- 
quirement of  the  BUtute.  Section  538,  Code 
Civil  i»roc.  The  affidavit  upon  whitfc  the 
tttocbmeDt  was  issued  states  that  the  pny- 
nKot  of  the  sum  claimed  "has  not  been  se- 
cund  Inr  any  mortgaee  or  Hen  upon  real  or 
P^wnal  property.*^  The  affidavit  filed  by 
aefendsut  tn  support  of  his  motion  to  dis- 
<^Tge  the  writ  states  facta  showing  that  the 
^  was  originally  secured.  Ko  counter- 
*^vit  was  filed  by  plaintiff.  The  attach- 
J"*>>t  was  improperly  Issued,  and  therefore 
t«  motion  ihouid  have  been  granted. 


TRa  order  it  msrwd,  with  directions  to  dis- 
charge the  attachment. 

We  concur :  Brnt^*  Oh.  J.;  D0  HaweD* 
J.;  Oaroatte*  /./  Barrison*  J, 

HeFarlaad,  J. : 

I  dissent,  and  adhere  to  the  views  expressed 
in  the  former  opinion.  24  Pac.  Rep.  608.  I 
cannot  subscribe  to  the  doctrine  that  the  own- 
er in  fee  of  land,  who  simply  agrees  to  con- 
vey it  upon  the  payment  to  nim  .of  certain 
money  evidenced  by  a  promissory  note,  is  in 
the  same  position  as  one  who  cfrnveya  tiie 
land  and  takes  back  a  mortgage ;  or  that  if,  in 
the  former  case,  he  merely  assigns  the  prom- 
issory note,  the  assignee  of  the  note  has  a 
lien  on  the  land.  If  the  latter  can  enforce 
such  a  lien,  he  must  be  able  to  release  it. 
But  how  could  be  release  it?  It  could  he  re- 
leased only  by  omveying  the  land  to  the  ven- 
dee, but  how  could  be  convey  that  which  he 
hath  not?  If,  after  the  assignment  of  the 
note,  the  vendor  should  convey  the  land  to 
the  vendee,  what  then  would  be  the  condition 
of  the  supposed  lien  of  the  assignee  of  the 
note?  The  whole  doctrine  must  rest  on  the 
untenable  proposition  that  tiie  assignment  of 
a  negotiable  promissory  note  is  a  conveyance 
in  fee  of  land. 

I  know  that  some  of  the  recent  text-writers 
speak  of  such  a  case  as  bearing  "a  strong 
similitude  to  that  of  mortgagee  and  mort- 
gagor, "  and  say  that,  although  it  "  is  often 
spoken  of  in  the  cases  as  a  vendors'  lien," 
yet,  in  their  opinion,  such  language  is  "a 
misuse  of  terms;"  and  that,  although  "it  has 
been  said,  in  English  and  American  decis- 
ions, that  the  vendurs*  lien  may  arise  before 
conveyance  as  well  as  after,"  yet  that  this 
saying  "confounds  legal  notions  which  ate 
essentially  different."  But,  in  my  opinion, 
those  "Bnglisb  and  American  decisions"  cot' 
recUy  state  the  law,  and  tend  to  prevent  con* 
fusion.  In  tbis  State  8pa$^  v.  Stu,  16  Oal. 
104,  Is  the  leading  case  on  the  subject.  In 
that  case  the  court  says :  "This  is  not  a  suit 
to  enforce  a  vendare'  Hen  after  conveyance 
executed,  but  to  enforce  suoh  lien  wh«i  the 
contract  of  sale  remains  unexecuted and 
that,  while  the  petition  of  the  vendor  is  "  In 
some  reBpeets"  like  tiiat  of  a  mortgagee,  it 
is  in  other  respects  difEevent.  "The  vendor 
Is  at  Hberty  to  ask  either  a  decree  directing 
performance,  and  In  case  of  refusal  a  sale 
of  the  premises,  or  a  decree  barring  the  ririit 
of  the  vendee  to  claim  a  conveyance  under 
the  contract."  Throughout  the  whole  case 
the  right  of  the  plaintiff  is  treated  as  and 
called  a  "vendors'  Hen;"  and  there  is  no 
doctrine  better  established  than  that  a 
veofVors'  lien  is  not  assignable.  In  the  case 
at  bar  tliere  wai  no  conveyance  of  the  legal 
title  from  the  owner  of  the  land  (Webster) 
to  the  assignee  of  the  note ;  and,  In  my  opin- 
ion, the  mere  assigument  of  the  note  carried 
no  title  to  the  land,  and  no  vendors'  Hen. 
nor  any  Hen  at  all.  But,  in  my  opinion,  a 
vendor's  right  is  too  shadowy  to  be  a  lien, 
within  the  meaning  of  ue  Attadunent 
Law. 
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OHIO  SUPREME  COURT. 


PENNSTLVAITIA.  CO.,  Bg.  in  Err., 
e. 

Jacob  LANOBNDORF. 

(IB  Ohio  St....  J 

*1.  Iti«Botn«|rUc*BMP«>'Mibron«to 
TolnataHly^  risk  UsownsaiiBtyorUfe  in 

attempUDg  to  nicue  another  from  impending 
danger.  The  quettlon  whether  one  so  acting 
■bould  be  charged  with  contributory  oogllgeaoe 
Jo  an  action  brought  by  him  to  recover  damages 
for  injuries  received  in  attempting  the  rescue,  is 
one  of  mixed  taw  and  fact,  and  should  be  sub- 
mitted to  the  Jury  upon  the  evfdenee,  with  proper 
instrnoUoDB  from  the  ooort. 

8.  While  oa«  i^o  nudkly  and  muMees- 
— lily  agpcww  Mmself  to  daagar  ean- 
not  reeower  damages  for  Injuries  thus  brought 
on  himself,  yet,  where  another  is  In  great  and  im- 
minent danger,  one  who  attempts  a  reaoue  may 
be  wamnted  by  surrounding  oironmttanoea  in 
exposing  hi!  limbs  m  1116  to  a  very  high  degree 
of  danger;  and  in  such  cases  he  should  not  be 
charged  with  the  conseaueocea  of  errors  of  Judg. 
ment  resulting  from  the  exoitement  and  confu- 
sion of  the  moment. 

8*  lasoelieMeStiftlMirMeiierdoMi  not 
rashly  and  nnnaceaMuily  expose  hlnu 
SOlf  In  danger,  and  is  Injured,  the  injury  should 
be  attributed  to  the  party  that  negligently  or 
wrongfully  ezpoied  to  danger  the  person  irtio  re-  < 
quired  aaslfltanoe. 

(Mttr6,UBL) 

ERROR  to  the  Circuit  Court  for  Lucas  Coun- 
ty lo  review  a  judgmeDt  affirtning  a  judg- 
ment of  the  Court  of  Common  Pleas  !□  favor 
of  plaintiff  hi  an  action  brougtit  to  recover 
damages  for  penooal  Injuries  all^ted  to  have 
resulted  from  defoidfuit's  negH^Bnce.  Af- 
firmed, 

Statement  by  Bradbury.  J.: 

The  defendant  in  error  recovered  •  judg- 
ment arainst  the  plaintlfl  In  error  in  tlie 
Court  of  Common  Pleas  of  Lucas  County  for 
damages  resulting  from  an  injury  received 
by  hfm  while  rescuing  a  child  of  tender 
years,  who  had  fallen  in  front  of  an  advanc- 
ing  freight  train  of  the  plaintiff  in  error. 
Tma  judgment  was  affirmed  by  the  circuit 
court,  and  therenpon  tbese  proceedings  vtere 
brought  to  obtain  a  revnrBal  of  the  judg- 
ments ci  both  courts. 

*HeadnoteilKrtheCoirRT.  — — • - 


-  Nom-zrenKpenes;  ossumffv  rWc  to  save  human 
not  nmfrlbutory  n«0H(Kn««. 

A  person  who  steps  upon  a  Yallroad  track  in  a 
humane  etf ort  to  save  o there  from  danger  from  an 
approaching  train  cannot  be  held  a  trespasser. 
Spooner  v.  Delaware,  L.  ft  W.  R.  Oo.  118  N.  T.  2S. 

Where  there  Is  a  sudden  emergenoy.  allowing  but 
little  Ume  for  dellbemtion.  and  the  Hfe  of  a  fellow 
creature  is  In  danger,  it  does  not  follow,  as  a  matter 
of  law,  that  in  encountering  danger  to  rescue  life  a 
peraoo  Ifl  neoeesarily  guilty  of  want  of  reasonable 
care.  Buel  v.  New  Yorlt  Cent.  B.  Co.  81  N.  Y.  314. 
18L.R.A. 


Any  further  statement  of  facts  necessary 
to  understand  the  questions  decided  will  be 
found  in  the  opinion. 

Mr.  E.  W.  Tolerton.  for  plaintiff  in  error: 
No  one  can  recover  for  an  injury  or  loss 
which  he  himself  baa  contribnted  to  occasion. 

llottY.  TTiVA^,  8  Bam.  &  Aid.  Sll;  Gorwin 
V.  New  York  <ft  K  B.  Co.  18  N.  T.  42;  Etant- 
tiUe  ft  a  B.  Oo.  T.  Hiatt,  17  Ind.  103. 

It  was  tbe  duty  of  the  court  to  say  to  the 
ury  that,  as  a  matter  of  law,  it  was  a  rash  act 
or  tbe  plaintiff  to  throw  himself  upon  tbe 
track,  knowing  that  a  train  was  coming,  with 
his  back  towards  the  train,  and  without  anr 
attempt  to  look  or  observe  it.  The  law  will 
impute  negligence  to  tbe  act  "if  made  under 
such  circumstances  as  to  constitute  rashness  in 
the  judgment  of  prudent  persons." 
EckertY.  Dmg  Island  R.  Co.  48  N.  Y.  602. 
If  plaintiff  could  have,  by  the  use  of  ordinary 
care,  prevented  tbe  child  from  going  upon  the 
track  in  (he  first  place,  or  micht  have,  by  the 
use  of  ordinary  care,  followed  tbe  child  across 
the  track,  and  prevented  it  from  returning  to  a 
place  of  danger,  then  it  was  his  duty  to  do  so, 
and  his  neglect  to  do  so,  and  bla  omission  to  act 
until  tbe  child  was  In  eitreme  peril,  was  an 
act  of  negligence  which  bars  his  right  10  re- 
cover. 

EmntriUe  4b  C.  B.  Oo.  v.  Biatt.  aupra. 
Matn.  Bissell  *  OorriU  for  defendant 
in  error. 

Bradbary,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  in  error.  In  June,  1885, 
while  passing  along  one  of  the  streets  in  East 
Toledo,  stopped  at  a  point  where  the  track 
of  the  railway  of  plaintiff  in  error  crossed 
the  street,  and  engaged  in  conversation  with 
a  woman  who  had  in  charge  two  children, 
one  an  infant  in  arms,  the  other  a  girl  about 
four  years  old.  The  plaintiff  in  error  had 
constucted  a  safety-gate  at  this  point,  and 
during  the  greater  part  of  the  day  kept  tiiere 
a  watclimnn  to  close  the  same  when  trains 
were  approaching,  as  a  warning  to  travelers. 
The  accident  that  csuaed  the  injury  occurred 
about  7  o'clock  in  tbe  evening,  or  a  little 
later,  butwhtleitwasyetlight.  Thewatch- 
man  liad  finished  his  day's  lal  or,  ard  gone 
away,  and  the  gate  was  raised  (or  open), 
though  the  street  was,  perhaps,  as  extensi  vel  y 
used  at  that  hour  as  at  any  other  part  of  tbe 
day.   A  local  freight  train  was  past  due,  and 


A  person  with  a  view  to  his  own  self-preeerratfon 
may  take  a  risk  upon  himseir.  short  of  mere  rash- 
ness and  reclclessnese.  even  if  it  was  not  tbe  wisest 
and  moet  prudent  course  under  the  circumstances. 
Mayo  T.  Boston  ft  H.  R.  Oo.  lU  Mass.  187. 

What  is  ordinary  or  reasonable  care  is  usually  to 
be  determined  by  the  Judgment  and  experience  of 
the  Jury,  and  not  of  the  Judge.  Ctaynor  v.  Old  Col- 
ony ft  N.  U.  Co.  100  Uass.  SOS.  See  Lane  V.  Atlantic 
Works,  107  Man.  KH;  Bexter  v.  Starln,  73  N.  Y.  6(0. 

Mere  error  of  Judgment  in  case  of  danger  is  not 
contributory  negligence.  See  note  to  Louis\iUe.  N* 
A.  ft  a  B.  Co.  V.  Lucas  (Ind.)  6  L.  R.  A.  UK. 
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tpproacbing  at  a  higher  rate  of  speed  than 
that  prescriDed  by  the  ordinances  of  the  city, 
liie  defeDdant  in  error  and  the  nurse  -were 
ragged  in  conversatioD  at  a  point  from 
whidb  the  approaching  train  was  In  view 
tot  a  MMuiderable  distance,  thon^  exactly 
bow  far  away  it  could  be  seen  fs  left  in  some 
doubt.  The  little  girl,  while  her  nurse  and 
defendant  in  error  were  conversing,  wandered 
across  the  railroad  track,  and,  seeing  or  hear- 
ing the  approaching  train,  became  excited 

the  sight  or  noise  or  both,  and  by  clap- 
ping her  hands  and  other  manifestations  of 
surprise  and  delight,  attracted  Oie  attention 
of  her  nurse  certainly,  and,  probably,  that 
of  the  defendant  in  error  also.  The  nurse 
excitedly  called  the  child  to  her,  and  while 
crossing  the  railroad  track  in  ol>edience  to 
tbe  can  it  tripped  and  fell  in  ftont  of  the 
rspidlr  approaching  ttain,  whareupon  the 
deiendant  in  emr.  observing  its  Imminent 
peril,  sprang  to  its  rescue,  caught  it  In  hts 
arms,  and  leaped  onward,  but  was  struck  by 
ttie  locomotive  before  he  could  pass  t)e7ond 
it«  reach,  and  received  the  injuries  of  which 
be  oHnptains.  That  the  safety-gate  was 
rsised,  and  the  watchman  absent,  was  not 
disputed  at  the  trial,  so  far  as  the  record  dis- 
closes; and  the  evidence  is  amply  sufUcIent 
to  watraot  the  jury  in  finding  that  the  train 
was  being  run  at  an  unlawful  rate  of  speed, 
to  that  in  both  these  particulars  the  negli- 
KDce  of  tbe  Railroad  Company  was  estab- 
fisbed.  It  is  contended,  however,  that  the 
negligence  of  tbe  Railroad  Company  should 
have  related  to  the  party  injured,  and  that 
tbe  Jury,  in  passing  upon  the  case  of  the 
defendant  in  error,  sliould  not  have  taken  into 
consideration  the  rights  of  the  rescued  child, 
but  should  have  confined  itself  to  consider- 
ing the  relations  existing  between  him  and 
tbe  Railroad  Company  ;  and  In  this  connec- 
tion the  plaintiff  in  ernff  requested  the  court 
of  common  pleas  to  charge  tbe  jury  as  fol- 
lows: "The  plainttif*8  right  to  recover  de- 
pends entirely  upon  the  fact  that  the  defend- 
»nt  was  guilty  of  negligence  in  its  relations 
to  this  plaintiff.  The  jury,  in  deliberating 
open  your  verdict,  must  not  CMislder  the 
rights  of  Uie  child.  This  action  has  nothing 
lo  do  with  her  rights.  The  sole  questions 
here  are.  Was  the  defendant  guilty  of  oegli- 
geoce  which  caused  tbe  plaintiff's  injuries? 
■nd  Was  the  plaintlit  himself  guilty  of  con- 
tributory negligenceT"  This  request  was 
properly  refused.  Negligence  does  not  usu- 
ally rriate  to  anyone  in  particular,  and  does 
not  in  any  case  so  relate  unless  there  is  some 
q>ecial  duty  owing  to  the  individual  affected 

thenegligentactoromission.  In  the  case 
under  review  the  Railroad  Company  owed  no 
ipecial  duty  to  either  the  rescuer  or  tbe  res- 
rtied  that  it  would  not  have  owed  to  any  in- 
dividualssimilarly  situated.  The  obligation 
was  to  the  public  generally;  and  any  per- 
ud  who.  without  fault  on  hit  part,  received 
an  injury  in  consequence  of  its  failure  to 
discfau-ge  this  obligation,  may  recover  from 
h  compensation  thefefor.  No  other  relation 
i»  necessary,  where  the  obligation  is  to  the 
public,  tbao  that  the  one  by  its  negligence 
nas  caused  injury  to  tbe  other  without  the 
latter'a  fault.  It  is  also  objectionable  in 
13LR.A. 


another  particular,— that  of '  requMVig  the 
jury  to  ignore  the  rights  of  the  cliild.  It  is 
true  that  the  child  in  its  relations  to  tlie 
Railroad  Company  might  have  a  right  of  ac- 
tion for  Injuries  received  by  it,  and  yet  no- 
right  accrue  to  tbe  defendant  in  error  for 
IJiose  received  by  bim  In  tbe  same  accident. 
The  circumstance  that  the  child  had  a  right 
of  action  could  not  be  conclusive  that  the 
defendant  in  error  had  one  also,  though  the 
same  blow  of  the  locomotive  injured  both, 
for  tbe  negligence  of  the  latter  might  con- 
tribute to  the  result  In  a  manner  to  defeat 
bis  recovery,  while  no  negligence  could  be 
imputed  to  the  child.  If  it  was  the  object 
of  this  request  to  Impress  upon  the  minds  of 
the  jniT  the  proposition  above  stated,  that 
the  rights  of  action  of  the  child  and  its  res- 
cuer against  the  Railroad  Company  were 
distinct,  tKiB  language  selected  was  not  well 
chosen.  The  phrase:  "The  jury,  in  delib- 
erating on  your  verdict,  must  not  consider  the 
rights  of  the  child.  This  action  has  nothing 
to  do  with  her  rights" — was  well  adapted 
to  mislead  the  jury  into  the  belief  that  the 
imminent  danger  of  the  child,  and  its  right 
to  be  rescued  uierefrom,  were  to  be  exclu(te<l 
from  their  consideration.  This  view  would 
have  defeated  tbe  recovery,  for  the  very 

f;round  upon  which  the  defendant  in  error 
ounded  his  claim  was  that  the  imminent 
peril  of  the  child  warranted  the  risk  be  as- 
sumed in  undertaking  Its  rescue. 

This  brings  us  to  the  consideration  of  the- 
main  question.  PlalntiJf  in  error  contenda 
that  it  was  negligence  per  te  for  the  defend- 
ant in  error  to  throw  himself  In  front  of  a 
moving  train  in  hie  effort  to  rescue  the  child 
from  danger.  The  petition  of  the  pTaintiff 
below  discloses  that  he  received  the  injury 
of  which  he  complained  by  voluntarily  pass- 
ing in  front  of  a  moving  train  to  rescue  a 
child  who  had  fallen  in  front  of  tt :  therefore,, 
if  such  an  act  fs  negligence  per  ae,  the  peti- 
tion disclosed  that  the  negl  igence  of  the  plain- 
tiff below  contributed  to  too  injury,  and  he 
was  not  entitled  to  maintain  an  action  there- 
for. The  same  question  was  raised  bv  an 
exception  taken  to  the  following  part  of  the 
charge  of  the  court:  "It  appears  that  tho 
plaintiff  was  struck  by  the  engine  and  in- 
jured while  in  the  act  of  passing  across  the 
track  and  rescuing  a  little  child  from  danger 
and  saving  its  life.  To  hold  the  Railroad 
Company  responsible  in  damages  for  this  iu- 
ury  it  must  be  shown  (1)  that  tbe  child  was 
n  clanger  of  being  run  over  and  injured  by 
the  approaching  engine,  and  that  such  dan- 
ger was  caused  or  created  by  the  negligence 
of  tbe  Railroad  Company;  and  (8)  thut  in 
making  the  effort  to  rescue  the  child  the- 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence. These  are  questions  of  fact  which 
it  will  be  your  duty  to  determine  from  the 
evidence.  ...  If  you  find  that  the  peril 
to  which  the  child  was  exposed  was  caused 
bv  such  negligence  of  the  Company,  you 
w'ill  then  inquire  whether  the  plaintifT.  in 
passing  across  tbe  track  and  attempting  to 
rescue  the  child,  was  guilty  of  contributonr 
negligence.  The  law  will  not  impute  nefrli- 
gencc  to  an  effort  to  preserve  human  life, 
unless  made  under  such  circumstances  as  to- 
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coDBtituto  raabnoM  in  the  judgmeat  of  pru- 
dent penone.  ...  If  he  believed,  and 
had  good  reaaoQ  to  believe,  that  he  could 
save  the  life  of  the  child,  witiiaat  aerfous 
injury  to  hiouelf,  the  lav  will  not  Impute 
to  him  blame  for  making  the  effort."  Plain- 
tiff in  error  iDsiata  that  the  court  of  common 
pleas,  instead  of  leaving  the  question,  as  it 
did,  to  the  jury,  to  say  whether  the  act  of 
the  defendant  io  error,  under  all  the  circum- 
stances, and  according  to  the  rules  laid  down 
by  the  court,  was  or  was  not  negligent,  should 
have  told  them  that  to  pase  in  front  of  a 
rapidly  moving  train,  as  it  was  admitted 
the  defendant  m  error  did,  even  to  rescue 
from  danger  a  child  of  tender  years,  was  in 
law  an  act  of  negligence  that  defeated  his 
right  of  recovery.  It  is  said  that  the  defend- 
ant in  error  voluntarily  assumed  the  risk, 
that  the  danser  attending  his  act  was  ap- 
parent; and  uiat,  however  commendable  his 
conduct  may  hare  been  when  viewed  from 
the  stand-point  of  humanity,  the  law  will 
grant  no  relief  for  an  injury  thus  brought 
upon  himself.  It  is  apparent  that  the  defend- 
ant in  error  was  under  no  legal  obligation 
to  rescue  the  child.  If  he  had  chosen  to 
stand  by  and  permit  the  approaching  train 
to  run  over  and  kill  the  child,  he  would 
have  violated  no  rule  of  law,  civil  or  crim- 
inal. Therefore  what  he  did  in  the  mitter 
was  a  voluntary  act  in  the  sense  of  thut  term 
that  he  was  under  no  legal  obligation  to  per- 
form it.  That,  however,  la  not  a  concluBive 
test  of  the  question.  To  entitle  one  to  relief 
for  the  consequences  of  the  negligence  of  an- 
other it  is  by  no  means  necessary  that  the 
party  injured  should  have  been  at  the  time 
in  the  discharge  of  any  duty  whatever.  His 
rights  in  this  respect  are  perfect  when  he  is 
In  the  performance  of  any  lawful  act.  and 
«ven,  in  some  instances  and  in  some  States, 
when  the  act  is  in  some  respects  not  strictly 
lawful.  The  act  of  the  defendant  in  error 
was  not  only  lawful,  hut  it  was  highly  com- 
mendable ;  nor  was  he  in  any  legal  sense  re- 
sponsible for  the  emergency  that  called  for 
such  prompt  decision  and  rapid  execution. 
The  negligenee  of  the  Railroad  Company  in 
having  no  watchman  at  this  public  crossing, 
and  the  unlawful  rate  of  speed  at  which  the 
train  was  running  towards  it,  to  which  may, 
perhaps,  be  add^  that  of  the  nurse  in  charge 
of  the  child,  were  the  causes  of  its  extreme 
danger.  There  was  but  the  fraction  of  a 
minute  in  which  to  resolve  and  act,  or  action 
would  come  too  late.  Under  these  circum- 
stances it  would  be  unreasonable  to  require 
a  deliberate  judgment  from  one  In  a  peti- 
tion to  afford  relief.  To  require  one  so  situ- 
ated to  stop  and  weigh  the  danger  to  himself 
of  an  attempt  to  rescue  anoUier,  and  compare 
it  with  that  overhanging  the  person  to  be 
rescued,  would  be  in  effect  to  deny  the  right 
•of  rescue  altogether  if  the  danger  was  im- 
minent. The  attendant  circumstances  must 
be  regarded;  the  alarm,  the  excitement,  and 
confusion  usually  present  on  such  occasions ; 
the  uncertainty  as  to  the  proper  move  to  be 
made ;  the  promptness  required ;  and  the  li- 
ability to  mlsta&B  ai  to  vrhat  ia  best  to  tM 


done,  suggest  that  much  latitude  of  judg- 
ment should  be  allowed  to  those  who  are  thus 
forced  br  the  sttoogegt  dictates  of  humanity 
to  dect&  and  act  in  audoan  em^genciea. 
And  the  doctrine  that  one  who,  under  those 
or  similar  circumstances,  springs  to  the  res- 
cue of  another,  therebr  encountering  even 
great  danger  to  blmseli.  is  guUir  of  negli- 
gence per  ae,  is  supported  by  neither  prin- 
ciple nor  authority. 

In  BeamtiUe  <£  C.  R.  Oo.  T.  Matt,  17  Ind. 
103,  language  is  used  by  the  judge  in  decid- 
ing the  case,  whicli,  to  some  extent,  supports 
the  doctrine,  but  the  decision  was  not  placed 
upon  that  ground,  and  what  the  learned  judgo 
said  in  that  connection  may  be  regarded  aa 
obiter  dictum.  The  doctrine  is  repudiated 
by  the  text- writers  and  all  the  other  cases  that 
come  to  our  notice.  In  Eckert  v.  Long  Idand 
R.  Co.,  N.  T.  602,  it  was  held  that  "the 
law  has  so  high  a  regard  for  human  life  that 
it  will  not  impute  negligence  to  an  effort  to 
preserve  it,  unless  made  under  circumstances 
constituting  rashness  in  the  judgment  of 

firudent  persons."  In  that  case  the  rescuer 
ost  his  life  in  throwing  a  small  child  from 
tlie  track  of  an  approadiing  train,  and  a  judg- 
ment in  favor  of  his  administrator  for  dam- 
ages resulting  from  his  death  was  affirmed 
by  the  court  of  appeals.  The  resemblance 
between  that  case  and  the  one  before  us  is 
very  striking.  This  doctrine  has  received 
the  sanction  of  the  courts  of  last  resort  in 
Jfassacbusetts  and  Missouri.  Idnnehaa  v. 
Sammon,  126  Mass.  506 ;  Donahoe  t.  WabaA, 
St.  L.  &  P.  R.  Co.  83  Mo.  560 ;  B^ch,  Con- 
trlb.  Neg.  p.  45,  §  15 ;  Wharton,  Neg.  §  814 ; 
Fierce,  Railroads,  839.  The  doctrine  that  one 
is  not  necessarily  chargeable  with  contribu- 
tory negligence  because  he  adopted  a  course 
of  action  that  imperiled  his  safety,  or  even 
bis  life,  finds  support  In  other  courts. 
Carroll  v.  Minnaota  Valley  S.  Co.  14  Minn. 
57;  Penngylmnia  Co.  v.  Ronej/,89  Ind.  453; 
CottnU  V.  Chicago,  M.  d  St.  P.  R.  Co.  47 
Wis.  634.    We  think  the  court  of  common 

Sleas  did  not  err  in  leaving  it  to  die  jury  to 
etermine  from  all  the  circumstances  sur- 
rounding the  defendant  in  error  at  the  time 
he  sprang  to  the  rescue  whetiier  the  act  was 
rash  or  not,  and  in  saying  to  them  that,  if 
they  found  it  was  not  rash,  then  it  did  not 
constitute  contributory  negligence.  It  is 
difficult,  if  not  impossible,  to  lay  down  iu 
advance  a  rule  by  which  to  determine  the 
extent  to  which  one  may  risk  his  safety  or 
his  life  in  emergencies  of  this  character,  and 
not  be  charged  with  rashness ;  but  the  emer- 
gency may  be  such  as  to.  warrant  the  assump- 
tion of  a  high  degree  of  risk,  and  one  so 
situated  may  rightfully  expect  his  acts  to  be 
construed  in  the  tight  afforded  by  all  the 
circumstances  that  impelled  him  to  their 
ccnnmlBsion,  and  that  he  would  not  be  charged 
with  contributing  to  bis  own  Injury,  so  as 
to  defeat  a  right  of  faction,  because  the  re- 
sult showed  tLat  the  risk  he  assumed  was 

greater  than  in  the  excitement  of  the  moment 
e  had  contemplated,  or  in  some  other  bb- 
spect  his  judgment  had  been  fault/. 
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LhweU^n  POWERS 
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8AMK 

(....Man.....) 

1.  Thate>jTj<tf  tlw  ate— tignt^ 
tan  of  the  tre— iirwr  to  oarUflmtM  of 
rtirtrfc  by  the  presldeot  of  a  corporation  whose 
only  authority  aa  to  the  Issue  of  certlfloatea  to 
Hgn  them  does  not  make  the  oorporatloo  Hable 
therefor  to  holders  who  took  them  In  prlrateaod 
peraooai  tranMctloos  with  the  pKstdent. 

S>  A  eorpontioii  Is  not  neffUyent  In 
permittlnic  Ita  presldentto  contlnaa  In 
oiBce  and  have  aocess  to  lt«  oertlflcate  boob  and 
aeal  so  as  to  make  It  liable  for  bis  act  In  lasalog 
forged  oertlflcatffl  of  stock  by  reason  of  his  for- 
mer misconduct  Id  pledirlD«>  Us  own  sbana  to 
amrtlker  pecaon  tti  TlolatloD  of  an  agnementto 
ptodge  ihea&toliiSMBOOlatM  in  tha  corporation. 

REPORT  bj  the  Supreme  Judicial  Court  for 
Suffolk  County  (Mortoo,  J.)  for  the  opln- 
ioD  of  the  full  court  of  two  actions  brought  to 
establish  the  alleged  rights  of  plaintiffa  aa  stock- 
holdeis  in  defeodaot  corporation.  In  which 
Tcrdida  bad  been  directed  in  favor  of  defend- 
aoL  JudgnttjU  tm  tlte  terdieU. 


The  case  suffldently  appears  la  the  optnlon. 

Mmrs.  Robert  M.  Horae.,  Jr.»  and 
Charles  E.  Helller,  for  plaintiffs: 

These  cases  must  be  governed  by  Allen  t, 
Bovton  B.  Oo.  and  OreM  r.  Bonth  Botton 
B.  Cb.  6  L.  R.  A.  710. 160  Mass.  300. 

It  was  held,  Id  both  cases,  that  the  plaintiffs 
could  recover. 

See  also  Titatv.  Oreat  Weatern  Tump.  Jt. 
61  N.  T.  8:17:  Nev)  York  &  N.  B.  B.  Co.  t 
Sehuj/Ur,  84  N.  T.  30;  BHtfoeport  Bank  v. 
New  TorkdbN.  B.  B.  Co.  80  Conn.  281;  Wil- 
tiiv.  Philadelphia  (t  D.  B.  Co.  6  W .N.  C.  481; 
Bank  of  Kentucky  SehuylkiU  Bank,  1  Pars. 
E<t  (Pa.)  180. 

The  only  cases  where  the  corporation  hat 
been  held  not  liable  to  holders  for  value  of 
certificates  fraudulently  Issued  by  an  officer  of 
the  corporation  are — 

FiirHnglon  v.  South  Botton  Co.  6  L.  R  A. 
840,  160  Mass.  406;  Moora  t.  dtitenM  Nak 
BankoJ  Piqtta,  111  U.  8. 168,  38  L.  ed.  885. 

The  ground  of  the  decisions  In  these  cases 
was  the  same,  namely,  that  the  fact  tbst  the 
certificates  were  newly  issued  in  the  name  of 
the  party^  who  look  them  as  collateritl  serurity 
for  a  private  loan  to  the  officer  who  Issum 
them  put  the  person  so  taking  them  upon  in- 
quiry as  to  whether  a  former  certificate  bad 
been  surrendered,  in  accordance  with  the  pro- 
vision on  the  face  of  the  certificate  received. 

The  Kist  of  the  plaintiffs'  cases  lies  In  the 
negligenceof  the  defendact  corporation,  which 
has  permitted  a  fraud  to  tw  perpetrated  to  the 


Mom.— Ostyorawow  not  lldbU  for  miiftatanM  of  Oa 
ojpatra. 

AstoettoMerfaia  bank  eannot  maintain  an  aft- 
«0B  asalnat  the  dlreotms  for  their  tnalf  eosanoe  In 
telfl(atln«  the  whole  oontrol  of  Its  affairs  to  the 
pcMtdPot  and  cashier,  who  waste  and  lose  the  cap- 
ital, the  Injuir  betng  to  the  oorporaUon  direct  and 
oolrnmotelytoOiestocUudden.  Smith  v.  Hurd, 
UMeC.9n. 

Where  a  person  had  notice  tiiat  the  surrender  and 
tnuwter  of  certUcatea  of  stock  were  prerequialtea 
totfaelawfol  Jsmieof  newstook,  and  aooeptsd  the 
■nr  oetttSeata  without  assuvinv  berseU  that  such 
(rercqaWtes  bad  beenoompUed  with,  she  Is  not  an 
tooeeot  bolder  of  tlw  stock.  Hooree  r.  CltlBens 
Mat.BBiikofPlqaa.ma.8.Ua,SSL.ed.88&.  See 
AUta  T.Bonlh  Boston  &  Oo.  61..  ^  A.  716,  UOMass. 

m 

Where  one  burs  a  certificate  of  corporate  stock 
eot  under  seal  of  the  corporation  and  not  signed 
b7  the  penoo  whom  be  knows  Is  Its  president,  he 
<wmot  be  aUd  to  be  an  Innocent  pnmhaser.  Byers 
V.  RoUliis.UOolo.a. 

In  snah  oaas  If  the  par^  tslls  to  tavestlcate  the 
title  to  the  stock,  be  Is  affected  with  nottoe  of  what- 
ever ha  in%ht  have  dlMovered  upon  tfifMtig  prop- 
artaqolir.  Vtecfiwtonr.8outbBostonB.Oo.  5 L. 
B.A.Mii.iaOMaas.ttS. 

A  pledge  to  a  bona  fide  pledgee  of  fraudulently 
iMied  certlfloates  of  corporate  stock  Is  not  a  pledge 
«€sbaresofa(ock,butslmpl]rof  a  rlg'bt  to  receive 
iodeauiltgr  for  the  fnradulMit  aela  of  ^  <rfBoen  ta 
Iwolngthesimrioosaharea.  Kl8tarboidt¥App.in 
Pa.«L 

Damages  to  a  bolder  of  Aares  of  stook  fmuda- 
IsBtlT  ksDsd  by  eorpcntsoSoMa  ihavdA  be  neaa- 
mtA  by  the  maim  wlaee*  TeMifok  attfce  thae 


when  the  corporation  refused  to  reoognizo  the  oar- 
porateshares  as  valid.  AOea  t.  South  Boston  B. 
Oo.  <  L.  B.  A.  no,  UO  Vam.  SOOl 

JfigWgsiiei;  rmpoHaUMty  for  proxtmaU  or  «rs8t 

0OMi0Q!ll0fl00ft 

A  defendant  li  not  answeraUe  for  aorthhw  be> 
roedtkenataiBl,  ordlnarr  and  nasooaUe  oonsa- 

qoeoces  of  his  conduct.  Bennett  r.  Loofcwood,  SO 
W«nd.28B;  Cmin  v.  PetrlSb  •  JOIU,  SBS;  Vaddar  v. 
HIMreth.!  Wis.  4Stl. 

Where  the  wrongful  act  of  one  person  metely 
affords  an  oppoiiunltr  or  occasion  for  the  Illegal 
acts  of  another,  the  iojorr  In  such  oases  li  too  re- 
mote. Ouffv.Ne*rark*N.T.R.Co.9BN.J.L.80; 
Scholes  T.  Nortb  London  B.  Co.  21  L.  T.  N.  8.  SSS. 

An  original,  wronsful  or  negligent  act  will  net 
be  resBDled  se  tlie  prozlinate  came  Msre  mbm 
new  ks»acj,  not  within  the  resMaaUe  coatenplB- 
tloB  or  the  negUpnt  actor,  hu  Interreaed  to  bring 
about  tbe  iajarj.  Seale  t.  GnU,  a  ft  8.  V.  B.  Ca>.  SB 
Tex.  S7« ;  aUUtuid  V.  Cbicigo  *  A.  B.  Oo.  S  WeaL 
Bop,  in.  18  Mo.  App.  411. 

If  ona^  fault  happens  to  concur  with  somethlnjr 
extraordinarj  and  not  likely  to  have  been  foreseen 
he  will  not  be  answerable  for  the  unexpected  re- 
sult. T^lrbanks  v.  Kerr,  ID  Pa.  M;  People  v.  AU 
bany.SI«ns.  SSI;  HoQrewv.  atone,  m  Pa.  4S6.  See 
notes  to  Louisville,  N.  A.  Jk  0.  B.  Co.  v.  Lucas  (led.)  6 
L-  B.A.1H:  Headv.  Nichols  (N.T.)  T  L.  B.  A.  UOt 
Smith  V.  Kanawha  Ooonty  Ot  (W;  Vaj  8  L.  K.  A.  81 

The  damage  for  which  recovery  may  be  had  must 
always  be  the  natural  and  proximate  oonaequenoe 
of  theaotoompUlDedof.  Tedderv.Hlldreth,t  Wta. 
tfT:  Walker  v.  BUa.  1  Sneed,  fiUb  Bbrgott  v.  New 
York,  »N.  Y.  M;  WUajr  v.  West  Jereer  B.  Co.  U 
N.J.L.HT. 


UL.B.A. 


18 


Digitized  by 


HAflBACHDanrn  ttopimn  Juuciae.  Coubt. 


Juke, 


detriment  of  the  plainUlb;  and  the  njode  !□ 
which  the  fraud  has  been  accomplished  ta  Im- 
material,  except  so  far  as  It  may  bear  oo  the 
notice  to  the  plaintiffs  or  their  reasooaUe  care. 

Shaw  v.  flprt  PAitip  A  0.  Gold  Mtn.  Go.  L. 
R.  13  Q.  6.  Div.  103;  Maciini*t»2i/at.  Bank  v. 
Field,  \m  Mass.  345;  Be  Bakia  S3.F.B.  Co. 
Xi.  R.  8  Q.  B.  584. 

A  corporation  is  estopped  to  deny  the  valid- 
Uy  of  certificates  issued  tn  proper  form  under 
the  seal,  and  duly  signed  by  the  officers  author- 
ized to  issue  certificates,  if  they  are  held  by 
DfrsoDS  who  took  them  for  Talue,  without 
kcowledge  or  notice  that  tb^  bad  been  fraud- 
ulently issued. 

AUen  V.  South  Boiton  B.  Go.  auprm/  Botton 
AA.  B.V.  Rtehardton.  185  Uass.  l78;  Maehin- 
Utt  Nat.  Bank  v.  Fidd,  tupra;  Pratt  v.  Tauti' 
ton  Copper  Oo.  133  Mass.  110;  Mooreav.  Citisetu 
Not.  Bank^Piqva,  111  U.  S.  166,  28  L.  ed. 
885;  JVew  York  AN.  S.  B.  Co.  v.  SiAuvlgr,  34 
N.  T.  SO;  BoibrookY.  JfewJermfZine  G>.  57  N. 
T.  616;  AAots  t.  Pwi  PhUip  A  C.  Gold  Min.  Co. 
mipra.  See  also  Bol(Un  y.  Metropolitan  iTof. 
Bank.  188  Mass.  48. 

The  plaintiffs  were  under  no  legal  obligation 
or  duty  to  ioTestigate  tlie  validity  of  the  cer- 
tificates received  by  them,  or.  to  question  Jew- 
ell's title  to  the  same. 

.   Sali^ry  MiUt  r.  Towntend,  109  Mass.  IIS. 

It  is  not  necessary  to  the  cODveyance  of  the 
legal  title  to  a  certmcate  of  stock  to  .record  the 
transfer  of  the  shares  In  the  books  of  the  cor- 
poration; tbedeliTery  of  the  certificate  wittaan 
assignment  thereof  is  sufficient. 

Lortnff  V.  SaliAury  MUU,  125  Mass.  150; 
Stone  V.  Baekett,  13  Oray,  881;  Bamet  r. 
.  Wfu€lcr.  19  Pick.  444. 

Metars.  Samuel  J.  Elder  and  Wmiam 
OtuhinsWait.  for  defendant; 

Plaintffl's  certificates  being  forgerles'are  not 
the  contracts  of  the  Company;  and  no  implied 
contract  can  be  raised  to  iseue  new  ones  in  their 
places.  To  have  complied  with  plaintiffs'  de- 
-nasda  would  have  been  toover^iMue  the  stock 
of  the  eorpwatlon,  which  ft  could  aot  be  com- 
pelled to  do. 

Allen  V.  South  Botton  B.Oo.9L.  B.  A.  716, 
150  Mass.  200,  207:  Bishop  v.  Batkit  GlmwA- 
dated  Co.  L.  R.  25  Q.  B.  I»v.  77;  BHtM  Mut. 
Bkg.  Co.  v.  Charnwod  Form  B.\(h.  L.  R.  18 
Q.  B,  Div.  714. 

A.  corporation  is  estopped  to  deny  the  valid- 
ity of  certificates  Issued  in  proper  form  uoder 
■  Us  seal,  and  duly  signed  b^  the  officers  autbor- 
-  ized  to  issue  certificates,  if  they  are  held  by 
persons  who  took  them  for  vahie  without 
knowledge  or  notice  U>at  they  had  beenfraud- 
■ulenllyi^ued. 

Allen  V.  South  Botton  B.  Co.  tupra. 

In  these  cases  the  certlflcates  were  not  "duly 
signed  by  the  officers  autborized  to  issue  cer- 
tificates, and  they  were  taken  under  circum- 
stances wbicb  put  the  taker  upon  Inquiry  and 
wbicli  affect  him  with  notice  of  aA  that  he 
could  ham  learned  by  inquiry. 

Fatrincton  v,  South  Botton  A  CS>.  6  L.  R.  A. 
849.  150  MflSft  406. 

esuMY.  p&ri  miitif  A  a  acta  Min.  Oo.  l. 

H.  18  Q.  b:  IMt.  166,  the  only  ease  in  which  a 
'  corporation  has  been  held  liable  for  a  fraudu- 
lent issue  of  stock  where  the  certificates  bare 
not  been  idgnedby  theiw(q)eroffloers,totekdily 
18  L.  a  A. 


distinguished  from  the  present.  A  decUration 
to  create  an  est<^pel  musibemade  "by  a  party 
whose  duty  it  was  to  know  and  state  the  tmtn 
and  be  relied  upcHi  by  one  who  had  no  other 
means  of  Information  or  was'fosltfled  in  rely- 
ingupoD  such  declaraUons. 
Bambleten  v.  Oentrat  Ohio  A  Cb.  44  Hd.  SSI. 

C.  Allen*  J.,  delivered  the  opinion  of 

the  court : 

The  by-laws  of  the  defendant  corporation 
provide  that  "each  stockholder  shall  he  eU' 
titled  to  a  certificate  of  stock  under  the  seal 
of  the  corporation,  and  signed  by  Ita  presi- 
dent and  treasurer."  The  certificates  taken 
by  the  respective  plaintiffs  each  called  for 
these  two  signatures  and  purported  to  bear 
them.  The  plaintiifs  were  therefore  apprised 
of  the  necessity  for  two  signatures.  In 
point  of  fact,  however,  the  certificates  did 
not  bear  the  siguature  of  the  treasurer,  hla 
name  having  been  forged  by  the  president. 
There  was  no  special  provision  in  the  by- 
laws, giving  the  president  anything  to  do 
in  respect  to  tho  issuing  of  certificates  of 
shares,  except  a  requirement  that  he  should 
sign  all  such  certiflcatas.  Transfers  were  to 
be  recorded  by  the  clerk.  Tlie  purchaser 
named  in  a  transfer  so  recorded  was  entitled 
to  a  new  certificate  upon  producing  the  trans- 
fer to  the  treasurer,  and  delivering  to  him 
the  former  certificates.  There  was  no  actual 
or  (»tensible  authority  In  the  president  to  is- 
sue certificates.  He  was  only  to  sign  them. 
The  certificates  taken  by  the  plaintiffs  were 
invalid  for  want  of  the  two  signatures  re- 
quired by  the  by-laws. 

But  the  plaintiffs  contend  that  tfae  defend- 
ant is  nevertheless  bound  to  make  the  certi- 
ficates good,  or  responsible  for  their  being 
bad,  on  the  ground  that  it  was  negligent  in 
permitting  Jewett  to  remain  prudent  of 
the  corporation,  In  view  of  his  previoun 
known  misconduct,  and  to  have  control  of 
its  certificate  book  and  seal,  and  that  the 
cases  fall  within  the  principle  that  where 
one  of  two  innocent  persons  must  suffer  a 
loss  from  the  fraud  of  a  tliird,  the  ^oas  must 
be  home  by  the  one  whose  negligence  en- 
abled the  third  person  to  commit  tne  fraud. 

In  order  to  reach  this  oonclusi(»i,  it  must 
be  made  to  appear  that  tiie  frauds  and  fot* 
geries  of  Jewett  were  such  natunl  and  prolK 
able  results  of  his  continuance  In  the  ofi9(ie 
of  president  ef  the  corporatimi  that  tbo  de- 
fendant ought  to  have  anticipated  and 
guaided  against  them,  and  also  that  the 
plaintiffs  on  their  part  exercised  due  dili- 
gence and  precaution  in. accepting  the  certi- 
ficates from  him. 

In  the  absence  of  any  previous  misconduct 
on  Jewett's  part,  it  could  hardly  be  main- 
tained that  th«te  was  any  negligence  on  the 
part  of  the  corporation  in  keeping  its  seal 
and  book  of  certificates  Of  shares  where  the 
president  could  have  access  to  them,  so  as  to 
be  able  to  remove  binnk  certificates  from  the 
end  of  the  book  and  impress  the  corporate 
eeal  uptm  them.  .  We  are  not  aware  tliat  It 
Is  customary  for  corporations  In  this  country 
to  keep. their  seals  or  books  of  certificates'  fn 
such  a  way  tliat  access  to  them  can  only  be 
had  when  two  or  Hom  offloen.are  present. 

J  .'  .  . 
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The  chief  Mfeguud  in  reaped  to  the  certiA- 
cates  it  the  neoeoai^  of  two  Bigiuttures.  Aod 
Mootdinfly  wban  ona  who  baa  bad  ooafidence 
reposed  id  bin  baa  availed  blmaelf  of  his 

opportonitj  to  oommit  a  fraud  upon  others 
by  means  of  forgery,  it  has  uaually  been 
held  Id  England  that  the  loas  was  not  a  nat- 
ural ur  probable  result  of  the  confidence  thus 
reposed,  even  though  it  showed  carelessness, 
and  that  it  was  too  remote  to  be  properly 
chargeable  upon  those  who  were  thus  careless 
in  repoaiog  the  confidence.  Bank  ef  Ireland 
T.  BeaoM'  CharitUt.  5  B.  L.  Cas.  880 :  ^ajOe 
«t  £ngiaitd  Bank  of  Enffiand,  L.  R.  21  Q. 
B.  Dir.  160.  176;  Stran  t.  North  British 
Aiutralatian  Go.  2  Hurlst.  &  C.  17S,  189. 
8ee  also  VtuUano  v.  Bank  of  Shiglattd,  h. 
R.  22  Q.  B.  Dir.  103.  117,  on  appeal.  L.  R. 
33a  B.  Dir.  248,  255,  368. 

The  plaintiffs  rely  much  on  ^aw  v.  Port 
PJulip  a  Gold  JA'n.  Co.,  L.  R.  13  Q.  B. 
Div.  103,  which  in  many  of  its  general  fea- 
tures much  resembles  the  present  case,  but 
with  certain  differences.  In  that  case  the 
•ecrttary  of  Uie  defendant  Company  issued 
a  oertiDcate  of  shares,  with  the  name  of  a 
director  forged  by  himself.  The  person  to 
whom  it  was  issued  bought  shares  on  the 
narket.  through  a  broker,  who  received  a 
transfer  signed  by  the  secietarr,  accompanied 
by  what  purported  and  in  all  respects  ap- 
peared to  be  a  regularly  issued  certificate  of 
iboae  flfaarea.  These  wen  deposited  at  the 
eompanr'a  office,  with  the  request  for  the 
issue  of  a  new  certificate,  in  the  usual  way. 
The  new  certificate  was  issued,  in  the  usual 
form  by  the  secretary,  but  the  signature  of  a 
directiv,  which  was  required,  was  forged. 
It  waa  a  part  of  the  regular  and  authorized 
duty  of  the  secretary  to  receive  and  examine 
uansfers  and  certificates  of  shares,  to  have 
trasafers  registered,  to  procure  the  prepara- 
tion, execnition  and  signature  of  certificates, 
with  all  requisite  and  prescribed  formalities, 
and  thereupon  to  issue  them  to  the  persons 
eaiitled  to  receive  Uiem.  Moreover,  the 
Company,  after  the  issue  of  the  certificate, 
paid  a  dividend  thereon,  by  check  signed  by 
the  aecnUry  and  two  directma.  The  decia- 
foB  of  tba  case,  which  was  net  heard  before 
the  court  of  appeal,  was  placed  on  the 
RTou nd  that  the  Company  had  made  It  the 
mity  of  the  secretary  to  proaire  the  prepara- 
lioo.  execution  and  signa*'ure  of  certificates 
with  the  prescribed  formalities,  and  there- 
upoQ  to  lame  them  to  the  person  entitled  to 
leoeWe  them.  The  principal  fact  upm  which 
the  decisfmi  turned  is  wanting  in  the  case 
before  us.  The  president  of  the  defendant 
corpOTation  was  not  the  proper  officer  to  ia- 
•ne  certificates,  and  the  certificates  which 
the  plaintiffs  received  did  not  come  from  the 
flAoa  ot  Uw  defendant  in  regular  course  of 
tauiaeas,  but  tbey  were  reoeived  by  the 
NaiatUEs  ander  prtTate  and  personal  transac- 
tioBs  between  themaelves  and  Jewett,  the 
prarideot. 

The  plaintiffs,  however,  contend  that  the 
prerious  and  known  misconduct  of  Jewett 
■ad  been  such  that  It  distinguishes  the  pres- 
ort case  from  others,  and  that  by  reason 
tbereof  the  defendant  should  be  held  respon- 
^le  tor  hJs  acta.  This  mlsoonduct  oHiaUted 
»L  R  A. 


in  olodging  his  shares  to  Evans  A  Co.  wbbn 
he  nad  agreed  to  pledge  tbem  to  his  asioei- 
ates  in  the  corp<mtioii.  Acocwding  to  i3ae 
original  understanding  when  the  corporation 
was  formed,  Estes  &  Lauriat  subscribed  and 
paid  for  tiie  whole  of  the  stock,  but  there 
was  an  agreement  under  which  Jewett  was 
to  have  the  option  of  buying  one  half  of  llie 
stock  at  a  certain  price  at  any  time  within 
one  year.  Jewett  was  president  of  the  com- 
pany, and  Jackson,  one  of  the  firm  of  Estes 
&  I^uriat,  was  treasurer.  In  the  absence  of 
the  two  senior  members  of  the  firm,  Jewett 
elected  to  take  his  half  of  the  stock,  but 
stated  that  he  oould  not  very  easily  pay  for 
it  then,  and  Jackson  consented  to  issue  the 
certificates  to  him  with  the  understanding 
that  he  was  to  give  his  notes  for  them,  ana 
that  Uie  film  would  hold  the  stock  as  coUat* 
eral.  The  stock  was  accordingly  Issued  to 
Jewett,  who  took  it,  and  did  not  pledge  it 
to  the  firm,  but  afterwards  pledged  it  to 
Evans  &  Co.  There  la  no  distinct  statement 
how  it  happened  that  Jewett  was  allowed  to 
take  away  the  certificates.  Instead  of  pledg- 
ing  them  on  the  spot  to  the  firm ;  nor  how 
soon  afterwards  he  pledged  them  to  Evans. 
Apparently  confidence  was  reposed  in  him, 
and  at  any  rate  there  is  nothing  to  show  that 
any  steps  were  taken  to  compelbim  to  pledge 
the  shares  to  the  firm  according  to  his 
promise.  What  Jackson  did  fn  consenting 
to  the  issue  of  the  stock  to  Jewett  without' 
retaining  tbem  in  pledge  was  within  his 
power  as  a  member  of  the  firm. 

On  the  whole,  we  find  nothing  to  show' 
that  the  corporation  or  Its  other  members  had 
reason  to  suppose  from  what  Jewett  bad  doue' 
that  he  would  be  likely  to  issue  forged  cer- 
tificates of  shares,  if  allowed  access  to  the 
certificate  book  and  seal  of  the  corporation; 
.<md  accordingly  It  is  not  to  be  held  respon- 
sible for  hla  criminal  fraud,  as  f an  act- 
made  possible  by  Its  negliirence. 

In  tno  cases  heretofore  determined  by  this 
court,  where  a  corporation  was  held  respon- 
sible for  the  fraudulent  Issue  of  shares,  the 
certificates  were  in  fact  signed  by  the  proper 
officers  whose  signatures  were  required,  and. 
there  was  carelessneas  on  the  part  of  the  presi- 
dent in  leaving  certificates  signed  in  blank 
by  himself  with  the  treasurer,  and  also  care- 
lessness on  the  part  of  other  officers  of  tb» 
Company.  AOen  v.  South  BotUm  B.  Ob.  160- 
Mass.  200,  6  L.  R.  A.  716. 

In  each  ease  the  entry  must  be— 

JudffnmU  m  the  verdiet. 


COMMONWEALTH  OP  MASSACHtl-  ' 

BETTS 
»■ 

Henry  8.  BROWN. 

(....Hass.....) 

TheaiCeiitt^eonwiODeavxtertediMV*  > 
able  with  mldin^  and  abetUa^  in 


Non^..Mlwi  and  oMton  ttf  erlne  an  oU  prfu- 
efpoli.  > 
Aoftme  who  eounsels,  aMs  or  abets  Id  the  com-' 
miNhni  of  any  offeoae  mar  be  flbarsed,  tried  and 
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Intojdotipy  UqnoM  into  m 

io  be  wdd  Ul«aUr,  vhere,  knowing  or 
tog  reuonable  mum  to  believe,  that  the  par- 
obaaer  lotende  to  aeU  th«n  lUecally,  be  liabituallr 
delivers  tbem  to  btan  either  penonollr  or  br  Ub 
eubordinates.  although  he  does  not  knor  that 
thOi  liquon  were  ordered  nnUl  ther  came,  and 
neithear  hai  nor  oould  bare  anytiilnv  to  do  with 
the  tnuuportatton  until  tbey  are  brought  to  the 

Ottf. 

(May  ae,  iwu 

EXCEPTIONB  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
made  during  the  trial  of  au  indictmeut  charg- 
ing defendant  with  bringing  into  Lowell  cer- 
tam  intozicttling  liquors  Mring  reasonable 
cause  to  beUeve  that  they  wen  intended  to  be 


sold  In  Tloladoii  of  law,  wbldi  Evmlled  In  de- 
fendant's conTlctlon.  OsmtkML 

The  facts  sufflctentlj  iqipear  in  the  opinion. 

Mr.  Walter  I.  Badcw  for  defendant. 

Mr.  A.  E.  PUUborar.  Attif-Om.,  t<ft  Uw 
Gmnmonwealtb. 

llorton,  J.,  dellTand  the  optnton  of  the 

court: 

The  defendant  in  this  case  was  duvged 

with  brinsin^  into  the  City  of  Lowell  cer- 
tain  intoxTeating  liquors,  having  reasonable 
cause  to  believe  that  the  same  were  Intended 
to  be  sold  in  said  city  in  violation  of  law. 
It  was  agreed  at  the  trial  that  the  City  of 
Lowell  granted  do  licenses  at  the  time  named 
in  the  complaint.   It  is  well  settled  that  one 


ooorlcted  In  the  same  manner  as  If  he  were  the 
prlaclpaL  Stale  v.  Sbenkle,  36  Kan.  IS.  See  also 
State  V.  OoBSBdy,  12  Kan.  SOO;  State  v.  Brown,  21 
Rao.  a*i  State  v.  Mosler.Sl  Kan.  8B6. 

Everyone  [wesent,  actually  or  oonstruotivelr, 
when  a  crime  Is  tielng  committed,  who  advte^ 
flidaorabete  Ite  oommiselon,  tea  principal.  United 
8Utea  V.  Gooding. »  C.  S.  IS  Wheat  480,  S  L.  ed. 
068:  Dalt«d  States  v.  Wilson,  1  Bald.  104;  United 
States  v.  Kelir.  2  Sprague,  SB;  Com.  v.  Campbell,  T 
Allen,  641;  People  v.  Woodward,  46  Cal.  298;  Ward 
V.  Com,  14  Bush,  238;  Kecaler  v.  Com.  12  Bush,  IS; 
King  T.  State,  XI  Oa.  121:  HawUna  v.  State.  IS  Oa. 

Boyd  v.  Slate,  17  Oa.  194;  Smith  v.  People,  74 
111.  144;  WUltams  v.  State.  47  Ind.  OS^  GotT  v.  Prime, 
X  Ind.  19S;  State  v.  Shelledr,  8  Iowa,  477:  Shannon 
V.  People,  6  Hloh.  71:  Strang  v.  People,  34  Ulob.  1; 
State  r.  Bicker,  2B  Ke.  H;  State  v.  Dnvla,  i»  Me.  408; 
State  V.  PfaUllps,  M  iSo.  47S;  Beg.  v.  I^moh,  S6  0.  C. 
Q.  B.  SOB:  Rea.  v.  HcHahon,  Id.  US:  Simpson  v. 
State.  6  Terg.  86S;  Reg.  v.  Wallis.  1  6alk.  S8S;  3 
Arobb.  Ortm.  Proo.  916;  Hateljr  v.  State.  15  Ga.  348; 
Dean  v.  State,  20  Ind.  496;  Com.  t.  Koapp,  9  Plclc 
Mi  Stata  r.  Cheek,  18  Ired.  L.  114:  State  t.  Lym- 
bum.  1  Brer.  W;  Baker  v.  State,  12  Ohio  St. 
S14:  Welch  V,  State.  8  Tex.  App.  418;  Wells  v. 
tHate.  4  Tex.  App.  26;  Floyd  v.  State,  12  A^  43; 
hea.  V.  Howell,  9  Oar.  *  P.  487:  Beg.  v.  Traoy,  S 
llod.»8i4  BLConi.84;  1  Hale,P.  C.238;l  RuaseU, 
Crimes,  9th  ed.  49;  1  Wharton,  Crlm.  Law,  8th  ed. 
SD8. 

A  person  present  and  enoonraginir.  consenting, 
aiding,  or  advising  another  person  to  plaoe  an  ob- 
BtructkMi  on  a  railroad  track,  U  as  guilty  as  the 
latter.  State  v.  Douglass,  44  Kan.  n& 

Ihla  case  was,  faowerer,  reversed  on  rehearing. 
See  State  v.  Douglaes,  tupra,  when  It  was  held 
that  ooeotaUy  oonaentlna  to  the  oommieslon  of 
•  orlme,  where  no  expressed  eonsent  either  by 
word  or  aot  Is  given,  does  not  make  the  person 
oonsenting  guUty  of  any  ottense,  following  Clem  v. 
State,  33  Ind.  418;  State  v.  Coz.  66  Ho.  28:  White  v- 
People,  81  TIL  8S3i  State  v.  HUdreth.  9  Ired.  L.  440, 
UAm.Dee.  SMhl  Wharton,  Crlm.  law,!  211,  a,  d. 

Persons  who  are  laoapabte  personally  of  oommit- 
tlng  a  oertaln  orlme  may  be  punished  as  prlnoipals 
If  they  take  part  as  aiders  and  abettors,  although 
there  ts  no  reference  to  them  in  the  statute  dfr' 
•eriblng  the  cdfense.  United  States  v.  Stevens, 
44  Fed.  Bep.  188;  United  States  v.  Bayer,  IS  Nat. 
Bankr.  Beg.408:  Boggus  v.  State,  84  Oa.  2^  State  v. 
Sprague.  4  R.  I.  257;  Rex  v.  Potis,  Buss.  A  R.  863. 
Audley'8  Case.  8  How  St.  Tr.  401;  Bex  v.  Gray.  7 
car.  *  p.  164;  Reg.  v.  Crlsham,  Oar.  ft  H.  167. 

Parties  co-operating  are  all  prineipaU. 

Where  two  persons  are  jointly  Indteted,  one  fOr 
the  murderous  act,  and  the  other  for  aiding,  ebet- 
t4ng,  asslstlna,  eta,  both  are  prlndpals.  Slate  t. 
^ndeison,  6  West.  Bap.  4M^  88  Xa  lUL 


It  Is  Immaterial  which  of  two  parties  co-operatlog 
In  the  oommlsBion  of  the  offense  Inflicts  the  wound, 
ae  tbe  law  Imputes  the  Injury  done  by  one  aa  the  act 
oftbeother.  State  v.Payton,7West.Rep.  181. MMo. 
220.  See  State  v.  Blan,  SO  Uo.  81%  Htate  v.  Ander- 
son, 6  Weet.  Bep.  420,  SB  Ho.  312;  2  Wharton.  Uonit- 
clde,  1 888;  State  v.  Dalton,  87  Uo.  14. 

so  a  blow  Inflicted  by  one  is  a  tdow  by  all  par- 
Udpants;  each  la  deemed  agent  of  ail,  and  bis  acts 
are  the  acts  of  all.  UcGIdqIs  v.  State,  81  Oa.  235; 
Patton  V.  State,  6  Ohio  St.  487;  Fonts  v.  State,  7 
Ohio  St.  471;  Clawson  v.  State,  14  Ohio  St  234;  Hut- 
Uig  V.  State,  17  Ohio  St  583;  King  v.  State,  21  Oa. 
821:  Lewis  T.SUte,  88  Ga.  181;  People  v.  Woody.  45 
Cai.  281^  BrMer  v.  State,  28  Ala.  107;  State  v.  An- 
thony, 1  MoGord,  L.  881^ 

iYoeurincr  coimniislon  of  orlme. 

One  who  acts  tfarousrh  another,  even  if  that  other 
be  UmieU  inoompetoit  to  ootnmit  the  offense  as 
from  insanity  or  Intent,  Is  ■  prlnolpaL  Berry  v. 
State.  10  aa.6U;  BfauAbum  v.  State,  S  Ohio  St.  148; 
State  V.  Leamard,  41  Tt  685;  Bex  v.  Giles,  1  Moody, 
C.  0.  165;  Beg.  v.  Tyler,  8  Car.  ft  P.  016:  Beg.  v. 
Maoley,  1  Cox.  C.  C.  104:  Bea*  v.  Palmer,  l  Leach,  O. 
aioe;Bu8BeIl.Crimea,S3;4K.Oom.  a:IBale,P.a 
19:1  Wharton.  Crlm.  I«w.8ch  ed.  •  212;  Post.  840;  1 
Bast,  P.  0. 118;  1  Hawk.  P.  C.  chap.  81, «  7. 

So  one  who  acts  through  tbe  medlimi  of  an  Inno- 
oent  agent  to  principal  In  the  orime.  Com.  v.  HU], 
11  HasB.  188;  Adams  V.  People,  IK-T.  HSt  GHate  t. 
Fulkerson,Phni.  L.88B;  Pecvle  v.  Peabody,  98  Weod. 
478;  Collins  v.  State,  8  Heisk.  14;  Beg.  v.  Michael,  9 
Oar.  ft  P.  856;  Reg-  v.  Maseau,  Id.  tOt;  Reg.  v.  Clif- 
ford, 2  Oar.  ft  K.  SOL  See  1  Wharbm,  Crlm.  Law, 
6tbed.l8L 

Oneem|floyhur>n  sgent  to  asristln  theexeoutloa 
of  a  criminal  aot  Is  equally  guilty.  IbiKee  t. 
State,  9  West  Bepw  888,  111  Ind.  818;  1  Wharton* 
Grim.  Law.  247. 

.AU  arv  prlne^ais  4n  misdnMaiiork 

At  common  law  all  are  principals  In  misdemean- 
ors (Green  v.  State,  18  Ho.  88%  Stipp  v.  State,  11 
Ind.  02:  1  Wharton,  Crim.  Law,  8th  ed.  1 228),  as  In 
the  Illegal  sale  of  liquors.  Coin.  v.  McDonald.  151 
Mass  687:  Com.  v.  Major,  8  Dana,  288. 

Inciting,  encouraging,  and  aiding  another  to 
commit  a  misdemeanor  ts  Itself  a  misdemeanor. 
Jones  V.  Surprise,  4  New  Bng.  Rep.  SH,  84  N.  H.  8(8. 

Upon  the  trial  of  a  complaint  ehaiglng  the 
keeping  intoxicating  liquors  for  Illegal  sale,  where 
there  to  evidence  that  defendant  and  another  pur- 
chased  liquor,  placed  It  In  bottles  and  took  It  to 
tbe  tair  grounds,  where  it  was  drunk  by  various 
penons  who  paid  money  for  the  same,  the  case  was 
properly  submitted  to  tbe  jury.  Com.  v.  Murphy, 
l«rHaaB.H5w  See nots to  Butler  T.  People (UDIL. 
B,A.«L 
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who  aids  another  in  committing  a  misde- 
meanor is  equally  guilty  with  one  who  actu- 
ally commits  it  (Gm.  t.  Aw.  8  Oray.  441 ; 
Com.  T.  Drew,  8  Cuah.  FsopU  T.  Shrwin, 
4  Denio,  129:  United  BUOm  r.  Gooding,  25 
U.  S.  12  Wheat.  475,  6  L.  ed.  AOS ;  dm. 
V.  Gannett,  1  Allen.  7  ;  Jteg.  v.  Greentoood,  16 
Jnr.  890),  and  this  rule  has  been  applied  in 
this  Btate  to  statutory  offenses  arising  under 
the  Liquor  Iaw,  so  called.  Goth.  t.  wUUgan, 
144  Mass.  17S,  8  New  Eng.  Rep.  801 ;  Om. 
T.  H'trphy.  145  Haas.  250. 

In  the  present  case  there  was  no  testimony 
directly  connecting  the  defendant  with  the 
transportation  of  uie  liquoiB  which  he  was 
diar^N]  with  bringing  Into  the  City  of  Low- 
ell. The  next  question  is  whether  there  was 
any  evidence  tending  to  sbow  that  he  aided 
or  abetted  in  any  way  in  bringing  Uiem  into 
that  city.  Ana  we  think  were  waa  sndi 
•rldeaoe. 

Tint  defendant  was  the  agent  In  Lowell  of 
the  New  England  Despatch  Company,  which 
was  a  common  carrier  between  Boston  and 
Lowell  and  other  places.  He  drove  one  of 
the  wagons  in  Lowell  and  hired  and  bad 
charge  of  the  other  drivers  tiiere.  In  the 
ordinary  course  of  the  btuiness  of  the  com* 
pany  some  of  the  goods  carried  by  It  to 
Lowell  were  received  and  transported  in  the 
following  way :  Custoraera  in  Iiowell  wrote 
Ihelr  oiders  which  were  enclosed  In  sealed 
envelopes  directed  to  certain  parties  In  Boston, 
and  sent  or  brought  them  to  the  company's 
office  in  Lowell.  Sometimes  the  defendant 
took  them  and  sometimes  others  in  the  ofBce, 
but  generally  ibe  cashier.  These  orders  were 
pnt  into  a  messenger's  box  in  the  office  and 
were  taken  by  the  messenger  to  Boston  and 
there  delWered  to  the  various  parties  to  whom 
they  were  directed.  AnoUier  person,  a 
tlriver.  in  the  companv's  employ  at  Boston, 
cal  led  at  the  various  placei  for  tbe  goods  thus 
ordered  and  collected  and  delivered  them  to 
the  baggage  master  of  the  Boston  &  Maine 
Bailrmd,  who  placed  them  In  the  baggage 
car  under  the  charge  of  one  of  the  company's 
Lowell  messengers  and  on  the  way  to  Lowell 
they  were  chewed  oif  by  the  messenger  on 
tbe  way  bills  accompanying  the  goods. 
Neither  the  defendant  nor  any  of  the  em- 
ployes knew  the  contents  of  the  orders  and 
the  way  bills  did  not  describe  the  contents 
of  the  packages.  When  tbe  goods  arrived  at 
Lowell  they  were  delivered  to  the  employes 
of  the  company,  of  whom  the  defendant  was 
one,  and  they  deliveied  tliem  to  the  parties 
ordering  them. 

Tbe  liquors  In  question  were  brought  into 
Lowell  by  the  company  in  the  ordinary  course 
of  business  as  thus  described,  but  the  de- 
fendant had  no  personal  knowledge  that  they 
bad  beat  ordered  or  were  to  be  received  at 
Lowell  till  they  wers  in  the  company's  office 
at  Lowell  and  n<me  of  the  other  employes  at 
the  Lowell  office  knew  of  It  till  the  messen- 
ger checked  off  tbe  pa^gee  containing  them 
sfter  the  train  had  left  Boston.  There  was 
evidence  tending  to  show  that  a  part  of  the 
llqnora  described  in  tbe  complaint  were 
marked  "B  Club"  and  that  the  defendant  told 
one  of  the  government  witnesses  that  liquors 
marked  "B  Clab"  were  to  be  dcaivered  to 
llL.lt.A. 


such  persons  In  Lowell  as  should  be  desig- 
nated by  a  man  named  Bartlett  in  Ixnrell; 
and  a  short  time  prior  to  the  8th  of  Septem- 
ber, 1890,  tlw  day  named  in  tiie  eom^alnt, 
liquors  msAed  "B  Glnb"  on  tin  boxes  of 
which  were  the  company's  tags  had  been 
found  in  places  in  Lowell  where  liquors  were 
illegally  sold.  There  was  also  evidence  that 
the  defendant  knew  or  had  reasonable  cause 
to  believe  that  a  portion  of  the  liquors  In 

?[ue8tion  were  intended  to  be  Bold  In  Lowell 
n  violation  of  law  and  that  tbe  express 
company  had  previously  lirought  intoxicat- 
ing liquors  into  Lowell  with  such  knowled|re 
or  with  reasonable  cause  to  believe  that  it 
was  to  be  sold.  It  also  appeared  that  the 
defendant  had  been  before  cautioned  by  police 
officers  at  Lowell  not  to  deliver  liquor  to 
illegal  dealers  therein  and  had  replied  that 
be  was  not  doing  different  from  other  express 
OMnpanies  and  was  not  doing  as  mndi  as 
some  of  the  others.  It  further  appeared  that 
te^ms  under  defendant's  direction  had  been 
delivertn]^  liquors  constantly  since  the  first 
of  May  and  he  stated  in  the  course  of  his 
testimony  that  he  had  to  see  that  things  went 
on  right,  that  he  had  dune  of  the  teams  and 
drove  some  himself ;  that  ne  first  took  diarge 
after  the  goods  reached  Lowell  and  that  he 
meant  he  wasn't  bringing  so  mudi  beer  aa 
the  rest  of  the  companies. 

Upon  this  evidence  It  was  clearly  compe- 
tent for  tbe  jury  to  find,  as  they  must  have 
found  under  tbe  instructions  of  the  court, 
that  the  despatch  company  undertook  the 
business  of  transporting  Intoxicating  Hquora 
to  Lowell  indiscriminately  as  a  general  and 
habitual  practice  where  it  knew  or  had  rea- 
sonable cause  to  believe  that  the  same  were 
intended  to  be  used  in  violatitHi  of  law.  And 
the  jury  roost  have  further  found,  as  they 
were  also  justified  In  doing  under  the  in- 
stractlons  of  tbe  court,  that  the  defendant 
knew  that  such  was  its  course  of  bnsioess  and 
knowingly  assisted  and  aided  in  the  same  by 
his  own  acts  and  that  the  liquors  in  qucstiou 
or  a  part  of  them  were  brought  into  Lowell 
in  pursuance  of  such  general  course  of  busi- 
ness in  which  the  defendant  so  participated, 
and  were  in  fact  illegally  transported,  and- 
that  defendant  perfonuBd  a  neoessary  part  of 
the  machinery  in  carrying  on  this  Illegal 
business, 

Tbe  defendant  cannot  excnse  himself  on  tbe 
ground  that  be  did  not  know  that  the  order 
was  sent  from  Lowell  for  the  liquors  in  ques- 
tion or  Uiat  he  did  not  know  they  were  com- 
ing from  Boston  until  they  were  received  at 
the  company's  office  in  Lowell  or  that  he  did 
not  himself  bring  them  or  manually  aid  in 
bringing  them  from  Boston  to  Lowell,  and' 
could  not  have  forbidden  or  controlled  their 
transportation  from  Boston  to  Lowell.  Wben 
the  liquors  arrived  at  Lowell  he  knew  or  bad' 
reasonable  cause  to  believe  that  they  were 
intended  for  sale  in  Lowell  in  violation  of 
law.  He  had  reason  to  know  from  the  course 
of  tlie  business  that  they  had  been  brought 
to  Ijowell  from  Boston  pursuant  to  an  onliT 
from  a  dealer  in  Xx)well  to  a  dealer  in  Bostun. 
And  he  knew  that  when  they  arrived  at  I-ow- 
ell  both  the  shipper  in  Boston  and  theorderer 
in  Lowell  expected  (bat  he  would  aid  in  for- 
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warding' itbcfen  to  Uieir  destination  to  Lowell. 
1^0  bimselt  expected  to  do  this  and  to  do  it 
aa.  one  atop  In  the  tcaasportation  from  the 
yondorin  Baab»  to  the  purctaaaer  and  llleni 
•oiler  in  Lowell.  In  tibe  itrlct  Hnae  of  uie 
words,  therefore,  he  was  aiding  in  bringing 
into  Lowell'  intoxicating  liquors  with  reason- 
mble  cause  to  believe  that  they  were  to  be 
there  sold  in  vlolatioo  of  law.  He  was  one 
link  in  the  chain  of  tranaportatloD  from  the 
shipper  Id  Boston  to  the  illegal  seller  in 
Lowell  and  he  knowingly  ud  TOluntarily 
occupied  that  position,  it  was  not  neoeasary 
that  he  should  know  at  erery  moment  and 


every  step  what  everyone  else  dtd  who  wa4 
engaged  in  aiding  or  abetting  or  committing 
the  misdemeanor.  So  far  as  he  was  concerned 
all  that  was  neeessaty  was  that  it  should  ap- 
pear that  he  knowingly  aided  In  the  com- 
mission of  the  misdemeanor  charged.  If  he 
did  he  was  liable.  Beg.  r.  Suii^Ml,  9  Car. 
&  K.  380. 

For  these  reasons  a  majority  of  the  coart 
think  that  there  was  do  error  in  the  instruc- 
tions and  that  the  defendant's  requests  were 
ri^tly  refused. 


IOWA  SUFREH£  COURT. 


;  MT  ZION  BAPTIST  CHURCH  «t  of., 

V. 

a  A.  WHITMORE  et  at. 

(....Iowa....) 

1.  The  majority  of  tb«  aaembars  of  & 
Bftptlst  Church*  although  It  Is  independent 


in  govflmment,  have  no  power  to  dlveft  tk» 
ohurob  proper^  to  the  propagation  ot  dootrlnea 
ooDtraiy  to  BaptlHt  articles  of  Mth  and  ohurob 
oovenanta;  and  on  attempting  to  do  so  Otej  majr 
be  ealotned  from  Interfering  with  tlM  proper  UM 
and  control  of  tbe  property  by  the  minorltr. 
S.  The  dedalon  of  a  Baptlot  oonneU  on 
the  Joint  call  of  both  flactUwa  of  a  Ba|^ 
tlst  Church,  which  agree  to  accept  It  as  filial. 


Nora.— SoderfoBtfeal  low;  church  doetrfnea  hv 

Vba  doctrine  ot  a  reltglous^oongiegatlon,  adhe- 
rence to  wbloh  Is  a  condition  of  membenihlp,  must 
he  determined  by  tta  rules,  oonotltutlon.  or  by- 
lawa  Bait  Norway  Lake  N.  B.  £h  CSmndi  v.  HaU 
VOTBOa,  tf  XlOD.  BOB. 

Tbe  church,  or  spiritual  body,  as  to  Its  doctrine, 
government  and  worship,  la  to  be  governed  and 
icgulatod  by  Its  own  peoullar  roles.  White  Uok 
Quarterly  lleetlag  v.  White  Llok  Quarterly  Meet- 
ing. 80  Ind.  US:  Chase  v.  Obeney.  W  111.  888. 11  Am. 
Bep.  lOt.  Bee  Olbson  v.  Armstrong.  ^  B.  Hon.  481: 
Bouldln  V.  Alexander,  88  C.  8.  IS  WaU.  181. 21  L.  ed. 
m-,  Watson  V.  Oarvln.  H  Ho.  858;  Hale  v.  Bverett, 
n  N.  H.  9,  U  Am.  Rep.  8B;  Oonnttt  t.  Reformed 
Prot.  Dutch  Chundi  of  New  Prospect,  H  N.  T.  SU: 
Beformed  Prot  Dutch  Church  v.  Bradford,  8  Cow. 
4S7;  Dleffendorf  V.  OsnaJoharleBef.Cal.Chnrob.S0 
Johns.  U;  Fenarla  v.Vaeooncellee,  81  IlL  XK;  Bruo- 
neBOMrerr.  BuhrcMULlB^  H^ipy  v.  Morton,88 
ntaas:  FtBMv.Flald,9Wend.88t:  Oafflr.  Oreer,  88 
bid-UE. 

In  the  case  ot  Gable  v.  HUler.  10  Paige,  887,  4  L. 
ed.  1118.  the  learned  chancellor  donbted  the  sound- 
Dsmot  Ma  former  deoWonsi  but  Ua  decree  was  re* 
versed  by  the  bigiiest  court  to  tbis  State,  bya  vote 
of  fourteen  to  three.  Chase  v.  Cheney,  supm;  Mil- 
ler T.  Gable,  2  Deulo,  482. 

Tbe  decision  of  a  religious  judicatory  as  to  what 
Is  oonsistsat  with  a  partloular  doctrine  Is  ooneln- 
irtve  on  otvU  courts.  Bast  Norway  Ukm  N.  K  L. 
Church  V.  Halvorson,  «ui>ro. 

Whether  any  olvtl  tribunal  In  tbe  State  could  Ia< 
terfere  to  prevent  the  nuOorlfey  of  tbe  oorpontm 
Inareligtawasooletr  from  Intioduolng  cbanges  to 
the  dootrinee  or  modea  of  worship  In  thelrchurobes 
as  they  might  deem  expedient;  where  all  roUgions 
are  not  only  tolerated,  but  are  entitled  to  equal 
protection  by  the  principles  of  the  Constitution,— 
^lOere.  HUler  v.  Gable,  8  Denio,  OSS. 

Beltglous  doctrines  wlU  be  examined  by  dvll 
courts,  when  rights  of  property  depend  on  adfaer- 
enoe  to  them,  only  so  far  as  to  detomlne  the  fact 
of  adheriagtoor  teaching  them;  but  no  attempt 
wtUbemadetodetemlne  tteir  abstnwt  tmtta  or 
18  L.  R.  A. 


falsehood.  East  Norway  Lake  N.  B.  L.  Cburoh  v. 
Halvorson.  supra. 

If  a  majority  adhere  to  the  organlaatloB  and 
doctrines,  they  represent  the  church.  Bouldto  v. 
Alexander,  supra. 

Those  who  rraoaln  fUthtol  to  their  allegiance  to 
the  ehnroh  and  Ita  doctrines  are  tts  '^httul  mem- 
beis."  Beeitoteto3nnierT.  Breat(Ta.)UL.B.  A. 
814. 

An  expulsion  of  the  najorl^  by  tbe  minorltr  Is 
a  void  act.  Bouldto  V.  Alexander,  sapra. 
Ckiireh  pnvertv;  tlfle.  In  whom  ssits. 

Ihe  title  to  ofaaroh  property  ot  a  divided  oongre- 
gatloQ  la  In  the  faction  In  harmony  with  Its  own 
law  and  ecclesiastical  laws,  usages,  customs,  and 
principles.  HoUoberts  v.  Houdy.  1  West.  Hep.  926, 
10Ho.App.88:  Bodil*aApp.e»PB.4a& 

Aa  organised  church  cannot  be  devested  of  Ita 
property,  even  by  a  majority  ot  ita  memben,  tmtfl 
disbanded  or  disrupted  scoordlng  to  custom,  Mo- 
Roberts  V.  Houdy.  supra;  Venable  v.  Goffman,  8  W. 
VaSUi 

Honw  raised  for  a  speolllc  purpose  Iva  oongre- 
gatloD  does  not  vest  abedutely  In  either  bishop  or 
priest,  but  twIongB  to  the  ooDgregation;  and  truii- 
tees  appointed  by  the  congregation  to  receive  it. 
Amlsh  V.  Oelhaus,  Tl  Iowa,  ink 

A  conveyance  to  trustees  for  the  use  of  a  relig- 
ious society  executes  alegal  estate  In  the  congrega- 
tion Itself.  Pemsler  v.  Seibert  (Pa.)  5  Cent.  Kep, 
nU  Brendle  v.  German  Het.  Cong,  ot  Jackson  Twp. 
a8Pa.4Uk  Gr1«ttsv.Oope,ITPa.88. 

A  conveyance  to  trustees  of  a  religions  society, 
TTithout  naming  them,  or  any  ot  th«m.  vests  the 
title  In  the  corporation  named  In  the  deed,  and  not 
in  any  IndlrMuale.  Keith  ft  P.  Goal  Co.  v.  Bingham, 
87  Ho.  188. 

A  majority  of  seoedera  cannot  carry  tbe  church 
property  Into  a  separate  oonneetion.  SeeOaUer. 
MiUer,  10  Paige,  887, 4  L.  ed.  UU;  Den  t.  Bolton,  U 
N.  J.I..8a8. 

An  Act  providing  tor  the  contingency  (rf  a  dlvls* 
ion  ot  a  reUglous  society,  the  majori^  to  dedde 
to  which  branch  the  congregation  shall  thereafter 
belong.  Is  void  so  far  as  It  diverts  the  trust  proper- 
ty from  the  intended  uses.  See  note  to  Ftotey  v. 
Bient  (Ta.)  U  L.  B.  A.  81C 
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tbat  the  dootrbjct  Unight  by  tbe  majority  f actioa 
kic  not  in  barmooy  with  the  teaohlnsra  of  tbe 
denomlDatloD.  la  conclusive  aod  maybe  adopted 
by  a  court  u  the  ImA  of  Its  aoUoo  lo  fflTloff  the 
control  of  tbe  ofaurob  ptopertr  to  the  other 

tJunetun.) 

APPEAL  by  complainants  from  a  decree  of 
the  District  Court  for  Vao  Buren  County  in 
EsTor  of  defendants  in  a  suit  brouglit  to  enjoin 
defendants  £rom  unlawfully  uSng  csrtniD 
church  buildings  and  recordB  and  tnm  inter- 
fering wiUi  compMoants'  use  of  the  same. 
Betemd. 

Tbe  facts  are  stated  in  tbe  opinion. 
3Umn.  Crmiff.  MeCr»i7  *  Cralff  aod 
SloMi,  Work  *  Bromu  for  appellants: 
The  Mt.  Zion  Baptist  Cbnrcb  was  Incorpo* 


rated  December  13;  IS&t,  «Bd  at  Ok  . time  of 
ite  (Hrganizatioa  adoptiois  tbe  arttdcs  of  faltit 
and  coTeaantpublItd»ed  ia  the  miautea  of  tlie 
Des  Uolnes.  Bi^iitiflt  .AjBsoclRUoa-  in  the  year 
1848.  Tbe  Church  thus-  organized  cannot  be 
converted  into  a  different.cbttrcb,-ereD  thou^ 
the  Church  to  which  it  is  idianged  bad  subset 
quently  tbe  same-faitb.    .    '  '   '  - 

Mr»t  CoTiatUuiionai  PrfiAff.  CS&sreft  t.  ■  Obn* 
gregatioml  Soc.  23  Iowa,  568. 

That  cannot  be  done  inside  of  Um  Chundt 
by  a  majority  which  they  could  not  do,  by 
t^ing  to  transfer  the  church  property  to  a  dif- 
fetent  denomination. 

2  Wait,  Act.  &  Def.  263;  Hale  v.  Eoerett,  53 
H.  9,  10  Am.  Bep.  82;  Kinleeadv.  ^eEee,  9 
Busfa.  536;  8ekM>n^ A^.  07  Pa.  U8.  d  Am. 
Bep.  41S. 


Tben  a  Bdim  baa  ooomted  In  a  otmndk  organi. 
BtloBwdi  party  BHvaltenMte  In  tin  weekly  use 
of  tliediinoh.  Bowdea T. MoLeod,  I BOw.  Ob. 588. 

«i..ea.3n. 

DMindton  between  oftwrch  and  corporotton. 

Tttm,  ts  K  diitioottoo  between  tbe  ohoroh  aod  the 
eorpcsatioii.  A  ohnroh  k  an  InMsial  part  of  the 
corpnattoD.  or  latber  it  Is  0ie  oorpoiatlon  in  Its 

fplittualAp«olty.  Hirdhiv.BeoondBapt.Churoli. 
SI  Mkb.  m.  Bee  lawyer  t.  Olpperiy,  T  PbIks,  881. 
4  L.  ed.  lOk  Robertson  v.  Bullions,  U  N.  r.  »8: 
BBllportT.ToOker,SiBarth286;  Bortel AaKKdate 
Btf .  Orareb,  M  Baib.  ttC:  HlUerv.  Chible,Sl>eBio, 
«i  FMola  V.  VaMWoceUes,  n  lU.  »;  CalUns  v. 
Cbnay.  >  111-  MS;  Keyser  r.  Stanslfer, «  Ohio,  388; 
StainKn  T.  ftoet,  8  B.  Mmi.  flS8:  QermaQ  Bvangeli- 
STOaet.  T.  rwsler,  17  La,  Ann.  U7;  O'Hara  v. 
Sladb  n  Fa.  ^  8ol>ter  r.  TrlnHy  CSiurota.  100  Mass. 
1:  Wshatfa  T.  OampbelU  S8  Mloh.  Ill:  Hale  v.  Bver- 
«tt.aN.  H.71. 

OTerthediurob  aa  niob,  tbe  legal  trlbuools  do 
not  pf'rf^w  to  have  any  JnrkdletiOD  whatever,  ex- 
cept to  protect  tbe  ehrll  risrtata  of  oth«!B,and  pre- 
mrethepubUopeaoe.  CAuue  v.  Cheney,  68 111.800. 
11  Am.  Rep.  KM. 

Wben  it  appean  to  have  been  tbe  Intention  of  the 
founte  of  a  tnist  tat  leHglODS  wotablp.  that  a 
wrttoilar  doctrine  sbouM  be  pwached.lt  !■  not  In 
tbe  power  of  the  truateee.  or  of  the  congregation, 
ta  alter  the  designed  objeoti  of  tbe  Inatitatlon.  St. 
Mary'bCainrcbCkse.TSerg.ftB.aaV;  Denv.Boltoo, 
BN.J.I..S8L 

TiMleee  cannot  fasten  on  tbe  lostltation  tbe  pro- 
■lulgation  of  doctflnee  contrary  to  tboee  whtoh 
were  Intended  by  the  founder  of  tbe  society.  Nor 
can  all  tbe  other  ineint>eTS  of  tbe  congretration  call 
upon  a  gtngle  zemalntng  trustee  to  effectuate  scch 
ctange.  OalgdalUe  v.  Alkman,  1  Dow.  P.  C.  1: 
Foley  T.  Wontoer,  t  Jao.  ft  W.  S46c  Leslie  r.  Btmte, 
t  Buaa  114:  Davia  v.  Jenkins,  8  Ves.  *  a  1GB:  Hllll- 
■an  T.  lUtcbelL  8  MyL  ft  C.  7S,  1  HyL  ft  K.  M. 

If  the  iBlaort(7  of  a  church  congregation,  not 
aeUng  within  tbe  regular  organization,  gel  togeth- 
er and  MBume  to  elect  trustees,  there  Is  not  the 
color  of  an  election  which  wDl  make  them  de  faetn 
o(km.  Bast  Norway  lake  N.  £.  U  Church  v. 
BdTonoD.ttHlnii.SOa 

ArWMiM  ofcMletmrU  oner  rsKptoweMaooiof tow 

Bkbn  of  ivoperty'w  ot  eontraot.  ot  r^lgioos 
omnixatloM.  are  under  the  protection  of  tbe  law. 
and  tbe  actions  ot  tbelr  members  subject  to  Ita  re- 
Mnlnls.  Watson      Jones.  88  U.  &  IS  Wall.  879.  20 

Led.  an. 

Outnts  having  no  eocleslaatioal  Jurisdiction  oen 
aetmisBorqiMstliHiordtauuTaola  otcbunfltdls- 


oiplloe.  Tbelr  only  jorlsdtotioaalpOweirartMe  from 
the  (TonfltotiogtdalnH  of  tbe  parties  to  tbe  ofauroh 

ptoDcrty  and  the  use  of  It  Ibid.,-  dtrlit  Churob  v. 
Phillips,  6  DeL  Cb.  139. 

Civil  courts  will  interfere,  with  churches  or  re- 
IlHiousassoclatlonB  only  wben  rights  ot  pcopertflr 
and  dTli  rights  are  involved.  Grimes  v.  Harmon, 
SB  lad.  218:  Ferrarla  v.  Vasoonoelles,  31  IlL  18: 
Dleffendorf  v.  Canajoharie  Ref.  Cal.  Church,  20 
Johns.  I*.  German  Ref.  Cburch  v.  BeU)ert.3  Pa.  291; 
Shannon  v.  Frost,  8  B.  Hon.  988:  OarUn  v.  Pentck. 
5  Busb,  110, 9  Am.  L.  Betr.  N.  &  flOi  Storbn  v.  Bden, 
LB.lH.L.ScApp.M8. 

Where  there  is  a  schism  In  a  religious  societr, 
though  the  existence  of  the  peculiar  faith  or  doc- 
trines of  eltlierlmuiob  ma^  be  Inddentally  involved 
in  an  Inquiry  zdatlTe  to  the  xlgbta  of  property,  all 
tbat  tbe  court  can  do  Is  to  enforce  tbe  obsen-anoe 
and  exeontlou  of  an  ascertained  trust.  Hale  v. 
Bverett,  68  N.  H.  Tl;  People  V.  Steele,  2  Barb.  307. 

Wbeve  property  la  conveyed  to  a  religious  society 
to  promote  the  teachings  of  particular  religious 
doeteince.and  the  funds  are  attempted  to  be  divert- 
ed to  tbe  support  of  different  doctrines,  chancery 
under  tIsgeneralJurMdioOonover  trust  will  inter- 
fere for  the  purpose  of  carrying  out  tbe  Intention 
of  tbe  donors.  Bobertson  v.  Bullions,  9  Barb.  US. 

From  the  early  days  of  Cbrlstlaolty  UniUirian 
and  Trinitarian  liave  always  been  deemed  antago- 
nistio  systems,  and  tbe  oourta  have  decided  that 
funds  given  to  support  the  teaching  of  the  one  of 
them  are  misemployed  and  perverted  when  applied 
to  support  tbe  teaohlnf  of  the  other,  add  have  re- 
dressed suf^  mlsemploymeat.  Atty-Clen.  v.  Pear- 
son. 8  Heriv.  888,  7  Bim.  SOQ;  Shore  v.  Atty-Oen.  0 
Clark  ft  P.  880:  Atty-Gen.  v.  eOwre.  11  Sim.  Wti  Atty- 
Oen.  V.  Wilson,  is  Sim.  ZIO;  Atty-Gen.  v.  Drunt- 
mond,  1  Connor  ft  L.  210, 1  Dru.  ft  W.  aESi  Atty-Oen. 
V.  Hatton,  7  Ir.  Bq.  612.  tA.^  Miller  r.  Cable,  % 
Denlo,  iSB,  U8;  SStory,  Eq.  11191,  a. 

courts  will  examine  mto  proceedings  of  reUgloua 
bodies  with  indulgence,  and  will  suppoae  their  pro- 
ceedings done  In  oonforml^  with  existing  rights, 
rather  than  In  grow  usurpation  of  authority.  Ma- 
son V.  MuncBSter,  £2  U.  B.  9  Wheat.  446, 8  L.  ed.  131. 

In  determining  the  question  of  legitimate  succes- 
sion of  a  religious  society,  where  a  separation  has 
taken  plaoe.  a  court  will  adopt  the  rules  of  such 
society  and  enforce  tta  poUty  In  the  Spirit  and  to 
tbe  effect  for  whlob  It  was  darigned.  Rottmann  v. 
Bartllng,  22  Neb.  876. 

Where  tbe  Constitution  H  aUent  as  to  tbe  Inter- 
pretation of  certain  boobs  adopted  by  It,  Ui  respect 
to  which  honest  differences  of  i^tnlon  arise,  otvt: 
courte  will  not  bold  that  adherence  to  either  Inter- 
pretation fpm  fattn  dissolves  memberabip.  Baat 
Norway  Lake  N.  B.  L.  Church  t.  Halvoison,  48 
Htnn.OOB.  -  - 
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In  cue  of  the  dlrislon  of  a  relfgfoiH  corpo- 
ratiOD.  the  title  to  tbe  cbarch  property  will  re- 
main with  those  who  retain  their  connectioD 
with,  and  conform  to  tbe  usases  and  discipline 
of  the  orgaoizalioD  with  which  they  have  been 
cfmnectea,  although  they  may  constitute  only 
a  minority. 

8  Wait,  Act.  &  Def .  268,  dtlne  WinOrenner 
T.  CMder,  48  Pa.  M4:  Sehnarri  App.  tvpra; 
Newburgh  Asioe.  Re/.  Ckureh  7.  Theotoffieal  Beih. 
TruiUet,  4  N.J.  Eq.77;  OineinnatiM.E.  Church 
T.  Wood,  6  Ohio.  288;  FBrraria  Vtuemeelie*, 
38  IlL  4M;  Cewi*  T.  Watmm,  4  Bnab,  298; 
Awb/fn  V.  Alexander,  62  U.  a  15  Wall.  181, 
21  L.  ed.  69. 

When  property  is  conveyed  to  a  religious 
corponttion  to  promote  the  teaching  of  particu- 
lar religious  doctrines,  and  the  funds  are  at- 
tempted to  be  diverted  to  different  doctrines, 
It  to  tbe  duty  of  (^nceiy  to  interfere. 

MiUer  v.  OeiU,  »  Deoio.  402;  BoACe  App. 
60  Ftt.  468.  8  Am.  Rep.  875;  Bottmann  T. 
BarttiHff,  88  Neb.  876. 

Equity  will  award  the  poesesaloa  of  the 
property  to  those  who  are  the  true  adherents 
to  ihe  doctrines,  teachings  and  faith  of  tbe 
church,  and  enjoin  the  aeciMiers  from  the  true 
faith  of  the  church  from  in  any  manner  inter- 
fering with  them  therein. 

Sehnorr'a  App.,  Soihi'i  App.  and  Boitmann 
T.  Bartling,  tupra;  Knwdrn  v.  iMtheran 
Ohumhee  of  3t.  John  and  St.  Peter,  1  Sandf. 
Ch.  489,  7  L.  ed.  888;  Orime*  v.  Harmon.  36 
Ind.  188;  State  v.  Farrie.  45  Mo.  188;  Siaor^» 
App.  62  Fa.  428;  ffenderton  v.  Hunter,  S9  Pa. 
886;  Feitel  T.  FSnt  German  Eoe.  ef  M.  B. 
Ghvreh,  6  Kan.  692;  MeRinnm  T.  Qrimt,  S 
Bush,  401. 

If  the  trust  was  created  for  the  benefit  of 
those  adhering  to  a  particular  denomination, 
courts  of  law  will  acoept  and  follow  tbe  deter- 
mination of  tbe  proper  eccleaiasdcal  tribunals 
as  to  who  are  adherii^  ud  in  subozdiDatlon  to 
tiiat  denomination. 

Firtt  Constitutional  Pretbff.  Chureh  v.  Oon- 
greffationai  8oe.  38  Iowa,  567;  8  Wait,  Act.  & 
Def.  p.  256;  Hamum  v.  Dreher,  1  Speers,  Eq. 
87;  Chate  v.  Cheney,  68  Dl.  509.  10  Am.  L. 
Reg.  K.  S.  295;  Oerman  Reformed  Church  v. 
Seibert^  8  Pa.  391;  MeQinnUv.  Wataon,  41  Pa. 
9;  ConnUt  v.  Rtformed  Pnt.  Dutch  Church,  4 
Lans.  839.  affirmed' 54  N.  T.  651;  Lueas  v. 
Oaee.  9  Bush,  297. 

Tbe  holders  of  the  legal  title  to  churtdi 
property  are  regarded  in  a  court  of  equity  as 
holding  it  in  trust  for  the  maintenance  of  tbe 
fahh  and  worship  of  the  organization,  and  any 
diversion  of  it  to  another  use  is  so  far  a  breach 
of  trust  as  to  demand  ibe  interposition  of  the 
court. 

Harmon  v.  Dreher&ni  Kniakern  v.  Lutheran 
CfmrcJiea  of  Si.  John  it  St.  Peter,  eupra;  Aity- 
Geii.  V.  Pearson,  8  Meriv.  358;  Baker  v.  Falee, 
16  Mass.  487:  BtOHrine  v.  Jennings.  10  Pick. 
127;  Wafon  v.  Jonee,  80  U.  S.  18  Wail.  680, 
aOL.ed.  666. 

Mewrt.  "WhmrPT  *  WaUker.  for  appel- 
lees: 

If  there  be  a  difference  of  opinion  between 
tbe  plaintiffs  and  defendants  as  to  what  the 
Bible  leaches  with  reference  to  sanctification, 
and  the  defendacls  are  in  a  majority  and 
plaintiffs  a  minorilyf  acooxding  to  Baptist 
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practice  and  usage  there  is  but  one  remedy, 
namely:  "They  may  retire  and  find  a  home 
In  some  other  church;  or  Ihey  may  organize 
themselves  Into  a  new  one." 

Hiscox,  Baptist  Church  Directory,  p.  58, 
note  6;  First  OonstUutioiua  Fr^.  murdk  v. 
Congregational  Soe.  38  Iowa.  668. 

The  council  bad  no  power  to  render  any 
judgment  of  any  kind.  If  it  is  claimed  to  be 
anything  more  than  merely  advisory,  then  tt  ia 
not  such  a  tribunal  as  tbe  practice  ta  the  Bap- 
tist  Church  authorizes. 

Hiscox,  BapUat  Churdi  Diredoiy,  pp.  199^ 
181,  notes  1, 10;  "Tbe  Baptist  Chureh  iCuiual'* 
by  Dr.  J.  M.  Pendleton. 

The  investigation  of  a  dispute  between  mem- 
bers of  a  church,  by  a  committee,  according 
to  cbuicb  re^nlation^  though  applied  for  by 
both  parties  and  attended  by  both,  can  have  no- 
effect  upcm  tbdr  l^al  rights  and  the  award  fif 
Uie  committee  Is  not  evldenoe  in  a  court  of 

2  W^t,  Act.  &  Def.  p.  366. 

Tbe  legal  tribunals  of  the  State  have  no  ju- 
risdiction over  tbe  cburcb  or  its  members.  It 
is  not  the  province  of  courts  of  justice  to  de- 
cide or  to  inquire  what  ^stem  of  religious 
faith  ia  moat  consistent,  or  what  religious  doc- 
trines are  true  or  what  are  false  Id  any  case. 

2  Wait,  Act.  &  Del  p.  256;  Chase  v.  Cheney, 
68  III.  509.  11  Am.  Rep.  102;  Hartford  First 
Bapt.  Chureh  v.  tt'itlurea.  8  Paiffe,  296.  3  L. 
ed.  159;  Laioyer  v.  Cipperly.  7  Puise.  281,  4  L. 
ed.  166;  Robertson  v  Bullions,  9  Barb.  64; 
Dieffendorf  v.  Oantj^aharie  B^.  Cat.  Church.  30 
Johna.  18;  eerman  Btf.  Ohunh  v.  Sfibert.  8 
Pa.a91;  ^Ano)tv.ji^.8B.Hoa.S38:  Qar- 
tin  V.  Peniek,  S  Busb,  110;  ^te  v.  ffebrev 
Congregation  "  Dispersed  of  Judah,"  80  La.  Ann. 
305,  33  Am.  Rep.  318;  State  v.  Ferris.  45  Mc. 
183;  Lueas  r.  Case,  9  Bush,  297. 

The  civil  couris  will  not  revise  tbe  acts  or 
dttsi^HW  of  churches  or  religions  societies  up- 
on ecclesiastical  matters,  but  will  interfere  only 
when  civil  or  property  rights  are  involved. 

Salev.  h'irstBeg.  Bapt.  Church,  63  Iowa,  26; 
Bird  V.  at.  Maries  Chureh,  Id.  568;  Fadmuv. 
Braunborjr,  78  Wis.  257. 

OrMiger,  J.,  delivered  the  opinion  of 
the  court : 

TbeMt.  Zion  Baptist  Church  was  organized 
in  October,  1842,  and  incorporated  in  De- 
cember,  1851,  and  is  located  at  Bonaparte, 
in  Van  Buren  County.  In  1853  it  became  the 
owner  of  lots  10  and  11,  in  block  13,  in 
Bonaparte,  and  has  erected  buildings  thereon 
for  tbe  use  of  the  society,  including  a  church 
and  parsonage.  The  articles  of  association 
provide  that  '*  the  articles  of  faith  and  church 
covenants  published  In  the  minutes  of  the 
Des  Moines  Baptist  Association  in  tbe  year 
1848  shall  be  the  articles  of  association 
adopted  by  this  church,  together  with  such 
rules  of  order  as  we  may,  from  time  to  time, 
adopt,  and  the  same  is  hereby  adopted. "  In 
1885,  because  of  the  teachings  of  one  Aura 
Smith  and  his  brother,  of  an  experience  or 
condition  of  "sanctiflcalion  by  a  second  ex- 
perience," or  "8in}ess  perfection,"  there  were 
differences  of  opinion  and  trouble  amonp 
the  members  of  the  Church.  The  pastor  of 
tbe  Church,  Rev.  C.  L.  Custar,  one  II.  A. 
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Wliitmore  and  otiiers,  were  regarded  as  ad- 
bcients  of  the  doctrine  thus  taught,  aod 
placed  under  charges  of  heterodoxy,  with  a 
nquesl  that  a  council  of  ministers  and  dea- 
cons lie  conTened  to  hear  and  adjust  the 
complaints.  The  persona  thus  charged  were, 
st  a  regular  meeting  of  the  church,  without 
^al  or  investigation,  excmerated  from  the 
diarge  hy  a  motion  for  that  purpose.  This 
action  was  bad  on  the  7th  of  January,  1888. 
On  the  4th  of  FebruaiT'  thereafter  charg^ 
were  pxeferred  against  J.  D.  Israel,  L.  H. 
Mills,  J.  H.  Murphy,  Mrs.  Troutmsn,  and 
Mrs.  Cox,  who  were  of  those  opposing  the 
alleged  new  doctrines.    The  charges  were: 
"(1)  for  disregard  of  anthoritr ;  refusing  to 
sDbmit  to  the  requirements  of  the  Church ; 
setting  aside  tJie  authori^  and  majority  of 
tbe  Chiirdi  in  its  actions  and  ruling ;  (3) 
for  contention  and  aMte ;  causing  division ; 
being  leaders  of  evil ;  destroying  the  peace 
of  £e  Church;  attempting  to  divide  tbe 
Church ;  C3)  for  false  witness,  testifying  to 
things  known  to  the  Church  to  be  entirely 
false,  against  Bro.  0.  L.  Custar  and  other 
members  of  the  Church  in  good  standing.  ** 
Thoe  was  no  trial  upon  the  charges,  bnt  the 
Cbnrcb  proceedings  show  as  follows :  "  The 
charges  are  of  such  a  nature  as  to  require 
immediate  action,  and  motion  to  exclude  the 
parties  named  from  the  fellowship  of  the 
Church  carried."  The  record  from  this  for- 
ward recognizes   two  "factions"   in  the 
Churdi,  one  designated  as  the  "Whitmore 
fsction.*  and  tbeoHieraBihe  "Israel  faction 
snd  they  are  so  generally  spoken  of  in  the 
record  and  arguments,  t^e  Whitmore  faction 
beisg  largely  in  the  majority.    On  the  6th 
of  June,  ISSo,  the  Israel  faction  about  fifteen 
in  number,  assembled  at  the  house  of  Mr. 
Imel,  and,  becanae  of  the  difflcultles  exist- 
iu  In  tiie  Church,  canaed  by  the  false  doc- 
trmea  being  taught  in  tbe  Chttfdi  by  the 
'lonner  pastor,  BeT.  Cnstart  and  other 
memhers  of  the  Church,   ,   .   .  namely, 
mnctiScation,  a  second  blessing,  especially 
to  be  sought  tor.  and  atnless  perfection,  and 
by  using  nnscrlptural  discipline,"  decided 
«Bt  they  constituted  "the  true  and  original 
B^itist  Chnrdi  of  Bonaparte and  It  is  this 
otl^Izatlott,  wldi  certain  of  its  members, 
tkat  are  parties  plaintitf  for  and  on  behalf 
of  those  naring  a  common  interest ;  the  de- 
fcoduts  being  H.  A.  Whitmore  and  others, 
(r  and  on  behalf  of  those  "associating  and 
actlne  with  them. "  The  Israel  faction,  after 
deddlBg  that  it  was  the  Church,  called  to 
its  serrlce  as  pastor  Rev.  J.  L.  Cole,  and 
■OQfht  the  poaseasion  and  use  of  the  church 
bQiiding  and  property  then  in  the  possession 
of  tbe  Whitmore  faction,  which  was  refused. 
On  tbe  lit  of  August.  1888,  a  council  of 
Baptist  ministers  assmnbled  at  Bona- 
pute.  at  the  joint  call  of  tbe  two  fiactions, 
■ad  tiw  following  Is  tbe  leooid  of  the  matters 
to  be  submitted  to  It : 

'The  statement  of  reasons  for  calling  the 
nxmcil  was  read  by  tbe  minority,  of  which 
the  following  is  a  synopsis:  '  (1)  That  two 
braUwra,  William  and  Aura  Bmlth,  being 
pnfusully  ministera  of  the  gospel,  came  into 
«n  midst  early  in  1889,  preaching  the  doc- 
tnas  of  entire  aaDctiflcatioi  and  rinleas  per- 
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fection,  inviting  all  professing  Ctarlstisnfl  to 
seek  this  experienoe,  and  ridiculing  Chris- 
tians who  failed  to  accept  this  invitation, 
and  finally  urging  those  who  did  accept  this 
invitation  to  attend  holiness  prayer  meetings. 
That  Brother  C.  L.  Custar,  a  former  pastor 
of  this  Church,  and  several  members  of  this 
Church  followed  after  these  Smith  brothers, 
and  accepted  tbe  aforesaid  doctrine.  (3) 
That  Brother  Custar  taught  this  doctrine  from 
the  pulpit  of  this  Church.  That  a  holiness 
prayer  meeting  was  organized  In  the  spring 
of  1886,  and  carried  on  till  May,  1888.  That 
members  of  this  Church  professed  entire 
sanctiflcation,  neglecting  the  regular  meet- 
ings of  this  Churdi  for  holiness  meetings. 
That  this  doctrine  became  a  means  of  dis- 
turbance and  alienation  of  feeling  among  the 
members.  (8)  That  the  teaching  and  accept- 
ance of  this  false  doctrine  has  oeen  a  cause 
of  tbB  difference  of  opinion  and  of  the  action 
of  a  minority  in  wganizing  the  new  body 
and  claiming  to  be  the  real  Booa^arte  Bap- 
tist Church.  [Signed]  J.  D.  Israel  and 
others. 

"Reasons  for  calling  a  council  were  read 
on  behalf  of  the  majority  party;  of  which 
the  following  is  a  copy;  'The  Bonaparte 
Baptist  Church  organized  the  council  to  ex- 
amine its  faith  and  practice ;  its  fhith  witli 
reference  to  the  doctrine  of  sanctification  :  Its 
practice  or  discipline  with  regard  to  the  ex- 
clusion of  certain  members  of  the  church, 
who  have  since  formed  another  (vganization. 
and  claim  to  be  the  original  and  true  Bona- 
parte Baptist  Church.  We  want  to  know  if 
we  have  so  far  departed  from  the  faith  once 
delivered  to  the  saints  that  we  can  no  longer 
be  recognized  as  a  regular  missionary  Baptist 
CSiurch.  We  desire  to  know  wherein  we  have 
wnmged  those  wluxn  we  have  excluded,  that 
we  may  oonfess  the  same,  and  do  all  in  our 
power  to  repair  the  broken  walls  of  our  be- 
loved Zioo.  [digned]  H.  A.  Whitmore,  C. 
L.  Custar,  Com. '  » 

J.  D.  Israel  and  H.  A.  Whitmore  as  **  lend- 
ers," and  on  behalf  of  their  respective  foe- 
tiona,  aigned  the  following:  "For  the  sake 
of  peace  and  harmony,  and  for  tbe  glory  of 
our  common  Lord,  It  is  hereby  agreed  that 
the  findings  and  recommendations  of  this 
council  shall  be  accepted  as  final,  and  in  tbe 
fear  of  and  by  the  help  of  God,  we  will 
carry  them  out  in  spirit  as  well  as  in  letter. 
[Signed]  J.  D.  Israel,  H.  A.  Whitmore." 

I^ch  party  selected  a  person  to  conduct  the 
examinations  in  Its  behalf,  and  the  record 
states  that  the  examination  was  "thorougli. 
satisfactory,  and  conducted  in  good  spirit." 
Revs.  Cole  and  Custar  were  appointed  to  re- 
ceive tbe  decision  of  the  council  "on  behalf 
ot  their  parties,  respectively, "  and  afterwards 
the  council  unanimously  returned  the  follow- 
ing flndinga :  **  (1)  We  find  that  the  doctrine 
of  entire  sanetlfication.  taught  by  the  Smith 
brothers,  Miss  Bomack,  and  confessed  l;^  also 
by  Bro.  C.  L.  Custar,  In  the  Church  is  not 
In  harmony  with  the  teachings  of  the  Baptist 
denomination  which  deny  instantaneous  sane- 
tlfication, the  socalled  second  blessing,  and 
sinless  perfection.  We  hold  to  a  true  spirit- 
uality In  our  churdws ;  to  a  high  standard  of 
Ohrlatlan  living;  to  progreasiva  attainment 
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and  growth  In  gnxx.  On  tbe  other  band,  we 
hold  thai  the  doctrine  of  entire  aanctification 
la  enbTeraive  of  the  Terr  end  sought;  de- 
stnictlTe  of  the  peace  of  our  chnrcbea,  in 
some  instanoea  destroving  the  churchea  them- 
selves; and  diould  be  avoided  m  a  deadly 
error.  We  are  rejoiced  at  the  noble  ataiM 
taken  by  Bro.  O.  L.  Cuatar  in  confeastnft  his 
error  in  respect  to  this  doctrine,  and  we  trust 
that  juster  Tiews  of  scripture  teaching  on 
this  point  may  prevail  In  this  Church  and 
community.  (S)  The  council  recommend 
that  th«  tmching  of  the  atrave  erroneooa  doc- 
trine of  second  experience  or  entire  sanctlS- 
catiun  be  taught  in  this  Church  no  more,  for- 
ever;  and  t^t  the  teaching  of  it  in  this 
Church  or  permitting  it  to  be  taucht  in  the 
Church  is  a  Just  cause  for  church  discipline. 
(8)  We  find  that  Hm  exclusion  of  the  three 
members  of  tbe  choir  was  juatlflable  and 
regular,  and  we  recommend  to  the  young 
ladles  that  they  make  suitable  acknowledg- 
ment to  tbe  Cniurcb.  (4)  We  find  that  the 
exclusion  of  J.  D.  Israel,  L.  H.  Mills,  Jas. 
Hurphy,  Mrs.  C.  O.  Troutman,  and  Mrs.  J. 
W.  Cox  was  hasty  and  unjustifiable.  We 
recommend  that  the  action  of  the  Church  in 
excluding  them  he  at  once  rescinded. " 

At  a  regular  meeting  of  1^  Church  August 
19,  1888  (both  factions,  as  we  understand), 
the  decision  of  the  council  was  on  motion 
accepted,  and  the  action  of  the  Church  in 
expelling  J.  D.  Israel  and  others  on  the  4th 
of  February  was  rescinded.  At  a  meeting  of 
the  Church  on  the  lOtb  of  September,  1^, 
the  Church  annulled  its  action  of  August  19, 
and  again,  on  Uie  8d  of  Novemlwr,  it  took 
action  on  the  flndlnga  of  the  council  sep- 
arately, and  rejected  numbers  1  ^nd  2,  being 
those  with  reference  to  the  doctrine  of  sane- 
tification.  The  petition  recites  the  substance 
of  tbe  foregoing,  and  contains  averments  tliat 
the  defendants  and  those  associated  with 
them  have  departed  from  this  faith  and  prac- 
tice of  the  Baptist  Church,  and  are  using 
the  church  building  and  recmda  for  the  bene- 
fit and  promotion  of  doctrines  and  a  faith 
contrary  to  and  in  violation  of  tite  faith, 
covenants,  and  practice  of  the  Baptist  de- 
nominations, to  maintain  which  the  said 
Church  was  organised  and  the  buildings 
enxrted.  The  relief  wmght  ia  Uiat  the  de- 
fendants be  restrained  from  Interfering  wiUi 
tbe  plaintiff  In  tiie  free  use  of  the  church 
buildings  and  property  for  their .  legitimate 
use  as  a  place  of  worship  and  teadbiing  tbe 
doctrines'  of  the  denomination. 

The  answer  puts  in  issue  the  allegations 
of  the  petition  that  Uie  defendants  luve  de- 
parteil  from  the  faith  and  practioe  of  the 
Baptist  Church,  and  are  using  the  church 
property  or  records  for  a  piirpone  in  viola- 
tion of  the  teachings  and  doctrines  of  the 
denomination,  and  deny  tliat  tlie  plaintiffs 
are  denied  the  free  use  thereof  for  any  legiti- 
mate punmse.  The  council  found  the  doc- 
trine of  "entire  sanetifloatioh,"  as  taught  by 
Smith  brotliers,  waa  "not  In  harmony  witJi 
the  teachings  of  the  Baptist  denomination," 
but  "subvenlve  to  the  very  end  sought," 
and  "  destructive  of  the  peaoe"  of  the 
churches.  The  correctness  of  this  doctrine  as 
a  rule  of  faith  aad  obqemnca  In  the  Baptist 
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Church  was  In  dispute  between  the  factlona. 
It  was  not,  as  Indicated  by  appellees'  argu- 
ment, a  question  of  the  tnito  or  falsity  of 
ttie  doctrine  on  scriptural  autht»ity,  but  waa 
it  in  accord  with,  or  aubversive  of,  the  got- 
eoants  and  practice  of  the  Baptist  Church, 
with  the  limitations  imposed  by  its  articles 
of  association?  This  was  a  purely  theolog- 
ical question,  and  a  council  of  theologians 
from  that  church  was  a  proper  tribunal  to 
determine  such  a  question,  and  was  so  recog- 
nized and  agreed  upon  by  the  parties.  It  is^ 
however,  contended  by  appellees  that  they 
are  not  bound  by  this  finding  of  the  couu* 
cil,  and  we  notice  their  reasons,  or  at  least 
some  of  them.  Much  stress  is  laid  upon 
the  fact  that  each  Baptist  society  is  an  in- 
dependent body,  witii  no  higher  ecclesissti- 
cat  authority  for  Its  control :  that  Its  form 
of  government  ia  angregatiooal  where  a 
majority  govern ;  and  mat  it  is  within  itself 
"a  little  republic"  It  should  be  in  mind 
that  it  is  the  distinctive  character  of  the 
Baptist  Church  government  that  Is  relied 
upon  to  make  it  ap  exception,  and  free  it 
from  the  generally  expressed  rule  of  law, 
by  which  a  mint^ity  of  an  association  may 
claim  its  property  against  a  majority  see- 
ing to  divert  it  from  its  legitimate  use.  A 

3 notation  from  appellees'  argument  will  in- 
icate  clearly  the  objection  to  be  met.  It  ia 
said :  "  Yes,  vre  rep«it  attain  if  this  Church 
or  any  other  Baptist  church  desii'es  to  cltange 
its  'articles  of  faith'  or  belief,  it  may  do  so,, 
if  a  majority  of  its  members  ooncur  therein. 
If  it  desires  to  change  to  a  Mormon  ohurrh  It 
may  do  so,  and  bo  persoa  or  persons,  no  man 
or  t>ody  of-  men,  either  civil  or  eoclesiastl- 
cal,  hu  any  right  or  power  to  Interfere.  It 
owes  no  allcgfance  to  any  man  or  body  of 
men,  except  a  majority  of  its  own  members. 
It  lias  no  creed  except  the  Bible,  and  tlie 
right  of  its  own  members  to  interpret  that 
according  to  the  dictates  of  their  own  con- 
sciences. If  a  majority  of  the  mcmi^ers  of 
that  Church  believe  the  Bible  to  teach  a  cer- 
tain doctrine,  then  that  la  'Baptist  doctrine,  * 
because  that  Church  has  tJie  right  and  ttiff 
power  to  determine  for  itself  what  tlie  Bible 
teaches,  and  no  other  church  or  (torches  has 
any  right  to  interfere  therein.  The  Baptists, 
as  a  denomination,  have  no  creed.  Tliere  ia 
no  sttdi  tiling  as  a  one  Baptist  church  with 
one  Baptist  creed  or  belief.  All  there  ia 
of  'Baptist  creed'  consists  in  the  right  of 
ea(4i  separate  church  to  interpret  the  Scrip- 
tores  for  itself,  and  to  say  for  Itself  what  it 
Iwlievea  the  .Sctiptures  to  teach.  There  arc 
as  many  '  B^tiat  churches'  as  there  are  sev^ 
eral  societies  or  conitregations.  There  are  as 
many  '  Baptist .  deDomfnations  or  creeds'  is 
there  are  several  societies  or  congregations 
which  h&ve  given  expression  to  their  belief 
of  what  the  Scriptures  teach."  Afterward<j 
foUowstbeconclusion :  "  Weconclude,  theo^ 
if  there  be  a  difference  of  opinioa  between 
the  plaiQtiffs  and  defendants  aa  to  what  tiie 
Bible  teaches  with  reference  to  sanctification. 
and  the  defendants  are  in  a  majority  ami 
plaintiffs  a  minority,  acoordiog  to  Bitptist 
pnirttce  and  usage  there  is  hut  one  remedy, 
namely,  'they  may  retire,  and  find  a  iioma 
in  some  other  churai ;  or  they  may  orgtutixo- 
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tbetnaelTM  into  a  new  one.'"  This  exolu- 
siveoesa  of  gorenuDsnt  within  the  strict 
lines  of  eoclesiaatical  anthwlty  may  be  on- 
ceded  :  bat  we  «re  otnutnlMd  to  doubt  that 
my  writer,  either  nptnteoclesiastical  or  civil 
law,  where  a  coDtroveroy  iDToIved  the  right 
at  a  minority  of  an  association  to  have  its 
property  devoted  to  the  purpose  for  which  it 
was  given  or  granted,  baa  laid  down  a  rule 
so  broad.  As  we  think  these  statements  and 
the  conclusioD  lay  at  the  foundation  of  other 
errors  into  whidn  appellees  have  fallen,  a 
brief  consideration  ca  them,  and  some  rules 
of  law,  will  render  a  consideration  of  many 
questions  unnecessary. 

Let  it  be  understood  at  the  outset  that  we 
sre  not  adjodicating  the  right  of  any  person 
to  a  religious  belief  or  practice,  nor  are  we 
to  (letflTOiine  the  truth  or  f^sifrr  at  the  doc- 
trine of  "■anctifioKtion,"  or  "sinlsM  perfec- 
tion." Upcm  authority  so  general  as  to  l>e 
b^ood  qiMstion  it  is  held  that  property  given 
or  set  apart  to  a  church  or  religious  assoeia- 
tfon,  for  its  use  In  the  enjovment  and  pro- 
mnlg&tioD  of  its  adopted  fsiUt  and  teachings, 
is  by  said  church  or  associatioubeld  in  trust 
for  Hut  purpose,  and  any  monber  of  the 
ehnrdi  or  anociation,  less  than  the  whole, 
may  not  devest  tt  therefrom.  The  following 
cases  more  or  Jess  directly  sustain  the  rule, 
sod  are  but  a  few  of  the  many  bearing  on 
tlte  question  :  Kniakem  v.  LutKeran  Chv/nhet 
ry  .sr.  John  <t  8t.  Peter,  1  Sandf.  Ch.  480,  7 
h.  ed.  888;  At^  Otn.  v.  Peanon,  8  Merlv. 
Km :  Baker  v.  Fidet,  16  Mass.  467 ;  BMibim 
r.  Jenningt,  10  Pick.  172;  Hale  v.  Jhsratt. 
53  N.  H.  9:  Lmeiter  v.  Oipperljf,  7  Paige, 
Wl,  4  L.  ed.  156;  ffmiford  Fint  B^. 
Vhurdk  V.  WitAerOt,  8  Paige,  299,  8  L.  ed. 
In9:  ffarriixm  r.  Hogie,  U  Ohio  St.  304; 
Fidd  V.  Field.  9  Wend.  401 ;  Q<Me  v.  MiOer, 
lf>  Paige,  687.  4  U  ed.  1118,  %  Denio,  493 ; 
(}iwinnati  M.  B.  Ohttreh  v.  Wood,  5  Ohio, 
SS4:  Happg  v.  Morion,  88  HI.  898;  Laaton 
T.  Keibeneon,  61  111.  407;  Dublin  Ctue,  38  N. 
H.  4W;  Watmm  v.  jMie$,  80  U.  8.  18  Wall. 
fi7S.  30  L.  ed.  666 ;  Fadneu  y.  Bremnborg,  78 
Wis.  257 :  Firtt  OoneHUMonal  Pretby.  Okarth 
V.  OamgregaHvii^  8oe.  tt  Iowa.  S67. 

Tbe  Mt.  Zion  Baptist  Church  came  into 
possession  and  ownership  of  tbe  property  it 
BOW  holds  under  a  profession  of  faith  and 
practice  limited  by  the  "articles  of  faith  and 
dinrch  covenants  published  in  the  minutes 
of  the  Dee  Moines  Baptist  Association  in  the 
year  1848,"  which  we  understand  to  accord 
with  tlw  teachings  of  the  Baptist  denomina- 
tion. These  articles  of  faith  and  church 
vorenants,  and  ^e  teachings  with  wliich 
thpv  aoe<HCl,  are  a  limitation  on  the  trust  or 
use  to  which  the  property  may  be  applied. 
ISicc  distinctions  or  shades  of  opinion  on 
doctrinal  points  or  practice  do  not  merit  tbe 
ioterferencc  of  a  court  of  equity,  and  it  is 
nly  when  tbe  departure  fmn  the  faith  is  so 
"DMantlsl  as  to  amount  to  a  divmion  of 
the  property  from  the  trust  purpose  that 
courts  win  Interfere.  The  council  selected 
t>T  Uw  parties  declared,  in  effect,  the  doc- 
trines tsurbt  by  Smith  brothers  to  be  a  deadly 
emn-,  and  deMruetive  of  the  peace  of  the 
Chordi.  Tnoting  tUs  fladlng  the  prss- 
as  l^itlmoto  and  true  lot  tbe  purposes 


of  the  case,  and  the  situation  Is  that  proper^ 
l^ven  and  devoted  to  the  promottcm  as  the 
BoDtitt  Church  is  being  used  for  its  dettruo- 
tiob.  Appellees'  contention  because  of  their 
claims  for  the  distinctive  or  Independent 
character  of  the  Baptist  Church  by  vMcta  m 
majorl^  may,  without  limitation,  govern, 
would  permit  this  result.  Tbey  take  the 
Scriptures  as  the  only  limitation  npmi  or 
authoricy  over  the  power  of  the  ohurcb,  both 
as  to  q>irltual  ana  material  affairs,  wltiiiu 
the  diurcfa ;  and  wherein  the  members  may 
differ  the  majority  control,  without  relereiioe 
to  the  original  purposes  of  their  sssoolation. 
The  error  of  appellees  In  their  claim  fortbe 
"liMlependency^of  tbe  majority  la  a  Baptist 
diurch  lies  in  a  mistaken  conception  of  what 
should  he  tmderstoodt^  "government.'*  Tte 
power  of  Um  majority  to  goveni  ts  derivattvsk 
andthesoBToeof  derlvatMn  limits  tbepowen 
Tbe  organisation  gave  birth  to  the  C&urcdr, 
and  a  power  to  govern  tte  Church.  The 
CbuECh  Is  Baptist  because  of  the  filth  nad 
oovmants  that  make  It  so.  It  is  not  tbe  fatth 
and  covenants  that  need  or  are  to  be  governed, 
bot  the  members  In  the  enjc^roent  and  ful- 
flllment  of  the  same.  The  power  to  govern 
the  Church  gives  no  power  to  change  Urn 
Church  or  tbe  faith  and  covenants  ^at  flu  its 
character.  The  property  of  this  CSrari^  fs 
the  common  property  of  all  Its- members,  and 
each  baa  such  an  Interest  therein  that  he  may 
insist  that  it  shall  be  devoted  to  the  religious 
faiUi  for  which  if  was  given.  The  Manner 
of  tbe  application  is  delegated  to  the  jodp- 
meat  of  a  majcd^  of  tbe  nKcsbers  or  tm 
Cbnrdi,  but  there  Is  no  delegation  of  authot^ 
Ity  to  the  majority  to  apply  It  te  tbe  fid- 
vaneem^t  of  a  churoh  of  anotlier  faith  by  a 
direct  transfer,  or  by  obanglng  the  faith  of  « 
majority  of  the  members  of  uie  Ctaoroh.  It 
is  when  smA  an  attemtit  ts  mads  that  a  court 
of  equity  will  interfere  to  protect  the  rigbtb 
of  a  minority  in  having  the  trust  property 
applied  in  accord  with  the  original  intent'. 
In  aehnorr't  Appeal,  67  Pa.  188,  it  is  said  : 
"When,  the  founders  or  donors  have  clearly 
expressed  their  intention  that  a '  partiijular 
set  (tf  doctrines  shall  be  taught,  o*  a  Jwrtle- 
ularform  of  worship  and  govoreBent-motrt- 
tained.  It  Is  not  in  the  power  of  Individuals 
having  the  management  of  the  fnstitutton  at 
any  tune  to  alter  the  purpose  for  wbioh  tt 
was  founded. "  In  the  same  case  it  Is  furffber 
said:  "In  church  Organizations  Ihoee  -who 
adhere  and  submit  to  tne  regular  order  of  the 
church,  local  and  general,  tbonirb  «  mlnorityt 
are  the  true  congregatifm. "  iS>tM'g  Ap^.  68 
Pa.  463 ;  Bottmann  v.  Barmnp,  S8  Neb.  STR 
If  percbaoce  a  bare  majority  of  some'  Bap- 
tist diurch  should  determine,  on  scriptural 
authority,  theirright  to  a  plurality  of  wivesi 
and,  against  the  protests  of  a  minority,  de- 
vote the  propertr  of  the  church  to  the  ad* 
Tocaey  and  practice  of  such  a  doctrine,  under 
the  claim  of  appellees  that  tbe  church  "owes 
no  allegiance  to  any  man  or  body  of  men.* 
civil  or  ecclesiastical,  except  a  majority  of 
its  members,  the  only  redress  of  the  minority 
would  be  to  retire  from  the  church,  and  'leave 
the  property  to  the  majority  for  such  a  pur*' 
pose.  Sueh  a  surrender  of  oivi)  riiihts  is 
vithoi(t  support  on  any  principle  of  natural 
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ju«bice,  and  we  believe  witbottt  the  tanction 
-of  BDj  judiolAl  tribunal.  We,  of  ooiuBe, 
treat  and  uDderstuid  the  arginoeBtB  and 
clainu  of  nutlet  u  to  the  law  to  be  appli- 
oable  to  the  property  Intereit  of  a  church, 
t(w  tt  is  the  only  qtwstlon  luTolred  In  this 
suit. 

It  Is  said  In  Seftwrr't  Appeal,  in  a  very 
aimilar  coiuiecti<Hi,  that  "the  guaraoty  at 
religious  freedom  has  nothing  to  do  with  tfae 
property.  It  does  not  guarantee  freedom  to 
«teal  churches. "  The  thought,  with  no  intent 
or  reason  to  impute  a  crimioal  or  dishonest 
purpose  in  this  case,  is  not  without  applica- 
tion to  the  marvelous  freedom  from  interfer- 
«nce  claimed  for  a  majority  in  a  Baptist 
church,  because  of  a  congref^lonal  or  inde- 
-  pendent  form  of  government.  It  is  further 
•aid  in  the  same  connection  that  such  freedom 
"secures  to  individaals  the  right  of  with- 
drawing, forming  a  new  society  with  such 
creed  and  government  as  they  pfoase,  raisins: 
from  their  own  means  another  fund,  and 
.building  another  bouse  of  worship ;  but  It 
4oes  not  confer  on  them  tiie  right  of  taking 
the  i»operty  craMecrated  to  other  uses  by 
those  who  may  now  be  sleeping  In  tfaeu" 
l^ves." 

Mt.  Zion  Baptist  Church  was  orguilzed  in 
1813,  and  prospered,  without  dissension,  till 
1885,  when  this  new  doctrine,  which  had  not 
before  been  taught  or  recognized  in  the 
Church,  ma  introdaced.  With  its  Introdac- 
tion  began  troable,  resulting  in  a  division 
of  the  Church  upon  religious  faith  as  justified 
by  the  Bible.  Not  alone  the  flnding  of  the 
council,  but  the  record  on  other  grounds, 
leads  to  the  conclusion  that  at  the  OTganiza- 
tioo  of  the  Church  and  long  after  it  was  not 
thought  of  as  a  doctrine  of  faith  or  belief  in 
the  Church.  Tbe  newness  and  singularity 
of  the  doctrine  in  that  Church  and  commun- 
ity seemed  to  render  tt  <me  for  especial  teach- 
ing and  informaticm.  leading  to  the  holding 
of  "holiness  meetings;"  and  the  truth  or 
such  religious  experience  was  in  dispute 
among  profeBsing  Christians,  and  especial  ly 
in  the  Baptist  Church.  Copious  citations 
from  tiie  Bcrlpturea  and  from  religious  treat- 
ises are  made  In  support  of  a  doctrine  of 
sanctification  which  it  is  neither  our  province 
to  deny  nor  afBnn.  It  is  1  iliely  true  that  one 
purpose  of  these  citations  is  to  show  that  the 
sanctification,  the  teaching  of  which  the 
council  found  to  be  a  deadly  ernw,  was  not 
that  taught  by  defendants,  but  tiiat  It  was  a 
doctrine  of  sanctlflcaUon  In  acocwd  with  the 
teaching  of  tbe  Baptist  Church,  which  fact 
will  be  hereafter  noticed. 

It  is  urged  that  the  findings  of  the  council 
are  without  force,  and  not  binding  upon  the 
defendants  or  on  this  court,  because  the 
church  knows  no  tribunal  except  the  church 
itself,  and  hence  the  action  of  the  council  is 
void.  But  has  not  thu  Independent  body  a 
right  to  act  for  itself, — to  agree  upon  a  law- 
ful method  of  adjusting  any  differences  it 
may  have?  Where  is  tnie  power  to  gainsay 
Its  right  to  do  80?  We  do  not  hold,  for  it  is 
not  our  province,  that  for  the  purpose  of 
church  otwervance  the  findings  of  the  council 
■re  obligatory.  Budi  is  purely  a  matter  of 
eooleslaitlcal  direction  and  authority;  but 
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the  ecclesiastical  question  there  determined, 
as  to  tbe  fact  of  the  doctrine  taught  by  Smith 
brothers  i>eing  erzor  against  the  faiui  (rf  the 
Church,  we  think  Is  conclusively  settled,  and 
that  it  may  be  shown  in  the  civil  oourto.  in 
matters  of  which  they  take  jurtsdlction,  when 
material  to  the  question  at  issue.  A  reference 
to  the  reasons  for  calling  tbe  council  shows 
this  doctrinal  question  to  have  been  in  dis 
pute,  and  the  majority  recognized  itself  aa 
a  party  to  a  controversy  on  a  doctrinal  ques- 
tion, tlie  settlement  m  which  was  for  tbe 
"sake  of  peace  and  bannony,  and  for  the 
glory  of  onr  common  Lord."  It  was  by 
common  consent  a  method  of  settling  the 
creed  of  the  Church,  and  their  acta  in  this 
respect,  being  of  all  the  members,  are  as 
available  in  the  civil  courts  to  protect  prop- 
erty  rights  as  are  their  acts  at  tbe  ors«nla- 
tion  of  the  Church  in  fixing  its  creed  and 
character.  It  will  be  observed  that  we  are 
not  holding  that  the  recommendations  at  the 
council  are  of  like  effect,  nor  are  we  attach- 
ing legal  signification  to  them.  They  do  not 
go  to  the  conditions  that  fix  property  rigbta 
with  which  we  deal.  After  the  nwjorlty  haa 
recognized  Itself  a  party  to  a  controversy  that 
^ould  be  settled  in  the  interest  of  peace  and 
harmony,  the  claim  that  it  should  itself  sit 
in  judgment  to  determine  the  controversy  Is 
somewhat  novel.  The  minority  lay  at  the 
doOT  of  the  majwity  tiu  charge  of  heresy. 
The  majority  aay:  "We  constitute  the 
Church.  All  power  Is  vested  in  the  Church, 
and  hence  in  us.  We  determine  that  die 
charge  Is  false."  This  is  the  precise  claim 
made  by  appellees  as  to  tbe  power  of  a  ma- 
jority, and  It  is  the  precise  action  taken  by 
appellees  as  a  majority  In  Mt.  Zion  Baptist 
Church,  after  which  the  council  was  ca!  fled, 
the  action  of  which  it  would  now  repudiate. 
In  view  of  this,  the  claim  of  the  majority 
that  "if  It  desires  to  change  to  a  Hwmon 
church  It  may  do  so,  and  no  person  or  per- 
dons,  no  man  or  body  of  men,  either  civil  or 
ecclesiastical,  has  any  rlgbt  or  power  to  in- 
terfere," Is  not  strange.  The  position  leads 
to  this :  Consider  the  maiorlty  of  a  particu- 
lar Baptist  church  as  guilty  of  the  grossest 
violations  and  Ite  widest  departure  from 
the  church  oovenants  and  faith.  Being  ac- 
cused by  the  minority,  the  accused  sit  In 
judgment,  whldi  it  declares  in  Its  favor, 
and  then  pleads  the  judgment  it  declares  as 
conclusive  of  its  innocence,  because  no  other 
man  or  body  of  men  has  authority  to  inter- 
fere.  However  such  a  rule  may  serve  In 

Surely  ecclesiastical  relations,  we  unhesitat- 
igly*  say  the  civil  law  will  not  adhere  to 
it  where  the  result  is  to  divert  tiust  property 
from  its  proper  channel. 

But  it  Is  said  the  council  did  not  find  that 
defendants  believed  or  taught  the  doctrine  of 
sanctification  as  taught  by  Smith  brothers, 
and  It  Is  true  that  it  is  not  in  terms  so  found, 
although  the  Inference  is  quite  conclusive. 
If  It  was  so  found,  the  same  reasons  would 
not  exist  for  our  treating  it  as  conclusive  as 
in  case  of  the  doctrinal  point  before  dis- 
cussed. The  inquiry  as  to  the  conduct  of  the 
defendants  involves  that  before  and  after  the 
proceedings  of  the  council,  and  becomes  n 
fact  (br  us  to  And  from  the  evidence.  The 
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crtdeoce,  independeDt  of  the  fludiog  of  the 
coumril  M  to  the  extent  the  doctriue  was  be- 
lieved and  taught  except  as  to  a  few,  includ- 
ing the  pastor,  who  at  or  before  the  sitting 
of  the  council  confessed  his  error,  would 
leave  us  in  serious  doubt  on  this  question 
but  for  what  transpired  after  the  sitting.  On 
the  IVtb  of  August  the  Church  (including 
the  defendants)  accepted  the  action  of  the 
oouDcll  in  nursuBDce  of  their  agreement,  and 
to  ttis  Bira  the  subseouent  action  of  the 
(Siordt  we  attsch  modi  importance  In  det«r- 
miotng  the  fact.  The  council  had  only  found 
that  the  particular  doctrine  of  sanctificatioo 
taught  by  Smith  brothers  was  error,  and  the 
kcceplance  of  the  finding  reached  to  no  other 
doctrine.  The  recommendation  that  It  be 
tang^t  no  more  in  Uie  Church  was  only  the 
'aboTe  erroneous  doctrine."  On  the  10th  of 
September  the  Church  by  action  annulled  its 
tction  of  August  10,  and  again  November  8, 
by  farther  action,  it  reject  the  action  of 
uie  council  as  to  said  finding  and  recom- 
mendations, and  accepted  it  in  other  respects. 
Thus  it  is  seen  that  the  majority  organized 
as  a  church  has  in  effect  declared  its  adher- 
ence to  the  erroneous  doctrine,  and  refused  to 
ubide  by  the  reoommendation  that  it  should 
not  be  further  taught  in  the  Church.  If  the 
doctrine  taught  by  Smitii  brothers  was  not 
that  entertafned  by  defendants,  why  reject 
the  finding  that  it  was  errorY"  If  it'was  not 
the  intention  to  teach  it  in  the  Church,  why 
reject  the  recommendation  that  it  should  not 
be  further  taught?  This  conduct  of  the 
majoritr,  in  ibe  light  of  other  facts,  is  quite 
omclnsiTe,  to  our  minds,  of  both  its  twilef 
in  the  doctrine  and  its  purpose  to  teach  it  in 
the  Church.  But  as  a  reason  for  the  action 
of  the  Church  in  repudlatinr  the  findings  it 
Is  aid :  '*The  churai  had  do  risht  to  sign 
the  agreement,  because  it  cannot  delegate  its 
authmity,  and  the  sluing  of  the  agreement 
Tas  disloyalty  to  Christ,  and  a  surrender  of 
the  cardinal  principle  of  Baptist  practice, 
namely,  church  independence."  There  is  a 
■eemiog  inconsistency  between  the  language 
ud  coniduct  of  the  majority  in  this  respect. 
The  disloyalty  to  Christ  appears  to  liave  been 
in  making  Uie  agreement  to  abide  by  the  ac- 
tion of  the  council,  because  of  a  surrender 
of  principle.  But  the  majority  rejects  part 
of  the  findings  of  the  council  and  accepts 
other  parte,  one  of  which  was  farorable  to  it. 
We  do  not  see  how  to  sustain  appellees' 
claim,  except  upon  the  theory  that  the  dis- 
loyalty in  making  the  agreement  depended 
OB  the  character  of  the  findings  under  It, 
which  we  do  nut  think  would  be  claimed. 
It  is  again  said :  "  For  the  defendants  to 
have  accepted  these  findings  would  have  been 
(or  them  to  admit,  not  that  they  were  teach- 
isg  or  intending  to  teach  any  such  doctrine, 
bat  that  C.  L.  Custar,  their  fanner  pastor, 
10  whom  they  had  given  a  letter  of  recom- 
neodation  to  a  sister  church,  had  been  teach 
inf  the  doctrine  of  sinless  perfection."  But 
Ker.  Custar  was  present  at  the  meeting  of 
Amnut  19,  when  the  church  accepted  the 
sctioo  of  the  council,  and  took  his  letter  of 
disminioo  at  that  time,  and  took  part  in  the 
inooKdiog,  foToring  the  acceptance;  and 
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the  findings,  which  he  was  a  committee  of 
the  majotity  to  receive,  show  that  he  had 
been  confessedly  a  teacher  of  the  same  doc- 
trines as  Smith  brothers,  and  confessed  his 
error.  How  can  we,  in  the  light  of  such  a 
record,  accept  the  claim  of  the  majority  that 
in  rejecting  the  finding  and  recommendation 
they  were  acting  In  the  Interest  of  the  pastor? 
Other  claims  are  made,  as  that  the  parties 
wete  by  the  council  required  to  sini  the 
agreement  which  was  wrong,  but  notmnff  in 
the  record  shows  but  that  it  was  not  entirely 
voluntary  as  to  all  parties.  It  is  further  said 
that  the  action  of  a  council  is  only  advisory, 
and  that  it  is  never  binding.  The  rule,  as 
claimed,  has  the  support  of  ecclesiastical 
authorities,  but  the  agreement  in  this  case 
made  it  more  as  to  its  effect  on  the  property 
interests  of  the  Cb'jrch.  It  is  a  question  en- 
tirely different  from  that  pertaining  to  con- 
science, or  the  general  rules  for  church  gov- 
ernment, as  to  which  the  authorities  citeil 
have  especial  reference.  It  should  be  kept 
in  mind,  to  avoid  misapprehension,  that  we 
h&ve  only  treated  the  flnaings  of  the  council 
as  conclusive  In  so  far  as,  by  an  agreement 
of  the  entire  body  of  the  Church,  it  deter- 
mined a  dispute  as  to  its  former  fiiith  or 
creed.  We  reach  the  conclusion  upon  the 
facts  in  the  case  that  the  majority  have  made 
a  substantial  departure  from  the  original 
faith  and  covenants  of  the  Church,  and  liave 
diverted  the  property  from  the  purpose  for 
which  It  was  given  or  granted. 

In  App.  V.  Lutheran  Qfngrtgation,  S  Ps. 
901,  it  Is  said :  **  It  Is  the  duty  of  the  court 
to  decide  in  favor  of  those,  whether  a  minor- 
itv  or  majority  of  the  congregation,  who  are 
aahering  to  the  doctrine  piofessed  bv  the 
congregation,  and  the  fbrm  of  worship  in 
practice,  as  also  in  fitvor  of  the  government 
of  the  church  In  operation,  with  which  it 
was  connected  at  the  time  Uie  trust  was  de- 
clared." See  also  MeOinnit  v.  Walmn,  41 
Pa.  9  ;  Sutter  v.  Fir^  TUformed  Dutch  Church, 
43  Pa.  sod. 

In  deciding  who  la  entitled  to  control  the 
Church  property  where  there  fs  such  a  divis- 
ion, we  must  look  to  the  situation  wiwo  the 
dispute  began.  In  AmAi'a  Appeal,  citing  the 
above  authorities,  it  is  said  :  "The  title  to 
the  church  property  of  a  divided  COTgrega- 
tlon  Is  in  that  part  of  it  which  is  acting  in 
harmony  with  Its  own  law;  and  the  ecclesi- 
astical laws,  usages,  and  principles  which 
were  accepted  among  them  before  the  dispute 
began  are  the  standard  for  determining  which 
party  is  right. " 

Thus'  aided  by  authority  upon  the  facts  as 
we  find  them,  we  are  not  In  doubt  as  to  our 
duty.  The  minority,  when  pressed  from  tjhe 
Church  by  the  departure  of  the  majority, 
having  the  church  wganizatlon,  were  justi- 
fied in  taking  measures  by  oi^nizatfon  to 
preserve  the  fdentity  of  the  Church  and  its 
property  interests,  and  under  the  law  were 
entftleo  to  its  use  and  control.  It  Is  only  by 
placing  It  there  that  the  trust  will  be  ob- 
served, and  the  cause  is  remanded  to  the  dis- 
trict court  for  a  decree  to  that  effect. 
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NEW  YORK  COURT  OP  APPEALS  (8d  Dir.). 


FhoBbe  A.  GREEl^,  Betpt., 

feter  C0U8E,  Appi. 

C...K.T  ) 

A  delbndMst  In  ^Jeetment  la  not  estopped 
'  to  set  np  adTeree  po— e— ton  the  fact 
ttnt  his  irraDtor  after  setttusr  up  tbe  nme  de- 
fence in  a  prior  aotton  had  settled  It  by  buying 
Itae  plaintiff^  title  and  giving  bla  notes  for  tbe 
.  purobase  price,  and  tbat  the  same  plalotur  haa 
brouffbt  a  second  aotkm  utter  a  deteult  In  pay- 
ment of  tbe  aotei. 

(BMcAt  and  Porlcer,  JJ^  dHwiit) 

(Junea6,lflBU 

APPEAL  hj  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  ajudgment  of 
the  C^jrcuit  Court  for  Delaware  CoddI;  in  fa- 
vor  of  plaintiff  in  an  action  brought  to  recorer 
poasesslon  of  certain  real  estate.  ReDcrMd. 

The  facts  suiQciently  appear  in  the  opinion, 
.  iff  James  R.  Banmes,  for  appellant: 

Alex.  Couae  having  acquired  tbe  title  in  fee 
by  adverse  possession  to  tbe  lot  in  question, 
couldipot  impair  (NT  loK  it  by  tbecootraotnlted 
OS  by  lilaintlff  under  tbe  "Statute  of  Fraud- 
ulent CODveyances  and  Contracts  Relating  to 
Laods." 

i  Rev.  Stat.  8tb  ed.  2089,  g  0;  Witman  t. 
Lvfiktinaur,  U  K.  T.  87.  88;  jDelMtten  t.  Qa- 
mitg,  8  N,  Y,  27. 

„  Wben  a  parly  shows  he  has  a  legal  title  to 


land,  it  cannot  be  taken  from  falm  by  evidenee 
tbat  he  has  said  be  bad  no  title  to  it 

^uyveaant  v.  Tompkim,  S  Johns.  62,  68,  af- 
firmed in  court  of  errors,  11  Johns.  &69-n72; 
SeatorY.Dimmiek.  46  Barb.  160,  161;  Jackton 
T.  Carp.  16  Johns.  806,  806;  Jackton  r.  Me  Veg, 
16  Johns.  237:  Jaekaon  v.  SKearman,  6  Johns. 
19-21:  Baldwin  y.  Brovn,  16  N.  T.  868;  Jaek- 
ton  V.  Long,  7  Wend.  170-172. 

A  party  in  possesion  of  lands  may  be  per- 
mitted to  protect  himself  against  litif^aliou  by 
buying  in  claims  made  by  others,  without  in- 
validating bis  legal  rlgbts  or  subjecting  hi  mself 
toaoy  allegiance  toothers.  By  acknowledging 
tbe  title  of  another  he  is  not  estopped  from 
subsequently  diaclaimiog  holding  under  such 
title  if  ttie  original  entry  was  not  under  the 
person  in  whom  tbe  title  is  acknowledged-,  nor 
IS  any  other  person  deriving  the  poesession 
from  such  tenaot  eetopped  by  such  acknowl* 
edgmeDt 

Herman,  Estoppel,  2d  ed.  1205,  g  11S8; 
Jaekton  v.  Lae/c,  12  Wood.  lOS;  Jaek$tm  T. 
Spear,  7  Wend.  408;  Jaekaonv.  GF»Mn,8Jobns. 
187-180;  Sparrow  v.  KingnMn.  I  N.  Y.  243, 
252-254;  Bigelov)  v.  FinOi.  11  Barb.  408,  500; 
Jaekton  v.  Smith.  18  Johns.  406,  418;  Jaekton 
T.  Parker.  9  Cow.  86;  Glm  v.  Qibtm,  0  Barb. 
684,  840;  Bain  t.  Matteton.  54  N.  Y.  668-666. 

One  holding  adversely,  or  otherwise,  may 
purchase  an  outstanding  title  4o  support  hia 
own,  whether  be  doubts  the  Talidity  of  his  pre* 
vioua  title  or  not,  and  such  purcliase  or  pur- 
chases will  not  affect  the  right  or  title  under 
which  such  puccbaser  previously  claimed  to 
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J-  Som.'-DifumBinMtUimof  eie«tmttU, 
^  WTwterer  Aows  that  the  plaiotiff  Is  not  entitled 
to  ithe  Immediate  poneeelon  of  the  premlaee  claimed 
oon'stltutea  a  good  and  valid  defense  In  an  aotloo 
to  reoorer  tbe  poeaeeslon.  Hunter  v.  Trustees 
of  8and^Hll1.8Hni,  iffl. 

Advene  posa^Miion  must  be  pleaded.  It  oannot 
he  Bhown  under  tbe  general  Issue.  Hansee  v. 
MeB.a:X7  Hun,  IK. 

■  ■  Defendant  may  Interpoee'  any  etjultaUe  defense, 
viaoh  ai  an  eatoppA  See  BBIIer  v.  natt,  8  Doer, 
332:  entry  v.  Goodman.  U  N.  T.  MB;  OiaseT.  Feck, 

But  to  avnll  bimaelf  of  auoh  defenae.  It  must  be 
ptfiaded.  Rarnor  v.  Tlmerson,  M  Barb.  UB;  Blair 
Vv  Cluxlon.  18  N,  Y.  KM. 

"The  conitnon-lHw  rule  excludes  all  defenses  In 
o]fotment,  except  tfaoee  that  are  legal;  and  this 
j'lilc'  Is  recoarnlzed  in  the  federal  oourto.  SInKletOD 
V.  Toui'bnrd.  66  U.  8. 1  Black,  a«g,  17  L.  ed.  DO;  Rob- 
lfw»u  V.  Campbell.  16  U.  a  8  Wheat.  OB,  4  L.  ed. 
MS 

Hut  In  various  States  equitable  defenses  mav,  un- 
dftrstaaUites,  bemsde  to  tbe  aotlon;  and  not  only 
vaay  an  equitable  defense  be  setup,  but  equitable 
pellet  demanded  on  the  part  of  the  defendant, 
a«Blast  tbe  plalatlff.  See  Walt,  Act.  ft  Def .  U  7i, 
SB;  Kequa  v.  Holmes,  SB  TX.  Y.  838;  Shiltb  v.  Tome, 
es  Pa.  168:  Ffsber  v.  Ubollok,  18  Wis.  sei;  Hayden 
V.'  Stewart,  27  Mo.  286;  Newsome  v.  WlUlamc,  27 
Arfc.  ea&  Header  v.  Parsons,  19  CaL  2U;  WflUs  v. 
Wosencraf  t,  22  Oal.  60T. 

In  several  Slates,  by  vlrtae  of  tbe  statute,  every 
defease,  legal  or  equitable,  may  be  proved  under 
tbe  general  denial.  Tanduyn  v.  Hepner,  4b  Ind. 
45L  mi  nankim  v.  Keller,SNeb.  N;  1%  U& 
18  L.a  A. 


In  some  States  tbe  defenae  of  the  Statute  of  Lim- 
Itatlona  may  even  be  relied  upon  in  tbls  actum  un- 
der a  general  denial.  Nelson  v.  Brodbaok.  M  Mo. 

BBS:  Bledsoe  v.  SimmB,  fi8  Ho.  806, 807. 

But  It  cannot  be  in  other  States,  wboee  Codes  ez> 
presBly  require  the  Statute  to  be  pleaded.  Orton 
V.  Noonan,  26  Wis.  678. 

An  equitable  defense  to  the  action,  must  bow- 
ever,  as  It  seems,  be  speolally  pleaded.  Stewart  v. 
Hoag.  12  Ohio  St.  flSI:  Lombard  v.  Cowbam,  8i  Wis. 
480. 4B1. 

Defendant  In  e^eetment  tamy  suooessfally  idead 
title  acquired  by  adverse  poasesriOD,  fully  raatmed 
after  warrant  and  survey,  but  before  patent  is- 
sued to  the  warrantee,  or  those  otelmlog  under 
him,  whether  a  patent  has  been  miDseqaentIr 
granted  or  not.  Fatten  v.  Boott,  10  Oenfe.  Bepw  TST. 
118  Pa.  115. 

It  Is  not  lni!l[spen(>able*that  the  plaintiff  jn  an  ao- 
tlon of  ejectment  should  show  a  perfect  Inilefeas- 
Ible  estate  In  fee  timple,  to  authorise  a  recovery 
against  one  who  can  establish  no  legal  rlgbt  either 
of  property  or  possession.  Lewis  v.  Ooguette,  8 
Stew.*  P.  164. 

But  possession  should  not  be  ousted  wttbout  a 
clear  title  \n  the  other  party,  especially  when  It  has 
been  upheld  by  the  state  tribunals.  Preston  v. 
Bowmar,  19  U.  6. «  Wbeat.  SaO,  6  L.  ed.  890. 

And  a  plalntitC  in  ejectment  who  has  no  title 
whatever  cannot  recover,  though  hesue  for  the  use 
and  beneflt  of  another  who  has  tbe  Utle.  Brooking 
V.  JJeermond.  27  Ga.  58. 

But  a  defendant  In  ejectment  who  shows  no  tlOe 
to  the  lands  in  dispute  cannot  take  advantage  of 
technical  hnperfeotlons  in  tbe  plaintllTs  title  (Mo- 
AUstw  V.  Williams,  1  Overt.  (lennj  107;  Zsringoa 
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XcrtlTvp  T.  Wright,  7  HUI,  477,  480.  49S; 
BvrAanir.  T^nFandl,  7  Barb.  OS,  102;  Jaekton. 
T.  Ke»ton.  18  Johns.  865;  Ma/rUe  v.  MeMinn. 
SJ  Barb.  615;  Parker  v.  Merrimaek  River  L.  cfr 
/Vopn.  8  Mel.  91;  Oiwn*  t.  20  P«. 

184;  J5b»n0ar.  Brandon,  84  Pa.  £63;  Brandon 
T.  Banium,  SS  Pa.  08;  £<x^  t.  Patterton,  8 
Watts,  74;  Caperton  r.  Qremry^  11  QntC  006; 
JDiteiMV  T.  &aidaw,  60  Ha  444;  Omnon  v. 
Mini»»,86Cal.68S;  fiijfWT.  ifiirtin,  4QCa1. 
.■S09;  m^tt.  Boefiestar,  20 U.  S.  7  Wbeat.  S36. 

6  L.  ed.  510-519;  CAopt'n  r.  Bunt,  4Q 
Hicb.  699;  Tti&v  v.  8ewr,  W  Wis.  810,  813, 
m;8injferJi/fg.  Of.v.  TWouin (Ariz.) Jane  10, 
1B89;  Orimth  V.  £ffliCA  (Neb.)  June  18,  1880; 
eOa  V.  /ran,  8  HUI,  U  48». 

An  offer  to  bny  out  a  boMlle  cUlm  wQl  not 
<8top  the  pai^  makiog  awA  Pffer  from  auert- 
iDf;  title  by  adTOW  poaBesdm  pieviouriy  ac- 
quired. 

Kurhnff  t.  Oooney,  78  Cal.  892;  Friek  t. 
MiMM),  75  Cal.  837;  Poeifie  Mut.  h.  Iru.  Co.  v. 
Strmtp,  08  Cal.  150;  Sigg*  v.  ilU^,  IS  Weit. 
Bro.  744, 118  lod.  908. 

Tbe  agTeemeat  of  Marcft  6  was  nadaded 
Um  before  the  commeooenedt  of  ttie  action. 

"Hie  Bradstreets  refined  to  convey  according 
to  its  terms,  and  aucli  refosal  gave  Coum  tbe 
ri|tbt  to  afisent  to  the  resdsdon  and  to  treat  the 
agreement  as  abandoned. 

BvtbdiY.PaeifieMut.  L. Ins.Ct.  1  CentBep. 
n.  100  N.  T.  47;  Lamut  t.  Taptor.  5  Hlfi. 
107, 114, 115;  Morange  r.  Morri$,  9  Keye^  48; 
Gram  t.  WkUt.  87  N.  Y.  468.  466;  Gerard. 
BealEetate,  Sded.  493,  andcasescited;  Orouv. 
Beard,  96  N.  Y.  86:  Stnrbird  v.  Barron*.  38  N. 
T  287. 

The  rale  f  n  such  event  would  be  to  restore  tbe 
mpecUTe  parties  to  tlietr  ri|^  as  they  existed 
prior  to  the  m^ng  of  tbe  contract 


BaUUr,  Eoelutter  OUm  Bank,  8  K.  T.  88,  91 ; 
Harrit  t.  mteode,  81 N.  T.  845. 
Mmr$.  W.  4k  O.  W.  YmmMui,  Cor  le- 

apoodent: 

One  whobas  recognized  tbe  titleof  plaintiff, 
by  offering  to  purciiafia  of  hioi,  cannot  set  up 
adverse  posaeseioa.  , 

JaeJaon  t.  Brittoa,  4  Wend.  507. 

An  offer  to  purchase  lands  by  a  part?  having 
tbe  title  does  not  impair  or  affect  bis  right. 
Sudi  offer,  however,  by  a  patty  bars  the  de- 
fense of  adverse  posBesBioD. 

2bid.  See  Jaekton  v.  Ontg,  19  Johns.  497; 
Jaekton  v.  OuerdeH,  9  Johns.  Cas.  3S8. 

As  the  plaintiff  in  ejectment  muBtrecoveron 
tbe  strength  of  his  own  title.  It  Iwioally  f  dlowti 
that  the  defendant  may  resist'  his  suit  by  any 
title,  either  held  by  himself  or  ouMtandiiWt 
which  will  show  that  tbe  plaintiff  lacks  an  w- 
meat  which  is  essential  to  bis  right  to  recover. 

Green  v.  SearUa,  8  Qrant,  Cas.  8^;  3  Wail^ 
Act.  &  Def .  p.  100,  and  cases  there  cited. 

PoMer>  J.,  delivered  tbe  opinion  of  tbe 
court: 

The  action  la  ejectment,  and  was  brought 
to  recover  possession  of  an  undivided  one- 
twelfth  part  oC  tbe  premises  described  In  the 
complaint.  The  answer  was  a  denial  of  tlie 
complaint ;  also  title  in  tbe  defendant ;  also 
title  in  the  defendant  arisii^;  from  advoae 
poaseesion  6f  the  premises  for  more  ^laa 
twenty  years  and  a  oouBtMsclaim.  iThe 
piemisee  as  daimed  In  the  complaint  con^st 
of  100  acres  In  tbe  N.  W.  comer  of.  tbe  E..  i 
fO.  Great  lot  No.  94,  Evans'  Patent,  in  Dela- 
ware County.  It  was  stipulated  by'  the  de- 
fendant, for  tbe  purposes  of  this  appeal,  that 
the  plaintiff  showed  title  tn  herself  as  one 
of  the  hebs-at-law  of  3lBrthft  Bnidal»et,-de- 


T.  wouftms,  IS  Ia.  jfnD.  TB):  sDd  when  the  plslotlfl 
taeteetmeptibowa  a  oenneetkHi  between  Us  title 
sod  tte  tlUe  of  the  person  In  whose  nsjne  he  sues, 
ft  wU  be  oonsMered  that  bsfsaathorlMdtouae 
the  name  of  tbe  letter  In  the  aoUon.  Adams  v. 
]leDaoald,28aa.Sn. 

Of  eonne.  It  oannot  avail  the  platotlff  anything 
toAowfliatsoBie  tUid  pinaou  hasabetter  rlffht 
to  tbe  premins  in  dkpute  Uum  tbe  defendant,  nn- 
len  be  can  oonneot  btmsetf  la  some  war  wltb  tbe 
HUe  of  neb  third  person:  and  tbe  same  rule  will 
•tpplr  to  tbe  defendant  in  an  aeUoo  of  ^eotoiMit. 
S(»B|llerv.llan4i,8N.  R  tT«  Bnfleld  FiDpia.  T. 
ftriA,  B  IT.  H.  OA  Trier.  Efeotment  and  Advene 
ffMLuton.  chap.  1,  p..74. 

As  tbe  law  DOW  stands  any  equitable  defense  mar 
iBleriKised  In  a  prooeedlog  at  law  to  recover  the 
POMHtoQ  of  real  estate.  Not  tmly  so,  but  in  ao> 
UooiBlriotlr  iegal.  tbe  defendant  may  baveposl- 
Utc  or  afllrmatlTe  relief  for  matter  purely  equlta- 
lile,  In  a  case  properly  stated,  by  way  of  a  connter- 
<ltti  or  cross-demand.  Bosfers  r.  Tan  Dam,  U 
Iowt.m.  ITS. 

lbs  geiiend  doctrine  In  actions  of  ejeotment  Is 
tWt  the  platntiff  muse  recover  upon  thestrenstb 
hk  own  tlUe  aod  oannot  rely  upon  tbe  weaknaea 
«(thadeEaDdant*setalm.  Aod  U  tbe  ease  depends 
40B  tbe  legal  tnie,  tbe  defendant  may  show  an 
MMaadtag  title  In  some  tUrd  party,  and  need  not 
Anr  that  he  holds  tt  hkns^  or  that  his  poaseesion 
riliteB  to  U;  bat  it  must  usually  appear  In  suoh  a 
«wa  that  tbli  outslaoding  title  existed  at  tbe  time 
«t  thseommeneenent  ot  Um  salt,  and  was  one  on 
*likh  the  hoMsr  oonld  reoorer.  ft  he  assert  bft 
tliAt  aodar  tt.  Lorn  v.  StmnBS^S  17.&9  Wheat. 


Sai,SUed.  US;  Heoderson  v. Tennceaee.H,ir.:a  10 
Bow.BU.UIbed.4U;  Bavowv.Tlmemoii.UBsrb, 
SUt  9r«en  t.  Soariett,  •  Oramt  Oss.  Ok  Townsend 
V.  Xtowoer.  8R  Vt  188;  AtUos  v.  Lewis,  )4  Oratt.  80: 
0loklosonT.Oolllna,18wan,  SU;  Sharpy.  Johnson, 
BE  Ark.  7S;  Boe  v.  Baxter.  88  Oa.  81;  Ouhnellr  v. 
Doe,  8  Blackf.  aSD;  Stuart  v.  Duttoo,  88  HL  fll; 
Nizon  V.  Porter,  88  Mies.  401;  SfeDonald  v.  Sohoei- 
der,  87  Ho.  4fl5r  Mastereon  v.  Obeek,  »nL  11;  Button 
r.  UeLeod, »  6a.  608.  But  see  FerUns  r.  BlOod,  88 
Tt.  178;  TIeU.  Lawyer's  OrJetl,  1 4i. 

Adverse  povealon  Is  made  out  by  tbe  oo-eztet- 
enes  of  two  dlrtlaDt  IngrsdieDtst  tbe  flmt,  sndi  a 
tttteas  wOl  afford  color,  and.  seoond.  suoh  posBSS- 
slon  under  It  as  will  be  adverse  to  tbe  right  of  tbe 
true  owner;  aod  whether  these  twoeseentfals  ezlgt 
Is.  in  all  oases,  a  question  of  law,  to  be  determined 
by  ttie  oonrc,  tliougta  the  faols  upon  whlob  they  are 
founded  are  for  tbe  finding  of  tbe  Jnrr.  Baker  v. 
Swan.  88  Hd.  80B:  DIzoo  V.  Cook, «  HIsb.  888.  8e^ 
Washbom  r.  Gutter,  17  Hlan.  881. 

To  determine  what  acts  are  suOoient  to  ooostu 
tuto  an  adverse  poasesslnn.  atSsntloa  Mmuld  be 
glren  to  Hie  ebaraoter  ot  tbe  property,  to  disoover 
tbe  objnot  of  owntiig  It.  and  the  uses  to  whl<A  it 
would  ordioartiy  be  applied,  that  tbe  mind  with 
wblcb  it  was  possessed,  as  well  as  the  mind  with 
wUoh  suoh  possession  was  aoqalesoehln.  may  be 
the  better  understood.  Coming  v.  Troy  H  ft  N. 
FoobwT.  U  N.  T.  R?;  8  Walt,  Act.  tt  Def.  487.  See 
not«e  to  Illiools  Cent.  B.  Co.  v.  Houghton  (111.)  1  L. 
B.  A.  8)8;  Gage  v.  Hampton  (III.)  8  L.  B.  A.  nS; 
Erck  T.  Ohurch  (Tenn.i  4  L.  B.  A.  Ml;'Gnuner  v. 
Clow(Towa>SL.B.A.n8;  Baker  v.Oakwood(N.T.> 
10L.B.A.8Br.  ■ — ^ 
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ceased,  to  an  tandfTided  one  twelfth  of  the 
premises  in  qoestlon,  except  as  such  title 
may  have  been  defeated  by  the  adverse  hold- 
ing of  the  defendant  herein,  and  his  prede- 
cessors, or  parted  with  by  force  of  the  agree- 
ment of  date  March  5,  1876,  hereinafter  set 
forth.  The  plaintiff  proved  and  read  la  evi- 
dence an  instrument  of  which  the  following 
Is  a  copy:  "Received  from  A.  Couse  his 
note  of  $400  for  the  purchase  price,  with 
costs  of  suits,  of  an  undivided  two-thirds 
interest  in  100  acres  In  the  northwest  comer 
of  Great  lot  34,  Evans'  Patent,  known  as  the 
'Wild  Lot.'  and  being  the  same  premises 
claimed  to  have  been  occupied  by  the  said 
CouK  for  some  yvtm  paat ;  and  1  ara^  to 
forward  to  said  Couse  by  mail,  wit^n  ten 
days,  a  deed  therefor.  W.  Youmaoa,  Attor- 
ney for  Bradstreet  Heirs.  Dated  Delhi,  N. 
Y.,  March  6.  1875,"— proved  that  the  land 
thcn^in  mentioned  was  that  in  dispute ;  also 
gave  evidence  that  the  note  had  not  been 
paid,  and  the  recovery  of  a  Judgment  upon 
the  note  wfalt^  bad  iai  been  paid.  The  de- 
fendant examined  his  grantor  at  considerable 
length  to  prove  the  defense  of  adverse  pos- 
session of  the  premises,  and  that  the  defend- 
ant entered  Into  tJie  possession  under  a  deed 
from  bis  father,  Alexander  Couse,  in  1882, 
who  entered  into  the  posscsston  of  the  prem- 
ises in  1849,  under  a  deed  from  hla  father, 
Peter  Couse,  Sr. ,  who  some  yeark  before  en- 
tered into  possession  under  a  written  title 
from  Joseph  Kutter,  and  that  such  occupa- 
tion had  been  a>ntinuouB  for  over  forty  years, 
and  none  of  the  occupants  had  entered  Into 
possession  under  plaintiff,  or  anyone  from 
whom  plaintiff  derived  title,  and  was  pro- 
ceeding with  the  examtaation  of  otiier  wit- 
nesses upon  that  subject,  when  the  court 
ruled  as  follows : 

"  The  Court.  I  think  I  roust  stop  this  evi- 
dence. You  must  make  some  other  defense 
than  the  Statute  of  Limitations,  or  I  must 
direct  a  verdict  against  you.  The  more  I 
think  of  this  question,  the  more  I  think  the 
Statute  of  Limitations  cannot  prevail  here." 
Defendant's  counsel  duly  excepted  to  such 
ruling  and  decisions.  "The  court  rules  that 
under  th^  contract  of  March  5,  1875,  and  the 
note  of  $400  given  therefor,  and  the  various 
stipulations  and  contracts  in  connection  with 
that,  this  defradant  has  lost  hia  right  to  avail 
himself  of  the  advene  poeseesloo  of  himself 
and  of  his  predecessors,  and  declines  to  re- 
ceive any  further  evidence  of  occupation  and 
of  adverse  possession  by  the  defendant  and 
his  predecessors."  To  which  ruling  and  de- 
cision the  defendant's  counsel  duly  excepted. 

After  some  additiooal  evidence  upon  the 
part  of  the  plaintiff  in  relation  to  a  subse- 

Saent  arrangement  as  to  the  time  and  condi- 
on  of  delivery  of  the  deed  and  payment  of 
the  purchase  price  the  court  directed  a  ver- 
dict for  plaintiff,  to  which  defendant  ex- 
cepted, 'ffhen  the  defendant  was  thus  pre- 
cluded from  giving  further  evidence  on  the 
subject,  that  already  given  tended  to  prove 
title  by  adverse  possession  in  the  defendant's 
grantor  at  the  time  such  instrument  of  March 
o,  1875,  was  made.  And  there  was  presented 
a  question  of  fact  for  the  Jury  In  that  re- 
spect; and  title  so  established  may  be  as 
ISURA. 


efliectual  as  that  created  In  anv  other  manner 

for  the  purposes  of  remedy  or  defense  founded 
upon  it.  Bamea  v.  L^ht.  116  N.Y.  34.  and 
caaea  there  cited.  Upon  this  state  of  facta 
the  question  is  presented  whether  the  defend- 
ant should  have  been  precluded  or  estopped 
from  proving  the  defense  of  title  to  the 
premises  by  adverse  possession.  The  plain- 
tiff and  Alexander  Couse,  at  the  time  such 
contract  was  made,  respectively  claimed  to 
be  the  owner  of  the  premises;  and  for  the 
purposes  of  the  question  It  mav  here  be  as- ' 
sumed  that  Alexandn  Couse  ana  his  grantor 
had  been  in  the  actual  and  continuous  pos- 
session of  the  premises  for  forty  or  more 
years,  and  the  plaintiff,  and  those  under 
whom  she  claimed,  had  not  during  that 
period,  if  ever,  been  in  the  actual  possession, 
and  that  the  said  defendant,  nor  any  of  his 
grantors,  had  ever  entered  into  or  retained 
possession  of  the  premises  with  any  pennis- 
sion  of  or  privity  with  the  plaintiff  or  her 
predeceasoTS  in  title.  In  the  absence  of  any 
of  these  relations  the  defendant  and  his  grant- 
ors owed  no  duty  or  obligation  to  the  plain- 
tiff, and  was  therefore  at  liberty  to  fortify 
his  title  or  purchase  peace  at  any  price  and 
of  whomsoever  he  chose.  If,  however,  tlie  ad- 
verse possession  of  the  defendant's  crautor, 
and  Uiose  under  whom  he  entered  and  claimed, 
had  not  ripened  Into  a  title  at  the  time  the 
contract  of  March,  1875,  was  made,  the  right 
to  assert  tlie  cwtinuance  thereafter  of  such 
possession  to  perfect  and  support  title  aa 
against  the  plaintiff  would  have  been  de- 
feated by  it.  I  am  aware  of  the  rule  tliat 
where  a  lessee  or  vendee  enters  into  possession 
of  premises  under  a  lease  or  contract  be  can- 
not, while  he  remains  in  possession,  dispute 
the  title  of  the  lessor  or  vendor,  but  this  case 
is  lacking  in  the  essential  element  which 
creates  such  estoppel.  Neither  the  defendant 
nor  his  grantors  entered  into  the  posseasioD 
by  any  manner  of  consent  or  contractual  re- 
lation with  the  plaintiff  or  her  ancestors  or 
grantors.  The  rule  in  relation  to  estoppel 
does  not  apply  "  wliere,  at  the  time  of  the 
purchase,  the  vendee  is  in  as  owner,  claim- 
ing title,  and  his  entry  was  not  under  the 
vendor."    Glen,  v.  Gibton,  9  Barb.  634-B40. 

Where  a  man  is  in  possession  of  land  a» 
owner,  baving  title,  he  is  at  liberty  to  pur- 
chase the  land  over  again  as  of^  as  claim- 
ants shall  appear  who  are  not  In  possessi<Hi, 
and  thus  quiet  such  claims  and  fortify  bis- 
title,  without  being  estopped  trom  disputing 
the  title  of  such  subsequent  vendors,  should 
it  afterwards  become  necessary  for  him  to  do 
so."  Jackaon  v.  Leek,  12  Wend.  105;  Bain 
V.  Mattaon,  04  N.  T.  666.  Even  in  a  om- 
summated  purchase  the  grantee  in  fee  may 

Eurchase  in  an  outstanding  title  hostile  Xo 
is  grantor,  and  fortify  his  own  defective 
title.  Eenada  v.  Gftrdner,  3  Barb.  589.  In 
Watkim  v.  Salman,  41  U.  S.  16  Pet.  54.  10 
L.  ed.  885,  it  is  said  by  the  court  in  discusR- 
ing  such  relations  that  "the  relation  of  land- 
lord and  tenant  In  no  sense  exists  between 
vendor  and  vendee."  Jiu^  Bronson,  in  de- 
livering the  opinion  of  the  court  in  Oaterftonf 
V.  Sftoctnaker,  3  Hill,  613-518,  says:  "Thi- 
grantee  takes  the  land  to  hold  for  himself, 
and  to  dispose,  of  it  at  his  pleasure.  Ue 
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owes  DO  faith  or  allegiance  to  the  grantor,  ' 
and  be  does  blm  no  wrong  wiien  tae  treats 
turn  as  ao  utter  stranger  to  the  title. "  i 

These  Tiews  lead  to  tiie  concltulon  that  the 
ezcq)tioiu  beftne  mentioned  were  well  taken, 
and  reqnin  a  new  trial. 

Jvdgrnent  thould  U  rmcntd,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haight  and  Parker,  JJ. , 
diseenting,  and  Follett,  €%.  J.,  not  sitting. 

Hjtigrhi,  J.,  dissentinr: 

This  IB  an  action  of  ejectment  to  reooTer 
ao  undivided  one-twelftu  part  of  the  lands 
described  in  the  complaint.  The  defense  is 
adverse  possessioa.  It  appears  by  the  stipu- 
lation of  the  parties  that  **tbe  plaintiff 
showed  title  io  herself,  as  one  of  the  heirs* 
at-law  of  Martha  Bradstreet.  deceased,  to  an 
undivided  one  twelfth  of  the  premises  In 

auestion  except  as  such  title  may  have  l>een 
efeated  by  the  adverse  holding  of  the  de- 
fendant herein  and  his  predecessors,  or  parted 
with  by  force  of  an  agreement  between  W. 
Youmans,  attorney  for  the  Bradstreet  tieira, 
and  Alexander  Couse,  dated  March  5,  1875." 
It  appeaxB  that  (»  tite  3d  day  of  January. 
1874,  me  Alexandw  Conse  was  In  poaseaslon 
of  liie  lands  in  qoestion,  and  that  on  that 
day  the  plalntilf,  with  others,  known  as  the 
"Bradstreet  heirs, "  brought  actions  through 
W.  ToBDiaBS,  their  attorney,  against  bim, 
in  ejectmeDt,  for  tbe  lands  in  question ;  that 
theteofter.  and  on  tbe'JSth  dsv  of  HbkIi,  187S. 
an  agreement  was  entered  into  between  the 
parties,  by  which  the  actions  were  settled 
and  discontinued,  he  agreeing  to  purchase 
tiic  interests  of  the  plaintiffs  in  the  premises 
at  a  stipulated  price,  giving  his  note  there- 
for, and  they  agreeing  to  deliver  him  a  deed 
thocfOT  within  ten  dan.  Thla  apeement 
ma  sabaequently  modified  so  to  provide 
that  the  deed  should  be  delivered  upon  the 
payment  of  tlie  note.  Tbe  note,  althouch 
long  past  due,  has  never  been  paid.  It 
fnrUier  appears  that  on  Oie  7th  dar  of  Peb- 
maty,  ItjSa,  Alexander  Couse  quitclaimed 
the  lands  io  question  to  his  son,  the  defend- 
ant In  tliifl  action,  who  thereupon  entered 
nto  poasesBioo.  and  now  claims  to  hold  the 
auM  advanely  to  the  plaintiff.  The  qnestion 
thus  presented  for  review  is  as  to  whetlier  he 
can  avail  himself  of  that  defense. 

I  duUl  not  question  the  doctrine  that  one 
holding  adversely,  and  defending  npon  that 
ground,  may  purchase  of  a  third  person  an 
oatntandliig  title  to anppMt  his  own,  whether 
be  donbM  tbe  validity  of  his  prerloas  title 
or  not,  and  tiiat  such  purchase  will  not  affect 
his  right  to  defend  under  bis  claim  of  ad- 
vene poaacoaion.  But  a  very  different  ques- 
tion is  presented  by  the  facts  under  consid- 
enUioo.  As  we  have  seen,  the  plaintiff's 
leoord  title  la  eiHMeded.  In  1874  she  brought 
an  action  In  ejectment  to  recover  the  posses- 
sioa of  the  pranlses,  or  of  her  Interest 
tbmin,  and  that  actira  was  settled  and  dls- 
coDtinued,  the  defendant  therein  agreeing  to 
purrbase  her  interest  in  tbe  premises.  By 
mdi  settlement  and  agreement  tJie  defendant 
in  that  action  not  only  admitted  and  Kcog- 
Diud  her  title  and  rlnit  to  recover,  but  also 
wived  taia  rl^t  or  cuim  of  advene  posses- ' 
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'sion,  and  bis  possession  in  the  premisea 
thereafter  roust  be  deemed  to  be  under  tbe 
I  contract  of  purdiase.  By  such  agreement 
the  plaintiff  was  induced  to  dlseontinue  her 
action,  nod  thua  forego  the  establishing  of 
her  title  by  Judicial  decree.  This  action  was 
bronght  eight  years  afterwards,  and  if  the 
defendant  is  now  permitted  to  avail  himself 
of  the  defrase  of  adverse  possession  he  may 
now  be  able  to  prove  and  establish  that  which 
he  could  not  have  done  eight  years  ago.  He 
may  thus  be  permitted  to  eetablish  a  de- 
fense, in  consequence  of  the  agreement  and  a 
breach  thereof,  which  could  not  have  been 
maintained  had  the  settlement  and  agreement 
not  been  made.  This  cannot  be  allowed 
under  tbe  well-settled  principles  of  estoppel. 
The  agreement  placed  the  pfalotiff  in  a  po- 
sition where  she  could  not  maintain  an  action 
to  oust  the  defendant's  grantor  until  he  bad 
made  a  breach  In  his  contract  to  purchase. 
The  defendant  gets  no  greater  or  better  title 
than  his  father  had,  and  If  the  defense  was 
not  available  to  the  father  it  would  not  be  to 
the  son.  There  is  no  claim  of  fraud  or  de- 
ception in  making  the  contract. 

Sedgwick  &  Wait,  in  tbeir  treatise  on 
** Trial  of  Title  to  Lands,"  at  section  317. 
say  :  "  Wh^n  a  person  in  possession  of  lands 
covenants  with  another  to  pay  him  for  the 
land,  he  thereby  aoknowledgee  the  title  of 
the  vendor,  and  ia  estopped  from  setting  up 
an  outstanding  title  or  title  In  himself  unless 
be  can  ahov  nat  he  was  deceived  or  impoaed 
npon  in  making  the  agreement." 

In  Jttdcmm  v.  Ayen,  14  Johns.  2S4,  where 
the  defendant  was  in  possession  of  land,  and 
had  agreed  with  the  plaintiff  to  purcliase 
and  pay  him  tharefor,  it  was  held  in  a  sub- 
■equent  action  of  ejectment  tltat  tbe  defend- 
ant was  estopped  from  setting  up  a  title  by 
adverse  posMasicm  in  himaelf.  in  the  case 
of  JaekBOJi  V.  BritUm,  4  Wend.  507,  It  wns 
held  that,  while  an  offer  to  purchase  land  by 
a  party  having  title  does  not  impair  or  affect 
hfs  right,  it,  nowever,  bars  the  defense  of 
adverse  posseesion.  In  Oomina  v.  Troy  I.  A 
N.  Factory,  84  Barb.  485-489,  Hogeboom.  J., 
in  delivering  the  opinion  of  the  court,  says : 
**Nor  could  they  di^ring  the  same  period 
continue  an  adverse  possession  previously 
commenced.  By  taking  a  lease  from  tbe  De 
Preests  they  acknowledged  their  title  and 
right  to  convey.  They  held  under  this 
title,  and  recognized  it  aft  the  true  title! 
They  must  be  deemed  to  have  waived  any 
previous  imperfect  ri^ta  whldi  they  had 
already  acquired  under  a  prior  Incipient  ad- 
verse possession.  The  doctrine  of  cumulati  ve 
disabilities  does  n<rt  appfy.  The  defendants 
are  prevented  from  setting  up  during  this 
period  an  adverse  posBession,  n  >t  for  the 
reason  that  ther  could  not  purcuiise  an  out- 
standing title  for  the  purpose  of  perfecting 
their  right  or  quieting  their  possession,  but 
because  by  taking  a  lease  from  the  De  fVeests 
they  have  placed  the  latter  under  a  disability, 
in  a  position  where  they  cannot  take  proceed- 
ings to  oust  the  defendants,  and  of  course 
where  the  Statute  of  Limitations  should  not 
be  permitted  to  run  agahist  them.  It  would 
seem,  therefore,  ^tlrely  clear  that,  as  this 
lease  did  no!t  expire  until  1658,  tbe  defend- 
14 
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aots  cannot  avail  tfaemselrei  of  the  defease 
of  adverse  posseuioD. "  Id  Jaekam  r.  Cuer- 
4m,  3  JobnB.  Cas.  858,  the  defendant  wrote 
a  letter  to  one  Maiy  Clark  the  plaintiff's 
lessor,  in  wblcli  be  oiEered  to  poTchaae  at  her 
lands  of  whicb  he  was  then  in  possession. 
SubseqoMitly,  and  in  an  action  of  ejectment, 
he  offered  to  give  evidence  of  more  than 
twentj  years'  aidverse  possession  in  himself. 
This  was  excluded  by  the  trial  judge.  On 
review  it  was  held  that  tbe  letter  of  de- 
fendant was  ButBcient  prima  facie  for  tbe 
plaintiff  to  recover;  that  while  the  defendant 
was  not  precludnd  from  showing  that  he 
grounded  his  letter  oo  a  mistake,  he  was 
precluded  from  setting  up  adverse  possession 
or  the  Statute  of  Limitaticms ;  that  the  ac- 
knowledgment in  his  letter  takes  aintr  the 
Statutfl.  See  also  Jaafeftui  v.  9pear,  1  Wend. 
401 ;  FtagaU  v.  Herkimer  MQ-  *  By^uUc 
Co.  laBarb.  362-^;  Tm^nt  v.  Snow,  68 
Barb.  535-533 ;  JaeJaon  v.  Walker,  7  Cow. 
637-tt43:  SayUs  v.  Smith,  13  Wend.  57; 
Jngraham  v.  Baldwin.  9  N.  Y.  46-47 ;  Smiih 
V.  Sabwk,  86  N.  T.  167.  168;  MeMath  t. 


l^a,  64  Ga.  595 ;  QarUngton  t.  Oooeland,  83 
S.  C.  67-67  ;  7  Am.  ^f^olop.  Lav, 

82,  title,  Eatoppd. 

As  we  have  seen,  the  suits  were  setUed 
and  discontinued,  and  this  furnished  a  good 
consideration  for  the  agreement  which  thence- 
forth became  bindine  upon  the  parties. 
Their  rights  were  Axed  by  it,  and  the  party 
in  default  cannot  now  go  back  and  litigate 
questions  tbat  were  disposed  of  In  the  settle- 
ment. -Again,  it  appears  tbat  an  action  was 
brought  upon  the  note  given  by  Alexander 
Couse,  and  that  be  interposed  tbe  defense 
that  it  was  given  for  the  purchase  price  of 
the  lands  in  questi(w,  and  that  the  plaintiff 
had  committed  a  breach  of  the  contract  in 
failing  to  deliver  the  deed  in  accordance 
with  tne  terms  of  tbe  contract.  Upon  this 
issue  the  plaintiff  bad  judgment,  thus  for- 
ever disposing  of  tbe  facts  that  the  contract 
of  purchase  was  made,  and  that  there  was 
no  breach  thereof  on  tbe  part  of  the  plaintiff. 

The  judgment  should  he  affirmed. 

P«ker,  J.,  concurs. 
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(fifi  Oonn.  6S1.> 

1.  <Aalmst  in  dinarent  eonanM  against  a 
'  town  for  Injories  to  ebeep  under  Qen.  Stat., 
I  8702,  not  to)D9  based  on  cootract,  cannot  be 
united  to  males  up  the  amount  neoesBarr  to  give 
JurMUotlon  to  the  court  of  common  ideas. 
8.  A  aa«r«  ■iaAatmr  obligation  to  p«r 
asoMj  doasnot  ralBeanlmplteaoontraattopar 
iU  Tbe  liability  depends  on  the  statute  liseLT. 

(Beoember  IK,  IfiOOi} 

APPEAL  by  philntiff  from  a  judgment  of 
tile  Court  of  Common  Pleas  tor  New 
Haven  County  enuinn  from  tbe  docket  his  ac- 
tion bron^t  to  recover  compensation  for  sheep 
which  had  been  killed  by  dogs.  AJfirrMd. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  Verrenloe  MiiBger«  for  appellant: 
Section  812,  Oen.  Btat.  permits  the  adding 
t(»etber  of  the  different  claims  in  case  of  Im- 
]^Hd  ocmtracls.   Wherever,  therefore,  the  law 
will  imply  a  contract  to  pay  a  sum  of  monc;y 
then  thu  Statute  applies. 

Seclion  8753  creates  the  liability  to  pay  cer- 
tain sums  of  money.  When  the  exact  amount 
has  been  ascertained  in  the  wav  pointed  out  by 
tbe  Statute  then  tbe  law  im{wes  a  promise  to 
pay  it. 

Pom  Rem.  A  Rem.  lUgbts,  §612.  pi  6S2; 
1  Am.  &  Eng.  Encyclop.  Law,  886. 

An  impliedcontract  Is  co-ordinate  with  duty, 
and  whenever  it  is  certain  tbat  a  man  ought  to 
do  a  particular  thing  the  law  supposes  him  to 
do  that  thing. 

Anderson,  Law  Diet.  pp.  86.  248, 627;  2  BL 
Com.  162;  1  Watt,  Act.  &  Def.  878. 

Where  It  is  the  duty  of  a  defendant  Ui  do  an 
act,  the  Uw  Implies  a  ptomise  to  fulfill  it, 
18  L.R.A. 


Bailey  T.  JSTm  York  Oent.  A  H.  R.  R.  Oo.t^ 
U.  8.  32  WalL  680. 22  L.  ed,  648;  Semt  v.  Irw, 
68  N.  H.  628;  Anderson,  Law  Diet  p^  627; 
FhrweU  v.  Rockland,  63  Me.  206;  Bath  v.  />m- 
porf.  6  Massi  836:  WalUr-7.  BaKkcf  Kentueky, 
8  J.  J.  Marsh.  201;  1  ChiUy,  CoKt.  lltta  Am. 
ed.  p.  87. 

A  liability  fmpoaed  by  statute  is  no  greater 
than  a  common-law  liability.  In  either  case 
tbe  duty  to  discharge  it  Is  the  same.  Wttea, 
therefore,  the  Statute  creates  a  debt,  or  gives 
to  a  party  tbe  right  to  demand  from  another  a 
sum  of  money,  the  law  raises  an  implied  prom- 
ise to  pay  It. 

See  1  Comyn,  Dig.  p.  187. 

The  Statute  in  question  does  not  provide  a 
remedy  to  enforce  the  liability  created  by  it. 
Under  such  drcnmstances  the  commoa  law 
provides  the  remedy. 

Hartford  &  N.  B.  R.  Go.  v.  £inu«4r,  IS 
Conn.  517:  1  Swift.  Dig.  •686. 

If  no  form  of  action  is  prescribed  by  the 
Statute,  debt  Is  the  proper  remedy.  In  ibis 
titata,  in  such  cases,  ao  acHon,  adled  an  aciioa 
00  tbe  Statute,  will  also  lie. 

1  Swift,  Dig.  •j»EL  686. 

At  oommon  law  debt  would  He  to  reoover 
money  due,  "upon  simple  contracts,  express  or 
implied,  whether  verbal  or  written,  aod  upon 
contracts  under  seal;  or  of  record,  and  on  stat* 
utea  by  a  party  aggrieved." 

1  Chltly,  Pf.  108;  1  Swift.  Dig.  p.  678. 

If  debt  would  lie^  so  would  assumpsit.  < 

1  Chitty,  PI.  106. 

Tbe  law  implies  a  promise,  "where  a  liability 
to  indemnify  is  imposed  by  Statute." 
-  1  Swift,  Dig.  *888.  See  Mitford  t.  Com.  8 
New  Eng.  Rep.  781. 144  Mass.  64;  l^iolet  v. 
Sandgate,  10  Vt.  028;  BeU  v.  Bumnu,  BuU. 
N.  P.  120;  i^ann  v.  Green,  Cowp.  474;  BiUs- 
borovgh  Oimntiiv.  Londojidsrrjf,  4S  N.  H.  462; 
Metr^oUlan  A  Co.  T.  DMrM  if  OWwnWa, 
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in  U.  a  1.  88  L.  ed.  381:  Baigh  r.  United 
Sittu  ^dff.  L.  <fi  L.  Ano.  19  W.  Va.  792; 
aufkerd  t.  11  Excb.  fi6; 

JTi^  Oil  13  Conn.  IS;  1  Walt,  Act  &  Def. 
877;  GMMi  t.  BarriM  Mfy.  Oo.  88  Wb.  281. 

ITcMrt.  Woo«t«r,  WlUws  *  Cta«wf, 
fortppellee: 

The  amount  of  damage  or  natter  lo  demand, 
u  stated,  Is  clearly  and  poaitiTely  below  the 
sum  of  (100.  and  therefore  below  the  Juriadic- 
donof  tbe  Court  of  GonmoD  neas. 

BuU  f.  Be^twtt,  41  Conn.  01;  Oampv. 
Steteru.  45  Coon.  92. 

Tbe  counts  could  not  be  added  tosetbsr  so 
as  to  bring  tbe  case  iritbin  the  jurisdiiHion  of 
tbe  court. 

Sickolt  V.  Ua$tingt,  85  Cono.  548;  Oamp  y, 
'  Stmiu,  aupra;  Deniton  t.  Iknimny  16  Cdob. 
85;  Denton  r.  Oanhwy,  48  Conn.  866. 

Andrews*  deltraed  tbe  opinion  of 
the  court: 

Thia  action  was  brought  to  the  Court  of 
Common  Pleas  in  New  Haven  County,  under 
Geo.  Sut.,  §  8753.*  The  complaint  contains 
three  counts.  The  first  one  alleges  that  on  a 
day  named  oertain  aheep  of  ue  platnllff, 
worth  $13,  were  killed  by  dogs  within  the 
Town  of  Seymour,  and  tlut  he  gave  notlee, 
sod  afterwards  proved,  to  the  satisfaction  of 
tbe  selectmen,  that  the  damage  done  to  them 
thereby  waa  $12;  and  tbe  count  concludes 
"that,  by  force  of  the  Statute  in  such  case 
made  and  provided,  said  Town  became  liable 
to  pay  to  the  platnttfl  and  a  right  of  action 
had  accrued  to  tbe  plaintiff  to  recover  from 
mSA  Town,  tlie  amouot  of  aaid  damage.  *  The 
aecoDd  and  third  counts  are  in  form  exactly 
like  the  first.  The  second  alleges  a  killing 
of  sheep  on  another  day,  and  that  the  damage 
mstT7.  TheUiindallegeaafclllingon  stfll 
another  da^r,  and  lays  the  damage  at  |34. 
The  complaint  claims  damages  to  the  amount 
of  $150.   Tbe  court  of  common  pleas  haa 

JurisdlctloD  only  when  tbe  deroana  exceeds 
ilOO.  On  motion  by  the  defendant  that 
court  erased  the  case  from  the  docket  for 
mat  of  juriadictioD,  and  the  plaintiff  haa 
appealed  to  this  court. 

It  waa  decided  in  DmUatm  t.  Denitan,  16 
Conn.  88,  that  the  combining  of  the  claims 
ip  •cTeral  counts  would  not  give  Juriadic- 
tioo  to  a  court,  where  the  claim  in  tbe  aepa- 
nte  counts,  taken  each  by  itself,  was  not 
flofflcient  for  that  purpose.  This  ruling  has 
been  followed  in  numerous  cases  since,  among 
Thich  are  NiehoU  v.  BaUingt,  85  Cona.  546 ; 
Bmt  V.  AidbttWI,  41  Conn.  01,  and  Camp  v. 
>t«tnu.  45  Conn.  93.  Tbe  plaintiff  does  not 
denf  the  force  of  these  deciaions,  but  he  seeks 
to  avoid  their  application  to  this  case.  He 
flS7>  that  each  of  the  counts  in  the  complaint 
sets  forth  facts  from  which  the  law  implies 
a  contract,  and  that  any  number  of  contracts 
nay  be  joined,  and  the  amounts  claimed  In 
all  may  be  added  together,  for  the  purpose 
of  conferring  jurisdiction.  Gen.  Stat.  §  n3. 
If  the  plaintiff  when  be  brought  tbe  action 

^tiat  Statute  provides  that  when  any  person 
•umstaln  damage  to  hto  sheep,  by  reason  of  their 
gwyklHed  or  Injured  by  doin,  he  shall  Inform  the 
■tMettiwB  of  the  town  in  wblca  tbe  dama^  la  done, 
*M  *aU  <«ttiiMte  tbe  axooant  of  tbe  danae«. 
vktahAaU  be  paid  b7  tbe  town.  [Bap.] 

18L.B.A. 
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believed  as  he  now  pcofasses  to  ibeiieTe,  it 
is  somewhat  singular  that  he  did  not  frame 
his  complaint  aa»n<din^.  Tbe  complaint 
declares  that  the  Town  la  liable  by  direct 
force  of  the  Statute^  and  says  nothing  about 
any  ooutract.  But  does  the  law  Imply  a 
contract  from  the  facts  stated  in  any  of  the 
countat  A  oontract  is  a  promise  made  on  a 
consideration.  Without  a  consideration  there 
can  be  no  ooutract,  expre8s<»  implied.  There 
must  be  a  sabjaot  matter  in  respect  to  which 
UiOB  has  been  a  meeting  of  the>minds  of  the 
parties.  A  ooutract  involves  an  offer  and  ui 
acceptance.  One  party  expreasea  his  readi- 
ness to  be  bound  to  the  performance  of  some- 
thing concerning  the  subject  matter,  and  tbe 
other  party  expresses  his  acceptance  of  that 
readiness.  This  is  the  meeting  of  their 
minds  which  la  essential  to  the  making  of  a 
contract.  Where  tiiere  is  a  considoratioQt 
such  offer  and  aoouttancts  is  a  contract.  It 
is  trxQ  that  many  times  there  is  such  a  cou' 
ditionof  facta  that  the  law  will  imply,  some- 
times  an  offer  by  one  party  and  sometimes 
the  acceptance  by  the  other,  and  so  supply 
an  element  necessary  to  the  completion  of  a 
contract  irtiich  otherwise  m'ight  be  wanting. 

The  expression  "  implied  contract"  la  per* 
haps  open  to  objection,  in  that  it  seems  to 
admit  that  an  entire  contract  In  all  its  parts 
may  be  Implied.  Tbe  parlies  to  a  contract 
can  never  be  implied,  nor  tbe  subject  mut- 
ter, nor  the  consideration.  These  must  be 
shown.  But  the  promise  which  is  neoessary 
to  complete  a  contract  may  be  fmplied. 
Thus  inil  Swift,  Dig.  p.  183,  it  is  said: 
"The' term  'implied  contract'  Is  generally 
used  to  denote  a  promise  Which  the  law,  from 
the  existence  of  certain  facts,  presumes  that 
a  partv  has  made."  And  at  page  897  Uie 
cases  in  which  the  law  implies  a  promise 
are  brought  together  and  arranged  under  six 
heads.  The  sixth  is,  "where  a  liability  to 
indemnify  is  imposed  by  statute. "  The 
plaintiff  claims  that,  w^ierever  a  statute  or 
the  common  law  imposes  a  duty  or  an  obli- 
gation to  pay  money,  there  the  law  Implies 
a  promise  to  perform  that  duty  or  pay  that 
money.  This  claim  cannot  be  maintained. 
Neither  a  statute  nor  a  rule  of  law  alone  raises 
an  implied  promise.  There  must  always  be 
tlie  fact  of  a  considfflittion  outside  of  and  in 
addition  to  the  Statute  or  the  rule  of  law ; 
and  the  promise  is  implied  rather  from  the 
consideration  than  from  the  Statute,  The 
Statute  or  the  rule  establishes  the  duty,  but 
the  consideration  raises  the  implied  promise 
to  perform  that  duty.  The  authorities  citod 
bv  the  plaintiff  illustrate  this  perfectly. 
Take  the  citation  from  Fomeroy,  Remedies 
and  Rem.  Rights,  g  518.  The  example  there 
given  is  fnnn  Metcalf  on  Contracts,  and  is 
as  follows:  "A  buabaod  is  bound  to  sup- 
hia  wife,  and  if  he  wrcHigfully  discards 
any  person  may  furnish  support  to  her, 
and  recover  pay  tlierefor  from  the  husband. 
In  an  action  of  assumpsit,  the  furnishing  of 
the  support  must  be  alleged  to  have  been  by 
the  plaintiff  at  the  request  of  the  husband, 
and  a  promise  by  the  buaband  must  also  be 
allef^  But  proof  of  the  acttul  facts  sup- 
ports both  the  allegationa.  The  husband, 
being  by  law  liable  jto  pay,  is  held  to  ban 
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made  boQi  the  request  and  the  promiae. "  pp. 
308,  a04.  The  fnrnlihing  the  auppliea  to  the 
vlfe  ia  tbe  oonalderatira  from  which  the  law 
raises  the  promise  to  perform  the  legal  dntr. 
The  citation  from  1  Swift.  Dig.  897.  is  to  the 
same  effect.  It  is  that  where  an  indemnity 
Is  impoaed  by  a  statute  there  the  law  implies 
a  promise.  The  example  that  explains  this 
rule  is  given  at  page  488,  tliat  "it  is  the 
foundation  of  suits  brouglit  bj  one  town 
a^nst  another,  or  hy  u  indiTiaaal  against 
a  town,  to  recover  expenses  incurred  in  the 
support  of  a  pauper."  The  support  of  the 

EaupoT  is  the  cimsiaeratton.  Where  one  town 
as  been  compelled  to  expend  money  in  the 
necessary  support  of  a  pauper  who  l>eIong8 
to  another  town,  there  is  an  implied  promise 
the  latter  town  to  pay  the  former  one,  be- 
cause the  former  bus  paid  money  which  the 
latter  ought  to  have  paid.  To  be  sure,  with- 
out the  statute  there  would  be  no  duty  to 
perform.  But  the  existence  of  a  duty  does 
not  of  itself  raise  any  implied  promiae  to 
perform  it.  There  being  a  consideration  for 
a  promiae  in  addition  to  the  duty,  the  con- 
ditions  exist  from  which  the  law  presumes 
a  promise  to  liare  been  made.  If  the  law 
implies  a  promise  from  a  statute  liability 
alone,  to  whom  is  such  promise  made?  Who 
can  sue  upon  it?  The  law  requires  a  hua- 


OTJBT  OF  AppBUa.  Arm,, 

band  to  support  his  wife.  If  be  wrongfully 
discards  her.  is  there  an  implied  promise  to 
herf  Could  she  bring  a  suitT  Eadi  town  Is 

nulred  by  statute  to  support  Its  paupem. 
s  a  pauper  belonging  to  the  Town  of 
Seymour.  Is  there  anlmplied  prwnise  to  AT 
Could  he  sue  the  Town?  If  he  could  not. 
who  could?  Take  another  case.  A  statute 
says  that  every  person  who  steals  the  prop- 
erty of  another  shall  pay  tba  owner  treble  itA 
value.  Suppose  the  plaintiff's  sheep  bad 
been  stolen,  and  he  sbonld  bring  an  action 
for  the  treble  value.  Would  he,  or  could  he, 
sue  on  an  implied  promise?"  Or  suppose  that 
the  thief  hful  beui  sentenced  to  pay  a  fine ; 
tliat  would  be  a  statute  liability  of  the  moet 
emphatic  kind.  Is  it  so  that  there  is  an  im- 
plied contract  on  the  part  of  tbe  thief  to  pay 
ttie  amount  of  Uie  noe?  Questions  of  thu 
kind  might  be  multiplied.  But  these  are 
sufficient  to  show  that  the  plaintiff's  cootm- 
tion  cannot  be  sustained.  In  tlie  present  case 
the  Town  is  liable,  if  liable  at  all,  by  the 
direct  force  of  the  Statute.  Tbe  elements  of 
a  contract  are  not  set  forth  in  Uw  complaint, 
and  do  not  exist  in  tbe  case. 
Tiwre  w  no  error  in  tikeJw^metU  t^peoM 

The  other  Judges  concurred. 


VmOtNIA  SUFSEHE  COURT  OF  APPEALS. 


M.J.  DAT,  Admr..  etc,  at  Bunr  Garland,  i 
Deceased,  et  at..  AppU., 

V. 

John  F.  SLAUOHTER,  Admr..  etc,  of  Sam- 
uel QarUnd,  br.,  Deceased,  «t  al. 

(....Ta.....) 

Ofa  plsuitatloa  to  a  person  *hui<ler  m  snper> 


Mom— Oeotor     ataU  may  gudUfytU  enJoymeiU 
by  atmtxing  eondttfom  and  mnllattoM. 

A  testator  Is  under  nooUlgatlon  to  provMe  for 
pannrat  of  die  debts  of  devisee:  be  may  condition 
hlB  bounty  Bs  suits  bimself.  If  be  Tlolate«  no  rule  of 
taw.  He  may  provide  that  tbe  estate  abaU  oeeve 
upon  bankruptoy  of  tbe  donee,  or  upon  flUnft  of  a 
oredltor'i  wit  to  lublcot  the  estate  to  tbe  debt  of 
the  first  doneei  Branball  v.  Ferris.  14     T.  41. 

A  party  mny  settle  propertjr  on  another  Inr sucli 
manner  that  It  cannot  be  alienated,  and  creditors 
and  asBigneee  cannot  take  it,  or  he  may  anoex  a 
proviso  that  on  allenatioa  or  bankruptcy  it  shall 
shift  over  to  a  third  person.  1  Perry,  Tr.  I  888. 
ing  Re  MugKerldde's  Trusts,  Johns.  (Bar.)  tBS; 
Keursley  7.  Woodoouk,  8  Hare,  185;  Joel  v.  HlUs,  3 
Kay  ft  J.  4Sfi;  Large's  Gaae,  t  Leon.  82:  Churchill  v. 
Marks,  1  Coll.  441:  Sbarpe  t.  Coaserat, »  Bear.  470; 
Sbee  T.  Hale.  18  Ves.  Jr.  401:  Lewes  v.  Lewes,  8  Sim. 
aoi;  Cooper  v.  Wyatt,  6  Hadd.  482;  Lookyer  v.  Sev- 
age,  3  Btraose,  H7;  Tamold  v.  Moorhouse.  1  Buss, 
ft  M.  3U;  Stephens  v.  James.  4  Sim.  MB;  Six  parte 
Oxley,  1  Ball  ft  B.  2S7:  RoohtOrd  v.  Hackmao.  8 
Hare,  475:  ExparU  Hintoo,  14  Tes.  Jr.  806;  Stanton 
V.  IIhU.  S  Hubs,  ft  H.  17& 

A  spendthrift  trust  In  which  the  grantor  Is  hlm> 
■elf  the  eole  beneOdary  for  life,  with  power  to  dlB> 
pose  of  the  trait  proper^  st  death,  leavtoynsMlMr 
ISURA. 


In'.endraee,"  but  not  to  be  "bound  tor  bis  past 
debts  or  for  future  debts  and  liabilities  other  than 
deoent  and  oomfOTtaUe  support,"  does  not  give 
him  any  absolute  property  in  tbe  Droflts,  but  he 
holds  them  as  trustee  for  the  remainderoien  ex- 
cept as  to  what  be  needsfor  "deoentaad  comfort- 
able support;*'  therefore  such  profits  cannot  be 
reached  by  his  creditors. 

8.  ATalldtraatftorthampportofa per- 
son may  be  created  which  shall  be  free  from  his 
debts  and  liablimee. 


the  Income  nor  the  corpus  of  tbe  estate  subject  to 
bis  debia,  cannot  be  upheld.  Qbonnl^  v.  Smttb. 

nL.a  A.iH,iaiPs.OBt. 

mie  doofir  attbe  Inomneof  a  trust  fund  to  a  per- 
9on  for  life  nay  qualify  the  gift  by  a  provision  that 
tbe  riirht  to  reodvetbe  inootue  shall  be  inalienable, 
and  It  will  suDoe  if  the  Intention  to  so  make  it  oan 
be  clearly  gathered  from  tbe  Instrumentooogtroed 
Id  the  light  of  tbe  otroumstanccs.  Slattery  v,  Wa- 
BOD,  7  R.  A.  308,  161  Han.  ttS;  Broadway  Nat. 
Bank  v.  Adams,  133  Mass.  170;  Baker  v.  Brown,  & 
New  Eng.  Sep.  DOi,  148  Mass.  8BB. 

Where  so  much  of  the  income  of  a  trust  fund  ia 
given  to  a  person  as  shaU  be  necessary  for  Ms  sup- 
port, his  right  thereto  Is  In  its  nature  Inalienable 
and  cannot  be  reached  by  his  creditor.  Slattery  v. 
WoBon,  rupra.  See  Perkins  v.  Hays.  8  Oray,  406; 
Pope  V.  EUiDtt,  6  B.  Hon.  66;  Holdsblp  v.  Patterson. 
7  Watts,  647. 

Tbe  interest  and  dividends  of  real  estate,  or  per- 
sonal property  held  In  trust,  mar  be  enjoyed  by 
the  beneficiary  without  liability  for  bis  debts. 
Nichols  V.  Baton.  U  U.  B.  716.  S8  L.  ed.  854. 

Limitation  in  trust  estates. 

A  trust  may  be  so  limited  that  it  shall  not  take 
effect  unless  tbe  beue&dary  is  free  from  debt,  or 
that  his  estate  diall  cease  upm  his  beeiwnlng  la- 
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APPEAL  by  defeadanU  from  a  decree  of  the 
Circuit  Court  for  the  0ty  of  Lynchburg 
in  ftvor  of  plaintiff  Id  a  suit  brought  to  re- 
coTer  the  amount  alleged  to  be  due  from  Burr 
Chuland,  deceased,  to  the  estate  of  Samuel 
<hriiiid,  Sr.,  deceued,  oat  of  the  surplus  prof- 
itt  of  an  estate  In  which  Burr  Qariand  had  an 
nit«rest.  Beterud. 
The  facts  are  stated  fn  the  opinion. 
Mimn.  WiUiMu  J.  Bobertson  and  Ed- 
ward S.  Brown  for  appellants. 
Mr.  E.  C.  Bnrks.  for  appellee: 
If  ibe  intentioD  cMt  the  testator  was  to  be- 
qunth  by  way  of  xemalnder  to  Mrs.  Morrias 
au  bw  oilldren  what  of  the  profits  of  the  es- 
tale  bad  not  been  expended  by  B.  Garland  far 
bis  support,  such  bequest  would  be  void  for 
uncertainty. 

Mag  T.  Jounn,  20  Gratt.  692;  Miuionarv 
Bet.  tfM,  S.  ChvTtih  v.  Calvert,  8S  Gratt  857; 
Carr  t.  Bmnger.  78  Va.  187;  OoU  v.  CoU,  TO 
Va.  S51 ;  Blair  y.  Mtm.  83  Va.  288. 

The  doctrine  of  Brandon  v.  Bobtnton,  18 
Ves.  Jr.  438.  that  "If  property  U  given  to  a 
nuD  for  his  life  the  donor  caonot  take  away 
the  incidents  of  a  life  estate"  (alienability  belns 
oneof  tbeinddeots),  is  the  nrmly  established 
Eoellsh  doctrine;  and  the  same  dnctrine  pre- 
In  all  of  our  States,  except  two,  in  which 
(be  qnesiioQ  has  been  decided. 
Gray,  Restraints  on  Alienation,  ^§  184-377. 
The  doctrine  has  been  recognized  in  Virginia. 
SiektU  T.  mndlv,  10  Gratt.  383;  Sulme  v. 
Tenant,  1  Lead.  Cas,  Eq.  4tb  Am.  ed.  766; 
Siim  V.  Rote,  12  Gratt.  429. 
Mr.    Singinton  Dtna.  also  for  ^ipellee: 


B.  Gsrlaod's  power  of  dfapoaal.  as  toi  afl  the 
profits,  was  ample  and  absolute,  so  that  if  tea- 
tator  had  Intended  and  attempted  to  conrey 
the  surplus,  not  used  and  consumed  by  him,  to 
Ura.  Morrias,  etc.  it  would  have  been  clearly 
void. 

Carr  v.  Slffingtr,  78  Va.  107;  CoU  v.  CW*, 
TO  Va.  m. 

Memn.  Kirkp«triek  A  Blaekford  and 
R.  O.  B.  Dmmi  also  Cor  appellees. 

BintoD.  J.,  delivered  the  opinion  of  the 
couit: 

This  is  the  sequel  to  the  case  of  Garland 
V.  QaHand,  reported  in  84  Va.  181. 

As  the  case  waa  then  presented,  itappeared 
that  "Wm.  H.  Garland,  executor  of  Bun- 
Garland,  deceased,  had  broujrht  a  suit  in  the 
proper  court  in  Mississippi  to  settle  the  ad- 
ministratioD  accounts  of  his  testator  as  ad- 
ministrator e.  t.  a.  of  Samuel  Garland,  Sr.. 
deceased;  Uut  the  court  In  HiBsiaaippi  as- 
certained the  amount  dne  to  be  $64,130.88, 
and  decreed  that  the  domiciliary  executor, 
the  said  Wm.  H.  Garland,  should  pay  the 
same  to  John  F.  Slaughter,  who  had  qualified 
in  Virginia  as  administrator  de  bonit  non,  e. 
t.  a.,  m  tlie  said  Samuel  Garland.  Sr.  Burr 
Garland  died  In  Virginia  in  December,  1869. 
On  his  death  there  was  found  In  the  hands  of 
John  T,  Merrell,  in  Lynchburg,  Va.,  the  sum 
of  $1,431.52,  which  was  the  remains  of  a  sum 
of  money  said  Burr  Garland  had  deposited 
with  him  on  call,  and  subject  to  his  (Burr 
Garland's)  order.  It  also  appeared  that 
when  Burr  Garland  died  he  was  in  posses- 
sion of  certain  conveyances  or  aaalgnmeota 
to  himself  from  acvwal  legatees  of  the  said 


M>lT«ntand  shall  thereupon  vest  In  another;  tmt 
the  Cfrttd  qw  trvit  cannot  hold  and  enjoy  bis  Id- 
(oot  enUrelr  free  from  tbe  clatma  of  creditnre. 
mobol  T.  LevT.  7S  U.  8.  6  WaU.  488, 18  L.  ed.  BOS; 
HaOett  r.  Tbompson,  6  Palve,  1168, 8  X<.  ed.  StO:  Bnm- 
hill  V.  FbttIs.  14  K.  T.  41;  Basterlr  r.  Kaner,  86 
Ooon.  ».  Diok  T.  Pttotaf  (»d,  1  Dev.  ft  R  Bq.  4801 
8r  WMte  V.  TbofDM.  8  Bosh.  «t;  Marshall  v.  Rasta, 

VKr.iiSL 

Property  mar  tw  (Iven  to  a  nan  until  be  shall 
beooae  bankrupt,  and  In  suob  oase,  nettbar  tbe 
■an  oor  Ui  Mrrifiinr  can  bave  It,  beyoi  d  the  period 
tettsd;  but  If  It  Is  fiven  to  a  man  for  Ute,  tbe 
tear  eaanot  take  Bwar  thelncMenla  of  a  life  es- 
tste.  Brsndon  T.BoUnsML  IS  Ve&  Jr.  428:  Oldham 
V.  OUbam.  L  R.  8  Bq.  Oas.  404;  Sbee  v.  Hale,  18  Tee. 
Jr.lH. 

Aa  iBtewst  In  pffoperlj  brtfl  In  trust  fora  pewoo 
<liirtDC  IMa,  under  a  wm  provkiraff  ttnt  no  part  of 
it  *al]  be  MUgnaiMe  or  in  any  way  liable  to  be 
Un  for  his  debts,  H  not  property  whleh  can  law- 
fully be  sold,  aaslffned  or  oonveyed,  or  be  taken  on 
UBeoOoo.  BUllncav.liarah(llass.)10L.B.  A.7S4. 

A  dense  In  a  will  diverting  pwyerty  upon  aMeoa- 
ttoaakMiriUembnoeonlr  Hw  voluntary  acts  of 
theparty,  and  wfU  not  apply  to  traosfen  by  opeta- 
tta  of  lav.  as  by  baoknipCoy,  Lear  v.  L«irgett.  2 
^  4»,  I  Bnaa  *  M.  SSO;  WHUdsod  v.  Wilkinson, 
ISvaasL  188;  Whttfleld     Priokett,  2  Keen,  eOB. 

Ua  fund  Is  devised  to  traeteca  with  dlreetlons  to 
W  the  Ineone  to  testator's  bod  durlngr  bis  life, 
tiM  Irnb  the  ebUtas  of  cmdltMs,  income  wbloh  ac- 
WHsprtortoadaoMonof  tbeoourtof  taut  resort 
Mhorlifaif  iti  application  to  bia  debts,  does  not 
•nlr  to  debts  wblob  aoome  after  snob  deoWon. 
^  T.  Koitueky  Nat.  Bank  (Ky.!  IS  L.  B.  A.  ST. 

Utben  ii  a  clause  agnlnat  antMpaUon,  an  a»- 

WUR.A. 


slgnment  of  arrears  alteady  acoroed  and  not  of 
future  Ineome  Is  Bood.  Be  Btuls^  Trusia,  4  DeO. 
H.ftO.404. 

A  detdaratlon  in  a  win  establiebinir  a  trust  fund 
thA  inoome  to  be  paid  annually  to  a  pnson  for  life, 
and  not  to  be  9ub)ect  to  tlte  <lebtB  of  the  beneficiary, 
will  not  take  It  out  of  astatute  making  trust  estatee 
subject  to  the  debts  of  the  beneflolary,  where  the 
benefloUry  is  Riven  power  to  dtqtose  of  tbe  prin- 
cipal by  will.  Hayoraftv.Bland(Ky.>8Zi.B.A.8B0; 

Wbere  a  will  gives  a  beneftdary  an  unrestricted 
interest  In  the  inoome  of  a  fund  dnriDg  his  life,  be 
may.  In  the  ebsenoe  of  statutory  pnAlbttlon.  alien- 
ateaa  a  whole  or  In  part,  before  tbe  time  ftzed  for 
Its  payment.  Caldwell  v.  Boyd,  7  Went.  Be^  MB, 
109  Ind.  44T;  Martin  v.  Davis,  88  Ind.  88;  Wood  v. 
Wallaoe,  81  Ind.  886;  Farmers  ft  H.  Sav.  Bank  v. 
Brewer,  87  Conn.  800;  Perry.  Tr.  •  S8I^  Story,  Bq. 
Jnr.HBr4,lAU. 

IViiiCets  nuv  be  dotAed  letth  dtoeretlm. 

A  will  devising  proper^  In  trust  to  pay  suob  part 
of  the  prooeeds  to  anotiier  a>  In  .the  discretion  of 
the  tmstee  be  may  think  beet,  does  not  vest  In  tbe 
beneOdary  soeh  an  estate  aa  Bsay  be  subJeoted  to 
tiie  payment  his  debts.  Hanball  v.Bash.BrKy. 
118:  White  V.  Thomas.  8  Bush,  088;  Davidson  v. 
Kemper,  78  Ky.  6. 

Tbe  trustees  may  be  clothed  with  a  discretion  as 
to  the  amount  of  InooDie  which  tbeydiallapidy  to 
toe  nee  of  tbe  benellotary.  Keyser  v.  Hitobell,  67 
Fa.  478;  Rife  v.  0«yer,  t»  Ps.  <B8;  Sbryock  v.  Wag- 
goner, 98  Pa.  480;  Brown  v.  WlUlameon.  88  Fa.  388; 
Byrlok  V.  Hetrlok,  13  Pa.  488;  ShankUnd^  App.  47 
Pa.  118;  Gbrard  L.  Ins.  ft  T.  Ca  v.  Chamber».  46  Pa. 
486;  Norrls  v.  Johnston,  6  Pa.  887;  Tanx  v.  Parke.  T 
Watm  ft  S.  1S{  VWier  V.  Taylor,  8  Bawle,  88(  X  Pom. 
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BMnuel  Qarland,  Sr.,  who  wen  ehildfen  of 
Nicholas  QsrlBtid,  a  bfother  of  the  testator, 
of  the  legaclea  given  to  them  In  the  will  of 
^tmuel  Garland,  Sr.  Slaughter  being  un- 
able, bj  reason  of  Burr  Garland's  iDSoWency, 
to  make  the  money  decreed  by  the  Mississippi 
court'in  that  St-Ue,  and,  finding  these  assets 
in  Virginia,  brought  suit  in  Virginia  to  en- 
force we  MiBsisstppi  decree.  To  that  suit 
Cliarles  Y.  MorrisB,  administmtctf  with  the 
will  annexed  of  Burr  Garland,  deceased,  and 
Mary  Garland,  his  surety,  were  made  de- 
fendants. 

Upon  this  state  of  facts,  this  court  held 
that  the  decree  of  the  Mississippi  court  must 
be  accepted  aa  final  and  conclusive  evidence 
of  the  fact  and  amount  of  indebtedness  by 
Burr  Oariand,  the  Mississippi  administrator 
of  Samuel  Garland,  to  Samuel  Garland's 
estate.  And  further,  that  the  decree  of  that 
court  did  not  undertake  to  distribute  it,  nor 
to  decree  who  are  entitled  to  receive  it  under 
Ekimuel  Garland's  will,  but  decreed  it  to  be 
paid  over  to  the  Virginia  domieiliaiy  exe- 
cutor, to  be  by  him  distributed  to  those  en- 
titled, according  to  the  declared  intratlon  of 
the  testator;  "but  this  decision  is  without 
prejudice  to  anpr  right  of  action  which 
Paulina  B.  Morriss  may  have  in  this  or  in 
an  independent  suit."  When  the  case  got 
bock  to  the  circuit  court  the  plaintiff  Died 
his  ameuded  bill,  making  Paulina  B.  Mor- 
riss and  her  children  parties. 

After  the  case  had  been  matured  for  hear- 
ing, on  application  for  an  order  directing 
accounts,  the  court  proceeded  to  construe  the 
ninth  clause  of  the  will  of  Samuel  Garland, 
Sr.,  upon  the  true  construction  of  wliicfa 
the  present  controverBy  must  turn. 

That  clause  is  In  these  words : 

"9th.  My  favorite  brother,  B.  Garland, 
raised  by  me,  and  long  a  resident  of  Missis- 
sippi, is,  and  has  for  a  long  time  past  been, 
embarrassed  in  debt  by  losses  of  trade  iu 
1837,  and  liabilities  as  surety  for  others.  It 
might  be  unsafe  to  devise  property  to  him 
absolutely.  I  therefore  set  apart  in  tniat  in 
the  hands  of  my  executor,  for  Uie  benefit  of 
my  said  brother,  either  of  my  plantations  in 
Hindes  County,  called  'Barrens'  or  'Tudor 
Hall, '  whichever  he  may  choose,  and  forty 
slaves  in  families— say  about  twenty-five 
hands,  balance  beads  of  families,  children, 
and  house  servants— to  be  selected  out  of  the 
stocks  In  both  places;  mules,  horses,  stock, 
etc.,  sulficient  for  the  cultivation  of  the 

Elaoe  so  selected  by  him,  with  provisions, 
ouse  and  kitchen  furniture,  plantation 
tools,  etc.,  oxen.  hogs,  eie.,  to  make  a  com- 
plete estate.  The  profits  of  the  estate  Is  set 
apart  for  his  (B.  Garland's)  use,  under  his 
sup^ntendence.   But  neither  the  estate  nor 

f profits  shall  be  bound  for  his  past  debts  or 
or  future  debts  and  liabilities,  other  than 
decent  and  comfortable  support.  At  his 
death  all  the  property  in  this  clause  is  to 
pasa  to  Charles  Y.  Moiriss,  in  trust,  to  the 
separate  use  of  hia  wife,  Paulioa  B.  Morriss, 
and  her  children.  ** 

The  circuit  oourt  was  of  opinion,  and  de- 
creed, "that  the  estate  of  the  aald  Burr 
Garland,  in  the  profits  set  apart  by  the  said 
clause  for  the  use  of  the  said  Burr  Garland,' 
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became  and  was,  under  the  law,  and  by  vir- 
tue of  said  will,  his  absolute  estate  and,  as 

such,  liable  not  only  for  such  debts  as  might 
be  contracted  for  his  decent  and  comfortaole 
support,  but  for  all  his  debts;  and  the  said 
profits  did  not,  nor  did  any  part  thereof,' 
pass  under  the  said  will  to  the  said  Charles 
Y.  Morriss,  in  trust,  for  the  separate  use  of 
the  said  Paulina  B.  Morriss  and  her  children, 
nor  did  they,  or  either  of  them,  aci^uire  any 
estate  or  interesttherein  under  the  said  will.^ 

Tills,  however,  is  not.  In  our  opinion,  the 
interpretation  to  be  put  upon  the  clause  of 
the  will  now  under  revietv.  Burr  Garland, 
as  the  very  first  words  of  this  clause  of  the 
will  say,  was  the  favorite  brother  of  the 
testator,  by  whom  he  had  been  reared.  He 
had  become  so  involved  in  debt,  by  reason  of 
losses  in  business,  doubtless  occasioned  by 
the  financial  panic  of  1837,  and  by  liabilities 
incurred  as  surety  for  others,  thatitapiieared 
to  the  testator  practically  impossible  for  hira 
ever  to  free  himself  from  this  load  of  debt. 

In  this  condition  the  testator  saw  that  an 
absolute  gift  or  devise  of  property  to  hlm^ 
would  be  of  no  service  to  hlm^  hut  would, 
in  effect,  be  a  gift  of  so  much  property  to 
his  creditors,  who  had  not  the  slightest  claim 
upon  the  testator.  He  tiierefore  endeavored, 
by  a  carefully  devised  trust,  to  protect  his 
brother  in  his  declining  years  from  penury 
and  want,  by  giving  htm  the  mere  right  to 
"a  decent  and  comfortable  support"  out  of 
the  profits  of  an  estate,  the  legal  title  to 
which,  as  well  as  to  the  profits,  he  is  care- 
ful to  confer  upon  the  trustee.  And,  haviug' 
made  this  provision  for  his  brother-^a  pro- 
vision strictly  limited  to  the  use  of  so  much 
of  the  profits  as  was  necessary  for  "a  decent 
and  comfortable  support" — and  having  de- 
clared tliat  neither  the  estate  nor  profits  shall 
be  bound  for  his  past  debts  or  liabilities,  or 
for  future  debts  incurred  on  any  other  ac- 
count, he  gives  all  the  property  in  this  clause 
(clearly  meaning  the  estate  and  any  surplus, 
profits)  over  to  Charles  Y.  Morriss,  in  trost, 
to  the  separate  use  of  his  wife,  Paulina  B. 
Morriss,  and  her  children. 

Now,  this  being  the  purpose  of  the  testa- 
tor, too  clearly  manifpsted  to  require  any 
verbal  criticism  upon  the  mere  words  of  the 
will,  the  only  remaining  inquiry  is,  whether 
this  intentioh  shall  be  allowed  to  prevail 
or,  to  express  the  same  Idea  differently, 
whether  there  Is  any  rule  of  the  court  of 
cliaocery  in  this  State  which  defeats  it. 

On  behalf  of  the  appelieea,  it  is  insisted 
that  (he  testator,  by  his  will,  gave  to  Burr 
Garland  the  profits  therein  mentioned  ab- 
solutely, and  that  the  exemption  of  the  prof- 
its from  liability  for  Burr  Garland's  debts 
is  void,  bccnnse  they  say  that  it  is  a  funda- 
mental doctrine  ,  of  the  English  chancery, 
and  that  the  same  rule  prevails  in  America, 
that  no  such  estate  can  be  deprived  of  the 
incident  of  alienability  or  liability  fw  tJw 
debts  of  the  owuer. 

But  this  argument  seems  to  me  to  be  be- 
side the  mark.  In  this  caee  the  devisee  and 
legatee,  Burr  Garland,  did  not  take  any  ab- 
solute property  In  the  profits  of  the  estate 
which  he  might  have  assigned  or  aliened; 
but,  on  the  contrary,  he  acquired  the  mere. 
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althoagD  ezcluaive,  rigbt  to  a  preceptlon 
of  m>  much  of  said  proflta  would  furnish 
a  deeoit  and  oomfortable  support  far  bimaelf, 
and  thia  waa  so  qualified  aiid  limited  as  to 
fence  out  all  his  creditors  except  those  who 
famished  him  supplies  for  his  support.  Had 
he  undertaken  to  expend  these  profits  in  any 
other  way  he  would  have  been  guilty  of  a 
breach  of  trust,  tot  there  waa  Id. the  eye  of 
a  court  of  equity  as  complete  a  trust  in  him 
to  apply  these  profits  in  Uiis  ooe  direction 
as  there  waa  in  the  trustee  to  hold  the  legal 
title.  And  while  be  (Burr  Oarlaod)  took 
ibis  qualified  right,  which  we  think  it  is  a 
mitnomer  to  call  property,  the  remalndermea 
took  a  Tested  remainder  In  all  the  surplus 
or  unexpended  profits. 

It  is  admitted  that  its  exact  question  has 
never  been  decided  in  Virginia,  although 
seranl  caaea  have  ariaen  in  tnis  State  where 
the  truBta  were  held  to  be  blended,  and  there- 
fore that  donee  had  no  interest  that  was  di- 
visible from  the  other  cuiui*  gut  trutt,  aod 
therefwe  no  ^perty  that  coiilo  be  subjected 
to  bia  debta. 

But  in  Sidedl  T.  Bandly,  10  Oratt.  886, 
Jvdgt  Samuels,  delivering  theopinlou  of  the 
court,  said :  "  There  is  nothloA  in  the  nature 
or  law  of  pro|>erty  whieh  oouid  prevent  the 


testatrix,  when  about  to  die,  from  approprlat- 
iog  her  property  to  the  sumtort  of  her  poor 
uia  helpless  relations ;  nothing  to  prerent 
her  from  chargioe  her  property  with  the  ex- 
pense of  food,  raiment  and  shelter  for  such 
relatifma.  There  is  nothing  In  law  or  reason, 
I  conceive,  which  should  prevent  her  from 
appointing  an  agent  or  tmstee  to  admlniiter 
her  bounty. 

But  the  queatltm  baa  been  carefully  con- 
sidered by  uie  Supreme  Court  of  the  United 
Status  In  tlie  case  of  NiehoU  v.  BcOon,  91 
U.  S.  716,  38  L.  ed.  254,  and  by  the  Supreme 
Judicial  Oourt  of  Massachusetts  in  the  case 
of  Broadway  A'at.  Bank  v.  Adanu,  188  Mass. 
170,  and  in  each  case  it  was  held  tlut  tliere 
was  nothing  in  the  doctrines  of  the  American 
chancery  which  prohibits  a  trust  libs  the 
present. 

The  reaaonlng  of  theae  caass  .commends  it- 
self to  our  judgment,  and  fully  establisbea 
the  validity  of  thia  trust. 

Tke  decree  ^  tlu  court  bdoto  being  in  cod- 
fiict  with  these  views,  must  be  raversed, 
and  the  cause  "must  be  ron^aoded  for  further 
proceedlligs  to  be  had  in  accordance  with  thia 
opinion. ' 

DttTM  KHrS0A> 

Fbtiticm  for  rehearing  oveiTuled. 


TjSXAS  SUPKBHS  OOURT. 


FDLLKAN  PALACE  GAB  00..  Afpt, 

9. 

A.L.  SMITH. 
(....Ita.....) 

1 .  A  aleapliifirMsar  eompuy  la  liable  Iter 
the  atlsteke  of  ite  aervante  fn  awakeoloff 
puKOgers  in  Its  car  and  causing  tbem  to  fret  oS 
tx  *  water  tank  half  a  mile  fiDiu  the  Ae^ak  in  ttaa 
dark  aad  rain,  where  tber  were  left  br  the  tntln. 
aodtbeconsaqnentaxposare  lasutteAln  sertoui 
dUMgatoUiiBOk. 

S.  A  iilliieee*» ,  t— Haaoay  that  ahe 
know  9ft  B0tbtai|f  elee  which  oouid  have 
cBUMd  het  lUnen  except  the  exposure,  on  which 
ber  hiuband'g  action  for  damaees  Ifl  based,  Is  ad- 
mimible  Id  connection  with  tiie  details  of  her  ez- 
pooure  and  slcknev. 

8.  ETidence  of  the  aaonnt  of  plnlntUTa 
aalu7  and  the  number  of  waeka  that  be  lost  is 
admiiBlUe  tn  an  acUon  for  damay,  expreaalr 

'  daiininc  looa  of  tlma  as  an  element  of  the  dam- 

4.  ApbTaldan'aatatemeBtMtowhata 
parami  told  him  about  her  exposure  as  the 
baris  of  his  oplolon  as  to  the  cause  of  ber  elck- 
nesB  Is  not  loadmMble  on  the  part  of  the  plain- 
tiff In  an  action  for  damaga  sustained  from  the 
aposure. 

5.  Errorinchai^^laf  ontbe  mleofcon- 
trflmtoiT'  ne(UgeBee  is  not  pre]adlofai  to 
AefeodaaC,  wbem  there  Is  no  erUenoe  of  plalo- 
tVBDOguitMieeL 

^  IWetUgaUoa  to  awaken  aod  noti- 


fy a  pattimffTrr  In  time  for  btm  to  prepare 
safely  aad  oomfortaMy  to  leave  tbe  train  at  hla 
destination  Is  dlractly  hivolved  In  his  oontraot, 
tortheuseof  fbesleepliwberthi      .   _  . 

<lleoemherU,ieB(U 

APPEAL  by  defendant  ftom  a  Judgment  of 
the  Distrlcl  Court  for  Kaufman  Couoty  la 
favor  of  plainiiS  in  an  action  brought  to  re- 
cover damages  for  to^uries,  losses  and  expenses 
caused  by  the  neclieence  of  defendant's  ser- 
vants in  causing  plaintiff  and  his  wife  to  leave 
defendant's  car  at  tbe  wrong  place.  A0rmeit. 

Messrs.  Percy  Roberts  and  R.  P.  WIU- 
ing  for  appellant. 

Matrt.  Sheltoa  F.  Leake  and  Word  ft 
Charlton,  for  appellee: 

It  was  legitimate  for  Mrs.  Smith  to  testify,  it' 
she  knew,  the  cauise  of  her  iHne&s,  and  her  tes- 
timony, "that  she  knew  nothing  else  that 
could  have  caused  b«  illness,  except  the  ex- 
posure to  which  she  was  subjected  on  the- 
morning  she  left  the  car  of  defendant  at  Ter- 
rell." was  proper. 

St.  Louit.  T.  dkA.  B.  Oo.  v.  Bums,  71  Tex. 
481. 

The  time  lost  by  plaintiff  in  attending 
his  sick  wife  was  certainly  an  element  of  dam- 
age; and  the  value  of  that  time  could  beft  t«' 
estimated  bf  what  it  was  reaHr  worth  to  him. 

ffoward  Oil  Ck>,  v.  Davis,  Tfi'Tei.  685. 

The  (estim<my  of  the  physician  was  propnr, ' 

Houston  AT.  O.  R.  Co.  v.  Sfififtr.  54  T  i-x. " 
048;  1  Greenl.  Ev.  14th  ed.  §  440,  pp.  V-M. 


Ron.— Ballroad  oompanles  liable  for  acta  of  I  Llablefor  injuries  resulting  from  niL<--i:tin<1iit>t  of 
*^Hw<i  and aorvants.  Bee  aoteto  dnchmatl,  tfaetrserrants.  Seetiotetol>lllinrbam  v.  Antliony 
I-ft.I..*<XB.Co.aa«J«UB.A.9ll.  l(Tex.l3L.tt.  A.  OBfc 
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Contributory  taegligenoe,  to  defeat  a  recor- 
■eiy,  must  contribute  to  tiie  iojurr. 

HoaMon  A  T.  0.  B.  Co.  r.  Smith,  52  Tex. 
188. 

It  wu  tbe  dntj  of  the  agenU  fn  charge  cf 
tbe  Pullman  Palace  Car  to  noUfr  pasEengers 
wben  and  wbere  to  get  off.  Toe  agents  la 
cUilrge  of  the  car  having  put  Hrs.  Smith  off 
before  she  reached  Terrell  StalioQ,  and  at  such 
lime  and  place  and  nndw  aueh  clreuDutances 
as  that  she  was  injured  thereby,  tbe  Pullman 
Car  Company  i^  liable  for  such  damages.  If 
any,  aa  she  sustained. 

PuUman  P.  Car  Co.  t.  Pdliock,  69  Tex.  120; 
MemjihU  dtL.B.  'B.  Go.  v.  StringfeOmB,  44  Ark. 
332,  51  Am.  Rep.  598:  TetttM  d  P.  B,  Co.  v. 
Garcia,  62  Tex.  288;  OW.  O.  A8.F.R  Co. 
V.  Grtentee,  Id.  844. 

Bmoxj,  J,,  delivered  the  opinion  of  the 

court : 

This  suit  was  brought  by  tbe  appellee 
agaioat  the  Pullman  Palace  Car  Company,  a 
corporation,  to  recover  damages.  Tbe  peti- 
tion alleges  that  plaintiff  aim  his  wife  en- 
inged  passage  on  a  tnln  of  the  Texaa  A 
Pacific  Railway  Company  to  Terrell,  in  this 
8tatc ;  that,  being  such  passengers,  they,  at 
a  point  in  tbe  State  of  Louisiana,  applied  to 
tbe  defendant  corporation  for,  and  obtained 
from  it,  berths  on  tbe  Pullman  sleeptng-car, 
which  was  run  in  connection  witli  the  train 
on  said  railway;  that  shortly  after  entering 
said  sleeping-car,  plaintiff  and  his  wife  re- 
tired, and  were  asleep ;  that,  under  the  rules 
and  regulations  of  defendant,  and  by  common 
usage  and  practice,  defendant's  agents  in 
charge  of  said  corporation  were  bound  to 
awake  plaintiff  and  his  wife  In  time  to  en- 
able them  to  dresa  and  get  off  the  train  at 
Terrell,  tbe  place  of  theii'  destination,  and 
that  they  relied  on  them  to  do  so ;  that  said 
agents  went  to  sleep  and  neglected  their 
dutv :  that  when  said  train  reached  the  water- 
tanic.  about  one-half  mile  east  of  the  passen- 
ger depot  at  Terrell,  which  it  did  alwut  5 
o'clock  in  the  morning  of  February  5,  1889, 
it  was  stopped  for  the  purpose  of  taking  on 
a  supply  of  water,  and  for  other  purposes, 
and  that  this  fact  was  known  or  should  have 
been  known  to  defendant's  agents ;  that,  when 
said  train  had  stopped  at  said  water-tank, 
defendant's  said  agents  awoke  plaintiff  and 
his  wife,  and  told  them  that  they  were  at  the 
depot,  and '  to  hurry  off ;  that  said  agents 
caused  plaintiff  and  his  wife  to  get  off  of 
•aid  car  at  said  water-tank ;  that  in  the  ex- 
citement and  rush  incident  to  the  announce- 
ment that  the  train  was  at  Terrell,  and  that 
all  must  hurry  off,  plaintiff's  wife  was 
pushed  and  shored  on  and  down  the  car- 
steps  to  the  ground,  some  three  feet  in  dis- 
tance ;  that  his  wife  had  no  time  to  properly 
dress  herself;  that  it  was  a  cold  and  damp 
morning ;  that  the  ground  and  grass  were  wet 
from  recent  rains ;  that  as  soon  as  plaintiff 
and  his  wife  were  off  the  train,  and  before 
they  hod  learned  of  the  mlatake,  and  that 
the  depot  had  not  been  reached,  tbe  train 
moved  off  and  left  them  standing  in  the 
rain,  mud,  and  cold :  that  plaintiff  and  his 
wife  were  strangers  In  Terrell,  and  did  not 
know  where  the  depot  and  hotels  were  situ- 
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ated ;  that  it  was  so  dark  as  to  make  it  im- 
possible to  move  with  discretion  ;  that  they 
wen  forced  to  remain  standing  at  the  water- 
tank  for  a  great  while  in  the  rain,  mud,  and 
cold ;  that  plaintiff's  wife  was  greatly 
frightened,  and  was  made  sick  by  the  ex- 
posure ;  that  she  was  confined  to  her  bed  and 
unable  to  care  for  herself  for  more  than  tlve 
weeks ;  that  plaintiff  was  forced  to  provide 
medical  aid  for  her,  and  pay  therefor;  that 

Elaintiff  was  forced  to  ranain  away  from 
is  home,  which  was  in  the  State  of  Louisi- 
ana, and  his  business,  to  give  bfs  attention 
to  bis  wife,  for  more  than  two  weeks,  and 
suffered  much  mental  anguish  on  account  of 
his  wife's  condition ;  that  his  wife  suffered 

f;reatly,  and  that  her  health  was  permanently 
mpaired  because  of  the  premises. 
We  think  that  the  petition  states  a  good 
cause  of  action,  and  that  there  was  no  errw 
in  overruling  defendant's  demurrer.  Judg- 
ment was  rendered  in  favor  of  the  plalntfif 
on  the  verdict  of  a  jury  for  |1,1V6. 

The  wife  of  plaintiff  gave  her  deposition 
as  a  witness,  detailing  very  fully  the  cir- 
cumstances of  her  exposure  and  sickness, 
and.  in  reply  to  a  question,  said :  "I  know 
of  nothing  else  that  could  have  caused  my 
illness  except  tbe  exposure  to  whldi  I  was 
subjected  on  the  morning  when  I  got  off  the 
tjain."  There  was  no  error  In  overruling 
defendant's  objecti(m  to  this  evidence.  The 
plaintiff,  on  his  examination  as  a  witness, 
made  tiie  following  statement :  "I  was  get- 
ting a  salary  of  |l,350  per  annum,  eizht 
months'  school,  as  professor  in  the  state 
normal,  and  lost  three  weeks  In  attending 
my  wife,  which  it  was  necessary  for  me  to 
do. "  The  defendant  objected  to  the  evidence, 
and  now  assigns  error  od  Ita  admlsdon,  upon 
tbe  eround  that  it  was  irrelevant.  One  of 
the  elements  of  damages  stated  in  tbe  plain- 
tiff's petition  was  loss  of  his  own  time  while 
attending  and  nursing  his  wife.  Evidence 
tending  to  prove  that  issue  cannot  be  consid- 
ered irrelevant.  We  find  no  error  In  the  ac- 
tion of  tbe  court  in  permitting  the  physician 
who  attended  Mrs.  Smith  during  her  Illness 
to  state  what  she  told  him  while  he  was 
treating  her,  about  her  exposure  at  the  place 
where  die  left  the  train,  in  connection  with 
his  own  opinion  ns  to  the  cause  of  her  sick- 
ness. The  statement  was  made  as  the  basis 
of  the  doctor's  opinion,  and  not  as  Independ- 
ent evidence  to  establish  tbe  fact  of  exposure ; 
even  had  the  latter  been  the  purpose,  it 
would  furnish  no  ground  for  the  reversal  (rf 
the  judgment,  as  both  tbe  wife  and  the  hus- 
band had,  as  witnesses,  themselves  fully 
stated  every  fact  upon  the  subject,  and  there 
was  no  opposing  evidence  with  regard  to  the 
circumstances  attending  their  leaving  tbe 
train,  and  the  exposure  that  followed  It. 

Appellant  complains  of  the  following  ex- 
tract from  the  charge  of  the  court :  "  If  de- 
fendant's agent  was  guilty  of  negligence  to 
the  plaintiff's  damage,  and  plaintiff  or  wife 
were  also  guilty  of  negligence,  which  con- 
tributed to  the  tniuiT  or  damage,  the  defend- 
ant cannot  be  held  liable  for  such  damage  or 
Injury,  unless  it  has  been  shown  that  the 
negligence  of  defendant's  agent  was  the  di- 
rect and  proximate  cause  of  tbe  damage." 
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AbitnctW  oonsidflTed,  this  dianm  was  erro* 
neouB.  tt  Telieved  tiie  plalDtiff  from  the 
•fleet  of  the  cODtribatorr  negMenoe  of  him- 
■elf  and  his  wife,  if  auca  negligence  had  ex- 
isted. The  record,  however,  coDtaios  no 
eridenre  whatever  tending  to  aliow  negli- 
geace  upon  the  part  of  the  plaintiff  or  sis 
wife  at  the  time  tlie  wrong  was  committed, 
ud  tlierefnre  no  charge  upon  contributory 
negligence  was  called  for  or  proper.  The 
cbargc  as  given  could  not  prejudice  defend- 
ant, under  the  proof.  While  it  is  true  that 
die  contract  for  carriage  was  with  the  Rail- 
road Company,  and  not  with  tbe  defendant, 
sod  that  the  Railroad  Company  was  under 
obligntions  to  plaintiff,  as  a  carrier,  for 
vhicb  it  would  have  been  liable  to  him  for 
damage  if  it  bad  failed  in  ite  duty,  it  still 
remains  to  be  said  that  the  defendant  also 
owed  oeruin  duties  to  the  passengers.  Pull- 
man  P.  Car  Co.  t.  FoUoek,  60  Tex.  laO; 
potman  P.  Car  Co.  v.  Matthevm,  14  Tel.  054. 

Tbe  evidence  shows  that  the  Pullnuui  ear 
was  hauled  -l^  the  Railroad  Company,  and 
that  the  porter  and  conducuv  on  the  Bleeping- 
ear  were  tho  servants,  and  under  the  control, 
of  the  81eeping-Car  Company.  The  record 
onotains  do  evidence  with  regard  to  rules, 
legnlations,  or  usages  relating  to  the  trans* 
pntotlna  of  pasaengers  on  sudi  cars.  It 
does  show  that  the  defendant,  ud  not  the 


Railroad  Company,  received  the  compensa- 
tion for  and  undertook  to  furnish  the  sleeping 
accommodations,  and  that  they  at  least  were 
under  the  exclusive  oontiol  of  the  defendant. 
Whatever  mav  be  tbe  duty  of  the  I^llroad 
Company  wttJh  regard  to  notifying  its  pas- 
sengers. Including  such  as  mav  be  in  the 
sleeping-car,  of  it«  arrival  at  the  station  to 
which  they  are  destined,  we  are  not  able  to 
conclude  tnat  the  servants  of  the  defendant 
owe  no  such  duty  to  the  sleeping  passenger; 
on  the  contrary,  we  think  that  Uk  obligation 
to  awake  and  notify  the  passenger  in  time 
for  him  to  prepare  to  safely  and  comtartahlj 
leave  the  txmin  at  the  point  of  his  destina* 
tlon  is  directly  Involved  in  the  contract  for 
tbe  use  of  the  sleeping- I)erth.  In  this  case, 
the  servant  of  the  oefendant  assumed  tbe  dis- 
charge of  that  duty,  and  from  that  fact,  as 
well  as  the  failure  of  the  defendant  to  intro- 
duce aoy  evidence  explaining  what  the 
doties  of  its  servants  were  ot  as  to  what  are 
tbe  usages  and  rule*  in  force  on  Its  cars,  It 
may  properly  be  presumed  that  the  servant 
of  defendant  was  acting  witliln  the  scope  of 
his  employment.  There  can  be  no  doubt  that 
the  negligent  discharge  of  the  duty  resulted 
in  damage  to  the  plaintiff. 
T^Jvt^/meta  it  ojglrmaA. 

Petition  for  rehearing  overruled. 


RHODE  ISLAND  SUPREME  COURT. 


Charles  Sidney  S31ITH  a  aL,  Conus.  of 
Sinking  Fund, 
p, 

Ofb  VE8C0TT  et  al.,  Comn.  of  North 
Bttriml  Grounds. 

(  R.  I.  1 

■tmilcipal  offleara  to  whom*  wtM  aneh. 
Money  limn  been  fiven  in  trust*  under  au- 


thority of  astatute,  have  no  vested  risht  therein 
vblcb  prevents  tbe  Legislature  from  tntnsfer- 
riOK  the  trust  to  other  offloers.  and  this  rute  Is 
not  oAanged  hf  the  fact  titat  tbe  trust  ta  private 
in  Its  nature^  and  not  one  reoofuiaed  as  dbaxi' 
■  tnUe. 

{UaTa.lMl.) 

APPLTCATION  bvthe  Commissioners  of  tho 
Sinking  Fund  of  the  Oi^  of  Providence  for 


KOTi.-~JrHn<efpal  torporation  mav  taift  and  ad- 
MMlt«r  priqiettv  In  (riMt /or  cAortioble  tMOS. 

A  «ltf  u  a  oorporatlOD  is  capable  of  takinf  In 
truit  dSTtes  and  bequests  for  obarttaUe  usee,  end 
■•r  esny  toto  effect  suoh  devises  and  bequests. 
TMnv.Ouer.es  n.  8.21  How.  4W,  UL.  ed.  701. 

Aalothe  oapBcltyof  munldpal  corporations  to 
take  by  deTtse,  they  stand  upon  tbe  aeioe  ground 
w  iMttiiml  persons.  Chambers  v.  St.  Louis,  SS  Mo. 
Mft  fcrtn  T.  Cbrey,  fupro. 

Biieb  oorpoimtlona,  unless  especially  restrained, 
•re  MMble  of  taking  property,  real  and  personal, 
trust  for  purposes  germane  to  the  purposes  and 
olllects  of  tbetr  institution.  Jackson  v.  Hartwell, 
•  Jobna.  OS;  PbOlips  Aoademy  t.  Klnir,  12  Mass. 
M:  Plckeriag  v.  Shotwell,  10  Fa.  27:  Cbam- 
bn«  V.  St.  Louis,  supra,-  PbOadelphla  v.  Elliot,  S 
Kiwie,  HoDonogh  v.  Hurdooh,  OS  U.  8.  15 
H«w.an.l4L.ed.  ne.  «JU.  Ami.  171:  BeU  Oo.  v. 
Alennder,  S  Tex.  flSOt  Oohimbta  Bridge  Oo.  v. 
KHoe,  BrisH,  P«.an;  Miller  V.Lerob,  1  Wall.  Jr. 
HO:  Webb  V.  Neal,  5  Allen,  ffit;  Qreen  v.  Rntber- 
fnA.  1  V«s.  8r.  481:  S  DIUon,  Hun.  Oorp.  BOB. 

Bar  ta<M  property  in  trust  under  a  will  for 
■taihiiliie  OSes,  and  may  be  compelled  to  execute 
trust  ftynado  t.  Peynado,  82  Ky.  6. 

ney  nay  take  and  boMpffoperty  In  tmsthiHie 
■nsaannsrandtotbe  asme  extent  aaainlvate 


person,  even  thouRhtbe  tmst  ta  not  striotly  vitbtn 
tbe  scope  of  the  direct  purposes  of  tbeir  charters. 
McDonogh  v.  Hurdoeh,  aut>ra. 

nie  lav  aitaiDBt  perpetuities  has  no  appllcatton 
to  such  devtaee  and  bequests.  Perln  v.  Carey, 
•tipra. 

On  the  contrary,  courts  of  equity  will  protect 
such  gifts  and  prevent  alleoation  of  the  lands  de- 
vised for  charitable  purposes.  Hillam's  Case, 
Duke.  ».  876;  Mayor  of  Bristol  v.  Whitton,  Id.  81, 
877;  Mayor  of  Reading  v.  laoe.  Id.  SI,  961:  Christ's 
Hospital  V.  Oraloger,  1  Hacn.  *  0.  WO;  GrifBn  v. 
Orabam.  1  Hawks.  130;  State  v.  Gerard,  2  Ired.  Bq. 
210;  Lewis,  Perpetuities,  OB*. 

A  bequest  to  a  town  In  trust  tn  perpetuity  for  the 
benefit  of  the  poor  of  the  town,  not  conflnod  to 
those  for  whose  support  the  town  to  under  a  stat- 
utory liability,  ta  Invaltd  for  vant  of  an  aeoer- 
talned  beneOdary.  Fosdlok  v,  Hempstead,  n  L. 
R.  A.  71K.  126  N.  T.  ni;  Holland  v.  Alcoek,  U  Cent. 
Bep.M,10eN.Y.  aift 

ZepWntfw  poiotr  OBsrtMr  odnrfnMraHen  oftnuta. 
The  laws  which  establtab  and  regulate  munlctpnl 
corporations  are  not  contract*.  Tliey  may  br  re- 
peated or  altered  stthe  wUI  of  the  Ticgiflnture.  ex- 
cept so  far  as  the  repeal  or  change  may  affect  the 
rights  of  Uiird  persons  acqalred  under  them.  Bos- 
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a  writ  of  mandamiis  to  compel  th6  tmnsfer  to 
them  by  tbeConunissioDuvortlie  North'  Burial 
CrrounoB  of  said  dty  of  eertaia  funds  bekl  by 
the  latter  in  trust  to  be  applied  to  the  care  of 
burial  lots  and  memorials  to  the  dead.  Writ 
granted. 

The  facts  are  stated  in  the  opiotoD. 

Mr.  NieholM  Vwa  Slpek  for  peUttooers. 

Mr.  Cyrus  X.  Vaa.  S^ek  for  reapoDd- 

tnta. 

StiikMSt  7..  delivered  the  opinioD  vt  the 
court: 

In  Uie  year  1861,  by  Pub.  Laws  B.  I.,  chap. 
867,  of  March  8. 18«1,  the  General  Assembly 
authorised  gifts  by  deed  or  wlH  to  the  Com- 
misaiooers  of  the  North  Burial  Grounds  in  the 
City  of  Providence,  and  their  successors  in  of- 
fice, for  the  purpose  of  coostitutiog  a  fund  to 
be  beld  in  perpetual  trust,  and  the  inoome 
thereof  to  be  applied  to  the  care  of  burial  lota 
aod  memorials  to  the  dead,  as  set  forth  in  tiie 
jnstrument  creating  the  trust  The  Commis- 
sioners were  directed  to  make  inveetmeuts  of 
the  trust  property,  to  keep  accounts,  a[^ly  the 
income,  and  to  make  detailed  reports  to  the 
municipal  court  of  the  city.  At  the  January 
Session.  A.  n.  18t)9.  by  Pub.  Laws  R.  L,  chap. 
•itil.  of  April  26,  1889,  the  General  AssemUy 
directed  the  Commissioners  of  the  North  Burial 
Ground  to  pay  over  to  the  Commissioners  of 
the  sinking  funds  of  the  City  of  Providence 
the  perpetual  care  funds  held  by  them,  with 
such  ns  should  thereafter  come  to  them,  and 
changed  the  duty  of  investing  the  same  from 
the  Oommissionera  of  the  Burial  Ground  to 
the  Commissioners  of  the  Sinking  Fund,  the 
former  to  continue  to  receive  and  apply  the  in- 
come  as  before.  Upon  demand  of  the  peti- 
tioners for  payment  to  them,  under  this  Act. 
of  the  peipetual  care  funds,  the  respondents 
refused  to  make  the  payment,  upon  the  claim 
that  they  hold  said  f  nods  as  tnutees  nnd«  said 
chapter  867;  and  that  chapter  TBI,  so  far  as  it 
directs  the  payment  of  the  funds  beld  prior  to 
its  passage,  is  inoperative,  because  the  title  bad 
vested  in  ibem  as  trustees. 

The  question  now  comes  before  us  on  a  pe- 
tition for  mandamus.  The  argument  of  tlie 
respondents  is  that  chapter  867,  and  the  Acts 
of  the  iodiTiduals  making  trust  gifts  under  it, 
constitute  a  grant  or  executed  contract;  and 
that  the  later  Act,  changing  the  custody  of 


the  fund  and  duty  of .  Inrflstmeot,  1»  wltbift 
tbe  meaning  of  the  clause  in  the  Constitution 
which  prohibUs  the  passage  of  a  law  impairing 
the  obfigaiion  of  a  c<mt]act.  They  refer  to 
Fktaber  v.  Peck,  10  U.  S.  6  Oranch.  97,  8  L.  ed. 
163,  and  Dartmouth  OoUenf  r.  Woodward,  17  U. 
a.  4  Wheat.  SIS,  4  L.  ed.  OW,  in  support  of  their 
position.  These  two  noted  cases  are  of  un- 
doubted authority .  to  the  effect  that  vested  rights^ 
under  an  unrestncted  grant  to  an  individual  or 
private  corporation,  when  a  law  is  in  the  ns< 
lura  of  a  oootraot,  cannot  be  devested  by  a  snb^ 
sequent  change  or  repeal  of  the  law,  because 
thu  would  Impair  the  ofaUgitfon  of  an  executed 
contract.  The  caae  beforetulsqattedifferent^ 
for  it  does  not  affect  an  Individual  or  private 
corporation.  The  respondents  are  not  here  in 
defense  of  private  vested  rights,  but  as  ofl^cera 
of  a  public  municipal  corporation,  dalnring 
CNtain  rights,  under  a  statute,  as  inddentiU  to 
tb^  office.  As  IndiTlduatB,  th^  can  lay  no 
claim  to  the  adminlstetiou  of  dte  fund,  but 
only  as  GommisBloners  of  the  North  Burial 
Ground.  If  one  should  go  out  of  office,  his 
title  would  be  at  an  end.  Hence  they  stand  m 
the  same  relation  to  the  fund  that  the  city  it- 
self would  If  it  were  the  trustee,  in  Its  own 
name,  Instead  of  its  offlcors  and  agents.  In 
regard  to  the  power  of  tbe  LeffislatUTe  to  alter 
or  repeal  a  erant,  a  marked  dutinctlon  has  al- 
ways been  observed  between  private  and  pub- 
lic grants.  Following  thecases  cited  above,  it 
has  l>ecome  settled  that  an  unrestricted  grant 
to  an  individual  or  private  corporation  becomes, 
when  accepted,  a  contract  which  is  beyond  leg- 
islative conUol.  It  has  also  become  settled 
that  special  powers  conferred  upon  a  municipal 
corporation  or  its  officers  are  not  vested  ri^ts 
as  against  the  State.  But  questions  have  ansen 
with  reference  to  the  right  of  a  municipal  cor- 
poration to  be  a  trustee,  and  also  of  the  right 
of  tbe  State  to  control  it,  when  it  is  acting  as 
such.  The  leadins  case  of  tbb  country  upon 
tbe  subject  was  Vidat  v.  Oimrd,  48  U.  S.  8 
How.  137,  llL.ed.  806.  where  It  was  beld  that 
a  munidpal  corporatioa,  when  authorized  by 
law,  may  take  and  hold  property  in  trust; 
and  so  the  donation  In  the  well-known  will  of 
Stephen  Girard  to  tbe  City  of  Philadelphia,  in 
trust  for  charitable  purposes,  was  sustained. 
In  1869  tbe  man^ment  of  this  trust  was,  by 
Act  of  tbe  Legtolature,  taken  away  from  toe 
city,  and  committed  to  a  board  of  dlreclora  of 


Bier  Police  Jurr  v.  Shrerepoit,  6  La.  Add.  661; 
Louisiana  State  Bank  v.  New  Orleans  Nav.  Go.  8 
La.  Ann.  SSi;  Reynolda  v.  Baldwin,  1  lo.  Ann.  102; 
Haynes  v.  Munloipalltr  No.  2,  S  La.  Ann.  760:  Egar- 
tOD  V.  Hunlclpallty  No.  8, 1  La.  Ann.  4S6:  Board  ot 
Liquidators  v.  Munlolpalltr  No.  1, 6  La.  Ann.  21. 

It  is  wltbln  the  powerof  tbeLeirialaturetodeveet 
a  municipal  oorporatfoa  ot  tbe  power  to  adminis- 
ter a  trust  and  to  appoint  or  provide  for  the  ap- 
pointment of  new  tnutees  Independent  of  tbe 
corporation,  and  vest  In  them  the  noanatfemeot  of 
•ucb  trusts.  Pbiladatpbfa  v.  Fox,  0t  Pa.  166;  Mont- 
PQlier  V.  Bast  Hontpeller,  SO  Vt.  SI, 

Sinoe  the  Legislature  cannot  alienate  any  part  of 
Us  teglslatiTe  power  It  cannot  therefore  by  legisla- 
tive Act  or  contract  Invest  any  municipal  corpora- 
tion with  an  Irrevocable  franchise  of  government 
over  oaf  part  of  Its  territorr.  Fblladelpfala  v. 
FOX.  64  Pa.  IW. 

Tbe  doings  betwem  muntofpal  corporations  and. 
18  L.R  A. 


the  Legislature  are  lo  the  nature  of  lesrlBlathw 
ratbertban  comT»ot,and  subject  to  all  leglalatlve 
conditions  uaraed.  and  therefore  to  be  considered 
ae  not  violated  by  subsequent  leglalatlve  changea. 
Bast  Hartford  v.  Hartford  Bddgc  Co.  51  U.S.  10 
How.  Sit,  18  L.  ed.  618;  New  Orleans  v.  Hoyle,23 
La.Ann.TW;  Trustees  of  Schools  v.  Tatnan,18III. 
80. 

As  to  tbe  power  of  a  municipal  oorpofatkm  to  ad- 
minister a  public  cbarl^,  see  notes  to  fiazy  Ubrarf 
T.BUas  (Mhss.)7L.R.  A.  W;  Oottman  t.  Oraoe (N. 
Y.)8L.  K.A.  147. 

What  are  publlo  charities.  Bee  nofM  to  Fire  Ins. 
Patrol  V.  Boyd  (Pa.)  1  L.  R.  A.  417;  Oottman  v. 
Oraoe.  mtpra;  Btratton  v.  Fbyslo-Hedlaal  Institute 
(Haas.)  5  L.  R.  A.  83;  Bullard  v.  Chandler  <B(ass.)  ft 
L.  B.  A.  106;  State  v.  Ladies  of  the  8aored  Heart 
(Ho.)«L.  R.  A.  04. 

Huntolpalltles  as  trustees.  See  net*  to  Oottman. 
r.ClnH>e,si4>ni. 
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dtj  tnuU.   This  •ctlon  of  tha  I^eidatatare  vas 

contcBled.  but  waa  upbdd  Id  PiutatJd^^  v. 

M  Pa.  160,  upon  tbfi  ground  that  a  mu- 
Dicipal  orgaoization,  tnuteea  ot  a  charity,  caa- 
oot  set  up  a  Tested  right  to  maintain  such  or- 
nnizatioQ  in  the  form  in  which  it  was  when 
the  trust  was  created,  and  prevent  the  State 
from  changing  it  aa  the  pubUc  interests  may 
lequire.  These  cases  determine  the  right  of  a 
municipal  corporation  to  act  as  a  trustee,  when 
duly  authorized,  and  also  the  right  of  the  I^eg- 
ialature  1o  devest  the  corporation  of  such  ri^ts, 
tod  to  commit  the  administratioo  of  the  trust 
toothers.  The  samerighthasheearecognized 
ID  otbo*  cases.  Mer^Doher  t.  Qarr^t,  103  U. 
8. 473,  26  L.  ed.  li»7;  QitaH  r.  JPliitadelphia, 
74  U.  8.  7  Wall.  1, 19  L.  ed.  SB:  MontpeKer  f. 
EoMt  Montpdier,  20  Yt.  13.  Upon  the  author- 
itj  of  these  cases.  Judge  DUIon.  in  his  work  on 
Municipal  Corporations  (gg  80,  437),  lays  it 
down  aa  unquestioned  law  that  a  muniSpal 
body  may'  both  act  as  trustee,  and  also  be  do- 
Tcsied  to.  a  public  tnutr  at  the  will  of  the  Leg- 
islatnre. 

But  it  mar  be  utged  that  a  trust  for  the  care 
of  one's  private  burial  tot  is  not  within  this 
niW,  becaune  It  Is  not  a  public  charitable  trust. 
This  court  bas  held  {Kdly  v.  NickoU,  17  B.  I. 
105),  that  such  a  trust  Is  a  private,  and  not  a  char- 
itable trust.  Nevertheless  tbe  wnaral  Assem- 
Uf,  in  1853,  specially  authorized  towns  to  re- 
ceive and  hold  funds  In  trust  for  that  purpose, 
which  authority  stiU  continues,  and,  as  has 
been  stated,  gave  a  like  authority  to  the  Com- 


miaiionen  of  the  Nortli  Burial  Oroqnd  <  la  IMlt 
If,  wben  tlie  trust  is,  for  a  reoognlaed  ohaii- 
table  porpose,  a  municipd  oorporatton,  in  tts 
capacity  as  trostee,  is  aubjeot  to  tbe  will  of  the 
Legislature,  a  fortiori  we  think  it  is  clear  tiiat 
it  is  equally  subject  In  case  of  a  private  trust 
which  U  can  only  hold  by  autbtnity  of  the 
Legislature;  and,  if  the  administration  of  the 
trust  can  be  ti^en  from  the  hands  of  tl»  mu- 
nicipal corporation  itself,  oartalnly  its  oflBcers 
and  agents  can  hold  under  no  strongfer  claim.  If 
the  respondents'  position  is  correct  tbe  city  ia 
bound  to  continue  the  office  of  Commissioners 
of  the  North  Burial  Qrounds  in  order  to  sup- 

Eort  the  trust.  We  think  this  could  hardly 
ave  been  contemplated  by  the  donors  of  the 
funds,  but  rather  in  makmg  the  gifts,  in  the 
words  of  Judg«  Sharswood,  In  PhUaddj^iiia  v. 
Fox,  tupra,  "they  must  be  held  to  have  done 
so  w^  the  full  knowledge  that  the  trustee  so 
selected  was  a  mere  creature  of  the  State, — an 
agent  acting  under  a  revooaUe  power."  Our 
conclusion,  therefor^  Is  that  the  Lwlalatuie 
bad  power  to  obaoge  the  custody  of  the  funds 
from  tbe  respondents  to  the  OMnplalaanto.  In 
reacbing  this  conclusion  we  have  taken  the 
case  as  presented,  without  regard  to  the  last 
section  of  chapter  867,  which  provides  that  the 
Act  shall  be  subject  to  all  future  Acts  in 
amendment  or  repeal  tbneof.  althov^  we  see 
no  reason  why  this  section  m^ht  not  be  re> 
garded  as  conclusive  of  tbe  question  before  us. 
Ate'fMA  ffranted. 


KAS8ACHT78ETTS  SUPREME  JUDICIAL  COURT. 


Fktrick  DEMPSBT 
e. 

James  CHAMBERS, 

<....Uaaa....) 

BatWcatton  br  mm  of  seta  wbleb  an* 
•Char  hmm,  wUbont  mxMtorUi^,  por- 


Hon.-  Otnertd  rules  appUed  to  raHUaUon. 
Tbe  zatlfloatlon  must  be  entire,  or  not  at  all;  tbe 
Priadpaltonot  permitted  to  ratify  In  part,  and  to 
reject  tn  part.  Southern  Kxn.  Co.  v.  Palmer.  48  Qa. 
>:  Cochran  v.  CUtwood,  N  lU.  S8;  Wtdneriv.  lane, 
H  KlctL  Ut:  Krider  v.  Western  CoUege,  81  Iowa.  647; 
BQllngi  T.  Morrow,  7  Cat  171;  Hardeman  v.  Ford, 
B  Ga.  SOB;  Menkens  v.  Watson,  SI  Mo.  16B;  Hender- 
MQ  V.  Cum  mines,  M  III.  3S&;  Coleman  v.  Stark,  1 
Of.IUl 

&  ratifies tlon  of  a  part  of  an  authorized  traoaao- 
tloo  of  an  afcnt,  or  of  one  who  assumes  to  aot  as 
neb.  Is  a  oonflmiatlon  ot  the  whole.  Farmen 
Lou  &  Tnut  Oo.  t.  Walworth,  1  N.  T.  488:  Fowler 
y.  TniU.  1  Han,  400. 3  Tbomp.  &  C  SBi  Krider  v. 
WMcm  CoUeire,  31  Iowa,  H7;  Menkens  v.  Watson, 
S  Ma  US;  1  Wait,  Act.  ft  Def .  233. 

Batlflcatlon  ol  the  unauthorised  act  of  another 
fWaOet  upoa  tbe  act  ratified  as  If  authority  to  do 
tbe  act  bad  been  preTtousIy  given,  except  where 
tbe  rlyhts  of  third  parties  hare  Intervened.  It  is 
(•enUal  that  the  partr  latlfylufr  should  be  able 
M  nerely  to  do  the  aot  tatlfted  at  the  time  tbe  act 
done,  bat  also  at  the  time  tbe  rattOoatlon  was 
Bade.  Cook  r.TuUlt,  86  U.  8. 18  WalV  888.  Xl  t.  ed. 
^  Held,  X;  Uaish  v.  Paltoa  Oountr.  77  C.  S.  10 
MUR.A. 


IbraaedU  as  his  servant  and  for  Us  beaeOt,  wlU 
make  him;  answerable  for  the  tatter's  negllfoat 
acta  which  wore  so  connected  with  tbe  employ- 
ment that  he  wouM  have  been  liable  for  them  as 
master  if  tbe  latter  had  been  his  servant  when 
ootnmltttng  them. 


(September  8, 1801.) 


WalL  684, 19  L.  ed.  IMS:  Norton  t.  Bbelby  County. 
118  V.  S.  4in.  80  L.  ed.  189. 

It  Is  not  allowed  by  law,  when  the  aot  ratlOed  Is 
Itself  forbidden  at  the  time  of  ratification.  Mo- 
Craoken  v.  San  Francisco,  ISCal-GBl;  Bird  v.  Brown,  - 
4  Bxoh.  709;  Lord  Audley's  Case.  Oro.  BUa.  660, 
Moore.  467;  Margaret  Fodder's  Case,  S  Coke,  UHof 
Cook  V.  TuUis,  8S  U.  8. 18  Wall.  83)^  21 U  ed.  S8B. 

If  a  prlnoipol  ratifies  that  part  of  a  tranaaotton 
which  favors  him.  be  ratifies  the  whole.  Gaines  T. 
Miller,  111  U.  S.  306, 28  L.  ed.  466. 

It  Is  a  rule  In  tbe  law  of  agency,  that  wben  tbe 
unauthorized  act  ot  the  agent  Is  done  In  tbe  execu- 
tion of  a  power  conferred  in  a  mode  not  sanctioned 
by  its  terms  and  in  excess  or  misuse  of  tbe  author- 
ity giTen,  rattfloation  by  tbe  prinolpal  is  more 
readily  Implied  from  slifirht  acts  of  oonflRutlon. 
Harrod  v.  HoDaniela,  U6  Haas.  41& 

It  la  an  adoption  of  an  unauthorised  transaction 
by  the  party  benefioially  interested.  Schwarti  v. 
Weber,  6  N.  T.  8.  K.  6^«. 

It  is  said  that  a  distinction  exists  between  the 
olanee  of  cases  to  which  this  principle  applies. 
Where  tbe  orterlnal  act  was  one  merely  voidable  In 
its  nature,  the  principal  n»y  ratify  tbe  aot  of  bis 
agent,  although  it  was  unauthortsed.  But  where 
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EXCRFTIONB  by  defendant  to  raliDgsof 
the  Superior  Court  for  Enex  County 
(Tbompeon.  J.)  made  during  the  trial  of  an 
aciioD  brouBrbt  to  recofer  the  Tftloe  of  a  plate 
glass  window  alleged  to  have  been  broken  bv 
tbe  neeligence  of  defendant's  aervant,  which 
reanlted  in  a  jadnnent  in  favor  of  plain  tiff. 
Steeptiant  otfrrvled. 
Tbe  facts  are  alated  In  tbe  opfDion. 
Mr.  W.  S.  Knox*  for  defendant: 
Even  if  tbe  acts  of  McCuUock  in  recelTlng 
Uie  order  for  the  coal  and  undt-rlaking  to  fill  it 
were  fully  ratified  by  the  defendant  with 
knowledge  of  his  DegHgence.  the  defendant 
would  not  be  liable  for  the  nu;IigeDce  tinder 
the  fact  found  that  McCullow  was  not  the 
servant  or  a^'eot  of  tbe  defendant  at  the  time 
his  negligent  act  caused  Uie  injury. 
Cooma  V.  Houghton,  103  Maes.  211. 
Memn.  4,  P.  Sweennar  and  St.  R.  Dow* 
tot  plabtHft: 

A  subsequent  ratlflcatloB  la  equivalent  to  a 
prior  authority,  end  renders  the  principal  liable 
for  al]  the  acts  of  the  agent,  tortious  or  other- 
wise,  done  in  the  regular  course  of  business,  as 
fnlly  as  if  be  bad  originally  giren  him  direct 
authority  in  the  premises. 

Story.  Ag.  9tb  ed.  §  288;  Otment  v.  Jotu$,  13 
Uttss.  00. 

When  a  parly  aaaumes  to  act  for  another 
without  any  authority  whatever,  if  that  other 
subsequently  ratifies  his  act  be  makes  blm  hia 

agent. 

Y.  B.  7  Hen.  IV.  p.  85:  Bagedorn  v.  (Hiver- 
son,  Z  Maule  &  8.  485;  Itoger$  t.  Kneeland,  10 
Wend.  218;  KeUeyv.  Muntm.  7  Maaa.  819. 

If  tbe  principal  accepts  the  proceeds  or  bene- 
fits of  the  unauthorized  act  of  the  person  as- 
suming to  act  for  him  he  is  precluded  from 
deoyio^  the  latter's  authority. 

WooiStury  v.  Lamed.  5  Minn.  889;  Q&mn  v. 
JVoneay  Sat.  Bank.  69  Me.  579;  Veazie  v. 
Witlianu,  48  U.  S.  8  How.  184, 12  L.  ed.  1018. 

Tbe  demand  made  upon  tbe  plaintiff  for  tbe 
proceei^s  and  profits  of  the  unauthorized  acts 
of  McCullock,  on  the  ground  that  the  plaintiff 
"owed"  the  defendant  for  tbe  coal,  is  a  ratifi- 
cation; for  a  claim  of  debt  would  not,  on  any 
other  ground,  be  maintainable. 


that  act  was  void,  as  In  case  of  a  forseir.  it  Is  said 
no  ratlBcation  can  be  made.  Independent  o(  the 
principle  of  estoppel.  Workman  v.  Wright,  3S 
Ohio  St.  ttS.  31  Am.  Rep.  tW. 

Tbe  meaning  of  ratiflcation  Is.  and  always  has 
been,  tbe  adoption  of  an  act  purporting  to  be  done, 
or,  at  least,  done  In  fact,  on  bebalf  of  tbe  ratlfler. 
Y.  B.  80  Bflw.  I.  128;  7  Hen.  IV.  84, 35,  pi.  1;  Anony- 
mous, Oodbolt,  lOH,  pi.  US;  Wilson  v.  Tummao,  6 
3fan.kO.aB. 

Tbti  mere  sllenoe  of  tbe  owner,  after  bis  property 
has  been  taken  by  a  trespasser,  will  not  In  law 
amount  to  a  ratification  and  adoption  of  tbe  unlaw- 
ful act.  Tbonjpson  v.  Craig,  W  Abb.  Pr.  N.  S.  8S; 
Story,  Ag.  1  au:  S  Kent,  Com.  ISth  ed.  SIS,  note  l; 
Wlteon  v.  Vnmnan,  supra;  Watson  v.  Swann,  11 C. 
B.  N.  B.  76S. 

a  general  mie,  the  principal  has  tbe  right  to 
elect  whether  he  will  adopt  tbe  unauthorised  act 
or  not.  But  taaTing  oaoe  rattiled  the  aot.  upon  a 
ratknowleitee  OC  all  the  material  ciroumstanoes, 
the  ratiflcation  cannot  be  revoked  or  recalled,  and 
tJie  princtpal  becomes  bound  as  if  be  bad  originally 
mithortsed  tbe  set.  Story,  Ag.  •  ttO;  Paley,  Ag. 

isi:i.a  A. 


Story,  Ag.  9th  ed.  g  2S9,  note  J,  and  cases 
cited. 

A  ratification  can  only  be  diectual  between 
the  parties  when  tbe  act  Is  done  by  the  agent 
avowedly  for  or  oo  account  of  tbe  prioc^Ml, 
and  not  when  it  is  done  for  or  on  account  of 
the  agent  himself,  or  some  third  person. 

Gondii  V.  Baldvtin,  81  N.  Y.  219.  225;  Wat- 
mm  T.  Swann,  11  C.  B.  N.  S.  7S6;  Wilson 
Tumman,  6  Men.  &  Q.  286;  Fannen  L.  A  T. 
Co.  y.  Waiteorth,  1 N.  T.  483,  444;  Omnmtretat 
A  C.  Bank  V.  Jonei,  18  Tex.  811. 

And  this  is  the  distinction  whieb  must  be 
made  between  the  case  at  bar  and  the  case  of 
Ooome*  V.  Houghton,  103  Mass.  311. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  to  recover  damages 
for  the  tneaking  of  a  plate-glass  window. 
The  glass  was  Dr<Aen  by  the  negligence  of 
one  McCullock.  while  delivering  some  coal 
which  had  been  ordered  of  the  defendant  by 
the  plaintiff.  It  is  found  as  a  fact  that  Mc- 
Cullock was  not  the  defendant's  servant  when 
he  broke  the  window,  but  that  tbe  "delivery 
of  tbe  coal  by  [him]  was  ratified  by  the  de- 
fendant, and  that  such  ratification  made  Mc- 
Cullock In  law  the  agent  and  servant  of  tho 
defendant  in  the  delivery  of  the  coal."  On 
this  finding  the  court  ruled  "that  the  defend- 
ant by  his  ratification  of  the  deliverj^  of  the 
coal  by  McCullock  became  responsible  for 
bis  negligence  in  tbe  delivery  of  the  coal." 
Tbe  defendant  exoepted  to  this  ruling  and 
to  nothing  else.  We  must  assume  tliat  tbe 
finding  was  warraoled  by  the  evidence,  a 
majority  of  the  court  being  of  the  opinion 
that  the  bill  of  exceptions  does  not  purport 
to  set  forth  all  the  evidence  on  which  the 
finding  was  made.  Therefore  the  only  nues- 
tion  l^fore  us  is  as  to  the  correctness  oi  the 
ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day 
we  mi^ht  hesitate  to  say  that  a  man  could 
make  himself  a  party  to  a  bare  tort  in  anv 
case  merely  by  assenting  to  it  after  It  liail 
been  commItt<«.  But  we  are  not  at  liberty 
to  refuse  to  carry  out  to  its  consequences  any 


Lloyd's  ed.  171;  8  Chitty,  Com.  Law,  197:  Bouvlor, 
law  Diet  title  Batifieation. 

The.  general  doctrine  that  one  may,  by  afflrtnative 
acta,  and  even  by  silence,  ratify  the  acts  of  another 
irbo  has  assumed  to  act  as  Us  agent,  is  lUuetmtcd 
by  many  oases  to  *be  found  in  Uie  books,  and  set 
forth  by  all  the  text- writers  upon  the  law  of  agency. 
Story,  Ag.  1 281a;  t  Green].  Bv.  H  SB,  67:  S  Kent. 
Com.  ftie;  Thompson  v.  Crolg,  IS  Abb.  Pr.  N.  8. 88; 
WUson  V.  Tumman,  mpra;  Watson  v.  Swanq,  It  C 
B.N.S.7S6. 

But  the  doctrine  property  applies  only  to  cases 
where  one  has  assumed  to  act  as  agent  for  another, 
and  then  a  subsequent  ratlOoation  is  equivalent  to 
an  original  authority.  One  may  wrongly  take  the 
property  of  another  not  assuming  to  act  as  egen^ 
and  sell  it  In  his  own  name  and  on  his  ownacooant, 
and  in  socb  case  there  is  no  question  of  agency,  and 
there  is  nothing  to  ratify.  Ttie  owner  may  subse- 
quently oonflnn  the  sale,  but  this  he  cannot  do 
8  simple  ratiflcation.  His  oonflrmation  must  rest 
upon  some  cnoslderatlon  upholding  the  oonflrma- 
tion. or  upon  an  estopp^L  VoAaanT.Vri|ht,aB 
Ohio  St.  405, 
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principle  which  we  heliere  to  have  been  part 
of  the  ODmnuxi  Isw  »lmplj  because  the 
gronnds  <tf  poU^  on  which  tt  must  be  justi- 
Sed  acem  to  as  to  be  hard  to  find  and  prob- 
ably to  have  belonged  to  a  dlflerent  state  of 
society. 

It  is  hard  to  explain  why  a  master  is  liable 
to  the  extent  that  he  is  for  the  negligent  acta 
of  one  who  at  the  time  really  Is  his  servant 
acting  witiiin  the  general  scope  of  his  em- 
pioyment.  Probably  master  and  serrant  are 
^feigned  to  be  all  one  person"  by  a  fiction 
which  is  an  echo  of  the  patria  potestas  and 
of  the  English  frank  pledge.  Byington  v. 
Simpaon,  134  Mass.  169,  170;  Fitzh.  Abr. 
Corone,  pi.  428.  Possibly  the  doctrine  of 
ntification  is  another  aspect  of  the  same  tra- 
dition. The  requirement  that  the  act  should 
be  done  in  the  name  of  the  ratifying  party 
looks  that  way.  New  Shigland  Jfrtd^ng  Co. 
1.  RoekpaH  Granite  Co.  149  Mass.  881,  383; 
Fuller  A  TrimweU'i  Com.  i  Leon.  315,  216; 
ScxT.  Dec.  5,  12;  De  Reg.  Jur.  Keg.  9;  Dig. 
43.  26.  13 ;  Dig.  43,  16,  1,  g  14.  gloas.  and 
cases  next  cited. 

Tbe  earliest  instances  of  liablHty  by  way 
of  ratiiicatioD  in  the  English  law  so  for  as 
we  have  noticed  were  where  a  man  retained 
property  acquired  through  tbe  wrongful  act 
of  anollier.  Y.  B.  30  Edw.  I.  128  (Roile, 
ed.) :  S8  Lib.  Ass.  233,  pi.  9 ;  ^  C.  36  Edw. 

III.  18.  12tb  ed.  IV.  9.  pi.  23;  Plowd.  6  ad 
jSfl.  S7.  81 :  See  Bracton.  158  h,  1S9  a,  171  b. 

Bnt  in  tiieae  cases  the  defendant's  assent 
wss  treated  as  relating  back  to  tbe  original 
ao,  and  at  an  early  dale  the  doctrine  of  re- 
lation was  carried  so  far  as  to  htdd  that  where 
a  trespass  would  have  been  Justified  if  it  bad 
been  done  by  tiie  authority  by  which  It  pur- 
ported to  have  been  done,  a  subsequent  ratlfl* 
cstioa  might  also  Justifr  it.   Y.  B.  7  Hen. 

IV.  34.  pi.  1.  This  decision  is  ouallfled  In 
Fitih.  Abr.  Bayttt/g,  pi.  4,  and  doubted  in 
Bro.  Abr.  Trmpau,  v\.  86;  but  it  has  been 
followed  or  approved  so  continuously  and  in 
so  many  later  cases  that  it  would  be  bard  to 
dny  that  tbe  common  law  was  as  there  stated 

CAi^  Juttiee  Qascoigne.  Amnymaua, 
Oodbolt,  109.  110,  pi.  129,  2  Leon.  196,  pi. 
S46;  BaU  v.  PidamgiU,  1  Bnxl.  &  B.  282 ; 
MvtkeU  V.  Dnmmoad,  10  Bam.  &  C.  153, 
157;  Buron  v.  Dmman,  2  Exch.  167,  178; 
Beentarg  ef  Stale  in  OouneU  qf  India  t. 
Kamachee  Boye  BtOaba,  18  Moore,  P.  C.  22, 
86;  Ouetkam  t.  Manehater,  L.  R.  10  O.  P. 
M9;  WiggiMf.  UniUd  State$.  8  Ct  01.  412. 

If  we  assnme  that  an  alleged  principal  by 
adopting  an  act  which  was  onlawful  when 
done  can  make  It  lawful,  it  follows  that  he 
adopts  it  at  his  peril  and  is  liable  if  it  should 
tUTB  out  that  his  previous  command  would 
not  have  justlflMl  the  act.  It  never  has  been 
doubted  that  a  man's  aabseiinent  agteement 
to  a  trespass  done  In  his  name  and  for  bts 
Imeflt  amounts  to  a  command  so  far  as  to 
Bttke  him  uiswerable.  The  raHhalntio  man- 
Ato  wmpartaur  of  the  Roman  lawyers  and 
the  earlier  cases  (Dig.  46,  8,  12,  §  4 :  48,  16, 
1.  §  14;  T.  B.  80  Edw.  L  128).  has  been 
dumged  to  the  dogma  on^xirafttr  ever  since 
the  &ys  cf  Lari  Coke.  I  Inst.  817 ;  See  Bra 
Abr.  Tnam  pl.  US;  Ca '  Litt  S07  a; 
ViB«ate^^  JSHi  Com.  Dtg.  X^e^Km, 

ULB.A. 


chap.  1 ;  Bcat*m  Oofintie$  B.  Go.  v.  Broom, 
6  Bxch.  814,  886,  827,  and  cases  hereafter 
cited. 

Doubts  have  been  expressed,  which  we  need 

not  consider,  whether  this  doctrine  wplied  to 
the  case  of  a  bare  personal  tort.  Aiaau  v. 
Freeman.  9  Johns.  117.  116;  Anderson  and 
Warberton,  in  BMm  r.  MoiUaoue,  Ofo. 
Bliz.  824. 

If  a  man  assaulted  another  In  the  street  out 
ot  his  own  head,  It  would  seem  rather  strong 
to  say  that  if  he  merely  called  himself  my 
servant  and  I  afterwards  assented,  without 
more,  our  mere  words  would  make  me  a  party 
to  the  assault,  although  in  such  cases  the 
canon  law  excommunicated  tbe  principal  if 
the  assault  was  upon  a  clerk.  Bext.  Dec.  S. 
11,  23.  Perhaps  the  application  of  the  doc- 
trine would  be  avoided  on  the  ground  that 
the  facts  did  not  show  an  act  done  for  the 
defendant's  benefit  [Witsim  v.  Barker,  1  Nev. 

6  Man.  409,  4  Barn.  &  Ad.  614 ;  Smith  v. 
I/no,  42  Mich.  6),  as  in  other  cases  it  has 
been  on  the  ground  that  tbey  did  not  a'nount 
to  such  a  ratification  as  was  oece->sary. 
Tucker  v.  Jerria,  75  Me.  184  ;  JJj/de  v.  Cooper, 
26  Vt.  659. 

But  tbe  language  generally  used  by  judges 
and  text-writ«rs  and  such  decisions  as  we 
have  been  able  to  find  is  broad  enough  to 
cover  a  case  like  the  present  when  the  ratifi- 
cation is  Mtablished.   Btrley  v.  Oeorgetowt, 

7  Gray,  464;  Bukop  t.  Jfonf^w,  mnra; 
Sandenon  v.  Bak^',  £  W.  Bl.  882;  8  Wile. 
309;  Barker  v.  Braham,  2  Bl.  866,  868;  8 
WilB.  368;  BacUHn  v.  PamU,  Cowp.  476,  479; 
Wilson  V.  lumman,  6  Man.  &  O.  286,  242 ; 
jAtBit  V.  Read  18  Mees.  &  W.  834 ;  Buron 
V.  Denman,  2  Exch.  167.  188 ;  Bird  v.  Brown, 
4  Kxch.  786,  799;  Eaatem  Omntiea  Oo. 
V.  Broom,  6  Exch.  814.  826,  327:  iHiw  v. 
Birkenhead,  L.  A  C.  J.  R.  Co.  7  Exch.  86, 
44 :  Aneorut  T.  Marks,  7  Hurlst.  &  N.  686, 
695 ;  Chndit  v.  Baidtein,  21  N.  T.  219,  226 ; 
Mum  V.  Brieier,  85  Miss.  391 ;  Galr>eston,  H. 
A  8.  A.  R.  Oo.  V.  Bonahoe,  66  Tex.  162  i 
Murray  v.  LovQoy,  2  Cliff.  191,  195.  See 
Loeaoy  v.  Murray,  70  U.  8.  8  Wall.  1,  9, 
18  L.  ed.  129-131 ;  Story,  Ag.  §§  455.  456. 

The  question  remains  whether  the  ratifica- 
tion is  established.  As  we  understand  the 
bill  of  exceptions  McCullock  took  on  himself 
to  deliver  the  defendant's  coal  for  his  benefit 
and  as  his  servant,  and  the  defendant  after- 
wards assented  to  McCullock's  assumption. 
The  ratification  was  not  directed  specifically 
to  McCullock's  trespass,  and  that  act  was  not 
for  the  defendant's  benefit  if  taken  by  Itself, 
but  it  was  80  connected  with  McCullock's 
employment  that  the  defendant  would  have 
been  liable  as  master  if  McCullock  really  had 
been  his  servant  when  delivering  the  coal. 
We  have  found  hardly  anything  in  the  books 
dealing  with  the  pcecise  case,  but  we  are  of 
opinion  that  consistency  with  tbe  whole 
course  of  authority  requires  us  to  hold  that 
tbe  defendant's  ratification  of  tbe  employ- 
ment established  the  relation  of  master  and 
servant  from  the  beginning  with  all  its  inci- 
doits  including  the  anomalous  HablH^  for 
his  neglinnt  acta.  See  Obomm  y.  BouffhUM, 
lOaUus.  211.  218,  214;  Cooley,  Torts.  128. 
129.  The  ratiflcatiw  goeg  to  tbe  relatltm  and 
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esta1)jtflhes  It  ab  initio.  The  relation  exist- 
ing, tbe  master  is  aoswerable  for  toTts  which 
liR  has  not  ntiOed  Bpeciflcally,  just  as  h«  is 
for  those  which  he  has  not  commanded  and 
as  he'  may  be  for  those  which  he  has  express!  v 
forbidden.  In  Qibton't  Que,  Lane,  90,  ft 
was  aj^reed  that  if  strangers  as  servants  to 
Oibson  but  without  bis  precedent  appoint- 
ment liad  seized  goods  by  color  of  his  office, 
and  afterwaTds  bad  misused  the  goods  and 
Oibson  ratified  the  seisure,  he  thereby  became 
a  trespasser  ab  initio,  although  not  ptirj  to 
the  misusing  which  made  him  so.  Andttaii 


BIB  OOORT.  JpLT* 

probosition  is  stat«d  as'  law  in  Oom.  Dig. 
7Ve«paM,  cbap.  1;  JOder  v.  BtKsit,  X  Met. 
SBB,  605. 

In  Oo(»M$  y.  Houghton,  102  Mass.  911,  the 
alleged  servant  did  not  profess  to  act  as  ser- 
vant to  the  defendant  and  the  decision  was 
that  a  subnequent  payment  for  his  work  by 
the  defendant  would  not  make  him  one. 

For  these  reasons  in  the  opinion  of  a  ma- 
jority of  the  court  the  exoeptioni  moat  be 
oremiled. 

Exeeptimt  ovcmiML 
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*1.  Ifo  moamr  cm  be  drawn  frona  Che 
tMMOryof  the  State,  except  In  punuanoe  of 
aspeoUo  approprlaOoa  made  by  law. 

S*  Whwe  the  Iieg4ala.tur«  hu  mads  a 
•pMdfle  appropriation  ot  $2,000  for  tbe 
compenaatloo  ot  the  seoretarj',  itenographer.  and 
other  offloers  of  tiie  State  Senate  dutliig  tiie  slt- 
tinir  of  the  Senate  for  an  fmpeaohmeot  trial, 
neither  tiie  auditor  nor  Treasurer  of  State  has  tbe 
autborlty  to  allow  or  pay  any  oompeDBBtlOD  for 
Bucb  offloerB  In  exoeaa  of  said  specific  amount  so 
Wroprlated. 

(Jnlr>.un.) 

APPLICATIONS  for  writs  of  mandamus  to 
compel  the  State  Auditor  and  Treasurer 
to  audit  and  pay  certain  claims  for  services 
rendered  by  employ^  of  tbe  Senate  daring  an 
impeachment  tnal.  Routed, 

*Head  notes  by  Bobioh,  Ch.  J. 


The  facts  are  stated  in  the  opinion. 
Mr.  Ohwtar  I.  Lobk  for  appllcanta. 
Mr.  i,  K.  t99m,Attj^tfen.,  for  defendants. 

Horton,  Oh  Jl,  delivered  the  opinion  of 

tbe  court: 

These  proceedings  have  been  commenced  In 
this  court  by  mnndamug  to  enable  certain 
persons,  who  were  employes  of  the  Seont*. 
acting  as  a  court  of  impeachment,  to  recover 
their  compensation  for  their  services.  The 
State  Treasurer,  in  one  case,  has  refused  to 
register  and  countersign  t^e  warrant  issued 
by  the  Auditor  and  has  refused  to  recognize 
it.  In  the  other  case,  the  Auditor  of  State 
has  refused  to  audit  the  claim  of  the  em- 
ploy^, and  has  also  refused  to  issue  any  war- 
rant for  his  services.  The  court  has  exam* 
ined  the  Tsrious  provisions  of  tlte  Statute 
which  have  been  referred  to.  The  claim  is 
first  made  that  under  section  8,  diap.  9S, 
Seas.  Laws  1891.  the  Senate  had  authority 
to  transfer,  from  tbe  appropriation  made  to 
it  of  $8,000  fw  the  per  di«m  and  mileage  of 
its  members,  any  balance  not  necessary  for 
the  pay  of  its  members.  Tbey  passed  a  reso- 
lution transferring  a  portion  of  the  $8,009 
tor  the  secvetary,  stenograi^ieT,  and  otbcr 
offloers  of  the  Senate.   The  cracluslon  of  tiie 


Koxa— PreUmffMinea  neceaaorv  to  th«  wUMravxU 

of  pubNe  fttndB. 

Authority  for  paying  out  the  pubUo  money 
sboaM  be  tonnd  in  some  law.  One  alalmlDg  to 
draw  money  out  of  tbe  treasury  of  the  county  or 
tbe  Stete  sbould  be  able  to  point  to  a  law  tthat 
idearly  authorises  the  expenditure.  Kennedy  v. 
Seamans,  SO  Oa.  Olft  Maxwell  v.  GummlDg,  68  Oa. 
8S4:  Houston  County  v.  Kersb.  EC  Ga.  266. 

Cuder  La.  Const.,  art.  58,  Uie  Kenetal  appropria- 
tloo  bill  may  embrace  several  Items  or  objecta  of 
expenditures  of  public  moneys,  but  all  other  appro- 
priations shall  be  made  by  separate  bills  each  em- 
braolnfr  but  one  object  Eeln  t.  Slate  Treasurer. 
«  La.  Ann.  174. 

When  Oie  Legislature  has  clearly  fndloated  Its 
will  as  to  a  claim  which  Is  to  be  paid  out  of  the  geo- 
•ral  fund  In  the  state  treasury,  tbe  oonttitutlonal 
nqulrement  aa  to  appropriation  by  the  leclalaUve 
department  Is  tatlFfled,  and  no  particular  form  of 
words  Is  essential  to  make  the  appropriation  valid. 
Humbert  v.  Duqd,  U  Cal.  67. 

Cal.  8tat.  1880, 421.  providing  that  each  member  of 
the  examining  commission  of  rivers  and  harbors 
Rhoil  receive  a  salary  of  $a;«»per  atmum,  payable 
18  L.  R.  A. 


monthly,  and  his  traveling  expenses  while  engaged 
in  the  performance  of  official  duties,  to  be  paid  oot 
of  any  money  in  tbe  state  treasury  not  otherwise 
appropriated,  const) tuteean  appropriation  without 
further  action  of  tbe  Legialatuic, within  Oal.  Const., 
art.  4,  B  at.  provMing  that  no  money  abaU  be  drawn 
from  the  state  treasury  except  In  consegoenoe  of 
appropriations  made  by  law.  ibid. 

An  appropriation  is  "made  by  law"  when  it  plain- 
ly  declares  what  the  amount  of  compensatinn  shall 
be;  and  no  legislative  appropriation  Is  necessary  In 
such  a  case  to  authorise  payiaeot  from  the  public 
treasury.  State  T.  Hlokman.SL.  B.  A.  4lOB;9Xont. 
870. 

Under  Ho.  Oonstn  presoribtag  tbe  oondltlooa  and 
proceedings  iniddent  to  the  payment  of  money  out 
of  the  state  treasury,  a  raappr^niatlon  ot  an  un- 
used balance  of  a  former  appropriation  is  upon  Uie 
same  footing  as  the  original  appropriation,  as  to 
the  necessity  of  stating  tbe  object  for  which  such 
reapproprlaUon  is  made.  State  v.  Belbert,  W  Mth 

m. 

In  Nebraska,  the  appropriation  made  by  the  t^g- 
lalature,  wbere,tbere  is  no  provision  Hmltiog  par- 
ticular cases  to  a  shorter  period,  extends  to  the 
end  ot  tbefliatllsoal  qnartevafter  the  adjoamment 
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eouTt  it;  after  gtVing  the  aiattar  as  much  at 
toDtioQ  as  It  has  been  abU  to  do  Id  the  time 
tllowed,  that  MCtioa  8  of  chanter  85  Is  a 
tpeeific  appropriation  for  the  vnrious  amounts 
for  the  purposes  therein  named.    For  In- 
iUnce,  there  is  no  general  appm[H'latioD  for 
vxj  amount  to  pay  the  irhole  expense  of 
the  trial.    There  are  specific  approprlstlons 
only.    First,  for  the  per  diem  and  mileage 
of  members  of  the  Senate,  and  the  president 
thereof,  while  sitting  as  a  court  of  impeach- 
ment, $6,000  is  given.    There  Is  a  specific 
appropriaticm  for  the  compensation  of  the 
secretary,  steoographer,  and  other  officers  of 
the  Senate  of  $3,000  only.   Had  the  Legisla- 
ture, M  It  had  the  power  to  do,  simplT  pro- 
vided that  $27,000  or  any  other  general  sura, 
iras  appropriated  to  pay  the  expenses  of  the 
trial,  such  an  amount  could  be  drawn  out 
(or  that  purpose.    Section  8  of  said  chapter 
25  reads  as  follows!   "To  pay  the  expenses 
incidental  to  the  trial  of  Judge  Theodosius 
Bcftkin,  who  has  been  impeached  by  the 
House  of  Representatives  of  high  misde- 
meanors In  office,  there  is  hereby  appropriMed 
the  following  sums,  ot  so  much  thereof  as 
msT  be  necessary,  to  wit :   For  per  diem  and 
mifeace  of  the  members  of  tiie  Senate  and 
prc^^t  thereof  while  slttiiuc  u  a  court  of 
impeadiment,  $8,000 ;  per  (Km  and  mileage 
of  the  board  of  managen  of  the  House  of 
Repwentativea  and  counsel   and  stenog- 
Tspher,  to  be  appointed  by  said  board,  $1,600; 
compenaatioD  of  secretary,  stenographer,  and 
other  officers  of  the  Senate,  $2,000;  forservice 
of  process,  $1,000;  per  diem  and  mileage  of 
witnesKS,  $19,000."   Now,  if  the  State  Sen- 
ate had  the  rigitt  to  transfer  from  the  $8,000 
any  balaooe  t&ereof  for  the  compensation  of 
its  officers  or  employes,  ft  had  the  same 
right,  under  said  section  8,  to  transfer  it  for 
the  purpose  of  paying  counsel  or  anyone 
elae  employed  in  the  trial.  The.CcMistitution 
of  the  State  ordains  that  "no  mone>  shall  be 
drawn  bom  the  treasury  except  in  pursuance 
o(  a  qMclflc  appropriatioo  made  by  law." 
Section  24,  art.  S.   Upoo  ui  examination  of 
Mctitn  i,  we  find  that  apeeiflc  apiwopriatlons 


were  made  for  eeviral  distinct  and  separate 
purposes,  and  this  court  has  no  authority  to 
make  any  change'  in  that  section :  and,  the 
l>gialature  having  specified  the  particular 
amounts  for  the  several  purposee*  they  can 
be  used  for  those  purposes,  but  those  only. 

It  Is  next  argued  that  if  section  3  of  chap> 
ter  S5  cannot  furnish  money  for  these  em- 
ployes, they  ought  to  be  paid  from  the  gen- 
eral appropriation  for  the  expenses  oithe 
Legislature,^  under  section  1  of  said  chapter 
25.  The  cardinal  rule  of  construction  is 
that  the  intention  of  the  Legislature  must 
control,  and,  where  there  is  appropriated  a 
certain  sum  of  money  for  tiiepay  of  members 
of  the  L^islatnre,  and  Its  officers  and  cle^s^ 
the  ordinary  conclusion  would  be  that  they 
are  to  apply  to  both  Houses  of  the  Legisla- 
ture ana  its  officers,  while  In  session  as  a 
Legislature,  and  not  while  one  body  thereof 
is  acting  as  a  court  of  impeachment.  Sec- 
tion 2  of  said  chapter  35  provides  "that  the 
pay  warrants  for  the  memoera  of  tiie  Legis- 
lature for  the  last  ten  days  of  service  shal  1 
not  be  drawn  by  the  Auditor  of  State  until 
three  days  after  the  expiration  of  the  fifty 
da^s  of  regular  session,  or  upon  the  final 
adjournment  of  the  Legislature  previous  to 
the  date  herein  fixed."  We  think  that  the 
proper  construction  al  faid  section  8  Is  that 
the  Legislature  intended  to  make  a  specific 
appropriatioo  for  the  expenses  of  the  Im- 
peachment trial  of  Judge  Botkln,  and  did 
not  intend  that  any  otlier  mooeya  should  be 
used  tor  that  trial'  than  those  appropriated 
in  said  section  8.  In  carrying  out  the  Intent 
of  the  Legislature,  we  must  hold  that  there 
is  no  money  appropriated  to  pay  any  com- 
pensation for  the  officers  or  employls  of  the 
Senate  during  the  trial  of  Judge  Botkin.  ex- 
cepting  the  specific  sum  of  |S,000.  It  may 
be  possible  that  the  Legislature  intcnde  l 
that  $2,000  should  be  the  limit  of  the  ex- 
penses for  those  purposes,  and,  having  ap 
propriated  $S,0i[)0  onlr,  this  court  cannot 
now  say  that  the  employes  sliould  be  paid 
out  of  some  other  appropriation,  or  that 
more  should  have  been  appropriated.  The 


ih«  next  retular  sesrton.  Mate  Baboock,  XS 
RctLSL 

A&Hfl  fKOMm. 

Xo  BHteTsoaa  be  paM  twom  ttw  treasurri  except 

pumanee  ot  aa  appropriation  by  law,  nor  uo- 
len  wttbtn  two  yeatsaft«rsuohapproprlatlon:  and 
Mvty  law  naMav  or  ooatfnnUig.  eto.,ao  approprl- 
■tlin,mnM  dlstlneUr  Apedfjr  the  sum  and  the  ob* 
feet.  CoQsLU«8jBrt.T.ff8. 

A  tvo-tblrds  vote  of  each  branob  of  the  Xiefrlshi- 
tore  b  required  to  render  valid  appropriation  bills. 
CoDM.  lats,  art.  7.  •  Oont.  18M,  art.  1, 1 9:  1  Abb. 
IT.  Us.  sr. 

VbOsKfioiMtoaiarr  to  use  the  words,  "there  is 
kmbr  appropriated  the  sam,**<eto.,  in  UUsappro- 
PHaUoff  mooerfortlie  payineDtof  salarjrand  other 
iiiwiiwa  at  the  covemmeDt,  tt  tt  not  eaeentfal  to 
thr  TiUdttr  ot  an  approprtaUcn  that  tboae  worde, 
w  aar  of  them,  should  t>e  used  tf  the  Leffislature 
deaiir  deMroated  the  amount  and  tbe  fund  out 
«(  wUrii  u  is  to  belpafd.  Humbert  v.  Dunn,  84 

The  Undtatlon  tliat'*no  nooof  shall  be  drawn 
''w  Dm  tnwiiij  but  In  oosaequenoe  of  approprl- 
made  br  hUP"  b  taken  UteraUr  from  tba  Ccn- 
WMloa  of  the  United  Statss.  Its  object  Is  {6 


■eoore  to  the  legislative  deoartmeat  of  the  govern- 
nieiit.ttM-exolupive  power  of  deoMlnv  how,  when, 
and  for  what  purposea  the  yubUo  funds  sball  be 
applied  in  carrying  on  the  government.  S  Ope. 
Atty-Gen.  670. 

To  the  le^lative  department  of  the  government 
is  intrusted  the  power  to  say  to  what  purpose  the 
pubUe  funds  shatl  be  devoted  tn  each  flsoal  year, 
and,  as  stated  before,  when  the  LegfMatute  has 
oleaiiy  Indicated  tts  will  as  to  the  olalm  whioh  is  to 
be  paid,  and  the  fond  from  whtob  tt  Is  to  be  paid, 
the  oonstltiitional  requireneot  M  latlsfled.  and  no 
partkmlar  form  of  words  la  esssatlal  to  malw  the 
appropttetlon  valid.  Proll  v.  Dunn,80Cal.2HL 

An  appropriation  of  the  money  to  a  tpecifled  oTi- 
Jeot  would  be  an  authority  to  the  proper  offloers  to 
pay  the  money,  becauee  the  auditor  Ib  authorized 
to  draw  bis  warrant  upon  an  appropriatioo,  and 
the  treafturer  is  authorized  to  pay  snch  warrant,  if 
he  has  approinlated  money  la  the  treasury.  And 
suoh  an  apprbpriatiou  may  be  prospective^  that  fr. 
it  may  t>e  mad*  In  one  year,  of 'the  reveaaes  to  ac- 
crue ta  BDOtber  or  future  years,— the  law  being  eo 
fiamed  as  to  addroM  itself  to  aueh  future  reveauef. 
.^isttae  v.  State.  W  JiUl.  SO,  aeeiwte  to  Hendemon 
V.  Soldiers  ft  S.  Hon.  Comrs.  (Ind.)  U  L.  it.  A.  10ft. 
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State  Treaninr  and  tlu  Auditw  ouut  act  in 
accordance  with  the  speciflc  appropriation 
Darned  la  said  section  8. 

It  is  further  urged  that  the  auditor  diould 
be  required  to  iWQe  hla  warrant  whether 
there  is  anj  balance  of  the  specific  appropria- 
tion remainine;  in  the  treasury  or  not.  An 
«xamiQation  of  the  provisions  of  the  Statute 
in  regard  to  the  duty  of  the  auditor  clearly 
shows  that  the  auditor  must  take  notice  of 
what  money  has  been  appropriated  for  any 
specific  purpose,  and  when  tliat  amount  has 
been  fully  exhausted  by  claims  presented  and 
audited,  he  has  do  authority  to  allow  or  audit 
other  claims,  and  issue  warranto  therefor. 
See  paragraphs  6582,  6597,  6676,  Gen.  Stat. 
1889.  The  warrant  issued  by  the  Auditor 
was  not,  in  our  opinion,  issued  in  conformity 
with  the  proTisionaof  said  chapter  25.  The 
Treaanrer  pn^ierly  refused  to  recognize  it. 
The  Auditor  has  do  right,  In  the  aMence  of 


a  sulTlclent  approprlakloa,  to  las«e  wwnuita 

generally,  to  be  provided  for  by  some  futuie 
Legislature.  GonsideriMg  all  the  tanns  ctf 
diapter  36,  we  oannot  And  our  way  clear  to 
allow  this  writ.  "The  laborer  is  worOiy 
of  his  hire,"  and  it  is  very  unfiu-tunate  that 
provision  was  not  fully  made  bv  the  Iat« 
Legislature  for  the  payment  of  all  the  ex-' 
penses  of  the  impeachment  trial.  Tbey  pro- 
vided that  $2,000  should  be  appropriated 
for  the  ofldcere  or  employ^  of  uie  senate 
during  the  trial,  and,  until  further  action 
is  taken  by  the  Legislature,  no  more  tban 
$2,000  can  be  used  to  pay  these  parties.  Vfa 
cannot  order  the  payment  of  Om  ainounta 
prayed  for.  as  this  court  cannot  change  the 
Statute. 

7'he  wriU  of  man^amui  in  both  omm  will  he 
dtnied.  We  regret  this  result,  but  we  do 
not  make  the  laws ;  we  only  iuteryret  them. 

All  the  Juatioes  concur. 


UAINE  SUPREME  JUDICIAL  COURT. 


John  A.  HORSE  et  at, 

V. 

Warner  MOORE. 
,(.... lie... .J 

1.  AeontimettodeUv«rlee4tf  aeartalB 
described  qojbUtr  anil  thieh-ne—  Is  an 

eKprcSB  wamincr  tbat  the  lee  when  deUvered 
shall  be  of  swA  quality  and  tbIokneH. 
fi.  Aoceptenoe  of  mercluukdiao  nndor 
wai  ezecntory  contr»et  of  mIi*  warrants 
tog  It  to  b«)  of  a  certain  quall^  does  not  oeoes- 
mxtty  terminate  the  oUlgadon  oC  tbo  vendor; 
but  It  Is  evldenoe  of  oomplete  perfonnanoeorof 
waiver,  the  conctualveneeB  of  which  Is  to  be  de- 
termloed  from  all  the  oiroumstaooes  of  the  case. 
3*  Tbe  vendee  ia  Sb  contimet  to  sell  mnd. 

deliver  m,t  &  certain  place  for  shipment 
>  ice  of  a  specified  quality  and  thioknees, 
I  who  does  not  see  the  Ice  until  It  reaches  Its  dee- 
<i  tlnatlon,  and  who  then  Immediately  notifies  tbe 
;  vendor  that  It  tM  not  acoortUnff  to  oontreot,  may 
aet  up  Itfl  Inferiority  In  defense  of  an  aotlOQ  for 
Its  fwloe.  altbouffb  be  teoelves,  stores  and  at- 
;  temptstodivoseaC  it. 

(May  98.  IMl.) 

EXCEPTIONS  by  defendant  to  niliDcs  of 
the  Supreme  Judicial  Court  fur  Sagadahoc 
County  made  during  the  trial  of  an  action 
brought  to  recover  ue  contract  price  of  oeruio 
ice  alleged  to  have  been  sold  aod  delivered  to 
defendant,  which  resulted  in  a  verdict  for 
plaintiffs.  Suttinned. 
The  facts  sufficiently  appear  fn  the  opinion, 
Meura.  C.  E.  LittlefleU  and  A.  8.  Uttle- 
fleld  for  defendant. 
Mr.  A.  N.WUllame.  for  plaintiffs: 
Where  the  articles  bargained  for  under  an 
executory  contract  are  to  be  delivered  at  a 
place  oertaia  named  therein,  the  place  of  de- 


Nora— Bireot  of  aooeptanoe  of  goods  under  oon- 
traot  of  asle.  See  mo<«  to  Jeaes  v.  HoBwan  (Kr.) 
UL.R.A.nSL  — ^ 
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livery  is  the  place  where  the  pnrclmaer  must 
exercise  his  right  of  rejection  or  acceptance  of 
the  articles  tendered. 

Defendant  having  received  the  Ice  on  board 
hia  veseets  at  Water  Cove  without  complaint, 
and  carried  it  away,  could  not  exercise  tbe 
rifiht  of  rejection  at  Richmond.Ya,,  w  at  any 
o&er  place. 

BrouaiM  T.  £MtoA.44  Micb.SlB;  2  Beojamfai. 
Sales,  Corbba's  ed.  p.  916;  Adas  v.  Cwp,  67 
Barb.  182.  See  also  Benjamfn.  Sales,  cfaapto- 
on  Acceptance;  JUneotn  v.  Qattagker,  4  Hew 
Eng.  Rep.  141,  78  Me.  189. 

Defendant  could  not  receive  the  ice  and  ac- 
cept it,  aod  then  defend  on  the  ground  that  it 
was  not  of  the  quality  requited  under  tlie  con- 
tract 

Itortm  V.  DnufuM,  7  Cent.  Rep.  785, 106  N. 
T.  90;  Brotm  v.  Fotler,  11  Cent.  Rep.  381, 108 
N.T.  887;  Park$  v.  <yC<mnoT,  70  Tex.  877; 
Copiay  Iron  Oo.  v.  Pope.  10  Cent  Rep.  711, 
108  N.T.  282;  Htnith  v.  Ifma  Albany  BaU  Mill 
CV).  SO  Ark.  81;  Spragiu  y.  Btak$»  SO  Wend.  61. 

When  tbe  contract  is  in  writing,  an  additional 
warranty,  not  expressed  or  implied  by  its 
terms,  that  tbeartlcle  Isflt  for  a  (Mrtlcularuse, 
cannot  be  added  either  by  implication  of  law 
or  bv  parol  proof. 

Whilmor<e  v.  Sovlh  Boaton  Iron  Oo.  3  Allen, 
52;  Cbitty,  Cont.  460;  Dutton  v.  Gerriithj_9 
Cush.  80;  Chanter  v.  Bopkint,  4  Mees.  &  W. 
399;  Ottawa  B.  A  ^.  OIoH  Co.  r.  Qunthtr,  81 
Fed.  Rep.  208;  Benjamin,  Sales,  Corbln's  4th 
Am.  ed.  g§  985-988. 

Petaowt  Ch.  J.,  delivered  the  opiaim  of 
the  court: 

The  controversy  in  this  case  grows  out  of 
an  agreement  between  plaintiffs  and  defend* 
ant,  made  end  delivered  in  this  States  wtafdh 
runs  as  follows:  "This  agreement,  made 
and  entered  into  this  seventh  dav  of  January, 
1888,  by  and  between  Morse  Sc  Sawyer,  of 
Bath,  Maine,  of  the  first  part,  and  Wamv 
Moore,  of  Richmond,  Ye.*  of  the  second 
part,  witnesKtb: 
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"That  the  said  parties  of  the  first  part,  for 
and  Id  consldeTatioa  of  the  sum  of  ooe  dollar 
to  tbem  ia  hand  paid,  the  receipt  whereof  Is 
hereby  acknowledged,  do  bereny  Bell  and 
agree  to  deliver  at  their  wharves  at  Water 
Cove  (Cape  Small  Point,  opposite  Burnt 
Coat  bland,  as  acen  in  Coast  Chart  No.  6, 
from  tour  to  six  miles  west  of  Scffuin  Isl- 
and light-house),  Maine,  after  the  ice  has 
become  twelve  inches  in  thickness,  of  good 
nality,  during  the  months  of  January  or 
''ebniary,  1368,  two  thousand  tons  of  good, 
clear,  merchantable  ice.  not  less  than  twelve 
Inches  in  thickness,  to  be  weighed  a 
sworn  weigher,  with  all  the  proper  fitting 
material  necessary  for  the  voyage  included, 
at  the  price  or  rate  of  forty  cenU  per  ton  of 
two  thousAiul  pounds.  Each  cargo  to  he 
paid  for  on  presentation  of  sight  draft  or 
note  for  thirty  days  or  sixty  daya,  as  may 
mit  party  of  second  part,  for  the  amount  ac* 
company  I  ng  bill  of  lading  and  weighers', 
ccTttflcato  of  said  cargo.  Cakes  to  be  twen- 
ty-two by  thirty  inches." 

The  ice  delivered  under  this  contract  was 
shipped  to  Bichmond,  Ya.,  -where  the  defend- 
ant resides,  to  be  sold  In  that  market  to  his 
customers.  It  was  to  be  paid  for  according 
to  its  weight  and  quality  at  the  port  of  shiD- 
ment  in  Maine,  any  deterioration  of  the  article 
during  transit.lKing  at  the  risk  of  the  pur- 
chaser. 

The  first  question  submitted  to  the  jury 
was  whether  the  ice  bad  been  accepted  by  the 
defendant  or  not,  and  that  was  decided  in 
fivor  of  the  plaintifFs. 

That  brought  up  the  question  whether, 
having  accepted  the  ice,  Uie  defendant  could 
rely  on  a  breach  of  the  warranty  of  the  qual- 
ity of  the  ire  to  reduce  the  claim  of  the  plain- 
tiff, who  sues  in  this  action  of  indeoitatvs 
atmmpiit  for  the  contract  price ;  the  defend- 
ant alleging  that  the  Ice  was  not.  at  the  time 
and  place  of  delivery  In'  Maine,  of  the  qual- 
ity called  for  by  the  contract. 

The  judge  presiding,  being  of  the  Impres- 
sion that  such  a  defense  miglit  be  admissible 
in  case  of  an  executed  agreement  containing 
warranty,  but  not  where  the  i^reement  is  ex- 
ceatorr.  raled  out  the  defsine  as  a  matter  of 
law.  It  is  to  be  noticed  that  the  ruling  was 
without  qualification,  admitting  of  no  In- 
quiry into  the  circumstances  in  which  the  ice 
was  accepted.  It  determines  that  an  accept- 
ance in  a  case  of  this  kind  (in  the  absence  of 
fraud,  of  coune)  absoluteW  terminates  the 
obligation  ot  the  vtndm.  The  jodge  further 
raled  that  **  when  the  defendant  took  [that  is, 
a  hired  carrier]  the  propOTty  and  carried  it 
away  the  property  passed  to  him. " 

Our  examination  of  this  question  leads  us 
to  the  conclusion  that  the  position  of  the  de- 
fn^t  was  well  taken,  and  that  the  alleged 
defense  ahoald  have  been  permitted  to  bim. 

Hut  there  is  a  warranty  or  a  condition 
incedent  amonnting  to  warranty  in  the  oon- 
tnct,  there  can  be  no  doubt.  Buch  a  war- 
nntj  wilt  be  found  to  l>e  variously  charac- 
terized in  tho  books  as  executory  warranty, 
a  oonditioQ  precedent  amounting  to  warranty, 
u  ttie  nature  of  warranty,  with  the  effect  of 
*uranty,  eqnal  to  warraoty,  and  the  like. 
Bis  liamtteri^,  for  pnsant  ptuposes,  wheth- 


er  it  be  regarded  aa  an  expiess  warranty  or  tax 

express  condition  implying  warrantv,  as  the 
effect  must  be  the  same.  One  kiua  within 
its  limit  is  not  a  more  potential  ingredient 
in  a  contract  than  the  other,  the  differeuce 
between  them  being  only  in  the  style  of 
agreement  to  which  they  may  be  annexed. 
An  express  warranty  may  be  also  spucial, 
however.  It  is  now  well  settled  by  the  au- 
thorities generally — our  own  cases  included 
— that  a  sale  of  goods  by  a  particular  de- 
scription ot  quality  imports  a  warranty  that 
the  goods  are  or  shall  be  of  that  description : 
a  warranty  which  becomes  a  part  of  the  con- 
tract if  relied  upon  at  the  time  by  the  pur- 
chaser. Bryant  v.  Orosby,  40  Me.  9 ;  lian- 
dall  V.  Th&i-nton,  43  Me.  226;  IliUman  v. 
Wiiaxe,  30  Me.  170  ;  Oouid  v.  Stein,  149  Mass. 
S70,  S  L.  R.  A.  21s,  and  cases  cited.  Here 
there  is  a  clear  description  of  both  the  hind 
and  quality  of  the  Ice,— the  quality  to  be 
merchuutable. 

It  was  conceded  at  the  trial  that  the  posi- 
tion relied  on  by  the  defense  would  be  legit- 
imate were  it  an  executed,  instead  of  execu- 
tory, contract  that  contained  the  warrantv. 
Why  should  there  be  the  difference?  Certain 
early  New  York  case%  which  will  be  furtiier 
considered  hereafter,  by  whicdi  the  rulj  given 
at  the  \x\b\  is  more  or  less  supported,  give 
as  a  reason  for  the  rule  that  in  an  executory 
contract  any  article  of  a  particular  quality 
may  be  tendered  in  the  perfommnce  of  the 
contract,  and  the  vendee  must  see  if  the  article 
agrees  with  the  terms  of  the  contract,  while  in 
an  executed  sale  the  agreement  is  tliat  a  par- 
ticular article  actually  delivered  possesses  the 
quality  stipulated  for.  This  undoubtedly 
expresses  correctly  the  distinction  between 
the  classes  of  contract,  but  It  does  not  Impress 
us  that  there  should  be  such  an  essential  dif- 
ference in  their  effect.  The  reason  is  not 
palpable  why  the  vendee  In  the  one  case  more 
than  in  the  other  should  have  to  see  that  he 
receives  only  merchantable,  articles  when  a 
delivery  is  made.  It  seems  inconsistent  that 
the  warranty,  which  Is  a  part  of  either  con- 
tract, should  terminate  at  delivery  in  one 
contract,  and  not  in  the  other.  £ach  vendor 
makes  vlrltially  the  same  warranty,  and  the 
two  vendors  at  the  point  of  delivery  would 
appear  to  stand  upon  common  ground.  The 
seller  in  an  executory  contract  agrees  to  do 
what  the  seller  in  an  executed  rontract  tus 
already  done.  When  he  tenders  the  article 
that  he  has  agreed  to  deliver,  such  articles 
beofme  partkulariwd  and  identified ;  and  he 
then  represents  that  suoh  particular  and  iden- 
tified articles  possess  the  quality  stipulated 
for  by  his  executorr  agreement.  The  terms 
of  the  contract  of  sale  become  the  terms  of  the 
sale.  The  condition  precedent  becomes  a 
warranty.  Prof.  Wharton  (Whart.  Cont. 
%  5B4)  expresses  tiie  idea  In  these  words :  "  A 
substantial,  though  partial  (defective),  per- 
formance of  a  condition  precedent,  followed 
by  acceptance  on  the  other  side,  transmutes 
the  condition  precedent  into  a  representation 
(implying  warranty),  not  barring  a  suit  on 
tiie  oontract,  though  leaving  ground  for  a 
cross-action  for  damages." 

Executory  and  execat«d  contracts  are  very 
much  alike  in  the  elements  that  enter  Into 
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them.  There  are  exeeutoiy  steps  in  all  exe- 
cuted contracts.  A  bargain  precedes  the 
sale.  If  there  be  a  warranty,  that  is  usually 
first  a  part  of  the  bargain,  and  afterwards  of 
the  safe.  Bo  In  an  executory  contract  the 
warranty  is  part  of  t^e  agreement  of  sale,  and 
at  deUveiy  a  part  of  the  sale.  Many  cod- 
tracts  commonly  spoken  of  as  execut«d  con- 
tracts are  really  wholly  or  partially  execu- 
tory. All  orders  for  goods,  whether  for 
present  or  future  deUvery,  are  of  an  execu- 
tory nature.  AH  sales  by  sample  are  such. 
The  author  of  Smith's  Leading  Cases  (8th 
ed.  vol.  1,  pt.  1,  p.  839)  says  in  discussing 
this  distinction :  "  Where  the  vendor  agrees 
to  sell  goods  of  a  certain  hind,  without  desig- 
nating or  referring  to  any  specific  chattel, 
the  contract  is  essentially  executory,  whetlier 
It  purports  to  be  a  j^resent  transfer  or  a  mere 
undertaliing  to  deliver  at  a  future  period, 
and  the  right  of  property  does  not  pa^  until 
tlie  merchandise  is  delivered  to  or  set  apart 
for  the  purchaser. "  Every  contract  Is  execu- 
tory on  the  one  side  or  the  other  until  the 
party  has  done  what  be  has  agreed  to  do. 

Tbe  fact  of  acceptance,  however,  as  a  mat- 
ter of  evidence,  may  have  great  veigbt  on 
the  question  of  satisfactory  or  sufficient  per- 
formamce.  In  the  first  place,  it  raises  consid- 
erable presumption  tliat  the  article  delivered 
actually  corresponded  with  the  agreement. 
In  the  next  place,  it  is  some  evidence  of  a 
waiver  of  any  defect  of  quality,  even  If  the 
article  did  not  so  correspond ;  evidence  of 
more  or  less  force  according  to  the  circum- 
stances of  the  case.  If  the  goods  be  accented 
without  objection  at  the  time  or  within  a 
reasonable  time  afterwards,  the  evidence  of 
waiver,  unless  explained,  might  be  consid- 
ered conclusive.  But  if,  on  the  other  hand, 
objection  is  made  at  the  time,  and  the  ven- 
dor notified  of  the  defects,  and  the  defects 
are  material,  the  inference  of  waiver  would 
be  altogether  repelled.  But  acceptance  ac- 
companied by  silence  is  not  necessarily  a 
waiver.  The  law  permits  explanation,  and 
seeks  to  know  the  circumstances  which  in- 
duced acceptance.  It  might  be  ^at  the 
buyer  was  not  competent  to  act  upon  his  own 
Judgment,  or  had  no  opportunity  to  do  so, 
or  declined  to  do  so  as  a  matter  of  expedi- 
ency, placing  his  dependence  mainly,  as  he 
has  a  right  to  do,  upon  the  warranty  of  the 
seller.  Upon  this  question  the  facts  are  gen- 
erally for  the  jury,  under  the  dfreotion  of 
the  court. 

The  law  of  waiver  more  commonly  applies 
to  things  that  are  not  essential  to  a  substan- 
tial execution  of  the  contract ;  often  such  as 
relate  to  the  time,  place,  or  manner  of  per- 
formance, or  that  affect  merely  the  taste  or 
fancy,  perhaps,  and  are  such  departures  from 
literal  performance  as  do  not  bring  loss  or 
injury  upon  the  purchaser.  Awfwin  v. 
Pivrntnorth,  10  Me.  414 ;  Lamb  y.  Barnard, 
16  Me.  864. 

We  think  the  rule  invoked  by  the  defend- 
ant a  just  one.  Speaking  generally,  It  Is 
'the  safer  rule  for  both  buyer  and  seller. 
The  opposite  rlile  imposes  on  either  of  them 
very  great  respoosibllity  and  risk.  It  might 
be  mlnouB  to  a  vendee,  who  is  In  urgent 
nted  of  an  article,  not  to  accept  it,  although 
18L.R.A. 


even  mudi  inferior  In  quality  to  the  de- 
scription contained  In  .tbe  contract.  Cer- 
tainly it  should  not  be  considered  a  hardship 
to  a  seller  to  require  of  him  a  compliance 
with  bis  contract,  or  damages  fco*  his  non- 
compliance. 

The  present  case  Illustrates  the  justness  of 
the  rule,  if  the  facts  are  proved  as  the  de- 
fendant alleges  them.  The  plaintiffs  agreed 
to  deliver  ice,  which  tJiey  warranted  should 
be  good,  clear,  and  merchantable.  Two 
cargoes  were  loaded  for  shipment  to  a  south- 
em  port.  Defendant  fumished  the  vessels, 
though  they  were  probably  chartered  by  the 
plaintiffs  on  the  defendant's  account.  There 
IB  nothing  In  the  charge  of  the  judge,  in 
the  exceptions,  or  on  briefs  of  counsel,  in- 
timating that  the  defendant  ever  saw  the  ice, 
either  by  agent  or  personally,  until  It  ar- 
rived iu'Virgioia,  or  that  he  was  notified  to 
be  present,  or  knew  of  the  delivery  at  tlie 
/ime  of  it.  It  would  seem  to  be  a  rather 
stringent  construction  of  the  contract  ibat 
the  defendant  must  watch  the  loading  of  the 
cargoes,  upon  the  penalty.  If  he  failed  to  do 
so,  of  having  to  pay  full  price  for  wliatever 
defective  Ice  might  be  delivered  behind  iiis 
back,  after  he  had  taken  for  his  protection, 
and  paying  for  It  In  the  consideration  of  the 
contract,  an  agreement  of  warranty  in  such 
positive  terms.    Still  it  may  be  that  the 

filalntlffs  could  legally  refuse  to  deliver  the 
ce  unless  the  defendant  after  notice  sliould 
be  present  to  receive  it.  The  cargoes,  after 
reasonable  passages,  arrived  in  a  very  un- 
merchantable condition.  There  was  no  lack 
of  objection  or  protest  from  the  defendant. 
He  wrote  repeatedly,  and  telegraphed  the 
plaintiffs,  expressing  his  disappointment, 
and  asking  their  advice  as  to  tbe  disposition 
of  the  Ice.  But  no  satisfactory  answer  came. 
What  should  he  doY  There  was  no  possibil- 
ity of  resbipment.  nor  could  tlie  ice  be  pre- 
served In  that  climate  without  the  protec- 
tion that  his  own  ice-honses  would  afford 
for  such  purpose.  Storage  in  any  ordinary 
manner  could  not  possibly  save  the  properly. 
He  stored  the  ice,  and  sold  it  by  entopria- 
Ing  expedients  as  rapidly  as  possible.  He 
alleges  that  it  was  late  spring  ice,  of  poor 
texture,  and  In  proximately  worthless  con- 
dition when  shipped  from  Maine.  If  that 
can  be  shown  by  witnesses  and  in  court  at 
the  home  of  the  plaintiffs,  it  would  seem 
to  be  an  injustlciB  if  tbe  defendant  is  not 
permitted  to  make  the  defense. 

Mr.  Benjamin  (Benjamin,  Sales,  8d  Am. 
.cd.  p.  888),  in  allusion  to  the  buyer's  reme* 
dies  after  receiving  possesion  of  the  goods, 
says  he  has  three  remedies  against  the  seller 
for  breach  of  the  warranty  of  quality :  firnt, 
the  right  to  reject  the  goods  if  the  prcqwty  In 
them  bae  not  passed  to  him ;  aenond,  a  orosa- 
actton  for  damages  for  the  breach ;  third, 
the  right  to  plead  tbe  breach  in  defense  to  hu 
action  by  the  vendor,  so  as  to  diminish  tiie 
price.  These  remedies  are  mentioned  with- 
out any  distinction  between  kinds  of  sales. 
The  propositions  are  general,  wiUiout  any 
intimation  that  the  procedure  does  not  ap- 
ply to  iwrantlefl  in  executory  aalee.  In  tiie 
text  moh  a  distinction  la  not  even  noticed. 
In  the  notes  tq  the  tQzt,  bgwevBr,  it  is  re- 
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nuked  Iw^Uie'AiiierieMi  edttOT-  tint  there 
•re  New  York  declstonb  IncoiuiBteiit  with 
Uie  rule  stated  in  the  text.  The  first  of  tbeee 
remedies — that  of  rejecting  the  goods — seems 
especially  applicable  to  executory  and  in- 
applicable to  executed  sales,  because  it  pre- 
cedes acoeptasoe,  while  in  executed  sales 
tlieie  has  been  aoceptance,  and  the  title  has 
passed.  It  ft  only  in  executoty  contracts  and 
contracts  that  are  merely  jmma  facie  exe- 
cuted that  the  title  has  not  passed. 

3tr.  Benjamin  states  further  that  the 
buyer's  remedies  are  not  dependent  on  bis 
relum  of  the  goods,  nor  is  he  Iwnnd  to  give 
notice  ta  the  vendor;  "bnt,"  he  adds,  "a 
fsiluTB  to  return  Uie  goods  ot  complain  of 
tbe  quality  raises  a  strong  presumption- that 
the  complaint  of  defective  quality  Is  not 
well  founded."  Prof.  Parsons,  in  the  text 
and  notes  of  his  work  on  Contracts,  lays  down 
the  same  legal  propositions  that  Mr.  Benja- 
min does,  making  not  a  word  of  allusion  to 
there  being  any  difference  In  the  application 
ot  them  between  sales  executed  and  sales  ex- 
ecutory. He  also  stat^  that  if  tbe  buyer  ac- 
cepts poods  inferior  to  such  as  are  stipulated 
for,  his  continued  possession  without  com- 
plaint will  be  a  Dresumption  against  him 
on  the  question  of  damages.  Parsons,  Cent. 
6th  ed.  and  note$. 

Mr.  Smith,  in  Zjeadtng  Cases,  in  mtet  to 
the  case  of  CAondefor  v.  Loptts  (8th  ed.  vol. 
1,  pt  1,  p.  304),  discusses  and  fullr  Indorses 
the  same  rules,  as  deduct  ble  from  the  author- 
ities, and  he  and  the  editors  In  the  last 
American  edition  of  that  work  cite  and  com- 
pare a  great  many  of  the  decided  cases  on 
the  subject,  and  they  give  no  recognition  to 
a  distinction  between  executed  and  executory 
contracts  in  the  application  of  such  remedies. 
We  quote  a  few  passages  from  theirooraraents  : 
"When  spcciflc  property  is  referred  to,  still, 
if  tbe  refcreDce  be  through  the  medium  of  a 
«mple,  the  contract  will  be  so  far  executory 
as  to  fail  of  effect  unless  the  bulk  of  the 
ooinmodity  corresponds  with  the  sample." 
"^Nor  will  his  [buyer's]  right  to  indemnity 
or  oompensaiioD  necessarily  end  on  bis  accept- 
sDce  «iid  use  of  the  goods  with  full  knowl- 
edge of  the  defect,  but  he  will  be  entitled 
to  bring  suit  on  the  contract,  and  receive 
damages  for  the  breach  of  the  implied  en- 
gagemcDt  that  the  bulk  of  the  commodity 
dionld  oonespond  with  the  sample  exhibited 
St  tbe  tine  of  the  sale." 

In  the  case  at  bar  there  was  an  ideal  or 
descriptive  sample,— a  description  equlvn- 
lent  to  the  exhibition  of  a  sample.  There 
can  be  no  doubt  that,  if  the  vendee  may 
bring  an  action  of  his  own  on  Uie  contract, 
he  can  as  well  defend  against  an  action 
broQght  upon  the  coBtmct  by  the  vendor. 
/The  right  of  the  vendee  to  rely  on  tlie 
breach  or  warranty,  or  a  failure  to  comply 
with  the  terms  of  an  executory  contract,  as 
a  defense  to  an  action  for  tbe  purchase  money 
tsay  now  be  regarded  as  established  in  Enp- 
Itod  and  in  most  of  the  courts  in  this  coun- 
tTf."  'The  course  of  decision  at  tlie  present 
day  tends  towards  the  position  that  a  partial 
Allure  of  oonsldemtion  may  be  given  in 
cridence  in  mitigation  of  damai^  eVen 
vben  tbe  original  oonbwA  remains  in  full 
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force,  and  tbe  suit  is  expressly  or  M^ledly 
founded  upon  it."  "In  the  case  of  wMtn 

V.  GrtKM,  60  U.  S.  9  How.  318,  18  L.  ed. 
109,  the  Supreme  Court  of  the  United  States 
receded  from  the  ground  taken  In  1%ffmton 
V.  Wvnn,  35  U.  - 8.  13  Wheat.  188,  6  L.  ed. 
OOS,  by  holding  that  a  partial  failure  of 
consideration,  growing  out  of  fraud  orbreadk 
of  warranty,  may  be  set  up  as  a  defense  to 
an  action  brought  by  tbe  vendor.  The  same 
rnle  applies  to  sales  under  an  executory  con- 
tract or  by  sample,  and  the  buyer  may  rely 
on  the  deficiency  of  value  resulting  from  the 
failure  of  the  property  sold  to  correspond 
with  the  terms  of  the  oontnict  as  a  reason 
why  he  should  not  be  compelled  to  pay  tlie 
pHce  in  full.  Honda  T.  Sted,  8  Mees.  &  W. 
tm ;  Babcock  v.  Trice,  18  111.  420 ;  DaOm  v. 
Green,  15  Pa.  118." 

AVe  are  unable  to  find  In  the  English  cases 
much  support  for  any  discrimination  in  tbe 
application  of  the  above  doctrine  betweoi 
sales  executed  and  sales  executory,  although 
very  many  of  the  modem  English  cases  arise 
out  of  sample  sales  and  other  contracts  of  an 
executory  nature.  The  principal  support  for 
it  is  found  in  some  of  the  New  Tors  cases 
and  in  those  of  a  few  other  States  tbat  have 
followed  the  lead  of  the  New  York  court  in 
this  respect.  There  are  cases  which  h(dd  to  » 
modification  of  some  of  these  forms  of  remedy, 
having  no  bearing,  however,  on  tiie  deefsloik 
of  the  present  cose.  Some  courts  have  held 
that  a  rejection  or  rescission  is  not  allowable 
if  tbe  goods  tendered  are  of  tlie  kind  or  spe- 
cies contracted  for,  even  though  the  quality 
be  inferior;  but  in  t^is  State  the  doctrine 
of  rescission  tn  oases  of  warranty  has  been 
ful  ly  estabi  Ished.  Martton  t.  Knight,  39  He- 
341.  In  a  few  cases  tbere  is  a  leaning  to- 
wards Che  doctrine  that  an  acceptance  beoomea 
a  waiver  after  a  long-continued- acquiescence 
on  tiie  part  of  the  vendee.  1  Smith,  Lead. 
Cas.  8th  ed.  pt.  1,  pp.  834,  336,  860,  803  et 
«eq. 

It  Is  noticeable  that  in  the  .more  modem 
English  cases  the  courts  liave  preferred  toie- 
gard  executory  contracts  as  based  npoa  a 
condition  precedent,  rather  than  Upon  war- 
ranty. No  essential  difference  of  rwnedy 
follows  from  it,  though  a  different  atyte 
pleading  may  tie  apposite.  Instead  of  a 
breach  of  warranty  and  a  suit  upon  wamnty, 
it  becomes,  on  tbe  new  idea,  a  failure  to  per- 
form a  ecmdition  precedent  and  a  suft  oa  the 
contract.  In  Leading  Cases,  before  cited,  the 
cotAmentator  expresses  the  themr  in  an  alter- 
native way  in  these  words :  "The  right  of  a 
vendee  to  rely  on  a  breach  of  a  mere  warranty, 
or  a  failure  to  comply  with  the  terms  of  an 
execQtory  contract,  as  a  defease  to  an  artfOD 
For  the  purchase  lAoney,  may  now  be  regavded 
as  established  In  England,  and  In  most  of 
the  courts  in  this  country."  But  the  editor 
at  the  same  time  says  (p.  834)  timt  "such 
cases  have  generally  proceeded  on  tl»e  grotind 
of  an  express  or  implied  warranty.  See,  also, 
in  3  Smith,  Lead.  Cas.  pt.  >,  the  discfission 
under  case  of  Cutter  v.  Pmeell,  at  pages  18. 
30,  33  et  teq.  Mr.  Benjamin  Inclines  to  tbe 
view  taken  In  the  English  cases,  quoting 
ford  Abinger  as  deprecating  t^e  prevalent 
habit  of  treating  a  eondftion  precedent  as  ft 
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w)wnutty.  Other  writers  incline  favorably 
towards  the  views  of  Lord  Ablnger  as  ex- 
pressed by  him  in  the  case  of  Chanter  v.  Hop' 
idru,  4  Mees.  &  W.  899,  although  admitting 
that  the  pre  vail  ing.theory  continues  the  other 
way. 

The  length  of  this  opinion  reasonably  pre- 
cludes futther  discussion  of  points  that  may 
be  regarded  as  merely  theoretical.  Whether, 
in  the  present  case,  it  be  a  condition  or  a 
warranty,  and  thai  might  be  at  the  election 
of  the  defendant  to  determine  as  he  pleased, 
we  think  the  defense  set  up  to  the  action 
should  have  been  heard  upon  the  ground  of 
a  breach  of  condition,  or  at  warranty,  or 
upon  both  grounds. 

The  main  question  for  our  decision  has 
not  bc«D  the  subject  of  much  discussion  in 
our  own  State,  although  the  principle  in- 
volved has  been  acted  on  In  a  great  number 
of  instances,  and  there  have  been  judicial 
expressionsandrulingsaSecting  it.  In  Fot- 
aom  y.  Muwy,  8  Me.  400,  it  is  allowed  that 
evidence  of  consideration  may  be  received  in 
actions  between  parties  to  a  contract,  to  re- 
duce the  damages.  In  Herbert  v.  Fvrd,  29 
Ke.  5i6,  the  doctrine  is  approved.  Bogert  v. 
Humphrep,  89  Me.  883,  -directly  applii^s  to 
the  present  facts.  It  is  there  held  that  "when 
a  party  seeks  to  recover  payment  for  articles 
delivered  under  a  special  contract  which  he 
bos  not  fully  performed,  the  damages  suffered 
br  such  breach  may  legally  be  deducted  In 
the  same  suit. "  The  case  of  Peabody  v.  Ma- 
guire,  79  M&  572,  6  New  Eng.  Rep.  694.  in 
its  e^ect  sustains  tlie  same  principle.  It  is 
there  decided  that  in  a  conditional  sale  the 
mere  fact  of  delivery  by  the  yeodor  without 
performance  by  the  vendee,  nothing  being 
at  the  time  said  about  the  condition,  might 
afford  presumptive  evidence  of  the  waiver  of 
the  condition,  but  that  the  fact  may  be  ex- 
plained and  controlled,  and  whether  it  be  a 
waiver  of  tiie  right  of  title  or  not  would  be  a 
question  of  fact  to  be  ascertained  the 
testfanony.  So  in  the  present  case,  whether 
acoeptance  be  a  waiver  of  the  full  performance 
of  the  condition  precedent  or  not  is  likewise 
a  question  to  be  settled  upon  testimony. 
The  position  of  parties  is  reversed  in  the 
two  cases,  but  the  principle  is  the  same. 

The  Brst  caae  in  this  country,  except  a  Mary- 
land decision  to  the  same  effect,  and  perhaps 
the  leading  case  in  the  recognition  of  the 
principle  tltat  afBnnatlon  of  quality  estab- 
lishes warranty,  is  Hastings  v.  Zownn^,  2 
Pick.  214,  where  oil  then  in  Nantucket  was 
sold  to  be  delivered  in  Boston  In  ten  days, 
the  vendor  describing  the  same  to  be  "prime 
winter  oil. "  That  was  in  fact  as  much  of  an 
executory  contract  as  is  the  one  under  discus- 
flion,  although  not  In  form  auch.  The  point 
was  taken  in  the  trial  that  the  contract,  al- 
though executory,  was  settled  by  a  bill  of  par- 
cels given  at  delivety,  the  executory  agree- 
ment having  no  further  effect;  but  the  court 
overruled  the  position.  The  case  is  effective 
on  the  prasen^question  as  showing  that  accept- 
ance has  no  greater  effect  as  an  estoppel  in 
executory  than  in  executed  sales.  Other 
MasMchnsetts  cases  bear,  either  directly  or  In- 
directly, upon  the  question.  In  none  of  them 
is  there  any  jtidlcial  utterance  Indicating 
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tliat  executory  and  executed  sales  do  not,  on 
this  question,  stand  alike.  Parley  v.  Balt^, 
28  Pick.  283;  Dorr  v.  Fithtr.  1  Oush.  274; 
Heru/iaw  v,  Bobint,  9  Met.  83 ;  Mizer  v.  Cobum, 
11  Met.  659;  Morae  v.  Braekett,  98  Maaa.  205. 
Several  Connecticut  cases  that  are  often  cited 
as  supporting  the  theory  that  description  im- 
ports warranty,  and  that  the  defendant  ■nar 
recoup  damages  for  a  breach  of  contract  ff 
the  vendor  brings  a  suit,  were  cases  of  exec 
utory  contracts  or  sales.  MeAlpin  v.  Lee,  13 
Conn.  139;  Kelloga  v.  DemUne.  14  Conn.  411. 
And  of  the  same  character  is  the  leading  caae 
in  the  Supreme  Court  of  the  United  States  cm 
the  same  question.  I^on  v.  Bertrtmt  61  If. 
8.  90  How.  150,  16  L.  ed.  848.  In  that  case 
the  vendor  was  to  deliver  a  cargo  of  flour 
within  three  weeks,  the  price  to  be  according 
to  the  inspection  to  be  made  at  del  ivery .  The 
contract  was  in  form  a  sale,  but  in  effect  a  con- 
tract for  future  sale  and  delivery.  The  same 
deduction  may  be  made  from  the  cases  of  so 
many  of  the  States  that  the  rule  may  be  fairly 
characterized  as  general ;  and  the  same  result 
is  producible  from  the  English  cases. 

The  New  York  court  held  in  earlier  cases 
that  warranty  in  an  executory  contract  did 
not  in  ordinary  circumstances  survive  deliv- 
ery and  acceptance.  But  the  doctrine  grew 
up  from  the  theory  of  law,  maintained  for  a 
great  while  by  that  court,  that  description 
of  quality  is  not  a  warranty  of  quality.  In 
Leading  Cases,  before  cited,  it  is  suid,  in 
distinguishing  the  New  York  theory  from 
that  of  Maf*S8Chusettfl  and  Pennsylvania : 
"The  authorities  in  New  York  assume  that 
calling  a  thing  by  a  particular  name,  or  d^ 
ignatlng  it  as  of  a  COTtain  qualfU',  is  no  evi- 
dence ofa  warranty  or  contract  that  It  should 
be  as  described.  **  Certainly  a  thing  cannot 
survive  that  does  not  exist.  Wilde,  J.,  in 
Henshaio  v.  Robins,  9  Met.  90,  declared  upon 
that  ground  that  the  authorities  in  New  York 
were  without  influence  upon  the  question  of 
effect  of  acceptance  in  Massachusetts,  saying : 
"Opposed  to  these  aiiQiorittes  are  the  cases 
in  New  York ;  but  these  were  determined  on 
the  assumption  that  there  was  no  warranty, 
express  or  implied,  and  ^hey  therefore  have 
no  bearing  on  the  question  as  to  the  effect  of 
the  inspection  of  the  goods  sold  by  the  pur- 
chaser." 

The  last-named  rule  of  the  New  York 
cases  was  found  to  be  so  much  at  variance 
with  the  authorities  elsewhere  that  in  the 
case  of  White  v.  Jbtfler.  71  N.  Y.  1J8,  all 
previous  coses  which  held  that  warranty  did 
not  follow  from  description  of  quality  were 
overruled ;  and,  as  a  natural,  if  not  neces- 
sary, consequence  thereof,  the  tendency  of 
thr.t  court  seems  in  later  cases  to  have  been 
progr»flBlve  towards  the  adoption  of  the  other 
rule,  that  acceptance  in  cases  of  executory 
sales  with  warranty  does  not  preclude  the  ' 
vendee  from  afterwards  claiming  damages 
against  the  vendor  for  a  breach  of  the  war- 
ranty, If  the  court  has  not  already  arrived 
at  that  point.  There  are  late  cases  in  that 
State,  of  express  warranties,  the  doctrine  of 
which  seems  to  completely  vindicate  the 
position  of  the  defendant  in  the  present  case, 
even  should  he  be  obliged  to  stand  or  fall 
upon  the  interpretation  of  the  law  of  hia 
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contract  accordlnsc  to  the  New  YoA  authw- 
fties.   In  t.  iK2(#n,  99  N.  T.  617, 

1  Cent.  Rep.  S07,  and  in  fhiiiaak  Canning 
Co.  r.  Metzger,  118  N.  T.  260,  it  Is  declared 
tiiat  an  express  undertaking  to  deliver  In  the 
future  articles  of  a  certain  quality  was  an 
eiprcss  warranty  of  such  Quality  when  the 
articles  were  afterwards  delivered,— a  war- 
ranty that  survived  an  acceptance  oi  the  arti- 
cles delivered ;  and  that  the  rule  would  be 
the  same  whether  the  goods  were  in  existence 
4t  the  time  of  contiuct  of  sale  or  were  to  be 
nuQufacturcd. 

Upon  the  authority  of  these  cases  the  cod- 
ijEct  in  the  case  at  tur  contains  an  express 
warranty.  An  express  undertaking  to  pro- 
duce a  thing  ia  ui  express  warranty  of  the 
thing  produced. 

Brceptumt  nutained. 

Walton,  Virgin,  Libbay.  HMkell, 
and  WhitehouMt  JJ,,  concurred. 


WilKam  DEAN.  Petitiooer  to  be  Admit- 
ted to  Ottfiensh^  . 

(....Me..—) 

1.  Wbll*  »  court*  to  haTO  coAnisaiieo  nt 
iqtplicatioM  flir  aatnimHwrtlon  or  to  re- 

odve  deolatatloDa  of  Intention  under  the  federal 
statute,  must  poeee«soummoQ-Iaw  JuriedtctloD.  It 
Is  not  oeceesary  that  It  have  all  tbe  common-law 
Jartadlctloo  HMt  pertains  to  all  chuses  of  actloDB, 
butmerelrtliat  ttexerolee  Its  powers  according 
to  tbe  oouTse  of  tbe  oommon  law. 

%.  Aeoiirt.toha.TejnrladiGilonofappU- 
ffWMflfw  ftor  natnralixatlon  or  to  receive 
dedaiatlons  of  Intention  under  tbe  federal  etat- 

I  uta,  iDiwt,  In  addition  to  possessliw  a  seal,  have  a 
titik  dinlact  tnm.  tbe  Judge,  obarged  with  tbe 


atate  oourtt. 

Congteas  may  confer  Judicial  powen  on  state 
conrts  (Hoorton  v.  Hoore,  18  IT.  S.  8  Wbeat  E7. 5 1., 
ed.  251;  and  there  can  be  no  doubt  of  the  rlghtfcl 
}arM<otion  of  the  state  courts  in  sooh  cases,  until 
exttauTulabed  br  some  AeC  of  OonsKSS.  State  v. 
Pnaer.  is  Ark.  ffil:  Oou.  v.  Stowles,  t  X«lcb,  748; 

Re  t  Bill.  141;  Be  Clark,  18  Barb,  44li  Trtgg 

v.  Fieniieylranuu  41  n.  8.  1«  Pet.  aSC,  lU  L.  ed.  101111; 
£c  port*  Koowles.  K  CaL  304. 

Tbeoourt  of  criminal  oomctlon,  having  ezolu- 
rtve  JuriBdictlon  of  all  mMemeanors,  under  the 
km  of  the  State,  committed  in  the  City  of  St. 
Loiil8,aad  which  Ig  expressly  declared  to  be  a  court 
of  record,  la  a  court  of  commoo-law  Juriadiotlon, 
vttUii  ibe  tneantng  of  tbe  Act  of  OoiwfMB  coin 
fcrring  power  on  courts  to  natanUise  aHena. 
VvAttA  States  V.  Lebmaa,  W  Fed.  Bep.  48. 

OongreiB  intended  to  ooafCr  tiie  power  of 
Bataimllmlioa  on  all  courts  of  record  of  tbe  sev- 
eral  States  that  have  power  to  administer  justice 
■odn- andln  aeeordanoe  wUb  that  orstem  of  JurlB- 
mideace  known  as  tbe  common  law.  ReOimner, 
a  CU. «;  People    XoGowan,  n  QL 

Pntat  0/  naiuraHMiUim. 

'  The  prooeaiof  nsturaUBitlon  to  the  mode  pre- 
Krfbed  by  the  Act  of  Oongrev  to  a  Judicial  act 
Ovtattv.epfat*,  ttU.  B.4Pet.mT  L.ed.8»7; 
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dutr  (tf  keeping  a  true  leocrt  of  tts  dotoss  and 
afterwards  of  antfaentioatlng  them. 

8.  A  eonrt  In  wU^  the  Jad^fe  thsroof 
la  charged  with  the  da^ofkeepiBf  Ite 
records*  which  must  be  autbentloated  by  mm, 
though  having  a  reeordff  charged  with  tbe  doty 
of  keeping  such  records  when  requested  by  Uh> 
Judge,  Is  not  a  court  having  a  clerk  wltbtn  tbe 
federal  statute  r^rulatlog  naturalization,  and 
faas  no  power  to  rsoetve  a  declaration  of  Intentton 
to  beonne  a  cltlieiu 

(Hay  W.  1801.) 

EXCEPTIONS  by  petitioner  to  ruliomi  of 
the  Supreme  Judicial  Court  for  York 
County  (Whilehouse.  J.),  upon  a  petition  by 
an  alien  praying  for  admlssiou  to  citizenship, 
which  resulted  hi  the  dismissal  of  the  petition. 
Overruled. 
The  facts  are  stated  in  the  opinion. 
Jfr.W.  F.  Lunt,  for  petitioner: 
Tbe  term  "common-law  JuriBdictlon"  means 
jurisdiction  to  try  and  decide  causes  which 
were  c<M:Dizab1e  by  the  imnrts  of  law,  under 
what  is  known  as  the  common  law  of  England. 
PMfit  T.  MeOtnean,  77  111.  644. 20  Am.  Rep. 

m 

The  Act  establishing  tbe  court  makes  it  ■ 
court  of  record.  This  is  within  the  legislative 

power. 
Const,  art.  6,  g  1. 

Tbe  Legislature  having  a  right  to  create  and 
establish  a  court,  certainly  tiai  a  ligbt  to  de- 
fine its  leg^  stains. 

United  Slatea     Lehman,  88  Fed.  Rep.  49. 

At  common  law,  the  court  has  the  character- 
Islics  of  a  court  of  record. 

Bouvier.  Law  Diet,  title  Court  of  Beoard: 
Rapalje  &  Lawrence.  Law  Diet,  title  Court  <^ 
Record;  Woodman  v.  Bmanet  ComhIj/,  87  Me. 
S9. 


Korgan  t.  Dudley,  18  B.  Hon.  Tlti,  and  must  be  ex- 
ercised by  tbe  court  Itself.   fl«  Clark,  18  Barb.  444. 

It  la  only  the  preliminary  application  of  an  alien 
declaring  his  intention  under  oath  which  is  re- 
garded merely  as  nUntoterlal,  and  may  be  done  be- 
fore the  ol«k  of  tbe  court  as  well  as  before  the 
oourt  itself.  Act  of  May  »,  UB4;  Re  Butterworth, 
lWoodb,AiH.8ea.  See  OankUng,ir.  act  Practice. 

m. 

NaturaUxaUm  papers. 

Wfaere  a  oertilloate  Ot  naturalization  is  granted 
by  a  court  of  competent  JurlBdlctioB,  evidence  Is 
inadmissible  to  show  that  it  was  Improperly  granted 
or  was  obtained  by  ftUse  and  perjuied  testimony. 
Behrensmeyer  v.  Kretts  iTII.).  Jan.  SI,  180L 

Where  such  papers  are  not  Issued  upon  the  or- 
der of  any  court,  but  made  out  and  delivered  by  a 
county  derk  or  Justice  of  tbo  peace,  they  are  void, 
ibid. 

But  a  misnomer  contained  therein  does  not 
vitiate  the  certlfloate.  as  the  true  name  may  be 
sbowD  by  parol  evldenoe;  and  a  certificate  Includ- 
ing the  names  of  two  persons,  although  informal, 
to  not  invalid.  Ibfd. 

Parol  evidence  tonotadmlnnAe  to  prove  that* 
foreigner  has  been  naturalised.  Upon  the  question 
Whether  be  is  a  voter,  a  cerUfled  copy  of  tbe  record 
of  (he  court  In  whkth  be  was  naturalised  Is  re- 
quired. Stater.  O'Heame,;! Mew  Bog. Bep.  ttS,tt 
VtTW. 
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No  one  will  contend  llmt  our  statutory 
coiirt!4,  although  thor  may  not  have  all  tbe 
jurisdiction  possessed  by  iiie  old  commou-Iaw 
courts  of  Kiiglaiid,  are  none  llic  less  for  that 
reason  courts  with  cominoil-laW  juHsdlction. 

ifoT(,'(7n  V.  ^«<?^t  ^flh|Wfi-  693,  68  Am. 
Dec.  73j;  Be  Conner,  W  CjlUVB,  2  Am.  Rep. 
421;  2*e<>p!''  v.  McGmoan.  mipra;  State  v.  W/iit- 
temore,  fiU  N.  H.  24.5;  GladhiU,  I'ct/twner,  8 
Met.  163;  A>  pirtu  Creqq,  2  Curt.  98;  VniUd 
8iiiU»  V.  PowiT,  14  Blatchf,  288;  Ex  parte 
Tweedy.  22  Fed.  Rep.  84:  United  Btatet  v.  Leh- 
^n,  89  Fed.  Rep.  ^;  3  Wharton,  Digest  Inter- 
national Law,  846. 

Mr.  H.  H.  Bturbank,  catitra: 

The  Biddeford  Court  has  no  clerk  or  a  per- 
son other  than  the  magistrate  presidini;  In  the 
court,  whose  duties  are  such  aa  to  make  him 
in  effect  a  clerk  or  prothonotary,  within  the 
provUioDs  of  g  216S,  U.  B.  Rev.  Stat 

En  parte  Crem,  9  Curt.  08. 

The  office  of  recorder  In  the  BIddellord 
Municipal  Court  is  that  of  vice-Judge. 

Laws  1855,  chap.  161,  ^  S. 

In  Be  Langtry,  81  Fed.  Rep.  879,  Mr.  Juttiee 
Field  expreaaed  doubts  of  tbe  legality  of  a 
declaration  of  tnteDtion  made  before  the  clerk 
of.  tbe  Uuited  States  Circuit  Court  in  Ban 
Francisco,  away  from  his  office  and  outside 
tbe  court-bouse,  but  in  Andrea  v.  Armld,  6 
L.  R  A.  238,  77  Mich.  85,  bv  the  Supreme 
Court  of  Michifcan,  it  was  held  that  it  was  cot 
necessarv  that  such  declaration  should  be  made 
in  tbe  office  of  tbe  clerk;  but  80  Centrd  Law 
Journal,  58,  says  tturt  the  opinion  of  the  dis- 
senting  Judge  to  the  contrary  appears  un- 
snsweraUe. 

WUtehoun,  delivered  the  opinion 
of  the  court : 

This  is  an  application  by  an  alien  seeking 
to  become  a  citizen  of  the  United  States. 
As  evidence  of  the  previous  declaration  of 
his  intention  to  be  naturalized,  required  by 
the  Act  of  Confirress,  the  applicant  produced 
a  copy  of  a  declaration  made  by  him  Janu- 
ary 24,  1888,  before  Edwin  J.  Cram,  recorder 
of  the  Municipal  Court  of  the  City  of  Bidde- 
ford, attested  by  "Edwin  J.  Cram,  Recorder." 
Under  the  federal  statutes,  only  those  courts 
that  are  authorized  to  naturalize  are  author- 
ized to  receive  and  record  this  declaration  of 
intention.  The  question  here  presented, 
therefore,  is  whether  the  Municipal  Court  of 
Biddeford  was  a  court  of  competent  author- 
itv,  under  the  laws  of  the  United  States,  to 
admit  aliens  to  cttizenship.  The  presiding 
Judge  ruled  that  It  was  not,  and  for  that 
reason  dismissed  the  petition. 

The  Federal  Constitution  confers  upon 
Congress  the  power  "to  establish  an  uniform 
rule  of  naturalization."  In  the  exercise  of 
this  authority.  Congress  enacted  the  Statute 
of  April  14,  1802,  prescribing  the  conditions 
of  naturalization.  By  that  Act  the  prelimi- 
nary declaration  might  be  made  on  oath  or 
affirmation  "before  the  supreme,  superior, 
district,  or  circuit  court  of  some  one  of  the 
States."  Then  follows  this  provision  in  the 
third  section  of  the  Act;  "And  whereas, 
doubts  have  arisen  whether  certain  courts 
of  record  in  some  of  the  States  are  included 
within  the  description  of  district  or  circuit, 
18  U  R.  A. 
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courts,  be  it  furtlier  enacted  that  any  court 
of  record  in  any  individual  State  oaviug 
common-law  jurisdiction,  and  a  seal  and 
clerk  or  pAsttionotaiy,  shall  be  considered  a 
district  court,  within  the  meaning  of  this 
Act."  In  section  2165  of  the  last  revision  of 
the  United  States  statutes,  the  courts  thus 
authorized  to  naturalize  aliens  are  spcciUcd 
and  described  as  follows  :  "A  circuit  or  dis- 
trict court  of  the  United  States,  or  a  district 
or  supreme  court  of  the  territories,  or  a  court 
of  record  of  any  of  the  States  having  com- 
mon-law jurisdiction  and  a  seal  and  clerk." 

1.  Was  the  Municipal  Court  of  the  City 
of  Biddeford,  January  24,  1888,  a  "court  of 
record,  having  common-law  jurisdiction," 
within  the  meaning  of  the  Act  of  Congress 
of  April  14,  1802? 

Section  1  of  chapter  151  of  the  Public  Laws 
of  1855.  and  Acts  amendatory  thereof,  estab- 
lishing the  Municipal  Court  of  Biddeford  as 
constituted  January  24,  1888,  provide  that  ft 
"shall  be  a  court  of  record,  with  a  seal ;  and 
said  court  shall  consist  of  one  judge,  to  be 
appointed,  qualified,  and  hold  his  office  ac- 
cording to  tne  Constitution;  andaball  exer- 
cise concurrent  jurisdiction  with  JuBticea  of 
the  peace  and  quorum  over  all  matters  and 
things,  civil  and  criminal,  within  the 
County  of  York  as  are  by  law  within  tbe 
jurisdiction  of  Justices  of  the  peace  and 
quorum  In  said  county;  and  origmal  Juris- 
diction concurrent  with  the  supreme  Judi- 
cial coart  in  all  civil  actions  In  which  the 
debt  or  damages  sliall  not  exceed  the  sum  of 
one  hundred  dollars ;  and  sliall  have  original 
jurisdiction  concurrent  with  the  supreme 
judicial  court  over  crimes,  offenses  and  mis- 
demeanors committed  in  said  county  which 
are  by  laws  punisliable  by  fine  not  exceeding 
twenty  dollars,  and  by  imprisonment  in  the 
county  jail  not  exceed.ing  three  months." 

Section  4  provides  that  "it  sliall  be  the 
duty  of  tbe  judge  oi  said  court  to  make  and 
keep  the  records  of  said  court,  or  cause  tbe 
same  to  be  made  and  kept,  and  to  perform 
all  other  duties  required  of  similar  tribu- 
nals ;  and  copies  of  the  records  of  said  court, 
duly  certiflw  by  the  judge,  shall  be  legal 
evidence  in  fUI  courts." 

Section  S  is  as  follows:  "The  judge  shall 
appoint  a  recorder,  who  shall  be  a  justice 
of  the  peace  and  of  the  quorum,  duly  quali- 
fied, ,who  shall  be  sworn  by  said  judge, 
and  who  shall  keep  the  recoras  of  said  court 
when  requested  so  to  do  by  said  judge ;  and, 
in  case  of  absence  from  the  court-room  or 
sickness  of  the  judge,  or  whenever  requested 
by  blm  so  to  do.  or  when  tlie  office  of  judge 
shall  be  vacant,  the  recorder  shall  have  aad 
exercise  all  tbe  powers  of  the  judse,  and 
perform  all  the  duties  required  in  this  Act 
of  the  judge,  and  generally  shall  be  fully 
empowered  to  sign  and  to  issue  all  processes 
and  papers  and  do  all  acts  as  fully,  and  with 
the  same,  effect,  as  the  judge  could  do  were 
he  acting  in  the  premises;  and  the  signa- 
ture of  the  recorder,  us  such,  shall  be  suffi- 
cient evidence  of  his  right  to  act  instead  of 
tbe  judge,  without  any  recital  of  the  Act 
hereinbefore  named,  authorizing  him  to  act. 
When  tbe  office  of  judge  is  vacant,  the  re- 
corder shall  be  entitled  to  the  fees;  in  all 
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otber  oases. he  aball  be  paid  bj.t^e  j  _ 
Chapto-  247  of  .tbe  Special  Laws  of  1887 
pioriiles  thai  tbe  judge  shall  receive  an  nOr 
oual  salary  of  $1,400;  which  iriull  he  iu  full 
for  all  his  services  and.  tbe^ser vices  t)i  the 
retorder. 

The  "court  of  record"  required  by  Uie  fed- 
ecal  statute  is  not  simplj  a  tribunal  tbat 
has  a  recording;  officer  ana  seal,  and  id  fact 
keepa  a  peraiaoent  reoord  of  its  proceediugs ; 
tot  the  probate  court  and  tbe  court  of  tbe 
conoty  commissioners  would  fulfill  all  of 
tbese  requirements,  and  yet  oeitber  of  these 
tribunals  is  deemed  to  be  technically  .a  court 
of  record.  It  must  be  an  organized  judicial 
tribunal,  having  attributes  and  exercising 
functions  Inde^ndently  of  the  person  of  tbe 
maf^istrate  designated  generally  to  hold  it, 
aad  proceed]  ng  according  to  the  course  of  the 
ooBUDon  law.  It  is  distinguishable  from 
the  case  of  a  justice  of  tbe  peace  on  whom 
personally  certain  judicial  powers  are  con- 
ferred by  law.  Oladhia,  POttiontr,  6  Uet. 
len :  Anderson,  Law  Diet. 

Two  oentnries  ago,  In  the  case  of  Greamlt 
T.  AuwU.  1  Salk.  200.  OJti^  Juttiee  Holt 
Mid:  "Whenever  a  power  Is  given  to  exam- 
ine, hear,  and  punish,  it  is  a  judicial  power, 
and  they  in  whom  it  is  reposed  act  as  judges ; 
and  whenever  there  is  jurisdiction  erected 
with  power  to  fine  and  imprison,  that  is  a 
Mort  of  reoMrd,  and  what  is  there  dcme  is 
matter  of  Koord."  Blackstone  adopts  this 
•taicment,  adding  that  the  proceedings  of  a 
eourt  of  recOFd  are  enrolled  for  a  perpetual 
memorial ;  and  then  distinguishes  a  ^  court 
not  of  reconl**  as  one  that  can  "  hold  no  plea 
of  mutters  cognizable  by  the  common  Ib,w, 
unless  under  the  value  of  forty  shillings, 
nor  of  any  forcible  Injury  woatever."  8 
Bl.  Com.  24.  Thus  in  Woodman  t.  &mtraet 
Caant^,  87  Me.  38,  Cht^  JtuHee  Shepley 
lays:  "A  court  of  record  is  one  whicb  has 
iuriadlction  to  fine  or  imprison,  or  one  hav- 
ing jurisdiction  of  civil  cases  above  forty 
killings,  and  proceeding  according  to  the 
coarse  of  the  common  law."  It  was  a  dis- 
tingui^ing  feature  of  H  that  at  common 
law  its  judgments  were  reviewable  only  by 
writ  of  error.  Accordingly  in  GtadhiU,  Fe- 
Wimw.  tupra.  Chief  Justtee  Shaw  says  of 
the  Police  Court  of  Lowell  in  1844:  "We 
are  of  opinion  tliat  it  is  a  court  of  record, 
coming  within  the  description  of  the  Act  of 
CugrNs.  It  possesses  all  the  characteris- 
tics of  a  court  of  record.  Section  six  dl- 
Rctt  the  beeping  of  a  fair  record.  It  is  not 
necessary  to  decide  here  whether  a  justice's 
tmrt  is  a  court  of  record.  The  point  Is 
left  undecided  in  Smitft  v.  Morriam,  22  Pick. 
130.  That  a  writ  M  error  will  lie  on  a  jus- 
tice's Judgment  is  well  settled,  and  the  ob- 
ject of  a  writ  of  error  is  to  remove  a  record. 
II  will  not  lie  to  a  judgment  of  a  probate 
«wrt.  because  not  technically  a  court  of 
ncoid.  Probably  the  result  may  be,  from 
an  examination  of  all  the  statutes  regulat- 
iagthe  jurisdiction  of  justices  of  the  peace, 
that  their  courts  will  be  regarded  as  courts 
^  record  for  some  purposes,  but  not  in  all 
Rspects.  But  we  think  tbe  decision  in  this 
does  not  depend  upon  the  legal  charac- 
ter of  the  courts  tield  by  jnrtices  of  the 


peace.  Many  powers  are  yested  In  tbe  police 
court  of  Lowell  not  conferred  on JdstfceS'of' 
the  peace;  Its  constitution  is  different  isild 
its  mode  of  proceeding  is  different.  That 
this  court  exercises  a  common-law  jurisdic-' 
tion  there  is  no  doubt:  It  is  authorized  to 
hear  and  determine  all  complaints  and  prose-' 
cutiohs  in  like  manner  as  justices  of  the 
peace,  and  has  jurisdiction  of  all  civil  suits 
and  actions  cognizable  by  a  Justice  of  tiie 
peace. "  luEx  parte  Oregg,  2  Curt.  98,  <7v^ 
Curtis  says :  "  We  see  no  sound  reason  to 
doubt  that  the  police  court  of  Lynn  was  a 
court  of  record  having  common-law  jurisdic- 
tion." But  it  was  held  that  the  court  did 
not  have  a  clerk,  and  therefore  did  not  possess 
authority  to  naturalize.  To  the  same  effect 
was  the  decision  In  f^U  v,  WHittemoret  50 
N.  H.  245,  holding  that  the  police  court  of 
ISashua  was  a  court  of  record  having  com- 
mon-law jurisdiction,  but,  not  having  a 
clerk,  did  not  have  jurisdiction  over  appli- 
cations for  naturalization.  See  also  Whfafon- 
V.  Fellamy  28  Wend.  375.  and  Hutkoff  v. 
DemoTOit,  108  N.  Y.  868,  4  Cent.  Rep.  778. 

But  does  the  Municipal  Court  of  Blddc< 
ford  have  "common-laW  jurisdiction*  to  the 
extent  contemplated  by  the  federal  Statute? 
With  respect  to  this  Inquiry,  it  is  propei'  to 
remark  that  we  have  no  national  common  law 
in  the  United  States,  distinct  from  thnt 
adopted  by  the  several  States,  each  for  ttself. 
except  so  for  as  the  history  of  tlie  Kngtish 
common  law  may  be  Involved  in  the  inter- 
pretation of  Uie  "Federal  Constitution.  The 
judicial  decisions,  tbe  usages  and  customs, 
of  the  respective  States  determine  to  wliat 
extent  the  common  law  has  been  introduced. 
What  is  common  law  In  one  State  may  not 
be  so  considered  In  another.  Whentrm  v. 
Pettr»,  88  U.  S.  8  Pet.  658,  8  L.  ed.  1070; 
Smith  T.  Alabama,  124  U.  S.  478,  81  L.  ed. 
513.  It  must  also  be  remembered  that  we 
have  no  state  courts  in  this  country  deriving 
their  existence  from  the  common  law.  They 
are  all  established  either  by  the  provisions 
of  the  organic  law  or  by  legislative  enact- 
ment, l^elr  jurisdiction  is  not  uniform 
Some  of  them  nave  only  a  special  jurisdic- 
tion limited  as  to  amounts  or  subjects  iu 
controversy.  Of  this  character  are  the  supe- 
rior courts  of  this  State ;  yet  It  would  not  bo 
auestioned  that  they  have  "common-law" 
jurisdiction.  "By  'suits  at  common  law,* 
in  the  Constitution, "  says  Jvdge  Story  in 
Farmm*  v.  Bet^<yFd.  28  U.  S.  8  Pet.  448,  7  L. 
ed.  786,  "is meant  not  merely  suits  which  tlie 
common  law  recognized  among  its  old  and 
settled  proceedings,  but  suits  in  which  legal 
rights  were  to  be  ascertained  and  determined 
In  contradistinction  to  those  where  equitable 
rights  alone  were  recognized  and  equitable 
remedies  administered." 

Courts  of  "common-law  jurisdiction"  are 
such  as  "exercise  their  powers  according  to 
the  course  of  the  common  law.  It  was  not 
meant  that  they  should  have  all  common- 
law  jurisdiction  over  every  class  of  subjects, 
including  all  civil  and  criminal  matters. 
If  so,  few  courts  could  be  found  In  this 
countiy  having  the  requisite  common-law 
jurisdiction."  iVopJ^e  v.  MeChuan,  77  111. 
644.   So  also  in  He  Conner.  89  Cal.  98,  the 
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court  Bays:  "The  term  'commoo-Uw  jarls- 
diction'  ia  capable  of  no  other  meaning  than 
Jurisdiction  to  tor  and  decide  causes  which 
were  cognizable  oj  the  courtB  of  law  under 
what  is  Known  as  the  'ccnnmon  law  of  £ng- 
land. '  The  Act  does  not  require  that  courts 
shall  have  all  the  common-law  jurisdiction 
which  pertains  to  all  classes  of  actions.  It 
is  enough  if  it  has 'common-law  Jurisdic- 
tion.'" Again,  in  Untied  Stata  v.  Pincer, 
14  Blatchf .  ass,  the  court  says :  **  The  statute 
of  the  Vnlted  States  does  not  require  of 
courts,  authorized  to  entertain  applications 
for  naturalization,  that  they  shall  have  all 
the  jurisdiction  possessed  oy  any  court  of 
law.  If  the  court  may  exercise  anv  part  of 
that  Jurisdiction,  it  is  within  the  language 
of  the  statute,  and  its  meaning  as  well." 
To  the  same  effect  is  Uorgan  t.  IhUUey,  18 
B.  Hon.  693.  8ee  also  PeopU  t.  Peaae,  30 
Barb.  588 ;  Ee  parte  Burkltardi,  16  Tex.  470, 
and  MiOt  v.  McCabe.  44  111.  194. 

2.  It  is  admitted  that  the  Municipal  Court 
of  BIddeford  had  a  seal ;  and  assuming, 
without  deciding,  that  it  was  a  court  of  rec- 
ord, haring  common-law  jurisdiction,  with- 
in the  meaning  of  the  Act  of  Congress,  did 
it  also  hare  a  clerk,  within  the  meaning  of 
the  federal  statute?  The  l^guage  of  this 
statute  seems  to  imply  that  there  may  be 
courts  of  record  having  common-law  luris- 
dictioD,  and  a  seal,  without  a  clerk,  and  that 
such  courts  are  not  embraced  by  the  terms 
of  the  Act.  And  this  ia  the  construction 
which  It  has  received  from  eminent  judicial 
authority.  The  court  must  have  a  clerk  dis- 
tinct from  the  judge:  not  necessarily  an 
oJBcer  denominated  "cl{;rk,"  but  a  permanent 
"recording  ofHcer,  cLarged  with  the  duty  of 
keeping  a  true  record  of  its  doings,  and 
afterwards  of  authenticating  them."  Shaw, 
Ch.  J.,  in  Oladhill,  PdtUoner,  JSc  parte 
Cregg,  and  State  v.  WhittetnoH,  aitpra.  The 
court  contemplated  by  the  Act  of  Congress 
bea  00  organized  existence.  It  Is  impersonal. 
The  judge  is  one  of  the  constituent  parts  of 
the  organization;  the  clerk  is  another  and  a 
separate  and  an  independent  element.  The 
essential  function  of  the  clerk  is  to  make  and 
keep  the  records,  and  give  them  legal  verifl- 
cution  by  his  attestation  and  the  use  of  the 
seal. 

By  those  sections  of  the  Act  establishing 
the  Municipal  Court  of  Biddeford.  above 
quoted,  the  responsible  duty  of  making  and 
keeping  the  records  of  the  court  is  imposed 
upon  the  judge  and  not  upon  the  recorder. 
There  is  no  duty  of  making  and  keeping  the 
records  imposed  upon  the  recorder  by  law. 
He  is  to  beep  the  records  of  the  court  only 
wlien  requested  so  to  do  by  the  judge. 
Furthermore,  the  recorder  of  this  court  can- 
not authenticate  by  bis  attestation  any  copies 
18  L.  a  A. 
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of  records  "made  and  kept"  the  Judge,  or 
kept  by  himself  at  the  request  of  the  judge. 
Only  such  copies  of  the  records  as  are  "duly 
certified  by  the  Judge  shall  be  legal  evidenov 
in  all  courts.*  The  auttority  to  appoint  a 
recorder  was  conferred  upon  the  judge,  not 
for  the  purpose  of  creating  a  fixed  and  per- 
manent clerical  ofQce  distinct  and  separate 
from  that  of  the  judge,  but  primarfly  to 
provide  for  the  Judge  a  sabstitute  who 
should  be  empowered  to  act  in  his  stead  In 
the  contingencies  named  in  the  Act.  "His 
signature  as  recorder  is  sufllcicnt  evidence 
01  his  right  to  act  instead  of  the  judse." 
When  thus  acting  in  a  judicial  capacitr, 
exercising  the  powers  and  performing  the 
duties  of  the  judge,  the  recorder  is  the  court, 
and  must  personally  make,  keep,  and  authen- 
ticate the  records  of  Uie  court.  The  record- 
er's court  has  no  clerk  other  than  the  recorder 
himself.  Accordingly,  in  the  attestation  of 
the  copy  of  William  Dean's  declaration  of 
intention,  the  signature  of  "Edwin  J.  Cram, 
Becorder,"  by  the  very  terms  of  the  Act,  is 
presumptive  evidence  that  he  was  acting  in- 
stead of  the  judge  in  some  of  the  contingen- 
cies  named  in  the  Act. 

The  process  of  naturalization,  in  the  mode 
it  is  required  to  be  performed  by  the  federal 
statutes,  is  a  judicial  act.  Spratt  v.  ^ratt, 
39  U.  8.  4  Pet.  393.  7  L.  ed.  897.  And  "the 
importauce  and  value  of  this  privilege  of  cit- 
izenship, which  is  conclusively  and  finally 
bestowed  by  the  act  of  the  court  having  juris- 
diction, should  prevent  us  from  allowing  les9 
than  its  full  weight  to  any  requirement  by 
Congress  which  tends  to  restrict  this  power  to 
those  tribunals  which  may  be  supposed  most 
competent  to  exercise  it.  Certainly,  there 
would  seem  to  be  no  ptopriet;?  in  intrusting' 
to  a  court  which.  In  the  exei*cise  of  its  com- 
mon-law jurisdiction,  cannot  pnss  finally  on 
any  matter  of  law  or  fact  affecting  property 
to  the  amount  of  one  dollar,  to  make  a  final 
decision  upon  all  questions  of  law  or  fact 
involved  an  application  for  this  great 
right,  so  as  to  make  an  absolute  and  unim- 
peachable grant  of  it."  Curtis,  J.,  in  Ex 
parte  Oregg,  above  cited. 

We  are  accordingly  of  opinion  that  the 
Muncipal  Court  of  the  City  of  Biddeford, 
January  24,  1888,  did  not  have  a  clerk,  with- 
in the  intent  and  meaning  of  the  federal 
statute,  and  therefore  had  no  jurisdiction  over 
applications  for  naturalization,  and  no  au- 
thority to  receive  and  record  the  declaration 
of  intention  made  1^  William  Dean.  The 
application  for  admission  to  citizenship  was 
properly  dismissed. 

hxeeptions  overruled. 

Peters,  Ch.  J.,  and  Walton  and  mr> 
^in,  J  J. .  concurred  ;  lAbhmj  and  Wmafcellj, 

7J..  coucun-ed  in  the  result. 
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Junes  0.  CLABK.  Bttpt.^ 
e. 

JuM  O.  SULUTAN,  Impleaded,  etc,  Jppl. 
(....K.DiJt..— ) 

*  A  caretj-  jointly  boand  with  his  prln- 
ttpml  va»j,  IndepeodeDtlr  of  statute,  offset 
■gaiiMt  auoh  Joint  Indebtedncw  his  indlrlduiil 
eUmasalnstUieoredltor  In  such  joint  Indebted- 
nem,  where  both  the  creditor  and  .the  principal 
inloBOlTent. 

aair  It,  isn.) 

APPEAL  hf  defendant  BnlllTao  from  aa  or- 
der of  the  District  Court  forHorton  Oonn- 
Vf  sustaining  a  demurrer  to  bis  coonterclaim  in 
«D  icuoo  brought  to  enforce  the  Joint  liability 
of  the  snreties  on  an  appeal  bond.  Sewraed. 
The  facts  ere  stated  in  tbe  opinion. 
Metirt.  Lonia  Hanlteh  and  B.  W.  Bhmw, 
for  appellant: 

Tbe  facts  alleged  fin  the  answer  an  saffldent 
to  justify  tbe  allowanoe  of  the  set-off  upon 
eqaitable  grounds. 

BeHtt  T.  Duff,  98  Cal.  697-029;  Bimard  r. 
SJurra.  SO  Cal  S82:  Pomeroj,  Remediea  & 
Remedial  Bights,  %  761;  Z^nAoy  t.  Jaekaon,  3 
Piifte,  581.  2  L.  ed.  1088;  8im»on  v.  Hart.  14 
John*.  63;  (Jilletpit  v.  Torranee,  25  N.  Y.  806; 
Smith  V.  Fetton,  4S  N.  T.  419;  Stiiomann  v. 
&iier  Brot.  Clothing  Oo.  69  Wis.  410;  Btciar 
T.  NotiAuav.  44  Minn.  61. 
Mr.  H.  O.  VoH,  for  respoodent: 
The  obligation  on  tbe  bond  Is  joint  and  not 
jotDi  and  seTeral,  and  no  sevetal  judgment  can 
be  rendered  in  the  action. 

Comp.  UwB.  f%  8436.  8674.  4901;  KeRtf  v. 
Van  Aiatin.  17  Cal.  664. 

Tbe  term  "counterclaim,"  as  employed  fai 
oar  Code,  Includes  both  "aetroB"  and  "re- 
coupment." 
Enee.  PI.  g  8384. 
Tbe  flnt  essential  of  a  connterchdm  la.  tint 
It  "must  be  one  extating  In  fSTor  of  a  defend* 
ant  and  against  a  plamtlfT  between  whom  a 
■eretal  jn^meot  mi^  be  had  In  the  action. 

•Head  note  tty  Oomusa.  Ch.  J:  I 


Comp.  Laws,  S  491S;  J^t^mer  v.  Crow, 
13  Colo.  897;  Jlatteaw  t.  BUwwrth.  28  Wis. 

m 

The  Code  permits  defendant  to  plead  such, 
matters  as  would  defeat  the  plaintin's  rifilit  to 
recover  in  the  action — such  as  pleas  In  bar  or 
that,  the  defendants  did  not  execute  the  bond — 
but  all  Dew  matter  must  be  pleaded  under  the 
oounterclaim. 

Blias.  Code  Pleading,  866. 

The  defenae  counterclaim  or  set-off,  whether 
le^  or  equitable,  must  be  one  in  favor  of  a  de- 
fendant and  against  a  plaintiff  between  whom 
a  several  judgment  may  be  had  in  the  action. 

JtobertB  v.  Doiutaan,  Dec.  28,  1885;  Wood  v. 
Bruih.  72  Cal.  224. 

Aside  from  the  Statute  the  general  doctrine 
in  equity,  as  to  set-off,  is  the  same  as  at  law, 
and  separate  debts  cannot  be  set  off  in  equity 
any  mon  than  at  law  aa^nst  Joint  debts. 

Jacktoii  V.  Eoinnaon,  3  Mason.  138;  Murrag 
V.  lUand,  8  Johns.  Ch.  569, 1  J.  ed.  719;  Dnle 
V.  Go(di£,  4  Johns.  Ch.  11,  1  L.  ed.  746;  Mde 
T.  Lattteett,  2  Blackf.  849;  SoKe  v.  Shcmard, 
2  Suma.  409;  Bebbiii*  v.  HoOey,  1  T.  B.^Ion. 
191;  BoljbinM  v.  McKnight,  5  .\.  .T.  K(i.  fA^: 
Dana  v.  Ataertean  L.  Jna.  <£  T.  Vo.  1  ii^w. 
Ch.  807,  6  L.  ed.  888;  BirdaaU  v.  Pitcher,  17 
Hlnn.  108;  Story,  £q.  Jur.  g  1437. 

Defendants'  liability  on  the  appeal  bond  was 
fixed  and  the  bond  forfeited  as  soon  as  judg- 
ment was  readeied  on  tbe  appeal  in  tbe  court 
below. 

Wood  r.  DmiekKm,  1  Hilt.  410;  Hurdoek  r. 
Breoka,  88  Cal.  604. 

If  it  be  true  that  Sullivan  bought  this 
worthless  Judgment  against  an  insolvent  for 
practi(^y  nothing  after  his  liability  on  theap- 
peal  bond  became  fixed,  with  a fullknowledgu 
of  Clark's  inaolvency.  for  the  purpose  of  using 
tbe  same  sa  a  set-on,  certainly  a  court  of  equity 
would  grant  him  oo  relief. 

Gate  T.  Cannon,  28  La.  Ann.  112. 

Before  a  court  of  equity  will  invoke  its 
powoa  and  grant  relief  not  attainable  at  law, 
natural  and  inherent  equity  must  be  showo. 

Duncan  v.  Lyon,  8  Johns.  Cb.  854,  1  L.  ed. 
646;  Ftandera  v.  Ohambertain,  2  Hicb.  M.  P. 
182;  Gordon  t.  Lewia,  S  Bumn.  148. 


Hon.— surety  man  ofaat  joint  todeUadiiMi  tofMrv 
inmjtv€ncy  exfata. 

A  solvent  nirecr  f or  a  bopeleadj' InBolvenc  prln- 
dpallicDtlttedtaset  off  Us  claim  for  payment  of 
wtth  debt  acaittst  debts  due  f  romlhim  to  the  insol- 
Tcit.  See  Uenrla  v.  Auatlo,  7  L  R.  A.  84,  and 

A  iDtetT  nmj  in  eqaltjr  avaO  blmaeU  of  all  exists 
taf  dabDs  in  favor  of  tbe  prtnolpal.  where  tbe  lat- 
ter li  taHolvent;  but  proof  of  the  Insolvency  Is 
cwDtlal  to  tbe  riffht.  Scbloklev.  Hazard  (Sap.  Ct.) 
S  K.  r  8.  R.  SSt:  Levy  v.  StelDbaob.  4S  Hd.  tt7: 
MHitaall  V.  Cooper.  <l  Md.  80;  ObtDoe  v.  Isaacs,  8 
■iv.Ch.M,fll*.«d.  tfA 

■qirttjr,  wbeoever  neeesnry  to  prevent  Irre- 
MAabte  tnjiatloe,  will  aUov  a  set-off  nltbougb 
the  debts  are  not  mutua),  as  where  a  Joint  debt 
k  a  mere  security  for  tbe  separate  debt  of  the 
Prfac^  Wntoohner  v.  Sells,  87  lad.  75:  Brew. 
«  T.  Vorarasa.  17  N,  3,  Bq.  SIS;  Hoffman  v. 
imitaier.  IB  Ind.  M;  KeiffbOey  v.  Walls.  87  lod. 

u  L.  a  A. 


au.  «  lad.  SB;  Stevens  r.  Sfmger,  U  lad.  312. 

la  oases  of  Joint  credit  given  oo  account  oC  indi- 
vidual IndebtedncOT.  or  where  tbe  Jolat  debt  is  a 
mere  security  for  the  separate  debt  of  the  princi- 
pal, the  equity  is  obvious  and  a  set-off  will  bo 
allowed.  Carter  v.  Oompton,  19  Ind.  41;  Coeffrove 
V.  Cosby,  88  lod.  61&  Vultiamy  v.  Noble,  3  Merlv. 
OeS;  Dale  v.  Cooke,  4  Jobas.  CIl  11,  1  L.  ed.  746; 
Blake  r.  Lanrdon.  U  Tt.  486;  2  Story,  Bq.  Jar. 
1 1487;  Van  Wagoner  v.  Patenon,  9.  L.  Ox  28  X.  J. 
L.S88. 

Atoourt  of  equity  bas  power  to  permit  an  eqiil- 
tatde  set-off  In  oases  not  witUo  tbe  statute.  If.  from 
tbe  nature  ot  tte  olalm  or  tbe  sttuatton  of  tbe  par- 
ties, Justiee  euDot  be  obtained  br  a  oroas-aciloD: 
even  though  the  debt  of  the  oomiriaiaant  to  the  de- 
fendant Is  not  due  If  the  defendant  is  Insolvent. 
BwtbsohUd  V.  Mack.  43  Hun.  76:  Qay  v.  Oay.  10 
Paige,  888, 4  L.  ed.  lOlS;  Smitb  v.  Fox.  48  N.  T.  874; 
DavldsoD  v>  Alfaro,  88  V.  Y.  888;  Shlpnutn  v.  Lan- 
sing. SK  Hun,  IBOl 
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If  OlartE  is  imolTeiit  and  posKases  IfiSB  than 
$1,600  of  personal  property,  the  money  due  to 
him  on  this  appeal  oond  could  not  be  applied 
to  the  satiafaciion  of  the  Falrbank,  Horse  & 
Go's  judgment  and  to  allow  SulHvan  to  cir- 
cumvent  the  Exemption  Laws  Is  a  fraud  upon 
Clark  and  the  BxemptloD  Laws  of  this  Slate. 

Bmith  T.  BiU,  8  Gray,  573. 

Corlias*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  demurrer  of  plaintiff  to  counterclaim 
of  defendant  Sullivan  having  been  sustained, 
he  <^l!enge8  by  this  appeal  the  ruling  of 
the  trial  court  in  this  respect  It  is  not  pre- 
tended that  the  answer  does  not  state  a  good 
cause  of  action  in  favor  of  defendant  Sulli- 
van and  against  the  plaintiff ;  but  it  Is  In- 
sisted by  plaintiff  that,  as  the  plaintiff's 
cause  of  action  is  a  joint  debt  of  defendant 
Sullivan  with  his  co-defendant  King,  and 
as  the  claim  sought  to  be  offset  against  it  is 
the  debt  of  tiie  plaintilt  to  the  defendant 
Sullivan  alone,  It  is  not  the  proper  subject 
of  counterclaim;  that  Sullivan  must  sue 
upon  it  in  an  independent  action.  The  com- 
plaint states  a  cause  of  action  arising  out  of 
the  execution  of  an  underi'',king  on  appeal 
by  l^d  as  principal  and  the  two  defendant 
herein.  King  and  Bnllivan,  as  sureties,  fol- 
lowed by  the  affirmance  of  the  Judgment  ap- 
pealed from.  The  claim  set  forth  m  the  an- 
swer is  a  judgment  recoveired  against  the 
plaintiff,  Clark,  by  Fairbanks,  Morse  &  Co., 
which  was  assigned  to  defendant  Sullivan  be- 
fore the  commencement  of  this  action.  The 
llabiltty  of  the  two  sureties  on  the  undertak- 
ing is  joint.  No  words  expresaing  a  several 
liability  appearing  on  the  face  of  the  instru- 
ment, it  was  the  joint,  and  not  the  joint  and 
several,  obligation  of  the  parties  executing 
it.  Wood  V.  Fisk,  «3  N.  Y.  345;  1  Parsons, 
Cont.  11;  1  Story,  Oont.  §  1S8;  1  Pom.  Eq. 
.Tur.  8  409;  Piekefsqill  v.  Lahtna,  82  U.  S.  15 
Wall.  140,  21  L.  ed.  119. 

Statutory  enactment  in  this  State  has  left 
this  rule  unaltered,  where  at  least  one  of  the 
parties  liable  upon  the  obligation  is  a  mere 
surety.    Comp.  Laws,      8425,  8574. 

The  counterclaim,  therefore,  cannot  be 
sustained  ander  the  Statute.  The  statutory 
counterclaim  "must  be  one  exiatins  in  favor 
of  adefendantand  against  a  plaintiff  between 
whom  a- several  judgment  might  be  had  in  the 
action."  Comp.  Laws.  §  4915.  See  Roberts 
V.  Donffvan  (Cal.)  9  Pac.  Rep.  180;  Wood 
V.  Bnuh,  72  Cal.  224. 

No  several  judgment  against  the  defendant 
Sullivan  could  be  rend^ed.  Had  plaintiif 
failed  to  make  bis  co-defendant,  King,  a 
party,  •  this  defect  of  -  parties  would  nave 
abated  the  action  as  thus  oonxmenoed,  the  de- 
fect being  legally  brought  to  the  attention 
of  the  court  by  dnsurrer  or  by  tuiswer,  ac- 
cording aa  tbe  defect  might  or  might  not  ap- 
pear upon  tbe  face'  of  Uie  complaint.  Al  - 
though 'only  one'of  two  joint  debtors  is 
served,  th^  judgment  must  oe  against  both 
jointly,  to  be  enforced  against  meir  Joint 
property. and  the  separate  property  of  the 
defendant  served.  Comp.  Laws,  §  4901, 
subd.  1.  The  plaintiff  having  no  right  to  a 
several  judgment  against  defendant  SulU- 
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van,  the  latt^  could  not,  therefore,  under 
the  Statute,  offset  his  separate  claim  against 
the  plaintiff.  But  we  may  look  elsewhere 
for  the  proper  rule  to  govern  this  question. 
The  right  to  offoet  a  claim  is  recognized  by 
equity  independent  of  am  statute.  We  ai» 
very  clear  that  the  facta  alleged  In  the  answer 
bring  this  case  within  this  principle  of 
equity  jurisprudence.  The  defendant  avera 
the  insolvency  of  the  plaintiff.  This  creates 
an  equity,  for  it  is  unconscionable  that  the 

Elaintifl  should  insist  that  the  defendant  pay 
im,  and  ihsn  leave  the  defendant  powerlesa 
because  of  plaintiff's  insolvency  to  enforce 
his  (defendant's)  claim  against  the  plaintiff. 
But  a  further  equity  appears.  Defendant  al- 
leges the  insolvency  of  his  principal  in  the 
undertaking.  Therefore  not  only  will  he  be 
without  tbe  ability  to  collect  his  judgment 
from  the  plainti^,  but  he  will  be  without 
ability  to  reimburse  himself  out  of  his  prin- 
cipal, who  should,  save  him  from  all  loss. 
It  would  not  be  creditable  to  an  enlightened 
administration  of  justice  to  deny  the  opera- 
tion of  this  equitable  rule  under  these  uictSr 
which  appeal  so  stronirly  to  tbe  conscience. 
It  is  well  established  that  the  surety,  whea 
sued  upon  tbe  joint  obligation  of  himself  and 
his  prmoipal,  may  offset  the  separate  claim 
of  t£e  latter  against,  the  plaintiff  la  cai>e  of 
injsolvency.  wjln  r.  Metmn.  80  N.  Y.  560; 
Smihway,  44Hinn.  61. 
Certainly  this  court  would  be  open  to  the 
criticism  of  sacrificing  substance  to  form  if 
it  refused  to  allow  the  surety  to  set  off  his 
own  separate  demand  against  the  plaintiff 
when  the  latter  is  insolvent.  May  be  reach, 
out,  and,  seizing  without  assignment,  in- 
terpose this  principal's  claim  as  au  offsetr 
and  yet  is  he  powerless,  under  tlie  siiine  cir- 
cumstances, to  plead  his  own  dennaDd  us  a 
counterclaim?  Had  defendant  Sullivan  been 
principal,  his  claim,  upon  the  favorable  con- 
sideration of  a  court  of  equity,  would  have 
been  trifling  when  compared  with  that  high 
claim  to  the  favor  of  equity  which  all  the 
adjudications  agree  is  the  peculiar  property 
of  a  surety.  One  of  the  very  elements  of  the 
law  is  that  be  is  a  favorite  of  a  court  of 
equity ;  and  yet,  as  a  principal  debtor,  Sul- 
livan could  have  offset  this  separate  claim 
against  the  plaintiff  under  the  Statute  with- 
out showing  any  equity,  because  he  would 
have  been  severally  as  well  as  jointly  liable 
to  plaintiff  on  the  undertaking  under  our 
Statute,  and  therefore  a  several  judgment  be- 
tween him  and  plaintiff  could  hare  been 
rendered.'  But  as  suretj-,  the  favorite  of  the 
court,  with  strong  equities  pleading  in  his 
behalf,  he  may  not,  it  has  been  decided,  in 
this  case,  even  under  an  equitable  rule,  have 
the  same  measure  of  relief  and  justice.  The 
doctrine  on  which  that  deciaion  must  rest  can 
have  no  place  in  the  more  advanced  system 
of  jurispnideneej  which,  unlike  the  old  sys- 
tem,—before  equity  achieved  its  memonwle 
triumph,  ere  reform  in.  procedure  had  sup- 

ftlantM  technical  rules, — subordinates  In 
arge  measure  every  other  consideration  to 
the  accomplishtficnt  of  justice.  It  is  true 
that  it  sometimes  has  been  thought  that  iu- 
solvepcy  wag  not  sufflcient  to  create  such  at^ 
equity  as  would  warrant  a  departure  from. 
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the  statatoiy  rule.   See  a  Sml^,  Lead.  Cas. 

?t.  1,  p.  855,  and  casea.  But  the  doctrine  of 
indms  v.  Jarlaon,  2  Paige,  581,  2  L.  ed. 
1088,  commends  itself  wltu  greater  force  to 
the  reason  and  the  conscience  of  man.  Said 
Ckonedior  Walworth,  in  this  leadlBff  case : 
"There  iaa  natural  equity  that  crosa-de* 
noanda  should  be  offset  agalDst  each  other, 
and  that  the  balance  only  should  be  recovered. 
This  was  the  rule  of  the  civil  law,  and  it  is 
DOW  adopted  and  preserved  aa  the  law  of 
those  countries  where  the  principles  of  the 
ciril  law  prevail.  ...  By  the  common 
law  of  England,  however,  this  ostural  equity 
was  not  allowed  or  enforced  in  the  courts  of 
law,  but  ewb  party  was  left  to  recover  bis 
demand  in  a  separate  action.  As  a  general 
rale  the  court  of  chancery  followed  the  rule 
of  law ;  and  after  the  Statute  had  permitted 
set-offs  to  a  certain  extent  in  suits  at  law, 
diis  court  also  adopted  and  acted  on  that 
principle,  the  courts  of  chancery,  even 
before  the  Statute,  recognized  the  principle 
of  natural  equity,  and  acted  upon  it,  in  cases 
where  tlie  law  could  not  give  a  remedy  in  a 
separate  suit  in  consequence  of  the  Insolvency 
of  one  of  the  parties. "  To  same  effect  are 
l*miat  V.  Faton,  48  N.  Y.  419;  Sdigmann  v. 
BdUr  Bnt.  OMh.  Oo.  60  Wis.  410;  BfeJar 
V.  Sartkua^,  44  Minn.  61 ;  Ckffin  v.  McLean, 
80  N.  Y.  560;  Davidson  v.  JSl^aro,  Id.  660  ; 
Bina-  v.  NeieUm,  80  Wis.  64(Mi44 ;  Uobbt  v. 
Duff,  88  Cal.  597-629. 

We  are  not  called  upon  to  decide  on  tjlls 
appeal  whether  it  was  proper  for  the  defend- 
ant to  urn  bis  equity  by  answer,  or  whether 
he  sdxmld  not  Iwve  filed  Lis  onnplaint  in 
equity  to  enforce  bis  equitable  set-off.  Nor 
are  we  asked  to  determine  whether  he  should 
have  waited  until  the  recovery  of  judgment 
against  him  in  this  action,  and  then  by  mo- 
tion or  by  action  had  one  judgment  set  off 
Kgainst  the  other.  Only  the  question  of  right 
has  been  discussed  on  this  appeal.  What  is 
the  proper  procedure  has  not  been  touched. 
It  might  be  well  in  pasalng,  however,  to  refer 
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to  the  fact  that  In  Kew  Yoi^,  where  the  pro- 
visions of  the  Code  relating  to  this  question 
are  the  same  as  In  this  State,  the  practice, 
as  apparently  sanctioned  by  the  courts,  has 
been  to  insist  upon  Uiis  equity  by  answer. 
CMbi  T.  Me  Lean,  80  N,  Y.  m  ,  BmOh  v. 
Fdtan,  48  N.  Y.  410.  This  is  true  of  Min- 
nesota also,  but  the  Statute  there  lyas  some- 
what different.  Becker  v.  Northtcai',  44  Minn. 
61.  See  also  Dempeey  v.  IViodes,  93  N.  C. 
120.    But3ee7>w#v.  Hobbe,  19  Cal.  646. 

It  was  contend^  on  the  oral  argument  that 
equity  would  not  decree  tbe  offsetting  of  de- 
fendant's judgment  against  plaintiff's  claim 
because  the  plaintiff's  claim  was  exempt; 
that,  in  effect,  tbia  would  be  Uie  seizure  of 
his  exempt  property  to  pay  a  judgment 
against  him.  The  point  is  not  without  force, 
but  it  is  not  involved  on  this  appeal,  as  there 
la  nothing  ta  show  that  plaiotifl  tias  not  a 
large  amount  of  propCTty  in  ezc^  of  bis  ex- 
emptions. An  insolvent  may  own  a  large  es- 
tate. Nb  cases  were  cited  on  this  point.  An 
Investigation  at  it  has  brought  to  light  the 
followiQg  decisions,  which  we  cite  for  the 
benefit  of  counsel  without  furUier  comment : 
Puett  V.  Beard,  86  Ind.  1T3;  Temple  v.  Scotti 
8  Minn.  419  (Gil.  806)  ;  CwrUe  v.  TIuma$, 
74  N.  C.  51;  Ihiff  T.  WOit,  t  HelBk.  17; 
TPORnt  T,  MeEhoa,  89  Ri.  83. 

It  was  also  said  that  no  eqttlty  could  arise 
in  favor  of  defendant,  because  he  purchased 
tiie  judgment  he  now  seeks  to  onset  with 
knowledge  of  plaintiff's  insolTency,  and  for 
the  express  purpose  of  using  the  jtidgment 
as  an  aSmt,  and  Uiat  plaintiff  paid  practi- 
cally nothing  for  it.  These  facts  do  not  ap- 
pear on  the  face  of  the  answer  to  which  plain- 
tiff has  demurred.  A  reply  embracing  them 
would,  if  sustained  by  proof,'  or  demurred 
to,  raise  this  question.  We  do  not  decide 
it  now. 

Tfie  order  appealed  from  is  revernd,  plain- 
tiff to  have  ten  days  after  the  remittitur  is 
filed  in  whi<di  to  reply  to  defendant's  offset. 
All  Qonour. 


OHIO  BOPBi 

Salathlal  BETZ,  F^,  in  Mrr., . 
e. 

Chsries  U.  8NYDEB.  Assignee,  etc.,  of  James 
N.  Hape. 

(....Ohio  St,....} 

*!•  A  mortgage  of  real^iropflrty,  vrhldk 
baa  not  been  deposited  for  record  with 
the  recorder  of  the  proper  oounty,  tefore  an  aS- 

*Head  notes     the  Coubt. 


;mb  court. 

Blgnment  of  the  property  by  tbe  morttfaffor  for 
the  benefit  of  bis  credlton  takes  effect.  Is  not  a 
valid  lien  upon  tbe  property,  as  against  the  as- 
al«nee  or  the  creditors,  noi  does  It  becoxne  so  Iff 

being  subeequeotlr  recorded. 

0.  Smeh  aMiarnm«nttak«e  eAbet.astoaU 
penoDB.  from  l&e  time  oC  its  delivery  to  the  pro* 
bateoourt  hi  the  oo«nty  in  which  the  aestgaor 
resided  at  tbe  time  of  its  exeoutfrai.  It  is  not 
noceasarr  that  It  be  also  filed  for  racordwl^  the 
recorder  of  deeds. 


Kai%.—itegiaiaUve  control  over  Becardtng  AeU. 

It  to  In  tbe  power  of  the  State  L^islatare  to  pass 
Benndtog  Acta,  br  wblcfi  tbe  elder  grantee  shall 
tie  postponed  to  a  yonnger  If  the  prior  deed  Is  not 
i«cordfld  wttliln  a  limited  time:  and  the  power  Is 
Oe  nne  whether  the  Is  dated  before  or  after 
Reoordlog  Act.  Though  the  effect  of  such  an 
A(X  1*  to  reader  the  prior  deed  fraudulent  and  void 
MataMt  ft  Babeeqnent  purchaser.  It  la  not  a  law  vie- 
wing Oie  obllgattoa  of  ^treola,  Jaohsob  v, 
lAB^itae,  38  IT.  &  t  Pet.  flO,  7  Zi.  ed.  m' 


Prhnam  ottfect  of  theao  enaetmenta. 

Tbe  object  of  all  Regtetry  Laws  la  to  impart  In. 
fiHrinatlon  to  parties  dealing  with  proper^  n<!^>ect- 
tng  tts  transfers  and  Incumbnoicefi,  and  thus  to 
protect  them  from'  prior  seoret  coirreyanees  and 
Uens.  Patterson  r.  He  La  Ronde,  75  D.  B.  8  Wall. 

Tbe^le  purpose  of  Renilstry  laws  Is  to  pfoiect 
subsequent  puroliasBrs  against  prior  and  unrecord- 
ed oonveyanoes.  In  the  abseaoe  of  gnch  Ja  wh  prior 
grantees  and  mortgagees  afe  superior  m  right, 


Digitized  by 


-Omo  Sdpbshb  Court. 


(JuDelS.UOU 


EBROK  to  the  Circuit  Court  for  Columbiana 
County  to  review  a  judnneot  reverslag  a 
Judxment  of  the  Court  of  Common  Pleas  es- 
tabfisl^ing  a  mortgage  as  a  valid  lien  upon  the 
property  of  Jamea  N.  Hape,  and  directing  its 
payment  out  of  the  proceeds  of  such  property 
in  the  hands  of  an  assignee  for  the  beoeat  of 
bia  creditora  Affirmed, 

Statement  by  WUllMBs,  Oh.J.: 
•On  the  lat  day  of  December,  1886,  James 
1L  Hape  executed  a  morteage.  on  all  of  his 
real  estate  situated  in  Columbiana  County, 
to  Salathiel  Betz,  to  aecure  an  iadebtedneaa 
of  $3,000  due  in  one  year,  with  6  per  cent 
interest.  Josephine  H.  Uape,  the  wife  of 
the  mortgagor,  joined  in  the  executitm  of  the 
mortgage.  On  the  31st  day  of  December, 
1885,  the  mortgage  was  delivered  to  the  re- 
corder of  the  county  for  record,  and  was  duly 
recorded.  On  the  10th  day  of  December, 
1885,  said  James  M.  Hape,  who  then  resided 
in  Columbiana  County,  made  an  assignment 
for  the  benefit  of  his  creditois  to  Charles  N. 
Snyder.  The  deed  of  assignment,  which 
embraced  all  the  property,  real  and  personal, 
of  the  assignor  (including  that  mortgaged  to 
Betz),  was  executed,  attested,  and  acltnowl- 
£dged  in  conformity  to  the  requirement«  of 
the  Statute  relating  to  conveyances  of  real 
ealate,  and  was  filed  in  the  probate  court  of 
the  county  on  the  ITtb  day  of  December, 
1885,  when  the  assignee  qualified,  and  en- 
tered upOD  the  execution  of  his  trust.  He 


thereafter  filed  his  petition  In  the  probate 
court  of  that  county,  to  have  the  validity 
and  priority  of  the  liens  determined,  and  the 

Sroperty  sold.  Betz,  who  was  made  a  party 
efendant,  filed  an  answer,  setting  up  his 
mortgage,  and  asking  for  itapayment  out  of 
the  proceeds  of  the  sale.  Tiie  cause,  after 
having  proceeded  to  judgment  in  the  probate 
court,  was  appealed  to  tiie  court  of  common 
pleas,  where  it  was  submitted  upon  an  agreed 
statement  of  facts,  substantlailv  as  above 
stated,  upon  which  tliat  court  adjudged  the 
mortage  to  be  a  valid  lien,  and  ordered  the 
amount  found  to  be  due  on  it  to  be  paid  out 
of  the  proceeds  of  the  sale,  before  any  dis- 
tribution to  the  general  creditors.  This 
judgment  was  reversed  by  the  circuit  court, 
which  lield  that,  as  the  mortgage  was  not 
filed  for  record  until  after  the  deed  of  assign- 
ment was  filed  in  the  probate  court,  it  was 
invalid  as  against  the  assignee,  and  not  en- 
titled to  preference  over  the  general  creditors. 
Whether  there  was  error  In  that  judgment  Is 
the  question  presented  to  this  court. 

Mfurs.  WaJJaee  ft  BilUairaUjr.  for  plain- 
tiff in  error: 

An  unrecorded  mwtgage  is  a  liea  as  against 
an  assignee  of  the  mort^vgor  In  trust  for  Uie 
benefit  of  creditors;  he  is  neither  a  creditor  nor 
purrhaser  for  value. 

Mellon^  App.  82  Pa.  121. 

The  statutes  of  Pennsylvania  as  to  the  record- 
ing of  mortgages  an  substantially  the  same  as 
ours. 

1  Brightly,  Pord.  Dig.  §      p.  688. 


astherarelottme,  and  will  be  proteoted  as  against 
•ubaequent  deeds  and  mortgaaes.  Beeves  v. 
Hares,  »lDd.  641.  See  Ely  v.  Scofield,  86  Barb.  390; 
JaoM  V.  Merer.  2  Cow.  2U. 

The  aokDowledgment  aod  tegtotry  of  the  mort- 
gBfce  are  not  neoessarr  to  Its  validity,  as  t>etween 
the  orlfclna]  partlefl:  nor  would  an  entire  omlsalon 
to  reoord  the  power  affect  the  sale  n  between  them. 
Aokson  V.  O^den,  4  Cow.  |<I8.  See  Jackson  v. 
Dutiots,  4  Johns.  tIS;  Beriren  v.  Bennet,  4  OaL  Cas, 
17.  U. 

There  la  no  case  holding  that  a  mortgage  to  se- 
cure future  advanoea,  or  the  llabUitT'  to  be  Incurred 
br  future  Indoneasents,  must  be  reoorded  to  pro- 
tect the  mortgagee  against  sutisequent  Judgments. 
Thomas  t.  Kelsejr,  80  Barb.  CT5. 

The  poUoy  of  the  Regtetry  Law  ia  that  the  tiUe 
and  all  that  affects  It  should  be  disclosed  by  the 
putrtic  record*,  and  upon  the  theory  that  It  is  thua 
ahowD.  the  rule  obtains  l^t  a  purchaser  may  rely 
upon  the  title  w  It  appears  of  record,  and  that  be 
will  be  protected  against  unreoorded  oonveyanoes. 
outstandlnft  equities,  secret  liens  and  oondltioas  of 
wbloh  be  has  no  notioe.  Williams  v.  Jackson,  lOT 
V.  B.  <m.  sr  L.  ed.  BM:  Testart  v.  Belot.  n  La.  Ann. 
faS;  Quick  V.  HlUigan,  108  Ind.  4IB,  88  Am.  Rep.  49; 
Hajthom  V.  Haynard,  65  Ga.  188;  Oonnectiout  Hut. 
Ij.  Id*.  Oo.  V.  Talbot,  U  West.  Rep.  £88.  U8  Ind.  878, 
8  Am.  St.  Bep.  MB:  Newton  v.  MoI«an,  U  Barb.  885; 
Cogan  V.  Cook.  S  Minn.  1S7:  Bamaey  v.  Jones,  41 
Ohio  8t  685;  Harrington  v.  Brie  Gounty  8av.  Bank. 
t  Cent  Bep.  170, 101  N.  Y.  257;  Pancake  v.  Gauff- 
man.  $  Cent.  Bep.  SOS,  114  Pa.  118:  Bailey  v.  Myrlok, 
SOHe.in!  Vanners  ttU.  Hat  Bank  v.  VaIlaoe,45 
Ohio  St  IBB;  Columbia  Bank  v.  Jacobs.  10  Xloh. 
Stt;  Han  V.  l>toaef«  ft H.  Bank,  88  Vt  2Se;  Boytv. 
Jones,  81  Wis.  888;  NewhaU  v.  Burt  7  Pick.  157: 
Ashbrook  v.  Roberta.  8S  Ky.  SD8;  Hulett  v.  Hutual 
In.  Co.  4  Cent  Bep.  787,  Ui  Pa.  148;  WxlfAt  v. 
18  UR.  A. 


Laaalter.  71  Tex.  MO:  RoU  v.  Rea,  U  Oeot  Bap.  888, 
UN.J.L.«a6;  Dohertyv.atlmaid,4DOUo8t»fc 
Keames  v.  Hill.  21  FJa.  18S. 

Seotitry  of  mortgage  at  noMea^ 

Bquftnble  estatea  and  Interests,  as  well  as  legal, 
are  embraced  within  the  iotent  and  operation  of 
the  Hecording  Acts.  Dlgman  v.  McOoUum,  47  Ho. 
872;  Tarbell  v.  Weet.  80  N.  Y.  287.  See  Doyle  v. 
Teas,  b  lU.  iOt.  Alexander  v.  Webster,  fi  Ud.  860; 
AJderaon  v.  Amea,  t  Hd.  52;  General  Ins.  Oo.  v. 
United  States  Ina.  Oo.  10  Hd.  517:  Wilder  v.  Brooks. 
10  Minn.  (H^  Dickinson  v.  Oleoney.  n  Oonn.  Utt; 
Ruflseira  App.  U  Pa.  819:  Boyoe  v.  Shiver.  8  8.  C. 
615;  SIter  v.  HoClanaohan,  2  Qratt  280;  Johnson  v. 
Stags.  2  Johns.  60B;  Hunt  v.  Johnson.  19  N.  Y.  281; 
Stoddard  v.  Whiting.  46  N.  Y.  627:  United  States 
Ins.  Co.  V.  Sbrlver.  8  Hd.  Ch.  881;  Bellas  v.  HoOarty. 
10  Watts.  13;  Netigh  v.  HIchenor,  11  K,  J.  Bq.  S8B. 
Contra,  Doewell  v.  Buchanan,  8  Leigh,  885;  Leiria  v. 
Batrd,  8  HcLeon.  66;  Qrimstone  v.  Carter,  S  Paige, 
4a,  a  L.  ed.  214:  2  Pom.  Bq.  Jur.  •  649. 

The  record  becomes  constructive  notice,  not  only 
tliat  tbe  instrument  exists,  but  of  its  contents,  and 
of  alt  tbe  estates,  rights  and  Interests,  legal  and 
equitable,  created  by  It,  or  arising  from  its  pro- 
visions (8  Pom.  Bq.  Jur.  •  656;  Bunwll  v.  Bull,  8 
Sandf.  Cb.  15,  7  L.  ed.  WtK  but  where  any  of  tbe 
prellmlnartea  of  exeonUon,  acknowledgment  and 
certificate  attached  are  entirety  omitted  or  de- 
fectively performed,  it  Is  a  mere  voluntary  act  of 
no  effect  aa  to  rigbta  of  subsequent  purchasers  or 
iDoambranoers.  See  2  Pom,  Bq.  Jur.  •  MB. 

The  registry  of  a  mortgage  Is  notice  to  all  sobee- 
quent  purchasers  and  mortgagees  of  the  Uen  cre- 
ated thereby.  Tefft  v.  Hanson,  63  Barb.  88. 

It  ia  notice  of  tbe  contents  of  tbe  Instrument  and 
not  of  anj  secret  oondltloD,  trust  or  equl^. 
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Wheo  Hape  made  the  aarigament  on  Decem- 
ber 16.  1886,  he  could  only  aatrign  what  riehtB 
be  held  in  the  laod  preTiously  mortgagca  to 
Beu. 

1  Am.  A  Eng.  Encyclop.  Law,  p.  864. 

The  assignee  takes  only  such  rights  as  the 
asrignoT  had  at  the  time  of  the  as^nment. 

£awM»  V.  ButaUna,  1  Ohio  C.  Cl  Bep.  888; 
Bodffi»n  T.  Barrett,  88  Ohio  Bt  08. 

A  mortgage  not  mcorded  till  after  the  death 
of  the  mortgagor  is  not  for  that  reason  Inopera- 
tive  as  against  the  general  creditors  of  the 
eslale. 

GiU  T.  Pinnen,  13  Ohio  St.  88.  See  Oiauque, 
Asngnm.  g  15.  p.  44,  sad  noUM,  p.  46,  note;  1 
J<mes,  Hortg.  Sd  ed.  p.  468;  Burrill,  Aaafgnm. 
5tb  ed.  g  801;  Morgan  v.  Kinney,  S8  Ohio  St. 
610. 

Metm.  W.  O.  W«Us  and  Charles  N. 

Snjrder.  in  pnjpria  fowna,  for  defendant  in 

error: 

The  prindpk  running  through  all  the  cases 
since  the  Reoording  Act  nf  1881  is  that  the 
solMeqnently  acquired  legal  rights  of  title  of 
third  persoos  cannot  be  displaced  by  anv  unre- 
eorded  mOTlfj^ge,  a  defectively  execntea  mort- 
pige,  or  any  spedfle  though  mer^  equitable 
lien. 

1.  Cases  where  jnolor  recorded  mortgages 
vitfa  notice  were  preferred  to  prior  tinrecorded 
■UMirages: 

atanaM  v.  RobtrU,  18  Ohio,  149;  Mayham 
V.  Goombt.  14  Ohio,  4S9. 

2.  Casea  where  a  lien  by  judgment  has  been 
Inferred  to  a  prior  unreoorded  mortgage,  a 
defectively  oKCuted  mortgagOt  w  a  oootract 
foram«tgage: 


Honton  v.  VcOuney,  8  W,  Ta.  160.  See  noI<  to 
Frost  T.  Beekmsn,  1  Johns.  Ch.  SfB,  1 L.  ed.  143. 

Tbe  statute  speaks  of  any  writing:  In  the  nature 
of  a  aiortcase.  and  anj-  agreemeDt  oreadog  an 
cquttatde  incumbixooe.   Churchill  t.  little,  £3 

Record  of  a  trust  deed  is  notice  of  the  trust  to 
ereiyoap.  and  there  Is  no  dUTerenoe,  as  to  conse- 
qiHooes,  between  actual  and  coastnicUve  notice, 
BDnnieT.Ball.]0B,I.14a.  See  OUver  v.  Piatt,  U 
(T.  B.  S  Bow.  333.  U  L.  ed.  «^  EUls  v.  Woods,  9 

If  Id  exainlolner  the  title  to  the  property  the  per- 
son proposes  to  buj.  he  is  led  dlrectlr  to  h  deed 
that  pats  him  on  Inquiry  as  to  Uie  remalDioff  part, 
tt  k  Bofldent  eonstmethre  notice.  Irlebart  t. 
Cnne,  a  IIL  309;  Chase  r.  Woodbury,  fl  Cusb.  143; 
laPame  F.  Ins.  Co-  v.  Bel),  Z2  Barb.  54;  HontffOin'>TT 
T.  Dortoa,  •  H.  H.  OS;  Freoob  t.  Grar,  %  Conn.  UK. 

A  Bortgaco  dnlr  teocmled  win  be  preferred  to  a 
subseqneotlwoa  tide  deed  widioat  notice.  Crane 
T.  Tonm-.  THtm,  aaih  Wadeworth  v.  Wendell,  5 
JofaK  Ch.  Sn.  1  L.  ed.  1006;  WllKanM  v.  Birbeck, 
RotBL  Oil.  an,  •  Xh  ed.  UTSt  FtemlDS  t.  Townsend. 
tfla.  m  n  Am.  Dee. «. 

As  to  effect  of  registry,  seenots  to  nxMt  t.  Beek- 
■sii,«ipni. 

Pa  bile  rreonfc,  Yfj  oooetrootion  of  law,  are  notice 
to  all  penoos  of  what  they  eontaio.  TbKix  con- 
Mats  are  natters  of  pubUc  knowlpHm,  because  the 
hwreqahes  tiMm  to  be  kept,  cvflM^tes  them  to 
btawd,  and  secures  to  all  peieona  an vtag access  to 
that  that  knowledge  of  tbem  may  be  public;  and 
ttaooe  tBspotes  to  all  latereeted  persons  that 
kBowked|«  ttoe  opportunity  to  aognirewhicb  ft  baa 
fnrUed.  MeallB  WMk  Auvo  IH  U.  8. 4flB- 
L.  ed.  OM^,  Moon  v.  ffiUonds,  UO  IT.  & 
U^SL.«l.  GK)(1  Gteeiri.  ar.l4B«  1  Story.  Sq. 
UL.R  A. 
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Jaekaon  v.  Luct,  14  Ohio,  514;  Sfayham  v. 
Coombt,  14  Ohio,  430;  White  v.  Denmax,  IS 
Ohio.  60;  White  t.  Denman.  1  Ohio  St.  llli 
Foediek  v.  Barr,  8  Ohio  St.  471 ;  Van  ThomUeg 
T.  Peter$,  26  Ohio  St.  471.  See  also  3  0.  C. 
Rep.  485. 

An  assl^ee  for  the  benefit  of  creditors  comes 
within  Ibis  rule. 

Sfcxwi  T.  A'omU,  4  Ohio  St.  4S;  Brvdn  t. 
Shuey,  8  Ohio  St.  610. 

A  mortgage  void  as  to  creditors  is  void  as 
Bgninst  an  assignee  for  the  becefit  of  creditors. 

Bana  v.  Tiffany,  35  Ohio  St.  649;  KObourne 
r.  Fay.  S9  Ohio  St.  364;  Lindemann  v.  Ing- 
ham, 86  Ohio  St.  11;  Bantbi  t.  Benedict,  43 
Ohio  St.  809. 

WUltanw,  Ch.  J.,  delivered  the  opinion 

of  the  court : 

T)ie  common-law  rule,  that  an  assignee  for 
the  benefit  of  creditors  succeeds  only  to  the 
rights  of  the  assignor  in  the  prop«iy  at  the 
time  of  the  asslgooient,  and  takes  it  subject 
to  all  equities  and  liens  which  could  have 
been  asserted  against  it  had  the  assignment 
not  been  made,  is  not  without  important  e.i- 
ceptions  in  this  State,  growing  out  of  our 
legislation.  It  is  well  settled  that  chattel 
mortgages  which  fail  to  conform,  in  any 
substantial  requirement,  to  the  provisions  of 
the  Statute,  relating  to  their  execution  or 
registry,  though  gom  against  the  mortgagor 
and  the  property  while  it  is  retained  by  htm, 
are  ineffectual  as  liens  upon  the  propertr 
after  it'lms  passed  into  the  bands  of  an  as- 
signee for  the  benefit  of  creditors  of  tha 
mortgagor,  under  an  assignment  made  aubee- 


H  408, 404;  HoArthur  v.  Browder.  17  U.  8. 4  Wheat. 
487, 4  L.  ed.  89;  Anderaoo,  Law  Diet,  title,  ileeenl- 

Statutory  forrnt  of  rtgittraUon. 

A  knowledge  of  the  statutes,  at  least  as  to  tbeor 
leading  features  of  similarity  and  dlssimUarlty,  to 
esBeatlaUy  neoeasary  to  a  proper  ondeistODding  of 
the  American  Law  of  BeglatrattOD.  See  S  Pom. 
Bq.  Jur.  I  B4fl,  and  notes  thereto;  also  Stlmaon,  Am. 
Stat  Law,  H  ISTO-ieaK;  Webb.  Beoord  of  Title,  Ump. 
U. 

In  every  State,  T^istration  la  held  to  Impart  con- 
structive and  absolute  notice  of  the  contents  of 
Instruments  authorized  by  law  to  be  recorded.  Ed- 
wards V.  Barwise,  60  Tex.  84:  Stevens  v.  Honf,  4r 
N.  H.  582:  Van  Kensselaer  v.  Clark,  17  Weod.  ^ 
Thomas  v.  Kennedy.  24  Iowa.  397:  Shove  v.  Ivirscn, 
22  Wis.  142;  Irvln  v.  SmlUi,  17  Ohio,  220;  Cnsbtuff  v. 
Ayer,  S5  Me.  88%  James  v.  Horey,  S  Cwm.  218. 

Who  Is  a  fNirAaser  furvtOue. 

A  purchflser  for  a  valuable  consideration,  within 
the  meaning  of  the  Acts,  is  one  who  bus  paid  the 
consideration  of  tbe  conveyance,  or  some  part 
thereof,  or  has  parted  wtth  something  of  vatue 
upon  the  face  of  the  conveyance,  s  Vashb.  ReaU 
Prop.  3d  ed.  280;  ToorvUle  v.  Naish,  8  P.  Wms.  300; 
Story  V.  Lord  Windsor,  2  Atk.  030;  Hardtsgkam  v. 
NicboUs.  3  Atk.  801:  Webster  v.  Ton  Bteenhngb. 
48  Barb.2U;  Weaver  T.Rirden,*  N.T.SSBC  De- 
lanoey  v.  Steams,  M  S.  T.  16^,  Dfckenon  v.  TII- 
llngha^t,  4  Pttlge,  £15,  8  L.  ed.  40^  Westbrook  v. 
Gleason,  7»  N.  Y.  28. 

It  Is  settled  evenrtrbere  that  unrecorded  sssfgn- 
meota  of  mortgagee  are  void  n  against  suteequent 
purchasers,  whose  mterestg  may  t>e  affected  there- 
by, and  whose  cooveyaDoes  are  duly  recorded,  pro- 
vided suoh  assignments  arerembraced  by  the  He- 
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quent  to  the  exeoutioD  of  the  moitfrage. 
Barus  V.  TSfanj/,  25  Ohio  St.  549 ;  BtajiduY. 
Benedict.  43  Ohio  St.  295.  In  Seknet  v.  JXjf- 
fany,  it  was  contended  In  behalf  of  the  mort- 
gagee that,  as  the  mortgage  was  good  againet 
the  mortgagor,  it  was  also  good  against  the 
assignee  for  the  benefit  of  his  creditors ;  for 
the  latter,  it  was  claimed,  stood  in  no  better 
situatitMi  than  the  assignor.  In  disposing  of 
this  contention.  White,  J.,  in  the  opiuioo  of 
the  court,  said:  "The  correctness  of  this 
position  at  common  law  is  admitted,  bat  not 
so  under  the  Statute. "  It  was  held  in  Blandy 
T.  Benedict  that  where  the  affidavit,  which 
the  Statute  requirus  the  mortgagee  to  make 
on  his  chattel  mortgage  before  filinic  the  same 
with  the  proper  officer,  was  dcfectfre  in  the 
statement  of  the  liability  the  mortgage  was 
given  to  secure,  but  the  mortgage  was  other- 
wise properly  executed  and  filed,  and  the 
mortgagor  subsequently  made  an  assignment 
of  his  property  for  the  I>enefit  of  his  credi- 
tors, the  mortgage  was  not  entitled  to  prior- 
ity over  the  general  creditors  under  the  as- 
signment, although  the  assignment  contained 
a  provision  expressly  excepting  from  its 
operational!  liens,  and  though  ioa  mortgage 
was  good  as  against  the  mortgagor,  consti- 
tuting a  valid  lien  wiiile  the  property  re- 
mained in  his  possession.  With  respect  to 
tlie  purpose  of  that  provision  of  the  assign- 
ment which  excepted  all  liens  from  its  opera- 
tion, and  its  effect  upon  the  assignment  and 
the  rights  of  the  creditont,  it  is  said  in  the 


opinion  by  Mcllvaine,  J, :  "  We  Oilnk  there 
can  be  no  doubt  that  the  intention  was  to 
secure  the  mortgagees  the  full  amount  of 
their  liens,  to  the  extent  that  such  liens  were 
valid  as  against  the  asaignor.  Can  such 
purpose  be  accomplished  by  such  means?  We 
think  not.  Undoubtedly  these  mortga^^ 
were  valid  as  against  the  assignor,  but  void 
as  against  his  creditors. " 

These  decisions  rest  upon  the  provisions  of 
the  Chattel  Mortgage  Statute,  which  enacts 
that  such  mortgages,  when  not  accompanied 
by  an  Immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession 
of  Uie  property  mortgaged,  suall  be  void  as 
against  the  creditors  of  the  mortgagor,  unless 
the  mortgage,  or  a  true  copy,  with  the  neces- 
sary affidavit  of  the  mortgagee  thereon,  as 
prescribed  by  the  Statute,  be  deposited  with 
the  proper  officer.  The  right  of  the  creditoca 
to  subject  the  property  to  the  payment  of 
tbeir  claims  Is  in  no  way  affected  by  such 
void  mortgages,  and  an  assigumeot  of  the 
property  by  the  mortgagor  for  the  benefit  of 
his  creditors  clothes  the  assignee,  not  only 
with  the  assignor's  title  to  the  property,  but 
also  with  all  the  rights  of  the  creditors  witii 
respect  to  it.  As  was  said  in  mindif  v. 
Benedict:  "By  the  assignment,  the  rights  of 
the  creditors  passed  to  the  assignee  as  matter 
of  law, "  and  they  are  thereafter  to  be  worked 
out  through  him,  in  the  administration  of 
his  trust.  Up  to  the  time  of  the  assignment, 
the  creditors  might  seize  tto  pn^erty  by 


Cording  Acts.  Baoon  v.  Van  ScbooolioveD,  87  N. 
Y.  i46;  Decker  v.  Boloe,  83  N.  Y.  215;  Swartz  v. 
I^lst,  IS  Ohio  St.  410;  Tcr^r  v.  Barz.  66  towB,  77; 
ilcndersOQ  V.  PtlKrlm,  £2  Tex.  491:  Boone,  Hortg. 
%  1  Jones,  Hortg.  1 472;  Kceves  v.  Hayes,  96  Ind. 
fi21,  and  autborities  there  cited. 

LtgUSaUw  Intent,  ftow  aaterta^aied. 

In  ascertaining  tbe  Intent  of  the  Legislature  In 
tbe  enactment  of  a  elstute.  courts  wlU  take  ]udl- 
otal  notice  of  such  oontemporaoeous  htalory  as  led 
up  to  and  probaUjr  fnduoed  tbe  pestage  of  the  law. 
Stout  V.  Grant  Ooun^  Comrs.  0  Wert.  Bep.  89B,  107 
Ind.  S48. 

Remit  of  faHnrt  to  reeori. 

A  statute  vhlch  bas  for  its  purpose  tbe  better 
security  and  repose  of  tlUee  may  postpone  one 
wbo  voluntarllr  neglects  to  avail  hlmselC  of  tbe 
Registry  Acts,  which  enable  him  to  give  ooUoe  to 
■II  tbe  world  of  his  claim,  to  the  claim  of  a  subse- 
quent purobasor  wbo  acted  on  the  faith  of  a  public 
record.  Kenyon  t.  Stewart,  44  Pa.  179;  Jaclwon  v. 
XAmptdre,  28  D.  B.  8  Pet.  280, 7  L.  ed.  670]  Oonnectl- 
aue]Cut.L.IaB.Co.v.TBlbot,lSWeat.  Bep.aBB,U8 

iDd.8ni. 

The  protection  of  the  Beoordlng  Act  Is  not  oon- 
flnod  to  a  subeeauent  purchaser  Immediately  from 
tbe  same  graator;  but  applies  to  one  wbo  takes 
from  him  through  mesne  conveyanoe*.  Eallass  v. 
Pteroe,a>WlB.47ll.  Sea  Ledrord  v.  Butler.  S  Paiges 
13S,4L.ed.087. 

Tbe  younger  recorded  mortgage  could  not  have 
preference  to  the  older  uoreoorded  mortgage.  To 
have  that  advantage  tbe  younger  must  both  be 
taken  In  good  fhlth  and  be  fint  recorded.  This 
was  always  Hn  rule  between  grantor  and  grantee, 
by  deed,  and  between  mortgagor  and  mortgagee. 
ForC  V.  Burch,  6  Denlo.  Ul.  See  Jackson  v.  Given, 
8  Johns.  Wl;  Jackson  T.  Van  Talkenburgh,  8  Cow. 
Sftl 

18L.R.A. 


Parties  dealing  In  teal  mMm  mKy  ahrajs  law- 
fully assume  that  tbe  title  is  oomiMelr  dtsdosed 

upon  the  records,  unless  there  Is  some  ouvum- 
stance  of  wbiob  tbey  are  bound  to  take  notloe, 
which  would  apprlae  a  reasonable  man,  not  merely 
that  tbe  records  may  be  defective,  but  that  they 
actually  arc  sola  the  particular  case  In  hand.  BoU 
v.  Bea,  11  Cent.  Rep.  888, 60  N.  J.  E.  266. 

Under  tbe  B^ietry  Laws  of  Iowa,  tbe  holder  of 
an  unrecorded  deed  bas  a  complete  title  except 
against  a  subsequent  good-faltb  purchaser  wiUiout 
notice.  Davis  V.  I.utkle«lez,  7S  Iowa,  254. 

Actual  notice  of  a  claim  to  real  property  dla- 
penaes  with  the  necesaity  of  notloe  by  rei^stry. 
Hoge  V.  Hubb,  18  West  Bep.  887, 84  Ho.  iSftl 

IDuitnitlORS  of  the  scope,  nature  and  effect  of  the 

The  responsibility  <A  ■eeing  that  a  deed  Is  aotoaUy 
recorded  rests  upon  the  grantee,  and  he  Is  not 
relieved  therefrom  by  receiving  from  the  reoordcr 
a  oertlflcate  stating  that  tbe  record  bas  been  prop- 
erly mode.  Ritchie  v.  QrUBttu,  U  L.  R.  A.8B4. 1 
Wasb.  428;  Mangold  v.  Barlow,  01  Mtoa.  088. 

A  deed  sent  to  a  olerk  to  he  reooided  without 
payment  of  his  fees,  and  whioh  be  "plgeoui-taolea," 
Is  not  "lodged"  for  record  within  the  New  Jersey 
Recording  Act.  Dickeison  v.  Bowers,  7  Cent.  Bep. 
878, 48  N.  J.  JBq.  285. 

The  Begistratlon  Iawb  apply, as  weB  to  pur- 
obasecB  by  and  from  married  women  as  to  other 
petsone.  NicbolsoD  v.  Condon,  71  Md.  <BL 

A  mortgage  is  within  the  provislODS  of  the  Act 
to  register  mortgages,  which  extends  to  every  deed 
of  mortgage,  or  oonvoyance  in  the  nature  of  e 
mortgagei  of  or  for  any  lands,  tenementa  or  bar** 
ditamenta.  Such  mortgages  are  net  only  within 
the  description  of  tbe  Act,  but  they  are  also  within 
ita  reason  and  spbrlt.  Decker  t.  Clarke,  26  N.  J.  Bq. 
16S.  aeeJohn80nv.8tagg,SJohni.ao,on;  Braeee 
V. Bange,  SB.  D. Staittx.474. 
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•ttadiroent  or  other  proceBs,  «iid  tbeir  lien, 
so  acquired,  would  imdoubtedly  be  superior 
to  such  a  mortgage ;  and,  in  the  language  of 
Mcilvaine.  in^aw^r.  Berudiet:  "Every 
light  which  the  creditors  might  have  asserted 
against  the  property  before  the  assigoment, 
tM  aasienee  is  bound  to  secure  for  their 
benefit  after  the  asBignmeni."  The  asaigD- 
meat,  therefore,  as  effectually  flxM  the  rights 
of  the  creditors  to  the  property,  and  eateb- 
liahes  their  priority  over  the  mortgage,  as  if 
they  had  taken  the  property  on  exenution  or 
attachment.  This  operation  of  the  assign- 
ment upon  the  rights  of  the  creditors  must, 
of  coarse,  be  the  same,  whether  the  property 
onbraced  in  it  be  real  or  perscaial,  or  both ; 
and  hence,  upon  the  principle  catabUahed  by 
the  cases  referred  to,  the  creditors  are  entitled 
to  i^riority  over  a  mortgage  of  real  property 
which  has  not  been  deposited  for  record  whea 
the  assignment  Is  made,  unless,  under  our 
Recording  Acts,  the  effect  of  tlie  failure  to 
deposit  the  mortgage  for  record  Is  substen* 
tlalljr  different  from  that  wlilcb  results  from 
the  like  failure  to  properly  file  a  chattel 
mortgage.  Is  there  a  subsiantial  difference 
in  this  reapectT 

TIte  Statute  regulating  the  execution  'and 
registry  of  mortgages  of  real  property  does 
not,  in  terms,  declare  that  audi  mortgages, 
when  not  deposited  for  record,  shall  be  void 
as  against  the  credltoia  of  the  mortgagor : 
bnt  it  does  enact  that  they  shall  be  recomed 
in  the  oflBce  of  the  recorder  of  the  county  in 
which  the  mortgaged  premises  are  situated, 
and  that  Uiey  shall  take  effect  from  the  time 
the  same  are  delivered  to  the  recorder  of  the 
pfoper  county  fat  record.  Mortgagee  of  real 
propertT,  which  are  not  so  flled  for  record, 
like  nnnled  chattel  mortga^s,  are  good  be- 
tween  the  parties  i  and,  while  the  latter  .ore 
declared  void  as  to  creditors,  the  former  do 
Dot  take  effect  as  to  third  peiaons  until  they 
are  filed  for  record.  A  mortgage  which  liaa 
BO  effect  is  no  better  than  a  void  one ;  for  a 
void  mortgage  is  simply  wlAont  effect.  It 
has  .been  held  as  oftoi  as  the  question  has 
been  presented,  and  tt  has  been  made  Id  a 
variety  of  forms,  as  well  as  in  numerous 
eases,  that  mortgages  of  real  property  have 
no  effect,  either  at  law  or  in  equity,  until 
tbey  are  delivered  to  the  recorder  of  the 
proper  county  for  record,  as  against  tlilrd 
penras  acquiring  a  legal  Interest  in,  or  Hen 
upon,  the  property.  In  BtanteU  v.  BoberU, 
IS  Ohio,  148,  ft  was  decided  that,  as  between 
a  prior  unrecorded  mortgage  and  a  subsequent 
one  whidi  was  recorded,  the  latter  had  prior- 
1^.  In  the  cases  of  Ma^ham  v.  Ooomb$,  14 
Ohio.  4S9 ;  Jaekmm  v.  Luee,  Id,  S14 ;  White 
T.  Z)mman,  IQ  Ohio,  60 ;  HoUiday  v.  Frvrnk- 
H*  Bank  of  Celvmhu,  Id.  588;  WAtt«  v. 
Denman,  1  Ohio  St.  110,  and  Foi^  v.  Barr, 
S  Ohio  St.  471,— it  was  held  that  an  unre- 
corded mortgage,  or  one  defectively  executed, 
so  as  not  to  oe  entitled  to  record,  was  not 
entitled  to  preference  ov«r  a  subsequent 
judgment  recovered  against  the  mortgagor. 
It  was  not  doubted  (bat  such  mcvtgages  were 

rl  as  against  the  mortgagor,  and  but  for 
Statute  would  have  been  entitled  to  pref- 
CRoce  over  the  judgments,  under  the  general 
nie  tlut  ttie  lien  oln  Judgment  attaches  only 
UL.&A. 


to  the  Interest  which  the  debtor  has  Id, 
property,  at  the  time  of  ,]ts  rendition. 
as  is  sa|d  in  the  hist  case  cited  above,  wblie 
such  unrotonicd  instruments  are  good  aiin 
effectual  between  the  piirtics,  tlic}'  are  "en- 
tirely nugatory  aa  to  third  parties,  both  st 
law  and  itLj«quity,  until  tbey  are  recorded." 
It  was. held  in,  v.  Noggle,  4  Ohio  St. 

45,  that  a  valid  agreement  in  writing  for  a 
mortgage  on  real  property  gave  to  the  party 
entitled  to  the  mortgage  no  priority  ovor  the 
general  creditors  under  im  ussigiimeiit  mmlo 
by  the  o'lur  contract  in?  j'ai'iy  for  llie  benefit 
of  his  c  ■ 'iiliirs.  Aiiii  in  l\.,riu  v.  Shuey,  8 
Ohio  Bt.  010,  tUis  court  lielil  LhuL  a  mortgage 
of  lands,  deCectiva  because  not  under  aeal, 
but  otherwise  properly  executed  and  re- 
corded, created  no  hen.  in  favor  of  the  mort- 
ga^,  against  an  assignee  undor  a  general 
assignment,  subfioqueully  made  by  tlie  mort- 
gagor for  the  beiwfit  of  hisereditors,  iiUlmugh 
the  assignee  .lucliPPtice  of  the  mortgage  at 
the  tinie>t«(  tlw  ^igx^^fntv^ 

These  op^lUie  t^pse  ot  jHan^  V.  Tiffany, 
and  £2aia|yif,  pentiic^,  tupra,  anon]  inst^np^ 
of  the  ezcepftfpnSi'Whicb  obtuiu  in  thisi^tate, 
to  tlie  rule  of  £t)4  cpi^on  law  Umt  aa  as- 
signee for  the  bepeflt  .fff  creditors  takes  the 
property  assigoeu  subject  to  all.  equities 
which  ci)uld  have  been  enforced  a^inst  in 
the  hand?  of  the  assignor  at  the  time  of  th^ 
assignment;  ^d  It  is  shoiv'n  by  tlicm  that 
the  exceptions  grow  out  of  the  similar  effect 
given  to  the  recording  statutes  ajipticable  to 
the  diffeivnt  classes  of  morl  uMges.  In  Bloom 
v.  Noggl.,  K;iimcy,  J.,  speiitiuir  nf  the  cfrcct 
of  the  Siiilut('»  upon  the  rules  of  the  eonimnn 
law,  and  the  rights  of  the  parties  before  and 
slnoe  their  epactment,,  said:  '*If,,tJiio  case 
could  be  decided  upon  general  principiei, 
the  right  of  the  coraplainanla  to  llie  relief 
they  seek  would  seem  to  us  ;is  elear  ;ia  it  now 
seems  clenr  that  it  cannot  be  given  consist- 
ently Willi  -^tal'ilnry  provisions  bearing  upon 
tiie  Queatlons  stat£d.  Upon  general  ^c^uitr 
priudpleft.  wmS^if*!^  *y  statutory  /Bun- 
ions, SB  acreemdiit  In-  writing  for  a  tnoH- 
gage  isavalid  contract,  6zing  aspeclflc  lien 
upon  (be  propertjf  agreed  to  be  mortgaged, 
and  will' be  speoiScaTly  enforced  by  a  court 
of  obaucery,  against  the  party  and  all  subse- 
quent purchasers  from  him  with  aotice,  aa 
well  as  against  any  general  assignment, 
either  voluntair  or  b^  operation  of  Taw,  for 
tbebeneOtof  his creditcns.  Those  principles 
may  be  regarded  as  well  settled,  and  the  j  uris- 
diction  of  courts  of  equity  in  such  cases  has 
been  exercised,  without  question,  from  a  very 
early  period,  as  Is  abundantly  diown  by  the 
cases  cited  in  argument.  It  rests  upon  the 
same  foundation,  and  has  all  the  reasons  for 
its  support  that  exist  in  favor  of  a  like  in- 
terference upon  contracts  for  the  execution 
and  delivery  of  absolute  deeds.  As  between 
the  parties  to  such  contract,  the  agreement 
is  valid  and  effectual  in  this  State,  and  we 
see  no  reason  to  doubt  tbataspeclAc  perform- 
ance may  be  enforced  by  our  courts  of  chao- 
eery,  in  the  same  manner  and  to  the  same 
extent  ^t  auoh  relief  has  been  given  in 
E^land  and  other  States  of  the  Union,  But 
while  these  principles  and  remiedies  have 
ttieir  full  application  aiid  effect,  as  between 
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tbe  parties  to  auch  a  contract,  we  are  clear 
in  tne  opinion  tiiat  no  effect  whatever  can  be 
given  to  it  consistently  with  section  7  of  the 
Act  of  June  t,  1881  (Swan's  Rev.  Stat.  810), 
to  provide  for  the  proof,  ackoowlcdgment, 
ana  recording  of  deeds,  etc.,  as  against  third 
persons  who  have  BUbaequently  acquired  the 
legal  title  to,  or  lien  at  law  upon,  the  prop- 
erty to  which  it  tclat«B.  By  the  positive 
provisions  of  that  section,  as  construed  by 
the  Declaratory  Act  of  March  19.  1839 
(Swan's  Rev.  Utat.  311),  and  repeated  decis- 
ions of  tiiis  court,  as  against  such  third 
persons,  mortgages  have  no  effect,  either  at 
law  or  in  equity,  until  delivered  to  the  re- 
corder of  the  proper  county  for  record.  'To 
give  them  any  effect  l)efore. "  says  the  learned 
judge,  "as  against  the  Dcrsons  intended  to 
be  protected  by  the  Statute,  would  be  to  re- 
peal it.  It  was  not  made  for  the  mortgagor, 
and  therefore,  as  to  him,  the  record  of  the 
mortgage  was  wholly  unnecessary ;  but  it 
was  designed  to  protect  third  persons  who 
might  acquire  legal  interests  in,  or  liens 
upon,  the  property.  As  to  them,  the  record 
was  made  conclusive ;  and  they  are  only 
bound  to  regard  such  mortgage  liens  as  tlie 
record  discloses  at  the  time  their  rights  ac- 
crue. The  principle  deducible  from  all  the 
coses  is  that  the  legal  rights  of  such  persons 
cauQot  be  displaced,  at  the  instance  of  the 
holder  of  a  prior  unrecorded  mortgage,  or 
contract  for  a  mortgage,  although  acquired 
with  notice  of  such  mortgage,  or  of  the  ex- 
istence of  auch  contract ;  the  object  of  the 
law  being  to  avoid  all  vexed  questions  of 
notice,  actual  or  constructive,  in  detennin- 
ingpriorities  of  lien." 

We  have  quoted  at  some  length  from  the 
opinion  in  Moom  v.  ybggte,  because  we  think 
the  case  before  us  comes  within  the  principle 
established  by  it,  and  subsequently  approved 
in  Erwin  v,  'Shuey,  tupra,  which  Is  that  the 
essential  condition  to  tlie  validity  of  a  mort- 
gage of  real  property,  as  against  an  aaaignee 
of  the  m(»tgag<»-  for  the  benefit  o<  his  cied- 
Itors,  Is  that  the  mortgage  shall  be  deposited 
for  record  with  the  proper  officer  before  the 
assignment  takes  effect.  It  can  make  no 
difference.  In  the  application  of  the  princi- 
ple, whether  the  want  of  such  record,  or  de- 
posit for  record,  results  from  the  defective 
execution  of  the  mortgage,  by  reason  of 
which  it  is  not  entitled  to  record,  or  from 
the  voluntary  withholding  from  the  record 
of  a  mortgage  properly  executed.  There  can 
be  no  doubt  that  an  assignment  for  the  l>eQe- 
Ht  of  creditors  operates  as  a  conveyance,  and 
not  as  a  mere  power.  Nothing  remains  in 
the  assignor  but  the  incidental  right  to  dis- 
charge the  trust  by  the  payment  of  the  debts, 
or  to  claira  whatever  resldne  may  remain 
after  the  debts  are  paid.  That  the  deed  of 
assignment,  when  properly  executed,  clothes 
the  assignee  -with  the  legal  title,  is  settled 
by  the  cases  just  referred  to,  and,  aocOTding 
to  those  decisions,  against  the  legal  title 
thus  acquir^,  the  prtw  unrecorded  mortgage 
'  cannot  pMvall .  If  tin  conveyance  was  made 
direbtly  to  fbe  dMltois.  for  the  payment  or 
security  of  thetr  debts,  it  could  not  be  claimed 
that  either  their  title  or  their  rights  under 
the  conveyance  would  he  di^laced  or  affect^ 
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by  a  prior  unrecorded  mortgage,  nor  by  lbs 
subsequeuC  record ;  and  their  nghte,  we  ap- 
prehend, are  none  the  less  when  the  convey- 
ance is  made  to  the  assignee  for  their  bene- 
fit. The  subsequent  record  of  the  mortgage 
could,  of  course,  give  It  no  validity  as 
against  rights  which  had  been  acquired  be- 
fore. We  therefore  hold  that  a  mortgage  of 
real  property,  which  has  not  been  deposited 
with  the  recorder  of  the  proper  county  for 
record,  before  an  assignment  of  the  property 
by  the  morlgagor  for  the  benefit  of  his  cred- 
itors takes  eliect,  is  not  a  valid  lien  upon  the 
property,  as  against  the  assignee  or  the  cred- 
itors, nor  does  it  become  solry  being  subso- 
quently  recorded.  It  has  been  suggested, 
though  It  is  not  so  contended  by  counsel  la 
the  argument,  that  the  assignment  lost  ita 
priority,  I)ecause  the  deed  of  assignment  waa 
not  deposited  for  record  with  the  recorder  of 
the  county,  while,  soon  after  it  was  tiled 
with  the  probate  court,  the  mortgage  was 
duly  recoraed.  The  reoOTd  now  under  review 
does  not  show  that  the  deed  of  assignment 
was  not  filed  with  therecmder.  But,  assum- 
ing that  it  was  not,  does  the  result  suggested 
fouowt  The  consequences  of  the  failure  to 
record  deeds  differ  frcnu  those  attending  a 
like  failure  with  respect  to  morteages.  As 
to  deeds,  the  Statute  simply  declares  thut 
until  recorded,  or  filed  for  record,  they 
"shall  be  deemed  fraudulent,  so  far  as  relates 
to  a  subsequent  bona  fide  purchaser,  having 
at  the  time  of  purchase  no  knowledge  of  the- 
existence  of  such  former  deed."  If  It  were 
conceded,  though  we  do  not  deem  it  neces- 
sary to  so  decide,  that  by  recording  his 
mortgage,  after  the  deed  oi  assignment  was 
properly  filed  In  the  probate  court,  the  mort- 
gagee. Beta,  then  became  a  subseciueut  bona 
fide  purchaser,  within  the  meaning  of  the 
Statute,  It  was  stil  1  essential,  in  order  to  bring 
him  within  ito  protection,  that  at  the  time 
of  filing  his  mortgage  for  record  he  had  no 
knowledge  of  the  asugnment;  and  this  it  is 
Incumbent  uptm  him  to  diow.  He  makes  no- 
claim  of  that  kind  in  his  answer,  and  the 
record  of  the  courts  below  Is  silent  on  the 
subject. 

But  Is  it  essential  to  the  validity  of  aa 
assignment  of  real  property,  as  to  third  per- 
sons, that  the  deed  should  oe  recorded  in  the 
office  of  the  county  recorder?  As  a  deed 
conveying  real  property.  It  falls  within  the 
class  of  instruments  whose  record  is  provided 
for  by  section  4184  of  the  Revised  Statute 
and  18  subject  to  ite  provisions,  unless  con- 
trolled by  other  statutory  regulations  tuade- 
especiallv  applicable  to  such  assignments. 
Tlie  whole  subject  of  assignments  by  insol- 
vent debtors  for  Uie  benefit  of  their  creditcHrs 
1b  specifically  provided  for.  and  regulated, 
in  detail,  by  chapter  4  of  title  8  of  the  He- 
vised  Statutes.  By  the  first  section  of  that 
chapter  (§  6336),  it  is  made  idie  duty  of 
every  assignee,  within  ten  dajjs  after  the 
delivery  of  the  assignment  to  him,  to  cause 
it  to  be  filed  in  the  probate  court  of  the 
oQunty  in  which  the  auignoc  resided  at  Uie 
time  of  Its  execution ;  snd  It  enacto  that 
every  "suc^  assignment  shall  take  effect 
only  from  the  time  of  ita  delivery  to  the  pro- 
hste  judge,  and  the  exact  time  of  such  de- 
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Tivery  shall  be  indorsed  thereon  by  the  probate 
jmlge,  who  shall  immediately  note  the  filing 
on  ue  journal  of  the  court ;  and  it  may  be  de- 
IlTered  bv  the  iiMigaor  to  the  imbate  judge, 
eider  before  or  after  Its  delivery  to  the  as- 
aignee."  Upon  the  filing  of  the  assignment, 
tbe  uaienee  Is  required  to  enter  into  a  bond 
for  tbe  mithful  performance  of  his  duties ; 
and  from  that  time  tbe  administration  of  the 
assignment  becomes  a  pending  proceeding  in 
tbe  probate  court,  and  so  continues  until  tho 
trust  ie  fully  executed.  Notice  that  the  as- 
signee has  qoalifled  Is  required  to  be  given 
b^  publication,  and  notice  must  also  be 
given  by  publicatton,  or  otherwise,  of  various 
steps  in  the  proceedings.  The  probate  court 
is  lovestetl  with  complete  jurisaiction  of  tlie 
whole  subject  matter  of  the  assignment,  and 
of  its  administration  to  final  completion. 
Its  records,  equally  with  those  of  the  courts 
of  oommcm  pleas,  and  of  the  records  of  deeds 
and  mortgages,  are  constructive  notice  of 
what  they  are  teauired  to  contain.  It  is  a 
rule  of  constmction  that  special  statutory 
prarisitMU  ior  particular  cases  operate  as  ex- 


ceptions to  general  provisions  which  might 
include  the  particular  cases.  The  object  of 
those  provisions  of  section  6S8S,  to  which  we 
have  referred,  was  not,  we  think,  simply  to 
proTide  when  and  how  assignments  should 
become  operative  as  between  the  parties  to 
the  instrument.  They  were  not  necessary 
for  that  purpose.  As  between  them,  the 
conveyance  is  complete  without  a  compliance 
with  those  provisions.  Their  design  evi- 
dently was  to  fix  definitely  a  time  from  which 
such  instruments  should  take  effect  as  to  all 
persons.  And,  it  having  been  so  specially 
enacted  that  asalgnmente  for  the  benefit  of 
creditors  shall  take  e£Fect  from  the  time  of 
their  delivery  to  the  probate  judge,  the  courts 
are  not  at  liberty  to  annex,  as  a  further  cun- 
ditiOD  to  their  taking  effect,  that  they  shnU 
also  be  deposited  wiui  the  recorder  of  deeds. 
This  conclusion  is  sustained  by  the  decision 
of  tbe  Supreme  Court  of  Massachusetts  in 
OuOford  V.  Ohilds,  20  Pick.  484.  which  in- 
volved the  interpretaticm  of  statutes  very 
similar  to  ours. 


NEW  TOBK  COURT  OP  APPEALS. 


aURT  NICHOLAS  BANE  of  New 
York,  Appt., 
f. 

STATE  NATIONAL  BANK,  Heipt. 

t  N.T.  ) 

1.  A  bank  irtileh  baa  r»ealT*d  for  eol- 
lecillmi  a  ebeek  wUob  ft  f  orwarOs  to  its  oor- 
ifsponduit  (or  lliat  porpose,  cannot  fulfill  ttsob- 
Qgiuoa  to  tbe  owner  br  delivering  to  him  the 
eorrespoadent's  draft  on  a  third  person,  drawn 
and  used  for  tran«aittlog  the  prooaeda  of  tbe 
Aeck,notto  tbu  owner  but  to  IMlf ,  and  wbkh 
has  beoome  wwUileai  beoauM  o(  tbe  intolvenjy 
of  both  drawer  and  taiwee. 

t.  Th*  CMHiria  of  New  Tork  wlU  eon- 
■tnse  tbe  eoaua<m  law  as  applicable  to  a 
con  tract  made  and  to  be  performed  in  aaother 
Slate,  aooordtng  to  their  own  precedents,  al- 
ttaougb  titej  wfl)  follow  the  courts  of  mob  ottier 
State  tn  the  oormtnictlon  of  Ita  statute  law. 

S.  The  eeadliic  of  a  ebeek  br  aNewTork 
tank  to  a  Tennessee  bank  for  oollectkm  In  Texas 
donnoteonatltato  tbe  contraet  for  ooUeottoQ  a 
Heannnis  eontiaot 

(Tnns&Un.) 

APPEAL  br  plaintiff  from  an  order  of  the 
Oenend  Term  of  tbe  Supreme  Court.  First 
Dqiartaient,  rerersing  a  judgment  of  the  New 
^  York  County  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  proceeds  of  a 
diaft  which  bad  been  seat  to  defendant  for 
collecliou.  Bmrted. 

Statement  by  Earl, 
■  This  stetion  was  brought  to  recover  the 
pnoeeda  oi  a  draft  for  $478.57  sent  for  col- 


lection by  the  plaintiff  to  the  defendant, 
and  paid  to  the  defendant's  correspondents. 
The  trial  resulted  in  the  direction  of  a  ver- 
dict for  the  plaintiff  for  the  amount  de- 
manded. Upon  appeal  to  the  general  term, 
the  judgment  entered  upon  the  verdict  was 
reversed,  and  a  new  trial  ordered.  From 
the  order  of  reversal  the  plaintiff  appealed 
to  this  court.  There  is  no  controversy  as  to 
the  facta,  which  for  the  most  part  were  set 
forth  in  a  stipulation  read  upon  the  trial. 
They  may  be  summarized  as  follows :  The 
plaintiff  is  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  and  cn- 
gagred  in  the  business  of  banking  in  tlie  City 
of  New  York ;  and  the  defendant  is  a  cor- 
poration organized  under  the  fsational  Bauk- 
ing  Act.  and  doing  business  in  the  City  of 
Memphis.  For  two  years  prior  to  the  18th 
day  of  November.  1884,  the  plaintiff  bad 
been  accustomed  to  send  checks,  notes,  and 
drafts  to  the  defendant  for  collection,  includ- 
ing such  as  were  drawn  upon  persons  resid- 
ing at  a  distance,  in  the  State  of  Texas  and 
elsewhere.  The  commercial  paper  was  in- 
closed In  letters,  consisting  of  printed  forms, 
dlled  out  by  the  insertion  in  writing  of  the 
date,  the  name  of  the  defendant's  cashier, 
and  a  description  of  the  inclosure.  1'he 
checks  and  drafts  were  collected  by  the  de- 
fendant, and  the  Drocee<is  were  remitted  tO' 
the  plaintiff,  less  one  fourth  of  1  per  cent, 
the  defendant's  commission,  and  the  cxpeuse 
incurred  in  making  distant  collections.  On 
November  10,  1884,  the  plaintiff  was  the 
owner  and  holder  of  a  check  for  $478.37 
dated  November  6,  1884.  drawn  unon  tbe 
City  National  Bank  of  Dallas,  Tex.',  by  A. 


KonL—CoUecttng a^eut;  acceptance  in  payment.  CotlecUafr  bank  am  agent  of  owner  of  bill  sent 
K(«  noTc  to  ptftta  MaU  Hank  v.  Aabworth  {P^t  2  L.  for  coUectfon.  See  note  to  Freeman's  Nat.  Bank 
k.  A.  IH.      '  V.  NaUonal  T.  W.  Co.  (Maas.)  8  L.  B.  A. «. 
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J>.  Aldrldge  &  Co.,  and  miyable  to  the  order 
of  Heory  Levy  &  Son.  TuIb  check  was  io- 
doraed  by  the  plaintiff  to  the  defendaDt  for 
collectiOD,  and  was  sent  to  Cbe  latter  in  the 
usual  course  of  busiaesa.  The  defendnot  re- 
ceived the  check  on  KoYcmber  18,  1884,  and 
on  that  day  indorsed  it  for  collection,  and 
forwarded  it  by  ntafl  to  the  firm,  of  Adams 
A  Leonard,  at  Dallas,  Tex.  They  were  at 
the  time,  and  had  been  for  many  years,  bank- 
ers in  eood  standing  at  Dallas,  and  the  cor- 
rcsponuents  of  the  defendant.  They  received 
the  check  on  November  17,  1884.  and  on  that 
day  duly  presented  it  for  payment  to  the 
Bank  upon  which  it  was  drawn,  and  it  was 
immediately  paid,  and  tlie  proceeds  were  re- 
ceived by  tnem.  They  then  remitted  to  the 
defendant  a  sight  draft  for  the  amount  col- 
lected, drawn  by  them  upon  Jemison  &  Co., 
of  the  City  of  New  York.  This  draft  was 
£cnt  by  the  defendant  for  collection  to  the 
First  National  Bank  of  New  York,  and  on 
November  34, 1884,  was  presented  to  Jemison 
&  Co.,  who,  in  the  mean  time,  had  suspended 
payment.  The  draft  was  aocordiogly  pro- 
t«ited,  and  returned  to  the  defendant.  There- 
upon the  defendant,  on  November  28,  1884, 
mailed  the  protested  draft  to  the  plaintiff, 
and  the  plaintiff  refused  to  accept  it.  Adams 
&  Leonard  had  failed  in  business  before  the 
draft  on  Jemison  &  Co.  was  presented  for 
paymeat.  The  only  evidence  offered  by  the 
aeiendant  in  opposition  to  these  facts  was 
proof  of  a  decision  of  the  Supreme  Court  of 
Tennessee,  In  the  case  of  Bank  of  LovistiUe 
V.  mr^  Nat.  Bank  of  KnoxvUU,  8  Bait.  101, 
which  will  be  referred  to  in  tlie  opinion. 

Mr.  Ohftrles  £.  Hat^es,  with  Mr.  WU- 
ll«,m  Tharp,  for  appellant: 

A  bank  receiving  a  bill  of  exchange  in  one 
State  for  collection  from  a  drawee  rtniding  in 
anotiier  State,  in  the  absence  of  a  special  agree- 
ment, is  liable  for  a  loss  occasioDcn  by  the  de- 
fault of  its  conespondeats,  selected  to  effect 
the  collectloD. 

Allen  V.  Merdtam  Bank,  33  Wend.  91$; 
Xnntgomery  County  Bank  t.  Albany  City 
J^rtnifc,  7N.  Y.  439;  Oommereial  Bnnk<ifPa.  v. 
Union  Bank,  11  N.  Y.  203;  Ayrault  v.  Paoijie 
Bank^ll  N.  Y.  670;  2iaser  v.  fint  Nat.  Bank, 
116  N.  Y.  498;  Exchange  Nat.  Bank ^  Pittt 
iUTffh  T.  TTiird  Nat.  Bank  of  New  Tark,  118 
V.  a.  382,  28  h.  ed.  734;  TVifwt  v.  Sreehanie$ 
Nat.  Bank,  85  N.  J.  L.  688;  mngate  v.  Mt- 
ekanict  Bank.  10  Pa.  104;  ftsfwt  v.  Ohio 
State  Bank.  8  Ohio  8t  465;  Tyeon  t.  StaU 
Bank,  6  Bisckf.  325;  Simpeon  v.  Watdby, 
«  West.  Rep.  158.  63  Mich.  439:  Fineer  v. 
Bank,  6  Mont.  351,  35  Alb.  L.  J.  185;  Mack 
«T»y  T.  Bamiayi,  9  Clark  &  F.  818. 

The  linbility  of  a  collectiog  bank  extends 
not  only  to  the  acts  of  its  correspondents  by 
which  the  collection  is  defeated,  but  to  a  fail- 
ure to  Kmit  the  proceeds  of  tbe  oommerciat 
paner  when  collected. 

Bradttreet  v.  Everaon,  73  Pa.  134. 

The  insolvency  of  its  correspondents  furnishes 
no  excuse  for  the  defendant's  failure  to  lemlt 
the  proceeds  of  tbe  collection. 

Mackerty  t.  ^mtayt,  Simpton  r.  Waldby, 
Sradttre^  v.  Bemim  and  Stem  r.  Ohio  l^te 
Bank,9upra;  Hotwr  t.  IFiM.  01  U.  8.  808.  38 
18L.R.A. 


L.  ed.  892.  See  also  Bxehange  Nat.  Bank  <f 
Pitteburyh  v.  Third  Nat.  Bank  t^fNew  T^rk, 
supra. 

The  draft  drawn  by  Adams  &  Leonard  to 
tbe  order  of  the  defeodant  and  tendered  by  the 
latter  to  the  plaintiff  was  not  a  remittance  of 
the  proceeds  of  the  collection. 

Simpson  v.  Waldby.  tupra:  People  v.  Bank 
Bameaie.  80  Hun,  187. 

If  the  question  involved  were  to  be  decided 
by  local  law,  they  would  not  be  determined 
by  the  law  of  Tennessee. 

JHekineon  v.  Edtoardt,  Tl  N.  T.  673. 

Texas  was  the  principal  place  of  perform- 
ance. 

Ajb  to  the  law  of  Texas  we  bave  no  Informa- 
tion. It  will  therefore  be  assumed,  with  refer- 
ence to  a  question  of  tbis  sort,  that  it  is  in  ac- 
cord with  tbe  law  of  New  York. 

Leavenmi  th  v.  Bro<^way,  3  HJU,  803,  mte; 
First  Nat.  Bank  of  MeadviUe  T.  FovrA  Nat. 
Bank,  77  N.  Y.  380. 

The  question  involved  Is  one  of  general  com- 
mercial law,  and  the  court*,  of  this  State  will 
not  in  8u<-h  a  case  defer  to  the  views  prevailing 
in  other  jurisdictions,  in  oppositioD  to  prind- 
pies  here  established, 

StDift  V.  2)/ton,  41  U.  8.  16  Pet.  10, 10  L.  ed, 
871;  Oates  v.  First  Nat.  Bank  of  Montgomery. 
100  U.  a  380,  86  L.  ed.  680;  J'twOuur  T.  .fl^ 
83  N.  Y.  418. 

Mr.  A.  Wiblkvr  Otia,  for  ra^KHi^pt: 

The  contract  was  olade  tn  1^pn<«eB,  and 
was  to  be  performed  in  Teftnessee.  It  was  a 
Ten  nessee  contract  to  be  gDvemed  by  Tenneitee 
law, 

The  duties  of  an  agent  who  Is  made  such  for 
the  purpose  of  cotlecHog  adaim  and  remitting 
the  proceeds  are  to  coUectt  and  in  the  exerclie 
of  ordinary  car*  inlrust  the  proceeds  to  some 
proper  carrier  tor  trsiumisstoa  to  bis  princdpal. 
That  done,  his  whole  duty  is  tceom^istaed, 
and  the  contract  is  performed. 

BueU  V.  Ohapin,  00  Mns.  604;  Ourrwy  t. 
Horn,  0  Gray,  404;  Oane  v.  Pratt,  13  Cfiay, 
848;  Singalon  r.  Sineaid,  1  Wash.  tm.  887; 
Meehanics  Bank  ef  BatOmore  Merehante 
Bank  of  Boston,  6  Met.  36;  InO^r.  Nati<fnat 
City  Bank,  80  N.  T.  100. 

Referring  to  the  law  of  Tennessee,  which 
exempts  the  defendant  from  responsibility  In 
this  case,  it  may  be  remarked  that  the  courts 
of  a  majority  of  the  States  are  on  that  aide  of 
the  question.  The  following  are  the  States 
which  so  hold:  Massachusetts^  Conoecticut, 
Maryland,  Illinois,  Wisconsin.  Iowa,  MImIs- 
sippi,  Missouri,  Tennessee,  Pennsylvania  and 
Loaisiana, — eleven  In  all. 

On  tbe  other  side  we  have  New  York,  Nqw 
Jersey  and  Ohio. 

Morse.  Banks  &  Banking,  %%  369,  387;  He- 
chem.  Ag.  ed.  1889.  §  616. 

Flsintiff  by  volunteering  todobnslaess  with 
the  MemphlsBank,  by  implicaUon.  conaentedto 
do  so,  subject  to  the  rules  under  which  it  did 
business  and  subject  to  the  laws  of  Tennenee. 
bywhich  Uwas  exempted  from  liability  lor  ttie 
defaults  of  sub^agents. 

Wharton,  Coof.  L.  ed.  1681.  %  406;  Om'nm 

Hun,  84  U.  S.  f  Pet.  607.  9  L.  ed.  3^; 
Morse,  Banks  &  Banking,  0,  noU  S,  370; 
Bank  ef  Washington  T.  THplM,  36  U.  & 
1  Pet.  85,  7  L,  ed.  87;  A^vw  T.  AflClb 
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An*,  47  K.  T.  «90;  1Rs«i  t.  Baittf.  49  N.  T. 
404. 

TnxU  J.,  delivered  the  opinloii  of  (he 
court: 

Tbe  nile  has  long  beea  e^bllshed  Id  this 
SUle  thai  a  bank  reoeiTing  iSommerolal  paper 
tor  collectioD,  in  abaenoe  of  a  special 
sgieement,  is  liable  for  a  loss  occasioned  by 
the  default  of  its  correspondents  or  oth^ 
aeeats  selected  by  it  to  effect  the  collection. 
Atim  V.  MerehanU  Bank,  23  Weed.  316; 
Montgoniery  County  Bank  v,  Albanj/  Oity  Bank, 
7  K.  T.  459;  Commtrdal  Bank  of  Pa.  v. 
Union  BitiJe,  U  N.  Y.  2U8;  AyrauU  j..  Pa- 
«/Sc  BatJc.  47  N.  Y.  570 ;  Naam-  v.  Fint  Nat. 
Hank,  lt«  N.  Y.  498.  And  tbe  same  rule 
preraila  io  some  of  the  other  States,  io  tbe 
Uaited  Sttites  Supreme  Court,  and  in  Eng- 
land. Titu$  V.  Sfeeitamta  Aat.  Bank,  &5  if. 
J.  L.  588;  WingaU  t.  Meehaniea  Bank,  10 
Fa.  104 ;  Beeve$  t.  Ohio  State  Bank,  8  Ohio 
St.  4«5 :  7>«m  v.  State  Sank,  6  Blackf  ■ 
Simpmn  t.  Waidbp.  68  Mloh.  480,  0  West. 
Rep.  156 ;  Madurey  t.  Bamwy,  9  Clark  <fc 
P.  818. 

Id  flucb  a  case  tbe  C(^lectlng,bank  aasumefl 
tbe  obligation  to  collect  and  pay  over  or  re- 
mit tiie  money  due  upon  Uie  paper,  and  the 
agentd  it  employs  to  «ffeet  tha  collectim, 
whether  they  be  In  Its  own  bankiog -house  or 
at  some  distant  place,  are  its  ngents,  and  in 
no  sense  tbe  agents  of  tbe  owner  of  the  paper. 
Because  tb^  are  its  agents,  it  is  respeoisihle 
tor  their  misconduct,  neglect,  or  other  de- 
fault. Here,  when  this  money  was  received 
by  Adams  &  Leonard,  tbe  defendant's  agen^ 
it  was.  in  law,  received  by  it,  and  it  became 
absolutely  bound  to  pay  or  remit  tbe  same 
to  the  plaintiff.  It  is  aifRoult  to  see  upon 
wliat  principle  the  defendant  could  be  held 
liable  if  A(ums  &  Leouard,  its  agents,  had 
carelessly  failed  to  collect  the  draft,  o;  had 
collected  it,  and  then  purpoeely  misappro- 
priated  the  proceeds  thMeol,  and  yet  not  lia- 
ble lot  their  failure  to  pay  over  the  proceieds 
io  coDseqnenoB  of  their  uDezplatned  insol- 
veocy.  Upon  what  principle  can  the  defend- 
aot  be  held  liable  for  one  default  of  its 
agents,  and  not  for  every  default?  That  the 
iDfiolvency  of  tbe  sub-agent  in  such  a  case 
does  not  ^ield  the  collectlBg  agent  frran  nt' 
spcnuibility  for  the  loss  has  moi  decided  in 
semal  caaes  quite  analogous  to  this.  Bme* 
T.  mio  State  Bank,  Simpmm  r.  Waktbv  and 
Maekerttf  v.  Ranuayt,  tvpra;  and  BradtirtfX  v. 
Eitnon,  73  Pa.  124.  It  is  not  needful  now  to 
vindicate  the  principle  upon  wbich  these  cases 
TCBt,  as  that  has  been  snflSoiently  done  by 
learned  judges  writing  the  opinions  therein. 
Tbey  are  well  supported  by  maoy  analofous 
cases  in  other  branches  of  Uie  law,  and  it  is 
believed  tbey  lay  down  the  beat  and  safest 
nle,  and  subserve  the  wisest  commercial 
policy.  Tbe  case  of  JneUg  v.  NaUoml  GUy 
Bank,  80  N.  Y.  100,  is  not  opposed  to  these 
views.  There  the  defendant  received  a  note 
for  oollectifHi  which  was  payable  at  tbe  Bank 
ol  Lowrille,  and  it  sent  the  not«  direotly  to 
the  bank  for  paymmt,  which  on  the  next  day 
seat  a  draft  for  the  amount  of  the  note  to  the 
defendant,  and  failed  before  the  draft  reached 
ttsdestin^ton,  and  it  WM  held  that  tbe  loss 


did  not  fall  upon  the  defendant  ThaVcon- 
elusion  was  reached  by  holding  thai  the 
Lowville  Bank  was  not  tbe  agent  of  tibe  de- 
fendant, but  that  tbe  defendant  was  in  the 
same  position  as  if  It  had  sent  the  note  to 
some  agent,  and  he  had  received  tbe  proceeds 
thereof,  and  had  then  bought  a  diaft  on  Kew 
York  of  the  Lowville  Bank  for  the  amount, 
and  the  Bank  bad  then  failed  before  the  draft 
was  paid.  ,  The  defendant  there  would  have 
been  held  liable  if  the  Xxiwville  Bank  had 
been  ita  agent  for  the  collection  of  the  note. 
Br^ge  v.  Central  Nat.  Bank,  89  N.  Y.  183. 
After  Adams  <&  Leonard  had  received  payment 
of  the'  draft,  they  drew  a  draft  upon  Jemison 
&  Co.  for  the  amount,  and  sent  thtit  to  the 
defendant  for  liio  purpose  of  discharging 
their  obligation  to  the  defendant.  That 
draft  was  not  made  for  tbe  purpose  of  re- 
mitting the  proceeds  of  the  collection  to  the 
plaintiff,  and  was  not  used  by  the  deft^nOant 
for  that  uurpose. . .  It  sent  the  draft  to  the 
First  National  Bank  of  New  York  for  col- 
Isctifm,  iiUending  afterwards  to  remit  the 
proceeds  of  the  collection  to  the.plaintiS  in 
some  other  way.  After  Adams  &  I^eonard 
and  Jemison  &  Co.  had  failed,  it  sent  the 
worthlesB  draft  to  the  plaintiff.  By  so  doing 
it  did  not  discharge  its  obligations  to  the 
plaintiff.  If  Adams  and  L»)uard  had  pur- 
chased a  diait  ,of  tbe  Dallas  Bank,  and  sent 
that  to  the  plaintiff,  or  if  it  bad  sent  tlie 
draft  to  the  defendant,  and  the  latter  had  then 
sent  it  to  tbe  plnintifi,  then,  according  to  the 
doctrine  of  Jndig  v.  National  City  Ba)ib,  the 
dofeodant  would  not  have  been  reeponsibla 
for  the  continued  solvency  of  the  DiUlas 
Bank.  That  case  was  much  discussed  here, 
and  there  was  much  difference  of  opinion 
about  it.  It  is  a  border  case,  and  its  doctrine 
should  not  be  much  extended. 

Tbe  defendant,  however,  claims  that  the 
contract  with  the  plaintiff  is  to  be  treated 
as  a  Tennessee  contract,  and  tbat  by  the  law 
of  that  State  it  cannot  be  made  liable  for 
this  loss.  Upon  the.  trial,  for  the  purpose  of 
lowing  the  law  of  that  State,  it  put  in  evi- 
dence a  decision  of  tbe  supreme  court  in  the 
case  of  Bank  of  LouisDilla  v.  Mrat  Nat.  Bank 
^  Eneavills,  8  BazL  101.  In  that  case  a  bill 
of  exchange,  payable  at  the  First  National 
Bank  pf  Enoxvifle,  was  sent  by  a  New  York 
Bank  to  the  Bank  of  Louisville  for  o^lection. 
It  was  transmitted  by  the  Louisville  Bank  to 
the  Knoxville  Bank,  was  received  by  the 
latter,  and  was  subsequently  returned  un- 

SHiid.  Tbe  cashier  of  the  Kno.\ville  Bank 
lelivered  the  bill  to  a  notary  public  in  good 
repute  at  the  time,  wbo  failed  to  protest  it, 
by  reason  of  which  the  right  of  action  agai  net 
tbe  drawer  was  lost.  The  Louisville  Bank 
paid  the  amount  of , tbe  bill  to  tbe  New  York 
Bank,  and  then  brousht  suit  to  recover 
against  the  Knoxville  Bank,  and  failed.  It 
was  held  that,  "  where  a  bank  receives  a  bill 
of  exchange  for  collection,  payable  at  a  dis- 
tant place,  its  liability  is  discharged  by 
tranamittiag  tbe  same,  in  due  time,  to  a 
switabla  and  reapottsible  bank  or  ctSner  agents 
at  the  same  place  of  payment;  and  in  such 
case  the  principal'sassenttothe  employment 
of  a  sub-agent  is  Implied,"  and  tbat,  "if  a 
debt  be  lost  by  negligence  of  an  agent  to 
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whom  a  bill  of  exchange  is  sent  for  collec- 
tion, the  principal  or  bome  hank  (having 
complied  with  Its  duty,  and  not  being  liable 
to  the  holders)  cannot,  by  voluntarily  dfs- 
cbarging  tbe  claim  of  the  payra,  maintain 
an  action  on  t3M  case  for  negligence  against 
tbe  sub-agent.  Such  right  accrues  only  to 
the  holder  or  payee  of  tbe  bill,  under  the 
circumstances. "  That  decision  was  not  based 
uiKin  any  statute  law,  but  upon  the  princi- 
ples of  the  common  law,  supposed  to  be  ap- 
plicable to  the  facts  of  the  cose.  It  did  not 
make  or  eatablish  law,  but  expounded  the 
law,  and  furnished  tome  evidence  of  what 
the  law  appliritble  to  that  case  was,  —evidence 
which  otlicr  twurta  might  or  ralgUt  not  take 
and  receive  as  reliable  and  sutScIent;  and 
even  the  same  court,  upon  f ul  Icr  discuseion 
and  more  mature  consideration,  might,  in 
some  nilwequent  oaw,  refuse  to  take  the  same 
view  of  the  law.  There  is  no  common  law 
peculiar  to  Tennessee.  But  the  common  law 
there  is  the  same  as  that  which  prevails  here 
and  elsewhere,  and  tbe  judicial  expositions 
of  the  common  law  there  do  not  bind  the 
courts  here.  The  courts  of  this  State,  and 
of  other  States,  and  of  the  United  States 
would  follow  the  courts  of  that  State  In  the 
construction  of  its  statute  law.  But  the 
courts  of  this  Sta*e  will  follow  Its  own  prece- 
dents In  the  expounding  of  the  general  com- 
mon law  applicable  to  commercial  transac- 
tions, and  so  It  has  been  repeatedly  held. 
rnvUtnerv.  Hart.  88  N.  Y.  418;  Swift  v. 
Tgmm,  41  U.  S.  16  Pet.  1,  10  L.  ed.  805; 
0(Ue»  v.  First  Nat.  Bank  of  MvntgotMry,  100 
U.  8.  289,  25  L.  ed.  580  :  Rayy.  Western  Pa. 
Gas.  Cb.  188  Pa.  676.  12  L.  R.  A.  290  (de- 
cided in  Pennsylvania  Supreme  Court,  Jan. 
12.  1891).  We  must  therefore  hold  that  the 
obligation  resting  upon  the  defendant  was 
that  which  the  principles  of  tbe  common  law, 
as  expressed  by  the  courts  of  this  State,  placed 
upon  it.  If  ft  be  said  that  the  contract  be- 
tween these  parties  was  made  in  view  of  the 
common  law,  then  we  must  hold  that  it  was 
the  common  law  as  expounded  here. 

But  it  cannot  be  maintained  that  the  con- 
tract between  these  parties  was  a  Tennessee 
contract.  It  is  by  no  means  clear,  even,  that 
It  can  be  held  that  the  contract  was  made 
there.  It  does  not  oertainlv  appear  wliere  it 
was  made.  It  cannot  be  said  Uiat  a  new  con- 
tract was  made  every  time  a  piece  of  paper 
was  sent  by  theplaintilT  to  the  defendant  for 
collection.  There  was  a  general  contract  be- 
tween tbe  parties,  which  was  either  created 


by  some  negotiation,  or  which  grew  out  of 
the  course  of  business  between  them,  that 
the  defendant  should  collect  the  paper  sent  to 
it  for  tbe  compensation  to  be  allowed.  If 
that  contract  was  made  by  correspondence, 
the  plaintiff  making  a  proposition  bv  mail, 
and  the  defendant  accepting  iihy  mail,  then, 
when  the  acceptance  was  put  in  the  mail  at 
Memphis,  the  contract  was  complete,  and  had 
its  inception  there.  If  tbe  proposition  came 
from  the  defendant,  and  was  accepted  in  tbe 
same  way  in  New  York,  then  it  would  have 
to  be  treated  as  made  in  New  Yoi^.  In  the 
absence  of  more  proof  than  we  have  here,  it 
cannot  be  assumed  that  this  contract  was 
made  in  Tennessee.  Nor  is  this  to  be  re- 
garded as  a  Tennessee  contract,  for  the  reason 
that  it  was  to  be  performed  there,  so  that  the 
defendant  can  claim  that  its  obligations  and 
interpretation  are  to  be  governed  by  Tennessee 
law.  We  cannot  perceive  how  any  su'ostan- 
tlal  part  of  the  contract  was  to  be  perfonued- 
In  Tennessee.  Tbe  defendant  was  to  collect 
this  draft  in  Texas,  and  pay  its  proceeds,  lesa 
its  compensation,  to  the  plaintiff  in  New 
York,  and  so  the  contract  was  to  be  performed 
in  T^xas  and  New  Yoi^  Adams  &  Leonitrd 
collected  the  draft  for  the  defendant  in  Texas, 
and  sent  it  Uieir  own  draft  on  Jemison  &  Co. 
This  draft  the  defendant  sent  to  the  First 
National  Bank  of  New  York  for  collection 
and  credit.  If  the  draft  had  been  paid,  then 
tbe  defendant  would  have  had  credit  for  the 
amount  with  tbat  Bank,  and  would  probably 
have  sent  its  own  draft  on  that  Bank  to  the 
plaintiff  for  the  amount  of  the  collected 
draft,  lees  its  compensation,  and  that  Bank 
wotild  have  paid  that  draft  on  presentation, 
and  thus  the  proceeds  of  the  collected  draft 
would  Anally  have  reached  the  plaintiff,  and 
the  obligation  of  the  defendant  would  then, 
and  not  until  then,  have  been  fully  dis- 
charged. So,  always,  the  defendant  having 
collected  a  draft  sent  to  it  by  the  plaintiff, 
and  received  the  proceeds  thereof,  would,  in 
the  ordinary  course  of  business,  discharge  its 
obligation  to  tbe  plaintiff  by  payment 
throuETh  its  corresponding  bank  in  New  York. 
Therefore  we  think  it  Is  quite  clear  that  this 
contract  cannot,  in  any  view,  be  treated  as  a 
Tennessee  ccmtract,  subject  in  any  way  to 
the  law  of  that  State. 

Our  conclusion,  therefore.  Is  that  the  order 
of  the  General  Term  aAouvrf  As  r»vei$fd.  %nA 
the   judgment   entered   upon   the  verdict 
affirmed,  with^costs. 
I    All  concur. 


MISSOURI  SUPREME  COURT. 


GEORGE  D.  BARNARD  A  CO..  Appt., 

V. 

KNOX  COUNTY.  Jtegti. 


(- 


.Mo. 


.) 


to  a  debt  for  neoesmrr  books  and  stationery 
which  It  Is  made bj  statute  tbe  duty  of  tbe  county 
oterk  to  purcbaae  tot  bk  oflloe.  as  well  as  to  any 
other  olilltatloo. 

(June  2B.  un.) 

A  PPE AL  by  plaintiff  from  a  Jodgment  of  the 

   ^  Circuit  Court  for  Knox  County  in  favor  of 

NoTK.-Coi»Ututional  inWbitioB  afaiiut  counties  '  d<'fendftDt  in  an  action  brought  to  enforce  pay- 
(vntractinir  debts.  8cc  noU  to  Barnard  v.  Knox  ment  of  a  coanty  warrant.  Affirmed. 
ortunty  iMn.i  s  1^  R.  A.  iMi  I   The  facts  ate  stated  in  tbe  opinion. 

11 L.  a  A. 


A    mutHottoMl  •  Il»tta«loo   oa  the 
amovMt  ef  eennt^llBdebtedBesB  apples 
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Mr.  H.  M,  PoUard  for  apmUant 

Mr.  WilU&m  CImcjt,  with  Jfr.  Charles 
O.  Stewart.  iVot.  ^f^y..  for  respoDdeol: 

A  CoDfltitutioD  is  not  to  be  inade  to  metn 
one  thiDK  at  one  time  and  another  at  some  gub- 
lequeDt  time  when  the  circumstances  may  have 
■0  obaDged  as  perha^  to  make  a  different  rule 
TO  the  case  seem  desirable.  What  a  court  is  to 
do  is  to  declare  the  law  as  written,  leaving  it  to 
tbe  people  themselrea  to  make  such  changes  aa 
new  circumstances  may  require. 

Cooler,  Const.  Urn.  4th  ed.  67,  and  caaes 
dted. 

A  county  cannot  levy  taxes  to  pay  Judgments 
aeainst  it,  founded  on  warrants  usued  since  the 
uloption  of  tbe  present  Constttution,  to  meet 
current  expenses  incurred  since  said  adoption, 
wbeie  such  levy  is  in  excess  of  tbe  rate  pre- 
Kribed  for  county  purposes  tn  art.  10,  g  11,  of 
liid  Constitution. 

AmoU  T.  Bawkina,  14  West.  Rep.  759,  95 
Uo.  589;  Black  r.  MeOoniate,  108  Ho.  193. 

This  warrant  was  clearly  issued  for  county 
cnrrent  running  expenses,  and  is  clearly  in  tIo- 
lalion  of  tbe  Constitution. 

Ametdy.  Sawfciru,  tupra. 

£reiT  peiBOD  Is  presumed  to  Ieoow  the  law, 
tod  w  knowing  county  officers  and  all  those 
dating  with  them  are  to  contract  and  buy  and 
■ell  witbio  the  prescribed  limits  of  the  law; 
and  if  soy  person  so  deals  with  the  county  and 
C^ts  a  county  warrant,  It  Is  bis  duty  to  see  that 
bitblesB  county  officers  do  not  issue  county 
wtnants  in  excess ot  tbe  reveoueaof  tbat  year. 
Od  iny  other  theoiy  of  tbe  law.  tbe  said  sec- 
tioos  U  and  ISof  article  10  of  the  Constitution  of 
HiMouri  would  bedefeatedand  deprived  of  their 
dear  and  plain  object  and  intaotion  of  making 
officers  carry  on  tbe  county  governments  with- 
in mkt  manmum  running  annual  expenses; 
bot  this  court  nystbe  aaidConatitutlon  Is  self- 
esforciu. 

Sou  V.  Van  Etmv,  76  Ma.  SS7;  8t.  Itmpk 
Awrd^  Pub.  SeM  r.  Patten.  «!  Ho.  444, 


Blaek,  J.,  delivered  the  opinion  of  tbe 
eourt: 

This  is  a  suit  upon  a  duly  protested  war- 
nnt  issued  by  the  County  Conrt  of  Knox 
County  to  George  D.  Bamanl,  dated  the  7th 
day  of  Hay,  18B5.  for  $88.90,  payable  "out 
of  any  money  in  the  treasury  appropriated 
for  contingent  fund."  Barnard  assigned  the 
vanant  to  the  plaintiff  corporation.  Tbe 
defense  is  tbat  the  debt  for  which  the  vrarrant 
«at  issued  was  created  after  tbe  county  eourt 
had  issued  warrants  in  excess  of  tbe  revenue 
for  1835.  In  anticipation  of  this  defense,  it 
ii  alleged  in  the  pctUioo  tbat  though  the 
couDty  court  had  issued  warrants  in  excess 
ot  w  total  revenue  for  that  year,  still  tbe 
laintifl's  debt  waa  created  by  law,  and  not 
7  tbe  act  of  the  county  court,  and  that  the 
county  debta  for  that  year  created  by  law 
vere  leaa  than  the  county  revenue  for  tbe 
•ioe  year.  The  case  was  tried  on  the  fol- 
lowing agreed  facts :  "  That  on  tbe  7th  day 
f>f  Hay,  1685,  tbe  clerk  of  the  County  Court 
of  Knox  County.  Hissoori,  bought  from  Qeo. 
D-  Barnard  certain  books  and  stationery  for 
983.90.  That  said  books  and  stationery  were 
Mitable  and  necessary  for  the  use  of  said 
ULB.A. 
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clei^  In  bis  s^id  official  capacity.  That, 
thereupon  said  Barnard  presented  said  bill 
for  said  books  and  stationery  to  tbe  county 
court  of  said  countv,  whidi  said  court  au- 
dited and  allowed  aald  blll.'and  issued  the 
warrant  filed  herein.  .  .  .  Tbat  there  is 
no  money  in  defendant's  treasury  now  to  pay 
the  same.  That  at  tUe'tim'e  of  issuing  said 
warrant  the  said  county  court  had  issued 
warrants  in  excess  of  uie  total  revenue  of 
said  county,  for  tbe  year  18H6,  raised  by  a 
le^  of  60  cents  on  the  $100  and  from  1  icensea 
and  other  sources;  but  excluding  cbe  war- 
rants issued  during  said  year  for  support  of 
paupers,  and  roads,  and  bridges,  the  remain- 
der did  not  exceed  such  50  cents  on  the  |100. 
.  .  .  That  no  vote  of  the  people  of  the 
county  on  the  question  of  paying  this  war- 
rant, or  the  creation  of  tbe  debt  evidenced 
thereby,  baa  ever  been  had.  The  annual 
revenue  of  the  county,  to  the  extent  of  tiie 
60  cents  on  the  SlOO  valuation.  Is  now  en- 
tirely consumed  by  tbe  ordinary  annual  ex- 
penses of  the  county  government."  Tbe 
provisions  of  the  Constitution  to  be  con- 
sidered tn  tbe  disposition  of  this  case  are 
found  In  sections  11  and  IS  of  article  10. 
Tbe  first  provides:  "For  county  purposes 
tbe  annual  rate  on  property,  in  counties  hav- 
ing six  million  dollars  or  less,  shall  not,  in 
the  aggregate,  exceed  fifty  cents  on  the  one 
hundred  dollars  valuation."  The  same  sec- 
tion fixes  tbe  maximum  annual  rate  of  taxes 
for  city  and  town  purposes  and  tor  school 
purposes,  and  contains  uiese  exceptions :  (1) 
tbe  annual  rate  for  school  purposes  may  be 
increased  to  a  designated  amount  by  a  ma- 
jority vote  of  the  taxpayers;  (3)  the  rate 
may  be  increased  by  atwo-tblrds  vote  for  the 
purpose  of  erecting  public  buildings.  Tbe 
rate  allowed  to  each  county  is  to  w  ascer- 
tained by  the  amount  of  taxable  property 
therein,  according  to  tbe  last  assessment. 
"Said  restrictions  as  to  rates  shall  apply  to 
taxes  of  every  kind  and  description,  whether 
general  or  special,  exrept  taxes  to  pay  valid 
indebtedness  now  existing,  or  bonds  which 
may  be  issued  in  lenewal  of  such  indebted- 
ness." Section  13  declares:  "No  county 
.  .  .  shall  be  allowed  to  become  indebted 
in  any  manner,  or  for  any  purpoee,  to  an 
amount  exceeding  In  any  year  the  income  and 
revenue  providea  for  such  vear,  without  the 
assent  of  two  thirds  of  tlie  voters  thereof 
voting  at  an  election  to  be  held  for  that  pur- 
pose ;  nor  in  cases  requiring  such  assent  shall 
any  indebtedness  be  allowed  to  be  incurred 
to  an  amotmt,  including  existing  indebted- 
ness. In  the  aggregate,  exceeding  five  per 
centum  on  tbe  value  of  the  taxable  property 
thecein, "  etc.  The  Statute  makes  it  the  duty 
of  the  county  court,  at  its  Mav  term  in  each 
year,  to  divide  the  revenue  collected,  and  to 
be  collected,  into  five  designated  and  de- 
scribed funds,  one  of  which  Is  a  contingent 
fund,  not  to  exceed  me  fifth  of  tbe  total  rev- 
enue of  tbe  county  for  county  purposes  for 
any  one  year ;  ana  each  fund  is  declared  to 
be  a  sacKd  fund  for  tbe  purpose  for  which 
It  is  designated.  Sections  6818,  6819,  Rev. 
Stat.  1879. 

In  1875,  and  prior  thereto,  many  of  tbe 
counties  and  cities  in  this  State  were  bur- 
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dened  with  debU  because  of  bonds  issued  in 
aid  of  railroads,  some  of  wliich  were  never 
built,  and  oa  account  of  extravagance,  frauds 
and  defalcations  of  officials.  To  put  an  end 
to  this  state  of  affairs,  the  Constitution 
adopted  in  that  year  dmied  to  any  county  or 
city  the  right  to  thereafter  take  stock  in  or 
loan  its  credit  to  any  railroad  company  or 
other  corporation,  and,  by  the  two  sections 
before  mentloaed,  sought  to  bring  the  ad- 
ministration of  county  affairs  to  a  cash  basis. 
As  said  in  v.  Earl,  87  Mo.  246,  the 

evident  purpose  of  the  framers  of  the  Con- 
stitution, and  the  people  in  adopting  ft,  was 
to  abolish,  in  the  administration  of  county 
and  municipal  government,  the  credit  sys- 
tem, and  establish  the  cash  system,  by  limit- 
ing the  amount  of  tax  which  might  be  im- 

g(»ed  by  a  county  for  county  purposes,  and 
y  limiting  the  expenditures  In  anr  given 
year  to  the  amount  of  revenue  which  such 
tax  would  bring  into  the  treasury.  We  do 
not  understand  counsel  for  the  appellant  to 
dispute  these  propositions';  but  tne  claim  is 
made,  and  presaed  with  much  vigor,  that 
section  13  abes  not  include  debts  like  that 
for  which  the  warrant  in  question  was  given. 
The  line  of  argument  is  this:  As  the  Stat- 
ute makes  it  the  dutv  of  the  county  clerk  to 
provide  suitable  boobs  and  stationery  for  his 
office  (8  628,  Rev.  Stat.  1879),  a  debt  created 
for  such  a  purpose  Is  not  one  incurred  or 
created  by  the  county  court,  but  is  a  debt 
created  by  law,  and  sucli  debts  are  not  witliiu 
the  prohioitlon.  Authorities  are  cited  which 
give  support  to  such  a  distinction:  Grant 
JUunty  V.  Lake  County,  17  Or.  458;  Barnard 
V.  Knox  County,  87  Fed.  Rep.  668,  3  L.  R. 
A.  436,  and  BMinM  v.  L(Uce  County,  84  Fed. 
Rep.  846.  The  case  last  cited,  it  may  be 
olisfflrred,  was  reversed  by  the  Supreme  Court 
of  the  United  States.  ISO  U.  B.  662,  83  L. 
ed.  1060. 

On  the  other  hand,  the  Constitution  of 
Colorado  contains  this  provision :  "And  the 
affgregate  amount  of  indebtedness  of  any 
county  for  all  purposes,  exclusive  of  debts 
rontracted  before  the  adoption  of  this  Con- 
stitution, shall  not  at  any  time  exceed  twice 
tiie  amount  above  limited,  unless,"  etc.  The 
supremo  court  of  that  State  said,  when 
speaking  of  this  clause:  "The  limitation 
being  applicable  to  all  debts,  irrespective  of 
their  form.  it.  follows  that,  in  determining 
the  amount  of  county  indebtedneas,  county 
warrants  are  to  be  taken  into  account,  and 
any  warrant  which  increases  the  indebtedness 
over  and  beyond  the  limit  fixed  is  In  viola- 
tion of  the  constitutional  jpro^lon,  and 
void."  Peoj^e  v.  May,  9  Colo.  80-98.  Tht 
Circuit  Cdnrt  of  the  United  States,  in  RotKnt 
V.  Lafte  County,  supra,  when  having  under 
consideration  the  clause  of  the  Colorado 
Constitxition  before  quoted,  held  that  war-' 
rantA  issued  for  fees  of  witnesses,  jurors, 
constables,  and  sheriff  were  not  within  the 
prohibition,  because  Issued  in  payment  of 
(Compulsory  obligiitions ;  and  hence  it  was  no 
defense,  in  an  action  upon  such  warrants, 
that  at  the  time  they  were  Issued  the  Ihnit 
fixed  by  the  Constitution  had  been  reached. 
Tlie  Supreme  Court  of  the  United  SUtes, 
when  speaking  upon  fhla  question  In  the 
18  L.  R.  A. 


'  same  case.  Said :  "Neither  can  we  assent  to 
the  proposition  of  the  court  below  that  there- 
is,  as  to  this  case,  a  difference  between  in-~ 
debtedness  incurred  by  contracts  of  the  county 
and  that  form  of  debt  denominated  'com- 
pulsory obligations. '  The  compulsion  waa 
Imposed  by  the  Legislature  of  the  State,  even 
if  It  can  be  said  correctly  that  the  compulsion 
was  to  incur  debt ;  and  the  Legislature  could 
no  more  Impose  it  than  tbe'county  could 
voluntarily  assume  It,  as  against  the  disabil- 
ity of  a  constitutional  prohibition.  Nor 
does  the  fact  that  the  Constitution  provided 
for  certain  county  officers,  and  authorized 
the  Legislature  to  fix  their  compensation  and 
that  of  other  officials,  affect  the  question. 
.  .  .  In  short,  we  conclude  that  article 
six,  aforesaid,  is  a  limitation  upon  the  power 
of  the  county  to  contract  any  and  all  indebt- 
edness, including  all  such  as  that  sued  upon 
in  this  action ;  and  therefore,  under  the  stip> 
ulation  already  set  forth,  the  county  is  en- 
titled to  judgment. "  Lake  County  v.  RoUins, 
180  U.  8.  662,  83  L.  ed.  1060.  A  clause  In 
the  Constitution  of  Illinois  declares  that  "no 
county,  city,"  etc.,  "shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any 

Surpose"  beyond  a  stated  amount.  Yet  the 
ectsions  of  the  supreme  court  of  that  State' 
recognize  no  such  distinction  as  that  sought 
to  be  made  in  the  case  at  bar.  Tlie  result  of 
the  decisions  of  that  court  is  that  it  can  make 
no  difference  whether  the  debts  be  created  for 
necessary  current  expenses  or  for  something 
else.  Prince  v.  qiitncy,  105  111.  138.  215. 
The  Supreme  Court  of  Iowa,  when  sp«iking 
of  the  same  clanse  in  the  Constitution  of  that 
State,  says :  **  The  language  of  this  provision 
is  very  general  and  comprehensive.  It  In- 
cludes Indebtedness  incurred  In  any  manner, 
or  for  any  purpose. "  Council  Blnf^  v.  8tm- 
aH,  61  Iowa,  885.  It  is  true,  the  clauses  in 
the  Oonstltntlons  Of  the  States  just  named 
prohibit  the  incurring  of  indebtedness  beyond 
a  specified  per  cent  of  the  assessed  value  of 
the  taxable  property,  while  in  our  Constitu- 
tion the  pronibition  is  against  the  rncurriog 
of  an  indebtedness  in  excess  of  the  revenue 
of  the  particular  year ;  but  we  do  not  see  tliat 
this  difference  affects  the  question  in  hand, 
liie  object  of  all  these  provisions  is  to  fix  a 
limit  to  county  and  municipal  indebtedness. ' 

Our  Constitution,  It  will  be  seen,  first 
limits  the  rate  of  taxation  for  county  pur- 
poses to  50  cents  on  the  $100  valuation  in 
counties  like  the  one  in  question.  This  rate 
may  be  increased,  by  the  assent  of  the  quali- 
Hcd  voters,  for  the  purpose  of  erecting  pub- 
lic buildings,  but  It  cannot  be  Increased,  even ' 
by  sudi  assent,  for  any  other  purpose.  We 
have  held  that  a  county  court  cannot  levy  a 
tax  in  excess  of  the  50  cents  for  any  purpose, 
except  for  the  purpose  Of  erecting  public 
buildings,  and  for  the  purpose  of  paying 
indebtedness  existing  at  the  date  of  the 
adoption  of  the  Constitution.  AtruM  v. 
BwA:irW,  95  Mo.  969,  14  West.  Rep.  799; 
Blaekx.  McOmigle,  103  Mo.  198.  The  max- 
imum limit  of  the  rate  of  taxation  for  coubtf 
purposes  being  thus  fixed,  section  13,  to  re- 
peat, declares:  "No  cohnty.  city,  ;  ,  . 
shall  be  allowed  to  become  indented  In  any 
manner,  or  for  any  purpose,  to  sn  amount 
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eioeedlng  In  any  year  the  Income  mod  revenue ' 
jMOrided  for  such  year. "   As  to  counties  the 
only  exception  is  that,  with  the  assent  of  the 
Totm,  the  expenditures  may  be  increased  for 
the  erecti(Ki  of  a  court-house  or  jail.  The 
laogua^  just  quoted  Is  clear  and  explicit, 
and  construes  itself.   It  is  broad  and  com- 
iw^iMwiTe  as  to  the  character  of  the  Indebt- 
edntss.    It  includes  indebtedness  created  in 
■ay  manner,  or  for  any  purpose.   This  strong 
•od  comprehensive  language  admits  of  no 
distinction  between  debts  created  by  a  county 
court  and  debts  created  by  law.   In  a  sense, 
all  county  debts  are  created  by  law ;  for  the 
flomitieB  possess  tlwse  powers,  and  those  only, 
wbidi  are  conferred  upon  them  by  the  Cod- 
ititatitm  And  laws  of  the  State.    While  it  is 
the  duty  of  the  county  court  to  care  for 
ptopeTs  and  inmoe  persona,  and  to  build 
M^iea  and  repair  nr.ds,  sttll  the  county 
court  is  governed  by  the  Statute  in  the  per- 
forsiance  of  these  duties.    Debts  incurred 
for  such  purposes  may  be  called  debts  created 
by  law,  as  well  as  debts  Incurred  by  the 
county  clerk  for  books  and  stationery.  Nor 
does  It  make  any  difference  that  the  debt  In 
qnestion  was  created  by  the  clerk  instead  of 
toe  county  court.   The  clerk,  in  the  purchase 
of  the  books  and  stationery,  acted  as  a  county 
eflloer.   Tbe  debt  Incurrea  by  htm,  if  he  did 
not  exceed  its  authority,  Is  just  as  mcch  a 
county  debt  as  one  incnsred  by  the  coun^ 
court.   Tbe  law  confers  upon  various  county 
ofHcsfB  tbe  power  to  create  debts  for  desig- 
nated purposes,  but  tbe  debts  are  all  county 
debts  when  chargeable  to  the  county.  The 
county  clerk,  county  court,  and  other  county 
officers  must  take  notice  of  these  cqnstitu- 
tmal  limitations,  and  exercise  the  powers 
ooDfvrrcd  upon  them  in  subordination  to  such 
restrictions.    To  hold  otherwise  ie  to  say  the 
clerk  aad  other  ofRcera  may  execute  statutory 
powers  in  excess  of  constitutional  restric- 
tions, and  thus  make  tlie  statute  laws  override 
tbe  Coastitution.   It  Is,  of  course,  a  haidship 
to  the  plalatiir  to  declare  thia  warrant  worth- 
less, but  we  cannot  dispose  of  the  question 
on  any  such  a  surface  view  of  the  matter. 
Hk  Cionstftntion  seeks  to  protect  the  citizen 
sod  taxparer,  and  their  rights  are  not  to  be 
Dvn-lookea.  It  is  the  duty  of  persons  dealing 
with  counties  and  county  oflScials,  as  well  as 
of  county  officials  Uieraselves.  to  take  notice 
of  the  limit  prescribed  by  tbe  Constitution. 
1  Dillon,  Hun.  Corp.  4Ui  ed.  §  184a. 

Boliciting  agents,  contractors,  and  others 
«ho  deal  with  county  oQlclals,  must  see  to  it 
ttst  tbe  limit  of  county  indebtedness  is  nbt 
acceded,  and,  if  they  Ml  to  do  this,  they 
most  soff«T  tbe  oonaequences.  Unless  this  is 
■0,  there  |g  an  end  to  all  effort  to  bring  about 
an  economical  and  honest  administration  of. 
*=°*»>ty  sffaiiB.     U  l^is  scheme  of  county 
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finances,  built  up  by  the  Constitution,  Is  a 
mistake,  or  if  it  produces  great  hardships  in 
some  counties,  the  remedy  is  with  the  people, 
and  not  with  the  courts.  "  What  a  court  has 
to  do  is  to  declare  the  law  as  written,  leaving 
it  to  tbe  pec^le  themselves  to  make  8U(£ 
changes  as  new  circumstances  may  require." 
Cooley,  Const.  Lim.  4th  ed.  67. 

Tbe  plaintiff  insists  that  there  Is  no  sub- 
stantial difference  between  this  case  and 
Pother  V.  DouglM  Omntf,  87  Ho.  SiO.  In 
that  case  the  plaintiff  sued  Douglas  County 
for  services  performed  by  blm  as  jailer  of 
Greece  County,  in  keeping,  boarding,  cloth- 
ing, and  taking  to  court  prisoners.  The  in- 
deBte.  dnesB  was  Incnrred  under  section  6090, 
Rev.  Stat.  1879.  The  agreed  statement 
showed  "that,  at  tbe  time  the  fee-bill  was 

firesented  to  the  cotmty  court,  the  revenue 
or  said  years  was  expended,  and  the  same 
could  not  be  paid  wltJiout  issuing  warrants 
in  excess  of  we  income  and  revenue  for  said 
years."  On  this  stBtemmt  we  held  that  plain- 
tiff could  recover.  It  is  to  be  observed  that 
tbe  agreed  statement  in  that  case  did  not 
show  that  the  retenues  had  been  expended 
when  the  indebtedness  was  incurred!  Fot 
aught  that  appears,  there  may  have  been 
revenues  unexpended  aad  set  aimrt  to  the 
proper  fund  when  tlie  indebtedness  was  con- 
tracted.' Oir  opinion;  however,  is  not  placed 
on  any  such  ground.    It  is  placed  upon 

CuooB  which'  would  ioolnde  the  case  in 
d,  and  which  are  inconsistent  -with  what 
has  been  said  on  the  present  occasion.  Tiiere 
is,  of  course,  a  difference  bctnesn  the  facts 
in  that  case  and  the  facts  in  the  present  one ; 
but  the  Constitution  takes  no  notice  of  such 
differences.  That  case  is  ttierefore  overruled. 

Now,  the  agreed  statement  in  tbis  case  does 
not,  in  terms,  say  that  the  amtingeot  fund 
set  apart  for  1^85  tiad  been  exhausted  when 
the  books  and  stationery  were  purchased  ;  but 
it  does  show  that  the  .warrant  was  Issued  at 
the  date  of  tbe  purchase,  and  that  at  that 
time  the  county  court  had  issued  warrants  in. 
excess  of  the  total  revenue  for  that  year. 
This  statement  must  be  taken  in  connectioa 
with  the  petition,  which  is  framed  upon  tbe 
theory  that  the  whole  of  the-revenue  bad  been- 
consumed,  unless  warrants  issued  for  the 
support  of  paupers  and  for  baildlng  bridges 
and  repairing  roads  are  to  be  excluded.  We 
think  It  sufficiently  appears  that  the  contin- 
gent fund  had  been  consumed  when  the  debt 
sued  for  was  incurred.  Indeed,  this  propofii- 
tion  is  not  questioned  in  the  briefs.  The 
warrant  was  issued  in  violation  of  the  Cou- 
stitutton,  and  is  void. 
Ju^Btnmt  affirmed. 

Ba.rolm7»  J.,  absent  The  other  Judges-- 
concur. 
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Seglnald  B.  DANIELS 
«. 

NEW  YORK  A  NBW  ENGLAND  ». 
CO. 
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A  railroad  eompanx  owea  a  boy  who  is 
a  mere  trespaaaer  dn  Ue  land  no  duty 

to  keep  its  tuTD-table  loMCe  (xmdltlon;  and  do 
tnduoement  or  lavitaUoo  to  bim  to  go  upon  tbe 
premiaee  can  be  implfed  from  tbe  ftct  that  the 
«ltuatlon  and  condition  of  the  tura<table  were 
such  as  to  be  likely  to  attract  mbUum  a  boy  of 

(September  8, 1801.) 

I EXCEPTIONS  by  defendant  to  rulings  of 
J  tlie  Superior  Court  for  Suffolk  County 
(MnsoD,  Gh.  J.)  madeduring  the  trial  of  an  ac- 
liou  brought  to  recover  damages  for  persoual 
injuries  alleged  to  have  been  caused  by  Ue- 
ieudsDt's  n^ligence,  which  resulted  in  the 
diteciioo  of  a  Tardict  In  defendant*!  favor. 
OwiTuled. 

The  facU  am  mffldeotly  itated  In  tb'^ 
opiofffli. 

JfeHra,  Everett  W.Bnrdett  and  Charles 
A.  Snow  for  plaintiff. 

JfMMV.  CIimtIm  a.  Prince  and  R.  D. 
WeefcoB-Smitk  for  defendant. 

Lathrop*  J.,  deliveied  the  opinion  of 

the  court : 

The  plaintiff  doea  not  contend  that  he  had 
any  ezpreaa  Invitation  from  the  defendant  to 


enter  upon  its  premiaes,  but  tliat  he  was  en- 
ticed or  allured  by  the  atCractiv..Qess  of  tiie 
turn-table ;  and  me  propoaition  of  law  upon 
which  he  relies  is  tbat  if  a  railroad  coni' 
pany  leaves  a  tarn-table  unlocked  or  ua- 
guarded  upon  ita  own  premiaes,  near  a  pub- 
lic highway,  or  in  an  open  or  exposed  posi- 
tion near  the  accustomed  or  probable  place  of 
resort  of  children,  it  is  lor  the  jury  to  deter- 
mine, oven  in  the  absence  of  other  evidence  as 
to  the  attractive  nature  of  the  turn-table, 
whether  it  is,  in  and  of  Itself,  calculated  to 
attract  childron,  and  wUother  a  child  injured 
upon  it  was  in  fact  attracted  or  allurod  by 
it:  that,  if  so  allured  or  attracted,  the  child 
comes  upon  the  premises  of  the  railroad 
company  tbrough  its  implied  invitation  or  in> 
ducement,  and  is  not  a  bare  licensee  or  tres- 
passer ;  and  that  the  company  owes  to  such 
child  the  duty  to  refrain  from  ordinary  neg- 
ligeace  with  respect  to  the  condition  and 
management  of  Its  turn-table. 

Tbe  turn-table  is  stated  In  tlie  exceptions 
to  have  been  five  or  six  hundred  fc^t  from  a 
highway  crossing  the  railroad,  snd  six  hun- 
dred feet  from  another  highway  onmsing. 
Shortly  before  the  accident,  the  plaintiff  and 
some  other  boys  were  at  a  station  on  tbe  rail- 
road, which  appears  by  a  plan  used  at  the 
trial  to  have  been  about  one  thoumnd  feet 
from  the  turn-table ;  that  they  tbea  asked 
some  train-men  who  were  switching  cars  on 
the  tracks  adjacent  to  the  turn-table  to  let 
them  ride  on  the  cars,  and,  on  being  refused, 
went  to  the  turn-table.  Tbe  only  thing 
stated  in  the  exceptions  to  show  that  the  tum- 


ITOTX— itoflroad  Mmponv;  dtitv  to  avoid  taSttrv  to 
tretpamorson  ita  vremiaeg. 

A  railroad  company  Is  under  no.obiifatlon  to  lo- 
cate Its  trat^  construct  fences,  and  adjust  tbe 
running  of  fts  trains  so  as  to  make  It  safe  for  chil- 
dren unlawfully  to  trespass  on  ita  right  of  way. 
Horrlssejr  v.  Providence  ft  W.  U.  Go.  1  New  Eng. 
Bep.  OB,  U  B.  L  Kl. 

Extra  precautions  are  not  required  of  a  rolhroad 
company.  In  anticipation  of  the  intrusion  of  tres- 
passers, even  though  they  be  children.  (BIddle  v. 
Heetonvllle,  H.  ft  F.  P.  B.  Co.  8  Cent.  Bep.  Mb,  112 
Pa.  661);  but  when  they  do  so  Intrude  and  are 
known  to  be  In  an  Improper  place,  they  muit  not 
be  so  wholly  neglected  as  to  leave  tbem  In  danger 
of  thoir  llres  and  limbs.  Ibid.;  Bine  v.  Chicago  ft 
A.  B.  Co.  8  West  Bep.  800,  SS  Mo.  SBS. 

Urdinary  care  must  be  used  to  avoid  Injury,  even 
to  a  trespasser.  Pennsylvania  B.  Co.  v,  Lewie,  7B 
Pa.  3B:  Hydraullo  Works  Co.  v.  Orr,  83  Pa.  338: 
Philadelphia  ft  B.  B.  Go.  v.  Hnmmell.  44  Pa.  876. 

Although  a  child  may  be  on  a  car  by  Invitation 
of  the  driver,  yet  where  the  driver  bad  no  author- 
ity to  give  such  Invitation,  the  child  isa  trespasser. 
J>uff  V.  AUegbeny  Valley  B.  Co.  91  Pa.  458. 

A  railroad  company,  in  moving  Its  trains  upon 
the  track,  does  not  owe  to  one  unlawfully  upon 
tbe  track  any  dui?  except  to  not  purposely  or  will- 
fully Injure  htan.  Chicago  ft  E.  I.  B.  Co.  v.  Hedges, 
3  West.  Bep.  m,  lOfi  Ind.  308;  Little  Bock,  M.  B.  ft 
1.  B.  Co.  V.  Haynes,  47  Ark.  487;  Barstow  v.  Old 
Colony  B.  Co.  3  New  Eng.  Bep.  747, 143  Muss.  638; 
Kentucky  Cent  R.  Co.  v.  Oastlneau.  83  Kf.  110; 
3faaser  v.  Chicago,  B.  I.  ft  P.  B.  Co.  68  Iowa,  802. 

Tho  llftbUlty  of  arallroadcompaDy  toa  trespasser 
33  L.  C.  K. 


OD  its  track  must  be  measured  the  conduct  of 
its  employ^  after  they  become  aware  of  his  pres- 
ence there,  and  not  by  their  nngrligenoe  In  falling 
to  discover  falm.  Brown  v.  St.  Louis,  I.  H.  ft  8.  B. 
Co.  SB  Ark.  HO, 

When  the  trespasser  is  an  Infant,  the  imilway 
company  Is  held  bound  to  ezMOlse  a  higher  degree 
of  osre  aod  oauUon  than  to  required  as  to  adults: 
and  tbe  Infant  Is  not  required  to  exerelse  a  disoce- 
tlon  and  prudence  beyond  Its  years.  IndlMiapolls, 
P.  ft  C.  B.  Oo.  V.  Pitzer,  4  WeaL  Bep.  M,  7  West. 
Bep.  8M,  109  Ind.  17». 

Tn  such  case  it  is  their  duty  to  use  all  the  means 
In  their  power  to  prevent  Injury  to  tbe  clilld,  and 
a  failure  ho  to  do  Is  negligence  for  which  the  com- 
pany will  be  liable.  Payne  v.  HumestonftB.  B-iTo. 
70  Iowa,  (Hi;  Indianapolis,  P.  ft  C.  ft,  Co.  v.  Pitser, 
7  West  Bep.  8BS,  lOe  Ind.  im 

A  raUroad  company  Is  not  liable  for  negligently 
causing  ti»  death  of  a  boy  who  was  a  triwpnweron 
the  track,  in  the  absence  of  evldeooe  that  the  ser- 
vants of  the  company  could  have  avoided  the  in- 
Jiu*y  after  discovery  ol  his  perilous  position.  B^v. 
Hannibal  ft  St.  J.  B.  Co.  <  West.  Bep.  301, 68  Mo.  SN. 

TnifHrv  fnm  unguarM  f«im-faMe. 

If  a  minor,  not  having  suffldent  Judgment  or 
discretion  to  know  her  danger,  is  injured  while 
riding  upon  the  turn-table,  ttie  oompony  Is  tisMe 
If  guUty  of  n^llgenoe  In  not  enclosing  or  secur- 
ing the  turn-table;  and  It  Is  not  necessary  to  prove 
wiUf  ul  Intention  to  inflict  injury.  Qulf.  C.  ft  8.  F. 
R.  Co.  V.  Btyroo.  88  Tex.  421.  See  Woodbury  v. 
District  of  Columbia.  8  Cent.  Sep.  798, 5  Hackey, 
Iff. 
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table  was  attractive  Is  that  ft  had  large  up- 
right standards  or  guys,  tweWe  to  fifteen 
feet  In  height,  which  could  be  seen  from  a 
considerable  distance. 

The  cases  upon  which  the  plaintiff  relies 
HUT  be  divided  into  two  olasaeB.  Those  of 
the'flrat  class  rest  upon  the  propositfoa  that 
if  a  tum-tftble  is  of  a  dangerous  nature  and 
character,  when  unlocked  or  unguarded,  in 
a  place  much  resorted  to  by  the  public,  and 
where  children  are  wont  to  go  and  play,  it 
is  tht  duty  of  the  railroad  company  owning 
the  turn-table  to  keep  the  same  securely 
locked  or  fastened,  so  as  to  prevent  it  from 
being  turned  or  played  with  by  children,  or 
to  keep  the  same  guarded.  Sout  v.  Sitntx 
Cits  dp.  Jt.  Ch.i  Dill.  894;  Stom  City  d 
P.  R.  Co,  V.  8Umt,  84  U.  S.  17  Wall.  657. 
21  L.  ed.  745. 

The  decision  of  the  Supreme  Oourt  of  the 
Tnited  States  was  apparently  approved  of 
in  Atthiaon  A  N.  R.  Co.  v.  Bailey,  11  Neb. 
m,  and  followed  ia  Houston  A  T.  G.  R. 
Co.  V.  Simpton,  80  Tex.  108,  in  GulJ,  C.  <ft  S. 
F.  R.  Co.  T.  Styron,  66  Tex.  421,  in  Emn- 
luh  V.  Qvlf,  a  (ft  S.  F.  R.  Co.  57  Tex.  128, 
and  in  Gvh,  C.  fft  8.  F.  S.  Co.  v.  MeWhirter, 
77  Tex.  356.  Bee  also  Briber  v.  AiiieviUe 
«  A  fl.  a>.  25  S.  C.  24 ;  FergHmm  v.  Ooium- 
InuAR.  R.  Go.  75  Ga.  637,  77  Oa.  102. 

I'be  second  class  of  cases  proceeds  upon 
the  doctrine  of  constructive  invitation ;  that 
is  that  if  a  person  is  allured  or  tempted  by 
some  act  of  a  railroad  company  toenter  upon 
its  land,  he  is  not  a  trespasser.  And  it  is 
held  tiiat  leaving  a  tnni-table  unguarded  is 
such  an  act.  .fi>ffS»  v.  MUimukee  dk  St.  P. 
R.  Co.  21  Minn.  207:  O'MaUey  v.  8t.  Pavl, 
M.  *  M.  R.  Co.  48  Minn.  289;  Kanms  Gent. 
R.  Go.  7.  FitzgimmoTU,  22  Kan.  686;  Nagel  v. 
Mimuri  Pitc.  R.  Co.  75  Mo.  658. 

The  decision  of  the  Supreme  Court  of  the 
Tnited  States  in  BUmx  City  A  P.  R.  Co.  T. 
SlaiA  Tests  upon  the  proposition  stated  by 
Jfr.  Juaiee  Hunt,  "tiiat  while  a  railway 
compttny  is  not  bound  to  the  same  degree  of 
care  in  regard  to. mere  strangers  who  are  un- 
lawfally  upon  its  premises  that  It  owes  to 
passengers  ctmvevea  by  it,  it  is  not  exempt 
mm  lesponsibilfty  to  such  strangers  for  in- 
juries arising  from  itfl  negligence  or  from 
itB  tortious  acts."  The  cases  cited  in  sup- 
port of  this  proposition  are  Lynch  r.  Murdin, 
1  0.  B.  2%;Birgev.  Oardiner,  19  Conn.  607  ^ 
T*a\fy  V.  NoruBi^  A  TV.  R.  Co.  26  Conn.  591 ; 
Art  V.  Hotbrook,  4  Bing.  628. 

With  the  exception  of  Daiey  v.  Norvnch  d 
^.  R.  Co.,  all  of  these  cases  come  within 
other  rales  or  within  well-defined  excep- 
liens  to  tiw  general  rule  that  a  landowner 
own  no  dnty  to  a  trespasser  except  he  must 
not  wantonly  or  intentional ly^injure  him  or 
expose  him  to  injury. 

Igneh  V.  Mvrdin,  mpra,  rests  upon  the 
doctrine  that  if  a  person  unlawfully  places 
u  obstruction  in  a  way.  he  is  liable  to  a 
diild  who  is  injured  thereby,  although  the 
child  wrongfully  meddles  with  the  obstruc- 
WoD.  The  contrary,  however,  was  held  in 
T.  Maeile,  2  Hurlst.  &  C.  744,  and 
«  Mangm  v.  Atterton,  L.  R.  1  Exch.  289. 
u  Lane  <t.  Atlantic  Work$,  111  Mass.  136, 
ue  plaintifl  was  fotmd  to  tw  withont  fault, 
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and  not  a  trespasser.  See  also  Clark  t. 
(Mambert.  L.  R.  8  Q.  B.  Div.  887;  Avsit 
V.  Deveney,  3  Cusb.  800. 

Birffe  v.  Oardiner,  mpra,  rests  upon  the 
doctrine  that  an  owner  of  land  has  no  right 
to  use  his  land  near  a  highway  in  sudi  a 
manner  as  to  make  it  a  public  nuisance.  TO' 
the  same  effect  is  Byaraulic  Works  Co.  v. 
Orr.  88  Pa.  882. 

Bird  V.  HolWook,  ewpra,  decides  that  a 
landowner  cannot  lawfully,  without  giving 
notice,  set  traps  upon  his  own  land  for  the 
purpose  of  injuring  trespassers;  and  ttiat.  if 
a  person  is  Injured  by  such  a  trap,  he  mar 
recover.  And  In  Connecticut  the  rule  fs 
held  to  be  the  same  though  no  notice  1» 
fl^ven.  Johntmx  v.  ^tivrrnn,  14  Conn.  1. 
This,  as  pointed  out  by  Morton,  J.,  in 
MarbU  T.  Rom,  124  Mass.  44,  49,  proceeds 
upon  the  ground  that  the  owner  of  land  can- 
not wantonly  injure  a  trespasser.  The  case 
of  a  trespasser  injured  by  a  vicious  animal 
stands  upon  the  same  footing.  JVotMs  t. 
Boa.  mpra. 

The  owne^  of  land  adjoining  a  public 
street  is  undoubtedly  liable  for  an  excavation 
made  by  him  ttwrein.  If  the  land,  with  hie 
consent,  has  for  a  long  time  been  used  by 
the  public  as  a  street.  Larue  v.  Fkrren 
Hotel  Co.  116  Mass.  67;  B«ek  v.  Oirter,  68 
N.  Y.  283. 

The  case  of  Daley  v.  2Vimoich  dk  W.  R.  Co. , 
supra,  so  far  as  it  tends  to  support  tlie  re- 
sult reached  in  Siotex  City  <ft  P.  R.  Co.  v. 
Stout,  mpra,  must  be  considered  as  overruled 
by  IMan  v.  Jfiw  T<rrk,  N.^B.  AH.  B.  Co.,  58 
donn.  461. 

The  Court  of  Appeals  of  New  York  has 
stated  in  a  well-considered  case  that  it  does 
not  uphold  the  decision  in  fHoux  City  &  P. 
B.  Co.  V.  ^ut,  mpra,  and  although  it  seeks 
to  distinguish  that  case  from  the  one  before 
it,  the  difference  between  tlie  two  cases  is 
not  very  apparent.  MeAipin  v.  PowU,  TO 
N.  Y.  126.  In  this  case  tlie  plaintiff's  in- 
testate, a  boy  in  his  tenth  year,  stepped  out 
of  a  window  of  the  house  in  which  he  hveA- 
upon  tbe  platform  of  a  flre-escape  and  fell 
through  a  trap  door  therein,  which  was  in- 
securely fastened.  Hie  defendant  was  the 
landlord  of  the  house  and  it  was  his  duty  to 
keep  the  flre-escape  in  order.  It  was  held 
that  he  owed  no  duty  to  one  who  was  using 
the  fire-escape  for  his  own  pleasure  ;  and  that 
the  defendant  was  not  liable. 

In  Froet  v.  Saatern  R.  Co.,  64  N.  H.  320, 
4  New  Eng.  Rep.  527,  the  plaintiff,  a  boy 
seven  years  of  age,  was  Injured  while  play- 
ing upon  a  turn-table  of  t^e  defendant's  rail- 
road. The  ground  upon  which  he  sought  to 
recover  was  that  he  was  attracted  to  the  turn- 
table by  the  noise  of  boys  playing  upon  it. 
The  turn-table  was  on  the  defendant's  land 
about  sixty  feet  from  a  public  street,  in  a 
cut  with  iiigb,  steep  embankments  on  each 
side,  and  was  insecurely  fastened.  It  was 
held  that  the  plaintiff  was  but  a  trespasser ; 
and  that,  under  tbe  circuinstaoces,  the  de- 
fendant owed  him  no  duty.  Tlie  court  ex- 
pressly refu9e<l  to  follow  the  case  of  Sioux 
City  &  P.  R.  Go.  V.  Stout,  mpra. 

On  the  question  whether  the  defendant  was 
liable  on  the  ground  of  an  implied  invlta- 
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tion,  Clark.  J.,  iftdellTOring  the  opinion  of 
the  court,  uid :  ' "  One  haviog  in  his  poBBM* 
sioD  agricuUaral  or  mechanical  tooU  i«  not 
responsible  for  injuries  caused  to  trespassers 
iij  careless  handling,  nor  is  the  owner  of  a 
fruit  tree  bound  to  cut  it  down  or  inclose  it, 
or  exercise  care  in  securing  the  staple  and 
lock  with  whiuh  his  ladder  is  fastened,  for 
the  protection  of  trespassing  boys,  who  may 
be  attracted  by  the  fruit.  Neither  is  the 
owner  or  occupant  of  premises  upon  which 
there  is  a  natural  or  artificial  pond,  or  a  blue- 
berry pasture,  legally  required  to  exercise 
care  in  securing  his  gates  and  bars  to  guard 
against  accidents  to  straylog  and  trespassing 
children.  The  owner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe ; 
and  the  (act  that  the  trespasser  ie  an  infant 
cannot  have  the  effect  to  raise  a  duty  where 
Done  otherwise  exists." 

Subject  to  the  exceptions  we  have  liefore 
stated,  and  to  some  others  which  it  is  not 
necessary  more  particularly  to  refer  to.  an 
owner  of  land  may  use  his  iand  in  such  man- 
ner as  he  sees  fit ;  and  if  a  trespasser  or  mere 
licensee  te  injured  he  cannot  complain  that, 
if  tite  owner  aad  used  it  in  a  more  careful 
manner,  no  injury  would  hare  resulted. 
ilouimU  V.  Stayth,  7  C.  B.  N.  8.  7«1.  and 
cases  cited.  Cla/rk  v.  Manchester,  62  N.  H. 
576;  JiTiMv.  liieman,  68  Wis.  271 ;  (hamlich 
V.  Wvm,  86  Pa.  74;  CauUtf  v.  Pittibmgh,  C. 
A  St.  L.  B.  Ga.  MPh.  988  ;  GilU»ine  v.  Mc- 
Ooiran,  100  Pa.  144 ;  Hargreava  v.  Deacon, 
35  Mich.  1.  See  also  Suxtny  v.  Old  CoUmy  dt 
J^.  N.  Co.  10  Allen.  808;  Metcalfe  v.  Cunard 
tHeamship  Co.  147  Mass.  66.  6  New  Eng.  Rep. 
SOd,  and  cases  cited  ;  BartUm  v.  Old  Colony  R. 
Co.  148  Mass.  52S,  8  New  Eng.  Itep.  746. 

In  Jt^naon  v.  Bo$ton  A  M.  R.  Co. ,  125  Mass. 
the  plaintiff  bought  a  ticket  of  the  de- 
fendant corporation,  which  entitled  her  to 
be  carried  from  Boston  to  Lawrence.  She 
went  as  far  as  Somerrille,  a  way  station,  and 
there  left  the  cars  and  went  to  a  bouse  near 
by,  intending  to  take  a  later  train  for  Law- 
MDce.  Afer  remaining  at  the  house  for 
awhile,  she  returned  to  tbe  station,  and, 
while  crossing  tbe  tracks  to  the  station  of 
another  railroad  corporation  to  meet  her  son, 
was  injured.  The  space  t>etween  the  two 
stations  was  partly  planked  and  partly  filled 
in  with  earth  so  as  to  form  a  convenient  pas- 
sageway ;  and  evidence  was  offered  that  a 
large  number  of  passengers  were  In  the  habit 
of  using  this  space  as  tJlte  plaintiff  was  using 
it ;  and  that  no  notice  or  warning  to  the  con- 
trary had  been  posted.  It  was  held  that  the 
evidence  failed  to  show  that  the  defendant 
lield  out  any  inducement  to  the  plaintiff  to 
«nter  its  premises ;  that  the  use  of  the  prem- 
ises as  a  passageway  by  strangers  was  a  matter 
In  which  the  defendant  was  absolutely  pas- 
sive, and  from  which  nothing  was  to  be  in- 
ferred in  favor  of  or  in  aid  the  plaintiff ; 
and  that  the  plaintiff  was  a  mere  intruder, 
and  could  not  recover.  See  also  Wright  v. 
Bo$ioH  (£  M.  R.  Co.  128  Mass.  440. 

In  MorrUaey  v.  EaOem  R.  Co.,  126  Mass. 
877,  a  child,  four  years  of  age,  was  run  over 
by  the  cars  of  a  railroad  corporation  while 
using  the  track  as  a  playground.  There  was 
A  footpath  across  the  tracks  which  was  used 
18  L.  R.  A. 
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by  persons,  but  in  which  the  plaintiff  hnd 
no  rights,  and  by  which,  be  gut  upon  tlie 
track.  Evidence  was  offered  that  the  defend- 
ant had  been  notiSed  that  the  place  was  dan- 
gerous for  children,  and  bad  Wn  requested 
to  place  a  fence  across  the  path.  The  court 
held  that  the  plaintiff  was  a  mere  trespasser 
upon  the  tracK ;  that  no  inducement  or  im- 
plied invitation  had  been  held  out  to  him  ; 
and  that  he  could  not  recover.  There  vus 
some  evidence  in  tliis  case  that  the  eo^ineer 
acted  maliciously,  or  with  ^oaa  and  willful 
carelessness;  and  this  question  was  submitted 
to  the  jury,  who  found  for  the  defendant. 

In  Wright  y.SottondA.  B.  Co..  142  Mass. 
396,  2  New  Eng.  Rep.  725,  tlicre  was  a  well* 
defined  path  leading  to  a  railroad  track,  and 
an  opening  in  a  ri^e  near  the  track,  and  a 
passageway  for  the  path  throu|;b  the  ridge. 
There  was  no  fence  or  obstruction  to  prevent 
persons  from  going  on  the  track  from  the 
path,  and  when  freight  cars  stood  on  the  track 
an  opening  opposite  the  path  was  sometimes 
left.  This  path  had  been  used  by  persons  to 
cross  the  track,  and  no  objection  bad  been 
made  by  the  defendant's  servants  to  persons 
crossing  there,  except  when  cars  were  ap- 
proaching. The  plaintiff,  a  boy  between 
six  and  8«%-en  years  of  age,  was  injured  while 
going  to  school  and  crossing  the  track  by  the 
path.  It  was  held  that  these  facts  would 
not  warrant  the  jury  in  finding  that  the  de- 
fendant had  beld  out  an  inducement  or  invi- 
tation to  the  plaintiff  to  use  the  path  to  cross 
the  track. 

Tlie  case  of  McBacAtrn  v.  Boiton  A  M. 
B.  Co. ,  150  Mass.  515,  came  up  on  demurrer 
to  the  declaration,  which  alleged,  in  sub- 
stance, that  the  d^endant,  a  rauroad  corpo- 
ration, left  a  car  standing  on  one  of  several 
side  tracks  adjoining  a  public  street ;  that 
the  defendant  knew  ^at  one  of  the  doors  of 
the  car  was  insecurely  fastened,  and  was  lia- 
ble upon  receiving  a  slight  touch  to  fall  to 
the  ground ;  ttiat  tbe  defendant  well  knew 
that  said  car  then  was,  and  would  be,  an  en- 
ticing, attractive,  and  inviting  object  to 
children ;  and  well  knowing  t£ut  uiildrcn 
there  were,  and  long  prior  tbsreto  had  been, 
accustomed  to  play  in,  upon,  around,  and 
about  such  cars  as  might  happen  from  time 
to  time  to  be  placed  upon  any  of  said  side 
traclu;"  that  the  plaintiff,  wing  then  up- 
wards of  eleven  years  of  age,  was  travelinc 
upon  tbe  street  in  the  vicinity  of  the  sttft 
track  upon  which  the  car  was  standing,  "'and 
saw  said  car  with  its  open  door,  and  was 
thereby  enticed  and  invited  to  look  into  said 
car,  and  thereupon  did  undertake  to  look  into 
said  car  exercising  therein  as  much  care  as 
could  reasonably  be  expected  of  a  child  of 
bis  years  and  capacity ;  and  that  in  attempt- 
ing to  look  into  said  car  he  carefully  touched 
said  door,  and  immediately  said  door  fell 
upon  him, "  and  injured  him.  The  demurrer 
was  sustained,  on  the  ground  that  the  plain- 
tiff was  a  trespasser,  committing  an  unlawful 
act  in  meddling  with  the  defendant's  car; 
that  he  was  not  invited  or  enticed  there  by 
the  defendant ;  and  that  the  defendant  owed 
him  no  duty  to  have  the  car  safe  for  him  to 
visit. 

In  MeCarty  t.  Fitehburjf  B.  <h.,  1S3  Mass. 
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— .  a  child  alK>ut  Ave  fean  old  BtrAved  frpm 
Out  yard  of  the  houw  in  whicib  it  lived  onto 
a  street,  and  thence  Into  the  freight  jud  of 
a  railroad  corporation,  where  it  was  injured.' 
The  freight  j'ard  was  parallel'  with  the  street 
and  there  was  no  fence  between.  It  wte  held, 
in  the  absence  of  evidence  that  a  fence  was 
required  by  Pub,  Stat.,  chap.  118,  §  115, 
that  it  did  not  appear  that  there  wajj  any 
evidence  of  a  breach  of  any  duty  which  the 
defendant  owed  the  plaintiff, 

The  cases  which  we  have  last  cited  are 
conclusive  of  the  one  at  bar,  whatever  may 
Iw  the  rule  elsewhere.  The  plaintiff  was  a 
mere  trespasser  upon  the  laud  of  the  defend- 
ant. We  Snd  no  evidence  of  any  invitation 
by  the  defendant  or  inducement,  held  out  to 
him  to  go  there,  and  no  evidence  of  a  breach 
of  any  duty  which  tt  owed  him.  The  super- 
ior court  rightly  directed  a  verdltit  for  the  de-, 
fendant. 

Btttptiont  fiverrukd. 


ATTORN£T>6BN3BRAXi.  by  Inforniation, 
«. 

George  C.  ABBOTT. 

I  Mm.  ) 

1.  An  faatoBttan  to  d«dlc»te  land  ft>r 
MUIbsIs  •hown  where  a  eorponitloti  formed 
for  eftabltohing  a  tummer  resort  procures  laud 
snd  recordi  plats  thereof  with  open  spaoee  left 
tbereoQ  n^&rked  "park,'^  copies  of  whlob  are,  tot 
the  parpen  of  selling  lots,  hung  In  public  places 
and  dMifbated  about  the  country  as  olcoaUrs, 
sad  ■■HiTSDOM  UN  freely  given  by  those  having 


Non.-J>edfealioi»  <tf  lanOt  Jor  pubHe  paries. 
The  vital  prineiide  of  a  oommoii'lsw  dedication 
for  pubHo  twe  Is  the  Intention,  which  mast  be  un- 
cquirocaUy  manlfetted,  and  clearly  and  satlsfao- 
lorlly  appear  (White  Bear  r.  Stewart,  40  Mioa.  281); 
but  this  hiteoUoD  may  also  be  gathered  from  the 
cnroen'  sots  and  oonduct  in  respect  to  the  property, 
nsrdiiw  T.  Jasper.  U  OsL  «7:  People  v.  Beed.  81  Gal. 
»:  Pfaimps  V.  Day,  S  Cat  80. 

A.a  owner  of  land  who  lays  off  a  town  or  tillage 
ibereon,  and  sells  lots  with  reference  to  a  map 
•bewtaic  the  town  site  to  be  divided  Into  streets, 
etc  and  upoa  whlcft  puUio  squarea  or  plazas  are 
represented,  thweby  makes  an  Irrevocable  dedloa- 
tion  of  the  spaces  represented  as  streets,  equares, 
etc,  totbeuseof  the  public.  San  Leandro  v.  Le 
BMoi).nOaLim 

certain  ownen  of  a  facaet  oS  hind  1^  the 
Kmeofflntoblocksand  lots,as  an  addition  to  the 
City  of  St.  Louis,  and  the  same  was  platted  and  re- 
Mded,  and  there  was  written  upon  the  plat  the 
Tords,  "Ttie  land  marked  'A*  (deeoribiog  It},  Is  to 
he  and  remain  a  common  forever,"  and  known  on 
tlie  record  as  "Kxohange  Square"  It  Is  a  dedication 
by  the  proprietors  of  this  parcel  of  property  to 
pubUc  use  for  a  common.  For  all  other  purposes, 
thnt.  tt  remains  the  property  of  the  ownen.  The 
word  "common"  Is  used  by  the  dedicators  In  Its 
popabr  slcntflcatlon.  as  a  parcel  <tf  land  set  apart 
for  common  and  pubUo  use.  Cummlngs  t.  St. 
l^h.  7  West.  Itep.  274,  SO  Ho.  30. 

It  is  beyond  the  power  of  the  Legislature  to  an- 
tborise  any  other  use  of  property  dedicated  by  pri- 
me owners  than  that  speclfled  in  the  set  of  dcdU 
canon;  nor  can  It  extend  or  enlarge  the  usee,  much 
la*sutho«teanoat-aDd*outsalo<tfpropertT.  Ibfd- 

KLB.A. 


ebargc  of  tfie  safe  thsfb  the  parka  ^aU  slwa^  bf 

,  kept  open.  .         ,  ! 

8.  Oh  boMlBff    bond  ftu*  Ma  half  the 
'  ■haw.fti  the  pratmrnUm  of  aatea  to  wMoh  ■ 
,  stookhMerlQ  aoovpwimoB  ftormed  for  estal»> 
Ushlng  a  summer  xeeort  wlli  bs  entitled,  has  no 

Butita  interest  as  to  give  him  a  voice  io  determin. 
log  the  pcdioy  of  the.oompaoy  or  to  make  hte  as- 
sent to,  or  dissent  Jbom,  Us  proposed  plans  ma- 
■  lerlaL  ' 

8*  Four  4MltliA  alx  dtreetoc*  vbo  own  in 

equal  sharesaQ  uie  stookof  aoorporatlonformed 
for  establlshine  a  summer  resort  uppn  Ita  Und 
may  make  a  binding  dedication  of  portions  of 
such  land  to  the  public  for  parka. 

4.  The  Aacta  that  -verj  little  faaa  beep 
dona  to  adorn  land  claimed  to  have  been 
dedicated  by  UDe  orlgtnator  of  a  summer  resort 
tor  park  purposes,  and  that  that  little  Was  done  by 
the  originator  himself,  who  exercised  some  ooo- 
trol  over  the  tand,arenot  of  much  weight  to  show 
abSenoe  of  tnteotton  to  dedicate. 

5.  The  aceeptance  of  a  dadteatton  of 
land  Ah*  park  pnrpoMa  need  not,  at  com- 
mon law,  be  by  the  town,  nor  need  tt  be  very  spe- 
cific. Acts  by  the  public  at  large  showing  an  ao- 
ceptanoe  are  sufficient  to  devest  the  owner  of  the 
easement. 

6.  Parehaseni  of  real  estate  are  bound 

»  bya  priot-  dedication  thereof  to  the  public. 

7.  One  who  befi>re  pnrchaeiny  land 
■Uhkee  »laborioiu  luTeetlcatlon  of  facts 
tending  to  show  Its  dedication  to  public  use  will 
not.  In  osse  It  proves  to  have  been  so  dedicated, 
be  protected  as  a  purchaser  without  notiee,  al- 
though he  came  to  the  conclusion  upon  either 
law  or  the  tects  ttutt  It  had  not  been  dedltnted. 

(September  8,  leU.) 


The  dUEsreooo  between  a  statutoir  and  eommen- 
law  dedlcBtkm  Is  t]»t  one  vesta  the  legal  tUle  to 
the  ground  set  apart  for  public  purposes  In  a  mu- 
nicipal corporation.  In  trust  for  the  public;  whUe 
the  other  leaves  the  legal  title  in  the  original  owner, 
charged  with  the  sane  rights  and  interests  In  the 
pnbUc  whlob  it  would  have  if  the  fee  was  In  the 
corporation.  Haywood  Co.  v.  Haywood,  6  West. 
Rep.  BS9, 118  m.  8L 

An  aooeptance  will  be  presumed  If  the  gift  Is 
beneflolal;  and  user  is  evidence  that  it  is  ben^olaU 
Abbott  v. Cottage  Clty,8  New  Oig.  Bep.Tn;ll8 
Ham.  621. 

It  will  not  be  contended  that  any  formal  aooept> 
aooe  on  the  part  of  the  publ  Io  Is  neoeesary.  or  even 
practicable.  When  a  proprietor  lays  ott  a  town, 
makeaand  publishes  a  plat  of  It,  showing  the  blocks, 
lots,  streets  and  public  squares,  and  sells  to  various 
parUea  blocks  and  lots,  referring  to  such  plat  in 
describing  them,  the  acceptance  will  be  Implied. 
The  proprietor  in  such  case  deals  with  tbe  public 
In  every  sale  of  a  lot  or  block  under  such  circum- 
stances he  gives  ao  aesurance  that  the  ground,  as 
platted,  shall  remain  Intact.  Carter  v.  Portland,  4 
Or.  SSO;  Ang.  *  D.  Highways.  3d  ed.  1  Itf. 

The  sale  of  lands  by  the  owner  according  to  a  map 
showing  a  street  160  feet  la  width,  and  the  user  of 
80  feet  In  width  of  such  street  by  the  public  for 
years,  constitutes  a  complete  dedication  and  ao- 
oeptance which  cannot  be  affected  by  a  deed  from 
a  subsequent  owner.  XjOgan  v.  Rose,  88  Cal.  SS8. 

Tbe  owner  of  lands  may  devote  and  dedicate 
them  to  public  use.  and  It  Is  now  well-settled  law 
that  a  dedication  of  lands  to  public  use  does  not 
require  tbe  existence  of  a  corporation  In  which  to 
vest  the  title.  Such  a  dedication  will  be  valid,  with- 
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RESKRYATION  br  the  Supreme  Judicial 
Court  for  Briatol  County  (Field.  J.},  for 
tin  opInfoD  of  tbe  fall  court  of  a  proceedfng 
iosiituied  to  enjotn  defendant  from  ioterferiog 
with  tbe  rifilit  of  the  public  to  use  aud  enjo; 
certain  parks  in  the  Town  of  Cottage  City. 
Dtoreefor  plaintiff. 
The  facta  sufQcientlr  appear  in  tbe  opinion. 
Metsn.  Thomas  H.  Statsoa  and  Hose» 
H.  KnmrltoB  for  plaintiff. 

Afatr*.  J.  D.  Ball*  I«.  W.  Howes  and 
Georfi;e  C.  Abbott,  for  defendant: 

A  part  of  tenants  in  common  cannot  make  a 
dedication.   It  requiresall. 

Seott  Y.  State,  1  Sneed,  AdMn 
Jrvn  €b.  7  Cusfa.  861-869;  Washb.  Real  Prop. 
4ih  ed.  p.  654;  Marka  v.  SnBaU.  ISO  Haas.  176; 
BarfJet  v.  Uartov,  12  Mass.  848;  Biotsom  v. 
Brightman,2l  Pick.  283-265;  BatdmnY.  Whit- 
ing, 18  Mass.  57;  Peabody  v.  Minot,  24  Pick.  829. 

The  four  associates  by  their  most  solemn  act 
placed  on  record,  viz.,  their  deed,  have  not 
only  said  the  property  was  free  and  clear,  but 
have  warranted  it  to  be  so,  and  ought  now  to 
be  estopped  and  held  incompetent  to  teadfy 
that  this  solemn  act  of  thdra  was  false. 
1  Greeni.  Ev.  §  23. 

Mr.  Abbott  is  a  bona  flde'purchaser  for  val- 
ue, and  without  notice.  A  purchaser  has  a 
right  to  rely  upon  sueh  evidence  as  the  registry 
of  deeds  anords,  and  if  there  is  no  recorded 
deed,  to  assume  that  the  record  title  is  the  true 
title. 

Dow  V.  Whitney,  6  New  Eng.  Rep.  276,  147 
Mass.  6;  Atty  Oen.  v.  Merrimack  Mfg.  Co.  14 
Gray,  601;  Colorado  C.  d  I.  Co.  v.  United 
8tat6$,  128  U.  8.  807,  81  L.  ed.  182. 

Neither  recording  plans  with  the  word '  'park" 
upon  them  nor  circulating  aucfa  plans  amounts 
to  ■  dedication  on  tbe  part  of  the  owner. 


Com.  V.  FM,  8  Met.  238;  Atty  Om.  t.  Msrri- 
maek  i(fg.  Co.  tupra;  lAght  t.  Uodior^,  11  Al> 
len.fi;  Boaton  W.  P.  (h.  t.  Botton,  1S7  Maaa. 
874;  Cootidge  v.  Dexter.  129  Mass.  167;  Wil- 
liama  v.  Botton  W.  P.  Co.  184  MaRS.  406;  Re- 
gan V.  Botton  Oas  Light  Go.  187  Mass.  37;  Attv- 
Oen.  V.  Whitney,  187  Mass.  450. 

There  is  no  suggestion  in  any  deed  In  the 
case  at  bar  that  any  plan  is  referred  to  as  ex- 
hibiting any  squares,  parks,  public  parka  or 
public  areas.  The  purposes  for  which  the 
plans  are  referred  to  are  defined  (to  ascertain 
easily  the  location  of  the  laud  conveyed  and  its 
dimmaions  and  boundaries);  and  unless  these 
specified  objects  are  necessarily  dependent  up- 
on, or  to  be  construed  with  other  portions  of 
the  plan,  aucb  other  portions  are  not  brought 
within  the  scope  of  toe  conveyances. 

Boaton  W.  P.  Co.  v.  Botton,  L^t  T.  God- 
dard,  and  Attff  Oen.  v.  Whitney,  tupra. 

To  constitute  dedication  there  must  be  some 
unequivocal  act  of  the  owner  uniting  with  (he 
intent  to  devest  himself  of  the  control  of  the 
property,  and  to  vest  an  irrevocable  interest  in 
some  otner  body. 

Atty-Oen.  v.  Merrimack  Mfg.  Co.  14  Gray, 
604;  Atty-Oen.  v.  LordFoUy,  1  Dick.  863. 

The  acts  shown  1^  plaintiff  in  diis  case  are, 
at  the  best,  of  the  moat  equlvocHl  kind,  and 
show  a  most  decided  intennon  on  the  part  of 
tbe  owners  not  to  devest  themselves  of  title  and 
not  to  vest  an  irrevocable  interest  in  any- 
body. 

See  Beattj/  v.  KurU,  27  XT.  S.  3  Pet.  S66,  7 
L.  ed.  521;  Af^  Geu,  v.  Merrimaek  Mfg.  Oo. 

tupra. 

There  can  be  do  such  thing  as  a  dedication 
to  the  lotowners.  Whatever  righis  tbey  hare 
they  bare  by  grant,  and  if  tbey  nave  any  lights 
by  reference  to  phuia  at  by  repfesentallona  or 


out  anr  specific  gnintoe  In  existence  at  tbe  thne 
tbe  dedlcattOQ  fs  made.  The  public  Is  an  ever  ex- 
tetlRK  erantee.  capable  of  taking  a  dedication  for 
public  usee.  Rutlierford  v.  Taylor.  38  Mo.  817:  M. 
E.  Cbut«h  Trustees  v.  Hoboken,  33  N.  J.  L.  16. 

A  person  wlio,  for  seven  years  after  obtainlngrbls 
nujorlty,  tias  knowledge  of  tlie  action  of  a  village 
In  opening  and  Improving  a  street  partly  his  prop- 
erty, anil  permits  It  to  be  used  without  objection, 
may  be  presumed  to  have  made  a  dedication  of  so 
mucb  of  the  land  ns  ia  within  tbe  street.  HcKey  v, 
Hyde  Park.  37  Fed.  Rep.  389. 

Where  the  owner  of  land  lays  It  'ofT  into  blocks, 
lots,  and  streets,  ptatttng  It  as  an  addlUoa  to  a  dty, 
and  catiars  the  plat,  although  not  acknowledged  so 
as  to  entitle  it  to  record,  to  l)e  recorded  in  the  book 
of  deeds  in  the  ofBoe  of  the  clerk  of  the  county  ta 
wtitch  the  land  is  situated,  and  sella  and  conveys 
any  of  the  lots  or  blacks  by  a  reference,  In'the  de- 
KTlptfon  thereof,  to  such  plat,  it  constitutes  an  ir- 
revocable dedication  to  the  public  of  tbe  streets 
shown  upon  it.  Meier  v.  Portland  C.  R.  Co.  1  L.  B. 
A.  868, 16  Or.  flOO. 

One  who  has  aold  lota  with  reference  to  a  certain 
named  avenue,  and  has  dedicated  the  avenue  to  tbe 
public,  cannot  afterwards  revoke  the  dedication, 
after  its  acceptance,  by  conveytngthe  strip  covered 
by  the  avenue  to  another.  Brown  v.  Stark,  89  Oal. 
090. 

To  make  such  dedication  complete,  no  formal  ac- 
ceptance by  the  town  authorities  is  necessary.  The 
owner  of  tbe  land  holds  tbe  title  to  the  property 
dedicated  tn  trust  for  the  public  San  Louidro  V. 
Le  Breton.  72  Cal.  im 

18  u.  a  A. 


Where  a  strip  of  land  has  been  dedicated  and  ac- 
cepted as  an  avenue,  and  lota  sold  with  reference 
thereto,  the  former  owner  cannot  vary  the  nature 
of  tbe  atrip  by  beronrnatatement  tbht  sheiotendetl 
it  only  as  a  prh-at«  alley.   Broyn  v.  Stark,  su/jIVI. 

A  general  dedication  of  land  for  pnblio  squares 
implies  that  they  are  to  be  enjoyed  by  tbe  public  at 
large,  and  they  cannot  rightfully  be  appropriated 
by  city  authorities  for  the  iise  of  tbe  city  in  the 
management  and  conduct  of  its  economic  affairs. 
Church  V.  Portland,  6  L.  B.  A.  2»,  18  Or.  TO, 

An  owner  of  land  around  a  public  park,  the  fee 
of  which  Is  owned  by  the  city,  luta  no  vested  inter- 
est therein,  such  oa  will  enable  him  to  prevent  tha 
city,  under  sanction  of  tbe  LegislnCure.  from  dia- 
oontlnulng  tbe  park  and  converting  the  land  to 
other  uGce.  Clarke  v.  Providence,  1 L.  R.  A.  725,  itt 
B.  1.  337. 

Where  a  parcel  of  ground  In  a  ctty  of  the  third 
class  in  Kansas  Is  dedicated  for  a  public  park,  the 
city,  and  not  the  board  of  county  commissioners,  ia 
entitled  to  Its  control  and  po!«<.nion.  Uurd  v. 
Har\-ey  County,  40  Kan.  92. 

Where  a  person  has  long  enjoyed  the  use  of  land 
on  a  public  square  as  appurtenant  to  his  hotel, 
which  right  was  granted  to  a  former  owner  of  tbe 
hotel  lot,  weighlngscalee  cannot  be  erected  thereon 
to  his  aunoyanoe  and  injury,  under  an  order  of  the 
trustees  of  the  town  granting  tbe  privilege  of  set- 
ting up  such  scales  on  condition  that  tbey  should 
not  Interfere  with  the  use  of  other  private  propertf. 
Olbsoa  v.  Black  (Ky.)  Sept.  SO;  1«N. 
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atberwbe,  thej  wn  tbe  ptrtlcfl  to  enforce  ttwm, 
utd  nt  the  CommonwetlLh. 

iM«  T.  Butkinton.  11  Mees.  A  W.  837;  Ber- 
mnd»ef  7.  Awtm.  L.  B.  1  £a.  Cu.  31S. 

No  public  way  cao  be  esUbutbed  hy  dedica-' 
tion  merelr.  and  without  tbe  asaent,  expren  or 
implied,  of  tbe  ci^  or  town  bouod  bj  law  to 
ketp  it  Id  repair. 

Htmm  T.  St^om  Mfg.  Go.  4  Ciub.  840.  See 

To  cooatitute  a  dedication  tbere  must  'be  an 
sbtndoomeDt  by  tbe  owner  to  tbe  uae  of  tbe 
public  exclusivelj,  and  not  a  mere  user  by  tbe 
pabiic  to  coonedion  with  a  user  by  tbe  owiiera 
IB  such  memie  ai  tbey  m^y  deairB, 

Wasbb.  Easem.  p.  20S  .-  ^ 

Ad  aooeptaoce  is  oeceasary. 

Tetanmm  t.  lickeU,  8  Baro.  ft  Aid.  87. 

Id  tbis  case,  tbe  Town  voted  not  to  accept, 
or,  what  ia  tbe  same  tbin^,  to  indefinitely  post- 
pone Ibe  coDsideratioD  of  an  offer.  Express 
acceptance  by  the  town  and  repairs  made  by 
iliofBcers  are  admissible  to  prove  acceptance. 

Btav.  Ckieago,      111.  332. 

T'  le  was  none  to  this  case.  Direct  recog- 
BiiioQ  by  tbe  proper  autborilles  la  required. 

hpdt  v.  Jatnaica,  27  VL  4i8;  TiUman  t. 
iWe,  13  Mich.  401;  Jordan  Tnuteet  t.  Otu, 
37  Barb.  50. 

Tbe  owner  of  tbe  Und  must  intend  to  make 
Dtp  •nft.  and  it  must  be  accepted  1^  the  public 
nlhoritiea. 

i-riH(tt*/n  T.  Tempteton,  71  Bl.  68:  Savden 
^.  Stone,  112  Mass.  S46;  Dtrh}/  v.  AUiny,  40 
Cooo.  410;  Vairjield  v.  Morey,  44  Vt.  289;  Port- 
luav.  WkiUU.  8  Or.  126. 

It  is  oeceisary,  in  Htna  very  nature  of  things, 
that  in  order  to  constitute  a  de<licaiioa,  tbere 
■Hit  be  ao  acceptance  by  tbe  dty  or  town  in 
which  ih*  land  dedicated  is  located.  Some 
tedy  tbat  bas  a  tangible  existence  must  assume 
the  responaibllity  or  obligations  which  may 
fnMn  time  to  time  attach  in  respect  to  that  land. 

Awert  T.  Suffolk  Ufa.  Co,  i  Cusb.  iSZ,  840; 
aafdenw.8tone,  113  Has*.  846-361;  Guild  t. 
4^,  ISOMaaa.  265;  Morm  t.  atoeker.  1  AUeo, 
ML 

C.  Allen,  J.,  delivered  tbe  opinion  of  the 
court: 

A.  peransl  of  tbe  voluminous  evidence, 
aided  by  tbe  full  briefs  of  counsel,  shows  to 
ov  aatisfactioa  tbat  there  was  an  intention 
«a  the  part  of  tbe  owners  of  the  urcela  of 
laad  called  Ocean  Park,  Hartford  Park,  and 
Wsban  Park,  to  dedicate  them  to  the  uae  of 
the  pubiic  as  parka,  and  tbat  the  same  were 
Bied  tiy  tbe  public  enough  to  show  an  accept- 
iDce  thereof,  prior  to  the  year  1880. 

It  will  not  be  useful  to  atate  in  much  detail 
the  evidence  wbich  leada  to  tbeae  reaulta,  or 
to  discuM  the  pertlculan  in  which  wttnessea 
dimcree  or  ocmtaadict  each  other.  Tbe  gen- 
«il ' features,  however,  are  as  follows:  In 
IHC.  six  persona  united  In  a  plan  for  making 
a  place  of  aunimer  resort  at  Oak  Bluffs  in 
Edgartown.  One  of  Uiem  already  owned  a 
vft  lot  of  vacant  land  which  was  deemed 
Mitable  for  the  porpnae.  Each  of  the  five 
others  purchaaed  an  undivided  sixth  part 
tkoeof.  A  professional  landscape  gardener, 
Mr.  Copelaira,  was  envloyed  to  lay  out  the 
pounds  in  rach  a  manner  as  would  he  likely  < 
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to  attract  people  who  would  come  then  only 

for  tbe  summer,  and  to  Induce  them  to  buy 
lots,  build  cottages,  and  establish  a  village. 
In  1867,  a  deed  of  the  premises  was  made  to 
two  of  their  number  as  trustees,  for  the  bene- 
fit of  the  six  owners;  and  in  1868  an  Act  of 
incorporation  wasobtained,  and  the  land  was 
conveyed  to  the  corporation.  Tbe  sole  pur- 
pose of  the  conKxation  was  the  holding,  im- 
proving and  disposing  of  the  land  and  a 
wbarf  Uien  held  by  the  two  trustees,  with 

Sower,  also,  to  purchase,  bold,  iinprove  and 
ispose  of  other  adjacent  lands.  Stat,  liiittd, 
chap.  60.  At  tbe  outset,  tbe  original  six 
owners  constitoted  all  of  the  stockbolders  of 
the  corporation,  and  they  all  became  din>ct- 
ore.  According  to  tbe  by-laws,  four  direct- 
ora  constituted  a  Quorum,  with  full  power  to 
do  all  tbat  the  full  board  of  directors  could 
do;  and  the  directors  were  to  prepare  tbe  real 
estate  of  the  company  for  sale,  make  sales 
thereof,  expend  ail  moneys,  aud  dispose  of 
all  other  property  of  tbe  company  m  such 
manner  as  tbey  sliould  Judse  best  calculated 
to  promote  the  object  of  the  company,  and 
advance  the  interest  of  the  stockholders,  and 
make  such  improvements  as  tbey  might  deem 
advisable.  Plans  for  laying  out  the  pruposud 
village  were  prepared  by  Mr.  Copeland  show- 
ing open  spaces  not  divided  into  lots.  These 
plans  undCTwent  certain  changes  in  matters 
of  detail.  One  plan,  recorded  August  20, 
1867,  showed  such  an  open  space,  which 
on  later  plans  the  name  of  "Ocean  Park"  was 
elven,  though  with  a  change  of  limits. 
After  this,  and  after  tbe  corporation  was 
formed,  other  land  was  bought,  and  a  new 

flan  was  made,  which  was  recorded  May  7, 
870,  showing  tbe  three  parks  now  in  con-: 
troveray  described  by  tlieir  names.  AT*er 
this,  there  was  no  chac^  In  tbe  boundaries 
of  Hartford  and  Waban  Parks,  but  tbere  was 
a  change  in  Ocean  Park.  A  new  plan  was 
made,  dated  Jung  1,  1871,  showing  Ocean 
Park  with  somewhat  modified  boundaries, 
and  tiie  other  parks  as  in  the  earlier  plan, 
and  this  was  recorded  July  5,  1871. '  Still 
another  plan  was  made  in  1871,  showing  the 
three  parks  without  change  of  limits,  and 
this  was  recorded  in  1878.  A  few  lots  were 
bargained  for  in  1867,  but  no  sales  were  actu- 
ally completed  till  1868,  after  which  lots 
were  rapidly  sold,  to  the  number  of  five 
hundred  wlhin  three  years.  Ooples  of  the 
several  plans  were  struck  off.  uu]  widely 
circulated.  The  printed  copies  of  tbe  plan 
which  was  recorded  August  20.  1867,  bad  the 
name  of  "  Ocean  Park"  added.  Some  of  these 
were  framed,  and  bung  up  in  hotels,  steam- 
boats,  railroad  stations,  and  other  public 
places.  Very  many  were  distributed  through 
the  mails.  During  all  the  period  of  settling 
the  plans,  great  pains  were  taken  to  give 
wide  publicity  to  them,  not  only  in  tbe  above 
methods,  but  by  circulars  and  advertisements 
calling  attention  to  them,  and  by  printing  a 
reduced  copy  of  one  or  more  or  tbem  upon 
letter  sheets.  Copies  of  the  plans  were  also 
kept  in  the  directors'  room  fm-  free  distribu- 
tion. 

The  testimony  makes  It  very  plain  that  the 
establishment  of  open  spaces  or  parks  was 
deemed  an  important  featuce  of  the  scheme 
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foTBelltnf  lote.  Atthe  outset  it  was  a  matter 
of  discussion  among  the  parties  interested. 
I>ots  fronting  upon  the  parks  or  having  an 
unobstructed  view  of  tnem,  were  deemed 
more  attractive.  Assurances  were  freely 
given  hy  those  having  charge  of  the  sale  of 
the  lots  that  these  spaces  or  parks  should  al- 
ways be  kept  open.  Four  of  the  original 
owneni  testify  in  distinct  terms  that  It  was 
the  intention  of  those  interested  in  the  enter- 
prise to  make  them  open  parks,  free  to  the 
public  forever.  This  is  so  extremely  natural 
and  probable,  and  any  other  course  would  be 
BO  unlikely,  that  evidence  of  a  contrary  in- 
tention on  the  part  of  any  one  of  them  would 
be  received  widi  some  distrust.  If  the  cor- 
poration had  announced  at  the  time  of  mak- 
ing the  sales  that  it  reserved  the  right  to  cut 
up  the  open  spaces  into  building  lots  to  sell 
them,  after  the  village  should  be  established, 
it  would  no  doubt  have  diminished  the  sales. 
If  the  corporation  had  an  intention  to  reserve 
this  right,  the  course  pursued  of  inviting 

Surcbasera  was  inconsistent  with  common 
onesty. 

The  defendant  concedes  that  some  of  the 
original  owners  and  stockholders  in  the  cor- 
poration gave  such  assurancvis  to  purchasers 
and  in  various  ways  gave  wide  publicity  to 
the  plan  of  having  these  places  kept  open  as 
public  parks ;  but  he  oontended  that  two  of 
them  did  not  assent  to  this  course.  One  of 
these,  Mr.  Darrow,  died  in  1871 ;  the  other 
was  a  witness  in  the  case.  As  to  both  of 
these,  the  evidence  is  satisfactory  to  show 
that  they  assented  to  the  plan  in  manner  and 
form  as  it  was  put  forth  to  the  public.  Mr. 
Darrow  at  the  outset  thought  too  much  land 
was  devoted  to  the  parks,  butafterdisoiBsion, 
acquiesced  in  the  opinion  of  the  majority. 
The  other  one,  while  in  his  direct  testimony 
he  denied  that  he  ever  assented  to  the  plan, 
or  that  there  was  ever  any  autliority  to'bind 
the  owners  of  the  land  or  the  corporation  by 
a  dedication  of  Uie  parks  to  Uie  public,  yet 
admitted  that  he  knew  of  the  existence  of 
the  plans  and  at  their  being  on  record,  that 
he  Imd  8^  them  at  many  places,  and  that 
he  gave  away  soiae  of  them  himself ; .  prob- 
ablr  some  of  each. 

The  defendant  also  suggests  timt  one  Worth 
was  Interested,  and  never  assented  to  the  dedi- 
cation. Worth  held  a  Iwnd  from  Bradley  for 
one  half  of  Bradley's  share  of  the  proceeds 
of  sales,  but  his  title  was  not  such  as  to  give 
him  a  voice  in  the  proceedings,  or  to  make 
his  araent  or  dissent  material.  He  did  not 
become  a  stockJiolder  in  the  corporation  till 
1877. 

Withoot  dwelling  upon  various  other  par- 
tlcnlars  of  the  evidence,  which,  tend  in  the 
same  direction,  we  cannot  donbt  that  It  was 
a  part  of  the  scheme  of  the  enterprise  or 
speculation  that  the  public  should  under- 
stand that  these  spaces  should  be  left  open 
for  public  use,  and  that  no  right  was  reserved 
to  sell  them  for  building  lots;  and  that  the 
corporation  held  out  to  tiie  public  this  as- 
surance, and  at  the  time  fully  and  fairly  in- 
tended to  give  up  tliis  right;  and  that  the 
two  persons  upon  whose  supposed  dissent  flie 
di-rendnnt  relies  did  not  In  fact  dissent  at  the 
time.  If  they  had  done  so,  their  dissent 
3S  U  n.  A. 


would  be  overborne  by  the  action  of  the 
other  four ;  but  it  seems  to  us  more  reascmable 
and  probable  to  suppose  that  at  the  time  they 
acquiesced,  if  they  did  not  fully  concur,  in 
the  views  of  the  majority. 

It  is  not  necessary  to  go  nicely  into  the 
question,  at  what  time  the  intention  to  devote 
these  open  spaces  to  the  public  became  fully 
formed.  There  certainly  was  an  intention 
that  some  spaces  should  be  left  open,  at  an 
early  day.  Before  cne  corporation  was  created 
a  plan  showing  such  spaces  was  prepared 
and  put  on  record.  Some  changes  were  after- 
wanu  made  in  the  boi^ndaries.  The  land 
c(Hitaiuing  "Waban  Park"  was  subsequently 
purchased. 

The  limits  of  these  three  several  open 
spaces  were  finally  settled  after  the  corpora- 
tion was  formed.  For  a  time,  there  was  a 
somewhat  fluctuating  intention,  so  far  as 
limits  and  boundaries  were  concerned.  But 
the  limits  as  shown  on  the  last  two  plans 
may  he  taken  as  representing  the  final  con- 
clusion of  the  corporation  as  to  the  limits  of 
the  spaces  that  were  to  be  left  open. 

The  fact  that  not  much  was  done  to  adorn 
these  spaces,  and  that  the  corporation  itself 
did  wliatever  was  done  in  this  respect,  and 
to  some  extent  it  seemed  to  exercise  a  certain 
control  over  the  land,  is  not  of  much  weight 
in  oppositian  to  the  conclusion  to  which  we 
have  come.   The  chief  element  of  a  public 

fiark,  in  such  a  place,  at  least  till  the  village 
s  well  settled,  is  to  have  the  land  kept  open. 
The  adornment  would  naturally  come  later 
if  at  all.  The  corporation  did  a  little  toward 
improving  and  caring  for  these  open  spaces. 
It  had  some  interest  in  doing  so.  Ordinarily, 
when  parks  are  established  for  public  use. 
the  municipal  authorities  exercise  control 
over  them.  It  was  not  so  here.  Whatever 
was  done  was  done  by  the  corporation, 
winch  to  some  extent  aid  what  municipal 
authorities  usually  do.  Washb.  Easeni. 
•146.  147,  IW.  The  corporation  was  inter- 
ested in  pushing  its  speculation,  and  as  long 
as  it  bad  many  lots  left  for  sale  it  did  some- 
thing for  the  parks ;  but  afterwards  they  were 
,  much  neglected. 

Ou  the  whole.'we  think  the  evidence  is 
sufficient  to  show  an  offer  to  the  public  of  the 
spaces  shown  on  the  last  two  plans,  as  Oceftn, 
Hartford  and  Walmn  Parks. 

In  Atty-Oen.  t.  WkitTiey,  187  Mass.  450. 
where  a  moloritr  of  the  court  thought  there 
was  not  sufficient  evidence  of  such  an  inten- 
tion, the  evidence  of  dedication  was  far  less 
strong. 

The  acceptance  of  such  a  dedication  at 
common  law  need  not  appear  of  record,  and 
need  not  be  by  the  town.  The  acceptance  Is 
by  the  pnblfc  at  large,  and  tlie  principal 
thing  to  show  it  is  used  by  tite  public. 
Washb.  Easeni.  "ISS,  189,  140.  Tliere  is  no 
need  of  a  formal  grantee.  The  fee  remains 
in  the  original  owner.  Cincinnati  v.  WhiU, 
81  U.  S.  6  Pet.  481,  8  L.  ed.  No  assent 

of  the  town  is  necessary,  because  no  burden 
Is  put  upon  the  town'  as  in  the  case  of  a 
way.  The  improvemeuts  Upon  a  park  thus 
dedicated  are  left  tq  be  nutde'by  tliose  who 
are  interested.  The  town  may  take  it  up, 
of  it' may  be  left  to  Indtfiduals.   It  In  %. 
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■easide  summer  resort  do  Improremeots  at 
all  are  made,  tbere  will  attll  be  some  benefit 
from  having  a  space  left  for  air,  aad  for  an 
open  unobrtructed  prospect.  Wbether  the 
easement  of  a  pttblic  park  could  be  accepted 
merely  by  enjoying  an  unobatnicted  view 
over  it  of  the  ocean  need  not  be  considered. 
Various  other  acts  of  use  of  all  the  parks  are 
riiown,  safflclent  to  siiow  an  acceptance  of 
them  by  tihe  public  Such  acceptance  need 
not  be  very  specific. 

Til'-  defendant  contends  that  such  accept- 
ance .iiust  have  been  by  the  Town  of  EdRar- 
towM  originally,  or  by  the  Town  of  Cottage 
CitT  afterwards.  The  chief  argument  In 
support  of  tiiis  view  Is,  that  there  must  be 
somebody  who  can  be  held  responsible  for 
the  abatement  of  a  nuisance,  if  one  should 
eiist  upon  the  property;  and  that  If  the 
dedication  is  not  to  the  town,  and  accepted 
by  the  town,  tl^re  is  virtuallr  no  owner  of 
the  pnwertj.  liils  argument  la  of  force,  but 
tlie  te<^ical  answer  »  tiiat  the  fee  remains 
in  the  orijginal  owner.  The  dedication  for  a 
pRrk  carries  only  an  easement.  This  ease- 
ment is  not  in  the  town,  but  it  is  in  the  pub- 
lic at  large.  There  may  be  inconveniences 
in  this  doctrine,  in  cases  which  are  supposa- 
ble  and  possible,  but  the  doctrine  Itself  has 
been  widely  adopted,  and  has  been  expressly 
recognized  as  in  force  in  this  Commonwealth. 
Abbot  v.  Cottage  City,  148  Mass.  521,  8  New 
Eng.  Rep.  778.  We  need  not  consider 
wlietlier  this  mode  of  accepting  a  park  has 
be«i  done  away  with  by  Stat.  16f^,  chap. 
131, 

The  defendant  further  contended  that  he 
was  a  bona  flde  purdiaser  for  value,  without 
notice,  and  Uiat  nls  title  should  Uierefore  be 
protected.  This  argument,  however,  cannot 
pierail,  for  two  reasons.  In  the  first  place, 
parcbftsers  of  real  estate  must  take  notice  of 
SQch  a  fact  as  a  dedication  to  the  public,  in 
like  manner  as  they  must  take  notice  of  a 
title  gained  aaverae  poBSMSion,  There 
are  various  inflrmlties  to  which  titles  -wfaldi 
sppesr  good  on  the  records  are  exposed.  Q&' 
V.  Rogera,  146  Mass.  610,  «  New  Eng. 
Rep.  297,  and  cases  there  cited.  If  a  dedi- 
cstion  has  become  complete,  the  original 
owner  cannot  afterwards  resume  control  or 
convey  the  land  freff  ftom  the  easement  of 
ttie  public,  any  more  than  if  the  easement 
had  been  gained  by  prescription.  Washb. 
Kasem.  '139 ;  Ooddard,  Easem.  181 ;  2 
Green  I.  Ev.  g  6«2;  Jf.  E.  Church  Trutteea 
T.  Hvl»lun,  S6  N.  J.  L.  18. 

But,  moreover,  in  the  present  case,  the  de- 
fendant was  fully  put  upon  inquiry  as  to  the 
(acta,  and  made  a  laborious  investigation  of 
tiiem,  bat  came  to  a  conclusion  ei^er  upon 
the  law  or  upon  the  facts  different  from  tnat 
wbich  we  have  reached.  Under  such  circum- 
ttantes,  it  cannot  be  held  that  he  was  a  pur- 
chaser without  notice.  The  pti<x  which  he 
paid  waa  far  less  than  the  value  of  the  land, 
provided  the  title  vras  clear,  and  whatever 
nay  have  been  the  defendant's  opinion  as  to 
the  valtdtty  of  Ms  title,  he  oertalnly  had 
leason  to  know  that  It  was  liable  to  be  ques- 
tioned. 

litem  Jbr  the  flaitOig: 
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TROT  COTTON  *  WOOLEN  MAN- 
UFACTORY 
e. 

SAME. 

(  ItfflBe.  ) 

1.  Tlw  title  to  creaA  pond*  passed  under 
deeds  from  Plymouth  Colonr.  which  plainJr  in- 
tended to  oonver  them  although  the  Intention 
appouaosly  from  the  habendum  clauses  of  tbe 
deeds,  no  mention  of  tiaam.  beiOK  found  in  the 
Brafltiog  clauses. 

8*  The  ihtct  that  a.  town  wm  Incorpo- 
rated two  yeara  after  the  C^olonlal  Or- 
dlnaaee  of  1647>  declnrlntr  the  putiJic  liffhu 
Id  great  ponds,  became  law,  with  boundaries 
Dearly  coincident  with  those  of  a  prior  private 
lanU  grant,  will  not  cause  tne  territory  embraced 
thereby  to  be  treated  as  town  property  fa  deter- 
mining tbe  application  of  tbe  ordinance  to  ponds 
situated  ther^n,  where  tbe  town  la  not  shown  to 
have  ever  assumed  proprietorship  over  the  land 
or  ponds,  and  they  appear  to  liave  been  always 
dealt  with  as  private  property. 

8.  Thezi^tsinapwatpondvHiidkhad 
been  appn^riated  to  private  persons, 

and  was  held  by  them  as  private  property  at  the 
time  the  Ctdony  Ordinance  of  1H7,  deolaring  the 
public  rights  In  great  ponds,  beoame  operative, 
were  not  affected  by  that  ordlnanoe. 
4.  Where  a  colony  evaveyed  a  portion 
of  agreai  pond  to  iralTate  owners  prior 
to  tbe  tailing  effect  of  the  Ordinance  of  1A«T. 
which  declared  the  public  rights  in  great  ponds, 
oelther  it  nor  its  subsequent  gruatee  of  the  re- 
maining portion  could,  as  owner  and  apart  from 
tbe  exercise  of  sovereign  powers,  dnw  off  the 
water  of  the  pond  to  the  detriment  of  tbe  prior 
grantees. 

6.  Although  the  Ordinauee  of  1647tde< 
clarini; .  the  pnUlc  rights  in  great 
ponds,  beeaaae  api^ieame  la  Ply  month 

Colony  as  pert  of  tbe  oonmion  law,  tbe  fiction 
that  the  common  law  baa  existed  Immemorlally 
does  not  require  its  sppHeatlon  to  transactions 
which  arose  prior  to  the  Frovlnoe  Charter  wblc4i 
made  such  tew  appHoable  therein. 
6>  Aeerporattoneoaapoeedofrepresea- 
tatives  of  tbe  seweralBaills  owning  water- 
power  on  a  river,  wUah.baa  butit  and  maintains 
a  dam  at  the  outlet  of  the  reservoir,  and  oontrola 
tbe  whole  waterpower  ia  tbe  interest  of  the 
owners  for  their  benefit,  may  sue  to  enloin  third 
persons  from  drawing  water  from  Che  reservoir. 

(September  8, 1B01.} 

APPEALS  by  complainants  from  decrees  of 
tbe  Superior  Court  for  Bristol  County  dis- 
missing bills  Sled  to  enjoin  defendant  from 
drawing  water  from  tiM  Watuppa  Ponds,  ife- 

tMTMd. 


NoTB.— This  subject  has  received  extended  treat- 
ment In  a  note  appended  to  Henry  v.  Newburyport 
(Ma88.)5L.  K.  A.  17ft.  See  also  Watuppn  Heeervoir 
Ca  V.  Fall  Blver.  1  L.  R.  A.  466, 147  Haea  556;  Fro- 
prletora  of  Mills  v.  Bialntroe  Water  Supply  Co.  4  L. 
R.  A.  2rA  148  Mawi.  478;  Fernald  v.  Knox  Wool  Co.  7 
L.  K.  A.  150,  88  Me.  41^  Atty-Oen.  t.  'BiB'Kxa  Copper 
Co.  d  L.  B.  A.  UO,  lU  Mass:  441 
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The  facts  are  slated  in  the  Ofrioion. 
Siatrs.  E.  R.  Ho»r  and  J^eanlB(s  A 
Brayton.  for  appellantB: 
Tbe  title  to  the  Watuppa  Ponds  was  fn  the 

Colony  of  Plvmouth. 

It  offoed  tne  soil  and  the  waters  and  bad  a 
right  to  convey  the  same. 

If  it  imposed  no  conditions  or  restrictions  In 
its  deed,  the  grantee  would  hold  upon  the  same 
coniiitions  on  which  the  State  held  it  and  no 
other. 

Cedar  Rapida  A  M.  R.  R.  L.  Co.  t.  Court- 
r^ht,  88  U.  S.  21  Wall.  810,  32  L.  ed.  683; 
Van^clds  t.  Hainea,  7  Ner.  349. 

The  Pocfisset  deed  conveys  all  ponds,  waters, 
etc.,  in  explicit  ttirms.  It  is  not  a  case  of 
doubtful  criDstruction  where  the  construction 
is  to  I)C  in  favor  of  tbe  public. 

See  Holyoke  W.  P.  Co.  v.  Lyman,  82  U.  S.  15 
WalL  600,  21  L.  ed.  188. 

It  is  to  be  construed  as  any  private  grant 
would  be  construed. 

Boston  V.  Riohardion,  13  Allen.  156,  157. 

The  crant  is  absoiute  and  unlimited  on  its 
face.  Unless  controlled  by  some  statute  of  tlie 
Colony  limiting  and  restnctjng  its  operation, 
tbe  riparian  ownoa  of  tbe  "  mill  lot  cannot 
be  deprived  of  the  natural  flow  of  tbe  stream 
wiUiout  compensatioD.  No  l<>giBlatioQ  subse- 
quent to  tbe  grant  can  devest  tbem  of  any  part 
of  it. 

DarimoitiA  CoUege  v.  Woodward,  17  U.  8.  4 
Wheat  518,  4  L.  ed.  620;  Holden  v.  Jamet.  11 
Mass.  396;  Cooley,  Const.  Lim.  860;  King  v. 
DedAam  Bank,  15  Mass.  454;  Jones  v.  Jom$,  6 
Cent.  Bep.  891,  104  N.  Y.  284;  Cedar  Bapida  4t 
M.  RR.t.Oo.Y.Oniitright,$upra;  New  Orlean$ 
Qas  L.  Co.  V.  Louitiana  L.  dbH.  P.  A  Co. 
115  U.  S.  650.  29  L.  ed.  516;  Morawetz,  Priv. 
Corp.S4I9;  Broicny.  Grant,  116  U.  S.  207,  2« 
L,  ed.598;  Warrenv.  Cfiarlestovm,  2Qray, 

When  a  State  sells  a  water  privilefre  it  cannot 
preventtbeproper  andraaaonable  useof  it,  nor 
<lerogate  from  tbe  beneficial  use  of  its  grant. 

Union  MiU  JAn.  Co.  v.  Feririi,  3  Sawy. 
176;  Umon  MUl  dk  Min.  Oo,  v.  JOaniAeni,  Id. 
450. 

A  legislative  grant  conveys  with  it  all  Uie 
-fruits  and  effecia  of  it. 

TVmanntMT.  FiflMaffM,  7  Hnmpb.  80;  Shep. 
Touch.  89;  Rood  t.  Ifna  Twk  A  B.  B.  Go.  18 
Barb.  80. 

Until  1692  tbe  Ordinance  of  1641-47  had  no 

force  in  Plymouth  Colonv. 

Litehfidd  V.  Scituate,  136  Mass.  46;  Watuppa 
Reservoir  Co.  v.  FaU  River .  1  L.  R.  A.  466,  147 
Mass.  556. 

A  grant  In  Massachusetts  Colony,  prior  to 
1641.  of  a  pond  by  a  town,  would  buave  been 
■vaiW. 

Berry  v.  Raddin,  11  Allen.  580. 

A  grant  of  land  by  a  State  is  a  contract  gov- 
«ruea  by  tbe  laws  in  force  when  it  is  made,  and 
is  protected  by  the  Constitution  from  impeach-' 
ment  by  a  subsequent  law. 

WaOer  y.  WMtOsad,  88  U.  S.  16  Wall.  814. 
21  L.  ed.  857;  Jaekton  v.  Lamphire,  28  U.  8. 3 
Pet.  380, 7  L.  ed.  679. 

The  fact  that  in  tbe  deed  rivers,  waters,  etc.. 
are  not  speciflcally  named,  makes  no  difference 
to  the  deed's  leeal  effect  in  conveying  all  tlie 
water  rights  and  privileges  which  by  law  ap- 
18  L.  R  A. 


pertained  to  tbe  land  bordering  upon  the 
stream. 

Whitn^i  V.  Wh^er  Cotton  MiUa,  7  L.  R.  A. 
618, 151  Mass.  896. 

If  the  State  owned  a  pert  of  one  of  these 
ponds  it  would  have  no  right  to  divert  the 
waters  or  do  anythine  to  or  with  them  that 
would  impair  or  interfere  with  the  rights  of 
other  parties  in  the  waters  of  tbe  pond. 

Atiy  Qeru  v.  Reeerc  Copper  9  L.  R.  A. 
510.  152  Mass.  444. 

The  Ordinance  of  1641-47  applied  solely  to 
ponds  lying  in  common,  which  means  ponds 
not  previously  conTeyea  or  appropriated  in 
whole  or  in  part  to  any  particular  person  or 
persoDS. 

Tudor  V.  Cambridge  Water  Work*,  1  Allen, 
164. 

Mem*.  James  F.  Jackson  and  Edward 
HiffBinBon*  for  fppellee: 

The  Common  wealth  is  the  absolute  owner  of 
great  ponds,  holding  tbem  as  trustee  for  tbe 
public  uses  and  eojoyment,  by  a  title  similar  to 
tttat  which  it  has  in  navifirable  rivers  and  tide 
waters,  and  no  private  rights  of  property  exist 
in  such  ponds. 

Wet  Roa^Tjf  v.  Stoddard,  7  Allen.  108; 
Piaine-v.  Wood»,  108  Mass.  160;  Fay  v.  Severn  dk 
D.  Aqueduct  Co.  Ill  Mass.  27;  Uittinger  v, 
Eiamea,  121  Mass.  539;  Aity-Gen.  v.  Jamaica 
Pond  Aqueduct  Qnp.  188  Mass.  361:  Wati^^ 
Resei-wir  Go.  T.  FaU  River,  1  L.  R.  A.  466.  147 
Mass.  548. 

The  reasoning  is  similar  to  that  governing  tbe 
consideration  of  public  and  pnvate  flsheiy 
rights. 

CoU  T.  Jtaatham,  138  Mass.  ML 
The  principle  already  applied  to  ownera  on 
tbe  shore  Is  applied  to  ownera  upcm  the  outlet 

stream, 

Fematd  v.  Snoit  Wool.  Go.  7  h.  B.  A.  459,  83 
Me.  43;  Fay  v.  Satm  A  D.  Aqueduct  Co,  111 
Mass.  27;  FottetY.  How,  %  New  £ng.  Rep.  167, 
141  Mass.  857. 

Tbe  Ordinance  of  1647  Is  not  only  in  force 
throughout  the  whole  territory  of  ttiis  State, 
but  its  rule  was  established  as  the  law  of  the 
Plymouth  Colony. 

Barker  T.  Bales,  13  Pick.  266;  Watuppa  Be*- 
erveir  Co.  v.  FaU  Biter,  1  L.  R.  A.  466,  147 
Mass.  648,  6S6. 

The  principle  of  the  Ordinance  of  1647  was 
aa  active  rule  of  law,  applicable  to  tbe  Wa- 
tuppa Pond,  in  tbe  years  (1680,  1686)  when  tbe 
grants  now  relied  upon  by  plaintiOs  were  made; 
and  to  avail  plaintiffs  It  must  be  found  that  the 
grants  "  conveyed  to  them  the  title  to  tbe  ponds 
or  tbe  waters  thereof." 

Ibid. 

Tbe  i^nts  must  be  construed  with  referenoe 
to  the  rules  of  law  existing  at  the  time  they 
were  given,  including  tbe  rule  found  in  the 
Ordinance  of  1647. 

Bishop,  Com. §{g 456, 460:  Damman-v.  Com- 
mia-ionere  of  8.  A  U.  Landa,  4  Wis.  414. 

The  terms  of  these  grants  are  to  be  taken 
most  strongly  against  the  grantees  and  in  favor 
of  the  grantor;  and  the  nants  will  not  be  held 
to  include  tbe  Watuppa  F<»d  '*  unless  it  la  in- 
cluded in  its  terms  by  express  words  or  neces- 
sarv  implication." 

Watuppa  Buenoir  Oo.  t.  WiM  Biwr,  eupra; 
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Gnm.  T.  Boxburv,  &  Qttff.  461,  492.  408; 
aMMtond  Horton^  ft  Oiuh.  880:  t. 
L»rd,  42  lb;  668;  Martin  t.  IPaiftteU,  41 U.  S. 
16  Pet.  367. 10  I4.  ed.  097- 

TbePocaaset  gnat  meotioos  "  ponds  "  in  the 
habeodum  clause;  "aodyetif  the  ibiag  RTanted 
be  only  in  the  habeadum  and  not  in  the  prem- 
ises of  the  deed,  the  deed  will  Dot  pass  it." 

Sbep.  Touch.  75;  2  QreenL  Cnuse,  title  81% 
cbap.  21,  ^  66.  78,  76;  StmneTY.  WiUtanu,  6 
Mass.  162.  175;  Pgnekon  t.  Sttorru,  11  Met 
S13,  816:  GcodUm  T.  Qibba,  6  Bam.  &  0.  709, 
717. 

Eveo  if  the  word  "ponds"  were  expressly 
mentioned  tn  the  granting  clause,  it  should  not 
be  held  to  include  great  ponds  held  in  teust  for 
the  public  by  the  grantor. 

Mfg.  V.  Northumberland,  Plowd.  810. 

If  tbe  terms  of  the  grants  are  ambiguous  as 
to  tbe  great  ponds,  evidenoe  of  contempora- 
neous and  loug-amtinued  tmge  is  admissible 
to  ascertain  tbe  intent. 

Bogen  V.  Qoodwin,  2  Mass.  477;  Chad  v. 
Tilted,  2  Brod.  &  Blng.  406;  Dttke  of  Beavfort 
V.  Smntea,  8  Eicta.  ^;  Jaekum  Wood,  18 
Johns.  846. 

If  •ay  title  in  tbe  pond  pissed  to  tbe  Propri- 
etors of  Freetown  or  of  Focasset,  it  was  tbe 
le^l  title  only,  the  beneficial  right  remaining 
in  tbe  public.  The  Proprietors  never  attempted 
to  convey  to  a  private  person.  If  they  had  so 
attempted  it  would  have  been  "in  vioulion  of 
law  and  of  no  effect." 

Attif-Gfn.  v.  Jtewre  Copper  9  I*.  B.  A. 
510, 152  Man.  444. 

The  grants  must  be  construed  with  reference 
to  tbe  situation  of  the  parties,  tbe  state  of  the 
ooontry  and  of  the  thing  nanted. 

Adanuv.  j^(&t;vAani,3Ma8B.  852;  0$m.  T. 
Jfet^ry.  9  Qtay,  451,  498. 

Bodies  of  proraielors  bore  a  Bemi-polltical 
character,  and  although  for  certain  purposes 
thn  have  been  held  to  possefis  some  of  tbe 
ricnts  of  ordinary  tenants  in  common,  yet, 
whether  under  the  name  of  "proprl^rs," 
"freemen,"  or  *'  townsmen,"  tbelr  organization 
lanely  partook     a  public  nature. 

Com.  V.  flKstonr,  mpro/  Anpdl  &  JL  Corp. 
cfauup.  6;  Older  of  Gen.  Ct.  of  Plym.  Bep.  12. 

IW  Pocataet  propriety  acted  in  tbe  manner 
common  to  men  bodies  in  both  oolooies.  as  to 
their  meetings,  orders,  etc.  Both  Pocasset  and 
the  Freemen's  purchase  were  Incorporated  as 
towns  soon  after  the  settlement.  The  former 
becanw  Tivertcn  (1694)  and  tbe  latter  Freetown 
(1688).  When  ttie  boundary  disputes  with 
Freetown  (Rep.  10)  were  settled  m  1700  the 
agreement  was  made  between  "  tbe  proprietors 
oi  Pr«lown"  and  "the  proprietors  of  Tiver- 
ton." Tbe  tine  they  agreed  upon  continued  to 
be  the  division  line  between  the  two  towns. 

Fowler'B  Hfat.  Fall  River,  pp.  21.  62. 


Holm—,  J.,  dellnred  the  opinion  of  the 
court: 

These  are  tbe  same  cases  which  are  reported 
in  147  MasB.  548.  Since  that  decision  other 
hcts  have  been  added  to  tbe  agreed  statement 
and  tbe  cases  bare  been  rear^ied  with  refer- 
ence not  only  to  the  facts  now  first  appearing 
but  also  to  the  old  ones,  and  we  have  been 
^ed  to  reconsider  our  former  judgment. 
We  intend,  however,  to  express  no  opinion 
UL.R.A. 


on  tbe  questloiu  passed  aa  then,  because 
apart  from  the  questions  upon  wbioh  onr 
opinions  were  divided  we  are  agreed  that  tlie 
plaintifFs  now  make  a  case  callittg  for  the 
interposition  of  this  court. 

The  plaintiffs  are  Buccessors  in  title  to 
grantees  of  Plymouth  Colony,  to  whom  Uie 
land  under  and  on  both  sides  of  tbe  outlet 
of  the  pond,  tbe  Fall  River,  to  a  point  below 
tbe  plaintiff's  dam,  was  coaveyed  as  part  of 
a  large  tract.  This  conveyance  was  made  on 
March  5,  1680,  to  Church,  Oray  and  others, 
and  is  known  as  the  Pocikssct  grant  or  pur- 
chase. The  territory  described  m  the  grunt- 
ing clause  of  the  deed  included  tbe  whole  o£ 
the  South  Watuppa  Pond  and  a  large  part,, 
but  IwB  than  half,  of  the  North  Watuppa 
Pond.  The  habendum  is  "all  the  above 
mentioned  and  bounded  lands  with  all  and 
singular  tbe  woods,  waters,  covea,  creeks, 
ponds,  brooks,  benefits,  profits,  privileges, 
and  hereditaments  whatsoever  in  before  aris- 
ing, accruing,  belonging  or  thereto  anyways 
appertaining,  or  to  any  part  or  parcel  there- 
of.^ Tbe  plaintiffs  also  own  otlier  land  on 
the  Fall  River  as  successors  in  title  to  otlier 
grantees  of  Plymouth  Colony,  to  whom  an- 
other large  tract  was  conveyed  in  1(156,  in- 
cluding all  of  tbe  Korth  Watuppa  Pond  not 
embraced  in  tbe  Pocasset  grant..  This  is 
known  as  the  Freemen's  purdiase. 

The  new  questions  concern  tbe  effect  ol 
these  deeds  and  more  especially  of  the  Po- 
casset grant.  Leaving  the  Ordinance  of  1647 
on  one  side  for  the  moment,  we  are  of  opinion 
that  that  grant  purported  to  convey  tbe  poods 
and  waterpower  embraced  within  it6  bounda- 
ries to  tbe  grantees  as  private  owners.  It  is 
argued  that  ^reat  pMide  not  being  mentioned 
in  the  granting  clause  they  must  be  taken  to 
be  excepted,  and  that  the  habendum  cannot 
increase  the  gift.  But  no  such  technical  ar- 
gument can  be  allowed  to  prevail  against  the 
plain  meaning  of  one  of  our  early  deeds,  if 
it  ever  would  have  prevailed  in  a  case  like 
this  anywhere.  In  the  conveyances  made 
early  after  the  settlement  of  the  country,  arti- 
ficial rules  yield  to  tbe  intention  to  be 
gathered  from  the  four  comers  of  the  instru- 
ment, proptor  inopiam  eonaitU.  Iptmeh  Gram- 
mar School  Androws,  8  Met.  684,  592 ;  Btrrjf 
V.  Itaddin,  11  Allen.  577,  581. 

It  Is  argued  also  that  the  title  of  tbe 
grantees  Ib  to  be  dealt  wiUi  on  the  sauM 
footing  as  the  title  of  a  town,  and  tbetefon 
as  subjectto  the  Ordinance  of  1647  when  that 
became  the  law.  If  so,  then  if  the  land  at 
the  outlet  of  the  pood  was  held  undivided 
by  tbe  original  proprietors  until  after  the 
Province  Charter  (1692).  it  might  follow 
that  the  framer  decision  in  this  case  was  still 
applicable.  The  Town  of  Tiverton  was  in- 
ccx-porated  in  1694,  witb  boundaries,  it  is 
said,  nearly  coincident  with  those  of  tlie  Po- 
casset grant.  Moreover  we  presume  that  there 
is  no  doubt  that  "In  tbe  early  settlements  in 
the  country,  proprietors,  commoners  and 
towns  were  often  confounded. "  2  Dane,  Abr. 
698.  If  we  had  bufore  us  a  case  where  after 
a  grant  of  land  and  a  great  pond  to  proprie- 
tors tbe  same  grantees  or  their  succeaBors  were 
incorporated  as  a  town  and  thereafter  tbe 
town,  had  aAumed  to  act  as  the  ptoprletw  of 
17 
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flie  Intid  and  pond,  and  in  tliat  state  of  things 
llie  Ordinance  of  1647  came  into  operation, 
we  might  hesitate  to  say  that  the  pond  was 
not  within  the  scope  of  the  ordinance.  Wat 
Roxbury  t.  Stoddard,  7  Allen,  1S8,  171.  But 
the  elements  of  the  case  supposed  or  of  any 
equivalent  to  it  are  wanting.  The  original 
conveyance,  the  Pocasset  grant,  is  not  a  grant 
to  or  the  incorporation  of  a  town.  It  is  a 
sale  of  land  as  private  property  to  private 
individuals  for  a  substantial  sum  money. 
As  we  have  said  this  sale  embraced  the  water 
rigbt  now  claimed.  Bo  far  as  appears,  or  as 
we  have  any  reason  to  suspect,  the  whole 
land  and  water  rights  conveyed  have  been 
dealt  witJi  as  private  property  from  that  day 
to  this.  There  Is  no  ground  for  saying  that 
when  the  Ordinance  of  ItUl  became  law  In 
the  Plymouth  Colony  or  at  any  later  moment 
it  found  the  Watuppa  ponds  the  property  of 
the  Colony  ot  of  a  town  or  in  a  like  poeition 
fur  the  purposes  of  the  ordinance.  We  may 
add  that  the  Town  of  Tiverton  was  not  in 
existence  until  two  years  after  the  date  of 
the  Province  Charter  which  It  seems  is  to  be 
taken  as  the  date  when  the  Ordinance  of  1647 
was  extended  to  Plymouth.  Litchfifld  v. 
Satuate,  186  Mass.  89,  46.  47. 
There  is  no  doubt,  of  course,  that  If  the 

§ond  and  the  rights  claimed  by  the  plaintiffs 
ad  been  appropriated  to  private  persons  be- 
fore Uie  ordinance  went  into  effect  those  rights 
remained  unaffected  afterwards.  JSnry  v. 
Baddin,  11  Allen,  077.  Again  we  do  not 
understend  It  to  be  disputed  that  if  the  orig- 
inal PoCBSset  grantees  got  a  private  right  to 
the  waterpower  now  used  by  the  plaintiffs, 
and  did  not  lose  it  at  the  date  of  the  Province 
Charter,  the  plaintiffs  now  have  it.  It  seems 
to  be  plain  that  whatever  mill  or  water  rigbte 
the  Pocasset  grantees  had  at  the  mouth  of 
the  pond  they  conveyed  to  the  plaintiff's 
predecessors  in  title.  Finally,  If  the  whole 
61  the  Watuppa  ponds  was  the  subject  of 
private  ownership  or  if  the  colony  retained 
a  part  of  one  subject  to  its  conveyance  of 
the  rest  to  the  Pocasset  grantees,  the  other 
owner,  wfaetbw  the  grantees  of  the  Freeman's 
purchase  or  the  colony,  in  Its  capacity  of 
owner  and  apart  from  this  exercise  of  sover- 
eign powers,  could  not  draw  off  the  water  to 
the  detriment  of  the  Pocasset  grantees.  See 
Tudor  V,  Carnlnidge  Water  Worka,  1  Allen, 
164 :  Smith  v.  Mbodut  Water  P.  Co.  88  Conn. 
460. 

The  otaly  question  whldi  remains  is 
vrtiether  the  Ordinance  of  1617  modifies  the 
conclusion  to  which  we  have  come  apart  from 
it.  This  may  be  answered  in  a  few  words. 
In  Litchfield  v.  ffdiuate,  1»6  Mass.  39,  46,  It 
is  said  that  there  is  no  sufficient  evidence 
that  the  ordinance  was  the  law  of  Plymouth 
Col<my  before  its  union  with  Massachusetts 
under  the  Province  Charter,  and  on  the  next 
page  the  time  when  the  Province  Charter 
pnssed  the  seals  is  indicated  as  the  moment 
when  we  are  to  lake  it  t^at  the  ordinance  be- ; 
came  applicable  to  that  part  of  the  State. 
It  is  true  that  when  it  did  become  applicable 
it  became  so  as  part  of  the  common  law  and 
that  the  Action  cenerally  applied  in  respect 
to  the  common  law  is  tlwt  It  Is  only  de- 
clared by  the  courts  and  bas  existed  imme- 
18  UK.  A. 


mwially.  But  when  tliti  Ordisaoce  of  1647 
is  said  to  be  part  of  the  common  law  of 
Plymouth  all  that  is  meant  is  that,  as  we 
said  in  Litchfield  v.  SdtueUe,  it  has  been  ex- 
tended to  that  territory  by  usage  and  by 
judicial  decision.  Such  an  extension  does 
not  necessitate  a  fiction  that  the  law  haa 
been  so  always,  which  would  be  as  unrea- 
sonable as  a  change  of  private  rights  in  the 
guise  of  a  declaratory  statute.  It  is  fiction 
enough  if  we  assume  that  the  common  law 
of  PlymouUi  ccmfonned  to  the  ordinance  from 
the  date  of  the  Province  Charter,  a  date  too 
late  to  affect  the  plaintiffs  In  this  case.  An 
illustration  may  be  suggested  from  our  com- 
mon law  as  to  prescription.  This  has  con- 
formed to  the  Statute  of  Limitations  as  they 
have  been  altered  from  time  to  time.  Meleia 
V.  Whiting,  10  Pick.  89S,  997;  Edmm  v. 
MuTuett,  10  Allen,  SS7,  565;  Ooolidge  v. 
LearMd,  8  Pick.  604.  But  we  do  not  suppose 
that  it  would  be  argued  that  when  the  Stat- 
ute was  changed  the  common  law  was  changed 
ffU*  past  time,  retrospectively,  so  Uiat,  for 
instance,  the  use  of  a  wuy  for  twenty  years 
while  the  Statute  of  1786,  chap.  13,  was  in 
force  should  now  be  held  to  have  gained  s 
right,  although  at  the  time  it  was  insufficient 
to  do  so. 

There  is  no  question  made  as  to  the  rem- 
edy, if  the  plaintiff's  rights  are  established. 
Tudor  V.  C(unbr%dge  Water  Works,  1  Allen, 
164. 

We  regard  what  we  have  said  as  sufficient 
to  establish  the  rights  of  the  Troy  Cotton  & 
Woolen  Manufactory.  It  owns  the  land  at 
the  outlet  of  the  pond.  This  being  so,  prob- 
ably it  is  not  rerarded  as  material  whether 
an  injunction  shall  be  issued  in  the  case  of 
the  Watuppa  Company  also.  That  is  a  cor- 
poration nude  up  of  tbe  r^reseutatlvra  of 
the  several  mills  owning  waterpower  on 
Fall  River,  but  seems  not  itself  to  be  an 
owner  of  land  or  water  rights.  We  gatJicr, 
however,  from  the  facts  admitted  Uiat  it  has 
built  and  is  in  possession  of  a  dam  at  the 
outlet  of  tbe  pond  and  controls  tbe  whole 
waterpower  in  the  Interest  of  the  owners  for 
their  benefit.  We  are  dispowd  to  think  that 
it  shows  a  sufficient  poraession  under  the 
title  of  Uie  ownera  to  warrant  the  issuing  of 
an  injunction  in  Its  behalf. 

Xhamfor  ptainti;^. 


^Vhm  H.  POWERS 
e. 

Jerome  F.  MANMIKO. 
(S  Cases.) 

(.— MasB...-) 

1.  A  note 'payable  '*wben  the  United 
States  pay*  Jud^menta  ot  the  Court  of 
Commissioners  of  Alabama  Claims  in  tbfleo>oaUed 
class  two  cases"  became  due  when  a  dividend  had 


Nom— JtalQM  of  Court  of  CommtagUmen  of  JOa- 
bama  Claims. 
The  judges  or  tbe  Court  of  CommiSBioners  of 
Alabama  Clatms  bold  their  offices  while  the  court 
oontfaiuei  to  exist,  unlesi  tbey  are  lawfully  n- 
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'  been  paid  upon  ndh  portion  of  the  Judgments  bb 
to  subscaotlallT  exhaiut  the  fund  applicable  to 
ttaflm.  Full  paytneot  wiB  DOt^eoeaMUT. 

t.  Eftdi  aeparate  item  of  lui  aoeoont 
upon  wblob  Bolt  b  broiigbt  may  be  composed  of 
•erenlriaawntstf  aa.taken'tovetdwr  (xmstttute 
but  a  riD^  ttem  o<  charge  upon  the  ■ame  snbjeot 
matter. 

8.  nietoMofeomiiilMlomersa.ppoliited 
t»  take  liMniimiiii  by  the  Court  of  Commls- 
ikHicnot  AtabasuOaimfl  are  Dot  nvnlated  \fy 
V,  BL  Bev.  Strnt^  C  847,  but  miofa  eommtaloneis  mar 
■oake  any  oootraot  ta  vegard  to  oompenaatkm 
whleh  mar  he  agreed  upon. 

4.  In  conaldering  exceptlona  to  ruliiigfs 
at  tte  trial  oonri  in  an  action  to  recover 
cqmpmatton  foraotlng  ascommfasloners  to  take 
teetlmonr  under  appointment  by  tbe  Court  ot 
OommlHtonere  of  Alabama  Claims,  tbe  Supreme 
Court  vlU  not  reeetve  a  copy  of  tbe  iutructlona 
iBiwd  hr  that  oourt  to  Its  oommtoBionen;  If  ma- 
teiMltdioaM  taavebeeD  put  in  evidence  at  ^e 
tztaL 

t.  Aa'*»ttorDey's  wltfidz«.wal  1  fkwm  m 
CMS  befbro  it  is  finished*  even  without  the 
eoDseot  of  his  client  or  the  court,  will  not  deprive 
Um  of  tbe  right  to  oompeneatl<m  for  services  al- 
mdy  rendered.  If  It  was  for  good  cause  upon 
reasonable  notlceaiid  Hie  client  waanot  preju- 
diced tberelv. 

(September  S,  18BL) 

EXCEPTIONS  by  defendant  to  ruIlD^fs  of 
ibe  Superior  Court  for  Suffolk  County 
made  during  tbe  trial  of  two  actions  brought  to 
recover  the  amount  alleged  to  be  due  on  certain 
promissory  notes,  and  also  to  recover  for  serv- 
ices alleged  to  have  been  rendered  by  plaintifif 
10  defendant,  in  which  the  court  found  for 
j^inUS.  Overruled. 
The  facts  ore  stated  in  the  oplaion. 
Jfr.  Jerome  P.  Mawnliiy,  defendant,  in 

Mt.AIm  Bontwell  for  plaintlfl. 

lAthrop,  J.,  delivered  the  opinion  of  the 
coart: 

These  are  two  actions  of  contract  tried  In 
the  superior  court,  without  a  jury.  In  each 
cue  tbe  presiding  jiutice  found  for  the 
plafntUt ;  and  tbe  caae  conies  before  us  on  the 
drfendant's  exceptions. 

The  first  count  in  the  first  case  Is  on  a 
promissory  note,  dated  July  11,  1884,  by  the 
lenns  of  which  the  defendant  promised  to 
pay  the  plaiotlff  the  sum  of  $885,  "when  the 
raited  States  pays  judgments  of  the  Court 
of  CommisaioDers  of  Alabama  Claims  in  tbe 
■o-called  class  two  cases." 

The  defendant  asked  tbe  court  to  rule  that 
this  note  did  not  become  due  and  parable 
nntll  the  United  States  had  paid  all  suclj 
judgments  in  fnlj,  and  that  this  action,  as 
to  said  note,  bad  been  prematurely  broueht. 


The  court  tefused  so  to  rule,  as  It  appeared 
at  the  trial  that  the  United  States  had  sub* 
stantially  paid  all  judgments  of  the  first  cIbbb 
in  full,  and  bad  paid  35.23  per  cent  of  the 
greater,  part  of  the  judgments  of  the  second 
class,  and  substantiallj^  exhausted  the  fund. 

The  Court  of  Commissioners  of  Alabama 
Claims  was  oonstttuted  by  the  United  States 
Statute  of  June  33,  1874,  for  the  purpose  of 
receiving  and  examining  all  claims,  admis- 
sible under  the  Act,  resulting  from  damage 
caused  by  the  Alabfima  and  other  designated 
confederate  cruisers.  The  claims  allowed  by 
this  tribunal  did  not  equal  tbe  amount  of  the 
award  of  the  arbitoatora  appointed  in  pursu- 
ance of  the  Treaty  of  Washington  between 
tbe  United  States  and  Great  Britain,  and 
which  had  been  paid  to  the  United  States. 

Tlie  Court  of  Commissioners  of  Alabama 
Claims  having  ceased  to  exist.  Congress,  by 
the  Act  of  June  5.  1883.  re-established  it  for 
the  term  of  two  yean.  By  S  4  it  was  au- 
thorized to  receive  and  ezninuie  the  claims 
mentioned  in  g  5,  and  to  enter  judgments  for 
the  amounts  allowed  therefor  in  two  classes. 
Section  5  defines  the  claims  of  the  two 
classes.  Section  7  provides  tbat  tbe  judg- 
ments rendered  by  the  court  under  the  Act 
shall  be  paid  by  the  secretary  of  tlie  treasury 
out  of  tbe  sum  of  money  paid  to  the  United 
States  under  the  Treaty  of  Washington,  and 
not  appropriated  to  claims  proved  under  pre- 
ceding legislation.  Section  8  provides  that 
"judgments  entered  in  the  first  class  shall  be 
paid  before  judgments  of  the  second  class 
are  paid.  If  the  sum  of  money  so  appro- 
priated diall  be  insutHclent  to  pay  tbe  Judg- 
ments of  the  first  class,  they  shall  be  paid 
according  to  the  proportions  which  tbey 
severally  bear  to  the  whole  amount  of  suca 
unappropriated  sum.  If  such  sum  shall  be 
sufficient  to  pay  the  judgments  of  the  first 
class  and  not  suOlcient  to  pay  tiie  judgments 
of  the  second  class,  tbe  latter  judgments 
shall  be  paid  according  to  the  proporliona 
which  they  severally  hear  to  tlie  residue  of 
such  unappropriated  sum  after  the  ludgmenta 
entered  in  the  first  class  are  paid."  33  U. 
3.  Stat,  at  Large,  98. 

Construing  the  condition  contained  in  the 
note  In  suit  and  the  finding  of  the  court  in 
connection  with  the  terms  of  this  Statute, 
we  are  of  opinion  that  the  ruling  requested 
was  rightly  refused. 

The  award  of  the  arbitrators  was  to  the 
United  States  as  a  nation  ;  and  the  fund  was 
"to  be  distributed  by  Congress  as  it  saw  fib. 
No  individual  claimant  bad,  as  matter  of. 
strict  legal  or  equitable  right,  any  lien  upon 
tbe  fimtl  awarded,  nor  was  Congress  under 
any  legal  or  equitable  obligation  to  pinr  any 
claim  out  of  the  proceeds  of  that  fund.*** 
WiUiaiM  V.  Heard,  140  U.  B.  528,  537,  53t^ 


■oved  Cberefrom;  andonconUnuanoe  of  tbe  oourt 
(or  a  further  term  they  continue  in  office  without 
w  neaeaaltf  of  a  reappotaitment.  Hamilns  v. 
n«Deh.  4  L.  R.  A.  S3B,  119  Mass.  301. 

JnrMictkHi,  pracUce  and  procedure  of  the  Court 
of  Conmtakmm  of  Alabama  ClafiiH.  See  notes  to 
KkigBbarr     Mattocks  IHc.)  3  £u  S.  A.  W. 

The  parmcDt  of  the  cxpemes  of  tbe  Qeneva  Ar^ 
Wriifon  hM  not  been  charged  by  Oungren  upon 


tbo  fund  received  under  the  award.  Doited  Statee 
V.  Weld,  127  U.  S.  61,  SB  L.  ed.  (B. 

The  iwhiblUon  in  the  Act  of  1874  ooooernlnr 
compensation  for  oollectlnf  such  claims  is  limited 
to  liens,  sales  or  assignments  creating  a  right  of 
prooertf  Id  the  claim  Itself,  and  not  to  personal 
agreements  as  to  compensation.  Bacliman  v.  Law- 
Son,lMr.8.«G0.2TL.ed.l087.  See  note  to  Kings- 
bury v.  Jfattocks  tMe.)  8  L.  B.  A.  ittB. 
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95  li.  ed.  SSO,  65S,  554.  When,  therefore, 
the  note  in  suit  was  made  payable  "when  the 
United  States  pays  judgments  of  the  Court 
of  CommisBioners  of  Alabama  Claims  in  the 
so-called  class  two  cases,"  the  parties  to  the 
note  bad  reference  to  claims  which  could  be 
enforced  only  under  the  terms  of  the  Statute, 
which  were  to  be  paid  out  of  a  specific  fund. 
In  subordination  to  cases  of  the  first  class, 
and  which  were  In  a  (xrtain  contingency  to 
be  paid  proportionally. 

The  remaining  exce'ptiou  in  the  first  case 
may  be  briefly  disposed  of.  The  second 
Count  is  on  an  account  annexed,  which  con- 
tained over  twenty  items.  The  defendant 
objected  to  sevenil  of  these  items  on  the 
ground  Uiat  the  plaintiff  sought  tn  each  of 
them  to  recover  for  services  in  several  differ- 
ent matters,  and  the  defendant  asked  the 
court  to  rule  that  the  plaintiff  could  recover 
for  but  one  matter  of  charge  under  each  of 
said  items,  and  also  asked  the  court  to  rule 
that  there  could  be  no  recovery  on  any  of 
said  items.  The  court  found  upon  the  evi- 
dence, as  a  fact,  that  the  different  matters 
mentioned  in  each  of  said  items  constituted 
one  item  of  charge  upon  the  same  subject 
matter;  and  refused  to  ^ive  the  rulings  re- 
quested. One  of  these  items  is  as  follows : 
"1885,  Dec.  8.  To  letter  to  Payson  and 
Speer,  and  two  page  letter  to  Brignam,  $3. " 

If  these  letters  related  to  the  same  subject 
matter,  we  are  unable  to  see  why  one  charge 
might  not  be  made,  and  why,  being  so 
charged,  they  could  not  be  inserted  in  one 
Item.  The  other  items  arc  similar  and  fall 
within  the  same  rule. 

The  case  of  Jonea  v.  llalej/,  1  Allen,  373, 
on  which  the  dcfenduit  relies,  is  clearly 
distinguishable.  The  defendaot  in  that  case 
filed  a  declaration  In  set-off,  one  item  of 
which  was  as  follows  :  "To  goods  sold,  ma- 
terials found,  and  work  done,  (100." 

At  the  hearing  before  an  auditor,  the*  de- 
fendant introduced  evidence  of  several  dis- 
tinct matters  of  cliarge  under  said  Item.  At 
the  trial  this  item  was  disallowed.  In  de- 
livering the  opinion  of  the  court,  Chapmian, 
«/■..  said:  "The  item  in  the  account  in  set 
off,  'To  goods  sold,  materials  found,  and 
work  done,  $100,'  should  not  have  been  en- 
tirely rejected.  In  many  cases  all  these  par- 
ticulars may  enter  into  a  single  item  of 
charge.  And  any  single  thing  of  which  that 
item  gives  reasonable  notice  might  have  been 
proved.  But  it  appears  that  the  auditor  al- 
Jowed  the  defendant  to  prove  several  partic- 
ulars, with  the  various  prices  of  the  same, 
under  this  single  item.  This  was  erroneous. 
Under  a  single  item  of  his  bill,  the  defend- 
nnt  should  have  been  limited  to  the  proof  of 
a  single  article." 

In  the  second  case,  one  of  Ute  counts  was 
on  an  aci-ount  annexed  in  which  the  plaintiff 
sought  to  recover  on  an  oral  agreement  made 
between  himself  and  the  defendant,  by  which 
the  defendant  promised  to  pay  him  at  the 
rate  of  $20  a  day  for  every  business  day  in 
which  be  was  engaged  in  taking  depositfons, 
as  a  commissioner  appointed  by  the  Court  of 
Alabama  Claims,  for  the  defendant.  Otlier 
counts  were  upon  promissory  notes,  the  con- 
13L.aA. 


sideratloD  of  which  was  services  rendered  as 
such  commissioner  and  as  an  attorney. 

The  charges  for  such  services  are  found  by 
the  court  not  to  conform  either  in  form  or 
amount,  to  the  provisions  of  U.  8.  Rev.  Stat. , 
847.  The  defendant  asked  tiie  court  to  rule 
"that  the  plaintiff,  as  commissioner  of  the 
Court  of  Commissioners  of  Alabama  Claims, 
was  a  public  officer ;  that  the  fees  to  wbidi 
he  was  entitled  for  services  as  such  commis- 
sioner were  regulated  by  the  Revised  Statutes 
of  the  United  States,  §  847 ;  and  that  he  can 
recover  no  more  fees  than  those  prescribed  in 
the  said  section,  even  though  the  defendant 
expressly  agreed  to  pay  him  more ;  and  also 
that,  harinjg  made  a  special  contract  in  ref- 
erence to  his  fees  wbiui  is  opposed  to  public 
policy,  the  plaintiff  cannot  recover  on  a 
quantum  tmi'uit.  The  court  refused  so  to 
rule,  and  fouud  for  the  plaintiff. 

Section  847,  U.  S.  Rev.  Stat.,  is  entitled 
"Commissioners'  Fees,"  and  prescribes  what 
are  the  legal  fees  of  such  persons.  Sectioa 
823  of  the  same  chapter  provides  that  'the 
following  and  no  other  compensation  shall 
be  taxed  and  allowed  to  att^nneys,  solicitors, 
and  proctors  in  the  courts  of  the  United 
States,  to  district  attorneys,  clerks  of  the 
circuit  and  district  courts,  marshals,  com- 
missioners, .  .  .  except  in  cases  other- 
wise expressly  provided  by  law.  But  noth- 
ing herein  shall  be  construed  to  prohibit 
attorneys,  solicitors,  and  proctors  from 
charging  to  and  receiving  from  their  clients, 
other  than  the  government,  such  reasonable 
compensation  for  their  services,  in  addition 
to  the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States, 
or  may  be  agreed  upon  between  the  parties." 

The  comtmssioners  mentioned  in  the  above 
sections  are  undoubtedly  the  commissioners 
authorized  by  section  037  of  the  United  States 
Revised  Statutes,  to  he  appointed  by  each 
circuit  court.  This  was  expressly  so  decided 
by  Judge  Choate  in  Sedgmek  v.  Oririnell,  10 
Ben.  0,  and  is  apparent  from  a  consideration 
of  all  the  provisions  of  the  chapter.  Thus, 
by  g  846,  tne  accounts  of  "commissioners  of 
circuit  courts"  are  required  to  be  examined 
and  certified  by  the  district  j-'dge  of  the 
district  for  which  th-y  are  appointed.  The 
fees  which  are  allowed  them  by  %  847,  are 
for  services  Imposed  upon  commissioners  of 
the  circuit  court  by  other  sections  of  the 
Revised  Statute's. 

We  are  of  opinion,  therefore,  tluit  ttie  fees 
of  the  plaintilt,  as  commissioner  are  not  reg- 
ulated by  U.  S.  Rev.  Stat.,  g  847.  It  is  ac- 
cordinglv  unnecessary  to  determine  whether 
the  wonfs  in  section  ^8,  "the  following  and 
no  other  compensation  shall  be  taxed  and 
allowed  to  .  .  .  commissioners,"  refer  to 
anything  more  than  the  costs  whidi  may  be 
taxed  for  their  services,  or  to  their  claims 
against  the  government  of  the  United  States, 
when  acting  In  a  judicial  or  ministerial 
capacity,  and  prevent  them  from  making  a 
contract  for  services  on  such  terms  as  may  be 
agreed  upon. 

At  the  argument  In  this  court,  the  defend* 
ant  produced  a  certified  copy  of  certain  in- 
stmctions,  which  aa  June  0,  1888,  the  Court 
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of  Commissioneis  of  Alabama  Claims  di- 
rected its  clerk  to  issue  "to  conunissioners 
sppofntcd  and  authorized  to  take  testimony 
to  oe  used  in  the  trial  of  causes  pending  be- 
fore it.*  We  declined  to  reoeive  thiaoopy, 
being  of  tbe  opinion  that  If  tlie  Instractions 
had  any  bearing  upon  tbe  oueation  of  the 
power  of  the  iMrties  to  make  the  alleged 
contract  for  fees,  the;f  should  have  been  put 
in  evidence  at  the  trial  of  the  case.  We  see 
no  reason  to  change  our  views. 

Tbe  plalDtiS  also  seeks  to  Tecover,  on  an 
account  annexed,  lor  services  rendered  to  tbe 
defendant,  as  an  attorney  and  counsellor  at 
law,  in  the  courts  of  this  Commonwealth, 
and  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Haasachusette. 

The  plaintiff  testified  that  he  withdrew 
from  the  defendant's  service,  as  attorney  and 
counsel  lor-at-law,  on  February  d,  1886,  and 
on  that  day  gave  the  defendant  and  all  his 
opponents  notice  in  writing  ot  his  with- 
drawal ;  that  the  case  of  Amy  against  Manning 
was  then  upon  the  trial  list ;  that  Charles 
Cowley.  Esq.,  also  appeared  for  the  defend- 
ant, and  that  such  withdrawal  was  without 
the  consent  of  the  court  or  of  his  defenduit. 
Tbe  defendant  asked  the  oourt  to  rule  that  the 
plaintiff  was  not  entitled  to  recover  In  this 
action  for  any  services  performed  by  him  in 
defending  the  action  of  Amy  against  Man- 
ning in  this  court,  because  be  wiUidrew 
dioefrom,  before  the  trial  thereof,  without 
the  consent  of  ttue  defendant  or  of  the  court. 
Also  that  tbe  same  rule  of  law  applied  to  all 
Bctions  pending  where  tbe  de&ndant  was  a 
party  ana  tbe  ^lui&tifl  was  his  counsel,  when 
the  plaintiff  withdrew  therefrom.  The  judfce 
fouDd  from  tbe  evidence  that  the  conduct  of 
said  Manning  was  such  tiiat  the  plaintiff  wita 
fully  justitied  in  withdrawing  from  said 
suits,  and  that  said  Manning  bad  other  coun- 
se).  and  suffered  no  damage  on  account  of 
said  withdrawals  and  declined  to  give  the 
rulings  requestCMl. 

The  defendant  relies,  in  support  of  his 
proposition  that  an  attorney  cannot  withdraw 
hie  appearance  for  a  party  without  leave  of 
court,  upon  the  case  of  Untied  States  v.  Ourry, 
47  U.  S.  6  How.  106,  12  L.  ed.  868,  where 
language  to  this  effect  is  used  by  Chi^  Jut- 
fhv  Taney.  Tbe  point  decided  in  that  case 
Was  Uiat  the  citation  or  notice  of  an  appeal 
might  be  served  upon  the  attorney  of  record 
of  Uie  appellees,  while  bis  name  remained 
apon  the  docket  of  tbe  oourt  below,  altliough 
be  had  in  fact  been  discharged  by  his  clients. 
The  remark  of  the  chief  justice  is  not  to  be 
taken  as  the  statemoit  of  a  general  princi- 
ple, apart  frcMn  tbe  question  before  the  court. 
That  It  was  not  so  intended  is  diown  by  tlie 
context.  The  entire  qaotation  is  as  follows  : 
"So,  too,  as  to  the  service  of  the  citation  on 
the  attorney.  It  is  undoubtedly  good,  and 
■coording  to  tbe  established  practice  in  courts 
of  cbanceiT.  No  attorney  ot  solicitor  can 
withdraw  his  name,  after  he  has  once  entered 
it  (HI  the  record,  without  tbe  leave  of  the 
court.  And,  whije  his  name  continnesftere, 
•be  tdverse  party  bos  a  ri^t  to  treat  htm  as 
thesQtbOTized  attorney  or  solicitor,  and  the 
ttrrlce  of  notice  upon  hfm  is  as  valid  as  if 
■Brvedonthepsr^liiaiaelf.*  Bee  also  fa 


PoU  V.  Dick.  L.  B.  29  Ch.  Div.  861 ;  3d 
Common  Ijlw  Rule  of  this  court ;  28d  Equity 
Rule. 

No  case  has  been  called  to  our  attention 
which  holds  that,  as  between  an  attorney 
and  his  client,  leave  of  court  is  reauired  be- 
fore a  contract  between  them  can  oe  ended. 

It  is  stated  in  1  Tidd,  Fr.  9tb  ed.  8ft,  that 
"when  an  attorney  once  appears,  or  under- 
takes to  be  attorney  for  another,  he  shall  not 
be  permitted  to  withdraw  himself ;  and  it  is 
said  to  be  bis  duty  to  proceed  In  the  suit, 
althoujdt  his  client  neglect  to  bring  him 
money,  — citing  1  Sid.  81.  This,  however, 
is  not  the  law  of  England  or  Ol  this  country 
to-day. 

The  question  was  thoroughly  considered 
in  England  in  the  case  of  Vanmndau  v. 
Brovme,  9  Binj?.  402,  and  it  was  held  that  an 
attorney  might  for  reasonable  cause  and  upon 
reasonaole  notice,  abandon  the  conduct  of  a 
case,  and  recover  his  fees.  In  regard  to  the 
case  in  Siderfin,  Tindal,  Ch.  J. .  said  :  "  Now 
in  the  report  in  Siclerfln  no  facts  are  stated 
to  explain  the  decision  of  the  court.  It  may 
be,  probably  was,  the  fact,  that  tlie  attor- 
ney on  tbe  very  day  of  tlie  assizes  deserted 
the  conduct  of  tlie  cause,  giving  hfs  client 
neither  time  nor  opportunity  to  obtain  other 
piofessional  assistance ;  if  so,  the  decision 
of  the  court  was  proper."  See  also  jRmcsoa 
V.  EarU,  M.  &  M.  538 ;  Wadsuxfrth  v.  Mar- 
shall,  2  Cromp.  &  J.  665  ;  W/iitehettd  v.  Lord, 
7  Exch.  691 ;  MarriM  v.  Oaboum,  2  Cromp.  & 

H.  m. 

In  ERiot  V.  Lawton,  7  Allen,  274.  it  was 
held,  in  accordance  with  the  English  decis- 
ions, that  the  contract  of  an  attorney  with 
his  client  was  an  entire  and  continuous  con- 
tract;  and  that  the  Statute  of  Limitiitiunf 
did  not.  begin  to  run  until  the  final  service 
was  performed.  In  answer  to  the  objectitin 
that  by  holding  the  service  to  be  entire  the 
attorney  would  be  precluded  from  enforcing 
any  claim  for  services  until  the  final  termina- 
tion ot  the  suit,  Mr.  Justice  Dewey,  in  de- 
livering the  opinion  of  the  court,  said:  "To 
this  it  has  bftcn  answered  that  such  would  be 
the  effect,  if  nothing  has  occurred  to  change 
the  relation  of  the  parties  and  their  duties 
to  each  other ;  but  from  the  nature  of  this 
contract  It  may  be  terminated  previous  to 
the  termination  of  the  suit,  for  a  good  and 
sufficient  cause,  and  upon  reasonable  notice. 
Hence  it  has  t>een  holden  that  failure  to  sup- 
ply reasonable  funds,  or  any  other  substan- 
tial cause  for  not  further  proceeding  in  the 
case,  vrould JustifytheattDm^in  wltbdraw- 
iog  from  it,  and  in  such  a  case  a  present 
right  to  enforce  his  claim  tor  past  services 
would  arise,  and  of  course  also  from  that 
period  thj  Statute  of  LimitatioDS  would' 
commence  runuiog. " 

In  Bush  V.  Caveaaugh,  2  Pa.  187,  wtiich 
was  an  action  for  slander,  the  plaintiff,  an 
attOTney,  collected  s  sum  of  money  for  the 
defendant,  and  retained  It  for  hit  fees.  Tbe 
defendant  thereupon  called  him  a  thief,  rob- 
ber, and  cheat.  One  question  raised  was 
whether  tile  plaintiff,  who  had  beenemploved 
by  the  defendant  to  prosecute  a  pers*>n  t  rirn- 
inally,  was  entitled  to  any  leos,  linving" 
abandoned  the  prosecution.    It  was  held  that 
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if  he  vera  ntisfled  of  the  InBoceoce  of  the 
abcuaed,  he  waa  entitled  to  abandon-the  prcwe- 
cuttoD,  and  recover  compensation;  ana  that 
he  was  not,  to  quote  the  language  of  Gibson, 
Ch.  J.',  "bound  to  give  creden<«  to  the  in- 
structions of  a  heatol  client,  rather  than  to 
the  sober  testimony  of  a  dispassionate  wit- 
ness." 

In  Jmney  v.  Bei^er,  98  N.  T.  524,  it  was 
held  that  the  employment  by  the  client,  with- 
out the  consent  of  his  attorney,  of  counsel 
against  whom  the  attorney  had  personal  and 
professional  objections,  and  with  whom  be 
was  unwilling  to  be  associated,  was  a  justi- 
fiable cause  for  his  withdrawal  from  a  case ; 
and  that,  upon  reasonable  notice  of  such 
withdrawal,  he  was  entitled  to  recover  for 
services  rendered. 

In  the  case  at  bar,  we  are  of  opinion  that, 
on  the  facts  found,  the  presiding  Judge 
rlghtlv  refused  to  rule  as  requested  ,by  the 
defendant. 

The  only  lemafning  exception  relates  to  a 

Sromissory  note  payable  "when  the  United 
tatcs  pays  judgments  of  the  Court  of  Com- 
missioners of  Alabama  Claims.**  This  is 
disposed  of  by  the  conclusion  we  have  reached 
OD  a  similar  question  in  the  first  case. 

The  result  fa  that  In  each  case  the  order 
must  be — 
3ee^l4mit  otiemtted, 

I  

Nathaniel  F.  BENSON,  Appt., 
Charles  A.  GRAY. 

I 

I....MUS.....) 

1.  A  oomtraet  fi>r  Oie  tnuiaportatioa  of 
Uve-stodK,  which  provides  Um£  it  shaU  be  at 
ovner*s  risk  dnrinv  taansportatlon,  loading  and 
nnloadliiK:  that  It  must  be  taken  away  wtthln 
twen^-four  houis  aftnr  belnf  unladen  from  the 
cars;  that  the  oarrler'i  llabilltT'  shall  ceaae  "after 
their  mnival  at  their  plaoe  ot  destlnatioo  and  un- 
ladbis,"  and  that  tf  not  taken  awsr  ItwiU  be 
stored  at  owners  rislt,— ptaoes  the  dutr  of  un- 
loading on  the  carrier. 

S.  ▲  role  of  a  earrier.  known  to  the 
idilppor.  requiring  the  letter  to  unload  llve- 
■tock  nom  the  oars,  will  not  override  an  express 
contract  plaolog  that  dutr  on  the  carrier. 

OBeptember  IB,  IBVL) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Sup^or  Court  for  Bristol  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover posEession  of  two  horses  shipped  by 
^blntiff  over  the  Old  Colony  Railroad  from 
Boston  to  New  Bedford.  Judgment  for  plain- 
Uf. 


Tbe  facts  are  stated  in  Uie  opinion. 
Mettrt.  liom  Le  B.  HolauM  and  EUot  D. 
Stetson  for  appellant. 
Mr.  W.  H.  Oobb  for  aptwllee. 

AUm*  J.,  delivered  the  opinion  of  the 

court; 

Tbe  transportation  of  the  plaintiff's  horses 
was  under  an  express  contract.  This  contract 
was  prepared  by  the  railroad  company,  and 
called  "Live  Stock  Receipt."   In  it  the  com- 

Eany  acknowledged  the  receipt  of  the  two 
orses  marked  for  the  plaintiil  at  New  Bed- 
ford,  Mass.,  "which  tbe  compauy  promises 
to  forward  by  its  railroad,  and  deliver 
to        or  order  at  its  depot  in  He  or 

they  first  paying  freieht  for  the  same. "  " N. 
B.  If  merchandise  be  not  called  for  on  Its 
arrival,  it  will  be  stored  at  the  ri^  and  ex- 
pense of  the  owner. "  Then  ff^lowed  tbe  rates 
for  transporting  different  kinds  of  animals ; 
after  which  were  certain  rules  and  regulations 
in  regard  to  freight.  Among  these  rules 
were  the  following:  "Nor  will  they  [the 
company]  hold  themselves  liable  as  common 
carriers  for  such  articles  after  their  arrival 
at  their  place  of  destination  and  unlading  in 
the  company's  warehouses  or  depots."  "Ma- 
chinery .  .  .  and  live  animals  will  only 
be  taken  at  the  owner's  risk  of  ftacture  or 
injury  duriog  the  course  of  transportation, 
loading  and  unloading,  unless  specially 
agreed  to  the  contrary."  "All  articles  of 
freight  arriving  at  their  place  of  destination 
must  be  taken  away  within  twenty -four  hours 
after  being  unladen  fran  the  cus." 

The  plaintiff  paid  for  the  transportation 
of  the  horses  on  their  arrival  at  New  Bedford, 
and  took  a  receipt  which  contained  the  same 
ruins  and  regulations  copied  above,  and  ap- 
plied for  his  horses;  and  the  agent  of  tlie 
railroad  company  refused  to  unload  the 
hones,  and  required  the  plaintiff  to  anload 
them. 

In  the  opinion  of  a  majority  of  tbe  coivt 
the  railroad  company  must  be  held  under  this 
contract  to  have  undertaken  to  unload  the 
horses,  though  at  the  owner's  risk.  This 
contract  was  made  out  with  express  reference 
to  the  carriage  of  live  animals.  The  railroad 
company  promised  to  deliver  them,  and 
this  implies  unloading  them.  The  company 
would  also  store  them,  unless  called  for,  and 
this  also  implies  unloading  them.  There  are 
three  several  stipulations  as  to  unloading 

f oods,  one  of  which  in  e-xpress  terms  includes 
Ive  animals,  and  each  of' which  implies  that 
the  company  will  unload  them.  It  must 
therefore  be  held  that  the  cmnpany  undertook 
to  unload  them. 

This  being  so,  a  usage  of  the  company's 
agent  at  New  Bedford  to  require  the  owner 
or  consigns  to  unload  live  animals  is  of  no 


Horn— ShfiMnento/live-stoefc,- contmeteonstrued. 

The  wars  and  means  of  loading  tlie  oar  being  in 
proper  condition,  and  the  burden  of  loading  being 
upon  tbe  shipper,  it  is  his  dotf  to  have  the  car 
loaded  that  tbe  train  may  not  be  unreasonably  de- 
layed. LoulnrlUe,N.  A.*  a  tLCo.  v.Godnwn,  S 
West,  Bep.  8SS,  104  Ind.  400.  See  Vrasler  v.  Kansas 
C  St  J.  ft  C.  B.  R.  Go.  48  Iowa,  871. 

In  case  of  spe«dal  contract  whereby  tbe  owner 
18L.  R.  A. 


agrees  to  and  docs  take  charge  of  the  stock,  tbe 
burden  otprovlmcnegfigenoeta  on  Mm-  HoBeath 
V.  WabaA.  St.  *  P.  B.  Oo.  8  West  Bep.  KB, »  Ho. 
APP.M5;  Cbirkv.St.Louls,K.a*M.B.Oa64»Di. 
440:  Buddy  v.  Wabash.  8t  L.  *  P.  B,  00.S  West. 
Bep.  S0S,  SOUo.  App.  aH 

Carrters  of  live-stook;  lesponMdlltles  of.  See 
tiota  to  Interaatlonal  A  O.  N.  B.  Ck>.  v.  Tisdala 
(T^x.)  4 1..  B.  A.  61^  lUssouri  Pac.  B.  Oo.  T.  Vagaa 
(Tex.tSL.&.A.TL 
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cottteqneDOe.  The  usage  cannot  override 
the  coDtnct.  Dickinson  t.  Gay,  7  Allen.  39  ; 
Saxemb  v.  ProoiaciiU  Int.  Co.  10  Allen,  305, 
310;  AnU  t.  Fariaa,  11  Allen,  426,  429; 
AwAmm  Speoner,  18  Allen,  353,  859; 
'Oiorru  y.  New  Eng.  Mut.  M.  Int.  Co.  101 
Muft.  551 ;  Sneiling  v.  Hall.  107  Mass.  134 ; 
Hatkint  Warren,  115  Mass.  514,  535.  536  ; 
Il^n  T.  Robert*,  134  Mass.  38 ;  Emery  v. 
ZMa/i  JtfanV.  Ir»,  Co.  138  Mass.  396 ;  Ool- 
Uhdtr  V.  i>t'iu»u>re.  55  N.  Y.  200. 

A  rule  and  regulation  of  the  company  can 
have  DO  greater  effect.  The  company's 
rnle  requiring  consignees  to  unload  live- 
stock was  not  otherwise  known  to  the  plain- 
tiff  than  this;  he  knew  that  the  company's 
tgent  at  Xew  Bedford  had  been  accustomed 
to  require  consignees  to  unload  their  horses. 
But  if  well  known,  it  must  still  give  way  to 
the  coatrsct.  It  was  a  matter  of  contract  be- 
tween the  plaintiff  and  the  railroad  com- 
paoy  that  the  company  should  unload  the 
plaintiff's  horses.  This  being  so,  neither  a 
vstgt  nor  a  rule  to  the  contrary  will  avail 
to  excuse  the  company  from  the  performance 
of  its  undertakinc.  ui  this  respect,  the  case 
differs  twm  JittUr  w.  ManqfieU,  lU  Mass. 
MO.  and  other  caaea,  where  there  wai  do 
nidi  contraot. 

Judgmma  for  (A«  jikAnHf. 


Bertha    BADENFELD,   Admz..   etc.,  of 
Charles  Badenfeld,  Deceased, 
t. 

MASSACHUSKTTS     HUTDAL  ACCI- 
DENT ASSOCIATION. 

(— .Ma*....) 

1*  AxWCrftUoafls  mot  m,  eondlttoDlpre- 
eedaot  to  an  aoUoo  on  a  poUor  promtainff  to 


Xom— .AcflUmt  tamwoMe:  toarrantirfn  appttattfon 
/or  tamrancc 

A  wanma'r.  lo  an  appUoatlon  against  **  bodily  or 
scDtal  iDflnBlty."  is  not  broken  by  the  tact  that 
tbe|ippltcant  was  near-sighted  and  defective  la 
bb  %-liioa,  espedallr  If  he  at  that  time  wore  eye- 
flHHS  and  this  was  known  to  the  Inauraiioe  aiieiit. 
Catten  v.  Fidelity  ft  C.  Co.  41  FM.  Bep.  JS08. 

A  wamntr  that  be  never  had  "  any  bodilr  or 
wntal  Infirmity"  !■  not  broken  by  the  tact  that  be 
VMMitifecttDeiTSlpelaB.  Bemays  v.  Untted  States 
Jlat  Aoc.  AMD.  4S  Fed.  Bep.  IH. 

I^t^Vf^f^Hon  enntraet. 

A  contract  of  Insutanoe  must  bare  a  reasonable 
taitcriHctatloo.  suob  as  pnAably  was  in  tlw  oon< 
tMDplation  of  tbe  parties  when  it  was  made. 
GnodJa  v.  Boobester  German  Ins.  Co.  lOT  Ps.  28. 

Wbere  tbe  terms  of  a  policy  are  Buaceptlble, 
wtthoat  violcnoe.  of  two  laterpretatlons,  that  con- 
KrucUon  wblcb  Is  most  favorable  to  the  Insured, 
la  order  to  Indemnify  him  asalnst  loss  sustained 
ihouLd  be  adopted.  TeutonlalF.  Tns.  Ca  v.  Hund, 
ICI  Ps.  SB;  Burkbard  v.  Travelers  Ids.  Co.  of  HarU 
tod.  Id.  sat;  Hoffman  v.  Mtaa^  V.  Ins.  Co.  32  N.  Y. 

The  words  "total  and  permanent  loss  of  tbe 
of  both  eyes"  mean  tbe  loss  of  eyesight  when 
wd  In  a  policy  limurlD^  a  person  wbo  has  already 
tot  an  eye.  B  umpbreya  v.  National  Ben.  Auo.  11 

LLA^aei.  ia»Pa.aBL 

13  L.  R.  A. 


pay  a  sum  certain  In  case  td  d^ath,  fUtbougb  It 
provides  that  bo  suit  shall  be  broi^glit  tfaereon 
uifleai  the  matter  "has  been  fltst  referred"  to  ar- 
bttratkni.        "\  •■ 

postu*0  to  nnneoeasary  danger  aa  a  derense  to 
anacUou  for  accident  Insurance    on  the  fn<iurer. 
8i  Tfdnntary  exposure  to  unnecessary 
dwaSM^*  *'>''^'>  t'n.'venf.  i-ccn  very  nfu^^ct- 

dent  uisuranct^,  Is  nut  bhuwii  b.v  the  fact  that  tbe 
insured  wbUe  valting  for  a  train  was  thrown  or 
fell  upon  tfaetrack  from  a  platform  not  Intended 
for  use  !n  geltfnpr  llixin  hi?  Irfiln  nr  in  fili-t  for 
use  by  poMengora  at  all,  tUougb  tbey  auuiutiiuua 
used  It,  but  for  train  bands,  and  which  was  only 
aboattwo  aodmh^  IM*  wide  lo  places  wbere 
glrdezs  extended  out  from  the  walL 

4.  I<Mv*inf  &  ear  wtiUe  In  motton  <•  not 

oeoenarlly  "a  voluntary  exposure  to  uDoeces- 
sary  danger"  which  will  defeat  a  reoovery  on  a 
poUoy  whioh  by  Its  terms  is  avoided  by  suoh  ex- 
posure. 

(Tune  10.  Un.) 

EXCEPTIONS  Vy  defendant  to  nillngs  of 
tbe  SupeHo"  Court  for  Suffolk  County, 
made  during  ihe  trial  of  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy,  which  resulted  in  a 
verdict  in  favor  of  plaintiff.  Ovemtled. 
The  facts  sufflctently  appear  in  tbe  opinion. 
JfrasTf.  OMtoB  *  WUtB«x.  for  defend- 
ant: 

The  effect  of  the  first  condition  of  tbe  pol- 
ity Is  to  prevent  a  recovery.  If  it  appears  affir- 
matively that  the  negligence  of  tbe  deceased 
was  a  contributing  cause  of  bis  death. 

Freeman  v.  Travelera  Int.  Co.  4  New  Eng. 
Bep.  631.  144  Hass.  S72. 

The  conduct  of  the  deceased,  as  disclosed  by 
the  facta  admitted  and  proved  by  tbe  pbiinliff. 
was  Boch  to  require  (he  court  to  rule  afBrm- 
atlvely  that,  as  a  matter  of  law,  the  negligence 


The  knowledge  of  tbe  general  agent  of  tbe  com- 
pany Is  Ae  knowledge  of  the  company  in  such  a 
oase.  JMd.;  People's  Ins.  Co.  v.  Spenoer,  63  Pa.  363. 

A  mere  Indorsement  upon  the  back  of  a  cerUfl- 
cate  giving  general  relief  does  not  make  it  cover 
partial  disablemrat  where  no  provision  tberefor  Is 
contained  In  the  bodr  of  the  oertlllaate.  Hollo- 
baugb  V.  People's  Knt.  Aoa  Ins.  Amo.  U8  Pa.  BUS. 

OowHtlons  in  poHeiK  frnnten  4^])roo/ f(f  breoeh. 

The  burden  of  proving  the  breach  of  a  oondltioa 
In  the  policy  "that  Insured  shall  use  all  due 
diUgenoetor  Us  peisonal  safety  and  (nvteottoo," 
ison  ttieoompany.  Freeman  v.  Tiavelen  Ins.  Go. 
4  New  Eng.  Rep.  flSl,  144  Mbm.  Sit:  HasUns  v.  Ham- 
ilton Hut.  Ins.  Co.  B  Gray.  43Bi  Daniels  v.  Hudson 
Blver  F.  Ins.  Co.  13  Cueh.  416.  428;  Pierce  v.  Cohas- 
sett  Hut.  F.  iM.  Co.  128  Mass.  Wk  Mubr  v.  Mobawk 
Tall^  Ins.  Oo.  5  &rar,  541;  Hodsdon  v.  Guardian 
L.  Ins.  Co.  m  Haas.  144;  Oluff  v.  Hutual  Benefit  L. 
Ins.  Oo.  18  Allen.  308. 00  Haas.  817:  Jones  Mfg.  Co. 
V.  Hanufacturers  Hut.  F.  Ins.  Co.  S  Cush.  9S;  Urrell 
V.  Hampden  F.  Ina.  Co.  18  Gray,  431;  Redman  v. 
Mtaa.  Ins.  Co.  49  Wis.  481;  Orangers  Ufe  Ins.  Co.  v. 
Brown,  Vt  Hiss.  SOB;  Oennaln  v.  Brooklyn  Life  Ins. 
Co.  80  Hun.  685;  OampbeU  v.  New  BngUnd  Hut.  L. 
Ins.  Co.  ge  Mass.  B81;  Gotten  V.  FldeUty  A;  C.  Oo.  41 
Fed.  Bep.  600. 

The  company  most  allege  and  prove  tbe  want  of 
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of  the  insured  contributed  to  his  death,  and 
that  hie  death  occurred  In  consequence  of  vol- 
untary exposure  to  unnecessarr  daager. 

BuUerfield  v.  Wettem  R.  Gorp.  10  Allen, 
533;  Bum$  t.  Bottoit  «£  £.  B.  Co.  101  Mass. 
SO;  Ham  t.  EaOtm  S.  Co.  116  Mass.  369; 
IfiJIt  V.  Lgnn  dtB.R.  Co.  139  Haas.  80;  Tor- 
rey  v.  Boston     A.  R.  Co.  147  Mass.  412. 

In  a  proper  case  It  Is  both  within  the  power 
of  the  court  and  also  its  duly  to  rule  amrma- 
tively,  that  the  facts  esUtbllsn  negligence  as  a 
matter  of  law,  or  that  the  deceased  voluatarily 
exposed  himself  to  unnecewuy  danger. 

Holntes,  Theory  of  the  Common  Law,  pp. 
120-134;  Turn  t.  Travelsrt  Jju.  Co.  184  Maes. 
175;  Fi'eeman  v.  T^xmlen  Int.  Go.  supra, ; 
I^neU  V.  Aocident  In$.  Co.  8  Ina.  K  J.  887,  S 
Ins.  L.  J.  659 ;  ITeiU  y.  I^mdert  /»«.  0».  17 
Can.  L.  J.  44. 

It  is  clear,  as  a  matter  of  law,  that  the  death 
of  the  insured  was  due  to  his  own  negligence 
or  voluntary  exposure  to  unnecessary  danger, 
upon  any  theory  which  the  jury  would  have 
been  authorized  to  adopt,  upon  the  evidence, 
as  to  the  precise  manner  in  which  he  came  to 
be  under  tbe  wheels  of  the  train. 

Iticket/  r.  Botton  A  L.  R.  Co.  14  Allen.  439. 

The  fact  that  circumstances  or  excuses 
might  be  imagined,  which  would  justify  the 
deceased  in  being  where  he  was,  does  not  alter 
the  question. 

Oahagan  v.  Boston  A  L.  R.  Co.  1  Allen,  187; 
Bums  T.  Bo9toa  A  L.  R.  Co.  supra. 


The  court  should  have,  as  requested  by  the- 
defendant,  nonsuited  the  plaintiff,  on  tJie 
ground  of  there  not  having  been  any  arbitra- 
tion or  request  for  arbitration. 

Seott  V.  Anerjf,  5  H.  L.  Cas.  811,  851;  TVwf. 
vfin  T.  Bclman,  1  HurlsL  &  G.  73;  Braumtein 
V.  AcddmttU  Death  Int.  Co,  1  Best  A  S.  788; 
Edwards  v.  Aherayron  Mut.  L.  Jnt.  Boe.  L.  R. 
1  O.  B.  Div.  568. 

Messrs.  A.  A.  Ranney  and  John  Wood- 
bnrr.  for  plaintiff: 

Circumstantial- evidence  IssuflBcIenc  to  estab- 
lish accideotal  death. 

Wrights.  Sun  MutwU  L.  Int.  Co  99 U.  O. 
C.  P.  221;  TrauUrs  Ttu.  Co.  of  BaHford  v. 
McOonkey,  127  U.  8.  661,  82  L.  ed.  808:  Mai- 
lory  V.  TrateUsrs  Ins.  Co.  47  N.  T.  62;  IVem  v. 
Railvay  Pass.  Assur.  Co.  6  Hurlst.  &  N.  839; 
United  States  Mut.  Aee.  Ask.  v.  Barry.  181 
V.  a  100,  88  L.  ed.  60;  Freeman  v.  Travelers 
Int.  Go.  4  New  Eng.  Rep.  631,  144  Mass.  573. 

Tbe  burden  of  proving  noD<comidian(x  with 
theconditiou  requiring  due  diligence  for  per- 
sonal safety  and  protection  was  upon  the  de- 
fendant. 

Freeman  v.  Travelcrg  Int.  Go.  supra. 

The  question  was  rightly  left  to  the  jury- 
wbether  the  defendant  bad  established  this  de- 
fense. 

Stone  V.  United  States  Casualty  Go.  84  K.  J. 
L.  871;  Wright  v,Su»  Mut.  L.IHI,  Co.  fipra; 
Providenee  L.  Ina.  A 1.  Co.  t.  Martin,  83  Md. 
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oompllanoe  witb  any  partlcolar  proviso  or  condi- 
tion  on  wbhih  It  relies.  Piedmont  &  A.  L.  Ins.  Co. 
T.  Bwlna,  W  IT.  8. 877, 23  L.  ed.  00. 

TTntU  self  Infliction  of  the  injurr  or  the  negll- 
genoe  procuring  It  is  proved,  the  preaiimptlon  of 
accident  will  prevail.  Cronktalte  t.  Travelers  Ins. 
Co.  75  Wis.  116.  See  nof  es  to  Paul  v.  Travelen  Ins. 
Go.  (N.  r.}  8  L.  B.  A.  4U;  sheanoa  v.  PaoMo  Hut. 
I..  Ins.  Oo.  (Wis.) »  L.  fi.  A  eaik 

Itonpomrv  engagtxntni  in  hasnrdous  MWlovment,- 
efaurf ikaftMt  of  hontnli; 

Hie  word  "oooupatton"  In  tbe  l^-laws  of  tbe  as- 
soclatfon  baa  referenoe  to  the  vocation,  profeaslon, 
or  trade  In  which  the  aasurod  is  engaiced  for  hire  or 
profit,  and  does  not  preclude  him  from  eugaAiog 
Id  mere  acta  of  exercise,  dlveirtoo.  or  recreation, 
such  BS  huntlmr.  Uokm  Hut.  Aoo.  Aaso.  v-  Fro- 
hard.  10  L.  R.  A  883.  aod  not<,  SS  lU.  App.  178. 

Where  the  claselfloatlon  of  hazards  made  Id  the 
by-laws  Is  predicated  only  upon  occupations  and 
Dotlnrt«peottoaots,thecaseis  no  dlSerent  than 
it  would  be  if  tbe  word  "act"  were  DOt  found  In 
the  contract.  /Md.  See  note  to  Shaanon  v.  Paelflc 
Mut.  L.  Ins.  Co.  (Wis.)  >L.  a  A.  865. 

Tbe  chiSBtttoatlous  of  risks  on  the  back  of  tbe  pol- 
icy oannot  control  the  express  stipniatioas  In  tbe 
policy.  Tend  V.  United  States  Hut.  Acc.  BeL  Co. 
1 L.  B.  A  TOO,  148  HaSS.  1% 

KrterlorandvMUsmartes  ond  tfflms. 

The  tiftuse  that  tbe  insuranee  shall  uot  coTea*  any 
bodily  injury  of  wblch  there  are  no  external  or 
visIMe  rtgns  on  the  body  of  the  insured,  does  not 
apply  to  fatal  Injurlee.  McGHnchey  v.  Fidelity  ft 
C.  Co.  e  New  Eng.  Kep.  450,  80  He.  261;  Tucker  t. 
Mutual  Ben.  Life  Co.  60  Hun,  Ut,  EgKenbenrer  v. 
Ouamntee  Hut.  Acc.  Abbo.  41  Fed.  Hep.  179.  See 
7w>f  nt  to  Panl  T.  Travelers  Ins.  Oo.  {W.  T.)  8  L.  S.  A. 
443;  Sboanon  V.  PaolOc  Hut.  L.  Ins.  Co.  (Wis.)  9  L. 
K.  A.  687. 

The  dead  body  ^external  and  vfslbleslffn  enouffb 

13  L.  R  A. 


that  an  Injury  was  received.  Mallory  v.  Traveiers 
Ins.  Co.  47  N.  7.  fiS:  Panl  t.  Travelos  Ins.  CO.  8 
aA.4U.4SHan.ai7. 

Bxternal,  vlolertt,  aiid  oectdenfol  means; 

Sunstroke  or  hefit  prcetratlon  is  not  a  bodily  In- 
jury "sustained  throu^rb  external,  violent,  and  ac- 
ddental  mceDS."  within  tbe  meaning  of  an  insur- 
ance policy  covering  such  injuries,  but  ezpreasly 
excluding  liability  for  ^ny  disease  or  bodily  in. 
ftnnlty."  Doctor  v.  Fidelity  A  a  Co.  46  Fed.  Bepw 
446;  SInolnIr  v.  Maritime  Pass.  Aeenr.  Co.  i  El.  &  Bl. 
478.  See  Boca  V.  World  Mut.  L.  Ins.  Co.6Thomp. 

6u  death  from  the  effects  of  a  blow  struck  by  a 
pei-son  after  an  attempt  to  blackmail  Is  tbe  result 
of  accidental  means.  Hicbards  t.  Travelers  Ins. 
Co.  89  Cel.  170. 

Falling  from  a  window  wtille  in  a  state  of  som- 
nambullam.  If  death  ensues,  is  produced  by  ex- 
ternal uid  accidental  means.  Travelers  Ina.  Co.  v. 
Harvey,  8SVa.94& 

Where  a  driver  of  a  wagon  died  within  an  hour 
after  narrowly  escaping  a  collision,  from  f  ntrht  or 
Internal  strain  in  controlling  his  horse,  whlcn  took 
fright  and  ran  away,  death  ensued  from  bodily  in- 
juries elfected  through  external,  \-ioIent,  anA  acci> 
dental  means.  HcGIInchos' v.  Fidelity  JtC.  Itis.  Co. 
e  New  Kiiff.  fiep.  4W.  90  Me.  26L  See  HcOonald  v. 
Snelilng,  14  Allen,  HW. 

So  where  a  man  with  an  axe  chased  a  boy,  who  In 
his  fright  ran  against  a  barrel  of  wine  and  broke  It, 
the  man  was  held  responsible  for  tbe  los^  ol'  the 
wine.  Vandcnburgh  v.  Truaz.  4  Denlo,  467.  See 
Beach  V.  Haincock,  27  N.  H.  2S3. 

Whei«  a  woman,  frightened  by  an  express  wagon 
carelessly  driven.  Jumped  against  a  wall  and  in. 
Jured  ber  face,  the  express  company  was  held  lia- 
ble. Coulter  V,  Amerii^n  M.  Pnion  Exp.  Co.  B8  N. 
r.  686.  See  Fayrc  v.  [(ucksport,  64  Me.  51. 

So  accidentally  inhaling  coal  gas.  cauting  death*, 
entities  insured  to  a  recorery  upon  an  accident 
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Tbe  00I5  caan  in  which  Uie  court  hu  taken 
Ikw  qoeaUon  from  tbe  jury  are  those  in  which 
there  was  direct  evidenoe  of  a  pjoaa  act  of  care- 
kuDess  on  tbe  part  of  the  assured. 

TvttU  V.  Trw)0tm  Jm.  Co.  134  Mass.  176. 

Itts  Tolontaiy  eiposara  to  a.knowo  danger 
tbit  coDstitutes  carelessDess. 

Bvriianlv.  TroMUn  Lit.  Co.  102  Pa.  3«2. 

Tbe  jury  were  entitled  to  consider  whether 
or  not  tbe  circumstances  of  tbe  accident  were 
sach  as  would  have  justified  the  assured  in 
guDg  upm  thia  platform,  eren  though  Inspec- 
lioD  mi^t  have  shown  it  dangerous 

ibnrT.  TnneUn  Ihm.  €b.  iB  Ins.  L.  J.  727. 

A  collateral  agreement  to  refer  an  existing 
ti^t  of  action  to  arbitration  is  void. 

H01M  V.  WiUiam,  97  Mass.  168;  Wood  v. 
Humpkr^,  114  Mass.  185;  Fom  t.  Waies.  129 
Mi8l38;  Beed  v.  WaMngton  F.  tfi  M.  Int.  Oo.  188 
MssB.  572:  Uortm  v.  8^.  4  UurlsU  ft  N.  643; 
JMMtn  V.  Fltageratd,  U  R.  1  Exch.  Dtv.  257. 

Tbe  true  constnictiOQ  of  tbe  sMcy  shows 
ibe  danse  to  be  a  collateral  agreement,  and 
DOt  a  conditionm^oedenL 

Freeman  v.  Iravetert  Int.  Go.  nmra;  CMmrn 
T.  TraveUrt  Int.  00.6  New  £ng.  Bep.  182. 145 
Msas.  22ft. 

If  tbe  language  of  this  clanse  were  such  as 
lamakearbstrauoD  acmdltion  i^coedent,  tbe 
oooditioD  woDid  in  this  case  elllwE  be  inappli- 
cable or  else  void. 

ihodv.  nartthcm,  100  Haas.  117. 

Sudi  a  omdition  precedent  is  Toid  as  "an 


SoUcr.  United  BtatHMut.Aoa.  Assn.  T.NawmaD,. 
MTa.fiC;  Paul T.Tkmvelen Ids. Oo-SHfini. 
80  death  from  aoddental  drioklDr  of  pdson  is 

vttUn  the  term  of  the  poUoy.  Healer  Mutual 

aocamcsl.  r.  A.ffii.  188  m.  see. 

Death  fron  blood-polMohif  produced  by  vtma 
nSMnnlcated  br  a  fly  COMBS  wilfaln  tlw  terms  of 
nohapoUtv.  Baeon  r.  Cnited  States  llut.  Aoa 
Aml  U  Bud.  SSS. 

Death  from  accidental  drowning  la  within  luoh 
poUor.  Trew  V.  Kallwar  Pass.  Aasur.  Oo. «  HurlsL 
A.N.HS;  Wlo^iear  t.  Aoddent  Ins. Go. L.  B.<eQ. 

An  Inaane  man  who  takes  Us  own  life  dies  from 
u  iDjoir  produced  br  external,  aoofdental,  and 
fMeot  means.  Aooldent  Ins.  Oo.  of  N.  A. 
OsBdal,  1»  U.  &  SR7.  ao  L.  ed.  7«D. 

If  tbe  lojorr  be  acddeotal,  and  the  result  Is 
death,  what  matters  It  whether  tbe  Injarr  <•  caused 
br  A  Wow  from  a  pitchfork  or  a  strain  In  handling 
North  American  L.  ft  Aoo.  Ins.  Co.  t.  Bur< 
magha.  09  Fa.  tt.  See  noCs  to  Healer  Hutual 
Aea.Amo.1  Xttl..  &  A.sn. 

infenUmuiI  (f^funea. 
The  exception  as  to  **iotentlonal  injuries  Inflicted 
W  tbe  insured  or  any  other  person,"  Includes  Inten* 
tional  Injury  IntUoted  by  another  person.  Travel- 
fln  Ina.  Oo.  v.  HcCartby,  U  L.  R.  A.  317,  16  Colo. 
9k.  Ttaveleta  Ina.  Co.  of  Hartford  v.  HcConker. 
IS  U.  S.  asi.  3t  I.,  ed.  aOS:  Hutcbcraft  v.  Trareieis 
laa.  Co.  ST  Ky.  ni:  De  Qraw  T.  National  Acc.  800. 
H  Hnn,  I4Z. 

Aa  Injury  ootantlclpatedand  not  natuiallr  to  be 
expected  the  Insured,  though  tntentlonajly  In- 
Ueted  br  another.  Is  an  aeoldeotal  Injury  within 
the  Bwaaing'  of  an  aooUeot  polhqr.  AcoldMit  Ins. 
Oe.  r.  Pennett  (Taon.)  June  8, 18(0. 

Where  tlw  Insured  was  sbot  and  killed  by  a  third 
TSfson,  though  wtthouk  provocatlMi.  and  while 
•eaoeaUy  engaged  in  his  ordinary  bualnem.  do  re- 
covery can  be  had.  nsobec  t.  Itavelers  Ins.  Co. 
TTChLUa. 

UL.RA. 
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attemjtt  to  oust  the  oourtaof  ijuatloe  of  all  jtt 
risdlctioQ  over  tbe  wholecontroveny." 

White  v.MiMUtix  R.  Co.  185  Mass.  S16; 
ZJorfon  r.  &iu«r.  4  Hurlst.  648,  051;  Lee 
T.  Page,  30  L.  J.  Cb.  857,  859;  mioanU  t. 
AienarmMut.  &  ^Sm.  L.  R.  1  Q.  a  Biv. 
568,588. 

W.  AllMSt  J.,  delivered  the  opinion  of 

the  court : 

The  promise  of  tbe  defendant  was  to  pay 
a  certain  sum  in  tbe  event  of  the  death  of 
the  plaintiff's  intestate  occasioned  by  "bod- 
ily injuries  effected  through  external,  violent 
and  accidental  means. " 

There  are  nine  provisos  in  tbe  certificate, 
the  last  of  which  is  tlwt  "  no  suit  or  pro- 
ceeding at  law  or  in  equity  shall  be  brought 
to  recover  any  sum  herein,  unless  tbe  same 
has  been  first  referred  to  the  arbitration  of 
just  and  competent  men."  It  was  admitted 
that  there  hadbeen  no  reference  to  arbitration 
of  tbe  plaintiff's  claim,  and  that  tlie  plain- 
tiff never  requested  such  arbitration.  Tbe 
first  exception  is  to  the  refusal  of  the  court 
to  rule  that,  for  that  reason,  tbe  action  could 
not  be  maintained.  Tbe  promise  is,  not  to 
pay  the  award,  but  to  pay  tlie  sum  named, 
and  the  proviso  does  not  make  tlie  award  a 
condition  Drecedent  to  the  promise  to  pay, 
but  a  mode  of  enforcing  that  promise.  It 
is  well  settled  that  such  an  agreement  is  no 
bar  to  an  action  on  the  promise.  Reed  v. 


So  where  one  wUlfully  assaulted  insured  with  a 
knUs,noreooT«i7oant>eliad.  Soberok  Travel- 
eKBlns.Co.  88  AIb.Ii.  J.  M.  See  notes  to  Paul  t. 
Travelen  Ins.  Go.  (N.  T.)8Ii.  B.  A.  44Be  flheanou  t. 
FaoH)cUut.L.Ina.Oo.(WlsJ8L.  R.A.8eiL 

Fohmtary  arposurs  to  wmueetaary  rUa. 

A  case  is  within  this  exception  In  the  policy 
wbers  Insured  met  his  death  while  attemptinir  In 
broad  daj^^U  Co  oraaa  amain  Hue  of  railway  In 
front  of  an  approaohlOK  train.  Oomfsh  v.  Acol- 
daitIns.Oo.L.B.»Q.B.  Mr.  4S8. 

So  bearding  a  train  while  In  motion  (b  a  volun- 
tarr  exposure.  Ulller  v.  Travelers  Tna.  Oo.  SB 
HI0D.6M. 

A  cteine  exoeptlnr  railroad  emptor^  from  tbe 
provision  agiUnst  entering  a  moving  train  includes 
a  tnuMfer  agent  emptored  by  a  baggaKe  transfer 
oompanr.  Cotten  v.  Fidelity  A  a  Co.  U  Fed.  Rep. 
£06. 

Where  one  lowered  himself  from  tiie  window  br 
a  piece  of  bed  ticking,  it  was  a  voluntary  exposure 
wbioh  wfll  defeat  a  reoovery  where  deatb  ensuesb 
Shaffer  v.  Travelen  Ins.  Oo.  OIL)  Oot  81.  1668. 

rawing  over  a  ferestte  on  a  dark  night,  other 
wayaof  travel  being  open  toone,  toavoluntarr  ex- 
posure to  danger.  Travrten  Ina.  Oo.  v.  Jonea,  80 
6a.  811. 

Paasing  from  otm  car  to  another  while  the  train 
la  in  motion  avoidatbe  insoranee.  SauteUe  v.  Rail- 
way Pass.  Ins.  Oo.  18  Ins.  L.  J.  808. 

But  going  ont  on  the  platform  while  tbe  train 
la  In  motion,  while  suffering  from  nausea  caused 
by  heat  c<  the  oar.  Is  not  a  voluntarr  exposure 
■uoh  as  will  defeat  a  recovery.  Marx  v.  Travelers 
Ina  Co.  88  Fed.  Rep.  381. 

Running  towards  an  approaching  train  to  get 
the  mall,  stumbling  and  failing  down  a  bank 
against  the  engine  Is  not  a  voluntary  exposure  to 
unnecessary  danger.  Bqultable  Aoo.  Ins.  Oo.  v. 
Oabom.  80  Ala.  Sn.  poM,  887. 

"Lifting  and  overexenlon"  must  be  a  TOluntary 
and  unneoeesary  act,  and  not  an  aot  put  forth  ta 
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WaOinffUm  F.  A  JT.  hu.  Oo.  188  Mass.  878, 
and  cases  cited. 

The  certiflcate  also  contains  the  prorlso 
that  "ntemben  are  required  to  use  all  due 
diligence  for  persoaal  safety  and  protection ; 
and  that  "no  claim  shall  be  made  under  this 
certiflcate  where  death  or  injury  may  have 
happened  In  consequence  ...  of  any 
voluntary  exposure  to  unnecessary  danger.'' 
These  provisos  constitute  matter  of  defense 
and  the  burden  of  proving  tliem  is  upon  the 
defendant.  Freeman  v.  lYavden  ln$.  Go. 
14i  Hass.  579,  4  New  Eng.  Rep.  621.  The 
other  exceptions  are  to  the  refusals  of  tiie 
court  to  rule  upon  the  undisputed  evidence 
in  the  case,  ana  upon  the  hypothetical  find- 
ings of  the  jury  upon  the  evidence,  that  the 
defense  of  want  of  due  diligence  or  of  vol- 
untary exposure  to  unnecessary  daitger  by  the 
deceased  was  made  out,  and  to  instruct  the 
Jury  to  find  a  verdict  for  the  defendant. 

After  the  ten  o'clock  train  left,  the  dead 
body  of  the  plaintiff's  intestate  was  found 
on  the  track  where  the  train  had  stood  in 
such  a  situation  and  condition  as  showed  that 
be  had  been  run  over  by  the  train  and  in- 
stantly killed.  Track  No.  8  was  the  e!^sterly 
track  and  was  near  the  easterly  wall  of  the 
train  house.  A  platform  extended  from  the 
wall  toward  the  track  bo  far  that  a  car  upon 
the  track  would  overhang  the  platform  about 
six  inches.  The  distance  from  the  wall  to 
the  edge  of  the  platform  was  about  five  and 
one  half  feet,  but  there  were  girders  extend- 


save  ose^  self  from  hdog  orusbed  by  a  desoendlag 
welffht.  Beynolds  v.  Equitable  Aoo.  AsBO.  M  Hun, 
18. 

Whether  Insured  was  guilty  at  voluntair  ezpofr- 
nretodanserli  a  question  for  the  Jury.  Gotten 
T.FMeU^A  CCcUFed.  Bep.  AOS.  See  note*  to 
Paulr.Travelen  Ins.  Co.  <N.  Y.)  9  U  B.  A.*U; 
HheanoiiT.FBciaoHuk.L.Xiia,Oo.(WisJ  911  XL  A. 
687. 

FOipiuMtof  premtKm,  ' 

A  casb  payment  by  an  accident  Insurance  com- 
pany to  the  assured  oo  account  of  an  injury  re- 
oetved,  to  wbloh  be  was  not  entitled  unlesB  the  In- 
atallmeata  of  premium  bad  been  paid,  did  not  raise 
»  conclusive  presunqtUon  tbat  all  such  Instaltments 
bad  fa  fact  been  paid.  Melln  v.  North  Amerlcaa 
Aco.  Idb.  Co.  70  Wig.  57». 

Where  an  atent  stritelts  an  limoract  negro  porter 
«f  a  railroad  company  to  take  laButaBce.andoffer8 
to  take  an  order  00  the  company  for  the  premium, 
end  the  poHcy  1b  delivered  to  the  porter  before  the 
oompaoy  can  forfeit  the  policy  for  nonpayment  oC' 
prerolum,ln  case  Itconnot realize  on  the  order,  it 
mufitfrlvetbe  insured  notice  of  its  nonpayment. 
Bury  V.  Standard  Z4fe*Aoo.  Ins.  Co.  lOL.  ft.  A.49(, 
and  neta,  W  Venn.  427. 

lAmtttaum  of  riffia  lo  me. 

Tn  an  accident  policy  limiting  the  rl^t  to  sue 
tbereon  to  one  year  from  the  time  of  the  •lles«d 
Injury,  the  limitation  begins  to  run  wben  ^e  proofs 
are  accepted  and  tbe  claim  Is  in  a  oonditlon  to  be 
sued.  Cooper  v.lTnlted  Btatea  Hot.  Aoo.Asso.'67 
Hun,  40T. 

The  stipulation  fai  an  aooident  Insuntnoe  policy, 
that  action  thereon  most  be  Oommeneed  wtttatn 
18L.R.A. 


ing  inward  from  the  wall  abont  three  feet  sO' 
that  the  distance  from  the  face  of  the  girders 
to  the  edge  of  the  platform  was  about  two 
and  a  half  feet. 

"There  was  evidence  tending  to  prove  tliat 
the  plaintiff,  before  ten  o'clcek  In  the  fore- 
noon was  waiting  In  the  train  house  <^  » 
railroad  station  In  Boston  to  take  a  train  tbat 
left  at  a  quarter  after  10  on  track  No.  7,  and 
that  he  knew  that  n  train  left  on  track  No.  S 
at  10  o'clock." 

The  defendant  contended,  and  there  was 
evidence  to  prove,  that  the  platfonn  east  of 
the  tracks  was  Intended  for  the  use  of  the 
train  hands  and  not  for  passengers,  though 
it  was  sometimes  used  by  them,  and  that  ue 
place  Intended  for  and  generally  used  by 
passengers  for  taking  and  leaving  cars  od 
track  No.  8  was  tiie  platform  on  the  westerly 
tide  of  ttiat  track  between  it  and  track  No. 
7. 

The  supposition  that  the  deceased  fell  (a 
attempting  to  get  on  or  off  any  platform  of 
the  cars  while  they  were  In  motion  seems 
inconsistent  with  the  evidence.  The  only 
theory  of  accidental  Injury  eoasistent  with 
the  evidence  seems  to  be  that  the  deceased 
was  thrown  or  fell  from  the  platform  east  of 
the  can,  upon  the  rail  between  the  front  and 
rear  trucks  of  the  forward  car  abont  tiie  time 
the  cars  started  and  before  they  had  moved 
twenty  feet.  There  was  no  evidence  of  the 
cause  of  his  fall,  and  It  cannot  be  contended 
that  the  mere  fact  that  he  fell  under  the  car 


one  year  from  the  tbne  the  rlyfat  of  action  accrueat 
Is  reasonable  and  valid.  Busgs  v.  Travden  Ina. 

Co.  71  Tex.  579. 

The  proTision  that  the  action  should  be  broujrht 
"vitblD  one  year  from  the  time  of  the  alleged  acci- 
dental iojary,"  means  a  year  from  tbe  time  the 
rlg^it  of  action  was  complete.  Cooper  t.  ITnfted 
States  Mut.  Acc  Assa  SB  N.  T.  8- R.  7% 

The  limitation  of  a  year  runs  during  tbe  minors 
Ity  of  the  benefldariee  where  there  Is  no  exception 
in  their  fitvor.  Buggsv.  Travelers  Ins.  00.71  Tex. 

m. 

NoUa  of  ateUenU 

Tbf  requirement  of  an  immediate  wrltteo  notice 
of  an  accident,  means  that  notloo  must  be  given 
within  a  reasonable  time.  People's  Uut.  Aoo. 
Awo.  V.  Smith.  12S  Pa.  317. 

Contrtbutorv  negHijenu  not  a  defentc 

Contributory  n^llgenoe  on  tbe  part  of  the  in- 
sured Is  not  a  defense,  and  by  tbe  use  of  the  word 
"acoideatal,"  Injuries  to  wUlcb  tbe  ne^Ugenoe  of 
tbe  Insured  contributed  are  not  excluded  from  tbe 
protection  or  the  policj'.  Frtieman  v.  Travelers 
Ins.  Co.  4  New  Kng.  It«p.  621.  lU  Muse.  572:  Schnei- 
der V.  Provident  L.  Ins.  Co.  Si  Wis.  28;  Trew  v. 
Ruilway  Foes.  Asaur.  Co.  6  Ilurlst,  &  N.  K»:  Provi- 
dence L.  Ids.  &  I.  Co.  V.  Martin,  83  Md.  310:  Stone 
V.  United  States  Casualty  Co.  31  N.  J.  L.  371. 

Proof  of  nature,  came,  or  manntr  of  death, 

Tbe  requirement,  loan  accident  Insurance  polloy, 
of  direct  and  pogltfve  proof  Of  the  nature,  oeuse. 
or  manner  of  death,  does  not  maVe  ft  necessary  to 
totabllsh  the  fact  by  persons  aetoaUy  present  at  tbe 
death.  Aooident  Ins.  Oo.  of  N.  A.  v.  Bennett 
(Tonn.)  June  8, 189L 


Digitized  by 


16D0. 


EqniTABLB  Accimra  Im.  Co.  t.  Omima. 


267 


Is  a  dtfenae.  The  real  contention  of  the  de- 
fendant, expreeaed  In  dtfl^ent  forms  in  its 
prayers  for  Instmctfons,  is,  that  the  mere 
fact  tiiat  the  deceased  was  In  a  dangerous 
place  <on  the  platform  eattt  of  the  b'ack) ,  or. 
as  stated  In  one  prayer  for  instructions,  do- 
ing a  dangerous  act  (leaving  a  oar  while  it 
was  in  motion),  la,  aa  matter  of  law.  Con- 
clnatve  proof  that  he  did  not  use  all  due 
diligence  for  personal  nUtj  and  protection, 
and  tliat  he  Toluntarily  exposed  himself  to 
unnecessary  danger. 

This  is  not  an  action  against  the  railroad 
ccHDpany  In  which  the  mutual  rights  and 
duties  of  a  peiaon  injnrsd  and  the  company 
aie  involved. 

As  regards  the  defendant,  the  deceased  had 
a  right  to  go  upon  the  platform,  and  to  ex- 
amine the  wall  of  the  building,  and  the 
girders  and  the  platform  and  the  cars  stand- 
ing upon  the  track  and  to  enter  and  leave 
them.  None  of  these  acts  wonld  of  itself 
be  evidence  of  want  of  due  diligence  for 
perscmal  safety  or  of  volnntarr  exposure  to 
inin«»ssaiT  danger.  Any  of  them  might  be 
done  carefully  or  carelessly.  The  manner 
and  circumstances  of  the  act  would  give 
character  to  it. 

The  facts  that  the  deceased  was  upon  the 
platform,  and  that  he  was  Injured  in  the 
manner  diown,  cleiu'ly  do  not  constitute  neg- 
ligence in  law  or  afford  omcluslvo  evidence 
01  negligence. 

The  defendant  asked  for  Instructions  upon 


the  hTpothests  tiat.'deoeaaecl  fell  while  leav- 
ing the  car  when  It  was  In  motion.  There 
was  no  evidence  tliat  hfi  so  fell,  but  If  It 
could  be  inferred  It  would  not  be  conclusive 
of  his  negligence.  That  would  depend  upon 
the  circumstances,  and  there  would  be  no 
presumption  that  the  circumstances  were  such 
as  to  make  It  negligent.  If  the  juiy  could 
surmise  that  he  left  the  car  when  It  was  ia 
motion  under  circumstances  which  rendered 
the  act  negligent,  they  could  equally  well 
surmise  that  he  left  it  under  circumstances 
which  would  show  that  the  act  was  not  neg- 
ligent. It  mav  be  said,  in  general,  in  re- 
gud  to  each  ox  the  defendant's  prayers  for 
rulings  and  instructions,  that  tnere  is  no 
evidence  of  the  act  of  the  deceased  proximate 
to  his  injury  and  of  course  no  evidence  of 
the  circumstances  which  characterize  the  act 
as  negligent  or  otherwise.  If  the  jury  Infer 
an  act  they  are  not,  without  evidence,  at 
liberty  to  infer  the  circumstances  which  made 
the  act  negligent.  The  jury  could  not  prop- 
erly find  th«r  verdict  upon  particular  facta 
found  without  evidence.  The  real  Question 
was  whether  the  facts  directly  proved  by  the 
evidence  and  those  inferred  from  them  sus- 
tained the  burden  of  proof  which  was  upon 
the  defendant,  and  this  was  clearly  a  question 
for  the  jury  and  not  for  the  court,  tmless  the 
court  could  rule  that  there  was  not  snfflclent 
evidence.  The  Instructions  give  wera  suffi- 
ciently favorable  to  tlje  defendant. 
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EQUITABLE  ACCIDENT  INSUBAXCB 
CO.,  Appt., 

9. 

Laura  OSBORN.  Admz.,  etc.,  of  John  Ob- 
born.  Deceased. 

<B0  Ala.  an.) 

u  A  general  rtffnial  wbloli  puts  in  imae  the 
•xeoatloo  of  an  insuranoe  policy  should  be  veri- 
fied under  the  Alabama  Code. 

S>  A.plM  wtiic^  statoa  Iwal  eon- 
elaalaDB  Instead  <tf  faots  is  MBiuzraua. 

8.  ATHrlaiiMiBere»tedb7pn>otof  apoU- 


07  whUk  apeotflea  no  time  for  tts  oeDUnaance 
ander  a  ofMapli^  whieh  describes  it  as  ninninK 
f oe  ona  y«ar  Imn  a  setSaln  dale. 

poll  tire  touoDeowiarrdanBef  wltiiin  the  raenn- 
tag  of  a  policy  Itecause  be  runs  toward  on  ap- 
proaohliiff  train,  which  does  not  stop  there,  to 
getthemanandstamWaaanil  ftOlsdown  abank 
'  BgahiBt  Ihe  engiMk 

(VovcanlMr  Verm,  MOD 

APPEAL  Irr  defendant  from  a  judgment  of 
the  City  Ooort  of  Birmingham  in  favor  of 
plaintifl  In  an  action  brought  to  recover  the 


Hon.— Smpe,  nature  and  c#eet  of  t)«rf)lcatlon. 
Hie  Oddes  of  all  States  which  faave  adopted  the  re- 
f onowj  system  of  procedore  oontain  provisions  1b 
r^ni  to  verlBcatloQ  of  pleadings.  In  all  cases  of 
•  ^-eriQcaUoii  of  pleadiDff,  the  affldavltof  the  party 
nnst  state  tbat  ttie  same  is  trve  oC  his  own  Icnowl- 
•dfe.  ezoepC  as  to  the  matters  which  are  therein 
■laiedonUslnhwniatlon  or  belief,  and  as  to  those 
■attMS, ftat be beMevea  Ittobetrue;  andwberea 
ptcadinr  <>  verified.  It  must  be  by  the  affidavit  of  a 
party,  nalen  the  parties  are  atieent  from  tlie  county 
vbere  the  attorney  lesldea.  or  from  cause  are  unable 
to  vwtry  It,  or  the  facts  are  wltMo  Oic  knowledge 
otiA  sttoroey  or  other  person  vertfying  the  same. 
VIhd  tbe  pieadlnB'  is  verified  by  the  attorney,  or 
other  pemoD  except  one  of  tbe  parties,  be  must  set 
iwatattiealldavftUwreaaonwbyltiBnot  made 
^  oae  ot  the  pnrtfea.  When  a  eorporatton  is  a 
Mrtr.tbeveriHraMaR  m^be  made  by  an  officer 
l^f.  BeelBatee,FLIfln. 

WL.R.A- 


The  object  of  the  verification  is  to  secure .  good 
foith  fo  the  avermenta  of  tbe  party.  Patterson  v. 

Ely.19Cal.28. 

An  answer  may  be  verified  though  the  complaint 
is  not.  In  sucb  case  a  reply  must  be  verlfled.  Levi 
V.  Jakeways,  1  How.  ;Pr.  120, 2  Code  liep.  68;  Lio  v. 
Jaauays.  8  Code  Rep.  29. 

(^urts  loan  against  objections  on  the  ground  of 
insufficient  verification^  Wilkin  r.  Gllman.  13 How- 
Pr.22i>. 

The  verification  constitutes  no  part  of  a  plead- 
ing, liut  when  aas  pleading  is  vwlfled  every  sub^ 
sequent  pleading,  except  a  demorrer.  or  the  freo- 
eral  answer  of  an  infant  by  his  guafdiaa  q<I  'litem, 
must  also  bo  verified.  See  N.  Y.  Code  Civ.  Prow. 
I  BXSi  Reynolds  v.  Smathers.  87  N.  C.  21;  Alford  v. 
HoCormac,  90  N.  CL.1S1;  Crompton  t.  Crow,  2  Utah, 
216;  Boone,  Ctoden.su. 

TerUisatlon  is  only  required  to  be  adOptprI  m  tho 
mo  ]b  of  statement  In  tbe  pleading.  If  the  m  ^de  of 
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smouBt  allegad  to  be  due  on  a  policy  of  accJ- 
dent  iDsuiaoce.  Beverud. 

Tbe  fac(9  Bufflcieotly  (4>j;)ear  in  the  opinion. 

Messrs.  G.  R.  H&rab  and  Bownuui  & 
Harah  for  appellant. 

Mr.  E.  T.  Taliaferro  for  appellee. 

SomerTille.  J.,  delivered  the  opinion  of 
court: 

1.  Tbe  first  plea  of  the  defendant,  being  a 

general  denial  of  all  the  allegations  of  the 
complaint,  necessarily  put  in  Issue  the  exe- 
cution of  tlie  written  policy  of  insurance 
■which  was  the  foundation  of  the  suit,  as 
-well  as  tbe  plaintiff's  ownership  of  the  pol- 
icy, as  the  benedciary  under  it.  The  plea 
should  therefore  have  been  supported  hy  affi- 
davit,, and  for  want  of  such  verification  it 
-was  subject  to  the  demurrer  which  was  inter- 
posed to  it,  and  waa  piyjperly  sustained  by 
the  trial  court.  Mobile  dh  M.  It.  Go.  v.  Qit- 
mer,  85  Ala.  433 ;  Code  1886.  ^  2676,  2770 ; 
Manning, V.  Maron^,  87  Ala.  o6S. 

3.  The  third  plea  was  too  vague  and  un- 
4%rtaln  In  its  averments,  and  therefore  neces- 
sarily ambiguous  in  meaning.  It,  moreover, 
states  legal  conclusions  instead  of  facts,  and 
was  subject  to  demurrer  on  these  and  other 
grounds  sustained  by  the  court.  CarmeU^ 
V.  Mim»,  88  Ala.  886. 

8.  The  fourth  pica  was  subject  to  like  ob- 
jections, as  stated  in  the  demurrer  to  it. 

4.  The  court  erred  In  not  sustaiuing  the 
plaintiff's  motion  to  exclude  the  policy  of  in- 
surance  on  the  ground  of  variance.  The  com- 
plaint describ^  the  policy  as  running  for  the 
term  of  one  year  from  date,  which  was  Teb- 
ruary  18,  1888.  We  discover  nothing  In  the 
terras  of  the  policy,  or  in  the  other  evidence, 
which  indicates  how  long  the  riak  was  to  run. 
This  may  be  an  Inadvertent  omission ;  but,  as 


statement  la  absidute,  then  tbe  verifloatloa  sbould 
be  absolute,  but  U  the  mode  of  statemeiit  Is  quail- 
fled,  then  tbe  veilftaatloa  should  be  qualified.  Or- 
▼M  V.  OoldBohmMt,  U  How.  Fr.  71,  2  N.  T.  Civ. 
ProD.  814. 

A  detect  In  the  verifloatloa  of  a  comirialnt  or  pe- 
tition nsj  be  waived,  sad  wlU  be  deemed  waived 
whera  no  objeotkm  Is  made  until  after  tbe  rendl- 
tloo  of  tbe  Judgment,  Dorringtoa  v.Xeyer,8Neb. 
SUiS  Boone.  Code  PI.  5. 

Jtfbde  of  ter^leaUon. 

As  a  freneral  rule,  everr  pleading  should  be  veri- 
fied br  tbe  party  pleading,  but  for  convenience  and 
from  necessity,  many  exceptions  to  the  rule  are 
allowed.  Thus,  when  an  artificial  person,  as  a  pri- 
vate oorporation,  is  a  party,  the  pleading  may  be 
Terlfled  by  any  of  tta  offlcera;  and  when  the  State  is 
a  party,  the  verlflcation  may  be  made  by  anyooe 
acquainted  whb  the  facts.  N.  T.  Code,  I  \St. 

80,  where  a  party  oanoot  verify  a  pleading  by 
reason  of  absence  at  tbe  thne  snch  verification  be- 
comes necBSWUT.  bis  attorney  may  verify  tbe 
pleading  for  him.  Stannard  v.  Hattlce,  7  How.  Pr. 
4;  People  v.  Allen,  14  How.  Pr.  8M:  Roacoc  v.  Hais- 
00, 7  How.  Pr.  121;  Treadwell  v.  Pweett.  JO  How. 
Pr.  184;  Lefevro  v.  Letson.  6  Sandf.  660, 10  N.  T. 
Legal  ObS.  MS;  Boston  Locomotive  Works  v. Wright, 
U  How.  Pr.  «k  »  Wait.  Pr.  88R. 

1  Ytrifttatkm  ^  OQent  or  attorney. 

A  verlfloBtlon  to  a  pleading,  made  by  ao  ageot, 
vAieh  states  that  "all  tbe  material  aUegaUoDS . . . 
ISURA. 


the  bill  of  ejtceptions  purports  to  contain  all 
the  evidence,  the  objection  to  the  admission  of 
the  policy  should  have  been  sustained.  In 
addition  to  this,  we  may  observe  Uiat  the 
evidence  shows  tli&t  the  accident  which  pro- 
duced the  death  of  the  insured  happeueu  on 
May  30,  1S89,  or  more  than  a  year  nfter  the 
issue  of  the  policy,  and  the  risk  was  not, 
therefore,  covered  by  the  time  for  which  the 
policy  described  in  tlie  complaint  was  to  re> 
main  in  force.  This,  of  itself,  is  fatal  to 
any  recovery,  as  the  facts  of  the  case  now 
stand. 

5.  The  policy  insures  against  death  and 
certain  other  injuries,  affected  through  "ex- 
ternal, violent,  and  accidental  means. "  Tliat 
the  death  of  tbe  insured  resulted  from  pre- 
cisely such  a  cause,  the  evidence  leaves  no 
doubt.  The  insured  came  speedily  to  bis 
death  hy  stumbling  and  falling,  as  he  ran 
towards  the  railroad  track  upon  the  approach 
of  a  passenger  train,  coming  in  sudden  con- 
tact with  the  steam-chest  on  the  side  of  a  rail- 
way engine.  The  injury,  therefore,  comes 
within  the  general  terms  of  the  policy,  unless 
taken  out  by  some  one  of  the  exceptions. 

6.  One  of  the  exceptions,  not  covered  by 
the  policy,  is  "voluntary  exposure  to  un- 
necessary danger. "  It  is  contended  that  the 
facts  of  the  presenr  case  bring  it  within  tbe 
t«rms  of  this  exception.  The  phrase,  "vol- 
untary exposure  to  unnecessary  danger"  in- 
volves the  idea  of  "intentionally  doing  some 
act  which  reasonable  and  ordinary  prudence 
would  pronounce  dangerous."  As  said  in 
an  analogous  case,  where  tlie  samo  phrase 
was  construed:  "The  approach  to  an  un- 
known and  unexpected  danger  does  not  make 
the  act  a  voluntary  exposure  thereto.  The 
result  of  the  act  does  not  necessarily  deter- 
mine ttie  motive  which  prompted  the  actioD. 


are  with  bis  personal  knowledge."  is  snflloieDt 
without  assigning  any  reason  why  the  vorlfloatloii 
Is  notmsde  by  the  party.  Betts  v.  KrtnMl,  18  N. 
T.  Civ.  Proc  187- 

VeriflcatloQ  by  deftDdaafs  agent,  stating  after 
tbe  usual  form  tbat  tbe  reason  why  it  was  not  made 
by  defendant  was.  that  the  alle«at|ons  were  within 
Bgent^  persoDBl  knowledge  and  not  wltbln  that 
of  the  defendant,  was  held  good.  It  was  also  held 
that  the  exception  as  to  those  matters  stated  on  in- 
formation, ete.,  might  bare  beenomttted.  Boss  v. 
Longmuir,  U  AbK  Pr.  SaS,  M  How.  Pr.  A 

A  pleading  verifled  1^  an  attooiey,  statiDff.aBllw 
ground  for  his  verification,  tbat  be  oould  not  find 
the  party  in  tbe  dty,  and  tbat  it  was  his  last  day  to 
reply.  Is  not  good  as  it  states  no  legal  reason  why 
the  verifloatlott  is  not  made  by  tbe  party.  It  nuv 
be  treated  as  a  nullity.  Lyons  v.  Harat,  M  How. 
Pr.23. 

Where  verification  of  an  answer,  made  by  tbe  de- 
fendant's agent  or  attorney,  contains  an  allegation 
InoottslBtent  with  an  all^utlon  in  tbe  answer,  de- 
fendant may  be  required  to  verify  In  pnson.  Jail- 
lard  V.  Tomes,  8  Abb.  N.  C.  24. 

It  seems  that  under  Code  Civ.  Proc.  1 2S33,  which 
provides  that  "the  surrogate  may  require  the  peti- 
tion or  answer  to  be  verified."  be  has  authority  to 
compel  the  verifi cations  of  objeotlons  to  an  aoooun  - 
filed  with  hhn.  Tbompeoo  v.  Mott,  %  Dcm.  m. 

Fer^jlcoffon  hg  eorjmrattan. 
When  the  vwiflcatloo  is  Ivan  oflloer  of  aoorpo- 
iatloD.lt  is  in  fact  tiieverifioaUon  ta  theeorpoc^ 
tloo.aiidtliefonnlstbato(apartrto  the  aatioi^ 
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The  act  may  be  Toluntary,  jet  tbe«xpo6tire 
inrolantarr.  The  danger  oeing  uoknowa, 
the  injury  Uaocidental.  BurlAardy.  Trao- 
tttnlnt.  Co.  cff  Bartford,  103  Pa.  262.  Death 
by  accideac  has  been  defined  to  be  "death 
(nHD  any  unexpected  erant  which  happens 
w  by  chance,  or  whi<A  does  not  take  mace 
iccordiDK  to  the  naoal  couiBe  of  thinKs" 
(JVbrtA  Am&riean  L.  In*,  Oo.  t.  Burreu^, 
W  Pb.  43) ,  and  again,  as  "  any  eTOot  vhicb 
takes  place  withont  foresight  or  expectntlon 
of  the  person  acted  upon  or  affected  by  the 
erent."  Hay,  Ins.  3d  ed.  ^  520.  So  it  is 
said  in  1  Am.  &  Bng.  Ibeyolop.  Lav,  p.  87 : 
"Ad  accident.  Id  its  application  to  insurance 
policies,  has  been  defined  as  an  injury  which 
happens  by  reason  of  some  violence,  casualty, 
or  tu  major  to  the  assured,  without  bis  die- 
sign  or  cooaent  or  voluntary  co-operation." 
See  also  Schneider  t.  Provident  L.  Im,  Co. 
34  Wis.  38;  TutOe  v.  TraceUT$  A  Ace.  In$. 
Co.  184  Mass.  175.  45  Am.  Rep.  Sl^ZiQ,  note. 

The  evidence  in  the  record  fails  to  satisfy 
OS  that  the  Insured  was  guilty  of  voluntarily 
exposing  himself  to  unnecessary  danger,  and 
any  degree  of  negligence  short  of  this  will 
not  operate  to  defeat  a  recovery.  May,  Ins. 
ad  ed.  S  680.  He  was  approaching  tlie  arriv- 
ing railway  train,  for  the  purpose  of  getting 
tiK  mail  for  llie  postmaster.  True,  he  was 
moving  rapidly ;  but  he  made  an  effort  to 
check  his  speed  as  he  reached  the  sloping 
bank  wbicli  led  down  to  the  side  track  of 
t  the  nilroad :  and  in  doing  tlils  be  stumbled, 
and  came  in  collisiou  with  the  engine.  But 
tor  the  accident  of  stumbling,  th»  inference 
Is  fair  that  he  would  not  have  been  injured. 
Tbe  Sclent  and  proximate  cause  of  the 
death,  therefore,  was  the  accident,  as  much 
aa  if  tbe  col  I  ision  had  been  with  a  huge  stnoe, 


•Bd  need  not  state  the  grounds  of  belief.  Olau- 
bcooklee  v.  Hambnrs  &  A.  P.  Co.  9  Abb.  Pr.  IM. 

Tbe  mmaffliiff  agent  ot  a  forelga  corporation 
itYtag  charge  of  all  Us  busloesa.  and  on  whom 
the  proceai  Id  tbe  action  waflserved,  majr  verify  its 
aanreraaan  officer  of  tbe  oorporatkm,  and  witb- 
OTtstetioKtbesToundsof btabelief.  Ibid. 

Ibe  verUlGatlon  of  a  pleading  made  by  tbeaeore- 
tarj-  of  a  corporation  maj  be  io  the  usual  fonn  ot 
a  TcrtflcatloD  br  a  party,  and  aeed  not  set  forth  the 
froonds  of  tbe  oOoer'a  belief  as  to  all  matters  stat- 
ed mUi  knowledge,  and  tbe  reason  why  the  verl- 
iiatkRi  k  Dot  made  t>y  the  party.  Tbe  verlllcatlon 
%  the  verification  by  the  corporatiOD,  and  tbere- 
foea  veriflcatioo  bya  party.  American  Insulator 
Co^  T.Buili;eiiaDdH.Teleff.Oo.7N.  Y.Clv.Proa 
4B. 

MlaeeBaneom  conrfderutlons. 
Ib  aQ  caM  when  tbe  verlfioatton  may  be  omitted, 
tbe  ctttertOD  Is  wbetber.  if  called  aa  a  witDesa,  the 
Vutj  wovM  be  excused  from  aoawetlOK.  If  tbere 
kactte  than  one  parly,  and  anyone  would  be  prlv- 
IvMi  verlflcation  may  be  omitted;  so.  It  aay  part 
ot  tbe  irteadfngs  would  excuse  a  party  from  teatt- 
tTlDir.  Clapper  v.  Flt^^iatriok,  8  How.  Pr.  814.  L 
^  Bep.  OP:  Blatade))  t.  Baymond,  &  AbU  Pr.  lU, 
•■nnad.  8  Abk  Pr.  MB:  Henry  v.  Bank  ot  Saltaa,  1 

Tbe  code  proThfone  allowing:  ao  omlwioo  of  tbe 
wriscatioa  apply  only  where  the  aoooaatoTy  mat- 
tw  a  contained  In  tbe  pleadlnr  to  be  answered. 
n«detlcks  V.  •ntylor.«ir.T.W8,U  Abb.Pr.n. 

an. 

BLR.A. 


instead  of  with  the  steam-chest  on  the  side  of 
the  engine.  The  injury  received  was  clearly 
not  **  intentional"  within  the  meaning  of  one 
of  tbe  exceptions  of  the  policy.  Nor,  in  our 
opinion,  can  it  be  properly  construel  to  be  a 
"walking  or  being  on  a  ratlroad  bridge  or 
road-bed?*  within  the  meaning  of  another 
excepted  class  of  cases  contained  in  tlie  pol- 
icy, as  Is  contended  for  by  the  appellant. 
Exceptions  of  this  kind  are  construed  most 
strongly  against  the  insurer,  and  liberally  in 
favor  of  tbe  insured.  This  is  now  the  settled 
rule  for  oonsbuing  all  kinds  of  insurance 
policies,  rendered  necessary,  especially  la 
modem  times,  to  circumvent  the  Ingenuity 
of  tbe  insurance  companies  In  so  framing  con- 
tracts of  this  bind  so  as  to  make  the  excep- 
tions unfairly  devour  tbe  whole  policy.  Ac- 
cordingly, in  Wr%ff?t  V.  Sun  Mut.  L.  Ina. 
Co.  29  U.  C.  C.  P.  231  (1878),  a  well-consid- 
ered case  of  insurance  against  accidents,  It 
was  held  that  using  a  railroad  track  merely 
to  cross  a  street,  through  which  it  ran,  was 
not  a  "walking  on  the  track"  within  the 
meaning  of  a  prohibition  of  the  policy,  for 
accidenis  resulting  from  which  no  liability 
was  to  be  incurred.  A  fair  and  reasMiable 
construHion  of  tbe  phrase  In  question  is; 
Voluntarily  and  intentionally  being  or  walk- 
ing on  the  railway  road-bed,  not  being  there 
by  force  of  accident,  and  Involuntarily,  for 
s  mere  coinparative  moment  of  time.  Burk- 
hard  V,  Travelera  Int.  Co.  103  Pa.  363; 
ScJieiderer  v.  Trarders  Im.  Co.  68  Wis.  13 ; 
1  Am.  &  Bug.  Eucjclop.  Law.  93. 

These  principlea  will  be  sufliclent,  without 
nu»e.  to  enable  the  court  below  uptm  anotber 
trial  to  reach  a  propo-  eondiuion. 

Reterted  and  remandmL 


Looir  retention  of  an  uoverlfled  bill  of  parthiu- 
lars,  wblob  have  been  verified,  waives  tbelrr^ru- 
larity.  Paine  v.  Smitli,  8e  Wis.  SBC 

A  samishoe's  omission  to  verify  his  answer,  or  to 
serve  It  In  time,  cannot  be  objected  toafter  Joiniae 
issue  tbereou  and  coins  to  trial.  Klrby  v.  Corolnr. 
U  Vis.  GOB; 

A  voiBoatlon  by  attorney,  sectlns:  forth  a  suffi- 
cient statutory  ground  of  belief,  la  not  vitiated  oy 
the  statement  of  other  real  or  supposed  grounds  of 
belief.  Market  Nat.  Bank  v.  Bagan,  21  Wis.  317. 

A  verlfloatlon  Is  sufficient  which  states  that  tbo 
party  "has read  tbe  foregolag  petition,  and  fe  ao 
quatnted  with  the  contents  thereof:  that  tbe  same 
is  true  of  his  own  knowledge  and  belief.^  Tb» 
worda''aod  belief"  may  be  treated  as  surplusage, 
Seattle  Coal  &  T.  Co.  v.  Thomas.  fi7  Cal.  IbT. 

Party  may  serve  with  pleading  an .  affidavit,  ex- 
cuslog  verification.  Blaisdell  v.  Uavntond.  5  Abb. 
Pr.  144  affirmed,  S  Abb.  Pr.  148. 

Where  the  affidavit  of  a  defendant  to  bfs  answer 
states  that  tbe  matters  set  forth  in  the  foregoing 
answer  are  true,  except  as  to  those  matters  therein 
stated  on  information  or  belief,  and  as  to  ttuise 
mattets  that  be  believes  them  to  be  true,  it  isasuf- 
flvient  verification;  it  Is  not  neoeasary  that  the  de- 
fendant should  state  Id  the  affidavit  that  he  baa 
beard  the  answer  read,  and  knows  tbe  oontcnts 
tbereof.  Fleming  v.  Wells.  05  CJsl.  388. 

The  omission  to  verify  Is  an  Irr^ularity  whfob 
may  be  waived,  and  the  nght  to  take  advantage  of 
ttlslostbyiongde^.  Wilson  v.  Bennett,  SN.Y. 
Civ.  Proo.  Si. 
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J.  W.  STJGVJfiNS,  Se^., 

9. 

John  LUDLT7M,  Appt.  ^ 

(....Minn  )  -tv 

*1.  ToeonstltnteaneBtoppelln  palStUi 
aotukl  fmudnlent  Intent  In  mnktoff  tbe  repreeen- 
taUon  k  not  neoesevr.  It  Is  enoagb  that  tbe 
penon  nwldoff  It  knows,  or  oufrbtto  know,  tbe 
tnitii:  that  he  Intends,  or  ml^t  reasonably  an- 
ticipate, that  the  person  to  whom  It  is  made,  or  to 
whom  is  to  be  communicated,  wlli  rely  and  acton 
It  as  tnie;  and  that  tbe  latter  has  relied  and  acted 
on  it,  so  that  to  permit  the  former  to  deny  its 
truth  will  operate  as  a  fraud. 

■•Head  notes  by  Oii.nu.AiT.  OA.  J. 


■  NOTB.— *•  EqiifloWe  ntoppel "  OtHned. 

Bqultabie  estoppel  la  tbe  effect  of  voluntary  con- 
duct of  a  party,  whereby  be  Is  precluded,  both  at 
law  and  hi  equity,  from  aaserttnir  tbe  rl^bts  wblcb 
miflrbt  peilukps  bave  otberwlse  existed  as  airalnst  an- 
otber,wbo  has.  In  rood  Mtti,  relied  thereon,  and  has 
been  led  thereby  to  change  Us  position  for  tbe 
worse,  and  who  on  bis  part  aoquir«e  some  oorre- 
aponding  rlyht,  either  of  property,  of  oontraet,  or 
ot  remedy.  Edwards  v.  Dickson,  U  Tex.  618. 

The  conduct  must  be  something  which  amounts 
«lther  to  a  representation,  or  to  a  ooncealmont  ot 
the  present  or  past  existence  of  a  fact  Ibid.  See 
Btgrelow,  Bstoppel,  486;  Jackson  v.  Allen,  120  Mass. 
nb  Laogdon  t.  Doud,  ID  Allen,  433;  White  v.  Ash- 
ton.  51  N.  Y.  WO;  White  v.  Walker,  81 DL  488. 

One  who  makes  representations  cannot  withdraw 
OT  deny  them  to  the  preiJudlce  of  a  third  person 
who  has  acted  upon  them  in  good  faltti.  even 
though  tbere  is  no  preoouoei  red  design  to  defraud. 
Babcook  V.  People's  8a v.  Bank,  116  Ind.  212;  Anders 
eon  V.  Bubble,  93  Ind.  57D:  Ward  v.  Berkshire  L. 
Ins.  Co.  6  West.  Rep.  596, 106  Ind.  301. 

Constructive  fraud  lies  at  the  foundation  of  the 
doctrine  of  equitable  estoppel.  Brlnoko'hoff 
Lansfng.  4  Johns.  Cb.  e^  1 L.  ed.  705. 

So  tbe  acts  and  declarations  of  the  bolder  of  a 
mortgage  may  be  so  toatrumental  in  altering  the 
position  of  a  party  as  to  make  It  Inequitable  for 
one  to  enforoe  the  mortgage  against  the  other. 
Burke  T.  Grant,  i  West.  Itep.  884. 116  III.  124. 

Examples  of  prior  mortgagee  losing  bis  priority, 
by  denying  bis  own  security,  to  an  Intended  mor^ 
gagee  who  makes  inquiry  and  states  that  be  is 
about  to  lendmoneyon  the  same  property.  2Pom. 
Bq.  Jur.  18B;  Ibbottson  v.  Rhodes,  2  Vem.  SU;  Ber- 
risford  V.  Htlward,  S  Atk.  49;  Stronge  v.  Hawkee,  4 
Be  G.  U.  ft  0. 186. 4  De  O.  ft  J.  682;  Beckett  r.  Cord- 
)  -  1  Bro.  Ch.  858;  Pearson  v.  Morgan.  2  Bro.  Ch. 
:i  Brans  V.  Blcknell,  0  Yes.  Jr.  174;  Lee  v.  Hun- 
tow.  11  IT.  S.  7  Cranob.  808, 8  X<.  ed.  878. 

If  one  obtain  money,  or  aid  In  obtaining  it.  by 
falsely  representing  that  another  has  title  to  the 
land,  when  be  knows  to  the  contrary,— when  in 
fact  he  has  the  title,— be  will  be  estopped  from  set- 
ting up  hfii  title  as  against  the  lender.  Spencer  v. 
Carr,46N.Y.4(W,«Am.Bop.  118;  Lee  v.  Porter,  6 
JiAns.  Ob.  XtZ.  1 JL.  ed.  1000;  Fonbl.  Eq.  163. 

Where  one,  without  objection,  BUfTers  another  to 
do  acts  upon  bis  authority,  or  by  bis  conduct  adopts 
and  sanotiom  such  acts,  he  wHl  be  twund  thereby, 
as  If  tha  requisite  power  had  been  gl  ?en  In  the  moat 
formal  manner.  TownsendT.  Chappell<*'Bron8on 
T.  Chappell"j7»U.8.12WaU.B81.  20L.ed.48t 

It  be  has  Justtfled  the  belief  of  a  third  party  that 
tbe  person  aasumlog  to  be  bis  agent  was  authorised 
18L.R.A. 


B.  One  wMtur  r«praMBtittl«iu.  re1mft> 
tag  to  him  burin  p—,  to  a  oommereial 
MigBntgr*  Mopped  as  to  ito  pamms  to 

wlum  It  oomnmnleates  nuA  nptmeottMoim  m 
^Aere defendant  so  repnsantad  ttMrtbewaathe 
owner  of  a  bo8lne«  conoern  known  as  tbe  "New 
Tork  Pie  Company."  and  that  representation  was 
qonununioated  by  the  agency  to  pialiillC  one  of 
UapatEoni.  _ 

(Hay  11, 18BU 

APPEAL  br  defendant  from  an  order  of  tbe 
Municipal  Court  of  tbe  City  of  Mtnneapo- 
I  lis  denyin^r  bis  motion  for  new  trial  of  an  atv 
tion  brought  to  hold  defendant  liable  upon  » 
bill  of  excbaoire  drawn  upon  tbe  Mew  Totlc 
Pie  Companj  and  accepted  by  its  manager,  in 


to  do  what  was  done,  he  is  eatoiq>ed  to  deny  it. 
Ibid,  Bee  notes  to  BraokbaTniT.ftntt]i(N.r.)TL. 
B.A.n6;  Galbralth  t.  Lun8ft)rd<TBnn.>lIj.K.  A. 

Equitable  ettoppd,  y^im  arlMt. 

An  equitable  estoppel  arlaea  wken  ona  par^  br 

bisfaultyoondnothaataiduoedUsadvnMrytooiiat 

some  aot  which,  but  for  said  hult  and  negligence, 
he  would  have  performed,  aad  whiofa.  If  done, 
might  bave  prevented  the  Ion.  Wilson  Sowlng- 
Haoli.Co.T.  Soutbem  Bxp.  Co.  42  Ia.  Ann.  SOS. 
See  Leatlwr  Hfrs.  Bank  v.  Morgan.  117  tl.  S.  106, 9 
L.ed.816. 

Positive  fraud  Is  not  required  to  work  an  equlta- 
ble  estoppel.  Where  sll^noe  or  conduct  hfla  created 
a  belM  of  Hm  Azlstenoe  of  a  stat«  of  f!aot8  wbieh  ft 
would  be  BDOonsoloiiatito  to  deny.  Alexander  r. 
Woodford  Spring  take  FIA  Oo.  iKy.)  U  Ky.  L.  Hep. 
107. 

So  one  who  reiwesents  htwsolf  as  tbe  owner  (tf  m 

bull  which  inflicted  an  injury,  for  tbe  purpose  of 
misleading  the  party  Injured,  so  as  to  deprive  him 
of  his  right  of  aoUon  against  the  real  owner,  to  es- 
topped to  deny  that  he  Is  the  ownw.  Balrd  t> 
Taughn  (Tenn.)  Deo.  18, 18B0i 

A  party  may  by  his  detAniathma  and  oonduot; 
and  even  by  his  sllenoe  or  negatlTe  omission  to  act, 
estop  himself  from  claiming  his  Hghta,  where  such  _ 
claim  would  operate  to  the  Injury  ot  another. ' 
Trenton  Bkg.  Co.  t.  Dnnoan.  no  N.  T.  28^  Wendell 
T.  Van  Ren8»tf  aer,  1  Jtdtns.  Ch.  844, 1 L.  ed.  US. 

It  to  tbe  dictate  of  natural  Jnitloe  that  be,  who, 
having  a  right  or  interest,  by  hfs  oonduot  Influences 
another  to  aot  on  tbe  faith  of  Its  non-existence,  or 
Implies  that  It  wUl  not  be  asserted,  shall  not  be  al- 
lowed afterward  to  maintain  It  to  that  otherTs  pn4- 
udloe.  HoOovemT.  Knox,aObfoSt.647. 

The  dootrine  has  been  applied  to  estates  in  land, 
trust  funds,  things  In  action,  and  other  forms  of  in* 
tercet,  in  some  defensively.  In  otfaen  as  tAe  ground 
of  affirmative  relief.  Etoe8  Pom.  Bq.28B. 

A  fraudulent  Intent  to  necessary  to  oreate  an  ea- 
toppd  affecting  the  legal  title  to  land.  Storra 
Barker, «  Johns.  Ch.  lOB,  2  L.  ed.  88. 

It  to  an  act  of  fraud  for  a  party,  conusant  of  bta 
own  right,  to  sutteranother.  Ignorant  of  that  right, 
to  goon,  purchase  property,  and  make  Improve- 
ments thereon.  IMd.;  Miller  Piatt,  S  Duer,  888; 
Durham  v.  Alden,  SO  Me.  OR,  87  Am.  Seo.  48;  BmUOt 
V.  Kimball.  16  Me.  146,  -  ■ 

Doetrins  c/  artaflfWl  tn  pais. 

TbB  dootrine  of  estoppel  <n  pals  to  applicable  to 
one  who  has  Induced  another  to  occupy  a  posltioa 
be  would  not  bare  ooonpled  but  for  tbe  aoli  of  tbe 
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vfaich  jndnMot  had  been  dtiected  in  plalnturs 

bvor.  4jflrmad. 

At  the  trial  Ibe  court  fonnd  (hat  defendant 
had  slated  to  represeotatiTes  of  various  com- 
mercial agencies,  who  called  Mpon  him  in  tbeir 
official  capaci^  that  he  wa*  sole  proprietor  of 
the  New  YorkPieO(«ipuiy;thatthi8ioformB- 
tk»  was  oomnmnicBted  dj  the  aoenciea  to 
plaiDliff,  one  of  their  lubMnhera.  who  in  Rood 
uttb  acted  thereon  in  extending  credit  to  the 
oompaoy. 

Mettn.  CHlffw  ft  H»rriMUi,  fat  appel- 
lant: 

Gomim  V.  Cooper.  6  Minn.  264  (Oil.  300),  ex- 
pressly holds  that  there  must  have  been  an 
cxpreM  design  that  the  act  or  statement  should 
Influence  the  condoct  of  another  in  estoppels 


by  representations,  and  the  court  ctearlj  dlt*. 
tioganhes  between  such  cases  as  iVnw  t. 
bmkU,  23  Minn.  417,  and  the  dass  of  cases  'o 
which  the  case  at  bar  lielongs. 

Mmn.  Bnlmebek  A  Daly,  for  respond- 
ent: 

If  a  man  so  conduct  himself,  whether  inten- 
tion all  v  or  not,  that  a  reasonable  person  would 
infer  that  a  certain  stale  of  things  exists,  and 
act^  on  tbat  inference,  be  shall  afterwards  be 
estopped  from  denyiofi:  it. 

Manufaetureri  *  T.  Bank  v.  Hazard,  80  N. 
Y.  226;  BlairY.Wait,  60 N.  Y.  113;  MeOravey 
T.  JBenmn,  IB  Ala.  430;  W^land  Canal  Co.  v. 
BatAatcay,  8  Wend.  480;  Brown  v.  Grant,  38 
Minn.  404. 

Kegllgence  when  naturally  tending  to  Indl- 


fumer  and  bis  declarations.  Borke  v.  Gmnt,  t 
Test.  Bep.  864,  lU  ZIL  184;  Hefner  t.  Tandolab.  57 
DL  aao;  Dlckenon  t.  Colsrove,  100  V.B.S»,»L. 
«d.  SIS:  FsztOD  T.  Faxton.  U  Mlcb.  \»,  Tucker  v. 

To  constitute  an  eatoppel  in  pofa,  (1)  there  must 
hare  been  a  false  tepreseotatlon  or  a  ooocealment 
«(  material  teots:  (Q  the  partyto  urtiom  the  repre- 
smtatJoQ  wms  made,  or  from  whom  the  material 
facts  were  concealed,  must  bare  been  Urnorant  of 
tbe  extoteooe  of  tbe  facta  oonoealed  or  of  the 
faWtr  of  the  ratwesenlatloa.  Steed  t.  fettr,  SB 

IttsDotereateAmileas  the  dectatstloii  ll  ploinlr 
Inconsistent  wtth  the  rivbta  wUob  are  alleffed  to  be 
barred,  and  made  wftb  full  knowledge  of  the  eziet- 
«Doe  of  the  tnconalstent  rlcfaL  Fletcher  v.  HoGIU, 

•  Vest  Rep.  fiSt,  110  Ind.ae6;  Lee  t.  Itompleton,  78 
lnd.ns. 

Ro  estoppel  in  paie  can  arise  nnlen  to  permit  ttie 
party  eon^it  to  be  estopped  to  show  tbe  taroth  will 
opente  as  a  fraud  upon  the  other  parcr-  St  Aiul 

*  D.  &  Oo.  r.  BtaAssar. «  Mm.  M. 

Heitlwr  nanled  women  nw  Infants  are  estopped 
paU  unleH  tfaelr  eondnct  baa  twca  IntaotloBal 
and  fraudulent  Ehieed  T.  Pet^.  supra. 

Bnt  a  husband  who  holds  hlnaeKoutsa  a  partner 
wtth  his  wlt«,ancllnduoesothatatetruat'thepart- 
■enfalp,  taeatoppedtodeorlta  eztatenoe.  Soh^p- 
backr.ljoav.90Ahum  Beemfa  toBcookliaTen 
T.  Smith  Of.  T.)  T  L.  B.  A.  TBk 

Faiae  reprue  nt  at  ton*. 

uaedealaratlonB  or  eondootweie  lafesndad  to 
4soeiTeK«enillr,  er  ooooxved  under  olioumetanoee 
Hkfllrto  deceive, It  is  suffldent  Horn  t.  Oole,Sl 
H.  H.flff.  UAm.  Bep.l2t.  See  Adams  T.Brown,  18 
Ohio  8t  78;  DezeU  t.  Odell,  S  HIU.  ISSlx  Quirk  r. 
TboiiMS.eMiob.7l:  HltcheUT.Beed.9CaLa>L 

Tbe  r^MceeataHOtt  must  Benerallr  be  tiw  state- 
veiit  oC  a  fact; when  not  reaolvable  Intoa  statement 
of  fact  as  distlnffutshed  from  a  statement  ttf  law, 
ih^  party  maUoff  tt  is  not  bonod.  Hason  r.  Har- 
per^ Ferry  Bridie  Oo.  M  W.  SBB. 

If  the  element  of  fraud  is  wanting,  ttere  Is  no 
estoppel;  as,  where  Imtb  parties  are  equally  oog- 
nlsaDt  of  this  facts,  and  the  deolaratlons  or  silence 
of  tb«  one  party  produced  no  change  In  the  con- 
duct of  the  otiier.  he  actlna  solely  on  his  own  Judgr 
ment.  Nortbwestmillut.I..Ins.Oo.T.Anierman, 
T  Wtak.  Rep.  715, 119  111.  MS;  DavMson  r.  Toting,  88 
OLUIL 

There  Is  m>  estoppti  where  partiea  have  the 
asme  knowledire  of  tbe  material  fkcts.  Wolf  t, 
auiiueiBian,  27  Ind.  4tA.  Bee  Dodge  r.  Pope,  98 
bd.  «nc  Kruff  r.  Davis,  Ua  Ind.  75. 

A  representation,  tn  order  to  estop,  must  be  as  to 
awita.  either  piassnt  or  past;  and  a  promise  to  do 


somethioK  In  future  may  constitute  a  valid  oon- 
traot,  but  not  an  eetoppel.  Jones  v.  Parker,  87 
Tex,  78;  Union  Hut  "L.  Ins.  Co.  v.  Howry,  96  IT.  S. 
544,  M  If,  ed.  074;  Hason  v.  Harper's  Ferry  Bridge 
Co.  aiQ?ra;  Bdwards  v.  DIokson,  SB  Tex.  818. 

Tbe  only  ease  ta  which  a  repreeentaUon  as  to  the 
future  can  operate  as  an  estoppel  is  when  It  Is  in 
relation  to  an  intended  abandonment  of  an  exist- 
ing right,  and  is  made  to  Influence  othen.  and  they 
have  been  Induced  tt  to  act.  Colon  Mut.  U  Inn. 
Go.  V.  Howry,  •t»pm.  Bee  Faxtonr  r.  Faxtoo,  aS 
UIoh,15»;  I»okersonv.CtolSTOve,10l)U,8,9n,»L. 
ed.«l& 

Bepreeentations  set  up  as  an  estoppel  must  have 
twen  Dwde  to  the  party  asserting  the  eaSeppel,  or 
have  been  of  su<^  a  character  and  made  under 
suob  drcnmstanoes  that  the  party  making  them 
must  be  taken  to  have  contemplated  that  they 
would  be  obmmuQioated  to  and  acted  on  br  blm. 
Hodge  V.  Ludluin,  48  Uinn.  S80. 

It  to  essential  to  an  eetoppel  by  conduct  that 
tliere  must  bare  been  a  false  representation  or  con-' 
oeahuentoC  matarial  fMtat  and  a  mistake- of  law 
made  by  ttie  par^sassctfawiaieestoppel,  ftv  wldoti' 
the  other  psirty  was  not  lespansible.  Is  not  anflp 
dent  St.  Louia  y.  SohutoBbarg-BoeoMer  laimbeg 
Co.  96  Ho.  618. 

Mo  one  can  base  an  eetoppel  upon  an  act  of  the 
oppotfte  party  Induced  by  bta  own  fraud.  HcHar- 
ttn  V.  Continental  Ins.  Co.  41  Hlnn.  IBS. 

JBQMvssiitaMm  muil  boM  bsm  ostod  upon. 

A  reiwesentatlon,  to  create  an  estoppel,  must 
have  been  aotednkKm.  Hope  Lnmber  Oo.v.Vob- 
terJki:,.  Hardware  Go.  58  Ark.  198;  Stuart  v.Lowty, 
48  Uinn.  m 

No  npresentatlons  will  authoiiae  or  ouosUtute 
an  estoppel,  where  tbe  party  to  whom  they  were 
made  not  act  upon  them,  even  if  all  the  other 
elements  which  constitute  an  estoppel  exist.' 
Huntington  First  Nat  Bank  ▼.  wniiams,  1»  Ind. 

m. 

To  work  an  estoppel  the  person  estopped  most 
have  known  the  ftwt>,or  been  guilty  of  oegllgenoe 
In  not  knowing  them,  and  tbe  persons  In  whose  be- 
half the  doctrine  Is  Invoked  must  have  relied  on 
and  acted  on  tbe  faith  of  what  tbe  former  said  or 
did  or  omitted.  Welsh  v.  Cooley,  44  Hlnn.  446. 

Parties  who  made  false  representations  under 
tbe  ssBomptlon  thattbey  wore  true  are  estopped  to 
aay  tbat  they  were  uninformed  as  to  their  truth-' 
fulness.   Boss  v.  Hobson  (Ind.)  Feb.  6, 1891. 

An  estoppel  tn  pats  can  never  operate  to  preju- 
dioe  tbe  rlf^ts  of  the  pwson  estopped,  except  when 
the  sole  deed  ot  soch  person  would  have  a  similar 
operative  elteet  Henry  v.  Sneed,  88  Ibh  HJii 
Huelier  V.  Kaessmann,  8A  Ho.  818. 
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cate  IntenttiHi.  wilt  bsT«  Uie  snme  effect  fn 
creatioK  an  efltoppel  as  actual  lotentfon. 

Pence  v.  AHmekte,  23  Mian.  417. 

Kepresentations  made  to  mercanttle  agencies 
may  be  taken  advaDtage  of  and  work  aa  an  es- 
toppel in  favor  of  any  subscriber  to  wbom  tbe 
representatioQB  are  carried. 

IHd.;  Bigelow,  Estoppel,  Gtb  ed.  p.  S97.  note 
S;  Swift  V.  WinteH>otham,  L.  R  8  Q.  B.  244. 

Gilflllan.  Ch.  J,,  delivered  the  opinion 
of  tlie  court : 

The  facts  found  by  the  court  below  are 
Biifflcient  to  create  an  equitable  estoppel 
against  defendant  as  to  the  ownership  of  the 
concern  doing  busineaB  as  the  "New  York 
Pie  Company."  To  raise  such  an  estoppel, 
it  is  not  necessary  that  tbe  representations 
should  have  been  made  with  actual  fraudu- 
lent  intent.  If  he  knows,  or  ought  to  know, 
the  truth,  and  they  are  inteDtionally  made 
under  such  circumstances  as  show  that  the 
party  making  them  Intended,  or  might  rea- 
sonaoly  have  anticipated,  that  the  party  to 
whom  they  are  made,  or  to  whom  they  are 
to  be  communicated,  will  rely  and  act  on 
them  aa  true,  and  the  latter  has  so  relied  and 
acted  on  them,  so  that  to  permit  tbe  former 
to  deny  their  truth  will  operate  as  a  fraud, 
tbe  fonner  Is,  in  order  to  prevent  the  fraud, 
estopped  to  deny  their  truth.  Coleman 
JV/irM,  M  Minn.  188 ;  BeAe  v.  W«an*m,  80 
Minn.  548. 

Nor  need  the  representations  be  made  di> 
rectly  to  the  party  acting  on  them.  It  is 
enough  if  they  were  made  to  another,  and 
intenocd  or  expected  to  be  communicated  as 
the  repreaentations  of  the  pariv  making  them 
to  tbe  party  acting  on  them,  for  him  to  rely 
and  act  on.  "The  represeotatioa  may  be  in- 
tended for  a  particular  individual  alone,  or 
fat  NTeral.  or  for  the  publto,  or  tat  any  one 


of  a  particular  clau,  or  It  may  be  made  to 

A,  to  be  communicated  to  B.  Anyone  a» 
intended  by  the  party  making  the  repreecnta- 
tion  will  be  entitled  to  relief  or  redrma- 
against  bim,  by  acting  no  the  representatloa 
to  hia  damage."   Bigelow,  Frauds,  445. 

If  one  act  on  a  representation  not  made  ta 
nor  intended  for  hfm,  he  will  do  so  at  hia 
own  risk.  An  Instance  of  a  right  to  act  on 
a  representation  not  made  directly  to  the 
person  acting  on  it,  but  intended  for  him, 
if  be  had  oocasion  to  act  on  it,  is  furnished 
by  T\:nce  v.  Arbuc/de,  23  Minn.  417.  Tbe 
representations  a  business  man  makes  to  a 
bank  or  commercial  agency,  especially  to  tbe 
latter,  relating  to  hts  business  or  to  his  pe- 
cuniary responsibility,  are  among  those  ex- 
pected to  be  communicated  to  others  for  them 
to  act  on.  The  business  of  a  commercial 
agency  is  to  get  such  information  aa  it  can 
relative  to  tbe  buainesa  and  pecuniary  abil- 
ity of  business  men  and  business  concerns, 
and  communicate  it  to  such  of  its  patrons  aa 
may  have  occasion  to  apply  for  it.  Anyone 
making  representatiooB  to  such  an  agency, 
relating  to  his  business  or  the  business  of  any 
concern  with  which  he  is  connected,  must 
know,  must  be  held  to  intend,  that  wbatev<;r 
he  so  represents  will  be  ctnnmunicated  by 
the  agent  to  any  patron  who  may  have  occa- 
sion to  Inquire.  His  representations  are  in- 
tended as  much  for  the  patrons  of  the  agency, 
and  for  them  to  act  on,  as  for  the  agency  it- 
self. When  the  representations  so  made  are 
communicated,  as  those  of  tbe  person  mak- 
ing tliem,  to  a  patron  of  tbe  agency,  and  he 
relies  and  acts  on  them,  he  is  in  position  to 
claim  an  estoppel.  Tbe  findings  of  fact  ia 
the  case  are  fully  soatained  by  the  evidence. 

Order  affiniud. 

Petition  for  TehearlDg  overruled  June  35, 
18M. 


Texas  Stn^EMS  Court. 


TEXAS  SUPREME  COURT. 


A.  BBILIOMANN,  AppL» 

V. 

WiUiam  ROSE  H  at. 
I.... Tex  ) 

1.  Orimlaal  mcts  need  sot  be  proved, 

io  a  dvll  aoUoD,  by  nay  greater  or  more  oertaio 


Non.— 'JToture  and  tcope  of  the  iudge'x  charge. 

No  iDBtruotlooB  should  be  given,  which  are 
not  relevant  to  facta  wfalob  there  Is  evidence 
tending  to  prove.  In  many  chscs.  tfaeB^vlngr  of  In- 
atructlotu  baa  been  beld  error.  Gist  v.  LorlDg,  60 
Mo,  487;  Buffman  v.  Ackley,  34  Ho.  277;  LiUls  v.  St. 
Louia, K.O.*N.B.Co.611fo.4M; Kceoh  v. Paolflc 
natlroad,  U  Uo.  lI2;Welland  r.  Veyhind.  64  Uo. 
168. 

It  should  be  borne  In  mind  In  this  connection 
that  an  appellate  court  vill  never  reverse  a  deolsion 
on  the  sole  Rround  that  the  trial  court  refused  to 
Inatroot  tbe  Jury  upon  an  Issue  of  tact  wblcb  wbm 
not  raised  by  tbe  pleadiufiB  and  in  support  of  whiob 
DO  evldcDoe  baa  been  elicited.  State  v.  UorrtB,  tso 
Mo.  560;  Barr  v.  Armstrong,  85  If o.  877:  Winters  v. 
Hannibal  &  8.  J.  R.  Co.  SB  Mo.  408;  Hamilton  v.  Rus- 
sell,  fi  U.  S.  1  Cninch,  SOB,  2  L.  ed.  116;  Chirac  v. 
Reineoker.ff  V.S.*  Pet.«U;a»,7  L.  ed.  688,  64>; 

18  L.  B.  A. 


derrw  of  proof  than  is  required  in  oivfl  actions 
Renerally. 

8.  An  lastrnotton  wfalofa  fklla  to  preeeat 
•epanteljr  tbe  elements  <tf  aetnal  and 
exemplary  dmanapee.  but  limits  tbe  amount 

of  recovery.  Is  not  prejudicial  In  the  absence  of 
special  requests,  if  tbe  renUctlsfOr  lessthan  the 
Jury  could  properly  find. 


Clarke  V.  Kowaslar,  86  U.  8. 10  Pet  657, 8  L.  ed.  671; 
Rbettv.Poe.43U.  8.2  How.468,  U  L.  ed.  388;  Har- 
per  V.  Smith.  1  Craucb,  0.  C  406:  Chicago  ft  A.  B. 
Co.  V.  Utloy.  38  IIL  410:  State  v.  Rash,  12  lr«d.  L.8S2; 
State  V.  Stuuderman,  6  I^.  Ann.  366;  Tliompeon  v. 
ShanaoD,  9  Tex.  536;  Hlbler  v.  McCartney,  31  Ala. 
501;  Brecse  v.  State.  12  Ohio  8U  U6;  State  Bank  v. 
WlUiams,  6  Ark.  160;  Paschal  v.  Bavls,  3  Qa.  SSB; 
American  Tronsp.  Co.  v.  Moore.  6  Mlob.  368:  Snyder 
V.  Wilt,  16  Fa.  SB;  Croft  V.  State,  A  Humph.  317;  Sto- 
rey  v.  Brennan,  16  N.  T.  624:  Bouse  v.  Lewla,  4  Abb. 
App.  Dec.  ISl;  State  v.  Arthur,  23  Iowa.  480;  Cowles 
V.  Bacon,  21  Cooa.  461;  People  v.  Roberts,  6  Cal.  214: 
Whliner  v.  Bamlln,  12  Flo.  18;  Hoary  v.  Jones,  I 
Idaho.  48:  Packer  v.  Cookayne.  8  CI.  Qreeoe,  111;  Rice 
V.  Rice,  6  iDd.  100;  State  v.  McCurr7,63N.  C.  33; 
Harvey  v.  Sklpwlth,  16  Gratt  405:  Dwyer  v.  Dun- 
bar,  76 U.  S.  6  Wall.  818, 16 ed.  489;  Sttigg  v.  Bauk 
<tf  United  States, 2ft  U. &  U  Wheat.  BI^«L.«d.4l9i 
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3.  A  Terdict  need  not  mptity  whethar 
it  !■  fiir  metul«F  «xemplmx7  dammed 

where  the  iMUa  of  actual  and  exemplar;  (lam- 
ages  an  not  aeparatelr  Bubmltted  to  the  Jury. 

4.  Evidanes  of  the  mju>ket  value  of 

4oa  >B  not  neceesary  to  euetaio  a  Judgment  for 
damasea  t<a  poteonlng  tbem,  irbere  there  ia 
proof  of  tbair  uaetaloeaB  and  aerrioea  from 
wUch  tha  Jury  flan  lufbrnloe. 

afar«,UBLl 

APPEAL  bT  defendant  from  a  judgment  of 
the  Diatnct  Court  for  Bexar  County  in 
faTor  of  plaintifFa  in  an  actioD  brouebt  to 
recover  damafes  for  the  loss  of  ptaioUffs' dogs, 
wbicb  wore  aUeeed  to  have  been  poisoned  by 
defrodant.  43^^ 

llielacu  aafflcl«illy  appear  in  the  commis- 
skaier'a  opinion. 


Mr.  Oaear  BerjH'trom*  for  appellant: 

It  is  error  for  tne  court  to  suggest  the 
amount  or  limit  of  damages  which  the  jury 
might  find. 

Jietnman  v.  Dodaon,  81  Tex.  91. 

Damages  are  intended  as  compensation  for 
the  pecuniary  injury  sustained  by  the  party 
injured,  and  in  order  to  entitle  a  party  to- 
daniages  he  must  show  that  be  has  suffered 
some  personal  injury  or  pecuniary  loss. 

Brown  v.  Boburger,  53  Barb,  15;  Brill  t. 
Flagler,  23  Wend.  854;  Cantling  v.  Rannibai 
(ft  St.  J.  R.  Go.  54  Mo.  885;  Suiherlaud,  Dam. 
p.  802. 

In  the  absence  of  testimony,  authorizing  the 
flndine  of  actual  damages,  it  is  error  to  submit 
tothe  jury  a  charge  authorizing  tbem  to  find 
both  actual  and  ezemptary  damages,  witbouc; 
requiring  them  to  find  actual  and  exemplary 
damages  separately,  so  as  to  ascertain  whether 


Oooner  t.  State,  4  Terr.  J&t;  Allen  r.  Wanamaker, 
31 K.  J.  L.  SIO;  N«w  York  T.  Fdce,  B  Sandf .  5IS;  Bioe, 
Br.nB-W. 

In  tbe  abaenoa  c<  statute  to  the  contrarr.  the 
Jads«  baapoirartolDstruottbe  Juirnutaponte;  but 
It  ii  In  hlidlsoraUon  whether  to  do  ao  or  no  t.lf  either 
v*nr  requet  It.  Peooook  t.  Bialoaue,  S7  CT.  8.  x 
M.L16.7i^  ed.  80,882.  afflrmlii«  4  Wash.  C.  a 
We  Haopt  T.  Foiiloiaiin,  1«  Abb.  Pr.  aoi.  Wl. 

State  lawa  presoribiiv  tbe  maiuierin  whiob  tbe 
iud«eabaU  dtacdiarKehtaduty  Incharffing'  the  Jury, 
«rtbe  papen  whiob  be  will  permit  to  go  to  them 
ki  U»elr  retirement,  or  requlriog  the  Juiy  to  an- 
swer apedal  interrogatories  In  addition  to  tbelr 
general  rerdict,  do  not  apply  to  the  court*  of  tbe 
Untted  States.  Indiana  polls  ft  St.  L.  R.  Oo.  t. 
Hont,  SB  U.  8.  fBl.  S  L.  ed.  BSS;  Nudd  r.  Barrows, 
si  IT.  S.  OB,  S  U  ed.  S»;  nnlted  States  v.  Train.  IS 
fM.Bep.aBli  Pnr  these  resulaUons  the  local  Stat* 
■tassboald  beooosuUed. 

Is  tbe  ahseooe  of  any  regulatioo  requirlnit  It.  the 
Judged  iostructioos  need  not  be  reduoed  to  wrlt- 
taiic  except  to  tbe  extmit  aeoeesary  for  enabling 
CDoaael  to  except.  Bmith  v.  Criohton,  83  Hd.  103, 
MR. 

iHttnetiotu  hated  iqxm  a  hj/potketteia  Male  of  faett. 

A  putr  baa  a  right  to  mboatt  a  qoestlon  of  law 
ariiinc  on  undisputed  laotB  or  upcm  a  hypotlt^lcal 
Mateuent  within  tbe  aoope  of  the  evidence,  and 
have  the  Instmotion  of  tbo  court  gtven  to  the  Jury 
ibereon:  and  It  la  error  to  refine  to  listen  to  a 
titnety  request  so  to  do.  Chapman  v.  HcConnick, 
m  N.  Y.  4TS. 

Id  ocder  to  Jnsttty  bin  to  glvlnK  an  fnstraction 
pvMHeated  nptm  a  suppoeed  state  of  facts,  It  Is  not 
nrnfsrr  that  be  ahould  be  entirely  satisfled  of 
the  exWenoe  of  aooh  fiaota,  bat  if  tbere  is  any  evi- 
deaeefroni  which  tbe  Jury  may  Infer  them  to  be 
Ime,  It  to  Us  daU  to  declare  the  law  thereon. 
Fla«vDOT  r.  Aiidiewa,6iIo.&13;  Bradford  t.  Pear- 
UQ.  12  Mo.  71. 

And  it  la  not  error  for  him  to  do  so,  even  where 
the  erMenoe  Is  very  aliffbt.  Oamp  v.  PbilUps.  tt 
Oa.»B: 

Be  ooglit  not,  however,  to  give  tnstniottona  upon 
OrMtnif  aodlndffferent  atatementa  Irrelevant  to  the 
■Me  fDtekerson  v.  Johnaon,Sl  Ark.S6I):  nor  leave 
•  fact  to  the  Jury  based  upon  evMenoe  which  goea 
ao  fortber  tban  to  raise  a  bmbv  guess,  posslUUity 
vreonjeeture  as  to  the  truth  of  what  to  clalnwd. 
roM>  v.  Fogalniatt,  1  Ired.  L.  UO;  Sutton  v.  Uadc«, 
IJooea,  L.SO. 

Tbe  judge  opens  any  hypotbetioal  statement 
wUfa  the  formal  words, "  If  tbe  Jury  believe  from 
the  evidence."  To  use  only  the  words,  **!!  the 
Jorr  believe."  without  otmTeylag  to  their  minds 
ULlRA. 


that  they  are  to  found  thetr  belief  on  the  evidence. 
Is  an  objectionable  way  of  giving  an  instruction. 
Matthews  v.  Hamilton,  28  III.  470;  Toledo.  W.  &  W. 
K.  Go.  V.  Ingraham.  77  III.  8O0L 

Bat.  as  Juries  are  supposed  to  have  aone  small 
trace  of  seoae,  there  to  a  presnmptlon  that  they 
know  that  they  are  to  find  from  tbe  evidence,  and 
aooordlngly  It  to  not  oeoeesary  to  repeat  thto  ez- 
preaalon  at  every  turn  In  the  charge.  Toledo.  W. 
ft  W.  R.  Co.  v.  Ingraham,  m^ra;  Miller  v.  Balthas- 
ser.  78  111.  SOS.  See  Tbompsoo,  Obargiog  the  Jury, 

les. 

A  hypothetical  instruction  which  announces  a 
correct  legal  proposition,  and  to  baaed  on  the  evi- 
dence before  tiie  Jury,  to  not  Itoble  to  the  objection 
that  it  aasumea  a  fact  to  dtopate.  Buahnell  t. 
Crooto  Hto.  *  8.  Co.  U  Oolo.  »7. 

When  0OUtUKl  sKouid  rrqwnt  the  eourt  tn  cluxrge. 

The  usual  course  upon  a  trial  to  to  hand  up  the 
requests  to  the  Judge  t>efore  the  charge  to  made, 
and,  at  most,  prior  to  the  time  when  Ota  Jury  are 
ready  to  retire  in  charge  of  an  olficer.  A  proper 
degree  of  vigilance  would  certainly  require  that 
tbe  rl^t  to  present  requests  should  be  exercised 
before  tbe  latter  contingency,  and  a  delay  beyond 
thto'ordinarily  would  leave  It  for  the  Judge  to  say 
whether  he  would  keep  or  call  the  Jury  back  and 
pass  upon  the  requests.  Chapman  t.  IfoCormIck, 
86  N.  Y.  479: 

But  ootwitbstaodlng  such  a  limit  of  time,  coun- 
sel acting  in  good  faith  bavearlght,  after  the  Judge 
has  Instructed  the  Jury,  and  before  they  have  re- 
tired, to  request  him  to  correct  an  error  or  supply 
a  deficiency.  Crippen  v.  Hope,  3tl  Mich.  Sii;  Chap- 
man V.  HcConnick,  mipra. 

Good  practice  requires  that  counsel  desiring  to 
request  iastructlons  should  present  their  requests 
to  the  Judge  In  separate  and  dtotinot  propositions, 
fairly  and  legibly  written,  before  tlie  Judge  twglns 
Us  charge.  If  the  presentation  of  requests  to  de- 
layed until  after  the  Judge  tias  charged  the  Jury, 
he  may  not  unreasonably  require  tbejn  to  be  pre- 
sented oraUy,  or  by  reading  them,  he  responding  to 
each  as  read,  or  he  may,  tnhto  discretion,  require 
them  to  be  submitted  to  the  adverse  couDi^rl.  and 
then  chaise  thO!«  that  are  consented  to.  and  de- 
termine whether  or  not  to  clurge  those  that  are 
not  consented  to.  Abb.  Tr.  Pr.  146. 

Where,  after  a  eaiiae  haff  been  submitted  to  the 
Jury,  they  desire  further  instruotions.  the  court 
may  give  tbem  such  iustructioos  publicly  and  in 
open  court,  Dotwithstanding  oounael  for  one  of 
the  parties  is  not  present.  Oomtoh  v.  Graff,  7  N.  T. 
Gv.  Proc.  394:  Blue,  Colo.  Code  Pioc.  1 187,  and  cases 
cited. 
18 
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the  verdict  found  by  tlu  jury  Ib  for  actual  or 

ezemplaiy  damages. 

Galtetton,  U.  £.  S.  A.  S.  Co.  t.  Dunktvy,  50 
Tex.  260;  WaOaee  v.  Finberg,  46  Tex.  85;  Oal- 
wtton,  H.  A  8.  A.  B.  Co.  V.  UQierM,  51  Tex. 
208. 

Mr.  J.  H.  Copeliwd  for  appelleeB. 

FUher*  J.,  filed  tfae  following  oplaton : 
This  case  originated  in  tbe  justice  court, 
and  was  tried  on  appeal  io  the  District  Court 
of  Bexar  County  at  its  February  Term,  1888, 
wlicn  judgment  woe  rendered  in  appellees' 
favor  against  appellant  for  the  sum  of  $75 
and  costs  of  suit.  Ko  written  pleadings  are 
in  court,  exceot  a  statement  of  appellees'  de- 
mand, wherefn  they  charge  that  appellant 
wickedly  and  maliciously  poisoned  five 
dogs,  for  whicli  they  ask  a  recovery  of  dam- 
ages against  appellant  in  the  sum  of  $25  for 
cuch  of  said  dugs  as  actual  damages,  and  $75 
«x<.-mplary  damages.  Appellant  assigns  as 
error  the  refusal  of  the  court  to  instruct  the 
j  ury  upon  bis  request :  "  You  are  further  In- 
structed that  tbe  claim  of  plaintiffs  is  based 
upon  acta  which,  if  true,  would  constitute  a 
criminal  offense;  and,  before  you  can  find 
for  the  plaintiffs,  you  must  find  from  the 
cridence,  beyond  a  reasonable  doubt,  that 
defendant  poisoned  tiie  dogs  sued  for ;  and, 
if  there  is  any  reaaooable  hypothesis  upon 
which  thlt  poisoning  can  be  explained,  ex- 
cept that  the  defendant  did  it  or  that  some 
other  person  than  defendant  might  have 
poisoned  them,  then  you  wilt  find  for  defend- 
ant. "  We  know  of  no  decision,  and  none  is 
cited,  that  would  justify  the  court  in  giving 
this  charge.  There  la  no  force  in  tbe  posi- 
tion that,  because  the  facts  of  this  case  may 
involve  a  criminal  act,  there  should  be  a 
greater  or  more  certain  degree  of  proof  than 
Is  required  in 'other  civil  actions.  A  party 
holding  the  affirmative  of  an  issue  is  only  re- 
quired to  adduce  a  preponderance  of  evidence 
as  will  satisfy  the  minds  of  the  jurv  of  ttie 
truth  of  the  facts  in  issue.  Aa  said  by  the 
court  In  the  case  of  Sparka  Dawton,  47 
Tex.  145 :  "To  require  the  facta  to  be  estab- 
lished by  evidence  with  that  absolute  cer- 
tainty which  fixes  in  tfae  mind  of  the  jury  a 
conviction  that  excludes  all  reasonable  douots 
of  their  existence  is  a  rule  not  applicable  to 
this  or  any  other  civil  case. "  The  court  did 
not  err  In  refusing  to  give  tbe  charge. 

The  second  assifrnmeot  presented  by  appel- 
lant affirma  that  the  court  erred  in  toe  third 
subdivision  of  its  charge,  because  the  jury 
was  authorized  to  find  a  verdict  against  de- 
fendant for  exemplary  damages,  and  suggests 
to  tbcm  that  the  court  believes  the  sum  of 
f  75  is  a  proper  amount  therefor.  The  charge 
complained  of  reads:  "If  you  find  from  the 
evidence  that  defendant  intentionallv  and 
willfully  poisoned  the  dogs  of  plaintiffs  as 
■charged,  or  any  one  of  said  dogs,  you  will 
find  a  verdict  in  favor  of  the  plaintiffs  for 
the  actual  market  value  of  the  dog  or  dogs 
80  poisoned,  and  you  will,  in  addition,  find 
a  verdict  for  such  exemplary  damages  as  you 
may  deem  adequate,  not  exceeding  seventy- 
five  dollars.  If,  however,  you  find  the 
charffe  of  plaintiffs  not  proven,  you  will 
4nd  for  the  defendant.*  u  this  connection, 
18L.B.A. 


tbe  court,  at  tbe  reqnest  of  appellant,  gave 

the  following  In  charge  first :  ^Tn  order  for 
the  plaintiffs  to  recover,  you  must  find  from 
the  testimony  that  the  defendant  poisoned 
the  dogs,  and  that  they  were  the  property  of 

fdainti^ ;  that  the  do«s  were  of  some  pecun- 
ary  value,— either  that  they  had  some  mar- 
ket value  at  which  tbey  would  aell,  or  that 
tbe  services  or  use  of  tbe  dogs  were  of  aome 
pecuniary  value.  The  simple  opinion  of  a 
witness,  not  based  upon  any  facts,  as  to  mar- 
ket value  or  use  of  the  dogs,  is  not  sufficient. " 
The  court  does  not  present  tbe  two  elements 
of  damages  separately,  hut  submits  them  In 
one  general  charge,  and  restricts  the  jury  In 
tfaeir  finding  not  exceeding  a  certain  amount. 
In  both  particulars,  our  courts  have  repeated- 
ly deprecated  tills  practice ;  but,  while  thia 
is  true,  the  decisions  uniformly  bold,  in  the 
absence  of  a  special  charge  correcting  the  er- 
ror, that  it  alone  Is  not  sufficient  cause  for 
reversal.  Hewman  v.  Dodton,  61  Tex.  98; 
Bmiuteig  t.  White,  70  Tex.  B13 ;  Biut  Unt 
^  B.  S.  Co.  r.  Lee,  71  Tet.  541 ;  Brooke  r. 
Clark,  67  Tex.  100 ;  Belo  v.  Wren,  68  Tex. 
737 ;  Moehring  v.  SaU,  66  Tex.  241.  If  the 
verdict  of  the  jury  Lb  for  a  less  amount  than 
thev  oonld  properly  find,  under  tiie  evidence 
ana  pleadlnga,  an  instruction  that  informa 
them  that  th^  cannot  exceed  a  certain  amount 
could  result  In  no  Injury,  and  Is  harmless 
error.  Bast  Line  A  B.  B.  Go.  v.  Lk,  71  Tex. 
641.    The  assignment  Is  not  well  taken. 

Appellant  Insists  by  his  fourth  assignment 
of  error  that  the  verdict  of  the  jury  is  in- 
sufficient to  support  the  judgment,  because 
it  does  not  specify  whether  tbey  find  actual 
or  exemplary  damagiea,  or  both,  cv  how  much 
of  either.  It  the  rule  tiiat  the  court  Is  not 
required  to  submit  the  issues  of  actual  and 
exemplary  damages  sepaiately  is  correct,  un- 
less requested  so  to  do,  it  would  be  inconsis- 
tent to  require  the  jury  to  make  separate 
findings  upon  issues  not  submitted.  Tnis  as- 
signment is  governed  by  the  rule  discussed 
under  the  one  preceding. 

Theappellant'sthird  assignment qnssttoiu 
the  Bufflciency  of  the  evidence  to  support  the 
verdict  of  the  jury,  on  tbe  ground  that  the 
dogs  poisoned  were  of  no  market  or  pecuni- 
ary value,  or  that  their  service  or  use  was  ot 
value  to  tbe  owners.  Considering  the  evi- 
dence under  this  assignment,  we  find  that  ap- 
pellees lost  these  vuuable  dogs  by  polstm, 
such  dogs  at  the  time  their  property.  Tbe 
evidence  that  connects  the  api<e1lant  with  the 
killing  of  the  dogs  is  partially  circumstan- 
tial, but  we  think  sufficient  to  show  his 
guilty  agency,  and  that  the  trespass  was  in- 
tentional and  malicious.  The  dogs  were  of 
fine  breed,  and  well  trained,  and  one  of  tbe 
Newfoundland  dogs  was  trained  to  signal 
the  arrival  of  any  person  at  appellee's^  who 
could  tell  from  his  look  if  the  person  was 
man,  woman,  or  child.  The  does,  so  testi- 
fies appellee,  are  worth  $85  each,  and  ah« 
would  not  take  double  that  sum.  Her  bus- 
band  paid  $5  for  one  when  young,  and  one 
was  given  in  pay  for  professional  services 
rendered  by  appellee ;  and  she  could  have 
sold  the  dogs  for  $5  each,  but  would  not  take 
$50  each  for  tbem.  Great  pains  were  taken 
in  raising  tbem,  and  they  were  well  tiatoed. 
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The  authorities  veil  settle  that  dogs  are  prop 
«rtj,  and  that  an  owner  has  his  action  and 
reroedj  against  a  trespass^  for  the  damages 
resulting  from  injuries  infiicted  upon  them.' 
Some  authorities  hold  that  dogs  have  no  mar- 
ket value.  This  may  be  relatively  true,  hut 
it  is  not  a  rule  that  will  govern  in  all  cases. 
It  may  be  difficult,  in  the  majority  of  cases, 
to  ascertain  the  market  value  of  a  dog,  hut 
such  a  result  may,  in  stnne  cases,  be  accom- 

f»lished.  The  special  cbai:ge  asked  by  appel- 
ant, and  given  by  the  court,  substantially 
presents  the  true  rule  in  determining  the 
▼alue  of  dogs.  It  may  be  either  a  market 
value,  if  the  dog  has  any,  or  some  special 
or  pecuniary  value  to  the  owner,  that  may 
be  ascertained  by  reference  to  the  usefulness 
and  services  of  the  dog.  Bamsey  v.  Hurley, 
72  Tex.  300 ;  Bnttmeig  v.  White,  70  Tex.  d04 ; 
tJTiMn  V.  Cromaek,  109  Mass.  273 ;  Breat  v. 
KimbaU,  60  III.  213;  Perry  v.  Phippt,  10 
Ir^d.  L.  261:  Parker  v.  Mtse,  27  Ala.  483; 
ffarringtttn  v.  MiUt,  II  Kan.  488:  Gantling 
T.  irannibal  St.  J.  R  Gif.  MW».  m. 
&pray  v.  Ammennan,  66  Ul.  81ft;  i^ekney 
V.  AOen.  10  Gray.  855. 

The  law  recognizes  a  properly  in  dogs,  and 
for  a  tr^pasa  and  infraction  of  this  right  the 


law  gives  the  ofrner  hia  remedy.  The 
wTong-doer  cannot  escape  the  consequeuoes 
of  bis  acts  fer ,  saying,  *  You  have  suffered 
aodBmages,*^forthe  law  implies  that  some 
damages  reSnlt  from  every  Illegal  trespass 
or  Invasion  qf  another's  rights.  Piu-ker  v. 
Mite  and  Brent  v.  KimbaU,  tupra;  C/uim- 
pion  V.  Vineent.  20  Tex.  816. 

There  is  no  evidence  in  this  case  that  the 
dogs  bad  a  market  value,  but  the  evidence 
is  ample  showlu  the  usefulness  and  services 
of  the  dogs,  and  that  they  wore  of  special 
value  to  the  owner.  If  the  jury  from  the 
evidence  should  be  aatistled  that  the  dogs 
were  serviceable  and  uscfnl  to  the  owner, 
they  could  infer  their  value  when  tiie  owner, 
by  evidenoe,  fixes  some  amount  upon  whidt 
they  could  form  a  basts.  We  cannot  say  that 
the  verdict  In  this  esse  Is  not  based  upon  act- 
ual damaffes.  and  when  the  evidenee,  u  it 
does  in  this  caae,  justifies  a  verdid  elihtr 
actual  or  exemplary  damages,  or  both,  we 
will  not  presume  that  the  finding  of  the  Juiy 
was  based  oa  groitndB  not  pn^r. 

We  And  no  error  in  Uw  teeord,  aad  nwrf 
the  eaae  for  afirmdne$. 

Adopted     Supmne  Court,  Hay  86/  1891. 
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James  Seth  ADAH8 

V. 

Anne  T.  ADAMS  et  aL 

(....MMs.....) 

1.  AataAntopMvMlwttaatmcihlMbiWB 
baftsM  wedtoek  ahiai  be  nada  tasttt 


Kon.— Xtfeet  of  uutmegMHt  marnage  tfOupar- 
enU  on  ontonnpttal  itnu. 

The  ceneial  current  of  anttioritar  favors  tbe  doc- 
trine that  where  an  lltegltlmate  cbUd  has  been 
letdtlmated  b;  the  subsequent  marriage  ctf  fts  par- 
«Dta  Bccordiaar  to  fbe  laws  ot  the  State  or  couotry 
where  the  marrtage  tahes  place,  and  the  parenta 
are  domleOed,  auoh  legltimnor  follows  the  child 
wherever  It  may  go.  Miller  v.  HUler,  91  N.  Y.  3tS. 

Bach  State  has  the  right  to  determine  tbe  status 
of  its  own  citfxana;  tbe  domloll  decides  which  State 
tea  the  right  Straderv.  Orabam,  61  IT.  &  10  How. 
«a  ]S  L.  ed.  see:  Storr,  Confi.  L.  lU.  1 106. 

Foreign  JurMs  geoeiaUT  maintain  that  the  quee- 
tfcm  of  lefrf  UmRcy  or  iUe^tlnutay  Is  to  be  decided 
exclusively  by  the  law  of  the  doniloil  of  origin. 
Story,  ConO.  L.  I  SBl 

It  fleema  admitted  tj  foreign  Jortats,  that  as  the 
Talldlty  of  tbe  marriage  must  depend  upon  the  law 
of  the  country  where  It  la  oetebrated,  tbe  status  or 
cooditloD  of  the  offspring,  as  to  legitimacy  or  iUe- 
gltltnacy.  ought  to  depend  on  the  same  law.  so  that 
If  by  tbe  law  ot  the  place  of  the  marriage  the  off- 
■pvtng.  althongta  bom  before  inarrtsge,  would  be 
le^thnate,  they  ongbt  to  he  deemed  Intimate  in 
«Tery  other  country  for  all  purposes  whatever,  in- 
cluding heirship  of  Immovable  property.  Story, 
Oonfl.  L.  I  lia. 

Legitimacy  or  iDegitbimoy  are  among  unlvetsal 
pcrvonal  qnallflcatlODS,  and  the  laws  of  tbe  State 
altectJog  all  these  pennial  qualities  of  ita  subjects 
tsmvel  with  them  wbeierer  tber  go  sad  attach  to 
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aaate  by  the  sutaasquent  marriage  of  Its  parents 
will  not  legitimate  a  oliild  whose  father  bad  not 
at  (he  time  of  the  marriage  obtained  a  vaUdl- 
voroe  from  his  former  wife. 

8*  Tbm  atatvu  gtyw  a  man  1^  tha 
laws  ofUa  domlcU  wUl  not  he  racegnlted 
to  other  jurladlctlona  when  It  b  oonstruoted  on 
prinolples  oontrary  to  those  generally  reoognlsed 


them  In  whatever  oouatry  they  maj  be  resident. 
Wheatoa,  Law  of  NatioDS,  172. 

When  an  lUeglUmateobltd  has,  by  thesnbaequent 
marriage  of  Us  parents,  become  legitimate  by  vir- 
tue of  the  lawB  of  the  State  or  oountry  where  such 
marriage  took  plaoe,  and  the  parents  were  domi- 
ciled. It  la  therefore  leglUmateevecywhere,  and  en- 
tilled  to  all  the  rights  flowing  firom  that  status, 
taieludtaig  the  right  to  faiherlt,  jUlller  v.  XlUer, 
supnt. 

In  cases  of  Intestaoy  personal  property  Is  dl>- 
tributed  aooordlng  to  the  law  of  tbe  place  of  tbe 
domloll  of  the  Intestate.  Parsons  v.  Iiyman.  10  N. 
T.  lOB,  lU;  Houltrle  Hunt,  28  M.  T.8H;  Story, 
Oonfl.  L.  1 880. 

But  real  estate  In  snob  oases  descends  acoordlnpr 
to  tbe  law  of  tbe  place  where  It  ia  situated.  White 
V.  Howard.  46  N.  Y.  IM-ISO;  Story,  ConfL  L.t4Si. 

In  this  case  It  was  held  that  an  anteuuptlal  child 
bom  in  Scotland,  of  persons  domiciled  there,  could 
not  Inherit  lands  In  Bngland,  though  by  the  law  of 
Scotland  the  child  bad  been  legitimated  by  the  sut>- 
seqnent  intermarriage  of  the  parents.  The  nilp 
laid  down  m  this  ease  bos  been  uniformly  followed 
In  England.  Don's  Hstate,  i  Drew.  197;  Be  Wright, 
S  Kay  ft  J.  605;  Re  Wilson's  Trusts,  U  B.  1  Bq.  Chs. 
UUi  Shaw  V.  Gktuld,  L.  R.  8  H.  L.  66. 

An  anteuuptlal  ohfldwasbom  in  South  Chroltna, 
In  which  State  the  parents  intermarried,  but  at  that 
time  their  Intermarriage  did  not  legitimate  the 
child.  Subseqoentlr,  the  three  became  oMiens  ot 
HlB^ppI,  where  antenuptial  children  ware  leult  ■  - 
ma^       tbe  subsequent  Intermarriage  of  tho 
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or  to  those  Tbteh  can  be  admitted  hy  the  laws  of 
tfae  forum, 

8.  Tli»(ftiB»rrUi^hMtakfln  plAce  on 
the  fklth  of  a  prevloas  dlvorco  does  not 
precludeanlDQtilry  by  the  courts  ofanottier  State 
Into  the  oapacitr  of  the  divorced  party  and  thus 
Into  the  validity  of  the  divorce,  and  the  marriaire 
may  be  declared  tnyalld  if  the  diToroe  in  one 

IlKhloh  would  be  decreed  void  If  directly  in  Issue. 

4.  A  decroe  of  divorce  will regarded 
u  void  in  other  Jurladietloiie  If  granted  by  a 
court  which  was  wftbont  authority  because 
plaintiff  had  not  resided  within  Its  Jurlsdlotlon  the 
iendth  of  time  fixed  by  statute  aa  a  condition  pre- 
oedeot  to  bis  rl^rht  to  sue;  and  It  may  be  im- 
peoohed  oollaterally  In  stroh  other  jutisdlotlons 
by  straiveis  to  It  notwltlistaDdtDr  the  divorce 
record  shows  that  the  oeoeseary  reaidenoe  was 
found  as  a  fact  by  the  court. 

6.  A  divorce  decree  whleh  would  be  re- 
(•arded  ae  Invalid  outaide  of  the  Jurlsdlotioo 
Id  which  it  was  passed  should  not  be  regarded  as 
btiyond  impeachment  In  that  jurisdiction. 

9.  A  cUM  whoee  paifente  wwe  aaar- 
ried  alter  ite  blrthand  after  Its  fatb»  had 
obtained  a  divorce  from  his  former  wife,  which 
was  void  as  against  his  children  by  her  because  of 
lack  of  power  In  the  court  to  grant  It.  cannot 
compete  with  tbe  latter  for  an  Interest  under  a 
Hassacbusetta  will  giving  a  benefit  to  "all  tbe 
children"  of  Its  fatJier. 

7.  Statntee  providing*  that  the  lenie  of 
marriagee  null  In  law  ahaU  be  lOgriti- 
■late*  and  that  when  a  marriage  Is  annulled  on 
tbe  gronnd  that  a  former  buatniid  m-  wife  was 
IfvfniF,  otalldrea  begotten  beforatbe  jndgmentare 
leglttnate,  applr  only  to  children  bom  after  tbe 
void  oeremony  was  performed. 


(Septembers,  len.) 


p  EPORT  from  the  Supreme  Judicial  Court 
■Lv  for  SufFolk  for  Uie  consideTatiriD  of  tbe 
full  court  ot  a  salt  brought  to  establish  ao  al- 
leged right  tosbare  in  tbe  fund  left  by  the  via 
of  Setb  Adams,  deceased.   Bill  dismisted. 

Tbe  facts  are  stated  in  tbe  opinion, 

Messrs.  H.  F.  Dickenaon,  Jr.,  and  Hoi- 
Us  R.  Bailey,  for  plaintiff; 

The  status  of  an  infant  (born  before  wed- 
lock) as  to  legitimacy  is  determined  by  tbe  law 
of  the  domicil  of  bis  father  at  tbe  date  of  the 
act  of  legitimation,  or  possibly  by  the  law  of 
the  father's  domicil  at  the  date  of  birth  and 
legitlmattoD. 

If  legitimate  according  to  that  law,  he  will 
be  conddered  as  legitimate  in  Maesaohusetts, 
and  will  be  entitled  to  take  under  a  Massachu- 
setts win. 

Rom  t.  Sou,  129  Mass.  246,  247.  256;  Re 
Androt,  L.  R.  24  Ch.  Div.  637;  Be  Grove.  L. 
R.  40  Cb.  Div.  216;  Be  Goodman's  Tnut,  h.  R. 
17  Ch.  Div.  266;  Nelson,  Private  Intemalionat 
Law,  pp.  17,  18;  Article  on  Leeitimatlon.  8» 
L.  T.  42;  Miller  v.  Miller.  91  N.T.  815;  Siaek 
T.  Stack,  6  Dem.  281;  Dayton  v.  Adkiston,  4  L. 
R.  A.  488,  45  N.  J.  Ea.  (BOB;  Caballero'i  Su^ 
eemon,  24  La.  Ann.  578. 

According  to  tbe  law  of  Califomta,  a  child 
bom  before  wedlock  becomes  legitimate  by  the 
subsequent  marriage  of  its  paraila 

a  Cal.  Civ.  Code,  %  215. 

The  language  of  the  statute  is  mnuJatorv 
and  unquatifled,  and  appUea  to  all  childVo 
bora  before  wedlock  without  leguxl  to  the 
question  whether  or  not  the  parenla  at  tbe  time 


parents.  Thefatherdledlntestat&  Itwasbeldthat 
the  status  of  the  child  was  fixed  by  tbe  domfcU  of 
its  orlfirio:  where  It  was  Illegitimate,  It  so  re- 
mained, and  oonld  not  Inherit.  Bmltb  V.  Kelley,  28 
Miss.  167. 

A  child  bom  in  Scotland,  of  parents  domiciled 
there,  who  at  the  time  of  his  birth  were  not  mar- 
ried, but  who  afterwards  Intermerrled  Id  Scotland 
(there  t>e1ng  no  lawful  impediment  to  ttheir  mar- 
riage, either  at  the  timeof  the  birth  or  afterwards), 
though  leKltlmate  by  the  law  of  Bcotland.  cannot 
take,  as  heir,  lands  of  his  father  In  Enjihiod.  Blr^ 
whiitie  r.  TatdUl.  7  Clu-k  ft  F.  806. 

Tbe  English  Judges,  in  Doe  v.  V'ardni.  5  Bam.  ft  C. 
4?8,dld  not  deny.butadmltted.that  the  effect  of  the 
Scotch  man-lagc  In  that  case  was  to  legitimatize  the 
previous  bom  issue,  and  that,  being  legitimate  In 
Sootlandi  tbe  oountrjr  of  his  domicil.  he  was  also  le- 
gitimate In  England.  Buttheytaeld,asbeforestat«d, 
that  a  person  who  inherits  land  In  England  miwt 
not  only  be  legitimate,  but  must  have  been  actual- 
ly bora  In  wedlock.  I&tflS  v.  Ross,  ISO  Mass.  252-254: 
MUler  V.  HiUer,  n  N.  T.  391.  Wt. 

In  addition  to  the  cases  dtcd  In  Boss  v.  Roes  and 
Miller  V.  Miller,  supra,  and  In  the  notes  to  Stewart 
V.  Stewart,  S]  N.  J.  Eq.  407.  and  to  Bussom  v.  For- 
f«yth.  33  N.  J.  Eq.  286.  a  few  recent  cases  are  ap- 
pended; Atklnaon  v.  Anderson,  L.  B.  21  Ch.  Div. 
100;  Re  Grove,  t.  B.  «  Ch.  Div.  218;  Keegan  v. 
Gcrafihty,  lOJ  111.26;  Stoltz  v.  Doering,  112  HI.  231; 
Sundf  Hand's  Ritute,  60  Iowa,  732;  Scott  v.  Key,  11 
I<n.  Auo.  33li:  Caballero's  SucvcBSion.  £4  La.  Ann. 
fi79;  Stack  v.  Stack.  6  Dem.  S80:  Dayton  v.  Adklsson, 
4  L.  K.  A.  489, 45  N.  J.  Eq.  803,  twte.  . 

The  question  involved  was  elaborately  diiivussed 
i  1  England,  in  Doe  v.  VanHU, «  Itam.  &  C.  438.  »uh 
"om,  Ulrtwhlstle  v.  Tardill,  2  Ctark  ft  F.  571,  7 
nark  &  P.  MO;  In  .\ew  Tork,  In  Miller  v.  Miller, 
13L-R.  A. 


supra;  and  In  HaaRu^usetta,  In  Ross  t.  Boss,  mipra. 
In  the  latter  case  Chttf  Juetioi  Gray  c4tn  and  oom- 
meoti  upon  overy  oass  up  .to  that  date  (1680),  and, 
afteran  ezbausUve  discussion  of  the  whole suttject, 
comes  to  the  oonduslon  that  the  particular  reasona 
that  Influenced  the  English  court  In  holding.  In  Doe 
V.  Vardlll,  that  an  heir  to  land  In  England  must  bo 
actually  bom  in  wedlock,  do  sotapply  In  this  coun- 
try, and  that  a  person  declared  to  be  a  iegltimato 
child  of  another,  by  tbe  law  of  the  Stato  ot  th» 
domicil,  must  be  held  to  have  all  the  rights  of  a 
legitimate  child  wherever  he  goes. 

An  examloatioD  of  these  casee  will  show  that  the 
contrary  result  In  England  was  attempted  to  bo 
JusOtled  by  the  language  of  the  Statute,  so-called, 
of  Merton,  20  Hen.  UI.  chap.  9.  which.  It  was 
claimed,  negatively  enacted  that  tbe  ftaglish  heir 
must  be  bom  In  hiwful  wedlock,  iord  Brouirharo. 
in  8  Clark  ft  F.  682,  and  again.  In  7  Clark  &  F.  914. 
combats  this  poeltion  with  arguments  that  the 
courts  of  New  York  and  Maasachusette  seemed  to 
think  unanswerable.  Dayton  v.  Adkisaoo,  4  L.  B* 
A.«B.«N.J.Hq.«B. 

The  relation  of  husband  and  wife  being  a  status 
based  upon  the  contract  of  the  parties,  and  n«og- 
nlzcd  by  all  Christian  nations,  the  validity  of  that 
contract.  If  not  polygamous,  nor  Incestuous,  Is  gov- 
erned by  the  law  of  the  place  of  the  contract; 
this  status,  once  legallj-  established,  should  be  rec- 
ognized everywhere  oa  fully  as  if  created  by  ttie 
law  of  the  domicil;  and  therefore  any  such  mar- 
riage, valid  by  the  Iiiw  of  the  place  where  it  is 
contracted.  Is  TOlld  everywhere  to  all  Intents  and 
effects,  civil  or  criminal.  Including  the  settlement 
ot  the  wife  and  children,  her  right  of  dower.  aD<t 
ttaeirlcKltlmacy  and  capacity  to  Inherit  tbe  father's 
reiil  estate.  Parsone.  Ch,  J.,  in  Greenwiwd  v.  Cur- 
tis, 6  Mass.  358,  377-3^1;  Medway  v.  Nfedfaam,  J& 
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«f  tbe  cooceptioD  or  birth  of  the  diUdren  were 
oompeteot  to  many. 

See  OutpMn  v.  Om,  1  Western  Lftw  Hootb- 

(Ohio)  846. 

The  competency  of  a  party  to  marry  is  to  be 
determined  by  the  law  of  the  State  where  the 
muniage  takes  place. 

Iloet  V.  Ron,  tupra;  Com.  t.  Lane,  llftHaM. 
482.  463;  Moore  v.  Hegeman,  92  N.  T.  524; 
Thorp  T.  Thorp,  90  N.  Y.  AOS;  Van  Voorhit  v. 
Brintnatl,  86  N.  Y.  18;  Pearaon  v.  Pearton,  51 
Cal.  120:         v-  Rou,  78  N.  0.  242. 

A  marria^  good  where  It  is  celebrated  Is 
gnod  everywhere,  except  tt  be  iocestuous  or 
polygamous,  or  where  the  parties,  being  re»- 
denls  of  a  State,  have  gone  out  of  the  State 
with  intent  to  evade  its  laws. 

Greenvood  t.  OvrtU,  6  Mass.  878;  Medwajf 
^.Ntedkam,  16  Mass.  157:  Weti  Cambridge  r. 
Lexington,  1  IMck.  S06:  Putnam  t.  Putnam,  8 
Rck.  433;  Sutton  v.  Wamn,  10  Met.  401;  Com. 
T.  Hunt,  4  Coah.  60;  Com.  v.  Lane,  mpra; 
MiUiken  t.  Pratt,  ISS  Haas.  880;  Bern  v.  Aw, 
wpra. 

A  suit  for  divorce,  so  far  as  it  deals  with  the 
status  of  Itie  libellant,  is  a  proceeding  tn  rem 
or  Tuan'  tn  rem,  and  a  decree  of  divorce,  bo  far 
as  ii  determines  that  statu?.  Is  binding  on  all 
the  world,  at  least  within  the  State  or  jurisdic- 
tion where  the  decree  is  granted. 

Bood  V.  Bood,  1 10  Haas.  468,  465;  BuHen  v. 
SkannoH,  115  Mass.  488,  449;  Brigham  v. 
Faftnuather.  1  New  £ng.  Kep.  736, 140  Mass. 
418;  Meaurg  v.  Tvrry,  21  N.  J.  Eq.  228. 

A  divorce  may  be  valid  in  the  State  where  ft 
is  mnted,  even  though  it  is  not  recognized  as 
nM  in  other  Steteti 


Mm.  157:  West  Caoitnidye  v.  Lexington,  1  Pick.  < 
ma;  Putnam  T.  Pubiam,  8  Pick.  483;  Com.  v.  luie. 
lU  Mmi.  4tt;  Bullock  r.  BuUook.  12S  Haas.  8;  HQ- 
Uken  V.  PnCt,  12ft  Hass.  880, 881. 

Under  tbe  provlilODS  of  tba  celebrated  "Code  Na- 
poleon," enacted  Id  UKH,  and  substaatlaUr  adopted 
in  many  of  th«  American  States,  humane  regula- 
tloQs  as  to  legitimacy  will  be  found  eatabUsbed. 
33119  In  the  foUowlng  longuane: 

CbUdren  born  out  of  wedlock,  other  than  such  aa 
are  the  fruit  of  an  incestuous  or  adulterous  Inter- 
ooone,  mar  be  legitimated  by  the  subsequent 
rUve  of  thefr  father  and  mother,  whenever  the 
Mtler  iliaU  have  legallr  acknowledged  them  l>efore 
tMr  aaniage,  or  shall  have  recognized  ttaein  In 
the  act  itself  of  oelebration.  The  germ  of  this  en- 
actment dat^  back  to  the  Roman  law, 

A  natural  aon  born  of  a  free  woman,  with  whom 
mirlage  la  not  prohibited,  will  become  subject  to 
the  power  of  the  father  as  soon  aathe  marriage  la- 
strumeota  are  drawn  as  the  Constitution  dlrecta; 
which  allowa  the  same  benefit  to  those  who  are 
bom  before  marriage  aa  to  those  who  are  Imtnauti- 
Kijuent  thereto.  Cooper,  JustlQ.  De  lA^jftUnationt, 

Ub.  1,  title  10, 1  la 

A  charge  of  iUegiUmaor  must  be  supported  by 
direct  aod  Irrefutable  evidence.  It  must  be  coo- 
cludrt^tr  proved.  Canjolle  v.  Ferric,  2S  N.  V.  90. 

As  to  a  marriage  at  oommoD  law,  and  the  evl- 
deoee  teodlns  to  prove  It,  see  Hebbletbwalte  v. 
Hepworth.  08  IlL  ISt;  Port  v.  Port,  TO  HI.  486;  Cau- 
»Ue  V.  VerrXe.  28  H.  T.  107:  2  QreenL  Bv.  >  462;  1 
Bkbop,  Mar.  *  Dlv.  H  18,  4B7.  note.  l&Zl;  Btoltz  v. 
Aoering.  lU  DL  Z». 

Tbe  law  is  unwilling  to  bastardize  children,  and 
tbrows  the  proof  on  the  party  who  alleges  nieglt- 
loiacy:  and.  In  the  ahaence  of  evidenoa  to  the  oon- 
t>ai7,  a  chndi  to  fKmU ne,  is  therefore  a  tegltimate 
1SL.R.  A. 
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Pennoyer  v.  Neff.  95  U,  8.  784, 24  L.  ed.  572; 
People  V.  Baker,  76  N.  Y.  84;  Plawr  v.  m&uoer, 
42  N.  J.  Eq.  152;  Doughtif  r  DaaghtJi,  28  N. 
J.  Eq.  584;  Cook  v.  Cook,  56  Wis.  318;  Wright 
V.  Wright,  24  Mich.  180;  Trevino  v.  TreHno,  54 
Tex.  262;  Colviri  v.  Beed,  56  Pa.  976. 

A  decree  of  divorce  is  valid  and  effectiiri 
within  the  State  where  it  is  granted,  until  it  has 
been  there  directly  attached  and  vacated.  It 
cannot  thus  be  attacked  collaterally. 

Bdaon  v.  Rdton,  108  Mass.  690,  697;  Keith  t. 
Mf  Oaffrey,  4  New  Eng.  llep.  645, 145  Mass.  19; 
WiUiama  v.  Baffnee,  77  Tex.  388;  Psopte  y. 
Harriaon,  84  Cal.  607;  £e  parte  8terne»,  77  Cal. 
162. 

The  word  "children"  in  a  will  includes  a 
child  made  legitimate      a  sulnequent  mar- 

.^nwn  V.  At/ffi«r,  8  Allen,  551. 

By  the  law  of  California  and  of  Tenas  where 
a  marriage  is  annulled  or  is  ileemed  null,  chil- 
dren begotten  before  the  jndymfnt  lire  Icirili 
mate,  whether  born  before  or  tdu^r  wwHock. 
If  entered  into  in  good  faith  by  either  of  the 
parties,  the  marriage,  so  fkm^lMMnB  m  etm- 
cerned,  has'all  the  effects  of  a  valid  marriage. 

2  CaL  Civ.  Code,  84,  1867;  QraJtflm  t. 
Bennett,  2  Gal.  603;  Tex.  Rev.  Stat  g  1656; 
GarroU  v.  Carroll,  30Tm.  781,  745;  NiehoU  v. 
Stmart.  15  Tex.  288;  Smith  t.  Smith.  1  Tex. 
627;  Hartal  v.Jackton,  7  Tex.  560;  Lee  v. 
Smith,  18  Tex.  149;  Dyer  v.  Brantiodt,  66  Ho. 
418;  Wright  v.  Lore,  13  Ohio  St.  610;  WatU  v. 
Owene,  68  Wis.  518;  Buisner^e  Sueeemon,  41 
La.  Ann.  217;  Worktnan  v.  Harold  iKy.)im. 
30.  1887;  JJdrri*  v.  Harria,  66  Ky.  49;  Stones 
V.  Seeing,  6  Call,  148;  Omita  t.  Qreenhm,  8 


<  child.  Fielder  v.  Fielder.  2  Hagg.  Consist.  IfiT,  4 
Eng.  Bccl.  587;  Wilkinson  v.  Adam,  1  Tes.  &  B.  42S. 

In  Vowlea  v.  Toung,  18  Ves.  Jr.  146,  Lortl 
ChanceUor  Ersklne  said.  In  rof  erenoe  to  proof  of  an 
actual  maniage,  that  the  evidenoe.  espeolallr  In  the 
case  of  obsoure  fBmllfea,  must  be  very  slight.  As 
sustaining  the  same  rule,  may  also  be  cited  Starr  v. 
Peok,  1  Hill,  270;  and  the  qualification  of  that  case, 
as  made  la  Cheney  v.  Arnold,  15  N.  T.  315,  does  not 
weaken  Its  authority  on  thegueatlun  of  the  duty  of 
a  court  to  presume  matrimony,  when  the  parties 
have  cohabited,  and  there  aro  ckcanuitaaces  from 
which  a  contract  may  be  interred.  Caujolle  v. 
Ferrie,  28  N.  Y.  90. 

At  common  law  a  bastard  has  no  right  of  Inher- 
itance. In  the  eyes  of  the  law,  bastards  are  not  re- 
garded as  children  for  civil  purposes.  1  Bl.  Com. 
p.  456,  in  dlsoussing  the  rigbta  of  bastards,  says: 
"The  rights  are  very  few.  being  only  such  as  he  can 
acquire,  for  be  can  inherit  notblDg.  belDRthesoa 
of  nobody,  and  sometimes  called  jtliua  nuaiut, 
sometimes  Ittim  potiuU.  In  Blacklawa  v.  HUne,  IB 
111.  B05,  It  was  held  that  the  oommon-law  rule  which 
excluded  illegitimate  oblldren  from  inheriting  was 
in  force  in  that  State. 

Words  and  terms  having  a  precise  and  well-set- 
tled meaning  in  the  jurisprudence  of  a  country  arc 
to  be  understood  In  the  same  sense  when  used  in  Its 
statutes,  unlessadltferent  meaning  Is  unmistakably 
intended.  The  word  "Illegitimate,"  when  used  in 
this  connection,  has,  by  the  common  law,  and  the 
law  of  this  State,  a  wdl-defined  meaning,  which  is, 
iMgottenandbom  out  of  wedlock.  lBev.8tat.Ml, 
II;  SKent,ConL»e,ffiO;  1  BLOom.4M.465. 

The  ao-edOed  "Statute  <tf  Merton.** 

The  Statute  of  Uerton  waa  enacted  at  the  priory 
of  Herton,lnSumv,inUw7earUaab  Itisworthr 
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Mnuf.  873;  OloMi  OUut,  114  Mass.  563;  m 
ram  v.  Pierce,  46  Me.  867;  1  Blsbop,  Mar.  & 
Div.  6lh  ed.  ^  801;  StimpsoD,  Am.  Stat.  Law, 
%  6118,  p.  670. 

Meura.  Robert  M.  Morset  Jr..  and 
b«s  FoZt  for  defendaiits: 

The  lengUi  of  reaideDce  is  purely  a  matter  of 
jurisdictioD.  It  haa  DOtbing  to  do  with  the 
merits  of  the  cause,  but  solely  with  the  right 
of  the  particular  court  to  try  it. 

&-ett  V.  Brett,  5  Met.  388;  Sehrow  v.  SehroK, 
103  Mass.  575;  Eattm  v.  Eaton.  122  Mass.  276; 
Bennett  v.  Bennett.  28  Cal.  599. 

As  a  question  of  jurisdiction  It  is  open  to  in- 
quity,  aod  the  recitals  of  the  records  are  cot 
concIusiTB. 

Gfraham  v.  Spenfsr,  14  Fed.  Rep.  603,  606; 
Tfwmpson  v.  Whitman,  86  U.  B.  18  Wall.  467, 
31  h.  ed.  897;  Knowkt  v.Q(uLiglU  A  C.  Co. 
86  V.  S.  19  Wall.  58.23L.ed.  70;fl(iav.  /xin- 
ning,  91  IT.  S.  160,  38  L.  ed.  271;  SewaU  v. 
SeaaU,  133  Mass.  161;  Ovmmington  t.  Beteher- 
ioten,  4  L.  R.  A.  181, 149  Mass.  928;  PemU  v. 
DairtU.  25  Mich.  247:  JUed  V.  Seed,  63  Mich. 
121. 122;  firfgory  v.  Gregory,  1  New  Eng.  Rep. 
798,  78  Me.  187;  T'r/«  Foteen  v.  State,  87  Ohio 
St.  317;  V.  /.,  i/h,  39  N.  H.  20;  Hoffman 

V.  Hoffman,  46  N.  Y.  80;  v.  Beauehamp, 

74  Iowa,  93;  fT^Mly  t.  Oayton,  110  U.  B.  701. 
as  L.  ed.  398. 

A  decree  of  divnroe  rendered  by  acourt  faav- 
ing  lurisdiotioii  ovLToneOQlyof  the  parties  will 
not  be  treated  ns  couclusiTe,  but  is  open  to  in- 

^^^¥atkin8  v.  Watkiiu,  135  Mass.  84;  Cwn- 
mington  v.  Belcftertoan,  mpra. 

Id  much  the  larger  part  of  adjudged  cases  a 
decree  of  diyorce  rendered  in  another  State 
against  a  nonresident,  who  does  not  appear 
and  who  is  not  served  with  process,  is  treated 
as  wholly  void. 

Prouer  v.  Warner,  47  Vt  667.  See  People  v. 
Baker,  76  N.  Y.  78;  Thorn  v.  Balmonaon,  87 
Kan.  441;  Vook  v.  Oook,  66  Wis.  196;  Jrby  v. 


of  remark,  that  the  famous  Statute  of  Herton.  20 
Hon.  III.  chap.  0,  Is.  In  fact,  not  a  statute,  but  a 
mere  entry  on  the  minutes  of  Parliament  of  a  re- 
fusal by  the  English  lords  to  assimilate  the  lawH  of 
England  to  that  of  other  olvillzed  countries,  by  at- 
flmiatlTcly  deolarlng  that  the  marriage  of  the  pa- 
rents subsequent  to  the  birth  rendered  the  child  le- 
gitimate. Dayton  v.  AdklsBon, «  !<.  H.  A.  488, 45  X. 

J.  Eq.  aoa. 

Before  and  during  the  reign  of  Henrr  HI.,  if  It 
was  alleged  that  the  person  claiming  as  heir  was  11- 
legitimate,  a  writ  was  issued  to  tlie  archblsbcp,  or 
bishop,  commanding  that  inquiry  and  return  upon 
this  Issue  be  made  to  the  king  or  his  Justices,  il 
Beeves.  Hist.  chap.  8,  168.)  By  the  canons  of  the 
church,  the  rule  of  tlio  Boman  taw,  theeubeequent 
intermarriage  of  parents  legitimated  antenuptial 
children,  and  the  cccloslastlcs  were  Inclined  to  re- 
turn according  to  the  canons  of  their  church,  and 
eontrary  to  the  common  law. 

At  the  Parliament  of  Merton  the  ecclesfastlcs  en- 
deavored to  enact  the  rule  of  their  church,  but  "all 
the  earls  and  barons,  with  one  voice,  answered  that 
they  would  not  change  the  laws  of  Bngland  which 
had  hitherto  been  used  and  approved.'*  (iBLCom. 
l».4S6;2Kent.Omi.aOQ.>  No  change  whatever  was 
made  at  Herton;  and,  tliereatter,  the  eeoleelastlcs 
were  required  to  leturn  the  facts,  whether  the 
claimant  was  begotten  and  horn  out  of  wedlock, 
and  Judgment  was  rendered  by  the  oonrts  aooord- 
18  L.  R.  A. 


Wilson,  1  Dev.  &  B.  Eq.  668;  Oolvin.  v.  Reed, 
56  Fa.  376;  fiatl't  Arm.  80  Pa.  601;  PhitadO- 
phia  y.  Wetherby,  16  Pbila.  408.  See  also  Seed 
T.  Reed,  52  Mich.  117;  Doughty  t.  DougAtg.  27 
N.  J.  Eq.  815,  28  N.  3.  Eq.  681. 

Judgments  of  divorce  have  frequently  been 
annulled,  even  by  the  court  which  granted 
them,  uiKm  proof  that  knowledge  of  the  salt 
was  fraudulently  kept  from  the  libellee. 

Edton  V.  Edeon,  108  Mass.  590;  Whitcombv. 
Whitcomh,  46  Iowa,  487;  Britten  t.  Britton,  45 
N.  J.  Eq.  88;  Holnua  v.  Botmet,  68  Me.  420; 
Adams  v.  Adams.  51  N.  H.  888;  Awvtf  T.  Eo- 
erett.  60  Wis.  200. 

A  decree  which  stands  unreversed  and  in  full 
force  may  be  called  in  question  or  Impeached 
in  collat^^  proceedings  under  some  circum- 
stancea, 

QUman  v.  Oilman,  136  Mass.  37;  JSeedAam 
V.  T/iayer,  147  Haas.  588;  Oummington  v. 
Belchertoton,  supra. 

The  effect,  if  any,  ol  the  decree  and  of  tiie 
marriage  immediately  following  was  todeprire 
these  children  and  the  wife  of  their  vested 
rights  of  property.  The  rights  of  these  defend- 
ants are  protected  by  the  I4tb  Amendment  of 
the  Uniteid  States  Constitution  aud  the  courta 
of  California  would  be  bound  to  respect  and 
enforce  them,  and  they  cannot  be  taken  away 
by  any  recitals  of  the  record  falsely  aBaerdng^ 
the  jurisdiction  of  tlie  court. 

Pennoyer  v.  W,  96  V.  S.  714. 24  L.  ed.  685; 
Needham  v.  Thayer,  ivpraj  Belcher  v.  Cham- 
bers, 68  Cal.  6S5;  RenauA  T.  Abbott,  116  U.  3. 
277,  29  L.  ed.  629. 

As  to  the  defendants'other  than  Mrs.  Adams, 
the  rule  that  a  Judgment  cannot  be  impeached 
oollaterally  has  no  appltcation. 

Ihtcns  V.  Fuller,  2  Met.  iSS;  Chase  v.  Chase, 
6  Ora;,  157;  Intnan  v.  Mead.  97  Mass.  310; 
Duehess  of  Kingston's  Case,  20  How.  St.  Tr. 
365;  Hargrave's  Tracts.  451, 11  Hargrave's  St. 
Tr.  262;  Harrison  v.  SoutAampion,  17  Eog.  I*. 
,&Eq.  364. 


ingto  the  oommon  law,  1  Beeves,  Hist.  chap.?. 
169. 

Bracton,  an  ecclesiastic,  as  well  as  lawyer,  who 
wrote,  it  is  supposed.  In  the  time  of  Henry  Hi.,  In 
discussing  the  effect  of  the  legitimation  of  ante- 
nuptial children  by  the  subsequent  intermarriage 
of  their  parents,  sold:  "It  follows  to  consider  how 
the  illegitimate  arc  Icgltimaled,  and  It  Is  to  bo 
known,  that  If  anyone  has  natural  children  by  any 
woman,  and  afterwards  oontracts  marriage  wltti 
her,  the  children  already  twrn  are  leffllimated  by 
the  sul^sequout  marriktire,  and  are  reckoned  tit  for 
all  lawful  acta,  nevertholess  only  for  thot-o  which 
regard  the  sacred  ministry,  but  they  ai-e  not  legit- 
imate for  those,  which  regard  the  realm,  nor  are 
they  adjudged  to  be  heirs  who  can  succeed  to  their 
relatives,  on  account  of  a  custom  of  ibc  realm, 
which  l8  of  a  contrary  import."  Chap.  29.  f.  (R.  b.  or 
vol.  1,  p.  903,  or  the  Lords  Commissioners*  Edition. 

It  maybe  safely  asserted  thattbe  decisions  of  the 
English  courts  rest  on  the  common  law.  Fenton  v. 
Livlntcstnue.  6  Jur.  N.  S.  pt,  1^  p.  1168,  holds  that  the 
Statute  uf  Menon  is  only  deoIaniloi7  of  the  com- 
mon law. 

But  It  Is  not  very  material  whether  they  rest  on 
the  common  law  or  the  esri;  statutes,  because  the 
English  statutes  enacted  before  the  settlement  of 
this  country  are  a  part  of  Its  common  law.  Bogar- 
dus  V.  Trinity  Churcb,  1  Pi^.  lOB,  3  L.  ed.  lOE;  1 
Kent,Oom.47& 
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The  qnestlon  whether  Charles  W.  Adams, 
when  be  undertook  to  marry  Haonah  Pbillipsi, 
wM  married  or  sinfrie,  Is  a  question  not  of  law 
but  of  fact  That  question  must  be  settled  hj 
tbia  court,  because  the  case  is  here,  and  tbe 
question  wbat  the  California  court  would  do 
with  this  question  of  fact  if  ihe  case  were  there. 
Is  qoiie  beside  tbe  point.  The  validity  of  tbe 
marriaee  depends  wholly  upon  the  question 
what  'new  tills  court  sball  take  concerning  the 
TalidllT  of  tbe  divorce. 

Be  Wihon'i  Trutis,  L.  B.  1  Eq.  247;  8hav> 
r.  Gould,  L.  R.  8  H.  L.  65:  -^ow  v.  Atty-Oen. 
L.  R  8  Prob.  &  Dir.  166;  Aasla/  v.  BeazUy.  8 
HagR.  Eccl.  689;  Brigga  t.  Briggt,  SProb.  Div. 
16S;  amith  T.  8miih.  13  Gray,  210. 

CU.  Cir.  Code,  %  84,  does  not  cover  the  case 
irf  a  cblld  bom  before  marriage.  It  refers 
dearly  to  the  rhfldren  of  the  marriage.  * 

Etiate  Warden,  67  Oal.  481 ;  Wattt  v. 
Owens,  68  Wis.  617. 

Under  the  statute  )^  which  a  child  bom  be- 
fore wedlock  becomes  legitimate  by  tbe  subse- 
quent marriage  of  its  parents,  toe  marriage 
nnist  be  a  valla  marriage. 

Pub.  6te*»  chap.  125,  $  5:  ZMing  t.  Thom- 
dike.  S  AJlen,  S67;  Oreenhow  t.  Jama,  80  Va. 
486. 

In  Boye»  t.  BedaU,  1  Hem.  &  H.  798,  it  was 
held  that  a  child  legitimated  by  subsequent 
marriage  under  tbe  law  of  France,  where  th«> 
father  acquired  a  dotnicil  after  the  death  of  the 
testator,  was  not  a  child  within  tbe  meaning  of 
Ibe testator's  will. 

In  no  t-ase  io  this  State  has  the  law  of  legitl- 
uiatioD  of  aoofher  State  different  from  nur  own 
been  applied  to  the  constructioo  of  a  domestic 
will. 

See  Codman  t.  KrtU,  163  Msss.  214;  Linton 
T.  Any,  4  L.  a  A.  215, 149  Mass.  S6a 

Even  if  the  Califomia  law  permitted  s  man 
to  legitimate  a  child  already  bom  by  going 
fhtough  the  form  of  marriage  with  bis  mistress, 


this  court  would  not  recognize  such  legitima- 
tion any  more  than  it  wodla  recognize  tbe  child 
of  a  polygamous  marriage. 

Seikdl  V.  Hildyard,  L.  R.  88  Ch.  Div.  220j 
Sj^de  V.  Byde,  L.  R.  1  Prob.  &  Div.  180. 

Hohnee*  J.,  delivered  tbe  opinion  of  the 
court : 

This  is  a  bill  In  equity  by  which  tbe 
plaintiff  seeks  to  establish  his  right  to  a 
share  in  a  fund  left  by  the  will  of  Seth 
Adama  of  Newton,  Massachusetts,  to  the 
"present  wife"  of  his  brother,  Charles  W. 
Adams,  "for  the  benefit  of  herself  and  all 
the  children  of  said  Charles  in  equal  pro- 
portions." The  question  is  whetlier  the 
plaintiff  is  one  of  the  children  within  the 
meaning  of  the  will.  Tbe  wife  referred  to 
is  admitted  to  be  the  defendant,  Anne  T. 
Adams,  who  was  married  to  Charlea  in 
Maine,  In  1854,  he  then  being  a  resident  of 
New  York.  The  plaintiff  is  the  child  of 
Charles  W.  Adams  and  Hannah  Phillips, 
was  bom  in  Califomia  on  August  28,  Iwl, 
and  was  tiien  Illegitimate.  At  that  time 
Charles  Adams'  domlcll  was  in  Texas.  In 
October,  1881,  Charles  Adams  changed  his- 
domicil  to  California,  and  on  December  3, 
1881,  he  began  an  action  there  for  divorce 
against  the  above-mentioned  Anne,  and  got 
a  decree  on  April  18,  1882.  It  is  found  that 
he  had  not  been  a  resident  of  tbe  State  for 
six  months  next  preceding  the  commence- 
ment of  the  action,  as  required  by  the  Cali- 
fornia Civil  Code,  §  128,  and  that  for  this 
reason  the  court  had  no  jurisdiction  of  the 
action,  but  that  the  court  was  imposed  upon 
by  Aoams.  We  may  also  mention  that  it  is 
found  that  Adams'  wife  was  then  residing 
in  Massachusetts,  and  had  no  actual  notice 
of  the  action,  and  that  It  might  be  a  question. 
If  material,  whether  her  domicll  followed 
that  of  her  husband.    Cal.  Civ.  Code,  %  129 ; 


nie  principles  supposed  to  be  Inoorporated  In  the 
so-called  Statute  of  Mertun  are  f  uUy  reoogmlzed  by 
■pedal  leglsiatioq  In  the  foUowtng  States  as  sum- 
aiariwd  Y/t  ftiytfer  in  his  eeographr  of  Uairlace, 
a  follows: 

In  Arizona,  tbe  ohlklren  of  a  man  and  woman 
HtIoc  togvtiiec  u  man  sod  wife,  or  of  persona  Uv- 
tas  toaethar,  who  anbasquantlj  nanr*  are  legtt- 

Id  Florida,  Iowa.  Minnesota.  Montana,  Nevada, 
Oregon,  PeoDBylvania  and  Wasbington,  ohlldrea 
born  out  of  wedlock  become  Legittoiate  by  the  sub- 
tnpient  marriage  of  their  parents. 

In  Connecticut,  where  the  parents  of  chfldren 
bora  out  of  wedlock  Huhaequently  marry,  and  rec- 
ogolie  aucb  chfldren  aa  theliB,  tbeyflhali  be  deemed 
legMmate^  Stat.3878. 

In  Virginia  and  W«at  Tlrfrtiria  cliiKhien  bom  out 
of  weittoek,  wboae  parentsentaoeqnently  manr.lf 
ReoSBlwd  by  tbe  fiiUMr  before  or  atter'marrlage, 
teU  be  dcamed  legitimate. 

In  New  Hampahire,  where  tlie  patents  after- 
wards marry  and  recognize  them,  they  shall  Inherit 
M  If  they  were  legitimate. 

InlllinolB,  Indiana.  Haancbusatta,  Ohio,  Ter- 
iBont.  WiBcooBin  and  Wyoming  a  child  born  out  of 
wedkwk,  wboae  parents  sball  aubsequcntly  marry, 
■Dd  wbow  faOter  aoknowledgea  aucb  child,  staaU  be 
deemad  leglttmate. 

In  Mew  Mezloo.  oUMrsn  l^ttlnated  by  a  aatise. 
dont  nantege  fltf  thefr  parsDte  an  as  Olreot  mirs 
1SLB.A. 


as  legitimate  children,  with  the  exception  of  tbe 
right  of  primogeniture. 

Id  KoTtb  Carolina,  ohildreo  bom  out  of  wedlock, 
can  become  legitimate  only  upon  petition  of  tbe 
father,  wbich  must  t>e  presented  to  the  superior 
court  of  tbfe  county  where  he  resides,  and  If  It  ap- 
pear that  be  IS  fittber  of  ttaeobild,  the  court  mar 
mke  a  deeree  In  that  eStoct  whMi  shall  be  leooid- 
edby  thecleartt,aDd  feuoh  oblld  may  then  taberit 
from  bl8  father  only. 

In  Hichlgan,  children  born  out  of  wedlock  be- 
come legitimate  by  tbe  sabsequeot  marriage  of 
their  parents,  or,  If  tbey  do  not  marry,  the  father 
can  make  the  child  *'  legitimate  in  law  "  by  so  ac- 
IcnowIedglQg  io  writing,  executed  like  a  deed  of 
land. 

In  Nebraska,  children  bom  ont  of  wedlock  bc- 
oome  lesltiniate  if  flie  parenta  afterwards  marry 
and  have  been  adopted  In  tin  family  with  other 
children  bom  in  wedlock,  or  shall  have  been  ae-' 
knowladged  by  the  ftither  in  writing,  signed  In  the 
presence  of  one  witoeaa. 

In  Louisiana,  obildteo  bom  ont.of  wedlo<7k,cx> 
cept  those  bora  from  an  Incestuous  or  adulterous 
conoectioa,  maybe  legitimated  by  thv  »ul>Keqii:-iit. 
marriage  of  thdr  father  and  mother,  v^lit  ii  leuMlH' 
acknowlcdfred  before  marriage,  by  nn  lu  t  I'u- 
before  a  notary  and  two  witnesses,  or  hy  their  i-ui- 
traot.  of  marriage  its^.  Tbey  are  then  knon'o  us 
Baton)  oblMren. 
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Burlen  v.  Shannon.  119  Mass.  438,  447,  448. 
Oa  April  30,  1982,  Charles  Adams  married 
Hannali  Phillips  io  California,  then  having 
his  domicil  there,  and  after  the  marriage 
recognized  the  plaintiff  as  bis  son.  By  the 
law  ot  California  a  child  born  before  wed- 
lock becomes  legitimate  br  the  Bubsequent 
marriage  of  his  parents.  Civil  Code,  ^215. 
The  law  of  Texas  is  similar  if  the  child  is 
recognized  by  the  father.    Bev.  Stat,  g  1650 

The  word  "children,"  in  a  Massachusetts 
will  means  legitimate  ohtldcea.  &nt  v.  Bar- 
ker. 2  Gray,  S36,  686.  Probably  the  mcanlag 
would  be  the  same  even  if  the  parents  referred 
to,  and  the  child,  were  domiciled  In  a  State 
where  illegitimate  children  were  recognized 
as  children  for  some  purposes.  Lin^n  v. 
Firry.  149  Mass.  868,  378,  874,  4L.  R.  A.  215. 
But  we  do  not  need  to  considei  this  at  lengUi, 
as  it  does  not  appear  that  the  law  of  Cali- 
fornia or  ot  Texas  would  recognize  the 
plaiDti£f  as  Uie  child  of  Charles  Adams  for 
the  present  purposes  unless  he  were  legiti- 
mnted.  and  Charles  Adama  in  any  case  was 
ouly  domiciled  in  California  for  a  short 
time,  long  after  the  testator's  death,  and 
after  the  birth  of  his  child,  and  died  domi- 
ciled in  Massachusetts.  The  plaintiff's  case 
la  put  wholly  upon  his  having  been  legiti- 
mated. VVe  assume  for  the  purposes  oi  our 
decision  that  if  he  Itas  been  legitimated  he  is 
entitled  to  a  share  under  the  will.  Loring 
V.  Thorndike.  5  Allen,  257  ;  &eigh  v.  8ti-\der, 
5  Call,  439;  Be  Andros,  L.  R.  24  Ch.  Dir. 

We  may  as  well  add  here  that  if  the  Texas 
domicil  of  Charles  Adams  at  the  time  of  the 
birth  of  his  son  was  material  {Ross  v.  Boas, 
129  Mass.  248,  266;  Be  Orove.  L.  R.  40  Ch. 
Div.  210),  no  difference  based  on  that  fact 
and  favorable  to  theplalatlff  has  l>een  called 
xa  our  attention.  We  shall  speak  only  of 
the  law  of  California  in  dealing  with  this 
part  of  the  case.  We  siull  not  consider 
whether,  if  it  were  necessary  to  satisfy  the 
iFequirements  of  the  Texas  statute,  a  marriage 
in  California  would  do  so. 

It  may  be  assumed  that  tiie  California 
statute  to  which  we  have  referred  (Civil 
Code,  %  215}  requires  a  valid  marriage  to 
legitimate  an  earlier  bom  child.  Lorttig  v. 
Thamdike.  S  Allen,  257,  368,  209 ;  Qreenhovs 
y.  Jame*.  80  Va.  630,  641.  For  Charles 
Adams'  marriage  to  be  valid  It  was  necessary 
that  he  should  have  obtained  a  valid  divorce. 
But  if  we  should  assume  that  the  decree  of  di- 
vorce was  valid  in  CaHfomia  so  that  Cliarles 
Adams  had  a  capacity  to  marry  there,  and  tliat 
his  marriage  conferred  the  status  of  a  legiti- 
mate child  upon  his  son  by  the  law  of  that 
State,  we  should  encounter  doubts  like  those 
expressed  by  Lord  Colonsay  in  8hav>  v. 
Gould,  h.  R.  8  H.  L,  55,  97,  whether  at  any 
distance  of  time  we  were  to  reopen  the  In- 
quiry into  the  circumstuices  of  Charles 
Adams'  resort  to  the  California  court.  The 
California  record  shows  that  the  court  there 
found  that  Charles  Adams  had  been  a  resident 
of  the  State  for  the  necessary  time.  There 
is  color  in  the  California  decisions  put  in 
evidence  for  the  argument  that  this  finding 
could  not  be  impeaoied  coUatemllr  in  Calt- 
t3  L.  R.  A. 


fomia.  and  thus  that  the  case  suppc^d  is  the 
case  before  us. 

Tn!:ing  tiie  case  this  way  for  a  moment, 
we  still  are  unable  to  decide  it  in  favor  of 
the  plaintiff.  The  rule  that  the  status  of 
the  domicil  is  the  status  everywhere  roust 
yield  when  the  status  la  constructed  on  prin- 
ciples which  arc  contrary  to  those  which  aro 
generally  recoeoized  or  which  can  lie  ad- 
mitted by  the  law  of  the  forum  resoi-ted  to. 
See  Ross  V.  Ross,  129  Mass.  243.  We  should 
agree  with  the  English  decisions  so  far  as  this, 
that  the  foct  that  a  marriage  has  taken  place 
on  the  faith  of  a  previous  divorce  does  not 
preclude  an  inquiry  by  the  courts  of  another 
State  into  the  capacity  of  the  divorced  party 
and  thus  into  the  validity  of  the  divorce,  or 
a  denial  of  the  validity  of  the  marriage  if 
l^e  divorce  Is  one  which  would  be  deraeed 
void  if  it  were  directly  in  issue.  A  purely 
voluntary  contract  of  marriage  cannot  be  al- 
lowed to  impart  a  conclusive  character  to  a 
decree  which  before  could  have  been  exam- 
ined. Smith  V.  Smith,  18  Orav,  209,  210; 
Shato  V.  OouM.  L.  R.  3  H.  L.  '55 ;  Shavi  v. 
Atty  Oen.  L.  R.  3  Prob.  &  Div.  lM  ;Bri^9 
T.  Brigga,  S  Prob.  Dlv.  XtS. 

The  present  case  offers  remai^bly  little 
ground  for  hesitation  in  going  into  this  in- 
quiry. Marriage  In  California  is,  or  may  be, 
a  pure  matter  of  private  contract  entered  into 
without  intervention  of  the  State  except  for 
purposes  of  registration.  Civil  Code,  ^§  55, 
75,  78;  GraJtam  v.  Bennet.  3  Cal.  503.  The 
mother's  rights  are  not  in  question,  and  if 
they  were,  she  did  not  stand  at  all  in  the 
position  of  a  purchaser  for  value  without 
notice.  She  Is  found  to  have  known  all  the 
facta,  and  her.  belief  in  Charles  Adams' 
capacity  to  contract  marriage  was  simply  an 
opinion  about  California  law.  (We  are 
□ot  DOW  considering  the  conditions  of  a  pu- 
tative marriage,  as  to  which  different  views 
have  been  expressed).  Olaau  v.  Otau,  114 
Mass.  563,  566 ;  Shaw  v.  Oould,  L.  R.  8  H. 
L.  65,  97 ;  Bttimere's  Succeuion.  41  La. 
Ann.  317,  220,  221 :  Harris  v.  Biarrit,  85 
Ey.  49.  The  plaintiff  is  claiming  a  purely 
gratuitous  benefit  as  an  incidental  result  of 
Uie  |H<oceadInn  In  California,  at  the  expense 
of  other  chilmen  who  wwe  not  parties  to 
any  of  those  proceedings,  or  entitled  to  be 
heard  at  any  stage  of  toem,  but  who  never- 
theless are  to  be  precluded  from  denying  their 
validity. 

If  the  validity  of  the  divorce  were  imme- 
diately in  issue*  it  could  be  impeached  here, 
for  want  of  jurisdiction,  notwithstanding  the 
recitals  in  the  record,  and  those  recitals 
could  be  contradicted  by  parol  evidence. 
SewaU  V.  SereaU,  133  Maas.  166,  161 :  Own- 
mington  v.  Belehertown.  149  Mass.  228,  335, 
4  L.  R.  A.  181 :  Thompson  v.  Whitman,  85 
U.  8.  18  Wall.  457,  81  L.  ed.  897.  See 
Boteler  v.  Htuton,  80  Qratt.  266 :  Mitchell  v. 
Fferrit,  5  Houst.  (Del.)  84;  Eager  v.  Stover. 
59  Mo.  87.  For  instance.  If  Charles  Adams 
had  married  Hannah  Phillips  in  this  State 
and  had  been  indicted  for  polvgamy  {B»pU 
V.  DaveU.  25  Mich.  347;  Van  Foetm  v. 
State.  87  Ohio  St.  317,  330.  See  Beopte  v. 
Baker,  76  N.  Y.  76) ;  or  even  In  a  proceeding 
between  the  porttee  to  the  divoroe.  If  the 
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one  raising  the  objection  had  Dot  appeared 
in  thmt  caaae,  and  was  not  domiciled  in  the 
State  where  it  was  granted.  Reed  v.  Reed, 
59  Mich.  117.  121 ;  Orosi  v.  Otom,  108  N. 
T.  ass.  See  Chaney  t.  Bryan,  15  Lea,  589 : 
talk  T.  Leith.  89  N.  H.  SO,  41.  So  a/Mi- 
m  where  the  question  Is  rajscd,  as  here,  br 
tiiird  persons  whose  rights  are  concerned, 
tad  who  were  not  parties  to  or  entitled  to  be 
beard  In  tbe  divorce  suit.  See  Oregtnj/  v. 
Oregory,  78  Me.  187,  190,  1  New  Eng.  Rep. 
»«;  ifef  T-  Beaue/utmp,  74  Iowa,  92.  94; 
O'Oea  T.  O'Dm,  101  N.  T.  23.  1  Cent.  Rep. 
IK;  Gummington  v.  BrlcAertoion,  149  Sfbss. 
2S8.  4  L.  R.  A.  131 ;  Shaw  v.  G&uld,  L.  E. 
8  H.  L.  55. 

In  Hood  T.  Hood.  11  Allen,  196,  the  fact  of 
domicil  was  tried  between  the  original  parties 
for  the  purpose  of  determining  the  jurisdic- 
tion of  an  Illinois  divorce,  and  in  Hood  v. 
Hoed^  110  Mass.  463,  it  was  the  Massachusetts, 
art  Uie  niinois,  decree,  which  was  held  con- 
clasive  OD  third  persons,  tliey  offering  evi- 
dence only  to  impeach  the  Illinois  decree. 
Sk  also  Barlm  v.  Shannon,  115  Mass.  438, 
445.  449:  Pub.  Stat.  chap.  146,  §  41. 

There  is  no  doubt  that  the  requirement  of 
six  months  residence  goes  to  the  jurisdlc- 
ticm  of  tbe  court.  The  finding  of  the  judge 
aa  this  point  is  cooflnned,  not  only  by  the 
plain  effect  of  the  California  statute,  but  by 
the  express  statement  of  the  Supreme  Court 
of  that  State  and  by  its  intimation  that  a 
di voire  granted  without  that  prerequisite 
vtfuld  not  be  binding  in  any  other  State. 
Btimett  V.  Bennett,  28  Cat.  699,  601;  People 
T.  DaiteU,  25  Mich.  247,  S68,  364. 

But  although  we  have  made  the  assump- 
tion for  a  moment,  we  by  no  means  are  pre- 
pared to  concede  that  if  the  present  case 
•rose  in  California  under  a  California  will 
it  would  be  decided  differently  tliere.  The 
ODiTersal  effect  of  a  judgment  in  rem  in 
«9iitablisfaing  or  changing  a  status  or  title, 
whether  given  to  it  by  statute  or  by  the  tra- 
dition of  the  courts,  rests  on  the  practicnl 
necessity  of  the  case,  because  the  effect  is  of 
»  nature  to  concern  strangers  to  the  proceed- 
ings. It  would  be  inconvenient  for  parties 
to  be  divorced  as  between  themselves  and 
yet  married  towards  the  world.  The  same 
ermTenience  makes  it  desirable  that  the  effect 
rikoald  be  the  same  wherever  the  question 
arises,  whether  within  the  jurisdiction  or 
withoat  it,  and  therefore  in  tbe  case  of  a 
decree  which  would  be  void  outside  the 
jurisdiction,  that  it  should  not  be  held  con- 
clusive within  it.  The  decree,  if  bindinc 
to  California,  would  be  binding  eTerywhcrc' 
Cktervr  t.  Wiiton,  76  V.  8.  9  Wall.  108,  19 
L  ed.  604.  It  is  desirable,  at  least,  that  the 
miiTeive  rale  should  be  applied,  and  that  a 
decree  void  elsewhere  should  not  be  held 
htnliDg  there.  We  are  aware  that  some  of 
the  caaes  which  we  '-have  cited  and  others 
whi(A  we  have  not  cited  contemplate  the  pos- 
■ibillty  of  a  divorce  which  shall  be  valid 
only  as  to  tbe  plaintiff  within  the  juHsdtc- 
tiflD-  But  especially  in  this  country  where 
changes  of  residence  from  State  to  State  are 
fiwjnent,  every  court  must  strive  so  far  as 
poMible  to  bring  the  local  view  of  acitlzen's 
ULR.  A. 


status  into  accord  with  that  which  would 
prevail  geoenilly  elsewhere. 

We  have  tried  to  show  that  the  decree  be- 
fore us  would  be  regarded  as  void  outside 
the  jurisdiction,  and  void  op  the  ground  that 
the  condition  precedent  attached  by  a  Cali- 
fornia statute  to  the  right  of  the  court  to 
take  jurisdiction  had  not  been  complied 
with.  The  question  is  whether  the  statute 
has  a  less  effect  within  the  State.  No  con- 
clusive evidence  of  the  law  of  California 
upon  this  point  has  been  called  to  our  atten- 
ti(m.  It  the  plaintiff  had  been  rightly  in 
court  and  the  objection  had  been  that  the 
defendant  had  not  t>een'  dulv  served,  it  ma^ 
be  that  If  the  record  showed,  a  proper  publi- 
cation it  could  not  be  contradicted.  Re 
Newman,  75  Cal.  213,  220.  But  perhaps 
even  tfals  is  doubtful  in  view  of  some  of  the 
decisions  earlier  cited,  and  however  It  may 
be,  a  distinction  has  been  suggested  between 
a  total  want  of  jurisdiction  and  a  failuie  to 

f;et  jurisdiction  of  the  person  of  the  defendant 
D  a  case  which  is  rightly  in  court.  People 
V.  Dawell,  25  Mich.  247,  256.  See  Hender- 
son V.  Staniford,  103  Mass.  504,  506 ;  Whit- 
tcell  V.  Barbier,  7  Cal.  64.  63,  64.  We  feel 
at  liberty  to  assume  the  law  of  California  to 
be  in  accordance  with  that  generally  received 
elsewhere,  and  to  consider  the  question  on 
principle.  The  argument  for  the  conclu- 
siveness of  the  decree  In  California  would 
seem  to  be  that  the  parties  to  a  domestic  judg- 
ment showing  jurisdiction  on  the  face  of  the 
record  cannot  imoeach  it  collaterally.  Hen' 
dritk  V.  Whitteaiore,  105  Klass.  23 :  MeCoT' 
fltreJt  T.  Fiike,  188  Mass.  879;  Freeman, 
Judgm.  g§  181, 184.  And  that  if  a  judgment 
tn  rem  is  operative  as  between  the  parties 
while  it  stands,  it  must  be  effectual  to  deter- 
mine their  status  as  to  third  persons,  al- 
though not  parties,  for  reasons  already  given. 
Re  Newman,  75  Cal.  213,  220;  Hood  v.  Hood, 
110  Mass.  463,  465 ;  Briuhnm  v.  Fayeneeather, 
140  Mass.  411.  413,  1  New  Eng.  Ilep.  736. 

But  if  the  judgment  is  thus  binding  to  all 
intents  and  purposes  In  California,  it  would 
be  binding  elsewhere,  which  as  ba.s  been 
shown  is  not  the  Uw.  In  New  York  this  con- 
sideration has  been  adduced  as  a  reason  for 
the  rule  prevailing  there  that  a  domestic 
record  may  be  impeached  collaterally  for 
want  of  jurisdiction,  even  by  a  party.  Ftr- 
gmon  v.  Crawprd,  70  N.  Y.  253.  201,  262. 
Whether  the  rule  as  to  parties  be  regarded  as 
an  anomaly  established  on  the  principle  com- 
munis error  facit  jm,  or  as  a  mere  rule  of 
precedure,  that  those  who  have  it  in  their 
power  to  reverse  a  judgment  must  do  so  if 
thev  do  not  want  to  be  bound  by  it,  as  pos- 
sibly may  be  inferred  from  some  of  the  cnses 
{Hendnck  v.  W/iitteiiune,  103  Mass.  23.  2^), 
the  conclusion  cannot  be  admitted  that  tliose 
who  have  not  that  power  are  also  bound,  if 
the  judgment  is  in  rem,  to  a4lmit  the  change 
of  status  which  it  purporta  to  effect.  Con- 
sider what  would  be  tine  result.  In  a  great 
majority  of  divorces  neither  oarty  wishes  to 
disturb  the  decree.  If  their  acquiescence 
should  be  allowed  to  have  the  elfect  sup- 
posed, third  persons  may  be  affectod  in  their 
property  and  in  their  most  sacred  ftersonal 
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rights  by  the  loterested  action  of  others 
Avitbout  ever  havlag  had  a  chance  to  t>e 
bciird.  The  cases  are  few,  and  wc  are  aware 
of  no  binding  authority.  But  in  Piary  v. 
3fedtt<wert(ft,  10  Beav.  138,  137,  an  Infant 
was  allowed  to  impeach  a  domestic  sentence 
of  nullity  collaterally  for  collusion,  although 
the  sentence  operated  tn  rem,  and  bastardized 
liim  if  it  stood.  Harriion  v.  Sovihampton, 
32  L.  J.  N.  S.  Ch.  372;  Meddovxrofl  v. 
JIuguenin,  4  Moore.  P.  C.  888,  »98.  We 
cannot  doubt  that  If  the  fraud  on  the  court 
bad  concerned  its  Jurisdiction  rather  than 
the  merits.  Lord  Langdale  would  have  been 
at  least  equally  ready  to  hear  the  evidence. 
CaniTiaugh  v.  Smith.  84  Ind.  380.  Yet, the 
parties  to  the  collusive  decree  were  bound 
by  it.  Chrmu  v.  Greene,  3  Gray.  361,  S63 ; 
^ieJtoU  V.  IKehcU,  25  N.  J.  Eq.  60.  65.  We 
have  confined  our  citations  mainly  to  oases 
of  divorce  and  judgments  in  rem.  But 
■where  there  has  been  an  execution  sale  under 
.a  judgment  in  personam  there  is  a  difficulty 
not  unlike  that  which  arises  with  regard  to 
Judgments  in  rem  in  allowing  the  validity 
of  the  judgment  to  be  disputed  by  third  per- 
sous  for  the  purpose  of  destroying  the  pur- 
chaser's title.  Tet  it  has  been  held  that  this 
may  be  done.  Safford  v.  Weare,  142  Mass. 
231,  2  New  Eng.  Rep.  586. 

We  shall  not  consiuer  further  whether  this 
judgment  eras  not  absolutely  void  on  the 
facts  reported,  and  whether,  if  so,  the  rec- 
ord could  be  contradicted  br  the  parties  to 
It  on  what  has  been  declared  in  California 
to  be  a  "fundamental  rule  that  no  court  can 
acquire  jurisdiction  by  the  mere  assertion  of 
it,  or  by  deciding  that  it  has  it."  MeMinn 
V.  Wtdan,  27  Cal.  300.  314. 

We  are  of  opinion,  for  the  reasons  which 
-we  Iiave  given,  that  the  validity  of  the 
divorce  granted  Charles  W.  Adams  is  open 
to  contradiction  in  this  suit,  that  the  divorce 
was  void  and  ineffectual  as  against  his  legit- 
imate children,  that  therefore  his  marriage 
with  the  plaintiff's  mother  was  void,  and 
-did  not  legitimate  the  plaintiff  in  such  a 
aenae  as  to  entitle  him  to  set  up  a  claim  in 
competition  with  the  legitimate  children 
under  a  Massachusetts  will. 

Another  and  distinct  argument  has  been 
-drawn  from  another  California  statute  which 
provides  that  when  a  marriage  is  annulled 
■on  the  ground  ttiat  a  former  husband  or  wife 
'was  living,  children  begotten  before  the 


Judgment  are  legitimate.  Cal.  Civ.  Code, 
§  84.  The  Calimruia  and  Texas  staluies 
also  provide  that  the  is.sue  of  marriages  null 
in  law  shall  be  legitimate.  Cal.  Civ.  Code, 
§  1S87 ;  Tex.  Rev.  Stat.  |  1056. 

The  Texas  statute  mav  be  laid  on  one  side. 
For  even  if  we  should'hold  that  the  Texas 
law  imparted  to  the  plaintiff  his  capacity 
for  legitimation,  which  under  the  facts  of 
this  case  we  do  not  intimate,  still,  subject 
to  the  oualiflcations  boetofore  stated,  the 
effects  01  his  parents'  marriage  upon  him 
must  be  determined  by  the  law  of  QtUfomla 
where  It  took  ^lacc  and  where  they  and  he 
then  were  domiciled.  We  lay  on  one  side, 
therefore,  without  further  remark,  a  dictum 
in  a  decision  by  the  Supreme  Court  of  Texas, 
that  children  born  before  the  parents  entered 
into  a  void  marriage  would  be  legitimated 
so  as  to  take  as  children  under  a  Texas  will. 
Carroll  v.  CSirroW,  20  Tex.  731,  745,  746. 

We  see  no  ground  for  construing  the  Cali- 
fornia Acts  as  applying  to  any  children  ex- 
cept those  bom  after  the  void  ceremony  has 
been  gone  through  with.  Thej^  alone  can 
be  described  as  issue  of  the  marriage,  accord- 
ing to  the  express  words  of  section  1887. 
Oreenhmc  v.  Jame»,  80  Ya.  636.  638.  They 
alone  fall  within  the  obvious  reasons  for  the 
Statute  and  the  earlier  Spanish  law  from 
which  it  would  seem  that  the  Statute  ma^ 
have  been  derived,  according  to  the  exposi- 
tion in  another  Texas  case.  Smith  v.  Smithy 
1  Tex.  621.  629.  If  we  assume  that  sectioD 
84  applies  where  there  has  been  no  judgment 
annulling  the  marriage,  the  general  words 
"children  begotten  before  the  judgment" 
must  be  confined  to  children  bom  after  the 
marriage  In  view  of  section  1387.  Neither 
section  84,  nor  section  1387,  nor  both  to- 
gether, can  be  taken  to  enlarge  the  meaning 
of  section  SIS,  discussed  at  the  beginning  of 
this  opinion,  so  that  a  void  marriage  snail 
legitimate  children  previously  bom.  The 
view  which  we  take  seems  to  be  that  of  the 
Supreme  Court  of  California  bo  far  as  they 
have  expressed  an  opinion.  Ettaie  of  Ward- 
eU,  57  Cal.  484,  491.  See  also  WatU  v. 
Oiftsfw,  63  Wis.  513,  517 ;  Fraser,  Parent  ft 
Child,  2d  ed.  28.  We  have  found  no  case 
favoring  a  different  construction  except  the 
few  words  in  CarroU  T.  CarmM,  20  Tex. 
746. 

£W  ditmimd. 
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Uartoa  A.  BUPPINOTON,  JW-  Brr., 
WiUtam  S.  GR08VBN0R. 


.  SAME,  Plff.  in  Err., 

John  O.  BEARS. 
(....Kan.....) 
*1.  The  word  **<Hlaeii«,**  asnsedtaseoUcm 

*Heaa  notes  hr  Jobhstov,  J*. 


17  of  the  Bill  of  Hlirhta  prior  to  tbe  Amendment 
of  1S88.  meant  clttwDS  of  Kansas:  and  the  word 
"aHens,"  as  tiiere  used,  meant  penom  bcwn  out 
of  tbe  United  States  and  not  naturaUnd. 

8.  Tbe  statute  which  providea  tb»t  the 
widow  abaJU  not  be  entitled  to  aa  inter- 
net In  lands  convejed  br  the  busbwd  when  the 
wife,  at  tbe  time  of  tbe  oonveyanoe,  was  a  noo- 
resldent  of  the  State,  is  not  tepuffnant  to  seotioo 
2  of  artlole  4  of  tbe  Fourteenth  Amendment  to 
the  ConstltutloQ  of  the  I7nlt«d  States. 


SOTB.— LatM  reovHaHnQ  tAe  ^tacent  of  real  property,  j  situated,  tbe  Ux  tod  ret  tUce.  The  law  of  the  dom- 
Ttae  descent  or  traosfer  of  real  property  U  gov  icU.  Ux  OomteOU.  does  not  apply  to  real  property, 
■craed  br  the  law  of  tbe  place  where  tbe  land  Is  '  And  that  law  of  descent  fOTems  which  was  In 
18  L.  R.  A. 
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WHITS  of  error  to  the  District  Court  for 
VV  KiDgmao  County  to  xeriew  judgmeDts  ia 
taror  of  defendants  in  actions  brouglit  to  recover 
possession  of  certain  real  estate.  J^iwff. 

The  case  sufncieotlv  appears  in  the  opinion. 

MesfTs.  Ha.Uoweil.  Home  ft  Gordon 
for  plaintiff  in  error. 

Me«r».  4 oha  E.  I^d«eker  and  Doatkittt 
Jones  A  Mmob.  ror  Wmiam  8.  Qrosvenor, 
def«idant  In  error: 

Ttie  State  has  a  right  to  recalste  br  statute 
the  manner  any  right,  title  orTntereat  id  and  to 
real  estate  situated  within  the  Blate  of  EaDsaa 
TOMj  be  transferred;  and  whether  the  wife  be 
an  heir  of  the  husband  under  the  Statute,  or 
not.  when  sbe  snzrfn  him  she  cannot  lake 
aoy  interest  in  real  estate  traosferred  to  a  pur- 
dtaaer  in  nunner  and  form  prescribed  by  the 
kwB  of  the  State;  and  provuions  of  the  Sta^ 
nte  pretcriUng  oertain  modes  of  transfer,  which 
will  transfer  the  entire  estate  without  the  wife's 
^oing  therein,  cannot  properly  be  called  pro- 
visions as  to  the  dflicent «  property;  tbete  la 
no  descent. 

Ovnngr  -7,  BUiot,  59  IT.  8.  18  How.  591,  16 
L.  cd.  407;  Miujee  t.  Young,  40  Miss.  164; 
AOang  F.  Int.  Co.  v.  Bap,  4  N.  Y.  9, 14,  15. 

The  right  of  the  wife  to  an  interest  in  the 
real  estate  of  the  husband  is  coDtingeut,  and  is 
not  a  vested  or  exlstine  right,  sucb  that  the 
Legislature  may  not  at  any  time  modify, 
change,  or  entirely  abolish. 

Qmner  t.  BUM,  50  U.  S.  18  How.  591, 16 
L.  ed.  497;  Barbour  v.  Barbour,  48  Me.  9; 
1  Woeraer,  American  Law  of  Administration, 
SB;  Ltgare  v.  SempU,  82  Hicb.  438;  BennHt 
T.  Hamu.  61  Wis.  261;  Wallace  t.  Beddiek,  6 
West.  Bep.  769,  110  HI.  151;  United  atatet  t. 
Fkt,  M  V.  B.  815.  84  L.  ed.  183;  Cooley, 
Const  Lim.  MO.  861. 

It  was  claimed  In  ffead  t.  Danid*,  88  Kan. 
2.  that  section  192  of  the  Ciril  Code,  which 
prorides  that  "no  undertaking  for  attachmeut 
diall  be  required  where  the  parties  defendant 
were  all  nonresidents  or  a  foreign  corporailon," 
VB  ancoudluUoDal  on  the  same  grounds 
uved  in  tbto  case,  but  that  Statute  was  denied 
TtBd  by  the  court. 

The  validUy  of  this  Statute  baa  been  recog- 
nized and  upheld  by  the  decisions  of  thu 
court. 

CamMoek  y.  Adaitu,  28  Kan.  518;  Eoom  t. 
SUtenkaute.K  Kan.  869;  ChanOert  t.  Om,  88 
Ku.  808:  farUn  t.  Book,  86  Kan.  808;  AiMn- 
M  T.  Buambark,  88  Kan.  676. 


Tbe.Legtolature  has  the  nndoobted  rjght  by 
statute  to  declare  what  interest  a  wife,  dnrine 
the  life  and  after  the  death  of  her  husband, 
shall  have  in  his  real  estate  s!tuated  within  the 
State,  and  the  modf  and  maancr  such  real 
estate  may  be  transferred,  so  as  to  devest  the 
husband  and  wife  of  all  estate  or  interest 
thcrelQ;  aad  the  jproviso  to  secUon  6  is  sucb  a 
Statute,  and  nothing  more,  and  does  not  vio- 
late any  provisions  of  the  Constitution  of  the 
United  States. 

1  Hare,  Am.  Ooost.  Law,  518;  Premr  t.  SH- 
noia.  116  U.  S.  868,  29  L.  ed.  615;  Cope  v.  Cope, 
mU.  8.  688,  84£..ed.  838. 

Johtuttoa,  J.r.  delivered  the  opinion  of 
the  court : 

Hartiia  A.  BufHngtoQ  innught  two  actions 
In  the  District  Court  of  Kingman  Couotv, 
one  against  Vrilllam  S.  Grosvenor  and  tfie 
other  against  John  G,  Sears,  to  recover  from 
each  one  liatf  of  certain  real  property  situate 
(n  Kingman  County.  She  wns  unsuccessful 
in  each  case,  and  is  here  complaining  of  the 
judgments  that  were  given.  The  material 
facts  of  the  cases  are  alike,  and,  as  they 
present  but  one  guestion,  they  mav  be  dis- 

gosed  of  in  a  single  opinion.  Martha  A. 
ufllngton  became  the  wife  of  Pierce  Buffing- 
ton  in  1865,  and  continued  in  that  relation 
until  the  time  of  his  death,  in  1884.  He  re- 
moved to  Kansas  five  or  six  fears  before  his 
death  and,  shortly  after  coming  here,  he  ac- 
quired the  absolute  legal  title  to  ttie  property 
in  controversy.  Afterwards  he  conveyed  the 
property  by  warranty  deeds  to  certain  gran- 
tees, and  the  defendants,  by  sul)sequcnt  con- 
veyances, liave  acquired  all  the  title  obtained 
by  such  erantees.  Martha  A.  BufHngton  did 
not  join  ner  husband  in  conveying  the  prop- 
erty, and  has  never  executed  a  conveyance  of 
the  same  to  anyone,  but  she  was  never  a  resi- 
dent or  citizen  of  Kansas,  and  was  never  in 
the  State  prior  to  the  death  of  her  husband. 
She  now  claims  to  be  entitled  to  one-half  in- 
terest in  the  real  estate  of  her  husband,  of 
which  ahe  had  made  no  conveyance ;  but  the 
trial  court  held,  under  the  proviso  of  section 
8  of  the  Act  concerning  descents  and  dl^ribu- 
tiona,  that,  as  sbe  had  not  been  a  resident  of 
Kansas,  she  never  bad  any  interest  fn  the  land 
conveyed,  and  her  signature  or  conveyance 
was  unnecessary  to  a  complete  transfer  of  the 
land  by  her  husband.  Tbe  section  referred 
to  reads  as  follows :  "  One  half  in  value  of 
all  the  real  estate  in  which  the  husband,  at 
any  time  during  the  marriage,  had  a  legal 


tang  at  ttw  deoMse  of  the  ancestor.  Story.  Confl. 
L.  I  «M:  Potter  v.  Titcomb.  22  He.  800;  Smith  r. 
Idlr.  a  Hiss,  107:  mUer  v.  HUler,  10  Met.  880; 
JIvAaU  V.  Kinjr.  H  Mka.  8S;  IfeGaUirtier  Heuy. 
IS  K  Mod.  MS:  Jonea  v.  IBuable.  8  Humpb.  Ufl; 
PrlOT  V.  Tallr.  10  Ala.  010:  Bdava  v.  banner,  7  Ala. 
SO:  Tiedflnum,  Beat  Prop.  I  flSL 

landi  am  to  d<«oend  aooovdlng  to  tiie  laws  of 
the  State  in  whtob  tber  are  attaated.  Inespeotlve 
«r  thedomlcil  or  tbe  person  Oytog  Intestate,  or  of 
iboM  dalmfagr  as  beln.  Donovan  v.  Piteher, 
Ak.  411. 26  Am.  Bep.  tOti  Boone.  Bent  Prop.  1 280. 

&  wOl  also  be  borne  Id  mind  that  the  dtotrlbutloQ 
<<  peiMoal  ptopertr  of  an  hitMtate  amst  be  aeoord- 
ti«toae]aw<tf  the  country  or  Stain  of  wlilch  he 
1SU& A. 


was  ■  domlcUefl  Inhabitant  at  the  time  of  Ue  deatb, 
without  regard  to  the  place  of  either  tbe  birth  or 
death,  of  tbe  rituatlon  of  tbe  property  at  tbe  time; 
but  that  real  estate  descends  acoordlnff  to  the  law 
of  the  place  where  It  Is  situated.  Ungea  v.  Ungen, 
45  Ala.  410, 412;  Woerner,  American  law  of  Admin- 
istration. I  64. 

For  the  minor  details  of  the  law  reitulattntt  th» 
dneent  of  real  propertr.  the  praetttioim  ahonld- 
oonsult  the  statutorr  regulation  of  the  vsrloua 
States.  Hr.  Wasbbum,  In  bis  weU-known  treatise 
on  the  Law  of  Real  Property  (pp.  21  et  seq.  voL  SJ. 
has  appropriately  grouped  the  various  rules  of 
descent  that  at  present  obtain  in  the  vartoua  Juris- 
dloUone  of  ttie  United  States. 
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or  eqiiitAMe  Interest  wblcli  has  not  been  sold 
on  execution  or  other  Judicial  sale,  and  not 
necessary  for  the  payment  of  debts,  and  of 
which  the  wife  has  made  no  conveyance, 
shall,  under  the  direction  of  the  probate 
court,  be  set  apart  by  the  executor  as  her 
property,  in  fee  simple,  upon  the  death  of 
Uie  liusband.  If  shesurTiveshim:  provided, 
that  the  wife  shall  not  be  entitled  to  any 
interest,  under  the  provisions  of  this  section, 
In  any  land  to  which  the  husband  has  made 
a  conveyance,  when  the  wife,  at  the  lime  of  the 
conveyaDce,  is  not  or  nevnr  has  been  a  resident 
of  this  State.  Continuous  cohabitation  as 
husband  and  wife  is  presumptive  evidence  of 
marriage,  for  the  purpose  of  giving  the  right 
aforesaid."  Gen.  Stat.  1889,  par.  2599.  The 
plaintiff's  contention  is  that  the  proviso  of 
the  section  violates  both  the  State  and  Fed- 
eral Constitutions,  in  Uiat  it  discriminates 
against  the  citizens  of  other  States,  and 
aliens.  It  is  first  contended  that  the  proviso 
falls  within  the  inhibition  of  section  17  of 
tlie  Bill  of  Rights,  which  at  the  date  of  the 
conveyance  of  the  land  in  controversy  by 
Pierce  Buffington  read  as  follows :  "  No  dis- 
tinction shall  ever  be  made  between  citizens 
and  aliens  In  reference  to  the  purchase,  en- 
joyment, or  descent  of  property. "  Does  the 
proviso  mentioned  make  "a  distinction  be- 
tween citizens  and  aliens  in  reference  to  the 
purchase,  enjoyment,  or  descent  of  property?" 
We  are  inclined  to  tUiiik  that  it  is  a  regula- 
tion of  the  manner  of  transferring  property 
within  the  State,  instead  of  a  restriction  upon 
its  descent.  However,  that  question  is  im- 
material in  this  case,  so  far  as  section  17  of 
the  Bill  of  Rights  is  concerned.  In  no  event 
can  it  be  said  that  tliere  is  a  distinction  be- 
tween citizens  and  aliens  in  the  present  case, 
for  it  docs  not  appear  that  the  plaintiff  is  an 
alien  within  tlie  proper  meaning  of  that  term. 
It  is  alleged  by  plaintifF,  and  conceded  on 
the  other  side,  that  she  is  a  citizen  of  the 
United  States.  The  wife  of  a  citizen  of 
Kansas,  who  resides  in  another  State,  cannot 
be  regarded  as  an  "alien."  Webster  defines 
the  word  as  "one  born  out  of  the  jurisdiction 
of  the  United  States,  and  not  naturalized," 
and  Bouvier  gives  a  like  definition.  Ander- 
son's Dictionary  of  Law  defines  an  "alien" 
to  be  "one  born  in  a  strange  country,  under 
obedience  to  a  strange  prince,  or  out  of  the 
ligeance  of  the  king."  Tlie  amendment  to 
this  constitutional  provision,  which  was 
adopted  in  1888,  shows  that  that  is  the  sense 
in  which  It  is  used  in  our  Constitution.  Sec- 
tion 17  of  the  Bill  of  Rights,  as  amended, 
reads  as  follows:  "Ko distinction  shall  ever 
be  made  between  citizens  of  the  Slate  of 
Kansas,  and  the  citizens  of  other  States  and 
Territories  of  the  United  States,  in  reference 
to  the  purchtise,  enjoyment,  or  descent  of 
property.  The  rights  of  aliens  In  reference 
to  the  purchase,  enjoyment,  or  descent  of 
property  may  be  reflated  by  law."  Before 
this  amendment  was  adopted,  citizens  and 
aliens  stood  upon  an  equality  with  reference 
to  the  purchase,  enjoyment,  and  descent  of 
real  property,  but  by  the  amendment  the 

Kople  ordained  that  tne  restriction  upon  the 
gislature  should  be  removed,  and  author- 
ized such  discriminating  regulations  against 
18  L.  R.  A. 


aliens  in  this  respect  as  might  be  deemed 
wise.  The  use  of  the  term  ^ alien"  In  tbo 
amendment  leaves  no  doubt  of  the  sense  in 
which  the  word  is  used,  and  furnishes  an  ar- 
gument that  it  was  used  in  the  same  sense  in 
tue  original  provision.  We  agree  with  coun- 
sel for  plaintlfiF  that  the  term  "citizen,"  as 
used  in  the  original  provision,  refers  to  citi. 
zens  of  the  State  of  Kansas.  Counsel,  who 
filed  a  brief  by  the  permission  of  the  court 
as  anacus  cuna.  contend  that  the  term  in- 
cludes all  citizens  of  the  United  States,  but 
we  are  not  inclined  to  agree  with  that  view. 
We  conclude,  then,  that  section  17  of  the 
Bill  of  Rights  had  no  application  to  this 
case. 

It  is  next  contended  that  the  proviso  is  re- 

gugnant  to  that  provision  of  the  Federal 
onstitutlon  which  ordains  that "  the  citizens 
of  each  State  shall  be  entitled  to  all  the 

grivileges  and  Immunities  of  the  several 
tates,"^and  also  violative  of  a  like  limita- 
tion in  the  14th  Amendment.  Wc  think  the 
proviso  is  not  in  conflict  with  either  of 
these  provisions.  It  makes  no  discrimina- 
tion against  the  citizens  of  otlier  States  in 
respect  to  any  of  the  privileges  or  immunitica 
of  general  citizenship.  The  proviso,  in  con- 
nection with  otlier  statutes,  lurnislies  a  rule 
regulating  the  manner  of  the  transfer  and 
transmission  of  real  property.  Where  a  per- 
son owns  the  absolute  title  to  land  in  Kan- 
sas, and  his  wife  Is  a  resident  of  the  State, 
slie  must  join  in  the  ccnveyance ;  but  wlion 
she  is  not  a  resident  of  Kansas,  and  therefore 
not  subject  to  Its  laws,  her  signature  and 
conveyance  are  unnecessary,  and  the  husband 
alone  may  convey  a  good  title.  It  is  com- 
petent for  the  I-iCgislature  of  each  State  to 
declare  the  mode  and  manner  by  wliicli  real 
property  situate  within  the  State  may  be 
transferred  by  tiie  husband,  or  by  the  husband 
and  wife,  or  by  judgment  and  process  of 
court,  so  OS  to  devest  the  husband,  or  husband 
and  wife,  of  all  estate  or  interest  therein, 
and  also  to  provide  for  the  distribution  of 
and  the  right  of  succession  to  the  estates  of 
deceased  persons.  "The  power  of  the  State 
to  regulate  the  tenure  of  real  property  within 
her  limits,  and  the  modes  of  its  acquisition 
and  transfer,  and  the  rules  of  its  descent, 
and  the  extent  to  which  a  testamentary  dis- 
position of  it  may  he  exercised  by  its  owners, 
is  undoubted,  ft  is  an  established  principle 
of  law,  evervwhere  recognized,  arising  from 
the  necessity  of  the  case,  tliat  the  disposition 
of  immovable  property,  whether  bv  detd, 
descent,  or  any  other  mode,  is  exclusively 
subject  to  the  government  within  whose  Viris- 
diction  the  property  is  situated."  United. 
Stataiv.  Fox,  94  U.  S.  315.  24  L.  ed.  192. 

It  is  urged  by  the  plaintiff  that  the  wife 
is  an  lieir,  and  as  such  is  entitled  to  inherit 
one  half  of  her  deceased  husband's  property, 
but  that  the  proviso  discriminates  against 
widows  who  reside  outside  of  the  State,  and 
deprives  them  of  the  right  which  Is  accorded 
to  a  resident  widow.  The  wife,  strictly 
speaking,  is  not  an  heir  of  the  husband,  al- 
though she  Is  generally  spoken  of  as  such; 
but  still,  if  she  Is  regaroed  as  an  heir,  the 
nonresident  widow  Is  not  deprived  of  any 
"privilege  or  imman!^."  Under  our  Stat* 
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ate  the  property  ctf  the  husband  belosgs  ex- 
clusively to  him,  as  the  wife's  property  is 
exclusively  her  own.  Neither  has  any  vested 
interest  or  control  over  the  property  of  the 
other  by  virtue  of  the  marriage  relation. 
The  wife  has  no  eatute  in  the  land  of  the 
husband.  It  is  a  mere  possibility,  deoend- 
ing  upon  the  death  oi  the  husband,  or 
whether  he  has  devested  himself  of  the  title 
prior  to  bis  death.  If  he  survives  her,  no 
interest  is  taken  b/  nor  transmitted  to  her 
heira.  If  she  survives  him,  but  before  his 
death  he  conveys  the  land,  or  it  has  been 
cold  on  execution  or  other  judicial  sale, 
ootbing  remains  for  her  to  take,  and  she  has 
been  deprived  of  no  right.  It  there  was  an 
attempt  to  convey  by  the  husband  alone  when 
bis  wife  was  a  residi^nt,  the  title  would  re- 
main in  her,  because  the  manner  of  convey- 
log  land  prescribed  by  statute  bad  not  been 
pur;iued  ;  and  if  there  was  no  judicial  sale 
of  the  land,  and  it  was  not  necessary  for 
the  payment  of  debts,  a  one-half  interest 
would  descend  to  her.  In  such  a  casa,  if  she 
was  a  nonresident  of  the  State,  the  convey- 
ance by  the  husband  alone  would,  under  the 
rules  prescribed  for  conveying,  be  aufflcirait 
to  devest  the  title,  and  hence  there  would 
be  nothing  for  her  to  inherit.  It  thereftve 
appears  uiat,  if  the  conveyance  is  made  fu  [ 
the  manner  i^rcscribed  b^  statute,  there  is 
nothing  for  either  the  raident  w  nonresident 
widow  to  inherit.  Then  is  really  no  dls- 
orirainatimi  between  the  resident  and  Uie 
nonresident  widow,  for  each  takes  one  half 
of  all  the  real  property  vhich  her  husband 
owned  at  the  time  of  his  death.  When  the 
husband's  land  has  been  c(«iveyed  in  accord- 
ance with  law  during  his  life,  there  Is  uo 
descent  to  either,  for  there  is  nothing  to  de- 
scend. For  reasons  that  were  deemed  suffi- 
cient, the  Legislature  made  the  signatuieaod 
conveyance  of  the  aonresidcDt  wife  unneces- 
sary. The  fact  that  the  wife  did  not  accom- 
pany her  husband  to  Kansas,  or  had  aban- 
doned  him  and  gone  to  another  Slate,  and 
may  or  may  not  have  obtaiued  a  divorce  else- 
where, thus  leaving  tiie  status  of  the  parties 
in  dtHibt,  and  making  it  difficult  to  obtain  a 
perfect  tii^fer  ot  luid  in  many  eases,  noqr 
have  been  deemed  sufficient  reason  for  pre- 
scribing this  rule  of  conveyance.  The  Stat- 
ute was  enacted  shortly  after  Uie  admiasion 
of  the  State,  and  when  it  was  rapidly  in- 
creaaing  in  population.  Uirongh  immigration 
from  many  of  ,the  eastern  States,  and  also 
foreign  countries,  many  coming  without 
their  wives  and  families;  and  possibly  the 
rale  was  adopted  to  avoid  inomvenience  and 
deception  in  the  transfer  of  real  property. 
The  "immnuIUea"  and  "privileges"  referred 
to  in  the  Federal  Constitution  would  not,  in 
aay  event,  include  the  claim  made  by  the 
plaintiff.  Those  terns  "mean  Uiat  all  citi- 
zens of  Uie  United  States  shall  have  the  right 
to  acquire  property  and  hold  It,  and  this 
property  shall  be  protected  and  secured  by 
the  lawa  of  the  State  in  the  same  manner  as 
the  property  of  the  citizens  of  the  State  is 
Iffotected ;  that  this  property  shall  not  be 
subject  to  any  burdens  or  taxes  not  Imposed 
on  the  property  of  dtlzens  of  the  State. "  8 
Am.  ft  Eng.  EncTclop.  law,  258.  See  also 
UU&  A. 


the  caaea  there  cited,  and  CktrMd  t.  Oon/dl, 
4  Wash.  C.  C.  380;  MeCready  T,  Virgiaia, 
94  U.  8.  8S1,  24  L.  ed.  248. 

According  to  these  authorities,  many 
rights  and  privileges  may  be  granted  by  a 
State,  depending  to  some  extent  upon  the 
residence  of  those  to  whom  they  are  ^nted, 
without  iDfringing  upon  tliis  provision  of 
the  Conslitution.  The  privilege  of  voting, 
of  holding  office,  or  of  acting  as  an  ad- 
ministrator of  estates,  may  be  withheld  until 
after  persons  have  residea  within  the  State  a 
reasonable  period  ef  time,  witliout  violating 
the  Constitution ;  and  it  Is  not  violated  by 
allowing  an  attachment  against  the  proper- 
ty of  a  nonresident  debtor  without  an  uuder- 
takin^,  although  such  process  cannot  be  ob- 
tained against  a  resident  without  an  under- 
taking.  Mead  v.  Daniels,  3SKan.  1;  Cooley, 
Const.  Lim.  6th  ed.  490. 

These  and  many  other  distinctions  do  not 
fall  within  the  privileges  and  immunities 
of  general  citiMnship.  In  treating  upon 
this  question.  Judge  Cooley  says:  "Al- 
though the  precise  meaning  of  'privilepcs' 
and  '  immuuities'  is  not  very  clearly  settled 
as  yet,  it  appears  to  be  conceded  that  the 
Constitution  secures  in  each  State,  to  the 
citizens  of  all  the  other  States,  the  right  to 
remove  to  and  carry  on  business  therein ;  the 
right,  by  tbe  uaual  modes,  to  acquire,  and 
liold  property,  and  to  protect  and  defend  the 
same  in  the  law ;  the  right  to  the  usual  reme- 
dies for  the  collection  of  debts,:  and  the  en- 
forcement of  other  ^rsonal  rights;  and  the 
right  to  be  exempt  in  property  and  person 
from  taxes  or  buraens  which  the  property  or 
persona'  of  citltena  of  tbe  same  State  are  not 
subject  to.  To  this  extent,  at  least,  discrim- 
inations could  not  be  made  by  dtate  laws 
against  them.  But  It  is  unquestionable  that 
many  other  rights  and  privileges  may  be 
made,  as  tbey  usually  are.  to  depend  upon 
actual  residence,  such  sa  the  right  to  vote, 
to  have  the  benefit  of  exemption  laws,  to  take 
fish  in  the  waters  of  the  State,  and  the  like." 
Cooley,  Const.  Lim.  6th  ed.  490 ;  also  nott 
on  page  25. 

There  are  esveral  adjudicated  cases  in  other 
States  suataining  a  provision  of  statute  sub- 
stantially  similar  to  tlie  proviso  in  question. 
In  Pratt  v.  Tefft,  14  Mich.  191,  it  was  de- 
cided that  a  woman  residing  out  of  the  State 
at  tbe  time  of  her  husband,  s  death  was  not 
entitled  to  lands  lying  within  the  State 
owned  by  falm.  but  which  had  been  conveyed 
without  her  joining  In  the  deed.  Although 
the  estate  of  dower  has  been  sbolldied  In 
Kansas,  the  contingent  interest  of  the  wife 
in  the  real  property  of  the  husband  is  similar 
to  dower  In  its  inchoate  stage ;  at  least,  it  is 
substantially  similar,  so  far  as  tbe  validity 
of  auoh  a  provision, as  we  are  considering  is 
concerned.  In  Ligare  v.  Semf^,  88  Mich. 
488,  it  was  again  decided  that  a  wife  who  is 
a  nonresident  of  the  State,  at  the  time  the 
husband  makes  an  absolute  conveyance  of 
lands  devesting  himself  entirely  of  his  seisin 
and  estate,  has  no  right  of  dower,  under  the 
statutes  of  tlils  State,  in  lands  so  conveyed." 
The  Supreme  Court  of  Nebraska  held  that, 
"  where  a  husband  conveys  lands  In  this  State 
while  his  wife  is  a  nonresident  thereof,  she 
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baa  DO  dower  Interest  tn  the  land  thus  con- 
veyed."  Atkins  V.  AtktTU,  18  Neb.  474. 

In  Stnnett  v.  ffamu,  51  Wis.  251,  a  like 
proTision  of  the  Statute  was  under  consider- 
ation, and  the  point  was  directly  made  that 
it  conflicted  with  the  CoDBtituti<Hi  of  the 
United  States  hj  discriminating  against  non- 
resident citizens,  but  the  validity  of  the  stat- 
ute is  sustained  in  an  elaborate  opinion.  A 
like  question  has  been  decided  by  the  Su- 
preme Court  of  the  United  States  under  a  Jaw 
of  Louisiana  which  discriminated  in  favor 
of  women  who  contracted  marriage  within 
the  State,  or  who  contracted  marriage  out  of 
the  State,  and  afterwards  went  there  to  live, 
and  it  was  claimed  to  tie  in  conflict  with  the 
provision  of  the  Federal  Constitution  that 


"the  citizens  oi  each'Stats  stiall  be  entitled 
to  all  the  prfvileees  and  immunities  of  citi- 
zens in  the  several  States but  it  was  ruled, 
Jvdge  Curtis  delivering  the  opinion,  that 
such  discrimination  had  no  connection  with, 
that  clause  the  Constitution.  Cmuier  r_ 
Elliot,  89  U.  8.  18  How.  591,  16  L.  ed.  497. 
Following  these  decisions,  we  conclude  that 
the  Statute  is  not  repugnant  to  the  PedemI 
Constitution ;  and,  if  we  are  in  error  in  this 
regard,  tbe  parties  are  entitled  to  have  the 
decision  reviewed  In  tbe  Supreme  Court  of 
the  United  States. 

We  find  no  error  in  M«  record,  and  ther^ortr 
the  judgment  cf  the  Dittrict  (hurt  wiU  lue 
apntud. 

All  the  Justices  ocmcur. 
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FSOPLB  OF  the  State  of  HIOHIOAN 
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Edward  WAONER  et  al.,  Appti. 
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Albert  H.  BARIB  «t  at.,  Jgipti, 
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Frank  WZTTELSBEROEB  et  aL,  Apptt. 
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An  ordinue*  mtablisblas  tbe  welsbt 
of  tlw  iMTM  of  bre»d  that  shall  be  oScaied 
for  sole  wltbln  the  cltjr,  aod  Using  a  penaltr  for 
offcriiAt  for  Bale  sburt-wvlsht  loaves,  cannot  be 
successfully  attacked  as  not  being  wltbln  the 
police  power,  nor  aa  taking  property  without 
oompensatioD,  or  abrldgtng.  or  unlawfiillr.lnter- 
tntng  wKb,  the  right  to-cany  on  buslnasa. 

CERTIORARI  to  the  Recorder's  Court  of  the 
City  of  Detroit  to  review  three  certain 
judgments  coDTktlng  defendanU  of  a  vfola- 
tlon  of  one  of  the  ordlDances  of  uld  city. 
TPfi*  dimit$ed. 
The  facts  are  stated  In  the  opinion. 
Meatrt.  WUUam  Look  and  H.  F.  Ohlp< 
man,  for  appellants: 

By  ihe  terms  of  tbe  ordinance,  bread  is  re- 
quired to  be  made  of  good,  vholesome  flour 
or  med,  Into  loevea  of  one,  two  and  four 
pounds,  and  no  other,  avoirdupois  weight. 

The  undisputed  testttnony  in  tbe  case  shows 
that  these  provisions  of  the  ordinance  are  im- 
possible to  be  complied  with. 

A  statute  impoMog  impossible  ooodiUons  Is 
▼old. 


Benderson  v.  WielOam,  9S  U.  a  £99,  975, 
L.  ed.  548,  550. 

This  by-law,  in  taking  private  property  of 
respondents  without  oompenAation,  is  In  con- 
travention to  Uie  coDsUtutioeal  enaranties,  tbat 
private  property  cannot  be  taken  for  public 
use  until  the  necessity  therefor  and  the  amount 
of  compensation  therefor  hafe  been  determined 
by  a  court  and  jury. 

Pimeri'  App.  30  Mich.  609. 

If  tbe  reroondeots  comply  with  this  ordi- 
nance, they  lose  large  qaaDilties  oi  valuable 
material  every  time  a-  loaf  Is  baked,  and  for 
which  ther  receive  no  remuneration  or  return, 
and  for  which  loss  there  ts  no  redress. 

See  Mich.  Const,  art.  0,  g  3;  U.  S.  ConsL 
14th  Amend.;  ParaoHMv.  RtmeU,  11  Mich.  13t; 
Amet  V.  Fort  Huron  Log.  D.  AB.  Oo.  11  Micb. 
148. 

Any  law  which  imposes  on  any  penon  any 

charge  or  burden' greater  than  those  which  artt 
imposed  on  all  others,  under  like  oltvumstaoces. 
is  in  uondict  with  tbe  14tb  Amendment  of  the 
United  States  OonstllutiM,  and  Is  therefore 

void. 

1/onticeUo  v.  Banka,  48  Arfc.  251;  St.  LonUi 
V.  Spiegel.  8  Mo.  App.  478,  76  Mo.  146;  Uigk- 
gate  v.  StaXe,  S  New  Eng.  Rep.  819,  ;S9  Yt.  89: 
JSreeMor  P.  ^  i^.  Oa.  r.  Green,  89  La.  Ann. 

455. 

An  Act  which  provbled  tbat  everv  railroad 
companv  .  .  .  wfaicb  shall  cause  the  death 
of  any  live-stock  by  runnine  against  it  with  an 
engine  shall  be  liable  for  its  vajue,  takes  prop- 
erty wlUiout  due  prooess  of  law. 

Jeneen  v.  Jfortkem  Pae.  R.  Oo.  (Utah)  4  L. 
R.  A.  734,  citing  Cooley.  Const.  Lim.  5th  ed. 
430-436,  and  notet;  Oottrel  v.  l/nion  Pae.  H. 
Oo.  (Idalio)  March  18,  1889;  Zeiglery.  South  « 
Ncn-th  Ala.  R.  Co.  58  Ala.  9H\  Bulenberq  v. 
Montana  U.  R.  Ckt.^h.  ^  iL.  818, 8  Mont.  271. 

An  Act 'which  provides  for  assessment  upon 


.  Nora.— 0«v  onHnatiM  rtQaiatiitg  vxiQhtg  and 
ntatime. 

r  A  dt;  OTdliwnee  for  the  regulation  of  tbe  rtand- 
ard  of  welRbts  aod  measurea.  wblch  provided  tbat 
tbe  sealer  migbt  Inspect  tbe  wedgbta  and  measures 
eveiT  ilx  mootba,  and  *'a8  much  oftener  as  he 
thtnks  proper."  and  also  provided  tbat  when  the 
welRhteaod  meesurca  were  not  In  ooDtonnttr  with 
the  stHQdard  thojr  abould  be  sent  by  the  owners  to 
13  L.  K.  A. 


a  phi(«  dcplirnated  by  the  sealer  for  oorrectlon,  was 
notan  unreoMoableoTdtiianoe:  and  the  corn  men 
ovundl  bad  power  under  Its  charter  to  make  such 
ordinance.  People  v.  Rochester.  16  Hun,  IdSt, 

There  Is  DOthlog  in  the  CoDsUtuUon  of  tbe  State 
irhlob  lavalldatea  a  grant  of  power  to  a  tnunioipal 
corporation  to  resulate  tbe  weight  and  price  of 
bread.  Mobile  v.  TulUe,  3  Ala.  187;  1  DUIon*  Mun. 
Curp.p.aB2. 
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ttd jot dIdgt  landowDen  of  expense  for  providing 
for  overflow  of  lands  is  UDConstltutiooal,  In 
amboriziDg  property  to  be  takeD  without  dne 
process  of  law. 

HuUoa  V.  Woodbri^  Proe,  Ditt.  79  Cat.  00. 
See  also  Ckavtin  t.  VaUtan.  8  L.  R.  A.  194,  8 
Moot  4JI1;  GampMl  t.  OatnpdOl,  68  RI.  468. 

This  Act  Is  void  in  abridgine  the  prlvilwes 
and  immuoitfes of  tbe  reepondeots,  vis.:  the 
rifcbt  to  do  as  they  please  with  their  own  prop- 
erly, and  to  manufacture  a  loaf  of  any  nholc- 
itome  ingredieDts  they  may  see  fit;  and  of  such 
sice  and  weiffbt  u  tbey  may  deem  most  salable 
and  tnarketable. 

Bvnter  v.  Batch,  45  Rl.  178;  Parmelee  v. 
Laurrenee,  44  Rl.  405:  Cooley,  Const.  Lim.  873- 
875:  Ktthn  v.  Detroit  (Ammon  Councii,  70 
Micfa.  S84. 

This  by-law  curtails  and  ^In  a  measure  de- 
stroys the  buslnefls  of  the  defendants,  and 
places  a  limitation  upon  the  capacity  of  tbe  re- 
•pondeots  to  carry  on  a  lawful  calling  or  occu- 
pation, and  to  earn  their  livlnfr. 

Re  Jofobt.  98  N.  Y.  98  ;  B^itehen  U.  8.  B. 
AL.  a.  L.  Co.  V.  Creieent  City  h.  8.  L.  A  8. 
B.  Co.  Ill  U.  S.  746,  38  L.  ed.  685;  Livestock 

B.  A  B.  Auo.  V.  OrsKent  City  L.3.L.S  8.  B. 
Co.  1  Abb.  (IT.  S.)  £88-898. 

Thia  ordinance  camwt  be'sostained  upon  the 
ground  that  it  is  idtiiln  the  police  powers  of 
tbe  State. 

Police  regulations  are  confined  to  the  protec- 
tion of  tbe  lives,  health  and  morality  of  citi- 
zens, and  to  the  preservation  of  good  order  and 
public  morals. 

rwpU  v.  Phippm,  70  Mich.  6;  BelUmm  t. 
Miner,  18  West.  Rep.  471,  68  BRch.  549. 

In  Minn^wta,  it  is  within  the  police  power  to 
impoee  such  r^rulatlons  as  may  reasonably  be 
deemed  nerewaiy  to  p*ntect  people  {from  hn- 
positioo  and  fraud  in  articlea  sold  for  consump- 
tion as  food. 

SuUer  V.  (Lambert,  86  Sllno.  69. 

The  manufacturer  may  be  required,  as  a 
proper  police  r^uladon,  for  tbe  benefit  of  tbe 
people  in  general,  to  sell  the  commodity  for 
what  it  actually  is  and  upon  its  merits. 

See  People  v.  Arengberg,  7  Cent.  Rep.  347, 
105  N.  Y.  138;  Palmer  v.  State.  89  Ohio  St. 
286;  Ptwll  V.  Com.  5  Cent.  Rep.  890,  114  Pa 
3«8.  affirmed,  137|U.  8.  678,  S2  L.  ed.  353; 
State  r.  Addition,  77  Mo.  110-118;  Bx  parte 
KoMer.  74  Cal.  88;  People  v.  GiUion,  12  Cent. 
Rep.  616.  109  N.  Y.  389,  citing  Slaughter 
Bouae  CaaeM,  88  V.  S.  16  Wall.  86-106,  31  L. 
eil.  394-418:  Ke  Jaeobt,  tupra;  BeHhoff  v. 
O'flfiW^.74N.Y.509,  per  Andrews,/.;  People 
v.  Jforr,  99  N.  T.  877;  PtmU  v.  Wett,  8  Cent. 
Rep.  758,  100  N.  Y.  S98:  Pieeple  v.  Kibler,  8 
Cent.  Ren  761. 106  N.  Y.  881;  P^opU  v.  Cip- 
perlg.  1  Cent.  Rep.  804, 101  N.  Y.  8«4;  Re  Sam 
Ke,  »1  Fed.  Rep.  680;  Tick  Wo  v.  Hopkins,  1 18 

C.  S.  856.  80  L.  ed.  390;  Ptopfe  v.  Budd,  5  L. 
R  A.  559. 117  N.  Y.  1;  Abeelv.  Clark,  84  Cal. 
S36:  Mittouri  Pae.  R.  Co.  v.  BdrreUon,  44  Kan. 
S5S. 

In  Micbiean.  under  tbe  exerdse  of  this 
power,  the  State  may  prohibit,  under  penalty, 
tbe  exercise  of  any  trade  or  employment  which 
li  bound  to  be  hazardous  or  injurious  to  its 
dtizens. 

People  V.  Bawiqi,  8  Uicb.  880;  Pto^  v.  Gal- 
lagher. 4  MIcfa.  £44;  PeopUf.  WaUinff,  58. Mich. 

18L.  RA. 


368;  Robiton  v.  Baug,  14  West.  Rep.  876,  71 
Mich.  40,  41. 

This  ordinance  Is  class  lefdslation,  and  denies' 
an  equality  of  rights  to  the  respondents,  hr 
placing  upon  their  business  an  unusual  or  i)^ 
legal  burden,  which  amounts  to  a  targe  special 
tax  upon  their  trade  and  calling. 

Bee  EvunsviUe  t.  State,  4  L.  R.  A.  93.  118 
Tnd.  426;  State  v.  Denny,  4  L.  R.  A.  65.  IIB 
Ind.  449:  Wilder  v.  Chicago  &  W,  M.  R.  Co. 
70  Mich.  883;  Durkee  v.  Janemlle,  28  Wis. 
464,  468;  Caider  v.  Bull.  3  U.  S.  8  Da!L  386. 388, 
1 L.  ed.  648,  649;  Sehitt  v.  Chieago  A  W.  M.  R. 
«>.  14  West.  Rep.  650,70  Mich.  484;  Wncar  v. 
Grand  RapidM  A  T.  R.  Go.  14  West.  Rep.  908, 
70  Mich.  620;  Lafferty  v,  Chicago  A  W.  Jtf.  R. 
Co.  71  Mich.  85;  Grand  Rapide  Chair  Co.  v. 
Runnelt,  77Mlch.  Ill;  Jatiemllev.  Carpenter, 
8  L.  R  A.  808,  77 Wis.  1?88;  ReJi)raiee,6'West. 
Rep.  140,  68  Hlch.  403;  Bmi^e  v.  Amutrong, 
2  L.  R  A.  721,  73  Mich.  388. 

This  ordinance  prevents  one  class  of  citizens, 
and  one  class  only,  from  carrying  on  a  lawful 
and  respectable  calling  or  business,  and  from 
manufacturing  and  selling  a  wholesome  and' 
necessary  commodity  without  first  having  a 
policeman  enter  and  search  the  place  of  busi- 
nesH  of  the  citizen,  without  due  process  of  law, 
and  without  the  direction  or  authority  of  a 
court. 

BHibard  V.  PMple,  4  Mich.  125;  Robiton  r. 
Miner,  18  West.  Rep.  471,  68  Mich.  667. 

This  Act  is  void  In  Imposing  unusual  condi- 
tions on  private  buslneas. 

Re  JaeobB,  98  N.  Y.  98;  People  v.  Marx,  99 
N.  Y.  877;  Tiek  Wot.  Bdpkitu,  118  U.  B.  866, 
80  L.  ed.  290. 

This  ordinance  ia  unreasonable  and  oppres- 
sive to  a  degree  that  it  forces  the  respondents 
to  do  business  at  an  actual  loss  of  a  portion  of 
their  material  and  stock. 

Peopfev.  Armstrong,  3  L.  R  A.  781,  78  Mich. 
395:  T.  Gilleon,  13  Cent.  Rep.  610,  109 

N.  Y.  889;  Re  Jaeobt  and  Re  Fratee,  mpra; 
Andermtn  v.  Wellington,  2  L.  R  A.  110,  40^ 
Kan.  173. 

The  by-law  In  question  Is  void  In  assuming 
to  regulate  that  which  the  Legislature  has  no 
power  to  regulate,  and  consequently  has 'no 
power  to  give  the  City  of  Detroit  authority  to 
regulate  (a  private  business). 

1  Dillon,  Mun.  Corp.  8d  ed.  llfi,  citing  many 
authorities;  State  v.  Betridere,  44  N.  J.  h.  351; 
Anderson  V.  Wellington,  mpra. 

The  defendants  have  committed  no  offense 
known  to  tbe  laws  of  the  land.  They  have 
been  guilty  of  no  criminal  intent.  There  can 
be  no  crime  without  a  criminal  intent. 

Pond  V.  People,  8  Mich.  150;  fiivlfcs  v,  Ae- 
pU,  89  Mlcb.  200:  People  y.  Parka.  49  Hicb. 
m-.  People  V.  A^,  83  Mich.  570. 

Mr.  OiiarlM  W.  Cmagraia  for  appellee. 

HoOrath.  J.,  delivered  the  opinion  of 

the  court : 

Thia  ease  comes  from  the  Recorders'  Court 
of  the  City  of  Detroit  by  writ  of  certiorari, 
defendants  having  been  convicted  of  a  viola- 
tion of  a  city  ordinance.  Bv  stipulation, 
the  oases  come  up  on  nne  record.  Defendants 
arc  bakers,  and  are  charged  with  making  for 
sale,  selling,  and  olTeriOg  for  sale,  bread  that 
was  deflelent  in  weicht  under  the  ordinance. 
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Tbe  ordinance  Is  entitled  "An  Ordinance 
Relative  to  the  Manufacture  and  Senins  of 
Bread. "  The  ordinance  provides  Uiat  it  Buall 
not  be  lawful  for  any  person  to  carry  on  the 
trade  or  business  of  baker,  without  nrst  hav- 
ing obtained  from  the  common  council  a  per- 
mit for  that  purpose.  It  next  prescribes  how 
the  permit  shall  be  obtained,  and  that  the 
clerk  shall  keep  a  rewrd  of  the  permits 
granted.  It  then  concludes  as  follows : 
"Sec,  4.  All  bread  of  every  decription,  man- 
ufaclured  by  the  bakers  of  this  city  for  sale, 
gliull  be  made  of  good  and  wholesome  flour 
or  meul,  into  loaves  of  one  pound,  two 
pounds,  and  four  pounds  (and  no  other) 
avoirdupois  weight;  and  no  baker  shall 
make  for  sale,  or  shall  sell  or  expose  for  sale, 
any  bread  that  shall  be  deficient  in  weight, 
according  to  the  requisitions  prescribed  in 
the  preceding  section  of  this  chapter:  pro- 
viilcd,  always,  that  such  deficiency  In  the 
weight  of  such  bread  shall  l>e  ascertained  by 
thesealerof  weights  and  measures,  by  weigh- 
ing, or  causing  to  be  weigbed,  in  his  pres- 
ence, within  eight  hours  after  the  same  shall 
have  been  baked,  sold,  or  exposed  for  sale : 
and  provided,  further,  that  whenever  any  al- 
lowance in  the  weight  shall  be  claimed  on 
account  of  any  bread  having  been  baked, 
sold,  or  exposed  for  sale  more  than  eight 
hours,  as  aforesaid  the  burden  of  proof  in  re- 
spect to  the  time  when  the  same  shall  have 
been  baked,  sold,  or  exposed  for  sale  shall 
devolve  upon  the  defendant  or  baker  of  such 
bread.  Sec.  6.  The  sealer  of  weights  and 
measures,  under  the  direction  of  the  chief  of 
police,  shall  be  inspector  of  bread;  and  it 
shal  1  bn  his  du^,  and  he  is  hereby  authorized 
and  required,  from  time  to  time,  and  not  leas 
than  once  in  each  month,  at  all  seasonable 
hours,  to  euter  into  and  inspect  and  examine 
«very  baker's  shop,  storehouse,  or  other  build  ■ 
ing  where  any  bread  is  or  shall  be  baked, 
stored,  or  deposited,  or  offered  for'sale,  and  to 
inspect  and  examine,  in  any  part  of  said  city, 
any  person  or  persons,  wagons  or  other  car- 
riage, carrying  any  loaf  of  oread  for  the  pur- 
pose of  sale,  and  weighing  the  same,  and  de- 
termine whether  the  same  are  in  violation  of 
the  true  intent  and  meaning  of  this  chapter; 
and,  if  the  said  inspector  shall  find  any 
bread  not  conformable  to  tbe  directions  here- 
in contained,  or  any  part  of  them,  he  shall 
make  complaint  thereof  for  the  purpose  of 
having  such  person  prosecuted  according  to 
law.  Sec.  6.  No  person  or  persons  shall  ob- 
struct, or  in  any  manner  impede  or  will- 
fully delay,  the  said  sealer  of  weights  and 
measures  in  the  execution  of  his  duties  under 
this  Act,  either  by  refusing  him  or  delaying 
his  entrance  or  admission  into  any  ta  the 
places  above  named,  or  refuse  or  omit  to  stop 
their  wagon  or  carriage  as  aforesaid,  where- 
by the  due  execution  of  this  ordinance  or 
any  part  of  It,  shall  be  impeded  or  obstructed. 
Sec.  7  Any  violation  of  anv  of  the  pro- 
visions of  this  ordinance  shall  be  puoisbed 
by  a  fine  not  to  exceed  fifty  dollars  and  the 
cost  of  prosecution ;  and  the  offender  may  be 
impriscmed  in  the  Detroit  house  of  correction 
until  the  payment  thereof:  provided,  al- 
vays,  that  Ihe  term  of  ImpHaonment  shall 
not  exceed  the  period  of  six  months." 
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Tbe  defendants  Insist  (1)  tliat  matters 
contained  within  the  body  of  the  ordinance 
are  not  within  its  title;  (2)  that  by  Oie  or- 
dinance private  property  is  taken  without 
compensation ;  (8)  that  the  ordinance 
abridges  the  right  of  the  respondents  to 
manufacture  loaves  of  bread  of  such  size  or 
weight  as  they  may  deem  most  salable;  (4) 
that  it  curtails  defendants'  business,  and 
places  a  limitation  upon  the  capacity  of  re- 
spondents to  carry  on  a  lawful  business ;  (5) 
that  tbe  ordinance  Is  not  within  the  police 
powers  of  the  State. 

There  is  no  force  in  the  first  objection,  as 
the  j}rovisions  of  the  ordinance  are  clearly 
within  the  scope  of  its  title.  Zt  has  baen 
held  that  the  constitutional  provisions  relat- 
ing to  the  title  of  laws  passed  by  the  Leeis- 
lature  do  not  apply  to  ordinances  enacted  by 
a  common  council  of  a  city.  People  v.  Han- 
ra/ian,  75  Mich.  611-615,  4  L.  R.  A.  751. 
The  ordinance  does  not  provide  for  the  tak- 
ing, seizing,  or  destruction  of  sliort- weight 
bread.  It  does  prohibit  tbe  sale  of  bread 
which  is  deficient  in  weight.    The  same  ob- 

Jection  might  be  made  to  ordinances  pro- 
libiting  the  importation  of  infected  rags, 
or  the  sale  of  diseased  cattle  or  of  unsound 
beef,  or  of  decayed  vegetables,  or  of  illu- 
minating oils  which  are  below  the  standard 
test,  or  of  watered  milk.  In  Wheeler  v. 
Buttdl,  7  Mass.  258,  it  was  held  that  no  re- 
covery could  be  had  for  the  price  and  value 
of  shingles  which  were  not  of  tbe  statutory 
dimensions.  In  Eaton  v.  Kegan,  114  Mass. 
43S,  it  was  held  that,  in  view  of  the  Statute 
requiring  oats  and  meal  to  be  sold  by  the 
bushel,  no  recovery  could  be  had  for  the  price 
and  v^ue  of  those  articles  when  sold  by  tbe 
bag. 

It  is  claimed  by  defendants  that,  in  order 
to  get  a  pound,  of  baked  bread,  tiiey  are  com- 
pelled to  put  into  the  oven  more  than  a 
pound  of  dough,  and  that  the  process  of  bak- 
ing reduces  tlie  weight,  and,  when  asked 
what  it  is  that  evaporates,  they  reply, 
"Water."  But  they  say  the  process  of  ow- 
ing is  not  always  uniform.  The  oven  may 
be  too  hot.  In  such  case,  the  bread  crusts  or 
skins  quickly,  retaining  the  moisture.  Ami 
again,  it  may  be  too  cold  ;  in  which  case  the 
bread  dries  up,  rather  than  bakes,  and,  in 
order  to  insure  a  pound  loaf,  the  latter  con- 
tingency must  be  provided  against,  and  the 
weight  of  the  dough  must  always  be  regu- 
lated accordingly.  That  fermentation  Is  not 
always  regular,  and,  when  it  reaches  a  cer- 
tain point,  the  dough  must  be  put  into  tbe 
oven,  without  reference  to  the  condition  of 
the  oven.  That  the  cutting  up  of  the  dough, 
the  weighing  of  it,  and  its  txansfer  to  the 
oven  is  neoossarily  hurried,  and  the  scales 
are  liable  to  become  clogged  or  affected  by 
dust.  Notwithstanding  all  the  difficulties 
suggested  by  respondents,  the  evidence  shows 
that  the  bread  inspector  has  been  diligent  in 
the  performance  of  his  duties;  had  fre- 
quently visited  the  several  bakeries  of  de- 
fendants, and  but  one  of  these  defendants 
bos  before  this  time  been  c(miplalned  of,  and 
that  was  fifteen  years  ago ;  and  It  Is  admitted 
by  defendants,  not  only  that  the  ordinance 
may  be  complied  vlth,  but  Uiat  the  short- 
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weight  biMd  dtacoTfirad  by  the  ioBpeotor 
WW  made  tta  the  verr  purpose  of  teetiog  the 
nllditT  of  this  oralnance :  and,  after  the 
aBthnitlea  had  caused  complaint  to  be  made 
against  defendanta,  they  tesumed  the  former 
manner  of  doing  busineaa,  and  made  their 
Iffcad  in  accordance  with  the  provisions  of 
tbe  ordinance.  Agaio,  it  is  claimed  that  a 
teirel  of  flour  wiH  make  two  hundred  Mid 
fiftr  loavei  of  bread,  and  Uiat  it  is  impos- 
sible to  disteibute  an  ordinary  advance  in 
price  of  flour  over  this  product ;  in  other 
words,  that  the  price  of  a  loaf  of  bread  can- 
not be  advanced  a  fraction  of  a  cent.  This 
difficulty  affects  the  retail  dealer  more  tban 
the  wholesaler.  It  has  to  be  met  in  the  sale 
of  a  pouod  of  nails,  of  a  dozen  buttons,  or 
of  a  paper  of  needles,  as  well  as  in  tlu  sale 
oC  a  loaf  of  bread.  The  ordinance  does  not 
attempt  to  regulate  the  price  of  the  commod- 
ity. That  is  not  necessarily  fixed  with  ref- 
emce  to  flour  at  its  cheapest  price,  so  that, 
tmtil  the  price  of  flour  is  reduced  until  it 
reaches  a  point  where  the  reduction  may  be 
distributed,  the  dealer  gets  Uie  advantage  of 
tbe  reduction,  and  when  it  advances  above 
the  standard  the  ctmsumer  gets  the  advantage, 
■ntil  a  point  Is  reached  where  the  advance 
May  be  added.  This  fluctuation  and  these 
malts  are  ordinary  incldenta  of  trade.  Tbe 
State  may  institute  any  reasonable  preveotlre 
remedy  when  the  frequency  of  the  frauds, 
«r  tbe  difflcalty  experienced  by  individuals 
fa  circumventi^ig  them,  is  so'great  that  no 
ether  means  will  prove  efflcacious.  Tiede- 
nan.  Pol.  Powers,  g  80,  p.  30B.  Bread  is  an 
trticle  of  general  cooBumption.  It  is  usual  ly 
•old  by  the  loaf,  and  the  individual  con- 
aomer.  in  the  majf>rity  of  cases,  buya  by  the 
aiacle  loaf.  Each  transaction  involrai  bat 
a  few  penniea,  although  the  number  of  in- 
dividual transacticwB  m  a  large  city  reaches 
each  day  into  the  thousands,  and  the  oppor- 
tonities  for  fraud  are  frequent.  It  would  be 
fcacticaltjr  impossible  to  prevent  fraud  in 


the  sale  of  sbort-welglit  loaves,-  if  the  natter 
was  left  to  tbe  ordjiwry  legal  remedyjafforded 
the  individual  consumer  for  fraud  or  deceit. 
The  amount  involved  would  not  Justify  a  re- 
sort to  litigatiOD.  Sales  are -invariably  made 
in  loavea  of  the  si»  of  one,  two,  or  four 
pound  packnges,  and  the  onii nance  simply 
takes  the  usual  and  ordinary  packnf^es  ot 
loaves  into  which  bread  is  made,  and  Axes 
the  standard  of  weight  of  each  pnrknge.  It 
does  not  prohibit  tbe  sale  of  bread  by  weight 
if  it  ovenung,  as  it  is  claimed  that  it  some- 
times does,  nor  does  it  prohibit  the  exaction 
of  an  increased  price  by  reason  of  the  addi- 
tional weight.  It  does  not  prohibit  the  sale 
of  a  half  or  a  quarter  or  any  other  fmction 
of  a  loaf.  Our  statutes  not  only  tix  the 
number  of  pounds  of  each  of  the  various 
commodities  that  shall  constitute  a  bushel, 
but  they  also  provide  that  a  "  box"  or  •*  basket* 
of  peaches  shall  contain  one  third  of  a  bushel, 
and  they  fix  the  size  of  a  ''barrel"  of  fruit, 
roots,  or  vegetables,  and  they  may.  with 
equal  propriety,  fix  tbe  weight  of  a  package 
or  loaf  of  bread. 

The  police  power  of  a  State  is  not  confined 
to  regulations  looking  to  the  preservation  of 
life,  health,  good  order,  and  decency.  Laws 
providing  for  the  detection  and  prevenimn 
of  Imposition  and  fraud,  as  a  general  prop- 
osition, are  free  from  constitutional  objec- 
tion.  Tledeman,  Pol.  Powera,  p.  208,  %  »9. 

The  charter  of  the  City  of  Detroit  em> 
powers  the  common  council  "to  direct  and 
regulate  the  weight  and  quantity  of  bread, 
the  size  of  the  lonf,  and  tlie  inspecting 
thereof."  The  ordinance  is  clearly  within 
this  provision,  and  it  cannot,  under  the  de- 
cision in  BxpU  V.  Armrtnmff,  78  Mich.  29S, 
S  L.  R.  A.  721.  be  subjected  to  the  teat  oC 
reasonableness. 

The  eoitvMiom  areqfinnei,  and  (As  tn-itdit- 
mitaed. 

Tb»  otbet  Justices  concanwL 


E£NTUCCY  SVPRBUB  COUST. 


1. 


XXNCAID  et  at.,  Apptt., 

9. 

UcQOWAJX  etoL 
(WKy.n.) 

CVMtorttftta  ftoeofthentrfkeeof 
■Mayt— erremn  Mtai*  infeefn  tbe 


minerals  and  eaeb  estate  will  be  tnhleot  to  tbe 
Imw  ot  Desoeot,  Devise  and  Ooaveynuoe. 

8.  Tbe  riicht  to  nUnerals,  timber  and  wk 
mUl-aite  reserred  to  the  (rrantor  In  conveyance 
of  certain  parcels  of  land  within  a  larger  tract 
wiU  not  pass  by  his  eatosequent  cooveranoe  of 
the  whole  tract  expreadr  deductlnir  therefrom 
the  parcels  of  land  previously  coaveyed. 


■on.— SaaeraatfoMfn  deeds;  torni  d^jlaed. 

■eaarvadon  has  been  defined  IS  tiieoteation  ota 
i%M  or  Interest,  which  bad  no  prior  existence  as 
«Mk.liiatlilat  orpactatattalaKKraotad.  Kicter 
v.ReBaer.lBPa.  S. 

»f  awservationln  a  deed  a  new  right  Is  created 
la  the  tfalofr  ssanted  which  did  not  previouslr  ex- 
M,  and  is  reserved  to  tbe  grantor.  An  "excop- 
odb**  la  always  part  ot  the  thing  granted,  and 
tka  whole  of  the  thing  excepted.  A  reservation 
■ay  be  a  rfi^lor  intneet  la  the  particular  part 
wUehKabda.  Hie  terms  are  often  oaad  to  the 
^■asBBsa  nough  apt  words  o<  raservatlOB  b? 
ttUKA. 


used,  they  will  be  continued  as  an  exception,  if 
such  was  the  design  of  the  parties,  ibid.;  Perkins 
v.  Stookwril,  131  Haas.  S80:  Kimball  v.  Withlngton, 
141Ua88.3T0.  See  also  Bowman  v.  Wathen,  2  He- 
Lean.  SBS;  Sanger  v.  Sargent,  8  Bawy.  99;  Bryao  v. 
Bradley,  U  Conn.  482;  Barnes  v.  Burt,  88  Conn. 
542;  Karmuller  v.  Krota,  18  Iowa,  8B8:  State  v.  Wil- 
son, tt  He.  9;  Tarbox  v.  Bastem  8.  B.  Co.  50  He. 
340;  Hudson  Iron  Ck>.  v.  Stoolibrlilffe  I.  Co.  107  Unw. 
33S,  83S:  Asboroft  v.  Eastern  B.  Co.  126  Muso.  IW; 
StockweU  V.  Ooulllard,  129  Haas.  231;  Craig  v.  Welts, 
U  N.  r.  m;  Paisall  v,  Stryker,  U  N.  T.  489;  81oan 
v.lAwrencal'umaeeCo.nOhIo  SL  588:  Schofleld 
'  v.TerTen,«Fa.m;  Hinerv.Livbam,  4A  Tt.Al«; 
19 
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8>  Tha  lefftl  owners  la  the  actoml  po** 
■ession  of  liuiil  oao  ouUatetn  «  suit  to  quiet 
title  asaiiwt  advenw  ehdm  vhloh  becloud  the 
title  and  iBjuse  the  market  valneof  tfee  buul  Id 
which  all  ulraree  otalmaof.  whether  by  inde- 
pendeot  tltlee  or  not,  nar  te  Joined  m  detend- 
antft 

(Mar  St,  1887.) 

APPEAL  1^  complaiDaots  from  a  decree  of 
tbe  Circuit  Coart  for  Mmafee  Couoty  eus- 
talning  demurreca  to  a  Mil  filed  to  quiet  title  to 
certaiD  real  estate.  Rrverml. 
Tbe  facia  are  stated  Id  tbe  opinion. 
Mr.  WiUiam  Lindaay,  witb  Meun.  S. 
F.  J.  Trabne.  E.  F.  Trabm  and  W.  P. 
I>.  Bnah,  for  appellaDts: 

Plaintiffs  having  tbe  legal  title,  and  being 
in  possession,  it  was  proper  to  make  as  many 
persona  pardea  to  tbeir  Mil  aa  bave  adTene 
daima. 


Armitagt  WiM<ffe,  ^%  tt  Mbn.  404; 
Bispbani,  Eg.  %  670;  Beard -v.  8m1h,  6  T.  B. 
Hon.  005;  Aiattv.  OaUottay,  7  B.  Mod.  ISO; 
Dvdley  v.  Frankfort,  18  B.  Mon.  «12:  Cate* 
V.  Laftui.  4  T.  B.  MoD.  448;  ianrfrum  t.  Fur- 
mar,  7Bu8b,48. 

The  property  in  mhimla  and  timber  may  be 
vested  in  other  persons  than  the  owner  ot  Uie 
fee. 

Collier,  Mines,  p.  10;  Otvrdigany.  Armitage, 
3  Bam.  &  C.  197.  8  Dow.  &  R.  414;  Bain- 
brldge.  Mines,  %%  88,  34;  Armttrong  y.  CaUl- 
ttwU.SS  Pa.  387:  CaUUvtU  t.  Copdand,  87  Ps.480. 

Tbe  deed  of  June  9,  1848,  psssed  all  the 
rights  and  estates  the  grantor  then  bad  in  tbe 
tract  of  land  described,  and  therefore  psssed 
tbe  timber,  mlnerBlB.  etc.,  which  be  had  er- 
pressly  reserved  to  himself  by  deed  made 
prior  to  that  date. 

Aa  to  ruiea  for  construction  of  deeds,  ece  8 
Bl.  Com.  pp.  16,  18;  8  Kent,  Com.  pp.  401, 


Rfob  T.  ZelMotll,  n  Wis.  HT;  Anderson,  Law  Diet, 
title,  Rmrvation. 

A  dMbtoMoft  noted. 

Tbe  dtatlnctioo  between  a  reaervatlon  and  an  ex- 
ception iB,  that  by  an  exoeptioa  the  Riantor  with- 
draws from  the  effeot  ol  tbe  grant  some  part  of  the 
thing  Itwlf  which  ezlsUIn  substanoe  at  the  time  of 
maklnf  tbe  grant,  and  wbleh  fs  Included  In  the 
granted  premises:  while  a  reservation  Is  of  some 
new  right  or  other  thing  Inulng  or  coming  out  of 
tbatwhtohlBgrantod,andnocapartof  the  thing 
ttaeir  (Shep.Toaoh.80;  CralgT.WeUs.lt  N.T.816; 
Harshall  v.  nrnmbnll,  SB  Conn.  186;  ttate  v.  WU- 
SOD,  <S  He.  9:  Ives  v.  Van  Auken,  U  Barb.  660: 
Asboroft  V.  Eastern  R.  Co.  18S  Haas.  N6;  Wbitaker 
V.  Brown.  48  Pa.  U7:  Biidger  v.  Flerson.  1 1«ns. 
481;  Stvckbrldge  Zzon  Ca  v.  Hudson  Inm  Oo.  107 
Mass.  £80;  Munn  v.  Vorrall,  58  N.  Y.  41;  Houlton  v. 
Ti-arton,«He.  218):  or  It  may  be  of  an  existing 
eaeement  or  aervltude,  not  capable  of  being  sev- 
ered from  the  gmnt.  Cutler  v.  Tufts,  8  Pick  nz, 
878:  Doe  V.  Lock.  4  Nev.  ft  M.  807;  Pettee  v.  Hawes, 
]S  Pick. 888. 888:  Hurdv.  CurUs.  TMet  lia 

And  whether  a  restriction  in  a  deed  will  t>e 
deemed  a  reservation  or  an  exception  depends  leas 
upon  Uie  words  used  than  upon  the  nature  of  the 
right  or  tluag  reserved  or  excepted,  ftunes  v. 
Burt,  88  Cmin.  641:  Xartlndale,  Conv.  Sd  ed.  I U8. 

pgK*--  Whal  rnati  be  raeneS, 

A  reservation  cannot  be  made  by  imrol  (Otbbon 
T.'Dillingbwn,10Ar1t.9;  Vlnlemute  v.  Light,  48 
Barb.  278;  Turner  v.  Cool,  88  Ind.  M.  But  see  Daok- 
enstOBg  V.  BtahJn-,  88  Pa.  281J.  and  aresarvatkni  ton 
stranger  Is  void.  Hombeck  v.  Wettbrook,  9  Johns. 
73. 

It  fa  for  tbe  benefit  of  the  grantor  and  bis  sucoes* 
tors,  and  not  tor  that  of  persons  claiming  title  to 
property  not  oonveyed  by  tbe  deed,  and  d«ived 
from  other  sources.  Xoulton  v.  Faugbt,  41  Ife. 
188. 

Qenerally,  tbe  same  rules  ot^  oonatruotton  apply 
to  a  reservatlqa  or  Implied  grant  as  to  an  express 

grant.  AHhcrpftv.  Bastem  R.  Co.  126  Mass.  190, 80 
Am.  Hop.  072;  Ttench  v.  Oarhart,  1  N.  Y.  90. 

The  worda  "reserrlog  to  myself  the  right  of 
passing  and  repassing,  and  repairing  my  aqueduct 
logs  forever  through  a  culvert,^  were  held  to  vest 
an  estate  for  life  only  (Asboroft  V.  Gaatern  R.  Co. 
130  Mosa.  IM,  80  Am.  Rep.  07X),  so  of  tbe  words,  "re- 
bervtng  to  the  grantor  the  use  and  control,  etc., 
during  bis  naturallife"  (Richardson  v.  Tork.  14 Ue. 
710),  and  so  of  a  reservation,  "for  the  use  of  our 
uutber."  Keeler  y.  Wood,  W  Tt  US;  Boone.  BmU 
Prop.  •  803.  ^ 
13  L.  R  A. 


A  reservation  (In  a  deed)  of,  and  an  agreement 
for.  all  the  marble  from  certain  land,  that  the 
grantor  might  want  to  manufacture,  is  not  a  grant 
of  an  exclusive  right.  Rutland  Marble  Co.  v.  Rlp- 
1^.  77  U.  &  10  Wan.  881,  IS  L.  eo. 

When  a  reservation  la  made  In  a  deed.  It  is  not 
neoessary.  In  order  to  give  lleffect,  that  the  gran- 
tor sbould,  when  he  executes  tbe  deed,  assert  ver- 
bally his  right  to  tbe  property  excepted  from  tbe 
oonveyanoe;  and  evldenoe  that  he  made  no  such 
assertkm  is  inadmissible.  Uornbuokle  v,  Stafford, 
111  TT.  8.  380,  88  L.  ed.  408. 

Where  a  grantor  conveys  land,  "saving  and  re- 
serving, nevertbelees.  for  his  own  use  tbe  coal  con- 
tained In  tiie  said  piece  or  panel  of  hind,  together 
with  free  Ingress  and  egress  by  wagon  road  to  haul 
the  coat  therefrom  as  wanted,"  tbe  clause  openttee 
as  an  exception,  and  the  grantor  retains  the  entire 
aed  perpetnal  property  to  tbe  ooai.  Whitaker  v. 
Brown,  48^  187:  S  Derlia,  Deeds.  I  BOOL 

A  reservatloo  of  minemla  and  mining  rights 
from  a  grant  of  the  estate, ,  followed  hy  a  grant  to 
another  of  all  that  which  was  first  reeerved,  vosts 
In  the  seoondgzaotee  an  estate  as  broad  aalf  Ibe 
entire  estate  had  been  first  granted  to  falm  with  a 
reservation  of  the  surface.  Btoughton>  App.  88 
Pa.  186,  an;  Duke  v.  Hague,  107  Pa.  57, 05:  Bromnn 
V.  Toung.  35  Hun,  173,  ISl;  FIrstNat.  Bank  of  Rlcb- 
barg  V.  Dow,  41  Hun,  18. 

The  nature  of  a  transaction,  aa  well  as  the  lan- 
guage may  be  regarded  In  deciding  whether  htn- 
guatie  in  a  deed  censtltuteso  reservation  or  a  con- 
dition. PozcrottV.lfollett.tfCr.8.4How.  aB8.U 
L.ed.  1006. 

Reeervation  in  mortgage. 
In  those  Btatea  in  which  the  common-law  doc- 
trine of  mortgages  prevails,  the  mortgagee  Is  en- 
titled to  Immediate  posssaidonof  tlie  mortgnged 

premises,  unless  the  right  to  retain  the  pMsession 
until  default  Is  reserved  to  the  mortgagor.  War- 
tlndele,  Conv.  I  407,  p.  348. 

In  such  Stetes,  therefore.  If  It  be  the  Intention 
that  the  mortgagor  'shall  retain  the  possession, 
a  clause  sbould  be  Inserted  to  that  effect  (Cofley 
V.  Hunt,  75  Ala.  190}.  In  tbe  absence  of  any 
provhuon  of  tbe  kind,  parol  evidence  cannot 
received  to  prove  that  such  Was  the  Intention 
of  tbe  parties  at  the  time  of  making  tbe  mort- 
gnge.  Though  it  has  been  held  that  the  agree- 
mentneednotto  be  expreased  In  the  mortgage, 
but  may  be  Implied  from  a  note  made  by  the  mort- 
gagor to  the  mortgf^ee  at  tiit  same  time  with  tbo 
mortgage  (Clay  v.  Wren,  84  He.  187).  although  the 
note  was  not  referred  to  In  the  mortpwfc  Ifertin- 
fiate,  Conv.  1 4S3. 
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408 :  1  Wuhb.  Real  Prop.  4th  ed.  top  page 
S;  Wma.  E«al  Prop.  pp.  18,  14;  BlDgbara, 
8«l«  of  Real  Prop.  pp.  190,  389,  258,  390. 
m-,  €bUMt  T.  Cdpdaiid,  87  Pa.  497;  8 
WaAb.  Real  Prop.  ed.  top  pp.  897,  898, 
408,  404,  481,  488;  Uxinffton  A  O.  R.  Oo.  v. 
Kidd,  7  Dana,  S79,  880;  Peiaeh  v.  Diekaon.  1 
Manm.ll;  OnOy  t.  Montgomery,  99  Vt.  288. 

3/et»r».  Petera  A  Tyler,  Thomas  Tnr- 
»er  and  H.  C.  Iiill7'&  Sod*  for  appellees: 

The  court  did  right  in  requlriDg  ualotlffs  to 
elect  The  relief  sought  against  Qnj  la  in- 
cooustent  with  that  sought  against  the  other 
defendaats. 

(TnOed  States  L.  Im.  A  T.  Co.  t.  YaUivr,  1 
Handv,  317;  Tompkine  v.  White.  8  How.  Pr. 
530;  CiTil  Code,  88-«5;  Bait  v.  Crutehfeld, 
8  Bush.  646;  Draffoo  v.  im",  3  DutoII,  B20; 
HordY.  Chandler,  18  B.  Hon.  408;  MeKee  t. 
Am,  18  B.  Mod.  SI^;  Bonruj/  Beardin,  6 
Boab,  86;  OatdweU  v.  Oaldwtt,  i  Bush,  463; 
Baneoek  t.  John»(m,  1  Met.  (Ky.)  845. 

The  plaiotiffs  do  not  state  facts  sufficient  to 
show  tbeir  right  to  maf  ntatn  an  action  to  quiet 
title. 

fkoU  V.  Meant,  80  Ky.  460;  ^ley  r.  Petert, 
IS  Budi,  470:  8  Stoir.  £q.  Jar.  %%  886.  809. 

Br  bu  deed  to  ntiminer  and  Kincaid, 
Duckham  did  not  paK  tbe  timber,  minerals, 
and  mill-seat  which  he  bad  leserred  to  himseir 
ia  tbe  deeds  to  the  McOowans, 

Bainbridge,  Mines,  p.  168. 

BaaaeMt  J.,  deliTcrad  tbe  ofrfnloo  of  the 
coDrt; 

Tbe  appenflDts*  petition  contains  three  para- 
graphs: the  flrst  against  WiHiam  Gray,  the 
second  against  the  appellees,  and  the  third 
sgainat  John  M.  Clayton.  The  alleKetion<i  of 
Ike  petition  which  are  common  to  all  the  para- 
graphs aie,  that  on  the  fourth  day  of  JaDimry, 
1788.  tbe  Oommoowealth  of  Virginia  granted 
10  Dean  Timmons  twenty-two  thousand  acres 
«f  land,  which  lie  in  Menefee  and  Wolfe 
Coanries,  this  State,  and  that  Thomas  Dark- 
ham,  on  tbe  ninth  day  of  June,  164S,  he  being 
the  owner  thereof,  sold  said  survey  of  land  to 
Edward  Kincaid,  tbe  appellant's  ancestor,  and 
Samuel  Plummer,  except  the  tracts  previously 
mid  hy  Thomas  Dnckbam  to  Fbwdl  Rose, 
James  Cox  and  J.  P.  McGowao.  That  on  the 
fourtfa  day  of  October,  1846,  Samuel  Plnm- 
ner  sold  his  undivided  interest  ih  mid 
farad  to  Edward  Elocaid,  who  thereby  became 
tbe  owner  of  tlie  whole,  and  held  and  owned 
said  land  at  the  time  of  his  death,  except  tbe 
tncto  which  he  bad  previously  sold  to  Dr. 

VnHsm  Coogleton,  Spencer  and  John  , 

and  Oeoree  Centera  That  the  appellants,  as 
tbe  chikJreD  and  grandcbildren  of  Edward 
Ktecnid,  he  having  died  Intestate,  Inherited 
■aid  land  from  him,  and  that  Ihey  own  and 
9*-  in  tbe  actoal  possession  of  the  same,  ex- 
said  parcels  sold  \qr  Edward  Kincaid, 
and  tbe  tracts  sold  Duckham  to  Powell 
Bern?,  James  Coz  and  J.  P.  McGowan. 

Tbe  first  paragraph  of  the  petition  alleges 
that  Wm.  Gray  holds  a  deed  to  Ave  hundred 
acres  of  said  land;  that  the  deed  purports  on 
i>H  face  to  have  been  executed  oy  Thomas 
Onckharo  as  the  attorney  in  fact  of  Edward 
Kincaid.  bat  tii^t  said  Dnckbam  had  no  au- 
tkority  from  Edward  Kincaid  to  make  said  con- 


veyaace,  end  that  the  said  deed  la  Tof^,  bnt^ 
nevertheless,  cast  a  cloud  upon  tbeir  title, 
which  tbe  appellants  ask  tbe  chancellor  to  re- 
move by  declaring  said  deed  to  be  void,  etc. 

The  second  paragraph  alleges'^at  the  ap- 
pellees "  are  setting  up  some  sort  of  claim  to 
some  part  orinterest  in  the  said  balance  of  said 
twenty-two  thousand-acre  tract,"  under  some 
contract  made  with  Thomas  Duckham,  the 
vendor  of  Edward  Kincaid,  Appellants  also 
alleee  that  they  do  not  know  the  exact  nature: 
of  the  appellees'  claim,  hut  do  know  that  they 
are  giving  out  in  speeches  that  they  own  antf 
have  the  rightto  hold,  possefw  and  sell  portions 
of  said  plaintiffs'  lands,  and  also  the  mineral!^ 
under  and  timber  upon  certain  other  parts  of 
said  survey  of  twenty-two  thousand  acres,, 
which  mlnernln  and  timber  belong  to  these 
plaloliffs.  It  is  also  alleged  that  the  claim  of 
tbe  appellees,  although  grouodless,  impairs  the 
value  of  tbe  Rppellanta*  land  and  cat^ts  a  cloud 
upon  their  title.  Tbe  chancellor  is  ashed  to 
compel  appellees  to  exhibit  any  title  they  may 
have  to  said  land,  or  to  the  minerals  and  tim- 
ber under  and  upon  any  land  lying  within  the 
said  twenty-two  thousand-acre  survey;  and 
that  the  appellants'  title  be  quieted,  etc.  The 
third  paragraph  alleges  that  John  M.  daytoo 
"  asserts  that  he  holds  title  to  some  portion  of 
the  said  balance  of  the  twenty  two  thousand- 
acre  survey,  as  tbe  remote  vendee  of  Thomas 
Duckham,  and  gives  mit  publicly  that  he  can 
sell  and  pass  a  good  title  to  purchasers,  and 
that  these  plalntms  have  not  a  good  title,'* 
whereby  he  greatly  Impairs  tbe  veudlhle  value 
of  their  estate.  They  also  allege  that  the  claim 
of  Clayton  is  groundless.  They  ask  that  he 
be  required  to  exhibit  his  claim  of  title,  and! 
that  their  title  be  quieted,  etc. 

Upon  motion  of  the  appellees,  the  lower 
court  required  the  appellants  to  elect  to  proceed 
on  the  first  'paragraph  or  second  and  third 
paragraphs.  The  appellants  excepting  to  the 
ruling  of  the  court,  elected,  under  protest,  to 
procMd  on  the  second  and  third  paraeraphs. 

"Hiereafter  the  appellants  amended  the  sec- 
ond paragraph  of  their  petition:  The  appel- 
lees then  entered  a  general  and  special  demurrer 
to  the  second  paragraph  of  tbe  appellaots'  peti- 
tion as  amended,  both  of  which  were  sustained 
by  tbe  lower  court,  and  the  appellants  electing 
to  stand  by  their  pleadings,  the  second  para- 
graph was  dismissed.  They  have  appealed  to 
this  court.  The  amended  petition  sets  otu  a 
more  specific  description  of  the  land  clnimed 
by  appellants.  It  also  exhibits  two  deeds  of 
cottvf^ance  from  Thomas  Duckham  to  James 
P.  HcGowan,  the  first  dated  tbe  Sd  day  of 
Pebraary,  1843,  and  the  second  dated  the  21st 
day  of  November,  1843,  The  first  deed  con- 
veys a  certain  boundary  within  the  twenty-two 
thousand-acre  survey,  but  "reserves"  to  the 
grantor  "all  minerals  and  mines  in  the  bowels 
of  tbe  bonndanr"  conveyed,  "and  one  half  of 
the  timber  included  la  sidd  boundaty,  and  a 
mill-site  on  Glady  Creek." 

The  second  deed  conveys  a  certain  other 
boundary  of  land  within  said  twenty-two 
thousand-acre  survey,  but  reserves  to  tho 
grantor  "one  half  of  ail  tbe  mines  and  min- 
erals in  the  bowels  of  the  earth"  within  said 
boundary,  and  "one  half  of  tbe  timber  there- 
on," except  on  the  south  side  of  the  river.  On 
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tbftt  Bide  fae  rcBenres  all  of  the  timber,  except 
that  which  Is  "on  Swift  Camp." 

It  Is  alleged  in  the  appellants'  amended  peti- 
tion that  the  minerals  and  timber  claimed  in 
tbeir  original  petition  are  the  minerals  and 
timber  reserved  in  these  two  deeds.  The 
special  demurrer  raises  the  question  of  the 
^pellants'  right  to  these  minerals  and  timber. 
We  will  dispose  of  that  question  first.  The 
appellants'  contention  is  that  thej  are  entitled 
to  the  minerals  and  timber  reserVed  by  Duck- 
ham  in  said  conveyances,  bv  vinae  of  bis  deed 
to  £dward  Klncaid  and  Samuel  Plummer, 
dated  the  ninth  of  June,  1843,  which  con- 
veyed to  them  all  of  the  twenty-two  thousand- 
acre  survey  of  land,  only  deducting  therefrom 
"what"  Duckbam  had  sold  and  made  deeds 
to  prior  to  ttiat  date.  In  other  words,  that 
Duckham's  reservations  in  said  deeds,  being  a 
landed  estate  of  inheritance  In  hinueif.  were 
included  in  his  conveyance  of  Uie  entire 
twenty-two  thousand-acre  survey,  which  con- 
veyance, to  Edward  Eincaid  and  Samuel 
Plummer,  only  excepted  the  surface  convey- 
ances previously  made  by  him. 

An  estate  In  fee  in  land  carries  with  it  all 
metals  and  minerals  thereunder,  unless  the 
metals  and  minerals  are  accepted  In  the  con- 
veyance, or  "  have  before  been  served  in  own- 
ership, and  the  right  thereto  vested  in  some 
other  prson."  The  surface  and  the  metals 
and  mmerals  may  be  a  distinct  property  from 
each  other  by  separate  conveyances  from  in- 
dividuals. Bingham,  Sales  of  Real  Property, 
p.  238. 

Minerals  In  place  are  land.  They  are  sub- 
ject to  conveyance.  The  surface  right  may  be 
in  one  man  and  the  mineral  right  tn  another. 
Both  in  such  a  case  are  landowners.  They 
own  separate  and  distinct  corporeal  heredita- 
meata.    Caldweli  v.  Pktlion,  81  Pa.  47S. 

The  owner  of  laud  may  convey'a  surface  es- 
tate in  fee  in  it,  and  reserve  to  himself  an  estate 
in  fee  in  the  minerals,  or  any  particular  species 
of  t^em,  in  which  case  the  vendee  holds  a  dis- 
tinct and  separate  estate  in  the  surface  or  soil, 
and  the  vendor  holds  a  distinct  and  separate 
estate  in  the  mioeraU.  By  this  severance  each 
estate  is  subject  to  the  lawa  of  descent,  of  de- 
▼ise.  of  conveyance.  Adam  v.  Briggt  Iron  Co. 
7  Cush.  861. 

Also,  by  the  severance  each  estate  is  as  dis- 
I  itirt  property  in  the  respective  owners  as  is 
the  property  in  a  two-story  house,  where  the 
litlu  10  the  lower  story  is  in  one  person  and 
I  be  title  to  the  upper  story  is  In  another  pcr- 
-  I'll.  An  action  of  ejectment  will  lie  in  behalf 
t  I  ibc  owner  of  the  teurface  to  recover  H;  also, 
.%•>  ijcliou  will  lie  in  behalf  of  the  owner  of  the 
g  iiiL'iul  estate  to  recover  it;  also  the  right  of 
<*.(li«r  on  nc-r  may  iie  barred  by  the  Statute  of 
Ijlmitations. 

Now,  then,  Duckbam  sold  to  McGowan  two 
IMrcels  of  land  out  ottk  larger  boundary  which 
be  owned.  These  two  parcels  of  land  were 
each  designated  and  set  apart  by  metes  and 
bounds,  thereby  becoming  separate  and  dis- 
tinct tracts  of  land,  not  only  from  each  other, 
but  from  Duckham's  remaining  portion  of  the 
survey.  The  title  to  the  surface  or  soil,  how- 
ever, was  only  conveyed  to  McGowan  in  each  of 
these  bomiduiea,l<wetber  with  such  portions  of 
the  minerals  and  Umber  as  above  set  forth. 
IS  L.  R.  A. 


Duckbam  retained  his  Utle  to  the  other  miner- 
als and  timber,  also  a  mlU-site  on  one  of  the 
tracts.  The  iotereet  that  he  retained  was  a 
separate  and  distinct  interest  in  Uw  two  bound- 
aries, which  interest  by  the  said  conveyaooea. 
by  metes  and  bounds,  became  separate  and 
distinct  from  the  remaining  portion  of  the  sur- 
vey. Indeed,  it  not  only  became  a  distinct  in- 
terest from  the  remaining  portion  of  the  survey, 
but  a  distinct  and  separate  estate  from  the  sur- 
face estate  which  was  conveyed  to  McOowan. 
So  Duckbam  owned,  after  ttese  two  convej- 
ances,  an  absolute  estate  in  all  of  the  remainio|p 
portion  of  the  tweotv-two  thousand -acre  survey, 
and  also  owned  a  aistinct  estate  In  the  other 
two  parcels,  consistingof  minerals,  timber  and' 
a  mill-site.  He  sold  to  Edward  Eincaid  and 
Samuel  Plummer  the  remaining  survey,  which 
be  called,  in  the  deed  of  conveyance,  land. 
Of  course  this,  by  operation  of  law,  passed  title 
within  that  boundary  to  the  vendees  to  the 
center  of  the  earth,  and  included  the  minerals 
(herein.  In  that  deed  he  expressly  deducted 
the  parcels  of  land  theretofore  conveyed.  In 
these  parcels  he  owned  a  mineral  and  timber 
interest  and  a  mill-site.  These  parcels  were 
separate  parcels  from  the  portions  sold  to  Kin- 
caid  and  Plummer;  also  Duckham's  fntereat 
therein  was  separate  from  said  portion. 

Now,  it  seems  to  us  clear  that  the  deed  from 
Duckbam  to  Eincaid  and  Plummer  did  not 
embrace  the  separate  and  distinct  mineral  and 
timber  interest  and  mill-site  that  Duckbam 
owned  io  these  two  tracts  of  land,  which  has 
been  previously  sera^rated  from  the  portion  of 
the  survey  sold  to  Klncald  and  Plummer, 

Balnhndge,  on  the  Law  of  Mines  and  Min- 
erals, American  ed.,  side  page  129,  says: 
"When  mines  form  part  of  the  general  inheri- 
tance, they  will,  of  course,  be  transferred  aloo^ 
with  the  lands,  without  being  expressly  men* 
tfoned  In  the  conveyance;  but  when  they  form 
a  distinct  possessioa  or  inheritance,  a  oistiQct 
title  to  them  must  also  be  established." 

"  In  the  latter  situation  the  mines  will  still, 
of  course,  retain  the  qualities  of  real  estate,  and 
will  be  transferred  by  conveyancea  applicable 
to  the  particular  diqweltim  of  them  intended 
to  be  made." 

So  it  seems  that  the  mineral  and  timber  in- 
terest and  mill-site  reserved  by  Duckham  In 
these  two  tracts  of  Isod,  being  a  distinct  In- 
terest from  the  surface  right  conveyed,  and 
also  being  separated  from  the  balance  of  the 
twenty-two  tbotisand-acre  survey  by  designated 
bounaaries,  it  would  require  apt  words  to  con- 
vey these  separate  interests.  'To  illustrate,  sup- 
pose the  mill-site  reserved  had  bad  upon  it  a 
fine  flouring  mill,  or  there  had  been  a  valuable 
stone  quarry  (which  is  a  mineral  Inteiest) 
opened  on  the  land,  or  a  fine  lead  or  silver 
seam  on  it,  worth  thouEwnds  of  dollars,  would 
it  be  contended  that  the  conveyance  of  the  ad- 
joining portion  of  the  survey— we  aay  adjoin- 
ing, because  the  two  tracts  had  become  sepa- 
rated from  It  by  metes  and  bounds — would 
include  these  interests?  Surely  not.  The 
unhedtatlog  answer  would  be  that  these  were 
distinct  and  separate  interests,  which  could 
onlv  be  conveyed  by  apt  words. 

We  think,  therefore,  that  the  lower  court  did 
right  in  sustaining  the  special  demurrer  to  the 
second  paragraph  of  the  petitfon. 
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Tbe  next  questloD  is,  Wu  the  genanl  de- 
murrer rfghtniHy  suftaioed? 

It  is  dlMlDctl;  alleged  in  the  petition  tint  tbe 
•ppelluits  bave  the  legal  tnie  to  all  the  balance 
of  tbe  twenty-two  thousaod-acre  survey,  after 
Redacting  the  parcels  prerioiudv  sold  bv  Duck- 
bam  and  ibe  parcels  sold  by  Edward  Klncaid 
after  his  purchase,  and  that  they  are  In  tbe 
actual  pomession  of  said  balance,  less  about 
one  thousand  acres  occupied  by  squatters.  It 
b  also  alleged,  in  substance,  in  tbe  first  para- 
graph, that  Gray  claims  title  to  five  hundred 
acres  of  this  balance  under  a  deed  which  is 
void.  It  1b  alleged,  In  the  second  paragraph, 
that  the  appellees  claim  some  of  this  Inlance 
W  some  kind  of  title  derived  from  Thomas 
I>itckban].  It  is  also  alleged  that  Clayton 
claims  a  part  of  said  land  oy  some  kind  of 
title  derived  from  Duckbam. 

Bj  an  Act  of  the  Legislature,  approved 
Mnrch  9.  1864,  It  Is  provided  "  that  hereafter 
it  shall  and  may  be  lawful  for  any  person,  hav- 
ing both  the  legal  Utle  and  possession  of  lands, 
to  iosUtote  and  prosecute  suit  by  petition  in 
equity,  in  tbe  circuit  court  of  the  county  where 
the  lands,  orsome  part  thereof,  may  lie,  against 
any  other  person  setting  up  claim  thereto;  and 
ff  tbe  plaintiff  shall  be  able  to  eataMish,  and 
does  esiablisb,  his  title  to  said  land,  the  defend- 
ant shall  be  by  tbe  court  ordered  and  decreed 
to  release  bis  claim  thereto,"  etc.  This  Act 
wa»  not  repealed  by  tbe  General  Statutea.  and 
is  now  In  full  force. 

Pomeroy,  in  bis  work  on  Remedies  and  Re- 
medial Rights,  seclloD  869,  in  treating  of  ac- 
tioDs  to  qniet  titles,  says;  "  The  very  object 
of  the  proceeding  awumes  that  there  are  other 
clainianls.  adverse  to  tbe  plaintiff,  setting  up 
lilies  and  interests  in  the  land  or  other  subject 
matter  boslile  to  his.  Of  course,  all  these  ad- 
verse claimants  are  proper  parties  defendant, 
and  if  tbe  decree  is  to  accomplish  its  full  effect 
of  putting  all  Utisation  to  rest,  tbey  are  neces- 
mry  defeodanls.  He  further  says,  on  tbe 
same  page,  that  "  this  action  has  been  greatly 
extended  by  statute,  especially  in  the  western 
tltatef>,  and'is  there  an  ordinary  means  of  try- 
ine  a  disputed  title  between  two  opposite 
c-laimants.  Thegenoral  scope  of  thesestntutes 
is  as  follows:  Hme  plaintiff  must  be  in  pos- 
scfisioo  claiming  an  estate  in  the  lands.  The 
adverse  claimant  or  claimants  must  be  out  of 
possession,  and  must  assert  a  hostile  title  or 
interest.  In  this  oondiliiHi.  the  possessor  of 
tbe  land,  without  waiting  for  anv  proceeding, 
legal  or  equitable,  to  be  institotea  a^nst  bim, 
nuy  take  tbe  initiative,  and,  by  commencing 
an  equitable  action,  may  compel  bis  adversaries 
to  come  into  court,  assert  tbdr  tllles,  and  have 
tbe  controversy  put  to  rest  in  a  single  judg- 
ment. Itis  plain,  therefore,  that  this  statutory 
suit  is  the  converse  of  the  legal  action  of  eject- 
ment." 

So  It  is  clear  that  by  tbe  Act  of  tbe  Legisla- 
ture of  the  ninth  of  March,  1854,  any  person 
having  the  legal  title  and  possession  of  land 
may  iaing  an  action  In  equity  in  the  circuit 
court  of  the  county  where  the  land  or  some 
part  of  it  may  lie,  against  any  person  setting 
up  claim  thereto,  for  tbe  purpose  of  establish- 
ing and  quieting  bis  title  to  said  land.  But  for 
tbb  remedy,  what  remedy  would  the  owner  of 
tbe  legal  titie  and  possessor  of  tbe  land  have? 
Be  cannol  brtug  an  action  of  ojectment,  be- 
U  L.  R  A. 


cause  be  has  tbe  possession  of  the  land.  Tbe 
adverse  claim,  however  worthless  It  may  be, 
clouds  bis  title,  and  may  be  used  Injurious^ 
to  embarrass  and  belittle  It,  and  to  greatly  de- 
preciate its  market  value,  for  prudent  penons 
would  neither  buy  the  property,  at  a  fair 
value,  while  thus  affectea,  nor  loan  money 
upon  its  security,  although  assured  by  the  b(st 
lawyers  that  tbe  adverse  claim  was  worthless. 
The  object  of  tbe  statute  was,  therefore,  to 
provide  a  certain  remedy,  notwithstanding  the 
fact  that  eqnity,  independently  of  the  statute, 
affords  substantially  the  same  remedy. 

The  suit  authorized  by  the  Statute  of  the 
ninth  of  March,  1854,  is  the  converse  of  the 
legal  action  of  ejectment.  See  Pomeroy,  m- 
pra.  And  this  court,  fn  Woolfolk  v.  Asniy,  2 
Met.  288,  having  decided  that  an  action  of 
ejectment  win  He  against  as  many  persons  as 
hold  an  adverse  possession  of  the  land,  altbougb 
each  one  holds  the  possession  of  a  distinct  par- 
cel from  the  other,  and  by  a  distinct  claim  of 
right.  It  follows  that,  under  the  Statute,  mpra. 
In  an  action  to  quiet  the  title  to  land,  all  per- 
sons setting  up  claim  thereto,  whether  or  not 
each  claims  a  separate  pared  of  tbe  land  by 
distinct  right,  may  be  joined  la  the  suit  as  de- 
fendants. 

Also,  it  seems  clear  that  In  an  equitable  ac- 
tion to  quiet  the  title  to  land.  Independently  of 
tbe  statutory  authority,  all  of  the  adverse  claim- 
ants, whether  independent  titles  or  not,  may 
be  joined  as  defendants.  Indeed,  as  the  object 
to  be  accomplished  Is  tbe  putting  of  all  litigation 
about  the  title  to  rest,  U  Is  not  only  desirable, 
but  proper,  to  make  all  adverse  claimants  dc- 
fendanls.   See  Pomeroy,  9upra. 

In  the  case  of  Scott  v.  J/wfl«,80Ky.  4C0, 
(he  petition  did  not  disclose  that  there  was  a 
controversy  between  the  parties  as  to  the  loca- 
tion of  the  boundary.  It  simply  alleged  that 
tbe  defendants  bad  trespassed  upon  plain  tiffs' 
lands,  vaA  Pandered  their  title.  For  trespasn 
upon  land  or  tbe  slander  of  title  an  action  at 
law  for  compensatory  damages  is  ordinarily  an 
adequate  remedy.  Therefore,  this  court  held, 
in  that  case,  that  an  action  in  equity  to  qniet 
title  and  settle  tbe  question  as  to  tbe  alleged 
trespass  would  not  lie.   Also,  that  as  the 

Slaintiffs'  right  In  tbeVpossession  of  the  land  In 
ispute  could  be  settled  by  an  action  at  law, 
such  action  at  law  should  have  preceded  an 
action  In  the  nature  of  a  bill  of  peace.  Tbe 
other  cases  relied  on  by  appellees  involve  tbe 
same  ]»1nciple.  Those  cases  are  unlike  this. 
Here  the  appellaDtB,  as  al1«^  by  tbem,  ar» 
the  owners  of  the  land,  and  have  the  actual 
possession  of  It.  The  appellee  are  not  com- 
plained of  as  trespassers  or  slanderers  of  the 
title,  but  as  adverse  clnlmants  of  the  title, 
which  beclouds  the  appellants'  title,  and  in- 
jures tbe  market  value  of  their  land.  For 
this  wrong  there  is  no  redress,  except'  by  an 
action  in  equity  to  quiet  title. 

We  think  tlut  the  lower  court  erred  in  sos- 
tainlng  the  general  demurrer  to  the  second 
paragraph  of  the  petition  and  in  ruling  the  ap- 
pellants to  elect. 

For  these  reasons  the  jvdgmfnt  of  the  loirttr 
fumrt  i»  reversed,  and  tJieeoM  in  reman^fd,  with 
directions  for  further  proceedings  consistent 
with  this  opinion. 
Holt.  J.,  did  not  sit. 
Petition  for  rehearing  overraled.      i ' 

Digitized  by  VjOOQ  IC 


m 


KkW  HAHPIHIBB  SOFBKira  COUBT. 


Jolt, 


KEW  HAHPSKIRB  BTJPSBME  GOUBT. 
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Ohailn  A.  SINOLAIB.  FMlUoner. 

(  N,  H,  .)  1 

1.  The  auiffnmeatM  collateral  for  ftit- 
nre  advanoea  of  a  moFtK«c«  executed 
to  secure  u  exiatlng  debt,  ia  not  prohibited  tiy  a 
stBtutozT  proTlalon  tbat  no  estate  coiiTered  la 
morteage  dull  be  held  by  tbo  mortciutee  tor  anr 
obUffation  or  liability  arlsloff  after  tbe  execution 
and  delivery  of  the  mortgage. 

8.  The  mortgai^ee'e  acqnlaitioa  of  tbe 


eqnltj-  of  redemptlfm.  will  not  work  a 
■Mrser  of  the  moFtcaye.  U  during  all  tbe 
time  be  owns  such  equity  tbe  mortaagc  Is  held 
by  one  to  whom  it  bad  been  awlsoed  as  collate rml 
■ecurity  for  tbe  mortgagee's  debt. 

(JuJTn.1891.) 

EXCEPTIONS  by  petitioner  to  rulinpis  of 
the  Trial  Term  ot  the  SUpicme  Court  for 
Grafton  Couoty  (Smith,  J.),  refusing  to  vacate 
a  decree  foreclosing  a  moriKn;;e.  Ocerrutcd. 
The  facts  are  stated  in  tlie  opinion. 
JUeurs.  Bingham  ft  Mitchell«  for  peti- 
tioner: 

This  assignment,  if  treated  as  a  mortgage,  as 


NoiB.  -Absolute  aertonment,  u>A«n  a  mortgage. 

An  abflolute  assignment  of  a  mortgage,  with  an 
agreement  to  sell  tbe  Mme  to  tbe  assignor  on  ro- 
eeivlng  tbe  amount  Intended  to  be  secured,  by  a 
certain  day,  is  a  mortgage.  Clark  t.  Henry,  9 

Oow.B^ 

Where  a  mortgagee  makes  an  absolute  aeslgn- 
menc  of  his  mortgage  debt  and  of  the  mortgage, 
aooh  aaslgnmeot  is  sufficient  to  vest  In  the  assignee 
tbe  full  legal  title  of  tbe  mortgagee  to  the  mort- 
gaged premises,  altboagb  no  words  of  Inberltanoe 
areused.  Barnes  t. Boordaoaa, 8  L. B.  A.  18^ and 
note.  140  Maw- 106. 

Form  and  lufflctcno/  of  atsfgnment. 

An  aastgnmfflit  lo  short  form  on  tbe  back  of  a 
mortgage  may  be  made  by  a  corporation  as  well  as 
by  an  IndlTlduaU  and  without  tbe  appointment  ot 
an  attorney  appearing  in  tbe  Instrument  Chilton 
V.  Brooks.  e»  Hd.  6S(. 

The  omission  of  tbe  words  "  of  Baltimore  City." 
from  the  name  of  tbe  assignor  tn  tbe  assignment 
of  a  mortgage  is  Immaterial,  where  tbe  mortgage 
llaelf  gives  tbm  full  name  of  the  asilgomr  eorptm* 
tion.  and  It  also  appms  ootbebaokof  tbaassiBii- 
nent  Ibid.  ' 

Anasrigmnentneitbarattsatedby  a  witoesi,  hot 
acknowledged  Is  such  manner  as  to  dispense  with 
such  attestation.  Is  not  sufiloleot  to  oonvey  tbe 
legal  title  of  tbe  mortgagee,  but  ooty  ao  equity. 
Sanders  v.  Cassady,  88  Ala.  £46. 

And  tlie  assignee  cannot  execute  a  power  of  sale 
tbereby  gfren,  unless  the  debt  secured  has  been 
transferred  to  talm  so  as  to  pass  tbe  legal  title 
thereto.  Saof  ord  v.  Kane.  8  L,  B.  A.  784,  and  noU, 
U8I11.1W.  See  Sanders  T.Oassady.  as  AbL  MB. 

Bo  an  assbcnmeot  not  imdv  anl  wltkont  pniv 
porUng  to  oonvey  an  estate  In  tbe  land  does  not  ooo- 
fer  tiie  mortgagee's  ClUe  on  tbe  aalgnee  so  as  to 
authorise  bim  to  execute  the  power  of  sole  con- 
tained in  the  mortgage.  Dameron  v.  Bskrldge,  104 

n.cm. 

Yet  the  assignee  of  a  mortgage  can  enforce  It, 
although  there  are  no  apt  words  of  conveyance 
in  bis  assignment  to  carry  the  legal  title.  Johnson 
T.  Beard  <Ala.l  June  18, 1881:  Martlnea  Lindsay 
<Ala.)  Jan.  80, 18BI. 

me  validity  of  the  assignment  of  a  mortgage 
cannot  be  tanpsaobed  Hie  mortgagor  in  a  sutt  by 
tbe  oMlgnee  to  eofaoe  It  Jcdinson  v.  Beard,  sn- 
pra. 

But  on  action  instituted  by  the  assignee  may  be 
-defeated  by  tba  mortgagor  by  showing  that  there 
was  no  leg^  assignment.  Salinas  v.  Poarsall,  24  S. 
C.179. 

Tbe  mortgage  partakes  of  tbe  negotiability  of 
its  principal,  the  note,  without  any  formal  anrign- 
UL^KA. 


ment  or  delivery,  or  even  mention  of  the  foraier, 
and  the  transfer  without  notice  will  not  be  afFcctod 
by  any  undteclosod  Hen  or  secret  tnist.  UoK^r- 
man  v.  Sutton,  8  West.  Bep.  .313, 91  Mo.  519.  Pee 
Carpenter  v.  Longan.  88  U.  B.  16  'Wall,  ill,  21  L. 
ed.  818:  Lewis  v.  Kirk.  28  Kan.  497.  CorUra  tn  Min- 
nesota. Osier  V.  Mlckley.  85  HInn.  £46. 

.AsriffntiMnt  a*  cotloteral  seoorttih 

Where  the  assignment  of  the  notes  and  mort- 
gage was  as  collateral  E>ecurltT.  It  tmnsforred  the 
legal  title,  and  being  for  a  loan,  it  ooosHtttted  a 
mortgage.  Kioe  v.  Dillingham,  78  He.  fB.  Bee 
Fond  V.  Bddy,  118  Btoss.  148;  Gutta  V.  York  Hflr.  Oo. 
16  Ma  m;  Bias  v.  Hufaattan  Oo.  1  Falge.  «,«!<. 
ed.Sor. 

The  assignment  of  a  mortgage  by  the  mortgagee, 
as  oollateral  seouritgr  for  bis  own  debt,  is  in  sub- 
stance a  mortgage  or  pledge  of  the  transrerred  se> 
curlty.  QUbert  V.  Thayer,  S  Cent.  Bep.  ZIS,  101  N. 
Y.800. 

^e  foreclosure  of  tbe  mortgage  asnlgned  ai  col- 
latemt.  and  purchase  by  the  assignee  at  the  sale  aa 
against  the  assignor,  work  no  other  result  than  to 
substitute  tbe  land  for  the  mortgage  in  tbe  hands 
of  the  assignee,  and  to  leave  It  subject  to  tbe  ao- 
signor's  right,  by  payment  of  the  debt,  to  leolatia 
and  bold  his  own  property  dlsotaorged  of  the  as* 
8lgnee*s  lien  upon  It.  Gilbert  v.  Tbayer,  •  Cent. 
Bep.  218, 104  N.  Y.  20);  Hoyt  v.  UarteoM.  18  N.  Y. 
281:  Slee  v.  Manhattan  Co.  supra. 

Where  by  tbe  laws  of  ITew  York  such  assignee  It 
the  "trustee  of  an  express  trust,"  and  may  sue 
without  Joining  the  assignor,  the  Judgment  Is  con- 
olnstve  against  tbe  assignor  as  to  the  amount  of 
the  debt,  not 'only  In  (that  State,  but  in  aU  other 
States.  Ohewv.Bmnagen,aoiT.S.llWalLlfr.fO 
L.ed.«BB.  See  CunmbigB  v.  Monli.  8ft  N.  T.  MS; 
Consldnant  v.  Brisbane.  28  N.  Y.  888;  Bt.  John  v. 
American  Hot.  L.  Ins.  Co.  18  N.  Y.  81. 

Where  tbe  bolder  of  the  assigned  mortgage  takes 
a  conve^noe  ot  the  mortgaged  property  without 
a  Judkdal  sole  and  releasee  tbe  mortgage,  he  may 
be  treated  as  having  wrongfully  converted  the 
property  ot  the  debtor,  who  may  hold  the  creditor 
for  the  value  thereof,  and  have  bis  debt  satisfied 
and  recover  the  balance.  Kelly  v.  Mattock.  88  OaL 
188. 

Wberea  mortgage  of  real  estate  has  been  asrigned 
as  collateral  security  for  a  debt  other  than  tbe 
mortcage  debt,  tbe  pntperty.as  well  after  fore- 
closure as  before,  la  held  for  the  benefit  of  both 
pledgor  and  pledgee,  and  must  be  disposed  ot  for 
the  benefit  of  both.  The  price  bid  at  the  sale  doea 
not  operate  as  payment  upon  tbe  debt  tor  which 
the  mortgage  was  pledged.  First  Nat.  Bankof  Jef- 
fersonvUle  v.  Ohio  FaUs  Car  *  L.  Worin,  20  Fad. 
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it  most  be,  oaoiiot  cot^c  future  advaocea  from 
tbe  sflBKiiee  lo  tbe  assizor. 

Jfe»  aampahire  Bank  v.  Willard.  10  N.  H. 
SIO;  JforAv.OroieeU,  11  N.  H.  251;  Ptige  v. 
Ordteav,  40  N.  R  233;  JeJumn  v.  Riehardmn, 

N.  H.  3SS;MMi  r.  77u>mp»on,B»'N.n.  255. 

In  Hoj/t  V.  Jdartdnte,  16  N.  Y.  234,  the  court 
said,  in  consideriogtbe  effect  of  an  aseigomeDt, 
it  was,  in  effect,  a  moEtffage  of  a  mortcage. 

See  also  Whitneji  r,  MtKinneg,  1  Johns.  Ch. 
146.  2  L.  ed.  2S0. 

The  mortgage,  io  the  banda  o{  an  atsigeee, 
ia  subject  to  the  same  objectioos  and  equities 
that  it  la  In  the  bands  of  the  assignor. 

Freeman  r.  Auid,  44  N.  Y.  50;  <m  t.  Gum- 
mingt,  31  III.  188;  Unton  OMt^  v.  FAfftw,  61 
N.  Y.  88-104. 

Tbe  assieDce.  holing  s  iwHtgage  aa  collat- 
eral aeciir^y,  can  lecoTer  Jodgment  only  for 


tbe  tium  for  >rbicb  tbe  mortgage  can  legally  be 
beld  as  collateral. 

VnderltiU  v.  Atteater,  23  N.'  J.  Eg.  16:  Van 
Detenter  v.  Stiger,  25  K.  J.  Eq.  224;  llotf  v. 
Bramhall,  19  NT  J.  Eq.  74;  Fletcher  v.  Chate^ 
16  N.  H.  88 

As  to  creditors,  even  U  tbe  aesignment  could 
be  beld  as  eecurity  for  future  advancea.  tbede- 
scription  of  tbe  Indebtedness  should  bedeflolte 
in  amount  or  cboracter. 

Pettibone  y.  Gritwoki,  4  Codd,  168, 10  Am. 
Doc.  106;  Hart  v.  OhaOer.  11  Conn.  79;  Bram- 
Aafl  V.  Flood,  41  Conn.  68;  I'uUy  v.  Barloe,  86 
Cal.  802. 

The  aaeigDmeot  of  tbe  mortgage  as  cdlateral 
left  the  general  property  of  the  mortgage  in 
Howry. 

WlueUr  T.  Setebould,  16  N.  T.  898;  Farteea 
y.  Import£r$  A  T.  Nat.  Bank,  90  N.  Y.  488. 


Be|k  ast  Broini  r.  Tykr.  8  Ony,  US:  Hootagme  t. 
Boston  *  A.  B.  Oo.  121  Haas.  01ft  Stevens  T.  Dedfaatn 
loot,  for  Sar.  128  MasL  H7;  Hoyt  v,  Martenae,  IS  N. 
T.  2S1:  Daltoo  t.  Smith,  W  N.  Y.  176:  Smith  v.  Bunt- 
inv,  88  Pa.  118;  Slee  r.  Ibmliattan  Oo.  t  PaJge,  18,  t 

L.ta.m. 

Wbem  the  mortgage  was  foreclosed  without 
makioff  mob  aaslgnor  a  party,  and  the  iHroperty 
•warn  sold  tor  more  tban  the  cl^o  11  was  tnuufened 
to  secure,  and  waa  pnrahaaed  by  the  aarignee,  be 
Is  liable  to  acooant  to  the  assignor  for  the  exoeas. 
^oyt  T.  Hartanse,  fupra. 

Such  sale  and  purchase  work  do  other  result  than 
to  tobetttute  tbe  laud  Sot  tbe  mortgage  In  the 
bands  of  the  assignee,  and  to  leave  It  suhleot  to  the 
aasigoor's  right  to  redeem.  Gilbert  y.  Thayer,  8 
Cent.  Rep.  222,  lU  N.  T.  200;  Dalton  r.  Smith,  88  N. 
Y.  188. 

An  agieemeat  by  the  asstgoee  that  in  case  the 
mortgaged  property  Is  sold  be  will  pay  to  tbe  mort- 
gagee any  sum  obtained  1^  Um  [In  ezoess  of  ihe 
Oebit  for  wbloh  the  mortgage  was  assigned,  will  not 
affect  the  validity  of  a  purchase  by  the  assignee  at 
»  foreoloauie  sale  under  tbe  mortgage.  Eaton  v. 
Booea.  TB  OsL  CO.  See  Henley  v.  Hotaling,  11  OaL 
A  aianasse  v.  Dinkelsplel.  68  GsL  IH. 

ne  goaianty  by  the  owoer  of  a  mortgage,  upon 
■Migiilag  the  same,  against  loss  from  the  mort- 
gage, was  limited  to  the  amount  paid  on  the  asatgn- 
meut.  and  the  plaintiff,  in  delaying  unreasonably 
the  collection  of  the  mortgage,  released  the  mort- 
gagee from  all  liabtltty  on  bis  guaraoty.  Grlfflth 
V.  Bottertson,  15  Hun.  816:  le(niard  MCHrrll,  9 
Paige.  91.  IL-ed.  830. 

MorUfoou  cannot  tratufer  the  tecurity  wUhout  the 
dsM. 

A  mortgagee,  not  In  possession  of  tbe  premises, 
baa  a  asere  ohattri  intereat,  whlcfa  to  tnnsfnable 
tar  a  sale  or  aaslgnmeiit  of  the  mortgage  Itself, 
t<vetberwlth  tbe  debt  for  the  security  <tf  whIohU 
is  glveo.  but  not  by  a  grant  In  fee  of  tbe  land  it 
coven.  Miner  v.  Beekman,  1  Jones  ft  S.  Bfi;  Run- 
yam  T.  Henereau.  11  Johns.  881;  Jacksoa  v.  Bron- 
aoo.  19  Johns.  SO;  Astorv.Hoyt,SWend.816;  Astor 
v.  MQler. f  Paige, 68, S  Ued.8U;  Iado  v.  Shears,! 
Wend.  138;  Stoddard  v.  Hart,  £8  N.  Y.  506;  Kort- 
right  V.  Chdy,  a  M.  Y.  81S;  Varlng  v.  Smyth,  2 
Barb.Cta.U8.  US.  S  L. ed. 560, fi88;  Aymar  t-BULS 
Ji*«.  Ch.  STOi  1  !•.  ed.  nm 

A  Bale,  pledge  or  mortgag«  of  collateral  Interest 
to  tbe  land  by  which  tbe  debt  was  secured  is 
ioeffectual.  and  passes  notbhig,  either  absolutely 
f>r  ooodltiooatly.  Power  v.  Lester,  &  IS.  Y.  683; 
Jacsksoo  V.  Willard,  <  Jobos.  it;  ^oker  v.  Booheeter 
AS. B. Co.  17 N.  Y.2B6. 

A  tzanafer  of  tbe  mortgage  without  the  debt  Is  a 

1SL.R.  A. 


nullity,  and  no  Interest  is  acquired  by  It.  The 
security  cannot  be  separated  from  the  debt  and 
exist  independently  of  it  Herritt  v.  Bartboltck,  86 
H.  Y.  46, 1  Trans.  App.  61;  3  Pom.  £q.  Jur.  IBS. 

The  inotdent  caosot  be  separated  from  the  prin- 
cipal, as  the  latter  always  draws  with  it  tbe  former. 
Power  V.  Lester,  17  How.  Pr.  117:  Cooikt  v.  New- 
huid,  17  Abb.  Pr.  SH;  Brant  v.  CTark.CT  N.J.  Bq. 
2»:  Oaueeo  t.  TomllDson.  2S  N.  J.  Bq.  KK. 

Tbe  debt  cannot  reside  in  one  persoq  and  tbe 
pledge  In  another.  Aymar  v.  Nil.  supra. 

A  conveyance  by  a  mortgagee  to  a  third  person, 
of  the  mortgaged  property,  retaining  to  himself 
the  debt  Intended  to  be  secured.  Is  a  nullity.  Dev- 
lin r.  OolUer  (K.  J.)  Hay  27. 1891. 

Jlaalffmnene      morU/aoe  debt  eorrtes  with  U  the 
Hcmity. 

Tbe  general  rule  to  familiar  that  an  assignment 
or  tianaterof  a  mortgage  debt  carries  with  It  ui 
equitable  right  to  an  assignment  of  the  mortgage. 
BtuitoTantr.Jagnes,ll  AUen,6S3;  Morris  v.  Bacon. 
U8  Maai.  58;  BateavUIe  Institute  v.  Kauffinan,  83  U. 
&  18  Wall.  Un,  21  !<.  ed.  775;  Carpenter  v.  Longan, 
88  U.S.  U  WalLfflttt  L.ed.81^  Barnes  r.  Boardp 
man.  8  L.  B.  A.  786,  Itt  IfasB.  lU. 

In  some  Jnrtodlottoos  it  to  beld  tiut  tbe  mere 
transfer  of  the  debt  carries  the  mortgage  with  It. 
2  Washb.  Seal  Kopb  8d  ed.  U4.  U8. 

TUB  dootrlne  baa  not  prevailed  in  Hassacbusetla. 
Insuebaaaeetbe  mortgagee  would  hold  tbe  legal 
title  in  trust  for  the  purchaser  of  the  debt,  and 
the  latter  mla^t  obtain  a  oonveyanoe  by  a  bill  in 
equity.  Woloott  v.  Winohester,  15  Gray,  161, 161; 
Young  T.  ICIHer,  8  &ay.  UH;  Bamm  v.  Board- 
man,  supra. 

Asidgnment  of  a  debt  carries  tbe  mortgage  with 
it,  and  the  mortgage  can  have  no  validity  sport 
from  tlie  detrt  other  tban  as  an  incident  to  tbe 
debt.  ITnton  Hut.  L.  Ins.  Ca  v.  Slee,  10  West;  lU^ 
150, 128  HL  67;  Olds  V.  Oummlngs,  XI  HI.  188:  Delano 
V.  Bennett,  00  UL  638;  Towner  v.  McClelland,  110 

ni.  MS. 

An  algnment  of  a  note  secured  by  mortgage 
oerrios  witb  It  tbe  mortgage  aeourtty.  WOdsmith 
T.  Tracy,  80  Ala.  268;  llkomBon  v.  Madison  B.  ft  A. 
Asso.  1  West.  Bep.  2SB,  108  Ind.  279:  Leo  v.  Clark.  8 
West  Bep.  205,  80  Mo.  068;  Hagerman  v.  Sutton.  8 
West.  Bep.  812, 91  Ho.  510;  Carpenter  v.  Ixingan.  83 
U.  B-UWalL  071,21  lb  ed.>Ut  Laberge  v.  Ofaauvln, 
2  Mo.  1T9;  Anderson  v.  Baumgartner,  27  Ho.  87: 
Mltohell  V.  lAdew,  36  Mo.  526;  Watson  v.  Hawkins, 
00  Mo.  S60;  Logan  v.  Smith.  62  Mo.  IfiO;  QoodfeUow 
V,  StUlwell,  73  Mo.  19;  Joerdens  v.  Schrlmpr.  77  Ho. 
888;  Boatmen's  Bar.  Bank  v.  Grewe.  81  Mo.  177. 

An  assignment  of  a  note  secured  by  a  special 
mortgage  and  veodor's  privilege  carries  with  it 
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Tbe  coDV^ancef  of  Jane  29  and  December 
:^>1. 1880,  to  Howry,  tbe  mort^gee,  effected  a 
merger  of  tbe  l^al  and  equitable  estates.  This, 
too,  would  be  the  l^al  effect  of  his  deed  of 
November  14,  1888.  to  N.  S.  Mowry. 

Jamet  v.  Moreii.  S  Cow.  246;  14  Am.  Dec. 
470;  Starr  t.  MU»,  6  Jobns.  Cb.  898,  2  L.  ed. 
161 :  MUU  T.  Comttoek,  6  Johns.  Cb.  214. 1 L.  ed. 
1061:  Gardner  t.  Attor,  8  Johni^  Ch.  58, 1  L. 
ed.  640. 

Jfotrt.  J.  W.  BwBiIek  and  E.  O.  Mow- 

rj-,  contra. 

Clark,  J. .  delivered  ihe  opinion  of  the  comt: 
This  is  a  motion  to  vacate  a  decree  for  fore- 
closure of  a  mortgage  by  a  creditor  of  tbe  es- 
tate of  N.  8.  Mowry,  who  at  bis  decease  was 
tbe  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises.   N.  8.  Mowry  died  In 


botb  the  mort«ase  andlthe  Iprlvllege.  Porstall's 
Kuocesslon,  39  La.  Ann.  lOSS;  Haoe  t.  Bruen,  11  La. 
Ann.  81;  Scott  v.  Turner,  IS  La.  Ann.  846;  Jeckel 
V.  Fried.  18  La.  Ann.  Frost  v.  MoLeod,  19  La. 
Add.  80;  Perot  v.  Levasseur,  21  La  Ado.  SSOt  Killer 
T.  Cappel,  88  La  Ann.  284;  Thomson  r.  Hadlson  & 
&  A.  Atao.  1  West  Rep.  M9,  10B  lad.  ZTO:  Loe  v. 
Clark,  S  WesL  Rep.  SOS.  ttO  Ho.  508;  Bagermao  v. 
SuttOD.  8  Wert.  Rep.  812. 91  Ho.  619. 

The  Indorsement  of  mortgage  notes,  and  the 
deUvery  thereof,  operate  as  an  aaaifrnment  of  a 
mortgage  securing  them,  and  transfer  the  same 
equitable  rights  In  tlie  mortgage  that  the  bolder 
had  In  the  not«e.  CoDvetse  v.  Michigan  Dairy  Co. 

Fed.  Rep.  t^  Connecticut  Hut.  L.  Ids.  Co.  v. 
Talbot,  U  West  Rep.  289,  113  Ind.  873. 

The  asstirnee  takes  subject  to  all  equities,  latent 
or  open,  of  third  persons.  The  "equity"  in  such  a 
ease  must  be  some  subsiatlDg  olalm  to  or  against 
the  thing  In  action  itself,  or  the  fund  which  it  rep- 
reaents.  8  Pom.  Bq.  Jur.  169;  Davlea  v.  Auaten,  1 
Tee.  Jr.  847,  per  Lord  Thurlow;  Mangles  v.  Dixon. 
3  H.  L.  Can.  708,  781;  Be  bee  v.  Bank  6t  New  York. 
1  Johns.  888.  698;  Bush  v.  Lattarop,  Zt  N.  Y.  S36; 
Behafier  v.  Brtlly.  BO  N.  Y.  «1:  Union  Oolteire  v. 
Wheeler.  61  N.  Y.  88;  Oreeoe  v.  Wamiok,  64  M.  T. 
fiO.  K4, 2SS:  Hurray  v.  Lylbuni,  8  Johns.  Ch.  441, 
448, 1  L.  ed.  440, 444. 

The  mortgagee  tiaving  transferred  tbe  note  and 
received  the  consldrntion  therefor,  11  would  he 
Inequitable  for  htm  to  deprive  the  assignee  of  any 
pert  of  Its  value,  by  insisting  upon  a  priority  or 
even  an  equality  of  rig'ht  in  sharing  the  iDsufflcieat 
proceeds.  8  Pom.  Eq.  Jur.  187;  McCllntlo  v.  Wise, 
S6  Oratt;  448;  Bteveofwa  v.  Black,  1  N.  J.  Bq.  838; 
Salsman  v.  Creditors,  t  Rob.  (La.)  241;  Ventreee  v. 
His  Creditors,  SO  La.  Ann.  859;  Wnterman  v.  Hutat, 
8  B.  1. 298;  Biyant  v.  Damon.  6  Qray,  664;  Warden 
V.  Adams,  IR  Mass.  238;  Cultudi  v.  Brwln,  i  Ala.  468: 
VtH-wood  V.  J>eboney,  6  Bosh,  174;  Clowes  v.  IMck- 
raaon,  5  Johns.  Cb.  9BS.  1  L.  ert.  1068:  Pattison  t. 
Hnl),9  Oow.  747;  HeehRDlcs  Bank  v.  Bank  of  Niag- 
ara, 9  Wend.  410. 

But  the  following  cases  hold  that  they  iMrth  share 
rattttdy:  Donly  v.  Hays,  17  6erg.  ft  B.  400;  DIson 
V.  Oayville,  44  Md.  87%  MoCaaaahan  v.  Chambers, 
1  T.  B.  Hod.  48;  Beldlng  v.  Ifenly,  21  Vt  UO;  Tan 
Rensselaer  v.  Bttf  ord,  Hopk.  Ch.S69.SL.  ed.  m. 

Alignment  of  bonds  secured  hy  mortgoQt. 

An  assignee  of  bonds  seoared  by  mon  joiffe  lakes 
subject  to  the  equities  existing  between  bis  aB!>igoor 
and  a  purchaser  subject  to  tbe  mortgage,  and  can- 
not hold  tbe  latter  personally  liable  for  the  debt 
where  the  nsslgDor  taiu  entered  into  a  vMA  agree- 
ment Uwt  such  puTotaaser  ahall  not  t>e  held  per- 
sonally liable.  Dnnoan  V.  nnn,  78  Iowa,  688, 
ISUKA. 


the  spring  of  1889,  insolvent.  Tbe  petlttooer 
l>ecame  a  creditor  of  N.  8.  Mowry's  estat*  in 
October,  18ij9,  by  an  assignment  oiT  a  Judgment 
against  Mowry  and  oifaers.  Tbe  foreclosuro 
proceedings  were  by  bill  io  equity  flted  No- 
vember 6,  1889,  in  which  the  administrators 
upon  the  estate  of  N.  8.  Mowry  were  made  de- 
feodaoU;  and  at  the  March  Term,  1890,  tba 
bill  was  ordered  taken  as  confessed,  and  a  de- 
cree  rendered  tbat,  unless  tbe  defendants  pay- 
to  the  plaintiff,  within  mxtydays  from  March 
16,  1890,  the  sum  of  $24,902.16,  with  interesi 
mm  that  date,  and  costs  of  aait  taxed  at  ilO.- 
7B,  a  writ  of  possessloa  Issite  to  the  plaiotin  to 
put  aod  secure  it  In  poeeession  of  the  premfseK. 
A  writ  of  possession  issued  May  30,  and  ihe 
plaintiff  was  put  In  possession  May  21,  1890. 
At  tbe  September  Term,  1890.  the  motion  to 
vacate  tbe  decree  was  made,  and  denied  sul>- 


Tbe  holder  of  non-negotiable  bonds,  secured  by- 
mortgage,  with  coupons  attached,  indorsed  and 
transferred  before  due.  takes  subject  to  tbe  de- 
fenses between  the  origlna]  parties.  BiohardsoD  v. 
Woodruff,  ao  Neb.  1&& 

The  aaalgnee  of  a  bond,  with  notice  of  the  ille- 
gality of  the  contract  wblch  forms  tbe  considera- 
tion, will  not  be  protected  by  e  declaration  of  do 
set-off.  Oriffltbs  v.  Sears,  8  Gent.  Rep.  840^  118  Pa. 
688:  Duqueane  Baok^  App.  71  Pa.  488;  Pom.  Bq. 
Jur.  1 7ia. 

Ao  BsslgDment  of  a  mortgage  wbieh  did  not  eXr 
pressly  assign  the  bond,  but  stated  tbat  the  mort- 
gage was  made  to  secure  ttie  paymeot  of  a  certain 
sum,  "according  to  the  condltfons  of  tbe  bond 
accompanylDg.  the  same,"  is  a  valid  esstirnnient  of 
the  bond,  rates  County  Nat.  Bank  v.  Baldwin,  4& 
Hun.  m 

Where  an  assignee  of  a  bond  and  mortgsare 
allowed  tbe  mortgagee  to  take  the  «Hinc  for  t)ie 
purpose  of  getting  dates,  or  for  some  purpose 
other  thao  to  sell,  and  tbe  mortgagee  sold  tfaem,  it 
was  held  tbat  such  assignee  had  not  parted  with 
the  possession  so  as  to  destroy  his  Ilco.  Ibid. 

Parties  bave  a  right  to  make  a  contract  giving  an 
assignee  of  a  fracdnoal  part  of  a  Inmd  and  mort- 
gage priority  of  payment.  11iayer*8  App.  ^l*a.1  8 
Cent.  Rep.  479;  Patrick's  App.  106  Pa.  866;  Donley 
V.  Hays.  17  Serg.  ft  R.  400. 

A  bond  aDd  mortgage,  allAough  origbinlty  exe- 
cuted for  a  different  purpose  and  wltboui  c^nold- 
eretlon.  are  valfd  and  enforceable  in  the  hands  of 
the  assignee,  where  mortgagor  ciecutes  an  agree- 
ment consenting  to  the  assignment,  and  oovennnts 
that  there  is  due  and  unpaid  the  full  amount  pur- 
porting to  be  secured  by  the  l>ond  and  .mortgage. 
Houseman  v.  Bodlne.  122  N.  T.  IfiS. 

Amiatment  of  notes  secured  by  mortgagt. 

Tbe  Bssfgoment  of  one  or  more  notes  made  to  the 
same  person  and  semred  by  a  mortgage  operates 
as  an  assignment  pro  taMnOf  the  mortgage,  and 
that  the  holders  of  the  several  notes  bave  priority 
of  Hen  In  the  order  In  which  their  respeciivede- 
mands  become  due.  Tbe  notes  so  assigned  stand 
as  BO  many  successive  mortgagee.  Parkhm-st  v, 
WatertowD  S.  E.  Co.  6  West.  Rep.  SB4.  lOT  Ind.  r»61: 
Sturtebaker  Mfg.  Co.  v.  McCargur,  20  Neb.  .jOi;  Blair 
V.  White,  fll  Vt.  110;  State  Bank  v.  Tweerty.  B  Blackf. 
447;  Hough  t.  Osborne,  7  Ind.  140;  Davis  v.  Lanjra- 
dale.  41  Ind.  399;  Doss  v.  DItmai-e.  7Q  Ind.  451;  Tbo 
Bank  of  United  States  v.  Covert,  13  Ohio,  840. 

So  an  Indorsee  of  a  part  of  such  notes  so  secured 
by  mortgage  Is  entitled  in  equity  to  payment  out 
of  tbe  mortgaged  fund.  In  preference  to  tibie  notes 
retained  by  the  mortgagee  and  asslgDor,  although 
tbe  notes  so  assigned  may  fidl  due  subseouently  to 
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Ject  to  ezcqition.  The  petitioner  does  not 
charge  uy  fraud  on  the  part  of  tbe  edniioia- 
iralonof  Mowry'a  estate  io  Dot  rflsisting  the 
foreclosure  oor  offer  to  redeem  the  mortgage, 
but.  as  tbe  right  of  the  petitioner  to  appear  is 
not  qaesliOD^,  we  express  no  opioioo  upon 
thit  pdot  The  facts  stated  show  oo  error  ia 
tiw  decree  of  foreclomre,  and  tbe  motion  to 
nctlevas  rightfully  denied.  The  mortgage 
wai  fiTCD  Juiuarf  23, 1877,  by  the  Waumbeck 
Lunuo- Company  to  W.  O.  R.  Mowry  to  »&• 
rare  a  note  dated  October  1,  1876,  parable  on 
dntaod,  for  120,282.28,  no  part  of  which  has 
erer  been  paid.  April  27,  1878,  W.  Q.  R. 
Mowiy  aadgned  the  mortgage  to  the  plaintiffi 
"ti^tber  with  »ll  the  dera,  elaims,  and  de- 
niiDdsapon  which  the  Mmeia predicated,  with 
ail  tbe  rights  thereunto  in  any  wise  appertaln- 
115."  as  Kcurity  for  tbe  repayment  to  the  plain- 


tiff of  98.975,  and  aajecnrity  forall  other  aams 
of,  money  for  which  he  was  then  indebted  or 
liable,  or  might  tberearter  become  liaUe,  to  the 
plaintiff.  June  29,  1880,  Obarles  G.  Smith,, 
assignee  in  bankruptcy  of  Waumbeck  Lumber 
Company,  conveyed  the  mortgaged  premises  to 
CbarlaB  A  Sinclair,  and  on  the  same  day  Sin- 
clair conveyed  one  undivided  half  to  W.  O.  R. 
Mowry,  the  mortgagee;  and  on  December  8, 
1880,  he  ccmveyea  the  other  half  to  MoKean 
and  Fletcher;  and  on  December  81,  1880,  Hc- 
Eean  and  Fletcher  conveyed  their  half  to  W. 
G.  R.  Mowry;  and  on  November  14,  1883, 
W.  Q.  A.  Mowiy  conveyed  tbe  premises  to  N. 
6.  Mowry.  Each  of  these  conveyaucea  were 
made  subjeot  to  tlH  mortgage  from  the  Waum- 
beck Lumber  Company  to  W.  G.  R.  Mowry, 
Upon  these  facts,  as  against  W.  Q.  R.  Mowry, 
the  plaintiff  is  entitled  to  a  decree  for  the 


ihote  icteln^  br  the  mortgagee.  Peopled  Bav. 
hskot  Bvansvilla  v.  Finney.  63  Ind.  4/0;  Bbaw  v. 
.\ewe(»i,  n  Ind.  336;  poos  v.  Dltmars,  70  Ind.  4S1. 
Sfe  aJao  EUcbardsoo  V^  MoKim.  20  Kan.  810;  2  Jones, 
Xorifc.  a  1«»-1TD1:  Hechanlca  Bank  t.  Bank  ot 
S'mtm,  9  Wend.  410;  Bryant  v.  Danon,  S  Qray, 
W:  Wright  v.  Faricer.  t  Aik.  Sift  Honroae  v.  flto 
CMifOfa.  2  Bob.  (LaJ  ttO;  Wlnten  v.  TrankUo 

Cpon  ueiyoment  of  a  mortgage  seourlDg  several 
ti«M,ooe  of  whloh  ia  overdae,  tbe  aaaignee  takes 
•object  to  anrequltleii  existing  between  the  mort- 
nrorand  mortgagee  In  respect  to  the  notes  not 
te.  Abele  V.  MoQuigaD,  TS  Hioh.  41&. 

Where  tbe  mortgagee  retains  the  remainder  of  a 
tmetot  ootea,  the  assignee  Is  enttUed,  as  against 
the  mortgagee,  wltttout  regard  to  tbe  order  in 
vticb  tbe  notes  held  br  tbe  two  parties  mature. 
Andenoa  t.  Sharp,  4  West.  Bep.  44S,  U  Oblo  St.  £80: 
Pukbum  r.  WatertowD  8.  E.  Co.  S  WesL  Bep.  264, 
MTIoiLGM.  See  State  Bsnk  V. Tweedy. 8  Blackf. 
te-.  Hongta  V.  Oabonw.  7  Ind.  140;  Davis  v.  Langa- 
McU  [ad.  m-.  Doss  v.  ZHtmars.  10 lad.  4SI:  Bank 
«t  t'nited  SUtea  v.  Cktvert,  U  Ohio,  m 

The  ustfomeot  cairfes  wltta  it  tbe  right  to  pay- 
Btntfnnn  tbe  prooeedsof  the  land  of  tbe  notes 
ssdriied  In  preterenoe  to  those  retained,  though 
tb»sKlgnment  was  made  without  reoonise.  Jen- 
Hm  V.  Hawkins.  34  W.  Va.  T». 

One  of  two  notes  asslirned  after  maturity,  the 
'*i»er  aKlgned  before  maturity  to  another  person, 
*  utlDfuished  where.  t>etween  the  assignments, 
uk  uignor  takes  in  exobanse  a  part  of  tiiemort- 
SM«d  property  worth  more  than  the  note  assigned 
titer  ite  maturlCy.  HaasacbusettaLoan  A  T.  Co.  v. 
MMilton  (Iowa)  OcL  1«,  1890. 

AiOviMofmortoaotUilmmlileettoeqtltkB. 

netssignee  of  a  mortiiaffe  takes  It  not  only  aub- 
>atoal]  the  equities  existing  between  the  parties 
>•  tbe  instrument,  iMit  also  to  all  equities  wtaloh 
thM  peistma  conld  enforce  agahist  Uie  assignor. 
«iabv.LatbH>p,aN.T.(ia6;  Schafer  v.  BeiUy,  80 
K.  T.  O;  Colon  College  v.  Wbeeler,  81  N.  T.  88: 
Srtfoe  V.  Wamick.  64  N.Y.ZXi;  Crane  v.  Turner, 
C  N. OS;  WeMbrook  v.  Oleason.  70  H.  T.  23;  Tem- 
Pie  V.  Vhlttier.  S  West.  Bep.  144,  IIT  III  28ft  Ranuey 
T-  Rtfdy.  1  West  Bep.  B.  48  Oblo  SI.  187. 

And  the  Recording  Act  lias  no  application  to  pro- 
tK(  tbe  asBiirnee  BKalnat  a  defense  founded  upon 
•Kb  equtty.  Freer  t.  Sweet,  US  N.  T.  454;  Schafer 
<-  BsQIy,  tupra. 

IhesHlgneeof  a  paid  mortgage  of  real  estate 
K  subject  to  tbe  defense  that  Ithas  l>een  paid, 
ikboagb  It  ia  not  satMled  of  reccurd.  Bedin  v. 
■rnhaii.4aMlnn.28a. 

It  ii  a  general  rule  that  the  assignee  of  a  oboae  in 

ULRA. 


sctfOD  takes  it  subject  to  all  equities  to  which  It 
would  be  subject  in  tbe  hands  of  the  aseiffnor. 
United  SUtes  v.  Sturges,  1  Paine,  631;  De\rolt  v. 
Howland,  2  Faine.  388;  Toot  v.  Ketcbum,  15  Vt.  358, 
40  Am.  Dec  870;  Hott  v.  Clark,  fi  Pa.  390,  40  Am. 
Deo.  880:  Huixay  V.  I^lbum.  2  Johns.  Cb.Ul.lh. 
ed.  440;  Kleeman  v.  Friable,  63  111.  484;  Clute  v.  Rob- 
ison,  2  Johns.  505;  Willis  v.  Twambly,  18  Mara.  204; 
Olds  V.  Cummlngs.  81  111.  188:  Da  vies  v.  Austen,  1 
Ves.  Jr.  249:  Covell  v.  TradeamanTs  Bank,  1  Paige, 
18^2L.ed.S0O. 

Although  the  assignee  had  no  equitable  notice  of 
any  equitable  Hen  upon  the  mortfraged  premises, 
themortgagOr  may  claim  the  same  rights  against 
hintasbeooiildagainet  the  mortgagee.  Hubtwrd 
V.  Turner,  8  McLean,  S34:  2  Hov.  Frauds,  133;  Nor- 
risb  V.  Marshall.  6Madd.  481. 

On  general  principles  tbe  mortgagor  may  claim 
tbe  same  rights  against  tbe  assignee  of  tbe  mort- 
gage as  be  could  against  the  mortgagee.  A  pay> 
ment  to  the  mortgagee,  subsequent  to  the  assign- 
ment.  of  which  the  mort^affor  bad  no  notJoc,  will 
be  altowed  against  the  assignee.  If  tbe  mortgagor 
have  any  set-off  or  mutual  credit  against  the  mort- 
gagee, it  is  not  affected  by  tbe  aBSlgaraent.  Hull- 
bard  V.  Turner,  mpra:  Niagara  Bank  v.  Rosevelt.  9 
Oow.  411^  8  Hov.  Frauds,  UB;  N<»rlsb  v.  Marshall, 
supra. 

But  the  assignee  of  a  mortgage  takes  ft  dlscbtirKeil 
of  tbe  equities  of  persons  not  parties  to  it,  of 
which  he  has  no  nottoe.  BIgley  v.  Jones,  S  Cent. 
Kep.  074,  U4  Pa.  810;  Mott  v.  dark,  0  Pa.  800;  Pryor 
V.Wooa,8]Pa.l42. 

Bo  the  rule  that  the  assignee  ot  a  mortgaoe  takes 
it  subject  to  all  equities  to  which  it  would  be  sub- 
jeot ta  the  bands  of  the  assi^mor  does  not  embrace 
equltfes  or  Menaei  springing  from  defiiult,  or 
even  fraud,  of  the  aaslffuor,  committed  subsequent 
to  the  assignment,  and  which  had  no  existence  and 
were  simply  possibilltlee  at  the  time  of  the  align- 
ment. The  rule  excludes  defenses  and  rights  after 
the  assignment.  Bush  v.  CuBhnian,27N.J.  Eq.l84; 
COmtab  V.  Bryan,  10  N.  J.  Bq.  146:  Losey  v.  Simp- 
son, 11 M.  J.  Eq.  2S8;  Coeter  v.  Orlswold,  4  Bdw.  Cb. 
874. 8  L.  ed.  010;  2  Lead.  Gas.  Eq.  PI.  238. 

Nor  does  the  rule  Include  latent  equities  io  favor 
of  third  persons  in  the  sutiject  Involved  In  the  as- 
signment, of  which  he  had  no  notice.  White  it  is 
the  duty  of  the  purchasser  to  Inquire  of  the  mort- 
gagor,  he  la  not  required  to  Inquire  of  the  whote 
woild  as  to  latent  equities.  Hllvennan  v.  Bullook, 
06  111.  10:  Moore  v.  Holcombe,  8  Lelgfa,  807,  U  Am. 
Dec.  087:  James  v.  Horey.SOow.  898:  Hovey  v.HOl. 
8  Lans.  ITS;  Tlson  v.  People's  Sav.  &  Loan  Aeso.  87 
Ala.  881;  Livingston  v.  Dean.  2  Johns.  Cb.  480,  1  Ii. 
ed.467;  Livingston  v.  Hubbs.  8  Johns.  Ch.  813, 1  L. 
ed.47Di  Mott  v.Clarfc,9  Pa.  800;  Redfeam  T.Fer* 
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■moimt  of  his  IndebtediMH  to  the  plaintiff,  for 
irblcb  the  mortgaee  Is  bdd  as  eollateni  secar^ 
itj,  and  that  was  the  amount  allowed  Id  the  de- 
eree  of  foreclosure.  Assuming  that  the  estate 
of  N.  S.  Mowry  holds  both  the  right  of  the 
Waumbeck  Lumber  Company,  the  origfDal 
mortgasor,  to  redeem,  and  the  right  of  W.  G. 
R.  U0WI7  to  fulfill  the  condition  of  tbeaasfgn- 
ment  to  the  plaintiff  by  paying  tbe  Indebtednesa 
for  which  ^e  mortgage  note  is  held  by  tbe 
plalDliff  as  collateral  security,  these  rights  be- 
ing acquired  from  W.  <J.  R,  Mowry,  both  the 
estate,  and  the  creditors  of  the  estate,  are  bound 
by  the  terms  of  tbe  assignment  of  tbe  mortage 
to  the  plaintiff. 

Tbe  motion  to  vacate  the  decree  Is  based  up- 
on the  claim  that  the  assignment  of  the  mort- 
gage to  tbe  plalntifl  was  valid  only  to  the  ex- 
tent of  |8,97&,  tbe  actual  IndebtednesB  of  W. 
O.  B.  Howry  to  tbe  plaintiff  at  the  time  of  Uie 


transfer,  and  that  the  stipalatloa  In  (he  assign- 
ment  coveriog  future  indebtedness  Is  lepugnant 
to  Gen.  Laws,  chap.  186,  §  8,  and  inoperatiTe. 
It  is  also  claimed  that  tbe  conveyances  by  Sin- 
clair, Juo"  28,  1880,  and  by  McKean  and 
Fletcher.  December  31,  1880,  to  W.  G.  R. 
MowiT,  tbe  mortgagee,  extlngoished  tbe  mort- 
gage title  by  merger,  ezceptlne  as  to  tbe  exist- 
ing indebtedness  of  W.  G.  R.  Howiy  to  the 
plaintiff.  The  fact  that  the  assignment  of  the 
mortgage  to  the  plaintiff  covered  future  ad- 
vances did  not  change  the  character  of  the  debt 
secured  by  the  mortgage.  Seciioo  3,  chap.  186. 
Gen.  Laws,  provide  uiat  "no  estate  conveyed 
in  mortgage  shall  be  holden  by  tbe  mortgagee 
for  tbe  payment  of  any  sum  of  money,  or  the 
performance  of  any  other  thing,  the  obligation 
or  liability  to  the  payment  or  perfonnauce  of 
which  arises.  Is  made,  or  contracted  after  tb«> 
«Kcution  and  delivery  ei  such  SHMrtgage." 


rier,  1  Dow,  P.  C.  60;  Cltite  v.  Roblson,  t  Johns.  fiO; 
Ords  V.  CummfnsB.  81  HI.  188;  Firor  v.  Wood,81Pa> 
143;  Westfall  v.  Jones,  28  Barb.  10. 

On disohanK  cf  debt morfoapee  revarOtd  aslnatee. 

Tbe  mortgagee  or  his  sssisns,  after  a  dlscharere 
of  tbe  debt  or  liability,  is  reaarded  as  a  trustee  for 
the  mortBaRorand  his  antirns,  and  holds  tbe  prop- 
ertr,  if  at  alU  under  an  obligation  to  reoonvey,  and 
thus  fulfill  that  resaltlnff  trust.  Upham  v.  Brooks, 
SWoodb.*H.413;  Aymar  T.  Bill,  6  Johns.  C!h.  WO. 
Il..ed.ll7& 

Ihe  assiffnee  of  a  note  and  deed  of  teust  securing 
the  same  is  not  authorized  to  appoint  a  new  trustee, 

hj  a  provision  In  the  deed  etopowertng  the  ceetuU 
que  trust  "  or  their  legal  reyreecntatlvee"  to  make 
such  appointment.  Fuller  v.  Davis,  63  Miss.  78. 

A  mgrtfaitee  who  assigns  tbe  debt  holds  the  legal 
title  to  the  Tnortsage  entirely  for  the  benefit  of  the 
asslimee,  and  retains  no  title  wblch  he  can  assert  In 
any  Eictlon  or  proceeding;  and  payment  to  the  as- 
signee revests  9il  title  In  the  mortgagor.  Barnes 
T.  Boardman,  8  L.  B.  A.  785,  and  note,  14t  Jfoss.  100. 

A  mortgagee,  or  his  assigns,  is  precluded  by  Ala. 
Code  from  claiming  title  under  the  mortgage.  If 
tbe  mortgage  debt  has  been  paid,  although  the' 
mortgage  and  payment  were  made  before  tbe  pas- 
sage of  the  Aot.  Abbettv.7tege(Ala.>lbir20,18n- 

But  a  mortgagee  cannot  tfe  requited  to  release 
one  of  several  lots  covered  by  the  mortgage,  upon 
the  payment  of  the  proportionate  share  of  such 
lot;  but  the  whole  amount  of  the  mortgage  must 
be  paid  by  the  owner  of  any  lot  who  dosires  to  re- 
deem. Coffin  V.  Parker,  127  N.  T.  U7. 

A  clause  In  an  assignment  of  a  mortgage,  that  it 
Is  "without  recourse  ...  In  any  event  whatever.' 
cannot  prevent  the  assignor's  liability  for  a  fraud- 
ulent representation  as  to  what  had  been  paid  to 
him  upon  the  mortgage.  Heiterr,  Bast,  125  Pn.SZ. 

Evidence  of  payments  made  toe  mortgag«e,wI  th- 
ou t  suing  tbe  mortgagor,  at  times  not  specified,  is 
losulBclent  to  defeat  the  mortgageln  the  bands  of 
an  asEdgnee  under  an  asalgnmcQt  made  by  the 
mortgagee  In  bblffeUme.'  Vau  v.  Brunette  (Wis.) 
April  9. 1891. 

Any  assignee  of  a  mortgage  Is  liable  to  the  pen- 
ally imposed  by  Neb.  Comp.  Stat.,  cbap.  73,  S  £9,  for 
refusal  or  neglect  to  execute  a  discharge  afterpay- 
ment, although  no  formal  adslgument  Is  made  on 
the  mortgage.  Daniels  v.  Densmore  (Neb.)  May  6, 

mu 

Priority  amortg  <w»iffnet$. 

Tba  order  of  the  respective  asslgnmenti  la  wholly 
Immatwial  upon  the  rights  of  priority'  anlong  the 
oarigne^  8Pom.B4.Jur.l84;Winteniv.Finttk[In 
Bank.  83  Ohio  St.  SSO;  Bank  of  United  States  v.  Co- 
13  L.  R.  A. 


vert.  13  Ohio,  HQ-,  People's  8av.  Bmk  of  Evansville 
V.  Finney,  68  Ind.  400;  Does  LlMtmars,  70  Ind.  151; 
Stanley  v.  Beatty.  i  Ind.  184;^ougti  v.  Osborne.  T 
Tnd.  IM^  Murdock  v.  Ford,  17  Ind.  88;  Davis  v. 
LanK8dBle,4I  Ind.  880;  Crouse  v.  Holman,  19  Ind. 
90;  State  Bank  v.  Tweedy,  8  Blaokf.  447;  Herrington 
V.  McOollum.  78  BI.  476;  Funk  T.  HoKeynolds, 88  111. 
481;  Koeeter  v.  Burke.  81  111.  488;  Vaneant  v.  All- 
mon,  28  III.  30;  Flower  V.  Biwood,  OS  111.  488;  Gard- 
ner V.  Diederiohs,  41  HI.  IfiB;  Walker  v.  Scbrelber. 
47Iowa,  GE9;  Orapeogether  r.  Fejervary,  B  Iowa. 
108;  Rankin  v.  Major,  0  Iowa,  287;  Hinds  v. 
Hooers,  11  Iowa,  211;  Sangeterv.Love,llIowa,S80; 
Jfassle  V.  Sharpe,  18  lows,  S4S;  Isett  v.  Lucas,  17 
Iowa,  S03:  Wood  v.  Trask.  7  Wis.  MO;  Marine  Bank- 
V.  International  Bank,  0  Wis.  ffT;  Lyman  v.  Smith. 
31  Wis.  874;  Mftchell  v.  lAdew.  86  Mo.  686:  Thomp- 
son  V.  Field,  36  Mo.  3t();  BlUs  v.  lAmme,  48  Mo.  158; 
IHchardflon  r.  McKIm,  80  Kan.  840;  Qwatbrneys  v. 
Ragland,  1  Rand.  406;  Wilson  v.  Rayward.  6  Fla.  171; 
Hunt  V.  Stiles,  10  N.  H.  460;  Oilman  v.  Moody,  43N. 
H.  289;  Phelan  r.  Olney,  6  Oal.  476;  Qrattan  v.  Wig. 
gins,  28  Cal.  10.  For  a  oritidsm  on  Ibis  doctrine,' 
see  Granger  v.  Crouch,  88  N.  T.  484, 00. 

If  the  assignee  of  a  note  flist  maturing  debiys  In 
enforcing  his  security,  even  though  the  second  and 
other  subsequent  notes  should  have  become  due 
and  payable,  his  priority  Is  not  thereby  lost  Toy- 
man y.  Smith,  31  Wis.  874;  People's  Sav.  Bank  of  Ev> 
anBvllle  v.  Finney,  sMpm. 

When  a  Judgment  at  law  has  been  recovered  on 
a  note  by  its  holder,  the  judgment  takes  the  place 
of  tbe  note  In  the  order  of  priority  under  the  mort- 
gage. Funkv.MoR^no]dB,88IU,481. 

According  to  this  rule  it  would  be  iraposolble  for 
a  holder  of  a  note  or  notes  first  Diaturfag,  to  Core- 
close  the  mortesse  entirely,  and  by  a  sale  of  the 
premises  cut  off  the  rights  of  the  otber  holders. 
Cooper  V.  Ulmann.  W^lk.  Cb.  (Mlcb.)  SSt;  Wilcox  v. 
Allen.  30  Mich.  160;  Donley  v.  Hoyp,  17  fcrg.  4  B. 
400;  Hancock's  App.  84  Pa.  IBS;  Dixon  v.  Clnyville. 
44Md.  573;  Chew  v.  Buohanao.  30  Md.  367:  Andrews 
V.  Hobgood.  2  ten.  693;  Smith  r.  Cunninglinm,  S 
Tenn.  Cb.  565:  Ewing  v.  Arthur,  1  Bumpb.  .^87; 
Parker  v.  Mercer.  6  How.  (Miss.)  830;  Henderson  v. 
Hcrrod,  10  Smcdes  Sc  M.  831;  Bank  of  England  v. 
T^rleton,  S3  Miss.  173;  Pugh  v.  Holt.  27  Hit's.  461; 
JelTetson  College  v.  Prentiss,  28  Hiss.  48;  Adams  v. 
Lear. 3 1^.  Ann.  144;  t>elesplnev.CBmpbe;i,52Tex. 
4;  Parifl  Excb.  Bank  v.  Beard.  49  Tez.  ^  Bobert- 
son  V.  Guerin,  50  Tex.  317. 

An  a!«ignm('ut  of  a  certain  share  in  a  morlgnge. 
with  no  agreement  as  to  priority  of  Hen,  although 
the  mortgage  Is  for  separate  Installments,  leavee 
tbe  paHles  with  equal  chiims  nnd  witboiA preFerb. 
ence.  Jennings  V.  Moore,  88  HIcb.  28L 
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The  asrininMDt  of  *  mortgage  glTeo  for  an  ex- 
iMng  debt,  as  security  for  fature  adTsnoes,  Is 
ntrt  withiD  the  prohibition  of  the  statute.  The 
foreclomire  proceedings  ore  based  ttpoD  the 
original  mortgage  debt,  and  the  plaintiff  la  en- 
titled, as  against  W.  Ot.  R.  Mowiy,  the  mort- 
gagee, and  assignor  of  the  mortgage,  and  all 
paitie*  deriving  tiUe  from  bim  with  notice  of 
the  enignmen^  to  a  decree  for  tbe  vmount  of 
Its  claims  sgdnst  W.  Q.  R  Howry,  for  which 
the  mortage,  by  Vbie  terms  of  the  usfgnment, 
is  held  as  collateral  securi^,  not  ezceedlDg  Oie 
•moam  of  the  mortgage  debt 


Tbe  claim  that  tte  mortgage  4At  beeune 
eiTttngaished  by  meroer  is  not  sustained.  By 
the  assignment  of  tbe  note  and  mortnge  to 
tbe  plaintiff,  April  37. 1878.  W.  G.  R  Mowry 
parted  vlth  his  title  as  mortgagee,  whldi  he 
never  regalDed;  and,  when  he  acquired  tbe 
title  of  the  mortgagor  two  Tears  afterwards, 
there  was  no  mergw.  because  there  was  no 
noion  of  estates. 

RoeeptionM  ourrulecL 

BasHh,  .K,  did  not  stk.  The  otben  con- 
curred. 


ALABAHA  SUFREUB  C0T7BT. 


AHERICAN  FREEHOLD  LAND  HORT- 
OAGE  00.  of  London,  Umtted, 

n. 

Vllliam  B.  SBWEIiL  «f  at. 


<  Ala.  » 


1.  A  mortgagorwho  baa  conTeyd  the 
l*»da  to  a  ttilnl  person  oanoot  ezerotoe  any  eteo- 

'  tloa  as  to  re«tanpfilon  from  foreoloaore  aaJe. 

S.  A  erosa-bill  Ibr  eanoellatioa  of  a, 
eon  tract  aned  upon,  on  tbe  gronod  of  nsary, 
must  be  disiDined  if  Itfalls  to  offer  todoeauttr 
hr  payln*  prinidpal  and  letml  Interest 

1.  Alou  Is  SUB  AlalMW*  coatsMt  wbOD 
tbeapidleatlon  Is  made,  the  mcmty  paid  over  to 
tbe  borrower,  aod  the  notes  »aH  uMrtguge  exe- 
cutfld  In  ttaat  State,  aHfaousb  the  debt  Ib  made 
pajable  in  Kew  York  and  tbe  money  was  eent 
from  tbut  State  to  the  mortgagee's  agent  In  Ala- 
bama to  be  paid  over  on  the  execution  of  the 
papers. 

4.  XnconelateBey  or  rapnciuuicy  of  air 
la^mtlons  ts  waived  by  muire  to  demur. 

(April     URL)  "  ' 

APPEAL  by  complainant  from  a  decree  of 
the  Cfaaocery  Court  for  Ebnoie '  Coonty 
dinDi«siDg  a  bill  filed  to  confirm  in  isnuplain- 
aat  a  liile  to  land  acquired  by  It  ataaale  under 
a  mortgage.  Betertid. 
l^e  nets  are  stated  in  the  milnioD. 
JWmFt.Wabb  ft  TUlouui  and  OaldweU 
Bimdahfcw»  for  appellant: 

Tbe  expreaftion,  "No  foreign  corporstlou 
iball  do  any  business  in  this  State,  wltboat 
bsving  at  least  one  known  place  of  bnsinees," 
does  not  include  appellant's  loan  of  money  to 
HeweU. 

Christian  v.  American  F.  L.  Mortg.  Oo.  89 
Ala.  196:  3  Morawetz,  Priv.  Corp.  g  662; 
BfrnitaNe  L.  Attar.  Btc  v.  Vogel,  76  Ala.  441; 
Beard  v.  Union  A.  Pub.  Oo.  71  Ala.  60;  Peo 
rU  V.  Tax  Oomrt.  28  K.  Y.  343;  Oohrado 
Oseper  Mfg.  Co.  T.  Shrguaon,  18  Am.  <fe  Eng. 
Coi^.  Cas.  178;  Ztoty  y.  Miehigan  Cent.  B.  (h. 
B  Abb.  Pr.  437;  8taU  t.  Smt'M,  68  Miss.  — ; 
Jaktar  r.  Awwt,  49  Miss.  689:  Utttttd  States  v. 
Amertean  BeU  Teleph.  <h.  99  Fed.  Rep.  17,  88; 
Fiopte  Anuriean  BeU  TUspA.  Of.  m  Am.  & 
£w.  Carp.  Caa  ffl6,  mOa. 

Bale,  and  pnrebaee  by  the  mortgagee,  is  a 
ntfd  foreclosore  tmtU  eMaride. 
18  L.  R  A. 


Craddoek  -r.  Ameriean  F.  L.  Mortg.  Oo.  88 
Ala.  381;  Alexander  SiU,  Id.  488;  Asstt  t. 
IToten,  88  Ala.  138;  BaniiY.  JTAtonTl  Ala. 
80. 

Hie  raoitgage  was  an  executed  oontraot  after 

foredoBOresaJe. 

Oradttoekv.  AmeritanF.  L.  Mor^.  Oo.  mipm, 

Until  set  aside,  the  statutory  right  of  redemp- 
tion is  a  mere  personal  right. 

Powrt  ^fidTMss,  84  Ala.  389;  Comnureial 
B.  IS.  A  Btdg.  Am.  t.  Paatker,  84  Ala.  398. 

After  Uie  sale  by  Sewell  to  Whetstone,  -which 
was  before  he  filed  bis  answer,  he  lost  all  right 
of  elfectlon  to  set  aside  tbe  foreclosure  sate. 

Usary  is  largely  a  question  of  iotention. 

miMSxr  V.  C'arfw.  04  Ala.  637;  Call  v.  Pal- 
mer,  116  U.  S.  101,  39  L.  ed.  560;  Arnold  v. 
Piitter.  33  Iowa,  200;  BttawB  t.  <irampt6n,  61 
Ala. 607;  BarrY.  a>UA!r,04 Ala.41:  Mery. 
Mitehta,  66  Ala.  611. 

The  laws  of  Alabama,  not  those  of  Kew 
York,  on  the  SLbiect  of  usury,  goverb  the  csbc. 

■WhartoD.  Confl.  L.  3d  ed.  m,G06a.  807, 
608,  610;  Rorer,  Interstate  Law,  p.  46;  1  Itan> 
dolph.  Com.  Paper,  §^48,  4^>  I'Daa.  Neg. 
Inst.  %  694;  Omnor  t.  SeUamont,  3  Atk.  saS; 
Ohapman  v.  IMertton,  6  PaiRe,  637,  9  L.  ed. 
1138;  ArwUd  v.  Potter,  33  Iowa,  194,  200;  Du- 
pan  V.  Leteia,  13  L.  R;  A.  93,  79  Tes.  346,  de- 
elded  by  the  Supreme  Court  of  Texas,  Jaminty 
15,  1891;  SeoU  V.  PerlM,  89  Ohio  St.  68;  Ket 
tegg  r.  Afiliar,  3  McOrary,  895, 18  Fed.  Rep.  19«: 
Pancoatt  t.  lYavOen  Tnt.  Oo.  79  Ind.  178; 
Townsend  t.  BUeg,  46  N.  H.  810;  FiaAerT.  Otis,  - 
3  Chand.  (Wis.)  88;  Sotton  v.  ^eet,  8  Coldw. 
81;  Kitgarev.  Benuueg,  35  Ohio  St.  418. 

Appellant  activdy  seeking  relief  must  offer 
to  do  equity. 

1  Pom.  £q.  Jar.  |g  801,  W7;  Tongue  t.  JVnt- 
weU,  81  Md.  803;  UKlftMar  v.  Carter,  64  Ala. 
637,  633;  BOwa  ■  Ehmm,  50  Ala.  587;  Sog- 
tin  V.  7V>rftut.  68  Ais.  636;  Hudni*  r.  NatK.  16 
N,  J.  Eq.  668;  Gimam  r.  Me3fvrtry,  Id.  468, 
473;  Oonotier  v.  Van  Mater,  18  N.  J.  Eq.  487; 
Vanderv^  v.  Eokomb,  17  N.  J.  Eq.  87. 

The  priodples  of  tbe  foregoing  cases  apply 
equally  as  well  when  the  Statute  of  Usury  de- 
clares* a  fcHrfMtare  of  the  principal  amount 
loaned  as  when  only  tbe  fnterest. 

1  Story,  Eq.  Jur.  §801;  WiUiamty.  Fltt- 
Imgh,  87  N.  Y.  444;  M<uon  T.  Gardiner.  4  Bfo. 
Cb.  486;  Fulton  Bank  v.  Beaek,  1  Paige,  483» 
3  L.  ed.  706. 

Meam,  Sempla  ft  Onntev  for  appellees 
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C!oI«auui*  J.,  delivered  the  opinion  of 
tbe  court : 

Tbe  Corbin  Banking  Compaay,  doing 
buainess  as  baoken  in  iTew  Tork  City,  oe- 
{{otiated  a  loan  between  the  plaintiff,  a  cor- 
uorntion  under  the  laws  of  England,  and 
William  B.  Sewell,  tlie  defendant,  a  reai- 
Uent  citizen  of  Alabama.  The  loan  was  se- 
cured by  a  mortgage  on  lands  in  Elmore 
■County,  Ala.  Under  a  power  of  Bale  in- 
cluded in,  the  mortgage,  the  land  was  sold, 
and  plaintiff,  the  mortgagee,  became  the  pur- 
cltaser.  By  the  laws  of  this  State  a  lore- 
■c)08Ut«  of  a  mortgage,  in  accordance  with 
its  provisions,  is  a  valid,  legal  foreclosure, 
and,  there  being  no  fraud  or  undue  advan- 
tage, is  absolut«  and  final  against  all  persons 
«xcept  agniast  the  mortgagor  ot  his  privies, 
although  the  mortgagee  himself  is  tne  pur- 
chaser at  his  own  sale.  A  mortgagor  |or 
Ilia  privies  or  assignees  vrho  have  Decone 
Micl)  befcH%  a  foreclosure)  may  diaaflfinn  and 
avoid  tlie  sale  and  foreclosure  when  the 
mortgagee  becomes  the  purcliaser,  no  such 
authority  having  been  granted  in  the  mort- 
gage, seasonably  expreswd.  The  mortgagee 
also  may,  by  bill  In  chancery,  compel  the 
niDrtgagor  to  elect  whether  he  will  ratify  or 
disatflna  the  sale,  and  if  the  sale  is  dis- 
affirmed, the  bill  being  framed  for  tJiat  pur- 
pose, upon  sulhcient  proof  the  court  will  de- 
cree a  foreclosure.  Acting  under  these 
principles,  the  plaintiff,  having  purchased 
the  mortgaged  lands  at  a  sale  made  In  pur- 
suance of  tlie  terms  of  the  mortgage,  filed 
the  present  bill,  in  which  the  defendant  is 
required  to  elect  whether  lie  will  ratify  or 
disafhrm,  and,  in  the  event  he  disaffirms  tbe 
sale,  the  court  Is  prayed  for  a  decree  of 
foreclosure.  The  mortgage  and  notes  are 
headed  at  Elmore  County,  Ala.,  and  purport 
to  hatre  been  dated  and  signed  there.  By 
the  averments  of  the  bill  the  mortage  is 
made  a  p^rt  of  the  bill.  It  has  this  provis- 
ion in  ft;.  "It  is  further  agreed  between 
tbe  parties  hereto  that  the  notes  herein  de- 
scribed and  this  mortgage  shall  be  governed 
and  construed  by  and  under  the  laws  of  the 
State  of  Alabama,  where  the  same  is  made. " 
The  note,  bearing  8  per  cent  interest  on  its 
taxx,  and  interest  coupons,  are  made  payable 
at  the  olfice  of  the  Corbin  Banking  Company, 
.  New  York  City.  The  defendant  William  B. 
Sewell  answered  the  bill,  and  elected  to  dis- 
affirm the  sale.  In  his  answer  he  states  "  that 
the  said  transaction  was  made  in  the  State 
of  Alabama  on  tbe  5th  day  of  March,  1887, 
or  about  tliat  time and  this  admission  is 
followed  with  the  statement  that  Gaddls  was 
the  agent  of  the  complainant,  and  acting  in 
its  behalf,  doing  business  in  this  State ;  and 
that  plaintiff  had  not  complied  with  the  Con- 
stitution and  laws  of  the  State  prohibiting 
the  doing  of  business  by  a  foreign  corpora- 
ti(m  in  the  State  without  having  a  known 
place  of  busioesg  and  an  authorized  agent ; 
sad  further  averring  there  was  usury  in  the 
transaction ;  and  asked  that  the  answer  be 
taken  as  a  cross- bill ;  and  prayed  for  affirma- 
tive lelief.    In  answer  to  the  cross-bill,  tbe 

fdaintiff  denied  tliat  the  transaction  was  made 
D  Alabama,  but  averred  that  the  contract 
loan  was  effected  wholly  In  New  York ;  and, 
13L.a  A. 


for  further  answer  to  tiiecraH-bil],  the  plain- 
tiff averred  that  defendant  Bewell,  after  the 
filing  of  the  original  bill,  fuid  bef(>re  filing 
his  answer  and  cross-bill,  twd  sold,  by  lease 
and  quitclaim,  all  his  interest  in  the  land 
to  one  William  H.  Whetstone.  A  copy  of 
the  conveyance  to  Wlietstoae,  with  the  certifi- 
cate of  acknowledgment,  is  made  an  exhibit 
to  tbe  answer  to  the  cross-bill.  Plaintiff 
tlien  amended  its  original  bill  by  adding 
tliereto  an  averment  ttiat  the  coutract  loao 
was  made  wholly  in  New  Tork  City,  and  not 
in  Alabama.  To  the  bill  as  amended  the 
respondents  answered,  admitting  the  aver- 
ment of  the  amendment  to  be  correct,  and. 
by  way  of  answer  and  plea,  set  up  the  Kew 
\ork  Statute,  which  prohibits  a  greater  rate 
ot  interest  than  6  per  cent  and  which  declares 
all  contracts  in  which  usurious  interest  is 
charged  to  be  null  and  void.  Tbe  pleadings 
have  been  stated  at  length,  In  order  that  we 
may  be  the  better  understood  in  considering 
the  several  questions  of  law  discussed  »na 
insisted  upon  in  argument  The  chancellor 
dismissed  plaintiff's  bill  and  defendants' 
cross-bill,  holding  that  the  contract  was  gov- 
emed  bv  tbe  laws  of  New  York,  and  wis 
null' ana  void. 

The  foreclosure  of  the  mortgage  by  sale, 
under  power  given  In  the  mortgage,  cut  off 
the  equity  of  redemption,  as  fully  as  a  fore- 
closure by  a  decree  by  the  court.  The  mort- 
gagor in  such  a  case  may  come  into  a  court 
of  equity,  and  in  this  court  alone,  and  have 
the  sale  set  aside,  and  thus  become  reinvested 
with  the  equity  of  redemption.  But  to  ob- 
tain this  relief,  he  must  offer  to  do  equity. 
Garland  v.  Wataon,  74  Ala.  8ii4 ;  Harria  v, 
MUer,  71  Ala.  82 :  Oraddoek  v.  Amerifan  L. 
A  Mortg.  Co.  88  Ala.  381 ;  Alexander  v.  ifiU, 
88  Ala.  487;  EzuU  v.  Watmn,  88  Ala.  120; 
Knox  Y.  Armittead,  87  Ala.  611. 

The  purchaser  of  the  equity  of  redemption 
succeeds  to  all  the  rights  of  tbe  mortgagor. 
The  court  does  not  set  aside  tbe  sale  on  tbe 
ground  that  the  equity  of  redemption  still 
exists  in  the  mortgairor,  but  on  the  theory 
that  the  mortgagee  stands  in  the  relation  of 
a  trustee,  who  has  obtained  an  advantage  over 
his  eettui  que  trust,  and,  oat  of  great  cauti>i. 
a  court  of  equity  permits  the  eettui  que  trutt 
to  elect  within  a  reasonable  time  whether  he 
will  disaffirm  tbe  sale.  TAonuu  v.  JonM,  84 
Ala.  804.  After  the  foreclosure  there  is  no 
property  right  in  the  mortgagor;  nothing 
that  can  be  levied  on  or  sold  or  assigned. 
We  do  not  now  refer  to  tbe  statutory  right 
of  redemption  amended  by  the  Acts  of  1858- 
89,  p.  764,  but  to  the  redemption  rights  of 
the  mortgagor  growing  out  of  the  transaction 
under  consideration.  He  has  the  option  to 
ratify  or  disaffirm,  and  no  one  who  was  not 
the  owner  of  the  equity  of  redemption,  or 
his  privies,  at  the  time  of  the  .foreclosure  by 
sale,  and  who  has  not  in  some  way  estopped 
himself,  can  assert  this  election.  The  tmly 
purpose  and  effect  of  a  decree  setting  aside 
the  sale  Is  to  restore  to  him  the  equity  of  re- 
demption, and  this  will  be  done  only  upon 
his  doing  equity.  If,  therefore,  after  the 
foreclosure  of  the  mortgage,  the  mortgagor 
sells  and  conveys  tbe  lands  to  a  third  person, 
he  is  not  in  a  position  to  aak  the  court  to 
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fjaat  this  relief,  or  to  exercise  anj  election 
in  the  matter.  MeGaU  v.  Math,  89  Ala.  487. 
If  the  bill  bad  been  amended  under  Chancery 
Rnle  48,  and  averred  that  after  the  filing  of 
the  bill,  and  before  the  respondent  filed  his 
answer  and  cross-bill,  the  respondent  had 
sold  and  conveyed  the  lands  to  William  H. 
WbetStoos,  and  the  averments  had  been  sus- 
tained proof,  we  would  hold  that  defend- 
ant was  estopped  from  asserting  the  rigbt  of 
election,  and  complaiaant  womd  have  been 
entitled  to  a  decree  confirming  the  foreclos- 
ure ;  or  complainant  might  Imve  dismissed 
his  bill  without  prejudice,  and.  the  mort- 
gage being  valid  and  fully  executed,  could 
have  successfully  maintained  a  suit  in  eject- 
ment for  the  recovery  of  the  land,  without 
interference  by  a  court  of  equity,  at  the  suit 
of  the  mortgagor.  An  answer  is  intended 
merely  to  bring  forward  a  defense  to  the  bill 
or  croaa-bill,  as  the  case  may  be,  and  the 
only  relief  granted  upon  a  mere  answer  Is 
that  tbe  demidant  be  dismissed.  If  proof 
had  been  offered  to  sustain  this  ground  of 
defence, — which  we  do  not  find  In  the  rec- 
ord.— not  having  been  charged  in  the  bill, 
DO  affirmative  relief  on  this  ground  could  be 

rated,  lor  the  want  of  proper  averment, 
has  been  settled  by  numerons  decisions 
that  he  who  comes  into  a  court  of  equity  for 
relief  must  do  equity,  and  this  rule  lias  been 
strictly  applied  in  all  cases  when  the  com- 
plainant has  applied  to  be  relieved  from  a 
charge  of  usurious  interest.  The  same  rule 
is  applied  to  a  respondent  who  seeks  afllrma- 
tlve  relief  by  a  cross-bill.  When  tlie  re- 
spondent prayed  in  his  cross-bill  for  the 
cancellation  of  the  contract,  failing  to  offer 
to  do  equity,  bj  offering  to  pay  tlie  princi- 
pal and  legal  Interest',  his  cross-bill  w;ts 
without  equity,  and  should  have  been  dis- 
missed. Ftdton  Bank  v.  Beach,  1  Paige, 
429,  2  L.  ed.  703 ;  1  Pom.  Eq.  Jur.  §  891 ; 
JMile  Branch  Bank  v.  Strother,  15  Ala.  51 ; 
AubNl  T.  yiaah,  16  N.  J.  Eq.  S58 ;  Vandfr- 
mr  T.  Hhieomb.  17  N.  J.  Eq.  97  ;  BkUtta  v.  El- 
wtort,  60  Ala.  587 ;  Rogen  v.  Tortmt,  58  Ala. 
SS5. 

The  important  question  is  to  determine 
what  law  governs  the  contract,  and  to  do  this 
the  first  iDquiry  is  to  ascertain  the  place  of 
tbe  contract.  The  facts  In  the  case  of  Far- 
rior  V.  New  JSngtand  Mortg.  S^r.  Co.,  88 
Ala.  277,  were  almost  identical  with  those 
in  the  present  case.  In  the  second  paragraph 
of  the  opinion  in  that  case  this  court  said : 
"The  bill  shows  on  its  face  with  sufficient 
certainty  that  the  notes  and  mortgage  wer^; 
presumptively  executed  and  delivered  in  this 
Slate.  They  all  bear  date  April  18,  I88tt. 
the  notes  and  mortage  alike  being  dated 
in  Alabama.  There  is  contained,  moreover, 
in  tbe  body  of  the  mortgage  this  declaration  : 
"It  is  further  agreed  between  the  parties 
hcTEto  that  tbe  notes  herein  described  imd  this 
nortgaee  shall  be  governed  and  construed  by 
and  under  the  laws  of  the  State  of  Alabama, 
where  the  same  is  made the  word,  "*  made, " 
labere  used,  obviously  meaning  "executed," 
iuhI  tbe  latter  word  involves  the  act  of  dc- 
liffry.  The  acknowledgment,  moreover, 
taken  before  tbe  notary,  imports,  in  express 
worrls.  that  the  grantor  executed  the  mort- 
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gage  on  the  day  it  bore  date.  ...  It 
was  immaterial,  therefore,  that  the  notes 
were  made  payable  in  New  York.  The  loan 
of  the  money  and  the  taking  of  the  security 
by  mortgage  were  prima  nicie  executed  in 
Alabama.** 

The  averments  of  the  original  bill  in  this 
suit  are  substantially  the  same.  Does  the 
proof  sustain  these  allegations,  or  does  it 
Support  tlie  amendment  to  the  bill,  whicli 
alleges  the  transaction  to  liave  been  executed 
in  New  York?  There  can  be  no  doubt  that 
the  evidence  fixes  Alabama  as  the  hcits  eon- 
traeius.  The  presumption  arising  from  the 
written  instruments  is  fully  suBtnTned  by  the 
facts  testified  to  by  Qaddis,  none  of  which 
are  disputed  in  any  way  by  the  testimony  of 
any  other  witness.  The  application  for  the 
loan  was  made  in  Alabama ;  the  money  was 
paid  to  tbe  borrower  in  Alabama,  upon  the 
execution  of  the  notes  and  mortgage,  which 
was  done  in  Alabama,  and  at  the  time  of 
their  execution  and  in  consideration  thereof, 
^ior  to  that  time  all  that  had  been  done  was 
merely  preliminary.  Some  of  these  prelimi- 
nary acts,  such  as  making  out  the  applica- 
tion, had  been  performed  in  Alabama ;  others, 
such  as  the  payment  of  the  money  by  the 
loan  company  to  the  Corbin  Banking  Com- 
pany, were  i.one  in  New  York.  The  Cor- 
bin Banking  Company  did  not  receive  the 
money  from  the  lender,  or  hold  it  as  the 
agent  of  the  borrower.  As  yet,  the  borrower 
had  no  claim  upon  it,  and  the  Corbin  Com- 
pany was  not  responsible  to  the  borrower 
for  its  use.  The  check  sent  out  to  Alabama 
was  payable  to  Gaddls,  not  to  Sewell.  the 
borrower.  It  was  to  be  paid  over  to  the  bor- 
rower after  he  had  executed  the  contract 
by  giving  a  note  and  mortgage  upon  tlio 
property  designated  in  the  application,  and 
which  was  situated  in  Alabama;  but,  until 
this  was  done,  there  was  no  contract  for  the 
loan  to  Sewell,  which  Sewell  could  enforce 
against  anyone.  The  negotiation  ended 
in  a  contract  when  the  note  and  mortgage 
were  executed  by  Sewell.  The'  proof  shows 
that  the  note  and  mortgage  were  not  made' 
and  sent  to  New  York  for  delivery  before 
the  payment  of  the  money,  but  the  contnuy 
is  true.  The  money  was  sent  out  to  Alabama 
before  the  execution  of  the  notes  and  mort- 
gage,- and  then  and  there  paid  over  npon 
their  execution.  Until  then  the  money  was 
not  subject  to  his  order.  Oaddts  furtlier 
testifies  that,  by  previous  arrangement  with 
the  Corbin  Banking  Company,  he  was  paid 
in  cash  by  the  company,  for  his  services  in 
procuring  the  loan,  8  per  cent  on  the  amount 
loaned.  He  further  says:  "I  received  the 
mortgage  and  notes  from  said  Sewell  at  the 
instance  of  tlie  Corbin  Banking  Company  of 
New  York,  and  sent  them  to  the  Corbin 
Banking  Company  in  New  York."  "I  bad 
tlie  mortgage  recorded  after  it  was  delivered 
to  me. " 

Having  arrived  at  the  conclusion  that  the 
contract  was  made  in  Alabama,  the  Stipula- 
tion to  pay  8  per  cent  interest  was  in  accord- 
ance with  the  lex  loci  rontraftva.  If  a  valid 
contract  where  made,  it  is,  as  a  general  rule, 
valid  everywhere.  Under  a  valid  contract, 
parties  may  agree  for  the  payment  of  suck 
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rates  of  intereit  as  mny  be  allowed  by  the 
law  of  the  place  of  making  or  perfonoaDce 
of  the  contract  This  proposition  is  con- 
ceded. Ikpmt  V.  HumpMT/t,  8  Mart.  (N.  S.) 
37  [  Andrem  v.  Pond.  88  U.  8.  IS  Pet.  '78, 
10  L.  ed.  67 ;  2  Kent,  Com.  g  460 ;  Hanriek 
V,  Andrews,  0  Port.  (Ala.)  80;  OrommU  v. 
8ac  County,  96  U.  8.  51,  34  L.  ed.  681 ; 
Siicheack  v.  Uulkd  StaUt  Bank,  7  Ala.  433. 

Proof  without  allegation,  or  allegation 
Wtt(iout  proof,  does  not  authorize  relief. 
Tl^  aUfgata  and  probata  must  correspond, 
and  both  he  suffiricnt.  Are  the  pleadings  in 
condition  to  culi'.le  plaintiff  to  the  benefit 
of  the  conclusion  reached  from  the  evidence 
as  to  the  locua  contractus  f  We  have  stated 
them  as  thej  appear  in  the  record.  The  orig* 
inal  bill  averred  that  the  contract  was  made 
\h  Alabama.  By  adding  an  amendment,  it 
was  averred  that  the  contract  was  made  in 
New  York.  The  first  averment  was  not 
stricken  out.  Both  averments  are  in  the  hill, 
inconsistent  and  repugnant  to  each  other  as 
they  are.  The  answer  is  in  the  same  condi- 
tion. The  original  answer  to  the  original 
bill  admitted  and  averred  that  the  contract 
was  made  in  Alabama,  and  the  defense  was 
usury,  under  the  law  of  Alabama,  and  also 
that  the  contract  was  void,  upon  the  ground 
that  complainant  had  "no  known  place  of 
business  or  authorized  agent,  as  required  by 
the  Constitution  and  laws  of  Alalmma."  To 
avoid  the  effect  of  this  defense,  undoubtedly, 
the  bill  was  amended  so  as  to  aver  the  con- 
tract was  made  In  New  York.  To  meet  the 
force  of  the  amendment  made  to  the  bill, 
respondent,  both  by  answer  to  the  amend- 
ment add  plea,  admitted  and  set  up  that  the 
contract  was  made  in'New  Tork,  and  pleaded 
tlie  New  York  Statute,  which  declares  con- 
tracts for  a  higher  rate  of  interest  than  6 
per  cent  to  bo  null  and  void.  The  original 
answer  remains  as  first  drawn,  admitting  and 
averring  tliat  the  contract  was  made  in  Ala- 
bama. No  objection  was  talten  by  either 
party  for  inconsistency  in  the  pleadings. 
We  know  the  distioguisbed  counsel  repre- 
senting the  parties  to  this  cause  did  not 
overlook  or  fail  to  appreciate  the  condition 
of  the  pleadings.  They  were  left  in  this 
condition,  no  doubt,  intentionally.  At  the 
time  the  pleadines  were  framed,  and  when 
the  cause  was  submitted  for  decree  in  the 
chancery  court,  no  adjudication  bad  been 
made  by  this  court  construing  the  constitu- 
tional and  statutory  provisions,  which  pro- 
hibited the  doing  of  any  business  in  this 
State  by  a  foreien  corporation  without  hav- 
ing "a  known  place  of  business  and  an  au- 
tliorized  agent"  in  this  State.  Previous  de- 
cisions of  this  court  had  declared  the  con- 
stitutional provision  seiF-executioe,  and  the 
learned  counsel  did  not  know  and  could  not 
tell  what  was  necessary  to  be  done  in  order 
to  comply  with  the  constitutional  require- 
ment. Plaintiff  evidontly  was  preparing  to 
meet  whatever  construction  the  court  might 

filace  upoQ  the  evidence  in  construing  the 
aw  in  regard  to  foreign  corporations,  and 
respondents'  object  apparently  was  to  forec 

filaintiS  to  shipwreck  in  either  aspect,  and 
or  this  purpose  admitted  that  tiie  contract 
was  made  in  Aiabaoia,  or  In  New  Tork,  as 

18L.R.  A. 


plaintiff  might  aver.  If  the  proof  showed 
tliat  it  was  an  Alabama  contract,  then  re- 
spondents, for  a  defense,  pleaded  a  non-oom- 
piiance  with  the  Alabama  laws ;  if  the  proof 
showed  that  it  was  a  New  York  contract, 
then  defendants  would  insist  that  the  con- 
tract was  void  under  the  New  York  Statute. 
Whether  correct  or  not  as  to  the  purpose  of 
counsel,  the  pleadings  are  as  stated,'  and  the 
rights  of  Uie  parties  under  them  as  they  are 
must  be  adjudicated.  Aa  amendment  to  a 
bill  is  a  mere  continuation,  and  the  whole 
is  but  one  bill.  In  the  case  of  Loekett  t. 
Surt,  57  Ala.  200,  the  bill  was  filed  in  a 
double  aspect— Jirst,  asserting  a  right  to  re- 
deem lands  under  a  sheriff's  sale:  and,  see- 
ond,  asserting  the  invalidity  of  tiie  sheriff's 
Bale.  This  court  held  that  the  plaintiff  was 
entitled  to  relief.  In  the  case  of  Bim  v. 
Wimble,  56  Ala.  86,  referring  to  the  case  of 
Lockell  V.  Hurt,  tupra,  it  was  held  that  the 
inconsistency  of  the  bill  in  the  latter  was 
not  inquired  into,  because  the  assignments 
of  demurrer  did  not  embrace  the  cause  of  re- 
pugnancy in  the  bill.  We  hold  that  Uie 
failure  of  the  defendants  to  demur  to  plain- 
tiff's bill,  or  otherwise  object  to  it,  on  ac- 
count of  inconsistent  or  repugnant  allega- 
tions, was  a  waiver  of  the  defect;  and,  if 
tJie  proof  shows  tliat  plaintiff  was  entitled 
to  relief  under  either  aspect  of  his  case,  the 
court  below  erred  iu  not  granting  relief. 
Our  conclusion  has  been  that  the  loeue  con- 
tractua  was  Alalmma,  and  ttiat  consequently 
the  New  York  Statute  was  no  defense. 

We  are  further  confirmed  in  our  conclusion 
that  plaintiff  is  entitled  to  relief  by  the 
leading  auUiorities  relied  on  by  both  appel- 
lant and  appellees  to  sustain  their  respective 
contestations.  Tlie  facts  in  the  case  of  Chap- 
man Y.  Robertaon,  6  I^tg^  627,  8  L.  ed.  U38, 
were  that  Robertson,  a  citizen  of  New  York, 
being  in  England,  applied  to  Chapmiui  for  a 
loan  of  £800  to  be  secured  by  bona  and  mort- 
gage on  lands  in  New  York.  It  was  agreed 
that  Rot)ert8on  should  return  to  New  York 
and  execute  his  bond  and  mortgage,  and  have 
the  same  recorded,  and  transmit  it  to  com- 
plainant in  England,  and,  upon  receipt  of 
tlie  security,  tlie  £800  were  to  be  deposited 
in  London,  with  Robertson's  bankers,  for 
his  use.  On  a  bill  filed  in  New  York,  the 
same  defense  was  made  as  in  the  present  case, 
viz.,  that  the  contract  was  made  in  England, 
and  the  money  payable  in  England,  and,  be- 
ing in  violation  of  the  Usury  Iavb  of 
England,  the  contract  was  void.  The  court 
held  that,  the  security  being  upon  land  situ- 
ated in  New  York,  the  place. of  the  domicil 
of  the  mortgagor,  although  the  money  was 
payable  in  England,  the  contract  was  gov- 
erned by  the  laws  of  New  York,  and  the 
plaintiff  was  granted  relief.  The  conclusion 
of  this  decision  has  been  followed  in  otlier 
courts,  and  adopted  as  a  sound  constructicm 
of  the  law  applicable  in  such  cases.  Dugan 
V.  Lewie,  13  L.  R.  A.  98,  79  Tex.  346 ;  Jv«r 
England  Mortg,  Seeur.  Co.  v.  McLaughlin 
(in  MS.,  from  Supreme  Court  of  Geor- 

fia,  October  Term,  1800) ;  Boone,  Alortg. 
86  ;  IBtekcodt  t.    T]nited  8taU»  Bank, 
aupra. 

We  are  aware  that  the  soundneas  of  the 
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rHomttiig  lo  the  dectelon  Id  Ckapmtm  t. 
Bodertton,  tupra,  has  been  questioned,  and 
Jones,  in  his  work  on  Mortgages  (vol.  1, 
§§  860,  661),  says  it  has  been  orenuled. 
Most  of  tbe  authorities  which  criticise  the 
principle  of  law  laid  down,  generally  concede 
the  correctness  ctf  the  conoluslon  of  the  learned 
<^ancelloT  who  rendered  the  decision  In  the 
cnse  of  Chapman  v.  RoberUon.  Juelge  Story 
(Confl.  L.)  in  his  criticism  (sec.  398(r),  refer- 
ring to  the  case  of  Chapman  v.  Robertson, 
says:  "The  decision  itself  seems  well  sup- 
ported in  point  of  principle ;  for  the  parties 
Intended  that  the  whole  transaction  should  be 
in  fact,  as  it  was  in  form,  a  New  York  con- 
tract, governed  bv  the  laws  thereof,  and  the 
rrpayntait  of  the  da>t  wa$  there  to  be  made. "  The 
italics  are  ours.  There  are  no  facts  in  the 
case,  except  those  which  arise  from  the  mak- 
ing of  the  note  and  mortgage  In  New  York, 
«mch  authorize  tbe  assumption  that  the 
mooey  was  to  be  repaid  in  New  York.  The 
two  differ  as  to  the  plaoe  of  payment ;  Story 
hotdlnK  ft  to  be  a  New  Ton  contract,  and 
consequently  the  place  of  payment  presump- 
tively was  in  New  York ;  the  former  holding 
that,  as  no  place  of  payment  was  fixed,  the 
law  fixed  it  in  England ;  but  further  held 
tbat  although,  as  a  mere  personal  contract, 
it  would  be  wholly  Inoperative  until  it  was 
leceived  by  the  lender  in  England,  where  the 
ntoney  was  ^n  to  be  deposited  with  tbe 
borrower's  banker  for  his  use,  yet,  on  ac- 
count of  tbe  cJiaracter  of  tbe  property,  being 
ml  or  heritable  property,  and  the  further 
fict  that  the  mortgage  was  executed  in  New 
Tork  upon  property  in  that  State,  and  being 
nltd  by  the  lex  aitue.  which  was  alno  the  law 
of  tbe  domfcil  of  the  mortgagor,  It  was  the 
doty  of  the  court  to  give  full  effect  to  the 
security,  without  reference  to  the  Usury 
Laws  of  England,  which  neither  party  in- 
tended to  evade  by  the  execution  of  the 
iDCHtgage  upon  the  lands  in  New  York. 
It  is  insistea  by  appellant  that  the  rule  de- 
clared in  Chapman  w.  Bodertton  is  fully  bus- 
uined  by  principle  and  authority,  and  ap- 
plies in  the  present  case ;  rad,  on  the  other 
hand,  it  Is  insisted  by  appellees  that  (^iap- 
turn  V.  Hobertaon  is  not  based  upon  sound 
principles  of  law,  has  been  overruled,  and 
that  Story's  criticisms  are  well  founded. 
We  have  cited  both  authorities,  because  both 
■ntain  our  conclusion,  so  far  as  granting 
nlief  to  plaintiff. 

la  tbe  cue  of  Siteheock  United  Staiea 
Bmk,  tvpra,  the  court,  referring  to  the  case 
of  Chapman  v.  Bobertaon,  6  I*a>g0>  held  that 
Uk  taOi  of  the'  case  were  eufncient  to  fix 
Kew  York  as  tne  toeue  etmtraetwe.  It  says : 
"There  tlie  facts  were  substantially  the  same 
ss  in  the  preceding  case,  with  the  additional 
bet  (which  also  exists  In  this  case)  that  a 
mortgage  was  executed  by  a  debtor  on  lands 
lying  in  New  York,  the  place  where  the  con- 
tract was  made,  though  to  he  performed  in 
bigland. "  The  court  further  held  that  "  tbe 
Met  cited  from  8  Hart.  (N.  B.)  [i>0pau  v. 
Anplnw,  ttmra],  and  6  Paige  are  identical 
vlth  Uifs,  and,  m  wr  opinion  determine  the 
Um  eorreetlp.^  The  italics  are  ours.  If  the 
principles  declared  in  tbe  case  of  Chapman 
V.  Seiertton  ve  correct,  It  is  the  duty  of  this 


court  to  hold  the  security  valid,  wlthont  ref- 
erence to  the  Usurr  Laws  of  New  York. 
On  the  other  hand,  if  the  facts  of  the  case  in 
Ohajman  v.  Jtoberteon  are  sufQcient  to  fix  the 
loeua  tontraetu*  In  New  York,  as  held  by 
Story,  and  by  this  court  in  7  Ala. ,  tupra,  then 
the  facta  of  the  case  under  consideration,  as 
we  have  shown,  are  much  more  potent  to  fix 
tbe  locu*  eontractut  in  Alabama ;  and,  this  be- 
ing established,  it  is  conceded  the  parties 
could  contract  for  either  rate  of  interest, 
without  regard  to  tbe  Usurv  Laws  of  the  place 
of  payment.  The  case  before  us  does  not  re- 
quire an  adjudication  of  the  question  whether, 
when  the  loetu  eontracius  and  locne  toluUonie 
is  wholly  in  the  same  State,  and  where 
usurious  contracts  are  declared  void  by  stat- 
ute, and  the  debt  is  secured  by  a  mortgage 
upon  property  in  another  State  where  a 
higher  rate  of  interest  is  legal,  the  parties 
may  legally  contract  for  the  higher  rate. 
Anything  we  might  sa^  on  this  subject  would 
be  regarded  as  mere  dictum,  inasmuch  as  we 
hold  the  present  contract  to  have  been  made 
in  Alabama,  and  in  this  respect  the  conclu- 
sion of  this  court  differs  from  that  reached 
in  the  case  of  Dvgan  v.  Tawis.  The  case  of 
Jhigan  v.  Lewie,  supra,  was  very  similar  to 
the  case  under  consideration,  and,  if  tbe  facts 
had  been  detailed  literally,  probably  the  two 
would  be  identical  In  all  respects.  The 
Texas  case  regarded  New  York  as  the  loeue 
cemiraetue  and  locut  etiutionie,  and  followed 
Chapman  v.  Bobertsan,  tupra,  citing  other 
authorities  sustaining  it.  Judge  Henry,  bj 
whom  the  opinion  in  the  Texas  case  was  ren- 
dered, brings  forward,  aa  an  additional  ar- 

fument,  this  proposition,  founded  upon  the 
bctrlne  that  the  contracting  parties  have  the 
right  to  stipulate  for  the  rate  of  interest  legal 
at  either  of  the  two  loei.  He  says  there  is  no 
reason  why  their  making  their  contract  in 
one  State  instead  of  in  the  other,  nor  why 
their  making  it  payable  in  one  instead  of  in 
the  other,  suould  have  a  controlling  influ- 
ence over  the  qoestion.  Doing  eltta  will, 
in  the  absence  of  other  evidence,  serve  to 
show  their  purpose,  and  control  the  result. 
But  not  so  when  they  otherwise  distinctly 

firovide,  or  when,  from  other  facts,  their 
ntention  can  be  more  satisfactorily  ascer- 
tained. The  general  rule  is,  the  validity  of 
a  contract,  is  determined  by  the  place  of  the 
contract,  and  the  intention  of  the  parties  only 
looked  to  in  construIuK  the  contract,  or,  as 
forcibly  put  In  brief  of  coiuisel,  the  "venue 
of  the  agreement  determines  its  validity,  and 
not  the  venue  of  the  intention. "  Cubbedge  v. 
Napier.  63  Ala.  529.  The  necessities  of 
trade,  commerce,  and  progress  may  demand 
that  the  principle  of  muUma  mutandie  be  ex- 
panded and  applied  to  other  things  "than 
names,  offices,  and  the  like."  The  evidence 
fails  to  establish  that  the  plaintiff  charged 
any  higher  rate  of  interest  than  8  per  cent. 
There  is  no  evidence  tending  to  show  that 
plaintiff  knew  of,  was  connected  with,  or  in 
any  manner  interested  in,  the  commissions 

gaid,  or  agreed  to  be  paid,  to  Oaddie  or  tbe 
orbin  Banking  Company  to  procure  tbe  loan. 
Gwiny.  New  EngUind Mortg.  Seeur.  Co.  (Ala.) 
8  So.  Rep.  888;  CaU  v.  Palmer,  116  U.  8. 
101.  39  L  ed.  060.   Under  the  recent  de- 
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chfonK  of  JMm#  t.  SUmhur^  A.  L.  Jterig.  I  poratione  Bball  luve  ft  known  place  Of  i»Mi- 
Vo.  (Ala.)  and  New  Bngland  Mortg.  Seeur.  ness  sod  autborfzed  agent. 
Co.  T.  Ingram  (Ala. ) ,  botb  In  MS. ,  tbe  aver-      Reverted  and  remanded. 
mentfl  and  proof  show  a  ooioplianoe  with     Walker,^.,  did  not  slU 
ttie  law  wbldi  reqains  that  foreign  cor- 1    Rehearing  dented. 
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Cornelia  GILMAN,  iZ^. 

«. 

Prehle  TUCKER.  Afpt. 

(  N.  T  ) 

1.  A  sCatato  !•  Told  m  depriTini*  om  of 
tais  propertj*  wltboat  due  process  of 

law  irtiich  provides  that  \t  a  title  to  real  estate, 
purcbawd  at  execution  tale,  ta,  at  tbe  suit  of  the 
judfment  debtor,  adjudged  void,  the  Judgment 
diall  beof  DO  effect  nnless  within  twenty  daya  the 
fdafntUI  pays  to  the  purchaser  at  suoh  sale  or  bis 
rrantee  tbe  amouot  of  the  bid,  with  Interest  and 
ooits  of  derendlojr  tlie  title  acquired,  and  that.  In 
the  eveat  of  pUotltTs  failure  to  pay,  the  title 
shall  be  valid  la  the  grantee;  eepecially  so  where 
the  Judgment  debtor  would  derive  no  benefit 
from  the  payment  becauae  the  annulment  of  tbe 


sale  would  revive  the  lien  of  tbe  original  Judg- 
ment, and  an  asslmee  has  a  right  to  reoo\-er  from 
his  grantee  the  amount  paid  for  the  laod. 

8>  Property  rl^fbts  are  created  bj  tlie 
rendition  ef  a  Judgment,  which  tbe  Legis- 
lature has  no  power  to  reaoh  and  destroy, 

(Octoner  «.isnj 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  tbe  Superior  Court  for 
tbe  Clly  of  New  York,  afHnning  an  order  of 
the  Special  Term,  which  denied  bis  motion  for 
an  order  declaring  the  judgment  obtained  by 
plaintiff  to  be  of  DO  force  or  effect  because  of 
plaintiff's  failure  to  complv  with  tbe  pruvia- 
ions  of  Code  Civ.  Proc,  §  1440.  Affirmed. 
The  facts  are  8tatt.d  in  tbe  opinion. 


Nora.— The  doctrine  <if  caveat  emptor  app?to  to 

e^ecuffoii  soles. 
The  doctrine  of  eoveat  onptor  applies  to  every 
pui^aser  of  real  estate  at  a  sheriff's  sale  on  execu- 
tion. Frost  V.  Tunkers  Sav.  Bank.  70  N.  Y.  808; 
Freeman,  Executions,  SI7, 1  810;  N.  Y .  Code,  1 1440; 
N.  T.  Const  art.  I,  •  6:  Westervelt  v.  Gregg,  U  N. 
T.aOB;  Oooley.  Const  Llm.  835;  Woodcock  v.  Bon- 
net, 1  Cow.  7U;  Day  v.  Baoh,  67  N.  T.  U;  Code  Civ. 
Proo.  1 1479;  Place  v.  Riley,  98  N.  Y.  1. 

Section  1440  of  the  New  York  Code,  as  amended 
by  1 2,  chap.  081.  of  tbe  JLaws  of  1881,  has  do  appU* 
cation  where  relief  is  sought  against  a  fraudulent 

act  of  the  defendant  Hclntyre  t.  Banford,2N. 
T.ClT.  Proem 

AstHetoneeof  the  court  to  annul  a  statute. 

I  Courts  are  extremely  reluctant  to  pass  upon  the 
constHutlonelity  of  a  legislative  enactment,  and  In 
an  early  case  JHr./ustire  Johnson,  speaking  for  the 
New  York  Courtot  Appeals,  said;  "We  ought  not 
to  pass  apon  the  question  of  the  oonstitutlonality 
ofastatute,.unlesBthe  determination  of  tbe  point 
li  nec€«sary  to  the  determination  ot  the  cause." 
Free*  v.  Ford.  6  N.  Y.  176. 

Courts,  at  least,  are  bound  to  respect  what  the 
people  have  seen  flt  to  preserve  by  constitutlona) 
enactment,  until  the  people  are  unwise  enough  to 
undo  their  own  work.  Alior  v.  Wayne  County  Au- 
ditors, 48  Mlcfa.  76. 

Before  the  Judiciary  can  with  propriety  declare 
an  Act  ot  the  Legtalature  unconstitutional,  a  case 
should  be  presented  In  which  time  is  oo  rational 
doubt  B«ik  of  Newbem  v.  Taylor.  1  law  Oepos. 
246;  jB;z:pamM'CoUum,lCow.6B0;  SUtev.Reld.! 
Ala.  613, 811  Am.  J^c.  44. 

Tho  determining  of  a  queetfon,  involTing  the  In- 
quiry whether  an  exercise  of  power  by  the  legis- 
lative department  of  the  State  is  constitutional,  ia 
readily  conceded  to  be  not  only  amatter  of  delica- 
cy, but  of  grave  import,  and  demands  the  most  dp- 
bberate  and  mature  consideration.  It  should  not, 
moreover,  bedeoided  but  in  cases  of  okarneoes- 
stty,  and  where  tbe  tdtaraoter  of  theaot  donels  tn 
plnlR  snd  obvious  cooOMWJth  the  Constitntloa. 
18L.aA. 


It  has  been  aptly  said  to  be  an  Inquiry,  **wbetfaer 
the  will  of  the  representatives,  as  expreased  In  the 
law.  Is  or  la  not  In  oonfllot  witb  tbe  will  of  tbe  peo- 
ple, as  expressed  In  the  Constltotlon."  Lane  t. 
Dormao,  4  nu  288, 86  Am.  Dec.  H8. 

Where  a  Judge  Is  satisfied  upon  full  considera- 
tion that  an  Aet  of  tbe  Legislature  is  oootrmry  to 
tbeFedeml  ConstttnUoD,  tbe  supmue  law  whtctt 
he  Is  bound  to  obey,  and  which  must  prevail  over 
any  Act  that  comes  in  conflict  and  cannot  stand 
with  It.  or  Is  for  any  other  reason  in\-alid,  be  has  nu 
choice:  and  all  that  Is  left  him  isbonertlyand  fear- 
lessly todo  bis  dut^r  fromtbefaftbfuldisobargeof 
which  no  uprigbtjudgecan  shrink  if  he  would.  Ou 
tbe  other  hand,  a  Judge  should  not  suffer  himself  to 
be  betrayed  to  pronounce  an  Act  unconstitutional 
or  Invalid  on  taisulBoieot  grounds,  by  a  morUd  ap- 
prehension that  a  contrary  deolal<Mi  might  be  as- 
cribed to  tbe  want  of  a  Just  and  proper  sense  of  ja- 
dicial  duty.  Regenta  of  ITnlvetalQr  v.  W  1111a ins. 
9  0111  ft  J.  886, 31  An.  Dec.  72. 

It  is  clear  that  statutes  passed  against  plain  and. 
obvious  principira  of  commoo  right  and  common 
reason  are  abralutely  null  and  void,  so  far  as  they 
are  calculated  to  operate  against  tbose  principles. 
Ham  V.  M'Claws,  1  Bay,  96. 

Nor  will  a  court  listen  loan  objection  made  to  tbe 
constitutionality  of  an  Act  by  aparty  whose  rights 
It  does  not  affect,  and  who  has  therefore  no  Interest 
In  defeating  It.  People  v.  Bensselaer  &  8.  U.  Co.  15 
Wend.  118, 80  Am.  Dec  88;  Cooley,  Const  LIm.  107. 

A  statute,  it  has  been  said,  is  Judioially  held  to  be 
unoonstitutlonal,  because  It  Is  not  within  tbe  scope 
of  leglelailve  authority;  It  may  either  propose  to 
accomplish  something  prohibited  by  the  Constitu- 
tion, or  to  aocompllsh  some  lawful,  and  even  !au- 
tlabte,  object,  by  means  repugnant  to  the  Constltu- 
tlon  of  the  United  States  M- of  tbe  State.  ConuT. 
Clapp.  6  Gray.  97. 

A  law  that  Is  unoonstitutlonal  is  so  because  K  iB 
either  an  assumption  ot  power  not  legislative  in  its 
nature,  or  because  It  IS  InoonsIsteBt  wltii  some  pro- 
visions of  tbe  Federal  or  State  Constitution.  Com. 
V.  Maxwell,  27  Pa.  U4, 4S6i  Oooley.  Conat  Um.  Uh 
ed.  311,  and  neto.   
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JTeam.  £«ek  Cow«n  and  Chitfles  J> 
Hardyi  for  appeDant: 

Scctioo  1440  of  Uie  Code  of  dvil  Procedure 

not  a  Tiolation  of  any  coostitotkmal  provls- 
kn  of  this  State,  or  of  the  United  States. 

By  ft  a  party  having  paid  and  exHngaistaed 
the  debt  of  a  defendaDt  io  an  eiecution,  on  re- 
cdving  a  deed  of  the  debtor's  land,  if  Ibe 
debtor  resomei  the  title  to  the  land,  he  most 
pay  back  the  amount  of  tlie  debt.  In  other 
words,  the  person  pacing  the  debt,  in  case  of 
the  failure  of  his  title,  is  given  a  species  of 
equitable  lien  on  the  debtor's  land,  and  is  not 
to  be  devested  of  the  title  by  the  debtor,  nnhw 
that  lien  is  paid. 

See  Jfe/nfyrvT.  Sanford,  89  N.  Y.  684. 

The  LegislatuTe  may  coastitutionally  pass 
hws  which  render  valid  and  legal  the  doings 
of  public  officers  who  have  exceeded  their  au- 
thority, although  by  said  law  iodividuals  may 
be  deprived  of  vested  rights. 

Smith.  Com.  on  Const  Coostr.  409. 

Where  the  Legislature  might,  without  any 
violation  of  the  Constitution,  have  authorized 
certain  conduct  on  the  part  of  public  officers, 
it  may  ratify  and  validate  such  conduct  by  a 
subsequent  Act. 

BeU  V.  VanderUU.  67  How.  Pr.  840;  Bnaign 
T.  Bane,  10  Cent.  Rep.  264,  107  N.  T.  829; 

What  It  dw  jnvteM  of  iaw. 

What  oonstitutefl  dufl  prooess  of  law  has  l>een  ex- 
kaustlvel}r  defined  In  Desty^s  Federal  ConstttiiUon. 
at  page  XBt.  Tbe  tenn  Is  ooDBtmed  to  mean  suob 
mo  exertion  of  tlie  powers  ot  BOTeminent  aa  the 
settled  maxims  of  the  law  permit  and  sanction. 
Bertholf  v.  O'BleUy.  8  Hun,  IS,  18  Am.  L.  Reg.  N. 
8.  IIB:  Kz  varU  Ah  Fook,  49  Cal.  408. 

It  Bhnply  requires  that  a  person  should  bo 
brDOfflit  foto  oonrt  and  have  an  opportunity  to 
ptwre  any  ftuJt  for  hta  protection.  People  v.  Essex 
Coanty  Supre.  70  N.  Y.  288. 

It  mwiB  law  ki  Its  regular  course  of  administra- 
tlOD  through  courts  of  jiistloe  (Baker  v.  Kelley,  11 
man.  ISO;  Bowan  v.  State.  30  Wis.  120-,  State  v. 
Becht,  23  Minn.  418),  a  timely  and  regular  proceed- 
fng  to  Judgment  and  executJon.  Dwljrht  v.  WI1- 
liama,  4  HcLeao.  388. 

It  generally  Implies  and  tncludes  parties.  Judge, 
tegular  alle^tloos,  and  a  trial  acoordiug  to  some 
settled  couiae  of  Judicial  proceedings  (Den  v,  Ho- 
boken  tand  ft  Imp.  Co.  n  U.  S.  IS  How.  S7£,  15  L.  ed. 
ITS:  Huber  r.  Reily.  S3  Fa.  112;  Kees  v.  Watertown, 
H  a  S.  W  WalL  m,  a  U  ed.Ttt  Westervelt  v. 
6n«ir.  It  N.  T.  son,  a  legal  prooeedliqc  undM  dlrec- 
tton  of  a  oonrt  (Nawoomb  v.  Smtta.  1  Cbaad.  71); 
totendlng  to  secure  the  right  of  trial  aooording  to 
tbe  forms  of  law  iPanons  v.  Russell.  11  Hfob.  113). 
tbe  law  of  tb^  land  {Re  Heador.  1  Abb.  D.  S.  331: 
Den  V.  Hoboken  lAod  A  Imp.  Co.  ailpFa;  Janes  v. 
Iteynolda.  2  Tex.  SSL;  a  present  exteting  rule,  and 
not  an  tx  poet  facto  h%r  iRolie  v.  Henderson,  4  Dev. 
h.  15;  l^ylor  v.  Portec,  4.  Hill.  146;  Wynebiimer  v. 
People.  UJS.Y.IfB;  Norman  v.  Heist.  6  Watts  S. 
171;  Deal  T.  Hoboken  [and  ft&np.Co.aupra);  a  law 
e^gUngattlietlmeof  the  vesUng  of  rights.  WV- 
UnsoQ  V.  Leiand,  S7  V.  8. 2Pet.U8,  T  L.  ed.  098;  Os- 
bom  V.  Nicboleon,  80  U.  S.  13  WalL  aSi,  £0I»  ed.flfffi; 
Taylor  v.  Fonac,  siQ>ra,'  Wytwhamef  v.  Ita^le.  18 
S.  T.  3W. 

Tbat  It  meajos  a  Mai  aooording  to  some  settled 

course  of  procedure  is  not  untTprBuIly  true. 
Greene  v.  Brlggs.  1  Curt.  C.  C.  8U:  Den  v.  Hoboken 
land  St  Imp.  Co..  HiAe  v.  Henderson,  and  Taylor 
T.  Porter,  stmra;  Tansandt  v.  Waddel,  S  Terg.  280: 
Ataie  Bank  v.  Cooper,  Id.  M;  Jones  v.  Perry,  10 
rerg.A 


Dttawabtny  r.  Jenkins,  Si  N.  Y.  177;  JSbrton 
r.  Thomp§on,n  N.  Y.  fi22;  People  v.  ateDon- 
atd.  09  N.  Y.  863. 

mr.  ET«nt(  P.  Wheeler,  with  JA-sim. 
Tucker,  Hard^'AWainwrislit.  also  for 
appellant: 

The  Legislature  had  power  to  regulate  the 
form  of  the  execution,  and  it  also  had  power  to 
regulate  the  remedy  ot  parties  aggrieved  by 
deiecta  of  form. 

This  is  in  strict  aodoar  to  the  authorities 
which  hold  that  tbe  Legulature  has  power  to 
pass  a  statute  curing  defects  in  proceedings  for 
the  sate  of  property  for  non-payment  of  taxes 
ot  assessments. 

Bowiu  V.  Mag,  120  N.  T.  857.  See  also 
Terrel  v.  Wheeler,  128  N.  Y.  76;  Olementt  v. 
jQckeon,  9S  N,  Y.  091;  Bntign  v.  Baree,  10 
Cent.  Rep.  254.  107  N.  Y.  1^;  WiUiama  v. 
Albany  County  Supra.  122  D.  S.  164,  30  L.  ed. 
1088;  NeiB  York  A  0.  M.  R.  Co.  v.  Van  Horn, 
37  N.  Y.  478;  I'topU  v.  Turner,  317  N.  Y.  227. 

Previous  to  1837  it  was  the  law  of  this  State 
that  a  mortgi^  or  other  security  taken  upon  a 
loan  of  money  at  a  uaurioiu  rate  was  void. 
Nevertheless  it  was  also  tbe  law  tbat  a  party 
seeking  equitable  relief  in  reference  to  such 
mortgage  or  security  was  obliged,  as  a  condition 
of  obtaioing  this  relief,  to  tender  the  amount 


It  does  not  neoessarily  Import  a  Jury  trial  {Re 
Meador,  1  AM).  D.  S.  817),  but  Includes  summarT 
remedies.*  Marttnv. Uott,2Si;.ai2  Wheat. U.0L. 
ed.  637;  United  States  v.FerTelca,H  U.S.  18 How. 
41,  14  L.  ed.  48;  R«  Heador  and  Den  v.  Hoboken 
Land  ft  Imp.  Co.  supra. 

Civil  proceedings  for  contempt  are  not  included. 
State  V.  Becht,  supra. 

A  statute  nwklDg  tbe  property  owner  liable  for 
damages  resulting  from  the  lltegBl  use  of  property 
l>y  a  tenant  (s  valid.  Bertholf  v.  O'Hielly,  S  Hun, 
IS,  18  Am.  L.  B«r.  N.  H.  124;  Dobbins  v.  United 
States,  90  U.  S.  aos,  24     ed.  687. 

An  assemment  for  grading  and  Impvorlng  streets 
Is  not  a  taldog  of  property  without  compensation, 
or  without  due  process  of  law.  People  v.  Brookljrn, 
4N.T.U9. 

Private  property  may  be  taken  by  a  pommander 
in  war  in  case  of  exigency,  but  the  case  must  t>e 
urgent.  Mitchell  v.  Harmony,  64  U.  8. 13  How.  115, 
14  L.  ed.  7S.  And  see  Ex  parte  Mtlligan,  71  U.  4 
Wall.  8. 18  L.  ed.  28lT  Clark  v.  Mitchell,  0(  Mo.  BOt. 

Provisions  tor  Bearobes  and  setzuree  to  aid  in  the 
coUeotlon  of  tbe  revenue  are  not  repugnant  to  tbe 
Fourth  Atnendment  to  the  EMeral  Comtitution. 
He  Piatt,  7  Ben.  281:  U  Int.  Kev.  Beo.  183:  Den  v.  Ho-, 
bokeo  Land  ft  Imp.  Co.  58  tJ.  8. 16  How.  2T7, 16  L.  ed . 
874;  Ames  v.  Port  Huron  Log  D.  ft  aCo.  11  Mich.  l%i. 

Bo,  processes  for  selsure  apd  assessment  are 
within  tbe  dtsoretlon  of  the  L^irUatare  (PuUan  v- 
Kinsinger,  2  Abb.  U.  S.94;  Davidson  v.  NewOrleans 
Admra.  98  U.  S.  07, 24  L.  ed.  616'.  but  Congrpss  has  no 
power  to  provide  for  the  abeoluto  forfeiture  of  land 
as  a  penalty  for  the  non-payment  of  taxes, without 
any  process.  HattiQ  v.  Bnowden,  18  Orntt.  108; 

A  Confiscation  Act  does  Dotauthorliwseisureaad 
conQsoattoo  wftbout  doe  prooessof  law.  Hodnson 
V.  Hillward,  8  Grant,  Cas.  406. 

Congress  has  no  power  to  organise  a  board  of  re- 
visioo  to  nullify  oooflrmed  }itle&  Beiohert  v. 
Felps,  73  n.  &  8  Wall.  180. 18  Lu  od-  649. 

A  trial  before  a  board  of  election  officers  in  not 
dne  procet<B  of  law.   Ilubcr  r.  Belly.  53  Pa.  113. 

By  "without  due  process  of  law"  is  meant  all  tbe 
guarantees  set  forth  in  the  Sixth  Amendmoit. 
Janes  V.  itefnolds,  2  Te<t.  2B1;  Jones  V.  Montes.  IS 
n>z.  863. 
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wtiich  bfrbad  actually  raceived.  with  legal  in- 
terest. 

Ltvingttan  T.  Harrk,  8  Paige.  587.  8  L.  ed. 
261;  Tiipper  t.  Poim^,  1  Jafans.  Cb.  489, 1  L. 
«d.  802;  Fanning  ▼.  Dtt^ham,  S  Johns.  Ch. 

122,  1  L.  ed.  1030. 

Tliis  would  seem  to  be  in  complete  analogy 
to  the  prefieat  case.  A  statute  may  be  consti- 
tutionu  in  pai^  eroa  ttaoiwfa  tbwe  are  conaU- 
tutional  objections  to  another  part. 

Sedgw.  Stat.  Const.  413. 414;  Pet^  r.  Qreen. 
88  N.  T.  296. 

Tlie  requirement  that  the  plaiotift  shall  re- 
pay to  the  defendant  the  aoiouDt  due  at  the 
sale  is  valid,  for  the  efEeotof  this  payment  was 
undoubtedly  to  eztingatsh  a  debt  due  from 
the  defendant  in  the  nrat  suit,  the  plaintiff  in 
the  Kecond. 

Melntyre  v.  8an^,  69  N.  T.  6*4..  2  N.  T. 
Civ.  Proc.  806. 

Mr.  Charles  E.  Hnshea.  with  Mr. 
Georgre  H.  Fletcher,  for  respoadeot: 

The  Ameadment  of  1881,  to  section  1440  of 
the  CoJe  of  Civil  Procedure,  authorize  an  un- 
lawful deprivation  of  properly  and  is  unconsti- 
tulioual. 

See  Wiikinaon  v.  Letand,  27  U.  S.  2  Pet. 
627,  7  L.  ed.  542;  Taylor  v.  P&rter,  4  Hill,  140; 
WeattrtxU  T.  Qregg,  12  N.  Y.  202. 

If  tlie  Legislature  cannot  take  the  property 
of  A  ami  give  it  to  B,  it  canaot  compel  A  to 
pay  suma  tbat  be  does  not  owe  under  penalty 
of  forfeltnre  of  prt^ierty.  * 

It  is  difficult  to  percave  bow  any  equllable 
claim  can  exist  ftgainst  anyone  for  the  cost  of 
void  proceediags. 

Cooley,  Taxn.  2d  ed.  p.  653,  note  1. 

The  attempt  of  the  Legislature  to  charge 
property  with  the  expenses  <rf  an  Invalid  pro- 
ceeding tn  intitum  against  the  owner.  Is  uncon- 
stitutional and  void. 

Boae  T.  17.  8.  Rejteeiar  Co.  86  Bun.  407; 
WeHon  T.  WatU,  45  Hun.  919;  Uniitn  JHttiti- 
ing  Vo.  V.  Union  PAarmaceuUeal  Qo.  6  N.  T. 
Supp.  640. 

Where  a  betterment  statute  went  so  far  as  to 
attempt  to  create  a  lien  upon  the  property  of 
the  adjudged  owner  for  the  purchase  money 
without  reference  to  its  amount  or  to  the  bene- 
fit which  the  owner  had  derived,  the  Act  was 
held  void. 

Madland  v.  Bentand,  24  Minn.  372. 

So  a  tax  statute  which  had  been  construed  as 
^ving  the  holder  of  an  invalid  tax  title  a  lieu 
tor  "the  money  paid  upon  the  sale"  without  re- 
gard to  the  question  whether  the  owner  was 
legally  liable  for  the  whole  of  the  purchase 
money,  as  representing  a  valid  obligation,  was 
held  void  if  such  were  the  proper  construction. 

Bart  V.  Henderson,  17  Mich.  218. 

It  is  not  competent  by  legislation  to  bring 
into  existence  and  estabflsh  against  a  party  a 
demand  which  prevfouEdy  he  was  ueither  le- 
gally nor  equitably  bound  to  recognize  and  sat- 

Cool^,  Coast.  Law,  827;  Ohio  AM,  R,  Oo. 
V.  iMckeif,  78  III.  56. 

The  titatnte  makes  no  provision  for  a  jodl- 
rial  inquiry  or  for  a  jndidal  determination  of 
tiie  facts  upon  which  the  finfeitnte  ts  predi- 
cated and  is  therefore  void. 

See  2  Kent,  Com.  13;  Wyruihamer  v.  Feovie, 
18  N.  Y.  878;  T^lor  t.  FM«r,  4  HUl,  148; 
18L.R.A. 


OamfMl  V.  Bwv*,  45  IS.  Y.  8B6r  Axdmfl 
Hearing,  85  K.  Y.  802;  Cooley.  Taxn.  2d  ed. 
466;  Laiabm  v.  ateeld.  7  L.  R  A.  184, 119  IST. 
Y.  226;  Cooley.  Const  Lim.  8th  ed.  444;  J«k 
V.  Anderaon,  57  CaL  25l;  Loun  v.  Baintoater, 
70  Mo.  159. 

Wtiere  the  Legislature  seeks  to  enforce  the 
performance  of  some  act  which  public  policy 
may  seem  to  require,,  it  is  not  competent  toda- 

{irive  the  eiticen  of  his  rights  of  property,  sole- 
y  by  virtue  of  a  legislative  enactment  becaosa 
of  his  failure  to  comply  with  a  (cesenbed  con- 
dition. 

Pe<^  V.  Otit,  90  N.  Y.  48.  See  also  Beed 
V.  Wright,  2  G.  Oreene,  15;  Sefuitf  v.  Tatker 
(Md.)  Jan.  29. 1801;  Manhallr.  MeDtMiel,  13 
Bush,  878. 

If  this  were  a  curative  statute,  it  would  be 
invalid. 

Hart  V.  Henderson,  17  Mich.  218;  Crommll 
V,  Maclean,  123  N.  Y.  474. 

In  case  of  a  void  judicial  sale,  if  the  lien  be 
a  valid  one  and  is  iMsed  upon  an  equitable  or 
legal  obligation  of  the  owner.  It  is  just  that  be 
should  reimburse  the  defendant  to  the  extent 
to  which  he  has  been  tjeneflted  by  the  dis- 
cbarge of  the  lien.  This  result  may  be  reached 
by  compelliug  the  owner  to  make  the  payment 
as  a  condition  of  granting  relief. 

See  Htneard  v.  Hort/t,  5  Tex.  290;  Johnson 
V.  CaldweU^  88  Tex.  217:  McLaugklin  t.  Dan- 
iek  8  Dana.  18&  See  alae  U'Qhae  r.  SOit,  4 
Litt.  846;  Mvir  v.  Ortgig.  8  Blackf.  988;  Bow- 
kins  T.  MiUer,  26  Ind.  178;  Priix  v.  Bojid,  1 
Dana,  436:  Jones  v.  French,  92  Ind.  188;  Sitort 
T.  Bears,  98 Ind. 605;  Benlleyv.  Jl^^n^,  1  Strobh. 
Eq .  52. 

In  another  class  of  cases  the  Tjeglelatnre  has 
made  It  a  condition  of  granting  relief  against 
void  lax  sales,  that  the  owner  shall  pay  all  taxes 
assessed  against  the  property. 
The  validity  of  such  a  statute  was  denied  in — 
Wilton  V.  McEmna,  58  BL  4a  See  Craia 
T.  PUnagin,  81  Ark.  818;  Bjp$  v.  Jftiem,  88 
Ark.  644. 

Clearly,  however,  an  owner,  as  a  condition 

of  reclaiming  his  property,  cannot  be  compelled 
to  pay  an  invalid  tax. 

Bart  V.  Eenderaon,  17  Mich.  918;  Cooley, 
Const.  Lim.  6th  ed.  453,  note.  See  also  Con- 
way  V.  Ca««,  S7  Dl.  82;  Douglass  v.  Fiynn,  48 
Ark.  398;  Selsov.  Robertson.Sl  Ark.  397. 

It  has  been  held  to  be  within  the  legislative 
power  to  secure  to  the  person  who  has  made 
improvementa  In  good  faltik  a  return  for  the 
benefit  conferred  upon  the  owner,  by  substan- 
tially giving  to  the  latter  an  option  to  obtain 
the  value  of  his  land,  less  the  Improvements, 
or  to  recover  his  land  an^>ay  for  the  improve- 
ments, 

Hosa  V.  Irving.  14  Bl,  171. 

Where  the  Legislature  has  sought  to  compel 
the  owner  to  pay  that  which  he  is  under  no  moral 
or  equitable  duty  to  pay,  the  Statute  has  been 
pronounced  void. 

Madland  v.  Benland,  24  Minn.  879. 

Rnger,  Ch.  J.,  delivered  tiie  oplnim  of 
the  court: 

This  appeal  involves  the  construction  and 
constitutionality  of  section  1440  of  the  Code 
of  Civil  Procedure  as  amended  by  chapter 
681  of  the  Laws  of  1881,  relating  to  the  sale. 
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redemption  and  conTeyance  ot  real  propvty 
aold  on  execution. 

The  questioDB  arise  upon  the  afflrmance  by 
the  general  term  Of  an  Order  of  the  special 
term,  denying  the  defendant's  motion  to  set 
aside  and  vacate  a  judgment^entered  herein  for 
the  plaintiff.  No  claim  was  made  but  that 
the  judgment  waa  regular  and  authorized  by 
the  evidence  in  the  cuse,  or  that  there  was  any 
statute  or  rule  of  lavr  which  required  the 
court  to  set  aside  such  judgment.  The  pur- 
poses of  the  Act  referred  to,  if  yalld,  do  not 
require  an  order  of  the  court  to  render  them 
effective.  The  contention  is  that  the  defend- 
ant is  entitled  to  the  relief  asbed  for,  because 
tbc  plaintiff  did  not,  within  twenty  days 
after  the  recovery  of  the  judgment,  make  cer- 
tain payments  to  the  defendant.  In  default 
of  which  the  section  referred  to  declares  Uie 
iudffment  to  be  of  "no  force  or  effect."  Even 
if  it  be  conceded  that  the  provisions  of  the 
Code  are  valid,  it  does  not  follow  that  the 
dt'fendant  is  entitled,  as  of  course,  to  the  re- 
liff  demanded.  It  is  not  required  by  the 
language  of  the  Statute,  and  Uie  court  might 
well  have  said,  in  the  exercise  of  its  discre- 
tion, that  the  defendant  should  be  left  to  the 
remedies  which  the  Statute  gaVe  him,  and 
that  it  would  not  determine  tlie  controversy 
in  a  summary  way  upon  motion.  But  we 
are  disinclined  to  dispose  of  the  appeal  on 
this  point,  as  important  questions  are  raised 
by  the  case,  which,  in  the  interest  of  justice, 
leuuire  an  early  disposition. 

The  evidence  In  the  case  shows  that  pro- 
tIous  to  the  commencement  of  this  action 
the  defendant  had,  as  a  subsequent  Judg- 
ment creditor  of  the  plaintiff,  acquired  the 
right  to  a  deed  from  the  sheriff,  by  the  re- 
demption from  the  purchaser,  upon  an  execu- 
tion sale,  of  a  house  and  lot  In  Kew  York 
belonging  to  the  plaintiff,  and  she.  believ- 
ing the  sale  to  have  been  unauthorized  and 
illegal,  brought  this  action  to  compel  a  de- 
termination of  the  defendant's  claim  under 
such  redemption.  In  answer  to  the  action 
the  defendant  set  up  title  in  himself  through 
the  proceedings  to  redeem  from  the  former 
judgment  creditor,  who  had  bid  It  in  on  an 
execution  sale  npon  a  judgment  In  his  favor 
against  the  plaintiff.  The  question  litigated 
upon  the  trial  was  as  to  the  validity  of  the 
execution  upon  which  such  sale  was  had. 
The  trial  court  found  that  It  was  "a  void 
process,  and  that,  therefore,  the  sale  under 
that  void  process  was  also  void  and  of  no 
effect,  and  therefore  the  defendant  Tucker 
could  and  did  take  no  valid  title  by  reason 
of  his  redemption  from  a  sale  which  was 
void."    FtoM  V.  Riley,  98  N.  T.  1. 

Judgment  was  therefore  rendered  in  favor 
of  this  plaintiff,  with  costs,  and  that  judg- 
ment was  affirmed,  not  only  by  the  general 
term,  but  also  by  this  court,  with  costs.  It 
is  claimed  that  this  judgment  is  ineffective, 
because  the  plaintiff  did  not  within  twenty 
days  after  its  recovery,  in  compliance  with 
section  1440,  pay  to  tbe  defendant  the  moneys 
required  to  be  paid  by  that  section.  Toe 
iecti(m,  as  amended,  read  as  follows :  "The 
right  and  title  of  the  judgment  debtor,  or  of 
a  penon  holding  nnioer  him,  or  deriving 
title  tbroagh  him,  to  real  property,  sold  by 
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vtrtuQ  of  an  execution.  Is  not  devested  by 
the  sale,  until  the  expiration  of  tlie  period 
within  which  it  can  be  redeemed,  as  pre- 
scribed in  this  article,  and  ttie  executfion  of 
tlie  sheriff's  deed.  BuC  if  the  property  is 
not  redeemed  and  a  deed  Is  executed  in  pur- 
suance of  the  sale,  the  .  grantee  in  the  deed 
is  deemed  to  have  been  vested  with  the  legal 
estate  from  the  time  of  the  sale."  Then  Al- 
lows the  Amendment :  "And  if  tbe  title  of 
such  grantee,  or  his  assignees,  is  adjudged, 
for  any  reaton  or  eaum  matweter,  to  be  null 
and  void  in  any  action  for  that  purpose 
brought  by  the  judgment  debtor,  or  his  aa- 
flignees,  such  judgment  shall  have  no  Jorce 
or  effect,  unless,  within  twenty  davs  after  the 
entry  of  such  judgment,  the  plaintiff  shall 
pay  to  such  grantee,  or  his  assignees,  the 
sum  of  money  which  was  paid  upon  the  sale 
with  interest  from  the  time  of  the  sale  as 
prescribed  in  this  article,  including  the  costs 
aud  expenses  of  defendant.  In  defending  the 
action  in  which  such  judgment  was  recovered* 
to  be  adjusted  by  a  judge  of  the  court  in 
which  said  action  was  brought;  and  in  the 
event  of  plaintiff's  failure  to  pay  such  pur- 
chase money  and  expenses  within  the  time 
aforesaid,  aaid  title  afiail  be  talid  in  mid  gran- 
tee." It  was  also  provided  that  if,  in  any 
pending  action  to  recover  such  property,  an 
appeal  had  been  taken,  the  plaiutiff  should 
have  twenty  days  from  final  judgment  in  his 
favor  to  make  the  payments  required. 

In  considering  the  meaning  and  effect  cS. 
the  Amendatory  Act,  it  ts  desirable  to  have 
in  mind  tbe  previous  condition  of  the  law 
on  the  subject.  The  Code  of  Civil  Procedure, 
which  was  a  snbslantial  re-enactment  of  the 
provisions  of  the  Revised  Statutes  in  respect 
to  this  subject,  provided  that  on  a  sale  of 
lands  on  execution  the  debtor's  title  should 
not  be  devested  imtil  fifteen  months  after 
the  sale.  This  period  was  allowed  him  and 
his  judgmeut  and  mortgage  creditors  to  en- 
able  them  to  redeem  from  the  sale,  l^o 
first  year  was  allowed  to  the  debtor  and  the 
three  succeeding  months  to  the  creditors  en- 
titled to  the  benefit  of  the  redeeming  Stat- 
ute. On  the  expiration  of  the  fifteen  montlis, 
in  case  there  was  no  redemption  by  tbe  own- 
er, tbe  sheriff  was  bound  to  execute  a  deed 
of  the  premises  to  th^  purchaser  on  the  sale, 
or  to  his  assignees,  or  to  the  person  entitled 
thereto  under  the  provisions  of  the  Statutes 
relating  to  redemption  (§  1471).  Upon  a  re- 
demption by  the  judgment  debtor,  or  his 
heirs,  executors,  or  assignees,  the  sale  and 
certificates  thereof  became  null  and  void  and 
no  conveyance  therefore  was  required  to  be 
executed,  as  tbe  judgment  became  satisfied 
to  the  extent  of  the  sum  collected  and  applied 
on  the  execution,  and  the  title  of  the  prop- 
erty sold  remained  in  the  judgment  debtor 
(§  1448).  Id  case  of  a  redemption  by  a 
judgment  or  mortgage  creditor,  be  was  re- 
quired not  only  to  pay  the  amount  specified 
by  the  Statute  to  the  person  from  whom  be 
redeemed,  but  also  to  execute  a  satisfaction 
of  his  judgment  or  mortgage,  stating  that 
the  redemption  satisfies  the  judgment  or 
mortgage  in  full,  or  to  a  Bpeclfied  amount 
(§  1468).  The  purdhasw  of  real  property, 
sold  by  virtue  of  an  execution,  who  has  been 
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evicted  from  the  t>ofl8esslon  thereof,  or  against 
whom  judgment  Is  rendered  in  an  action  to 
recover  the  same  in  consequence,  Srst,  of 
any  Irregalartty  In  the  proceedings  coo- 
ceraing  the  sale ;  or,  second,  if  tlie  judgment 
upon  which  the  execution  was  issued,  oeing 
vacated  or  reversed,  or  set  aside  for  irregu- 
larity, or  error  in  fact,  may  recover  the  pur- 
chase mouey  paid  by  him,  with  interest, 
from  the  person  for  whose  benefit  the  prop- 
erty was  sold  (§  1479).  In  case  of  a  sale 
upon  a  judgment  based  upon  an  "irregular- 
ity iu  the  proceedings  concerning  the  sale," 
the  judgment  under  which  the  sale  was  made 
is  revived  and  becomes  valid  to  enable  the 
judgment  creditor  to  collect  the  sum  paid 
un  the  sale,  with  interest  1480).  It  is 
also  provided  that  a  judgment  creditor,  who 
completes  proceedings  for  redemption,  ac- 
quires all  the  right,  title  and  interest  in 
tne  property  which  the  purchaser  acquired 
by  the  sale  (%  1471).  The  protection  which 
this  scheme  affords  persons  who  have  pur- 
chased land  on  an  illegal  sale  is  apparently 
Butflcient  for  all  of  the  requirements  or  justice 
or  equitf,  independent  of  the  amended  sec- 
tion. Thus,  when  such  sale  Is  declared  void, 
the  security  of  the  judgment  creditor  is  re- 
stored for  the  purpose  of  enabling  him  to 
reimburse  himself  for  the  moneys  paid  on 
the  sale,  and  a  purcliaser,  on  redemption, 
whose  title  is  defeated  for  any  of  the  causes 
specified,  is  authorized  to  recover  the  pur- 
chase money  paid  by  blm  from  the  judgment 
creditor,  or  tutwe  who  represent  him. 

These  provisions  gave  an  adequate  and 
sufficient  remedy  to  all  of  the  parties  inter- 
ested where  there  had  been  an  Illegal  sale  on 
execution.  The  judgment  creditor  lost  no 
rights  by  making  such  sale  and  the  inno- 
cent purchaser  and  his  assignees  were  pro- 
tected, as  well  where  the  judgment  was 
founded  upon  irregularities  in  the  proceed- 
ings concerning  the  sale  as  when  It  had  been 
reversed  or  vacated. 

There  could,  of  course,  be  no  just  founda- 
tion for  a  claim  by  the  judgment  creditor  to 
be  reimbursed  by  anyone  when  his  judgment 
had,  for  any  reason,  been  reversed  or  set 
aside,  because  in  that  event  his  claim  would 
ttaelf  be  extluguidied  and  be  would  have 
suffered  no  loss. 

A  point  is  made  by  the  respondent  upon 
the  language  of  the  Act.  that  tlie  defendant, 
being  a  redeeming  creditor,  does  not  come 
within  its  terms.  By  the  express  language 
of  the  Act,  its  provisions  would  seem  to  be 
operative  only  where  the  land  had  not  been 
redeemed.  TTiere  can  be  no  question,  we 
think,  but  that,  under  the  language  of  the 
8t«tute.  the  land  had,  within  its  meaning, 
been  redeemed,  and  the  defendant  was  there- 
fore precluded  from  availing  himself  of  Its 
benefits.  If  this  should  be  held  to  be  the 
true  construction  of  the  Act.  its  operation 
would  then  be  confined  to  those  who  pur- 
chased on  the  sale,  and  their  assignees  aloue, 
niid  would  tlms  exclude  the  defendant  from 
the  benefit  of  the  Act.  It  Is  contended, 
however,  by  the  appellant  that  a  redeeming 
creditor  comes  within  Uie  spirit  of  the  Act, 
and  fihnuld  therefore  be  held  to  be  within  its 
mcnniag. 
IS  L.  K.  A. 
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We  should  be  reluctant,  under  any  circum- 
stances, to  extend  by  construction  the  scope 
and  application  of  a  statute  which  seems  to 
be  so  uncalled  for  and  Inequitable  as  this, 
and  particularly  so  when  the  redeeming 
creditor  has  an  adequate  remedy  for  any  loss 
which  he  may  have  incurred ;  but  where  a 
party  is  excluded  from  the  benefit  of  an  Act 
by  its  express  language  the  court  is  not  at 
liberty  to  extend  its  operation  by  construc- 
tion for  the  purpose  of  bringing  uim  within 
its  spirit.  But,  however  this  may  be,  we 
think  that  It  is  due  to  the  gravity  and  im- 
portance of  the  questions  raiseil  that  we 
should  base  our  decision  upon  those  more 
important  points  presented  by  the  objections 
to  the  validity  of  the  Amendment. 

It  is  to  be  observed,  in  the  first  place,  that 
the  Act  is  predicated  upon  the  existence  of 
a  final  judgment  determmlng,  not  only  that 
the  property  to  be  affected  has  been  lllogallT 
sold,  but  that  it  still  belongs  to  the  plaintiff 
therein,  and  that  the  defendant  has  no  legal 
claim  thereto,  but  also  awards  to  the  plain- 
tiff the  costs  of  the  action,  and,  impliedly, 
holds  that  defendant  is  not  entitled  to  such 
costs.  The  Act  contains,  therefore,  the  most 
ample  mncesslon  that  the  party  against 
whose  rights  it  is  aimed  is.  in  law,  the  abso- 
lute owner  of  the  prooerty  to  be  aifected  by 
the  Amendment,  and  Is  a  judgment  civditor 
of  the  defendant  to  the  extent  of  the  costs 
included  in  the  judgment.  It  then  proceeds 
to  declare  how  be  may  be  devested  of  this 
title  and  property,  and  provides  that,  after 
recovering  a  juagment  awarding  him  the 
title  unless  he  pays,  within  a  limited  time, 
to  the  defendant  an  arbitrary  sum,  his  prop- 
erty shall,  by  force  of  the  Act  alone,  be 
transferred  to  his  adversary. 

The  sole  aim  of  the  Statute  thus  seems  to 
be  to  effect  a  change  of  title  and  to  wrest 
from  one  person  tlie  property  which  has  been 
linally  adjudged  to  be  bis  and  vest  it  in  an- 
other, by  mere  force  of  tlie  legislative  will. 
No  obligation  to  make  the  paymenta  referred 
to  existed  at  law,  and  none  was  created  by 
the  Act,  but  it  simplv  decliired  that  unless 
they  are  made  the  defauliing  party  shall 
'  forfeit  his  property  and  It  sliall  be  trans- 
ferred to  another,  who  bad  neither  legal  nor 
equitable  claim  to  it.  In  effect,  it  reverses 
the  judgment  and  gives  to  one  that  which 
the  courts  have  deliberately  adjudged  be- 
longs to  another. 

The  plaintiff  contends  that  the  Statute  is 
unconstitutional,  because  it  deprives  the 
owner  of  bis  property  without  due  process 
of  law  and  we  are  of  the  opinion  that  the 
claim  is  well  founded.  It  cannot  be  the  sub- 
ject of  doubt,  that  an  Act  of  the  IjCgislature, 
which  provides  for  an  involuntary  transfer 
of  property  from  one  [lerson  to  another, 
without  due  process  of  law,  whether  with  or 
without  compensation,  violates  the  princi- 
ples of  the  fuudanienta!  law  whatever  may 
be  the  pretext  upon  which  it  is  founded.  It 
was  said  by  Justice  Jcwett,  in  EnU>nrt/  v. 
Conner.  3  N.  Y.  511,  after  a  review  of  the 
authorities  :  "I  think  these  decisions  should 
be  regarded  as  having  settled  the  point  that 
a  statute  is  unconstitutional  and  void  which 
authorizes  the  trausferof  one  man's  property- 
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to  another  without  the  conseat  of  the  owner, 
tlthougb  compenaation  be  made."  And  it 
is  laid  down  in  Cooley's  Constitutional  Lim- 
itations (p.  444),  as  an  eltunentarr  princl- 
pic,  that  a  party  cannot  **  by  his  misconduct 
to  forfeit  a  right  that  it  may  be  taken  from 
him  without  judicial  proce^ings,  in  which 
a  forfeiture  shall  be  declared  indue  form. 
Forfeiture  of  rights  und  properties  cannot 
be  adjudged  by  legislative  Acts,  and  cod- 
fiscaiion  without  a  judicial  hearing  after 
doe  notice  would  be  void  as  not  being  due 
process  of  law. " 

The  Act  comes  clearly  within  the  gpirit  of 
our  decision  in  Cromwal  y.  MaeLean,  123  N. 
V.  474,  where  Judge  Feckbam,  In  relation  to 
a  tax  sale,  says:  "Holding,  as  we  must, 
Uiat  no  title  or  interest  in  fact  passed  to  the 
purchaser  at  these  tax  sales,  and  that  the 
orisioal  owner  still  retained  bla  title,  the 
effect  of  the  Act  in  question,  if  valid,  is  by 
lepslative  Bat  to  transfer  Uie  title  of  the 
(Hoperty  of  Edward  C.  Wilson,  as  trustee,  to 
Uieiesaees  under  three  invalid  leases.  .  .  . 
Has  the  Legislature  of  this  State  the  right  to 
uke  the  property  of  A  and  transfer  it  to  B 
under  the  ^uise  of  confirming  aalea  made  of 
such  land  in  xnHtum;  but  by  which  no  title, 
in  UcX  or  in  law,  passed  from  the  owner  to  the 
purchasert  The  statement  of  the  question 
Hhoald  be  its  best  answer.  The  property  thus 
taken  is  not  taken  by  due  process  of  law. 
.  .  .  What  difference  does  it  make  to  say 
that  the  Legislature  is  acting  only  in  s  way  of 
validating  proceedings  to  collect  a  tax, 
vfaicfa,  injustice,  the  owner  of  the  land  ought 
to  pay?  The  answer  is,  that  the  proceedincs 
have  been  so  fatally  defective  that  no  title 
has  passed,  and  the  owner  has  his  title  to 
tiis  property  the  same  as  if  no  proceedings 
bad  been  taken.  Where  is  tlie  authority  in 
«a<^  case  for  the  legislature  to  itself  trans- 
fer the  title  of  his  property  to  someone  else?" 

It  is  obvious  that  if  the  Legislature  could 
not  directly  confirm  such  sale,  the  court  ought 
not  to  strafo  to  discover  such  an  illegal  inten- 
tion in  the  words  of  an  Act,  whose  motives 
and  purposes  are  ambiguous  and  indefinite. 

Tested  by  these  rules,  we  are  unable  to  see 
how  this  Act  can  be  supported  and  at  the 
Mne  time  effect  be  given  to  the  constitutional 
■[Qsranty.  It  was  said  by  Judge  Earl,  in 
Sfiwrt  v.  Palmer,  74  N.  Y.  183.  that  "the 
coostitutional  validity  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  it, 
but  by  what  may  by  its  authority  be  done." 

A  oonsideiation  of  the  results  wtilch  may 
be  reached  through  the  provisions  of  Uiis 
Act,  when  construed  according  to  the  plain 
meaning  of  Its  language,  demonstrates  the 
impoMibillty  of  reconciling  its  provisions 
with  tlie  requirements  of  the  fundamental 
law.  The  obvious  intention  of  the  Act  is  to 
take  away  from  the  owner  all  remedy  for  the 
ttcovery  of  his  property,  except  upon  the 
payment  by  bim  to  his  adversary  of  a  sum 
of  money  which  miut  frequently  be  greater 
than  the  value  of  the  property  itself.  If  be 
remains  in  possession  of  the  property  he  is 
(leprived  of  any  remedy  to  protect  his  posses- 
mo,  and  If  his  adversary  has  succeeded  in 
obtaining  posaesalon,  be  is  deprived  of  any 
Kaedy  to  recover  it,  except  upon  Uie  condi- 
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tion  that  he  pave  aa  much,  or  more, ,  than  it 
is  probably  worth.  An  owner  nuiy,  therefore, 
under  this  law,  be  stripped  of  his  property 
under  a  void  proceeding,  be  turned  out  (u 
possession  and  denied  any  affirmative  relief 
in  the  courts,  unless  upon  tlie  condition  that  he 
payti  for  the  property  its  value,  as  determined 
by  a  judicial  sale,  and,  in  addition  thereto, 
a  sum  for  costs  and  expenses,  the  amount  of 
v.-hich  ho  has  no  means  of  ascertaining,  and 
which  may  also  exceed  the  value  of  the  prop- 
erty in  litigation. 

A  more  effectual  scheme  to  deprive  an 
owner  of  his  property  could  hardly  be  con- 
ceived. Whether  he '  abandons  it  to  Uie 
wrong-doer  or  elects  to  seek  his  remedy  in 
the  courts,  the  property  as  a  subject  of  value 
has  passed  from  him  irrecoverably.  It  is 
not  claimed  by  the  appellant  that  the  change 
of  title,,  intended  to  oe  effected  by  this  Stat- 
ute, is  to  be  produced  by  any  process  of  law, 
or  as  the  result  of  any  judicial  proceeding 
whatever ;  and  the  Statute  in  plain  language 
declares  that  it  shall  take  place  as  a  conse- 
quence of  tlie  owner's  successful  attempt  to 
establish  his  right  through  any  action  at 
law,  upon  a  failure  to  make  the  payments  re- 
quired. The  Statute  is  intended  to  execute 
itself  and  pass  the  title  upon  the  expiration 
of  the  time  limited  by  the  Statute.  One  of 
the  arguments  by  which  the  Statute  is  at- 
tempt^ to  be  sustained  is  the  claim  that  tlie 
Legislature  lias,  in  effect,  required  the  owner 
to  repay  certain  sums  of  money  which  had 
theretofore  been  appropriated  to  her  use,  and 
inasmuch  as  she  has  had  the  benefit  of  the 
amount  bid  on  the  sale,  it  Is  argued  that  it 
is  in  accordance  with  equitable  rules  that  he 
should  be  required  to  repay  sucb  sums  before 
recovering  back  her  property. 

We  do  not  think  it  is  competent  for  the 
Legislature  to  deny,  for  any  cause,  a  party 
who  has  been  illegally  deprived  of  his  prop* 
erty,  access  to  the  constitutional  courts  of 
the  State  for  relief.  If,  as  we  have  seen,  he 
is  denied  all  remedy  for  the  wrong  inflicted 
upon  him,  the  deprivation  of  his  property 
becomes  just  as  effectual  as  though  it  had 
been  taken  from  him  by  direct  legislative 
enactment.  But,  however  this  may  l>e,  the 
act  does  not  seem  to  furnish  any  foundation 
for  the  argument.  The  plaintiff  has  never, 
in  fact,  been  relieved  from  her  liability  to 
pay  the  original  judgment,  and  has  not  de- 
rived anv  ^nefit  from  the  attempted  sale. 
That  liability  was  revived  against  her  in 
favor  of  the  judgment  creditor  when  she  re- 
covered judgment  for  the  land,  and  no  pro- 
vision is  made  bv  the  Act  for  the  satisfaction 
of  that  lien,  although  the  payment  required 
by  the  Statute  be  actually  made  by  her.  The 
Hen  is  joriven  to  one  party  and  the  payment 
is  required  to  be  made  to  another,  and  in  the 
absence  of  any  provision  in  the  Statute  mak- 
ing sucli  payment  a  satisfaction  It  Is  difficult 
to  see  why  the  lien  does  not  remain  and  the 
judgment  stand  unsatisfied. 

The  payment  required  was  also  unneces- 
sary for  the  protection  of  the  redeeming  cred- 
itor, as  lie  had  his  right  of  action  to  recover 
back  the  money  paia  by  him  from  the  per- 
son to  whom  It  was  paid.  The  section,  as 
amended,  thus  secured  to  the  judgment  cred- 
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itor,  not  only  a  lien  on  the  land  for  the  orig- 
inal debt,  but  leaves  him  in  possession  of 
an  equivalent  sum  received  from  the  redeem- 
ing creditor,  and  the  redeeming  creditor  is 
entitled  to  receive  not  only  the  money  re- 
quited to  be  paid  under  this  Statute  by  the 
owner,  but  also  acquires  a  cause  of  action 
against  the  judgment  creditor  to  recover  ba^ 
the  money  expended  by  him  on  redemption. 
Both  of  these  parties,  therefore,  have,  by 
this  Act,  double  security  for  the  same  debt 
and  no  provision  is  made  by  the  Statute  that 
the  payment  required  to  be  made  W  the  owner 
shall  satisfy  any  of  these  liaolHtles.  It 
would  therefore  seem  that.  In  fact,  no  bene- 
fit accrued  to  the  plaintiff  from  the  moneys 
paid  on  the  sale,  and  no  pretense  was  left  for 
the  requirement  made  by  the  Statute. 
"But  a  further  answer  t«  the  claim  is  found 
in  the  fact  that  the  Statute  proceeds  upon  no 
such  theory  and  purports  to  make  no  such 
application.  No  reference  is  made  In  It  to 
the  liabilities  of  the  judgment  debtor,  or 
provision  made  for  their  satisfaction,  and 
the  sum  required  to  be  paid  by  her  lias  no 
reference  to  the  existence  of  any  lien  or  debt, 
or  its  amount.  Indeed,  it  requires  the  psy- 
ment,  as  well  when  it  has  been  judicially 
pronounced  that  there  is  no  debt,  as  when 
one  may,  in  fact,  exist.  The  Act  makes  no 
distinction  between  cases  where  the  judg- 
ment upon  which  the  sale  was  made  has 
l>een  reversed  and  set  aside,  and  those  in 
which  the  process  ainoe  has  been  adjudged 
to  be  void.  It  wholly  ignores  any  such  dis- 
tinction and  requires  the  payment  to  be 
made,  as  well  where  no  claim  ever  existed, 
as  where  a  legal  claim  has  been  Illegally  at- 
tempted to  be  enforced.  It  fumislies  no  ar- 
gument in  favor  of  the  legality  of  this  Act, 
to  say  that  some  of  the  consequences  follow- 
ing Its  enactment  could,  under  special  con- 
ditions, have  been  omstitutlonally  produced, 
!f  provided  for  in  some  other  way.  The 
broad  question  here  is,  whether  this  enact- 
ment construed  according  to  Its  plain  mean 
ing  aud  intent,  enables  one  person  to  acquire 
the  property  of  another  against  his  will,  ex- 
cept by  due  process  of  law.  If  it  does  the 
coiu'ts  must  condemn  it  as  violative  of  the 
fundamental  law.  The  vicious  purpose  of 
the  Act  is  so  thoroughly  interwoven  with 
the  whole  sclieme  of  iTie  enactment  as  to  ren- 
der it  impossible  to  eradicate  its  objection- 
able features  without  reconstructing  the  en- 
tire section.  It  is  not,  therefore,  a  case  where 
any  parf  of  the  Act  can  be  supported. 

We  also  think  the  Act  violates  the  consti- 
tutional gaarantv,  because  It  assumes  to  nul- 
lify a  final  and  unimpeachable  judgment, 
not  only  establishing  the  plaintiff's  right 
to  the  premises  in  dispute,  but  also  award- 
ing him  a  sum  of  rnoney  as  costs.  After 
Tondition.  this  judgment  became  an  evidence 
of  title,  and  could  not  be  taken  from  tlie 
plaintiff  without  destroying  one  of  tlie  in- 
strumentalities by  which  her  title  was  man- 
ifested. A  Statute  which  assumes  to  de- 
stroy or  nullify  a  party's  muniments  of  title 
is  just  as  effective  in  depriving  him  of  his 
property  as  one  which  bestows  it  directly 
upon  another  (Jte  Jafob».  98  N.  Y.  98,  anci 
Authorities  there  cited).  In  the  one  case  it 
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despoils  the  owner  directly,  and  In  the  otber 
renders  him  defenseless  against  any  assault 
upon  his  property.  Authoritr  which  per- 
mits a  party  to  be  deprived  oi  his  property 
by  Indirection  Is  as  much  within  the  mean- 
ing and  Bpirlt  ot  the  cmistitatlonat  provision 
as  where  It  attempts  to  do  the  same  thing 
directly.  Even  assuming  that  it  might  be 
lawful  for  the  Legislature  to  Impose  a  con- 
dition upon  the  right  of  a  piuty  to  maintain 
a  particular  action  to  recover  real  property, 
no  such  case  Is  here  provided  for.  This 
Statute  makes  uiy  action  at  law  to  estsblfsh 
his  riffht  subject  to  its  provisions,  and  thus 
deprives  him  of  all  remedy  for  the  wrong 
done  him.  It  not  only  does  this,  but  it  at- 
tempts to  reverse  a  judgment  and  give  to  the 
defeated  party  the  mtits  of  a  recovery 
awarded  to  another.  We  must  bear  in  mind 
that  a  judgment  has  been  rendered,  and  the 
rights  flowing  from  It  have  passed  beyond 
the  legislative  power,  either  directly  or  in- 
directly, to  reach  or  destroy.  After  adjudi- 
cation the  fruits  of  the  judgment  become 
rights  of  property.  These  rights  became 
vested  by  the  action  of  the  court,  and  were 
thereby  placed  beyond  the  reach  of  legisla- 
tive power  to  affect. 

We  have  been  referred  to  no  authority 
which  justifies  legislation  taking  such  rights 
away  arbitrarily,  and  we  know  of  no  theory 
upon  which  it  can  be  sustained.  Instances 
where  land  subject  to  a  lien  for  taxes  has 
been  sold  therefor,  and  the  owner  has  been 
required  to  pay  the  taxes,  ss  a  condition  of 
mtuntalnlng  an  action  to  recover  the  land, 
or  the  borrower  of  money,  at  usurious  rates, 
is  required  to  repay  the  sum  equitably  due 
before  maintaining  a  suit  in  enuity  to  en- 
force a  forfeiture  of  the  securities  held  by 
the  creditor,  are,  obviously,  not'  Analogong 
to  the  case  under  consideration. 

We  are  therefore  of  the  opinion  that  the 
repugnancy  between  the  law  and  the  consti  • 
tutioiial  rights  of  the  citizen  is  so  irreconcil- 
able that  the  law  must  fait. 

Another  serious  objection  to  the  law  seems 
to  exist  in  the  ambigul^  of  the  provisions 
relating  to  the  time  limited  for  making  tlie 
payments  required  by  It.  The  language  of 
the  Statute  requires  the  payment  to  be  made 
within  twenty  days  after  judgment,  and  the 
subsequent  portions  of  the  section,  provid- 
ing that  in  case  of  pending  appeals  the  pay- 
ment might  be  made  within  twenty  days 
after  final  judgment,  would  seem  to  imply 
that.  In  other  cases,  the  time  must  be  limit- 
ed by  the  original  judgment.  If  this  be  so 
it  might  be  that  a  defendant,  by  taking  an 
appeal  snd  staying  proceedings,  could  defeat 
any  effort  of  tlie  owner  to  make  the  pay- 
ments, and  thus  compel  him  to  lose  his  land 
although  he  might  l)c  willing  to  comply 
witii  the  statute.  This  seems  to  show  the 
recklessness  with  which  the  owner's  interests 
were  regarded  and  the  injustice  which  may 
Ix?  perpetrated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction 
that  we  have  found  this  amendatory  Statute 
unconstitutional,  for  in  every  view  in  which 
it  may  be  considered,  it  impresses  us  with 
the  conviction  that  it  is  grtwsly  inequitable 
and  unjust.   We  can  discover  no  reason  in 
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the  situation  of  the  purchaser  at  an  lUeeal 
execution  sale  under  the  existing  lav  which 
instiOes  the  «d<^tion  of  the  careless,  ill-ooa- 
sidered  and  inequitable  provislonB  which  dls- 
tinralih  this  legislation. 

The  amended  section  is  subject  to  manv 
•tber  critictsma,  which  we  have  not  felt 


called  upon  to  make,  as  those  already  referred 
to  fully  justify  the  conclusion  we  hare 
reached  In  the  case. 

Th»  order  lAvuld  thtnftm  le  e^fimed,  wtih 
eo»ts. 

All  concur  (Earl,  in  KsuH).  except 
Fineli.  absent. 
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George  W.  HUBBLE.  Pff.  in  JBrr,, 

H.  A.  B.  com 

(.-..  Va.  .) 

DajBA^es  torn  towuit.  resnUlng  from  an 
iqjmietloii  obtained  without  auffloient  cause 
br  tbe  lenor,  wUoh  prevented  him  from  cuIU- 
vatfav  the  land,  mar  be  reooveted  In  en  action 
oa  the  ooTOmiti  In  lease,  altbooi^  there  m^f 
«]«>  be  a  TCSDedr  on  the  injunctton  bond. 


(July  a.  1891 J 

ERROR  to  the  Circuit  Court  for  Smyth 
County  to  review  a  judgment  in  favor  of 
defenJant  in  an  action  brought  to  recover 
damages  for  an  alleged  breach  by  defcndaot  of 
covenants  contained  in  a  lease  which  she  bad 
executed  and  delivered  to  plaintiff.  Smiarted. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  S.  Blair  fox  plainUfl  in  error. 
MeMrs.  Buchanan  A  Baehanan,  for  de- 
fendant in  error; 


Nora.— irv^ncllon  gnmUd  with  caution.  ■ 

A  |»«tfminai7  inJaooUoD  freqaentlj'  openitee  as 
a  decision  of  tbe  whole  qnestton,  and  should  not  be 
grated  where  other  nMedka  safflo&  BnnAi  v. 
Omtmvb.  11  Abb.  Fr.  N.  &  m 

It  sbould  be  inaed  with  eantlon.  and,  bo  to  speflk,- 
idaotantlr.  and  onlr  in  a  oaee  reasonably  free 
Cran  doubt.  Hlntaaon  t.  FanaeEBlhftT.  Co.  £9 
Hn,  mi  Wooftvam  r.  Hanli,  S  Burk  tfK  Yan 
Tettatco  T.  Howlasd.  U  Abb.  Pr.  N.  8.  M;  Bameey 
V.  &ie  B.  Oe.  SB  How.  Pr.  198;  Bedfleld  v.  Hlddt&. 
ton. ;  Baew.  (M;  Gumee  v.  Odell,  13  Abb.  Pr.  M; 
Boberta  t.  Mathews,  U  Abb.  Pr.  UQ;  BrooUrn  0. 
*J.  B.O0.  T.  Brooklyn  01^  B.  Oo.  88  Batb.  400; 
QnttatOosiTownB.  Ot».  v.  Bleeofeer  Bt.  ftF.  B. 
Oo.  tt  How.  Pr.  39ft. 

It  should  not  be  granted  in  every  case  In  whtofa 
pialBtiff  bctass  UmMlf  wftfaln  the  lettorof  the  rules 
■ItowtectlwlMKieeof  tbewrft.  Be«ard  should 
be  had  to  the  natore  and  extent  of  the  injury 
wfalobiriaJiitlCwouMsuflerIf  tfaelnjanction  should 
be  witUwld,  and  alao  to  the  oonseqaences  to  de- 
fendant U  franted.  Brace  t.  Delaware  »t  H.  Oanal 
Oo.  UBartk  811;  Gallatin  v.  Oriental  Banl^  ISBow. 
Pr.  aS8:  jrChffer^  t.  Olasler,  10  How.  Pr.  4TS. 

It  ahooU  not  be  granted- to  every  fnstanoeof  a 
prima  tade  oaae  of  probable  right  to  a  final  Injuno- 
fkaa,  but  only  In  oases  where  wititout  It  the  court 
cumut  by  tti  Judgment  do  Justice  between  the 
partiea.  Tan  Tegbton  v.  Howland,  mpra- 

ItsbooMDot  be  gnuited  where  all  tbe  eQoltlea 
ue  (liMpproved.  Oentnl  Orosa  Town  B.  Co.  v. 
tteeokar  St.  ft  V.  B.  Co.  Mimt. 

It  should  only  be  granted  irtMtre  M  appears  by  the 
eouplalat  that  Oe  plalotUt  la  eotlUed  to  tbe  relief 
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The  remedy  for  inliuji  or  damue  resulting 
from  ao  iojuncticm  m  thia  State  Is  upon  tho 

iDlunclion  bond. 

Va.  Code  1687.  g  8442. 

Nn  action  can  lie  maintained  for  institating 
a  civil  suit  unless  it  was  done  mattcioiudy  and 
without  probable  cause. 

4  Minor  Inst.  pt.  I.  pp.  483, 488. 

We  have  ao  caae^  so  far  as  we  can  ascertain, 
where  damaces  have  ever  been  allowed  for  tn- 
juries  resultug  frcun  an  injunction  except  up- 
on or  by  reason  of  the  bond  and  the  statute 
which  requires  it. 

See  Oorton  t.  Brown,  37  111.  489,  81  Am. 
Dec.  246. 

Could  any  other  aeUou  be  resorted  to  by  tbe 
injured  party  he  would  then  have  two  actio os, 
one  on  bond,  and  case,  or  covenant  for  dam- 
ages, and  thus  be  enabled  to  split  his  action, 
wbicb  is  not  permissible. 

See  7  Rob.  Prartiee,  177,  note  81;  JJender- 
noffle  V.  Ooeks,  19  Wend.  807, 83  Am.  Dec.  448. 

ttbmild  no  bond  be  given  or  condition  im- 
posed by  the  court,  and  the  injunction  bo 
granted,  the  resulting  injury  would  be  tbe  act 
of  the  court,  and  lierefore  damnimk  abtqm 


demanded,  and  where  It  also  appears  by  aflWavit- 
that  eaBotent  ground  exists'  therefor.  Fowler  v. 
Bums,  7  fioew.ea?.  Bee  HasoaU  v.  Madison  Unl^ 
veisltT  *  B.  B.  Soc.  8  Barb.  174. 

Statutory  condUiom  must  "be  complied  vHth. 

Where  a  statute  requires  tbe  giving  of  a  bond 
a  oondlclon  preoedeot  to  the  granting  ot'an  In- 
junction, the  court  Is  not  at  liberty  to  disregard 
mob  statute;  and  it  Is  error,  in  suoh  ease,  to  grant 
thelnJuQotton  without  tbe  required  t>ond.  Miller 
V.  Parker.  TO  N.  0. 68- 

But  theboDdmnst  bo  construed  and  governed  by 
the  statate  in  force  at  the  time  of  its  execution, 
and  a  'statute  then  enacted,  bat  whlcb '  does  not 
tnke  effect  until  after  auch  execution,  cannot  bnve 
a  retroactive  operation  so  as  to  affect  a  bond  trlveu 
j^or  thereto,  since  the  question  is  one  which  goes 
to  the  contract  Itself  and  not  merely  to  tbe  remedy 
tbereoD.  Mix  v.  Tall,  W  III.  40. 

But  In  the  absence  of  any  statute  prescriblnir  the 
oondltlone  of  the  bond.  It  restd  in  the  discrptiun  of 
the  court  to  fix  the  tems  upon  which  the  rcUff 
may  be  granted,  and  where  plaintiff  trivefl  ^^iich 
bond  ns  is  required  by  tbe  court,  and  falls  to  proso 
oate  his  suit  successfully,  he  Is  liable  for  all  dam- 
ages sustnfncd  by  reason  of  the  Injunction.  Xpw- 
ell  V.  Partee.  10  Humph.  :125;  Foster  v.  Sti«phHi-d.  3» 
Tex.  68T;  S  High,  InJ.  •  16Z0. 

Bond  must  indemnt/yfor  damocre*  eitstaiucd. 
The  recitals  of  an  injunetlon  bond  may  mry 
somewhat  in  phraseology,  but  the  pivotcl  fdra  re- 
mains Uie  same— tiiey  an  aim  toprotcet  the  dcff  iid- 
ant  against  kWS  or  damage  by  reason  of  the  In  Itinc- 
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ii^uria,  un1es»  tbe  {njunctioii  should  be  sped 
out  maliciously  and  without  probable  cause. 

Young  v.  Glrmorie,  8  Call,  447;  BnaaeU  v. 
Farley,  105  U.  8.  488,  28  L.  ed.  1060.  See 
Milliard,  laj.  p.  89;  High,  IdI.  ed.  1890, 
%  1848,  p.  101;  LmBt9n  t.  Qreen,  84  N.  T. 
3^;  Kmr  V.  MereahiiU  Bank,  4  Mo.  App. 
195. 

Lacy»  J.,  delivered  the  opioion  of  the  court: 
This  19  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Smyth  Comity,  teodered  aX 
the  March  Term,  1890.  The  action  U  cove- 
Dant,  and  the  dedaration  set  forlh  that  on  the 
3Ulh  day  of  December,  1881,  in  the  County  of 
Smyth,  the  defendant  leased  for  the  term  of 
tive  years  to  the  plaintiff,  In  consideration  of 
the  sum  oF  $8,000.  to  be  oaid  to  her  as  stated 
in  the  deed  of  lease  executed  by  them,  certain 
real  estate  situated  in  the  said  county,  with 
condilions  stated  and  set  forth  in  said  deed; 
that  the  plaintiff  performed  all  the  covenants 
of  the  said  deed  on  his  part,  but  that  the 
defendant  did  not  perform  on  her  part,  setting 
forth  the  breaches,  and  by  injunction  pre- 
vented the  plaintiff  from  cultivating  the  lend, 
etc.,  and  deprived  him  of  the  use  and  profit  of 
the  said  land  mentioned  in  the  declaration  from 
the  28tb  day  of  November.  1883,  until  after 
the  expiration  of  the  lease;  that  the  said  In- 
iuiiction  was  by  decree  of  the  Supreme  Court 
of  Appeals  of  Virginia  dissolved,  and  the  bill 
dismissed;  and  laid  his  damages  at  $4,500. 
The  defendant  demurred  to  the  declaration, 
which  demurrer  the  court  sustained,  and  ren- 
dered  judgment  for  the  defendant,  from  which 
judgment  the  plaintiff  applied  for  and  obtained 
a  writ  of  error  to  this  court.   The  ground  of 


the  court's  deoision  la  that  the  eommoQ-Isw 
action  of  covenant  will  not  lie  when  the 
alleged  breach  wes  by  legal  process,  as  by  in- 
junction; that,  when  damage  was  caused,  and 
the  ioJuDction  not  sustained,  the  injuDction 
bond  furnished  the  only  Temedy,  all  others 
being  merged  therein.  Mr.  High  says  (High, 
Inj.ft  16481:  "Some  conflict  of  authority  ex- 
ists as  to  whether  a  defendant  In  an  injunction 
suit  may,  by  an  action  on  the  case,  recover 
damages  for  having  been  enjoined  without 
cause;  and  the  rule  has  been  broadly  stated 
that  no  such  right  of  action  exists.  The  better 
doctrine,  however,  seems  to  be  that  defend- 
ant's right  of  action  at  common  law  U  not 
merged  in  the  remedy  upon  the  bond,  and  that 
an  action  in  the  case  will  He," — citing  Cox  v. 
Taylor,  10  B.  Mon.  17.  Mr.  Barton  says.  In 
hie' Chancery  Practice  (p.  478):  "The  right  to 
damages  upon  the  dissolution  of  an  injunction 
is  independent  of  any  statutory  pmvision  upon 
the  subject,  and  amio  some  cooflfct  of  the  de- 
cided cases  it  is  said  that  this  right  is  cumula- 
tive of,  and  in  addition  to,  the  right  of  action 
at  law  upon  the  injunction  bond.  While  the 
court  decrees  damages  upon  the  dissolution,  .it 
cannot  go  beyond  the  injunction  bond,  so  far 
as  the  penalty  is  fixed  therein,  and.  when  dam- 
ages have  been  thus  awarded,  the  decree  of  the 
court  is  conclusive  as  to  the  amount  which  can 
be  recovered  in  an  action  on  the  bond;  but  not 
so  the  right  of  action  on  the  contract,  whose 
covennnis  have  been  broken."  Mr.  Lawson 
says  (Lawson,  Rights,  Rem.  &  Pr.  §  8704): 
"  It  is  now  held  that  the  defendant  in  an  fn- 
juuctlOD  suit  has  a  common-law  right  of  action 
to  recover  damages  for  having  been  Improper- 
ly enjohied,  in  Edition  to  his  remedy  upon  the 


tton,  ff  the  court  ahouM  finally  dedde  that  the 
plaiDtlff  was  not  entitled  thereto.  Allen  v.  Brown, 
SLans.  611. 

Damasea  cannot  Im  reoovered  twjrond  the 
amount  spedfled  la  the  nndertaUnK  on  whhdi  the 

iDjunotlon  la  obtained.  Pacific  Hail  8.  S.  Co.  v. 
Toll,  10  N.  T.  Week.  Dig:.  869.  afflrined  86  N.  Y.  U6. 

Where  a  preliminary  injuaction  is  vacated  upon 
stipulaUon,  the  Burettes  oo  the  undertaking  are 
only  relieved  from  llabliltr  tor  damairea  acorulnv 
oubeettuent  to  the  time  of  Its  vaoatloa;  tbey  are 
still  liable  for  all  damages  which  accrued  prior 
thereto  the  same  aa  If  It  bad  l»een  vacated  on  mo- 
tion or  by  a  dedalon  of  the  court.  Dtokerson  v. 
Hermami,  M  H.  Y.  Week.  Dig.  MB. 

What  damagta  man  be  eonMend. 
The  Iocs  of  the  use  and  rental  of  the  premises 

during  the  time  defendant  was  enjoined  Is  a  proper 
element  of  damages  to  be  reoovered  la  an  action 
upon  tbe  bond.  Smith  v.  Wells.  46  Uto.  61;  Hoe- 
mer  v.  Campbell,  OB  UL  67S;  Blchardson  v.  Allen,  74 
Qa.nil.  But  see  Hill  V.  BUI,  n  Vt.  U& 

So,  too,  damages  for  [tbe  crops  which  defendant 
was  prevented  by  tbe  injuootlon  from  harvesting 
may  properly  be  allowed  (Allea  v.  Brown,  t  Lam. 
fill),  as  well  as  waste  oommftled  upon  the  premises 
while  defendants  were  deprived  of  their  posseasion 
by  the  Injunction.  Kichardaon  v.  Allen,  lupro;  2 
HiKh,  InJ.  8d  ed.  I  1678. 

Tbe  dama^ee  which  tbe  enjoined  party  may  be 
entitled  to  for  losses  and  Injuries  suslaiaed  by  tbe 
operation  of  the  writ  are  as  various  as  the  subjects 
whiob  may  be  atfected  by  such  lestralnt.  These 
damaffee,  however,  are  ascertained  and  measured 
by  the  principle  of  fftvlnc  Just  and  adequate  com- 
pensation for  actual  hMS.  which  la  tbe  natural  and 

13  L.  a  A. 


proximate  result  of  the  injunction.  Bullock  v. 
FersusoD.  80  Ala.  SST:  CoUlns  v.  Sinclair,  SI  Til.  388; 
Hale  V.  Heegen,  tlf  Ho.  872:  Brown  v.  Tyler,  34  Tex. 
168;  Houlton  v.  Btohardson,  48  K.  H.  »;  Hoid  v. 
Trimble.  1  Lltt.  41B. 

If  the  restraint  keeps  Hie  owner  of  the  property 
out  of  pofleesBion.  or  deprives  him  of  Its  use,  the 
oompenaatioa  la  given  upon  the  same  prlndide  as 
lo  other  oases  of  mtrngful  deprivation.  Where  a 
party  was  prevented  from  enjoylnf  the  bcoaflt  or 
his  real  estate  by  Injunction  which  was  obtaloed 
without  cause,  the  value  of  the  use  and  oooupatlon 
waa  given  as  damages.  Butherford  v.  Hooie.  M 
Ind.  311;  Vlemlng  t.  Bailey.  44  Mlas.  m.  See 
Sturgcs  v.  KnanK  86  Vt.  488;  S  Sutherland,  Dam.  flft. 

The  only  Uabiltty  created  by  an  InJunoUoa  bond 
ia  for  auch  damages  oa  are  actually  auatalned  by 
the  wrongful  suing  out  of  tbe  Injunction.  Staples 
V.  White,  88  Tenn.  80. 

The  dissolution  of  an  bijunotlon  laprtana  faote 
evidence  that  the  defendant  haa  auatalned  dam- 
agee.  Ijemeunier  v.  HcCleariey.  41  La,  Ann.  411. 

In  a  suit  upon  an  Injunction  bond  conditioned 
"for  the  payment  of  any  decree  or  order  that  may 
be  awarded  .  .  .  and  all  such  costs  and  damages" 
tbe  penalty  of  wbloh.  with  interest,  la  len  tban  the 
amount  for  whitdi  the  obligor  became  liable,  plain- 
tiff may  recover  the  whole  penalty,  with  Intereat  to 
tlie  date  of  the  Judgment,  and  thM  aggregate  to 
carry  intereet  after  the  date  of  the  Judgmrat. 
State  V.  Purcell,  31 W.  Ta.  44. 

Upon  a  proceeding  to  saoertain  the  damages  aua- 
talned by  a  party  in  oonaequenoe  of  aa  injunction 
reetralolag  him  In  tbe  exerolse  of  some  le^  right, 
it  le  proper  to  allow  tbe  expenaea  incurred  upoa  a 
rtfereaee.  Holoomb  v.  Uloe,  m  N.  T.  688. 
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bond."  3iHehellr.8fiilMeeiUmB.0i>.  75  Qa. 
Sd8:  Manlote  v.  Vtei,  05  Miss.  M7:  Gorton  t. 
Brvu>»,  27  111.  489;  Iron  Mountain  Bank  T. 
Menantite  Bank,  4  Mo.  App.  SOS;  Bajf^n  t. 
Keith,  88  UiDD.  877. 

Id  aome  of  the  Statesthii  matter  Is  regulated 
by  fltatotc,  and  U  is  provided  b;  law  that  be- 
fore decree  defendfiDt  may  file  bis  account  for 
all  damafres.  and  have  tbem  in  that  suit  allowed; 
but  when  there  is  do  spedflc  mode  prescribed 
by  the  statute  of  assessing  damsges,  aod  no 
audi  prorisioc  exists  by  statute,  the  right  of 
actioD  at  law  ia  in  additfon  to  tbe  remedy  upon 
tbe  bond.  Tbe  declaration  states  a  good  cause 


of  action,  and  the  demurrer  should  have  been 
OTerruled.  The  defendant  wss  undoubtedly 
bound  by  hei  deed;  and  if,  without  sufflcient 
cause  (and  the  diasointion  of  tbe  injunction  and 
dismissal  of  the  bill  is  conclusive  of  that),  the 
defendant  deprived  the  plaintiff  of  the  benefits 
and  profits  accruing  to  him  thereunder,  she 
should  uudoubtedly  respond  in  damages. 

The  judgment  appetd^from  it  erroneoua,  and 
the  tame  ttiU  be  revermd  and  annulled,  and  the 
cause  remanded  for  a  new  trial  to  Ik  had 
therein,  when  tbe  demurrer  must  be  over- 
TQled,  and  the  case  proceeded  to  to  floal  judg- 
ment upon  the  mertta. 


UlCmOAK  SUFREUE  COURT. 


WHITE  SEWING  MACHUTE  CO. 

UIlo  H.  DAEINW  a2.,  Apfit. 

(  HMi  )  • 

1,  The  inter lliie»tlon  of  an  >gi  aaiiient 
to  pay  attornejv*  fees  in  that  ciause  of  a 
bond  to  secure  an  airent's  possible  tndetitedness 
to  bis  principal,  in  -which  the  obligors  bind  them- 
selves to  pay  tbe  penalty  vhlcb  has  been  Sxed  at 
a  dt^fioite  amount,  ia  not  a  material  alteraUoo 
whtcb  will  avoid  tbe  bond,  uader  a  statute  pro- 
vidiiiir  tb&t  in  suits  on  buch  bonds  It  a  breacb  is 
found  to  exift  tbe  Jury  shall  assess  the  danoaKee, 
after  which  judgment  sbalt  be  entered  for  the 
penatty  and  execution  issned  for  the  danm^ss- 

8.  Alteration  of  aboad  alter  execntlon, 
branacfentof  the  obligee  without  authority, 
express  or  implied,  will  not  avoid  It. 

(jDir88.i«n.> 

ERROR  to  the  Circuit  Court  for  Snginaw 
County  to  review  a  judgment  in  favor  of 


Nora.— Party  produ«tti(r  inAmment  mutt  aetmmt 
for  aUa^iOM. 

The  part7  prodaotnr  a  wrftloir  as  genuine  which 
k«>  hmn  altned,  or  appears  to  have  been  altered, 
after  in  execotloii,  in  a  part  material  to  tbeqoes- 
IMo  la  dispute,  most  account  for  the  appearance 
of  ■Hetatloa.  He  may  ebow  tbat  tbe  alteration 
was  made  by  another,  without  bis  concurrence,  or 
ofbenrlse  properly  or  Innocently  made,  or  that  tbe 
sltefBtlon  did  not  cliantre  the  mranlnfr  or  laoguaae 
of  the  tBstrument.  If  be  do  that,  be  may  give  the 
witting  la  evfdenee.  but  not  otbowlse.  CM.  Code 

Qt.  ptoo.  •  lan. 

EvMence  tending  to  show  tbat  tbe  iteration  or 
msure  was  nuMle  by  a  stranger  to  the  instrument 
is  always  competent  as  by  in  tendment  of  law.whera 
nicfa  apfiears  to  be  the  case,  and  ttaere  Is  no  pro- 
cnnmvDt  or  connivanoe  by  either  party,  tin  altern- 
tloo  or  evasare  does  not  avoid  tbe  instrument. 
Hmrt  T.  emr,  86  N.  J.  L.  SSI;  Ford  v.  Ford,  17  Pick. 
41ft  Darto  v.  Carlisle,  6  Ala.  TOT;  PiMSol  v.  Grimes, 
n  TimL  tSB,  K  Am.  Dec  6T3;  Crockett  v.  Thomason, 
i  Sneed.  Wt-,  Boston  v.  Henson,  12  Cusb.  61;  Nichols 
V.  Jobnaon.  10  Conn.  192;  Lewis  v.  Payn.  8  Cow.  71, 
IS  Add.  I>ec.  427;  Bigelow  v.  gtilpheu,  35  Vt.  S31; 
Boyd  V.  HcConoell,  10  Humph.  68;  Croft  v.  White, 
«  MlH.  455:  Lubboring  v.  Koblbreoher,  :S  Mo.  m-, 
IM  T.  Alezaoder.  9  B.  Hon.  %  48  Am.  Dec  41& 

The  material  alteration  of  a  written  tmtrument 
UURA. 


plaintiff  In  an  action  upon  a  penal  bond.  Af- 
firmed. 

Tbe  facts  are  stated  In  tbe  opinion. 

Mettre.  Hanchett,  Stark  &  Banchett, 

for  appellants: 

If  made  with  fraudulent  Intent  tbe  alteration 
of  this  bond,  even  if  immaterial,  will  dfscbaige 
the  sureties. 

1  Greenl.  Ev.  %  568. 

If  Mr.  Van  !^es8,  acting  for  the  While  Sew- 
ing Machine  Company,  inserted  the  words  "a^ 
lomeys'  fees"  after  the  execuliou  of  the  bond 
without  the  knowledge  and  consent  of  the  de- 
fendnnta,  intending  tliereby  to  produce  some 
benefit  to  the  Company,  bis  act  was  a  fraud  on 
the  defendants,  even  though  tbe  insertion  of 
tbe  words  in  no  way  rUanged  their  liability,  or 
affected  the  in.<?trumeut, 

Adamt  v.  Frye,  3  Met.  103;  Van  Brunt  v. 
Boff,  35  Barb.  501;  l^rner  v.  Billagram,  3 
Gal.  S2S. 

Any  material  alteration  made  in  this  tostni- 
menl  without  the  consent  of  the  defendants 
after  they  executed  it  discharges  them  from 
liability. 


without  tbe  knowledge  or  consent  of  the  loftkcr 
renders  It  absolutely  void,  cvou  in  the  hands  of  au 
Innocent  holder.  Angle  v,  Northwestern  I*.  Ins. 
Co. »  IT.  8. 830,  S3L.  ed.  SM^ 

Borne  cases  bold  tbat  in  the  case  of  a  deed  any 
alteration,  whether  material  or  not,  avoids  It.  Den 
V.  Wright,  7  N.  J.  L.  212;  Wallace  T.  Barmstad,  16 
Fa.  462,  B3  Am.  DecflOa 

If  the  alteration  Is  noted  In  tbe  attestation  cUuse, 
tt  Is  Buflltdent.  If  It  appears  tn  tbe  same  Ink  and 
handwriting  with  tbe  body  of  the  Instrument.  It 
may  suffice.  If  the  alteration  is  against  the  inter- 
est of  tbe  party  claiming  under  tbe  Instrument,  It 
Vi  presumed  properly  made.  Bailey  v.  TViylor,  11 
Conn.  531. 

Generally  speaking.  If  nothing  appears  to  the 
contrary,  the  attemtlon  willbe  presumed  lobe oon- 
temi>oranGous  with  the  execution  of  the  instru- 
ment. Trowel  V.  Castle.  I  Kob.  S2;  Fitzgerald  r. 
Panconherve,  Fffzg.  207.  213:  ^Icy  v.  Taylor,  II 
Cimii.  681.  894;  Ooocb  v.  Bryant.  13  Me.  386, 300;  Pul- 
len  V.  Hutchinson.  S5  Me.  240,  251. 

Tbe  general  rule  Is  that  where  any  suspicion  \» 
raised,  as  to  the  geniiloeni^  of  an  altered  Instru- 
meat,  whether  It  t>e  apparent  upon  ln-<poefloii  or 
is  made  so  by  extraneous  evidence,  the  party  pn>- 
dncing  the  tnstrnment  and  ctniminjr  nnder  It  w 
bound  to  remove  the  suspicion  by  aecountlno-  f'.r 
tbe  alteration.  Ezceptioas  to  tbe  rule  undoubted- 
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PeopU  T.  Bromn.  9  Dou|2.  0;  Waif  v.  /VrA«- 
TO^,  30  Mich.  43S;  v.  Trumper,  32 

Micb.  437;  Jtfl'U«r  v.  26  ftlich.  249; 

Jiradkt/  t.  Jfontt.  87  Hioh.  1;  Aldrieh  t.  Am'M, 
Id.  468. 

The  altentfOD  makes  a  prorlslon  for  an  at- 
torneys' fee,  and  tbls  lenden  void  the  entire 
clause  providing  for  an  additioDal  10  per  cent. 

Bullock  V.  nplor,  88  Uich.  187;  Jf^fier  v. 
nart,  40  Mich.  517,  C28. 

The  insertion  of  Uiese  words,  (hen,  effected 
a  material  alteration  of  the  contract,  atid  al- 
though the  change  was  favorable  to  the  de- 
feodants  tbey  are  released  from  liability. 

People  Y.  Broten,  tupra;  Brandt,  Suretyship, 
%  388;  Heuiita  v.  OargiU,  67  Me.  55t 

Mr.  Jolm  M.  Brookst  for  appellee: 

The  entire  provision  for  tbe  10  per  cent  in 
case  of  suit,  witii  or  without  the  words  "attor- 
neys' fees,"  is  alMolutely  void.  In  either  case, 
tbe  purpose  is  to  impose  upon  the  obligors  the 
cost  of  possible  litigation,  and  an  agreement  to 
pay  more  than  the  taxable  costs  is  void. 

Bullock  v.  Taylor,  Sfl  Mich.  187;  Myer  v. 
Jtart.  40  Mich.  517-522;  State  v.  Taylor,  10 
Ohio.  378;  SitelUm  v.  QiU,  11  Ohio,  417;  Mar- 
tin V.  Belmont  Bank  Trustees,  13  Ohio,  258. 

Such  provision  being  void,  ibe  insertion  of 
tlie  WOIC&,  "attorneys'  fees,"  if  made  after  the 
execution  of  tbe  lioDd,  would  not  be  a  ma- 
terial alteration,  as  It  would  not  change  the 
liability  of  the  obligors. 

Miller  V.  Finley,  26  Mich.  248-253,  affirmed 
in  Gano  v.  Beam,  86  Mich.  441;  Leonard  v. 
PI, mips,  SO  mch.  182;  Ooodenow  r,  Cur^,9» 
Micb.  505. 509:  First  Nat.  Bank  of  Port  Huron 
v.  Carson,  60  Mich.  432,487;  Weavers.  Brom- 
ley, 8  West.  Rep.  190,  65  Mich.  218. 

A  material  alteration,  if  made  by  one  hav- 
ing authority,  avoids  an  instrument,  while  an 
Immaterial  alteration  does  not;  and  the  intent 
is  unimportant 

Fuller  T.  Green,  64  Wis.  158;  BaNnton  t. 


Phanixbis.  Co.  96  I6wa,'4IO;4W;'Z>a»in^  v. 
Phillips,  -  Uoodeiuna  T,  Curtis  and  Weaver  v. 
Bromley,  tupra. 

An  agent  to  sell  gbods  and  receive  and  traw- 
mit  tbe  price  to  bis  principal,  la  not  the  agent 
of  his  {wincipel  to  alter  a  note  so  received:  and 
an  alteration  by  him  ia  simply  deemed  a  spolia- 
tion. 

Bigeiowr.  Btilphen. «  Vt.  581;  Otnt  v.  Gray, 

85  N.  J.  L.  m 

01iam]»Uii,  Oh.  J.,  ddlvared  tbe  oi^nlon  of 

the  court: 

This  is  an  action  on  a  bond  given  by  Milo 
H.  Dakin  as  principal,  and  Aaron  T.  Bliss  and 
Anthony  Byrne  sureties,  to  tbe  plaintiff,  to  se- 
cure any  indebtedness  Incurred  by  Dakin  to  the 
plaintiff  while  acting  as  Its  agent  in  selling 
sewing  machines.  In  January,  1888,  Mr.  Van 
Ness,  an  agent  of  the  plaintiff,  employed  to 
procure  dealerslo  tlie  white  sewing  mstblnes, 
made  a  contract  with  the  defendant  Dakln.  by 
wbich  Dakin  was  given  tbe  exclusive  right  to 
deal  in  White  sewing  machines  within  certain 
territory.  It  is  the  custom  of  the  plaintiff  to 
require  dealers  to  give  a  hood  to  secure  tbe 
company  on  any  indebtedoess  to  tiiem  which 
may  be  incuned  by  sndi '  dealers.  Blank 
forms  are  fomlabed  by  the  company  and 
are  filled  out  by  Van  Ness  when  needed.  Hr. 
Dakin  signed  tbe  bond  in  this  case,  and  ob- 
tained tbe  signatures  of  the  defendants  Bliss 
and  Byrne  as  sureties,  and  delivered  it  to  Mr. 
Van  Ness,  who  forwarded  it  to  the  plaintiff. 
The  formal  part  of  the  bond,  before  stating  the 
conditions,  reads  as  follows:  "Know  all  men 
bv  these  presents,  (hat  Milo  H.  Dakin,  Aaron 
T.  Bliss  and  A.  Byrne  are  hereby  held  and 
firmly  bound,  severally  and  individually,  unto 
the  White  Sewing  Machine  Company  in  the 
sum  of  one  thousand  dollars,  lawful  money  of 
the  United  States  of  Amwica,  to  be  paid  to  tha 
White  Sewing  Machine  Company,  uteir  repre- 


Ijr  arise,  as  where  tbe  alteratloQ  is  properlj  aoted 
Id  Ibe  attestation  clause,  or  where  tbe  altenitloo  Is 
against  tbe  interest  of  tbe  partjr  derlvins  Utle  un- 
der the  iDstmnieat.  Smith  v.  United  States.  M  V. 
8.  S  WaU.  m.  17  L.  ed.  m. 

The  party  who  prodiioeean  altered  InstnimeDt  Is 
greneratir  bound  to  explain  the  alteration  or  eras- 
ure. If  it  is  to  a  material  point.  JaoksoQ  V.  Osbom, 
t  Wend.  655:  Cbappelt  v.  ^lencer,  SB  Barb.  GU. 

Tblfl  ts  espectally  the  rule  where  the  alteration  is 
suiiplflous,  end  is  t)enefialal  to  the  holder.  Tlllou 
V.  Clinton  Ik  B.  Hut.  Tub.  Co.  7  Barb.  GU;  Aclcer  v. 
Ledyard,  8  Barb.  514;  O'DonneU  v.  Harmon.  3  Daly, 
134. 

The  Instmment,  witb  all  tbe  airoumstances  of  ita 
history.  Its  nature,  the  appearance  of  the  altera- 
tion, the  possible  or  protmble  motives  to  the  alter- 
ation, or  ayalnst  it,  and  Its  effeots  upon  tbe  parties 
respectively,  oufftat  to  be  submitted  to  the  Jury; 
and  tbe  court  cannot  presume,  from  the  mere  fact 
that  nn  alteration  appears  on  tbe  face  of  the  in- 
strument, whether  under  seal  or  otherwise,  that  It 
was  made  after  tbe  signing.  May  bee  v.  SnlSen,  2 
E.D.Smtth.1.10. 

The  party  introducios  or  oiTerinv  In  evidence  a 
deed  that  has  been  altered  by  erasure  or  luterlloe- 
atloQ  must  sbow  that  the  alteration  was  made  tie- 
fore  deUvery.  Jordan  V.  Stewart,  23  Pa.  244. 

But  ft  has  been  held  that  the  preeumption.  In  the 
lltst  Instance,  Is,  that  the  alteration  appnrenton  its 
lace  was  made  before  ezeoutloa,  so  that  It  will  be 
18L.  R.  A. 


admitted  in  evMenoewttboataay  proof  ontbeiob- 
}ect.  Printup  v.  MItohell,  IT  Oa.  OBBt  Boothby 
Stanley.  84  Ha.  LU, 

Tbe  nature  of  tiie  alterattoa  should  donbUeasbB 
oonttdered  In  detennlntav  wbeUier  the  party  of- 
ferinit  the  tnstroment  Is  bound  to  dve  evldeoos 
explaiolQS  tlw  alteratloQ.  If  tbealteratloQ  maks 
the  deed  more  favorable  to  tbe  puty  produolnf  It* 
that  alteratloo  beeomes  soviotoaBaQd  mmfe  be  ex- 
plained; while  iaoUier  eases  no  enrianatloa  need 
be  irlveo.  Huntington  v.  Finch,  8  Ohio  St,  445; 
WUde  V.  Armsby,  8  Ciish.  814. 

If  the  alteration  be  merely  verbal  and  Inunateri- 
altltwlUnotaOect  tbe  inatnunent,  tiunwh  mad* 
after  delivery.  Arnold  v.  Jones,  8  B.  1. 848;  8  Phil- 
Uppa.  Bv.  888,  note. 

It  Js  not  every  alteration  that  will  destroy  an  In- 
strument. In  order  to  produce  that  effect  tbe 
alteration  most  he  material.  fUat  v.  Ckaiff.  89 
Barb.  819.  And  tbe  weiylitof  adiudtaathn  indlnes 
to  the  view  that  an  alteration  obviously  non-preju- 
dtcial  in  Its  nature  will  not  vitiate  tbe  iostrament. 
81pv.  Huey.  8Atk.83;  Hornby  v.  Hatcbam,USim. 
fSOi  People  V.  Hussy,  1  Dento,  288;  Dunn  t.  Clem- 
ents, Be  N.  C.IS8:  PeqiiawlcetBridgeT.Hathes.8N. 
H.  189;  Lanirdon  v.  Paul,  8U  Vt.  817:  Nichols  v. 
Jotanson,  10  Oodd.  192. 

For  further  authority  upon  tbls  subleot,  seenotee 
to  Wilson  V.  Hayes  (Hlmi.}  4  B.  A.  198:  Palmer  r. 
Poor  (Ind.l  6  L.II.  A.  488;  and  Sandeii  t.  BvweU 
(8.  C)7L.R.A.T48, 
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wotativea  or  miRns;  for  which  payment  (to- 
getber  with  10  per  cent  attoraeTs'  fees  thereon 
io  case  of  suit  od  this  hood)  well  aod  truly  to 
be  made,  their  hind  thenuel^  their  hdrs,  ex- 
ecutots  and.administratorB,  and  sepanle  estatesj 
jcAaUy  and'aeTerally,  firmly  by  these  presents. 
Sealed  with  their  seals.  Dated  thetweoty-afth 
day  of  JaDuary,  one  thoussod  eight  hundred 
and  eighty-eight"  Then  follows  the  condi- 
tioQ  of  the  bond,  which  was  to  pay,  or  cause 
tn  be  paid,  any  and  emy  iodebtednesB  or  lia- 
bility then  existing,  or  which  may  thereafter 
io  aoT  manner  exut,  or  be  incurred  oo  the 

Srt  of  Hilo  U.  Dafcin  to  tbe  White  Sewing 
achioe  Company,  etc.  The  words  "attor- 
neys' fees"  appear  to  have  been  interlined  in 
the  bond  between  tbe  words  "10  per  cent"  and 
the  word  "tbereoo."  The  only  quesUonspre- 
•ented  by  the  record  are:  JirH,  was  the  Inser- 
tioo  of  the  words  "attorneys'  fees"  a  material 
alteraiioD.  if  inserted  after  the  bond  was  exe- 
cuted? Second,  it  Inserted  by  Van  Kess  after 
tt  was  executed,  and  before  it  was  forwarded 
by  him  to  the  plaintiff  for  acceptance  or  rejec- 
tion, did  it  render  tbe  bond  InTalid  In  hands 
«f  tbe  plaintiflr 

dearly  the  alteraUon  l]j  the  Insertion  of  the 
words  "attorneys*  fee^  was  immaterial.  An 
alteration,  to  be  material,  must  be  in  a  mate- 
rial part  of  the  instrument,  and  affect  tbe  rights 
and  lisbilitiee  of  tbe  parties  thereto.  Am.  & 
Eng.  Kncyclop.  Law,  p.  505.  This  instru- 
ment  is  not  a  oioney  bond,  and  the  action  upon 
it  is  regulated  1^  the  Statute,  which  proTides 
tbat."wheii  an  action  shall  be  imwecated  Id  any 
«ourt  of  law,  upon  any  bond  for  the  breach  of 
any  condition  other  than  for  the  payment  of 
money,  or  shall  be  prosecuted  for  any  penal 
«um  for  tbe  non-performance  of  any  covenant 
or  written  azceement.  the  plaintiff,  in  his  dec- 
laration, shall  ass^  the  speelflc  breaches  for 
which  the  action  is  brought"  And  "upon  tbe 
trial  of  audi  action.  If  Qie  jury  find  that  any 
assignment  ot  luch  breaches  is  true,  and  that 
the  plaintiff  should  recover  damaces  therefor, 
they  shall  aasess  such  damages,  ana  shall  spec- 
if tbe  amount  thereof  in  Coeir  verdict,  in  ad- 
ditioa  to  their  finding  upon  any  other  question 
of  fact  submitted  to  them."  And  "in  every 
such  action,  if  the  plaintiff  recover,  the  verdict 
of  the  jury,  assesnng  tbe  plaintiff's  damages, 
■hall  be  entered  on  the  record,  and  judgment 
shall  be  rendered  for  the  penalty  of  the  hood, 
•r  for  the  penal  aum  forfeited,  u  in  other  ac- 


tims  of  debt,  tpgi^thev  with  the  coets  of  «ul^ 
and  with  a  further  judgment  that  the  plaintiff 
have  execution  to  collect  tbe  amount  of  dama- 
sea  so  assessed  by  tbe  jury;  which  damages  shall 
be  so  Bpedfled  in  anoh.  jadgmatt."  S  How. 
Stat  Tm-nSi.  The  penahy  of  this  boQd 
is  $1,000.  00  more  and  oo  less,  and  no  recovery 
can  exceed  that  amount.  JBM»p  v.  Freeman, 
42  Mich.  53S;  Odd  FeUawt  v.  Morriton,  4Z 
Mich.  638;  Spenetr  v.  Firry,  16  Mich,  m, 
Tbe  dama^tes,  indivdlng  the  interest,  where  it  ia 
proper  to  allow  it  to  be  assessed  under  tbe  oob-> 
ditioDg.  cannot  exceed  tbe  penalty:  and.  If  they' 
equal  the  peoaltr.  they  oan  oniy  draw  interest 
from  the  date  of  the  judgment.  In  this  case, 
as  in  tbe  other  esses  under  the  (Statute,  the  re- 
covery and  jtidgment  would  be  for  tbe  penalty 
of  tbe  hond,  aodtbe  further  judgment  that  the 
plaintiff  have  execution  tor  tbe  dsBH^es  as- 
sessed. The  promise  to  pay  10  per  ceat  as  at- 
toroeys'  fees  is  no  part  of  tbe  penalty  of  the 
bond,  and  by  no  possibility  can  it  affect  the 
judgment  to  be  rendered  upon  the  bond,  nor 
tbe  amount  of  damages  to  be  asreaied. 

Second.  It  any  altention  was  made  after  the 
execution  of  the  bond,  it  was  dcme  by  Van 
Kess,  and  although  be  was  the  agent  of  tbe 

Klaintlff,  and  received  and  forwarded  tbe  bond 
I  question  to  the  plaintiff  for  Us  approval  or 
rejection,  yet  there  is  no  testimony  in  this  rec- 
(Hd  tending  to  show  that  he  was  expressly  or 
impliedly  authorized  to  make  any  alteration 
in  the  bond.  Tbe  rule  of  law  is  Ibat,  when  an 
alteration  is  made  by  a  third  party,  it  is  an  act 
of  spoliatimi,  and  the  alteration,  although  ma- 
terial. caoQot  invalidate  tbe  written  instrument: 
and,  when  the  spoliation  is  done  by  the  ageni 
of  one  of  tbe  parties,  it  will  not  avoid  the  con- 
tract. If  tbe  agent  bad  oo  express  or  im^^ied 
authority  to  do  It.  1  Am.  &  Eng.  Encydop. 
Imw.  p.  ff05:  Van  Brunt  v.  Boff.  85  Barb.  601; 
OoUins  T.  Makepeace,  13  lod.  448;  Hunt  r. 
Gray.  85  N.  J.  L.  827;  Bigeloie  v.  Stilphen,  36 
Vt  021:  MiUer  v.  Beed,  8  Grant,  Cas^  51,  37 
Pa.  244;  Terry  v.  Baxlewood,  1  Duvall,  104. 

The  declaration  counts  upon  the  bond  as  be- 
ing in  a  penalty  of  $1,000,  and  assigns  breacbea 
of  tbe  oondttioos.  It  follows  that  tbe  bond 
would  be  a  valid  instrument  in  the  hands  of 
the  plaintueta  for  what  it  was  before  the  altera- 
tion was  made.  , 
The  errors  assigned  must  be  overruled,  and 
t/u  judgment  affirmed,  with  costs  In  both  courta. 
The  other  Justlcea  omcurred. 
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Btehard  P.  HALLOWELL,  Assignee,  etc., 
of  Joaq>b  W.  SmlOi, 
e. 

BLACKSTONE  NATIONAL  BANE. 
(  Ham^  ) 

1.  A  pl«dg«  of  Meuvitlaa  aa  c<dlatentl 
ior&aoto  wUob antborlsee tbelr sale  "on the 
DOa-performance*'  of  the  promiae,  and  tbe  appU- 
esttOD  of  the  proceeds  to  pay  tbe  iMite,  and  makes 

:  the  surplus  appUoable  "to  any  other  note  or 

]EoTB.-See  noU  to  VWl  Blver  Mat  Bank  v.  Sla^ 
(lIaM.)UL.ILA.]a. 
ISL.  RA. 


claim  "  held  by  the  pledgee  against  the  pledgor.  Is 
an  atMolute  pledge  of  the  securltiefl  for  such  other 
notes  or  claims,  tbe  rlgbt  to  enforce  which  does 
not  depend  on  non-payment  of  the  prinotpal  note. 

8.  Failnretopaytliewlioleoradenuuid 

note  when  demanded,  or  to  procure  the 
extension  of  tbe  Imlanoe  as  a  time  loan,  is  a 
breach  of  an  agreement  to  pay  on  demand,  with- 
in tbe  meaning  of  a  provision  in  a  pledge  of 
ooUaterals  t^iat  in  the  event  of  such  breach  their 
■orplua.  after  satisfying  the  note,  may  be  applied 
to  other  demands  against  the  maker:  and  the 
fact  that  the  bolder  lias  agreed  not  to  press  the 
demand  without  further  oodoe  la  ImmateriaL 
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8.  CUUnu  mciUnst  the  lira  of  which  tlie 
naksr  itf  a  note  la  ft  memlMF  *k  faMduded 
Id  a  prortelon  In  bto  pledare  of  oollRtenIi  to  leoun 

tbe  note  tbat,  on  bto  failure  to  pay  It  when  due, 
may  ezoees  of  the  oollaterals  may  1>e  applied  to 
"any  otber  note  or  olafan"  held  asataat  hlmtv 
tbepiedsae. 

(September  8,  ISBI.) 

REPORT  from  tbe  Supreme  Judicfal  Coart 
for  Haffolk  County  (Field.  OA.  J.)  for  the 
opioioD  of  the  full  court  of  a  suit  brought 
to  redeem  certain  securities  which  had  been 
pledged  by  coniplaiDaDt'B  insolvent  aasifiDor  to 
defeodant  as  collateral  for  certain  of  his  obli- 
gations, dimined. 

Complaioaot's  aadgnor  executed  and  dellr- 
ered  to  defendant  a  note,  of  which  tbe  follow- 
ing is  a  copy: 

20000  Dollx.      Bottoo,  Mass.  Dec.  14, 1888. 

On  demand,  after  date,  with  interest  at 
per  cent,  I  promise  to  pay  to  the  Blackstooe 
National  Bank  of  Boston,  or  order,  at  said 
Bank,  TweDlvfire  Thousand       Dollars,  for 
value  received,  having  deposited  with 

tills  obU^Uon  as  Collateral  Securttr, 
149  Shares  Smitb  A  Dove  Mao^  Co., 
20()  "  PaciOc  Ouano  Co.,  with 
autborfty  to  sell  the  same,  or  any  collaterals 
substituted  for  or  added  to  the  above,  without 
notice,  either  at  public  or  private  rale,  or  other- 
wise, at  the  option  of  the  said  Blackstone 
National  Bank,  on  the  non-performance  of 
tbte  promise,  said  bank  applying  tbe  net  pro- 
ceeds to  tbe  payment  of  this  note,  and  account- 
ing to  me  for  the  surplus,  if  any;  and  it  is 
berebv  agreed  that  such  surplus,  or  any  excess 
of  collaterals  upon  this  note,  shall  be  appli- 
cable to  any  other  note  or  claim  against  me 
held  by  said  bank.  Should  the  market  value 
of  any  security  pledged  for  this  loan,  in  the 
judrment  of  the  holder  or  holders  hereof, 
decline,  I  bereby  agree  to  deposit  on  demand 
(which  may  be  made  by  a  notice  in  writing, 
sent  by  mail  or  otherwise  to  my  residence  or 
place  of  business)  additional  collateral,  so  that 
tbe  market  value  shall  always  be  satisfactory 
to  said  bank,  and  failing  to  aeposlt  auch  addi- 
tional securiQr,  this  note  shell  be  deemed  to  be 
due  and  payable  forthwith,  anything  herein- 
•before  expressed  to  the  contrary  notwithstand- 
ing, and  the  holder  or  holders  may  immediately 
reimburse  lliemselves  by  the  sale  of  the  secu- 
rity; and  ft  is  herel^  agreed  that  tbe  holder  or 
boiilera  of  this  note,  or  any  person  in  his  or 
their  behalf,  may  purchase  at  any  such  sale. 

Joseph  W.  Smith. 

[Indorsed  on  back]:  Waiving  demaiid  and 
notice.  Geo.  W.  Dove. 

Jan.  8, 1889— Received  five  tlioupsnd  doilarsi. 

Jan.  5, 1889 — Received  five  tbou^od  dollars. 

Tbe  further  facts  si^clently  appear  in  the 
opinion. 

Mr.  J.  B.  Warner*  fur  plaintiff: 

There  was  no  suoh  "non-performance"  by 

Smith  as  entitled  the  Bank  to  cut  ofl  by  a  sale 

bis  right  to  redeem  his  stock. 
Tbe  security  is  primarily  pledged  for  hfs 

note  alone,  and  if  this  note  was  not  disboaorcd 

the  defendant  awiuircd  no  furtdier  claim  to  the 

Block. 

nnthmray  v.  Fall  Biter  Nat.  Bank.  181 
Masa.  14. 

IS  L.  R.  A. 


Sept., 

I  Tbe  conduct  of  tbe  Bank  In  assuring  Smith 
that  the  demand  was  not  then  insisted  on,  and 
the  resulting  uodgiatanding,  upon  which  Smith 
must  be  presumed  to  have  relied,  supply  all 
tbe  elements  of  estoppel. 

Bake  V.  Exchange  Mvt.  Ini.  Cb.  <ff  PhiJa. 
13  Gray.  265;  KnMxrboeker  L.  Tna.  Co.  v. 
Korton,  96  U.  S.  3S4, 24  L.  ed.  689;  Hod  York 
L.  Tnt.  Co.  V.  Sgs^n,  96  U.  a  872,  84  L. 
ed.  841. 

But  even  If  the  note  was  so  dishonored,  when 
the  plaintiff  offered  to  pay  it,  that  ttie  Bank 
already  bad  a  right  to  sell  tbe  stock,  sdll  the 
right  of  redemption  was  not  cut  off  ao  long  as 
tbe  Bank  held  the  stock. 

The  terms  of  the  note  do  not  make  tbe  stock 
security  for  other  debts  dmply  upon  non-pay- 
ment of  tbe  note.  Upon  non  payment  tbe 
stock  may  be  sold,  but  It  Is  not  until  It  bns 
been  sold,  tbe  note  paid,  and  a  surplus  ob- 
tained, that  the  right  of  tbe  Bank  to  apply 
that  surplus  takes  effect. 

HathavBay  v.  Fall  River  Nat.  Bank,  svpra. 

Tbe  plaiDtifTs  offer  to  par  the  note,  being- 
accompanied  with  present  ability  and  actual 
Intention  to  pay,  has,  at  least  in  equity,  all  the 
effect  which  a  tender  upon  tbe  same  conditiou 
could  bave. 

Cumnock  v.  Neteburyport  Sat.  Jnst.  3  New 
Eng.  Rep.  588,  142  Mass.  843.  847. 

The  duties  of  pledgor  and  pledgee  are  recip- 
rocal, and  the  right  to  a  return  of  the  security 
is  indisBolubly  bound  with  tbe  obligation  to 
pay. 

Whether  or  not  tbis  right  Is  correctly  treat- 
ed as  making  a  strict  legal  condition,  as  in 
many  cases  (Cortettiou  v.  Lansing,  3  Cai.  ('as. 
200;  Halpin  v.  Phenii  Ins.  Co.  118  N.  T.  165; 
CaasY.  Ilif/enfiotam,  1  Cent.  Rep.  315, 100  N.  Y. 
248;  Ocean  Nat.  Bank  y.  Fant.  50  N.  Y.  474; 
Stuart  V.  Bigler,  98  Pa.  80),  it  would  probably 
be  recognized  In  some  way,  even  at  l.iw.  ao  far 
as  to  prevent  an  enforcement  of  the  debt  if  the 
creditor  bad  destroyed  tbe  security  or  expressly 
refused  to  restore  it. 

In  equity  the  creditor's  obligation  to  return 
tbe  security  is  concurrent  with  that  of  the  debt- 
or to  pay  his  debt,  and  the  debt  cannot  be  en- 
forced unless  at  the  same  time  tbe  security  Is 
restored. 

Palmer  v.  Bendrie,  27  Beav.  349;  Einnah-d 
V.  TtoUope,  L.  R.  39  Cb.  Div.  636. 

Tbe  mere  fact  that  a  return  of  the  security 
is  refused  seems,  in  this  court,  to  be  sufficient 
ground  for  proceedings  in  equity  to  obtain  it 
on  pavment  of  the  debt. 

Barttett  v.  Johnton,  9  Allen.  530;  FowU  v. 
Ward,  118  Mass.  548r  Bathaieny  v.  fbM  Wrcr 
Nat.  Bank,  supra.  See  Newton  v.  Fay.  10  Al- 
len. 504;  Kemp  v.  Westbrook,  1  Ves.  8r.  278, 

lu  the  sense  that  a  debt  owed  by  my  firm 
can  be  enforced  against  all  tbe  members,  in- 
cluding me,  the  firm  debt  Is  my  debt;  but  Ibe 
expression  "claims  agalusi  me"  naturally 
pomts  to  individual,  not  joint,  claims,  and  it  is 
a  matter  for  consideration  wiilcb  Is  meant. 

Emerson  v.  Kmnrer,  8  Pick.  03. 

Tbe  property  was  Smith's  iudivldually,  and 
he  would  not  naturally  devote  it  to  paying 
firm  debts.  Consklerine  tlie  usual  mercantile 
view  of  a  Arm,  which  the  law  recognizes  as 
different  from  tbe  legal  view  (Corey,  Accounts, 
chap.  4),  Smith  wouM  bardlv  bave  Intended 
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Boytbing  but  bis  own  debts  when  be  uacd  ibe 
word  "me." 

Tbe  personal  and  the  partDenblp^  relations 
an  not  to  be  confused,  and  sbould  be  recog- 
sized  as  distinct  anless  there  is  a  clear  tnten- 
tioD  to  treat  tbem  on  the  same  footing. 

Be  Tvff,  L.  R  19  Q.  B.  Div.  88;  wistmfiolm 
1.  lH'Cffidd  Union  Bkg.  Co.  54  L.  T.  N.  8.  746, 

Tbe  form  of  tbe  note  was  a  printed  blank 
fuTDi^bcd  by  tbe  Bank,  and  was  sucb  as  would, 
presnmably,  bare  been  used  if  Smitb  bad  not 
beeo  a  member  of  anj  Ann.  It  is  a  mere  acd- 
dent  tbat  tbe  language  can  oorer  a  state  of 
facts  which  neither  party  had  in  mtnd.  and  it 
would  strain  too  far  the  effect  of  a  printed 
form  to  make  it  cover  more  Uian  was  obvious 
at  tbe  time. 

Cotton  r.  AttaaJtia.  Batti,  4  JSeur  Eng.  Rep. 
8S0.  14S  Mass.  43.  See  Bxparte  Fmn,  3  Olll 
A  J.  246;  Ohwk  v.  Fnen,  Mood.  &  M.  259; 
El  parte  MeKenna  {Citg  Bank  Qm),  8  De  O.  f. 

&lm. 

Mr.  Frank  E.  Fits,  for  defendant: 

A.  borrower  can  bind  collateral  deposited 
with  bis  nblintfon  as  security,  also,  for  otiter 
oUigaiions  which  may  be  bera  against  him  by 
tbe  bolder  of  the  principal  obligatloD. 

RieiardtoH  t.  Watfiinglon  Bank,  8  Met.5S6; 
Wiieot  V.  Fairhaten  Bank,  7  Allen,  270; 
Moon  V.  Washburn,  6  New  Eng.  Rep.  680, 147 
Mass.  844;  JfbU  JjSTnfr  liat.  Bank  v.  Slade,  12 
L.  R  A.  181, 153  Mass.  — . 

Parlies  having  a  legal  capacltv  to  contract 
bare  a  right  to  make  such  stipulations  between 
themselves  as  they  see  fit,  provided  they  do  not 
oooinveoethe  law;  and  such  stipulations  are 
to  be  fafthftUly  observed  by  the  contracting 
parlies. 

Jartit  V.  Rogers,  15  Mass.  897;  Adam*  v. 
SiekoU.  19  Pick.  275;  McCarren  v.  McJSrultji, 
7  Gray,  1S9;  Brown  v.  FoOer,  118  Uass.  186; 
merr.  Lord,  11  Hct  11. 

It  wss  not  competent  to  show  at  the  hearing 
l^^eitriosic  parol  evidence  that  neither  party 
to  tbe  note  spoke  of  tbe  sooeptaQces,  when  said 
Boie  was  aigbed,  then  being  no  ambiguity  as 
toits  terms. 

Blaeimerw.  Batft,  128  Blass.  688;  OHmieat 
Bketrie  L.  d  P.  Co.     Bovard,  160  Mass.  485. 

Tbe  debt  doe  from  a  partnership  ts  also  due 
from  each  member  of  a  partnersblp,  and  may 
be  enforced  against  the  separate  property  of 
each. 

Stwman  t  Bo^Um,  16  Pick.  670;  AOen  v. 
ir(tt>.22Pi(A.450;  SlfswnJT.  iWtv.ll8MaBB. 

Each  partner  is  a  debtor  t'»  woXxdo  for  the 
wbole  amount  of  a  joint  debt. 

BmeJUepT.  Chamn,  10Cu6b.l78;  Motrellv. 
Tmbm  Mm.  L.  db  F.  Im.  Co.  10  Cuah.  282; 
BawH  V.  Paige,  8  Gray,  239;  CoUin$  v. 
CkarUtbntn  Mvt.  F.  Int.  Co.  10  Gray,  155; 
Arnjiv.  Foyto,  86  U.  8. 1  Pet.  811,  7  L.  ed. 
157. 

A  partnershipis  not  a  legal  entity. 

TaHlkntT  r.  Byman,  2  New  Eog.  Rep.  181, 
142  Msas.  58,  55;  LeaU  v.  TJniUd  States,  92 
I.  S.  «18,28L.  ed.613. 

Where  a  firm  obligation  is  several  ss  well  as 
jobt,  a  bank  can  apply  the  individual  deposit 
partner  to  tbe  payment  of  a  debt  of  the 
nrm. 

i^k  T.  Capital  StatoBank,  67  Miss.  60. 
18L.R.A. 


Where  a  statute  lias  made  apartnerthipdebt. 
joint  and  several  so  that  its  creditors  can  sue  a 
single  partner  therefor^  a  defendantcau  set  off 
hia  claimagainst  tbe  firm  in  an  action  by  such 
single  partner  against  him  oo  an  Individual 
debt. 

AUm  v.  Maddox,  40  Iowa,  121  See  Leaeh 
V.  Lambeth,  14  Ark.  668. 

The  clause  in  the  note  "tbat  sucb  surplus  or 
any  excess  of  collaterals  upon  this  oote  shall 
be  ai^Iicable  to  any  other  notes  or  claim 
agaiiiBt  me  bdd  1^  said  Bank"  relates  to  such 
notes  or  claims  as  might  be  held  by  the  credit- 
or at  tbe  time  recourse  was  had  to  the  collat- 
eral. 

San  Antottio  JIat.  Bank  v.  .SZoeto'.  77  Tex. 
78,  78. 

Holme*.  J.,  ddivered  the  opinion  of  the 
court: 

This  is  a  bill  to  redeem  certaio  stock  given 
by  one  Smith,  the  plaintiff's  insolvent,  to  tbe 
defendant  as  collateral  security  for  a  loan  to 
Smith.  Tbe  main  question  is  whether  tbe  de- 
fendant can  hold  tbe  stock  as  security  not  only 
for  tbe  loeo  mentioned,  but  also  for  two  ac- 
ceptances of  a  firm  of  which  8miib  was  a  mem- 
ber, which  acceptances  tbe  defendsnt  had  dte- 
counted  before  tbe  date  of  tbe  loao  in  question. 
Tbe  note  given  by  Smith  for  the  loiin  aulbor- 
ites  Uie  defendant  to  sell  thestock  "on  tbeoon- 
pwformaDoe  of  this  promise,  said  Bank  apply- 
ing the  net  proceeds  to  the  payment  of  tbis  note 
aira  accounting  to  me  for  the  surplus,  if  any." 
It  then  goes  on,  and  these  are  the  important 
words,  "and  it  Is  hereby  agreed  that  such  sur- 
plus, or  any  excess  of  collaterals  upon  this  note, 
sball  be  applicable  to  aoy  other  note  or  claim 
against  me  held  by  said  Bank." 

The  counsel  for  the  plaintiff  based  his  argu- 
ment on  ttie  proposition  that  the  right  to  apply 
the  excess  of  collaterals  to  any  other  note  or 
daim  was  conditional  upon  Smith's  non-per- 
formance of  his  promise.  We  think  It  doubt- 
ful, at  least,  whether  that  is  the  true  consiruc- 
tion  of  tbe  words  which  we  have  quoted.  We 
are  dlqiosed  to  read  tbe  agreement  as  ao  abso* 
lute  pledge  or  mortgage  of  tbe  sraurities  for 
other  notes  and  claims.  But  if  this  be  not  so 
we  are  of  opinion  ttiat  Smith  did  not  perform 
bis  promise  within  the  meaning  of  the  note. 
The  Bank  demsoded  payment  of  Smith  on 
January  8, 1689,  and  he  made  partial  payments, 
but  failed  to  pay  tbe  residue  and  requested  the 
Bank  to  make  the  balance  a  time  warn,  which 
the  Bank  refused.  This  was  a  aon-perform- 
aoce  of  his  promise  b^  Smith.  It  Is  true  tbat 
tbe  report  states  that  it  was  understood  that  Ibe 
demand  should  not  be  pressed  without  further 
notice.  But  this  did  not  take  away  tbe  effect 
of  tbe  breach.  It  merely  called  oo  the  Bank 
to  give  notice  before  lakiOg' further  steps,  such 
as  selling  the  security,  and  this  it  did.  We 
neither  construe  tbe  report  as  meaning,  nor  do 
we  infer  from  It,  tbat  the  breach  of  iSmilh's 
promise  by  his  failure  to  pay  on  demand  was 
waived  by  the  Bank.  On  January  8,  If  not 
before,  the  Bank's  right  vested  to  apply  any  ex- 
cess of  collaterals  upon  other  claims. 

The  question  remains  whether  tbe  Bank  is 
entitled  to  bold  the  security  for  the  bilk,  which 
were  accepted  by  Smith's  firm  and  not  by  him 
individtiafly.  It  cannot  be  denied  that  the  ao- 
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ceptaDces  wen  "dafmB  agtioat  him"  and  that 
tbe  words  used  in  bis  note  were  broad  enough 
to  embrace  firm  acceptances  unless  there  is 
some  reason  hi  tbe  contoact.  tbecircamstaaccs, 
or  mercantile  practice,  to  give  tbem  a  narrower 
meaning.  Singer  Mfg.  Co.  v.  il^^«n,  122  Mass. 
467:  Chvek  v.  JVwn,  Mood.  &  M.  258. 

If  Smith  had  had  private  dealings  and  a  pri- 
vate account  with  the  Bank  as  a  depositor,  and 
his  Ann  also  bad  bad  dealings  and  an  account 
there,  and  Smith  bad  riven  aecarity  in  the 
terms  of  hia  note,  in  oraer  to  be  atlowed  to 
overdraw  or  to  obtain  a  diacouat.  It  may  be 
that  the  generality  of  the  language  would  be  re- 
slrained  to  the  line  of  dealings  in  tbe  course  of 
which  it  is  used.  parte  MeKenna  (Oity 
Bank  Case).  8  DeG.  T.  &  J.  620.  See  Lind- 
ley,  Pano.  Otb  ed.  119,  note. 

But  we  are  called  on  to  eonstrae  a  printed 
form  used  by  tbe  Banlt  and  presented  by  it  for 
thofie  who  ttorrow  from  it  to  sign.  The  ques- 
tion is,  What  is  the  reasonable  interpretation  of 
such  words  when  insisted  on  as  a  general 
formula  to  be  used  by  would-be  borrowers,  tr- 
reapectlve  of  any  special  course  of  business  of 
flie  particular  person  who  signs  It,  which,  for 
the  matter  of  that,  there  does  not  appear  to 
have  been  in  this  case.  For  all  that  appears, 
the  note  menlloned  may  have  Ixen  the  only 
traneaetion  that  ever  toot  place  between  the 
defendant  and  tbe  plaintiff  alone.  The  printed 
form,  Itroaybeassnmed,  would  have  been  used 
by  tbe  Bank  equally  in  a  case  where  the  bor- 
rower was  the  principal  man  in  bis  firm  and 
the  only  one  known  to  the  Bank,  was  borrow- 
ing for  bis  firm  daily,  and  had  never  borrowed 
for  himself  but  in  this  instance,  and  in  a  case 
where  the  borrower's  membership  !n  a  firm 
whose  notes  tbe  Bank  held  was  unknown. 
This  being  so  In  tbe  opinion  of  a  majority  of 
tbe  court,  tliere  ia  no  eufBdent  reaaoo  tm  not 
giving  tbe  words  their  full  1^1  effect  Tbe 
clause  pledging  the  property  for  any  other 
claim  against  the  debtor  is  not  Inserted  with  a 
view  to  certain  specific  debts,  but  aaadrag-net 
to  make  sure  that  whatever  comes  to  tbe  cred- 
itor's hands  shall  be  held  by  the  latter  until  its 
claioiB  are  ntisfled.  Cor^  on  Acconnts  and 
Lindleyon  Partnenhip  have  made  it  popular 
to  refer  to  a  mercantile  dtatlnction  between  the 
firm  and  its  members.  But  we  have  no  doubt 
that  our  merchants  are  perfectly  aware  that 
claims  against  their  firms  are  claims  against 
them,  and  when  a  merchant  eives  security  for 
any  claim  against  bim,  and  there  is  nothing  to 
cut  down  the  literal  meaning  of  tbe  words,  he 
must  be  taken  to  include  claims  against  him  as 
partner. 

Decree  accordingly.  Bitt  OttmiMed. 


Caroline  K  DODGE,  Appt., 

BOSTON  &  PROVIDENCE  R  CO. 
<  Maaa.  ) 

A  pmnddilld  of  one  gnmUug  Imod  to  a 
railroad  eompany.  who  baa  ceased  to  be  a 


member  of  the  latter^  faouaefaold.  bM  no  rtebta 
under  a  clause  In  tbe  deed  entitling  the  gimntor 
and  hlB  famtljr  to  tree  pnate  over  tbe  road  aa 
tonir  as  tbe  arraated  land  aball  continue  to  be  used 
for  railroad  purposes  uodec  the  charter  of  the 
gnnleo. 

(September  t,  UU.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Judicial  Court  for  SuiTolk 
County  dismissing  her  bill  filed  to  enforce  per- 
fortuaace  of  a  condition  in  a  deed  bv  John  C. 
Dodge,  deceased,  granting  land  to  defendant. 
Affirmed. 

The  facta  snfflclently  appear  in  the  opiDion. 

Mitt  Caroline  G.  Dooife*  appellant,  tn 
propria  peraona: 

The  usage  of  the  word ' '  f  amll  v"  among  other 
things,  includes  "descendants.' 

See  Crundon's  Concordance;  Spencer  v. 
apeneer,  1 1  Paige,  160,  5  L.  ed.  92;  Redf.  Wills, 
pt.  3,  p.  895;  WiUiam*  v.  WiUiamt.  X  Bim.  N. 
8.  857,  871;  Webster,  Diet,  title,  Family. 

Mr.  J.  H.  Beaton,  Jr..  for  defendant: 

The  primary  meaning  of  tbe  word  "family" 
is  "the  collective  body  of  persons  wbo  live  in 
one  bouse  and  under  one  bead  or  management."' 

Webster,  Diet.;  Worcester,  Diet.;  Psalma 
IxTiii.  6. 

The  secondary  meaning  Is  "those  who  de- 
scend from  one  common  progenitor;  a  tribe  or 
race,  kindred,  as  the  human  tamfly,  the  family 
of  Abraham." 

Webster,D{ct.;WorceBter.Dict.;  Judges  xlil. 

3. 

It  la  to  be  presumed  that  tbte  word  vi&s  used 
in  ita  primary,  usual  and  ordinary  sense,  and 
not  in  Its  secondary  sense. 

If  the  agreement  in  tbe  deed  bears  the  con- 
struction put  upon  it  by  tbe  plaintiff.  It  was- 
against  public  policy,  and  void.  A  railroad 
corporation  cannot  bind  iiself  to  carry  in  per- 
petuity the  descendants  of  any  person  free  of 
charge.  Such  a  COTpOralion  Is  only  a  trustee 
of  the  public  highway,  and  an  agreement  of 
that  kind  would  be  a  direct  ▼l(rfatlou  of  its  duty 
as  such  trustee. 

Woreea«r  v.  WeUern  R  Corp.  4  Met  564.. 
566. 

But  assuming  that  tbe  contract  to  carry  tbo 
descendants  of  the  grantor  is  upon  adequate 
consideration  and  not  against  public  policy,  it 
was  not  with  tbe  plaintiff,  and  cannot  be  en- 
forced by  her. 

Jte  Emprett  Bagineering  L.  R.  10  Ch. 
Div.  125. 

This  contract,  if  it  bears  the  construction 
put  upon  It  by  tho  plaintiff,  cannot  be  enforced 
in  equity.  Upon  such  construction  it  is  a  con- 
tract to  carry  on  indeflnile  numtx>r  of  peraoo* 
in  perpetuity,  and  any  decree  for  ila  perform- 
ance would  necessarily  be  as  Indefinite  in  its 
terms  as  the  contract  itself. 

Atlanta  A  W.  P.  B.  Co.  v.  Speer.dZOa.  550; 
Blan'ihard  v.  Detroit  L.  A  L.  M.  li.  Co.  31 
Mich.  43;  Cincinnati  AC.  B.  Go.v.  Wai/ibum^ 
25  Ind.  259:  BUfckett  v.  Bate*,  h.  R.  1  Cb.  App. 
117;  FoweU  D.  Steam  Goat  Co.  y.  Taff  Vate 
Ca.L.R.9  Cb.  App.  881. 


Note.— Deed,  conttructbrn  of  eoruideration  tJavte;  found  to  be  fair  and  equitable,  certain,  and  const*- 
lIpMs  thereunder.  tent  irltb  public  pollc;.  and  just  in  aU  its  parts,  or 

at  least  tend  to  produce  a  Just  end.  Grfffltb  v, 
Tn  order  to  merttibe  Interposition  of  tliepoiferB  Frederick  County  Oanlc  6  QUI  A  J.  434;  Seymour  v. 
of  a  court  of  ebancery  the  agreement  nniat  be  DeI«aQr,8Cow.446;  Modlaettv.Jobnson.SBl8Ckf. 
18}!^  R.  A. 
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Specific  perfohimoce  of  this  contract,  con- 
tiraed  aa  the  plaiotfif  construes  It,  ongbt  not 
to  be  ordered,  because  the  plaiotiif  asks  for 
BotbfDg  which  she  caiiDot  obtain  by  purcliase. 

Murray  T.  StMen*.  110  Hass.  65;  WiUon  t. 
Jiorthav^tan  A  &  /  A  Ob.  L.  B.  9  Cfa.  App. 
S79. 

lAthropi  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  bill  in  equity,  filed  on  February 
S3,  1888,  for  specific  performaace  of  ati 
azreement  alleged  to  have  been  made  by  tlie 
defeodaDt,  in  1836,  witii  John  C.  Dodge, 
the  plaintiff's  grandfather.  The  case  was 
beara  before  &  single  Justice  of  this  court 
upon  the  pleadings  and  evidence,  and  comen 
before  us  on  the  plaintiff's  appeal  from  a 
decree  dismissing  the  bill. 

From  the  evidence  ft  appeals  that  the  de- 
fendant corporation,  on  December  ^  1888, 
tmfa  by  tbe  rieht  of  eminent  domain  a  par- 
cel of  land  belonging  to  John  C.  Dodge  In 
the  Town  of  Attleborough,  and,  having  con- 
Mnicted  its  road  over  the  land  so  taken,  be- 
ns to  ran  trains  of  cars  from  Boston  to  Prov- 
fdence  on  August  33.  1883.  By  deed  dated 
September  1,  1888,  and  acknowledged  on 


ei:  WUard  v.  Ramsdell,  Harr.  Ch.  (MkA.)  878;  Oblo 
T.  niuni.0Ohto.88a. 

Td  al]  CMM  where  a  consideration  to  repaired,  a 
party  satof  on  a  ooatraot  must  show  that  the  con- 
BderatloD  Oowed  from  blm  (Boalton  t.  Jones,  2 
Burist.  *  N.  Gftl:  HttcbeU  r.  iMpase,  Holt,  N.  P. 
83;  Boston  loe  Go.  r.  Potter,  m  Mass.  28);  aa 
or  reciprocal  recoRoltloa  Is  essential  to 
cKaUlih  a  cmtractusl  relation.  Tbomas  t.  Tbom- 
M,  2  Q.  B. »»;  Leake,  ConL  2d  ed.  612;  1  Wharton, 
Coat  1501 

Tbe  cmuideiatiOD  may  be  some  benefit  to  the  de- 
feoduit,  but  It  must  be  some  detriment  to  the 
plaioUS,  and  It  must  move  from  the  i)]alntUE,  1 
WhattOD.  Cont.  I  SOL 

The  protnlte  »o  far  as  the  promisee  is  concerned 
■utt  not  have  been  ftratultoua  He  must  have  done 
•Dmettting  or  suffered  something  at  tbe  promlaor's 
nweat.  aa  •  reason  for  tbe  promise,  as  no  one  oan 
««e  on  a  uontract  to  which  he  was  uot  a  party.  See 
Aa)ters(Bir.LaiiKdeo.UCr.6.1  Wheat.  flB,  8  .L,  ed. 
C  Sbeu  V.  HaUofy.  18  Johns,  m-.  Tweddle  v.  At- 
Unson.  1  Beat  *  8.  308;  Fiioe  v.  Eaaton.  1  Bam.  St 

TbuB,  ft  bill  for  a  specifto  performance  can  only 
be  brought  by  those  who  are  parties  to  the  con- 
tTMi.  Tanker  v.  SmaU,  3  Myl.  &  C.  flB;  Wood  v. 
*lilte,  4  MyL  ft  C.  400;  Paterson  v.  Long.  5  Beav. 
French  Clvfl  Code,  art-  IWBt  1  Wharton,  Cont. 

ink 

J2uloi  far  conttrwUon. 

All  tbe  terms  of  a  deed  should  t>e  cooatrued  to- 
mher.  LowdcrmUk  r.  Boetlok.  W  N.  a  290;  Jones 
T.PMbby.ft  West.  Bep.  571.  «  ]lleb.8U;  Grueber 
V.  Undenmeier,  «S  Hlno.  SB. 

Tbe  otnstructlim  must  be  upon  the  entire  deed, 
■ad  not  on  disjointed  pans.  Gmeber  v.  Llnden- 
Mer  aad  Jonea  v.  Faahby,  mpni:  BaMwtai  v.  llar- 
ton.  AwLte. 

Bnrr  word  and  elaiiSB  should  be  given  some 
Ame  aod  meaning,  so  far  as  possible.  Roblosoa  v. 
■MAqnol  B.  Ga  4  New  Eng.  Hep.  8Q1,  GS  Vt.  426. 
S^CMeman  v.SberwIn,  Garth.  W;  Shrewsbury's 

Cwrta  sboold  aaoertam  and  give  effect  to  the  real 
^"tMtftm  of  tbe  parties;  and  such  Intention  must 
MUH.A. 


Mav  6,  1887,  John  C.  Dod^  conveyed  a 
right  of  way  over  the  land  so  taken  to  the 
defendant.  After  tbe  description  of  the 
premises  conveyed,  and  before  the  habendum, 
were  the  following  clauses:  "It  being 
understood  and  agreed  by  and  between  the 
said  parties  to  tins  deed  that  tbe  said  cor- 
pqrstion  shall  erect,  make,  and  keep  up  alt 
necessary  fences  between  the  lands  of  the 
grantor  and  the  land  taken  for  said  railroad. 
And  it  Is  further  agiwd  by  and  between  the 
said  parties  to  this  deed,  and  the  said  cor- 
poration by  the  acceptance  of  this  deed  do 
covenant  and  agree  to  and  with  the  said 
grantor,  for  themselves,  their  successors 
and  assigns,  that  the  said  grantor  and  his 
family  shall  have  and  enjoy  the  right  of 
free  passage  on  and  over  said  railroad  in  the 
cars  of  said  corporation,  their  auocessors  and 
assigns  as  long  as  the  land  and  appurte- 
nances hereinbeion  described  shall  continue 
to  be  used  as  a  railroad,  or  for  railroad  pur- 
poses under  the  charter  of  said  corporation." 

It  further  appears  from  tbe  evidence  that 
in  1886  John  C.  Dodge  had  nine  sons  living 
with  him ;  that  in  1854  or  1855,  he  left  this 
Commonwealtb  and  did  not  return  To  it;  and 
died  In  January,  1866;  that  tbe  plaintiff's 


be  gathered  from  the  wbole  Instnmient.  Rtohter 
V.  Rlchter.  10  West.  Hep,  260,  111  Ind.  4M:  Lehndorf 
r.  Cope,  II  West.  Rep.  eSO,  12S  IlL  817;  Go.  Lift.  SI«r. 

Where  that  tntentlon  Is  olearty  revealed,  ttfor- 
ntsbes  the  rule  bv  which  deeds  as  wdl  as  statatea 
and  other  contracts  must  l>e  construed.  Case  V. 
Dexter,  9  Gent.  Bep.  SO.  lOS  N.  Y.  m. 

Buoh  a  construction  ought  to  be  made  of  deeds, 
that  their  end  and  design  should  lake  efleot; 
and  such  oonstruotlon,  should  be  made  of  tfa^ 
words  as  Is  most  agreeable  to  the  intent  <A  the 
grantor.  These  maxims  are  founded  upon  the 
highest  authority,— Coke,  Plowden,  and  Lord  Chief 
Justice  Hale;  and  the  law  commends  the  agtatta, 
the  cunning  of  judges,  in  oonstmhig  words  In  sueli 
a  maimer  as  shall  beet  answerthe  Intebt.  Bmlth  v. 
I>aokhurst;  8  Atk.  188. 

For  In  expounding  a  grant  according  to  the  In- 
tent, It  must  be  done  acoordlng  to  the  Intent  at  tbe 
time  of  tbe  gruit  (Alderhian  of  Cbestofleld's  Case, 
Cro.  Bis.  351:  In  tbs  Ught  of  the  Burrouoding  dr^ 
ounutances.  Newaygo  Mfg.  Co.  v.  Chlcniro  ft  W. 
M.  R,  Go.  7  West.  Kep.  384, 84  Ulcb.  114;  Zimmer  v. 
MlLler,  1  Cent.  Kep.  7Ui,  M  Hd.  m 

Tbe  law  in  tbe  tnic  construction  of  grants  hath 
reapcot  to  tiie  estate  of  the  grantor;  to  the  ability 
of  tbe  grantee;  to  the  couslderation  which  leads 
the  estate;  end  to  the  recompenae,  and  loss  wblch 
Is  sustained.   Oough  v.  Rowardc.  3  Bulet.  125. 

Words  In  grants  should  be  construod  according 
to  a  reasonable  at;d.  easy  sense,  and  not  be  strained 
to  things  unlikely  and  UnnsUal.  London  v.  The 
Chapter  of  Southwell,  Hob.  804. 

Technical  rules  of  construction  are  not  to  be  re-  ' 
sorted  to,  when  tbe  meanmg  of  the  maker  of  a  deed 
to  obvious.   Henderson  v.  Mack,  82  Ky,  879. 

Such  rules  are  not  favored,  and  are  not  to  be  bo 
applied  as  to  defeat  the  Intention  of  the  parties,  but 
effect  muat  be  given  to  such  mientlon  U  practlca- 
tde,  when  no  principle  Of  law  will  be  thereby  vio- 
lated. Grueber  v.  Lladenmeler,  42  Minn.  99. 

Judges  In  their  judgments  have  great  regard  to 
tbe  geueralty  of  the  cases,  and  tt>  the  Inconven- 
ieucee  which  may  ensue  either  way:  tall*  interpre- 
tatia  w.mp«r  ilenda  eal,  ut  eratlur  oZwurdum,  et  in- 
convenlem,  et  tie  judMum  att  Olusorfum.  Case  of 
Alton  Woods,  1  Coke,  Sii. 
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father,  a  son  of  John  C.  Dodj^e.  was  living 
with  him  in  1836,  and  continued  to  live 
with  him  from  that  time  until  about  a  year 
aftffl-  hiB  own  marriage  in  1846 ;  that  he  left 
the  Commonwealth  in  1860.  and  returned  to 
it  in  1885  or  1886,  and  now  resides  here. 

In  regard  to  the  plaintiCf,  the  teBtimony 
shows  that  she  was  bom  in  1854  or  1855,  in 
the  State  of  Pennsylvania;  that  when  she 
was  a  child  she  lived  for  some  time  in  the 
family  of  her  grandfather  after  he  left  this 
Commonwealth :  and  that  she  returned  here 
witli  her  father  in  1^  or  1886,  and  has  sinoe 
lived  with  him. 

The  evidence  was  somewhat  conflicting  on 
the  question  whether  the  defendant  has  by 
its  nets  recognized  the  plaintiff  as  a  person 
entitled  to  ride  free  over  its  road.  It  does 
appear  that  when  she  was  a  child  she  oc- 
casionally went  over  the  road,  when  accom- 

fiaoied  by  her  father  or  mother,  and  was  al- 
owed  to  do  so ;  and  that,  since  she  came  of 
age,  piisses  had  been  occasionally  given  to 
her,  she  claiming  the  right  to  have  them, 
but,  as  she  states  in  her  orief,  "usually  on 
objection  by  the  officer  of  the  Company." 
On  this  state  of  the  evidence  we  need  not 
coDslder  bow  far  the  defendant  would  be 
bound  by  what  thfi  plaintiff  contends  is  the 
practical  construction  put  upon  the  deed  by 
the  officers  of  the  defendant  corporation. 
We  lind  nothing  in  the  evidence  to  show 
conclusively  that  what  was  accorded  to  her 
after  she  came  of  age  was  other  Uud  as  a 
favor. 

We  pass,  therefore,  to  the  consideration  of 
the  construction  of  the  deed.  The  word 
"family"  has  several  meanings.  Its  pri- 
mary meaning  is  the  collective  oody  of  per- 
sons who  live  in  one  house  and  under  one 
head  or  management.  Its  secondary  mean- 
ing is  those  who  are  of  the  same  lineage,  or 
descend  from  one  common  progenitor. 

Unless  the  context  manifests  a  different 
intention,  the  word  "family"  is  usually  con- 
strued in  Its  primary  sense.  In  Eex  v.  Dar- 
lington, 4  T.  R.  797,  under  the  Settlement 
Act  of  6  and  9  Wm.  III.,  chap.  80.  which 
provided  for  the  granting  of  a  certificate  to 
a  poor  person  who  wished  to  remove  from 
his  own  parish  to  another;  and  that  the  lat- 
ter parish  should  "be  obliged  to  receive  and 
provide  for  the  person  mentioned  in  the  cer- 
tificate, together  with  his  or  her  family," — 
it  was  held  that  the  certificate  did  not  ex- 
tend to  a  grandchild  of  the  person  receiving 
it,  who  lived  with  his  father,  but  not  wltB 
his  grandfather. 

Lord  EenyoD«  Oh.  J.t  said:  common 
18L.aA. 


fiarlance,  the  family  consists  of  those  who 
ive  under  tho  same  roof  with  the  pater-ftumt- 
ia$;  those  who  form  (if  I  may  use  the  ex- 
pressioa)  his  flre-slde.  But  when  they 
branch  out,  and  beorane  the  heads  of  new 
establishments,  they  cease  to  be  part  of  the 
father's  family."  See  also  Oystead  v.  Shed, 
lit  Mass.  530;  Boteditch  v.  Andreus,  8  Allen, 
389;  Poorv.  Humboldt  Tru.  Co.  125  Mass.  274; 
Batea  v.  Deitioa.  128  Mass.  334 ;  BradUe  v. 
Andrtwa,  1S7  Mass.  SO ;  Plietpt  t.  PMp»,  143 
Mass.  570,  4  New  Eng.  Rep.  188. 

The  plaintiff,  however,  contends  that  the 
words  ''^so  long  as  the  land  and  appurtenances 
hereinbefore  desoribed  shall  continue  to  be 
used  as  a  railroad  or  for  railroad  purposes 
under  the  charter  of  said  corporation"  imply 
penietual  sncccssicm,  and  must  necessarily 
Include  all  the  descendants  of  John  C.  Dodge. 

But  we  are  of  opinion  that  these  words  are 
words  of  limitation  of  the  grant,  and  not 
words  extending  the  meaning  of  the  word 
-family." 

By  the  charter  of  the  defendant  corpora- 
tion, the  Commonwealth  reserved  the  right, 
at  any  time  after  twentv  years  from  the  open- 
ing u>r  use  of  the  road,  to  purchase  of  tho 
corporation  its  railroad,  and  its  franchise^ 
property  and  privileges.  Stat.  1831,  chap. 
58,  %  13.  The  words  "under  the  charter  of 
the  corporation"  were  therefore  necessary  to 
limit  the  agreement  to  carry  to  the  time  the 
corporation  might  have  the  power  to  use  the 
land  for  railroaid  purposes. 

So,  too,  the  woras,  "used  for  railroad  pur- 
poses," were  a  necessary  and  proper  limita- 
tion of  the  contract  to  carry.  If  the  loca- 
tion of  the  road  were  changed,  and  the  land 
conveyed  by  Dod^e  should  revert  to  bim. 
the  parties  would  naturally  provide  that  the 
contract  to  carry  should  be  at  an  end. 

OAer  contingencies  might  also  happen. 

By  the  Statute  of  1830,  chap.  81,  passed 
on  March  11,  1881,  the  charter  of  the  defend- 
ant corporation  could  be  repealed  at  the 
pleasure  of  the  Legislature;  its  franchise 
might  be  forfeited  lor  misuser  ca*  nonuser ; 
or  It  might  be  surrendered. 

All  considerations  show  that  the 

words  In  question  were  words  of  limitation, 
and  did  not  extend  the  word  "family"  so  as 
to  include  the  descendants  of  John  C.  Dodge 
to  the  remotest  generation.  We  are  of  opin- 
ion, therefore,  that  the  plaintiff,  after  she 
ceased  to  be  a  member  of  her  grandfather's 
household,  was  not  entitled  to  a  free  paw 
over  the  road  of  the  defendant  as  one  of  his 
family. 

Deem  mmnSming     KB  ttflrmiA 
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Bobert  BALLENTlNfi;  *t  of. 
t. 

Raymond  S.  WEBB. 

{  MICU...1  ) 

1.  The  bostneM  oT  •lmiiffht«rinff  anl> 
flUfcto  ftir  fbod  la  DOt  ft  aulsaiiee,  as  a  mat- 
ter of  law,  iDdepeadeatJr  of  the  manner  In  vfaloh 
ft  la  condocted.  If  the  tl&affhter*hou88  le  situatsd 
In  »  new  and  spanely  settled  portion  of  a  oltr.  1b 
tbe-  nelirtaborfaood  at  Btookrarda  and  other 
alBii^ter-houMa 

S.  Tbe  B«lae  made  by  hofpi  kept  in  eon- 
flaemrat  fbr  tbe  pnrposa  ef  itansbter 
ia  not  meb  a  nntanoeaa  to  jmU^tbedoBtnifs 
tkm  of  a  slMiffbtar-houM  boslnfln  for  the  aole 
purpose  of  ridding  a  neiKbborhoodof  such  aolaa, 

3.  Tbat  the  extateooe  9t  a  alangbteiv 
boaee  depradatee  thevatoe  ef  aet^bi- 
htrrlwy  proper^  h  sot  raflMant  giomid  to 
pasatT  a  deecee  IntetiMlac  wUh  die  budncM 
leiikwl  nn  thritrtn 

4.  A  deoree  whieh  attevpta  te  eoJoUi  a 
Mideaaee  eaued  by^  tbe  BKMuier  of  ear- 
■ytai^  en  a  bnsliieaa  ihouldBpeoifloal^  point 


iron.— IThcn  tnjunetton  wfU  be  denied  to  mtrafe 
on  oBeflvd  ttUiMtiM. 

An  iojuootloa  will  not  be  ffranted  to  reetnln  the 
«reaCion  of  a  alaushter-bame  and  phwo  tOr  keep- 
ing bogs,  whore,  by  the  anawer  and  affldarlts.  tt 
appeantbedefeodantelntoidto  canTon  tbe  bu«l- 
DMaoMDOttolManolMnoe.  If  Uiboiild  be  oar- 
dad  en  hi  •aab''manner  ai  that  it  beoomee  a  nui- 
aaBoe,ltwiUtbenbeenJolnad.  Att7-Q«n- Stew- 
ard.»  N.  J.  B%  41&. 

A  trade  or  busloen  will  not  be  enjoined  unlen  it 
■ppnaia,  from  tbe  place  or  manner  in  whicb  Itla 
mrrtod  on,  that  it  materiaUr  Injinrea  tbe  property 
of  otben.  or  affeots  their  health,  or  renders  tbe  en- 
Joynwat  of  Hfe  physKmHr  nnoomf ortable;  In  suob 
«Me  tt  If  a  nataaooe,  whiota  it  is  the  duty  of  tbe 
coort  te  mCfalo.  Htm  v.  Butler.  IS  N.  J.  Eq.  SM. 

Oocaprtog  real  property  In  cities  as  a  bog-yard, 
aad  fat  and  <Aa)-boiUng  boose  la  prima  fade  a 
«ocnmon  nuiaanoe:  but  thla  preaumpUon  mar  be 
labatted  by  showing  that  the  borineas  is  ao  oon- 
doeted  and  carried  on  aa  not  to  endanger  the 
hoaHh,  or  interfere  with  the  com  fort,  of  the  aelgh- 
baaing  tebabttanta.  Dubola  t.  Budlong.  16  Abb. 
Fr.4li. 

Until  tbe  Leglalature  proride  a  remedr,  or  until 
the  tMt  at  a  nnlaanoe  is  eatabllabed  br  ivoof,  it 
wooM  be  wmog  to  restrain  a  lawful  oalllitg  merely' 
becanae  tt  does  or  might  offend  the  aatisea  of  some. 
AM. 

lotheeaaeof  CaUin  r. Talentioe, 8  Faige.67ft,ft 
L.ed.8n,the  chanoeUor  held  that  the  oooupatloo 
of  a  building  In  a  oi^,  as  a  alaughter-booae,  wia 
prima  fade  a  nnlaanoe  to  the  ne^bborfaig  Inhab- 
tlMrta.widm1ghtbeTflBtralnedby toJuDCtioa.  And 
hi  that  caae  be  refused  to  dhsolve  tbe  Injunction, 
«Ml  retshied  It  until  the  bearing;  although  the  de> 
feodant,  to  bis  answer,  denied  that  a  slaunhter- 
bouae  wnaa  a  nntanoe.  1o  oonttttutea  mrisanoe.  It 
anotDeeeaaarytbatthesozloni  trade  or  buatoeaa 
AoaM  endanger  the  bealtta  of  tbe  neighborhood. 
It  a  eaaelent  If  H  produoea  that  whlob  la  oOenaire 
totheanMa.and  whfaftrenden  the  enjoyment  of 
Me  and  property  oDOomlortabie.  Bex  White,  1 
Bnrr.  W;  t  BL  Ocnn.  ntt  Btadjr  t.  Weeks,  a  Barb. 

m. 

Bat  the  dbecmrfbrt  moat  be  lAyaloat,  not  Bu<di  as 


out  tbe  things  wbtofa  are  to  be  done  and  to  be  re- 
frained from  In  order  to  abate  the  nulsanoe. 
6<  A  elavcbter-bonee  boalnew  wlU  be 
deetvoMd  a  pourt  ot  ahaaoery  at  the  In- 
stance  or  persona  who  mo  red  into  Ita  nelgbbor- 
huod  after  It  was  established,  only  when  It  la  in- 
jurious to  health,  where  it  was  located  at  the  out- 
ikirta  of  a  city  In  a  locality  where  similar  kinds 
of  boaltieaB  had  been  already  eetabllshed. 

rDeoember  M,  WW.) 

CROSS- APFBALS  from  a  decree  in  chaocety 
of  tbe  Circuit  Coait  for  Wa.vaeCouDty  ea- 
joining  tbe  carrying  on  of  a  alangbter-liouse 
buHfaiess  in  iticb  a  way  aa  to  make  it  a  nuiaance. 
Modified  and  aPrtnea. 
Tbe  facta  gre  atated  Iq  the  oiHDiMi. 
Meatrt,  Parker  A  Bavioa  for  oomplaiD* 
aata. 

Mmn.  Owely*  MagHbaxy  *  Imckiag, 

for  defendant: 

That  the  slaogbter-house  dimlntghea  tbo 
Tatue  of  the  oetRbboring  leads,  considered 
alone,  can  be  bo  ground  for  an  injunction. 

Morri*  db  E.  R.  Oo.  v.  PruddM,  80  N.  J.  Eq. 
687.  089;  ZabrMde  v.  Jeraejf  dtp  d>  B.  B.  Co. 


depends  on  taste  or  Imagination.  But  whatever  la 
oSeaslTet  pbyMally.  to  tiie  seoses,  and  by  suoh  of- 
ftonslveneaa  makes  life  unoomfortable,  is  a  nul- 
aaooe:  and  It  la  not  the  leas  so  beoause  there  may  be 
persODB  whoae  bablta  and  occupations  tuve 
brought  them  to  endure  tbe  same  annoyances 
without  discomfort.  For  a  strikingly  Bimilar  defi- 
nition, see  Walter  r.  Sdfe,  U  Jur.  41A,  i  Eng.  L  St 
Bq.  Ui  Weatootc  T.  Hlddleton,  10  Cent.  Bep.  SttS, « 
M.J.Bq.47a 

SaufAter-hoHces  not  necestarUti  a  nuUanee. 

Bbiughter-honaea  tai  a  dty  or  town  wen  onoe 
reckoned  by  the  oonrte  as  nuiflanoea  per  ac,  and 
tbw  are  still  ao  daased  In  tbe  opinion  of  the  court 
InereaiiT.  Lake^H  lDss.6l^a8  Am.  Bep.878.d». 
dded  as  late  as  in?;  but  It  la  said  In  a  late  work  of 
merit  that  the  woodarf  ul  Improrements  wrought 
by  adence  In  all  departmeota  of  Life  has  shown 
that  this  poeltlen  cannot  now  be  upheld  In  refers 
enoe  to  any  trade,  and  that  slausAter-bousea  are 
now  regarded  merely  as  prima  facte  nuiaanoeaL 
Wood.  Nulaanoee,  H  603,  G04,  and  oases  there  dted. 

While  it  Is  true  that  persMia  living  in  a  dty  must 
anffer  the  conaequenoea  which  come  from  the 
bustle  and  noise  incident  to  the  aettrity  of  bualk 
neaa  and  the  manner  In  which  it  may  be  done,  and 
from  the  various  causes  wnich  are  pmduoed  by  a 
dense  population  against  whlob  there  is  no  legal 
ground  for  complaint,  they  are  entitled  to  protec- 
tion agirint  the  carrying  on  of  a  trade  or  bualneaa 
In  a  manner  which  materially  Injurea  thdr  prop- 
erty or  affeots  thdr  healtb,  or  renders  tbe  enjoy- 
ment of  it  pbyaioaUy  uncomfortable.  Crump  v. 
Lambert,  L.  R.  S  Bq.  Oaa.  4M;  Catlln  v.  Talentlne. 
a  Paige,  (tni,  4  L.  ed.  BO;  Brady  r.  Weeka,  8  Barb. 
167. 

No  aotkm  wlU  lie  and  no  reoorery  can  be  had  for 
ddng  that  wfaleb  tbe  law  auttaorlaes  the  party  to 
do,  and  that  cannot  be  adjudged  a  nulsanoe  and  be 
held  unlawful,  which  the  law  deotares  to  be  law- 
ful. Hew  York  ft  B.  B.  Oo,  Toung,  tt  Fa.  Iff; 
Benwlok  Honrla,  8  Hill,  teu  Honongabela 
Bridge  Co.  V.  Kirk.  M  Pa.  lift  Northern  Transp. 
Co.  of  Ohio  T.  Chicago.  BB  U.  B.  fiBS, »  L.  ed.  336; 
Angell.  Highways,  1 0T:  Addbon,  Tbrta.  •  lOM^  Por- 
ter V.  Nortb  Hlaaouri  B.  Go.  831Co.  128;  hfonongi^ 
91 
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13  K.  J.  Eq.  314,  318;  AUg  Oen.  T.  Mehol,  16 
Ves.  Jr.  m,  S48;  3  Story  Eq.  Jur.  g  926. 

Tbe  remedy  by  iojuoctioD  must  he  confined 
to  that  specific  tning  which  constitutes  the  ac- 
tanl  nuisance,  as  shown  by  the  proofs. 

Weleh  T.  SUneel,  2  Dougl.  8&;  Wrefotd  y. 
People,  14  Mich.  41,  49;  SOeoOe  r.  Ne»  Jeney 
8.  r.  Co.iO  N.  J.  Eq.  2IMI. 

Courts  wfl)  rarely  interfere  W  InjancdoD, 
where  tt  may  be  stopped  by  Indictment. 

Morrit  (6  E.  R.  Co.  v.  Prudden,  nipra. 

If  a  business  is  lawful  and  is  carried  on  in  a 
suitable  place,  even  tbough  to  Uie  annoyance 
of  neighbors,  Btill  courts  will  not  eujoin. 

Dodfiurv.  Tynan,  88  How.'Pr.  182-186, 
and  many  cited;  Otibert  y.  Skoteerman, 
28  Mlob.  44S-45S. 

Tbe  court  will  consider  tbe  loss,  tbe  locality, 
all  tbe  circumstances  and  surroundings,  even 
after  a  verdict  that  tbe  thing  is  a  nuisance,  be- 
fore giving  an  Injunction. 

Wood,  Kuiaancea,  %  488,  p.  630. 

Nothing  can  be  ft  nalaance  which  is  permit- 
ted to  be  set  up  by  competent  authority. 

Orand  Raptdt  Al.  R.  Oo.  v.  ffeitd.  88  Mich. 
62.  70,  71;  Atty-Oen.  t.  Svart  Booming  Oo.  M 
Micb.46S.  BeeAinPeopUv.  DetroUSB.FL 
Boad  Oo.  87  Mteh.  195. 


Cahillt  J.,  delivered  tbe  opinion  of  tbe 
court : 

The  complainants  are  the  owners  of,  and 
occupy,  as  residence  property,  lands  in  tbu 
northern  F^rt  of  the  City  of  Detroit,  lying 
between  Trumbull  Avenue  and  TwelftK 
Street,  and  between  Merrick  Avenue  and 
Eirby  Street.  The  neigbborhood  Is  a  new 
one,  as  a  residence  part  of  the  city,  tbe  com- 
plainants having  tot  Vba  .  most  part  moved 
there  within  a  year  prior  to  the  filing  of 
their  bill  in  1887.  In  the  spring  of  1886, 
tbe  defendant  had  erected  a  siaugater-ltouse 
on  tbe  southeast  comer  of  Twelfth  and  Kirby 
Streets,  the  cwt  of  which  was  something 
over  $4,000.  Before  doing  ao,  be  testified 
that  be  had  acquired  pmnleaion  from  tbe 
common  council.  In  the  near  neighbor- 
hood was  King's  cattle-yard  and  Wreford'a 
slaughter-house,  both  of  which  had  been  in 
operation  some  years.  Defendant  was  en- 
^ged  principally  in  slaughtering  hogs. 
The  hogs  were  reoeivad  by  rail,  and  were 
unloaded  from  a  side  track  near  tlie  slaughter- 
bouse  to  tbe  number  of  about  800  a  week. 
They  were  usually  kept  in  the  yard  at  least 
over  night,  and  sometimes  twenty-four 
hours,  to  cool  oft  befora  killing.  Sometimes 


taela  Nav.  Oo.  t.  Ooona,  8  Watts  *8. 101;  Hemy  v. 
Ptttsbui^b  ft  A.  Bridge  Co.  8  Watts  *  8.  BS:  Rad- 
dlir  T.  BrooUm.  4  N.  Y.  196;  BetUnger  v.  New  York 
Oot.  R.  Co.  23  N.  Y.  tt:  Horer  v.  New  York  Cent. 
*  H.  R.  R.  Co.  88  N.  Y.  »1;  Bsltlmare  ft  P.  R.  Ca  v. 
Flftb  BaptM  Cburoh,  108  V.  S.  817.  ST  L.  ed.  78B. 

Tbe  occupation  of  a  building  u  a  slaugbter- 
bouw  Is  to  be  ragarded  as  prima  fade  a  uulsaDce, 
and  where  tuoh  a  butkUng  exists  ao  near  dweUlng- 
houaesas  to  Impair  their  oomfortatde  eDjoymant. 
It  Is  an  aoilonable  nalmnoe^  OatUn  v.  Valentine, 
9  Paige,  678, 4  L.  ed.  621. 

Tlie  business  of  slaughtering  animals  ought  not 
tobe  earrled  on  In  Uie  populow  varts  of  a  olty, 
and,  more  eepeolallr,  when  ooDueoted  with  slaugti* 
taring  M  the  act  of  burolng  bristles  and  boiling 
offal.  Duboisv.  Badlong.  UAbb.Pr.U6;10BoBw. 

m 

'  And  wbere  atoagbter-houses  are  orlgtnaUy  erect- 
ed oo  vaoanfc  ground,  remote  from  human  hal>- 
Itations.  or  nubUo  places.  U  they  i>eoome  nul- 
aaaoee  by  reason  of  roads  t>clng  afterwards  laid  out 
Id  their  vlctDit]',  or  by  dwellings  twing  subse- 
quenly  erected  near  them,  the  fact  of  their  prior 
extsteooe  In  a  plaoe  remote  from  dwellings  Is  no 
defense.  Brady  v.  Weeks,  8  Barb^  157;  Com.  v.  Cp. 
ton,  6  Gray.  <7B.  And  see  Bankart  v.  Houghton,  87 
Beav.  RowaUv.  M<Ooy;9  Bawle.lB^4  Walt. 
Aet.ftDer.na. 

Rule  OB  to  Vie  meature  of  damaQen. 

.~nie  rule  of  damage  to  real  estate  where  Uie  Ib- 
Jury  Is  to  the  value  of  tbe  preinisea  themselves.  Is 
the  dtllereDoe  between  tbe  Talae  of  tbe  pretnlsea 
befoie  tbe  Injury  and  Immediately  after.  1  HID, 
Torts,  808, 1 18,  a.-  Wood,  Mulsanoes,  I  aCS:  Seely  v. 
AMen.  ai  Pa.  80*  ftuokman  v.  Green.  9  Hnn.  228; 
Peck  V.  Elder,  8  Sandf.  lai;  Dana  v.  Valentine,  fi 
Het.8:  CbaMV.  New  York  C  R.  Goi  U  Barb.  27& 

Where  tbe  amsanaeaaa  be  abated,  this  rule  does 
not  ap^.  In  snohoaae^  Hie  neasnn  or  damages 
i»  tbe  loss  In  vAotal  v^ue  by  Uw  oontlnaBaoe  of 
tbe  nuMnoe.  Ohipman  V.  Palmar,  t  Hnn.  U7; 
Piuaey  V.  Berry.  81  Mo.  3S8:  Parte  v.  Cbicago,  ft  S. 
W.  B.  Co.  48  JowB,  838;  McKeon  v.  See.  4  Rob.  tiO: 
Uuir  V.  lUnaJde.  55  N.  T.  081;  De  Wint  r.  Wiltw.  8 
Wf>nd.  tOa  Jiitte  V.  HuvlM.'S.  C7  N.  Y.  »7;  lhUUni(in- 
■]S  L.  K  A. 


ft  P.  R.  Co.  V.  Ftftb  Baptist  Chunta,  MS  0.  &  817,  XT 
L.ed.7S». 

A  public  nuisance  Is  one  which  affects  at  the 
same  time  an  entire  oommnnlty  or  nelgbborbood. 
or  any  considerable  nomber  of  persons,  altbougb 
tbe  extent  of  the  annoyance  or  damage  Inflicted 
upon  individuals  may  be  unequal.  Cal.  Civ.  Code, 
1848a  All  otben  are  private  nuisBnceB.  Id.  13481. 

Any  person  may  malntatn  an  action  fora  private 
and  particular  Injury,  distinct  from  that  of  tbe  pub- 
lic in  general  for  the  oommlssioo  of  a  pubUo  oul- 
BBQca  Pteroe  r.  Dart,  7  Cow.  808;  Lamtag  v.  Smith, 
4  Wend.  9^  Cropsey  v.  Huipby.  1  HUt  1X6;  WUfcee 
V.  Huttgerford  Market  Co.  8  Blog.  N.  C.  281;  Boae  v. 
Groves.  5  Han.  ft  0. 612;  Hfilhau  v.  Sharp.  St  N.  Y. 
811-887;  Myers  v.  Ualoom,  <  HUl,  20!;  Sedgw.  Dam. 
St-US:  Soltau  V.  DeHeld.  9  Bog.  L.  ft  Bq.lM;  1 
1  HIil,  Torte,  S61;  Cbtobeeter  v.  Letbbridge,  WUleo, 
71-78;  8  BL  Com.  218:  Co.  Utt.  08. 

Tbe  writ  of  Injunction  can  rigtatfuUy  be  demand- 
ed to  prevent  Irreparable  Injury,  lotermloable  Uti- 
gaUon  and  a  mOlUpllcIty  of  suits,  audits  refusal  In 
a  proper  case  would  be  error  to  be  corrected  by  an 
appellate  tribunaL  It  la  matter  of  graoe  In  no 
sense  except  that  It  rests  In  tbesowMI  diSGrettoa  of 
theAouru  and  that  discretion  Is  not  an  arbtarary 
one.  If  improperiy  exercteod  to  any  ease,  either  in 
granting  or  refusing  it,  the  error  Is  one  to  be  cor- 
rected upon  appeal.  Coming  v.  Troy  Iron  ft  N. 
Paotory.  40  N.  Y.  UQ:  Beld  v.  Otfford,  Hopk.  Cb. 
41B,  2  L.  ed.  470;  PoUltt  T.  Long.  6S  Barb.  SO;  Mo- 
hawk and  B.  B.  Co.  V.  Arteh«r;6  Faige:.88.8Xi.ed. 
907;  Paricer  v.  Wtnoiplseogee  Lake  C.  ft  W.  Oo.  OT 
D.8.2Bku:k.&4&,G61.17L.  ed.  38S,  887;  Webber  v. 
GagcaON.H.iae;  DeMv.Auotkm  Mart  Oa88L. 
J.Ch.  fiW;  Atty-Gen.  v.  Cnttad  .Klnsdoaa  Bleet. 
Teleg.  Co.  80  Beav.  m:  WoOdv.Etatdtia,XSInLH. 
8. 185;  Clowes  v.  Staffordshire  Potteries  W.  W.  Co. 
L.  K.  8  Ch.  App.  128. 

To ausborise  a  private penoB  to  maintain  enac- 
tion for  a  pnblle  tmlsaiMei,  the  Injncy  wbM  be  sw- 
tales  therefrom  moet  dUar  In  Und,  net  tn  degree, 
from  that  which  Is  common  to  all.  Cliloago  v. 
rnlon  Building  Amo.  108  UL  SBt,  88  Am.  Rep.  688; 
ItUrte'y  v.  Nnmin.  58  CaL  408;  Jarvis  v.  Santa  1  htm 
VdIIcV  I{.  Oo.  R  *>il.  4aft  Nottiogbam  v,  Ballimun- 
&  P.  K.  Co.  3  MuArib.  &17. 
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car-loada  of  Intended  for  King's  itook'- 
yards,  as  well  u  for  the  defendant  s,  would 
gtiiid  upon  the  ttnck  for  aeveral  hours  at  a 
time,  and  would  make  considerable  noise  Xij 

auealing.  Complainants  aUege  in  Uieir 
11  that  the  swine  craflned  in  defendant's 
yards  produoe  a  large  amount  of  manure  and 
filtii,  and  nre  off  ao  (Offensive,  sickening, 
and  unwhoieeome  stench,  and  tliat  at  times 
it  becomes  so  unendurable  that  the  inliabit- 
ants.  of  whom  complainants  form  a  part, 
are  compelled  to  leave  their  bcnnefl;  Uiat 
connned  swine  make  a  great  disturb- 
ance and  noise  by  squealing  so  loudly  as 
to  awaken  persons  from  sleep,  and  so  con- 
stantly as  to  disturb  inhabitants  at  all  times, 
both  day  and  night.  It  is  alleged  tliat,  in 
consequence  of  the  business  carried  on  by  de- 
fendant, the  land  in  the  Vicinity  has  become 
depreciated  in  value,  and  complainants 
charge  tliat  the  stench  arising  from  said 
swine,  and  from  the  drying  hair  taken  frcnn 
the  slao^tered  hogs,  aim  from  the  said 
slaughter-house,  constitutes  a  nuisance,  and 
that  the  noise  and  disturbance  made  by  said 
swine  in  confinement  constitute  a  nuisance ; 
that  such  nuisances  are  greatly  injurious  to 
the  health,  comfort,  and  property  interests 
odt  hhe  complainants ;  that  the  Injary  to  the 
cMuplainants'  health  and  comfort  cannot  be 
measured  by  monetary  value ;  that  the  in* 
jury  to  their  property  iuteresta  is  upwards  of 
$3,000:  and  tliat  for  such  injury  to  their 
health,  comfort,  and  property,  uiey  are  with- 
out any  adequate  relief  exce^  in  equity.  The 
prsTer  of  the  bill  is  for  preliminary  and  per- 
netoal  Injunction  to  restrain  defendant  from 
inrtber  using  or  employing  his  property  for 
sslanghter-house  wbci^io  *o  slaughtw  swine 
ot  any  other  animals^  and  from  employing 
the  same  for  the  purposesof  confining  therein 
quantities  of  swine  or  other  animals  for  Che 
purpose  of  slaughtering  them,  and  for  using 
the  same  or  any  part  of  it  as  a  drying-yard 
for  drying  hair  bristles  taken  from  the 
alan^tered  swine ;  also  for  general  relief. 

Defendant  answered  admitting  that  he 
owned  and  operated  tlie  slaughter-bouse  at 
the  place  stated  in  the  bill,  and  for  purposes 
substantiaUy  as  charged,  tuit  denied  that  the 
place  was  uncleanly,  or  gave  out  noisome  or 
unwholeanne  smells,  or  that  the  same  was  a 
Auisanoe  In  any  way.  Says  that  the  slaugb- 
ter-bmMBhiHlbeenerected.and  was  carried  on, 
after  the  newest  and  most  approved  methods, 
and  was  kept  as  o^an  as  Is  possible  for  such 
s  place  to  be  kept ;  thjst  it  had  been  con- 
structed expressly  for  the  purpose  f<H-  which 
he  was  using  It,  and  that  if  he  should  be 
prevented  £rara  making  such  use  of  it  the 
vsloe  of  the  property,  amounting  to  about 
$5,000,  would  be  almost  wholly  destroyed; 
that  when  defendant  boueht  and  built  there, 
there  were  venr  few  buildings  in  the  neigh- 
bourhood ;  and  that,  as  yet^  the  neighbour- 
hood was  sparsely  settled.  The  case  was 
beard  before  I^n.  George  8.  Hosmer,  circuit 
judge,  s  large  number  of  witnesses  being 
examined  on  each  side,  and  the  t^timony 
being  very  conflicting.  U^on  the  part  of 
the  complainants,  the  testimony  tended  to 
show  tLat  the  people  living  in  the  vicinity 
of  t  hp  defendant's  slaughtn-house  were  an- 
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hoyed.  especislly  during  the  summer  mouthy 
by  ofBensive  smells  coming  from  the  direc- 
tion of  the  defendant's  place;  that  these 
smells  were  In  some  instances  so  offensive 
as  to  make  the  parties  rick.  It  also  appeared 
thi^  people  were  kept  awake  at  night  ^ 
the  squealing  bf  hogsconflned  in  defendant's 
yard.  It  does  not  clearly  appear  from  the 
complainants'  proof,  however,  whether  the 
offeiulve  smells  of  which  they  complain 
were  such  as  were  necessarily  connected  wltb 
a  slaughter-house  for  the  slaughtering  of  hogs 
maintained  in  a  proper  manner,  or  whether 
sudii  smel  Is  were  due  to  the  improper  conduct 
of  the  business,  and  in  consequence  of  de- 
fendant's neglect  to  keep  the  place  in  as 
clean  a  cooditicm  as  the  same'  could  be  kept 
with  proper  care.  There  was  evidence  tend- 
ing to  show  that  defendant  was  in  tbe  habit 
of  spreadine  the  hair  scraped  from  the 
slaughtered  hogs  upon  the  ground  to  dry  be- 
fore sending  asme  to  market,  and  smne 
of  tiie  witnesses  thought  that  much  <tf  the 
unwholesome  smellouiefromthishsir.  On 
the  part  of  the  defendant,  the  testimony 
tended  to  show  that  great  care  was  used  1^ 
defendant  to  keep  tiie  plsoe  clean  and  whole- 
some ;  that  the  manure  and  other  offal  was 
removed  every  dsy  1^  vrsgons  to  a  distance 
in  the  country ;  tkat  much  of  the  noise  with 
which  complainants  found  fault  came  fron* 
the  squealing  of  hogs  standing  in  cam  on 
the  track  Intended  for  King's  stock-yards. 
A  considerable  number  of  witnesses  called 
by  the  defense,  who  lived  In  the  net^bor- 
hood  where  defendant's  business  was  cairled 
on,  testified  that  they  had  never  noticed  anr 
offensive  smells,  and  were  never  disturbed 
by  the  sqnealios  of  hogs.  The  court  below 
found  as  a  fact  that  In  the  prosecution  of  the 
business  conducted  by  the  defendant  he  has. 
St  various  times,  been -guilty  of  matntflioiog 
a  nuisance  in  the  noxious  and  offensiveodors 
frc»n  the  confined  swine,  and  from  swine  in 
the  prooesB  of  being  slaus^tered,  and  has 
also  oeen  guilty  <4  matntaniing  a  nuissncn 
in  the  offensive  odors  from  the  drying  hair 
and  bristles  taken  from  tJie  8langlrf«red 
swine,  and  that  at  times,  depending  on  lb« 
state  of  the  weaUher  or  the  direction  of  the 
wind,  such  nuisances  have  been  unbeoraMei 
The  decree,  however,  did  not  order  Uie  de- 
fendant to  cease  using  the  place  as  a  slan^fecr-  • 
house  altogether,  but  decreed  that  defendant 
refrain  from  using  or  employinic  the  build- 
ings  and  sheds  erected  on  defendant's  premises 
for  the  purpose  of  a  slaughter-house  whcietu 
CO  slaughter  hogs  In  snch  «  way  as  to  bo 
offensive  to,  or  become  a  nnlstnes  to.  tbs ' 
complainants ;  and  that  defenduit  dcslat  and 
refrain  from  using  or  employing  the  said 
inclosure  or  building  for  the  purpose  of 
confining  therein  quantities  of  swine  or  other 
animals  in  snch  a  way  as  to  be  offensive  to. 
or  to  be  a  nuisance  to,  the  oomplalnai^  or 
any  of  them ;  and  that  defendant  desist  and 
refrain  from  using  said  inclosure,  or  any  part 
thereof,  as  a  drying-yard  in  which  to  dry 
hair  or  bristles  taken  from  the  slaughterol 
swine.  And  the  complainants  were  given 
leave  to  apply  to  the  court  for  a  further  order 
enjoining  or  reslraining  defendant  from  using 
his  premiies  In  any  -mm  for  the  purposa  <a 
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slttughteriog  or  oonfining  Bwlne,  if  it  ihall 
appMr  that  the  further  uae  of  eald  buildings 
and  iDCloaure  by  said  defendant  be  oftenslTe 
or  noxious  to  the  complainants,  or  any  of 
them,  because  of  the  noisea  arising  from  the 
awioe,  or  because  of  dlaagtwable  oa«s  arls- 
ing  from  the  inckMore  caused  by  oonBiiing 
swine  therein.  From  this  decree,  complain- 
ants and  defendant  liave  both  appealed. 

Oil  the  part  of  the  coiuplaitrants,  it  is  in- 
sisted that  the  decree  falls  short  of  giving 
them  the  relief  to  which  ther  e.re  entitled, 
because,  having  adjudged  the  defendant's 
business  to  t>e  a  nuisance,  such  Judgment 
was  not  followed  by  an  injunction  perpetu- 
ally restraining  defendant  from  further 
carrying  on  such  ousiness.  On  the  part  of  the 
defendant,  it  is  claimed  that  the  complain- 
ants wem  not  eutitled  to  any  relief  under 
Uieir  bill  and  the  proofs  made,  for  the  rea- 
sons :  l^r»t.  That  it  does  not  appear  from 
the  bill  that  the  defendant  is  maintaining 
audi  ft  business  as  la  ft  nuisance  p«r  that 
it  does  not  appear  from  the  bill  but  that  the 
oftenaive  odors  arise  from  causes  which  can 
be  remedied  without  any  serious  interference 
with  the  conduct  of  defendant's  business; 
that  there  is  no  allegstlim  In  the  bill,  and 
substantti^ly  no  proof,  tlut  defendant's 
slaugliter-bouse  Is  at  itself  a  nuisance.  See- 
<md.  It  is  claimed  that  the  decree  gave  no 
relief  to  complainants,  and  that,  upon  facts 
found  by  the  cfrcnit  judge,  the  bill  ought 
to  have  been  dismissed.  Without  attempt- 
ing to  review  the  voluminous  testimony  in 
this  record,  we  have  arrived  at  the  following 
coaclusioos : 

1.  That  defendant's  business  is  not  of 
such  ft  character  as,  when  properly  coo- 
ducted,  to  constitute  a  nuisance  in  the  neigh- 
borhood where  it  is  situated.  This  is  prac- 
tically conceded  br  complainants ;  and,  if  it 
were  not,  we  should  not  be  willing  to  bold, 
as  a  matter  of  law,  that  a  business  so  oeces- 
aary  and  important  as  that  In  which  defeod- 
ftnt  is  eftgaged,  and  which  his  own  profit  and 
the  convenience  of  the  city  requires  should 
be  conducted  within  reasonable  distauce  of 
the  market  which  be  supplies,  was  of  neces- 
sity a  nuisiince,  independent  oi  the  manner 
In  which  it  was  conducted. 

S.  The  noise  made  by  hogs  kept  in  confine- 
■nent  f6r  the  purpose  of  slaughter,  being  to 
some  extent  unsvoidable,  does  not  constitute 
such  a  nuisance  as  would  justify  a  court  of 
equity  in  destroying  defendant's  business  for 
the  sole  purpose  of  ridding  a  neighborhood 
of  such  noise.  We  do  not  intend  oy  this  to 
intimate  that  wo  regard  the  squealing  of 
pigs  as  a  soothing  sound.  TTe  have  no 
doubt  that  such  noises  are  more  or  less  annoy- 
ing to  some  people,  depending  somewhat 
upon  their  peculiar  temperament.  Some  of 
complainaate'  witnesses  testified  that  they 
did  not  notice  the  squealing  of  the  pigs, 
which  annoyed  other  members  (rf  the  family ; 
but  in  this  age  of  steam  and  iron,  the  squeal- 
ing of  ft  pigls  scarcely  to  be  heard  amid  the 
multitude  of  greater  noises  that  everywhere 
a.<(«ault  Uie  ear.  Within  a  short  distance  of 
defendant's  place,  and  nearer  to  some  of  com- 
plainants thftn  the  slaughter-house,  are  the 
railroad  trado,  over  which  run  the  engines 
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vrith  their  shrieking  whistlest  louder  than  the 
squealing  of  a  thousud  hogs;  In  diorus»  and 
their  automatic  bells,  ringing  at  all  times 
of  the  day  and  night,  aod  yet  none  of  the 
complainants  would  tikink'Of  removing  the 
nllroftd  from  their  nelghboritood  beotuse  of 
the  distoesslng  noises  which  arise  Ukerefkom. 

8.  Complainants  are  not  entitled  to  a  decree 
which  would  interfere  with  defendant's  busi- 
ness cm  the  ground  that  tbeeKtsteneeof  it  in 
that  neighborhood  depreciates  the  value  of 
their  property.  As  to  such  injury.  If  any, 
complainants  have  an  adequate  remedy  at 
law.  Wood,  Nuls.  M6 :  Atty  Gai.  v. 
Nuiliot.  16  Ves.  Jr.  84S;  ZaMtkU  v.  Jenev 
City  A  B.  R.  (h.  18  N.  J.  £q.  814 ;  9  Storr, 
Eq.  Jur.  S  m 

4.  We  are  satisfied  that  defendant  has  not, 
at  all  times,  conducted  his  business  with  as 
much  care  to  cleanliness  as  he  ought.  His 
counsel  urged  that  the  testtmonv  fulls  to  lo- 
cate any  offense  arising  ftom  the  slaughter- 
house proper.  If  tbfs  oe  granted,  we  nil  to 
see  the  force  of  it.  Complainants  are  not  re- 
quired to  nicety  discriminate  as  to  the  origin 
of  offensive  smells.  The  evidence  is  con- 
vincing that  they  come  frcnn  defendant's 
place  of  business,  and  his  business  must  be 
regarded  aft  including  all  that  is  incident  to 
it.  The  defendant  insists  that  this  business 
can  be  carried  on  so  as  not  to  be  Injurious  to 
the  health,  or  seriously  offensive  to  complain^ 
ants.  The  decree  of  the  circuit  court  recog- 
nized this  possibility,  and  undertook  to  give 
defendant  time  and  opportunity  to  abate  the 
nuisance  complained  of  without  requiring 
him  to  stop  his  business  altogether.  The 
trouble  with  the  decree  Is  that  it  fails  to 
point  out  specifically  what  defendant  is  re- 
quired to  do  in  order  to  comply  with  its  re- 
quirements. To  adjudge  that  defendant 
should  so  conduct  his  business  as  not  to  be 
offensive  Is  to  give  him  no  rule  of  conduct 
which  the  law  had  not  before  prescribed. 
The  decree  ^ould  have  specifically  pointed 
out  the  tilings  that  defendant  was  required 
to  do,  and  to  refhtin  from  doing,  in  order  to 
abate  the  naisan<»  whtidi  tiie  court  found  to 
exist. 

5.  Defendant's  business,  established  under 
tiie  circumstances  of  this  case,  and  conduct- 
ed by  htm  on  his  own  premises,  will  not  be 
enjoined  because  it  cannot  be  carried  on  with- 
out some  degree  of  offense  and  annoyance  to 
those  living  near  it.  It  is  onlv  when  it 
reaches  the  point  of  discomfort  where  It  be- 
comes injurious  to  health  that  the  Injurr 
can  be  said  to  be  irreparable  so  as  to  call  forth 
the  extraordinary  power  of  ft  coott  of  chan- 
cery to  destroy  ft.  So  careful  Is  the  law  of 
liuman  life  and  health  that  no  oonsldention 
of  mere  property  rights  can  be  ftllowed  to 
weigh  'against  them.  As  to  other  wrongs, 
they  can,  for  the  most  part,  be  compensated 
in  damages.  In  the  recent  ease  of  People  v. 
Detroit  WMU  Lead  Worka,  9  L.  R.  A.  728, 
82  Mich.  471,  the  rule  In  a  case  at  law  was 
stated  by  JIA*.  */u«fto€lrantasfol1ows:  "The 
defendants  cannot  be  protected  in  the  enjoy- 
ment of  their  property,  and  the  carrying  on 
of  their  business,  if  It  becomes  a  nuisance  to 
people  living  upon  the  adjoining  properties, 
and  to  those  doing  legitlmftle  ImnnesB  with 
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them.  Whenmr  luob  a  bmlnnB  bacomw 
ft  DuiMuoe,  it  must  sive  mj  to  the  rights 
of  the  public,  ftnd  either  devise  some  means 
to  sTOia  the  nuisanoe  or  must  remove  or  cease 
its  business.  It  may  not  be  continued  to  the 
injarr  of  the  health  of  those  living  in  its 
vicinl^.  This  rule  is  founded  both  upon 
nasoa  and  miUkvIW.  Not  is  it  of  mt  cod- 
seqoenoe  that  the  busiDeas  Is  a  usefai  one. 
or  necessary,  or  that  it  oontrlbutes  to  the 
wealth  and  prosperity  of  the  oommunity. 
Wood,  Nuisances,  §  19;  Reff.  v.  2>win,  d 
Best  &  8.  640 ;  W«rk*  v.  Jutted  BaUroad,  0 
McLean.  425 ;  Se^rubtiea  v.  CatOMeU,  1 U.  8.  1 
Dall.  160,  1  L.  ed.  77;  Bom  v.  Buttar,  19  N. 
J.  Eq.  306;  JiaMMmv:  AmA,  81  Mich.  390. 
It  is  true  that,  in  places  of  popnlatJon  and 
businesBi  not  everything  that  CMiaea  disoom- 
fort,  inconvenience,  anaannoyanee,  or  which 
poh^M  may  lessen  the  value  of  sunoondtng 
pn^^erty,  will  be  condemned  and  abated  as 
a  onisanoe.  It  is  <rften  difficult  to  determine 
the  boundary  line  in  many  such  cases.  Hie 
canrtng  on  of  many  le^timate  businesses 
is  often  productive  or  mom  or  less  annoyance, 
discomfort,  and  inconvenieDCe,  and  may  In- 
jure surrounding  property  for  certain  pur- 
poses, and  still  constitute  no  invasioi.  of  the 
rights  of  the  people  living  in  the  vicinity. 
Such  a  case  was  QUberi  v,  ShoiiBtnmnt  38 
4Iich.  448. 

In  CHeeeiand  v.  OitiMna  9a*  Light  0»., 
ao  N.  J.  Eq.  305,  the  rule  was  stated 
more  broadly  :  "  Any  business,  however 
Iswful,  which  causes  annovances,  which 
materially  interfere  with  orainary  comfort 
pbysically  of  human  existence,  is  a  nulsonue 
that  Btmuld  be  restrained ;  and  smi^e,  noise, 
and  bad  odors,  even  when  not  Injurious  to 
health,  mar  render  a  dwelling  so  uncomfort- 
able as  to  drive  from  it  anyone  not  compel- 
led by  poverty  to  remain.  Unpleasant  odots, 
fiom  the  very  constitution  of  onr  nature,  ren- 
der OS  aac<H»f(fftoble,  and  when  ooDtlDued 
wrepeated  make  life  nncmufortable.  .  .  . 
The  ooIt  question  is,  What  amounts  to  that 
discomfort  from  which  the  law  will  protect? 
The  discomforts  must  be  physical,  not  such 
»8 depend  upon  taste  or  imagination."  This 
language  was  uaed  in  a  case  where  the  court 
was  asked  to  restrain  the  defendants  from 
erecting  «  carrying  on  their  gaa*W(H:ks  at  the 
place  at  which  tbey  had  begun  to  erect  them 
or  In  the  Beighb»boodof  that  plttce,  and  ml-' 


thoa|di  th«  omrt  dedlned  to  snnt  the  M- 
Juncaon  on  tiie  gromud  that  it  did  not  olwr- 
ly  appear  that  the  works,  "  wlien  completed, 
would  be  a  nuisance,"  the  foregoing  rule 
was  clearly  stated  as  one  that  would  govern 
the  court  in  dealing  with  the  oomp«ny  should 
complaint  afterwwds  he  made.  The  ftujts  in 
that  ciee  were  that  defendants  pfopoaed  to 
wect  their  gas-works  In  a  populous  residence 
portion  of  the  City  of  Newark,  and  such  a 
case  is  to  he  distinguished  trom  this,  where 
defendant  erected  his  plsee  of  business  at 
the  outskirts  of  the  city,  and  In  a  locality 
where  similar  kinds  of  business  were  already 
established.  Meat  of  the  complainants  had 
moved  Into  this  neighborhood  since  the 
defendant's  boainesa  was  established ;  vad. 
although  they  liave  a  right  to  be  protected 
fixHU  nuisances  that  endanger  the  health  of 
themselves  or  their  families,  a  court  of 
equity.  In  determhihig  whether  It  will  de- 
stroy defendant's  baslness  at  their  tequest^ 
will  otmsider  whether  the  thing  complained 
of  is  noximis  or  only  disagreeable,  and  In 
the  same  connection  will  consider  the  fact 
4hat  complainanta  have  voluntarily  put 
themselves  Into  tfie  dtsagreeftble  nelgfaboi'- 
hood.  The  rule  here  contended  for  is  recog- 
nized bv  our  Statute  concerning  the  abate- 
ment ol  nuisances.  How.  Stat.  §  1043. 
Under  the  general  prayer  for  rellei,  com- 
plainants are  entitled  to  a  decree  requiri.ng 
defendant  to  remove  from  bis  premises  eveiy 
day  all  manure,  blood,  oOal,  hair,  and  other 
njtuse  of  his  establi^ment  in  covered  garb- 
age wagons,  sucli  as  are  In  use  by  the  board 
of  public  wOTks  in  the  City  of  Detmit,  or 
in  other  wagons  that  will  eflttitlvely  avoid 
thu  spread  ofletiBive  odors ;  to  thoroughly 
clean,  cleanse,  and  disinfect  his  premises 
daily ;  to  provide  sufficient  peas  for  uie  bogs 
in  store  so  that  they  shall  not  be  crowiled 
and  rendered  noisy  and  quarrelsome  by  dis- 
comfort while  in  confinement ;  uid  to  use 
such  other  precautions  as  are  necessary  to 
render  bia  pmos  <A  business  clem  and  vhole- 
fltmie.  .       ,  * 

No  costs  will  be  awarded  to  elttier  part^ 
In  this  conrt. 

Tfie  decree  below  as  to  costs  it  affirmed. 

Morse  and  OrAat*  JJ.,  did  not  sit.  The 
oUier  Justices  concuired. 

]Petltion  for  rehearing  x>venruled. 
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MaHa  8TELZ 

Minnie  8CHRECE  et  al. 

(  N.  T.  t 

AUammeg  hiftbm  mtlr«ty  is  wmed 
M  aJMotata  dlworo*  betwe—  tbm  tea- 


asito.  and  thereafter  each  holds  Us  or  her  pro- 
portional flbare  of  the  property  as  a  tenant  bi 
ooBunoB  without  survivorship. 

lEari,  J.,  dtasenfsj 
(October  ft,  IBVI.) 

CROSS  APPEALS  by  plaintiff  and  defend- 
ant Schreck  from  an  order  of  the  Oeoeral 


Nona.— nkr  fwle  OS  to  ototct  hv  «ntlre0v,  •toted.'  imakeuirdtsposttloB  of  the  estate  so  lu  to  aflieoc 
Themlelareiafdto  estates  t^enttretr  ^Umt  l  tber^tofMirvivonlilp.  Intliecaseof  Wasblmm 
HUw  laaut  can  stfor  thf  onSoo  of  mtereit  wUb-  v.  Bums,  M  N.  J.  L.     the  court.  In  speaUntf  of  (be 
Mttkeeooatatof  ttaoMMr.bntUift  Is  ctmtraad  bosbasd's  rlsfats  ln«n  estate  by  entlraty,- Myg: 
toaeanttiattheone  oannaC  ssvortbe  brterMt  or  I  '*Tbenmttef  tbti  right  of  the  huSMnd  Is,  tfeat  bo 
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Train  of  the  Supreme  Court,  First  Department, 
OTerrniiDX  their  motiota  for  new  trial  of  as  ac- 
tton  itt  which  plainUff  was  permitted  to  re- 
«OTer  dower  in  an  equal  nndiTided  htlf  otoec- 
taiDiealealAte.  Aglrttud. 

.   fitstemeat  by  PeekhMs,  J.: 

Croae-appeals  by  the  plaiutifl  and  the  de- 
fendant, Bchreck,  from  an  order  of  the  Oen- 
eral  Term,  Supreme  Court,  First  Department, 
which  denied  the  motions  of  both  plaintiff 
and  the  defendant,  Scfareck,  for  a  new  trial 
under  aectirai  1001  of  the  Code  of  Givtl  Pro* 
«edure  on  their  exoeptions  in  the  case.' 

The  premises  in  question,  situated  on  the 
south  side  of  Fiftieth  Street,  in  the  City  of 
New  York,  were  conveyed  by  deed  on  April 
28,  1886,  to  William  Stelz  and  Minnie  Stelz, 


his  wife,  and  by  fdrce  thereof  the  grantees 
became  seised  as  tenants  by  the  entirety. 
After  this  conveyance,  'William  Stelz,  on 
Jane  20,  1888,  obtained  a  decree  of  divorce 
from  his  wife,  Minbie  Btelz,  now  Minnie 
Schreck,  on  the  ground  of  her  Bdultery.  On 
October  18,  1888,  William  Stelz  married  the 
plaintiff,  and  on  February  8,  1889,  be  died, 
leaving  the  plaintiff,  bis  widow.  His  for- 
mer wife,  Minnie  ^3brfeck,  survived  him. 
and  she,  during  the  lifetime  of  Stelz,  married 
Josepn  Schreck.  The  plaintiff  brought  this 
action  claiming  dower  in  all  the  land  and 
piemisea,  and  asking  that  su^h  dower  be  ad- 
measured, contending  that  by  the  judgmmt 
of  divorce  all  estate'and  interest' of  the  first 
wife  ceMcd  and  was  at  an  end. 
The  tlrstwife,  however,  claimed  the  whole 


cannot  do  any  set  to  the  pnjodloe  of  Oe  ulterior 
riKhts  fa  the  wife.'*  1  Btohop,  UaniBd  Women, 
i  OBfe  Anics  V.  Norman,  4aneed,  88& 

Decree  of  4li»>rv«  aeoert  tlie  ettate. 

It  la  the  preralUiv  dootrtne  that  a  sevwanoe  of 
tbe  marital  reMAoa  by  divorce  also  severs  the  os- 
tete,  and  after  divorce  tbey  no  longer  boM  by  en- 
tfrety,  but  as  Jidnt  tmantSt  or  tenants  in  eommon, 
owing  to  the  differloir  pfiUdes  and  laws  at  the 
States.  2  Bishop.  Uar.  &  Dlv.  0th  ed.  I  716;  Horrer 
T.  Wallner.  80  UL  1B7. 

The  Integrity  of  the  estate  Is  dependent  upon  the 
united  effect  by  tbe  marital  relation.  Obviously, 
whenever  this  rdatton  Is  terminated  or  deetnved, 
the  estate  which  to  but  a  parasite  of  the  relation  of 
matrimony,  dies  with  it.  "One  legal  person  has 
tieen  resolved  by  Judgment  of  law  Into  two  distinct, 
tadlvldnal  pmoos,  havtaig  In  future  no  rctetlonsto 
eaOh  other;  and  wttb  this  cbange  in  their  reiatfoos 
must  necenarily  follow  a  oorreepondlog  change  of 
tbe  tenancy  dependent  upon  the  previous  relation. 
As  tbey  cannot  longer  hold  In  Joint  seisin,  they 
must  hold  by  moieties.**  SeenoCstoDenv.Harden- 
bergh,  IB  Am.  Dec  871;  9  Bright,  Hnsb.  ft  W.  885. 

A  recent  writer  expresses  the  prevailing  view  In 
tbe  following  language:  "There  are  differences  of 
Judicial  opinion  regarding  tbto  estate;  as,  for  ex- 
ample, some  deem  husband  and  wife  meapaMe  or 
taking  lands  either  JolnUy  or  la  common,  so  that 
whatever  the  terms  of  a  oonveyanoe  to  them,  they 
will  hold  by  the  entirety.  Others  permit  them  to 
take  and  hold  as  Joint  tenants  or  tenants  Id  com- 
mon It  the  deed  la  m  expceas  words  that  tbegr  shalL 
But  all  agree  that  this  tenancy  does  not  and  cannot 
exist  where  there  is  no  marriage.  Tb'e  consequence 
is  that  when  the  marriage  ends  by  divorce  It  falls." 
Bnyeartv.  Kepler,  118  Ind.  84,  Si,  10  Am. St.  Bep.M, 
W;  Bishop,  Mar.  ft  Dlv.  1 16U. 
attitude  <tf  the  courts  at  to  estates  of  tJie  entirety. 

There  Is  a  very  sturdy  dlupoeltton  upon  the  part 
of  both  the  state  and  federal  courts  to  retfat  any  In- 
vasion of  the  ancient  oommoo-law  dootrtne  of  ten- 
ancy of  the  entirety.  Wbtton  v.  Snyder.  88  N.  Y. 
m-.  Baker  v.  Lamb,  11  Hun.  S19;  Wrlgiit  v.  Saddler, 
a>  N.  T.  m  17  Alb.  L.  J.  888;  FoUock  v.  Webster,  U 
Hud,  lot;  Hatt«soa  v.  New  York  Oeot,  B.  Co.  « 
Barb.  818;  Wright  v.  Wright.  U  N.  Y.  487;  Taylor  v. 
Young,  71  Pa.  81;  Laws  1880,  chap.  472;  U  Alb.  L.  J. 
373,  402;  20  Alb.  L.  J.  809: 87  Alb.  L.  J.  16%  Hulett  v. 
Inlow,  67  iDd.  412, 26  Am.  Hep.  M;  Dexter  t.  Phll- 
llpe,  181  Hass.  178, 28  Am.  Kep.  SSB;  Oerard,  Benl  Es- 
tate Titles,  2d  ed.  72, 84;  Wms.  Real  Bstote,  Bth  ed. 
225,  note. 

Una  estste  In  fee  be  given  to  a  man  and  his  wife, 
they  are  neither  pn^rly  Joint  tenants,  nor  ten- 
ants in  eommon;  for,  being  ooe  person  in  law.  ttiey 
eannot  take  the  estate  by  moietiea,  but  both  are 
seised  of  tbe  sattoety.— tlie  ooawquenoa  of  wUoh 
13  KB.  A. 


is,  that  neither  can  dtspose  of  any  part  wfttontths 
sBsent  of  tbe  other,  bat  tbe  whole  mast  retoaln  to 

the  survivor,  t  Bl.  Com,  IflB;  Anderson,  Imw  Diet. 
Utle,  Gnttrsttf. 

Under  well- recognized  rules  of  the  oommon  law 
parties  occupying  the  relation  of  husband  and  wife 
were  eonsbtered  one  person,  and  when  land  was 
conveyed  to  them  as  such,  they  bold,  not  as  Joint 
tenants,  but  each  being  seised  of  the  whole  rctout 
et  non  per  my,  so  that  tbe  survivor  takes  the  whole, 
notbysnrvlvoisblp  but  byvlttUB  of  the  nrlirtnal 
estate.  JaABDnv.8tevenikUmhns.tn,lU:  Bog- 
ers  V.  Benson,  5  Johns.  Ch.  4S1, 487. 1 L.  ed.  im,  IXH; 
Barber  V.  Harris,  16  Wend.  6U-817;  Jackson  v.  Mc- 
OonneU,  10  Wend.  176,  IH;  Dijts  v.  Gloves.  1  HoICdl 
Cb.  78, 77.6  L.  ed.  10S»,  ICRO;  Doev.Jaowland.80ow. 
288;  Torrey  v.  Torrey.  14  N.  T.  480;  Den  v.  Hardes- 
burgh,  10  N.  J.  L.  49;  Shaw  v.  Hearsey,  K  Mass.  621; 
Thornton  v.  Thornton,  8  Rand.  (Va.(  178;  Amea  v. 
Norman,  4  Sneed,  683;  Rogers  v.  Grider,  1  Dana,  HZi 
Cochran  v.  Kemey,  •  BiiiA,  199;  OftiBOn  v.  Zimmer- 
man, 18  Ifo.  886:  Htuokey  V.  Keefe,  86  Pa.  887-888; 
Taul  V.  Oampbfdl,  7  Yerg.  819;  4  Rent.  Com.  888:  t 
Bl.  Com.  182;  PSlrchlld  v.  OuuteUeMix,  1  Pa.  176; 
Johnson  v.  Hart,  6  Watts  ft  S.  818;  Ketohum  v. 
Walsworth.  5  Wis.  108;  BMwnson  v.  Hnll.  18  Vt. 
aOB;  Fisher  v.  Provtn.  26  Hlcfa.  947-^  Darla  v. 
aRrk,  26  Ind.  428;  HcDuff  v.  Bsaucbamp,  SO  Wm. 
681;  Greenlaw  v.  Greenlaw,  IS  Me.  182-186;  1  Wa^b. 
Real  Prop.  2TS;  BerUesv.  Nunan,  92  N.  Y.  IGS. 

A  married  woman  and  ber  husband  constitute 
but  one  person  in  law;  and  where  real  property  la 
conveyed  or  devised  to  them  together  they  do  not 
take  by  moietieB.  Both  are  eeiaed  of  the  entirety, 
and  not  as  Joint  tenants  or  tenants  In  oommon;  and 
tbe  Survivor  takes  the  entire  estate;  and  the  deed 
of  ooe  without  the  otberdf  living)  is  Inoperative 
and  void.  Jackson  v.  Steven^  Jaokson  t.  HeOm- 
nell.  Barber  v.  Harris,  Tiwrey  V.  Torrey,  wid  Doe 
v.  Howland,  mpra. 

This  Is  the  law  In  the  State  of  New  York  as  to 
Joint  ownership  of  husband  and  wife  under  the 
legislation  of  1H4S,  1849.  and  1800.  Goelet  v.  Gorl. 
81  Barb.  814;  Torrey  v.  Torrey,  supra,-  Farmers  Ic 
IS.  Nat.  Dank  v.  Gregory,  48  Barb.  196;  Freeman  v. 
Barber,  8  Thomp.  ft  C.  674;  Beach  v.  HolUster,  8 
Hun,  S19. 

A  diotum  in  Meeker  v.  Wrl^t,  76  N.  Y.  882,  sup. 
ported  by  a  divided  court,  unsettled  the  law  for 
some  time  In  that  Jurisdiction  as  It  was  supposed  to 
indicate  an  opinion  of  the  court  of  appeato  that,  in 
such  cases,  husband  and  wife  took  as  temants  in 
oommon;  but  the  question  was  finally  set  at  rest 
by  the  decision  In  Bertles  v.  Nunan,  92  N.  Y.  IG2. 
cited  in  the  principal  case,  whlobbeld  tbe  law  to  be 
as  stated  Id  the  context  TbSa  case  overruled  that 
of  Feely  v.  Buckley,  28  Hun,  461.  Gerard,  Beat  Be- 
tateTtUes,  Sd  ed.  «r.  Bee  tMls  to  Baker  v.  Stew- 
art (Kan.)  8  L.  a.  A.  48k 
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of  die  pnimiiss  under  the'  deed  bj  rlfht  of 
smrlTorstaip  notwithBtandlng  the'  severance 
of  the  m^tal  relations  by  the  judgfaient  of 
diTorce.  The  conrt  at  the  trial  sustained 
the  plsintffl's  right  to  be  endowed  of  an 
eqnal  undivided  half  part  of  the  land,  on 
the  gnraud  that  after  judgment  in  the  action 
for  divorce  the  partia  to  sueh  action  became 
tenants  In  ccnnmon. 

Jfr.  George  H.  Kraolit,  for  plafntliT: 

The  deed  to  William  8t«lz.  and  Minnie,  his 
wife,  created  an  estate  by  the  entirety,  and  the 
coDstderatira  for  the  Interest  the  said  wife  re- 
ceived in  said  estate  from  Iwr  aald  husband 
was  her  tow  of  fldeli^,  and  she,  as  the  wife  of 
Wllfiam  Stelz,  took  the  same  upon  condition 
implied  in  law  that  she  would  remain  faithful 
to  til  the  solemn  obligations  of  the  marriage 
relation;  and  upon  breach  of  this  implied  con- 
dttioD,  and  a  judgment  diasohrlng  the  marriage 
in  ctMisequeoce  of  said  bieadi,  A»  ft»feited 
her  interest  in  said  estate. 

Absolute  diTorce  fnrni  the  bondi  of  matrl- 
ntoDT  has  the  same  opetatiwk  and  cdBect  as  the 
death  of  the  goiltj  partv. 

Browning  v.  Headiy.  3  Rob.  Va.  840; 
Schouler.  Husb.  ft  W.  §598;  mghUy  t.  AUen, 
8  Ho.  App.  524;  Wood  v.  Simmons,  30  Ho.  868; 
BentBiek  t.  Benv/kk.  10  Paige.  433.  4  L.  ed. 
10S7;  Levint  w.  BUaior,  %  G.  Greene.  60»;  Bar- 
ter r.  Boot,  10  Mass.  860;  8  Bt  Com.  188; 
Tltzherbert,  Naluta  Brerlnin,  449-470;  Co. 
Litt  851;  Wiffn^  Wifftug,  L.  R  7  Prob. 
Kt.  1T7. 

The  rules  laid  down  in  Amet  t.  Iforman,  4 
Sneed,  6M;  LaaA  t.  L<uh,  SB  Ind.  528.  and 
JSomr  V.  WaUner,  80  Dl.  197,  are  vronfc  In 
fffindple,  coDtrary  to  reason  and  natural  jus- 
tice, and  agaiost  public  poUcj.  Barclay  v. 
Warin^f,  58  Ga.  86. 

The  guilty  wife  should  not  be  rewarded  for 
bringing  about  an  absolute  divorce  for  her 
adalterf  by  having  half  of  her  former  hus- 
band's property  bestowed  upon  her,  to  enjoy 
the  same  in  common  wUb^her  paramour,  her 
•otMequent  husband. 

Bisff$  v.  Palmer,  5  L.  R  A.  340,  115  N.  Y. 
511.  See  Wigney  v.  Wignes,  L.  R  7  Prob. 
Div.  228;  Piper  v.  Hoard.  9  Cent.  Rep.  440, 
107  N.  Y.  82;  Solman  v.  Johnton,  Cowp.  848. 

The  defendant.  Minnie  Schreck,  Is  estopped 
by  her  own  wrongful  conduct  from  claiming 
title  to  the  pranises  In  question  or  any  part 
thereof. 

Bigelow,  Estoppel,  870;  Herman,  Estoppel, 
tE$  131,  738.  740,  791;  S  Story,  Eq.  Jur. 
5$  1533,  1544. 

Jfr.  Edw&rd  W.  Scudder  JohnBton, 
with  Mr.  If«wU  S.  €toeb«l,  for  defend- 
ant: 

The  deed  to  William  Stelz  and  Minnie  Btelz 
created  a  vested  estate  In  the  said  MInnte  Stelz 
lo  bold  the  whole  of  snld  estate  jointly  with 
the  said  William  Stelz  duriog  the  fives  of  both 
of  Ibem,  and  a  vested  right  to  take  the  whole 
of  (he  said  estate  free  from  the  interest  of  the 
other,  upon  surviving  the  said  William  9te1z, 
tod  these  vested  rights  could  not  be  devested 
by  a  sDbaequent  decree  of  divorce  whose  effect 
was  merely  to  sever  the  marital  rel^Ion,  and 
which,  by  its  lenns,  went  no  further  than  that 
porpose. 
»  U  R.  A. 


-See  a  E^t,  Ooni.-7th  ed'.'lK^;  O^Awl 
Encyclop.  Law,  804;  Cord.  Legal  &  BfltUHabfe 
Rights  of  Married  Women;  S  llOo,-  Wms. 
Real  PrOp.  p.  ^;  ChalHs,  RmJ  Prop.  p.  804; 
Jackton  V.  MeOonneU.  19  Wfeod.  170;  Doe  v. 
Howlmd,  8  Cow.  277;  J}ie/ciVtMn  v.  Oodm'»e, 

1  Sandf .  Cb.  323,  7  L.  ed.  BOB;  Iti^m  v. 
Cha»meavsB,  1  Pa.  176;  Stuckep  v.  Beefe.  86 
Pa.  397;  Waihbvm  v.  Burnt,  »4  N.  J.  L.  18; 
Lux  V.  Soff,  47  m.  435;  Rou  v.  Oarrimn,  1 
Dana,  85;  JSntnav.  Vline,  81  Ind.  87;  Doer. 
WHmm.  4  Bam.  &  Aid.  803;  Maynard  v.  May- 
nard,  86  Hun,  329;  Bertle»  v.  Nunan,  93  N. 
Y.  153;  jStna  Int.  Co.  v.  iiesA,  40Micb.  341; 
Chandler  t.  Cheney^  87  Ind.  898:  Bamet  v. 
Loyd,  87  Ind.  034;  €l^9on  v.  Zimmerman,  IS 
Mo.  880;  Bniffl  Bram,  84  Hun,  480;  Dean 
V.  MetropoUtm  Eteo.  B.  Co:  HO  N.  Y.  S4«. 

A  divorce  is  a  creature  of  the  statute  and  its 
effect  must  be  determined  by  the  provisions  of 
the  law  under  whose  authority  It  is  granted. 
All  existing  rights  already  vested  remain  and 
are  not  thereby  ended  or  tafcen  away  except 
such  as  are  expressly  taken  sway  or  affected 
hy  statute.  There  Is  nothing  In  the  statutes 
which  deprives  a  woman  of  a  vested  ri^t  ac- 

aulred  by  her  during  her  coverture,  even 
lough  her  husband  obtained  a  divorce  from 
her  for  her  adultery. 

The  seisin  of  the  entirety  by  each  and  the 
right  of  survlTMBhlp  cannot  be  devested  by 
BulMequent  atatule,  as  these  rights  are  con- 
veyed by  virtue  of  the  grant  and  not  by  mere 
acquisition,  nor  will  the  decree  of  divorce  dis- 
turb veirted  rights  or  gifts. 

Bishop,  Mar.  &  Div.  §  670,  p.  646:  Brken- 
braeh  v.  Erkeniraeh.  96  N.  Y.  456;  Pray  v. 
aiObine,  1  New  Bog;  Rep.  931,  141  Mass.  231; 
Waitv.  Watt,  4  N.Y.  100;  Be  Enetgn,  4  Cent. 
Rep.  378,  108  N.  Y.  884;  Chate  v.  Chnte.  55 
MeT  31;  WeUt  v.  WeOa,  10  N.  Y.  B.  R.  253. 

An  executed  gift  to  a  wife  would  not  be  set 
aside  and  revert  back  to  the  husband,  where 
the  wife  was  subsequently  divorced  from  him 
for  her  cause,  \tj  the  men  tuA  of  the  subse- 
quent divorce. 

8aj\ford  v.  Sanfffrd,  46  N.  Y.  723;  B&rst  v. 
Spelman,  4  N.  Y.  388;  Draper  v.  Jackson,  16 
Mass.  480;  Ward  v.  Krumm,  64  How.  Pr.  96; 
Ptatt  V.  Ontbb,  41  Hun,  447. 

The  parties  were,  after  the  divorce,  tenants 
In  common  of  the  land  for  their  joint  lives, 
with  the  remainder  to  the  survivor. 

1  Bishop,  Harried  Women,  g  ^1;  GiUetpie 
V.  Worford,2Co\Aw.^;AUenr.  MeOuHmgh, 

2  Helsk.  189;  1  Washb.  Real  Prop.  5th  ed.  p. 
708;  Lewie'a  App.\9!i  Mich.  340;  Thornton  v. 
Thornton,  8  Rand.  (Va.)  183;  JiwoAs  v.  Miller, 
60  Mich.  120. 

Mr.  S.  Jonea,  wither.  A.  S.  H»nunern- 
leF*  9v^  guardian  ad  litem  of  respondents, 
H.  and  C.  Eoehler: 

The  original  estate  of  said  Minnie  as  a  tenant 
by  the  entirety  with  her  husband  was  reduced 
by  the  Judgment  of  divorce  to  an  estate  of  ten- 
ancy in  common  with  him. 

2  Bishop.  Mar.  &  Div.  §  716;  Amn  v.  Nor- 
man, 4  Sneed,  688;  Lath  v.  Laek,  58  Ind.  636; 
Barrerv.  Wallner,  80111.  107;  Be  Benton,  18 
Nat.  Bankr.  Reg.  377;  Bc^gt  v.  Baggt.  55  Ga. 
590;  Freeman,  Co-tenancy  in  Partition.  §76; 
Bright,  Husb.  &  W.  p. 365:  Browntonv.  Btttt, 
16  Vt809 
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PeokluuB*  J.,  delWered  the  opinion  of 
tbe  court: 

We  agree  in  this  esse  with  the  viewi  ex- 
pressed by  the  learned  judges  who  delivered 
the  opinions  at  the  special  and  general  terms 
tbe  supreme  court  The  sole  queetion 
arises  out  of  tiie  decree  of  divorce  which 
the  husband  obtained  from  fals  first  wife  on 
account  of  her  adultery. 

Did  that  divorce  have  any,  and  if  so  what, 
^ect  upon  the  character  of  the  holding  of 
tbe  real  property  by  the  fonner  husband  and 
wifet  By  tbe  oonveyaace  the  husband  and 
wife  took  an  estate  as  tenants  by  tbe  entirety. 
BertUt  V.  2{wian,  M  N.  Y.  162;  ZornOein  v. 
Bram.  100  N.  Y.  18,  1  Cent.  Rep.  86. 

Such  a  tenancy  differs  from  all  others.  In 
one  respect  it  is  like  a  joint  tenancy,  in  that 
there  is  a  right  of  survivorship  attached  to 
both,  but  it  Is  not  a  Joint  tenancy  tn  sub- 
stance or  form.  Barb&r  v.  Sarris,  15  Wend. 
616 ;  Jaekton  v.  McConwlt.  19  Wend.  175 ; 
Berttet  v.  Nunan,  ntpra. 

It  originated  in  the  marital  relation,  and 
although  the  survivorship  presents  the 
greatest  formal  resemblance  to  joint  tenancy, 
uistead  of  founding  the  estate  by  tbe  entirety 
upon  the  notion  of  joint  tenancy,  all  tbe 
autiiorltles  refer  it  to  the  establisued  efFect 
of  a  conveyance  to  husband  and  wife  prettv 
much  Independent  of  any  principles  which 
govern  other  cases.   Jaacam  v.  Me(kmndl, 

At  common  law,  husband  and  wife  were 
regarded  as  one  person,  and  a  conveyance  to 
them  by  name  was  a  conveyance  in  law  to 
but  one  person.  These  two  real  Individuals, 
by  reason  of  this  relationship,  took  the  whole 
of  the  estate  between  them,  md  each  was 
seiaed  of  the  whole  and  not  of  any  undivided 
portion.  They  were  thus  seised  of  the  whole, 
because  tliey  were  legally  but  one  person. 
Death  separated  them,  and  the  survivor  still 
held  the  whole,  t>ecause  he  or  she  had  al- 
ways been  seiaed  of  the  whole,  and  the, per- 
son who  died  bad  no  estate  which  was  de- 
scendible or  devisable.  Being  founded  upon 
the  marital  relation  and  upon  the  legal  the- 
OTf  of  the  absolute  oneness  of  husbtuid  and 
wife,  wtien  that  unity  is  broken,  not  by  death, 
but  by  a  divorce  a  nnevlo,  it  stands  to  reason 
tliat  such  termination  of  tbe  marriage  tie 
must  have  some  effect  upon  an  estate  which 
requires  the  marriage  relation  to  support  its 
creation.  The  claim  on  the  part  of  the  coun- 
sel for  the  wife  is  that  it  is  only  necessary 
the  parties  should  stand  in  the  relation  of 
husband  and  wife  at  the  time  of  the  convey- 
ance, and  at  that  time  the  estate  vests,  and 
no  subsequent  divorce  can  affect  an  estate 
which  is  already  vested.  But  the  very  ques- 
tion is.  What  is  the  character  of  the  estate 
which  became  vested  by  tbe  conveyance?  If 
it  were  of  such  kind  that  nothing  but  the  ter- 
mination of  the  marriage  by  the  death  of  one 
of  the  parties  could  affect  the  estate  con- 
veyed,  then,  of  course,  the  claim  of  the  coun- 
sel is  made  out;  but  it  is'  an  assumption  of 
the  whole  case  to  say  that  the  estiit*.'  vested 
was  of  the  character  he  claims.  When  the 
idea  upon  which  the  creation  of  an  estate  by 
the  entirety  depends  is  considered,  it  seems 
to  me  much  the  more  logical  as  well  as 
13  L.  a  A. 


Elausible  view  to  say  that,  as  the  estate  la 
uilt  upon  the  unity  of  husband  and  wife, 
it  never  would  exist  in  the  first  place  but  for 
such  unity,  anything  that  terminates  the 
legal  fiction  of  the  unity  of  two  separate  per- 
sons ought  to  have  an  effect  upon  the  estat* 
whose  creation  depended  upon  such  unity. 
It  would  seem  as  if  the  continued  existence 
of  the  estate  would  naturally  depend  upon 
the  continued  legal  unity  of  the  two  persons 
to  whom  the  conveyance  was  actually  made. 
The  survivor  takes  the  whole  in  case  of 
death,  because  that  event  has  terminated  the 
marriage  and  tbe  consequent  unity  of  person. 
An  absolute  divorce  terminates  the  marriage 
and  unity  of  person  just  as  completely  aa 
does  death  Itself,  only  instead  of  one,  as  in 
case  of  death.tberc  are,  in  tbe  case  of  divorce, 
two  survivors  of  the  marriage,  and  there  are, 
from  the  time  of  such  divorce,  two  living 
persons  Id  whom  the  title  still  remains.  U 
seems  to  me  the  logical  and  natural  outcome 
from  such  a  state  of  facts  is  that  the  tenancy 
by  the  entirety  Is  severed,  and  a  severance 
having  taken  platx  each  takes  his  or  her  pro- 
portionate share  of  the  {iroperty  as  a  tenant  In 
common,  without  survivorship.  It  is  said 
that  in  such  case  it  ought  to  be  a  joint  ten- 
ancy, but  I  see  no  reason  for  that  claim. 
As  ft  has  been  held  that  seisin  by  the  entirety 
does  not  create  a  joint  tenancy  either  in  sub- 
stance or  form  (19  Wend,  sujn-a),  and  aa  a 
tenancy  by  the  entirety  depended  wholly 
upon  the  marital  relationship,  there  can  oe 
no  reason  why  the  seisin  should  be  turned  in- 
to a  joint  tenancy  by  virtue  of  the  very  fact 
whicb  terminated  the  unity  of  person  upon 
which  tbe  right  of  survivorship  is  itself 
foimded,  and  to  which  It  owed  Its  continued 
existence. 

It  is  true  that  a  conveyance  of  this  kind, 
if  nude  to  two  persons  who  were  not  husband 
and  wife,  wot^ld  at  common  law  have  created 
a  joint  tenancy.  But  our  Statute  providea 
that  every  estate  granted  or  devised  to  two  or 
more  persons  in  their  own  right  sliall  lie  a 
tenancy  in  common,  unless  e>:pres3ly  declared 
to  be  a- joint  tenancy  (1  Rev.  Stat.  727,  ^  44). 
Thia  Statute  did  not  reach  an  estate  bv  Ute 
entirety,  nor  did  the  Statutes  of  184$  and 
1849  and  I860  and  1863  (Bertliit  v.  Jfvnan, 
«uyra).  It,  therefore,  still  exists  under  our 
law. 

We  have  seen,  however,  that  a  tenancy  by 
the  entirety  is  not  a  joint  tenancy  in  form  or 
substanoe.  Upon  what  principle  should  the 
termination  or  the  former  species  of  tenaucy, 
resulting  from  an  absolute  divorce,  bo 
changed  into  the  latter  in  the  face.of  our  Stat- 
ute relating  to  joint  tenancies?  The  convey- 
ance did  not  expressly  declare  that  the  ten- 
aucy was  to  be  a  joint  tenancy,  and  Uicreforo 
when  the  original  character  of  the  tenancy 
by  tlio  entirety  ia  changbd,  it  cannot  be  trans- 
formed into  that  of  a  joint  tenancy  without 
a  clear  violation  of  our  Statute. 

Tbe  counsel  for  the  defendant  urges  that 
we  arc  giving,  by  this  decision,  a  retroactive 
cfTect  to  a  decree  of  divorce  in  a  case  not 
warrnntcd  by  the  Statute  and  in  violation  of 
the  well-settled  rule  in  this  State  as  to  the 
effect  of  such  a  decree.  He  says  that  we 
change  the  effect  of  the  deed  of  conveyance. 
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aad  that  tbe  decree  of  diTotce  wA  only  severs 
the  unit  J  of  person  from  the  time  of  its  en- 
tif,  bat  that  we  allow  it  to  date  baok  to  tbe 
date  of  the  oonTejanoe,  and  to  give  an  effect 
to  such  converaooe  that  it  did  not  have  at 
Uk  time  of  Its  execution.   We  think  not. 

We  do  not  at  all  queation  the  contention  of 
tbe  defendant'a  counsel  that  a  decree  of  di- 
vorce in  this  State  only  operates  for  the  future 
and  has  no  retroactive  effect  or  any  other 
effect  than  that  given  by  statute.  But  we 
hold  that  tbe  character  of  tbe  estate  conveyed 
wu  Budi  in  its  creation  that  it  depended  for 
iu  own  ontinuaoce  upon  the  continuance 
of  the  marital  relation,  and  when  that  rela- 
tion Is  severed,  as  well  by  absolute  divorce 
M  by  death,  the  condition  necesaary  to  ntp- 
port  tbe  continuance  of  the  original  estate 
has  ceased,  and  tbe*  character  of  tbe  estate 
has  for  that  reaatw  oluuiged.  The  estate  does 
not  revest  in  the  grantor  or  bis  belrg,  for  no 
sucb  oonditloD  can  be  firand  in  tbe  law  or  in 
tbenatoTBof  the  estate,  and  it  must  therefore 
Ruain  in  tbe  mntaea,  but  by  an  altered 
teaoie.  Their  boldlng  Is  now  a  holding  of 
tvo  separate  persons,  and  for  the  reasons  al- 
Rsdy  given  «ach  holding  should  be  by  ten- 
ancy In  ctnunon,  and,  of  course,  without  any 
surrivorship. 

I  think  tbe  eontention  that  the  first  wife 
is  entitled  to  the  whole  of  ttie  estate  as  mr* 
vinr  of  her  husband  cannot  be  maintained, 
Altbottgh  tbe  questfoo  Is  new  In  this  State, 
it  haa  been  aomewbat  debated  in  tlie  courts 
ef  some  of  the  other  States.  In  Hatrer  v. 
WUbwr.  SO  111.  197,  and  Latk  v.  Lath.  58 
lad.  tt6,  and  Ama  v.  Iform>m,  4  Bneed,  688, 
afnilar  views  to  those  we  have  herein  atated 
an  Kt  forth.  A  conbary  declsi<m  has  been 
I  in  Michigan,  tn  the  case  4^  Lmi»  Afp., 


reported  in  RB  Mich.  840..  We  have  read  the 
opinion  in  that  case,  tnit  we  f^l  that  our 

own  view  is  more  in  accord  with  legal  prin- 
ciples, and  we  cannot,  therefore,  follow  it. 

Upon  tbe  defendant's  appeal  tbe  judgment 
oufcht  to  be  afflrmnrl 

Upon  tbe  appcul  of  tUe  pluintifT,  lior  coun- 
sel contends  that  there. t^a  condition  Hniio.\L'd 
to  the  estate  by  the  entirety  wliicb  is  implied 
by  law,  and  tbe  condition  is  tlijit  cjicb  of  tb^ 
grantees  shall  rrmafn  fnitliful  In  llic  obliga- 
tions of  tbe  married  sUte,  and  sljall  iu»t,  by 
bis  or  her  mlsrfindiict,  o^hise'  ii  (iis>:o]iitioii  of 
the  marriage  ri'l;itmii  upon  wliicii  tin.'  rstatt? 
depends.  I  t'nui  no  warranl  fur  implying 
anv  such  condition  in  tlic  clmractcr  of  tb^ 
holding,  and  still  less  for  the  result  whifh, 
as  he  cTatma.  Hows  from  a  vinlation  of 'so^ 
condition.  Its  viol»tion  (judicially  deter- 
mined) results,  nccordin^  to  the  plaiutiff's 
argument,  in  \hc  immediate  vesting  of  the 
whole  estate  in  Die  innocent  party  to  tlu- 
inarriage,  just  tbe  same  as  if  tbe  other  party 

estate  as  dependent  iiptqi,  any  such  cpnd4M9ii> 
and,  however  proper  it  might  be  to  enact  oy 
legislative  aiittmrity  a  condition  of  that 
□atore,  this  court  hus  not  that  pi>\M'r. 

It  is  uaneoesaary  to  add  anything  further 
to  the  views  whidi  have  besa  -ezpreased  by 
tbe  learned  Judges  of  the  supreme  court  In 
this  case,  and  we  are  of  tbe  opinion  that  tlie 
judgment  appealed  from  ahould  be  affirmed, 
and  as  neither  party  appealing  haa  succeeded 
here,  the  affirmaoiM  should  be  on.  both  ap- 
peals without  costs. 

All  concur,  except  Earl,  J.,  dissenting, 
and  Ptaelw  j-t  absent. 


VASSACHUSETTS  SUPREMS  JUDICIAL  COURT. 


Maty  £.  O'BRIEN,  per  Pro.  Ami, 
t. 

CUNARD  STEAMSHIP  CO.  (Limited). 


■Mp^  ■iim<ion  wm  not  constitute  an  asMult 
U  £e  pasaeoser'a  behavior  indicates  oonsent. 
vliatever  may  be  tds  unexprcosed  feelings  on  the 
Mhject. 

t,  A  atemMablp  eoaapmny  im  not  fcaawer- 
able  ftor the  imgllgaiiiiajlii  ■niir'^ftfng 
pa— iiignrs.  of  a  inrseoD  carried  by  It  In  Obe- 
Aenoe  totaw,  if  It  has  used  due  care  In  his  selec- 
tto  and  In  procnulDS  pure  virus. 

Erldenea  of  the  qmwmitlna  r^guU^ 
Him  mt  tbe  port  of  dlscharve,  and  that  printed 
■fonnaUon  in  regard  tfacveto  was  posted  in  dlf- 
linaa  parts  of  tte  shtp,  as  wrtl  as  that  tbe 


ulatlons  wereenforoed.  Is  admissible  tn  defense  itf 
an  action  tjj  a  passenger  anlnst  a  steanuhlp 
ooBtpanr  ft>r  vaoolnatmg  Um. 

(Beptemberl,U0L) 

EXCEPTIONS  by  plaintlir  to  nillngii  of  the 
Superior  Court  for  Suffolk  County  made 
during  the  trial  of  an  action  iMought  to  recover 
damages  for  an  assault  upon  plaintiff  by  de- 
fendant's agenta  In  vaodnatine  her,  or  for  in- 
juries resamng  from  their  ne^^igenoe,  in  which 
a  verdict  was  directed  for  defendant.  Over- 

Tbe  first  count  of  the  deolaraUon  was'for  an 
assault,  and  the  second  for  negligence.  The 
court  ruled  the  plalntilT  could  not  maintain  her 
action  on  either  count 

At  the  trial  the  court  admitted,  over  plain- 
tiff's objection,  tbe  following  evidence:  An 
order  of  the  Board  of  Healui  of  the  City  of 


Ion.— flTcgMvenee.  wften  not  tmptOable  to  tmxHover 
for  aeU  of  «ntplop& 
■egUsesoe  is  not  taputatde  to  a  master 
«tee  Ibara  is  no  evMenos  that  tdsemployi  was 
■M  flompeCant  lo  perfOnn  tbe  duties  anlgned  to 
^tmptoyh.  aeeseT.BU(lle.t Cent.  Hep. miU 
fa  71 

ULRA. 


A  principal  uslnjT  due  care  In  the  aelectiOD  of  an 
employi  to  aooompltsb  a  certain  work  as  an  lade- 
pendent  employment,  who  seieota  his  own  means 
and  methods.  Is  not  nqtonslble  for  the  negligence 
of  sneh  emptor  A  See  note  to  Bt.  Louis,  L  M.  *  8. 
B.  Oo.  V.  Yonly  CAA.)  •  I..  R.  A  ML 
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Boston  in  regard  to  the  examination  of  Immi- 
grants as  refolds  their  protection  from  small- 

Kx  which  required  all  unprotected  persons  to 
vacdnated  or  quarantined. 
Evidence  that  tne  quarantine  officials  on  the 
arrival  of  the  steamer  made  an  examination  of 
all  steerage  passengers  and  passed  all  having 
tickets  from  the  ship's  surgeon  and  vaccinated 
or  detained  at  quarantine  lul  nothaving  tickets 
or  vaccination  marks. 

Also  evidence  that  notices  were  posted  np 
abont  the  ship  informing  passengers  of  the  ne- 
cessity for  vaccinstloD. 
Further  facts  appear  in  the  opinion, 
ifein**.  E.  N.  Bill  and  Frsderlc  Can- 
ninghRiM,  for  plaintiff: 

Itls  no  answer  to  a  claim  for  an  assault  that 
the  i^nliff  submitted  to  It,  If  the  clrcum- 
stances  are  such  that  resistance  would  have 
seemed  useless;  consent  obtdD;ed  by  a  show  of 
superior  force,  or  under  such  circumstances 
that  the  will  cannot  be  said  to  have  acted  freely, 
is  not  consent  hi  contemplation  of  law. 

R^.  V.  Lock,  L.  R.  3  Cr.  Cas.  10,  and  cases 
cited;  Rex  t.  29ie/tot,  Russ.  &  R.  Cr.  Cas.  180. 

If  neglteence  is  shown  on  the  part  of  the  de- 
fendant, from  which,  under  all  the  circum- 
stances of  the  case,  the  jury  can  properly  Infer 
that  the  injury  happened,  the  case  should  b6 
submitted  to  the  juir  to  determine  whether 
such  negligence  was  the  proximate  cause  of  the 
injury  or  not. 

Bolbroek  t.  UUea  A  8.  B.  Oo.  19  N.  Y.  S86; 
OrandaU  t.  Oeodtieh  Trantp.  Od,  16  Fed.  Rep. 
70;  BotB  T.  AMftm  %  Allen,  87. 

Theact  was  performed  litf  ^sniveoQ  of  the 
ship,  and  be  usect  the  virus  fumiuied  by  the 
owners.  ..  f      ■  , 

See  Mo&n  v.  Fitehburg  B.  Corp.  4.  Gttty',  466. 
It  must  be  presumed  that,  being  the  surgeon 
of  the  ship,  be  was  the  surgeon  provid^  in 
compliance  with  Act  of  Congress,  Aug.  2, 18SS, 
28  U.  a  Stat,  at  L.  188.  If  so,  he  was  one  of 
Uie  crew  of  the  ship,  whotn  the  ownera  of  the 
8l\ip  are  required  to  carry  and  pay,  and  whose 
aervtcea  they  are  required  to  fiimisb  to  any  of 
the  passengers  needing  tliem,  and  for  bis  failure 
to  give  those  services  promptly  and  properly, 
not  the  surgeon,  but  the  master,  the  represen- 
tative of  the  owners  in  ourports,  is  made  liable 
to  a  penalty.  -  ■ 

See  United  State$  v.  TKompton,  i|6umn.  170. 
and  cases  cited  in  iwte.  . 

Where  is  the  sense  of  holding,  in  tlie  case  of 
a  pilot,  .that  the  owners  are.  liable  f(tr  his  negli- 
gence even  when  they  have  had  do  power  of 
selection,  being  obliged  by  iKW  to  take,  the  first 
one  that  offers f — ana  in  tbe  case  of  a  surgeon 
that  they  are  not.  Habk  ,for  his  negliginice, 
thongh  they  have  had  the  .opportunity  of  se- 
lecting him,  unless  in  such  selection  they  have 
lieen  wanting  in  due  caref— especially,  when  the 
pilot  is  employed  pnlT  fora  single  service,  and 
tbe  surgeon  is  one  of  tiie  regular  crew  of  the 
ttbip..  . 

"  Tht  China,"  74  U.  S.  7  Wall.  63,  19  L.  ed. 
67.  . 

Me$ari.  iBeorKe  PntMm  and  TKontM 
RuBsell.  for  d^odant:  . 

The  defoidanta''  entire  duty  to  tbe  plaintiff 
WM  to  use  all  .  reasonable  -oare  ■to  secure  pure 
Tims  and  a  cottpeteht  physician. ' 
l8L.a  A. 
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It  is  conceded  that  they  performed  their  du^ 
in  both  particulars. 

Tbeyare,  tlierefore,  not  liable  totheplalntilE 
for  the  malpractice  of  the  snrgeoo. 

XeDonatd  v.  MatmehuaettB  Oen,  HMpHal^ 
ISO  }tfBSS.  483;  Laubheim  v.  Scyal  Neiheriand 
8.  8.  Co.  e  Cent.  Rep.  782,  107  N.  Y.  288; 
8ewrd  v.  8t.  Pout,  M.  db  M.  R.  Co.  18  Fed. 
Rep.  231. 

The  liability  of  a  master  for  the  acts  of  hi* 
servants  rests  upon  his  right  to  be  obeyed,  and 
his  presumed  power  to  enforce  obedience. 

Quarman  v.  Burruti,  6  Mees.  &  W.  499,  509; 
Sbearm.  &  Redf.  Neg.  g  143,  note;  Cootey. 
Torts,  p.  583;  Bennett  v.  Nob  Jersey  R.  A  T. 
Co.  86  N.  J.  L.  225.  337;  LittU  v.  Hackett,  116 
U.  6.366,876,  29 L.ed.  952,  656;  TheBernina, 
L.  R  12  Prob.  Div.  58,  66. 

It  would  be  unreasonable  to  hold,  and  tbe  law 
does  not  bold,  an  employer  reepoaslble  for  the 
negligence  of  an  employ^  in  matters  where  be 
cannot  lawfully  control  his  action. 

The  passenger  In  a  public  eonveyance  or 
hired  carriage  is  not  responsible  for  the  driver's 
negligence,  oecause  he  has  no  lawful  control 
over  tbe  driver. 

Li^  T.  Baekgtt  -and  7X«  Bamiiia,  mtpra; 
New  York,  L.  S.&W.B.  Co.  v.  J^iOnnntr, 
47  N.  J.  L.  161. 

The  employer  of  a  physician  to  attend 
another  has  evvn  less  lawful  tontrol  over  the 
physician's  methods  of  treatment  Uian  the  pas- 
senger in  a  pubHc  carriage  has  over  tbe  conduct 
ot  toe  drivOT. 

The  case  of  the  pflot  is  not  an  exception. 
Liability  for  his  tiegligence  rests  partly  upon 
tbe  ground  that  public  policy  makes  toe  «tiip 
responsible  for'  its  safe  navigation  by  public 
agencies  as  well  as  by  servants  of  its  own  se- 
lection; partly  upon  the  power  of  die  master 
to  displace  and  control  the  pilot:  and  partly 
upon  tbe  ground  that  it  is  a  rule  of  the  General 
Admiralty  Law,  and  not  of  the  common  law. 

■  The  China,  74  U.  8.  7  Wall.  53,  67,  19  L.  ed. 
67.  72;  Yatet  v.  Brown,  8  Pick.  23. 

KnowXton,'  J.,  delivered  tiie  o^iiinion  of  the 
court: 

This  case  presents  two  question^:  first, 
whether  there  was  any  evidence  to  warrant  the 
jury  in  finding  that  the  defendant  by  any  of  its 

servants  o.r  agents  comrpitted  an  as&t^ult  on  tb^ 
plfliotill;  secoodl^,  whether  there  whs  evideore 
on  which  the  jury  could  have  found  (hat  the 
defendant  was  guilty  of  negligence  towards  the 
plantiff.  To  sustain  the  first  count.which  was 
lor^  aUwed  assault,  thpplaintlftrelicdonthe 
fact  that  the  ^i^o.n  who  was  _  employed  by 
the  defendant  vacciiiateij  her  ori  phiphoarS 
while  she  was  on  her  passage  from  QueeustnA-n 
to  Boston.   On  Ibis  branch  of  the  case  the 

SiesiiqQ  ja  whether  there  was  any  evidt'iice 
at  the  surgeon  used  force  upon  the  plaintiff 
against  her  will.  In  determining  whether  the 
act  was  laiwful  or,  unlawful  Xbe  surgepn,'s  con- 
duct must  be  considered  in  connection  with  tho 
surrounding  circumstances.  If  the  (^aintiff'a 
liehavior  was  such  as  to  indicate  consent  on  her 
part  he  was  justified  in  his  act,  wbatever  her 
unexpressed  feelings  may  have  been.  In  der- 
terrainlog  whether  she  consented  he  could  he 
([uided  only  by  her  overt  acts  and  the  mani- 
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fesiiitioDS  of  ber  feeliu^.  Ford  t.  Fbrd,  148 
ihaa.  578,  3  Mew  Eng.  Rep.  78S;  MeOarth^v. 
Boton  AUSL  C^l48  Ubm.  SSO,  B6S»  S  L. 

b  k  nudfnnited  that  at  BoeUm  there  are 
■bfctqiuranuiie  r^ulations  in  t^aid  to  the 
eumfaiatioD  of  emlnsnUi  to  see  ttiat  they  are 
protected  from  imaS-pox  by  racoiDatioD,  and 
that  only  those  persona  who  hold  a  cenlftcate 
frooi  tbe  medical  officer  of  the  tteBiiitbip  stat- 
ing that  tbey  are  ao  protected,  aie  permitted  to 
land  witfaoat  detention  in  qaarannne,  or  nc- 
efantion  by  the  port  physidui.  Itappeantbat 
the  defendant  ia  accuBtomed  to  have  tta  sur- 
getma  vaccinate  all  emigrants  who  desire  Itand 
who  are  not  protected  by  prertoua  vaccination, 
and  give  them  a  oertlflcate,  which  ia  accepted 
at  quarantine  as  evidence  of  their  protection. 
Notices  of  the  reflations  at  quarantine,  aLd 
of  the  wlUingndBS  of  the  ship's  medical  officer 
to  vaccinate  such  as  needed  vaccinaUon  were 
posted  about  the  ship  In  various  languages,  and 
on  tbe  day  when  the  operatfob  was  performed 
(besargeon  bad  a  rlgbt  to  presume  that  she 
sod  the  other  women  who  were  vaccinated  un- 
derstood tbe  importaD6e  and  purpose  of  vac- 
dnation  for  those  who  bore  no  marks  to  show 
that  tbey  were  protected.  By  tbe  plaintiff's 
tettimoDy,  which  in  this  particular  Is  nndis- 
pnted,  it  appears  that  about  two  hundred 
women  passeogers  were  assembled  below,  and 
she  nnderatood  from  conversation  with  them 
that  they  were  to  be  vaccinated;  that  she  stood 
atxrat  fifteen  ffeet  from  the  surgeon  and  saw 
riiem  foim  iaaline  and  pass  in  turn  before 
htm;  that  he  examined  their  arms  and  pass- 
taig  some  of  them  by,  proceeded  to  vaccmate 
those  that  had  no  mark;  that  she  did  not  hear 
him  say  anything  to  any  of. .them;  that  upon 
.  being  passed  by  tbey  each  received  a  card  and 
went  on  deck;  that  when  her  turn  came  she 
^wed  him  her  arm;  be  looked  at  U  and  said 
there  was  no  mark  and  that  she  should  be  vac- 
dnated;  that  she  told  him  she  bad  b^eu  vac- 
dnatcd  before  and  it  left  no  niark;  that  h« 
tlvn  said  notbine;  that  he  should  vaccinate  her 
again;  that  she  held  up  her  arm  to  be  vac- 
einatra);  that  no  one  touched  her;  that  she  did 
sot  tell  him  she  did  not  want  to  be  vaccinated; 
sod  tbat  she  took  the  ticket  which  he  gave  her 
certify  ing  that  he  had  vaccinated  her,  and  used 
it  at  qaarsntioe.  She  was  one  of  a  large  num- 
ber of  women  who  were  vaccinated  on  that  oc- 
casion without,  so  far  as  appears,  a  word  of 
objection  from  any  of  them.  Tliey  all  indi- 
cated by  their  conduct  that  tbey  desired  to 
avail  themselves  of  the  provisions  made  for 
iheir  benefit.  There  waa  nothing  in  the  con- 
dnct  of  tbe  fdalntlff  to  bidfcate  to  the  surgeon 
tbat  rfie  did  not  wish  to  obtain  a  card  which 
woald  save  her  from  detention  at  quarantiae, 
mA  to  be  vflccinafed,  if  necessary  for  that  par- 
poae.  Viewing  his  conduct  in  the  light  of  the 
FirroaDding  circumstances,  it  was  lawful;  and 
Oere  waa  no  evidence  tending  to  show  that  it 
WW  not.  Tbe  ruling  of  the  court  on  this  part 
of  tbe  case  was  correct. 

Tbe  plaintiff  contends  that  if  it  was  lawful 
In  tbe  Boi^eon  to  vaccinate  her  ttie  vaccina' 
tica  waa  na^Iigently  performed.  *'  There  was 
Boevidesce  of  want  of  care  or  precaution  by 
the  defendant  in  the  selection  of  the  surgeon, 
«  fai  ttte  procuring  of  tbe  virus  or  vaccine  mat- 
I3L.B.  A. 


ter."  TJnless  there  was  evhlenee  that  the  sur- 
geon was  negligeot  in  performing  the  opera- 
tion, and  uiuess  the  defendant  Is  liable  for  this 
negligence,  tbe  plaintiff  must  fail  on  the  sec- 
ond coimt 

Whether  there  was  any  evMence  of  negli- 
gence of  the  surgeon  we  need  not  inquire,  for 
we  are  of  opioTon  that  the  defendant  is  not 
liable  for  his  want  of  care  in  performing  snr- 
^cal  operations.  The  only  ground  on  which 
It  is  argued  that  the  defendant  is  liable  for  bis 
negUgmce  b  that  be  Is  a  servant  engaged  in 
the  defendant's  business  aod  subject  to  its  con- 
trol. We  think  this  argument  Is  founded  on  a 
mistaken  construction  of  the  duty  imposed  on 
the  defendant  by  law.  By  tbe  6th  section  of  tbe 
Act  of  Congress  of  Aupust  2, 18K  (22  U.S.  Rtat. 
at  L.  188)  ft  isjprovidcd  iliat  "every  sUfinisliip 
or  other  vessel  carryiui;  or  brtniring  emigrant 
passengers,  or  passengers  other  than  cabio  pas- 
sengeta.exceediogflftyio  ntiqnber;Bbdl  tia^  a 
duly  competent  and  qualifle4  snrgeoB  of  Aral- 
cal  practitioner, who  shall  be  ratedos  such  in  the 
ship's  articles,  and  who  shall  be  provided  with 
surgical  inslruments,  medical  comforta  an(? 
mealdnes  proper  and  nceessary  for  discnseu 
and  accidents  incident  to  .sea  vovages,  and  for 
the  proper  medical  treatment  of  such 'j^UfKtt-: 
gers  daring  the  voyage,  and  with'such  vtictfes 
of  food  ana  nourishment  us  m»y  be  proj^r  alid 
necessary  for  preserving  tiie  liealth  of  Itlfants 
and  young  childcen,  ;iiid  the  service  bf  such 
surgeon  or  mellical  praetiiinner  sliall  l)C 
promptly  igivea  in  any  case  of  sickness.or  dis- 
ease to  any  of  the  {i^ssengers  or  to  ibiT'^f)ftnt 
or  young  child  of  any  Buch  tHs^Vjueraj -nrhd 
may  ne«l  his  sferyices.  For  a  violatioti  *  o? 
either  of  the  provisions  of  this  section  tlic  'ma^ 
ter  of  the  vessel  shall  be  liable  (o  a  penaltf  irtit 
exceeding  two  hytidred  and  Jifty  dollar.'). 

Underthis  Statute  it  is  the  duty  of  ilni  ;<bip- 
owners  to  provide  a  Competent,  .sur;j;eon  wboui 
the  passengers  may  employ  if  ihey  cbooijc  iu 
the  pusiDess  of  heaIioe,theu  woutids  and  cur- 
ingtheir  diseases.  '  Tbe7dW''db^;i^6i  ptVt  the 
busing  of  treating,  sick  passenKre  iot6  the 
charge  of  common  carriers  and  make  thffm  re- 
sponsible for  the  proper  mntiairetnent  of  it. 
The  work  which  the  pLyticiaii  or  surgeon  doi  s 
in  such  cases  is  under  the  control  of  the  pas- 
sengers themselves.  It  Is  their  business,  not 
the  Dusinessof  the  carrier.  They  ipay  employ 
the  ship's  surgeon,  or  some  bther  physician  or 
surgeon  who  nappens  to  be  on  board,  or  they 
may  tr6at  themselves  if  they  are  isiek,  or  may 
go  without  treatment  if  they  prefer,  and  if  they 
employ  the  surgeon  tbey  may  determine  how 
far  tbey  will  submit  tiiemselves  to  his  ^irec- 

flouri,  and  wh$t  of  M^'m^l'dt^s'they  wltl  tabo 
hd  what  reject,  "and  whether  they  wIH  submit 
to  a  surgical  operation  or  take  the  risk  of  going 
without  It.  The  master  or  owners  of  the  ship 
cannot  interfere  jn  the  lreatmeu,t  of  the  medical 
ofllcer  when  be  attends  a  passenger./  Xjc  14 
not  their  servant  engaged  ju.  their  ,buc^ue»&  and, 
subject  to. their  oontrol  as  to.bis  motie  of  treal/ 
ment.  They  do  tb«r  whole  duty  if  they  em- 
ploy  a  dtriy  qualited  «ad  oempetent  surgecm' 
and  medical  ptaotltioner  and  aapfrtr  him'' wiib 
all  necessary  and  proper  Instrumentfl.  medi- 
cines, and  medical  comforts,  and  bftve  Wim  In 
readiness  for  such  phss^^Ts  a^  chdosw  em- 
ploy him.   This  is  the  whole  rcqtiirciDcnt  of 
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tbe  Statute  of  the  United  States  applicable  to 
soch  cases,  and  if,  by  the  nature  of  their  un- 
dettakiog  to  tnuuport  pHaseogers  by  sea.  they 
are  under  a  liability  u  the  common  law  to 
make  proviBion  for  their  passengers  in  this  re- 
spect, that  liabiHty  is  no  greater.  It  Is  quite 
reasonable  that  the  owners  of  a  Bteamehip  used 
in  the  traDspoitation  of  passengers  should  be 
required  by  law  to  provlm.a  competent  person 
towhomuck  passeDgets  can  apply  for  medical 
treatment,  and  when  they  bare  supplied  such 
a  person  it  would  be  unreasonable  to  hold 
them  responsible  for  all  tbe  particulars  of  bis 
ueatmeut  when  he  is  engaged  in  the  business 
of  other  persons  in  regard  to  which  they  are 
powerless  to  Interfere, 

Tbe  reasons  on  which  It  Is  held  In  tbe  courta 
of  the  United  Slates  and  of  Massachuaetts  that 
the  owners  are  liable  for  the  negligence  of  a 
pilot  in  oarigaliDK  the  ship,  even  though  he  is 
appointed  by  public  agencies,  and  the  master 
lias  DO  voice  ID  the  selection  of  him,  do  not 
apply  to  Ihix  case.  The  ClUna.  74  U.  S.  7 
Wa£l.5S-67,  X9  L.  ed.  67,  79;  YaUt  v.  Brmn, 
8  Pick.  38.  Tbe  pilot  is  en^ged  in  the  navi- 
g^oa  of  the  ship,  for  which,  on  grounds  of 
public  policy,  the  owners  should  oe  held  re- 
spoDsible.  The  business  is  theirs,  and  they 
have  certain  rights  of  control  in  regard  to  iL 
They  may  determine  when  and  how  it  shall 
be  uodertakoD,  and  the  master  may  displace 
tbe  pilot  for  certain  causes.  But  in  England 
U  has  been  held  that  even  In  sach  cases  the 
owners  are  not  liable.  Oarru&en  t.  SyiAot- 
ham,  4  Maule  ft  6.  77;  The  PnUetor,  1  W. 
Bob.  46;  Tlu  maria.  Id.  05. 

The  view  which  we  have  taken  of  this 
branch  of  the  case  is  fully  sustained  by  a 
unanimous  iudgment  of  tbe  Court  of  Appeals 
of  New  Toik  m  LatMetm  v.  De  Rtminglyke. 
N.  8.  B.  Co.  107  N.  Y.  228,  9  Cent.  Rep.  782. 
See  also  Seeord  v.  8t.  Paul,  if.  Jf.  B.Oo.  18 
Fed.  Rep.  221;  MeDcmaUtv.MamukutettaOen. 
Botpital,  120  Mass.  482. 

We  are  of  opinion  that  on  both  parts  of  the 
case  the  rulings  at  the  trial  were  correct. 

Hie  evidence  exceiMed  to  was  rIghUy  ad- 
mitted. ^  ' 

Seoeption*  overruled. 


OLD  COLONT  R  CO. 

V. 

FRAHINOHAM  WATER  GO. 


1.  PcvBlasloB  to  »  water  w*— pitnr  to 
take  water  frona  »  pond  the  ahoreo  of 


vvhleh  have  already  beea  appropri- 
ated to  public  use,  and  also  to  toko  and  bold  nil 
land  necessary  for  raMnff,  holding  and  pnrlfrtnv 
tt,  Impltedly  authorizes  tbe  taklnvof  preriouslj 
appropriated  land  on  tbe  shore  or  the  for  a 
pnmpfiie  station  and  meriiui  ttaUefTt  toiirether 
wftb  a  rtgbtof  way  therato,  wten  sucdb  land  la 
not  Indlspeasable  to  tbe  prior  appvovftetor  whOe 

•  die  water  oompanjr  oould  oolf  wHh  dUeaUir,  If 
at  a31,  do  bustness  without  It. 

8.  ▲  previflloa  that  a  water  ooMpauj 
naa^be  reqalrod  to  g<y  ■ecurity  to  tba 
saleotoMQ  of  tbe  town  for  tbe  pajBHOt  oC  all 
damasres  awarded  for  lands  taten  br  U<  iriUob 
majr.  upm  beoomlnsr  buufflcleut,  be  leqolied  to 
be  iDcreaeed,  suffloientlj  provldoi  for  oompenaa- 
tion  to  Justify  the  taklnsr  of  tbe  laod. 

assy  It,  UOl.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  Ctounty  (Field,  Ch.  J.)  for  the 
opinion  of  the  full  court  of  an  action  brought 
to  restrain  defendant  from  entering  upon  or 
using  plalntUTs  land.    Bill  dimmed. 
Tbe  facts  sufficiently  M>pear  1n  the  opinion, 
Mr.  J.  H.  Benton,  Jr..  for  plaintiff: 
Tbe  taldng  upon  the  validity  of  which  de- 
fendant's right  to  cross  ptainllfl's  location 
wholly  depends  is  a  taking  of  a  right  of  nay 
across  tbe  location  and  tracks  of  an  operated 
railroad.   Such  a  taking  Is  not  within  the  au- 
thority given  by  the  general  language  of  tbe 
Act. 

^iringfidd  V.  Connecticut  Wter  B.  Ch.  ^ 
Cusb.  68:  Bothtt  d  M.  B.v.  LouM  d  B. 
Co.  124  Mass.  868;  QviM^y.  Sotton,  148  Blass. 
889. 

Land  appropriated  to  the  public  use  of  a 
railroad  cannot  be  taken  for  any  other  public 
use  without  8i)eciflc  legislative  aaUiori^.  The 
only  question,  therefore,  is  whether  the  land 
covered  by  the  railroad  location  between  the 
tracks  and  the  pood  had  been  appropriated  to 
railroad  use  at  tfae  time  tbe  location  of  the 
Water  Company  was  filed.  In  other  words, 
tbe  question  is.  What  constitutes  an  appropria- 
tion of  land  to  a  public  use? 

The  term  "  appropriated  "  has  been  said  to 
**  embrace  every  mode  by  whicb  property  may 
be  applied  to  tbe  use  of  the  public." 

Botton  A  L.  B.  Corp.  v.  Salem  A  L.  B.  Co. 
2  Gray.  85. 

The  real  question  Is,  Has  the  land  been  Im- 

Sressed  with  a  public  trust,  so  that  it  Is  the 
uty  of  the  corporation  to  hold  and  use  it  for 
railroad  purpoeesT 

Botton  AM,  B,  r.  LomU  AL.  B.  Co.  1S4 
Mass.  868;  Re  Botton  A  A.  B.  Co.  S8  K.  T.  874; 
State  V.  Jfontclair  /i.  Co.  35  N.  J.  L.  828;  & 
^ifio  York,  I.  A  W.  B.  Co.  99  N.  Y.  18.  21; 


NoTX.— Prtnciplw  in     law  0/  eminent  domain. 

The  pablio  health  of  oitiea  demands  an  ample 
supply  of  fresh  water,  and  for  this  purpose  taod 
may  be  condemned  for  Deceasary  f aoUltles  required 
In  BUppljiDf  dtles  with  water.  Waylabd  v.  Mld- 
dlssez  Ooon^  Oomn.  4  Gray,  800;  Kane  v.  BalH. 
more,  U  Md.  MDi  Thorn  v.  Sweeney.  U  Hev.  Stl; 
Olaated  v.  Vorrls  AquBdwt  Propn.  4S  K.  J.  L.  405; 
Bailey  v.  Wobun,  OB  mam.  ilS;  lake  Pleasanttm 
Water  Co.  ▼.  Oootrm  Costa  Water  Oo.  m  Cal.  tm. 

Id  Uhe  manoer.  supidles  of  water  required  for 
health  aiidooffltortiiuytwoondemoed.  Hartlnv. 
Oleason,ia»HaiB.UB:  Burden  v.  Stein, »  Ala,  KM. 

nun.  A. 


*  The  put>llo  have  a  rlcht  to  an  ample  sopply  of 
pure  water,  and  the  oompany  to  wUoh  the  right  of 
taklnc  land  has  been  granted  has  the  capacity  to 
appropriate  enough  for  that  purpose.but  the  appro* 
priatlon  must  not  be  In  ezoees  of  tbe  actual  neoee- 
sltles  of  the  case.  Sprtng  Valley  Water  Works  v. 
San  Mateo  Water  Worim,  M  Oal.  1X8. 

In  Hasaaobusetts  ttie  treat  ponds  are  regarded  as 
pnUlo  property,  and  tbe  riparian  owner  oannot 
claim  damages  for  water  drawn  off  by  ao  aqoeduot 
oompany,  under  iegWatlve  authority,  nj  v.  Sa> 
lem  ft  D.  A.  Od.  lU  Mass.  fr. 

Under  a  statute  authmMng  a  oity  to  lake  the 
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BurjineH  Otmeterjf  Ano.  t.  iTm  Haven,  43 
Cooa  ^4.  241;  Projmetort  of  loeki  A  Caaatt 
T.  Lneea,  7  Gray,  888;  Woreetter  v.  Weafern 
R  Corp.  4  Met.  SM;  Attton  d  JT. .  &  V.  Oam- 
tri^,  8  Caah.  287. 

Und  icqniicd  fot  staUon  purposes  is  appro- 
priated to  public  use. 

NoneieA  A  W.  R.  Co.  T.  Woreeater  County 
Omn.  151  Mass.  09. 

Ad  appropriatioD  to  public  use  does  not  ro- 
qafre  actual  occopatioo  of  the  laod. 

if  a  railroad  company  acquires  five  acres  of 
hod  for  tennbiBl  frel|;fat  yards  and  tracks  con- 
Kofent  and  suitable  for  that  purpose  tn  antlci- 
pttloo  of  the  growth  of  buEnness,  and  covers 
only  a  portion  with  yards  and  tracks,  Intcod- 
in^  to  coTer  the  remainder  as  tbe  business  re- 
quires, it  cannot  be  properly  said  that  only  the 
poTtioD  actually  oovered  and  built  upon  is  ap- 
propriated to  railroad  purposes. 

State  T.  Montetair  A  a>.  84  K.  J.  L.  828; 
B$itdriei»  r.  Joknton,  «  Port.  (Ala.)  478;  Mc- 
ZWte  V.  Olanb,  1 B.  Mon.  448. 

Where  two  companies  commenced  proceed- 
ings to  ooodemn  the  same  land.  It  was  held 
tfaat  that  company  was  entitled  to  condemn 
wbfdi  first  benn  proceedings. 

Lale  Merced  Water  Co.  r.  OowUt,  81  Cal.  215. 
See  also  M^rru  <*  E.  R.  Go.  v.  Mair,  9  N.  J. 
Eq.  685;  8ioux  City  A  D.  M.  R.Co.  v.CMeago, 
¥.A8t.P.  R.  Co.  27  Fed.  Rep.  770. 

The  oeoessity  for  land  for  railroad  use  is  not 
confined  to  a  present  necessity,  hut  is  to  be  de- 
cided with  reierencs  to  tbe  pr(»pectlve  bust- 
neas  of  tbe  company. 

& Sm  TwidU  B.  Oo.  t.  Kip,  46  K.  T. 


548.  554;  JOanu  JSoHhem  S.  Oo.  T.  BrcwneU, 
24  N.  Y.  845;  St.  Ptiul  V.  J),  Oo.  T.  8t.  Paid, 
80  Minn.  388. 

But  this  land  was  "occupied  "  by  Ihe  Rail- 
road ComDany  within  the  rule  estamtalied  by 
this  court  in  similar  cases. 

We^^n  Academy  t.  Wit^raAam,  99  Mass.. 
599;  Matsaehutetta  Oen.  Hoipitaiy.  Somerrme, 
101  Mass.  3i9;2few  England Botpitatv.  Boaton. 
118  Mass.  518;  Trinity  Church  v.  Boaton,  118 
Mass.  164. 

When  it  has  been  decided  that  land  Is  neces- 
sary for  a  public  use.  the  decision  cannot  bo 
questioned  la  auy  collateral  proceeding. 

Protpect  Park  dC.l.R  Co.  t.  WiUtamaon, 
91  Ns  Y.  552. 

The  question  of  whether  a  certain  piece  of 
land  is  necessary  for  a  pabllc  use.  Is  not  a  ju- 
didal  question  at  all,  and  cannot  be  passed 
upon  by  tbe  court. 

Mimatippi  d  R.  R  Boom  Co.  v.  Pattmon, 
98  U.  S.  408, 406.  25  L.  ed.  206, 207. 

Whether  tbe  land  was  reasonably  necessary, 
and  what  uses  of  It  would  promote  the  pur- 
poses for  which  the  corporaUoa  was  established, 
was  propeily  determined  by  its  owu  officers  in 
the  exercise  of  thdr  lumest  judgment  and  dis- 
cretion. 

Maamt^uatita  Oen.  Boapitat  t.  Somerville, 
101  Mass.  819. 

Tbe  reasoning  by  which  lef^slatlre  intent  is 
established  in  a  case  like  this  is  the  same  as 
that  by  which  a  right  of  way  by  necessity  is 
established,  and  rests  wholly  upon  the  fnnda- 
raeutal  fact  that  the  grant  cannot  otherwise 
take  effect.  Oiants  to  private  persons  im- 


mtns  of  rreat  ponds  for  tbe  purpose  of  suppljr- 
IBC  Its  fnlnbttaDts  with  irater,  and  proTldins  for 
Ote  pajment  of  damages,  the  ovmen  of  mill  pri\i- 
tafca  ahMV  <be  ontlM  of  such  ponds  are  entitled  to 
iiwpriMatInn  for  tbe  privileges  tbua  destrored  or 
tevalred,  and  parUw  who  are  intn^  the  watm  for 
other  purpoasa  than  for  power  are  ealMcd  *o  dam> 
■CM.  Bach  mUl-owDa-  can  bring  a  prooeedlnff, 
Md  a  oorpostttaB  vwaiog  a  mill  at  some  distaoM 
ftaai  the  stream,  tbe  walwrbsinirocwiveyed  to  tttqr 
a  canal,  mar  also  bring  a  proceeding  for  tbe  a«w» 
meat  of  damages.  Watuppa  Beaervolr  Co.  v.  Fall 
BtTfr,  IM  Maaa.  J87. 

Water  ilglats  may  be  taken  so  far  as  taajr  be 
■nnsai  J  for  tbe  preaervaUon  and  porlty  of  water, 
tadodteg  pfl«sorlptlve  rights  to  discharge  sewage 
WoioefawMera.  Gray  v.  Boston,  las  Uua  na. 

A  paof  Woo  e»powwteg  the  ownet*  to  appraise 
a*  eoMiMDaatfoD  and  Is  the  msxtenm  of  water 
«»  be  tatop  im  not  gnooastttuttonal  i  ^  latter  pro. 
Tfriga  eoalilas  tbe  eMamlsrionera  to  determine  the 
SuMgca.  A<  Hiddletovn.»N.Y.lfl8:  lUlkKm. 
DMB.ftiecL««a. 

The  right  of  eminent  domain  ra mains  Id  the 
atgngKbB  body  of  tbe  people  In  their  sovereign 
opaettj:  and  poeeewlon  of  private  propertr  may 
he  rceaned  by  them  wbenever  tlie  Interest  or  even 
*e«mTeoleiieo  of  the  Btate  Is  eoncemed.  WhHe- 
mm9.  WflMllTtOD  *  8.  B.  0».  f  Hatr.  OM.)  H4,  M 
Ab.  DeB.41*.  • 

n*  pM^e  have  the  xlght  to  resume  possession 
ttftoprntytn  tbe  manner  dlnoted  br  tbe  iaWs  and 
f^oasntuUon  of  tbe  State,  whenever  tbe  pubUo 
MerMt  requires  U.  Walker  v.  OatMn,  12  Fia.  15} 
Oej-ward  v.  New  Tork,  7  X.  T.  826;  Weir  v.  St. 
Fni.  Bl  ft  T.  F.  S.  Co.  18  Minn.  163.  See  Tarlok  v. 
IHtfc,  S  PkJge.  UB,  8  L.  ed.  068. 

laadlsnoaioieptopertjrthanafratlcblse.  Both 
ISL  R  A. 


are  subject  to  tbe  rigbtof  eminent  domain,  Hlnot 
V.  PbOadetpbia,  W.  &  R  B.  Co.  2  Abt>.  U.  S.  380. 
See  West  Blver  Bridge  Co.  v.  Dix,  47  0. 8.  S  How. 
007,19  L.ed.infi:  BnfleM  T(d^Bridge  Oo.  r.  Hart- 
ford ft  N.  ST.  B.  Oo.  it  Coon.  M. 

Hhe  onlr  reetriotlon  upon  tbto  righCof  resiimp- 
tion  for  publlo  nse  la  tbat  tbe  property  cannot  bo 
taken  without  just  oompeosatloo  to  tbe  owner, 
and  In  the  mode  prasorllwd  by  law.  Whiteman 
Wilmington  A:  a.  B.  Oo.  Mtprn. 

The  Legislature  may  interfere  with  property  held 
by  a  corporation  for  one  public  use  and  api^y  it  to 
another,  and  without  compensation  wh«reno  pri- 
vate Interests  are  Involved  or  InTaded.  People  v. 
Kerr,  STN.T.  188. 

The  Legielatm^  may  delegate  this  power  to  pttb- 
lle  offloers,  or  to  corpora  to  bodtee,  municipal  or 
other.  It  Is  a  rule,  however,  that  sueh  dekcatton 
of  power  must  be  in  express  terms,  or  moat  arise 
from  a  nsoeesary  impUcstkm.  As  Bostcm  ft  A.  B. 
Oo.  GV  N.  Y.  SIM  Boston  W.  P.  Co.  v.  Boston  ft  W. 
B.  Co.  88  Pick.  dBOt  Re  Buffalo,  68  N.  Y.  167. 

All  property  is  beld  subject  to  an  Inherent  right 
In  the-  government  to  appropriate  It  to  puttlic  use 
when  the  publlo  good  may  require  It  to  be  done. 
Alabama  ft  F.  R.  Co.  v.  Kenney,  SB  Ala.  807. 

1*6  rigbt  «r  eminent  domain  fs  an  attribute  of 
sovereignty,  and  whatever  extets  -In  any  form, 
whether  tdnglble  or  intangible,  may  be  subjected 
to  the  ezeraiee  of  Its  power,  and  may,  beBetaed-and 
appropriated  to  public  uses  when  neoessity  de- 
mands  It.  MetropulltaD  OUj  B.  Op.  CblSagO  W. 
D.  R.  Co.  87  111.  ai7.  321. 

Commonwealth  may,  by  legislative  enact- 
ment, duly  authorize  real  estate  to  be  taken  from 
Its  own  grantee.  Jackson  v,  Winn,  4  .Utt.  328; 
Young  V.  UcKeode,  8  Oa.  81;  Beekman  v,  Sara  ton 
ft8.R.Oa8Palge,iB,8L.ed.0a  ; 
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plicaUon  "an  limited  to  cases  of  strict  neces- 

BUM  V.  Djfffr,  185  Haas.  387. 

Wbaterer  is  doubtful  is  dedsivelj  certain 
ftgalnst  tbe  corporatiou. 

Black  V.  DelavBare  <£  R.  Canal  Co.  S4  N.  J. 
Eq.  455,  485;  NorthwetUrn  Fertilinng  Go.  v. 
^fde  Park,  97  U.  S.  669,  663,  34  L.  ed.  1086. 

Coaveoieiioe,  eveu  great  cooTODience,  is  not 
sufficient  to  raise  an  implication  of  a  giant. 

Jfiehola  V.  Luee,  34  Pick.  103.  105. 

If  the  Water  Company  had  power  by  impli- 
cation to  make  its  locatfoD  on  the  laaci  of  the 
Railroad  Company,  it  must  be  because  it  could 
not  by  reasonable  ioteDdmeot  accomplish  the 
purpose  of  taking  the  waters  of  Farm  Pond  in 
any  other  way. 

Springfield  v.  Connecticut  Siver  B.  Co.  i 
Cush.  63,  73. 

An  instance  of  implied  authority  from  the 
general  words  of  a  lexislative  grant  u  found  in 
the  right  of  a  railroad  company  to  do  things 
outside  the  location  necessary  In  the  construc- 
tion of  its  railroad  upon  the  location. 
$tDo^e  v.  Essex  Count]/  Comn.  8  Met.  880. 

But  tha(  implied  authority  Is  restricted  to  the 
tbinn  which  are  strictly  necessary  to  be  done, 
and  does  not  arise  merely  because  it  is  cheaper, 
more  convenient,  more  nt  and  more  suitable  to 
do  them  tluin  not  to  do  them. 
r  Sstabrook^  v.  Peterborough  d;  S,  B.  Co.  13 
Cush.  224,  327.  See  alsu  PettinfitU  v.  Porter, 
8  Allen,  1,  C;  Proprklora  of  Locks  <£  Canals  y. 
Loiteli,  7  Gray.  323;  Ilousaionic  R.  Go.  t.  Lee 
<f-  n.  R.  Co.  lis  Mass.  391;  Providence  A  W.  R. 
Cf.  V.  NvTxcich  tt  W.  R.  Co.  138  Mass.  377. 

Tlii' qiH'slioD  in  all  tlicsie  cases  Is  whether  it 

Id  1k>  iircsunu'd  tbal  tlic  Iccisliitivp  attention 
\V!is  spcciiilly  fiiUcd  to  thu  state  nf  Miipgs  exist- 
iug.at  the  time  tbe  Act  was  piiiucd.  so  that  It 
muH,  \»  ftaBumA;tQ  intendea  tfaot  the 
thing  should  f«  done  wblcfa  was  nacessary  to 
exercise  tbe  franchise  which  it  cave.  The  im- 
plication miisl  be  a  uect^sary  ooe. 

Re  Buffat»,  68  N.  Y.  167;  Philadelphia  O.  A 
If.  R.  Go,  V.  Pennanlvania  8.  V.  R.  Go.  16  Phila. 
636;  PeopU  v.  Thompton,  98  N.T.  6, 11;  New 
Jerem  8.  Rl  *h.  t.  Long  Braneh  Oomn.  89  N. 
J.  L.  28;  Re  Boston  *  A.  B.  Co.  63  N.  T.  674; 
Pennsylvania  B.  Co^a  Ami.  03  Pa.  150,  159; 
Packer  v.  Suribury  AE.R.  Co.  19  Pa.  211. 

The  location  by  the  Water  Company  is  in- 
valid, because  the  Act  under  which  it  is  as- 
aumed  to  have  been  made  doea  not  provide 
compemation  to  the  ownos  of  land  taken. 

J^war*  Bears,  12  Wis.  814,  331;  GonneeU' 
etff  River B.  Co.  v.  PranHin  (hunty  Gomrs.  137 
Mass.  50;  Ash  v.  Cummings,  50  N.  H.  891. 

Messrs.  J.  a.  Al>bott  and  S.  A.  PhlUips. 
for  defendant: 

The  Legislature  has  the  'right  to  take  prop- 
«rty  already  appropriated  to  public  purpoaes, 
for  other  public  purposes. 

Ghariat  Biver  BridM  v.  Warrm  Bridge,  86 
U.  8.  11  Pet.  «77.  0  L.  ed.  886;  Boston  W.  P. 
4J0.  T.  BoKttm,  A  W.  R.  Corp.  iS  Pick.  860. 

The  defendant,  in  acting  under  its  authority, 
was  to  be  governed  by  its  own  discretion  aft 
to  selecting  the  lands  best  sttnated  to  carry  out 
tbe  purposes  of  the  grant  Thia  selection  was 
left  to  the  defendant;  its  aound,  reasonable 
and  fair  discretion  vaa  the  only  tribunal  to 


determine  what  lands  were  necegaary  for  the 
purpoaea  of  the  grant  , 

Boeton  W.  P.  (h.  t.  Beeton  A  Corp. 
supra;  Be  BufaXo.  68  If.  T.  167;  FaU  Biver 
Iron  Work*  v.  Old  Colony  A  F.  R.  Go.  5  Alleo. 
331;  Hew  Tork  .GerU.  A  S.  S.  B.  Co.  v.  Metro- 
politan 0.  L.  Co.  63  N.  Y.  826. 

The  grant  to  the  defendant  authorized  it  to 
take  any  lands  belonging  to  the  plalntllE 
wbich  were  not  necessary  for  tbe  exercise  of 
its  franchise  and  tbe  operating  of  Its  railway, 
although  such  land  might  be  very  useful,  mn- 
venient  and  profitable  to  the  pfaintifl  in  the 
prosecution  of  its  business. 

Boston  W.  P.  Co.  V.  Boston  A  W.  R  Corp. 
supra. 

Tbe  general  authority  given  the  defendant 
to  take  any  lands  to  carry  into  ezeciitloo  the 
grant  to  It,  made  it  the  judge  of  what  lands 
should  be  taken,  and  only  required  of  it  tbe 
exercise  of  a  sound  and  reasonable  judgment 
and  discretion;  and,  if  It  is  sought  to  go  behiad 
that  judgment  and  discretion,  it  can  only  be* 
done  by  assuming  the  burden  of  proving  It  to 
be  unreasonable  and  unjust. — ^in  fact,  governed 
by  Improper  and  f^dulent  motives. 

Fall  River  Iron  Worke  Co.  v.  <M  OtlonAA 
F.  R.  Co.,  Boston  W.  P.  Co.  v.  Boston  A  W. 
R.  Corp.,  New  York  Cent.  A  H.  R.  R  Co.v. 
Metropolitan  O.  L.  Co.  and  Re  Buffalo,  supra. 

In  this  matter  the  two  rights  aaduaes  of  tbe 
plaintiff  and  defendant  ban  stand  together, 
without  any  substantial  interference  with  each 
other,  and,  when  this  condign  of  things  exista, 
it  is  uwa^  holden  that  both  rights  aoould  bs 
sustained. 

Peoria  A  P.  U.R.  Go.  v.  Peoria  A  F.  B.  Go. 
105  111.  tlOi  fAike  Shore  A  M.  8.  R.  Co.  v.  Chi- 
cago A  W.I.  a.  OO.VIIW.  506;.filisf  &t.  Louie 
a  B.  Co,  T.  East  St.  Louie  0.  B.  Go.  108  HI., 
265;  Morri*  AE.  B.  Oo.  y.  HmJen^  Cent  B. 
a>.  81  N.  J.  L.  205. 

KawvrltMi*  J.,  delimed  the  c^riatai  oi  tlw 

court: 

We  win  assume  in  favor  of  tbe  plaintiff, 
without  deciding,  that  the  laild  taken  by  the 
defendant  had  been  appropriated  by  the  plain- 
tiff to  a  public  use,  and  that  the  plamtlff'a  right 
to  it  was  in  all  respects  as  beneficial,  in  refw- 
ence  to  a  subsequent  exercise  by  the  Legislature 
of  the  right  of  eminent  domain  over  it,  as  if  it 
had  ori^allv  been  taken  by  tbe  Railroad. 
Company  under  the  authority  of  tbe  Statute. 
There  can  be  no  doubt  that  the  Lef^atare  may 
take,  or  authorfce  a  oorpMutkm  -totake,  land' 
for  a  public  use.  which  has  prevlousty  been 
appropriated  by  legtslative  authority  to  a  dif- 
ferent public  use.  Boston  W.  P.  Go.  v.  Bo^n  A 
W.  R.  Corp.  33  Pick.  360;  Charles  Biver  Bridge 
V.  Warren  Bridge,  86  U.  S.  11  Pet.  677,  SL.  ed. 
8S6;  Gary  Libraruy.  BUaa,  151  Jfaaa.  864, 379. 
7  L.  R  A.  765.  £ut  it  will  not  be  deemed  to 
have  done  so  unless  its  intention  so  to  take  aoeh 
land  Is  plainly  manifested  In  the  Statute. 
ffousatonie  &  Go.  v.  Lee  A  B.  B.  Oo.  118  Mass. 
891;  Providenee  A  W.  B.  Oo.  v.  Ifoneieh  A  W. 
R.  Co.  188  Mass.  377;  He  B^alo,  68  N.  T.  167; 
People  T.  Thampson,  98  N.  T.  6;  New  Jersey  8. 
B.  Oo.  T.  Long  Branch  Oomr».  Wi  N.  J.  L.  28. 

We  are  therefore  brought  directly  to  the 
question  on  which  tbe  dedoon  of  this  caae  ouist 
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turn,— whetber,  by  Stat  1884.  cbap.  271,  the 
Legislature  iDtended  to  autborize  a  tabiag  of 
bad  OD  the  border  of  Farm  Pond,  which  had 
abeady  been  properiy  proouied  for  a  pubKc  use 
fay  tbe  plaiotiff  corpomtttm.  Bedion  3  of  tids 
rhapt«r  provides,  amoDg  otber  things,  tbat  "tbe 
defendant  corporation  shall  have  ^'the  rights 
which  belong  to  tbe  Town  of  Framtogbam  and 
tbe  inbabitaots  thereof  ...  to  take,  use.  and 
bold  of  tbe  wateis  of  Farm  Pood  and  Sudbury 
River  ...  so  nmdi  as  may  be  necesniy  for 
tbe  purposes  specified  in  sectKni  one,  .    .  and 
may  alao  take  and  hold  by  puTcbaae  or  other- 
vise  all  necessary  lands  for  raising,  diverting, 
flowing,  and  boldiof  said  waters,  and  aecuring 
and  preserving  thepurity of  tbe aune,  aud such 
otber  lands  in  Ihe  Town  of  Framingbom  as  may 
be  neoessary  to  coiutnict  and  m^tain  one  or 
Bore  rtOTSge  and  distributing  reservoirs,  and 
do  many  otlier  fpedfied  things;  and  In 
gnwal        do  any  other  acts  and  things  neo- 
cnry,  convenient,  or  proper  for  carrying  out 
tbe  pnrpoMS  of  tbis  Act."   Tbe  Legislatnn 
most  be  presamed  to  have  been  fasiiuar  witb 
tbe  Btuation  and  qm  of  tbe  lands  abont  Farm 
Food.   At  tbe  time  of  the  passage  of  tbeStat- 
tile  referred  to  tbe  waters  of  tbe  pond  bad  been 
taken  by  tbe  City  of  Boston  for  a  pnbUc  use, 
uid  (be  entire  shore  of  tbe  pond  bad  been  pur* 
chased  or  taken  and  was  then  held  for  a  public 
VK,  Other  by  the  City  of  Boston,  or  by  tbe 
plaiDtifl  corporation,  or  by  tbe  Boston  &  Al- 
Moy  Railroad  Company,  except  a  sm^l  por- 
tioo,  which  was  owrM  by  the  last-mentlaoed 
canpaoT,  and  wbicb  was  not  suitable  to  <te- 
fodant  s  pumping  station.   Nothing  is  ex- 
pressly stated  in  the  Statatein'regaid  to  taking 
property  wbf  ch  was  then  held  for  a  public  use, 
bat  tin  rijgbt  to  do  this  vras  necessarily  In- 
volved.   T%e  water  of  tbe  pond  eoold  be  taken 
wly  Ify  diverting  it  fnw  ibe  C%  of  fiOfettm, 
vhlcta  was  tbeo  drawing  it  for  the  nae  of  its 
bibabitaotB.   No  suitable  |daoe  for  a  pumping 
itatioa  or  a  ffltering  gallny  could  be  taken  on 
tbe  shore  of  the  pond  without  taking  it  from  a 
CDrporation  which  vras  then  holding  it  for  a 
pidriie  purpose.   Doubtless  it  would  hare  been 
poaible  for  tbe  defendant  to  erect  itspumplojr 
«tloaatadl8tasce|from  the  pond,  and  to<uaw 
Uw  water  oat  through  a  cooduit,  bnteventben' 
it  would  iMve  been  neoeeBary  to  oonstruct  the 
eoodoit  across  land  which  wss  held  for  a  pnblic 
Bse,  and  it  would  have  been  dlfDcolt  and  ex- 
peuive  so  to  construct  tbe  works,  and  very 
otlBcult,  If  not  ImpcMsible,  to  provide  a  flllerlog 
|Bllay  tbere.   In  considering  what  was  the 
wentxMi  ot  tbe  Lu;islattue  in  regard  to  taking 
pldntifTs  lands,  the  tue  to  wbicb  it  was 
then  bein^  put  must  not  be  overlooked.  While 
it  WH  %ampet\r  procured  and  rightly  held  for 
the  aooominodBtioo  of  tbe  plaintiff's  growing 
Ininess  at  tlie  station.  It  was  not  necessary  to 
the  enjoyment  of  tbe  plfdntifTB  franchise,  and 
*M  Bol  then  actually  being  used  at  all.  Tbe 
lightf  inteiided  to  be  given  1^  tbe  Statute  are 
■ot  the  same  In  reference  to  tlui  land  aa  la  ref- 
flRBce  to  land  orer  which  tbe  mdn  tracks  of 


the  railroad  are  laid,  It  may  well  be  held  that 
tbis  Statute  does  hot  go  far  enough  to  autborize 
the  taking  of  land  without  wbicb  tbe  plaintiff 
could  not  operate  its  nltaoad.  -  Auton  W.  P. 
Co.  T.  Boston  *  W.  B.  0orp,  S3  Pick.  860. 

But  the  case  last  cited  is  an  witbyrity  which 
decides  tbat  by  mere  implicallon,  and  without 
express  statement,  tbe  Legislature  may  be  held 
in  a  given  casa  to  have  authorized  the  taking 
of  land  held  bv  a  corporation  for  a  public  use 
wbtto'  ^  tddog  does  not  seriously  interfere 
idth  tbe  eirioyment  bj^  ^  corporaUon  of  its 
franchise.  In  the  present  oase  the  ludge  found 
that  the  land  taken  is  sot  indispensably  necee- 
Bary  for  the  purposes  of  tbe  plaintiff,  and  (be 
plaintiff's  conduct  in  consenting  (o  the  erection 
of  tbe  defendant's  works^  and  in  permitting 
them  to  remain  tbeie  a  Imig  time  without  ob- 
jection, shows  tbe  same  tialng.  The  ju(%e 
found  at  tbe  trial  that  tbe  place  selected  by  the 
defendant  for  its  pumping  slalioti  was  tbe  most 
suitable  and  proper  place  for  it,  altboagh  It 
would  not  have  been  impracticable  to  pot  It 
elsewhere.  In  view  of  all  tbe  circumstances, 
we  are  of  opinion  tbat  (be  ^tute  authorized 
the  deCendarit  to  take  tbe  i^nliff  "Is  land  Cor  tbe 
pubUe  nM  to  «hich  it  is  now  being  pat.  Thei 
right  «ocn»8  the  platneiff^  ttwfta  to  gain  aceesB ' 
to  this  land  was  also  projierly  takra.' :  If  the 
land  had  been  conveyed  to  the  defendant  by  a 
deed  from  tbe  plaintiff,  the  defendant  would 
have  bad  a  way  of  necessity  by  Inu^ication. 
If  a  right  of  vray  over  the  location  of  tbe  rail- 
road to  gain  access  to  this  land  cabnol  bMaken 
lOtder  any  other  provi^ock  of  tdieiBtatute,  it  can 
under  the  last  clause  of  tlie  section  above 
quoted.  I 

The  provision  for  compensation  for  the  land 
t^en  1b  soffldent.*  It  is  jmoisely  Ihe  seme  as 
that  contained  in  Pub.  Stat.,  cbap.  113,  gU7,  in 
referwce  to  land  tidten  for  a  railroad,  except 
that  tbe  eekctmen  of  tbe  town  are  made  tbe 
tribunal  to  determine  tbe  sufficiency  of  tbe  se- 
curity, instead  of  tbe  county  commissloaers.. 
Under  iheConstltations-of  sevMal  of  tbe  States, 
and  probably  under  tiie  deciskMis  of  the  courts 
in  some  others,  tbis  provision  for  compensation 
would  not  be  held  aoffldent,  and  a  statute  of 
tbis  kind  would  be  unconsUtuiional;  but  in  tbis 
Commonwealth  the  Jaw  is  settled  differently. 
Briohett  v.  Sawkia  Aqueduct  Oo.  14d  Mt«k 
894,  a  New  Bog.  Rep.  818;  WoodbUTf  v.  Mar-< 
bidtead  Water  \i&  Mesa.  609,  6  New  Bng. 
Rep.  604;  Bigdom  r.  Unions  F.  it.  U&.  187 
Mass.  478.  Bee  also  OtiaAman  v.  Smith,  84  Me. 
347;  Pittdturvhv.  SeoU,  IPa.  809;  Ruttottomy. 
MfOlurtt  4  Biftckt  505. 


*itam.  Btat.  1884,  chap.  271, 1 U,  provides  tbat  tbe 
owner  of  land  taken  tnereunder  or  tbe  said  Water 
OompanT  mar,  upon  appHoatioa  or  either  party, 
require  tbe  Oompany  to  give  seourlbr  to  the  oeLect- 
men  of  Bald  town  for  payment  of  all  damairea  tbat 
may  be  awarded  to  tbem;  and  If,  npon  petition  of 
the  owner,  theseQurttr  appean  to  toe  seleotmeo  to 
liava  beeome  Inauffloient,  they  shall  reftuire  the 
giviug  of  further  aeouiftp.  ffBvf-i  . 
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pMjnrttd  tosUmowf  procured  by  brlb* 

cry  on  tbe  p«rt  of  the  Buooeoifal  party  la  not 
frrouDd  for  ■etttog  aside  a  deorea,  atUtougli  tbere 
toareuoiuiUe oertalntrttaat  thtnnlior  snew 
trial  would  be  dlHereut. 

(Mmmr  U,  IBBl.) 

APPEAL  bT  plaiDtiff  from  a  jadgmeot  of 
the  Snpenor  Court  for  Los  Angeles  Couaty 
in  favor  of  defendants  in  an  action  brotiffht  to 
Kt  aside  a  decree  between  tbe  same  parties  al- 
leged to  bave  been  procured  \if  fraud.  4f- 

The  facts  are  stated  !□  tbe  opinion. . 

Mr.  O.  P.  ETanSfWtth  Mea»T$.  Anderaon* 
ntsfferatd  *  Aadenon,  Del  Vkll«  * 
MnndKF  and  SMith,  WIndttr  *  ShHIi. 

for  appellant: 

Equity  may  cancel  and  set  aside  or  resltmin 
lodgments  and  decrees  of  any  court,  obtained 
t>y  a  fraud  pmcUoed  upon  tbe  court  and  tbe 
wring  party.  When  a  Jadgment  at  decree  of 
any  court  has  been  obtained  by  fraud,  the  fraud 
is  regarded  as  perpetrated  on  the  cotut,  aa 
as  upon  tbe  injured  party. 

2  Pom.  Eg.  Jur.,  cited  In  Baker  v.  (TBior- 
dan,  65  Cal.  870;  Stoir.  £a.  PL  g  42«. 

The  HmltatfcMiB  of  tbe  rule  are  uiat  the  fraud 
must  have  been  practiced  In  the  toij  act  of  ob- 
taining tbe  judgment. 

ZeUerbaeh  r.  AlUaierg.  «7  Cal.  398.  dtlng 
United  StaUt  v.  Thredtmorton,  98  U.  8.  65,  80 
L.  ed.  96. 

Judgments  are  impeaebaUe  for  those  frauds 
ooiy  which  are  eztiusle  to  tbe  merita  of  the 


Dvehm  of  King$ton't  0cm,  20  How.  St.  Tr. 
806,  654:  ImtOer  0.  A  uTOa.  y.  MUekett,  fi» 
Cal.  176. 

Fraud  allf^ed  was  extrlncio  to  tbe  judgmoit. 

Uniled  States  t.  l^rodcmort^Ht  tupra. 

Whenever  one  par^  by  any  contrivance  pre- 
vents bis  adveraaiy  mm  having  equality  wllb 
him  before  the  courts,  heccmmits  a  fraud  upon 

fiublic  justice,  which,  resulting  in  private  in- 
ury,  may  be  tbe  ground  of  equitable  relief 
against  the  judgment  recovered. 

United  States  v.  FUnt,  4  ftawy.  01;  Laithev. 
XeDonaUJ  Kan.  2S4. 12  Kao.  840;  FaMHue 
T.  SBnrr.  1771;  Verplanekv.VanBuren, 
76  N.  Y.  247;  Ocean  Lie.  Co.  v.  FUUt,  » 
Btory,  78. 

The  rule  that  judgments  will  not  be  set  aside 
merely  because  they  are  founded  upon  a  forged 
Instrument,  or  upon  false,  or  eveu  iMrjured, 
testimony,  does  not  apply  where  thereis  wxovn 
to  be  "some  peculiarity  attending  such  a  case 
which  will  justify  tbe  Interference  of  the  court. " 

Vavg^n  v.  Jokneon,  9  N.  J.  Eq.  176. 

Any  fact  which  clearly  shows  ft  to  be  against 
conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  migbt  have  availed  bimselt 
at  law,  but  wat  prevented  by  fraud  or  aodden  I. 
unmixed  by  any  fault  or  negligence  ia  himself 
or  bis  agent,  will  justify  ao  appUcation  to  a 
court  of  equity. 

Marine  Int.  Oo.  v.  Hodgeon,  11  U.  S.  7 
Cranch,  886.  8  L.  ed.  863;  Oaire  A  F.  B.  Co. 
V.  Titue,  37  N.  J.  Eq.  106;  Moffatt  v.  United 
Statea,  112  U.  8.  83,  16  L.  ed.  Dringer  v. 
Jewett,  8  Cent.  Rep.  560,  43  N.  J.  Eq.  678. 

A  judgment  or  award  obtained  \>y  false  tea- 
tfmooy,  franduknlly  given  by  tbe  party  bene- 
fited tiierebr.  to  Tvldabte. 

Jordan  V.  VaUcenuing,  72  N.  Y.  806.  See 
also  Barrie  v.  OomeU,  m  UL  M.  and  JWA(y 
V.  Doughiy,  27  N.  J,  Bq.  Slfi;  Avnii  t.  &a»a, 
8  Fed.  Rep.  588. 

"nie  fraud  Is  not  to.  he  preeumed;  itb  to  be 
alleged  and  at  the  pn^erliine  proved.  Wiib- 


NoTB.— Pert^wry  oa  ground  for  new  trial. 

OoDvlotloDOf  petjury  is  neoeSHUr  beforea  new 
trlRj  will  be  granted  on  the  jf round  of  perjury  of  a 
witness.  Bnlts  V.  fehmldt.  U  JoDOB  4fc  a.  aar. 

Tbo  fact  that  a  wItnMB  who  swore  falselr  on  a 
former  trial  oOw  deposes  that  be  wlU  tell  the  truth 
to  not  mtfflolent  newly  disoovered  evMenoe  to  war- 
rantfrrantlnvanewtiiaL  Xonobelne v. Strouae, 49 
wtB.fles. 

An  equitable  aotloo  oannot  be  mafntalned  to  an- 
nul a  jndffment  upon  the  Rround  that  tbe  oppodte 
party  and  tab  witiiGSBee  conspired  together  to  ot^ 
tain  a  Judgmeat  try  perjury  and  f rnuA  and  that  the 
judgment  was  obtained  by  false  evidence.  The 
tnui  which  will  JUBtlfy  equitable  Interference  In 
setthiir  aside  a  judgment  or  decree  niust  be  actual 
and  positive,  not  merely  ooostmotlve ;  It  must  be 
fraud  ooonrPing  In  the  oonooctlon  or  procurement 
oT  the  jadgmen  t  or  decree,  whtch  was  not  .known 
to  tbe  party  at  the  time.  -Roes  V.  Wood.  TO  N.  T.  8. 

Where  issues  have  been  Utt^tedln  a  former  ac- 
tion, ther  cannot  be  retried  In  another  between  the 
same  parties  upon  allegations  that  fraud,  perjury, 
and  consptfacT  have  been  committed  by  the  pre- 
vailing party  and  his  witnesses.  New  York  Cent. 
B.  Co.  V.  Harro1d,66  How.  Pr.  89. 

And  under  our  system  of  practioe,  where  the 
18  L.  R  A. 


court  has  JoriBdteUon  of  both  law  and  equity,  with 
power  to  relieve 'frea  unoonsolonable  jadgmenta 
on  motion  to  the  sane  extent  as  wis  tomerly  done 
by  tbe  court  of  chancerj.a  party  who  has  litigated, 
his  esse  to  tbe  fullest  extent  In  a  ownmonJaw  ac- 
tion cannot  hlmacU  become  plaintiff,  and  under  the 
guise  of  an  equity  suit  In  the  same  court,  and  per- 
haps hetOTe  tbe  Borne  judge,  compel  a  retrial  of  tbe 
same  question.  Snob  a  practice  Is  opposed  to  the 
general  poUcyof  our  law.  Jntereet  rtiptibtiete^M 
flntBlflium.  IbiA. 

It  was  deoMed^by  tbe  Oonrt  of  Appeals  tn  the 
case  of  Rom  v.  Tfood,  70  N.  T.  e,  that  an  equitable 
action  cannot  be  malntsdned  to  SbduI  a  Judgnent 
rendered  uyoa  oonfUotlng  evidenoe,  upon  tbe 
ground  that  tbe  opposite  party  and  biawltneeMS 
conspired  together  to  obtainajudgment  by  perjury 
and  fraud,  and  that  tbe  judgment  was  obtained  by 
false  evidence.  Bearnes  v.  Beamee,  88  How.  Pr.  IM. 

In  New  York  Cent  R.  Co.  v.  Harrold,  suprot  tt 
was  beld  that  "where  It  appeara  that  the  same  mat- 
ter has  been  actually  tried,  or  so  In  Issue  that  It 
mii^t  have  been  tried,  the  party  Is  estopped  from 
applying  to  a  court  of  equt^  to  set  aside  the  judg- 
ment because  of  fraud,  for  tbe  reason  that  tbe 
Judgment  Is  tbe  highest  evidenoe  and  eannot  be 
contradicted. 
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oat  tbhk  tbe'cBwIs  one  of  mere  perjurj'.  and 
oomes  wlthfai  the  nde;  wttM  it,  H  does  not 

This  cue  presents  erery  element  required  by 
the  affinnttiTe  mle  and  clearly  comes  witbfa 
fta  pcoTistons. 

Bee  MatM  Int.  Go.  t.  Sodgton,  11  U.  B.  7 
Oancb,  885.  8  L.  ed.  808;  OniUd  State*  t. 
FlivO.  A  SawT.  SI;  SfMl  t.  at.  Louia  Smdt.  Jk 
Btf.  Co.  106  U.  8.  458,  87  L.  ed.  288. 

Tbe  Throckmorton  Gate  was  decided  upon 
the  noosd  of  the  negligence  of  the  KovemmeDt 
oOcials  In  faOing  to  make  tbe  defense,  as  th^ 
coidd  readily  have  done  on  tbe  former  trial. 
The  caK  therefore  doea  not  conflict  with  tbe 
cases  dted  ns. 

The  easels  quite  as  itronras  any  that  can  be 
imaffined;  for  here  tbe  false  testlmoor  was 
yiveii  OBoer  tbe  immediate  and  impending  to- 
flnenoe  of  the  Infbe,  exerted  on  tbe  witness  at 
tbe  Tei7  Ume  he  was  testUTylng.  Tbe  fraud 
was  '*imicticed  In  tbe  ray  act  of  obtaining 
judgment.** 

&U^btteh  T.  Attenberg,  67  Oal.  898. 
"It  was  perpetrated  on  the  court  ss  well  as 
OD  the  in}ined  party"  {Baker  v.  QfRiordan,  66 
Cal.  870:  ft  Pom.  Eq.  Jar.  919];  and  the  court 
'*m&1ed.'' 

Amaior  0.  A  X.  Co.  v.  MiUheU,  69  Oal.  178. 
Mmn.  Stephen  lt.,Wlilte  and  A.  Bran- 
(m,  for  respondent: 

Tbe  ^gment  which  ft  Is  sought  to  set  aside 
la  tbe  reson  of  phdntttrs  deUbemte  act,  and  he 
cennot  KnM  the  cotueqneDces  of  bis  negtl- 
xeoce. 

Bid^mond  v.  BeMfUon,  84  Graft.  651;  Btm  v. 
y^ood,  70  N.  T.  8;  Barker  v.  mkint.  1  Johns. 
Cfa.  406, 1  L.  ed.  810;  Do^  y.  Blrong,  9  Johns. 
Ch.  888,  1  L.  ed.  867,  end  note  e;  OmM  t. 
Lovgkram,  19|7eb.  Horn  v.  Queon,  4  Neb. 
108;  iMting  t.  Bd^,  1  Johns.  Ch.  49,  1  L. 
ed.  55;  Fbtter  T.  Wood,  6  Johns.  87,  9  L. 
ed.  08;  Brkk  t.  Burr,  47  N.  J.  Eq.  180;  Smith 
AlUn,  68  ni.  475;  BbuMum  t.  BeU,  01  III. 
449:  Matins  Int.  Go.  t.  Hodgton,  11  U.  8.  7 
Cranch,  888,  8  L.  ed.  868;  Ocean  In*.  Go.  v. 
FUldM.  8  StotT.  69;  BendriOxon  v.  HinrHey, 
S8  U.  8. 17  How.  448. 16  L.  ed.  198;  Km«  v. 
JhMM,  84  C.  8.  17  Wall.  086.  81  L.  ed.  748; 
Crim  BnnaUt.  M  U.  B.  6B8.  M  L.  M.  818; 
Brown  t.  Baena  Vtita  GwhAl  96  IT.  8.  169, 84 
L.  ed.  4M;  Knox  (hunts  ▼.  HarAman,  188  U. 
8.  ISS,  88  L.  ed.  586. 

Tbe  plaintiff  must  be  without  "firnlt  or 
Mame.*  or  be  cannot  reooTer. 

BiniM    BuUeek,  78  III  900. 

If  tbe  defendant  has  omitted  to  file  a  Mil  for 
die  discovery  of  facts  known  to  him  and  ma- 
terial to  bis  defense,  and  suffered  the  case  to  go 
to  trial  without  adequate  proof  of  such  facts, 
be  cannot  afterwards  claim  an  injunction  or  a 
new  tri^  from  a  court  of  eqtdty;  for  it  Is  hia 
own  folly  not  to  baTe  filed  a  bill  for  the  dts- 
ooreiy  and  to  have  procured  a  stay  of  tbe  trial 
uotn  the  discoTeiT. 

Weir  T.  Vail,  66  Cal.  408. 

This  authority  Is  directly  app1{(!able  here, 
where  the  pUdniiff  knew  that'JohnaoD  was  tes- 
tifying falsny,  and  yet  never  even  asked  for  a 
continuance. 

See  alio  Rand  r.  Bme,  4  3.  J.  Marsh.  505; 
Ffnlev  T.  T^ter,  8  T.  B.  Mon.  400;  Hayne, 
New  Trial  &  App.  %  91;  Board  of  HegenU  r. 
Z<k«M«, »  Kan.  94a  ^ 
i8L.&A.  88 


The  facts  'stated  In  the  complaint  do  not  war 
rant  tbe  iDterferenoe  of  equi^. 

They  do  not  show  tbe  commission  of  a  fraud 
of  a  character  to  justify  the  court  in  selling; 
aside  its  judgment. 

Perjured  evidence  is  not  sufficient  to  author- 
Ize  a  court  of  equltyto  overturn  a  judameDt. 

United  StaU»  v.  TkroeJmorton,  98  U.  8.  66, 
25  L.  ed.  05;  Oreene  v.  Greene.  2  Gray,  868; 
Biltonv.  Quyott,  42  Fed.  Rep.  262;  Bfgelow. 
Estoppel,  5th  ed.  p.  807;  ZeUerbaeh  v.  Alien- 
berg,  67  Cal.  896;  Sevoel  v.  Frteston,  1  Ch.  Cas. 
65;  UniUd  States  v.  White.  17  Fed.  Rep.  561^ 
98awy.  125;  Smithy.  Lowry,  1  Johns.  Ch.  824, 
1  L,  ed.  157;  Dringer  v.  Jeutett,  8  Cent.  Rep. 
560.  48  N.  J.  Eq.  978. 

A  court  of  equity  will  not  Interfere  with  the 
jndcmentof  a  court  of  law  on  the  ground  Ibat 
a  witness  swore  corruptly. 

Cairo  dF.  B.  Of.v.  Titwe,  27  N.  J.  Eq.  106. 
See  slso  Vaughn  v.  Johmon,  9  N.  J.  Eq.  178; 
5<ra(toft  V.  Jtfen,  I6N.J.Eq.  239;  Woodieorth 
V.  Van  Buakerk,  1  Johns.  Cb.  488, 1  L.  ed.  199; 
WiUiame  v.  Loekwood,  Clarke,  Cb.  172, 7  L.  ed. 
88;  United  aiatetv.  BanmOcaOVed.  Rep.  m-. 
CaU^uten  Kerting,  89  Fed.  Rep.  821;  De- 
merit V.  Lvf&rd,  27  N.  H.  541;  Gott  v.  Cbrr,  ft- 
Oill  &  J.  209. 

The  credibility  of  testimony  given  in  a  case 
bearing  upon  the  Issue  is  not  an  extrinsic  col- 
lateral act,  but  is  a  matter  involved  in  the  con- 
sideration of  the  merits,  and  tbe  tntroductioD 
of  false  testimony.'koown  and  shown  to  be  so, 
does  not  affect  the  validity  of  the  judgment, 
rendered. 

1  Herman,  Estoppel  &  Res  Adjudicate,  456; 
Blgelow,  Fraud,  p.  86,  and  note. 

A  new  trial  cannot  be  granted  to  give  an  op- 
portunity to  impeach  tbe  integrity  and  credit. 
of  a  witness. 

Burgee  v.  Dennieon,  5  Johns.  848:  Smith  r. 
Lowry,  1  Johns.  Ob.       1  L.  ed.  166. 

An  allegation  that  the  judgment  was  ob- 
tained by  false  testimony  is  not  sufficient. 

CMtle'y.  Cole,  80  Iowa,  481;  Vance  v.  Bur- 
hanlc,  101  U.  8.  514,  86  L.  ed.  929. 

Tbe  mere  ooncealmeot  of  facts,  by  either 
partj^  to  tbe  suit,  which  might  be  ben^cial  to 
tbe  other,  is  not  such  a  fraud  as  will  avoid  a 
judgment. 

neld  V.  riandere.  40  RI.  474;  Wells,  Res 
Adjudicats,  p.  898;  United  Statet  v.  Haneoek, 
80  Fed.  Rep.  854;  Amador  CAM.  Go.  v. 
Miteh^,  50  Cal.  176. 

The  -fiiilure  of  a  party  to  Ihtooduce  evidence- 
known  to  him  to  raist,  tending  to  overthrow 
his  case.  Is  not  ^und  for  a  suit  to  set  aside  the 
judgment.  It  is  not  a  frattd  which  is  extrinsic 
or  collateral  to  the  matter  examined  in  the  first 
suit.   Be  Griffith,  84  Cal.  118. 

Equity  willnot  relieve  on  tbe  ground  that  a 
witness  was  guilty  of  perjury. 

Preem.  Judgm.  3d  ed.  %  608;  Gray  v.  Barton, 
62  Mich.  186:  Flovoer  v.  IXoyd.  L.  R.  10  Ch. 
Div.  827:  Atien.  v.  Currey,  41  Cal.  821. 

Plaintiff  fa  seeking  to  reotwn  tbe  case  that  he 
may  have  an  opportunity  to  impeach  the  wit- 
oes.s  Johnson.  '  But  this  will  not  do. 

Berryy.  State,  lOGa.  611;  Peoptey.  Anthony, 
56  Cal.  897;  Briewdlter  v.  Pdlomares,  66  Cal. 
859:  Beedr.  Draie.  67  Gal.  491;  Bate  v.  Bit- 
linge,  48  Mian.  08.      '  . 
'  Conceding,  for  the  sake  of  argument,  that 
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Johnson  wu  bribed,  and  testified  f»l»ely,  as 
stated  in  the  complaint,  no  cause  of  action 
exists. 

Smith  V.  Leudi,  8  Johns.  167;  Gotehatum  v. 
Kerting,  29  Fed.  Rep.  831;  Hilton  v.  Quyott, 
4S  Fed.  Rep.  363;  ZeUerbaeh  v.  AiUnberg,  67 
CaL  298;  Peck  v.  WootOri^.  8  Day,  SO;  Oel- 
ston  V.  Codaite,  1  Johns.  Cn.  195, 1 JU  ed.  110; 
Dettterit  v.  ijrfard.  27  N.  H.  641;  Qolt  v.  Cbrr. 
6  GUI  &  J.  209. 

If  a  party  willfullT  conceals  a  document,  is 
his  act  any  different  id  priociple  from  that  com- 
mitted in  suppressing  oral  testimooyf  Yet,  in 
Alitn  V.  C'urrey,  41  CaL  821,  it  was  definitely 
settled  that  the  suppressioD  of  the  truth  .is  not 
CDousrh. 

See  also  Field  v.  Ftandtn,  40  HI.  474;  ffUU- 
horough  t.  Xichota,  46  N.  H.  879;  Diwon  v. 
Graham,  16  Iowa,  810. 

No  difTerent  role  should  obtain  regarding 
subornation  of  perjury. 

ISuhornaiioo  of  perjury  is  not  a  novel  of- 
fense. The  courts  taave  long  been  annoyed  bj 
this  crime. 

atearni  v.  Umt^  Statsi,  73  U.  8.  6  Wall. 
090,  18  L.  cd.  844;  Lueo  t.<  United  States.  64 
U.  S.  33  How.  641, 16  L.  ed.  650;  United  Staiet 
T.  Neleigh,  66  D.  S.  1  Black,  806, 17  L.  ed.  146. 

Beattsr,  Ch.  J.,  delivered  the  opinUn 

the  court : 

This  is  a  suit  in  equity  to  vacate  and  an- 
nul a  final  decree  in  another  actioD  between 
the  same  parties  on  the  ground  that  it  .was 
procured  by  fraud.  The  superior  court  sus- 
tained a  demurrer  tq  th^  complaint,  and  there- 
upon gave  judgment  for  the  defendants,  from 
which  the  plaintiff  appeals.  The  principal 
question  presented  by  the  appeal,  and  the 
only  question  we  find  it  necessary  to  consider, 
ia  whether  the  cnmplaint,  taken  as  true,  pre- 
sents a  case  cotitling  the  plaintiff  to  the  re- 
lief demanded  or  to  any  relief.  It  is  alleged 
that  in  April,  1883,  the  plaintiff  was  owner  uf 
several  parcels  of  real  estate  in  Los  Angeles, 
then  worth  over  $200,000,  and  of  still  greater 
value  now.  That  oue  parcel  of  the  land  biad 
been  sold  under  decree  of  foreclosure  and  the 
time  for  redemption  was  about  to  expire. 
That  there  were  other  pressing  liens  resting 
upon  the  whole  property,  amounting,  with 
tile  sum  necessary  to  redeem  the  parcel  sold, 
to  about  $62,000  as  then  estimated.  That 
plaintiff  was  anxiously  endeavoring  to  raise 
money  to  effect  such  redemption  and  save  his 
lu-operty  from  sacrifice.  That  one  B.  Cobn, 
since  deceased,  whose  administrator  la  the 
principal  defendant  herein,  offered  to  loan 
and  did  loan  him  the  necessary  sum,  taking 
for  security  a  grant  absolute  In  terms  of  the 
incumbered  propertv.  The  consideration  ex- 
pressed in  uie  deea  was  the  exact  sum  at 
which  the  I  iens  and  incumbrances  on  the  land 
were  estimated,— $62,000.  The  value  of  the 
land  was,  as  above  stated,  over  $200,000. 
Witbin  a  month  or  two  after  the  execution 
of  his  deed,  plaintiff,  tendered  Cohn  $^000, 
and  demanded  a  reconveyance,  which  was  re- 
fused, whereupon  he  commenced  an  action  to 
compel  a  reconveyance,  alleging  in  his  com- 
plaint that  bfs  grant  to  Cohn  was,  in  fact,  a 
mortgage  to  secure  a  loan.  Cobn  answered, 
nii'xMn'r  that  the  transaction  was  an  abeolate 

18  L.  R.  k 


Upon  a  ttlal  of  tUs  Isaae  the  superior 
court  found  for  the  i^alniti|I,,and  decreed  a 
reconveyance  upon  payment  of  $103,000,  this 
being  the  amount  of  tJie  sum  originally 
Tanced  by  Cohn,  and  certain  additional  auiu  > 
which  he  was  found  to  have  expended  subse- 
quently in  the  compromise  and  settlement  of. 
other  claims  against  the  propert>..  jBut  on 
motion  of  the  defendants  m  that  action  the 
superior  court  ordered  a  new  trial  unless  tlie 
plaintiff  would  consent  to  a  modification  of 
the  findings  and  decree,  adding  $36,000  to  the 
amount  to  be  paid  defendants  upon  recon- 
veyance of  the  land;  and,  the  plaintiff  fail- 
ing to  consent  to  such  modification,!  the  order 
for  a  new  iriz\  was  made  absolute,  and,  upcn 
appeal  of  the  plaintiff,  was  affinued  this 
court.    67  Cal.  258. 

Thereupon  a  new  trial  was  bad  in  the 
superior  court,  but  before  a  (tifferent  judge, 
who  found  upon  the  iH'inoipal  issue  in  favor 
of  the  defendants,  and  decreed  against  the 
right  of  redemption.  From  Ukat  decree,  and 
an  order  denying  his  motion  for  a  new  trial, 
the  plaintiff  ngain  appealed  to  thia  court, 
where  tlie  decree  and  order  were  affltmcd  (78 
Ca).  384),  upon  the  ground  that.-tbe evidence 
being  conflicting,  the  findloga  d  the  lower 
court  could  not  be  disturbed.  It  is  to  anaul 
the  decree  so  affirmed  that  the  present  action 
is  brought  and  the  fraud  which  it  was 
procured  is  shown  by  allegations  in  substance 
as  follows:  At  the  date  of  the  original 
transaction  with  Cohn,  Pico  was  an  old 
man  over  eighty  years  of  age,  unable  to  speak 
or  understand  the  English  language,  unused 
to  complicated  statements  or  acoouDta,  e^ily 
deceived,  and  in  ^reat  distress  and  trouble 
regarding  his  business  affairs.  Ho. confided 
in  Cohn,  relied  upon  htm  implicitly,  and  at 
his  solicitation  abstained  from.consuUing  bis 
usual  legal  advisers.  In  the  conduct  of  .  the 
negotiations  with  Cohn  the  only  other  person 
present  was  one  Fancho  Johnson,  who  knew 
everything  that  took  place,  and  well  knew 
that  the  transaction  was  a  loan  and.  security, 
and  not  a  purchase  and  coovoyanco'absolute ; 
and  shortly  after  the  execution  of  the  deed, 
so  stated  in  the  presence  of  Pico's  attorneys 
and  numerous  other  persons.  Relying  on 
Johnson's  knowledge  of  the  transaction,  and 
his  statements  concerning  it,  Pico  called  him 
as  a  witness  on  the  first  trial  of  the  action,  to 
redeem,  when,  instead  of  testifying  ttiat  tlie 
transaction  was  a  loan  and  mortgage,  he 
testified  that  it  was  a  sale  and  absolute  con- 
veyance ;  but,  in  spite  of  his  adverse  testi- 
mony, the  court,  as  above  shown,  found  for 
the  plaintiff.  Before  the  cause  came  on  for 
trial  a  second  time,  Johnson  was  dead;  but 
his  testimony,  as  given  on  the  first  trial,  had 
been  reduced  to  writing,  and  was  on  file 
among  the  papers  In  the  case.  Plaintiff  and 
his  counsel  knew  that  this  testimony  was 
false  in  Its  general  statement  to  the  effect 
that  the  conveyance  to  Cobn  was  absolute, 
and  Uu^  suspected  that  Cohn  had  bribed  the 
witness  to  so  testify ;  but  they  had  no  evi- 
dence of  such  bribery,  although  they  had 
used  the  utmost  diligance  to  discover  it. 
Upon  mature  consideration,  they  decided  at 
the  second  trial  to  put  in  evidence  the  written 
tjanscript  of  Johnson's  tefftimonj  at  the  first 
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trial,  ijmoog  tbair  nawnu  for  doing  so 
were  the  followiog :  Other  testimony  in  the 
case  showed  that  Johnson  was  present  during 
the  negotiations  between  Pico  and  Cohn, 
not  only  as  interpreter,  but  as  the  partic* 
ular  friend  and  aaviBer  of  the  former;  and 
counsel  for  plaintiff  feared  tlxat  by  omitting 
to  offer  Johnson's  testimony  they  would  in- 
cur the  odium  of  suppressing  evidence  known 
to  exist,  whereas  by  putting  it  before  Uie 
court  they  would  have  the  advantage  of  some 
facts  that  they  cx>uld  prove  by  no  other  wit- 
ness. They  would  have  his  admission  of 
other  facts  inconsistent  with  the  theory .  of 
m  Sale.  The  court  would .  see  that  he  was 
hostile  to  Pico,  and  be  could  be  contradicted 
by  proof  of  his  statements  made  in  the  pres- 
ence of  others.  Without  going  more  fully 
into  the  reasons  which  induced  counsel  for 
plaintiff  to  submit  the  testimony  of  Johnson 
to  the  consideration  of  the  court  on  the  sec- 
ond trial  of  the  former  action,  we  content 
ourselves  with  saying  that  the  allegations  of 
the  complaint  ^low  that  the  course  pursued 
by  them  was,  under  the  circumstances,  wise 
and  proper,  if  not  absolutely  necessary. 
But,  contrary  to  their  expectations,  the  court 
believed  his  false  testimony,  uid  fon  that 
reason  alone  decided  against  the  plaintiff. 
In  BDpport  of  this  conclusion  the  eoraptkunt 
sets  out  the  substance  of  all  the  testimony  of 
Gofan  and  Pico,  and  in  detail  the  material 
portions  of  Jobnson'stestimony,  from  which, 
with  other  averments,  it  appears  that  but 
for  Johnson's  positive  perjury  and  suppres- 
sion of  the  truth  the  judgiuent  here  in  ques- 
tion would  not  have  beeu  given.  This  being 
shown,  it  is  next  alleged  that,  after  the  flnal 
affirmance  of  that  judgment  by  this  court, 
plaintiff  made  the  discovery  that  Cohn  had 
paid  Johnson  $3,000  to  testify  falsely.  The 
partioalars  of  this  bribery  and  its  discovery 
are  detailed  in  the  complaiat  and  show  that 
oa  tbe  very  tnoniing  tbat  Jolmson  gave  his 
testtnumy  Coba  placed  |S,000  in  the  hands 
of  one  Forbes,  with  directions  given  in 
Johnson's  presence  to  pay  it  to  him  if  he 
testified  to  an  absolute  sale,  and  that,  imme- 
diately after  he  had  so  testified,  be  dnnanded 
and  received  the  money. 

It  is  averred,  and  we  think  sulBciently 
shown,  tbat  upon  proof  of  these  facts  Uiere 
is  a  reasonable  certafAty  that  plaintiff  would 
upon  another  trial  gain  his  cause.  Buch  be- 
ing the  case,  is  pkdntiff  entitled  to  a  decree 
vacating  and  ananDing  the  former  decree  on 
tbe  ground  tliat  it  was  procured  by  fraud  7 
After  a  careful  and  extended  examination  of 
the  authorities,  we  are  constrained  to  answ^ 
this  question  in  the  negative.  Tbat  a  former 
judgment  or  decree  may  be  set  aside  and  an- 
nulled for  some  frauds  there  can  be  no  ques- 
tion, but  it  must  be  a  fraud  extrinsic  or 
collateral  to  tbe  question  examined  and  de- 
termined in  the  action.  .And  we  thtok  it  is 
eeUled  beyraid  coDtsoreny  tbat  a  decree  will 
not  be  vacated  merely  beoaiue  it  was  obtained 
tn-  forged  docnrnenta  or  perjured  teatimonv. 
llie  reason  of  this  role  is  ttmt  there  must  be 
an  end  of  litigation ;  and  when  parties  have 
ooce  sobmltted  a  matter,  or  have  had  the  op- 
pwtunity  of  submitting  it,  for  Investigation 
and  determination,  and  when  they  have  ex- 


hausted  ev^ry  means  for  nvlewing  suc)^  de- 
termination in  the  same  proceeding,,  it  must 
be  regarded  as  final  and  couclusive,  unless  it 
can  be  shown  that  the  jurisdiction  of  the 
court  has  been  imposed  upon,  or  that  the 
prevailing  party,  by  some  exlriusic  or  col- 
lateral fraud,  has  prevented  a  fair  submission 
of  the  controversy.  What,  then,  is  an  extrin- 
sic or  collateral  fraud,  within  the  meaning 
of  this  rule?  Among  the  instances  given  in 
the  books  are  such  as  these :  Keeping  the 
unsuccessful  party  away  from  the  court  by  a 
false  promise  of  a  compromise,  or  purposely 
keeping  him  in  ignorance  of  the  suit;  or, 
where  an  attorney  fraudulently  pretends  to' 
represent  a  party,  and  connives  at  liis  de- 
feat, or,  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  interest.  United 
StaUt  V.  Throckmorton,  98  U.  B.  65,  66,  25 
L.  ed.  03,  and  authorities  cited.  In  all  such 
instances  the  unsuccessful  party  is  really  pre- 
vented by  the  fraudulent  contrivance  of  his 
adversary  from  having  a  trial ;  but  when  he 
has  a  trial  he  must  be  prepared  to  meet  and 
expose  perjury  then  and  there.  Ue  knows 
that  a  false  claim  or  defense  can  be  supported 
in  no  other  way ;  that  the  very  object  of  the 
trial  is,  if  possible,  to  ascertain  the  truth 
from  the  conflict  of  the  evidence,  and  that 
necessarily  the  ti|i(h  or  falsity  of  tbe  t^tiy 
mooy  must  be  determined  In  deciding  the 
issue.  The  trial  is  his  opportunity  for  mak- 
ing the  troth  appear,  ,If,  unfortunately,  he 
fafls,  being  oveibome  by  perjured  testimony, 
and  if  he  likewise  fails  to  show  the  injustice 
that  has  been  done  him,  on  motion  fqr  a  ne'nc 
trial,-  ftaA  the  JudgmeiA  is  '  afflrmeB  d6  ap-'' 
peal,  he  Is  without  remedy.  The  wrong.  In 
such  case,  Is,  of  course,  a  most  grievous  one, 
and  no  doubt  the  Xeeislature  and  the  courts 
would  be  glad  to  redress  It  if  a  rule  could' 
be  devised  tbat  would  remedy  tbe  qvil  with- 
out producing  mischiefs  far  worse'  than  .Uie 
evil  to  be  remedied.  Endless  litigation,  in. 
which  nothing  was  evn  flaally  detennined,' 
would  be  wtxse  than  ocnsional  miscsrriagea 
of  justice;  and  so  the  rale  is  that  a  flnal' 
judgndent  cannot  be  annulled  merely  because 
it  can  be  shown  to  have  been  based  on  per- 
jured testimony;  for,  if  this  could  be  done 
once,  it  could  be  done  again  and  again;  ad 
infinitum.  But  counsel  for  appellant  seek  to 
distinguish  this  case  from  those  in  which  It 
has  been  held  that  a  judgment  will  not  be  set. 
aside  by  reason  of  its  being  based  upon  forged 
doooments  or  perjured  testimony.  They  say 
that  tAe  fraud  committed  by  Oohn  was  the- 
bribing  of  Johnson :  tbat  thn  was  collateral 
and  extrinsic ;  that  it  was  not,  and  could not 
have  been,  the  subject  of  Investigation  at  the' 
trial  of  the  original  action.  Wedooot  think 
this  distinction  can  be  maintained.  The 
fraud  which  Cohn  committed  was  the  produc- 
tion of  perjured  evidence  in  support  of  his 
defense.  Tbe.means  by  which  he  induced  the 
witness  to  swear  falsely  was  but  an  incident. 
It  may  be  safely  asserted  t^at  a  witness  does 
not  ctfteu  delibwately  perjure  himself  vith- 
out  being  induced  thereto  by  some  fraudn* 
lent  or  corrupt  practice  on  the  part  of  him 
who  gets  the  advant.^fe  of  the  perjury.  It 
is  a  matter  of  Indifference  what  psrticulaf 
form  such  corrupt  practice  takes.  The  evil 
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and  the  -wmog  li  Id  the  perjary  which  fol- 
low!. In  thig  case  the  trnth  of  Johnson's 
evidence  was  necessarily  drawn  in  question 
at  the  trial,  and  determined  br  the  oeciBion 
of  the  oonrt ;  and  all  that  has  since  been  dis- 
covered is  another  Item  of  testimony  bearing 
on  that  point.  We  cannot  find  any  substan- 
tial ground  upon  which  this  case  can  be  dis- 
tinguished from  United  State*  v.  Throckmor- 
ton, tupra.  The  decision  in  that  case  has 
been  approved  br  Uiis  court  as  recently  as 
Be  Qriffith,  84  Cal.  118.  The  following  de- 
cisions of  this  court  are  also  in  point :  AUtn 
T.  Ourrey,  41  Cal.  821 ;  AmadBT  G.  AHin.  Oo. 
7.  MiteheU,  59  Cal.  170. 

Many  other  authorities  to  the  same  effect 
are  cited  in  the  brief  for  respondents.  On 
the  other  hand,  the  case  of  Laithe  t.  Mc- 
Donald, 7  Ean.  254,  12  Ean.  840,  directly 
supports  the  position  of  appellant,  as  does 
the  case  of  FabrUiiu  v.  Cotdc,  8  Burr.  1771. 
The  cases  of  Verplan^  v.  Van  Buren,  7tt  N. 
T.  847,  and  Jkinger  v.  Jltwett.  48  K.  J.  Eq. 


S78.  8  Cent.  Bep.  080,  contain  expressions 
which  seem  to  imply  the  same  doctrine,  but 
they  do  not  directly  support  it  Other  cases 
cited  by  appellant  are  less  In  point. 

We  think,  on  the  whole,  that  It  is  settled 
by  the  great  weight  of  authority  that  the 
plaintiff^  action  cannot  be  maintained,  and 
that  the  judgment  <^  the  Superior  (Xwrl  mutt  be 
ajUrmed. 

So  ordered. 

We  concur :  Hel^lla.  J. ;  ShavpstelB, 
J.;  PatersoB,  /. 

A  rehearing  of  the  case  was  BubBequcntly, 
granted  and  on  September  10,  1681,  the  fol- 
lowing opinion  was  banded  down : 

P«r  Carlam: 

After  a  full  consideration  of  the  argument 
presented  upon  the  rebearine  in  this  cause, 
we  are  satisfied  with  the  former  decision 
rendered  In  February,  and  for  the  reasons 
there  given  the  Judgment  appealed  from  Is 
affirmed. 
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Qeorge  BAKER. 
Thm  UmMXU^  itf  ft  aoralar  im  mm  vnm^ 


tared  obllmtlOB  is  a  lawAil  debt,  otalm  or 
denUDd  which  will  make  a  transter  of  gt>odato 
blm  by  thedebtor,  on  bisusiuofiiff  the  oUlfation. 
valid  M  to  otber  oredttoci,  under  a  statute  tcivtag 
"or«dlton,  purotaaaen,or  other  penons"  the  rlirbt 
to  take  sufflcleDt  property  Cram  their  debtor  to 
■atlsfy  bona  flde  claims. 


KonL—Indemnitv  of  turety. 
•  The  autboritlfia  are  uniform  In  holding  that  It  is 
amoos  the  Indisputable  rights  ot  an  asslsnor  to 
make  sudi  provbloo  as  he  can  for  the  paTment  of 
his  outstanding  indebtednen,  and  benoe  tbe  I  wtm- 
meot  of  ualgnment  may  legally  provide  for  bis 
sucetlee  sod  indonen  as  well  as  bis  general  oredl- 
tots.  Bank  of  Silver  Ciec*v.Tftloott,flB  Barb.  SHH 
Haberv-mrtMDfes.4llBson.aOB:  KetsltasT.  wil- 
i0o,86Bub.fQe;l8How.  Pt.  M)  Oopeland  r.  Weld. 
81ie.«Ui  Stevens V.  Bell. S Mass. 8a»t  Canal Bankv. 
Coi.<  He.  906;  Ouoolngbam  v.  Freeborn,  U  Wend. 
SU.lBdw.ai.XB6.SL.ed.iai).8  PaJge.liS7,8  Led. 
tOti  Duvall  V.  BaWn.  7  Mo.  MB;  Taughan  v.  Bvans, 

I  BUI.  Bq.  41^  Bump.  Fraud.  Otmv.  887. 

If  the  principal  deposit  funds  for  tbe  Indemnity 
of  the  surety,  there  Is  a  sUfllolent  consideration  f  or 
tbe  ooDtract,  and  the  receiver  becomes  bailee  for 
tbesur^.  Kdlerv.Btaoads,8iPa.n8. 

But  if  tbe  debtor  procures  a  third  peraon  sabae- 
qnenUrtoslgB  acootiaot  of  Indemnity  to  tbe  sure- 
ty, there  ia  do  ooiuideMtloo.  even  If  tbe  surety 
pcoailse  to  ooatioue  eucb  for  an  Indeflolte  time. 
BUc  v,Adans.9Tt.m 

He  is  authorised  to  realise  upon  any  securities 
pledged,  whenever  be  is  In  dauser  of  being  forced 
to  pay  the  debt,  and  before  payment.  Bird  v.  Ben- 
ton, 18  N.  C.  179;  5  Walt,  Act.  &  Def.  206. 

A  surety  may  retain  funds  In  bis  hands  belonging 
totbeprlncipal  debtor,  upon  tbe  latter^  Insolvency; 
and  an  aselfinoeof  the  prlodpal  debtorhaa.  In  suob 
'  vse.  no  better  right  to  snoh  funds  than  his  assignor 
wouldhare^  Wllliamsv.aelne.lSN.ClU.U Am. 
Dao.im 

Mis  entirely  competent  fwao  assignor  to  gives 
pierereuoe  to  a  sur^  or  Indoraer.  Hendricks  v, 
Waltlcn.  i;  Johns.  488:  Hendricks  v.  Uublnson,  S 
Jobiia.  Cb.  2ft3, 1 L,  ed.  380;  CunDingliam  v.  Freeborn. 

II  Wead.Sll;  Keteltas  V.  Wilson.  38  Barb.  898,  28 
18  L.  R  A. 


How.  Pr.  88;  Lazuiog  v.  Woodworth.  1  Sandf .  Ch.  43, 
7l..ed.iSl. 

But  he  may  not  secure  debts  not  in  existence,  or 
make  provision  for  the  payment  of  future  advsnoes 
(Hendricks  v.  RoUnson,  mxprai  Bsmom  v.  Hemp* 
stead.  7  Paige.  888, 4  L.  ed.  RSi,  or  future  indorse- 
ments (Laoslog  V.  Woodworth,  I  Bsndf .  C%.  48, 7  L. 
ed.8n).  And  he  marsveo  give  a  preferenoe  to  a 
par^  holding  claims  wBfoh  hshas  pimliBsedata 
discount.  Lowv.Qraydon,8eBarb.414;  Poweiav. 
Oraydon.  10  fiosw.  880. 

LiablllUcR  actually  ezistlog,  although  oontingent 
m  their  character  and  not  yet  matured,  may  be  pro- 
teoted  by  an  assignownL  Tnstanoa  of  this  are  lla- 
blUtiesaslndoner,  surety,  or  baU.  Keteltas  v.  Wil. 
son.  8S  Barb.  288,  28  How.  Pr.  88:  Orlffin  v.  Har- 
qnardt,  ti  N.  Y.  ISl;  Loe^oblgk  v.  Jacobeon,  28  Row. 
Pr.fiW,  8  Bobt  848;  Oannlngbam'v.  Freebom,  11 
Wend,  sa,  1  Ww.  (Al  S6. 8  L.  ed.  180.  t  Fsige.  JWT. 
8  lb  ed.  Sl^  Bratnerd  v.  Buoalag,  88  N.  y.  ni; 
Bishop,  losolveot  DHMors,  1 181, 

And  where  the  debtor  baa  indemnifled  bis  surety 
by  a  mortgage  oootalnlng  a  coveoaat  to  pay  tbia 
debt,  the  mortgage  will  Inure  to  the  beoeSt  of  the 
creditor, and  be  may  foreclose  It.  Loehr  v.  Colboro, 
Se  Ind.  24.  Aud  see  Alabama  Gold  L.  Ins.  Co.  v. 
Anderson,  AT  Ala.  4SS:  Rt  Pickett,     He.  288. 

But  a  security  given  to  s  suroty.  merely  to  ta- 
dnnnlfy  him  wralnst  loss,  and  not  conditioned  for 
the  payment  of  the  debt.  Is  not  available  to  the 
creditor.  Peol  v.  Doster,  a»Ml8B.  288. 

Mortgages  given  by  eo-sarettaa,  aaeh  to  tbe  other, 
as  security  to  indemnity  Wm  for  any  claim  Iwyoad 
bis  proportion  Bsauued.are  Botlpeqnltyaeourltlas 
for  tbe  payment  of  the  principal  debt,  which  luuie 
to  tbe  benefit  of  the  orediton  upon  the  principle  ut 
aubrogatioD.  Hampton  v.  Fblpps,  106  U.  8.  860. 27 
L.  ed.  710.  dec  Seward  r.  Huotlngton,  94  N.  T.  104; 
8  Walt.  Act.  it  Dof.  418. 
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ERBORtotke  Dbtriq^  Court  .  lor  Sao  Saba 
Coontj  to  review  a  Jud^ent  In  (atot  ot 
ctalmant  to  an  attachment  suit  In  which  the 
attachment  was  laid  upoo  certain  property  at- 
leeed  to  belong  to  Stockbridge  &  Teague,  hut 
which  was  claimed  by  Qeorge  Baker.  4f- 
Jirvted. 

The  facts  are  stated  in  the  commissioner's 
optnioo. 

Me$»r$.  West  ft  KeOown,  Leivli 
BorleaoB,  and  Reevea  tn  Cluuuicr  lor 
plaintiffs  in  oror. 

Mmrt.  HMieoek.  Shallejr  *  XDusooek 
for  defendant  in  error. 

Gftrrett,  J.,  filed  the  following. opinion: 
This  was  an  action  to  try  the  right  of 
property.  On  December  1,  1885,  Frees  & 
Son,  plaintifCs  In  this  suit,  filed  a  suit  in 
ttie  District  Court  of  Dallas  County  against 
Stockbridge  &  Teague,  of  San  Saba  CountT, 
for  the  sum  of  $820.1Qt  and  levied  an  attach- 
ment on  the  goods  In  cootroyersy  on  the  4th 
day  of  December,  1885.  I>efendai^  in  error, 
Geu-ge  Baker,  claimed  the  goods.  Plaintiffs 
tendered  Issue  that  the jKooas  wese  the  prop- 
erty of  Stockbridge  &  tWue,  and,  aS  such, 
were  subject  to  their  writ.  The  claimant 
replied  that  he  was  a  purchaser  of  said  goods 
in  good  faith,  for  a  full,  fair,  and  valuable 
considcjifttion,  and  was  In  posaessicm  thereof 
when  the  attadmient  was  levied ;  that  the 
oonsideimtlon  was  that  claimant  aibould  as- 
sume the  payment  to  plaintiffs  of  four  cer- 
tain promissory  notes  executed  by  Stock- 
bridge  &  Teague  to  them,  on  which  claimant 
was  surety,  for  the  sum  nf  $891.91  each, 
dated  July  22,  1885,  and  due  January  23, 
1888.  April  32,  1888,  and  on  dates  after- 
wards ;  that  he  had  paXd  the  note  due  Janu- 
mry  28.  1888,  and  was  ready  and  willing  to 
pay  this  oUiers  as  they  matured ;  that  claim- 
ant was  solvent,  and  worth.  In  excess  of  ex- 
emptions, $50,000,  while  the  aggregate 
amount  assumed  by  him  for  said  goods  was 
about  $1,600  and  interest ;  and  that  said  sale 
was  not  made  with  the  Intent  to  defraud  the 
ctediton  of  Stockbridge  A  Teague.  To  this 
answer  the  plaintiffs  demnrrea  generally, 
and  pleaded,  further,  that  Btockorldge  &, 
Teague  were  insolvent  at  the  time  of  the 
sale,  which  was  or  might  have  been  known 
to  claimant :  that  claimant  was  not  surety  on 
aar  note  then  due;  that,  of  the  four  notes 
alleged  to  have  betoi  assomed,  two  were  se- 
eoTM  bf  a  deed  of  trust  on  laiu  belonging  to 
Stockbridge,  and  that  the  clainumt  had  failed 
to  pay  any  of  said  notes  except  the  one  due 
Jannary  SB,  1886 ;  that,  when  conveyed,  the 
property  was  worth  $2,000;  that  the  goods 
were  in  fact  the  property  of  Stockbridge  ft 
Teague  when  tliey  were  levied  on,  and  that 
the  conveyance  wa  made  to  de&and  their 
creditors,  they  and  the  claimant  acting  to- 
gether with  such  common  intent,  and  hence 
the  ule  was  pretended  and  void.  The  case 
was  toied  without  a  jury,  and  on  May  21, 
18M.  judgment  was  rendered  In  favor  of  the 
claimant  J.  Prees,  one  of  the  plaintiffs, 
luring  died  after  Judgment,  tlie  writ  of  error 
was  sued  out  hr  W.  J.  Frees  as  surviving 
partner.  Stockbridge  &  Teague  were  dealers 
m  musical  Instraments  and  supplies  at  San 
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Saba,  and  owed  ..the  plaintiff  for  sM>ds  alx 
promissory  notes  for  $891.91  eacnbearing 
date  July  22,  1885,  and  payable  2,  i,  6,  8^ 
10,  and  12  months  after  date.  The  first  two 
were  unsecured.  The  others  were  signed  by 
the  claimant  as  surety ;  the  two  last  being 
also  secured  by  a  deed  of  trust  on  land  belong- 
ing to  Stockbridge.  Reeves,  a  witness  for 
the  plaintiffs  anu  Uieir  agent,  testified  tlmt 
it  was  intended  that  Baker  should  sign  the 
first  four  notes,  but  that  by  mistake  he  signed 
the  last  four,  leaving  ms  fiist  two  unse- 
cured. There  iia  no  other  direct  evidence  on 
this  point,  and  no  explicit  finding  o| 
the  court  thereon.  Plaintiffs'  writ  against 
Stockbridge  &  Teague.  in  which  the  attach- 
ment was  issued  and  levied  on  the  goods  in 
controversy,  was  on  the  two  unsecured  not«s^ 
Some  time  prior  to  Kovember.  1885,  Stock- 
bridge  sold  out  his  interest  to  Teague ;  the 
latter  assuming  the  debts  of  the  firm.  Teague 
paid  Stockbridge  no  money,  but  took  the 
goods  to  pay  the  debts.  Reeves  was  sent  hy 
plaintiffs  from  Dallas  to  San  Saba  to  see 
Stockbridge  about  aecurlngor  collecting  tlie 
first  two  notes  then  doe.  Ue  found  TeaguQ 
In  possession  of  the  stock  of  goods  sola  by 
plaintiffs  to  Stockbridge  &  Teague.  Reeves 
wanted  the  notes  paid  or  secured.  After  an 
effort  during  the  day  to  raise  money,  Teague 
met  Reeves  at  his  hotel  at  about  8  o'clock 
that  night,  and  found  that  he  had  prepared 
a  bill  m  sale  for  the  stock  to  plaintlfzs  In 
consideration  of  the  two  unsecured  notes, 
amounting  to  about  $800.  Teague  declined 
to  take  that  amount,  out  offered  to  let  plain- 
tiffs have  the  goods  at  Invoice  price ;  to  pay 
the  two  unsecured  notes  first,  uie  balance  to 
be  credited  on  the  notes  on  which  Baker  was 
security.  This  Reeves  refused  to  do.  Teague 
then  went  down  town,  and  sold  the  goods  to 
Baker,  made  him  a  bill  of  sale,  and  delivered 
to  him  the  keys  of  the  store.  The  considera- 
tion was  that  BiAer  assumed  payment  of  the 
four  notes  on  which  he  was  security,  amount- 
ing to  about  $1,000,  and  released  Stockbridge 
from  all  liability  thereon.  Baker  was  woith 
at  the  time  about  $60,000.  He  paid  the  n^te 
dee  January  82,  1886.  Very  little  of  the 
sl^k  had  been  sold  at  the  time  of  tlie  sale, 
or  when  this  case  was  tried.  Baker  testified 
that  he  bought  the  stock  of  goods  in  order  to 

Srotect  himself  as  the  surety  of  Stockbridge 
;  Teague.  He  had  notice  ttiat  Reeves  waa 
trying  to  buy  tlie  stock  of  goods  for  plain- 
tiffs. Flafntiffs'  attaclunent  was  issued  and 
levied  after  the  sale.  On  January  1,  188^ 
the  claimant  employed  Teague  to  take  charge 
of  ttie  stock  and  sell  it  for  nim.  His  agree- 
ment was  to  sell  the  goods  so  as  to  net  Baker 
the  invoice  price,  and  whatever  there  was 
over  be  was  to  receive  for  his  services.  The 
Invoice  price  of  the  stock  of  goods  at  the 
time  of  the  levy  was  about  $2,000.  At  the 
time  of  sale  they  were  fairly  worth  about 
$1,600.  Neither  Stockbridge  nor  Teague  hud 
any  other  property  subject  to  execution  when 
the  sale  was  made. 

Plaintiffs,  by  their  third  and  fifth  assign- 
ments of  error,  complain  of  the  findings  of 
the  court  on  the  facts  of  the  case :  (I)  that 
Baker  was  surety  on  four  notes;  and  (2)  as 
to  the  circumstances  attending  the  sale.  The 
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latter  flnding  is  clearly  supported  by  the 
evidence ;  and  the  former  f  s  not  unsupported. 
If,  as  according  to  the  testimony  of  the  wit- 
ness Reeves,  ^^er  signed  the  two  last  notes 
by  mistake,  whether  or  not  he  wonld  be 
bound  as  a  snrety  thereon  would  be  a  Ques- 
tion of  law  arising  from  the  facts.  This 
question  is  not  properly  before  us,  either 
under  the  pleadings  or  the  evidence.  Again, 
If  ^ker  had  the  right,  as  surety,  to  take  a 
conveyance  of  a  safficlent  amount  of  the  goods 
to  protect  himself,  he  could  also,  for  any 
tmlance  of  the  sum  agreed  to  be  paid  there- 
for, assume  a  debt  of  the  seller  for  which  he 
was  not  before  liable,  being  bound  only  to 
see  that  such  balance  was  so  applied.  BUit 
T.  Valentine,  66  Tex.  588.  If  be  has  not  paid 
all  that  be  assumed,  tt  is  the  fault  of  the 
plaintiffs,  who  seized  the  goods  under  their 
writ  of  att&cbment.  They  will  not  be  per- 
mitted to  set  aside  the  sale,  and  apply  Uie 
goods  to  their  unsecured  notes,  and  at  the 
same  time  require  its  terms  to  be  complied 
with  by  demanding  payment  of  the  notes 
which  were  assumed,  '^the  right  of  a  cred- 
itor to  receive  property  from  an  insolvent 
debtor  la  payment  of  a  debt  due  to  him.  If 
the  same  be  openly  done,  and  more  property 
Is  not  taken  than  Is  reasonably  necessary  to 
pay  the  debt,  although  the  creditor  may 
Know  at  the  lime  he  receives  the  property 
that  he  will  thereby  prevent  other  creditors 
from  enforcing  their  claims,  and  although 
the  creditor  may  know  that  the  debtor  is 
prompted  to  give  him  the  preference  through 
motives  of  friendship,  is  recognized.  Such 
reception  of  property,  however,  must  be 
bona  fide :  that  is,  for  the  sole  purpose  of 
securing  the  debt,  and  not  with  intent  Co  cover 
up  any  of  the  property  or  its  proceeds  for 
the  benefit  of  the  oebtcn-  to  the  prejudice  of 
other  creditors. "  Edringtonv.  Ihgers,  15Tex.' 
188 ;  Haneoek  v.  Jloran,  Id.  507 ;  Gr-fntene 
V.  Blvm,  59  Ter.  126.  Whether  Baker's 
claim  was  just  or  not  was  determined  by  the 
court,  and  its  fiiidiaKS  necessarily  affirm  that 
it  was.  They  establish  Conclusively,  also, 
as  matters  of  fact,  the  good  faith  of  Baker  in 
the  purchase  of  the  goods,  and  that  be  pajn 
tor  them  a  full  and  nir  consideration  by  fl- 
suraing  the  four  notes,  amounting  to  twice 
as  much  as  Reeves  had  offered. 

There  Is  only  one  question  presented  bv 
the  remaining  assignments  of  error,  inclutf- 
ing  the  flrst,  which  assigns  as  error  the  ac- 
tion of  the  court  in  overruling  the  plain- 
tiff's demurrer  to  claimant's  imswor,  and 
that  is  tho  controlling  question  In  the  case. 
"Was  Baker,  as  surety  for  Stockbridge  & 
Teaguc  on  obligations  that  had  not  matured 
at  tlie  time  of  the  transfer,  such  a  crt'iiitor 
or  otlicr  person  with  a  chiim  as  could  pur- 
chase from  an  insolvent  debtor.  In  order  to 
protect  himwif,  considered  both  as  to 
whether  a  surety  or  a  surety  on  an  obliga- 
tion that  has  not  matured'  is  siich  a  person 
or  creditor?  Would  the  consideration  for 
the  transfer  be  deemed  valuable  in  law? 
Finally,  was  Baker,  the  surety,  a  creditor 
or  other  person  with  a  demand  aeainst  Stock- 
bridge  &  Teague?  It  will  be  onserved  that 
in  the  consideration  of  this  question  we  an* 
not  confined  to  the  word  ^creditor"  alone, 
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as  descriptions  of  the  class  of  persons  pro- 
tected by  tne  Statute ;  for  the  language  of 
the  Statute  Is,  "creditors,  purchasers,  or  otiier 
persons."  Rev.  Stat,  art  2465.  If  a  credi- 
tor or  other  person  having  a  legal  demand 
against  another  receives  from  his  debtor  prop- 
erty for  bis  claim,  bona  fide,  and  no  more 
than  is  reasonably  sufl3cient  to  pay  the  same, 
he  may  do  so,  because  he  is  a  "creditor"  or 
"other  person"  who  is  protected  by  the  Stat- 
ute ;  the  principle  of  law  being  that,  if  the 
debtor  transfers  the  property  directly  to  the 
person  to  whom  the  law  intends  it  should  go, 
the  conveyance  cannot  be  fraudulent.  And 
the  same  may  be  said  of  the  sales  permitted 
to  stand  where  the  debtor  has  sold  his  prop- 
erty openly  for  a  fair  price,  and  appropriated 
the  proceeds  to  the  payment  of  his  just  ob- 
ligations; so,  also,  where  the  purchaser 
tales  the  property,  and  assumes  and  at  once 
pays  debts  of  the  seller.  The  sole  object  ot 
the  Statute  Is  to  protect  lawful  debts,  claims, 
or  demands;  ana  If  Baker's  liability  on  the 
notes  of  Stockbridge  &  Teague  amounted 
to  a  lawful  debt,  claim,  or  demand  against 
them,  and  the  transfer  was  otherwise  in  good 
faith,  and  In  accordance  with  Uie  principles 
of  law,  often  announced,  authorizlog  the 
creditor  to  receive  property  from  his  debtor 
in  satisfaction  of  his  claim,  then  the  sale 
was  valid.  A  liberal  construction  Is  given 
to  the  words  "creditors  and  others."  Mr. 
Bump,  in  his  work  on  Fraudulent  Convey- 
ances, says:  "The  character  of  the  flaim. 
ir  it  Is  just  and  lawful,  is  Immaterial.  It 
need  not  be  due.;  for,  although  the  bolder 
cannot  maintain  an  action  until  it  Is  due, 
he  nevertheless  has  an  interest  in  the  prop- 
erty as  a  fund  out  Of  which  tlip  ilerauud 
ought  to  be  paid."  Page  503.  And  again  : 
"A  contingent  claim  is  as  Fully  protected  as 
one  that  is  absolute.  A  liability  as  surety 
is  within  the  Statute,  as  much  as  a  liability 
as  principal."  Jbid.  It  is  ^  general  rule 
that  all  claims  arising  from  contract  arc  in 
force  from  the  date  of  the  agreement.  It 
has  been  held  that  a  surety  is  the  creditor  of 
his  co-surety.  HotM  v.  Wiird,  4  ile.  195. 
These  qu^tions  are  ably  discussed  in  the 
opinions  of  Jtutiee  Bronson  in  the  case  of  Van 
Fj/ofe  T.  Seward,  18  Wend.  STO.  In  conclud- 
ins;  the  discussion  of  the  question  whctlier  ap- 
pellant  in  that  case  was  entitled  to  tlie  pro- 
tection of  the  Statute  as  a  creditor  of  Wil- 
liam Seward,  tho  learned  judge  said:  "In 
these  and  all  other  cases  depending  upon  con- 
tract the  person  to  whom  ih«  cagacemeot  Is 
made  is  as  much  a  creditor,  within  tiic  mean- 
ing of  the  Statute,  as  though  lie  had  a  debt 
on  which  the  right  of  action  already  existed, 
iiiere  is  no  reason  why  he  should  uot  be  en- 
titled to  tlie  same  protection  in  the  one  case 
as  in  the  other.  In  the  language  of  Chief 
Juiiticf  yieWon  in  Il&ice  v.  Kurd',  "aitlwugli 
he  cannot  maintain  an  action  on  the  con- 
tract until  it  has  been  violated,  still  he  has 
an  interest  in  the  property  conveyed,  aa  a 
fund  put  of  which  the  debt  ought  to  be  paid. 
In  BonAam  v.  Ta^hr  (Tex.)  16  S.  W.  Rep. 
o^o  (decided  at  the  present  term  of  this 
court),  it  was  held  that  the  fiureties  on  the 
bond  of  a  city  treasurer  had  the  right  to 
protect  themselves  by  injunction  re«ti«inlu$ 
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the  tnamrer  from  paying  over  money,  wbloh 
had  been  niaed  for  city  purpoees  by  taxation, 
to  a  bank  to  which  the  ci^  council  had 
agreed  to  lend  it.  Had  the  sureties  on  the 
ci^  treasurer's  bond  been  compelled  to  await 
action  onti)  their  liability  accrued,  it  would 
have  been  inequitable  and  unjust ;  and  so  if 
Baker  should  be  forced  to  wait  until  the 
maturity  of  tlie  notes  on  which  he  was  surety 
for  Stockbridge  &  Tesene,  and  they  had 
made  default  thereon,  the  goods  to  wbich 
be,  as  well  as  other  creditors,  had  a  right  to 
look  for  the  payment  of  the  debts  for  which 
he  was  bound,  would  in  all  probability  have 
bean  •baorbed  by  tbe  plaintiffs  in  this  oaae 
to  ntJfrfy  thpir  unsecured  notes.  Baker  was 
ft  cndiior  <rf  Stocktuidgo  A  Teague,  muA  as 


entitled  him  to  receive  a  eoflveyance  of  the 
goods  in  controrersy  to  indmmlfy  him 
against  ultimate  liabill^  on  assumption  by 
time  of  the  debts  for  which  he  was  security. 
We  are  of  tbe  opinion  that  tbe  sale  was  also 
complete,  and  not  a  mwtgage  or  conditional 
sale,  and  that  the  title  to  the  goods  vested 
at  ODoe  in  Baker ;  vet,  if  it  had  been  a  mort- 
gage or  cooditlona]  sale,  with  Baker  in  pos- 
session, he  would  have  still  had  the  rigfat  to 
the  poesession  of  the  property  until  the  con- 
ditions had  been  complied  with  or  broken. 

In  either  event  th$jvtlgmtnt  the  court  be- 
Una  in  his  fawr  teaa  right,  and  ahmtld  be 


Adopted  by  BupieaM  Goart,  Mkgr  S«,  1891. 
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BU  W.  HOTT  et  a). 
Tank  HOTT  it  al,  Appt$. 

'(....Pa.....) 

1 .  If  o  trade*mM>k  can  b«  «l»lBiecl  In  the 
■lubpa  of  a  bottle  iBWhtoli  extracts  are  put  op 
for  sale. 

8.  Vo  ezdnsiTe  right  can  be  acquired 
1^  adoption  tn  a  cap  label  for  a  bottle,  which 
was  orislnated  by  a  third  person  and  baa  been 
used  by  him  tor  jean. 

8*  Heithertbe  Miape  of  abox  tn which 
bottlee  of  eztraete  are  pa^ed  'or  pur 
poeea  eC  «Me,  nor  tbe  nwobaokial  arrangemeat 
or  tiie  bottles  tbereln.  ttsubjrat  to  appicprtoUoii 
as  a  trade-mark. 

4.  CoabluiBg  a  label  and  bottle  eannot 
iolHnf^  a  trado-marlc  ir  tbe  B^twrats  use 
of  each  woald  no*  bave  that  effeot, 

(Oetoberl.UM.)i 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Fleas,  Jio.  i,  for 
Philadelphia  Couo^  enjoining  tbem  from  in- 
fringioK  plaintiff's  tradorroark.  Bem-aed, 
Tbe  facts  are  stated  in  Uie  opinion. 
lfemr$.  WilUant.  H^nry  Peace  and  F* 
Carroll  Brewster*  for  appellants: 

It  may  be  seriously  questioned  whether  la- 
bels and  adverUsemeots  as  meie  labels  and  ad- 
Tertisoaento  constitute  trademarks. 

IdtOher  CSoth  t.  Ameriean  Lather  QoUt 
Co.  11  Jar.  N.  S.  518;  Browne,  Trade  marks, 
p.  144. 

Tbe  bottle  is  not  a  trade-mark,  because  it 
is  but  tbe  form  of  the  goods. 

Moorman  y.  Uogt,  %  Sawy.  78;  Browne, 
Trade-marks,  p.  1<^;  Boffistilon  t.  Liiby,  12 
Pat.  OS.  Oax.  188. 

Tbe  shape  and  arrangement  of  the  boxes 
cannot  coasUtute  a  Uade-mark. 

flatiyer  T.  Meyer,  2  Vf.  N.  C.  197;  Browne, 
Trade-marks,  p.  118. 

Plsontiils'  fraud  in  falsely  representing  their 

!ToTa.— For  a  fall.  dlscuasToa  of  the  subject  of 
"Trade-narks."  see  Putnam  Nafl  Co,  v.  Dulany 
(PaJ  n  Ik  B.  A.  SM,  and  easea  referred  to  In  note. 

UL.  a  A. 


cologne  to  be  of  Qerman  origin  bars  their  right 
to  roief. 

mridge  Wait,  A  Abb.  Pr.  144:  Hobbt  t. 
^aneait,  19  How.  Pr.  067;  FMtih^  (Moth  Co. 
V.  Ameriean  Ltather  doM  Uo.^  Limited,  4  De 
O.  J.  &  S.  m;  Morgiin  v.  MtAaam,  86  L.  J. 
Oh.  2S8;  Palnterv.  Barrit,  W  Ptt.  1S6:  Kennff  t. 
OiUet,'MMd.  674;  Laird y.  mof^r,  OBusb.ldl, 
15  Am.  Rep.  707:  Cbnn«ttv.  Reed.  198Maas.  477; 
Manhattan  M^oiiieCo.  T.  W<Mcf,108  U.S.'^IS.  37 
L.  ed.  nWh  StiiSeH  v.  AlboU,  fll  Md.  276, 48  Am. 
Rep.  101;  Pidding  v.  Bow,  8  81m.  477;  Qinter 
V.  KinMi/  T.  (h.  18  Fed.  R*p.  788;  Ftattt  v. 
Barrimta,  10  Han,  4<t7;  Re  Baunion  tt  Co. 
Cox's  Manual.  686  itm. 

For  the  law  on  the  question  of  rimilarity, 
see— 

Spoiiimoode  v.  CTorft,  3  ftandf.  Ch.  628,  7 
L.  ed.  788;  Rvrtridge  v.  Menck,  2  Sandf.  Ch. 
688,  7  L.  ed.  789. 

If  it  appear  that  Uie  marks  used  the  de- 
fendants, though  wtemMing  the  ptainttfrs'  in 
some  respects,  would  not,  probably,  deceive 
tbe  ordinary  mftss  of  purchasers,  paying  ibe 
attenUon  which  such  persons  usually  do  in 
buying  the- article  in  question,  an  injunction 
will  not  be  granted. 

Btmshmia  r.  Cnth,  96  L.  J.  H.  Ch.  504;  Saxo- 
yer  v.  Meyer,  8  W.  N.  C.  197. 
-lite  shape  and  arrangement  of  the  boxes 
cannot  constitute  a  trade-mark. 
'  OUmany,  BuHneweU,  138  Mass.  138. 

A  person  cannot  have  a  riKht  in  liLs  own 
Dame  a?  a  trade-mark,  as  against  a  person  of 
tbe  same  name,  unlebS  tbe  latter's  form  of 
Stamp  or  label  is  sorimilar  as  to  represent  that 
hie  ^pyodA  are  of  the  fohnet^  manufacture. 

Laughman'B  Aj^.  5  L.  R.  A.  o99, 128  Pn.  1; 
Burgeu  «.  Bvrffess,  »  DeG.  M.  &  G.  896;  Com- 
»tocA  V.  White,  81  Barb.  801;  Fab^r  v.  Fnhi-r, 
49  Barb.  867;  DmerKn  v.  Btdger,  101  :Mus«.  S3; 
James  v.  Jamet.  L.  R.  l8  Eq.  481;  Uauiy  v. 
Ouiier,  Sebastian's  Digest,  tiase,  427  (IHTS); 
Meneeiyy,  Meneeltf.  9i  N.'t.  487;  IheKer  v. 
2>ec*«-,  58  How.  Pr.818. 

There  is  no  trade  mark  In  the  sfxe  and  simpe 
of  packages,  boxes,  bollles.  Ial>el8  m-  w nippf^rs. 

OiUotPv.  Eiffrbrook,  47  Math.  4fi1:  ^f""rm.'^^ 
V.  Hege.  8  Sawy.  IB;  ' e^wyef  v.  ileytr,  2  W. 
N.  C.  197. 
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Mttati.  JoBM,  CaMOB  A  Phillip*  ind 
^ohn  G.  Johnson,  for  appellees: 

A  tnao  is  Dot  to  sell  his  owd  goods  under  the 
pretence  that  they  are  the  eoods  d  another 
man;  he  cannot  he  permHlea  to  practice  such 
a  deception,  nor  to  use  the  means  which  con- 
tribute to  that  end.  He  cannot  therefore  be 
allowed  to  use  names,  mu-ks,  letters,  or  other 
indicia,  by  whjk;h  he  may  Induce  purcliasers  to 
believe  that  the  goods  wbich  he  is  selling  are  the 
manufacture  of  another  person. 

Perry  v.  Truefitt,  6  BeaT.  66;  Seiro  v.  Pret 
■ezeade,  h.  R.  1  Ch.  193;  Lmy  v.  Walker,  L.  B. 
10  Ch.  Div.  447. 

The  imitation  of  the  size,  shape,  style,  label, 
ftud  subaiantlai  appearance  of  the  conptainani's 
^oods  by  the  defendant  Is  a  fraud,  and  be  is 
entitled  to  protection. 

WiUiamt  v.  Jt^nton,  3  Boflv.  1. 

Bawyer-T.  Earn,  IFed.  Bop.  34,  decided  that, 
whether  the  complainant  has  a  trade-mark  or 
not,  as  he  was  the  first  to  put  up  Uuing  forsale 
in  the  peculiarly  shaped  and  labeled  boxes 
adopted  by  him,  and  as  his  goods  have  become 
known  to  purchasers,  and  are  bought  as  goods 
of  the  complaiDant  by  reason  of  their  peculiar 
^de.  color  uid  label,  no  person  has  the  right 
iDDsethecompUunant'sformof  package,  color 
or  label  ox  any  imltaiton  thereof  in  such  a 
manner  as  to  mislead  purchasers  into  buying 
goods  for  those  of  complainant,  whether  they 
are  better  or  worse  iu  quality. 

A  party  will  be  protected  from  the  imitation 
of  Uie  packages  peculiarly  designed  and  shaded 
for  the  purpose  of  dlsUDguishing  his  goods  and 
from  the  imitation  in  color,  design,  style  and 
lettering  combined  of  the  labels  used  to  mark 
such  packages  when  put  on  the  market. 

GarbMe  Soap  Co.  t.  3%onp»pH,  26  Fed.  Rep. 
625. 

Where  a  plaintiff  has  been  In  the  habit  of 
packing  his  goods  in  a  peculiar  snddistioetiTe 
manner,  he  will  be  entitled  to  restrain  another 
from  Imitatfau;  his  packages. 

Sebastian,  Trade-marks,  p.  355.  Bee  also  Id. 
p.  113. 

Where  a  person  uses  his  own  name'for  the 
purpose  of  fraud.  If  satisfactory  evidence  of 
fraudulent  intention  can  be  produced,  such 
unfair  conduct  will  be  restrahied.  even  though 
the  free  use  of  the  man's  own  name  m^rhe 
thereby  hindered. 

Sebastian,  Trade-marks,  pp.  36,  233;  Dun- 
naehie  v.  Toung  d  Sont,  Ct.  Sess.  Oas.  4th  Ser. 
X.  874;  OhurUm  v.  Douglat.  Johns.  V.  Ob.  174; 
miia  V.  Baa,  8  Phila.  281. 

A  man  may  lose  the  right  to  usehls  own  name 
in  a  particular  way  where  others  originally 
have  become  known  to  the  pubUcin  connection 
with  such  porticnloror  spedal  use  of  the  some 
■name. 

England  v.  Nete  York  Pub.  Co.  8  Daly,  877; 
Holnu*,  B.  AH.  V.  Holma.  B.  <£  A.  l^g.  Co.  87 
Conn.3TO;  Jfosiamv.  T/iorUg'*  Cattle  FbodOf. 
h.  R.  14  Ch.  DIv.  763;  Burge$$  r.  Burgm.  3  De 
D.  H.  &  O.  896;  Jama  v.  Jama,  L.  R.  18  Eq. 
<::as.  431;  Begirt  Mfg.  Go.  v.  Bogert  4  S.  Mfg. 
Co.  11  Fed.  Rep.  496;  Landreth  v.  Landreth,  2Si 
Fed.  Rep.  48:  Shawr  v.  Shater,  54  Iowa,  208; 
Ciaj/ton  V.  Bail,  76  L.  T.  7». 

It  is  a  f  raudiUent  act  to  purchase  the  right  to 
use  the  name  of  a  small  maker  because  It 
iSL.  RA. 


happens  to  be  identical  wUh  thtft  <tf  amaleerof 

reputation. 

Sebastian,  Trade  marks,  p.  81,  citing  v. 
Haa.  W.  N.1881.  p.  111.  See  aWo  DmUn  v. 
Detlin.  00  N.  T.  S12:  Grcft  t.  Da^,  1  Bear.  84t 
Lee  V.  SaUy.  L.-R.  5  Ch.  155;  Bogert  Mfy.  Oo. 
V.  Bogert  Mfg.  Oo.  16  Phila.  176,  40  Pbik.  Leg. 
Int.  394;  Bvuia  Cement  Q>.  v.  La  Page.  6  New 
Eng.  Rep.  677.  147  Haas.  300;  Menerlff  v. 
MeneMn,  63  N.  Y.  481.  Taylors,  TisyAir,  £8 1* 
J.  Ch.  355,  Isolso  In  point. 

Willinms,  J.,  delivered  tibe  opinion  of 
the  court : 

The  cases  in  which  a  court  of  equity  will 
interfere  to  protect  a  trade-mark  are  divis- 
ible into  two  classes. .  To  the  first  of  tbcaa 
may  be  referred  those  cases  in  which  the 
trade-mark  has  been  registered  under  a  sys- 
tem provided  by  law  for  the  protection  of 
the  owner  in  its  use.  To  Uie  other  belong 
all  tfaoee  cases  In  which  there  has  been  no 
registration  and  in  which  the  true  ground 
for  interference  is  the  prewntlon  of  fraud. 
In  cases  falling  within  the  first  class,  prop- 
erty in  the  trade-mark  is  shown  the  cer- 
tificate of  registration.  In  those  Belonging 
to  the  second,  the  right  assNted  is  of  com- 
mou-l&w  origin,  and^is  shown  by  proof  of 
the  adoption  and  use  of  the  trade  mark.  Its 
invasion  is  a  fraud  upon  the  owner  and  the 
public,  to  be  restrained  on  principles  of 
common  right.  AH  monopolies  are  odiotu 
and  their  maintenance  In  favor  even  of  in- 
ventora,  la  limited  In  duration.  When  a 
statutory  term  of  protection  is  over,  whatever 
is  valuMile  In  the  subject  of  the  patent  be* 
comes,  aa  does  an  unpatented  invention,  a 
contribution  to  the  punlic  welfare  and  may 
be  freely  used  as  auch.  Competition  is  es- 
sential to  coumierce,  and  within  legitimate 
lines  ahonld  always  be  encouraged..  The 
"survival  of  the  fittest"  is  a  law  of  trade,  no 
less  than  of  the  development  of  living  organ- 
isms ;  and  from  the  struggle  which  deter- 
mines who  and  what  Is  "fittest, **  come  gen- 
eral development  and  progress,  Aa  a  gen- 
eral proposition  It  may  be  said  that  one  may 
imitate  what  is  excellent  in  the  process  ana 
business  methods  of  his  neighbor  as  freely 
and  as  safely  as  he  may  imltote  what  Is  good 
in  his  moral  character,  as  long  as  he  infringes 
no  right  secured  to  him  by  statute,  and  does 
not  fraudulently  personate  him  or  simulate 
his  products.  An  inventor  who  secures  a 
patent  for  his  device  is  protected  In  his  ex- 
clusive right  during  Uie  period  fixed  by  law. 
When  that  period  expires,  his  exclusive  right 
expires  with  it,  and  thereafter  he  stends  on 
DO  higher  ground  than  any  other  citizen  who 
may  desire  to  use  the  tbing  or  combination 
covered  by  the  patent.  The  rules  applicable 
to  trade-marks  are  quite  different.  A  trade- 
mark may  increase  in  value  to  ite  owners  by 
use,  and  the  law  could  not  put  a  time  limit  on 
the  owuer'srighttoit  any  more  than  Iteould 
put  a  limit  upon  his  right  to  use  any  other 
article  of  property.  A  trade-mark  is  not  an 
invention.  It  does  not  relate  to  or  affect  pro- 
cesses of  manufacture  or  mechanical  combina- 
tions. It  is  a  sign  or  mark  by  which  the 
manufactured  articles  produced  by  one  pcr- 
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aoo  or  flrm  or  maker  an  distiagutshable  from 
tboK  produced  by  rival  maoufacturers.  It 
must  be  diatioctive  and  indicate  the  peiBonal 
as  diatlnxuiibed  fran  the  geoffrapbfca]  ori- 
gin of  tlie  article  to  whlob  It  is  applied. 
Zauffhrnan't  App.  186  Pa.  1,  S  L.  R.  A.  6M. 
Tbaa  Sonman.  the  name  of  a  large  tract  of 
land,  cannot  be  appropriated  by  one  of  several 
owners  of  land  within  the  tract,  to  the  ex- 
cl  sion  of  the  other  owners ;  nor  Lackawanna 
Valley,  by  one  operator  In  that  valley,  to 
the  exduaion  of  all  othera.  But  the  trade- 
mmA  must  relate  to,  and  distinguish,  the 
gooda  bo  which  it  is  applied.  For  this  reasoo, 
among  others,  the  size  or  shape  or  mode  of 
construction  of  a  box,  barrel,  bottle,  or  pack> 
age,  in  whidi  goods  may  be  put  is  not  a 
tnde  mark.  If  there  Is  say  new  and  useful 
combination  In  the  construction  of  such  box 
or  package  it. should  be  patented  aa  an  In- 
▼mtifHi  u  the  owner  wishes  to  prevent  others 
from  using  It;  but  such  padcage  cannot  be 
registered  as  a  trade-mark.  A  sign,  device 
or  nurk  originated  and  Id  actual  use  by  an- 
other cannot  be  adopted  and  regist^d.by 
anyone  who  takes  a  fancy  to  ft,  as  bis  trade- 
murk,  and  such  adoption  and  registration 
will  not  confer  a  title  on  blm  who  makes  it. 
It  would  be  an  infringement  upMi  the  orig- 
inal owner,  and  from  tiie  wrong  so  done  no 
valid  title  could  grow.  A  trade-name  may^ 
In  a  general  way,  be  treated  as  a  trade-mark 
and  protected  in  the  same  manner.  When  a 
basineas  has  been  conducted  by  some  {hereon 
or  Arm  under  a  particular  trade-name  until 
the  public  come  to  regard  the  name  as  afford- 
ing an  assurance  of  the  good  Quality  of  the 
article  bearing  It,  the  name  is  a  valuable 
part  of  tbe  business  assets  of  thc^  person  or 
firm  whose  skill  and  integrity  have  won  con- 
fidence for  it.  A  rival  who  should  appro- 
priate tbe  trade-name  to  his  own  use  without 
the  consent  of  the  owners,  and  put  his  goods 
on  tbe  market  bearing  It,  as  though  they 
were  made  by  the  rightful  owner  of  the  trade- 
name, la  guilty  of  a  fraud  on  tbe  public,  and 
a  fraudulent  taking  from  t^e  proprietors 
whii'h  Is,  both  in  Intent  and  effect,  a  larceov. 
But  when  such  rival  puts  bis  goods  on  the 
market  on  their  own  merits  and  imder  his 
trade-name,  his  neighbors  have  no  jusb 
ground  of  compliant  If  he  has  Imitated, 
adopted,  or  improved  upon  their  unpatented 
nielbods  and  processes.  Putnam  Kail  Co.  v. 
Dalaneg  (Pa.)  11  L.  R.  A.  534.  It  only  re- 
mains to  ^ply  these  general  principles  to 
the  case  now  before  us,  so  far  as  they  are  ap- 
plicable to  the  questions  raised  by  the  appeal 
of  tbe  defendant  below.  The  plaintiffs 
ftafm  that  the  front  or  face  label  on  their 
bottles  has  been  registered  by  them  as  a 
trade-mark.  It  is  put  on  obliquely  to  the 
length  of  the  bottle.  It  bears  the  name  of 
tbe  liquid  in  tbe  bottle  thus,  "Hoyt's  Ger- 
man Cologne."  It  also  bears  the  name  and 
residence  of  the  makers,  and  a  reference  to 
tbe  fact  of  Its  registration.  They  also  claim 
tbe  following  unregistered  trade-marks:  a 
bottle,  having  a  depression  or  panel  on  the 
back  aide ;  a  cap  label  over  the  cork  in  the 
bottle;  a  peculiar  mode  of  arranging  and 
pacing  bottles  In  boxes ;  In  the  name  of  the 
article  sold,  via.,  "Hoyt's Oerman  Cologne. 
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Hie  defendants  bave  a  registered  label  or 
trade-mark  which  goes  upon  the  bottle  at 
right  angles  with  Its  lengui,  and  which  con- 
tains the  name  ot  the  liquid,  "Hoyt's  £^p- 
tlan  CJologne, "  with  a  view  of  a  pyramid  and 
the  bead  of  the  Sphinx ;  with  the  names  and 
residence  of  the  makers,  and  a  reference  to 
its  registration.  The  learned  Judge  of  the 
court  below  held  that  P.  Hoyt  of  the  defend- 
ant firm  had  a  legal  right  to  use  bis  own 
name  In  his  business,  and  that  he  could  not 
be  mjolned  from  using  it  upon  goods  pro- 
duced by  himsell  The  correctness  of  this 
holding  Is  not  raised  by  the  defendant's  ap- 
peal. The  learned  judge  also  beld  that  the 
defendant's  trade-maik  or  label  was  not  an 
infring«nrat  upon  that  of  the  plainti£b, 
whether  considered  by  Itaelf  or  in  connection 
with  the  champagne  shaped  bottles  on  which 
It  was  <nigina1Iy  used  by  tiie  defendrate. 
This  also  must  be  regarded  as  settled  for  th^ 
purposes  of  this  Appeal,  since  the  plaintiffs 
nave  not  appealed,  and  the  defendants  can- 
not, from  this  ruling.  Then,  too,  the  evi- 
dence shows  very  clearlv  that  the  bottle  with 
tbe  depression  or  panel  on  the  back  side, 
which  Doth  parties  are  now  nstng,  Is  a  stock 
bottle  to  which  neither  of  them  oas  any  ex- 
clusive right,  and  which"  la  freely  sold  by 
manufacturers  to  all  who  apply.  This  bottle, 
as  we  have  already  seen,  is  not  a  trade-mark. 
Xt  is  not  registered  and  it  is  not  capable  of 
registration.  It  i«  in  oommon  use,  open  to 
the  purtdiase  and  use  trf  all  who  may  fancy 
Its  shape,  in  the  sftme  manner  as  the  otber 
stock  bottles.  The  cap  label  was  not  origin- 
ated by  tbe  plaintiffs  and  docs  not  belong  to 
them;  It  was  devised,  according  to  tbe  un- 
contradicted testimonv,  by  Dr.  David  Jayne, 
a  Philadelphia  chemist  and  dealer  in  medi- 
cines, and  was  used  by  bini  and  his  succes- 
sors for  years  before  and  sjnce  the  plaintilTs 
assumed  to  adopt  it  as  Uielr  own.  Their 
adoption  of  his  cap  label  gave  than  no  title 
to  it.  The  mechanical  arrangement  of  the 
bottles  in  boxes  la  neltlier  an  invention  nor  a 
trade-mark.  .  If  tJie  box  is  An  invention,  and 
others  are  to  be  prevented  from  using  it,  the 
plaintiffs  shQula  have-  secured  a  patent  for 
it.  Wlthoht  letters-patent  they  have  no  ex- 
elusive  property  in  toe  shape  or  construction 
of  a  box.  "Whatever  one  manufacturer  or 
trad^man  may  do  to  Increase  the  safety  of 
his  goods  in  transportation,  or  to  display 
them  advantageously  upon  alielves,  counters, 
or  in  show  windows,  is  simply  a  good  ex- 
ample or  model  for  the  public  which,  anyone 
Interested  may  imitate  with  impunity.  The 
debatable  ground  presented  by  this  appeal 
Is  thus  seen  to  be  very  narrow.  It  may  be 
learned  to  tbe  best  advantage  by  considtiring 
the  language  of  the.eourt  below  and  the  form 
of  the  decree  made.  The  decree  did  not  hold 
the  defendants'  label  to  be  an  infringement, 
or  deny  the  defendants  the  use  of  their  name. 
On  the  contrary  the  learned  judge  said :  "  The 
defendants  have  also,  we  think,  the  right 
to  use  the  label  placed  on  the  sides  of  tlieir 
bottles."  IF  they  made  coloinie  and  soM  in 
bottles  Biich  a3  tney  used  .it  first,  with  their 
labels  upon  them  having  the  name  "  Hoyt's 
Egyptian  Cologne,"  and  tiie  pyramitJ  and  Ihc^ 
h^  of  tbe  Sp&inx,  and  the  oamea  and  i-esi- 
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dence  of  the  makM,  they  were  excreising  a 
clear  legal  right  and  could  not  be  enjoinM. 
"  But, "  the  decree  oontinBes,  the  "defendants 
must  he  enjoined  from  putting  up  and  offer- 
ing for  sale  cologne  In  the  hottles  described 
in  the  hill,  with  the  labels  thereon."  This 
is  the  decree  apiwaled  from.  The  court  held 
that  the  defeodaDts'  label  was  no  infringe- 
ment,  and  was  lawfully  used  on  a  stock  bottle 
with  a  champagne  bottle  shapte.  But  if  the 
same  label  was  used  on  another  stock  bottle 
having  a  panel  on  the  back  side,  It  became 
an  tn^ingement  because  of  the  shape  of  the 
bottle  on  which  It  was  placed,  ana  the  use 
of  the  label  on  such  s  bottle  must  be  prevented 
by  injunction.  As  both  styles  of  bottle  were 
apoa  to  the  public,  as  stocK  boules.  the  label 


waS  as  lawfo!  upon  one  of  th^m  aa  Upon  tlife 
other.  The  plaintiffs  could  no  more  acquire 
an  exclusive  right  to  a  stock  bottle  by  priority 
of  use,  than  they  could  acquife  an  exclusive 
right  to  Dr.  Ja^ne's  cap  label  by  being  the 
first  to  appropriate  It  without  Ms  knowledge 
or  consent.  Adopting  the  conclusions  of  the 
learned  judge  that  the  label  of  the  defend- 
ants did  not  infringe  upon  that  of  the  plain- 
tiffs, and  that  the  defendants  had  a  legal 
right  to  use  iheir  own  names  in  their  busi- 
ness, we  cannot  sustain  this  decree. 

It  is  accordinglr  set  aside;  and  as  no 
grouud  of  equitable  relief  appears  upon'tlie 
record  before  U9,  the  HU  i*  dim^$ed  at  the 
cost  of  the  appellee. 


DELAWARE  <;HANC£RY  COURT. 


Miriam  E.  HOORB 

V, 

Samuel  W.  DARBY  et  at. 


Thomas  H.  MUOHE,  Intetveaor. 

(-...Del.  cb  ) 


■lutr*  M  tenant)  In  oommos 
la  tiM  proeeed*  of  land*,  tbe  ngbt  to  the 
pooNnloo  of  vhlob  Tested  hi  her  after  the  pawnee 
of  the  Harried  Woman^  Acts,  and  wbJoh  have 
been  aoLd  uoder  direotlon  of  court  for  partttJou, 
will  not,  at  the  requMt  of  ber  buBtmnd.  be  Id  retted 
tar  his  beaeflt,  but  it  will  be  paid  to  her  abeolutelr. 


S 


(September  21,  1880.) 

Urr  brought  in  Kent  County  for  partition 
of  certain  real  estate.  On  intervening  par- 
tition petition  by  tbe  husband  of  one  of  the  co- 
owners  to  have  her  share  of  the  proceeds  of 
sale  invested  for  his  benefit.  FeHaon  denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  Nathaniel  B.  Smithera.  Sr..  for  in- 
tervenor. 

Meaira.  Richard  R.  Kenn^  and  Ed- 
ward  Rldso^.  contra: 

Tbe  Harried  Woman's  Acts  are  remedial 
statutes  and  should  be  so  construed  as  to  ad- 
vaoce  the  remedy  and  effect  Uie  object  intended 
to  t>e  accomplished  by  the  X^e^slature. 

BilUnm  v.  Baker.  38  Barb.  848;  ^ohnee  v. 
Joknet,  8  Dow.  10. 

As  the  law  now  stands  In  our  State,  the'rigbt 
of  tbe  husband  to  be  tenant  by  tbe  curtray  of 
his  wife's  lands  Is  dependent  upon  the  fact  not 
only  that  the  issue  should  be  born  alive  during 
coveriure,  but  also  that  tbe  wife  should  be 
seised  of  the  lands  at  the  time  of  her  death. 

Any  alienation  of  tbe  lands  during  the  life  of 
tbe  wife  must  necessarily  defeat  the  right  of 
tenancy  by  the  curtesy  in  the  husband. 

Oram  v.  Lobdale,  decided  in  the  Court  of  Er- 
rors and  Appeals  of  this  State  at  tbe  January 
Term.  A.  D.  1881  (not  yet  reported):  Breeding  y. 
Davie.  77  Ya.  689;  Beach  t.  MUler,  61  111.  m-. 


B(tl  T.  Chamber^.  80  Mich.  422;  SetgM  7.  Bead, 
18  Barb.  1S9;  BiUingt  v.  Baker,  88  Barb.  843; 
Pool  V.  Blakie,  58  HI.  4W;  Forbea  v.  Sweeey,  8 
Neb.  590;  Conerdaley.  Gorman.  4  Houst.  (Del.) 
634;  Johnet  v.  Johnee,  8  Dow.  liT:  Stewart  v. 
Bm,  60  Hiss.  77B;  Greenwich  Nat.  Bank  r. 
HaU.  11  R.  1. 134;  SiUbu  v.  BvUot*.  10  AHen, 
94;  BmA  T.  Friet,  18  N.  J.  Eq.  205;  Bearlev. 
Greenbank,  8  Atk.  005-710. 

SaaUbnry,  Oh.,  delivered  the  following 

opinion : 

Miriam  E.  Moore  baa  filed  her  petition  In 
this  court,  praying  for  partition  between 
her  and  her  two  brothers,  Samuel  W.  Darby 
and  John  C.  Darby,  of  lands  situate  in  Mis- 
pillion  and  South  Murderhlll  Hundreds,  for- 
merly belonging  to  Samuel  Warren,  senior. 
One  of  these  tracts  of  land  contains  about 
700  acres ;  one  other  contains  something  over 
300  acres,  and  a  third  txact  ooatalns  upwards 
of  180  acres. 

Samuel  Warren,  senior,  died  in  1848.  Bv 
his  will,  admitted  to  probate  November^ 
1848,  he  devised  as  follows: 

**  Fburth.  I  give  and  devise  to  my  beloved 
wife,  Miriam,  for  and  during  the  term  of 
her  natural  life,  without  impeat^ment  of 
waste,  all  that  farm  ta  tract  of  land  with 
the  appurtenances  situate  in  Hisplllion 
Hundred,  Kent  County,  and  State  ol^  Dela- 
ware, being  the  Mansion  Farm  on  which 
Solomon  Townsend,  senior,  and  Solomon 
Townsend.  juolor,  lived  aud  died,  and  now 
In  the  tenure  of  Abner  Wootcrs,  and  contain- 
ing six  hundred  acres  more  or  less:  and 
from  and  immediately  after  the  death  of  my 
said  wife,  I  give  and  devise  the  said  farm 
or  tract  of  land  With  the  appurtenances  unto 
Solomon  Townsend  Warren  and  John  W. 
Hall  and  their  heirs  for  and  during  the  nat- 
ural life  of  my  daughter  Mary  Darby,  now 
the  wife  of  John  M.  Darby,  upon  trust,  to 
receive  the  rents  and  profits  thereof  and  to 

Say  the  same  to  my  said  daughter  Mary 
nring  her  natural  life,  for  her  sole  and  sep- 


NOTC— A  husband's'  Initiate  right  of  curtesy  Is  I  Married  Woman's  Act  Bee  note  to  AlOMander  r. 
not  a  vested  riirbt  t»it  mar  be  taken  awajr  or  im-  Alexander  (Va.)  1 1*  B.  A.  12S. 
paired  by  statute.  It  Is  done  awar  wltb  1^  tbe ' 
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Kite  uM,  notbwitiutandln;  her  oovertore,  free 
from  the  debts,  management,  power,  oootrol 
«f  her  now  busband  tie  said  John  M.  Dart^ 
or  of  any  other  husband  by  her  hereafter  to 
be  taken,  and  the  receipt  of  the  said  Mary 
lione  from  time  to  time  to  be  »  miffieient 
diacharge,  mad  after  tbe  death  of  my  said 
daughter,  1  give  and  devise  the  farm  or  tract 
of  Und  afiM-eeaid  with  the  appurtenanoes 
unto  the  heirs  of  my  said  dau^ter  Mary  ia 
fee  simple  abaoiute,  clear  and  discharged 
from  the  trust  aforesaid.  .  . 

"f^.  I  jcive  and  devin  unto.  Solonion 
Ttfwitaad  Warren  and  John  W.  Hall  asd 
tbeir  heirs  for  and  during  the  natural  life  of 
my  daughter  Mary  Dart^.  now  the  wife  of 
John  M.  Darby,  the  farm  or  tract  of  land 
which  I  purchased  of  Dr.  Alexander  Lowber 
■ear  Fiederica  containing  five  bnndred  acres 
more  or  leas  with  the  appurtenance*  upon 
tnist,  to  receive  tbe  rents  snd  profits  thereof 
ud  to  pay  the  same  to  mv  said  daughter 
Xary  during  her  natural  fife,  for  her  sole 
ud  separate  use,  not  withstand  tug  her  cover- 
ture, free  from  the  debts,  management,  power 
or  control  of  ber  now  husband,  the  saiu  John 
JL  Darby,  or  of  any  other  husband  by  her 
hereafter  to  be  taken,  and  the  receipt  of  the 
■Bid  Ibiry  alone  frtnn  time  to  time  to  be  a 
iofficient  discharge.  And  after  the  death  of 
taj  said  daughter,  I  give  and  deviBe  the  faun 
or  tract  of  luid  aforesaid  unto  the  heirs  of 
my  said  daughter  Mary  In  fee  simple  abso- 
late,  clear  and  disduuKod  ftom  the  trust 
afoKsaid." 

The  tmct.of  land  in  Mii^iilllon  flnadred, 
H  appears  from  tiw  retnm  of  tbe  frediolderB. 
in  fact  contains  about  700  acres  of  land  and 
the  two  tracts  In  South  Murderkill  Hundred 
cnttain,  aa  appears  by  said  report,  some- 
thing  over  40u  acres.  This  discrepancy  be- 
tween the  will  of  Samuel  Warren,  senior, 
ud  tbe  rqmrt  of  the  freeholders  Is  not  ac- 
cooDted  tor  by  any  proof  in  the  cause,  but 
the  discrepancy  is  immaterial,  as  there  Is 
so  doubt  that  tbe  land  nwntloned  in  the 
will  above  recited  and  the  land  of  which 

rition  is  sought  are  the  same.  Thomas 
Moore  has  Bled  his  petition,  therein 
Mating  that  he  intermarried  vith  the  said 
Kiriaa  B.  Hoore,  the  petitioner  in  the  pro- 
neding*  tor  partition  on  or  about  the  fourth 
day  of  September.  A.  D.  1853,  and  had  by 
ber  Issue  bom  alive  and  thereby  became  ten- 
■at  by  the  curtesy  initiate  of  tbe  lands  of 
vkia  she  was  seised  for  and  during  said 
onertnre,  and  tiwt  as  said  tenant  by  the 
eartesy  initiate  in  the  lands  of  his  said  wife, 
Miriam  E..  he  has  been  Infimued  and  be- 
liens  that  he  has  an  intoest  and  Is  entitled 
to  be  made  a  party  to  said  proceedings  in 
dancery  and  be  therefore  prays  that  he  aa 
bcr  husband  may  be  made  a  party  thereto. 

He  was  made  a  party  by  the  consent  of 
tbe  solicitoTs  for  tbe  plaintiff  and  defendants 
Rcpectively. 

The  freeholders  appointed  to  make  parti- 
tios  of  tbe  Isnds  have  reported  that  the  same 
ttnaot  be  divided  without  detriment  to  the 
puties  entitled  and  that  thar  therefore  have 
imraised  the  lands  as  by  Ineir  ccHnmlssiota 
tsey  were  commanded  to  do.  The  lands  in 
np«ct  to  which  partition  is  prayed,  have 
ULfLA. 


been  eold^  the  proceeds  of  -  sale  paid  ibto 
cour^'  and  the  question  is  now  raised  by  the 
solicitors  for  tite-  husband  of  the  petitioner 
whether  her  share  of -the  proceeds  of  sale  shall 
be  paM  to  her  absolutely,  or,<  as'  they  claim 
would  be  proper,  shall  be  ordered  to  be  in- 
vested for  ner  benefit,  the  interest  paid  to  her 
for  life  and  the  prlnoipal  held  to  secure  the 
possible  right  of  the  husband. therein  ^uld 
be  siirvive  the  wife. 

An  estate  by  the  curtesy,  savs  Cruise,  quot- 
ing Littlettm,  vol.  l^'^'l,  of  chap.  1,  title 
5,  p.  107,  is  where  a  man  taketh  a  wife  seised 
In' fee  simple  or  In  fee  tall  general  or  seised 
as  heir  in  special  tail,  and  hath  issue  by  the 
same  wife,  male  or  female,  bom  alive,  albeit 
the  issue  after  dieth  or  Uveth,  yet  if  the 
wife  dies  the  husband  shall  hold  the  land 
during  his  life  by  the  law  of  England. 

And-  a  tenuit  by  the  curtesy  of  England, 
says  filaCkstoDe,  book  2,  chap.  8,  p.  120,  is 
where  a  man  marries  a  woman  seised  of  an 
estate  of  inheritance,  tliat  Is,  of  lands  and 
tenements  in  fee  simple,  or  fee  tall,  and  has 
br  ber  Issue,  bom  alive,  which  was  capable 
of  inheriting  her  estate.  In  this  case  he 
Shan  on  the  death  of  his  wife  bold  the  lands 
for  his  life  as  tenant  by  the  ctrtesy  of 
England.  There  are  four  requisite,  says 
Blackstone,  necossary  to  make  a  tenancy  by 
thecurteav:  marriage,  seisin  of  the  wife,  is- 
sue, and  death  of  the  wife. 

1.  The  marriage  must  be  canonical  and  le- 
gstl. 

3.  The  seisin  of  tlie  wife  must  be  an  actu- 
al seisin  or  possession  (rf  .die  lands ;  not  a 
bare  right  to  possess  which  is  seisin  In 
law,  but  an  actual  possession :  and  therefore 
a  man  shall  not  be  tenant  by  Ute  curtesy 
of  a  remainder  or  reversion. 

8.  The  issue  must  be  born  alive.  The 
hnelmnd,  he  says,  by  the  birth  of  the  child 
bocomes  tenant  by  the  curtesy  initiate,  and 
may  do  many  acts  to  charge  tbe  lands, 
but  his  estate  Is  not  consummate  till  the 
death  of  the  wife ;  which  is  the  fourth  and 
last  requisite  to  make  a  complete  tenant  by 
the  curtesy. 

Miriam  Moore  had  not  the  possession 
nor  tbe  right  to  tlie  posseerimi  of  taeaa  lands 
or  any  part  of  them  until  the  death  of  tier 
mother,  Mrs.  Mary  Darby.  Her  mother  her- 
self had  not  tbe  right  to  their  possession  in 
her  lifetime,  but  the  right  to  their  possession 
duringher  lifetime  was  in  Solomon  Town- 
send  Warren  and  John  W.  Hall  and  their 
heirs  during  her  lifetime.  The  right  to  the 
possession  of  Miriam  E.  Moore  to  any  portion 
of  these  lands  did  not  accme  until  tbe  death 
of  her  mother,  Mrs.  Darby,  whldi  occnrred, 
as  Mr.  Moore  states  in  his  petition,  on  or 
about  the  37th  day  of  January,  A.  D.  1888. 
At  this  period  her  children  Miriam  E.  Moore, 
Samuel  W.  Darby  and  John  C.  Darbv  be- 
came entitled  to  the  possession  of  the  lands 
under  tbe  will  of  their  grandfather  Samuel 
Warren,  senior. 

Before  that  day  and  before  Miriam  E. 
Moore,  and  of  course  before  her  husband, 
Thomas  H.  Hoore.  could  become  entitled  to 
any  portion  of  said  lands,  the  J:«gislatiire  of 
Delaware  had  in  effect  aboHsbed  the  right  of 
a  tenant  by  the  curtesy  Initiate  In  this  State. 
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lo  fact,  tanracy  by  the  curtesy  of  fioglaod 
and  tenoD^  by  the  curtesy  u  theretcrfore  ex- 
isting in  I>eUware  ceased  to  exist. 

But  to  consider  the  law  in  raference  to  this 
subject  Independently  of  our  Acta  of  Assem- 
bly, a  man  was  not  entitled  to  tenancy  by  the 
curtesy  nor  awoman  to  dower  out  of  a  rever- 
sion or  s  remainder  expectant  upon  an  estate 
of  freehold ;  but  upon  a  reversion  expectant 
upon  an  estate  for  years  both  of  these  rights 
(uf  dower  and  of  curtesy)  accrue,  tor  the 
poBsesaion  of  tbe  tenant  for  years  constitutes 
a  legal  seisin  of  the  freehold  in  reversion. 
1  Slmrswood's  Bl.  bk.  3,  chap.  8.  d.  126; 
Btoughton  v.  Ldgh,  1  Taunt.  410;  Dt  Qrmi  v. 
Bi<^ardaon,  3  Atk.  470;  ^oeSme  t.  ^w- 
flKiR,  8  Wils.  021. 

The  right  the  husband  acquires  by  mar- 
riage in  the  lands  of  the  wife  is  thus  stated 
in  vc^.  8,  p.  181,  of  Kent's  Commentarlee. 
Laciy's  edUion  1889:  "If  the  wife,  at  the 
time  of  marriage,  be  seised  ai  an  estate  of 
inheritance  in  land,  the  husband,  uikh)  tbe 
marriage,  becomes  seised  of  the  mnbold 
jure  vecorit,  and  he  takes  the  reals  and  profits 
during  their  joint  lives.  It  is  a  freehold 
estate  in  the  husband,  since  it  must  continue 
during  tieir  joint  lives,  and  It  may,  by  poe- 
sibility,  last  during  his  life.  It  will  be  an 
estate  in  bim  for  the  life  of  the  wife  onlv, 
unless  he  be  a  tenaot  by  the  curtesy.  It  will 
lie  an  estate  in  him  for  his  own  'life,  if  he 
dies  before  his  wife,  and  in  that  event  she 
t^es  the  estate  again  in  her  own  right.  If 
the  wife  dies  befoie  the  husband,  without 
having  bad  issue,  bar  heirs  immediately  suc- 
ceed to  the  estate.  If  there  has  been  a  child 
of  the  mairiage  born  alive,  the  husband 
takes  the  estate  absolutely  for  life,  as  tenant 
by  the  curtesy,  and  oo  his  death  the  estate 
goes  to  the  wife,  or  her  heirs,  and  in  all 
these  cases,  tbe  emblements  growing  upon  the 
land  at  the  termination  of  Uie  husband's  es- 
tate go  to  him  or  bis  representatives. " 

If  daring  her  life  real  estate  is  converted 
by  operation  of  law  into  personal  estate  the 
oonversion  will  be  treated  as  her  own.  Or*' 
ham  T.  DiddtiKn,  8  Barb.  Ch.  170,  S  L.  ed. 
861. 

Tbe  rents,  issues  and  profits  oi  the  wife's 
lands  accruing  during  ooverture  belong  ab- 
solutely at  common  law  to  the  husband. 
How  effectually  these  common-law  rights 
of  the  husband  had  been  chnngcd  by  the  Stat- 
utes of  this  State  will  appear  bv  reference  to 
those  Statutes,  and  here  I-will  remark  Uiat 
Uwse  Statutes,  are  remedial  in  character  and 
must  be  ocmstrued  by  courts  so  ae  to  effectu- 
ate tlie  intention  of  the  Legislature  so  far  as 
the  same  can  reasonably  and  property  be 
done. 

Our  -flrst  Statute  upon  this  subject  was 
passed  March  17,  1865,  and  provided  "that 
the  real  estate,  mortgages,  stocks  and  silver 
plate  belonging  to  any  married  woman  at 
the  time  of  aa:  marriage,  or  to  which  idie 
may  become  entitled  at  any  time  during  her 
coverture,  shall  remain  and  continue  to  be 
her  sole  and  separate  property,  and  shall  not 
be  subject  to  the.  disposition  of  her.  husband 
by  alienation;  transfer,  assignment  or  other- 
wise: or  be  liable  to  the  debtd  or  omtraots 
of  her  husband,  except  where  such  debts  are 
13  L.  R.  A. 


judgments  recovemd  against  bin  for  her  lia- 
bilities before  marriage:  provided,  that 
nothing  In  this  section  shall  be  construed  to 
sntiuBlce  the  wife  to  sell  or  otherwise  dis- 
pose iA  her  real  estate,  mortgages,  stocks  or 
silver  plate  without  her  husband's  consent, 
evidenced  by  writing  under  his  hand  and 
seal,  or  to  authorize  her  to  create  any  Incum- 
brance upon  her  real  estate,  or  to  dispoee  of 
the  rents,  issues  and  profits  thereof,  or  the 
interest  upon  her  m(H■^;sgea,  or  dividends, 
or  other  income  arising  from  her  stocka, 
without  his  oonsent,  evidenced  In  the  same 
manner;  and,  provided  further,  that  noth- 
ing herein  contained  shall  be  construed  to 
anect,  in  any  manner,  the  rights  of  the  hus- 
band (if  he  survive  the  wife),  as  tenant  by 
the  curtesy  in  the  real  estate  of  his  wife. " 

The  Act  to  secure  to  manried  women  cev- 
tain  <rf  their  own  eaminge,  p.  W,  vol.  14, 
has  no  relation  to  the  eaae  befove  ttw  court. 

By  an  Act  for  the  protection  of  married 
womwi,  passed  April  9,  1873,  vol.  14,  p. 
688,  g  1,  it  was  provided  "that  the  mU  and 
personal  property  of  any  female  who  may 
hereaftw  marry,  and  which  she  ^all  own  at 
the  time  of  her  muriage,  or  that  any  female 
now  maiTied  may  reoetve  by  gift,  grant,  de- 
vise or  bequest  from  a«y  person  other  than 
her  husband,  shall  be  her  sole  and  eeparate 
property,  and  the  rents,  issues  and  profits 
thereof  shall  not  be  aubject  to  the  disposal 
of  her  husband  nor  liable  for  his  debts. " 

This  last  Act  was  amended  March  17,  1876, 
by  striking  out  said  first  section  and  insert- 
ing among  other  things,  in  lieu  tliercof: 
"  Section  1.  That  the  real  and  personal  prop- 
erty of  any  married  woman,  which  has  been 
heretofore  acquired,  is  now  held,  or  whidi 
Bi>e  may  hereafter  acquire  in  any  manner 
whatsoever,  from  any  person  other  than  her 
husband,  shall  be  her  sole  and  separate  prop- 
erty, and  tbe  rents,  issues  and  profits  there- 
of shall  not  be  subject  to  tbe  dispell  of  her 
husband,  nor  liable  for  his  debts. " 

These  are  tlie  portions  of  our  Acts  properly 
known  as  Married  Women's  Acts  having  re- 
lation to  the  question  now  before  me.  Re- 
garded as  remedial,  and  construed  so  as  to 
advance  the  remedy  and  effect  the  object  in- 
tended to  be  accomplished  by  the  l.egis1atiurp, 
what  are  their  effects  in  the  case  before  me? 

Mrs.  Miriam  E.  Moore  was  not  entitled  to 
the  possession  of  these  lands  or  any  portion 
of  them  until  tbe  27th  day  of  January,  A. 
D.  1888,  the  day  of  the  death  of  Mra.  Duby. 
and  the  day  on  which  the  estates  of  Solomon 
Townsend  Warren  aod  jhhn  W.  Hall,  trus- 
tees thereof,  expired.  Thomas  H.  Moturehad 
not  then  and  has  not  since  had  any  estate  and 
no  interest  In  said  lands.  He  has  not  had 
the  legal  right  to  enter  upon  or  into  tbe  pos- 
session of  said  lands  for  any  purpose  what- 
ever; he  is  not  entitled  to  tbe  perception  of 
the  rents  and  profits  of  said  lands  or  any 
part  tiicreof  during  the  lifetime  of  his  wife; 
he  itas  no  estate  by  tbe  curtesy  initiate  there- 
in ;  he  is  entitled  only  to  the  possibility  of 
entering  into  the  posseSBion  of  his  wife's  in- 
terest therein  and  enjoying  the  possession 
thereof  during  his  lifetime  in  case  he  sur- 
vives his  wi^,  and  In  case  no  partition 
theteot  be  made  between  tbe  touati  in  oom- 
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sen  tliereof,  ud  uhleaB  the  conv^nfon  of  tiie 
vife'B  interest  therein  iato  money  be  in  fact 
and  in  law  not  u  abaolute  conversion,  but 
sqnallfled  conversion  only.  Would  such 
smnnisictt  of  luid  Into  numej  under  tiiese 
drcamsunceB  have  the  effect  of  lecarlng  to 
Itomas  H.  Moore  the  preserratlon  and  en- 

ioyment  of  the  principal  sum  of  money  ad- 
ndnd  as  the  value  of  the  wife's  interest 
D  be  lands  under  the  proceedings  in  parti- 
tioo  ia  this  cause? 

The  doctrine  of  conversion  was  thus  stated 
by  an  eminent  English  equity  tudee  !n  a 
lesdinj;  case  upon  this  subject  "Hotbing  is 
better  settled  tlian  this  principle,  that  money 
diTccted  to  be  employed  in  the  purchase  of 
IiikI,  and  land  directed  to  be  sola  and  turned 
into  money,  are  to  be  considered  as  that  spe- 
cies of  property  into  which  they  are  directed 
to  be  oonverted  and  this,  in  whatever  man- 
ner ttke  directlw  ia  given,  whether  by  will, 
br  way  of  contract,  marriage  articles,  aettle- 
meot,  or  otherwiaa ;  and  whether  the  money 
il  actually  deposited,  or  (miy  covenanted  to 
be  paid.  Whether  the  laud  ia  actually  cod- 
veyed.  or  only  agreed  to  be  conveyed,  the 
ownerof  the  fund,  or  the  contracting  parties, 
may  nuke  land  money,  or  money  land.  The 
cases  establish  this  rule  universal ly."  See  1 
Pom.  Eq.  Jnr.  %  161.  and  authorities  cited. 

The  principle  properly  applicable  to  this 
caK  was  decided  by  the  superior  court  at  its 
fall  session  in  1874  in  the  case  of  State,  for 
tktumof  SamuU  D.  Owrdate,  Tersua  BanatU 
B.  Gorman  and  othera. 

The  ootut  decided  In  that  case  that  under 
the  Act  for  Married  Women,  passed  In  18<RI, 
a  wife's  interest  In  a  recogoizan(%  in  the  or- 
gan's court  on  the  assignment  of  the  real 
Mate  of  a  deceased  father  cannot  be  attached 
Ita  the  debts  of  her  husbaad,  except  for  such 
H  are  properly  provided  for  In  It. 

Id  that  case  the  court  said :  tboy  cou- 
sidered  that  It  would  be  contrarr  to  Uie  spirit 
sod  policy  as  well  as  the  Intention  of  the 
SMQte  cf  IMS,  for  the  benefit  of  married 
women  to  now  hold  that  a  wife's  sole  and 
aeptiste  interest  In  the  real  estate  of  her  de- 
tttsed  father  secured  by  recognizance  in  the 
ttp^'*  court  may  be  attached  for  the  debt 
cf  her  husband  except  such  debts  as  are  spe- 
dslly  provided  for  in  it.  JtVenoA  r.  Brwbtt 
4HoMt.  (DeL)  6M. 


It  T  understood  fbe  argtnneBt  of  th»  •oHol- 
tors  for  Thomas  H.  Moore,  the  husband  of 
Miriam  E.  Moore,  It  was  that  the  conversion 
of  the  interests  of  Mn.  Moore,  and  her  broth- 
ers by  a  decree  of  a  court  of  chanodry  of 
the  real  estate  belonging  to  them  in  common 
was  not  a  Mmveraton  out  and  out,  (mt  a  spe- 
cial oonversion  for  the  purposes  of  partition 
only;  and  that  the  share  of  Mrs.  Moore  in 
the  amount  of  th6  sales  of  the  lands  made- 
under  the  order  of  the  court  In  this  partition 
cause  should  not  be  ordered  paid  to  her  ab- 
solutely, but  that  she  sbonid  be  required  to 
give  security  for  her  proportion  of  such  sale,  ■ 
so  that  in  case  her  husband  should  survive 
her  that  amount  should  be  secured  so  that 
her  husband.  In  case  be  should  survlre  her, 
might  tHtve  the  enjoyment  of  it  during  his 
life  as  tenant  by  the  curtesy  therein. 

The  position  of  the  counsel  for  Mr.  Moore 
is  not  in  my  opinion  tenable.  It  is  not  sup- 
ported by  a  proper  consideration  of  our  Acts 
of  Assembly  In  referenee  to  the  estates  of 
married  women,  or  of  the  doctrine  of  oon ver- 
sion  as  supported  by  adjudged  cases. 

Partition  of  estates  held  in  common  is  a 
necessary  Incident  of  such  estates. 

Where  'such  estates  cannot  in  fact  be  di- 
vided between  tenanU  in  common  the  law 
requires  that  they  shall  be  valued  In  money, 
and  that  such  Taluatlon  shall  ba  returned  to 
this  court  by  the  freeholders  appointed  to 
make  partition  or  valuation.  Huch  valuation 
being  returned  to  the  court,  its  duty  is  tn  de- 
cree a  sale  by  a  trustee  to  be  appointed  for 
that  purpose,  the  trustee  making  sale  undw 
the  authority  of  his  appointment  for  that 
purpose.  It  is  the  duty  of  the  court  to  de- 
cree the  payment  to  each  tenant  !n  common 
subject  only  to  costs  and  liens  against  them 
respectively. 

No  decision  contrary  to  the  principles  here 
announced  has  been  made  by  me  since  I  have 
exercised  the  duties  of  chancellor,  and  none,  , 
I  presume,  have  been  made  to  the  contrary, 
bv  any  of  my  predecessors  in  office  when 
their  attention  has  been  properly  called  to 
the  provisions  of  our  Aj^  of  AssemUy  In 
respect  to  the  rights  of  married  women. 

Let  a  decree  he  drawn  tm  the  payment  to 
Mrs.  Moore  of  her  share  of  the  proceeils  of 
sale  of  the  lands  held  in  commnk  by  her  and 
her  brothers. 
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tatlons  Id  the  appHoatioa,  nude  wltliout  his 
knowledge  by  the  aoent  ol  the  Insuvw,  alttaoairh 
tbe  latter  woald  tie  boanO  br  the  poller  U  It  were 
notteacinded. 

(February  8, 18BL) 

ERROR  to  tbe  Circuit  Court  for  Lenawee 
County  to  review  a  judgment  in  favor  of 


Hon^fhM  to  Ms  rilnUoM  to  Itf •  fnmniitee. 

UapomlstodiiDed,  bj  tlw  Calae  a^  rtmiKln- 
M  iviNUiulaUuiiaof  tbe  a*Hit  of  an  lasaianoe 
mvanr.  to  take  a  poUej  of  taMuiimee  In  the  oooi- 
Mr,  and  to  pay  the  pmriura  thereon,  he  roar  m- 


solnd  the  aontnict.  wid.  In  an  action  airalnet  aocb 
agent, raooverasdamasea  ttaeamoaot  ottbepto- 
miumsopald.  Hedden  v.Grlffln.U>HaSB.SSft. 

A  leoent  Maseaehiisetta  case  deotdes  that  where  a 
poUcy  of  iosuranoe  was  obtained  through  trnudu- 
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defeadaot  in  an  action  Imnigfat  to  recover  the 
^  amount  alleged  to  be  doe  on  ■  life  fauurance  p»- 
mtuiD  note.  Jjfimsd. 

The  facts  an  stated  lo  the  opioim. 

Mr.  J.  O.  WioB*.  for  appellant:: 

Suppose  wb&t  defeadaDt  claims  with  r^rd 
to  the  statement  of  bis  occupation  is  true,  and 
tbat  bis  employment  was  embraced  in  the  pro- 
hibited list,  sUll  it  was  no  frandupon  bim,  but 
a  fraud  of  the  aeent  upon  the  Company  and 
should  he  have  died  at  any  time  prior  to  the 
date  of  payment  of  the  note,  bis  beneficiary 
would  have  been  entitled  to  $1,000  and  likewise 
If  the  premiums  had  been  kept  up  ttiereafter. 

Piidritzkp  T.  Supreme  Lodge  K.  of  B.  78 
Hicb.  428;  Temmink  v.  Metropolitan  L.  Int. 
Co.  72  Mich.  888;  Baier  v.  OUo  F.  Int.  Co.  U 
West.  Rep.  438,  70  Mich.  199;  DweUing- House 
Int.  Co.  Y.  Brodie,  4  L.  R.  A.  468,  52  Ark.  11; 
DunboTY.FhMixlM.  (h.  72  Wis.  493;  Kanmt 
Fteteetite  Union  v.  Gardner,  41  Kan.  897; 


Piek^  V.  PActnig  Int.  Go.  119  Ind.  £91;  Cbn- 
tiwnial  Int.  Co.  t.  Pieree,  89  Ean^  896. 

The  only  poarible  reasons  orj^'d  1:^  the  de- 
fendant, Ibat  be  may  escape  the  psyment  of  the 
note,  is  that  the  agent  miedtated  bis  oconpatioa 
in  the  application. 

If  it  was  true,  that  aa  nntruthful  statement 
misrepreaenliDg  Reed's  occupation  was  inten- 
tionally Inserted  in  the  application  bv  Vander* 
burg,  the  policy  was  not  Uiereby  rendered  void. 

Peoria  p.  di  M.  Int.  Co.  v.  HaM,  19  Mich. 
213;  jBtna  L.  8.  F.  T.  Int.  Co.  t.  Olnutettd, 
31  Mich.  268;  North  American  F.  Int.  Co.  t. 
Throop,  22  Mich.  1S9;  Michigan  State  Int.  Co, 
V.  Z>WM,  80Micb.4l;  8eeuritif  Ina.  Go.  v.  Fay, 
22  Micli.  467:  Kitchen  t.  Hartfitrd  K  2m.  Co. 
S7  Mich.  187. 

When  the  agent  fills  up  the  application, 
knowing  or  having  been  properly  infonoed  by 
the  applicant,  of  Uie  facta  demanded  byitfao 
questknu  theieln.  mistakes  In  Uie  application. 


lent  representation  of  tbe  agent,  that  fact  alone  Is 
fluffldent  to  vitiate  tbe  poller,  and  tbe  party  to 
whom  Buob  a  policy  was  issued  eaa  maintain  an  ac- 
tion to  teoover  tbe  premium  so  paid.  TYabandtv. 
UonnecUoutHut.  h.  Ins.  Co.  lax  Moss.  KIT. 

There  seems  to  be  no  valid  reason  wby  tbe  rules 
applicable  to  the  rescission  of  ooatracts  for  fraud 
ur  mistake  should  not  also  apply  to  a  .resclssfon 
sought  by  tbe  iDsorer.  Cooke,LtfeInB.llS«.  citing 
Boare  v.  Bremrldge,  X*.  B.  14  Bq.  KS;  01ot>e  Hut 
L.  Ins.  Co.  V.  Beals,  60  How.  Pr.  SSST. 

Fraud  and  faJee  repreimtatilm  dtylaed. 

Fraud  consists  la  deoeption  praotleed  In  order  to 
mduce  another  to  part  with  property  or  surrender 
fomeIegalrl^t,aod  whioh  acoompllshes  the  end 
desired.  Alexander  v.  Church,  1  New  Eng.  Bep. 
8U,G3CoDn.S61. 

A  representation  Is  to  be  deemed  false  when  the 
facta  fall  to  correspond  with  ite  assertions  or  stlpu- 
latloDs.  If  a  representation  Is  false  Id  a  material 
point,  whether  afftnoatlve  or  promissory,  the  In- 
jured party  Is  entitled  to  rescind  the  contract  from 
tbe  time  when  the  representation  becomes  false. 
OsLCIv.  Code,  M  2^,  3680. 

Sfteta  of  fraud. 

Fraud  avoids  a  oontraot  ab  inUio,  Tltlates  an  oon- 
tiHcts  whether  in  tended  to  operate  against  a  party, 
a  stnuwer,  or  -tbe  pabllo  seaenUy.  Ibe  guilty 
pftcty  cannot  allege  Us  own  fraud  In  order  to  avoid 
his  own  ac^  and  he  may  be  liable  In  damages  where 
real  injury  Is  done.  Tbe  agreement  cannot  be 
adopted  la  part;  all  must  be  disaffirmed,  or  none. 
Foreman  v.  Bigelow,  i  Cliff.  548. 6».  Felts  r.  Walk- 
er, 49  Ooon.  OB.  and  cases  olted. 

Courts  of  equity  hare  undoubted  Jurisdiction  to 
compel  the  surrender  and  cancellation  of  deeds 
where  the  evidence  shows  they  were  obtained  by 
fmud  or  held  for  Inequitable  and  unconscientious 
purposes.  "Walker  v.  Hunter;  27  Qa.  896;  Hay  Ward 
V.  XHmsdale,  17  Ves.  Jr.  111?  HamlRoo  t.  Cum- 
mlnfrs.  1  Johns.  Oh.  137, 1 L.  ed.  8t9;  Van  Doren  V. 
New  Tork.e  Paige.  838.  4  L.  ed.  74S;  Fonda  v.  Sage, 
iS  N.  Y.  187;  McHenry  v.  Hazard, «  N.  Y.  880;  Whlt- 
tingbam  v.  Tbomburgh,  3  Vem.  20S;  De  Costa  v* 
Scandret,  2  P.  Wnu.  170;  Peake  v.  HIghfleld,  1  Buss. 
CS01.  ' 

Burden  0/  proof. 
It  Is  familiar  law  that  a  party  aUegiog  fraud 
should  be  ieqaired,to  prove  It;  theburdeDorpRMf 
is  with  the  atBrmaUT»  Hickman  v.  Trontt  83  Va. 
478;  Beaton  v.  SbaaUln,  14.West  Bep.  8S7.  lli  Ind. 
m:  WhituT.  Trotter.  U  Suudes  *  U.  80,  fiS  Am. 
13  ti.  Ri  A. 


Dec  IIS:  Satterwhite  v.  Hloks,  Busb.  L.  1C6.  57  Am. 
Dec.  m;  Matthews  v.  Crockett.  66  Va.  394;  Mitchell 
V.  Deeds,  40  111.  4M:  Stewart  y.  Severance.  48  Mo. 
822;  Hempstead  v.  Johnston,  10  Ark.  ISt,  63  Am. 
Deo.  458:  Jonas  v.  -Divge,  84  Va.  685:  Wallace  v. 
Mattlcu,  US  Ind.  89;  Crawford  v.  Harlow,  10  West, 
Bep.  78. 92  Mo.  480;  Bostwiok  r.  Benjamin,  03  MliA. 
209, 15  West.  Bep.  823. 

It  may  be  further  obserred  that  slight  proof  ts 
neceesary  to  establish  proof  of  fraudulent  intent 
between  parties  wtaooccupv  conQdenuai  relntionc. 
Fisher  V.  Herron,  82  Neb.  183.  lx>ng  v.  MllfonI,  17 
Ohio  St.  484, 98  Am.  Dee.  638;  Fkherv.  Bishop,  10 
Cent.  Rep.  107, 108  N.  Y.  26. 

Fraudulent  iotentls  rarely  a  matter  of  proof  ijy 
direct  and  positiTu  evidence.  To  require  conclu- 
sive teetbqony  Incaaesof  fraud  would  result  in  n 
practical  frustration  of  Justtoe  and  render  all  at- 
tempts as  to  Its  disclosure  abortive.  The  law  is  sat- 
isfied therefore  with  a  reasonable  detcrce  of  cer- 
tainty, and  this  position  Is  abundantly  sustained  by 
the  adjudged  oases.  Southern  h,  Ins.  Co.  v.  WIU 
kinaon,  83  Qa.  £80;  OOaant  V.  Jaokaon,  18  Vt,  835; 
O'Doondl  V.  Segar.  tt  Hloh.  887;  StanfleM  v.  Stilts. 
03  lad.  MO:  Strong  v.  HInes,  85  Miss.  101:  Brewer  v. 
Goodyer,  88  Ind.  670;  Parrott  t.  Parrott,  1  Heisb. 
081;  Massey  v.  YottOg,  78  Ho.  800;  Graham  v.  Hoder, 
&Tu(.I41;  BmaUey  v^  .Hale.  87  Mo.  lOB;  Burcb  v. 
SmiUi,  16  lex.  3^,  Tbompaon  T.  Shannon,  8  Tcz. 
888. 

•  iftheroltty  *n  (ulmtMto)i<tf  svtdenes. 

In  all  Investigations  ofiqucstlons  Involved  In 
fraud  tbe  courts  extend  an  ezceptlonsl  liberality 
to  the  admission  of  evidence  (Zerbe  v.  Miller,  10 
Pa.  488;  Hopkins  v.  Slevert.  68  Mo.  201:  BtaulTer  r. 
Young.  80  Pa.  456);  and  a  broad  Interpretation  Is  to 
he  afforded  Iq  aU  the  rules  of  retof  aney.  Hmalley 
V.  Hale.'87  Mo.  idC:  -Bloa,  Bvldenoe  In  CivU  Oues, 
063. 

If  desirable  to  summarise 'the  legs^  conctustattS 

on  this  subject.  It  will  be  entirely  accurate  to  slate 
that  parol  evidence  is  always  competent  to  ee tab- 
He  h  ibe  fraudulent  omission  or  Insertion  of  any 
material  averment  In  the  recitals  of  a  contract,  and 
such  evidence  Is  also  admissible  whenever  the  oiw 
ligation  has  t>een  contracted  <n  fraudem  legie.  Tbo 
contractual  form  of  tbe  reprobatire  matter  is  of  no 
OODSequence.  Waddfell  v-Glaasell,  18  Ata.  .101:  BM- 
tomley  v.  tinfted  States,  1  Story.  186:  Hunter  v. 
Btlyeu.  80  III.  228;  Townsend  v.  Cowles,  81  Ala.  428; 
Lunday  V. 'ntonuts,88  0a.S8Bc  Pleroer.  Wilaen,  8* 
Ala.  106:  Hamilton  v.  Oongcers.  28  Oa.8ni  Btasnard 
V.  H'Carty.  Morrtf  (Iowa)  iXt;  BartlaT.  Vortmrr, 
SHrant,  1)^8.  277. 
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M  to  suob  fads  BEB  tbe  mUlakes  of  the  Oom- 
pny,  tod  do  not  avc^d  the  policy. 

AMgr  T.  PJmnix  Int.  Ca.  88  Wi&  665. 

Ko  ■toopreMOtadoiM  cu  be  predicated  of  a 
iuXfA  which  tbe iDBDien  were  (ully  cogotzaat. 

JMnlUy.  Adamt,  19  Fed.  Rep.  801;  Russett 
T.  BttnitMui.  L.  Int.  Co.  SO  Mich.  4U7;  Onmte 
f.  Hartford  F.  2ju.  Co.  7»  Micb.  249;  O'^rttm 
r.  ^flw  117  N.  Y.  810;  SeJereiher  v. 

fffl-Man  anuTMon  ^.  in*.  Cb.  48  Mian.  867; 
Datt  T.  AwMfaHM  WoiAtn^n  /ni.  Cb.  81  W. 
Vl  8B1. 

AHbwigh  the  polb^  contaioa  a  oonditlon, 

nnditie  tbatif  aoyoi  thestatementabMcified 
be  written  appUcatioa  axe  uotrue  "  tiiie  pol- 
icy  shall  be  null  and  void,"  and  the  false  mate- 
rial statements  were  made  \(f  the  applicant,  yet 
Ukmb  conditions  do  not  leoder  tbe  policy  awo- 
loiely  rokl,  but  voidable  only,  at  the  election 
ni  tbe  company  which  may  waive  the  breach 
the  condition. 

HuntkpY.  Perry,  88  Barb.  569;  Sehreiber  t. 
German  AmfrieanS.  Int.  Co.  tupra;  Helmey. 
Pltiladt^Aia  L.  Im.  Co,  «l  Fa.  107, 100  Am. 
Dec.  621;  Union  Mut.  F.  Int.  Oo.  r.  Kegter,  88 

M.  H.  81S. 

Tbe  stateaiettt  with  reference  to  tbe  occu- 
pation of  Reed,  if  it  was  incorrect,  was  Imma- 
Itfial.  A  npresentation  is  material  when  Its 
tnilb  or  falsity  woold  probably  and  naturally 
ban  induced  the  Insorer  either  to  enter  into  tbe 
eoBtract  or  refuse  to  do  so. 

Bartmu  v.  Phanix  Int.  Co.  67  N.  Y.  d96. 

It  fi  DM  the  prertoua  or  presmC  bnsineai  of 
dw  qifMcaut,  bill  hli  future  calUng,  that  atfeote 
tbe  mk;  so  U  certainly  could  have  been  no 
fraud  npM  Reed,  whatsoever  bia  occupation 
was  therein  stated  to  be,  fw  by  accepting  the 
policy  with  a  true  copy  of  bis  written  applica- 
lioa  annexed  to  tbe  same,  printed  hi  plain 
Esglisb,  be  was  thereby  told  moat  plainly,  for- 
dtily  and  emphatictily  what  his  rl^ts  and  ob- 
IVtUoos  were. 

See  yf^na  L.&F.d  T.  Int.  Oo.  v.  Ohnttead, 
it  Micb.  252;  Van  Burtn  v.  ISt.  Joteph  Co. 
VOiige  Fir»  Int.  Cb.  38  Micb.  S09. 

It  mutt  be  presumed  that  he  read  tbe  appli- 
citioa  and  wu  opgnlunt  of  the  limitationB 
tbrnhi  ezpflesaed. 

New  York  h.  Int.  po,  v.  FUtehtr.  117  U.  8. 
Sit,  20  L.  od.  084;  Oeaver  v.  Tradart  Int.  Go. 
S  West.  Rep.  815,  66  Micb.  527;  Melntifrts  v. 
Miekigan  Statt  Int.  Go.  53  Mich.  188. 

Therefore  Reed  was  fully  informed  as  to 
«kat  business  he  was.  by  the  terms  of  the  pol- 
19, precltided f rom eoga^ng in  "wilhoutarst 
wtan^g  the  written  consent  of  the  Company." 

It  fake  repreaeotatioos  are  made  regarding 
Mtlrn  of  fact  and  the  means  of  knowledge  are 
M  band  and  equally  available  to  both  parties, 
udtfeeparty,  imteadof  resorting  to  tbeip,  sees 
fit  to  trust  himaelf  In  tbe  haode  of  one  wboae 
BHotst  is  to  mislead  him,  tbe  law  will  leave 
Ub  wberr  be  has  been  plaieed  by  hia  own  im- 
Fnxleot  confidence. 

lanwffkter  t.  Gerton,  80  U.  S.  13  WaU.  379, 
SL  ed.  027;  BoekafelUne  v.  Baker,  41  Pa.  819;. 
Be/At  V.  Parker.  81  Me.  148;  Brown  v.  Leaeh, 
KMa«.a94. 

Bedreas  baa  often  bew  refused  to  a  party  who 
dwMd  to  have  beendnduced  by  fraud  to  »ign 
I     rant  or  oihw  paper  vhose  cooients  were 
an^rrml  or  niisrvfMnveatod  to  biua. 
BUR.  A. 


Gootey,  Tons.  488,  citli«  Maine  Mvt.  Jfi 
Int.  Oo.  V.  Hodgkint,  66  Me.  109;  Neu  AH>a>^ 
db8.B.Co.  V.  IfieUt.  10  lod.  187;  Htiwkini  r. 
Sawktnt,  50  C8L.,658i  Ta^  v.  Atekitoiti  64 
IlL  196;  SBiea  T.  Ltvingt.  54  111.  S18. 

There  must  be  a  false  represenlatira;  (he 
ComplaioiDg  party  must  bave  believed  it  to  be 
true,  and  relied  upon  it  and  bave  been  deceived 
thereby. 

Mattorton  v.  Been.  1  Sweeney,  406;  jBwtrd  v. 
Hoimet,  84  N.  J.  L.  296. 

There  is  no  evidence  that  Reed  confided  in 
tbe  truthfulneaaof  Vander  burg's  answer  on  re- 
turning tbe  poHciy,  "  It  is  all  fixed  now." 
There  Is  no  evidence  that  the  appHcalion  waa 
misread  or  in  any  way  misrepresented  to  blm. 
Bvidence  of  fraud  should  be  very  clear. 

Ettet  V.  Fwriong^  50  111.  298;  Bumpu$  v. 
BuiKpHt,  59  Mich.  95;  BUth  y.  Oimnt,  18 
West  Rep.  S46.  68  Mkih.  648. 

Ueten.  Wfttta  *  SaaiA  Utt  appeUee^ 

HoOratlb  J.,  ddfvend  the  opinion  of  the 

court: 

This  is  assumpsit,  brongbt  in  justice  court, 
upon  a  note  given  by  defendant  for  a  portion 
of  the  second  semi-annual  pmnlum  on  a  policy 
of  insurance  issued  by  plaintiff  upon  the  life  (A 
defendant  Defendant,  with  bis  plea,  gave 
notice  that  tbe  signature  to  the  note  was  ob- 
tained by  fraud,  and  that  the  note  waa  without 
consideration.  Defendant  was  a  switchman  in 
the  employ  of  tbe  Lake  Shore  Road,  at  Adrian. 
One  VaBoerboTg,  an  agent  of  plaintlfl,  who 
redded  at  Adrian,  and  Bad  known  defendant 
for  some  time.  BoUcited  the  losuranoe,  took  tbe 
application,  tleUvered  the  policy,  and  took 
some  cash  and  three  notes  for  tbe  first  year's 
premium.  Tbe  policy  was  dated  November 
28,  1888.  Two  of  the  notes  were  paid,  and 
defendant  refaaed  to  pi^  tiie  third,  which 
DMmred  nhoat  September  1, 1888.  The  appli- 
cation was  filled  out  by- Vanderburg  and  pre- 
sented to  defendant  for'dgnaiure.  Defendant 
insisted  tbat  Vanderburg  bad  been  acquainted 
with  him  for  years,  kneW  all  about  his  occupa- 
tion, and  filled  out  the  apfdicatlon  largely  from 
hia  (Vaoderlniig*s)  knowledge  of  tbe  facts;  th^ 
no  questions  were  ashed  as  to.  ocoupeiion.  and 
defendant  did  not  read  the  application  before 
signing  it,  but  relied  upon  Vanderburg;  tbat 
d3endani  was  a  switchman  enga^d  at  the- 
yard,  and  was  upon  and  about  trams  as  ihey 
were  being  made  up;  that  tbe  policy,  with  a 
copy  of  the  applioation  atta^ed,  wasdelivered 
to  him  in  January,  1880;  tbat  some  days  after- 
wards, in  examining  the  policy  and  copy  of 
tbe  application,  he  dlbcovered  tbat  his  occupa- 
tion was  given  as  "  assistant  yard-matter,  does' 
no  switching,  don't  go  near  trains; "  tbat  there- 
upon he  caUed  Vanderburg's  atteDtion  to  this 
misstatement,  and  told  bim  tbat  be  was  not  a 
yard-maMer;  that  bedid  switching  and  did  go 
near  trains;  that  thereupon  Vanderburg  took 
tbe  policy  for  the  purpose  of  sending  it  to  the 
Company  for  the  purpose  of  correctioo;  that 
afterwards  Vanderburg  returned  tbe  policy  to- 
defendant,  saying  that  the  change  had  been 
made,  and  tbat  it  was  all  right;  that,  supposing' 
tbat  the  i^>iriicalion  bad  Iwen  changed  to  con- 
firm to  tbe  facts,  defendnot  did  not  examine  it 
for  some  time,  biit.whep  be  did  finally  exam- 
ine ii>     foundi  liiiit  it  rcid'  'I'r.sr'is.'ant  yntd- 
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master,  don't  coaple  can  or  do  Bwltchfaiff ; " 
that  apoD  this  dlscoTe^  defendant  aaw  Van- 
derburg,  accused  bim  of  again  miaTepreaendDg 
defendant,  and  told  bim  that  be  (defoidaDt) 
was  not  DFOteeted  by  tfae  policy,  and  tendered  It 
back  to  Yanderburg;  that  Yanderbarg  claimed 
that  be  had  no  rigbt  to  receive  It;  that  several 
conversallODS  were  had  with  Ysnderburg,  who 
finally  advised  bim  to  send  it  back  to  the  Com- 
peoy,  which  he  did  on  or  about  September  26, 
1889.    The  application  contained  the  usual 

firinted  clause  declaring  "tiiat  flie  above  is  a 
air  and  true  aoswer  to  the  foregoing  ques- 
tions, and  I  hereby  agree  tfaat  these  etatemente, 
with  this  declaraiioD,  shall  form  the  basis  of 
the  contract  for  assurance,  and  that  any  untrue 
or  fraudulent  answers  .  .  ,  shall  violate  the 
policy  end  forfeit  all  payments  made  tbereoo." 
The  policy  provides  in  terms  that  "no  agent 
has  power  lo  change  the  terms  of  this  con- 
tract," and  contains  the  further  provision  that 
"  the  person  whose  life  is  hereby  Insured  shall 
not  engnge  in  Uasting,  ...  or  be  regularly 
employed  ...  as  a  mariner,  engineer,  fire- 
man, conductor,  laborer,  in  any  cspadtj  .  .  . 
upon  railroad  trains." 

1'he  plalntifF  requested  the  court  to  cherge 
the  Jury  as  follows:  '*  (1)  You  are  directed  to 
find  a  verdict  for  the  plaintiff  for  the  amount 
of  princEpnl  and  Interest  of  note  in  issue.  (S) 
Even  should  you  find  that  the  agent,  Yander- 
bure.  wrote  wrongfully  the  answers  in  the 
appTicalion  for  insurance  by  Reed,  which  un- 
truthful answers  were  known  to  bim.  Reed, 
or  not,  this  fact  would  not  relieve  the  plaintiff 
from  the  obligation  fixed  in  tbe  policy;  and,  In 
case  he  should  have  died  during  any  of  the 
time  prior  to  tbe  time  fixed  for  the  payment  of 
the  note,  plaintiff  would  be  obliged  to  pay  the 
wife  of  insured  $1,000,  and  hence  defendant  Is 
ItaMe  on  hla  note.  (8)  There  Is  no  evidence 
before  you  that  you  can  oopstder  that  will 
warrant  you  to  find  a  verdict  fur  tbe  defend- 
ant." The  court  refused  these  requests,  and 
instructed  the  jury  as  follows:  "You  are 
instructed,  as  a  matter  of  law,  that  If  Mr. 
Reed,  In  answering  the  question  as  to  what  bts 
occupation  wa^  said  to  Mr.  Yanderburg  that 
be  was  engaged  in  tbe  yitrd  tbere  as  a  switch- 
man, making  up  trains,  and  doing  general 
work  about  the  yards  there  in  connection  with 
trains,  and  Mr.  Yanderburg  put  in  his  appllca- 
llon,  which  was  tbe  foundation  for  tbe  issuing 
of  the  policy,  tbe  statement  that  be  did  not  go 
near  the  can  or  do  switching,  then,  I  tbfns, 
gentlemen  of  the  jury,  that  that  would  be  such 
a  misstatement  or  fraud  practiced  upon  the 
insured  here  as  tbat  be  would  be  entitled  to 
have  these  proceedings  rescinded;  that  is,  tbe 
policy  and  notes  set  aside  and  beld  for  naught, 
from  tbe  time  at  least  when  such  resclasloD 
should  take  place  upon  his  part  ,  .  ,  You 
will  take  all  these  circnmstances  Into  consid- 
eration; and  if  he  dkl  know  it,  but  afierwnda 
acted  on  tbe  policy  as  If  ft  wm  in  tone,  and 
he  was  bound  by  It,  and  the  Company  was 
bound  by  It,  then  he  oould  not  assert  the 
defense  which  he  is  seeking  to  assert  here;  or 
if  the  agent.  Mr.  Yanderburg.  put  into  tbis 
appliCBtK>n  tbe  language  as  used  by  tbe  defend- 
ant fn  stating  what  hts  occupation  was,  as  be 
claims  that  be  did,  why  then,  of  course,  Ur. 
Beed  wotrid  not  have  tbe  right  to  assert  that 
18L.R  A. 


by  way  of  defense  to  this  note,  beewiBe,  tf 
there  was  anv  fraud  then,  it  would  be  tbe 
fraud  of  the  defendaDt,  and  not  the  fraud  of 
the  Company  wltB^ant"  "Rie  bronght 
in  a  venuct  of  no  cause  of  aetton. 

We  think  the  court  was  correct,  both  in  the 
refusal  to  give  tbe  plaintiff's  requests  and  in  tbe 
instructions  given.  The  application  here  con- 
tained absolutely  no  restriction  upon  tbe  pow- 
ers of  the  agent.  Tbe  applications  are  usually 
filed  in  in  the  handwriting  of  tbeagenL  as  was 
done  in  this  caae;  and  agents  are  nownere  in 
tbe  blank  prohibited  from  fllling'  lo  tbe  appli- 
cation. Indeed,  on  the  face  m  tbe  printed 
blank,  tbe  very  first  sentence  is  aa  follows: 
"This  blank  must  be  filled  by  tbe  agent;"  and 
again,  in  a  blank  left  at  the  head  of  a  printed 
blaok,  is  tbe  following:  "Agents  wnl  note 
bere  anything  specially  regarding  tbe  policy 
applied  for,  and  to  whom  and  where  it  is  to  be 
sent."  Although  these  appear  la  what  might 
be  termed  tbe  "caption"  to  tbe  api^lcatton,  and 
not  in  the  body  of  the  application,  yet  toa  per- 
son not  familiar  with  these  blcmks  it  would  be 
misleading  If  It  Is  intended  that  the  application 
Is  to  be  filled  out  by  the  applicant.  Again,  in 
tbe  body  of  the  applloatloi)  is  tbe  following: 
"K.  B.  Agents  will  be  particular  to  see  that 
all  questions  in  the  applicatloo  are  fully  an- 
swered, particularly  whether  tbe  age  and  date 
of  birth  agree."  Agatn,  in  the  general  printed 
declaration  in  tbe  application  is  tbe  following: 
"It  is  hereby  agreed  that  the  policysball  not  be 
in  force  unless  tbe  premium  Is  actually  paid  to 
tbe  Company  or  its  auUiovlaed  agents."  At 
the  bottom  of  the  application  are  tbe  fullowlne 
printed  words:  "Approved  and  reeommaodcd 
by  (8.  W.  Yanderi>urg),  agent;"  tbe  name  of 
8.  W.  Yandertrarg  being  written  in  in  this  case. 
At  tbe  bead  of  the  flilog  Uank,  upon  tbe  back 
of  the  applteatiDU,  occon  the  followtng: 
"Agents  will  not  fill  up  dite  filing."  Yander^ 
burg  received  tbe  premium  in  notes  and  cash  for 
tbe  Company,  and  must  be  considered  tbe  duly 
authorized  agent  of  tbe  Company.  Had  tbe 
blaok  been  presented  to  and  read  over  by  the 
insured  before  it  was  filled  in,  tbere  is  nothing 
contained  in  it  wblcb  did  not  warrant  hia  act- 
ing with  tbe  agent.  Just  as  be  dalms  he  did. 
The  application  was  attached  to  the  poHcy,  and 
delivered  to  defendant.  Tbe  policy  contdns 
this  provision :  "No  agent  has  power  to  change 
the  terms  of  the  contract; "  and  also  tbe  follow* 
iog:  "For  tbe  information  of  tbe  assured,  and 
in  order  that  any  unintentional  errors  or  omis* 
sions  which  hereafter  may  be  found  to  exist 
may  be  corrected,  a  copy  of  tbe  application  up- 
on which  this  policy  is  based  Is  hereto  attached." 
It  must  be  conceded  that  tbe  representation  la 
the  policy  as  to  the  occupation  of  tbe  insured  ta 
untrue,  and.  If  made  by  tbe  defendant,  it  would 
be  a  good  defense  to  an  action  upon  the  policy. 
The  court  lustrucied  the  jury  that,  if  made  tf 
the  defendant,  it  would  be  no  defense  to  the 
action  upon  the  note.  The  jury  found  that  H 
was  not  the  act  of  tbe  Insured,  butof  theagent 
of  plaintiff.  It  has  been  repeatedly  held  that, 
when  an  application  is  reduced  to  writing  by 
an  agent  of  the  insured,  upon  oral  statements 
of  the  apclieanl^  tbe  convenatton  between  tbe 
agent  and  tbe  appUeent  at  the  time  of  putting 
it  in  writing  ta  admissible  m  baaring  on  the 
question  ottlie  aottul  oontoitiof  the  paper,  or 
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tbe  rcpreseDtatloDi  of.  the  inniied;  and  tbat. 
when  it  appears  that  the  insured  fairly  and  cor- 
iccUy  informed  the  agent  as  to  any  fact,  and 
the  agent  unakillfiUly,  careleady,  or  fraudu- 
Initlj  mineprnsented  tlw  Insured  aa  to  that 
fact,  such  uoskillf  ulqess,  carelessoess,  or  fraud 
is  the  uDskillfulaess.  careie^ioiass,  or  fraud  of 
tbe  company,  and  is  ao  dc feose  to  en  aciioo  on 
tbe  policy.  *  Mieliigan  State  Im.  Oo.  v.  Letoit, 
30  Micb.  43:  JVtn-M  AmeriMn  F.  lot.  Co.  v. 
Thww,  22  Hich.  146;  Onm^  v.  Bartfyrd  Ins. 
CIn.  ItTMlcb.  849,  and  caaea  cited. 

Id  ^mtL.  8.F,dT.  Im.  (h.  v.  Otnutead,  21 
Uich  251,  Jtutiee  Cool^  says:  ''The  agent 
of  tbe  insurance  company  aasumea  to  have  all 
the  requisite  knowledge  for  preparing  tbe 
proper  papers,  and  volunteered  to  make  them 
out.  He  had  all  the  necessary  iofonnationfor 
tbat  purpose,  and  nothing  was  concealed  from 
him.  If  the  application  is  not  in  due  form, 
and  if  it  faih  to  0n  all  Uie  information  called 
for,  it  mnst  be  either  I>ecaase  tbe  ageot  was  too 
i^orant  of  bis  business  to  be  properly  intrust- 
ea  with  the  agency,  or  b^nuse  be  was  so  neg- 
ligeot  or  reckless  tbat  he  did  not  trouble  him- 
mi  to  draft  tbemcorrectly;  or,  lastly,  because 
Ite  was  disposed  to  take  Olmstead'a  money  on 
fraudulent  pretense  of  giving  him  iodemoity 
when  he  knew  he  was  giving  none  whatever. 
The  general  rule,  undoubtedly,  is  that,  in  tbe 
absence  of  fraud,  acddant,  or  mistake,  a  party 
must  be  coDclualvely  presumed  to  understand 
the  force  of  bis  contracts,  and  to  be  bound  by 
thdr  terms.  But  it  cannot  be  tolerated  that 
one  partf  shall  draft  the  contract  forthe  othe^, 
and  receive  the  consideration,  and  then  repudi- 
ate his  obligation  on  the  ground  tbat  he  had 
faiduced  the  other  party  to  sign  an  untrue  rep- 
leseotatioD,  which  was,  by  the  very  terms  of 
tiiecontnuDt,  to  render  it  totdt  .  .  -.  Ttmfonns 
and  requimnents  of  the  different  ins  arm  are 
diffneut,  and  when  an  agent,  who  at  the  time 
and  place  is  tlie  sole  representative  of  the  prfa- 
d^t  asMumes  to  know  what  information  the 
jmndpal  requires,  aod,.aftw  being  furnished 
with  all  the  ucta,  drafta  a  paper  mdch  he  de- 


clares satisfactory,  ioducea  tjie.  oUiar  party^  to 
sign,  it,  receives  and  retains, the  premium 
moneys,  and  then  delivers  a  coatraot  which 
the  other  partyialedto  briievsi  and  haametebt 
to  beUeve,  -gnes  Utn  ittM  Indemnity  tor  whiA 
be  paid  hia  money,  «e  do  not  Uiink  tfae-in- 
surer  can  be  beard  In  repudistlon  of  the  in- 
demnity on  the  ^UDd  of-  his-  agent's  unskill- 
fulnesa,  cartjlesaries^.  oi"  fraud.  If  this  can  be 
done,  it  is  easy  to  see  that  thecommtmi^  4s  at  tlie 
mercy  of  these  insurance  agents,  who-will  have 
tittle  difficulty,  In  a  large  proportion  of  the 
cases,  in  giving  a  worthless  policy  for  the 
money  they  recave." 

In  tlie  present  case;  upoo  the  discovery  of 
tbe  fiMud,  dfrriiiladt  had  tlio  rulit  to  reRfiiul 
tbe  coatracU  He  was  uut  bounil  lo  subject  tlm 
benefl9iary' yarned  in  tbe  policy  to  a  lawsuit 
after  his  death,  to  dett^rraine  the  validity  of  the 
policy,  especially  as  In  that efeQt  his' testimony 
would  bt  wantinj;:.  Again,' it  la" not  claimed 
here  t\un  the  Company  had  actunl  notice  oftlie 
facta  UK  ii>  (iofcudaiit's  occiipaliou,  but  timtihey 
had  couslriiclive  tintice  only:  but  it  must  be 
remembered  that  a  copy  of  liie  appliciilion  was 
attached  to  tbe  policy,  and  dt-livcreci  to  tbe  de- 
fendaoii.in'  which  c^,  uadar.the  express  pfo^ 
visions  contained  in  the  jpfoll^  relating  ^o  ttfk 
correction  of  "an  intention  at  errors  or  omis- 
sions" in  tbe  application,  it  ' was  defendant's 
duty  to  call  attLDtlon  to  this  mi^srppreaontation, 
otherwise  ihe  tlcfotKiiint  raiglir  have  been 
cbarge;ii>le  nitlj  a  fraud  upon  the  Company; 
for  while  tbe  Company  Would  not  be  able  to 
avoid  a  policy  hj'i'easdfi  df  the  tiile'bn«^«fc 
its  aj;ent*s  wrong  was'  th^  QdmpffAj^  'ti#fa 
wrong,  of  which  H  could  iibt  take  adHAtfl^ 
it,iYoiil(l  be  otiierwise  had  tbe  insured  con- 
spired with  the  agent,  or  liaii  the  iusurcd  been 
lolly  informed  as  to  the  xqKoaentatten.made, 
and-tbe  oOnteota  of  «h»,ap|rtiaiitlnn,raAd  ae- 
j^ecled  t»fa1ng  it  to  the  attcnUoo  of  tte  Oom- 
pany.  '  •   ■  ■  ■■   

Thejudgment  it  aglrmsd,  witK  -emit  tf  hoBk 
eowtt  to  {^fendant. 

The  other  JoAtlcea  csoncnUied. 
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1.  DeAalto  plau  mad  apeelfloMiotta 
Most  AieeompMy  *n  suWertlMmMit  ftor 
Uds  for  baOMog  a  ptiblio  brld|«,  under  a  oonstU 


tutional  provision  requlriag  bridge  oonttaets  to 
fx  given  to  t&e  lowest  trfdder;  and  a  statute  per- 
mitting the  oomntlsstoofln  to  advertise  at  Ae 
same  time  for  plans,  BpeotfloatioasUidbldBaadto 
adopt  one  of  the  offered  plna  with  ftt  qwolflea- 
Hons  and  accept  ttie  aeconipaaTlnf  UA  Is  uneon- 
stitutlooal. 

8.  Tk*  Aet  Of  Btareh  18..  1879.ftorbld- 
dlng  eontraete  in  behalf  of  m.  county 


Son.— In  ouordiTiff  pu/tlfe  contracU  sfotutiwv  ^ 
qittrementa  must  be  otMervtd. 
Where,  the  recttats  of  a  municipal  charter.  Its 
olBciali  are  prohibited  from  oonttvotliig  tor  tbe 
porposr  ot  famtflhlag  materlats  and  supptles  In  Its 
iMfaaU.  eicopt  upon  compliance  wltli  oertalii  s7>eot- 
ted  rales,  tbe  maaldpaUty  Is  relieved  from  UablUtr 
npoaaoootnujtmadet^a  muttlotpalonoerlB  vlo- 
iufon  of  tbe  charter  requirement,  and  the  con- 
tractor farntahlng  the  ctty  with  tnOt  materials  and 
sopptiQa  to  without  remedr  as  agalnat  the  munldp 
psUtr.  lisDoaaldT.Kew7ot1i,flBN.T,E8. 
13L.R.A. 


It  Is  fnadamenlftl  that  those  ■wartng'to  deal  wtth 
amntflalpaloorpiwatlon-throagh  ttaofflolels  must 
lake  great  care'to  leaks  tbe  tiacan  and  extent  of 
Itielr  power  aod  autMrltr.  Hodgea  v.  BafTalo.  S 
Deofo,  110;  Donovan  V.  New  York.  S8  N.Y.»8;  Cor- 
nell V.  Gniuord,  1  Denlo,  HO;  Lowell  F.  O.  Bav. 
Bank  V.  mnctaester,  8  Allan*  101. 

In  contracting,  the  board  mast  putsnethe  eonne 
pointed  out  by-  tbe  Statute,  and  oannot  legallr  con- 
tract In  any  other  way.  This  o6ane  ta  elsariy 
polotedoat.  Tbebdardmustarstadoptplansand 
BpeeUoBtkMH  oftba  wmk  te4ttltecl  to  be  dona  so 
28 
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for  wUcli  tbMe  Is  no  tnMzpended  appropriation, 
applies  to  bridgfs,  and  doM  not  ODlawfally  intar> 
fere  wltb  the  Jurisdiction  over  bMdgM  VMted  by 
the  Conatitution  lo  the  county  oonrt. 

&  An  appropriation  for  prellmliubrj' 
work*  eeUmates,  «to..  towardaaeourtnv  a  publto 
bridge  does  not  authorize  s  oootmot  on  behalf  of 
tJie  countr  to  have  aucb  bridge  built. 

4.  la  the  abaeaoe  of  an  adequate  reme- 
dy  at  law  an  i^Jonotlon  will  U*  at  the 
suit  of  a  taxpayer  to  realmln  the  making  of  an 
umuithorind  oontract  on  behalf  of  a  oouatr  ^or 
Uie  oonstruotioii  of  a  bridge. 


(Jnlr  8, 1881.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Cbanceiy  Court  tot  Pulaski  CouDtv  in 
favor  of  defeodants  fa  a  sultitoought  to  enjoin 
tbe  making  of  a  contract  for  the  coDstniction 
of  a  bridge.  Beveriea. 
The  facts  are  stated  in  the  opinion. 
Meura.  J.M.  Koora  and  W..S.  HaOaia, 
for  appellant: 

The  appropriaUon  of  f8,000  made  by  the 
county  court,  was  for  preliminary  purposes, 
and  did  not  authorize  a  contract  for  the  con- 
struction of  the  bridge. 

Worthm  V.  SooU,  84  Ark.  866;  Lawreiux 
County  T.  Cowman.  88  Ark.  641,  948,  647;  Ex 
parte  Turnffr,  40  Ark.  640,  550;  AUi*  v.  Jk- 
fer»n  Ooun^,  84  Ark.  807.  conateuing  g  1449 


tliat  those  desiring  to  oontract  ttierefor  can  under- 
ataadlngly  make  offers  for  Its  performance.  In 
this  war  only  can  the  advantages  of  competition 
be  secured  to  the  public  (Dillon  t.  Anderson,  &  N. 
T.  281),  and  every  avenue  of  ftvoritism  and  fraud 
be  closed.  Haxet  v.  Pittsburgb.  isri>a.  1MB. 

Under  the  Public  Btatates,  county  commieslonerB 
an  DOC  bound  to  aocspt  the  lowest  bid  in  answer  to 
pabrtsbed  notioes  for  contraotB  for  public  works. 
Mayo  V.  Hampden  Oonnty  Comrs.  2  New  Eng.  Kep. 
00.  lil  Mass.  7«. 

A  coDstruotton  that  will  sustain,  rather  than  de- 
feat, tbe  action  of  the  local  authorittee  should  be 
put  upon  tbelr  acts  where  such  construction  Is 
posBlble.  New  York  v.  Broadway  ft  S.  A.  B.  Co.  9T 
N.T.876,281. 

A  contracting  board,  authorised  by  law  to  oon- 
tract for  pavements,  etc,  acoordlng  to^cb  plan  as 
tbeymay  adopt,  and,  aftor  due  notice  In  the  olty 
newspapm.  to  let  tbe  work  to  the  parties  who  shall 
,  offer  to  do  tbe  same  at  the  lowest  prices,  have  no 
power,  after  publication  of  a  notice  requiring  the 
wOTjk  to  tM  done  fn  aooordanoe  with  a  certain  plan, 
.  to  aw^rd  sucb  oontract,  with  speclfloationa  which 
liave  nqtbeenado|tted-  It  Is  the  duty  of  the  board 
first  to  adopt  plans  and  spedflcations  of  the  work 
required,  so  that  those  desiring  tb  oontract  there- 
for can  undorstandbigly  make  offers  for  Us  per- 
feraumoe.  Feoiile  t.  TkmHk  vS  lBBpioveineot,.43 
X.T.  «r. 

A  oontraotor  who  f  umlsbes  materials  and  aup- 
pHea,  etc,  on  a  oeatraot:niade  wlthput  observance 
■of  the  preUmlaariM  of  dueadrertipement  rwtuired 
by  lais.  oaaoot  mootoe  on  the  gnwiid  that  tbe  mu- 
nfoipalityhss  bad  the  beaMt  of  them,  though  It 
may  be  otherwise.  If  city  has  collected  by  legal 
assessment  tbe  funds  to  pay  for  such  materials. 
McDonald  v.  New  Torik.  «8  N.  7.  S3;  Nelson  T.  New 
Torb, «  N.  T4  US.  iwrening  5  Hun.  loa 

Where  tbe  munioipaJ  oharter  requires  tbe  offloers 
of  the  dty  to  let  oontraoU  to  tbe  lowest  bidder,  a 
contzaotma£telnvlolattonof,tlM(  charter  require- 

uema  tsoiwll  aod  anAJaiHi  actlwkbvought  to 
13  L.  a  A. 


of  Mansfield's  I)Igeflt:Awi!^T.  United  Slattt. 
98U.  8.  104,2BL.  ed-105. 

The  power  to  contract  Is  so  intimately  con- 
nected with  the  power  of  taxation  that  it  k 
necessary,  in  any  weil-considered  policy  in- 
tended to  limit  the  one,  to  make  corresponding 
limitatioDB  on  the  other. 

See  United  States  v.  Nete  OrUant,  96  U.  S. 
395,  35  L.  ed.  328;  RalU  Cbuntjf  Ct.  v.  Unitfd 
Statet.  105  U.  S.  785,  786, 26  L.  ed.  1331;  LUbi 
V.  Taylor,  88  N.  C.  489. 

The  incurring  of  a  debt  1^  a  puMic  corpora- 
tion is,  in  a  certain  sense,  the  first  step  in  taxa- 
tion, since  debts  by  such  corporations  are, 
commonly,  only  to  be  paid  by  taxation. 

Cooley,  Taxn.  2d  ed.  827. 

Where  the  charter  of  a  city  made  the  levylnfc 
of  an  assessment  a  prereqalsite  to  contracting 
for  tbe  Improvement  of  a  street,  a  contract 
made  l)efore  the  levy  was  held  void. 

Goodrich  V.  Detroit.  13  Mich.  379. 

A  contract  fn  excess  of  the  appropriation  to 
void  and  cannot  be  ratified. 

Farmers  A  M.  Nat.  Bank  t.  School  Ditt. 
No.  6S  (Dak^  June  8, 1880;  Diekiruon  t.  l^mffA- 
keeptie,  75  N.  Y.  73;  Bowling  Orten  A  M.  R. 
Co.  V.  Warren  County  Ot.  10  Bush,  714. 

Tbe  Act  of  1891,  which  provides  for  letting 
Out  bridges  to  bidders,  violates  the  CoostitQ- 
lion,  -art.  19,  %  16. 

PeopU  V.  Buffalo  Oonnty  Omr$.  4  Keb.  150; 
B»ren  v.  Darke  Omn^  (kmrt.  it  Ohio  St.  fISSt 


recover  the  value  of  the  work,  the  ci^y  may  plead, 
the  illegality  as  a  defense;  and  neither  tbe  munici- 
pality nor  Its  subordinate  offloers  can  make  a  vaHd 
contract  for  such  work,  except  by  oomplylilg  wltb 
tbe  requtrementsof  Uio  law.  Addis  v.  Pittsburg,. 

86  Pa.  an. 

Tbetr  entire  autborttr  to  let  out  tbe  work  00 
oontract  is  oonferred  by  tbe  Btatiite,  and  tbatStat- 
ute  preecrit>ee  how  and  bow  only  they  can  make  a 
contract:  It  must  be  upon  public  notice,  twopentt^ 
competition  upon  propoetja,  and  must  be  made 
with  the  lowest  bidder  appearing  upon  such  com- 
petition. Any  other  contract  Is  wholly  unauthor- 
ized, beyond  their  powers,  and  therefore  void.  Rt. 
Eager.  46  N.  T.  100;  DlUon,  Mun.  Oorp,  •  MS,  and 
cases  cited. 

He  who  is  the  lowest  bidder  upon  the  estlmatee 
on  whtob  aoontcaot  is  let  Is  tbe  lowest  bidder  un- 
der ibib  law,  and  does  not  lose  his  rights  because  the' 
estimates  areerroneouB:  and  that  he  knew  them  to 
be  erroneous  will  not  make  tbe  bid  fraudulent.. 
Reilly  V.  New  York.  HI  N.  Y.  478. 

In  Wells  V.  Bumbam,  90  Wis,  112,  It  was  held  thai 
where  the  work  tp  be  Aopo,  and  tbe  manner  and 
Btyle  in  which  It  Is  required  to  be  done,  and  the- 
materials  to  ,be  used,  weto  not  spedfled,  the  pro- 
vision of  the  statute  tbat  the  contract  must  be  let 
totbelowess  bidder  Is  not  oeibpUed  with  and  tbe 
eontacs  was  held  to  be  nuU  apd  vokl. 

iBFcopte  T.  Buffalo  Oounty  Oomts.,  4  Neb.  IBO, 
where  the  lav  required  tbe  contract  to  be  let,  after 
due  adveri.isement,  to  tbe  lowest  bidder,  no  plans 
or  specifications  were  submitted  by  thd  commis- 
sioners on  vlUoh.  bids  could  be  based.  Contractors 
were  directed  to  tumtsb  thdtr  own  plans  and  sped- 
fioattoos,  and  submit  them  under  seal  wltb  their 
bids.  It  was  held  that  without  plana  and  spectfloa- 
tions  there  oould  be  no  competitive  bidding,  and  tbe 
oontntot  was  pvonounoed  invalid.  To  tbe  same  ef- 
,feot,  see  Boren  v.  Darke  Oraoty  Oomn.  21  Obla 
St.  aU;  StOte.v.  Parlow,  48  Mo.  17;  its  Hager, «  1|» 
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FtopU  T.  OontraeUng  Board.  88  Barb.  SIO: 
pUT.  eieamtn,  Ul  N.  T.  831;  AdOk  t.  A'fft- 
Wivi,8SFB.  m 

When  the  law  prescrlbea  the  mode  which 
coan^  comminlODen  mostpanae  la  tbe  exer- 
dse  of  their  powen,  It  ezchidea  all  other  modes 
ofprocedare. 

Siovx  (Hit/  dtp.  R.  Co.  T.  Waa/iington  Coun- 
ty, 3  Neb.  42;  Woodruffv.  Berry,  40  Ark.  3S5. 

Ao  injuDctioD  ia  the  proper  remedy  of  tbe 
jffoperty  owner  whose  property  is  about  to  be 
taken  or  damaged  for  public  use  without  com- 
pensarioD. 

Ex  parte  Martin,  18  Ark.  198;  Organ  v. 
MemjAis  R.  A  L.  R\Co.  51  Ark.  235;  Nietneyer 
T.  Ltm  Rock  J.  B.  Co.  48  Ark.  119;  MUls, 
Em.  Dom.  180;  H»ert  t.  St.  Louit,  83  Ho.  307; 
LacUand  JVorCA  Mitaouri  R.  Co.  81  Mo. 
181;  Arkanmu  River  Packet  Co.  t.  Sorrels,  50 
Ark.  486;  Tata  v.  Milwaukee,  Tt  V.  S.  10 
Wall.  497.  19  L.  ed.  984;  Holbert  v.  St.  Louie, 
K.  C.  A  N.  R.  Co.  45  Iowa,  23. 

Tbe  lax  payer  is  entitled  'to  an  iojuactiOD 
agaimt  the  making  of  illegal  contracts  by  pub- 
w  officers. 

High,  Ini.  13S1:  KiteheU  t.  Union  County 
Omrw.  128  Ind.  540;  Skinner-v.  Henderson{Y\a.) 
8  R  A.  56,  29  Am.  &  Eng.  Corp.  Cas.  4-i4; 
Ttfyfor  T.  Pine  Biuff.  84  Ark.  607;  State  v. 
Auter,  88  Ark.  4i@;  Barna  v.  Wiltiamt.  53 
Ark.  305:  WorVwn  v.  Roots.  34  Ark.  359; 
BtMton  Count]/  Comrt.  t.  Tempt^on,  51  lod.  366; 
Warren  County  Agr.  J.  S.  CO.  T.  Barr,  65 
Ind.  80;  Jaekeonport  v.  Wateon,  88  Ark.  704; 
CeUon  r.  HaneJuU,  13  IH.  618. 

Memro.  G«or«  W.  Carath,  U.  M. 
Bom  and  Q.  B.  Aoae.  for  appellees: 

Article  7,  g  80.  of  tbe  Constitution  pre- 
■oibes  the  jnriadictlon  of  the  countr  quorum; 
and  the  Legislature  can  neither  adn  anything 
10  It  nor  taJte  anything  away  from  it, —all  the 
oNifts  of  this  State  being  courts  of  limited  Ju- 
riadictfon,  fixed  by  the  terms  of  that  instni- 

QKOt. 

Milter  Eeard.  6  Ark.  75;  Byrd  v.  Broan, 
5  Ark.  710;  t.  Ctaibourne,  22  Ark.  384; 

Xrpmrte  AtU$,  13  Ark.  101;  Vaughn  v.  Sarp, 
«  Arfc.  160;  DiUard  v.  Noel.  3  Ark.  466;  L^- 
ftrty  V.  Day.  7  Ark.  282;  Martin  t.  Foreman, 
19  Ark.  351 ;  Bempstead  v.  Wnikine,  6  Ark. 
318;  Cofty  ».  LaiBwn,  5  Ark.  308;  RubkU  t. 
Jaeoteny,  38  Ark.  192;  Wilteford  t.  Stale,  43 
Irk.  «7;  WJuat  Smith.  50  Ark.  271;  Wor- 
Iken  T.  Badgea,  82  Ark.  497. 

If  tbe  fore^ing  propositloD  were  not  true. 
tWn  we  submit  that  the  law  relating  (o  bridges 
is  not  involved  Id  the  section  of  the  Act  limit- 
ing COTtracts  that  are  made  by  the  county 
cturt. 

Mamf.  Dig.  %%  AVI,  508;  Act  of  1891;  Kin- 
mt  V.  Pniaaki  Vountg,  2 IXII.  258. 

As  tbere  baa  been  an  appropriation  for  tbe 
bridge,  -which  was  partly  unexj^nded,  the  con- 
met  la  valid. 

Acta  of  1H73,  58;  Acts  of  1879,  115;  Mansf. 
W^.  1451;  Cook  v.  Hamilton  County  Comrs.  6 
McLean,  118;  State  v.  Board  of  Public  Workt, 
n  Ohio  St.  409;  Endlicb,  btterpretatlon  of 
Statutes.  8S3. 

In  tbe  cast'  of  Important  pubHc  works  no  in- 
JoDcdoo  should  Issue  unless  ^  plain  case  for 
Kfief  isnuide. 

Sz  parte  Martin,  18  Ark.  ^i;  XeBtroyy. 
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Kdnmu  City.  31  Fed.  Rep.  361;  1  Hij^.  Inj. 

No  ground  for'an  iojunction  was  presented, 
as  tbe  compl^nt  showed  that  tbe  damage 
waa  simply  a  question  of  dollars  and  cents. 
parte  Foster,  11  Ark.  804;  ^inearth  t. 

Bale,  88  Ark.  638. 

HemluflfWi^.  delivered  tbe  opinion  of 
tbe  court: 

This  appeal  presents  for  determination  three 
questions:  First.  When  a  board  of  commis- 
sioners for  buildiog  a  bridge  across  a  stream 
more  than  400  feet  wide  have  advertised  for 
and  received  bids  with  competitive  plana  and 
«>eciflcations,  can  it  adoptaplan  and  specifica- 
tion thus  received,  and  acc^t  tbe  accompany- 
ing bid?  Second.  Can  such  board  make  a  con- 
tract for  buildiug  a  bridge  before  any  appro- 
priation therefor  has  been  made,  or  when 
there  is  an  unexpended  appropriation  "for  pre- 
liminary work,  estimates,  etc..  towards  secur- 
ing such  bridge?"  Third.  If  such  board  is 
about  to  make  such  a  contract,  will  a  court  of 
equitT,  at  the  suit  of  a  taxpayer  of  the  county. 
Interfere  by  injunction  T 

1.  If  the  first  question  could  be  determined 
by  tbe  provisions  of  the  Act  of  February  19, 
1891,  our  response  would  be  that  the  board  was 
authorized  to  adopt  a  plan  and  specification 
submitted  In  response  to  such  notice,  and  to 
accept  tbe  accompanying  bid.  But  it  la  insisted 
for  the  appellant  that  this  Act  Is  unconstitu- 
tional, because  ft  contravenes  section  16,  art. 
19,  of  tbe  Constitution  of  the  State,  which  is 
in  the  following  words:  "All  contracts  for 
erecting  or  repairing  public  buildings  or  bridges 
in  any  county,  or  fpr  materials  therefpr,  or  for 
providing  for  the  care  and  keeping  of  paupers, 
where  there  are  no  almabousra.  shall  be  given 
to  the  lowest  responsible  bidder  under  sucb 
regulations  as  may  be  provided  by  law."  Tbe 
point  made  Is  that  the  Act  does  not  admit  of 
competitive  bidding  In  awarding  contracts,  but 
provides  a  plan  by  which  the  lowest  bidder 
cannot  be  known,  or  tbe  giving  of  contracts 
confined  to  such  bidders.  The  conatltutiwial 
provision  was  designed  to  secure  economy  Id 
the  line  of  public  Improvements  (o  which  it  re^ 
lates.  Extravagance  therein  might  arise  either 
from  tbe  inattention  or  Incompetency  6t  the 
contracting  officer,  and  bis  consequent  failure 
to  obtain  favorable  offers  for  contracts;  or  It 
might  arise  from  the  corruption  or  favoritism 
of  such  officer,  and  bis  consequent  refusal  to 
accept  favorable  offers  when  made.  To  pre- 
vent extravaffance  from  the  first  ' source,  tbe 
plan  of  public  letting  is  adopted,  the  public 
are  informed  of  contracts  to  be  let,  and  Ita  self- 
Interest  and  rivalry  are  appealed  to  for  proper 
offera  upon  them;  to  pnvent  extravagance 
from  tbe  latter  source,  all  discretion  ia  withheld 
from  tbe  contracting  officer;  be  is  bound  to 
give  the  contract  to  the  lowest  bidder,  and  can- 
not let  it  out  for  individual  gain  or  as  a  reward 
to  another.  The  method  prescribed  is  well 
understood,  clearly  defined,  and  of  distinctive 
character,  specially  adapting  it  to  a  conserva- 
tion of  public  interests.  It 'embodies  three 
vital  principles,— an  offering  to  the  public,  an 
opportunity  for  cothpefition,  and  a  basis  for 
an  exact  comparison  of  bid;B;  and  any  at^utory 
reguilatfoii  of  the  mattet  whtch  excludes  or 
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inoiev^l^er  pHoclple  destit^s  the  distincllra 
^wtfacter  tiihe  apfStevx.  and  thwarts  the  pur- 
ym  of  itB  adoptton.  Any  arrangemeat  wbich 
cctcludes  competltiDn  prerentB  a  letting  to  the 
lowest  Udder.  And  It  does  not  matter  that 
such  an  arraagemeDt  niaiataios  the  form  of 
public  letting;  If  it  excludes  the  esseotlal  prin- 
ciple of  competttton,  there  can  be  no  real  pub- 
lic letting.  TbiB  is  recognized  as  so  essential 
that  In  some  cases,  vbere  all  the  forms  were 
preaerTed,  but  the  coctracts  to  be  let  were  ao- 
coniiog  to  plans  protected  by  a  patent  and  the 
subject  of  a  moaopoly,  it  was  held  that  such 
coatracts  could  not  be  made  because  the  mo- 
nopoly prevented  competition.  l^lUon,  Mun. 
Corp.  §  467,  and  cases  cited. 

When  a  contract  to  build  a  brid^  is  to  be 
let,  there  are  two  kinds  of  competition  that 
may  arise:  first,  that  between  persona  desiring; 
to  bolld  dtnerent  kinds  of  bridges;  and,  second, 
that  between  those  desiring  to  build  the  same 
kind,  .  And  as  was  said  by  Judge  Cbristlancy, 
In  discussiog  a  provision  similar  to  thai  under 
consideration,  the  bidding;  which  it  contem- 
plate ia  of  the  latter  kind,— bidding  for  the 
same  particular  thing,  to  be  done  according  to 
the  same  speoifications.  For,  says  be,  no  bids 
for  different  kinds  of  work,  and  referring  to 
different  specifications,  could  be  recognized  as 
coming  in  con\petitlon  with  each  other  for  the 
purpose  of  determining  the  lowest  bid  within 
the  requirement  of  this  section,  without  open- 
ing the  door  to  the  same  corrupt  combination^ 
and  furnishing  facilities  for  the  same  fraudu- 
lent practices,  which  it  was  the  purpose  of  this 
provision  to  prevent.  Atty-Om.  v.  Detroit,  26 
Mich.  263. 

As  the  competition  contemplated  Is  that  be- 
tween those  desiring  to  do  Oie  same  particular 
thing  according  to  the  same  speclflcanons,  it  Is 
obviously  essential  that  an  opponuaity  should 
be  given  all  persons  to  enter  into  competition 
for  the  specific  thing  which  Is  the  subject  of 
the  letting;  and  such  opportuniiy  cannot  be 
afforded,  unless  the  spedae  thing  to  be  let  has 
been  determined  apon  and  made  known. 

The  Constitution  contains  no  express  provis- 
ions with  regard  to  plans  and  specifications, 
but  the  requirement  of  an  award  lo  the  lowest 
bidder  Implies  the  further  requirement  that 
such  information  shall  be  put  within  the  reach 
of  bidders  ias  will  enable  thera  to  understand 
the  offering  and  bid  Intelligently,  and  enable 
the  representatives  of  the  county  to  know  who 
Is  the  lowest  bidder.  Detroit  v.  Hosmer,  79 
Wch.<8i 

There  csn  be  no  intelligent  bidding  for  'a 
COoljract  unless  all  bidders  may  know  what  the 
cqbtract  Is;  and  ttiia  cannot  be  known  unless 
the  plan  of  the  work  to  be  contracted  for,  and 
the  specifications  according  lo  which  it  is  to  be 
done,  have  been  adopted;  for  they,  with  the 
price  to  be  agreed  upon,  go.  to  make  up  the 
oputract. 

In  thecaae  of  ©TTen  V.  Darke  County  Comrs.. 
Hi  Ohio  St.  3U,  the  Supreme  Court  of  Ohio 
held,  under  a  Statute  embodyibg  the  provis- 
ions of  our  Cktnstituiion.  that  a  bid  could  not 
be  entertainsd  which  contemplated  work  or 
naierial  not  included  in  the  plans  and  specifica- 
tion!! according  lo  which  the  contract  was  of- 
fered. This  ruling  was  placed  upon  two 
-grounds:  fir^,  that  it  could  not  be  known  who 
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was  the  lowest  bidder;  and,  aeeond,  that  the 
contract  thus  Ud  tot  bad  not  been  submitted 

to  competttloti. 

In  tne  case  of  Petrplc  v,  Buffalo  Omntj^ 
Comrs.,  4  Neb.  150,  the  Supreme  Court  of  Ne- 
braska, considering  the  question  upon  a  sim- 
ilar provision,  ruled  that,  from  the  necessity  of 
the  case,  plans  and  specifications  must  be 
adopted  In  advance  of  tbe  offering  as  a  basis 
upon  which  bids  are  to  be  made,  andthat  whera 
couDtv  commissioners  advertised  for  plans  and 
specifications  with  accompanying  bids,  they 
could  not  adopt  plans  and  speciflcatlons  and 
accept  a  bid  thus  received,  because  no  oppor- 
tunity had  been  given  for  competitive  Iridding, 
and  no  basis  baa  been  fixed  on  which  to  mase 
bids. 

In  the  case  of  l^gkr  v.  ISfevi  York,  0  Abb.  N. 
C.  61,  an  action  was  brought  upon  a  contract 
with  the  city  to  recover  the  price  of  lumber 
furnished;  and  the  recovery  was  resisted  on 
the  ground  that  the  contract  was  invalid  l)e- 
cause  it  bad  not  been  let  to  the  lowest  bidder. 
The  advertisemcpt  was  for  bids  lo  furnish  nine 
different  kinds  of  timber  during  the  term  of 
one  year,  specifying  each  kind  of  timber,  but 
not  specifying  the  quality  of  either  or  the  ag- 
gregate. The  court  said,  in  regard  to  the  pro- 
posal for  bids:  *'  We  find  in  this  contract  (hat 
there  were  no  plans  and  specifications  as  re- 
quired by  the  provisions  of  tiie  Dock  Law; 
that  the  contract  was  genml  In  every  particu- 
lar; that  tiiere  was  no  way  in  which  tbere  could 
be  competitive  bidding,  for  the  reason  that  we 
find  no  amount  of  timber  is  specified.  Certain 
qunlities  of  timber  are  specified,  but  there  are 
DO  quantities— no  amount  of  any  kind— siMSci- 
fied,  so  that  tbere  could  be  a  comparison  of 
bids.  If  tbe  contract  system  is  to  [Prevail,  U  is 
necessary  the  contract  should  tw  In  such  a  f  (mn 
that  there  shall  be  what  is  called  'competitive 
bidding.'  "  Illustrating  the  opportunities  af- 
forded for  favoritism  and  /raud  where  con- 
tracts are  offered  upon  indefinite  plans  and 
specifications, thecourt,GOOtinuing,Bay8:  "He 
[the  favored  bidder]  pats  a  high  price  upon 
that  of  which  they  want  a  good  deal,  and  a 
very  low  price  upon  that  Of  which  they  want 
very  little:  and  another  man  bids  conscientious- 
ly, supposing  they  want  an  equal  quantity  of 
each  caaracter,  and  puts  reasonable  prices  to 
each  class  of  lumber,  and  he  averagesbis  prices 
accordingly.  How  are  you  going  to  compare 
those  bi(&f  If  you  foot  up  so  many  pieces  at 
so  much  per  thousand,  you  will  find  that  the 
one  win  be  lower  than  the  other;  when  it  comes 
to  be  filled,  the  first  will  be  found  to  be  in- 
finitely higher  than  the  other,— a  fact  which 
would  be  known  to  the  officers  of  the  depart- 
ment, in  consequence  of  their  knowing  how  tbe 
work  will  be  carried  on,  and  what  proportion 
of  timber  of  the  various  kinds  would  be  fur- 
nished." liie  court  concludes  that  without 
specifications  as  to  quality  and  quantity  of  the 
various  things  to  be  furnished  there  could  be 
neither  competitive  bidding  nor  comparison  of 
bids.   Id.  p.  70. 

An  Act  of  the  New  York  Assemblv  provid* 
ed  that  every  bidder  for  canal  work  should  ac- 
company his  bid  with  a  bond  conditioned  that, 
if  the  contract  should  be  awarded  blm,  he 
would  within  ten  days  enter  Into  a  contract  for 
the  performance  of  tbe  work,  upon  the  terms 
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[owMribed  ty  fbe  eootneUng  board.  Tlie 
•nptenwooait  bdd  that  the  leraw  of  mch  ooo- 
trads  (hoald  be  imeoribed  by  the  board  before 
the  biddlog,  and  coald  not  be  afterwards.  Pto- 
pU  T.  OfJUnutino  Board,  SB  Barb.  SIO. 

Tbe  charter  of  the  Utj  of  St.  Paul  provided 
that  contract*  fM-  mvlDgtfaeBtreetoaboald  be 
let  ID  Um  lowert  Uoder  upon  Botiee  ctf  the  time 
and  jdaoe  (rt  MtlDg.  A  noHoe  called  for  pro- 
poaali  tor  two  contracti  for  pavlog  different 
parta  of  a  street  A  Ud  was  offered,  and  ac- 
cepted, for  paTing  tbe  entire  etreet  under  one 
contract,  ui  a  smt  npoo  tbe  costract  mftde  In 
porMMnce  thereof,  the  Bnpreme  Court  of  Hin- 
BMOta  aald:  "  No  Wds  were  asked  for  nicb  a 
coDtrM*  at  that  made  with  the  plaintiff,  and. 
tbe  contract  let  not  belog  tbe  same  that  was 
advertised,  tbe  acts  of  the  city  or  ward  officers 
in  making  ft  were  Totd,  and  created  noltabititr 
on  part  of  tbe  defendant"  iVtuA  t.  8t.  Fnul, 
11  Minn.  174  (Gil.  110).  We  aro  constrained 
to  beifere  that  tbe  rule  annoonced  In  that  case 
is  tbe  rule  fixed  by  our  Conslitntion,  and  that 
tbe  oontiacta  made  must  be  the  same  aa  those 
advertised  for  leitlng.  When  it  Is  determined 
to  build  a  bridge  witbin  a  siveD  time,  and  tbe 
location,  plans,  and  spedficatloofl  have  been 
adopted,  all  tiie  terms  of  tbe  contract  are  fixed 
except  tbe  price  to  be  paid;  tbe  obligation  to 
boild  a  bridgeacoording  to  tbe  terms  Unu  fixed 
ia  the  thing  to  be  offend  to  competition;  and 
antH  it  to  formulated  by  tbe  defining  of  those 
terms  eo  that  they,  in  connection  with  tbe  bid 
to  be  thereafter  accepted,  will  comprise  a  com- 
plete contract,  there  is  nothing  to  be  let,  and 
notbiDjir  to  which  competition  can  be  directed. 
It  is  idle  to  talk  of  c(nQpetitton  where  tbe 
miada  of  Udders  are  not  directed  to  the  Uiing 
cAered.  When  the  sol^ect  of  competition  is 
ondeSned  and  uncetlaln,  and  left  to  be  mould- 
ed by  tbe  various  competitors,  it  will  assume 
as  many  forms  aa  tbey  have  conceptions,  and 
each  wul  bid  upon  tbe  thing  of  bis  own  crea- 
tion,— a  thing  t^Kin  which  no  <^er  can  bid. 
But  the  absence  of  oompetltIdD  Is  not  the  only 
diiBcnlty;  for  when  all  bids  are  apon  difl)»ent 
tfafnga,  or  Uie  same  thfnr  differently  fashioned, 
there  fa  no  basis  on  which  to  compare  them,  or 
by  which  ft  can  be  determined  with  certafnty 
wbfcb  is  tbe  lowest  bid,  and  such  determioa- 
tk»  most  rest  in  the  discretion  of  tbe  contract- 
ing board.  Bat  dace  Uie  Ooastitution  was 
desf|fDed  to  wlthbold  all  discretion  In  such  ma^ 
tera,  and  therelv  remove  all  opportDDltiee  for 
fraud  or  favornlsm,  any  system  which  de- 
volves such  discretion  is  In  violation  of  Its  pro- 
visioiM.  It  demands,  in  the  letting  of  con- 
tracts, m  basis  upon  which  bids  can  be  compared 
with  malhemaocal  precision,  and  which  leaves 
nothing  to  official  discretion  after  the  bids  are 
reoaived;  and  no  Act  which  provhles  regula- 
tkHM  for  letting  without  this  basis  can  stand. 
If  different  plans  and  Bpeciflcaliona  were 
adopted,  and  bids  invited  at  tbe  same  time  for 
oontracu  according  to  eadi,  whether  tbe  board 
could  compare  the  bids  upon  different  plans 
•abtDitied,  and  accept  tbe  lowest  bid  upon  the 
plan  then  selected,— is  a  qoestloo  not  raised  or 
considered.  SeeAUp-Oen.  v.  iMroft.M Mich. 
368.  We  only  decide  that  no  contracting  offl- 
or  tribonal  has  any  anthoritv  to  make  a 
contract  for  building  a  biidga  unless  the  same 
oootxact.  fn  vntj  material  mpect,  had  been 
MI..It.A. 


sabmfUed  to  puMlC  bMdhg.  and  that  tbb  in- 
quires Oiat  M  shoaU  be  raDmlUBd  with  refer>' 
enoe  to  definite  plans  and  spedfications.  Such 
being  tbe  meaning  and  effect  of  the  constitu- 
tional provision,  is  tbe  Act  of  tbe  Legistaturer 
void  In  BO  far  as  It  provides  that  the  board  of 
commissionera  ^11  advertise  at  tbe  same  time 
for  plans,  specifications,  and  bids,  and  after- 
wards  adopt  plans  aDd»>celflcati(mBand  accept 
a  bid  thus  obtaioedr  Upon  en  examination  of 
the  Btatutes,  It  will  be  seen  that,  when  the  Act 
under  consideration  was  passed,  tbe  laws  In 
relation  to  bridges  aa  well  as  county  bulkllngs 
autborliwd  tbe  advertisement  of  prtq;K>sal8  oaiy 
af  lor  the  adoption  of  idam  and  apecificnttons; 
a  simoltaneoas  advertisement  for  all  was  first 
brought  Into  tbe  Statute  by  the  Act  under  con- 
sideration. See  Mabsf.  Dig.  g§  490,  1008. 
This  Act  preserves  tbe  form  of  a  public  letting: 
but  for  what,  or  upon  what  basis,  are  bids  in- 
vited? Tbe  commissionera  are  not  required  to 
advertise  for  bids  upon  a  basis  fixed  by  tiiem, 
bat  each  bidder  ia  Invited  to  define  a  liasU  for 
bis  own  bid.  It  is  plain  that  no  two  Mda  will 
be  made  upon  tbe  same  basis,  nnless  by  acci- 
dent, and  that  there  can  be  no  eompetitioik 
among  bidders;  and,  when  tbe  bids  are  re* 
cetved,  tiiero  Is  no  standard  by  wblch  to  meas- 
ure them,  and  therefore  no  meanie  by  wbieb  it 
can  be  absolutely  known  which  is  the  lowest. 
In  this  respect,  we  think,  the  effect  of  the  Act 
would  be  to  nulHfy  tbe  CoostitatloD,  and  it 
cannot  be  sustained. 

ConstrolDg  the  complatnt  according  to  the 
establlAbed  rules  of  cotistraction  in  tbM  State, 
we  think  it  is  fluffldently  alleeed  that  the  board 
of  commissioners  advertised  for  bids  on  a  con- 
tract, tbe  terms  of  which  had  not  been.deffoed 
by  tbe  adoption  of  plsns  and  specifications,  and 
that,  as  the  thing  to  be  let  was  not  defined, 
bidders  could  unt  compete  with  each  other  in 
the  letting.  According  to  those  allegatioDfl, 
wblch  are  admitted  to  be  true  by  demurrer, 
there  was  nothing  to  submit  to  tbe  competition 
of  Udders,  no  letting  to  the  lowest  bidder  was 
possible,  and  fbe  ste^  taken  would  not  author- 
ize the  county  court  to  make  a  coniract,  or 
order  one  to  be  made,  and  its  action  In  that  re- 
gard would  be  without  jarisdlctlon  and'void. 

We  have  not  overlooked  the  allegation  that 
tbe  board  had  adopted  what  It  denomianted 
"general  spedficatfons; "  but  ft  appears  from 
tbe  advertisement  of  tbe  board,  which  la  e^hib^ 
ited  vriib  tbe  complaint,  that  tbe  board  invited 
proposals  and  competitive  plans  and  specifica- 
tions at  tbe  same  time,  stating  that  all  plans 
must  comply  with  the  general  frpeclflcations 
ftirrri<i1)ed  by  tbe  county.  It  thus  appears  ibal 
the  specifications  adopted  were  general,  and  not 
deflntte.  "General  speciflcationa"  were  not 
sufficient,  but  It  waa  essential  that  such  definite 
and  detailed  specifications  accompany  tbe  of- 
fering as  would  disclose  tbe  Iblng  to  oe  under-' 
taken  with  circumstantial  fulhiess  and  pre- 
cision. The  building  of  a  bridge  according  to 
"general  speciflcationa"  mlrfrt  oe  carried  iror- 
ward  with  such  variety  of  detnil-and  circom- 
Atances  as  to  affect  very  materially  its  proper 
cost;  and  every  bidder  should  know,  not  only 
the  general  plan,  but  every  particular  of  detail 
and  circumstance  which  could  affect  ihe  cost 
of  tbe  work  or  tbe  advantage  of  the  coutmct. 
This  is  necessary,  not  only  to  active  nd  ioteU 
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ligeat  coQKpetiUoD  anoaf  Udden,  bat  alto  to 
a  certain  and  proper  compBriaoo  m  bids.  An 
advertisement  for  bids  for  butldioK  abridge  500 
feet  louK,  80  feet  wide,  and  of  a  stated  capacity 
of  burden,  would  contain  " general  spectflca- 
tions," — if  the  words  are  not  so  contradictory 
as  to  make  the  term  meaninglees,— if,  in  re- 
sponse to  this  notice,  bids  with  definite  plans 
and  specifications  were  returned.  A.  might 
offer  to  build  a  pontoon  bridge  at  one  price,  B. 
a  suspension  bridge  at  another  price,  and  C.  a 
bridge  on  piers  at  another,  and  each  bid  might 
"  comply  with  the  general  specifications:"  yet 
there  could  have  ^n  no  compettlion  among 
bidders,  and  there  would  be  no  basis  by  which 
to  determine  with  safety  who  was  the  lowest 
bidder.  Tbia  supposes  an  extreme  case;  but 
the  same  conditfoos  must  arise, 'modified  only 
in  degree,  wherever  the  plans  anid  spedflcations 
adopted  are  so  general  as  to  admit  of  any  sub- 
staDlial  variety  of  detail  in  their  absence.  As 
there  is  nothing  else  in  the  Act  of  1801  inhib- 
ited by  the  Constitution,  its  remaining  pro- 
visions may  stand,  and  must  be  held  to  ne  ttie 
law.  Cooley,  Const.  Llm.  gg  210, 211;  Slate  v. 
Jtarth,  87  Ark.  8S6. 

S.  Upon  the  second  question  stated,  the  ap- 
pellant relies  on  a  section  of  the  Act  of  March 
18, 1879  (Mansf.  Dig.  %  1451),  which  is  as  fol- 
lows: "So  county  court  or  agent  of  any 
couDty  shall  hereafter  make  any  contrail  on 
behalf  of  tl|e  county  nnlesB  an  appropriatioo 
has  been  pre^usly  made  therefor,  and  is 
wholly  or  in  part  unexpended."  It  is  con- 
tended that  this  Act  has  no  application  to  con- 
tracts for  bridges.  According  to  its  terms,  it 
applies  to  any  and  all  contracts  that  can  be 
made  by  the  county  court  or  an  agent  of  the 
county;  and  it  is  a  part  of  the  Act  which  pro- 
vides  for  levying  taxes  and  awropriating  rev- 
enues for  building  bridges.  We  think  its  lan- 
guage and  connection  both  Imply  that  it  was 
'  intended  to  regulate  such  contracts.  It  was 
urged  in  the  argument  that  the  Constitution 
conferred  the  jurisdiction  of  bridges  on  the 
county  court,  and  that,  if  this  Act  was  iatended 
to  apply  to  contracts  for  bridges,  it  would  be 
•vdd  as  interfering  with  the  confitiUitlonal  ju- 
risdiction of  that  court.  We  hardly  think  that 
much  reliance  was  placed  on  this  grquod.  and 
a  little  consideration  discloses  Its  weakness.  If 
the  Aci  is  void  for  this  reason  in  its  applicaUon 
to  contracts  for  bridges,  it  is  void  in  all  re- 
apects,  for  the  jurisdiction  of  the  county  court 
is  coextensive  with  the  matters  to  which  anch 
contracts  could  relate.  But  the  Constitution 
does  not  confer  on  the  county  court  unlimited 
power  in  regard  to  bridges:  it  only  vests  in  that 
court  the  exclusive  jurisdiction  to  administer 
the  law  on  that  subject,  and  so  long  as  this  is 

ermitted  there  is  no  room  for  complaint, 
oreover,  the  claose  which  prescribes  that  such 
contracts  abf^l  be  ^ven  to  the  lowest  bidder 
provides  that  they  shall  be  made  under  such 
regulations  as  may  be  provided  by  law  (Const. 
§  14,  art,  10);  and  the  validity  of  a  statutory 
regulation  similar  to,  but  more  restrictive  than, 
the  one  under  conslderatioD  was  affirmed  by 
(his  court  In  the  case  of  Lawrence  Cffunty  v. 
Oaffman.  86  Ark.  641.  We  think  the  Act  ap- 
plicable in  m^fng  cootnuitB  for  bridges,  and, 
lurtiber,  that  a  contract  to  build  a  bridge  is  not 


authorised  an  appr^^rit^lan  for' "  thelioT 
inary  work,  estimstea.  etc.,  towards  seenTlng 
snch  bridge."  It  is  the  polU;yof  the  Act  to  re* 
quire  the  concurring  judgmeat  of  tlie  levying 
court,  and  of  the  county  jndge,  that  a  bridge 
should  be  boilt  before  a  contract  for  building 
it  can  be  made.  When  the  levying  oourt  makes 
an  appropriation  to  pay  for  one,  that  signifies 
its  favorable  judgment,  and  the  county  judge 
may  afterwards  signify  bis  letting  the  ex- 
tract. But  we  do  not  think  the  appropriation 
relied  on  signifies  tbe  favorable  jndgmentoC  tlie 
levying  court^  It  is  more  reasonable  to  con- 
clude tliat  it  wss  made  with  a  view  to  reaching 
a  decision  than  as  the  announcement  of  one 
reached.  Under  the  Statute  then  in  force,  an 
examination  of  sites,  and  a  procnrement  of 
plans  and  specifications,  were  preliminaries  to 
makiog  a  contract,  and  they  were  no  doubt  in- 
tended in  the  designation  of  the  appropriation. 
Soundings  and  surveys  would  be  necessary  to 
determine  whether  it  would  be  practif^ble  to 
build  at  any  desirable  location,  and  plaes  and 
specifications  would  be  needed  in  eatimaling 
theprobableeoBtof  thework.  Wetliink,  from 
the  derignation  of  the  appropriation,  that  it 
was  inteoded  to  defray  the  cost  of  obtaining 
that  information,  and  it  might  lead  to  an  ap- 
propriation for  building  the  bridge,  or  to  a  de- 
termination to  abandon  it.  While  we  think  a 
contract  cannot  be  made  before  there  has  bt-en 
an  appropriation  for  it,  we  do  not  think  that, 
whni  an  appropriation  has  been  made,  the  con- 
tract will  be  limited  to  the  amomit  appro- 
priated. When  the  levying  court  appropriate 
any  sum  for  the  work,  that  signifies  tlieir  judg- 
ment that  the  work  should  be  done,  ana  the 
couDty  judge  may  then  proceed  to  contract  for 
it  without  lurtber  consulting  them;  the  only 
limitation  upon  his  power  being  found  In  other 
directions. 

8.  The  ground  of  complaint  in  this  case  waa 
not  that  the  contract  would  be  inexpedient  or 
unjust,  or  that  it  would  involve  an  extravagant 
outlay,  but  that  it  was  about  to  be  made  with- 
out authority.  So  made,  it  would  be  void,  and 
could  not  properly  create  a  charge  upon  the 
taxable  property  of  the  county.  Iftbe  contract 
should  be  made,  and  the  bridge  built,  its  cost 
would  either  be  paid  by  taxation,  or  the  con- 
tractor would  sustain  a  heavy  loss.  Such  a 
contingency  would  necessarilv  occasion  iuju- 
riouB  embarrassment,  coofusfon,  and  conten- 
tion to  the  county,  the  taxpayers,  and  the  con- 
tractor, which  would  have  been  avoided  by 
suit  before  the  complications  uose.  We  can- 
not say  that  the  appellants  could  have  obtained 
adequate  relief  by  certiorari;  for  the  want  of 
jurisdiction  arises  from  nutter  dehort  the 
record.  The  remedy  by  appeal  is  inadequate; 
for  the  law  does  not  give  the  taxpayer  his  day 
in  oourt,  or  provide  that  be  may  appeal  without 
it.  Since  the  remedy  at  law  Is  not  adequate 
and  complete,  we  are  of  o^ion  ttiat  injunction 
is  the  proper  remedy.  fForCAsn  v.  Boott,  84 
Ark.  m-,  High,  Inj.  %  1251,  and  cases  cited. 

If  the  views  bereUi  expressed  are  correct,  it 
follows  that  the  chancellor  erred  in  sustaining 
the  demurrer  to  the  complaint 

The  judgment  leitt  be  reeened,  andtktMum 
rmtanded,  wlUi  directkma  to  ovwrule  the  de- 
murrer, and  for  further  iwoceedingiL 
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Cathwtae  SNIDER 
ft 

Jaoob  H.  BABR,  Bzr.,  etc,  of  Ann  Staafln', 
Deeetied,  Appt. 


.Ta.. 


1.  A  dlreetlon  by  m,  tMiiator  in  Us  wtU 
thMt  hta  wife  "-ubMll  hare  And  bold  the  property" 
wbne  be  reekleB  will  mxry  to  her  th*  fee. 

a.  AflMwbWhliM  bean  ffl-Mnbr*  will 
cannot  be  cat  down  to  m  life  eatale  tor 
•  Bubseitueot  olauM  dinotliur  that  the  legatee 
aball  have  "the  Kdeoontrol  of  the  property"  dur- 
ing his  lifFtlne. 

3.  ▲  direction  In  m  wUl  that  teataAor** 
r«al  eetAte  sluUl  be  sold  whenever  Us 
widow  shall  direct  and  the  prooeods  paM  over  to 
ker.and  that  she  shall  ham  poanrto  dliposa  oC 
the  MUEM  by  bequeath  or  as  she  dtiaot^  la  aa  abiO- 
Inte  stftof  Uw  uooeT  to  her. 

(Oot(*era,MU 

APPEAL  by  defendant  from  a  jtidjnnent 
of  the  Court  of  Common  Heaa  for  Yon: 
CooQtj  in  favor  of  plaintiff  in  an  action 
teougbt  to  KCOTer  poasesslon  of  certain  real 
esUte.  Rereraed. 
The  fects  niffldeothr  appear  In  the  tiplnion. 
Mtmn.  Horaee  Kees^  and  V.  K.  Kee- 
•ar,  for  appellant: 

The  devtafog  clause,  "also,  I  direct  that  my 
betored  wife  Anna  ahall  have  and  bold  the 
property  in  Bottatown,  where  I  now  reside." 
girea  a  fee.  and  the  next  clause  does  not  mean 
to  lesaeo  or  restrict  the  estate  previoosly  de- 
vised, bat  rather  was  placed  there  to  ibow  she 
was  given  the  aole  control  during  ber  lifetime. 
It  is  rather  difltoilt  to  concelTe  how  a  testator 
could  evince  an  intention  to  give  greater  pow- 
ers than  are  by  tbls  will  granted  to  his  widow. 
See  BabtarU  v.  Vnger,  %  Pearson,  241. 
To  doubt  is  to  solve  the  question  and  make  a 

8kiT9§  V.  MUtAtoaiU.  79  Pa.  48:  Martin 
T.  MeDen'U,  10  Phila.  19,  80  PbUa.  Leg.  Int. 
S«:  RedMt  v.  Sddinger,  81*  Pa.  5S8. 

£vcn  if  It  be  a  fiift  for  life,  it  is  wltbont  any 
Hmiietlon  over  and  witboat  the  Intervention  of 
s  imstee.  There  is  a  Uoe  of  dedaions  in  this 
8iate  which  bold  sucb  a  bequest  is  absolate. 

JfenW*  Am.  100  Pa.  888:  am»tk'$  App.  38 
Pa.  9:  mart  App.  86  Pa.  180:  aWmitter't 
App.  45  Pa.  SeS;  Otwetf'*  SHate,  S8  Pa.  488. 

It  ia  never  to  be  presumed  that  a  testator  in- 
tends te  die  intestate  of  any  portioQ  of  bis  es- 
tate, and  where  be  states.  In  an  introdaclory 
«iaose.  that  be  fotenda  to  diqioaa  of  bla  estate, 
that  intention  Is  stated  and  nothing  lees  than  a 
dear  ominrion  makes  an  Intestacy  of  any  part 
of  the  estate. 

SeMter  v.  Meper,  19  Pa.  87;  MerkeFi  App. 
supra. 

A  general  devise  with  power  to  dispose  of 
the  corptu  of  the  estate  carries  a  fee. 

Seeond  Refornud  Freabjf.  CAiireh  v.  Diibrote. 
48  Pa.  819;  Flmt  v.  DOtoH,  8  PUIa.  81;  Rohton 


irom-Sce  note  to  Fowen  v.  Jeiidevloe  (VU  7  L. 

ISURA. 


T.  OotluM,  88  Plttib..L.  J.  VSS;  Sipith  V.  piUtdth 
aim,  85  Fa.  109.  .  , 

X  devise  for  life  with  ah  absolute  power  of 
disposal  carries  a  fee. 

Morru  v.  PhaUr,  1  Watts,  389;  Mtmelman"* 
Eitate,  89  Pa.  469;  Orot>e?t  EataUy  58  Pa.  4^. 

Mr.  Robert  F.  Glbeon.  for  appellee: 

Whoever  claims  agaiust  tbe  Laws  of  Descent 
must  show  a  written  title,  which  the  court, 
with  satisfaction,  decides  to  be  sufficient. 

Lipman'$  A^p,  30  I^  184. 

The  question  in  expoundii^  a  «ill  is  not 
what  tbe  testator  meant,  but  what  ia  the  mean- 
ing iA  his  words. 

'  Clayton  v.  Clayton.  8  Binn.  484;  Ba^cock'a 
App.  5  Cent.  Rep.  537. 112  Pa.  541. 

ihtotin  in  csmk  ntt^  ut  amh^Uatt  ibi 
nuUa  esmoHtio  contra  teriafienda  eti. 

A  will  most  be  so  construed  as  tp  render 
every  part  of  It  effectivei.  The  restricting 
clause  oasDOt  be  ignored. 

MutUnr'tSHate,  88Fa.  831;  1  Jarman,  Willi, 
415,  416. 

There  Is  no  residuary  clause,  but.  its  omis- 
sion, even  thovgh  accidental,  cannot  be  sup- 
plied. 

Caman'a  App.  2  Peanyp.  386. 

The  rule  established  by  the  Act  of  April  8., 
1888.  is  that,  if  tbe  intention  of  the  testator  to 
the  contrary  a{^>ears  lu  tbe  will,  tbe  Act  does 
not  apply. 

8hfym  V.  Po^tkwaite,  72  Pa.  42;  Scekell  v. 
£U(fi'n^,81»Pa.  585. 

Only  in  doubtful  cases  the  law  Icnnt:  in  fnvor 
of  the  flrst  taker  as  the  principiil  objcL-i  uf  tliu 
testator's  bounty. 

Smith'M  App.  23  Pa.  9;  R^irall  v.  I  fr.r.'-.  U. 
388. 

There  Is  a  line  of  decisions  in  which  it  waa 
held  that  a  life  estate  Is  not  eolat^ged  by  even, 
an  abaolute  power  of  disposal. 

FMor  V.  Merbetl,  7  Watts  A  S.  68;  Musaet- 
man'i  Bttate^  Fa.  469;  Palethorp  v.  Bergner, 
53  Pa.  149;  Moffiter  v,  Wpntoep,  97  Pa.  132; 
Fortpthe  V.  Fortj/tJu,  108  Pa.  181 ;  UinkU'n  App. 
8  Cent.  Sep.  868,  116  Pa.  497,  and  cases  cited. 

Pawnm.  Ch.  J.,  delivered  tbe  opinion  of 
the  court: 

We  agree  with  the  court  below  that  this  ia 
a  close  case.  Its  solution  must  mainly  de- 
pend upon  the  proper  construction  of  thn 
will  of  Michael  B.  Shaffer,  deceased.  Tbu 
testator,  after  expressing  bis  desire  "  to  settle 
my  worldly  affaira,"  tbua  disposes  of  the 
real  estate  in  controversy:  "Also,  I  direct 
that  my  beloved  wife,  Anna,  shall  have  and 
hold  the  property  in  Bottstown  where  I  now 
reside,  said  Anna  to  have  the  sole  control  of 
the  same  during  her  lifetime,  and  at  tho 
discretion  of  my  beloved  wife,  Anna,  she 
shall  order  mv  executor  to  sell  tbe  real  estate 
at  public  Bale,  <»:  at  private  sale,  all  my 
real  estate  to  tbe  best  advantage  of  my  wife. 
And  I  hereby  empower  my  executor  to  make 
deeds  of  cooveyanoea  for  tbe  same  as  fully 
as  I  could  have  done  in  my  lifetime,  and  tbe 
money  realized  from  the  sale  of  my  real 
estate,  my  executor  shall  pay  over  to  my 
beloved  wife,  Auift,  and  she,  tbe  aaid  Anna, 
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shall  have  power  to  dispose  of  tbe  same  bj 

bequeath,  or  as  she  directs.  .  .  .  Also 
I  direct  that  mj  wife,  Anna,  shall  have  and 
hold  all  my  personal  property  for  her  own." 

The  learned  judge  below  held  that  t)ie 
widow  of  the  tester  took  but  a  life  estate 
in  tbe  land,  with  a  power  to  compel  a  sale 
thereof,  and  to  appoint  the  proceeds:  and 
that  the  testator  intended  to  die  Intestate  In 
case  his  widow  failed  to  exercise  these 
powers, 

From  the  case  stated  it  appears  that  tbe 
widow  never  did  exercise  these  powers;  the 
real  estate  in  controversy  remained  nnsold 
at  the  time  of  her  death.  This  contest  is 
between  tbe  heir-atOaw  of  the  testator  and 
the  executor  of  his  wife.  The  court  below 
entered  judgment  upon  ttu  case  stated  in 
favor  of  the  ueir-at-law. 

A  careful  consideration  of  tiie  case  leads 
ns  to  a  different  conclusttm.  Tbe  testator 
evidentlV  intended  to  dfepose  of  bis  entire 
estate.  He  was  childless;  his  wife  was  tbe 
sole  object  of  his  bounty ;  there  is  no  other 
nersoo  named  or  refetred  to  in  the  will. 
Tbe  first  sentence  of  tbe  will,  in  the  para- 
graph above  quoted,  carried  the  fee.  He 
says  his  wife  "shall  have  and  boM  the  prop- 
erty in  Bottstown  where  I  now  reside," 
while  this  language  In  a  deed  would  not 
carry  the  fee  it  is  otherwise  in  a  will. 
Having  thus  given  tbe  fee,  what  was  there  to 
cut  It  down  to  a  life  estate?  Admittedly 
nothing  except  the  next  sentence.  In  which 
the  testator  says :  "  Said  Anna,  to  have  the 
sole  control  of  the  same  during  her  lifetime," 
etc.  But  this  was  m^e  surplusage.  After 
giving  a  fee  It  cannot  be  cut  down  to  a  life 
estate  by  the  unnecessary  provision  that  she 
should  nave  the  control  of  it  during  her  life. 
The  testator  may  have  thought  that  in  some 
way  which  he  did  not  understand;  bis  ex- 
ecutor might  Interfere  with  his  widow's 
enjoyment  of  the  property,  and  the  clause 
in  question  may  have  been  inserted  to  pre- 
vent this.  In  either  View  of  the  case  the 
language  is  without-legal  effect,  and  might 
well  have  been  omitted.  He  then  orders 
the  executor  to  sell  tbe  property  whenever 
the  widow  shall  direct,  and  then  follows 
this  slgnlflcant sentences  *And  the  modtys 
realized  from  the  sale  of  my  real  estate,  my 
executor  shall  pay  over  to  my  beloved  wife, 
Anna,  and  she,  the  said  Anna,  shall  have 
the  power  to  dispose  of  the  same  by  be- 
queath or  as  she  directs."  The  learned 
judge  below  Construed  tiiis  as  merely  a 
power  of  appointment  of  the  proceeds  of 
the  sale,  whereas  it  is  an  absolute  gift  of 
the  money,  and  the  superadded  power  of 
appointment  is-  the  merest  surplusage.  It 
detracts  nothing  from  a  fee  for  a  test«tOr  -to 
say  that  his  devisee  shall  have  the  sole  con- 
trol of  the  property  dnring  ber  lifetime,  and 
au  absolute  gift  of  money  is  not  qnalifled 
by  a  superflnouB  authority  to  bequeath  it. 

We  have  here  a  <^ildlesa' testator  who  gives 
the  sole  interest  in  tbe  lend  to  bis  wifle.  We 
think  tbe  case  comes  witbin  tbe  9th  section 
nf  tbe  Act  of  April  8,  ldS6,  which  declares : 
"All  devises  of  real  estate  shall  pass  the 
whole  Atate  of  the  testator  in  the  premises 
devised,  although  there  be-no  words  of  In- 
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beritance  or  of  perpetuity,  unless  it  appears 
by  a  devise  over,  or  by  words  of  limitation 
or  otherwise  In  the  will,  that  the  testator  in- 
tended to  dev4ae  a  less  eitata.* 

The  will  of  Michael  Shaffer  contains  no 
devise  over,  nor  do  we  find  any  express  lim- 
itation of  the  estate  to  his  wife  for  life  only. 
I  have  not  discussed  the  authorities.  It  is 
sufficient  to  refer  to  Morris  v.  PhaUr,  1 
Watts,  889;  Mimeiman't  EttaU,  39  Pa.  469; 
SeeoTtd  RBform  iVstfw.  {ttufcA  v.  ZMa&mc, 
62  Pa.  819;  Onm'a  EtUOe,  68  Pa.  429. 

7^jut^m«n$  it  nrnned,  and  judgment  is 
now  entered  imyor  at  the  defcnduit  in  tlw 
case  ststsd. 


Jane  E.  WENGERD'S  APPEAL. 
i....r%.....i 

Th0  respectlTe  letfades  Tesf^at  tbe 
death  vt  the  teststtor  under  a  win  oonvert- 
Ing  the  estate  Into  money  and  dtrectin^  tlie  dis- 
tribution of  one  third  of  It  In  equal  ghsres  amoDir 
tbe  obUdren  of  testator^  son,  and  In  case  of  the 
death  (rf  any  ohIM  before  the  parmrat  to  blm  of 
hie  tfaam  sucb  abaro  to  be  divMad  between  the 
survivon,  And  no  stiare  Is  devested  the  deaUt 
ot  a  legatee  before  actuallr  receiving  it. 

(October  fiiisn.) 

APPEAL  by  Jant  £.  Wengerd  from  a  de> 
cree  of  tiie  Orphan^  Co  art  of  Camberland 
County  disallowing  her  claim  upon  the  estate 
of  John  Wengerd,  Sr.,  deceased,  for  a  legacy 
given  by  Wengevd  to  claimant^  hurt)aod  and 
by  him  willed  to  her.  Evened. 
The  facts  sufiteietttly  appear  in  tbe  o^nion. 
JffMrv.  J.-'E.  BarBlta  and  F.  E.  Belta- 
hoover,  for  appellaDt: 

Tbe  law  always  and  justly  favors  tbe  first 
taker  as  the  flrst  object  of  tbe  testatOT's  bounty 
and  will  not  permit  any  other  ioient  to  prevait 
unless  it  csnnot  be  avoided. 

King  v.  PHek,  186  Pa.  975;  MiekU^t  App. 
n  Pa.  514;  Green'*  Beiate,  140  Fa.  SS8;  QUVf 
Estate,  45  Phils.  Lee.  Int.  287;  LitU^t  App.  » 
Cent.  Rep.  809, 117  Pa.  14;  Mutter**  ffirtdte,  1ft 
W.  N.  C.  830. 

It  has  been  uniformly  held  in  this  State  from 
OvWn  V.  Wilton,  8  Asbro.  178,  through  all  the 
cases  where  the  question  has  ever  been  conaid- 
eted  down  to  tbe  present,  that  "a  bequest  of 
personal  property  relates  to  tbe  time  of  the  tes- 
tator's death,  unless  a  contrary  Intent  ts clearly 
indicated  in  the  will." 

SeS  Coggin'*  App.  134  Pa.  10;  8  Jarman, 
Wills,  p.  672:  BammeB  r.  QiOow,  15  L.  J.  N. 
B.  Ch.  86;  Hutehtonv.  iVanmngton,  1  Ves.  Jr. 
362;  Martin  v.  Martin,  L.  R.  S  Eq.  Cas.  403; 
Jfi'nmT.  BattUon,  L.  R.  1  App.  Cas.  428;  Qir- 
(Ualoikar.  Orvea,  10' Hare.  487. 

Th  e  rights  Qf  the  legatee  could  not  be  defeated 
by  the  uccidenial  circums^tances  of  tbe  case. 
Law  V.  7%»nmo»,  4  Russ.  99. 
Mr,  J.  W.  Wetsel  for  appellee. 

Paxson*  Ch.      delivered  the  opinion  of 

tlie  court : 

The  cotfEention  In  this  case  arises  over  tbe 
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followijig  claiue  in  ti»  will  of  John  Wen: 
£erd,  deceased: 

"I  direct  my  executors,  hereinafter  named, 
to  sell  at  public  or  private  sale,  my  house 
and  lot  on  the  east  side  of  Penn  Street,  known 
as  the  pastorage ;  nod  for  tba  jrarpose  of  en- 
mbling  them  to  do  so,  I  hereby  authorize 
them  to  make,  execute,  aokaionledge  and 
deliver  Ute  necessary  deed  or  deeds  to  grant 
and  convey  the  same  to  the  purchaser  or  pur- 
chasers thereof,  and  the  proceeds  of  the  said 
sale,  together  with  the  proceeds  of  all  bonds, 
notes  and  cash  on  hand,  with  the  proceeds  of 
my  personal  property,  I  direct  my  said  eX' 
ecutors,  after  paying  the  legaOT  hereinbefore 
mentioned,  my  just  debts  and  faneral  ex- 
penses, and  the  expenses  of  administratlos, 
to  divide  into  three  equal  shares,  which. I 
hereby  bequeath  as  follows:  viz.  :  to  Maiy 
Settle  one  tMrd;  to  EliMbeth  Kozer  one 
tltird  ;and  to  John  Wengerd,  Harry  Wengerd 
and  Catharine  Wengerd,  children  of  my  son 
DkTid  Wengerd,  deceased,  the  remafaitncone 
third  to  be  equallv  divided,  between  them 
share  and  share  alise,  andfn  case.of  the  death 
of  any  of  the  children  of  my  son  David, 
before  the  payment  to  them  <tf  their  said 
share,  then  to  be  divided  between  the  sur- 
Tivor*." 

John  Wennfd,  raw  of  the  gnuidsoiH  above 
Buned  of  tne  testator,  died  abont  eleven 
months  after  the  death  of  the  latter.  He  had 
received  $200  cf  his  share  before  his  death. 
He  left  a  will  in  which  he  made  bis  widow. 
Jane  £.  Wengerd,  the  appellant,  his  sole 
legatee  and  executrix.  She  now  claims,  un- 
der her  husband's  will,  the  balance  due  him 
under  the  will  of  his  grandfather.  The 
coart  below  rejected  her  claim,  hence  this 
appeal. 

The  qaestlon  la.  When  did  the  legacy  to 
John  Wenfferd  vest.  If  it  vested  at  all  t  And 
if  it  vested  at  the  death  of  the  testator,  was 
It  devested  by  the  accident  of  John's  death 
before  the  full  and  final  distribution  of  his 
grandfather's  estate?  That  the  executors 
regarded  his  Interest  as  vested,  is  clear  from 
the  tact  that  they  paid  him  $200  on  account 
'  of  it.  And  it  is  equally  clear,  had  the  dis- 
tribution been  made,  as  it  might  well  have 
been,  prior  to  John's  death,  be  would  have 
been  entitled  to  the  share.  The  testator  bad 
no  debts ;  witii  the  exception  of  a  house  and 
lot,  his  estate  not  otherwise  disposed  of  con- 
risted  of  cash  securities  and  money  which 
could  readily  liave  been  distributed  almost 
Immediatelv  after  his  death.  The  account 
was  not  filea  until  two  years  after  the  testator 
died,  and  tiien  In  obedience  to  a  citation. 
We  do  not  think  the  executors  can  defeat  the 
rights  of  a  legatee  by  delaying  distribution. 

In  considering  the  nice  question  whetiier 
t  legacy  is  vested  or  contingent  regard  must 
always  be  had  to  the  position  of  the  parties. 
Id  coDStruine  a  will  where  the  bequest  is 
ambiguous  the  inclinations  of  the  courts  are 
always  towards  vestinir  the  legacies.  Coggin's 
App.  134  Pa.  10.  The  presumption  tiukt  a 
legacy  was  intended  to  be  vested  applies 
with  far  greater  force  where  a  testator  is  mak- 
ing provision  for  a  child  or  a  grandchild, 
than  where  the  gift  is  to  a  stranger,  or  to  a 
oollatml  relative,  as  In  Eaver^kk'*  App. 
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108  Pa.  8W..  It  would  lie  slrainiii';  ;i  point 
to  Iiold  that  this  testator  intendt'd  that  his 
grun^if^hikl  should  be  deprived  of  bis  sjiare, 
thmigli  lie  should  diu  luiiving  a  child  or  chil- 
dren, by  the  mere  accident  of  his  death  the 
duy  before  the  money  was  distributed.  Thi^ 
Would  enable  an  executor,  under  some  cir- 
cumstances, absolutely  to  defciit  the  will  nt 
his  tt-.stator,  by  withholding  ar  refiisini;  d!^ 
triliiitiuii  for  a  certain  pcriuil.  We  citnUOT 
assume  that  this  testator  intended  to  lodge 
such  a'  power  In  the  hands  of  the  executor  of 
hip  will. 

'  The  doctrine  of  this  State  from  the  time  of 
(hrbinv.  ^t^wm,  3  Ashm.  178.  has  uniformly 
been  that  tf*  bequiest  of  poraona)  ptojw^ 
relates  to  the  time  of  Uie  testator's  death, 
unless  a  contrarv  Intent  Is  clearly  indicated 
In  the  will,  ''if  any  iAuhediate  legacy  is 
given  without  specifying  a  time  for  payment, 
and  is  eivenover  tn  case  the  legatee  dies 

befof«  ntiMohfiMpayBblerthe'woTd 't»y*f)l*' 
can  only  hRW  raterenee  to-  the  death  oi.  t^e 

testator."  Jarman,  Wills,  809;  and  thesame 
learned  author  st^a  In  vol.  8  of  the  same 
work,  p.  612  :  "l^ecutory  gifts  over  in  the 
event  of  legatees  dying  before  receiving  their 
legacies  have  given  rise  to  muc^  litigation. 
Actual  receipt  may ,  be  d<^yed  by  so  many 
different  eanaes  tbiu  the  court  is  unwilling  to 
imputrto  the  testator  aa  Inteidion  to  make 
that  a  condltrlott  of  the  legacr,  Awl  ttius  In- 
definitely postpone  the  amointe  veBtinv  of 
it." 

In  BammeU  v.'  GiUmc,  15  L.  J.  N.  8.  Ch. 
35.  where  the  will  directed  that  the  fund 
should  go  in  equal  shares  to  testator's  chil- 
dren when  they  should  attain  twenty -one  years 
of  age,  but  Ip  the  event  of  the  decease  uf  any 
of  said  childrm  befcffe  they  siiould  Iiavc  re- 
ceived or  become  possessors  of  their  share, 
said  share  was  to  go  to  their  children,  it.  was 
held  that  those  who  had  attained  the  age  of 
twentT-one  took  vested  Interests  even  though 
they  died  before  receiving  the  money.  In 
SuttAmn  Matlninfftoti,  t  Ves.  Jr.  8<t3, 
there  was  a  gift  over.  If  the  leeatee  should 
die  before  he  may  have  received  It,  and  I^tt 
Thurlowsaid:  "lam  to  compute  wliat  time 
would  be  sufficient  to  enable  these  parties  to 
receive  their  legacies.  It  is  all  too  uncertain. 
Suppose  we  have  given '  real  estate  in  the 
manner  you  specify ;.  it  Is  olear  that  It  will 
neither  depend  on  the  csprtoe  of  the  trustee 
to  sell,  for  that  would  be'  contrary  to  all 
common  sense,  nor  upon  his  dilatoriness  ;  in 
some  way  it  may  be  sold  immediately ;  bnt 
I  should  not  inquire  when  a  real  estate  might 
have  been  sold  with,  all  possible  diligence, 
for  it  might  be  the  very  next  day,  or  that 
very  evening,  and  therefore  the  court  always 
in  such  a  case  considers  it  as  sold  the  moment 
the  testator  is  drad ;  for  where  there  is  a  trust, 
there  is  always  considered  here  as  done  which 
is  ordered  to  be  done,  and  the  court  cannot 
measure  the  time. 

In  this  case  it  Is  an  Immeasnmble  purpose. 
I  can  do  nothing  with  it,  and  ftmust  be  con- 
sidered as  vestM  from  the  death  of  the  testa- 
tor." Martin  v.  Martin,  L.  fl.  3  Eq.  Gas. 
403 ;  Minon  v.  Sattitoti,  h.  R.  1  App.  Cas. 
438,  and  many  other  English  Rases,  hold  the 
same  doctrine.   The  <Hity  case  cited  in  op- 
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posldon  to  thU  line  of  attQioriey  It  Bdver- 
Mi*k'tApp.,*ttpm.  which,  while  ft  gives  color 
to  the  appellee's  contention,  differs  in  some 
respect!  from  the  case  In  hand.  There  the 
appellant  claimed  as  the  heir  of  Ms  deceased 
wile.  The  clause  in  the  willwas:  "Should 
any  of  them  die  before  the  diatributlon  of 
my  estate,  without  heirs,  then  the  part  al- 
lotted to  such  shall  be  divided  equal  ly  among 


the  othen  named."  Hie  oonrt  held  that  tbe- 
words  "heirs"  meant  "children,"  nnJ  that  the 
appellant  was  not  entitled  as  heir  to  the  leg- 
acy. The  whole  contention  was  over  thlft 
point. 

The  decree  ie  reeenei  at  the  costs  of  the  ap- 
pellee,  and  It  Is  ordered  that  the  record  oe- 
remitted  with  instructions  to  make  dlstriba- 
tton  in  accwdanoe  with  this  opinion. 


KANSAS  SUPREME  COURT. 


ATCHISON.  TOFBKA  A  SANTA  P£)  a 
CO.,  Fig.  in  Err., 
«. 

fiMDUel  A.  TEMPLE.  ft 
<  Kan.  ) 

*A  eoBtrmet  batw«e»  »  railroad  oom' 
pmmj  and  a  ahippAr  of  atook  itlpulated 
•Head  note  by  Orkbn,  C.  • 

NoTB.— Contract*  of  carrier  maif  pnttMt  for  rea- 
aonabU  exemptieme. 

In  tbe  United  Btatee,  a  ooodltlon  oomiaon!;  lo- 
aerted  bj  oonunoo  carriers  Id  tbeir  contracts  relates 
to  tbe  time  and  manoer  of  presenting  olalnu  for 
damagea;  and  the  ooarta  have  been  liberal  In  tua- 
talnlng  snch  regulatknts.  lAwson,  Oaniers,  IM. 

Tbe  carrier  la  bouad  to  perform  the  service  upon 
belDC  paid  therefor,  and  It  la  a  danfferoui  policy  to 
allow  tt  to  exonerate  Itself,  even  from  Ito  fuU 
itafaUl^  at  oommon  law,  by  an  artl&ce.  to  ttae 
Injury  of  those  who  are,  in  tbe  ordinary  courae  of 
bualnesi,  compelled  to  employ  (te  services.  FlUe- 
brown  v.  Otand  Trunk  B.  Co.  K  He.  462.  and  cases 
cited:  Blossom  y.  Dodd,  43  N.  T.  SU-  Southern 
Bxp.  Oo.  V.  Moon,  8D  Min.  8S3;  Omdorff  t.  Adams 
Bxp.  Go.  8  Bosb,  IH;  Jones  v.  Tocwbees,  10  Ohio, 
145. 

And  Id  a  ease  wbert  one  of  the  conditions  of  a 
telegraph  oompeny.  printed  In  their  blank  lorms, 
was  that  the  company  would  not  be  Uatrie  for  dam< 
ages  in  any  ease  where  the  claim  was  aotpresentad 
la  writinff  wttbiD  sixty  days  after  sending  the 
message,  it  was  ruled  that  the  oondltlon  was  bind- 
ing on  an  employer  of  the  company  who  seat  bis 
message  on  the  printed  form.  Wolf  v.  Western  IT. 
Teleg.  Co.  62  Pa.  88. 

The  condition  printed  In  tbe  form  was  considered 
a  reasonable  one,  and  tt  was  held  that  tbe  emplorer 
must  make  olalm  nooDrOlner  to  tbe  oondttion  before 
he  oould  maintain,  an  action.  Rntetly  the  same 
dootrtaie  was  aflserlsd  In  Toung  V.  Wesbeni  U. 
Teleg.  Co.  2  Jones  *  e.  m 

Early  adjudloatloDS,  notably  tbrt  of  Oould  v. 
UUI.  t  HIU,  823,  and  Jones  v.  Voortieea.  aupro,  ^ere 
in  oontraventlon  of  the  astAbUshed  Bngllsb  rule, 
nod  held  that  a  oommon  carrier  could  not  limit  his 
lability  by  recitals  in  the  contract  of  carriage 
whloh  would  absolve  Mm  from  the  results  of  negli- 
wenoe,  however  gross.  This  doctrine,  however, 
•nuHt  be  regarded  as  hnvtag  been  expressly  repudl- 
iited.  Dorr  v.  New  Jersey  S.  Nav.  Co.  4  Sandf. 
13B,  8N.  T.  Legal  Obs.  81ft.  U  N.  T.MB:  ^Nnons 
V.  Honteath.  UBarthSB:  Sfcrcaotlto  HuL  Ins.  Oo. 
V.  Chase,  1 B.  D.  Bmltb.  US;  Peek  y.  Nortfa  8taffoi4- 
Hhlre  R.  Co.  10  H.  L.  Oss-  473, 4W:  Austin  v.  Uan- 
•:b<!Ster.  &  ft  L.  B.  Co.  U  Eng.  L.  ft  Kq.  G06:  Carr  v. 
Lanoaehlie  ft  7.  B.  Co.  T  Exch.  TOT,  14  Eag.  L,  ft 

The  weight  of  modem  adjudication  favors  the 
Vroposition  tliat  as  between  the  cBrrler  and  con- 
t^l^unr  an  express  contract  is  valid  wfaloh  by  Its 
Terms  and  stipulaitlons  tlmita  tbe  respoDalblltty  of 
ISL.R.A. 


that,  as  a  condition  preoedent  to  Us  right  tv 
recover  damages  for  any  toas  or  Injurr  to  such 
stock,  he  stiouH  give  noUoe  In  writing  to  some 
ofBoer  of  the  railroad  oompaoy.  or  its  nearest 
station  agent,  before  the  removal  of  such  stock 
from  tbe  plaoe  of  delivery.  In  an  actton  to- 
recover  damages  for  Injuries  to  auob  stock  while 
«n  route,  where  ttae  oondltloa  of  the  stock  was 
made  known  to  tbe  station  agent  of  ttae  railroad 
oompany  at  the  plaee  of  dsstinatitm.  and  such 


the  carrier.  Camden  ft  A.  E.  Co.  v.  Baldauf.  U  Fa. 
67;  TUkenaa  v.  Fargo,  K  N.  T.  Stt;  Walker  v. 
York  ft  N.H.  a  00.8  Osr.ft  K.>TV:  811m  v.  Great 
Mortbera  KOo.a  BDg.C..ft  B(|.t«7.14  CBLSiT; 
Kimball  v.Hutland  ft &B.  Co.  «6Tt.2S8:  Wallaoe 
V.  Hattbewa,  88  Qtt.  07;  Reno  V.  HOgao,  U  B.  Mob. 
88;  Boberts  v.  Rller,  IS  La.  Ann.  Vft  IfobUe  * 
0.  H.  Op.  V.  Wtfner,  40  Hiss.  720. 

JUeinetUmM  upon  V»e  rlOil  to  limit  habauv. 

It  is  a  well-recognised  princtple,  however,  that 
these  exemptions  from  ItaMltty  must  include  such 
only  as  are  Just  and  equitable  in  contemplation  of 
law.  Peek  V.  North  Staffordshire  B.  Oo.  10  H.  X*, 
Cto.  473, 408;  New  Tork  Cent.  U.  Co.  v.  Lockwood^ 
81 U.  S.  17  WalL  aST.  21  L.  ed.  m,  10  Am.  Bep.  80ft. 

And  It  Is  a  rule  of  extended  application  that  ttae 
carrier  oannoC,  by  special  oootraocua)  form,  so 
abridge  bis  liat>UltT  as  to  relieve  bim  vlrtuaUy 
from  any  responsibility,  even  from  bis  own  grots 
oarelesuiess  or  that  of  his  employ^  So  tonaclously 
have  the  courts  enfwced  this  principle  that  it  may 
well  be  regarded  at  tbe  present  time  as  forming  an 
exoepUon  to  an  otherwise  universal  rule,  which 
pormitsareaBonablellmltationfromllabtllty.  The 
cases  supporting  the  averment,  and  wtaloh  refuse 
to  limit  tbe  llaUlftyfor  negligence  and  careless- 
ness, are  as  follows:  Ounden  ft  A.  B.  Co.  v.  BoJ- 
dauf,  IS  Pa.  IT;  GoUey  r.  Pennv ivanfa  B.  CO.  89 
Pa.  242:  Pennsylvania  B.  Co.  v.  Henderson,  a  "Bm. 
SUt  Famfaam  v.  Camden  ft  A.  R.  Go.  66  Pa.  68: 
Laing  r.  Colder,  8  Pa.  479:  Kmplre  Transp.  Co.  v. 
WamsutU  Oil  Co.  08  At.  14, 8  Am.  Rep.  616;  KoowU 
ton  V.Erie  B.Co.18  Ohio  8t.MD.S  Am.Kep.3B3; 
Graham  v.  Davis.  4  Ohio  St  882;  Welsh  v.  Pitts- 
burgh, Ft.  W,  ft  C.  R.  Co.  10  Ohio  St  76:  Jones  v. 
Voorheea.  10  Ohio,  1«;  Mlcbljran  B.  ft  N.  T.  R.  Co. 
V.  HeatoD.  87  lad.  416;  Adams  Bxp.  Oo.  v.  Fcn- 
drick.  88  Ind.  ISO:  Ohio  ft  M.  R.  Oo.  v.  Seiby,  47  Ind. 
471, 17  Am.  Bep.  TH;  Hedfleld  8(diool  TMst.  v.  Bos- 
ton. H.  ft  B.  R.  Co.  102  Mass.  6BX;  Adams  Bxp.  Co. 
V.  Stettaners,  f&  lU.  184, 14  Am.  Rep.  87;  Fillehrown 
v.  Grand  Trunk  R.  Co.  66  Me.  482;  aeger  v.  Ports- 
month,  a  ft  P.  ft  B.  R.  Co.  81  Ve.  288;  Nashville  ft 
C  R.  Co.  V.  Jackson,  •  Helsk.  271;  Ketchum  v. 
American  H.  U.  Exp.  Co.  S2  Mo.  890;  New  Orleans 
Mut.  Ina.  Co.  v.  New  Orleans,  J.  ft  CS.H.H.  Co.  20 
La.  Ann.  302;  Southern  Exp.  Co.  v.  Mooa.  80  Miss. 
822;  Steele  v.  Townsend,  87  Ala.  247;  Berry  v. 
Cooper.  SS  Ga.  643;  Swindler  v.  HIDlard,  S  RIcb.  L. 
2M:  Fllnn  v.  PhUadelpbla  ft  B.  R.  Oo.  1  HoosL 
(DpI.)4I»:  PaTefHisv.Monteatli,18Barb.8i8j  Mooro 
V.  Bvans.  14  Barb.  6B4. 
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tceotoomented  to  tbe  mnoval  of  the  stock  from 
tlM  car.  and  Iwd  «n  opporttmltr  to  examine  and 
Inapeot  the  ff*™**  after  nob  remoTaL  and  lie- 
foratlMrlad  ndni^  wltb  otter  Mook.  or  tieen 
remoTed  from  tbe  pbrae  of  dcatiiiatloii,  and  a 
wrttteu  DoUoe  (or  damagea  was  trsnsmltted  to 
the  elatan  agent  of  tbe  nllroad  oompaoy  within 
four  daya  after  the  remoTal  of  the  stock  from 
th90»*tWaA  ten  daji  thereafter,  upon  tbe  death 
of  me  <rf  the  aiUmali,  a  auhaeqiieDt  noUoe  for 
dMuagee  waa  given  to  tbe  railroad  oompany,— 
Bdil,  that  theie  had  been  a  aubstaDtlat  oompU- 
anoe  wltti  tbe  oontraot  upon  the  part  of  tbe 


EKBOR  to  tbe  Dtstrict  Coart  tot  Flooey 
County  to  review  a  jadgment  in  favor  of 
plaintiff  in  an  actfon  Imsught  to  reiM>ver  dam- 
ages  for  fnjnrlea  to  liTe-8t(x^  wblle  in  defend- 
ant's poaearioD  tor  transportation.  Affirmed. 

Tbe  facta  suffldently  appear  in  the  commto- 
iloDer's  f^oioQ. 

JfesMv.  Oeor^  R.  Peek.  A.  A.  Hard 
and  J.  O.  Epta,  far  plaintiff  in  emv: 

Hw  oral  notice  was  not  a  anfflcinit  compU- 
•Dce  with  tbe  condition. 

Ooggin  v.  Kanmu  POe.  R.  Co.  IS  Kan.  416. 
Wb«e  a  shipper  falls  to  comply  with  a  con- 
dition In  the  oontraot  of  carnage  xequtrlng 
neb  a  written  notioe,  be  is  not  entitled  to 
recover. 

apragw  v.  UimuH  Fac.  KCo.^  Kan.  347. 
See  also  Manengate  v.  Wettam  U.  TeUg.  €h. 
17  Mo.  App.  357:  Weir  v.  The  Bmrm  Go.  5 
Phil*.  856;  Oote  r.  WeeUm  U.  TiUg.  Oa.  83 
Mion.  2S7;  Hinhitrg  v,  JHnmor$,  Vi  Daly, 
^9;  Youngy.  We&ttm  U,  T^.  Oa.  %  Jonea 
ft  8.  880;  Uniiti  Statu  Bxp.  Oo.  t.  HarriM,  81 
lod.  137;  Soutbtm  Sxp.  (».  v.  Bunnieutt,  64 
Miaa.  6M. 

.  Mr.  BUltOD  Brown,  for  defendant  fo  error: 

Tbe  proof  shows  a  sohataotlai  compliance 
with  the  puipoaea  of  the  contract.  It  gave  an 
oppoilnniiy  to  the  Company  for  ao  Inspection 
of  the  stock  before  tbey  were  mioglea  with 
other  animals,  or  an  ascertainment  of  the  dam- 
ages, otherwise  rendered  Impracticable.  Tbe 
conduct  of  tbe  Company,  ita  weDts  and  em- 
ployes, amounts  to  a  waiver  of  any  delay  in 
giving  tbe  notice. 

Atcr  V.  Kantat  Pae.  R.  Co.  68  Ho.  814. 

The  law  as  given  by  the  tower  court  In'this 
case  is  supported  by  the  third  volume  of  the 
American  and  English  Encyclopedia  of  Law, 
at  page  15. 

Upon  tbe  doctrine  of  negligence  enandated 
\yj  the  trial  judge,  see— 

Kanmu  Fac  &  Oo.  v.  Jiegnold*,  17  Kan. 
251:  Kanm$  dtg,  St.  J,  S  O.  R  B.  (h,  y. 
A'niJWDB.  80  Kan.  645. 

Oreen*  C,  filed  the  following  opinion : 
This  was  an  action  for  damages,  com- 
menced In  the  district  Court  of  Finney 
County  by  Samuel  A.  Temple,  against  tbe 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. The  plaintiff  alleged  that  on  the  3lBt 
day  of  March.  1887,  he  shipped  over  the  de- 
fendant's railroad  from  Kuisas  City  to 
Fieroeville,  Kan.,  a  bay  mare  and  three 
mules :  that  a  written  contract  for  tbe  trans- 
portation of  the  stock  was  made,  a  copy  of 
which  was  attached  to  hia  pMltion ;  that  the 
18L.R.  A. 


Railroad  Companv  broke  the  contract  by  neg- 
ligently and  vIolentlT  striking  the  car  in 
which  the  stock  was  being  transported  against 
another  car,  and  thus  throwing  the  animals 
togetiier  u  pon  tbe  floor  of  the  car,  and  injuring 
them,  resulting  in  tbe  death  of  the  mare  and 
the  crippling  of  tiie  mnlea ;  that  the  onditlon 
of  the  atock  was  made  known  to  the  agent  of 
the  Railroad  Company  at  Plerceville  while 
they  were  in  the  car  at  tbe  station ;  that  the 
agents  inspected  the  stock,  and  consented 
and  requested  that  tbe  mare  and  mules  be  re- 
moved from  the  car,  and,  after  such  removal, 
and  before  they  had  been  Intermingled  with 
other  stock,  Inspected  tbe  Injured  animals; 
that  before  bringing  suit,  and  after  the 
death  of  tbe  mare,  written  notice  was  given 
to  tbe  defendant,  through  its  agent,  of  the 
plaintiff's  claim  for  damages.  The  contract 
of  shipping  contalued  the  following  con- 
dition: "And  for  the  consideration  oeforo 
mentioned  said  iMrty  of  the  seccmd  part 
further  agrees  that  aa  a  cdndltion  precedent 
to  his  rl^t  to  recover  any  damages  for  loss 
or  injury  to  said  stock  he  will  give  notice 
in  writing  of  his  claim  therefor  to  some 
offloer  of  said  party  of  the  flist  part,  or  Its 
nearest  station  agent,  before  said  stock  is 
removed  from  place  of  d^ination  above 
mentioned,  or  nom  the  place  of  delivery 
of  the  same  to  said  party  of  the  second  part, 
and  before  said  stoCK  is  mingled  with  other 
stock."  The  defendant  filed  a  general  de- 
nial, and  for  a  further  defense  alleged  that 
tbe  plaintiff  bad  not  complied  with  the  con- 
dition precedent  in  the  contract  for  trans- 
portation requiring  written  notice  of  tho 
claim  fbr  damages.  The  defendant  filed  a 
demnner  to  the  plaintiff's  evidence,  which 
was  overruled.  No  evidence  was  introduced 
upon  the  part  of  the  defendant.  Tbe  jury 
returned  a  verdict  for  the  plaintiff  for  the 
sum  of  $S4S.  A  motion  for  a  new  trial 
*a8  overruled,  and  judgment  was  rendcrtd 
on  the  verdict.  The  plaintiff  in  error  brings 
the  record  here  for  review,  and  the  principal 
assignment  of  error  is  that  there  was  not  such 
a  suDStantlal  compliance  with  the  condition 
precedent,  aa  to  a  written  notice  of  a  claim 
for  damages,  under  tbe  contract,  as  to  entitle 
the  plaintiff  to  recover. 

Complaint  is  made  that  the  court  refused 
certain  Instructions  asked  for  by  the  defendant 
in  error,  to  the  effect  that,  if  the  plaintiff 
did  not  give  a  written  notice  of  his  claim  for 
damages  to  some  officer  of  the  railroad. com- 
pany, or  Its  nearest  station  agent,  licforc  the 
stoc'k  was  removed  from  the  place  of  destina- 
tion or  place  of  dellverv,  «nd  before  they  were 
mingled  with  other  stock,  then  their  verdict 
ftbould  be  for  the  defendant.  Further,  that 
if  they  should  find  from  the  evidence  that  tlio 
plaintiff , did  not  serve  upon  the  defendant  a 
written  demand  for  damages  for  injury  or  \oss 
of  the  mare  in  question  until  April  7,  ItiBT. 
after  the  deatii  of  tbe  mare,  and  her  removal 
from  the  plaoe  of  deatination  or  delivery,  or 
after  tho  animals  had  mingled  with  orhrr 
stock,  then  their  verdict  should  be  for  tho 
defendant.  We  think  the  instructions  tp- 
qn^sted  were  properly  refused.  Upon  tliis 
branch  of  the  case  tbe  court  instructed  tbe 
jury  as  follows:   "You  are  instructed  that 
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tlie  Ratlruad  Company  has  a,  riglit  lo  limit 
tlielr  reaponsibillties  to  (he  owners  in  the 
coTTYing  of  ,8t«>ck  or  goods  by  a  special  con- 
tract, so  long  as.  the  limitation  does  not  affect 
their  liability  on  account  of  negligtiQce  or 
misconduct.  PlaintifT  fiiitlicr  allfges  tliat 
tlie  nninmls  wore  riJiKivcil  IrDiii  the  car  in 
'wliicli  tli(!  injury  whs  susliiincd  hy  llii-  advice 
Aiiil  with  tliL' kTiowlciiiri' :iJiil  thi' I'onscntof  the 
;cnip1oyCs  of  tlie  defi:u<.luut  prior  to  the  time 
that  wcitten  notice  waf^jgiwo  of  JMiy  claim 
of  damage  because  of  said  Injartes.  Should 
yoii  flAd  from  the  testimony  tliat  tlip  animals 
■wcrc  so  removed,  and  lliiiL  llu'  died  from 
tilt'  injuries  so  rccoivtHl,  iiml  tiiiit  tlic  mulea 
wore  injured  so  its  to  be  deprecinlcd  in  value, 
and  that  the  death  of  the  mare  and  the  In- 

Juries  to  the  mules  were  caused  by  the  care- 
essness  and  negligence  of  the  agents  and 
s^rrantf  of  the  defendant  Company,  and  that 
the  Uompany  had  a  good,  fair,  and  reasonable 
opportunity  to  examine  and  Inspect  all  of 
auch  stock,  and  to  know  of  its  condition  after 
ft:was  removed  without  unreasonable  incon- 
Teoienee,  you  will  then  find  that  the  service 
of  the  Bottoe  of  application  for  damages  was 
made  in  due  time,  and  that  the  Company  is 
not  absolved  from  liability  because  of  the 
fact  thfit  the  written  notice  introduced  in  the 
testimony  was  not  served  upon  the  station 
agent  or  other  emp1oy£  of  the  Companv  named 
in  said  contract  prior  to  the  removal  of  the 
stock  from  the  car  at  the  place  of  destination. 
The  purpose  of  such  notice  is  that  the  Com- 
pany may  have  a  fair  and  reasonable  oppor- 
tunity of  examination  and  inspection  of  the 
eondttion  of  the  live-stock  transported  under 
its  management  before  it  sball  be  placed 
beyond  Its  reach  or  beyond  the  poasibllity 
of  certain  identification.* 

The  court  stated  the  law  conectlT.  The 
plaintiff  in  error  seems  to  rely  upon  uie  cases 
of  Gomin  v.  Katuat  Poe.  R  Oo.,12  Ean.  416. 
and  ^-ague  v.  Minouri  Ptu.  R.  Co.,  84  Ean. 
853.  In  the  former  oase  no  written  notice 
was  given  for  more  than  a  year  after  the 
cattle  were  Injured,  and  in  the  latter  case  no 
notice  was  given  before  suit  was  oommenced. 
Id  the  case  before  ua  written  notice  was  given 
within  a  few  days  after  the  stock  arrived  at 


Pierceville,  andbefote  the  mulea -wene  taken 
from  tbe  place  of  destination.  While  the 
carrier  may  stipulate  by  contract  timt  not  ice 
of  a  claim  for  damages  shall  be  given  witliin 
a  specified  time  in  order  to  be  vaTid,  still  the 
construction  upon  such  stipulations  must  be 
reasonable,  and  adapted  to  the  circumstances 
of  each  case.  3  Am.  &  Eng.  Encyclop.  Law, 
15.  This  court  said,  Id  the  case  of  Oogsfin  v. 
Satuas  Pac.  JR.  Co.,  suyra:  "Of  course  it  la 
not  understood  that  by  the  phrase  'before  or 
at  Uie  time  the  stock  Is  unloaded, '  it  must 
be  the  Identical  moment,  but  so  immediately 
that  the  object  sought  by  the  notice  can  he 
attained.  Nor  would  such  a  notice  be  rr^ason- 
able  in  the  oase  of  an  ordinary  shlpper  wbo 
did  not  accompany  and  superiotend  bia 
Stock,  nor  would  it  probably  prevent  a  re- 
covery for  injuries  snstaiBM  which  could 
not  readily  be  seen,  and  actually  should  not 
be  discovered  till  the  time  for  giving  the 
notice  had  expired. "  Riee  v.  Kanmu  Pac.  R. 
Co.  08  Mo.  SU.    OxUy  v.  St.  LotOt,  K.  C. 

i&N.  R.  Co.  65  Mo.  eao. 

It  Is  claimed  that  the  court  oied  in  per- 
mitting a  witness  for  the  plaintiff  to  testify 
to  a  coQvenation  had  with  some  employ^  of 
the  Railroad  Company  at  Argentine,  where 
it  seems  the  stock  was  injured.  In  this  con- 
versation the  employ^  told  him  how  the  ac- 
cident had  occurred  ;  that  there  had  been  a 
jam.  and  the  stock  bad  been  injured.  The 
evidence  may  not  have  been  competent,  but 
we  fail  to  see  how  the  Railroad  Company 
was  prejudiced.  It  was  established  that  the 
car  and  stock  were  in  good  conditira  at 
Kansas  City.  When  next  seen  at  Argeatlne 
the  mare  and  mulea  were  Injured,  and  the 
car  damaged.  There  waa  no  controversy 
about  there  having  been  an  accident,  and  the 
statement  of  the  employi  of  tbe  Railroad 
Company  was  immaterial  error.  We  need 
not  notice  the  other  errors,  as  they  are  of  the 
same  nature. 

/(  it  reeommended  that  thejudgimU  tite 
District  Gourt  be  affirmtd. 

Pw  Ooriuai. 

R  iM  ta  ordemL 

All  the  Justices  conenr. 


TENNESSEE  StJPBBME  COURT. 


LITTLE  ROCK  A  MEMPHIS  R.  CO.. 
PEf-  At., 
e. 

WILSON. 

(  Tenn.  ) 

Tbo  dn^  to  lM«p  »  "perwm  npon  the 
loflOMMttva  alwayw  apon  the  lookoat 
lUtMd**  Imposed  upon  wary  raUroad  conpanr 
bj  urn.  *  v.  Code.  ■  USS.  in  deftuilt  of  whtoh  It 
is  by  aeoUon  1X00  made  responsible  for  all  damaires 
from  aocideot  or  oolUalon,  la  atwoluteand  renders 
the  ooaipanj  liable  for  all  aooldeDta  bappeains 
wbllB  it  is  runnloff  a  tmln  with  tbe  locomotive  at 

I  tbe  ceari  wbetbar  it  has  a  lookout  upon  the  front 
ear  ornot. 

fM ay  a,  mn.) 

18L.R.A. 


ERROR  to  the  Circuit  Court  for  Shelby 
Coun^  to  review  a  Judgment  In  favor  of 
plaintiff  In  an  action  Inought  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have  re- 
sulted from  defendant's  failure  lo  comply  with 
statutory  requirements  as  to  lookouts,  j^- 
firmed. 

The  facto  are  stated  in  the  opinion. 

Mr.  W.  O.  Weatherfiird  for  [dalntlff  in 

error. 

Mr.  John  H.  WatUnn  for  deftondant  fn 

error. 

Snodflpraw.  J.,  delivered  the  (pinion  of 

the  court : 

The  defendant  In  error  recovered  judgment 
against  the  Little  Rock  &  Memphis  Railroad 
Company  tar  |1,500,  damages  for  Injurlca 
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BDstalned  while  drunk  and  asleep  od  Its  track 
in  PdIiod  Street,  Hempfais.  Tenn.  The  ac- 
cident occmred  at  a  point  about  thirty  yards 
north  of  Market  Street,  during  the  night  of 
October  10.  1880,  and  while  the  employes  of 
the  Company  were,  by  means  of  an  engine 
in  the  rear  of  a  train  of  Dine  cars,  pushing 
Ibc  train  into  the  Company's  yard  south  ot 
Market  Street.  The  front  car  of  this  train 
no  over  Wllaon,  teasing  tbe  loss  of  one  arm 
wtd  partial  low  of  tbe  irther.  By  consent  ot 
parties,  a  jury  was  waived,  and  the  case  tried 
by  Hon.  W.  D.  Beard,  sitting  as  special 
judge  in  place  of  Jvdge  Estes,  who  was  In- 
competent. His  finding  of  law  and  facts 
and  judgmrat  thereon  were  reduced  to  writ- 
ing, mna  so  glvea  on  demand  of  parties. 
Hiey  are.  In  substance  and  effect,  that  the 
Rai  froad  Company  was  guilty  of  negligence, 
which  proximately  caused  the  intury,  in 
failing  to  keep  a  lookout  at  some  place  on 
the  front  car  of  the  train,  or  on  tbe  ground, 
either  in  front  of  the  car,  or  on  the  side  and 
ao  near  the  road  that  he  could  command  a 
▼lew  of  the  road-bed  In  front  of  the  moving 
train ;  that  a  lookout  so  placed  could  have 
discovered  Wilson  in  time  to  have  prevented 
the  accident,  notwithstanding  Wilson's  neg- 
ligence in  being  there,  and  so  the  Company 
was  reaponsible  for  failure  to  take  this  pre- 
caution, which  be  held  evidenced  a  lack  of 
xeaaonable  care  and  prudence.  The  plain- 
tiff*! Diligence  was  considered  in  mitigation 
of  damages,  and  recovery  only  to  amount 
stated  was  allowed.  Tbe  Railroad  Company 
appealed,  and  assigned  errors. 

It  is  not  necessary  to  state  them  in  detail, 
because  tbe  determination  of  one  (luestlon 
settles  them  all,  so  far  as  tbe^  relate  to  the 
judgments  on  tbe  Terdlcta.  But  tiiere  is  a 
prenroinaiy  one  proper  to  be  noticed.  It 
If  that  the  court  erred  In  sustaining  a  de- 
murrer to  the  second  plea,  because  ttie  dec- 
laration showed  the  accident  within  the 
limits  of  the  City  of  Memphis  and  therefore 
tbe  Statute  to  nrevent  accidents  oo  railroads 
(Mill.  A  V.  CodB,  ^  1S86)  doea  not  apply, 
"nils  is  an  errooeoas  aasumptitHi.  We  nave 
held  in  a  case  at  this  term  the  contrary  of 
tfaia  proposition.  We  repeat  the  botdiog 
here,  but  content  ourselves  by  a  reference  to 
tiiat  case,  without  repetition  of  Its  assign- 
meat.  Kntmikwrger  v.  Lano  (Tenn.)  aaUe, 
185. 

Tbe  matBiial  question,'  as  indicated,  as  de- 
termining all  outers  involved  in  the  assign- 
ment <rf  errore,  is  whether  the  Statute  applies 
to  a  train  in  which  the  engine  is  in  the  rear ; 
the  argnment  upon  this  being  that  the  Statute 
providea  that  Uie  lookout  shall  be  upon  the 
locomotive  ahead,  and  only  contemplates  the 
placing  of  a  lookout  ahead  when  the  locomo- 
tive is  leading,  instead  of  following,  the 
train ;  and  this  appears  to  have  been  the  view 
of  the  circuit  Judge,  because  be  did  not 
predicate  the  liability  of  the  defendant  upon 
tbe  failure  to  observe  the  statutory  precau- 
tiona,  but  upon  the  due  observance  of  com- 
moo-law  duty  to  exercise  reasonable  care  and 
prudence. 

There  Is.  of  course,  a  manifest  difference 
in  the  sitnatiu,  as  reuwcts  the  view  takm 
of  the  law  to  b«  wplted.  If  ths  Bailraod 
18L.aA. 


Company  was  liable  for  failure  to  Observe 
statutory  precautious  at  all,  the  burden  of 
proof  is  on  it  to  show  that  it  did  observe  them 
(Code,  §  1800),  and,  if  it  falls  to  show  tb'ls, 
it  is  liable  {§  1399) ,  notwithstanding  the  neg- 
ligence of  Uie  Injured  party,  which  can  only 
go  in  mitigation.  If,  however,  it  was  not  a 
case  Id  which  the  statutory  precautions  wero 
required  to  be  observed  because  of  the  situ- 
atfon  or  order  of  arrangement  of  the  tratD^ 
then  defendant's  negligence  would  have  to 
be  shown,  and  plaintiff's  might  be  considered 
in  bar  of  the  action,  as  at  common  law, — 
about  the  only  difference  which  our  Statute 
occasions, — for  we  have  repeatedly  held  that 
its  precautions  suggested  were  onfy  those  in- 
dicated by  the  wisdom  and  prudent  require- 
ment of  tlie  common  law,  in  cases  where  tbe 
Statute  is  now  applicable.  In  those  cases, 
however,  where  it  is  not  applicable,  the  onut 
of  proof  remains  as  it  was.  and  the  effect  of 
contributory  negligence  continues  the  same 
as  it  was  at  common  law.  But  it  iaobvious^ 
as  has  been  often  held,  that.  If  tbe  court  ap- 
plied the  right  rule  of  law,  it  is  Immaterial 
upon  what  consideration  it  was  done.  If, 
then,  in  fact,  the  Statute  applied,  the  ruling 
of  the  circuit  judge  was  right,  to  the  effect 
that  the  plaintiff's  negligencn  did  not  bar 
the  action,  and  we  must  therefore  determine 
that  question. 

The  argument  that  the  Statute  does  not  ap- 
ply, because  the  engine  was  in  tiie  rear  of 
the  train  instead  of  in  front,  and  that  conse- 
quently a  lookout  ahead  on  the  locomotive 
is  dispensed  with,  proceeds  upoo  the  errone- 
ous assumption  that,  If  the  Railroad  Ctwn- 
pany,  for  convenience  or  otherwise,  takes  the 
engine  from  the  front  end  of  tbe  train,  and 
uses  it  in  Uie  rear,  or  at  some  other  place  in 
the  train,  a  lookout  Is  dispensed  wllb  fn  front. 
This  is  manifest  when  we  look  to  the  object  of 
the  Statute.  It  contemplates  an  engine  in 
front,  with  perfect  head-light,  a  bell  to  be 
rung,  and  machinery  for  blowing  the  whistle, 
reversing  the  engine,  and  taking  the  precau- 
tions indicated  in  the  special  and  geMml 
terms  of  the  Statutes,  Including,  of 

Slace  for  the  lookout  to  be  ana  an  engineer, 
reman,  and  some  other  person  always  there; 
as  a  lookout.  Now,  in  case  the  engine  hod 
I  been  in  front,  and  its  head-light  or  maciiiaerj- 
'  for  alarjn  or  stopping  taken  away  from  iC 
or  the  locdtoat  taken  off  of  it,  II  would  not 
be  denied  that  the  Company  wag  liable ;  but 
because  tbe  Company  had  tuen  not  tmt,  but 
all,  of  these  things  away,  tbe  argunwBt  is 
that  it  escapes  statutory  liability.  Thus 
stated,  it  seems  perfectly  manifest  that  the 
proposition  is  erroneous.  Putting  it  in  other 
words,  it  is  that,  although  the  Bailroad  Com- 
pany could  not  take  away  any  one  of  these 
and  avoid  1iabnit]%  It  could  take  them  all 
away,  and  do  so.  That  the  whole  include* 
all  of  Its  parts  is  a  proposition  not  more  axio- 
matic than  that  all  the  parts  are  necessary  to 
make  up  the  whole.  If,  therefore,  observ- 
ance of  tbe  Statute  as  a  whole  consist»  in 
keeping  an  engineer,  fireman,  or  other  persoa 
upon  the  locomotive,  always  upoo  the  loek- 
out  ahead,  in  ctfder  that  objects  appearing 
on  the  track  may  be  discovered,  and  the  other 
prscautlens  taken  for  whidi  ths  Statute  pro- 
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Tides,  It  follows  that  «1I  these  things  are 
aetxaatry  to  be  severally  dooe,  tn  order  that 
the  whole  requiremeDt  be  complied  with. 
Tba  lookout  must  be  kept  ahesd,  on  the  lo- 
comottve,  and  the  locomotlTe  mast,  of  course, 
be  kept  there  for  htm  to  be  upon,  or  he  can- 
not be  upon  it,  and  kept  in  the  place  required. 
The  keeping  of  the  locomotive  there  is  there- 
fore one  of  the  parts  of  the  observance,  like 
all  others  absolutely  essential  to  constitute 
the  whole  observance.  And  the  same  is  true 
as  to  other  things  not  specifically  mentioned 
as  Included  within  the  purpose  of  the  Stat- 
ute, and  which,  by  construction,  have  been 
held  essential ;  as  a  head-light  for  night  use 
on  running  trains.  So  of  tliose  things  men- 
tioned in  the  Statute,  and  properly  belonging 
to  the  eneine,  and  parts  of  it^  machinery,  as 
the  whistle  and  bell.  Tliese  must  be  ahead  or 
Id  front  of  the  train,  because  it  is  not  con- 
templated that  collisions  will  occur  in  the 
rear;  nor  would  the  Statute  be  met  by  hav- 
ing a  light  and  a  lookout  in  front,  while  the 
engine  is  in  the  rear.  The  Statute  intends, 
not  a  lookout  aa  a  formal  matter,  but  a  look- 
out on  the  locomotive  in  front,  and  the  ma- 
chinery  and  appliances  on  it  at  hand  and  in 
immediate  control,  so  that,  as  soon  as  an  ob- 
ject appears,  the  observance  of  it,  and  the 
attempts  to  avoid  rallision,  may  be  prompt 
and  Immediate;  for  in  the  majority  of  cases 
tliry  iiuist  Vic  sfi.  if  they  serve  any  purpose. 
To  have  a  lookout,  with  a  lantern  in  front, 
watching  In  a  din  light  for  an  obstruction, 
whitih  could  only  be  seen  a  few  yards  oft, 
aii4  t^>en  signnllng  an  engineer  in  the 'rear, 
to  ring  a  bell  or  blow  a  whistle  far  away 
from  tlie  object,  and  take  such  precaution  as 
could  be  tht'ii  nii<l  there  done  to  avoid  an  ac- 
cident, uimlil  hf  practically  to  provide  for 
i{ic[ils  inst<-:ul  oi  against  them.  The  man 
wit.U  the  tant(3ru  could  see,  at  best,  but  a 
a^rt  distance.  The  engineer  must  take 
some  lit^a  time  to  olwerve  his  signal.  Then, 
wI^f^'  H  qpM  *>i  If  he  rings  the  bell  or 
cinmi^WB  ifUffi^  to  be  sounded,  be  is  at  a 


greater  distance  from  tbe  objecs,  and  these 
alarms  may  not,  therefore,  be  so  well  heard 
or  understood  or  apprehended.  In  this  case 
the  engine  was  270  feet  from  tiie  front  of  tbe 
train.  The  Statute,  In  making  tbe  engineer 
or  fireman  or  some  other  person  on  the  looo* 
motive  represent  a  lookout,  manifestly  con- 
templates looking,  alarming,  and  acting  as 
practically  contemporaneous.  It  is  no  more 
contemplated  that  the  engine,  therefore, 
would  be  in  the  rear,  than  that  the  lookout 
should.  Both  must  be  in  front,  if  the  Stat- 
ute is  complied  with. 

It  may  be  argued  tlut  this  Is  inconvenient ; 
that  arailroad  company  must  sometimes  back 
its  trains  on  its  tracks.  This  may  be  entirely 
true,  but  it  proves  nothing.  The  Company 
can  do  all  its  running  that  way,  if  it  prefers. 
The  Statute  does  not  prohibit  it  absolutely 
and  at  all  events.  The  Statute  merelv  makes 
it  liable  for  any  Injury  inflicted  while  doing 
so.  If  for  reasons  of  convenience  or  economy, 
the  company  prefers  to  take  the  risk,  it  may 
do  SO;  but  it  cannot  complain  that  it  suffers 
the  legal  consequences  of  the  risk  thus  taken. 
Of  course,  it  can  reduce  the  risk  to  a  mini- 
mum, by  keeping  someone  in  front  of  the 
train,  and  warning  off  or  actually  removing 
obstructions.  If  it  prevents  injury,  it  pre- 
vents lots;  but  this  it  must  do  if  it  avoids 
the  consequence  of  disregarding  the  Statute. 
Nothing  else  will  answer.  In  the  preeent 
case  the  Company  elected  to  attempt  the  run- 
ning of  the  train  In  a  street  without  observ- 
ing the  statutory  precautions,  but  in  the  ob* 
Bcrvance  of  others  which  it  deemed  sutHcient. 
These,  however,  proved  Insufficient,  and 
plaintiff's  injury  was  the  result  of  that  elec- 
tion and  this  judgment.  His  recovery  was 
the  legal  consequence.  It  was  made  small 
by  properly  considering  his  contributory 
negligence,  and  there  is  nothing,  in  its 
amount  or  otherwise,  of  which  tiw  defendant 
can  complain. 

Let  thejv^fmmt     t^flnatd,  mth  eotU, 
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Amfella  Ann  FBARN.  Admx..  etc,  of 
John  Feam,  DecMsed,  Appt., 

V. 

WEST  JERSET  FBRRT  CO. 

(  Pa.  ) 

1.  A  deposition  trnken  In  an  action  by 
deponent's  wUb.  to  whioh  be  was  made  a 
formal,  party,  brought  to  recover  damages  fOr 


Vfsm.-'^DepoMUM"  defined. 

**  Deposition  "  fa  a  geoerlo  expiesrion,  emtwadng 
all  written  evidence  verified  br  oath,  and  thus  In- 
cludoe  "affidavits:"  but.  In  letnl  langiufre,  a  depo- 
elUoQ  is  evidence  given  br  a  witness  under  Inter- 
rogatorlee.  oral  or  written,  and  usually  written 
down  by  an  official  person;  while  an  affldavft  Is  tbe 
meve  voluntsrr  act  of  the  party  maUDit  the  oath, 
and  Is  generally  taken  without  tlie  oogntssDoe  of 
him  against  whomttts  ftolMused.  Tet  tte  twins 
may  be  ooDvectOile,  as  la  the  ralei  ot  law  of  tbe 
18  L.  R.  A. 


personal  tnjurles  tober,alieiea  tobaveresnHsA 
from  a  carrier's  negllgeaoe,  to  not  adrntailble  In 
an  aodoD  against  the  same  ^fendant,  prosecuted 
by  the  wife  as  admlnlatratdx  of  deponent  to  re- 
cover dnraages  for  Injuries  to  him,  alleged  to 
have  been  received  at  the  same  time  and  place 
and  tbroufrb  the  same  cause  as  tliose  sued  for  Im 
tbe  first  action. 
8*  nia  mere  •xlsteneeidnHai' the  stona 
which  canned  it,  ef—ew  en  the  deA  of 


supreme  oonrL  Btlmpson  r.  Brooks.  8  BlatiAf. 
4S6. 467;  Anderson,  Law  Olot  Utle.  DepoHUon. 

When  rejected  as  evidence. 

Depositions,  except  to  perpetuate  testimony,  can- 
not be  read  unless  taken  In  reference  to  an  Imue 
made  up  at  the  time  they  were  taken.  Horrow  v. 
Batflein,  6  Humph.  108.  Bee,  contra,  Btaokbum  v. 
Morton,  18  Ark.  884. 

Where  a  deposition  was  taken  in  another  case, 
and  there  wasa  sttpulatkn  that  It  should  tae  used 
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afciij-boatndaM  <»  pnmimptfon  of  owU- 
fntoe  («  ttie  part  of  the  ferry  company  whfob 
«11i«taMlBh  in  ttkblllty  to  raepoDd  Id  danwiies 
to  «  pMWPB»'  irtio  teeelTet  injuries  by  MHnv 
w  tbe  altppor  deek. 
a.  WhMtlMeMMorthe  mBotOmmt  br 
i^lA  a.  pa— ewgw  wm  Iqjored  to 
known  m  well  to  the  paaseiiffer  as  to  the  car- 
rier, the  presumptkm  of  aeffUffeoce  wbloh  arJaea 
tma  tbe  mere  fact  <a  tbe  Injury  of  a  paneoger 
wMIe  CO  the  carrier*!  vebUde  hu  no  appllcaUon, 
but  tbe  paneocer  must  aOnaatiTely  ihow  ne^- 
fnoeu 

(October  6.  UBI.) 

APPEAL  by  plaintiff  from  ft  judeneDt  of 
tbe  Court  of  Common  Plea£,  No.  1,  for 
Fhiladelpbia  County  in  favor  of  defendant  lo 
an  action  brought  to  recover  damages  for  pcr- 
•oeal  injuries  alleged  to  bave  resulted  from 
deffodsnf a  negligence.  Affirmed, 
Tbe  facts  are  stated  in  tbe  opInfoiL 
Memt.  Frank  P.  Prlchard  and  J.  D»> 
via  Dntteld.  for  appellant: 
'  Tbe  deposition  of  Jobn  Fearn  was  taken  in  a 
case  in  wbicb  he  was  a  party,  and  read  in  evi- 
deoce,  and  the  parties  are  tecbnically  and  in 
fict  tbe  same,  and  for  tbe  same  cause  of  action; 
•ad  b  fa  cerlalDly  a  "gaeation"  In  "Iwne" 
and  was  admMMe. 

Act  of  Mardi  88. 1814,  i  1 ;  Puid.  Die. 
pL  34:  Act  of  Hay  88, 1^,  8  S,  FabTLaws, 

lei. 

At  common  law,  it  is  generally  deemed  sufO- 
cient  for  tbe  admiasibiUty  of  depositions  taken 
la  me  suit  aad  offered  in  another  that  tbe 
autten  in  issue  vere  the  aame  in  both  causes, 
and  tbe  parties  against  whom  tbe  deposition 


was  offered. bad  full  power  to  cRMB-ecamino 

tbe  witness.  Complete  materiality,  or  ideuti^ 
of  all  tbe  parties,  is  not  npcesaary. 

1  Qreeol.  £v.  %  058;  Eaupt  j.  HenningtTf 
87  Pa.  13&  See  Kohler  v.  Benrv,  4  Pbila.  61; 
Rabart  t.  AfeObv.  8  Pa.  419:  QaSmUth  r.  Zim- 
merman. 100  Fa.  374;  Fulton  £Ulert,  4 
BrewBt.  42. 

Statutes  providing  for  tbe  perpetuation  of 
evidence  are  in  furtberance  of  Justice  aod  a 
dear  administration  of  tbe  law,  and  should 
receive  a  liberal  construction. 

PraU  T.  Patterton,  81  Fa.  114. 

If  a  deposition  be  evidence  for  any  purpose^ 
as  against  a  general  objectioo  it  is  admissible. 

Batdtnff  v.  Farmer*  Nat.  Bank.  61  Pa.  179; 
Petera  v.  Horhaeh,  4  Pa.  184. 

Undertbeterm  "parties"  are compiebended 
all  persons  standing  in  reliition  of  privies  in 
blood,  privies  in  eetatcand  privies  lo  law. 

Jad(»on  V.  LatDton,  15  Johns.  544. 

A  privy  is  a  person  so  connected  with  an< 
other  in  an  estate,  a  right  or  liability  as  to  be 
affected  as  be  is  affected. 

Anderson,  Law  Diet,  title  Pritf. 

Evidently  a  man  and  wife  joining  in  a  for- 
mer suit  to  ber  use  under  the  Act  (not  in  ber 
right)  are  both  privies  "la  esrate"  and  "in 
law;"  and  the  husband  is  besides  actually  a 
par^  aod  liable  for  coats. 

Seel  OreenI.Ev.S 658;  UasUly.  Kaufman^ 
4  Serg.  A  R  SIO;  Clark  y.  Sanderton,  3  Binn. 
193;  Sohler  v.  Bmrv,  tupraj  Oitinqer  v.  Ot- 
linger,  17  Serg.  ft,  R.  143;  CoQfir  v.  Bmi^,  8 
Watta.  686. 

The  reguiiemeot  in  actions  of  ejectment  that 
titles  should  be  tiie  same  In  one  action  as  thoso 
litigated  In  the  other,  In  order  that  the  d^oat- 


«■  the  trial,'*  with  tbe  same  force  and  eSeot,and 
sotifDCt  to  tbe  same  exceptions  and  obJecUona  in 
dl  napeota.as  If  taken  In  tfala  case,'*  the  ooort  beU 
tteeCeet  oC  tbe  sUpalatfoa  was  to  plaoe  tbe  depo* 
iltiaa  upon  tbe  same  f  ooUoff  as  If  ft  bad  been  talrao 
)•  tbe  eotton,  aod  said  that  a  party  wbo  appears  at 
tke  time  of  a  depoeitkm.  and  examines  the  witness 
vftbont  objeotiof  to  bis  competency,  cannot  after- 
wards  mterpoaa  the  ottfeotlon.  BrotAs  v.  Orosby. 

acu.SDL 

Wb0D  depoaftiooa  were  read  on  a  former  trial  by 
It,  tt  was  held  that  upon  a  second  trial  or- 
oa  appeal,  tbe  oonseot  not  tielnK  limited, 
pWntur  was  entitled  to  read  tbem.  Vattler  v. 
Htnde.  S  C.  8.  T  Pet  ISS,  8  L.  ed.  ent,  ammdn^  1 
if«T.«^,  110;  Itdmondson  r.  Barrell,  8  Craocb,  C.  C 

mass. 

Adepoattlon  taken  In  anothar  and  dlOSereot  cause 
li  not  competent  evidenoe  aaalnst  one  not  a  par^ 
to  the  aolt  in  wiiloh  n  was  taken,  to  prove  any  tact, 
enept  tt  may  be  proper  for  the  parpoee  of  sbow- 
lor  ootloe  of  the  pendency  of  the  proceedloir  In 
vWch  tt  was  used.  Cookson  v.  Riohardaoo.  09  IlL 

m. 

Tbe  deposition  of  a  idalntltr,  taken  m  the  Uf«- 
ttae  at  a  deoeaaed  party,  ceanot  ha  read  after  the 
death  At  that  party  when  tbe  suit  Is  against  the  ad- 
■InMrator  of  the  deceased  <Beaty  v.  HcCorkle, 
U  Halak.  tSBOi  and  It  Is  error  to  permit  the  reading, 
eiv  ofjjectlon.  of  tbe  deposition  of  one  wbo  was  a 
fanrtotbesntt  In  Us  own  right,  and  also  as  ad- 
■kiMntor  of  a  deceeeed  par^,  where  the  depo- 
icM'steatlmMiy  was  la  rcsard  to  statements  and 
II 111881111  line  with  his  Intestate.  Taylor  v.  Hay. 
lev.  U  Halak.  fiMc  Weeks.  DeposlUons,  1 474. 

Scpostttons  takea  In  a  former  case  between  tbe 
wme  parties  cannot  be  read  la  a  case  pending, 
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unless  some  peculiar  reasons  sxM  maUnf  their 
Introduction  neoeamy.  as  that  the  witnesses  oan- 
not  themselves  be  called.  O'Hana  v.  Bimt,  la 
Ohk).  4«. 

Both  the  state  and  fedeial  oouita  are  Bubstantiallr 

onanlmous  in  holding  that  a  deposition  taken  in  a 
former  suit  Is  Incompetent  as  evldenoe  tn  a  subse- 
quent trial  against  one  not  a  party  to  the  first  pro- 
oeedlng,  and  who  was  dboled  the  legal  right  to  file 
orosB-lnterrofrstories  at  the  time  of  Its  Issuance,  or 
to  cross-exomloe  a  hoetOe  witness  when  oa  tbe 
stand.  Rutherford  v.  Oeddes,  71  IT.  a  4  WolL  ISO, 
18  L.  ed.  S18;  Tappan  v.  Beardaley,  n  U.  B.  10  Wall. 
427, 10  L.  ed.  B74. 

A  party  Is  one  who  appears  on  tbe  record  as  a 
plaintiff  or  defendant.  Woods  r.  De  Flganlere,  U 

Abb.  Pr.  1, 1  Bou.  nr.  m  how.  Ft.  m. 

Owfo  pnwMoM  en  the  Mib)>M& 
The  Oallfomla  Code  provtalona  allow  depoatttona 
once  taken  to  lie  read  In  evidence,  as  the  languago 
of  the  following  seotlcm  (2064)  lodkotce:  **  Wben  a 
depoelUon  has  onoe  been  taken  It  may  be  cead 
by  either  party  m  any  stage  of  the  same  actk>n  or 
proceeding,  m  In  any  other  action  t>etween  the 
same  parttea,  upon  the  some  subject,  and  Is  then 
deemed  tfaeeridenoe  of  the  party  reading  IL  Depo- 
ritions  taken  In  another  court  between  the  same 
parties  and  In  remrd  to  the  same  subject  matter 
may  be  rend  to  evldenoe  upon  parol  proof  of  tha 
existence  of  snob  former  actton,"  Ayers  v,  CSilium 
(N.  H.)  1  Weel.  Coast  Rep.  (180. 

Bo  tbe  deposition  to  admissible,  notwttbstandlnv 
the  complaint  has  bewi  amended  sutwequent  to  the 
taking  thereof,  provided  the  subject  matter  re- 
DUlns  tbe  same.  Anthony  v.  Savage,  S  Utidi.  tn. 
See  also  N.  T.  Code  Civ.  Proe.  1 810  <t  ssq, 
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tlon  be  ■dmi^le,  It  foondcd  vptm  a  rery 
good  reasbD. 

SantpU  T.  Gna»n.  9  Watta  &  S.  68. 

No  sach  feaaon  exists  In  aclfoiis  for  negli- 
gence. 

2forri$  v.  Jtfmm.  8  Watts,  465;  .Bboitvr  v. 
y9m{a9it.S  Watta&S.488;  Wr^hty.  Oumpth/. 
41  Pa.  102;  Bath  r.  ^A«ra-a,  S  Mod.  10; 
QooOridt  v.  ffanmm,  88  HI.  498. 

DepositloDB  taken  la  a  former  salt  between 
tbe  same  parties,  iDTolTioff  the  same  Question 
or  subject  matter,  are  admissible  when  tbe 

aoestiOD  aiisea  again  for  Judicial  ^determina- 
on. 

Wad«  V.  King.  19  III.  801;  ffarperr.  Tlitmuu, 
44  Pa.  180;  Mdm  v.  Andrews,  I  Mood.  &  M. 
336;  State  v.  Johnson,  12  Nev.  121;  &  Brian 
V.  Com.  6  Busb,  671;  Corn.  v.  Richardt,  18  Pick. 
484;  United  States  t.  Maeomh,  6  McLean,  286; 
KenxMek  v.  BtaU,  10  Humph.  479;  Stote  y. 
MeOfBtenit,  24  Mo.  402;  iStofe  T.  BsAtfr,  Id. 
437:  State  T.  Barman,  9^  Ho.  120. 

Nowhere  la  "matter  in  quesUon,"  or  "sab- 
jed  matter,"  conatraed  as  meaninK  "  cause  of 
action,"  altbougb  tbe  latter  is  iocTtided  In  the 
former  as  tbe  less  in  tbe  greater;  aod  of  course 
where  the  cause  of  action  Is  the  same,  at  com- 
mon law  GTCD,  "what  a  witness  swore  to  on  a 
former  trial  may  be  given  In  evideace  In  case  of 
his  death," 

Miles  T.  f/Hofa,  4  Bion.  Ill;  Ltghttur  r. 
Wike,  4  Serg.  A  K  90ii  Ohm  r.  Ohm,  17 
Serg.  A  R  410. 

It  is  generally  deemed  sufficient  if  the  nnt- 
ters  in  issue  are  tbe  same  in  both  cases,  and 
the  parW  agalost  whom  (he  deposition  was 
offered  bad  fall  power  to  cross-examine  the 
witness. 

1  Greeol.  Bv.  §§  164,  658;  Starkie.  Ev.  10th 
ed.  p.  61;  Mat/unn  v.  CMbum.  1  Strobh.  L. 
258;  Pyie  ».  Ooveh,  1  Ld.  Ravm.  780;  Buller, 
Nisi  Frius.  7tb  ed.  232a/  WiUiama  r.  Cheney, 
8  Oray.  320;  Lom  t.  Jkmit,  18  Ala.  802;  Krit- 
ur  T.  Stfdih,  31  Ho.  801;  1  Oreenl.  Et.  §g  123, 
128;  Parry  v.  ^rry,  130  Pa.  104;  SaUett  v. 
O^Brim,  1  Ala.  585;  Philademia,  W.AB.R. 
Oo.  V,  Bovard,  64  U.  S.  IS  How.  S07,  U  L. 
ed.  167:  LouiniUe  d  If.  B.  Co.  v.  Atkins,  2 
Lea,  .248;  Bm  T.  CM.  8  Yog.  468;  Taie  r. 
.ClMM<MsA^112  Maaa.  9e7. 

Tb«  toufchsunw  of  adBbailiaRy  4f  deposi- 
tions Is  the  power  or  light  to  crosa^zaralDe  on 
that  "questldn"  fn  the  issue  (fact  or  facts), 
'  Identical  in  both  Cases. 

Beth  V.  Young, tl  B.  Man.  278;  Werft  v. 
Ma^,  21  Pa.  279;  Oilfaert,  £v.  62;  CorneU  v. 
Qreen,  10  Sere.  &  R  17;  Tfci/.T.  Wyeth.  U 
Serg.  &  U.  149;  Bepler  v.  ML  Carmei  Sac. 
Bank.  97  Fa.  4^^J  Warfen  t.  mehoU,  6  Met. 
261;  Taylor,  Et.  6U)  ed.  ^  709;  Orr  v.  Badie^, 
'86  N.  U.  676;  JaekM%T.  Badletf.H  Jobns.  17; 
Om!  V.  P^roe,  7  Johns.  898 1  P'iteA  v.  Hyde, 
Kfrby.  358;  Ray  v.  Btuh,  1  Root,  81;  Bardner 

^oM^f,  10  Ad.  El.  464;  8iUs  t.  Brown,  9 
Car.  &  P.  601;  ifc  v.  ErineeU,  S  T.  R.  707, 
712^  721;  CWnoffir.TauffAan,  1  Mauled S. 4. 

TbU  Is  the  case  of  a  passenger  against  a  car- 
rier, who  has  undertaken  to  carry  him  safuly, 
sod  Is.  bound  lo  use  such  precautions  as  "bu- 
mtin  care  and  foresight"  oan  suggest  for  his 
safety  [Sir  James  Mausfletd  lu  Chriatie  t. 
.  Origgs,  2  Oamf^.  79],  and  provide  such  appli- 
18  L.  B.  A. 


ances  as  win  conMbnte  to  aod  promM  bla 

safety. 

In  the  case  of  an  Injury  to  a  passenger  there 
is  a  presumption  of  negligence  on  thfr  part  of 
the  carrier. 

Brie  AW.V.n.Go.f.  Bm£th.  125  Pa.  259; 
PhUaddf^ia  AR.RO0.  v.  Anderson,  94  I^. 
351;  Holhrook  v.  TJiiea  AS.  R.  Co.  12  N.  Y. 
236;  Fennsyltania  R.  Co.  v.  MaeKinney,  2  L. 
B.  A.  820,  124  Pa.  463;  Spear  v.  Philaddphia, 
W.AB.R.  Co.  11  Cent.  Rep.  643,  119  Pa.  61; 
Philadelphia  A  R.  R.  Oo.  v.  Bugkes.  11  Cent. 
Rep.  8^,  119  Pa.  803. 

A  passenger  is  only  required  to  make  out  a 
prima  facie  case  as  against  the  carriers. 

Pennsylvania  R.  Co.  v.  Fuller,  C  Pennyp. 
176;  SuUinan  v.  Philadelphia  A  R.  R.  Co.  30 
Fa.  284. 

An  Injnnr  npon  a  railroad  while  the  passen- 

rr  tnjnrea  was  In  the  exeidse  of  ordinary  care 
prima  fade  evidence  of  the  company's  liabU- 

JVuw  Jersey  R.  AT.  Oo.  r.  PbUard.  89  U.  8. 
22  Wall.  841.  22  L.  ed.  877;  Pttioling  v.  ffos- 
kins,  182  Pa.  817. 

Frequently  householders,  after  sweeping  olT 
the  snow  on  thtUt  pavements,  put  ashes  on  ihe 
ice  found  underneath.  This  is  as  exhll^ition 
of  ordinary  care  or  precaution,  and  shows  ibe 
common-sense  Judgment  of  tbe  community  as 
to  what  ordinary  or  rearonable  care  Is  when 
there  Is  ice  or  snow  on  the  pavement,  and  there- 
is  no  reason  why  It  should  not  be  law  as  to- 
carriers.  If thefcecaused theplslntlfftofall, it 
Is  proper  for  tbe  Jury  to  coosMer  whether,  un- 
der ul  the  dreumsuDcea  proven,  tt  was  ^ 
lowed  to  nmaie  an  unreaaonable  length  oC 
time. 

Smmour  V.  Chicago,  B.  A  Q.  R.  Co.  3  Bias. 
48;  Mewirey.  Bailey,  181  Mass.  169;  NeaUe  v. 
Second  A  Third  Streets  Past.  R.  Co.  4  Cent. 
Rep.  699.  118  Pa.  800;  Mahoney  v.  MHropoti^ 
ta7tR.O0.tM  Hasa.  78;  Dixon  v.  Bn>my% 
CityAN.R.Oo.\  Cent.  Rep.  298,  100  N.  T. 
170;  Weston  v.  Sfeu  York  Bletf.  R.  Co.  78  N. 
T.  595:  Shepherd  y.  Midland  R.  Co.  20  Week. 
Rep.  705:  Bavisv.  London  A  B.  R.  Co.  2  Fost. 
'&  F.  588;  Langmore  v.  Great  Western  R.  Co. 
19  C  B.  N.  S.  183;  MeLeatk  v.  Buritauk,  IL 
Minn.  S77. 

Carrier  must  provide  cara  or  vdiidea  adft> 
quate,  that  Is,  sufficiently  secure  aa  to  strength 
and  other  reg^irements;  and  for  the  slightetft 
fault  or  negligence,  in  that  regard,  the  carriw 
l8  liable. 

Pennsylmnia  R.  O0.  y.  Soy,  102  V.  8.  451. 
26  L.  ed.  141. 

Messrs.  A.  H.  WiatarstMn  and  Georg* 
Tueker  Bispham*  for  apipallee: 

In  order  for  notes  of  prior  testimony  to  be 
admissible  In  a  subsequent  proceeding  three 
conditions  most  eo-ezist:-  (1)  an  opportunity 
to  cross-examine  in  tbe  earlier  suit;  {3)  tbe  same 
parties  in  Interest  In  both  suits;  ^8)  the  issues  in 
the  two  suits  must  Involve  the  same  subject 
matter. 

Baupt  y.  Benninger,  87  Pa.  138, 140;  Barger 
y.  Thomas.  44  Pa.  128,  130;  Mifes  v.  OfTxra. 
4  Bion.  108,  111;  Jft>rrM  v.  Monen,  3  Watts, 
465;  Sample  v.  Coulson,  9  Watts  &  S.  62;  1 
WbartOT,  Ev.  §  177. 

Tbe  appellant  seeks  to  avail  herself  of  tb» 
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rale  of  »  prenimptloD  of  negligence  to  case  of 
aoddeot  to  a  psasenger.  Bui  where  the  cause 
of  tbe  soddent  is  known,  the  plaintiff  must  al- 
wtTS  abow  a  dutj  of.  the  defendant  to  the 
pinotiff  Tiolated  before  soy  preaumplion  of 
Dcriigence  whatever  arises. 

iMiyT.  Pkiladetphia  Draetim  Oa.  IBS  Fa. 
JZsjMiait  T.  Pentu^mnia  B.  Ch.  10  OtM. 
Btp.  885,  118  Pa.  SOS. 

the  only  n^teeoce  that  can  est st  in  Iben 
ciMteiD  allowfiag  the  snow  and  Ice  to  ac- 
eumolftle  and  remain  an  onreasonable  time  in 
a  daoeerous  condition. 

Static  r.  Second  A  Third  atreett  Pom.  R.  Oo. 
ll8Pa.«00,  804;  McDonald  v.  Ohieago  A  N. 
W.R.Co,'^  Iowa,  124;  Wood.  Railway  Law, 
pL  DM;  Wfaarton,  Neg.  g  SSI. 

What  ii  reqnired  of  the  company  Is  not  the 
wsnao^  of  the  safety  of  everybody  from  every- 
ibiD^  but  such  diligence  as  a  good  business 
mas  ID  such  matters  is  accustomed  to  use. 

SiaaUm  r.  Sprir^ld,  12  Allen,  566;  Maueh 
Ckmtk  T.  Kline,  100  Pa.  110;  McLaughlin  t. 
G»rr.  77  Pa.  118;  Denhardt  v.  PMkideh^ia, 
UPbUa.  47;  Banton  t.  Wojnen,  33  W.  N.  C. 
188. 

■eCoUvH,  delivered  the  opinion  of 
the  court: 

The  questions  which  ccmfront  ua  In  this 
easBare,  first,  whether  the  deposition  of  John 
Feam  was  admlaslble,  and  second,  whether 
there  was  error  in  the  refusal  to  take  off  the 
Bonsalt.  The  depoettlon  was  taken  in  a  suit 
ID  the  circuit  court  of  t^  United  States  In 
which  Mary  Ann  Fearn  was  the  plaintiff  and 
the  West  Jersey  Feny  Company  was  the  de- 
fendant. In  that  action  the  plaintiff  claimed 
damages  for  personal  injuries  caused  by  the 
aileged  negligence  of  the  defendant  C<Mn- 
pany.  In  this  case  the  administratrix  of 
John  Fearn  claims  that  he  reserved  an  in- 
jory  through  the  negiig^ice  of  the  same 
Company,  which  caused  his  death.  It  is 
coatended  by  the  appellant;  Uiat  the  injuries 
for  which  these  suits  were  brought  were  re- 
ceived at  the  same  time  and  place,  and  were 
attributable  to  the  same  cause,  to  wit :  the 
oeglect  of  the  defendant  Ccunpany  to  keep 
its  boat  in  a  reasonably  safe  condition  for 
tbe  ingress  and  egrees  oi  Its  passengers.  As- 
taming  tfaat  the  claim  of  uie  appellant  is 
correct,  it  does  not  follow  that  a  deposition 
taken  in  one  action  is  admissible  as  evidence 
in  the  other.  The  actions  are  not  between 
the  same  parties,  although  we  have  the  same 
defendant  in  each.  The  fact  that  the  plain- 
tiff in  the  first  action  was  the  wife  of  the 

SIslntiff  in  this  action,  or  that  she  is  now 
is  widow  and  administratrix,  can  mtlkia  no 
dificRnoe  in  the  rale  wMch  allows  testimony 
hken  !n  one  action  to  be  flvea  hi  evidence 
OB  the  trial  of  another  which  Involves  the 
aune  subject  matter  and  Is  between  the  same 
psrtiw  or  their  privies.  The  joinder  of  the 
hosbaad  In  the  former  suit  was  merely  for- 
msi,  and  it  did  not  give  him  control  of,  or 
u  Interest  Id,  it.  It  was  llie  wife's  claim 
that  was  litigated,  the  judgment  was  ob- 
tained In  hmt  right,  and  it  was  exclusively 
hen.  Identity  of  subject  matter  In  whole 
or  in  part,  and  Identity  of  parties  in  interest, 
most  unite  to  render  a  depoaltion  1&  one  case 
13U  R  A. 


admissible  In  another.  Tills  {s  the  doctrine 
of  our  cases,  of  the  Act  of  1814,  and  of  the 
Act  of  1887,  which  contains  the  last  legisla- 
tive deliverance  on  this  subject,  ffaupt  v. 
Henninger,  37  Pa.  188 ;  Harger  v.  TkomaA, 
44  Pa.  128 ;  Act  of  March  28,  1814  {Purd. 
Dig.  10th  ed.  625);  Act  of  May  23,  1887 
(Pub.  Laws,  158). 

The  appellant's  offer  was  not  within  this 
rule  and  toe  deposition  was  properly  rejected. 

In  considering  the  question  raised  by  the 
second  specification  of  error  it  must  be  borne 
io  mind  that  there  is  no  evidence  in  the  case 
which  suggests  any  defect  In  the  construc- 
tion of  the  boat,  and  that  the  sole  complaint 
is  that  Its  deck  was  slippery.  This  condi- 
tion and  Its  cause  are  adequately  described 
in  the  appellant's  testimony.  It  appears  that 
It  commenced  snowing  about  the  time  Fearn 
left  the  Pennsylvania  Station  for  the  ferry 
and  that  it  was  snowing  when  he  entered  the 
boat.  As  a  result  of  the  brief  storm,  then 
in  progress,  tjie  deck  was  covered  with  a 
thin  coating  of  snow,  and  In  crossing  it  to 
reach  the  c»)ln  he  slipped  and  fell.  Nearly 
five  years  after  this  occurrence,  alleging  that 
he  was  injured  by  his  fall  and  that  it  was 
caused  by  the  negligence  of  the  defendant 
Companv,  he  brought  this  action.  After  his 
death  his  administratrix  was  substituted  as 
plaintiff  and  on  the  trial  the  evidence  of  his 
widow  and  son  was  relied  on  to  sustain  the 
charge  of  negligence.  This  developed  Uie 
situation  at  toe  time  of  tiie  accident,  the 
commencement  and  progress  of  the  snow 
storm  and  the  condition  of  the  boat  as  af- 
fected by  It,  Bubstantiallvaswe  have  stated. 
Assumtilg,  as  the  appellant  contends,  that 
the  cause  of  the  accident  was  the  slippery 
condltiM  of  the  deok,  it  is  obvious  that  this 
condition  was  produced  by  the  snow  falling 
upon  It.  It  Is  not  pretended  that  it  was  the 
duty  or  within  the  power  of  the  Company  to 
prevent  the  snow  falling  on  the  deck  of  its 
beat,  but  It  is  elaimed  that  its  obli^tioo  t« 
ite  paseengera  required  it  to  inunediately  re- 
move the  snow  and  restore  tiie  condition 
which  existed  before  the  storm.  It  Is  well 
known  that  rain  or  snow  falling  upon  the 
sidewalks  of  a  town  or  city,  the  steps  and 
platforms  of  railway  cars,  and  the  decks  of 
ferry-boats  will  render  them  slippery  and 
consequently  more  dittlcuH  to  walk  upon. 
But  it  is  not  practicable  to  absolutely  pre- 
vent this  condition  while  the  rain  or  snow  \% 
falling,  and  the  mere  existence  of  it  during 
the  storm  which  causes  it  raises  no  presump- 
tion of  negligence  on  the  part  of  the  munic- 
ipality, the  railway  or  ferry  company.  In 
our  case  it  commenced  snowing  but  a  few 
minutes  before  the  accident  and  was  snowing 
at  the  time  of  It.  There  was  no  accumula- 
tion  of  ice  or  snow  on  the  deck  formed  or 
left  there  from  a  prior  rain  or  snow  fall. 
Tliere  was  not  a  spark  of  evidence  from  wUich 
an  inference  could  be  .drawn  that  there  was 
any  ice  on  the  deck  where  Fearn  crossed  it. 
Where  the  bdow  was  displaced  by  his  fall 
the  deck  had  a  slipnery  appearance  caused 
by  the  moisture  from  the  snow  upon  it.  It 
is  shown  by  tlie  testimony  and  the  photo- 
graphs produced  by  the  appellant  on  the 
trial  that  It  Was  the  same  appearance  prc- 
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rented  by  the  decks  of  feny-boats  of  like 
•coDsbructloQ,  la  a  rain  storm,  or  when  wet 
from  any  cause.  It  waa  therefore  iacumbent 
4ipoD  the  appellant  to  prove  an  omissioD  or 
violation  of  a  duty  which  the  company 
■owed  to  him.  The  cause  of  the  accident  was 
known  m  well  to  the  appellant  as  to  the 
Oompany.  In  such  case  the  presumption  of 
jiegligence  arising  from  the  mere  fact  that  a 
nasseoKer  was  injured  while  on  the  appel- 
lant's boat  has  no  application.  DeUvare, 
L.  A  TF.  K  Go.  V.  Naplieyt,  W  Pa.  130 ; 
Sayman  t.  PeKMylvania  B.  Co.  118  Pa.  608, 
10  Cent.  Rep.  835 .  and  Faiiey  v.  Fhiladd- 
phia  Traetitm  Co.  182  Pa.  58.  As  the  ai)pel- 
lant  failed  to  show  any  omission  or  viola- 
tion of  duty  by  the  Company  in  connection 
with  the  cause  of  the  accident,  we  think  the 
nonsuit  was  properly  ordered.  "We  find 
nothing  in  Neslie  v.  Second  A  7%ird  Street* 
Past.  R.  Cb.,  118  Pa.  800,  4  Cent.  Rep.  609, 
which  is  io  conflict  with  this  cuaclusion. 
In  that  case  there  was  lee  on  the  step  of  the 
car,  caused  by  a  storm  the  day  before,  and 
the  ice  "liad  been  suffered  to  remain  on  the 
step  from  tlie  previous  day, "  and  it  was  held 
that,  "whether  it  remained  there  for  such 
time  and  in  such  form  as  to  establish  the 
negligence  of  the  defendant"  was  a  qnestion 
for  the  jury.  Here  there  was  only  a  slippery 
condition  of  the  deck  caused  by  a  storm  in 
progress  when  the  accident  occurred. 
Judgment  a0rmed. 


W.  7.  HALLSTEAD,  Ouardlan  of  Uary  E. 
«. 

Levi  CURTIS  et  al.,  AppU, 


aCaaes. 
(  rm.  ) 

1.'  To  hold  tho  ownera  of  ma  InsolTont 
hmnh  IndiTidiutUy  llaUe  m  partaera 


NoTB.— AmMnff  a  lepttimata  oltfeet  a/  eo-tiarfner- 

Tbe  objects  of  a  oo-partaenhlp  may  embraoe  all 
kinds  of  legitimate  and  lawful  eotenniiie.  Chester 
T.  JHelnrKni,U  K.  T.  1.  How.  Pr.  8(8,  18  Am. 
Bep.66a 

And  It  need  not  be  oonflned  to  deatlngs  In  per- 
«onal  property,  but  mar  embraoe  opemtloos  In 
real  estate.  Ludlow  y.  Cooper,  4  Oblo  St.  1;  'Buffum 
T.Buffani,«He.lOS;  Oovles  v.  Garrett,  H)  Ala.  3U. 

But  the  business  must  be  a  lawful  one.  and  not 
contemplate  a  fraud  or  a  violation  of  law  or  a  moral 
duty.  Bartlev.Nutt,»n.S.4Pet.lM,7L.ed.82S; 
Oordoo  V.  Howden.  12  Clark  k  F.  287. 

The  partnenhip  reIatfon,Chov  proved. 

Tbe  actual  existenoeof  a  partnership  maj^  dls- 
ctoeedbr  evidence  wbloh  establlsbes  (1)  adistlDot 
agreement  fOr  a  partnerddp  in  so  many  words ;  or 
(St  an  agreement  to  share  profit  and  loos :  or  (3f  an 
agreement  to  share  proDtt;  or  (4>  such  a  state  of 
titlngs  as  Is  BUfllolent  to  establlah  a  quasi  partner- 
ship. 1  Undley.  Partn.  I VI.  141-147. 

BvMence  of  general  reputation  tiiat  one  Is  a  part- 
ner In  a  firm  Is  Incompetent  to  charge  bioi  as  suob. 
and  whOe  a  formidable  array  of  authorities  nis- 
talns  this  proposition,  there  la  scone  serious  dlsseot, 
which  iB  entitled  to  oonslderattoa.  Our  first  state- 

18L.aA. 


ft>r  itm  debts  plalntdff  most  show  tlwtlt  wasa 
partnership  enterprise  of  which  defendants  were 
merabera:  and  until  a  prima  fade  ease  (rf  partner- 
ship Is  made  ont  the  burden  cannot  be  plaoed  on 
defendants  of  abowtOK  that  It  was  Inoorpomted 
or  was  a  limited  partDenblp,  to  reliere  tbemselvea 
from  liability. 
8.  Evldenco  toodlng  to  ■how  tho  wgmm 
inttoa  of  a  bwUE  vBdor  »  tosal  Aw> 
tor,  the  holding  of  siooklnHaadtSefcoelptof 
dividends  thereon  is  sufficient  to  malie  a  questloo 
for  the  Jury  whether  the  bank  was  not  a  corpora- 
tlOQ  rather  tbana  partoerablp  concern. 

8>  If  tho  abeeueo  of  the  books  and  po^ 
pers  of  wa  iBsolvent  bank  mffords  a 
presnwptlon  aa  to  Its  ehamatsragBinai 

either  party  to  asolt  to  bold  membenof  the  con- 
cern Individually  Uable  partoers  for  Its  d^ts, 
it  must  be  against  plaintiff  where  the  documenrs 
ate  In  posseeslon  of  his  wltoesB  In  another  State, 
beyond  tbe  reach  of  prooe8S,whUe  defendants  are 
simply  small  stookholders  without  meane  at 
reaching  them  or  compelling  t^etr  i»odnotlon. 

(October  fi,isn.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Bradford 
County  in  favor  of  plaintiff  in  an  action 
brought  to  hold  defendants  indiridD^ly  liable 
as  puriners  for  the  debts  of  an  Insolvent  bank* 
ing^  concern.  Reverted. 
The  facts  sufficiently  appear  In  the  o^nkm. 
Hemn.  D.  A.  Overton  and  M.  F.  BlUott. 
for  appellant,  Levi  Curtis: 

To  constitute  a  partnership  as  between  the 
parties  there  must  be  a  contract  maktog  tbem 
such. 

Story,  PartD.  g  S.  p.  8. 

Persons  can  only  become  partners  as  to  each 

other,  w  become  liaUe  as  paitnen  to  third 
persons  either  by  contracting  the  Icgsl  rdstion 
of  partners  inter  m  or  by  holding  themselves 
out  to  tbe  world  as  such. 

Collyer,  Parln.  ^6;  Hedg^t  App.  68 Pa.  S73- 
278;  fhomrmm  r.  Toledo  Fint  Mat.  Bank,  111 
U.  8.  m,  28  L.  ed.  SOT;  Jknitkorm  r.  Book,  9 
Cent.  Bep.  m,  118  Pft.  840. 


ntent,  however.  Is  supp(»ted  br  tite  f oUowfng  au- 
thorities: Hunt  V.  Juoks,  1  Hayw.  178, 1  Am.  Dea 
S60:  Carter  v.  Douglaw,  S  Ala.  Wi  CampbeU 
Haatlngs,  89  Ark.  SIX;  Hicks  v.  Cram.  17  Vt  449; 
Cariton  v.  Ludlow  Woolen  H1II.ZT  VL48S;  Hallidar 
V.  HoDoufTall,  20  Wend.  81,  ffi  Wend.  284;  Smith  v. 
Griffith,  8  HUl,  883, 88  Am.  Dec.  sap;  Brownv.Crao- 
dall,  11  Coon.  92;  Sinclair  v.  Wood,8  OsL  96;  Bo  wen 
V.  Ratherford.  60  lU.  41,  14  Am.  Bep.  85;  Ear)  t. 
Kurd,  8  Blackf .  248;  Scott  v.  Kood.  IS  He.  IVk  Qod- 
dard  V.  Pratt,  16  Pick.  412;  Bager  v.  Tupper.  88  tUxHu 
8GS:  Lookridge  v.  Wilson.  T  Ho.  880;  Boutbwtokr. 
HoOovem.  28  fowa,  8a>t  Ttunlio  r.  CtoldsiBtttt 

Ga.aa. 

Upon  tbe  issue  as  to  whether  a  member  of  a  firm 
Is  a  dormant  partner,  evidence  of  a  geneial  repnt»> 
tloo  is  admissible.  Hetcalf  v.  Officer,  1  HoCrary, 
825;  Bice,  Evidence,  U58. 

Tbe  oontndlcUoa  referred  to  as  to  the  Integrity 
of  this  pTopoBltIm  Is  best  evtdenoed  by  the  deoWon 
In  Bowen  v.  Rutherford,  80  HL  ti. 

OorporaU  ssWenee,  howAom. 
Where  a  company  has  been  iDOorporated  by  a 
speoial  Act  of  the  Lwlslature,  It  Is,  In  geoeral,  sot- 
fldeot  to  give  In  evidence  tbe  Statute,  and  to  show 
the  actual  use  of  the  inlvUegee  of  aa  looorporated 
oooqiaiiy  under  the  name  designated  In  the  Ant,  to 
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Plaintiff  luTfaig  dealtwitii  aA/Mfooorpo- 
ntioD,  as  such,  cannot  now  Iw  permitted  to 
show  that  it  was  not  one  ddjure. 

Blanckard  v.  KanU,  44  Cal.  440;  Cochran  t. 
Amoid,  58  Pa.  899;  Fay  t.  NobU,  7  Cnsh.  188; 
^/ir  T.  Farmert  Bank,  94  Pa.  429. 

Where  penooa  suppcwiDg  in  good  faith  that 
tbe;  are  incorporaled  and  stockholdera  -in  a 
valid  corporation  do  buanneas  as  a  corporation 
for  a  series  of  years  without  the  corporate  ez- 
isieore  beioj^  challeaged  by  the  State,  parties 
who  deal  with  the  company  as  a  corporation 
cannot  bold  the  stockholders  personally  liable 
in  case  they  afterwards  discover  that  the  com- 
pany wa»  not  validly  incorporated  !□  conso- 
qupoce  of  some  defect  or  frrexiilarity  in  the 
proceedings  of  the  supposed  incorporation. 

Qarttide  Coai  Co.  t.  MaxteeU,  33  Fed.  Rep. 
197,  6  Am.  Sn  Eng.  Corp.  Cas.  8.10. 

Sifnn.  E.  OvertoD  and  H.  F.  MugniArd 
for  apprllant,  Hichael  Coleman. 

Ma»r:  E.  N.  WUlard,  Everett  Warren 
and  Rodney  A.Hereiir.  for  appellee: 

iDdividoaTmembprs  cannot  set  up  their  own 
faults  or  m^lakeaof  oi:ganizatioo.  or  false  and 
fraudulent  representatioos  whereby  they  were 
induced  to  become  stockholders,  as  a  defense 
agaiofit  creditors. 

McUoK  V.  FAeoIer,  45  Pa.  83. 

Even  if  it  were  true  that  the  appellant  was 
induced  (o  subscribe  for  his  stock  ov  false  and 
fraudulent  representations  imputaole  to  the 
company,  yet,  as  the  rights  of  the  creditors 
have  intervened  subsequent  to  the  time  the  ap- 

Eellanc  became  a  stockholder,  bis  remedy,  if  he 
as  any ,  is  a  specisl  action  on  the  case  for  fraud 
against  the  individuals  by  whom  the  fraud  was 
perpetrated,  but  it  affoios  no  defense  to  pio- 
oeediogfl  ioatltnled  by  a  creditor. 

%  Llndley,  Parln.  g  528;  Morawetz,  Priv. 
Ctwp.  S  695;  Kerr,  Fraud,  g§  829,  880;  Hen- 
^erm>n  v.  Bo^  BntUH  Bank,  7  El  &  Bl.  866; 


eotUle  one  to  asatotalo  an  aoUon  analast  tbe  corpo* 
raUon.  NamgaiiaeCt  BanJc  v.  Atlantic  Bilk  Co.  8 
Met.  aS:  Ouw  V.  Brii^Biii.  a»  He.  »;  Herobanta 
Bank  of  St,  Louis  v.  Harrison.  SB  Ho.  4SB;  Baj-nee 
T.  Brown,  88  K.  H.  645.  See  hag.  it  A  Corp.  1 085. 

Tbe  exMeaoe  of  the  oorporadoa  mar  be  proved 
tvprodtHanf  the  books  ofltheoompanjreontalnlnB 
tke  Uoeoaa  tssuedto  tbacoipomtlon  bran  olBoer  of 
tke  Btaie.  mider  a  statute,  to  enaMe  It  to  act  as 
moll.   Culver  r.  TUrd  NaC  Bank.  SCUI.  tSS. 

It  mej  alao  be  proved  br  a  oartlfted  notloe  of  tbe 
fannackm  of  the  oanMUatloo,  made  Id  pursaaooe 
at  tb«  ■tatute,  sworn  to  tar  Jts  president,  treasurer, 
olctk  and  dlreetovs.  and  recorded,  as  provided  br 
tbe  Bcatute.  Id  the  resrMrr  of  deeds.  Chambertia 
T.  HDffueDOt  VSt.  Co.  lU  Mass.  082. 

Mc9ft0mwe  iMC  fluli^  to  a  itandard  ruto. 

It  la  impasritde  to  give  tbe  measore  of  culpable 
eegHeattce  to  tboee  ooonprtolT  MuBlarr  i^ttons 
fOr  all  cues,  as  tlM  desroe  of  earn  leqnlied  depends 
voo  tbesabJectatowUefaltlBtobeapplted.  First 
Mat.  Benkor  Lyons  v.  Ooean  Nat.  Bank.  00  N.  T.  278. 

Wkea  wcmM  be  sllctat  iiealeot  In  the  oare  of  a 
<mandtr  at  Inm  mliAt  be  frass  neglect  in  the  care 
cCaJevreL  What  would  be  alight  □ogteot  Ijj  the 
cam  exercised  In  the  affaire  of  a  tompike  oorpora- 
UoD.  or  even  Of  a  nunuAoturing  corporation, 
■dgkt  be  grosineglact  In  tiw  care  exercised  In  tbe 
■iiiisgnaiintnf  eHvlnga  bank  tatmated  wlUi  tbe 
eevtaea  of  a  BnMtDde  eC  poor  peopla,  depending 
for  ito  Ufa  npoaeieait  and  liable  to  bevteokedbr 
tke  bnath  ixt  ttmpldian.  Hub  v.  ObxTi  M  N.  T.  «. 
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Piiwia  V.  Harming,  1.  C.  B.  N.  S.  881;  Oaks$  r. 

Tvrguand,  L.  R  3  H.  L.  836;  8Uma  v.  Oitjf 
dk  County  Bank  {OolKnt  v.  City  Cbunte 
Bank),  L.  a  8  C.  P.  INv.  383,  80  bonk.  Eng. 
Rep.  156;  Tennent  v.  City  of  OloMgow  Bank, 
L.  B.  4  App.  Cas.  615, 88  Moak,  Eng.  Rep.  895; 
UoMldtworth  T.  City  oj  QUugow  Bank,  L.  R  S 
App.  Gas.  817;  Upton  v.  BMuOrmgh,  10  Nat. 
Bankr.  Reg.  869:  Michener  v.  Payaon,  IS  Nat. 
Baokr.  Reg.  40;  Upton  v.  Eng^tart,  8  Dill.  496; 
Turner  v.  Qranga't  L.  A  B.  Int.  Co.  65  Oa. 
649;  Hamilton  v.  Orangeft  L.  A  H.  Int.  Co. 
670a.  146;  Duffletd  v.  Bamum  W.  A  I.  Worka, 
T  West.  Rep.  606, 6t  Mich.  393;  Ogiltia  v.  Enox 
Ins.  Cb.  68  U.  8.  33  How.  880,  16  L.  ed.  849; 
Upton  V.  mmaek,  91  U.  S.  45, 38  L.  ed.  308. 

Parloership  may  be  formed  not  only  by  ex> 
I^cas  agreement,  but  may  srow  out  of  trans- 
actions or  relations  in  whicn  the  word  "part- 
nership" is  not  uttered. 

Parsons,  Partn.  pp.  8,  9;  1  Lindley.  Partn. 
Sg  17,  19,  30;  Cook,  Stock  &  btockholders. 
^  506;  Be  Mendenhall,  9  Nat.  Banki.  Reir.  497; 
Whippte  T.  Parker,  39  Mich.  869;  iXoeler  v. 
Moulton,  86  Miaa.  458;  National  U.  Bank  ^ 
Watertown  v.  London,  46  N.  Y.  413. 

The  Home  Savings  Bank  of  South  Waverly 
although  it  possesses  many  of  the  elements  of 
a  joint-stock  company,  is  nearer  a  ptirtnership. 

Be  Otiter't  Setale.  9  L.  R  A.  421, 136  Pa.  56. 

But  whether  it  is  a  jolnt-stopk  company  or  a 
partnership,  the  llabUity  of  the  appelunt  !■ 
practically  the  same. 

Cook,  Stock  &  Stockholders,  g  608;  Kd- 
logg  Bridge  Co.  v.  United  Statea,  16  Cl.  CI.  1 11; 
Wateott  V.  FiiTtfo,  61  N.  T.  648;  Witker^uad 
V.  AUen,  8  Kayes,  &t2. 

All  unincorporated  banks  are  paitsprahipg. 
v.  Wertt,  4  Ser«.  &  R.  869;  WHaur  t. 
Sehlalter,  3  Rawle,  869;  Bi^g  v.  Lotaon,  8 
Watts  &  S.  118;  Beater  v.  MeOrath,  60  Pa.  479; 
Be  Fry's  Account,  4  Phila.  138;  Prvtchett  v. 


The  rtiatiqn  btiainen  bonk  <^lala  and  dciKwUors, 

Tt»  niatlon  and  rpluttve  obUgatlona  Brlafog  be- 
tween a  bank  and  lis  depositing  customers  are  in 
ffeoenJ  aliaidrthoBB  of  debtor  and  creditor.  Foler 
T.  HIU,  S  H.  L.  Oss.  Z8;  .£tna  Nat.  Bank  v.  Fourth 
NaL  Bank,  «  N.  T.  SS,  T  Am.  Bep.  nt;  Boyden  v. 
^nkof  OapeFear,<»N.aiS;  AJlea  v.  Fourth  Nat, 
Bank  of  NewTork.ft  Jonee  *  8.U7,tt  N.  T.  IX; 
Buchanan  F.  OU  Cfo,  v.  Woodman,  i  Bun,  031^  4 
Tfaomp.  A  C  tSB;  1  Watt,  Act.  9e  Det.  MS; 

The  relation  between  «  savings  bank  and  Its  trus- 
tees or  direotora  Is  that  of  principal  and  agent,  and 
tliat  between  tbe  trustees  and  deposltots  Is  slmUar 
to  that  of  the  trustee  and  eetM  (pu  tnut.  If  mioh 
tnislesa  tranaoend  tbe  UmHa  placed  upon  tbelr 
power  In  the  charter  of  the  bank  and  aanse  damage 
to  the  bank  or  Its  deposltots,  tbegr  ate  liable.  Hun 
v.oarr.nN.T.flL 

Each  partner  ts  personally  responsible  for  the  ot>- 
Ugatloos  and  liaI>Ultles  of  tbe  partnership,  whether 
on  contract  or  for  torta,  and  his  property  may  be 
taken  on  execution  or  attachment  against  tbe  Arm, 
although  tbe  &rm  may  tMSOlvent.  Fareons.  Partn. 
ea,  840;  WooUeyv.  Kelly.  1  Bam.*C.eB:  Nlobotson 
V.  Janeway.  U  N.  J.  Bq.  286;  Bryant  t.  Hawkins,  IT 
Ho.  UO;  TUla  v.  Jonte,  IT  le.  Ana.  B;  t  Field,  Law- 
rer>a  Briefs.  •  8.  Bee  note  to  Marahall  v.  Fanners  tt 
H.  8av.  Bank  (Va.iX  L.  B.  A  OH. 

As  to  the  disti  notion  between  savlog  banks  and 
banks  of  deposit,  see  naU  to  Lewis  v.  Lrna  Inat. 
forBav.  (Mass.)      B.A.  m 
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Sehaefer,  11  Pbfla.  IM;  Sehamburg  t.  Fowler, 
S5  Pmsb.  L.  J.  148;  Thoauon't  Bitate,  5  W.  K 
C.14. 

So  ue  liDlncorponted  joint-stock  compaalea. 

Kramers.  Arthun,  7  Pa.  165;  Bedg/$  App. 
68  Pa.  878;  OarMt  App.  107  Pa.  486;  Re  OH- 
ver'a  EttaU.  9  L.  R  A.  481. 186  Pa.  48. 

The  shareholden  are  therefore  each  persoa- 
alW  liable  for  all  the  debta  of  the  bank. 

9  Liadley,  Partn.  g§  1088,  1431. 

Where  persona  enter  into  articles  of  assoda- 
tfon  for  banking  purposes,  and  without  any 
charter  assnme  a  name,  open  a  stock  book, 
subscribe  for  shares  of  stock,  and  a  portion 

Say  small  sums  thereon,  hold  meetings,  elect 
irectors,  publish  the  names  of  such  directors, 
enter  into  and  transact  business  as  a  bank,  they 
are  all  liable  as  partners. 

PMitv.  Atkins,  60  111.  454;  Hodgton  t.  ^id- 
win,  66  HI.  S88;  Bo^n  0:  A.  R.  Co.  t.  i%ar- 
»on,  188  Mass.  445;  Jemtp  v.  Carnegie,  13 
Jones  &  8.  361;  ShanAurg  v.  Buggle*.  88  Pa. 
148;  Clark  t.  Fletcher,  96  Pa.  416;  Shandmrg 
T.  Ahboa,  a  Cent  Bep.  808, 112  Fia.  8;  ChriOn 
▼.  fim.  181  Pa.  492;  y^etterhauter  t.  Shaver, 
29PIttsb.  L.  J.  313. 

A  participant  in  profits  directly  as  snch,  no 
matter  what  may  be  the  arrangement  between 
Uie  parties,  Is  as  to  third  persons  a  partner. 

Qia  V.  Kuhtt,  6  Berg.  &  B.  889;  Churchman 
▼.  Bmiih,  6  Whart.  Sdtcards  t.  Tracjf.  63 
Pa.  880;  BeedY.  Kremer.  S  Cent  Rep.  64,  111 
Pa.  488;  Caldwell  v.  MOler  ISft  Pa.  448. 

And  one  who  shares  in  the  profits,  although 
his  name  may  not  be  in  the  firm,  la  responsible 
for  all  its  debts. 

Winthip  T.  Bank  of  United  States,  WU.  S.  5 
Pel.  S60,  8  L.  ed.  237. 

Two  tbfngs  must  be  shown  to  establish  the 
existence  of  a  corporation  d0/fic&>,  Ttz.:  first, 
the  existenfx  of  a  charter  or  some  law  nnder 
wblcb  such  a  (Xirporatlon  with  the  powers  as- 
samed  might  be  created;  aeeond,  a  nser  by  the 
party  assuming  to  be  such  oorporatioo,  of  the 
rigtits  claimed  to  ba  oonferxed  audi  charter 
or  law. 

Methoditt  Epie.  U.  Ohttreh  v.  Pickett,  19  N. 

Y.48S. 

One  who  contracts  with  others  under  a  cor- 
pomte  name  believing  that  he  is  contracting 
with  a  corporation,  when  none  in  fact  exists,  is 
not,  in  a  suit  against  such  persons  to  enforce 
the  contract,  estopped  to  deny  that  tiiey  were 
a  corporation. 

Glenn  t.  Benfamann,  3  West  Bep.  597.  20 
Mo.  App.  843:  Hurt  v.  Salttburp,  55  Mo.  SIO; 
S/uble  V.  Strong,  138  Pa.  816;  Cook,  Stock  & 
Stockholden,  §  aS8. 

WiUiams,  J.,  delivered  the  opinion  of 
the  court: 

The  learned  judge  before  whom  this  case 
was  tried  correctly  stated  the  principles  that 
controlled  the  liability  of  partners  to  tliird 
persons  dealing  with  them.  There  Is  no 
doubt  ttiat  where  the  relation  is  shown  to 
exist,  each  .partner  .  la  liabJe  iodivldualty 
for  all  ibe  debta  of  the  firm.  It  ia  also  true, 
as  a  general  rule,  tiiat  participation  in  profits 
makes  one  a  partner  as  to  persons  dealing 
with  the  firm,  although  this  rule  i&  not  with- 
out some  well-recognized'  exceptions.  Sd- 
wirds  V.  Traeif,  62  I^.  874 ;  Hart  v.  KeO^, 
13L.  R  A. 


88  Pa.  288.  The  business  of  banking  la  one 
In  which  8  partnership  may  lawfully  en- 
gage; and  it  is  immaterial  that  the  names 
of  Uie  partners  do  not  appear  in  the  firm 
name.  8/iamburg  t.  Bugglea,  83  Pa.  148. 
The  liability  of  the  partncra  depends,  not  oa 
the  name  uf  the  partnership,  but  on  the  exist- 
ence'of  the  partnership  relation.  These  rules 
were  correctly  stated  on  the  trial.  The 
ground  of  complaint  is  the  manner  of  their 
application  to  the  facts  of  this  case.  In  his 
charge  to  the  jury  the  learned  judge  drew 
attention  to  the  evidence  showing  the  organi- 
zation of  the  bank,  tlie  holding  of  stock  by 
the  defendants,  and  their  receipt  of  dividends, 
and  then  submitted  the  questions  to  the  jury 
in  the  following  order:  first,  was  the  bank 
indebted  to  the  plaintiff  as  alleged ;  second, 
was  the  bank  a  partnership,  and  third,  were 
the  defendants  members  of  the  firm.  Havin^^ 
simply  stated  the  second  question,  he  pro- 
ceeded to  consider  and  discuss  tbc  third,  and, 
among  other  things,  said  to  the  j  ury :  "  Did 
tiiey  (the  defendants)  invest  their  money  ia 
this  business,  and  did  they  stipulate  for  a 
share  of  the  profits  of  the  business?"  To  en- 
able them  to  understand  the  significance  of 
their  finding  upon  this  question  he  immedi- 
ately added:    "If  they  did,  tlicy  becamo 

Sartners  and  individually  liable  for  all  the 
ebta  of  the  firm,  unleaa  they  can  protect 
themselves  from  ibis  liabtlfty.  If  the  insti- 
tution was  an  Incorporated  bank,  then  they 
would  not  be  individually  liable.  But  if 
it  was  incorporated  the  burden  is  upon  the 
defendants  to  show  it.  And  if  it  was  a  lim- 
ited partnership  the  burden  is  on  the  defend- 
ants to  show  it. "  This  instruction  was  cnl  - 
culated  to  divert  attention  from  the  second 

Sueatlon,  which  was  the  impoftant  one,  and 
X  it  on  the  third.  It  assumed  that  there 
was  competent  and  adequate  proof  before  tiie 
Jury  to  establish,  prima  facie,  that  the  bank 
was  a  private  enterprise  owned  and  conducted 
by  a  partnership ;  and  it  put  the  burden  of 

firoof  on  the  defendants.  It  left  ttie  jury  to 
Qfer  that  until  the  defendant  should  aasumo 
the  burden  put  upon  them  and  show  aftirma- 
tively  that  the  Dank  was  incorporated,  or 
was  organized  as  a  limited  part^rsLip,  tjiey 
should  be  held  liable  as  partners.  But  the 
learned  judge  went  still  further.  Having' 
pot  the  burden  on  the  defendants  of  showing 
the  character  of  the  buik,  and  having  ex- 
plained to  the  jury  what  the  defendants  must 
8h<»w  in  order  to  "protect  themselves  from 
liability,"  he  proceeded  to  say:  "No  evi- 
dence has  been  given  before  you  that  it  (the 
bank),  was  Incorporated,  and  no  evidence 
that  it  was  a  limited  partnership. "  This  left 
tlie  jury  no  altematlTo ;  thejr  must  find  that 
the  aerendants  invested  fiieir  money  !n  the 
bank,  with  a  view  to  share  In  the  profits  of^ 
the  business,  tor  this  was  not  denied;  and 
this  they  were  told  made  them  partners. 
They  could  protect  themselves  only  by  sliow- 
ing  tSie  incorporation  uf  the  bank,  or  its  or- 
ganization as  a  limited  partnership,  audthis, 
they  were  told,  had  not  been  doae.  The 
conclusion  naturally  followed  that  they  were 
liable  as  partners.  Now  the  idiportant  quce- 
tlon  in  this  case,  which  lay  afi  the  thresoold 
of  tbc  plaintiff's  cause  ot  action,  was  whether 
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this  buk  ma  »  urtnanfaip.   Hie  plaintiff 
allied  it,  and  claimed  to  recover  sgainet 
ttaB  defendanta  aa  metnbwp  ot  tbe  bfuokiiic 
firm.  The  burden  of  ptpvlng  the  .partner- 
Aip  wu  OD  him,  and  until  tbia  proof  was 
giTen  the  defoidants  were  not  called  upon 
to  enter  upon  Clieir  defense.   Thaj'  were  not 
bound  to  prove  the  character  of  the  oi^nisa- 
timi  of  tbe  baolc  in  ovd&r  to  "  jproteot  tkeu^ 
Kim,"  uDti)  Uiey  weia  flnt  put  in  daager 
of  A  verdict  afcainst  tbem  br  proof  that  the 
bask  was  a  partaership,  and  that  tbey  were 
mem  ben  of  tbe  firm.    Am  they  did  ntvt  deny 
that  they  were  stockfaolders,  the  only  open 
question  was  that  of  the  character  of  the 
bank,  and  this  is  tbe  question  to  which  the 
attention  of  the  jurr  should  have  been  drawn. 
ynat  waa  the  evidence  upon  this  question? 
The  plaintiff  showed  tbe  fact  that  Uie  bank 
was  organized,  that  It  conducted  a  banking 
business  under  the  management  of  a  board 
of  directors  with  a  president,  vice-president, 
and  cashier,  until  1887,  wben  it  failed.  This 
was  all.   Ko  articles  of  co-partnership,  or 
coatnct  betmen  the  founders  of  the  bank, 
were  shown.   How  the  organization  was 
effected,  or  tbe  business  of  the  bank  done, 
did  not  appear.   There  was  not  even  a  single 
act  or  declaration  of  any  officer,  director, 
stockholder,  or  cleric,  tending  to  show  that 
tbe  bank  had  ever  been  represented,  at  any 
time  or  toanj  pers(»i,  as  a  partoenbtp.  There 
was  no  prool  that  the  defendants  or  either 
of  them  had  ever  attempted  to  exercise  any 
control  over  the  business  of  the  bank  or  had 
partfcifMted  In  it  in  any  other  way  than  by 
the  receipt  of  a  few  small  dividends.   On  the 
other  band.  It  appeared  in  the  evidence  that 
Kirby,  the  founder  of  the  bank,  represented 
that  ne  bad  obtained  a  legal  cliarter  for  it. 
vdiile  be  was  engaged  in  soliciting  suliscrip- 
ti<H»  to  the  stock.   The  certificates  held  by 
tbe  defendants,  which  were  put  in  evidence 
by  tbe  plaintiff,  described  tbe  bank  as  "or- 
pnized  under  an  Act  of  the  Legislature  of 
Pennsylvania,  and  as  having  an  authorized 
capiUI  of  $100,000  divided  into  shares  of 
|1W  each.*^  This  description  Is  certainly 
mnpHuta  to  an  incorporated  bank,  and  no 
infioenoe  can  be  drawn  from  It  favorable  to 
tbe  position  of  the  plaintiff,  that  It  was  not 
•udi.  Moreover  tbe  defendants  were  severally 
upon  the  witness  stand  and  teetifled  in  the 
most  positive  manner  that  they  were  not  part- 
Bcn  with  Kirby  and  otiiers,  but  stockhold- 
era,  as  tbey  nnderatood  and  believed  the  fact 
to  be,  in  an  incorporated  bank ;  and  that  the 
Mock  was  sold  to  them,  and  bought  by  them, 
as  and  for  the  lawfully  issued  stock  of  a  bank 
doing  business  under  a  valid  charter.  From 
this  eridenoe  tbe  jury  would  have  been 
jBstifled  in  finding  agaiost  the  plaintiff ;  and 
if  tbeir  attention  had  been  drawn  to  it,  as 
its  importance  required,  the  mult  of  their 
tlcliberations  might  have  been  Just  opposite 
to  what  it  was.    Tlie  position  of  the  parties 
is  not  without  some  bearing  on  this  question. 
Tbe  real  plaintiff  was  the  wife  of  one  of  the 
•oaaof  the  man  who  oivaolzed  tbe  bank,  pre- 
■idad  over  its  affairs  for  fourteen  years,  and 
OMdnctad  it  into  ht^Iess  bankruptcy.  Her 
Isabaod  bad  been  in  ttie  employ  of  the  bank 
tat  yean  as  »  clerk  and  bookkeeper.    He  had 
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tbe  means  of  knowing,  and  it  is  fair  tp  pre- 
sume did  know,  the  character  of  the  bank 
and  the  manner  In  which  it  was  orcranized. 
His  brother,  who  was  the  assignee  both  of  his 
father  and  of  the  bank,  and  had  actual  cus> 
tod;  of  all  the  books  and  papers  of  both  at 
his  placo  of.  business  in  another  Slate,  was 
ptpent  at  the  trial  as  a  witness  for  the  plain- 
tiff. Whether  the  bank  rested  qu  a  con- 
tract between  its  founders,  or  on  a  charter 
from  the  State,  be  was  in  a  position  to  know, 
and  to  bring  the  document  Defore  the  court. 
With  these  twp  witnesses  tJie  plaintiff  was  In 
a  position  to' show  all  that  the  books  and 
papers  of  tbe  bank,  or  its  founder,  contained 
relating  to  the  organization.  The  defend- 
ants, on  the  other  hand,  were  simply  small 
stocklioldev  ahoini  to  have  had  ao  connoction 
with  or  knowledge  of  the  business  of  the 
bank,  and  no  access  to  its  books  or  papers. 
How,  -in  a  contest  between  parties  so  Situate), 
can  it  be  said  that  the  burden  of  showing  the 
nature  and  character  of  the  organization  of 
the  bank  is  on  the  defendants? 

The  books  and  papers  frum.  which  this 
evidence  Is  to  be  drawn  are  in  another  State, 
beyond  the  reach  of  process,  and  in  the  hands 
of  tbe  plaintiff's  witness  end  brother.  Tbe 
defendants  have  no  means  of  reaching  tbe«n 
or  compelling  their  production.  Under  such 
circumstances  if  tbe  absence  of  exact  proof 
of  tbe  nature  of  tbe  cn-gaBlattion  affords  a 
basis  for  a  presumption  against  either  party 
it  must  be  against  him  who  Is  in  a  poaltion 
to  produce  such  proof.  It  was  error  therefore 
to  say,  on  the  facts  of  this  case  as  they  were 
presented  in  the  court  below,  that  the  burden 
of  proving  a  charter,  or  an  organization  as  a 
limited  partnership,  was  on  the  defendant. 
The  tHirden  of  proving  a  partnership  as  al- 
leged, waaonthe  plaintiff,  and  until  this  was 
shown,  the  def^idants  were  not  called  upon 
to  enter  upMi  a  defense.  It  wss  error  also  to 
say  that  there  was  no  evidence  tending  to 
show  an  incorporation  of  the  bank.  There 
was  some  evidence  and  It  should  have  been 
submitted  to  thft  jury  in  such  manner  as  to 
draw  thelc  attention  to  the  Importance  of  the 
question.  Something  has  been  said  in  the 
argument  about  the  unconscionable  position 
of  bankers,  who  first  invite  the  public  confi- 
dence and.  when  they  have  secured  it,  Itetray 
it,  and  then  seek  to  escape  from  the  legal 
consequences  of  their  own  frauds.  We  quite 
agree  wltb  all  that  has  been  said  by  way  of 
censure  of  such  conduct,  but  it  is  not  quite 
appropriate  upon  tbe  facts  of  this  case.  The 
defeodants  took  tbeir  stock  in  an  organized 
bank,  doing  business  as  a  savings  bank. 
They  bad  noUiing  to  do  with  its  current 
business.  Tliey  neither  invited  the  plaintiff 
to  make  deposits,  nor  embezzled  the  money 
when  deposited. 

It  is  not  alleged  that  tbey  aided  in  bring' 
ing  about,  or  profited  by.  the  ruin  of  toe 
bank.  They  are,  rather,  among  the  sufferem 
from  tbe  ruin  wrought,  apparently,  by  tbe 
president. 

While  be  squandered  tbe  money  of  deposit- 
ors he  sunk  also  the  money  of  the  stocknold- 
ers.  If  the  defendants  are  now  liable  to  the 
creditors  of  the  bank,  it  is  not  t<v  their  own 
fault  or  fraud,  but  because  of  their  mtsfor- 
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tune  Id  being  assoclatod  In  busfuess  with  one 
who  has  wasted  the  money  of  bis  partners, 
ftod  that  of  the  coBtomers  of  the  firm,  at  the 
aame  time,  and  left  both  remedlleu. 

This  Is  their  poeition  if  tbe  bank  waa  ■ 
partDPrshlp.  They  must  in  that  case  bear 
their  own  loss  and  make  good,  to  the  extent 
of  their  ability,  tbe  losses  of  the  depositors. 
But  he  who  asserts  their  liability  as  partners 
must  show  it,  and  the  suiBclency  of  the 
showing  must  be  determined  by  the  jury 
under  inoper  Instructions. 

l^ejudgmaU  it  memA  and  a  Tenln  &eIaB 
de  novo  awtrdei. 


Daniel  KEHLEB.  fay  TSett  Friend, 
«. 

WmiMn  80HWENK.  Snrriving  Fwrtner, 

etc.,  Appt. 

(  pm.  .) 

X.  TbadlsoTVtliiaortlMauwtoriaabao- 
Into  in  sdeotfDS  wfakdi  of  several  stfles  of 
apparatus  in  oommon  use  be  will  use  In  bis  bual- 
nefls;  and  he  cannot  be  made  to  respond  In  dam- 
afce  to  an  emplojrA  injured  while  udng  tke 
apparatus  leleoted,  oo  tbe  sround  that  so  me 


V(yn.—Impiementt  fwmUSed  an  enpiovi  nwft  be 
reaaonaUv  ao/e. 
A  master  does  not  guarantee  tJie  safety  of  the 
Implements  fumlalied  to  his  servaota,  and  Is  not 

liable  for  injuries  resultiiig  from  a  defect  In  tbe 
implements  furnished  wblcfa  could  not  be  dtocov- 
ered  by  careful  luapectlon  or  the  application  of 
appropriate  tests.  Probst  v.  Delamater,  1  Cent. 
Bep.flO7,10ON.T.m 

And  In  an  action  br  an  employ6  asrahwt  fata  em- 
ployer to  recover  damages  (or  Injuries  Incurred 
by  reason  of  deCeela  In  the  Implements  f  umtsbed, 
the  burden  o(  proof  Is  on  the  party  plaintiff  to  eiioip 
defendant's  ne«rligeaoe  In  ttaeaxeroiBe  of  bis  duty  to 
the  employ^  In  the  selection  of  Improper  imple> 
ments.  Painton  v.  Northern  Cent  B.  Co.  83  N.  Y. 
7;  DeOrnff  v.  N.  Y.  Cent.  &  H.  B.  Jt.  Co.  76  N.  Y.  IS; 
St.  Louis.  I.  M.  A:  8.  B.  Co.  t.  Hait>er,  44  Ark.  m. 

The  employ6  has  a  right  to  assume  tbe  suitable 
cbaraoter  of  the  maohinerr  for  all  purposes  for 
whlob  it  Is  furnished  to  be  used.  Stevenson  v. 
Jewett,  1«  Hun.  210:  Swords  t.  Edgar,  CB  N.  Y.  28. 
S3;  Willy  v.  HoUedr.  78  N.  Y.  810;  Uefaan  v.  8yra> 
onse,B.*N.  Y.B.Co.nN.  Y.WB. 

Even  where  the  knowledge  of  defects  comes  to 
the  sorraut.  It  Is  a  question  for  tbe  Jury  to  dedde 
aato  whether  his  neglfgenoe  amounted  to  a  coutri- 
buliou  on  bis  part,  and  It  Is  only  In  a  very  extreme 
case  that  the  court  will  dedde  It  to  be  a  matter  of 
law.  McUfihon  t.  Port  Henry  lion  Co.  St  Hun. 
4B;  8prong  t.  Boston  ft  A.  R.  Co.  S8  N.  Y.  G6:  Lenlng 
V.  New  York  Cent.  B.  Co.  «  N.  Y.  821. 6W.  S37;  Willy 
V.  MuUedy,  supra:  Hawley  v.  Northern  Oeot,  B.  Co. 
flB  N.  T.  «Q;  Kahi     Smith.  8»  N.  T.  875. 

It  was  tbe  du^  of  tbe  employer  to  furnish  hta 
employto,  for  use  In  the  prosecution  of  his  business, 
safe  and  suitable  machinery  and  to  keep  the  same 
in  good  repair.  Cone  v.  Delaware,  L.  ft  W.  K.  Co. 
81 N.  Y.  208;  Power  v.  New  York,  L.  K  ft  W.  B.  Co. 

Hun,  415:  Byan  v.  Fowler.  £4  N.  Y.  415;  Kirkpat- 
rlok  V.  New  York  Cent,  ft  H.  B.  R.  Oo.  TO  N.  T.  240; 
Chapman  v.  Erie  B.  Co.  S5  N.  Y.  585;  Malooe  v. 
Hathaway,  2  Tbomp.  ft  G.  064:  Briokner  v.  New 
York  Cent.  B.  Go.  S  Lans.  617;  FtUre  r.  Boston 
ft  A.  B.Co.C8N.T.5IB:Kainr.8mlth.nK.Y.4W. 
18L.R  A. 


other  style  might,  under  the  ctroumitanoee,  have- 
been  safer. 

8>  Tb»  &ttontlon  of  the  Jnron  shoald 
■ot  1m  drawn  to  the  price  for  which  they 
would  be  wiUIng  to  suffer  the  injury  for  which 
tbey  are  to  assess  damages,  In  laying  down  tbe 
rules  which  are  to  guide  them  la  making  soofa 
aaessment. 

8.  The  degree  of  e«re  Msd  prodeoea- 
tHdeh  meet  be  ezersdeed      n  ehlld  to 

arold  the  charge  ot  negligenoe  is  measured  by 
his  capacity  to  see  and  appreciate  danger  whether 
be  is  under  or  over  fourtera  yean  of  age,  and  In 
tbe  absence  of  evidence  to  tbe  oontnry  such  ca* 
padty  will  be  held  to  be  that  which  is  usual  to 
children  of  his  age  and  ezperiuioe.  Fourteen 
yeaia  Is  simply  the  sge  after  which  capacity  is 
presumed  and  tbe  burden  at  showing  lack  of  It- 
placed  on  the  child. 

(October  fi,un.) 

APPSAX  by  defendant  from  a  judzmeot  o! 
the  Court  of  Common  Pleas  for  Northum- 
berland County  In  favor  of  plaintiff  In  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.  ReterKd. 

Plaintin  was  a  minor  about  fourteen  yenra 
of  age.  He  was  employed  at  defendant's  col- 
lieiy  as  slate  i^cker.  At  the  time  he  recdved 


By  eooonraglng  employ^  to  use  the  structure 
and  machinery  furnished,  tbe  master  must  use 
proper  oare  and  ditigenoe  to  make  such  structure 
and  machinery  fit  fOr  use.  Union  Pac  R.  Co.  v. 
Fort,  84  U.  8.  IT  Watt.  BBS,  21  I,,  ed.  73^  SulllTsn  T. 
India  Hfg.  Co.  118  Hass.  8B0;  O'Connor  v.  Adams, 
120  MaaS.  427;  Beedio  t.  London  ft  N.W.  B.Co.  7  Bxoh. 
Sft^  Dynen  v.  Leach.  S8  L.  J.  Bzoh.  m;  Lawler  v. 
Androscoggin  B.Oo.flBHeL  400;  BUeldT.  Noriiieni 
B.  Co.  4K  N.  H. »;  Hard  v.  Vermont  ft  C.  B.  Go.  3S 
Vt.  478:  Swords  v.  Bdgar,  GB  N.  Y.  28;  Plank  v.  New 
York  Cent,  ft  H.  K.  R.  Co. «  N.  Y.  807;  Patterson 
V.  Pittsburgh  ft  C.  B.  Co.  76  Pa.  S80;  Chicago  ft  N.. 
W.  B.  Co.  V.  Jackson.  BB  HI.  490:  Mad  Blver  ft  L.  B. 
B.  Oo.  r.  Barber,  S  Ohio  St.  541:  Indianapolis,  B  ft 
W.  B.  Co.  V.  Flanlgan,  77  111.  885;  Columbus  ft  I.  O. 
B.  Co.  V.  Arnold,  SI  Ind.  176;  Uuldowney  v.  Illinois 
Cent,  B.  Oo.  as  Iowa,  488;  Wedgwood  v.  Chicago 
ftH.W.B.  Oo.«Wls.4re;LeClalrv.PlistI>lv.  of 
8t.  Panl  ft  P.  B.  Oo.  SO  Ulnn.  ff;  Wbalen  v.  Cen- 
tenary Church  of  8t  Louis.  V  Ho.  838:  Mobile  ft  O. 
B.  Co.  V.  Thomas.  42  Ala.  078:  Malone  v.  Hawley. 
48Oal.4O0:  Batterson  v. Wallaoe.  1  Maoq.  H  L.Obs. 
740;  Toledo.  W.  ft  W.  R.  Oo.  v.  Mooie.  77  111.  217. 

Tbe  master  is  simply  bound  to  exercise  reasonable 
oare  in  selecting  appliances  for  a  servant's  use. 
Wood.  Hast,  ft  Serv.  898;  Uackett  v.  Middlesex  Hfg. 
Co.  101  Maes.  101:  Byan  v.  Fowler.  24  N.  Y.  410; 
Wrlgfit  T.  New  York  Cent.  B.  Co.  ft  N.  Y.  fiOB; 
Warner  r.  Brie  R.  Co.  SB  N.Y.  400:  Fsulkner  v.  Brio 
B.  Co.  49  Barb.  824;  Malone  v.  Hathaway,  64  N.  Y.  6; 
see  note,  21  Am.  Bep.  B7B;  Tloney  v.  Boston  ft  A.  H. 
Go.  62  Barb.  218;  HoMlllan  v.  Saratoga  ft  W.  R.  Go. 
SOBarb.  449;  Davis  v.  Debvitft  H.  R.  Oo.  20Uiob.  10&. 
4  Am.  Bep.  884;  Boee  V.  Boston  ft,  A.  R.  Co. «  N.  Y. 
217;  Chapman  v.  Erie  R.  Co.  £6  N.  Y.  5TB:  Laning  v. 
New  York  Cent.  B.  Co.  4BN.  Y.  621;  Flike  v.  Boston 
ft  A.  B.  Co.  G3N.  Y.  650;  ColumbU8,C.  ft  1.  C.  B.  Co.  v. 
Troescb.  68  111.  546, 18  Am.  Bep.  67?;  Wonder  v. 
Baltimore  ft  O.  B.  Co.  82  Md.  4U,  3  Am.  Kep.  1^ 
Keegan  v.  Western  B.  Corp.  8  N.  Y.  175;  Btory,  Ag. 
1 46  d,  e;  Parsons,  Oont.  628;  Leonard  v.  Collins,  TO 
N.  Y.  90;  Allen  v.  New  Gas  Oo.  17  Hoak,  Bog.  Rep^ 
«RM24:  HoffB^He  t.  Mew  York  Cant;  Jl  BLB. 
Oo.SSN.Y.00a. 
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tbe  injariea  comptaloed  of  be  was  engaged  In 
drivinK  •  mole  attacfaed  to  a  car  baullTig  dirt 
from  tbe  breaker.  Tbe  work  zeqoired  tbat  be 
abcHibl  ride  mi  tbe  car  to  tba  damp  and  uobttcb 
ibe  mule  wbile  the  cv  wai  nmniiix  on  an  up 
mde  wltb  eDoueb  momentuni  to  carry  it  to 
Uie  end  of  tbe  dirt  bank,  the  place  where  it 
was  to  be  dumped.  Tbe  mule  was  bitched  to 
tbe  car  by  means  of  a  q>reader  and  chain. 
Tbe  attRcnment  was  in  front,  beneath  tbe  car. 
Plsinfiff  claimed  tbat  the  car  was  not  properly 
roDMructed;  tbat  tbe  altachmeDt  should  nave 
been  at  tbe  side  of  tbe  car,  or  if  In  front.  It 
should  have  been  Id  a  more  elevated  posiitou. 

Further  facta  appear  in  the  opinion. 

Mettn.  W.  B.  Faost,  W.  H.  H.  On», 
C.  M.  Cleaaeat  and  8.  P.  Wol-snrton,  for 
appellant; 

A  boy  fourteen  years  of  age  Is  competent  to 
drive  a  mule  hauling  a  dump  car.  It  was 
tberefore  not  negligenoe  to  put  this  plabitifT  at 
such  work.  Hie  average  boy  of  fourteen  years 
was  fully  competent  to  Enow  tbe  danger. 

(yjif^e  T.  Thorn,  M  W.  N.  C.  8TO;  lUekert 
T.  sUpAtnt,  188  Fa.  S88;  Ziim  r.  TeBaw,  184 
Pa.  218. 

An  infant  of  tbe  an  of  fourteen  years  Is  pre- 
anmed  to  Iwve  snffideol  capacity  to  be  sensi- 


ble of  danger  and  to  have  the  power  to  avoid, 
it,  and  this  presumption  will  stand  until  over- 
thrown by  clear  proof  of  tbe  absence  of  such 
discretion  as  Is  usual  with  infants  of  that  age. 

NagU  V.  AUegluny  Ji;  Cb.  88  Pa.  8S;  Btraw- 
bridge  v.  Bradford,  188  Pa.  900;  Oittetpie  T. 
MeOowan.  100  Pa.  14»;  Wttt  Philadelphia  Pkm. 
R  Co.  r.  Oalloffher,  108  Pa.  537;  (hloan  T. 
WeU  Philadelphia  Pam.  R.  Oo.  4  W.  N.  C.  401. 

It  was  not  a  question  for  tbe  jury  to  deter- 
mine as  to  which  of  tbe  three  kinds  of  hitches 
described  by  tbe  witnesses  should  hare  been 
used  at  this  colliery,  nor  whether  it  would  have 
been  a  safe  thing  to  employ  a  boy  of  this  age 
to  the  use  of  any  other  bitcb.  Tbe  uDdisputed 
evidence  was  tbat  boyB  of  this  age  did  this 
work  with  the  style  of  hitch  In  eviaence. 

See  .Todsr  v.  GarUiU  Mfy.  Co.  126  Pa.  889; 
Titu$  T.  Bra^fttfrd,  B.  d  S.  R.  Co.  186  Pa.  635. 

Where  an  emplcnrer  has  famished  bis  em- 
l^yts  with  UMlaand  appliances,  wbtch,  thougit 
not  tbe  best  poMihle  to  be  obtained,  may  by 
ordioary  care  be  used  without  danger,  he  has 
discharged  htg  duty  and  is  uot  responsible  for 
socidoits. 

PittAurgh  dk  C.  R.  Co.  v.  Sentmeper,  93  Pa. 
378;  AUiaon  Mfy.  Co.  v.  MeCormit*.  11  Cent. 
Rep.  396,  118  Pa.  Sl9;  J>rea  v.  Oaptord  Coal 


Banlcm  €f  pnefU-wUhthe  partv  tSletitng  want  of 
due  ears. 

Ibe  bardeo  Is  upon  the  idatntlff  to  estatiWi  nen- 

l^race  of  tbe  master  and  his  own  care.  The  pre- 
Bampiton  Is  that  ttae  master  dlsobanted  bis  duty, 
and  this  presumption  mnst  be  fairly  overcome  by 
pruof  of  Us  pefsooal  Ibutt  or  neeligence.  MoHll- 
lan  V.  Ssratosa  *  W.  B.  Co.  SO  Barb.  449;  Rose  v. 
Bottoo  *  A.  R.  Oo.  68  N.  Y.  97;  Wrigbt  v.  New 
YvTk  Ceot.  B.  Ga  » N.  Y.  60S:  Halooe  r.  Hatba- 
way.M  N.T.  ft,a  Am.  Sep. 613, HOtMUO, 981;  De 
GtaS  T.  New  York  Oeot.  *  H.B.  R.Oo.nN.T. 
VO;  Davis  T.  Detroit  B.  Co.  tO  Miob.  UKK  4  Am.  Bep. 
3». 

This  presumptloD  la  not  overcome  and  an  Infers 
ence  of  neslfgence  tndntged  from  tbe  existence  of 
m  defect io  tb«  macblne, atthougta  aaervant maybe 
Injured  hi  cnaeequenoeof  that  defect  Do  Gruff  v. 
New  York  Oernt.  *  H.  R.  S.  Oo.»wpra;  Wond,  Most. 
*  Serv.  H  ana.  41^  Terry  v.  New  York  Cent.  H.  Co. 
SI  Barb.  BU;  Curraa  v.  Wanren  Cbem.  A  Htff.  Co. 
as  N.  Y.  US;  Mobile  A  O.  B.  Oo.  v.  Thomas.  48  Ala. 
SI3:  Daulec  v.  New  York  *  H.  a  Co.  £0  N.  T.  asO; 
Bard  V.  Termont  Jc  C.  A.  Co.  82  Vt.  473. 

It  was  for  the  plalntlll  to  prove  tbat  proper  tests 
bad  not  been  applied,  tbe  law  presuoilogtbatOTdi- 
nary  care  had  t>een  exercised.  Wood,  Mast.  & 
ftrr.  •  <!*;  Rose  r.  Boston  ft  A.  B.  Co.  and  Do 
Onff  V.  New  York  Cent.  *  U.  R.  R.  Co.  mpra; 
Henry  v.  Stataa  Island  R.  Co.  81 N.  Y.  978;  Wrlgbt 
v.  N«w  York  Gent.  B.  Ca  and  Bauleo  v.  New  York 
Ae  U.  B.  Co.  Sttpra,-  Hayes  v.  ftrty-Seoond  8t.  ft  O. 
SI.  Terry  B.  CO.  97  N.  Y.2S0. 

To  carry  a  caee  to  a  Jury  tbe  evidence  on  tbe 
pert  of  the  phdntlff  must  be  suoh  as,  H  believed, 
woaM  antfaottM  tbem  to  find  tliat  the  Injury  was 
occasioned  solely  by  the  nesUflenoe  of  tbe  defend- 
ant. Jobnaoo  v.  Hudson  River  B.  Co.  SO  N.  Y.  65: 
WOda  V.  Hudson  BlverR.  Oo.  24  N.  Y.  430:  Reynolds 
V.  New  YoriE  Cent,  ft  H.  B.  B.  Oo.  SB  N.  Y!  S48;  Sam- 
DMMi  V.  Hew  York  ft  H.  R.  Co.  tt  N.  T.  251;  Leonard 
T.  OOWns.  m  N.  Y.  HI;  Hale  v.  amttta.  78  N.  Y.  480; 
&rtv. Hudson nver Bridge Oo.8«  N.Y.68:  Rtce- 
ssan  V.  Havettisyer,  Id.  M7;  Owen  v.  New  YOrk 
Oeot.  B.  Oo.  f7  N.  T.VO;  Ofbeoo  r .  Brie  B.  Ca  fli  N. 
T.  4«Brfefcv.BoobsBter.N.r.*P.B.Co.aN. 
T.W«A.IM«.U. 
18  LB.  A. 


31HB  Artv  not  on  obMlUte  one. 

TCbe  duty  of  the  master  to  f umlab  aafe.  suitable 
and  sound  tools,  maoblnery  and  appliances  for  tbe 
use  of  the  servant  In  tbe  performance  of  tbe  work 
of  tbe  master,  and  to  keep  them  In  repair,  is  not  an 
abM^ute  one,  and  Is  satlsfled  by  the  exerctae  of  rea- 
sonaUe  oare  and  pmdenoe  on  tbe  part  of  tbe  mas- 
ter In  tbe  manutaoture,  eeleotlon  and  repair  of 
sutdi  appUanoes.  Poller  v.  Jewett,  80  N.  Y.  48; 
I^ton  V.  Nortbem  Cent.  B.  Co.  88  N.  T.  1;  Ellis  v. 
New  York,  B.  ft  W.  B.  Co.  S6  N.  Y.  668;  Burke  v. 
WUfaerbee.  as  N.  Y.  552, 

When  Bervant  aswmM  rWc. 

The  rule  that  a  servant  assumes  the  risk  by  con- 
tinuing In  the  employmeut  wltb  knowledge  of  tbe 
defect  applies  even  to  a  case  where  tbe  defect  waii 
due  to  Improper  construction  of  the  machine,  or 
existed  wben  the  ma<Ailne  was  f  urntabed  by  tbo 
master;  but  there  is  a  wide  dllfeteaoe  between  Its 
appUoation  to  suoh  a  oaee  and  to  a  ease  like  tbe- 
present,  where  the  detect  was  not  one  originally 
existing,  but  was  one  whlob  resulted  from  the  use 
of  a  good  and  safe  macblne.  Thomp.  Neg.  1017; 
Preoate  v.  Dntonlron  Oo.28Unii.  ESS;  Pleroe, Ball- 
roads.  374;  Belalr  v.  Chicago  ft  N.  W.  B.  Co.  48  Iowa. 
662;  Malone  v.  Hatbnway,  6*  .N.  Y.  8;  De  Graff  v. 
New  York  Ceot.  ft  H.  R.  B.  Co.  76  N.  Y.  125:  Wood, 
Hast,  ft  Serv.  79^;  McMillan  v.  Saratoga  ft  W.  R. 
Co.  80  Barb.  4A;  OoluiAbUB  ft  X.  B.  Oo.  T.  Webb,  IS 
Obto  St.  4T6;  Wonder  v.  Baltimore  ft  O.  B.  Co.  8S 
Hd.  m;  IlUooto  Cent.  R.  Oo.  v.  Jewell.  46  lit.  BO; 
Seaver  v.  Boston  ft  H.  B.  Go.  14  Gray,  408. 

,  Where  a  servant  Is  employed  no  machinery,  f  ron» 
the  use  of  which  danger  nuy  arise.  It  Is  the  duty  of 
tbe  master  to  take  due  osre,  snd  to  use  all  reasona- 
ble means  to  guard  a^tlnst  snd  prevent  any  de- 
fects from  whlob  Increased  and  unnecwsary  dan- 
ger may  occur.  Clarke  v.  Holmes.  7  Uurlat.  &  S.  037. 
And  see  Htqrden  v.  Smlthvlllc  Mfg.  Oo.  SOLkinn.  rMi 
4  Walt,  Act.  ft  Def .  41T.  See  Wote»  to  Shemian  v.  Me- 
noraonee  River  Lnaiber  Oo.  (Wli.)  1 1.  R.  A.  173: 
Lonlsvllle,  N.  A.  ft  C  R  Oo.  V.  Buck  (Ind.)  2  L.  f 
A.  HO;  Undvall  v.  Woods  <Mlno.>  4  L.  K.  ^  v 
bDuiBvine.N.A.ftC.B.  Oo.  v.  Corps  find.)  8  L.  I 
8BA. 
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Co.  (Pa.)  S  C«n(,  Ben  889:  Vutrict  of  Oo^ 
luntbia  V.  MeBmott,  lit  U.  S.  681,  8»  £.  ed. 
£46;  Lehigh  d  W.  B.  OmU  Off.  ifoyw,  6  L.  R 
A. Ul.mVa.mi  PhilaAlphiad B.  B.Oo.r. 
Uughta,  W  Cent.  Uep.  832, 110  Pa.  803;  Martden 
r.  Haigh,  U  W.  N.  C.  526;  ffanasuufcer  v.  SurJfce, 
a  Cent.  Rep.  288,  111  Pa.  428. 

J<<!Mr«.  voris  Avt«a  aod  C.  R.  S»vid(e» 
for  appellee: 

Is  case  is  ruled  by  Hummel  y.  DiUcortk, 
131  Pa.  609. 

Mitchell.      deliTei«d  the  opinion  of  the 

-court : 

We  have  had  occaeiou  several  times  recently 
to  lay  dowD  the  rule  tliattbe  test  of  liability 
of  an  employer  to  an  employ^  for  Injury  re- 
ceived in  ttie  course  of  the  employment  is 
not  danger  but  negligence.  The  employer 
is  bound  to  furai(£  machinery  and  -appli- 
ances that  are  of  ordinary  character  and  rea- 
sonable safety,  and  the  former  Is  the  conclu- 
sive test  of  the  latton  Wtiatever  Isaccording 
to  the  general,  usual  and  ordinary  coune, 
adopted  by  those  la  Uie  same  busioesB,  is 
reasonably  safe  within  the  meaDing  of  the 
law.  As  said  by  oar  brother  Oreen  in  Hbrth- 
ern  Cent.  B.  Co.  v.  Buwu,  101  Pa.  1,  an 
employer  is  not  liable  "because  a  particular 
accident  mi^ht  have  been  preveDted  by  some 
special  device  or  precaution  not  in  common 
use,"  and  by  our  brother  Williams,  in  Iron 
Ship  Building  Wt>rk»  v.  Kuitaa,  119  Pa.  148, 
11  Cent.  Rep.  663:  "It  is  not  enough  that 
some  persons  regard  ft  as  a  valuable  safe- 
guard. The  test  is  general  use."  Nor  can 
the  jury  1>e  permitted  to  set  up  their  Judg- 
ment against  the  general  customs  of  the  bus!  - 
neas.  3Htua  y.  Snu^ord,  B.  A  K.  B.  Co. 
186  1^.  618.  In  the  present  case  It  was  In 
undisputed  evidence  that  there  were  three 
kinds  of  hitches  to  the  damper  in  common 
use,  each  having  its  own  peculiar  advan- 
tages adapted  to  different  conditions  of  the 
dirt  bank.  Mucli  evidence  was  given  as 
to  whether  It  would  not  have  been  practica- 
ble and  better,  under  the  conditions  of  this 
colliery,  to  use  the  side  hitch,  or  the  box 
centre  hitch.  This  question,  though  made 
the  burden  of  the  contest,  was  entirely  irrel- 
evant. It  wasexclueivelyfortbedetermina- 
tion  of  the  defendants  themselves.  Where, 
as  ia  the  present  case,  the  evidence  sbowa 
clearly  that  several  methods  are  in  general 
use,  tJie  choice  being  a  matter  of  judgment 
depending  on  the  surrounding  conditions, 
the  owner  has  the  absolute  discretion  to  select 
according  to  his  own  judgment.  The  neces- 
sary control  of  his  own  business  demands  tbat 
this  right  shall  be  strictly  maistained.  Ex. 
cept  to  make  another  man's  will  for  bira 
after  his  death,  there  ti  nothing  which  a  jury 
Is  more  apt  to  think  it  can  do  better  than  the 
owner,  cspe::ially  nnder  the  stress  of  a  claim 
for  damages  by  one  who  has  been  injured, 
than  to  say  how  anotlier  man's  business  ought 
to  have  been  managed,  and  nothiQg  in  which 
juries  should  be  held  more  strictly  and  un- 
flinchingly within  their  proper  province. 
As  already  laid,  there  was  a  large  amount  of 
evidence  as  to  the  superiority  of  tlie  side  or 
upper  hitch,  the  admission  and  discussion 
-of  which  tended  naturally  to  lead  the  jury 
13  L.  R  A. 
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to  suppose  that  ttiey  might  find  a  verdict  on 
their,  own  judgment  which  was  the  best,  and 
this,  was  put  explicitly  before  ^em  by  the 
dutrge  that  "the  proper  qtiestlon  for  you  to 
determine  Is  as  to  which  of  Uiese  bitches  was 
the  proper  hitcb  for  these  parties  to  make 
Qse  at  this  colliery."  This  was  giving 
the  jury  an  entitely  erroneous  view  of  the 
pcunl  «f  the  case  ud  of  their  |H<OTioce  In  re- 
gard to  It.  They  should  have  bees  told  that 
if  they  f oimd  from  the  evidence  that  the  lower 
hHch  was  the  one  In  general  use  upon  dirt 
banks  with  an  up  grade  tliere  was  noneglf. 
gence  in  the  use  of  that  hltcii  by  the  defend- 
ants. The  ninth  assignment  of  error  must 
be  suataiBcd. 

Afl  the  OBSB  iato'go  back  for  aootber  trials 
we  may  aleo  say  that  the  measure  of  damares 
quoted  in  the  eighth  assigmneat  1b  domew&at 
vague,  and  the  expression  "you  would  not 
be  willing  to  lose  yonr  arm  for  the  worM. 
or  for  the  wealUi  of  a  Vaaderbilt,"  though 
followed  by'  the  caution  tbat  that  would  oe 
no  teat  of  value,  was  an  undesirable  form  of 
putting  the  matter  to  tho  jury  and  tended  to 
inflame  damages  In  a  class  of  cases  wbera 
juries  are  prone  enough  to  measure  Terdfcta 
by  sympathy  with  the  Injured  more  than  by 
regard  for  t^e  strict  right  of  the  parties. 

The  error  complained  of  in  the  second  and 
fouith  assignments  is  in  brief  the  charge  tbat 
while  the  law  presumes  a  boy  of  fourteen  to 
be  capable  of  appreciating  danger  and  there- 
fore responsible  for  bis  own  negligeoce,  yet 
ho  is  not  to  be  held  to  the  same  degree  of 
prudence  as  a  man  <^  mature  years^  It  Is 
notable  tbat  in  the  legion  oases  upon  neg- 
ligence In  our  books  this  partloulu  question 
baa  received  little  attention.  But  the  priu- 
ciples  upon  which  H  must  be  settled  ate 
firmly  established.  All  the  cases  agree  that 
the  measnre  of  a  child's  responsibility  Is  his 
capacity  to  see  and  appreciate  danger,  and 
the  rule  is  tbat  in  the  absence  of  clear  evi- 
dence of  lack  of  It,  he  will  be  held  to  such 
measure  of  discretion  as  is  usual  in  those  of 
his  age  and  experience.  This  measure  varies, 
of  course,  with  each  additional  year,  and  the 
ineroaae  of  responslbllltT  is  gradual.  It 
makes  no  sudden  leap  at  the  age  of  fourteen. 
That  is  simply  the  convenient  point  at  which 
the  law,  founded  upon  experience,  changes 
the  presumption  of  capacity,  and  puts  upon, 
the  infant  tlie  burden  oi  showing  his  personal 
want  of  the  intelllgenoe,  prudence,  foresii^t, 
or  strength  usual  in  those  of  such  age.  The 
standard  remains  the  same,  to  wEt:  the  aver- 
age capacity  of  others  in  his  condition. 
That  this  ts  the  rule  as  to  children  under 
fourteen  Is  held  in  all  our  cases  from  Bameh 
V.  IJovd,  81  Pa.  858,  to  SanMrrd  v.  Baton- 
viUtM.  AF.  Pnm.  B.  (h.  IW  Pa.  84.  That 
It  also  applies  to  infants  over  fourteen  fol- 
lows from  the  same  reasoning,  and  Is  ex- 
pressly ruled  in  Oakland  B.  CS.  v.  bidding, 
48  Pa.  3S0.  In  that  case  plaintiff's  son.  a 
youth  between  sixteen  and  seventeen,  while 
running  with  a  Hre  engine  stepped  Into  a 
hole  in  the  street,  fel  1  and  was  run  over.  The 
judge  charged  the  jury,  upon  the  point  of 
contributory  neglfgenoe,  Uiat  they  must  con- 
sider tbe  age,  strength,  size,  and  activity  of 
the  plaintiff's  son,  and  if  It  was  the  habit 
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of  b<^  of  his  age  uid  capacity  to  ran  with 
Um  eogliMB  to  a  fire,  and  to  aaaist  in  drawing 
tbem,  the  jury  may  take  tbe  fact  into  cen- 
lideiatioD  in  determiniDg  whetber  or  not  the 
plaintiff's  ton  was  ffuilty  of  negligence  or 
miacoDdnct ;  the  plafntlS  8  son  was  bound  to 
exercise  tbe  same  degree  of  cantion,  nrudence, 
and  discretion  that  other  boys  of  his  age 
and  capacity  ordinarily  ezerclae.  If  be  did 
this  be  was  exercising  ordinary  care  and 
prudence,  but  if  not  he  was  guilty  of  negli- 
gence.* Tbis-was  affirmed  upon  tbe  reasons 
given  hf  tbe  indge  below. 

A'agU  T.  AUegluny  H  Co.,  88  Pa.  85,  much 
relied  on  by  appellant,  In  entire  harmony 
with  tbe  foregoing.  In  tbat  cue  ft  boy  of 
fourteen  ran  across  a  railroad  track  without 
]o<Afng.  and  the  court  held  that  this  was  neg- 
lls«ncep<fr  as,  and  sustained  a  nonsuit.  "At 
fourteen," says Paxson,  "an  infant  Is  pre- 
samed  to  have  safflcient  capacity  and  nnder- 
atanding  to  be  sensible  of  danger  and  to  bare 
the  power  to  avoid  It.  And  this  presumption 
ongbC  to  stand  until  It  is  overthrown  by  clear 
proof  of  the  absence  of  such  discretion  and 
intelligence  as  is  usual  with  Infants  of  four- 
Icea  years  of  age. " 

In  the  present  case  there  was  evidence  that 
tbe  unhitching  of  a  dumper  of  this  kind  waa 
manifestly  dangerous,  and  on  the  other  hand 
that  it  was  entirely  sa^  and  commonly  per- 
formed by  boys.  It  is  quite  clear  that  the 
amount  o'f  dnnirer  dapenaed  very  largely  On 
the  length  and  weight  of  tlie  chain,  the  con- 
dition of  the  track  and  the  speed  of  tbe  mule. 
These  factors  made  op  a  varying  standard 
whidi  was  necessarily  for  the  jury  to  deter- 
mine, and  the  judge  waa  right  hi  leaving  it 
to  them,  and  In  tbe  mle  of  law  which  he  gave 
for  their  guidance. 

The  other  points  were  based  upon  the  as- 
somptioo  that  the  evidence  was  undisputed, 
and  included  a  peremptory  direction  in  de- 
ffndant'8  favor.  The  learned  judge  was 
ri|^t  in  refusing  them  for  that  reason. 

Judgmeni  retertat  and  ventre  de  novo 


JoMph  XoVET  et  at. 
t. 

John  H.  BBENDEL,  Appt. 


t. 


1.  TIm  iDtorutloiial  Ctgar  MaJcan* 
Union,  the  object  of  which  Is  "to  promote  the 
mental,  moral,  and  pb|stca1  welfare  of  Its  mem- 
bera.**  )i  neither  a  raanafaotorer,  dealer,  nor 
tnKier.  ao  aa  to  be  eutttled  to  protection  to  the 
vae  of  a  trada-marfc. 

S.  Ef^ttr^vmBOtpt^footnlnboranlon 
1b  tlM  use  of  n  noBtrade-ma^  label 
vbich  ttAlEtHbateatoidlltBmemnentobeplHced 
■fMO  Cbeir  werfc.  tbe  ohfect  ot  whtob  to  to  dis- 
I ilialnatn hf iTrnrm nninn ani rtnnnnlnn  Inhnr  nnil 
to  eocaoe  the  latter  Into  Jotolw  tbe  union  by 
ijMimmffiQiltnf  to  tbe  pnbUo  the  foods  on  which 
■ooh  labels  appear  beoause  made  by  union  labor. 


and  denoanclDff  all  other  goods  as  tbe  prodnotof 
'inferior,  ret  ahop,  oooley.  prison,  or  filthy  teo»- 
mentJumse  worhmanshlik" 

fOotoberfi.lSBlJ] 

APPEAL  by  defendant  from  a  decree  of  the 
Court  or  Common  Pleas  for  Lancaster 
County  eo  joining  him  from  making  use  of  cer- 
tain devises  or  labels  upon  cigars  manufactured 
in  bis  shop.  Betersed. 
The  facts  gufflciently  appear  In  the  opinion. 
Memt.  D.  6.  Eahienuus  and  N.  nMk- 
Un  Hall,  for  appellant: 

Tbe  label  in  question  does  not  fall  within  tbe 
definition  of  a  trade-mark,  and  therefore  can- 
not be  protected  as  such. 

Unless  the  person  be  a  trader)  that  Is,  nnlesa 
he  or  she  is  engaged  fu  mercantile  bushiesa  of 
some  kind,  a  title  to  a  trade-mark  could  not  ba 
acquired. 

Browne,  Trade  marks,  gg68,  M:  Dekttoare  dr 
B.  Canal  Co.  v.  Ctark,  SOU.  S.  18  Wall.  811, 
20  L.  ed.  081. 

A  trade-mark  Is  a  word  or  device  adopted 
and  used  \xj  tbe  manufacturer  or  vendor  of 
ffoods  to  dentate  the  origin  and  ownership  of 
his  goods. 

Burke  v.  Catsin,  45  Cal.  467.  See  also  Jfirf- 
caU^  V.  Brand.  86  Ky.  881,  848;  Amotkeag 
J(&.  Oo.  V.  Trainer,  101  U.  8. 62, 26  L.  ed.  904. 

if  it  appeare  that  tbe  device,  mark,  or  sym- 
bol was  adopted  and  placed  upon  the  article 
for  tbe  purp^  of  indicating  Its  clasa,  grade, 
style,  or  quality,  or  for  any  purpose  other  tban 
a  reference  to  or  Indication  of  its  otigio  or  own- 
ership. It  cannot  be  upheld  as  a  trade-mark. 

LatBtence  MJ'g.  Co.  v.  Teniieatee  Mfg.  Co.  81 
Fed.  Rep.  776:  Lamhman')  App,  5  L.K  A. 
599,  128  Pa.  19. 

A  trade-mark  Is  the  exclusive  right  to  use 
some  name  or  8yml)ol  as  applied  to  a  particular 
manufacture  or  vendible  commodity  by  the 
owner. 

Hall  V.  B»rroa$,  4  DeG.  J.  &  8.  150,  158;. 
Amoiieag  Mfg-  Co^  ».  2VvM'»er,  Metealft  v. 
Braiui,  and  mirlu  y.  Gaann,  mtpra;  High,  Inj. 
1068. 

A  right  to  a  trade-mark  can  be  acquiredooly 
by  htm  who  puts  merchandise  or  a  valuable 
commodity  marked  or  distinguished  by  bis 
particular  mark  on  the  market. 

Leather  ClviA  Co,  v.  American  Leather  Cloth 
Co.  4  DeO.  3.  &  8.  137.  142;  MeAndrao  v. 
Bamtt,  4  PeO.  J.  &.  S.  880, 886;  Leather  Clot/t 
Co.  V.  American  Leatlter  Cioth  Co.  11  H.  L. 
Cas.  523,  533;  Farina  v.  .9ilverloek,  6  DeG,  M. 
&  G.  214;  Aiimcorth  v.  WaJmslep,  L.  R.  l£q. 
516,  534;  MaxiDdl  v.  Hogg,  L.  it  2  Ch.  App. 
307.  814;  iRrst  v.Jkn/tam,  L.  R.  14  Eq.  542, 
549;  Kerr,  Inj.  475. 

Until  the  thing  is  actually  on  the  market, 
marked  by  the  person  intending  to  acquire  ti- 
tle, no  properly  in  the  mark  arises. 

Lairaon  v.  Bank  of  T/>ndon,  18  C.  B.  S4; 
Maxwell  v.  Ilogg>  L.  R.  2  Ch.  App.  807,  310. 

The  jurisdiclion  of  courts  of  chancery  in  the 
protection  of  trade-mar^  rests  upon  property. 


XOO.— 6ce  naUa  to  Bumford  Chemical  Worta  v.  i  Mfg.  Co.  (Fin.)  6  L.  R,  A.  8S3:  Weencr  v.  Bravtoa 
Moth  Old.)  1  L.  B.  A.  44:  Cigar  BUkersProC  Dnlon  |  {Ham.)  8  L.  B,  A.  640;  Alff  7.  ItadRm  (Tex.)  9  L.  It.  A.. 
K«.S8  V.  Conbolm  iHinn.)  S  L.  R  A.  US:  laushman  1 145:  New  York  k  B.  Cement  Co.  r.  Coplay  Cement 
T.  Ttper  (Fft.)  B  U  B.  A.  soil  6ato  v.  El  XodCiO  Cigar  I  Co.  (Pa.)  10  L.  R.  A.  833. 
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And  fraud  fo  the  defendant  U  npt  necessary  for 
the  exercise  of  that  jurisdiction. 

IJaU  V.  Barrowt,  aupra;  Biflpbam,  Eq.  4th 
«d.  §  456,  p.  616;  Sehiuider  v.  Williamt,  5  Cent. 
Rep.  256.  44  N.  J.  Bq.  81H.  See  also  Allen  t. 
McCarthy,  87  HIdd.  849;  Cigar  Makert  Prot. 
Union  t.  (^nhaim,  8  L.  R.  A.  125.  40  Ming. 
S43;  Wesner  v.  Brayton,  8  L.  B.  A.  640, 183 
Mass.  101. 

Mr.  H.  Broalna,  for  appellees: 

It  fa  not  imi^rtaDt  whether  this  label  Is 
called  a  trade-mark,  a  trade  label,  a  trade  sign, 
or  trade  device.  The  purpose  of  it  Is  to  iden- 
tify the  origin  and  manu&cture  of  goods  that 
are  sold  in  the  market*  of  the  country,  and  it 
Is  entitled  to  protecticm. 

Browne.  Trade-marlu,  §  621;  Amotkeag  Mfg. 
Co.  V.  Trainer,  101  U.  S.  53,  25  L.  ed.  9»4; 
CongreM  <fi  B.  Boring  Co.  t.  High  Boek  C. 
Spring  Co.  67  Baro.  92iS;  ffeintv,  Bnteekmann, 
184  Pa.  405:  Caraon  v.  Vry,  SB  Fed.  Rep.  777: 
Cotton  T.  nomat,  7  Phlla.  267. 

Anyone  who  makes  or  manufactures  goods 
or  commodities  for  the  market  without  regard 
to  the  ownership  of  the  raw  material  or  of  the 
completed  comnsodity  has  a  right  to  the  use  of 
a  Bi^,  mark,  or  symbol  to  identify  his  manu- 
facture— to  the  end  that  he  may  have  the  bene- 
fit of  any  superiority  he  may  haveffiven  U,  de- 
rived either  from  superior  skill  or  toe  place  or 
coodltloos  of  the  manufacture. 

ife%A«,43  L.  T.  N.  8.  826. 

The  trade-mark  or  sign  may  be  used  to  Indl- 
rate,  not  the  owner,  but  some  other  person  who 
has  expended  labor  on  the  article. 

Sebastian,  Trade-marks,  Sd  ed.  p.  4.  See 
DiTon  CniciNeCo.  T.  Ovagenheim,  7  Phlla.  408; 
Bracev.  Bvant,  5  C.  C.  R.  168. 

Plaintiffs  and  the  other  members  of  this  as- 
sociation on  behalf  of  whom  these  plalntlfiTs 
sue  have  a  proi>erty  right  in  this  label  or  trade- 
nutrk,  and  are  entitlecTto  apply  to  the  court  to 
interfere  to;  injunction. 

TodA-v.  Brenner,  16  Cigar  Makers  Off.  Jour. 
10;  Maher  V.  Iowa  Fruit  <fi  P.  Co.  Id.  10;  Earn- 
merer  v.  ^apleton.  Trade-mark  Laws  and  De- 
cisions issoed  by  C.  M.  I.  Union  of  America, 
p.  34:  atnuaery.  Moonelii,  11  Cent.  Rep.  461. 
108  N.  Y.  611;  Btoete  v.  Simon,  10  Abb.  N. 
C.  88;  P^pU  V.  Fiaher.  SO  Hun,  553;  Meyer 
T.  ffoak,  Irade-mark  Laws  and  Decisions,  is- 
sued by  C.  M.  L  Union  of  America,  p.  26;  CT- 
gar  Makers  Union  v.  Bamberger,  Id.  13;  Cigar 
Makers  Union  v.  Kuttnauer,  Id.  11;  Cigar 
Makert  Union  v.  Bernard  Link,  Id,  9. 

Including  the  above  nilinss  the  Ia£el  of  the 
Cigar  Makers'  International  Union  of  America 
has  been  protected  by  injunctions  and  criminal 
convictions  by  the  lower  courts  In  the  follow- 
ing States,  some  of  the  decisions  beine  by 
lower  courts  and  not  reported :  Ohio  {Cigar 
Makert  Union  v.  Miller  Brot.;  State  y.  Jjawler, 
Cigar  Makers  Union  v.  Bamberger,  tupra); 
Maiyland  (Cigar  Makers  Union  v.  Bernard 
lAnk,  *apra):  New  York  (Owar  Makert  Union 
T.  Simon;  CHwtr  Makers  Union  v.  MoontHs; 
People  T.  PSOer,  14  Wend.  9);  niioois  {Cigar 
Makert  Union  v.  Berriman);  Missouri  (Cigar 
Makert  Union  v.  Ury;  Cigar  Makers  Union  v. 
Ahenheek):  Nebraska  (Cipar  Makers  Unim  v. 
Wilson;  Cigar  Makers  Union  v.  Oloss);  l;aode 
Island  (Cigar  Makers  Union  t.  WoleeJtouse); 
Michigan  (Cigar  Makers  Union  x.  Kvttnauer, 
13  L.  a  A. 
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supra;  Cigar  leakers  Union  v.  Seinlmrf)^  Min- 
nesota (Cig<xr  Makers  Union  v.  ^ MeCartfty); 
Wisconsin  (Cigar  Makers  Union  v.  t^taplctony, 
Connecticut  {Cigar  Makers  Uaion  v.  Weil); 
Iowa  (Cigar  Makers  Union  v.  JSiak;  t'igar 
Makers  Union  v.  Iowa  P^H  Co.);  Massnrbu- 
setts  iCigar  Makers  Union  v.  Atlantic  Cigar 
Co);  Cemoraia.  {Cigar  Makert  Union  v.  Potka; 
Cigar  Mokert  Union  v.  Curtis,  Biron  i£  Go.; 
C^ar  Makers  Union  v.  Byan);  Oregon  (''i^r 
Makers  Union  v.  Quntt);  Pennsylvania  (Cigar 
Maker*  Union  v.  BrmdUy,  Texas  (Cigur  Mak- 
er* Union  T.  PhiUipaon)\  Canada  iO^iar  Mak- 
er* Union  T.  Brenner). 

WilUajna*     delivered  tlw  o^lmi  of  the 

court: 

The  question  presented  b^  this  appeal  Is  a 
new  one;  at  least  it  is  new  in  this  States  It 
involves  important  consequences  to  employers 
and  employ^,  and  it  touches  the  rlehis  and 
obligations  of  workmen  In  their  relation  to 
each  other.  The  facts  upon  which  tbe  ques- 
tion is  presented  as  found  by  the  learned  mas- 
ter are  as  follows.  The  Cigar  Makers  Inter- 
national Union  of  America  u  a  voluntary,  un- 
incorporated association  of  workmen  organised, 
as  its  constitution  affirms,  "  for  promoting  the 
menial,  moral,  and  physical  welfare  of  its 
members."  It  has  devised  and  regixiered  tbe 
label  which  is  the  subject  of  this  controversy, 
and  claims  an  exclusive  right  to  control  its  use. 
The  office  of  the  laliel  la  to  advise  the  public 
that  the  cigars  in  the  box  which  bears  it  were 
made  by  members  of  the  union.  Every  mem- 
bn  of  the  union  in  the  United  States  and 
Canada  is  eutitled  to  have  this  label  upon  the 
cigars  made  by  him.  The  plaintiffs  represent 
neither  the  Cigar  Makers' International  Union, 
tbe  alleged  owner  of  the  label,  nor  Strasae,  the 
officer  whose  name  appears  upon  It,  but  a  sub- 
ordinate local  orgaoizaUon  known  as  No,  129, 
located  at  Ephrata,  Lancaster  Coan^.  Psl 
No.  186  did  not  devise  or  register  tlw  bSel  and 
does  not  claim  to  own  it,  but  asserts  the  own- 
ership of  the  international  organization  to 
which  It  is  a  tributarv  and  whose  jurisdiction 
it  acknowledges.  The  defendant  is  a  manu- 
facturer whose  shop  la,  as  tbe  tearqed  master 
flrals,  "a  strict  union  shop"  belonging  to 
Union  No.  l!^.  His  woikmen.  ten  or  twelve 
in  number,  are  members  of  the  union.  He  as 
the  owner  of  a  union  shop,  and  his  men,  by 
virtue  of  their  membership,  are  entitled  to  tbe 
use  of  the  label  on  the  cigars  made  by  them.  He 

f>rocured  a  quantity  of  imitation  or  counterfeit 
abels,  because,  as  he  alleges,  he  was  refused' 
the  genuine  when  he  applied  for  them,  and 
avowed  his  purpose  to use  them.  The  plaio- 
tiffs  then  filed  a  bill  and  asked  the  court  to 
enjoin  tbe  defendant  against  the  use  of  the 
imitation  labels  tot  any  purpose  whatever. 
Upon  these  facts  the  master  recommended  and 
the  court  made  the  decree  asked  for.  The 
grounds  upon  which  an  Injum^on  will  issue 
to  restrain  the  Infringement  or  am^P^'^i^ 
of  a  trade-mariE  are  well  settled.  Tbey  aie, 
first,  the  protection  of  property  in  a  trade- 
mark; and  second,  the  prevention  of  fraud  by 
an  imitator.  In  either  case  it  issues  at  the 
suit  and  for  the  protection  of  the  owner  of  tbe 
deviceor  trade-mark  Infringed.  Tbe  plaintllTii 
re|»esent  Untoo  .  No.  136,  wbitdi  Ims  no  ottier 
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ovrnenbip  Is,  or  coDtrol  over,  the  Inter  aalloaal 
UdIod's  label  than  any  others  of  the  hundreds 
or  tboasaods  oE  suboidioate  unions  scattered 
over  the  United  States  and  tba  Canadai.  If  it 
am  malntiJa  tbia  bill,  then  each  and  even 
subordinaie  union  can  do  llie  same  thing,  u- 
thoagb  no  one  of  these  devisedf  rujaterea,  or 
claims  to  own  the  trade-mark,  and  may  pre- 
TCDt  its  use  by  workmea  and  in  shops  which, 
under  the  general  rules  of  the  intemational 
body  are  entitled  to  use  it  But  we  are  not 
disposed  to  impale  this  case  upon  what  may 
be  thought  to  he  a  technical  point.  On  the 
other  band  we  will  consider  woetber  the  In- 
tematiooal  Cigar  Makers'  Union  is  a  trader, 
whether  the  Isbel  in  question  is  a  trade  mark, 
and  whether  upon  any  ground  of  equitable  re- 
lief the  plaintiffs  are  eirtitled  to  consideration 
in  a  court  of  equity.  The  first  question  Is 
disposed  of  1^  the  learned  master  upon  the 
pleadings.  The  organization  that  devised, 
rq^tstered,  and  owns  the  label  is  neither  a 
maoafacturer  nor  dealer,  and  has  no  trade  In 
which  a  trade-mark  can  be  used.  The  second 
questioQ  would  seem  to  go  with  the  first. 
Trade-marks  are  provided  for  by  the  Act  of 
CoogresB  of  Jnly  8.  1670.  Regtetratlon  Is 
made  under  It  bj  fnmishlne  a  statement  to  be 
recorded  in  the  patent  office,  showing  "  the 
names  of  Uie  paruea  applying  for  the  registra- 
tion, with  their  residences  and  places  of  husl- 
oeea;  the  class  of  merchandise,  and  a  descrip- 
tion of  the  goods  composing  tbe  class,  by 
which  the  trade-mark  has  been  or  is  Intended  to 
he  appropriated,  togetho*  with  a  description  of 
tbe  trade-mark  and  facsimiles  of  it  This 
proviakm  of  the  Act  clearly  contemplates  an 
actual  business  conducted  by  the  person  or 
persons  named,  tbe  adoption  of  a  trade-mark 
in  that  business  and  its  appro[alBtioD  to  a  par- 
ticular "class  of  merchandbe"  produced  or 
sold  Jby  the  parties  making  the  registration. 
Any  device,  figure,  or  Inscription  which  seems 
to  utdicate  the  personal  origin  of  the  goods 
may  be  adopted  asatrade-mark.  Laughman'$ 
App.  129  Pa.  19,  6  L.  R  A.  590.  Such  trade- 
mark  will  be  protected  against  fraudulent  inii- 
tatitKi,  whether  registered  or  not.  Hoyt  v. 
Byrt.  ante,  34S.  decided  at  tbe  present  term. 

KeglstratioD  affords  evidence  ot  ownership. 
Its  object  is  to  secure  to  the  msker  or  dealer  the 
fruits  of  bis  skill,  industry,  and  reputstlon  by 
a  positive  legislative  provision.  Fratt't  Ap- 
pml,  117  Pa.  411,  10  Cent.  Rep.  596.  But  the 
Act  of  Congress  referred  to  makes  It  clesr  that 
it  is  a  maker  or  a  dealer  (Hily  who  is  entitled  to 
protcctioii,  for  it  dedares  that  tbe  commissioner 
«f  patents  "diaU  not  recdve  and  record  any 
propoaed  trade-mark  whlcb  Is  not  and  cannot 
become  a  lawful  trade-mark."  Now  if  tbe 
Cigar  Makers'  International  Union  wss  a  busi- 
aeas  organization  engaged  in  making  clears  for 
Mle.  it  could  adopt  and  use  a  trade-mark  In  its 
boaitiefli  and  acquire  property  In  it;  bntttisnot 
a  busloess  organizatmn.  It  ndther  makes  nor 
srils  cigara  but  directs  its  attention  to  dgar 
makers,  and  seeks  "to  promote  the  mental, 
monl,  and  [diyslcal  weltere  of  Its  members." 
These  are  worthy  objects.  They  deserve  and 
AoBld  receive  tbe  enooontgement  and  support 
of  an  rigbt-mloded  men.  It  Is  obvious,  how- 
erer,  that  they  are  personal  and  social  objects, 
commercial  ones.  They  do  not  look  toward 
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the  production  orsale  of  any  tdass  or  quality 
of  cigars  or  tobacco,  but  towards  the  personsj 
elevation  and  comfort  of  <^gsr  makers.  I  con- 
clude, therefore,  that  the  Cigar  Makers'  tava- 
national  Union  of  America  is  neither  a  trader 
within  the  meaning  of  the  common  law,  nor 
within  Uie  purview  of  the  Act  of  Congress. 
Not  being  a  trader,  in  any  sense.  It  can  have  no 
distinctive  trade-mark.  Regit<tration  under 
such  circumstances  Is  not  authorized  by  the  Act 
of  Congress,  and  if  mode  confers  no  titl^  and 
gives  no  standing  ground  in  a  court  of  law  or 
eaulty.  I  come  now  to  inquire  whether  tbe 
aaoptioo  of  the  label  for  the  purposes  set  forth 
in  the  bill  gives  to  the  Intemsliunal  Union  any 
ground  for  equitable  rulief.  We  have  seen  that 
this  label  is  not  a  trade-mark,  and  that  llie 
union  is  not  in  a  business  that  enables  it  to 
adopt  or  acquire  a  trade- mark.  Still  it  Is  urged 
that  as  the  defendant  was  about  to  use  an  imi- 
tation of  the  label  be  should  be  enjoined 
whether  the  label  is  a  trade-mark  or  not.  But 
what  is  this  label?  And  why  should  it  be  pro  , 
tected?  It  purports  to  be  "Issued  by  the  au- 
thority of  the  Cigar  Makers'  International 
Union  of  America  '  to  the  person  who  uses  it. 
Ttie  name  of  tbe  workman  who  made  the  cr7irs 
does  not  appear  upon  It,  nor  the  owneror  loca- 
tion of  the  shop  at  which  they  are  made.  It 
does  not  point  out  tbe  personal  or  the  local 
oriffin  or  ownership  of  the  goods  on  which  it 
is  ^aoed.  On  tbe  other  band.  It  issues  to  every 
one  of  the  many  thousaods  of  workmea  who 
make  up  tlte  membership  of  the  union,  and  it 
certifies,  in  the  name  of  the  union,  that  the 
cigars  in  tbe  box  on  wlitch  It  Is  placed  were 
made  "  by  a  first-class  workman,  a  meml)er  of 
the  CIgnr  Makers'  InternatioDalUoIoo."  Who 
this  first-class  workman  was,  where  he  lived, 
for  whom  he  worked,  Uie  label  does  not  tell. 
He  is  indorsed  as  a  "first-class  workman " 
because  he  is  "a  member"  of  the  union.  As 
to  alt  who  are  not  members,  the  label  i>roceeds 
to  define  the  position  of  tbe  organization  that 
issues  It  by  describing  their  work  as  "  inferior, 
rat  shop,  cooler,  pnson  or  filthy  tenement- 
bouse  workmanship."  Tbelabel  then  proceeds 
in  these  words:  "Therefore  we  recommend 
these  cigars  to  all  smokers  throughout  the 
world."  The  value  of  this  Isbel  is  in  the  rec- 
ommendaUoQ  and  the  ressons  given  for  it. 
The  label  is  thus  seen  to  be  something  quite 
different  from  a  trade-mark  in  its  character.  Its 
purpose  and  the  manner  of  its  use,  viz. ,  a  device 
to  distinguish  between  union  and  non-union 
workmen,*and  to  discriminate  against  the  work 
of  tbe  lattw.  It  says  to  the  pubnc  in  spirit  and 
in  el^ct:  "  Buy  tbe  cwars  ttiat  bear  this  label 
because  they  were  made  by  a  member  of  this 
union.  Do  not  buy  those  not  bearing  It  because 
they  were  made  by  workmen  who  do  not  belong 
to  us.  Such  cigars  are  the  product  of  inferior, 
rat  shop,  cooley,  prison,  or  filthy  tenement- 
house  workmanship.'"  It  Is  the  request  of  » 
powerful  latm  organization  to  "alt  smokers 
throughout  the  world  "  to  take  sides  with  it  in 
its  contest  with  those  who  are  outside  of  its 
membership  by  refudng  to  buy  the  work  of 
such  persona.  It  is  an  attempt  to  use  the  public 
as  a  means  of  coercion  upmi  tbero,  compelling 
them  to  unite  with  the  union  In  order  to  find  a 
market  for  their  goods  or  their  labor.  Right 
here  let  us  distinguish  broadly  between  an  olr 
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ject  and  tbe  means  emplc^ed  to  reach  it.  Or- 
gsDization  is  Ibe  privilege,  pertiapslmifrhtsaf 
tbe  duty,  of  labor;  and  an  organlzalioD  seeking 
to  promote  "  (be  meotal.  moral,  and  physical ' 
welfare  of  lu  members,"  by  wcunDj;  fair 
TV  ages,  steady  work,  and  the  comforts  of  home 
for  tbem,  occupies  a  legitimate  field  of  useful- 
ness and  is  capable  of  doinir  great  good  to  its 
members  and  to  tbe  public.  The  Cigar  Makers* 
UnioD  is  no  doubt  seeking  to  do  such  a  work 
and  accomplishing  much  la  that  direction. 
What  we  are  now  considerinff  is  one  of  tbe 
mesas  (t  emploTs  to  increase  its  membership 
and  to  hurt  workmen  who  do  not  belong  to  it. 
Tbe  real  question  now  before  us  is  whether  the 
intematloanl  organization  of  workmen  shall 
have  the  help  of  a  court  of  equity  in  making 
war  upon  all  cigar  makers  who  do  not  belong 
to  it,  and  tn  ariTinc  their  work  out  of  tbe 
market  by  represeanng  It  as  coming  from  "  in- 
ferior rat  shops,  from  coolies,  prisoners,  or 
filthy  tenement  houses."  A  "  first  class  woik- 
m&n  "  is  one  who  does  first-class  work,  whether 
fals  name  is  on  the  rolls  of  any  given  society  or 
Dot.  Ftlthiness  and  criminality  of  character 
depend  on  conduct,  not  oa  membership  of  the 
union.  Legitimate  competition  rests  on  supe- 
riority of  worknmnsMp,  and  badness  methods, 
not  in  tbe  use  of  vulgar  epithets  and  personal 
'  denuocixtion.  When  the  Cigar  Makers'  Inter- 
naiional  Union  of  America  stigmatizes  those 
who  do  not  belong  to  It  aod  seeks  to  induce  the 
public  to  discrioiiaate  against  tbem  aod  their 
work  by  covering  them  with  opprobrious  epi- 
thets, it  ia  not  engaged  in  "promoting  the 
mental,  moral,  and  physical  welfare  of  its 
members,"  tiut  in  trying .  to  hurt  and  destroy 
those  who  do  not  choose  to  become  members. 
While  the  courts  would  aid  the  former  purpose 
in  all  ways  within  their  power,  they  cannot  help 
the  latter.  We  cannot  justify  the  defendant's 


conduct  There  is  no  rule  of  niorals  or  of 
business  upon  Which  he  can  defend  himself  in- 
the  preparation  and  use  of  spurious  lalKls. 
But  H  Is  not  every  wrong  action  that  a  chan- 
cellOT  will  enjoin,  twcause  the  pnrpose  of  an 
injunction  ia  to  protect  tbe  plaiotifr  in  tlie  ex- 
ercise and  enjoyment  of  a  clear  legal  right,  for 
an  infringement  of  which  the  law  does  not 
afford  an  adequate  remedy.  If,  tlierefore,  the 
right  of  tbe  lOainUff  is  doubtful,  equity  will 
withhold  Its  aid.  The  pUiniiff  in  this  case  has 
no  trade-mark  to  protect  and  no  right  to  a  de- 
cree resting  on  the  law  relating  to  trade  marks. 
What  they  have  is  a  label  which  recommenda 
tbepurchaseof  cigars  made  by  union  men,  and. 
warns  against  the  purchase  of  all  others  as  in- 
ferior aod  unwholesome  because  made  in  "rat 
shops,  or  prisons,  or  by  coolies,  or  tenants  of 
filthy  tenement  houses."  Tbeir  right  to  use- 
such  a  label  may  well  be  doubled,  whether  the 
question  be  treated  as  one  of  morals  or  of  law. 
But  tbe  plaintiffs  come  into  a  court  of  equity 
and  seek  to  enlist  the  consdeoce  of  a  chancellor 
in  their  behalf.  They  must  come.with  clean 
hands,  with  a  conscionable  regard  for  the  rights- 
of  others,  ready  to  do  equity  on  tbeir  part,  and 
seeking  only  equity  at  the  hands  of  the  court. 
They  do  come  tn  this  case  with  the  avowed 
purpose  to  do  barm  to  non>unton  men,  (o  pre- 
vent the  sale  of  their  work,  to  cover  them  with 
opprobrium;  and  tbi^  ask  a  court  oi  equitr  t& 
say  that  they  havearigfat  to  do  it.  We  decline 
to  say  so. 

TRt  dtere»  ^  fht  eaurt  below  it  mened,  the 
injunction  dissolved  and  the  bill  dismissed. 

As  we  cannot  approve  the  conduct  of  tbe  de- 
fendant, we  shall  not  award  him  costs,  but  di- 
rect that  each  party  pay  the  costs  It  has  made, 
and  that  tbe  fees  of  the  master  be  paid  in  equal 
parts  by  the  plalntilfB  and  the  defendant. 
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Vbm  good-will  and  «U  trmde^narka*  not 
poraonal  in  their  elinapnetorw  of  nn  li^ 
■idwont  Bnmfhetnvlttfl-  ewsynny,  wUl 

pass  to  a  purchaser  at  a  sale  of  the  idant  brthe 


asslfmee  for  benefit  of  or«dlton.  under  so  aastgn- 
ment  transferrlaff  all  the  property  of  wtiatevar 
kind  owned  by  tbe  insolveDt,  and  an  advertise- 
ment  at  sale  deBcrlt)bMr  tbe  property  as  "oM 
estabttabed  and  valuable.cotton  duck  mUla  ** 

(jBoelT,  UBL» 

APPEAL  by  tbe  assiniee  for  benefit  of 
creditors  oi  the  Druid  Mills  Manufacturing 
Company  from  an  order  of  the  Circuit  Court 
for  Baltimore  City  setting  aside  hia  report  of 


Note.— Good- lofll  noaried  as  prDpertv. 

Good-will  la  B  firm  anet.  Whetber  It  aurvlvea  to 
a  partner  has  not  been  nalformly  decided.  After 
a  voluntary  dloBolutlon,  eoob  partner  baa  s  riffht  to 
u8ettiooldflrmiuune,ui]leaBotbenrlHeacTecd.  Ttls 
tlte  subject  of  sale,  lilce  other  personnlty.  Bee  Bar- 
ber V.  Connecticut  Hut.  L.  Ins.  Co.  15  Fed.  Kop.  312. 
ai5-8S3:  U  Am.  Lair  Re^.  N.  S.  1-11,  8Se-841,  M9-6GB. 
7IS-TZS;  IB  Cent.  L.  J.  laS-lflS;  tS  Cent.  L.  J.  m-m;  1» 
Alb.  L.  J.  GOst-SOB;  3  Kent,  Com. «;  1  Pais.  Cont.  ISft 
Mnsielman's  App.  St  Pa.  81;  Hammond  v.  Douglas, 
6  Ves.  Jr.  AaOi  Crawabay  v.  Cotltas,  IS  Tee.  Jr.  ZI8,  )BT; 
AndenoD.  Law  Diet,  title  Oootf-wlU. 

It  isaaubleotof  valueand  prioe.  It  may  be  sold, 
Iwqueutbed,  or  become  assets  In  the  hands  of  the 
persona)  representative  (rf  a  trade.  II  tbe  restrlc- 
18  L.  R.  A. 


tlon  as  to  time  is  held  to  tie  Illegal  because  extended 
beyond  the  period  of  the  ptuty  oarryloff  oa  the 
trade  himself,  the  value  of  such  good-wiU.  consid- 
ered In  these  various  points  of  view,  is  attngether 
destroyed.   Hltchpock  v.  Coker,  6  Ad.  &  EL  438,  M. 

A  good-will  Id  busfuess  la  recoirnlzed  as  property 
tn  law,  and  Is  protected  as  such.  Howe  r.  Searing, 
a  BoBW.  3Se.  863. 

Tbe  good-wiU  of  a  oonoem  (so  far  ta  f t  la  looal, 
aod  arises  from  an  established  place  of  buslaen), 
while  it  cannot  well  be  dtvUed,  may  be  sold  by 
asatgneee.  Allen  v.  Woonsooket  Oo.  11  B.  I.  an. 
Bee  CrutweU  v.  Lye.  17  V»  Jr.  Wk  Uellenh  v. 
Keen,  87  Beav.  Ml,  38  Beav.  4B8;  Xunwr  Ma]or,S 
0111.442. 

Tbe  good-will  Burvivea  to  tb»  remaining  partner. 
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■koT  Oeooltoii  manufcetaringlplQntof  the 
wolTnit.  B&teittd. 

Tbe  facts  *re  stated  in  the  orritiloB. 

Me$m.  Rmadolph  Barton  and  Skip* 
vith  WUsMF.  in  propria  ptrmma,  for  appel* 
Itoi. 

Mam.  R.  D.  MorrlMmt  Howard  Mnn- 
alkhayaor  and  Vieholaa  P.  Bond,  for 

Tbe  deed  conveyed  "  all  Its  estate  and  prap- 
«y  (tf  wbatever  kind  and  wherever  sltaaied." 

Tbe  gooil'Will  and  bosineas,  not  being  ex- 
presNlv  mentioaed,  did  not  pass. 

Lonl  Eldon,  in  OrutteeU  r.  Lye,  17  Tea.  Jr. 
>3S.  said  the  "jnNid-will''  was  "aothlog  moR 
tbao  tbe  probaUHftr  that  tbe  old  eoBtomen 
would  resort  to  tbe  old  place;"  bnt  it  haa  been 
held  that  thla  ia  too  narrow  a  view,  and  that 
"it  mnat  mean  every  positive  advantage  that 
has  been  acquired  by  the  old  firm  in  tbe 
progress  of  its  busineas,  whether  coooected 
with  the  premises  io  which  tbe  business  was 
previously  carried  on,  or  with  tbe  name  of  the 
kif  firm,  or  with  aay  other  matier  carrying 
with  it  tbe  benefit  of  the  business." 

Cbvrion  t.  Dovalat.  Johns.  Y.  C.  174,  188; 
Jfenflute  V.  Holt.  138  U.  8.  6^3.  89  L.  ed.  038. 

Judge  Story  defines  it  to  be  "  tbe  benefit  or 
tdvastage,  whicb  is  acquired  by  an  establish* 
ment  beyond  tbe  mere  Tidue  of  tbe  capital 
Sock,  funds  or  proper^  employed  tberetn,-  lo 
coosequeoce  of  the  general  public  patronage 
and  encouracemeot  which  It  receives  fmm  cdn- 
aUDt  or  hatntnal  customers,  on  account  of  its 
loc^  position  or  common  cdebrity.  or  rqputa* 
tioD  for  Bki}l  or  affliieofv,  or  ptidctiiality,  or 
from  other  aorideDtal  drcumstancea  or  neoea- 


altks,  or  e««B'fixim  uoiBat  fonoalltlM  ot 

imjudlceB.*' 

Stoiy,  Partn.  f$  09.  See  Smith  v.  OUbt,  44  N. 
H.  843;  Boon  r.  Mou,  70  N.  Y.  478;  J/OTyan  v. 
Pvrhamm,  86  Ohio  St.  fiaS:  BfU  v.  KUig.  88 
Oal.  (Q4;  Ilmoe-r.  Searing,  19  How.  Pr.  26. 

Included  la  tbe  sale  of  a  "good-will"  is  tbe 
right  to  prevent  tbe  vendor  from  inlerfierlng 
In  tbe  enjoyment  of  tbe  parefaase  resuming 
businees  in  the  same  locality  (Dioipht  v.  Ham- 
iltcm,  lis  Mass.  176;  Oineti  r.  Coovtt,  L.  R. 
14  Cb.  Div.  rm-,  Willianu  v.  WiUoa.  4  Sandf. 
Cb.  879,  7  L.  ed.  1141;  Ohurton  v.  Doutjiae, 
tupra);  and  to  prevent  the  vmdor  from  using 

E-sonal  ^brti  to  Induce  tbe  old  oostomm  to 
ve  the  vendee,  tbid. 

Can  it  be  held  that  a  firm.  Individual,  or 
corporation,  which  by  miefortuoe  is  compelled 
to  make  an  assignment  for  the  bnnefit  of  cred- 
Itors,  intends  to,  or  does,  giveto  its  assignee  the 
right  to  make  a  «ale  carrying  with  it  these 
cfutsequeooeaT 

'Alvey,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  only  qnestloo  presented  on  this  appeal 
is  whe*^her  tbe  purchasers  of  the  Druid  Mills 
mannfaotuTing  property,  at  the  sale  tliereof 
by  the  trustee,  under  and  br  virtue  of  a  deed 
of  assignment  made  by  the  manufacturing 
cwnpaoy  for  the  benefit  of  creditors,  will 
acqaire.  with  the  property  purchased  by 
them,  the  right  to  the  good-wDl  and  busi- 
ness of  the  iDsolvent  corporation,  including 
tbe  brand  or  trade-mark  used  by  the  company 
to  mark  the  goods  manufaotared  by  it  before 
the  assigBment.   By  the  deed  of  assignment 


sod  a  Mle  of  R  cannot  be  eompalied  br  the  repre- 
tentatlvea  of  the  deceased  psrtner.  It  is  not  pert- 
BfnUp  stock  <a  which  tlie  ezeoutor  may  compel  a 
ithisioD,  bat  belonga  of  rlstit  to  tbe  snrvivoi!. 
Hove  r.  aevliif ,  10  Abb  Fr.  97tl^  19  How.  Vx.  11, 
Sw  Douctimr  V.  Vaa  Nostnwd,  Hoffm.  Cli.  M.  6  L. 
Aim. 

"Om  fnod-wUl  of  a  business  mar  be  sold  tbe  same 
M  any  other  peisonal  twopertj.  See  Husselman's 
IpMt  va.  n:  Howe  v.  Seartnr,  U  Bow.n.14; 
Doagbertjr  v.  Tan  Nostnnd,  Hoffio.  Gfa.  ffi.  9  L.  ed. 
Mi;  nmMge  r.  Hendfc.  •  B»tb.  Ch.  101.  ft  L.  ed. 
B;  Peusonv.  PeaTai»i,L.B.tTCftuDtv.  lift. 

Or  tt  Bia7  be  tbe  aublsot  ot  a  eontraot  vt  sale. 
SMGneasv.VeaBlar,nOal.8B6;  Holmes  v.  Hohnes, 
S  Oooa.  SfR:  H*tartaDd  v.  Stewart,  8  Watta,  111; 
Piloer  T.  Onfaam,  1  Fan.  Eq.  IDL 

Wbere  a  partoer  sells  out  all  his  share  in  tbe 
hKiDcai,  tbe  pteramption  Js  that  be  meant  to 
todiide  lbs  sood-wlll.  See  Oiurton  t.  Doustas, 
John.  V.C.  174. 

Vbm  a  trader  sellB  for  value  hfs  boslnen  and 
nod-wOl  to  snotber.  be  may  be  testnfned  from 
•eBcttinK  hiloU  oustomeis  to  deal  with  Unuastf 
■t  ale  bwl  iMea  made.  8eeHaU*sApp.aOPa.46% 
HeCtard  t.  WlUians,  US  Fa.  TV;  Gtoesl  v.  Oooper,  L. 
K.  U  Ch.  Div.  eOB.  DIaapivoved,  however,  on  tlie 
Mat  that  be  micht  be  lesmloed  from  deallnt 
vUi  Us  old  customers,  In  X^csott  v.  Barrett,  L.  & 
aaLDtT.KNL 

Mutt  perfolii  to  an  establiOied  bmtneaB. 

*1dle  the  good-wUI  of  a  business  Is  property  that 
■■rbe  sold  or  mortffaffed,  yet  tt  Is  property  of  a 
*wr  peculiar  and  ezoeptlonal  obaracter.  It  Is 
hmgtUe  property  which.  In  Uie  nature  of  tUngB. 

have  DO  extatonee  apart  from  a  buslneas  of 
•MS  sort  that  has  bean  eatabUstaed  and  oarrled  mi 


at  a  psrtfcuter  place;  and  it  cannot  be  sold  t>y 
Judicial  decreet  or  otfaerwbie,  unless  tt  he  In  oon- 
neotion  with  s  sale  of  tbe  business  on  whtob  It 
dependa  Story.  Parta.  I  09:  Botwrnsoa  v.  Quid- 
dlngUm,a  Beav.  6S9;  8  Pom.  Eq.  Jur.  I  USB,  and 
notes;  Smith,  Jfero.  Law.  188. 

Is  a  fflt  subject  of  trantfcr. 

While  It  has  been  bold  that  raf>d-w1U  Is  not  a 
transferable  or  partnendilp  asset  (Howe  v.  Searlnvt 
19  How.  Pr.  14,  decided  In  1860),  the  gteat  vei«rht  of 
modem  authority  Is  In  tavor  of  tbe  contrary  rule. 
WUIIams  V.  Wilson,  4  Sandf.  Ch.  879. 7  L.  ed.  lUt; 
Harteo  v.  Tan  Bohsiok,  4  Palse,  479,  8  L.  ed.  628: 
Case  V.  Abeel,  1  Palj^e.  401.  8  L.  ed.  898;  LewLi  v. 
lAngdoa,  7  Sim.  4181;  Banks  v.  Olbson,  11  Jur.  N.  8. 
8811;  Jotaneoa  v.  Belleley.  84  Beav.  88;  MaodonaM  V. 
Biobardson  1  Gilf.  81;  Dmavher^  v.  Tao  N«s- 
trend.  1  H^bo.  Cb.  88. 6  L.  ed.  1088;  Uusselmaa's 
App.  88  Fl  81;  H&F!iriand  v.  Stewart.  8  Watts.  lUi 
Holdea  v.  HoUakin,  1  Fan.  Eq.  glO:  Wlllett  v. 
Blanfordil  Hare,!?!;  Wedderbum  v.  Wedderbum, 
82  Beav.  84;  Sbeppsrd  v.  Borga,  9  Neb.  258;  Bin. 
luffer  V.  Oarb,  10  Abb.  Pr.  N.  S.  £84;  Hellerah  v. 
Keen,  88  Beav.  468:  Bradbury  v.  ZMoktns,  ST  Beav. 
88;  Austen  v.  Boys,  8  DeO.  ft  J.  888;  Turner  r. 
HaJor.SGiff.  442. 

Bat  a  mortgage  of  tbe  "  maohlnery,  type,  presses, 
oaaos,  furniture,  pver,  forms  and  toolt "  of  a  news* 
paper  oompsuy,  together  with  tbs  "good-will"  of 
its  bofloass,  caaaot  beforeoloeed  as  to  tbe  good- 
will after  all  tbe  tangible  property  covered  by  the 
mortgace  has  been  alienated,  worn  out  or  de- 
stroyed,  and  the  corporation  lus  become  ooosoll- 
datM  with  another  newspaper  oorporathm.  UeC> 
ropolitan  Nai  Bank  v.  St  Louis  Diep.  COb  88  VM. 
Ocp.  728. 
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dirted  the  Uth  of  December.  1890,  tfae  DniM 
Mills  Maunfacturins  Ckimpany,  an  insolTeot 
corporation,  usignea  and  oonTeyed  to  the  ap- 
pellant, as  trustee,  "all  its  estate  and  prop- 
erty, of  whatever  kind  and  wherever  situ- 
ated," in  trust  for  the  benefit  ot  creditors, 
with  power  to  the  trustee  to  sell  either  at 
public  or  private  sale,  and  on  such  terms  as 
might  seem  best  for  the  interest  of  the  credi- 
tors. The  trustee  advertised  the  property  for 
sale  at  public  auction,  and  in  the  advertise- 
ment he  described  the  property  as  the  old- 
establi^ed  and  valuable  cotton-duck  mills, 
at  Woodberry,  well  known  as  "  Druid  Mills, " 
containing  about  12,000  spindles  and  300 
looms,  in  full  operation,  and  adding,  after 
full  description  of  the  particulars  of  the 
plant,  "that  the  machineir  is  of  the  most 
modem,  and  Is  constructed  for  the  manufac- 
ture of  all  numbers,  widths,  and  weights  of 
cotton  duck,  awnings,  stripes,  yams,  twines, 
etc..— all  tiie  well-known  'Druid  Mills' 
brand."  Hie  trustee  sold  the  property  to  the 
appellees  under  this  advertisement,  and  ac- 
co^ing  to  the  foregoing  description ;  and 
In  his  amended  report  of  the  sale  he  states 
that  he  "offered  at  public  sale  the  well- 
known  Druid  Mills,  as  then  in  full  opera- 
tion and  a  going  concern,  with  all  the  real 
and  leasehold  property,  madiinery,  and 
plant,  together  with  the  good  will  and  huai- 
nesB  of  the  said  Druid  Mills  Manufacturing 
Company  of  Baltimore  County,  subject  to 
the  operation  and  effect  of  a  certain  mort- 
gage described  in  the  advertisement  of  sale ; 
and  that  tw  then  and  there  sold  the  same  to 
Douglas  H.  Thomas,  Christian  Devries,  and 
Charles  C.  Homer,  as  a  committee,  represent- 
ing the  creditors  of  the  said  company,  at 
and  for  the  sum  of  |120,000,  that  lieing  the 
highest  bid."  These  purchasers,  upon  the 
report  being  made,  came  Into  court,  and, 
while  admitting  the  facts  stated  in  the  trus- 
tee's amended  report,  objected  to  the  ratifi- 
cation of  the  sale  upon  two  grounds:  (1) 
that  the  deed  of  trust  or  assignment  did 
not  assign  or  transfer  to  the  trustee  the  right 
to  sell  and  convey  to  the  purchasers  of  the 
Druid  Mills  property  the  exclusive  right  to 
continue  the  business,  and  to  the  brand  or 
trade-mark  of  the  company ;  and  (3)  that  the 
advertisement  of  sale  didjnot  distinctly  stats 
that  the  brand  and  trade-mark  of  the  cran- 
pany  would  be  offered  for  sale.  Upon  these 
eiceptions.  an  order  pro  forma  was  passed 
setting  aside  the  sale  as  reported,  and  the 
trustee  has  appealed.  That  the  good-will 
of  an  established  business,  as  also  me  brands 
or  the  trade-marks  used  to  distinguish  and 
specially  denote  the  product  or  manufacture 
nf  the  establishment,  are  property,  and  form 
the.  subjects  of  rontract  and  sale,  is  a  prin- 
ciple too  well  settled  to  need  tlie  citation  of 
nuthorities  for  its  support.  Indeed,  it  is 
often  the  case  that  a  large  portion  of  the 
iotrinaic  marketable  or  assessable  value  of 
a  manufeotnrlng  'establishment  consists  in 
the  irood  will  maintained  by  it,  and  in  the 
brnods  or  trade-ma^s  to  which  it  has  ac- 

auired  an  exclusive  use,  by  which  to  denote 
le  ori;;En  and  make  of  its  goods  when 
pliLccd  upon  the  market.  And  so  important 
a  cuutribution  to  the  value  of  the  establish- 
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ment  are  these  elements  at  accessories  of  tho 
business  that  in  the  sale  or  assignment  of 
such  manufactory  or  business  establishment, 
to  be  continued  as  formerly,  the  sale  or  trans- 
fer of  such  an  establishment  ordinarily  car- 
ries  with  it,  by  reasonable  intendment  or  im- 
plicatl<m,  the  right  to  sudi  good-will  and 
trade-marks,  as  incidents  to  or  accessories 
of  the^business  carried  on  by  the  establish- 
ment. This  would  now  seem  to  be  settled 
by  a  great  preponderance  of  authority,  though 
after  a  considerable  conflict  of  judicial  opin- 
ion. 

This  court,  in  the  case  of  Witthatu  v. 
Mat^ddt,  44  Md.  805.  has  said  that,  where  a 
trade-nuu^E  is  used  to  designate  the  place  and 
the  person  by  whom  the  goods  are  made,  the 
right  to  Bucn  trade -mark  passes  to  tho  pur- 
chaser upon  the  sale  and  transfer  of  the  busi- 
ness ana  manufactory  at  which  the  goods 
are  made.  And  the  Supreme  Court  of  the 
United  Htates,  in  £iddv.  Jt^iuon,  100  U.  S. 
617.  630,  36  L.  ed.  7fl9,  770,  in  speaking  of 
the  right  to  dispose  of  a  trade-mark,  in  con- 
nection with  a  business  establishment, 
said  :  "As  to  the  right  of  Pike  to  dispose 
of  his  trade-mark  in  connection  with  the  es- 
tablishment where  the  liquor  was  manufac- 
tured, we  do  not  think  then  can  be  any  reason- 
able doubt.  It  is  true,  the  primary  object 
of  a  trade-mark  Is  to  Indicate  by  its  meaning 
or  association  the  origin  of  the  article  to 
which  it  is  affixed.  As  distinct  property, 
separate  from  the  article  created  by  the  orig- 
inal producer  or  mauu&cturer,  it  may  not  l)C 
the  subject  of  sale.  But  whoa  the  trade- 
mark is  affixed  to  articles  manufactured  at  a 
particular  establishment,  and  acquires  a  spe- 
cial reputation  in  connection  with  tlte  place 
of  manufacture,  and  that  establishment  in 
tran^erred  either  by  contract  or  operation  of 
law  to  others,  the  right  to  the  use  of  Uio 
trade-mark  may  be  lawfully  transferred  with 
it.  Its  subsequent  use  1^  the  person  to 
whom  the  establishment  Is  transferred  is  con- 
sidered as  only  indicating  that  the  goods 
to  which  it  is  affixed  are  manufactured  at 
the  same  place,  and  are  of  the  same  charactoi, 
as  those  to  wliich  the  mark  was  attached  by 
its'originat  designer.  Such  ia  the  purport  of 
the  language  of  Lord  Cranworth  in  the  case 
of  Leather  Oloth  Go.  v.  AmerUan  leather 
OUah  Co.  11  H.  L.  Cas.  S2S.  Bee  also 
Ainmorth  v.  Walmeftley,  85  L.  J.  855. 
and  flow  V.  Bamxwa,  lOJur.  N.  8.  55."  And. 
in  addition  to  the  cases  thus  referred  to,  seo 
the  recent  caee-s  of  lavyrenee  Mfg.  Go.  v.  Ten- 
nemee  Mfg.  Co.  188  U.  S.*537,  34  L.  ed. 
997,  and  A/monda  v.  Johet,  82  Me.  303,  8  L. 
R.  A.  570. 

The  trade-mark  or  brand  used  by  the  Druid 
Mills  Manufacturing  Company  was  simply 
"Druid  Mills"  Imf^nted  upon  their  goods, 
and,  while  there  Is  no  question  made  as  to 
whether  or  not  such  tnant  or  imprint  consti- 
tutes a  legal  brand  or  trade-mank  such  as 
will  be  protected,  the  questions  made  by  the 
exceptions  are  whether  toat  or  any  other  valid 
brand  or  trade-mark  used  by  the  company  to 
designate  and  identify  its  manufacture  passed 
to  the  trustee  by  the  deed  of  assignment : 
and,  if  it  did  pass,  then,  whether, .  by  the 
terms  of  tJie  advertisement  of  sale,  the  right 
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to  such  brand  or  trade-tnaifc  passed  to  the  pur- 
chasers of  the  manufacturing  establishment 
as  sold  by  the  trustee. 

The  deed  of  assignment  transferred  to  the 
trustee  all  Uie  property  of  the  assignor  of 
whateTCT  kind  owMd  by  It.  This  was  cer- 
tainly broad  enough  to  include  the  property 
in  toe  good-will  of  the  business,  and  in  the 
brand  or  trade- mark  of  the  company.  All 
the  property  in  the  business  and  the  plant 
were  signed,  and  we  can  have  no  ooubt 
but  that  ft  was  intended  that  the  important 
acoesacvies  of  good-will  and  the  brand  riiould 
pass.  It  can  hardly  be  supposed  that  it  was 
Intended  that  the  manufacturing  establish- 
ment ahonld  be  sold  by  the  trustee  without 
them,  as  such  sale  could  not  be  otherwise 
than  greatly  to  the  loss  and  prejudice  of  the 
creditors  of  the  company.  It  was  manifestly 
the  intention  and  desire  of  the  assigning 
company  that  the  manufacturing  establish- 
ment anould  be  sold  by  the  trustee  to  the 
best  advantage,  and  to  be  operated  by  the 
purchasers ;  and  the  fact  tliat  the  good-will 
and  trade-mark  or  brand  were  not  mentioned 
to  nomine  in  the  deed  of  assignment  in  no 
manner  excludes  the  construction  that  they 
did  pass  to  the  trustee;  for,  as  laid  down 
bj  Upton  tn  his  work  on  the  Law  of  Trade- 
tiuifcs,  p.  68,  "  there  can  be  no  doubt  that  a 
contract,  by  which  a  manufacturer  disposes 
absolutely  of  his  business,  and  vests  in  an- 
other tbe  right  to  manufacture  the  goods 
which  be  has  before  produced,  and  which 
have  become  known  in  the  market  by  a  dis- 
tinguishing trade-mark,  though  It  were  silent 
upon  the  subject  of  such  trade-mark,  by  nec- 
eessary  Implication  vests  in  tbe  purchaser  the 
exclusive  right  to  its  use  as  It  was  before 
nsed."  The  terms  of  transfer  employed  in 
the  assignment  before  us  are  not  less  compre- 
hensive than  those  empl<7e(l  in  Bankrupt  or 
Insblvent  Lava,  which  declare  what  pmpeily 
of  the  banknipt  or  Insolvent  shall  pass  to  tite 
assignee ;  and  yet,  in  cases  occurring  under 
those  laws,  it  has  been  repeatedly  held  that 
the  right  to  a  trade-mark,  not  personal  in  its 
chara^r  but  which  denotes  simply  the  place 
or  establishment  at  which  the  goods  are 
msnnfactured.  passes  to  the  assignee.  As  an 
instance  of  thi^  we  may  refer  to  the  case  of 
Warrtn  v.  Warren  Thftad  Co.,  mHasa.  247. 
The  Insolvent  Law  (rf  MaasadinsettB  ^vtded 


that  "the  assignment  shall  vest  in  tbe  assign- 
ee all  the  property  of  the  debtor,  real  and 
personal,  which  he  oould  have  lawfully  sold, 
assigned,  orconveyed."  Upon  this  provision 
of  raie  Insolvrat  Law  the  supreme  court  of 
that  State  held  t^t;  as  the  trade-marks  there 
involved  were  desi^  or  symbols  designating 
the  place  or  the  establishment  at  which  tbe 
thread  was  manufactured,  and  not  implying 
any  peculiar  personal  skill  in  the  manu- 
facturer designing  them,  they  passed  to  the 
assignee  of  the  insolvent.  In  that  case  the 
oonrt  said:  Under  ihla  Statute,  all  the 
plaintiff's  property  whldi-he  could  assign 
passed  to  his  assignee.  It  luolodes,  ex  fli 
Urmini,  his  mautacturing  establishment, 
machinery,  tools,  and  fixtures,  manufactured 
goods,  and  the  right  to  use  tbe  trade-mark  io 
connection  with  the  establishment  and 
goods.**  And,  if  a  trade-mark  will  pass  in 
such  case,  there  can  be  no  reason  why  it 
should  not  pass  in  a  case  such  as  the  present, 
where  tbe  tmject  of  tbe  assignment  is  virtu- 
ally tbe  same  as  that  provided  for  by  the  In- 
solvent Law,  and  where  the  terms  of  the  as- 
signment ure  equally  comprehensive  as  those 
declaring  the  effect  of  the  assignmrat  under 
that  law.  There  are  many  cases  to  the  same 
effect  as  that  just  referred  to^  but  to  which 
we  need  only  refer  by  name.  HucUan  v.  Ob- 
borne,  30  L.  J.  Ch.  7» ;  i%pper  v.  Lainvt,  8 
Fed.  Rep.  29;  Atlantic  MiUing  Co,  v.  Rcbia- 
mn,  20  FeL  Rep.  817.  And  having  deter- 
mined that  the  deod  of  assignment,  by  legal 
operation,  passed  tbe  good-will  of  tbe  busi- 
ness, with  tbe  brand  or  trada-nark  tbneof, 
with  the  right  and  power  In  the  trustee  to 
sell  the  same  with  the  manufacturing  estab- 
lishment, we  can  .  perceive  no  difficulty  Id 
holding  that,  under  the  advertisement  of  sale, 
the  trustee  sold  tbe  good-will  and  trade-mark 
of  the  business  to  the  same  full  extent  as 
they  came  to  him  under  tbe  assignment. 
They  formed  part,  though  biU  Infddents.  of 
the  property  assigned  to  him ;  and  the  pur- 
clmseni,  upon  the  ratification  of  the  sale, 
will  acquire  tbe  ezelusiveriebttosuch  good- 
will and  trade-mark  of  tbe  Business  as  fully 
and  In  like  manner  as  the  same  were  used 
and  enjoyed  by  the  manufectiirlng  company 
for  the  assignment.  It  follows  that  the  pro 
formal  wder  appealed  fr«n  must  be  reversed. 
Order  tVMrasd,  and  cause  remanded. 


TEXAS  SUPREME  COURT. 


George  C.  ALTGELT,  Appt.. 

CITY  OF  SAN  ANTONIO  et  at. 
(  Tex  ) 

1.  A  city  wltb  power  to  provide  Iter  It- 
self &  water  aappljr  cjumot  contract 
lofffveawatercooipanr  the  exclusive  rigbt  to 

'  faralABUClisnpplrforaterm,of rears. 


8.  A  taxpayer  eaanitt  maintain  a  suit 
to  aet  a^de  a  dty**  water  supply  con- 
tract altbougb  it  is  void  for  granting'  a  monop- 
oly, unlcee  he  shotrs  Injury  to  himself  as  a  tax- 
payer,—as.  that  he  ta  thereby  compelled  to  get 
water  from  the  grantee  or  Is  pre\'ented  from  get- 
ting It  on  betttr  terms. 

8.  Adtycannotescempta  water^works 
conapany  front  iSiTatliMi  hi  oonslderatloo 


Kom— KnMfMWv  eonMOf  trtate  a  tnonopofv.    i  power  so  to  do  is  clearly  indicated  by  tbe  recitals 
It  Is  sbundaatly  settled  that  a  manlclpaUty.  act-  |  of  said  charter.  New.  Orleans  C.  R.  Co.  v.  Creeoent 
hvniidercbarterrtgbttgrantedbyleRl8)ativeen-|OtyR.Co.  12Fcd.Kcp.aW.  (  Fed.  Bep.  IW;  Mead- 
actBODt.  caanot  create  a  monopoly,  anlen  the  I  Ttlle  Fuel  Gas  Co.  v.  Ifesdvllle  Nat.  Gap  Co.  <Pa.>  9 
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of  ttofnmMdiw  lirtttoiheottrofinibaTfttK 
redueed  latB. 
4.  To  raatraln  the  ooUootion  of  tazea 
made  exeenive  by-  an  Ulaeal  ezemp* 
tion,  tbe  tax-payer  must  Bbow  the  amoupt  of 
tbe  ezceai,  or  taots  from  wbloh  such  amount 
may  be  computed. 

(Juae»,189D;> 

APPEAX.  by  complainants  from  a  Judgment 
of  the  District  Court  for  Bexar  Oouoty  In 
favor  of  defendants  in  a  aoit  brought  to  pro- 
cure ibe  cancellatioD  of  a  certain  contract  and 
to  enjoin  tbe  collection  of  an  alleged  illegal 
tax  a&seasment.  Affirmed. 

Tbe  facts  snfflcieDtly  appear  In  the  commia- 
^ner's  opinion. 

Mr.  Georiice  C.  Altgfsltt  appellant,  t'n 
■prwria  pertona: 

The  contract  grantinir  tbe  exclusive  right  for 
twenty-dve  vears  to  supply  said  City  with  wa- 
ter, and  tbe'  supplemental  cootraci  by  vhicb 
tbe  property  of  Um  corporation  is  released  from 
<dty  taxation,  are  uoautborized  by  law,  and 
are  void  as  against  public  policy.  £quity  wUl 
interfere  to  restrain  tbe  performance  of  such 
contracts  at  the  suit  of  one  or  more  taxpayers 
of  the  City. 

Upon  tbe  want  of  power  to  establish  a  mo- 
nopoly aad  to  baitn  away  adninlstraiiTe  pow- 
ers, see — 


City  Charter,  g  44t,  p.  250;  Laws  1S30:  Const 
art.  1.  g§  17,  26,  art.  12;  Brenham  t.  BrmAam 
Water  Q>.  67  Tex.  642;  Wateriury  v.  Laredo,  68 
Tex.  565;  Wrisfht  v.  leagh,  101  U.  8.  796,81)1* 
ed.  928;  Mintumv.  Larm.  64  U.  8.  23  How. 
435,  16  L.  ed.  574;  DilloD,  Mun.  Corp.  gg  97, 
114,  862;  Coolev,  Const.  Lim.  p.  249;  Ztesen- 
port  T.  Klein$camidt,  6  Mont.  502;  Baginaw 
Gat-lAsht  Oo.  T.  Saginaw,  28  Fed.  Rep.  929: 
Jaekaon  County  H.  H.  Co.  v.  Jntentatfi  B.  T. 
Co.  24  Fed.  Rep.  806;  Gale  t.  Xiatamaeeo,  23 
Micb.  844,  9  Am.  Rep.  80;  Ugan  v,  I^iu,  48 
Iowa,  624.  22  Am.  Rep.  261. 

Upon  the  invalidity  of  the  exemption  from 
taxation,  see— 

Tex.  Const,  art  8,  %  8;  JauUn  t.  Au«£»» 
Oa»-LisM  Coal  Oo.  68  Tex.  18Q;  Korria  t. 
Waea,  57  Tex.  641;  Gitiaetu Sae.  <£  Loan  Auo. 
V.  Topeka,9J  U.  8.  20  Wall.  6(56,  22  L  ed.  461; 
Burroughs,  Tain.  §  58;  Cooley,  Taxn.  pp.  158- 
154;  State  v.  Indianapolit,  69  lad.  375;  Weels 
V.  Milteaukee,  10  Wis.  242;  PeopU  v.  Eddy,  48 
Cat.  S81,  18  Am.  Rep.  143;  Brevier  Brick  Co. 
V.  Brewer,  62  Ucl  62,  16  Am.  Rep.  395;  Lan- 
tatter  v.  Clayton,  86  Ky.  873;  LouseU  T.  Bot- 
ion.  Ill  Moss.  454.  IS  Am.  R<^.  39. 

Upon  the  plaintiff's  right  to  maintain  the 
suit,  see — 

Carat/ten  v.  Bamett,  67  Tex.  ISl:  Sanmn 
V.  Mereer,  68  Tex.  488;  Witiiamy.  Davidaon, 
48  Tex.  1;  OramptoT^  t.  Zabriakie,  101  U.  S. 


Cent.  Bep.  BSl;  Jaekson  Ooun^  K.  B.  Oo.  r.  loter- 
«tate  R.  T.  B.  Go.  24  Fed.  Rep.  SOB;  Saginaw  Qas 
Ufrht  Co.  V.  SRffliMtw.  28  Fed.  Bep.  Si». 

ItiaaowunlveraaUreoaoeded  that  "powers  are 
oonfened  on  munkdpal  oorpontUons  for  pnblto 
purposes;  and,  as  their  powers  cannot  be  delegat- 
ed, so  they  oaimot  be  tHtrgaloed  or  ttartered  away. 
Such  oorporatloDB  may  make  authorized  oontracto, 
but  they  have  no  power,  as  a  party,  to  make  oon- 
traots  or  pan  br-lntrs  which  sfaall  oede  away,  oon 
trol.  or  embarrass  their  tegiatatlTeor  gOTemment- 
al  powen,  or  vblob  shall  dtsaUe  them  from  per- 
form! ogttielrpubUodutteB."  Dfllan,  Hon.  Corp. 
«I. 

Ao  AotauthorltfOKBtxiardof  town  auditora  to 
cauM  tho  streets  of  the  town  to  be  lighted  with 
gn  and  to  enter  Into  a  contract  for  that  purpose, 
does  not  confer  a  i>ower  to  make  an  absolute  bind. 
Ingouatractfora  term  of  yean,  but  only  subjeot 
to  a  termination  thereof  by  a  modiUcadon  or  re- 
peal by  sul>se<]uent  leglslBtiOD  of  tbe  provision 
Ktvtng  the  power.  Rlcfamond  Oounty  Gas-Llght 
€a  V.  Mlddletonrn,  W  N.  Y.  B». 

A  taxpayer  of  a  municipal  corporation  may 
malntaia  a  suit  to  enjoin  the  corporate  authorities 
from  entering  into  an  unauthorized  contract. 
Sackett  v.  New  AllMuy,  88  Ind.  478, 2  Am.  ft  Eng. 
Corp.  Cas.  85;  Hadisoo  v.  Smttb,  88  Xnd.  SOB;  Noble 
T.  VIncennee,  42  lod.  126;  2  DlUoa,  Hud.  Corp.  3d 
«d.lffi2. 

WWe  a  Alty  has  autbodty  to  make  oootraets  for 
asnppU'of  water  for  tbe  public  use.  Vlocennes 
T.  Cslleoder,  tH  Ind.  484. 

The  authority  Is,  in  a  general  sense,  a  discretion- 
ary one,  and  is  by  no  means  without  limitation. 
Tbe  authority  la  so  far  of  a  discretionary  character 
as  to  authorize  tbe  corporate  officers  to  determine 
when  the  wants  of  the  olty  demand  a  supply  of  wa- 
ter, and  with  this  decision  courts  cannot  Interfere, 
But  the  power  cannot  be  so  exercised  as  to  create  a 
corporate  debt  t)eyond  that  limited  by  law,  nor  can 
It  be  so  exerdsed  as  to  surrender  or  suspend  l^to< 
latfve  power.  TalparalM  Owdner,  ff  tad.  1,  7 
Am.  ft  Bnc.  OOrp.  Gta.  flW. 
18L.R.A. 


Tbougli  ttM  uac  of  a  street  for  water  mat  as  may 

not  be  of  common  right,  yet  when  tfie  ass  would 
assist  In  tbe  maintenance  of  a  claim  of  exclusive 
right  to  sell  water,  the  courts,  ip  view  of  tbe  ooa- 
stltutlonal  declaration  that  nonopoltes  "shall  ner- 
er be  allowed,"  will  give  no  sanction  to..a  contract 
entered  Into  by  the  city  resulting  In  a  monopoly. 
The  exercise  uF  such  a  franchise,  tavolvlng.  as  It 
doee,  a  use  of  tbe  public  streets.  Is  subjeot  to  con- 
bKri.  Brentiamv.BreDbani  Water  00.67  Tex.  MB. 
Compare  NorwIctaQns  Light  Oo.  v.  Norwich  OKy 
OasCa2SOonn.  19:  Mate  v.  Ctnolonatt  Oas  Ught  ft 
C  Ca  180bh)  SC.282;  Hbrapbla  v.  HempUs  Water 
Ob.  C  Helsk.  40fi:  descent  City  Qas  Light  Co.  v. 
New  Orleans  Osa  Light  Co.  27  La.  Ann.  188;  Ander- 
son, lAW  Dlot  title,  Jfenopolv. 

This  question  was  atvued  with  great  sJdll  and 
tboroughneas  In  State  v.  Clndnoatl  Qas-Llght  ft  C. 
Oo.  18  Ohio  Si.  28S.  Where  the  charter  conferred 
On  the  gsa  ccnnpany  power  **to  manufacture  and 
sell  gas,  to  lay  pipes,"  etc.  provided  the  consent  of 
the  olty  oouDott  be  obtained  for  that  purpose. 
Under  a  power  given  to  the  eit^'oouncll  "to  cause 
said  dty,  or  any  part  thereof,  to  be  lighted  with 
oil  or  gas,"  and  to  levy  a  tax  for  that  purpose,  It 
contracted  to  invest  tibe  defendant  with  the  full 
and  exclusive  prlvUege  of  lighting  the  otty  for  the 
term  of  twaoty-flve  years.  It  was  held  that,  while 
there  was  no  doubt  that  theolty  might  by  contract 
provide  for  lighting  by  gas.  there  was  no  neoea- 
slty  for  making  such  right  exclusive,  and  that  the 
city  had  no  authority  to  make  tbe  grant. 

Jud06  Brewer  hoUa  that.  In  the  absence  of  ex- 
press authority  in  Its  diarter,  the  City  of  Kansas 
bad  no  power  to  grant  to  a  streetrallway  company 
the  sole  right,  for  the  space  of  twenty-one  years,  to 
construct,  maintain,  and  operate  tta  railway  over 
and  along  the  Streets  of  Uie  said  ctty.  Jackson 
County  B.B.O0.T.  Interstate  B.  T.  B.  Oa  M  VM. 
Bep.  306.  See  notes  to  Leslie  ▼.  Loflllard  (N.  Y.)  1 
I..  R.  A  4BB;  Adams  Oonnty  v.  Hunter  (Iowa)  6 

B.  A.US:  FwptoT.  ouoaco  eaaxnistoo.  oaj  s  ifc 
aA.«r. 
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401,  as  L.  ed.  1070;  Smith  v.  Bwrmttedt,  S7 
U.  S.  16  How.  802, 14  L.  «d.  048;  Davenport 
T.  Ekinmihmidt,  6  Hoot.  609;  3  DflloD,  Mod. 
CorpL  914-910,  noU$;  Greeo's  Brice.  Ultra 
Tim,  p.  S07,  fitffa;  Story,  Eq.  PI.  ^  94-96; 
Htgb,  loj.  (S 15S3;  Cooley,  Taxa.  p.  546;  Aua- 
tin  V.  Goggahait,  13  K.  I.  S4  A.in.  Rep. 
W8;  Valparaito  v.  Gardner,  97  Ind.  1. 49  Am. 
Rep.  416;  7^  Ztberfir  BOl.  28  Fed.  Hep.  648; 
Ntrmeifer  T.  Mittouri  d  M.  Jt.  Co.  S3  Mo.  81, 
14  Am.  Itep.  804:  WiUard  T.  Oonuloek,  tS8 
Wis.  965,  49  Am.  Rep.  657;  LfmtUr.  BoSttm, 
111  Mbm.  454, 15  Am.  Rep.  40;  Cummthga  v. 
St.  Umit.  7  West.  Rep.       00  Mo.  269. 

Jfetfn.  Deiuuui  «  Franklin,  for  appel- 
lee: 

The  Ci^  of  Sbd  Aolonio  has  authority  un- 
der iu  charter  to  enter  into  a  cooiract  with  a 
corporatioD  or  aD  individual  to  aap'ply  it  with 
water  for  fire  protection  and  otlier  puolic  pur- 

pOKS. 

Bnnham  t,  Brenham  Water  Go.  67  Tex.  542. 

Tbe  contract  complaiaed  of  by  appellant  in 
bis  petition  does  not  create  a  monopoly  and  Is 
•ot  void. 

7  Bacon,  Abr.  p.  22;  2  BL  Com.  bk.  4,  p.  139; 
Anstio,  Jur.  p.  686;  Gharle$  River  Bridge  v. 
Wamn  Bridge,  «6  U.  8.  11  Pet.  567.  0  L.  ed. 
8S1;  Xew  {Meant  v.  Clark,  96  Q.  B.  653,  24  L. 
ed.  531;  Dillon.  Mao.  Corp.  Od  ed.  g  091 ;  State 
T.  Cinnanati  One-Light  A  C.  Co.  18  Ohio  St. 

Bo^oa  t.  Riehardsnn,  18  Allen,  146;  New 
Oiieaiu  Qat-Light  Co.  v.  Louisiana  Light  A 
B.  P.  ^  M.  Go.  115  XT.  S.  OSO,  39  L.  ed.  BIO; 
Oregm  Steam  Nat>.  Go.  t.  Wifuor,  tf?  U.  S.  30 
Waa  64.  32  L.  ed.  316;  ^aU  v.  Voiumbut  Qa$- 
Light  <C  <7.  a>.  84  Obio  8t.  573  ,  83  Am.  Rep. 
S3;  &aughter-Bouae  Oa$es,  68  U.  8.  10  Wall 
SB,  31  L.  ed.  894;  Mempliit  t.  Mea^pki»  Water 
Co  5  Hcisk.  495. 

lo  making  mdi  contraet  the  city  ezerdaei 
fa  boainesa  and  not  its  leglslatlTe  powen.  An 
indirldaal  may  aell  bis  serrices  for  a  term  of 
yews,  or  may  agree  to  receive  a  certain  com* 
Bodity  exclusive^  from  one  person  for  a  term 
of  years,  and  neitber  coo^ct  will  create  a  mo- 
ao[N>ly.  If  tbia  be  true,  a  municipaUty,  wboi- 
mr  tt  la  aothorized  to  act  as  an  indlvldaal, 
has  the  same  power  to  make  such  a  contract. 

See  Oreenbood,  Fob.  Pol.  670,  677;  Gale  y. 
KaUamaeoo,  3S  Micb.  844.  9  Am.  Rep.  84;  Vat- 
panito  V.  Gardner.  07  Ind.  1;  IndianapoHay. 
bOianapotU  Oaa  lAght  d  O.  Co.  96  Ind.  896; 
DiUoD,  Hun.  Corp.  Sd  ed.  ^478,  474.  note. 

Tkc  power  to  contract  being  In  the  City,  it 
«aat  be  held  to  have  discretion  as  to  tbe  cnar- 
■rter  of  contract  to  be  made  under  the  power, 
la  tbe  exercise  of  that  power  il  could  bind  It- 
«lf  tix  tweoty-llTe  years,  and  Its  action  in  so 
doing  wotild  not  be  void. 

Memp/Ua  t.  Dean,  75  U.  9.  8  Wall.  64.  19 
L  ed.  834;  Vi^raiao  v.  Gardner,  97  Ind.  1. 
41  Am.  Bep.  419;  Palestine  y.  Bamet,  60Tex. 
SI;  EoMt  St.  Louie  t.  East  St.  Lauit  Gat' 
Light  dO.  Co.98  III.  415,  86  Am.  Rep.  07. 

If  tbe  City  has  exceeded  its  authority  in 
Baking  a  contract  ruDolng  for  twenty-five 
Tcan.  that  does  not  vitiate  ine  whole  contract, 
shboogh  the  courts  may  refuse  to  enforce  it 
tv  tbe  full  term.  Tbe  difference  between  acts 
dgae  tin>  that  are  rtM,  and  tiiose  that 

areslniplr  voidable,  mast  be  ktpk  in  mind. 

See  Minm  Diteh  Oo.  r.  ZeUertadi,  87  Cal. 
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548.  00  Am.  Dec.  879;  MeFhaeaon  v.  Fbeter.  43 
Iowa,  48,  33  Am.  Rep.  316;  Ekut  St.  Louie  v. 
Eati  -St.  louia  GaeUght  da  Co.  98  111.  415, 
86  Am.  Rep.  07;  State  Board  ef  AgrieuUure 
V.  Gitieene  Street  B.  Oo.4n  Ind.  407, 17  Am. 
Rep.  703;  Whitnep  Amu  Go.  v.  Barlow.  68  N. 
T.  63,  20  Am.  Rep.  506;  Ohio  A  M.  R.  Go,  v. 
McCarthy,  96  U.  8.  358,  34  1,.  ed.  693. 

Tbe  term  complained  of  in  the  contract  does 
not  "exempt"  the  property  of  defendant  from 
taxation  in  the  aense  fa  which  the  word 
"exempts*  Is  used  in  the  State  Constltutioo. 
The  effect  of  tbe  contract  ta  that  the  water> 
works  company  Is  permitted  to  par  in  water 
what  it  might  oOierwise  be  re<}utr«d.  to  pay  in 
money.  The  exemption  is  not  a  gift,  but  fuU 
cooBlderatton  is  paid  therefor.  It  is  not  an  ex- 
emption, it  is  a  unde. 

Some  <^  the  Pi^iendUm  r.  Route,  75  IT.  S. 
Wall.  480,  10  L.  ed.  496,  citing  New  Jersey  v. 
Wiieon,  11  8.  7  Crancb,  104,  8  L.  ed.  808; 
Gtyrdon  v.  Appeal  Tax  Ct.  44  U.  8.  8  How.  188, 
11  L.  ed.  639;  Piqaa  Branch  ef  State  Rink  v. 
Knoop,  67  U.  3.  16  How.  869,  H  L.  ed.  077; 
Ohio  L.  Ina.  A  T.  Go.  v.  DehoU,  67  U.  &  16 
How.  416,  14  h.  ed.  907;  Bodge  v.  Wootaey,  60 
U.  8.  18  How.  881,  15  L.  ed.  401;  MeehanieeS 
T.  Bank  T.  Thomas,  59  U.  8.  18  How.  884, 15 
L.  ed.  460;  Meehanice  d  T.Bank  v.  D>'J)old,  m 
U.  8.  18  How.  380.  15  L.  ed.  458;  McGehee  v. 
Mathis,  71  U.  S.  4  Wall.  148.  18  L.  ed.  814; 
NoHh  Missouri  R.  Go.  v.  Macguire,  49  Mo. 
490,  8  Am.  Bep.  145;  Tucker  v.  Fa-ffuton,  80 
U.  8.  23  Wall.  537.  33  L.  ed.  806;  WeetWieeon- 
Hn  R.  Go.  V.  Trenmatteent  County  Supra.  08 
V.  8.  696,  38  L.  ed.  814. 

Appellant  Is  not  entitled,  as  a  municipal  tax- 
payer, to  the  relief  asked  by  blm 

San  Antomlo  t.  Sttmberg  (Tex.)  present 
term:  3  High,  Inj.  p.  616;  Cooley.  Taxn.  pp. 
586;  687,  and  iwte. 

u  the  exemption  fkom  taxation  oompbitned 
of  Is  Illegal,  the  whole  tax  levy  would  not  be 
void. 

MePheraon  v.  Foster^  48  Iowa.  48,  93  Am. 
Rep.  385;  Cooley,  Taxn.  687,  and  note  s. 

If  the  contract  complained  of  is  not  void  but 
onlr  voidable,  appellaDt  cannot  aak  this  ooart 
to  direct  the  munidpal  adthorltles  to  avtrfd  h. 
It  is  within  the  discretion  of  those  authorities 
to  either  adopt  or  reject  a  voidable  act  of  their 
predecessors,  and  this  discretion  is  not  subject 
to  control  by  the  courts. 

3  High,  Inj.  p.  818;  Waterburg  t.  Laredo, 
OOTex.  aSBw 

Hobby*  J.,  filed  the  following  opinion: 
The  appellant  brought  this  suit  In  tha 
District  Court  of  Bexar  County  to  vacate  a 
contract  set  forth  at  length  in  bis  petition, 
and  entered  into  by  the  City  of  San  Antonio 
with  the  San  Antonio  Water- Works  Corn* 
pany,  incorporated  under  the  general  la^ 
of  thia  State.  The  appellant  also  sought  to 
restrain  said  City  from  paying  to  said  Com- 
pany any  of  the  municipal  funds  by  virtue 
of  said  contract,  which  was  allegea  to  be 
illegal  and  unauthorized,  and  from  making 
any  appropriation  of  public  money  to  satisfy 
said  contract.  Tbe  defendant's  exceptioni 
to  the  petition  were  sustained,  and,  the 

Slalntlfl  declining  to  amend,  the  cause  waa 
ismlssed,  and  this  appeal  Is  the  result.  It 
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wi11b«atiiiQC«8nrytoftAte  all  of  the  groundB 
upon  which  tiie  ezceptlone  were  predicated, 
or  to  Ht  forth  the  entire  petition.  So  much 
of  the  pleadings  will  tie  referred  to  as  la 
thought  to  be  enential  to  a  proper  under- 
standing of  the  question  arising  out  of  them. 

It  appears  from  the  petition  tbst  on  ot 
about  the  8d  of  October,  1877,  the  City  of 
San  Antonio  entered  into  a  contract  in  writ- 
ing with  what  Is  now  known  as  the  "San 
Anbmio  Water- Works  Company"  for  the 
purpose,  as  stated  in  the  preamble  of  the 
cootract,  "of  supplying  said  City  with  water 
for  fire  protection,  saoltary,  public,  and 
domestic  purposes,  said  company  using  the 
head  of  the  Ban  Antonio  River  as  a  source 
of  supply. "  By  the  first  section  of  the  con- 
tract It  was  provided,  in  substance,  that  the 
company  would  erect  the  necessary  build- 
ings and  machinery,  etc.,  upon  land  to  be 
set  aside  by  the  City  for  that  purpose,  to  ac- 
complish  the  object  in  view.  The  second 
section  provided  for  a  system  of  pipage,  etc. , 
to  be  laid  from  the  source  of  the  supply  of 
water,  and  for  the  distribution  of  the  water 
throughout  tiie  City,  and  the  location  of  fire 
hydrants  at  such  points  as  the  city  council 
might  decide  to  be  proper.   The  third  made 

S revisions  also  for  laying  pipes,  main  con- 
uctOTS,  aqueducts,  etc.,  to  conduct  water 
throughout  the  City,  and  for  the  necessary 
buildlogs  and  machinery.  The  fourth  sec- 
tion stipulated  that  such  additional  hydrants 
diould  oe  erected  as  were  required  by  the 
city  council.  The  fifth  section  provided  tot 
flushing  the  gutters  on  streets,  and  sprinkling 
said  streets,  and  for  supplying  water  for  the 
fire  department,  etc.  The  sixth  section 
guaranteed  that  the  works  shoiUd  be  of  the 
most  durable  material,  etc.,  and  capable  of 
affording  a  supply  to  tJie  citizens  of  the  Oity 
of  a  specified  number  of  gallons,  etc.  The 
seventh  prescribes  the  time  within  which  the 
work  shall  be  completed,  and  provides  for 
tlie  erection  of  a  reservoir.  The  eighth  sec- 
tion regulates  Uie  rate  at  which  water  will 
be  supplied  to  private  ooosumers.  Such  is 
a  synopsis  of  the  obligations  entered  into  by 
Uie*  water-wwks  company.  The  first  section 
of  that  part  of  the  contract  containing  the 
grants,  etc.,  made  by  the  City,  provided 
for  a  lease  of  six  acres  of  land  to  the  com- 
paoy  for  a  reservoir.  The  second  conceded 
to  the  company  fall  power  to  enter  upon  the 
streets,  squares,  alleys,  etc.,  and  tp  take  up 
pavements,  etc.,  to  lay  pipes  and  construct 
culverts,  to  conduct  aiu  distribute  the  water, 
etc..  giving  the  company  the  right  of  way, 
free  of  cost,  over  all  public  grounds  con- 
tiolled  by  the  City.  The  third  was  as  fol- 
lows: "ThesaidCityfurtherobligated  itself 
not  to  gruit  to  any  other  body  of  men  or  per- 
aoDB,  during  the  continuance  of  said  cootract, 
the  right  U>  furnish  water  for  fire  hydrants 
or  other  public  purposes. "  The  sixth  section 
provided,  amwg  oth^  things,  "tliat  said 
contract  should  subsist  for  a  period  of  twenty- 
five  years  from  the  completion  of  said  works, 
at  the  end  of  which  time  said  City  should 
have  the  right  to  buy  the  woriu  at  an  ap- 
praised value:  but,  if  said  City  did  not  buy 
at  the  end  of  twentv-flve  years,  said  con- 
tract should  run  lUBtli  the  works  are  finally 
18  L.  R  A. 


purchased,  and  the  right  to  purchase  the 
same  should  inure  to  the  City  jevery  five 
years  thereafter,  after  giving  twelve  months* 
notice. " 

The  water-works,  except  the  reservoir, 
were  to  be  completed  not  later  than  July, 
1878.  A  ^pplemental  contract  was  entered 
into  between  the  City  and  the  company  in 
January,'  1881,  the  terms  of  which  it  was 
stipulated  that,  for  the  use  of  the  100  fire 
hydrants  then  established  In  accordance  with 
the  first  contract,  the  Citjr should  pay  an  an- 
nual rent  of  9^0  each,  instead  of  |100,  as 
originally  required.  "And,  in  considera- 
tion of  said  reduction  of  the  rent  of  said 
100  fire  hydrants,  the  said  City  further  re- 
mitted and  relinquished  to  the' water- works 
company  all  city  taxes  whatever,  wliich 
might  otiierwise  be  assessed  and  levied  upon 
any  of  the  property  of  said  watcr-worka 
company,  ana  owned  or  held  by  said  com- 
pany for  the  purpose  of  operating  thei  r  works, 
such  property,  however,  not  to  exceed  in 
value  the  sum  of  $300,000;  so  that  said 
water-works  company  should  be  disciiar^ied 
from  the  payment  oi  all  city  taxes  during 
the  continuance  of  Uie  original  contract  afore- 
said, by  the  .terms  thereof."  The  petitioner 
further  alleged  that  these  contracts  were  Il- 
legal, and  against  public  poller.  I>ecau8e 
they  attempted  to  create  a  monopoly  on  tlio 
part  of  said  water-works  company  to  supply 
water  to  said  city,  and  because  they  at- 
tempted to  exempt  from  taxation  by  said 
City  the  property  of  said  defendant  (the 
water- works  company),  which  otherwise 
would  be  liable  to  taxation  as  oUier  proper- 
ty within  said  municipal  corporation.  lie 
furtherallegesthat.  "by  exemptiue  the  prop- 
erty of  said  San  Antonio  Water- Works  Oom> 
pany  from  taxation,  the  rate  of  taxation  upon 
property  within  said  City  Is  increased,  and 
continues  to  be  increased ;  and  tliat  thereby 
petitioner,  and  all  other  inhabitants  aud 
taxpavers  of  said  City,  have  been  com- 
pellea  to  pay  higher  tax^  than  he  and  they 
would  otherwise  be.  compelled  to  do;  and 
that  such  taxation,  increiased  as  aforesaid, 
will  continue  unless  the  injunction  herein- 
after prayed  for  Is  granted.  Petitioner  avers 
that  since  the  making  of  said  supplemental 
contract  said  City  of  San  Antonio  has  ex- 
empted from  taxation  the  property  of  its  said 
co-defendant  to  the  value  of  |250.000,  and 
will  continue  so  to  exempt  the  same  unless 
the  relief  hereinafter  prayed  for  is  grantod- 
Petitioner  further  shows  by  the  grant  or  sup- 
posed grsmt  of  exclusive  privileges  to  said 
San  Antonio  Water- Works  Company  by  said 
City  all  competition  Is  avoided,  and  that  In 
consequence  thereof  excessive  and  unreason- 
able rates  and  prices  for  water  are  charged 
aud  collected  from  the  Inhabitants  of  said 
city,  including  petitioner." 

The  exceptions  of  the  appellee  to  the 
plaintiff's  petiticm,  which  were  sustained  by 
tlie  court,  raise  the  following  questions: 
Was  the  contract  set  forth  In  the  petition, 
and  entered  into  between  the  City  of  Sau 
Antonio  and  Uie  water-votks  company,  un- 
authorized and  invalid  because  it  atlonpted 
to  create  a  monoptOy  and  an  exclusive  pnvi- 
lege  upon  the  part  of  said  company  to  fur- 
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nish  Mid  water,  and  bacaiue  the  city  council 
could  not  impair  and  embarrass  the  exercise 
of  tbe  power  conferred  on  aaid  City  by  its 
charter  to  proTide  water  for  said  City?  And 
was  it  also  illenl  becaiue  it  attempts  to  ex- 
empt fromtaxauon  by  said  City  the  property 
of  said  water-works  company?  If  for  the 
abore  reasona.  or  either  of  them,  it  is  deter- 
mine tiiat  the  contract  was  illegal,  then  the 
next  question  la  whether  this  suit  can  be 
maintained  by  plaintiff  ^under  the  allegations 
ccmtained  in  his  petition.  If  under  either 
of  Uiem  it  can  be,  the  judgment  should  be 
reversed.  In  so  far  as  the  first  question 
above  mentioned  is  Involred,  there  is  no 
material  distinction  between  this  case  and 
that  of  Brwham  r.  Brtn/iam  Water  Co. ,  67 
T*"!.  546,  where  it  was  decided. 

Without  attempting  to  enumerate  the  dif- 
ferent provisions  of  the  contracts  respect- 
ively entered  into  by  these  cities,  and  tbe 
sections  of  their  eharters  antliorizing  said 
cities  to  enter  into  contract*  to  supply  the 
inhabitants  and  the  cities  with  water,  and 
without   citing  the  statutea  which  were 
looked  to  in  the  case  cited  In  determining 
this  question,  it  will  be  sufficient  to  say  that 
said  charters  and  contracts  are  aubstantially 
tbe  same,  and  tbe  ststutes  referred  to  are  Uk 
same,  and  are  now  in  force.  It  follows,  there- 
fore, that,  for  tbe  reasons  given  and  elabo- 
rued  in  that  case  by  Chi^  Jvttiee  Stayton, 
tbe  fx>Dtract  in  the  case  under  consideration 
ia  illegal  and  unauthorized.    But  it  does  not 
follow,  we  think,  'In  this  case  because  the 
conmct  is.  as  alleglad  by  plaintiff,  unauthor- 
ized and  illegal,  and  creates  a  monopoly,  or 
attempts  so  to  do,  and  surrenders  for  the 
perioa  of  twenty-five  years  the  legislative 
power  with  which  Ute  city  is  invested,  that 
for  these  reasons  alone  tbe  plaintiff  can  in 
this  suit  vacate  or  set  aside  said  contract. 
In  tbe  case  mentioned  the  suit  was  by  the 
water- works  company  to  enforce  the  contract. 
This  was  resisted  by  tbe  City  of  ^renham 
upon  tbe  ground  ttiat  ft  attempted  to  create 
a  monopoly,  and  was  a  surrender  of  the 
legislati^re  power  in  the  City  with  reference 
to  that  subject  for  twenty-five  years.  In 
tbe  case  under  consideEatton  tbe  City  Is  not 
complaining.    On  tbe  contnur,  the  contract 
iaraoogDized  by  the  Citv,  and,  as  long  as  it 
is  so  recognized  by  tbe  City  through  its  prop- 
erly constituted  authorities,  it  cannot  be 
vacated  by  plaintiff  upon  these  grounds. 
Tbe  plaintiff  does  not  show  by  his  averments 
that  be,  as  a  taxpayer  of  the  City,  is  author- 
iied  to  maintain  this  action  by  reason  of  any 
injury  resulting  to  him  from  the  contract  of 
October,   1877.  entered  into  by  the  Ctty  of 
Ban  Antonio.   It  does  not  appear  fnm  tbe 
petition  ilwt  he  is  prevented  from  obtaining 
water  upon  any  better  terms,  nor  does  It  ap- 
pear that  he  is  compelled  under  the  terms  of 
that  contract  to  get  water  from  tbe  defendant 
wat«r-works  company,  only  we  do  not  mean 
to  say  that  a  taxpayer  of  a  municipal  cor- 
poration cannot  maintain  a  suit  like  the 
picaent,  under  proper  averments  showing  in- 
jory  to  him  as  such  taxpayer,  resulting 
from  an  illefcal  and  unauthorized  contract. 
But  tbe  petition  does  not  present  mcb  a  case 
with  respect  to  the  ccmtract  cwiginally  entered 
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Into  by  tbe  Oity,  In  October,  1877.  It  does 
sufficiently  appear,  however,  trova  tite  allega- 
tions of  tbe  petition,  that  the  release  from  or 
exemption  by  the  City  of  San  Antonio  of  tbe 
property  of  the  defendant  water-works  com- 
pany during  the  continuance  of  tbe  contract, 
which  is  alleged  to  have  been  done  under 
tbe  supplemental  contract  of  January,  1881, 
operates  to  tbe  Injury  of  plaintiff.  It  is 
shown  that  this  exemption  of  said  property, 
valued  at  $350,000,  resulted  in  Incrcusin^ 
the  rate  of  taxation  upon  property  in  the 
City,  and  that  thereby  petitioner,  and  all 
other  Inhabitants  and  taxpayers  of  said  City, 
have  been,  and  will  continue  to  be,  com- 
pelled to  pay  hlgber  taxes  than  they  would 
otherwise  be  required  to  do.  That  the  City 
of  8au  Antonio  did  not  have  tbe  power  to 
exempt  this  property  from  taxation  is  well 
settled  in  the  case  of  Amtin  v.  Avstin  Gom 
Light  diC.  Co.,  69  Tex.  187.  In  tbe  same 
case  it  was  held  that  the  power  to  oommute 
taxes  was  but  an  Incident  of  tbe  [rawer  to 
exempt,  and,  as  tbe  latter  power  did  not 
exist,  so  the  Incidental  power  must  be  de- 
nied. This  is  decisive  of  the  question  in 
this  case. 

We  are  of  opfoiw'ttut,  under  tbe  plain- 
tiff's  allegations  of  injury  resulting  to  him 
as  a  taxpayer  from  tbe  exemption  by  the 
City  of  tne  property  of  the  water- works  com- 
pany, thereoy  increasing  tbe  rate  of  taxation 
on  his  property,  and  compelling  bim  to  pay 
higher  taxes  than  he  would  oth^wise  be  re- 
quired to  do,  he  ia  entitled'  to  maintain  this 
suit ;  and  tiiere  was  error  in  dismissing  it ; 
and  for  Uie  error  In  dismlaalng  the  sun  we 
think  the  judgment  should  be  rercned,  and 
the  cause  remanded. 

Stajrton,  Ch.  J.: 

Beport  of  the  commission  of  appeals  ex- 
amined, their  opinion  adopted,  and  thaiudg- 
ment  retened,  and  cause  remanded. 

A  rdiearing  was  sabsequently  granted  and 
on  June  10,  1891,  Oalnns.  J.,  delivered  ths 
opinion  of  tbe  court: 

At  tbe  last  term  of  the  court  at  this  placo 
the  judgment  In  this  case,  upon  the  reptirl; 
and  opinion  of  the  commission  of  appeals, 
was  reversed,  and  tbe  cause  remanded.  BotU 

fiarties  having  insisted  that  there  was  error 
n  the  opinion  and  judgment  cf  the  court, 
and  moved  that  they  be  set  aside,  a  rehear- 
ing was  granted.  A  reconsideration  has  not 
changed  oar'  opinion  upon  the  main  ques- 
tions in  the  case,  but  we  now  think  (bat  we 
were  In  error  in  holding  the  allegations  In 
the  petition  sufficient  to  authorize  a  judg- 
ment for  appellant  enjoining  the  coUectioD 
of  taxes  assessed  against  bim  in  ex«ss  of 
what  they  would  have  been  if  the  exemp- 
tion from  taxation  had  not  been  allowed  tbe 
water  company.  The  plaintiff  nowhere  avers 
the  amount  (H  such  excess,  nor  does  he  allege 
any  other  facts  or  amounts  from  whiob  the 
excess  may  be  airived  at  by  a  mathenatical 
calculation.  In  this  respect  the  petlticw  in 
not  sufficient  to  support  an  action  t6  restrain 
tbe  collecticm  of  Illegal  taxes.  In  suctk 
cases,  the  amount  of  the~unlawf  ul  assessmMt 
mnst  be  sveired.   In  faat,  it  Is  apparent 
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from  tbe  form  of  the  petition  and  the  prayer 
that  the  object  of  the  suit  wu  not  merely  to 
«Djotn  tho  csollectloo  of  excessive  taxes.  Ex- 
cept upon  this  question  we  stand  by  the  cod- 
elusions  announced  In  the  fwmer  opiniOD. 
It  held  that  the  suit  was  maiDtaiaable  only 
as  an  action  to  restrain  the  collection  of  an 
excessive  tax  asBeasmeat  rasulting  from  an 


Illegal  exemption.  We  bold  that  it  is  not 
eood  for  that  purpose,  and  It  follows  that 
the  judgmeot  ahall  be  affirmed.  It  is  due 
to  the  commission  of  appeals  and  to  the 
learned  judge  who  wrote  the  former  opinion 
to  say  that  this  court  Is  responsible  tot  the 
error  in  that  opinion. 
27u  judgment  it  affirmed. 


HICHIOAN  SUPREHB  GOUBT. 


H.  J.  P.  DEMPSEY,  Ext..  etc.  of  Casper 
H.  Borgess,  Deceased, 
«. 

IssBO  PFOBZHEIMER  «(  al.,  AjpplB. 
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.Hicb.. 


1.  One  who  sella  another  goodm  «m 

credit  during  the  loterrai  between  the  making 
and  recording  of  a  mortgase  on  the  teeter's  stock 
in  favor  of  a  third  pereoo  under  which  no  poeses- 
aioo  was  taken,  and  who  after  the  recording  of 
such  mortgage  tabee  another  mortgage  on  the 
■took  to  secure  bla  claim,  under  which  he  tskea 
■poBBBorion.  has  a  right  to  the  stock  which  Is  supe- 
rior to  that  of  the  flist  mortgagee,  under  Bow. 
8tat,l6Ua 

8.  Tbecancellfttion  of  an  indebtedneae 
and  eubetitation  fi>r  it  of  a  new  con- 
tract to  not  BhowD  by  the  taking  of  notes  for  Its 
amount  secnredbr  raort^age,  although  the  notes 
are  payable  at  different  future  dates  and  the 
mor^mw  prorides  for  future  indetitedneB,  If  an 


intention  to  cancel  Is  not  dliecUy  shown  and 
there  were  no  mibeequeDt  dealingH,  while  the 
entire  Indebtednem  was  to  become  payable  at 
ODoe  on  default  as  to  any  installment. 

Uuly  28.1801.) 

ERROR  to  the  Circalt  Court  for  Wayn* 
County  to  review  a  judgment  in  favor  n 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  conversion  of 
plainiiiTB  interest  in  a  stock  of  Jewelry.  Se- 
ttraed. 

The  facts  are  stated  In  the  opinion, 
Mmn.  DieUasoB,  Thnrber  A  Steven- 
eon,  for  appellants: 

The  court,  in  construine  section  6193  of 
Howell's  Statutes,  has  held  Ibat  it  was  de- 
signed to  protect  and  afforded  protection,  not 
only  to  those  who  obtained  judgment  or  levy 
of  attachment  between  the  date  of  the  giving 
and  the  date  of  tbe  filing  of  the  chattd  mort- 
gage, bat  fliHt  those  mio  became  crediton 


Nova-GhotM  mertgnKW  rtaUiratUm  and  jnino 
M[uif)alentto  deHmm. 

Under  the  statutes  of  aevenl  States,  registration 
or  filing  the  mortgage  ts  equivalent  to  delivery  of 
tbe  property.  Bturgta  v.  Warreo,  U  Vt.  4%  Mor- 
riU  V.  SanfOrd,  4»  He.  H8;  BuUock  V.  WlUlama.  16 
Pick.  SB:  Shurtleff  v.  WUlard,  19  nek.  90^  Frank  v. 
HIner.  60  111.  144;  Crooks  v.  Stuart,  2  HcCrary,  13; 
Field  V.  Baker,  12  Blatohf .  438;  Morrow  v.  Heed,  30 
Wis.  81:  Donaldson  v.  JohnsiHi,  2  Cbaad.  (Wis.)  IQO. 

Tbe  mortgage  must  either  be  Bled  as  the  lav  re- 
quires, or  the  mortgagee  must  tain  poewsrion  of 
the  property.  Tbe  taking  of  possession  is  su  fflclen  t. 
Morrow  v.  Reed,  80  Wis.  81:  Cooper  v.  Brook,  41 
3flcb.  488:  Oill  V.  Oriffltb,  2  Md.  Ch.  X70-,  Walte  v. 
Mathews.  SO  Miob.  903;  Fromme  v.  Jones,  18  Jbiwa, 
474:  Gregg  v.  Sanf  <wd.  24  IlL  17. 

As  between  the  parties  tbenwelves.  It  Is  not  neces- 
saty  that  a  obatcel  mortgage  should  be  filed  or  re* 
ooided.  Bseman  v.  Lawton,a7  J(e.S*%  Lemay  v. 
WUIIams,8e  Ark.  IHb  IbilhggaxC  v.*  Rose,  14  Ind. 
230;  Hall  V.  Soowbill,  14  H.  J.I..8:  Fuller  v.  Page, 
SB  IlL  358;  Wilson  v.  Leslie.  20  Ohio.  Ifll;  Kllboume 
V.  Fay, »  Ohio  8U  284;  Douglass  v.  Vogeler, «  Fed, 
Rep.  53:  WlDSor  v.  MoLeUao.  2  Story,  492:  Cogge- 
shall  V.  Potter,  1  Hcdmes,  75;  GrlAIn  v.  Werts.  2  III. 
App.  487;  Hudson  V.  Warner,  S  Ua/rr.  ft  Q.  41S; 
Hodgson  T.  Butts,  7  TJ.  8.  8  Cranch,  138,  2  L.  ed. 
301;  Merrlok  v.  Avery,  14  Ark.  370. 

But  a  chattel  mortgage  which  is  not  recorded 
wlthlo  ten  days  after  its  ezeoutton  is  void  as  to  a 
tillid  person,  lUthough  suoh  person  has  actual  no- 
tloB  of  its  e^tenoe.  Boas  v.  Heoefee,  126  Ind.  432. 

'  VaUdUy  under  Beeor^ing  Acta. 

The  Registry  Acta  do  not  make  a  chattel  mort- 
gage alMolutely  void  for  omMon  to  file  it,  bat 
simply  deolare  it  void  as  to  Jodgmeat  creditors  and 
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sabeequent  purchasers  In  good  faith.  As  to  other 
persona  it  is  valid  without  filing.  Steele  v.  Ben- 
bam,  84  N.  T,  834:  Thompson  v.  Tan  Vechten,  27  N. 
Y.  588;  Porter  v.  Parmley,  02  N.  Y.  ISfi;  Hayman  v. 
Jones,  7  Han,  238;  FTaser  v.  Gilbert,  U  Hun,  681: 
Moses  V.  Walker,  2  HUL  638;  Johnson  v.  Jeffries,  80 
Mo.  423;  Eohl  v.  Lynn,  84  Mteb.  880:  Hackett  v.  Kan- 
love,  14  Cal.  86;  GIU  v.  rinney.  12  Uhlo  St.  88. 

Aa  attaching  creditor  having  actual  knowledge 
of  a  prior  bona  Sde  chattel  mortguge  made  by  hU 
debtor  Is  bound  by  it,  although  the  record  of  the 
mortgage  Is  errooeoualr  Indexed.  Km  v.  Wilson 
(Iowa)  Hay  18, 1801. 

A  chattel  mortgage  Is  valid,  tbough  not  filed, 
against  tbe  claim  of  a  general  creditor  which  has 
never  been  reduced  to  judgment.  Button  v.  Rath- 
bone,  43  Hun,  147. 

If  made  in  good  faltb  it  will  be  sustained  agalosC 
a  voluntary  assignee  for  the  beneAt  of  tbe  credit- 
on  of  the  mortgagor.  Wilson  v.  Men,  1  Mew 
Eng.  Bep.  18, 14  ft.  L  02L 

A  chattel  mortgage  not  on  file  or  recorded  as  r» 
quired  by  statute  is  not  void  aa  against  a  wrong- 
doer. Johnson  v.  Jeffries  and  Hoses  v.  Walker, 
aupm. 

That  a  chattel  mortgage  Is  not  recorded  Is  not  a 
defense  that  can  be  made  by  tbe  administrator  or 
beir  of  tbe  mortgagor,  thougta  Us  estate  li  nwol- 
vent  Mayer  v.  Myers  (f  nd.)  May  2S,  18M. 

When  personal  property  is  mortgaged  without  a 
delivery  thereof  to  the  mortgagee,  and  the  mort- 
gage  is  not  recorded,  a  party  wbo  buys  the  prop- 
erty of  tbe  mortgagor  and  takes  poasesskm  of  It, 
although  be  has  knowledge  of  the  mortgage,  will 
bold  it  against  the  mortgagee.  Crawford  V.  Haiw 
ter,  6  West.  Bep.  87, 22  Ho.  App.  681. 

Tbe  rule  tbat  an  uoreoorded  chattel  mortcage  is 
void  aa  against  snbsequent  good-fatth  purohaaers 
applies  b)  favor  of  a  creditor  wbo,  In  Isnonneeot 
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whilst  tbe  mortgage  b  not  filed  axe  protected 
well. 

Anqp  T.  Onmmingt,  41  lllch.  888. 

Hw  contention  tbat  the  defendants  could 
not  MtaUlsh  the  tnTalfdity  of  the  Borgess 
mortgage,  except  by  attachment  or  execunon 
levy  upon  the  propeitv,  and  tbat  attack  could 
not  be  made  under  toe  lien  created  by  the 
(battel  mwtgage  executed  to  the  defendants, 
■i  not  mil  founded. 

Putnam  v.  Begnoldt,  U  Hfch.  114. 

The  rale  In  equity,  requiring  a  preceding 
indgmeot  at  law,  is  purely  an  equitable  one 
DMed  on  the  fact  that  unless  there  be  a  debt 
dne  the  complainant,  he  has  no  ground  of 
complaint;  that  the  existence  as  an  unsecured 
debteanoily  be  made  certain  by  means  of  a 
jodgment  that  a  court  of  duncery  cannot  ren- 
der this  judgment.  It  follows,  therefore,  that 
a  prior  iw^fment  establishing  the  plnlntlflfa 
claim  of  indebtedness  should  not  be  required 
in  a  proceeding  in  a  court  possessing  power 
and  authority  to  investigate  and  determine  the 
validity  of  the  claim. 

Bomp,  Fraud.  Oonv.  p.  531;  Reete  River  8. 
MHt.  Oa.  T.  AUedl,  L.  it  7  Eq.  347. 

The  prior  Judgment,  where  required,  serves 
two  purposes.  It  established  the  iodehtedness, 
and  further  enables  a  direct  lien  uimd  specific 
property  to  be  obtained  by  the  levy  of  "proc- 
ess, t.  e.,  execution.  It  follows  that  where  it 
is  notrtieeded  to  prove  the  debt,  it  is  not  need- 
ed at  all,  provided  "process"  oth«  thui  execu- 
tion or  Sens  ottierwlse  created,  wtU  suffice. 
Process  Is  anything  tbat  will  create  the  desired 
Hen— not  necessartiy  Judidal  process. 


See  Feareg  v.  Oumming*^  41  Mich.  888; 
Bump,  Fraud.  Conv.  624,  citing  cases;  Baa- 
tingt  V.  Beihnap,  1  Denio,  190;  F)titbeif  v. 
Tliaper,  26  Wend.  896:  Cotea  v.  Manuand,  3 
Bill,  447;  8toeum  v.  Olark,  2  Hill,  475;  ifar- 
tin  V.  Stack,  9  Paige,  841,  4  L.  ed.  648;  Hane» 
V.  Tifanjf,  26  Ohio  St.  649. 

All  that  the  law  requires  to  enable  a  credUor 
to  assail  a  mortgage  for  want  of  filing,  la  that 
he  ahall  In  acHne  manner  have  acquired,  or  at 
least  asserted,  the  right  to  have  his  debts  satis- 
fied out  of  certain  specific  pn^wrty,  and  this 
right  is  denominated  a  lien.  What  lien  can  be 
more  certain,  specific  and  binding  than  a 
mortgage  which  the  debtor  gives  absolute 
authority  to  his  creditor  to  seize  and  dispose 
of  his  property. 

See  Broan  v.  BnM,  10  West.  Rep.  892,  67 
Mich.  17;  Root  v.  Hart,  68  Mich.  420. 

Muira.  Keena  4h  toylitaert  for  appellee: 

As  against  all  persons,  except  such  as  can 
bring  toemselTes  within  the  terms  of  the  Stat- 
ute, plaintiff's  mortgage  was  perfectly  valid. 

Brown  v.  Brabb,  10  West.  Rep.  698,  OTMich. 
17;  Jones,  Chat.  Mort.  %  301. 

Defiendants  must  claim  either  as  "credttm 
of  the  mortgagors."  or  as  "subsequent  pur- 
chasers or  mortgsgeea  in  good  faith." 

That  they  cannot  claim  as  subsequent  pur- 
chasers ormortgagees  in  good  faith  seems  ap- 
parent from  the  fact  tbat  they  took  Ibeir  mort- 
gage with  full  notice  of  ]daintiff's  taortgage. 

Kohl  T.  I^nn,  84  Mich.  860;  Amerieau  Oi- 

Sir  00.  T.  Jriwfar.  86  Htch,  368, 8  Am.  &  Eng. 
ncyclop.  Law,  p.  808. 

As  to  tiielr  being  creditors  they  asaerted  their 


the  mcRtmge.  receives  a  portion  of  his  debtor's 
•tockofauodslnpaymeotol  his  debt.  BuEtouv. 
BatUmne,  mpFO. 

A  cbattel  mortgage  refftatered  In  the  oonntr 
where  iDade,t>ut  not  lo  the  oouDtjto  whioh.the 
monga^ee  oonseuts  that  the  mort^aAor  may  ra- 
vove  the  cbattela,  Is  void  as  to  a  purohaaer  or 
naor^asee  theieDr  in  the  latter  oountr  without 
actual  Dotioe  of  the  prior  mortgage.  Reed  v. 
e%am  iISvl.  App.)  Nov.  U.  la8(L 

BfetA  of  actual  nnlict, 

neseneiBl  rule  Is  tliat  aotnal  nothw  of  annn- 
reoorded  mortmce  dispenses  with  the  neoe  Baity  of 
tttiac.  Nat.  Bank  of  the  Metro polto  v.  Sprague,  21 
N.  J.  Bq.  SaO;  Bteele  v.  Adams,  21  Ala.  684;  Boyd  v. 
Beck.  »  Ala.  KB;  Doyle  v.  Bteveos,  4  Hloh.  87:  Kohl 
r.  I,7nn.34  Kleta.  800:  Stowe  v.  Meeerve,  13  N.  H. «; 
Ooodlnvv.Blier,aO  N.H.«n:Cisrk  v.  Tact>eU,S7 
S.  H.  ^8;  Crane  v.  Cbkodler,  fi  Colo.  21;  Shuler  v. 
BoutweU,  18  Hon,  171;  Benjamin  v.  Blmlra  J.  ft  C. 
R.  Co.  5t  M.  Y.  075;  Wright  v.  Blraher,  6  Mo.  App. 
25;  Cuble  V.  Nonemaker,  7S  Pa.  Wl:  Paine  v.  Mason, 
7  Ohio  St.  186e  CamptwH  T.  Leonard.  11  Iowa,  489; 
GtcgofT  V.  TbomaSi  SO  Wend.  17;  Lewis  v.  Valmer, 

Benctsol     nortgaot;  rules  fa  diferanl  StaU$. 

The  ofateot  of  reHHag  a  obattel  mortgage  la 
Rwrely  to  extend  and  oontlnae  in  operation  the 
effect  of  the  first  flUng  as  to  the  unount  remalolDg 
uopaM  for  anotlier  year.  DUlln^m  r.  Bolt,  87 
S.  Y.  aOO;  Harsden  v.  ComeU. «  N.  Y.  Sl». 

The  statcaant  nmit  be  made  by  the  mwtgagee; 
u  cannot  be  suute  by  the  mort^acor  ot  third  per- 
Moaa.  8o  the  flUng  ot  a  new  mortffa«e  In  plaoe  of 
tbaoldoaelsmtsallalent  Osbom  T.  Alexander. 

If  tbe  proper^  lenalnaln  the  handa  of  the  nuwt- 
l8L.]t.A. 


gagor,  the'  mortgagee  must  reflle  his  mortgage 
within  the  year,  although  default  has  been  made 
in  the  payment.  Ely  v.  Ctamley,  19H.  Y.UO;  Btoele 
T.  Benbain,84  N.  T.  8H;  Porter  v.  Pannley.SSN.  Y. 
187;  Maredeo  v.  Cornell,  62  N.  Y.  219. 

The  Michigan  Btatute  requires  the  first  renennl 
affldavlt  of  a  chattel  mortgage  to  be  made  within 
thirty  days  next  prooedlnjc  the  expiration  of  the 
year  from  the  filing  of  tiie  mortgage.  Burrtll  v. 
WUcox  Lumber  Co.  B  West  Rep.  U5.  SB  Mich.  6T1. 

In  WIscoosId,  filing  an  affidavit  more  than  thirty 
days  t>efore  the  expiration  of  two  yeare  from  the 
fillnir  of  a  chattel  mortgage  is  not  sufBotent  to  keep 
the  mortgage  valid,  under  the  statute  requiring 
such  affldavlt  to  be  filed  within  thirty  days  before 
such  explratioa.  Rice  v.  Eahn,  70  Wis.  32a. 

In  Ohio,  a  chattel  mortgage  not  reverifled  and 
refllcd  within  thirty  days  before  the  expiratioD  of 
one  year  after  the  original  flHng.  Is  void  against 
ezedltors  and  bona  fide  purohasera  and  ntortgagees* 
Cooper  v.  Koppee,  IS  West  Rep.  «5, 46  Ohio  8t.  325. 

Refill  ng  the  mortgage  four  days  after  one  year 
creates  no  lien  against  a  levy  In  favor  of  an  exect*^ 
tlon  creditor  made  thereafter.  IMd. 

On  a  failure  to  reOle  a  obattel  mortgage,  as  re- 
quired bylaw, before  the  expiratlmi  of  the  yuar, 
the  mortgage  ceases  to  be  valid  agaloet  subsequent 
bona  fide  purohasera  or  creditors,  and  cannot  be 
revived  by  uiy  act  of  the  partlea  so  as  to  give  it 
priority  over  other  Uens.  Herder  v.  Walttacr,  29 
N.  Y.  S.  a.  410. 

A  chattel  mortgage  which  was  filed,  bat  baa  not 
been  renewed,  Is  invalid  as  against  bona  fide  pur- 
chasers or  creditors.  Gibson  v.  Ferris,  n  N.  Y.  8. 

turn. 

In  Eansafi,aBubseq)iei>tmortgageewho beooro«s 
suoh  before  the  expiraUon  of  the  year  from  the 
fiiat  filing  of  a  prior  obattel  morgage  oaanot  take 
aAvantageof  an  ondBSlon  to  rmew  the  latter  within 
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clatm  to  tfae  property  nnder  tbdr  mortewe. 
Tbe  beoeflt  of  the  Statute  can  be  ioTc^uaoiiIy 
by  creditors  who  have  a  lieo,  by  proceai,  upon 
tbe  property  io  questiou.  The  defendants 
were  confessedly  not  such  creditors. 

J^pltft  Sat.  Bank  v.  Bate),  120  U.  8.  560, 
W  L.  ed.  756;  Thompton  v.  Van  VaehUn,  27 
2r.  T.  S68;  Joom,  Chat.  Mort  2d  ed._g  845; 
JSiswartr.  BMle,  7  Hun.  405,  68  K.  Y.  699; 
Jotia  T.  Oraham,  77  N.  T,  628;  Rarmm  v. 
Sehmela,  18  Neb.  78;  Ocmeron  t.  Martin^  26 
Kan.  612;  Smith  t.  ClaTtndm,  25  N.  T.  8.  R 
SSt\  \  Boat  V.  Potter,  69  Mich.  496;  Trovtbridge 
V.  BuUard,B\  Mich.  451. 

When  defendanta  made  thli  contract  of  De- 
cember 80,  1887,  wtU)  Hania  &  Earpp,  and 
took  tbe  notes  referred  to,  defendants  rights 
imder  t^rir  former  contract  with  Hsrru  & 
Karpp  wm  aurreodered. 

Bigelow,  Fraud,  p.  484;  Bump,  Fraud. 
CoDV.  pp.  457.  459;  Bsito-T.  Oilman,  62  Barb. 
£6. 

The  detendaots.  with  knowledge  of  plain- 
tiff's mortgage,  elected  their  remedy  aud  must 
abide  by  tneir  election,  Tbey  cannot  aell  the 
property  under  their  mortage  (which  they  ob- 
tained by  canceling  tbe  pnor  indebtedneu  of 
Harris  Sc  Earpp),  and  alto  claim  as  creditors 
wilhout  notice. 

6  Am.  Sc  Eng.  Encyclop.  Law,  p.  247.  and 
matm;  Dunktr.  tStOer,  89  Hicb.  M4;  AiAm 
T.  TVwfer,  75  Mich.  S88. 


Hone.  J.,  delivered  tbe  0|)faila6  of 

court: 

On  the  Sftd  day  of  October,  1886,  Wiiliatn  H. 
Harris  and  Cbarlea  T.  Karpp,  io  partner^p  ia 
the  general  Jewelry  bosinefls  in  Detroit,  and 
both  residents  of  tbat  dty,  borrowed  f2,fi00  of 
Casper  B.  Borgess.  Toassurethe  paynieot  of 
the  same,  they  executed  to  him,  under  tbe  firm 
name  of  Harm  A  Karpp,  a  chattd  mortgage 
for  that  amount.  Said  mortgage  was  taken  by 
said  Borgeas  in  good  faith  to  secure  such  in- 
debtedness, but  it  was  not  filed  in  the  city 
clerk's  office  uniil  December  36,  1887,  at  9:08 
o'clock  A.  M.  This  mortgage  covered  all  tbe 
goods  "now  coniained  or  hereafter  to  be  oon- 
tiUned  "  in  the  Jewelry  store;  also  the  fixtures 
and  safe  therein;  aod  was  payable  on  orbefOTe 
October,  1689.  On  December  80,  1887.  Harris 
&  Karpp  executed  a  mortgage  to  the  defendanta 
in  this  suit  to  secure  a  previous  iodebtodnesi 
Incurred  in  the  purchase  of  merchandise  be- 
tween the  dale  of  the  execution  and  the  flllnff 
of  the  Borgess  mortgage;  and  said  merchandise 
was  sold  by  defendMits  In  ignorance  of  Uie  ex- 
istence of  the  indebtedness  to  Borgess  or  the 
execution  of  the  niortgue  to  him.  The  two 
mortgages  embraced  sabsianlially  the  same 
property.  The  mortgage  to  defeodanu  recited 
tbat  it  was  to  secure  an  indehtedoess  of 
$2,528.68,  which  was  the  amount  of  the  mer^ 
chandlse  sold  as  above.  It  alao  oontidned  tfae 
following  recital  in  addlUon:  "  And  whcoeas. 


tbe  rear.  Fanaeia  ft  X.  Bank  t.  Bank  (rf  Olen 
Elder  (Kan.)  May  9.  un. 

iVtorltvor  Km. 

A  obattel  mortsace,  betnir  llrst  In  date  and  first 
of  record,  is  not  affected  br  a  parol  agreement 
prior  thereto,  as  to  tbe  order  of  priority  of  suob 
mortgage  and  otbers  which  are  made  subsequeot 
to  it  Lasarus  v.  Heurietta  Nat.  Bank,  72  Tex.  864. 

Under  the  Oregon  statutes,  in  oases  of  suooesslve 
chattel  mortgagee  upon  the  same  propertr,  the 
one  flnt  died  Is  entitled  to  prioritf.  Plttook  v. 
Jordan.  19  Or.  7. 

In  Nebraska,  the  lien  of  a  obattel  mortgage  con- 
tinues between  tbe  parties  so  long  as  tbe  detit  sub- 
sista,  althougb  the  mortgage  Is  not  filed  or  refiled, 
as  required  Xxj  tbe  Nebraska  statute.  Baodfonl  t. 
]f nmford  (Meb.1  Hay  e,  IBn. 

Ncnaiion. 

Tbe  veUditT  of  a  obattel  mortgage  Is  not  alTeoted 
br  the  fact  tbat  tt  is  given  In  place  of  old  mort- 
yagea  not  recorded  within  the  time  required  by 
statute,  wtiere  suob  mortgages  were  ezeoQt«d  to 
•eouie  an  existing  Indebtedness.  Johoeon  v.  Btell- 
wagen,  10  West  Rep.  818,  «7  Hlob.  la 

A  mortgagee  ooouptes  tbe  position  of  mortgagee 
for  a  valuable  consideration  where  tbe  mortgage  is 
taken  for  tbe  surrender  of  a  prior  mortgage  and 
•oorueib  Interest  tbereon.  Constant  v.  Rochester 
IToiTerslty,  S  L.  R.  A.  TU,  111  N.  T.  60L 

A  mortgagee  who  releases  his  mortgages  and 
aooepts  a  later  mortgage  covering  also  debts  not 
secured  by  the  first,  supposing  there  were  no  other 
liens  on  the  property,  to  not  entitled  to  a  reinstate- 
ment of  the  released  mortgages.  In  tbe  absence  vt 
any  proof  that  be  released  tbem  In  relbnoe  upon  Uie 
mortgagor's  rspresentatlona.  HoKeen  v.  Hasnl- 
tine  (Minn.)  July  1, 1801. 

NoTsHon  is  a  substitution  of  a  nev  obligation  for 
an  old  one.  See  note  to  SpytAwr  t.  Veraer  tWIsj 
t  L.  R.  A.  414. 

There  must  tw  a  sufasUtotlon  of  tbe  new  obliga- 
tion for  tbe  oM.  Bee  not*  to  Pope  v.  Vajeo  (Ind.) 


•  L.  B.  A.  OBB;  OittJng  Packing  Oo.  T.  Faokeia  Hx- 
dwnge  (CU.)  10  L.  E.  A.  aOS. 

Mortgaot  ofittoOt  oS  ooods. 

A  mortgage  of  all  tbe  goods,  etc..  In  aod  about  a 
certain  buUdlng  to  valid  as  to  aU  articles  that  otn 
be  Identlfled.  Pund  v.  Raker.  1  New  Bng.  Rep.  400. 
68Yt.»8. 

A  schedule  annexed  to  tbe  mortgage  to  a  part  of 
it,  and  where  It  refers  to  after-acquired  property 
such  property  to  Inotuded,  and  tbe  lien  of  tiie  mort- 
gage tbereon  to  superior  to  the  Uen  of  an  ezecu- 
thm  subsequently  levied  upon  the  goods  purchased 
afterdate  of  tbelmortgage.  Pagev.  KeiHilg  (N.  J.) 
6  Cent.  Rep.  8!8. 

In  such  case  the  Uen  attaches  as  soon  as  the 
property  to  aoqulred  by  tbe  mortgagor.  Ludlum 

Rotbchltd.41  Hlnn.  (U. 

While  a  mortgage  OD  a  stock  of  mendiandlse  may 
not  be  enforoeable  os  to  goods  not  In  store  at  the 
time  of  tbe  mortgage,  sucfa  a  mortgage  having 
been  enforced  by  ttie  lower  ooUrt  without  defense, 
tbta  oourt  cannot  assume  tbat  the  stock  had  been 
replentsbed,  but  must  assame  that  the  Uen  existed 
aod  was  i«op«dr  enforced.  Hoffman  v.  Bnmgi, 

88  Ky.  m.. 

Astipulation  ia  a  otaatt^  mortgage  tbat  renewals 
to  the  stock  shfnild  bo  deemed  covered  by  a  mort- 
gage does  not  render  tbe  {mortgage  mralld  on  ita 
face,  but  to  ineffectual  (tf  llaelf  to  vest  In  tbe  mort- 
gagee a  Uen  upon  such  after-aoqulred  property. 
Fisher  v.  Syfers,  ?  West.  Rep.  918, 100  Ind.  U4. 

A  contract  of  sale  cannot  be  extended  byimpll- 
oatMm,  or  be  ooostdersd  as  creating  a  Uen  or  mm- 
gage  upon  goods  bon^  l^the  purehassr  after 
tbe  dat«  of  the  oontnot.  Mwards  v.  Bymoos,  8 
West.  Rep.  784.  OB  HIch.  St9. 

Where  one  In  possosston  mortgages  goods  under 
circumstances  which  Indloate  bUu  to  be  tbe  abso- 
lute owner,  to  a  thtrd  pecson  who  has  knowMse 
of  the  righto  of  the  true  owner,  tbe  latter  to  not 
estopped  to  set  up  hto  claim  against  tbe  mortgagee. 
Bray  v.  PHcUnger,  00  fowa,  MT. 
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the  BaM  parties  oi  tbe  flnt  part  [Harris  & 
^rpp]  expect  to  Imy  from  the  parties  of  the 
eecood  part  [the  defeodaotB]  from  time  to  lime, 
dvriDf  tbe  coDtloaaDce  of  this  mortgage,  goods 
OQ  time,  aod  on  such  terms  of  credit  as  may  be 
agreed  apon;  and  whereas,  tbeindebtedDessof 
ibe  said  parties  of  the  first  part  to  said  parties 
of  the  aecoDd  part  is  tiierefora  liable  tA  change 
is  amouot  aod  Ume  of  paymeot;  and  whereas, 
tbe  said  parties  of  tbe  fitat  part  have  agreed  that 
thepsymentottheexiBtingiiidebtedDesBof  said 
parties  of  tbe  first  part  to  said  parties  of  tbe 
second  part,  and  ahK>  the  paymeat  of  the  other 
iadebtenness  for  goods  to  oe  purchased  by  said 
parties  of  the  first  put  from  said  parties  of  the 
second  part,  diall  be  secured  in  tbe  manner 
hereinafter  mentioned.*'  The  92,638.S8  was  to 
be  paid  according  to  five  promissory  notes  of 
«Tfo  date  with  tbe  mortgage,  as  follows:  |S00 
ia  60  days,  fSOO  in  dO^-days,  $500  in  4  months, 
^1^58  in  8  mODtbs,  aod  $600  oo  demand. 
Thb  mortgage  was  filed  the  same  day  It  was 
eieculed,  at  8:30  o'clock  P.  M.  Subsequently 
defeoduits,  by  Henry  T.  Tburber,  their  attor- 
ney and  agent,  took  possession  of  said  stock, 
being  tbe  same  described  In  both  mortgages. 
Plaintiff's  testator,  by  James  T.  Eeeoa,  at  tbe 
time  of  tbe  aale.  demanded  said  stock  under  his 
nortgage.  Defendants  refnsed  to  deliver  the 
nme,  and  aoM  the  same  under  their  mortgage, 
expressly  dotying  tbe  TaU<Uty  of  testatm's 
mortgage,  and  tn  disregard  of  said  mortgage. 
There  waa  upon  the  properly  so  sold  by  de- 
feadanta,  at  the  time  of  such  sale,  a  chattel 
mortgage  held  by  Eugene  Deimel  for  $600, 
vhieb  was  a  prior  lien  to  the  defendants,  and 
they  sold  audi  property  under  their  <4)attel 
BMvtgage  aubjeet  to  thepaymentof  tbe  Delmd 
JBprtgigc.  The  defendants  were,  at  and  dur- 
ing the  time  tbe  merchaodlse  aforesaid  was  sold 
40  Harris  A  Karpp,  merchants  in  Kew  York 
City,  sellioe  jewelry,  etc.,  at  wholesale,  and 
Hsnis  &  Karpp  were  conducting  business  of 
■eHiog  jewelry,  etc..  In  Detroit,  Hicb.,  during 
asch  time,  at  retalL  Such  merchandise  was 
add  tn  the  oaua!  coarse  of  bntdoess,  and  upon 
asoal  terms  of  sale.  PlaintifTs  testator  there- 
upon brought  this  action  of  trover  against  de- 
feodaats  for  the  conversion  of  said  stock,  which 
at  tbe  time  of  tbe  seizure  and  sale  by  defend- 
aEU  was  worth  $8,200.  The  defendants  com- 
posed tbe  copartnership  of  Pfoizbeimer,  Keller 
4  Cd.  No  part  of  the  principal  or  interest  se- 
cond In  the  mortgage  or  plsiDtifF's  testator  has 
b«B  paid.  Tbe  original  plaintiff  having  died, 
the  cause  was  revival  in  favor  of  bis  executor. 
Defendants'  plea  was  the  general  Issue.  The 

was  tried  before  George  Gartner,  one 
of  the  Wayne  circuit  judges,  without  a  jury, 
«bo  made  a  finding  of  law  upon  tbe  facts, 
vUrii  were  stipulated,  that  the  plaintiff  was 
<altUed  to  recover  against  the  defendants  tbe 
Mm  of  $2,S30.  It  Is  plain,  under  the  rulings 
-of  Uiis  court,  that  the  Borgess  mortgage  was 
*wd  for  want  of  filing,  as  against  the  original 
Webtedness  of  Harris  ft  Karpp  to  defendants, 
■onred  while  the  mortgage  was  in  existence 
ant  not  filed,  and  for  goods  sidd  by  defeo^nts 
■  the  Qsoal  course  of  business,  Inigooraoce  of 
lb*  ezisteoce  of  sudi  mortgage.  Fearey  t. 
(>mmingt,  41  Mich.  888;  Booi  v.  Barl.  83 
Mich.  420:  Waite  T.  Matheiet,  50  Mich.  89S, 

Fo^n  y.  AMDnfffl,  4G  Micb.  888;  JoAnwn 


v.  BteUvMgen,  07  Mich.  10,  14,  1«,  10  W«st.' 
Rep.  846;  Brovm  v.  Bmbb,  67  Micb.  17,  10 
West  Rep.  892;  TalooU  t.  Or^n,  S3  Wich. 
68S:  Orippm  v.  Jmcbton^  58  Mich.  388;  Outler 
V.  Steele,  85  Mich.  687. 

If  the  defendants  before  taking  their  mort* 
gage,  and  after  tbe  filing  of  the  Borjiesa  mort- 
gage, had  proceeded  against  the  proper^  so 
mortgaged,  andobtaincdbyany  procefwoflaw 
a  Den  upon  it,  or  bad  they  obttuned  judgment 
npoa  their  claim,  and  issued  execution  and 
levied  on  it,  there  can  be  no  doubt  but  such  lien 
or  levy  would  have  been  good  as  against  the 
Borgees  mortage.  Butit  uclaimed  on  behalf 
of  plaintiff'  that,  because  defendants  took  a 
mortgage  to  secure  the  indebtedness  to  them, 
afterlhe  Borgess  mortgage  was  put  on  file,  and 
therefore  bad  notice  of  it,  they  cannot  now 
claim  the  benefit  of  the  rule  adopted  by  this 
court  as  shown  above,  aod  that  they  have  no 
standing  under  tbe  Statute  upon  which  the  nile 
is  founded,  tt  is  contended  that,  to  avail 
themselves  of  tbe  Statute,  tbe  defendants,  at 
tbe  time  of  seizing  the  goods  in  question,  arnst 
have  tbe  standing  either  as  '*  creditors  of  the 
mortgagors"  or  as  "subsequent  purchasers  or 
mortgagees  In  good  faith;  ^'**  that  they  cannot 
claim  Bs  subsequient  mortgagees  In  eood  faith, 
because  they  took  their  mortgage  with  full  no- 
tice of  the  Borgess  mortgage,  which  had  then 
been  on  record  Tor  four  days;  and  that  tbe  ben- 
efit of  the  Statute  cannot  be  invoked  in  favor 
of  creditors,  except  by  those  who  have  a  Hen 
by  process  of  law  upon  the  property  tn  ques- 
tfon;  and  It  is  argued  that  a  mortgage  lien  will 
not  avail,  except,  perhaps,  in  equity.  We  are 
dted  to  Peojil^a  Sa9,  Bank  v.  Batea.  120  U.  S. 
080,  80  L.  ed.  766,  and  Other  cases,  in  support 
of  this  contention ;  but  we  can  see  no  dlff«eace 
between  a  Hen  obtained  by  process  and  one 
gotten  by  consent  of  tbe  owner  through  a  chat- 
tel mortgage.  If  tbe  defendants  were  entitled, 
as  Uiey  undoubtedly  were,  to  obtain  a  lieu  upon 
this  property  by  legiol  process,  and  to  hold  It  to 
the  amount  of  flucb  Uea  agalnat  the  mortgage 
of  Borgess,  becausethe  debt  tbey  wereseeking 
to  coHect  was  made  while  this  mortgage  was 
withheld  from  record,  we  can  see  no  reason  in 
principle  why  ther  cannot  hold  the  property 
under  a  Hen  obtuoed  by  chattel  mortgage  to 
secure  tbe  same  Indebtedness.  A  review  of  tbe 
cases  in  our  own  court  upon  this  subject  may 
not  be  nniMTofitable.  The  contention  of  plain- 
tiff that  in  order  to  take  advantage  of  the  non- 
filing of  tbe  Borgess  mortgage,  the  defendants 
must  first  hare  a  lien  upon  the  property  by 
process.  Is  based  upon  language  used  In 
TAompton  t.  Van  Vechten,  87  N.  Y.  568,  and 
that  case  has  often  been  referred  to  in  our  de- 
cisions on  this  subject,  and  is  considered  a 
leading  case.  It  was  said  "  that  tbe  mortjntge 
cannot  be  legally  questioned  until  the  creditor 
clothes  himself  wito  a  judgment  and  execution, 
or  with  some  legal  process  against  his  properly, 
for  creditors  cannot  Interfere  with  tbe  property 


'How.  Slat.  Hich..  •  6198,  provides  tbat  "everjr 
mortgage  or  conveyance  Intended  to  operate  as  a 
mortaa«e  on  goods  aod  obattels  which  sball  here- 
after ne  made,  which  shall  not  be  aooompanled  by 
an  Immediate  delivery,  and  followed  l>y  an  actual 
and  continued  chanae  of  poeeesslon  oi  the  things 
mortgatred,  shall  t>e  absolutely  void  as  atralnst 
credlton  of  Uie  mortaaitor  in  good  fsitb,  unless  the 
mortoca  or  a  tme  ooby  thereof  shall  be  Ued  is 
tbe  ooloe  of  the  townabip  clerk,**  etc. 
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of  tbelr  deMoTS  witboat  pioceK."  Thompaon 
r.  Van  Vtchten,  tupra. 

Tbe  gist  of  tbe  reaaon  ia  tbat  the  creditor  has 
no  bnslneM  vith  the  debtor*!  properu  anlil  he 
his  obtained  poosesrioD  of  It  by  some  legal  proc- 
ess tbat  gives  him  a  Uen  upon  It.  This  is  act 
because  of  any  right  tbat  tbe  mortgagor,  who 
bas  kept  his  mortgage  from  record,  lias  against 
the  other  creditors,  but  because  such  creditors 
have  DO  right  to  touch  the  debtor's  property 
without  his  conaent,  without leeal  process;  and 
when  the  debtor  has  turned  oui  his  property  to 
a  creditor  in  payment  of  his  debt,  or  in  pledge 
for  its  payment,  or,  as  in  ibis  case,  a  chattel 
mortgage  which  authorizes  him  to  take  posses- 
sioD  of  it,  it  seems  to  me  tbat  the  reason  of  tbe 
rule  is  satisfied,  and  that  he  has  a  right  to  de- 
fend agidnat  a  miar  mortgage  which  Is  void  as 
against  htm.  And  I  tbioK  some  of  our  decis- 
ions decidedly  tend  In  this  directioa,  and  that 
□one  of  them  militate  against  it. 

Id  Fearej/  T.  OumminyBy  41  Hich.  888,  Mr. 
JtMfMtf  Graves  uses  this  language:  "Still  no 
one  as  a  creditor  at  large  can  question  tbe  mort- 
gage.  He  can  only  do  that  by  means  of  some 

Erocess  or  proceedlDg  against  the  property." 
)  Dot  the  taklDg  Into  possession  of  mortgaged 
property  UDder  the  mortgage,  for  the  purposes 
of  foreclosing,  a  "proceeding"  against  the  prop> 
erty? 

In  Putnam  t.  Reynolds,  44  Micb.*114,  the 
court  refused  to  foreclose  such  a  mortgage,  de- 
clarlDg  It  void  as  to  tbe  mortgagor's  creditors 
because  it  was  kept  from  the  record.  The  as- 
signee for  ttie  beneflt  of  creditors,  who  had  do 
knowledge  of  this  mortgsge  at  the  time  the 
mortgagor  made  the  assigonaent,  defended 
against  the  mortgage.  Tbo  complainaut  in- 
sisted tbat  the  atuignee  had  no  standing  be- 
cause bis  rights  were  no  greater  than  tbe  as- 
signor's, ana  tbe  mortgage  was  valid  as  against 
the  mortgagor^  JIfr.  Juttiee  Cooley,  in  speak- 
ing of  this  claim,  said:  "Tbe  assignee  is  Dota 
purchaser  for  value,  and  not  a  creditor,  anil 
even  creditors,  it  is  said,  cannot  attack  tfae 
mortgage  indirectly,  through  a  seizure  of  the 
property  by  attachment  or  other  suitable  proc- 
ess. This  is  doubtless  true  where  tbe  iDva- 
lidlty  of  the  mortgage  arises  frpm  some  fraud 
of  the  mortgagor;  but  whether  the  same  rule 
will  apply  when  the  mtatgage  nas  originally 
valid,  but  is  made  void  by  the  neglect  of  tbe 
mortgagee,  may  well  be  questionea.  It  would 
be  easy  to  suggest  wei^ty  considerations  aris- 
ing Id  such  cases,  but  not  existing  Id  tbe  case 
of  a  fraudulent  mortgage,  and  which  it  might 
well  be  thought  should  control.  But  we  do 
not  think  tbequestioa  fairly  arises  in  this  case." 
Here  we  have  a  pretty  good  index  to  the  upin- 
ioQ  of  this  learned  jurist.  It  would  seem  that 
be  doubted  the  necessity  of  any  lien  upon  tbe 
property  by  the  attacking  or  defeDding  credi- 
tor m  a  cnse  like  tbe  present. . 

In  Root  V.  PoUer,  59  Mich.  504,  Cliitf  Justice 
('ampboll  says:  "it  has  always  been  held  in 
fliia  State  that  general  credifors,  having  no 
ju(i|j;ment  or  Hen  on  the  debtor's  property,  can- 
not uttack  conveyances  or  other  dealings  for 
fmud."— citing  'PyUr  v.  Peatt,  80  Mich.  63; 
Maynard  v.  IJoakifi$.  9  Mich.  485;  Oritteatd  v. 
i^ulW.  88Uk!h.  308. 

In  tbe  present  case,  the  dcf  eBdanla  cannot  he 
said  to  be  genenl  creditors.  They  are  credi- 
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tors  having  a  lien  on  the  property,  and  lawfully 
In  possession  under  such  Ilea.  An  examina- 
tion of  the  cases  above  cited  by  CAt<f  JutUec 
Campbell  will  show  that  they  have  do  bearing 

upon  the  question  at  Issue  here. 

In  Trotebridge  v.  Sutlard,  81  Mich.  451,  Mr. 
Jvatiee  Long  says:  "It  has  many  times  been 
held  by  this  court  tbat  general  creditors  bavio^ 
DO  jucfgment  or  lien  upon  tbe  debtor's  property 
cannot  attack  conveyaDces  or  other  deuingi; 
for  fraud,"— dtlog  a  number  of  Hichiina 
cases,  in  addftioo  to  those  dted  in  Boot  v.  Pot- 
ter, tupra,  to  wit:  MeKUibm  v.  Barton,  1 
Hich.  21S:  Stoddard  v.  XcLane,  56  Mich.  11; 
Scott  V.  Chambert.  63  Mich.  582;  Krolik  v. 
Boot,  68  Mich.  563.  6  West.  Bep.  864. 

The  main  case  is  relied  upon  by  plaintiffs  In 
this  case,  but  it  does  not  touch  too  question 
here  iuvolved.  The  first  case  cited  Is  of  do  im- 
portance to  the  issue  here. 

In  Stoddard  v.  McLan*  an  execution  had 
been  levied  on  personalty,  and  the  aid  of  equity 
was  invoked  to  set  aside  fraudulent  convey- 
ances of  tbe  property  levied  upon.  Held,  that 
a  lien  obtained  by  tbe  levy  of  exccuUon  on 
personalty  did  not  In  general  require  tbe  aid  of 
equity  for  its  enforcemeut,  and  that  there  was 
a  remedy  at  law. 

In  Seott  V.  Chavfiber;  63  Hich.  533,  C/<uf 
Juttiee  Campbell  uses  this  language:  "It  u 
tbe  settled  law  of  this  State  tbat  creditors  can- 
not attack  tbe  Interest  of  third  parties,  alleged 
to  have  been  obtained  by  fraud,  until  Ibcy  have 
obtaloed  a  staDdiDg  by  legal  proceedings,  and, 
so  ^  aa  these  bonds  are  concerned,  Ibey  could 
only  be  reached  by  judgment  creditors. 

This  is  the  strongest  language  any  where  used 
In  our  Reports  in  favor  of  plaintiU's  conten- 
tion, but  toe  case  was  one  wbereacredilor  was 
proceeding  in  equity  against  a  receiver  of  "m 
assignor  for  tbe  oenetit  of  creditors  (who  stood 
Id  the  place  of  an  assignee  who  failed  to  qualify 
under  tbe  assigament),  for  neglect,  and  making 
bim,  with  the  assignor  and  others,  purliea  uc- 
fendant,  for  tbe  purpose  of  reselling  and  btiug- 
iog  under  tbe  assignment  certain  lands  aod 
other  properry,  including  two  United  States 
bonds  usued  in  1883  and  1885,  to  the  wife  of 
the  assignor.  It  was  held  that  the  creditor  had 
no  right  to  Implead  the  receiver  without  leave 
of  the  court,  and  no  right  to  file  tbe  bill  agninst 
the  other  parties,  as  tbat  right  belon<;cd  to  the 
receiver  alone.  The  property  sought  to  be 
reached  was  in  the  name  and  possession  of 
other  parties  than  tbe  debtor,  and  the  language 
of  the  court  was  applicable  to  that  case;  but 
there  is  do  reason  wbv  it  should  control  thi^ 
wlierc  the  property  is  lawfully  in  the  hands  of 
the  defendants  under  a  mortgage  lien,  reduced 
to  possession  for  the  purposes  of  foreclosure, 
and  where  the  party  assailed  has  a  right  to  a 
sinnding  in  court  to  defend  bis  right  to  possea- 
sion,  and  to  stuck  the  alleged  pnor  lien  of  tlie 
plsintifT. 

In  Krolik' V.  Boot,  the  language  of  Justice 
Sherwood  is:  "The  complainants  in  this  case 
never  obtained  a  lien  upon  the  property  io 
question,  or  any  part  thereof,  so  far  as  appears 
upon  this  record.  They  are  not  in  a  situation 
to  attack  the  validity  of  tbe  defendant's  bst 
mortgage,  without  such  lien  obtained  io  some 
maDner." 

In  Vrippen  T.  Jaeobwn,  S6  Hich.       It  ww 
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Mi  Uitt  gtrntsbee  proceediDgs  wonld  reach 
aiwt9  coTcred  br  an  unrecorded  mortPHge 
mtde  before  the  debt  waa  incbrred  for  wbicb 
dK  mongBgee  ia  nnrisbed,  and  the  following 
lufosge  la  used  by  JuaUee  CAmpbdl;  "The 
hw  dwa  not  require  previous  proeeeda  to  ex- 
huKi  other  lemediea.  The  Gamisbee  Law  Is 
Qocoodidonal  upon  tbis  subject,  am)  garnishee 
procttdings  will  reach  the  assets  if  they  exlsl. 
Wlien  tbe  debt  is  not  incurred  on  tile  credit  of 
ID  anmrentiy  clear  title,  vhich  Is  In  fact  cor- 
end  a  secret  mortgage,  tbe  eases  cited  bold 
that  there  la  no  right  to  complain  of  a  sub«e- 
qomt  mortgage,  without  taking  some  step 
which  puts  ue  creditor  on  a  different  legal  foot- 
ing (baa  that  of  a  quiescent  party.  But  when 
•  chattel  mortgage  exists,  and  is  concealed.  It 
ii,  under  tbe  Statute,  void,  for  tbe  reason  that 
it  produces  a  false  appearance  of  solvency, 
«beo,  in  fact,  the  person  known  tobaTemort- 
ptgri  bis  stock  would  not  be  as  likely  to  get 
crrtlit  as  one  who  bad  given  no  such  securiiy, 
■Dd  those  who  deal  witb  such  a  debtor  are  It- 
able  to  be  defrauded  by  appearances.  One 
who  gives  credit  under  Bucb  circumstances  Is 
BcceGsarily  expmed  to  that  mischief,  and  the 
law  has  removed  all  questions  of  suspicion  or 
Mticeby  making  chattel  mortgages  void,  at  all 
mats,  against  creditors  who  deal  with  a  debt- 
oraoBituated.  Such  creditors  aredtrectlywlUi- 
ialbe  policy  of  tbe  Statute." 

In  view  of  this  lansuage.  It  seems  absurd  to 
bold  tbat  such  a  creoltor,  bavlDg  possession  of 
tbedebtor's  pn^ierty  under  aebattel  mortgage, 
cunot  defend  against  a  chattel  mortgage  abso- 
IvMy  void  as  to  blm,  unless  he  goes  further, 
lad  ittacbes  the  property,  or  takes  some  legal 
proceai  other  tlnn  tbe  enforcement  of  bis 
Bxvtgsge  lien,  under  tbe  power  of  sale  In  the 
■ortgue  to  get  a  Hen  upon  it 

Id  Boot  V.  Bart,  63  Mich.  430.  Harl  & 
Stevens,  mercbanta  doing  bnslnesa  at  Muir, 
Hicb.,  as  copartners,  had  made  an  assign- 
mot  Cbsnncey  Rumsey  held  a  mortgage 
upon  their  stock.  Between  tbe  date  of  this 
BWTigage  and'  its  recording.  Root  A  Co.  and 
dbers  gave  credit  *o  Harl  &  Stevens  io  igno- 
nsce  (H  this  mortgage.  Tbe  complainants 
fUed  a  bill  for  tbe  appolntmCTt  of  a  receiver  of 
ibe  assigned  noperty,  tad  clidmlng  a  prefer- 
ttoe  of  their  debt,  contracted  as  aforesaid,  in 

r ranee  of  tbe  unrecorded  mortgage,  over 
Bumsey  mortgage,  because  It  was  void 
neder  tbe  Statute  as  against  them.  They  bad 
soHen,  by  legal  process  orotberwise,  upon  the 
property.  Tbey  might  be  called  "general 
cndium"  of  Uie  delrtns,  except  tbat  they  stood 
ia  a  different  ration  to  tbls  mortgage  than 
tbe  others.  In  delivering  the  opinion  io  tbat 
aae.  It  waa  said  by  Ckttf  Juatiee  Campbell 
tbat  tbe  I'  'general  creditors"  could  not  attack 
tbe  mortgage,  but  that  Root  &  Co.  could. 
"VTe  have  do  doubt  that,  under  our  Statutes, 
sa;  creditors  have  a  right  to  avoid  an  unre- 
coraed  mortage  wlu>  have,  during  its  absence 
from  tbe  record,  done  anything  material  which 
tber  may  be  fairly  considered  to  have  done  on 
tbe  bans  of  Its  non  existence."  This  doctrine 
*u  also  CDtiDcialed  In  Broun  r.  Brabb,  67 
Mich.  17.  10  West.  Rep.  892.  and  in  Johnton 
SUUvofffti,  67  Mich.— (opinion  of  Jutttee 
Cbsmplin  at  p.  14).  10  West.  Rep.  848. 
It  would  seem  to  be  settled  in  Boot  v.  Bari, 
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mora,  tliat,  vrhen  an  atrignment  Is-made  a 
deotOT  for  the  benefit  of  oi«diton^  snch  cicdi- 
tora—«8  are  t^e  defendants  in  this  case — can, 
upon  the  equity  side  the  conitt  ottadc  the 
unrecorded  mortgage  and  obtain  a.pnCerenoa 
over  It,  although  tbey  have  no  Hen  whatever 
upon  the  debtor's  property;  and  that  they  are 
not  "general  creditors,"  in  such  -a  senie  that 
tbey  cannot  attack  tbe  m(»tgage  without  first 
obtaining  a  lien,  by  legal  process  or  otherwise. 
If  this  is  80,  wl^  cannot  such  a  cteditor  who 
has  obtained  a  inortgage  lien  upon  tbe  proper- 
ty, and  possession  under  it  defend  against  a 
void  mortgage  without  resortjog  to  legal  proc- 
ess against  Uie  pn^rtyf  And  why  should 
he  be  compelled  to  relloqnish  bis  possesiuou 
under  such  mortgage  lien,  or  pay  the  amount 
of  a  void  mortgage?  In  my  opinion,  there  is 
no  equity  or  justice  in  tbe  plaintiff's  claim  in 
tbis  case,  and  no  law  tmder  which  he  can  en- 
force It. 

I  do  not  think  tbat  the  fact  that  the  defend- 
ants oblahied  tbeir  mortgage  after '  th^  mort- 
gage of  plaintiff's  testate  was  put  on  file  cuts 
any  figure  In  the  case.  The  mortgage  whs  a 
security  for  the  payment  of  the  debt,  against 
which  the  Bcvgi^  mortgaee  had  no  standing 
and  was  void,  ^lie  rights  of  defendants  were 
not  at  all  impaired  by  the  taking  oF  this  secur- 
ity, but  tbe  security  gave  them  a  lien  upon 
and  possession  of  the  property  out  of  which  to 
make  their  debt  If,  Instead  of  giving  Ibis 
mortgage,  the  debtors  bad  turned  out  to  tbcm 
enough  of  the  im>perty  to  pay  the  debt,  I  Ublnk 
no  one  would  seriously  contend  that  the  bolder 
of  this  void  mortgage  could  have  deraaudod 
the  goods  of  them,  and,  if  the  demand  was  re- 
fusea,  have  sued  them  io  trover  and  recovered, 
although  at  the  time  the  goods  were  so  turned 
out  to  defendants  the  mortgage  bad  been 
placed  of  record.  I  can  see  no  difference  In 
principle  In  the  two  cases. 

Bat  it  Is  farther  contended  that  In  taking 
this  mortgage  the  defendants  canceled  the  old 
indebtedness  under  which  they  might  have 
claimed  the  benefit  of  the  Statute,  and  with 
full  knowledge  of  the  Boreess  mortgage,  and 
its  Invalidity,  as  asainst  their  debt,  not  only  ex- 
tended the  time  of  payment  of  the  old  indebt- 
edness, but  made  a  new  oontraet  looking  to- 
wards further  dealings  with  Harris  &  Earpp, 
thereby  waiving  their  rights  under  the  Statute, 
and  deliberately  entering  into  another  contract, 
to  which  tbe  Statute  would  not  apply  to  give 
them  preference  to  the  BorgesB  mortgage;  that 
by  this  dealing  thc(y  elected  their  remedy,  and 
must  abide  by  such  electicm,  and  cannot  sell 
the  property  under  tbeir  mortgage,  and  also 
claim  as  creditOTS  without  notice.  It  does  not 
appear  by  tlie  record  that  the  taking  of  tbis 
mortgage  was  a  cancellation  or  extinguishment 
of  tbe  first  Indebtedness,  nor  can  there  be  any 
presumption  that  tbe  mortgage  and  notes  were 
taken  in  paymait  and  extinguishment  of  the 
original  indebtednen.  The  presumption  would 
be  that  they  were  taken  as  security  rather  thso 
in  payment  The  recital  in  the  mortgage,  also 
securing  indebtedness  that  might  be  credited 
thereafter,  cuts  no  fisure  In  tbe  case,  as  there 
were  no  subsequentowaHngs between  Harris  & 
Karpp  and  the  defendants.  The  mortgage  re- 
cites that  it  is  given  In  security  of  an  indebt- 
edness of  |3,693.S8,  which  is  the  exact  amount 
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ot  tbe  IndelitodMM  iaearred  betweeo  tbe  dates 
of  the  ezeentton  snd  titag  at  tbe  Bormt  oiort- 
gaxe.  Not  doee  Um  extenekm  of  tne  tjine  of 
pqymoit  of  UielndelrtedneBs  alter  tfae  rights  of 
Uw  defendants  as  aniost  the  Borgess  mortgage 
because  sach  ezteanoD  did  not  in  anr  vay  Im- 
pair the  security  of  Borgess.  or  hinder  him 
from  proceeding  to  enforce  iuoh  security,  the 
same  as  If  no  ezt«i^i(»i  had  beenTmnted  by 
defendants  In  the  payment  of  Uielr  dehi 
Furthermore,  part  ot  tbe  debt  was  made  pay- 
able on  demand,  and  the  mortgage  provided 
that,  in  default  of  the  payment  of  any  of  the 
indebtedoesa  at  the  day  named  for  its  payment, 
ibe  entire  amount  should  become  d  ue  and  pay- 
at  once;  and  U  would  seem  that  there  was 


really  no  extension,  and  the  only  thing  In  rieir 
and  accomplished  was  the  securing  of  defend- 
ants' claim  by  a*morU[age  lien,  which  would 
also  give  them  possession  of  the  property.  We 
think,  under  the  facts  as  stipulated,  the  de> 
fendants  were  enUtled  to  the  poosession  of  the- 
property  as  against  tbe  plaintiff,  and  to  make 
tiieir  claim  out  of  it  by  a  sale  of  the  property 
under  such  mortgage. 

l^judmntnt  tn/ovor  <^  th$  plaintiffi  it  rt- 
verted,  and  a  judgment  will  be  enterea  here  In 
favor  of  jthe  defendants  for  Uie  coats  01  both, 
courts. 

McGrath*  J.^  did  not  sit;  the  other  Jos- 
tices  concurred. 


GEORGIA  SUPREME  COURT. 


X.  O'CONNELL.  Fff.  in  JBrr., 

V. 

EAST  TENKES8EE,  VIRGINIA  ft  OSOR- 
GIAR.  GO. 

f.  -Ga.  ) 

*Whava  a  raUwnj^  ooMpnny  erects  an 
evbanknent  tar  Ita  track  alonip  the 
BULTgln  of  Sr  rlTer«  the  aooumulated  walets 
ot  which.  In  tlmee  of  flood,  bad  prevjously  es- 
caped OS  that  side,  It  beinv  lower  than  ttae  ottter, 
Init  wbleh  thereafter,  and  because  of  ttie  embank- 
numt,  overflowed  tbe  opposite  side  more  than  tt 
had  done  before,  and  thus  Injured  land  there 
situate,  tlie  ownw  has  a  rlg^t  of  action  against  the 
oompaoy ;  or\t,hy  the eiecdoa of  suob embuik- 
ment,  the  river  was  deflected  from  ha  natural 
course,  or  deposits  were  made  tberein  so  as  to 
mlse  1^  bottom,  and  from  either  of  these  caiues 
suob  land  was  Injured  "bj  the  river  when  swoUea, 
a  recovery  msy  be  bad  for  the  damajies  thereby 
oocaskmea. 

(May  27, 18W.) 
*Head  note  br  Urnpxnr,  J. 


Nom— Auts  vf  «acA  com  determine  rtpfita. 
Bach  ease  must  of  nooeaaJty  depend  largely  upon 
its  own  facta.  Even  In  those  States  where  the  cxim- 
moo  law  prevails  the  courts  hold  that  the  land- 
owner must  Improve  hia  properly  in  a  reasonable 
manner.  Hosber  v.  Kansas  City,  St  J.  ft  C.  B.  B. 
Co.  60  Ho.  3S9;  Abbott  v.  Kansas  City.  St  J.  &  C.  B. 
R.  Co.  88  Mo.  m-,  Pettlgrew  v.  Evanavllle. )«  Wis. 
39. 

But  persona  exercising  this  right  to  Improve  end 
ameliorate  tbe  oondttlon  of  their  own  land  must 
exerclw  ft  Id  a  careful  and  prudent  wa?.  Each 
proprietor.  In  suob  ease,  is  left  to  protect  bis  own 
IsndB  against  tbe  common  enemy  oC  all,  so  as  to 
uauae  no  unneoeeaary  tnooovenleDce  or  damaire  to 
plaintiff.  MoCormiolc  v.  Kansas  Ci^,  Bt.  J.  &  C  B. 
R.  Co.  57  Mo.  438.  See  also  Benson  v.  Chicago  ft  A. 
(t,Co.78Ho.G(U. 

ane  low  fmmriHna  In  Afferent  Stotes. 

Tn  some  of  the  States  the  doctrine  of  tbe  civil 
law  has  been  adopted  as  tfae  rule  of  deetoloc.  By 
that  law,  tbe  right  of  drainage  of  snrtaoe  waters, 
aa  between  owners  of  sdjaoent  landa  of  different 
Ovations,  to  governed  by  tfae  law  f>f  nature.  Tbe 
lower  proprietor  fa  twund  to  receive  the  watera 
whlah  naturally  flow  from  tbe  estate  above,  pro- 
vided the  mdustey  of  man  has  not  created  or  tn- 
13  L.  R.  Ai 


ERROR  to  Uie  Superior  Court  for  Bibb- 
County  to  review  a  judgment  overruling  a 
demurrer  to  tbe  complaint  in  an  action  brought 
to  recover  damages  for  lojurfes  to  plafniiff'a- 
property  alleged  to  have  resulted  from  de- 
fendant's neghgently  building  ad  embankment 
which  caused  the  waters  of  a  river  to  overflow 
plaintiff's  land.  Beteneti. 
The  facts  are  stated  tn  the  opinion. 
Mmra.  Chutin*  Onervy  *  HaJl  for  plain- 
tiff in  error.  , 

Mr.  AupiBtaa  O.  Bacon,  for  defendant 
in  error: 

It  ia  important  to  note  the  distioctioD  recof^- 
nized  by  all  courts  between  the  water  wilhitk. 
the  banks  of  a  natural  stream,  and  the  water 
which  in  times  of  freshets  overflows  the 
boundary  of  the  natural  and  ordinary  channel 
of  the  stream,  and  rests  or  flows  outside  such 
boundary  and  upon  the  lands  ad^ceot  thereto. 
Such  overflowing  water  upon  the  landa  oiitside- 
of  the  natural  banks  of  tbe  stream  recognized 
and  classed  as  surface  water,  Tlus  lecognitioor 
and  clasBiflcaticm  is  nnlfonn. 


creMed  the  servitude.  Corp.  Jur.  €lvi  8B,  title  a,. 
H  2-fi;  Donut  (Cuah.  ed.)  616;  Code  Xapoleooi  art. 

MO;  Code  Lonlstana,  art  056. 

'The  courts  of  Pennsylvania,  Illinois,  California 
and  Louisiana  have  adopted  this  rule,  and  It  baa 
been  referred  to  with  approval  by  the  courts  of 
Ohio  and  MlHBOUri.  Martin  v.  Riddle.  30  Fa.  415; 
Kanffman  v.  Oriesemer.  Id.  407;  Gillham  v.  Hadi> 
son  County  R.  Co.  48  DL  484t  OormJey  v.  Saoford.. 
net  III.  198;  Ogbum  v.fCoBDW,  46  Cal.  646;  Delaboua- 
saye  v.  Judloe.  IS  la.  Ann.  IK:  Hays  v.  &ar>>  1*  Ia.- 
861:  Butler  v.  Peek,  16  Ohio  St.  881;  Laumler  v^ 
Franoia,  S8  Mo.  181. 

On  tbe  other  hand,  the  courts  of  MafiBBChuaetts, 
New  Jersey,  New  Hamp^ire  and  WisoonalD  have 
rejected  tbe  doctrine  of  tbe  civil  law,  and  bold  that 
the  relation  of  dominant  and  servient  tenementa 
does  not  by  the  common  law  apt>ly  between  adjoin- 
ing lands  of  different  owners,  so  as  to  give  tfae 
upper  proprietor  tbe  legal  rfght  as  an  incident  of 
his  estate,  to  have  tbe  surfoee  water  tailing  on  hlm- 
land  disobarged  over  tbe  land  of  tbe  lower  peoprle^ 
tar,  although  It  naturally  finds  its  way  there:  auA 
that  the  lower  proprietor  may  lawfully,  for  tbe- 
improvement  of  hla  estate  and  In  the  course  of 
good  husbandry,  or  to  make  erections  thereon,  flU 
up  the  low  places  on  Us  land,  although  by  so  doiDg' 
b?  obstructs  or  prevents  tbe  surface  water  from 
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See  Shane  t  Kanaaa  City,  St.  J.  A  C.  B.  R. 
Co.  71  Ho.  288;  layUfr  v,  FUkat,  64  lod.  167; 
Broadbent  t.  BattUfbotham,  11  Exch.  603. 

The  dtstiDguiahing  principle  is  this:  Water 
raoDiDg  within  the  natural  baoks  of  a  stream 
is  known  as  a  Uving  stream,  to  the  equal  en- 
joyment of  which  all  penons  are  entitled 
tbroujch  whose  land  it  runs;  and  to  protection 
from  the  overflow  of  the  waters  of  which  all 
such  land-hoiders  are  entitled,  whether  canaed 
try  the  obstruction  or  diversion  of  the  same. 
On  the  other  band,  all  other  waters  from  rain, 
melted  mows,  mc,  wherever  fbundouislde  the 
natural  baolEs  of  a  stnam,  are  surface  water, 
to  be  abeohtteh  appropriated,  if  he  8CCS  fit.  by 
the  one  on  whose  land  it  is  found,  or,  If  he 
prefers,  to  be  fenced  out  or  embanked  against 
to  keep  it  off  his  land,  regarding  it  in  the  lan- 
gpage  of  Lord  Tent^«i  in  Mex  t.  Paghaai 
Cbnuv..  8  Bam.  Se  0.  8Bff,  as  "the  common 
enemy."  against  which  all  are  authorized  to 
protect  tbemselTes,  as  the  necessity  of  the  case 
may  require. 

On  this  distinaxdsbfQg  principle  rest  the 
▼axyiog  rulM  of  servitude  In  the  two  cases,  and 
from  which,  in  the  two  cases,  different  rights, 
obli^tions,  and  liabilities  necessarily  resulL 

Id  examining  into  the  nature  of  these  rights, 
obligations,  and  liabilities,  the  fact  must  not  be 
lost  sig^t  of  that  the  rule  establishing  the  same 
under  the  dvil  law  Is  very  different  from  that 
recognized  and  enforced  In' the  common  law. 

Id  PenDsylrania,  Ohio,  Illinds,  Louisiana, 
North  Carolina  and  Iowa  the  rule  of  the 
civil  law  has  been  followed. 

The  contention  that  the  landowners  on  the 
one  bank  owe  a  doty  or  obligation  to  the 
landowners  on  the  opposite  bank  as  respects 
the  fending  off  of  the  overflow  water,  is  based 
on  (be  I^al  maxim,  '*  Sie  uten  too  vt  alienttm 
noH  ladat."  This  maxim  is  found  of  force 
both  in  dvil  law  and  in  the  common  law;  but 
the  oonstmctimi  of  the  rule  in  the  former  sys- 
tem of  law  ia  very  dlflNent  from  that  which  is 
enforced  in  the  latter. 

The  construction  by  the  ciril  law  writers  and. 
conrta  ia  expressed  In' the  statement  of  the  rule 


by  Potbler  "Each  of  the  neighbon  may  do 
upon  his  heritage  what  seemeth  good  to  him, 
in  such  manner,  neverthelees,  tbat  h«  dotit  not 
injure  the  neighboring  heritus." 

Customs  of  Orleans,  diap.  18. 

Under  this  broad  construction  of  the  rule,  It 
may  be  generally  stated  that  under  tiie  civil 
law  any  act  is  unlawful  on  one  man's  land 
which  IS  injurious  to  anottier'a  land.  From 
this  rule  are  deduced  the  prindples  as  to  sur- 
face water:  Jlrtt,  that  the  upper  landowner 
cannot  divert  the  flow  of  surface  water  so  as 
to  depitve  the  lower  land-holder  of  the  right  to 
receive  It  In  its  natural  flow;  ieeond,  that  the 
lower  land- holder  cannot  embank  aMinst  It  so 
as  to  prevent  its  flowing  on  to  his  land  from 
the  upper  landown^;  and  HAiinf,  that  the  up- 
per landowner  cannot  by  any  change  or  use  of 
his  own  land  cause  siurface  water  to  flow  oa 
the  land  of  his  nd^bor  whoi  it  would  not 
otherwise  do  so. 

The  construction  of  the  maxim  by  the  com- 
mon-law  courts  is  very  different,  aad  the  rules 
deduced  therefrom  as  to  surface  water  are  In 
direct  (»nfllct  with  tiiose  of  the  dvil  law  above 
stated. 

See  ToM/ror  v.  Flektu,  64  lod.  167,  31  Am. 
fbeja.  114:  OAatfyld  v.  WUmin,  38  Vt.  4a. 

The  simple  fact  that  Injuiy  results  to  one 
does  Dot  give  a  right  of  action.  Such  injury 
to  be  actionable  must  result  from  the  violaflon 
of  some  right  existing  in  and  bdoaglag  to  the 
party  Injured. 

l/mitmg  the  inquiry  to  the  ease  of  the  erec- 
tion of  any  kind  of  straciure  by  one.  on  his 
own  land,  the  only  "legal  i^t"  whieh  can  so 
exist  In  another  as  to  make  Uiat  stmoture  un- 
lawful, is  some  easement  in  the  land,  to  the 
enjoyment  of  which  that  other  Is  entitied,  and 
through  the  interference  with  which.that  other 
recdves  injury  and  damage.  Upon  this  prin- 
dple  rests  the  common-law  doctrine  of  andent 
H^ts. 

See  Bradbee  >.  Londm,  S  Scott,  N.  B.  120; 
Partridge  v.  Seott,  8  Mees.  &  W.  890;  Wi/aU 
V.  Harriton,  3  .Barn.  &  Ad.  871,  876;  Brown 
V.  WindMor,  1  Cromp.  &  J.  20. 


pasrinj  thereon  ftom  the  premises  above,  to  the 
piiurr  or  ttie  upper  pnqirletcs.  Lutber  v,  Wliml- 
itnunet  Cb.>  <Xisb.  171;  Parks  v.  Newburyport,  10 
Qnr,  28;  Dickinson  v.  Worcester,  7  AUen,  19;  Qan- 
mm  V.  Hargadoo.  10  AUen.  106;  Bowlsbr  v.  Speer, 
31  N.  J.  L.  JtU:  Pettlgrew  v.  Evansrllto.  S8  Wta.  fSR; 
Hojrt  V.  Hndson.  27  Wis.  616;  Swett  v.  Catls,  SO  K. 

H.  ao. 

Emtbankment  nmit  not  oe«atfo»  fqjury  to  otAsra 

**  Whlkvtt  Is  true  that  a  riparian  owner  may  erect 
tnilwarto  to  protect  his  property  from  injurr  bjr 
the  stream,  yet  tbejr  caa  oa\y  do  Uito  when  Uean 
be  done  wttboat  Injury  to  others,  eJttaear  to  an  owner 
npoatlieopptjaltesldeof  or  to  those  above  or  betow 
Um  on  the  stream."  Wood.  Nuisances.  •  8G0,  dtlnc 
Gerrieb  v.  caouvh.  48  N.  H.  9,  where  the  defendant 
bad  aieoted  a  tireak-water  upon  his  bank  of  the 
river  to  protect  it  from  Injury  by  the  water,  but 
the  effect  of  this  was  to  throw  the  water  a^nat 
■DotIier*s  land,  so  tbat  In  hlffh  water  bis  land  was 
washed  away,  and  audi  taijuiy  was  held  actionable. 

is  Is  beU  by  ttte  Ohio  court  that "  a  railway  com- 
psny.  Uke  an  IndivMnal,  may,  on  bis  own  land, 
lawfully  out  a  new  obannel  for^  stream  of  water 
and  Sum  the  sticain  Into  snob  new  channel,  if 
ihcwig  ne  danger  Is  caased  to  anotiier;  but  wbeo 
13L.R.  A. 


It  BO  controls  and  dtteota  the  course  of  the  atrenm 
that  the  water  Is  thrown  across  the  old  channel 
and  «eahtst  and  upon  the  land  of  another,  and 
tdkereby  causes  damage  to  suob  otli«r,ti>e  oompany 
to  liable  for  suoh  damage.^'  Valley  B.  Oo.  v.  Trans. 
SWeetBep.8e8,«Ohlo8t.«SaL  .  , 

l%e  court  said  In  Llvlniaton  v.  XcDt^udd,  a 
Iowa,  172,  tbat  "the  rules  of  the  dvil  law,  ...  so 
far  as  they  deny  to  the  upper  owner  the  right  to 
collect  the  water  In  a  body,  or  pre6lplcate  It  in 
greatly  Increased  or  unnatural  quantltlee  upon  bis 
Delgbbor,  to  the  substantial  injury  of  the  latter,  4e 
deem  to  be  Jurt  and  equitable:  .  . .  and  to  this 
extent  It  Is  supported  by  the  weight  of  authority 
In  the  common-law  courts." 

The  law  reoogniaes  the  general  rule  that  caoh 
nakj  do  with  his  own  as  be  pteaseSi.bnt  It  also  reoog- 
Qlzes  the  qnallflcatlon  to  that  rule  that  each  should 
BO  use  hlg  own  as  not  to  injure  bis  neighbor.  Id. 
173. 

The  same  principle,  as  applied  to  the  obstructing 
of  a  flow  of  Burfaoe  water  from  the  dominant  to 
the  servient  eatate,  was  recoirnlKed  In  Drake  v. 
Cbioago,  U.I.&P.B.Oo.flSTowa.a03.  Bee  note*  to 
Jordan  V.  St.  Paul,  H.  *  H.  B.  Co.  (Minn.) «  L.  B.  A. 
SOi  Ualnes  v.  Hall  (Or.)  3  L.  B.  A.  0W. 
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TTpoo  ttilfl  same  principle  is  based  the  right 
of  one  Aan  to  baTe  bisbooaenutaiiied  Inland 
of  au  adjacent  landowner. 

See  Skuuetl  v.  JoUard,  died  in  Sdhmo»  t. 
Fiiiffwra  Ob.  4  Hnrist.  ft  N.  685;  .OUb  t. 
TAoradonni^,  3  Car.  &  K.  350. 

Tbe  cases  of  the  obstruction  of  lights  not 
socient,  and  of  the  ezcsTBtion  of  ground  up 
to  land  line,  thereby  causing  tbe  fall  of  a  bouse 
of  less  than  twenty  years'  standing,  furnish  il- 
lustraliona  of  tbe  familiar  priucipie  dofnawn 
ab»Que  injuria. 

UuinpkTie$  V.  Broaden,  12  Q.  B.  74S;  Tap- 
ling  V.  Jona,  11  H.  L.  Gas.  811. 

Where  one  man's  land  owes  a  legal  servitude 
to  another  man's  property,  that  nerritude  can- 
not be  interfered  with  by  the  owner  of  tbe 
land,  even  by  an  act  otherwise  lawful  In  Itself; 
and  if  such  servitude  is  iDt»{ered  with,  or  de- 
stroyed, liabiUty  arises  for  the  damage  oc- 
c*8 toned  thereby  to  the  other.  But,  unless 
there  is  such  servitude  due  to  another,  the 
owner  of  tbe  land  may  erect  tbereon  such 
structure,  lawful  in  itself,  which  be  may  deem 
to  bis  interest. 

This  proprietary  interest  of  one  man  in  the 
land  of  anoUier  is  "tbe  1^^  rl^t,"  wbicfa  tbe 
law  lequires  the  owner  of  land  to  so  regard 
that  it  uiall  not  be  Injured  or  destroyed  in  tbe 
use  of  inroperty  otherwise  tawfuL 

An  analysis  of  all  the  decisions  relative  to 
the  obstruction  of  streams  will  show  that  tbey 
necessarily  rest  on  this  rule  of  servitude,  cre- 
ating, 80  far  as  tbe  bed  of  Uie  stream  is  tsaa- 
cerned,  "tbe  legal  rights"  of  one  man  in  the 
land  of  another  man. 

The  low  grounds  adjacent  to  a  river,  but 
outside  of  its  well-defined  banks,  do  not  owe 
any  servitude  to  the  waters  resulting  from  rain, 
«tc.,  in  time  of  freshet,  which  do  not  flow 
within  such  banks,  but  whldi  are  found  on 
such  adjacent  lands. 

If  such  servitude  is  imposed  by  the  law,  it 
is  perpetual  in  its  obligations.  It  condemns 
these  lands  to  unending  slavery  as  the  re- 
ceptacle of  waste,  irregular,  useless  and  va- 
grant waters.  It  Is  a  lasting  prohibition  to 
tbe  improvement  and  utilizstioo  of  such 
lands.  It  extends  to  all  structures  oo  such 
lands,  and  to  any  change  In  Ae  lands  them- 
selves by  which  the  capadty  of  such  lands  to 
hold  tbe  water  will  be  decreased.  It  extends 
to  lands  in  the  city,  and  to  those  In  tbe  coun- 
try. On  tbe  border  of  the  river  no  factories 
or  mills  could  be  erected,  or  any  other  build- 
ing. In  tbe  cities  no  wharves  could  be  built, 
nor  cotdd  tbe  lands  ever  be  raised  by  fllliog  lo 
earth  so  that  tbe  same  could  be  useful  for 
ataeets,  stores,  and  dwellings.  The  inbabi- 
Unts  In  the  lower  [«rt  of  a  city  could  not  be 
protected  bv  levees  from  tbe  inundations 
which  woula  destroy  their  dwellings.  lo  tbe 
countrr  not  onlv  could  no  embankments  or 
leveei  be  xaise^  but  the  lowlands  and  marshes 
could  not  be  filled  up  and  made  valuable  for 
caltiTatioo. 

All  authorities  agree  that  tbe  principles  ap- 
plicable to  running  streams,  or  watercourses, 
«re  not  applicable  to  questions  affecting  mere 
surface  water — rain-water  or  melting  snow. 

Washb.  Easem.  p.  48i»;  Angell,  Watercourses, 
%  108  a;  Ptagg  v.  Woreater.  18  Gray.  601; 
J^rkt  T.  Ifetoburjfport^  10  Gray,  28;  Luih^r  v. 
38  L.  It  A. 


WiTtfiitimnet  Co.  9  Cush.  174;  SfelUtn  v.  West- 
em  B.  Corp.  4  Gray,  801;  Perrp  v.  Worcester. 
6  Gray,  546;  Gannon  v.  Bargadon.  10  AUen, 
10«:  doedaU  v.  Tuttie,  20  N.  Y.  459;  Hajft  v. 
Bvdam,  27  Wis.  656;  Sotcltbp  v.  Speer.  21  N. 
J.  L.  851;  Dickinson  v.  Woreater.  7  Allen,  19; 
Ghatfeldv.  Wilaon,  ^Yt.  49;  Sttett  v.  Cvita, 
SO  N.  H.  489,  9  Am.  R«^.  276;  MM  v.  Tou- 
man»,  60  Barb.  816;  We^^'  ^•^'^  Csaf. 
S.  Co.  58  Barb.  418. 

Tbe  rule  of  the  common  law  Is  that  do  legal 
right  of  any  kind  can  be  claimed,  jvre  nattira, 
in  tbe  flow  of  surface  water,  so  tbsA  neither  its 
retention,  diveruon,  nor  repnlsion  is  an  action- 
able injury,  even  though  damage  ensue. 

BowU^v.  apeer,  81  S.  J.  L.  851;  Taylor  v. 
FiekM,  64  Ind.  167,  31  Am.  Rep.  114;  Atehi- 
aon,  T.A8.  F.  R.  Go.  v.  Bamjner.  22  Kan.  76S, 
81  Am.  Rep.  216;  OiHa  v.  WiUiams,  25  Kan. 
214,  87  Am.  Rep.  241;  Oreairex  t.  Hafftcartl, 
8  Ezch.  291 ;  Bauttron  v.  Taylor.  11  Excb.  »69; 
Broadbent  v.  Samri>otham,  11  Ezch.  60:i;  i>iab- 
inaon  v.  Worcester,  7  Allen,  19;  Parks-v.  Ntw- 
buryporl,  10  Gray,  28;  Luther  v.  Winnittmmet 
Co.  9  Gush.  171;  Atltley  v.  WolcoU.  U  Cuab. 
192;  8ki*id$  v.  Arndt,  4CN.  J.  Eq.  284. 

BoUt  by  tbe  civil  law  and  the  common  law 
it  is  unlawful  for  one  to  collect  surface  water 
into  ditches,  sewcA,  etc.,  and  in  this  concen- 
trated form  discharge  Iton  the  lower  landowner. 

Goldsmith  v.  Eisas,  58  Ga.  186. 

But  this  rule  does  not  in  any  manner  conflict 
with  tbe  general  rale  governing  surface  water 
and  the  ww  thereof.  This  gabefal  rule  is  rec- 
ognized in  Geoi^ia. 

Ptiinizy  V.  Avgtista  City' Council,  47  Ga.  260. 

Tbere'  being  no  servitude  due  by  tbe  lowlands 
of  a  river  to  the  overflow  vraters  of  a  freshet 
from  excessive  rains,  etc.,  tbere  is  no  "legal 
right"  in  the  owners  on  the  opposite  side  of  the 
river  which  is  violated  when  such  overflow 
waters  are  fended  off  from  such  lowlands,  and 
in  consequence  no  right  of  action  for  any  sup- 
posed or  real  Injury  resulting  therefrom.  If 
tbere  is  any  such  actual  injury  it  is  damnum 
abWM  itnuria. 

Tha%  the  rule  of  tbe  civil  law  is  otherwise  is 
indisputable,  but  the  common  Uw  Is  tbe  law  of 
Georgia. 

One  <riF  the  strongest  cases  maintaining  tbe 
rule  of  tbe  civil  law,  BAane  v.  Kansas  City.  St. 
J.  A  a  B.  B.  Co.  71  Mo.  287, 86  Am.  Rep.  480,  is 
overruled  in  Abbott  v.  Eansas  City,  St.  J.  A  C. 
B.  R.  Co.  88  Mo.  371.  See  also  UaHin  v.  Jett, 
13  La.  608;  Soioersy.  Sbiff,  15  La.  Ann.  900. 

In  tbe  case  before  tbe  court  there  is  no  pond- 
ing of  water  on  tbe  same  side  of  tbe  abream. 
ana  the  effect  of  the  embankment  complatned 
of  Is  to  turn  the  overflow  water  into  tbe  chan* 
net  of  the  stream.   This  it  is  legitimate  to  do. 

Slattr  T.  Fox,  5  Hun,  544;  Hairding  v.  Whii- 
my,  40  Ind.  879;  Whtderv.  Woreestsr.  10  Al- 
len, 691. 

Xtampkin,  J.,  delivered  tbe  opinion  of  the 
court: 

The  precise  question  in  this  case  is  whether 
tbe  owner  of  land  on  tbe  bank  of  a  river  can 
without  liability  erect  on  bis  own  land  an  em- 
bankment which  increases  tbe  overflow  in 
times  of  flood  upen  the  lands  of  the  opposite 
proprietor,  to  the  injury  thereof;  or  is  there 
any  duty  tar  eadi  owner  to  receive  upon  his 
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Isnd  Uw  dian  ■Ilotted  Itliy  Dotare'of  tbeflood- 
waten  tbe  river?  It  ts  oonteoded  by  de- 
fradant's  counsel  that  the  overflow  from  a 
river  in  tinoe  of  flood  or  freshet  is  surface 
water,  against  which,  by  the  commoD  law,  a 
man  may  {Motect  himself  without  regard  to  tbe 
conFeqoences  to  his  neighbor.  I&ay  cases 
cited  by  him  make  a  distioction  between  tbe 
common  law  and  the  civil  law  as  to  surface 
water:  the  former  aUowiog  the  landowner  to 
dispose  of  it  in  any  way,  the  latter  restraining 
him  from  so  u«Qg  it  as  to  Injure  his  neighbor's 
tPnemenL  There  is  authority  to  show  that 
there  is  no  diflerence  between  the  common  and 
the  civil  law  in  this  respect,  but  that  the  com- 
mon follows  tbe  civil  law.  OUtiam  v.  Maditon 
Cmtn^  A  Cto.  49  III  484;  G^mleg  v.  Saufbrd, 
53  III.  1S9;  and  tbe  able  opinion  in  ifoj^d  v. 
ConkUn,  54  Mich.  S88. 

There  is  much  conflict  in'lbe  American  cases 
<Wasbb.  Easem.  p.  48S,  *353  et  aeq.),  the  ma- 
jority of  the  States  seeming  to  follow  tbe  eo- 
caTled  "civil-law  rule."  Thus  it  is  material  to 
(xwrider  whether  the  overflow,  as  above  stated, 
ia  properly  classed  with  aarnce  water.  This 
depends  upon  tbe  onoflguration  of  the  country, 
and  the  relative  podUoo  of  tbe  water  after  it 
has  gone  beyona  the  usual  channel.  If  tbe 
flood-water  becomes  severed  from  the  main 
current  or  leaves  the  stream,  never  to  return, 
and  siireidi  oat  over  the  lower  ground,  it  has 
become  snifaoe  water;  but  if  It  forms  a  con- 
tinnoiia  body  with  the  water  flowing  in  the  or- 
diaaiy  channel,  or  if  it  departs  from  such  chan- 
nel animo  Tecertendi,  presently  to  return,  as  by 
tbe  recession  of  tbe  waters,  it  Is  to  be  regarded 
as  still  a  part  of  tbe  river.  The  identity  of  a 
river  docs  not  depend  npon  the  volume  of 
water  wbicb  may  happen  to  flow  down  its 
course  at  any  particular  season.  The  authori- 
ties bold  that  a  stream  may  be  wholly  dry  at 
times  without  losing  the  character  of  a  waters 
course.  So,  on  tbe  other  tiand,  it  may  have  a 
"flood  channel,"  to  retain  tbe  surplus  waters 
until  they  can  be  discharged  by  the  natural 
flow.  Tbe  low  places  on  a  river  act  as  natural 
naf^-valves  in  timet  of  freshet;  and  the  de- 
fendant claims  tbe  right  to  Mop  up  one  of 
these  without  liability  for  ensuing  damage. 

The  English  cases  on  tbe  question  nre  not 
□Qro«roas.  though  from  tbedeclflloos  and  dicta 
of  tbe  judges  tbe  law  appears  to  be  well  under- 
stood and  settled.  In  Bcz  v.  Pagham  Comra., 
8  Bun.  &  C.  865,  It  was  held  that  an  owner  of 
land  on  the  seashore  could  erect  worka  to  pro- 
tect bis  land  from  encroachments  by  the  sea. 
without  liability  for  damage  inflicted  on  his 
neighbor.  The  sea  was  called  a  ''common 
enemy,"  against  which  each  might  fortify  at 

win. 

Itappearedin  Rexv.  TrafmL  1  Bam.  &  Ad. 
874,  that  a  canal  had  been  bnUt  authority 
of  Parliament,  and  carried  across  a  river  and 
tbe  adjoining  valley  by  means  of  an  aqueduct 
and  an  embankment  containing  several  arcbes. 
A  bmok  fell  into  tbe  river  above  its  point  of 
intersectioD  with  the  canal.  In  times  of  flood 
tbe  water,  which  was  then  penned  back  into  Uie 
brook,  overflowed  its  banks,  and  was  carried, 
by  the  natural  level  of  tbe  country,  through  tbe 
arches  into  the  river,  doing  much  mischief  to 
tbe  lands  over  which  it  paued.  The  aqueduct 
wsft  mifllcieotly  wide  for  the  paaaage  of  Um  river 
]3  L.  R.  A. 


at  all  tfauea  bnt  tbosa  of  high  flood.  The  oc- 
cupiers of  tbe  injured  lands  adjoiniog  the  river 
and  brook,  for  the  protection  thoeof,  erected 
banks  (called  "  fenders"),  so  as  to  prevent  tbe 
flood-water  from  escaping;  consequently  the 
water,  in  time  of  flood,  came  down  in  so  large 
a  body  against  the  aqueduct  and  canal  as  to 
endanger  tbem,  and  obstruct  the  navigation. 
The  fenders  were  not  unnecessarily  high,  and 
without  them  many  hundred  acres  of  land 
would  be  exposed  to  inundation.  It  was  held 
that  tbe  defendants  were  not  Justifled,  under 
these  circumstances.  In  altering  for  their  own 
benefit  the  course  in  wbich  the  flood-water  had 
been  accustomed  to  run;  that  there  was  no  dif- 
ference in  this  respect  between  flood-water  and 
an  ordinary  stieBm;  that  an  action  woald  have 
lain  at  the  suit  of  an  Individnal;  and.  conse- 
quently, that  an  indictment  lay  where  tbe  act 
affected  tbe  public.  The  conviction  wss  ac- 
cordingly sustained.  Tbe  doctrine  of  Bex  v. 
Pagham  CmtiTt.,  supra,  was  sought  to  he  ex- 
tended to  tbiscase,  butTenterden.  CA.  J.,  who 
bad  rendered  tbe  dedsioatln  that  case,  said: 
"  It  has  long  been  established  that  the  ordinary 
course  of  water  cannot  be  lawfully  changed  or 
obstructed  for  the  benefit  of  one  class  of  per- 
sons, to  tbe  injury  of  another.  Unless,  there- 
fore, a  sound  distinction  can  be  made  between 
the  ordinary  course  of  water  flowing  In  a 
bounded  channel  at  alt  usual  seasons,  and  the 
extraordinary  course  wbidi  its  superabundant 
quantity  has  been  acctistomed  to  take  at  partic- 
ular seaaons,  tbe  creation  tCUd  roniinuance  of 
these  fenders  cannot  be  justified.  No  case  was 
cited  or  has  been  fouud  that  will  support  such 
a  distinction.  The  Pagham  Case  ...  is  of  a 
very  different  kind.  ...  In  tbe  one  case  tbe 
water  is  prevented  from  coming  where,  within 
time  of  memory  at  least,  it  never  had  come;  in 
tbe  other  it  is  prevented  from  passing  in  tha 
wav  in  wbicb.  when  the  occnsion  happened,  it 
bad  been  always  accustomed  to  pass."  This 
seems  to  be  an  authoritative  enunciation  of  tbe 
common  law.  Mensdet  v,  Breadalbane,  SBIigh, 
N.  8.  414,  is  directlv  in  point,  but  wasxleter- 
mined  by  the  law  <n  Scotland.  Yet  the  Lord 
Chancellor  said:  *'IC  is  clear  beyond  the  pos- 
sibility of  a  doubt  that  by  tbe  law  of  Englsnd 
sucb  an  operation  could  not  be  carried  on.  Tbe 
old  course  of  the  flood  stream  being  tCUm^ 
certain  lands,  it  is  not  competent  for  tbe  pro- 
prietors of  those  lands  to  obstruct  that  old 
course  by  a  sort  of  new  water-way,  to  the  prej- 
udice of  tbe  proprietor  on  tbe  othor  sfde."  In 
Atty-Qen.  v.  TjmsdaU,  L.  R.  7  Eq.  387,  20  L. 
T.  N.  8.  64,  it  was  attempted  to  extend  the  sea. 
doctrine  to  the  case  of  a  tidal  river,  but  Viea- 
Chaneeilor  Halins  refused  to  so  extend  it  on  the 
authority  of  Mefisia  v.  Breadalbatu,  supra, 
saying  that  Lard  Eldoo  put  that  rase  upon  tbe 
general  law  of  Eo^aod.  In  Matan  v.  8irew»~ 
bury  d  H.  R.  Co.,  L.  B.  6  Q.  B.  581,  we  find  a 
dictum  by  Blackburn,  J.,  asfollows:  "Before 
tbe  canal  was  made,  the  person  whose  estate  the 
plaintiff  now  has,  bad  tbe  ordinary  rights  and 
liabilitiee  of  a  riparian  owner  on  tbe  banks  of 
a  natural  stream.  He  was  entitled  to  bave  the 
water  flow  to  bim  in  its  natural  state,  so  far  aa 
that  wasa  benefit,— as,  forlnstance,  totum  bis 
mill,  or  water  bis  cattle;  and  be  was  bound-ta 
submit  to  receive  tbe  water,  so  far  as  it  was  a; 
nuisance,  as  by  its  tendency  to  flood  bis  lands:'*' 
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Laarenee  t,  O'rait  ITeaffm  £.  Cb.,  4  Eng.  L.  ft 
£q.  965.  16  Q.  B.  648,  is  considerablj  Id  point. 
A  rsilvav  was  constructed  across  certaia  low 
lands  adjoining  a  river,  over  whicti  the  flood- 
waters  used  to  spread  themselves.  These  low 
lands  were  wparated  from  the  plaintifl's  lands 
by  a  bank,  oonslraeted  under  certain  Drainage 
Acts,  which  protected  the  plaintifTi  lands  (rom 
floods.  By  the  construction  of  the  railway  the 
flood-waters  could  not  spread  themselves  as 
formerly,  but  were  penned  up  and  flowed  over 
the  bank  upon  the  plaintifl's  lands.  It  was  beld 
that  an  action  would  lie  against  the  company 
for  the  Injury.  Patteson, said:  "nima 
fade  this  would  give  the  plaintiff  a  cause  of 
acttoD,  and  the  question  is  whether  the  com- 
pany are  [ffotectea  by  their  sot;"  a  question 
which  cannot  arise  in  our  law.  In  connection 
with  the  cases  of  Sex  v.  TVafford  and  Laxerenu 
T.  Ortat  Watem  B.  Oo.,  tupra.  It  must  be  borne 
in  mind  that  the  first  obstruction  of  the  flood- 
waters  tberementioned  la.  In  England,  justlfled 
by  tbe  statute  anthoriring  it,  and  tooefore 
stands  on  much  the  same  footing  as  a  natural 
obstruction;  b^t  the  liablllLyof  the  other  party, 
who  erected  the  second  obstruction  without 
statute  aufborltv,  springs  from  tbe  common 
law.  No  English  authority  has  been  found  to 
cootrov6rt  these  principles,  but  the  text-writers 
recogniae  thetn  as  settlod  law.  Woolr.  Waters. 
218  (78  Law  Lib.  813);  Cfrabb,  Real  Prop.  430 
^  Law  Lib.  263);  Michael  &  W.  Gas.  ft  Water 
(London  ed.  18B^,  pp.  818,  214.  666;  Angell. 
Watercourses,  g§*8S8,  Wi;  Cknild,  Waters, 
160.  S09. 

In  gnrapiDg  the  American  cawi,  tboee  tend- 
ing to  sustain  the  ocwtentioo  of  the  defendant 
In  error  will  flrst  be  stated.  Taylor  v.  Fickaa, 
64  Ind.  1674  was  much  relied  upon.  There  the 
Injury  was  caused  by.  the  obstruction  of  the 
passage  of  driftwood,  both  owners  being  on  the 
same  side  of  the  river,  and  the  lower  owner 
having  planted  a  row  of  treee  along  tbe  dividing 
line.  The  opinion,  it  is  true,  treats  overflow  in 
flood'times  as  surface  water,  but  it  will  be  no- 
ticed that  nothing  is  said  or  decided  about 
«haDging  the  course  of  the  water.  The  facts 
are  obviously  different  from  those  in  the  present 
<»9e.  In  Giww  *  F.  B.  Oo.  v.  Stettnt.  78  Ind. 
278,  the  plaintiff's  land  was  between  the  river 
and  Uie  railroad  embankment.  The  overflow 
is  tieated  as  aurfuce  water,  and  the  road  held 
not  liable;  but  It  would  se«ra  that  Oie  water 
doing  the  daraaiB:e  had  left  the  river,  never  to 
return.  Sfiel&yvilU  <fc  V.  Tump.  Co.  v.  Green, 
99  Ind.  205.  follows  the  last  case.  The  turn- 
pike was  flooded  because  of  an  embankment 
erected  by  Oreen  to  protect  his  land  from  over- 
flow, both  parties  being  on  the  same  aide.  It 
-was  held  that  the  company  could  not  recover. 
But  note  that  the  court  adverts  to  the  fact  that 
the  company  did  not  own  tbe  fxA\  over  wbich 
tbe  pike  ran.  but  mereW  had  an  easement 
therein.  MeCormick  v.  Kaneat  City,  St.  J.  dk 
€.  B.  B.  Co.,  57  Mo.  488,  ran  also  bedislin- 
gutshed.  Here  tbe  overflowing  water  left  the 
atream  permanently,  and  entered  a  pond 
formed  theret^  and  by  other  surface  water,  the 
draining  of  which  pond  caused  Uw  Injury  sued 
for. 

Id  Shane  v,  Kaium  City.  St.  J.  *  C.  B.  B. 
Co..  71  Mo.  288,  the  overflow  Is  apparently 
treated  as  surface  water,  although  it  luut  a  way, 
13L.R.A. 


through  a  slouch,  back  Into  the  stream.  Bat 
the  court  apphed  the  civil  law,  and  held  the 
railroad  liable.  This  case,  tog^er  with  that 
of  MeCormick  v.  Kaiuat  City,  8t.  J.  ds  0.  B. 
R.Oo.,'JO  Mo.  859.  is  overruled,  In  so  far  as  the 
civil  law  was  followed,  br  JMoU  r.  Sanmts 
City,  8t.J.  A  Ob.,  88 Mo. 271,90 Am. 

ft  Eng.  R.  R.  Cas.  108,  and  the  common  law 
as  to  surface  water  retomed  to.  In  this  last 
case  it  is  said  that  tbe  court  in  the  Shane  Gate 
treated  the  overflow  as  part  of  the  stream,  and, 
therefore,  that  tbe  decision  was  correct  on 
common-law  principles.  In  the  Abbott  Cam, 
the  court  expressly  assumes  the  waters  to  be 
surface  waters.  It  seems  they  escaped  from 
the  bed  of  the  creek,  and  flowed  over  the  lands 
without  any  return.  Lamb  v.  Reclamation 
Diet.  No.  108,  78  Cal.  125,  is  not  much  in  point. 
Tbe  defendant  was  a  public  corporation  for  the 
purpose  of  reclaiming  the  low  lands  protected 
by  the  embnakment,  which  closed  up  a  slough 
through  which  an  Inconsiderable  part  of  the 
flood-waters  escaped  into  a  natural  baain.  The 
plaintiff's  land  lay  two  miles  below,  on  the  op- 
posite side.  The  court  applied  the  sea  doctrine 
of  the  common  law,  and  held  the  company  not 
liable;  but  the  decision  is  mainly  rested  oo 
another  ^und,  namely,  that  tbe  corporation 
was  not  liable  as  for  exercising  the  right  of  em- 
inent domain;  and  in  View  also  of  the  concur- 
ring opinions,  the  case  is  weakoo  the  question 
involved  in  the  case  at  bar.  See  below  for  an 
earlier  decision  by  the  same  court,  looking 
anotber  way,  not  noticed  in  the  case  above. 

In  Boom  r.  Det  Moina,  62  Iowa,  826,  the 
ptalntifrt  land  was  between  the  river  aqd  tbe 
embankment,  and  it  was  held  that  the  plaintiff 
bad  00  right  to  have  tbe  flood-waters  from  the 
river  pass  over  his  land  oo  to  that  of  another, 
although  they  finally  joined  the  river  aeaio  at 
a  point  further  down.  At  first  view,  Moyer  v. 
New  York  Cent.  AH.  R.  B.  Co..98  N.  Y.  351, 
seems  to  support  the  defendants  position;  but 
a  close  examination  shows  otherwise.  The 
complaint  averred  that  tbe  damage  was  caused 
by  the  railKMid  building  an  embankment  on 
the  opposite  side  of  tbe  river.  Evidence  was 
offered  and  objected  to,  to  show  damage 
caused  by  raising  the  tracks.  It  was  admitted, 
the  railroad  excepting.  The  referee  incinded 
in  his  finding  for  tbe  plslntiff  tbe  damages 
caused  by  rauicg  the  trades,  as  to  which  the 
compl^nt  alleged  notbing,  thus  tainting  the 
whole  finding  with  illegHlity.  Tbe  judgment 
waa  reversed  for  the  error  Id  admitting  said 
evidence  and  in  said  finding.  The  court  says 
the  defendant,  as  a  matter  of  law,  would  not 
be  liable  for  consequential  damages  caused  by 
the  raising  of  the  embankment  on  tbe  com- 
pany's own  land  In  a  proper  and  workmac-Hke 
manner,  fnting  Bellinger  v.  Neai  York  Cent.  B. 
Co.,  28  in.  T.  47.  This  case  bases  the  freedom 
from  liability  upon  the  legislative  authority, 
but  concedes  that  a  private  individual  would 
be  liable  under  tbe  same  conditions.  In  our 
law  the  railroad  occupies  no  better  posltlott  tn 
this  respect  than  the  private  indlvlduaL 

Now  will  be  stated  tbe  American  cases  going 
to  show  that  the  defendant  is  liable  if  it  has 
erected  the  obstruction  to  the  flood-watera  of 
tbe  river,  as  complained  of  In  this  case.  The 
surplus  waters  do  not  cease  to  be  a  part  of  the 
river  when  they  spread  over  the  adjacent  low 
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groundi,  withont  wetl-defioed  banks  or  cban 
Ml,  to  long  as  they  form  with  it  one  body  of 
utter,  ereotoally  to  be  discharged  through  the 
cbaooel  proper.  Tbiu  it  is  held,  where  the 
waters  of  a  stream  disperse  tbemaelves  over 
low  f^ond.  without  any  well-marked  course, 
bat  gather  up  lower  down  into  a  defined  cban- 
oel.  they  are  not  surface  water  while  in  tbe 
dispersed  state,  and  interference  with  them  tben 
gives  the  iojured  party  a  right  of  action.  Ma- 
<Kmber  v.  Uodfrey,  108  Mass.  319;  GiUett  v. 
John$OH.  80  CoDO.  160;  Briteoe  r.  Drought.  11 
It.  C.  L.  250;  Wett  v.  Tat/lor,  16  Or.  166. 
But  If  it  were  conceded  that  tbe  overflow  is 
sarfaoe  water,  it  would  certainly  cease  to  be 
sBch  when  turned  back  into  the  stream  the 
defendant's  obstruction.  BuVent  v.  OJiieago, 
KLdsP.  KCo.  74  Iowa,  659;  Moore  v.  GM- 
€ago.  B.  ds  Q.  R.  Oo.  7S  Iowa,  268;  Jone$  v. 
Bxnn<nan,  55  Mo.  463;  Mimatippi  db  T.  R.  Co. 
V.  Archibald.  S7  Mlas.  88.  Under  these  au- 
thorities, this  declaration  might  be  sastalned 
as  complaining  that  the  defendant  prevented 
tbe  flood-waters  from  becomfog  surface  waters, 
and  threw  them  back  across  tbe  river  upon 
plaintiff's  land.  See,  further,  as  to  surface 
water,  17  Cent  L.  J.  42,  62;  Angell,  Waler- 
coorses,  §  108a  et  teq. ;  Gould,  Waters,  g  368  ^ 
mq.  But  it  ia  not  necessary  to  take  this  view,  ae 
the  f<rflo  wing  authorities  show  tbe  defendant  to 
be  liable  under  the  alleged  facts:  Where  tbe 
effect  of  Uie  defendant's  dike  was  to  retain  on 
tbe  land  of  tbe  plaintiff  flood<waters  from  the 
river  longer  than  tbev  would  otherwise  remain, 
tbe  injury  was  held  actionable,  and  the  de- 
■mrer  overruled.  Montgomery  y.  Locke  (CtiX.) 
U  Pac  Rep.  874.  Where,  in  a  freshet,  tbe 
stmm  broke  over  one  of  its  banks,  carrying  a 
part  of  it  awav,  it  was  held  that  the  owner 
might  replace  the  bank  with  a  dam,  provided 
be  did  not  build  higher  than  tbe  origfoal 
bank,  or  otherwise  cause  the  water  to  flow  dif- 
ferently from  the  natural  flow.  PUree  t.  JE7n- 
lug,  69  Barb.  56. 

"  It  fa  well  settled  that  every  person  through 
whose  land  a  stream  of  water  flows  may  con- 
struct embankmehts  and  other  guards  on  the 
bank  to  prevent  tbe  stream  washing  the  bank 
awa^,  and  overflowing  and  injuriae  his  land. 
Bot  in  doing  this  he  must  be  careful  so  to  con- 
struct them  as  not  to  throw  the  water  upon  his 


Barb.  418.  Here  ia  no  distinction  in  principle 
or  authority  between  obstructing  the  flow  of  a 
stream  at  its  ordinary  level  and  In  time  of 
flood.  Atrtoeff  v.  Eobton,  IS  Gratt.  8£2. 
This  case  is  in  pc^nt,  and  holds  tbe  defendant 
UaUe.  Another  case  In  point  is  Orawfcrd  t. 
Banbo,  44  Ohio  St.  279. 4  West.  Rep.  446, 
holding  that  flood-water  Is  not  surface  water, 
and  that  interference  therewith  gives  a  right  of 
sctioo.  So  Byrne  v.  Minneapotit  A  St.  L.  R. 
Co.,  88  Minn.  3tS,  holds  that  overflow  in  times 
«f  biih  water  is  not  surface  water,  and  tbe 
nihoad  is  liable  for  obstruction  of  such  water 
by  an  emtMnkmeot  erected  on  Its  own  land. 
See  also  Rau  r.  Minneaota  VaiUy  R.  Oo. 
Mma.  442  ((^1.  407),  where  the  railroad  made 
ta  extenaive  excavation  oo  its  own  land,  into 
which  overflow  waters  from  tbe  MiRsissippi 
Kver  entered,  to  tbe  daoiage  of  u  adjotnfng 


owner.  The  rathoad  was  liable:  OSnrM  v. 
Ohvgh,  48  N.  H.  9,  97  Am.  Dee.  561,  and 
note$,  and  TutMUf-Seatt,  48  Yt.  626,  seem 
not  to  involve  the  question  as  tts  the  action  of 
the  water  in  times  of  flood,  but  are  adverse  to 
defendant  as  far  as  they  go. 

In  OarrigerT.  East  Tennenee.V.  SQ.  R.  Oo.. 
7  Lea,  888,  the  railroad  embankment  did  not 
affect  tbe  usual  4ow  of  the  streams,  but  ob- 
structed the  flood  channel,  and  threw  the  ex- 
cessive waters  upon  tbe  plaintiff's  lands.  This 
same  defendant  contended  that  they  were  sur- 
face waters,  which  It  bad  a  right  to  obstruct. 
Tbe  trial  court  gave  judgment  for  the  defend- 
ant, holding  "Uiat  the  overflow  la  quotfon 
resulted  from  accamulationa  of  surfaee  water 
caused  by  extraordinary  ratoa,  and  that  tbe 
taw  relating  to  surface  water,  and  not  that  of 
running  streama,  governs  the  case."  The 
supreme  court  eald:  "  Tbe  question  to  be 
determined  is,  la-thfs  such  aurfabe  water  as  to 
relieve  tbe  defendant?  .  .  .  Tbe  aprii^ 
and  their  brancbes  an  Bever>-faiKng,  ina  flow 
off  in  a  northward  direetloti  towards  the 
farm  of  plaintiff.  In  ordinary  times  they  flnd 
outlets  through  the  oaveras  or  sinks  io  tbe 
earth.  In*  extraordinary  times  tbeir  volumes 
are  too  great  lot  the  uaual  place  of  discharge. 
These  springs  and  branches  are  sometimes 
large  and  sometimes  small;  still  tbey  are  tbe 
same  springs  and  branches,  requiring,  aa  all 
running  streams  do,  aometimea  leas  and  at 
other  times  more  surface  for  tbeir  escape.  .  .  . 
If  the  embankment  had  been  eredted  in  a  val- 
ley, near  a  low  bank  of  tbe  river,  which  over- 
flowed at  high  tide,  but  escaped  in  one  pas- 
sage, so  as  not  to  materially  injure  adjoining 
lands,  but,  if  obstructed  by  tbe  embankmeo^ 
would  overflow  and  damage,  as  in  tUa  eaaa. 
we  think  it  would  not  be  mslsted  that  It  vnu 
not  obligatory  on  the  defendant  to  build  a  cul- 
vert to  prevent  damage  that  must  certainly 
come  with  tbe  high  tide.  Is  there  a  difference 
in  reason  as  to  the  case  put  and  tbe  one  at  bavf 
We  think  not.  While  they  mav  not  be  k> 
frequent,  the  overflows  from  tike  branobes  are 
as  certain  as  those  from  the  river;  one  Is  as  cer- 
tainly a  constant  ranning  stream  as  the  other. 
.  .  .  It  is  no  defense  for  it  to  sav  that  it  was 
only  in  extraordinary  times  the  injuries  now 
complained  of  could  result.  Tbe  rises  In  tbe 
waters  had  for  all  time  occDrred  at  Intervak 
before  the  building  of  Ae  road,  and  It  waa  to 
be  conclusively  presumed  they  would  oocur 
afterwards  from  simitar  causes,"  Tli«  court 
entered  judgment  for  tbe  plaintiff.  This  is  a 
stronger  case  than  the  one  now  to  t>e  decided. 

Counsel  for  defendant  ably  and  strenuously 
insist  that  tbe  eommon,  and  not  the  civil,  taw 
be  applied  to  this  case.  "Hie  above  authorities 
prove  that  tbe  common  law  does  not  regard 
the  waters  here  complained  of  as  mere  surface 
water,  but  as  a  part  of  the  river.  Tbe  civil 
law  might  t>e  more  favorable  to  tbe  defendant'a 
case,  for  It  seems  to  regard  the  flood-waters  of 
a  river  as  a  common  enemv,  against  Wbitdt 
each  riparian  owner  may  build  defenses  with 
impunity.  MaShot  v.  Puoh,  80  La.  Ann.  1869, 
citing  authorities.  Tbe  defendant  also  clatma 
that  the  question  Is  settJed  by  an  Act  of  the 
Legislature,  and  cites  section  2283  of  the  Code. 
That  section  says:  "All  persons  owning,  or 
who  may  hereafter  own,  lands  on  any  water- 
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eoUrfics  fa)  this' State,  are  authorized  and  em- 
powered to  ditch  aod  embank  their  lands,  so 
as  to  protect  the  same  from  fresbets  and  over- 
flows in  said  watercourses;  provided,  always, 
ttiat  the  said  ditching  and  embankiDg  does  not 
divert  B^d  watercourse  from  its  ordinary  chan- 
nel; but  nothing  diall  be  ao  construed  as  to 
prevent  the  owners  of  land  from  diverting  un- 
navigable  watercourses  through  tbeir  own 
lands."  This  contentioo  may  he  answered  in 
three  ways:  Firai.  The  declaration  In  this 
esse  dtstiDcily  alleges  that  the  defendant  did 
divert  the  river  from  its  ordinary  channel,  for 
which  act  the  Statute  affords  no  shadow  of 
protection,  Seawdty.  The  allegations  of  the 
declaralion  do  not  show  that  defendant  em- 
banked its  land  "so  as  to  protect  the  same," 
but  (wnstrucled  an  embankment  on  which  to 
lay  ite  track,  without  regard  to  any  conse- 
quences of  beaefit  or  injury  to  the  contiguous 
country.  3%irdlj/.  The  construction  long 
ago  and  repeatedly  put  bjr  this  court  on  the 
last  part  of  the  section,  which  says,  "Nothing 
shall  besocoDstrued  as  to  prevent  the  owners 
of  land  from  diverting  uonavigable  water- 
courses through  tbeir  own  lands,  necessitates 
the  conclusion  that  this  whole  Statute  is  not 
alterative,  but  only  declaratory,  of  the  com- 
mon law.  In  other  words,  the  Legislature  did 
not  intend  to  give  riparian  owners  the  privilege 
of  ditching  or  embanking  their  lands,  or  of  di- 
.vertiog  uonavigahle  watercourses,  so  as  to  in- 
jure neighboring  proprietors,  without  liability 
therefor.  Indeed,  the  power  of  the  Xjegisla- 
tare  ao  to  alter  the  common  law  Is  expressly 
denied  in  Penoiu  v.  BiU,  83  Ga.  Supp.  148. 
And  in  Che^  t.  DanieUy,  80  Oa.  118,  the 
same  view  is  taken  as  to  the  intention  of  the 
Legislature  in  passing  this  Act.  It  is  true, 
these  cases  deal  with  the  diveision  of  an  uo- 
navigahle stream,  but  it  would  be  absurd  to 
impute  to  the  Legislature  two  conflicting  In- 
tonllons  in  tbesame  Act;  and  the  ground  taken 
in /VrsMMT.  fifU  willcqually  well  support  the 
same  mie  of  construction  as  to  the  other 
branch  of  the  Statute.  The  facts  in  Pertonti. 
BiU  require  notice.  The  owners  were  on  the 
same  side  of  the  FHnt  Biver,  into  which  Beaver 
Creek  emptied  after  pasdng  through  the  de- 
fendant's land.  By  mutual  agreement  between 
the  tipper  owner  (plaintiff)  and  the  lower  own- 
er {defendaat),  the  expense  being  also  shaied, 
an  embankment  was  erected  along  the  river  to 
keep  back  the  flood-waters  which,  from  the 
facts  of  the  case,  seemed  to  have  this  course, — 
that  is  to  say,  coming  out  on  plaintiff's  land, 
they  flowed  across  the  same  over  defendant's 
land  into  the  creek,  by  which  they  would 
enipty  back  into  the  river.  The  embankment 
not  being  kept  up  according  to  the  agreement, 
defendant  proposed  to  protect  himself  by  dl- 
•  verting  the  creek  through  a  canal  on  his  own 
land  to  the  river  and  buildiogan  embankment 
;  along  bis  aide  of  the  canaL  This  canal  would 
make  an  opening  through  the  high  bank  of  the 
■riVer.  and,  with  the  emSankmeot,  would  allow 
bnd  cause  the  high  waters  to  back  up  on  the 
plaintiff's  land.  This  court  granted  an  injunc- 
tion against  the  construction  of  the  canal,  but 
allowed  the  defendant  to'  continue  the  era- 
buikuent  One  great  difference  from  the 
present  ease  might/be  found  in  the  agreement 
for  constdcration  to  have  the  comtnoB  protec- 
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tion  of  the  first  embankment.  See  SamnnaJi, 
F.  A  W.  R.  Co.  V.  Lawton,  75  Oa.  192.  But 
at  any  rate  the  decisioo  does  not  contempUle 
that  defendant's indiTidualembankment  would 
injure  the  plaintiff's  land,  such  an  Inference 
being  inconsistent  with  the  plain  language  ^ 
the  opinion  on  page  197. 

There  is  another  section  of  the  Code,  not 
cited  or  discussed  in  the  argument,  which  de- 
serves mention  in  this  connection:  "No  per- 
son dull  be  permitted  to  make  or  keep  up  any 
dam  to  stop  Die  natural  course  of  any  water,  so 
as  to  overflow  the  lands  of  any  other  person, 
without  his  consent;  nor  shall  any  person  stop 
or  prevent  any  water  from  running  off  of  any 
person's  field,  whereby  such  person  may  bc- 
preveoted  from  planting  in  season,  or  receive 
any  other  injury  thereby;  nor  so  as  to  turn  the 
natural  course  of  any  water  from  one  channel 
or  swamp  to  another,  to  the  prejudice  of  anv 
person."  Code,  g  1607.  This  Statute  wta 
passed  Seplemtier  29,  1773,  and  apparently  re- 
vived by  the  Act  of  February  25,  1784  (Mar- 
bury  &  C,  Dig.  p.  404),  being  recognised  by 
subsequent  amendments  and  by  the  Codes. 
(Acts  1855-56,  p.  12;  Acts  1865-66.  p.  27).  It 
is  put  in  the  Code  under  the  head  "Cultivation 
of  Rice,"  but  from  reading  the  original  Act 
(Marbury  &  C.  p.  178)  it  is  by  no  means  clear 
that  it  was  intended  to  apply  only  on  rice 
farms.  Neither  the  title  nor  the  body  of  the 
Act  contains  the  slightest  intimation  to  that  ef- 
fect. Its  terms  are  as  broad  and  general  as 
they  well  could  he.  'Cbe  preamble,  it-  is  true, 
in  stating  the  mischiefs  to  be  remedied,  de- 
scribes such  08  probably  were  common  in  the 
localities  wbere  rice  was  cultivated,  though 
even  here  there  is  no  distinct  allusion  to  rice 
culture.  These  mischiefs  muy,  as  a  matter  of 
history,  have  occasioned  the  enactment  of  the 
Statute.  But  might  not  the  Legislature  have 
deemed  it  wise  to  pass  a  general  law,  applicable 
in  all  portions  of  the  State  where  similar  mis- 
chiefs were  likely  to  happen?  It  is  not  incon- 
sistent with  the  purpose  of  an  Act  for  curing  a 
special  class  of  mischiefs  to  provide  therein  a 
remedy  at  the  same  time  for  all  mischiefs  of 
that  genus.  On  ti)e  contrary,  that  would  be 
highly  a  proper  mode  of  legislation.  If  the- 
preamble  is  not  to  be  given  a  coutrolltng  aod 
restrictive  effect,  this  Act  alone  would  com- 
pletely and  effectually  dispose  of  the  present 
case,  as  the  declaration  alleges  acts  by  the  de- 
fendant which  violate  the  law  in  question  if  it 
was  intended  to  have  a  general  application. 
But,  since  it  is  unnecesaary  for  the  purposes  of 
this  case  to  measure  the  extent  of  this  statute, 
the  qu^ioo  is  not  decided,  especially  as  it  de- 
serves more  argument  and  consideration.  It 
was  urged  in  the  argument  tbtit  the  law  ought 
to  encourage  the  reclaiming  and  improvement 
of  lands  which  are  subject  to  injury  from  the 
natural  action  of  floods  and  surface  water,  and 
it  is  surprising  to  find  this  argument  unques- 
tioningly  relied  upon  In  many  coses  which  are 
supposed  to  follow  the  common  law  of  surface 
water.  The  error  therein  is  eaiily  exposed, 
for  to  the  same  extent  as  the  land  of  an  adjoin- 
ing owner  is  damaged  by  the  improvement  on 
the  defendant's  land,  ao  far  exactly  is  the  de- 
velopment of  the  damaged  land  set  back  and 
retarded.  The  defraidaDt  might  bring  bis  land 
to  perfection  for  his  uses,  and  then  have  alt 
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that  $acA  licirk  ruioted  by  Uie  flnt  mctosuKs  of 
fmprorciDeDt  adopted  his  less  progressive 
neigbbor.  The  rnle  contended  for  by  the  de- 
feDOBiit  vonld  be  a  poor  eQcouraeemeDt  to 
palcataking  labor  engaged  in  reclalmiDg  un- 
profitable land.  Everyone  Is  charged  with  no- 
tice of  nature's  operations;  but  wlio  can  tell 
when  a  man  wUl  build  his  bulwarks  against 
tbe  flood  ?  There  is  do  public  poUor  to  allow 
one  landowner  to  impiOTe  his  condition  at  the 
cost  of  bis  neighbor;  but  the  improrer  must, 
at  bis  peril,  see  to  it  that  tbe  benefit  to  himself 
is  large  enough  to  pay  both  him  and  bis  neigh- 
bor's damage,  if  any.  The  law  does  not  look 
to  tbe  interest  of  one  Individaal,  but  recog* 
nizes  and  enforces  the  duties  implied  in  his  re- 
latioD  to  otbers.   Of  conrse,  for  these  prind- 

Sea  to  opply,  there  must  be.  as  in  this  case,  an 
vnrion  of  some  tangible  right.   i%el  t.  At- 
AMtta,  89  Ga.  188,  8  L.  B.  A.  787. 
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And  it  moat  not  be  nndcAteod  that  this  dis- 
cussion rules  anything  beyond  tbe  questiuon 
contained  in  this  particular  case.  Undoubted- 
ly there  is  a  class  of  rare  cases  not  within  the- 
general  rule,  as  indicated  by  tbe  eloquent  lao- 
guageof  Agnew,  J^,  in  Pitt-burg,  Ft.  W.  tt  C. 
H.  Go.  T.  Qiiktand,  56  Pa.  452,  where  he  says; 
"There  la  therefore  no  liability  for  extraonlioa 
ry  floods — those  unexpected  visitations  whose 
comiogs  are  not  foreshadowed  by  the  usiml 
course  of  nature,  and  must  be  laid  to  tbe  ac- 
oOunt  of  Providence,  whose  deallncs,  though 
they  may  afflict,  wrong  no  one."  But  such  is 
not  the  case  made  by  this  declaration.  For  the 
fotegoittg  reasons  it  is  evident  that  the  court 
erred  in  sustaining  tbe  demurrer  to  the  cbecla- 
ration. 

JudgmtU  rmrfad. 
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Lena  PAPPENH£lM,'Aip(.. 

e. 

USTROPOLITAN  ELEVATED  R.  CO.. 
a  at.,  Apptt. 

I....N.T.,...» 

TlM  tnuwter  of  propertjr'abnttlnc  on  a 
rtraat  In  which  na  elevnted  railroad 
haa  boon  oonstmcted*  before  bringing  suit 
fordmnaffea  tar  lojuriea  to  the  appurtenant  ease- 
meots  of  Ugfat,  air,  and  aooeas  or  tbe  traiwfer  of 
tbem  to  tbe  company,  oarrles  with  It  all  the  grant- 
or*B  rifffats  and  lemedles  to  compel  payment  of 
•nob  damages,  resatdlesB  of  tbe  prioe  paM  for  the 
laii& 
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APPEAL  by  defendants  from  a  judgment  of 
tbe  Qeneral  Term  of  tbe  Superior  Court 
for  the  City  of  New  York,  affirming  a  judg- 
ment of  the  Special  Term  in  favor  of  plaintiff 
in  an  action  brought  to  compel  payment  of 
damages  for  injuries  caused  to  phdntUTs  prop- 
erty by  the  constraclioD  and  operaticm  of  de- 
fcndanta'  elevated  railroad.  AjfirmA 

Statement  by  Peekham,  J.: 

This  action  is  brought  to  perpetually  en- 
join the  defradants  from ODeratiugtheir rail- 
way in  Second  Avenue,  between  120th  and 
121st  Streets,  Id  the  City  of  New  York,  In 
front  1^  the  plaintiff's  premises,  and  to  pro- 
cure tbe  etmctnre  already  built  there  to  be 
remoTed.  and  to  recover  from  defendants  the 
loaa  and  damage  already  sustained  by  reason 
of  the  past  operating  of  the  defendants'  rail- 
way in  front  of  the  plaintiff's  premises,  and. 
if  tbe  defendants  shall  be  permitted  to  so 
operate  their  road  In  tbe  future,  that  it  shal  I 
be  only  npon  condition  that  they  first  pay  to 
tbe  plaintifl*  tbe  amount  of  the  permanent 
loas  and  damage  to  her  premises  sustained  by 
her  by  reason  of  Buch  operation,  and  also  tbe 
amount  of  her  loss  and  damage  already  sus- 
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tained.  This  is,  in  substance,  the  relltf 
asked  for  by  the  plaintiff.  The  defendants 
in  their  answer  to  tbe  complaint,  set  up 
various  defenses,  the  chief  of  which,  and 
the  one  particularly  argued  and  relied  upon 
here,  is  that  the  railway  was  built  in  1880, 
and  has  been  in  operation  ever  since,  and, 
if  any  damage  baa  been  inflicted  upon  plain* 
tiff's  premises  by  the  erection  and  operation 
of  the  railway,  such  damage  was  intiicted  at 
the  time  it  was  so  built  and  operated,  and 
at  that  time  tbe  premises  were  owned  and  pos- 
sessed by  some  other  person,  and  tbe  plaintiff 
was  not  than  their  own<»',  and  is  not  the 
owner  of  the  cause  of  action.  Hie  court  found 
that  tbe  plaintiff,  on  the  38d  of  April,  1688, 
became  tbe  owner  of  the  premises,  and  has 
ever  since  owned  tbcm,  and  since  that  time 
there  has  been  a  valuable  building  standing 
on  them.  Since  that  time  the  plaintiff  has 
also  owned,  as  attached  or  appurtenant  to  the 
premises,  an  easement  of  light,  air,  and  ac- 
cess in  and  over  Second  Avenue,  and  the 
only  proper^  rights  of  the  plaintiff  Inter- 
fered witii  by  the  defcndtints  are  easements 
of  light,  air,  and' access  therein  appurtenant 
to  the  plaintiff's*  premises,  and  she  is  not 
seised  of  any  estate  in  the  land  forming  tbe 
bed  of  such  avenue  in  front  of  her  premises. 
The  railroad  had  in  fact  been  built  and  had 
been  In  operation  along  Second  Avenue  for 
some  years  prior  to  tbe  time  when  the  plain- 
tiff purcliased,  in  1888.  She  paid,  according 
to  some  of  the  evidence,  the  fair  market  value 
of  the  lot  with  the  railroad  in  the  avenue. 
It  was  also  proved  that  tbe  plaintiff  liad  sus- 
tained injuries  by  the  con6truction  and  oper* 
ation  of  tbe  road  from  the  time  of  her  pur- 
chase to  tbe  trial  of  tbe  action  in  the  sum  of 
$1,800,  and  that  the  value  of  the  plaintiff's 
easement  in  fee  taken,  appropriated,  or  in- 
terfered with  by  reason  of  such  construction 
and  perpetual  maintenance  and  operation  of 
defendants'  railway,  over  and  above  any  ben- 
efits resulting  therefrom  and  peculiar  to  the 
premises,  was  the  sum  of  $2,000.  It  was 
also  found  that  tlie  defendants  were  author- 


1$  L.  R.  A. 


38 


Digitized  by 


Google 


-40S 


Saw  YoBK  CouBT  cm  Afpuui 


Ocr.» 


iud  by  oertain  Acts  of  the  LegtiUtun  to 
«xen;lse  the  light  of  eminent  domain,  ud 
thua  to  acqaire  plaintiff's  easement,  If  necM- 
mry,  and  defendants  bad  like  authority  to 
build  the  railway  in  the  streeta  in  which  it 
has  been  built ;  but  there  was  nothing  in  the 
acts  giving  the  defendants  any  authority  to 
take  plaiutifl's  property  without  compensa- 
tion. Ti»  road  haabeen  built  under  the  pro- 
visions of  the  so-called  "Rapid  Transit  Act." 
Laws  1875,  chap.  606. 

Judgment  was  giren  for  the  plaintiff  in 
accordmico  with  the  findings  of  the  court, 
nnd  it  was  provided  that  the  injunction 
fihould  not  issue  in  case  the  defendants  paid 
the  amount  of  the  damage  to  the  fee  upon 
the  execution  by  plaintiff  of  a  deed  conver- 
ing  to  defendants  plaintiff's  interest  in  the 
«a8ement  taken  by  defendants.  The  judg- 
ment so  entered  was  afllrmed  by  the  general 
term  of  the  superior  court  of  the  City  of  New 
York  upon  appeal  (18  N.  Y.  Supp.  955)  ; 
and  from  the  judgment  of  affirmance  the  de> 
fendants  appeal  hero. 

Mestra.  John  F.  DlUon.  JuUen  T.  Da- 
vies  and  Braiiutrd  ToUea,  with  Menrt. 
J>»Tiea  ft  Rapallo*  for  appellants: 

Equity  does  not  intervene  to  prevent  every 
trivial,  inBigoiflcant  or  unaubstantial  violation 
<ft  a  bare  legal  right 

MeLaury  t.  &rt,  131  N.  Y.  686;  Oenet  t. 
Detaitare  d  H.  Canal  Co.  67  Hun,  174;  Jeffert 
V.  Jeffer$,  9  Cent.  Rep.  875,  107  N.  Y.  658; 
Corning  v.  Troy  h  A  N.  Paiiory,  40  N.  T.  330; 
Clinton  v.  Myera,  46  N.  T.  621;  PtorAe  v. 
Oanal  Board,  55  N.  Y.  897;  Health  Dni.  of 
2iew  Fork  City  t.  Pardon,  99  N.  Y.  387;  Mor- 
san  T.  BinghamSon,  3  Cent  Rep.  648, 103  K. 
Y.  600;  Troy  <fi  B.  B.  Co.  v.  Boston,  H.  T.  db 
W.  a.  Co.  86  N.  Y.  106;  PwpU  v.  Metropolitan 
Teleph.  <fc  Teleg.  Co.  81  Hun,  896;  Drake  v. 
Mudson  River  B.  Co.  7  Barb.  608;  Jerome  v. 
JioM,  7  Johns.  Cb.  815, 3  L.  cd.  805;  lAmngMton 
T.  Uvingttm,  6  Johns.  Oh.  487,  3  L.  ed.  106; 
SargentT.  6«»ye.S9yt. 637; Btakev. BrooJdyn, 
39  Barb.  801;  Atty-Qen.  v.  Niehol,  16  Vee.  Jr. 
342;  EoMtman  v.  Amotkeag  IS^g.  C(f.  47  N.  H. 
78;  Bigelow  v.  Hartford  Bridge  Co.  14  Coon, 
580;  ElTnhirat  v.  Spencer,  3  Macn.  &  G.  SO; 
Saundera  v.  Smith,  8  Myl.  &  C.  711;  Dowr 
Harbovr  v.  Southeast^  Jt.  Co.  9  Hare,  498; 
Jlotyoake  v.  Shrewabury  ds  B.  B.  Co.  6  Bug.  R. 
■&  Canal  Cas.  431;  Cooper  v.  Crabtree,  L.  R.  19 
Ch.  Div.  198.  See  alao  Pwrdy  v.  Metropolitan 
met.  .K.  Cb.  86  N.  Y.  8.  R.  48,  and  cases  there 
«itcd. 

Plaintiff's  right,  in  the  nltlmate  analysis,  is 
Teally  and  substantia lly  a  right  to  compensation 
And  not  a  right  to  the  enjoyment  of  specific 
leal  property. 

Henderaim  v.  Xew  York  Omt.  B.Oo.'KN. 
T.  438;  Lline  v.  New  York  Cent.  A  H.  B.  R. 
Co.  3  Cent.  Rep.  116,  101  N.  Y.  96;  Story  v. 
Jftw  York  Blev.  B.  Co.  90  N.  Y.  123;  Pond  v. 
Metropolitan  Elev.  B.  Co.  113  N.  Y.  189;  Tall- 
ifian  T.  Metropotitan  JSlev.  B.  Co.  S  L.  R  A. 
178. 131  N.  Y.  110;  Abendroth  v.  Manhattan 
Jt.  Co.  183  K.  Y.  1:  New  York  Elev.  B.  Co.  v. 
Fifth  Nat.  Bank,  135  U.  8.  433  84  L.  ed.  381; 
Mrone  v.  Einga  County  Sim.  R.  Co.  50  Hun, 
-481;  Taylor  v.  Metropolitan  Stev.  B.  Oo.  18 
Jones  &  8.  811;  Kttass  t.  Mttropman  EUn,  & 
18     B.  A. 


C9.  68  Hun,  617;  Bxtk  Ate,  B.  (h.  y.  MOro^ 
potitan  Ehe.  B.  Co.  M  Bun,  183;  Paktwryh, 
V.AC.R.  Co.  V.  Oliver,  181  Pa.  . 408,  44  Am. 
&  Eng.  R.  Cas.  175;  MeElroy  v.  Semtat  Oity, 
81  Fed.  Rep.  257;  Patermm  if.  AN.T.R  Co. 
V.  Kamlah,  43  N.  J.  Eq.  98. 

The  eaaemeDts  in  queatioo  have  in  tbenuelvea 
no  more  than  a  Qomfaiat  valae,  and  plainiiffl*a 
claim  to  substantial  cowpensamn  reals  wholly 
upon  proof  of  ooosequentlal  lojary. 

Netenum  v.  Metropolitan  jElen.  E.  00.711.  B^ 

A.  286.  118  N.  Y.  618;  Benderaonv.  New  York 
Cent.  (£  H.  S.  B.  Co.  78  N.  Y.  438;  Be  New 
Y<yrk.  L.  <£  W.  B.  Co.  37  Hun,  151;  Be  New 
York.  W.  8.  A  B.  S.  Co.  ^  Hun,  609;  Be 
Brooklyn  Efet).  B.  Oo.K  Hun.  165:  B$  Union 
Ein.  R.  Go.  80  N.  Y.  S.  R.  164;  Be  Einga 
County  JBffl.  R.  Cs.  35  N.  Y.  a  R  387;  BruMh 
V.  Manhattan  B.  Co.  86  Abb.  N.  C.  73;  Gray 
V.  Manhattan  Eiev.  B.  Oo.  85  N.  Y.  8.  R  83; 
Welah  V.  Nev>  YorkEtev.  £.  Cb.  86  N  Y.  8.  R. 
86;  Purdy  v.  Metropotitan  JBleo.  B.Oo.9SlX. 
Y.  8.  a  43. 

The  measure  of  compensation,  where  part  of 
an  entire  tract  Is  taken,  is  the  difference  be- 
tween the  actual  market  value  of  the  entire 
tract  at  the  Umeof  condemnation  and  the  mar- 
ket value  of  what  will  be  left  after  the  part 
proposed  to  be  appropriated  is  taken  out. 

Netoman  v.  Metropolitan  Elet.  R.  Co.  ttipra; 
Troy  AB.B.O0.  v.  I^ee,  IS  Barb.  169;  Be  Neto 
York,  L.  d  W,  R  nd  Be  New  York,  W. 
8.  dtB.  R.  Co.  mipra;  Be  UHea,  C.  A  8.  V. 
R.  Oo.  56  Barb.  466;  Be  New  York  Ont.  A  O. 
R.  R.  Go.  V.  Judge,  IS  Hun,  68;  Me  SStrman 
Street,  17  Wend.  649;  Muiler  v.  BouOwm  P.  B. 

B.  Co.  88  Ca).  340;  Oeiseinger  v.  Bitteriewn, 
188  Pa.  623;  Cknirat  lAtnd  Co.  v.  Providenee,  1 
TSew  Eng.  Rep.  878,15  R  I.  316;  3fl  Waiihet 
N.  0.  R.  Co.  V.  Pearce,  75  Ter.  381;  Oinaha 
Belt  R.  Co.  V.  MeDermoit.  35  Neb.  714;  Penn- 
aylvania  8.  V.  R.  Co.  v.  Cleary.,  135  Pa.  442; 
Wichita  A  W.  R.  Co.  v.  Euhn.  38  Kan.  104; 
Creaeon,  C.  C.  A  N.  Y.  S.  B.  Go.  v.  Aunaman 
(Pa.)  10  Cent.  Rep.  840;  Beading  A  P.  R.  Go.  v. 
Balthaaar,  18  Cfent.  Rep.  178,  119  Pa.  483; 
Eucheman  v.  C.  G.  A  D.  R.  Co.  46  Iowa.  866; 
Jcfersonville.  M.  A 1.  R.  Co.  f.  BsterU,  13  Bush, 
667;  Pangor  A  P.  R.  Co.  v.  McConA,  60  Me.  290; 
Indiana,  B.  A  W.  R.  Co.  v.  Allen,  100  Ind.  409; 
Virginia  A  T.  R.  Co.  v.  Henry,  8  Nev.  165; 
Dearborn  v.  Boaton,  0.  A  M.  B.  Co.  34  N.  H. 
179;  Mt.  Wathington  Road  Co'a  Petition,  35 
N.  H.  184;  Fiase  t.  Chicago.  M.  A8t.P.R.  Co. 
70  in.  834. 

A  property  owner  who  has  the  bare  legfti 
title  to  the  easement,  and  must  rely  upon  pres- 
ent market  values  alone  for  the  measure  of  bis 
compensatton,  can  receive  only  a  nomfaial 
award.- 

A  jury  might  well  find  thU  the  loss  ms- 
tained  by  one  who  exercised  his  lawful  rig^t  of 
selling  bis  own  property,  and  was  compelled 
because  of  the  proximity  of  an  elevated  railroad 
to  accept  a  ^mlnishea  price  tor  it,  was  the 
natural  and  proximate  result  of  the  construc- 
tion and  mainteoaoce  of  the  railroad.  And  if 
they  so  found,  there  is  no  legal  reason  why  the 
railway  company  should  not  be  liable  to  make 
compensation  for  the  loss  actually  sustained. 

Smiier  r.  Gould,  14  Wend.  159. 

The  wrong  to  be  redressed  lo  luch  a  case  tt 
one  which  la  persiHial  to  the  ownw  ud  which, 
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remits  from  diacredlttDfc  the  property  Id  tbe 
market,  and  which  accrues  only  when  tbe  prop- 
erty is  broujcbt  into  the  market  for  sate.  It 
hean  more  analogy  to  slander  of  Utle  than  to 
any  other  tort  mentioned  In  tbe  boolu. 

See  Bishop,  Non-cont.  I4iw,  g  845;  Like  v. 
MeKinttru,  41  Barb.  186,  4  Keyes.  897:  Dodgt 
T.  Cetbg,  11  Cent.  Rep.  466.  108  N.  Y.  44S; 
Xf'ntfen  v.  Qraham,  1  Duer,  670. 

An  fostance  of  a  recovery  by  an  abutting 
owner,  who  had  sold  his  lots  after  tbe  coosiruc- 
tkm  of  a  railway  in  front  of  them,  of  the  loss 
Bostained  through  the  lessening  <^  the  price 
obtained,  is  furnished  t^— 

Bmdenon  t.  Ifew  Turk  Omt.  B.  Cb.  7S  N. 
T.  428. 

A  cause  of  action  for  damages  already  ac- 
crued would  not  in  aov  event  pass  by  tbe  deed. 

Piorler  t.  Metropolitan  Men.  R.  Co.  130  N. 
T.  itH;  Rt'tg  T.  Amp  Tork,  8  Gent  Rep.  80, 
103  >\  T.  171:  MeFad^  t.  Johnton.  72  Fa. 
3A.  See  Fo^  t.  MtlrepoUtatt  Sta.  iL  Cb.  M 
K.T.  S.  R.119. 

Other  iDfitaoces  of  a  recovery  for  tbe  dimfou- 
tkm  in  the  price  obtained  tor  property  upon  a 
sale  are  found  in — 

J^ter  T.  Metrop^an  BXev.  B.  Oo.  tupra, 
and  Paret  v.  yea  Tork  Etn.  R.  Co.  Bee  also 
Bine  v.  NetB  York  Elev.  B.  Go.  9J  N.  Y.  8.  R. 
««:  Jfvl/ord  V.  MetropoUtan  BUv.  A  €b.  8< 
N  T.  S.  R  61;  Morttmert.  MatiManB.  Oo. 
as  Jones  &  S.  609. 

In  ocber  States  instmctiTe  ded^ioiu  may  In 
fooad  denying  the  right  of  one  wbo  has  pur- 
diiaed  land  uoder  iuch  cooditlona  as  this  plain* 
tiff  did  to  maintain  an  action  for  mlMtantid 
damagM. 

Dunlap  T.  Toledo,  A.  A.  A  O.  T.  B.  Co.  60 
Mich.  470;  Bmieroif  v.  Ohttxtgo  d  M.  R.  Go.  25 
WU.  643;  Dixon  v.  Baliimore  A  P.  R.  Co.  I 
Msckey  (D.  C.)  76,  8  Am.  &  Eng.  R  Cas.  207; 
LaH*  T.  W&minpon  (ft  JT.  A  Cb.  11  Rich.  L. 
91;  ChvrA  T.  Grand  Bimtdt  A  l.B.Of.lO 
Ind.  167. 

Mmr$.  Saekatt  *  BeDiwtt>  for  respond- 
ent: 

Lord  Coke  calls  the  Register  Brevium  the 
oldest  book  of  the  law;  and  Fitzherbert  in  bis 
new  Natium  Brerinm.  p.  200,  says  that  the 
Bci^ister  coniaios  a  wnt  tor  a  grantee  of  land 
ttiinst  tbe  grantee  of  other  land  for  abatement 
«  a  Duinnce  erected  prior  to  either  grant. 

Among  the  early  examples  of  actions  on  the 
rase  for  unisance  are  two  which  involve  the 
points  uoder  consideration  and  decide  It  in  ao- 
coidaoce  with  the  doctrine  of  FItzberbert, 
where  the  remedy  was  pursued  by  quod  per- 
mittttt. 

Wet&ovme  v.  Mordant,  1  Cro.  Ellz.  191; 
Betitiek  t.  Comden,  1  Cro.  Eliz.  402.  See  also 
Pen-mddofk'i  Cam,  5  Coke,  101. 

These  cases  go  on  the  ground  that  a  conUnn- 
sDce  of  tbe  nuuanoe  was  a  Dew  wrong  or  nul- 
■oce.  Upon  the  same  groond  from  the  Year 
down  have  tlie  cases  proceeded,  which 
have  held  that  an  action  coqm  be  maiDtaioed 
against  the  faelr  of  a  person  who  had  levied  a 
coDtiouiog  Duisaoce. 

4  Utxr  Assisonim,  8;  Johnton  v.  Long,  1  Ld. 
Bsym.  870;  ffotweWv.  Prior,  1  Ld.  Raym.  718; 
JKwrvT.  Brmtn,  Dyer, p.  810, pi.  17: 
.iiWH.  15  Wend.  6^ 

In  £0nf  Eldcu^a  time,  chaneeiy  began  to 


iajunctlonB  aeainst  nuisances  of  a  con- 
tmuouB  nature,  ana  also  against  coDtiooinf; 
trespasses.  In  this  State  the  chancellor,  fol- 
lowing the  authority  of  Lord  EMon,  began  at 
an  early  day  to  exercise  a  similar  jurisdiction. 

See  Bradvy.  Week*,  8  Barb.  107;  Cen-ninffv. 
Troy  I.  A  N.  Factory,  N.  Y.  191;  OampbeU 
V.  Seaman.  63  N.  Y.  568.  See  also  RtrnAart 
V.  Painter,  2  Rawle,  82;  Staple  v.  Spring,  ID 
Mass.  74. 

The  action  at  bar  is  not  for  a  nuisanre  ac- 
cording to  the  technical  language  of  the  bUok- 
letter  lawyers,  but  for  a  contimiiog  trespass; 
but  this  makes  the  argument  against  the  appel- 
lants all  tbe  stronger,  if  we  consider  tbe  orifi:in 
and  nature  of  the  action  of  the  treapasa.  Tbe 
writ  of  trespass  is  one  of  the  olddst  of  tbe 
formed  writs,  brevier  formata. 

See  Register,  p.  08,  de  TVan^mione, 

In  case  of  a  continuiog  trespass,  the  peraoo 
might  bring  a  new  action  everv  day. 

MaAon  V.  J(ev>  Fork  Cent.  SH.  RB.Oo.^ 
N.  Y.  658;  Pbttd  v.  Hetropotitan  Elet.  R  Co. 
113  N.  Y.  186. 

Every  argument  which  can  be  made  in  favor 
of  the  ^te  annouDced  by  FItzberbert  and  fol- 
lowed by  Earl.  J.,  in  CamjMi  t.  Sanadn,  ^ 
N.  Y.  568,  in  an  action  fw  a  ctmtinalng  nui- 
sance, applies  with  greater  focce  in  an  acliOD 
for  a  ooDtinuing  trespass. 

In  the  Broteitedt  Gate.  5S  N.  Y.  220,  this 
court  sustained  a  perpetual  injunction,  obtained 
by  a  purchaser  of  land  abutting  on  a  public 
street  in  tbe  City  of  Brooklyn,  reslminiug  the 
further  maintenance  of  a  railway  in  the  street 
in  front  of  his  premises,  which  was  constructed 
and  in  operation  prior  to  bis  purchase. 

See  GritwU  r.  MOrepoUtan  Sn.  RQt.m 
N.  Y.  102. 

For  years  in  all  tbe  lower  courts  the  law  has 
been  settled  adversely  to  tbe  appellant's  conieO' 
tion. 

0&wrCbw.  10  JonesA&l:  MiteTteUy.  Met^ 
ropolitan  Bleu.  R.  0>.  56  Hun,  648;  jPbiaeOate, 
86  N.  Y.  S.  R  119. 

Jfr.  E.  Wllleit  Van  Heat,  also,  for  re- 
spondents: 

A  purchaser  has  tbe  same  right  as  bis  vendor 
to  recover. 

The  Oonstitution  reQidies  .compoisaHon  to 
be  made  before  any  real  estate  can  be  uken. 
Until  tbe  money  is  paid  railroad  companies  ac- 
quire no  rights  under  the  Constitution  and  un- 
der tbe  express  provislops  of  tbe  stauites. 

Laws  1660,  chap.  140.  ft  18 :  Laws  1875, 
chap.  606,  90;  Ave,  T.  isrr,  72  N.  Y. 
888;  R»  Washington  Ainfc  Oomrt.  S6  N.  Y.  162; 
Bloodgood  V.  M^ak  dt  B.  B.  Co.  18  Wend.  19. 

Tbe  easements  of  light,  air,  and  access  pass 
to  the  purchaser  whether  he  acquire  his  title 
by  will  or  deed. 

Story  V.  New  Tork  Elet.  R.  Co.  00  If.  Y.  145; 
BilU  v.  Miller,  8  Paige,  254. 8  L.  ed.  141;  Child 
V.  ChappeU.  9  ^.  Y.  246:  Taylm"  v.  Hopper,  69 
N.  Y.  649;  Arnold  v.  Budton  Biter  A  C3>.  65 
K.  Y.  681;  Qlover  v.  Manhattan  B.  Co.  10 
Jones  &  8.  t;  Bolfv.  Bolf,  6Coke,  lOta;  Pen- 
ruddock^a  Caae.  6  Coke,  100;  Oriewold  v.  Metro- 
politan Elev.  R.  Co.  122  N.  T.  103;  Broieetedt 
V.  South  Side  B.  Co.  55  N.  Y.  220;  Coming  v. 
Troy  L  4k  2f.  Factors.  40  N.  Y.  102;  Orippe% 
r.  Morm.  40  N.  Y.  W;  Shepard  r.  Mankattam 
S.  Co.  117  N.  Y.  448;  Dm*  t.  MitnpatUa^ 
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Bn.  A  0»,  119  N.  Y.  MB;  Tmman  v.  Matrv- 
foUian  BUn.  A  Cb.  8  L.  R  A.  173, 131  N.  Y. 
119. 

A  person  who  sells  property  before  condem- 
natioD  pioceediogs  have  been  begun  caonot  re- 
cover the  diminished  selling  value. 

Tailman  v.  Metropolitan  EUt.  R.  Co.^'L. 
R.  A.  ITS,  131 N.  Y.  138;  P&nd  t.  Metropolitan 
men.  S.  do.  119  X.  Y.  186. 

Peckham,  J.,  deliverod  tbe  opinion  of 

the  court ; 

Tbe  structure  erected  by  defendants  in  Sec- 
ond Avenue,  in  front  of  the  plaintiff's  prem- 
iaeB,  was  an  i.llegal  structure,  and  Inconsist- 
ent with  Uie  use  of  the  avenue  as  a  public 
street.  At  the  time  of  building  the  railway 
a  trespass  was  committed  by  the  defendants 
upon  the  property  now  owned  by  the  plain- 
tiff, although  she  did  not  own  it  at  that  time. 
Such  trespass  has  been  continued  from  the 
time  when  the  road  was  built  up  to  the  time 
when  tbe  judgment  in  tbts  action  was  en- 
tered. By  continuing  the  trespass  the  defend- 
ants laid  themselves  open  to  continuous  ac- 
tions, in  which  the  recovery  woul^befor 
the  damage  sustained  up  to  the  tlm»  of  the 
commencement  of  each  action.  These  propo- 
sitions are  clear,  and  are  now  undisputed. 
Thev  have  been  settled  by  Uie  Story  and  tlie 
UUne  GoMt,  so  familiar  to  the  court  and  the 
bar.  90  N.  Y.  193;  101  N.  Y.  98.  3  Cent. 
Rep.  116. 

As  the  structure  is  illegal,  and  as  It  con- 
stitutes while  it  exists  a  continuiag  trespass, 
the  Railroad  Company  is  under  a  legal  obli- 
gation to  remove  it,  and  tbe  law  presumes 
that  the  Company  will  do  so. 

In  an  action  at  law  tbe  owner  of  the  prop- 
erty interfered  with  or  trespassed  upon  can- 
not recover  dama^  to  his  premises,  based 
upon  the  assumption  that  such  trespass  fs  to 
be  permanent.  He  can  recover  only  the  dam- 
ages which  be  has  sustained  up  to  tiie  com- 
mencement of  the  action.  The  judgment 
entered  for  the  damages  sustained  does  not 
operate  as  a  purchase  of  the  right  to  continue 
tbe  trespass.  But  the  owner  may  resort  to 
equity  for  tbe  purpose  of  enjoining  tbe  con- 
tinuance of  the  trespass,  and  to  thus  prevent 
a  multipliciiy  of  actions  at  law  to  recover 
damages ;  and  in  such  an  action  tbe  court 
may  determine  the  amount  of  damages  which 
tbe  owner  would  sustain  if  the  trespass  were 
permanently  continued,  and  it  may  provide 
that  upon  payment  of  that  sum  the  plaintiif 
shall  give  a  deed  or  convey  the  right  to  the 
defendant,  and  it  wilt  refuse  an  injunction 
when  the  defendant  is  willing  to  pay  upon 
Che  receipt  of  a  conveyance.  The  court  does 
not  adjudge  that  tbe  defendant  shall  pay 
such  sum,  and  that  the  plsintiff  shall  so  con- 
vey. It  provides,  that,  if  the  conveyance  is 
made  and  the  money  paid,  no  injunction  shall 
issue.  If  defendant  refuse  to  pay,  the  injunc- 
tion issues.  It  may  be  that,  in  tbe  case  of  a 
railroad  actually  running  its  cars  upon  or 
through  property  of  another.  It  would  not  be 
Justified  inrefusiog  to  pay  upon  the  delivery 
of  the  conveyance,  and.  inst4.>iid  thereof,  sub- 
mittinfi  to  an  injanction.  Public  iiitcrcate 
might  have  a  right  to  be  heard  in  tlutt  re> 
spect.  But  It  is  enough  to  say  that,  in  the 
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cases  where  permanent  damage  xs'to  be  paid, 
there  Is  a  condition  that  a  conveyance  shall 
be  made,  and  the  defendant  thus  secures  title 
to  the  property  used.  In  cases  where  the 
owner  wishes  to  actually  stop  the  further  tres- 
pass, and  where  the  defendant  bos  no  le^al 
right  to  acquire  the  property,  such  condition 
would  not  be  inserted,  and  a  strict  injunction 
would  issue  upon  the  right  of  the  ownCr  being 
determined.  Ifendtrmn  v.  yew  York  Gent.  R 
Co.  78  N.  T.  423.  Tbe  owner,  if  he  receive 
the  amount  of  the  permanent  damage,  is  by 
the  court  compelled  to  convey  tbe  interest  to 
the  defendant  which  the  defendant  pays  for 
in  that  way.  Condemnstion  proceedings  are 
thus  avoided.  It  iacoDcluslvely  determined 
that  the  trespass  is  to  be  continuous,  and  de- 
fendant concedes  it  when  it  avails  itself  of 
the  condition,  and  pays  the  permanent  dam- 
age in  order  to  receive  the  conveyance.  It  is 
only  in  this  way  that  the  owner  recovers  as 
lot  a  permanent  damage  to  his  property.  • 

In  a  case  where  the  defendant  has  no  power 
to  condemn  the  property,  if  the  owner  fn  that 
event  proceed  in  equity,  he  recovers  only  his 
damage  up  to  the  entry  of  the  judgment,  and 
at  the  same  time  secures  an  injunction  which 
prevents  the  future  trespass.  If  tbe  owner 
sue  at  law,  he  recovers  his  damages  as  stated. 
If  Uie  owner,  without  having  brought  any 
suit  in  equity,  sell  his  property  at  a  loss 
caused  by  the  erection  or  the  railnmd,  tlie 
question  at  once  arises  as  to  what  rights  arc 
acquired  by  the  purchaser,  and  what  claim, 
if  any,  has  the  vendor  against  defendant. 
The  vendee  has  purchased  and  the  vendor  has 
sold  to  him.  in  fee  simple  absolute,  the 

firemisea  fronting  tbe  street,  to  which  pram- 
ses  are  attached,  as  property  passing  to  him 
by  the  conveyance,  the  easements  of  light, 
air,  and  acc^  which  the  defendant  has  al- 
ready interf^^d  with  and  trespassed  upon  by 
the  erection  and  operation  of  the  road.  Story 
V.  New  York  EUv.  R.  Co.  90  N.  Y.  122; 
Lahr  v.  MetropoliUin  EUffc.  B.  Co.  104  X.  Y. 
268,  6  Cent.  Rep.  371 ;  Kane  v.  New  York 
EUt.  R.  Co.  125  N.  Y.  164.  11  L.  R.  A.  640. 

The  vendee  finds  the  Railroad  making  use 
of  a  portion  of  his  property  without  riglit^ 
and  in  the  character  of  ^  mere  wrong-doer. 
That  use  depreciates  the  value  of  the  remain- 
ing part  of  the  owner's  property,  and  causes 
him  daily  damage.  He  institutes  his  action, 
either  at  law;  or  in  equity,  to  recover  damages 
up  to  the  time  of  the  commencement  of  the 
action  or  permanently,  and  for  an  injunction, 
as  the  case  may  be,  and,  in  answer  to  proof 
of  ownership  and  daily  or  permanent  damage, 
he  is  told  by  way  of  defense  that  tbe  Railroad 
Company  paid  or  is  liable  to  pay  to  his 
vendor  the  difference  between  what  the  ven- 
dor sold  the  property  for  to  him  and  what  it 
could  have  been  sold  for  if  the  railroad  were 
not  there,  and  therefore  it  has  the  right  to 
continue  the  act  which  by  such  payment  or 
liability  lias  been  clianged  from  a  trespitss 
to  a  valid  action.  It  is  true  that  tbe  railroad 
has  not  received  any  conveyance  of  any 
ri^t  to  continue  tbe  trespass.  On  the  con- 
trary, the  vendor  conveyed  to  plaintiff  the 
absolute  fee  simple  In  the  property,  and  all 
the  ordinary  rights  of  ownership  passoil 
with  such  conveyance.   It  was  after  such 
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coovey*nc«.  and  when  Hbo  vendor  was  no 

longer  owner,  that,  according  to  defendanta, 
tbe  Company  paid,  or  became  liable  to  pay, 
bis  alleged  loss  caused  by  such  sale,  and 
which  payment  or  liability  defendants  now 
claim  has  altered  (he  situation  so  effectual  ly. 
The  vendee,  who  obtained  the  property  at 
what  may  have  been  a  low  price,  hn  never- 
theleas  the  rigbts  of  a  general  owner  which 
are  not  dependent  upon  the  price  which  he 
paid  for  his  title.  Svery  day  that  the  Com- 
pany  operates  its  road  over  or  tlirough  ^e 

ftroperty  of  the  plaintiff,  it  commit  an  il- 
egal  act  or  tre^asi ;  and  tbe  character  of 
that  act  with  reepeot  to  the  property  of  the 
pl»intift  ifl  not  in  any  degree  affected  by  the 
fact  that  the  plaintiff's  vendor  sold  his  prop- 
erty at  a  loss,  which  that  vendor  says  be 
aoBtained  from  the  illegal  action  of  the  de- 
fendant. There  is  no  doubt  that  the  same 
easements  which  were  appurtenant'  to  tbe 
premisee  owned  by  tbe  plaintiff's  vendor 
pMMd  to  hla  votdee,  the  present  plaintiff,  by 
the  coaveyanoe  to  her.  They  passed  becattae 
tftwy  were  ai^urtenant,  and  the  vendor  never 
attempted  to  reserve  them,  aasiuning  even  that 
auch  reservation  were  a  legal  posEdbility. 
As  these  easements  passed  to  tbe  vendee  and 
became  bn  property,  as  much  so  aa  the  land 
Iftaelf.  bow  la  It  that  the  Kailroad  Oompaoy 
has  beooaw  posseased  of  the  right  to  appro- 
priate such  easements,  or  any  portion  of 
tbem.  without  payment  to  hert  Her  private 
property  is  taken  without  compensation  to 
her  noder  such  circumstances.  If  defendant 
have  the  right  to  permanently  enter  upon  and 
nee  these  easements;  and  thus  a  constitu- 
ti<Kial  goaraaty  Is  violated  in  her  case,  and 
abe  is  without  redress.  The  answer  to  this 
assertion  it  made  by  tbe  couDsel  for  defend- 
ants to  a  very  ingenious  argnment,  the 
foundation  of  which  is,  however,  laid  in 
what  seems  to  me  an  erroneous  application 
of  a  general  rule  relating  to  the  measure  of 
damages  in  condemnation  pioceedings.  and 
from  which  It  is  aisroad  that  the  real  action- 
able loss  falls  upon  the  owner  of  the  property 
when  the  road  was  built,  provided  he  sells 
his  property  in  a  depreciatm  mai^et.  They 
claim  that  snob  an  owner  bas  a  cause  of  ac- 
tion to  recover  tbe  loss  he  has  sustained  by 
a  sale  of  his  property  in  a  market  depreciated 
by  the  wrongful  act  of  defendants  in  enter- 
inc  upon  or  apropriating  the  easements  ap- 
purtenant to  sach  property.  The  argument, 
of  course,  assnmes  that,  it  such  a  cause  of 
action  be  made  out,  it  must  follow  that  none 
arisea  in  favor  of  a  subsequent  purchaser  who 
obtains  the  land  at  a  price  reduced  on  account 
of  the  existence  of  tbe  road.  Unless  the  one 
cause  of  action  exclude  tbe  other,  the  defend- 
ants would  accomplish  nothlnff  by  provins 
the  existence  of  one  In  favm  of  tbe'origlnal 
owner. 

The  defendants'  counsel  assert  that  tbe'per- 
maaent  damage  to  the  property  was  sustained 
by  tbe  rendor  at  tbe  time  he  sold  to  the 
plaintiff,  and  that  the  Company  is  liable  to 
pay  tbe  sinie  to  bim.  Henoe  they  say  that 
in  taking  from  tbe  fwesent  owner  the  ease- 
ments moken  of,— which,  when  separated 
from  the  land  to  whl^cb  they  are  appurtenant, 
are  of  themselvea  bnt  of  a  nominal  value,— 
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the  defendants  would  only  be  «endenuKd  to 
pay  therefor  a  nominal  sum,  such  as  six 
cents;  and  as  to  tlio  i^ulting  loM'ln  value 
to  tbe  adjoining  land  of  the  vendee,  can&ed 
by  tbe  erection  and  operation  of  the  railroad, 
tbe  vendee  has  not  sustained  that  loss,  be- 
cause she'  bas  only  paid  for  the  property  the 
sum  to  which  it  had  depreciated  by  reason 
of  the  existence  of  the  road  in  front  of  it. 
Continuing  the  argument,  the  counsel  for 
the  defendants  Ktate  that  if  the  present  owner 
(the  vendee)  should  commence  an  action  to 
restrain  the  further  trespass  the  defendanta 
could  at  once  commence  proceedings  to  con- 
demn ttie  easements,  and  that  the  rule  of 
daroagei  would  be  flu  difference  between  tbe 
present  market  value  of  the  whole  property 
and  that  portion  which  would  be  left  after 
the  taking,  and  that  diC^rence  would  be 
nominal  onlv ;  to  that  when  the  present  owner 
commences  her  action  to  restrain  the  further 
commission  ot  the  trespass  the  whole  matter 
may  be  adjusted  in  sodi  enit,  and  the  same 
rule  of  damages  would  obtain.  The  result 
would  be  either  that  the  defendants  would 
be  enjoined  from  further  operating  their  road 
until  they  paid  six  cents,  tlu  nominal 
dam^^  sustained  bv  tbe  present  owner,  or 
else  the  bill  would  M  dismissed  entirely,  on 
tbe  ground  that  the  aid  of  equity  could  not 
be  invoked  for  tbe  purpose  of  compelling 
the  payment  of  merely  nominal  damages. 
This  course  of  argument  does  not,  aa  it 
aeema  to  me,  answer  the  claim  of  the  present 
owner  to  enjoin  the  further  trespass  upon 
her  property  unless  she  is  paid  the  damage 
which  such  trespass  will  permanently  cause 
her.  That  damage  is  not  merely  nominal. 
In  1880,  the  defendants  erected  their  toad, 
and  Its  erection  and  operstion  depreciated 
tbe  value  of  tbe  property  now  owned  by  the 
plaintiff.  In  erecting  their  road,  they  tres- 
passed upon  the  easements  appurtenant  to 
that  property,  and  such  trespass  has  been 
continuous  ever  since.  By  these  wrongful 
acts  the  market  value  of  the  plaintiff's  prop- 
erty bas  been  greatly  depreciated.  If  they 
were  compelled  to  resort  to  condemnation 
proceedings,  tbe  defendants  say  it  is  tbe 
present  market  value  which  they  must  pay. 
The  vice  in  this  argument  lies  in  the  errone- 
ous statement  of  the  measure  oi  damages. 
In  such  case,  and  under  these  circurostaiues, 
where  the  value  has  been  depreciated  by  the 
wrongful  entry  of  defendants  upon  tbe  prop- 
erty, it  is  not  the  present  marEet  value  of 
sudi  property  thus  aamaged  that  the  defend- 
ants must  pay.  Actual  market  value  at  the 
time  of  the  institution  of  the  condemnation 
proceedings  Is  usuallv  the -inquiry.  But 
when  tbe  defendant  has'  already  entered  upon 
tbe  property,  and  has  depreciated  its  value 
thereby,  it  is  plain  that  Uie  simple  question 
of  value  at  tbe  time  of  condemnation  Is  not 
the  proper  rule.  In  such  case  tbe  inquiry 
must  be,  What  would  be  the  fair  market 
value  of  the  whole  property  at  the  time  of 
condemnation,  without  the  railroad?  and  tbe 
difference  brtween  that  sum  and  the  present 
market  value  of  the  property  left,  with  tbe 
railroad  in  existence,  would  constitute  the 
measure  of  damages  to  which  tbe  owner 
would  be  entitled.   This  inaugurates  no  new 
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rule  of  damages  In  condemnation  proceedinffs 
id  this  State.  As  the  entry  was  uulawful, 
it  is,  for  the  purpose  of  arriTlog  at  the  value 
of  the  property,  regarded  aa  not  made,  and 
the  inquiry  is,  Wliat  is  the  ptetent  Talue  of 
such  property  without  the  presence  of  » 
structure  which  la  there  without  right,  and 
which  cannot  be  continued  without  payment 
iu  full  for  all  damage  done?  Its  existence 
cannot  be  considered  for  ttte  purpose  of  di- 
miniahing  what  would  otherwise  be  the  pres- 
cDt  market  value  of  the  property.  I  think 
the  same  rule  would  bold  in  the  case  put  by  \ 
the  defendants,  where  the  dty  or  any  other 
body  having  t^e  power  should  seek  to  take 
ihe  owner's  property,  even  though  such 
owner  had  himself  purchased  aulnequent  to 
the  erection  of  the  road.  The  city  would 
have  DO  right  to  take  the  property  fn»n  its 
owner  on  &  valuation  based  upon  the  perma- 
nent character  of  a  treraaas  which  the  law 
regards  as  temporary.  The  inquiry  in  the 
case  supposed  would  still  be.  What  would 
be  the  fair  market  value  of  the  property  with 
the  railroad  awayf  That  sum  the  city  would 
have  to  pay ;  and  when  it  acquired  the  title 
it  would  have  the  same  right  as  any  other 
owner  to  compel  the  defendants  to  desist  frcnn 
their  trespass,  or  pay  the  amount  of  perma- 
nent damage  they  caused  by  its  continuance. 
Under  tiiis  rule  the  amount  which  the  pres- 
ent owner  may  have  paid  for  the  property 
will  be  wholly  immaterial.  As  the  act  of 
the  defendants  in  trespassing  upon  or  appro- 

ftriating  any  portion  of  the  propertv  was  un- 
awful,  any  depreciation  in  the  value  of  the 
property  caused  by  such  illegal  action  can- 
not be  regarded  in  fixing  the  value  of  the 
property  to  be  taken,  or  the  damage  to  that 
which  will  remain.  The  claim  of  the  de- 
fendants that  this  depreciation  in  value  was 
suffered  by  the  original  owner  when  he  sold, 
and  that  it  is  a  personal  claim  in  his  case 
against  them  for  which  they  are  responsible, 
cannot,  as  it  seems  to  me,  be  maintained. 
Such  a  doctrine  would  do  away  with  the 
right  of  an  owner  of  property  to  prevent  a 
a>ntinuou6  trespass  upon  it  by  another.  The 
defendants  would  say  that,  because  the  orie- 
iual  ownor  transferred  the  property  to  his 
vendee,  the  defraidants  by  reason  tliereof  were 
thereby  invested  with  the  right  to  continue 
forever  the  original  trespass,  and  the  consid- 
eration for  sudi  license  rested  in  their  lia- 
bility to  pay  (not  necessarily  in  the  payment 
to)  the  vendor  the  difference  between  the 
sum  which  he  actually  received  for  the  con- 
veyance of  his  land  and  Uiat  which  he  would 
have  been  able  to  secure,  had  It  not  been  for 
the  acts  of  the  defendants.  Whether  such 
sum  had  been  paid  or  not  would  be  immaterial 
so  far  as  concerned  the  present  owner.  That 
would  be  a  matter  Iwtween  the  original 
owner  and  the  defendants.  13ut  the  present 
owner,  on  account  of  the  transfer  of  the  land 
to  him,  would  really  have  no  right  to  prevent 
the  trespass,  no  matter  how  much  in  truth 
his  property  was  damaged,  and  although  the 
defendants  "bad  no  more  title  to  the  property 
trcCTjassed  upon  than  they  ever  hod.  They 
could  have  no  title,  because  the  original 
owner  transferred  it  to  his  vendee,  and  after 
such  transfer,  of  course,  that  owner  could 
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not  again  transfer  any  portloB  of  the  prop- 
erty to  anyone  else.  The  vendee  took  the 
title,  and  he  certainly  has  not  conveyed  it 
to  Uie  defendants,  but,  on  the  contrary,  sttU 
retains  it  absolutely.  Thus,  with  no  title, 
the  defendants  have,  by  this  course  of  reason- 
ing, been  in  substance  Invested  with  a  right 
to  perpetually  appropriate  property  belong- 
ing to  the  plaintiff,  because  of  a  liability  oi> 
their  part,  as  they  allege,  to  pay  a  former 
owner  certain  damages  which  he  alleges  he 
sustained  by  selling  his  property  to  the 
plaintiff  at  a  redocea  value  caused  by  defend- 
ants' Illegal  act.  This  men  liability  of  the- 
defeodants  to  reimburse  the  vendor  operates, 
b;r  defendants'  argument,  as  a  bar  to  the 
rights  of  the  vendee.  If  not  paid  by  the  de- 
fendants, the  liability  still  remains,  and  of 
course  the  bar  still  continues ;  and  thus  the 
general  right  which  follows  the  poseenioa 
of  property  to  iwotect  it  from  a  tmpoM  Is- 
denied  ui  owner  because  the  defendants  ue, 
they  say,  liable  to  a  former  owner  on  a  per- 
sonal claim  by  him  for  a  loss  occasioned  by 
a  sale.  Heretofore  absolute  ownership  or 
l^al  possession  of  property  has  been  regarded 
aa  Bumcient  to'enable  the  owner  tojprotect  it 
from  a  trespass.  It  has  beoi  saracient  t» 
permit  him  to  maintain  an  action  to  restrain 
its  continuance,  even  though  he  was  fortunate 
enough  to  secure  the  property  at  one  half  its 
value.  The  inquiry  in  such  cases,  where  the 
owner  sought  to  restrain  the  future  trespass, 
has  never  been  in  regard  to  the  price  which 
the  owner  paid,  or  woetber  the  former  owner 
sold  at  a  loss  on  account  of  the  trespasa  The 
inquiry  has  been  whether  the  plaintiff  waa 
the  owner  or  entitled  to  the  possession,  and 
whether  the  acts  of  the  defendant  were  ille- 
gal.   That  is  all  that  should  now  be  required. 

I  have  thus  far  referred  to  the  esse  of  the 
vendee  for  the  purpose  of  inquiring  what 
rights  appertained  to  him  as  the  present  owner 
of  the  {HToperty.  But  the  argument  in  favor 
of  the  vondori  who  owned  the  propertv  when 
the  road  was  built,  and  who  sold  his  land  in 
a  depreciated  market  caused  by  the  wrong- 
ful acts  of  the  defendants,  is  not  to  my  mind 
very  strong.  In  the  first  place,  he  had  his 
right  of  action  to  recover  fin-'all  (htmage 
caused  by  tiie  traapass  up  to  the  time  of  toe 
commencement  of  his  action,  and  the  subse- 
quent conveyance  of  the  land  would  not  in 
any  way  affect  that  right.  If  he  desired  to 
restrain  its  further  continuance,  or  to  recover 
for  the  permanent  damage  caused,  he  could 
while  owner  commence  and  maintain  his  ac- 
tioa  in  equity.  In  that  action  he  would  ob- 
tain full  relief.  If  he  chose  to  sell  instead 
of  using  the  remedies  which  the  law  gives 
him,  tliat  was  a  matter,  legally  speaking,  of 
his  owu  choice.  The  defendants  did  not 
compel  nr  limit  -or  restrain  such  sale. 
Nothing  that  they  did  could  be  said  to  amount 
to  any  compulsion  by  them.  The  law  says 
their  action  cannot  be  regarded  as  a  perma- 
nent trespass,  for  Uie  very  reason  that  It  ia 
unlawful,  and  the  law  will  not  presume 
that  an  unlawful  act  is  to  be  foreier  contin- 
ued. His  choice  to  sell,  rather  than  avail 
himself  of  the  remedies  given  him  by  the 
law,  does  not  furnish  a  cause  of  action  against 
the  defendants  to  reimburse  him  for  a  loss* 
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•rising  becftuae  of  the  preBaraption  he  has 
indalged  in  that  the  tmpan  mmld  be  oon- 
tinnooa  and  tiDpald  tot.  He  hai  ebosen  to 
Rgaid  the  btspuala  a  light  opposite  to  that 
in  which  the  law  regards  it,  aod  the  loss  he 
has  saffered  thereby  Ts  not  one  which  the  law 
can  re^fird  as  caused  by  the  defeadants.  If 
the  original  owner  tiios  chooses  to  sell  his 
property  without-  enforcing  those  rl^ts 
wbfeb  be  has  only  by  virtue  of  snob  owner- 
abip,  the  purchaser  at  any  rate  takes  his  fee, 
and  with  it  the  rights  of  such  an  owner.  The 
right  to  enjoin  the  oontlDuance  of  the  tres- 
pass has  not  escaped  by  the  conveyance.  It 
cannot  rest  with  tiie  vendor,  for  be  has  no 
longer  any  Interert  In  the  land.  Unless  it 
pMaed  to  the  vendee,  it  lias  vanished;  and 
yci  no  conveyance  by  anyone  having  the  right 
to  coovey  has  been  made  to  the  trespasser, 
and  so  »r  as  the  legal  title  to  the  property 
Is  ccmcemed  the  trespasser  has  no  lot  or  par- 
cel in  it.  It  seems  to  me  the  rirht  passed 
to  the  vendee.  I  can  see  no  similarity  in 
the  case  of  the  owner  of  property  'who  has 
tboa  sold  aA  a  loss,  to  tiiat  of  one  who  has 
saffered  from  a  slander  of  fats  title.  To  start 
with,  there  is  in  the  case  at  bar  no  slander. 
And  again,  Uiere  is  no  malice.  The  erection 
of  a  Btmcttm  on  plaintiff's  property  by  de- 
fendants cannot  be  twisted  Into  a  slander  of 
plaintiff's  title  by  them.  No  one  asserts 
that  the  defendant*  built  their  road  know- 
ing they  were  wrong-doers  or  trespassers. 
.  The  findings  in  this  case  substantially  nega- 
tive any  such  idea.  The  court  finds  that  the 
•  rend  was  ballt  In  conformity  with  plans 
pteacribed  by  boards  of  commissioners  ap- 
pointed under  legislatlTe  authority.  It  has 
been  held  that  punitive  damages  oneht  not  to 
be  awarded  against  defendants  for  the  taking 
of  the  property  of  abutting  owners  br  the 
building  of  their  road.  AnMnv.  MattMtttan 
it  Ca.  120  N.  T.  178. 

In  brief,  all  the  substantial  facts  which 
constitute  a  cause  of  action  for  slander  of 
title  are  absent  in  this  case,  and  the  facts 
which  exist  here  have  no  analogy  to  those 
which  conetitute  such  a  cause  of  action. 
Tlie  wrong  by  tlie  defendants  in  the  erection 
of  the  railroad  does  not  directly  or  proxi- 
mately cause  the  sale  of  the  vendor's  prop- 
erty at  a  loss.  The  defendants'  oouosel  l»ys 
do«ro  the  rule  broadly  that  **  whoever,  by  a 
wTtHigful  act,  limits  or  restrains  another  in 
respect  to  his  lawful  right  to  diqmse  of  his 
property  in  the  market  to  the  best  advantage, 
is  liable  in  an  action  at  law  for  the  damuges 
thereby  occasioned."  Without  stopping  to 
question  the  accuracy  of  the  rule  which  the 
defendants  here  lay  down  as  an  abstract 
propoaitiim,  I  think  no  case  can  be  found 
when  it  has  been  enforced  under  such  cir- 
cnmstanrea  ss  this  case  presents.  All  the 
facts  must  be  here  taken  into  account.  It 
must  be  remembered  that  the  law  regards 
the  act  as  a  temporary  wrong  only,  and  as 
sncfa  It  provides  a  full  remedy  for  it.  It 
provide  a  full  equitable  remedy  if  the 
owner  choose  to  pursue  it,  and  the  act  be  of 
a  permanent  nature.  If,  instead  of  resorting 
to  his  legal  or  equitable  remedy,  he  chooses 
to  sell,  it  cannot  be  said  that  in  a  legal  sense 
be  has  been  limited  or  resmiined  In  respect 
to  his  lawfial  rigbt  to  sell  bis  property  by 
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defendants'  wrongful  act.  The  (»>nnectioa 
between  the  sale  and  the  alleged  cause  is  too- 
remote  and  ind^inlte.  It  la  not  proximate- 
or  direct.  Further  13ian  this,  however,  the 
right  of  action  with  respect  to  the  damage 
inheres  In  the  owner  and  possessor  of  the 
land  and  it  is  by  reason  of  such  ownership 
and  possession  that  the  rt^t  of  action  accrues. 
BroieOedt'i  Que,  55  N.  Y.  220 ;  Coming  y, 
Troy  1.  A  N.  Fiietory,  40  N.  T.  191. 

A  perpetual  Injunction  was  sustained  lit 
the  first  above-entitled  case,  which  was  ob- 
tained by  a  purchaser  of  land  abutting  oa 
the  street,  restraining  tbe  further  operation 
of  the  road,  although  it  was  operated  prior 
to  his  purchase.  Nothing  Uiat  has  b^n  said 
in  any  other  case  in  this  court  is  opposed  to- 
tiiesB  views.  On  the  contrary,  tb^  are  la 
the  line  of  all  its  previous  uUerances.  The 
point  was  not  decided  In  the  Senderacm  Gate 
nor  has  it  been  decided  in  the  Lawrence  Gate, 
against  these  same  defendants.  Reported  in- 
136  N.  Y.  488,  18  L.  R.  A.  102.  The  ques- 
tion in  the  last  case  was  in  relation  to  the- 
valldlty  of  tbe  defense  alleging  that  the 

Property  vrss  used  for  the  purposes  of  & 
ouse  of  prostitution.  The  defense  was  dis- 
allowed for  the  reasons  stated  in  the  opinion 
of  Andrews,  J.,  and  the  rule  of  damages 
stated  in  the  Uline  Case  was  reiterated,— that 
of  diminished  rental  value. 

The  case  of  King  v.  New  York,  102  N.  T. 
171,  8  Cent.  Rep.  89,  simply  held  that  tbe 
right  to  compensation  for  the  property  taken 
belonged  to  him  who  was  the  owner  of  the 
fee  at  tbe  time  the  city  took  possession,  al- 
though before  the  award  under  tlie  statute 
tlie  original  owner  had  conveyed  tlie  premiees. 
This  was  upon  tbe  ground  that  the  Statute 
authorizing  the  taking  contained  an  adequate 
and  certain  method  for  rsising  tbe  money  on 
the  part  of  the  city  to  pay  for  the  taking, 
and  that  when  the  possession  was  taken  by 
the  city  under  the  Statute  it  was  a  legal  pos- 
session, and  the  award  which  was  subse- 
quently made  paid  for  the  title  at  the  time 
Uie  possession  was  taken,  and  that  was  In 
the  original  owner,  who  conveyed  before  the 
award  was  made.  The  Tollman  Gate,  131  N. 
y.  119,  8  L.  R.  A.  173,  does  not  assert  or  a8> 
sume  that  tbe  plaintiff  could  recover  for  the 
diminished  rental  value  for  k  term  any  por- 
tion of  which  was  in  the  future.  The  recov- 
eiT  in  that  case  had  been  allowed  for  a  pos- 
^ble  use  of  the  premises  which  tbe  plaintiff 
had  not.  in  fact,  attempted  to  make,  and  the 
possible  pnjiitB  for  such  possible  use  we  held 
he  was  not  entitled  to.  I  have,  as  is  seen, 
alluded  to  but  a  few  of  the  many  csises  cited 
I>y  counsel  in  the  very  elaborate  briefs  sub- 
mitted to  us.  I  have,  however,  read  tbem„ 
and  I  feel  confident  that  nothing  is  laid  down 
herein  whldi  is  opposed  to  anything  hereto- 
fore decided  by  this  court. 

What  the  ultimate  rights  of  lessor  and  les- 
sees, against  defendants,  may  be,  we.  of 
course,  do  not  decide  In  this  case.  Their 
rights  are  not  before  uB.  Whether  tlivn  is 
or  is  not  any  distinction  between  the  rights 
of  a  vendor  In  fee  and  those  of  a  lessor,  iS' 
not  the  question,  and  we  do  not,  therefore, 
argue  it. 

Thejv^gnuiUhereahouid  beaffirmed,teitb  ooatt^ 
All  concur. 
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.lows. 


1.  Replevin  will  not  lie  for  ffooda  Id  tiwhan^ 
of  a  Bueria  by  virtue  of  a  searob  warraot  In  pro- 
ceedings to  declare  a  forfeiture,  ereo  If  tber  are 
In  the  original  paokacea  in  which  ther  were 
broufftat  into  the  State  Knd  tlie  plaintiff  to  there- 
fore entitled  to  have  tbem  restmed  to  tala  posMS- 
aton. 

JB.  JnrfsdletfMita  onuBt »  oontlmuuKe 

In  prooMdiogs  for  the TorfeitHre  of  soo<b  oannot 
be  Inquired  into  In  replevin  for  the  (ooda  against 
tbesberta. 

(June  1, 1691.) 

A PP£AL  bv  defendant  from  a  jad^ meot  of 
tbe  District  Court  for  Des  Homes  Coontj, 
in  favor  ot  plaintiff  ip  an  action  brought  to  re- 
cover  poBseasion  of  certain  personal  property. 
.Beveraed. 
The  facta  are  stated  In  the  oplnioa. 
Menrt.  Newman  A  Bbtke»  for  appellant: 
Tbe  replevin  proceeding  was  disorderly 
without  support  of  aoy  statute  whatever,  glar- 
iDgly  illegal,  and  was  id  contempt  of  tbe  decis- 
ions of  this  court  {State  v.  Barris.  88  Iowa, 
24tf;  FunJiv.  Jrrael,  5  Iowa,  453),  and  of  the 
L'niled  States  Circuit  Court  for  tbe  Southern 
District  of  Iowa. 
i^nior  v.  Pieree,  81  Fed.  Rep.  688. 
Where  personal  property  has  been  seized 
under  a  legal  writ  from  a  court  having  juris- 
diction, such  property  cannot  be  replevied  by 
tbe  owner. 
Ibid. 


Where  liquors  were  seized  nnder  search 
warrant  ibey  could  not  be  replevied. 

Funk  v.  Ura^,  tupra;  Cot^  v.  Davit.  84 
Iowa.  138;  titaU-w,  Barria,  tupra,-  Weir  v. 
AOen,  47  Iowa,  483;  J>Wa  v.  FimA,  49  Iowa. 
351;  Tltompton  v.  Button,  14  Johns.  84;  ]<et' 
iogg  V.  C/iureMU,  2  N.  H.  413;  Frteman  v. 
hom,  65  U.  8.  34  How.  460.  16  L.  ed.  743; 
Mder  v.  Zhdige,  67  U.  8.  18  How.  683,  14  U 
ed.  1084;  Mvagrate  7.  HaU,  40  Me.  4!M:  Grif- 
fith V.  Smith,  33  Wis.  ftl8. 

Mr.  S.  I*.  OImkow.  for  ^pellee: 

Tbe  action  of  replevin  can  be  ninintalMd 
upon  tbe  facts  involved  in  this  caae,  and  it  the 
proper  remedy.  The  petitloii  of  appellee  cod- 
tains  all  tlie  requirvmenta  of  tbe  Oode,  pre- 
scribed for  actions  in  replevin. 

McClain's  Code,  ISSb.  %  4455;  FHn  t. 
iVrcA,  4fl  Iowa.  856. 

The  law  under  which  the  warrant  was  iaaucd 
being  unconslitn^MiBl.  the  search  warrant 
therefore  furnished  do  authority  foe  the  mleiH 
tion  of  tbe  inoperty. 

CooUy  V.  DavU^  84  Iowa,  180. 

Replevin  will  lie  if  the  property  is  not  right- 
fully held  by  tbe  ofllcer  under  the  writ,  end 
tbe  question  of  the  wnmgful  <taitiMi.  there- 
fore, is  tae  gift  of  tbe  actloQ. 

State  V.  Harrit,  88  Iowa.  348;  Armti  T. 
Lendrum,  47  Iowa,  5S7. 

In  the  case  at  bar,  the  law  under  which  the 
pretended  warrant  was  Issued,  and  under 
which  tbe  seizure  was  made,  is  unconstitution- 
al uid  has  been  bo  dedaied;  theiefore,  the 
proceaa  or  warrant  under  wbicn  the  aefiure  hi 
question  was  made  is  void  and  this  vnUm 
may  be  maintained  for  the  property  so  seised. 

Bovman  v.  Chieago  d  N.  W.  R.  Oo.  V. 


NOTK.— Kepietrtn  u>ill  not  liefer  property  in  Uoal 

At  ooromoD  law,  property  In  tbe  oustodj'  of  an 
-ofllcer,  uoder  a  valid,  ieeal  process,  could  not  be 
ttaesubject  of  replevin.  Smith  v.  Huntington,  8 
N.  H.  76:  Pen^  v.  Blchardann.  9  Grar,  216;  Gardner 
T.  Campbell.  Ifi  Johns.  4D1;  Pott  v.  CHdwIne.  7  Watts, 
173;  Oist  r.  Cole.  2  Nott  ft  UoC.  L.  <M;  arlOth  v. 
Smith,  23  Wis.  8M;  Ralford  v.  Hyde,  SB  Oe.  98;  Oood- 
rlch  V.  Frltr.  4  Ark.  625;  Freeman  v.  Howe,  86  tf.  8. 
84  How.  4S0.  IS  L.  ed.  70:  GarroU  v.  Huner.  81 N.  a 
SR;  Lathrop  v.  Oook,  u  Me.  411. 

But  In  order  to  exempt  propertr  from  seinre 
under  a  writ  of  replevin,  in  such  a  ease,  it  must  be 
helfl  hy  a  valid  prooeas,  and  the  rule  does  not  ap- 
ply if  the  law  under  which  tbe  first  process  i«nied 
to  unconstitutional.  Ootd^r.  Davis,  84  Iowa.UB. 

And  if  It  la  apparent  on  tbe  face  of  tbe  process 
that  It  was  iasued  without  jurisdiction.  It  would 
notprotoct  the  goods  taken  thereon  Trom  a  writ  of 
replevin.  Wood  v.  Oiser,  S  N.  T.  348. 

Goods  In  ouatody  of  tbe  law,  or  held  hr  an  oOleer 
or  hy  any  legal  prooeas,  are  not  ordinarily  the  sob- 
Ject  of  replevin.  Any  attempt  to  Interfere  with 
tfaem  was  formerly  resarded  as  a  contempt,  and 
puDisbed  severely.  Ootriiey,  Beidevta,  i  an.  dttnc 
ICbitty,  PL  184:  PhllUpa  v.HarrlN.SJ.  J. Harsh. 
133;  Funk  v.  braeU  6  Iowa.  400;  Cooley  v.  Darls.  34 
Iowa,  ia»:  Powell  V.  Bradlee,  9  GUI  &  J.  SSO;  Hasan 
T.  Deuell.Sl  Ark.  216;  Goodrich  v.  Fritz,  4  Ark.  525; 
Allen  V.  Staples, 6  Gray,  483;  Beers  v.  Wuerpul.S4 
Ark  ZTJ.*  Shaarlck  v.  Hut>er.  6  Binn.  4;  Honrnn  v. 
Cralf ,  Hardin,  101;  HaU  r.  Tnttte,  2  Wend.  478;  Mc- 
Leod  V.  Gates,  80  M.  C.  887;  Jenner  v.  JoUSe,  9 
18  L.  R  A. 


Johns.  884;  Buckley  v.  Buckley.  9  Hev.  819;  WatUsa 
V.  Page.  2  Wia.  ST;  Beeiide  v.  Piseber.  2  Harr.  ft  O. 
820;  Spring  v.  Bouriand,  U  Al^.  888;  Wataoo  v. 
Todd,  5  Mam.  271:  Hulholm  v.  Oieney,  Add.  301: 
Qoodbeart  v.  Bowen,  2  111.  App.  678:  Badhun  v. 
Tucker,  1  Pick.  389;  Brownell  v.  Uancbester,  Id. 
284:  Himkra  v.  8elye,8  Hill,  623;  Squlrea  v.  Smith. 
10  B.  Hon.  38:  Cromwell  v.  Owlngs.  7  Harr.  ft  J.  66; 
Husgrave  V.  Hal],40He.49B;  Armel  v.  Lendrun),47 
Iowa,  S8S. 

It  was  undoubtedly  well  settled  at  eommon  law, 
even  wItliMapeet  to  courta  sitting  under  tbe  same 
BenenU]nrifxUctlon.tliatthe  onrtody  of  proper^ 
by  one  couit  under  legal  prooeas  could  not  be  dis- 
turbed by  tbe  authority  of  any  other  oourt  of  ooa« 
current  Judicial  power.  See  Pi^ne  v.  Drewe.  4 
East,  583;  Ei-elyn  v.  Lewta,3Hare.«2:  Noer.CMb> 
son.  T  Paige.  S13.4  L.  ed.  2SS. 

This  principle  has  been  modifli'd  by  tbe  legisla- 
tion of  Iowa  with  reepcct  to  cirll  actions  In  Its  own 
courts.  The  Code  of  Iowa.  1 82SS,  provides  that  the 
aotion  of  replerbi  may  be  under  eertain  ofromn- 
stanoes  maintained  tor  proper^  in  the  possession 
of  an  oflloer  holding  It  by  lefml  prooeta. 

Honey,  oredlta  and  property  are  In  tbe  custody 
of  the  law  when  held  by  eaecutots,  admintstntors 
guardlaneaiid  Hke  quasi  oAloers.  in  tlielr  represso- 
tative  and  administrative  oapaelt7.  Tbey  are  ao- 
couutable  to  courts  for  what  they  admlnkter,  and 
there  te  ordinarily  the  same  reason  that  the  law's 
custody  ot  the  things  and  credltsahouM  not  be  dis- 
turbed In  their  bands,  as  there  Is  for  noo-dlstnrb- 
ancolntlieband8ofasbertfforotherolBr<er.  Roth 
V,  Hotard,  32 La.  Ann.  180:  Brooka  t.  Oook,  OMasa. 


Digitized  by 


40ft 


S.  4»,  81  L.  efl.  700;  Leitg  t.  AmUn.  18SU. 
8. 100, 84  L.  ed.  128.  See  Otbom  v.  Bank  tf 
<7.  &  23  U.  8.  0  Wheat.  738,  Q  L.  ed.  304 

Tbe  official  acts  of  a  justice  of  tbe  peace,  to 
be  valid,  must  be  Id  accordance  with  the  pro- 
TisioDs  of  tbe  stHtute  from  which  tae  derives  bis 
leiral  and  official  existeooe. 

CbMkT.  <AiKA2£ka«ei.lO.  aneiw,43. 

Etch  bad  appelleQ  conseDted  to  an  adjourn- 
meot,  tbe  Josiioe  would  have  lost  jurisdiction 
over  tbe  sabjeet  matter  of  tbe  suit.  Jurisdio- 
tion  over  the  "subject  matter"  cannot  be  coa- 
ferred  by  cooseot. 

flayer  Moore,  42  Iowa,  644;  Bamilton  T. 
BUIhoute,  46  Iowa,  74;  MeMeant  Cameron, 
61  Iowa,  691;  Bjfnd*  t.  Fay,  70  Iowa,  488. 

This  is  Dot  a  collateral  attack  upon  the  pre- 
tended judgment  of  tbe  justice,  but  Is  a  qaee- 
tion  of  jurisdiction  which  is  never  waived,  and 
can  be  raised  at  aoy  time. 

Moon  V.  Beete$,  47  Iowa,  81;  Brown  T.  Da- 
«s«.60Iowa.  041. 

A  seizure,  if  valid  origiDally,  must  be  fol- 
lowed up  by  tbe  forfeiture  of  the  property 
seized.  If  tbe  proceedings  be  abandooed,  the 
seixore  becomes  a  nulli^. 

Joatfa  Smtnda,  28  U.  8.  10  Wheat  818^  6 
U  edT  SMT 

Robinson.  delivered  tbe  opinion  of 
Uie  (ourt: 

In  tbe  year  1880  pleinUft  was  a  brewer, 
engaged  In  business  in  St.  Ix>uis.  In  May 
of  tliat  year  he  shipped  from  8t.  Louis  to 
Burlington,  consigned  to  himself,  a  csr.-load 
of  beer.  His  agents-  at  Burlington  wertj 
Wertltniuellur  &  Ende.  After  tbe  car  con- 
taining the  beer  had  bew  placed  on  a  side 
tnck  at  Burlington,  it  was  opened  by  the 
agents  named,  but  on  the  15th  day  of  May, 

tHh  Commeroial  Bank  v.Neally,  39  He.  402;  Hanson 
T.  ButJer.  4&  He.  U:  Force  v.  Brown,  82  N.  J.  Gq. 
118;  Conway  V.  Annlogton.  U  R.  I.  116;  Davte  v. 
J>rew,«N.  B.aoO:  Bank  of  Cbestor  v.  Ralston, 7Fa. 
««;  Parker  v.  l>onnallr,  4  W.  Va.  648:  Thorn  v. 
Woodruff,  ft  Axk.  66:  Fowler  v.  HcClelland.  6  Ark. 
1S6:  Post  T,  Lore,  19  Fla.<B4;  Hock  t.  King,  16  Ala. 
Oft  HoOcttry  V.  Topper,  10  Pa.41B. 

It  is  laid  Oown  «a  a  well-flstabHshed  principle, 
that,  whenever  property  has  been  seized  trr  an  of- 
fleer  of  tbe  court,  tnr  virtue  of  Its  prooew.  tbe  prop- 
er^ to  to  lM«oDStdered  as  in  the  oottody  ot  tbe  oourt 
and  under  Its  oontrol  for  tbe  time  belns;  and  no 
otherooortbasartebt  to  interfere  with  thatpoeBca- 
■ion. anlesB  It  be  some  court  wblota  may  haveadU 
net  supervlBory  control  over  the  court  whose  proo- 
Cflslnsflm  taken  paasesBlon,  or  some  superior  juris- 
diction In  tliepremlseB.  BuCkv.ODlt)atb,T01T.  8. 8 
Wal).S4l,181j.ed.9K).  SeealsoHaitan v.LucaB.85ir. 
S.  10  Pet.  400, 9  L.  ea.  470:  Freeman  v.  Howe,  66  V.  B. 
St  Row.  4S0.M  L.ed.749;  Watsoov.  JoneB,80U.a 
13  ValL  »  Ii.ed.  OOB:  Noev.Glfaaon.  VPalge, 
U3,4T..ed.aK 

It  baa  be«n  held  that  property  in  the  bands  of  a 
CamWuie  hi  to  tbe  cuatody  of  the  law,  and  that  an 
offlcer  has  no  rigbt,  after  tlw  garnishment,  to  take 
the  property  from  the  gamlriiee.  Denaistoua  v. 
Sew  York  Croton  A  8.  Faucet  Ca  S  tA.  Ann.  78S. 

In  general,  goods  In  the  custody  of  the  law  can- 
not be  replevied,  even  If  the  ereotyion  tiaa  been 
paldaodaatUed.  If  ttte  ofleer,  upon  an  ezeou- 
tkm  against  A,  SBbea  tbe  Roods  of  B.  tbe  latter  mar 
IfTlBg  replevin.  Or.  if  the  Judgment  was  void  for 
wans  of  JorislUetlon,  r^levtu  Uea.  S  Bstee^  PL 
inu. 
UUtLA. 


before  tbe  beer  had  beat  ntaoved,  and  while 
it  ms  in  the  wiglnal  casks  In  which  It  had 

been  dipped,  a  part  <rf  it,  including  that- 
in  controversy,  was  seized  by  tbe  defendant, 
as  sheriff,  by  virtue  of  a  search- warrant 
issued  under  the  provisions  of  section  1544 
of  tbe  Code.  The  information  on  which  the 
search-warrant  was  issued  charged  tbat  the 
intoxicating  liquorB  which  It  dracribed  were 
owned  by  Wertbmueller  As  Ende.  After  de- 
fendant made  his  returu  on  tbe  search- 
warrant,  tbe  justice  of  the  peace  who  bad 
issued  it  caused. notice  to  be  given  to  Wertb- 
mueller &  Ende,  and  to  all  others  whom  it 
might  coDcem,  to  appear  at  his  ofiBce  on  the- 
24tb  day  of  Hay,  to  show  cause,  if  any 
they  had,  why  tbe  liquors  seized  should  not 
be  forfeited.  On  the  day  fixed  for  the  beur- 
ing  plaintiff  appeared  in  tbe  justice's  court, 
and  filed  a  pleading,  in  which  he  alleged 
tbat  he  was  the  owner  of  the  property  in- 
cootroversy ;  tbat  it  was  sbippea  from  Mis- 
souri to  Iowa,  and  seized  by  uie  sheriff  while 
in  tbe  original  packages,  and  before  it  had 
been  delivered  by  the  railway  compuiy ;  that 
it  had  not  been  sold,  nor  kept  for  sale,  in 
violation  of  the  Laws  of  Iowa.  On  tbe  16tb. 
day  of  May  this  action  was  commenced,  sod 
the  property  in  controversy  was  surrendered 
to  the  coroner.  After  tbe  plaintiff  in  this- 
aotioo  bad  filed  the  pleading  described  In 
justice's  court,  the  State  moved  for  a  con- 
tinuance, and  as  ground  for  tbe  moti<m 
showed  that  this  actu)n  bad  been  commeoced, 
and  that  the  pro[>erty  seized  by  the  sheriff 
under  the  search-  warrant  liad  been  taken  from 
him  and  was  not  at  that  time  under  his  con- 
trol, nor  subject  to  Uie  order  of  tbe  court. 
The  court  thereupon  sustained  the  applica- 
tion, and  continued  the  case  until  November 

TocousMtutea  valid  levy,  the  offloer  mustbrlDir 
hla  property  undcrdomlnion  and  control.  This  he 
cannot  do  while  it  is  in  the  hands  of  another  offlcer 
under  levy,  for  he  could  not  lawfully  obtain  any 
dominion  overit  while  thus  in  cuatody  of  the  law.. 
Seymourv.  Newton.  17  Hun, 82. 

In  accordance  with  the  principle  stated  In  the 
preceditv  cases.  It  ia  held  that  property  once  1e\-ted 
OD  under  a  valid  execution  remaloa  in  the  custody 
of  the  law,  and  It  is  not  liable  to  be  taken  by  an- 
other execution  in  tbe  bands  of  a  different  officer, 
and  etpeolally  by  an  officer  aottnit  under  aoother 
iurisdlction.  HBganv.I<uoa9.8SU.8.10Pet.400,» 
L.  ed.  470:  Taylor  v.  OarTyl,  61  0. 8. 20  How.  SSd,  IS 
L.  ed.  laX:  Clymer  v.  Willis.  8  Cal.  368;  Thompson 
V.  Brown,  17  Pick.  462;  Kidder  v.  Orcutt,  40  Me.  £80. 


Reason  for  the  rulo. 

Tbis  prtneiple  ISstfld  to  be  eesentlal  to  tbe  dignity 
and  just  authorl^  of  every  oourt.  and  to  the  com- 
ity wUob  should  regulate  Um  relations  between  all 
courts  ot  concurrent  jmlsdlctfon.  A  departure 
from  it  would  lead  to  tbe  utmMt  confusion,  and  to 
eodl^  strife  between  concurreut  jurisdiction  de- 
riving their  powers  from  tbe  same  source;  but  the 
consequences  of  snob  a  departure  would  be  still 
more  disastrous  In  tbe  oonfliot  of  jurl)<dlction  be- 
tween courts  vhoac  powers  are  derived  from  en- 
tirely different  sources,  while  their  JuriadlctiOD  Is 
oonourtent  as  to  the  parties  and  tbe  subject  m  Ater 
ofthenilt.  Bu<d^v.CoU)aUi,30U.  EL  8  WaU.  831.. 
311,18  L.  ed.SG?,  200. 
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Q,  1880,  *'to  eaaDle  the  district  court  fo  make 
some  adjadtcatioD  In  the  replevin  siiit."  It 
was  further  ordered  that,  If  the  suit  sliould 
be  still  peadinx  at  the  date  to  which  the 
cause  was  contuuiedi  then  it  should  be  sub- 
ject to  B  further  contiiraaiiGe,  on  the  recraert 
of  the  State.  On  the  5th  day  of  14oTemheT, 
18S9.  the  cause  was  contiuuecf  to  the  next  day 
by  the  justice,  on  account  of  the  general 
election.  On  the  6th  day  of  November,  there 
bein^  no  appearance  by  the  claimaats,  the 
property  in  controversy  was  adjudged  to  be 
forfeited.  When  the  coroner  attempted  to 
serve  the  writ  of  replevin,  the  sberiflf  at  first 
refused  to  sunender  the  nropertr.  Thereupon 
an  application  was  maae  to  the  court  from 
wbicn  the  order  Issued,  which  recited  the 
refusal  of  the  sheriff  and  asked  that  he  be 
required  to  show  cause  why  he  should  not  be 
punished  for  contempt.  The  court  ui>on 
that  applicatitm  ordered  the  sheriff  forthwith 
to  deliver  to  the  coroner  the  property  In  am- 
troversy.  and  that  order  was  obeyed.  The 
defendant  asked  the  court,  bymotfon.  to  can- 
cel that  order,  but  the  motion  was  overruled. 
In  September,  1889,  the  defendant  aied  bis 
answer.  InJannair,  1890,  the  plaintiff  filed 
a  reply,  and  the  trw  of  the  cause  was  com- 
menced to  a  Jury.  After  all  the  evidence 
had  been  introduced,  the  defendant  asked  the 
court  to  direct  the  jury  to  return  a  verdict 
for  him,  but  was  refused.  The  court  then, 
upon  its  own  motion,  instructed  the  jury  to 
return  a  verdict  for  plaintiff,  which  was 
done. 

1.  Tile  plaintiff  cooteuds  that  the  taw  under 
which  the  seizure  was  made  by  defendant  is 
imconstitutional,  and  relies  upon  the  case  of 
lAity  V.  Banlin,  185  U.  S.  100,  84  L.  ed. 
128,  as  sustaining  his  claim.  In  that  case 
the  Supreme  Court  of  the  United  States  held 
ttutt  a  citizen  of  one  State  has  a  right  to  im- 
port intoxicating  liquor  into  another  State, 
imd  there  sell  It  in  original  packages,  not- 
wlthatunding  a  prohibition  of  the  statutes  of 
the  State  into  which  the  liquor  was  imported  ; 
and  in  which  it  was  sold.  So  far  as  such 
statutes  prohibit  transactions  of  that  kind, 
they  were  held  to  be  in  conflict  with  the  Con- 
stitution of  the  United  States,  and  therefore 
void.  But  it  was  not  held  that  a  State  may 
not  enforce  its  police  regulations  against 
traffic  in  liquor  which  Is  not  in  the  nature 
of  interstate  commerce.  The  State  has  tlie 
right  to  enforce  such  regulations,  and  one  of 
the  means  provided  is  a  proceeding  by  search 
warratit,  such  as  was  adopted  in  regara  to  the 
liquor  in  controversy.  It  may  be  conceded 
that  such  liquor  was  prohibited  from  forfeit- 
ure by  reason  of  the  rule  «nnounced  in  the 
7>My  Cote,  and  that  upon  the  final  hearing 
before  tbejustice  it  should  have  been  restoreu 
to  plaintiff.  But  the  object  of  the  proceeding 
was  to  ascertain  if  a  law  of  the  State  was 
being  violated,  not  to  declare  forfeited  prop- 
«rty  which  was  not  subject  to  its  provisions. 
In  such  a  case,  it  the  court  errs,  the  party 
aggrieved  has  the  right  of  appeal.  The  pro- 
ceeding cannot,  however,  be  ignored  nor 
treatea  as  a  nullity.  It  is  a  duly  constituted 
iaL.R.A. 


means  of  ascertaining  and  determining  tho 
riglits  of  tlie  respective  parties  in  interest, 
includingtherightof  the  owaerof  the  prop- 
erty to  claim  It  as  exempt  from  the  operation 
of  the  state  laws,  and  the  decision  of  the 
court  Is  binding,  as  In  other  cases.  Itfollows 
from  what  we  nave  said  that  the  search  war- 
rant was  properly  issued,  and  the  property 
in  controversy  was  rightfully  in  the  hands 
of  the  defendant  when  this  action  was  com- 
raent-ed  and  the  writ  of  replevin  was  issued. 

It  was  said  in  Funk  v.  lirael,  S  Iowa,  460, 
that  liquors  seized  by  virtue  of  a  search  war- 
rant  issued  under  a  ttatute  substantlallT  the 
same  as  section  1544  of  the  Code  ooula  not 
be  replevied.  That  decision  was  approved 
in  SttOe  v.  Harrit,  88  Iowa,  S46.  It  was  said 
in  the  case  last  cited  that  the  writ  of  re- 
plevin was  not  a  lawful  process  for  taking 
propertv  from  the  possession  of  an  office 
rightfully  holding  it,  under  a  writ  properly 
issued  in  a  criminal  proceeding.  We  con- 
clude that  the  writ  of  replevin  was  wrooK- 
f  u1  ly  sued  out  in  this  case,  and  that  the  court 
had  no  power  to  cure  the  defect  by  ordering 
the  sheriff  to  deliver  the  property  in  ques- 
tion to  the  coroner. 

2.  It  Is  urged  that  the  action  of  the  justtoo 
in  continuing  Uie  proceedings  in  connection 
with  tlie  search  warrant  from  May  84  to  No- 
vember 5,  1889,  was  unauthorized,  and  that 
by  so  doing  he  lost  jurisdiction  of  ttie  case, 
when  tills  action  was  commenced,  the  jus- 
tice's court  bad  jurisdiction  of  the  property 
in  controversy.  It  was  in  the  custody  of  the 
law,  subject  to  the  further  order  of  tiut 
court,  'nie  prooeedtnffs  of  t^at  court  were 
entirely  regular,  untlll  after  plaintiff  had 
appeared  and  pleaded.  When  be  entered  his 
appearance,  the  court  bad  comnlete  lurisdlc- 
tion  of  both  the  person  and  pivperty  of  the 
plaintiff  in  this  action.  If  It  exceeded  its 
jurisdiction  in  granting  the  continuance  de- 
manded, the  plaintiff  had  an  apnropriate 
remedy  for  correcting  the  error  by  direct  pro- 
ceedings. We  cannot  in  this  action  inquire 
into  that  question.  In  our  opinion  on  ttte 
undisputed  evidence,  the  motion  of  defend- 
ant for  a  verdict  in  his  favoi:  should  have 
been  sustained. 

8.  The  petition  alleges  that  the  value  of 
the  property  in  controversy  is  $300.  The 
answer  alleges  that  it  Is  worth  more  than 
ttkat  sum.  On  the  trial  defendant  concednd 
that  it  was  of  the  value  alleged  in  the  peti- 
tion. Evidence  was  given  onbehalf  of  plain- 
tiff to  tlie  same  effect.  The  defendant,  in 
his  motion  for  a  verdict,  asked  that  the  value 
of  the  property  be  fixed  "at  Uie  sum  testified 
to."  Since  there  was  practically  no  dispute 
as  to  tho  value,  defendant  was  entitled  to 
judgment  for  $200. 

Hif  judgmerU  of  the  District  Court  is  reversed, 
and  the  cause  Is  remanded,  with  directions 
to  that  court  to  render  judgment  in  favor  of 
defendant  for  the  amount  stated,  with  fn< 
terest  thereon  at  tl  per  cent  per  annum  from 
the  date  of  its  former  judgment,  and  costs. 

Behearing  denied  October  29,  18Q1. 
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UNNISOTA. 

QOm  QILBKBT,  Jfpt., 
ft 

GharlM  a  SLDBIDCOt  et  ml., 

(....Hltrn  ) 

*1.  Thm  rtpwrbm  rt^ht  of  tb*  owner  of 
IbiIb  on  Um  flhuMof  n»v%alde.water» 
MOO  our  gnrnt  lakes,  to  reoUUm.  Improve,  and 
oocupjr  tibe  land  wlnoerBed  by  shallow  mter,  be- 
TODd  tbe  Btaore,  may  b«  dlasoclatod  from  tbe  . 
■bore-luid  by  the  aot  of  tbe  owner,  so  that  a  oon- 
TejBDoe  br  him  ol  the  ehore-lud  wouU  oot  In- 
Wude  such  rlpartan  rlffhta  as  looldent  thereto. 

S.  This  principle  applied  in  a  oaae  wbore 
the  owner  of  tbore-lana  platted  It,  together  with 
tbe  flfaallowa  bef  ond  the  shore.  Into  town  blooks 
and  Btreeta. 

3.  Thm  owner,  ailer  meh  platUay » haw* 
iag  emiveiTed  aa  lalaad  blook  witb  ref- 
etenoe  to  fltetptatdiiK,  and  tbe  water  harlns 
icradaallr  eaoroaobed  upon  tbe  land,  until  tbe 
Aore-llne  rewAed  tfa«t  blook,— JSUdl,  that  the  rt- 
peiten  fight  to  leolalm  and  nee  the  plKttod  blooka 
■Pdetiectilo  the  mtor  did  not  attaoh  to  the 
UodithiHfNMimediekMfdeat  thereto.  . 

ffleptamher  7, 18n>> 

APPEAL  by  compltiDaDt  frxm  a  judgmeot 
of  tbe  District  Court  for  St  Louis  Chanty 
in  Hwor  of  defendants  to  an  action  brought  to 
enjdn  tbe  fltllogria  of  oertalo  land  covered  by 
water  lying  between  otnmdainant'a  land  and 
the  deep  waters  of  Lake  Superior  ot  the  Bay 
of  Dolntb.  Affirmed. 
The  facts  are  stated  in  tbe  opioioD. 
Mr.  WilUaM  W.  BUImu.  forappellatit: 
Lands  graduailr  and  imperceptiUy  denuded 
aod  submerged  by  the  ection  of  navigable 
waters  ceaae  to  be  pritnte  property  u  a  fSrt  of 
the  bank,  and  become  public  proper^  ae  a  put 
ai  tbe  bed. 

The  theory  that,  as  the  respondentB  were 
fmmerly  the  owners  of  block  110,  by  title  which 
extended  indefinitely  downward  toward  tbecen- 
ler  of  tbe  earth,  they  most  stOI  be  tbe  ownns 
«f  H,  notwitbstanding  that  its  rarface  has  been 
washed  away,  was  deccntlr  buried  more  than 
two  hondreo  years  ago,  and  tbe  doctrine  of  al- 
Inrioo  or  accretimls  the  gnus  wUch  grew 
vptm  Ita  grave. 

It  was  precisely  upcm  this  ground  that  the 
possibility  of  acquiring  title  by  accretion  or  re- 
lietifm  was  eriginally  denied. 

De  Jure  Maris,  p  14. 

Tbm  could  be  no  right,  either  of  alhiTion  or 
rdlctloD,  until  tbe  inaccuracy  of  tUs  reasoning 
was  confessed.  The  rights  of  alluvioD,  relic- 
tfoe  and  erorion  are  strictly  correlatlTe. 

There  is  no  possible  process  of  reasoning 
which  iustifles  or  estiUiUsbes  any  one  of  them 
which  does  not  Justify  and  establish  all  of  them. 

•Head  notes  br  DiOKnmos.  J. 


6UPBEUS  COUKT. 

In  amitA  t.  Hf  Lovi^  PuUie  Sehoati  jO^i/tn. 
390,  it  is  said:  "Tbe  law  of  alluvion  u  widff^ 
stood  to  be  a  part  of  tlie,?"*  gniiium,  that  cpde 
which  nnliinii  misoii  lias  I'^iiihlislu'il  nmoagsll 
men.  Tbe  priociple  upuii  whu'li  the  riiiht  is 
placed  Is,  that  llie  [)roj)rii'lor  of  binii  Imurnjfii 
by  a  river,  being  exposuii  to  duuger  from  its 
floods^  is  eniitled  to  inocemeot,  wbicdi,  f^m 
tbe  same  caase,  may  be  gradually  aanexcd  to 
it." 

Another  accepted  basis  of  the  right  of  accre- 
tion and  reliclioQ  is  that  suggestcn  by  Black- 
stone:    De  Minimia  non  curat  lex. 

2  BI.  Com.  303.  Bee  also  Lord  Abinger  in  Re 
SuU  iS!S.ROa.S  Mees.  &  W.  837:  Fotter  v. 
WrigK  L.  R.  4  C.  P.  Div.  488. 

The  most  searching  examination  will  fafl  to 
disclose  any  judicial  decision  or  text-book  In 
tbe  English  language,  in  which  the  doclrineof 
the  lo;^s  of  title  by  ero-^i  u  hiis  Ix^cn  questioned 
within  the  last  two  bundn^i  years. 

See  3  Bl.  ConJUiK;jCUIi8.  Sewers.  61,  63; 
Pbear.  Rights  of  watM',  48:  Coulaon  &  Forbes, 
■Waters,  p.  23;  8Kent,Com.  4;t5;  Gould.  Waters, 
S  155;  Tyler.  Boundaries,  p.  92;iIulI,Seu  tibore, 
pp.  108-13-1;  2  Hall,  Law  Journal,  pp.  326, 
855.  35fi,  357;  5  Hall,  Law  Jouroal,  pp.  150. 
m,  161,  162;  Vattel,  Law  of  Nationa,  bk.  1, 
cbap.  33,  g  m-.Se  Hull  ttSelby  R.  O.  SHees. 
4  W.  837;  SeraUon  v.  Brown,  4  Barn.  &  C.  485; 
Dttnlapv.  Stetson,  4  Mason,  849;  Camden  d 
A  L.  Co.  V.  Lippiucoit,  45  N.  J.  L.  405-417: 
iV>w  Orleans  V.  United  States,  35  U.S.  10  I'ct. 
66-3-717.9L.cd.  573-594 :/:/<^r/W/  v.  (,(ou,jhA>^ 
N.  H.  9;  Steeie  v.  S<incluz,  72  hivva,  fi5;  Welter 
T.  BaUeg,  S5  Coou.  393. 

It  was  once  considered  with  reference  to  both 
alluvion  and  gradual  reliction,  that,  except  in 
cases  of  local  custom,  tbey  existed  only  in  the 
absence  of  means  to  identify  the  orlginalbound- 
arles. 

De  Jure  Maris,  chap.  6. 
All  the  three  branches  of  the  doctrine  of  ac- 
cretion were  then  still  In  the  embryo.  But 
they  long  affO  assumed  defloite  form  In  Eng- 
land as  well  as  In  this  country. 

Rex  V.  Tarborotigh,  3  Bam.  A  C.  91;  Tbsfsr 
V.  Wright,  L.  R  4  C.  P.  Div.  488;  Hvtt  S 
S.  R.  Vo.  5  Mees.  &W.  827. 

This  case  is  directly  within  tbe  authority  of 
Onriah  v.  CUntgh.  4«  N.  H.  9;  Bex  v.  Tar- 
borough,  8  Bam.  & C. 91;  CWmdm aA.L.Oi>.r. 
Lipmtieott,  4S  K.  J.  L.  40S. 

The  fact  that  artificial  causes  have  contrib- 
uted to  a  gradual  shifting  of  the  water  line  does 
not  affect  the  legal  result. 

Gould,  Waters,  §156,  p.  288,  aod  cascscited; 
Coulson  &  Forbes,  Waters,  23,  38,  and  cases 
cited;  LovingtUm  v.  8t,  Otair  County.  64  III.  88. 
90  U.  B.  88  Wall.  46. 88  L.  ed.  69;  Hunt.Bound- 
aries,  38;  Adams  v.  Frotltingham,  8  Mass.  868; 
Henry  v.  Vermont  Vent.  iJ,  O).  30  Vl.  68a 

Tbe  case  of  tbe  respondents  is  not  withdrawn 
from  the  operation  of  the  general  rule  respect- 


Nora.— Blparian  lichts;  reclamation  of  Bu-b 
nosed  land.  See  note  loOssev.  LoftnsrOr.lS  L> 
R.  A.  Sn.  And  see  Hout  v,  Hewburrport,  6  L.  R. 
A.  179, 1«  Mass.  BCB. 

'Rte  rlpartan  owner  on  oonveytDf  land  mar  re- 
anve  to  tdsBself  the  Eight  to  buQd  wharvsa  out  Into 
ISL.  RA. 


thewater.  Parker  v.  West  Coast  PaokiQKOo.S]L 

R.  A.  a,i70r.na 

Rights  mar  be  dlssoolated  and  separatelr  ttana- 
f erred,  MlUer  v.  Mendeoball,  8  L.  B.  A.  BB,  4S  Mian. 

S6.  . 
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ing  the  losa  of  title  by  eroeloD.  by  the  fact  tbat 
the  water  gradually  advanced  uatll  It  denuded 
and  submerged  their  eolire  tract. 

WeUe*  T.  BaiUv,  55  Conn.  8)3;  Qirwd  v. 
Bvohet,  1  Oni&J.  240. 

Tiie  principle  of  tbe  separableness  of  the 
owaersnfp  of  tbe  bank  frum  tbat  of  tbe  riparian 
privileges,  adopted  by  this  court  in  the  Han- 
ford  fate,  has  neither  direct  nor  Indirect  bear- 
ing upon  this  controversy. 

It  is  doubtful  whether  the  lines  platted  in  the 
water  had  tbe  effect  of  cnrtaiHug  in  any  respect 
tbe  rights  acquired  under  the  deed  of  the  ri- 
parian block. 

JWcAordwn  v.  PrenU'u,  48  Mich.  88. 

Meun.  William  B.  Phelps  and  White. 
Reynolda  A  Schmidt  for  respondenta. 

DIckinnon.  J.,  delivered  the  opinion  of 
the  court : 

At  the  liead  of  Lake  Superior  a  peninsula 
of  land  called  "Bice's  Point"  extends  from 
the  main  land  eastward  into  the  water. 
On  the  northerly  or  northeasterly  side  of 
this  peninsula  is  the  Bay  of  Dututn,  consti- 
tuting tbe  present  harbor  of  the  City  of  Du- 
luth.  On  the  south  of  the  peninsula  is  St. 
Lou!s  Bay.  In  1858  one  Orrin  Rice,  who 
then  owned  this  land,  platted  the  same  as  a 
town-site,  and  filed  the  plat  thereof  in  tbe 
proper  public  office.  Tbe  name  of  Rice's 
Point  was  given  to  the  platted  lands.  Em- 
braced In  this  platting  were  two  blocks  des- 
ignated, respectively,  by  numbers  as  blocks 
"108"  and**  110."  At  that  time  the  land  com- 
prising block  110  was  situate  on  the  north- 
easterly shore  of  the  peninsula.  The  line  of 
low  water  crossed  the  olock,  so  tbat  tbe  north- 
easterly part  of  it  was  within  the  shallow 
water  of  the  Bay  of  Duluth,  while  the  south- 
westerly part  of  It  was  dir  land.  Block  108 
was  soutliwest  of  block  110,  separated  from 
it  by  a  street,  and  was  wholly  above  and  be- 
yond tbe  shore-line.  The  platting  of  Bice 
extended  into  the  shallow  water  of  Uie  Bay 
of  Duluth,  beyond  the  shore-line  :  other  lots, 
blocks,  and  streets  being  platted  in  the  shal- 
low water  beyond  block  110.  December  31. 
1858,  Rice,  by  warranty  deed  in  tbe  usual 
form,  conveyed  block  110  to  one  Wilson, 
to  whose  rights  the  defendants  have  suc- 
ceeded, and  lilock  108  to  one  Meeker,  to  whose 
rights  the  plaintiff  has  succeeded.  In  1873 
tbe  common  council  of  the  City  of  Dululh, 
under  authority  of  tbe  Legislature,  by  ordi- 
nance established  a  dock-line  in  the' waters 
of  the  Bay  of  Duluth,  several  hundred  feet 
distant  from  this  block  110,  and  nearly  par- 
allel with  its  water-front,  thereby  definitely 
limiting  the  right  to  construct  wharves  and 
other  structures  to  tliat  part  of  tbe  bay  within 
Bucli  dock-line.  In  1872.  for  the  improve- 
ment of  tbe  harbor  of  Duluth,  the  city  caused 
a  ship  canal  to  be  dug  through  another  point 
of  land  lying  between  the  Bay  of  Duluth  and 
Lake  Superior,  which  resulted  in  so  chang- 
ing the  currents  of  water  in  the  bay  tbat 
from  tbia,  with  perhaps  other  causes,  tbe 
Water  gradually  encroached  upon  and  washed 
away  the  shore  at  the  easterly  eod  and  on  tbe 
northeasteily  sidu  of  Bice's  Point.  The 
process  of  erosion  and  encroachment  was  so 
gradual  as  not  to  be  perceptible,  except  by 
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comparison  of  the  conditions  in  different 
seasons.  In  1885  this  encroachment  of  the 
water  had  extended  so  far  inland,  on  the 
northeuterlT  side  of  this  point,  that  tbe 
iliore-line  at  low  water  then  ran  across  block 
108,  block  110,  and  tbe  intervening  street 
luiving  become  submerged.  At  the  time  of 
the  commencement  of  this  action  a  process 
of  filling  was  being  carried  on  under  the 
authority  of  the  defendants,  so  as  to  again 
raise  tbe  surface  of  block  110  and  of  the  in- 
tervening street  above  the  surface  of  tbe 
water.  Thereupon  the  plaintiff  instituted 
this  action  to  prevent  bv  injunction  such  at- 
tempted and  proposed  reclamation.  The 
plaiiitiff  rests  his  claim  of  right  to  the  relief 
sought  upon  the  ground  tbat,  by  the  gradual 
and  imperceptible  encroachment  of  tbe  water, 
and  the  retrogression  of  tbe  shore-line,  his 
land  (block  1^)  has  come  to  be  tlie  riparian 
estate,  and  that  whatever  riparian  rights 
were  orignally  incident  to  the  shore-land  arc 
now  vested  in  him  as  the  riparian  owner; 
and  that  the  title  of  the  defendants  to  block 
110.  and  the  riparian  rights  which  may  have 
been   incident  thereto,  have  been  extin- 

Juished.   The  deelaion  and  judgment  of  tbe 
istrict  court  beln;  in  fxvot  at  lAie  defend- 
ants, the  plaintiff  appealed. 

We  shall  assume,  in  accordance  with  tho' 
claim  of  the  plaintiff,  but  without  so  decid- 
ing, that  it  is  a  general  principle  of  the 
common  law  that  when  the  sea  or  navigable 
water,  although  not  forming  a  boundary  be- 
tween adjacent  estates,  gradually  encroaches 
upon  and  submerges  the  shore-land,  the 
owner  of  the  land  thus  won  by  the  water  l>c- 
comes  devested  of  bis  estate,  and  of  such  ri- 
parian rights  as  had  been  incident  tliereto ; 
and  that,  in  general,  wlioever  may  own  the 
land  constituting  tbe  shore  has  also,  as  inci- 
dent thereto,  the  ordinary  rights  of  riparian 
owners  over  the  submerged  lands  beyond  the 
shore,  and  out  to  the  point  of  actual  navi- 
gabilitv.  But,  while  this  may  be  the  gen- 
eral rule  of  law,  it  is  not  necessarily  appli- 
cable alike  in  all  cases.  It  may  be  cnntrolled 
in  its  operation  by  the  conditions  under 
which  titles  have  been  acquired  and  held: 
and  we  are  of  the  opinitm  that,  by  reason  of 
the  facts  to  which  we  have  referred, 'of  the 
platting  of  the  submersred  lands  as  well  as 
of  the  upland,  and  of  the  conveyances  of  the 
platted  blocks,  under  which  these  parties  Re- 
quired titles,  it  is  not  open  to  the  plaintilT 
to  interpose  objection  to  the  refilling  of  the 
submerged  block  110,  or  to  assert  that  the 
defendants'  title  thereto  or  rights  therein  have 
become  extinguished.  Of  course,  the  plain- 
tiff  cannot  consistently  claim  that  by  the  ret- 
rogression of  tlie  shore-line,  and  the  sub- 
merging of  block  110,  he  has  acquired  a  title 
to  that  olock.  The  shore-line  did  not  con- 
stitute a  boundary  between  the  property  of 
the  plaintiff  and  that  of  the  defendants :  and. 
if  we  accept  the  theory  of  the  plaintiff,  tbat 
by  the  gradual  submergence  of  block  110  tho 
defendants'  title  became  devested,  it  did 
not  pass  to  the  plaintiff.  Not  until  and 
only  as  the  defendants'  title  became  extjn- 
guished  by  the  retirement  of  the  shore-line 
to  and  across  the  line  of  boundary  between 
the  two  blocks,  did  the  plaintiff  acquire  any 
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proprietary  right  or  Interest  in  tbe  pTemises 
bejond  that  boundary.  If  the  defendants  lost 
their  title,  it  was  by  the  slow  process  of  ero- 
sion, and  little  by  little,  as  the  water  advanced 
upoo  the  land.  If  the  title  was  thus  gradu- 
ally devested,  as  fast  as  the  shore-line  was 
worn  away,  tbe  title  either  was  eztingulBhed, 
or.  if  it  was  transferred  or  passed  to  anv  other 
holder,  it  was  to  the  State;  and  when,  at 
length,  the  last  thread  of  shore-land  on  block 
110  was  submerged,  the  title  had  either  be- 
come extinct,  or  had  passed  to  the  State.  As 
tbe  1 1  ne  forming  the  boundary  between  the  two 
blocks  was  crossed  by  the  advancing  water 
tbe  title  to  tlie  submerged  block,  if  extin- 

fuisbed  by  the  encroachment  of  the  water, 
id  not  suddenly  revive,  to  vest  in  the  plain- 
tiff ;  and,  if  already  vested  in  tbe  State,  it 
did  not  pass  from  it  to  tiie  plaintiff.  If, 
then,  it  be  conceded  that  the  defendants  loet 
their  title.  It  is  certain  that  the  plaintiff 
uever  acquired  it.  The  utmost  that  be  can 
reesnnably  claim  is  that  by  reason  of  the 
padual  encroachment  of  the  water,  submerg- 
ing the  defendants'  land  and  hence  devesting 
tbem  of  their  title,  tbe  plaintiff's  land  (block 
lOB)  has  come  to  be  the  shore-land,  and 
that,  as  incident  thereto,  he  has  acquired 
tiie  ordinary  righta  of  riparian  owners,  in* 
eluding  tbe  exclusive  and  riparian  right  to 
refill  the  submerged  block  110,  or  to  otherwise 
improve  it,  and  to  occupy  It  for  his  private 
purp<»e8.  Our  inquiry,  then,  is  narrowed 
to  the  qnestioD  whether  the  plaintiff  has 
become  thus  poaseased  of  such  rights,  so  that 
he  may  be  beard  to  complain  of  the  defend- 
ants when  they  proceed  to  fill  in  and  reclaim 
tbe  submerged  block.  Tbe  State  not  only 
does  not  complain,  but,  impliedly,  from  Uie 
establishing  of  the  dock-line,  it  concedes  and 
ever  since  1873  has  conceded,  tbe  right  to 
reclaim,  improve,  aad  use  the  submerged 
lands.  JfiUer  t.  JfeftdenAoK,  48  Hinn.  M. 
8  L.  R.  A.  89.  Hie  defendsnts  undoubtedly 
formerly  enjoyed  that  right  as  respects  this 
block  of  land,  and  might  certainly  have  er- 
ercised  it,  at  least  at  any  time  before  the 
last  thread  of  their  land  became  submerged. 
Tbe  only  questtoo  whether  that  right  has 
now  come  to  be  In  'Um  vlaintlff.  The  de- 
fendaots  have  never  transferred  It,  and.  if  IJm 
plaintiff  has  become  possessed  of  it,  it  is  only 
because  It  must  be  deemed  to  attach  aa  an 
incident  to  the  shore  land,  and  to  have  passed 
to  him  as  tbe  owner  of  block  lOtJ,  as  the 
shore-line  receded  until  it  reached  that  land. 
We  have  bnetofore  decided  that  riparian 
rights  of  tills  nature,  although  originally 
incident  or  appurtenant  to  the  shore<limd,  do 
not  iKcessarily  remain  so ;  that  tbey  are  prop- 
erty rights  subject  to  tbe  control  of  the  own- 
er :  that  they  may  be  transferred  by  bim,  and 
remaiu  in  existence  and  be  enjoyed  by  hia 
grantees,  although  having  no  interests  in  the 
estate  to  which  such  rights  were  originally 
incident.  Banfotd  r.  Paul  dt  D.  Jt.  Co. 
7  L.  R.  A  722,  43  Minn.  104,  and  see  MiUer 
T.  MenOenkalt,  mora.  See  also,  to  the  nune 
effect,  ladtn  8.  F.  800.  v.  Baktead,  68  Conn. 
144. 

It  follows  tbat  when,  by  the  act  of  tbe 
owner  of  tbe  principal  estate,  such  rights 
ban  be«B  le|^!7  dlieociated  theteftmn, 
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the  ordinary  principles  of  law  relating  to 
tbe  existence,  transtei,  and  enjoyment  of 
merely  incidental  rights  would  to  a  great 
extent  cease  to  be  u>plicable.  Subsequent 
changes  in  the  condititm  and  right  of  enjoy- 
ment of  the  principal  estate  would  not,  of 
necessity,  correspondingly  and  incidentally 
affect  such  rights.  To  illustrate,  we  will 
suppose  that  after  Rice,  the  owner  of  this 
peninsula,  and  hence  entitled  to  the  right  to 
reclaim,  improve,  and  use  tbe  submerged 
lands,  had  platted  it,  and  recorded  his  plat, 
as  he  did  do,  he  had  by  deed  conveyed  the 
blocks  lying  in  the  shallow  water  outside  of 
this  block  110,  across  which  the  shore-line 
then  ran ;  tbat  such  deed  had  been  roctnxled, 
so  as  to  be  notice  to  all  subsoqncnt  pur- 
chasers ;  and  tbat  thereafter  he  liaa  conveyed 
to  another  parson  block  110.  Except  for  the 
prior  platting  and  oonveyance  of  tbe  sub* 
merged  lands,  the  deed  conveying  the  shore- 
luid  would  have  been  effectual  to  trnnsfer  to 
the  grantee  tbe  riparian  rights  of  Itice.  natu- 
rally incident  thereto.  But  in  view  of  those 
facts,  and  under  the  late  decisions  to  which 
we  have  referred,  the  result  would  not  be  so. 
The  platting  and  conveyance  of  the  lands  In 
the  water  beyond  tbe  sbore-line  would  be 
legally  effectual  to  transfer  to  the  grantee 
all  the  right  whicb  Rice  might  have  to  re- 
claim and  occupy  such  lands.  To  ttiat  ex- 
tent the  riparian  rights  belonging  to  him  as 
the  owner  of  the  shore-land  wonld  be  devested 
and  transferred  to  his  grantee.  He  would 
thereafter  be  precluded  irom  enjoying  such 
rights  by  virtue  of  hts  continued  ownership 
of  the  shore,  not  merely  by  rcasmi  of  an  estop-' 
pel  springing  from  any  covenants  wbicb  may 
have  been  embraced  in  bis  deed,  but  becnuse 
he  had  effectually  conveyed  those  property 
rights  which  had  beoi  appurtenant  to  his 
shore-land.  His  grantee  would  have  acquired, 
at  least  as  against  him  and  those  who  might 
succeed  to  Us  estate,  the  legal  riffht  to  oc- 
cupv,  improve,  and  enjoy  the  submerged 
lanas,  subject  only  to  the  paramount  rights 
of  the  State.  This  right  thus  coming  to 
exist  in  another  than  the  owner  of  tbe  shore 
estate,  and  enjoyable  independent  of  it,  could 
no  longw  be  deemed  incident  to  that  partic* 
ular  estate  or  a  part  thereof.  By  the  subse- 
quent conveyance  by  Rioe  of  the  shore-Innd, 
uiese  rights  would  remain  unaffected.  They 
would  not  pass  by  tbe  deed  as  Incident  or  ap- 
purtenant to  tbe  land  conveyed. 

Aa  Rice  might  have  conveyed  the  rights 
which  he,  as  the  owner  of  tlie  shore-land, 
had  in  tbe  submerged  land,  so,  and  for  the 
same  reasons,  be  might  have  conveyed  the 
land  above  low-water  mark,  and  have  re- 
served the  righta  naturally  incident  thereto 
in  respect  to  the  shallows  lying  beyond  the 
shore ;  and  the  grantee,  in  a  deed  clearly 
importing  an  intention  to  limit  the  grant  to 
tbe  land  above  the  shore-lini*-,  would  acquire 
only  such  land.  The  proposition  thus  stated 
and  illustrated,  that  Uie  owner  of  tbe  sbore- 
liuid  may  legally  dissociate  therefrom  and 
transfer  to  another,  or  reserve  to  himself,  to 
be  enjoyed  Independent  of  the  shore-land, 
his  riparian  right  to  reclaim  and  use  tbe 
shallows  lying  beyond,  so  that  neither  he 
nor  his  gnuttee  of  the  slum-land  may  tbexe- 
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after  claim  aacb  rights  as  incident  to  their 
oatnte,  it  applicable  to  the  facta  of  this  case. 
When  Rice  conveyed  block  108  (through 
whic^  conveyance  the  plaintiff's  title  was 
derived),  he  had  already  made  and  recorded 
the  plat  embracing  not  only  tbe  dry  land, 
but  uie  shallows  beyond.  Block  110,  the 
land  here  in  controveray.  waa  located  partly 
wiUiin  the  shoal  water  beyond  the  abon,  and 
still  beyond  that  other  blocks,  with  interven- 
ing streets,  were  platted.  Rice,  and  no  one 
else,— subject  to  certain  public  rights  which 
have  not  been,  and  probably  never  will  be, 
asserted,  and  which  do  not  aitect  the  question 
before  us,— then  had  the  exclusive  right  to 
appropriate  the  submerged  lands  to  oc- 
cupancy, improvement,  and  use  in  the  man- 
ner indicated  by  the  platting ;  that  is,  in  sep- 
arate or  distinct  parcels,  as  town  blocks  and 
streets,  wholly  independent  of  the  future 
ownership  or  use  of  his  shore-land.  No  prin- 
ciple of  policy  or  of  law  forbade  bim.  as 
the  owner  of  all  this  property  and  of  these 
property  rights,  from  thus  doing,  however  it 
might  result  in  adding  to  or  impairing  the 
natural  advantages  of  uie  shore-land,  or  that 
lying  inland  from  the  shore,  all  of  which  he 
owned.  Subsequent  purchasers  from  him  of 
the  shore-land,  or  of  the  inland,  purchasing 
with  reference  to  the  plat,  might  well  be 
deemed  to  take  their  estates  sunject  to  the 
disadvantages  as  well  as  to  tbe  advantages 
resulting  therefrom.  He  might  thus  restrict 
or  limit  the  rights  incident  to  bis  ^ore-land 
or  inland,  so  as  to  bind,  not  only  himself, 
but  his  grantees.  TaUt  v.  Judd,  18  Wis. 
1S6. 

It  was  said  in  Wilder  v.  SC.  PatU,  12  Hinn. 
193,  904  (Oil.  116) :  **The  purchaser  of  a 
lot  according  to  such  plan  acqulm  a  right 
to  every  advantage,  privilege,  and  easement 
which  the  plan  represents.  His  lot  is  made 
valuable  by  other  streets,  as  well  as  the  one 
on  which  ft  fronts.  By  the  sale  of  a  lot  oc- 
oording  tu  such  plan  there  is  an  implied 
warranty  that  the  purdmaer  shall  enjoy  all 
the  privileges  and  benefits  which  it  is  cal- 
culated to  secure,  and  by  no  private  arrange- 
ment can  he  be  deprived  of  this."  And  so 
it  may  be  said  that  such  a  purchaser  tabes 
subject  to  whatever  disadvantages  may  be 
involved  in  the  platting.  For  instance,  as 
against  the  purchaser  of  block  IW,  Rice,  al- 
though he  had  remained  the  owner  of  the  H- 

rian  block  110,  would  have  been  precluded 
his  platting  and  craiveyonce  from  after- 
wards appropriating  the  street,  platted  in 
the  shallow  water  beyond  it,  to  his  private 
use,  so  as  to  prevent  the  improvement  and 
use  of  it  as  a  street.  But  the  grantee  of 
block  100,  conveyed  with  reference  to  tbe 
plat,  would  also  be  precluded  from  denving 
to  the  grantw  or  to  bis  assigns  the  right  to 
occupy,  improve,  reclaim,  and  use  the  blocks 
platted  In  the  sballow  water.even  though  in 
the  course  of  time  the  rfiore-Iine  should  grad- 
ually move  inland  so  as  to  reach  this  block 
lOa  as  has  actually  occurred.  It  was  per- 
fectly apparent  from  such  a  platting  that 
Kice  intended  thereby  to  devoto  the  platted 
blocks  within  Uw  shallow  water  to  disposal 
and  use  in  separate  paroels.  and  wholly  in- 
deponrlent  of  the  ownerdiip  or  use  of  the 
18L.aA. 


shore-land ;  and  when  the  plaintiff's  nantor 
purchased  and  accepted  a  emveyance  f»  block 
108,  although  the  deed  was  In  the  ordinary 
form  and  included  the  "appurtenances  there- 
unto belonging,"  it  must  have  been  under- 
stood that  no  right  or  interest  in  the  blodcs 
located  in  the  watw  passed  thereby.  £ven 
if  tbe  block  conveyed  had  been  in  fact  aituate 
on  the  shors,  it  could  hardly  have  been  sup- 
posed that  it  was  intended  that  tbe  deed 
should,  in  legal  effect,  include  all  the  plat- 
ted blocks  lying  beyond  the  shore ;  or  that, 
notwithstanding  the  platting  of  the  sub- 
merged lands.  It  was  intended  that,  by  the 
cmveyance  of  the  shore  block  alone,  with 
its  boundary  Hoes  on  all  sides  precisely  de- 
fined by  means  of  the  plat,  the  ordinary  and 
unlimited  rights  of  riparian  ownership 
should  pass  with  tbe  deed,  so  that  the  grantee 
should  acquire  thereby  the  exclusive  right 
to  occupy,  improve,  and  use  for  his  own 
benefit  all  the  platted  blocks  and  streets 
lying  beyond.  If,  under  such  circnmstancei^ 
a  conveyance  of  the  block  situate  on  the  shose 
would  nave  been  deemed  not  to  have  been 
intended  to  transfer  to  the  grantee  the  exist- 
Ing  property  ri^ts  in  respect  to  the  platted 
lands  beyond  the  shore,  then,  for  tbe  same 
reason,  the  gradual  retirement  of  the  shore- 
line, until  the  plaintiff's  block  has  come  to 
be  on  the  water-front,  has  been  of  no  effect 
to  vest  in  htm  any  property  rights  in  respect 
to  such  submemd  blocks.  The  conveyance 
of  a  platted  inland  blodt  was  as  much  sub- 
ject to  the  effect  of  the  platting  as  a  convey- 
ance of  a  riparian  blof^  would  be;  and  if 
in  the  latter  case  the  ordinary  riparian 
rights,— that  is,  the  exclusive  right  to  oc- 
cupy improve,  nwlliim,  and  uae  tlie  hloclui 
lying  in  the  water.— would  not  pass,  then, 
for  the  same  reaaim.  the  gradual  retirement 
of  the  ^ore-line  would  not  be  incidentally 
attended  with  the  consequeB<%  of  vesting 
such  rights  in  the  plaintiff.  He  took  bi» 
title  subject  to  tbe  existenoeof  rights  which, 
at  least  as  between  parties  Claiming  under 
tbe  common  grantor  and  In  accordance  with 
the  platting,  had  ceased  to  depend  upon  the 
location  of  the  shore- Hoe,  or  to  be  affected 
or  devested  by  the  shifting  of  that  line. 
We  have  treated  tbe  oonveyaoee  to  tlie  gran- 
tor of  the  plaintiff  as  liaving  been  made 
with  reference  to  the  plat.  It  is  true  that 
the  finding  of  Uie  court  does  not  show  that 
tbe  conveyance  was  in  tenns  so  made,  and 
that  probably  would  not  be  necessary  to  affect 
the  grantee  in  the  manner  above  considered. 
We  suppose,  however,  that  we  are  justi- 
fied in  assuming  that  the  conveyance  was 
really,  if  not  in  express  terms,  made  with 
reference  to  the  plat,  not  only  from  tlie  find- 
ing that  the  conveyance  was  of  the  platted 
blocknumbered  l(w  of  Rice's  Point,  but  be- 
cause the  plaintiff  in  his  complaint  alleges 
hisownershipof  the  block  so  descril>e(i.  "ac- 
cording to  the  recorded  plat  thereof,"  etc. 

Tbe  oonolusioDs  which  we  have  expressed, 
as  to  the  power  of  a  riparian  owner  upon  a 
body  of  water,  which  does  not  form  a  bound- 
ary between  his  own  and  a  neighboring 
estsie,  by  his  own  act  to  dissociate  his  ri- 

garian  rights  in  the  submerged  lands  from 
is  principal  -estate  and  with  toe  consequence* 
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bere  indicatod,  natnnJly  aod  loglc^ly 
follow  from  oar  former  decUions  aboru  cited, 
sod  we  know  no  good  leaam  wliy  thoee  de- 
cisions abould  not  be  followed  to  the  results 
hen  stated.  Tbe  nodonbted  and  exaluslTe 
owners  of  riparian  rights,  of  rights  in  real 
property  susceptible  of  enjoyment  independ- 
ent of  the  riparian  lands,  aae  thus  held  to 
be  competent  not  only  to  thenuelTes  use 
Tsloable  property,  tlie  right  to  use  which 
belooga  exelueively  to  them,  but.  If  more 
desitable,  to  dispose  of  their  rights  so  that 
their  grantees  may  make  the  property  useful. 
Purchasers  of  tiie  iH>iDcipal  estate,  after  tlte 
riparian  rights  have  been  by  any  means  dis- 
sociated therefrom,  acquire  sll  that  they 
paichase.  It  is  hardship  if,  as  in  this 
esse,  the  purchaser  of  a  part  of  the  platted 
inland  Is  denied  the  advantage  of  claiming, 
to  tiM  exclosioD  of  fonner  owners,  interests 
in  property  irtilch  he  never  purchased,  and 
pn^bly  never  expected  to  acquire,  and 
which,  if  it  vests  In  him  at  all,  does  so  only 
by  means  which  may  be  fitly  called  ac- 
cidental. And  ma  tbe  other  hand,  if  we 
have  rightly  declared  and  applied  legal 
priDciples.  those  who  have  purchased  and 
acqulrad  the  unquestioned  and  exclusive 
right  of  tbe  ripulaa  owner  to  oooupyTand 
enjoy  the  use  of  platted  lands  bevoiid  tbe 
line  of  the  shore,  whether  or  not  they  may 
have  reclaimed  the  same  from  the  water  or 
otherwise  imimved  it,  retain  what  they  pur- 
diaaed ;  and  aelHier  their  giantMB,  nor  those 
who  may  saoooed  to  tiie  estate  of  tbe  latter 
in  any  of  the  platted  lands,  can,  by  virtue 
of  holding  or  suicceeding  to  such  estates,  suc- 
ceasfullr  claim  that  the  rights  of  the  pur- 
chasers have  been  devested,  upon  the  ground 
that  they  were  incident  to  the  gradually 
shifting  line  of  the  shore.  ' 

rntllsM.  J.,  did  not  hear  tbe  argument, 
and  so  tskes  no  part  in  this  dedsitm. 
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*1.  Th»  ol^Mt  of  the  pUlnUTs  inoov^ 
ponbtion  coosldwd  as  beltiv  the  oombio- 
IDC  Id  tbifl  corpotate  orsanliatlon  of  all  tbe  ratl- 
RMd  oompaDlee  whose  lines  of  road  enter  or  mRy 
enter  tbe  of  8t  Paul,  for  tbe  purpose  of  pro- 
vidlng  and  mafaitalnlng'  depot  and  othee  rallraad 

*ae*d  notes  tqr  BiGKiiiaoK.  J. 


faolUtleB  for  Oie  common  beneflt  ot  all  fuch  rail- 
road coinpanleA  and  of  tbe  public 
IB.  laviawof  thls^tniose>«adOQiistrn> 
iBff  tke  prorialoiin  ciftliis  eluurtar,— Hebl< 
that  rsUroad  companies  entering  the  city  since 
tbia  corporate  onranf  zaiion.  are  entitled,  for  the 
purpose  of  becomlofr  members  of  tbe  corpora- 
tlon,  and  sfaarlosln  oud  oontrlbutlDg  to  tbe  bene- 
fits of  tbe  onrattlBBtlon.  to  sobserlbe  for  and  pur- 
chase a  proper  proportion  of  Its  stock  at  its  par 
value. 

8>  If  necessarjr  fbr  this  parpoae,  and  for 

a  proper  apportloomrat  of  tbe  stock,  tbe  exfst- 
tnff  memben  nuvbe  reqidred  to  sntrender  or 
s^atNutoCthestoekbeld  bytbem. 

(Anvu8tSI,18Bl.) 

APPEAL  by  platntifT  from  a  judgment  of 
the  District  Court  for  Ramsay  Couuiy  in 
favor  of  defendant  and  from  an  oraer  denying 
a  motion  for  leave  lo  file  a  supplemental  reply 
in  an  action  brought  to  enjoin  defendant  from 
connecting  its  tracks  with  those  of  the  [dain- 
tifl  until  it  had  c<HD|dled  with  plaintiff's  regu- 
lations and  by-laws  and  had  become  the  owner 
of  a  certain  number  of  shares  of  plaintiff's 
stock  at  a  specified  value.  Affirmed. 
The  facts  are  staled  in  the  opinion. 
Mr.  W.  H.  Norrfs.  for  appellant: 
The  power  of  a  corporation  to  issue  stock 
and  to  receive  money  therefor  Is  a  corporate 
franchise,  tbeicxercise  of  which  is  vested  in  the 
discretion  of  its  board.  But  this  discretion  Is 
not  unlimited.  It  is  subject  to  tbe  duty  of  tbe 
board  to  give  pro  rata  preference  to  tbe  exist- 
ing stockholders  as  first  and  b<»t  enlitled  to 
fruitage  of  their  previous  iovestmcot  and  la- 
bor ;  and  no  majori^  of  the  stockholders  can 
in  this  respect  enlarge  the  powers  of  the  board. 
If  the  corporatioii,  either  through  Its  officers, 
directors  or  a  majority  of  its  stockholders,  may- 
dispose  of  the  new  stock  to  whomsoever  ft 
will,  at  whatever  price  it  may  fix,  tben  It  has 
the  power  to  diminish  the  value  of  each  sbaro 
of  old  stock  by  letting  In  other  parlies  to  an 
equal  interest  ID  the  surplus,  and  In  the  good 
will  or  value  of  the  established  budness. 
Jotm  y.  Marritim.  81  Hlnn.  140. 
A  corporation  cannot  issue  new  shares  at  less 
than  their  full  market  value,  except  by  equal 
distribution  among  all  shareholders. 

1  Morawetz,  Piiv.  Corp  2d  ed.  g  454,  and 
cases  cited. 

The  Interest  of  each  individual  shareholder  la 
a  share  of  tbe  net  proceeds  of  the  capital  stock 
of  tbe  corporation,  when  btoiight  into  one 

fund. 
Boone.  Corp.  §  105. 

Meur:  Laak.  BanD  A  Badle^  for  rc- 

spondenL 


Nora.—l'brnuiMon  of  mian  depots. 

A  ooatract  to  form  a  oorporatiOD  to  acquire  real- 
ty to  fumMi  terminal  facllftiee  for  raUroad  oom- 
pattteaii  not  aaahist  public  policy.  Ki&s  v.  Barnes. 
IS  Cent.  Hep.  aW.  lOB  N.  T.  2ST. 

TiM.  one  of  the  railroad  oompanles  tobebene- 
Bted  by  tbe  agreement  reimbaTaed  one  of  tbe  por- 
Uca  for  advances  for  the  punAase  of  realty  Is  no 
reason  why  bis  assoolaSes  sbonM  not  respond  to 
tSnforsDeiiadvaooea.  JUd. 

The  rWMs  and  UaUtttles  of  tbe  psrttes  as  amonv 
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tbenuelves  are  enforced  upon  prindpka  applicable 
to  partnership  tranaaotioos,  Jbid, 

That  certain  parties  to  tbe  contract  were  offlcialu 
of  the  railroad  companies  does  not  deprive  tbemot 
tbeir  individual  Interest.  Ibid. 

The  TTnloD  Yards  h  Transit  Company  of  CbicK|p> 
havinir  by  charter  the  riifbt  to  own  and  operate  Its 
railway,  and  to  connect  tts  >yard  witb  all  railroad 
Haesrunntng-ioto  thedty,  le  subject  to  the  same 
duties  and  llabUtUes  to  the  public  and  Individuals 
as  aU  mllroad  compaaiaa.  Pennsylvania  Oo.  v.  £!• 

i9tt.iaeui.wt. 
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AVO., 


Diokinson*  J.,  delivered  the  oplaioo  of  the 
court: 

The  plaintiff  Is  a  domesUc  corporatioD,  the 
^general  object  of  the  orgaotzatloii  of  which 
may  be  said  to  have  been  to  secure  and  afford 
oecessary  depot  and  terminal  facilities  for  rall- 
loads  ruoniog  into  the  City  of  St.  Paul,  by 
meaos  of  a  combioation  of  all  such  railroads 
for  that  purpose.-  Its  stocUuddets  are  various 
railroad  oorporatioos,  at  present  five  in  num- 
ber, opAratiog  lines  of  railroad  ruoniog  into 
that  city.  The  defendant,  a  domestic  corpora- 
tion with  a  Hoc  of  railroad  ruDoing  into  the 
city,  desires  to  avail  itself  of  the  beneflta  af- 
forded by  the  plaiDtiff's  iocorporatioo,  and 
claims  the  right  so  to  da  In  this  action  it  was 
decided  in  the  district  court  that,  in  order 
ibat  the  defendant  be  entitled  to  such  benefits, 
it  must  1)ecome  the  owner  of  a  proper  propor- 
tioD  (onesixtb)  of  the  stock  of  the  plamtiS  corpo- 
ralioo.  Of  the  whole  amount  of  stock  author- 
ized, there  was  still  uaissued  more  than  the 
ftmount  required  for  this  purpose,  and  the  plain- 
tiff was  williDg  to  sell  such  stock  to  the  defend- 
ant at  what  the  plaintiff  deemed  to  be  the  actual 
value  of  it  (a  price  macli  above  the  par  value), 
and  thereupon  to  admit  the  defenaant  to  the 
enjoyment  of  the  benefits  desired  by  the  latter; 
but  the  defendant  contends  that  it  ^ould  be 
allowed  to  purchase  its  proper  propoiiion  of 
tbe  stock  at  its  par  value,  without  regard  to  the 
fact  that  the  property  held  by  and  devoted  to 
the  Use  of  the  Depot  Company  may  have  great- 
ly iQcrcased  in  value.  The  'principal  contro- 
versy on  this  appeal  is  whether  the  defendant 
should  be  required  to  pay  more  than  the  par 
value  for  the  stock.  In  deciding  this  question, 
attention  Is  directed  to  thQ  peculiar  nature  and 
objectfl  of  the  plaintiff's  incorporation. 

We  had  occasion  to  consider  this  subject  for 
another  purpose  Id  8taU  v.  8t.  Paul  Union 
Depot  Co..  42  Mion.  148.  9  L.  R.  A.  234,  and 
the  opinion  in  that  ca.se  so  fully  seta  forth 
the  character  and  obieets  of  the  corpora- 
tion that  we  will  avoid  repeUlioD  by  here 
referring  to  that  statement.  We  are  of  the 
opinion  that  it  was  rightly  dedded  that  the 
defendant  should  only  be  required  to  pay  the 
par  value  of  tbe  stock,  which  is  all  that 
any  of  tbe  companies  composing  the  corpora- 
tion have  heretofore  paid  for  their  stock 
therein.  This  conclusion  is  most  consistent 
with  tbe  purposes  and  intention  entering  into 
the  plan  of  incorporation,  as  shown  in  the  arti- 
cles adopted,  aoa  in  the  Special  Law  of  1879 
<chap.  318),  which  was  accepted  by  the  corpo- 
ration, and  became  a  part  of  the  law  of  its  ex- 
istence. It  seems  apparent  that  tbe  object 
sought  to  be  accomplished  was  to  bring  all  tbe 
railroads,  whose  lines  of  road  should  enter  tbe 
■city,  into  a  legal  acting,  efficient  oombinatioo, 
as  a  convenient  and  advantageous  means  of 
providing  and  maiotatning  suitable  depot  and 
terminal  facilities,  for  the  common  use  of  all 
the  roads,  facilitating  transfers  from  one  line 
of  road  to  another,  and  contributing  to  the 
•convenience  and  advantage  both  of  tbe  railroad 
■companies  and  of  the  public  Tbe  scheme 
•contemplated  tbe  oombination^  not  only  of  (be 
railroads  eDleriocihe  dtv  at  tbe  time  the  or- 
ganization was  effected,  but  of  such  as  should 
-come  thereafter.  It  was  doubtless  considered 
that  it  would  not  oolj  be  advantageous  for  the 


new  companies  to  enter  the  combination,  but 
desirable  on  the  part  the  pravions  membera 
that  they  should  do  so.  For  tbe  most  oompleta 
accomplishment  of  some,  at  least,  of  the  ob- 
vious purposes  ctmtemplated,  such  a  general 
combioation  was  to  t>e  desired,  Kot  only  did 
tbe  original  articles  of  incorporation  Inducate 
that  it  was  intended  that  the  contemplated  fa- 
cilities should  be  "open  alike  to  tbe  ttse  [under 
proper  regulations]  of  all  railroads  now  con- 
structed, or  whicn  may  be  hereafter  con- 
structed, to  or  into  the  said  city; "  but,  1^  tbe 
special  law  above  referred  to,  any  such  corpo- 
ration was  empowered  to  "subscribe  to  tbe 
capital  stock  of  the  said  St.  Paul  Union  Depot 
Company,  or  become  a  stoc^older  thereof; " 
and  upon  becoming  the  owner  of  such  a  num- 
ber of  shares  of  the  stock  "  ossbidl  be  deemed 
equitable  by  the  board  of  dlrecloia  of  tbe  said 
St.  Paul  Depot  Conipaoy,  and  upon  executing 
an  agreement  to  conform  to  Its  by-laws  ana 
r^ulatioos,  and  to  pay  such  charges  as  are  re- 
quired to  be  paid  by  tbe  other  railroad  com- 
panies, any  such  company  is  declared  to  be  en- 
titled to  elect  or  appoint  one  member  of  tbe 
board  of  directors.  Byfiection4  it  isdeclaredi 
"There  shall  be  no  unjust  discrimination 
against  or  in  favor  of  any  railroad  corporation 
or  railroad  company  uafaig,  or  desiring  to  use, 
tbe  said  road,  tracks,  and  union  depot  of  the 
said  tbe  Saint  Paul  Union  Depot  Company,  but 
the  terms,  conditioos,  and  ralgulatbns  aaopted 
for  tbe  same  shall  be,  as  far  as  practicable,  unl* 
form,  and  apply  alike  to  all  rallroada  u<4ng,  or 
desiring  to  use,  the  said  road,  ttucks,  and  union 
depot  of  tbe  said  Uie  Paul  Union  Depot 
Company."  As  being  significant  of  tbe  inten- 
tion tbM  only  the  par  value  should  be  required 
to  be  paid  ngr  a  rsitaxMd  company  etttiUed  to 
acquire  a  memberehip  fa  this  corporation,  it  la 
to  be -noticed  that,  while  it  was  obviously  in- 
tended that,  from  time  to  dme,  «ibsequent  to 
the  corporate  organization,  other  raikoad  com- 
panies were  to  become  the  owners  of  stock,  and 
become  members  of  this  corporation,  provision 
is  made,  as  above  indicated,  fordetermlning  or 
apportioning  the  number  of  shares  which  any 
soch  railroad  company  should  take,  while  do 
provision  is  made  respecting  the  price  to  be  paid 
therefor.  Both  the  original,  articles  of  iocor- 
poratioD  and  the  amended  articles,  adopted  in 
1884,  however,  provide  that  the  slock  shall  be 
divided  Into  a  specifled  number  of  shares,  of 
|100  each.  All  this  is  naturally  coo^tent  with 
the  theory  that  all  the  companies  whOK  roads 
enter  the  city  should  be  permitted  to  take  their 
proper  proportion  of  the  stock,  as  subscribers, 
at  the  value  named  hi  the  articles  of  incorpora- 
tion. Thus  wotUd  tbe  "conditions"  under 
which  different  companies  might  be  entitled  to 
tbe  benefits  to  result  from  the  combination  be, 
"as  far  as  practicable,  uniform,  and  apply  alike 
to  all,"  as  tbe  special  hiw  requires.  On  tbe 
other  hand,  if  effect  be  ^ven  to  the  claim  of 
the  plaintiff,  and  if  its  theory  as  to  the  increased 
value  of  the  depot  property,  and  hence  of  its 
stock,  be  correct,  it  might  directly  result  In  an 
ineqtuUily  of  burden  between  tbe  corporations 
Bfaaring  alike  In  tbe  benefits  of  the  oigaofzaiion, 
which  would  be  quite  contrary  to  tbeprovlsloni 
of  the  special  law,  and  to  tbe  obvious  purposes 
of  the  corporate  organization.  Tlie  five  coo^ 
panies  constituting  tbe  present  mnnbenhip 
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paid  for  tbeir  stock  at  the  par  value  of  $100  per 
«bare;  but  it  is  demauded  of  this  defendant  that 
it  pay  for  ita  proper  proportion  of  the  stock  at 
the  rate  of  $343.86  per  ahare,  amouDtlog  to 
$200,000  for  one  sixth  of  the  stock.  It  may  be 
readily  seen  that  the  admission  of  new  members 
upon  such  terms  might  provide  funds  sufBcient 
to  pay  off  the  whole  iaifebtedness  of  the  corpo- 
ratiOD  ($250,000),  and.  if  the  stock  is  to  be  re- 
apportioned as  new  members  come  !□,  bo  as  to 
preserve  equality  in  the  amount  of  stock  hekl. 
It  would  reunbiuse  to  the  companies  now  com- 
posing the  corporation  all  that  their  stock  had 
cost  them,  thus  giving  to  them  tbe  advantages 
and  benefits  of  the  combination  at  the  expense 
of  tbe  junior  members  of  the  corporation. 

In  view  of  tbe  peculiar  purposes  for  tbe  ac- 
comfdiahmeot  of  irbicdi  this  corporaticm  exists, 
of  tbe  means  ctnitemplated  and  adopted  for  se- 
cniiog  such  purposes,  and  of  tbe  conditions  re^ 
hting  to  the  boldiDg  of  ita  stock,  tbere  would 
aeem  to  be  not  muck  propriety  in  assigning  to 
it  A  commercial  or  market  TsJue  greater  than 
that  fixed  in  tbe  corporate  articles.  It  is  diffi- 
ddt  to  understand  bow  it  could  commercially 
bw  a  vaJae  greater  than  that.  If,  indeed,  it  can 
be  8^  to  bare  a  commercial  vaJua  The  title 
of  the  property  which  the  corporation  acquired, 
ira[HOTed,  and  occupies,  and  upon  which  tbe 
allied  increase  in  the  value  of  tbe  stork  may 
be  supposed  to  rest,  is  not  an  unqualified  title 
in  fee  ^mple.  It  is  conditioned  upon  the  cbn- 
tinuel  use  of  tbe  premises  for  the  specified 
corporate  purposes.  Its  value  to  tbe  corpora- 
tion, or  to  its  members,  consists  In  its  practical 
usefulness;  its  adaptation  to  ^e  actual  uses  of 
the  organization.  That  usefulness  is  not  af- 
fected try  any  enbanccment  in  the  commercial 
value  of  tbe  land.  Tbe  plan  of  incorporation 
was  not  to  secure  a  profit  to  tbe  corporation  or 
to  ita  merabers,  la  tbe  ordinary  sense  of  tbe- 
term,  but  to  unite  the  several  lailroad  compa- 
nies in  tbeundertaklBgof  prsvidlog  and  mais- 
tainlDg  necessary  rdlroad  facilities  for  their 
common  benefit,  as  well  as  for  that  of  the 
public.  The  Income  was  cbiefly  derived  from 
the  members  themselves,  by  tolls  or  rates  for 
the  oaeof  tbe  depot  ud  other  railroad  facilities, 
and  was  graduated  to  meet  ihe  necessary  cur- 
rent expoises,  and  to  pay  interest  on  ita  bonded 
iadebledness,  and  6  per  cent  interest,  and  no 
more,  onthestock.  Toa  large  extent,  atleast, 
the  afDoonts  of  foterest  received  by  stoc^- 
boMers  may  be  said  to  come  from  tolls  or  rates 
paid  fay  tbMnselTea.  Tbecs  could  be  no  profit, 
SDdi  as  could  enhance  the  value  of  stock,  de- 
rived from  an  Income  paid  by  the  stockholders 
themselves.  The  right  to  hold  this  stock,  and 
to  enjoy  the  benefits  of  the  organization,  is  re- 
stricted to  railroad  corporations  whose  lines  of 
roMl  enter  the  City  of  St.  Paul;  and  by  tbe  ac- 
tion of  tbe  corporallon  iu  stock  Is  made  subject 
to  be  forfeited  if  tbe  Bailroad  Company  heading 
H  faik  to  avail  Hself  of  the  use  of  the  facilities 

uL.aA.  ^  sn 


afforded,  and  to  pay  the  tolls  and  rentals 
charged.  By  resolution  of  the  corporation,  It 
is  provided  that  the  stock  sball  nut  be  trans- 
ferable. Tliese  considerations,  from  whldi  it 
would  seem  to  be  improbable  tbat  this  stock 
can  bear  a  value  above  par,  also  go  to  support 
the  view,  already  expressed,  that  It  was  not 
originiilly  contemplated  t^at  any  other  tban  the 
fixed  par  value  should  be  paid  by  the  coipora- 
tloDB  who  fiboukl  tie  enUt^  to  become  stock- 
holders, and  to  share  in  and  contribute  to  tiie 
benefits  of  the  organization.  As  it  ooald  have 
hardly  been  anticipated  tbat  tbe  stock  wouM 
come  to  have  a  value  greater  than  tbe  price 
fixed  In  the  articles  of  incorporation,  it  may 
readily  be  supposed  that  no  other  prlre  was  in- 
tended  to  be  paid  for  It.  This  view  of  tbe 
matter  Is  most  consistent,  not  only  with  what 
is  expressed  in  tbe  articles  and  in  the  special 
law.  but  with  tbe  significant  omi!«ioD,  already 
referred  to,  to  make  providon  with  reference 
to  Uie  price  to  be  paid  for  stock  subscribed  for. 
It  is  consistent,  too,  with  the  construction 
which  the  corporation  Itself  seems  to  have 
hitherto  adopted  and  applied. 

After  the  rendition  at  the  judgment  In  this 
action,  the  plaintiff  moved  for  leave  to  file  a 
supplemeDtal*  reply,  alleging  tbat,  since  tbe 
completion  of  the  trial,  tbe  plaintiff  bad  offered 
to  issue  and  sell  to  its  present  stockholders,  at 
Its  par  value,  all  the  stock  which  it  is  author- 
ized toiBsae(the  limit  being  $-M)0,000},  and  that 
three  of  the  five  stockholders  bad  elected  to  take 
tbeir  proper  proportion  of  it..  This  is  alle^ged 
to  have  been  necessary  as  a  means  for  providing 
funds  for  making  needed  improvements  in  tbe 
depot  facilities,  and  which  have  been  made  at 
an  expense  of  more  than  $130,000.  The  {no- 
tion was  denied,  and  the  plaintiff  has  appealed 
XxAh  from  tbe  order  dcayioK  the  motion  and. 
from  tbe  judgment.  We'^k  tbat,.f(w  at 
least  two  reasons,  tbe  court  was  justified  in  tv- 
fusing  Ihe  plaintiff^  applicatioo.  One  Is  that' 
it  does  not  aippear  that  all  of  the  unissued  stock 
has  been  or  will  be  taken  by  the  present  merti- 
bers  of  the  corporation,  or  that  eaough  will  not 
remain  to  be  issued  to  this  defenditDt  in  ac- 
cordance with  tbe  judgment  Tbe  other  reason 
la  that,  even  if  all  the  stock  had  been  issued  t» 
the  existing  members  of  tbe  oOTporation.  tha 
defendant  would  still  be  entitled  to  an  apfior- 
tionment  and  transfer  to  it  of  its  proper  share 
of  tfae  stock;  and  for  that  purpose  the  present 
stockholders  should  surrender  eo  much  of  tb« 
stodr  held  bv  thrai  as  m^  be  necessary.  They 
received  and  bold  the  stock  subject  to  tills  con- 
dition. The  obvious  and  expressed  purposes 
of  tbe  corporation  are  not  to  be  frustrated  by  al- 
lowing the  existing  stockholders  to  take  and  to 
hold  ^1  the  stock  so  as  to  exclude  other  corpo- 
rations from  participation.  Tbat  would  be  op- 
posed to  the  purposes  foTiwhlidi  theeorpwatfoa 
has  Its  existence. 
Order  and  judgmmt  i^rmgg. 
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CaUFOSNU  SOfBEMB  COOJtT. 


Beit., 


CALIPOENIA.  SUPREME  COURT. 


Charles  EIES8I0.  Supt., 

V. 

A.  M.  ALL3PAU0H  et  at.,  md  N.  F.  Luo- 
deeo,  Appt. 


.CW. 


Amiretr  upon  m  eontraetmi^  bond  con- 
ditioned to  Mve  harmlen  the  owner  from  may 
olalDUformaterlalaorlBboriuedlnthe  oooatruo- 
tloo  of  the  bulldlDs,  la  dtooharged  from  llabUUy 
tf  the  ownor  without  hfaooueiit  patrBOver  to  the 
contractor  noner  wbloh  the  building  ooatisct 
provides  he  ttMll  retain  in  hli  poaarasloQ  until 
floai  settlement  for  the  discbarge  of  claims;  at 
least  such  will  be  the  result  if  sudi  money  would 
have  oanoeled  aU  claims. 

(September  18, 1801.) 

APPEAL  by  defeDdaol  N.  P.  Lundeen  from 
a  judgmeDt  of  the  Superior  Conrt  for  Sao 
Diego  County  in  favor  of  plaiDllS  In  an  actioa 
upas  a  contractor'a  bond  brought  to  recover  the 
amount  whltdi  fdalnUff  alleged  that  he  was 
,  oompelled  to  pay  because  of  defendant's  fail- 
ure to  satisfy  certain  metdianics'  Hens  In  ac- 
cordance with  the  proTislonB  of  the  bond.  Be- 
verted. 

The  facts  guflSdenUy  appear  tn  tbe  otrfnlon. 
Mettn.  Farrish,  MiwwihoWer  A  Mwla. 

for  ai^llant: 

k»  There  lanoinlndpleof  law  or  equity  that  will 


permit  a  beneflcfary  of  a  bond  to  bring  about  a 
toss  by  histfWD  gross  misconduct  and  then 
compel  tbe  surety  to  make  good  such  loss. 

Brandt,  Suretyship  A  Guaranty,  886. 

The  obligee  can  do  nothing  tbat  would 
change  or  increase  tbe  liability  of  tbe  surety 
without  at  oDce  releasing  the  surety  from  Ha- 
billty  on  bis  contract. 

See  Brandt,  Suretyship  ft  Guaranty,  gS  79, 
108,  873.  880,  457;  Law  t.  Bait  In^a  09.  4 
Ves.  Jr.  824. 

Jfr.  Carl  Bdiwtae  for  respondent 

De  BawM*  J.,  deUvered  the  optnion  of 

the  court: 

Tbe  defendant,  Lundeen,  was  a  surety  for 
his  co-defendants,  Allspauerh  and  Hall,  upon  a 
bond  executed  to  plaintiff  to  indemnify  and 
save  him  harmless  against  any  claims  or  lieos 
for  material  or  labor  used  or  employed  by  bis 
principals  in  the  construction  of  a  building, 
which  they  bad  theretofore  oontinctcd  to  erect 
for  plaintiff.  Tbe  contract  price  for  the  con- 
struction oC  tbe  bunding  was  $8,000.  and  Irr 
tbe  terms  of  the  bulldinj;  ccmtract  the  plaintifF 
was  authorized  to  retain  one  fourth  of  that 
sum  in  bis  bands  until  flnal  settlement  between 
tbe  parties  thereto.  Tbe  complaint  alleges 
"tbataftei  Uie  time  said  bouse  had  been  lin- 
ished,  and  when  flnal  setUement  was  made  as 
per  cmtraet  aforesaid,  there  were  good  and 
valid  daims  and  demands  and  Hens  ifor  nate- 


Non.— SMrettea*  HabUm  nottohe  extended  by  tm- 
pltaKton. 

The  ItebOi^  of  a  surety  is  not  to  be  extended  br 
ImpHoatloo.  To  the  extent,  and  in  tbe  manner, 
and  under  tbe  etoounataBoea,  pointed  outto  Us  ot>- 
llcation.  he  Is  bound,  and  no  farther.  It  Is  not 
Buttcfent  that  be  may  sustain  no  Injorr  by  a 
(dianse  in  tbe  oontmot,  or  ihat  It  mar  even  be  for 
Usbene&L  He  has  a  right  to  stand  upon  the  very 
terms  of  btsoontraot;  and  If  he  does  not  assent  to 
any  variation  of  It.  and  a  varlatlOD  Is  made,! t  Is  f  ataL 
Miller  V.  Btewart.  2B  U.  8.  S  Wbeat.  TOS,  8  L.  ed.  196; 
Anderson,  Law  Diet.  tlUe,  Surety.  See  also  WKmy 
V. M*I>oaa)d.  6  Ala.  88B;  Giaolte  Bankv.  BIHa,48 
He.  WliBeed  T.Garvin,!*  Berv.*R  100;  Ludlow 
T.  Stroond,  SCai.  Gas.  OB. 

Tbe  liability  of  a  surety  Is  always  UrieUaaloU 
jwit^  and  may  not  be  extended  by  ooastruotloa  be- 
yond htsspecMcenmenMHiL  National  Jteohaoioe 
Vkg,  Asso.  T.  CoobllnK.  M  K.  Y.  lU. 

The  courts  are  not  conoemed  with  the  inquiry 
whether  tbe  alteration  Is  prejudicial  or  beueflcial 
to  tbe  surety.  This  is  Immaterial.  He  is  sponsor 
for  one  contract  and  but  one,  and  no  one  has  a 
right  to  make  another  contract  for  him.  Fellows 
V.  FrentiM,  8  Denio,  OStJ.  See  also  Ludlow  v. 
BtmODd.  mpra;  Ward  v;  Stall),  81  N.  T.  400;  Bamfle 
v.  Barrow.  81  N.  T.  89. 

It  IS  BO  elementary  rule  resulatlnf  tbe  llabllHr 
or  HureUes  that  they  can  only  be  eharged  wben 
tbe  case  Is  brought  witbla  the  strict  terms  of  their 
contract  (Blrckbead  t.  Ilrowo,  5  HUl,  S3S);  and  tbat 
their  llalilllty  is  not  to  bo  so  extended  by  Implica- 
tion as  to  embrace  purposes  and  objects  not  orlgi- 
nblly  contemplated  by  tbe  parties.  MoCIuskey  v. 
Cromwell.  11  N.  T.  696. 

This  principle  applies  with  equal  force  to  sureties 
upon  a  bond.  United  States  v.  Klrkpatriok,  5S  u. 
8.  fl  Wheat.  720,  «  L.  ed.  ISO;  BbvUiead  v.  Brown 
and  McCluskoy  v.  Oomwell,  tuara;  HcHicken  v. 
Webb,  47  U.  8. 6  How.  !«e.  U  ed.  ML 
13L.R  A. 


The  alteration  of  the  oblljatton  of  a  surety  with- 
out his  knowledge  or  consent  extinguishes  his  ot>- 
HgattoQ  and  dteobarsee  the  surety.  People  w. 
yila8,n  V.V.  Mk  Haitln  v.niomas,«U.  &  St 
How.  817.  U  L.  ed.OaO:  Httler  Stewart.  SS  U.S. 
9  Wheat.  TQt «  L.  ed.  ISS^ 

A  surMy  Is  notllable  b^rondthe  express  terms 
of  his  oiMitraot.even  wliere  Uquldated  damages  are 
provided  for  Ita  taeaoh:  and  the  liabllllj  of  tbe 
surety  cannot  exceed  the  penal^  a^<eed  upon. 
Tunlsoo  V.  Cramer.  5  N.  J.  L.  iW;  Dlckerson  v. 
Cook,  3  Diier.  3S4;  Clark  v.  Bush.  3  Cow.  l&t;  Lud- 
low V.  Simons,  2  Cal.  Can.  1:  Watah  v.  Bnttie,  10 
Johns.  181%  Penoyer  Watson,  H  Johns.  100;  Haa- 
hattan  OaslUrht  Co.  r.  Bly,  80  fiaito.  in. 

WhattKtB  trSI  release  ue  niretu: 

The  surety  may  be  released  by  subsUtutloa.. 
Held  V.  Nunoelly,  Si  Ark.  800;  Hclntyre  v.  Bust, 
26  How.  Pr.  «L 

Or  the  creditor  may  discharge  him  by  a  parol  dec- 
laration tbat  be  will  look  to  others  for  relief.  Harris 
y.  Brooks,  a  Pick.  196;  Foster  v.  Walker.  3*  Mfn. 
865;  Hopev.  EddlngtOD,  Hill  ft  D.  Supp.  48. 

Any  fraudulent  conduct  of  the  creditor  wIH  re- 
lieve the  surety  from  UablKty.  FrankHn  Bank  v. 
Cooper.  3B  Ha  179:  Ham  v.  Oreve.  8<  Ind.  19;  SUve> 
ly  V.  United  States,  ft  Watts,  W;  Peacock  v.  Chap- 
man, 8  La.  Ann.  87. 

And  if  the  creditor  prevents  performance,  the 
surety  will  be  dtocbarged.  Trustees  of  Section  18 
V.  Miller,  8  Ohio,  261;  Blest  v.  Brown,  ft  DcQ.  F.  ft 
J.  807. 

Bo  where  the  surety  abandons  an  appeal  from  a 
Judgment  rendered  against  the  principal  and  hUn- 
self  on  the  faith  of  tbe  oi«dltor*B  promise  tliat  be 
will  seek  indemnity  from  the  principal  alone,  the 
surety  is  rrieased.  Wimberlr  T.  Adams,  U  6a.  ML 
See  note  to  Best  v.  Johnson  (CaU  8  L  B.  A.  U& 


Digitized  by 


IBU. 


State  or  Ibwoinu  t.  Arxstbono. 


4m 


rill  and  labor  expended  tod  used  in  the 
boildiDr,  conttructioD,  and  flnishiDg  said 
bouse,  m  excess  of  the  contract  price  of  said 
boildinff.  to  the  amount  of  one  thousand  eight 
hoodred  seveoteen  25-100  dollars;"  and  that  by 
reason  of  the  failure  of  the  contractors  to  dia- 
charge  them  the  plaintiff  was  compelled  to  pay 
the  same  after  having  paid  the  full  contract 
price  for  the  house.  This  action  is  brought 
against  the  principals  and  sureties  on  the  bood 
refemd  to,  to  recover  the  amount  so  paid  by 
plaintiff.  The  plaintiff  recovered  judgment 
10  ibe  superior  court,  and  from  that  ludgmeot 
■be  defendant  Luodeen  prosecutee  this  appeal. 
The  Judgment  cannot  be  sustained  upon  the 
factA.  The  appellant  LuDdeen  was  a  Buretr, 
and  as  money  sufficient  to  satisfy  all  of  the 
lieos  meDliooed  in  the  complaint  was,  orougbt 
to  baTe  been,  in  the  hands  of  the  plaiDtiff  at 
tbe  time  of  bis  settlement  with  the  oootractors, 
be  should  have  so  applied  It,  instead  of  paying 
it  to  Ibe  oonttaetors.  Tbis  balance  was  to  he 
reuioed  in  his  bands  as  an  additional  security 
afainrt  Hens  upon  the  building,  and  In  equity 
be  beld  the  same  also  for  the  benefit  of  the 
safeties.  It  was  a  special  fund  to  wblcb  they 
bad  a  right  to  look  for  their  indemnity,  and  in 
view  of  which  it  must  be  supposed  toiat  tbey 
asnimed  the  obligation  of  suretiea^^as  the 
erighial  contract  is  referred  to  In  the  Mud  as 
the  indacement  or  consideration  for  Its  exccu- 
tioo.  and  the  plaintiff  was  not  authorized  to 
surrender  it  without  their  knowledge  or  con- 
test, aod,  baviog  done  so,  tbe  appellant  was 
dischamd.  BntMV.  Shain,  49  Cal.  181;  Tay- 
lor T.  Jetfr.  28  Mo.  244.  In  this  latter  case 
theooort  used  tbis  language:  "The  contract 
dntj  of  this  builder  was  to  <umisb  the  mate- 
rials and  do  tbe  labor,  and  he  failed  in  both 
leqwda  wheo  he  allowed  the  building  to  be 


iocumbBred  wiftb  these  Hess.   The  owoet, 

having  notice  of  them,  and  paying  vhat, 
the  substantial  terms  of  the  contract  be  was 
entitled  to  retain  until  they  were  removed,  voir 
uDtarily  abandoned  an  ample  fund,  which,  ac- 
cording to  tbe  conditions  of  tbe  contract,  was 
to  accumulate  in  his  own  hands  as  tbe  prinuuy 
security  for  its  due  performanoe,  and  in  wbidh 
tbe  surety  had  an  equal  Interest  with  himself. 
He  must,  tberefore,  bear  the  loss  occasioned  by 
his  own  negligence  or  folly." 

Tbis  is  an  elementary  rule  of  law  govemiw 
the  relation  of  principal  and  surety,  and  la 
thus  stated  by  the  Master  of  the  Rolls  in  Law 
T.  ^tt  India  Co.,  4  Tes.  Jr.  839.  "It  cannot 
be  contended,  upon  any  principle  that  prevatta 
wItU  regard  to  principal  and  surety,  that  when 
tbe  principal  has  left  a  sufficient  fund  In  tbe 
bands  of  the  obligee,  and  be  thinks  fit.  Instead 
of  retaining  It  in  bis  bands,  to  pay  It  back  to 
theprinclpal,  the  surety  can  be  called  upo»." 

The  failure  of  tbe  plaintiff  to  retain  tbl« 
balaaoe,  or  to  apply  It  for  the  satisfaction  of 
tbe  obligation  for  which  tbe  appellant  was 
surety,  does  not  present  the  caae  of  a  mere- 
neglect  upon  the  part  of  a  creditor  to  In^al 
upon  aBet-ofl  in  bis  favor,  arising  out  of  some 
other  transaction,  before  paying  what  mighi 
be  due  on  a  particular  contract,  hut  was  the 
neglect  to  resort  to  a  fund  already  in  bla 
bands  for  bis  own  protection,  in  the  very  mat- 
ter for  which  the  defendant  was  a  surety,  and 
whicb  fund  was  therefore  charged  with  a  tmst 
in  favor  of  appellant,  and  its  surrender  without 
his  consent  conetiiatee  a  defeoae  to  tbts  aictloB. 

Juf^fmetU  rmrmi  a»  to  ofpettmnt  iMntlem, 

We  oucur:  MeFariMid»  /..*  Sham* 
Htttia./. 


HISSO0RI  SUPRBHB  COURT  (3d  Biv.X 


STATE  OF  MISSOURI 

V. 

A.  O.  ARMSTRONQ,  Appt. 
{....Ho.....} 

1.  Aavttthon  tbe'*lMMtlniowleds:««nd 


belief**  ot  the  proseoutriz  is  a  snSeleiit  vcrlS- 
oatlOD  to  an  iBf onnatfoD  foreriaUnal  HM. 

8.  DapUeit^  im  an  InftmaMen  wUA 
amounts  oa^  to  eurpluMwe  Is  not  ground  for 
mothnt  m  arrest.   

8.  An  InfornuUioii  need  sot  all  hm  wirR- 
ten    tbe  proaeonting  attnmey  UmseU. 


A  llbti  la  a'  malicious  defamation,  expressed 
ntker  to  wriUag,  printing,  or  by  sIros  or  ptctures, 
w  ibeHlDB.  teodtns  to  Macken  tbe  memory  of  one 
vko  k  dead,  or  to  Inpeacb  the  honest r,  lotegrttr. 
tMm,  or  reputation,  or  pobllsfa  the  natural  or  al- 
b|ed  defects  of  one  who  Is  alive,  and  tberetir  to 
expose  him  to  public  hatred,  contempt,  or  rldlcnle. 
Sm  Dasty,  OaL  Penal  Code,  1 94B,  and  note. 

Of  UM  in  genenU. 

XAH  Is  an  offense  under  the  law  tmth  of  Knffland 
•Bd  of  tbe  States  of  the  Dntoa.  Com.  v.  Rolniee, 
n  Hw.  330;  Com.  v.  Chapman.  18  Met  08:  State  v. 
Bnnham.ffn.  H.af. 

ttb  a  rapreaeotatloD  in  writlns  ta  br  pictures. 
<aiciilMed  to  lead  to  any  not  which,  when  done,  Is 
Mtclable.  Com.v.aap.41laaB.26a:  8tatev.Fsr> 
ML.R  A. 


)er,4HoOord,  L.  817;  Statie  v.  Sontkvlcli:,  0  Jotaa. 
214. 

Anr  publloation  which  tends  to  enslte  people  to 
the  oommlBSlon  of  any  crime  Is  a  Ubel.  SUgHb, 

Slander  ft  LfbeU  1 163. 

A  maUctous  publication  In  prluClDs:,  writing, 
signs,  or  pictures,  tendinir  to  Injure  reputation,  dla- 
grace  and  degrade  a  pcnwn.  and  lower  btm  in  the 
esteem  of  the  world,  or  bring  bim  into  public  ha- 
tred, contempt,  or  ridicule  lsaUl)eL  gtate  v.  Jean- 
deli.  5  Harr.  (Del.)  ili:  Layton  v.  Harris,  3  Bair. 
(Dd.>40S;  RIoov.  Simmons,  2  Harr.  (Del.) <17. 

Intent  is  an  essential  element  «Com.  v.  SDefHa*, 
16  Pick.  aJT;  Root  v.  King.  7  Cow.  «13:  Bex  v.  Beeves. 
Peake,  Ad.  Cas.  84;  Bex  v.  Uarvey.S  Bam.&aaB}; 
and  the  party  will  be  presumed  to  Intend  ttie  ooo- 
sequences  of  his  act.  See  Taylor  v.  State.  4  Oa. 
Com.  T.  Snelllng  and"  Rex  v.  flarver.  supni.-  Seg.  v*' 
lATett,*  Oar.*  F.MS.  — 
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4.  Tbe  word*  "Bad  Debt  CoIlectInK 

Agency"  printed  ]n  Isire  bold  t^pe od  envel- 
opee  mailed  to  a  debtor,  wpeclally  wbeo  moiled 
In  care  of  his  employen.  constitute  a  criminal 
libel  under.  Iter.  Stet.  laso,  I  aSftt,  ai  tendins  to 
"  expose  Mm  to  public  hatred,  contempt,  or  rldl- 
oule.  or  deprive  him  of  tbe  beneflto  of  public  con- 
fldenoe,"  etc. 

6.  A  creditor  may  be  guilty  of  criminal 
Ubel  IQ  permitUng  libelous  communloatlons  to 
be  sent  to  tali  debtor  brbis  agents  or  aasooutes 
io  a  coUecttag  ageaej. 

6.  A  portion  of  an  envelope  containing 
a  libel  la  not  inadmissible  in  evidence  on  a  trial 
for  criminal  Ubel  because  it  bas  been  unneoessa- 
illy  pasted  In  the  information. 

7.  A  letter  written  by  tbe  debtor  pro- 
testing against  Ubelons  dona  from  a  col- 
lecting agency  and  claiming  that  the  debt  buA 
been  paid,  on  which  the  creditor  writes  a  reply, 
is  admlaslble  against  the  latter  on  a  Mai  forcrim- 
Inal  libeL 

8.  Evldenec  of  spedflc  indebtedness  of 

the  prosecutrix  to  other  persoos  Is  not  ad- 
misBlble  in  behalf  of  a  defendant  In  an  aotloo  for 
'  criminal  UbeL 

9.  Tbejnry  MM  flul  Judges  of  tbe  law 

as  well  as  of  the  facts  In  a  prosecution  for  ertm- 
iqal  libel  under  Cooat..  art.  2, 1 1^  althouRh  the 
Judge  should  assist  and  inform  them  what  the  tow 

(June  S,  isn.).  '* 


APPEAL  br  defendant  from  a  Judgment  of 
■Uie  St.  Louis  €oun  of  Oriminaf  Correc- 
tfon  which  coDTicted  him  of  crimlDal  libel. 


What  neeenarv  to  nulatn  cliarve. 

To  sustain  a  charge  of  publishing  a  libel.  It  Is  not 
needful  that  the  words  or  things  oompJafoed  of 
should  have  been  read  or  seen  by  another.  Tt  is 
enough  that  the  accused  knowingly  parted  with  the 
Immediate  custody  of  the  UbeUnnder  oucumstanoes 
whlohexposrd  Itto  be  read  or  seen  by  any  other 
penonthanhlmstif.  Desty,  CU.  Penal  Code.  I  268, 
and  note. 

Putlteation  OeHtted. 

Tbe  offense  Is  committed  by  sending  the  Ub^  to 
the  one  Ubeled,  though  It  reaches  the  ear  of  no  third 
person.  Watrous  v.  Chalker,  7  Conn.  296;  Swindle 
T.  St«te,2Yerg.  681. 

Tbe  tmnamtsBlon  of  a  sealed  letter  oontatnlOB 
libelous  matter  Is  Indtctalile.  Hodges  t.  State,  5 
Humph.  XOi  ones    State,  6  Oa.  2% 

/flcldcnfs  *if  Ubd. 

Whenever  an  action  lies  for  libel  without  laying 
apedal  damages,  Indictment  lies.  Stanton  v.  An- 
drews, 5  tr.  C.  Q.  B.  O.  8.  E29. 

The  proviBions  of  atate  statutes,  in  relation  to 
malleiouB  libels,  are  not  riolable  of  the  constitu- 
tional guaranty  of  tbe  freedom  of  speech.  Morton 
T.  Slate,  3  Tex.  App.  510;  Com.  v.  Blandlng,  20  Uass. 
8M.  gee  Desty.  Am.  Crim.  Law,  1 140. 

So  obarglDg  or  imputing  to  one  tbe  commission 
of  some  crime  is  libelous  (Walker  v.  Winn,  S  Maw. 
Stf>;  Chaddock  v.  Brlggs,  18  Haas.  248;  Wonson  v. 
Sayward,  80  Mas.  402;  MOler  t.  Parish.  25  Mass.  384; 
Gar  V.  Homer,  flO  Mass.  S36;  Hotohkiss  v.  OU- 
phant,  i  Hill,  UO;  StIlweU  v.  Barter.  19  Wend. 

isuaA. 


Statement  hj^  Oantt,  P.  J.: 

This  H  a  charge  of  criminal  Itbel.  Tbe  de- 
fendant lived  in  Mexico,  Ho.,  and  the  Sprague 
Collecting  Agency  did  business  in  Chicago. 
111.,  and  tbe  defendant's  firm,  consisting  of 
EBbHck,  Armstrong,  Atkins  and  Snyder,  em- 
flayed  this  ag^cy  to  do  some  collecting  for 
them;  and  among  tbe  claims  placed  in  its 
bands  was  one  of  #5  agahtst  tbe  prosecuting 
■witness,  Mary  Vincll-  The  agency  used  an 
envelope  which  bore  tbe  device  "Bad  Dubt" 
in  latge  letters.  Tbe  charge  consists  in  accu»> 
iog  Ibe  defendant  of  procuriog  the  said  agency 
to  send  envelopes  to  tbe  address  of  the  said 
Mrs.  Mary  Viocil,  in  St.  Louis,  from  Chirago, 
III.,  and  that  tbe  said  words  so  used  on  the 
envelope  are  libelous.  The  informatioD  is  as 
follows: 

"State  of  Missouri,  } 
"C?ily  of  St.  Louis,  f"- 
"In  the  St.  Louis  Court  of  Criminal  Cor- 
rection. St.  Louis,  March  89,  188B.  State  of 
Missouri,  Plaintiff,  v.  A.  O.  Armstrong.  De- 
fendant. Charged  with  criminal  libel.  Ber> 
hard  Dierkes.  assistant  prosecuting  attorney  of 
the  St.  Louis  Court  of  Criminal  Correction, 
DOW  here  In  court,  on  behalf  of  the  State  of 
Missouri,  iqformation  makes  as  follows:  That 
A.  ArnutroDg,  of  Mexio).  Audrain  County, 
Miasouri,  in  Ibe  City  of  St.  Louis,  oo  tbe  S7th 
day  of  March,  ItSS,  and  on  divers  days  in  eaid 
year,  did  willfully  and  maliciously  libel  and 
defame  one  Mary  Viocil,  of  tbe  Cily  of  St. 
Louis,  by  causing  to  be  published  and  issued 
in  said  cily,  and  by  having  sent  through  the 
mails  and  put  before  the  eyes  of  divers  peo|>le 
in  said  city,  a  certain  envelope,  printing,  writ- 
ing, fligu,  FejweseDtatioo  and  ^Sgy,  as  ImIows: 


4S7;  Nash  v.  Benedlot,  26  Wend.  64S:  Cramer  v. 
Rlgga,  17  Wend.  »».  Smith  v.  State,  8Z  Tex.  fiM; 
Woolnorth  v.  Meadows,  5  Bast,  Roberta  v. 
Cbmden,»East.  SB;  Feake r.  Oldham,  Oowp.S7«.  S 
W.  Bl.  SBO;  HarrlMm  v.  Kiufr,  7  Tauot.  481:  Beavw 
V.  Hides,  2  Wils.  300;  Onslow  v.  Home,  8  Wile.  188.  a 
W.  Bl,  nOf,  as  chanring  one  with  engrafting  ailver 
ore  In  a  rook,  to  cheat  <  WllUama  v.  Godktn.  6  Italy, 
WK  or  that  one  was  tempting  another  to  oonunJt 
adultery.  State  v.  Avery.  7  Ooon.  SUB. 

It  la  a  malicious  publloatlon  though  It  Impute  no 
crime  (State  v.  Henderaon,  1  Bleb.  L.  ITS);  as  almply 
charging  a  person  with  forging.  Jackson  v.  Welal- 
ger.  S  B.  Men.  at. 

Ttielaw  preaumes  that  the  party  Intended  what 
the  Ubel  is  calculated  to  effect;  Beg.  v.  AtkiOfcon, 
ir  TT.  C.  C.  P.  206;  Desty.  Am.  Crim.  I^w.  I  140  a. 

The  proprietors  of  a  mercantile  agency  engaved 
In  coileetfaiff  and  publtohfng  for  circulation  amonfr 
all  its  patrons.  Information  aa  to  tin  standlnir  and 
financial  credit  of  merchants  and  trndera,  are  liable 
for  a  false  report  thus  disseminated,  Injurloua  to 
the  credit  of  tbe  subject  of  It,  although  made  fa. 
good  fattb  and  upon  information  deemed  reliable. 
SunderUn  v.  Bradatreet,  4ft  H.  T.  IBB. 

No  taesis  tor  an  excuse  will  permit  a  wanton  and 
deliberate  assault.  Insult  and  outrage  upon  feel- 
ings of  a  persoD,  by  sending  throug^i  tbe  malt,  in  a 
manner  to  be  seen  by  otfoera,  aearrllous  notloea,  and 
libelous  envelopes.  King  r.  Fattenoo,  8  Cent. 
Hep.  8S7. 49  N.  J.  L.  417;  Montgomery  V.  Knox,  22 
Pla.  Sr5:  Byam  v.  Collins,  2  L.  R.  A.  128,  111  N.  Y. 
148. 7  Am.  St.  Bep.  Lynch  v.  Feblger, »  La. 
Ami.88B. 
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BAD  DEBT 

miAaiitteSt, 

1       MarehM,  1 
•  I       fl^P.M.  J 

V  B.  B.  y 

V.  & 
FoBtage 
.  Stamp. 

JUK.  JUKJ  VlDOUi 

e-o  Borvnti,  T^pderroottft 

r 

S  N.  Beaumont  Stnet. 

8^  Ixiuis,  Mo. 

*-lBteDd1nr  and  meaning  therebr  to  indtcAta 
to  the  public,  and  to  all  persona  seefng  aatd  writ- 
ing, [HiDtlDg,  Bien.  representation  and  effigy, 
that  abe,  the  aaici  Mary  ViDci),  was  dtsbonest; 
that  sbe  did  not  pay  ber  just  debts;  that  sbe 
hsd  been  gnlHy  of  nnfair  deaiiDg;  tbat  sbe 
was  t  'dead  beat;'  tending  to  provoke  the 
atid  Miry  Yindl  to  wrath,  to  expose  ber  to 
pabltc  hatred,  cooteoipt  and  ridicule,  and  to 
oepriK  berof  tbe  benefits  of  public  eonfideooe 
au  aodal  lotercourse.  That  said  envelope  con* 
tahied  certain  acurrilous,  blackmailing  and  in- 
deceotnllegatioBs  concerning  aaid  Mary  Ylnoil, 
u  (frilows: 

"'SPRAGUE^ 

m  "  •  Bad  Debts 

1  " '  Collecting  Agency. 

"  ■  Agency's  4tli  Letter. 
'"Mn.  Maty  ViociL       Chicago,  8-26.1888. 

'"CO  A.  0.  ArmstroDg:  $5.00 

•"We  And  that  tbe  account  of  which  we 
twtifled  you  some  time  ago  is  still  unseltled. 
CtD  you  afTord  to  have  the  public  know  tbat 
yna  refuse  to  pay  this  bill?  Tea  may  need 
credit  again  some  lime,  but  as  long  as  this 
account  remains  Id  this  unsatisfactory  manner 
it  *ill  be  hard  for  vou  to  obtain  ft.  JS  you 
dnire  to  have  credit  with  the  inerchaots  in 
jonr  locality,  and  maintain  a  renutallon  for 
hoDe^ty  and  fair  dhjaltng,  yon  will  adjust  this 
clafm.  Call  on  or  write  the  party,  and  make 
wme  kind  of  a  settlement  at  once.  If  you  will 
W  part  of  it  now,  and  make  some  arrange- 
iBcots  for  tbe  balance,  we  "will  not  crowd  yoa 
for  a  while.  Have  the  party  to  whom  the  ollt 
■  doe  write  us  at  once,  stating  what  arrange- 
mrals  you  have  made,  before  we  publish  tbe 
delinquent  list  of  your  town.  Very  respect- 
fally,  Sprague'e  GoUecUng  Ageopy. 

•"Per.* 

'"P.  8.  Shouldyon  positively  refuse  to  make 
my  anaogetnents  for  a  liquidation  of  this  claim 
ve  feel  Jiutiaed  in  advertising  tbe  same  for  sale 
n  ibe  newspapers,  as  well  as  to  send  you  a  state- 
ment rpRularly  until  tbe  matter  Is  settled.  A 
deGoqueDt  list  is  published  for  the  good  and 

Kection  of  tbe  public,  as  well  as  a  guide  for 
Mas  men  In  extending  credit,  as  It  con- 
i>k>s  the  names  of  those  who  do  not  try  to 
aeet  thebr  oUlgationii.    Do  not  correspond 
na.  Settle  tin  mattflr  with  die  party  to 


whom  Ibe  account  la  doe,  whose  name  was 
given  fa  our  fraioer  letter.' 
— ^'That  said  enrelt^  was  known  Inr  the  ptihlfo 
to  contain  said  acurriloua  and  abusive  mattera, 
Kod  said  Armstrong  intended,  by  causing  said 
matter  to  be  sent  to  sakl  Mary  Vincel  througlr 
tbe  mails,  to  advertise  her  as  a  'dead  beat,'  as 
dlsbonest,  as  'poorpay,' as  nnfit  to  be  trusted,  as 
unfit  for  public  eoofldenoe;  and  said  acts  were 
done  by  said  Armstrong  to  extort  money  from 
said  Mary  Vincil,  under  tbe  pretense  that  she, 
tbe  said  Mary  Vincll.waa  indebted  to  him.wben 
such  was  not  tbe  fact,  conb^y  to  the  form  of 
the  statute  in  suck  case  made  and  prorided, 
and  against  tbe  peace  and  dignity  of  tbe  Htate. 

[Signed.]  "Bernard  Dlerkes, 

"Aaat  Proa.  Atty.  St.  Louis  Court  of  Crlroioal 
Comction." 

"State  of  Mis^turi.  City  of  St  Louis,  w 
Mary  Vindl,  being  duly  sworn,  npon  her  oath 
says  that  the  facts  stated  In  tbe  above  informa- 
tion ara  true,  according  to  her  best  knowledge 
and  belief.   [gieDed.]     Mrs.  M.  B.  Vindl. 

"Sworn  to  and  subscribed  before  me,  tbia  Aih 
dag  of  April,  1888.   [Signed]  Michael  J.  Eene- 

Tbe  case,  as  made  by  tbe  e¥idenGe,  showed 
that  defendant  was  a  memtwr  of  the  firm  of 
Eabrtch  &  Co.,  merchants  of  Mexico.  Mo. 
Mrs.  Vincil,  the  prosecuting  witness,  had  In 
her  girlhood,  and  prior  to  her  marriage,  Itved 
in  Mexico.  After  her  marria&re  she  and  her 
bostmnd  continued  to  live  in  Mexico,  until  be 
was  killed  in  a  railroad  accident  in  1880.  Af- 
ter that,  in  tbe  year  1881,  sbe  removed  to  St, 
Louis,  and  at  the  time  of  this  prosecution  flbe . 
was  clerking  for  Scruggs,  Vandervoort  &  Bar- 
ney, of  St.  Louis.  According  to  the  testimony 
of  defendant,  bis  firm  claims  that  she  owed 
them  an  account  of  $3.70,  due  in  1881,  and  In- 
terest to  tbe  date  of  this  prosecution,  amount- 
ing ia  all  to  $6.  This  claim  they  placed  in 
the  bands  of  tbe  Sprague  Collecting  Ajcency  of 
Chicago.  "Hiis  agency  uf^  in  lis  businc^  aa 
envelope,  with  these  words  printed  on  it  in  tlie 
left-band  upper  comer:  "Bad  Debt  Collecting 
Agency.  218  La  Salle  St.,  Chicago."  Upon 
the  receipt  of  this  account,  they  opened  a  cor- 
respondence with  Mrs,  yincil.  It  appears  that 
she  received  four  communicatioufl  la  envelopes 
like  this  in  regard  to  this  debt.   The  envelope 
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deacribed  ia  tfae  infonutttm  wtsUie  foarth  of 
the  aeries  that  she  received.  Slw4aiUfled  that 
at  tfae  time  she  received  th»flrst  she  was  work- 
iDgat  Scniifgs,  VaDderroort&BarDej'B;  Uiats 
large  Dumber  of  employ^B  were  ia  the  hobse; 
that  their  mail  was  put  ii  a  common  r^>08itar^, 
and  distributed  out  of  a  tommon  box;  that  dif- 
ferent ones  saw  this  letter,  Ka&  the  mipersorip- 
(ion  on  It.  She  was  bo  mortified  at  this  that 
she  went  to  the  postofflce,  and  directed  her 
mail  sent  to  her  residence.  Her  relations  saw 
the  other  three  letters  she  received.  When  she 
received  the  first  leltcr,  she  wrpte  on  30th  Jaa- 
uarv,  1888,  to  Armstrong,  the  defeodant: 

"Dear  Sir:  I  received  the  inclosed  from 
some  assoctatloD  in  Chicago.  How  dare  ;ou 
do  such  a  thins?  I  have  never  refused  to  pay 
a  just  debt,  but  I  do  most  emphatically  refuse 
to  pay  them  twice.  My  word  is  as  good  as 
Mr.  K's,  and  I  say  again  I  have  paid  this  bill, 
— a  part  at  one  time,  and  the  balance  on  leav- 
ing Hesico.  I  have  a  statement  ol  f6.86  from 
Mr.  K.  If  he  remembers  a  port  of  it  Iteing 
•etUedf  how  is  it  I  am  still  charged  with  tfae 
fii^  amount?  I  do  not  propose,  with  all  my 
inesent  grief  and  troutues,  to  be  persecuted 
and  annoyed  further  by  you.  There  is  a  Hmit 
to  all  things.  It  is  as  much  as  I  can  possibly 
do  to  support  myself  and  child:  and,  now  that 
my  fathw  is  dead.  I  will  also  have  to  contrib- 
ute to  my  mother's  anppoit.  This  douUe 
mettiod  <m  your  part  to  oolfsot  tbb  bill  twice 
is  outrageous,  more  especially  as  it  is  against  a 
woman  who  has  no  other  resources  but  her 
own  exertions  to  maintain  herself  and  child. 
It  is  unworthy  of  a  man.  I  will  not  submit  to 
further  insult.  Yon  will  drop  this  at  oaoe, 
and  withdraw  my  name,  as  you  have  no  right 
to  use  it  in  such  a  raanoer.  If  yon  continue 
this  it  will  be  at  your  cost.  [Sifrned]  Mrs. 
M.  a  Vincit,  No.  2  N.  BeaAaout  Street." 

On  the  bottom  of  that  is  the  answer, to  that 
"2-1,  1888." 

The  Court.  Did  the  letter  that  you  wrote 
to  the  defendant  come  back  to  you  with  this 
lead-pencil  memorandum  at  the  bottom  of  It? 

A.  It  did. 

Mr.  Goode (continulngtoread).  "Wedlffer 
in  opinion  on  tbis  account.  When 'paid,  I  will 
stop  the  agency,  and  would  advise  you  to  pay 
it  at  once,  and  avoid  further  trouble.  Respect- 
fully, A.  Q,  Armslroog." 

She  received  tbis  letter  from  defendant, 
written,  as  tfae  other  one  wa^  on  the  letter- 
bead  of  Kabrich  &Ca,  dated  l4th  February, 
and  is  as  follows: 

"Mrs.  Mary  Yiocil,  St.  Louis,  Mo.:  Miss 
Uary,  I  have  your  letter  2-U,  and  contents 
noted.  Herewith  inclosed  find  your  account. 
On  receipt  of  five  dollars  I  will  stop  Sprsgue's 
Collecting  Agency.  £b>ping  this  to  meet  with 
your  approval,  etc,  most  respectfully,  A.  O. 
Armstroug." 

To  this  laattaohed  a  bill  dated  "February  15, 
1888,  Mexico,  Missouri,"  showing  indebtedness. 
$6.70;  credit  by  cash.  «3.00;  leavingdue  $3.70; 
interest  on  above,  $1.80;  making  a  total  of 
$5.0(1.  "The  above  is  correct,  according  to 
TOUT  own  buying  and  paying  when  in  Mexico, 
Missouri.  Youn  tespectfuUy.  [Signed]  G.  Ka- 
brichand  X  a  SoydOT." 

There  seems  to  Iw  no  question  Imt  that  this 
account  was  barred    the  five  years'  limitation. 
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Mrs.  ViocB  had  been  a  resident  of  the  State  all 
tfae  time.  Eabrlcfa,  one  of  the  firm,  testiBed 
there  were  two  small  ^rors  ia  tfae  aocouot; 
that  the  balance  due  in  ISSl  waa  $3.45;  tbat. 
with  interest,  it  amounted  to  $6.  He  denied 
that  she  had  ever  paid  this  balaQce.  She  testi- 
fied that  she  paid  It  when  she  left  Mexico,  to 
live  in  St.  Louia.  Among  other  wltD^nes, 
Mr.  Bassford,  editor  of  the  Ledger,  a  news- 
paper published  in  Mexico,  testified  that  when 
he  heard  Armstrong  was  to  be  prosecuted  for 
libel  be  "interviewed"  falm  eoDcemicg  the 
matter.  He  went  Into  bis  store,  and  asked 
falm  to  tell  him  something  about  it,  and  read 
falm  an  artide  that  had  been  printed  in  the  dt. 
Louis  Evening  Chnmicle  the  day  before.  Sie- 
fendantsaid  it- was  "pretty  rough,  proceeded 
to  explsin  tfae  matter  to  me,  how  be  had  dunned 
Mrs.  Vincil.  Mr.  Armstrong  stated  that  this 
lady,  Mrs.  Vindl.  had  owed  the  firm  a  bill  for 
a  long  time,  of  which  she  had  repeatedly  been 
sent  a  slatem^it,  and  that  didn't  avau  very 
much,  and  so  he  sent  one  registered— seal  a 
registered  letter—la  oara  of  Bo-uggs,  Vaa^* 
voort  &  Baraey,  fv  whom  (he  lady  waswork- 
iog.  Tbat  letter  was  received,  but  there  was 
no  money  forthcoming.  He  said  he  was  a 
member  of  Sprague's  Collecting  Agency  of 
Chicago,  and  he  sat  down  and  filled  out  a 
blank  supplied  by  this  concern,  and  sent  it  to 
Ura.  Yintdl.  About  tbat  time— I  doat  know 
whadwr  it  was  at  that  sta^e  of  the  talk  or  aot 
— he  ahowed  roe  one  of  Uiose  blanks  I  have 
spoken  of.  After  he  seottbe  blank,  no  money 
came,  he  said,  and  be  resolved  to  place  the 
matter  in  the  hands  of  this  agency  of  Chicago, 
which  he  said  he  did.  A  short  time  after  hav< 
ing  placed  it  ia  the  hands  of  the  ag^Cfy  in 
Chicago,  he  received  a  letter  from  Mrs.  Tiadl. 
He  described  it  as  being  a  stin^og  one,  of  sev- 
eral pages,  in  which  she  denied  the  debt.  He 
said  tfae  debt  was  just,  and  the  book  showed  it 
to  be  unpaid.  He  said  be  wanted  the  money. 
This  was  the  substanceof  tbelntervieir."  De- 
fendant  also  stated  to  tfae  witness  tfai^  he 
thought  from  tfae  tone  of  Mrs.  Vindl's  letter 
she  faad  received  "a  chromo;"  that  is,  be  de- 
scribed it  as  being  a  ilarge  envelope,  covered 
with  heavy,  black  letters  coDtaintng  the  sen- 
tence "Baa  Debt"  or  "Dead  Beat"  "Collecting 
Agency,"  and  so  forth.  On  thepartof  the  de- 
fendant. It  was  shown  that  Mrs.  Vincfl  bad  not 

£ald  $8.46  of  the  account;  also  evidence  tend- 
jjg  to  impeach  or  deny  Mr.  Bassford's  account 
oinis  conversation  with  defendant;  also  offers 
to  prove  she  owed  several  other  small  bills  in 
Mexico,  which  were  refused  by  the  court.  De- 
fendant testified  in  hia  own  belialf  tbat  Mrs. 
Vincil  owed  his  firm  a  book-account  of  $5  and 
be  desired  to^collect  it.  He  mailed  her  a  card 
as  follows: 

"Mexico,  Missouri  [giving  the  month],  1888. 
Mrs.  Vincil:  Your  bill,  amounting  to  fivedol- 
lars,  is  past  due.  Please  call  and  make  a  set- 
tlement inside  of  ten  days.^^  The  principal  mer- 
chants and  leading  prof essioQS  of  the  west  have 
organized  aproteclive union.  Ihavebecomea 
memberof  the  union.  Every  member  b  requir- 
ed to  report  all  persons  who  owe  billa  that  are 
past  due.  Please  do  not  compel  us  to  report 
your  name.  BespectfuUy,  A.  Q.  Annstrong." 

The  heading  to  this  cud  read  aa  followa: 
"P.  H.  Sprague^  Fieddent.  A.  H.  Wilson, 
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Ibaager.  T.  W.  Sprague.  Seoretsty  &  Treat- 
niw.  Bprasue'B  Collecting  Agency,  formerly 
Wealeni  Mercbaats'  RetairProtectfre  Union. 

Defeodnnt  denied  tbot  heever  mailed  a  tetter 
to  Hn.  Vindl  in  one  of  ttie  "Bad  Debt"  envel' 
opm  denied  koowisff  tbat  tbe  a^ecy  was  tia- 
ia$  tbia  form  of  eoTelopc  in  writiAg  to  ber  un- 
til this  proMcution  commeneed;  and  tbat  be 
did  Ml  nutnict  cause  tbe  agency  to  uKtbis 
enrelMte.  Wbeteupon  tbe  court  gare  the  jury 
tlie  following -instnictiona: 

"The  jury  are  instructed  tbat  if  they  believe 
horn  tbe  evidence  that  the  defendant^  on  or 
aboQt  the  27th  day  of  Slnich.  1888.  caused  the 
envdope  given  fn  evldenoe  to  be  sent  to  ICary 
Vindl.  fn  the  City  of  St.  Louis,  through  tbe 
Mils,  wfHfnlly  and'malicioudy  inteadlog  and 
MMoiiig  to  indicate  to  the  public  and  to  all 
perioos  seeing  asid  envelope  that  she,  the  said 
Mary  Yincil,  was  dishoDeat,  or  did  not  pay  her 
iost  dcMa.  or  that  dw  bad  been  guilly  of  no- 
hirdealing*  orwaaa  Mead  beat.'  and  tbat  said 
envriope  vna  a>  ludnstood  by  those  peraoni 
who  saw  it;  and  if  the  Jury  fuftfaer  believe 
that  tbe  reccfttion  through  the  mafls  of  such 
envelope  crataining  tbe  inclosure  set  out  in 
said  information  tended  to  provoke  ^e  said 
HaiT  Yincil  to  wrath,  and  to  expose  her  to 
paUlc  hatred,  contempt  and  ridicule,  and  to 
deprive  ber  ot  tbe  benefit  of  puUic  confidence 
aKl  social  Interoonrse;  and  if  the  fury  further 
believea  that  said  defendant  willfully  and  ma- 
BcIoiuiIt  intended  by  said  acta  to  advertise  said 
Mary  Vincil  as  a  drad  beat,  or  as  dtsbonest, — 
ibcn  ttie  jury  will  find  tbe  defendant  guilty, 
naleas  tbey  further  find  that  said  Maty  Vinclt 
k  a  dead  beat,  and  is  dishoneat,  and  unfit  to 
be  trusted,  and  unfit  for  public  confldeooe. 
<!>  Tbe  Jmj  are  Instructed  that  malice  is  the 
Kfllfnl  doing  of  a  wrongful  act  without  just 
cause  or  excuse;  and  they  may  Infer  malioe 
from  ttK  facta.  If  they  believe  it  to  be  |tbe 
natural  inference  to  be  drawn  from  them.  (8) 
Tbe  previous  good  character  of  tbe  defendant, 
if  establisbed.  is  a  fact  In  this  case  which  tbe 
jorr  ougbt  to  consider  In  passing  upon  bis 
gnilt  or  Innocence  of  this  charge.  (4)  But  if 
«n  tbe  evidence  in  ibe  case,  including  that 
^ven  touching  the  previous  good  character  of 
tbe  defendant,  shows  him  to  be  guilty,  then 
his  previooa  ^od  character  cannot  jusUfv  or 
czcnse  Uie  tnEraae.  (S)  Tbe  defendant  is  a 
oompeteot  vrliness  in  faia  own  behalf;  but  the 
fact  tbat  he  (s  a  witness  teetlfying  In  his  own 
bebalf,  and  tbe  interest  be  bas  at  stake  in  this 
ease,  may  be  considered  by  the  jury  in  deter- 
■iniog  (he  credibility  of  his  testimony.  (6) 
The  jury  are  the  exclusivejudges  of  tbe  credi- 
WHty  of  tbe  witneaaes.  With  that  tbe  oourt 
has  nothing  to  do.  And  If  you  bdJeve  and 
find  from  tbe  evidence  tbst  any  witness  bas 
willfaUy  tcattfled  falaely  to  any  material  fact 
in  the  case,  yon  are  at  liberty  to  disregard  the 
wb<4e  or  any  portion  of  such  witness'  testi- 
Btony.  <7>  The  law  presumes  the  defendant 
lo  be  innocent,  and  this  presumption  continues 
ontil  it  bas  been  overcome  by  proof  which  ea- 
'■H'riipff  his  guilt  to  your  satlsfoctioD  and  be- 
yond a  reasonable  doubt;  and  the  burden  of 
proving  bi»  guilt  rests  wbh  the  State.  If, 
however,  this  presumption  has  been  overcome 
by  the  evidence,  and  tbe  guilt  of  the  defeod- 
aat  eaubUsbed  to  «  nonu  certidnty,  and  be- 
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yond  a  reasonable  doubt,  youp  doty  is  to  con- 
vict. If  of  Ilia  guilt  yon  aw  not  cooviocad  be- 
yond a  reasonable  doubt,  your  duty  iaio  acquit. 
But  to  justify  an  acquittal  on  the  grouod  of 
doubt  alone,  ft  should  be  reasotutble  and  sub- 
stantial, and  not  a  mere  guess  or  conjecture  of 
the  poasibility  of  innocence.  (6)  The  jury  are 
Carther  instructed  that  1£  defendant  caused 
said  envelope  ta  be  aent  through  the  mails 
directed  to  the  said  Maiy  Yincil  at  the  City  of 
St.  Louis,  then  snch  acts  constitute  a.  publica- 
tion of  tbe  libel  in  said  city.  {9)  If  the  jurv 
find  the  defendant  guilty,  they  may  assess  b(e 
puoisbmeDt  at  iraprisoDment  in  the  city  jail 
for  ft  tens  not  exceeding  on*  year,  or  Ivr  a  fine 
not  exceeding  . $1,000,  nr  by  both  such  fine  and 
imprisonment,  (10)  The  jury  are  instructed 
that  tbe  only  meaning  that  they  can  put  upon 
the  words  'bad  debt'  upon  said  envelope  are 
tbe  usual  and  ordinary  meaning  attached  to 
them  as  used  in  tbe  English  Isngoage;  and 
they  are  not  to  place  the  guanine  and  mean- 
ings alleged  by  w^y  of  Innuendo  In  the  infor- 
mation, unleaa  they  find  that  the  words  '  bad 
debt' and  the  said  meaning  and  meanings  so 
alleged  by  way  of  innuendo  are  the  tnie  mean- 
ings and  sense  of  tbe  said  words  'bad  debt.' 
(11)  Tbe  court  Instructs  the  jury  that  the  mere 
fact  that  the  defendant,  Armstrong,  may  have 
been  a  subscviber  to  or  employer  of  tbe  ^rseue 
Collecting  Agency  of  Chicago,  will  not  render 
him  liable  for  their  criminal  acts;  and  that  said 
defendant  Is  not- responsible  for  the  sending  or 
publishing  of  the  allefied  libelous  matter,  un- 
less such  was  done  by  him  or  upon  bis  direc- 
tion and  Instruction.  (IS)  Tbe  court  los^ucta 
the  juiy  that  an  iodebtednesa  by  open  account 
is  a  valid  and  legal  debt,  although  of  more  than 
five  years'  existence.  (18)  Tbe  court  instructs 
the  jury  that  before  the  jury  can  convict  they 
must  find  and  believe  beyond  a  reasonable 
doubt  tbat  the  prints  alleged  and  set  forth  In 
the  information  herein  were  of  a  libelous 
nature,  and  had  the  effect  of  charging  the 
aforesidd  Maiy  Yincil  with  being  dishonest, 
and  guilty  of  imfalrdeaHng;  aod  that,  further, 
nld  prints  were  sent  to  the  said  Mary  Yincil 
by  the  defendant,  or  by  someone  at  hia  Instance 
and  request;  and,  further,  that  the  inference 
to  be  drawn  from  the  prints  of  'bad  debt,'  etc., 
on  the  alleged  envelope,  were,  as  a  matter  of 
fact,  iintni&  (1^  The  jury  are  tnstructcd  that 
they  aiQ  the  tola  judges  of  the  weight  of  the 
evidenoe  and  the  credibility  of  the  witnesses, 
tmd  it  is  for  them  to  find  from  the  evidence  in 
this  case  whether  there  was  any  intention  on 
the  part  of  the  defendant.  In  tbe  use  of  the 
neana  employed  to  oc^lect  a  debt,  to  Ubel  tbe 
proaecnting  wttneaa.  Haiy  Yindl;  and.  If  th^ 
find  there  waa  no  sudi  hitmtlon,  then  they 
will  return  a  verdict  of  not  guilty.  (IS)  l*he 
court  instructs  the  jury  Uiat  under  the  Consti- 
tution of  Missouri  and  the  etatnles  thereof  tbe 
jury  are  themselves  tbe  judges  of  the  law  of 
libel,  as  well  as  of  tbe  facta,  and  tbat  they  are 
not  required  to  accept  the  Instructions  given 
by  the  court  as  being  conclusive  of  what  the 
htw  of  criminal  libel  Is." 

To  the  giving  of  which  said  instructions  tbe 
defendant  excepted,  and  saved  bis  exceptions 
at  the  time.  « 

Refused  Inatructiooa,  And  lha  defendant 
aaked  tbe  foUowing  loitniotions:  **a)  The 
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ocnit  hutructg  tte  jury  at  tb«  dote  of  all  the 
tMUmoBy  tbat,  under  tbe  evidence  in  ttiis  case, 
they  miut  acquit  the  defendant.  Tbe  court 
[nslnicts  tbe  fury  tbat  tbey  canDOt  construe 
tbe  words  'baa  debt'  as  meaning  tbat  one  is  a 
'dead  beat.'  or  tbat  one  'has  been  guilty  of  un- 
fair dealings,'  or  'Is  dishonest;'  and  tbat  the 
jury  tboDla  diaregaid  bo  much  of  tbe  Innuendo 
of  ihe  ioformation  In  this  case  as  charges  such 
to  be  the  meaning  of  said  words  'bad  debt.' 
(2)  The  court  Instructs  the  jury  that  there  is 
no  evidence  In  regard  to  tbe  receipt  by  Mary 
Vincil  of  the  letter  set  forth  in  the  fofonnatloo, 
and  purporting  to  come  from  the  Spragoe 
Collecting  Agency  of  Chicago,  nor  publication 
of  said  letter  In  the  City  of  Bt.  Louils,  and  the 
jury  should  disregard  said  letter,  and  tbat  por- 
tion of  the  information  in  reference  to  the 
same,  and  all  chaiges  of  libel  based  on  the 
same.  The  court  instructs  tbe  jury  that  the 
law  presumes  the  defendant  to  be  innocent  of 
tbe  mmeallefred  fatiw  iDformatioD;  and  tbat, 
before  tbe  jury  can  And  tbe  defendant  guilty 
In  this  case,  the  State  must  prove  to  the  fury 
beyond  a  reasonable  doubt  that  the  defendant, 
at  the  City  of  St.  Loufe,  on  or  about  tbe  27th 
day  of  March,  1888,  did-  unlawfully  and  ma- 
liciously mail  to  the  mid  Uary  Ylncil,  or  tbat 
the  defendant,  at  the  City  of  St.  Louis,  on  or 
about  tbe  97tb  day  of  March,  1888,  did  unlaw- 
fuDv,  willfully,  and  msHcioufily  cause  to  be 
mailed  to  tbe  said  Mary  Vincil,  the  said  en- 
velope shows  in  evidence,  aod  tbat  so 
doing  he,  tbe  defendant,  intended  thereby  to 
commit  tbe  offense  of  criminal  Ifbel;  and  be- 
fore tbe  jury  can  find  that  the  defendant  did 
cause  the  mailing  of  said  envelope  to  be  done, 
tbe  State  must  prove  beyond  a  reasonable 
doubt  tbat  the  defendant  directed  the  said 
Sprague  Collecting  Agency  to  direct  and  mail 
tiie  BHtd  envelope  with  the  words  'bed  debt' 
thereon;  and  the  State  must  further  prove  to 
the  jury  beyond  a  reaRonable  doubt  that  the 
mid  Msiy  Vincil  docs  not  owe  the  debt  claimed 
by  defendant;  and.  unless  tbe  State  has  proven 
all  of  these  things  to  the  Jury  beyond  a  reason- 
able doubt,  then  the  jury  will  reiom  a  verdict 
of  not  guilty.  (8)  The  jury  are  instructed  that 
if  tbev  believe  from  tbe  evidence  in  this  cause 
that  the  said  Mary  Vincil  owes  ttie  debt  re- 
ferred to  in  the  correspondence  put  in  evidence 
In  this  cause  between  her  and  the  defendant, 
then  it  Is  tbeir  sworn  duty  to  retani  Into  court 
a  verdict  of  not  guilty,  altbough  the  Jury  may 
find  that  said  debt  is  barred  by  tbe  Statute  of 
Lirailations  of  five  years.  (4)  The  jury  are  in- 
fitructed  that,  altbough  they  may  find  that  the 
words  'bad  debt,'  as  used  upon  said  envelope, 
are  libelous,  still,  before  tbey  cftn  find  tbe  de- 
fendant giiiUy,  tbey  must  further  find  tbat  tbe 
defendant  directed  tbe  oompMlng  of  and  pub- 
Itfibing  of  said  libelous  matter,  and  this  fact 
must  be  proven  to  Ibe  jury  by  the  State  beyond 
a  reasonable  doubt,  (5>  The  court  Inslnicts 
the  jury  that  evidence  of  good  character  is 
competent  in  favor  of  a  persoc  accused  and  on 
trial,  as  tending  to  show  tbat  he  would  not 
fcmmit  tbe  oCTense  alleged  against  him;  and 
if  in  this  esse  the  jury  believe  from  the  evi- 
dence in  this  case  that  tbe  defendant  has  al- 
ways borne  a  good  character  for  truth  and 
honesty  and  <;fuielude  among  bis  acquaintances 
and  in  the  neighborhood  where  he  lived,  then 
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this  is  a  Hct  proper  to  be  considered  by  the 
jury  In  arriving  at  a  verdict;  and  if.  aner  % 
careful  consideration  of  all  tbe  evidence  in  the 
case,  Including  that  bearing  on  bis  character, 
the  jury  entertain  any  reasonable  doubt  of  the 
defendant's  guilt,  then  It  Is  tbdr  sworn  dntr 
to  acquit  him.  (8)  Tbe  Joiy  are  tnetructed 
tbat  they  will  reject  and  not  oomlder  any 
meaning  placed  upon  the  words  'bad  debt* 
upon  said  envelope,  except  tbe  usual  and  otttt- 
nary  meaning  attached  to  them  in  the  EngKdi 
language.  (7)  The  court  inatructa  the  jury 
tbat,  aiibougb  they  may  believe  and  find  from 
tbe  evidence  that  ^e  defendant,  Armstrong, 
placed  an  account  against  Mrs.  Vincil  in  tbe 
bands  of  the  Sprague  Collecting  Agency  of 
Chicago  for  collecting,  and  tbat  be  may,  at  the 
time  of  doing  so,  have  been  aware  of  tbe 
methods  used  by  said  agency  In  attempting  to 
make  collecli<His,  yet  tbe  defendant  caohot  be 
held  responsible  for  any  acts  of  aald  agency  in 
sending  tbe  allied  prlotaand'viiiingB,  unless 
they  were  soit  at  the  Instance  and  request  of 
deftnd»nt." 

Which  the  court  refused,  to  which  refusal 
of  the  court  tbe  defendant  excepted,  and  saved 
his  exceptions  at  the  time.  Afier  argument  of 
counsel  the  jury  returned  into  court  tbe  follow- 
ing verdict:  '^Stateof  Miaioarl  v.  A.  Q.  Arm- 
strong. Charged  with  criminal  libel.  We, 
the  jury  In  tbe  above-entitled  canse,  find  tbe 
defendant  guiliyas charged  in  tbe  information, 
and  assess  his  paoislimettt  at  a  fine  of  $000. 
Thoe.  D.  Ford,  Foieman. 

3fr.  OeorM  Robertson,  for  appellant: 

Tbe  court  should  have  sustained  the  defmd- 
ant's  demurrer  to  tbe  State's  evidence,  a*  It  did 
not  appear  From  tbe  evidence  tbat  the  defend- 
ant knowingly  or  willfully  caused  tbe  matter 
to  be  published.  He  dmply  employed  this 
agency  to  do  some  collecting,  and  the  agency 
used  Its  own  methods.  Bending  the  libelous 
matter,  if  it  be  such,  was  not  within  tbe  scope 
of  its  empl(^ment. 

TowDshend,  Zander  &  Libel,  4tb  ed.  IM, 
note;  Hardinft  v.  Oretninff,  1  Moore,  477,  1 
Holt,  N.  P.m.  8  Taunt.  48;  Hardin  Cum- 
Hock.  3  A.  K.  Marsh.  480. 

It  was  error  in  tbe  court  to  exclude  the  evi- 
dence offered  by  tbe  defendant  to  show  tbat 
the  complainant  owed  numerous  other  debts 
tiiat  she  bad  failed  to  pay. 

In  prosecutioDs  for  libel  the  truth  thereof 
may  be  given  In  evidence. 

Mo.  Const,  art.  S,  i  14;  Rev.  Stat.  1689, 
%  8872;  Rev.  Htat  1879.  {(IBM;  Stater,  Botmer, 
86  Mo.  S68. 

Instruction  Nik  15  given  1^  tlie  court  la 
erroneous. 

State  V.  ffotmer,  mtpra. 

The  court  has  no  lesa  or  different  duty  to 
perfbrm  in  libel  cases,  nor  have  tbe  jury  any 
greater  rl^ts  or  powers,  than  in  other  ctiminal 

Rex  r.  Svrdett,  4  Bun.  A  Aid.  308:  2  Kent. 
Com.  *'19,  pt.  4,  not*. 

It  was  not  the  object,  either  in  England  or  In 
this  country,  to  set  up  instead  of  the  aitntrary 
power  of  the  court  an  eqnally  arbitrary  power 
of  the  jury,  but  simply  to  restore  In  tbe  trial  of 
these  cases  the  anciently  established  and  popu- 
larly approved  course  of  tbe  oommttti  law. 
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BaUam,  Conttitntioaia  History  of  EoglaiKl, 
chap.  15:  Proffstt,  Jury  Trial.  S^885: 
Pdkard's  Starkie,  Slandpr  &  Libel,  H.  G. 
Wood's  nota  *52-62,  top  p.  79-84;  TbompiOD, 
Trials,  ^  3035-2039;  Cooley,  CODit.  Dm.  8d 
ed.  460  «<  Mg.;  EnjE^aiid  in  tin  18th  Ceoturv,  by 
Lecty,  diap^  11;  MoHtgamtryy.  State,  11  Ohio, 
437. 

Ma$rt.  J.  K.  Wood.  Atty  Oen.,  and 
Chsrlefl  H.  Napton,  for  respoodent: 

Eridence  that  Mary  Vlocil  owed  several 
debts  iD*Uexico  other  tbaa  that  claimed  to  be 
dfW  defendant  was  properly  excluded. 

TowMhend,  Slander  &  Libel,  pp.  318,  819. 

Tbeceneral  charge  of  "dead  belt"  cannot 
be Justined  by  a  Blnsle  instance. 

TowDBhend.  Slander  &  Libel.  %  318,  p.  819, 
aodcasea. 

GaDtt,  P.  J.,  deliTered  Uw  oidolon  at  the 
cooit: 

The  appellant  contends  that  vartous  errors 
were  committed  in  this  trial,  and  they  wHl  be 
noticed  in  the  order  in  which  he  complains. 
Uts  first  assignment  is  the  insufficiency  of  the 
iofonnatioD.  The  veriflcation  is  claimed  to  be 
bad  becaiMB  the  pmaeoutrix  ool^  swore  that 
the  faets  staled  were  "true  to  ber  best  knowl- 
nige  and  belief."  This  was  ruled  otherwise  In 
U>e  recent  decision  of  this  oourt  in  State  v.  Ben- 
luU,  103  Mo.  852, 10  L.  R.  A.  717.  It  is  next 
Slid  that  the  information  Is  bad  for  duplicity. 
Tbis  objection  is  raised  tot  the  first  time  in  the 
motioa  to  arrest.  Hiere  are  various  methods 
for  lakio^  adTaotage  of  duplicity  in  an  Indiet- 
ment  or  information,  A  motion  to  quadi,  a 
deoiDrrer,  or  motion  to  onupel  the  State  to 
eltct,  will,  either  of  them,  correct  this  fault; 
bot  it  is  almost  nniversalty  held  that  it  is  too 
faue  after  rerdict  to  make  tbis  objection  In  a 
motion  in  arrest  in  a  misdemeanor.  1  Bishop, 
Crim.  Proc.  §g  443,  448;  Com.  r.  Tuck,  30 
Pkk.  850;  Wharton,  Crim.  PI.  %%  356,  760. 
The  cause  was  heard  on  the  charge  of  libel,  the 
efidence  confined  to  that  offense,  and  the  in- 
strodions  all  bad  reference  to  that  misdemean- 
or. We  cannot  see  that  any  substantial  right 
of  the  defendant  was  violated  in  thia  respect 
io  overruling  the  motion  in  arrest.  The  mat- 
ter comirfaioed  of  was  at  moat  mere  lurphia- 
age,  and  tbis  defect.  If  any.  was  cured  by 
oarSlBluteof  Jeofails.  SectIon41I6orBeclion 
1821.  Ri-v.  Stat.  1879. 

Equally  groundless  Is  the  objection  that  the 
TDformattoQ  did  ooc  charge  the  matter  com- 
plained of  was  "willfully"  or  "malfcioosly" 
published.  It  distinctly  alleges  that  defendant 
"did  willfully  and  maliciously  libel  and  de- 
time  the  proaecating  witness  by  sending  the 
■aid  envelope  with  its  tndomements  through 
tbe  mails,"  etc.,  and  is  sufficient  according  to 
tbc  most  ap|Ht>ved  precedents.  The  defendant 
*as  folly  informed  by  It  of  the  nature  and 
character  of  the  ofltenae  with  which  be  was 
cliai]ged.  and,  after  all,  this  Is  tbe  great  object 
of  an  information  or  indictment. 

It  Is  next  nrged  against  this  information  that 
it  dnett  not  contain  the  written  allegations  of 
the  libelous  matter  (mmplained  of.  Anyone 
mding  tbe  information  io  tbis  cause  would  be 
at  s  loss  Io  understand  tbts  objection.  As  a 
matter  of  fact,  the  point  made  In  argument  was 
■ot  that  it  was  not  fn  writing,  but  It  was  not 
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written  b^  the  prosecutiiig.  altornsy  at  tbe  time 
tbe  rcmamder  of  tbe  iBiormatioa  was  drawn, 
bu  tbe  original  envelope,  or  at  least  tfaat  por^ 
tton  cootalnlog'tbe  aUegtd  libel,  waa.pasted  in 
tbe  InformatiOo.  and  'made  a  .  part  thereof. 
Learned  counsel  for  defendant  aeom  to  think 
that  It  was  very  material  who  did  tbe  writing. 
Tbis  point  is  entlrdy  too  technical  to  be  seri- 
ously entertained  In  a  court  of  justice.  Be- 
sides  these  q>ecific  objections,  Uiere  is  a  gen- 
eral assignment  of  error  that  the  information 
does  not  charge  an  offense  under  tbe  Statute. 
This  inforraation  is  drawn  under  sedltm  8860, 
Rev.  Stat.  1880  <Rev.  Stat.  1870,  g  1591),  which 
defines  alibel  as  fellows:  "A  libel  is  thema- 
liclous  defamatioa  of  a  per8on,.made  public  by 
any  prioUng,  writing,  sign,  picture,  represenla* 
Uon,  or  effle^  tending  to  provoke  him  lo  wrath, 
or  expose  mm  to  public  hatred,  contempt  or 
ridicule,  or  to  deftfire  him  cf  ^e  ben^ta  of 
puUic  confldence  and  sodal  intercourse;  or 
any  malicious  defamatlcm,  made  public  as 
aforesaid,  designed  to  bladien  and  vilify  the 
memory  of  one  who  is  dead,  and  tending  to 
scandalize  or  provoke  his  surviving  relatives 
and  friends."  Was  the  sending  of  ibis  en-^ 
ralope  with  these  indorsements  on  it  the  pub- 
lishing of  a  libel,  tending  to  expose  the  prose-, 
cutrix  to  contempt  or  ridicule,  and  bring  her 
in  disrepute  with  her  employers  and  the  pub- 
lic 1  We  are  clearly  of  tbe  opinion  that  it 
was.  The  words  "Bad  Debt  Collecting 
Agency  "  were  printed  in  large,  bold  type  on 
tbe  envetopes,  and  were  obvtoudy  intended  to 
attract  the  attention  of  tbe  public  ?  These 
words  must  be  construed  In  the  light  of  the 
times  Id  which  they  are  used.  Similar  asso- 
ciations had  sprung  up  all  over  tbc  counlrv, 
and  these  devices  were  resorted  to  to  force 
debtors  to  pay  thelrdebts.  To  such  extent  did 
tb^  go  that  the  Congress  of  the  L'niled  Statp?i 
forbade  the  use  of  the  malls  for  their  distribu- 
tion. They  had  become  so  common  that  they 
were  thoroughly  understood  in  the  mercantile 
world.  Under  this  state  of  affairs,  tbe  defend- 
ant resorts  to  this  Chicago  agents  to  collect 
this  debt  of  tbe  prosecumx.  He  sets  in  mo- 
tion this  machine  for  extorting  tbis  money 
from  her.  It  was  known  that  the  prosecutrix 
wa*  eantDg  her  living  by  hex  work  in  the  large 
and  reapODBlble  dry  goods  house  of  Scruggs, 
Vandervoort  &  Barney.  Accordingly,  these 
letters,  four  in  number,  are  directed  to  her  in 
the  care  of  ber  employers.  AD  the  mail  for 
tbe  employes  of  this  large  boose  was  put  to- 
gether and  taken  by  tbe  carriers  to  tbe  store. 
There  the  varioaa  curka  went  to  a  common  re 
IMMitory  for  Uieir  mall.  So  that  the  'scbeine 
was  well  devised  to  attract  the  attention  of 
thMe  with  whom  she  was  most  inllmately  con- 
nected, and  without  whose  respect  and  eood 
opinion  the  life  of  a  sensitive  woman  would 
soon  become  a  burden  and  unendurable.  Tbis 
envelope  on  ita  f^  was  designed  to  attract  the 
attenticm  of  the  puUIc,  and  when  the  prosecu- 
trix reccdved  theae  letters  in  these  envelopes  the 
fact  was  thereby  published  that  this  association 
was  in  correepmidence  with  ber  for  the  pur- 
pose of  collecting  a  bad  debt;  and  we  cannot 
shut  our  eyes  to  tne  necessary  implication  that 
she  was  a  bad  debtor;  that  she  was  not  in  the 
habit  of  paying  her  bonest  debts;  and  was  un- 
worthy of  credit.  Nor  aia  we  left  In  doubt 
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Ilkat  this  iraa  the  porpoBe  of  the  anoci^on. 
Id  the  letter  wbiob  came  uoder  cover  of  this 
envelope  the  aeency  asks  h^*:  "Can  you  af- 
ford to  have  Uie  DubUc  know  that  you  refuse 
to  pay  this  biUt  Too  may  need  iwdit  again 
some  time,  but  as  long  as  tois  account  remains 
in  this  UDsatisfactory  manner  it  will  be  hard 
for  you  to  obtain  it.  In  other  words:  "By 
means  of  this  style  of  publishing  you  to  the 
world  we  will  advertise  you  as  unworthy  of 
credit"  Nor  was  this  all  She  Is  warned: 
"Should  you  poddvely  refuse  to  make  any  ar- 
raneemeDta  for  a  UquMation  of  this  claim,  we 
feel  justified  Id  advertlsiDf  the  same  for  sale 
ID  the  newspapers,  as  well  as  to  send  you  a 
statement  regularly  untU  the  matter  is  settled." 
These  regular  communications,  if  sent  without 
these  libelous  words  in  lai^  type,  would  not 
attract  any  attention:  but,  received  reffulariy 
in  this  fovm,  would  give  a  painful  publicity. 
The  evident  purpose  and  design  of  the  defend- 
ant and  the  association  he  emptoved,  and  for 
whose  acts  he  Is  respoosible  in  this  matter,  was 
to  publish  the  prosecutrix  as  a  l>ad  debtor,  a 
dishonest  person,  who  would  not  pay  her  hon- 
fSt  debts,  and  to  degrade  her  in  the  eyes  of 
the  public  and  her  employcn,  said  as  such  wae 
clearly  libelous,  and  witbin  the  meaning  of  the 
Statute.  Maetee  v.  Tuteur,  77  Wis.  288,  9  L. 
R.  A.  86;  DennU  v.  Johruon.  43  Minn.  801: 
Johnton  V.  Com.  (Pa.)  14  AtL  Rep.  425. 

The  law  will  not  countenance  or  tolerate  this 
method  of  collecting  a  debt.  The  facts  thi^ 
the  debt  was  oi^ndly  only  $8.46;  that  it  was 
barred  by  the  Btatute  of  limitations;  that  de- 
fendant persisted  tn  bis  endeavor  to  extort  the 
money  from  the  prosecutrix  after  her  protest: 
and  the  avowed  intention  of  bis  agents  to  pub- 
lish her  to  the  world,  and  advertise  thisacconnt 
for  sale  in  the  newspapers. — amply  sustain  the 
charge  that  Ihtswas  maliciously  done.  To  per- 
mit a  defenseless  woman  in  this  day  of  enlight- 
enment to  be  thus  persecuted  woohl  be  a  re- 

S roach  to  our  laws.  Beols  v.  3%>iRpian,  149 
[ass.  405. 

It  is  insisted  by  defendant,  that  the  court 
ought  to  have  sustained  a  demurrer  to  the  evi- 
dence. The  defendant's  own  letters  of  Febru- 
ary t  and  14.  1888,  both  show  that  be  ;waa 
aware  that  this  agmcy  was  sending  to  Mrs. 
Vindl  letters  that  she  regarded  asTnaulting. 
She  had  appealed  to  him  to  call  off  this  agency, 
and  be  complacently  informs  her  he  will  when 
sfae  sends  the  $5.  '"<^ui  fadt  per  alivm,facit 
per  ae;"  and  this  maxim  applies  In  all  its  strict- 
ness in  libel.  Besides,  Ba^sford,  the  editor  of 
the  Ledger,  testified  that  the  defendant  told  htm 
he  was  a  member  of  the  Sprague  Agency,  and 
in  referring  to  Mrs.  Vincil's  letter  be  said  he 
thought  sbe  bad  received  a  "chromo,"  to 
which  he  alluded.  After  believing  or  thinking 
tbat  abe  bad  received  this  stvle  of  a  letter  from 
his  agents  or  asaodates  in  Cfaica«o,  be  declined 
to  stop  them  unless  sbe  pays  the  $5.  There 
was  ample  eviden<%  to  sustain  the  verdict  of 
the  ^ury  as  to  his  knowledge  and  complicity  in 
originating  and  puUiShing  the  libelous  en- 
velope. The  f»stiog  of  the  portion  of  U>e  en- 
velope containing  the  libelous  matter  in  the 
information  so  as  to  make  it  a  component  pact 
thereof  iras  nnnsQal,  and.  we  think,  wholly 
unnecessary,  but  it  crataioly  did  not  andcooM 
not  destroy  its  character  as  original  evidence 
13  L.  R  A. 


in  the  case;  hence  the  trial  court  ooiumitCedw> 

error  in  admitting  it  as  evidence. 

There  was  no  error  Id  admitting  the  letter 
of  JaDuaiy  80, 1888,  lo  evidence.  It  was  ad- 
missible to  show  defcDdant's  knowledge  of  the 
means  his  agency  waa pursuing  in  bb  behalf, 
and  of  the  daim  that  the  debt  was  paid;  and 
bis  reply,  written  on  tbe  letter  itself,  shows  bis- 
determioatioD  to  persist,  notwithstanding  the 

firotest  of  Mrs.  Tincil.  Nor  did  the  court  err- 
D  excluding  the  evidence  of  Keed,  !EmmonSr 
Bedell,  and  Mrs.  Harding,  tending  tp  prove- 
that  Mrs.  Viocil  owed  wtm  altogether  some- 
$18.50.  No  offer  waa  made  to  prove  her  gen- 
eral reputation  in  regard  to  paying  her Jost 
debts.  Shewasnot  expected,  nor  was  the  State- 
required,  to  come  prepared  to  meet  and  tnr 
every  individual  claim  that  might  be  made- 
agaiost ber.  Evidenceof speciflcindebtedaess 
was  not  admissible.  Widon  v.  Jfo^nan,  27 
Wis.  508;  CampbeU  v.  Campbell,  64  Wis.  00; 
MwUe  V.  TuteuT,  Tt  Wia  286,  9  L.  B.  A.  86. 
Indeed,  the  fact  that,  after  the  zealous  efforts- 
of  defendant  to  destroy  her  cbaracler  as  an 
honest  woman,  he  could  only  find  an  indebted- 
ness of  $18.60  against  ber  in  a  oommunity 
where  she  had  lived  for  man^  yeara.  is  rather 
a  viodicatioo.  It  is  questionable,  if  admitted, 
if  it  would  have  had  any  appreciable  effect  up- 
on any  sensible  juror. 

The  point  maae.  that  the  court  permitted  the 
State's  counsel  to  cross-examine  the  defendant 
on  matter  not  elicited  by  his  counsel  in  cbief, 
baa  been  <»iefaUy  examuwd,  and  we  have  god- 
cluded  Uiat  it  really  amount*  to  nothiog  more 
than  aD  inquiry  if  be  understood  what  Mrs. 
Vincil  referred  to  as  insulting  In  her  letter  of 
tbe  80Ui  of  Januaiy.  No  possible  injury  couW 
come  from  this.  The  court  expressly  ruled 
the  counsel  for  tbe  Statetoa  cross-ezaminalioD 
of  tbe  matter  brought  out  by  defendant,  and 
none  otber  was  elicited.  The  instructions  cor- 
rectly told  the  Jury  what  was  necessary  to  con- 
state the  libel  under  tbe  iuformatton..  The 
only  one  requiriog  special  examiualion  is  the 
fifteenth,  which  informs  tbe  jury  tbat  ibey  are 
tlie  judges  of  the  law  of  libel  as  well  as  of  tbe 
facts,  and  tbey  were  not  required  to  accept  the 
ioslruotions  given  by  tbe  court  as  being  con- 
cluaive  of  what  the  law  of  criminal  libel  is. 
Section  14  of  article  i}  of  tbe  Constitution  of 
Missouri  declares  "tbat  no  law  shall  be  passed 
imparing  the  freedom  of  speecb;  that  every 
person  shall  be  free  to  say.  write  or  pub- 
lish whatever  he  will  on  any  subject,  being  re- 
sponsible for  all  abuse  of  that  liberty;  and  tbat 
in  bX\  suits  and  proseoutions  for  libel  tbe  tirutb 
thereof  may  be  given  in  evidence,  and  the  jury^ 
under  tbe  alrecttan  of  the.  court,  shall  deter- 
mine tbe  law  and  the  fact."  It  was  to  this 
constitutional  provision  In  our  Bill  of  Rights 
tliis  iostrucUoD  reft^rred.  In  SlaU  v.  Hotmer, 
85  Mo.  558.  Jiidsie  Henry,  in  discussing  an  in- 
struction similar  to  the  onecomi^aineaof  here,, 
says:  "The  defendant  asks  tbe  court  to  de- 
clare tbe  law  to  be  'tbat  under  the  law 
the  jury  are  to  determine  the  law  and  tbe  facts 
in  this  case.'  Section  1594,  Rev.  Slat.  1879,  is; 
as  follows:  'In  all  prosecutions  for  libel  or 
verbal  slander  tbe  truth  may  be  given  in  evi> 
dcDce  to  tbe  jtiry,  and  shall  constitute  a  com- 
plete defense;  and  the  jury,  uoder  the  directioa 
of  the  court,  shall  determine  the  law  ei»l  the 
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fact.*  looDfew  that  I  do  not  fullv  corapre- 
bend  the  meaniDg  of  the  remariubfe  cxmclud- 
tog  cktise  of  that  sectloo;"  and  be  condemoa 
that  lnfltructlon.  No  alhistoo  Is  made  by  tbe 
leaned  judge  to  the  Bill  of  RtgblA,  nor  to  tbe 
faistory  of  ibis  prorfsioa  In  our  CoaBtltutloQ 
and  law.  Beetlon  14,  art  i,  of  our  Cooadtu- 
tfam  is  bat  a  nacript  of  aectkn  1,  Ftn'a  Libel 
Act,  eoacted  by  tbe  British  FBrIlameDt0l3Geo. 
m.)  in  1703.  Before  that  Act  it  had  become 
to  be  the  rule  that  tbe  judge,  not  the  jury, 
should  decide  whether  or  not  the  publication 
waa  a  libel.  Tbe  Judge  would  direct  the  jury 
to  find  tbe  defeDoant  guil^  on  proof  of  the 
pobHcatioii,  of  tbe  lunueudoea,  uid  of  tbe 
<Aber  aeoeaaaiy  avennaita.  But  that  Act  de- 
clared and  enacted  that  on  tbe  trial  of  an  in- 
dlctmenl  or  iuformatioa  for  Hbd  tbe  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty 
upon  the  whole  matter  put  in  Issue  before  them. 
'Tliis  Act  in  full  will  be  found  in  Odgera  on 
Lib-1  and  Slander,  p.  665.  lo  the  caae  of  Reg. 
r.  Sullivan,  for  seditious  libel,  in  1868,  this  law 
mafttterpTeiedbyPllif^erald,/.,  wboweslded 
Ib  the  trial.  It  b  reported  In  11  Ooz,  O.  C.  51. 
Among  other  thingt,  in  bis  cfaacge  to  tbe  jury, 
besaid:  "The  oeitquestion  is  of  paramount 
importance,  and  it  b  tbe  one  of  which  the 
jury  are  the  aole  judges, — whether  these 
public^ons  are  sedittous  libels.  That  ques- 
tioa  of  law  and  fact  li  tntraated  to  the  juiy 
alone.  1  know  that  tome  of  yon  have 
emaldenible  experience  as  jurora,  and  I 
have  often  had  the  duty  cast  upon  me  of  ad- 
dresaing  you  as  soch.  Tou  must  have  ob- 
serred  that  fa  ordinary  cases,  especially  In  the 
crown  cooru,  tbe  questions  were  divided  into 
ihoae  of  law  and  fact  The  queattouB'  of  law 
are  ofloally  for  the  judge,  aud  on  them  the  jury 
are  boa  ad  to  take  his  direction.  Tbe  (Questions 
of  fact  are  aolely  for  their  delenninatiOD.  In 
this  peculiar  case  of  libel  tbe  law  of  tbe  land 
atya  tbe  jury  shall  determine  tbe  whole  ques- 
tion whether  the  pnblfcatlon  Is  a  libel  or  a 
•ed  itioaa  libel.  That  power  has  been  given  to 
tbe  jury  for  tbe  pnrpoae  of  protecting  the  Ic- 
Tiolable  bleasing  of  a  free  and  Independent 
press.  You  should  bear  In  mind  th^.  while 
you  will  receive  assutance  from  me,  you  are 
not  bound  to  follow  anything  I  tell  you.  You 
are  tbe  sole  judges  of  tbe  law  and  fact." 

In  Rex  T.  Bvrdett,  4  Barn,  ib  Aid.  131,  Mr. 
Jvttux  Best  said:  "Libel  is  a  question  of  law, 
and  tbe  judge  Is  tbe  judge  of  the  law,  in  Ubel. 
as  in  all  other  cases.  The  jury  have  tiie  power 
of  acting  agreeably  to  Ms  statement  or  not." 
When  we  remember  the  origin  of  this  provision 
in  our  OiHMtltutlon.  that  it  was  the  remilt  of  the 
apeeehmadalvXarrfETaklne,  In  Ua  detnne 


of  tbe  Dean  of  Bt  Aaaph  lulTM,  a  speech  de- 
clared by  Fox  to  be  the  floest  argument  in  the 

English  language,  and  that  this  speech  pre- 

gired  tbe  way  for  tbe  adoption  of  Foz'a  Libel 
[II  in  1792.  it  is  Impossible  fot  us  to  view  it  as 
having  no  other  or  different  meaning  than  tbe 
other  provisioDS  guaranteeing  a  iurv  tri^. 
Does  not  the  asual  construction  apply  here,  as 
In  other  oases,— that,  when  fordgn  lawa  are 
adopted,  and  made  a  part  of  our  Code,  the 
presumption  Is  that  we  adopt  also  the  coosiruc- 
tlon  already  given  by  tbe  foreign  courts  where 
they  bad  their  origin?  As  we  have  seen,  the 
English  courts  make  a  broad  distinction  In 
prosecotlons  fw  criminal  Itbel  and  all  other 
cases  as  to  the  province  of  court  and  jury. 
Hie  scope  of  tbia  opiolon  forMds  any  further 
elaboration  of  the  great  principles  upon  which 
this  provision  la  founded.  The  argument  of 
£om  Erskine  on  tbe  right  of  juries  in  criminal 
libel  Is  in  Itself  acompietebntory,  and  will  be 
found  reported  In  full  In  SI  How.  Bt  Tr.  817- 
1046.  > 

Viewed  In  tbe  llgjit  of  tbe  history  of  the  con- 
stitutional {Hovfafoo,  and  the  great  contest  for 
tbe  freedom  of  the  press  out  of  wbicb  it  grew, 
and  of  the  coostruetioD  given  Fox's  Libel  Bill 
by  the  Ei^Ilab  judges,  did  tbe  critntnal  court 
err,  after  it  bad  fully  Instructed  the  jnry*In  this 
cause,  in  further  iustructiug  them  tut  they 
were  tbemsalvea  the  jodgea  of  the  law  of 
libel,  as  well  aa  of  the  fiicts,  and  that  they 
were  nojt  required  to  accept  the  instmetioas 
given  by  the  court  as  conclusive  of  the  law  of 
criminiu  libel?  Is  not  tbia  instructian.  In  sub- 
stance and  effect,  just  wtat  tbe  ConsUtulion 
coounandB,  and  is  it  not  simply  another  way 
of  stating  the  same  priad^ea  that  were  an- 
nounced by  Jndgt  Fiisgerald  in  the  Stt/Uvan 
Que,  mpra,  and  </u0^te«Be8tio  Ren  v.  BvrtleU. 
avpra,  viz.,  that  while  the  judge  may  assiat 
and  inform  him  what  tbe  law  ni,  and  it  is  his 
duty  todo  so,  still  tbey  are,  by  virtue  of  organic 
lawi  the  final  judges  in  a  prosecution  for 
criminal  libel?  We  thlnkiso;  and  in  so  doing 
we  conclude  that  the  decision  in  State  v.  Eo*- 
mer  was  decided  without  this  constitutional 
provision;  and  Its  history  bavinf:  been  brought 
to  tbe  attention  of  this  court,  and  loaBmncb  ns 
It  is  of  tbe  very  gravest  importance  that  tbe 
CoDStUution  itself  should  govern,  we  tblnk 
State  againat  Hosmershowt  not  longer  be 
followed.  ■ 

This  brings  ns  to  tbe  conclusion  that  there  are 
no  reverdUe  errors  in  the  record  In  this  cauae, 
and  thejndgmnU  efthe  OrimiruU  Oottrt  it  ae- 
cor^ngiif  afhrmtd. 

Thoaaa*.  J.,  concurs;  lI»cfiHrl«B«»  Jl, 
not  sitting. 


FENHBTLTANIA  SUPKEHB  COURT. 


tONBSEE  FOKK  lUPROTBMBNT  CO. 

fL 

Jaraea  XVE8,  Appi, 
t  Pa.  } 

1.  A  — eoaJ  booA  f>  not  reqolrad  trim 
•  gorporattoa  caynlaad  under  tibe 
AeCof 1888Airth»iai|HoreiBentaf  tfaenavi. 


gatkm  of  a  stream,  wtilob  has  failed  to  a«rree 
with  abUttinir  ptopertr  owners  as  to  payment  of 
dsmaees,  before  It  can  exercise  Its  rranchtsra.  If 
tt  has  given  tbe  one  preeoribod  hj  seotlou  A  of 
that  Act,  atttaouirh  ■eotion  i  provtdce  ttiat  in  cnm 
of  failure  to  a«ree  as  to  damages  they  eliaU  be 
aaMesecl  UDder  Act  1874.  B  41.  which  requires  the 
tender  of  a  bond  to  tlie  parson  claiming  damages. 

8.'  Thm  riglil  to  e»earet>e  4  eorpnrato 
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'>(|hnmUse  and  collect  toll*  under  a  ofasr- 

\  i^tgS^fire<i  uikU-v  the  Alt  ot  1888  for  improrlDg' 
^MrMflffaUoa  of  b  Btreaia  cannot  be  defeated 

,  V««fenylDff  the  neoenlty  of  the  ftraochlae  or 
''quenfDniDKtbe  decree  of  perteotlOD  hi  ttie  Im- 
'  proVemenu  mode  by  the  company. 

S.  Tbe  reajKMiableneM   of  ttw  toUs 

'«bar«ed  brR«ontpat^ortruilzcd  under  the  Act 
^  of  im  CM  mptptfBit  am  navliratton  of  a  stream. 

' '  wam*  bavMi^oiMtf  to  loiv  ag  tbey  are  nthtn 

4.  A  jMdg— twin  not  be  revewwd  tor 
the  error  of  the  court  In  directing:  a. 
verdict  for  plalntifr  wben  the  case  should  have 
been  submitted  to  tbe  Jury  because  tbe  risbt  ot 
recovory  depended  on  oral  tosUmony.  where  no 
intemt  of  defendant  would  be  subBsrved  hp  »- 
rersal.  If  the  aSBlinineou  of  error  do  not  oontata 
tbe  language  of  the  court  in  tt^idem  v^MSi  and 
the  question  Is  not  ai^uod  for  appellant. 

(October  8. 1»1.) 

APPEAL  by  defendaot  from  a  judgment  of 
tbe  Court  of  Common  Pleas  for  Potter 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  tolls  for  logs  floated  on  the 
Genesee  Fork  ot  Pine  Creefe.  Affirmed. 

At  the  trial  defeodant  objected  to  eridenoe 
that  he  bad  floated  logs  on  the  stream  by  tbe 
aid  of  plaintiff's  ImprovemeDtB  on  the  groand 
tbnt  plaintiff  had  no  rijriits  In  the  stream  be- 
cause It  had  oot  filed  the  bonds  lequlred  by 
statute.  Tbe  objection  was  overruled,  and  the 
evidence  admitted,  [lat  assignment  of  error.] 
Defendant  attempted  to  show  that  there  was 
•uffldent  water  In  tbe  stream  to  run  out  bis 
logs  without  tbe  asststance  of  any  of  defend- 
ant's improvements;  that  tbe  stream  was  In  no 
better  condition  for  mnnlng  logs  after,  than  it 
was  before,  plaintiff's  alleged  improvements; 
that  there  bad  been  oomatcrial  improvement 
in  the  navigability  of  the  stream;  and  that  the 
ImproremeDta  did  not  obviate  the  necessity  of 
assistance  from  the  banks  in  running  the  logs; 
all  of  which  was  objected  to  and  excluded. 
[3d.  8d,  4tb,  6tb,  assignments  of  error.] 

He  attempted  further  to  show  that  ten  cents 
per  thousand  feet  was  not  a  reasonable  toll, 
and  that  no  improvements  bad  been  made 
which  would  authorize  the  collection  of  any 
toll ;  all  of  which  was  objected  to  and  excluded. 
[6th  and  7th  assignments  of  error.] 

The  court  charged  tbe  jury  that  what  was  a 
xeasonable  charge  per  thousand  feet  was  not 
for  the  court  or  Jury  to  fix.  bnt  for  tbe  Com- 
pany itself,  (he  law  sfm^dy  fixing  a  maximum 
beyond  which  they  cannot  go.  [8th  assign- 
ment of  error,  j 

The  court  mstructed  the  jury  to  find  for 
plaintiff  tbe  full  amount  cliarged.  [9th  assign- 
ment of  NTOr.] 

The  tenth  assignment  of  error  questiooed 
the  constitutionality  of  the  Act  of  1^. 
Further  facts  appear  in  the  opinion. 
Mtatra.  Mmm  ft  Ormerod*  for  appellant: 
The  plaintiff  was  a  trespasser  upon  tbe  de- 
fendanL    It  was  attempting  to  exercise  a  right 
it  bad  never  obtained,  not  baviog  made  com- 
pensation to  the  defendant,  who  was  a  riparian 
owner,  nor  tendered  security. 

Lmrd  v.  MeadvitU  Water  Ot.  8  L.  R.  A.  803, 
185  Pa.  181. 

It  cannot  be  said  that  there  was  an  Implied 
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contract  on  tbe  pert  of  Ivw  tn  pay  when  be 
rolled  his  logs  iDto  the  sireanL  It  was  a  Bata- 
ral  highway  which  he  had  used  for  that  pur- 
pose for  more  than  twenty-one  years,  it  was 
the  only  way  of  getting  bis  logs  to  mariwt, 
and  tbe  same  reasoning  would  not  apply  to  bin 
use  of  the  stream,  that  might  apjHy  to  the  use 
of  an  artificial  highway  such  as  a  railroad  or  n 
turnpike  road. 

Ininew.  Luntbermet^*  Bani-^WatU  &  S. 
190,  and  v.  WaUxr,  40  Pa.  lOT,  do  not 
rule  this  case. 

The  franchise  to  xwlled  tolls  did  not  vest 
with  tbe  granting  of  the  charter.  Tbe  law 
contemidates  tbe  making-  of  iraprovementa 
before  the  imposIUoo  of  tolls,  and  tbe  fran- 
chise to  oolkct  tolls  did  not  Uke  effect  until 
the  improvements  were  made.  Toils  weie 
permitted  by  the  J>gi8lature  In  ooosideratioo 
of  making  improvements,  not  af  makiag  an 
application  for  a  charter. 

Carman  v.  Clarion  Bioer  iftw.  Ot.  81*  Ja. 
418. 

An  interivetatlon  of  this  law  whlcb  will  per- 
mit a  corporation  to  blaoket  a  stream  by  pur- 
obasing  a  charter  and  passing  a  resolution  to 
diarge  tolls,  is  in  conflict  with  tbe  rule  whlcb 
requires  a  construction  of  a  charter  against  tbe 
corporation  and  in  favor  of  tbe  public. 

The  Legislature  oertatoly  never  intaoded  to 
allow  a  corporation  to  appropri^  a  public 
highway,  iraless  for  tbe  pubnc  benefit.  It 
could  oot  be  for  tbe  public  benefit  unless  ther 
Improved  its  use,  and  an  attempt  to  collect  tolls 
before  tbey  had  done  something  to  benefit  Ibe 
public  would  be  an  imposition  and  fraad  upon 
the  public  which  tbe  law  will  not  permit. 

Seranlon  ie.L.dH.Of»  App.  1  L.a  A.  885, 
133  Pa.  174,  175. 

Tbe  rights  and  powers  of  a  corporation  can 
be  inquired  into  by  tbe  coarts  under  tbe  Act 
of  1871.  p.  1860. 

MeCandUa^i  App.  70  Pa.  216;  Wetter»Pmn- 
tyleania  B.  Q^t  App.  104  Pa.  406. 

There  Is  nothing  In  tbe  Act  which  gives  tbe 
plaintiff  exclusive  control  of  tbe  stream.  The 
Legislature  evidently  intended  to  limit  the 
rights  of  the  corporation  to  the  control  of  its 
improvemenlB.  All  persons  shall  have  the 
right  to  have  their  logs  floated  with  Ibe  aid 
of  these  improvementa,  subject  to  the  payment 
of  tolls.  Exclusive  rights  of  corporations  are 
not  favored. 

Beranton,  JB.  L.  AH^  (V«  App.  mpra;  Fraa- 
port  Water  Wonb  Cb.  v.  Prager,  189  Pa.  005; 
Shneraonr.  Com.  108  Pa.  Ill;  Act  of  1887,  Pa. 
Laws  813,  g  8. 

Ten  cents  is  tbe  maximum  figure  for  twenty 
miles.  Ten  cents  is  tbe  amount  charged  Ives 
for  floating  bis  logs  one  and  a  half  miles  from 
the  mouth  of  the  stream.  While  tbe  discretion 
of  aotrporation.  If  exercised  reasonably,  can- 
not be  inquired  into  in  a  suit  at  law,  stilt 
when  that  discretion  is  misused  or  abused  It 
may  be  ledreseed  or  restrained  in  a  suit  at  law. 

hnnsylvania  B.  Co'»  App.  138  Ri.  521-533; 
Com.  V.  EHe  A  A.  E.  B.  Co.  27  Pa.  889;  Park^e 
App.  64  Pa.  187;  Struthertr.  Dunkirk,  W.  *  P. 
B.  Co.  87  Pa.  382-286;  CloTkev.  Birmingham  A 
P.  Bridge  Co.  41  Pa.  180. 

Jfwrrt.  U.  F.  Blliott  and  Donutn  * 
Peekf  for  appellee: 

Our  right  to  collect  tolU.  waa  a  fniwbise. 
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cooUined  witlioat  My  llmitattOD  !■  oov  rhar- 
ter,  Bod  the  defeodanl  cannot,  in  ttaU  eollalera] 
proceodiDg,  Uumire  into  this  rrsBChiw  to  take 
lolls,  aoil  take  awajor  ftcfslt  this  fnachiw^ 
Uie  corpoiatioD. 

SWood,  BaiIw»Law,g8t7:/m>«v.  Lum^ 
larmn'*  Bank^  8  WotU  &  S.  190;  Murphy  r. 
SeAu^Ikill  County  Famtrg  Sank,  30  Pa.  41S, 
418;  Duer-v.  WaUeer.AO  Pa.  167:  CItmUmd  <£ 
P.  Ji  Co.  T.  .^wr,  66  Pa.  825,  835;  fiantkam 
V.  Delaaan  d  H.  Canal  Oo.  61  Pa.  36S,  371; 
Bennett*  Branch  Imp.  Go's  App.  65  Pa.  242; 
251;  fJrmU  v.  Benr^  OtagOoal  0».  80  Pa.  906; 
Building  d  L.  Aw.  V.  Ftnner,  18  PWla.  107; 
80  Legal  Int.  134. 

The  Act  of  June  19,  1871,  does  not  apply  to 
this  case,  for  tbat  Act  only  authorizes  a  private 
citizen  by  bill  in  equity  or  other  proceedings 
ID  acGorasDce  vitb  said  Act,  to  tnveatigate 
ioto  eausea  of  forfeiture,  which  may  ai^ear 
frmn  the  llmitatioiis  of  llie  diarter  of  the  cor- 
pora tioo. 

Western  PenntplvaHia  R  Ctft  App.  104  Pa. 
290. 

The  stream  was  a  public  highway  ior  the 
floating  of  logs.  * 

Bardajt  S.  Co.  v.  Ingham,  86  Pa.  194,  201, 
202;  Ji^r  T.  Phaiim,  97  N.  Y.  486;  Brig 
"  Cttg  itT  ErU  "  T.  <kuKfiM,  27  Mieb.  479;  Of- 
aon  V.  MerriU,  42  Wis.  m 

Then,  what  property  of  tLe  defendant  therein 
did  the  oorporatioD  take? 

Bennetta  Branch  hnp.  Co'i  App.  mipra. 

Evidence  that  the  improvements  we  bad 
made  were  not  beneficial  to  the  navigation  of 
the  Btmm  for  floalinE  lags,  dtfaer  generHtly, 
or  so  far  as  the  defenuM  was  cottconed,  was 
rightly  excluded. 

IfUd. 

Within  the  maximum  limits  fixed  by  the 
•tatate,  "  tbe  amount  of  tolls  Ibe  corporation 
or  its  proper  officers  may  require,"  "is  to  be 
legulaled  qy  the  discretion  of  tlie  corporation, 
exerdsed  tbroufEh  its  proper  f^cersi" 

GumderUtnd  VaUeg  B.  Go's  App.  62*Ps.  329; 
StrutJter$  v.  Dunkirk.  W.  A  P.  B.  Co.  87  Pa. 
282;  Penntghaaia  B.  C&»  App.  128  Pa.  009: 
P^k^t  App.  64  Pa.  187;  Oarke  v.  Btrmina- 
ham  <t  P.  Bridge  Oo.  41  Pa.  147. 

OrMB,  delivered  the  opfnion-  of  the 
oouri: 

After  the  trial  oC  this  case  tbe  bond  given  by 
tbe  appellees  in  the  coorae  of  their  orgauizatioti 
proceeding  under  the  5th  section  of  tbe  Actof 
18SS  was  foimd.  Tbe  ooodition  of  tbe  bond  is 
in  exact  coiif<niiiit7y  with  tbe  requirement  of 
the  &lb  aectioD.  it  was  duly  approved  by  tbe 
oomton  Mardi  32, 1888,  and  was  tbei<«forfts 
foil  oompHmee  with  the  statutory  requirement 
in  that  r^Hrd.  It  is  still  cootended,  however, 
that  tbe  plaintiff  was  obHged  to  file  anotber 
bood  under  tlie  4tb  section  of  the  Act,  before 
il  CO  old  exercise  its  corporate  franchise.  While 
we  do  not  consider  that  tbe  defendant  Is  en- 
titled to  rvise  this  qttestioo  in  the  present  coV 
lateral  proceeding,  an  enmioatlon  of  tiie  4tb 
sectioD  Batiafies  us  that  there  was  no  necMsfly 
for  tbe  giving  of  any  other  bond  than  tbe  one 
requirea  by  toe  6tb  seclion.  Tbe  4tb  section 
merely  provides  a  method  of  proceeding  for 
(Ik  asMssment  of  damages  sustained  by  the 
owners  of  dams  ud  htnd  along  the  streams, 
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and  simply  directs  ^hat  'when  the  Company 
and  tbe  owner 'CODDot  agrra  as  lo  tbe  damn^^ 
tbe  asspswnent  shall  be  made  under  (be  forty- 
first  seclion  of  tbe  Act  of  1874  to  wbich  the 
Act  of  1883  is  a  BUpplemont.  Upon  recuiTiog 
to  that  sectiOD  we  find  that  it  contains  an  elab- 
orate provision  for  tbe  assessment  of  damages 
by  the  appointment  of  viewers  whose  procoed- 
it^  are  prescribed  in  about  the  uaual  manner 
in  wbich  views  for  such  piirposeB  are  con- 
ducted. The  section  contsins  a  further  pro- 
vision that  when  the  parties  cannot  sgi'ce  upon 
the  amount  of  the  damages  to  be  paid,  the  cor- 
poration ^all  tender  a  bood  to  tbe  party 
claiming  damages,  with  condition  thnt  tbe  cor- 
poration will  pay  such  amount  of  damages  as 
the  party  shall  be  entitled  to  receive  after  tbe 
same  shall  have  been  agreed  upon  by  tbe  par- 
ties, or  assessed  in  tbe  manner  provided  for  iu 
the  Act  It  Is  plain  that  the  duty  to  tender 
diis  bond  arises  as  a  part  of  the  proceedings 
for  tbe  assessment  oi  damages  in  the  ca^^es 
covered  by  the  Act  of  1874.  Had  the  Act  of 
1888  contained  no  other  provision  for  the  giv- 
ing of  a  bond  than  is  contained  in  tbe  Act  of 
1874  it  would  have  been  necessary  for  the 
plaintiff  to  have  gtven  tbe  bond  required  by 
that  Act.  But  the  Act  of  1888  does  contain  a 
specific  proTi^b  for  tlie  ^vfng  of  a  bond  in 
its  6th  section.  Tbe  cm^ttion  of  tbe  bood 
there  required  to  be  given  is  for  the  indenini- 
flcatlon  of  all  and  every  person  whose  prop- 
erty may  be  Injured  1^  reason  of  tbe  construe-' 
Hon  and  operation  of  the  improvements  of  the 
conxiratlon:  As  this  language  is  broad  enotigfa 
to  Include  ell  owners  of  mms  and  lands  on  ute 
streams  in  question  ft  is  manifest  that  ft  h 
ample  to  confer  every  remedy  afforded  by  tbe 
bond  required  by  the  forty-first  section  of  tbe 
Act  of  1874.  Tbe  giving  ot  such  a  bond 
therefore!  is  entirely  unnecessary  ivhen  the 
bond  required  by  the  fifdi  section  of  tbe  Act 
of  1883  has  been  given.  The  first  ass^ment 
of  error  is  not  sustained. 

The  questions  raised  iry  tbe  second,  third, 
fourth  and  fifth  aselgumeDtB  relate  to  matters 
which  must  bo  considered  as  havlne  been 
settled  wbeo  tbe  corporate  frftncbise  was  ac- 

Sinired.  Tbe  right  to  appropriate  the  stream 
or  the  poTpose  of  floaring  logs  upon  it  was 
conferred  by  the  Act  of  1888.  under  which 
the  plaintiff  was  organized.  It  could  not  be 
tolerated  that  the  ngbt  to  exercise  tbe  frftn- 
cbise and  collect  tbe  tolls  allowed  by  the  Act, 
should  be  defeated  by  objections  whicb  deny 
the  necessity  of  tbe  franchise,  or  call  In  ques- 
tion the  degree  of  perfection  in  tbe  improve- 
ments made  by  tbe  Company.  Although  it 
might  b«  poSfflble  for  an  owner  to  float  bis 
loifs  upon  tbe  natural  state  of  tbe  water  and 
wttbnut  assistance  from  the  dams,  at  times, 
that  is  no  reason  why  the  Company  may  not 
daim  the  fruits  of  its  franchise.  Andao  also 
as  to  its  right  to  Collect  toll8,whlch  is  cslleil  In 
qnestion  under  the  sixth  and  seventh  assign- 
ments. So  long  as  tbe  Company  keeps  within 
tbe  discretionary  h'mit  fixed  oy  Ibe  Statute,  its 
right  to  collect  tbe  tolls  cannot  be  defeated, 
nor  itfi  discretion  to  fix  tbe  amount  questlonett. 
All  of  this  was  decided  in  tbe  cases  of  Boffle  v. 
PhilaOdphia  <fe  Reading  B.  Co.  U  Pa.  .310, 
and  Cumberland  Vallej/  B.  CV«  App.  62  Pa. 
218.   In  Uie  latter  case  Thompson,      J.,  said: 
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"Tbe  compBoy  hu  therefore  tbe  clear  warrant 
of  tbe  charter  for  demaodiDg  4he  anregale  of 
the  Bums,  viz.1  aevea  ceata  per  mfle  per  ton 
for  private  freight  in  their  own  care  on  Aar 
own  road.  Within  this  limit  no  court  can  in- 
terfere with  them.  This  is  settled  by  the 
charter  and  tbe  decision  la  the  case  of  A«Ie 
T.  PAiladdlphta  A  Beading  H.  0».,  supra.  The 
master  finds  that  the  CMDpuy  has  not  b»n- 
sceoded  Ibis  limit  and  die  court,  very  properly 
coDciirriog  with  the  master,  dismissed  this  por- 
tion of  tbe  bill." 

In  tbe  case  of  Parkas  App.,  04  Pa.  187,  we 
held  that  the  court  baa  no  ri^bt  to  interfere 
with  a  company's  location  of  its  road,  on  tbe 
score  of  reference,  within  tbe  limits  of  its 
charter.  In  the  case  of  ^rvt^n  v,  Dunkirk, 
W.  <e  P.  R.  Co.,  87  Pa.  882,  the  preeent  chief 
justice  said:  "There  is  only  one  question  re- 
maining in  the  case  and  that  is,  whether  the 
court  telow  should  have  received  evidence  to 
show  that  the  company  might  bAve  located  its 
road  upon  another  ronte  and  thus  have  avoided 
laying  the  track  upon  High  Street.  We  are 
clearly  of  opiaioo  that  the  learned  judge  was 
right  ID  excluding  evidence  of  this  character, 
and  also  in  bis  ana  were  to  the  points,  in  which  tbe 
same  quiiption  was  presented.  Tbe  discretion 
of  the  company  in  locatiog  its  road  cannot  be 
reviewed  in  this  manner.  Tbe  location  was 
made  in  the  exercise  of  an  undoubted  power. 
Itwassaldin  Ainfcv'*  Jlf!p.,MFa.l87:  "Nei- 
ther tbe  court  below  nw  this  court  has  any 
right  to  Interfeie  with  the  location  made  by 
the  company  on  tbe  score  of  preference,  if  any 
be  felt.  The  oa\y  question  is  whether  it  baa 
or  has  not  exceeded  a  discretion  on  the  sub- 
ject, apparent  on  the  face  of  the  Act  of  incor- 
poration." 

In  tbe  case  of  Bennett't  BrattA  2mp.  Oo't 
App.,  6S  Pa.  ^2,  In  which  the  company  waa 
autnorized  to  clear  out,  improve  and  use  Ben- 
nett's Branch,  to  use  dams  erected  and  erect 
new  dams,  and  to  use  all  of  said  dams  and  the 
waters  of  the  said  stream,  in  tbe  floating  of  saw- 
logs  down  the  same,  Thompson,  C».  J.^  in 
delivering  the  opinion,  said:  "The  compuiy. 
having  authority  by  law  to  improve  tbestream 
in  the  manner  prescribed  for  Uie  oonslderatioa 
of  taking  toil  on  the  lumber  and  logs  floated 
thereon,  would  not  lose  its  franchises,  because 
the  Improvemeot  was  in  fact  not  beneflcial, 
there  being  no  auch  condition  prescribed.  Tbe 
Legislature  determined  that  quesUon  in  grant- 
ing the  charter  and  all  the  franchises  granted 
will  remain,  in  the  ahaence  of  any  limitatioD, 
until  taken  away  by  some  direct  action  for  that 
purpose,  legislative  or  judicial.  .  .  >  Tbe 
right  to  impose  tolls  as  a  consideration  for  the 
completion  of  an  enterprise  intended  to  bene- 
fit tbe  public  is  a  right  of  government.  It  is 
conceded  to  tbe  promoters,  as  a  compensation 
fpr  tbe  benefit.  In  contempUlionof  law,  which 
every  individual  receives  for  an  improved 
mode  of  transit  of  person  or  property.  ludi- 
Tidnal  complaints  avail  nothing  against  tbe 
right.  These  individual  inconveniences  must 
yteld  to  the  wants  of  the  whole  public.  In 


Sd^bdoe  Covbt.  Oct., 

most  of  these  cases  of  tm  proved  navigation, 
1^  companies,  or  the  State,  tf  not  all,  faidlTidn- 

have  always  been  foond  wiM>  woidd  ctirfm 
to  be  as  well  off  without  each  Improvements 
as  with  them,  and  yet  they  are  obliged  to  pass 
over  tbcm  with  their  property,  ana  pay  tolls. 
There  Is  no  reason  in  this  fbr  impeaching  the 
validity  of  tbe  law.  This  results  from  the  ac- 
ddeocy  of  locttioa  and  of  this  nobody  la  to 
bkme  Dut  tbe  owner,  and  he  must  auraoh  to 
all  legal  consequences  Incident  thereto."  The 
consideration  so  well  expressed  in  the  forego- 
ing opinion  practically  disposes  of  all  the  ques- 
tions arising  upcm  tbe  rejected  offers  of  testi- 
mony covered  by  the  several  aasigsmenta  of 
error  now  under  dlscnaHkm,  including  the 
question  of  the  reasonabtetess  of  the  tolls 
charged  for  tbe  logs  floated  in  1888.  Theon^ 
question  discussedby  counsel  for  tbe  appellant 
MoAtt  the  eighth  assignment  of  error  is  the 
correctness  of  tbe  instruction  that  Uflitber  tbe 
court  nor  the  jury  had  the  right  to  determine 
wtiat  was  a  reasonable  charge  per  thousand 
feet  so  long  as  the  Company  kept  within  the 
maximum  price  fixed  by  Um  Stirtute.  As  we 
have  alreat^  held  Uiat  uis  la  a  aubject  within 
the  discretion  of  the  Company,  we  think  there 
was  no  error  in  this  portion  of  the  charge.  We 
are  l)ound  to  consider  that  aolong  as  the  charge 
did  not  exceed  ten  cents  per  thousand  it  was 
reasonable  within  the  contemplation  of  the 
law.  The  ninth  asElgsBKnt  of  error,  as  it  ia 
pressed  upou  our  attention,  rates  no  other 
question  than  the  one  covered  by  the  eighth 
assigoment.  The  full  amount  charged  was 
ten  oents  per  thousand  upon  tbe  number  of 
feet  of  logs  floated  as  stated  In  the  testimony, 
and  it  Is  not  claimed  that  there  was  any  error 
in  the  court's  stamnent  of  tbe  quantity.  It  la 
tine  that  the  oourt  did  cHnet  a  verdfot  abso- 
Intdy  In  favor  of  the  plaintiff  altbotigfa  the 
right  qX.  recovery  depended  upon  orkl  testi- 
mony. This  oroinarily  wtMldbe  oror,  as  it 
includes  substantiaily  an  instruction  that  the 
jury  must  believe  the  plaintiff's  witnesses  and 
thai  is  a  subject  over  which  the  jury  has  ex- 
clusive control.  Tb«  ninth  asdgnment  b  in 
violation  of  our  rule  of  court  as  ft  does  not  con- 
tain the  language  of  the  coMriintoHdem  ^riia. 
Expressed  as  it  Is.  and  discussed  as  it  Is.  it 
complains  only  of  the  amount  charged  and  not 
of  tbe  direction  to  find  for  the  plaintiff.  Wera 
we  at  liberty  to  reverse  for  the  technical  error 
of  tbe  charge  in  this  respect,  we  do  not  think 
any  interest  of  the  defendant  would  be  sub- 
served by  onr  doing  so.  We  prefer  to  say, 
thf>refore,  that  we  disr^rd  this  feature  of  the 
assignment  because  it  is  not  propaly  expressed, 
nor  is  the  question  ilsdf  anywhere  discussed  in 
the  argument  for  tbe  appellant.  There  ia  no 
force  ui  the  tenth  as^gnment  as  the  Act  of 
1888  is  not  an  amendment  to  the  Act  of  1879. 
but  to  the  Act  of  1874^  ana  the  Muended  eeo- 
tion  of  that  Act  la  correctly  re-enacted  in  tiie 
Act  of  1888.  Moreover,  this  point  was  not 
made  in  the  court  below  and  no  exoeptioi^K 
tbe  record  mises  the  question. 

Judgmmi  affnMd.  , 
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President,  Uanagen  A  COMPANY  FOR 
KRECTlMa  «  BRIDGE  over  the  Juotate 
■tiver  AT  ot  near  the  Villue  of  MIF- 
rUN,  in  the  Coonly  of  Mifflin  (now 
Juniata). 

«. 

COUIfTY  OF  JUNIATA,  Appt. 


t. 


.Al.. 


1.  In  »  proceedlB|F  to  datanalB*  the 
eowpeaaatlon  tobemadeto  tbeownenot  a 
to)l-twli]«e  irfaioli  has  beea  taken  bjtbeoouatr, 
witnesses  should  be  queeUoned  M  to  the  value 
and  not  the  cost  of  Um  bridge. 

%.  TlMCOBtof repaJrsnponatoUbrld^ 
whldi  hM  been  takeo  by  a  ooantr  oaanot  be 
ooDiMenil  In  detamtnlng  the  oompenMOloo 
vhlcb  must  be  paid  to  the  owners  because  of  suoh 
taUng. 

S.  Beturaa  of  tbe  ▼aloe  of  Ita  eapitaJ 
■toclE»oiade  bj  a  toll-bridge  eocopany  to  the  state 
auditor  aa  required  by  law.  Is  competent  evidence 
opOD  tbe  questtoo  of  wioh  value  In  a  proceeding 
to  determine  the  oompenMtlon  to  be  made  to  the 
eoinpanr  fw  tbe  taUng  of  tlw  brU^  hf  tbe 

OOQO^. 

4.  For  whAt  atun  the  county  eonld  h»we 
erected  m  new  Iwidge  h  immaterial  In  a 
proeeedtng  to  detenntae  lAat  oompenaitlon  It 
mint  make  to  tbe  ownen  of  a  toll  brUgo  vbkAi  It 
hu  taken  lor  tbe  me  of  the  pubUo. 

(October  5.  ISO.) 

APPEAL  bj  defendant  from  r  judgment  of 
the  Court  oftOwimon  Pleu  for  Ulfflin 


County^  fixing  tbe  oompababtlon  to  be  made 
to  plaintiff  becansBof  the  taking  ol  iU  toll- 
bridge  by  the  county.  Beveraed. 

The  case  1«  suffidenUv  atated  In  the  opinion. 

MeuTt.  iUfred  4,  Patterson  and  O.W. 
Woode,  for  Appellant: 

The  certified  copies  of  the  returns  Bukle  by 
the  Bridge  Company  of  tbe  value  of  their  cap- 
ital stock,  to  (he  an^tor  general  wm  oompe- 
tent  evidence. 

These  returns  were  made  onder  oath,  and 
tfaeir  •object  was  to  ascertain  the  vaXm  and 
worth  dc  tbe  stook  for  the  pnrpoeea  of  tu< 
ation. 

See  Lgpeh  v.  Lindy,  83  Ge.  676;  B&nken- 
dorffv.  Tat/tor,  29  U.  8.  4  Pet.  849,  7  L.  ed. 
882;  BtaU  v.  Oorftam,  65  Me.  S70;  GlarlU  v. 
Dougan,  IS  Pa.  87. 

The  declarations  of  thesecretaiy  and  treasnr* 
er  of  tiiis  Company,  nude  under  ^  law,  and 
under  the  drcumstanoes  trf  tfala  onae,  and  «b- 
Joined  upon  them,  were  within  the  eenpe  of 
their  auUiority  and  woe  taiadteg  utm  tbe 
oompany. 

MagiU  v.  Kaufman,  4  Serg.  &  R  817;  ToU 
Bridfft  V,  BetnBorth,  80  Coon.  S80;  La  8alU 
Oomiy  V.  aimmont,  10  UL  816;  Covington.  A 
L.  B.  Off.  V.  ^iffUt,  16  a  Hod.  687;  »  Wharton, 
Bv.  §  1078. 

A  wriUeo  admissloo  by  a  party,  if  published 
by  him,  la  strong  evidence  against  him  or  thoae 
claimiBg  under  him. 

S  Wharton,  Ev.  g  1128. 

The  dwdaratloDS  and  adrnfaslons  of  the  real 
party  in  interest,  though  his  name  does  not  ap- 
pear u  the  paitr  «r  necffd, .  en  competent 


KonL-AfffM  of  emimnt  Oomatn. 

Tbe  rlgbt  of  eminent  domain  or  Inherent  sov- 
ereign power  gives  to  ^e  Legtdatnre  the  control 
of  private  property  for  public  uaea  and  tot  pabllo 
nses  only.  Memphis  Freight  Co.  v.  Blenphts,  4 
Ooldw.  «B;  Coster  v.  "Bde  Water  Co.  18  N.  J.  Eq, 
tti  Townsend  v.  Morris  Canal  St  SBcg.  Co.  A  Traas. 
App.  STtt  Tarlok  V.  Smith.  B  Paige,  187,'8  L.  ed.  069. 

It  mnstrsfltwfth  tbe  wisdom  of  tbe  IiOKlSlature 
to  detnailne  whether  Uie  benefit  to  the  puUio  wHl 
be  of  sulSoient  Importance  to  render  Iterpedlrait 
fortbem  to  exercise  the  rlgbt  of  eminent  domain. 
Ttytor  V.  Porter,  1  Hill,  ISU  Slngley  T.  Boston.  100 
Hms.  SG^  Bt.  Louis  Oountr  CL  v.  OrlswoU,  88  Ho. 
M:  Ooater  v.  "fide  Water  Co.  18  N.  J.  Eq.  9t;  Beekf- 
man  v.  Saratoga  h  &.R.  Co.  SPalge,  7S,  S  I*  ed.  eS. 

A  statute  is  unconstitutional  and  void  which 
attthorlaea  tbe  truisfw  of  one  man^  property  to 
ti^ff^  witbont  tbe  consent  of  tbe  owner  altbongb 
eoopeosation  h  mada  Bmburyv.  Oonner.SM.ir, 
SIT.  St  Am.  Deo.  SSS;  Bay  v.  Cohoee  Oo.  3  Barb.  47; 
Bkwdfrood  V.  Mohawk  h  H.  B.  B.  Co,  18  Wend. », 
Tartar  v.  Ptwtsr,  4  Hill,  147;  Be  John  ft  Cherry  Sta. 
ItWenAflA  WOUinon v. Leiiind,  87  V.  8.  t  Feb 
W,7lAed.SSa. 

Tbe  legislative  department  of  the  govenuneot 
cannot  devest  a  dUaen  of  a  lawfully  acquired  right 
or  tttletto  property;  and  tbe  maxlni.  nemo  potent 
M/ore  eonMUum  mam  in  aUertm  fnfuriam,  is  a 
principle  of  the  common  as  well  as  the  olvll  law, 
and  tsappUoaUe.  In* free  government,  as  wall  to 
tbe  government  nS  to  individuals.  Oockecy  v.  Mc- 
Dowell. 40  Ala.  4St. 

There  are  certain  vital  principles  In  our  free  xe- 
pnbUcan  govern  menta,  which  will  determine  and 
overrule  an  apparent  and  flagrant  abuse  of  legis- 
lative power,  as  to  authorize  manifest  injustloe  by 
posltlTe  law;  or  to  take  away  that  seourl^  of  per- 
sooal  liberty,  or  private  property,  for  the  proteo- 

ui^aA. 


tion  whereof  govenuneot  is  eetabllSbed.  Durkee 
V.  Jancevllle, 2ti Wis.  408,9  Am.Bep.S04;  Calderv* 
Bull,  8  U.  &  8  SaU.  387.  1. 1;.,  ed.  ftU;  Tletotaei-  V. 
Peck,  10  U.  a.  8  Cranoh,  lO,  8  L.  ed.  180;  Terrett  t. 
Taylor.  18  v.  8. 9  Cranoh,  BO,  8  Ih  ed.  KS.  See  note 
to  lAigan  V.  Stogdale  (lad.)  8  L  B.  A  68. 

CompenaatUm  must  bt  mods  to  the  mmer. 

The  qualification  of  the  right  of  eminent  domain, 
eziBting  by  the  general  law  of  European  nations 
and  the  oommon  law  of  Bngland.  that  compensa- 
tion should  be  made  for  private  property  taken  or 
sanifloed  for  puUlo  use,  has  In  tUs  ooohtry  been 
eatabUsbed  bcqrond  legMative  control  tiy  the  pro- 
visions of  the  Constitution  of  the  United  States  and 
the  ConsUtnUona  of  the  several  States.  PnmpeUy 
V.  Green  BajhK.  OBnalOo.80  CT.B.  18  WalL168,aO 
L.ed.G67. 

By  tbe  Conttltutlnn  of '  tbe  Mexican  State  of 
TamauUpas,  in  force  In  1891,  tbe  land  of  an  Indi- 
vidual could  not  be  deveeted  for  an  object  of  com- 
mon recognized  utility,  without  previous  oompen- 
aatton.  Brownsville  T.  Oavasoe,  100  0. 8. 188, »  L. 
ed.«4. 

The  owner  of  a  private  bridge  acroaj  which  a 
public  road  was  created  by  tbe  oounty  board  to 
enable  tbe  county  to  appropriate  the  bridge,  which 
la  thereafter  used  by  tbe  public,  is  entitled  to  com- 
pensation. BUineOoun^T.  Brewster  (MebJ  June 
80,1891. 

A  statute  which,  under  this  power,  repeals  an 
Act  of  Incorporation,  and  at  the  same  time  createa 
a  new  corporation  with  similar  powers,  is  not  in 
conflict  with  tbe  Constitntloh  at  the  United  Slate% 
if  it  provides  for  compensation  for  the  property  of 
the  oxttnot  oorpotation,  so  taken  by  the  new  one. 
Greenwood  v.  Union  Freight  IL  Co.  106  U.  &  18,  8S 
L.ed,9U.  Seemtteto  AllowajT.NaabTiUe(Tenn,> 
8L.B.  AU3. 
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erideooe  agaiut  bin,  tbe  law  giving  Urn  the 
ume  right*  aa  tbougb  be  were  ft  pwty  to  the 

record. 

1  Qrteul.  Bv.  g  180;  2  Starlde,  Et.  Met- 
catTaed.  40, 41;  Whartoa.  Bv.  g  1218. 

Mmn.  B.  F.  JiuiUb  and  A.  R«»d  for 
appeUeo. 

PuaoB.  6SI.  jr..  delivered  tbe  optokm  of 

tlie  court: 

It  was  beld  in  MonU;,  m  r#  Oounty  t.  Schuyl- 
kin  Bridge  Co.,  110  Pa.  54,  tbat  where  aVridse 
fa  taken  by  a  countj  for  public  use  under  the 
Act  of  May  8,  1876  (Pub.  Laws,  181),  tbe 
measure  of  damages  is  tbe  value  of  the  prop- 
erty to  the  owners,  not  to  the  county  taking 
it,  and  tbat  aocb  value  is  to  be  ascertained  not 
only  bv  the  coat  of  tbe  atructure,  bat  also  by 
tbe  vafne  of  it*  franchiaes.  Tbe  value  of  its 
francbiaes  depends  birgely  upon  its  earning 
capacity.  A  bridge,  as  was  observed  in  the 
case  cited,  is  a  peculiar  kind  of  property,  and 
seldom  has  a  market  value.  Tbe  value  of  its 
capital  stock  may,  and  generally  does,  indicate 
with  some  accoracy ,  the  value  of  Its  fraaebtaes. 
Hence  hi  an  action  against  a  county  fvr  taking 
a  bridge,  the  cost  or  value  of  tbe  atructure, 
tbe  amount  of  net  tolls,  and  tbe  market  value 
of  its  capital  stock,  are  all  elements  to  be  con- 
sidered in  ascertaining  tbe  value  of  tbe  bridge 
and  its  corporate  fran^ises.  No  one  of  these 
elements,  atanding  alone,  would  in  all  cases 
furolsh  a  test:  considered  together,  tbey  will 
geldon  fafl  to  lead  to  a  utlsfaetoiy  reault. 


Property  wMeft  awv  taken. 

The  riffht  of  erolDont  domain  dearly  ImpUee  the 
riflbtin  tbe  aoveretnrn  power  to  determlDe  the  tfme 
and  occaBlon,  and  as  to  what  partfculnr  property  ft 
may  be  exercised.  Heyward  v.  New  Torlr,  7  N.  T. 

335. 

All  private  rights  vested  under  tbe  government, 
Inoludf  Qjr  those  held  by  oltarter  or  other  contracts, 
are  Hubordlnate  to  the  power  of  emloeot  domain. 
West  Blver  Bridge  Co.  v.  Dix,  47  U.  S.  0  How.  607, 
lSL.ed.835. 

A  franchise  ffranted  t>y  a  Legielature  is  subject 
to  the  right 'of  eminent  domain,  Richmond.  F.  ft 
P.  R.  Co.  V.  Louisa  B.  Co.  H  0.  B.  18  How.  7L  H  L. 
ed.  66. 

Uke  all  other  property,  corporation  property  Is 
sabjeot  to  the  neoeoeltles  of  the  public;  and  not 
only  Its  property,  but  Ita  f  rancbleee.  when  Insepar- 
able, may  be  taken  for  public  use  on  compensation 
twins  made  therefor.  Rt  first  Street,  9  West  Hep. 
8;3.«6Mloh.«: 

,  Any  of  tta  property  not  actually  in  use,  or  abso- 
lutely necessary  for  tbe  enjoyment  of  the  fran- 
chise. Is  subject  to  condemnation  for  other  pur- 
poses, the  same  as  the  property  of  an  individual. 
ma.;  West  Hirer  Bridge  Co.  v.Dlx,  47  U.8.S  HOw. 
548,  l£  L.  ed.  SBO;  Poiree  t.  Sometvwortfa,  10  N.  H. 
S70:  nscataqoa  Dridge  v.  New  Hampshire  Bridge, 
7  N.  H.  85.  88;  Charles  River  Bridge  v.  Warren 
Bridge,  86  D.  S.  11  Pet.  SSB,  S4l, »  L.  ed.  781;  Bona- 
parte V.  Ohmden  Ar  A.  R.  CcL  Baldw.  C  C.  SOB; 
Tackaboe  Oanal  Co.  v.  Tuckahoe  ft  J.  B.  R.  Co,  11 
Leigh,  «:  Enfield  Toll  Bridge  CO.  v.  Hartford  ft  N. 
H.  K.  Co.  17  Conn.  40;  Armlngton  v.  Bamet,  16  Vt. 
745;  LcziDffton  ft  O.  R.  Co.  v.  Appl^te,  8  Dana. 

m. 

Vet  property  taken  by  one  corporation  for  a 

ptibtic  tise  cantiot  be  taken  by  anofter  corporation, 
■without  BTi  express  grant  or  by  necessary  Implica- 
tion. Htgtac  by  impUeatloa  dm  arise  only  from  ab- 


SCPBBMS  CoujtT.  Oct., 

The  first  three  aasifmiaeBts  may  be  consid- 
ered together.  The  whoiafl,  L.  O.  Brown,  was 
asked  as  to  the  value  of  tbe  bridge,  by  which 
I  uoderstand  to  be  meant  tbe  superstructure 
only.  This  was  objected  to  on  tbe  ground 
tbat  Brown,  having  contracted  for  the  erection 
of  tbe  bridge,  should  have  been  asked  as  to 
tbe  contract  price.  We  do  not  think  tbis  ob- 
jection well  taken.  Tbe  true  question  was  tbe 
value  of  tbe  bridge,  not  what  it  cost.  The 
coDtractor  may  have  taken  it  at  too  low  a  flff- 
ure,  or  the  owner  may  have  paid  loo  mucb; 
tbe  county  is  entitled  to  pay  for  it  at  Its  actual 
value  at  tbe  lime  of  taking. 

The  fourth  and  fifth  assignments  allege  tbnt 
the  court  below  erred  in  rejecting  evidence  in 
reference  to  tbe  ooetof  certain  repairs  to  the 
bridge.  Tbe  evidence  was  clearly  irrelevaut 
and  properly  rejected. 

Tbe  sixth  assignment  is  more  serious.  The 
defendant  olTered  a  oertlfled  copy  of  tbe  re- 
turn made  by  the  Bridge  Company  of  tbe  value 
of  its  capital  stock,  to  the  auditor  genera)  un- 
der oath,  from  tbe  year  1881  up  to  the  present 
time.  This  was  offered  for  tbe  purpose  of 
showing  the  value  of  the  capital  stock  us  made 
for  tbe  Company  under  oath  by  its  officers. 

The  capital  stock  represents  the  property 
and  francbif^es  of  the  corporation,  aud  afi  be- 
fore observed  is  on  element  to  ascerlnin  tbe 
dami^ea.  The  ptaiotiS  badgiveo  in  evidence, 
to  abow  tbe  value  of  the  capital  stock  or 
franchises,  the  receipts  from  toUs  for  1884. 
1885,  1836.- 1887.  \m.  1889.   It  was  clearly 


solute  neoeaslty,  such  as  that  without  It  the  grant 
would  be  defeated.  Pltt«burg  Junction  U.  Co'h 
App.  <Pa.>4  Cent.  I{ep.8SI:  GrorB  App.6  L.  K.  A, 
an.  U»  Pa.  821. 

A  bridge  tteld  by  an  incorporated  company  under 
a  otuTter  from  a  State  may  be  oondcmned  and 
talran'aa  pert  of  a  public  road,  under  the  laws  of 
that  State.  West  River  Bridge  Co.  v.  Dlz,  47  0. 8. 
SHow.B07.12L.ed.6as. 

Mcanurt  of  damagat  fur  tdU-bridge  taken. 

Tbe  principle  that  the  true  measure  of  damages 
for  property  taken  for  public  use  is  the  market 
value  of  the  property  at  the  time  of  tbe  tnking  docs 
not  apply  to  a  toll-bridge  company  w  hose  property 
is  taken  for  a  county  fcnrldge,  sucb  property  being 
of  a  peculiar  charaoter  and  having  no  market 
value.  Montgomerj-  County  v.  Sohuylklli  Bridge 
Co.  110  Pa.  M. 

The  damages  are  not  limited  to  tbe  cost  of  the 
oonstructlon  of  a  new  and  similar  bridge  at  tlie 
Ume  of  the  taUng.  but  include  the  value  of  tbe 
franchises  arising  from  the  Income  from  the  tolls. 
Ibid. 

In  arriving  at  the  value  of  the  franchises  It  Is 
proper  to  prove  the  receipts  of  the  company  for  a 
matter  of  Ave  years  before  the  taking,  but  not  to 
extend  the  Inquiry  back  fbrty  or  fifty  years  to  the 
nrgiinlzatlon  of  the  company.  Itrid. 

A  toll-bouse  and  canal  bridge  buQt  by  tbe  com- 
pany for  the  convenienoe  and  proper  use  of  the 
bridge,  are  properly  considered.  IMd. 

In  estimating  the  sum  to  be  paid,  the  franchise 
of  the  oorporatlon  to  collect  tolls  shall  not  be  con- 
sidered, but  thecourtln  Re  CondemoatioD of  Lock 
ft  Dam  170. 7,  48  Fhila.  W.  tilt.  M,  held  that,  as  the 
question  was  act'  free  from  doubt.  It  would  arreat 
the  proceeding,  but  wouM  overrule  ttteobjectSons, 
without  prejudice  to  respondent**  right  to  renew 
tiiem  Thereafter. 
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oompeMBt,  ttwrefore,  for  tbe  defendant  to 
wbxm  the  rtloe  ptaced  by  the  eothpMr  upon 
Ita  own  stock;  a  rahiatloD  nuule  upon  the  onfh 
of  Ha  offleers;  It  Is  do  abswer  (o  (his  to  eay 
that  tbe  return  was  made  by  tbe  offleen  and 
Krt  by  the  stoc^olders.  The  officers  were 
tin  duly  conidtnled  agents  or  repreaentatiree 
of  tbe  latter,  and  their  act  wa*  the  act  of  the 
corpora tioo  itself.  The  return  was  made  in 
puraoance  of  Vbt  Act  of  Assembly,  and  was 
tbe  official  act  of  Uie  corporatloa.  Hence  we 
Deed  not  discuss  tbe  cases  cited  as  to  tbe  power 
of  ao  agent  to  bind  bis  principal  br  bis  dec- 
laraiionB.  Tbey  are  not  lelerant.  wbile  this 
return  doea  not  conclude  tbe  Bridge  Company 
■poD  tbe  questios  of  value.  It  is  nevertheless 
competent  evidence  for  the  constderstion  of 
tlie  Jtuy,  and  is  moreover  important.  The 
differeoce  between  tbe  Terdict  and  the  valua- 
tioo  placed  upon  its  prc^perty  by  the  Company 
under  tbe  oath  of  its  officers  Is  so  f^ieat  as  to 
jnati^  tbe  suggestion  that  tbe  Tcrdlct  was  too 
nrge,  or  tbe  company  bas  underralaed  its 
pr^erty  to  escape  taxation. 

What  bas  been  said  covers  tbe  seventh  as- 
siiniment.  Tbe  eighth  asstgnment  i>  not  ans- 
tained.  It  was  not  r^vant  to  show  what  the 
county  could  have  erected  a  new  bridge  for, 
•t  this  or  some  other  pi^nt.  The  county  might 
have  erected  a  new  bridge,  but  it  preferred  to 
take  the  bridge  of  tbe  plaintiffs,  and  must  pay 
for  It  at  its  valoe  to  the  latter.  The  remaining 
sang&ments  refer  to  the  charge  of  the  conrt 
and  are  not  sustained.  Tbe  learned  judge 
aaid  in  answer  to  tbe  defendant's  HrfA  point: 
"If  the  JuiT  finds  that  tbe  propoty  was  liable 
to  deatrnctwn  from  flood  or  ice,  this  may  be 
eooridered  to  the  extent  that  tbti  liability  de- 
cteaaed  tbe  value  of  the  |Hoper^."  Tbia  was 
so  affirmance  of  tbe  point,  but  the  defendant 
mmplaios  that  it  was  not  strong  enough,  and 
that  tbe  teamed  judge  should  have  instructed 
the  jurv  that  they  must  consider  the  matters 
referrecf  to  Instead  of  that  they  mav  do  so. 
This  is  somewhat  of  a  reflnement.  Tbe  Jury 
could  not  fail  to  have  understood  tbat  if  the 
liability  to  destructioo  from  flood  and  ice  lea- 
snied  uiB  value  of  the  property,  thetr  verdict 
should  be  reduced  to  that  extenL 

TAejvi^nunt  is  reeemd  mvi  a  venire  Uxim 
de  novo  awarded. 


A.  StanlCT' ULRICH,  Ezr.,  etc.,  of  Andrew 
Bletstlne,  DecMsed,  A^., 
t. 

Adolphua  BEINOEHL  et  ak) 

(  Pa.  1 

1.  WWIfcnrogMQ>fcpoUqf  ofiw— ■'■wiia 
takato  out  by  aondltor  oQtbelitoof  hl0del>tor. 


lobeeure  Ms'det}t.lSBoexoeBst4«wtobeawaffer 
poiloy.  to  a  queetloa  for  the  ontirt  .wbece  tbe  facts 
are  not  in  dispute. 
8.  A  erttditor  snay  lawAilly  taSfm  ont » 
poUcy  on  tbe  life  of  his  debtor  4a  an 
Mnonnt  sufhcient  to  cover  the  debt,  with  Inter* 
est  ttoreoD,  and  tbe  cost  of  the  Insurance  vtth 
interest  thereon  during  the  period  of  the  expect^ 
anoy  of  life  of  the  Insured,  according  to  the  Car- 
lisle Tablea,  and  may  retain  tbe  full  proceeds  of 
the  policy,  reffardlees  of  the  time  of  the  debtor's 
death. 

(October.8, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lebanon 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  the  excess  of  proceeds  of 
an  insurance  policy  taken  out  on  the  life  of 
plaintiff's  testator,  over  and  above  the  amount 
of  defendant's  olum,  with  interest  and  tbe  coat 
of  insannoe.  Apnnei. 
The  facts  are  stated  in  the  opinion. 
McMn.  Oraat.  Weidnuui  and  A.  Stma* 
lev  Ulrich,  for  appellant: 

There  was  in  this .  case  every  element  ot  . 
speculation  in  life  insurance,  viz.: 
1.  Want  of  relatimuhip. 
Oilbert  v.  3foo$e,  104  Pa.  74. 

3.  Disproportion  between  tbe  policy  for 
|8,000  and  tbe  debt  of  f  110. 

Uooper  V.  ^aeffer  (Pa.)  9  Cent.  Rep.  601. 

8.  The  taking  and  holding  of  the  policy  and 
payment  of  all  premiums  pod  dues  by  the 
deiandants,  from  tbe  start  to  Uie  flnisb. 

ScoH  V.  JXckson.  108  Pa.  16;  Doane$  y. 
Eoffer,  110  Pa.  U5. 

4.  Tbe  purchase  of  this  policy  by  the  defend- 
ants for  the  oonsidcmtion  of  the  satisfaction  of 
their  judgment  of  |99.51,  with  iulerest  for  one 
year  and  four  montbe,  and  casts,  and  tbe  satis- 
faction of  their  judgrnent  in  exchange  for  tbe 
assignment  of  this  policy  for  $8.000. 

Oomeg    Buffer,  ttipra. 

5.  The  receipt  of  the  insurance  provided  for 
in  the  policy  from  the  aid  society. 

With  proof  of  these  facts  before  the  court,  it 
erred  in  admitUng  the  offer  to  prove  that  tbe 
speculative  venture  of  the  defendants  would 
lutve  proved  disastrous  to  tbem  if  Bleistine  had 
lived  bis  expectancy  of  twenty-aix  mcae  years. 
A  disproportion  so  gross  as  80  to  1  was  not 
capable  of  eXcuse  or  justiticatlon. 

Oooper  V.  Shaefftr  (Pa.)  9  Cent.  Rep.  801; 
Cnmmnek  v.  Lewis,  83  U.  S.  15  Wall.  648, 
21  L.  ed.  344;  Qilbert  v.  Mooat,  104  Pa.  74; 
Oonon't  Am,  4  Cent.  Rep.  307. 113  Pa.  438. 

The  taking  ont  of  the  policy  and  its  assign- 
ment to  defendant)  was  the  consideration  wTib 
tbem  for  the  satisfaction  of  tbe  judgment.  By 
this  their  debt  was  canoeled,  thdr  hen  was 
surrendered  and  priority  was  given  to  tbe  sub- 
sequent lien-boMeM;  wid  tbey  Iqr  thfe  snbstl- 


to  veOiaay  of  pcriiev. 

An  inenrabie  interest  must  be  actual,  ahd  such 
as  win  reasonatdy  Justify  a  veil  grrounded  expecta- 
tion of  advantage  dependent  upon  tlie  life  of  tbe 
inmred.  Corson  v.  Oarnlcr  iPa.)  4  Cent.  Rep.  308; 
Baker  v.  Union  Mut.  L.  Ins.  Co.  43  N.  Y.  283- 

A  creditor  luifl  an  Insurable  Interest  la  the  life  of 
his  debtor.  American  Jj.ii  las.  Co.  v^  Kobert- 
13L.  RA. 


sbav.'SS  Pa.  189;  Cunotngbani  v.  Smith.  TO  Pa.  iSOi 
Rlttler  V.  Smith.  2  L.  B.  A.  844,  70  Md.  201. 

An  insurable  interest,  sucb  as  will  take  tbe  con- 
tract out  of  tbe  wafrer  class,  arises  from  the  rela- 
tion of  the  party  taking  tbe  Insurance  to  the 
insured,  so  that  from  sucb  relation  there  may  bo 
oome  cxpectattOQ  of  benefit  or  advantage  in  the 
continuance  of  the  iisemctl  life.  Kcjstone  Mut. 
Ben.  Asso.  v.  NorrlS,  7  Cent.  Kep.  304,  115  Pa.  440; 
WpmocK  V.  Davis,  Mi  0.  a  77S.  36  H  ed.  9^;  Cor- 
3R  ' 
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pBKHmvAjiu.  Borawx  Coubt. 


tulloD,  b7  puTcbiM,  of  ae  poUoy  for  tbelr 
debt,  placed  Uiemselree  ander  the  btn  of  bold- 
ine  for  speculative  purpoees. 

iMnoagg  T.  Hajfer,  mipra;  The  Truvriarm  0». 
T.  Baaard,  a  laa.  L.  J.  180;  Bliia,  U  Ina.  2d 
cd.  p.  41. 

Toe  qneetioD  of  exceflstTedintvoportion  being 
1o  plain  rtew  of  the  court,  it  was  its  dntv, 
uuder  Cooper  v.  Shofffer,  tupra,  to  assert  its 
rights  and  declare  the  transactioa  a  wager  as  a 
matter  of  law. 

Moore  v.  8maM,  19  Pa.  488;  DeFhinee  t. 
DeFranet,  84  Pa.  890. 

It  1b  a  questloD  of  pubHc  policy  and  not  of 
good  iotentioDs;  and  motives,  however  good, 
avail  nothing. 

Stimut  V.  SAnuatz,  0  Gent  Rep.  280,  118 
Pa.  338. 

If  I  undertake  to  risk  the  payment  of  assess- 
nents  which  may  ran  over  a  period  of  twenty- 
eix  years,  and  may  with  interest  aggregate 
over  #4,800  for  the  bare  chance  of  getting 
9B,O0fj-^Hi  the  death  of  a  man,  perhaps  on  to- 


morrow and  perhaps  Mily  twenty-etz  years 

trom  now,  I  am  playing  (or  the  atake  leeultlne 
from  the  happening  of  the  event  upon  whif£ 
it  depends.  The  entire  game  Is  one  of  chanoe 
and  on  the  early  or  latebappeoiDg  of  the  man's 
death,  as  in  the  case  of  the  bet  on  ttie  life  <A 
Napoleon  Bonaparte  In  PhiUip$  v.  Ivet,  1 
Bawle,86,depeDdB  the  extent  of  my  kes  or  gain. 

See  Oiibert  v.  Moom,  104  Pa.  78. 

Disproportionate  faisureoce  of  this  nature  is 
against  public  pollf^  and  a  gamUing  tnuisao- 
tlon. 

PriteM  V.  2ruur«ne$  Co.  i^N.  A.t  Yeatea, 
456;  Cooper  v.  .S/uuiftr  (Pa.)  9  Cent.  Rep.  601; 
Gorton's  App.  4  Cent.  Rep.  407,  118  Pa.  488: 
Oitbort  V.  Moote,  aupra;  Cammaek  v.  Lswt^ 
82  [7.  B.  15  Wall.  MS,  21  L.  ed.  244. 

The  speculation  is  clawed  with  one  who 
should  undertake  to  make  a  bet  or  wager  f<H- 
aaotherand  who  advances  the  money  staked, 
and  would  have  no  right  of  action  against  his 
principal  Id  the  event  of  loaa. 

Faf^ra  v.  9am,  80  Fa.  91, 99w 


son  Oarnler  and  Baker  v.  ITnicm  Hut.  L.  Ins. 
Co.  supra. 

The  sum  insured  must  not  be  rroerir  dtapropor- 
tionate  to  the  Interest  the  bolder  of  tba  poUor  hu 
f n  the  life  Insured,  without  leaving  the  txaosactlOD 
open  to  the  Imputation  of  belnff  a  speculation  or 
waver  upon  the  hazard  of  a  Ufe.  Walnwright  v. 
Bland.  1  Mood.  *B.«1;  HUler  V.  Eaide  L.  *  H.  Ins. 
Co.  2  B.  1>.  Smith.  Grant  v.  Kline.  7  Cent.  Bep. 
ess,  116  Fa.  018. 

The  law  seems  to  be  well  settled  that  it  Is  wbollr 
uoneocssaiT  to  prove  an  Insunble  Interest  Id  the 
life  of -the  assured,  at  the  maturity  of  the  poUof,  If 
itwas  valid  at  its  fneeptton;  and  In  tAe  absenoe  of 
express  stipulation  to  the  oonlrary,  the  sum  ex- 
pressed on  the  teoe  of  the  pohoy  Is  the  measure  of 
vecover^.  Bawls  v.  AmertcaQ  Mut.  L.  Ins.  Oo.  87 
N.  T.  S8S;  Xowxr  V.  Home  li.  Iml  Co.«  B.  1.840; 
Hoyt  V.  Hew  York  L.  Ins.  Oo.  8  Boaw.  UO;  Fluenlz 
HuL  L.  Ins.  Oo.  V.  Bailey.  80  D.  8. 18  WaU.  SU,  SO  L. 
ed.8(n. 

IT        OtwHtofs  poHtv  on  tVecfhU  OOitor. 

A  creditor  holding  a  poUoy  on  the  Ht9  of  his 
^btor  as  security  for  bis  debt  is  a  trustee  to  the 
extent  of  the  proceeds  above  tbe  debt  aod  ex- 
penses, and  may  be  called  on  to  account  tberefor 
by  tbe  peeeonal  reprceootetlves  of  the  deUtv. 
lUeumv.  Ron,  160 UsK. 44a 

In  tbe  absence  of  evidence  that  the  policy  was 
held  In  trust  for  the  debtor,  where  the  rights  of  t^ 
parties  ai^ear  upon  the  face  of  the  poUey  the  p(*- 
sumptloa  Is  against  such  trust.  Ooison  v.  Oamior 
<Fa.)  4  Gent.  Rep.  SOB. 

It  baa  'beoa  said,  however,  on  the  authority  of 
Oodsall  V.  Boldero,  9  East.  72,  that  an  insuranoe 
-upon  the  Ufe  of  a  debtor.  In  behalf  of  a  creditor.  Is 
in  If^  dieet  hut  a  guaranty  of  the  debt,  and  If  the 
-debt  Is  paM  the  Insuranoe  Is  at  an  end.  But  it  Is 
now  settled  that  this  case  Is  not  the  law.  It  was 
directly  drawn  In  queatlon  and  was  expressly  over- 
ruled In  Dalby  v.  India  *  L.  L.  Assur.  Co..  decided 
In  tbe  exchequer  ohamber,  15  C.  &  3B6. 

A  policy  In  &tvor  of  a  creditor  is  to  be  regarded 
as  collateral  security  only  where  the  debtor  Is  un- 
der obligation  to  pay  the  premiums;  but  where  the 
«redltor  pays  the  premiums,  tbe  right  of  tbe  cred- 
itor Is  absolute.  Amlok  v.  Butler.  0  West.  Bep.  MB, 
111  lDd.M8. 

A  creditor  who  insures  the  life  of  his  debtor, 
which  he  la  obliged  to  keep  alive  by  paying  pre- 
miums, may  bold  all  he  can  recover  on  the  poUoy, 
tmless  there  k  gtam  dliproporUon  bKween  tibe 
18  L.  R  A. 


debt  and  the  amount  of  the  poHoy.  Btttler  r. 
^th.C  L.  B.  A.  614,  TO  Hd.  »L 

A  creditor  who  takes  an  aMlgnmeilt  ot  a  Ufia 
policy  as  security  for  a  loan  oan  bold  tbe  prooseda 
of  that  policy  only  to  the  extent  of  the  suras  actu- 
ally advanced  bybim.  B^letT.fieamfV'a>JOIfcB 
A.  136. 

Waoor  poltefissiwld. 

A  poUoy  of  Insurance  taken  out  on  the  life  of  a 
third  party  by  a  beneflciary  tn  tMe  continuanoe  of 
wfaoee  life  the  bonefloiary  has  no  pecuniary  Intenv 
est.  Is  a  wagering  poUoy  and  as  such  Is  void.  Bloom- 
ington  Mut.  L.  Ben.  Ano.  v.  Rhie,  8  "West,  Bep.  642, 
120  m.  121;  Ounmaok  v.  I«wiB.  S  U.  8.  IK  Wall. 
US.  21  L.  ed.  244:  OonoeeUcat  HuC  L.  lu.  Oo.  v. 
Bohsefer.  SiU.  S.  457, 21  L.  ed.  251;  New  Tocfc  Hut. 
L.  Ins.  Oo.  V.  Anostrong,  U?  U.  S.  501 8B  L.  ed.  Wi 
Gilbert  v.  Hoose,  104  Fa.  74;  Scott  v.  Dickson,  108 
Pa.«. 

A  policy  on  the  life  of  another  for  Ifl^DOa.  to 
cover  a  debt  of  $70,  is  a  mere  wagering  policy. 
Cammaek  v.  lewis,  mipra. 

A  polloy  taken  out  by  a  creditor  on  the  life  of  his 
debtor  in  the  sum  of  ^000,  82.000  for  his  own  ben- 
efit and  $1M0  for  the  benefit  of  his  debtor,  white 
the  debtOT  in  faoe  owed  Mm  only  Is  a  wagering 
pt^oy.  iMd.  See  Omueottout  Hot.  L.Ins.Oa.T. 
Lucbs.  106  O.  a  «,  87  L.  ed.  800. 

Bo  where  he  took  out  policies,  on  which  he  be. 
came  liable  to  be  aasessed  as  a  member  of  the  aaso- 
oiatlon,  and  paid  thereon,  wtthloahopt  nine  months 
thereafter,  the  sum  of  S35L76,  and  tbo  amount  ool- 
leoted  on  whleh,  on  the  debtor's  death,  was  (8,184.88. 
being  an  exoeas  of  $474J18  over  the  amount  of  the 
debt,  there  was  no  such  dtspreportlon  as  would 
warrant  a  oondemoatton  of  tbe  tnuunotlon  as  a 
speculation  or  sragen  .Btttler  v.  Smith,  8  L.  B.  A. 
844.70Ud.28L 

Where  a  creditor  had  iamimd  Ue  debtor's  Ufa 
on  two  several  oooasions,  and  had  to  abandon 
the  poUdea  on  aooount  of  Insolvency  of  tbe  oou- 
panles.  then  took  out  a  third  poUoy  for  fSJKXVpaying 
$302  therefor,  tbe  debtor  being  slz^-Sve  yean  old. 
It  was  bold  that  there  was  no  disproportion  of 
wblob  the  debtor^  administrators  oould  take  ad- 
vantage. Qnnt  v.  Kline,  7  Oent,  Bep.  <»,  11$  Fa. 
018. 

An  Insurance  on  tbe  life  of  thedebCocfor  $8,000, 
where  the  indebtedness  was  uncertain,  hnt  wy 
afterwards  ascertained  to  be  between  $S00  and  $790, 
was  held  under  the  droumstanoes  not  a  vagec 
Oonott  T.  Gamtor  <FfeJ  iOant;  Bap.  VK. 
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otaiire  Tcntuie. 

Qraat  v.  Kline,  7  Cent  Bep.  AM,  116  Pa. 
«25;  D(ntney  T.  Hoff«r,  110  Pa.  115. 

Jfiaun^  F.  £.  and  W.  U.  Berr,  for 

q>peUeea: 

▲  wagering  Inanrance  contmct  la  one  where 
Uw  pecaon  fgr  wboae  bemcAt  aa  fatsnrance.  on 
the  life  nf  aDOther  is  taken  bas  no  insurable 
inteieat  la  the  continuance  of  that  life  at  ibe 
liine  the  coniract  Is  made^  The  diwroportion 
between  the  del>t  of  a  creditor  who  uaures  the 
lire  of  his  debtor  and  the  amount  of  insurance 
taken  by  itself  determinea  ootbiog,  unless  the 
amoant  ia  bo  dlspropordonaliy  great  timt  one's 
eyes  cannot  be  dtut  to  the  groas  disparitT. 

Orant  y.  Kline,  7  Cent.  Bep.  629,  116  Pa. 
eaS:  a»p0r  T.  fi^dk^tfr  (Pa.)  9  Cent.  Rep.  601. 

The  good  fai'h  of  the  parties  distloguisbee 
this  case  from  Gilbert  t.  Mooae,  104  Pa.  76.  and 
that  line  of  cases.  See  Orani  t.  KUne,  7  Cent. 
Bepw  «S6,  116  Pa.  684. 

tHr  O.  Jeasel,  M.R,  fa  Printing  4  S,  Reg. 
Of.  J.  Sampmn,  L.  R.  19  Eq.  Caa  463,  46S. 
asys:  "You  are  not  to  extend  arbitrarilv  those 
rules  which  say  that  a  given  contract  is  void 
as  being  against  public  policy,  becanse  ff  there 
is  one  wing  whkh  more  than  another  public 
pnUcy  requires,  it  la  that  men  of  full  and 
competent  onderatandinfr  iball  hare  the  utmoxt 
liberty  of  oonlracthig,  and  that  Uieir  contracts, 
when  entered  into  freely  and  voluntarily,  abali 
be  held  sacivd,  and  shall  be  enforced  by  courts 
of  justice.  Therefore  you  have  this  paramount 
pQblie  pcdioy  to  confer— that  yoo  are  not 
ngbUy  to  Interfere  with  tUa  fneedou  of  con- 
tract.'^ 

Under  all  tbe  circumstances  of  this  case,  the 
jodgmeflt  is  well  founded  on  the  v^lct;  the 
facia  justifled  the  jury  In  Ita  finding  and 
the  jory  had  the  legal  right  to  determine  the 
question  whether  or  not  this  was  a  wagering 
coatract. 

Jtarmra  t.  OabeU,  88  Pa.  80;  Kirkpatrie* 
BuuaU,  72  Pa.  109;  SAaak  v.  Meitp,  186  Pa. 

in. 

PuMin,  01.  X,  ddiTeiad  the  o|rioloD  ot 
tbecoort: 

This  case  Is  not  free  from  difficulty.  It  baa 
been  twice  argued  and  bas  recdved  a  most 
careful  onnaidemtUni.  It  preaenta  the  ouea* 
tloo,  to  wbal  extent  a  crecUtor  may  lawfolly 
inanre  the  life  of  hia  debtor.  We  have  aToided 
ruling  this  point  befcHe,  because  it  was  one  of 
grave  importance,  and  tbe  cases  in  which  It 
was  raisM  did  not  necessarily  require  it,  nor 
did  they  piesent  all  the  facta  oeceaaary  to  en- 
able m  to  dispoae  of  it  aatlateclorlly.  This 
racmd  miaeB  the  whole  qnesUim  aquarely. 
The  fads  are  sobstuitially  as  follows: 

Tbe  defendants  are  doing  a  Ann  buBioess  at 
Lebanon,  Pa.,  and  hold  a  Judgment  against 
one  Andrew  Bleistlne,  In  the  Court  of  Com- 
mon Pleas  of  Lebanon  County,  wUch,  with 
interest  and  coats  atnonnted  to  tllO*OS.  The 
jodgment  was  saffldently  secored  on  real  es- 
tate, and  the  drfendants  were  not  pressing  their 
debtor  tor  the  money.  He  waa  oeins  pressed 
bf  other  creditots  who  held  subsequent  liens 
oa  Ua  property.  It  was  necessary  to  quiet 
them  for  fileistloe  to  pay  offl  the  judgment 
bdd  tbe  detoadanta,  or  get  tM  of  It  iBiome 
It  L.a  A. 
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manner.  Not  having  Uie  money  he  appVed 
to  ttte  defendants  to  Mtiafy  it,  mm  take  a  pol- 
icy on  his  life  instead.  The  evidence  is  un- 
contradicted th&tthe  defendants  were  averee 
to  this,  and  for  a  time  declined,  bat  finally 
yielded  to  Blelatlnfl'a  eotxeafies,  and  Us  wife'a 
tears,  to  save  their  home.  The  evidence  shows 
that  Bleislloe'  offered  them  an  insurance  of 
ISS.OOO,  or  $5,000,  or  $10,000,  or  any  amount 
they  wanted.  The  negotiation  resulted  in  tbe 
defendants  tahfog  a  policy  of  $8,000  on  tlie 
life  of  Bleistlne  in  tbe  U.  B.  Mutual  Aid  8o- 
cietv.  The  policy  was  issued  in  tbe  name  of 
BlcKtine  aa  beneficiary  and  afterwards  a»- 
signed  by  him  to  the  defendants,  who  paid  the 
entrance  fee  and  all  sabsequent  assessments. 
The  assientnent  was  abaolute  and  not  aa  oollat- 
ernl, security,  and  the  judgment  referred  to 
was  satisfied  <rf  recora.  After  BIdsline'a 
death  the  insurance  money  was  paid  by  the 
company  to  tbe  defendants.  Subsequently 
this  auit  waa  broOf^t  by  the  executor  of  BIH- 
stine  to  lecover  from  Ibem  the  amount  received 
ovdr  the  debt  and  Interest,  and  premtuma 
paid;  tbe  plaintiff  aUeging  that  tbe  amount  of 
insurance  was  so  disproportioned  to  the  debt 
as  to  make  It  a  gambling  transaction  within 
tbe  doctrine  of  Gilbert  v.  Moou,  104  Ph.  74. 
and  tbe  cases  following  it 

We  may  safely  assume  that  the  debt  due  \if 
Keistine  to  the  defendants  was  bona  fide;  that 
so  far  from  the  latter  having  procured  the 
former  to  Insure  hia  life  for  their  be ncflt  for 
speculaUve  purposes,  they  entered  lato  it  with 
reluctanoe  at  the  earnest  request  of  Bleistlne 
and  bb  wife,  to  reUeTo  tbem  from  floaneial 
embarraflament  and  to  save  their  home.  ThM 
takes  out  of  the  case  tbe  oonih)IIIng  element 
which  existed  In  Oilbert  v.  Moote,  end  that 
line  of  cases.  Yet  if  the  defendants,  even  for 
an  honest  puipose,  have  transgressed  the  low, 
and  made  thu  a  gambling  transaction,  ibey 
must  suffer  the  penalty  for  such  violation. 

The  first  and  aecond  assignments  present 
the  main  qneatlon  in  the  caae.  Upon  the  trial 
below  tbe  defendanta proved,  under  exception, 
the  life  expectancy  of  Blebtine,  and  the 
amount  of  assessments  on  this  policy  had  be 
lived  out  his  full  life  exHpctanc?.  It  appears 
from  this  evidence  that  the  insured  waa  forty- 
two  years  of  age,  and  that  his  expectation  of 
life,  according  to  tbe  Carlisle  Tables,  waa 
twenty-sfx  yean;  that  had  he  lived  that  lengih 
of  time  the  interest  on  the  judgment,  with  tbe 
annual  dues  and  assessments  aod  interest 
thereon,  would  have  amonnted  to  $4,886.81, 
being  $1,886.81  In  excess  of  tbe  amount  of  the 
policy.  This  evidence  waa  not  contradicted. 
Its  adndnimi  forma  the  subject  of  the  first  aa- 
sigpment. 

In  the  second  assignment,  complaint  is  made 
that  tbe  learned  judge  erred  in  hfa  answer  to  tbe 
plaintiff's  sixth  point   The  point  Is  as  follows: 
"The  amount  allowed  and  paid  as  the  consld 
erationofthe  transfer  of  the  insurance,  to  wit 
the  sum  of  $89.61,  with  interest  thereon  from 
December  7, 1876,  to  April  2, 1677,andtheoostB 
were  grossly  Inadequate;  and  the  dispropor 
tlon  between  that  amount  and  tbe  amount  of 
tbe  Insurance — $3,000— is  so  great  as  to  require 
the  court  to  say.  as  matter  of  law,  that  the 
transaction  was  a  wager,  and  that  in  this  ac- 
UoD  BdnoehlftMenfly  hsv»  no  right  to  retain 
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moftPirf  thfe  iDmraDcemoDey  received  bv  tbem 
tbam  Ibe  amoantof  tbeir  satisfied  judRineDt 
with  iDterest  and  costs,  and  tbe  pramtums  and 
•aaeaiineata  paid  fay  item,  with  Interest  thereon, 
and  therefore  the  Terdlet  of  tbe  Juty  must  be 
in  favor  of  tbe  plaintllT  for  the  amoaot  received 
by  the  defendants,  with  interest  from  tbe  date 
of  its  receipt,  less  tbe.unount  of  tlie  Jodgment. 
interest  end  coets,  and  assessments  and  premi- 
ums paid  with  interest."  This  point  was  re- 
fused. 

Whether  the  question  of  eicess  of  insurance 
is  to  be  disposed  of  by  tbe  court  as  a  matter  of 
law,  or  by  the  Jury  as  a  question  of  fact,  it  is 
esseatial  ttiat  we  should  have  a  fixed  rule. 
We  have  none  bow.  I  felt  the  importance  of 
this  in  delivering  tbe  opinion  of  the  court  In 
Grant  v.  Kline,  115  Pa.  618,  7  Cent.  Rep.  630, 
wberelsaid:  "Speaking  for  myself,  itmaybe 
that  a  policy  taken  oot  tv  a  creditor  on  the  life 
of  bis  debtor  ought  to  beilmiled  to  tbe  amount 
of  the  debt  with  interest,  and  the  amount  of 
premiums  with  interest  tbeieon,  during  the  ex- 
pectancy of  life,  as  shown  by  tbe  Carlisle  Tables. 
This  view,  however,  has  never  been  adopted 
by  this  court  in  any  adjudicated  case,  nor  do 
we  feel  compelled  to  defliie  tbe  disproportion 
now  in  view  of  tbe  parCicuiar  facts  of  the  case 
in  hand."  In  the  subsmuent  case  of  Choptr  v. 
Shaefferi^.)  9  Cent.  Rep.  601,  our  brother 
Sleirett,  after  quoting  tbe  above,  remarked; 
"This  appears  to  be  a  just  and  practicable 
rule."  No  such  rule  was  established,  how- 
ever, In  Oooptr  T.  Shaefer.  In  tbat  oaw  there 
was  an  insurance  of  9S-000.  to  cover  a  debt  of 
$100,  and  this  conrt  said,  through  Mr.  Juttiee 
Stenett:  "In  view  of  tbe  untnsputed  facts, 
the  learned  Judge  of  tbe  common  pleas  held 
that  tbe  disproportion  between  the  insurance 
of  $8,000  and  tbe  debt  of  $100  was  so  great  as 
to  require  him  toaay,  as  maiterof  law.Uiat  tbe 
transaction  was  a  wager,  and  tbat  the  assiguors 
of  the  policy  had  no  right  to  ret^n  more  of  tbe 
insurance  money  recovered  tbem  than  tbe 
amount  of  the  debt,  pins  the  premiums  paid 
and  interest  thereon.  In  this  he  was  clearly 
right.  Tbe  disproportion  is  so  gre>it  as  to 
make  Uie  insurance  a  palpable  wager,  and  no 
court^uldhesitatetfo  declare  H  so  as  matter 
of  law." 

We  have  no  doubt  that  in  a  proper  case 
where  the  facia  are  not  disputed,  it  is  the  duty 
of  the  court  to  pronounce  upon  the  chamcter 
of  the  policy.  Thus  in  Grant  v.  Kline,  tupra, 
It  was  said:  "To  iske  out  a  policy  of  $5,000 
to  secure  a  debt  of  $6  would  be  such  a  palpa- 
ble wager  that  no  court  irould  hesitate  to  de> 
Clare  it  so  aa  matter  of  law."  It  is  true  this 
remark  was  made  by  way  of  illustration,  bb4i 
we  only  refer  to  it  for  tbat  purpose  norwi' 
Cooper  V.  Shaeffer  decided  nothit^  but  that 
particular  litigation.  It  laid  down  no  rale  for 
the  fntUK  beyond  its  own  particular  facte,  vik.: 
That  an  iDSuraoce  of  $8,000  for  a  debt  of  $100, 
unexplained,  was  a  gambling  policy.'  It  may 
be  luKed  why  it  does  not  rule  this  case  where 
the  amount  of  Insurance  was  tbe  same  and  a  dif- 
ference of  a  few  dollarsooly  in  tbe  amount  of 
tbe  debl?  Tbe  answer  is  not  difflonlt.  Cooper 
V.  .SAaejfcrwaa  decided  upon  the  sit^le  around 
of  the  {ttspHtpotlion  between  tbe  Insiirance  and 
tb«  debt.  Tbere  were  no  fads  in  evidence  ti^ 
which  ttalB  di^Hvportion  oould'be  nplldned, 
18  L.  R  A. 
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or  shown  to  be  justlflable.  This  appears  by 
tbe  report  of  the  case  as  well  as  f  rom  tbe  opin  ion 
of  Jvdge  Slmontoo.  who  tried  tbat,  as  well  as 
this  case  below.  In  rcftuing  a  new  trial  in  tba 
casein  hand, tbaflearned and  aUe  Judge  said 
in  reference  to  Cooper  v.  Shofffer:  "Even  the 
age  of  the  insured  was  not  dwell  upon  aa  an 
element  of  the  problem,  and  there  was  not  a 
word  of  evidence  as  to  the  expectancy  of  life  or 
the  probable  amount  of  annual  payments  to  be 
made.  Here,  however,  these  important  matten 
were  urged  as  a  principsl  ground  of  defense 
and  required  consideratioD.  In  our  opinion 
they  necessarily  carried  the  case  to  the  Jury, 
and  abundantly  jasltfled  the  vo^lict  The 
defendants  insured  a  healthy  man  of  forty-two 
years  in  the  sum  of  $8,000  to  protect  a  debt  of 
$100.  If  he  had  merely  lived  out  his  expec- 
tancy and  no  longer,  they  would  have  been 
obliged  to  pay  for  assessments  and  annual  dues 
$3,m82,  to  which,  if  Interest  be  added.  tb« 
amount  of  their  investment  would  have  been 
$4,836.81.  In  return  they  would  have  received 
$8,000,  thus  suffering  a  considerable  loss. 
Surely  to  call  such  a  transaction  speculation 
is  to  misuse  the  word.  That  it  happened  to  be 
profltable,  becanse  the  insured  died  wlttiin  a 
few  yean,  Is  manifestly  not  to  the  point."  I 
have  quoted  this  extract  st  length  because  I 
could  In  no  better  way  emphasize  the  distinc- 
tion between  Cooper  v.  Shaeffer  and  the  case  in 
hand. 

Tbe  law  very  properly  lays'a  mailed  hand  up- 
on speculative  life  inanranee.  Ofall  the  forma 
of  gambling.  It  b  one  of  the  most  objectiona- 
ble. The  records  of  our  own  oourt  show  that 
it  sometimes  leads  to  murder.  Tbeholderof  a 
policy  upon-a  life  in  wbl^  he  has  no  interest 
either  of  a  social  or  pecuniary  nature  has  a 
strong  interest  in  thcideath  of  the  assured. 
This  interest  grows  and  Mnngthens  with  each 
payment  of  incmlam.-  He  has  made  a  Ud 
upon  tbe  life  of  another  person.  A  man  who 
will  engage  in  sueb'  a  transaction  cannot 
safely  be  regarded  as  a  saint.  He  sees  wiih 
growing  impatience  that  life  prolonged  from 
year  to  year,  and  his  money  slipping  away  io 
premiums.  A  man  thus  situated  sooti  becomes 
familiar  with  the  thought  of  the  death  of  the' 

Esnon  who  stands  between  blm  and  what,  in 
is  morbid  fancy,  he  may  regard  as  his  rights. 
Ttmt  crime  follows  in  some  Instances  is  a  fact 
of  vblch  we  have  Jadlclal  knowledge. 

Alt  life  insurance  Is  in  one  sense  speculative, 
yet  witbin  proper  restrictions  it  hss  been  found 
to  be  highly  beneficent  and  not  in  conflict  with 

Subtle  policy.  It  enables  a  man  in  the  days  of 
Is  early  struggles  to  provide  for  his  family  in 
case  of  bis  d^ib.  It  renders  It  poerible  for  a 
busloeaa  man  to  borrow  the  capital  needed  for 
success.  It  fundsbes  the  means  and  Uie  only 
means  by  which  a  creditor  may  sometimes  se- 
(Aire  a  doubtful  daim.  Tet  in  all  these  ca^es 
tbere  Is  the  eltmeat  of  specillation.  for  If  the 
assured  d*es  shoitly  after  the  policy  Is  issued, 
tbe  beneficiary,  whether  be  be  a  blood  relation 
or  a  creditor,  gets  a  snm  of  money  greatly  dis- 
proportioned  lo  theamount  pAM.  But  In  these 
cases  the  law  does  not  regard  the  speuulatlve 
element  as  -one  of  danger.  It  is  true  that  a' 
son  wbo  takes  oot  a  |mfcy  on  tbe  liffe  of  hfa 
fiatber,  or  a  creditor  upon  the  IKeof  bisdebtor, 
maybavean  interest  hi  thedeath  of  theassniM, 
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and  resort  to  orime.  to  ptt>cu»  it,  but  evpe- 
rience  abows  tbat  sucb  ii»taaoe«.ue  extremely 
rare,  and  ifae  temptation,  bo  greater  tbav  la 
tbousands  of  otber  instances  in  wbicb  one  peiv 
•on  may  be  beneOtod  peouDiarUy  Mm  death 
of  another.  But  a  policy  taken  out  by.  one 
who  has  no  interest  either  as  B  creditor  or  a 
relative  in  the  life  of  the  assured,  is  always  a 
danger  signal. 

It  is  settled  law  tbat  a  creditor  has  an  insur- 
able interest  iotbe  life  of  his  debtor,  but  up  to 
this  time  Uiere  no  decision  as  to  the  limit  of 
tbisrigfaL  Our  own  cases  furnish  us  no  settled 
rule.  ADd  for  this  reaswi  I  do  not  tblnk  it  oec- 
essary  to  review  them.  Each  case  has  been 
decided  U[>f)ii  its  own  facts.  Tii  Oxiptr  v. 
SAaeffer,&s  Licfore  ok-ierveJ,  il  was  the  in- 
surance W;is  lOLi  largf;  ill  tiv'inl  v.  T{!iin\  on 
the  other  liaod,  we  held  that  (be  uniount  of  in- 
suTBDce  was  not  disproportioned  to.Lbe  dp^. 
We  bave  nov  reachtda  point  where  it  &  neceg- 
saiy  to  I*y  down  some  fixed  rule  by  wliicfa 
■uch  cases  can  be  disposed  of  in  tbo  future, 
otherwise  the  rulings  of  the  courts  aud  lliever- 
dicls  of  juries  upon  sucb  ^aestiooe  will  be  ar- 
bitrary, and  where  there  is  Dotbine  in  a  case 
bii(ibe«Bountof  tlieliimnnoeuidtiieafnouBt 
of  ibe  debt  itii  ImpoHible  for  vfthw  a  court  or 
a  jury  to  arrive  at  a  correct  result. 

SUurting  oat  with  Um  conceded  proposition 
tbat  a  creditor  has  an  Insnrable  interest  fn  the 
life  of  his  debtor,  and  mav  lawfully  take  out  a 
policy  tbercoQ,  it  follows  It^cally  tbat  be  may 
take  out  tbe  poUpy  in  such  a  sum  as  may  rea- 
sonably secure  the  debt.  It  needs  no  argument 
to  show  that  if  my  debtor  owes  me  f  1,G(I0  a  pol- 
icy for  $1,000  would  be  inadequate,  for  If  my 
debtor  dies  within  twenty-four  hours  after  the 
policy  is  taken  out,  I  am  a  loser  by  the  amount 
of  the  premium  paid,  and'  it  would  be  but  a 
few  years  before  the  Interest  on  the  debt  and 
the  premiums  would  exceed  the  debt.  Every 
future  payment  then  would  be  a  loss,  with  the 
only  allematlve  of  adding  to  this  loss  year  by 
rear,  or  abandoning  the  poller  altogether,  and 
doking  the  whole  amount|paia.  It  seems  clear 
upon  reason  tbat  the  creditor  may  take  out  a 
policy  in  excess  of  his  debt.  But  to  what  ex- 
cess? Tbe  answer  to  this  question  obviously 
depends  upon  circumstances.  An  important 
element  in  the  conalderadoo  of  tbis  qnestion ' 
is  tbe  age  of  the  assured.  The  difference  be- 
tween a  policy  on  tbe  life  of  a  man  of  twenty- 
five  years  of  a^  and  one  of  seventy-five  Is 
clear  to  the  dullest  understanding.  The  as- 
sured was  <m\j  forty- two  years  of.age;  and  his 
expectancy  of  life  was  twentr-slx  years.  The 
dunces  were  greatly  In  favor  of  hu  living  out 
his  expectancy.  The  Carlisle  Tables  were  pre- 
pared with  care  by  competent  experts,  and  are 
the  result  of  actual  ezp^noe.  I  am  there- 
fore justified  in  saying  that  the  chances  were 
in  favor  of  tbe  assured  living  out  hts  eipectan- 
cy,  in  which  case  there  would  be  the  loss  of  in- 
terest CD  tbe  debt  for  twenty-six  years  ulded 
to  tbe  dues  and  aoseaenicnts,  with  interest  tbere- 
oo.  for  the  same  period.  The  evidence  shows 
that  in  such  event  tbe  defendants  would  have 
been  losers  by  a  considerable  sum.  In  fact  I 
infer  from  tbe  tables  f umlsbed  ttuit  after  about 
terealeen  years  the  defendants  would'  have 
eazTied  this  policy  at  a  km.  Tbe  defendants 
assumed  Ibis  risk  when  ther  took  out  the  pol- , 
11IL.RA. 


kty<  They  also  had  tbe  ohaoce  . of  the:  qsaurcul. 
not  Ijving.out  bis  expectancy.  Tbis  is  a  risk 
which,  tui  insurance  comply,  aesumqs  upon 
every  policy  which  it  issues^  In  a  particular 
instance. the  assured  may  live  many  years  be- 
yond his  expectancy,  "which  jsalarge^in  to 
tbe  compauy.  But  .Ibis  gain  is  equalizttd  by 
tbe  losct  m  instauces  where  the  assured  dies  be- 
fore  the  expiration  of  his  expecLaocy,  so  tbat 
in.  tbe  vast  volume  of  bumness  of  such  corpo- 
rations the  average  result  is  reasonably  uni- 
form. But  the  bolder  of  a  single  policy  can 
have  no  average  result.  He  takes  tbe  risk 
with  tbe  chances  fairly  balanced.  Had  these 
defendants  laJwn  out  OQe  hundred  policies  on 
the  lives  of  aa  many  debtors,  it  is  more  than 
probable  that  some  ot  tbcm  would  have  largely 
ozoeeded  their  expectation,  while  others  would 
not,  have  reached  iL  In  auob  .case  there  would 
not  have  been  mat«iaI,gaiD  or  loss. 

Had  the  assured  lived  out  his  expectancy 
of  life  no  question  would  probably  have  arisen 
as  to  the  ngbt  of  the  defendants  to  retain  the 
whole  of  tbe  money.  It  could  not  then  have 
been  suoeessfully  assailed  as  a  gambling  trans- 
action. I  'Submit  that  the  cuaracter  of  the 
contiBct  cannot  dweqd  upon  resulta.  or  the 
accident  of  dealb.  if  not  lawful  in  its  Incep- 
tion it. could  never  become  so. 

In  order  to  ascertain  whether  an  insurance 
is  disproportioned  to  the  debt,  regard  must  be 
had  to  the  age  of  the  assured,  his  expectation 
of  life,  and  the  cost  of  carrying  tbe  insurance 
with  Interest  thereon,  as  well  as  upon  tbe 
amount  of  tbe  debt.  The  evidence  which 
forms  tbe  subject  of  tbe  first  assigumeot  was 
not  only  proper,  but  essential,  to  an  intelligent 
understanding  of  the  case.  It  is  just  what  was 
lackiog  in  Qrant  v,  Kline,  and  was  one  of  tbe 
reasons  why  we  avoided  deciding  the  broad 
qucstioD  in  tbat  case.  But  anyone  who  reads 
that  opiQion  between  the  lines  can  seetbat  tbo 
judicial  mind  must  have  been  influenced  to 
some  extent  by  the  8Ug^;e8tkm  tn  reference  to 
the  Carlisle  Tables. 

Tbe  rule  we  now  announce  may  not  be  the 
befct,  but  we  have  not  been  able  to  find  a  bet- 
ter, after  a  most  careful  and  anxious  consider- 
ation of  the  question.  That  ii  will  not  pro- 
duce exact  justice  in  all  cases  ia  possible. 
Then  will  always  be  cases  of  individual  herd- 
ship  in  the  application  of  all  general  rules, 
Ko  general  rule  can  be  made'to  at  each  partic- 
ular case,  otherwise  it  would  cease  to  be  a  rule. 
My  attention  was  especially  called  to  this  diffi- 
culty by  the  following  extract  from  the  opin- 
ion of  tne  learned  judge  below  in  refusing  a 
new  trial: 

"With  much  respect  It  Is  sugg^ted  tbat  the 
principle  indicated  iu  Qrant  v.  Kline,  115  Pa, 
625,  7  Cent.  Rep.  626,  and  Covper  v.  Shatfer, 
9upra,  as  the  proper  rule  to  determine  for  what 
sum  a  creditor's  policy  should  be  taken  out, 
ought  to  be  somewhat  expanded  before  it  is 
poutively  adopted.  As  now  stated,  it  would 
not  provide  for  a  case  like  this,  where  the 
policy  is  taken  out  In  a  company  wbicb  levies 
annual  (monthly?)  assessments,  and  where 
therefore  allowance  must  be  made  in  the  cred- 
itor's forecast  for  possible  fluctuations;  neither 
would  It  now  provide  for  the  not  infrequent 
contingency  of  the  Insured  outliving  hu  ex- 
peclaniqy.   Under  the  present  fwm  of  the  in- 
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dlcated  rule,  tlie  cantor  mnet  tlvityt  lose  If 
the  debtor  IWeB  beyond  bis  expectancy;  and  it 
cannot  be  accorately  applied  to  assessment  in- 
surance, becauw  In  tbfi  variety  of  the  business 
ttie  annual  payments  are  not  a  prevtoosly 
known  and  certain  sum." 

We  have  do  difBcnlty  In  dlspostngof  tbe  ob- 
jcctioD  that  tbe  rute  does  not  pronde  for  the 
case  of  the  assured  living  beyond  bis  expec- 
tancy and  thus  entailing  a  loss  upon  tbe  cred- 
itor. If  we  go  beyond  tbe  ezpeotanQy  where 
are  we  to  atopt  A  man  may  live  to  tbe  age  of 
a  hundred,  and  such  length  of  days  is  oi  fre- 
quent occurrence.  To  sanction  a  policy  cov- 
ering such  a  period,  and  yet  to  allow  tbe  bolder 
to  recover  the  full  amount  fai  case  of  death 
within  a  year  would  be  a  retrograde  step  in  our 
decisions.  Under  such  a  system  tbe  creditor 
would  be  absolutely  secure,  with  the  possibil- 
ity of  an  eaormous  gain  in  case  of  an  early 
death.  Whereas  at  present,  as  X  have  endeav- 
ored to  show,  tbe  rnk  of  a  debtor's  exceed- 
ing bis  eniectancy  is  equalized  by  the  posst- 
biflty  of  his  death  within  it,  and  In  a  elven 
number  of  ca^es  the  result  produces  uniform- 
fty.  The  want  of  uniformity  is  not  tbe  fault 
of  the  rule,  batof  its  applteation  to  «  single 
case. 

There  is  more  difflcnlty  In  the  otber  objec- 
tion. The  policy  in  qoestloD,  however,  was 
taken  oat  in  a  mutual  company,  where  assess- 
menls  are  made  from  time  to  time,  and  there 
appears  to  have  been  no  diflScuIty  upon  the 
tnal  below  in  ascertaining  with  auflSdent  ac- 
cural the  amount  of  assessmentg  which  Uie 
defendants  would  have  been  called  upon  to 
pay  had  tbe  assured  lived  oat  his  expectancy. 
The  precise  amount  of  such  assessmenta  can- 
not of  course  be  estimated  with  the  same  ac- 
curacy as  in  the  case  of  a  company  in  which 
the  annual  preuiium  is  a  fixed  snm.  But  tbe 
assessments  even  in  a  mutual  company  can  be 
approximated  by  tbe  experience  of  other  simi 
lar  companies  with  sufllcicnt  accaracy  to  base 
an  insurance  tyion  it.  And  where  a  policy  has 
been  taken  out  in  good  faith  by  a  creditor,  the 
law  does  not  exact  impossihilities.  A  slight 
mistake,  one  way  or  the  other,  owing  to  the 
condition  of  the  company's  busioeas,  by  which 
assessments  are  incrMsed  ordiralnishen.wouid 
not  necessarily  vitiate  a  poHcy.  Tbe  cost  of 
life  iDBurance  by  whatever  system  adopted,  it 
is  believed,  does  not  "var;^  so  ereatly  as  to  pre- 
vent a  reasonable  approximation  thereof. 

It  may  be  that  few  men  would  take  out  a 
life  policy  to  secure  a  debt  of  $100,  where 
there  is  an  expectancy  of  lifb  for  twenty-six 
years,  and  pay  an  annual  assessment  or  pre- 
mium in  excess  of  tbe  whole  amount  of  tbe 
debt.  But  we  do  not  pass  upon  the  wisdom  of 
ooatracts;  we  only  consider  their  legality,  and 
care  must  be  taken  in  the  enforcement  of  an 
admittedly  sound  rule  of  public  policy  not  to 
impinge  upon  the  right  of  the  cimen  to  con- 
tract. Id  this  instance  the  cbntract  was  law- 
ful, and  tbe  defendants  appear  to  have  entered 
into  it  not  so  much  for  theit  own  benefit  as  for 
the  accommodation  of  the  assured.  We  are 
not  to  measure  its  legality  by  ft*  results  butl^ 
its  surroundings  at  the  time  It  was  made. 

We  are  of  opintou  that  a  creditor  may  law- 
fully take  out  a  policy  on  the  life  of  his  debtor 
in  an  amount  to  cover  tbe  debt  with  Interest, 
18L.aA. 
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and  tbe  cost  of  sncAi  Iniuranoe  with  interest 
thereon  during  tbe  period  of  the  expectancy 
of  life  of  the  aasuied  accordlog  to  tbe  Cnrlisw 
Tables. 

We  And  so  ertor  in  the  tuHng  of  the  eooii 
below. 


COirESTOGA  CIGAR  CO. 
e. 

Charles  FINKB  «(  aL,  Afflt., 

(  Pa.—  )  , 

1.  In  an  action  to  «nfbre«  the  alleged 
liability  of  a  tobacco  eampler  to  make 
ffood  the  loss  reaulUoff  to  s  buyer  because  the  to- 
bacco tn  the  oases  was  not  as»epi!ceonteatytte 
togs  attnebed  to  tbe  samptes,  evIdeDoe  Is  aOmM- 
Idfl  to  show  what  meantorappareiKlranitriiruous 
words  and  tiganm  oa  tbe  tags  conveyed  to  the 
tnule,  and  that  by  unge  tbe  auDider  undertook 
to  mate  Bood  Iosms  resulting  ftomuntpie  slate- 
ments  tn  tiie  tags. 

8»  A  verdict  agalnnt  a  tobaeeo  eaiplcr 
tor  fbm  amonnt  of  lOM  remltlns  to  a 
buyer  because  tbe  tobacco  in  the  oases  was  na^ 
as  rapreaented  by  the  saiaple  togs  is  supported  by 
evidence  that  by  usage  ot  trade  he  undertook  to 
make  good  such  loss,  and  that  be  had  promised  to 
make  It  good  after  havlog  been  notified  of  it  and 
bad  paid  otber  losses  resulting  from  tbe  same 
cause,  Rltboufth  there  was  no  prtrl^  of  contract 
between  bim  and  the  person  injured.^ 

(Octobers,  1«L) 


Nom— (^Mtont  and  wage,  aa  laio. 

TTnge  or  Custom  Is  a  source  <rf  law  In  all  govern- 
menta.  United  States  v.  Arreilondo,  31 U.  8. 6  Pet. 
691, 8  L.  ed.  517. 

A  custom  Is  an  uowrittea  law  established  bylouK 
usage  and  the  oooseot  of  our  ancestots.  Usage  fs 
the  legal  evidence  of  the  custom.  Mnis  v.  Kelson, 
iS  Fed.  Rep.  777. 

Usages  long  established  and  followed  have,  to  n 
Treat  extent,  tlie  effloacy  of  law  tn  all  eoantrles. 
Hiey  oontroltheoonstraetionandgumfruidllniit 
the  fence  of  positive  enaetmentSL  Sttdellv.Omnd- 
Jean,  111  U.  S.  413.  28  L.  ed.  83;  Hitcbel  v.  United 
States,  3i  U.  S.  9  Prt.  711, «  L.  ed.  883. 

A  custom,  to  have  the  force  ot  law,  must  be  uni- 
versal, and  Its  cHlgIn  la  point  ot  time  so  Iter  back 
"that  the  memory  of  man  runneth  not  to  the  con-' 
trary."  'Ulnier  v.  Famswortfa,  t  New  Sag.  Bep. 
835. 80  Me.  SOO. 

A  long  and  Inveterate  usage  for  half  a  century, 
under  express  aanotlon  <tflaw,  should.be  able  to 
ooDtinue  without  further  re-enaotment,  unless  tbe 
legidatlve  wIU  Is  expressed  to  the  contrary.  There 
canbesopreeumptionagBinsttt  from  mere  sltenoe. 
with  no  substituted  rule  oo  the  subject.  Warren 
V.  Board  of  BegMtaUon,  tU  B.  A.  sm.n  Utah. 
386. 

OannathttneoaiHt^tPtthrvtaof  taw* 

A  costom  should  not  be  in  oonltkit  with  tbe  ndes 
and  prteolples  of  law.  Tumtmll  v.  Osborne,  12 
Abb.  Fr.  N.  8. 80%  Bnst  Birmiogham  Land  Co.  v. 
DeaniB,8 L.  B.  A.  888, » Ala.  6W. 

A  mere  customer  usage  Is  without  force,  In  up- 
positton  to  a  positive  law.  Coleman  v.  M'Munlo,  & 
Band.  (-Ta.)  SI;  Bandall  v.  Smith,  68  He.  105;  Cran- 
well  V.  The  Fanny  Foadlck.  U  Aa  n.  tiK;  Winder 
V.  Blake,.  40  N.  a  S32:  Thompson  v.  Ashton*  ii  Johns. 
319;  Greene  v.  Trier,  ttPa.  811;  IMaptane  v.  Cto- 
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APinSAL  by  defendanti  bom  %  jodgmeat  of 
the  Court  of  CommoD  Pleas  for  LtncM- 
ter  CooD^  in  &Tor  of  plainiifl  in  ftn  action 
broaeht  to  recover  the  lots  alleged  to  bare  re- 
■nltcd  to  {daioUff  because  tobacco  purchased 
by  tn  renanoe  upon  defendantaf  sample  tan 
was  not  as  repraaeiitedl  by  such  tags.  Jf- 
Jinm^d. 

The  facts  suffldeotlr  appear  in  the  c^nlon. 

Jfaan.  Brown  *  HmumI*  for  appenania: 

A  party  cabnot  recover  uoIhr  on  a  duty  os- 
samed  to  binuelf. 

1  Wbarton.  Coat  %  506. 

To  sappoit  a  coDtract  a  eooslderatfon  most 
move  fnnn  tbe  promisee.  "Tbe  plaintiff  must 
noHe  ID  his  person  both  tbe  promise  and  the 
eooBideraiioD  Qf  it,  aod  If  tbe  action  Id  such  a 
case  cannoi  brsnstained  on  the  fonndatlon  of 
tbe  coorideratioo  by  drawine  tbe  pmnise  to 
it,  it  canoot  be  sustained  at  axil" 

iidmwdtm  v.  Penny.  1  Pa.  886. 

To  makitate  an  actkn  against  an  aUeged 
GODtracting  party  bis  privity  of  oontract  must 
be  shown. 

1  Wbarton,  Coot,  g  607;  Chitty,  PI.  1;  Qmp- 
ieU  T.  Laeoek,  40  Pa.  450;  Torren*  v.  Camp^ 


Int.  Oo.  4  Whart  68, 

Id  all  cases,  where  a  consideration  is  reguired, 
a  part^  Ruing  on  a  contract  most  show  that  the 
conmeration  flowed  from  htm. 

1  Wbarton.  CknI.  %  506. 

Mestrt.  E.  K.  Martin  and  T.  B.  Hola- 
has*  for  appellee: 

Custom  makes  law  in  tbe  abeeace  of  more 
definite  enactments,  and  appellee  has  proven 
what  the  custom  has  tieen  lor  twenty  years  in 
this  line  of  business,  so  exactly  and  unerrlog- 
1t  tbat  tt  cannot  be  mistaken.  By  this  cusbHt. 
tJieTe  was  a  subsisting  valid  oontract  TDoning 
with  the  warrant  foio  whosesoever  bands  tbat 
warranty  came,  within  lix  montha  from  the 
time  it  was  made.  Tbe  unlvenal  custom  of 
tbe  trade  is  tbe  parcbase  of  leaf  tobacco 
•tripped,  assorted  and  packed  in  boxes.  By 
reason  of  not  being  aide  to  tnq>ect  it  in  that 
shape,  it  is  sold  upon  the  guaranty  of  the  in- 
qnctor'a  sample. 

Custom  must  be  certain,  uniform  and  notori- 
ous, so  as  to  be  known  to  tbe  parties  to  the 
trade. 

MeMatten  v.  Pmnajilvania  A  C^.  60  Pa. 


Aaw,  IS  Oratt  457;  Pfscataqna  ExoIl  Bub  v.  Cbr> 
Mr,  a>  H.  H.  2IB;  Jofea  v.  Sfaadbum,  U  Ky.  L.  Bcp. 
M*:  BaUiDOte  Fiiat  Nat  Bank  v.  Taliaferro,  72  Md. 
Ut. 

No  one  cao  escape  tbe  puntahment  of  the  taw  by 
proving'  a  custom  contrary  to  law.  MInaffban  v. 
State.  7t  Wis. 

A  custom  making  SJMO  pounds  a  ton  of  coal  la  not 
roodwbPD  oppOFOd  to  a  statute  (Actor  Apri]  15, 
maUnsr  2,0(10  pounds  a  legal  ton.  Godcbarles 
v.  Wlgenian,  4  Cent.  B»p.  8BT,  113  Pa.  43L 

A  cuBtom  of  railroads  not  to  recdrefortranspor- 
titkm  any  livestock  Unless  under  certain  oondl- 
tioM  modlfyins  their  oommon-laT  llabfUty  would 
be  contrary  to  law  and  public  policy.  Uissourl 
Pac  R.  Co.  V.  Ritian.  Z  L.  B.  A  75, 72  Tex.  127. 

Usage  wttl  not  control  tbe  l«iral  tnterprctatloa  of 
a  sutnte.  Dwiglit  V.  Boston;  12  Allen,  810. 

A  custom  contrary  to  mof^lty,  religion,  or  tbe 
law  of  tbe  land  is  void.  Hofmes  v.  Johnson,  <SPa, 
US. 

Noreaa  custom  deprive  a  person  of  a  legal  rfgbt 
fl«e  Atty-Oen.  t.  Trit.  t  L.  R.  A.  87, 146  Muss.  SOft; 
Bast  Blrmlngbam  Land  Ol.  v.  Dennis,  2  h.  B.  A. 
ttAla.5«EL 

A  usage  must  not  be  In  restraint  of  trade,  nor 
In  oonfllctwlib  pubMo  policy  or  the  law  of  the  land 
SDsquehaana  Fertilised  Co.  v.  White,  S  Cent.  Rep- 
<N.aSHd.Ui. 

Wbere  the  statute  Imposes  an  absolute  liability  to 
make  hhrtwayB  safe  for  travel,  a  general  cu!!tom 
tod  usage  as  to  placing  barriers  Is  of  no  tmportaoce 
wbm  barriers  at  a  dangeroaa  place  were  not  pro- 
Ttded.  MoUoy  v.  Walker  Twp.  6  L.  B.  A.  606,  TT 

Miul  reasonable. 

A  custom  mnst  be  reasonable  aod  not  fHtidnotlve 
oftnJnstloelDltspTaotloaloperation.  Susquehanna 
rtoftJUaer  Co.  v.  Wbtte,  0  Genu  Bep.  434, 60  Md.  (M. 

An  absurd  and  on  reasonable  custom  Is  not  bind> 
lag.  THley  v.  Cbfcago  (Tllley  v.  Cook  County)  103 
C.  8.  U6, 28  L.  ed.  8T^  TTnfted  States  t.  Buchanan, 
•  V.  8.  a  How.  n,  U  L,  ed.  W7:  Walker  v.  Western 
Tni)ap.Oikm  U.B.aWalLin.18  L.ed.in. 

Aenslomof  nflroadoompantestoleaveall  tum- 
tsUsa  unfastened  k  nnioasonable.  Rwaco  EL  b 
Kav.  Oo.  V.  Hedrlok  (Wash.)  Dec.  10. 1890. 

An  nmeasonabto  usage  as  to  ;tbe  operation  of 
dmaar  mills  wOlinat  azeuae  HMowceta  of  a  mm  In 


operating  It  in  a  way  that  ocnistlttttes  a  nulaanoe. 
Shepard  v.  HIU.  1B1  Mass.  Sn 

A  custom  which  would  prevent  a  shipowner  from 
vacating  tbe  agency  of  bla  agent  Is  unreaaonabte 
and  has  no  le^  force.  Minis  v.  Kelson,  43  Fed. 
Rep.  717. 

IftMt  be  appMsoMs  Ut  matter  In  eoHlrooertv. 

A  usage  Is  Ineffectual  unless  establfebcd,  known 
and  applicable  to  tbe  matter  in  controversy.  Jan- 
ney  v.  Boyd,  80  Minn.  819;  Taylor  v.  Mueller,  Id. 
80:  Dunham  v.  Haggorty.  1  Cent  Bep.  600, 110  Pa. 
609;  Butta  V.  Kattcnnan.  2  cent  Bep.  776.  112  Pa. 
2S1;  Cberaw  ft  S.  B.  Ca  v.  Broadnaz,  1  Cent.  Bep. 
3iS,  ItN  Pa.  482. 

Proof  of  custom  cannot  BTafl,  unices  ebown  tobe 
applicable  to  the  case.  Ruth  v.  Eatiermao,  (tu)»\i. 

Tbe  general  usage  of  a  foreign  port  In  setlling 
treneral  averat^  la  binding.  If.  however,  it  lauot 
a  case  for  general  average.  It  Is  not  binding.  Che- 
raw  ft  8.  B.  Co.  v.  Broadoax,  supra. 

JHuit  b«  MtHoIlv  klunm  to  the  vaitv  temtht  to  he 

bound. 

A  custom  or  usage,  to  boavallable  against  a  party 
to  a  coDtroct  muet  be  so  notorious  as  to  affect  bliu 
with  knowledge  of  It  and  raise  the  presumptloa 
that  be  dealt  with  reference  to  It  or  he  must  be 
shown  to  have  bad  actual  knowledge  of  It.  Blake 
y.  Stump,  10  L.  R.  A.  103,  73  Md.  m 

A  custom  aaioDg  brokers  to  deliver  equal  quan^ 
titles  of  grain  or  Its  market  value  In  fulfillment  of 
contracts  <tf  purchase  made  by  tbem  for  others, 
docs  not  bind  tbe  seller,  without  evidence  tlht  be 
bad  knowledge  of  tt  Jrwln  v.  Wllllar,  110  U.  8. 
4fiB, L.  ed.  a!6. 

So  tbe  fact  tbat  a  person  dealt  through  broken 
Is  not  sufficient  of  Itself  to  affect  faim  with  knowl- 
edge of  a  peculiar  custom  amonx  them.  Blake  v. 
Stump,  8Uj>nL 

Utave  and  custom  a»  part  ttf  eonfracC 
In  all  contracts  as  to  the  subject  matter  of  which 
known  usages  prevail,  tbe  parties  procoed  on  tbu 
tactt  asBumptfon  of  euch  usages  but  commonly  re- 
duce Into  writing  the  particulars  of  their  agi'^'e- 
mcnt  omitting  to  specify  tfaoee  known  usaut^ 
which  are  Included  as  of  coun^  by  mutual  unik-r- 
etandlng.  MacCuleky  v.  Elosternmo,  10  L.  it  A. 
Te6,a0Oreg.i(n. 
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874;  Carter  r.  PhUaO^ia  Boat  Go.  77  PGu  386. 

Seed  V.  Garvin,  12  Serg.  &  R.  103,  holds 
"tbat  the  gnannty  raa  with  the  bond,  and 
into  whoflesoever  hands  it  came  the  beneficial 
interest  in  tbe  bundcanied  with  it  the  gaarao- 
ty  of  payment." 

Paxson,  Ch.  J.,  delivered  tbe  opimon  of 
the  court: 

Tbia  case  preseots  a  novel  question.  It  is 
wbetber  a  tag  placed  upon  a  baw  of  tobacco  by 
tbe  inspector  or  sampler  ]a  a  warranty  of  the 
quality  of  the  tobacco,  and  whether  it  inures 
to'  the  benefit  of  aubsequmt  purchven  tbocof. 
The  facts,  briefly  stated,  are  as  fi^lowa:  Tbe 
Coneetoga  Cigar  Company,,  plaintiff,  is  a  cor^ 
poration  engaged  in  tbe  tnanufacture  of  cigars 
ID  Lancaster,  Fa.  Charles  Finbe  &  Co.,  de- 
fendants, are  engaged  in  what  is  known  as 
"sampling"  of  Imf  tobaoco,  with  tbeir  main 
office  in  the  City  of  Kew  York,  and  an  agMcy, 
or  branch  office  in  the  City  of  Lancaiter.  In 


tbe  Tegular  coune  of  barimn  4Ae  platbiiOs 
purchased  two  cases  of  tobaiJoo  {roia  tbe  finn 
of  B.  8.  Kendig  &  Co. '  These  cases  vera  par* 
cbflsed  by  aam|:4e,  each  sample  having  on  it 
one  of  defendaota'  tags  coatabting  sucb  an  In* 
scription  as  tbe  fidlowiog — tbe  naoaber,  weight 
and  tare,  varying  with  the  diflJerentcmei: 

"Stripped  and  sample  warranted.  No.' 408, 
Feb.  Stii^  18U7;  464  lbs.  &  84  oflC  Not  respoo- 
sible  for  any  cfaadBe  or  £feiaeff»oooarriog  after 
inspection.  Chu-Ks  Finke  &  Co.,  Inspectors, 
149  Water  Street,  New  York;  Fraok  Rusch^, 
John  T.  Mellon.  Jr." 

Curtly  after  tlie  purcbaae  of  tb»  tobaoco  a 
portion  of  it — 1973  lha.— was  fouhd  to  be  ior- 
lured.  The  plaintiffs  immediately  notified 
Kendig  &  Co.,  from  Whom  thev, purchased  it, 
and  the  latter  notified  the  deieiidaots,  wboee 
tag  was  on  the  samplea.  Shortly  thereafter 
the  agents  of  Finke  A  Co.  called  apon  the 
plaintiff,  examined  Uie  defective  tobaoco.  and 
promiied  to  make  it  all  r^fat.  sod  pay  for  it. 


A  Keneral  diatom  it  a  general  law.  and  forms  the 
taw  of  a  contract  on  the  siibjeot  matter;  tbouyh 
at  rarlance  with  Its  terms,  it  enters  Into  and  oou- 
t  rols  its  etlpnlattons,  as  an  Act  ofinurllament  or  of  a 
Bute  Leirlalature.  Untted  States  v.  Arredondo.  SI 
Cr.S.  8Pet.aBl,8L.ed.St7. 

Not  aOmliMlete  vary wtittm  etmtraeL 

Oral  testimony  of  a  oustom  In  trade,  or  of  any 
other  matter.  Is  toadmlsslble  to  vary  the  terms  of  a 
written  contract  which  Is  clear,  prectoe  and  unam- 
t>lKuou8,  sod  wblob  embraces  the  entire  agree- 
ment of  the  parttee.  Uiltcr  v.  Dunlap,  6  West  Bep. 
m.  n  Ho.  App.  97. 

There  must  be  amUguIty  or  unoertaloty  upon 
the  facuof  a  written  instrument  to  Justifj  extrane- 
ous evidence  of  usekc,  and  It  must  be  limited  to  tbe 
vlparln;  up  of  the  otwcurlty.  It  (eflnot  admlsBlble 
for  tbe  purpose  of  adding  to  ttie  contract  new  stipu- 
lations. Oelrlclis  T.  Foid,  04  D.  8.  28  How.  48.  M  L. 
cd.  534:  Orient  Mut.  Ine.  Go.  v.  Wrifrht,  68  U.  8.  1 
Wall.  456,  17  L.  ed.  fiOG:  Stagg  v.  Connecticut  Hut. 
ti.  Ins.  Co.  TT  t;.  S.  10  Wall.  liB9. 19  V.  ed.  1038;  Hearoe 
r.  New  Enir.  Hut.  Har.  Ins.  Co.  87  0. 8.  SO  Wall  48H, 
S3  L.  ed.  395:  First  Nat.  Bank  of  Cbichmatl  v.  Burk- 
bardt.  100  n.  8. 688,  26  L.  ed.  766. 

Clear  and  explicit  provisions  cannot  be  varied  by 
proof  of  8  custom  existing  at  the  place  and  known 
to  both  parties,  tarrowe  t.  I«w1s,44  Hun,  228. 

A  contract  la  to  be  respected,  not  only  In  view  of 
Its  terms,  but  of  its  legal  effect;  and  that  legal  effect 
can  no  more  be  chantred  or  contradicted  by  parol 
than  Its  express  terms  may  be.  TumbuU  t.  Os- 
borne, 12  Abb.  Pr.  N.  8. 206. 

Omissions  may,  in  some  cases,  be  suppUed  by  the 
introduction  of  a  oustom,  but  It  Is  not  admitted  to 
contradict  or  vary  express  stipulatioos  or  provis- 
ions of  a  contract  BItven  v.  New  Bngland  8crew 
Co.  04  U.  8.  SS  How.  «m.  16  L.  ed.  610. 

Where  the  plaintiff  afrreestodellver  flour,  iucon- 
sideratioD  of  which  tbe  defendants  agree  to  pay 
tbe  price,  parol  evidence  of  usage  to  deposit  a  giv- 
en sum  of  money  tn  abankas  security  is  iuadmissl- 
bl&  Oelricira  v.  Ford,  mpra. 

A  custom  whioh  Is  not  pleaded  cannot  be  consid- 
ered as  ntodUytng  an  unambiguous  written  prom- 
ise on  which  an  action  tobasecL  Llndley  r.  Water- 
loo First  Nat.  Bank.  S  L.  R.  A.  709. 78  Iowa,  629. 

A  clear,  certain  and  distinct  contract  cannot  t>e 
modlfled  by  proof  of  oustom  Inoon^stent  with  itor 
wblob  expressly  or  by  necenary  implication  con- 
tradicts it.  Champion  Uach.  Co.  v.  Krvay  (Xex. 
App.)  June  18,  USD. 

Tbe  oustom  of  a  paitv  to  deliver  a  part  of  a  quan- 
18  L.RA. 


tlty  of  goods  contracted  to  be  delivered,  though  tn- 
variabte,  cannot  excuse  such  party  from  compli- 
ance with  hts  oootract  miven  v.  New  Bngland 
Screw  Co.  supra. 

A  oonfaaot  to  pay  a  certain  price  for  railroad  ties 
cannot  be  modified  by  proof  merely  of  a  gmraal 
custom  to  inspect  such  ties  as  flrets  and  seoonda. 
Larrowe  v.  Lewis.  88  N.  T.  S.  B.  76B. 

Bvidenoe  of|B  custom  of  most  plasterers  to  slight 
their  worlcand  do  "drawn  work"  when  three-coat 
work  is  contracted  for.  Is  tnadmlssible  to  excuse 
violation  of  a  contract  to  build  a  house,  call- 
ing for  good  three-coat  plastering.  Cook  v.  Hawk- 
ms  (Ark.)  April  18, 1891. 

Hie  rights  of  the  parties  under  their  contract 
cannot  be  changed  by  proof  of  a  local  custom  dif- 
ferent from  the  rule  of  law.  Welnatelne  v.  Har- 
rison. 68  tez.  648. 

Svtdenee  ef  eiutam  or  mao^ 
A  custom  or  usage  may  be  proved  by  patrol  evi- 
dence.  Bliven  v.  New  Bngland  Screw  Co.  64  V.  B. 
23  How.  420,ML.ed.  810;  Oelrlcks  v.Ford,64  U.  8. 
23  How.  49, 16  L.  ed.  634. 

The  usage  of  trade  may  be  proved  by  parol,  al- 
though such  usage  originated  In  a  law  or  edict  of 
tbe  govenuDont  of  tbe  country  where  It  prevails. 
Livingston  v.  Maryland  Tns.  Co.  11  IT.  8.  7  Cranch. 
E0B.8L.ed.42]. 

So  evidence  is  admissible  to  show  that  an  eetat)- 
itshed  usage  has  been  subsequently  changed. 
Cookendorfer  v.  Preston,  4B  U.  S.  i  How.  817.11  L. 
ed.  99S. 

Usage  may  be  proved  by  a  single  witness  who  tes- 
tifies explicitly  to  tbe  antliiuity,  duration  and  uni- 
veraality  of  t^e  usage,  and  who  Is  unoontradloted. 
Hoblnson  v.  United  States,  80  U.  8.  18  Wall  881. 80 

L.ed.6fi8. 

Where  a  question  was  objected  to  as  calling  for  a 
oustom  Instead  of  for  facts,  but  the  objection  was 
overruled,  and  tbe  witness  pnxieeded  to  state  facts 
and  not  a  custom,  the  party  objecting  was  not 
prejudiced.  Fattereon  v.  Chicago,  H.  i  StP.  B. 
Co.  70  Iowa.  WR. 

Evidence  of  usage  and  oustom  Is  not  admissible 
on  the  quc«tion  of  negligence.  See  iwU  lit  Stand- 
ard OU  Co.  V.  Swan  (Tenn.)  10  L.  R.  A.  386. 

As  part  of  contract;  usage  of  trade  to  aid  inter- 
pi-cliition.  See  notes  to  NewhoJl  v.  Apploton(N.  T.) 
3L.R.A.859:  Smith  v.  Clews  (N.  JTJ  4  L.  B.  A.  392; 
HaoCulsky  v.  Klosterman  (Or.>  10  L.  B.  A.  T8&,  ^ 
Oreg.  106. 

Effect  on  legal  right  See  note  to  Atty-6eo.  v. 
Tarr  (Haaaj  S  L.  B.  A.  87. 
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Tbe  defcndanta  nibReqnently  fifled  to  nulu  It 
all  rigbi,  and  this  suit  iru  broagbt  to  compel 
^em  to  do  8o. 

Tbe  plainUfls  were  met  at  the  very  tbreabottt 
of  their  case  with  tbeconteDtion  that  tbere  was 
DO  onntract  between  tbe  perties  nor  was  there 
any  privity.  It  may  be  conceded  that  no  con- 
tract wtth  tibe  plaintiff  appeals  opon  tbe  face 
d  tbe  taK»  nor  waa  tfaeie  any  erldcnce  to  show 
that  tbe  defendants  bad  aamided  tbe  tob&cco 
St  ihe  request  of  the  plaintiffs,  or  that  it  bad 
paid  tbem  for  doing  bo.  On  tbe  contrary  it 
was  evident  that  It  had  hten  sampled  for  some 
jwevioos  owner,  and  bad  peased,  thus  sampled, 
to  plaintifh. 

Had  tbere  beeo  no  ambiguity  aboat  the  tag, 
its  consi faction  would  have  been  for  the 
coort.  As.  however.  It  was  nnintelligible  in 
some  respects  wlthoat  eiplanatton,  tbe  learned 
judge  below  permitted  Uie  plaintiffs  to  call  a 
BDmtier  of  witnesaea,  inspectors,  and  persona 
in  tbe  tobacco  trade,  to  testify  to  tbe  meaning 
of  certain  words  and  tlgores  on  the  taga  as  nn- 
dcTStood  and  acted  upon  by  those  engaged  in 
tbe  business  fn  this  country.  Tbe  uncontra- 
dicted evidence  upon  this  point  was  in  sub- 
stance that  tbe  tag  or  label  on  tbe  sample 
HM^ns  that  the  sampler  guarsntees  the  tobaccx) 
in  tbe  case  to  be  identical  witb  tbe  tobacco  in 
tbe  sample,  and  unless  tbe  tag  bears  marks  to 
U>e  contrary,  that  the  tobacco  in  tbe  case  is 
sound;  that  it  is  the  custom  in  sampling  to- 
bscco,  when  any  dsmaged  totmcco  is  found  in 
the  case,  to  mark  on  tiw  ticket  the  percentage 
of  damage  that  the  case  contains;  the  absence 
of  marks  indicates  that  tbe  tobacco  Is  sound. 
It  is  inspected  for  the  coovenlence  and  safety 
of  both  buyer  and  seller;  tbe  tobacco  sold  by 
these  samples  is  frequently  paid  for  long  be- 
fore it  is  delivered;  that  the  label  is  not  only  a 
^[uarBotee  of  the  quality  of  the  tobacco,  at  the 
tin>e  of  inspection,  but  that  the  guarantee  is 
pood  six  months,  for  tbe  benefit  of  any 
person  into  whose  poeaession:  the  tobacco  may 
come  wilbio  that  time;  that  if  tbetobaceo  thus 
inspected  proves  defective  the  sampler  shall 
make  it  good  by  paying  for  so  much  as  is  in- 
jured or  spoiled. 

There  is  no  doubt  under  the  evidence  that 
this  la  tbe  usage  of  the  b-ade,  so  general  as  to 


be  universal  Whether  the  usage  bu  con- 
tinued so  long  as  to  have  grown  into  a  custom 
such  as  tbe  law  would  write  into  every  such 
contract  is  a  very  serious  C[ue8iion,  which  we 
are  not  caUed  upon  to  rule  m  this  case.  As  it 
is  one  of  first  impression,  and  at  tbe  same  time 
of  vast  importance  to  thia  large  industry,  we 
prefor  to  decide  only  what  is  before  us,  and 
not  anticipate  cases  whldi  may  arte  In  tbe 
future  under  other  circumstances. 

We  are  of  opinion  that  tbe  evidence  explana- 
tory of  the  tag  and  the  usage  of  trade  In  con- 
nection tberewith  was  properly  received  and 
submitted  to  the  jury.  Their  verdict  settles 
the  matter  so  for  as  the  facts  axe  coocemed. 
They  have  found  the  eontract  substantially  In 
accordance  wtth  tbe  plaintiff's  coostruetion  of 
it.  Was  ttera  evidence  suffldent  to  justify 
thls  flndingf 

However  much  we  might  besHate  were  tbere 
nothing  in  the  case  but  the  proof  of  the  usage 
of  ^e  trade,  there  Is  evidence  that  the  defeiS- 
anls'  own  construction  was  in  harmony  witb 
that  usage.  It  is  fn  proof  that  defendant^ 
agents  when  noUfled  of  tbe  defect  in  tbe  to- 
Mcco,  called  upon  the  plaintiffs,  examined  it, 
admitted  tbe  defect,  and  promised  to  make  It 
good.  There  was  also  evidence  that  in  other 
cases,  when  tbe  same  thing  bad  occurred, 
they  had  "  made  it  good  "  by  paying  for  tbe 
defective  tobacco.  It  Is  no  answer  to  this  to 
say  that  there  was  no  proof  of  their  agency, 
nor  that  tbe  tags  were  placed  on  tbe  samples 
by  the  defendants.  It  was  not  only  shown 
that  Irwfn  &  Scbroeder  were  acting  as  agents 
for  tbe  defendants,  bnt  there  was  direct  proof 
of  their  agency  by  tbe  ndmisston  of  a  member 
of  defendontsr  firm.  There  was  also  tbe  recog- 
nition of  the  sample  tags  by  the  agents,  accom- 
panied by  the  promise  to  pay  for  tbe  defective 
tobacco.  We  hare  then  the  construction  of 
tbe  contract  by  tbe  defendants  tbemsolves— a. 
construction  to  entire  harmony  witb  that  of 
the  plaintiff,  uid  the  usage  of  trade  which 
was  offered  in  explanation  of  It. 

The  case  was  submitted  to  the  jury  with 
proper  instructions,  and  the  verdict  was  fully 
wsrranted  by  tbe  evidence. 


HI880TJBI  SUPREMB  COUBT  (3d  Dlv.). 


8«rah  C.  BLEVINS  et  at..  BetpU.. 

V. 

Klas  P.  SMITH,  Appt. 

1.  Hoanlaal  ilnmng—  only  ean  be  re- 
0«var«d  for  Inranab  of  a  covenant  of  warranty 


by  reason  of  an  locnmtwwioe  oonsistinff  of  a 
rigfat  ol  Aower  so  looff  as  It  remains  locboate, 

8.  An  Inehoato  rijriit  of  dofrer  In  not  e«t 
off  "by  a  soi«  €ti  thm  hnsbnnd's  land  fbr 
taxeSi  since  tbe  tax  proceeding  ts  not  etrlctly 
in  rem,  alMiouffb  the  statutes  do  not  permit  any 
personal  judgmsnt  ft>r  ttie  tax.  irtiere  tbey  also 
[WOTide  that  the  wife's  tntemt  shall  not  be  af- 


Sacm.— Dower:  bar  of  Mehxtte  rlgM. 

A  wtfe.  In  the  lifetime  of  her  husband,  can  bar 
her  rlffbt  of  dower  Id  no  other  mode  than  pre- 
•crlbed  by  atatute;  a  ooDverance  thereof  by  deed 
ricned  by  the  husband  will  not  operate  sgaiDst  her 
by  way  of  equltatde  cstopftet.  Ifaion  V.  Hason,  1 
Stw  EoK.  Bei>.  m.  MO  UuB.  S8. 

It  ta  not  barred  by  seven  years'  adverse  posses*' 
ISLlR  A. 


sion  with  color  of  title  and  -payment  of  taxes,  un- 
der fbi  UllnolH  Act  of  1838.  MilkT  v.  Pence.  1^ 
HI.  149:  Brian  v.  MeltOn,  US  lU.  Wt. 

It  to  not  a  Hen  within  the  General  Btatutes.  S 170. 
deolarfng  that  "taxes  ebaU  be  a  first  Hen,"  and 
therefore  to  not  made  by  that  section  sobordinate 
to  the  lien  for  taxes.  SlieU  v.  Dunoao,  S  L.  K.  A. 
tea,  81 8.  C  517. 
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Mis 


footed  \)7  anr  aot  or  iaabm  ot  tbe  husband  or  by 
aii7  iudgmeBt  afaioA  htm. 

(Thomas,  J.,  dttBetaa  from  propoHtXm  AJ 

(llw«li81,t8aL) 

APPEAL  br  defeedUit  from  a  Jndgmeiit  of 
the  Circuit  Court  for  JoboBon  County  in 
Iftvor  of  pUiatiffs  ia  an  action  brought  to  re* 
cover  damages  for  au  alleged  breach  of  a  coye- 
saot  of  warranty  in  a  deed.  Beteraed, 
The  facts  are  stated  in  the  opiaioDS. 
3fr.  Samuel  P.  Sparks,  for  appellant: 
The  existeDce  of  an  Inchoate  right  of  dower 
in  Mra.  Collier  at  the  time  ai^llant  entered 
into  the  coTenaots  at  most  comtituted  only  a 
technic^  breach  of  the  covenaots  against  in- 
cumbrances, and  only  nominal  damages  were 
recoverable. 

Sedgwick,  Dam.  4th  ed.  196,  note;  4  Kent, 
Com.  art.  4;  Rawle,  Oov.  Title,  541 ;  Coaur  y. 
GamNe,  10  Ho.  467;  Walker  t.  Ikavffr,  79  Mo. 
W4;  Pr^e$t  v.  Dearer,  88  Mo.  App.  276;  Diek- 
■aon  V.  Desire,  88  Mo.  151;  Wpatt  v.  Dunn,  98 
Mo.  469;  RunnelU  v.  Wd^ber,  69  Me.  488;  8 
Sutherland,  Dam.  lat  ed.  p.  827;  Haulrig  v. 
muttm.  ISIod.  481;  Levi*  v.  Lewie.  5  Rfcb. 
L.  12;  Jft/ee  v.  OberU,  17  Ohio.  71;  Bender  v. 
Fromberger.  4  U.  8.  4  Dall.  440,  1  L.  ed.  900; 
IHtrrttt  T.  IHper,  58  Ho.  S51. 

Tbe  existence  of  this  inchoate  right  of  dow- 
«r  was  not  an  act  "done  or  suflerm  by  appel- 
lant, Dor  those  under  whom  he  claimed," 
ugainst  tbe  exietence  of  which  he  odvenaoted. 

Rev.  Stat  1879,  §  675;  Walker  v.  Deaver,  *a- 
pra;  4  Kent,  Com.  g  440;  Armelarong  r.  Dar- 
by. 86  Mo.  517;  Bender  v.  Fivmbei^er,  4  U.  8. 

4  DfllL  486. 1  L.  ed.  898;  Rawle,  Cot.  Title,  p. 
.541:  Alexander  v.  Bt^re^,  10  Ho.  460. 

Until  there  had  been  ao  actual  loss,  eviction, 
or  its  equivalent  consequent  on  tbe  breach, 
only  nominal  damages  could  be  recovered, 

WaOter  v.  Deaver,  supra/  Hvnt  t.  JfonA,  80 
Ho.  896;  Morgan  t.  OmnOat  A  8t.  J.  B.  Oo. 
«3  Mo.  129:  Matheny  r.  Mamn,  78  Ho.  677. 

The  sale  for  taxes  barred  the  Inchoate  right 
of  dower  of  Mrs.  Collier. 

It  was  witbin  tbe  power  of  the  Legislature 
to  pass  laws  which  would  defeat  an  Inchoate 
right  of  dower. 

Cooley,  Const,  Lim.  p.  445;  Morriton  v. 
Bice,  86  Hinn.  486;  Tieaeman,  Pol.  Powers, 

5  117,  pp.  841,  861. 

The  proceeding  to  enforce  taxes  by  the  State 
is  always  analogous  to  the  exercise  by  it  of  tbe 
rigbt  of  emioetit  domain,  which  it  has  always 
beeu  beld  bars  dower. 


Brown  v.  AvtHn,  41  Vt.  263;  TlFdemnn^ 
Real  Prop,  g  183;  Bobbins  v.  Barron,  32  Mi<^. 
86;  1  Wasbb,  Real  Prop.  820,  ed.  IMS;  jfeoM 
v.Ifete  Tort,  8  N.  Y.  110;  FinOt  v.  Ifrown,  8 
111.  488;  Jone$  t.  Dewre,  8  Ohio  St.  430. 

In  partltkm  imceedingB  her  Inchoate  right 
of  AoweT  b  baned. 

Lee  T.  Undell,  29  Ho.  90&. 

Meatra.  A.  B.  Jjogtum  and  W.  W.  Wood, 
for  respoBdeota: 

When  respondent  discfaarged  the  Incum- 
brance,  the  existence  of  the  inchoate  rigbt  of 
dower  became  a  salntsntial  bnoch,  and  sbe 
waa  entitled  to  recoter  tbe  reasonable  amount 
paid. 

Durrett  V.  Piper.  SB  Mo.  661;  Ward  v.  Aah- 
brook,  78  Mo.  615;  2  Scribner,  Dower,  Sd  ed. 
chap.  1,  8,  4;  PreaeoU  t.  Trtumtin.  4  Mass. 
627;  Shearer  v.  Banger,  38  Pick.  447;  BSgelota 
T.  Subbard,  97  Mass,  196;  Harrington  v.  Mvr- 
phu,  109  Mass.  899;  Porter  Y.  Noma,  9  Me.  87; 
mialer  t.  Bieka,  6  Blackf.  100;  Smith  v.  Aek- 
erman.  Id.  543;  Fitta  t.  i3Mf.  17  }<.  H.  580; 
Keltota  T.  3talin,  68  Ho.  loe.  dt.  488;  Oham- 
bera  v.  Smith,  28  Mo.  174. 

Under  a  strict  covenant  of  seisin  It  is  neces- 
sary to  prove  an  evictiOD,  hut  nader  tbe  cove- 
nant of  indefeasible  seisin  or  the  covenant 
against  incumbrances  implied  by  the  Statute 
as  ammded  In  1879,  It  is  not  necessary  to  prove 
an  eviction.  It  is  only  necessary  to  prove  that 
the  estate  conTeyed  has  been  defeated,  or  the 
rigbt  to  defeat  it  baa  been  extinguished,  or 
the  incumbrance  removed. 

OoUier  v.  Qambie,  10  Mo.  467,  479;  ShfUon 
7.  Peaae.  10  Mo,  478,482;  MemHf  v.  Hunter,  15 
Mo.  823,  330;  Diekaon  v.  Deaire,  88  Ho.  161: 
Walker  v.  Deaver,  79  Mo.  664. 

The  tax  sale  did  not  coorey  the  dower. 
There  are  two  theories  upon  that  subject:  the 
one  is,  that  it  is  a  proceeding  against  tbe  land 
itself,  and  has  nothiog  to  do  wiUi  the  previous 
chain  of  title;  that  U  is  s  breaking  u»of  all 
previous  titles  {Jonea  t.  Detiore,  8  Ohio  ot.  481); 
Uie  other,  that  It  fs  a  derivative  title;  tbe  pur. 
diaser  taking  only  such  title  as  the  psrty  to 
the  proceedings  bad.  This  court,  in  constru- 
ing tbe  statutes,  has  adopted  the  tatter  theory. 

Qitoh£ll  T.  Kreidier,  84  Mo.  473;  Grandy  t. 
Caaeg,  18  West.  Bcp.  898,  98  Mo.  605. 

Under  a  statute  in  almost  the  precise  words 
of  g  3197,  Rev.  Stat  1879,  it  has  been  held  by 
two  eminent  text-writers,  that  the  laches  of 
tbe  husband  In  permitting  his  land  to  sell  for 
taxes  would  not  debar  the  wife  of  her  dower. 

Black,  Tax  Titles,  3d  ed.  540:  Scribner, 
Dower.  2d  ed.  809,  830. 


It  la  not  defeated  by  a  tax  sale  where  the  lien  for 
taxes  attached  after  tbe  dower  right  had  become 
fixed  br  tbe  ooncurrlnff  facts  of  marrlaare  and  tbe 
husband's  seWn.  Ibid. 

When  dower  onoe  attaches  the  bosbaod  oannoti 
by  any  act  or  admission  of  his.  defeat  It,  and  no 
Judgment  reoevered  against  him  wUl  prejudice 
tbe  right  and  Inteiest  of  tbe  wife.  Bee  Williams  v. 
Courtney,  77  Ho.  W8;  Orady  MoOwkle,  Mo. 
172. 

No  Judgment  or  ^aorea  oonfeesed  br  or  reoov. 
•eted  against  him,  and  no  laches,  default,  oovin  or 
vrime  of  tbe  busband,  shall  prejudloe  tbe  rigbtand 
Interest  of  tbe  wife  provided  In  the  foregoing  seo- 
tioDs  of  tbls  chapter.  QraAs  V.  HoCorkte,  57  Mo. 

Davis  v.  Green  <Mo.)  11 L.  R.  A.  ML 
33  L.  R.  A. 


Her  inohoate  rigbt  attaches  Insutmrdination  to 
a  Uen  «xmmpMiylng  the  seMn  of  her  hosband,  and 
foreclosure  of  a  purohase-mon^  nuMtgage  de< 
Btrors  the  right.  Setbert  r.  Todd,  iL.B.  A.  606,81 

S.C20S. 

It  has  been  hdd  m  onto  tkat  a  valM  sale  of 
proper^  for  nonpiQrment  of  taxes  bait  dower. 

Jones  V.  Devore,  8  Ohio  St.  480. 

8o  tbe  exercise  of  the  right  of  eminent  domain ' 
bars  dower.  Moore  v.  New  Yoric.  8  N.  Y.  ua 

Dower  rights  of  irtS»  and  widow.  See  note  to 
CUIaham  v.  BoUneon  (8.  C)  8  H  B.  A.  W;  Bver- 
Bon  V.  HoHuIlen  (N.  Y.>  4  Z..  B,  A.  USi  Haodd  v. 
UcClave  (Ohio)  &  L.  R.  A.  610;  SbeU  T.  Duncan  (S. 
ai  6  L.  R.  A.  881;  Oore  v.  Towosend  (N.  C1)8I..U. 
A.  40. 
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OmU.  p.  J.,  filed  the  foUowiog  opinion; 

This  U  an  action  on  &  covenant  of  wananty, 
made  by  appellant  to  th«  respondent  Mn. 
Sarah  C.  Blevins.  The  land  convejed  is  the 
S.  i  of  S.  E.  i,  section  6,  township  46,  range 
36,  JohnaoD  County^  Ma  The  evidence 
showed  title  in  appellant.  Smith,  at  the  date  Of 
craveyance  to  respoodeat,  except  an  outstand 
ineineboate  ru^t  of  doww.inMjs.  MatrE. 
Collier,  the  wi^  of  Daoiel  Collier.  jippeUant 
deduced  bis  title  from  Daniel  Collier  by  virtue 
of  a  tax  sale  and  deed  under  tbe  Act  of  1877. 
Il  was  admitted  that  Daniel  Collier  ww^till 
aUve  at  tbe  time  of  tbe  commenoement  of  (be 
suit.  After  respondent  olAained  her  dead 
bom  appeUaul,  she  attempted  to  mortgage  tbe 
land,  and  failed becaoae  of  tbla  outstanding  in- 
choate dower  right  in  Mrs.  Collier.  She  there- 
upon purchased  this  right  for  $160,  and  brought 
this  mil  against  appellant  for  that  amounL 
Appelbint  assigns  two  gnmnda  for  raverast,— 
one,  that  the  court  erred  in  permitting  responds 
ent  to  recover  more  than  nominal  damages  for 
the  breach  of  tbe  covenant  by  reason  of  the 
inchoate  dower  of  Mrs.  Collier,  remaining  ont- 
siandiag:  and,  secondly,  that  the  court  erred'  in 
not  iMddlDethat  the  tax  aale  and  deed  con- 
veyed the  land  abaohitsly,  and  by  it  Mrs.  Col- 
Uer'a  iacboate  right  of  dower  was  entirely 
barred,  aod,  of  oonrae,  could  oonatltnte  no  In- 
cumbrance. 

We  all  agree  that  the  first  cooteation  of  a|>- 
pellaat  must  be  austaiaed.  While  an  inchoate 
right  of  dower  is  an  incumbrance,  as  it  is  a 
contingency  founded  upon  a  contingency,  it  ia 
Mt  susceptible  of  computation  by  anv  defioite 
rule;  hence  the  practice  has  been  adopted  in 
this  State  to  allow  oalynpmiDal  damujes  until 
ibe  dower  becomes  otmsnmmate.  Waltxr.  v. 
Deaver.  79  Mo.  064. 

3.  Id  regard  to  the  second  awignmeot.  We 
think  tbe  court  committed  no  error  in  holding 
that  the  tax  proceedinga  did  not  devest  Mrs. 
OoUier's  dower  right  We  shall  not  attempt 
to  diacuaa  the  power  of  tbe  Le^dature  to  col- 
lect taxea.  We  think  it  snfflcient  for  the  case 
io  band  to  ascertain,  if  we  can,  what  tbe  Lc^- 
blature  has  determined  shall  be  the  policy  of 
the  Slate.  In  tbe  first  plaoe,  we  have  by  stat- 
ue adapted  the  ocmmon  law  In  T«gafd  to 
dower.  L9rd  Coke  sayi:  "  There  be  three 
things  highly  favored  in  law. — ^llfe,  liberty  and 
dower."  Co.  Litt.  OMef  Juatiee  McKean,  in 
Kennedy  v.  Ntstrow,  1  U.  B.  1  Dall.  415,  1  L. 
ed.  303,  asaerts  that  "  dower  is  a  legal,  equita- 
ble, and  moral  right,  favcoed  in  a  high  degree 
by  the  law.  and,  next  to  life  and  liberty,  held 
sacred."  Strong  as  these  terms  are,  tbey  are 
Krengtbened  by  oar  Statute.  Section  4536: 
"Ko  act.  deed,  or  conveyance,  executed  or 
performed  by  the  husband  without  the  assent 
of  the  wife,  evidenced  by  her  acknowledgment 
thereof  in  the  manner  required  by  law  to  pass 
tbe  estate  of  married  women,  and  no  }adg- 
meat  ot  decree  confessed  by  or  recovers 
against  him,  and  no  laches,  default,  covin,  or 
crime  of  tbe  husband,  shall  prejudice  tbe 
light  and  iotereat  of  the  wife,  provided  in  tbe 
foregoing  sections  of  this  chapter;"  that  is  to 
say.  tbe  aectiona  securing  the  widow  her  com- 
Doo-kw  and  statutory  dower.  Now,  at  com- 
mon law,  and  our  Statute  reaffirming  it, 
"  tbe  right  of  dower  attachea  whraever  there  ia 
18L.B.A. 
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aseielnby  the  husband,  during  the  marriage, 
of  an  estate  of  inheritance;  ana,  unleu  it  is  re- 
linauished  by  the  wife  la  tbe  manner  prescribed 
by  taw,  it  beoomes  absolute  at  the  buabandV 
death.''  '*  It  is  a  ikht  in  law  fixed  from  tbe 
moment  the  facl3  of  marriage  and  aelshi  con- 
cur, and  becomes  a  title  paramount  to  that  of 
any  person  claiming  under  tha  husband  by 
subsequent  act."  Qrady  v.  UeCorkk,  57  Mo. 
172.  This,  tfaeu,  is  tbe  character  of  the  estate 
that  is  to  be  devested  by  this  new  construction 
of  ibe  Statute.  It  is  conceded  that  our  Statute 
requires  the  owner  "  to  be  made  a  puty  be- 
fore bis  or  lier  interest  tn  the  lands  can  be  af- 
fected Iff  a  tax  prooeediDg  under  onr  Act  of 
1877,  and  this  aection  has  been  uniformly  con- 
strued so  that  eeatuis  que  tnut^nt,  mortgagees, 
remaiDdermeo,  and  incumbrancers,  woo  are 
not  made  parties,  are  not  affected  by  these 
Huita  Stafford  v.  Fiur^  83  Mo.  898;  OarrigM 
V.  Siil.  78  Mo.  08;  Grave*  v.  Bawt,  99  Mo.  18. 
No  lawyer  will  question  that  inchoate  dower  is 
an  iocumbranca.  But  it  ia  soiwbt  to  sustain, 
this  new  doctrine  on  the  grouna  that  our  tax 
proceeding,  beginning  wiw  the  assessment,  is 
a  prooeedtng  strictly  in  rw»,  and  we  may  re- 
mark here  uat  only  by  suataiuiag  this  position 
can  this  new  rule  be  maintained.  Beginnioit 
with  Abb&tt  V.  UnOe^owr.  43.Mo.  163,  under 
a  statute  requiring  the  lands  in  all  cases  to  be 
assessed  to  tbe  person  appearing  to  be  tbe 
owner  at  the  time  of  assessment,  this  court 
said:  "  It  ia  unnecessary  for  us  to  say  further 
here  what  might  be  the  effect  of  this  last 
clause  in  any  cases;  but  we  may  go  so  far  as  to 
declare  now  that  an  assemmenvin  tbe  name  of 
a  peiwa  who  neither  was,  nor  ever  had  been, 
tbe  ownerof  tbe  prop^ty,  would  be  an  utterly 
void  assessment."  Our  present  Statute  requir^ 
tbe  land  to  be  listed  and  assessed  in  the  name 
of  the  owner.  If  known.  Under  tbia  Statute, 
in  OiteheU  v.  Kreidter.  84  Mo.  473,  Judge 
Black,  speaking  for  the  whole  court,  says: 
"  While  the  judgment  is  against  the  propatV> 
and  not  personal ,  still  the  tax  is  assessed  against 
tbe  owner,  if  known.  The  law  looks  to  him 
for  payment  of  tbe  tax.  Such  a  proceeding 
cannot  be  said  Io  be  strictly  in  rem.  Blaokw. 
Tax  TiUea,  680. 

It  will  serve  no  good  purpoae  to  cite  authori- 
tiea  to  the  ume  effect.  Tua  has  been  tbe  ac- 
cepted construction  of  our  lax  laws  for  many 
years.  Were  it  a  proceeding  strictly  tn  rem, 
there  would  be  no  such  thing  as  collecling  the 
tax  on  real  eatate  out  of  personal  [»operty, 
which  it  is  conceded  may  be  done.  Indeed, 
tbe  whole  system  is  based  on  the  idea  that  it  is 
tbe  duty  of^  the  husband  to  pay  the  tuns  on 
his  land;  and  a  failure  to  pav  the  taxes  Is  a  de- 
fault on  his  part.  Tbe  wife  is  under  no  obH- 
gHtiOD  to  pay  the  tax.  She  does  not  own  the 
fee;  she  does  not  reap  tbe  uaufruct.  Certainly 
no  system  based  upon  justice  would  exact  of 
her  mbute  on  property  she  mi^  never  enjoy, 
and  rob  her  of  her  dower  for  failure  to  pay  a  tax 
she  did  not  owe.  If,  then,  taxes  become  de- 
linquent, whose  fault  la  itf  Not  tbe  wife's, 
certainly. 

But  it  is  said  that,  because  there  can  be  no 
personal  judgment  for  ta:^,  therefore  section 
8197,  Rev.  Stat.  1879,  §  4525.  Rev.  Stat.  1»89), 
cannot  be  invoked.  It  would  be  difficult  to 
conceive  of  a  statute  that  would  protect  a  wife's 
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dower,  If  ibis  is  uot  sufflcleot.  Bat  we  tbhik 
this  coDBlruction  of  this  sect  ion  too  narrow. 
The  injury  ts  not  confined  to  "judnueDt." 
Tbe  Statute  says,  in  addltfoo  to  "  Jaaffmeota 
or  decrees  confesaed  or  niffered,"  *mio  Tacbes, 
default,  covin  or  crime  of  tbe  husband  shall 
prejudice  the  rigliis  of  the  wife."  Is  it  not 
lacbeB  in  a  cilizen  to  neglect  or  refuse  to  pay 
hia  taxes?  Is  not  the  word  "delinquent,"  used 
throughout  the  Statute,  a  smonym  for  "laches" 
and  "default?"  And  could  there  be  a  sale  of 
the  land,  and  a  devestiture  of  the  wife's  dower, 
but  for  this  delioqueacy  on  his  part?  The 
propoaidon  is  too  clear  for  argument. 

But  if  it  is  held  that  this  section  does  not 
protect  the  wife's  dower  against  tbe  laches  and 
default  of  tbe  busbaod,  we  will  have  an  anoma- 
lous state  of  affairs.  A  husband  cannot,  by 
deed  or  mortffit^,  tbe  to  oat  solemn  and  praise- 
worthy, for  Uie  most  valaable  consideration, 
alien  or  deetiOT  her  dower  rigbt.  No  judg- 
ment against  htm,  willing  or  unwilling,  can 
affect  her  dower, — no  fraud,  covin  or  crime; 
and  yet  he  can  suffer  this  new  "  fine  and  re- 
covery." and  successfully  bar  her  dower,  by 
simply  refunng  to  pay  bis  taxes,  and  let  the 
land  sell;  and  uiiA  a  result  li  reached,  by  this 
simple  device,  that  could  not  be  compasaed  by 
tbe  moat  skillful  conveyancer.  We  cannot  be- 
lieve the  Legialature  intended  such  result.  On 
the  contraiy.  the  whole  scope  of  the  Tax  Act 
clearly  shows  that  the  Tax  Law  of  1877  (Rev, 
Slat.  1679,  chap.  145,  art.  6),  was  designed  to 
fnmlsb  a  method  for  collecting  taxes,  in  which 
notice  was  eiven  to  the  delinquent  of  the 
amount  of  bTs  taxes,  and  a  day  In  court,  if 
erroneous,  to  show  the  error.  When  the  judg^ 
ment  is  entered,  an  execution  issues  just  as  on 
other  judgments,  and  it  is  Intended  to  convey 
tlie  rigbt,  title  and  interest  of  the  defendant 
who  owned  the  Idnd,  and  whose  duty  it  was 
to  pay  the  tare«.  Says  Judge  Black:  "We 
have  repeatedly  held  that  the  purchaser  at 
these  sales  acquires,  and  acquires  only,  the 
title  and  interest  of  the  parties  who  are  made 
defendant''."  Orates  v.  Evart,  99  Mo.  18; 
Potull  V.  Qreenttreet,  95  Mo.  14,  14  West.  Rep. 
889. 

Ao  ordinary  execution  sale  conveys  to  the 
purchaser  all  the  rigbt,  title  and  Interest  of  tbe 
defendant  In  execution,  but  it  has  no  effect 
upon  tbe  Inchoate  dower  of  the  wife.  It  was 
clearly  the  intention  of  the  Legislature  to  give 
the  same  effect  to  a  tax  deed,  under  regular 
and  valid  proceedings,  that  a  deed  under  a 
general  judgment  would  have.— "no  more,  no 
lesa."  "Ataxtitleisaderivativetitle."  Qiteh- 
eU  V.  Sreitner.  84  Mo.  47S.  Says  Jvdffe  Black 
again:  "It  must  be  taken  as  settled  law  that 
purchasers  at  these  sheriff's  sales,  made  on 
executions  in  tax  suits,  acquire  only  the  right, 
title  and  interest  of  tbe  defendant  in  tbe  tax 
suiU."  Powtt  T.  Greenttreet.  M  Mo.  18,  14 
West  Rep.  839;  Emna  v.  Babberton,  02  Mo. 
199. 10  We«t.  Rep.  S9S. 

No  Inconvenience  has  been  felt  In  Missouri, 
because,  in  ordinary  execntion  sales,  the  wife's 
inchoate  dower  was  not  conveyed.  Creditors 
and  purchase?*  know  her  interest  is  fixed,  and 
all  business  traniiactlons  are  based  upon  that 
understanding.  The  State  has  adopted  a  most 
stringent  policy  In  passing  the  fee>simple  estate 
to  the  tax  purcbaBem  for  tbe  Insignifieant  sum 
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of  tbe  tax;  a  hagtitdle,  nenally,  compared  to 
the  value  of  tbe  lands  sold.  While  the  State 
has  a  rigbt  to  ita  revenue,  no  reason  appear* 
why  It  should  take  the  dower  of  tbe  imofleDd- 
Ing  wife,  and  vest  It  In  the  tax  specuhitor,  thus 
gi.ving  him  a  vantage  over  all  creditors  and 
piircbaaera  at  all  other  execntion  sales.  We 
do  not  so  read  the  statute.  We  regard  the 
dower  right  as  of  inestimable  value  to  tbe 
homes  of  this  State.  Tbe  trend  of  public 
opinion  is  rather  to  enlarge,  as  our  Homestead 
Laws  clearly  indicate,  than  to  cut  off  this  sus- 
tenance of  the  widow.  Instead  of  being  a 
"shadow,"  it  has  proved  a  "pearl  of  great 
price  "  In  thousands  of  mined  homes.  Between 
the  tax  speculator  and  the  defenseless  widow, 
section  462S  of  oar  Statutes  of  1889  stands  as  s 
monument  to  the  wisdom  and  bamanlty  ctf  our 
Commonwealth. 

MM&rIu«»  (T,  concnrs  la  this  opInloD. 
ThomMt  J.,  flies  Us  separate  ophiion,  hold- 
ing a  different  Tiew. 

ThoasM.  J. .  dissenting: 

Daniel  Collier  owned  tbe  S.  i  of  the  S.  E.  i, 
section  8,  township  46,  range  05  W.,  in  John- 
son County,  Mo.,  and  at  tbe  Hme  be  so  owned 
this  land  a  suit  was  Instituted  against  him  for 
taites  due  thereon,  which  culminated  In  a  judg- 
ment and  sale  of  the  land.  The  sale  occurred 
on  the  18th  day  of  February,  1880,  and  A. 
II.  'Tnttie  was  tbe  purcbaser.  Tbe  sheriff 
executed  tbe  proper  deed  for  the  land  to  Tuttle 
under  this  sale.  By  a  succession  of  convey- 
ances the  defendant  acquired  all  the  title  to 
this  properly  that  Tultle  acquired  by  virtue  of 
tbe  tax  deed.  On  th(^12th  day  of  Soptemlier. 
1882,  defendant  sold  the  land  to  Sarah  O. 
Blevius  for  a  consideration  of  (l.OOO.  and  gave 
her  a  warranty  deed  iberofor,  by  which  he 
covenanted  with  said  Sarah  C.  Blevins  to  war- 
rant and  defend  tbe  title  to  this  land  "against 
the  claim  of  every  person  whomsoever."  It 
was  admitted  that  Mary  E.  Collier  was  tbe 
wife  of  Daniel  Collier  at  the  time  of  the  assess- 
ment of  the  taxes  and  the  institution  of  the 
suit  which  resnlted  in  tbe  sale  of  itie  land  fur 
taxes.  Sarah  C.  Blevins  is  the  wife  of  bn* 
co-plaintiff,  W.  R  Blevina  After  sheacqalred 
tbe  title  to  this  property  she  attempted  to  mort- 
gage and  sell  It.  tnit  was  unable  to  do  so  on 
account  of  the  supposed  existence  of  an  Inchoate 
right  of  dower  in  Mr&  Collier  in  it.  She,  in 
conjunction  with  her  bustmnd.  then  bought 
Mrs.  Collier's  Interest,  and  paid  ther^or  $150, 
taking  a  deed  from  her  and  ber  bnsband  for  It. 
They  then  sold  the  land  to  William  L.  Gaston 
for  $900;  and  they  bring  this  suit  against 
defendant  upon  bis  covenant  of  warranty,  and 
in  tbe  circuit  court  they  obtained  judgment  for 
the  amotmt  thus  paid  Mrs.  Collier  for  her 
inchoate  right  of  dower,  and  defendant  appeals. 

Two  coutrolling  questiona  arise  in  tbis  case. 
(1)  Is  Mrs.  Colliers  inchoate  right  of  dower  In 
tbe  land  described  cut  off  by  the  tax  sale  and 
deed?  (8)  Can  there  be  any  breaeb  of  a  gen- 
eral covenant  of  warranty  by  tbe  existence  of 
an  inclioate  right  of  dowef  in  tbe  land? 

The  most  important  question  is  this:  Did 
the  tax  deed  made  by  the  sheriff  of  Johnson 
County  to  Tattle,  in  1880,  devest  Mrs.  Colli» 
of  her  iooboate  right  of  dower  in  the  pnmlses, 
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nd  will  it  operate  u>^m  herdow«r  Incaaeibe 
sarrive  her  husband,  it  being  admitted  tliat 
he  ii  still  alire?  This  queadon  bai  never  been 
passed  upon  in  tfaia  State,  and  we  liave  there- 
foK  given  it  a  moBt  careful  eonaideratioD.  We 
are  urable  to  flad  any  lettable  guides  in  the 
adjodicadont  of  other  Statea  on  this  subject, 
tor  local  atatntes  hare  almost  wholly  cootroUed 
the  determioation  of  tb«>  question.  We  are 
beoce  driren  to  our  own  '  iites  and  ailjudica- 
tkni  on  tbe  subject  o/  iuxation  and  sale  of 
hod  for  taxes,  in  ord«-  to  airlTe  at  a  correct 
foadnaioo.  We  can  uie  only  general  conclu- 
jfODs  rearbed  by  text-writers,  and  the  dedsIoDs 
o<  the  courts  as  Illustrating  the  principles  we 
toBOunce.  We  will  Inlefly  refer  to  some  of 
these.  In  the  flrat  place  we  will  inquire  into 
the  general  nature  and  extent  of  tbe  power  of 
taxation.  "Tbe  power  to  levr  taxes,"  says 
Judge  Cooley,  "  is  one  so  unlimited  In  force 
aod  to  aearcbtng  In  exteet  that  the  courts 
icarcelir  veiUure  to  declare  it  is  anbject  to  any 
t^rictioDS  whatever,  except  such  as  rest  in 
tbe  discretion  of  tbe  authority  which  exercises 
it. ...  No  attribute  of  the  goTcmment  affects 
more  constantly  aod  intimately  all  the  relations 
of  life  than  tbroufrh  the  ezaetionB  made  uoder 
iL  'Taxes'  are  .defined  to  be  iHirdens  or 
^rga  Imposed  by  Uw  InislBtiTe  power  upon 
peisoiu  or  property  to  raSe  mooey  for  public 
inTposea.  The  power  to  lax  rests  upon  neces- 
nty,  and  Is  Inlwrent  io  every  sovereignty." 
Coolej.  Const  Lim.  Sd  ed.  4m 

Tbe  power  to  tax  is  analogons  to  tbe  right  of 
oniiKDt  domain.  Tbe  same  author,  in  bis 
work  on  Tazatloo.  p.  887,  uses  Ibis  language: 
"Wbeo  the  State  has  Deed  of  tbe  property  of 
dtizetifl  for  its  sovereign  purposes,  it  may  bw- 
fally  appropriate  it  against  tbe  will  of  tbe 
owner,  either  under  tbe  power  to  tax  or  the 
rigbt  ot  eminent  domaiD."  Mr.  BlaCfcwell,  oa 
Ike  BSBie  subject,  says:  "There  is  no  differ* 
eoceifl  principle  between  tba  power  of  taking 
Imd  for  public  use  and  the  power  to  tax  and 
enforce  its  oollectioa  by  a  sale  of  tbe  land.  In 
both  esses  tbe  land  is  taken  for  the  use  of  the 

KMic:  they  only  dUEer  in  degree."  1  Blackw. 
X  Titles,  5th  ed.  §  99.  A  tax,  in  legal  con- 
tempUlioQ,  is  not  a  debt  due  by  tbe  owner  of 
ptoperty.  It  Is  a  <^arge  levied  upon  the  per- 
xn  or  property  of  tbe  cKtoen  for  a  public  pur- 

r,  by  the  State.  Oatonddet  v.  Pteot,  88 
.  185;  Cooley,  Taxn.  15;  Be  Ltfe  Awt.  <^ 
America,  IS  Mo.  App.  40.  And  imprlacHiment 
for  the  nonpayment  of  taxes  is  not  imprison* 
WBi  for  debt.   Cooley,  Taxn.  17. 

We  wQl,  In  tbe  second  place,  inquire  hito 
»s  general  rule  in  retgard  to  tbe  sale  of  land 
Uxea,  and  tbe  thie.Mqofred  by  the  pnr> 
CMRT  at  such  sale.  There  are.  In  the  aenral 
«>ia  of  this  Union,  two  methods  of  listjng 
BDds  for  taxation;  one  is  to  llat  the  lands  "  as 
tbe  summation  of  all  Interests,"  and  tbe  other 

•  to  Hat  the  interest  of  the  owners  of  ttte  land 
^wt  out  in  tbe  assessment  roll;  and  much 
wpeods  on  the  method  <tf  the  •aseaament  as  to 
the  ioterast  that  passes  to  tbe  piucfaaser  at  a 
ju  sale.  Indeed,  when  tbe  principles  under- 
'Tisg  tbe  exercise  of  tbe  taxlog  power  are 
summed,  and  the  sale  of  lands  for  unpaid 
wna,  h  will  be  found  that  the  title  conveyed 

*  t  tax  sale  droends  almost  wholly  on  tbe 
i^apoQ  whWi  tbe  knl  Is  Usted  and  valued 
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for  taxation.  On  this  subjeot,  Mr.  BlackweU» 
io  bts  work  on  Tax  Titles,  6th  ed.  ^  054,  says: 
"  When  tbe  sale  and  deed  are  valid,  aod  have 
their  complete  elfecti  ...  the  ioterest  con- 
veyed depends  upon  the  drcumstaocesaod  the 
statutes.  If  a  parUcnlai  interest  in  tbe  land  ia 
separately  aassned  as  sock,  a  sale  of  that  does 
not  pass  the  whole  land,  nor  will  a  sale  of  tbe 
lano  pass  such  interest.  If  the  land  alone  is 
assessed,  as  the  aummatlon  of  all  interests, 
liens,  incumbraoeea,  etc.,  the  general  rule  is 
that  the  deed  carries  a  fee-simple  absolute,  a 
new  aod  Independent  title,  the  land  itself  being 
conveyed;  and  all  prior  liens,  lacumbrancM 
and  interests  in.  to  or  upoo  tbe  land,  are 
extlogutsbed.  ...  In  those  States  where  tbe 
tax  is  a  charge  upon  tbe  land  alone,  where  do 
resort,  in  any  event,  is  cootcmpluted  against 
the  owner  or  bis  personal  estate,  and  where 
the  proceeding  Is  strictly  in  rem,  the  tax  deed 
will  undoulHt^ly  have  Uie  effect  to  destroy  oU 
prior  intereeis  in  tbe  estate,  whether  vested  or 
contingent,  executed  or  executory,  and  those 
iu  possession,  reversion  and  remainder.  .  .  . 
On  tbe  other  hand,  where  Iha  law  requires  the 
land  to  be  listed  in  tbe  name  of  tbe  owner  of 
tbe  fee,  or  of  any  other  interest  in  the  estate, 
provides  for  a  personal  demand  of  tbe  tax, 
and.  In  case  of  default,  authorizes  tbe  seizure 
of  the  body  or  goods  of  tbe  delinquent  in  satis- 
farticm  of  the  tax.  and  in  terms,  or  upon  a  fair 
construction  of  tlie  law,  permits  a  sale  of  tbe 
land  only  wben-  all  other  remedies  have  been 
exhausted,  then  the  sale  and  conveyance  by 
the  officer  pass  only  tbe  interest  of  him  in 
whose  name  it  was  lisled.  upoO'  whom  tbe 
demand  was  made,  who  bad  notice  of  the  pro- 
ceedioga,  ind  who  alone  can  be  -rtvarded  as 
legally  deliaqneot  In  sueh  case  tbu  title  ia 
a  derivative  one,  and  tbe  tax  purchase  can 
recover  in  ejectmoot  only  such  Inlereot  as  be 
may  i»ove  to  have  been  vested  in  tbe  defaulter 
al  the  tine  of  the  aaessmeat." 

As  we  shall  see  later  on,  tbe  method  of  llst> 
log  lands  for  taxalion  and  tbe  sate  of  tbem  for 
unpaid  taxes  in  Missouri  does  not  come  under 
either  of  the  categorlea  mentioned  by  Mr. 
Blackwell,  but  partakes  of  tbe  nature  of  both 
somewhat.  Mr.  Oooley,  In  his  work  on  Taxa- 
tion (8d  ed.  p.  404),  on  this  same  subject,  says: 
"  The  usual  method  of  eoforclag  the  payment 
of  taxes  upon  property  Is  by  putting  the  prop- 
erty up  at  public  aale.  No  oae  questions  (he 
right  to  do  this,  and  no  one  doubts  that  tbe  sale, 
if  fair  and  made  iif  oomirilanoe  with  the  law, 
aod  after  all  preltmloary  steps  have  been  taken, 
vests  a  perfect  title  in  the  purchaser  to  the  full 
extent  that  the  Statute  has  declared." 

With  these  ceoeral  rules  as  lights  to  guide 
us,  let  us  eXMwae  Uie  siatutea  ana  dedslons  in 
Missouri  io  reference  to  this  question.  Tbo 
tax  sate  involved  in  this  case  was  made  un- 
der  tbe  Revenue  Law  first  enacted  in  1877. 
and  which  has  substantially  continued  in  force 
Io  this  time.  Tbe  title  to  tbe  property  was 
vested  In  fee  In  Daniel  Collier,  and  he  alone 
tnu  made  a  party  to  Uie  tax  suit  Mra,  Ci>l- 
lier  not  being  nude  a  party,  the  question  is 
whetber  her  contingent  right  of  dower  Is  barred 
by  the  tax  proceeding,  sale  and  deed.  If  it  is, 
there  can  be  no  recovery  in  this  case  for  breach 
ot  warranty.  Tbe  Statute  In  force  at  tbe  time 
tbe  tax  suit  waa  Instituted  required  the  suit  to 
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Iw  brougbt  against  tbe  "owner"  of  the  prop- 
erty. §  6887,  Ber.  Stat.  1670.  Was  Hra. 
Collier  an  "owner  of  the  property"  within  the 
meantiic  <tf  that  Statutet  Her  right  of  dower 
at  the  ume  of  these  proceedtDss  was,  and  is 
yet,  inchoate  only.  McClean,  in  Johtaton 
V.  Vandyke,  6  McLean,  422,  says:  "Ifis  not 
easy  to  define  the  right  of  dower  before  the 
dcntb  of  the  husband.  It  is  not  only  an  in- 
cb«ite  right,  but  <»n^geDt.  It  depends  npon 
the  deatnof  thehnabaod.  If  he  sorrfTe  his 
wife,  she  has  do  rlsht  traosmtsdble  to  ber 
heira,  nor  during  the  life  of  ber  busbaod  can  she 
give  it  anv  form  of  property  to  ber  adrautage. 
.  .  .  So  long  as  the  busband  shall  live,  it  is 
only  a  right  in  legal  oontemplation,  depending 
upon  the  good  conduct  of  the  wife  and  Uie 
dsaib  of  the  husband.  Until  the  death  of  the 
husbanct,  tbe  rirht,  if  it  may  be  called  a  right, 
is  shadowy  and  fictitious,  and,  llti;e  all  rights 
that  are  contfogent,  may  never  be  vested." 

In  Moore  v.  New  fork,  8  N.  Y.  110,  tbe 
court  says,  in  speaking  of  tbe  inchoate  right  to 
a  claim  for  dower,  that  It  is  a  right  "contin- 
gent upon  tbe  death  of  the  busband.  Sucb  a 
possibility  may  be  released,  but  It  Is  not,  it  is 
believed,  the  subject  of  grant  or  assiniment. 
It  is  not  of  itself  property,  tbe  value  of  which 
may  be  estimated,  but  an  Inchoate  right,  which, 
on  tbe  happening  of  certain  events,  may  be 
consummated  so  as  to  entitle  tbe  widow  to 
demand  end  receive  a  freehold  estate  in  tbe 
hud."  Mr.  Sfribner,  In  bis  work  on  Dower, 
save:  "Although,  therefore,  an  inchoate  right 
of"  dower  cannot  be  properly  denominated  an 
estate  in  lands,  nor  indeed  a  vested  Interest 
therein,  and  notwithstanding  tbe  difficulty  of 
defining  with  accuracy  the  precise  legal  quali- 
ties of  tneintereet,  it  may  nevertheless  be  fairly 
deduced  from  the  authorities  that  it  is  a  sub- 
stantial right,  possessing,  in  oontemplatton  <rf 
law,  the  attributes  of  property,  and  to  be  esti- 
mated and  valued  as  s«cb."  3  Scribner, 
Dower,  li 

If  we  understand  the  rulings  of  this  court, 
however,  on  the  subject,  it  is  not  conceded  that 
this  contingent  rigbt  of  the  wtfe  is  c^bte  of 
being  estimated  and  valued.  In  Sindt  v. 
SleveTH,  46  Ho.  SOB,  Judge  Bliss,  in  discussing 
the  effect  of  a  [»rtitlon  proceeding  on  thte 
right,  says:  "If  tbe  land  be  divided  •it  ^de, 
ber  inchoate  right  attaches  at  once  to  the  laud 
thus  set  apart  to  the  husband  in  severalty;  and, 
if  It  be  sold,  I  know  not  how  it  would  be  pos- 
sible to  so  estimate  the  vafne  of  Ukat  shadowy 
right,  or  10  pay  her  or  invest  for  ber  any  por^ 
tion  of  the  proceeds  of  tbe  sale."  And  In 
Vurrett  v.  Piper,  58  Mo.  561,  tbe  court,  throngb 
Wagner,  J.,  says:  "A  dower  Imerest  upon 
tbe  part  of  the  wife,  while  tbe  bnsl>and  is  liv- 
ing, is  an  inchoate  and  contingent  rivht.  Its 
value  depends  wholly  upon  the  death  of  tbe 
busband.  .  .  ■  It  is  a  mere  possibility, 
whidi  may  be  released,  but  cannot  be  tbe  sub- 
of  grant  or  assignment.  Tbe  covenant 
g  for  an  indemnity  against  a  claim  of 
dower,  ft  is  obvious  that  no  breach  ooutd 
happen  till  the  contingency  arose  which  would 
legslly  vest  in  tbe  wife  a  valid  or  substantial 
claim."  From  all  the  authorities,  weoonclude 
that  the  wife  is  not  the  owner  (rf  any  Male  or 
vested  right  in  the  property  of  whlcb  bar  bus- 
band  is  seised.  But  «be  is  the  owner  of  u  con- 
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ttngent  interest  to  dower,  however;  and  Ibe 
question  is  whether  tbe  owner  of  such  a  con- 
ttngency  in  real  estate  is  an  owner  of  property 
in  sucb  a  aenne  as  to  require  ttaat  she  be  made 
a  party  to  a  tax  snit  in  order  to  bar  that  right. 
In  our  Revenue  Laws  tbe  word  "owner'  is 
used  several  times.  Section  6706,  Rev.  Stat. 
1679,  provides  tbat  tbe  Sfsessor  shall,  list  land 
in  numerical  order,  "with  the  owner's  name. 
If  known,  and,  if  not,  then  the  name  of  tbe 
original  patentee,"  etc.;  and,  If  the  land  can- 
not be-Hsted  namerically,  then  beshall  describe 
It  as  briefiy  as  be  can,  giving  tbe  "owno^s 
name,  if  known,"  etc.  ^section  6684  tbe 
clerk  of  tbe  county  court  is  required  to  make 
a  "back  tax  book,  and  insert  therein  "a  cor 
rect  list,  in  numerical  order,  of  alt  tracts  of 
land  and  town  lots  on  which  back  taxes  shall 
be  due,  .  .  .  setting  fcffth  opposite  each 
tract  of  land  ot  town  lot  the  name  of  tbe 
owner,  if  known,  and,  it  tbe  owner  thereof  be 
not  known,  then  to  whom  the  same  was  last 
assessed."  It  is  provided  by  section  68S7, 
supra,  that  "all  actions  commenced  under  the 
provisions  of  this  chapter  shall  be  prosecuted 
in  tbe  name  of  the  State  of  Missouri,  at  tbe  re- 
lation and  to  use  the  collector,  and  against 
tbe  owner  of  tbe  property;  and  all  lands  owned 
by  the  same  person  or  persons  may  be  included 
in  one  petition."  Section  6858  provides  that 
"each  tract  of  land  or  lot  shall  be  cliargeable 
with  hs  own  taxes,  uo  matter  who  is  the  owner, 
nor  in  whose  name  it  is  or  was  assessed  or  ad- 
vertized." 

We  have  thus  set  out  in  detail  tbe  provisiona 
of  the  Revenue  Laws  in  which  the  word 
"owner"  occurs,  to  enable  us  to  determine 
what  was  meant  by  it;  for  it  is  a  well-estab- 
lished canon  of  statutory  oonstmctlon  that, 
where  the  same  word  Is  lued  more  than  once 
and  in  diflcvent  conneotkiDS,  it  must  be  held  to 
have  the  same  meaning  in  all,  unless  it  be 
manifest  it  is  nsed  In  different  senses.  Now, 
what  did  the  Ckoeral  Assembly  mean  when  it 
required  the  sssessM'  to  place  tbe  name  of  tbe 
"owner"  opposite  each  tract  of  land  or  lot  on 
the  assessment  roll?  It  will  scarcely  be  claimed 
that  tbe  wife  of  the  owner  is  Included  In  that 
term  as  used  tn  this  connection.  And  Ute 
same  may  be  said  ot  tbe  provision  In  Tonnl 
to  tbe  making  ot  "the  back-tax  book."  Tbe 
word  "owner,"  as  used  in  ttaat  connection, 
would  not  include  the  wife  of  a  man  who  held 
tbe  Iwil  title.  If  tbe  word  "owner"  does  not 
include  the  wife  having  simply  an  indioeta 
right  of  dower,  when  arolied  to  the  assess- 
ment roll  and  the  "baot-tax  book."  neither 
will  it  include  faer  when  applied  to  a  eectioo 
of  tbe  same  statute  requiring  suit  for  taxes  to 
be  brought  against  tbe  "owner."  Sbe  cannot 
he  regaraed  as  an  owner  of  property  of  which 
her  busband  is  seised,  within  tne  meaning  of 
any  of  the  provisions  of  the  Revenue  Laws 
quoted,  and  henoe  for  that  reason  sbe  is  mrt  a 
necessary  or  proper  party  to  an  action  to  col- 
lect taxes  on  the  land  of  her  busband.  But 
sbe  was  not  a  necessary  party  for  another  rea 
son.  This  court  bas  frequently  held  that  tbe 
word  "ewner,"  as  used  in  these  laws,  does  not 
necessarily  mean  tbe  actual  owner.  Tbe  col- 
lector Is  not  bound  to  go  beyond  the  record  to 
ascertain  tbe  owner  of  propiuiy  against  whom 
lo  bring  suit,  and  a  puiehasBr,  at  a  aale  fOr 
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taxefl  sgahnt  Ihe  person  appearing  from  tbe 
record  to  be  tbe  owner,  Will  take  the  title  In 
fee.  Bfl  agaiDal  the  tme  owner  whose  deed  or 
title  f>  not  (tf  recciid.  If  awA  pnn^uuer  has  no 
knowledge  of  tbe  unrecorded  title.  Vanee  v. 
Corr^H,  78  Mo.  04;  State  t.  Sack,  79  Mo. 
MI;  Bmna  r.  BoWermm,  93  Ho.  19S,  10  West. 
Rep.  398;  AUm  v.  Rap.  9«  Mo.  543. 

The  records  of  tbe  county  in  which  tbe  land 
Is  situated  do  DOt  always  nor  usually  gire  tbe 
name  of  the  wife,  and  the  revenue  officers  can- 
not get  the  names  of  the  wives  in  making  as- 
sessments or  ftt  instituting  proceedings  for  tbe 
eDforcemeni  of  l3ie  states  lien  for  taxes. 
Hence  if  tbe  Statute  In  terms  required  tbe  col- 
lector to  make  tbe  wives  of  tbe  owners  of  land 
parties  to  the  proceedings  to  collect  the  taxes. 
It  would  be  Impracticable,  In  a  very  large  pro- 
portion  of  cases,  for  him  to  comply  with  the 
reguUttoa. 

mTliw  determined  that  Oie  wife  Is  not  an 
owner  of  tbe  property  of  her  husbandSln  such 
a  sense  as  to. require  her  to  be  made  a  party  to 
an  action  to  enforce  the  lien  for  taxes  against 
his  land,  ft  seems  this  ought  to  dispose  of  the 
case;  for  when  the  snlt  is  brought  against  tbe 
owner,  and  tbe  pooeeding  b  regular,  the  par- 
diaaer  gets  a  vme  "in  tee"  to  tbe  land  sold. 
And  88  to  tiie  meaning  of  so  estate  In  "fee," 
Mr.  Tiedeman,  fo  bis  work  on  R«»I  Property, 
g  86,  says:  "Tbe  word  fee,'  without  any 
qoalifylng  adjective,  implies  an  unlimited  es- 
tate 01  InneritaDee.  Bucb  is  also  the  case  with 
tbe  term  'fee  simple'  and  'fee  slm^  absolute.' 
Tbe  three  terms  fee.'  'fee  elmifle/  and  'fee 
simple  abeolute"  may  be  used  interchangeably; 
tbe  adjectives  In  tbe  last  two  are  sarplusfige." 
Hee  alao  Attsn  v.  MeOabe,  9S  Mo.  188,  IS  West. 
Rep.  118.  Tbe  lien  of  tbe  State  for  taxes  is  a 
"ttrst  Hen  on  tbe  land."  This  lien  attaches  to 
the  rm,  and  fe  paramount  to  every  interest  and 
estate  to  the  land,  as  well  as  to  all  other  in- 
cnmbranoeB,  whether  prior  or  sulMequeot. 
eSteMi  EreiOer,  84  Ho.  473.  And  a  sale 
to  furedose  this  lien,  in  an  action  where  all 
owners  of  tbe  land,  wilbin  tbe  meaning  of  ttte 
Klatnte.  have  been  regularly  made  parties, 
"diga  up,"  aa  it  were,  tbe  "fee,"  and  vests  it 
in  the  porcbaser.  Jones  v.  iMvore;  8  Ohio  St. 
4M:  O&te^rgw.  Vni^n  Trust  Oo.  t^lf.T.  98 
U.  8.  434.  »  L.  ed.  964;  Cooley,  Taxn.  Sd 
ed.  44S.  and  cases  cited.  We  have  not  lost 
fl^t  of  tbe  doctrine  laid  down  Xtv  this  court 
io  tbe  case  of  QitehM  v.  RreicUer.  84  Mo.  473, 
that  tbe  title  acquired  by  a  purchaser  at  a  tax 
sale  nnder  onr  Statute  Is  a  derivative  one. 
Tbia  w«  do  not  deny,  bat  we  boM  that  when 
all  of  Ibe  owners  of  tbe  land  taxed,  within  tbe 
meaning  of  oar  Revenue  Laws,  are  made  par- 
ttea  to  tbe  salt,  a  perfect  title  passes  to  tbe 
pordiaeen  noder  these  laws.^because  It  is  pro- 
vided that  a  title  "in  fee"  shall  pass.  Cooley, 
Taxn.  8d  cd.  464.  In  tbe  same  case  in  which 
Jmigt  Black  dedarea  that  a  tax  tiOe  under  our 
siataites  ia  a  derlvatfre  one,  he  careful  to  say, 
also,  that  tbe  judgment  to  these  cases  Is  in 

But  it  oDDtended  that  a  judgment  against 
the  hoshaod  for  tbe  taxes  cannot  affect  tb^ 
wife's  Incboete  ris^  of  dower,  and  ^  3197, 
Rev.  Slat.  1879,  \b  quoted  to  sHpport  of  this 
ooMentioa.  ThiA  section  is  as  follows:  "  No 
act,  deed,  or  emvqran^,  executes 'or  per- 
13  u  a  A. 


formed  by'tbe  husband,  without  the  assent  of 
the  wife,\eTideoced  by  ber  acknowledgment 
thereof.  .  .  .  and  no  Judgment  or  decree 
confessed  by  or  recovered  against  him,  and  an 
laches,  default,  covin.  orci4meof  tbe  husband, 
shall  prejudice  the  right  and  interest  of  tbe 
wife  provided  in  the  foregoing  sections  of  this 
chapter."  This  is  chapter  29,  entitled  "Of 
Dower."  Plaintiffs  denominate  tbe  failure  of 
Collier  to  pay  the  taxes  on  tbe  land,  and  per- 
mitting judgment  to  go  a^inat  it  for  tbem, 
"laches"  on  his  part,  within  tbe  meaning  of 
tbe  word  as  used  io  the  section  quoted.  Mr. 
Blackwell,  in  his  work  on  Tax  Titles  (Sth  ed. 
§  961),  holds  that  a  sale  for  taxes  does  not  cut 
off  tbe  inchoate  right  of  dower  under  a  similar 
statute  in  Illinois,  and  he  quotes  several  casea 
as  anthority  for  that  position;  hut,  on  exami- 
nation, it  win  be  found  that  not  a  single  case 
be  quotes  involved  the  sale  of  land  for  tam. 
In  uie  most  of  tbem  It  was  held  that  an  execu- 
tion sale,  under  a  judgment  against  tbe  hus- 
band for  debi.  did  not  bar  dower  either  con- 
summate or  inchoate.  There  is  no  doubt  about 
tbe  soundness  of  that  position,  Tbat  is  (be 
unquestioned  law  In  Missouri.  This  writer 
announces  Uie  same  doctrine  again  in  section 
964,  but  hb  reference  fs  to  aeenon  961  of  his 
own  work  above,  aa  authority  for  it  It  Is  not 
easy  to  determine  Mr.  Blackwell's  meaning 
when  it  is  a  recognized  principle,  even  by  him- 
self, that  the  State  can  sell  the  property  of  the 
dtlzen  for  the  payment  of  taxes,  either  tar  a 
direct  proceeding  against  the  owner,  or  agianst 
the  rem,  6t  against  Doth,  and  convey  a  title  in 
fee  U>  the  purchaser.  Blackw.  Tax  Titles.  Stb 
ed.  7S  «t  aeg.  964;  Cnoley,  CcHist  Llm.  8d 
ed.  402;  Cooley.  Taxn.  673. 

We  presume  be  does  not  intend  to  announce 
the  doctrine*  that  the  State  cannot  sell  the  in- 
choate right  of  the  wiffe  to  dower  in  ber  bus- 
hand's  real  estate  by  any  process  whatever. 
He  intended,  no  doubt,  to  simply  state  tiie  mle 
to  be  that,  in  order  to  bar  this  rig^t,  the  wife 
must  In  some  way  be  inade  a  party  to  the 
proceeding.  We  can  hardly  conceive  that  the 
'"shadowy"  right  of  dower  of  the  wife,  while 
her  husband  Is  living,  can  be  regarded  as  any 
more  sacred  than  the  vested  estate  of  the  hus- 
band. In  section  954,  ai^rei,  lie  states  tbe 
doctrine  to  be  that  where  the  State  assesses  and 
sells  the  lend,  irreflpective  of  any  particular 
owner's  interest  in  it,  "the  tax  deed  will  un- 
doubtedly have  tbe  effect  to  destroy  all  prior 
interests  In  the  estate,  whether  vested  or  con- 
tingent." And  Mr.'Cooley  says,  in  the  extract 
above  quoted,  that  "no  one  doubts  tbat  tbe 
sale.  If  In  compliance  with  law,  vesta  a  perfect 
title  to  the  purchaser,  to  the  full  extent  tbat 
tbe  Statute  shall  declare."  That  tbe  Legisla- 
ture has  tbe  power  to  devest,  by  a  proceeding 
of  tbls  character,  the  wife's  Inchoate  right  of 
dower  Is  well  settled  upon  principle  and  au- 
thority. Cooley,  Taxn.  3d  ed.  444;  Bhtckw. 
Tax  Titles,  §S  188,  954;  Cooley,  Const.  Tim. 
8d  ed.  860;  3  Scribner,  Dower,  p.  B  et  »eg.^ 
Woemer,  Administration,  g  113;  Monison  v. 

85  Minn.  436;  Jonet  v.  Ihrxm,  8  Ohio 
St.  480. 

Let  us  examln*'  section  3197,  mprci,  and  see 
if  a  Judgment  for  taxes,  where  the  husband 
alone  is  made  a  party  to  the  action.  Is  within 
its  scope  and  meaning.  That  section  proVlde* 
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that  "do  judgment  or  d«cxee  confessed  by  or 
reooreied  agafmt  bim,  and  do  Itcbes,  default, 
covin  or  crime  of  the  busbsod,  sbsll  prejudice 
tbe  right  of  the  nife"  to  dower.  The  decree  or 
judgmeot  here  referred  to  does  oot  apply  to  a 
judgment  for  taxes.  There  can  be  do  personal 
judgment  for  taxes.  The  judgment  mast  be 
ngainst  tbe  IsDd.  State  v.  Sargeant,  76  Mo. 
£57;  aectioD  6688,  Bar.  Slat  1879.  Hence  the 
JiidgmeDt  in  this  case  -was  not  "confessed  by 
nor  recovered  against"  Collier.  Tbe  Judgment 
was  rendered  against  tbe  land,  and  a  special 
execution  ordered  for  tbe  sale  of  that.  Tbe 
state  obiained  judgmeDt,  and  sold  the  land 
against  the  win  ta  Collier.  The  judgment 
did  not  grow  ont  of  anv  contract  of  Col- 
lier. The  section  quoted  was  intended  to 
prevent  tbe  hxisband  doing  anything, 
eitiJtT  actively  or  jwaaivelv,  to  bar  dower, 
without  the  consent  of  bis  wife.  A  tax 
proceeding  is  a  proceeding  in  invitum.  The 
Kevenuc  l^ws  of  Missouri  require  that  tbe  land 
itseir,  and  not  the  interest  of  any  particular 
owner,  be  valued  for  taxation,  and  that  taxes 
be  levied  on  the  land.  Alien  v.  MeCabe,  93  Mo. 
1S8,  13  West  Rep.  118.  In  tbe  first  place,  the 
nsKessor  is  required  to  list  the  land,  and  set  op- 
posite each  tract  or  town  lot  the  name  of  the 
owner,  if  iinown.  In  the  second  place,  "the 
bucli-tax  booli"  must  coDtain  a  list  of  the  tracts 
of  land  and  town  lots,  with  the  names  of  the 
owners,  if-  known,  set  oppodte  to  tbem.  In 
tbe  third  place,  the  judgibent  must  state  tbe 
amount  of  taxes  due  on  each  tract  of  land  or 
lot,  and  "shall  decree  that  the  lien  of  the  state 
be  enforced,  and  that  the  real  estate,  or  so  much 
thereof  as  may  be  neceasary  to  satisfy  such 
jud^eot.  interest,  and  costs,  be  sold,  and  a 
apecial  feri  faetat  sbaU  be  issued  tbereon. 
wbicb  shall  be  executed  as  Id  other  cases  of 
apeclal  judgment  and  execution;  and  said  judg- 
ment shall  be  a  first  lieD  upon  said  land,"  Sec- 
tion 6838,  mpra.  Here  It  is  required  that  the 
jndgment  Fbalt  not  only  be  against  tbe  land, 
but  the  taxes  must  be  decreed  anlost  tbe  tract 
or  lot  on  which  they  bare  been  levied.  "The 
State  has  no  Iten  udoo  one  lot  for  taxes  charged 
against  another,  although  both  lots  are  owned 
by  tbe  same  person."  Statt  v.  Sargeant,  76 
Mo.  6ri7.  In  the  fourth  place,  the  Statute  pro- 
Tides  that  the  land  la  chargeable  with  the  taxes 
levied  thereon,  "no  matter  who  is  the  owner 
nor  in  whose  name  it  is  or  waa  assessed."  Sec- 
tion 6853.  And  in  tbe  fifth  place,  tbe  sberifF 
shall,  after  the  sale  of  land  for  taxes,  make  a 
de^,  "which  shall  convey  a  title  in  fee  to  the 
purchaser  of  the  real  estate  therein  named." 

Construing  all  these  provisions  together,  it  is 
maoifest  that  the  proceeding  under  our  laws 
for  tbe  sale  of  lands  for  taxes  is  essentially  a 
iffoceeding  in  rem.  2  Blackw.  Tax  Titles,  ^  834; 
Cooley,  Taxn.  8d  ed.  637.  It  is  true  tbe 
tax  wbfen  levied  is  made  a  personal  charge 
against  th^  owner  of  the  property  assessed,  and 
may  be  collected  by  the  seizure  and  sale  of  his 
personal  property,  and  the  owner  must  be 
made  a  party  to  the  action  for  tbe  recovery  of 
taxes  due  on  land;  yet  when  it  is  sought  to  sell 
tbe  land  Itself  tbe  proceeding  is  confined  strict- 
ly to  tbe  establisbment  of  a  nen  against  it,  and 
DO  personal  judgment  is  permitted  against  the 
owner,  not  even  for  costs,  though  known,  and 
a  parly  to  tbe  suit.  Mtijur  v.  SAtptejf,  94  Mo. 
18  L.a  A. 


109, 18  West.  Rep.  199;  State  t.  Sargeant.  «u- 
pra.  It  aeeiDB  anooi^us,  too,  that  Uie  colteo- 
tor  can  seize  and  sell  tbe  personal  property  of 
the  person  be  supposes  ts  tbe  owner,  but  that 
no  personal  judgment  can  be  rendered  against 
the  owner  wben  he  is  brought  before  tbe  court, 
and  it  has  been  judicially  determined  who  the 
owner  is;  but  this  is  nevertbelesa  true. as  is^ 
parent  from  tbe  plain  letter  of  ttw  atatnte  and 
tbe  adjudicatioDS  of  this  court.  In  Watt  y. 
DonneU.  80  Ho.  195,  It  was  held  that  tbe  tax 
books  were  not  evidence  to  abow,  even  orima 
facie,  who  tbe  owner  of  the  land  is.  Under 
this  ruling,  it  would  appear  diificult  for  tlic 
coUeictor  to  make  any  demand,  and  e^>ecially' 
any  seizure,  of  personal  property  for  a  land 
tax.  It  is  clear  that  tbe  judgmeot  or  decree 
referred  to  in  section  3197,  tupra,  means  a  judg- 
ment or  decree  against  tbe  husband  found^ 
upon  some  act,  contract,  tort,  or  fraud  of  his, 
and  does  not  embrace  a  judgment  obtained  by 
tbe  State  in  rem,  in  tbe  exercise  of  its  para* 
mount  power  of  taxation  or  eminent  domain. 
It  seems  to  have  been  uniformly  held  by  the 
courts  of  this  country,  wben  this  question 
came  before  them,  that,  where  lands  are  appro- 
priated by  tbe  exercise  of  emioent  domain,  the 
dower  of  the  wife,  though  not  a  party  to  the 
proceeding.  Is  barred.  Afoare  v.  JV«o  York, 
supra.  In  tbis*  case  the  land  had  been  con- 
demned for  public  use.  and  tbe  full  value  paid 
to  tbe  busband.  tbe  wife  not  being  made  a  nu- 
ty  to  tbe  proceeding.  Tbe  court  said:  "Tbe 
question  which  is  here  presented  is  whether  a 
wife  has  such  an  interest  in  the  premises  owned 
by  tbe  husband,  while  her  right  of  dower  is  in- 
choate, as  can  be  devested  by  this  Act  of  the 
Legifllature  and  the  proceedings  under  it,  .  .  , 
Tbe  right  bein^  meray  an  Inddent  to  the  mar^ 
riage  relation,  it  seems  to  us  tbat,  wbUe  this 
right  is  thus  iocboate,  and  before  it  has  become 
vested  by  the  death  of  the  busband,  any  regu- 
lation of  it  may  be  made  by  tbe  Legislature, 
though  its  operation  is.  in  effect,  to  devest  the 
right;  the  marriage  relation  itself  being  wilbiD 
the  power  of  tbeLegtalature  to  modify  or  even 
abolish.  Tbe  power  of  the  Slate  to  take  pri- 
vate property  for  public  use  results  from  its 
right  of  eminent  domiUn,  and  tbat  power  Is  not 
restricted,  except  by  constitutional  provision 
that  just  compensation  shall  be  made  to  the 
owner.  In  tbia  case  the  husband  was  deemed 
to  be  tbe  owner  of  the  entire  eatate  in  the  land, 
and  the  Inchoate  right  of  the  wife  was  not  con- 
sidered by  the  commissiooers,  and  we  think 
justly  so,  AS  the  subject  of  estimate  as  to  its 
value  separate  from  his.  Indeed,  the  value  of 
her  interest,  such  as  It  was,  would  seem  to  be 
scarcely  capable  of  being  estimated  as  a  sepa- 
rate interest.  We  see  no  reason  to  doubt  tbat 
tbe  commissioners  were  right  in  considering 
the  entire  estate  in  these  lands  as  vested  Id  the 
busband,  and,  he  having  been  paid  thi  fuH 
value  for  them,  the  corporation,  by  force  c/t 
tbe  act,  became  seised  of  tbe  lands  in  fee  sim- 
ple absolute,  discharged  of  any  claim  nf  dower 
of  the  wife  therein."  The  case  went  to  tbe 
Court  of  Appeals  of  New  York,  and  was  tbere 
affirmed  f8  N.  T.  110).  GaidiDer,  J„  who  de- 
livered tbe  opinioD  o<  the  latter  oourt,  said: 
"The  estate  of  tbe  widow,  after  assignment  of 
dower,  is  a  continuation  of  the  estate  of  her 
deceased  btubaod.  It  f(^ws  that,  while 
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log,  be,  u  owner,  tamlltled  to  and  reiNvseDts 
tbe  entire  fee.  Tbis  tbe  stetnte  vests  od  ooo- 
PnnatioD  <A  tbe  report  of  the  commisgloners, 
aod  coDclades  all  ihuse  entitled  to  the  land, 
aod  aD  other  persobs  wbomsoeTer.  Mrs. 
Moore,  at  tbe  time  of  the  proceedings  to  ap- 
propriate tbe  real  estate,  was  not,  as  we  have 
seen,  entitled  to  It,  bnt  her  husband;  and  she 
waa  ooocloded  by  the  general  langURge  of  tbe 
Act.  .  .  .  Dower  Is  not  the  result  of  contract, 
bnt  a  positive  institntloD  of  tbe  State,  founded 
on  reasons  of  public  policy.  In  the  case  under 
coosideration  the  land  was  tHben,  against  the 
conrcnt  of  tbe  bnabond,  hy  an  act  of  ftovereign- 
t/  for  tbe  public  benefit.  The  only  peraon 
owning  and  representing  the  fee  was  compen- 
sated by  being  paid  its  full  value.  Tbe  wife 
had  DO  interest  in  tbe  land,  and  tbe  possibility 
which  she  did  possess  was  Incapable  of  being 
estimated  with  any  degree  of  accoracv." 

Tbe  Incboate  right  of  dower  may  Debarred, 
not  oolr  by  tbe  State  In  its  exercise  of  tbe 
rlf^t  of  oninent  domain,  without  consulting 
tbe  wife,  but  the  buaband  also  can,  by  his  own 
act,  bar  this  right  by  a  dedication  of  bis  prop- 
«ty  to  public  use  when  the  dedication  is  com- 
plete, or  when  the  public  accepts  the  dedica- 
tion. This  point  was  ruled  by  the  Supreme 
Court  of  Indiana  in  Dunonn  v.  Tem  Haute, 

Ind.  106.  Ju^  Dillon.  In  bis  treatise  on 
HnQldpal  Corporatlooa  (8d  ed.  ^  459)  says: 
"As  dower  Is  not  the  resnlt  of  contract,  bnt  Is 
a  poritive  legislative  inslltuiion.  it  is  constitu- 
tiooally  competent  for  the  Legislature  to  au- 
thorise Hods  to  be  taken  by  a  mnnldpaf  corpo- 
ration for  a  market,  street,  or  other  public  use, 
upon  an  appraisement  and  payment  of  their 
value  to  the  husband,  tbe  bolder  of  the  fee-, 
and  socb  taking  and  paymtmt  will  confer  an 
abst^te  Utie,  dereeted  of  any  Inchoate  right 
of  dower.  Nor  is  the  widow  dowable  In  lands 
dedicated  by  her  husband  In  bis  lifetime  to  the 
public,  where  tbe  dedication  Is  cobiplete,  or  has 
fweo  accepted  aod  acted  upon  by  tbe  municipal 
autborilies."  On  the  same  sabject,  Mr.  Wa^ 
bam,  in  hta  work  on  Real  Proper^  (4tb  ed. 
SW).  naea  tilts  language:  "One  mode  In  wbkth 
dower  may  be  defeated  remains  to  be  men- 
ttoned,  and  that  is  br  tbe  exercise  of  eminent 
domain  during  the  life  of  the  huabaod,  or, 
what  Is  equivalent  to  It,  the  dedication  of  land 
to  tlie  pobHc  uw." 

lo  QvjftiM  t.  Oineinnati,  8  Ohk),  24,  tbe 
kuriiand  save  tbe  cfty  a  square  for  a  market- 
boo«  and  a  street  opening  to  it.  His  wife  did 
act  yAa  in  this  dedication.  The  city  ordinance 
accepted  tiiU  dedication.  The  supreme  court 
Md  that  the  wife  was  barred.  It »  tbere  said : 
"Tlw  counsel  for  ttw  eompialttaots  Insist  that 
it  Is  a  caae  to  be  distingutabed  from  that  of 
pttblic  groanda  for  public  uses,  but  tbe  court 
are  unable  to  comprehend  tbe  dlstlnctton. 
When  a  town  la  laid  out,  the  law  requites  the 
pbt  to  be  recorded,  and  by  sucb  record  tbe 
streets  become  public  highways,  and  tbe  title 
to  tbe  grounds  set  apart  for  public  uses  Is  vested 
to  tbe  county  ion  the  purposes  contemplated. 
Tbe  Bsea  tbna  created  are  Inconsistent  with  the 
eiertfon  of  any  |«tvate  right  while  tbe  use  re- 
udns;  coaseqiWDt^  all  private  rights  must  be 
dtber  mispniaed  or  abrogated.  Sucb  has  been 
the  general  viideMtaiBaDg»  not  wly  in  this 
ttL.R.A^ 


Stata.  bnt  alto,  as  fur  as  we  are  Infonnedt  in 
other  States  also." 

Mr.  Sorlboer,  fn  bis  woric  on  Dower,  after 
reviewing  tbe  adjudged  cases  In  EngUnd  and 
America,  and  after  an  eramtnation  of  tbe  prio- 
dple involved,  concludes  tiie  discussion  of  this 
question  thus:  "Tbe  rule  fairly  dedncible 
from  Uieae  aotboritles  would  saem  to  exclude 
dower  in  all  cases  where  lands  are  dedicated  to 
tbe  public  for  a  leeltimate  purpose,  aod  the 
public  have  acquired  a  right  to  the  nnjoymeot 
Uiereof,  or  where  tbey  are  lawfully  appropriat* 
ed  by  virtue  of  tbe  right  of  eminent  domain. 
The  reasoning  of  the  courts  appeMS  to  apply 
as  well  where  lands  are  granted  aod  used  for 
public  parks,  public  llbrariea,  or  <Aber  puUio 
Dse  of  a  like  ebaractar,  as  where  tber  are  de* 
voted  to  the  puriMwes  of  a  markct-plucc  or  a 
public  hlghwaj."    Scrlboer.  Dow«r.  chap.  27. 

Let  9S  exsmlne  tills  queitlon,  now  in  th* 
light  of  the  Missouri  Statutes  and  decisions. 
We  have  a  cbapter,  and  have  had  for  many 
years,  providing  for  the  dedteation  of  streeta 
and  grounds  to  the  public.  Cbapter  137,  Rev. 
Stat.  1889.  The  Statute  authorirM  tbe  pro- 
prietor of  land  to  make,  acknowledge,  and  nlen 
plat,  on  which  shall  be  designated  the  stre^ 
and  grounds  dedlcMed  to  the  pubKc,  and  that 
sucb  plat,  when  acknowledged  by  tbe  proprie- 
tor and  recorded,  "shall  bea  mifiiictient  convey- 
ance to  vest  the  fee  of  nuoh  parcels  of  land  as 
therein  named,  described  or  Intended  for  pub- 
lic uses  in  rooh  city,  town,  or  village,  when  in- 
corporate ,  in  trust  for  the  uses  therein  named." 
Section  7813,  Id.  Ko  provision  whatever  is 
made  for  tbe  coDcurrence  of  the  wifb  in  the 
dedication;  but  tbe  antfcoritles  we  have  quoted 
would  seem  to  Indicate  that  sudi  dedicatton, 
when  accepted  by  the  public,  would  operate  to 
bar  the  Inchoate  right  of  dower  of  the  wife  of 
the  "proprietor,"  where  she  does  not  join  in 
the  dedication.  Our  Road  Laws  and  laws  In 
regard  to  eminent  domain  proridcd  fbr  tbe  ap- 
propriatioA  of  land  for  tbe  public  use,  but  do 
provlirton  is  anywhere  made  to  obtata  the  ia- 
elioate  ri^  of  dower  (tf  tha  wlfa  o<  the  owner 
itf  thtf  land  wtaldi  ie  appropriated.  The  stat- 
utes OB  these  snb^cts  do  not  look  beyond  tbe 
husband,  wben  he  is  seised  of  the  fee.  Tbougb 
tbe  queMion'  has  hever  been  directly  involved 
in  any  case  deteratned  by  tbia  court,  yet  JuAgt 
BliBB,  in  Magtoire  v.  i»ff*i,  41  Ho,  612  <loo. 
ott.  BIB),  quotas  and  appmvsa  tha  doctrine  id 
Voore  T,'  Vow  Torts,  «fpr«.  By  cOnBoa  oon- 
■ent  among  the  people  and  memhen  of  the  bar 
of  this  SUte,  It  has  not  been  deemed  necessary 
to  make  the  wU«  a  party  to  •  proceeding  to 
condemn  her  busband'a  land  for  a  piMlc  road, 
or  a  railroad,  la  order  to  cat  off  her  Inchoate 
right  of  dower.  This  common  opiDlon  la  tUs 
Instaace  baa  so  long  prevailed  la  Mlosoari,  and 
has  tweo  so  universally  acted  upon,  that  Its 
overthrow  now  would  InUoduoe  great  confu- 
sion in  the  titles  to  estates.  It  is  not  merely 
speculative  and  theoretical,  bat  has  been  made 
tbe  ground-work  and  substance  of  practice. 
Tbe  presumption  la  tiiaC this  practlcelsfonnded 
upon  tbe  rule  announced  hy  Scriboer  and 
Washburn,  and  the  cases  quoted  above. 

Again,  it  baa  been  held  In  this  Stole  that, 
where  tbe  wife  Jobis  with  her  husband  fa  n 
mortgage  of  Us  real  aMate,  Aa  is  not  n  aeeaa- 
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mrv  patty  M  a  mU  to  fonecloee  the  inortffiig«> 
ana  tliat  a  foreclosare  against  the  husband  alone 
barn  ber  incbosle  right  af  dower.  Rtddiek  v. 
WaUh.  16  Mo.  519;  Thornton  t.  Ptgg,  34  Mo. 
349;  B^tT.  Oliver  69  Ho.  188.  It  is  true  that 
in  the  lUtmfA-  WaUh  Ckue,  the  foreclosure  oc- 
comd  at  s  tlnie  irlwD  our  aUtute  provided  that 
a  sale  under  a  general  eieoutloo  against  the 
hnsbaod  carried  the  wife's  dower,  yet  Judgt 
Scott  did  not  rest  the  determination  of  the  case 
wholly  upon  the  Statute,  but  held  that  the 
foreclosure  carried  the  dower  without  regard 
to  tiie  Statute.  He  uses  this  language:  "On 
the  one  hand  it  waa  argued  Uiat.  as  the  land 
out  of  which  this  right  of  down  is  daimed 
had  been  sold  under  a  special  fieri  fiteiaa  on  the 
judgment  in  the  mortgage  proceedings,  that 
waa  a  sale  under  execution,  within  the  mean- 
ing of  the  Act,  and  therefore  the  right  of  dow- 
er waa  barred.  On  the  other  hand,  it  was  con- 
tended tfiat  the  wife  was  a  neceasary  party  to 
the  proceediogs  to  foreclose  the  equity  of  re- 
^mndon,  and,  not  being  joined,  she  could  not 
be  affected  by  the  judgment  in  a  suit  to  which 
she  was  not  a  party.  There  is  a  marked  dis- 
tinction throu^out  the  books  between  cases 
where  a  suit  affects  a  wife's  interest  in  real  es- 
tate which  is  claimed  in  her  own  right,  and 
those  in  which  she  has  only  au  inchoate  rlirfat 
of  dower.  In  the  former  class  of  cases  no  In- 
stance is  to  be  found  im  which  It  is  not  main- 
tained that  a  wife  is  a  necessary  par^  to  the 
proceedings  in  order  to  devest  ner  right.  In 
the  latter  class  the  husband  alone  is  deemed  the 
proper  party  to  defend  a  proceeding  instituted 
to  devest  the  thle  to  land  to  which  a  mere  in- 
choate right  of  dower  has  attacbed.  .  .  .  Tba 
execution  of  the  mortgage,  wbh  tiie  wife's  ac- 
knowledgment and  relinquishraoit  of  dower, 
the  proceedbigs  to  forecloae  the  equity  of  re- 
demption, the  judgment,  execution,  and  sale 
by  the  sheriff,  taken  with  his  deed,  are  the 
links  in  tbe  chain  of  title  of  the  purchaser 
at  tbe  dieriJl's  sale.  Tbe  wife  bating  given 
her  assent  to  the  deed,  sod  having  a  mere  iih 
chnate  right  in  ber  busband's  estate,  who  was 
still  In  existrace,  and  he  bdng  competent  to 
defend  such  iatereets  of  the  wife  in  all  other 
proceedings  against  him,  no  reason  is  perceived 
why  tbe  wife  should  have  been  made  a  party 
\o  this  suit.  So,  in  .either  point  of  view,  the 
vife  It  barred  of  ber  dower."  The  doctrine 
laid  down  in  tiito  case  was  directly  involved  in 
the  case  of  Thtmton  v.  Pigg,  tupra,  decided  in 
1%7,  and  waa  approved  by  tms  court;  and 
ugain,  in  1876,  tbe  same  doctrine  received  the 
-»Aoctfon  of  Ibis  oourt  lu  Hojft  v.  Oliver,  svpra. 
In  183S  tbe  question  arose  in  Lte  v.  Jjindeli,  22 
'Mo.  203,  whether  a 'judgment  of  partiti<«i 
-aniinfit  the  husband  devitted.the  yme'»  ia- 
-efioote  right  of  doiw,  and  It  was  disttoctjiy 
held  by  amajorky  of  the  court  that  it  did;  and 
It  was  also  held  that  setAion  2197.  which,  was 
then  in  force,  did  not  affect  the  queetioti.  la 
other  words,  it  was  held  that  a  Judgment  la 

ffrtitioo  against  the  husband  was  Dot  included 
that  secfiOB.  Juig»  Soott,  who  delivered 
■tka  optoloD  of  tba  oomi.  said:  "There  belog 
no  law  Tcooiring  ber.  to  be  made  a  party,  it  is 
mt'  perceived  how  the  arbitrary  use  of  ber 
-naaae  can  impart  validity  to  a  proceeding  wUcfa 
whhoar  it  woald -  not>  affect  her.  NotUag 
seems  clearer  than  that,  if  the  law  does  not  ^ 
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quire  a  married  wchdsd  to  be  made  a  party  to 

a  proceeding,  the  making  her  one  arbUrarily 
canoot  affect  her  rights.  If  the  proceeding  is 
such  as  does  not  bind  her,  tbe  use  of  ber  name 
without  authority  of  law  cannot  produce  such 
a  consequence.  Undw  our  law,  the  wife  of  tbe 
husband,  who  owns  an  Interest  in  the  land  to 
be  divided,  is  not  required  to  be  made  a  party 
in  partition,  any  more  than  such  wife  is  re- 
quired to  be  plaintiff  ordefendanl  In  an  action 
of  ejectment  for  lands  claimed  b^  the  husband, 
and  in  which  she  may  have  a  right  of  dower. 
If  the  husband  alone  is  competent  to  protect 
ber  interests  in  this  action,  why  not  in  other 
actions  in  which  her  Inleresta  are  the  same?" 
And  Biddiek  v.  WaUh,  mpra.  Is  cited  as  au- 
thority. The  general  principle  upon  which 
this  decision  proceeded  was  that  the  wife's  in- 
terest was  subordinate  and  subject  to  the  right 
of  partition,  and  for  that  reason  she  was  not  a 
necessary  psrty.  Tbe  same  question  arose 
again,  and  was  sgain  determined  the  same 
way,  in  1870,  in  Siadt  v.  Stevetu,  45  Mo.  209. 
The  opinion  this  time  was  unanimous.  This 
case  goes  further,  however,  than  that  of  Lee  v. 
LindeU.  Tbe  judgment  of  tbe  Hindi- Steteiut 
Caae  was  rendered  against  tbe  husband  in  his 
lifetime,  but  tbe  sale  did  not  occur  tiW  after 
his  death,  when  bis  widow  applied  for  ber 
dower,  she  not  having  been  made  a  ^rty  to 
tbe  prooeeding.  Ju^  Bliss,  delivering  tbe 
opinion  of  the  court,  said:  "Since  thedecision 
of  this  court  in  Lee  v.  LindeU,  22  Mo.  202,  it 
has  never  been  deemed  necessary  to  make  tbe 
wife  of  a  person  Interested  in  tbe  partition  of 
lands  a  party  to  a  proceeding  for  partition. 
The  Statute  does  not  exi>res8ly  reqniie  it,  and 
I  cannot  conoefve  of  any  interest  she  can  have 
in  the  result,  more  than  in  any  odier  suit  louch- 
ingtherealty.  .  .  ."  The  briMd  language  in  re- 
lauoD  to  parties  to  pmceedinn^in  partition  waa 
substantially  the  same  in  1886,  under  which 
Lee  V.  Uiuielt  was  decided,  as  in  Oiat  of  1860. 
covering  the  proceedings  in  question.  Since 
this  decttloD  tbe  queetkm  has  not  hem  mooted 
in  this  State.  In  1676,  in  the  case  of  Boj/t  v. 
OUter,  tupra,  it  was  held  that  a  wife  was  not 
a  necessary  party  to  a  suit  to  correct  a  deed 
of  trust  given  on  the  land  ;of  tbe  husband.  In 
tbe  case  of  Bailey  v.  Winn,  101  Mo.  649,  it 
was  held  that  a  wife  was  not  a  neoeesaiy  party 
to  an  action  to  foreclose  a  vendor's  lien  in  order 
to  bar  her  dower.  See  also  Mmtaiae  v.  Boat- 
men^ Sav.  litek  57  Mo.  652;  Duke  v.  Brandt, 
61  Mo.  321.  Where  the  husband  has  taken  a 
title  bond  for  land,  and  paid  part  of  the  pur- 
chase money,  his  wife  has  an  inchoate  right  of 
dower  in  the  land  tbua  held  {Sort  v.  Logaa, 
49  Mo.  47);  and  yet«.  ia  such  case,  if  the  hus- 
band's interest  be  aoM  nnder  a  general  exacn- 
tioo,  the  inchoate  right  of  dower  is  barred 
(TTorsAom  v.  Calliem,  49  Mo.  306);  and  the 
husband  alone,  in  sueb  oase,  can  (raosEer  tbe 
property,  and  bar  bis  wife's  right  to  dower 
(BuJee  V.  Brandt,  61  Mo.  321).  It  seems  clear 
that  tbe  reason  of.  tbe  rule  applicable  to  the  ex- 
ercise of  eminent  domaiD,  iwl  the  dedicatton 
of  land  to  public  use,  to  the  foreclosure  «f 
mor^Etfes  and  vendors'  Iteas,  and  to  partition 
prooMOlngs,  applies  to  the  case  at  bar  with 
ereat'foTce. .-  '\yhen  the  State,  appropriates  tbe 
laBd  of  a  wivate  oltiffen  for.publio  use,  it  does 
it  against  his  will  So  when  the  State  euforcaa 
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ttolieo  ajoiosl  tbfl  land  ol  tho  dtizeo  it  does  ft 
tgilnst  Bu  win.  If  one  proceedieg  cuts  off  the 
inchoate  Tight  of  dower,  wby  does  not  tbe 
oAert  In  am  of  Ibracaasaxe  ota  uorigaga 
n  TCBdor's  Urn.  tiie  haBband  and  wife  Dotb 
tre  {Dtereat«d,  nnt.  to  show  Ifaat  nothliu;  la 
doe;  and,  in  the  second  place,  thej  have  a  right 
to  receive  the  Burplus.  This  court  has  said 
ibst  the  husband  is  competeot  in  that  case  to 
protect  the  inttfesta  of  his  wife.  In  tbe  case 
St  bar  the  hoaband  and  wife  were  Interested, 
first,  to  show  that  no  tax  was  due  on  tbe  land; 
and.  in  the  second  place,  they  had  a  light  to 
receive  the  mirplua  ariaiog  from  tbe  sale  after 
the  satisfaction  of  the  lien.  In  tbe  pToceedins; 
iiuiitaied  against  him  to  enforce  the  Stated 
lien  for  the  taxes,  was  be  not  oompetent  to  pro- 
tect his  wife's  InterestsT  Was  he  not.  as  re- 
marked br  Gardiner,  J.,  in  Moore  v.  New  Tork, 
aupra,  "tbe  only  person  owning  and  repreeent- 
iDg  the  fee?"  If  a  judgment  in  TmrtitioQ 
snloat  tbe  husband  tiara  the  wife's  dower,  a 
fortiori  will  not  a  judgment  enforcing  the 
State's  Hen  for  taxes,  when  tbe  husband  is 
nude  a  party,  bar  her  dower?  In  a  partition 

{iroceediog.  tbe  wife  is  peculiarly  interested. 
I  is  said  her  dower  will  attach  at  once  to  the 
land  aDotied  to  b»  husband  in  severalty,  bat 
Duy  not  land  be  allotted  to  him  ttuU  is  unin- 
prored,  and  bence  bo  utterly  valueless  to  the 
widow?  She  has  no  right  to  be  beard  in  re- 
fuA  to  whether  partition  shall  be  made  at  all, 
or  in  regard  to  what  land  shall  be  allotted  to 
her  taosbaDd;  and.  if  tbe  land  be  sold,  Itw  pro- 
ceeds go  to  her  busband.  and  she  is  cut  off  en- 
tirely. But  still  this  court  has  h^,  and  the 
rale  b  now  firmly  established,  that  the  huS' 
band  is  competent  to  protect  bis  wife's  interests 
io  such  a  proceeding.  If  that  be  the  rule 
abere  tbe  iiusbaod  may,  on  his  own  motiMi, 
commenoe  the  proceedipg,  wltii  bow  much 
CRater  force  7*1U  it  apply  in  a  case  when  tbe 
btate  sells  the  land  against  the  will  of  the  bus- 
bsod  as  well  at  the  wife.  It  is  true,  no  one 
shall  be  deprived  of  his  property  without  "due 
;mcess  of  law."  But  a  proceeding  in  lem,  in 
which  DO  named  person  Is  served  with  notice, 
is  doe  process  of  law.  Cooley,  Const.  LIm.  8d 
ed.  40S:  Cooley.  Taxn.  3d  ed.  91.  '  A  proceed- 
ing defended  by  one  person,  who  represents 
another,  is  due  process  of  law.  This  was  held 
in  the  cases  we  have  cited,  not  probablv  in  so 
many  words,  but  in  effect.  A  good  lllustrs-. 
lion  of  this  principle  is  to  be  found  Id  the  ad~ 
ministraUoD  of  estates.  The  administrator  or 
eieculor  fs  the  only  necessary  party  to  estab- 
lish a  debt  against  tbe  estate  of  the  testator  or 
iDiestate,  though  the  debt  thus  established  may 
finally  operate  to  deprive  tbe  heir  of  tlie  prop- 
erty he  would  otherwise  take.  Yetbeiaboutid 
by  tbe  judgment  against  the  administrator  or 
fxecntor;  aud,  where  the  mortgagor  dies,  the 
administrator  or  executor  is  the  only  necessary 
par^  defendant  in  a  proceeding  of  foreclosure, 
and  a  judgment  against  bim  not  orJy  bars  the 
widow,  but  tbe  iieir  also,  TVarney  v.  Spiva. 
VJ  Mo.  98.  "The  owner  In  fee  of  land  lepre- 
aratc  his  heirs  as  well  as  creditors  in  all  actione 
iBvolvIog  tbe  title  to  the  land.  In  such  actions 
be  represents  tbe  fee,  and  this  includes  evei?- 
floe  wbo  will  derive  title  through  hinC  If 
he  is  competent  to  protect  those  who  wIU  be 
Us  hefm,  aa  also  his  creditors,  whose  interests 
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are  vastly  superior,  as  a  mle,  to  the  vlfe^  fo. 
cboate  rif  ht  of  dower.  Is  be  not  competent  to 
protect  bis  wife's  interests?  The  dower  r^t 
of  a  widow  is  a  amtfanatfoD  oftba  liuilMiidrB 
batata.  Hear  dower  interest,  wbctber  Inchoate 
Of  oonsumnute,  is  part  of  the  fee.*"  Botjf  v. 
Baker.  11  Hun,  2!^;  Moore  v.  JKno  Tork,  titpra. 
There  is  no  provision  in  tbe  Revenue  Laws  for 
making  tbe  wife  a  party  to  tbe  actiou  against 
the  land  of  her  hosband,  and  as  was  said  in 
Lee  V.  LindeU,  in  the  absence  of  such  a  pro- 
vision, making  ber  a  par^  arbttrarilv  cannot 
affect  her  interests.  It  being  provided  that 
the  "title  in  fee"  shall  pass  to  the  purchaser 
nnder  a  tax  judgment,  and  no  provision  being 
made  for  bringing  In  the  wife,  it  is  the  plain 
intent  of  these  laws  lo  pass  not  only  the  hus- 
band's interest,  but  tbe  wife's  also,  where  be 
alonelssued.  Cooley,  Taxn.  464.  Tbe  courts, 
io  all  tbe  instancea  named,  where  the  wife's  in- 
choate right  of  dower  was  held  to  have  been 
cut  off  by  a  proceeding  to  which  she  was  not  a 
party,  have  proceeded  upon  the  general  prin- 
ciple that  this  contingent  right  was  subordi- 
nate to  other  rights;  that  the  wife's  right  at- 
tached subject  to  a  superior  claim.  So,  a  tax- 
lien  ia  our  Slate  being  paramount  to  all  inteiesia 
and  claims,  tbe  wlfe^s  inchoate  right  of  dower 
attsches  subject  tothat  lien.andsbeisno  more 
a  necessary  party  to  a  proceeding  to  foredoso 
it  in  order  to  lur  the  right  (haii  ue  is  a  necea* 
sary  party  hi  tbe  instances  referred  to. 

From  tlie  authorities  ctted,  and  from  what 
has  been  said  in  Oils  optokm,  we  deduce  these 
propositions:  (1)  that  wben  an  action  fa 
oroD^t  against  the  "owner"  of  land,  within 
the  meaotng  of  that  word  as  used  in  our  Beve- 
nue  Laws,  to  establiah  and  enforce  the  State's 
lien  tbfereon  for  taxes,  a  valid  jucUment  ren- 
dered, the  land  sold  thereunder,  anaUwaberilt 
executes  a  deed  to  the  purchaser,  the  wbcde 
title  in  fwis  conveyed,  as  tbe  statute  detiares;. 
(3)  that  the  wife  is  not  an  "owner,"  within  the 
m easing  of  tbe  statute,  by  virtue  of  her  incho- 
ate right  of  dower  in  ber  husband's  land,  in 
such  a  sense  as  to  require  ber  to  be  made  a  par- 
ty to  a  tax  suit  against  her  husband,  io  order 
,to  Iw  her  contingent  interest;  (8)  that  the  bos- 
band  ih  such  a  case  represents  tbe  fee,  and  ia 
competent  to  protect  his  wife's  interests;  and 
heote  (H)  that  a  valid  tax  sale  of  tbe  hnsbaaiVs 
fee-stmple  estate  cutsioff  tbe  wife's  inchoate 
right  of  dower. 

2.  This  is  the  oondustm  we  haw  reachf^l 
upon  an  examination  of  the  autborities,  but 
we  are  equally  well  satisfied  that  this  conclu- 
sion is  sound  upon  principle  also.  It  is  to  the 
inUmst  of  tbe  9tate,  of  course,  that  it-  sheuli)- 
have  tbe  power  to  collect  its  taxes  by  the  sale 
of  land,  and  to  thereby  convey  tbe  title  io  fee; 
but  it  is  of  vastly  more  importaoce  to  property 
owners  that  the  proceeding  to  sell  lands  fot 
taxes  should,  in  toe  first  pisoe,  be  as  inexpen^ 
Hive  as  praetfcable,  and,  fn  the-  second  place; 
that  the  interest  and  title  oflt^red  for  sale 
should  bedeflflltely  teown.  Suits  for  taxea' 
are  expensive,  at  best;  but  to  require  the  wife 
to  be  made  a  party  with  tbe  hualmnd  wouM 
add  to  that  expense.  Frequently  the  tax  la 
only  a  dollar  or  two,  and  ft  wonid  cost  that 
much  or  more  to  make  the  wife  a  party,  and  ' 
when  she  \&  made  a  party,  what  can  she  accom- 
plish more  than  her  huslMnd'can  sccompTUht 
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Solhtag.  His  iotereste  are  ideotical  with  bera. 
Tbe  Stale,  io  its  eSoTta  to  anforce  tbe  coUeC' 
iioA.of  tbe  lux,  is  tbe  commoo  enemy  of  both, 
Tbe  prooeediDg  is  in  invituin  as  to  wtb.  Bat 
.  wben  lands  aie  offered  for  sale  asainst  the  will 
of  the  owner,  tt  is  tmportaot  to  the  owner  that 
tbe  estate  offered  should  be  definitely  known; 
otherwise  it  will  be  sacrificed.  If  tbe  title  and 
estate  offered  for  sale  be  known  with  certalaty 
the.  land  will  probably  bring  its  value.  If  tlie 
coUeclor  be  required  to  make  tbe  wife  as  well 
as  tbe  busbsod  party  to  the  suit  in  order  to 
bar  her  dower,  in  ninety-nine  hnndredtlM  of 
tbe  tax  sales  tt  will  not— it  cannot— be  Icnown 
whether  there  be  a  wife  at  all  or  not.  and 
hence  there  will  be  a  doubt  as  to  tbte  exteDt  of 
tbe  title  coDTeyed.  Sacrifices  of  land  must 
follow  necessarily,  and  these  sacrifices  will 
largely  exceed  toe  value  of  the  "shadowy" 
right  of  Inchoate  dowe-.  It  is  a  well-known 
fact  that  nearly  all  tax  suits  are  agdaat  non- 
resident owners,  andin  such  cases  it  is  utterly 
impraiticaUe  to  leant  tbe  name  of  the  wife  of 
the  owner,  or  to  know  that  tbe  owner  is  mar- 
ried. Sacrifices  of  property  must  result  from 
tbe  enforcement  of  auch  a  requirement,  and 
the»e  satniflces  will  generally  exceed  tbe  value 
of  tbe  contiQgeui  right  of  inchoate  dower.  It 
ia.wM  tbe  sale  of  land  for  taxes  is  against 
«ommoo  right,  and  is  not,  therefore,  favored 
in  law.  That  is  tme.  But  it  is  a  common 
saying  that  "tiutes  and  death"  are  certain. 
Every  property  owner  knows  that  an  annual 
tax  will  be  levied  on  his  property.  He  knows, 
or  ought  to  know,  when  it  becomes  due  in 
«aefa  ^r^  and  tbe  sooner  it  Is  known  that  if 
the  taxa  be  not  pidd  within  the  prescribed 
^me  the  property  will  be  sold  and  the  owner 
will  lose  bis  property  tbe  better.  This  rule 
would  be  better  for  the  State  and  better  for 
tbe  taxpayer.  Better  for  the  State,  because 
it  would  be  sun  to  collect  its  raxes;  and  better 
for  tbe  owner,  because,  when  be  knows  pay- 
nwot  will  be  eoforoed  certainly  he  will  be 


more  apt  to  pay.  and  if  for  any  reason  he 
should  fail  to  pay  tbe  taxes  due  by  him,  and 
bis  properh'  be  sold  to  pay  tbem,  it  would 
bring  Its  full  value,  when  it  is  known  that  a 
good  title  in  fee  is  to  be  conveyed.  Hence  all 
emberrassmmts  thrown  in  tbe  way  of  tax  sales 
simply  opraate  to  make  taxpayers  careless,  la 
the  first  place,  about  the  payment  of  their  just 
sbare  of  the  expenses  of  tbe  State;  and,  in  tbe 
second  place,  to  sacrifice  tbe  property  sold,  be- 
cause no  one  can  know  definitely  what  is  of- 
fered  for  sale.  It  should  be  the  policy  of  tbe 
State  to  create  competition  at  these  sales,  so 
that  there  may  be  a  surplus  left,  after  tbe  pay- 
ment of  costs  and  taxes,  to  go  to  tbe  owner. 
Cooley,  Tazn.  3d  ed.  464. 

The  second  contention  on  the  part  of  tbe 
appellant  is  that  there  was  no  breach  of  the 
covenant  of  general  warranty  in  this  case  at 
the  inatitutloo  of  this  suit,  nor  now,  because 
there  existed  only  a  right  of  inchoate  dower  in 
Mrs.  Collier,  and  no  breach  could  occur  till 
this  right  became  consummate,  and  vested  by 
the  death  of  her  husband.  It  is  universally 
held  that  inchoate  dower  constitutea  an  incum- 
brance of  land,  and  the  rule  is  that  the  cove- 
nant is  broken  as  soon  as  made,  in  such  case. 
This  breach,  however,  is  tecAolcal  only,  and 
tbe  trial  court  committed  error  in  giving  judg- 
ment for  substantial  damages.  WaUcer 
Dearer,  79  Mo.  664,  and  cases  cited. 

Enouf^h  has  been  said  in  the  former  part  of 
this  opinion  to  show  that  this  right  of  in- 
choate dower  is  too  shadowy  ud  unsulmtan- 
tial  to  be  valued  orestimateo. 

The  jiidfirment  will  be  reversed,  and  cause 
lemaQoed  lor  new  trial,  It  being  the  optoion 
of  a  majori^  of  Division  Ko.  3  that  the  tax 
sale  and  deed  did  not  cut  off  Mrs.  Collier^  in- 
choate right  of  dower  and  that  there  was  s 
technical  breach  of  the  covenant  in  the  case, 
for  wbiob  plaintiffs  are  entitlecl  to  recover 
nomloal  damages  only. 

Hotlw  to  transfer  to  court  In  banc  denied. 


*  CONNECnOUT  SUPREUS  COURT  OF  EBBORS. 


Charles  COOK,  Conarrrator  of  Barah  A, 
Bostwfek. 

o. 

Uri  P.  BARTHOLOfifBW  0t  ai. 

(....Conn.....) 

1.  A  deed  grmnUug  iMd  Ibr  m.  ecrteln 
money  t3oiuddera,uon,  with  a  condltioti 

that,  if  the  srantor  shall  support  ttte  grantee 
dunn?  her  natural  life  and  fflre  her  decent 
burial  the  deed  shall  be  void,  otherwise  It  shall 
zemaln  of  full  force  and  effeot,  oonstltiites  a 
mortgage  which  may  be  foreokiaed  oa  failure  to 
fulflU  the  oondiUoa. 
8.  Noentry-lbr  braMihoftb*mndttloa 
Is  liULiBWi  J  to  ftoahie  a  mortgacee  to  main- 
tain an  action  to  fontoloae  tbe  mortp«gc»%  right 
of  redentptloQ  atthougrb  the  mortgage  is  in  form 
a  deed  absolute  with  a  condition  annexed. 


Nora.— Deed  on  conslderatloQ  of  support  tor 
life.  Bee  note  to  Drelabaoh  v.  Sofaas  (Fa.)  8  L.  B. 
A;B86. 

t8L.a  A. 


(JannaryTtUnj 

RESERVATION  from  tbe  Court  of  Com- 
mon Pleas  for  Litchfield  County  for  the 
opinion  of  tbe  Supreme  Court  of  an  action 
Imjught  to  foreclose  a  mortgage.  Judgtuent 

formaintiff  adviaed. 

Tbe  facts  sufficiently  appear  in  the  opinion. 

JIfr.  R.  B.  Hall,  for  plaintiff: 

The  instrument  executed  by  Ammon  Boat- 
wick  to  Charles  CTook  is  a  mortgage. 

The  condition  of  a  mortga^  may  be  the  pay* 
ment  of  a  debt,  the  indemnity  of  a  surety,  or 
the  doing  or  not  doing  any  other  act. 

3  Swift.  Dig.  183:  Bobinson.  Elementary 
Law,  g  103:  8  Washb.  Real  Prop.  4tb  ed.  *476; 
Tiedeman,  Real  Prop,  §  396;  Lar\fair  t.  Lan- 
fair,  18  Pick.  801;  SSrtkim  v.  7W>nanu2.  S 
Mass.  498:  MiteheU  t.  Bwrnham,  44  Me.  309; 
Wing  V.  Owper,  87  Vt.  199;  Ztnuf  t.  Lund,  1 
N.  H.  41. 

Courts  treat  as  mortgages  conveyances  con- 
ditioned fw  tbe  support  and  maintenance  of 
morigageea  or  othen. 
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1  JODW.  Aort  g  888;  AvMn  r.  AH$Un,  9 
Tt.  490;  J^tke  v.  Fiske.  30  Pick.  499;  Ftand0n 
r.lMnHear,  9  N.  B.  201;  DaiUeU  y.  Biatn>- 
Ml.  10  Mich.  454;  JBrmaian  v.  Bretnakan. 
46  Wii.  888;  Matt  t.  Par£er.  39  Esd.  765; 
AwAf  T.  Brikine,  6fi  Me.  168. 

Tbej  are  at  all  events  ao  far  mortgages  that 
tbcy  can  be  foreclosed. 

1  JooeB.  Uort.  g  808;  Lanfair  t.  La^fair, 
18  Ftck.  2Bft-S04:  Marth  v.  AtuUii,  1  Allan, 
S89;  ffiZion  T.  Q^n,  3  Alleo.  116;  JVMm  v. 
Oaie,  Id.  546;  If  tVtfor  v.  WMttemttre,  16  Mass. 
268;  tfiSio/t  v.  3>yl0r,  6  Gray,  810;  Avatin  v. 
And^  and  Flanden  y.  Lamj^uar,  tupra; 
Wmdur.  Parker,  10  Ji.  H.  83;  Butman  v. 
BatOttder,  80  N.  H.  141;  JOawkiia  t. 
iiMf.  16  Ulcb.  611;  Wr^  t.  Wright,  48 
Xicb.  834;  matt  t.  i^Aar  and  BrMnoAm  t. 
BrunaJtan,  tupra. 

Our  Coonecticut  cburts  have  repeatedly  reo 
OKDized  mortgages  to  secure  the  performance 
of  (rther  act£  thaQ  the  payment  of  money. 

8ee  Crane  v.  Deming,  7  Conn.  887]  Harding 
T.  Jf»B  iiiwrr  Fmi^  Mfa.  Go.  84  C<»ui.  468; 
Lewis  V.  Sartfof^  Silk  Mfg.  Co.  6  Kew  Bog. 
Bm  606,  58  Oims.  £6. 

Tbm  is  no  analogy  to  a  deed  upon  coadl- 

tiOB. 

See  8  Swift,  Dig.  *169. 

Id  all  doubtful  cases  a  court  of  equity  wilt 
routnie  a  conTeyauce,  a  mcxigBLgb,  rather 
Uian  a  deed  upon  condition. 

Boone.  Real  Prop.  §  336. 

If  the  deed  b  a  mortgage  it  may  be  ndeemeS; 

1  Jones,  Mort  896,  and  cases. 

Mortgages  for  support  may  be  redeemed 
unless  tlie  condition  be  so  far  a  peraonal  coye- 
DSQt  that  a  breach  cannot  be  satisfied  'tis  money 
ptrment. 

Jtmes,  Mort.  895;  Bewjf  t.  Ttaaper,  29  Vt, 
8SMT6;  Bryant  v.  Enldne.  65  He.  153;  Beth- 
Wffli  T.  Anni$,  40  N.  H.  34-f8. 

If  the  cx>urt  judge  that  cotai^ensatlon  In 
money  dama^  can  tie  made  for  the  breach, 
tbeo  a  decree  limiting  a  time  fOK  redemption 
may  be  granted. 

Bmrti  V.  Tapper,  39  YL  869. 

Oiberwise  ao  absolute  decree  of  fmeclosure 
vitbout  privilege  to.redeem  sboutd  he  given. 

Bretuahan  v.  Bretnakau,  46  Wis.  886. 

Maart.  Hearr  B.  Or»vM  and  D.'.C. 
KUboui-n,  for  defendants: 

The  inatrament  in  qnesUon  Is  ttot  a  mort- 

(SgB. 

Andetaon.  Law  Diet.;  Bomler,  Law  Diet.; 
Bofm  V.  Brmon.  19  Conn.  84;  J«irHt  Wood- 
nfjf.  23  CooD.  660;  Antonia  BmJi^tApp.  68 
Coon.  261. 

The  amount  of  the  debt  cannot  ascer- 
Uioed,  which  is  an  essential  requisite  of  fore- 

Qoodriek  t.  J^rOep,  33  Conn.  88. 

There  is  a  distinction  betweui  tho  breach  of 
acomiant  or  condition  to  pi^  money  and  one 
reqoiring  acts  to  tie  done. 

aa  T.  Bsfvfay,  18  Yes.  Jr.  66;  4  Kent,  Com. 
1». 

When  an  estate  h  granted  upon  condition  in 
■  deed,  and  there  is  a  breach  of  the  condition, 
10  iGtnal  entry  or  claim  by  the  grantor  is  nec- 
■Btry  fai  order  to  revest  the  estate  {Chalker  v. 
Cka&er,  1  Conn.  79);  and  tliis  entry  for  the 
purpose  of  taking  advantage  of  a  coHitlon  ts 
UL.RA. 


a  thli^of  subatance  (Anwn  t.  Boieen,  18  Ctmn. 
641:  Warner  v.  BoKnOt,  81  Oouu  468),  and 
must  be  pleaded. 
Gould,  PL  «diap.  4,  §  7. 

OftryeBt*^  v.,  delivered  the  opinion  of 
the  oonrt: 

This  is  a  suit  for  the  foreclosare  of  a  mort^ 
gage,  with  the  alleged  mortgage  annexed  as 
an  exhibit.  The  mortgage  fa  In  two  parts, — 
an  OTdioary  deed  for  the  cuidderation  of  $900. 

duly  executed  to  convey  real  estate,  and  a  con- 
dition thereto  attached,  of  the  same  date,  and 
signed  tiy  the  grantor,  as  follows:  "The  con- 
dition of  the  within  deed  is  as  foliows:  The 
said  Bostwioli,  for  the  cooperation  named  in 
the  within  deed,  covenants  and  agrees  wiUt 
said  Charles  Goolc,  as  such  conservator,  that 
he  wtU  receive  said  Sarah  A.  Bostwick  into  his 
care  and  keying  during  the  term  of  fatt  nat< 
ural  life;  that  be  will  provide  for  all  her  wants 
In  a  reasonable  and  moperway;  will  noTide 
her  with  all  needed  looa,  drink,  and  clothing; 
have  a  room  and  fire  when  needed;  lodging 
and  evety  necessarr  comfort,  both  In  sicknees 
BDdhealifa;  and  at>  her  decease  give  her  decent 
and  iMoper  Imrial,  and  erect  tombrtonea  at  her 
grave,  with  a  suitable  inscription  ihereon, 
within  one  yeu*  alter  h^r  deoiese,  said  tomb- 
stones to  be  of  a  value  of  not  less  than  four- 
teen dollars.  Now,  therefore,  if  said  Bost- 
wick shall  well  and  truly  perform  all  and 
every  of  the  above  covenants  and  stipulations 
ftdlhfiffly,  then  this  deed  to  be  Tuid;otherwise 
to  remain  in  fall  force  and  effect  in  law."  The 
complaint  also  alleges  that  the  defeadant,  ^qef 
wick  subsequenlly  conveyed  hia  interest  in 
the  premises  to  the  defendant  Jones,  and  that 
Jones  conveyed  his  interest  .to  the  other  de- 
fendant. Bartholomew.  The  defendants  de- 
murred, and  the  case  is  reserved.  Whether 
the  instrument  sued  on  is  or  is  not  a  mortgage 
is  the  principal  qu^tlou-in  the  case.  Whet  is 
a  mortgugiii,'  "A  mortgage  is  a  coutmpt  of 
sale  executed,  with  po^ver  to  redeem,  .  ... 
The  condition  of 'a  morteage  m^y.  be  the  pay- 
ment of  a  debt,  the  Indemnity  of  8  wxfity^  or 
the  doing  or  not  doing  any  other  act.  The 
most  common  method  is  to  insert  the  condi- 
tion in  the  deed,  but  it  may  as  well  be  done 
by  a  separate  instrnmont  of  defeasance  exe- 
cuted at  the  same  time.  ...  A  bond  or  note 
is  mually  taken  for  the  debt,  wMeh  is  de- 
scribed in  the  deed  with  «  condition  that  tf  thft 
debt  is  paid  by  the  time  the  deed  shall  be  void. 
In  snch  case  the  mortgai^  is  caHed  a  collateral, 
secority  for  the  debt.  In  like  manner  an  'en-' 
gageraent  to  iademaify,  or  any  other  agree- 
ment, may  be  describeo  in  the  mortgnge  deed.''' 
a  Swift,  Dig.  182,  188.  "To  .coastituto  a 
mortgage,  the  conveyance  roust  be  made  itv 
secure  the  payment  of  a  debt."  Jktam  v^. 
Brown,  19  Oonn;  28.  '  'A  conveyance  of  lands 
by  a  debtor  to  a  creditor  as  a  security  for'  the 
paymerit  of  the  debt."  Jarvis  t.  Woodrvf,  93 
Conn.  548.  What  is  a  debt?  "That  whirli  is 
due  from  one  person  to  another,  whcllier 
money,  goods,  or  services;  tJiat  which  oncjier-' 
son  is  bound  to  pay  to  anotber  or  to  ^)crforai 
for  his  beneflt:  that  <tf  which  payment'  is  liiil>Ie 
to  be  exaQied;  due;  obli^liioq,  lisbility*" 
Webster,  JMct. 
What -is  this  ease?  Ammon'Bostwkk  lo- 
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celvad'fOOO  frotntbc  pbdnttff,  in  ootuidaration 
of  whfcili  be  amed  to  support  Sarah  A.  Bos^ 
vick  during  Ufe,  aod  at  her  death  to  bury  her, 
and  to  erect  a  lombstone  to  ber  mewory.  To 
secure  the  performance  of  this  agreement,  be 
Executed  this  deed,  with  a  cooditioa  tint  the 
deed  should  be  void  if  the  agreement  should 
be  performal.  He  aaaumed  a  duty  which  may 
be  aptlT  described  as  a  debt.  He  executed  a 
deed  of  real  estate  as  collateral  security  for  the 
performance  of  that  duty,— the  payment  of 
that  debt.  The  obligation  falls  -wtlhin  an  ap- 
proved definitioD  of  "debt,"  and  the  convey- 
ajwe  is  within  tlw  legal  definitioD  of  a  "mort- 
gage." There  is  do  force  In  the  objection  that 
this  caooot  be  a  mortgage  because  of  the  diffi- 
culty in  aacertalniog  Uie  amount  of  the  debt,  as 
clearly  appears  bv  tbe  deflDltiooa.  Of  coone, 
tiiere  IS  less  certainty  and  more  Inconvenience 
in  reducing  an  obligation  of  this  nature  to  a 
money  Tarnation  tran  there  Is'  In  computing 
4be  amount  due  on  aof  ordinary  bond  or  note. 
Nerortfaelces  it  may  be  approximately  d<Hie, 
•ad  that  is  sufficient  for  all  tbe  purpoaea  of 
aubatantial  Justice.  Oourts  never  refoae  to'  re- 
dress an  lAjary  on  account  of  (he  difficultT  In 
estimating  tbe  extent  of  the  injury  In  doUars 
•ad  cents.  In  Uiia  case  the  age,  heahh.  gen- 
«nl  oonditioii,  ind  expectation  of  life  of  Bafth 


fr  or  AmjtLB.  i^kd., 

A.  Bostwick  most  be  known;  Add  to  tliese 
the  probable  cost  of  supporting  her  for  one 
year,  and  we  have  the  data  ick  a  RasonaUb 
estimate  of  the  cost  of  supporting  her  tbrongli 
life.  It  la  a  problem  of  tbe  same  nature,  con- 
taining the  same  elements  and  similar  factors, 
with  the  problem  wbich  the  parties  solred  U 
years  ago.  Tbey  then,  as  It  seems,  fixed  the 
outside  lioiit  at  $000.  Tlie  same  thing  can  be 
done  now  as  well  as  then.  Possibly  #900  mar 
be  considered  an  equitable  Hmtt,  b^ond  which 
the  plaintiff  may  not  claim  in  this  case.  As 
other  circumstanoes  may  exist  wbich  will  ma- 
terially affect  tbe  general  qaestion,  we  will  not 
consider  the  qaestioD  further  on  this  dernurrer. 
Regarding  the  conveyance  aa  a  mortgage,  aa 
we  do,  there  is  no  fbundation  for  tbe  claim 
that  an  entry  for  a  breach  of  the  condition  is 
essential.  An  eotir  is  essential  when  tbe  gran- 
tor would  devest  the  grantee  of  bis  titie  for  a 
breach  of  a  oondiUon.  This  is  an  action  by 
the  grantee,  in  whom  tbe  title  is.  not  to  enforce 
a  forfeiture,  but  to  foreclose  an  equity  of  re- 
dempclon,  unless  the  grantor,  within  a  reason- 
able time  aHowed  hfan  therefor,  pays  the  dam- 
age sustained  br  a  breach  of  bte  agreement. 

Tbe  court  of  cmhrnon  ideas  n  adTlsed  to 
overrule  Uie  demurm. 

The  other  Judges  ooneui. 
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Jacob  HESS  «t  ai.,  RetpU. 
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1.  Ii^:lslftttTttMtliorlt|rtoftt«top«.ph 
flOBspan^  to  eonatrnct  Its  lines  wtlong 
ud  upon  aaj  public  roftda  and  highways 
grsDtB  to  it  no  toterest  in  the  streets  of  the  dty. 
but  most  be  cnistmed  as  oonfenUw  a  Uoense 


iroTa.-IU60rapft«  tubfeet  to  the  prUlte  power  of 
nurUcipaktif. 

A  franohlse  granted  to  a  telephone  company,  of 
constractinar  and  operatins  Its  lines  along  and  upon 
stieeta.  Is  subordinate  to  tbe  rights  of  the  putdle  In 
ttie  street  for  the  purpose  of  traveL  Olnotnaatl 
JnoUned  Plsne  B.  Co.  v.  Cltgr  *  8.  Teleg.  Asso- 
<Oblol  U  L.  B.  A.  tU:  ClaolnDatl  ft  8.  G.  A.  St.  B. 
Co.  T.  Cummins vUle,  U  Ohio  St.  SESL 

A  telephone  oompany  having  a  franohlse  to 
«r«ct  poles  and  wires  upon  the  streets  of  a  munto- 
Ipality  has  not  such  a  vested  Interest  and  ex- 
clusive right  In  the  ground  circuit  of  deotrldty 
M  to  auttaorlis  It  to  enjoin  the  oper^kmof  an 
electric  street  raUway  subeequently  oonstmoted 
on  the  mmt  streets  and  using  the  ground  ohoult 
for  tbe  return  current  of  eleotrteUj.  Cfnolnnatl 
iacUned  Plane  K.O0.  v.  City  ft  a.  lUeg.Asso.su- 
pra. 

Telegraph  oompanlea.  like  all  other  corporations 
which  occupy  the  highway  of  raunlolpalltles,  are 
subject  to  proper  poUoe  regulation.  Pblladelptala 
V.  Western  V.  Teleg.  Oo.  2  W.  N.  C.  Ufi;  Pblladelptala 
Steam  Sup^  Co.  v.  City.  17  PhUa.  UO. 

And  suOh  regulattDns  arepfesuniedto  be  reason- 
able. Van  Hook  v.  Selma,  70  Ala.  atl;  Oom.  v. 
PatDh, 07 Haas. »t  St. lAUis T.Weber.  MHCHa 
lSL.aA. 


wblob  although  acted  on  may  be  revoked  by  the 
Legtalature  whenever  the  public  Interest  re- 
quires or  as  an  exercise  of  the  police  power,  and 
therefore  not  t>eyond  the  control  ot  future 
legtolatfon. 

8.  Oranting  » t«le(raiph  eompany  tha 
fkwachlae  to  oonstraot  its  Uno  mlong 
and  upon  el^  streets  will  not  be  oonstnied 

as  an  abdIntttoQ  of  the  poUoe  power  over  such 
sbeets,  but  If  the  poles  and  wires  become  a  seri- 
ous obstruction  or  nutssnoe  tbereln  prorislons 
muT  tM  aoAde  for  their  nmoval;  and  for  tbat 


80  a  oharge  per  annum  tmpoeed  upon  all  poles 
erected  by  a  telegraph  oompany  is  a  proper  ezer- 
olse  of  the  polloe  power  of  a  dty,  where  Its  charter 
confers  upon  It  police  power.  Western  U.  Teleg. 
Oo.  V.  PhUadelphia  rPa.)  UOent  Bep.  las. 

State  l^rislatlon  compelling  eleolxic  wires  In  the 
sheets  of  a  dty  to  t>e  placed  under  tbe  surtace  of 
the  sbreets  is  an  exercise  of  the  polloe  powered  not 
an  unlawful  attempt  to  regulate  commerce  or  an 
invasion  of  the  rights  of  a  telegraph  oompaoy 
(Western  U.  Teleg.  Co,  v.  New  York,  8  L.  B.  A.  M». 
2  Inters.  Com.  Bep.  683, 88  Fed.  Bep.  BBBn  nor  is  it 
an  unwarranted  interferenoe  through  state  legla- 
lattm  with  Its  operations,  an  Act  of  Congress  giv- 
ing such  companies  their  dual  capacity  as  agents 
of  tbe  general  government  HuA  instrumente  uC 
interstate  and  foreign  o(»nmeroe.  Pensaoola  Teleg. 
Co.  V.  Western  r.  Teleg.  Oo.  96  0. 8.1, »  L.ed.708. 

State  legislation  strictly  and  legHlmataly  for 
police  purposes  does  not,  Intiie  sense  (tf  tbeOonaU- 
tutlon,  neceeaarily  tntrenoh  upon  any  authority 
which  has  been  confided  expressly  or  by  Implloa- 
tion  to  the  national  government.  Patterson  t. 
Kentucky,  97  U.  S.  6(0,  St  L.  ed.  Ulfi. 

Corporate  rights  subject  to  the  poUoe  power.  See 
note  to  People  v.  Xortb  Blver  Sugar  Bef .  Co.  (N.  Tj 
0L.B.A.K. 
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popgisthseaBipaiir  mar  tewfullylDe  dlnotvd 
<o  piMe  tti  wIrM  under  ciouod,  oonuofaaionen 
BMT  be  appolDted  to  see-tbat  tbe  work  Is  done, 
lod  «  contract  nmde  for  the  constructloa  of  ood< 
dvUa  in  which  the  wires  can  be  placed,  and,  if 
attar  due  notice  tfwr  an  not  removed*  they  may 
be  cut  down. 

8.  That  under  the  Acte  of  Conj^rM* 
telegraph  oomtMUiiee  hawe  the  right  to 
vect  and  maintain  tbelr  Uaea  alonv 
and  upon  the  public  streets  of  a  dtjr  will  notpre- 
Teotthe  State  In  wbloh  such  el^  is  located  from 
requiring  the  wires  to  be  placed  nnder  ground. 

(IMwnafrH.  UBIJ 

APICAL  by  i^intiff  from  a  judpnent  of 
the  Qcnml  Term  of  the  Suprtme  Court, 
FintDmartnwat,  afflrming  a  Judgment  of  the 
&iecial  Term  fox  New  Yoric  County  in  Cavor 
01  defeodanta  in  an  action  breu^it  to  restrain 
defeodants  from  takfaw  down  or  otherwise 
[sterreriDg  with  any  of  Die  pedes  or  wires  be- 
loB^K  to  plaintiff.  JMrmmL 
file  nciB  an  stated  ra  tlie  opinion. 
Mr.  WUliaa  O.  Wilson*  for  appellaht: 
The  State  tiaa  the  richt  to  take  or  destroy 
ptoperty  without  makiog  .(tanveasatioD  only 
wfaeo  fben  i*  an  immediate  ana  urgent  neces- 
lilj,  and  continues  to  liave  tint  right  only  so 
long  as  the  pressing  necessity  oontinuea.  It 
ma;  be  called  the  right  of  neMasl^. 

Ameriemt  Mn$  WoHtt  T.  iMtwrnm,  fl8  N. 
J.L.S80:  IbJbwte^WN.T.lO?;  mils^Em. 
fins.  S  7. 

The  rig^t  of  emlooit  domain  differs  from 
Oe  shore  in  that  it  is  oxerdMd  wtth  delibera- 
tfoo  and  aocoidlog  to  wdl  find  rules  and 
cooraes  of  procedore  and  with  tliat  due  regard 
to  prirate  and  nsted  rights  wbSeh  li  Imponible 
iotbeciM  of  asudden  andorenrhelnung  ne- 
ONsfty. 

If  soy  sdwme  for  the  benefit  of  tlie  general 
welfare  oi  the  communis  involTes  as  an  in- 
odent  or  as  an  essential  to  Its  aeoomidisbment 
the  apfffoftfisUon  or  deslnieHon  ot  private 
pnfatf,  the  right  to  take  or  destroy  xKh 
pn^KT^  must  be  exercised  throngta  this  fight 
"power  of  eminent  domain. 

The  OonetitutlOD  pnrtecta  aach  property  and 
ma  it  shall  not  tie  taken  witliont  due  process 
of  law  and  just  compensatiou. 

Alter  T.  Btmim,  13  Pick.  H»;  Wpnehanur 
LPtofh,  18  N.  T.  885. 

The  police  power  la,  so  far  at  it  affects  prop- 
erty, the  right  of  the  State  to  prescribe  and 
Rfalste  the  use  of  property  ao  that  the  public 
al  large  or  other  iwiViduals  shall  mit  be  In- 
^Dvd  by  its  use. 

Tbeieis  in  principle  a  brood  lineof  demarka- 
tte  between  this  and  the  above  powers.  This 
power  is  used  to  enforce  the  mudm.  tic  vtere 
lap  Mt  alignum  non  laAta. 

Qm.  r.  Aiffer,  7  Gush.  86. 

The  Hmiution  which  controls  the  exercise 
ot  this  power  is  that  which  la  supplied  by  the 
CoottttutioD.  When  alleged  regulations  either 
cqnMly  or  by  dbc— snr  effect  take  away  the 
peeper^  itself,  or  the  svbatantlal  right  of  its 
fBjoyment.  then  they  contravene  the  constitU' 
weal  protection  of  property  and  property 
H^ta.  and  moat  be  held  nogslOTy  and  void. 

^pwhatner  v.  PetpU,  18 

WUR.  A. 


Nothing  it  a  fhbHc  .nolNiKe  -vliiob  .Is  au>' 
thoriaed  by  law. 

Jl&ttfrv.  Hm  Jerk,  I8  BIatehf.  m,  People. 
V.  Mttropolitan  Tsleph.  dt  TeUg.  Oo.  11  Abb. 
N.  0.  804;  DavU  v.  UTtm  Tork.  U  N.  Y.  606;. 
AMu  Oen.  t:  2ihu  York,  A  J,.  B.  B.  Co.^  N. 
J.  Eq.  49. 

The  State  may  not  para  any  Act  Impairing 
the  obligations  of.its  eopb^  vilh  the  jMO" 
tlff. 

Dartmenth  (MUge  v.  Wootbcard,  17  U.  8.  4 
Wheat.  616,  4  L.  ed.  629:  The  Binghampton, 
Bridge,  70  U.  S.  8  Wall.  $1,  18  L.  ed.  137; 
iW«  V.  iyBrim,  3  L.  R.  A.  366.  Ill  N. 
Y.46. 

The  I^latkM  by  Congress  upon  this  subject 
was  a  valid  execution  (rf  hs  conitituticmal 
power  to  tegulkte  eommeRe  between  the 
States. 

Ptnaaetia  Tdtg.  Oo.  v.Wetfrm  U.  7Wv.  0». 
9«U.  S.1,34L.  ed.708. 

The  laws  of  the  United  States  upon  the  sub-^ 
jeot  are  supreme  and  controllinK,  for  the  pro-< 
teeticm  as  wall  as  the  control  of  the  plaintiff's 
lines. 

LeUmm  v.  Fwrt  of  MobiU,  137  U.  8.  046.  }t3 
L.  ed.  SlSv  Harvn&ai  it ».  J.  R.  Op.  t.  /iv«m, 
96  U.  8. 478,  24  L.  ed.  SSI;  Ben«hrt9nv.  JUmt 
Tork,  93  U.  S.  871 ,  S8  L.  «d.  MS;  NtM  OrUant, 
Gat  Light  Of.  Lmitiana  Light  AH.  P.  4f 
Mfg.  Ot.  115  U.  8.«I8, 9»  L.ed.  S34;  Bakers. 
Btttan,  12  Fiek.  198. 

Mr.  DaTid  4.  Dean,  with  Mr.  William 
H.  01ark«  for  respondents: 

The  acts  In  quesUoD  are  a  valid  exeTcise  of 
the  police  poww  of  the  Stite,  to  wUch  the 
plaintiff  Is  subject. 

Kidd  V.  Ptartm,  128  U.  S.  1,  83  L.  ed.  S46; 
Paoptt  V.  Squirt.  10  Gent.  Bep.  4«7, 107  N.  Y. 
698;  Obm.  v.  Al^.  7  Cosh.  84;  Tborpe  v.  But- 
land  «*  B.  B.  Oo.  27  Vt  149;  Peoplt  v.  Morrit, 
18  Wend.  826:  ITyiMlwwr  v.  Ptopte,  18  N.  Y. 
431;  UnittdBtatttlUum.  Ot.  v.  Sett,  19  N.  Y. 
8.  R888. 

The  action  of  the  public  authorities  is  the 
remove  of  a  pnUHc  uniBanGe,  not  the  con- 
fiscation of  private  property. 

Pleopte  V.  Sgviret.  1  N.  V.  8.  R.  688;  United 
SteUee  lUvm.  Ot.  t.  Grant,  50  Hon,  223. 

Barlt  J.,  delivered  tlie  opinion  of  the  court: 
Prior  to  1^,  the  plidntifl  was  incorporated 
under  Act  366  of  the  Laws  of  1648.  the  Gen- 
eral Act  for  tiie  iaoorpontlon  and  regulation 
of  telu^rapfa  companies,  and  the  Acts  amenda- 
t<»y  tbeieof;  and  priiH*  to  that  year  it  bad 
erected  its  lines  of  tdegraph  poles  and  wires  in 
the  streets  oi  the  City  of  New  York,  tleBcrit>ed 
in  the  complalht.  It  also  bad  extensive  con- 
necting lines  in  other  States,  and  throughout 
this  mate,  which  wmstituted  a  system  of 
telegraphy  then  in  active  use  and  operatioo. 
Section  6  of  the  Act  of  1848  provides  as  fol- 
lows: * '  8ach  asBociatioQ  is  authorized  to  con- 
Btnict  lines  of  telegraph  aloog  and  upon  any 
of  the  public  roads  and  htghwavs,  or  across 
any  of  the  waters  vrithin  the  limits  of  this 
State,  by  tlw  erection  of  the  necessary  fixtures, 
including  poets,  piers,  or  abutments,  for  sns- 
tainlng  uie  ccffds  or  wires  of  such  lines:  pro- 
vided, tbe  same  shall  not  be  so  conetructed  as 
to  incommode  the  public  use  of  said  road  or 
highways,  m  faijarfou^  lotanrupt  the  navlgap 
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Haa  <rf  mSd  wataiK  nor  sbiH  flili  Aet  be  bo 

coDBtrned  aa  to  antborise  the  oonstrnctton  of 
any  bridge  across  aoj  of  the  waten  of  tbifi 
State."  The  Act  (chap.  471.  Lawa  1868) 
amendB  tbe  Act  of  19iS,  and  section  S  thereof 
provides  as  follows:  "  Such  ssiociatloD  is  au- 
thorized to  erect  and  construct,  from  time  to 
time,  tbe  necesaaiy  flxtutea  for  such  Uoes  of 
telepraph,  upon,  over,  or  under  any  of  tbe 
public  loads,  streets,  and  hlsfhways,  and 
through,  across,  or  under  any  of  tbe  waters 
witbio  tbe  limiU  of  tbta  SUte,  subject  to  the 
restrictions  in  the  said  recited  Act  contained." 
The  plainltfT  constructed  its  telefijApb  lines  in 
the  streets  of  the  City  of  New  York  under  the 
Acts  referred  to,  without  any  special  grant  or 
authority  txom  the  dty. 

Tbe  claim  of  the  plaintiff  Is  that  these  acts 
operated  as  a  grant  to  it  of  a  franchise  to  use 
the  streets  for  its  poles  and  wires,  and  that, 
therefore,  an  inviolable  oootract  was  created 
whtcb  is  under  the  protection  of  the  Federal 
CoDStitotion,  and  hence  that  neither  tbe  State 
nor  tbe  chy,  under  lis  authwity.  could  cause 
its  poles  and  wires  to  be  removed  from  tbe 
streets,  except  upon  compensation  to  it  ascer- 
tained in  tbe  manner  prescribed  bj  tbe  Consti- 
tution and  laws  for  cases  where  private  prop- 
erty is  condemned  for  public  use.  We  thick 
tbe  Act  of  1848,  as  amended  in  1868,  can  in  no 
proper  sense  be  said  to  have  granted  any  inter- 
ests to  tbe  plaintiff  in  the  streets  of  tbe  eiiy. 
There  ceriainly  was  no  formal  gntnt,  and  the 
statutes  contain  no  terms  or  pbmseolog^  ap- 
propriate to  a  ^atiL  They  at  most  confer 
upon  the  phiintifl  an  authority  or  license  to 
enter  upon  tbe  streets  for  Itspurposes.  and  sub- 
ject to  certdn  conditions.  The  pecple  of  the 
Blate  do  not  own  tbe  streets,  and  Uie  only  au* 
tfaority  the  Legislature  has  over  them  is  to  deal 
with  Inem  as  streets,  and  to  iQgulate  their  use 
as  streets  for  public  purposes;  and  1^  tbeae 
acts  It,  in  effect,  determined  that  one  of  the 
purposes  for  which  the  streets  could  be  used 
was  the  erection  of  poles  and'  stringing  of 
wires  for  the  business  of  telegraphy,  tuid  that 
that  was  a  public  use.  not  incoosistem  with 
tbe  use  of  the  streets  for  general  street  pur- 
poses. These  were  geneml  public  lecit'lative 
Acts,  in  the  exercise  of  the  police  power  of  the 
Slate,  and  therefore  tbey  were  Aot  beyond  Uie 
reach  or  tooch  of  future  legislation.  The 
Legislature  did  not  iottod  to  devest  Itaelf,  and 
could  not  devest  itself,  of  its  control  over  tiie 
Rireets  for  the  public  welfare,  and  #e  must  in- 
fer from  the  language  used  that  it  did  not  in- 
tend to  Wnd  itself  an  irrevocable  grant. 
If,  therefore,  these  acts  sre  to  be  construed  as 
merely  conferring  a  Hcenf>e  which  has  been 
acted  upon  by  the  plaintiff,  tbe  Legislature 
could  revoke  the  Hceose,  or  modify-  it  Id  any 
way,  or  at  any  time,  when  the  pubuc  interests 
might  require  it. 

But  in  this  case  it  is  not  necessary  to  h<^ 
that  the  plsititiff  did  not.  by  the  Acta  referred 
to,  obtain  some  sort  of  fraocbiee  in  tbe  streets 
of  tbe  city.  We  may.  Cor  the  present  purpose, 
construe  these  Acts  as  ccnatitutiDg,  in  some 
t<en!*e,  grants  of  interests  in  tbe  streets  to  tbe 
companies  orgsniEed  under  them,  and  coa- 
traeta  jnift  tnodo  with  such  corporations,  and 
yet  the  contenUon  of  the  ptaintiff  in  this  case 
must  fail.  &i  the  exercise  of  fts  rights  undee 
18L.KA. 


tbe  assumed  grant  and  contract,  this  oorpora- 

tfon  was  subject  to  tbe  regulation  and  oontnl 
of  the  Legislature.  By  giving  the  franchise, 
tbe  Htato  did  not  abdiMte  its  power  over  tbe 
public  streets,  nor  in  any  way  curtail  its  police 
power  to  be  exercised  for  tbe  general  welfare 
of  the  people;  nor  did  the  State  absolve  itself 
from  its  priman  duty  to  maiotaiu  tbe  «tieets 
and  blj^hways  of  the  State  In  a  safe  and  proper 
condition  for  public  travel  and  other  necessary 
street  and  highway  purposes.  The  grant,  a 
any,  was  made  in  reference  to  the  streets,  and 
tbeir  mafotenance  and  regulation  forever  as 
streets.  The  State  could  at  all  times  regulate 
the  size  and  location  of  the  poles,  the  height 
of  the  wires  from  the  surface  of  the  tfrouud, 
and  tbeir  location  in  the  streets;  and  vheu  the 
polee  and  wires  became  a  serious  <rt)structlon 
and  nuisance  In  the  streets,  from  any  cause.  It 
could  take  such  action,  and  make  such  pro- 
visions by  law,  as  were  needful  to  remove  the 
nuisance,  and  restore  tbe  utility  of  tbe  streeta 
for  public  purposes.  Tbe  right  of  the  plaintiff 
to  maintain  and  operate  Ua  wises  in  Uie  streets 
could  certdnlv  be  no  grei^  than  tbe  right  of 
railroads,  which  by  public-  authority  occupy 
the  streets  and  highways  nf  tbe  Stete.  liie 
State,  In  the  excmlse  of  its  police  power,  and 
the  regulating  control  which  it  haaover  cor- 
porations cmtedby  itS'autb<Hi^,  may  exercise 
a  general  snpervimm  over  mni  corporations. 
It  may  prescribe  tbe  locttioa  of  the  tracks,  tbe 
sise  and  character  of  the  rails,  the  ptvcautiooa 
which  Shan  be  tak^n  for  the  protaetioo>of  tbe 
public,  and  tbe  character  and  st.vleof  bighw^ 
ciDBslon;  and  no  one  haa  ever  ^w  sticHied  that 
it  may  do  whatever  is  necessary  and  pn^r  for 
tbe  public  wdfare  In  the.  ctrntrol  and  regula- 
tion of  tbe  teDdiises  which  such  corporationa 
have  obtained  by  statutory  auibority. 

Now,  what  baa  the  Legislature  attempted  to 
do  in  this  raae  ?  By  the  Act  (cbap.  684,  Lawa 
18S4),  it  was  provided  that  all  telegraph,  tele- 
phonk-.and  electric  Hghtwiiesand  cables, in  all 
cittes  of  tbe  State  having  s  population  of  600,- 
000  or  over,  "shall  hereafter  be  placed  under 
the  surface  of  tbe  st/eets.  lanes,  and  avenues  " 
of  the  city,  and  ibat  it  should  be  acoomplisbed 
before  the  1st  day  of  November,  1885.  It  was 
fuTiherprovided  that.  Incase  tbe  owners  of  the 
property  s^'Cified  should  fail  to  comply  with 
the  Act  within  the  time  speoifled,  the  local 
govemmenlB  of  tbe  cities  should  remove,  with- 
out delay,  all  such  wires,-  cables,  and  poles, 
wherever  found  in  their  tespeotive  ctties. 
Under  that  Act,  no  property  was  or  could  be 
taken  from  any  of  the  owners  specified.  They 
were  simply  required  to  remove  their  poles  and 
wires  from  the  surface  of  the  streets,  and  place 
the  wires  under  gtvund.  Tbeir  property  was 
not  taken,  but  the  use  of  tbeir  fmncbise  was 
regulated.  In  1S86,  chapter  498  was  enacted, 
which  provided  for  the  appointment  of  a  board 
of  commissioners  of  electrical  subways,  and 
that  board  was  charged  with  tbe  duly  of  en- 
forcing the '  provisions  of  tbe  Act  of  1884.  It 
wss  madelbeduty  of  that  board  tocause  tobe 
remored  from  the  surface  of  tbe  streets,  and 
put  and  maintained  under  ground,  wbevever 
practicable,  all  electrical  wires  and  cables,  so 
as  to  enaUe  and  require  all  -duly  autbnieed 
companies  operaUng  tbe  same  to  transact  tbeir 
business  with  imder-grauBd  cooduotors,  where- 
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errr  pnctlMbTe.  All  subways  for'  trnder- 
ground  condaetora  of  (flectricffy  trcre  required 
to  be  built  under  the  direction  and  control  of 
that  board,  and  do  electrical  .wires  or  cables 
were  to  be  'allowed  above  Ibe  .surface  of  the 
streets  without  Ifae  permission  of  the  bonid. 
Commissioaers  were  duly  appointed  under  tba£ 
Act.  and  in  1886,  the  Consolidated  TclLMjrapb 
&.  Electrical  Subway  CompaDv  of  New  York 
having  been  incorporated  under  the  laws  of 
ihi«  State,  the  cotnmissloDers  entered  into  a 
contract  with  it,  whereby  it  cootracted  to 
Imild.  with  its  own  caidtal,  the  necessair  sub- 
wava  for  the  electrical  conductore,  the  subways 
to  be  constracted  in  all  respeots  subject  to  the 
•ppiOTal  of  the  ooraiuisaoDeTS.  It  was  aloo 
provided  in  the  contract  that  all  corporations 
owning  and  operating  electrical  wires  above 
the  streets  ^ould  have  the  right  to  place  them 
In  the  sabwimi,  ooder  certain  conditions  sped- 
fled.  In  lStn  the  L^^sfature  enacted  chapter 
716,  endtled  "An  Act  in  Relation  to  Electrical 
Conductors  in  the  City  of  New  York."  By 
that  Act  the  agreement  made  between  the  sub- 
way commissioners  and  the  Consolidated 
Telegraph  &  Electrical  Subway  Company, 
above  referred  to,  was  latifled  and  conflnaeo; 
and  the  Act  provided  that  wbenerer.  In  the 
opinioD  of  the  board  of  electrical  cantrol  eon- 
■Utated  by  that  Act,  sufficient  conduits  or  sub- 
ways under  ground  sfaalt  have  been  made 
ready,  the  board  sbaU  notify  the  owners  or 
operators  of  the  electrical  conductors  above 
ground  in  such  streets  or  locally  to  make  such 
electeical  ooDnections  in  snch  undv-ground 
«ODdails  or  subways  as  shall  be  determined  by 
the  board,  and  to  remove  their  poles  and  wires 
from  the  street  within  ninety  days  after  such 
nntice.  This  provision  was  made  a  police  reg- 
ulation in  and  for  the  City  of  New  Tork,  ana, 
in  case  it  was  not  complied  with  by  the  tele- 
aod  other  cranpanies  referred  to,  it  was 
the  duty  of  the  oommissioner  of  public 
wwks  to  cause  the  poles,  wires,  etc.,  to  be  re- 
moved forthwith  by  the  bureau  of  locum- 
brancea,  upon  the  written  order  of  the  mayor 
to  that  effect  Subways  having  been  con- 
sTructed  in  certain  of  the  streets  of  the  City  of 
New  York,  by  the  Consolidated  Telegraph  & 
Electrical  Subway  Company,  under  the  super- 
viakHi  and  with  the  approval  of  the  board  of  elec- 
trical cootrol,  notice  was  given  to  the  plaintiff, 
as  provided  in  the  Act,  to  remove  its  poles  and 
wires  from  the  streets,  and  place  its  electrical 
coodnctoTB  In  snch  subways.  Having  refused 
to  comply  with  snch  notice,  and  witb  the  pro- 
Tiaions  or  the  Act,  the  commissioner  of  public 
works  of  the  cftv  caused  the  poles  to  be  cut 
down,  aod  the  wues  to  be  removed  from  the 
streets,  and  this  is  what  the  plaintiff  complains 
of. 

Its  property  was  not  taken  for  public  use. 
It  was  simply  removed  from  the  streets,  where 
it  had  become  a  nuisance,  and  the  public  au- 
tiiorltfe*  bad  the  aame  tight  to  remove  it  from 
the  streets,  dc^g  no  nnnecemry  damage,  that 
it  had  to  remove  any  otiier  incumbranee  there- 
ftrom.  After  the  passage  of  the  Acts  referred 
to,  and  the  boflding  of  the  subways,  and  the 
notice  to  the  plaintiff,  it  bad  no  right  longer  to 
maintain  its  poles  and  wires  above  the  surface 
of  the  streets.  They  were  then  there  without 
avthority.  and  thus  became  a  nuisance,  and 
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bence  the  public  ofiiclals  'hftd'tlie<'ri^'to''M- 
move  them.  It  is  tjutte  true  that  thb'filaiadff 
could  not  remove  it^  electrical  conduotorsinto 
the  subways  without  some  expense, ->bur  the 
same  is  true  of  railinaaQs  eocupying  streets. 
They  cannot  change  from  dne  style  of  rail  to' 
another,  nor  from  one  {dace  tn  the  street  to  an- 
other, nor  make  a  change  of  grade  witbout  a 
con^derable  expense;  and  yet  the  mere  fact 
that  they  are  subjected  to  expense  is  no  answer 
to  the  right  of  tiie  public,  in  puxsuanoe  of  Itfw, 
to  require  them  to  oonqriy  with  the  pteacrtbed 
regnte^ns.  If  the  authority  dtd  not  other- 
wise exifrt  to  require  these  poles  and  wires  to 
be  removed  from  the  streets,  it  could  be  found 
in  sectfraiS  of  the  Act  of  1848,  Id  which  is  con- 
tained the  aiiiborlty  to  construct  telegraphic 
lines  npon  pubHe  roads  and  highways,  with 
the  proviso  roat  the  same  shall  not  be  "so  con' 
structed  as  to  incommode  the  public  uae  o{ 
such  roads  or  highwaya."  Who  sbaU  jn(^o 
whether  thOT  incommode  the  public  use  of  the 
streets?  It  (s  unquestioned  that  they  do,  and 
the  Legislature  has  determined  that  fact,  and 
when  the  plaintiff  maintained  Ita  wires  and 
poles  in  the  streets  in  such  a  manner  as  to  in- 
commode  the  public  use  of  tbesireets,  theLeg^ 
islature  had  the  right '  to  -  provide  that  tbey 
should  pnt  them  vndn  the  streets,  so  that  the 
streets  above  the  surface  conld  be  devoted  to 
the  lAibNc  uses  for  which  they  were  intended. 
The  plaintiff  seeks  tostrengtben  its  position,  in 
reference  to  the  use  of  the  streets  of  the  City 
of  New  York,  under  the  laws  of  the  United 
States,  to  whl()h  we  will  make  brlaf  reference. 
It  is  provided  In  section  ffSOS  of  the  Revised 
Statutes  of  the  United  States  that  "aov  lele- 

frapfa  company  now  orgaoleed,  or  which  may 
ereafter  be  organised,  under  the  laws  of  any 
State,  shall  have  the  right  to  construct,  main- 
tain, and  operate  lines  of  telegraph  llirougii 
and  over  any  porilou  of  the  public  domain  of 
the  United  Statea,  over  and  atong  any  of  the  mil- 
itary or  poat  roads  of  the  United  Slates,  which 
have  been,  or  may  hereafter  be,  declared  such 
by  law,  and  over,  under,  or  across  the  navi^- 
ble  streams  or  waters  of  the  United  Slates;  but 
such  lines  of  telegraph  shall  be  so  constructed 
and  maintained  as  not  to  obstruct  the  naviga- 
tion of  such  etreams  and  waters,  or  ioteifere 
with  the  ordinary  travel  on  snch  military  or 
post  roads."  Section  6888  provides  that,  "be- 
fore any  telegraph  company  shall  exercise  any 
of  the  powers  .or  privileges  conferred  bylaw, 
such  company  shall  file  their  written  accept- 
ance with  the  poat-master  general  of  the  re- 
strictions and  obligations  required  by  law." 
Section  8964 provides  that  all  the  letter-carrier 
routes  establuhed  In  any  city  or  town  for  the 
collection  and  delivery  of  mail  matter  are 
post-roads;  and  by  the  Act  approved  March  1, 
1884,  it  is  enacted  that  "all  public  roads  and 
highways,  while  kept  up  and  maintained  as 
such,  are  hereby  declared  to  be  post-routes." 
The  plaintiff  filed  the  written  acceptance  with 
the  poatmaster-general  required  by  section 
S868.  The  precise  scope  and  range  of  opera- 
tion of  these  sections  within  a  State  are  not 
quite  apparent,  and  cannot  be  easily  defined. 
But  this  much,  at  least,  mnst  be  true,  that  un- 
der them  no  telegraph  company  could  inter- 
fere with  the  use  of  the  streets  and  highways 
of  the  State,  except  under  resulalions  pre- 
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flortbed  tor  Uw  oontrol  of  «U  telegraph  com- 
paaies  wttbin  Um  State,  nor  ooqld  such  com- 
paoles  ioterfere  with  streets  and  highways  Id 
the  State  so  ss  matoriaUy  to  impair  their  lue- 
tulnesi  as  ordinary  higbways.  TXot  could 
tbeae  oonfftes^aaf  Acts  deprire  the  State  of 
its  coDtroToTer  Ma  higbwarB,  and  its  right  to 
regulate  their  use,  under  the  police  power,  for 
the  public  welfare.  The  laws  of  Congress  are 
perfectly  aatisfled  by  the  permissioo  graoted 
to  the  plaintiff,  of  which  It  is  po-fectly  feasible 
for  it  to  arail  itself,  to  place  Ita  electrical  oon- 
ductoTS  in  the  subways  coiMtnicted  beneath 
the  surface  of  the  streets.  We  harecanifully 
scrutloized  the  cootract  entered  Into  by  the 
board  of  electrical  control  with  the  defendant, 
the  Cooaotidaied  Telegraph  &  Electrical  Sub- 
way CompaQy,  and  we  flod  nothing  in  its  pro- 
visions unreasonable  or  impractical,  aod  the 
power  of  the  Legislature  to  authorize  such  a 
oootract,  and  to  confirm  tt  when  made,  is  be- 
yond doubt  These  Acts  ot  1884, 1866,  and 
1887  have  been  under  consideration  in  several 
Cases,  and  have  uniformly  been  upheld  aod  en- 
forced. FBopt€  T.  Sguipe.  107  N.  T.  593.  10 
Cent.  Bep.  487,  14  TMy,  IM:  United  Statea 
lOum.  Co.  y.  Bm$,  1ft  Y.  B.  R  888;  Vni- 
ted  Statm  lUtm.  Oa,  t.  Grant,  55  Huo,  232; 
WettemU.  Tibiff.<h.r.2feitTork,9RF«^.'EbeV. 
552,  opinion  bv  Wallace.  J.,  In  United  States 
circuit  court,  9  L.  R.  A.  448,  8  Intws.  Com. 
Rep.  588. 

We  are  therefore  of  opinion  that  the  jw^ 
ment  sAouM  be  afirmed,  with  costs. 
All  concur. 


Lama  WOODEN.  Eeipt., 

V.  • 

WESTERN  NEW  YORK  &  PENNSYL- 
VANIA R  CO.,  Appt, 

{  N.  Y  )  .  — 

1.  TIm  aaare  fltot  of  a  dlSsrenea  mm  to 
the  (ma  dMlgriutted  to  brinip  the  action 


in  ttte  provlsoM  ot  tbe  ststutss  of  two  States 

provldlmr  far  the  recovery  of  danagns  for  the 
beneflt  of  those  Injured  by  the  n^U^reat  UUlnr 
of  a  permo  fs  aot  sufficient  to  i»eveat  the  main- 
tenaooe  of  the  action  In  the  8We  when  Om 
Boddent  did  not  oooar  tf  Uie  statutes  are  otber^ 
wise  substaotlallr  tbe  same. 
8.  The  pUintUr  tn  an  action  to  recorer 
dUuBuuM  Ibr  the  treneflt  of  those  In- 
jured by^  the  BeffUgent  irtii*»g  of  a  per- 
SOD  which  Is  broufrht  outside  ot  the  State  where 
the  accident  occurred  tn  the  courts  of  s  state 
which  enforce  tbe  IlaUlttr  because  of  the  simi- 
larity of  its  sUtutea  to  those  of  tbe  fomer  State, 
must  be  tbe  penon  designated  by  tbe  statutes  oT 
the  State  where  tbe  Injury  ooourred. 

8.  The  flwtttattlie  amount  of  geeowery 
ftor  the  neg^lsent  tdSUng  of  a  pereon  to 

Hwiltwl  in  the  lex  fori  and  unlUnited  In  tbe  Ise 
loot  does  not  malte  the  statutes  at  tee  two  States 
sodWeimUartliat  the  remedy  will  not  be  enforced 
Is  tbe  fonBsrftatei  but  the  amount  that  can  be 
reeovsMd  wUl  be  governed  br  tbe  Itxfort,  at 
teast  wlKsetlie  Ulllns  was  doiie  br  one  of  It* 
corpontloiia 

(HanfltlCUnj 

APPEAL  by  defendant  from  a  jtidnnent  of 
the  General  Term  of  the  Superior  Court  of 
Buffalo  overruling  a  demurrerto  Ihe  cbpiplsiot 
ft)  an  actfoD  brooftbt  to  recnver  damages  f<w 
personal  Injuries  resultlnj;  in  death  and  alleged 
to  have  been  caused  tty'  dsfendanfs 
gence.  Affirmei. 
The  hcts  sufflciently  appear  fn  the  opinion. 
Mr.  John  Gt.  Kilburn,  for  appellant: 
The  death  of  the  plaintiiTs  husband  having 
occurred  in  Penn^lranla  an  aetloo  will  only 
He  in  this  State'  It  tbe  legt!<1atioQ  of  Pennsyi- 
THuia  imposes  a  liability  for  negligently  caus- 
ing tbe  death  of  a  person  similar  to  the  liabil- 
ity Imposed  by  the  Statute  of  this  State. 

Leonard  v.  Ootumbia  Steam  Ifav,  Co.  84  N. 
Y.  48:  Debevoite  v.  NHe  York,  L.  B.  A  W.  R. 
Oo.  98  N:  Y.  877. 
It  was  incumbent  upon  tbe  plaintiff  to  allejre 


Nora— fFhen  personal  reprttentativeaoJadtceoKd 
pvLy  man  bring  action. 

When  tbe  statute  of  a  State  gives  a  remedy  for 
the  deatti  of  apeceoe  caused  by  the  negllgenoe  of 
aootlwr,  aod  provides  tiiat  ttie  action  shall  be 
brouKht  by  tbe  personal  representative  of  such 
deceased  person,  the  personal  representative  ap- 
pointed In  aStateotberthan  that  wberctn  the  death 
occurred  in  ay  bring  such  action  in  the  courts  of 
tbe  Stale  Id  which  be  was  so  appointed.  Dennlck 
V.  Kew  Jersey  Cent.  B.  Oo.  lOB  V.  B.  U, »  L.  ed.  4». 

TThen  lex  t<xi  gnnemm. 

In  New  Xork  State  tbe  party  sulTerinfr  the  pecun- 
iary loss  must  brlngftbe  action.  ThlsrelateeOQly  to 
the  form  of  the  remedy,  and  tbe  Ux  fori  governs 
In  all  matteisrelating  to  the  remedy  ttedf .  Thorn- 
ton V.  Western  Reserve  Tarmers  los.  Co.  81  Fa.  fiSl: 
Denntofe  v.  New  Jersey  Ctent,  R.  Ca  lOB  U.  9.  U.  Bl 
L.  ed.  139;,  Koii^l  v.  West  Jeney  B.  Co.  106  Pa.  OO-, 
Lodge  v.  Pbelps,  I  Johns.  Cas.  Wt  Fossv.  NutUng. 

The  lor  fnrl  governs  the  nature,  extent  and  diar- 
aoter  of  remedies;  who  shall  be  proper  parties  tu  n 
suit,  the  mode  of  procedure  and  the  execution  of 
Judgments.  These  matters  are  regulated  solely 
and  exclusively  by  the  law  of  tbe  place  where  the 
tSL.  R  A. 


action  If  Instituted,  etoiy.  Oonfl.  L.  H  2U,  SS3, 556. 
658. 

Qiiesttons  as  to  who  are  the  proper  parties  to 
suits  relate  rather  to  the  form  of  tbe  remedy  than 
to  the  right  and  merit  of  the  claim,  and  are  there- 
fore to  lie  determined  by  the  law  of  Uw  fomsa. 
Rlrldand  v.  Lowe.  88  Wm^mt  Orrv.  Amory.U 
Mass.  Kc  leoeanl  v.  OolmnUa  Steam  Mav.  Oa  Si 
N.  r.tf;CSiloa8o,  SLlb*  N.  O.  B.  Oo.  v.  J>oyle.  «> 
Hiss. 977.8  Am.* Eng.  B.  B. 0HS.171;SelmaU.G0.  v. 
iMoey.  iaQaAVk  Bank  of  the  United  Stales  v.  Doo- 
nally,  33 U.  6.8Fet.  861,6L.ed.  874  UoCieeav, 
Burt,  6  Met.  m  . 

Tbe  conHtrucUoo  given  by  tbe  courts  of  another 
State  to  the  atatutce  of  that  State  should  control  In 
thelrlbunalBofaststerState.  Jeesupv.Oaroe|cie.fO 
n.  Y.  441. 10  M.  Y.  Week  Dig.  HO;  Hunt  v.  Hunt, 
7Z  N.  Y.  tW:  Hoyt  v.  Sheldon, »  Bosw.  tm,  6  Bosw. 

m. 

In  determining  the  InterpretaUon  to  be  ptaraed 
upon  a  statute.  Itls  Important  toasoeitain  whether 
the  courts  of  theeaaotiBg  State  have  oonsldefed  the 
subject  and  the  oonstruotiOQ  which  has  twen 
placed  ui>on  it.  Ordinarily  tbe  coivtsot  a  sister 
State  ^uuld  feci  bound  to  respect  the  declsloo  thus 
mode  and  should  not  reconsider  tbe  subJecL  This 
course  has  been  substantially  pursued  In  tbe  state 
and  federal  courts,  and  any  other  rule  would  lea*l 
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proTv  ft  tUloloiy  zkbt  In  PeouylTOik  to 
iDtftlo  tills  actiob  nmUw  to  the  atfttubvy 


sad. 
asftiotftlo 

liAi  in  this  State. 
Mtaeim  t.  Jr«t»:rtfnl,  X.  £  A  IT. 

^  the  Pena^lTaola  Btatate  is  similar  In  Its 
In  port  and  character  to  our  Statute  then  only 
the  executor  or  administrator  of  tike  decedent 
cu  OMiDtain  this  action. 

Code  CiT.  Ftoc.  %  1909. 

Flaiotiff  most  show  by  dear  and  aneqnivo- 
cal  allegatl(His  ber-rigbt  to  maiotain  this  action 
Id  &e  capacity  In  wolch  abe  brings  U. 

Clark  r.  DObm,  97  N.  T.  STO. 

The  widow  of  the  decedent  canoot  maintain 
so  action  of  this  nature  io  this  State  though 
Ae  may  be  the  party  deslgoated  br  the  PeDo- 
sylTania  Statute,  and  the  oourt  bolda  that  the 
ODoplaiat  iniBcieatly  shows  this. 

If  the  at^ion  can  be  malotaiaed  at  all,  the 
laefiri  must  govenn  as  to  Uie  proper  party  to 
teing  the  suit. 

'rfie  cause  of  action  created  by  these  Statutes 
ii  an  entirely  new  one;  Um  Statute  In  each 
State  is  its  orifrtnal  source. 

BvenA  t.  Saddu,  99  N.  Y.  368. 

Ttwre  ate  two  potsible  viewa  of  flnt  tmport- 
aaee  which  may  be  taken:  (1)  that  the  des^- 
natiOD  of  the  party  to  Wng  tbe  actios  is  an  tn- 
tegral  part  of  tbe  right  crated  by  tbe  etabiteb 
or  (2)  that  it  is  a  matter  pcrtalning^  merely  to 
the  remedy,  tbe  right  created  belo^  vestad  in 
the  ben^ciaries  named. 

If  tbe  first  view  be  tbe  true  one  and  tbe  right 


of  flctjon  is  given  to  tbe  widow,  tbotigb  the  re- 
covery is  for  tbe  benefit  of  bersetf  and  chil- 
dren, we  do  not  see  how  she  can  enforce  it  in 
a  State  whose  legislation  gives  tbe  right  ot  ac- 
tion to  tbe  executor  or  administrate. 

VOtr T.  Wat  Jtney  B.C0.AI1.VL  361,188 
Fa.  SOe,  41  Am;  &        R  B.  Cas.  008,  wU. 

If  tbe  view  that  the  desigDaiion  of  tbe  party 
to  bring  the  suit  for  tbe  beneficiaries  la  a  mat- 
ter pertainiDg  to  tbe  remedy  merely  be  deemed 
(oJie  tbe  true  one,  tiien  it  would  seem  to  fol- 
low that  tbe  i»  fori  must  govern  and  tbia  ac- 
tion should  have  been  brouc^tl^tliepWntiff 
in  her  capacity  as  .admlDlsliBtrix. 

Whi^ord  v.  Panama  IL  Co.  33  N.  Y.  MS; 
Stny,  CoBfl.  L.  gg  658,  600  «t  tea.;  Wharton. 
Confl.  L.  g710;  Sfcm«ma»  v.  Sn^B.  Co.  tSA^. 
Y.  439;  Andrmn  v<  Berriat.  4  Cow.  008;  note 
20;  Bank  of  Undtai  Statet  v.  Jkmnatti/,  83  U. 
S.  8FW.9ni,8l4.«d.  (K8;  BmUh  v.  BpiwaOa, 
9Johna.  Its. 

In  our  State  tbe  recovery  la  Umited'  to  the 
pecuDiary  damages  resulting  from  tbe  deced- 
eni's  death,  not  exceeding  $5,000,  whilst  the 
recovery  in  Pennsylvania  is  unlimited. 

This  is  sudia  radical  difference  that  tbe  twb 
Statutes  cannot  be  said  to-be  Similar  witUo  the 
meaaing  of  Ltonard  v.  Ooiiiaibia  Stmm  Jiat.  Oa, 
84  N.  Y.  48. 

Ath  T.  Baliirmre  IL  Co.  n  Md.  144;  St: 
Lamt,  1.  M.  A  8.  B.  Oa.  v.  MeOormick.  tl 
Tek.  86(H^  MeOprthyv.  Okicag^.  H.  I  d)  P. 
Co.  18  Kao.  48;  VaMer  v.  HiaouH  Pac.  R.Co. 
S4Mo.  679;  Da^w.  Kev>  York  AN.  E.R.  Co. 


•aeoafHrtm.  opeiata  Inlunooatri  tninanr  oason. 
sad  would  be  tn  Olreot  hosflUor  to  Aa  oomltr 
wUdi  to  due  to  the  auUiccltr  whiob  Is  conferred 
1^00  tbe  lawfuUr  «onstiUited  Ulbunalsof  a  sov^ 
ervlm  State.  Jeesup  v.  Osnuvla,  Miyni. 

Tbe  BUtutes  givfOK  an  action  for  damages  resulC- 
Inrfrom  death  caused  l)]r  culpable  negUsmicedo 
not  apply  where  the  Injury  was  eommlftedln  an- 
otber  State,  iinlww  It  Is  proved  that  tlic  lawg  of  that 
eiBteweie  abnilu- in  character  with  tbe  law  of  ttie 
State  where  the  eotton  Is  broUfrtat.  Whltford  v. 
FaBaaMR.Co.a3n.T.tflt  Bsaota  v.Bajr  Mate  a 
a  Ool  »  Bart).  OB;  Crowley  v.  Panama  B.  Ca  Id. 
m  McDonald  v.  Vsllory,  T7  N.  Y.  US. 

AoboDs  for  damage*  (or  oauaioa  death  amese^ 
tfona  of  Statute.  2  Walt,  AoL  *Z)e<.«lf  XXhoiaph 
Neg.  an,  note. 

Oar  iUtutea  giving  a  rigbt'of  .action  lo  such 
eatee  have  00  extratorritorlal  effect,  nor  can  our 
roorta  infer  or  presume  that  a  aimlUar  statute 
exirts  in  the  Btate  or  cOnOtry  where  the  death  was 
eaaMdaDcf  occurred.  The  only  pneumpUon  that 
eaa  be  indulged  IS  that  the  temmoB  law  exists 
ihem  WMtfovd  v.  Pwama  B.  Co..  Oowley  v. 
PsaamsB^  Co.  and  Beaeh  v.  Bay  State  ecsauboas 
Odl  ntpra;  McDonald  v.  Hallory,  7T  N.  7.JHB;  Leon, 
mnl  V.  Columbia  Steam  Nar.  Oo.  W  N.  Y.  48;  WUcoz 
J^ver  Plata  Co.  v.  Green.  »  Bun,  347;  White  v. 
Koapp,  17  Barb.  SIS;  Bolmea  v.  Broushtou,  10 
Weod.  TBt  Harria  v.  White,  81 N.  Y.  S32;  Van  Voor- 
Mi  V.  Brintnall,  M  K.  Y.  18;  People  V.  Chase.  28 
Hoa.  AbeU  v.  Soui^aBS,  4  Denlo,  8I»;  Btarr 
v.FiBelclHUl,m 

Itae  dooMae  that  aa  aeUoa  will  He  when  the 
•ooBsimtow  OTtbeatatotes  of  dBfereot  Sesiesor 
wattles  aoTTcapood  Is  sustained  by  ndnkeroos  au- 
tbiMStles.  HadiMO  V.  WlUes.  «  Bam.  *  Aid.  m 
JUan  V.  Duke  de  VUajaBMs,  1  Bos.  &  P.  US:  KoMya 
T.  Abrigas,  1  Cowp.  m,  2  Smith,  Lead.  Cke.  Hb  Am. 
•IMfc  8h|ppv.VoCraw.7K.a«i);  WaUv.HoB- 
ktnsb  sr  X.  C 197;  6fout  v.  Wood,  i  Bbwkr.  7L 


Bsol  party  M  Msreslmuae  briftff  suit. 

The lomiedlBteandta  sense  respects  ^most  hn- 
portaot  eoDsequenoe  ot  the  rule  that  "enerf  actlOD 
mUatbe  prosecuted  in  cbe  name  of  the  real  party 
tn  interest,"  is  this:  Whenever  a  thing  in  acttoa 
aBBlgnafele,theaaMgneelbeteof  nustsue  vpQDttin 
Usownnamcb  Pom.  Remedies,  I  iMk         1  '• 

Bv«7  action  must  be  ptoeecuted  in  the  nemr  nf 
the  real  party  In  Interest,  except  that  an  executor 
or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressir  authorised  br  statute,  may  sua- 
wtthout  lotabm  with  hbn  tttepefaoo  for  whose  ben- 
efit the  action  Is  proeecused.  N.  Y.  Code<!lv.  Proc. 

tm. 

TbeXosmerobaaenTpraotlcela  now  adopted  as 
to  makbur  Bartles..  WaUaoev.  mtom5Howi(Pr. 
Vk  HoOeabeek  v.  Van  Valkenbuigb,  Id.»<i  Voor> 
his  T.  Chllds,  IT  N .  7. 85i. 

An  action  Is  proporlj-  brought  in  the  nante  by 
which  the  party  ts  generally  known.  Cooppr  v. 
Burr,  46  Barb.  B.  ^ 

Rutcoooemino  the  ntrvtvabUity  of  tA<n(e  tn  aiudn. 

'tbe  rtiles  of  the  cotniAaon'la v  still  determine  ^he 
sorvlVBliatty of  BoUan8-for'tort8,exf^twfaeretb0 
law  has  Iwen  epeotally  modlfled  or  changed  liy  stitf- 
nta-  The  wtatde  soope-anddoMgnor  tbeetatutels 
toextend  a  rsmedy  already  aceinied,  to  the  Depre- 
aentativee  of  a  deceaseil  party,  md  provide  for  th» 
survival  only  of  an  existing  oausaofaotloa.  :iie(Hv 
rtah  V.  Keddle.  W  It.  T- SSI,  SIZ. 

Tbe  qualities  ot  assignabllttr  and  ,Barvlviibl|fly; 
are  teats  of  each  other,  and  have  been  declni^prt'hy 
the  court  of  appeals  to  be  convertible  terms,  ftlako 
V.  Grtewold,  e  Cent.  Bep.  771. 1(H  N.  Y.  ftI3.  BIB.    '  " 

VUe  asslgnabllttr  and  survlvubUtty  of  things  la' 
action  tevefrequently  bem  held  to  be  cnnvcftilile 
terms,  and'pertups  fumteh  «re  clear  and  InteDifhMe 
anile  to  determine  what  lajprfasto  property  rlKlita 
or  lDterests:survlve,  as  it  Is  possible  to  lay  down. 
Hsgaripb,  V.  Reddie,.n  K.  T. ». 
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8  New  Bag.  Ilep.f408,  143  Maea  SOI;  (yBeilly 
V.  Neie  York  it  N.  E.  M.  Co.  (R  I.)  42  Am. 
«  Eng.  R.  B.  Cas.  {iO(  7%«  Alatka,  ISO  U.  S. 
SOI.  ed.  888.' 
JA*.  Havlow  O.  Cwptisfl.  ftor  reepoodoit: 
Tbe  Statutes  of  ih6  State  oi  PennsylvBDia 
have  OFDated  a  cause  of  actioa  id  favor  of  tbe 
widow,  as  truBtee'  for  the  beoeAt  of  beiself  aod 
of  the  obildreoof  her  deoeased  husband,  when- 
ever tbe  death  of  said  hiubaad  aball  bare  been 
Qccadoned.  by  uolawful  violoioe  or  oej^genoe, 
the  iKooeeds  to  be  diatifbated  wbeo  recoTened, 
afi  is  cases  of  Intntacy.  ■ 

JIvntingdon  A  R  T.  B,  Oa.  v.  l>$tkar.  «4 
Pa.  419.  . 

A  oause  of  action  for  wroDgfully  causiogthc 
death  of  a  persoot  accrniDg  aod  -given  by  the 
«iatute  Of  one  Btale  <x  country,  may  be  en- 
forced in  any  other  State  or  country  where  ja- 
tladictioo  of  the  parUes  can  be  obtained,  pro- 
vided that  the  laws  of  both  countries  corres- 
pond or  substantially^  concur  in  giving  a  r^bt 
of  action  for  the  injury  complained  of. 

L»nar^  v.  ColumlnaSteam  Nae.Gb.  84  N.  T. 
48;  Dennis  v.  New  Jeraey  Ctnat.  B.  Co.  103  U. 
&.  11,  26  L.'ed.  489;  StaUktieekt  Y.Pennayl 
■wnia  R,  Oo.  18  Hun,  451 ;  Sum*  v.  Grand 
BapitU  <e  J.  R.  Oo.  12  West  Rep.  886, 1 18  Ind. 
169;  McDonald  v.  Ufallon/.  77  N.  Y.  546;  De- 
betoite  v.  New  Ttyrk,  L.  B.  A  W.  R.  Oo.  fl8  N. 
T.  877;  Knight  v.  West  Jemej/  R.  Co.  108  Pa. 
aW;  Whitford  V.  Panama  B.  Co.  28  N.  Y.  465; 
Beach  V.  Bap  StaU  8.  B.  Co.  80  Barb.  488; 
CrotHey  v.  Fiinama  B.  Co.  80  Barb.  90. 

Where  a  cause  of  action  given  by  a  foreiKQ 
statute  is  transitory,  aod  there  is  an  existing 
statute  ID  this  State  to  the  same  genenl  par- 
port,  an  acUoD  lo  recover  on  such  cause  of  ac- 
tion Tttay  be  msbitalned  in  a  court  of  this 
State. 

Camrurgh  Ouaa  Stemm  ffav.  Oo.  19  N.  T. 
Civ.  Proc.  391;  Robtnaon  v.  Ocean  Steam  iVoe. 
Co.  8  L.  R.  A.  686,  113  N.  Y.  821, 16  N.  T. 
Civ.  Proc.  255;  T/te  Hairisburg  v.  Riekardi, 
119  U.  S.  199,  30  L.  ed.  898;  McDonald  v. 
Mallory,  77  N.  Y.  546;  Leonard  v.  Q^wttbia 
JSUam  Nov.  Co.  84  N.  Y.  48. 

Comity  will  enforce  rights  not  in  their  nat- 
ure looal  BUd  not  contrary  to  the  policy  of  the 
govnnment  of  tbe  tribunal,  no  matter  where 
arising,  and  without  regard  to  wbetberthey  are 
of  common-law  or  statutory  origin. 

RrtCT  V.  West  Jersey  R.  Co.  4  L.  R.  A.  261, 
126  Pa.  206;  I'attim  v.  Pittelmrgh,  0.  A8t.  L. 
R.  Co.  96  Pa.  169;  Knight  v.  Wei*  JeneyB.  Co. 
108  Pa.  250. 

Wherever  by  either  the  common  law  or  tbe 
staute  law  of  a  State,  a  right  of  action  has 
become  fixed,  aod  a  legal  liability  incurred, 
that  liability  may  be  enforced,  and  the  right  of 
action  pursued  in  any  court  which  has  juris- 
diction of  such  mattMs,  and  can  obtain  juris- 
diction of  the  mrlies. 

Ihnniek  v.  Nob  Jeraeg  OetU.  B.  Co.  iOB  V. 
a  11.  26  L.  ed.  489. 

Tbe  cause  of  action  arose  where  the  tort  was 
committed  which  caused  the  death.  Tbede- 
clsioDs  of  the  Penosylvaniacourta  and  the  pro- 
visions of  tbe  Peonsylvaoia  sututes  are  tbe 
laws  govemiog  this  cause  of  actioD,  to  enforoe 
tbe  reDied^  ^ven  by^  the  Pennsylvania  stat- 
ute. 

Bunt  Huni^  TIN.  T  886;  JmHp  t.  Oir- 
18L.B  A. 


negie,  SON.  Y.  440;  RobtMonv.  Oceanie Steam 
Nav.  Co.  fi  L.  R.  A.  686,  112  K.  Y.  821;  LeM- 
ard  V.  Columbia  Sieam  Nav.  Co.  mpra,-  Van' 
d*tetUer  .Y.  Nea  York  AN.  B.  B.  Oo.  d7  Barb. 
244;  Catanagk  v.  Ocean  8team  Nav.  Co..»Kfra. 

The  statutes  of  the  States  o£  NewTork  and 
FeoDsylvania  in  regard'  to  snch  afitinns  ere-«er< 
tainlv  of  similar  import  and  character,  aod  ttte 
similarity  is  such  as  to  ftntboctze' the  concUi- 
sioD  that  tbey  are  founded  upon  the  Bameprin- 
ciplea  and  possess  the  same  geneial  aUributes 
and  purpose  nnd  aim.      '  > 

Bocks  T.  Danville  Boroag/i,  95 Pa.  IM;  Begt- 
rich  V.  Keddie,  99  N.  T.  367;  Dickius  v.  New 
York  Gent.  R.  Oo.  23  N.  Y.  158;  Ytrtore  v. 
WistrnU,  16  How.  Pr.  8. 

AbssDce,  in  the  foreign  Statute  of  Umita- 
tioQ.  as  to  amount  of  damages  reooversUefor 
death  caused  by  negligence  Is  not  a  dissimi- 
larity. 

Deutiide  v.  New  Jemy  OsiU.  B.  Co.  108  U. 

8.  11.  86  L.  ed.  439. 

FiHcb,  J.,  delivered  the  oplnido  (A  the 

court; 

This  appeal  is  from  an  Interlocutory  judg- 
ment overrullBg  a  demurrer  aod  detwmlnlng 
that  the  com^amt  assailed  slated  a  good  cause 
of  action.  That  pleading  alleg(.-d  that  tbe 
plaintiff  was  and  is  a  residrat  of  this  State,  and 
tbe  defendant  a  corporation  created  sod  exist- 
ing under  our  Iftws.  The  content  thus  l8  be- 
tween a  resideot  iodividual  aod  a  domestic  cor- 
poratieo.  Tbe  latter  owned  aod  opraated  a 
lioe  of  railroad  extending  beyond  oiu-  bound- 
aries Into  the  adjoining  State  of  Peonsylvania, 
and  the  complaint  alleged  that  in  that  State 
the  plaintifl's  husband  was  killed  by  the  neg- 
ligence of  tbe  defendant  Company.   The  eora- 

§ taint  further  averred  that  tbe  stataten  of  that 
tate  gave  a  right  of  action  for  the  injury  sua- 
tainea  by  the  widow  and  cblldren:  that  tbe 
remedy  could  be  enforced  in  the  name  of  tbe 
former  as  plaintiff,  but  for  her  own  besefltand 
that  of  tbe  children;  sod'  that  such  Statute  was 
of  umilar  Import  to  that  extetlng  in  our  own 
jurisdiction.  Judgmen^was  thereupon  demand- 
ed for  damages  in  the  sum  of  $30,000.  Tbe 
demurrer  interposed  raised  two  objections: 
first,  that  the  statutes  of  the  two  States  were 
not  similar,  but  different;  and  second,  that  the 
action  could  not  be  majntained  here  in  tbe 
name  of  the  widow,  but  onlyln  that  of  an  exec- 
utor or  administrator  of  the.  deceased;  and  the 
final  result  aougbt  to  be'  established  was  that 
the  widow  could  not  maintain  an  action  In  Uiia 
State  because  thai  Is  oenirary  to  our  Statute, 
and  that  the  administratrix  coutd  not  because 
that  Is  conlrart  to  the  PennsylTsnla  Statute; 
and  to  there  u  no  remedy  whatever  In  our 
jurisdiction. 

Certain  propositions  essential  to  the  inquiry 
before  us  have  been  explicitly  delermlDed  iu 
MeDonm  r.  Matiory.  77  N.  Y.  546,  and  need 
no  other  dtatton  for  their  support.  That  case 
held  that  tbe  liability  of  a  pwson  for  his  acta, 
whether  wrongful  or  oegtigent.  deftands  in  gen- 
era) upon  the  law  of  tbe  place  in  which  tbe 
acts  were  committed;  that  actions  for  Inlories 
to  the  person  in  another  State  are  sustained  here 
wlibent  proof  of  the  Isr  loci,  because  tbey  are 
permitted  l>y  tbe  common  law  which  Is  pre- 
sumed to  exist  in  the  foreign  State;  that  such 
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pmamptlon  does  not  utae  wlifln  \hf)  rlebt  of 
actioD  depends  upoa  a  statute  wbtch  coaiers  It; 
and  that  In  such  case  tbe  action  can  onlf  be 
znaiotalned  Uere  by,  'that  tba  statutes  of 
tbe  State  in  wblcb  tbe  injurj  occurred  give  the 
n'ebl  of  action,  and  are  aimiliar  to  our  own. 
CTpoD  the  question  of  similarltj  we  have  also 
bdd  that  the  two  statutes  need  not  be  identical 
in  their  terms,  or  preieistiy  alike,  but  it  i> 
enough  if  they  are  ol  similar  import  and  cbaiy 
octer.  founded  upon  theaame  priodpte,  and  po«- 
sesstni;  the  same  general  attributes.  Leonard 
V.  Columbia  Steam  Jfat.  Go.  84  N.  Y.  58.  It  is 
quite  evident  that  tbe  two  Statutes  are  of  similar 
import.  The;  are  founded  upon  tbe  same  prin- 
tipie,  are  aimed  at  the  satire  evil,  ooostruct  tbe 
same  sort  or  kind  of  action,  and  give  it  for  the 
benefit  of  tbe  same  class  of  individuals.  In 
both  the  utter  failure  of  redress  atcommon  law 
where  the  injury  ended  ia  death  was  tbe  in- 
justice for  which  a  remedy  was  enacted;  and 
in  both  tbe  new  action  was  given  for  tbe 
benefit  of  those  wbo  had  snffered  an  injury  as 
the  coasequeoce  of  the  wrong.  This  funda- 
menlal  agreement  in  the  main  and  subBtanital 
characteristics  of  the  two  Statutes  is  not  affect- 
ed by  the  differences  of  detail  which  tbe  de- 
murrer points  out.  The  first  is  that  by  tbe  lex 
led  the  proper  person  to  bring  this  action,  and 
tbe  only  penon  who  can  maintain  it.  is  the 
widow;  while  bj  our  law  tbe  right  of  action  is 
given  to  the  executor  or-adminutratar.  But  it 
is  ^ven  to  the  latter  not  In  his  broad  represen- 
tative  character,  but  solely  as  trustee,  in  a  case 
like  the  present,  for  the  widow  and  childrm. 
Megerieh  v.  Keddie,  99  N.  Y.  267.  It  is  not.  a 
rieht  which  survives  to  the  personal ,  tepresen- 
tativesi  bat  a  ri^t  created  anew.  The  real 
parties  in  interest,— those  wlioee  injury  is  re- 
dressed, whose  right  Is  vindicated,  to  whom  all 
damages  gp^— are  one  and,  the  same  in  both 
forums.  If  the  formal  parties  are  different, 
the  substantial  and' real  parties  are  identioal, 
and  the  difference  in  the  trustee  appointed  by 
the  law  to  sepreseut  their  yTigbt  I&  not  such  a 
difference  as  to  bar  our  Irihnnals  from  their  jiub 
risdictiOD,  or  make  th^  two  Statutes  ili^imilar 
under  the  rule. 

It  is  elalmod,  bpwever.  that,  even  in  that 
event,  tbe  right  of  action  socrutng  in  the  place 
of  tbe  traosaclion  can  only  be  eniorced  in  our 
jnhadiciiiwi  under  our  remedial  forms,  and  so 
abould  bave  been  brought  by  the  plaintiff,  not 
mi  widow,  but  as  administratrix,  to  which  office 
sbe  had  been  appointed  in  this  State.  But  it 
must  not  be  fofgbtied  ibat'the  cause  of  action 
sued  upon  is  the  cause  cf  uction  given  hy  the 
terloet.  and  vindicated  here  iind  in  our  iribfiiuds 
upon  principles  of  comitj  ,  v.  Colnni- 

bia  Steam  Aav.  Co.  84  J(.  Y,  53,  «iipra.  Tlial 
cause  of  action  ia  glveuj^.U)^  wifaow  jif  ber 
own  right  and  as  trustee  nn'im  tihfldren,  attd. 
we  open  oar  courts  to  cnforco  it  in  favor  of  t  be 
party  who  has  tt,  and  not  to  establish  a  cause 
of  aetioD  under  ciur  Statute  which  never  In  fact 
arose.  We  refer  to  line  la  fori,  and  measure  It 
by  uDd  cnmpare  it  with  tbe  lexloci,  I  think,  for. 
wo  ressons.—Kme,  that  the  paifty  defendant 
nay  not  be  aabjected  to  different  and  varylbg 
TCspooaifiiHtieB;  and  the*  otherj  that  wa  may 
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kpow,th4t  we.we  not  lending  our  tribunals  to 
enforce  a  right  which  we  do  not  recognize,  and 
whicb  is  against  our  own  public  policy;  and 
We  do  not  tefertoour  law  4s  creating  the  cause 
of  action  which  we  enforce."  It  is  the  cause  of 
action  created  and  arising  in  Pennsylvania 
wbiqh  ov  MibwiaLB  vindicate  upon  prlndptes 
of  comity;  and,  therefor^,  must  be  prospcuted 
here  in  tbe  name  of  tbe  party  to  whom  alone 
belongs  tbe  right  of  action;  and  that  rule  the 
courts  of  Pennsylvania  enforce  where  the  cause 
Of  action  arises  here,  by  permitting  it  to  be 
brought  by  the  executor  or  administrator  to 
whom  by  our  law  the  right  isgfven,  although 
not  by  their  own.  UsRer  v.  mtt  JeneuB.  Co. 
126  Pa.  307,  4  L.  R.  A.  361. 

But  the  second  difference  relied  oo  is  that  in 
Pennsylvania  there  is  no  restriction  upon  the 
amount  of  damages  which  may  be  recovered, 
while  in  our  State  tbey  cannot  exceed  f:5,Q0p. 
That  restriction  pertama  to  the  remedy,  rather 
than  tbe  right.  Dennidt  v.  Wat  Jertej/  Cent.  R. 
0».  108  U.  S.  11,  26  L.  ed.  489.  It  is  a  Um- 
itetlon  upon  the  discretion  of  tb«  jtiry  to  fixing 
tbe  amount  of  damages^  but  not  upon  the  right 
of  action,  or  ito  1iuei«nt  elements  and  char- 
acler.  The  KstricHoa  Indicates  our  public 
policy 'as  to  tbe  extent  of  tbe  remedy,  and  the 
plmntiff  who  chooses  to  avail  herself  of  our  re- 
medial procedure  most  sabmit  to  our  remedial 
limitations;  and  be  contant  with'  a  jBdgm<»c 
beyond  whifdi' our  courts  cannot  go.  They 
cakBol  exoeed  it  in  a  case  aririog  here,  and  no 
prindpla  of  ctmilty  requires  tbem  to  enlarf^A 
the  remedy  which  the  plaintiff  voluntarilr 
seeks.  There  may  be  —there  verr  possibly  » 
r-an  dibefitioD  bo  that  nrie,  resting  upon  1t» 
own  peouUaf  reasoaa,  la  a«tse  wb^  the  de- 
fetodant  is  not,  asbere^  a  domestic -rorponition, 
fonnfed  Hoder  our  law,  and  so  entitled  to  the 
ben^t  oi  our  remedial  limitations,  but  in  a 
corporation-  of  the  State  within  whose  juris- 
diction tbe  cause  of  action  arose,  and  l^wbose 
law  no  restriedon  upon  tbe  amount  of  darn- 
er is  permitted  or  enaeted.  We  do  not  de> 
ctdd  that  Question;  but  the  same  reasoning 
which  would  expose  such  a  corporation  to  tho 
laiv  of  itaown  jurisdiction  vdomd  scrv4  eqdAt- 
ly  to  justify  the  right  of  the  domestic  corpora- 
tion to  be  protected  by  the  remedial- limitatiobii 
of  its  jurisdiotion.  Tbe  difference  between 
tbe  two  Statutes,  therefore,  does  niot  itrictlv 
affect  the  eq1»  of  damages,  but  rather  the  ex- 
tent! of  damages;  aad  ttiat  extiatt,  as  llmitedor 
HDlimlted,  does  not  eater  Into  any  deflaitfcni 
of  tharight  enforeed,  or  the  cause  of  aetloit 
permitted  to  be  prosecuted;  and  so  the  caoMft 
of  action  in  the  two  forums  are  not  thereto 
made  disatmilai. 

These  views  lead  to  an  afiBrmance  of  tbe  in- 
(erloeutory  judgment  7%at  judffment  th^H- 
be  affimtfd,  with  costs,  but  with  leave  (o  fb» 
defendant  to  wlthdtiaw  the  demurrer  and  plead 
anew  within  twenty  days^fterservlce of  aci^y 
of  the  judgment  entered  upon  filing  the  retaU- 
titur,  and  upon  payment  of  the  coats  of  tbe 
action  from  Uie,iote^>OBitiop  of  tbcderanrcec  ta 
that  date. 

Alt  concur. 
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*Oiir  StmtelnflolveBt  Law'ts  «a)Mtaal  m 

to  nonresidenta  of  tbe  State,  ao  faraa  to 
.  codtroli  tbe  dlsposttlon  of  property  wltfalo  our 
Jurtodtotlon.  A  prefereottal  ooDveyanoe  ot 
pm0mtr  bere  Mtuate,  byoontnwt  made  here, 
Bujr  be  aTotded  under  tiiat  law,  notirltliitandldg 
.  the  Donretldenoe  of  the  otedilor  preferred. 

(Jul7a.UBU 

APPEAL  "by  defeocUat  from  a  juHfnnent  of 
the  DUitict  Court  for  Bamsey  County  set- 
ting aside  a  transfer  to  U  by  tbe  J.  H.  lubler 
Cnmpany  of  property  as  tecority  for  a  debt. 

The  facts  are  stated  in  the  oploioa. 

Met$r».  W.  A.  Sourry  and  Xtewla  1^ 
Vbeeloek,  forappellaQt: 

Our  Insolvent  Laws  cannot  be  made  appllca- 
Vte  to  ftootttract  made  between  a  citizen  of 
this  State  and  a  otlizeo  of  another  State. 

Wendea  v.  Lrbon,  80  Minn.  384;  Oilman  v. 
loekwod,  71  U.  S.  4  Wall.  409,  18  L.  ed.  4M; 
DoniuUy  t.  Cori>eU,  7  N.  Y.  SOOt;  BrigkUm 
Market  Bank  t.  Meriek,  11  Hioh.  409;  Ander- 
tm  y.  Whul&r,  tH  Conn.  «08;  0fde»v.3aun- 
den,  SB-U.  S.  18  Wheat.  818,  «  L.  ecL  606. 

Mr.  J.  It,  MeDoaald*  for  respondent: 

The  law  of  the  place  where  tbe  contract  Is 
made  gorecns  the  tights  and  ItebiHilsB  of  the 
partiea. 

Surehara  t.  Dtmbar,  88  HI.  460,  85  Am. 
Bep.  894;  Awion  T.  AmerieaH  F.  Co.  -81  Fed. 
Kep.MS;  CbiUralTVuifCb.  T.JMm,74Wb. 
888:  Addison,  CoOL  4tb  cd. «  841,  neU  1. 

The  contract  in  cnntrorer^y  ms  exeented  Id 
this  Stale,  and  in  thte  city. 

'  Our  Insolvent  Law  is  consUtuCionat,  and  ft 
makes  voM  preferenoea  made  by  insolvent 
debtors,  as  was  done  in  the  case  at  bar. 

Weeton  V.  Lop/ted,  80  Hlon.  881. 

Where  the  point  at  issoeln  any  case  waa  an- 
alogous to  tbe  one  at  bar,  it^  suppoms  oar  con- 
tention here,  and  we  bare  sot  found  any  that 
hold  to  tbe  contrary. 

In  Sturyea  v.Oromiinehield,  17  U.  S.  4  Wheat. 
133,  4  L.  «i.  039,  State  Insolent  Laws  were 
adjudsed  lavaHd  as  to  pre  eiistlpg  contracts. 

Offden  v.  Aran  Am,  8S  U.  S.  >8  Wheat.  818, 
<tL.  ed.  806.  hdd  that  such  laws  mre  not  un- 
eoswtltutional  as  respects  anbseqoent  contracts 

*Read  note  \y  DtOKinsoF,  X 


between  persons  of  tbe  same  State,  but  that  a 
discharge  under  them  did  not  affect  nonresi- 
dent creclitors. 

This  resnh  was  reached  as  said  InT^  Cflakn 
T.  Varrenne,  1  Dill.  61S,  upon  tbe  ground, 
largely,  if  not  wholly,  that  eveit-  cootraci 
made  ID  tbe  State  has  relation  to  the  exlstiog 
law  of  tbe  State,  which,  so  to  speak,  becomes 
part  of  tbe  contract,  and  since  tbe  Insolvent 
Law  d  eel  area  a  right  on  the  part  of  the  debtor 
to  be  discharged  ftom  contracts  thereafter 
made,  on  certain  terms,  the  exercise  of  such 
right  cannot  be  said  to  Impair  tiie  obligation 
of  the  contract. 

As  against  citizens  of  other  Slates,  as  well  as 
those  of  the  State  where  liie  assiimnieat  is 
made,  an  assigomeot  valfd  by  tbe  laws  of  the 
State  in  which  it  is  made  is  valid  everywhere. 

Re  Paige  A  8.  Lumber  Co.  81  Minn.  186; 
Oreenef.  Sprague  Mfg.Co.  BaCnaii.880:  Train 
V.  EmdaU,  187  Mass.  868;  FmUknerv.  ffi/man, 
a  New  Eng.  Rep.  181, 143  Mass.  53;  Be  Waite'e 
Aeeounting,  99  N:  Y.  Oekermnn  v.  Orose. 
64  N.  Y.  39;  ftn»W#  App.  104  Pa.  3Hl;  Zup-' 
pann  v.  Bavtr,  17  Mo.  App.  678:  Uoimet  t. 
Bemaen,  4.  Johns.  Oh.  460. 1  L.  ed,  902;  Boj/t 
T.  Thompeon,  0  N.  Y,  890;  Ai^erton  Oa.  t. 

20  Fed.  Rep.  894;  FAn  Vi'nJUs  t;  Arm-' 
strong.  41  N.  J.  Eq.  402;  l^nvm  T.  Camp,  18 
N.J.LS26. 

Tbe  tee  loci  rei  n'tegoTcms  theconstrucllon. 

Story,  Confl.  L.  §  428. 

Here  tbe  lerleei  eonCractue  and  lex  loci  rei 
lita  are  all  in  favor  of  respondent 

See  Forward  v.  Harris,  SO  Barb.  888;  AmotA 
V.  S^ade,  8  Phila.  82;  8  Am.  *  Eng.  Enc;yclop. 
Law,  681,  and  neteS. 

In  this  case  the  In  beT  eim(ra«fiu  must  pre- 
vail. 

Wharton,  Confl.  L.  §871. 

The  validity  of  an  assignment  for  the  bene- 
fit of  creditors  is  governed  the  laws  Of  the 
State  of  tbe  debtor's  domleil,  though  It  em- 
braces real  and  personal  property  situate  in 
other  States. 

ly/wrnoie  V.  Zeaviti.  28  Barb.  63;  L%iiisrmf>iv 
y.Jenekes,  63  U.  S.  81  How.  136, 16  L.  ed.  66; 
WiMam  V.  DiUon,  3  West.  L.  Mo.  Stl.  See 
also  Parkineon  r.  SootiUe,  19  WemL  100;  Van 
Bavj^  V.  Fan  AnOaln,  S  Oal.  104. 

DIcklnaoa,     dellvtfed  the  opinion  of  the 

court: 

Tbis  action  by  the  assignee  (under  our  Insol- 
vent Law)  of  ao  insolveot  debtor  is  for  tbe  pur- 
pose of  avoiding  tbe  transfer  of  personal  prop- 
erty executed  in  writing  by  t^e  Inwlvent  to 
tbe  defendant,  a  creditor,  aa  aecurlty  fw  tbe 
debt.  The  conditions  under  which  this  was 


fNora.— HTien  the  ler  loci  ffowmi  tTie  contraeL 
Tbe  rule  remilatlnir  the  oonatruotion  of  con- 
tract* has  long  since  dedsred  that  the  law  of  tbe 
oountry  w*ere  the  oon tract  ta  toaile,  oalle«t  tbe  kx 
loct,  must  govern  In  its  construction  and  determine 
itt  rallditjr.  Bradsbaw  v.  Neirmsn,  1  UJ.N;  Bound- 
tree  v.  Baker.  IB  lU.  841:  Hatnee,  Treatise.  Utb  ed. 
142. 

Tbe  place  of  the  contract  Is  tbe  place  wbere  It  Is 
delireredor  itae  baqtaln  oonsummated.  Hawl^ 

18L.aA. 


V.  Keeler.  £3  N.  T.  114;  ComoMrolal  Iteok  v.  Wiw- 
ran,  15  N.  T.fin:  Wharton.  As.  U 18, 17:  Addlsoo. 
Oont.  IS;  Kingston  on  Hull  v.  Petob.  24  L.  J.  Bxoh. 
23;  Honermao  v.  Harrfatt,  SK  L.  J.  CAi.S19;  Brown 
V.  New  York  Cent.  B.  Co.  4*  K.  T.  79;  AlkLn  v. 
Oavla.  4ft  Bnrb.  44;  Smtth  t.  Smith,  N.  H.  tUi 
Beal  Estate  Hut.  F.  Ins.  On.  v.  Roearia,  1  Oiar,  BW: 
Weatbert^  V.  Oovtnffton,  •  StrotA.  L-X;  Xiek  v. 
Nlobolt.  ftN.T.  im  SaeiMtstoOwoodv.Baudw 
aowallL.lL  A.  «6. 
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ttade  wn  mch  Ast,  by  force  of  the  InwlTnit 
Law.  U  wu  aToMed  07  Hw  iDsolvency  pro- 
ceediogR,  as  an  unlawful  preference,  unless  that 
result  a  affected  bv  the  fact  that  the  defend- 
aDt.  tbos  preferred,  was  a  nonresident  of  the 
Stite.  The  contract  waa  made  In  this  State, 
and  the  propertv  in  oueetloo  waa,  and  atlll  re- 
mains, here.  The  defendant  (appellant)  dts- 
^iina  making  any  attack  upon  toe  Talldfty  of 
the  law,  or  of  the  assieoment;  but  reltea  upon 
the  iwnpoaition  tbat,  oy  reason  merely  of  lis 
nonresideDce,  the  lusolTent  Law  had  no  effect 
to  avoid  iti  contract.  This  position  of  the  de- 
fendant cannot  be  auatafned.  The  contract  in 
question,  made  in  this  Stale  concerning  prop- 
erty here,  and  to  be  executed  here,  was  aabject 
to  the  law  under  which  it  was  made.  Its  legal 
effect  in  DO  respect  depended  upon  the  residence 
of  the  parties.  The  law  under  which  it  was 
made  declared  that,  under  certain  specified 
cooditioDS  (which  are  found  to  have  existed), 
mich  a  contract  should  be  Told,  legally  luef- 
feciual  as  a  transfer  of  the  property.  The 
l^al  effect  of  invalidity  followed  from  the  con- 
ditions spedfled  in  the  law,  and  which  the 
parties  must  be  deemed  to  have  had  in  contem- 
lotion.  That  law  makes  noexception  in  favor 
of  nonresidents  emering  Into  such  contracts 
here.  The  property  is  still  here,  subject  to 
our  jurisdicUon.  As  to  that  property,  the  court 
i>  exercising  its  jortsdlctioD  id  the  enforcement 
of  the  law  under  which  the  contract  was  made. 
This  Hiforcement  of  tbe  law,  by  the  le^al  ap- 
propriation of  the  property  within  our  jurisdlc- 
tioD  to  the  paymeot  of  the  debts  of  the  Insol- 
■wtnt.  does  not  involve  tbe  giving  of  an  extra- 
territorial effect  to  the  Statute. 

Tbe  appellant  idiea  in  rapport  of  Ita  ooataa- 
tion  upon  Ogden  r.  Saunden,  95  U.  S.  19 
Wbe«t  918,  6  L.  ed.  606,  and  other  decisions 
of  the  same  court,  and  upon  what  is  said  In 
WendeU  v.  lebon,  80  Minn.  284.  But  a  later  de- 
dsioD  of  tbe  Supreme  Court  of  the  United 
States  removes  whatever  seeming  support  the 
language  of  prior  dedslons  may  Dave  aflcwded 
for  mca  a  proposition  as  that  nere  contended 
for.  i)mnyv.  A»iw(^198U.S.489.8SL.ed. 
491.  That  waa  an  action  for  convnsion  prose- 
cuted by  tbe  assignee  of  an  Insolvant  debtw 
acainat  tbe  United  States  marshal,  wbo,  after 
tbe  assign ment  under  oar  losolveDt  Law,  and 
after  the  airignee  Itad  aeqiitred  actual  or  con- 
atmctive  poesessloo  of  certatn  personal  proper* 
ty  embraced  In  the  assignment,  seized  the  same 
bv  virtue  of  an  Bttachmeut  traued  out  of  tbe 
circuit  court  of  the  United  States  In  an  action 
against  the  Insolvent  by  nonresidents  of  this 
State.  Tbe  plaintiff  recovered  judgment  in 
this  court,  which  was  affirmed  in  the  Supreme 
Court  of  tbe  United  States.  Tbatoourt  stated 
the  principal  question  to  be  decided  as  being 
whether  oor  Insolvent  Law  was  repugnant  to 
tbe  Coostitutlon  of  tbe  United  States,  so  far  as 
It  affects  diizens  of  other  Stales.  The  argn- 
neot  orf  the  platnliff  In  error  was  to  tbe  point 
(sslde  from  that  based  on  tbe  doctrine  of  ibe 
ioviolabiltty  of  contracts)  that  such  a  statute 
<u  bave  00  extraterritorial  operation,  and  can- 
not, therefore,  be  tdndhig  on  creditors  living  in 
a  dUTerent  State  from  that  of  the  debtor,  and 
of  tbe  mtua  of  his  property;  and  that  is  the 
epfait  of  tbe  appeUaof  •  a»ument  in  this  case. 
The  court,  leimfng  to  Us  former  dedsloiiB,  ia- 


ctodlag  OgOen  r.  Attmden^  saMi  "  Tfts  prop- 
osition lying  at  tbe  foundation  of  all  these  do- 
cisions  Is  that  a  statute  of  a  State,  being  with- 
out force  in  any  other  State,  cannot  discharge 
a  debtor  from  a  debt  held  by  a  citizen  of  such 
other  State.  .  .  .  The  substance  of  the  re- 
strictive principle  goes  no  further  than  to  pro- 
hibit, er  to  maka  umUd.  tbe  diai^arge  of  a 
debt  held  by  a  citin?n  of  another  Slate  than 
that  where  the  court  is^llng,  who  does  not  ap- 
pear and  take  part  or  Is  not  otherwise  brought 
within  tbe  Jurisdiction  of  the  court  granting 
tbe  discbar^.  In  other  words,  whatever  tbe 
ajx&t  before  whom  such  proceedings  are  bad 
may  do  with  regard  to  the  di8po8iti<<n  of  the 

{>ropeTty  of  tbe  debtor.  It  baa  no  power  to  re- 
ease  him  from  tbe  obligation  of  a  contract 
which  he  owes  to  a  resident  of  another  State 
who  Is  not  personally  subjected  to  the  juris- 
diction of  the  court.  Anyone  who  will  take 
tbe  trouble  to  examine  all  these  cases  wilt  p^- 
ceive  that  the  objection  to  the  extraterritorial 
operation  of  a  State  Insolvent  Law  is  that  It 
cannot,  like  the  Bankrupt  Law  passed  by  Con- 
gress under  Its  consiituiional  grant  of  power, 
release  all  debtors  from  the  obligation  of  tbe 
debt.  Tbe  authority  to  deal  wftb  tlie  property 
of  the  debtor  within  tbe  State,  so  far  as  It  does 
not  Impair  tbe  obligation  of  contractfi,  is  con- 
ceded; but  the  power  to  releafie  bim,  which  is 
one  of  the  usual  elements  of  all  Bankrupt  Lawa, 
does  not  belong  to  tbe  Legislature,  wnere  the 
creditor  is  not  within  the  control  of  the  court. 
The  Minnesota  Statute  makes  no  provision  Tor 
any  such  release.  The  creditor  who  became 
such  after  the  Statute  was  passed  cannot  com- 
plain that  tbe  oUigatloD  of  bis  contract  is  Im- 
paired because  the  law  waa  a  part  oi  the  con- 
tract at  tbe  time  he  made  it  .  . 

TWs  deciskra  recognlaes  our  Insolvrat  Law 
as  being  effectual  as  to  nonresidents  as  well  as 
to  residents  of  the  State,  so  for  as  it  controls 
the  disposition  of  property  within  our  jurlsdic- 
tioD.  The  decfarion  in  WenileU  v.  J^ebon  is  to 
llw  aaoM  ofiect,  and  Ja  u  autbority  (^yoMd  ,to 
tbe  orateniiM  of  the  ii^aHaBt  hoe. 


acoh  TABERT,  Arapf., 

V. 

O.  a  COOLBY.  ^fppC 


•Upon  the  trial  of  aa  action  tor  mall* 
eloua  prose ention  tha  plaiatlff;  wtien  at- 

*>Hflad  mte  br  OMzm.  J. 


NoxB.— Ifoltetoiu  prxmeutioru  what  must  be  shown. 

Tosoalatoaaaetion  on  the  oase  foramalloknia 

prosecution,  four  points  must  oonour,  the  absenoe 
oftittaarof  wUohwIUtwfaoUto  the  rl«lit  of  tbe 
ptatDtUt  to  reoover:  (1)  falsehood  In  the  demand; 
(»  want  of  probable  eaosa;  (t)  BoaUce  In  the  Ae- 
fendant:  (41  danaR*  to  the  lAUnUff,  8  VL  Com, 
(Chtttj's  ed.)  *M,  note  1$. 

This  question  of  prolMbte  oause.  or  naeonaUe 
ground  for  auspiolon.  whether  It  arlMS  lo  aotkma 
for  maltotous  piwcntioo  or  false  Imprlsonioeot, 
Is  one  of  law,  unless  tbe  evldenoeoutot  whlcfait 
arlsca  is  oonflloUnc;  In  which  event  tt  Is  tbe  dntr 
of  the  court  to  InatraeC  the  Jury  what  fSots.  ft 
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^pUoV  to  ctWiUih  a  not  of  prot»ble  ouim, 
ii  not  conBoed  to  proof  of  lucli  Caoto  u  be  can 
ftfflrmatirolr  Show  were  aotuallr  known  to  de- 
fendant, but  majr  also  prove  tbe  existence  of  sucta 
open  and  notorious  facta  as  would  orabould  have 
been  ascertained  by  the  latter,  bad  he.  before  in- 
BtttntlDg  tbe  prooeedlugB,  made  auob  Inquiry  and 
lnv«atl|iatfOD  as  anyoae  with  booest  mottvea, 
and  not  actuated  b7  malice,  would  bare  made. 

(June  28, 180L) 

APPEAL  by  defendaot  from  an  order  of 
the  Dlstiict  Court  for  Jacksoo  County 
OTerrultog  his  motion  for  new  trial  after  ver- 
dict Id  favor  of  ptaintifl  in  an  action  brouglit 
to  recover  damages  for  an  alleged  malidous 
prosecution.  Affirmed. 
Tbe  case  sufGciently  appears  in  the  ot^oion. 
Meatr*.  L.  F.  I<ammerB  and  T.  J.  Knox 
for  appellant. 
Mr.  9,  O.  BeddbiK.  for  lespondeDt: 
If  defeodBDt  d^  not  himself  believe  that 
Uie  act  of  plaintiff  in  taking  tbe  horse  vas 
larceny.  In  other  worda,  if  be  did  not  believe 
tbe  honte  was  atolfO.  he  bad,  of  course,  no 
probable  cause  for  making  the  oomplaiot. 
Wetmere  v.  MOUnger,  U  Iowa,  741. 
Probable  cause  is  a  reasonable  ground  of  sus- 
picion supported  by  circumstances  sufficiently 
strong  in  Inemaelves  to  warrant  a  cautious  mao 
Id  the  belief  that  tbe  person  accused  is  guilty 
of  tbe  offense  with  which  he  is  charged. 

2  Groeol.  £v.  g  454;  QiOerUon  v.  FuUer,  40 
Slino.  418. 

Tbe  prasecutton  of  an  lunoceDt  person  with- 
out using  reasonable  care  to.ascertaiotbe  facts 
is  certainly  not  justified. 

Walker  T.  Camp,  63  Iowa,  627. 


A  person's  belief  in  a  charge  made  by  him, 
when  arising  from  bis  own  Degligeoce  in  ex- 
amining tbe  evidence  within  bis  reach,  does  not 
coDsUtute  probable  cause  for  sucb  charge^. 

OrintuUt.  ^eteart.  12  Abb.  1^.  220. 

A  graondless  suspicwn  uDwarranted  by  the 
ccmdnct  of  the  accused  or  by  facts  known  to 
tbe  accuser  when  the  accuaation  is  made,  will 
not  exemjd  tbe  latter  from  liability  to  an  inno- 
cent person  for  damages  for  causing  hla  ar- 
rest. 

Oart  V.  Ayera,  03  N.  Y.  11 

Mere  belief  that  tbe  plaintiff  was  guilty  is 
not  probable  cause  for  the  prosecutlou  if  the 
prosecntor  acted  negligently  or  irrationally  and 
upon  suspicion  not  warranted  bv  facts,  or  by 
appearances  which  would  not  lead  a  prudent 
man  to  suppose  tbe  plaintiff  guilty. 

Farnham  v.  ^etl^,  56  N.  Y.  451;  Hamilton 
V.  SmitK,  SO  Mich.  Speneer  v.  Annm,  3*3 
N.  J.  L.  100. 

There  Is  no  question  as  to  the  maoner  in 
which  plaintiff  went  away  with  the  borse  and 
what  he  was  doing  with  it  when  he  was  found 
by  the  officer,  and  surely  there  was  no  error  in 
allowing  these  facta  to  go  to  tbe  jury  that  the 
jury  ml^ht  pass  upon  the  question  uk  lo 
whether  defendant  was  negligeDl  in  not  know- 
Ins  of  tbdr  existeooe. 

Patiemm  t.  Oartoek,  89  Mich.  447. 

Defendant  acted  maliciously  In  making  the 
complaint  against  plaintiff.  Malice  may  be 
inferred  from  want  of  probable  cause. 

Wertkeim  T.  AtttchuUr,  12  Neb.  591;  CarwM 
T.  BdgeworOt,  48  Mich.  24L 

Defendant  was  bound  to  faave  that  hone 
back  and  he  took  tbe  shortest,  quickest  and 
least  expensive  means  to  tbe  end,  to  wit,  have 


eatablMwd,  will  constitute  probable  oause,  and  sub- 
mit to  them  only  tbe  quertton  as  to  aunh  facts. 
Bulkeley  v.  Ketellas,  6  N.  7. 88L 

Burdmitf  proof, 

iDaaUotiaof  thlsnatarellMiMHt  prafemK  Is  al- 
ways upon  ttw  itelntfC  .and  mm  fUhiM  ot  the 

proaeoutton  does  not  eatabJWh  a  want  of  invbable 
cause;  plalntUt  bavlog  allied  malice,  must  show 
It.  Diets  V.  Laufffltt,  ffi  Pa.  SSt;  HcKown  v.  Hun- 
ter.n  N.  T.  SES:  Pmwman  v.  Smith,  Litt.  8el.  Cas. 
T;  Tbaule  v.  Krekeler.n  N.  T.  W;  Hortoo  v.  Young-, 
66  He. »,  tt  Am.  Dec.  5«S:  Boyd  v.  CrosB,  36  Hd.  IH; 
Beason  v.  Soutbard,  10  N.  T.  236;  Israel  v.  Brooks, 
38  IlL  675;  PumU  T.  Haaaamara,  9  BaA,an:  Flick- 
Inger  v.  Wagner,  48  Md.  881:  Levy  v.  Brannan.  88 
CaJ.  IBB;  Sapirtngton  v.  WatMHi,  10  Ho.  88L 

JtfoHM  imiat  teAowMk . 

Bvidence  that  no  prevtens  demand  was  ever 
made  for  a  debt  t>efore  instituting  a  prosecutloo 
therefor  In  wbloh  the  debtor  was  arrestAd,  is  ad- 
missible to  show  malice  in  InatttuUng  tbe  prosecu- 
tkm.  Tucker  V.  Wllklns,  108  N.  a  in. 

Tbe  ealstenee  of  maUoe  to  always  aquesfehMi ex- 
clusively for  tbe  Jury.  It  must  be  found  by  tbem. 
or  tbe  actioa  oaanot  be  oustaloed.  Hence  it  must 
■hraya  be  eubmltted  to  then  to  And  whether  It  ex- 
isted. Tbe  court  baa  no  right  to  Ood  it,  nor  to  In- 
aUnot  tin  jury  tkot  tbey  may  return  a  verdict  for 
ttie  plainUff  wltbout  It.  Bvea  tbe  infermoe  of 
malice,  tnom  tbe  want  of  prolMble  cause.  Is  ooe 
wtalcta  the  juiy  alone  .can  draw.<  Wbeelor  v.Nea- 
bUtt  «a  U.  8.  M  How.  818, 18  L.«d.  WSc  NeweU  t. 
I>owns,  8  Sackf.  M8)  JtAnsen  t.  Cbamben,  88  M. 
t3L.R  A. 


C.  287;  Tan  Toodwes  T.  Leonard,  1  Tborap.  ft  C 
146:  Scbofleld  v.  fVtrren,  «7  Pa.  181. 

Slight  evidence  of  malloe  was  held  insufBclent  to 
Mitcbloson  T.  Cron,  68  III.  880;  and  sufficient  In 
WlUlauu  V.  Tanmeter.  8  Ho.  383:  Ganea  v.  South- 
em  Pac.  R.  Co.  51  OO.  140;  Davie  v.  Wisher.  78  IIU 
2B2;  Palmer  v.  RtobardBon,  10  III.  Htt  Mtewart  v. 
Cole,  48  Ala.  818:  HcFarUnd  t.  Want  burn.  14  111. 
App.  860;  Snttoo  v.  Anderson.  108  Pa.  ISl;  Tbaule  v. 
Krekeler,  8t  N.  T.  488;  Tbompeoo  v.  Lumley,  SO 
How.  Pr.  WK:  Attea  v.  Snider.  88 1U.  888;  WllUnson 
V.  Arnold,  11  lod.  4Bt  Good  t.  FraDOh.  lU  Haas.  801; 
Beyne  V.  Blair.  88  N.  T.  18:  Oalef  v.  ThooMs.  81  tlU 
478:  M'Cormiok  v.  SiSBon,  7  Cow.  718;  Boyd  v.  Oroes* 
3S  Md.lBt. 

The  existence  ot  a  want  of  probable  cauae  is  es* 
sentlal  to  every  suit  for  a  nallclous  praeeoutloa. 
Both  that  and  matloe  must  concur.  HaUoemaybe 
Inferred  by  the  Jury  from  want  of  probable  cause, 
bnt  tbe  want  of  that  cannot  be  inferred  from  any 
degree  of  even  express  malice.  Button  v.  John- 
stone. 1 T.  R.  488;  Fosbay  V.  FergUBnQ.SDeDlo.8l7; 
Murray  v.  Long,  1  Wend.  140;  Wood  V.  Wetr,  8  B. 
Hon.  H4. 

What  amounts  to  probaMe  cause  Is  a  quotlon  of 
lawlnavery  Imporiaot  sense.  In  the  oeletirated 
case  of  Sutton  v.  Johnstone,  sufira.  tbe  rule  was 
tbus  laid  down:  "Tbe  QuesMon  of  probable  oause 

is  a  mixed  question  of  law  and  of  ^t.  Whether 
tbe  clrcumstanoes  alleged  to  show  It  probable  are 
true,  and  existed,  is  a  matter  of  fact;  but  wbetbcr, 
Buppostnir  tbem  to  be  true,  they  amount  to  a  inotK 
able  cause  Is  a  question  of  law.**  Tbls  fs  the  doc- 
trine generally  adopted.  'U'OormIek  v.  SIraon,  7 
Cow.  716;  Bceson  Sontbard,  10  N.  T.  288.  Bee 
Mtcato  Poper.Polkiak«Mrt4  UB.  AI66t  Ant- 
oils  r.  Jane  (HMjlDIkBl  AiOBI, 
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Ub  amMed  M  bate  the  tMoa  btiag  the 
koneattbaMmelioM.  This malice,  pore, 
dema-cnt  maltce. 
Bcmw.  Lanffwtrthg,  18  Neb.  4M. 

Colliub  /.t  deUvered  tbe  opinkn  of  tke 

ooan: 

This  was  an  aotion  for  malidoos  ixraecatf on, 
and  under  tbe  laauea  aa  preseoted  by  tbe  plead- 
ings, defeodant  baring  admitted  a  criminal 
proeecutioa  by  bim  wbwb  terminated  in  plain- 
itfl's  acquittal  or  discfaarge,  it  was  incumbent 
apoo  Uie  latter  to  abow  tbat  tbe  prosecution 
was  wilbout  probable  cause,  and  OTixiDated  in 
defendant's  malice.  The  iffoof  of  tUs  want  of 
probable  cause,  altbouofa  a  ne£»tive  proposi- 
tlcHi,  was  on  the  plainim,  as  fa  always  the  case 
with  sodi  isaaes.  He  baid  been  prosecuted  tar 
tbe  crime  of  tbe  tarceoy  of  a  borse,  wblch  be 
had  taken  from  defendant's  potaession  under  a 
claim  of  title.  To  establisb  want  of  probable 
cause  on  defendant's  part,  tbe  plaintiff  had 
&bown  tbat  about  noon  of  a  certain  day  he 
poeeeded  to  defoidanfs  bam  Id  a  small  Til- 
lage, where  he  was  well  known,  took  the 
aBknal  out,  rode  it  through  the  public  streets, 
paaring  and  speaking  wltb  several  acqualnt- 
anora.  and  from  tb«ice  to  bis  farm,  about 
fourteen  miles  distant  Tbe  defendant  knew 
where  be  resided,  and  had  been  personally  ao- 
qnafaited  with  him  (or  yeaia.  Defendant  Im- 
nwdtati^  made  oomplalot  to  a  ]nstloe  of  the 
peace,  cbai^cing  a  larceny  of  tbe  horse,  pro- 
cured a-warraat,  placed  ft  in  tbe  bands  of  a 
depaty-eberiir.  and  before  night  tbe  deputy 
bad  reached  tbe  farm,  arrested  tbe  ptaiatiff. 
aad  with  him  and  tbe  horse  was  mi  bis  retnm 
lo  tbe  Tillage.  The  officer  was  one  of  plaio- 
tUTa  wttaeases,  and.  notwithstaodiag  defend- 
ant's objection,  was  mrmiiled  to  testify  that 
be  found  tbe  plaintiff  openly  at  work  in  bis 
field,  baoling  flax  upon  a  wacon  drawn  by  a 
pair  of  horses,  that  in  ditpute  ran^  one.  Ilie 
defendant  contends  tbat  in  admitting  this  tes- 
tinKKiT  tbe  trial  court  erred,  greatly  to  bis 
prejodioe,  bacause,  as  be  insJata,  his  acts  and 
condvct  wen  to  be  wefched  in  Tkw  of  what 
appealed  to  htan  iriien  he  madetiw  cem|daidt. 


and  not  in -the  light  of  facia  appterln^iubae- 

mieotly,— cftlQg  &euk»rt' t.  JSoftnetn^n,  99  XI. 
8. 187,  95  L.  ed.  116.  I^veo  if  this  eTtdencc 
waa  inadmissible.  Its  reception  wns  error  with- 
out  prejudice,  for  all  tbat  it  tended  to  prove 
was  a  fact  already  established  by  the  testimony, 
and  wbicb  was  not  controverted  on  the  trial, 
viz.,  that  the  taking  and  appropriation  of  tlie 
horse  by  tbe  plaintiff  was  open  and  public, 
without  stealth  or  concealment.  But  in  onr 
opinioo  the  evidence  was  properly  admitted, 
coDcedtne  the  rule  to  be,  as  it  doubtless  is,  that, 
in  determining  whether  defendant  acted  with- 
out probable  cause,  bis  conduct  is  to  be  weighed 
In  view  of  what  a[^>u^  to  bim  when  be 
made  tiie  cotnplalnt,  and  not  in  tbe  tight  of 
subsequently  appearing  facts,  yet,  when  es- 
labllaning  want  of  mobable  came,  tbe  plaintiff 
is  Bot  confined  to  tne  proof  of  suob  facts  as  he 
can  affirmatively  show  were  actually  known 
to  tbe  defendant,  but  may  also  prove  tbe  ex- 
istence of  such  open  and  notorious  facts  as  tbe 
defendant  would  or  should  ba«e  ascertained 
bad  he,  befora  Instituting  (be  proceedings, 
made  such  Inquiry  and  investigation  as  any 
man  with  honest  motlTes,  and  not  actuated  by 
maUce,  would  have  made.  Now,  tbe  impor* 
tanoe  of  tiie  c^toer's  testimony  consisted,  not 
in  the  particular  faot  that  tbe  plaintiff  was 
hauling  flax  with  tbe  aalmal,  but  to  the  general 
fact  tbat  be  was  keeping  and  oslng  It  openly, 
and  withoat  any  attempt  at  oraceaiment. 
While  tbe  particular  time  of  wbleb  the  sheriff 
testified  was  subsequent  to  tbe  miJilog  of  the 
coaplaiat  by  defendant,  yet  the  manner  and 
conduct  of  tiie  plaintiff  at  tbat  time  constituted, 
under  all  Uie  circumstances,  a  legal  basis  for 
tbe  Inference  that  it  was  but  a  conUntiation  of 
tbe  same  open  and  unconcealed  mttnner  and 
course  of  conduct  which  be  had  previousiy 
paraoed,  and  which  tbe  deCendaait  mould  and 
would  have  ascertained  bad  he  aoade  tbe  in- 
vestigation wbicb  be  ought  to  have  made,  in- 
stead of  sfaatting  his  eyes  to  hurts  easily  to  be- 
diseovered.  Tbe  remaining,  asiigtnnenta  ot 
error  need  no  special  coaafderatioD. 


NORTH  DAKOTA 

Oeorge  A.  BENNETT,  Ite$pt.. 
e. 

KORTBERN  PACIFIC  R  CO..  Appt. 

(....N.Dafc....) 

*1.  PlAlntiff  WM  iBjored  while  coup* 
Ilng[  fta  VDginiB  to  tk  eu*  t>ecauaQ  tiiere  was 

"Haa4  notas  byOoBuaa.  Oh.  J.  ' 


SUPREME  COURT. 


not  snfllcteot  apace  for  lila  body  between  th«m. 
The  drvw-tMrs  oT  the  engine  and  of  tbe  car  wen> 
ununiallt  short,  leavlnfa  space  of  onlT  about  ten 
intAes  between  the  eil4  of  tfae  car  and  of  tlie  en- 
gine wben  tbe  draw-bora  oame  toffetlter.  whereas 
tbe  usual  space  Is- from  twenty-four  to  tblrty 
inches.  ^M,  sufficient  to  Jostlfr  a  verdict  tiiat 
defenilant^  oe^tlgeaoewas  one  ot  tbe  proximate 
cflUBPS  of  the  Injury.  It  appearlnir  that  plaintlfT 
was  inJurPd  In  consequence  or  hlB  failure  to  obey 


5oiB.— Declaration*  of  patn  and  attfering  admU- 
»WU  tn  evidence. 

A  formidable  array  of  authorities  astabllsh  iho 
laoptNdtfoo  tbat  all  declarations  ot  pain,  siifferiDif, 
actioas,  frroans.  uutcries,  expreaslons  of  pain  nud 
dlitmK  at  tbe  time  of  such  aufforliur.  may  be.  fflven 
lo  evldenoe  of  tbe  Injured  pcreon's  favor,  even 
tfeoutb  aftn-  the  commenoem«it  of  tlie  action. 
MstteMHiT.New  York  Cent  B.  Co.  8D  N.  T.  «7, 88 


Bart}.  3S4;  Hurphy  v.  Kow  fork  Ceu^  B.  Co.  OS 
narl).  125;  Barber  V. Merriara.  11  Allen. 322:  Kcutv. 
Lincoln,  32  Vt.  sa\;  Kennard  v.  Burton,  35  Me.  3P.« 
Am.  Dec.  219:  Phillips  v.  Kelly.  29  Aln.  628;  Calclwell 
V.  iturphy,  II  N.  T.  tO:  Werely  v.  Persona.  28  T. 
3t4;  naker  v.  Gritflo,  10  Bosw.  110:  .Brown  v.  New 
York  Cent.  R.Co.8eN.  T.  SOT;  Gray  v.McLauifbtin, 
at  Iowa;  279. 

Evldenoe  of  exclamations  of  pahi  made  by  a  pcr- 
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Jitr, 


the  rule  of  defendut  that  he  must  «xA(ntne  so  aa 

to  know  tlie  Und  and  oonditioa  of  tbe  ooupllng 
appftratus,  tbe  rule  gMng  Um  aulBoieot  ttme  to 
iDAkesueli  oxamloatioii  Id  an  emeu,— Held,  that 
be  eould  not  recover. 
S*  E»olamattoiui  and  axpreaalona  of 
present  pain  may  be  proved  by  onyoDe  who 
bean  them,  although  nuide  subaequenliy  to  the 

(July  sr.  1891.) 

APPEAL  by  defeDdant  from  a  judgmeot  of 
the  Dialnct  Court  for  Slutsmaii  County  in 
^vorof  plaintiff  in  an HCtioQ  brougbtto  recov- 
er damageslor  persoDdinjurias  allegedtoliave 
resulted  from  defendutra  negUgenoe. 

Tbe  facts  sufflciently  appear  fo  the  opiaion. 
Mesm-a.  W.  F.  Ball  and  John  8.  Watami. 
for  appellaot: 
No  nefiliffeDce  can  be  Inferred  from  tbe  fact 

tbat  a  railroad  track  is  oooibncled  on  a  curve 
at  tbe  place  of  an  accideDt  to  a  eervaotb 

Tvttle  V.  DHr&it,  Q.  H.  A  M.  R.  Co.  122  D. 
8.  189.  80  L.  ed.  1114. 

TeBtiDiODy  as  to  exclamaUons  and  ezpres- 
tiona  of  pain  ia  admtsdble  only  when  it  ralata 
to  expressions  and  exclamations  made  at  or 
about  tbe  time  of  tbe  in  jury. 

Reed  v.  New  Tork  Gent.  S.  Co.  45  N.  T.  575; 
Orand  Rapidt  <6lJt.Oo.  v.  Buntley,  88  Mich. 
587;  WbarloD,  Ev.  @  268,  aod  cases  cited; 
Lavghlin  v.  Grand  Eapidt  St.  R.  Co.  80  Mich. 
154. 

It  is  not  for  tbe  employ^  to  jud^nof  the  nea- 
sonableoess  oi  the  Company's  rules. 

W»U>ey  t.Lake  Skora  d  M.  8.  B.  Co.  88  Ohio 
St.  S27;  BuUtt  v.  St.  Lorn*,  K.  G.AJf,B.  Co. 
«7  Mo.  289. 

It  was  contributory  n^lffenoe  upon  plain- 
tiff's part  to  place  himself  in  such  a  situation 
as  to  Incur  tbe  danger  and  suffer  the  tejoiy 
complained  of. 


tvmf  T.  Detroit,  &.  ff.  M.  B.  G».  mnrm; 
SfiMouri  ftie.  R.  Go.  v,  Lvde,  S7  1^  M^  ll 
Am.  &  Eng.  R  R.  Cas. 

Bennett  etatered  upon  the  serrioe  of  •deCand- 
ant  under  a  written  contract  and  he  cannot  ea- 
ci^K  strict  compliance  with  the  Uraia  to  wUch 
he  there  consented. 

Penneylumia  Co.  v.  Whitwmb,  9  West.  Rep. 
828.  Ill  Ind.  212,  81  Am.  &  Eng.  R.  R  Cas. 
149;  Barraeoit  v.  Chewpeake  A  O.  R  Co.^ 
Ve.  288;  WoUtig  v.  Lake  Shore  <ft  M.  8.  R.  Co. 
aupra;  Toledo,  W.  A  W.  R.  Co.  v.  BUrek,  88 
m.  112:  Sloan  v.  Georgia  Pae.  R.  Go.  (Ga.)  44 
Am.  &  Eng.  R.  R.  Cas.  66S. 

It  appeared  tbat  prior  to  tbe  accide'Dt,' plain- 
tiff was  warned  tbat  tbe  engine  by  which  he 
was  injnred  was  cot  as  safe  to  switch  wiUi  as 
tbe  regular  switch  engines,  and  be  was  given 
special  caution  to  exercise  care  in  working  with 
such  engine.  With  warning  of  the  increased 
dang^,  be  saw  flt  to  continue  In  the  wrvloe, 
and  if  be  was  injured  in  coosequrace  he  cannot 
complain. 

Beach,  Contrib.  Neg.  866,  867.  and  cases 

cited. 

There  was  no  DegUgeoee  imputable  to  defend- 
ant for  receiving  andbaaliDg  over  Its  road  the 
nnioD  tank  Hne  car,  because  It  bad  a  shorter 
dead  wood  and  draft  iron  than  tfacee  in  use 
upon  appellants'  car. 

Whitman  v.  Wimxmtin  t£  M,  R.  Co.  68  Wis. 
408, 13  Am.  &  Eng.  R  R.  Cas.  314;  KeUji  v. 
Witconein  Cent.  R.  Co.  (Wis.)  21  Am.  &  Eng. 
».  R.  Cas.  688;  Toledo,  W,  it  W.  B.  Oo.  r. 
Black,  88  111.  112:  Smilk  r.  Btttm',  46  Micb. 
258.  3  Am.  &  Eng.  R.  R.  Oas.  14D. 

Tbe  servant  not  only  assumes  risks  ordlDntfly 
incident  to  the  service,  but  assumes  that  be  has 
capacity  to  understand  thejutaieirf  tbe  service 
and  ability  to  perform  it.  ' 

Jntomationat  tjb  G.  IT.  R.  Go.      BattTt  M 
Tex.  401»  21  Am.  &  Eng.  R.  R  Cas.  585. 
'   Mr.  S.  I*.  Ctbuqpell*  for  respondenC: 


•on  Immediate  on  retumtDir  home  an  boor  or  two 
after  reoelvlait  personal  Injuries  Is  admisBtble  on 
the  quflStioD  of  dama«e*.  Smith  v.  Dtttman.  M  N. 

y.a.R.8oa. 

DeolaimtkMis  of  the  injured  party,  though  plain- 
tiff, at  time  of  disaster,  ezplaluiug  the  occur- 
nnce  and  Its  effocta  upon  him,  are  oompetent  In 
his  own  favor.  If  part  of  the  res  gettdi.  Brownwell 
V.  Paolfla  B.  Oow  47  Mo.  aVi  Frtnk  r.  Ooe,  40.  e«eeiMW 

I  DeelatmtloiH  subsequent  to  the  act  are  also 
deemed  admlssiUe.  Com.  r.  H'FUm,  8  Custa.  181: 
Harrlman  Btowe,  57  Uo.  98.  Contra,  see  Clave- 
laod,  C  *  a  a  Cow  V.  Mara,  as  Ohio  SL  m 

AsaooroUaryof  tbe  propoeitiooa  above  eat^ 
llshed,  we  may  infer  that  oomptaloti  and  Indtaa- 
tWna  of  sufferlDV  by  injured  partlea  on  a  pbygloal 
ezamlnatloD  requeated  by  the  oppoalte  pwty.  aie 
«dmiHlble  (Qualfe  v.  Cbloago  *  H.W.  B.  OOb  48  Wis. 
618,  SB  Am.  Kep.  8211:  or  to  his  attending  pbyakdan. 
Kay  V.  Harlan,  128  Uasa.  SU,  86  Am.  Bep.  3Z2. 

The  existence  of  many  bodily  sensations  and  all- 
menta  which  go  to  make  up  the  symptomaof  dl». 
ease  or  Injury  can  be  known  mily  to  the  person  wbo 
ezperieuoee  them.  It  Is  the  statement  and  descrip. 
tlon  of  these  which  enter  into  and  form  part  of  the 
facta  on  which  the  opinion  of  an  expert  as  to  the 
conditions  of  health  or  disease  Is  founded.  Barber 
T.  Merriam,  U  Allen,  SH. 

When  such  deolaratfons  are  evldenoe,  they  may 
be  proved  by  any  witness  who  beard  them;  they 

18L.aA. 


are  of  greater  weight  If  made  to  and  proved 
by  a  medical  attendant.  Howe  v.  Plafnlleld,  41  H. 
H.  186;  Pertjos  r.  Oonoord  R.  Oo, «  H.  K  SHL 

In  all  inatanoes  where  tt  is  pertinent  to  abow  the 
bodily  or  mental  faellDgi  of  a  peison,  the  natural 
expreadons  of  such  feelings  made  at  tbe  time  to. 
question  are.  as  to  the  facts  Id  Imie,  regarded  as 
original  evldenoe.  Booh  expressions  usually  tuiw 
oish  BatMaqtory  ovMenoe,  and  U  Is  the  province  of 
the  Jury  to  determine  wbat  deime  ent  endenoe 
should  be  accorded  them.  Phllllpa  v.  Kelly,  V 
AhL  aS;  Hyatt  T.  AdasM.UUeh.lMta>llwaU  t. 
Hurphy,  U  N.  T.  Ufl. 

Itls  one  of  the  natural  oonoomltants  of  Qteem 
and  of  physloal  Injuries,  for  the  sick  or  Injured  per^ 
eon  to  complain  of  pain  and  distress.  A  oompbdnt 
may  be  simulated,  but  It  is  generally  real.  Suoh 
evldenoe  is  admissible  from  the  aeoesstty  of  the 
ease,  and  It  mv  saffelr  beleft  to  tike  }uiy  m  oon- 
neotlon  with  tbe  other  evldenoe  tooofalng  the  al- 
leged slok  or  injured  psnon's  ooadltkm.  Galdwsil 
T.  liurpby,  vuprn. 

What  were  the  oomplatnts,  what  the  aymptoma. 
what  tbe  cooduot  of  tbe  parties  themaelrea  at  tbe 
time,  are  always  received  In  evIdMioe  opMn  amdi 
Inquiries,  and  must  be  resorted  to  from  tbe  very 
nature  of  things.  Aveson  v.  Klnnalrd,  9  Bast,  18B. 

For  an  extended  azgvmMit  m  favor  <rf  tiieoo»> 
ttmry  vMw.  see  SulUvan  t.  Ongon  B.  *  Niv.  OOu  IS 
Or. ».   
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Where  can  ttaodinxon  aenrrex«qufa«addl- 
tioaal  and  safer  applunoes  Utan  wbea  on  a. 
itn%)it  track  It  la  BegUgance  not  to  provide 
them. 

(Xaeinnati,  I.  8t.  L.  A  0.  B,  Oo.  v.  Boemh, 
m  lod.  446. 

Whether  Benoett  Bboald  have  ksown  and 
appreciated  the  danger  was  a  qoestion'of  fact 
properly  submitted  to  the  Joiy. 

amnieiiML  v.  OkieoM,  M.  A  A.  P.  A  Oh 
41  HiDQ.  441 41  Am.  a  Eng.  R  a  Gas.  900; 
UiUm  T.  Otmntelieut  Rivtr  R.  O9. 180  Mass. 
1, 18  Am.  A  Eng.  R.  R  Cas.  96;  OTtenUaf-r. 
JUinoii  Cent.  S.  Go.  S»  Iowa,  14;  OoodrMi  t. 
Neu  York  Cent.  A  H.  B.  R  Co.HI^KA.'m, 
lit  N.  T.  396;  Kane  v.  JtortHmt  Cent.  R.  Qk 
W  V.  8.  91.  83  L.  ed.  889}  Tbomp.  Keg.  jm. 
1015, 1289;  Wmianu  v.  Nof^hem  Pbe.  B,  Co. 
8  Dak.  168;  Donep  t.  I^iUip$.  49  Wis.  688, 
599;  Mam  v.  NorAem  Pae.  R.  (h.  8  Dak.  SSO, 
Sit,  138  U.  S.  710.  81  L.  ed.  898;  Smtert  v. 
^ortAtrn  Pae.  R.  Oo.  8  Oak.  88, 66, 60, 118  U. 
S.  Mi,  99  L.  ed.  755. 

Tbe  testimony  aa  to  exelamationa  of  pain 
mi  adminible. 

Matiam  r.  Ntte  York  Cent.  &  Cb.  85  N.  T. 
487:  Perkin*  r.  Concord  R.  Oo.  U  N.  H.  923; 
Bnutan  db  T.  C.  R.  Co.  t.  SAafer,  64  Tex.  841,- 
e  Am.  &  Eng.  R  R  Cas.  431:  Clewlang,  V.  C. 
AI.R.O0.  T.  KeviOX,  1  West.  Rep.  890,  104 
iBd.  364:  Yeatman  ffart,  6  Humph.  876; 
B^Ma  T.  BatM,  26  Ala.  650;  Sent  v.  Lincoln, 
39  Vt.  593;  State  Oediekfi,  48  N.  J.  L,  «•. 
8eeiMC«to  touinOU  AN.  R.Oo.-WiBrieBiS.f^\ 
S8  Am.  ft  Eng.  R.  R  Cas.  608. 

A  rale  must  he  proinu^;M6d  tn  good  faith 
aad  muit  be  practicable. 

Penntfihania  Oo.  r.  mttemb,  9  Weat.  Bep^ 
8!3,  111  lad.  8(% 

PromptoeM  and  edext^  bk  the  discfaaqn  of - 
bis  dnty  to  expected  knd  rtfqntred  of  a  ntdtek- 
■Mo.aud  It  i*  genenlly  field  that  be  baa  a  rigbt 
to  aasutDe  thalUie  nuuterbastapi^ledaafeoan 
and  coupling  appUancea. 

Oecdrieh  t.  Terk  0«tU.  AH.B.B.  Oo. 
8  L.  R.  A.  760, 116  If.  T.  898. 41  Am.  &  Eng. 
&  R  Oai.  950;  King  v.  QUo  A  X.  B.  Oo.  » 
Bn.  378,  8  Am.  A  Bog.  RR.  0aa.U8. 

The  rale  am:  *'Coapllog  Iw  hand  la  Mriet 
ly  nrohibila^  Uio  for  gdd&ig  the  link,  a 
tUck  or  pin." 

The  testimony  showed  wHhoot  contradiction 
that  a  atick  oouid  not  be  n*«d  in  setrlog  a  plo. 
nd  that  era  wliere  a  stick  Is  nsed  hi  gniaing 
the  Hok  that  it  is  ncccwnry  for  tbe  braheman 
ta  ^  bttween  tlie  ends  m  tba  can.  The  oo- 
leaiible  objeet  of  the  rule  is  to  san  tbe  hands 
of  tbe  men  from  being  caught  between  tbe 
draw-bars,  and  Where  as  to  tbfs  oase  the  inlnry 
iMaUs  from  the  man's  body  being  caught  be- 
tween the  cars  tbe  role  Is  ImmaterlaL 

Beti  w.  Bmrtingion,  C.  B.  A  Jf.  R.  a>.  78 
lMra,tT8. 

A|bId,  tbe  Toto  WBB  nercr  olMerrad  In  tbe 
Tvd  and  Us  constant  Tiolatimi  most  hare  been 
KDovn  to  defeodaoL  Unduraodi  dramulan- 
m  lilence  gives  consent. 
^Sfutv.  OeorglmP»e.  R.  Of.  (aa.)44Am.& 
R  R  Om.  858;  Tbomp.  Neg.  p.  989. 

Can  mnst  be  taken  to  noto  the  dlatlnotioo 
M*«B  a  tIos  oomoKm  to  *  whole  olasB  of 
ttn,  wUh  which  tbe  braheman  may  be  rap- 
PMediobo  ftaBllIar,«iid  «  tIm  pecbUar  tea 


parttcoUr  car,  such  as  k  defective  d^w-faar.  Of 
which  the  brakeman  may  bftire  bad  no  koowl- 
edge. 

Where  the  coupling  apparatus  of  a  ^rtkndar- 
car  W  too  abort  toe  coinpany  is  liable. 

Toledo,  W.AW.B.  Co.  v.  Frederick*,  71  HI. 
284;  Qrunl^T.  JUinate  Gent.  B.  Oo.  39  Iowa. 
14;  OrvtdtfiOd  v.  Bichmond  A  D.  R.  Oo.  78  K 
C.  800;  MitKuH  Pae.  B.  Oo.  v.  Oamredth,  60 
Tex.586. 

Tbe  doty  of  Inspection  applies  to  foreign  can 
as  well  as  to  thoee  owned  by  tho  mikoad  com-' 
pauy  and  tbe  use  of  aodr  can  wUb  defeotivB 
coui^ing  apparatus  is  negHKcnoe. 

SbeMrm.  &  Redf.  Neg.  >&  186;  OotUieb  T. 
New  York,  £.  E.  A  W.  R.  Oo.l  Cent  Rep^ 
798.  108  N.  Y.  468;  ffNea  t.  3t.  Louie,  2.  M, 
A8.R.  Co;  8  Fed.  Rep.  887;  mm  v.  Minneap- 
oUeASt.L.  R.  Oo,  80  Minn.  218,  11  Am.  & 
Eng.  R  R  Cas.  198:  OoodHdi  v.  Nete  York 
Gent.  A  ff.  R.  B.  Cb.  5  L.  R  A.  760, 116  N.  Y. 
898,  41  Am.  &  Bug.  R.  R  Ces.  259;  Bomar  v. 
LouiwilU,  N.  A  8.  R.  Oo.  m  La.  Ann.  968; 
Mietouri  Am.  R.  Oo.  v.  Barber,  44  .Kan.  613. 
44  Am.  &  Eng.  R  R  Cas.  538. 

It  was  the  duty  of  the  defmdaot  to  diteovnr 
sod  reme(4y  the  defeet  in  the  cat. 

EeH>eH  v.  Nortkern  Ptu.  R.  Ob.  116  U.  8. 
664,  39  L.  «d.  760. 

Bennett  was  net  (atnillar  wttb  engine  89.  It 
had  .only  been  In  use  by  bin  part  of  two  days. 
He  was  used  to  the  switch  engines  with  round 
comers.  It  is  negligence  to  tue  for  freight 
trains  an  engine  with  a  goose-neck  eqaipiueo* 
for  psssenger  Service. 

Gaiceeton.  B.  A  8.  A.  R.  Go.  v.  Ourrett,  78 
Tex.  363;  Bungerfiird  v.  Okieago,  M;  A  tP.  P. 
A.  Cb.  41  Minn.  444, 41  Am.  ftEng.  R.  R  Caa. 
309.  '  . 

Whetbortbeiueof  an  engine  fwswitcMDg 
with  a  draw-bar  so  low  that  it  would  pass  un^ 
der  the  draw-bar  on  a  ear  is  negligence  or  not 
la  ft  question  for  Ibe  jury. 

LaieleeeT.  OommcctieutBieerB.  Go.  186BlaBa. 
1, 18  Am.  A.  Eng.  B.  R  CM:  98L : 

CovliMb  Oh.  J.,  ^tvered  tlw  opinion  of 
the  coiuti 

The  clremnstances  under  which  plaintiff 
was  injured  we  think  warranted  the  Jury  Id 
finding  that  the  defeudant's  negligenee  was 
one  of  the  proximate  causes  of  the  damsge 
which  tbe  plaintiff  suffered.  Hb  was  an 
employ^  of  the  defbudant;  acting  as  switch- 
man.' Tbe  first  important  fact  In  the  history 
of  tbe  accident  was  tbe  atepping  of  tu 
plaintiff  upon  tbe  font-board  of  h  awitett* 
engine  to  ride  down  opon  it  to  a  flat*car 
standing  upon  a  curved  switch,  for  the  pur- 
pose  of  aiding  in  coupling  the  engine  to 
the  ear  In  order  to  transfer  it  to  another 
track.  The  car  did  not  belong  to  defendant, 
but  was  owned  by  the  Unloa  Tank>Lina 
Oompuiy.  Thia  fact  la  of  no  moment,  bow-. 
ever,  as  the  deftaidwit  was  bound  to  inspeot 
thit  foreign  oar  tbe  aame  as  one  of  its  own 
cars.  Goodrich  r.  Neu  York  Ctmt.  AH.  B.  B. 
Oo.  6  L.  R  A.  780.  116  N.  Y.  898;  Gottm 
r.  Neie  York.  L.  B.  AW.  B.  Co.  100  N.  T. 
488, 1  Cent.  Rep.  788;  IntenuOional  A  &.  N. 
n.  Oo.  ▼.  Kemaa^  78  Tex.  694.  9  L.  R  A. 
708;  Bomarr,  £cwMMa.Jr.  <8  A  A  Cb.  « 
U.  Ann.  968;  Ajr  r.  mMuofotte  A  St.  L. 
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a.  €b.  80  Mlnti.  981 ;  0'JVm'{  t.  St.  louit,  I. 
X.  A  S.  It.  Oo.  d  .Fed.  Rep.  887;  Mim»»n 
Pne.  R.  Co.v.  Baiier,  44  Kan.  613,  44  Am. 
A  Eng.  K.  R.  Cob.  588 ;  Qvtriagfi  v.  Mimmri 
roe.  R.Co.  U  Ho. 468. 18  West.  Rep.  »44. 

K  vas  defeodant's  dutjr  to  make  this  Id- 
Bpectlon  before  IncorptoratlDe  the  car  into  one 
of  its  traim.  More  tliao  sumclent  time  had 
elapsed  since  receiving  the  uar  to  enable  it 
to  perform  this  duty,  as  the  accident  oc" 
curred  In  Jamestown,  in  this  State,  a  consid- 
erable distance  beyond  the  point  where  the 
car  must  have  first  come  into  its  possession. 
It  had  been  long  enough  in  its  custody  to  be 
carried  to  its  destiDation  and  unloaded,  as 
It  was  standing  empty  upon  the  switch  at 
the  time  plaintiff  was  Injured.    There  is  do 

Sroof  that  the  car  was  ever  inspected.  The 
efect  was  of  such  a  nature  that  the  exercise 
of  reasonable  care  in  mafcinx  an  inspection 
must  have  disclosed  the  detect.  Therefore, 
whether  the  car  was  or  was  not  inspected, 
there  was  sufflclent  to  justify  a  verdict  that 
the  defendant  had  been  careless  in  the  dis- 
charge of  its  duty  to  use  ret^nable  care  to 
furnish  Its  employes  with  safe  appliances  of 
every  kind,  and  keep  thnn  in  safe  condition. 
Northtm  Pae.  R.  Go.  v.  Berbtrrt,  116  U.  8. 
648.  39  L.  ed.  75S.  This  is  one  of  the 
master's  duties,  and  the  servant  upon  whom 
tlie  master  devolves  its  perfonnanoe  repre- 
sents the  master  in  that  respect,  and  is  ooiE;  in 
the  discliarge  thereof  a  fellow  servant  of  the 
employ^  injured.  ^Northern.  Pae.  R.  Co.  v. 
Herbert,  Jnternational  A  Q.  S.  R.  Co.  v. 
K«man,  and  .Fby  v.  JHnneapeU*  A  St.  L.  R. 
Oo.  aupra;  Goadm  v.  X^muri  Pae.  R.  Co.  19 
Mo  567 ;  Btuhbu  v.  JVw  Yt^k,  L.  E.  A  W. 
R.  Go.  107  N.  Y.  874,  10  Cent.  Rep.  238; 

N&rthern  Pae.  R.  Go.  (N.  Dak.)  48  N. 
W.  Rep.  222. 

When  plaintiff  stepped  upon.the  foot-tMMtrd 
of  the  engine,  it  appears  to  have  Iwen  a 
short  distanoe  Inmi'uie  car,  and  was  backing 
down  towards  it  slowly.  Plaintiff  stood 
upon  that  portion  of  the  foot-board  which 
vas  ott  tlie  afaott  side'  of  the  curve  of'tlie 
switch.  On  the  other  side,  standing  also  on 
Uie  foot  board,  was  the  foreman  of  the 
switching;  craw.  He  guided  tlie  link  into 
the  opening,  while  plaintiff  reached  over  to 
tlie  flat-car  to  pick  up  a  pin  lying  there, 
for  the  purpose  of  using  this  pin  to  complete 
the  coupling.  While  in  this  position  he  was 
squeeKad .  between  tlm  looomotive  snd  the 
car,  and  injured,  because,  as  the  evidence 
demonstrated,  there  waft  too  little  space  be- 
tween them,  ofring  to  the  undue  ^lortness 
oi  the  dratw-lwrs  lK>th  of  the  car  and  of  the 
engine.  He.  rests  bis  right  to  indemnity 
upon  this  conduct  of  defendant  in  permit- 
ting a  car  with  so  short  a  draw-bar  to  be 
placed  upon  its  track  for  use.  and  in  aug- 
menting ttie  danger  by  bringing  it  into  oud- 
nection  witli  an  engine  whose  ^^w-bar  was 
likewise,  as  appeani  from  some  pf  the  evi- 
dence, much  shorter  tlian  the  draw-bars  in 
ordinary  use.  Each  these  draw-bats  was, 
according  to  some  of  the  evidence,  eo  much 
sliortcr  'tlian  those  in  oommoD  use  that  we 
are  itttlined  to  the  view  that  the  jury  were 
jURtifiefl  in  holding  the' defendant  negligent 
on  this  acooiut.  Mr  can  it  be  said  that  tho 
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risk  abtending  the  use  of  such  short  draw- 
bars— particularly  their  use  in  connection 
with  each  other — was  one  of  the  ordinary 
risks  of  the  empiovmeat,  in  the  usual  sense 
of  that  phrase.  The  evidence  discloses  that 
tliey  were  so  short  that  when  Uieirendc  came 
together  there  was  only  alieut  ten  Inches  be- 
tween the  end  of  tlie  car  and  of  the  locomo- 
tive, whereas  the  usual  space,  according  to 
tlw  evidence,  is  from  about  twenty-four  to 
thirty  laches.  To  so  diminish  this  usual 
standing  room  that  an  employ^  is  almost 
sure  to  be  caught  when  in  the  discharee  of 
his  duty  between  a  heavy  standing  car  and 
an  engine  whose  momentum,  because  of  its 
weight,  is  tremendous,  however  slow  its 
speed.  Would  seem  to  tw  some  evidence  of 
negligence.  If  the  spaoe  is  too  narrow  for 
the  body,  serious  injury  is  almost  inevitable 
in  case  the  servant  is  caught  There  is  re- 
spectable authority  fai  tiie  proposition  that 
these  facts  warrant  a  finding  of  negligence. 
ToUdo,  W.  A  W.  R.  Co.  v.  l<\edei-ick$.  71  111. 
394  i  Qre«nleaf  v.  lOinaia  Cent.  R.  Co.  29 
Iowa,  14 ;  Baair  v.  Chicago  &  N.  W.  R.  Co. 
4ft  Iowa,  662 ;  CruteAJield  v.  Eidimmd  A  D. 
R.  Co.  78  N.  C.  800 ;  MimuH  Ptu.  R.  Co. 
V.  CaMbref^,  66  Tex.  526. 

Assuming  that  the  jury  were  justified  in 
finding  the  defendant  guilty  of  negligence, 
it  remains  to  be  considered  whether  tne  plain- 
tiff was  not  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  question  arises  not 
under  ordinary  ctrcurastanoes.  The  defend- 
ant appears  expressly  to  have  imposed  upon 
plaintiff  dutica  in  addition  to  those  wlijcii 
the  law  would  imply  from  an  ordinary  coo- 
tract  of  employment  of  »  swiicliman.  At, 
the  time  the  plaintiff  entered  Into  Uk  servico 
of  the  defendant,  the  latter  presented  to 
plaintiff  for  si^ature  c^tsin  regulatioiis. 
and  plaintiff,  in  answer  to  the  questioa 
printed  thereon,  "libtve  you  read  and  do  you. 
understand  the  following  extfnct  from  tho 
book'of  rules  of  ttte  Northern  Pacific  Rail- 
road Company?"  replied  In.  bis  own  hand- 
writing :  **  I  have  read  and  understand  titem. " 
So  far  as  they,  are  bbra  material,,  tiieso  rules 
are  as  follows:  "Qreat.  care  must  l^e  expr- 
cised  by  all  pecsons  .wban  coupling  cars. 
Inasmuch  as  the  coupling  appamtus  of  cars 
and  enginee  cannot  .be  uniumn  in  style, 
size,  or  strength,  and  Is  liable  to  be  broken, 
and  as  from  various  causes  it  is  dangerous  to 
expose  iKtween  the  same  the '  Imnds,  arms, 
or  persons  of  those  engaged  tn  coupling,  all 
employes  are  eajoined  belore  coupling  cars 
or  eDgines  to  examine  so  .  as -to  know  the 
kind  and  condittoa  of  the  draw- b^ada,  draw- 
bars,  links,  and  coupling  apparatus,  and  m« 
prohibited  from  placing  in  the  tfain  any  car 
with  a  defective  coupling  until  they  have 
first  reported  its  defective  condition  to  tho 
yard-master  or  conduetiv.  Sufficient  time  is 
allowed,  and  may 'be  taken -by  employes,  in 
all  catm  to  make  the  examination  required." 
Our  first  concern  is  to  ascertain  the  true 
scope  of  this  regulation.  It  will  hardly  be 
claiBod  that  it  was  the  purpose  of  defendant 
to  impose  upon  the  plaintiff  all  the  duties 
of  a  car  inspector,  so  far  as  the  proper  dis- 
charge of  such  duties  wflre  esaential  to  the 
protcaiou  of  the  plaintiff.   Buob  an  Interpra- 
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tatwB  would  la  effect  exempt^  .ibe  defepdant 
from  lUbUtty  for  iti  own  mgligenoe,  bowr 
erer  gross.  Tbe  aamo  facta  WEleti  would 
cooTict  tbe  defendant  of  carelewneas  wwld, 
under  eucb  a  view  of  tbe  rule,  likewise  coq- 
Tict  tbe  plaintiff  of  cootTibutory  neglicence 
in  every  instAnce.  Tbe  employer  would  tbus 
save  itself  from  liability,  althougb  negliirent 
in  tbe  disdiarge -ot  tbe  duties  of  .a  master. 
It  ia  Ml  elementary  rule  of  eonatruction  that 
the  ooutte  shrink  from  so  iiitenvetijig  the 
laneuage  employed  by  aeommop  earner  as 
to  exempt  it  from  the  oonsequencee  of  its 
own  negligence.  No  such  interpretation 
will  be  adopted,  unleu  by  the  use  of  the 
word  "negligence, "or  by  other, explicit  lan- 
guage, the  court  is  driven  to  such  view. 
Then  the  provisiiMi  so  exempting  from  neg- 
ligence is  often  stnidE  down  as  oppdsed.  to 
public  polity.  (Whether  the  doctrune  relates 
to  an  onployfi  as  well  as  to  the  public  it  is 
not  necrasary  to  decide.)  It  would  be  un- 
reasonable to  give  the  rule  this  construction. 
It  would  not  be  practicable  tor  one  employed 
in  ooapling  caa  to  derote  the.  same  BotMuit 
of  lime  to  and  exensise  the  sane  degne  of' 
care  in  the  inspection  of  the  aj^ratus  em- 
pl<^ed  in  the  coupling  of  cars,  and  of  such 
paru  of  thecar  as  are  immediately  oonnected 
therewith,  as  a  car  Inspector  mutt.  To  ex- 
empt tiie  Company  from.liabiUl>y,  something 
more  than  a  snmt  exaaaiM^on  must  be  made 
by  tbe  car  inspector.  Tliere  may  be  obscare 
defecte  which  the  exercise  of  doe  care  renders 
it  imperative  he  Sbonld  disoover,  and  for  bis 
failure  to  discover  and  remedy  wbich  tbe 
('■otnpaoy  would  be  responsible ;  and  yet  for 
tlie  master  to  insist  that  a  trainman  or  a 
iwitchman  should  be  held  to  tbe  obligation 
of  making  such  an  investigation  as  would 
result  io  their  disclosure  would  seriously 
cripple  the  power  of  the  Company  to  handle 
ana  ship  the  freight  intrusted  to  it.  It 
would  be  an  unreasonable  and  impracticable 
reqairement  that  all  the  dangers  to  an  em- 
ploys wbich  a  proper  car  inspection  should 
bring  to  light  should  be  discovered  every 
time  two  cars  are  coupled  tegether,  ot  one 
ear  is  coupled  to  a  locomotive.  It  would  be 
exacting  of  the  trainman  or  the  switchman 
more  onerous  duties  than  those  impoeed  upon 
the  expert  car  inspector.  Tbe  company 
would  require  the  less  expert  servant  to  dis- 
cover at  his  peril  a  defect  which  the  more 
expert  empU^  bad  failed  to  detect.  With 
lens  skill  in  soch  matters,  und  less  time  to 
investigate,  it  would  be,  a  gross  wrong  to 
allow  the  master  to  dictate  to  his  servant  the 
amdition  that  he  would  have  no  redress  for 
injury  occasioned  by  the  master's  carelessness 
hecanae  be,  tbe  servant,  bad  not  complied 
with  m  regulation  wUtA  it  would  be  impos- 
sible tor  nim  to  observe.  But  It  is  within 
the  domain  of  possibility  for  tbe  employ^ 
to  obey  this  rule,  when  reasonably  construed. 
There  are  detBcta  which  will  appear  when 
extra  care  ia  used.  We  think  tbe  reasonable 
coBstmction  of  this  rule  is  that  more  than 
ordinary  care  must  be  exerdsed  by  the  em- 
ploye ;  that  he  may  not  rely  Implicitly  upon 
tbe  unifmndisfdurgeby  tbe  master,  through 
his  servants,  <rf  tlie  duty  of  using  ordinary 
care  la  fnmialiing  piofvr  and  safe  appliances 
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and  wfchinery,  and  in  keeplUtg  tbein  m  re- 
pair, and  thafc  he  must  in  some' mea^ivro  be 
on  his  guard  against  injury  from  tbe  oc- 
casional negligence  of.  tbose  wbo  are  charged 
with  tbe  performance  of  the  master's  dutieft 
to  bis  employes.  No  matter  what  degree  of 
care  is  exorcised  in  the  selection  of  tlie  serv- 
ants by  whom  these  master's  duties  are  to 
be  discharged,  negligence  .will  somiitimes 
characterize  tbeir  oonduct.  .  Said  the  court 
in  ^ith.v.  PoitcT,  46  Mlcb.  238:  "When 
a  brekemau  bandies  any  car,  be  knows  that 
there  is,  at  least  a  possibilil^  that  be  may  be 
injured  unless  be  examines  it  carefully.  It 
may  not  always  be  legal  negligence  in  him. 
to  rely  with  some  assurance  en  tbe  accuracy 
of  tbe  persons  who  should  liave  examined  it 
before  it  comes  to  bim.  But  he  is  botmd  to 
know  that  omissions  of.  eupb  care  are  possible, 
and  are  dangerous  if  they  occur.  And  he  Is 
also  bound  to  know,  as  all  men  kpow,  that 
it  is  impossible  for  employes  to  completely 
guard  against  it." 

It  would  be  contrary  to  sound  policy  to 
suffer  tbe  master  to  exonerate  himself  from 
liability  in  all  caoes,  even  by  agreement 
with  the  servant.  But  there  are  defects  re- 
sulting from  the  careless  performance  of  the 
master's  duties,  so  patent  that  it  is  vi»-y 
reasonable  for  the  master  to  charge  an  em- 
plcryd  with  the  duty  of  discovering  such  de- 
fects at  his  peril.  Even  in  tbe  absence  of 
any  regulation,  the  servant  is  often  held  ac- 
countable for  bis  failure  to  guard  against 
such  defects.  In  this  case  tbe  regulation  but 
augmented  this  .obligatioo.  It  called  the 
set-vant's  attentloo  to  tbe  fact  that  the  very 
difficulty  wbich  occasioned  tbe  injury  some- 
times existed.  It  notified  bim  that  the 
coupling  apparatus  of  cars  and  eneines  were 
not  uniform  in  size :  this  embraces  differences 
in  l«Bgth.  It  apprised  him  of  tbe  dangers 
of  tlie  work  ;  enjoined  upon  bim  the  duty  of 
examining  so  as  to  know  the  kind  and  con- 
dition of  tbe  draw-heads,  draw-bars,  links, 
and  coupling  apparatus;  prohibited  him  from 
placing  in  me  train  any  car  with  a  defective 
coupling;  and,  that  the  rule  might  be  faitfa- 
folly  obeyed  by  the  servant,  it  explicitly 
granted  to  bim  ample  time  to  observe  its 
behests.  The  language  is  unmistakable: 
"  Sufficient  time  is  allowed,  and  may  be  taken 
by  employ^  in  all  cases,  to  make  tbe  exam- 
ination required. "  It  was  insisted  at  tbe  bar 
of  this  court  that  this  rule  was  not  ordained 
in  good  faith ;  that  it  was  never  expected 
that  an  employ^  would  observe  It ;  and  that 
any  servant  who  todc  sufficient  time  to  follow 
and  obey  its  requirements  must  inevitably 
look  for  discharge. 

On  .what  principle  this  court  is  asked  to 
attribute  a  Machiavellian  policy  to  the  de- 
fendant, we  are  at  a  loss  to  determine ;  and, 
should  we  find  that  only  grasping  self-inter- 
est without  one  touch  of  humanity  was  tbe 
motive  for  this  rule,  still  we  must  adjudge 
that  its  grant  of  sufficient  time  to  make  tbe 
examination  enjoined  was  written  in  good 
faith,  when  tbe  rule  receives,  as  we  believe 
it  was  tbe  purpose  of  the  defendant  that  it 
abould  receive,  a  reasonable  construction. 
In  tbe  light  of  such  an  interpretation  of  it. 
It  is  obvMus  that  the  use  of  this  time  by  tbe 
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lerrftnt  wtU  not. seriously  discommode  the 
master  or  delay  the  Bhipmeot  of  its  freicbt. 
Aod.  on  the  other  hand,  the  master  has  a  deep 
Interest  In  the  safety  of  the  servant;  for,  no 
matter  bow  perfect  the  former's  defense  to  a 
claim  for  damage,  the  making  of  that  de- 
fense is  always  attended  with  expense.  Un- 
adulterated selfishness  wonld  prompt  the 
adoption  of  a  regulation,  tbe  observance  of 
which  would  save  such  expense,  while  not 
materially  reducing  the  servant's  efficiency 
or  affecting  the  volume  of  worli  he  can  per- 
form. It  13  without  force  to  assert  that  the 
master  would  discharge  an  employ^  who 
would  take  the  necessarr  time  to  make  the 
required  examination.  Should  he  discharge 
the  servant  before  his  term  of  employment 
had  iexpired,  for  no  other  reason,  the  law 
would  give  the  servant  redress;  and,  if  no 
time  of  emDioyttient  is  prmcribed,  it  is  the 
roaster's  legal  right,  as  it  is  the  legal  right 
of  the  employ^  to  terminate  the  relation  at 
any  time,  without  any  excuse  at  all,  or  for 
any  reason,  however  unjustifiable  In  ethics. 
We  would  nut,  however,  be  understood  as 
asserting  that  the  master  could  insist  upon  a 
rule  when  the  master's  conduct  in  the  dis- 
charge  of  its  employes,  or  !q  any  other  man- 
ner. Indicated  a  purpose  not  to  accord  to  the 
latter  the  necessary  time  without  which  the 
master's  command  to  the  exercise  of  a  higher 
degree  of  care  could  not  be  obeyed.  Its  ac- 
tions must  not  belie  Its  words.  This  record 
discloses  no  such  condition  of  affairs. 
Neither  the  plaintiff  nor  any  other  employ^ 
of  the  defendant  has  been  discharged,  or 
threatened  with  discharge,  because  he  sought 
in  good  faith  to  comply  with  this  regulation, 
and  took  the  necessary  time  for  that  purpose. 
Nor  are  we  confronted  with  the  difficult 
question  as  to  the  rights  of  the  plaintiff,  had 
someone  in  superior  authority  commanded  a 
disregard  of  tlie  rule ;  neither  was  the  press 
of  business  such  that  a  full  observance  of  its 
behests  was  not  practicable.  There  was  no 
exigency.  The  plaintiff,  witii  the  defects  In 
full  view,— one  immediately  beneath  his 

faze,  and  one  before  his  eyes  only  a  short 
■stance  away,— moved  slowly  towards  his 
fate,  oblivious  of  danger,  because,  as  is  con- 
ceded, he  took  no  precautions  to  discover  an 
open  peril.  He  seeks  to  excuse  his  omission 
to  examine  the  length  of  the  draw-bar  by 
his  statement,  upon  which  the  verdict  of  the 
Jury  has  set  the  seal  of  truth,  that  he  was 
engaged  in  looking  for  a  pin  with  which  to 
make  the  coupling.  The  pin  could  have  been 
found  as  well  after  he  had  observed  the  de- 
fendant's rule,  that  he  must  examine  to  aa- 
certain  whether  there  was  any  danger  from 
Uie  size  of  the  draw-bars  of  the  engine  and 
of  the  car.  The'  sante  argument  would  ex- 
onrate  him  from  blame  had  the  coupling 
apparatus  and  the  dead-woods  been  entirely 
wantfn?.  He  testified  that  he  knew  Rvery 
road  b^  different  Cars,  with  different  length 
draw-heads;  that  prior  to  the  accident  he 
did  not  notice  the  length  of  the  draw-heads 
of  the  car  and  of  the  engine ;  that;  if  he  had 
known  of  the  undue  shortness  of  these  draw- 
heads,  he  eould  have  escaped  iDlury,  as  there 
was  plenty  of  time  for  him  to  have  stepped 
down  and  out  from  the  end  ot  the  foot-bcurd 
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upon  the  ground,  so  as  to  clear  himself  from 
tiie  flat-ear  betan  he  was  hurt ;  and  that  b« 
knew  that,  tf  two  cars  met  upon  a  curve, 
the  distance  between  them  would  be  shorter 
on  the  inside  than  on  the  outside  of  the 
curve.  It  is  clear  that  plaintiff  made  no 
effort  to  obey  the  rule  requiring  bim  to  make 
an  examination  of  the  coupling  apparatus. 
He  does  not  pretend  to  have  obeyed  It.  He 
disavows  anv  sueh  obedience.  That  an  ob- 
servance of  Its  requests,  giving  it  a  reason* 
able  interpretation,  would  have  saved  him 
from  Injury,  cannot  admit  of  doubt.  The 
defects  were  patent;  the  difference  between 
the  combined  lengths  of  these  draw-bars  and 
the  combined  lengths  of  tboss  in  ordinary- 
use  waa  fourteen  to  twen^  inches.  The 
ratio  was  about  ten  to  thirty.  One  was  di- 
rectly beneath  his  gaze;  theoUier  was  almost 
directly  before  his  eves.  There  was  time  for 
inspection  while  the  engine  was  moving 
slowly  backwards.  Further  time  might  bavo 
been  taken,  If  necessary,  under  m«  rule. 
To  fail  to  discover,  under  these  clroum- 
stances,  that  these  draw-bars  were  only  about 
one-'third  the  usual  length,  must  be  negli- 
gence, particularly  in  view  of  the  express 
warning  contained  In  the  rule,  the  injunction 
to  examine  so  as  to  know  the  kind  and  con- 
dition of  the  coupling  apparatos,  and  the 
granting  of  sufflclMit  time  for  that  purpose. 
When  warned  of  the  danger  generally,  and 
afforded  time  to  pause  and  examine  whether 
it  existed  In  the  particular  case,  the  servant 
may  not,  with  thoughtless  imprudence,  rush 
headlong  upon  pcrfl  at  the  expense  of  his 
master. 

Said  the  court  In  Karrer  v.  Detroit,  O.  H. 
A  M.  R.  Uo.  7«  Mich.  400,  after  mioting  a 
regulatim  of  the  defendant  very  similar  to 
the  one  In  the  case  at  bar :  "It  was  plain- 
tiff's duty  to  examine  into  t^e  coupling  ar- 
rangements of  both  cars  before  be  attempted 
to  couple  them,  and  as  they  were  only  a  rod 
apart  at  most  hefora  he  started  the  train 
back,  and  as  be  san  the  defect  wiis  vistblo 
at  once  to  anyone  rooking,  me  or  two  sec- 
onds would  have  furnished  all  the  timo 
needed  to  satisfv  himself  had  he  been  acting 
under  anyone  else's  orders;  but,  as  he  had 
personal  direction  of  the  engineer's  move- 
ments ami  coald  move  when  he  pleased,  the 
case,  as  he  presents  it,  was  an  aggravated 
one,  of  the  grossest  carelessness,  for  which 
he,  and  no  one  else,  was  responsible." 
-  Said  the  court  in  Damusott  v.  Ohemp$ah« 
A  0.  R.  ,Va.  888:   "At  all  events, 

the  evidence  shows  that  the  dannerous  condi- 
tion of  the  coupling  was  obvious,  and  that 
the  plaintiff,  in  violation  of  the  rules  of  l\t» 
company,  voluntarily  put  himself  in  a  posi- 
tion of  danger, '  In  odnsequence  of  which  lie 
was  injured.  '  Under  tliese  clvcmnstanCea.  Id 
the  eye  of  the  law.  he  was  the  author  Of  fats 
own  misfortune :  that  is  to  aay  his  negli- 
gence, or  what  is  the  same  thing,  his  failure 
to  use  reasonable  and  ptoper  care  and  caution 
was  the  proximate  cause  of  the  injury  oom- 
plained  of.  The  action  ts  not  therefore 
maintainable." 

In  Michigan  Oent.  B.  Oo.  v.  SmUkton,  45 
Mich.  SIS,  ttwre  was  no  rule  giving  wimi< 
ing,  enjoining  enminattom  and  aocordlog 


Digitized  by 


1881. 


BBUwrr  t.  NovraBBN  FAOmo  &  Ca 


•ofBcient  time  for  that  purpose ;  and  yet  It 
wu  beld  fatal  to  recovery  toat  the  plaintiff, 
t  braksDUD,  bad  failed  to  notice  that  there 
were  double  dead-woods  on  the  can  be  was 
coupling,  instead  ot  a  single  dead-wood  on 
each,  it  being  contended  that  It  was  negli- 
feasx  for  the  defendant  to  receive  and  traos- 
Dort  cars  equipped  with  double  dead-woods. 
Said  Judge  Coofey :  "  If,  thereftue,  a  switch- 
nun  were  to  declare  that  he  had  attempted 
to  couple  the  double  dead-woods  without 
noticing  how  they  differed  from  the  oars  of 
defeoftant,  the  conclusion  would  be  IneTitable 
that  lie  bad  gone  heedlessly  in  the  perfonn- 
anoe  of  a  duty  requiring  great  care,  and  that 
be  had  not  allowed  his  eyes  to  Inform  him 
wbat  wss  before  him.  .  .  .  The  best  no- 
tice ia  that  which  a  man  must  of  necessity 
Re,  and  which  cannot  confuse  or  ml^ead 
him.  He  needs  no  printed  placard  to  an- 
oooBoe  a  precipice  when  lie  studs  before  ik  " 

In  a  similar  case,  Miliauag  v.  MiMffom 
Cm.  S.  Co.,  SI  Mich.  258,  iS»  court  said: 
"In  this  case  the  danger  oonslsted  In  the 
brafceroan  being  caught  between  the  two 
drad-woods  as  they  came  together.  The 
dead-woods  were  In  plain  sight.  They  were 
Rally  the  most  prominent  object*  on  the  end 
of  tSae  csTB.  The  plaintiff  bad  a  full  oppor- 
tunity of  examining  the  one  by  which  he 
stood  some  moments  before  the  cars  came  to- 
gether. Its  size,  shape,  and  the  location  of 
tbe  draw>bar  were  before  him.  He  bad  (mty 
to  look  at  it  to  be  informed  of  any  peril  sur- 
RHiDding  it.  The  moTing  car,  at  a  distance 
of  twenty  feet,  with  itsdeed-woodand  draw- 
bar in  plain  view,  slowly  approached  the 
ooe  where  tbe  plaintiff  was  standing.  Zt 
does  not  api>ear  that  there  was  any  hurry 
about  tbe  business.  How  could  the  plsiotiff 
have  been  better  warned?  Certainly  he 
knew  the  car  was  coming,  and  could  see  the 
dead-woods  and  draw-bar  thereon  as  well  as 
if  he  had  made  tbe  coopling  a  thoraa&d 
limes  before.  He  could  not  fall  to  see  it.  if 
he  looked  at  all."  See  also  Kriieyy,  Wi»- 
toiuin  Gent.  B.  Co.  (Wis.)  21  Am.  &  Eng. 
R.  Cas.  633 ;  ToUdi>,  W.  <£  W.  R.  Co.  T. 
Blaek.  88  111.  112;  Bretoer  v.  Flitit  <fe  P.  M. 
£.  Cb.  M  Mich.  620;  St.  Ltmts,  I.  M.  8. 
B.  Of.  T.  Riee,  SI  Ark.  467,  4  L.  B.  A.  173. 

In  several  of  the  cases  referred  to,  the 
master  had  not,  as  in  the  case  at  bar,  imposed 
npon  tbe  servant  the  duty  of  extra  care,  nor 
tod  he  expressly  granted  to  him  sufficient 
time  to  enable  him  to  examine  the  coupling 
apparatus  before  maklns  tbe  coupling.  It 
must  fmther  he  temembered  that  plaintiff 
wss  on  tbe  short  side  of  tbe  switch.  He 
testified  that  he  knew  that  the  distance  would 
be  shorter  on  the  inside  than  on  the  outside 
of  tbe  curve.  But  he  seems  to  have  paid  no 
attention  to  this  obvious  law.  Being  upqn 
(be  shorter  side,  it  was  all  the  more  import- 
ant fcM-  him  to  ascertain  whether  tliere  would 
be  sufHcieut  room  between  the  car  and  the 
engine  for  blm  to  stand  with  safety  on  the 
foot-bond  in  making  tiie  coupling.  It  does 
sot  weaa  to  be  strennonsly  Insisted  that  a 
charge  of  negligence  can  be  predicated  upon 
tbe  carve  of  the  switch.  There  is  no  evi- 
dence of  the  degree  of  the  curve,  and  there 
li  eminent  anth^ity  for  tbe  proposition  that, 
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unless  the  curve  is  abnormally  sharp,  tli» 
courts  will  not  regard  it  as  evidence  of  care- 
lessness. TutUe  V.  J?etroit,  G.  H.  A  M.  R. 
Co.  123  U.  S.  189,  80  L.  ed.  1114.  Tbe  Ian- 
guage  of  the  court  in  this  case,  both  on  this 
point  and  on  tbe  furtJier  point  of  contribu- 
tory negligence,  because  tbe  injured  servant 
stood  upon  tbe  inside  of  t3ie  curve  in  making 
tbeooupUng,  Is  very  applicable  here:  "The 
perils  in  Uud  present  case  arising  from  tbe 
sharpness  of  the  curve  were  seen  and  known. 
Thev  were  not  like  tbe  defects  of  unsafe 
macnioery  which  the  emplo^r  has  neglected 
to  repair,  and  which  bis  emplovfis  have  ress(Hk 
to  suppoiw  Is  In  proper  working  condition. 
EveryUiiog  was  open  and  visible,  and  the  de- 
ceased badonly  to  use  his  senses  and  his  fac- 
ulties to  avoid  the  dangers  to  which  be  was  ex- 
posed. One  of  these  dangers  was  that  of  the 
draw-bars  passing  each  other  when  the  cars 
were  broogbt  together.  It  was  his  duty  to- 
look  out  for  this,  and  avoid  It.  The  danger 
existed  only  on  tbt  Indde  of  the  curve,  imd 
this  must  have  been  known  to  him. "  On 
the  question  idietber  it  was  negligent  to 
bulla  a  switch  with  so  sharp  a  curve,  the 
court  observed:  "We  liavq  carefully  read 
tbe  evidence  presented  by  tbe  bill  of  excep- 
tions, and  although  It  appears  that  the  curvo 
was  a  very  sharp  one  at  the  place  where  the 
accident  happened,  yet  we  do  not  think  that 
public  policy  requires  the  courts  to  lay  down 
any  rule  of  law  to  restrict  a  railroad  com- 
pany as  to  the  curves  it  shall  use  In  its 
freight  depots  and  yaids,  where  tbe  safety  of 
psssensers  and  the  public  Is  not  involved, 
much  fess  that  it  diould  be  left  to  tbe  try- 
ing opinion  of  Juries  to  determine  stich- an' 
engineering  question."  It  is  true  that  In  the 
TutUe  Com  there  was  no  one  standing  oa  the 
foot-board  on  tbe  outside  of  the  curve,  as  ia 
the  ease  at  bar ;  but,  if  tbe  brakeman  was 
bound  Id  the  TutH«  Ca»  to  know  that  it  was 
dangerous  to  stand  (w  tbe  inside  when  there 
was  no  (Hie  on  the  outaide,  surely  the  plain- 
tiff .in  this  case  wss  bound  to  know  that  his 
position  was  one  of  danger,  although  there 
was  someone  standing  on  the  outside.  The 
fact  that  another  stood  in  one  of  the  places 
of  safety  did  not  render  the  place  occupied 
by  plamtUI  any  .less  dangeraos  or  obscure 
bis  sense  of  that  danger.  The  other  place  of 
safety  was  outside  of  the  space  between  the 
car  and  the  engine,  upon  the  ground.  Per- 
haps be  might  not  have  found  room  with  the 
foreman  on  the  outside  of  the  curve  on  the 
foot-bcMrd,  but  he  miffht  have  gone  ahead, 
and  set  the  pin,  and.  'l?  the  jar  of  the  col- 
lision had  not  been  sufflcient  to  cause  the  pin 
to  fall  down  Into  its  plaoe.  theb,  he  could- 
have  Inserted  it  in  the  aperture  with  his 
hands  without  the  slightest  danger,  or.  nt 
least,  he  then  would  have  plainly  seen  the 
danger  of  going  between  the  engine  and  tlic 
car  on  the  short  side  of  the  curve,  and  cnuld 
hnve  completed  the  coupling  ' on  tlu-  long- 
side.'  The  plaintiff  has  susfained  st'^rrc, 
and  perhaps  permanent,  injuries.  His  ciise 
appeals  to  oar  sympathy,  and  he  nmy  be  a 
not  unworthy  object  of  charity,  but  juslicc 
will  not  seize  his  master's  property  to  toin- 

fiensate  him  for  the  coasequcnces  of  bis  owa 
mprudence.    There  seems  to  be  marked  una- 
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idmityon  the  point  that,  where -dlBObedjeoee 
to  or  disreeara  of  a  reaiinuiblie'  rule  or  reea- 
lati(»i  of  uie  master  contributes  to  the  In- 
ivLty,  there  can  be  no  recovery.  Sl&dn  t. 
Georgia  Poe.  B.  Git.  (Ga.)  44  Am.  &  Eng. 
K.  R.  Cas.  558 ;  CabiU  v.  Hilton,  100  N.  Y. 
513,  9  Cent.  Rep.  Karrer  v.  Detroit,  0. 
H.  (£  M.  B.  Co.  76  Mioh.  400 ;  AMmio 
ds  A.  P.  R.  Co.  Y.  WaUaat,  76  Tex.  eW; 
Memphit  &  0.  H.  Oo.  v.  Thmruu,  81  MIm. 
«40:  Deed*  v.  Chicago,  B.  1.  <6  P.  B.  Oo. 
74  Iowa,  184 :  St.  Ltmit,  I.  M.  <fe  S.  B.  Co. 
V.  Bice,  51  Ark.  467,  4  L.  R.  A.  178;  8er^- 
■wick  V.  lUinois  Cent.  B.  Co.  78  Iowa,  158; 
Woleeg  v.  Lake  Shore  «fi  M.  8.  B.  Co.  38  Ohio 
St.  237;  Ftnnaylnania  B.  Oo.  v.  WhitconA,  111 
lod.  212,  8  West.  Rep.  623,  81  Am.  &  Eng. 
R.  R  Cas.  HB.  . 

Plaintiff  may  not  ask  us  to  speculate 
whether,  by  the  exercise  of  due  care,  be 
would  have  discovered  the  peril,  and  avoided 
the  danger,  had  he  made  the  examination 
which  the  rules  of  the  company  required. 
We  think  an  observance  of  this  reasonable 
rule  would  have  saved  him  from  Injury.  If 
ho  had  stopped  and  looked,  and  then  billed 
to  discover  the  peril  that  menaced  him,  pos- 
sibly a  different  case  might  have  been  pre- 
seoted.  But  this  is  doubtful.  The  exercise 
of  proper  care  must  have  revealed  the  danger. 
We  hold  that  this  record  discloses  the  fact 
that  plaintiff's  own  negligence  contributed 
to  his  injury,  and  the  judgment  and  order 
denying  the  motion  for  a  new  trial  must 
therefore  be  reversed,  and  a  new  trial  granted. 

A  single  (question  as  to  the  admissibility 
of  certain  evidence  remains  to  be  considered. 
The  wife  of  plaintiff  was  allowed,  against 
the  defendant's  objection,  to  testify  to  ex- 
■clamatlons  of  pain  made  by  the  plaintiff  on 
waking  up  during  the  night.  She  said : 
** Well,  he  has  more  than  once  woke  up.— 
more  than  once  in  the  night,  —groaning ;  and 
I  asked  thim  what  was  the  matter."  The 
record  discloses  nothing  further  on  this  point. 
It  does  not  appear  that  she  testified  touching 
his  answer  to  ner  inquiry  as  to  what  was  the 
matter  with  him.  We  are  very  clearly  of 
the  opinion  that  this  evidence  was  admis- 
sible, both  oo  principle  and  under  the  great 
weight  of  the  adjudications.  There  was  no 
■attempt  to  prove  a  narration  by  him  of  a 


past  transaction.  He  was  not  stating  tlmt 
Hba  aig&t  before  be  had  suffered  pala.  He 
was  making  no  communfcaifon  whatever  to 
her.  It  was  only  the  inyoInntAry  expression 
of  Buffering,  TTlie,  It  might  IiaVe  been  sim- 
ulated, but  that  was  a  quest] on  for  the  jury. 
The  evidence  iof  the  physician  relating  to 
the  extent  of  his  injuries  most  have  res-ted 
in  some  degree  upon  statements  of  the  plain- 
tiff to  him,  and  therefore  upon  what  Is  more 
truly  hearsay  than  exclamations  of  'pain. 
The  testimony  of  tlie  medical  expert  may 
often  be  foonded  mainlv  upon  such  interested 
declarations  of  the  patient,  and  yet  its  com- 
petency cannot  be  seriously  questioned.  On 
the  nther  hand,  the  rule  allowing  tlie  proof 
of  the  expression  of  present  pain  will' rarely 
result  In  imposition  upon  juries  or  other 
triers  of  questions  of  fact.  Oflier  facts  in 
the  case  will  generally  aid  them  In  deter- 
mining how  much  of  real  and  how  much,  of 
fictitious  pain  the  expresalon  of  suffering 
shadows  forth.  We  think  the  true  rule  is 
stated  in  CleeOand.  O.  G.  A  1.  B.  Co.  v. 
2/ewU.  104  Ind.  204-1980.  1  West.  Rep.  890: 
"Where,  however.  It  becomes  Important  to 
illustrate  the  physical  or  mental  condition  of 
an  individual,  either  at  the  time  an  Injury  Is 
received,  or  from  thence  to  the  time  of  an  in- 

auirvasto  its  severity,  effect,  and  nature,  we 
iin&  expressions  or  declarations  of  present 
existing  pain  or  malady,  whether  made  at  the 
time  the  injury  Is  received  or  subsequently  to 
it,  are  admissible  in  evidence  [citing  many 
authorities].  Expressions  of  present  exist- 
ing pain,  and  of  Its  locality,  are  exceptions 
to  tlie  general  rule,  which  excludes  hearsay 
evidence.  They  are  admitted  upon  th!e 
ground  of  necessity,  aa  being  the  only  means 
of  determining  whether  pain  or  sufrering  is 
endured  by  another.  Whether  feigned  or 
not,  is  a  question  for  the  jury.  Such  dec- 
larations and  expressions  are  competent, 
regardless  of  the  person  to  whom  they  are 
made."  See  also  cases  cited  in  opinion, 
and  State  v.  Oedteke,  48  N.  J.  L.  86 ;  BckUg 
V.  Batee,  26  Ala.  655;  Teatman  v.  Rart,  « 
Humph.  874;  ^aenleeJur  ConeM  Itland 
A  B.  R.  Co.  W  K.  Y.  186. 
Beeened,  and  new  (ruif  ordentL 
All  concur. 
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XMngIng  mad  proMcatbuf  M  action  to 
Mt  Mide  M  frmodaleait  fats  debtor** 


Mslgnmaat  for  tho'beneflt  ot  cieditors,  la  nos 
suidi  an  Section  of  nmedtes  as  wUl  debar  a 
creditor  fiximaharlnflr  In  a  dMarlbutlouot  the  as- 
slnied  estate  made  pending  such  suit. 

(Uarob  m.  ISBI.) 

APPEAL  by  Reuben  O.  Smith  and  the  First 
Xational  Bank  of  Towanda,  Pennsylva- 
nia, from  a  judgment  of  the  Qeneral  Term  of 
the  Supreme  Court,  First  Departmant,  affirm* 


Son,— suction  of  remedy.  I  reject  one  or  the  other;  and  ao  one  oannot  tain  ■ 

benefit  under  an  Instrument  and  ttaen  repudiate  it* 
The  doctrine  of  election  means  that  where  tiro  j  Peters  v.  Bain.  138  D.  8. 670, 83  L,  «d.  MS. 
Inconsistent  ri^bts  are  presented  to  ttie  choloe  ot  a  i   Separate  rmwdtes,  one  teiral  and  tbeottaerequltA> 
party,  by  R  person  who  mnalfaeta  a  clear  Intentkm  ble,  are  looooslstenc  and  oaonot  be  pursued,  XttAug 
that  he  should  not  cojorbofli,  he  must  aooept  (V I  against  the  poBcjr  of  the  law.  One  party  wDI  not 
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bg  a  Judtroent  of  the  Special  Term  for  New 
Tork  OouDty  deo/iog  their  right  to  share  io 
Um  aiitrilHitton  of  the  insolvent  estate  of 
Heuy  W.  Perine.  Bner$ed, 

Blatenwot  by  Gray.  J.: 

Tbe  apiMiUaDta,  beloe  creditors  of  Heory  W. 
Perioe,  an  insolTeDt  dehtor,  upoa  judgments 
agaiosi  bim,  brought  an  action  to  set  aaide  an 
HrifpiaKDt  made  m  Perine  for  the  beneflt  of 
tail  ctcditora.  as  naudoleDt,  In  wblcb  they 
woe  ereoliutly  defeated.  Bef(«e  tbe  actloo 
WH  commenced  they  had  made  proof  of  tbeir 
claims  before  the  assignee.  Tbe  deed  of  aa- 
Uj^ment  provided  for  certain  preferenoes  in 
ptymeota  from  the  assigned  estate,  but  these 
■ppellants  were  not  among  the  creditors  pre- 
fened.  The  present  action  was  brought  on 
behalf  of  the  creditors  to  compel  the  assignee 
to  accoDDt  and  for  a  distributfon  of  the  assets 
in  his  baods.  A  reference  was  therein  ordered 
lo  s  Rferee  to  ascertain  and  to  report  tbe 
imoiiot  due  each  of  the  creditors  who  should 
cooie  in  under  tbe  order  and  seek  tbe  benefit 
of  Ibis  action.  Appellants  appeared  by  coun* 
>d  before  tbe  referee,  but  protesting  and  giv- 
ing notice  that  ttiey  waived  no  rights  or  rem- 
ediei  theretofore  exercised,  or  that  might 
thereafter  be  insisted  upon.  At  that  lime  an 
appeal  was  pending  to  this  court  from  tbe 
juaitmeot  in  tbeir  action,  which  upheld  the 
viliditj  of  tbe  assifnimeot,  and  objections  were 
made  by  other  creditors  to  tbe  allowance  by 
the  tefme  of  tbe  appellants'  claboA,  upon  the 
gratiDd  tliat  tbcy  were  proceeding  in  bostiliiy 
lo  tbe  assigmnent  la  prosecuting  tbeir  other 
JiciioD.  The  referee,  however,  allowed  tbe 
clflims,  on  the  theory  that  by  appearing  and 
refusing  to  withdraw  their  claims  there  was 
*n  eiectioa  to  participate  in  the  accsuntiog. 
Upiiu  tbe  coming  In  of  the  referee's  report  the 
Court,  at  special  term,  sustained  the  excejUions 
of  tbe  creditors  to  tbe  allowance  of  tbe  appel- 
lants' claims,  on  tbe  ground  stated,  and  the 
court  at  general  term  affirmed  that  decision. 
Fnim  tbe  judgment  of  affirmance  the  appel- 
lants bare  appealed  to  this  court. 

Hr.  Beidaain  S.  H»naont  for  appel* 
laiiU: 

TIk  doctrine  of  election  is  not  applicable  in 
tlieuemiHes. 

The  action  bronght  by  Reuben  0.  Smith  to 
set  aside  the  assignment  herein  was  not  in  dis- 
i^atdof  .the  assignment,  but  distinctly  recog- 
■ued  its  existence,  while  aeeklas.  by  Judicial 
PDOeedhigs,  to  eaabHsh  its  loTalidity. 


See  Woodward  r.  ZTarW.  S8  Vt  838;  Jeteett 
T.  Woodward,  1  Edw.  Cb.  19S,  6  L.  ed.  103; 
SterTtfeld  v.  SimoMon,  44  Hui^  490. 

The  bringini^  of  an  action  to  set  aside  the  as* 
signment  herein,  either  was,  or  was  not.  an 
election  at  tbe  time,  upon  tbe  part  of  appel- 
lants, such  as  to  preclude  them  from  ever  after 
sbanng  thereunder  in  the  assigned  estate. 

FovHer  t.  Bmeery  Sat.  Bank,  4  L.  R.  A.  145, 
lis  N.  Y.  4S0. 

That  it  was  not  such  an  election  at  tha  time 
is  conceded,  and  if  not,  then  how  can  the  mere 
pendeni^  of  the  action,  its  nature  remaining 
the  same  and  no  suhAantial  beneflt  having 
been  derived  therefrom  afterwards  hare  that 
effect 

If  any  election  became  necessary  at  the 
time  of  (he  proceedings  before  tbe  reference 
herein,  then  appellants  elected  to  share  under 

the  assignment. 

Creditors  may  elect  to  share  even  under  » 
void  assignment,  the  assignment  as  to  them, 
being,  in  such  case,  merely  voidable. 

Uoae  V.  Umnmiee,  18  Wend.  340. 

This  being  so.  It  follows  that  merely  assert- 
ing tbe  lovaudity  of  an  assignment,  or  bringing 
an  action  to  have  its  validity  or  invalidity  ju- 
dicially determined,  will  not  preclude  a  cred- 
itor from  sharing  under  tlie  assignment  when 
tbe  question  as  to  whether  not  he  will  so 
share  thereafter  squarely  presents  itself. 

Woodteard  v.  ffariow,  mipra.  See  tSwanaon 
V.  Tarkington,  7  Heisk.  612;  Buaby  t.  Finn,  1 
Ohio  St.  400;  Mtn/nard  v.  Mayttard,  4  Edw. 
Cb.  711.  6  L.  ed.  10S9;  Limeny.  Boylp,  45  Hd. 
447;  A-oM  V.  Adamt,  7  Paige,  616.  4  L.  ed. 
300. 

Tbe  appellants  elected  to  share  under  the  as- 
signment liefore  the  bringing  of  tbe  action  to 
set  that  assigomeut  aside,  and  all  subsequent 
acts  upon  the  part  of  satd  appellants,  incon- 
sistent with  said  elections,  are  of  no  effect. 

Tbe  prooft  of  claims  never  having  l>een 
withdrawn  from  before  the  assignee,  nor  tbe 
dividend  declared  and  paid  by  bin  rofuuded, 
there  was  a  conclusive  election  upon  the  part 
of  appellants  to  become  parties  to,  and  to  mtlty 
and  accept,  said  alignment, 

Bnpalee  v.  gteteart,  27  N.  Y.  810:  Hone  v. 
Uennqua,  tupra. 

An  election  once  made  is  made  forever,  and 
if  appellants  elected  to  claim  under  the  assign- 
ment before  tbe  bringing  of  proceedinira  hos- 
tile to  tiiat  assignment,  then  tbe  latter  proceeil- 
io^  were  without  effect,  and  the  said  election, 
with  all  its  advantages  or  diaadvauages,  re- 
mains  unchanged. 


be  allowed  lo  vex  harass  another,  wltb  two 
^"^rant  and  tnconsMait  proceedings,  tnit  wtU  be 
ixtt  b>  big  election.  Uvmfstoa  v.  Kaise,  8  Johns. 
^  at,  lUed-SaO:  Butler  r.  Wehle.  e  Thomp:  a  C. 

U  tbe  plaintiff  fnstltute  separate  aottonsZhe  can- 
■Meanr  boUi  to  jadvmeot  and  satisfacUoo;  but 
>Mr  be  ooupollect  bjr  order  oX  tbe  oourt,  at  aar 
of  tbe  prooeedines.  to  elect)  whicb  he  wlil 
(^"^r  proaeoute.  Coantban  v.  Thompson.  Ill 
^  ^  Bosers  T.  Toeburgli.  4  Johns.  Cti.  St,  1 X^. 
•"•nt  BeenoCetoTenr  V.  Uuncrer(N.T.)  8L.B. 

A  pnty  cannot,  either  in  the  oonrso  of  titmtlon 
«bi dealtiv in  pats, ooonpy  loconaistent  positions. 
M  mts  to  croMman  r.  UntveMBl  BuMm  Co. 
K.T.tULB.A.n, 
UL.R.A, 


An  action  to  set  aside  an  Insolvency  diBcharRe  ia 
not  tbe  proper  remedy  of  a  creditor  eeekluR  to 
enforce  his  rigbt  to  tbe  agreed  percentage  under  a 
oompromise  agreement  of  creditors,  but  tie  nhould 
sue  for  tbe  agreed  percentage.  Drake  v.  HcQuade 
tN.  H.)  Ju)yaS,18M). 

A  creditor  who  bas  availed  himself  In  any  mode 
of  an  Sfistgnment"  made  by  bis  debtor,  or  of  tbe 
beoefltato  be  derived  therefrom,  bars  himself  from 
taking  any  action  to  defeat  the  purpose  of  tbe  as- 
slfiFtiment  as  a  transfer  of  the  property  of  the  as- 
ai^rnor.  Tbompaon  v.  Fry,  51  Hun,  206. 

A  party  should  not  enjoy  an  advantage  under  an 
Instrument  and  at  the  same  time  in)<Ist  on  iie  ia- 
valldtty.  Babcock  v;  Dill,  ft  Barb.  STJ;  Haydock  v. 
.Ooope,S8K.  T.W.  See  noU  to  Fowler  v.  Buwery 
aav.  Bank  (N.      1 U  B.  A.  ll& 
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Mbrn$r.  Won?.  18'N,  Y.  5fS3;  Sthtler-v. 
Tutka.  87  N.  Y.  166;  Fowtei-  V.  Awxry 
AinA.  4  L.  R.  A.  145.  118  N.  Y.  4(S0;  Kinnej/ 
v.  Kiernan,  49  N.  Y.  164. 

Mr.  Humphrey  McMMter.  for  reepoDd- 

Tlie  appellante,  by  bria^Dg  and  prosecuthig 
to  judgment  thefr  action  to  set  aside  the  aastga- 
ment  as  fraudulent,  have  elected  to  repad&te 
the  assignment,  and  cannot  share  in  the  dis- 
tribution under  it. 

Any  deoislre  act  of  the  parly,  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines 
his  election  In  the  case  of  conflicting  remedieB. 

Fvuiler  v.  BoUMry  Sav.  Bank,  4  L.  R.  A. 
145, 118  N.  Y.  457;  JTottwv.  Itexfvrd,  18N.  Y. 
053;  BoiDlur  Vertaittr  Oo.  v.  (hx,  9  Cent.  Rep. 
160, 106  N.  Y.  555;  Oonrow  v.  IMUe,  5  L.  R.  A. 
«tf8,  115  N.  Y.  887;  Terrgv.  Munger,  8  L.  R 
A.  316, 121  N.  Y.  161. 

There  would  seem  to  be  no  good  reason  why 
ft  party  should  not  be  beld  as  strictlr  to  an 
election  to  accept  or  repudhte  ao  assignment 
as  In  any  other  case  calKng  for  an  elecuon  be- 
tween iDConsietent  remedies. 

See  Sten^feld  v,  Simoruon,  44  Hun,  480; 
laelin  v.  HmtHn.  16  Abb.  N.  C.  78;  JVflo  Sng- 
iand  Bank  t.  Lewi*,  8  Pick.  119. 

When  acredltor  by  «n  attachment  suit  takes 
properly  from  the  assignee  ud  sells  it.  on  gW- 
log  bonds  to  the  asdgnee,  aucb  credltm-  to  pre- 
cluded from  claiming  any  benefit  under  the 
sssignment. 

ValentiM  t.  Decker,  48  Ho.  688;  Geim  t. 
jS»iA,8Wi8.  867. 

HaTiog  made  bis  electton,  be  b  bound  by  it. 

Xdtter  V.  TuOa,  87  N.  T.  166:  &rong  t. 
Strong,  8  Cent.  Rep.  48,  102  N.  Y.  69;  Sen- 
nedv  V.  Tharp.  61  N.  Y.  174;  Jotlin  T.  Chteee. 
52  N.  Y.  90;  lectin  v.  OetUeiH,  eupm:  Aeer  t. 
Botehkiet,  97  N.  Y.  897;  Terrg  t.  Mvnger.  «u- 
pra. 

And  If  one  makes  an  election  between  two 
inconsistent  remedies,  his  failure  to  secure  sat- 
tofactloD,  by  means  of  the  one  he  adopts, 
forma  oo  legal  reason  for  permltUng  him  to 
resort  to  the  other. 

New  York  Firemen  Int.  Oo.  v.  Lawrence,  14 
Johns.  55;  M&rria  v.  Bexford.  18  N.  Y.  553; 
Bodermund  v.  Clark,  46  N.  Y.  354;  Hvglue  t. 
Vermont  Copper  Min.  Oo.  7  Hun,  678;  Qou  v. 
Mather,  S  Laos.  288,  46      Y.  689. 

Or»7,  J,,  dellTered  the  opinion  of  the 

court: 

The  first  of  the  two  questions  which  were 
presented  relates  to  the  nght  of  the  appellants 
to  come  in  and  sbsre  In  the  distribution  of  the 
assigned  estate,  and  the  argument  against  their 
right  is  that,  in  bringing  and  prosecuting  the 
action  to  set  aside  the  assignment  as  fraudulent, 
they  had  thereby  elected  to  repudiate  the  as- 
signment. The  doctrine  of  election.  whi(^ 
has  been  thus  far  successfully  Invoked  In  sup- 
fmrt  of  the  argument,  does  not  seem  to  he  ap- 
plicable to  such  a  case,  and  no  autbfirity  is 
found  warranting  Its  application.  The  learned 
Justices,  who  considered  the  question  at  the 
Apecial  and  general  tenns,  were  influenced  In 
their  coocIusIods  by  the  supposition  that  these 
api)enants  were  pursuing  two  remedies  upon 
their  claims  i^ainst  their  debtor  Perine.  and 
4hat,  though  mrect  authori^  might  be  want- 
la  L.  R.  A. 


fng  upon  precisely  such  b  case,  yet  aialt^y 
with  adjudged  cases,  which  hold  that  inoon- 
sislent  remraies  may  not  be  availed  of  or  cfin- 
currently  pursued,  required  the  appliestloO'  of 
the  doctrine  of  election  In  this  Instance.  If 
the  definition  of  the  lefal  ptMsitioo  takeo  by 
these  appellants  was  correctly  assumed  below, 
we  sbouldhave  nothing  to  say,  and  could  not 
add  to  their  opinion.  Bat  we  cannot  a«Tee 
with  them  In  their  riew  of  the  silaation  of  the 
parties.  The  elements  required  to  make'  out 
a  case  of  election  were  wanting.  The  doctrine 
of  election,  naually  predicated  of  incoaststent 
remedies,  consists  (d  holding  the  party,  to 
wbom  several  courses  were  open  for  obtaining 
relief,  tohlafintdection,  where  subsequently 
he  attempts  to  avail  himself  of  some  further 
and  other  remedy  not  consistent  with,  but  con- 
tradictory of,  his  previous  attitude  and  action 
upon  his  claim.  The  basis  for  the  application 
of  the  doctrine  to  In  Oie  proposition  that  where 
thoe  is,  by  law  or  by  contract,  a  choke  be- 
tween two  remedies,  which  proceed  upon  op- 
pMlte  and  irreconcilable  claims  of  right,  the 
one  taken  must  exclude  and  bar  the  prowcu- 
tlon  of  the  other.  An  extended  citation  of  au- 
thorities illnstratlng  the  principle,  in  oases  of 
breaches  of  cod  tract,  or  of  a  duty  imposed  by 
the  law,  would  be  un^ffofltable  ben,  became 
of  many  recent  decisions  (rf  thte  court,  and  be- 
cause not  needed  In  the  present  discussion. 
Where  parties  are  under  some  contract,  or  the 
case  to  one  of  a  deed  or  of  a  will,  an  election 
to  deemed  to  be  made  where  there  has  been  an 
acceptance  of  a  benefit,  under  the  one  or  the 
other,  and  the  par^  benefited  will  not  be  heard 
to  raise  the  question  of  validity,  nor  to  Insist 
upon  some  other,  but  inconsistent,  legal  rights, 
however  well  founded.  So  it  to  cracelvable 
that  the  rule  may  be  so  extended  as  to  apply 
to  the  ca.«e  where  a  creditor  comes  in  under  an 
asaifrnment  by  h»  debtor  for  the  benefit  of 
creditors,  in  such  way  and  with  snch  attitude 
as  should  preclude  bun  from  thereafter  asssll- 
ing  its  validity.  But  how  can  the  converse  of 
the  propodtlon  be  sustatnedf  The  ossignmeBt 
by  an  Insolvent  debtor  to  involuntary  as  to 
creditors  in  the  application  of  hto  assela  to 
their  claims,  and,  ft  may  be,  unequal  as  well 
as  unjust  as  to  some,  and  it  to  of  no  effect  It 
fraudulentiy  made,  within  the  meaning  of  the 
law.  Shall  the  creditor,  tat  endeavorior  to 
set  it  aside  on  legal  grounds.  If  trasucceanul, 
be  held  Incapable  of  receiving  hto  share  of  the 
debtor^s  assetsT  Such  a  rule  could  not  be 
based  upon  equitable  priuclples.  It  would 
come  so  near  to  lending  old  and  encourage- 
ment to  attempts  at  fraudulent  assignments  as 
to  render  iU  adoption  impossible.  The  as- 
signment to  not  like  a  gift  of  property  upon 
conditions  open  to  tiie  acceptance  or  rejection 
of  the  donee.  It  to  a  payment  by  the  amgnor 
of  hto  debts  after  hto  own  plan.  The  deed  of 
assignment  to  in  no  sense  a  contract  between 
the  debtor  and  hto  creditors,  and  it  does  not 
depend  for  its  validity  In  law  upon  their  as* 
sent.  It  to  a  means  or  mode  which  the  Stat- 
ute permits  to  be  adopted  by  an  Insolvent  debt- 
or for  the  distribution  of  his  estate  among  his 
creditors,  and  so  long  as  he  has  acted  witoout 
fraud.  Id  fact  or  in  law,  and  has  complied 
with  the  prescrlptiooB  of  the  Act.  hto  convey- 
ance to  an  assignee,  for  the  pnrposei  atated 
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tberdn,  will  BUu«d  ud  lie  effiacUTC.  If  tbe 
dittributioD  is  to  be  made  nneqiuUj  among 
Um  creditora,  and  eome  are  preferred  to  otben 
ID  pajmeot,  the  assigDmeiit  ia  not  viewed  by 
tbe  oonrts  with  sot  favor,  and  U  mily  ttdeiv 
a  ted  and  upheld  when  all  oooditioiu  are  m«( 
for  the  prevention  of  fiwid.  JHeAet»  v.  Mo- 
Ewen.  17  N.  Y.  28. 

Tbe  debtor's  proceeding  sets  at.naught  what- 
ever elements  of  sapedonty  tbe  non-preferred 
creditor's  claim  mav  posaesa,  as  it  may  nolli^ 
ti>e  results  of  any  dUigent  effort  on  his  part  to 
secure  his  debt.  It  compels  him  to  submit  to 
inequality  in  payment,  and  to  take  hisprv  rata 
share  of  the  est^,  unless  he  discovere  and  can 
establish  Its  invalidity.  But  If  he  believes 
himself  possessed  of  proof  Invalidating  the  as- 
signment be  is  not  debarred  from  stta(Aiog  it, 
snd  endeavoring  to  set  It  aside.  He  is  Uien 
but  insisting  upon  his  general  right  to  be  paid 
his  judgment  in  the  oraer  of  its  priority,  and 
on  what  principle  should  hia  endeavor  m  that 
dinction  prevent  hfan  from  proving  and  estab- 
lishing bis  right,  in  any  event,  to  hfs  diare  in 
tbe  assigned  estate,  which  the  assi^ee  must  be 
deemed  to  be  holding  In  trust  for  i>im  and  all 
other  creditors  under  the  debtor's  deed?  The 
creditor  may  not  feel  any  more  hostility  to  the 
drirtor's  prapoaed  distribution  of  his  estate 
when  he  soea  to  annul  H  Uian  he  did  before. 
The  bringing  of  the  suit  is  merely  the  hostility 
on  bis  part  pronounoed  in  legal  proceedings. 
Tbe  learned  justioe  delivering  tbe  opinion  at 
the  general  term  conceded  that,  wbere  an  ac- 
tion to  aet  aside  tbe  asdffnment  had  been 
broni^t,  and  wasunsuooeasful  wad  tennlnaied, 
an  election  would  not  be  held  to  have  taken 
place.  How  does  tbe  mere  pendency  of  tbe 
action  affect  and  change  tbe  dtuation?  What 
is  the  attitude  of  the  parties?  The  debtor  has 
transrerred  his  estate  to  another,  upon  the  trust 
diat  he  distribute  it,  in  tbe  manner  provided 
ia  tbe  deed,  to  and  among  his  creditora.  Tbe 
assignee  is  a  trustee,  whose  du^  it  Is  to  make 
that  distribution.   A  ^editor's  only  alterna- 


tive. If  he  is  not  oonfiented  to  take  what  would 
thus  come  to  bim,  is  to  endeavor  to  set  aside 
the  of  afiiErnnient,  if  iie  deems  bimaelf 
[rosscsscd  of  rlic  retniisitp  evidence  of  ius  in- 
validity at  law.  If  there  is  aoy  election  for 
Mmlxv'U|flt«.^tt  tevlMi9  k»^tb  respect  to 
what  l^itfMIM  i^fWHnUOXI^  fo  hfm  in  or- 
der to  right  himself  upcrd'tni>}ddfrii^iliU#iM» 
the  assignor  andtoavoid'tbeass^ment.  We 
think,  ihcrrfore,  th:it  this  was  not  a  case  gf 
election  nf  rerm'iiics.  ami  lli;it,  in  endeiivorii^ 
to  set  aside  llie  deed  of  asHignmcut.  in  order 
to  render  their  judgments  effective,  the  appel- 
lants were  testing  and  contesting  the  legality 
nnd  validity  of  their  debtor's  act  and  dif[pu!]ttey 
Its  binding  force  upon  tfaem,  as  thetf '  hadll 
lepal  riffhl  to  do,  and  which  w«b  a'couVse  uat 
recognized  the  debtor's  deed,  but  alleged  the 
existence  of  grounds  for  holdint^  it  voidable, 
and  therefore  not  rompii'^Jory  upon  the  cred- 
itor. It  in  no  wise  militated  "against  the  right 
of  tbe  appellants,  if  defeated  tmia>'tifar'li&#:-' 
to  fhdre  in  the  assfzned  erttt^  oiilHttcrbmiM^ 
<li=lrtbiition  provided  in  Ibe  debtor's  deed  19 
]\U  Ji'-iirnce.  Tbe  second  question  argued  w(W 
whclhtT  tlie  appellants,  if  entitled  to  share  irt 
Ibc  dis^tribution  of  the  assigned  estate,  could 
claim  preference  in  payment  under  tbe  aaaign- 
liMMs  kMUg^adiMfldi  eredhor*  of  Feriae. 
WMhnmtltO'ttat  question,  we  agt^  WlOT 
tbr4emi»i  of^4<BXourt  below  denying  tbat 
IU|M.'  yVSB  AWMMuess  reprc^oted  1^  their 
claims  was  deafly  excepted  by  the  terms  of 
Ihcdccd  of  assignment,  and  they  could  ooly 
claim  to  share  ratably  witb  other  creditors,  af- 
ter the  payments  previously  dire0tM]'..'>.'   /  i  "' 

8o  mwn  of  the  judgment  o^TpAiM  W 
affirmed  the  judgment  ditallnwing  the  right 
tftfxe  appellantit  to  share  in  thf  difttribittion  €f 
ihf  fvnds  in  thr  annignor'a  hands  shmtld  he  re- 
rerxf'l,  nnd  tbc-ic  jii>[>c!limts  udjud.eed  entilied 
lo  ^hare  with  other  creditors  not  preferred  in 
Dk'  assignment.  Costs  to  the  uppellaatsro  be 
puid  out  of  the  estate  in  the  assignee's  buds. 

All  concur. 


CALIFORNIA  SUPREME  COURT. 


nmklin  H.  SMITH  ft  oL,  Re^., 
e. 

FH(EMIZ  INSURANCE  CO.  of  Brooklyn, 
New  Tork,  Appt. 


.OA. 


1.  Oam  in  po— e—lou  of  pj^prCy  under 
m  eoBtrmet  to  iMwe  it  at  a  fized  monthly 


rental  for  five  years  and  at  the  end  of  that  time 
to  purcbase  tt  at  a  designated  price  will  not,  tw- 
fore  tbe  expiration  of  the  Hve  years,  be  htf d  to 
have  entered  under  his  oontnct  to  purchase  for 
the  purpose  of  enforotne  speolflo  performance 
■gainst  lilm,  and  la  cose  tbe  building  Is  destroyed 
Are  within  that  time  bis  obligation  to  pur- 
chase Is  at  an  end. 

8.  Itottlnfl*  »  t«iuuit  into  po— aaaion  of 


Ham— Omtnut;  on  lohom  lorn  faOt  in  com  of  d«- 
stnietfon  Iv  jtre. 

ne  question.  On  whom  does  the  sdvantage  or 
loas  fall,  resulting  from  events  happening  in  the 
case  of  private  oontiaota?  Is  to  be  decided  by  the 
ttoesOon  whether  or  not  the  title  bad  been  aotuollr 
■eoepted.  Wyvlll  v.  Sxeter,  1  Price,  282;  Falne  v. 
Mener.O  Tea.  Jr.  M. 

Tbe  whole  queetloQ  Is,  Who  shall  bear  the  Ion 
occasioned  bj  a  via  majort  And  titat  depends 
much  upon  the  question.  Who  was  the  proprietor 
vhea.thst  loss  was  occasioned?  iilttelbolier  v. 
rUisrton,  6  Q.  a  S8Q. 

If  all  the  buildings  ap<m  leasehold  i»emlses  Iw 
tatrajed  by  'fire,  the  leane  la  at.  the  oonunon 
law,  oerertbelesi.  HaUefOr  the  foil  amount  of  the 
UL.aA. 


rent  during^  the  residue  of  the  term  (Baker  v. 
Holtpsaflell.  4  Taunt.  46);  and  If  he  has  oovenaated 
to  repair,  he  moat  also  rebuild.  Phillips  v.  Stevens, 
UMasB-SBS. 

So  If  a  tire  occur  after  contract  of  sale,  but  bef<we 
the  conveyance  Is  executed,  the  loss  must  be  tmme 
by  the  buyer.  Butrd.  Tend.  an. 

The  seller  ia  not  bound  to  warrant  the  buyer 
against  acts  of  mere  force,  violence  and  casualties, 
nor  against  tbe  acts  of  tbe  soverelRn,  and  this  was 
the  rule  under  the  French  and  Roman  law.  1  Do- 
mat,  CIvU  Law,  pt  1,  bk.  1.  title  S,  1 10,  art.  1. 

"  After  tbe  .bargain  Is  oompleted.  tbe  purchaser 
stands  to  aU  losses."  Digest,  S,  11, 77;  Ckx^er^  Jus- 
tinian, 816. 

In  such  case,  the  maxim  Setpertt  pio  domino  ap- 
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propai'tj  xmAmr  u  ■greetent  to  rent 

tbe  same  for  flv«  yean  and  tb«n  to  buy  It  is  not, 
prior  to  tbe  expiration  of  the  flve  years,  m  viola- 
tion of  tbe  oDDdlttoa  of  an  insaranoe  ptriloy 
thereon,  making'  the  policy  void  la  case  of  a 
traoBfer  of  title  or  poasevlon  at  tbe  property, 
where  provislOD  It  made  In  tbe  sppUciitloii  for 
oocupaooy  by  a  tenant. 

(Beptember  21.  IBSky 

APPEAL  by  defendant  from  a  judgment  of 
lb«  Superior  Court  for  Los  Aogeles  Coun- 
ty io  favor  of  plaiotifl  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  fire 
iosurance  policy.  Affirmed. 
Tbe  facts  are  stated  Id  tbe  opinfon. 
Mem-*,  Haggin,  Via  Hesa  A  Dibble, 
for  appellant: 

If  tbe  agreement  between  tbe  plaintiff  and 
Stewart,  and  Stewart's  entry  and  poasessioa 
tbereunder,  operated  as  a  chanee  of  either  title 
or  possession,  the  policy  is  void. 

Title  is  tbe  "  meaDa  whereby  tbe  owner  of 
lands  batb  tbe  just  poaKssion  at  bis  property, 
and  a  perfect  title  conaiats  of  actual  possession 
ODder  a  right  thereto  based  upon  a  right  to  tbe 
pitjpeny.''^ 
2  Bl.  Com.  chap.  13. 

Tbe  manner  of  acqairiog  title  ia  by  descent 
'  or  purchase. 

Id.  pp.  199.  200. 

The  term  "purchase "  includes  every  mode 
of  acquieilion  of  estate  known  to  the  law,  except 
that  by  which  an  heir,  on  tbe  death  of  bis  an- 
cesior,  becomes  substituted  In  hia  place  as 
owner  by  operation  of  taw. 

2  Bouvier,  L.  Diet,  title  Pure/iate. 
f  Tbe  term  "  deed"  includes  an  agreement. 

1  Bouvier.  L.  Diet,  lirle  Deed. 

Tbe  possessioD  of  Stewart  was  more  than 
that  of  tenant;  he  was  in  pofisession  under  a 
contract  to  convey,  sod  tbU  made  bim  tbe 
equitable  owner  of' tbe  premises. 

Fry,  Spec.  Ferf.  8d  ed.  p.  688,  geSS,  andfu><« 

Tbe  contract  between  plaiotlfl  and  Stewart 
operated  as  a  cbange  of  title  and  consequent 
vitiation  of  tbe  policy. 

*A  deoislon  was  reached  and  an  opinion  handed 
down  In  this  case  on  Maroh  10.  IBOO,  which  reversed 
tbe  judgment  of  the  court  below.  A  rebearing 
was  subsequently  granted,  and  after  deliberation 
tbe  court  reach bd  the  opposite  conclusion  and 
bunded  down  the  opinion  given  herewith,  which 
ai'jkes  tbe  forqer  opinion  immaterial.  [Rep.] 


piles.  Meredith's  Bm£rigon,  Paine  v.  Keller,  S 
Vee.Jr.  8*fl. cited  in  Oabom  v.  Nicholson,  80  U.  S.  13 
Wal).65i.a)L.wl.«6. 

It  Is  the  eetabllnbed  doctrine  of  equity  that  If  a 
contract  to  purchase  is  to  be  oompl<^«d  at  a  given 
period,  and  tbe  title  Is  finally  made  out,  tbe  parties 
continuing  in  treaty,  and  the  purchaser  not  by  any 
acta  released  from  hia  twrgain,  tbe  estate  is  oon- 
sidered  as  belonging  to  him  from  tbe  date  of  the 
oontract,  and  the  money  from  that  time  as  belong- 
ing to  Uie  vendor.  Harford  v.  Furrier,  1  Hadd. 
683. 

When  the  contract  has  been  completely  made, 
the  thing  sold  Is  at  the  risk  of  the  purchaser,  wbo 
m  uBt  bear  all  sulisequent  losses,  and  Is  entitled  to 
all  subsequent  gains.  Inst.  I,  ill,  title  34,  1 8;  Po- 
tbler,  TmW  de  Contrat  de  VentP.  pt.  IV. 

But  where  tbe  contract  to  In  Its  Inception  condi- 
tional, the  transfer  of  tbe  property  to  the  pur- 
chaser talces  idaoeoolr  MittieperlOnnaooe  <tf  tbe 
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PHton  V,  Weiteftetter  F.  2n$.  Oo.  77  N.  T. 
605;  DavMlmm  v.  Hawkeye  2ns.  Co.  71  Iowa, 
683:  SemmetAaaek  t.  Canada  F.A  JL  Int.  Co. 
4  Mont.  L.  SOS;  Germond  t.  ^mt  Int.  Go. 
2  Han.  S40;  Jtihanne*  t.  ttandard  Fire  Office, 
70  Wis.  196:  F^nktin  F.  Int,  Co,  v.  Jftirlifi, 
40  N.  J.  L.  568;  Ratneey  v.  Phanix  In*.  Co.  3 
Fed.  Bep.  429;  Laffan  v.  Naglee,  9  Cal.  663; 
De  Butte  v.  Mvtdrow,  16  Cal.  SOS;  Bait  v.  Cen- 
ter. 40  Cal.  68;  Doied  v.  Clarke.  54  Cal.  48; 
Paules  T.  MeFadden,  68  Cal.  611;  Southern 
Pae.  R.  Co.  T.  Terry.  70  Cal.  4»4;  Monroe  v. 
West,  18  Iowa,  119, 79  Am.  Dec.  524;  Dennett  v. 
Penobeeot  Fair  Q.  Go.  87  Me.  425.  2  Am.  Rep. 
58;  9mith  v.  Cage,  41  Barb.  60.  3  Am.  L.  Reg. 
N.  S.  488;  MeKeehnie  v.  Bterting.  48  Barb.  8SI; 
Moore  v,  Burrowt,  84  Barb.  178;  Adam*  t. 
Oreen,  Id.  176;  Btektery.  SeUn.  8  Berg.  A  R 
489. 

A  eootraet  to  convey,  accompaoted  by  de- 
livery of  poMessioo,  operates  as  an  equftab1» 
transfer  of  tbe  title; 

Baldvfin  v.  Pool,  74  III.  97;  Fitzhvgh  v.  Mai^- 
weU.  34  Hicb.  188;  StrieMand  v.  J^irk.  51 
Miss.  795;  Den  v.  Detlinger,  75  N.  C.  800. 

A  title  such  as  that  of  Stewart  will  support 
a  warranty  by  tiie  Inauied  tbat  he  ia  the  role, 
entire,  absolute  and  uncondittooal  owner  of 
the  property. 

1  Wood,  Ins.  ?  88  *eg.;  Hough  v.  Oity  F. 
In*.  Co.  29  Conn.  10;  .ViaHUe  Mut.  F.  In*. 
Go.  V.  Wilgus,  88  Pa.  110;  Chandler  v.  C^m- 
meree  F.  In*.  Co.  Id.  828;  Eaet  lesrat  F.  In*. 
Co.  T.  Dwhta,  56  Tex.  565;  Steift  v.  Vermont 
Nat.  F.  ins.  Go.  18  Vt.  818:  Oaylordv.  iMinar 
F.  In*.  Co.  40  Mo.  16;  Ki-ankiin  P.  In*.  Co. 
V.  Crockett.  7  Lea,  721. 

Messrs.  Barclay,  Wilson  ft  Carpenter, 
for  respondents: 

If  Stewart  was  In  possession  as  the  tenant 
of  tbe  plaintiffs,  on  the  .first  day  of  January. 
1888,  and  remained  in  possession  as  tenant  of 
tbe  plaintiffs,  until  the  dcEtractlon  of  tbe  build- 
ing, it  is  utterly  IncomprebcDslble  tbat  "he 
was  more  than  a  tenant. 

The  rule  in  equity  tbat  requires  a  specific 
performance  in  utvor  of  a  party  wbo  lias  made 
improvetnents,  expended  money,  paid  apartor 
the  whole  of  the  agreed  price  of  property  pur- 
chased in  good  faith  from  anothn,  proceeds 
upon  the  idea  that  a  failure  to  make  such  con- 
veyance would  be  a  fraud  upott  the  purchaser. 
The  application  sought  to  be  made  of  tbe  rule 
in  a  court  of  law,  m  this  case,  by  the  appel- 


condition,  and  until  that  event  tbe  property  re- 
maftisattlietMroC  tbe  vwidor.  Counter  v.'H&ii 
pbeison,  5  Moore.  P.  C.  88. 

Personal  property  Is,  equally  with  real  estate, 
tbe  subject  of  conditional  sale,  and  posseaslon  is  to 
be  construed  aaonly  prima  facie  evidence  of  Its 
ownership.   Mount  v.  Hhttw.  1  flmcdCB  &  M.  18&. 

At  law  a  failure  of  consideration  In  cases  of  con- 
tract Is  a  BuAclent  ground  for  considering  tbe  con- 
tract as  resdnded,  and  for  maintaining  the  action 
for  money  bad  and  received  on  tbe  contract.  Lyon 
V.  Annable,  4  Conn.  MO;  Pettlbone  v.  Roberts,  8 
Root.  258;  Cloherty  v.'  Creek,  3  Harr.  &  J.  StS;  Eames 
V.  Savnge,  U  Mass.  4S5:  Davhr  v.  Matvton.  5  Mass. 
19R:  Rpring  v.  Coffin,  M  Man.  H;  CHUet  y.  Maynard. 
5  Johns.  AS;  Raymond  T.  Beamard,  U  Johns,  at; 
Wheeler  v.  Board,  Id.  MS;  Putnam  r.  Westoott. 
19  Johns.  73:  Banfortfa  r.  Dewey,  8  2V.  H.  TV ;  Bofd 
v.  Aderson,  1  Overt  (Tenn.)  m,  — ^ 
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lut,  wodM  enable  the  Inaaranoe  company, 
after  the  utmost  eood  faith,  oo  the  part  of  the 
{Stiffs,  io  theu*  appiicatloa  for  insoraDce, 
paytneot  of  the  premium,  notice  and  proof  ot 
the  loae,  to  refase  pajmeot,  aod  turn  what  was 
inleoded  as  a  shield  for  the  protection  oi  hoD- 
mj  ioto  a  sword  for  its  desiiuotloo. 

If  we  admit,  for  the  sake  of  nvaneot,  that 
the  provision  in  the  lease  amoQUted  to  a  sale  of 
the  premises,  stfll  ihe  preponderance  of  author- 
ities,  as  well  as  reason,  shows  that  the  Com- 
psDT  cannot  avoid  payment  on  that  account. 

WagiiHgton  V.  Int.  Go  t.  KeUg,  Md.  421. 
See  also  AUm  y.  Mutual  F.  Jru.  (h.  in  Bar- 
tori  Co.  3  Md.  Ill;  Jadttm  v.  Jiauaekiaetti 
Mtitvat  F.  ln».  Oo.  38  Pi(^  418;  BiteheoOe  t. 
KoTi^imtem  Jiu.  Of.  28  N.  Y.  68;  Strong  v. 
Hanufacturen  Int.  Co.  10  Pick.  40;  Stetaon  v. 
Mamuhutetts  Mut.  F.  Int.  Go.  4  Mass.  380; 
Jffimm  V.  SUt^mait,  IS  Johns.  277. 

A  sale  or  assignment  of  the  propmy  will 
osW  defeat  the  recovery  of  the  aastswHC  tn  the 
poHcy,  when  and  so  far  as  it  sldpa  him  of  in- 
sumble  interest. 

S  Kent,  Com.  261. 

Where  the  insured  bad  entered  Into  an 
sgrcement  for  the  sale  of  his  Insured  property, 
tmi  had  not  made  the  conveyance  or  received 
the  purchase  moo^,  bis  Interest  in  the  proper- 
ty and  policy  waa  not  tberebr  parted  with  so 
s>  to  bar  bis  right  of  action  on  the  policy. 

ftrry  Oovnty  Ina.  Co.  v.  Steteari,  1»  Pa,  48; 
CUnton  V.  ffope  Int.  Oo.  45  N.  Y.  454;  jSStna 
hi  0>.  Jaekmm,  18-  B.  Mon.  342;  Mmxtert 
T.  MaditoH  Counij/  Mnt.  F.  Int.  Co.  11  Barb. 
824;  Orrdl  r.  Hampden  F.  Int.  Co.  18  Gray. 
481;  TrvmbeU  v.  PorUxge  County  Mut.  F.  Int. 
0>.  12  Ohio,  806;  PAiUipt  v.  Mffrrimatk  Hut. 
F.  Jni.  Oo.  10  Cash.  850;  Davit  y.  Qainqf 
3iv(.  F.  Int.  Co.  10  AUen,  118;  HUl  t.  Oum- 
ierUnd  VaUev  Mut.  i*.  Ca».  59  Pa  474;  Boston 
ASalm  Ice  Go.  r.  Boyal  Int.  Oo.  12  Allen,  881. 

Be»t^,  Oh.  J.,  delivered  the  opinion  of 
tbe  court: 

In  March,  1890,  we  made  a  deolalon  In  tills 
csBe,  reversing  the  judgment  of  tbe  superior 
tOQTt  with  directions  to  enter  judgment  on 
Uie  findiogs  in  faror  of  the  appellant.  33 
Fac.  Rep.  888.  After  s  rehearf ne  of  the  case, 
sod  up(n  fuller  consideration  of  the  questions 
iavolved,  we  are  aatlefled  that  our  former  de« 
^lAtn  was  crrooeons  and  that  the  judgment 
(rf  the  superior  court  should  be  afflnnea. 

Tbe  action  is  upon  a  fire  insurance  policy. 
Plaintltb  bad  juagtaent  In  the  lower  court 
uii  defendant  appealed  from  the  judgment 
sUne,  claiming  that  upon  the  facts  found  the 
Jvdnnent  diooid  have  been  In  its  favor. 

The  policy  in  suit  was  issued  in  August, 
1887,  sad  the  property  insured  consistm,  of 
sframe  building  designed  for  a  hotel  or 
hMTding  house.  The  defendant  was  advised 
"7  the  papers  accompanying  the  application 
for  insurance — which,  by  tne  terms  of  the 
policy,  are  made  a  part  of  the  contract — that 
we  building  was  occupied,  or  to  be  oc- 
copied.  by  a  tenant  (no  particular  tenant 
win;  named)  for  hotel  pnrposea,  and  It  la 
lOUDd  by  the  court,  as  alleged  in  Hie  com- 
plaint, ^that  before  said  insnrance  was  ef- 
fected defendant  bad  full  knowledge  that 
ttid  hnilding  ww  bnlU  Inr  plalatlfla  for  the 
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purpose  of  renting  the  same  for  a  boarding 
and  lodging  house,  and  was  to  be  occupied 
by  the  tenant  of  the  plaintiffs:,  tbe  said 
building  hot  being  at  that  tfme  fully  ooni- 
pleted  and  fumlriied." 

After  tbe  Insurance  vraa  effected  and  the 
building  completed  the  plaintiffs,  on  De- 
cember 34,  1897,  by  a  written  lease  demised 
the  Insured  premises  to  one  J.  D.  Stewart, 
for  a  term  of  five  years,  at  a  fixed  rent,  pay- 
able monthly.  The  lease  also  cootained 
stipulations  binding  the  plaintiffs  to  put  in 
certain  furniture,  consisting  of  carpets,  cook- 
ing rangCi  gas  fixtures,  etc.,  and  binding 
StewGtrt  to  put  in  other  necessarr  furniture. 
It  was  agreed  tint  the  but  Iding  and  furniture 
should  be  properly  insured  for  the  benefit  of 
the  parties  aa  their  interest  might  appear, 
and  that  Stewarti  the  lessee,  should  pay  one 
half  of  tbe  expense  of  insuring  the  building 
and  the  entire  expense  of  insuring  the  fumi* 
ture.    ■    •    i  ■ 

It  was  farther  agreed  as  follows:  "Said 
party  of  t^e  second  part  (Stewart)  nay  at 
any  time  during  said  term  of  five  years  pur- 
chase said  hotel,  lots  and  premises  for  tiie 
sum  of  $25,000  ca^,  and  likewise  purchase 
said  carpetSi  gas  fixtures  and  range  at  cost 
price.  It  Is  nirtber  agreed  that  said  party 
of  tbe  second  part  wil,l  purchase  said  botej, 
lots  and  premiaea  on  or  before  five  years  from 
this  date  for  the  sum  of  f25,000,  together 
with  said  cu-pets,  gas  fixtures  and  rahge  at 
their  cost  price." 

The  defendant  bad  no  notice  of  these  stip- 
ulations for  purchase  and  sale  of  the  prup* 
erty.  Under  this  lease  and  agreement  Sten^ 
art  entered  into  possessimi  of  tiie  insured 
premises,  and  ao' continued  until  the  destruc- 
tion of  tbe  bote)  by  fire  in  April,  1888. 

The  plaintiffs  thereafter,  upoa  due  notice 
KoA  proofs  of  loss,  demanded  paymbnt  of  the 
policy,  which  was  reused  by  tbe  defendant. 
Hence  thia  action,  which  is  defended  on  the 
ground  of  an  alleged  violation  by  plakitlA 
of  tbe  following  conditions  of  the  policy] 
the  property  be  totd  or.  Iratuftrred  (in 
whole  or  in  part)  or  up(Hi  the.  oomnicnoeraedt 
of  foreclosure  proceedings  against  or  a  said 
under  a  deed  of  trust  or  the  existence  of  a 
judgment  lien  or  thC'  issue  or  levy  of  an 
ezeoutlon  against  any  kind  of  prop^y  herein 
described;  or  If  this  property  be  attlgned 
under  any  bankrupt  or  insolvent  law,  of  any 
ehange  taket  plaet  %n  the  titU  or  ponettton  (ex- 
cept  ia  case  of  sucoessloo  by  reason  of  the 
death  of  the  assured)  whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  transfer, 
assignment  or  conveyance ;  or  if  the  title  or 
poatettion  ahaU  he  changed  from  any  eaute  ■what' 
toecer;  or  if  this  policy  shall  be  assigned 
before  a  loss,  without  tbe  consent  of  the 
company  indorsed  hereon, — thia  policy  shall 
In  each  and  every  instance  be  Toid. " 

The  passages  which  we  have  Italicised  are 
those  to  wbicb  attention  is  particularly  di- 
rected, the  claim  of  appellant  being  that  the 
lease  and  agreenwnt  ra  sale,  and  Stewart's 
potaesslon  tfureundo',  wnAight  a  change  both 
in  the  title  and  possession  of  tbe  propeitr 
insured,  involving  a  forfeiture  by  plaiiUifu 
of  all  rights  under  the  policy. 

In  tbeiz  argaiaent  at  the  twieartng  oonaael 
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for  appellant  took  t^e  poaltlon,  for  the  flat 
tlnie,  utat  poasemoa  by  Stewart,  under  the 
lease  and  as  a  tenant  merely,  without  regard 
to  the  contract  qf  sale,  was  a  violation  of  the 
provision  of  the  policy  against  a  change  6t 
posseesion.  But  clearly  t£is  position  cannot 
oe  maintained  in  view  of  Uie  statement  made 
fn  the  application  upon  which  the  policy 
was  issued,  to  the  ^ect  Uiat  the  building 
was  to  be  occupied  by  a  tenant  for  hotel 
purposes,  and  the  fact  found  by  the  court 
that  defendant  had  full  knowledge,  before 
issuing  the  policy,  of  the  purpose  for  which 
the  building  was  being  constructed,  and  that 
it  was  to  DC  occupied  by  a  tenant.  Occi 
pancy  of  the  identical  character  contemp!&ted 
by  the  policy  was  not  a  change  of  possession. 
Tbo  Issuance  of  tSie  policy  was  an  express 
consent  to  possession  by  a  tenuit,  and  since 
no  particular  tenant  was  named  it  was  a  con- 
sent to  oocnpant^  by  any  tenant  selected  by 
the  assured,  subject  of  course  to  revocation 
by  canceling  the  policy  and  returning  the 
premiom  li  an  objectionable  tenant  was 
selected. 

The  real  and  only  question  In  the  case  Is 
whether  ihe  contract  of  sale  embraced  in  the 
lease,  or  superadded  to  it,  wrought  a  chan^ 
in  the  title  to  the  insured  premises  within 
the  meaning  of  the  policy,  or  imparted  to 
the  possession  of  Stewart  a  character  mate- 
rially different  from  the  possession  of  a  ten- 
ant. Upon  this  questicm  we  held  tn  our 
former  decision,  in  accordance  with  the  con- 
tentim  of  appellant,  that  Stewart  by  tak- 
ing possession  of  the  Insured  premises  nn- 
der  the  lease  and  agreement  of  December 
£4,  1887,  not  only  acquired  the  right,  but 
became  absolutely  bound  to  oomolete  the 
purchase ;  that  henceforth  the  buildings  were 
at  his  risk,  that  if  they  were  destroyed  the 
loss  wonid  be  bis  alone,  because  oe  was 
vbligerlat  the  expiration  of  his  term  as  tenant, 
upon  tender  of  a  deed  for  the  land,  without 
the  bnildings.  to  pay  the  full  contract  price 
of  $35,000.  Prom  this  ft  necessarily  followM 
that  Stewart,  from  the  time  of  taking  posses- 
sion, aognind  aa  Inaarable  Inteisrt  eqnlva' 
lent  to  the  value,  erf  the  bnildings,  and  that 
if  plaintiffs  oould  collect  the  insurance  and 
keep  it,  they  would  be  patd  twice  over  .for 
the  buildings,  so  that  they  would  have  a 
direct  interest  In  their  destruction.  Of  course 
Upon  these  premises  it  was  iinbossible  to 
avoid  the  ooncluston  that  the  eneet  of  the 
toansftctloD  with  Stewart  was  to  work,  a 
change  in  the  title  not  merely  nominal  and 
technical,  but  substantial  and  naUerial  to  the 
risk,  and  neoessarily  violative  of  the  condi* 
ttons  of  the  policy. 

But  on  a  fuller  consideration  of  the  caae 
we  are  satisfied  that  the  authorities  cited  in 
our  opinion  and  in  the  briefs  of  counsel  did 
not  warrant  ns  In  helding  that  uoder  the  cir* 
oumstanees  of  this  case  Stewart,  by  tdtlng 
pcnsnssion  under  the  lease  and  coutroct  oi 
December  24.  1867,  became  absolutely  bound 
to  oomplete  the  purchase  of  the  premises  at 
the  expiration  of  his  term,  notwithstanding 
the  previous  destruction  oi  the  buildings. 

There  can  be  no  question  that  nnder  auoh  a 
contract  the  equitable  title  to  the  land, 
between  the  vendor  and  Tcadee,  is  In  the 
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latter.  This  is  a  familiar  doctrineof  equity, 
based  npon  the  principle  that,  Sot  the  pre- 
vention of  £raua  and  me  eufcHcement  of  the 
just  rights  of  the  parties,  equity  will  deem 
that  to  be  done  which  ought  to  he  d<me.  The 
maxim  is  applied  most  frequently  in  actions 
by  the  vendee  for  speciflc  performance  of  the 
contract,  or  in  aid  of  his  defense  when  the 
vendor  Is  seeking  to  recover  possession  of  the 
land  upon  his  legal  title.  Laffan  v.  JS'aglef, 
9  Cal.  668 ;  DeRutte  v.  Muidrow,  16  Cal.  505  ; 
naU  V.  Center,  40  Oal.  63;  Doted  v.  CUirk, 
54  Cal.  48;  King  v.  RueJcman,  21  N.  J.  Eq. 
599. 

Decisions  almost  innumerable  to  the  same 
effect  might  be  cited  from  the  reports  of  this 
and  other  States,  but  they  do  not  decide  the 
qnestiw  involved  in  this  caae. 

There  is  a  wide  distinction  between  the 
proposition  that  the  vendee  in  possession 
under  an  executory  contract  of  sale  may 
maintain  the  possession  against  the  vendor 
as  long  as  he  perfonns  his  part  of  the  agree- 
Iment,  and  upon  full  compliance  may  enforce 
specific  performance  of  the  vendor's  oontract 
to  cmvey  the  legal  title,  and  the  proposition 
here  contended  Tor,  vii-,.,  that  the  vendor  in 
such  a  oontract,  notwithstanding  the  de- 
struction of  tiie  subject  of  the  contract  in 
whole  or  in  part,  before  the  date  stipulated 
for  payment  and  conveyance,  and  his  conse- 
quent inability  to  make  a  conveyance  of  that 
for  whidi  the  vendee  has  hargained,  u»y 
nevertheless  compel  the  vendee  to  pay  tlte 
whole  contract  price  In  ezchance  for  a  frac- 
tion of  the  property  sold. 

When  we  come  to  make  a  critical  exami- 
nation of  the  cases  cited  to  this  point,  and 
especially  the  cases  in  which  the  precise 
question  we  are  fxuisidering  are  directly  in- 
volved, we  And  that  they  lend  a  very  slight 
support  to  the  appellant  a  contention. 

In  the  case  of  McKeehnie  v.  Sterlinff,  48 
Barb.  830,  the  doctrine  is,  it  Is  true,  cairlod 
to  an  extreme  degree,  but  the  authorities 
cited  in  support  ol  that  decision  are  not  in 
point,  and  the  reasoning  by  which  sbey  aro 
mads  to  anpport  the  decision  Sa  very  unsat- 
iisfactory. 

In  RiehXer  v.  AUn,  8  Sere.  A  R.  489,  Uie 
Supreme  CoiM  of  Pennsylvania,  uses  this 
language :  - "  Where  a  ctmtract  is  made  for 
the  sale  of  laud,  equity  considm  the  vendee 
as  the  owner  of  the  estate  sold,  and  the  pur- 
chaser as  a  trustee  .for  the  vendor  for  the 
purchase  money."  So  much  la  the  vendee 
considered  in  contemplation  of  equity  as 
actually  seised  of  the  estate  that  he  must 
bear  any  loss  that  may  happra  to  the  estate 
between  the  agreement  and  the  conveyance, 
and  he  will  be  entitled  to  any  benefit  which 
may  accrue  to  it  In  the  Interval,  because  by 
the  contract  be  Is  the  owner  of  the  premises 
to  every  intent  and  purpose  in  equity.**  But 
this  was  said  mrguendo-  tn  deciding  a  ca^ 
where  the  point  was  not  directly  involved, 
and  the  proposition,  true  enough  In  general, 
and  in  its  application  to  the  circumstances 
of  that  case,  was  stated  in  its  most  unquali- 
fied form  and  without  regard  to  the  special 
circumstances  which  in  many  eaaes  renuer  it 
inapplicable. 

Sinilar  statements  of  the  sum  doctrlna 
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•re  to  be  foand  Id  tome  of  tlie '  ioBuranoe 
cue*  henlnaftar  referred  to,  with  reference 
to  mo*  of  wblch  it  was  correotljr  appli^ 
u  wenhill  aee. 

But  we  sbmll  lee  alio  that  the  doctrine  lias 
its  reasoDsble  limitatioiis,  aod  ttiat  t^is  is  oae 
of  the  cues  to  which  it  cannot  be  applied 
without  doing  the  wrong  and  injustice 
which  it  was  desiffned  to  prevent. 

In  Um  case  of  WeOa  Calnan,  107  Mass. 
a4.  the  &ets  were  tiint  tjie  plaintiff  agreed 
to  sell  the  defendant  a  fium  and  the  defend- 
ant agreed  to  buy.  On  the  day  previons 
to  that  fixed  for  the  payment  and  convey- 
ance, the  buildings  on  the  farm  were  de- 
stroyed by  fire.  The  plaintiff  tendered  a 
coBverance  in  pursuance  of  the  contract, 
tud  demanded  payment  of  the  purchase 
price,  which  being  refused,  he  sued  for  dam- 
ages. It  was  held  that  he  could  not  recover, 
beciase  by  reason  of  the  destruction  of  the 
buildings  he  was  unable  to  comply  with  the 
contract  on  his  part.  It  is  true  the  vendee 
bad  not  taken  possession,  and  the  court  found 
it  neeenary  to  distinguish  the  cases  tn 
which  lessees  In  possession  had  been  held 
liable  <m  their  covenant  to  pay  rent  or  make 
npain  notwithstanding  the  destruction  of 
tenements  by  fire  during  the  term.  In  those 
cases  it  was  said  the  liability  of  the  defend- 
ant resulted  from  the  fact  that  the  lessors 
had  fully  complied  with  their  contracts, 
while  in  the  case  under  oooalderation  the 
plaintiff  waa  nmble  to  do  so. 

Tbere  can  be  no  doubt  of  the  soundness  of 
lUsdlatiaettoB,  and  no  difflcnlty,  we  think, 
hi  showing  ttuU  It  applies  to  the  present 
case. 

In  the  earlier  Massachusetts  case,  Tk&mpton 
T.  Qovld.  20  Pick.  134,  it  was  applied  where 
the  defendant  was  in  possession  and  had  paid 
the  purchase  price  for  the  purpose  of  sus- 
tsiaiBg  his  ri^  to  teoover  back  the  money 
paid. 

Ib  that  case  the  agrennent  of  purchase  and 
isle  wu  by  parol,  but  the  plaintiff  paid  at 
different  datea  tbe  whole  purchase  price  and 
got  receipts  in  writing  specifying  tbe  pur- 
pose of  the  payments,  and  he  lud  entered 
iBto  poasesBioB  of  tbe  house.  Clearly  under 
tbe  drcunutancei  he  had  put  himself  In  a 
position  to  enforce  specific  performance  of 
the  contract  to  convey,  and  was  the  owner  of 
tbe  equitable  title.  But  before  any  convey- 
uce  was  tendered,  the  house  was  destroyed 
by  fire,  and  tbe  plaintiff  sued  in  assumpsit 
br  the  monsy  paid.  In  a  well-eonaidered 
opiaioa  the  oonrt  held  that  be  was  entitled 
to  recover  back  the  money  on  account  of 
fstlute  of  consideration. 

It  wu  conceded  that  the  contract  of  the 
wndor,  diougb  by  parol,  could  under  the 
ciicumstancea  have  been  specifically  en- 
fHoed,  but  it  was  denied  that  it  oould  have 
Imo  enforced  against  the  vendee  after  destruc- 
tioD  of  the  house. 

It  nuty  be  said  that  in  this  decision  tbe 
lUre  legal  rights  of  the  parties  were  re- 
psdsd,  arid  that  the  court  could  not  aot  ilpon 
tlie  equitable  doictrine  for  want  of  jarisaic- 
tioB;  but  it  win  be  seen  that  the  equiMble 
doctrine  was  discussed  in  the  opinion  and  its 
nnonaUe  Uqiitatiau  parinted  out 
ULR.A. 


What  those  limitations  are  it  Is  not  aeoea- 
sary  that  we  should  consider  exhaustively. 
For  tbe  purpose  of  this  decision  .it  is  sum- 
cient  to  si^  that  no,  case  has  bsen  cited,  and 
we  ban  discovered  none,  in  which  the 
vendee  has  been  held  bound  to  pay  the  pnr- 
cbase  price  where  a  valuable  part  of  the 
property  has  been  destroyed  before  tbe  day 
Oi«l  for  payment  and  conveyance,  unless  he 
has  taken  possession  under  the  contract  of 
sale,  w  has  Mib  right  to  tewix  possession  under 
the  contract  befwe  the  occurrenoe  of  tbe  loss. 

Now,  in  this  case,  it  is  to  be  remembered 
that  the  agreement  between  plaintiffs  and 
Stewart  consisted  of  a  lease  for  a  term  of 
five  years,  reserving  a  rent  payable  monthly 
in  money,  a  sUpn&tion  giving  Stewart  the 
privilege  of  purchasing  at  ^S,000  at  any 
time  during  the  term,  and  the  contract  bind- 
iag  him  to  purchase  at  $25,000  at  the  end  of 
the  term. 

In  considering  the  questi<m  before  us  we 
may  lay  out  of  view  tdie  stipulation  giving 
Stewart  the  privilege  of  purchasing,  for 
clearly  be  was  not  thereby  bound  to  take  tbe 
property  and  pay  for  it  even  if  it  remained 
whole  uid  intact.  To  determine  the  charac- 
ter of  his  possession  with  reference  to  the 
extent  of  hb  liability  upon  his  agreement  to 
purchase,  the  contract  is  to  be  viewed  as  if 
It  consisted  merely  of  the  lease  and  the  ^ree- 
ment  to  purchase.  Would  Stewart,  entoring 
under  such  a  contract,  at  the  beginning  (» 
the  term  cksnised,  be  daemed,  lot  Uie  purpose 
of  enforclng^a  most  inequitable  liability,  to 
have  entered  and  to  be  holding  under  bis 
contract  of  purchsse?  Clearly  he  would 
not,  if  his  possession  could  be  reJerred  to 
either  tbe  lease  or  the  contract  as  distinct 
from  the  other;  for  there  can  be  no  doubt 
that  during  the  torm  of  the  lease  he  would 
hold  under  that.  His  ri^t  to  remain  in 
possession  would  depmd  on  his  payment  of 
rent  and  performance  of  .  other  covenants  of 
the  lease,  and  would  be  determined  by  fail- 
ure 80  to  pay  and  perform. 

And  we  think  tMt,  for  the  purpose  of  de» 
tennining  his  liability.. under  his  agreement 
to  purchase,  In  case  of  destruction  of  a 
material  part  of  tbe  property  iold  prior  to 
tiie  time  for  payment  and  conveyance,  tliis 
distinction  between  tbe  lease  and  agreement 
ought  to  be  made.  It  is  reasonable  and 
equitable^  and  not  opposed  to  any  .  authority 
oited  nhlees  the  case  In  4&  Barbour,  above 
referred  to.  should  be  deemed  an  authority 
attain*  it.  If  so,  we  can  mtly  say  tint  we 
think  tiiat  eaae  goes  to  an  anrensonable 
length,  and  that  it  ought  not  to  be  followed. 
On  the  contrary,  we  think  tbe  best  considered 
cases  warrant  as  in  holding  that  the  liability 
of  Stewart  upon  his  agreement  to  purchase 
ended  with  the  destruction  of  the  hotel ;  that 
it  was  never  at  bis  risk,  but  was  always  at  the 
sole  risk  of  tbe  nlaintiffa. 

fiut  appellant  contends  that  even  on  this 
view  them  was  a  diuige  of  title  and  posses- 
sion within  the  meaning  of  the  policy,  and 
boeitM  a  number,  of  cases  to  sustain  tbe 
proposition  that  tbe  equitable  ownership  of 
a  vendee  under  a  contract  of  purcliase  cnn- 
stitutes  a  sole,  absolute  and  unconditional 
ownetship,'iuid  coMequently.that  the  vendor 
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-cunot  also  be  the  iole,  absolute  and  nnoon- 
dlttonal  owner.  A  review  of  tbem  caeeB, 
however,  will  show  Oiat  they  differ  essen- 
tially from  the  case  in  band. 

In  the  case  of  Hough  t.  City  F.  Int.  Oo., 
29  CODD.  10,  the  legal  title  to  the  property 
insured  was  in  a  trustee,  who  held  it  as 
security  for  about  $1,600,  subject  to  which 
incumbrance  the  plaintiff  and  two  others 
owned  the  equitable  title  In  equal  shares. 
The  plaintiff  bought  oat  hla  co-owners, 
agreeing  to  par  e&c\x  the  sum  of  $1,000  for 
his  interest,  and  be  bad  paid  on  his  purchase 
f500  to  one  and  |700  to  the  other.  He  had 
also  taken  possession  of  the  land  and  erected 
a  dwelling  thereon,  at  a  cost  of  t2,?00  and 
was  to  receive  a  conveyance  firom  the  trustee 
upon  the  payment  of  the  sum  secured  to  him 
on  the  property.  Under  these  circumstances 
the  court  held  that  It  was  not  a  misrepresen- 
tation on  the  part  of  plaintiff  in  applymg  for 
insurance  to  state  that  the  property  was  his. 
And  It  was  also  held  that  bis  interest  in  the 
property  was  within  the  meaning  of  the 
policy  an  absolute  interest,  because  iie  could 
by  no  contingency  be  deprived  of  it  except 
by  his  own  consent.  No  doubt  this  case  was 
correctly  decided. 

The  plaintiff  by  reason  of  bis  original 
interest  in  the  property,  hie  payment  to  his 
co-owners  upon  the  purchase  of  their  inter- 
ests, and  the  money  he  bad  expended  in  im- 

Erovemeots  on  the  property,  independent  of 
is  agieement  to  purchase,  had  bound  him- 
self to  do  so,  and  be  was  the  only  person  wbo 
•could  suffer  loss  by  destruction  of  the  prup- 
crty.  It  was  his,  tiierefbte,  absolutely  in 
«vcry  sense  of  the  word  material  to  the  ri^. 
And  the  decision  was  in  line  with  hundreds 
of  others  in  which  the  courts  everywhere 
bnve  refused  to  defeat  recovery  upon  insur- 
«nce  policies  by  giving  effect  to  the  literal 
terms  of  clauRes  of  forfeitures.  Such  clauses 
are  always,  and  justly,  construed  with  the 
utmost  smctness  against  the  insnrer,  and  al- 
wavs  with  reference  to  their  only  legitimate 
«bfect,  •'.  e.,  the  protection  of  the  insurer 
against  risks  that  are  materially  different 
from  those  which  be  has  undertaken.  The 
<»3es  of  MiUviUe  Mut.  F.  Int.  Go.  v.  WUgu*, 
and  CAaruUtfr  v.  Oommeree  F.  Im.  Co.  88  Pa. 
107,  233 ;  Eatt  Texas  F.  Int.  (h.  v.  Dyehft, 
■58  Tex.  565  ;  8w^  v.  Vermmt  N(U.  Jru.  (Jo. 
18  Vt.  818,  and  eavtard  v.  Lamar  F.  Int. 
Co.  40  Mo.  16,  are  all  subetaotially  like  the 
Oonnecticut  case,  and  the  decisions  rest  upon 
the  same  ground.  In  every  instaoce  the  ven- 
dee bad  made  large  or  complete  payments 
upon  his  purchase,  or  valuable  improve- 
ments, or  both.  In  other  words,  he  had  given 
bonds  to  complete  It,  so  that  the  loss  must 
necessarily  fall  upon  him  in  case  of  destTUc- 
tfon  of  buildings. 

The  case  of  Davidaon  v.  Hawkeye  Int.  Co., 
71  Iowa,  632,  upon  the  authority  of  which, 
principally,  our  former  decision  herein  was 
baaed,  was  another  of  the  same  sort.  There 
the  vendee  had  entered  into  possession  of  a 
amall  farm  under  a  contract  to  purchase  it 
for  $400.  upon  which  $50  was  to  be  paid  in 
-cash.  Prior  to  the  sale  the  vendor  bad,  as 
in  this  case,  procured  insurance  on  a  build- 
ing on  the  fikim.  After  the  sale  the  buDdlnc 
was  destroyed  by  fire,  and  the  vendor  med 
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on  Uie  poliCT.  The  detsnae  was  bteaoh  of  a 
condition  of  the  policy^  against  any  sale  or 
conveyance  of  the  property  by  the  insured. 
The  defense  was  sustained  on  the  ground  that 
there  was  a  sale  of  the  property.  This  rul- 
ing was  clearly  opposed  to  the  decision  of 
the  Supreme  Court  <^  Uaryland  in  'WaAing- 
ton  Int.Co.  V.  Si^,  82  Hd.  421,  uad  to  other 
decisions  cited  in  tbediasentiBgopinion. 

It  was  rested  also  upon  the  false  assump- 
tion that  if  the  plaintiff  could  collect  the 
insurance  he  could  also  collect  the  full  pur- 
chase price  of  the  building  from  his  vendee, 
which  would  be  holding  in  effect  that  the 
defendant  remained  bound  by  the  policy  after 
it  became  the  interest  oC  the  assured  to  de- 
stroy the  property. 

But  upon  the  doctrine  of  equity  that  tho 
vendee  in  possession  Is  the  equitable  owner 
of  the  property  and  the  vendor  merely  his 
trustee  of  the  legal  title,  the  money  collected 
by  the  plaintiff  on  the  policy  would  have 
been  held  in  trust  for  the  vendee,  and  applied 
on  the  purchase  price  {Beat  v.  LnJcens,  44 
Pa.  202)  ;  so  that  in  fact  the  plaintiff,  even 
if  be  had  been  held  entitled  to  recover  on 
the  policy,  could  have  no  interest  in  the  de- 
struction of  the  property.  And  so  in  this 
ease,  even  if  Stewart  could  be  held  bound 
by  bis  contract  of  purchase  after  the  fire,  the 
plaintiff  could  gain  nothing  by  collecting 
the  amount  of  uie  policy.  This,  however, 
would  be  no  answer  to  the  objection  of  de- 
fendant that  the  title  was  changed  in  a  sense 
material  to  the  risk ;  for,  to  hold  that  the 
plaintiff  could  collect  the  insurance  for  the 
lienefit  of  his  vendee  would  convert  the  tnins- 
actlon  into  a  virtual  assignment  of  the  pol  icy, 
which  can  never  be  done  without  the  consent 
of  the  insurer. 

We  do  not,  therefore,  rest  our  decision  in 
any  degree  upon  the  ground  that  the  plaintiffs 
conld  not  possiblj^  have  derived  an  advantage 
from  the  destruction  of  the  hotel,  and  have 
onlv  alluded  to  the  matter  for  the  purpose  of 
calling  attention  to  the  false  quimtity  in  the 
reasoning  of  the  Iowa  Bupreme  Court  in  the 
case  cited  In  support  of  our  former  decision. 

The  cases  of  Imperial  F.  Int.  Of.  v.  Z>un- 
ham,  117  Pa.  460.  10  Cent.  Bep.  S7S,  and 
FUioti  V.  Anhland  Mut.  F.  Int.  Oo.  117  Pa. 
548,  10  Cent.  Rep.  581,  cited  on  the  rehear- 
ing, are  essentially  like  the  other  cases  cited 
to  the  same  poiat,  which  we  have  already 
considered. 

We  conclude  that  there  was  In  this  case 
no  change  of  title  or  possession  material  to 
the  risk,  and  that  the  judgment  of  the  su> 
perior  court  on  the  facts  found  was  correct. 

In  reaching  this  ocHiclusion  we  have  not 
overlooked  the  argument  based  upon  the  fact 
that  Stewart  agr^  to  pay  one  half  of  the 
preroinm  on  the  insurance  of  the  hotel.  That 
agreement  is  evidentiv  one  of  the  terms  of 
the  lease  as  contradlstingaished  from  the 
agreement  to  purchase. 

ThtJvdffnutfU  it  e^phmed. 

We  concur : 

P»tars(m.i/'.,'HarFlaon,tr.,  DttHaveo. 
J.,  OaTontte.  J. 
HeFarlMd.  J. :  I  concur  in  the  order  of 

affirmance. 

Petition  for  seocod  leheariu  denied  OeU^ 
ber  1»,  1881. 
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JIOUNT  TERNON  FIRST  NATIONAL 
BANK  ei  al.,  Apptt., 
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Bichud  8ABLLB  tt  A 
(....Ind.....) 

1.  A  property  owner  mar  MaJateln  » 
soit  to  eqloia  the  rebvUdlnff.  In  vtoUiUon 
of  I  vKlld  01(7  ordlmujoe.  of  a  wooden  buUcUng' 

I  wblcb  itaas  been  partially  deetroyed.  bj  fire,  al- 
tbough  it  would  not  be  a  nutaanoe  par  as,  If  It 
wOI  worfc  special  and  Irreparable  Injinr  to  Uid 
and  to  hie  property,  aa  by  dlmlntitrtng  the  value 
of  tlie  property  and  InereaaloB  the  rates  of  Id* 
•tuaooe  tbMeon. 

S.  Owners  of  Mparate  and  distlnet 
tueieotB  may  axiite  In  an  action  to  re- 
■trato  tbe  retmUdlnr,  In  Ttolatlon  of  a  dty  ordl- 
iianee,ot  aatnictDntmrtfallr  deatmyed  tvflre, 
tbe  Injiny  from  which  win  atfeot  all  of  tbem 
alike. 

S.  nwlutontlon  to  deprive  a  mnnletpal 
eorporatlon  of  Ite  common-law  powers 

will  DOC  be  Inferred  eimplj'  because  certain  of 
}tuiA  powen  are  enumerated  and  conferred  upon 
tt  by  Ittdiarter  while  no  mention  la  made  of  the 
nKoCtbem. 


4.  A  aundfllpallty  eannotto  wlth9at  expre* 
authority,  abeolutaly  and  witbont  regatd  to  clr> 
oumitanoeAi  prohibit  tbe.  nioklnff,  upon  »ny 
wooden  buildloc  wf  tbin  deeUcnated  llmlia,  at  T»> 
pairs  to  the  amount  of  $800  or  over. 

(8epCembw2X;  180.1 

APPEAL  by  complainanlfl  from  a  Jadgment 
of  the  Circuit  Court  for  Posey  Couoiy  in 
favor  of  defoidsots  in  u  action  brouglit  to 
enjoin  the  repairing  of  a  cerUin  wooden  build- 
ing. Afftrmed. 
Tbe  facts  are  staled  Id  tbe  opinion, 
Memrg.  Elijah  M.  Spencer  and  William 
P.  Edaon,  lor  appellants: 

Tbe  OTdloaoce  in  queaUon  is  fully  author- 
iied  by  law.  The  Statute  confers  upon  tbe 
Oit^  of  Mt.  Teroon,  If  not  exproasly,  at  leart 
by  implication,  as  a  part  of  tne  p<Hice  power 
of  the  State,  fuU  antbority  lo  pass, such  onUr 
nance. 

I  Dillon.  Mun.  Corp.  ^  141, 149. 

XToder  tbe  police  power  of  tbe  State  and  gen- 
eral welfare  claose  of  the  Statute,  a  dty  m«y, 
by  ordinaoce,  problUt  iha  eteclioB  oi  frame 
buildings  within  its  aie-limitH,  In  Uii)  absence 
of  espress  legtslatlve  authority;  and  sucb  dty 


Ion.— JfimletiNd  control  over  the  erection  of 
tooodeit  buOdingt. 

It  k  entirely  competent  for  a  moniofpal  oorpo- 
ntlon  to  tegulate  tbe  extent  of  tbe  Are  limits  and 
preserfbe  tbe  character  of  the  material  with  which 
boOdtaws  within  certain  designated  limits  shall  be 
eoBStmoced.  The  city  onnnoU  has  tbe  sole,  abao- 
bue.sod  final  control  of  all  qnestlonsof  this  obar- 
scter.  Stitte  v.  Clarke.  H  Ho.  17;  Dee  Holnes  Qaa 
Ool  r.  Des  Hotnea,  «  Iowa,  GOB;  1  DllL  Hon.  Corp. 
IN:  St.  Louis  T.  Bofflnger,  U  Ho.  15;  Baker  v.  Bos- 
taB.Iinc^l8ft;  1  Dtnon,  Han.Corp.8d  ed.l47K. 
^m^noU  i;TeasleT.Hayo.  45  Ve.  «>:  niy.Pe. 
ntlooer.  U  Pick.  218;  Danlelly  r.  Okbanlm,  OS  Ga. 
211;  Pu-kST.Boeton,8Plok.n8;  BbeaidanT.  Golvlo, 
n  lit  231':  Weatem  8ar.  Fund  Boo.  t.  Philadelphia, 
8IPa.l3\UB;  Xonzoev.  Hoffman, 98  La.  Ann.  651, 
M  Am.  Rep.  MSt  S  IHIlon,  Hun.  Corp.  •  8BB,  and 
msM  dtod;  Indianapolis  t.  lodlaaapoUs  Gas  L.  A 

coixeBind.a6a. 

Tbe  by-law  of  a  nnnlelpallty  has  the  same  effect 
wttMo  Its  limits  and  with  reepect  to  tbe  persons 
upon  whom  it  lawfully  operates  as  an  Act  of  Par- 
Bmeot  baa  upon  the  sublecta  at  large.  Xford 
AUogec  In  Hopkins  t.  Swansea,  4  Uees.  k  W.  881, 
Ht  Hflne  t.  Darldson,  5  Mart.  M.  B. «».  The  Queen 
T.Orier,ttU.CQ.B.SSt. 

Itrnt  a  olty,  especially  when  authorised  by  Its 
barter,  bee  tbe  right  to  eetabllsb  fire  districts,  and 
■sy  prohibit  the  erection  of  wooden  buildings,  aa 
■afegnard  against  tbe  oocurrenoe  and  spread  of 
conflagration  is  not  denied,  and  Is  well  settled  by 
uuhorlty.  See  1  DUloo,  Hun.  Corp.  405.  citing 
QKrieston  Elford,  1  HoMulL  L.  831;  Brady  v. 
Northwestern  Ins.  Oo.  11  Hlob.  4S5;  Douglass  v. 
Oon.  X  Bavle.  sat;  Wadletgh  r.  Olhnan,  U  He.  408; 
Tuderbat  V.  Adams,  7  Cow.  849.  SSt;  Charleston  v. 
K(»d,l?W.  Va.681;  Kbig t.  Davenport.  98  IU.306; 
Bwngartoer  t.  Hasty,  100  Ind.  571;  Kllngler  v. 
lUel,  10  Cent.  Bep.  881,  U7  Pa.  8S8. 

While  It  Is  an  indisputable  proposition  that  the 
XstWatme  Is  alone  empowered  to  eoaot  statutory 
ls»a.  It  is  equally  weU  settled  that  It  may.  In  Its 
teetfcm.  nrlntats  to  mnnkrtpalltlee  tbe  power  to 


make  by-laws  and  otdltnnoea  wblch  are  lovestPd 
wHh  all  <tf  the  force  and  effect  of  general  lews  duly 
aanoStonedtvtbeLBRiriatute.  Beland  v.LowriUS 
AUen.  «7;St,  Louis  r,  Bofflnger,  19  Ho.  18,I5(  BrtiA 
Presby.  Church  v.  Hew  York.  5Cow.  688;  M.  Louis  v. 
Manufacturers  8av.  Bank,  48  Ho.  574;  UoDermotl  v. 
Board  of  Police.  5  Abb.  Pr.  482;  Des  Hohke  Gas  Co. 
T.  I>esHolnea,itIowa,B0B,84Am.  Sep.  788;  Hason 
T.  Shawneetiiwn.  77  HL  888;  State  v.  Tiron.  88  Obun. 
183;  Starr  v.  Burlington.  45  Iowa.  87;  TndUnaimlls 
T.  Indianapolis  Gas  L.  ft  O.  Oo.  88  Tnd.  aBft. 

Tbe  only  test  of  general  legMattve  action  sbooM 
tw.  Was  tbe  law  passed  In  ptneuanoeoCand  laba- 
oord  with  tbe  Oonstitntlon,  and  In  ttm  azerdSB  of 
tbe  eonstlnitlonal  powen  of  tbe  legisIatlTft  body? 
In  the  case  of  a  mimlolpel  oorpontlon,  tbe  ques- 
tloa  is,  whethm  It  was  tn  aouord  with  the  Constitu- 
tion, state  and  federal,  and  then  within  the  powers 
granted  In  the  oharfeer  of  the  corporation.  XI  so, 
the  propriety  and  mode  of  Its  ezerdsb  fi  one  solely 
for  the  legislative  t)ody  exercising  tt,  EooxrlUe 
T.  Bbrd.  12  Lea.  121. 47  Am.  Rep.  886. 

Cities  and  Tillages  are  vested  with  power  to  pre* 
scribe  Are  bmlts,  and  direct  that  all  wooden  build- 
ings within  those  llnilta.  when  damaged  by  flre, 
decay  or  otherwise,  to  the  extent  of  fifty  per  cent 
of  their  value,  shall  be  torn  down  and  Tcnoved. 
HuTd,  SUt.  1881,  p.  218.  I  88.  See  also  Harvey  v. 
De woody,  18  Ark.  888;  Ferguson  v.  Selma,  IS  Ala. 
898;  Toledo,  W.  ft  W.  B.  Co.  t.  JacksonvlUe.  dt  IlL 
87;  Cooley,  Const.  Llm.  6th  ed.  471:  WadJeigh  r. 
GQniBn,  IS  He.  408;  King  v.  Davenport.  98  Dl.  805; 
Louisville  V.  Webster,  106  Hi.  414. 

A  regulation  of  the  use  of  property,  or  a  prohi- 
bition of  Its  repair  when  partially  destroyed.  Is  not 
a  condemnation  to  the  pubHo  use.  Brady  T.  North- 
western  Ins.  Co.  11  Mich.  43&. 

Tbeje  eases  rest  on  solid  principle,  for  the  rule 
has  alwnys  been  that  a  municipal  oorpo ration  has 
the  Inherent  power  to  eoaot  ordlnaooes  for  the 
protection  of  tbe  property  of  its  dtisens  against 
fire.  3  Baooo.  Abr.  147:  Clark  v.  South  Bend,  85 
Ind.  2TS,  44  Am.  Bep.  18;  North  Western  FertUlrJng 
Co.  V.  Hyde  Park,  VTU.  B.«8D,8eR,HL.ed.  1086- 
im;  9  Kent,  Com.  888. 
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mmj,  by  Mdlnaiioe,  pn^btt  the  repair  and  re- 
buudluff  of  frame  houies  within  Ite  fire  limits, 
ia  the  absBDce  of  express  legislative  authority. 

Monroe  v.  ffoffman,  89  La.  Ann.  Ml,  99  Am. 
Hep.  840;  Bavrngartner  t.  Hatty,  100  Ind.  080, 
■i8l;  DilloQ,  Hud.  Corp.  §406,  died  approv- 
iogly  In  Baumgartner  Ba^,  100  Ind.  580; 
WtMA,  NnlaaDceB,  g  741;  OharU$Um  t.  JZewf. 
27  W.  Va.  681,  05  Am.  Rep.  886;  WadUigh  v. 
dilman,  12  Me.  408,  28  Am.  Dec.  188;  SaUm 
V.  Majfnea,  128  Mass.  873;  7Vw  T.IVintera,  4 
Thomp.  &  C.  256;  BtM  v.  Nae  Baven.  40 
Conn.  478;  Akoettn^  v.  OnenvOte,  64  Miss. 
669;  mtgfg  T.  BunUngton,  8  West.  Bep.  832, 
106  Ind.  543. 

A  city  may  adopt  an  ordinance  prohibiting 
the  repair  and  rebuUdiag  of  frame  houses 
within  its  fire  limits,  in  the  absence  of  express 
legiBlatire  enactments  authorizing  the  same. 

Bradg  T.  Iforthweitem  Int.  Go.  11  Mich. 
4SS',  Oark  v.  South  Bend,  86  Ind.  276;  Bavm- 
gartner  t.  Ha^y,  mtpm;  King  t.  Davenport, 
98  m.  806,  88  Am.  Rep.  89. 

The  general  law  which  authorizes  the  City 
of  Mount  Vernon  to  adopt  an  ordinance  for- 
bidding the  repair  and  reboildins;  of  wooden 
buildings,  either  expressly  or  by  necessary  im- 
plication, is  constitutional  and  valid.  The 
power  of  the  State  over  police  regulaUona  is 
supreme. 

eUavghUr  Bmm  0am,  88  U.  S.  16  Wall 
86,  2114.  ed.  894;  Baumgartn^y.  Hatty,  100 
Ind.  084;  Oim.  v.  Alger,  7  Cusb.  84;  Tavnton 
V.  TattlffT,  116  Mu88.  254;  Watertown  v.  Mayo, 
109Mai«.8lO;  Lake  View  v.BoieBiU  Oemetery 
Co.  70  III.  191;  Baniele  t.  Bibfard,  77  Dl.  640; 
Baiittrv.  Qmnettp,  118  U.  8.  97,  28  L.  ed. 
928.  . 

The  powers  conferred  by  the  laws  of  the 
State  upon  municipal  corporations  to  prelect 
property  from  fire  "are  in  thdr  nature  legisla- 
tive ana  governmental;  the  extent  and  manner 
ot  their  ezociae  within  the  spb««  prescribed 
by  atatnte  are  necenarUy  to  be  deto'mined  by 
toe  Judgment  and  diacretion  of  tibe  proper 
mnnicipal  authorities,"  and  "the  power  of  the 
titj  over  the  subject  fa  that  of  a  ^legated 
quasi  sovereignty. 

Wheeler  v.  Cincinnati  19  Ohio  St  21.  See 
also  A  Ooal  Float  v.  JeffertonviUe,  10  "West. 
Rep.  888,  113  Ind.  18;  DIlloo,  Mud.  Corp. 
gg  816,  819t  StaU  v.  White.  82  Ind.  278, 43  Am. 
Rep.  406;  Fm*ieh  v.  Miehoaer,  9  West.  Rep. 
894,  111  Ind.  473. 

The  ordinance  in  qnestion  ia  not  uncoostitu- 
tional,  is  not  against  etMnmoii  ri|^t,  and  b  not 
unreasonable. 

Dillon,  Man.  Corp.  141-420;  JftsipT/Nicav, 
Buquet,  2  yeales.  498;  Brady  v.  Northutetern 
In*.  Co.  11  Mich.  425;  Clark  v.  Bntth  Bend,  85 
Ind.  276. 

The  following  authorities  Further  sustain  the 
validity  of  the  ordinance  in  question: 

Cooley,  Const.  Lim.*  696;  King  v.  Baten- 
port,  98  111.  806,  88  Am.  Rep.  89;  Fieldt  v. 
Stokl^.  99  Pa.  806,  44  Am.  Rep.  109;  Wood. 
Nuiianees,  %  118;  ThsOem  t.  Farter,  14  Lea, 
<23,  52  Am  Rep.  178.' 

Injunctton  Is  the  proper  remedy  to  prevent 
the  wrongful  acts  of  a  person  in  repairing  and 
rebuilding  a  frame  bowse  on  his  property, 
within  the  fire  limits  of  a  city,  in  violation  of 
its  ordinance,  afler  be  has  threatened  and  com.- 
18L.R.A. 


menced  to  so  repair  and  rebuild  the  same, 
when  the  injunction  is  invoked  by  a  person 
whose  private  property  does  and  will  suffer 
great  and  irreparaltte  damage  from  vucb  wrong- 
ful acts. 

Blanc  V.  Murray,  86  La.  Ann.  162,  51  Am. 
Rep.  7:  Stonr,  Sq.  Jur.  1 924;  JGlhau  v.  ^9arp, 
27  N.  Y.  025;  Bootittte v.  Brooma  County  Suprt. 
18  N.  Y.  160;  Borttman  v.  Young,  13  Phila. 
19;  Briee't  App.  89  Pa.  85;  Rand  v.  Witber.  19 
m.  App.  886;  Wood,  Muiatncw,  780.  769; 
High,  fnj.fi  498. 

Meam.  W.  S.  Jackson  and  O.  V.  Mmi- 
iles.  for  appellees: 

Appellants  had  no  right  to  join  in  a  bill  for 
injunction. 

Hllliard,  Inj.  8d  ed.  888-887. 

An  action  to  restrain  the  commission  of  a 
threatened  public  nuisance  cannot  be  insii- 
tuted  by  indlv{dual^  but  must  be  brought  by 
the  proper  officer,  the  people  or  the  municipu- 
ity. 

Pom.  Eq.  Jur.  g  1849;  AUy-Oen.  v.  Tu^ 
Tee  Co.  104  Mass.  2»9:  Joita  v.  GardweU.  08 
Ind.  881;  lAjoperd  v.  Edteardt,  39  lod.  165; 
Bolzman  v.  Bibben,  100  Tnd.  338. 

Courts  of  equity  will  not  interpose  their  pow- 
ers to  enforce  such  by-laws  either  at  ihe  suit  of 
the  corporation  itself  or  one  of  ils  membeia. 

Waupun  V.  Moore,  84  Wis.  450;  Budton  v. 
TTiorne.  7  Paige.  261, 4  L.  ed.  148;  St.  J<^n»  v. 
MeFartan,  88  Mich.  73;  Wood,  Nuisances. 
§789. 

The  power  conferred  by  a  general  welfare 
clause  is  restricted  by  reference  to  other  pro- 
visions of  the  charter  or  constituent  act. 

St^tte  V.  MerriU,  87  Me.  830;  Montgomery 
Montgomery  A  W.  PI.  Boad  Oo.  81  Ala.  7«; 
Mount  IHettaant  v.  Brme,  11  Iowa,  899. 

The  L^slature  restricted,  confined  and  cov- 
ered all  it  intended  to  do  in  granting  power  to 

{iroteet  against  fire  in  a  special  clause,  exclud- 
□g  all  other  thoughts  or  ideas.  Bxpretno 
vniut  ett  exelutio  aiUriut, 

"Repairing"  is  in  no  sense  the  same  as  "erect- 
ing" and  cannot  be  so  construed  under  the 
most  literal  rules  of  interpretation. 
Brady  v.  Northwe^wn  Ina.  Co.  11  Mlcb.  436. 
Where  the  acts  to  be  done  more  or  less  af- 
fect or  impair  private  property— the  powers 
granted  lo  a  municipal  cwpotation  must  be 
strictly  construed. 

Kyle  V.  Malin,  8  Ind.  87;  La  Fayette  v.  G)X, 
6  Ind.  89;  McEwen  v.  Qilker.SA  Ind.  235;  Rot^ 
V.  Indianapolie,  38  Ind.  61;  Watdo  v.  Wallaee. 
13  Ind.  584;  Leavenworth  v.  Norton,  1  Kan. 
482;  Hoop&r  v.  Emery.  14  Me.  375;  Wood,  Nui- 
sances, %  788. 
It  is  repugnant  to  justice  to  extend  by  im- 

EUcatlon.  a  power  wmeh  may  beoome  penal 
I  its  effects,  and  through  and  under  the  spe- 
cious guise  of  providing  for  public  securi^  de- 
stroy vested  rights. 

A  corporation  wltti  the  power  of  making  by- 
laws cannot  ms^  any  such  law  to  incur  a  fw* 
feiture. 

Kirk  V.  JKffWUs,  1  T.  a  134. 

No  munidpalHy  in  legislating  by  virtue  of 
its  charter  can  enact  an  ordinance  unreasonable 
in  its  scope  and  operation. 

A  Coal  Float  v.  JefftrmnviXU,  10  West  Rep. 
833,  112  Ind.  15. 

How  unreasonably  Ute  second  section  of  the 
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wdtomce  oui  openta  Is  gm^lcalfy  itated  by 
J*itie$  OuopbeU  fa  Bndit  r.  IfortiiiBMUm  Tru. 
Cf.Mpra. 

HeBiid«»  J.t  dellTered  the  opinion  at 
tbecout: 

TUs  can  iifrolTes  the  Tkltdlfey  of  the  sec> 
ood  aecti<m  of  ui  ordioance  of  the  City  of 
Hl  TeniOD,  entitled  "An  Ordlnftnoe  Con- 
oerninK  the  Prerention  of  Fires. "  The  first 
Kctiott,  the  vallditj  of  which  is  not  called 
ia  qneBti<ni,  esteblishes  fire  Ihnlts  and  pre- 
Mribes  the  material  which  may  be  'Ueed  In 
the  erection  at  baildtngs  wMiln  then  limits. 

The  second  section  is  as  follows :  **SectIoD 
3.  It  shall  be  unlawful  for  any  person  to 
iltn-,  repair,  or  rebuild  any  frame  or  wooden 
building  situated  within  the  limit  defloed 
and  prncribed  by  this  ordinance,  whenever 
the  amount  required  to  alter,  repair,  or  re- 
baild  shall  equal  or  exceed  the  snm  of  Uiree 
bnndred  dollars.  Any  person  Tlolating  the 
praridons  of  this  section  may  be  fined  in 
any  sum  not  less  than  two  dollars,  nor  more 
than  one  hundred  dollars,  with  costs,  and 
cacb  day  that  workmen  are  employed  on  such 
building  shall  oonstltuto  a  distinct  offense." 

The  complaint  charges,  in  substance,  that 
the  appellees  woe  the  owners  of  certalo  real 
otete  in  Mt.  Vernon,  and  within  die  fire 
limits  prescribed  by  the  ordinance  In  quea- 
tioQ,  up<Mi  which  tbey  were  threatening  to 
tnd  bid  commenced  to  rebuild  and  repair 
certain  frame  buildings,  at  a  cost  exceeding 
WO,  which  had  previously  been  partially 
wstn^ed  by  fire.  The  appellants  (plaintlflra 
below)  are  shown  to  be  each  the  owners  of 
oertsin  other  tracts  of  land,  either  adjacent 
to  or  in  the  immediate  Ticinlty  of  the  appel- 
lee's building,  on  which  valuable  builaings 
hare  been  erected ;  and  tbey  t^rge  that  by 
KMon  of  the  ^reatened  repairing  and  re- 
bnilding  by  tiie  appellees,  the  danger  at  the 
dsitntctioii  by  flre  of  tbelr  respective  build- 
ings is  "  greatly  Increased  and  made  more 
imminent,  thereby  diminishing  the  value  of 
nid  plaintiff's  real  estate  and  increasing  the 
nte  of  flre  Insurance  thereon,  to  the  Irrepar- 
able injury  and  damage  of  the  said  bulld- 
iinon  each  and  all  of  the  said  pieces  of 
real  estate,  so.  as  aforesaid,  owned  by  the 
plaintiffs,  and  is  an  obstruction  to  the  froe 
ae  by  the  plaintlth  of  their  said  property 
tnd  iDt«rferes  with  the  comfortable  enjoy- 
neat  thereof, "  etc. 

Pnyer  for  an  Injunction.  The  circuit 
nrart  sustained  a  demurrer  to  the  complaint 
nd  TKodered  judgment  for  costs  In  favor  of 
tte  appellees.  Three  questions  are  presented 
uA  ducussed : 

1.  Will  Injunction  lie  In  such  a  caseT 

S.  If  so.  Is  there  a  mlsjirfnder  of  parties 
plaintiff^ 

3.  Is  the  section  at  ordinance  In'questlon 
nlidr 

As  »  rale,  >  court  of  equity  will  not,  at 
>be  solfe  of  a  cUy,  restrain  by  injunotion  the 
teatened  violation  of  an  ordlimnce  of  such 
city  r^latiojg  the  election  of  buildings  for 
tke  purpose  of  greater  security  against  dam- 
■fe  by  flre.  15  Am.  ds  Bog.  Encyclop. 
Uw.  1172 :  8t.  Johm  V.  MeFariai^  88  Mich. 
%  30  Am.  Rep.  471 ;  ITmifMm  v.  Jft#re.  64> 


wis.  454,  17  Am:  Hep.  44«;  Bvdam  T. 
Tluyme,  7  Paige,  281,  4  L.  ed.  14S;  Jfon- 
eh£tUr  V.  8my(he,  64  N.  H.  880,  5  New  Eng. 
R^.  C8. 

Nor  will  the  courts  thus  interfere  at  the 
suit  of  an  individual  when  such. interference 
Is  sought  solely  for  the  enforcement  of  the 
ordinance,  and  not  because  of  special  damago 
tbreatralng  the  party  a^fng  such  Interfer- 
ence. 

Some  of  the  authorities  above  cited  affirm 
that  to  warrant  the  application  of  the  re- 
straining power  to  prevent  the  erection  of 
buildings  in  violation  of  a  city  ordinance 
the  act  sought  to  be  restrained  must  be  a 
nuisance  in  fact,  and  not  one  created  solely 
by  statutory  enactment  or  municipal  ordi- 
nance. 

We  can  see  no  good  reason  for  tbe  distinc- 
tion. When  it  is  shown  that  the  erection  of 
a  building,  if  permitted,  will  be  in  express 
violation  of  a  valid  municipal  oidiuance, 
although  it  would  not  be  a  nuisance  per  ae. 
an  individual  who  shows  such  fact,  and 
shows,  in  addition,  that  Its  erection  will  work 
special  and  irreparable  injury  to  him  and  to 
his  property,  is  entitled  to  relief  by  injunc- 
tion. It  is  only  when  Ae  injury  is  general 
and  public  In  in  effects,  and  no  ^H^vate  right 
is  violated  in  contradistinction  to  the  rignts 
of  the  rest  of  the  public,  that  Individuals 
are  precluded  from  bringing  private  suits  for 
the  violation  of  their  individual  rights. 
^ne  V.  MuTvaiy,  86  La.  Ann.  163,  61  Am. 
Bep.  7;  Wood,  Nuisances,  646  a  Me- 
Olotkev  T.  Kretinff,  76  Cal.  Sll,  28  Am.  ft 
Eng.  Corp.  Cas.  ISl ;  Bontman  v.  Touno,  IS 
PhRa.  19;  Band  v.  Witber,  18  111.  App.  895: 
Mmtroe  v.  Eofman,  39  La.  Ann.  6S1,  29 
Am.  Rep.  845.  In  the  case  at  bar  it  is  charged 
by  tbe  averments  of  the  comnlaint  that  the 
tdireatened  act  will  be  in  violation  of  a  mu- 
nicipal ordinance,  and  that  It  will  work 
special  and  irreparable  Injury  to  the  prop- 
erty of  the  petitioners.  Tney  have  the  right 
to  maintain  tbe  action. 

There  is  no  misjoinder  of  parties  plaintiff. 
While  the  appellants  are  shown  to  be  the 
owners  of  separate  and  distinct  tenements, 
and  thus  are  not  united  in  interest  with  each 
other,  there  Is  one  object  of  common  Interest 
among  all  of  them.  They  all  claim  one 
general  right  to  be  relieved  from  that  which 
they  insist  is  a  nuisance,  and  which  aliKo 
affects  all  of  them.  Their  common  danger 
and  common  interest  In  tbe  relief  soiight 
authorizes  them  to  join  in  the  action.  Tats 
V.  mio  A  M.  B.  Go.  10  lod.  174,  and  authori- 
ties tbere  olted;  AtUKxin  v.  PAt7I*p«,  110 
Ind.  820,  9  West.  Rep.  49. 

The  question  as  to  the  validity  of  the  or- 
dinance prftaents  much  greater  difflcnlty. 
Tbere  can  be  no  doubt  that  In  this  State 
cities  poffiess  ample  power  to  enact  ami  en- 
force reasonable  ordinances  to  secure  protec- 
tion against  flre.  In  the  absence  of  cxpreM 
statutory  authority,  tbe  enactment  ano  en- 
forcement of  reasonable  regulations  tA  MdAa 
character  is  rcrognized  as  a  legitimate  exer- 
cise of  the  police  power,  necessary  to  the 
safety  of  the  city.  Batimffortmr  v.  Baatjf, 
100  Ind.  575 :  ffrnty  v.  Huntington,- 106  Ihd. 
548,  8  West.  Rep.  '892 ;  Clark  v.  BmOh  Band, 
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85  Ind.  876,  and  authorttlee  cited  in  each. 
'Also,  Mimroe  v.  Hoffman,  tupra;  King  t. 
Davenport,  OB  III.  305 ;  Wadleigh  v.  Oilman, 
18  Me.  403,  28  Am.  Rep.  .188;  SiUem  v. 
Maymk,  188  Haas.  878 :  Troy  t.  Winter*.  4 
Tbomp.  &  C.  2S6 ;  MeKiddin  r.  Fait  Smith, 
85  Arl  858;  KUnffer  t.  Bieket,  117  Pa.  S86» 
10  Cent.  Rep.  381. 

In  addition  to  the  power  thus  possessed, 
clause  82  of  %  8106,  Rev.  Stat.  1881,  enum- 
erating the  powers  conferred  upon  cities, 
confers  express  authority  to  establish  fire 
limits  and  prevent  the  erection  of  wooden 
buildings  in  such  parts  of  the  city  as  the 
common  council  ma;  determine.  The  stat- 
utory authority  is  still  further  extended  by 
clause  5  of  the  same  section,  and  by  section 
3155,  linown  as  tbe''geQeral  welfare"  clause. 
Counsel  for  appellee  insist,  however,  that 
the  enactment  of  the  statutes  in  question 
served  as  a  limitation  upon  the  powers  of 
the  city ;  that  the  powers  therein  enumerated 
and  more  belonged  to  the  city  at  common 
law,  and  that  by  the  statutory  enumeration 
of  certain  specific  powers,  all  others  not  thus 
enumerated  are  excluded.  Ezpretsio  uniua 
eat  excluiM  alterius  has  no  application.  The 
Statute,  in  so  fur  as  it  enumerates  common- 
law  powers  jireriously  possessed  by  the 
imunicipality  is  merely  declaratory  of  the 
common  law.  But,  while  !t  is  no  doubt 
competent  for  the  Legislature,  in  creating 
such  corporations,  to  deprive  them  of  all 
(»)|nm»n-1aw  police  power,  and  enact  that 
Ibey  shall  poraess  and  exercise  such  only  as 
pre  conferred  by  statute,  such  intantion  of 
the  X«egislature  will  not  be  inferred  simply 
because  some  of  the  common-law  powers 
are  enumerated  while  no  mention  is  made  of 
«thers.  In  tlie  exercise  of  these  powers,  they 
may  not  only  prescribe  where  wooden  build- 
ings majr  ^nd  where  they  may  not  lie  erected, 
bu^thegi  .may  uDdoubtedly  exercise  a  reason- 
able control  oyer  the  making  of  repairs  on  all 
buildings,  whether  of  wood  or  not,  and  may 
prevent  the  use  of  inflammable  or  otherwise 
dangerous  material  in  making  such  repairs. 
It  can  hardly  be  doubted,  that  if  the  owner 
of  a  building  proposed  to  make  repairs  or 
additions  to  it  of  such  material,  or  in  such 
nrnnner  as  to  seriously  menace  the  public 
safety  or  to  greatly  endanger  adjacent  prop- 
erty, the  city  autliorities  have  ample  power 
to  interfere  and  prevent  the  making  of  such 
repairs  or  additions.  Montgomery  v.  Louit- 
viUe  &  R.  Co.  ,84  Ala.  137 ;  King  v. 
Davenport,  98  III.  305,  38  Am.  Rep.  80. 

They  alao  have  full  power  to  abate  nui- 
sances, and  may,  if  necessary,  remove  or 
compel  the  removal  of  buildings  which  have 
fw  any  cause  become  nuisances,  by  getting 
ia  awsn  condition  that  they  greatly  endanger 
the  public  health  or  safety  or  tlie  safety  of 
adjacent  property,  provided  tbe  danger  in- 
heres in  the  building  and  not  simply  in  the 
|ise  to  which  the  building  Is  put.  Here, 
also,  although  the  statute  gives  ample  author- 
ity, they  have,  without  ^tutory  authoritv, 
ample  power  at  common  law  to  cause  the 
abatement  of  the  nuisance;  and  if  it  cannot 
be  otherwise  abated,  they  may  destroy  the 
thing  which  constitutes  or  creates  it.  Bavm- 
^Ttner  V.  Battftt  mprO)  and  authorities  cited. 
13Ua  A. 


They  may  also  remove,  or  compel  the  re- 
moval of,  wooden  buildings  erecfead'  in  vio- 
lation of  a  valid  ordinance,  not,  necessarily, 
because  the  building  thus  erected  is  a  nui* 
sanoe.  but  because  its  erection  was  itt  viola- 
tion and  defiance  of  the  law,  and  its  owaa 
cannot  ctmiplaiii  when  the  law  Is  vlndioated 
by  its  removal.  If  it  were  possible  to  so 
prepare  wood  that  it  would  be  alMoIutely 
non-inflammable,  and  that  a  building  erected 
of  it  would  be  fire-proof  and  safer  than  one 
erected  in  the  ordinary  way,  of  atone  or 
brick,  a  building  thus  erected  of  wood,  in 
violation  <rf  a  valid  ordinance  enacted  under 
clause  82  of  section  3106,  tupra,  forbidding 
such  erection,  would  t>e  as  mudi  subject  to 
removal  or  destruction  by  the  autiiorities  as 
if  it  were  ccmstnicted  of  wood  not  thus  pre- 
pared. 

It  is  manifest,  therefore,  that  tlie  right  to 
remove  or  destroy  the  building  thus  erected 
in  violation  of  an  ordinance  deoe  not  grow 
out  of  the  fact  that  it  is  a  nuisance,  as  a 
building  made  out  of  such  material,  if  other- 
wise skillfully  and  properly  constructed, 
would  be  as  safe  or  safer  than  one  built  in 
the  ordinary  way,  of  stone  and  brick,  and 
could  not  be  a  nuisance.  As  issaid  in  Baum- 
goKtner  v.  Ba^jf,  supra:  "A  municipal  cor- 
poration has  no  power  to  treat  a  thing  as  a 
nuisance  which  cannot  be  one."  See  also 
Wood,  Nuisances,  633;  Yatea  v.  MilwauJcee, 
77  V.  S.  10  Wall.  407,  19  L.  ed.  984 ;  Se 
Jaeobe,  98  N.  Y.  98,  50  Am.  Rep.  636. 

The  power  in  such  case  to  compel  the  re- 
moval of  the  bulldins  grows  solely  out  at 
the  fact  that  its  erection  was  in  violation  M 
the  ordintuice. 

T\m  discovery  of  a  process  by  which  wood 
could  be  made  non*  inflammable,  and  in  all 
respects  as  safe  to  be  used  in  the  construction 
of  buildings  as  stone  or  brid^  or  iron,  would 
end  the  common-law  power  of  the  city  to 
prohibit  the  erection  of  wooden  butldiags, 
or  its  power  under  the  general  welfare  clause, 
while  under  the  statute  that  power  would 
still  exist  simply  berause  the  material  was 
wood,  and  not  at  all  because  it  was  dan^r- 
ous.  So  with  the  power  to  remove  buildings 
already  erected.  There  is  no  express  legis- 
lation on  the  subject,  and  such  powers  as  Uie 
city  has  are  its  common-law  powos,  rein- 
forced by  the  general  welfare  clause  of  the 
Statute. 

As  above  shown,  a  building  erected  in 
violation  of  a  valid  ordinance  may  be  re- 
moved without  reference  to  its  character ;  but 
with  Uils  exceptitm  cities  can  only  condemn 
as  nuiaanoea  and  compel  the  removal  of 
buildings  which  are  In  themselves  fw  some 
reason  dangerous  or  hurtful.  The  author  of 
a  valuable  work  on  the  law  of  nuisances 
states  the  law  as  follows:  "The  power  to 
abate  nuisances  does  not  warrant  tlie  destruc- 
tion of  valuable  property  which  was  law- 
fully creeled ;  ta  anyuiii^  which  wis  erected 
by  lawful  auUiorit?.  It  would  indeed  be  a 
dangerous  power  to  repose  in  municipal  cor- 
porations to  permit  them  to  declare,  by  ordi- 
nance or  otherwise,  anything  a  nulKanoe 
which  the  caprice  or  interest  of  those  having 
control  of  itA  government  might  see  fit  to  out- 
law, without  Deing  respoBsible  toe  all  the 
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consequences ;  and  even  If  sucb  power  is  ex 
prmly  given  by  the  LeglslRturc,  it  is  utterly 
iDopentiTe  and  void  onless  the  thing  is  in  fact 
i  DuisaQce,  or  was  created  or  erected  after 
the  passage  of  the  ordinance  and  is  in  de 
flsnoe  of  it."  Wood.  Nuisances.  828.  See 
also  the  opioioo  of  Ju^iee  Miller  in  Tata 
T.  MOumueet,  tttpra. 

This  mmy  serve  to  iodicate  the  scope  of  the 
common-lav  powers  of  the  city  in  this  di- 
rection, and  the  additional  powers  given  by 
the  Statute.  At  common-law,  they  are  only 
lulhorized  to  interfere  with  the  erection  or 
repair  of  buildings  far  eoough  to  prevent 
the  doing  of  that  which  fnnn  its  nature 
would  have  a  tendency  to  create  or  enhance 
dsnger. 

Tbere  Is  in  this  State  no  statute  purporting 
to  give  to  cities  any  power  to  prevent  the 
repair  of  wooden  buildings.  If  they  have 
such  power,  it  is  derived  either  from  the 
general  welfare  clause,  or  it  la  an  incidmt 
of  their  common-law  police  power.  The 
section  of  ordinance  in  question,  if  valid, 
absolutely  prohibits  the  altering  or  repairing 
nf  all  frame  or  wooden  buildings  within  ttie 
flre  limita,  in  all  cases  where  the  cost  of  al- 
tering or  repairing  will  equal  or  exceed  $800. 
It  makes  no  difference  what  material  la  to  be 
used  in  making  the  repairs,  or  what  the  effect 
may  be  on  the  building.  Kepairing  with 
flre-proof  material  is  equally  prohibited, 
Titb  repairs  from  dangerous  and  inflammable 
m&terial.  A  repair  which  would  tend  to 
diminish  danger  falls  under  the  ban  eaually 
vitb  those  the  tendency  of  which  would  In- 
evitably increase  it.  It  makes  no  difference 
wliether  the  building  was  erected  before  or 
ifter  the  establishment  of  fire  limits,  or  what 
its  value  is.  Its  value  may  be  trifling.  It 
may  be  a  mere  wreck  or  remnant  which  $200 
would  practically  rebuild,  or  it  may  be  val- 
uable, worth  many  thousands  of  dollars,  and 
the  cost  of  the  repairs  although  tSOO  or  more, 
relatively  insignificant.  It  may  also  be  that 
DO  other  building  is  near  it  to  De  affected  or 
endangered. 

As  we  have  heretofore  said,  we  do  not 
doubt  that  cities  may  exercise  a  reasonable 
control  over  the  making  of  repairs  to  build- 
ing and  may  prevent  alterations  and  repairs 
vbich  would  create  nnisuices.  This  they 
cin  do  even  in  the  absence  of  statutory  au- 
thority, in  the  exercise  of  the  police  power. 
And  where  fire  limits  are  established,  they 
may  doubtless  prevent  the  repair  of  a  wooden 
building  within  such  limits;  when  to  repair 
would  practically  be  to  rebuild,  whether  such 
repairs  wonld  creates  nuisance  or  not.  They 
muot,  however,  at  least  without  express 
KatutoW  authority,  enforce  a  general  sweep- 
iDzprohibition  of  all  repairs. 

Whether  a  statute  attempting  to  confer 
such  power  would  be  constitutional  we  need 
not,  of  course,  decide  in  this  case ;  but  a 
(■nsidcration  of  some  of  the  possible  effects 
fii  such  an  ordinance  may  well  suggest  a 
query  of  that  character. 

To  repair  a  building  means  simply  to  re- 
■tore  it  to  a  sound  condition.  The  oatuml 
and  probable  effect  of  repairing,  if  carefully 
done,  would  be  to  diminish  danger,  instead 
«f  to  increase  it  Certainly,  a  Bnildlng  so 
UL.R  A. 


much  injured  or  oUierwlse  otit  of  ropairaS 
to  require  $800  to  repair  it  is  more  likely  to 
endanger  the  public  and  surrounding  prop- 
erty than  if  put  in  proper  repair.  If  it  is 
lawful  to  maintain  ft  without  repair^  how 
can  the  police  power  afford  any  Jariadiction 
for  a  reiusal  to  allow  its  owner  to  remedy 
the  effects  of  accident  or  decay  and  restore 
it  to  a  sound  condition?  To  hold  that  this 
was  a  proper  exercise  of  the  police  power 
would  be  to  prevent  entirely  the  use  of  that 
power  which  is  designed  to  protect  society 
and  prevent  the  doing  of  things  inimical  to 
its  well  being.  Sucb  an  ordinance  might  in 
many  cases  compel  the  owner  of  valnable 
property  to  stand  by  and  allow  it*  to  become 
valueless  and  a  nuisance  without  the  power 
to  prevent  it.  The  accidental  destruction  or 
removal  of  a  roof  which  it  would  cost  $800 
to  replace  might  thus  reduce  valuable  prop- 
erty to  the  condition  of  a  mere  heap  or  ma- 
tenal.  It  is  not  simply  a  restraint  on  A 
noxious  or  improper  use  of  property  by  its 
owner,  but  prohibits  him  doing  that  which 
alone  will  in  many  cases  save  his  property 
from  becoming  a  noxious  and  dangerous 
thing.  Instead  of  restraining  him  from  so 
using  it  as  to  make  it  pernicious  to  bis 
neighbors,  it  would  compel  him  Iiy  inaction 
to  allow  it  to  become  and  remain  so.  It 
might  unquestionably  in  many  cases  amount 
to  a  taking  of  the  property  of  the  citizen 
without  due  proMsa  of  law,  and  without  the 
sanction  of  that  overriding  necessity  by  vir- 
tue of  which  at  times  the  rights  of  toe  in- 
dividual may  be  sacrificed  for  the  public 
good. 

Be  Jacobt,  98  N.  T.  98,  54  Am.  Rep.  888, 
Jmtiet  Earl,  speaking  for  the  court,  says : 
"The  constitutional  guaranty  that  no  person 
shall  be  deprived  of  his  property  without 
due  process  of  law  may  be  violated  without 
the  physical  taking  of  property  for  public 
or  private  use.  Property  may  be  destroyed, 
or  its  value  may  be  annihilated.  It  is  owned 
and  kept  for  some  UFcful  purpose,  and  it  has 
no  value  unless  it  can  be  used.  Its  capnbil- 
ity  for  enjoyment  and  adaptability  to  sonio 
use  are  essential  characteristics  and  attributes 
without  which  property  cannot  be  conceived  ; 
and  hence  any  law  which  destroys  its  value 
or  takes  away  any  of  its  essential  attributes, 
deprives  the  owner  of  his  property.  The 
constitutional  guaranty  would  be  of  little 
worth  if  the  Le^slature  could,  without  com- 
pensation, destroy  property,  or  its  value, 
deprive  the  owner  of  its  use,  deny  him  the 
right  to  live  in  his  own  house  or  to  work  a( ' 
any  lawful  trade  therein,"  etc. 

In  Pimpelly  v.  Oreen  Bay  <t  Jf.  Cannl  Co. 
SOU.  S.  13 Wall.  166-177,  20 L.  ed.  557-S60, 
Miller,  SBTS:  "There  may  be  such  seri- 
ous interruption  to  the  common  and  neces- 
sary use  of  property  as  will  be  equivalent 
to  a  taking  within  the  meaning  of  the  Con- 
stitution, .  .  .  But  the  claim  is  made 
that  the  Legislature  could  pass  this  Act  in 
the  exercise  of,  the  police  power  which  every 
sovereign  State  possesses.  That  'power  is 
very  broad  and  comprehensive,  and  is  o\pr- 
cised  to  promote  the  health,  comfort,  Pufcty 
and  welfare  of  society.'  Its  exercise  in  ex- 
treme cases  is '  fluently  justified  by  the 
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nuxim :  Sahu  fomtU  »uprtma  !«  ett.  It  ia 
med  to  regulate  tBe  use  of  property  by  en- 
foreleg  the  maxim  tie  uten  tvo  u(  aft«num  non 
iadai.  Under  It  the  conduct  of  an  Individ- 
ual and  the  use  of  property  may  be  regulated 
so  as  to  iDterfere  to  some  extent  with  the 
freedom  of  the  one  and  the  enjoyment  of  the 
other;  and  in  cases  of  great  emergency,  en- 
gendering overruling  necessity,  property 
may  be  taken  or  destroyed  without  comoen- 
sation,  and  without  what  is  commouly  called 
due  process  of  law.  The  limit  of  the  power 
cannot  be  accurately  defined,  and  the  courts 
have  not  been  able  or  willing  definitely  to 
circumscribe  it.  But  the  power,  however 
brcMid  and  extensive,  is  not  above  the  Con- 
stitution. When  it  speaks,  its  voice  must 
be  heeded.  It  furnishes  tiie  supr»De  law. 
tlie  guide  for  the  conduct  of  legislators, 
Judges,  and  private  persons,  and  so  far  as 
It  imposes  restraints,  the  police  power  must 
be  exercised  in  subordination  thereto, "  etc. 

In  Potter's  Bwarris  on  Statutes,  458,  it  is 
aald  that,  "the  limit  to  the  exercise  of  the 
police  power  can  only  be  this,  the  .legisla- 
tion must  have  reference  to  the  comfort,  the 
safety  or  the  welfare  of  society." 

In  WaUrtown  v.  Mayo,  100  Mass.  S15-819. 
Colt,  J.,  says:  "The  law  will  not  allow 
rights  of  property  to  be  invaded  under  the 
guise  of  a  police  regulation  for  the  preserva- 
tion of  health  or  protection  against  a  threat- 
ened nuisance.  **  In  StaugJt^  Bovae  Oaae$, 
88  U.  S.  16  Wall.  8ft-87,  21  L.  ed.  8W-412, 
Field,  J.,  says:  "Under  the  pretense  of  pre- 
scribing a  police  regulation  the  State  cannot 
be  permitted  to  encroach  upon  any  of  the  Just 
rights  of  the  citizen,  which  the  Constitution 
Intended  to  secure  against  abridgement, "  etc. 

In  Coe  V.  iSchultz,  47  Barb.  64,  a  learned 
Judge  speaking  of  the  constitutional  limita- 
tions upon  tM  police  power  says:  "I  am 
not  willing  to  concede  that  the  Legislature 
can  constitutionally  declare  an  act  or  thing 
to  be  a  common  nuisance  which  palpably, 
according  to  one  present  experience  or  in- 
formation, is  not  and  cannot  be  under  any 
circumstances  a  common  nuisance,  by  tlui 
common-law  deflnttions  or  common-law  de- 
cisions. .  .  .  Under  the  mere  guise  of  po- 
lice regulations,  personal  rights  snd  private 
property  cannot  be  arbitrarily  Invaded,  and 
the  determination  of  the  Legislftture  Is  not 
final  or  conclusive. " 

The  anUior  of  Tiedeman's  Limitations  of 
Police  Power  says:  "Sec.  132:  ...  An 
arbitrary  Interference  bv  the  government,  or 
by  its  authority  with  toe  reasonable  enjoy- 
ment of  private  lands  is  a  taking  of  private 
property  without  due  process  of  law,  which 
IS  Inhibited  by  the  Constitution.  .  .  One 
can  lawfully  make  use  of  his  property  only 
in  such  a  manner  as  that  he  will  not  injure 
another.  Any  use  of  one's  land  to  the  hurt, 
or  annoyance  of  another  Is  a  nuisance  and 
may  be  prohibited.  .  .  .  Section  122  a: 
.  .  .  But,  the  police  power  of  the  Legis- 
lature In  reference  to  the  prohibition  of  nui- 
sances is  limited  to  the  prohibition  or  regu- 
lation of  those  acts  which  injure  or  otherwise 
Interfere  with  the  rights  of  others.  The 
Legislature  cannot  prohibit  a  use  of  lands 
which  works  no  hurt  or  annoyance  to  the 
18  L.  R  A.; 


neighbors  or  to  adjoining  property.  The  in- 
jurious effect  of  the  use  of  the  land  furnishes 
the  justification  for  the  interference  of  the 
Legislature.  The  legislative  prohibition  or 
regulation  of  the  use  and  enjoyment  of  one's 
private  property  in  land  Is  In  violation  of 
constitutional  principles,  which  is  not  con> 
fined  to  the  prevention  of  a  nuisnnce.  A 
certain  use  of  lands,  harmless  In  Itself,  does 
not  become  a  nuisance  because  the  Legislature 
has  declared  it  to  be  so." 

This  author  also  tersely  and  correctly  states 
the  full  scope  of  police  regulations,  when 
confined  within  their  properiimits,  substan- 
tially as  follows:  "To  compel  everyone  to 
so  use  his  own,  and  so  conduct  himself  as 
not  to  injure  otben,  or  infringe  upon  their 
rights." 

Tried  by  these  tests,  the  second  section  of 
the  ordinance  in  question.  In  so  far  as  it  re- 
lates to  the  repair  of  wooden  buildings,  is 
clearly  invalid.  It  arbitrarily  attempts  to 
take  from  the  owner  of  property  all  power 
to  make  repairs  necessary  for  its  preservation, 
or  necessary  toir  Its  enjuynient,  regardless  of 
the  effect  which  such  repairs  may  nave  upon 
the  public,  upon  adjacent  property  or  upon 
the  rights  of  others,  and  applies  with  equal 
force  to  buildings  detached  and  remote  from 
all  others,  as  to  those  in  immediate  proxim- 
ity to  others,  and  not  only  to  repairs  which 
would  tend  to  create  danger,  but  also  to  those 
which  would  serve  to  remove  or  diminish  It. 

It  will  not  be  contended  by  anyone  that 
the  establishment  of  fire  limits  will  justify 
the  condemnation  and  removal  of  wooden 
buildings  previously  constructed,  simply  be- 
cause t£ey  are  wooden  buildings,  ^fore 
their  destruction  or  compulsory  removal  can 
be  justified,  they  must  become  nuisances. 
Yet  this  ordinance  by  forbidding  repairs* 
would  accomplish  by  indirection  what  could 
not  be  done  directly.  It  would  first  compel 
the  owner  to  allow  it  to  become  and  remain 
a  nuisance,  and  then  punish  him  for  so  doing 
by  destroying  or  removing  his  property. 

We  have  not  been  able  to  fina  an  authority 
anywhere  which  would  sustain  appellants* 
position  In  this  case.  The  case  of  jwvidiv  t. 
It<frthteeatem  In*.  Oo.,  11  Mich.  425.  cited  by 
them,  holds  that  under  the  charter  of  the 
City  of  Detroit,  which  expressly  authorized 
the  enactment  of  an  ordinance  forbidding 
repairs  to  wooden  bulldinss,  an  ordinance 
which  forbade  such  np^re  without  the  con- 
sent of  the  common  council  was  valid. 
That  case  in  two  essential  partlculara differed 
from  the  case  at  bar :  (1)  the  charter  gave 
express  authority  to  enact  the  ordinance ; 
and  (2)  the  ordinance  then  in  question  was 
not  prohibitory,  but  allowed  repairs  when 
consent  was  first  obtained  of  the  common 
council.  The  opinion  was  by  a  divided 
court;  Campbell,  J.,  filing  a  strong  dissent- 
ing opinion  holdlne  the  oidlnance  invalid 
as  applied  to  a  bulMlne  erected  before  Its 
enactment,  notwithstanding  the  charter. 

The  case  of  King  v.  jhvetiport,  08  HI. 
805,  88  Am.  Rep.  89,  was  also  a  case  where 
the  charter  of  the  City  of  Jacksonville  con- 
ferred express  authority,  and  the  ordinance 
In  question  only  forbade  the  building  or  re- 
pairing of  buildings  within  the  Hre  limits 
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vith  other  tlun  fire-proof  matoiria).  A  party 
remoreci  an  old  sbiDgle  roof  from  ber  balld- 
iD2  and  replaced  it  witb  a  Dew  shingle  roof. 
Failiog  to  remoTe  it  upon  notice,  the  city 
marsbai  remoTed  it.  It  wm  beld.that  under 
the  eipresB  authority  conferred  by  the  tbw-, 
ter  ttw  ordlnnnoe  wm  valid.  The  ordinance 
fa  that  CMe,  Instead  ot  prohibiting  repairs, 
simply  prescribed  the  material  that  might  be 
naea  in  making  repairs.  These  two  cases 
are  the  only  ones  cited  by  the  appellanta  upon 
the  question  of  the  right  to  prohibit  repairs, 
altboagh  ma^y  othara  an  cited  upon  the 
genenl  power  <^  the  city  in  the  establlafa- 
nunt  of  fire  limits,  and  their  power  to  pro- 
hibit the  erection  of  buildings.  Other 
authorities  bearing  upon  the  right  to  pro- 
liibit,  or  to  regulate,  repairs  are  as  follows: 

Hon  &  Bemis,  on  Municipal  Poltoe  Ordi- 
luucet,  page  iil4,  lays:  "The  making  of  or- 
dinary repaira  to  existing  buildingt  cannot 
be  pndilbited.  fieshlngling  a  building  for 
iDstaooe,  is  an  ordinary  repair."  See  also, 
to  Uk  lame  effect,  Beg.  v.  Souard,  4  Ont. 
3T7 ;  finwn  t.  ffunn,  87  Conn.  88S ;  Steuart 
V.  Om.  10  Watta,  307. 

The  case  of  Br  parte  fMe,  73  Cal.  125, 
«w  a  case  where  an  ordinance  prohibited 
the  alteration  or  repair  of  wooden  buildings 
within  the  fire  llmito  without  permission  in 
vritiog  from  the  fire  wardens.  The  court 
discunes  at  some  length  the  provision  that 
cntain  offlcera  may  grant  permission  to 
make  repairs,  and  says :  "  It  is  clear,  how- 
erer,  that  a  literal  compliance  with  a  regu- 
Ittim  prohlbittng  the  repairing  of  a  wooden 
building  might  work,  in  Rome  instances, 
mdeiB  bardabips.  The  repair  of  a  leaking 
roof  or  broken  window  would  be  necessary 
to  tbe  comfort  and  health  of  a  family,  with- 
ODt  eobancing  the  danger  which  tbe  framers 
of  the  odinanca  sought  to  guard  against,  and 
lepsln  of  a  more  extensive  diaracter  might 
be  made  to  particular  bouses,  standing  in 
particular  localities,  without  Increasing  tbe 
fin  risks.  And  It  is  equally  clear  that  no 
geoaal  rule  could  be  established  beforehand 
that  would  meet  tbe  emergencies  of  indivld- 
nal  cases.  Therefore,  the  power  to  give  re- 
lief in  particular  ioatances  Is  conferred  on 
certain  officers :  and  it  la  not  to  be  presumed 
that  they  will  ezeiclae  it  WBUtimrr,  or  for 
pmposBS  of  profit  or  oppression. "  The  court 


conclndeg  that  tbe  conferring  of.  the  dlacre-, 
tionary  power  on  the  fire  wardens  was  valML 
and  susteined  €be  ordinance. 

Tbe  case  of  Montgomery  v.  Zouitvitls  &  N. 
J&  Co.,  84  Ala.  187,  was  a  case  where  an  or- 
dinance prohitdted  repairing  tJw  raofo  of 
buildisga  within,  the  fire  llinlta  with  wood 
or  other  inflammable  material.  Like  King 
V.  Davenport,  mtpra.  It  did  not  problbit  mak- 
ing repfurs,  but  forbid  the  use  of  certain 
material  in  making  them. 

In  ^ate  v.  SchvehanU,  42  La.  Ann.  40,  H 
is  held  that  a  legislative  mandate,  autboclz- 
ing  a  municipal  corporation  to  prevent  tbe 
reconBtruction  in  wood  of  old  bulldinga 
within  certain  limits,  does  not  include  me 
mandate  to  prevent  the  repairing  with  (Qiin- 
gles  tbe  roof  of  buildings  originally  covered 
with  sbinglea  It  will  be  observed  on  ex- 
amining these  cases  with  others  that  more  w 
less  directly  bear  upon  the  question  involved, 
that  tiieie  is  wide  diversity  in  the  interim- 
tattom  given  to  the  law  in  the  different  coiuta. 
Some  go  so  for  as  to  deny  the  power  to  in- 
terfere at  all  with  tbe  making  of  ordinary 
repairs.  The  weight  of  authority,  however, 
is  clearly  with  these  cases  which  recognize 
the  power  of  municipal  corporations  to  regu- 
late the  making  of  repairs  to  buildings,  and 
treat  ft  as  a  le^tlmate  exercise  of  tbe  police 
power,  but  none  of  them  go  to  the  extent  of 
sustaining  the  power  of  alnotutely  prohibit- 
ing repairs,  as  Is  sought  to  be  done  in  this 
case.  The  complaint  contains  no  averments 
showing  the  value  of  the  building  proposed 
to  be  repaired.  It  is  poaslble  that  the  part 
remaining  will  bo  of  small  value,  and  that 
this  is  a  case  where  to  repair  will  mean  a 
substantial  rebuilding  of  a  structure.  If  so, 
however,  it  would  have  been  easy  to  show 
such  fact  by  special  averment.  As  It  is.  we 
are  unable  to  sav  from  any  averment  of  the 
complaint  that  tne  proposed  repairs,  costing 
$800  or  more,  may  not  be  very  small  com- 
pared with  t^e  value  of  that  portion  of  tbe 
building  which  remains,  and  that  to  restore 
or  rebuild  tt  may  not  he  to  preserve  valuable 
property  and  to  prevent  instead  of  create  a 
nuisance. 

In  our  opinion,  the  circuit  court  did  not 
err  in  sustaining  tlu  demurrer  to  the  com- 
plaint 
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Frederick  BROWNELL,  Appt., 

V. 

Baixii  &  DURKBE  et  Be^. 

f...,WIi.....) 


eaoBot  ftmtUy  take  porw 
propaH^froM  ttoowaertWbo  baa 


aoqutoed  peaoeaUe  possearioD  of  It  after  the  oa- 
oerbas  levied  on  ttasthe  pnqpertr  of  tbe  thM 
penooa 

tXarahlT,  im.) 

APPEAL  hy  plalntifE  from  m  judgment  of 
the  Circuit  Court  for  Rock  County  In 
favor  of  defen^urts  fn  ui  action  broo^t  to  re- 


Kora.— BIQM  to  defend  property. 
A^criff,  In  tbe  execution  of  a  mit  of  attaoh- 
>WK,  te  not  anthorlwd  to  take  personal  property 
kiMhii  euatodr  wtiere  tt  Is  la  tbe  poeeeastonof  a 
AMpenoo;  taisuohcase  becao  only  attach  tbe 
Vopet^  hy  leavtnc  a  oerUlled  oopr  of  the  writ, 
aM  a  Botioe  flpedfrloctbe  propertr  atttwheO,  with 
ULRA. 


the  person  havloff  tlie  poeseerion  of  tbe  aamfc 
Lewls'v.  Birdsey,  W  Or.  10a, 

Tbe  rif  tat  of  self-defense  extends  to  tbe  i«oteo- 
tlon  <a  properlr,  and  to  Its  reoovMy  after  It  Is 
taken,  wbere  n  can  be  re-ttkeo  wltbont  undue  vli>> 
kmosb  SUtev.EUfcit,llN.H.ftlO.  SeelWhartoa. 
Cr.L.Btbed.ll(B:  Des^,  gr.  L.  •  Ock 
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cover  dsmsgce  for  an  asmult  vapan  plaintiff  and 
alleiied  wroogf  al  ejection  of  hnn  mm  aoertaiD 
railroad  car.  Rewrted. 

Tbo  facts  are  stated  Id  the  opiaioQ. 

Metm.  Fethuv.  JelfrU  ft  Flfleld.  with 
JVr.  i,  7.  Lyon,  for  appellant: 

The  owaer  may  lawfully  retake  tiie  poases- 
rton  of  goods  unlawfully  taken  or  detained 
from  him  wherever  be  finds  them,  provided  he 
does  not  thereby  endanger  the  public  peace,  etc. 

Cooley,  Torts,  pp.  00-56,  and  cases  cited. 

It  is  held  in  Hasaachasettathat  one  may  even 
resort  to  f  oroe  to  retake  Us  pnmerty. 

Vm.  V.  i>«MAtw,  2L.  R.  A.  6S8. 148  Haas. 
699. 

A  man  to  justified  In  using  force  to  protect 
hH  property  against  a  person  who  attempts  to 
take  poaseBsion  of  it  wrongfully. 

Fitkin$  V.  People.  69  N.  Y.  101. 

The  owner  of  property  is  Justified  In  resis^ 
log  the  attempt  of  an  officer  to  take  property 
under  process  ruaniog  against  another.  And 
if  the  ofBcer  use  force  upon  the  owner,  the  of- 
ficer is  guilty  of  ao  assault  and  battery  and  Is 
liable  to  the  owner  in  damages. 

Elder  v.  Morriaoa,  10  Wend.  1S8;  Pike  v. 
ColTin,  67  ni.  287;  WenttDorth  v.  Piopie,  5  HI. 
660;  State  v.  Johnaon,  12  Ala.  840;  PeopU  v. 
Clements,  18  West.  Rep.  760,  68  Mich.  655; 
Com.  V.  Kennard,  8  Pick.  188;  Buck  t.  CoBmOi, 
70  U.  8.  8  Wall.  884. 18  L.  ed,  S57;  Filkint  v. 
People  and  Elder  v.  Morrison,  eupra. 

Even  under  the  Vermont  rule,  in  view  of  the 
undisputed  testimony  In  this  case,  plaintiff  was 
entitled  to  a  verdict  for  at  least  his  actual  dam- 
ages. 

JferrM  V.  MiUer,  18  Yt.  416.  See  Stnu  t. 
Seed.  IS  6.  Hon.  61. 

Me»»r».  John  B.  Slnunona  and  Charles 
S.  XVench,  for  respondents: 

A  mere  temporary  interference  with  the 
property,  not  going  to  the  extent  of  removing 
it  from  the  place  of  storage  selected  by  the  offi- 
cer, nor  withdrawing  it  from  bis  control,  does 
not  amount  to  a  change  of  possession  nor  in 
any  way  affect  the  lien  of  the  attachment. 

Harriman  v.  Gray,  108  Mass.  289;  State  v. 
SucAanan,  17  Vt.  678;  Farit  v.  8laU,  8  Ohio 
St.  159. 

The  question  of  the  rights  of  an  officer  in  the 
execution  of  an  attachment,  wben  directed  to 
levy  upon  property  tbe  title  to  which  is  at  the 
time  or  afterward  becomes  the  subject  of  con- 
troversy, first  came  up  for  adjudication  in  this 
country,  in  State  v.  Downer,  8  Vt.  434. 

In  thiit  case  tbe  court  decides  the  better  and 
safer  and  only  practicable  rule  to  be  that,  when- 
ever the  question  of  property  is  so  far  doubtful 
that  tbe  creditors  or  officers  may  be  supposed 
to  act  in  good  faith  in  making  the  attadinieot 
the  owner  cannot  even  lustiiy  resistance,  but 
must  yield  possession  and  resort  to  hia  remedy 
by  action. 

See  also  State  v.  Buchanan,  tupra;  State  v. 
Fijield.  18  N.  H.  84;  State  v.  JiiehardtotK  38 
N.  H.  208;  Farit  v.  Stale,  3  Ohio  St.  159;  2 
Am,  &  Eog.  Eucyclop  Law,  792,  note  2.  and 
cases  cited;  HarTtma\  v.  Oray,  108  MasSi  229. 

It  is  the  duty  of  the  officer  to  make  tbe  levy, 
and  in  doing  so  to  overcome  all  resistance,  and 
it  is  just  as  much  his  duty  to  retain  it  aeainst 
opposition,  until  the  law  has  seUled  the  dispo- 
sition to  be  made  of  Ik 
18  L.  R.  A. 


1  Wade,  Attachm.  ^181, 248:  StateY.  FiMd 
and  State  v,  Ihu>ner,  tupra;  tiarehall  v.  Om- 
m«r,  4  Mass.  68;  JtfarsA  v.  Oold,  2  Pick.  885; 
Chamberlain  v.  BeBer,  18  N.  Y.  116;  Long  t. 
Neville,  86  Cal.  455;  Com.  v.  Van  Dyke.  6T 
Pa.  84. 

This  Is  also  the  rule  In  Wisconsin. 

Qraee  v.  MitcheU,  81  Wis.  683.  See  also 
Halpin  v.  Halt,  42  Wis.  176;  Weliber  t.  Blunt, 
10  Wend.  188:  ConneUy  v.  WaUeer,  45  Pa.  449; 
Winter  T.  Kinney,  1  N.  Y.  865. 

It  is  even  held  that  tbe  officer  Is  not  excused 
by  hia  knowledge  that  tbe  attachment  wm  ob- 
tained from  an  fmiwoper  motive. 

Waktr^ld  v.  Fiiirman,  41  Vt.  889;  Bond  t. 
Ward,  7  Mass.  188. 

If  it  be  hfs  duty  as  an  officer  to  levy,  then 
hl^  act  Is  not  a  mere  naked  trespass,  but  it  is  an 
act  colore  or  virhtte  officii,  and  upon  this  prin- 
ciple the  sureties  upon  his  official  bond  axe  Hs- 
ble,  and  likewise  be  and  tbey  are  liable  for  tbe 
ads  of  his  deputies. 

1  Wade.  Attachm.  §241,  and  cases  cited;  3 
Freeman,  Executions,  S  264,  and  cases  cited; 
Bogere  v.  Wright.  81  Wis.  884;  Turner  v.  Sin- 
ton,  187  Mass.  101;  Lammon  v.  Femier,  111  U. 
S.  17,  28  L.  ed.  887:  PeopU  v.  Schuyler,  4  N. 
Y.  178;  PeopU  v.  Mereertau,  74  Mich.  087. 

Oolei  Ch.  </*.,  delivered  the  opinion  of  tiie 

court : 

This  is  an  action  brought  to  recover  dam- 
ages for  the  wrong  of  the  defendants  in  as- 
saultlng  the  plaintiff  on  or  about  the  15th 
of  December,  1885,  and  forcibly  ejecting 
him  from  a  railroad  car  while  he  was  un- 
loading coal  that  belonged  to  blm.  The  de- 
fendants Justify  their  acts  by  answering  that 
at  the  time  the  defendant  Harris  R.  Durkee 
was  a  constable,  and  had  a  writ  of  attach- 
ment in  favor  of  the  other  two  defendants 
against  one  Price  and  one  Paul,  and  that  he 
levied  on  the  coal  in  the  car  mentioned  nathe 
property  of  Price  and  Paul,  in  good  faith, 
and  without  malice,  and  exercised  only  so 
much  force  as  was  necessary  for  the  purpose 
of  ejecting  the  plaintiff  from  the  car  where 
the  coal  was.  It  appears  that  the  plaintiff, 
shortly  before  the  15th  of  December,  ordered 
a  car  of  coal,  which  he  expected  to  sell  to 
Price.  The  car  arrived  at  Gfeneva,  conslgnetl 
to  him.  Price  paid  the  freight  on  the  coal, 
but  did  not  pay  for  the  coal,  and  it  was  not 
delivered  to  him  by  the  plaintiff.  The  at- 
tachment was  levied  on  the  coal  In  tlie  car. 
while  the  car  was  standing  on  the  side  traclc 
of  the  company  at  Geneva,  on  the  l-^th  of 
December,  as  the  propeity  of  the  defendants 
in  the  attachment.  The  mllrofid  agent  was 
informed  of  the  attachment,  and  was  asked 
by  tbe  constable  to  seal  tlie  car  up,  and  let 
it  stand  where  it  was,  for  him,  temporarily. 
The  next  day  tbe  plaintiff  notified  the  de- 
fendants that  Price  did  not  own  tho  coal, 
but  that  it  belonged  to  him.  On  the  morn- 
ing of  the  I7th  of  December  tlie  plaintiff 
went  to  tbe  height  depot,  saw  the  agent 
about  tlie  coal,  and  the  agent  formally  opened 
and  delivered  the  car  of  cool  to  him.  The 
plaintiff  thus  took  quiet  and  peaceable  pos- 
session of  tbe  car,  and  was  engaged  in  re- 
moving the  coal  therefrom,  when  the  con- 
stable arrived  on  tiie  gtotmd,  forbado  him 
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from  iDterferine  with  tlie  coal,  and  demaodcd ' 

riessioD  of  uie  car.    This  being  refused, 
forcibly  ejected  the  plaintiff  from  the 
suae,  which  is  the  wrong  complained  of. 

These  material  facts  are  clearly  establ  ished 
br  the  evidence,  and  are  reallv  not  disputed. 
Ilie  possession  of  the  coal,  after  the  seizure 
on  the  attachment,  must  be  deemed  to  have 
been  cooBtructively  in  the  constable,  as  be 
had  left  the  car,  with  its  contents,  where  he 
foand  it,  though  in  charge  of  the  railroad 
company.  But  he  bad  taken  as  complete 
poiKasloa  of  the  coal  as  was  practicable, 
uBless  be  removed  it  from  the  cot.  The  con- 
stable bad  such  possession  and  special  Interest 
in  the  coal  by  virtue  of  bis  levy  that  be 
could  have  maintained  an  action  against  any- 
one who  interfered  with  it,  had  the  coal  been 
tbe  property  of  the  defendants  in  the  attach- 
ment. It  seems  to  us  there  can  be  no  doubt 
as  to  tbe  correctness  of  this  proposition.  But 
the  coal  belonged  to  the  plaintiff.  It  had 
heeo  ordered  by  him,  and  was  consigned  to 
bim,  and  was  afterwards  adjudged  to  be  his 
property  in  an  action  brought  to  recover  the 
value  thereof.  But  after  the  seizure,  as  we 
have  said,  he  acquired  peaceable  possesslor 
of  the  coal,  and  field  such  possession  when 
the  constable  deprived  him  of  It  In  a  forcible 
manner. 

The  important  question  In  the  case  Is  as  to 
the  iustiOcation  of  the  ofBcer.  The  other  de- 
fendsnts  were  present  at  the  time,  aiding 
and  abetting  him  in  the  execution  of  the 
vrit.  The  learned  counsel  for  the  defendants 
argues  and  insists  tiiat,  as  tbe  officer  was 
leqaired  bis  writ  to  levy  upon  tbe  coal 
tbe  title  to  which  was  in  dispute  or  in  doubt, 
vni  he  being  indemnified  therefor,  be  was 
in  duty  bound  to  make  the  levy  and  hold 
the  property  until  the  question  of  title  was 
settled,  or  the  property  otherwise  released ; 
sad  ttut  an  oin<^,  while  so  acting,  may  not 
be  lawfully  interfered  with  'or  reslMed  by 
tbe  rightful  owner,  whether  such  owner  lie 
tbe  defendant  fn  tbe  attachment  or  not;  but 
that  tbe  officer  had  the  right  to  overcome 
such  resistance,  and  keep  or  regain  j)osse8- 
sioD  by  tl>e  use  of  such  force  as  might  be 
neoesssiy  for  tbe  ourpose,  Tbe  learned  cir- 
cuit court  doubtless  adopted  this  view  of 
*be  Isw.  as  it  directed  a  verdict  for  the  de- 
feadsnts. 

Tbe  counsel  for  the  plaintifif  Insists  that 
the  court  erred  in  thus  directing  the  verdict 
for  tbe  defendants,  because,  he  says,  it  was 
a  question  of  fact  for  the  jury  to  determine 
vhetber  the  defendants  were  acting  in  good 
Itith  in  seizing  tbe  coal  as  the  proper^  of 
Price  and  I^ul,  and  in  taking  it  from  the 
pOMession  of  the  plaintiff;  also  whether  tbe 
defendants  used  greater  force  than  was  neces- 
in  ejecting  the  plaintiff  from  the  car ; 
further,  that,  under  the  undisputed  tes- 
UmoDv,  the  plaintiff  was  entitled  to  recover 
na  sctual  damages  for  the  wn»gful  act  of 
we  defendants  in  ejecting  liim  to>m  the  car. 
We  thai]  spend  no  time  in  considering  the 
iNt  two  questions.  As  it  Is  said  by  tak  op- 
Poiing  counsel,  no  claim  was  made  on  the 
trill  that  the  evidence  raised  any  doubts  on 
ibese  points,  and  there  was  no  suggesticm 
V  request  made  tbat  they  should  be  sub- 
»LR.A. 


mitted,  to  the  jury^  The  judgment  must  l»e 
reversed  for  the  reason  which  we  vfijl  now 
proceed  to  state.  As  we  have  said,  the  im- 
portant question  is,  Was  the  officer  justliied 
or  protected  in  foicibly  taking  possession  of 
the  coal  as  against  the  plaintiff,  who  was 
the  real  owner?  The  counsel  for  the  plain- 
tiff contends  he  was  not  so  justified  or  pro- 
tected. He  says,  notwithstanding  the  abso- 
lute right  of  the  officer  to  proceed  and 
execute  the  writ,  still,  if  he  takes  the  prop- 
erty of  the  plaintiff  on  a  process  against 
Price  and  Paul,  be  is  mme  tbe  less  a  tres- 
passer upon  the  rights  of  the  plaintiff,  and, 
if  a  trespasser,  be  acquired  no  property  In 
the  thing  attached  as  against  tbe  real  owner., 
Tbe  plaintiff,  he  says,  mav  have  his  action, 
and  recover  the  value  of  the  property  taken, 
as  was  done  io  this  case ;  or  if,  after  the  seiz- 
ure Ml  the  attachment,  the  plaintiff  can 
peaceftbly  obtain  the  possession  of  the  at- 
tached property,  he  may  take  it,  and  thus 
subject  himself  to  an  action  at  the  suit  of 
the  officer;  hut  that  the  officer  has  no  right 
in  law  to  dispossess  the  owner  by  using  force 
for  that  purpose,  and  is  not  protected  in  do- 
ing so.  These  different  positions  of  counsel 
as  to  the  duty  and  liability  of  an  officer  at- 
taching property,  though  diametrically  op- 
pcMed,  are  sustained  oy  high  authority. 
There  is  a  serious  conflict  of  Judicia^l  opin- 
ion on  the  subject,  and  we  have  to  make  a 
choice  to  some  extent  between  the  rules  laid 
down  in  opposing  decisions.  The  courts  of 
Vermont,  New  Hampshire  and  Ohio  support 
the  cmtention  of  the  defendants,  while  those 
in  HasMdiusettB.  New  York,  and  Illinois 
sustain  the  plaintiff's  position.  See  Sinie 
V.  Doumer,  8  Vt.  424;  iitaU  v.  Buehanan.  17 
Vt.  67»;  Stato  v.  ^jield,  18  N.  H.  34;  State 
V.  Riehardaon,  88  N.  H.  208 ;  Faris  v.  State. 
8  Ohio.  St.  1S0.  GorUra:  Com  v.  Kennard, 
8  Pick.  188;  Xbto*  v.  Marriten,  10  Wend. 
138 ;  WefUVDorfh  v.  P^opU,  S  111.  WO. 

But  the  rule  which  commends  itself  to  our 
judgment  as  the  most  salutary  and  reasonable 
IS  to  hold  that  if,  after  seizure  on  attach- 
ment against  a  third  party,  the  rightful 
owner  can  quietly  and  peaceably  obtain  pos- 
session of  tbe  property,  be  may  retain  such 
possession,  ana  the  omcer  will  not  be  justi- 
fied in  using  forcible  means  to  regain  pos- 
session. If  the  officer  wishes  to  test  tbe 
right  of  the  own^,  he  should  bring  an  action 
for  that  purpose.  The  courts  which  adopt 
the  Vermont  rule  think  there  are  strong 
grounds  of  public  policy,  where  the  question 
of  property  is  doubtful,  that  the  owner 
should  resort  to  his  remedy  at  law  to  settle 
the  question  in  tbe  courts.  There  is,  doubt- 
less, force  in  this  consideration.  Parties 
should  not  be  permitted  to  resort  to  force  to 
vindicate  their  rights  where  peaceable  reme- 
dies exist.  But  the  question  can  be  as  well 
determined  in  an  action  brought  by  the  offi- 
cer as  when  It  Is  brought  by  the  owner.  The 
courts  all  admit  tbat  due  regard  should  be 
had  to  the  rights  which  the  owner  has  to  his 
property,  and  that  tiiese  rights  should  be 

Srotected  and  secured  as  far  as  possible. 
lOW,  why  should  the  owner  then,  when  he 
has  possession  of  that  which  Is  bis  own,  be 
required  to  give  it  up  to  an  oflScer  who  comes 
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-with  A  prooeM,  not  antnst  htm,  but  agalnRt 
a  third  party,  with  whom  he  has  no  connec- 
tion, and  demands  poaseasioo?  See  OUman 
T.  WiUiaiM,  7  Wis.  829  (side  page).  We 
can  perceive  no  sufficient  reason,  founded 
either  In  law  or  on  pabllc  policy,  for  hold- 
ing that  the  owner  m  personal  property  may 
not  insist  upon  his  ri^ts,  and  refuse  to  sur- 
render the  same  to  an  officer,  because  the 
latter  has  attached  it  on  a  writ  against  a 
third  party.  The  creditor  or  officer  is  not 
without  legal  redress  to  test  the  question  of 
title  to  the  pn^«ty.  It  is  admitted  that  the 
officer  Is  a  bwpasser  if  he  seizes  property 
not  belonging  to  the  defendant  in  the  attach- 
ment. Why  should  his  unlawful  act  be  re- 
garded with  more  favor  than  the  rights  of 
the  real  owner?  True,  it  is  said,  the  owner 
of  property  seized  or  attached  on  a  process 
against  another  has  legal  remedies  by  an  ac- 
tion, and  therefore  he  ought  not  to  be  allowed 
to  protect  his  goods  with  a  strong  hand,  for 
this  power  may  be  abused  so  as  to  cover  the 
property  of  the  debtw,  and  the  creditor 


may  fail  to  collect  his  debt.  Bnt,  as  we 
have  said,  the  officer,  after  a  levy,  may  brine 
an  action  a^inst  anyone  who  interferes  witb 
his  possession,  and  thus  settle  all  rfjghts  of 
property.  See  Merrit  v.  MiUer,  18  Vt.  418. 
There  is  no  hardship  in  this  rule.  It  is  auiel^ 
unnecessary  to  allow  the  oflStxr  to  resort  to 
force  and  violence  to  regain  possession  of 
attached  property,  where  the  law  afforda  hltn 
an  adequate  legal  remedy  to  enforce  his 
rights.  To  allow  him  to  use  force  nnder 
such  circumstanoes  is  certainly  not  essential 
for  Uie  protection  of  the  officer,  nor  to  Tindi- 
cate  the  authority  of  the  law.   But  the 

fluestion  is  so  fully  considered  and  discnssed 
n  the  cases  to  which  we  have  referred  that 
no  further  remarks  upon  the  subject  are  callett 
for. 

We  think  the  circuit  court  erred  in  direct  • 
ing  a  verdict  for  the  defendants,  and  that-. 
the  judgment  af  the  Cireait  (hurt  mutt  be 
mvTMd,  and  a  new  trial  ordered. 

Behearing  denied. 


ARKANSAS  SUPREME  COURT. 


Biscoe  HINDHAK  tt  at.,  Appti., 

V. 

Laum  E.  B.  CCONNER. 

(—.Ark  ) 

1.  A  JniHdnl  sale  of  minora*  property  to 
their  atep-frandmother  wUl,  at  their 
reqneatf  be  set  aside  when,  after  the  death 


HOTm.~C!onMentkiirelatUmB  between  partia. 
The  rule  of  theotvlllawfepraotloed  In  our  courts 
of  equity,  and  applied  to  trustees,  agents,  and  g«o- 
eraUy  to  all  persona  who  bare  been  emploTed  In  a 
oonfidential  character  Jo  relation  to  property. 
Bait  marsh  t.  Beene.  i  Port.  (Ala.)  288,  80  Am.  Doc. 
US;  Parldst  v.  Alexander,  1  Johns.  Cb.  8»7.  1  L.  ed. 

m 

Hie  rule  holds  good  as  to  all  advantages  gained 
by  means  of  neoessary  ooDfldenoe,  growing  im- 
mediately out  of  the  legal  relations  of  tlie  parties 
as  attorney  and  client,  guardian  and  ward,  etc. 
Harvln  v.  Bennett,  26  Wend.  188. 

A  fundamental  doctrine  of  equity  to  that  a  trus- 
tee can  gain  no  advantage  to  himself,  to  the  detri- 
ment of  those  for  whom  he  holds  a  trust.  The  ob- 
ject of  the  rule  to  to  secure  fidelity  on  the  part  of 
the  trustee,  and  to  preserve  the  Interest  of  those 
whose  rights  are  oonfided  to  bis  care,  Wright  v. 
Koea,  aa  Ool.  432;  Farkiat  v.  Alexander,  supra.-  Hoi- 
ridge  v.  OUIesple,  2  Johns.  Cb.  83, 1  L.  ed.  288;  Van 
Horne  v.  Fonda,  5  Johns.  Cb.  1M,  1  L.  ed.  112S; 
Slade  V.  Van  Veohten.  11  Paige,  28, 5  L.  ed. «: 

Personal  tntertsta  cannot  eonjitet  with  fiduetaty  duty. 

No  one  having  duties  to  dtocbarge  of  a  fiduciary 
nature  shall  be  allowed  to  enter  Into  engagements 
In  wlilcli  be  has,  or  can  have,  a  peraonal  Interasit, 
conflicting,  or  wblch  pOBStbly  may  conflict,  with 
the  Interests  of  those  whom  he  to  bound  to  protect. 
Gardner  v.  Ogden,  SS  N.Y.  3^  Hlohoud  v.  Oirod, 
4fi  U.  8.  4  How.  NB,  11  L.  ea  1016;  Campbell  v. 
Johnston,  1 8andf.  Ch,  US,  T  L.  ed,  278.  See  note  to 
Manhattan  aoak  ft  B.  Co.  T.  Dodge  (Ind.)  B  L.  B.  A. 
889. 

13  L.  R  A. 


of  their  mother  and  at  her  req  uest  the  stop-grand- 
mother took  charge  of  them  and  was  virtuAlIy 
oonstltnted  their  guardian  by  the  probate  court 
and  bad  before  the  sale  at  their  request  taken 
charge  ol  the  property  and  taken  up  ber  resldenoe- 
thereoD.  although  the  management  of  the  aiUe' 
was  by  lav  Imposed  on  a  stranger,  the  curator  of 
the  estate,  and  the  purchaser  acted  falrlr  and  la 
good  faith, 

8.  Theflreyeara'atatateofZdmitatloiw 


Tbta  prtoolple  applies  to  the  relation  of  trustee 
or  agent.  OlooU  t.  Tioga  B.  Co.  27  N.  Y.  6B5e 
Davoue  v.  Fanning,  2  Johns.  Ch.  252,  1  L.  ed.  385-, 
Hoore  v.  Moore,  4  Sandf.  Ch.  48, 7  L.  ed.  1018.  See 
Ward  V.  Bmlth,  8  Sandf.  Ou  NS,  T  L.  ed.  IW8:  Tf  ler 
V.  Sanborn  (IlL)  4  L.  B.  A.  21& 

A  purchase  by  the  testamentary  guardian  of  one 
of  the  devisees  will  not  be  rendered  valid  by  the 
fact  that  the  ward  had  another  guardian,  appointed 
by  the  surrogate  for  the  express  purpose  of  repte- 
eentlng  hto  Interests  In  that  partteular  liansaetten 
(Brasher  v.Tan  Oortlandt,  S  Johns.  Oi.  S4S.  1  L.  ed. 
388);  this  rule  applied  in  Bostwlck  v.  AtUaa.  8  N.Y. 
80. 

Party  eomiat  purduise  pnpertgforMtmm  IteneM 
when  he  bos  a  duty  to  perform  in  relation  to  it. 

It  Is  a  rule  tn  equity  tbat  no  party  Is  permitted 
to  purchase  an  interest  in  property,  aad  hold  It  for 
his  own  benefit,  where  he  has  a  duty  to  perform  In 
relation  to  such  property  which  to  looonsisteDt 
with  the  character  of  a  purchaser  on  his  owu  ac- 
count, and  for  his  individual  use.  Voorhees  v. 
Presbyterian  Church,  8  Barb.  143.  8  How.  Pr,  «r. 
State  V.  McKay,  4S  Ho.  WS;  Williams  v.  Townsend. 
81  N.Y.  416:  Cume  v.  Cowles.  8  Besw.  482;  Oolburn 
V.  Morton,  8  Reyes,  X6,  K  How.  Pr.  160. 6  Abb.  Pr. 
N.  B.  S15.  1  Trans.  App.  149. 1  Abb.  'N.  V.  App.  861: 
Chase  v.  Hogan,  6  Bosw.  4fi0;  Cram  v.  Mitoh^  1 
Sandf.  Ch.  SSe,  7  L.  ed.  sao.  8  N.  Y.  Legal  OtM.  108: 
Iddlngs  V.  Bruen.  4  Sandf.  Ch.  263.  7  L.  ed.  1088: 
Abbot  V.  American  Hard  Rubber  Co.  3S  Barb.  fOU, 
SI  How.  Pr.  201:  South  Baptist  Soc.  v.  Clapp,  18 
Barb.  47;  Board  man  v.  Floras,  S7  Mo.  581;  Dobeon 
.  V.  Baocy,  8  Sandf.  Ch.  68,  T  K  ed.  910;  nake  r. 
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■millw  to  u  motion  to  Nt  aiMe  tb»  eonfima- 
«loo  of  ft  Judlofal  aale  of  nlnon^  lands  at  wblob 
tlnelTriardfaD  had  become  the  pumbanr,  not- 
witbsUndioir  the  frrouod  upon  wbtob  theolaim 
to  mUef  ia  based  la  fraud. 
S.  The  reeord  moat  show  that  tb«  anlBor 
midaa  wlthia  ttmvumatj  in  whtoo  the 
eoottma  held  whkk  attempMI  to  ramon  Ua  di». 
■bOtty  under  the  authority  oonfarred  by  Act  of 
Vebnanr  iB,  IM,  to  render  the  ontac  of  temonl 
valid. 

(July  8,1681.) 

APPEAL  by  oomplaioaiits  from  a  decree  of 
the  Circuit  Court  for  Phillips  Ooonty  in 
IkTor  of  defeadut  io  a  nit  broogAt  tn  nt 
ttidfl  a  Judicial  aale  of  land.  Beurmdittptsrt. 
■^JlnMd  >'»  pari. 
Tbe  facts  an  Mated  Id  tlie  opioion. 
Hmn.  U.  Rom.  O.  B.  Bom  ud 
••ha  C.  Palmw*  for  «>pellaDta: 

The  rigbtB  of  the  beDenciAries  in  tnut  estates 
Wve  aUajPB  been  caiefuUy  sniarded  by  the 
lam  of  this  State,  particularly  in  ngud  to 
tmatcdou  iavolTing  titka  to  land. 
Imieden  t.  Hunter,  28  Ark.  638. 
A  inutet  "in  the  strict  senae  of  tbe  word" 
■  "  *  pmon  who  hold*  property  upon  trust." 
I^lje  A  Lawrence,  Law  Diet, 
jp*  probate  court  decreed  that  CyOcmna 
m  bit  wife  abcHild  assist  in  tbe  maoagement 
«  complaiDaiits'  property.   This  made  tbem 
boMen  Iq  tbe  strict  sense  of  the  term. 

"Hie  guardian  cannot  purcbaie  tbe  property 
of  big  ward,  either  in  bb  own  name  or  by  tbe 
iniermlioB  of  a  third  person. 


De  Felice.  La  Legislation  Uf^fuadle,  Tome 
18.  pp.  480.  486. 

8  Domal,  Civfl  Law,  gfi  8.  & 

"Trustee"  Is  also  used  to  a  wide  and  pef^ 
baps  Inaccurate  seose.  to  denote  that  a  person 
has  the  duty  of  carrying  out  a  transaction,  in 
wliich  be  and  another  person  are  interested,  in 
such  manner  as  will  be  moet  for  the  benefit  of 
the  latter,  and  not  in  such  way  that  he  himself 
might  be  tempted,  for  tbe  aake  of  bis  personal 
advantage,  to  neglect  tbe  fnteresM  of  tbe  other. 

8  Rap«lje  &  Lawrence,  Law  Diet  1808. 

This  is  the  sense  in  which  tbe  word  la  used 
In  the  rule  forbidding  trustees  to  bay. 

See  Jona  t.  Arkantaa  Meeh.  di  A.  Ano.  88 
Ark.  96:  Wnl  T.  WaddiU,  88  Ark.  987;  Lewln. 
Tr.  p.  484;  tTnderbfll.  Tr.  p.  464:  MeOaughtg 

Broan,  46  Ark.  88;  Wright  i.  WaOber,  80 
Ark.  44;  Uvingtton  v.  Oo^ran,  88  Ark.  801; 
Btaek  T.  Eeman,  0  Dana.  670;  Breehett  t. 
BiahardKn.  61  Hiss.  766. 

The  fact  that  tbe  sale  was  conducted  by  the 
curator  can  make  no  difference. 

J\w«aT.A>iwff.80Ala.  11. 

Whether  the  sale  be  poUte  or  private,  tbe 
trustee  is  equally  dieabled  from  becoming  a 
purchaser  of  the  trust  esute. 

Davotte  t.  Fanning,  3  Johns.  Cb.  359,  1  L. 
ed.  871. 

llic' court  below  fell  Into  the  entor  of  sup- 
posing that  the  plaintiffs  must  show  some 
actual  fraud  Io  order  to  sufttaln  their  com- 
phdnt. 

Wat  ▼.  Waitmi,  wpra:  Bx  parte  Jam^g,  8 
Yea.  Jr.  847;  Aberdeen  B.  Oo,  t.  Staikie,  1 
Haoq.  H.  L.  Cas.  461;  Oardner  t.  Og^  98 


BuStli>CmkR.Oo.MN.r.tfl:  Downs  t.  Biokardt, 
« Del  Ch.  US:  2  Pom.  Eq.  Jur.  leik  Moore  t.  Koore, 
*  Sudr.  Cti.  87. 7  li.  ed.  1014;  Burhans  v. Van  Zandt, 
IN.Y.GS^  BiDfTOT.  BInDS. 8S  U.  8. 10  Pet.SeQ,9  L. 
•4  afc  pfsk  V.  8«rber.  «  Watts  Ac  8.  18;  Jewett  t. 
VUW,  10  N.  T.  402;  Boger*  v.  Rogers,  Hopk.  Ch. 
'tis. 3  Led. 601:  BamUton  v.Wrlght,  >  Clark  *  F. 
Ul:  De  Calera  v.  Do  Obaumont,  8  Paige,  178, 
3  L.  ed.  ICS;  Tanner  v.  Elwortby.  4  Beav.  iB7; 
Carter  ?.  Palmer.  1  Dru.  *  W.  722;  York  Bldga.  v. 
IbckeDzie,  8  Bro.  P.  C.  42:  Anderson  v.  Lemon,  8 
S.Y.at;  Tao  Bpps  v.Tan  Eppa,  9  Pafge,  237,  4  L. 
oL  tt;  TerwilUger  t.  Brown.  44  H.  T.  £41,  6S  DarU 
ttOlcott  v.  Tioga  B.  Co.  27  N.Y.  G66:  Hawleyr. 
Oiner,  4  Cow.  717;  Slade  r.Vao  Veohten,  II  Padge, 
a.<I<.ed.4S:  Torrey  T.  Bank  of  Orleana,9  PaJge, 
■W.  4  U  ed.  853;  Daroue  t.  Fanning,  8  Johns.  Oh. 
a^lL.ed.8B8. 

Ibk  nike  wu  not  limited  In  Us  application  to  a 
particular  claas  of  persona,  such  aa  trustees,  guanU- 
ani,  or  aollcltora,  but  went  muob  deeper,  and  the 
mlewaioneof  unlvoreal  appUoathnu allevttng all 
pmotnwho  camewIthln-ltB  principle, whlob was 
tiiat  no  party  oould  be  permitted  to  purchase  sn 
iaierest.  where  he  bad  a  duty  to  perform  which 
was  IncoDsfstent  with  thaobaraoterof  pnrohaser. 
JMcklnwm  v.  Codwise.  1  Sandf.  Cli.  22S.  7  L.  ed.  tOQ; 
lUnluD  V.  Carson,  38  N.  J.  Bq.2M:  f  ulton  v. Whit- 
ney, M  N.T.  SBft. 

Aaypenon  plaoedlnatftuatloaof  tniator  oon- 
fldenoe  ta  reference  to  the  aubject  of  the  sale,  or 
*bo  has  adntr  to  perform  wUoh  ia  fnoonalatent 
*itb  tbe  character  of  a  purohMer,  oaanot  bea  pur- 
ebaseroa  hfsownaooount.  WlUlams  r.  Townaend. 
A  V.T.41L 

If  ao  agent  emidored  to  sen  twctmes  hbaaeU  the 
liiinliawii.  01  Ihd agent  nf  anoUwr;  or  U  bahcaa 
■geot  to  buy,  and  be  beoomes  himself  the  aeller,  or 
Uie  ageot  o<  aoochMr  teaaakliia  tbaaaleb  the  pt<net> 
13 L,  aA. 


pal  mayav<rid  the  sale  or  purobase  in  equity.  New 
York  Cent.  Ins.  Oo.  t.  Natkmal  Prot.  Ins.  Co.  20 
Barb.  471;  Reed  t. Warner,  8  Paige,  600, 3  L.  ed.  809: 
Van  Bppa  v.  Van  Bpps,  mtpns;  Barker  r.  tfanno 
In&0o.2»aBoo,aa»:  Bennett  t.  Pratt,  4  Demo, ?7S. 

Tbe  law  will  inot  permit  a  trustee  to  act  In  tbe 
double  oapaolty.  Wiloox  v.  Smltb.  Barb.  302; 
Bayer  v.  PbUllpe.  17  Abb.  N.  C.  430;  Gardner  v. 
Ogden.  12  N.  7.  827;  Forbes  t.  Halsey.  »  N.  Y.  E3: 
Joyner  t.  Farmer,  78  N.  C.  200;  New  York  Cent.  Ins. 
Oo.  T.  National  Prot.  las.  Co.  14  N.  Y.  91;  Torrey  v. 
Orleans  Bank,  •  Paige.  688, 4  L.  ed.  8GB. 

SYuMtee  cannot  pureiuue  the  UiJecUi:fUtetrvtt. 

llietmstee  of  property  eannot  become  Hs  pur- 
chaser. He  bas  a  doty  to  perform  In  regard  tn  tt 
whlc^  ts  entirely  InoooslBient  wltb  his  itssnming 
that  oharactar.  Iddlags  t.  BrneD,  4  Sandf.  Cb,  'M, 
7  L  ed.  1008;  Dobeon  T.  Raoey,  8  Sandf.  Cb.  80, 7  L. 
ed.  770;  Moore  t.  Moore,  4  Sandf.  Cb.  87, 7  L.  ed. 
1U4;  Oram  v.  MltobMU  1  Sandf.  Oi.  881. 7  Ii.  ed.  818. 

Trosteea  are  nerer  permitted,  without  the  aid  of 
the  court,  to  buy  the  property  wbieb  they  bold  as 
sueh.  Osnou  t.  Harsball,  87  N.  J.  Eq.  216;  Btaata 
T.  Bergen.  17  N.  J.  Bq.  287,  AH;  Fulton  v.WhKney. 
66  N.Y.  648;  Bennett  <r.  Austin.  81  N.  Y.  306. 338. 

A  trustee  oannot  purchase  an  outstanding  title 
and  bold  It  for  his  own  use,  against  bis  ceiint  qve 
tnut,  even  though  he  purobasea  at  a  Judicial  tntle 
under  a  title  superior  to  that  conveyed  to  btm  n 
trustee.  Roberta  v.  Moeeley,  U  Mo.  611;  Jewett  V. 
Hlller.  10  N.Y.  406;  Kellogg  Wood,  4  Paige.  879,  8- 
Ii.ed.MB. 

A  trustee  acting  io  his  fldooiary  cbBT»ct4>r,  and 
without  the  InterTentlon  of  the  foeneSclary,  cannoD 
aedl  the  trust  property  to  himself  nor  bay  his  owri 
property  from  hlme^  for  tbe  purposes  of  the 
tmst.  fOxT.JIaekretlt,Slfto.Ch.400,lWhtteftT. 
jMii  CM.  Eq,  4th  Am.  ed.  181,  SIS,  287;  Lrwta  V- 
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N.  Y.  «?7;  Jfeta  York  Gent.  Int.  Oo.  v.  JTa- 
iional  Frot.  Int.  Go.  14  N.  Y.  91;  Mechem. 
Ae.  g  468;  1  Storv,  Bq.  Jur.  g  832;  2  8ufi:d. 
Vend.  p.  887;  MuAoud  v.  Oirod,  46  U.  S.  4 
How.  fS54, 11  L.  ed.  1099;  MiUion  v.  Tat/lor, 
88  Ark.  428;  OiOe^  v.  MUand,  40  Ark. 
83. 

If  there  were  do  more  in  the  order  of  the 
probate  court  than  the  appointment  of  the 
appellee  as  the  adviser  of  the  curator  in  the 
tnanagement  of  the  propertj,  that  alone  would 
suffice  to  prevent  her  from  buying  the  trust 
property. 

Underbill,  Trusts,  p.  293;  Torrey  v.  Bank  ^ 
OrUant,  9  Paige,  661,  4  L.  ed.  858;  BavA^  t. 
Cramer,  4  Cow.  736;  Allm  v.  IkOroodt,  98 
Tula.  169,  14  Am.  St.  Rep.  626;  Moony.  Wood- 
all,  40  Ark.  49;  Story,  £q.  Jur.  g  817;  MeOantt 
T.  Be«,  16  Am.  Dec.  616.  note. 

The  proceeding  to  cemove  the  minor's  dia- 
abilitles.  being  unknown  to  the  common  law, 
and  uolike  any  known  to  the  common  law, 
the  residence  of  the  minors  {b  Jurisdictional, 
and  must  be  shown  by  the  record  in  the  pro- 
.ceeding.  or  else  the  order  is  void. 

Pulatki  Co.  V.  Stvart,  28  Gratl.  879;  Thatcher 
T.  B>aea,  19  U.  S.  6  Wheat.  119,  6  L.  ed.  221; 
Sarrn  v.  TMer,  68  U.  S.  2  Wall.  842,  17  L. 
ed.  Sra;  Oalpin  t.  Page,  86  U.  S.  18  WalL 
871,  21  li.  ed.  064;  Wells,  JurisdicHoQ  of 
Courts.  §163;  Qiiia^  y.  Crawford,  SI  Aik.  S&i 
Denning  v.  Corwin,  11  Wend.  648;  Striker  v. 
£eUy,  7  Hill,  24;  Lawsoo,  Presumptive  Et. 
p.  27 :  Seetet  t.  Clarke,  6  Ark.  27;  £iB  parte 
Anthony,  Id.  858;  I^mOeton  t.  Fowler,  6  Ark. 
41;  Lny  t.  Bhurman,  Id.  182;  XofAom  v. 


Jonea.  Id.  871;  Euntt  r.  GUmentt^  •  Ark.  460; 
Butier  T.  WitMon,  lOAik.  816;  Ftoem.  Judgm. 

§123. 

Meatrt.  Stephenaon  At  Trivber.  John 
J.  Haraor  and  E.  G.  Harnor,  for  appel- 
lees: 

Appellants  by  their  condoct,  before  and  after 
the  condrmatioo  of  the  sale,  having  full  knowl- 
ed^  of  all  the  facts,  are  estoppeif  to  d«iy  the 
title  of  appellee. 

No  word  of  dissent  or  dissatisfaction  waa 
expressed  by  appellants,  or  either  of  them, 
until  the  filing  of  tiie  bill  in  this  case,  more 
than  six  rears  after  the  eonflrmatiOB  of  the 
sale,  full  three  years  of  which  existed  after  the 
dldabiliUes  of  each  of  them  were  removed. 
This  bars  their  right  of  recove^. 

Jonet  T.  Oraham,  36  Ark.  800;  JUcQaughej/ 
T.  Broain,  46  Ark.  36;  Woodard  v.  Jaggert,  48 
Ark.  248;  Sieatt  v.  Vreeland.  7  Smedes  A  M. 
409,  45  Am.  Dec.  810;  2  Pom.  Eq.  816,  017. 
066;  Story.  Eq.  g  885;  Boffert  t.  mOor,  86 
Ky.  572;  Ooodnou  v.  Empire  Lumber  Oo.  81 
Minn.  468;  Wellt  y.  Seiseat,  24  Fed.  Rep.  82; 
(TBrien  t.  Oatlin,'90  Neb.  848;  Ward  v.  U*- 
erty.  10  Neb.  420;  Dwfee  v.  AbboU,  61  Mich. 
471:  IhUy  v.  Padgett.  27  S.  U.  800. 

Quardian  of  minors  may  purchase  lands 
of  wards  when  the  sale  a  public  ofBcer  it 
inevitable,  and  when  he  haS'  no  funds  in  his 
bands  belonging  to  the  wards. 

Chorpenntng'i  App.  32  Pa.  815,  72  Am.  Dec. 
780;  Prevott  v.  Oratz,  Pet.  C.  C.  878;  BueU  v. 
Buckingham,  16  Iowa,  284,  85  Am.  Dec  516. 

The  position  occupied  by  appellee  at  the 
time  of  the  a^iidicatUMi  for  and  sale  of  the 


Hlllman.  8  H.  L.  Gas.  60T;  Aberdeen  R.  Co.  v. 
Blaiklo,  1  MBcq.  H.  L.  Oaa.  «1;  Be  Bloye'sTrast,  1 
UaoD.  &  Q.  486;  Knight  v.  Harjoribanim,  2  Maon.  ft 
G.  lOi  FarklDson  v.  Hanburr.  2  De  G.  J.  A:  B.  490; 
Ingle  T.  Kkibards,  9  Jur.  N.  8. 11, 7S:  Ktdler  v.  Rid- 
ley, M  L.  J.  Cb.  483;  Franks  v.  Bollana.  8T  L.  J.  Ch. 
I4B,  U6:  Grorer  v.  BufrelU  3  Ram.  4SS:  Gregory  v. 
Gregory,  Coop.  Cb.  SOI;  Baker  v.  Garter,  1  Young« 
ft  C.  260;  WoodhouBe  T.  Heredltb.  1  Jao.  ft  W.  SOi, 
SaS;  Six  parte  I^oey,  6  Yes.  Jr.  flSS;  Ex  parte  Ben- 
nett, 10  Vet.  Jr.  881.  8H;  BandaU  r.  Brringtoo.  10 
Ves.  Jr.  428;  Atty-Oen.  v.  Clarendon,  17  Yes.  Jr.  401. 
COO;  Tracy  v.  Colby,  CS  Ca).  67:  Tnioy  v.  Craig,  Id. 
91;  Soottv.  Umbarger,  41  Oal.  410;  Union  Slate  Co. 
T.  Tlltoo,  OB  Me.  244:  OoonoUy  v.  Hammond,  61  Tex. 
636;  Paine  v.  Irwin,  16  Bun,  800;  Micboud  v.  Olrod. 
4ft  U.  S.  4  How.  603, 11  L,  ed.  1078;  Steptaen  v.  Beall, 
8»  U.  8.  SS  Wall.  3S0.  2S  L.  ed.  788;  Wormley  v- 
Wonnley.  a  U.  8. 8  Vbeat.  4)0,  5  L.  ed.  661;  Csld. 
well  v.  Ta«rgart.  9  U.  8.  4  PM.  190,  T  ed.  888; 
Freeman  v.  Harwood,4ll  He.196;  Dyer  v.  Shnrtleff, 
la  HaSB.  ISft;  Brown  v.  Cowell.  118  Mass.  481;  fimitb 
V.  Frost,  m  N.Y.  06:  Pal  ton  v.Wbltoey.  88  N.T.  518; 
Star  F.  Ins.  Co.  t.  Palmer,  9  Jiuea  ft  S.  Mf;  Wood- 
ruff V.  Boyden,  8  Abb.  N.  C  89;  Cbitd  v.  Braoe,  4 
Paige.  809.  8  L  ed.  449;  CampbeU  v.  Johnston.  1 
Sandt.  Cb.  148.  7  L.  ed.  276;  Cram  v.  Mltobell,  1 
BandC.  Ch.  2U.  7  X4.  ed.  818:  Cumberiand  Coal  ft  I. 
Oo,  T.  Sherman,  80  Barb.  6S8;  Johnson  v.  Bennett. 
89  Batb.  nr:  Bomaine  r.  Hendrtekson,  ST  N.  J.  Bq. 
109;  2  Pom.  Bq.  Jur.  482. 

■  Property  not  the  subject  of  the  trust,  tmt  whose 
Bale  at  lees  than  its  r^ue  will  diminish  the  trust 
fund,  oaiuiot  be  porohaasd  by  the  trustee  for  htm- 
aelf.  Fulton  r.  Whitney.  08  N.  T.  666,  5  Hun.  19; 
Case  T.  GsrroU.  86  S.Y.  886:  Ulokley  v.  Hickley,  L. 
K.SOh.Div.  19a 

Trustee  cannot  purobaseHM  trust  property.  See 
note*  to  Wilson  T.flfeootatalie  and.)  «  L.  K.  A.  798^ 
18  L.  R.  A. 


Andenon  t.  Bntler  (&  C),  6  L.  B.  A.  188;  TyltK  r. 
Saobom  (nU  4  L.  B.  A.  218. 

Eieetafpunkauhgtnmtee. 

A  taTistee  cannot  derive  any  private  advantage 
from  the  sale  of  the  trust  property  ooramltted  to 
hlfl  guardianship;  and  all  the  advantages  which  he 
does  thus  Itnproperiy  acquire  shall  result  to  the 
benefit  of  the  e««tui  tpie.trueL  Cbapin  v.  Weed, 
Clurke,  Ch.  400. 7  L.  ed.  178. 

A  trustee  who  bays  in  the  trust  property 'under 
a  prior  Incumbrance,  and  at  a  price  below  Its  real 
value.  Is  always  considered  as  doing  so  for  tbe  use 
and  benedt  of  hts  cestui  quc  trust.  Oolbum  v.  Hor» 
ton,  86  How.  Pr.  100, 6  Abb.  Pr.  N.  8. 8U.  8  Keyos, 
806, 1  Trans.  App.  H».  1  Abb.  App.  Dec  SKt:  Camp- 
bell V.  Johnston.  1  Sandf.  Ch.  148, 7  L.  ed.  275. 

Where  tbe  purchaser  Is  the  attorney  for  tbe 
execution  plaintiff,  and  has  controlled  a  part  of  tbe 
preliroinartes  to  the  rale,  he  will  be  deemed  to  hold 
tbe  property  as  trustee  of  the  owner.  01>onnen 
V,  Undsay,  7  Jones  ft  S.'6B6:  DIcldnson  t.  Cod  wise, 
1  Sandf.  Ch.  214,  7  L.  ed.  804;  Dobson  v.  Baoey,  8 
Sandf.  Ch.  00,  7  £1.  ed.  77D;  Aiklns  v.  Delaege,  IS 
Ir.  Bq.  1:  Harrison  v.  Guest,  6  DeG.  H.  ft  0. 486. 

A  purobase  bv  a  guardian  of  big  ward's  land  may 
be  enforced  against  the  purchaser's  assignee  la 
bankruptcy^  and  tlie  sureties  for  the  purchase 
money  (Reed  v.  Jones,  80  Oratt.  188;  2  Tuoker^  BL 
Com.  460;  Moore  v.  Hilton,  li  Leigh,  1;  Daniel  v. 
Leitoh,  18  Oratt.  196;  Howcry  v.  Helmes.  20  Gratt 
1;  Cline  v.  Catron,  22  Gratt.  378;  Phelps  v.  Beely,  Id. 
n»i  ZIrkle  T.  HcCne,  96  Oratt.  617;  Brcck  v. 
RJoe,  27  Oimtt  812;  Talley  v.  Starke.  8  Gratt.  OK; 
or  against  an  executor  who  punAases  at  his  own 
nle.  HoCSure  v.  Miller,  1  BaU.  Bq.  107, 21  Am.  Dea 
m. 

Purchase  inures  to  benefit  of  MsCvi  qw  tnUL 
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propcrtj  Imposed  do  daty  apon  her  as  to  its 
condiKt  or  maoBgfemeQt. 

Wtit  T.  Wad^,  88  Ark.  687,  and  Imboden 
T.  BwKter,  28  Ark.  632,  enuQciatiog  the  duties 
of  trustees,  lay  down  the  rule  oi  law  appll- 
csNe  (o  those  whose  relations  to  the  property 
impose  upon  them  positive  duties  to  be  per- 
fonoed  in  and  about  the  sale,  by  and  tbrough 
wbich  tlie  price  may  be  affected. 

There  is  a  distinction  where  the  trustee  deals 
with  the  cestui  que  trutt,  the  latter^having  bis 
•VD  advisor. 

Cotton  T.  Stajfford,  82  Cal.  851. 

While  as  a  rule  trustees  are  not  permitted  to 
purchase  the  properly  of  eett»ia  que  trust,  yet 
tDch  purchases  are  only  voidable,  and  will  not 
be  eet  aside  in  all  cases  by  courts  of  ecmity. 

See  Jone*  t.  Graham,  86  Ark.  %S;  Mo- 
Otngkeg  t.  Brown,  46  Ark.  25;  Woodard  t. 
/flfljw*.  48  Ark  249;  Awl t.  Kel»ej/,i1  Ark.  419. 

lo  the  case  at  bar  the  minora  were  actually 
present  in  tbe  probate  court  by  tbeir  attorneys, 
br  their  next  friend  In  the  person  of  their 
neamt  adult  relative,  and  by  their  friend  wbo 
kid  been,  fa  tbe  Hfetime  of  tbefr  mother,  the 
tmalee  to  bold  ^lle  to  tbeb"  real  property,  and 
ibdr  failure  to  appeal  was,  under  the  nifing  of 
Jonet  T.  Graham,  an  election  to  take  the  pro-' 
ceeds  and  discharge  the  trust. 

BrambU  t.  EingAury,  89  Ark.  181;  Joiners 
T.  PMpt.  88  Ark.  468;  Goodman  v.  Winter, 
M  Ala.410;  SehnOl  t.  C/iieaffo,  88  HI.  882; 
Ann  V.  Beites,  19  HI.  2S5;  1  Story,  £q.  g  885. 

Appellants  were  barred  by  tbe  Statute  of 
Lhnitations  when  the  bill  wa^  Sled. 

Tbe  bill  was  filed  October  13, 1887,  six  years 


8m  note  to  Wilson  v.  Brookshlre  dnd.)  V  L.  R.  A. 

m 

AcH^     oestnl  que  trust. 

A  parebase  br  a  trustee  Is  voidaUe  at  the  election 
<X  tbe  eeatui  que  trutt,  within  a  reasonable  time. 
WonnleT  r.Wonnley,  21  U.  S.  8  Wheat.  4Z1, 6  L.  ed. 

WImh  tbe  delay  ia  Cor  within  tbe  Statute  of 
UnttatiODC,  antftbe  trustee  has  not  suffered  from 
''Df  wt  done  on  tbe  BupposlUon  that  ttaeccatuis  que 
tnut  have  abaadonud  ttaelr  iDtentloo  to  Question 
lbea)e.tbe  lacheavill  not  bar  such  prooeedlnrs. 
Xooe  V.  Utll,  I3S  Maas.  66.  See  ttote  to  Cox  v. 
Xackreth,  Z  Bro.  Cb.  100, 1  Wblte  St  T.  Lead.  Caa. 
Bq.  U%  De  Buaache  r.  Alt.  L.  R.  8  Cb.  Dir.  286; 
Barnrd  t.  EUot  Nat.  Bank,  96  U.  S.  611,  S4  L.  ed. 
IB:  HfcboudT.  OIrod,4SIT.  8.4HOW.  508,11L.ed. 
MM:  Learned  v.  Foster,  117  Mwm.  366;  Clark  r. 
BtacUnftofi,  llOMan.  360:  YemOaA  v.  LItcblMd.  1» 
AUn.«i7:  UtobfleU  T.CHdwordi,UPlok.ZB;  Hay* 
ward  T.  BUa,  18  Pick.  m. 

Koooe  but  tbe  cestui  «u«  truct  baa  a  right  to  call 
In  qneatloa  or  set  aside  a  parohase  made  by  tbe 
trastee  for  bis  benc^flt.  Wilson  t.  Troup.  4  Cow. 
BBn  Gnvea  T.  Waterman,  O  N.  T.  8BB;  Johnson  v. 
Bennett. »  Barb.  SSa 

And  he  can  at  once  have  a  purchase  made  by 
the  trustee  of  tbe  equity  of  redemption  at  a  sale 
tbmof  set  aside.  Hubbell  v.  Medbury,  83  N.Y.  ICl. 

Tbe  rttrbt  of  action  was  beld  to  have  expired  after 
ten  years  from  tbe  time  at  wblcb  it  bad  accrued. 
iHl 

Hia  rffffit  to  set  aside  the  purchase  does  not  de- 
icod  opOQ  the  question  of  good  faith  In  the  pur- 
time,  bat  od  tbe  peril  of  permitting  any  oonfllot 
between  tbe  personal  interests  of  tbe  individual 
•ad  Ua  duUea  as  trustee.  In  bis  fldndai^  chancter. 
DjtDComb  V.NeirTorlcILftK.It.B.Oo.SiN.T. 


and  two  days  after  tbe  date  of  confirmation  of 
the  sale,  at  tthUHi  time  Biscoe  and  Blanche 
Hiodmao  had  been  of  full  &ae  more  tban  three 
years;  and  as  to  the  statute  Ibar,  so  far  as  they 
are  concerned,  there  can  be  no  question. 

McQavgJtey  v.  Brown,  aupra;  Chandler  t. 
Neighbort,  44  Ark.  479. 

As  to  T.  C.  Hindman.  bis  disabilities  of  non- 
age were  removed  by  tbe  Phillips  Circuit  Court 
on  November  16, 1881,  so  that  at  tbe  time  of 
the  filing  of  tbe  bill  more  than  three  years  had 
elapsed,  during  which  he  was  under  no  dls- 
abilitv. 

Judgments  of  superior  courts,  even  of  lim- 
ited jurisdiction,  cannot  be  collaterally  attacked 
where  tbe  court  bad  jurisdictiun  of  the  person 
and  subject  matter. 

Tbe  circuit  courts  of  the  United  States  aro 
courts  of  Hmited  jurisdiction,  one  of  the  requi- 
sites to  give  it  Jurisdiction  bein;^  that  llmrc 
shall  be  divers  citizenship  of  tlic  |jtiiiiililTs  aud 
deff'DiianIs;  yet  it  1ms  hem  liclil  lluii  a  failare 
of  llio  vci.-nnl  to  «ho\v  llic  !!(■(  (  ss)iry  cifizensliip 
will  not  vitiate  a  judgment  of  sueli  a  court  in  a 
collateral  proceeding,  although  on  appeal  such 
a  juilgmcnt  would  be  set  aside  and  reversed. 

Mi-trormiek  v.  Sullivan,  23  V.  3.  10  Wlioat. 
193,  6  L.  ed.  800;  (/Brien  v.  G'lMu.  20  Neb,' 
847;  Appelgate  v.  Letington  «£  C.  County  Min. 
Co.  \r,  U.  253,  29  t.  ed.  892;  Harvey  v. 
TsUr,  m  U.  S.  2  Wall.  329,  17  L.  ed.  872; 
Florentine  v.  Barton,  69  TJ.  8.  2  Wuli.  210,  17 
L.  eel.  783;  Freem.  Jiidgm.  S§  116, 118,  lift,  12^-, 
124,  r^O  128;  Boyd  v.  Roane,  ii)  Ark.  398; 
Adama  v.  Ihmtat,  44  Ark.  367.  The  two  last 
reaffirming  iA?rti!n  v.  State,  11  Ark.  619. 


He  is  not  bound  to  prove  fraud  in  the  puroliase 
by  tbe  trustee.  Ombbs  v.  McGlawn,  39  Oa.  67K; 
Price  V.  Winter.  15  Fla.  109;  AUles  V.  Wheeler,  43  111. 
1». 

Onwhattemutetatide. 

The  purohase  money  and  expenditures  for  repairs 
and  permanent  Improvements  must  be  refunded, 
and  complete  equity  must  be  done  between  tbe 
parties,  to  authorise  sectlns  aside  such  purchase. 
Yewjkri  V.  LltchHeld,  13  AUen,  419:  Rotoh  v.  Moi^ 
gm.  106  Haas.  4S0:  Dnnoomb  v.  New  York.  R.  A  N. 
B.  H.  Co.  as  Hun,  ISK;  People  v,  Uercbants  Banlc. 
36  Hun,  100;  Elobelberger  v.  Hawthoroe,  83  Hd.  fiU; 
Hill,  Trustees,  4tb  Am.  ed.  639,  and  oases  cited; 
Cumberland  Coal  &  I.  Co.  r.  Sberman.  30  Barb.  678; 
Terwinifirer  v.  Brown,  50  Barb.  9:  Hawley  v.  Cmioer, 
4  Cow.  736;  Abbot  v,  American  Hard  Rubber  Co. 
88  Barb.  S78;  Mason  v.  Martin.  4  Md.  124;  Jones  v. 
Jonea,  1  Ofll,  87;  HcLaufrbUn  v.  Barnum,  81  Hd.  4X6. 

8€U*na  aaideaalc 

If  one  acting  as  trustee  for  ottaere  beoomes  him- 
self interested  in  tho  purotiaae,  the  eeatufa  gue  trutt  ■ 
are  entitled  to  have  the  sale  set  aside,  unleas  tlie 
trufltee  luul  fairly  devested  himself  of  tbe  cbaractw 
of  trustee.  Stephen  v.  Dealt,  80  U.  S.  22  WalL  340, 
22  L.  ed.  788;  Jewett  v.  Miller,  10  N.  Y.  40^  Blade  v. 
Van  Vecbtfin,  11  Paige,  21, 6  L.  ed.  42. 

Or  It  thefactia unknown  tothe  buyer  and  aellor. 
ArmatroQg  v.  Campbell,  8  Tern.  MS; .  Graves  v. 
WBtorman,  63  N.  Y.  668. 

Executors  and  administrators  wbo  become  buy* 
ers  at  sales  made  by  tbemselves  acquire  only  an  ■ 
imperfect  title,  wblcb  will  be  set  aside  at  tbe  option  ' 
of  any  of  the  parties  Interested  in  tbe  property. 
Yeaol^d  V.  Utcbfield,  18  Allen,  419;  People  v.  Open 
Board  of  8.  a  Bldg.  Co.  «S  M.  Y.  Utt. 

And  It  has  been  quite  generally  held  that  where 
an  administrator  becomes  a  pun^iaser  of  the  estate , 
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The  remoral  of  the  dlsabillUes  of  non-age  set 
In  motioQ  tbe  Statute  of  XilmitatiooB.  The 
three  years'  extension  of  the  Statute  of  Idmita- 
tioDS  was  given  as  a  protection  to  the  disability 
of  mioon,  etc.  When  that  is  removed  the 
terms  of  tbe  statute  are  satiafled. 

Oarland  Oounttf  v.  6aine$,  47  Ark.  668. 

Battle,  delivered  tbe  opinion  of  tbe 
court: 

In  September,  1867,  Thomas  C.  HIndman. 
Bnd  on  the  19ifa  of  August.  1876,  Mary  B.  Hiod- 
nan,  bis  wife,  died  intestate,  leaving  Susie 
Hlndinaii,  Biscoe  HIndman,  Thomas  C.  Hind- 
man,  Jr.,  and  Blanche  Hindman,  their  only 
children,  surviving  them.  Biscoe,  Thomas  C, 
and  Blanche  were  minors  when  their  parents 
'died, — Biscoe  having  been  bora  on  the  3?th  of 
November.  1861;  Thomas  C.  on  the  SSd  of  No- 
vember, 1868;  and  Blanche  on  the  3d  of  De- 
cember, 1865.  Laura  E.  O'Conner  and  the 
mother  of  Mrs.  Hindman  were  sisters,  and 
Mrs.  O'Conner  (Laura  C  B.)  was  the  step- 
grandmotber  of  Mrs.  Hindman's  children,  she 
Saving  been  tbe  wife  of  their  grandfalher. 
When  Mrs.  Hindman  was  on  her  death  bod, 
she  requested  Mrs.  O'Conner  to  take  charge  of 
her  children,  and  she  promised  that  she  would 
to  tbe  best  of  ber  ability,  and  proceeded  to  do 
80  immediately  after  the  death  of  Mrs.  Hind- 
man, by  taking  them  borne  with  her,  and  ex- 
ercising personal  supervision  over  them.  On 
the  5tb  of  Sepiember,  1876.  Susie,  Biscoe,  and 
Thomas  C.  Hindman  filed  a  petitioo  ia  the 
Phillips  Protnte  Court,  staUog  that  thev  and 
Blaoche  Htodman  were  cbfldten  and  heirs-at- 
law  of  Mary  B.  Hindman,  deceased;  that  Bis- 
coe. Thomas  C,  and  Blanche  were  minors; 
that  they  were  the  owners  la  their  own  right 
of  an  interest  in  real  estati;  in  the  County  of 
Phillips  in  this  State,  and  equally  entitled  to  a 
distributive  share  In  Uie  estate  of  their  mother, 
the  late  Hary  B.  Hlodman,  and  renresentinr 
that  Uielr  mother  bad  requested  tbat  Mrs.  O - 
Conner  and  her  husband  should  take  charge  of 
and  have  Ibe  entire  control  and  custody  of  ber 
chiMren,  and  asaiat  in  the  management  of  their 
proper^  Interests;  and  asking  that  B.  Y.  Ta^ 
DfT  be  appointed  curator  of  the  estate  of  Ibe 
mlnots.  On  tbe  same  dav  the  probate  court 
granted  the  petition,  and  1B.  T.  l^imer,  hav- 
ing ctTCD  bond  with  approved  security,  was 
appointed  curator  of  tbe  estate  of  Biscoe. 
Thomas  C.  and  Blanche  Hindman.  Tbe 
court  further  ordered  tbat  the  minors  remain 
in  the  care  and  custody  of  Mrs.  O'Conner  and 
her  buslMad,  in  accordance  with  tbe  last  wish 


and  request  of  thelz  mother;  and  appointed  J. 
H.  O'Conner,  tbe  hnsband  of  Mrs.  Laura  £. 
B.  O'Conner,  the  attorney  and  next  friend  of 
tbe  minors,  "to  look  after  and  rend«r  such  aid 
and  assistance  to  the  curator  as  may  be  neces- 
sary for  their  interest,"  After  this  the  cbfldren 
continued  lo  live  with  Mrs.  O'Coaner,  and  she 
endeavored  to  act  tbe  part  of  a  mother  to 
them.  They  were  tbe  owners  of  block  17,  in 
that  part  of  the  City  of  Helena  known  as  New 
Helena,  having  thereon  a  valuable  reddeno^ 
the  late  home  of  their  father  and  mother,  ud 
other  buildings.  It  heume  delinquent  for 
taxes  for  tbe  years  187S,  1874,  and  1875.  end 
she  redeemed  it  by  paying  $886.87.  the  cost  of 
redemption.  Susie,  needing  money  to  enable 
her  to  attend  school  and  pay  her  debts,  olleml 
to  sell  and  convey  to  ber  ber  (Susie's)  interest 
in  the  block.  She  bought  it.  and  became  the 
owner  of  one  undivided  fourth  of  the  block. 
On  tbe  23d  of  November,  1880,  Bart.  T.  Tur- 
ner, curator  of  tbe  estate  of  the  roiaor  children, 
presented  bis  petition  to  tbe  Phillips  Probate 
Court  for  an  order  to  sell  the  minors'  interest 
in  the  block;  and  the  court,  finding  that  it  was 
to  the  interest  of  the  minors  that  it  should  be 
sold  to  procure  means  for  tbeir  support  and 
education,  ordered  it  to  be  sold  on  tbe  lOth  (tf 
January,  1881.  The  block  was  not  aoid  on 
tbat  day  for  the  want  of  bidders;  and  tbe  court 
again  ordered  it  to  be  offered  for  sale,  and  fixed 
the  11th  of  April.  1881,  as  the  dav  of  sale. 
Tbe  entire  block.  Including  tbe  one  fourth  pur- 
chased from  Susie,  with  the  consent  of  Mrs. 
O'Conner,  was  offered  for  sale  cm  tbe  last- 
named  day:  and  Mrs.  O'Coonw,  at  the  request 
of  the  children,  bid  for  the  same.  She  oaered 
$1,000  for  the  block,  and,  no  one  bidding  more, 
slje  was  declared  tbe  purchaser.  Tbe  curator 
reported  the  sale  to  the  probate  court  for  con- 
firmation. It  having  been  reported  tbat  one 
A.  H.  Johnson  would  have  given  $4>300.  the 
cbfldren  were  dissatisfied,  and  filed  exceptions 
lo  the  reports  Mrs.  O'Conner  thereupon  of- 
fered $4,600,  and  tbe  $4,000  in  Ibe  teport  was 
changed  to  $4,600,  and  the  excepttons  were 
withdrawn,  and  the  sale  was  cooflrmed  by  the 
court,  and  tbe  property  was  conveyed  to  Mrs. 
CConner.  Three  fourths  of  the  purchase 
money,  amounting  to  $3,376,  which  was  the 
pro^rtion  due  the  minor  children,  have  been 

To  set  aside  the  purchase  of  tbe  three-fourths 
interest  of  the  block  tiiat  bekmged  to  Biscoe. 
Thomas  C,  and  Blanche  Hindman,.  tfalsaction 
was  brought  by  them  atnoe  they  ceased  to  be 
minors.   They  contend  that  Mrs.  O'Conner 


of  his  Intestate,  sucb  pnrobase  b  not  merely  votd- 
abte,  but  absolutelr  void.  Dwlght  v.  Blaokmar,  t 
Mich.  880,  W  A  m.  Deo.  IIB:  Walton  v.  To  trey.  Harr. 
Ch.  (Mioh.)  W»i  Beaubleo  r.  PouparO.  Id.  £06;  Pear- 
son r.  HoretaoO.  7  Smedes  *  M.  m,  46  Am.  Dee.  819; 
ErsUne  v.  De  la  Banm.  3  Tex.  W.  19  Am.  Dec.  m; 
StaUlan  T.  Foreman.  S  Hilt.  Ch.  IDS ;  Tofcersoo  v. 
Starkireather.  Walk.  Cb.  8M:  Ryden  v.  Jones,  8  N. 
€.  «7, 9  Am.  Deo.  600;  Soott  t.  Gorton,  U  La.  118. 
as  Am.  Deo,  018;  Ohurcb  v.  Marine  Ina.  Co.  1  Itoon, 
311;  dute  V.  Barron.  S  Mtcta.  IOC:  Torrer  v.  Bank 
or  Orleans.  9  Palse.  MS.  ♦  L.  ed-  868;  Ex  parte  Ben- 
nett, 10  Yee.  Jr.  8H;  Hfohoud  v.  Olrod,  4B  U.  8. 4 
How.  on.  U  U  ed.  lOm;  Worth?  v.  Johnson,  8  Oa. 
288,58  Am- Deo.  W;  a(umelmanT.BBbleman,10Pa. 
VLSL  Am.  De&  im,w>U;  Ombbs  T.HoCHBwn,a» 
18  L.  R  A. 


Oa.  W4i  Alexander  v.  Alexander,  46  Oa.  ZBI;  Buckles 
V.  Lafferty,  t  Rob.  fVa.)  292,  40  Am.  Dec  7K. 

A  nnrchaae  of  trust  property  by  a  trustee  at  put»- 
lie  aio  Is  valid  aC  law,  and  Is  voldaltle  only,  not 
void.  In  equity.  It  Is  voidable  only  at  the  electton 
of  tbe  persons  whose  Interests  are  affected  by  the 
purchase.  Oloott  t.  Tioga  R.  Oo.  S7  N.  T.  SOT;  Jaak- 
Bon  T.  Tan  Dalfseo,  K  Johns.  47. 

A  parohaee  by  bo  auctioneer,  employed  by  an 
executor,  ta  which  the  executor  beeame  hitensted 
before  eonllrmatlon.  Is  InvaUd,  both  l>eoanse  the 
auctioneer  WHS  ageot  of  tbe  executor  and  beoause 
or  tbe  Interest  acquired  by  the  auctioneer.  Tw> 
wUUcer  v.  Brown.  U  N.  T,  Sll.  08  Barb.  UL 

Bale  mar  be  set  adds.  See  note  to  WOioa  t. 
BroakaUreand.)»L.  B.A.niL 
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vw  under  a  diMbQltir  to  purchase,  arlilog  from 
tbeielatfonahesuslaiQedto  them  at  the  time 
the  block  was  sold.   Can  they  avoid  the  saleT 

Ab  a  geoeral  rule,  a  party  occupying  a  rela^ 
lioo  of  trust  or  cbofidence  to  another  is,  in 
equity,  bound  to  abstaio  from  doing  everything 
wbicb  can  place  bim  in  a  position  incoasisteot 
«itb  the  duty  or  trust  such  relation  imposes 
OB  Urn,  or  which  has  a  tendency  to  interfere 
with  the  discharge  of  such  duty.  Upon  this 
prinriple,  no  one  placed  in  a  situation  of  trust 
01  confidence  in  reference  to  the  subject  of  a 
sale  can  be  tbe  purchaser,  on  bis  own  account, 
of  the  property  sold.  If  such  a  one  purchases 
tbe  property,  it  la  in  the  option  of  toe  person 
iitmsted  in  (be  proper^,  and  to  whom  the 
iditioo  of  trust  or  confldeoce  was  sustained, 
to  let  aside  tbe  sale,  within  a  ressonahle  time, 
bowefer  innocent  the  purchaser  may  be,  1 
Story.  £q.  Jur.  |g  807-S28.  and  cases  cited. 

Id  Hngden  on  Vendon  the  rule  and  its  rea- 
SOB  ue  expressed  as  follows:  "It  may  be  laid 
down  as  a  general  luroposftion  that  trustees,  un- 
Iwtbey  are  nominally  such,  as  trustees  to  pre- 
tnre  contingent  remainders,  agents,  oommls- 
snoers  of  bankrupts,  assiguees  of  lunkrupts, 
solicitors  to  the  commission,  auctioneers,  credi- 
tors who  have  been  consulted  as  to  the  mode 
of  sale,  counsel,  or  any  person  who,  by  being 
employed  or  concerned  in  tbe  affairs  of  an- 
other, have  acquired  a  knowledge  of  his  prop- 
erty, are  incapable  of  purcbasmg  such  prop- 
erty themselves  except  under  tbe  restrictions 
which  will  shortly  be  mentioned;  for,  if  per- 
sons having  a  confidential  character  were  perr 
ntitted  to  avail  themselves  of  any  knowledge 
scqaired  in  that  capacity,  they  might  be  in- 
duced to  conceal  thelx  toiormaUon,  and  not  to 
aetdse  It  for  the  benefit  of  the  peraons  rely- 
iag  00  their  integrity.  Tbe  characters  are 
iacoDsistent.  £!mptor  emit  quam  minimo  pa- 
tM,  venditor  tendit  quam  mnximo  potat."  3 
Sogd.  Vend.  7th  Am.  ed.  «887;  Mxthovd  v. 
tfwwi.  45  U.  S.  4  How.  604,  11 X..  ed.  1077, 

Id  Ivtboden  v.  Eunter,  23  Ark.  633,  this  court 
add:  "It  fa  a  stem  mte  of  equitr  that  a  trus- 
Ise  to  sell  for  others  Is  not  allowed  to  purchase, 
iiiber  directly  or  indirecUy,  for  his  own  bene- 
fit si  the  sale.  He  cannot  be  both  vendor  and 
purchaser.  As  vendor,  it  Is  his  duty  to  sell  tbe 
piopmy  for  tbe  highest  price;  and  as  pur 
ewer,  U  is  his  Interest  to  get  it  for  tbe  lowest; 
■Id  these  relatioDS  are  to  essentially  lepngnant 
-«o  Hable  to  exctte  a  conflict  between  self-iD- 
kfcst  and  integrity — that  the  law  positively  for- 
bids that  they  shall  be  united  in  tbe  same  per- 
son. And  it  matters  not,  in  the  application  of 
tbe  mle  Umt  the  sale  was  bona  fide,  and  for  a 
fslr  price.  The  Inquiry  la  not  whether  there 
wu  irand  in  facL  In  such  a  case,  the  danger 
of  Tieldiog  to  the  temptation  is  so  imminent, 
ma  the  aecuilty  against  discovery  so  great, 
that  a  court  of  wmy,  at  the  Ineiaoce  of  tbe 
mfui  pie  trvtt.  If  be  applies  in  a  reasonable 
liaie.  will  set  aside  the  nie,  as  of  course.  Tbe 
mle  is  not  intended  to  remedy  actual  wrong, 
bat  Is  intended  to  prevent  tbe  possibility  of  u. 
lie  sltoi^n  of  the  party  itself  works  his  dis- 
abitt^  to  parehan,  .  .  .  The  rale  is  not  con- 
ined  to  penoDS  who  are  trustees  within  the 
won  limited  and  technical  signiflcaUoo  of  the 
tms.  or  to  any  particular  class  of  fiduciaries, 
tot  applies  to  ail  penons  placed  in  a  situation 

ULa  A. 


of  trust  or  oonfldenoe  whh  reference  ,to  the 
subject  of  tbe  purchase.  It  embrace*  all  that 
come  within  its  princitOe,  permittjnB  no  one  to 
purchase  property,  and  hold  it  forh&own  ben- 
efit, where  he  has  a  duty  to  perform  in  .relatioa 
to  such  property,  which  is  Incopsislant  with 
the  character  of  a  purchaser  on  his  own  ac- 
count, and  for  his  Individual  use." 

Following  the  rule  laid  down  in  /inSn&n  t. 
Hunter,  tupra,  this  court  held  in  WrigktT. 
Walker,  SO  Ark.  44,  that  "the  purchase  by  aa 
attorney,  at  a  tax-sale  of  land  in  regard  to  wnich 
be  had  been  retained,"  was  inconsistent  with 
his  relations  to  hts  clifot.  and  could  be  avoided 
by  tbe  client, 'o<rtwithfttandiog  there  was  no  bad 
faith  In  the  purchase.  After  a  careful  exami- 
nation of  numerous  authorities,  it  held  that  it 
was  a  welt-settled  principle  that  no  one  can  be 
permitted  to  purchase  an  interest  when  be  has 
a  duty  to  perform  that  is  ioconsistent  wlih  tbe 
character  of  a  purchaser, — quoting  the  remark 
of  Cord  Tburlow  in  HtiUt  v.  BeUlett,  1  Cox,  Cb. 
IM,  that  "no  attorn^  can  be  permitted  to  buy 
in  tilings  In  a  course  of  litigation,  which  liti- 
gation be  has  tbe  management.  This  tbe  pol- 
icy of  justice  will  not  endure." 

In  We«t  V.  Wadt/ell.  38  Ark.  687.  reiterating 
the  doctrine  laid  down  in  tbe  cases  cited,  this 
court  held  that  a  purchase  of  land  at  an  admin- 
istrator's sale  by  the  attorney  of  the  adminis- 
trator was  voidable  at  tbe  instance  of  the  heira 
of  the  intestate  to  whose  estate  tlie  land  be- 
longed. 

In  Livingrton  v.  '  ,  Ark.  294.  this 
court,  in  consideri:  I  >l;<iii>' ofH  piircli'isc 

of  lands  bya  proiiiU' .luilyo  at  a  sale  nmde  by 
an  administrator  iimlcr  an  order  nf  tlie  court 
of  which  he  was  tho  Judse,  sflerquoting,  an  vye 
have,  fromimdoijen  v.  liutUer^  a^id:  *;All,tlfai 
is  above  said  In  relation  to  trustees  {nirchasiog 
at  sales  made  by  them  applies,  on  ^rinciplu,  tp 
tbe  case  of  a  probate  judge  purcbiismt;  nt  a  sale 
made  upon  his  own  order,  and  whicb  he  iis 
obliged  to  have  coiuiticted  fairly,  and  for  the 
benefit  of  creditors,  legatees,  or  di-strlbutees  of 
the  estate."  .  ' 

In  (nemaitt  r.  CatM,  49  Ark.  243,  this  court 
used  the  following  language:  "The  law  for- 
bids a  trustee,  ana  all  other  persons  occupying 
a  fiduciary  or  quasi  fiduciary  position,  from 
taking  any  personal  advantage,  touching  tbe 
thing  or  subject  as  to  which  such  fiduciary 
position  exists,  ...  If  such  a  perscm  acquire! 
an  interest  In  properiy  as  to  which  such  a  rela- 
tioa exists,  he  hoida  It  as  a  trustee  for  the  ben- 
efit of  those  in  whose  interest  be  was  prohibited 
from  purchasing,  to  the  extent  of  tbe  prohibi- 
tion. This  rule  applies  to  tenants  in  common 
by  descoit  with  tbe  same  force  and  reason  as 
it  does  to  persons  standing  Id  a  direct  fiduciary 
relation  to  others;  lor  they  stand,  by  operatloo 
of  law,  in  a  confidential  relation  to  eacD  other, 
as  to  the  joint  propei-ty,  and  the  duty  Is  im- 
posed on  them  to  protect  and  secure  their  com- 
mon interests.  Tney  have  a  community  of  in- 
terest which  produces  a  community  of  duty, 
and  imposes  on  escb  one  the  duty  to  exercise 
good  faith  to  tbe  others.  Neither  one  can  take 
advantage  of  the  others  by  purchasing  an  out- 
standinir  tide  or  incumlnnce,  and  asserting  it 
against  them.  Such  an  act  would  be  incnn- 
sStent  with  good  faith,  and  'against  the  recip- 
rocal obligalioDS  to  do  nothing  to  the  prejtidice 


Digitized  by 


40* 


Abxahsas  Svpbehb  Cocht. 


of  each  otittfi's  equal  claims  wbtcb'  ttwlr  rela- 
tfoDsfalp  created.  Bucb  a  purchaser,  notwith- 
standhig  the  dedgn  of  the  one  making  it  was 
to  the  contrary,  would  be  for  the  common  ben- 
efit of  all  the  co-tenants,  and  the  legal  title 
acquired  would  be  held  in  trust  for  the  others, 
tf  ueT  should  chooBe,  within  a  reaaooable  time, 
to  dum  the  beneiDt  thereof,  by  contributing, 
or  offering  to  contribute,  their  proportion  of 
thepurchaae  money." 

We  have  quoted  at  length  from  the  opinioos 
of  this  court  to  show  the  reason  and  extent  of 
the  rule  laid  down.  Its  applicability  to  guard- 
ians and  wards,  and  persons  standing  in  like 
relation  Is  apparent  JvdM  Story,  in  speaking 
on  this  rale,  says:  "In  the  next  place,  as  to 
the  relation  of  guardian  and  ward.  In  this 
most  important  and  delicate  of  trusts  the 
same  principles  prerail,  and  with  a  larger  and 
more  compreliensive  efficiency.  It  is  obvious 
that,  during  the  existence  of  the  guardlaiuhip, 
the  transactions  of  the  guardian  cannot  be 
binding  upon  the  ward.  If  they  are  of  any  d^ 
advaoiage  to  htm;  and,  indeed,  the  relative 
situation  of  the  parties  imposes  a  general  in- 
ability to  deal  with  each  other.  But  courts  of 
equity  proceed  yet  furiber  in  cases  of  this  sort. 
They  wilt  not  permit  tamsactlons  between 
guardians  and  wards  to  stand,  even  when  tbev 
have  occurred  after  the  minority  has  ceaseo, 
and  the  relation  become  thereby  actually 
ended,  if  the  intermediate  period  be  short,  un- 
less the  circumstances  demonstrate,  in  the 
highest  sense  of  the  terms,  the  fullest  deliber- 
ation on  the  part  of  the  ward,  and  the  most 
abundant  good  faith,  vberrima  Met,  on  the 
part  of  the  guardian.  For  in  all  such  cases 
the  relation  Mstfll  considered  as  having  an  un- 
due infltience  upon  the  mind  of  the  ward,  and 
as  virtually  subsisting,  especially  if  all  the 
duties  atta<»ied  to  the  situation  have  not  ceased; 
as,  if  the  accounts  between  the  parties  have 
not  been  fully  settled,  or  if  the  estate  still  re- 
mains in  some  sort  under  the  control  of  the 
gnardiaa.**  1  Btory,  Eq.  Jur.  IStb  ed.  §  817. 

Quasi  guardians  and  all  other  persons  occu- 
pying the  relation  of  confidential  advisers  have 
been  held  to  come  withlo  the  mle.  Revett  v. 
ffarveg,  1  Sim.  &  8to.  508,  1  Eny^  Ch.  502; 
Hugvenin  v.  Batelep,  14  Ves.  Jr.  278;  1  Story, 
Eg.  Jur.  18tb  ed.  g§  317.  SIO,  and  cases  cited; 
1  Perry,  Tr.  §  304;  Torrepv.  Bankof  OrUaru, 
0  Paige.  068.  4  L.  ed.  859;  Underbill,  Tr.  p. 
298. 

In  Bobday  V.  Peten,  28  Beav.  840,  a  mort- 
gagor consulted  a  solicitor,  "who  turned  her 
over  to  his  clerk  to  assist  her  gratuitously.  *'  The 
clerk,  by  reason  of  information  derived  during 
such  employment,  bought  up  the  mortgage  for 
less  than  huf  the  amount  due  thereon.  The 
court  held  that  the  clerk  was  a  trnstee  for  the 
tieoefit  of  the  mortgagor.  The  same  was  held 
as  to  the  clerk  of  a  broker  employed  to  make 
sale  of  land  in  Gardner  v.  Ogdtn,  88  N.  T. 
327. 

The  relation  sustained  by  Mrs.  CConner  to 
the  Hindman  chfldren,  at  the  time  of  the  sale 
in  question,  was  peculiarly  confidential.  A 
dving  mother  bad  committed  them  toher  care. 
She  took  ^em  to  her  bouse,  and  treated  them 
«8  a  part  of  her  family.  They  were  the  chil- 
dren of  her  niece,  and  the  grandchildren  of  a 
former  husband.   Her  treatment  of  them  was 
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kind,  and,  with  the  ties  of  kindred  which 
existed  between  them  naturally  caused  them 
to  lean  on  her  for  protection  anid  repose  in  her 
implicit  confidence.  She  recc^ized  this  fact, 
and  sometimes,  if  not  always,  responded  to 
tlieir  wishes.  At  their  request  she  moved 
upon  the  btock  in  question,  and  with  tbnn  oc- 
cupied the  late  reriaence  of  their  pareDts,  and 
continued  to  do  so  some  time  before,  aiKi  at 
the  time  of,  and  after  the  sale.  At  their  re- 
quest the  probate  court  virtually  made  her  and 
her  hustmnd  the  guardians  of  their  persons, 
and  tliey  accepted  the  situation.  At  their  re- 
quest die  paid  out  $896.87  to  redeem  their 
home  from  a  fotfdture  for  taxee.  When  th» 
home  was  offered  for  sale  they  wanted  her  to 
buy  it,  and  looked  to  her  to  save  it  from  the 
sacrifice.  She  responded  to  their  request,  but 
failed  to  meet  tbeir  expectation.  She  pur- 
chased, but,  having  heard  tliat  another  wouM. 
give  more,  they  were  dissatisfied.  She  in- 
creased her  bid,  and  they  withdrew  all  opposi- 
tion tothe  confirmation  of  the  sale  by  the  pro- 
bate court ;  but  they  bad  been  disappointed  and 
the  final  result  was  a  lawsuit. 

But  it  iscontended  for  Mrs.  O'Conner  that 
"the  position  occupied  by  her,  at  the  lime  of 
the  application  for  an  order  to  sell,  and  the  salo 
of  the  property  purchased  by  her,  imposed  no 
doty  upon  her  as  to  its  conduct  or  oiaaage- 
ment;"  that  the  conduct  and  management  of 
the  sale  was,  by  the  law,  imposed  upon  Turner, 
as  curator,  and  that  she  acted  fairly  and  in 
good  faith.  For  this  among  other  reasons,  her 
counsel  inrist  that  the  sale  riioald  notbe  aet 
aside. 

In  support  of  fbeir  oonteotimi,  tiiey  dte  and 
rely  upon  Jonet  v.  Graham,  86  Ark.  883.  In 
that  case  tbe  facts  were:  An  administrator  rc' 
ported  to  the  probate  court  that  there  had  come 
Into  his  possession  a  deed  of  trust  of  certain 
lauds,  executed  in  1860,  by  one  Sullivan  to- 
George  W.  Beasly,  to  secure  to  tbe  intestate  a 
debiof  about  $6,600.  "That  be  haddlnded 
the  troHtee  to  sellunderthepower;  that  he  had 
attended  the  sale,  and  findinr  the  knids  were 
about  to  go  below  value,  hM  himself  bid  the 
sum  of  $8,040,  and  the  lands  were  upon  that 
bid  struck  off,  no  one  being  willing  to  Ud 
more.  He  represented  that  he  had  no  desire 
to  keep  the  lands,  but  was  willing  to  bold 
them  as  the  property  of  the  estate,  if  tbe 
court  should  deem  it  best;  and  submitted  the 
matter  to  the  court  to  say  whether  be  sbould 
keep  them  as  bis  own,  charging  himself  with 
the  net  price,  after  paying  expenses  or  bold 
them  as  administrator  for  the  benefit  of  the 
estate."  The  court  ordered  him  to  keep  tbe 
laodsaahisowD,  and  to  receipt  totbeestate  for 
tbe  proceeds  of  tbe  sale,  lessthe  amount  of  tbe 
indebtedness  of  his  intestate  to  himself.  In 
pursuance  of  this  order,  he,  in  bis  settlement, 
charged  himself  with  the  sum  of  $8,716.50,  as 
proceeds  of  the  sale.  The  settlement  was  laid 
over  until  the  second  term  of  the  court  after 
it  was  filed,  a  period  of  nearly  six  months, 
wbcn  it  was  taken  up  and  conflnned  without 
objection.  This  court  held  that  the  whole 
proceeding  of  the  court  upon  the  report  of  tbe 
administrator  was  unauthorised  and  irregular; 
that  the  administrator  became  clothed,  upoD 
the  purcbs)^.  with  aconstnictive  trust  because 
of  tbe  use  of  the  means  of  Uie  catate  in  mafctnc- 


Digilized  by 


18W.' 


HlSDHAn  T.  O^COSRKR. 


40> 


Ibepnrclisse,  and  also  becailM  of  his  fiduciary  ' 
relwon  10  the  estate;  andwaswearlDg  it  when 
be  went  into  the  probate  court  to  ask,  if 
deemed  best,  that  be  shotUd  be  deooded,  by  ac- 
c(Hii)tiDi;fortbe  proceeds;  andtbattbeorderof 
the  prot«te  court  bad  do  ^ijeater  effect  than 
mere  advice  as  to  the  probable  future  ac- 
tkm  of  the  court  upon  his  settlement,  when 
tbe  same  should  be  made.  But  this  court, 
nevertbeless,  refused  to  disturb  the  sale.  Why  ? 
The  reasons  assigned  are:  ConstructlTe  trusts 
SR  at  the  option  of  those  entitled  to  claim  the 
beaeBts:  that  tbey  may  leave  the  property  in 
tbe  bands  of  the  trustee,  and  accept  the  pro- 
reeds,  in  accordance  with  the  legal  title,  and 
that  election,  deliberately  and  Intelligently 
made,  dispels  the  trust;  and  that  in  that  case 
the  BctioD  of  the  probate  court,  "In  view  of  tbe 
obvious  absence  of  all  fraudulent  intent,  the 
Ingth  of  time  that  the  settlement  lay  UDchal- 
koged  and  its  first  confirmation,"  amounted  to 
an  election  to  take  the  proceeds  and  discharge 
tbetmst 

lu  Jonet  V.  Graham  tbe  court  said  that  it  did 
Dot  mean  to  say  "that,  ordinarily,  the  approval 
o(  asale,  or  dealing  with  the  proceeds  by  a  pro- 
bale  court,  would  relieve  a  purchaserof  a  con- 
EtmctiTe  trust;"  that,  ordinarily,  it  would  not; 
that  that  case  was  a  peculiar  case,  not  likely  to 
viM  again;  that  it  stood  oo  its  own  peculiar 
grounds,  with  such  distinctions  from  reported 
casesaswillbe  sufficiently  obvious;  and  that 
it  was  not  like  tbe  case  of  an  administrator  or 
attmiey  who  simply  purchases  for  himself, 
with  tltt  design  of  acquiring  tbe  property,  and 
who  has  the  sale  confirmed  without  queslion 
or  explanation  of  tbe  circumstances,  whether 
the  court  was  correct  in  Its  conclusion  or  not 
it  is  not  necessary  for  us  to  say,  but  it  la  evident 
that  the  court  did  not  intend  to  repudiate  tbe 
role  announced  in  former  cases.  That  case 
was  regarded  as  exceptional.  Bat  this  case 
does  not  coow  within  tbe  exception  as  laid 
down  in  that  case.  Here  tbe  purchaser  bought 
for  herself,  with  the  design  of  acquiring  the 
property.  Three  of  the  Hindman  children 
were  minors.  She  was  quasi  guardian  of  their 
persons,  and  stood  to  them  in  the  place  of  a 
parent  They  were  under  her  care  and  pro- 
tectioD,  and  the  property  sold  was  and  bad  been 
in  ber  possession.  Tbey  were  not  tnijurii, 
and  could  not  act  for  themselves.  If  the  cura- 
tor had  failed  to  discbarge  bis  duty  in  the  man- 
agement of  their  property,  and  in  making 
settlements  in  tbe  probate  court,  it  was  tbe 
daty  of  her  and  her  husband,  if  of  anyone,  to 
have  interfered  In  their  behalf  and  asserted 
their  rights.  No  decttoD  to  accept  tbe  pro- 
ceeds and  ratify  the  sale  could  have  been  made 
by  tbem  while  the  disabilities  of  minority 
rested  upon  ihem,  and  none  can  be  imputed  to 
tbm  on  account  of  any  act  or  failure  of  theirs 
while  such  disalnlities  continued. 

Tbe  doctrine  as  to  purchases  by  trustees, 
guardians,  admiulstiators,  and  persons  having 
a  confidential  character  arises  from  the  rela- 
tion between  the  parties,  and  not  from  tbe  cir- 
nimstance  that  they  have  power  to  control 
the  wle.  The  right  to  set  aside  tbe  sale  does 
not  depend  on  its  fairness  or  unfairness.  To 
vtaaiae  the  purchase,  it  is  not  necessary  to 
ttKm  that  it  was  actually  fraudulent  or  advan- 
tageous. If  tbe  trustee  or  other  person  having 
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a  confidential  character,  can  ouy  fn  an  honest 
case,  be  may  In  a  case  having  that  appearunce, 
but  which  may  be  grossly  otherwise;  aod  yet 
the  power  of  toe  court,  because  of  the  infirm- 
ity of  human  testimony,  would  not  be  equal 
to  detect  tbe  deception.  It  Is  to  guard  against 
this  uncerlainty,  and  the  hazard  of  abuse,  and 
to  remove  tbe  trustee  and  other  persons  hav- 
ing confideotlal  relations  h*om  temptation,  tbat 
the  ruledoesand  will  peimitlhe eestvi que tnint 
or  other  person  to  come  at  bis  option,  and, 
without  showing  actual  injury  or  fraud,  have 
the  sale  set  aside.  Davouey.  /iinnin^,  SJohns. 
Cb.  252,  1  L.  ed.  865;  Tbrre^  v.  Bank  of 
Orteant,  9  Paige,  683,  4  L.  ed.  859;  Ez  parte 
Jama,  8  Ves.  Jr.  845;  Brochett  v.  Riehard$on, 
61  Mass.  766;  Van  Eppt  v.  Van  Eppt,  9  Paige. 
237,  4  L.  ed.  682;  (hmpbeU  v.  Walker.  6  Ves. 
Jr.  678,  18  Ves.  Jr.  601;  Galtia  v.  Ridout,  7 
Gill  ft  J.  1;  Exparte  Laeev.  6  Ves.  Jr.  625;  Be 
parte  Bennett,  10  Ves.  Jr.  881;  Campbell  v. 
Penneulvania  L.  Int.  Ca.  2  Whart.  62; 
Michovd  V.  QiTod,  45  U.  8.  4  How.  557,  11  L. 
ed.  1100,  and  cases  before  cited;  McQavghey 
V.  Brown,  46  Ark.  25. 

Mrs.  O'Conner  comes  within  tbe  rule.  She 
was  virtually  constituted  guardian  of  the  per- 
sons of  the  minor  children  by  the  order  of  tbi^ 
probate  court  Her  busband  was  appointed 
their  attorney  and  next  friend  to  look  after 
tbem,  and  to  render  such  aid  and  assistance  to 
tbe  curator  as  might  be  necessary  for  their  In- 
terest. Bhe  and  her  busband  took  possession 
of  their  property,  and  she  redeemed  tt.  How 
far  tbe  curator  was  controlled  by  them  does  not 
appear,  but  it  does  appear  that  he  permitted 
tbem  to  take  charge  of  titeir  property,  ob- 
viously on  account  of  their  relation  to  the 
children.  They  had  ample  opportunities,  by 
reason  of  their  relation  to  the  children,  to  ac- 

autrefullknowledgeoftbeproperty.  Whether 
ley  acquired  ioformatlon  by  reason  of  such 
relation,  which.  If  known  to  the  public,  would 
have  caused  the  property  to  have  been  sold  for 
more  than  it  did,  is  not,  under  the  rule,  neces- 
sary  to  inquire.  She  occupied  a  confidential 
relation  to  tbe  children,  approaching  nearly  to 
that  of  parent  to  child.  Whether  she  abuaed 
it,  no  inquiry,  under  the  rule,  can  be  made. 
Sheand  her  husband  assumed  the  duty  of  tak- 
Ing  care  of  the  children  and  looking  after  tholr 
property.  While  she  sustained  that  position 
she  was  not  permitted  to  purchase  their  prop- 
erty, because  tbe  right  to  do  so  might  have 
interfered  with  a  niithful  discharge  of  bcr 
duty. 

Mrs.  O'Conner  relies  on  the  five  years'  Stat- 
ute of  Limitations  to  sustain  her  title.  Tbat 
Statute  provides:  "All  actions  against  tbepur- 
chaser,  his  heirs,  or  assigns  for  tbe  recovery 
of  lands  sold  at  Judicial  sales,  shall  be  brought 
within  five  years  after  the  date  of  such  sale, 
and  not  thereafter;  saving  to  minors  aod  per- 
sons of  unsound  mind  tbe  period  of  three  years 
after  such  disability  shall  nave  been  removed." 
Appellants  insist  that  that  Statute  has  no  ap- 
plication to  an  action  like  this,  tbe  objf'ct  of 
which  is  to  set  aMdc  a  sale  of  land  for  fraud. 
So  MeOaughey  v.  Biwen,  46  Ark.  25,  was  an 
action  to  set  aside  a  sale  of  land  for  fraud. 
The  prayer  of  (be  bill  in  that  case  was  tbat  the 
sale  be  set  aside;  that  a  master  be  appointed 
to  take  an  account  of  tbe  rents  and  profits;  tbat 
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she  connTinow  of  the  land,  which  were  al- 
leged to  be  frandalent,  be  removed  aa  a  cloud 
upon  the  title  of  plaintiffs;  and  that  tbey  be 
put  into  the  poaaeasion  of  the  land.  Thla  court 
held  that  the  object  of  the  bill  waa  to  set  pos- 
sesdoo  of  the  land,  and  that  the  action  waa 
barred  by  the  five  yeara'  statute. 

in  this  caae  the  prayer  of  the  complaint  is 
that  the  sale  be  set  aside;  that  an  account  be 
taken  between  the  plaintiffs  and  dcfendanta,  as 
to  the  rents  and  profita  of  the  block  in  que»- 
tioD,  and  the  sums  paid  by  defendant  for  the 
benefit  of  plaintiffs;  and  ibat  'Uhecorrectand 
true  balance  be  ascertained  between  tbem:" 
aud  tbat  said  property  be  sold  for  purposes  of 
partitiOD  and  to  satisfy  the  balance  found  by 
the  master,  and  for  other  relief.  One  of  the 
obrious  objects  of  tbe  complaint  was  the  re- 
covery of  tbe  land.  That  was  necessary  to 
accompliBh  tbe  purpose  of  the  action.  The 
Statute  applies. 

The  sale  in  question  was  confirmed  on  the 
lltb  day  of  October,  1881.  Mrs.  O'Conner 
held  adverse  possession  after  tbat  date.  This 
action  waa  te>ught  on  the  18th  of  October, 
1887,  at  which  time  Biscoe  and  Blanche  Hind- 
man  bad  been  of  age  more  than  three  years, 
and  were  barred  from  maintaining  it.  Three 
years  bad  not  expired  when  Thomas  C.  arrived 
of  age;  but  it  is  asid  bis  disabilities  of  nonage 
were  removed  by  the  Phillips  Circuit  Court  on 
the  15th  of  November,  1881,  and  that  at  tbe 
time  this  action  was  commenced  more  than 
three  years  bad  elapsed,  daring  which  he  was 
under  no  disability.  On  the  other  baud,  it  is 
contended  tbat  the  judgment  of  tbe  circuit 
■court  which  declared  bis  disabilities  removed 
was  void  for  want  of  jurisdiction. 

The  authority  to  remove  the  legal  disabili- 
ties of  minora  was  conferred  upon  circuit 
courts  by  an  Act  of  tbe  QencraJ  Assembly 
which  was  approved  February  18,  1869, 
Mnnsf.  Dig.  g  1362.  Section  3of  Ibe  Act,  aft- 
er providing  that  circuit  courts  shall  have  au- 
thority to  remove  legal  disabilitiei  of  minors, 
adds:  "Provided,  tbe  person  praying  such  re- 
lief shall  be  «  resident  of  tbo  county  in  which 
tbe  court  to  which  snob  application  shall  be 
made  ia  held."  The  Act  makes  the  residence 
jurisdictioDal,— a  condition  upon  which  tbe 
court  can  remove  the  disabilities  of  the  minor. 

The  record  shows  that  Biscoe  and  Thomas 
-C.  Hindman  made  an  application  to  the  Circuit 
Ourt  of  tbe  County  of  Phillips  for  tbe  re- 
moval of  their  disabilitiea.  and  that  their  ap- 
plication waa  granted.  It  doea  not  appear  in 
their  application,  or  in  the  order  removing 
their  disabilities,  tbat  eitherof  them  was  a  r^ 
<lent  of  Phillips  County.  Is  the  order  void  for 
want  of  jurisaictioo? 

In  ifrtnwy  v.  T^Ur,  68  U.  8.  3  WaU.  888, 
"SiS,  17  L.  ed.  871,  878.  the  Supreme  Court  of 
tbe  United  States  uaeallie  following  language: 
"The  jurisdiction  which  is  now  eiercised  oy 
tbe  common-law  courts  in  this  country  is.  in  a 
very  large  proportion,  dependent  upon  i>)ecia] 
statutes  conferring  it.  ...  In  all  cases  when 
tbe  new  powers  thus  conferred  are  to  be  brought 
into  action  In  the  usual  form  of  oommon-mw 
or  chancery  proceedings,  we  apprehend  there 
«an  be  Uttle  doubt  that  Uie  same  presumption 
aa  to  tile  jurisdiction  of  the  court,  and  tbe  oon- 
•claatveneaa  of  ita  action,  will  be  made  as  in 
18L.R.A. 


cases  falling  more  atrlcQr  within  the  wunl 
powers  of  Uie  court.  On  tne  other  tumd*  pow- 
ers may  be  conferred  tm  tbe  court,  aiid  duties 
required  of  It,  to  be  exercised  in  a  special,  and. 
often  summarv.  manner,  in  which  the  order 
or  judgment  of  the  court  can  only  be  supported 
bj  a  record  which  afaows  that  it  bad  jiu^dic- 
iion  of  the  case." 

In  Ootpin  V.  Page,  BSU.  &  16  W^.  860, 871, 
21  L.  ed.  959, 964,  the  court  aald:  "But  where 
the  special  powers  conferred  are  exercised  in  a 
Bpecia)  manner,  not  according  to  the  course  of 
tbe  common  law,  or  where  the  general  powers 
of  tbe  court  are  exercised  overa  class  not  with- 
in its  ordinary  Jurisdiction,  upon  the  perfonn- 
ance  of  pn-scrihed  conditions,  no  such  presump- 
tion of  jurisdiction  will  attend  tbe  judgment  of 
the  court.  The  facta  essential  to  tbe  exercise 
of  the  special  jurisdiction  must  appear  In  sucb 
cases  upon  the  record."  To  the  same  effect,  seo 
Pulaski  Co  v.  StuaH,  28  Grntt.  872;  Gibneyv. 
Orav^fordM  Ark.  85;  Fo&ter  v.  Waterman,  124 
Mass.  5H2;  Fvrgeaon  v.  Janet.  17  Or.  8  L. 
R.  A.  620;  Broten  v.  W/uelock,  76  Tex.  385;  1 
Black,  Judgra.  g  279;  Freem.  Judgm.  %  123. 

The  power  to  remove  the  disabilities  of 
minors  is  a  special  power  conferred  upon  the 
circuit  courts,  and  Is  to  be  exeicised  in  a  sum- 
mary manner,  and  not  according  to  the  course 
of  tbe  common  law.  The  record  does  not 
show  the  fact — the  residence  of  the  minors  in 
I^llps  County— necessary  to  jdve  tbe  Phil- 
lips urcait  Court'autbori^  to  remove  the  dis- 
abilities of  Biscoe  and  Thomas  C.  Qindoum. 
and  the  order  declaring  tbe  removal  of  their 
disabilities  is  void. 

This  action  ia  not  barred  as  to  TTiomas  C. 
Hindman.  He  has  not  ratified  the  sale  of  tho 
block  in  question  try  receivlns  any  part  of  the 

Eroceeda  thereof  sinoe  he  arrived  of  age.  Ho 
I  entitled  to  one  fourth  of  the  block,  and  to 
one  fourth  of  the  rents  and  profits  which  have 
accrued  since  the  lltb  of  October,  168l,theday 
on  which  the  sale  was  confirmed  by  the  pro- 
bate court,  and  Kra.  O'Conner  Is  entitiea  to 
the  remaining  three.fourths  of  the  block,  and 
of  therentsand  profits.  Hesbould  becharged, 
in  account  with  Mrs.  O'Conner.  with  tbe  pro- 
ceeds of  tbe  sale  paid  to  him,  or  Ua  him  to 
anyone  authorized  to  receive  tbe  same,  and 
lawful  inierest  thereon  from  tbe  date  of  the 
pavmeot.  and  with  one  fourth  of  the  taxes 
p^d  1^  her  on  the  block  since  the  sale  and  in- 
terest thereon,  and  one  fourth  of  tbe  value  of 
the  improvements  made  by  hvt  <m  tbe  block 
rinoe  tbe  aale.  and  credited  with  one  fourth  of 
the  rents  and  profits.  If  the  property  can  be 
divided  without  prejudice  to  the  interest  of  tbe 
partiea  concerned,  it  should  be  partitioned  be- 
tween tbem  according  to  their  reapective  inter- 
ests; and  if  not,  it  should  be  sold,  and  the  pro- 
ceeda  of  the  aale  divided  BCC(wdlng  to  their  In- 
terests. Upon  an  account  being  stated  as  to 
tiie  rents,  profits,  purchaae  money  received  by 
Thomas  C.  Hindman,  Interest,  taxes  and  im- 
provements, the  balance  ahould  be  made  a 
charge  on  the  part  or  interest  in  the  block,  or 
in  the  proceeds  of  the  aale  thereof.  If  it  be  sold 
for  partUhw,  beloi^^  to  the  party  against 
whom  it  ia  found,  and  the  payment  of  It  (the 
charge)  should  be  enforced  according  to  the 
rules  of  equity. 
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IbsutiitoBtaGoe  nd  Bhncbe  Hlndman,  and  I  CMwe  to  reawnded  for  pxooevdlDgi  oonstalent 
Mto  Ibomu  0.  Hindman  to  revened,  and  tbe '  witb  Uitoopinion. 


TSmW  YORK  COURT  OF  AfFEALa 


Edwud  ROBBRTS,  JSs^pt., 

HEW  TORK  SIiEyATED  R  CO.  «t  al., 
Apptt. 
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L  Ib  an  action  by  a  landowner  to  com- 
pel  A  cospany  operating  an  elevated 
rmilroad  in  the  street  la  front  of  hia  proper^ 
to  pajr  tbe  damage  done  hlra  br  cutting  off  the 
CMementa  of  Ujcbt,  air  and  aoooen  connected  with 
(u^propertr,  an  expert  witneee  uionot  be  per- 
mitted t»  Rate  what,  in  bis  opinion,  the  amount 
of  Bucb  damage  la.  nor  what  vouM  bare  been  the 
ptWDt  value  of  the  land  it  the  road  had  not  been 
built, 

L  Tbm  admlMlm  of  Incoaapeteat  evl- 
deneewill  not  be  held  to  be  nonpreju- 
dicial to  deftondaat  In  an  action  to  enjoin 
•D  elerated  railroad  oompany  from  operating  i» 
road  notu  It  pas*  the  damage  done  to  an  abut- 
tlnf  pnoertr  ownw.  becauar  theoompany  la  not 
boQBd  to  pay  die  aaoertalned  damaffea  to  acquire 
tbe  eaaement  but  mayaubmltto  the  inJunotiOD 
•M  iRMeed  to  aequln  tbe  liffht  b7  emUwnt  do- 
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APPEAL  by  defendants  from  a  judgment  of 
the  Gent-ral  Term  of  the  Superior  Court  of 
the  City  of  New  York  afflrmfng  a  judgment 
of  ilw  ^lectol  Term  In  faror  of  plaintiff  in  an 
tciion  Iwoiubt  to  recoTer  damages  for  Injuries 
onaed  to  i^intiff's  property  by  the  construc- 
tion ud  (Hittatlon  m  defendants  road.  JZe 
ttnfd. 

The  facta  are  stated  in  the  opinion. 

Mtmt.  JoUm  T.  Hmwimm  and  Bralnard 
TiAaa,  foe  appellants: 

The  condnsiona  of  tbe  wltneaa  upon  tbe 
^  matten  which  tbe  court  bad  to  decide, 
tbe  existence  and  amount  <rf  damages, 
were  not  competent  evidence. 

MtQam  v.  Manhattan  B.  Co.  117  N.  T.  219; 
Atem  7.  Nob  York  Cent.  A  B.  R  S.  Go.  121 
^-  T.  31.  See  also  Morehovte  t.  MatAewt,  2 
5.  Y.  514;  Clark  t.  Bairi.  9  N.  Y.  188;  Van 
^««»  T.  Young,  28  N.  T.  9;  McOregor  v. 

10  N.  Y.  114;  Mareljf  7.  Shultt,  29  N. 
X'  Teerpenning  v.  Com  Exeh.  In$.  Co.  43 
N.  T.  279:  Oreen  t.  PtanJi.  48  N.  Y.  669;  Van 
^iiKftT.  Mut.  Ben.  X.  In*.  Co.  55  N.  Y.  169; 
'flWon  V.  BuhbeU,  97  N.  Y.  507;  Wakeman 

ntder  A  W.  iffg.  Oo.  2  CenU  Rep.  180, 
Wl ».  T.  205;        T.  mCanneO,  2  Cent.  Rep. 

101 N.  Y.  270;  Van  Wycklenr.  BrooHyn, 
"8K.  Y.  424;  PWpU  v.  Kemmler,  7  L.  R.  A. 

UB  N.  Y.  580;  PUh  t.  Ihdge,  4  Denlo, 
«1:  Lmintre  v.  Caryl,  Id.  870;  Norman  t. 

17  Wend.  186;  Lincoln  v.  Saratoga  & 
it  ft  (i.  38  Wend.  4SS;  Dunham  v.  Simnumt, 
*  M9;  PbM«  T.  BatarO,  6  Hill,  608;  Oitet 
I  OTwfc,  4  Barb.  361;  Cook  r.  Broekway.  21 
^  881;  diflumt  T.  Vm^.  S9  Barb.  419; 
WUR.A. 


.RicAardam  v.  Northrup.  66  Barb.  85;  TTiomp- 
acm  7.  Diekh^rt,  66  B?rb,  604;  Duff-7.  Lyon^ 
1  £.  D.  Smith,  B86;  AidMA  t.  Ovr^.  3  Thompw 
ft  C.  245:  Benkard  t.  Uabeoek,  27  How.  Pr. 
W1 ;  Newton  v.  ^(?r(fA(ii»,  7  Hun,  56;  Fleming 
T.  Delaware  db  H.  Canal  Co.  8  Huo.  858;  Scher- 
»B*rAtfm.v,  TV^^i  11  Hud,  549;  Re  New  York, 
L.  AW.  R.  Co.  27  Hun,  151;  Re  New  York, 
W.8.AB.  R.  Co.  29  Hun.  609;  Van  Wagoner 
T.  New  York  Cement  Oo.  36  Hnn,  652;  Ranch 
V.  New  York,  L.  dt  W.  R  Co.  17  N.  Y.  S.  R. 
401 ;  Be  Nw)  York  Eleo.  A  Cb.  85  N.  Y.  S.  B. 
944:  Thompton  t.  JfooAa^ton  J^Zro.  R  Co.  29 
N.  Y.  S.  R.  720;  Malcom  v.  Metropolitan  Elet. 
R.  Co.  86  N.  Y.  8.  B.  741;  Wichita  A  W.  R 
Go.  T.  Ku/m,  88  Kan.  104;  Burlington  A  M. 
R  Co.  V.  Beebe.  14  Neb.  463;  Proaser  v.  Wapel- 
lo County,  18  Iowa,  827:  Chicago  A  A.  B.  Co. 
V.  8prinsSe!d  A  N.  W.  R  Co.  67  III  142;  Co- 
lumbus, U.V.AT.  B.  Co.  V.  Oartlner,  11  West. 
Rep.  264,  46  Ohio  St.  809:  EtantBiUe,  1.  A  O. 
8.  L.  R.  Oo.  V.  PHtepatrick.  10  Ind.  120;  Wte 
V.  Stoner,  18  Mo.  App.  540;  Bame»  v.  Brown- 
lee,  63  Ala.  277;  Thonipaon  v.  Penmr/lrnnia  R. 
Co.  51  N.  J.  L.  48;  Crana  v.  North/eld.  88  Vt. 
124:  Tingiry  v.  Providence,  8  R.  I.  498;  Broun 
T.  Providence  A  8.  R  €h,  IZ  K  I.  SSR. 

It  may  be  contxded  that  tbe  current  of  bu< 
tborlty  in  Massachusetts  is  In  favor  of  tbe  ad- 
mission of  the  opinions  of  witnesses  as  proof 
of  the  ftiBount  of  damages  in  all  cases. 

Shattuek  v.  Stoneham  BrantA  R.  Go.  6  Allen, 
115;  Vondine  t.  Burpee,  18  HsL  S88;  Swan  y. 
Middlesex  County,  101  Haas.  178;  Taeker  t. 
MastaekuatMs  Cent  A  Gb.  1 18  Mass.  546. 

But  tbe  decisions  are  not  uniform. 

Wesson  v.Was/ibvm  Iron  Co.  18  Allen,  95; 
Burt  V.  Wigglmoorth,  117  Mass.  802. 

Shatiuek  y.  Ston^am  Branch  B.  Co.,  supra^ 
has  been  followed  In  Maine,  Uinnesota.  ajid 
West  Virginia. 

Tebbetts  t.  Baskins,  16  Me.  283;  Ptirttand  A 
R  B.  Oo.  v.  Deeriag,  1  New  Eng.  Eep.  475, 
78  Me.  61;  Lehmieke  v.  St.  Paul,  8.  A  T.  P. 
R  Co.19  Minn.  466;  Sierman  7.  8t.  Paul,  M. 
A  M.  R  O>.90  Minn.  227;  Gr<^fton  A  Q.  B. 
Co.  T.  Fbreman,  24  W.  Va.  678. 

In  New  Hampshire.  IHinois.  and  Wisconaia 
tbe  dedsIoDs  are  conflicting  and  uncertain, 
with  tbe  weight  of  authority  In  favor  ot  the 
exclusion  of  such  evidence.  In  Arkansas  the 
decisions  are  uniform  to  tbe  effect  that  such 
evidence  should  be  excluded,  except  In  Texae 
A  St.  L.  R.  Co.  T.  Ewby,  44  Ark.  106.  where 
there  is  a  dictum  to  the  contrair.  In  Pennsyl- 
vanto  00  case  can  be  found  wblch  to  in  point. 
White  Deer  Cnek  Imp,  Oo.  t.  BatsanMn,  67 
Pa.  415,  really  turning  on  anotber  point.  Tbe 
same  Is  true  of  Connecticut 

With  these  ezoeptiooa  It  is  believed  that  every 
State  whose  decisions  are  regarded  as  of  im- 
portance has  adopted  the  rule  excluding  evi- 
dence of  tbto  character. 

Bee  Alabama:  Montgomery  AW,  P.  R  Oo. 
v.  Varner,  10  Ala.  1%;  Alabama  AF.&Ok 
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y.  Burhettf^  Als.  83;  Bama  v.  Broumlte,  68 
Ala.  277;  Toung  v.  Cureton,  87  Ala.  727. 

Arkansas:  Pierton  r.  WaUaee,  7  Ark.  382; 
Lindaner  v.  Delaware  Mui.  L.  Int.  Co.  18 
Ark.  461;  8t.  Loui$,  A.  A  T.  B.  Co.  t.  Ander- 
tan,  89  Arfc.  167. 

California:  OotUnt  t.  SuUivan,  54  Cal.  238; 
meming  T.  Albedc,  67  Cal.  236. 

G«orgia:  Bruniwiek  A  A.  R.  Co.  t.  McLaren, 
47  Ga.  546;  QiUieH  v.  Cherry,  57  Ga.  128;  Cai- 
trot  B.  Co.  V.  Senn,  78  Ga.  705. 

Illinola:  Cliicago  A  A.  B,  Co.  t.  SnringMd 
AN.W.B.09.m  lU.  142;  Z^nn  Si^,  67 
HI.  75;  Boenerr.  Kodi,  84  U1.  408. 

Indiana:  BvanstilU,  1.  A  O.  8.  L.  B.  Co.  t. 
FitspatTick,  10  Ind.  120;  Batiimore,  P.  A  O.  B. 
Go.  V.  Johnson.  60  Ind.  iSOtOhio  A  M.  B.  Co. 
T.  NickUu,  71  Ind.  271;  7m<  t.  Conrofg,  92 
Ind.  464. 

Iowa:  DciuU  T.  2>ai«npor/,  12  Iowa,  487; 
Prouer  v.  W/yWio  (huntp,  18  Iowa,  827;  Bk*- 
tell  V.  Burlington,  80  Iowa,  262. 

Kansas:  Boberts  v.  Broan  County  Gomn.  21 
Kan,  247;  Par»o7is  Water  Co.  v.  Knapp.  83 
Kan.  752;  Wichita  A  W.  B.  Co.  v.  Kuhn,  38 
Kan.  675;  Ottawa.  O.  C.  A  C.  O.  B.  Co.  t. 
AdolpK,  41  Kan.  600;  OUatsa,  0.  C.  A  C,  G. 
B.  (h.  V.  Fither,  42  Kan.  675. 
f  S^ntucky:  Muldravgh'a  mil,  C.  A  C.  Tump. 
Co.  V.  Maupin,  79  Ky.  101. 

Louisiana:  Lita  y.  New  Orleans  Canal  A 
Bkg.  Co.  11  Hob.  (La.)98;  BoOandy.  Oammett. 
5  La.  Ann.  706. 

Missouri:  Belch  v.  Mittouri  Pae.  B.  Go.  18 
Mo.  App.  ^^WhiU  V.  atoner,  Id.  540;  Burt  v. 
8t.  LauU,  1.  M.  A  8.  B.  Co.  18  West.  Rep. 
238,  94  Ma  256. 

Nebraska;  Fremont,  B.  A  31.  V.  B.  Co.  v. 
WhaUn,  11  Neb.  585;  Burlington  A  M.  B.  Co. 
y.Sehtuntg,  14  Neb.  421;  Burlington  A  M.  B.  Co. 
y.  Beebe,  Id.  468;  Omaha  t.  Kramer,  25  Neb. 
489. 

New  Hampshire:  Rochester  y.  Ohetter,  8  N. 
H.  849;  Peterborough  t.  Jqffreu,  6  N.  H.  462; 
Beard  v.  Kirk,  11 N.  H.  897;  Boitt  y.  JHoultOn. 
21  N.  H.  686;  Oonem-dB.  Q>.  r.  Gr^y,  28  N. 

H.  287. 

New  Jersey:  Thompton  y.  Penngylvania  B. 
Co.  61  N.  J.  L.  42. 

Oblo:  AtiantieidO.  W.  R.  Co,  y.  Campbell. 
4  Ohio  St.  688;  Cleveland  A  P.  B.  Co.  v.  BaU,  5 
Ohio  St.  568;  Powers  v.  HazelUm  A  L.  R.  Co. 
83  Ohio  St.  329;  Columlnis,  B.  Y.AT.R.C0. 
V.  Qardntr,  11  West.  Rep.  284.  45  Ohio  St. 
309. 

Rhode  Island:   IVngley  y.  Providence,  8  R 

I.  493;  Brown  v.  Pivvidenee  A  8.  B.  Co.  12  R. 
I.  238. 

Texas:  Boutton  A  T.  C.  P.  Oo.  y.  BurJu,  5S 
Tex.  828;  QaineMille,  B.  AW.  B.  Go.  y.  Ball, 
9  L.  R.  A.  298,  78  Tex.  169. 

Vermont;  Crane  v.  Northfleld,  88  Vt  124; 
Bain  v.  Cwhman,  60  Vt  348. 

Wiscotisin:  Farrandv.  Chicago  A  N.  W.  R. 
Co.  21  Wis.  435;  Church  v.  Milwaukee,  31  Wis. 
518:  Chttrehill  v.  Price,  44  Wis.  540. 

I^asons  for  the  exclusion  of  the  evidence: 

(1)  It  encroaches  upon  the  functions  of  the 
jury  or  other  appointed  triers  of  fact. 

Van  Deunen  v.  Tovng,  29  N.  Y.  fi;  Van 
ZantUv.  ifui.  Ben.  L.  Ins.Co.  55  N.Y.lCfl;  Aivr^ 
V,  ,Vfiir  Toi'k  Cent.  A  B.  R.  B.  Go.  121  N.  Y. 
81;  v.i^^,  4DeDio,811;  Caoky.Broek 
lu  L.R.  A. 


way,  2t  Barb.  331;  Simons  v.  Monier,  29  Barb. 
419;  Lincoln  t.  Saratoga  AS.  B.  Co.  28  Wend. 
425;  Fleming  v.  Delaware  A  B.  Canal  Co.  8 
Hun,  358;  Hudson  y.  Caryl,  3  Thomp.  &  C. 
246;  Baneh  v.  Nete  Tork,  L.  A  W.  B.  Co.  17 
N.  T.  S,  R  401;  Makotm  y.  Metrvpetitan  Btec. 
B.  Co.  86  N.  T.  8.  R  741;  Wichita  AW.B.O0. 
v.  Kuhn,  38  Kan.  675;  Protaery.  Wapello  Coun- 
ty,  18  Iowa,  827;  Golumbut.B-  K  *  T.  B.  Co. 
V.  Oardner,  11  West,  Rep.  264, 46  Ohio  St.  309; 
Chicago  A  A.  B.  Oo.  y.  apringfield  A  If.  W.  B. 
Co.  67  111.  142;  Bama  t.  &ownlee,  68  Ala. 
277. 

(3)  It  vlolatee  the  rale  that  opinion  evidence 
shall  be  received  oolv  In  cases  of  necessity. 

Milwaukee  A  St.  P.  B.  Co.  y.  ReOogg,  94  U. 
S.  469,  24  L.  ed.  856;  CnrUry.  Boehm,  3 Burr. 
1918:  Teerpenning  v.  Com  Ezch.  Ins.  Oft.  43 
N.  Y.  279;  Beed  y.  MeConneU,  2  Cent.  Rep. 
747. 101  N.  Y.  270:  Van  Wyekien  v.  Brooklyn, 
116  N.  Y.  424;  DotUUe  v.  Eddy.  7  Barb.  74 

(8)  It  lovolvea  a  ooaclusion  of  the  witness 
upcm  a  matter  of  law  aa  to  the  measure  of 
damages. 

^Suirdaon  v.  Northrup,  66  Barb.  85;  Re 
New  T&rk,  W.  8.  A  B.  R.  Go.  29  Hun.  60B; 
White  y.  Sioner.  18  Mo.  App.  540;  Rbcheatet  A 
S.  B.  Co.  y.  Budlong,  10  How.  Pr.  289;  Decker 
V.  Myers,  81  How.  Pr.  872. 

(4)  The  formation  of  such  coDclusEooe  does 
not  appertain  to  any  science,  art,  trade,  or  oc- 
cupation known  to  mankind. 

Ferguson  v.  BubbeU.  97  N.  Y.  507;  Van 
Wyekien  v.  Brooklyn,  supra;  Duff  v.  Lyon,  I 
E.  D.  Smith.  586;  Thompson  v.  Pennsyltania 
B  a>.6lN.J.L.4& 

(5)  The  matter  is  one  upon  which  judges 
and  Jurors  are  as  competent  to  pa-«s  as  any  wit- 
ness, when  the  necessary  facts  as  to  valuesand 
courses  of  values  are  placed  before  them. 

Ferguson  v.  Bubbdl,  Reed  v,  McConneU,  and 
Thompson  v.  PenTm/lvania  B.  Co.  supra: 
Crane  y.  Jtorthjietd,  ^  Vt.  124. 

(6)  SucB  conclusions  are  conjectural  and  can 
have  DO  certain  or  definite  basis  of  fact. 

Marciy  v.  Schults,  29  N.  Y.  346;  Wakenian 
y.  Wheeler  A  W.  Mf^.  Co.  2  Cent.  Rep.  ISO, 
101  N.  Y.  205;  Lamoure  v.  Caryl,  4  Denio, 
870;  Lincoln  r.  Saratoga  A  8.  B.  Co.  28  Weod. 
425:  Thompson  r.  Manhattan  B.  Oo.  29  N.  Y. 
S.  R.  720. 

(7)  The  admission  of  such  evidence  tends  to 
Induce  an  omlaslon  to  prove  the  facts  necessary 
for  an  independent  and  intelligent  decision  of 
the  question  of  dama^. 

Morehouse  v.  Mathews.  2  N.  Y.  314;  Azery 
V.  A'ew  York  Cent.  AB.B.R.  Co.  121  N. Y.  31; 
Paige  v.  Bazard,  5  Hill.  60S:  Giles  v.  OToofe, 
4  Barb.  361;  Neteton  v.  Fiardham,  7  Hun,  58. 

(8)  Such  evidence  cannot  be  tested  or  contra- 
dicted by  proof  offsets. 

Cook  V.  Brockway,  21  Barb.  331;  Ferguson  y. 
Huhbell  97 N.  Y.  507;  ReKemTork  Kiev.  B.  Co. 
35  N.  Y.  S.  R.  944. 

(9)  Such  evidence  affords  an  ample  field  for 
bias  and  corruption,  and  fs  contrary  to  the  pol- 
icy of  the  law. 

Traeey  Peerage  Case,  10  Clark  &F.  154;  Fer- 
guson V.  Bubbell,  97  N.  Y.  507;  Wakeman  y. 
Wheela-A  W.  Mfg.  Co.  2  Cent.  Rep.  180,  101  N. 
Y.  205;  Reed  v.  MrConneU,  2  Cent  Rep,  747, 
101  JT.  Y.  270;  People  v.  KemnOer,  119  N.  Y. 
580,  7  L.  R.  A.  715;  B»  New  Tork  EUt.  H  Cb. 
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Mr.  Henry  EL  Han*  with  Meaan.  A.  P. 
A  W.  Hkb,  for  respondent: 

The  erideooe  of  expert  wttneeses  was  com- 
peteot  ta  to  the  dimiDution  of  fee  and  rental 
nlue. 

Clark  V.  Baird,  9  N".  T.  183;  PeopUs  v.  Me- 
Carths,  3  Cent.  Rep.  883,  102  N.  Y.  639; 
&umm  T.  Beach.  96  N.  7.  407;  BoOutttr  <C  8. 
R.  Co.  T.  Budlong,  10  How.  Pr.  S89;  iZe  Roeh- 
ttler.  40  Hun,  583;  Kenktle  t.  JfanAafton  ^. 
£i».  55  Hun.  398;  Vandenhurgh  v.  Boston  (ft  a. 
&  Co.  21  N.  Y.  Week.  Dig.  474;  Hine  v.  New 
YorkEkv.  S.  Co.  36Huo,  293;  iieAlT.  Borne, 
W.  <t  0.  B.  Co.  48  Hun.  281;  Shato  v.  Charles 
tern.  ZQr&y,  ItyJiShattuckv.  StoneAam Branch 
a.  Co.  6  Allen,  116;  Stean  T.  Middtetex  County, 
101  Mass.  173;  8nmB  T.  Boston  &  M,  R.  Co.  65 
Me.  230:  WhiU  DeerCreek  Imp.  Co.  v.  Sastaman, 
«7  Pa.  415;  Carter',  v.  Thurston,  58  H.  H.  104; 
Si(^oos  T.  Minneapolis,  L.  d  M.  B.  Co.  36  Am. 
A  Eng.  R.  R.  Cas.  675;  Portland  &  R.  B.  Co. 
T.  During,  78  Me.  61,  23  Am.  &  Eng.  R.  R. 
Cas.  51;  yo«<  T.  Conry,  92  Ind.  460;  <7((/«R«i  (ft 
&  IT.  ii:  a>.  T.  Uadam,  73  XU.  494;  JT^iMx^ 
iny^tJL  £.  Cb.  t.  Benrv,  79  lU.  200;  CA^ 
(ago  V.  MeBonough,  113  85;  CUrt/f  v.  ^. 
AW  dO.R.Co.  19  Minn.  888;  5ftmnan  v. 
St.  Paul.  jr.  <£  JT.  A.  C^.  30  Minn.  227:  le?i- 
meke  i.  St.  Paui.  S.  &  T.  F.  R.  Co.  19  Minn. 
4S4;  Sn^er  v.Westem  IT.  R.  Co.  25  Wis.  60; 
Telephons  TOeg.  Co.  t.  Ji^ie,  2  Tex.  C.  C. 
§  385;  Taa*  *  BL  L,  B.  Co.  y,  Kirbff,  44  Ark. 
108;  Graflon  di  0,  R  Co.  T.  Foreman.  24  W. 
Vi.678. 

Peckhaa,  J.,  delWered  the  opinion  of  the 
coort: 

The  principal  question  In  this  case  is  In  re- 
lard  to  the  adnussibUity  of  tlie  opinions  of 
experts  in  reference  to  the  amount  oi  damages 
sustained  by  the  plaintiff  by  reason  of  injury 
to  bis  easements  of  light,  air,  and  access  to  his 

^nperty  in  Third  Avenue,  in  the  City  of  New 
ork,  caused  by  the  boilding  and  operation  of 
the  defendants  railroad.  Ka  the  question  is 
one  <rf  considerable  importance,  and  arises  In 
each  one  of  this  class  of  cases,  and  as  the  num- 
ber (tf  such  cases  tried  and  to  be  tried  is,  as 
«e  understand,  very  large,  a  critical  examina- 
tioQ  of  the  question  is  (illed  for.  It  will  be 
well  to  have  a  clear  view  of  the  facts  existing 
si  the  Ume  that  the  questions  in  controversy 
were  put  to  the  witness,  so  that  we  may  deter- 
mine understandlngly  the  precise  point  In  is- 
(ne. 

It  sppeais  that  the  plaintiff,  in  November, 
1853,  became  the  owner  in  fee  of  the  premises 
in  question,  which  consisted  originally  of  six 
lots  on  the  east  side  of  Third  Avenue  and 
ma  the  south  side  of  Ninety  ninth  Street,  but 
ibe  plaintiff  subsequently  sold  some,  leaving 
himself  with  a  frontage  of  about  100  feet  on 
Third  Avenue,  and  about  110  feet  In  depth. 
These  lots  cost  the  plaintiff  about  $600  apiece 
si  the  time  he  purchased  them;  at  which  time 
ibey  were  vacant,  and  they  so  remained  un- 
til 1865.  when  the  plaintiff  leased  them  for 
(ISO  per  year.  The  tenant  erected  a  house 
upon  the  corner  lot,  with  a  stable,  which  build- 
ii^  wen  destroyed  by  Are  about  1877,  at 
wfalcb  time  the  tenant  gave  up  his  lease,  and 
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the  lots  remsined  vacant  until  1881.  In  the 
meantime  the  plaintiff  filled  them  In,  and 

gaded  them.  Before  filling  In.  the  premises 
rmed  a  portion  of  a  manh  or  swainp  over 
which  the  tide  ebbed  and  flowed.  In  1^1  the 
plaioiiff  sold  these  lots  under  a  contract  for 
|40,000,  and  the  purchaser  commenced  the 
erection  thereon  of  the  present  buildings,  five 
in  number,  four  of  which  front  on  Third  Ave- 
nue and  the  fifth  on  Ninety-ninth  Street,  each 
house  being  four  stories  hig^,  constructed  of 
brick  with  brown-stone  trimmings.  The  build- 
ings are  about  forty-seven  feet  itront  elevation 
and  sixty -five  feet  deep,  and  cost  about  f  11 ,000 
each.  Thepurchaeer  had  them  substantially 
inclosed  and  the  plastering  nearly  r-ompleted 
In  the  spriog  of  1^,  when  the  plaintiff  fore- 
closed his  ficos  thereon  and  took  them  from 
him,  and  completed  tbem,  so  that  they  were 
ready  for  occupancy  In  the  fall  of  the  year 
1883.  Since  the  month  of  October.  1883,  the 
buildings  have  been  leased  to  tenants,  and 
the  rents  actually  collected  from  the  Third 
Avenue  buildings  from  January  1,  1884,  to 
January  1.  1889,  have  been  from  one  house 
and  lot,  17,053;  from  the  second,  ^6,129.11; 
from  the  third,  $7,554.00;  and  from  the  fourth, 
$7,541.66.  The  defendants'  railroad  was  con- 
structed in  Third  Avenue  in  front  of  plaintiff's 
lots  In  the  year  1878,  and  was  put  in  operation 
in  December  of  that  year.  The  plaintiff  in  his 
complaint  alleged  that  the  building  of  the  rail- 
road was  unlawful,  and  that  the  unlawful  con- 
struction thereof  interfered  with  hb  access  to 
his  premises,  and  impaired  his  easement  In  the 
street  or  avenue  bv  depriving  him  of  a  large 
portion  of  light  and  air,  and  of  facility  of  access 
to  tbem.  in  the  amount  of  $75,000,  and  that 
by  reason  of  the  maintaining  and  operation 
and  managing  of  defendants'  railways  toe  value 
and  the  use  and  enjoyment  of  bis  premises,  he 
alleged,  had  been  depreciated  and  diminished 
to  the  amount  of  $5,000  per  annum.  He  de- 
manded judgment  against  the  defendants,  re- 
straining them  from  operating  their  road 
through  Third  Avenue  In  front  of  bis  premises, 
and  also  from  continuing  the  unlawful  acts 
set  forth  to  his  complaint;  and  he  asked  that 
the  damages  he  had  sustained  down  to  the 
commencement  and  during  the  pendency  of 
this  action  be  adjusted  by  the  court,  and  that 
he  might  have  judgment  therefor  against  the 
defendants,  and  each  of  them,  and  that  be 
might  have  such  other  relief  as  should  be  just 
and  eouitabte.  The  defendants  joined  issue 
with  toe  plalDtiff  In  regard  lo  many  of  his 
allegations,  and  set  op  that  the  defendants  were 
organized  under  the  laws  of  the  State  of  New 
York,  granting  them  the  right  to  use  the  street 
in  question  for  the  purpose  of  building  their 
railroad,  aad  that  they  bad  built  it  and  equip- 
ped It,  and  used  and  operated  it,  under  such 
Acts  of  the  Legislature,  and  In  the  most  care- 
ful and  skillfm  manner  in  which  it  was  pos- 
sible to  construct,  use,  and  operate  the  same 
in  the  street  mentioned  In  the  complaint. 

Upon  the  trial  of  the  action  the  plaintiff  was 
a  witness,  and  after  slating  the  condition  of 
the  premises,  and  the  fact  t£at  be  had  erected 
or  caused  to  be  erected  buildings  upon  them  at 
an  expense  of  about  $11,000  each,  be  said  that 
he  had  offered  the  whole  premises  for  sale,  In- 
dudirg  the  house  on  Ninety-ninth  Street, 
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about  two  yean  prerloiu,  which  would  have 
been  Id  the  fall  of  1887,  for  the  aum  of  |105  - 
000,  aod  that  In  bis  Judgment  that  was  a  fair 
inlce  for  them.  Here  is  cettatoly  a  very  large 
appreclaUon  tn  Talue  orer  the  original  cost. 
Would  it  have  been  as  much  if  the  railroad 
bad  not  been  buiUT  It  will  be  seen  that  the 
present  buildings  were  not  erected  until  some 
two  years  after  the  building  of  the  road  had 
been  completed,  aod  the  operation  thereof 
commeDced.  Whether  the  value  of  the  prop- 
erty would  bftve  been  stfU  greater  wltbbut  the 
road  than  it  now  is  with  It,  was  the  fact  to  be 
found  by  the  court. 

Upon  tbe  trial  a  witness  was  called  on  be- 
half of  the  plaiDtlff,  and  testified  that  he  was 
a  real-estate  broker,  and  hod  carried  on  that 
occnpation  in  the  City  of  New  York  for  28 
years;  his  transactions  bad  extended  through- 
out tbe  whole  citv,  aod  bad  involved  both  leas- 
luK  and  selling;  that  he  knew  tbe  property  in 
QueBtioo,  and  was  familiar  with  tne  value  of 
tnat  property,  and  of  the  property  in  tbe  neigh- 
borhood; tbat  be  had  made  an  examination  of 
the  properly  with  a  view  of  seeing  what  tbe 
physical  eCTecta  to  tbe  aouttlng  property  were, 
produced  by  tbe  railroad  and  its  trains,  com- 
mencing  at  least  six  months  ago,  on  four  or 
five  different  occasions;  tbat  be  had  given  spe- 
cial attention  to  the  effect  upon  abuttiag  prop- 
erty produced  by  tbe  elevated  railroad,  and 
tbe  passing  of  its  trains;  tbat  be  bad  been  ex- 
amined a  large  number  of  times  as  a  witness 
on  the  subject,  and  in  reference  to  property 
scattered  all  over  the  city;  that  he  had  made  ft 
bis  business  to  be  familiar  not  only  with  the 
selling  but  the  rental  values  of  property  along 
Third  Avenue  since  tbe  railroad  came  there; 
tbat  be  bad  informed  himself  about  such  trans- 
actions, not  only  in  reference  to  this  property, 
but  other  prtmerty;  that,  so  far  as  experience 
from  personal  transactions  was  concerned,  be 
had  none  in  that  vicinity  since  the  building  of 
tbe  railroad,  in  renting  or  In  selling;  that  be 
bad  been  engaged  by  property  owners  for  the 
last  three  years  to  make  examinations  and  tes- 
tify as  an  expert  witness,  and  it  had  been  a 
considerable  part  of  hii  bndness,  and  fn  every 
case  fn  which  he  had  testified  be  bad  testified 
against  the  Railroad  Company;  that  he  was 
paid  $100  to  come  and  give  these  opinions;  he 
did  not  know  but  that  the  property  at  the  up- 
per end  of  Third  Avenue  had  been  benefited 
to  some  extent;  bis  opinion  was  that  rapid 
transit  had  bclped  narlem;  that  the  building 
up  of  tbe  upper  end  of  Harlem  bad  been  due 
to  the  growth  and  filling  up  of  all  tbe  cross- 
streets;  that  tbe  growth  and  filling  up  of  the 
cross-streets  had  been  due  to  the  rapid  transit 
afforded  by  the  elevated  railroad  In  large  part. 
Tbe  following  question  was  put  to  him;  "To 
what  extent,  if  at  all,  in  your  judgment,  is  the 
value  of  Mr.  Roberts'  lour  buildings  on  the 
Third  Avenue— excluding  from  consideraUon 
the  house  on  99th  Street— to  what  extent,  in 
yeuT  judgment,  is  the  value  of  tbat  property 
damaged,  if  at  all,  by  tbe  presence  of  tbe 
structure  and  the  running  of  tlie  trains?"  Un- 
der objection  and  exception  the  answer  was 
permitted,  and  tbe  witness  stated  ibat  tbe 
diminution  extended  from  about  |110,000  to 
$80,000,  Including  tbe  loss  to  tlic  fee  value 
simply.  The  court  then  said:   "That  Is,  you 
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think  that  the  four  houses  fronting  on  Third 
Avenue  are  worth  $80,000  now?''^  Witness: 
"Yea,  sir."  Court:  "And  that  they  wouhl  be 
worth  $110,000  if  the  structure  and  road  were 
not  therer  Witness:  "Tea,  sir."  Question: 
"What  do  you  estimate  the  rental  value  of  the 

Froperty  to  be,  the  railroad  not  being  there? 
refer  to  tbe  Third  Avenue  front  only." 
Same  objection  and  exception.  Answer: 
'•$90,000.''  Q.  "And  with  tbe  railroad  therer 
A.  "$6,400;  as  collectible  rents,  I  mean." 

Upon  this  appeal,  tbe  qaestiOD  Were 
these  oblections  of  tbe  defendant  propeiiy 
overruledT  By  resorting  to  a  court  of  equity, 
and  seeking  the  aid  of  such  court  to  prevent 
the  operation  of  tbe  defendant's  road  until  all 
bis  damages  coDsequent  upon  the  illegal  con- 
struction of  its  road  In  front  of  hia  premises 
have  been  inid  once  for  all,  tbe  plalntllF  has 
Imught  before  the  codrt  tbe  question.  What 
were  tiie  damages  to  the  fee  of  tbe  premiseR 
owned  by  him,  consequent  upon  this  wrong- 
ful act  of  tbe  defendant?  The  amount  of 
damages  thus  caused  to  plaintiff's  fee  is  (be 
precise  question  which  the  court  or  jury  mtlst 
determine,  and  for  such  amount  the  court 
gives  jttdnnent,  upon  condition  of  tbe  plain- 
tiff execuUDg  a  deed  to  tbe  defendant  of  tbe 
property  wrongfully  taken  or  Interfered  with 

Tbe  first  question  asked  of  this  witness,  to 
which  excepuon  is  taken,  as  above  noted,  calls 
for  bis  opinion  as  to  the  amount  of  such  dam- 
age; and  tbe  second  question  is  of  substan- 
tially tbe  same  nature,  except  that  It  refers  to 
the  injury  of  the  rental  value  of  the  property 
instead  of  tbe  injury  to  tbe  fee.  The  precise 
and  specific  question  wbicb  is  to  be  determined 
by  the  court  and  jurv  is  by  this  inlerrogatory 

S laced  before  tbe  witness  for  his  opinion  and 
ecision.  To  permit  it  to  be  asked  and  an- 
swered is,  beyond  sU  question,  against  the 
great  mass  of  authority  In  this  and  other  States. 
It  is  now  asked  tbat  this  court,  in  view  of  tlie 
alleged  abnormal  character  of  the  litigations 
growing  up  in  the  City  of  New  York  over  the 
erection  and  operation  of  these  elevated  rail- 
roads, diall  sanction  In  regard  to  them  a  de- 
parture from  well  established  rules  of  law 
touching  the  admission  of  expert  evidence. 
It  seems  to  me  tbat  neither  tbe  nature  nor  tbe 
extent  of  the  litigation  affords  the  slightest 
justification  for  such  departure.  Expert  evi- 
dence, so  called,  or  in  other  words  evidence 
of  the  mere  oimilon  of  witnesses,  has  been 
used  to  such  an  extent  that  the  evidence  given 
by  them  has  come  to  be  loolced  upon  with 
great  suspicion  by  both  courts  and  juries;  and 
the  fact  has  become  very  plain  that  in  any 
cose  where  opinion  evidence  is  admissible  the 
particular  kind  of  an  opinion  desired  by  any 
party  to  the  investigation  can  be  readily  pro- 
cured by  puyiog  the  market  price  theiefor. 
We  have  said  lately  that  the  rules  admitting 
tbe  opinions  of  experts  should  not  be  unoecea- 
sarily  extended,  because  experience  has  shown 
tbat  it  is  much  safer  to  confine  tbe  testimony 
of  witnesses  to  facts,  in  all  cases  where  that  w 
practicable,  and  leave  the  Jury  to  exercise 
their  judgment  and  experience  on  tbe  facts 
proved.  As  Is  stated  by  Earl,  J.,  tn  P\n^Mn 
V.  Htibbelt,  9T  N.  Y.  007:  "It  Is  generally 
safer  to  take  the  jud^ents  of  unskilled  jur- 
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m  than  the  optnlcnu  of  hired  and  genemlly 
Uiwd  experts.*'  It  b  the  general  rule  that 
testimoDj  iboald  consist  of  facts  and  not  opio- 
k>i»,iiHl  tbeadmlfiBlonof  opinions  foTms  an  ex- 
c«>tioa  to  that  general  rule.  J/r.  Jvatiee  Coweo 
Bud,  in  speaking  of  the  opinions  of  witnesses 
as  10  the  then  present  Talue  of  real  estate^  that 
tbey  wm  barely  admlarible,  and  that  to  re- 
crfve  them  at  all  was  a  departure  from  the 
general  mte  of  erideoce,  and  that  Judges  who 
prrride  at  nM  privs  sometimes  have  reason 
lorej^tbat  they  should  in  practice  form  an 
eicepiion.  He  referred  to  1toehe$ter  t.  Chea- 
ter, 3  N.  H.  849.  864-8M.  where  the  court  re- 
foKd  to  reoeire  the  oplntcma  of  witnesses  as  to 
the  valne  of  land,  even  from  those  skilled  In 
the  maTket.  They  said  the  land  must  be  de- 
scribed, and  the  Jory  must  then  judge  from 
fads.  See  Re  PeaH  Street,  19  Wend.  654.  I 
refer  to  this,  not  for  the  purpose  of  tfarowinff 
any  doubt  upon  the  admissil)IUty  of  expert 
evidence  upon  the  qiiesiion  of  the  past  or 
present  value  of  real  estate,  where  the  wltnfeas 
a  shown  to  be  competent  to  ^tre  an  opinion 
ftereon,— that  has  been  decided  years  ago  by 
this  court,  and  has  been  continuoualy  ap- 

rved  since  that  time  (see  Olark  v.  Baird,  0 
T.  183);  but  I  cite  It  for  the  purpose  of 
■bowing  tbe  opinion  of  learned  judfies  re- 
garding evidence  of  this  kind  when  it  first 
came  into  practice,  and  the  goestions  thereon 
fint  came  up  for  dedslon.  The  only  Inquiry 
here  is  whether  this  is  one  of  those  cases  in 
wbicb  the  testimony  is  allowable. 

The  precise  question  has  been  decided  by 
this  court  as  lately  as  117  N.  Y.  219,  and  in 
UrQtan  T.  ManJiatUm  R,  Vo.  The  question 
there  asked  was,  *'What  would  have  been  the 
fftfr  rental  value  in  the  years  1979,  1880,  and 
1881,  if  the  railroad  bad  not  been  built?"  and 
we  decided  it  to  be  Improper.  It  was  so 
lieli]  because  it  Is  merely  speculative,  and 
it  is  speculative  upon  the  very  question  and 
apoD  the  only  question  which  the  court  or 
Jitn  fa  called  upon  to  decide,  and  tbe  questton 
calls  for  the  opinloti  of  the  witness  upon 
ibat  very  subject  Some  criticism  has  been 
made  Id  resard  to  that  case  by  the  learned 
ccRiiisel  for  the  plaintiff  herein,  and  we  are 
asked  snbstantially  to  review  it,  and  to  reverse 
rar  decision  therein.  We  have  carefully  con- 
■Hendthe  atpimeotsof  counsel  on  both  sides, 
»d  have  aniD  looked  through  the  cases  de- 
cided in  this  court  upon  the  subject,  and  we 
are  unable  to  see  that  there  has  been  any  error 
io  the  MeOean  Oa^e,  but  on  the  contrary  we 
ibink  it  is  in  strict  conformity  with  the  law  as 
l*CTet(rfore  laid  down  liy  this  court. 

I  slnll  refer  to  but  a  few  of  the  cases  cited 
<9tbe  appellant  herein  to  sustain  his  claim 
A»  the  court  below  erred  in  admitting  the 
<Ioe8tion  in  controvert^.  They  are  all  con- 
taified  in  his  very  voluminous  brief  upon  the 
wihjeci,  nibmitted  to  us,  and  out  of  them  tlie 
HHlowtog  are  all  that  I  deem  it  necessaiy  lo 
w^ment  upon.  Morehoiue  v.  Matheiet,  2  N. 
1-  5M,  was  an  actfon  brought  by  the  plaintiff 
|o  recover  damagea  tor  a  breach  of  contract 
^tbe  dtfendant  fa  not  feeding  to  the  plain- 
wTi  cattle  at  good  hay  as  bad  been  agreed 
niwn.  The  plaintiff  asked  a  witness  what 
WBiage  had  occurred  In  consequence  of  feed- 
■"S  the  cattle  upon  the  hay  In  question  instead 
WL.R.A. 


of  that  agreed  upon.  Under  objection  the- 
witnesa  answered,  and  staled  that  he  thought 
tbe  damage  would  be  $00.  This  court  re- 
versed the  judgment  on  the  ground  that  tbe 
evidence  had  been  erroneously  admitted,  and 
stated  that  the  question  callea  simply  for  the 
opinion  of  tbe  witness  as  to  tbe  amount  of 
damage  watalned  1^  the  plaintiff.  Van 
Swam  T.  Tour^,  20  a.  T.  9,  was  an  action 
under  the  Beviaed  Statutes  to  recover  treble 
damages  for  cutting  trees  on  a  certain  piece  of 
land  owned  the  plaintiffs  who  were  remain- 
dermen subject  to  a  life  estate.  A  witness 
was  asked,  "What,  In  your  opinion,  is  tbe 
difference  lo  valne  of  Uw  farm  by  the  removal 
<3t  tbe  timberf*  and  also,  "Would  the  farm  be 
worth  more  or  less  with  tbe  timber  cut  off?*^ 
Davies,  J.,  held  that  the  questions  were  objec- 
tionable as  calling  for  a  speculative  opinioo- 
and  not  for  faclR,  and  referred  to  McQregor  v. 
Brown,  10  N.  Y.  114;  and  Hullin.  J.,  saldr 
"It  was  unquestionably  competent  for  the 
witness  to  give  his  opinion  as  to  the  value  of 
the  farm  with  tbe  timber  on,  and  Its  vatuc' 
after  It  was  taken  off.  Tbe  difference  be- 
tween tbe  two  may  t)e  tbe  damafres,  and,  in 
cases  where  the  damages  are  arrived  at  by 
merely  subtracting  one  sum  from  another,  ft 
may  seem  to  be  refining  overmuch  to  refuse 
tbe  witness  the  right  to  make  tbe  subtraction 
himself,  and  declare  the  result;  for  this  ia^ 
what  he  is  called  on  to  do  when  asked  to  give 
bis  opinion  as  to  the  amount  of  damages.'* 
The  learned  judge  was  speaking  of  a  case 
where  tbe  witness  knew  the  farm  In  question, 
knew  it  when  the  timber  was  on  it,  and  Itnew 
what  its  value  then  was,  and,  the  timlier  hav- 
ing been  cut  off.  be  knew  what  tbe  value  of 
the  land  Vas  with  the  timber  thus  cut  off; 
and,  in  a  case  where  the  difference  between 
the  two  would  be  the  legal  damages,  ii  docs 
□ot  even  then  follow  that  a  witness  may  be 
asked  the  bald  question,  "What  amount  of 
damages  had  the  plaintiff  sustained?"  The 
reason  is  that  the  rule  of  damages  Is  a  question 
of  law,  and  the  witness  upon  such  a  question 
might  adopt  a  rule  of  bis  own,  and  hold  tbe 
defendant  responsible  beyond  tbe  legal  meas- 
ure. In  Mardy  y.  &tttltt,  29  K.  Y.  346,  the 
court,  per  Denio,  J.,  held  that  a  witness  could 
not  be  allowed  to  state  his  opinion  of  the 
amount  of  damages.  That  was  In  an  action 
for  damages  for  raising  a  dam  so  as  to  over- 
flow the  plaintifTs  house.  Tbe  learned  judge 
said  the  witness  could  describe  tbe  character 
of  the  overflow  and  Its  effect,  and  then  it 
would  be  for  the  jury  toeetimatethe  damages; 
that  what  was  offered  wasin  substance  an  opin- 
ion as  to  the  amount  of  the  damages  which  tbe 
plaintiff  had  sustained  by  the  wrongful  act  of 
the  defendant.  This  court,  in  Qreen  v.  Hank, 
48  N.  Y.  669,  In  an  action  replevin  for  a 
Canal  boat,  reversed  a  judgment  for  tbe  plain- 
tiff where  the  witness  had  been  asked  to  sinte 
the  damages  for  taking  and  withholding  the 
boat  during  the  time  tbe  defendant  bad  ir .  In 
Ferffuaon  v.  HubbeU,  avpra,  whicli  was  an 
action  for  damages  for  a  fire  claimed  to  have 
been  negligently  set,  from  which  the  plaintiff 
sustained  damage  to  his  laud,  a  farmer  wttn 
called  as  a  wittiess  for  defendant,  and  nskod 
the  question :  "  What  do  you  say  as  to  wht- 1  lirr 
it  was  a  proper  time  or  not  to  burn  a  fallow?"' 
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The  testimoQT  was  taid  to.  Iiave  been  errooe- 
oufilv  admitted.  In  Van  Wycklen  v.  Brooklyn, 
118  S.  Y.  424.  the  t^ueetion  of  the  admissibility 
of  expert  evidence  is  discussed,  aod  held  to  tie 
allofvable  only  vben,  from  the  nature  of  tbe 
case,  tbe  facts  cannot  be  stated  or  described  to 
the  jury  in  such  a  manner  as  to  enable  them  to 
form  a  correct  judgment  thereon,  and  no  bet- 
ter evideace  than  such  opinioos  is  attainable. 
In  Aterv  v.  A'ew  York  Gent.  &  IJ.  B.  B.  Co., 
121  N.  Y.  31,  -which  was  an  action  for  dam- 
ages on  account  of  tbe  violation  of  a  covenant 
to  keep  a  proper  opening  from  the  defendant's 
de[)ot  vard,  opposite  the  plaintiff's  hotel,  the 
plaiati&  was  asked  this  question:  "Do  you 
know  what  tbe  rental  value  of  your  Conti- 
nental property,  real  and  personal,  would  have 
been  between  the  lOtb  day  of  September,  1881, 
and  the  38th  day  of  January,  1884.  if  there  had 
been  a  sufficient  opening  kept  and  maintained 
by  tbe  defendant  opposite  your  hotel,  for  tbe 
convenient  access  of  passengers  and  their  bag- 
gage to  and  from  the  twonty-foot  strip  of  land 
lying  south  of  tbe  hotel?"  This  evidence  was 
held  to  be  improper.  Judge  Gray,  in  deliver- 
ing tbe  opinion  of  this  court,  said:  "Tbe 
witness  should  not  have  been  permitted  to  give 
hU  opinion  upon  that  bead.  Hia  testimony 
sbould  have  been  confined  to  stating  facta. 
He  might  have  described  the  condition  of  his 
properly.  He  could  have  given  evidence  of 
what  the  defendant  did  to  or  upon  tbe  land 
over  which  he  claimed  to  possess  rights.  He 
could  have  stated  what  bis  business  was,  and 
what  it  amounted  to,  at  times  prior  and  subse- 
quent to  any  change  Id  tbe  situation  and  cir< 
cumstances  surrounding  its  conduct;  and  It 
would  then  be  for  the  jury  to  draw  the  con- 
clusions from  the  facts  stated  as  to  whether 
plaintiff  bad  been  injured  by  the  defendant,  and 
what  amount  of  damages  he  should  recover," 
In  Norman  v.  WelU,  17  Wend.  136,  it  was  held 
by  the  old  supreme  court  that  the  amount  of 
tademniw.  when  it  b  not  capable  of  being 
reached  by  computation,  ia  always  a  question 
for  the  jury.  It  was  stated  that,  if  Uiere  be 
any  rule  without  exception,  it  is  this;  aod  tbe 
court  was  unable  to  And  any  instance  where 
tbe  opinion  of  a  witness  has  been  received  upon 
that  particular  question.  The  action  was  on 
covenant  for  damages  to  the  pUintifT  by  the 
erection  of  another  mill  on  the  same  stream 
with  plaintiff's  mill,  and  a  witness  was  asked 
tbe  dnmages  which  In  his  opinion  the  plaintiff 
had  sustained  by  reason  of  the  erection  of  such 
mill.  Tbe  question  was  allowed  at  circuit, 
and  a  new  mal  was  granted  for  tbe  enor  in 
allowing  it. 

Tbe  Teamed  counsel  for  tbe  plaintiff  has 
cited  a  number  of  cases  on  his  side,  which  be 
claims  are  authorities  for  the  question  put  to 
the  witness  herein.  The  briefs  of  both  counsel 
exhibit  untiring  industry  and  research,  and  ^l 
the  cases  that  have  been  decided  involving 

Sueations  of  this  nature,  both  in  ibis  and  other 
tatea,  would  seem  to  have  been  found  and 
dted  on  the  one  brief  or  the  other.  It  is 
impossible  to  notice  them  all.  and  1  shall  not 
make  tbe  attempt.  Special  reliance  seems  to 
have  been  placed,  by  the  learned  counsel  for 
the  plaintiff,  iipon  the  cases  I  now  refer  to. 
In  Clark  v.  Baird,  9  N.  Y.  183,  the  point 
decided  was  that  tbe  opinions  of  a  witness 


acquainted  with  reaJ  estate,  tbe  value  of  ^hicb 
was  in  dispute,  were  competent  upon  tbe  ques- 
tion of  such  value.  It  was  an  action  on  the 
case  by  the  purchaser  of  a  tavern  stand  ag.iinst 
his  vendor  for  fraudulently  misrepresenting 
tbe  boundaries  of  the  land.  A.  witness  for 
tbe  plaintiff  testified  that  be  had  examined  ilie 
tavern  stand  with  a  view  of  buying  It,  and 
that  "it  was  worth  $l,O0O  if  it  extended  to  the 
race  and  trees.  The  strip  taken  off  would 
reduce  it  one  fourth."  This  testimony  was 
objected  to  on  the  ground  that  the  amount  of 
dapiage  could  not  be  ascertained  by  the  opinion 
of  the  witness.  Tbe  objecUon  was  overruled, 
and  tbe  defendant  excepted.  Part  of  the 
alleged  fraud  consisted  of  the  statement  that 
tbe  tavern  stand  extended  to  the  race  and  trees. 
Tbe  plaintiff  claimed  that  as  matter  of  fact  it 
did  not  extend  so  far.  The  learned  judge,  in 
tbe  course  of  his  opinion,  said  that  the  witneat 
bad  in  substance  stated  the  value  of  tbe  stand. 
Including  all  the  land  it  was  represented  to 
include,  and  also,  in  contrast  with  that  state- 
ment, and  as  baring  upon  tbe  question  of 
damages,  had  further  stated  tbe  value  of  the 
stand  excluding  that  part  which,  as  tbe  plain* 
tiff  contended,  did  not  pass  by  the  defendant's 
conveyance  to  the  plaintiff  by  reason  of  his 
want  of  title.  I  do  not  see  that  the  ease  affords 
any  countenance  for  the  claim  of  the  plaintiff 
herein.  The  witness  aimply  stated  tbe  value 
of  tbe  tavern  as  It  stood,  estimating  that  a  cer- 
tain amount  of  ground  in  plain  view  was 
attached  to  tbe  stand,  and  then  stated  what  in 
his  opinion  was  tbe  value  of  tbe  land  with  that 
particular  piece  of  land  not  included.  Within 
an^  rule  r^rdlng  tbe  opinions  of  experts,  we 
think  this  evidence  admissible.  In  BoeJtester  it 
S.  B.  Oo.  V.  Budlong,  10  How.  Pr.  289,  which 
was  a  proceeding  by  plaintiff  to  take  defend- 
ant's properly  by  tbe  right  of  emioeot  domain, 
the  opinion  of  tbe  general  term  of  the  supreme 
court  was  delivered  1^  Jvslies  Selden,  in  1854. 
It  contains  ezpresdons  which  favot  ttie  Tiewa 
contended  for  here  by  plaintiff's  counsel,  and 
It  includes  all  that  can  oe  said  In  favor  of  tbe 
admission  of  this  kind  of  evidence.  The  opin- 
ion has  not  been  followed  by  tbe  courts  of  this 
State,  and  many  subsequent  decisions  tsi  this 
court,  some  of  which  have  already  beoi  dted, 
are  at  war  with  the  doctrlnee  annoonced  faj 
Mr.  Justice  Selden.  The  case  cannot  be  re- 
garded as  authority  in  this  State  at  the  present 
time.  See  also  Barpending  v.  ^ioemakeT,  S7 
Barb.  370;  Simont  v.  Monier,  29  Barb.  419. 

In  Mine  v.  Nea  York  Elev.  B.  Oo.,Sti  Hun. 
298,  which  was  an  action  brought  to  recover 
damages  for  the  obstruction  of  light,  sir  and 
access  to  the  plaintiff's  premises  by  reason  of 
the  construction  of  the  defendant's  road,  a  reel 
estate  broker  was  called  on  the  part  of  the 
defendant,  who,  after  stating  that  he  was 
familiar  with  tbe  premises  in  question,  was 
asked  this  question ;  '  'What  has  been  the^eci, 
in  your  opinion,  of  the  Elevated  Railroad  upon 
the  value  of  the  property,  so  far  as  tbe  itona 
of  light,  air  and  atxess  are  concemedf  "  Upon 
the  plaintiff's  objection  tbe  question  was  ex- 
cluded, and  the  court  held  that  this  was  error. 
Tbe  court  in  the  course  of  the  opinion,  which 
was  delivered  by  Davis,  P.  J.,  said  that  "  the 
answer  to  tbe  question  should  have  been  re> 
ceived.  The  witness  was  an  expat,  and  that 
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bet  wu  SDfildeotly  shown  to  entitle  blm  to 
tipKtB  tD  oplDioD  on  the  subject.  The  opin- 
loD  called  for  related  to  the  precise  question  of 
duDHRs,  which,  as  will  be  seen,  the  court  sub- 
mUtca  to  the  jury,  and  there  is  no  reason  why 
tbe  oi^nione  01  experts  are  not  adfoisslble  upon 
tfaoK  qnesliona."  Ko  case  Is  cited  in  the  opin- 
ioo,  sod  what  I  have  quoted  is  all  the  learned 
jodjEe  said  in  regard  to  the  admissibility  of 
erideoce  of  this  kind.  Tbe  case  Is  not  in  har- 
mooy  with  the  cases  in  this  court,  and  should 
not  tie  followed.  The  evidence  is  open  to  all 
tbe  obJectKHu  spoken  of,  in  that  it  puts  the 
witness  in  tbe  place  of  the  eoart  and  juiy,  and 
ii  only  his  opinion  upon  the  rery  point  to  be 
decided  by  tbem. 

lo  Kenkete  y.  Manhattan  B.  Co.,  55  Hun. 
VH,  an  action  rimilar  to  tbe  one  Rt  bar,  snd 
wlieie,  as  here,  the  defendant  had  neglected  to 
tike  Koceedings  to  condeinn  the  property  of 
tbe  pIsiDtiff.  the  general  term  of  Hew  York 
held  that  tbe  measure  of  damages  was  the 
differeDce,  at  the  time  of  the  trial,  between  the 
nine  of  the  property  to  which  llw  easements 
were  appurtenant,  with  tbe  easements,  and  Its 
nlae  without  them.  The  manner  of  proving 
mcb  ditference  was  not  dlacussed,  Mr.  Ju^iee 
Van  Brnot,  in  the  course  of  hts  opinion  in  that 
esse,  after  stating  what  he  regarded  the  true 
nile  of  damages  to  be,  said:  "We  do  not 
Ibink  that  tbe  court  of  appeals  has  as  yet  con- 
demneti  tbe  rule.  Until  tbey  do,  justice  seems 
lo  require  that  it  should  t>e  followed."  It  is 
itited  as  one  of  tbe  grounds  for  the  motion  for 
s  new  trial  in  that  case  that  incompetent  evi- 
dence  upon  tbe  subject  of  damnges  had  been 
gireo.  but  it  does  not  sppear  what  that  incom- 
petent evidence  was.  Tbe  learned  judge  said: 
"Ttie  evidence  as  to  the  value  of  these  ease- 
ments is  necessarily,  from  the  very  nature  of 
tbe  case,  somewhat  conjectural,  and  strincetit 
sod  strict  roles  are  not  to  be  applied  where 
tbey  woold  deprive  tlie  owner  of  all  proof  of 
dainsge,  as  we  are  dealing  with  tbe  damage 
done  by  a  trespasser;  and,  while  damages 
rtoald  be  proven  with  reasonable  certainty, 
tbe  rights  and  iolerestsof  tbe  owner  of  tbese 
essements  should  not  be  sacrificed. "  Tliat  is 
ODdoabtedly  true.  Continuing,  the  learned 
jndseaaid:  "What  more  certain  ertdcDce  of 
tbe  value  of  tbese  easements  can  be  given  than 
l>y  proof  of  what  the  property  10  which  they 
■re  appurtenant  would  now  be  worth  with  the 
etsenjenta  and  what  it  is  worth  without  tbese 
easements? "  Evidence  as  to  what  the  value  of 
tbe  property  would  be  with  the  easements 
slhided  to.  unaffected  by  defendant's  acts,  is 
proper.  No  dispute  arises  on  that  point  The 
coGtroversy  arises  when  the  fact  of  that  value 
is  to  be  sworn  to  as  an  opinion  by  a  so-called 
"expert,"  and  which  opinioD,  speculative  and 
urtccrtain  as  it  must  be,  is  directed  to  the  very 
point  which  the  jury  is  to  determine.  Eti- 
denoe  upon  tbe  subject  of  tfals  speculative 
nine, — a  value  which  in  twcx,  does  not  and 
nnoot  exist,— should  be  confined  to  those  facts 
which  the  court  shall  hold  to  be  material  for  a 
fair  and  intelligent  judgment;  and  then  tbe 
iorerences  to  be  deduced  from  them  may  be 
drawn  just  as  well  by  tbe  jury  as  by  the  expert, 
snd  In  all  probability  miicb  more  fairly.  ThLt 
case  is  one  where  the  facts  wbicb  form  the 
bsiit  of  ophiiou  can  be  specified,  and  should 
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be  stated,  and  the  inference  to  be  drawn  from 
those  facts  should  be  drawn  by  the  court  or  Ity 

the  jury. 

A  sufficient  number  of  cases  have  been  cited 
on  both  aides,  I  think,  to  place  fairW  be- 
fore us  the  different  reasons  for  the  different 
views  which  would  exclude  or  permit  evidence 
of  this  nature  to  be  laid  before  a  jury.  There 
can  be  no  doubt,  as  I  have  already  obeerved, 
that  the  great  weight  of  authority,  both  in  the 
supreme  court  and  in  this  court,  is  against  tbe 
introduction  of  tiiia  evidence;  and.  Indeed, 
there  is  no  reason  wbv  It  should  be  introduced. 
Expert  evidence  of  tbe  value  of  real  estate  Is 
prc^r,  and  In  many  cases  essential.  Tbe 
present  value  of  the  property  of  the  plaintiff 
can  be  proved  by  expert  evidence, — iJoth  tbe 
value  of  the  fee  and  tbe  rental  value.  Both 
classes  of  values  could  also  be  proved  by 
entert  evidence,  as  of  a  time  Immediately 
prior  to  the  building  of  tbia  road.  They  are 
xacks  which  now  exist,  or  which  once  existed; 
a»l,  If  the  expert  have  knowledge  of  them,  be 
should  be  permitted  lo  state  it.  As  to  what 
the  value  would  have  been  under  wholly  differ- 
ent circumstances,  be  knows  and  can  know 
nothing,  but  must  form  an  oirinion  wholly 
speculative  in  Its  nature,  which  o^dnion  must 
be  based  upon  data  perfectly  easy  for  bim  to 
state,  and  from  which,  when  once  stated,  an 
ordinarily  intelligent  jury  can  draw  as  just 
and  fair  an  inference  of  a  possible  value  as 
could  the  expert.  And  that  very  inference 
must  in  some  way  be  drawn  by  the  jury,  for 
it  is  tbe  question  It  Is  called  upon  to  decide. 
The  opinion  of  the  expert,  it  of  the  least 
value,  would  have  to  be  based  upon  an  in- 
telligent consideration  and  knowledge  of  tbe 
value  of  other  property  as  nearly  as  may 
be  similarly  situated,  in  alrout  the  same  quar- 
ter of  the  town,  and  under  nearly  the  same 
circumstances,  but  without  the  presence  of 
a  railroad  of  the  nature  of  the  defendants' 
in  front  of  the  properiy.  AH  tbis  informa- 
tion he  could  easily  impart  lo  the  jury.  Proof 
might  be  made  of  the  filling  up  of  the  side  'streets 
alon^  the  lines  of  tbis  railroad,  and  of  tbe  in- 
commgof  a  large  population;  tbe  erection  of 
buildings  somewhat  similar  to  plaintiff's,  and 
tbdr  rental  and  fee  value;  and  finally  a  general 
statement  of  tbe  condition  and  value  of  prop- 
erty in  tbe  neighborhood  of  that  in  question 
could  be  proved.  All  these  facts  would  be  of 
service  in  determining  the  question  to  be  sub- 
mitted to  tbe  jury.  Wlien  they  arc  all  stated, 
and  past  and  present  values  proved,  thejuryor 
the  court  will  then  be  as  fully  competent  to 
draw  tbe  Inference  which  it  Is  Its  peculiar  prov- 
ing and  duty  to  draw  as  the  expert.  This 
special  question  Is  one  which  all  admit  is  to 
some  extent  and  In  all  cases  a  matter  of  conjec- 
ture and  speculation.  How  much  tbe  appre- 
ciation of  property  is  itself  due  to  the  erection 
of  the  road,  and  tbe  consequent  filling  up  of  the 
neighborhood  opened  by  it,  and  wuetber  the 
property  without  the  construction  of  the  road 
would  ever  have  become  as  valuable  as  it  is, 
are  questions  which,  when  these  vorions  daia 
have  been  given,  can  be  speculated  upon  aa 
well  by  the  judicial  tribunal  as  by  the  hired 
expert.  It  is  none  the  leas  conjecture  and  spec- 
ulation tiernuse  the  expert  is  willing  to  swear 
to  his  opinion.   He  comes  on  the  stand  to  swear 
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In  fftTor  of  the  party  calluig  him,  and  it  may 
be  aaid  he  alw^  jaatifies  tv  bis  works  tbe 
fdtb  that  bas  been  placed  in  n!m.  Tbts  case 
is  a  tgood  illuslratiOD  of  wbat  may  be  almoBt 
termra  tbe  wholly  woithless  obaracter,  for  anv 
judicial  purpose,  of  the  testimony  CD  both 
sides  upon  this  ooe  point,  as  to  wbat  would  bo 
tbe  value  of  this  property  if  this  railroad  liad 
Dot  been  built,  experts  on  the  part  of  the 
plaintiff  guessed  that  It  would  have  been  |30,- 
-000  more  valuable,  while  those  on  tbe  part  of 
tlie  appellant  (equally  iotelligeDt,  it  would 
seem,  and  equally  honest)  tbuugbt  that  tbe 
value  of  the  property  would  have  been  less  if 
tbe  railroad  bad  not  been  built.  Tbe  court  is 
DOt  in  the  least  aided  by  these  various  guesses 
of  these  hired  experts.  If  the  facts  upoo 
wbicb  these  geotlemeu  based  their  guesses  are 
placed  before  ttie  court  more  exact  justice  will 
io  my  judgment  be  the  result  if  tbeir  specula- 
tions be  excluded,  and  all  speculation  as  to  the 
<]amage  sustaioed  by  a  plaiotifl  be  confined  to 
tbe  court,  and  drawn  entirely  from  the  evidence 
in  the  case. 

It  is  claimed,  however,  on  tbe  part  of  the 
plaintiff,  that,  even  tf  this  question  were  ob- 
jectionable, yet  tbe  fault  was  cured  by  tlie 
questions  put  by  tbe  court,  in  response  to  which 
tbe  witness  said  that  (be  four  houses  fronting 
■on  Third  Avenue  were  worth  $80,000,  and 
would  have  been  worth  $110,000,  if  tbis 
•tructure  and  road  were  not  there.  If  the  oti- 
Jectfon  ^ere  only  to  the  form  of  tbe  question, 
that  which  was  made  use  of  by  the  court  would 
probably  have  cured  the  difficulty.  But  it  is 
no  objection  to  form  that  I  have  been  discuss- 
ing.  Tbe  objection  is  to  tbe  subetauce  of  per- 
mittiug  the  witness  to  state  wbat  in  bis  opin- 
ion would  have  been  tbe  value  of  this  property 
at  this  time  lo  case  the  railroad  had  not  been 
built  and  operated.  This  objection  was  not 
-cured  by  tbe  alteration  of  tbe  form  of  the  ques- 
tion. It  is  also  claimed  that  there  was  sufficient 
«Tidence,  excludiufi  entirely  tbe  evidence  of  ex- 
perls  under  the  ruling  of  tbe  court,  upon  which 
this  judgment  may  be  sustained.  There  la 
some  other  evidence  in  the  case,  but  what 
would  have  been  the  result  if  all  tbis  objection- 
able evidence  were  eliminated,  it  Is  impossible 
for  tbis  court  to  determine.  We  went  to  tbe 
very  extreme  limit  In  upholding  the  judcment 
in  the  MeOean  Cage,  but  there  the  evidence 
was  much  more  minute,  and  the  objectionable 
evidence  seemed  to  have  been  objected  to  on 
grounds  other  than  its  absolute  incompetence. 
We  thought  that  it  was  doubtful  whether  the 
objection  specifically  and  pointedly  raised  the 
question.  Tbe  objection  m  this  case  la  not 
-only  that  it  was  incompetent,  but  the  question 
was  objected  to  on  tbe  ground  that  it  was  for 
the  court  alone,  and  not  Tor  tbe  wltuess,  to  de- 
termine tbe  amount  of  damage.  We  think  the 
-objection  was  luflSdently  exact  to  raise  tbe 
question  that  bas  iKen  discussed  here. 

Lastly,  Itisallf^^on  the  part  of  tbe  plaintiff 
that,  even  assuming  error,  it  is  not  prejudicial 
to  the  defendant,  because  the  defendant  is  not 
bound  to  avail  Itself  of  tbe  privilege  granted 
it  by  talclog  a  deed  of  the  easement  from  tbe 
plaintiff  upon  the  payment  of  the  amount  of 
tbe  damages  found  by  the  court,  but  may  8ut>- 
<Dit  to  the  injunction,  and  in  tbe  mean  time 
-teke  proceedioga  to  condemn  tbe  property. 
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We  do  not  tblnk  this  ooDteation  can  avail  tbe 
plaintiff.  Tbe  inquiry  into  tbe  fee  value  of 
the  plaintiff's  property  is  fu^icated  upon  the 
idea  that  the  defendant  is  to  take  tbe  property 
at  tho  value  found  in  r^er  to.  escape  the  in- 
juQction  wbicb  would  otherwise  issue,  and  in- 
deed it  would  seem  that  tbe  defendant  would 
have  not  much  choice  in  tbe  matter,  and  that 
it  would  be  substantially  bound  by  the  Judg- 
ment to  take  the  property  at  tbe  value  round 
by  tbe  court  or  jury.  It  ia  idle  to  talk  atxiui 
a  company  situated  like  tbis  (;oiporation  sub- 
mitting to  an  injunction,  and  ceasing  to  operr 
ate  its  road  through  the  avenue  for  a  single 
day.  It  might  be  questionable  whether  there 
would  be  the  slightest  justificatimi  for  such, 
stoppage,  founded  upon  anyall^atlon  that  the 
amount  of  damages  loi^nd  by  the  court  was  too 

S»t.  At  any  rate,  the  queatioD  was  tried  by 
th  sides  for  tbe  purpose  of  delenninlntc  what 
tbe  amount  of  damages  realty  was,  and  the  de- 
fendant has  the  right  under  Uie  drcuotsiances, 
where  tbe  invesligatioo  of  sucb  question  waa 
proper  and  material,  to  claim  ititt  it  should  be 
made  upon  rompetent  and  legal  evidmcc;  asd,- 
where  improper  evidence  is  admitted  to  its  dsm-r 
age,  it  has  tbe  right  to  ask  tbe  court  for  relief. 

Our  coDClusiun  is  that  for  the  error  in  the 
admission  of  tbis  evidence  thtjtidgment  *houid 
be  reveraed  and  a  new  trial  granted,  ooata  to 
abide  the  event. 

Andrews.  Biurl*  Ftaohi  and  O'Brlwa* 

JJ.,  concur. 

Qvwkjt  J.,  dissenting: 

The  errors  presented  by  tbis  record,  and  upon 
which  tbe  appellants  insist  asrequlring  tin  re- 
versal of 'the  Judgmeata  below,  oonalstln  tbe  ad- 
mtsdon  1^  the  trial  court  of  certain  evidoice  ad- 
duced by  plaintiff  to  ahow  that  the  maintenance 
and  operation  by  defendants  of  the  elevated 
railroad  were  damajdng  to  bis  property  rights. 
Witnesses  were  called  who  were  qualified  to 
speak  from  business  experience,  from  familiar- 
ity  with  the  values  of  real  property  In  the  City 
of  New  York,  and  who  professed  to  be  skilled 
by  reason  of  an  especial  study  of  the  general 
effect  upon  abutting  propeHiea  of  the  elevated 
railroads,  and  the  exceptions  arose  upon  the 
admission  of  their  opinions  in  answer  to  tbe 
following  questions:  "To  wbat  extent,  in 
your  judgment,  is  tbe  value  of  that  property 
damaged,  if  at  all,  by  tbe  presence  of  tbestruc- 
ture  and  the  running  of  the  tnina  t"  "Wbat 
do  you  estimate  tbe  rental  value  of  the  prop- 
erty to  be,  tbe  railroad  not  being  theie?"  "To 
wbat  extent,  In  your  judgment,  if  at  all,  is  tile 
selling  and  rental  value  of  this  property  .  .  . 
diminished  by  the  presence  on  lliira  Ave- 
nue of  tbe  elevated  road,  and  the  operi^oa  of 
tbe  passing  Iraiasr"  To  these  questfons  the 
defendaota  interposed  objections  on  several 
grounds,  tbe  only  one  of  wbich  mat^ia)  here 
is  that  of  tbe  competency  of  such  evidence; 
but  the  trial  court,  nevertheless,  permiued  tbe 
witnesses  to  answer.  Tbe  queslion.  which  ia 
thus  brought  prominently  before  us  for  decis- 
ion ia,  only  comparatively  sp(»king,  novel; 
but  it  assumes  vcn-  neat  importance,  because 
not  only  are  the  prfnclplea  of  evidence  invf^ved. 
but,  as  we  are  mformed,  a  great  numbw  of 
decisions  in  tbe  courts  beliow.  and  many  recov- 
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eries.  rest  upon  the  theory  that  the  edmisBioo  of 
facta  ertdeoce  is  Qccessary  and  proper  in  such 
eun.  IF  we  sball  sa;  that  it  la  iDadmissible, 
it  must  be  becau!ie  it  U  deemed  contrary  to  the 
priodples  underlyioe  the  law  of  evidence  and 
10  settled  rules.  The  point  which  is  mainly 
made  aeainst  the  cotnpetencr  of  such  evidence 
is  that  It  calls  for  the  conduslona  of  the  wit- 
tm  apon  a  matter  which  the  court  or  jury 
■hoald  alone  determine,  and  hence  ioTAdcs 
their  province.  It  Is  also  suggested  that  to  al- 
low of  such  evidence  is  to  permit  speculation 
to  supply  proof.  If  the  proposition  were 
wholly  true,  it  might  be  diflQeult  to  sustain  the 
rl^t  of  the  plaintiff  to  submit  bis  case  to  the 
joiy  upon  such  proof.  But  it  seems  to  me  that 
the  ar^ment  against  thia  species  of  proof  is 
iDspplicable  to  cases  of  this  character,  where 
evidence  as  to  the  damage  suffered  by  the  abut- 
dag  landowner  cannot  always  be  furnished  by 
exact  data  or  in  statements  of  facts,  and  where, 
to  an  iotelli^nt  judgment  upon  the  issue,  ex- 
pieBiODS  ofopfoioofl  seem  so  necessary.  Nor 
tt  it  true  that  the  evidence  Is  forbidden  by  es- 
tablished rules,  whether  we  consider  that  ques- 
tion upon  its  truth,  or  upon  the  principles  of 
the  law  of  evidence.  These  principles  cannot 
be  embodied  in  rigid  and  lifeless  formulas 
which  deny  adaptation  to  new  conditions  In 
boman  affalis.  They  admit  of  expansion  and 
of  frcqoeot  exception,  whenever  it  la  needed, 
in  Older  to  demonstrate  the  trulb.  A  different 
view  of  the  lawof  evidence  might  be  extremely 
nbvei^ve  of  justice.  The  law  of  evidence,  n's 
atystem,  is  based  Iwth  upon  principles  and 
opoD  rules  which,  when  not  prescribed  in  stat 
Dtti,  arise  out  of  precedents  in  decided  cases. 
The  rule  is  an  exposition  of  the  principle;  but 
it  is  based  upon  judicial  experience  in  the  in- 
fMtgation  of  controverdes  by  means  of  testi- 
mony, and  Is  necessarily  influenced  by  what 
mar  be  the  existing  conmtioo  of  things.  It  is 
well,  though  somewhat  elementary,  to  observe 
that  In  the  application  of  the  principles  of  the 
hm  of  evidence  to  the  investigation  of  the  truth, 
in  a  controweray  over  an  alli^ed  matter  of  fact, 
tbe  afan  ia  to  confine  the  proofs  only  within  the 
bounds  of  what  Is  competent  and  eatiafaclory 
evidence;  and  that  by  competent  eTid«ice  u 
meant  auch  as  the  nature  of  the  thing  to  be 
proved  requires,  and  that  by  satisfactory  evi- 
(leoce  is  meant  such  as  shall  suffice  to  satisfy 
the  unprejudiced  mind.  1  Greenl.  Br.  %  1. 
If  some  rule  of  evidence  is  alleged  to  mOitate 
usinst  the  competency  of  the  species  of  proof 
<nfeted,  I  suppose  that  it  should  comply  with 
two  conditions,  to  satisfy  the  mind  as  to  its 
force.  It  should  appear  that  it  was  establiabcd 
Qpoo  a  sufficient  precedent,  fitting  the  case, 
nd  that  the  nature  of  the  thing  to  be  proved 
did  not  require  any  exception  to  or  modiflca- 
tioo  of  the  supposed  rule.  In  this  case  tbe 
matter  of  fart,  tbe  truth  of  which.  Is  the  sub- 
yet  of  judicial  investigation,  is  whether  the 
mainteniince  by  the  defendants  of  ati  elevated 
railroad  structure,  and  the  operation  of  its 
trains  upon  the  street  in  front  of  tbe  plaintlfl'a 
pemiaea.  have  caused  any  damage  to  him  by 
whidi  the  value  of  his  [nnpertv  rights  has  been 
fanprired.  The  controvert  tt  over  that  fact, 
ukI  the  question  of  the  damage.  Such  a  con- 
dition of  things  in  the  street  M  a  new  use,  and 
■ffecta  certaiD  rights  in  and  over  the  street, 
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which  are  considered  as  appurtenant  to  the 
abutting  lands.  It  constitutes  a  taking  of  the 
easements,  which  the  property  bolder  Is  legally 
or  beneficially  entitled  to;  and,  if  he  can  estab- 
lish that  the  acts  of  the  defendants  havff  caused 
damage  to  hlra  by  depreciating  tbe  value  which 
his  estate  in  tbe  abutting  lan<f would  otherwise 
hare,  he  is  entitled  to  recover  from  them,  aa 
trespassers,  damagea  to  the  extent  of  the  in- 
jury suffered  by  his  estate.  It  Is  very  plain 
that  tbe  value  of  tiiese  easements  cannot  be  ar- 
rived at  by  exact  proof.  Ju^  Van  Brunt.  In 
delivering  the  opmion  of  the  general  term  of 
tbe  supreme  court  in  Kenkde  v.  Manhattan 
B.  Co.,  S5  Hun.  898,  well  said:  "How  are  wc 
to  arrive  at  the  value  of  these  easements  tahea 
by  the  defendant?  To  the  plaintiffs  they  are 
of  no  value  except  because  of  tbe  enhanced 
Talue  which  they  give  to  the  property  they, 
own  fronting  upon  the  streets.  themselves- 
they  are  worthless, — have  no  Intnosic  value." 
Hence  be  reasoned  that  the  more  certain  evi- 
dence of  theh*  value  was  in  proving  what  the 
property  would  be  worth  with  the  appurtenant 
easements,  and  what  without  them.  I  think 
that  reflection,  and  a  careful  conaideration  of . 
the  real  bearings  of  tbe  evidence  and  of  the 
circumstances  of  the  case,  must  induce  the 
conviction  that  the  evidence  does  not  usurp  the 
province  of  tbe  court  or  jury,  and  that  there 
are  ample  and.  cogent  reasons  for  its  admis- 
sion. 

The  admlsslbUitT  of  opinions  as  proof  of  Uie 
marketable  condition  and  value  of  property, 
where  it  is  not  practicable  to  give  more  definite 
knowledge,  has  been  lone  settled,  and  has 
formed  one  of  the  admitted  exceptions  to  the 
rule  which  excludes  the  OT>inion8  of  witnesses 
as  evidence.  1  Qreenl.  BV.  g  440a;  Gark  v. 
BaiTd.  9  N.  Y.  188;  Edbertton  v.  Knapo.  85 
N.  Y.  01.  The  ground  of  the  exception  is  not 
because  tbe  persons  who  ^ve  such  opinion 
evidence  are  superior  in  scientific  capacity  or 
attainments,  but  because  tbey  are  shown  to 
have  a  knowledge  of  such  matters  which  jurors 
have  not,  and  toe  value  of  property  is  actually 
a  mere  matter  of  opinion.  If,  then,  expert  or 
skilled  evidence  is  admissible  to  prove  gener- 
ally the  value  of  real  property,  wny  sbotild  it 
be  deemed  inadmissible  to  prove  its  value  un- 
der different  circumstances;  that  is  to  say,  not 
only  what  Is  its  value  aa  at  present  circum- 
stanced, but  what  would  be  its  value  if  circum- 
stanced differently,  and  under  ordinary  condi- 
tions of  street  uses?  And  why  is  an  opinion 
not  proper  as  to  the  extent  of  tbe  damage,  if 
any,  to  tbe  value  of  tbe  land,  as  being  often 
the  best  attainable  evidence?  The  mere  ob- 
jection of  incompetency  is  no  longer  available 
to  exclude  opinion  evidence,  because  upon  the 
fact  in  controversy,  in  a  case  where  more  defi- 
nite knowledge  is  not  to  be  had.  There  is  the 
strongest  reason  for  admitting  the  opinions  of 
witnesses  to  pxove  the  extent'of  damage  sus- 
tained by  reason  of  the  defendant's  acts  in  tbe 
circumstances  and  necessities  of  tbe  case. 
Without  the  aid  of  tbe  opinions  of  persons  ex- 
perienced in  the  subject  of  real  estate  values  tn 
a  metropolitan  center  like  New  York,  It  would 
be  rarely,  if  ever,  posfdble  for  tbe  plaintiff  to 
make  a  satisfactory  or  sufficient  case  for  an  in- 
telligent judgment  by  courts  or  jurors.  Tbe 
values  of  real  estate  are  fixed  by  and  depend 
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upon  maay  eonsfderatlons.  The  Aicton  of 
value  fa  the  particular  locality,  io  the  character 
of  tbe  neighborhood,  and  in  the  teadpnciesof 
trade  o^  of  resideooe,  are  indefinite,  and  are 
DOt  matters  of  commoD  knowledge.  A  new 
and  different  use  of  Un  street  may  affect  the 
growth  in  Tslne  of  a  city  lot  favorably  or  ad- 
versely; but  as  to  which  way  and  to  what  ex- 
tent is  a  matter  largely  of  opiuioo,  baaed  upon 
study  and  ezperience,  aud  not  of  exact  kaowl- 
edfx  from  de&nite  facts.  It  is  not  a  matter  re- 
quiriog  any  particular  tDtellectual  stialnmeots 
to  UDdetslana,  but  it  inTotves  an  acquaintance 
with  affdrs  and  the  possesdon  of  knowledge 
acquired  through  habits  of  obserratloo  and 
businesa,  which  must  be  essentially  peculiar, 
and  it  would  be  stretching  presumption  rather 
far  to  assume  that  the  knowledge  is  common 
to  all  persons.  In  the  growth  of  a  city  and 
the  increase  of  its  btuGiesa  and  wadtb  are 
causes  for  a  steady  enhaDoement  of  its  real 
estate  values,  Uiough  its  direction  may  be  er 
ratic  and  incapable  of  being  foreseen.  That 
tbe  value  of  the  plaintiff's  property  upon  the 
Third  Avenue  mleht  be  greater  to-day  than  it 
"^as  before  the  defendants  built  their  railroad 
structure.  If  the  street  remained  in  its  earlier 
condition,  is  a  possible  if  not  a  natural  as- 
.  sumption.  But  it  is  a  fact  incapable  of  defi- 
nite Knowledge,  and  plainly,  as  it  seems  to  me, 
best  ascertainable  through  tbe  opinions  of  per- 
sons whose  familiarity  with  the  neighborhood 
and  habits  of  business  observation  in  such  re- 
spects could  qualify  them  to  speak  to  the  issue. 
The  question  t>efore  ua  is  not  like  that  of  a 
trespass  once  committed  upon  property  rights, 
where  the  value  before  tbe  trespass  and  tbe 
value  after  ita  commission  might  sufflciently 
express  the  facta,  from  which  jurors  could  de- 
duce conclusions  as  to  any  damage.  Here  the 
continuing  trespass  upon  and  tbe  deprivation  of 
fq)purtenaDt  property  rights  introduce  an  ele- 
ment, tbe  a^regation  ofwhich  Is  to  be  consid- 
ered In  connection  with  possible  general  benefits 
conferred  and  in  relation  to  municipal  growth 
under  normal  or  usual  coodllions.  Whether 
the  elevated  railroad  enhanced  the  values  of  the 
abutting  property  over  what  they  would  have 
become  10  its  absence  is  a  fact  which  is  best  and 
most  Intelligently  determined  from  competent 
opinions. 

An  earlier  and  leading  case  in  the  reports  of 
the  decisions  of  this  court  Is  Clark  v.  Baird,  9 
N.  Y.  183,  which  was  an  action  on  the  case  for 
fraud  in  misrepresenting  the  boundaries  oF 
proper^  sold  by  defendant.  The  premises 
consisted  in  a  tavern  stand,  and  the  representa- 
tion made  was  that  they  extended  to  a  certain 
mill-race  and  tree.  A  witness  who  had  exam- 
ined the  property  with  a  view  to  purchase  was 
permitted,  under  objection,  to  testify  that  "it 
was  worth  $1,000  if  it  extended  to  the  race 
and  trees.  The  strip  tnken  off  would  reduce 
itone  fourth."  Thisteslimony  wasobjected  to 
upon  the  ground  that  the  amount  of  damage 
cannot  lie  ascerlained  by  tbe  opinion  of  the 
witness.  The  opinion  of  the  court  was  deliv- 
ered by  Judge.  A.  S.  Johnson,  a  most  learocd 
and  able  jurist,  and  was  directed  to  the  discus- 
sion and  elaboration  of  the  question  of  the 
competency  of  opinions  upon  such  a  question. 
This  is  clear  from  an  observation  of  the  judge, 
who  said:  "  The  evidence  was  pointed  solely 
IS  L.  R.  A. 


to  the  question  of  damages,  and  the  objectioa 
was  undoubtedly  understood  by  tbe  court  to 
relate  to  tbe  competencv  of  opinion  upon  the 
question  of  value."  Many  cases  In  this  and 
other  States  were  con^dered,  and  with  such 
particularity  as  to  render  it  quite  unnecessary 
to  repeat  the  labor  here.  The  propriety  of  the 
evidence  objected  to  was  sustained  upon  the 
ground  of  necessity  and  of  superior  con- 
venience. The  opinion  summed  up  a  general 
discussion  In  this  wise:  "Upon  this  ground 
[i*.  of  necessity],  as  well  as  upon  that  of  su- 
perior convenience  and  tiie  constant  reception  of 
such  testimony  upon  trials  without  objection, — 
s  tacit  but  strong  proof  of  Its  propriety,— it 
must  bedeemed  established  that  upon  aquesiion 
of  value  the  opinion  of  a  witness  who  has  seen 
tbe  thing  in  question,  and  is  acquainted  with 
the  value  of  similar  things,  is  not  incompetent 
to  be  submitted  to  ajury." 

In  Robertaon  r.  Knapp,  S5  N.  T.  98,  Clark 
V.  Baird  is  referred  to  with  approval  as  au- 
thority for  the  rule  that  opinions  are  ad  missible 
"as to  the  value  of  property  in  cases  where 
the  value  was  properly  the  subject  of  inquiry." 
The  point  of  Uie  objection  in  Clark  v.  Baird  is 
precisely  the  same  in  principle,  ft  not  in  Its 
facts,  as  the  one  now  presented. 

In  the  early  case  of  Bochetter  <6  S.  JR.  Co. 
V.  Bvdlong.  10  How.  Pr.  289  (which  was  de- 
cided in  1854,  a  year  later  than  Clark  v, 
Baircl),  the  opinion  of  a  witness  was  held  com- 
petent to  show  what  would  be  the  Injury  to 
the  appellant's  farm,  arising  from  the  couslruc- 
tioD  of  tbe  railroad,  and  what  would  be 
its  diminution  in  value  from  the  same  cause. 
Tbe  general  term  of  tbe  supreme  court,  at 
which  the  case  was  decided,  was  composed  of 
Justices  Selden,  Welles  and  Johnson,  and  the 
opinion  was  delivered  by  JusUa  Selden.  Ttje 
evidence  was  held  admissible  upon  the  ground 
that  unless  questions  Involved  a  subject,  knowl- 
edge of  which  is  presumed  to  be  alike  common 
to  all  men,  skilled  opinions  were  proper.  Tbe 
authority  of  these  cases  has  sufflced  for  tbe 
views  of  courts  in  other  States,  though  it  must 
be  admitted  that  judges  have  not  uniformly 
agreed.  Some  of  these  cases  are  cited  In  the 
respondent's  brief;  but  extended  reference  to 
them  seems  unnecessary.  The  proposition 
must  commend  itself  upon  obvious  grounds  of 
liecessity  and  of  right,  as  well  as  because  it  is 
sanctioned  by  authority  in  the  courts  of  this 
State.  But!  may  reftrto  some  cases  In  tbe 
Supreme  Court  of  Massachusetts,  where  the 
question  has  been  pertinently  discussed. 

In  Shaltnek-v.  Stoneltam  Branch  R.  Co.,  ti 
Allen,  115.  where  lands  were  taken  for  a  rail- 
road, testimony  as  to  the  amount  of  damage 
done  to  tbe  petitioner's  estate  was  allowed  up- 
on the  theory  that,  where  the  amount  of  dam- 
age done  to  property  is  in  controversy,  opinions 
by  persons  acquainted  with  the  value  of  tne 
property  may  be  given.  It  was  there  observed 
that,  "as  Value  rests  merely  in  opinion,  this 
exception  to  the  general  rule  that  witnesses 
must  be  confined  to  facts,  and  cannot  give 
opinions,  is  founded  in  necessl^  and  obvtous 
propriety;"  and  the  opinion  cites  Clark  v. 
Baird,  nupra.  In  ^ttaft  v.  Middlaex  OouTUy^ 
101  Mass.  178,  where  land  was  taken  for  wid- 
ening a  street,  the  admls^on  of  such  opinions 
was  justified  iipc»i  like  mHonlng  and  "  rather 
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ImD  secority,  upon  the  trroimd  tbat  tbey 
depml  npoD  knowkdge  vhich  aQy<«)e  may 
acquire,  but  which  the  jary  may  not  have,  and 
tw  they  ate  the  moat  aadsfactoir  and  often 
the  my  beet  attainable  evidence  of  the  fact  to 
be  proved."  It  waa  there  said:  "The  wit- 
being  competent  to  teetifr  to  the  value 
of  the  land  affected  before  and  after  the  altera- 
tixm  of  the  hifcbway,  might  testify  to  the  sim- 
ple qnntion  o(  aritnineoc.  which  of  those  two 
fitoee  wsa  the  greater;  in  other  words,  whether 
the  petitioner"*  estate  was  benefited  or  injured." 
Aod  see  8ett«n  t.  ITortk  Bri^tanater,  116  Mast. 
900. 

The  decMona  In  oat  own  State,  which  I 
have  nentioaed,  have  been  relied  upon  by  sev- 
ml  text-writers.  See  Lawson,  Exp.  p. 
451;Rof^.  Exp.  Test.  §  153;  and  also  Wbart. 
£t.  §  4S0.  In  Rogers*  work  it  is  remarked: 
"Tbat  there  fs  no  such  inherent  disitnction 
between  Questions  of  value  and  questious  of 
dsa)ages,  if  from  thelattw  la  excloded  all  Idea 
of  any  legs!  rule  or  measure  of  damans,  as 
brings  the  one  within  and  the  otb^  without 
Ibe  piDTince  of  the  opinion  of  witneeses." 
And  ID  Wharton's  work  it  is  remarked,  with 
mpect  to  the  focts  upon  which  a  witness  bases 
Ub  opinion  aa  to  the  depreciatioo  in  value, 
tbit "  when,  as  is  often  the  case,  these  facts 
can  be  best  expressed  by  the  damaoa  they 
cause,  tben  thla  damage  and  its  extent  may  be 
tittified  to  by  witnesses."  The  f(^lowing  au- 
thorities are  m  point,  aod  may  be  referred  to  In 
cooDcction  with  this  (iiscuMlon:  8nm  v. 
BtitoA  (£  M.  S.  Co.  65  Me.  280,  381;  EHth»- 
iwg  4k  B.  R.  Co.  V.  Henry,  79  lU.  294;  WkxU 
Dm  Oreek  Imp.  Co.  v.  Sauaman,  67  Pa.  «5: 
Aivibr  T.  Watern  U.  A  Cb.  St»  Wia.  66.  70; 
Lekmielu  v.  8t.  Piiul,  8.  d  T.  F.  R  Go.  19 
MiBD.  464  (Oil  406). 

As  sgainst  the  weight  ofanthority  In  the 
ones  of  Ctark  v.  Baird,  tvpra,  and  BoeAetter 
48.  B.  Co.  V.  Bvdtong,  tupra,  I  find  no  case 
ibce,  in  this  courl,  which  compels  a  different 
view.  Fan  Deumn  t.  Toung,  80  K.  T.  9,  was 
•a  acdoo  of  trespsas  f<v  damagee  earned  by 
cniiDg  down  and  taklnffawsr  trees  from  Isnd, 
>ul  a  witness  wss  asked,  "  Would  the  farm  be 
vonb  more  or  less  with  the  timber  cat  olf?" 
Tbe  impropriety  of  this  question  was  deemed 
to  exist  ID  its  being  Irrelevant  to  the  issue,  and  as 
<aUiD|t  for  a  speculative  <qpinlon.  Cleany  thla 
^  Dot  annioTtty  for  the  Oue  at  bar.  Jit^gs 
llalHn,  who  denvered  an  optirion  In  the  case, 
bi  discnaslng  the  competency  of  opinion  evl- 
<lnce  as  to  value,  most  pertinently  says; 
"There  are  cases  In  which  it  is  necessary 
to  pat  to  tbe  witness  Ute  ve^  question  bow 
"XKh  damage*  tbe  pilatntlff  has  sustained  by 
IjwoD  of  the  act  or  neglect  of  the  defendant. 

are  cases  In  vhich  no  data  can  be 
pna  which  could  enable  a  jury  to  arrive  at 
WBMaiare  of  damages,  because  the  amount 
n  the  damage  is  known  and  can  be  properly 
^ncialed  and  measured  only  by  persons  of 
^  is  tbe  business  or  matter  to  which  the 
^"n^  in  the  case  rdates.  For  a  f  uU  and  ac- 
<WMe  ezunioation  of  the  cases  on  tbe  ques- 
•itw,  •«  (Hark  v.  Baird,  9  N.  Y.  188." 

*nW|r  V.  ShuUt,  39  K.  T.  856,  was  an  ac- 
wD  fOT  damues  for  the  overflowing  of  tbe 
^untUTs  Una  from  a  mill-dam,  and  a  ques- 
ooD  diKwaed  related  to  the  offer  to  ask  the 
UUR.A. 


plaintiff  (himself  a  witnessj  what  the  value  of 
tbe  use  of  the  bouse  was  per  annom  before  the 
raising  of  the  dam.  This  was  deemed  objec- 
tionable because  the  value  of  tbe  rent  was  not 
Important,  "except  argumentatlrely."  It  was 
remarked,  however,  that  "  if  tbe  house  had 
been  kept  for  renting,  and  something  in  the 
nature  of  a  market  price  for  the  use  could 
have  been  proved,  it  might  have  been  compe- 
tent." Teerpenninff  v.  Com  Exeh.  Int.  Co.,  43 
N.  T.  279,  was  an  action  on  a  policy  of  insur- 
ance for  the  loss  of  goods  by  fire,  and  cannot 
be  deemed  to  be,  either  in  fact  or  in  principle, 
controlling.  Glark  v.  Baird  is  there  cited  with 
tbb  observation,  "that  upcm  questions  of  value 
tbe  opinions  of  witnesses  are  admissible,  but 
with  tbe  qualification  that  the  witnesses  must 
have  peculiar  knowledge  of  tbe  article  in 
question  and  its  value." 

I  do  not  think  other  authorities  cited  from 
the  decisions  of  this  court  call  for  discunsioD, 
until  we  come  to  Uie  recent  oases  of  MeOean 
T.  JfonAaftm  £  Qk,  117  N*.  Y.  m,  and  of 
Avert/  V.  New  York  Cent.  A  ff,  B.  B.  Co..  121 
N.  Y.  81.  The  arst  of  these  cases  might  be 
deemed  upon  a  cursory  consideration,  decisive 
of  a  cootraiT  view.  The  decision  of  that  case, 
however,  du  not  turn  nor  depend  upon  the 
paint  as  to  the  compeleacy  of  the  evidence  as 
to  value,  nor  waa  the  question  altogetlier  the 
same  as  in  the  present  case.  There  was  no 
discussion  bv  counsel  of  tbe  point,  except  in 
the  brief  of  tbe  appellant's  counsel,  and  the  case 
of  Clark  T.  BaiT^  was  not  alluded  to  at  alL 
The  case  was  affirmed  upon  other  consider- 
ations; and.  as  our  decision  did  not  involve  any 
necessary  determination  as  to  tbe  principle  of 
evidence  In  question,  there  is  no  valid  or  just 
reason  why  we  should  be  limited  in  our  present 
discussion  by  the  McOean  Cam,  especially 
when  the  point  becomes  important,  and  the 
determination  of  tbe  question  essential.  In 
the  other  case,,of  Atery  v.  iViw  York  Cent.  A 
S,B.&  Co..  the  plaintiff  was  a  witness,  and 
be  waa  aAed  this  question:  "Do  you  know 
what  the  raital  value  of  your  property,  real 
and  personal,  would  have  been  between  tbe 
lOth  d^  of  teptember,  1881,  and  the  28th  d^ 
of  January,  1884.  If  there  bad  been  a  sufficient 
opening  kept  and  maintained  by  the  defendant 
opposite  to  your  hotel  for  tbe  convenient  access 
of  paasengers  and  their  baggage  to  and  from 
tbe  twentyi-foot  strip  of  lasolylogaoatb  of  tlie 
hotdf"  The  propriety  of  auch  a  question  waa 
denied  upon  several  grounds.  It  was  held  that 
tbe  witness  had  not  been  shown  to  be  qualified 
to  give  such  an  opinion,  and  that  the  question 
assumed  tbe  Insuffidency  of  tbe  opening.  It 
was  said  that  it  waa  an  attempt  "to  prove 
throuch  the  witness  that  be  was  prejudiced  by 
the  extstiog  condition  of  things  as  to  the  open- 
ing in  the  fence,  and,  uoder  tlie  euise  of  giv- 
ing bis  koowiedge,  lo  elict  his  opinion  tbat  tbe 
viuue  of  bis  business  to  him  would  have  been 
greater  if  something  different  in  tbe  way  of  an 
opening  bad  been  maintained."  Therefore, 
and  on  the  strength  of  authorities  mentioned  In 
tbe  opinion,  the  question  was  condemned  aa 
usnrping  the  province  of  the  jury.  There  was 
no  questiOD  oor  discusrion  as  to  the  competen- 
cy of  expert  evidence,  or  as  to  opinions  of  i>er- 
sons  possessing  a  knowledge  of  asubject  which 
In  Its  nature  Is  peculiar,  and  cannot  be  assumed 
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to  be  common  to  all.  The  plaintiff  was  con- 
ducllug  a  bote)  and  restaurant  business,  and. 
was  8  lessee  of  the  premises.  Wbetber  bla 
tnisioess  was  injured  or  not  was  tbe  subject  of 
d^nite  hnowledee,  and  capable  of  belof  tes- 
tified to  by  exact  data.  The  present  case,  Uiere- 
fore,  differs  in  its  facts,  as  in  its  principles, 
from  tbe  cases  relied  upon,  and  is  only  ap^ 
sitely  met  by  tbe  authorities  of  C^rkY.  Batrd 
and  Rocketter  dk  8.  H.  Oo.  v.  Bmilong,  supra. 
Here  we  have  a  new  etniclure  in  tbe  streets, 
which  wasa  perversion  of  a  street  use,  and  wbtcli 
tbe  Legislature  conld  not  authorize  nor  sanc- 
tion witboat  providing  for  compensation  to  the 
abutting  property  owner  for  the  value  of  the 
appurtenant  easements  appropriated,  if  shown 
to  nave  a  value  to  bim  greater  tbsn  any  par- 
ticular benefit  conferred  upon  his  estate  by  the 
presence  of  the  structure.  How,  in  tbe  nature 
of  things.  Js  such  a  matter  susceptible  of  exact 
proof  by  facts?  Is  not  the  effect  npoo  tbe 
plaintiff  8  estate  from  tbe  presence  of  the  de- 
fendant's structure  and  its  operation  of  trains, 
and  any  damage  sustained  therebv,  best  shown 
by  receiving  in  evidence  the  opinions  of  those 
persons  wbo,  by  reason  of  experience,  obaer- 
Tatlon,  and  famtHari^  wltb  the  varioos  and 
more  or  less  inexact  and  Indefinite  causes 
which  operate  upon  real  estate  values,  are 
skilled  or  expert  upon  the  subject?  How  can 
the  value  of  the  property,  If  enjoyed  in  a  usual 
manner  and  if  subjected  to  ordinary  street  uses, 
be  ascertained  except  by  way  of  such  evidence? 
There  is  no  appllcallon  of  any  new  prlndpte 
of  evidence,  darkr.  BtiAw  Is  sufficient  au- 
thority for  the  reception  of  opinions  in  evidence 
upon  questions  of  value  and  damafre.  But 
then  is.  In  a  changed  and  new  ctmdidoa  of 
thfaiga.  A  new  reason  for  the  edmiidon  of  ex- 


pert opinions  as  to  tbe  extent  of  damage  sus- 
tained by  an  abutting  landowner  from  tbe 
presence  of  these  elevated  railroads.  This 
court  baa  decided  that  their  structures  deatn^ed 
tbe  ordinary  uses  for  which  a  street  was  in- 
tended, and  appropriated  certain  easements  of 
the  abulUog  property  owners,  wherefore  they 
should  make  compensation  In  dama^  for  any 
injury  which  may  be  proved  to  have  been 
suffered.  Is  not  tbat  injury,  underthe  extraor- 
dioary  circumstances  of  the  case,  more  in- 
telligently proved  through  tbe  opinions  of  per- 
sons shown  to  be  competent  to  express  such 
opinions?  The  witness'  evidence  docs  not 
conclude  the  court  or  jury;  and  it  is  still  left  to 
them  to  decide,  with  the  aid  of  such  skilled 
opinions,  as  to  the  measure  and  amount  of 
dsmages  which  should  be  awarded  by  way  of 
compensation.  And.  if  the  witness  is  asked 
for  bis  opinion  as  to  the  extent  to  whidi  the 
plaiollff's  estate  has  been  damaged,  it  seems  an 
overreflnemeot  of  argument  to  deny  the  pro- 
priety of  allowing  him  to  state  the  result  of  a 
mere  subtraction  of  tbe  values  assigned  to  tbe 
premises  with  and  withoutthe'struclure.  The 
judgment  of  tbe  court  or  of  jurors  is  not  lim- 
ited to  the  opinions  given,  but  Is  formed  from 
the  condderaijon  they  may  give  to  the  e^enoe, 
and  is  simply  aided  Ivy  tbe  information  they 
may  bave  derived  from  tbe  skilled  opinions  in 
the  case.  Upon  the  grounds  of  superior  con- 
venience, of  necessity,  and  of  an  obvious  pro- 

E'sty,  and  If  we  would  have  iDtelligeot  and 
t  decirfonBof  snch  issues,  I  think  the  evi- 
loe  objected  to  is  admlaidhle  in  such  cases, 
and  thn*eforetbat  the  judgment  below  should 
not  be  reversed  for  tbe  errors  alleged. 
Rn^er,  OA.  J.^  omcnia. 


UTAH  SUPREHE  COURT. 


A.  W.  WSRTZ.  BMpt., 

V. 

WESTERN  UNION  TBLEGRAPB  CO.. 

(.  TTtah  > 

A  atlpiilAttoii  In  »  tolOKimiA  blank  ex* 
emptinif  the  oompaAjfrom  Uabill^  for 


Horn— zyieorapb  eomponiM:  effteli  of  sMpiilattims 
in  eoatruGt  to  transmit. 

A  telwaph  oompeny cannot  limltlta  ItabtUty  for 
tbe  plalD  and  palpalile  negllffetioe  of  lU  operatots 
and  asenla.  OanreU  v.  Western  U.  lUes.  Co. 
flowv  10  By.  ft  Corp.  L.  J.  11& 

It  is  not  Klleved  from  liability  for  falling  to  for< 
ward  a  message,  by  a  stipulation  that  It  shall  not  be 
liable  for  erron  ordeloys  or  for  nondelivery.  /Md. 
See  Western  D.  Teleg.  Oo.  v.  Collins,  10  %.  B.  A. 
45  Kan.  -— . 

lU  IfablUty  for  mistakea  or  delays  in  delivering 
telegrams  written  not  on  the  company's  blanli 
forms  is  not  Umlted  by  stlpuladons  m  •uoh  forms, 
the  tanns  of  wbiob  weie  not  actually  known  to  the 
■eoder.  although  be  bad  been  to  the  faabtt  of  aeod- 
iDK  ineesatree  on  those  forms.  Pearsall  v.  Western 
D.  Tcleg.  Co.  134  N.  Y.  asd. 

A  aiipiilttUon  on  a  telegraph  blank  that  the  com- 
pany  wUl  not  be  UaWe  for  delays  arising  from  un- 

19  L.  R.  A. 


mlMalBea  and  delays  in  ttie  ttansminion  of  unre- 
peated  messages  will  not  prevent  recovery  of  ibe 
full  damages  oooaatoaed  by  a  mistake  reaultiuff 
frmn  the  negUgenoaof  tbe  company's  servants. 

(Julyl.  UHL> 

APPEAL  by  defendant  from  an  order  of  tbe 
District  Court  for  tbe  First  District  seuiog 


avcMatile  mtemiptlon  In  the  worklog  of  \%b  Uoea. 
does  not  embrace  a  temporary,  exclusive  uaurpa- 
tloo  of  the  wire  in  emdlng  outtraln  orders.  West- 
ern U.  Teleg.  Co.  v.  Bosentreter  tiex.)  Siaccb  34, 
1801. 

A  stipulation  in  a  printed  form  upon  which  mes- 
sa^  are  required  to  bo  written  before  being  ac- 
cepted for  transmtsalon  thflt  the  company  slintl  not 
be  liable  for  mistakes  or  delays  or  for  nondelivery 
of  unrepeated  mcesagca  beyond  the  amount  i»nid 
f otr  Hietr  transmtsslon  Is  oontrary  to  public  policy 
and  void  so  tar  as  it  seeks  to  ralleve  Vub  company 
from  liability  for  negllgenoe.  West.  Union  Teleg. 
Co.  V.Bhort,  9  L.  R.  A.  744.  and  not«,»  Ark.4M; 
West.  Umon  Teles.  Co.  v,  Stevensoa,  fi  li.  B.  A.  «&, 
lat  Pa.  41£:  Klley  v.  Wsstem  [Tnion  Teleg.  Oo.  11 
Cent.  Bop.  8S5, 100  N.  Y.  881. 

Where  the  message  was  property  transmitted  and 
transcribed  and  the  loas  was  occasioned  by  failure 
to  promptly  deliver,  astipulation  ontiic  blank  Hm 
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■dile  a  Terdtct  favorabte  to  defendant  and 
^niDtfag  a  new  trial  in  an  action  brought  to  re- 
cover tbe  damages  caosed  by  a  mistake  In  tfae 
iiansQiisrion  of  a  telegraph  message.  Affirmed. 

Tbe  case  sufflcieDtly  appears  io  tbe  opinion. 

Metm.  EvMW  *  Rocera  for  appellant. 

Mam.  Sailtlt  A  Smith,  for  respondent: 

XotwitbsiandiDg  the  terms  of  Uie  blank,  tfae 
Company  was  not  released  from  liability  for 
the  iKRligeDce  of  Its  aerrants. 

GilHa  T.  WetUrn  JT.  Tdeg.  Cb.  4  L,  R.  A. 
(11,  61  Yt  461;  Wettem  U.  TeUg,  Co.  t. 
Ttmt,  8  L.  R.  A.  334, 118  Ind.  248. 

This  qontioD  la  also  sabstaallally  cootrolled 
by  the  decision  of  tbe  Supreme  Court  of  tbe 
tfnlted  States  in  Ifm  York  Cent.  R.  Co.  v. 
JjieJoMod.  84  U.  8. 17  Wall.  357,  21  L.  ed,  637. 

Tbe  telegraph  company  occupies  tbe  same 
RiatioD  to  commerce  as  a  carrier  of  messages 
that  a  railroad  does  as  a  carrier  of  goods. 

We$tern  V.  T^eg.  Co.  v.  Texaa,  105  U.  8.  460, 
26  L.  ed.  1067;  WeOern  U.  Teleg.  Co.  t.  iVn- 
(Urfea,  183  U.  S.  S47,  80  L.  ed.  1187. 

Tbe  CnDpany  is  Uable  for  the  full  damage 
fatcDrred. 

ftfflper  T.  Wettem  U.  Tdeg.  G).  4  L.  R  A. 
060,  67  Tenn.  554;  Alexander  t.  Western  (f. 
THeg.  a>.  8  L.  R.  A.  71,  66  Miss.  161;  WeaUm 
V.  Tdtg.  Go.  T.  QHtteold,  87  Ohio  8t.  801; 
Thmjmti  WmUr%  V.  Teleg.  Of.  64  Wis.  581;. 
FaicUr  V.  Western  U.  TeUg.  Go.  90  Me.  881; 
Wtitem  U.  Tdeg.  Co.  t.  Crall,  36  Ean.  679; 
Brmn  y.  Western  U.  Tdeg.  Co.  (Utah)  June  31, 
1886. 

Telmaph  companies  are  io  all  respects 
boand  oy  tbe  aame  rules  that  cootitd  common 
earriera,  and  it  la  held  that  they  cannot  contract 
witb  tbeir  employers  for  eremptlon  from  lia- 
UUty  for  tbe  consequeneea  of  their  negllgeace. 

SwtMhi  Bxp.  G>.  r.  CaldweU,  88  V.  S.  31 
WaU.  368. 870.  SSL-wL  568,666.  ■ 


Ch.       delirered  tbe  c^lonof  the 


eoqrt: 


Tbe  plaintiff  delfrered  to  tbe  defendant,  at 
its  office  in  Ogden  City,  Utah,  to  be  transmitted 
to  Eiele  Rock,  tbe  following  message:  "To 


Geo.  H.  Storer,  Eagle  Rock,  Idaho:  I  wHT 
give  one  thousand  cash,  ball,  six  months.  An- 
swer." Which  was  delivered  to  the  addressee 
at  Eagle  Rock  in  tbe  following  language:  "I 
will  give  one  hundred  cases,  bale  Ax  month's. 
Answer."  In  conaeqaeuce  of  Uie  change,  the 
evidence  tended  to  show  that  the  plalntm  lost 
a  contract  for  the  conveyance  for  84,000  of  real 
estatetbeo worth $5,600.  ThemesBa(!ewa5writ- 
ten  on  a  blank,  on  which  was  printed  a  condition 
that  the  Company  would  not  be  liable  for  mis- 
tabes  and  delaya  in  transmission,  from  negU- 
genceof  itsagenta  or  oUterwlse.uoleaa  tbe  mes- 
sage should  be  repeated,  and  requiring  there^ 
for  an  additional  charge  of  one  half  the  regular 
rate.  The  message  was  not  repeated.  The  jury 
returned  a  verdict  under  tbe  charge  of  the  court 
for  the  amount  received  for  transmission, which 
the  court,  upon  tbe  motion  of  tbe  plaintiff,  set 
aside.  From  this  order  tbe  defendant  baa  ap- 
pealed, and  assigns  tbe  same  as  error.  Tbe 
cauae  of  the  failure  to  traoamit  the  message  as 
delivered iaootexpresslysbown;  buttheproba- 
bility  is  that  the  (fefeodant's  agents  knew  pre- 
cisely bow  tbe  failure  occurred.  If  thev  did 
not,  tbe  defendant  bad  the  best  means  of  find- 
ing out  If  it  was  not  tbe  Company's  fault,  It 
should  have  abowo  it.  Tbe  presumptloD  from 
tbe  evidence  is  that  the  negligence  of  the  de- 
fendant's agents  caused  the  failure.  Thia 
brings  us  to  the  qnesttos,  Did  Uie  contract  ex- 
empt tbe  defendant  from  liability  for  tbe  o^- 
ligence  of  its  agents?  If  tbe  senders  of  dis^ . 
patches  and  telegraph  companies  were  tbe  only 
parties  interested  m  such  transactions,  they 
mifl^t  make  aacfa  contracts.  The  public  has 
ao  Interest  in  the  telegraph  service.  The  prop- 
erty employed  belongs  to  tbe  Company,  as  well 
as  tfae  proeeeda  of  tbe  buaineBa;  but  the  prop- 
erty is  used  and  btisloess  is  conducted  for  tbe 
accommodatlcw  and  convenience  of  the  public. 
Public  policy  forbids  contracts  by  telegraph 
oompaoies  exenpliiw  them  from  tbe  oonae- 
queocea  to  othera  of  the  negligence  of  their 
aeenta  in  transtnttting  messagea  for  tbelr  em- 
ployers. Sach  llahiHty  promotes  prorapmeas^ 
skill,  and  care  in  that  txanch  of  biuiness. 


Wnc  the  oompaoT^s  llabUlty  in  cam  of  unrepeat«d 
■wwMf  la  no  defense  to  a  suit  to  reoover  damsges 
for  tbe  Ums.  Western  C  Teleg.  Go.  v.  Lowrey 
iNeti «  N.  W.  Bep.  101,  dtlng  Gulf.  C.  ft  8.  F.  B- 
Co.  r.  WUuD,  a»  Tex.  73l>;  Weateni  C.  Teleg.  Co.  v. 
boesche.  72  Tex.  6St;  Wcjitern  IT.  Telew.  Co.  v. 
War,  tt  AJa.  542:  White  v.  WcstBrn  n.  Teleg.  Co.  14 
FeiBep.  710;  Western  U.  Teleg.  Co.  v.  Tyler.  TUU. 
UB;  Veatem  0.  Teles.  Go.  v.  Hendenon,  80iAla. 
UQ:  Gntf.  a  ft  S.  F.  B.  Co.  V.  Miller  (Tex.)  Feb.  14, 

A  ■Upalatktn  In  a  telegraph  blank  limiting  the  U- 
abOttr  of  tbe  companr  for  mistakes  or  delays  In 
irumtUtting  or  delivering  unrcpeated  mesBagee  is 
vcdd  uB4er  Neb.  Comp.  Stat.,  chap.  80a,  1 12.  West- 
m  C.  Teleg.  Co.  v.  Lowrey  (Keb.)  N.  W.  Hep. 
K,  citing:  Kemp  v.  Western  U.  Teleg.  CO.  28  Neb. 
<n.  distinguishing  Betikex  V.  Weatem  IT.  Teleg.  Co. 

Such  a  stipulation  does  not  protect  the  company 
(roin  ita  aecligeot  delay  io  traoamJaslon.  If  It  baa 
•or  validly  at  an.  It  is  only  in  oases  (tf  a  mistake  lu 
Daanittlng,  and  then  only  when  the  Deglfgenoe  is 
»%ht  Tbompson  v.  Western  V.  Teleg.  Co.  107  N. 
C4«B. 

A  printed  stipulation  in  a  ttiegraph  blank,  that 
■d  datm  for  damages  fOr  negligence  in  transmlt- 

UUR.A. 


ting  the  telegram  shall  be  valid  unlen  preaented  In 
writing  Fitbin  thirty  daya.  Is  reasonable  and  oblfg- 
atory.  Beastoy  v.  Western  U.  Teleg.  Co.  89  Fed. 
Bep.  18L 

It  Is  Undlng  on  tbe  party  Injured  where  the  dam- 
ages were  known  witbin  Uiree  daya  from  tbe  end- 
ing. Western  v.  Teleg.  Co.  v.  Culberson,  IV  Tex. 
M. 

The  rule  that  a  telegraph  oompany  cannot  stip- 
ulate against  its  own  negligence  wtU  not  prevent  a 
^pulationrequlringaclalm  to  be  presented  within 
a  certain  time.  Western  U.  Teleg.  Co.  v.  Daugh- 
erty  (Ark.)  11 L.  B.  A.  lOt 

A  Stipulation  contained  on  the  blank  of  a  tel- 
egraph company,  tiiat  the  company  will  not  be  li- 
able for  damages  where  the  claim  to  not  presented 
In  writing  within  sixty  days  after  sending  the  mes- 
sage, does  notapply  when  suit  Is  commenced  before 
tbecxpiratlonof  the  sixty  days.  Western  U.  Teleg 
Co.  V.  Trumbell  (Ind.)  April  14.  m\. 

Such  a  stipulation  does  not  require  any  notice  or 
demand  to  fix  tbe  liability  of  the  company,  where 
there  Is  a  total  failure  to  transmit  the  menage. 
Western  U.  Teleg.  CO.  V.  Topst,  8  L.  B.  A.  £M,  US 
Ind.  249.  Sec  note  to  OllUs  T.  Western  U.  Teleg.  Oo. 
(Vt.)  4  L.  B.  A.  611. 
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Ihdiaka  Suprbub  Coubt. 


Such  compaalea  mav  by  contract  exempt  theni' 
selves  from  Um  v  danuKe  to  otben  Dot  from 
tbelrowQ  fault  Notwutwtandlog  such  con- 
ditions, the  companies  are  liable  for  ordinary 
Degligenee  in  transmittiog  dispatches.  Weat- 
€m  U.  TeUg.  Co.  v.  QHmcoid,  87  Ohio  St.  801; 
OiUi*  V.  Weatern  V.  Teteg.Go.  61  Vt.  461, 4  L. 
R.  A.  611;  Thomvaon  v.Watem  U.  Tela/.  Go. 
64  Wis.  331. 

In  the  case  of  Southern  Elm.  Co.  v.  CaidmU, 
88  U.  8.  31  Wall.  264.  23  L.  ed.  656,  the  court 
said:  "Telegraph  companies,  though  not  com- 
mon Carriers,  are  eDgaifed  in  a  business  that  is 
in  its  nature  almost,  ilDOt  quite,  as  important 
to  the  public  as  is  that  of  carriers.  Like  com- 
mon  carriers,  they  cannot  contract  with  their 
employers  for  exemption  from  liability  for  the 
consequences  of  their  own  negligence.  But 
ther  may  by  such  contracts,  or  by  tbeir  rules 
and  regulations  brought  to  the  knowledge  of 


their  employers,  Umit  the  measure  <rf  tbdr  re- 
nxnidUuty  to  a  zesMuuble  eiAent.  Whether 
their  rules  are  reasonableor  unreasonable  roust 

be  determined  with  reference  to  public  policy, 
precisely  aa  in  tbe  case  of  a  carrier."  And  la 
New  York  Cent.  B.  Co.  v.  Loekwood,  84  U.  8. 
17  WaU.  857,  31  L.  ed.  637,  the  same  court 
held  that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility 
from  the  neirligeoce  of  himself  or  hta  agents. 
If  tbe  plaintiff  lost  the  difference  between  the 
contract  price  of  the  land  and  its  actual  value 
at  tbe  time  because  of  the  negligence  of  de- 
fendant's agents,  that  difference  was  his  dam- 
age. 

Tlie  deeiai'on  of  the  court  granting  tte  new 
trial  i$  affirmed,  aud  tbe  cause  is  remanded  to 
the  court  below. 

Anderaon  and  Blaokbavitt//*)  concur. 


INDIAKA  SUPREME  COURT. 


Boanl  of  COMUI88IONERS  OF  ALLEN 
COUMTY,  Afp*., 

V. 

UUlard  W.  SIMONS  et  at. 

i  Iii«.....> 

1.  To  anstaln  »  tex  «p«m  land  wlilidi  la 
shown  to  lia.ve  b«ui  legally  exempt 

from  taxation  for  a  long  perioa  prior  to  th«  rear 
for  wblob  tho  tax  was  assessed,  the  burden  Is  on 
tbe  tax  offloeiB  to  show  that  sometbtnv  had  oo- 
ourred  before  suob  year  to  re  move  the  exemp- 
tion.. 

S.  Art.  8  of  tr.  S.  Ord,  July  18.  1787. 

providing  that  lands  and  property  oC  Indtaoa 
^It  never  tie  taken  from  them  without  tiielr 
ooDsent,  Is  in  f  oroa  lo  Indiana. 
S.  Ttie  land  of  an  Indian  who  has  re- 
tained hia  tribal  relations  cannot  be 
taxed  by  a  Bute  in  which  U.  S.  Ord.  Julr  13, 1TB7, 


art.  8.  is  in  foroe,  atthonch  tt  has  been  patented 
to  him  in  tee  simple  witbout^testtaint  on  allena- 
tlon. 

(September  28. 18U.) 

APPEAL  by  defendant  from  a  judgment  <^ 
the  (Mrcuit  Court  for  Allen  County  In  favor 
of  plainti^  in  an  action  brought  to  recover 
money  paid  at  a  tax  sale  for  lands  which  were 
alleged  to  have  been  legiJly .exempt  from  taxa- 
tion. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meeert.  Bell  A  Morria  for  appellant. 
Meatrt.  Randail  ft  Veaer.  W.  O.  Col*- 
rick.  S.  R.  Alden  aud  Colarick  ft  Op- 
peohelaa  for  appellee. 

Cofllsx*  Ch.  J.,  delivered  the  opinion  ot 

the  court : 

Tbe  central  question  in  this  case  relates  to 


SvTM.— Taxation,  aretnptloa  of  ifMHons  from. 

Tbe  right  or  Indians  la  tbe  land  la  meielr  a  right 
of  oooupancr,  the  fee  bring  In  the  [Tnited  States, 
subject  only  to  suob  right  of  occupnocy.  Jobnmn 
V.  Molntoeh.  a  tT.  8.  8  Wheat  57*,  5  L.  ed.  689;  1 
Kent,  Com.  2ST;  Cherokee  Nation  v.  Georgia,  80  U. 
S.6Pet.«.8L.ed.«. 

FofeGSslon  when  abandtmed  tbe  Indians  at- 
taohes  iueU  to  the  fee  wttfaout  further  grant 
<%erukee  NaUon  v.  Oeorsia,  80  U.  &  6  Pet  IT,  8  L. 
«d.8L 

But  where  by  treaty  the  Indian  title  Is  extln- 
gulsbed,  with  provision  for  their  remflval,  tbe  lands 
are  aswssable.  FeUows  v.  Denntaton,  23  N.  Y.  GO; 
State  V.  Miami  County  Comrs.  SS  Ind.  497;  Franklin 
County  Comrs.  v.  Pennocit,  18  Kac.  679;  The  Kan- 
aas  Indians,  72  V.  8. 5  WalL  737, 18  L.  ed.  887;  Peck 
V.  Miami  County  Comrs.  4  DUl.  870;  Penoook  v. 
Franklin  County  Comrs.  103  U.  8.  44.  SB  L.  ed.  WI. 

The  lands  twlonglofr  to  an  Indian  tribe  are  not 
taxable.  The  New  Tork  Indians,  7S  D.  S.  5  WalL 
TBI.  18  L.  ed.  706;  Slate  r.  Mami  County  Comn.  88 
Ind.  407. 

8o  long  as  the  tribal  oraranlzation  Is  recognized 
"by  the  national  government,  lands  In  pomeselon  of 
the IndUnsarenotiubJecttostale  taxation.  Tho 
Eanns  IndlatM.  7«  U.  8. »  WalL  im.  18  L.  ed.  867; 
Borer  v.  IMvelr.U  Mo.  810:  Homau  v.  HcGehee,  6 
Humph.U{  WaUT.WlUlaDis,llAU.8S8. 

I8I4.R.A 


Indians  and  tbelr  property  exempt  from  taxation 
by  treaty  or  statute  of  the  United  States  cannot  be 
taxed  by  any  State.  United  States  v.  Kogets,  48  V. 
S.  4  How.  887.  U  L.  ed.  1105;  United  States  v.  HolII- 
day.  70  TJ.  a  S  Wall.  HOT.  18  I*,  ed,  UK;  The  Cherokee 
Tobacco,  78  U.  6. 11  WaU.  618,  SO  L.  ed.  SET;  United 
States  T.tBOaUona  of  Whiskey;  88  U.  &  188.  n  L. 
ed.  8«:  Crow  Dog's  Case,  108  U.  8. 808,87 1..  ed.  UBO: 
Hastinin  v.  Farmer.  4  N.  T.  288. 

Where  the  consideration  of  an  exemption  waa 
tbe  oendon  of  tbe  Indian  title  to  a  tract  of  land, 
tbe  exemption  was  a  part  of  the  putotaase  price  of 
tiie  bind  oeded.  New  Jeiaer  v.  Wilson,  U  IT.  a  7 
Cranch,  184, 3  L,  ed.  90B. 

State  lands  purchased  from  the  Indians  may  be 
exempt  from  taxation  in  tbe'faands  of  purohasers; 
but  where  for  many  years  the  purchasers  had  paid 
taxes  without  quesOon  tbto  ftaot  raises  a  oonoluslTe 
presumption  that  by  some  convention  wltb  tbe 
State  tbe  right  of  exemption  had  been  surrendered. 
State  V.  Wright,  U  N.  J.  L.  478. 

Tbe  langnage  used  in  treaties  with  the  Indiana 
should  never  be  oonstrned  to  tbeIr  prajndloe.  If 
words  are  used  miaoeptlble  of  a  more  extended 
meaning  than  their  plain  Import  as  connected  with 
the  tenor  of  tbe  treaty,  they  should  be  oonsldeved 
as  used  only  in  tbe  latter  sense.  WoroeetwT 
Georgia.  81  U.  S.  6  Pet  S81. 8  L.  ed.  BOB,  followed  In 
ChooMw  Nation  v.  United  Statea,  H  Ct  CI.  8IL 
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GoKinanoinuu  or  AluHi  Cotrarr  v.  Bwon. 


the  right  to  tax  certain  lands  In  Allen 
OouDtT.  The  cause  was  tried  in  the  circuit 
court  before  a  jury,  who  returned  a  special 
Terdict.  Among  others,  the  following  facts 
appear  by  the  Terdict,  viz. :  That  John 
iUptlste  Riduidvllle,  prior  to  the  jeor 
1818,  and  until  his  death  !n  1841,  was  the 

Srineipal  chief  of  the  Miami  Tribe  of  In- 
ians.  For^me  time  prior  to  the  year  1818he 
had,  with  the  consent  of  his  people,  and 
under  their  law,  resided  upon  and  held  ex- 
clusive possession  of  the  land  in  controversy, 
the  same  being  the  property  of  the  tribe  of 
which  he  was  principal  chief;  which  in- 
cluded three  sections  of  land  described  in  the 
third  article  of  the  Treaty  of  1818  between 
the  United  States  and  the  Miami  2>atioa  of 
Indians.  By  that  Treaty,  the  United  States 
agrfied.  In  consideration  of  the  cession,  by 
tbe  tribe,  of  certain  lands  to  the  United 
States,  to  grant  or  release  the  three  sections 
to  RicharoTllle  in  fee  simple.  The  Treaty 
was  signed  by  RicbanlTille  as  one  of  the 
parties  thereto ;  and  pursuant  to  its  terms, 
letters-patent  were  issued  to  him  on  the  34th 
day  of  September,  1833.  By  another  treaty 
made  on  the  6th  day  of  November.  183S,  the 
Cnited  States  granted  to  Richardville  and 
his  family  the  privilege  of  Tenuiinlne  in  In- 
diana when  his  trll>e  uiould  remove  mim  the 
State,  and  stipulated  that  he  and  his  family 
■bould  receive  the  annuities  dnc  them,  under 
the  terms  of  the  Treatr,  at  Fort  Waj^ne. 

In  the  year  1846,  all  the  Miami  Isatlon  of 
bdians,  except  the  family  of  Richardville 
and  some  other  families  granted  a  similar 
j^vilege,  removed  from  the  State  to  the  then 
Tenitoryof  Kansas.  Richardville  remained 
in  the  undisturbed  possession  of  these  tSiree 
sections  of  land  until  his  death.  By  his  last 
will  he  devised  the  land  to  his  daughter,  I^a 
Blonde,  or  Mary  Louise  Richardville.  The 
daoxbter  and  other  descendants  of  Richard- 
ville  remained  in  the  possession  of  the  land 
until  the  daughter's  death  In  the  year  1847. 

l>er  last  will  she  devised  the  land  to  her 
aoo,  Ee-la-ke-wa-ke-ah,  alias  George  Aus- 
aum,  and  her  daughter,  Mon-go-se-qua,  tUiaa 
Ardisnge  Godfrey.    Both  wills  were  duly 

Enbated.  Ke-la-ke-wa-ke-ah  died  and  left 
is  portion  of  the  land  to  his  sister,  Mon-tro- 
n-troM  and  bis  son,  He-che-ke-no-qua,  aiias 
Villlam  Cass.  In  the  year  la'Se,  Mon-go- 
■e-quabandHe-cbe-ke-no-quah,  by  order  and 
judgment  of  the  Common  Pleas  Court  of 
Allen  County,  had  partition  of  the  land  be- 
tween Utemaelves.  Before  the  death  of  Rich- 
sidville,  Hoa-go*se-quah  Intermarried  with 
James  R.  Godfrey,  son  of  Francis  Godfrey, 
^  war  chief  of  the  Mlamis,  who,  with  his 
»odly,  was  also  permitted  by  the  United 
States  to  Remain  in  Indiana.  Mon-go-se- 
ouih  and  Mr  husband  resided  with  Richard- 
^lle  OD  this  land,  and  she  and  her  descend- 
ants continued  to  reside  there  until  her  death, 
wbich  occorred  in  the  year  1885.  Her  bus- 
■lud  is  still  living,  and  continues  to  reside 
en  the  land.    Ee-la-ke-wa-ke-ali  and  his 

r.  Ue-cbe-ke-no-quah  have,  since  the  death 
La  Blonde  to  the  present  time  been  in 
potseaalon  and  occupancy  of  their  por- 
tion    the  land.   There  has  been  bom  to 
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Mon-go-se-quah  and  her  hiuband  thirteen 
children,  five  of  whom  are  still  living,  and, 
with  their  families,  have  ever  resided  on 
this  land.  Tlie  families  of  GodfrCT  and  Me- 
che-ke-no-quah  are  among  the  families  men* 
tloned  in  the  Treaty  1854  between  the 
Miami  Indians  and  the  United  States,  and 
after  that  Treaty  the  United  States  annually 
took  a  census  of  the  family  and  placed  npon 
the  list  Che  ke-no  quah,  James  Godfrey, 
Mon-go-se-quah  and  all  their  children  and 
grandchildren,  as  provided  by  that  Treaty, 
and  annually  paid  to  each  of  them,  at  Port 
Wayne,  their  portion  of  the  annuities  pro- 
vided for  by  that  Treaty,  and  in  the  year 
1882  paid  to  them  their  portion  of  the  amount 
of  the  principal  sum  agreed  by  the  Treaty 
to  he  paid.  They  have  at  all  times  resided 
upon  and  owned  the  land  patented  to  Rich- 
ardville, being  his  descendants.  The  gov- 
ernment of  the  United  States  has  never  con- 
sented that  they  should  put  off  their  tribal 
relations.  By  all  the  treaties  made  before 
his  death,  the  United  States  recognized 
Richardville  as  the  principal  chief  of  the 
Miami  Nation,  and  as  a  member  of  that 
tribe.  ■  He  executed,  as  chief  of  the  Miami 
Nation,  the  Treaty  of  1796,  and  every  sultsc 
quent  treaty  with  that  nation,  until  the  time 
of  his  deatn.  The  tribe  and  the  whites  who 
came  among  them  treated  and  recognized 
him  as  a  Miami  Indian,  and  ttie  principal 
chief  of  the  nation.  James  M.  Oo«lfrey  Is  a 
Miami  Indian  and  has  always  been  treated  as 
such  by  the  United  States.  All  the  above 
named  and  their  descendants  have  been  treated 
with  by  the  United  States  and  known  as  Uie 
Miamis  of  Indiana,  and  have  been  so  enu- 
merated.  The  chiefs  and  head  men  of  the  na- 
tion, in  the  west,  from  time  to  time  called 
upon  them  and  consulted  with  the  descend- 
ants of  Richardville  whenever  any  question 
between  them  and  the  United  States  srose 
requiring  the  presence,  at  Washii^ton,  of 
representatives  of  the  Miami.  Nation.  Nose 
of  the  owners  of  this  land  h&velever  become 
citizens  of  the  United  States  or  stay  State 
therein.  The  Miamis  of  Indiana  wear  sut^ 
clothing  as  Is  usually  worn  by  the  white 
people  in  the  neighborhood  where '  they  re- 
side. Some  of  them  have  been  married  by 
Catholic  priests  and  some  by  Justices  of  the 
peace,  under  licenses  procured  from  state 
authority.  In  1886.  1607  and  1886.  the  nhil- 
Jieo  of  Me-che-ke  noquah  attended  puMlc 
iH:hool,  and  in  1880,  George  Godfrey,  a  son 
of  Mon-go  se-quah  voted  at  the  presidential 
election.  "Hiey  speak  both  the  Indiui  and 
English  languages.   In  her  lifetime.  Mon- 

fo-se-quah  caused  the  lands  received  from 
er  mother,  La  Blonde,  to  be  platted  into 
lots  numbered  from  one  to  nine  inclusive; 
but  the  title  and  possession  of  the  lots  has 
never  been  out  of  the  descendants  of  Richard- 
ville since  his  death.  For  the  years  1871, 
1872,  1878,  1874.  1875,  1876  and  1877,  Iota 
one  to  nine  inclusive  were  placed  upon  the 
tax  duplicate  of  Allen  Coun^  and  assessed 
for  state  and  county  purposes,  and  were  duly 
returned  delinquent.  On  the  18th  day  of 
February,  1876,  they  were  bid  In  for  delin- 
quent taxes  by  Charles  H.  Aldrich.  The 
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buid  Aot  having  oeen  redeemed,  the  auditor 
executed  to  him  a  deed.  Aldrich  coDvered 
to  the  appellee  in  this  case  and  assignea  to 
him  all  hl»  riffhts  in  the  premises.  Aldrich 
brought  suit  In  the  Allen  Superior  Court, 
after  receiving  his  deed,  to  enforce  a  tax  lien 
against  said  lands;  but  after  the  determina- 
tion  of  the  case,  Wau-pe-man-qua,  reported 
in  38  Federal  Reporter,  489,  holding  that  the 
land  was  not  subject  to  taxation,  his  suita 
were  dropped  from  the  docket  without  any 
tinal  adjudication.  This  suit  was  brought 
against  the  Board  of  Commissioners  of  Allen 
County  to  recover  the  amount  paid  for  taxes 
by  Aldrich,  nnder  the  assumption  that  the 
lands  above  named  were  not  subject  tu  taxa- 
tion. 

It  Is  contended  by  the  appellant  that  as 
these  lands  were  granted  and  patented  to 
Richaidville  in  fee  simple,  without  any  re- 
straint upon  alienation,  for  hts  own  use,  and 
not  to  any  nation  or  tribe  of  Indians,  or  for 
their  benefit,  that  they  are  subject  to  taxation 
as  any  other  lands  in  the  State. 

On  the  other  hand,  it  is  contended  bv  the 
appellee  that  the  Indian  title  to  these  lands 
was  never  extinguished,  and  as  the  owners 
of  the  same  have  kept  up  their  tribal  rela- 
tions with  the  Miami  Nation  and  have  never 
become  citizens  of  the  United  States,  the 
lands  are  within  the  purview  of  article  3, 
Ordinance  1787 ;  and  are  not,  therefore,  sub- 
ject to  taxation  by  the  State. 

So  far  as  we  are  Informed  by  the  record, 
no  effort  was  ever  made  to  tax  these  lands 

t trior  to  the  year  1871.  Long  acquiescence 
n  Uie  imposition  of  taxes,  unexplained, 
raises  a  presumption  of  a  surrender  of  the 
privilege  of  exemption.  Oicm  v.  Wright, 
117  U.  S.  648,  89  L.  ed.  1021. 

As  it  does  not  appear  in  the  special  verdict 
that  these  lands,  prior  to  that  date,  had  been 
.uMOfsed  lor  taxation,  we  think  it  should  be 
MBSumed.  for  the  purposes  of  thia  case,  that 
thej  lud  not  paid  taxes  for  the  support  of 
the  state  and  county  government  up  to  that 
time.  If  for  any  reason  they  had  been  le- 
gally exempt  from  taxation  between  the  year 
1618  and  the  year  1871,  the  burden  of  show- 
ing that  something  had  occurred  between 
those  dates  which  rendered  them  liable  to 
taxation  re§ted  upon  the  appellant.  Such 
reason  is  not  found  in  any  change  in  our 
Btatute  upon  the  subject,  for  the  statutes  de- 
claring what  lands  in  the  State  shall  be  sub- 
ject to  taxation  have  remained  substantially 
the  same  fiom  1848  to  1881. 

It  is  earnestly  contended  by  the  afuwlluit 
that  the  Ordianoce  of  1787  Is  not  in  force  In 
the  StatA  of  Indiana :  but  ithas  been  judicial- 
ly determined  that  the  third  article  of  tltat 
ordinance  Is  in  force  in  this  State.  Me- 
thing-go-mma  v.  StaU,  36  Ind.  310;  M/au- 
pe-man-qua  v.  Aldrich,  28  Fed.  Rep.  489. 

Tlie  third  article  of  that  ordinance  con- 
tains this  clause:  "The  utmost  good  faith 
shall  alwavs  be  observed  towards  the  Indians. 
Their  lands  and  property  shall  never  be 
taken  from  them  without  their  consent;  and 
in  their  property  tights  and  liberty  thcv  shall 
never  be  invaded  or  disturbed,  unless  in  just 
and  lawfal.wafs  authorieed  by  Congress; 
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hut  laws  founded  In  justice,  and  hnnanit^ 

shall  from  time  to  time  be  made  for  prevent- 
ing wrongs  being  done  them,  and  for  preserv- 
ing peace  and  friendship  with  them." 

In  the  month  of  April,  1816,  Congress 
passed  an  Act  which  provided  that  the  peoplo 
of  the  Indian  Terrluny  might  form  a  con- 
stitution and  be  admitted  into  the  Union : 

Erovided  that  the  same  when  formed  should 
e  republican,  and  not  repugnact  to  tho 
articles  of  the  Ordinance  of  July  13,  1787, 
which  are  declared  to  be  inevocable  between 
the  original  States  and  the  people  and  the 
States  of  the  territory  northwest  of  the  River 
Ohio,  etc.  On  the  10th  dav  of  June,  1816, 
the  Territorial  Legislature  of  Indiana  enacted 
the  following :  '^That  we  do  for  ourselves 
and  our  posterity  agree,  determine,  declare 
and  ordain  that  we  will  and  do  hereby  accept 
the  proposition  of  the  Congress  of  the  United 
States  as  made  and  contained  In  their  Act  of 
April  nineteen,  eighteen  hundred  sixteen,, 
etc. " 

It  will  thus  be  seen,  as  adjudged  in  the 
Cases  above  cited,  that  Indiana  made  a  solemn 
compact  with  the  United  States  by  the  terms 
of  which  certain  portions  of  the  Ordinance 
of  1787,  among  which  Is  the  cUtise  above 
set  out,  was  kept  in  force.   This  clause  is  a 

firo vision  in  favor  of  the  Indian  tribes  resid- 
Dg  on  Indian  territory,  and  as  such  is  to  be 
liberally  construed  In  their  favor.  Choctaw 
JS'ation  V.  Unit^  States,  119  U.  S.  27.  30  L. 
ed.  314:  United  States  v.  Kagama,  118  U.  8. 
388,  30  L.  ed.  231 ;  The  Kanaat  Tndiant,  72 
U.  8.  5  Wall.  737,  18  L.  ed.  667. 

It  takes  no  argument  to  prove  that  If  the 
State  of  Indiana  can  tax  these  lands,  and  scl  I 
them  for  the  nonpayment  of  such  taxes,  it 
may  deprive  the  owners  of  such  lands  of 
their  title  and  use  without  their  consent. 
This  the  clause  of  the  Ordinance  of  1787, 
above  set  out,  Drohiblted. 

It  is  claimed,  however,  by  t^e  appellee 
that  this  case  does  not  come  within  the  rule 
laid  down  in  the  case  of  Me-shing-go-mesia 
V.  State,  aupra,  for  the  reason  that  it  was 
patented  to  Hichardville  In  fee  simple,  with- 
out any  restraint  upon  alienation  and  for  his 
own  use.  and  not  for  the  benefit  of  a  tribe 
of  Indians.  The  cases  relied  upon  by  the 
appellee  as  sustaining  this  position,  viz.  : 
Taylor  v.  Yandergrift,  12«  Ind.  SS.'i ;  rj»crp 
V.  Wearer,  4  McLean,  82 ;  Pennock  v.  Frank- 
lin County  Comrt.  108  U.  S.  44.  26  L.  ed. 
307:  Laiigford  v.  Mmteith,  102  U.  8.  147.  S« 
L.  ed.  54 ;  Pka'O-wah-aih-kum  v.  Sorin.  8 
Fed.  Rep.  740 ;  Silgen  v.  i^inneji.  31  Wis. 
62 ;  MeMahon  v.  Welsh.  11  Kan.  280 ;  Mutmi 
County  Comrs.  v.  Bradcenrtdge,  13  Kan.  114; 
fy>uth  Weatfrn  R.  Co.  v.  Wright,  116  U.  S. 
231,  29  L.  ed.  626,— are  not,  in  our  opinion, 
in  point  in  this  case.  Those  baring  upon 
the  question  under  immediate  OTisideration 
turn  upon  the  construction  of  particular 
treaties  and  statutes ;  but  none  of  them  bear 
upon  the  construction  to  be  placed  upon  the 
Ordinance  of  1787.  There  Is  nothing  In  the 
language  used  in  the  clause  here  involved 
limiting  it  In  the  manner  contended  for  hw 
the  appellee.  The  language  is  broad  enouga 
to  cover  the  claim  of  Individual  Indians, 


Digitized  by 


2»J.. 


umtj  or  oUwrwfie  from  tlie  Uoitod  SCstei. 

We  are  unable  to  dlscoTer  any  substantial 
mson  for  deprtTlng  an  Indian  of  bis  land 
wttliont  his  consent,  wbere  be  owns  a  fee- 
simple  title,  wben  be  would  be  permitted  to 
hold  it  if  bis  title  were  len  than  a  Ue.  Tbe 
question  as  to  wbetber  these  lands  are  subject 
to  taxation  by  ^e  State  does  not,  we  tblnk, 
depend  so  mucb  upon  the  question  as  to 
whether  llie  owneis  bold  tbe  fee  or  a  less  as- 
lAte,  as  it  dues  upon  the  question  of  their 
tribal  relations.  Ttutt  the  owners  of  tbis  land 
ooDstitnted  a  part  of  the  Miami  Nation  and 
liave  kept  op  tbeir  tribal  telations  is  abun- 
dantly abown  by  tbe  special  verdict  before 
m.  Tliey  are  not  citisens  of  the  United 
States ;  and,  indeed,  could  not  rid  themselves 
of  their  allegiance  to  tlteir  nation  and  l>e- 
come  citixens  without  tbe  consent  of  the 
United  States.  Mk  t.  WitkinM.  113  U.  8.  04, 
28  L.  ed.  MS. 

At  the  time  the  lands  were  granted  to 
KichudTille.  he  was  the  principal  chief  of 
the  Miami  Nation,  It  has  lieen  held  by  this 
court  tl-\i  ttie  lands  granted  to  He-shiog-go- 
me-sis.  bk  inferior  chief,  were  not  subject  to 
taxation  b;  the  State.  It  is  not  reasonable 
to  presume  that  it  was  the  intention  of  Ricb- 
aidTille  and  of  the  government  to  place  bis 
laoda  where  they  could  be  taken  without  his 
eoDBCDt,  while  all  the  other  lands  reasrved  to 
the  Hiamis  were  placed  beyond  tbe  reach  of 
the  State.  In  our  opinion,  tbe  lands  de- 
scribed in  the  complaint  in  this  case  were 
not  subject  to  taxation  for  state  and  fxninty 
purposes  duriogthe  period  for  which  they 
were  sasessed.  What  the  otatus  of  tbi«  land 
Is  BOW  we  are  not  called  upon  to  deolde. 
We  are  not  unmindful  of  the  fact  that  the 
conclusion  here  reached  is  in  seeming  conflict 
with  tbe  case  oi  StaU  v.  Miami  QnaUy 
GMm.,  68  lod.  407.  That  was  an  action  by 
the  State  tm  tbe  relation  of  Godfrey,  to  oom- 
ijel  tbe  Board  of  CmniPiniODerB  of  Miami 
Coantr,  by  writ  of  mondamua,  to  refund 
<ataiB  tales  allMed  to  bare  been  illegally 
Mened  and  oollected.  It  was  held  that 
■nsndamos  was  not  tbe  proper  remedy.  It 
vss  also  held  that  tlie  comjdaint  was  bod  fM* 
tbe  further  reason  that  it  did  not  allege  that 
the  land  upcm  wbleh  tbe  tax  had  bees  os- 
MMd  was  reserved  to  tbe  Indiana  as  a  basd. 
ud  sot  to  tbem  individually;  but  the  qoes- 
tiflo  of  the  effect  of  the  Ordinance  of  1767  upon 
lands  assessed  was  not  decided ;  and,  so 
ftr  as  we  know,  was  not  considered.  How- 
«*er,  tbe  question  as  to  whether  these  lands 
•n  exempt  from  tooation  tmder  the  treaties 
•ad  taws  of  tbe  United  States  is  a  federal 
qMsUoo.  and  it  was  exprassly  bald  in  tbe 
esse  of  tCstf-ps-Man-fwi  t.  AldriA,  nifira, 
U>st  tbey  on  not  subject  to  taxation,  mid 
*^  tbe  particular  tax  involved  In  this  suit 
«u  T(Hd.  The  reaooaiog  in  that  case  seems 
to  us  to  be  sound,  and  we  know  of  do  reason 
vhj  we  aboold  hold  lbs  opinion  rendered  by 
UK  fedm)  court  erroneouo. 

■eBrld*.  J.,  took  BO  part  In  the  denlaiini 
ofthis 
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Tbonaa  HTLAND>  Andllot  of  Ctay  Conntr. 
oi.,  AppU., 

9. 

CBmVLKL  IRON  ft  8TBEL  CO. 

(.,..Ind.....) 

Taxtttton  of  the  ejceeaa  In  Talae  of  tb« 
capital  stock  of  a  etnporatlmi  over 
tbat  of  Ita  tangible  property  subjected 
to  tozotloti  is  not  problbited  by  a  statutory  pro- 
visloa  that  irtien  tbe  tanfflble  property  of  a  cor- 
poration is.  Its  shares  of  tmpltal  stock  shaU  not  be 
Usted  and  onsooood  for  taxaUoo. 

(September  U,  IflSl.) 

APPEAL  by  defradants  from  a  judgment  of 
tbe  Otrcuit  Court  fiv  CUy  County  in  favor 
of  plaintiff  hi  an  action  brought  to  enjoin  de- 
fendants from  collectiogatax  assessed  on  plain- 
Lifl's  capital  stock  by  tbe  County  Board  of 
EqiializatioD.  Beverted. 
The  case  sufficiently  appears  in  tbe  opinion. 
Mettn.  WlUlaas  B.  Sehwario,  James 
A.  MeVntt  and  mrsua  Teter.  for  appel- 
lants: 

The  right  to  assess  the  franchises  or  capital 
stock  of  indlvlduuls  or  corporations  is  a  con- 
ceded or  adjudged  principle,  and  has  ceased  to 
be  a  subject  of  discussion  or  argument. 

Oooley,  Taxn.  pp.  83, 879. 8^;  Peoptev.  At- 
ien.  1  cSnt.  Rep.  m.  100  N.  T.  597. 

It  is  nowhere  averred  that  appellee  has  ten- 
dered tbe  taxes  properly  chargeable  to  ft,  and 
there  is  nothing  in  tbe  complunt  showing  any 
intention  to  ever  pay  any  taxes,  snd  tbe  appdt- 
lee  can  therefore  have  no  standiDg  in  equity. 

Logantport  v.  MeOonruU,  131  Ind.  418. 

There  are  two  entirely  separate  and  distiod 
quantities  in  rela'ion  to'every  private  businesa 
corporation,  that  may  become  Uie  object  of  as- 
sessment tot  tbe  porpoaes  of  taxation,  to  wit. 
the  corporate  properly  in  its  proprietary  sens» 
to  the  corporation  as  owner,  and  the  capital 
stock,  represeotinir  the  aggregate  of  tlie  shares 
held  by  the  individual  owners.  These  two 
separate  quantities  may  be  resarded  as  disiittct 
legal  units  not  In  any  manner  alike,  but  in  cod- 
templatlnn  of  law  and  in  fact  possessed  of  in- 
dependent attributes  and  values. 

And  since  the  board  assessed  the  vshie  of 
said  capital  stock  of  corporation  and  therefrom 
deducted  the  assessed  value  of  aH  the  tanpribte 
property,  there  is  in  this  case  no  double  taxa- 
tion in  any  sense. 

Wright  V.  BtUtz,  37  Ind.  Ml;  Cooley,  Taxn-.. 
§g  328.  voU,  236,  218,  280, 383.  and  cases  cited 
on  pp.  330.  337;  9  Am.  Law  Rep.  78;  laSaSU 


NOTK.— HoraMon;  Oittrtt  of  MpOal  tUxk. 

Stook  meane  not  only  stock  subscriptions  tmt 
tlie  actual  tanffibte  pn^iepty  OC  Uie  eorporatloa. 
BOctalgan  Cent.  ft.  Cb.  v.  Vostmr.  17  Ind.  M:  Hoyd 
Coanty  v.  New  Albany  ft  B.  B.  Oo.Il  Isd.  STOe  Stat* 
V.  HamlUoo.  fi  Ind.  aO;  State  v.  Biantn.  SS  N.  J.  U. 
4S4;  UoKeen  v.  Nortbomptoo  Ooun^.  4»  Fa.  SUt 
Wbiteedl  v.  Nortbampton  OoHnty,  10  Pa.  US. 

Shans  of  stock  In  inoorporated  compaoles^ 
vhetlier  tbe  property  of  such  companies  be  um^- 
Ko  or  intangible,  are  personal  pr(^rty.  Seward 
V.  Rbhis  Buo,  TV  lod.  SU.  See  1  Deety.  Taxn.  aa- 

m. 

nucatioD  of  corporate  sinek:  Beanoteto  Peopls 
T.  Ooleman  (N.  T.>  U     R.  A.m 
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(fri*.  J?,  (ft  D.  R.  Of.  T.  Donogkae,  127  111.  37; 
8t.  Louit  Bridge  AT.R.O0.  v.  PeopU,  Id.  627; 
Fmpte  V.  GoUman,  52  Hun,  08, 115  N.  Y.  178; 

t.  Sinrget,  46  Oblo  St.  158;  iVt>pj«  t.  Ate 
Carthy.  8  Cent.  Rep.  833,  102  N.  T.  630;  Peo- 
ple T.  AtUn,  1  Cent  Rep.  770.  100  N.  Y.  597; 
Sumphreys  v.  Nelaon,  115  111.  45;  R)r(fr  v. 
Sod^ard,  R  1.  <fi  5(.  L.  R.  Co.  76  III.  561;  CTi- 
eago,  B.  <£  Q.  R.  Co.  v.  ^(fer«,  88  111.  820;  Chi- 
cago, P.  <fc  8.  W.  R.  Co.  V.  Raymond,  97  III. 
212;  HamiUon  Sffg.  Co.  t.  Jfo«MieAu«e»s.  73 
U.  S.  6  Wall.  632,  18  L.  ed.  904. 

Mesan.  Georfl^  A.  Knight  and  A.  W. 
Kniybt.  for  appellee: 

The  complaiDt  aveni  that  the  entire  capital 
stock  of  appellee  was  invested  in  tangiUe  prop- 
erty, all  of  which  was  listed  and  Bssesaea  for 
tazatioo;  that  its  capital  stock  represented  its 
tangible  property  and  was  of  the  value  of  it 
and  DO  more,  that  it  bad  no  surplus  or  accumu- 
latioQB.  This  bciag  true,  to  tax  all  the  t&ns^- 
hie  property,  under  us  own  proper  designation, 
and  then  to  tax  the  capital  stock  invested  in 
that  property,  is  to  tax  the  same  property, 
owoed  and  held  l^  the  same  person,  twice  for 
the  support  of  government.  This  canDot  be 
done  under  our  CoDstituiion  and  laws. 

Const,  art.  10,  ^  Ir  Lqftin  v.  CitizeTia  Nat. 
Bank.  85  Ind.  345,  346;  Richmond  v.  Beott,  48 
Ind.  568;  Lafayette,  M.  <fe  B.  R.  Co.  v.  Geiger, 
84  Ind.  185;  Bright  v.  McCuUough,  27  Ind.  223; 
Bev.  Btat.  1881,  §g  6305,  6G03. 

A  statute  which  exempts  the  shares  of  stock 
from  taxation  exempts  the  capital  stock  from 
taxation  also. 

Ar^t.  Jfo^n.l7Ind.480;  Cootej.  Tfucn. 
213. 

There  are  four  recognized  methods  of  taxa- 
tion of  corporate  interests:  (1)  tax  on  fran- 
chise; (2)  on  capital. stock;  (S)  on  realand  per- 
sonal property;  (4)  oD  shares  of  stocks  in  hands 
of  stockholders. 

Cook,  Stock  &  Stockholders,  g  561. 

The  action  of  the  board  of  equalization  in 
,this  case  cannot  be  justified  or  upheld  upon 
the  ground  that  its  assessment  of  appellee's 
stock  Is  a  tax  on  the  franchise,  for  the  reason 
that  under  our  tax  laws  the  board  of  equaliza- 
tion has  nothing  whatever  to  do  with  assess- 
iufi  it. 

liev.  Stat.  1881,  SS  6808.  6336.  See  also 
Taylor^  Priv.  Corp.  3d  ed.  g  477a;  3  Water- 
man, Corp.  §  251. 

A  tax  assessed  on  the  capital  stock  of  a  cor- 
poration is  a  tax  on  the  proper^  of  which  such 
capital  is  composed. 

Whitney  v.  Madison,  23  Ind.  885,  886;  Com. 
V.  Standard  Oil  Co.  101  Pa.  119.  See  also 
Foz't  App.  8  Cent.  Rep.  561.  112  Pa.  837; 
SeoUand  Go.  v.  MisKuri,  1.  A  N.  B.  Go.  65  Mo. 
12S(  PeopU  V.  Badlam.  57  fal.  594 

Our  statute  expressly  forbids  assessing  the 
shares  of  stock  where  the  capital  stock  or  the 
ungible  property  of  the  corporation  is  assessed. 
Our  law-makers  recognized  this  as  double  tax- 
ation and  hence  expressly  forbade  it. 

State  V.  Cumberland  S  P.  R.  Co.  40  Md.  22; 
2  Waterman,  Corp.  pp.  880, 831.  See  saso  StaU 
T.  Bamilton,  5  Ind.  810;  Floyd  County  v.  AVui 
Albany  <e  8.  R.  Go.  11  lod.  570;  Michigan 
Geflt.  R,.Go.  T.  Porter,  17  Ind.  880;  Coolw, 
Taxu.  p.  889,  note  9. 
18  L.  R  A. 


To  tax  a  bask  on  Its  proiwrty  and  also  the 
stockholden  on  tbelr  diaiw,  ta  daplieate  tasa- 

tion. 

Oordon  v.  BaUimare,  S  GUI,  281;  Baltimore 
y.  Baltimore  A  O.  B.  Co.  6  OiU,  38a 

The  capital  of  a  corporation  is  represent- 
ed by  the  property  in  which  it  has  been  in- 
vested. 

Cooley,  Taxn.  fwfa  1,  p.  226. 

Although  the  State  may  elect  to  tax  either 
the  capital  stock  or  the  real  and  personal  prop- 
erty of  a  corporation,  yet  it  canoot  tax  both. 

2  Waterman,  Corp.  pp.  88U,  331,  835,  note  f 
to  p.  386;  StaU  v.  Hannibal  4s  8t  J.  R.  Oo.Vl 
Mo.  265;  PeopU  T.  AuOdm.  A7  OaL  S94. 

The  capital  stock  takes  its  vahie  from  what 
remains  of  the  property  after  the  payment  of 
its  debts. 

2  Waterman,  Corp.  p.  830. 

An  offer  to  pay  taxes  is  not  necessary  where 
the  validity  of  every  portiou  of  them  is  de- 
nied. 

WdU  County  Oomra.  v.  Gruver,  115  lod.  224; 

Logansport  v.  MeConnell,  121  Ind.  419;  Cooley, 
Taxn.  pp.  763,  764,  note  1;  Albany  City  A«/. 
Bank  T.  Maher,  9  Fed.  XCep.  884;  Clement  v. 
Btertat,  29  Mich.  19. 

EUioit*  J.,  delivered  the  opinlwi  of  the 

court: 

The  facts  in  this  case  are  similar  to  those 
presented  by  the  record  in  Uyland  v.  BrmU 
B.  Coal  Go.  (Ind. ) ,  26  K.  E.  Rep.  672 ;  but 
there  is  one  material  fact  presented  by  iiie 
record  now  before  as,  which  was  not  pre- 
sented by  the  record  in  the  case  cited.  Many 
of  the  questions  presented  hrae  were  docided 
in  the  ease  to  which  we  have  referred,  and 
it  is  nnneceaaaiy  to  a^in  dlscaas  Vaxm  ques- 
tions in  detail ;  but  it  is  perhaps  proper  to 
speak  very  briefly  of  one  of  them.  It  was 
not  decided  in  the  case  d  Hytajid  v.  Brazil 
B.  Obai  Co.  that  a  tax-payer  might  enjoin 
the  collection  of  taxes  where  bis  property 
was  subject  to  taxation,  although  part  of  the 
taxes  are  illegal,  without  tendering  the  part 
for  which  his  property  is  liable;  on  the 
contrary,  it  was  expressly  declared  that  where 
the  property  is  subject  to  taxaticMi,  the  col- 
lection of  the  tax  cannot  be  enjoined  without 
paying  or  teoderiag  the  amount  tor  whltSk 
the  property  is  liable,  although  part  of  the 
amount  levied  may  be  illegal.  The  cases  of 
Loganeport  v.  Cote,  124  Ind.  354,  and  Mtfrri- 
mm  V.  JatxAy,  114  Ind.  83,  13  West.  Rep. 
187,  were  there  fully  approved  and  so  they 
are  here.  What  was  decided  in  Hyland  v. 
Brazil  B.  Goal  Co.  is,  that  where  the  property 
is  not  subject  to  taxation  at  all,  and  there  is 
DO  jurisdiction  to  levy  any  part  of  the  tax 
assessed  on  the  particular  property,  no  tender 
is  necessary.  There  was  no  departure  from 
the  long  and  firmly  settled  doctrine  that 
where  ue  property  is  subject  to  taxatitm, 
but  is  irregularly  assessed,  or  assessed  beyond 
its  value,  a  tender  of  the  amount  for  which 
the  property  Is  liable  is  always  indispens- 
able. 

The  fact  which  we  have  satd  appears  in 

this  record,  but  was  not  cootalnea  in  the 
record  in  Hyland  v.  BrmxU  B.  Ooai  Oo.,  supra, 
is  this :  The  schedule  made  out  and  Tcrifled 
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hf  the  iippellM  oontalBs  these  itate- 
meBti: 

'A.ctQal  value  of  stock  $160,000 
Total  amount  of  IndebtedneM  ex- 
cept for  tiie  IndebtednesB  for  the 
cunent  expeiuea,  excluding  from 
neb  expense  the  amount  paid  for 
the  purchase  and  improvement  of 
propertj  284,761 
Anona  value  of  lands  7,485 
•         •     "  personal  property  27,880 
Total  assessed  valuation  of  all  tan- 
gible property  of  said, Company  85,815." 

It  thus  appears  from  the  appellee's  return 
of  property  for  taxation,  Uiat  the  tangible 
pnpeity  Is  of  less  value  than  the  capital 
tUxk ;  inasmuch  as  the  actual  value  of  tiie 
capital  stock  is  |1S0,000,  while  the  tangible 
property  is  of  the  value  of  $85,816.  This 
fict  clearly  and  decisively  discpiminates  the 
present  case  from  Hylana  v.  Brazil  B.  Coed 
Co.  insomuch  aa  in  that  case,  according  to 
the  confessed  allegations  of  the  complaint, 
the  entire  capital  stock  was  invested  in  and 
represcnied  by  the  tangible  property  returned 
for  taxation.  We  there  said  Uiat  "  the 
question  whether  an  assessment  may  be  levied 
npoD  capital  stock  to  the  extent  to  which  it 
exceeds  in  value  the  tangible  propmy  is 
not  presented  by  the  complaint ;  nor  la  the 
question  whether  coiporate  franohlses  may 
be  taxed  where  they  have  .a  .value  over  and 
ibove  tbe  capital  stock  presented  tar  our  de- 
cision.'' The  question  vhich  we  declared 
not  then  before  us  is  now  presented. 

It  seems  quite  oleiu'  that  no  tax>payer  can 
be  twice  taxed  upon  the  same  property,  and 
■0  tbe  authorities  declare.  State  v.  BannSnH, 
*  *.  J.  R.  Co.  87  Mo.  283  ;  Rwjfc  v.  Badlam. 
57  Cal.  594 ;  &<tUs  v.  Oumberlajid,  <fi  P.  A 
t*.  40  Md.  33 ;  Cooley.  Taxn.  225. 

Where  the  property  once  pays  Its  full  sharo 
of  taxes  to  the  State  or  county,  It  cannot  be 
objected  to  a  greater  burden  tor  the  same 
purposes,  although  it  may  be  subjected  to. 
special  taxes  in  ttie  form  of  assessment  for 
la^  improvements,  or.  to  municipal  corpo- 
nlion  taxes  in  common  with  other  property. 
Where  there  is  an  attempt  to  doubly  tax 
property,  there  ia  a  violation  of  law.  Our 
Sistale  provides  that  *'in  all  cases  where  the 
tsngibie  property  of  an  incorporated  company 
li  listed  and  assessed  under  this  Act,  the 
Aires  of  capital  stock  of  such  incorporated 
companies  sliall  not  be  listed  and  assessed." 
Rev.  Stat.  1881,      6305,  6308. 

Tbis  provision  was  intended  to  prohibit 
eoulile  taxation  and  enforces  the  principle 
*»ted  by  us.  We  caooot,  however,  hold 
that  the  provision  quoted  is  to  be  oousidered 
*part  from  othn-  provisions  of  tlie  Statute 
UKt  construed  as  prohibiting  the  taxation  of 
t»pital  stock  in  all  cases:  on  tbe  contrary, 
we  hold,  as  was  held  in  Jfyl/ind  v.  Brazil  B. 
'<x'l  Co..  mtpra.  that  it  Is  to  be  considered  in 
owBeotion  witti  other  provisions  of  the  Stat- 
ute, and  tliat,  when  so  considered,  it  does  not 
nclude  tbe  taxation  of  capital  stock  whore 
It  is  not  invested  In  and  fully  represented  by 
iMgible  property  subjected  to  taxation.  If 
the  capital  stock  exceeds  in  value  the  tangible 
property  subject  to  taxatltm  and  anesaed  for 


taxation,  than,  to  the  extoit  of  its  value  in 
excess  of  the  value  of  tbe  tangible  property,- 
it  may  be  listed  and  asseasea ;  for  it  is  ap> 
parent  that  in  such  a  case  there  is  not  double 
taxation.  It  cannot  be  assumed  that  the 
tangible  property  necessarily  represents  the 
value  of  the  capital  stock,  for  the  busing 
of  a  corporaticm  owning  comparatively  little 
tangible  property  may  be  so  profitable  aa  to 
impress  upon  its  stock  a  value  much  beyond 
its  tangible  property ;  or  it  may  be  the  owner 
of  a  franchise  which  gives  the  stock  a  value 
much  greater  than  that  of  the  tangible  prop- 
erty of  which  it  is  the  owner.  A  corporation 
which,  in  its  sworn  return,  values  Ita  capital 
stocl^  at  almost  five  times  as  much  as  ita 
tangible  property,  cannot  successfully  assert 
that  the  taxation  of  ite  tangible  property 
entirely  absolves  its  capital  stock  from  lia- 
bility. It  1b,  at  all  events,  entirely  clear 
that  where  it  affirmatively  appears,  as  it  doea 
firom  tbe  evidence  in  tbis  case,  that  tbe  tan- 
gible property  is  not  equal  to  the  value  of 
the  stock,  tbe  stock  is  taxable  to  the  extent 
that  it  exceeds  in  raluethe  tangible  property. 
The  only  evidence  as  to  the  value  of  the 
capital  stock,  as  well  as  the  only  evidence 
of"  the  value  of  the  tangible  property,  was 
that  contained  in  tbe  tax  list  or  schedule; 
tmd  that  certainly  doea  not  prove,  or  tend  to 
prove  that  there  was  double  taxation,  since 
the  actual  ralueof  the  capital  stock  is  shown 
to  exceed  that  of  tbe  tangible  property  more 
than  $100,000. 

The  record  affirmatively  shows  thai  tlicro 
was  authority  in  tbe  hoard  of  etiualization 
to  act  upon  the  list  returned  by  ♦lie  appellee, 
tor  tfacr^  was  such  a  list  placed  before  it, 
and  the  statute  vests  it  with  jurisdiction  over 
the  subject.  Bev.  Btat.  1881,  6805-6308. 
6357,  6858,  6869 ;  Syland  v.  Bratit  B.  Coal 
Co.  supra. 

The  list  showed  that  the  capital  stock  was 
subject  to  taxiition  to  the  extent  that  it  ex- 
ceeded'fn  value  the  tangible  property;  'so 
that  there  was  not,  as  In  Hylaml  v.  7^ 
Brazil,  B.  Coal  Co.  an  attempt  to  sub'ject 
proper^  to  taxation  whiclkwas  not  taxable.' 
Here  Uiere  was  jurisdiction,  for  bore  there 
was  a  list  placed  before  the  board  of  equal- 
ization as  tbe  law  requires:  that  list  disclosed 
property  subject  to  taxation,  and  on  that 
property,  the  capital  stock,  tlie  Statute  ex- 
pressly malKS  it  the  duty  of  the  board  to 
place  a  value.  It  may  well  be  doubted 
whether  the  courts  can  Interfere  at  all  in  such 
a  case  as  this ;  for  the  rule  supported  by  the 
weight  of  authority  is,  that  where  there  is 
jurisdiction  and  no  principle  of  law  is  vio- 
lated, the  valuatiou  of  the  board  of  equal- 
ization is  conclusive.  Cooley,  Taxn.  747, 
748;  Small  v.  Zawreneeburgh  (Ind.)  (May 
1,  1891).  Ptdaiki  County  Comn.  v.  Senn, 
117  Ind.  413.  Three  is  here  no  evidence 
that  the  valuation  of  the  board  was  er- 
roneous; and  certainly  no  reason  for  scttinz 
it  aside,  even  if  the  courts  bad  power  to  do 
so.  If*  the  board  bad  placed  a  much  greater 
value  upon  tlie  capital  stock  than  that  ti\nd 
by  the  appellee  in  the  schedule,  Iti;  itcliot) 
could  noti  under  the  rule  referred  to,  be  dis- 
turbed,  unless  it  was  made  to  appear  that 
soms  princii^  of  law  was  violated ;  but  tlm 
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board  did  not  increase  the  Taluatioo ;  an  the 
contrarr,  it  placed  the  value  of  the  canital 
sutck  at  $flO,00(K  and  from  this  deducted  the 
valoeof  the  tangible  property,  $37,880;  Uios 
leaving:  subject  to  taxation  $8S,nO  as  the 
•value  of  the  capital  stock. 
'  TiM  trial  court  eRod  in  flndiog  for  the  ap- 


pellee upon  tbe  evidence  adduced ;  for  upon 
that  evidence  the  law  is  with  the  appellants. 

Jv4jffmeiit  reveried,  tctth  inatrueiions  to  aw/trd 
a  new  trial, 

Coffey,  Ch.  J.,  did  not  take  an/  part  in 
the  decision  of  this  case. 


TENNESBEB  SITPRElfS  CDUItT. 


R.  H.  DBMIKO  et  at. 

V. 

MERCHAHTS'  OOTTON-PRBBB  &  BTOR- 
AOB  CO.  e$  ai., 
and  Other  Cases. 

(  Teon.  ) 

1.  ▲  ootton  comiirMB  oompaaiT^  wbleh 
I'^nali—  eoMoB  far  wnnii— ■liw>  ud 
storage  andet  a  oontnnt,  etdierexpceM  €X  tm- 
pUed  from  usage,  to  liuure  the  nme  to  Its  tuU 
Talue  tor  tbe  ownera*  benefit  is  liable  to  tbe  latter 
ibr  Ub  full  value  lo  oaae  It  ta  deatroyed  hy  Are 
while,  tfaroogli  tlie  oonipan;*B  DeKMvenoe,  Itre- 
malns  uninsured,  aUhonch  tbe  oompanr  is  free 
from  neillscaoe  In  oarincfor  tL 

a.  A  canter  wUdi  by  contrMt  or  1^ 
ummgB  aeleets  »  compveM  eompany  mm 
iiBtkgwt  to  receive  ootCon  that  is  to  be  shipped 
over  it*  road,  and  tteues  blUs  of  ladloff  therefor  on 
pTceentatloa  of  the  oompreasoompaDy's  receipts, 

I  la  In  poaseaalon  of  the  cotton  when  the  bill  of  lad- 
Ingt  has  been  ezeouted  so  aa  to  be  liable  for  Its  loas 
by  Are. 

8*  Tho  ordlnarT'  ezomption  clatue  In  » 
bill  of  ifM^fwy  exempting  tbe  carrier  from  lia. 
bUltr  of  tbe  shipper's  property  by  fire  wUl  not 
cover  oc^n  while  in  the  waiebouseitf  a  com- 


press company  wh'oh  has  received  It  as  tlm  agmt 
of  the  carrier. 
4>  0»rrigr»  maWinf  *  throogh  oamtrmat 
tor  the  •UpaiMU  <tt  merelMadlMta 

wbetber.  tiirough  an  lattial  line  aiReelniT  to  ship 
beyond  Itn  own  road  or  Ouvu^  a  tianspodatioa 
company  hsriop  no  line  of  its  own,  butalnply 
authorized  to  ship  over  conneotlOR  iloea,  nay  In- 
sert therein  a  fire  ezeropUoo  clause,  although  no 
offer  Is  made  to  assume  the  risk  for  ad^tlonal 
compensation,  since  tbere  ts  no  common-law  Ua- 
biltty  to  make  the  through  ^Iproent. 

6.  If  OM>  wko  dellrera  hia  oofcton  to  m 
coxnpresa  company  under  an  agi  ec- 
memt  by  the  latter  to  procnre  losurance  on  It 
does  not  rely  on  the  obliitatlon  so  Imposed,  bat 
prooores  other  Ineuranoe  thereon  In  solvent  oom- 
pantes,  be  cannot.  In  «ase  of  tbe  destruotfon  of  the 
cotton,  recover  from  the  oomprees  oompany  b»> 
cause  of  its  failure  to  procure  insuranoe^  . 

6.  Where  m  eompr— a  oomiMi^  fUla  to 
comi^  with  Ite  agreeiueot  to  proeore 
Insnranoe  on  cotton  wbtoh  it  has  received  aa 
agent  for  a  owrler,  and  tbe  ootton  la  destroyed, 
covered  only  by  InsnTflnee  proonied  by  ita  owner. 
If  the  owner's  Insurer  pay  tbe  loss  the  amount 
may  be  recovered,  for  Its  twneflt,  from  tbe  carrier 
It  he  la  unprotected  by  an  ezempttonoontracti  or 
from  the  oompreas  company  if  tbe  ootton  was  de- 


Hosm— Cnamon  eorrtor  may  Hmtt  fits  napontt- 
otMy  tni  special  agrtaMnt. 

A  common  carrier  la  bound  to  transport  for  a 
reasonable  remuneration,  and  If  be  offers  to  do  so 
and  at  the  same  time  offers  to  carry  on  condition 
that  he  shall  assume  no  liability,  and  holds  forth, 
M  an  inducement,  <  reduction  of  prioe,  or  some 
addfttonal  advHotage  which  he  does  not  give  to 
these  who  employ  bim  wltii  a  common*]aw  Ifabllt^, 
die  oondlUons  thus  offered  are  teasonable.  Peek's 
cue,  10  H.  L.  Cas.  MS. 

A  contract  ezemptlDg  tbe  carrier;  from  liability 
for  a  loss  by  fire  not  due  to  negligenoe,  and  baaed 
upon  a  sufficient  oonslderatlnn,  the  shipper  having 
the  right  to  elect  between  a  liability  with  or  with- 
out tbe  flro  olause,  is  valid.  Dillard  v.  LouuvUle 
AH.  B.  Co.  2  Lea.  288;  Louisville  ft  N.  B.  Cb.  V.  Gil- 
bert, 7  L.  B.  A.  MB.  88  Tenn.  fflO. 

The  authorltiee  are  practically  unanimous  con- 
oerning  a  loos  by  Are  under  a  bill  of  lading  con- 
taining a  fire  clause,  and  they  establish  the  Iden- 
tloal  relation  of  bailor  or  bailee.  Hutobinsoo, 
Oarr.  767.T6B;  Sobouler,  Ballm.  N  478.  S  Am. 
*  Bag.  Bnoyolop.  iMw.  MM,  and  autbiwitfea  oltad; 
MempbtoA  C.  B.  Oo.  v.  Beeves,  77  U.  &  10  Wall.  178, 
19  L.  ed. «»;  Clark  v.  Barnwell.  S3  U.  8. 12  How.  274. 
UL.ed.tt5:  Westerti  Transp.  Co.  v.  Downer.  78 
D.  8.  11  WaU.  128,  20  L.  ed.  MO;  Wbeeler,  Oarr. 
JB4.t66. 

•CUtusessimllarto  those  oonsldered  lo  tbe  princi- 
pal case,  when  based  upon  a  sufficient  oontidera- 
thm,  have,  by  the  Supreme  Court  of  the  United 
Mates,  been  held  to  be  valid,  and  to  protect  the 
oomp«ny  from  llaWUty  for  kw  by  fire,  caused  ot*- 

18  L.  R.  A. 


enrlse  than  by  the  neirUgenoe  of  the  company  or  its 
agents.  York  Mfg.  Co.  v.  lUlnois  Cent.  R,  Co.  70 
U.  8. 8  WalL  lOr,  18  L.  ed.  170;  Dillard  v.  Louisville 
&  N.  R.  Co.  S  Lea,  SB8.  In  the  ease  last  dted  th(> 
courts!^  "A  lower  rate  of  freight,  or  some- 
thing equlvaleot,  wUl  be  a  suncient  oonridnatlon 
for  the  etipulathm."  IMUard  v.  LonlsvmB  A  N.  R. 
Oa2Lea,2BS. 

It  Is  now  well  aattled  that  the  common-law  Ha- 
blltty  of  oarrieea  may  be  Umited  hj  speoial  con- 
tract, even  to  tbe  extent  of  denuding  them  of  the 
oharaoter  of  Insurers,  except  as  against  their  own 
negUgeoee.  and  the  limitation  may  be  embraced  Id 
the  biU  of  lading.  To  be  valid.  It  must  be  fairly 
obtained,  and  Just  and  reasonable.  TTnder  tbe 
English  Railway  and  Canal  Traffic  Act  of  18U,  such 
stipulations  are  called  "conditions'*  and  are  up- 
held only  when  they  are  .  .  .  Just  and  reasonable." 
The  same  criterion  ta  uniformly  applied  In  thla 
oountry.  and  no  limitations  of  tbe  oairler's  com- 
mon-law liability  will  afford  protection  uoleaa 
"Just  and  icasooable"  In  tbe  eyes  of  tbe  htw.  New 
York  OenL  B.  Co.  v.  Lockwood,  M  U.  8.  17  WaU. 
85r.  a  L.  ed.  «7:  Hart  V.  Fmnvlvanla  U.  Oo.  lU  U. 
8.338,»L.ed.  720;  Mara  T.  Weatem  U.  IMev.  0& 
86  Tenn.  612. 

Tbe  burden  of  proving  the  reasooableneea  of  a 
condition  lies  upon  tne  company.  Tbenoatoograt 
evidence  In  Cavor  of  reaaonat^eneas  Is  to  show  that 
the  condition  was  not  forced  upon  the  customer, 
but  that  he  had  a  fair  alternative  of  getttaig  rid  of 
the  condition,  and  yet  agreed  to  It.  Redman,  Chrr. 
9d  ed.  p.  OS,  citing  Lewis  v.  Oreat,Westero  R.  Oo.  4T 
L.  3.  K.&  Q.  B.1SL 
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itrored  throusrli  Its  Dogli^iice;  'butno  reeoveri-' 
an  be  bad  beoause  ot  the  comproB  oompanr's 
fiUnreto  procure  insurance. 

7.  AajadraBcementofuoMyby aniift- 
gnrer  to  the  m—ured  for  tlie  Ion  of  property 
In  powcasfcin  of  a  bailee  wbo  bad  failed  to  comply 
mUb  hto  agreement  to  procure  Insuranoo  on  It, 
vblch  recoffnlBea  the  buurer's  UabiUty  for  the 
Ion.  consUtutfli  a  payneot  so  aa  to  prevent  a  re- 
covery tor  the  tiailee^B  tallura  to  procure  insur- 
ance.  whether  tbe  advanoement  was  a  loan  to  be 
refMld  upon  reoovery  from  the  bailee,  or  was 
borrowed  from,  a  tl(M  person  on  the  iiaurer'a 
credli,  or  waa  provided  for  intbe  Insuiaaoe  oon- 

tlKt. 

8,  Thm  taWngof  ■aobUgatloo'liiy  n  In- 
■ow.  Id  oomidyUiff  wttb  Ita  oontraotto.  In  oa«e 
of  lun.  advaooe  money  to  tbe  assured  pending  tbe 
eoOectloa  of  tbe  claim  from  the  one  primarily  li- 
able, fora  return  of  the  money,  not  If  tbe  Insurer 
VM  not  liable,  but  in  oaae  some  other  person 
ikouM  prove  to  be  so,  wlU  be  Md  to  be  a  eonoes- 
rioa  of  HaUUty  oo  tte  part  of  ihe  tneuier. 

The  d»tea  of  the  poUdes,  ajid  not  the 
timea  of  attachment  of  the  risks,  must 
rorem  in  detcnnlninff  the  priority  of  tnsuntaoe 
imdera  cfainae  loan  open poUoy proTHtny that 
tHoraDce  "prior  in  date  to  this  potloy*'abaU  be 
M  appUed  In  payment  of  « loa. 
10.  Where  abaUee^  agent, oader eon- 
tract  to  procure  inanrance  on  the  pjop- 
ertjTi  Inmirea  mily  part  of  It  for  tbe  benefit 
of  ttaetf.  its  principal  and  the  owneia,  and  part  of 
the  owners  insure  their  interests  in  a  separate 
MBsaay  for  tiielr  own  benefit.  In  oase  of  loss,  the 
IrMtaHttranoe  will  be  applied  to  the  rtska  oovered 
by  it  alone,  to  wit:  thoae  of  tbe  bailee  and  owner* 
noinsured  by  the  other  company  and  thus  inol- 
4eatallr  to  the  benieflC  of  the  agent,  before  oon- 
tributloa  wilt  be  enforced  In  faror  of  the  aeeond 
tmurer  towards  paying  the  loMot  tbe  ovneii  In- 
■aredbj  It. 

1I>  Where,  la  attemptliiif  to  remove  a 
ear  loaded  with  merchandise,  ftom  the 
pnnimlty  of  a  bamtnf  bnllding,  a  draw, 
tar  breaks,  in  consequeooe  of  which  the  fire 
reaches  and  destroys  tbe  merobandlse,  the  carrier 
h  Uahle  for  Its  loss,  nocwlthstaodlng  a  clause  In 
tbe  bill  of  lading  eromptlng  it  from  Uabllitr  for 
■da  by  fire,  noleei  it  can  show  that  tbe  breakage 
vaa  caused  by  a  latent  defect  or  other  cause  suffl- 
eteotto  ezoiue  It. 

■t.  So  figkta^  a  shipper  growliigoat 
Bf  a  eoatraet  between  the  carrier  aad 
Its  ayent  that  tbe  latter  sball  procure  Insurance 
on  tbe  shipper's  property  while  In  Ita  posseMlon 
■asuA  agent,  can  be  adjusted. as  between  the 
upper  and  agent,  in  case  of  tbe  Ion  (rt  tbe  prop- 
otr  by  fire,  nntem  tbe  carrier  haa  been  aned  and 
Hi  Uibillty  for  tbe  losi  eataUMied. 

{June  6, 1891.) 

jpROSS  APPEALS  from  a  decree  of  the 
WJhancery  Court  forShell^  County  in  a  suit 
wwriit  to  recover  tbe  value  of  certaia  cotton 
TOtti  was  destroved  by  flre  while  to  the  pos- 
*wiH)  of  tbe  defeodiuit  storage  company  as 
^nt  (or  certain  transportation  comnanles 
MudiJIat  and  affirmed. 

Tlie  facts  are  sufficiently  stated  In  the  opin- 
■n. 

ifMirt.  JuUne  A.  Taylor  and  W.  H. 
^ToU.  for  compbtlnut^  R  H.  BemW  & 


Co.,  The  Jactaon  Co.,  Trtinoot  A  Soffolk 
Mills,  Dwigbt  Mfg.  Co.,  E.  fl.  CoatM  &  Co., 
WLiteeeld  Mills,  Union  Mfg.  Co.,  Ho(^r  A) 
BuffingtoD  Sbove  Mills,  Provtd«aoe  Washing- 
too  Ids.  Co..  and  Lancaster  Mills: 

The  llmitatkHi  t>f  the  cu¥i6r's  HaUUty  by 
oofitrAct  Is  necessarily  oonflned  to  the  sernccs 
<!oatracted  tor,  and  the  carrieia  who  were  par- 
ties  to  it. 

Bttieoek  v.  Lake  Slum  A  M.  S.  B.  Co.  49  N. 
Y.  496,  497. 

The  bill  of  lAdlng  of  defendanU  does  not 
rive  the  privilege  of  oompressiog,  or  embrace 
ue  peril  of  a  nre  except  transportation  fire 
perils. 

See  Bobinson  v.  Menhant*  DemaUh  TVansp. 
Cb.  46  Iowa.  470. 

Exemptions  must  be  dearly  and  unamblga- 
ously  expressed. 

Hutchinson,  Carr.  §6  275,  376. 

It  cannot  be  ruled  Uiat  a  peril  entireb'  dis- 
tinct from  the  transportatloe  pcrtle  is  to  be  in- 
terpolated Into  contracts  for  tranmortaifon  un^ 
less  they  are  to  be  read  in  tbe  light  of  a  local 
usage  known  and  assented  to.  Tbe  contract 
should  be  coDStrned  very  sbictly,  and  where  It 
in  terms  embraces  only  a  portion  of  the  risks 
of  tranaportatioD.  responsibUity  In  other  re- 
spects should  be  held  as  at  common  law. 

3  Redfteld.  Carr.  p.  88:  Mmhantt  Sank  v. 
Union  a.  A  Tranm.  Oo.  60  N.Y.  878;  Western 
Union  R  Co.  v.  Waffner,  60  111.  187;  I/iverpool 
dt  O.  W.  8. 8.  Go.  V.  Phenix  Int.  Co.  129  U.  S. 
441,  33  L.  ed.  793. 

In  New  York  acairier  max  stipahite  against 
s  liability  for  a  loss  by  negltgeDce.  A  consid- 
eratloDoT  the  adjudged  cases  in  that  State  will 
lead  to  the  conclusion  that  a  loss  by  fire  in  a 
press  is  not  within  tbe  conditions  of  the  con- 
tracts expressed  fai  tbe  general  bill  of  lading. 

Bolaapple  v.  Boms,  W.  «  0.  B.  Co.  86  N.  Y. 
^BiMagnin     Dinamore,  56  N.  Y.  168. 

when  tbe  particular  dangers  or  risks  against 
which  the  carrier  has  spedally  guarded  him- 
self are  preceded  by  general  or  more  compre- 
hensive words  of  exemption,  the  former  are  to 
be  construed  to  embrace  only  occurrences  <;u*- 
dem  generi*  with  those  suraequently  enume- 
rated, unless  there  be  clear  intent  to  the  cod- 
tranr. 

Hutcbloaon,  Carr.  g  376;  8t.  Louit  ds  8.  B. 
R  Oo.  V.  amvek,  49  lud.  803;  Barter  y.  Wheel- 
er. i»  Hi,  9. 

If  there  was  an  established  custom  by  which 
It  was  generally  understood  by  carriers  and 
shippers  that  when  there  was  a  general  excep- 
tion against  a  loss  by  fire  in  a  bill  of  lading  it 
included  aa  well  the  peril  of  a  fire  at  or  in  a 
press,  as  It  did  those  attending  transportation. 
It  would  not  be  binding  on  those  appellants  to 
whom  it  was  not  known. 

lawson,  Carr.  §  13S;  Qrisaomv.  Commercial 
Sat.  Bank,  3  L.  R.  A.  373.  87  Tenn.  353. 

Tbe  rule  "  tbe  expression  of  the  one  i»  (be 
exdusionof  the  other,"  limits  the  "fire  clause" 
of  the  Blue  Line  Mil  of  lading  to  Area  "  In 
transit,"  i  e. ,  those  trblch  occur  while  cotton  Is 
being  transported  and  to  flres  at  stations,  i.  e., 
at  the  depots  or  station  houses  of  the  ratlways. 

Lawson,  Carr.  %  tSl. 

Gnder  the  drcoinstsncesttie  conditloa  limit- 
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iog  tbe  cairiar'a  liaMIUy  for  km  by  fire  in  a 
pt«N  is  not  TftUd,  not  mpported  by  any  oon- 
slderaiion. 

Im  a  condition  valid  tbat  the  carrier  ihall  aot 
be  liable  for  a  loea  by  fire  wblle  the  cottoo  is  in 
a  press,  where  it  was  lodged  for  compression 
by  such  carrier,  For  its  benefit,  wbeo  the  costs, 
i.  Insurance,  compression,  warehousiDg, 
and  loading  on  cars  are  charged  as  part  of  tbe 
frei^t  In  tbe  tariff  of  tbe  carrier,  and  col- 
lected from  owners? 

Tbe  defense  relied  on  to  sostaio  tbe  reason- 
ableness of  tbts  exception  Is,  it  is  contained  in 
a  through  contract.  The  argument  is.  that 
any  such  condition  inserted  in  a  through  con- 
tract is  reasonable  because  the  carrier  need  not 
make  one.  Tbe  argument  in  support  of  it  has 
no  merit. 

2few  York  Gent.  Jt.  Co.  v.  Lockwood,  84  U. 
B.  17  Wall  837,  il  L.  ed.  627. 

The  riilppers  in  this  case  could  not  have  bad 
a  commoD-law  contract  if  the;^  had  desired. 
Tbe  carrier  cannot,  by  a  valid  stipulation, 
contract  against  liability  for  his  or  bis  servants' 
negligence;  neither  can  he  limit  liability  under 
circumstances  tbat  render  tbe  limitation  unjust 
and  unreasonable. 

Ibid.;  MtrchanU  JDiaptOek  Trantp.  Co.  t. 
moch,  86  Tenn.  867. 

It  is  not  every  special  contract  that  is  effec- 
tive. To  be  Tuid  it  must  be  fairly  obtained, 
founded  upon  a  consideration,  and  be  Just  and 
reasonaUe. 

LouUmUe  &N.R.ao.  v.  QUberi,  7  L.  R.  A. 
163, 88  Tenn.  4S0;  Nm  York  Cent.  R.  Co.  t. 
Lockfifood,  lupra;  Hartv.  Pennsslvania  R.  Go. 
113  U.  S.  888.  28  L.  ed.  720;  JUarr  v.  Wette^m 
U.  TelM.  Go.  85  Tenn.  642:  Herehanta  Di»- 
pateh  Transp.  Go.  v.  Block,  rupra. 

Tbe  shipper  should  have  tbe  alternative  of 
shipping  under  tbe  common-law  liabUi^,  or  a 
less  or  restricted  liability,  at  bis  option. 

Peek's  Case.  10  U.  L.  Cas.  473;  Louitvi^  <t 
iV.  R.  Go.  V.  Oilbert,  tupra;  Mandmter,  S.  <ft  L, 
R.  Go.  V.  Brown.  L.  R.  8  App.  Cas.  703;  Deal 
v.  Sovth  Devon  R.  8  HurJst.  &  C.  837-342; 
The  Montana,  139  U.  S.  887,82  L.  ed.  788. 

A  condition  to  be  reasonable  must  be  coupled 
with  compensating  advantages. 

Ctaytm  v.  Corby,  3  Ad.  &  El.  819. 

It  may  not  contravene  public  pcdioy. 

Rid. 

It  must  be  fairly  obtained. 
Roeth  V.  NorVuattern  R.  Go.  L.  R.  3  Excb. 
178. 

Tbe  common  law  and  charter  duty  required 
the  several  caniers  to  carry  uid  to  bave  ade- 
quate facilities  for  the  transportation  of  the 
cottoo  destroyed  in  the  compress  fire. 

Seofidd  V.  Lake  Skore  AM.  8.  R.  Co.  2  In- 
ters. Com.  Rep.  67. 

The  measure  of  carriers'  duty  lo  transport 
goods  is  determined,  not  by  the  line  of  car- 
riers' railways,  but  the  public,  and  pro- 
fessed habits  of  such  carriers.  He  is  bound  to 
carry  goods  from  and  to  such  places  as  his  pu  b^ 
lie-  profession  Las  cod  nee  led  bis  trade  with. 

Browne,  Carr.  g  290. 

Carrying  beyond  his  own  line,  or  guarantee- 
ing a  through  rate  of  freight,  may  furnish  aa 
adequate  consMerstioB  for  limitations  upon  bis 
common-law  liability,  but  oettfaer  of  those  cir- 
cumstances affects  the  conditions  of  limitation. 
ISL.  R.A. 


If  it  were  otherwise,  then  the  limitation  would 
not  be  dependent  upon  its  beinr  just  and  rea- 
sonable, but  on  i(s  being  In  «  nil  of  lading 

granted  by  a  carrier  for  tranaportatton  of  goods 
eyond  Its  own  line. 

It  would  consequently  follow  tbat  a  provis- 
ion exempting  carriers  from  liability  for  neg- 
ligence would  be  valid  If  tbe  contract  was  to 
transport  tbe  goods  beyond  carrier's  line.  Tbat 
condltitm  of  limitation  is  not  valid,  becauae  it 
Is  not  a  reasonable  one. 

Bat*  Tenneetee,  V.  A  O.  R.  Co.  v.  Ififmn, 
1  Coldw.  272;  Southern  En).  Go.  v.  Womaek. 

1  Heisk.  358;  NaehtiUe  dbC.R.Go.  v.  Jaehson. 
6  Heisk.  271 ;  DWard  v.  LovUviUe  A  N.  R.  Co. 

2  Lea,  288;  MereAanU  JXtpateh  Traiup.  Co.  v. 
Block,  supra. 

Tbe  several  carriers  eneaged  in  tbe  traffic  of 
cotton  each  bad  Its  own  Une;  but  In  connection 
with  other  lines  of  an  association  of  carriers, 
continuous  lines  were  formed,  for  which  car- 
riers' agents  solicited  ^ipments  and  granted 
through  bills  of  lading  for  one  sum.  that  con- 
signees paid,  and  the  carriers  divided  amon^ 
tbem:  therefore  as  lo  third  parties  with  whom 
they  coDlracted,  tbe  several  carriers  in  associa- 
tion arc  Hable  for  a  loss  taking  piace  on  any 
psrt  of  tbe  whole  line. 

Barter  v.  Wlte-ler.  49  K.  H.  9;  Bradford  t. 
atmth  Carolina  R.  Co.  7  Rich.  L.  201;  CinHn- 
nati,  H.  A  D.  R,  Go.  v.  SpraU,  2  Duvall,  4; 
Nashua  JmJc  Co.  v.  Worcester  db  JV.  R.  Go.  48 
N.  U.  389;  Chouteaux  v.  Lvech.  18  Pa.  334; 
BaUimore  d  P.  8.  B.  Co.  v.  Brown,  64  I^. 
77:  BaH  t,  lUnmlaer  *  5.  R.  Go.  8  K  Y.  87; 
Evanert'lte  A  C.  R.  Go.  v.  Antfrofrog/jin  Mifls, 
89  U.  S.  22  Wall.  594,  23  L.  ed.  73i;  Ogdens- 
burg  dt  L.  C.  R.  Co.  v.  Pratt,  89  C.  S.  22  Wall. 
123,  33  L.  ed.  827;  Coates  v.  United  States  Exp. 
Co.  45  Mo.  238;  GoM  v.  JVw  York,  P.  A  B.  R. 
Co.  99  Mass.  220:  AiMnr.  Boston  A  M.  R.  Co. 
183  Mass.  433. 

Being  thus  associated  tbcv  are  obligated  to 
carry  cotton  through  from  Memphis  to  eastern 
points  by  their  vocuiion  and  holding  out. 

Merchants  Dispatck  Transp.  Co.  v,  Bioefi,  86 
Tenn.  898:  JV«c  York  Cent.  R.  Co.  v.  Xjocktcood, 
84  U.  8.  17  Wall.  857,  17  L.  ed.  627;  Atchiwn. 
T.  A  8.  F.  R.  Co.  V.  DenwrAN.  O.  R.  Co.  110 
U.  8.  680,  28  L.  ed.  296. 

If  the  carrier  demands  and  receives  com- 
pcosation  adtlilional  to  that  usually  cliarged 
for  transportation  with  restricted  risk,  the 
agreement  for  restriction  would  seem  to  be 
nudum  paetum. 

Wheeler,  Carr.  223,  234;  Buekland  v.  Ad- 
Hma  Exp.  Go.  97  Mass.  124;  Perry  v.  Thomp- 
son, 98  Mass.  249:  FklMfTmon  T.  Grand  Trunk 
R.  Co.  55  Me.  463, 

The  test  of  tbe  right  to  appropriate  tbe  pror 
ceeds  of  the  insurance  is  determinable  upon 
tbeinterest  of  tbe  baileeia  tbe  property.  'The 
poHciea  supply  tbe  place  of  tbe  property. 

StillveU  V.  Utaj&B,  19  N.  Y.  400;  1  Wood. 
Ins.  ^  269,  297. 

If  a  carrier  is  not  liaUe  for  the  Ion,  be  has 
no  riglit  to  share  in  tbe  proceeds,  because  he 
has  no  interest. 

Fire  Ins.  Asso.  of  England  v.  Merekantt  A 
M.  Transp.  Co.  6  Cent.  Rep.  487.  «6  Md.  889; 
California  los.  Co.  v.  Union  Comp.  Co.  ISS 
U.  S.  416,  83  L.  ed.  788. 

Tbe  policies  are  not  worded  so  as  to  cover 
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mn  tbe  liabllHr  of  tbe  Mercbaate  Cotton 
Pre«  &  Storage  Company. 

Bfgenr.  Traden  lnt.  (>.  OPaige,  C90.  8L. 
«<1. 1U4. 

iDsuraoTO  by  shippers  and  by  the  carriers 
does  Dot  entitle  one  lot  of  fnsurera  to  contribu- 
tioD  from  tbe  other. 

Bayiter  v.  Boanoke,  Jf^.  A  B.  8.  B.  Co.  28 
Ffti.  Rep.  492;  Cai^vmia  Im.  Co.  v.  Case,  su- 
pra. 

The  first  beneficiaries  of  the  conpresB  poli- 
cies are  the  railroads,  who  are  liable  for  the 
coltoB  destroyed  by  tlie  flre. 

SffTth  BritigA  Int.  Co.  t.  London,  L.  dO.  liu. 
&.L.H.  5Cb.  DiT.  581. 

Matn.  H.  O.  Warinner,  C.  W.*' Fray- 
Mr,  and  Beard  *  Clapp  also  ttft  complain- 
aots.   

Memt.  ^naSmm  H.  BataAolph  *  Son 
and  Gantt  *  Patteraon*  for  the  Bhie  line, 
defeodaDt: 

Tbe  cotton  was  in  the  exclusive  custody  and 
control  of  tbe  Merchants  Cotton  Preea  &  Stor- 
aee  Company  when  destroyed  by  flre,  the  Bine 
Lioe  bad  do  possession  of  ft,  or  control  over  It. 
aad  ttie  tranuwrtation  it  undertook  by  its  bills 
of  lading  baa  never  been  b^n,  and  conse- 
quently tbere  is  no  liability  on  the  Blue  Line 
lor  the  cotton. 

St.  Louit,  I.  lf.da.R  €h.  V.  Knight,  123  U. 
8.  Tfl.  30  L.  ed.  1077;  Calf&rnia  Int.  Co.  v.  F»- 
«m  €mp.  Co.  188  U.  8.  8B7,  83  L.  ed.  780;  St. 
loutt,  I.  M.A8.B.  (h.  T.  Qmmavial  Union 
Jtu.  Vo.  188  U.  8.  S28,  86  L.  ed.  184. 

Proof  of  the  mere  fact  of  tbe  loss  of  tbe  cot- 
toa  fiK.wltbout  more,  raises  no  presumption 
of  n^igence  against  the  carrier,  and  the  plain- 
tiff  must  in  such  a  case  aver  and  prove  afflrm- 
atively  (hat  tbe  loss  by  flre  resulted  from  tbe 
ctrrier's  negligence,  before  he  can  have  a  re- 
coreiy.  , 

ZtfuMIIt  ^N.tLOo.  T.  Mdnehitter  MUli, 
SB  Tean.  6B8. 

A  common  carrier  may  by  actual  expressed 
coniract  to  that  effect,  clearly  made,  devest 
bimaeU  of  all  responsibtli^  for  loss  of  his  con- 
•iKiior's  goods  1^  any  fin  happening  without 
hu  own  faatt. 

Schooler,  Bailm.  p.  484;  Tork  Jffg.  Co.  r. 
JUinoi,  Cint.  B.  Co.  70  U.  8.  8  Wall.  104, 18 
L.  ed.  170;  Nem  York  Cent.  R.  Co.  v.  Lock- 
vood,  m  U.  8.17  Wall.  876,  377,  31  L.  ed.  639; 
lovittiUe  (£  N.  ft.  Co.  v.  Manehester  Mills,  ru- 
pra. 

Tbe  cotton  destroyed  was,  by  tbe  consent  of 
tbe  owners,  and  indeed,  by  their  own  act,  in  a 
varebottse  or  com  press,  and  subject  to  the  con- 
trol of  tbe  Compress  Company,  and  no  duty 
Of  responsibility  of  any  carrier  had  in  fact 
attached,  or  could  in  tbe  nature  of  things  at- 

BuUer  v.  Batt  Tenneme  A  B.  B.  Co.  8  Lea, 
33. 

Tbronsh  transportation  beyond  the  terminus 
of  tbe  rauroad  of  tbe  railroad  company  under- 
'■king  the  carriage,  as  well  as  a  lower  rate  of 
fiei^fat,  is  a  suffldeot  consideration  for  the  stip- 
ulation for  tbe  exemption. 
^  JhVard  V.  UuitnlU  A  N.  R.  Co.  2  Lea.  388; 
I/>uinilU  AN.  B  Co.  v.  Mancketter  MiUa,  su- 
jmi;  LouinilU  A  If,  B.  Co.  v.  Qitbert.  7  L.  R. 
\l<2.88Tenn.480. 

Thecarrier  need  not  in  every  caseahow  that 
ULH.A. 


h^  made  a  specfal  offerto  carry  undtir  bir  c6m' 
moo-law  liability  in  ohler  to  render  a  special' 
cpptract  exempting  him  from  that  liability 
vatid. 

Louiteitfe  A  N.  B.  Co.  v.  Somll  (Tenn.) 
March  3, 1691. 

In  LouitviUe  A  N.  R.  Co.  v.  GUiert,  7  L.  H. 
A.  162,  88  Tenn.  484.  43S,  the  court  spoke  only 
"of  a  company  standing  before  the  public  as  a 
common  carrier,  and  enjoying  advantages  and 
franchises  as  such,"  and  applied  to  a  carrier  so 
circumstanced  tbe  rule  "that  he  must  be  ready 
to  do  the  business  of  acommon  carrier  with  the 
full  measure  of  respoQsibilily  imposed  by  the 
common  law." 

In  tbe  present  case  tbe  Blue  Line  is  not  such 
a  common  carrier.  Where  it  appears  that  the 
goods  had  been  destroyed  by  fire  when  in  the 
actual  custody  and  control  .of  a  person  other 
than  the  carrier,  tbe  carrier  need  not  prove 
afflrmatirely  that  he  was  not  responsible  for 
the  flre.  . 

LouimiUe  A  N.  R.  Co.  t.  Maneb^ttr  Mille, 
mpra;  Lancaster  MUt  T.  Jferehaitts  V.  P.  A 
8.  Go.  do  Tenn.  1. 

ift*.  ThoouM  H.  JaekBon,  for  Pbflenix 
buQiance  C6.,  defendant: 

The  insertion  in  the  marine  policies  of  tbe 
clause  intended  to  prevent  shippers  from  ac- 
cepting bills  of  lading  with  what  is  known  as 
the  insurance  subrogation  clause  releases  the 
companies  from  liability  for  cotton  covered  by 
Blue  Line  bOls  of  lading  which  contained  the 
Bubrogatlon  clause. 

Inman  v.  South  Carolina  R.  Co.  12»  tT.  S. 
1S3.  82  L.  ed.  615. 

The  assured  wammts  that  the  policies  are 
not  to  cover  the  common-law  liability  of  the 
common  carrier. 

The  peril  .of  a  flre  in  transit,  or  at  stations, 
or  depots  or  in  presses  or  wareoouses  or  on 
landings  or  wharves  at  points  of  delivery,  be- 
fore delivery,  is  one  for  which  the  carrier  issu- 
ing tbe  Mil  of  lading  is  liable  at  common  law, 
wbether  caused  by  his  negligence  or  by  an  ac- 
cident OS  to  which  he  is  without  fault. 

Catifomia  Ins.  Co.  v.  Union  Compress  Co. 
188  U.  8.  887.  83  L.  ed.  730;  The  Lancaster 
MHU  Caae.  wpra;  Schouler,  fioilm.  J  411. 

The  peril  which  destroyed  the  plaintiffs'  cot- 
ton is  not  one  covered  by  ttie  marine  policy. 

Bee  18  Ins.  L.  J.  488. 

The  warranty  is  an  agreement  antecedent  to 
the  contracts  evidenced  by  the  bills  of  lading, 
and  therefore,  if  there  was  contaioed  in  each 
of  tbem  a  saiMequent  agreement  that  tbe  car- 
riers should  have  the  benefit  of  the  Insurance 
by  subrogation,  tbe  policy  would  be  void. 

Carttairs  v.  Mechanics  A  T.  Ins.  Oo.  18  Fed. 
Bep.  473;  Wheeler,  Carr.  340. 

For  insuring  this  specific  risk  the  fire  insur- 
ers received  an  adequate  premium,  and  tbe 
Merchants  Cotton  Press  &  Storage  Company, 
for  their  superadded  obligatioo  to  effect  full 
insurance,  also  received  compensation ,  for  tbeir 
charges  included  it. 

Coated  Case.  90  Tenn. — ;  California  Ins. 
Co.  V.  Union  Compress  Co.  supra. 

The  dause  on  the  margin  does  not  necessarily 
control  the  interpretation  nor  destroy  tbe  lim- 
itation contained  in  tbe  chiase  covering  a  flre 
risk  on  shore. 

All  tbe  stipulation*  In  a  policy,  both  printed 
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and  wrftten,  are  to  Iw  given  effect  if  it  can  be 
done  without  defeatiDg  ttw  writlea  «Upula- 

tlOQS. 

6ou  T.  Ottiema  Itu.  €b.  18  La.  Ann.  97; 
Sarpet  v.  Orimit  Mvt.  In$.  Co,  8  Bosw.  886: 
Stettiner  y.  Oranite  Int.  Ca.  5  Duer,  694;  1 
Wood.  Fire  Ini.  p.  148. 

Uuder  tbe  maritie  policy  coTering freight  "at 
and  from,"  the  risk  ordiQarily  be^ina  w^d  the 
freight  is  contracted  for  ehlpment. 

Flint  y.  Flemyng,  I  Bam.  &  Ad.  4S.  See 
Marine  Int.  Co.y.Bt.  lauit,  I.  M.  d  8.1t. 
Co.  41  Fed.  Rep.  848. 

The  proofs  sustain  tbe  wrongful  delay  and 
detention,  the  unreasonable  length  of  time 
which  the  cotton  was  detained,  and  tlie  car- 
rier in  fault  is  liable  and  so  are  the  fire  insur- 
ers. 

Ph(£niz  In$.  Co.  qf  Brooklyn  y.  Erie  db  W. 
TVartjp.  Co.  117  U.  S.  824.  20  L.  ed.  870;  Cali- 
fornia ln$.  Co.  T.  Vi^M  ComwKU  Co.  188  U, 
S.  414,  88  L.  ed.  787. 

Enhancing  the  risks  or  varying  from  them 
discharges  the  underwrilen  from  uieir  liability 
for  loss. 

1  PfaUMpe.  Ins.  S  979. 

The  doctrine  of  deviation  is  applicable  to 
river  and  lake  naTigatlon. 

Qanam  v.  Ohio  Int.  Co.  Wright  (Ohio)  202; 
Mty  y.  Ohio  ln$.  Go.  1  Ohio,  639. 

All  unreasonable  delav  in  performing  tbe 
voyage  Insured  will  dlscoatge  a  policy  of  ma- 
rine insurance. 

Ckittp  V.  Setwj/n,  2  Atk.  869;  Bilma-  v. 
MarthaU,  8  Blng.  161:  Oditr  y.  Jenning$,  1 
Campb.  SOS;  BmitJi  v.  Surridge  4  Sap.  26; 
EvU  V.  Coc^r,  14  East,  479;  Mount  v.  Lar- 
king, 8  Biug.  122;  Park,  Marine  Ins.  71,  72. 

The  marine  insurance  policies,  in  order  to 
be  required  to  contribute  to  tbia  loss,  must 
cover  the  sttne  risks  and  upon  the  same  in- 
terest In  the  cotton  and  in  favor  of  the  same 
person  as  the  Are  policiea. 

California  Ins.  Co.  v.  Union  Compreae  Co. 
1S3  U.  S.  421.  83  h.  ed.  789;  North  British  <fi 
if.  Ins.  Go.  V.  London,  L.  d  O.  lus.  C5?.  L.  R. 
6  Ch.  Div.  569;  Wood,  Fire  Ins.  1st  ed.  a"i2; 
Loicell  Mfg.  Co.  v.  Bafiguard  If.  Ita.  Co.  88  N. 
T.  591. 

Jfewf.  Mateaif  ft  Walker,  BoIcbm 
Camming  and  Tnrley  A  Wright  also 

fur  defendants. 

Snod^ass.  tTl,  delivered  the  opinion  of 
the  court : 

At  the  last  terra  of  this  court  two  cases, 
Lancaster  Mills  v.  MerehanW  Cotton-Press  <£ 
Storage  Co.  and  Ooates  v.  Merfhants"  Cotton- 
Press  <£  St^age  Ck>. ,  were  decided.  The  first 
of  these  is  reported  in  full  in  opinion  by 
Judge  Lurton,  89  Tenn.  1.  In  that  opinion, 
which  fully  states  msuiy  of  the  facts  now 
being  considered,  and  not  necessary  to  be 
restated  here,  it  was  mentioned  that  the 
case  was  "one  of  a  series  of  suits  [and  the 
Cofttes  Case  waa  Another]  involving  tueliabil- 
itieg  of  the  Compress  Company  and  various 
railroad  companies  for  the  loss  of  [about] 
14,000  bales  of  cotton,  valued  at  $700,000, 
burned  on  the  night  of  November  17,  1887, 
while  in  press  No.  4  of  the  defendant  Com- 
jircRS  Company  at  Memphis,  Teou."  In  the 
case  uow  being  considered  are  presented  the 

18  L.  a  A. 


questions  undisposed  of  in  those  two  caaeSr 
and  nineteen  others  herewith  consolidatedr 
together  with  all  other  questions  arising  on 
hills  then  pendinc  in  the  chancery  courts 
and  amended,  and  ciDsa-billa  autwequently- 
Qled  agaiuat  the  Compress  Company,  and 
various  railroad  and  transportation  companlea 
and  insurance  companies,  to  determine  tlie 
several  rights  and  liabilities  of  all  such  par- 
ties to  complainants  sustaining  the  loss,  and 
inter  sete. 

Obvioustv,  it  is  impossible,  within  tbe 
limits  to  which  an  opinion  must  of  necessity- 
be  confined,  to  take  up  seriatim  and  state  the 
pleadings  and  facts  of  each  particular  case 
embraced  in  a  record  of  4,600  pages,  nor  i» 
it  necessary,  for  the  determioatiou  of  certain 
questions  disposes  of  the  suits  in  classes, 
many  of  tliem  depending  upon  tbe  same 
questions,  and  to  be  determined  upon  adju- 
dication of  certain  general  principles,  appli- 
cable alike  to  these,  and,  in  certain  instances, 
to  all  the  classes.  Nor  is  it  necessary  to 
state  in  full  the  decree  of  the  chancellor. 
The  modifications  of  that  decree  (which  wa» 
an  entirety  in  all  tbe  cases  now  consolidated) , 
indicated  as  a  result  of  the  princi  ptes  now 
settled  by  this  opinion,  determine  the  proper 
decree  to  be  drawn  as  a  settlement  of  the 

?[ue8tion8  raised  in  each  particular  case.  It 
B  sufficient  to  say  that  the  skill  and  ability 
of  the  eminent  counsel  representing  the  dif- 
ferent parties  in  the  pleadings  there,  and  as- 
signments  of  error,  here,  have  so  presented, 
and  the  forceful  and  far-reaching  compre- 
hension of  the  chancellor  has  so  determined, 
the  various  questions  involved,  as  to  enuble 
us  to  review  them  all  as  a  series  of  general 
questions ;  and  we  proceed  to  present  and 
discuss  them  in  the  most  natural  order  id 
which  they  arise,  incidentally  noticing,  of 
course,  and  applying,  those  already  settled 
in  the  Lancaster  Mills  Case. 

The  principal  question  ot  primary  liabil- 
ity of  the  Compress  Company  for  loss  on  ac- 
count of  negligence  was  settled  in  the 
caster  Mills  Case  on  evidence  not  materially 
supplemented  in  this  record,  on  the  verdict 
of  tbe  jury  finding  that  the  Company  was. 
not  liable.  The  same  result  was  reached  in 
the  several  other  cases  now  before  us  by  de- 
cj^ee  not  upon  verdicts;  and  with  tbls  result 
we  are  entirely  satisfied,  and  to  this  extent 
the  decree  is  affirmed.  Another  question 
practicoHy  determined  in  that  case  was  Uiat 
the  eCFect  of  the  contracts  of  the  Compress 
Company  with  the  several  railroads  and 
transportation  companies,  and  impliedly 
with  all  persons  dealing  with  the  Compress 
Company  as  depositors  of  cotton,  was  to 
make  that  Company  liable  to  railrotids  and 
transportation  lines  who  had  such  cnntracts, 
and  to  owners  of  cotton  deposited  with  it  for 
compression,  not  as  an  insurer,  but  upon  Itft 
agreements,  express  and  implied,  to  procure 
insiuunce  in  good  and  solvent  companies, 
suftieient  to  cover  any  loss  while  such  cotton 
was  under  the  control  of  the  Compress  Com- 
pany, and  until  loaded  on  cars  for  trans- 
poruiion.  The  inception  of  the  liability 
Uma  ussunifd  was  in  the  contracts  it  made 
with  carriers.  t>ne  of  Dicse  contracts  is  set 
forth  in  full  in  the  Lttitcaster  MiUs  Gate,  and 
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tbe  otben  aUtod  to  be,  as  in  foct  they  are, 
Id  tDbstaooe  identical. 

hatifJats  contract  involved  in  this  cue  we 
quote  in  fall,  for  tbe  purpose  of  more  spe- 
ciflc  Btatemeot  on  pcdnts  to  be  herein  oonsid- 
ered ;  "This  agreement  is  made  and  entered 
into  on  this  24th  Hay,  1887.  between  the 
Ctiro  ft  Yincennes  Itailroad  Co.,  .  .  . 
termed  the  party  of  the  flnt  part,  and  the 
XendiantB*  Cotton-Freaa  ft  Stnwe  OranpaDT. 
tornwd  the  party  of  tiie  lecoua  part,  wit* 
neaaeth :  Firtt.  The  party  of  tbe  first  part 
hereby  agrees  to  give  .to  the  party  of  the 
second  part  all  cotton  to  compress  that  tiiey 
csny  out  of  Memphis  compressed.  Tbe 
party  of  tbe  Becond  part  bind  themselveB  to 
pn^isily  and  wompkly  oompress  all  of  said 
cottoD,  and  shall  insun  the  same  for  the 
bnieflt  of  the  first  party ;  and  the  price  to  be 
paid  therefor  by  said  first  party  shall  be  at 
the  rate  of  13i  cts.  per  100  pounds,  bill  of 
lading  weights,  for  all  cotton  compreesed, 
etc.,  on  and  prior  to  Slat  Aug.  1887,  and  10 
eta.  per  100  pounds,  bill  oi  lading  weights, 
ftr  all  cottoD  so  compressed  etc..  ther^ter 
daring  the  term  of  this  %reemenl.  This 
oMnpcaiaation  covers  compressing  and  Iraur- 
ance.  as  well  as  tbe  use  of  the  second  party's 
fTDoads,  aheda,  platforma,  steambo^  land- 
ing, and  all  services  rendered  by  said  second 
party  in  and  about  such  cotton  deliverod  it 
hereunder  until  the  same  is  delivered  either 
in  cars  or  to  Steam-boats  to  the  first  party  by 
tbe  second  party.  Betmd.  Saeh  insurance 
shall  be  taken  for  the  benefit  of  the  fiifet 
patty,  in  good  and  solvent  companies,  so  as 
to  cover  any  loss  while  such  cotton  is  tmder 
the  Beomd  party's  control,  and  until  doliv- 
ered  to  the  first  party.  Third.  The  second 
party  shall  be  liable  for  aay  loss  arising 
from  neglig«ice  or  lack  of  care  tn  any  wise 
to  Bucb  cotton  while  under  its  control,  agree- 
ing to  be  bound  therefor  as  a  bailee  for  hire, 
aoi]  for  any  such  loss  shall  pay  the  first  party 
all  damages  and  costs,  or  the  first  party  may 
retain  any  dues  to  the  second  party  to  cover 
nch  loss:  this,  however,  not  to  be  limited 
to  the  amount  of  sadi  dues.  Fimrth,  Tbe 
fint  party  hereby  constitutes  the  second  party 
its  agent  to  receive  such  cotton  for  it,  and 
u'gn  receipts  on  which  bills  of  lading  may 
be  issued,  when  cotton  is  delivered  in  their 
ram^ressea  on  the  ground  located,  at  its  river 
Unding.  F^th.  Bo  far  as  it  can  legally  do 
■0,  the  first  party  agrees  to  eatabli^  no  oUier 
compress  agency,  nor  employ  any  other  com- 
prcas  to  do  its  compressing  of  ootton,  at 
Memphis,  Tennessee,  during  the  term  of  this 
cratract.  Sixth.  All  bills  for  compressing 
cottwi  shall  be  paid  weekly.  SeteRth.  This 
cooljact  is  to  continue  in  force  until  the  31et 
of  Aug.  1896,  said  rate  of  12^  cts.  per  100 
pounds  being  for  one  year  from  the  Irt  day 
of  September.  1886.  and  said  rate  of  10  ct8. 
pn  100  pounds  for  tbe  remaf  oing  nine  years ; 
ud  this  contract  is  to  relate  back  to  said  1st 
day  of  Sept.,  1886,  and  Is  to  cover  as  «o  its. 
terms  all  compressing  of  cotton  1^  tbe  lec- 
<nd  party  for  the  first  party  since  that  date. " 

The  first  of  tluse  contracts  was  made  with 
the  LouiarUle  Sb  NaabTilla  Bailroad.  and 
«ben  tbe  facilitlw  fw  warehoiisiag  and 
conprsMion  of  the  Mevebants'  CottoA-Press 
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&  Storage  Company  were  very  limited. 
But  the  Compairt^  built  other  presses,  en- 
larged its  facilities,  and  extended  its  con- 
tracts until  all  the  railroad  and  transpOTta- 
tion  companies  doing  business  Is  Memphis, 
and  bavfng  an  initial  carrier  there,  were 
included  Tn  the  contractual  arrangement 
under  which  it  did  business.  It  was  orlg- 
inallv  contemplated  that  all  cotton  received 
into  Its  varioui  compresses  should  be  "per- 
mitted" by  the  Tarioofl  carriers  in  the  manner 
described  In  detail  in  tbe  LaneatUr  JHU* 
Que,  but  this  contemplated  method  was  not 
adhered  to,  and  cotton  was  received  from 
owners  without  permits;  when  so  delivered 
the  Oompress  Company  receipting  Uierefor, 
and  agreeing,  eitiier  in  teoe  of  rooeipts  or 
mderrtood  to  do  so  aa  fully  when  such  re- 
ceipts were  not  executed,  to  cover  all  cotton 
delivered  with  Insurance.  Such  we  hold  to 
have  been  the  actual  fact  of  their  several 
special  contracts,  and  the  effect  of  their  re- 
ception of  ootton  for  compression,  according 
to  the  understanding  between  themselves  and 
owners.  Ttie  usage  as  to  all  was  in  substan- 
tial .acoMd  with  special  agreements  as  to 
some  of  tbe  patrons  of  tbe  Company,  as  be- 
fore explained  ;  that  is,  to  insure  for  carriers 
by  contracts  expressly  made,  and  owners  ex- 
pressly made  in  the  carrier  contracts  and 
any  reoeipts,  contracts  or  usage.  It  there- 
fore follows  that  the  Compress  Cmnpany. 
ncA  being  liable  to  any  tor  negligence  m 
rsuflering  tbe  cotton  to  be  bumeo,  is  liable 
to  all  interested  as  carriers  by  express  con- 
tracts made  wlUi  them,  or  owners  under  such 
express  contracts,  and  those  evidenced  as 
made  with  owners  by  dray  receipts  and  usnsre, 
for  the  failure  to  procure  insurance  sufficient 
to  cover  any  loss  that  occurred.  Tbe  Com- 
press OMupany  had  in  fact  procured  Insur- 
ance'only  to  the  ammmt  of  .f301,760,  while 
the  entire  loss  was  about  t700.<K)0.  Before 
going  to  other  questions  Involved,  it  Is  proper 
to  consider  here  the  relation  which  this  Com- 
pany oocnpied  to  tbe  railroad  and  transpor- 
tation companies  with  which  it  had  contracts, 
and  in  wtut  sense  delivery  of  cotton  to  Its 
compresses  is  to  be  taken  aa  delivery  to  theeo 
carriere.  For  them  it  Is  -argued^  on  tbe  ono 
hand,  that,  where  cotton  was  delivered  to  the 
Compress  Company,  and  its  receipts  executed 
therefor,  and  these  given  ap  to  the  rallnuul 
or  transportation  companies,  and  bills  of 
lading  by  thorn  issued  for  such  cotton,  there 
was  no  actual  delivery  to  the  carriera ;  and, 
on  the  other  hand,  thati.  If  there  was  in  snch 
event  a  delivery  to  them,  then  the  cotton 
was  in  their  de^ta  or  stations,  within  the 
meaning  of  certain  exemption  clauses  in  their 
bills  of  lading,  wherein,  tn  various  forms, 
they  have  stipulated:  against  liability  in 
oasesof  flrelntheirdepote,  stations,  orplncea 
of  transshipment. '  Both  of  these  contentions 
are  unsound.  The  carriers  selected  by  con- 
tract, and  by  usage  (as  to  those  who  had  no 
contracia),  tbe  Compress  Company  as  their 
agent,  and  agreed  to  be  boiiral  on  delivflry 
to  it  when  uiey  executed  bills  of  lading. 
It  was  competent  tar  them  to  do  tbis,  and 
they  did  it ;  and,  while  diHng  so,  those  who 
had  contracts  with  the  Oompress  Compflny, 
mcognizing  it  «■  a  special  risk  before  the 
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cotton  canw-sctually  into  their  own- depots 
or  can,  tfcipulerted  -with  their  agent  (the  said 
Compreas  Oompaiiy>'to  carry  Tnsiirance  for 
their  indemnity,  as  they  also  had  tlie  right 
to  do,  irhile  those  who  had  no  such  contract 
took  this  special  carrier  risk  without  it,  as 
they  also  hod  tiie  right  to  do.  But  the  com- 
presses of  the  Company  did  not  timely  be- 
come depots,  stations,  or  places  of  traneship- 
ment  of  the  carriers,  even  of  thoee  who  had 
none  of  their  own  in  Memphis,  because  they 
contracted,  where  such  carriers  issued  bills 
of  lading,  with  reference  to  intended  ship- 
meot  over  lines  which  did  have,  and  the 
same  rule  applies  to  l^em  as  to  initial  lines, 
either  alone  or  in  association  with  others. 

The  compresses  were  not  in  fact  depots  or 
stations  of  the  railroad  or  transportation  com- 
panies, and  in  no  contract  entered  into  do 
they  purport  to  be.  Bach  road  leading  from 
Memphis  bad  its  own  depot,  and  each  trans- 
portation company  not  liaving  any  contract 
to  use  these  linea  which  they  did  as. agents, 
and  hence  their  "depots"  and  "stations"  are 
tJiose  meant  In  contemplation  of  the  carrier 
contracts  Into  which  they  entered.  The 
presses  were  alone  thoee  constructively,  as 
in  fact,  of  the  Merchants'  Cotton>Presa  & 
Storage  Company,  and  this  Company  reserved 
the  right  to  charge  storage  on  cotton  after  a 
stated  time,  and,1n  receipts  given  fur  cotton 
to  lie  surrendered  to  the  carriers,  in  lieu  of 
which  bills  of  lading  were  issued  by  them, 
it  was  stipulated  that,  "if  held  in  press  over 
fifteen  days  before  bills  of  lading  issue,  or 
if  sold  while  in  press,  50  cts.  per  bale  per 
month  charges  will  be  collected  before  de- 
Urary  or  shipment."  The  form  is  not  given 
as  of  all  receipts,  thongh  it  would  seem  It 
was  so,  nor  is  it  deemed  very  material.  It 
ia  only  one  of  the  evidences  (about  which, 
perhaps,  the  well -understood  fact  on  this 
point  called  for  none)  that  nobody  contracted 
for  or  understood  th.0  Compress  Company  to 
be  a  depot  or  station  or  place  of  deposit  of 
any  company  other  l^n  the  corporation  which 
owned  it.  The  carriers  which  had  contracts 
with  the  Compress  Company  contracted  only 
tbat  the  Compress  Comp«ny  should  reprenent 
them  as  agenta,  and  receive  in  its  warehouse 
or  press,  and  hold  until  actual  delivery  to 
them,  while  those  who  had  no  contracts  witii 
the  Compress  Company  had,  of  course,  no 
agreement  to  use  the  Compress  Company's 
warehouse  or  press  as  a  depot.  Therefore 
no  exemptions  not  in  terms  embracing  a  loss 
by  fire  in  warehouse  tor  compression  or  other 
cotton-press  include  this  loss.  General 
clauses  of  exemption  from  loss  by  Qre  will 
be  construed  to  relate  alone  to  loss  in  depots, 
stations,  OD  the  cars,  or  in  places  of  trans- 
shipment of  the  carrier  after  actual  custody 
of  the  cotton,  and  held  inoperative  to  excuse 
from  liHbility  for  this  loss.  These  limita- 
tions upon  the  common-law  liability  of  a 
common  carrier  are  not  favored.  They  are 
to  be  strictly  construed,  and  limited  to  the 
general  risk  of  the  carrier  after  actual  cus- 
tody of  the  cotton,  unlesB  the  terms  thereof 
expressly  extend  to  a  special  risk.  Where, 
therefore,  a  carrier  has  effected  an  arrange- 
ment with  a  Compress  Company  to  act  as  me 
carrier's  ageot,  and  rocelTe  cotton  In  tiie 
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agent's  preas,  and  accepts  delivery  tl»erc  by 
the  shipper,  instead  of  at  the  carrlef's  own 
depot,  and  upon  such  delivery  issues  the  or- 
dinary carrier  bill  of  lading,  stipulating  for 
exemption  from  loss  by  Are,  it  will  not  bo 
construed  to  relate  to  (ire  in  the  cotton-press. 
Sudi  a  clause  will  not  cover  a  special  risk 
like  this. 

The  Kanawha  Despatch  Is  therefore  the 
only  carrier  entitled  to  exemption  on  aco^mt 
of  Its  carrier  contracts.  The  bills  of  lading 
of  the  Kanawba  Despatch,  so  far  as  material 
to  this  question,  read  as  follows :  "It  is  fur- 
ther mutually  agreed  that  no  carrier  shall 
be  liable  for  \obs  or  damage  of  any  article 
or  property  wliatever  by  fire  or  other  casualty. 
In  or  at  any  cotton-press,  or  during  trans- 
portation to  or  from  press,  or  while  in  tran- 
sit, while  in  depots  or  on  wharves  awaiting 
shipment,  transshipment,  or  delivery,  or  fire 
from  nnv  cause,  on  land  or  water."  The 
Louisville,  New  Orleans  A  Texas  Batlway 
Company,  which  the  chancellor  held  not  lia- 
ble, and  the  Newport  News  &  Mississippi 
Valley  Compamr,  the  Cleveland,  Columbus, 
Cincinnati  &^dianapolis  Railway  Com- 
pany, the  Cairo,  Vincennes  &  Chicago  Line, 
and  the  Blue  Line,  which  he  held  liable, 
are  all  liable  under  the  principle  settled. 

The  bill  of  lading  of  the  Louisville,  New 
Orleans  &  Texas  railway  Company,  so  far 
as  material  to  this  question,  is  as  follows: 
"Neither  of  said  carriers  shall  be  liable  for 
leakage  of  any  kinds  of  liquids,  nor  for 
losses  by  the  bursting  of  casks  or  barrels  of 
liquid,  arising  from  expansion  or  other  una- 
voidable causes;  breakage  of  any  kind  of 
glass,  carboys  of  acid,  or  articles  packed  in 
glass,  stoves  and  stove  furniture,  casting 
machinery,  carriages,  furniture,  musical  in- 
struments of  any  kind,  packages  of  eggs;  or 
loss  or  damage  of  hay,  hemp,  cotton ;  or  tlie 
evaporatioD  or  leakage  of  liquids  of  any  de- 
scription ;  leakage  oi  grain  in  bulk ;  or  for 
dfldnages  to  personal  property  of  any  kind, 
occasioned  from  dela^  from  any  cause  or 
change  of  weather  -.  or  damage  by  flre ;  or 
1ms  or  damage  on  sea  or  rivers." 

The  bill  of  lading  of  the  Newport  News 
&  Mississippi  Valley  Company  on  this  point 
is  as  follows :  **  That  this  company  shall  not 
be  1  iable  ...  for  loss  or  damage  by  wet, 
dirt,  fire,  or  loss  of  weight,  or  for  condition 
of  baling  on  hay,  hemp,  or  cotton ;  nor  fur 
loRS  or  damage  of  any  kind  on  any  article 
whose  bulk  requires  it  to  be  carried  in  open 
cars ;  nor  damage  of  perishable  property  of 
any  kind,  occasioned  by  delays  from  any 
cause  or  change  of  weather;  nor  for  loss  or 
damage  on  any  article  of  property  whatever, 
by  Are  or  casualty  while  in  transit,  or  while 
in  depots,  or  places  of  transshipment,  or  at 
depots  or  landings  at  point  of  delivery;  nor 
for  loss  or  damage  by  Are.  collision,  or  the 
dangers  of  navigation,  while  on  seas,  rivers, 
lakes,  or  canals." 

The  bill  of  ladlns:  of  the  develand,  Co- 
lumbus, Cincinnati  &  Indianapolis  Ballway 
Company,  after  acknowledging  in  the  usual 
form  the  receipt  of  the  gD<^,  proceeds : 
**  Which  they  agree  to  deliver  at  Cleveland, 
Ohio,  station,  with  as  reasonable  dispatch  as 
the  genefal  bnaiaess  will  pennit,  subject  to 
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tbcc(»dlti<n»  nwDfioMd  below,  in  like  good 
Older  (the  daagcn  incidott  to  nilmid  tnns- 
portfttitHi,  1o«  or  dBmage  by  Are  while  at 
depou  or  stttionft.  Ion  or  damage  of  com- 
iHtftible  articles  by  Are  while  in  transit,  and 
QMToidable  accidents  excepted),  upon  the 
payment  of  chargea.  .  .  .  It  is  agreed, 
ua  la  a  part  of  tlie  ooosidoation  of  this 
ooatnct,  th^  neithm  tills  nor  any  company 
or  carrier  to  whom  the  same  shall  be  de- 
livered, in  the  course  of  transportation  to  the 

filice  of  final  destlnatioo,  is  to  be  responsible 
or  loss  or  damage  to  goods  occasioned  by 
provideotiat  canses.  or  by  fire  from  any  cause 
wlutever,  while  in  transit  or  at  stations." 

"Die  bill  of  lading  of  the  Cairo,  Vinceones 
&  Chicago  Line,  as  to  this  question,  is  as 
follows:  "That  the  C  V.  &  C.  Une,  and 
the  forwarding  lines  with  which  it  connects, 
and  which  receive  said  property,  shall  not 
be  liable  for  leakage  of  oils,  or  any  other 
kinds  of  liquids,  breakage  of  any  kind  of 
glan,  earthen,  or  queen's  ware,  cartioys  of 
acid,  or  articles  packed  in  xlass,  stoves,  stove 
furniture,  castinn,  machinery,  earriages, 
fumitore,  musical  instruments  of  any  kind, 
packages  of  eggs,  or  for  rust  of  iron  and  iron 
articles,  or  for  loss  or  damage  by -wet,  dirt, 
fire,  or  for  loss  of  weight,  cor  for  condition 
of  bailing  on  hay,  hemp,  or  cotton,  or  for 
loii  ot  damage  of  any  kind  on  any  article 
whose  bulk  requires  it  to  be  carried  in  open 
can:  w»  for  loss  or  damage  <»i  any  uticle 
of  pro^rty  whatever  by  &rei»  other  casualty, 
while  in  transit,  or  while  in  depots  or  other 

filioes  of  transhipment,  or  at  depots  or 
indings  at  points  of  delivery;  nor  for  loss 
or  damage  by  fixe,  collisiw,  <v  tlie  dangers 
ol  navigation  while  on  seas,  ttvers,  lales, 
or  canals." 

Like  clause  in  the  bill  of  lading  of  the 
Bine  Line  reads :  **  It  is  agreed  and  is  a  part 
of  the  coasidcratitm  of  this  contract,  that  the 
fkMnpany  wilt  not  be  responsible  tta  leakage 
of  liquids,  breakage  of  glass  or  queen's 
ware,  the  injury  or  lueakage  of  looking- 
gliMoo.  glass  show-cases,  picture  frames, 
ttove  castings,  or  hollow  wue ;  nor  for  the 
injury  to  the  hidden  contents  of  packages ; 
nor  for  the  loss  of  weight  or  otherwise  of 
grain  and  coffee  in  bags,  or  rice  in  tierces ; 
not  for  the  decay  of  perishable  articles :  nor 
for  damage  arising  to  any  article  carried 
from  ttie  effeeta  of  heat  or  cold ;  dot  for  the 
loas  of  outs  in  hagH,  or  lemons  or  oranges  in 
boxes,  unless  covered  with  canvas;  or  loss 
or  damage  to  goods  occasioned  by  providen- 
tial causes,  or  by  flre  from  any  cause  what- 
ever, while  in  transit  or  stations;  nor  will 
the  companies  lie  responsible  for  damage  on 
t<rtiaoco,  unless  it  is  proved  to  have  occurred 
daring  the  time  of  its  transit  over  this  line, 
sod  notice  must  be  given  within  thirty  hours 
after  tlw  arrival  of  same." 

Settling  thus  the  effect  of  the  exemptiMi 
clauBes  in  the  several  bills  of  lading,  we 
nach  the  main  question  made  against  them 
■H,  and  that  is  that  they  are  void,  beoause 
111  without  cousideratton,  and  (d)  unreM(Mi< 
>b)e. 

Taking  up  these  divisitms  of  the  question 
In  wdCT.  we  consider  that  of  oonsideratioa 
utt.  And  here  we  obeeiTe  that  again  the 


pleadings  have  been  so  amended  to  meet 
the  dlffloulty  suggested-  In  iba  iMnoatter  MiU$ 
Coat,  that  UKue  wms  an  omissltm  of  allega- 
tion in  the  pleadings  there  that  the  clause 
was  without  consideration,  imposed  by  du< 
ress,  or  unreasonable.  In  that  case  it  was 
held  that  such  a  stipulation  in  a  bill  of 
lading,  wherein  a  Uirougfa  rate  was  granted 
for  carriage  over  lines  of  mors  than  one  car- 
rier, will  DO  presumed  to  be  upon  a  sufficient 
consideration,  and  reasonable.  It  is  now 
alleged  uid  insisted  that  the  carrier  has 
ehareed  and  received  compensnti(m  addi- 
tional to  that  usualtj'  taken  for  transporta- 
tion, with  restricted  risk,  and  that,  in  effect, 
the  shipper  has  been  nude  to  pay  the  insur- 
ance premium.  It  is  true  that  for  effecting 
insurance  of  tbe  special  risk  of  the  compress 
holding,  and  agreement  to  procure  carrifige 
beyond  the  line  of  particular  carriers,  the 
clisrge  was  slightly  greater,  but  there  were 
additional  IwneSts  cwferred  which  justified 
it,  and  this  was  no  more  than  just  considera- 
tion therefor. 

The  srgumoit  thst  the  stipulation  for  ex- 
emption IS  unreasomhle  is  bssod.  not  alone 
upon  tbe  ides  that  one  line  of  road  may  not 
stiDulate  for  suoh  exemption  in  consideration 
of  its  procuring  carriage  beyond  its  own  line, 
but  it  i»  said  tliat  here  the  various  curlers 
were  in  combination,  forming  a  continnons 
line  from  Memphis  to  points  of  distribatioa ; 
or  transportstton  companies  sued  as  carriers 
having  no  line  leading  from  Memphis  were 
in  association  w1t|i  initial  lines  there,  u>d 
oHitracting  as  a  continuous  line  to  carry  from 
Memphis  to  such  destination,  ts  the  Ktmawha 
I)espateb,  or  transportation  companies  having 
no  lioee  and  no  initial  carrlcn  in  Memphis 
were  oontracting  as  through  lines  to  carry 
frmn  Memphis  to  points  of  destination,  as  the 
,Blue  Line,  which,  without  a  road,  contracted 
to  carry  from  ocean  to  ocean.  It  is  argued 
that  the  effect  of  such  agreement  as.  was  made 
by  the  several  lines  and  transpoi-tation  com- 
panies is  the  same  as  thon^  made  by  a 
carrier  owning  the  line  from  Memphis  to 
destination  point.  That  such  a  carrier  could 
not  have  stipulated  for  exemption  from  flre 
loss,  unlsfls  it  had  been  ready  mid  willing  to 
have  made  the  shipment  under  its  common- 
law  liability,  which  included  su<A  loss,  and 
that  the  evidence  shows  that  none  of  the 
companies  or  aseocistlons  sued  were  preoared 
or  willing  to  so  ship.  The  evidence' does 
show  that  none  of  them  would  have  issued 
bills  of  lading  such  as  these,  omitting  the 
lire  clause,  but  that  all  the  initial  carriers 
and  lines  leading  from  Memphis  would  have 
done  so  over  their  own  lines,  but  had  no 
arrangement  authorizing  them  to  do  more. 

The  question  thus  presented  is  the  most 
serious  in  the  case.  If  oomplainsnt  be  right 
in  assuming  that  these  lines  or  companies 
shipping  by  speeial  contract  over  and  beyond 
any  one  initial  carrier's  line,  stand  upon  tbt) 
same  footing  as  would  a  carrier  owning  tb<- 
entire  line  over  which  the  shipment  was 
made,  then  it  follows,  from  tJie  fact  that  they 
were  not  ready  and  willing  to  execute  a  con- 
tract for  shipment  under  common-law  liabll- 
ity,  the  stipulation  for  exemption  against 
flrn  loss  would  be  void,  for  it  is  well  settled 
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In  this  State  tlut  mch  a  «laiiBe  is  only  ralid 
when  it  was  optional  with  the  shipper  to  ^ip 
upon  or  without  such  aKreement.  The  op- 
tion need  not  be  infant  offered  to  the  shipper. 
It  is  sufficient  if  it  would  have  been  givea 
had  he  demanded  it.  LouimUe  Jf.  M.  Oo. 
T.  JToMAcstor  MiiU,  88  Teno.  «9S. 

Before  detemkining  this  question  tt  is  nec- 
essary to  notice  hero  a  division  of  it  arising 
upon  differences  Id  the  character  of  carrier 
lines  assumiog  the  obligatious.  These, 
though  they  are  susceptible  of  mora,  may_  be, 
for  Uie  purpose  of  this  statement,  divided 
into  two  classes,  one  beln^  that  of  an  initial 
canler  having  a  line  leading  from  Memphis 
to  a  given  point,  and  a  tr^c  arrangement 
or  combination  with  oonnccting  lines,  where- 
by it  is  autliorizod  to  make  (and  make  only) 
the  contract  in  question  as  to  ahlpineDt  m- 
yond  its  own  line;  the  other  being  a  trans- 
portatioD  company  having  no  initial  carrier 
or  line,  but  offering  to  make  such  special 
contract  only»  and  not  having  power  to  exe- 
cnte  any^  other,  proposing  to  use  initial  and 
connncLing  ttiadB  for  one  continuous  sh(  pment. 
Respecting  the  character  of  these  companies 
and  liability  assumed,  we  hold  they  are  the 
same.  Both  but  Id  fact  proposed  to  use 
agencies  which  they  did  not  profess  to  own, 
and  contracts  made  with  one  are  governed  by 
tlw  same  rules  of  law  as  those  wElob  control 
the  other.  In  the  case  of  MerrJiants  Detpateh 
Trantp.  Go.  v.  BioeA,  86TeQn.  893,  atranspor- 
tatioD  company  not  owning  or  control  ling  any 
means  of  conveTance  it^lf,  hut  engaging 
on  its  own  behalf,  in  the  business  of  trans- 
portii^  goods  through  the  Ageocy  and  over 
the  lines  of  other  carriers  of  Its  own  selection 
and  employment,  was  held  to  be  a  common 
carrier,  and  subject  to  all  the  responsibilities 
attaching  to  that  ciiaracter,  and  that  the  car- 
riers emplo^yed  by  such  transportation  com- 
pany were  Its  agents,  and  not  the  agents  of 
the  shipper  or  consignee.  In  this  view  each 
could  make  any  contract  which  the  other 
could  lawfully  make,  and  would  be  tmund 
by  the  same  agresmente,  and  be  exempted 
from  the  same  responsibility,  ia  like  con- 
tracts. 

This  being  true,  the  contract  must  be  re- 
^arded  as  though  made  by  one  line  for  itself 
and  as  agent  to  make  the  special  contract  for 
ot^rs.  Tlie  through  hilts  of  lading  issued 
were  for  the  performance  of  the  service  of 
transportation  by  several  successive  carriers, 
no  one  of  which  was  under  any  common-law 
obligation  to  enter  into  any  contract  at  all 
for  wrough  carriage  over  all.  It  is  no  lon^r 
doubted  that  each  carrier  in  the  connection 
«ould  have  made  a  contract  for  itself,  where- 
by it  limited  Its  liability  for  loss  by  Are. 
Tortt  Mfg.  Co.  T.  lUirt^  Cent.  R.  Co.  70  (J. 
8.  S  Wall.  107,  18  L.  ed.  170 :  New  York  Gm«. 
B.  Co.  V.  IjockaooA,  84  U.  S.  17  Wall.  860, 
31  L.  ed.  634 :  iVMonl  Lminm  A  S.  R. 
Co.  3  Lea.  288. 

These  were  all  cases  In  which  the  contract 
was  for  delivery  at  a  point  beyond  the  ter- 
oiittus  of  the  Hne  of  the  contracting  carrier. 
It  was  presumed,  Id  the  first  case  cited, 
though  there  was  no  evidence  to  that  eff^t, 
that  the  initial  carrier  hsd  rates  proportioned' 
to  the  ri^  aasuued  fnna  the  nature  of  the 
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goods  carried,  and'  that  Inasei  by  lira  most 
necessarily  have  affected  tks  compensation 
demanded.  But  the  court  said:  "Be  this 
as  it  may,  tlie  consideration  expressed  was 
sufilcieBt  to  support  the  entire  contract  made. " 
Here  it  Is  proven  that  they  had  no  charge 
for  the  entire  route  agreed  apon  with  other 
carriers,  and  readv  to  be  t^rotwsed  to  the 
shipper,  without  limitatioD  of  responslbil- 
ity ;  but  it  is  proven  that  tbey  had  such  a 
rste  on  their  own  initial  lines;  and,  in  the 
absence  of  proof,  it  may  be  presumed  that 
the  connecting  carriers  each  dui  iiave  such  a 
rate  under  the  anthorl^  cited.  But,  be  tbta 
as  it  may,  as  they  were  undw  no  cwnmon- 
law  liability  to  agree  to  ship  at  all  beyond 
their  own  lines,  they  m^  make  snch  a  spe- 
cial contract,  and,  if  otherwise  reasonable 
(as  in  each  of  these  cases  It  was)  such  con- 
tract is  not  void,  hut  must  be  upheld. 

Having  determined,  in  the  order  In  which 
they  most  naturally  arise,  the  relation  which 
the  Ck>mpre8s  Company  oocupied  towards 
owners  and  carriers  under  its  contracts  and 
usage,  with  its  liability  for  failure  to  pro- 
cure insurance,  ud  Its  non-liability  for  neg- 
ligence, we  are  brought  to  the  questions 
which  arise  upon  the  insurance  contracts  ef- 
fected by  it,  and  to  others  artaing  upon  In- 
snranoe  contracts  effected  by  owners,  and  to 
those  of  contribution  between  tiie  several  in- 
surers. The  $801, 7S0  Of  insurance  procured 
by  the  Compress  Company  was  distributed 
in  forty-four  oompanles.  In  all  policies  pro- 
ciued  the  Merdiants'  Cotton-Press  &  Stomge 
Company  was  named  as  the  assured,  and  in 
each  of  theoi  the  risk  was  set  fortii  on  a 
printed  slip,  pasted  in  the  body  of  the  policy, 
reading:  "On  all  cotton  In  bales  received 
by  them  [it]  as  agents  [agent]  for  the  bene- 
fit of  railroads,  transportation  lines,  or  own- 
ers In  the  boundaries  of  the  Merchants'  Cot- 
ton-Press  &  8tomge  Company's  West  Navy- 
Yard  OoBopreas.  ...  The  Habflity  of 
the  insurers  is  to  begin  on  tbe  receipt  of  said 
cotton  on  the  premises  of  the  assured  as  here 
in  described,  for  compressing,  and  is  to 
cease  and  terminate  when  removed  from  the 
platforms  of  the  Merchants'  Cotton-Press  & 
Storage  Company  for  transportatliHi.'*  The 
greater  part  of  the  cotton  in  the  compress 
was  covered  by  marine  policies  of  insuranco 
in  favorof  special  owners.  They  aggregated 
about  $700,000.  The  amount  of  cotton  de- 
stroyed was  about  14,000  bales,  of  the  valuu 
of  $700,000.  Of  this  amount  tliere  wni 
$53,478.36  worth  for  which  no  bills  of  lad 
ing  Imd  been  Issued,  and  upon  which  then* 
was  no  other  insurance.  The  other  cotton 
destrt^fad  was  covered  by  marine  policies, 
and  the  amounts  due  tlie  several  parties  there- 
under have  been  paid  or  advanced  to  th<;nt 
by  the  several  companies  issuing  these  poli- 
cies. In  respect  to  all  these  companies  ex- 
cept those  represented  and  claiming  through 
Demittg  &  Co.  in  their  suit  the  chancellor 
held  there  could  be  no  iwwvery  against  the 
Herohaols*  Cotton-Press  A  Storage  Companv, 
because  of  a  breach  of  its  contract  to  fully 
cover  by  Insurance ;  the  theory  upon  which 
this  holding  was  made  being  that  announced 
in  the  Laneatter  Millt  Caae.  that  an  owner 
not  Tolylng  upon  the  obllKatiofl  of  the  Com- 
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Jiress  CompaDT  to  cwry  insurance,  aod  har- 
Dg  for  blmseif  effected  otber  influraoce  in 
^ood  ud  solvent  companies,  "would  not  be 
beard  to  say  that  he  had  been  damnified  hj 
the  failure  of  the  Oom press  Ckimpany  to  do 
for  him  Uutt  which  he  had  done  for  hinuelf. 
This  proposition  vrta  not  actually  decided 
in  that  case,  the  necessity  for  it  being  ob- 
Tiated  by  the  fact  of  payment.  The  owner, 
therefore,  not  only  having  insured  in  solvent 
companies,  but  having  in  fact  received  pay- 
ment from  them,  could  not  complain  that  be 
had  been  injured  by  the  failure  of  tbe  Com- 

f tress  Cknnpany  to  cover  bis  cotton  with  other 
nsuraoce.  Not  having  been  injured  by  such 
failure,  he  acquired  no  right,  and,  of  course, 
bia  insurer  could  obtain  none  on  this  account. 
But  the  proposition  was  law,  and  the  chan- 
cellor might  properlv  have  adjudged  addi- 
tionally, as  we  now  ao,  that  the  transactions 
by  which  the  mariae  insurance  companies 
advanced  money  in  full  of  tbe  several  looses, 
anbject  to  be  repaid  only  upon  the  contfn- 

Sncy  that  tbe  assured  should  recover  from 
ilee  or  carrier  primarily  liable  for  Aegli- 
gence.  or.  In  the  latter  case,  for  loss  without 
exemption  In  bill  of  lading,  were  for  all 

{lurposes  of  these  suits  payments,  and  that 
hereafter  neither  the  assured  nor  their  in- 
surers had  any  right,  original  or  by  subroga- 
tion, against  either  Oompresa  Company  or 
carrier,  unless  the  Compress  Company  was 
primarily  liable  for  negligence,  or  tbe  car- 
rier was  primarily  liable  for  the  fire  loss, 
unprotected  by  bill  of  lading  exemptions. 
And  this  is  true  as  to  the  arrangement  ef- 
fected by  Demlog  &  Co.,  which  the  chancel- 
lor held  was  not  a  payment  upon  t^e  particu- 
lar facta  now  to  be  stated.  After  toe  loss, 
and  when  tbe  insiuance  company  was  fully 
informed  concerning  tbe  clrcamstapcea  there- 
of, tbe  preaident  of  the  Phoenix  Insurance 
Company  procured,  for  and  through  Deming, 
of  banb^,  the  full  amount  of  insurance  of 
Deming  &  Company,  and  an  amount  addi- 
tional sufficient  to  purchase  claims  of  co- 

Slaintiffs  in  that  suit  This  borrowing  was 
one  in  tbe  nama  of  Deming,  but  It  was  ab- 
sohitely  secured  by  ad  actual  deposit  of  the 
inaunmce company,  and  with  the  understand- 
ing that  Deming  was  only  to  pay  tt  out  of 
tbe  recovery  against  tbe  carrier;  or,  to  put 
It  differently,  that  the  insurance  company 
was  to  pay  It  If  DemineA  Company  failed 
to  recover  in  this  case.  Then,  If  no  recovery 
could  be  bad  against  tbe  carrier.  H  was  a 
payment.  This  is  its  legal  effect.  It  con- 
cedes liability  fixed  by  the  loss,  and  that 
tbe  policies  extended  to  and  covered  it. 
As  to  the  questions  ttiat  it  now  attempts  to 
make,  that  its  policies  did  not  cover  this 
risk,  and  that  it  was  not  in  fact  liable,  the 
company  Is  concluded  by  tbe  arrangnnent 
and  understanding  with  Deming.  These 
companies  all  stimd  on  the  same  footing. 
But,  having  paid  the  assured,  they  are  enti- 
tled to  be  subrogated  to  his  right  against 
parties  primarily  liable, — ^tbat  is,  against 
the  Compress  Company,  if  the  loss  was  oc- 
casioned hv  its  negligence ;  and  against  any 
carrier  prinuffllr  liable  fur  the  loss,— that 
is,  one  not  proieclad  by  valid  exemption 
fnm  lUblllt^  on  Mooont  «f  loss  by  flrs. 


We  have  alaa^iwe  shown'  wbat  cu^im  were 
primarily  llablu,  and  this  la  all  vm  need  say 
In  ^ts  connection. 

Another  question  was  made  and  determined 
by  tbe  chancellor  against  the  liability  of  the 
Marino  Insurance  Company,  Limited,  of  Lon- 
don, for  305  bales  of  cotton,  on  account  of 
*^abom  risk"  clause,  whereby  Its  risk  of  fire 
**oa  shore,"  prior  to  shipment,  was  to  cover 
a  period  not  exceeding  ten  days.  This  money 
had  been  advanced  to  the  assured  by  the  in- 
surance compauy,  but  the  ehancellor  held  it 
not  to  be  a  payment,  because  of  the  follow- 
ing agreement  contained  in  its  policy,  to  this 
effect :  "  It  is  understood  and  agreed,  between 
Warren  Manufacturing  Company  and  the 
Marine  Insurance  Company,  Limited,  of  Lon- 
don, that  when  said  Warren  Hanufaoturing 
Company  shall  present  to  Marine  Insurance 
Company,  Limited,  proof  that  any  cotton 
sbipped,  or  purchased  for  shipment,  by  ssid 
Warren  Manufacturing  Companv,  has  heerx 
lost,  damaged,  or  destroyed  while  In  the 
custody  or  control  of  any  carrier,  or  while 
carrier  or  other  bailee  was  liable  to  said 
Warren  Manufacturing  Company  therefor, 
said  Marine  Insurance  CtHnpany,  Limited, 
shall  advance  to  said  Warren  Manufacturing 
Company,  or  to  the  holder  of  tbe  certificate 
iaaued  by  said  Warren  Manufacturing  Com- 
pany, against  such  shipment,  an  amount 
equivalent  to  the  insured  value  of  the  cotton 
8o  lost,  damaged,  or  destroyed,  pending  the 
coUectUn  of  the  claim  against  the  carriw 
or  othOT  bailee,  said  Warren  Manafacturlng 
Company  agreeing  to  refund  said  advance 
immediately  upon  collection  of  said  claim. 
It  is  further  understood  and  agreed  that,  upon 
tbe  first  advice  of  such  loss,  said  Warren 
Manufacturing  Company  shall  notify  said 
Marine  Insurance  Company,  Limited,  and 
shall  select  as  their  representative  to  deal 
with  the  carrier,  or  other  bailee,  such  person 
or  persima  as  the  said  Marino  Insurance 
Company,  Limited,  may  designate.  War- 
ranted that  this  agreement  to  advance  aod  the 
policy  of  Insurance  to  which  it  applies,  shall 
not  in  any  way  lanre  to  the  benefit  of  any 
carrier  or  fitfaer  li^tlee.  This  agreement  to 
be  binding  so  long  as  policy  No.  502,  tssued 
by  said  Marine  Insurance  Company.  Limited, 
to  said  Warren  Manufacturing  Company  tfhall 
remain  in  force."  It  was  hold  that  the  809 
hales  were  not  covered  by  the  policy,  and 
that  advancement  of  the  amount  of  Its  insur- 
ance did  not.  In  legal  effect,  amount  to  pay- 
ment, or  estop  the  companv  to  deny  Its  lia- 
bility, or  Insist  that  the  policy  did  not  cover 
the  loss,  and  that,  by  reason  of  said  tgree- 
ment,  the  company  bad  the  right  to  advance 
it,  and  still  contest  tiie  liability. 

The  reasoning  of  tbe  learned  chancellor  on 
this  point  can  be  best  presented  by  quoting 
It.  It  is  as  follows :  ''The  owners  of  cotton 
holding  tbe  policies  of  the  Marine  Insurance 
Company,  Limited,  of  London,  were  not  in- 
soreo  by  those  policies  to  tbe  extent  of  all 
cottons  that  remained  In  the  oompreas  ex- 
ceeding ten  days  before  the  fire,  and  to  this 
extent  the  complainants  will  take  de<Tee 
against  the  compress  company  for  breach  of 
1^  liability  to  insure,  and  for  shares  of  In- 
saranoe  actually  taken  by  it.   Under  the 


Digitized  by 


Google 


tennB  of  Uie  agrarawots  atudicd  to  the  poli- 
cies of  tliifl  oompaoy,  and  forming  parte 
thereof,  the  advaoces  of  money  to  the  assured 
CMiaot  be  regarded  either  as  payments  of  the 
losses  or  as  eTidences  of  ai(toissionB  of  liabil- 
ity OQ  the  policies.  These  aneements  ex- 
pressly provide  that,  vhen  proofs  of  loss 
merely  are  presented,  the  insurance  company 
shall  advance  'an  amount  eqairalent  to  the 
insured  value  of  the  cotton  so  lost  or  de- 
stroyed, pending  the  collection  of  the  claim 
against  the  carrier  or  oUier  bailee,  the  in- 
sured agreeing  to  refund  said  advance  im- 
mediately upon  collection  of  said  claim.' 
Here  was  an  advance  actually  made  under  a 
valid  stipulation  of  the  policy,  and  not  a 
payment  in  the  guise  of  an  advance,  made 
under  a  new  arrangement  after  the  loss,  in- 
(tependcDt  of  an  obligation  of  the  company 
to  make  it.  Why  was  the  advance  made? 
Clearly,  because  the  contract  imposed  the 
obligation  to  make  it.  Why  was  it  received 
at  that  time  by  the  assured?  Clearly,  be- 
cause at  that  time  he  was  not  under  the  con- 
tmct  entitled  to  anything  more.  Without 
olalK>ration,  I  thinlc  it  is  entirely  clear  that 
this  feature  of  these  policies  distinguishes 
them,  in  respect  of  the  point  under  consider- 
ation, from  all  the  others  where  the  loans  or 
advances  were  made  without  stipulation  la 
the  ptolicics  to  that  effect,  and  without  ob- 
ligation on  the  part  of  the  company,  under 
pvst  nati  arrangements,  which  bear  unmistak- 
able signs  of  cloaking  the  real  purposes  of 
the  parties." 

The  agreement  on  which  the  money,  after 
loss,  was  advanced,  was  as*  follows:  "Where- 
as by  certain  contract  or  contracts  of  insur- 
ance made  and  concluded  on  or  about  the  5tb 
dayot  November,,  the  Marine  Insurance  Com- 
pany, Limited,  of  London,  insured  Messrs. 
Warren  Manufocturing  Company  and  their 
assigns  against  loss  or  damase  to  certain  cot- 
ton tberefn  described,  and  the  said  assured 
warranted  that  the  said  insurance  should  not 
in  any  way  inure  to  the  benefit  of  any  bailee 
of  said  cotton,  and  the  said  assurer  undertook 
that,  in  case  of  loss  or  damage  to  any  of  said 
cotton  while  in  the  custody  or  control  of  any 
balles,  that  it  would  lend  to  assured,  or  to 
tbeir  assigns,  an  amount  equivalent  to  the 
insured  value  of  the  cotton  so  lost  or  dam- 
aged, pending  the  collection  of  the  claim 
for  the  loss  or  damage  from  the  bailee  or 
bailees  liable  therefor ;  and  whereas,  certain 
cotton  claimed  by  the  said  assured  to  be  so 
insured  has  been  damaged  or  destroyed  while 
iu  the  custody  or  control  of  the  bailees  there- 
of, to  wit,  a  loss  by  flro  amounting  In  its 
insured  value  to  the  sum  of  twenty-five 
thousand  one  hundred  and  three  and  thirty- 
seven  one  hundredths  dollars:  Now,  there- 
fore, this  agreement  witoesseth  that  the  un- 
dersigned, th«  above-named  assured,  have 
this  day  boirowed  from  the  above  namedi  the 
Marine  Insurance  Company,  Limited,  of 
London,  thesumof  money  lastabove written, 
upon  the  express  condition  that  the  said  sum 
ehall  lie  by  tbem  returned  to  the  said  the 
Marine  Insurance  Company,  Limited,  upon 
iihc  collection  of  the  claim  for  the  loss  or 
damage  to  the  cotton  from  the  bailee  or 
bailees  liable  therefor,  and  payment  thereof 
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to  the  undersigneds  Dated  December  20th. 
1887.  [Signedl  Warren  Manufacturing  Com- 
pany.   John  Waterman,  Treasurer. " 

It  will  be  seen  that  the  chancellor  reached 
this  conclusion,  and  took  this  case  out  of  the 
rule  herein  announced,  respectiug  payment, 
by  the  assumption  that  this  advance  was 
agreed  to  be  made  at  all  events  in  the  policy, 
and  that,  the  subsequent  advance  having  been 
made  in  pursuance  of  the  original  contract, 
it  was  not  payment  or  concession  of  liability, 
because  the  policy  covered  the  loss  sustained. 
In  this  conclusion  we  do  not  concur.  Tho 
original  agreement,  properly  construed,  only 
rct^uired  an  advance  in  case  the  Toss  was  at 
a  time  and  under  such  circumstances  as  made 
the  company  liable  therefor;  and,  when  the 
amount  to  cover  a  loss  was  advanced  only  to 
be  returned  upon  collection  from  the  bailco 
or  bailees  liable  therefor,  it  was  a  concession 
that  the  loss  was  covered  by  the  pol  icy,  and 
but  reserved  the  right  of  the  insurance  com- 
pany to  recover  of  the  bailee  through  the 
owner.  If  the  bailee  was  not  liable  to  tlie 
owner,  there  was  to  be  no  return,  and  there 
could  be  no  subrogation.  There  was  nothing 
in  the  policy,  properly  construed,  whidt  re- 
quired this  advance,  whether  the  policy 
covered  the  loss  or  not.  There  was  nothing 
to  prevent  the  insurance  company  requiring, 
as  a  condition  of  advancement,  that  the  as- 
sured should  guarantee  a  return,  if  for  any 
reason  the  insurance  company  turned  out  not 
to  be  liable,  or,  at  least,  agree  to  return  tho 
money  in  that  event.  It  cliose  to  advance 
without  taking  any  guaranty  or  agreement  fur 
restitution,  if  it  should  thereafter  appear  that 
the  insurance  company  was  not  liable  for  the 
loss,  but  took,  instead,  an  obligation  to  re- 
turn It,  not  if  it  were  not  liable,  but  If 
someone  else,  the  bailee,  should  be  made  so. 
This  must  be  held,  in  legal  effect,  to  concede 
that  the  loss  was  covered  by  the  policy,  and 
that  tJie  insurance  company  was  liable  there- 
for, and  to  reserve  ou\y  tJie  right  of  subro- 
gation to  a&sured's  claim  against  the  baileo 
for  negligence,  and  carrier  unpmtected  by  flro 
clause,  and  hence  primarily  liable,— a  right 
existing  without  such  contract.  This  ad- 
vance was  therefore  a  payment.  If  the  In- 
surance compat\>-  coulu  not  have  been  held 
to  make  it,  it  has  chosen  voluntarily  to  do 
so  and  thus  put  the  owoer  in  a  situation  in 
which  he  cannot  be  damaged  by  reason  of 
failure  of  tbe  compress  company  to  insure  for 
him.  Nou  being  able  to  establish  this,  he 
has  no  right  to  a  decree  against  the  Compress 
Company,  and,  of  course,, his  Insurer  has 
none.  The  only  thing  not  conceded  by  the 
payment  was  the  right  which  payment  gave 
of  subrogation  to  owner's  right  against  one 
primarily  liable  for  negligence  or  loss  by 
□re  without  exemption. 

There  is  still  anoth^  special  question 
which  arises  In  the  marine  insurance  policies, 
proper  to  be  disposed  of  here  before  coming  to 
the  last  insurance  question  we  will  present.— 
that  of  contribution.  The  question  indicated 
is  the  coniitruction  of  what  is  known  us  the 
"American  clause"  contained  in  some  of  the 
marine  policies.  It  wo^ld  be  a  useless  in- 
crease of  the  volume  of  this  statement  ii> 
quote  that  clause  fr^pi  all  of.  the  said  poU- 
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des.  Tixy  m  all  In  subAaotially  one'  fonn. 
We  qtMta  two  of  them,  to  wit :  (1)  That  of 
tbe  Pttenix  Insurance  Companv,  b^d  by  R. 
H.  DemiDg&  Ca  :  "Provided,  alwavs,  and 
It  Ib  beraio  fartlm  agreed,  tbat  if  ute  aaid 
MBored  shall  have  made  any  other  aSBunutoe 
upon  the  pranises  aforesala,  prior  in  date  to 
tbii  policy,  then  the  Bald  Phenix  Insurance 
Company  shall  be  answerable  only  for  ao 
much  as  the  amount  of  such  prior  assurance 
nuty  be  deficient  towards  fully  eorering  tbe 
premlaM  hereby  aaeured ;  and  uie  said  Phenix 
iBsuraoce  Oompany  shall  return  tlw  premium 
Dpon  so  much  of  the  sum  by  thorn  assured  as 
Uiey  shall  be  by  such  prior  assurance  exoo- 
erkted  from.  AdA,  in  case  of  any  insurance 
apcm  the  premises,  aubseaueut  in  date  to  tbls 
policy,  the  said  Phenix  Insurance  Company 
■hall,  nevertheleas,  be  answerable  for  the  fun 
extent  ti  tbe  sum  tbem  subscribed  hereto. 
wiUwatright  to  claim  contribution  from  mtii 
tubsecjuent  assurers,  and  shall  accordingly 
be  eDtitled  to  retain  the  premium  by  them 
received,  in  the  same  manner  as  if  no  subse- 
quent assorance  had  been  made. "  (2)  That 
of  tbe  British  &  Foreign  Mwine  Lraurance, 
Limited,  of  Liverpool, la  as  follows :  "Pro- 
vided, always,  and  it  is  hereby  further 
•freed,  that  if  tbe  said  assured  shall  hare 
ude  ain  other  aasuraoce  upon  the  premises 
aforesaid,  prior  in  day  of  date  to  this  policy, 
then  tbe  said  asaurets  shall  be  answerabie 
only  forso  much  as  the  amount  of  such  prior 
saniraDce  may  be  deficient  towards  f  ully'cov- 
erlng  the  pranlses  hereby  assured ;  and  the 
aid  assurers  Shall  return  the  preanium  ubon 
M  much  of  the  sum  by  them  assnnsd  as  tney 
■bill  be,  by  such  prior  assurance,  exonerated 
fnm ;  and  in  case  of  any  insurance  upon  the 
aid  premises,  subsequent  in  day  of  date  to 
(his  policy,  the  'said  aasurera  shall,  neverthe- 
'm,  be  answerable  for  the  full  extent  of 
the  sum  bv  them  subscribed  hereto,  without 
tight  to  Claim  contributioo  from  such  subse* 
qneat  assurers,  and  ^11  accordingly  be  en- 
titled to  retain  the  premium  by  them  re- 
vived, in  the  same  manner  as  if  no  such  sub- 
■Bqnent  aasnraece  had  been  made.  OOier 
inatinee  upon  the  premises  aforesaid,  of 
dale  tbe  same  day  of  this  policy,  sbatl  be 
deemed  simultaneous  herewith ;  and  tbe  said 
unirers  shall  not  be  liable  for  more  than  a 
^ble  contributioo,  in  the  proportion  of  the 
Mm  by  tbem  insured  to  the  aggregate  of  such 
•imaltaaeoas  Insurance." 

Coder  the  terms  of  this,  tho  American 
cuDse.  as  contained  in  the  various  marine 
Polities,  it  was  held  by-  the  chancellor  tbat 
UK  question  as  to  whether  the  fire  insurance 
preceded,  was  oontemporaneous  with,  or  was 
j^bseiiuent  to,  the  marine  iDSumnoe.  was  to 
be  deimiined,  hot  by  the  dates  of  the  li- 
RKctive  policies,  bat  by  the  date  of  the  at- 
tacfalnr  of  the  risk  und«r  each,  and,  holding 
"xt  tbe  ririt  attached  contemporaneously 
aoder  eacA,  it  was  beU  that  the  principle  of 
watributioo  must  govern.  To  fully  under- 
**od  the  cbancelior's  view,  and  reaaona 
'"'efw,  it  ig  proper  to  quote  his  admirablo 
"wanent  in  full  on  this  point.  It  isas  fol- 
iQin:  »t  un  of  tbe  opinion  that,  under  thi 
American  clauses  of  the  marine  open  poli- 
cies then  was  ao  insuranoe  until  the  coMon 
UUR.A. 


was  brought  wiithln  their  terow.  and  became 
the  subject  of  insurance.  An  open  policy 
does  no^  ae  vi  tennini,  insure  property  until 
the  property  is  brought  within  Its  terms. 
Hence  there  is  no  insurance  until  then.  The 
rule  making  the  date  of  the  policy  the  date 
of  tbe  insurance  applies  to  valued  policicjt, 
but  noti  to  open  policies.  Hore  confessedly, 
under  this  rule,  tbe  risks  under  tbe  marino 
open  policies  and  the  fire  open  policies  were 
concurrent,  and  the  American  clauses  do  not 
operate. " 

The  proposition  of  fact  upon  which  this 
is  based  is  dented,  and  it  is  insisted  tbat 
there  was  a  period  of  time,  however  brief, 
after  purchase  before  deposit  in  tbe  compress 
when  the  cotton  was  covered  alone  by  the 
marine  policy,  and  such  seems  to  be  the  fact. 
But,  waiving  this,  we  bold  that  the  date  of 
tbe  policy,  and  not  of  the  attaohlog  of  tbe 
risk,  must  govern.  It  is  so  agreed  in  express 
terms,  and  no  reason  is  perceived  why  such 
an  agreement  might  not  be  m^de  in  contem- 
plation of  open  policies.  It  is  true  tbat  or- 
tlinarily  tbe  date  of  a  (xmtract  Is  not  mate- 
rial, but  this  is  not  true  when  it  Is  specially 
diade  ao  ib  terms, — where  it  is,  among  other 
things,  an  object  contracted  atwut  The  in- 
surer, for  whose  advantage  in  one  sense  it  is, 
may  well  contract  to  assume  nn  entire  lia- 
bility, and  retain  an.  entire  premium  against 
contemplated  additional  insurance  as  well 
as  existing  insiuance.  No  case  has  been 
found  adjudging  the  contrary,  and,  although, 
none  has  been  psoduced  in  which  tlie  aues- 
ticH)  was-  in  terms  raised  and  disposed  of, 
several  have  been  cited  where,  upon  tbe  facts, 
it  arose  and  .Was  taken  for  granted,  as  we  de- 
cide it,  neither  counsel  nor  court  disputing 
its  eorroctness,  and  wltere  it  was  necessarily 
applied  in  effet^ng  the  result.  Amerieaa 
In*.  Co.  V.  QfimMiU  Wend.  309:  Whiting 
T.  Indeptndini  Mui.  Insurance  Co.  15  Md. 
»07. 

Tbat  tbe  actual  date  controls  is  assumed 
and  taken  for  granted  in  previous  cases.  Lee 
V.  MMwekumtU  F.  <£  M.  Im.  Co.  6  Mass. 
208;  WKim  t.  Phetnvt  Int.  Co.  S  Wash.  C. 
C.  dS;  CUumbian  La.  Cb.  v.  CaOeU,  25  U. 
S.  13  Wl*eat.  888,  6  L.  ed.  6M :  Seaman»  v, 
Jjoring,  1  Mason,  146.  While  in  otliers  it 
has  oeiBn  held,  if  policies  bear  same  dute. 
evidence  mfglit  be  received  to  show  actual 
time  uf  execution  of  eacb.  Opinion  by  Jvt^ 
Story,  Pottery.  Manmlnt.  Co.  2  Mason,  47(f. 

This  last  contingency  was  provided  for  in 
onenf  the  policies  quoted,  whidi  made  other 
insurance  of  tbe  same  day  as  tbat  policy, 
"simultuieous"  therewith,  a  strong  evideu- 
tial  fact  h>  show  that  tbe  dale  of  tbe  enutmct 
was  reganled  as  controlling,  and  that  It.  is 
now  oonstruod  as  then  understood.  It  will 
be  aeen  further  on  that  the  purpose  of  the 
clauaa  was  to  alter  tbe  common-law  rule  of 
contribution,  as  announced  In  a  case  to  be 
cited,  and  to  make  the  policies  liable  suc- 
cessively in  tlie  ortler  of  their  respective 
dates.  If  it  be  now  detemiined  that  the  [lata 
does  not  control,  but  tbe  date  of  tbe  attach- 
ing of  the  risk  under  open  policies  deter- 
mnies.  the  rule  of  contribution,  which  the 
clBuao  was  Intieiided  to  amid,  rwould  in  all 
its  force  .be  <reiiwtAt«fl.    We  think  it  eleur 
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that  It  can  have  no  such  construction  as 
would  defeat  the  parpow  for  vhlcti  it  was 
■originated.  In  view  of  tlie  origin  and  pur- 
pose of  this  clause,  this  construction  is  all 
the  more  mauifestlj  correct.  Its  object,  as 
deduced  from  its  effect,  seems  to  liave  been 
to  meet  a  modification  or  change  made  in  the 
law  of  insurance  as  it  liad  been  understood 
to  exist  before  In  England,  by  a  decision  of 
£ord  MansBeld  in  NeuAg  t.  Reed,  1  W.  Bl. 
416.  It  1b  thus  stated  by  Chancellor  Wal- 
worth in  the  case  hereinbefore  cited  of  Ameri- 
can Ins.  Go.  v.  Qriswold:  "By  tlie  continen- 
tal Iaw  of  ^Europe,  and  the  law  of  English 
insurance  as  it  existed  previous  to  the  decis- 
ion of  Lord  Mansfleld  In  iVhoAjr  t.  ^ed, 
supra,  if  there  were  several  policies  of  dif- 
ferent dutes  upon  the  same  subject,  and  the 
amount  of  insurable  interest  was  insufncient 
to  cover  the  whole  amount  insured  in  both 
policies,  so  as  to  constitute  a  case  of  double 
insuntnce,  tlto  second  policy  only  attached 
upon  or  covered  so  much  of  the  insurable  in- 
terest as  Whs  not  covered  by  the  first  policy; 
and  the  second  underwriter  was  only  entitled 
to  retain  the' premium  pro  tanto,  where  thn 
commencement  and  termination  of  the  risk 
and  the  perils  insured  against  were  the  same. 
3  Kent,  Com.  281 ;  Vanderl.  Com.  p.  655,  b. 
4.  chnp.  16.  S  7;  Miller,  Ins.  866.  By  this 
auoienC  Bnglish  rule  and  the  continental 
law  the  secmid  underwriter  was,  as  he  ought 
to  be,  merely  substituted  in  the  pliu»  of  the 
assured,  as  to  the  uninsured  interest  of  the 
latter,  which  was  not  covered  by  the  first 
policy;  so  tliat  tbe  rule  of  apportionment 
between  the  first  and  second  sets  of  insurers, 
whore  both  policies,  when  taken  together, 
were  sufficient  to  cover  the  whole  Inmrable 
interest,  was  precisely  the  same  nA  it  would 
have  been  between  the  underwriters  In  the 
first  policy  and  the  assured,  if  the  second 
insurance  had  not  l>een  made.  If  the  object 
of  the  American  clause  was  to  restore  this 
ancient  rule  of  apportionment  iKtween  the 
underwriters  Id  successive  policies,  aa  it 
originally  existed  In  the  Mercantile  Law  of 
Ensland  as  well  as  the  rest  of  Europe,  It  is 
hardly  possible  to  do  it  in  more  appropriate 
and  explicit  language  than  Is  used  in  Che  last 
paragraph  of  this  clause.  That  language  is 
that,  in  case  of  an  insurance  subsequent  in 
date  to  the  first  policy,  the  Underwriters  in 
the  first  policy  'shall  nevertheless  l>e  answer- 
able for  the  full  extent  of  the  snm  by  tbem 
subscribed,  without  the  right  to  claim  con- 
tribution from  such  subsequent  assurers,  and 
shall  accordingly  be  entitled  to  retain  the 
premium  by  them  received  in  the  same  man- 
ner as  if  no  such  subseouent  assurance  had 
been  made ;'  that  is,  ttiat  they  are  to  have  no 
rl^'ht  to  claim  a  contrllmtion  from  the  sub* 
sequent  sssurers,  and  are  to  be  answerable  to 
the  assured  In  the  same  manner  as  If  the 
subsequent  insurance  had  not  lieen  made,  as 
well  as  to  retain  the  premium  in  the  same 
manner.  It  appears  to  be  impossible,  there- 
fore, under  tliis  policy,  that  the  circumstance 
of  there  being  sabsequent  policies  under- 
written by  others  could  make  any  difFerenoA 
as  to  the  apportionment  of  the  loss  as  between 
the  underwriter  in  the  first  policy  and  the 
assured,  or  those  who  represented  the  instir- 
13L.B.A. 


able  interest  of  the  goods  out  board  at  the 
time  of  the  lose  not  corerad  by  Itot  policy. ' 
Idjp.  481,  483, 

We  liave  presented  the  quotatttniT  with  the 
argument  and  statement  of  the  purpose  for 
which  It  Is  made,  and  do  not  deem  it  necea- 
sary  to  add  more  on  that  q^uestioo. 

We  come  now  to  the  question  of  Gontributi<m 
between  the  intfureEB  or  co-instuers,  the  fire 
and  marine  companies.  The  nominal  assured 
in  the  fire  policies  was  the  Compress  Cmn* 
pany ;  the  designated  beneficiaries  were  the 
railroad  ctHnpanies,  transportation  lines,  and 
owners.  The  two  former  (the  Compress 
Company  and  carrier  risks)  were  not  in- 
cluded la  the  marine  policies.  Nevertheless 
it  is  Insisted  Uiat  the  owners*  risk  covered 
in  the  marine  policies  was  the  same  as  own- 
ers' risk  covered  in  the  fire  policies,  and  that 
contribution  must  therefore  be  enforced  be- 
tween these  companies.  Tlie  Insuperable 
objection  to  this,  so  far  as  the  ComprRss 
Company  and  carriers  are  involved,  is  that 
aa  to  their  risks  they  are  not  covered  by 
marine  policies,  while  they  are  covered  1^ 
the  fire  policies.  It  follows,  therefoie.  that, 
BO  far  as  the  Compress  Company  or  the  car- 
riers may  be  held  liable,  the  fire  companies 
must  respond  to  that  liability,  and  there  can 
be  no  contribution  as  to  owners'  insuraace 
until  that  liability  Is  extinguished.  If  this 
wore  not  true,  the  very  purpose  for  which 
the  flre  policies  were  proenred-^that  of  in- 
demnity tO'  the  assured— would  fait.  The 
object  of  iall  such  Insurance  is  indemnity, 
ana  no  equity  of  contritnition^n'deteat  it. 
Indemnity  is  the  prime  object  of  Insurance. 
Every  other  rule  is  suboralnate,  and  In  no 
case  will  contribution  be  enfosced.ao  as  to 
deny  indemnity  and  equity  Co  all  the  ■wurod. 

In  application -of  this  rule  the  Compress 
Company  Insists  that  the  fire  insurance  must 
be  so  appropriated  as  to  leave  no  party  In- 
cluded among  the  assured  in  these  policies 
unprotected.  Beoognizing  that  the  effort  to' 
protect  Its  own  intorest  had  been 'made  wttti' 
out  specification,  except  that  it  was  samred. 
and  that  carriers'  and  owners'  interest  spe- 
cially insured  must  be  taken  into  consider- 
ation, and  be  provided  with' full  Indemnity 
before  it  Is  affected,  and  to  prevent  its  being 
injuriously  affected,  it  insms  that  it  has  the 
right  to  have  the  fire  insorance  fund  so  ap- 
plied as  to  indemnify  carriers  and  uninsured 
owners,  and  thus  protect  itself  as  one  of  the 
assured,  which  it  Insists  it  is  in  this  sense  and 
to  this  ^ect,  because  tlie  object  of  being  an 
assured  was  to  derive  any  benefit  properly  or 
in  any  contingency  occurring  in  conmquenoe 
of  Insuring  these  special  interests;  that  being 
thus  insnrad,  tiien  it,  as  assured.  Is  a  bene- 
ficiary to  any  extent  which  sucli  insiinnce 
so  applied  makes  it.  when  their  protection 
and  Its  own  Is  secured  by  such  applicatioa. 
It  does  not  insist  that  It  can  in  any  event 
take  a  benefit  under  these  policies  over  an 
owner,  but  It  claims  the  right  to  have  the 
flre  insurance  appropriated  to  uninsured 
owners  liecause  others  are  not  damnifled ; 
and.  If  they  are,  then  ^  compnn  corapanr 
is  liable  to  them  under  Its  contract,  exbreai 
or  Implied,  to  procure  insurance,  and  tin 
money  it  receives  In  swdi  appropriatimi 
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woold  have  been  at  last  appropriated  to 
owoen  when  needed  (or  tbeir  indetnaity.  It 
]|  iotisted,  hoirever,  In  this  contingency 
Khidi  lias  now  arisen,  wbere  certain  owners 
«re  damnlBed  by  the  loflB,  and  others  not, 
Hat  equity  requires  the  appropriation  in  the 
carriers'  favor  to  tbe  loss  of  the  otherwise  un- 
insured owner  ;  that  Auch  approprttitlon  can- 
not injure  an  assured  owner,  for  be  gets  his 
full  iosurance  from  that  source,  and,  if  It 
fails,  tbe  Comprees  Company  ig  liable,  and 
the  protection  it  receives  in  the  appropriation 
claimed  goes  to  his  benefit;  that  this  result 
csDDot  be  defeated  In  favor  of  contribution, 
by  the  intervention  of  owners'  insurer  claim- 
ing subrogation.  He  is  not  entitled  to  sub- 
rogation-to  tbe  owner's  claim  aKainst  the 
Compress  Company  for  failure  to  procure  in- 
surance. This  right  would  only  exist  as  to 
that  procnred,  nothing  else  preventiiig;  but 
here  it  must  not  be  construed  to  extend  to 
that,  and  thus  defeat  the  application  of  the 
policies  procured  to  indemnity  of  the  anured. 
Tbe  claim  of  the  Compress  Company  is  not 
that  it  escapes  liability  to  the  owner  for  de- 
faalt  in  not  procuring  insurance,  or  that  It 
ii  eotitled  to  thus  escape  it,  but  It  is  that, 
to  tbe  extent  the  Compress  Compftny  did  take 
oQt  tacb  Insumnce,  the  insnmnce  can  and 
must  be  applied  before  any  contribution  Is 
invoked,  so  as  to  protect  the  Compress  Com- 
pany to  that  extent,  and  that  ts  diMie  by  ap- 
plying this  insurance  to  the  Oartler  liability 
and  to  cover  loss  of  tbe  otherwise  uninsured 
owner. 

In  this  view  we  ooncilr,  disagreeing  with 
tbe  chancellor,  who  held  all  owners  entitled 
primarily  to  participate,  and  their  insurers 
to  do  so  by  subrogation.  This  was  one  of 
tbe  questions  not  before  the  court  in  tbe 
Latuaiter  MUb  Cam.  There  it  was  said, 
i^ile  tak«i  out  for  tiie  benefit  of  carriers 
(meaning  oootractiog  CMrters),  the  cotton 
itielf  was  insured,  wid  tills  we  again  repeat 
here.  But  Uie  question  of  cOotriuatlon  and 
salmgatlon  now  arising  did  not  arise  In  that 
<SK ;  what  was  then  said  was  not  in  that  view 
LeaviDg,  therefore,  that  question,  we  return 
to  the  question  of  contritration  among  others. 

The  rale  of  oautrtbutlon  unoDgco-lnsunm 
Is  one  which  equity  has  evolTedont  of  con- 
ditions of  contemporsDoous  liability  for  the 
sune  loss.  Like  all  others  of  such  origin, 
ft  is  the  application  of  common  sense  and 
natural  justice  to  situations,  Bbd  the  solution 
of  difBcoltles  not  provided  for  by  fixed  rules 
of  law.  Its  object  is  to  do  justice,  and  it 
vill  not  be.  under  anr  circumstances,  a  cor- 
rect appl  icatioo  of  it  If  tbe  result  is  Injustice 
to  any  of  the  aasund  affected  by  the  appll- 
citlon.  If  the  property  which  was  the  sub- 
ject matter  of  losuranoe  was  the  same,  in- 
terest  the  same,  and  risks  identical,  the 
<nitribution  consequent  is  obviously  that 
which  would  be  proper  as  between  co-sureties 
for  the  same  oblieatlon.  But  here  the  fire 
policies  were  on  two  interests  and  risks  (that 
of  contractiog  carriers,  and  of  the  Comprees 
Company,  as  shnwn),  not  covered  by  tbe 
Burioe  policies,  and  the  fire  insurance  fund 
■sat  therefore  be  first  applied  so  as  to  pro- 
tect these.   If  in  rach  applieattoo  it  is  ex- 


haufltod  in  indemnifying  the  carriers  held' 
liable  and  uninsured  owners,  then  tliere  will 
remain  no  fund  for  contribution.  If  not,  - 
the  marine' insurers,  not  having  the  American 
clause,  are  entitled  to  have  contribution,  as 
the  fire  iosurance  was  foi*  all  cnrnera.  in- 
cluding those  covered  by  the  marine  policies 
(excluding,  of  course.  Hall,  who  did  not 
consent  to  procuring  of  fire  insurance  for 
him.  but  forbade  It).  To  do  equity,  the  fire 
iosurance  must  be  appropriated  to  cover  car- 
rier liability  and  ottierwiae  uninsured  own- 
ers. As  it  18  insufficient  for  thfs  purpose, 
it  will  result  that  there  will  be  no  contribu- 
tion. 

One  of  the  claims  involved  in  this  record, 
that  of  Paton  <fe  Co.  for  twenty-nino  bales 
of  cotton,  stands  on  different  ground  from 
that  of  others  discussed.  Thebul  of  lading 
of  the  Kanawha  Dispatch,  held  for  this  cot- 
ton, had  a  valid  flre-clause  exemption ;  but 
this,  of  course,  did  not  operate  to  excuse  the 
companv  from  liability,  If  the  loss  was  oc- 
casioned by  negligence,  and  It  is  insisted  the 
loss  was  so  occasioned.  There  was  no  special 
allegation  that  the  twenty^-nlne  bales  referred 
to  wore  burned  after  tftey  were  loaded  on  tfat) 
cars,  but  Such  was  tjie  fact,  as  proven  npbn 
general  allegatioa  of  liabfllty  of  the  com- 
pany for  its  loss.  The  evidence  was  proper 
under  the  general  allegation,  and,  if'  it  makes 
but  a  case  of  negngence,  tiie  Kanawha 
Dispatch  is  liable  notwithstanding  the  fire 
clause  exemption.  The  testimony  of  witness 
.Wheaton,  introduced  by  defendant;  shows 
that  this  cotton  Was  in  the  second  section  of 
a  train  made  up  to  leave  about  7  o'clock. 
That  this  section  stoqd  near  the  compress. 
The  train  should  have  been  made  up  and 
pulled  away  from  there  from  one  half  t» 
three  quarters  of  an  hour  before  leaving  time. 
He  says  leaviag  time  wap  7  o'clock  or  7 :30 ; 
"about  T."  He  wavaAed  by  counsel  of  the 
company  toexamlmf  his '(witness')  office  rec- 
ords, and  see  if  he  can  find  the  scbedule'then 
in  force,  and  give  It  to  said  counsel,  and 
answered.  "I  will  do  so."  'Wliether  he  did 
or  not  does  not  appear.  If  so,  counsel  did 
not  file  It.  It  may  be  therefore  fairly  pie- 
Bumed  that  the  starting  time  was  not  later 
Uuw  7.  He  was  askm  by  complalnnnts' 
counsel  If  the  leaving  time  was  7  o'clock, 
and  if  that  custom  haa  been  followed  would 
not  the  compress  track  have  then  been  cleared : 
and  answered,  '^It  would  have  been  cleared 
of  the  loaded  cars."  It  thus  and  elsewhere 
appears  lo  his  testimony  that  the  cars  were 
left  where  tbey  burned  later  than  ordinary. 
But,  added  to  this,  the  witness  shows  that, 
while  taking  oft  the  first  section  of  tbe  train, 
the  "engine  In  starting  broke  a  draw-bar 
about  the  middle  of  tbe  car  of  the  first  sec- 
tion. The  key  came  out,  aud  they  had  to 
throw  that  car  on  tbe  main  line,  and  go  back 
and  get  tbe  rear  part  of  the  train,  and  pull 
that  out."  That  this  breakage  cuused  a  de- 
lay of  at  least  7  to  10  minutes.  In  the  mean- 
while, before  reaching  the  second  section,  it 
had  taken  fire,  and  In  that  condition  was  re- 
moved. Even  after  this,  two  cars  attached 
to  this  one,  containing  the  twenty-nine  bales 
of  cotton,  were  put  out  wiUi  buckets  of 
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■wtAttT.  This  one  cou]d  not  be,  and  was  lost. 
UpoD  the  facta  the  chaacellw  found  this  Issue 
in  f&yox  of  defendant. 

It  is  insisted  liere,-  In  support  of  the  find- 
ing, that  neitiwr  the  delar  nor  the  breakage 
of  the  train,  but  the  3re,  was  the  proximate 
cause  of  the  loss.  In  this  we  do  not  concur. 
Granting  that  tlie  slight  delay  would  not  of 
itself  luve  made  the  compaoy  liable,  here 
ve  have,  in  addition,  the  breaking  of  the 
train  machinery  when  the  effort  is  made  to 
remore  the  cotton,  bat  for  which  it  might 
have  been  saved  notwithstanding  the  nre. 
This,  we  think,  was  therefore  the  proximate 
cause  of  the  loss.  The  proximate  cause- of 
an  injury  may,  in  general,  be  stated  to  be 
that  act  or  omission  which  inunediately 
<iau8es  or  fisiils  to  prevent  the  tnjair ;  an  act 
or  omission  occurring  or  concurnng  with 
another,  which,  liad  it  not  happened, 'the  in- 
jury would  not  have  been  inflicted,  notwith- 
standing the  latter;  illustrating  by  these 
facts :  It  is  true  that  the  fire  destroyed  the 
cotton,  and  in  that  sense  caused  the  lose, 
but  it  appears  that,  notwithstanding  the  oc- 
currence of  the  fire,  the  cotton  would  not 
have  been  burned  by  it  had  not  the  break- 
ing of  the  train  while  it  was  being  removed 
ha{)pened,  so  that  but  for  this  fact  the  cotton 
would  have  been  saved.  This  must  therefore 
be  held  to  be  the  proximate  cause  of  the  loss, 
and,  if  it  was  the  result  of  negligence,  ihe 
carrier  must  answer  for  it.  The  complain- 
ant must  show  negligence.  He  proved  a  de- 
lay of  the  train  caused  by  breaking  of  ma- 
chinery. It  then  devolved  upon  the  carrier 
to  show  that  this  resulted  from  a  latent  de- 
fect or  other  cause  sufficient  to  excuse  it. 
Failing  to  do  this,  the  carrier  was  liable, 
and  the  liability  is  here  adjudged,  reversing 
the  decree  of       chancellor  on  this  point. 

There  was  a  question  decided  bv  the  chan- 
cellor as  to  appropriation  of  the  snare  of  in- 
surance of  a  currier  not  before  the  court, 
which  it  is  necessary  to  notice,  and  .we  will 
do  so  in  the  summary  of  results  of  modifica- 
tions of  his  decree,  this  being  a  most  ma- 
terial one ;  for,  we  disagree  with  the  chancel- 
lor that  this  fund  can  be  here  dispceed  of 
under  the  principles  settled.  To  indicate 
the  modifications  resulting,  we  add  a  more 
specific  statement  of  loss  and  relations  to  it 
of  various  carriers.  The  figures  given  are 
from  the  briefs  of  counsel  assumed  to  be  ac- 
curate, without  actual  verification  from  the 
record.  There  were  14,009  bales  of  cotton 
in  all  in  the  compress  when  burned.  Of 
this  number,  3.124  bales  were  never  sued  for, 
the  Conipn^  Company  or  its  insurers  having 
paid  for  1,038  bales  to  owners,  and  no  suit 
was  brought  as  to  the  remaining  l.OSti  of  the 
2,184...  Of  the  remaining  11,8^  bales,  3,326 
were  in  the  compress  shed  under  permits  and 
compress  reoeipte,  but  covered,  by  no  bills  of 
lading.  The  other  9,650  were  In  the  com- 
press shed,  and  undev  bills  of  lading  of  va- 
rious railroad  companies  and  transportation 
lines;  but  stnne  have  disappeared,  leaving 
hbout  9.r>79  bales  covered  by  bills  of  lading 
of  cotton  involved  in  these  and, suits  liereto- 
fore  hoard,  with  29  bates  belonging  to  Paton 
&  Coi.  covered  by  billSjof  tailing  pf  Kana- 
wha  Dispatch,'and  burnt  on  cars  of  Newport 
18  L.  R.  A. 


News  &  Mississippi  Valley  Company,  mak- 
ing, in  all  0,608  bales  now  in  suit.  The  fol- 
lowing carriers  had  executed  bills  of  lading 
for  same,  to  wit : 

Cairo,  VlDoennes*ChtotsoIilne..a,067  bales  ootton. 
Kanawha  Despatch  <or  Newpfwt 
News  A  Hi^dsBlppl  VallerCbm- 

pany)  "  " 

Newport  Mews  *  VMmUVP*  VaN 

ley  Company. J...*..,.™   477    "  " 

I/)ui8ville.  New  Orleans  A  Texas 

KnIlruHil    454  " 

ItidlHim,  HltKimhigtonft  WeMra 

ItailroaU  *   4U    "  " 

develand,  Gf^UBtbus.  Ctndnaatl 

sciaatumit^BeMKmS^:         m  ** 

rainCtne:     ffi7  '» 

B,G06 

The  Kanawha  Destmtch  Is  held  not  liable 
in  all  suits  except  that  of  Paton  &  Co.  In 
the  contribution  tberefcm  3,829  bales  are 
eliminated,  so  far  as  the  carrier  liability  is 
concerned.  There  is  consequently  no  recov- 
ery to  be  had  against  the  Compress  Company, 
through  this  carrier,  by  owners  in  favor  of 
marine  insurers.  The  recovery  of  marine  in- 
surers through  owners  depends  upon  the  estab- 
lishment  of  the  primary  Ifability  of  the  car- 
riers having  contracts  with  the  Compress 
Company,  to  cover  cotton  with  insurance, 
and  thus,  by  and  in  consequence  of  such  re- 
covery, reaching  the  (impress  Company. 
It  is  indispensable,  therefore,  to  that  result 
that  the  carrier  be  sued,  and  judgment  lie 
rendered  against  It  The  Cairo,  Vincennes 
&  Chlcaeo  Line  is  not  sued,  and  therefore 
there  can  oe  no  recovery  In  favor  of  the  own- 
ers through  that  carrier  against  the  Compn-ss 
Company.  This  eliminates  5,082  tmles,  for 
which  no  recovery  can  be  had  against  tlic 
Compress  Company.  The  chtmcellortliought, 
by  reason  of  declaring  a  liability  without 
adjudging  it  ag«inBt  uiia  Ctnapsny  not  he- 
fore  the  court,  fie  oould  pass  over  it,  and  ap- 
propriate BO  much  of  the  fire  insurance  fund 
as  he  might  thus  determine  belonged  to  it. 
We  are  of  opinion  this  cannot  be  done. 
There  was  no  service  on  theC/airo,  Vinoennes 
&  Chicago  Company ;  no  appearance  entered 
by  or  for  It  1  no  attachment  of  propcrtv  and 
publication ;  and  hence  it  is  not  actually  or 
constructively  before  the  court  for  the  ap- 
propriation of  any  property  or  fund  in  which 
it  liHs  so  interest.  No  appropriation  of  any 
fund  can  be  made  to  an  extent  which,  under 
any  holding  in  a  suit  againat  it,  might  re- 
sult in  showing  that  it  is 'injured.  It  rjtnnot 
bft  injured  by  the  appropriation  of  that  pro- 
portion of  the  fire  insurance  fund,  which, 
as  between  itself  and  other  carriers,  would 
not  belong  to  it  under  any  ruling.  Hence, 
in  appropriating  so  much  of  that  entire  fund 
to  the  liability  of  other  carriers  as  their  pro- 
portion of  the  liability  isito  its  sliare.  no 
in}ustice  can  be  done,  and  this  is  the  extent 
to  which  we  can  go  in  this  caae.  The  Com- 
press Company  is  entitled  to  hold  that  fund 
in  trust  for  tlie  absent  carrier,  to  imlemnify 
it  (and  to  that  extent  to  protect  the  Compress 
Company),  in  case  the  carrier  ia  sued,  and 
itB  liability  fixed,  and  It  sues  the  Compresa 
Company. 

In  view  of  the  fact  that  only  contractini^ 
OM-riers  (that  is,  thoseJiavitig  contracts  witE 
the  ^Compress  Company  to  carry  insuranoe)« 


Digitized  by 


Google 


woe  eattmented  w  being  entltted'toffiudci- 
paK  ID  tbt  InsnnuMje  fiuid,  -  it  Is  deemed  au- 
perfluoua  to  say  that  Hon- contracting  carriers 
—as  tlie  Blue  Line — are  not  so  entitled,  sod 
wilt  be  hj  decree  excluded  from  such  partici- 
pation. 

We  are  aware  that,  Iodk  bb  tbis  oplDioa 
ti,  it  is  necessarily  too  brief  in  many  particu- 
hn.  The  number  of  caNasnd  the  multi* 
tude  of  questions  involTod  h^ve  made' tbe 
whole  presentation  a  matter  ot  extended  writ- 
iDg,  eren  after  elimination  of  many  special 
qiieatioDS,  the  result  of  ths  .deoision  of  cer- 
uio  general  ones,  but  for  the  same  reasdn 
have  oasasiimedaa  to  deal  in  too  brief  a  man- 
ner wiA  most,  if  not  all,  of  them,  to  do  jus- 
tice to  tbe  able  and  elaborate  arguments 
which  have  been  addressed  to  us.  But  aftes 
all,  it  must  be  remembered  that  what  is  de- 
sired of  a  court  is  a  solution  of  dilflcultiea, — 
a  correct  decision  of  questions,— nth w  t^ian 
elabonte  statement  or  disctusiim  of  them, 
particularly  when,  frmn  ^ir  number  ot 
TBriety,  an  opinion  of  mwdi  lengUi .  must 
neceaaarity  be  short  in  particalarB.  It  vonld 
hm  gifen  us  modi  pleasoie  to  hne,  with 


each'  {(tiestion;  rbsteted  at  length  the  Vsrious 
positions  and  argumeats  of  counsel  prA  and 
eon,,  and  td  hare  reriewed  the  many  authori- 
ties collected  with  so  much  Industry,  and 
presaed  upon  us  with  so  much  force ;  but 
time  is  inadequate  to  the  task,  and  we  have 
been  obliged  to  content  ourseWes  with  deter- 
mining, upoB  due.eotttdinMtion8,  the  appli- 
oatioB  of  the  law  as  in  our  judgment  it  Is 
best  settled  amid  t^e  vlewa  presented.  If, 
in  refiectiUK  tbe  judgment  of  tbe  court,  I 
have  done  It  with  reasonable  a4;curacy  and 
corrBCtness,  I  have  accoroplisljed  the  purpose 
efaie^y  deaicedr.' end  better  tfasn  would  have 
been  done  by  elaboration  of  statement  and 
inaocuracy  of  omcUisiDn.  Th»  dttm  Ute 
ehfi»e^lor  iHlt  be  mod^ed  as  herein  indicattd. 
The  costs  of  both  courts  will  1m  divided  In 
the  several  suits  In  which  they  are  respect 
lively  involved  between  the  marine  insurance 
companiesandtbeCompressCompauy.  Costs 
of  special  leoovery,  as  tlut  of  Paton  &  Co. 
against  deftmdant,  held  speclslly  liable,  and 
compltflnaots  cast  in  suits  will  ^aj  costs 
thereof.  *• 


OBEQON  SUPREME  COURT. 


J.  W.  COOK,  Appt, 

V. 
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1.  A  eorporatloii  composed  oftthe  tn- 
haUftants  of  the  '  territory  sltiuited 
around  the  movth  of  a  pabllc  nrnvU 
gable  rlTM*.  wblcb  is  obarged  witb  the  duty 


of  maintaining  therein  a  ship  ofaanoel  of  mifll- 
dent  width  and  depth,  and  empowered  to  levy 
taxes  to  raise  the  necceeary  f  uads,  l9  •'reated  for 
municipal  purposes  wltfam  a  cooatttotiOBal  pro- 
vlsloa  permttMnHT  -tiie  creation  of  snoh  corpom- 
tlons  by  opeclal  laws. 
8>  Plartng  the  burden  of  i"^<w*^i«hw0 
a  harbor  npon  those  Uwlng  in  Its  im- 
mediate wicinity  ^oefl  not  violate  a  constitu- 
tional requirement  that  all  taxatkm  shall  be 


Iota.— ItixaHon,  omentl  and  local,  mitat  b»  for 
pubhe  purptm. 
l^zatlOD  may  be  either  ceoer^  or  loool;  but, 
rtftber  geiieral  or  looal.  It  most  be  for  a  public 
pnrpoie  and  not  a  mere  [wlvate  parpoae.  HcBean 
V.  Chandler.  •  Helak.  mt  Aator  v.  New  York,  7 
■IoiM8ft8.UD;  People T.Bro^dyn. 4 N.Y.iU:  Feo- 
fl«  r.  Salem  Twp.  Board, »  Hleta.  4BR;  1  Hetty, 

Xmiietpal  otMrpomtloas,  oUier  than  dtlea,  towna 
and  rlllaigefl,  may  be  vested  with  powers  to  BaMv 
Md  ooUeot  taxes  for  corporate  purposes,  but  auch 
taxeiBust  be  uniform  as  to  persons  and  property 
nUn  the  dirtrlot  ereoted.  Updflte  v.  Wright,  81 
HL  a:  Board  of  IHreotois  Houston,  n  ZU.  818: 
Hirrard  V.  St.  Oalr  *  H.     *  P.  Dtainase  Oo.  n  m. 

Fvople  V.  Saknnoa.  51  IlL  87;  Gage  v.  Graham, 
B  111.  144:  Hea^  v.  Drainage  Oomn.  C8  lU.  105. 

Tbe  enenOal  requMteof  aU  taxation  la  that  it  be 
ior  pobUo  puiposes,  whether  flie  penalty  be  pay- 
able to  tbe  State  or  to  IndlTMuals.  Hie  purposo 
■IK  he  pubUo.  HIsbee  v.  Stockle,  4i  Hleb.  Ml: 
Swnmoa  v.  CUoago,  44  III.  M:  Wauwatoea  v. 
Oiniyon.lS  Wls-SH;  Hanson  V.  Temon,Sr  Iowa. 
ff:»a>pleaBv.Pbttadelphls,aPaia^  Curtis  v. 
vUpplcH  WlalBO:  WilUans  v.  trewSane  Sohool 
Din.  No.  ^  S  Vt  271;  LoulavlUe  A  K.  a  Oo.  v. 
Q>vMKn)Oo>ant7Ct.lSneed,eK:  Fndandv.Haa- 
fim.  10  Allan,  9»:  Hammett  r.  PhUaOelphla,  <5 
f>.  m  AUeo  v.  Jay,  ttXe^  IK. 

A  Mate  purpose  most  he  aooomplUied  by  state 
tuaUoD,  a  eoun^  pnrpoae  br  oonnty  taxation, 
■ad  a  public  putpose  for  any  infMior  distriot  hr 
WLRA. 


taxation  of  such  distriot.  Cooley,  Taxn.  Sd  ed.  141. 

A  corporate  purpoee  la  a  purpose  oeoeaaary  or 
proper  to  carry  into  elleot  the  object  of  tbe  crea- 
tion of  the  ooiporate  body.  Cliicago.  D.  &  V,  R. 
Co.  v.  Smith.  flS  lU.  M8:  Livingston  County  v.  Dar- 
lington, 101 U.  8. 417.     L.  ed.  lOlfl. 

A  public  urovemmental  use  or  purpoee  is  essential 
to  the  validity  of  a  tax.  Parkfirabuig  v.  Brown, 
106  n.  8.  487, 2T  L.  ed.  238i  1  Deaty.  Tazn.  14. 

EquaUty  and  untformUy  of  taxation. 
Hie  provMoo  of  the  State  Constitution  requiring 
equality  and  uniformity  In  taxation  la  not  a  re- 
striction on  the  absolute  power  of  taxation,  but 
affects  only  tbe  mode  of  its  exercise.  Beala  v. 
Amadur  County,  86  Cal.  se4, 

A  tax  la  not  unconstitutional  when  It  Is  equal 
and  uniform  throughout  the  taxing  district.  Bast 
Portland  V.  Hultnonuih  County,  8  Or.  83. 

That  tbe  rule  of  taxation  ahull  be  uniform,  means 
that  the  course  or  mode  Jn  levytnR  or  laying  taxes 
shall  be  uniform:  that  each  step  taken,  tlie  valua- 
tion and  the  rate,  must  be  umform.  New  Orleans 
V.  Davidson,  SO  La.  Ann.  BAB;  Weeks  v.  Milwaukee, 
10  Vis.  tU;  Knowlton  v.  Rock  County  Supra.  8 
W1s.4ia 

XoGOl  taxation. 

Local  taxation  must  be  for  a  local  aa  well  as  a 
publle  purpoae.  See  1  Deety,  Taxn.  I  fh  Niebois  v; 
Brldaeport,  27  Conn.  4W;  WllliunB  v.  Oammaok,  t7 
HiM.»S. 

TiM  Legielatute  may  nuke  local  miprovcmentB, 
or  authmlze  the  same  to  be  made,  and  a  tax  on  a 
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equal  and  uolfonii.  altliough  the  enUra  State  wtU 
be  benetlted  thereby,  |(  Ita  malntenaDce  Is  posi- 
tively neoenaiT  to  tbe  existeuoe  of  the  settle- 
meota  upoo  Its  shores. 

iStnOum,  Ck.  J»  dttMnlsJ 

guir8,isn.} 

APPEAL  by  complalnaiit  from  a  decree  of 
the  Circuit  Court  for  MuHuomah  County 
lo  faror  of  defeodantB  In  a  auit  brought  to  teat 
the  validity  of  an  Act  creatlDg  defendaot  a 
municipal  corporation.  Affimud. 
The  case  aufflcieotly  appears  in  the  opinioD. 
Mtura.  Dolpb.  BeUiiiccr»  Hailor|r  A> 
SiaaoB  for  appellant. 
Mr.  Ellis  O*  Hughes,  for  reapondents: 
The  meaning  of  "municipal"  fa,  in  legal 
effect,  the  same  as  public,  or  gOTenunental,  as 
MinlradfstlDfEuished  from  private. 

Worcester.  Diet.;  Webster,  Diet.;  Burrill* 
Law  Dick;  Bouvta-.  Law  Diet. 

Kent  does  not  even  uae  tbe  w<»d  "munfd- 
pal "  in  bis  division  of  corporations  into  daaaei, 
but  be  does  use  the  word  "public"  as  its 
equivalent,  which  it  ia<act  is. 

2  Kent.  Com.  *274, 275.  See  State  v.  Leffing- 
tMlt,  54  Mo.  458;  Barton  v.  MobtUHchooi  Comrt. 
4S  Ala.  598.  607;  Peoj^  r.  Salomon,  Sl  Bl.  37. 


BttWB.  J. ,  delivered  tbe  t^olon  of  tbe  coart ; 

This  suit  ioTolvea  tbe  conatitutiotialitj  of  an 
Act  of  tbe  Le«iBlative  AsMmbly  of  thn  State 
entitled  "  An  Act  to  Establish  and  Incorponte 
the  Port  of  Portland,  and  to  Provide  for  tbe 
Improvement  of  tbe  WOlamette  and  Colomliia 
Bivers  in  said  Port  and  betveeo  Bald  Fort  and 
the  Sea."  Laws  1891,  p.  791.  This  Act.  in 
terms,  creates  a  aepeiate  district,  with  defined 
boundaries,  which  embracessubBtantially  what 
was  at  tbe  time  of  tbe  paar«|re  the  Cities  of 
Portland,  East  Portland,  and  AlUna,  and  now 
tbe  City  of  Portland,  to  be  known  as  the  "  Port 
of  Portland,"  and  tiie  inhabitants  thereof  are 
constituted  and  dedared  to  be  a  corporation  by 
the  name  and  style  of  the  "Portof  Portland," 
and  as  such  to  have  perpetual  succession,  and 
by  said  name  to  exercise  and  carry  out  all  the 
corporate  powers  atid  objects  by  naid  Act  con- 
fernd  and  declared,  make  all  contracts,  bold, 
receive,  and  dispose  of  real  and  personal  prop* 
er^,  such  as  may  be  necessary,  requtdie.  or 
eoDveoieot  in  carrying  out  the  objects  of  said 
corporation,  as  therein  set  out  and  expressed, 
and  sue  and  be  sued,  plead  and  be  imideaded, 
in  all  Qctioos,  suits,  aud  prooeediDgs  biouebt 
by  or  against  it.  By  said  Act  it  is  declared  that 
the  object,  purpose,  and  occupation  of  such 


ocal  district  for  such  Improvements  Is  const itu> 

tlonal.  Dolly  v.  Swope,  47  Wis.  357;  'Willtaina  v. 
Camineck,  £T  Hiss.  9)9. 

Where  laoda  are  improved  by  lefrislatlve  action, 
on  the  ground  of  public  utUl^.tbe  cost  of  snoh 
ImpTOvementa  may,  to  a  certain  decree,  be  Imposed 
on  the  parties  who.  In  oonsequenoe  of  ownioir  the 
lands  In  tbe  viclolty,  receive  a  peculiar  advantage. 
Hanscom  v.  Omaba,  11  Neb.  37;  Tide- Water  Co.  t. 
Ooster.l8N.J.Eq.6ST. 

A  statute  delegatlntr  power  to  charge  the  prop- 
erty of  iniiivlduals  with  tbe  ezpensea  of  local  im- 
provements must  be  strictly  pursued,  and  any 
sutwrtantial  departure  wlU  vitiate  tbe  proceedings. 
Herrttt  v.  Portohester,  71 N.  T.  30B. 

Tbe  Leirislatare  may  provide  for  tbe  oonstroc- 
tlon  of'  a  free  bridge  over  a  river,  and  require  tbo 
expense  to  tic  borne  by  taxation  of  the  olty  Into 
whiob  it  leads.  Philadelphia  v.  FleM,  W  Pa.  &», 
cMng  Thomas  v.  Leland.  U  Wend.  6S:  NoFWtob  v. 
Hampshire  County  Gomrs.  18  Pick.  BO;  Hingbam  ft 
Q.  Bridge  ft  Tump.  Corp.  v.  NoifoUc  Oonnty.  6 
Allen.  S53;  Board  of  Warduu  of  Pott  Of  Phlla.  v. 
Philadelphia,  4£  Fa.  «». 

Sftmfef pol  tantHon  fur  UieaX  pwrposes. 

A  town,  under  its  general  authority  to  vote  taxes 
for  towuship  purpoi^es,  cannot  raise  money  for 
public  iniproremenls  outside  its  territorial  limits 
(Rlley  V.  Bochester.  6  IT.  T.  SI;  Denton  v.  Jack»!on. 
S  Johns.  Cb.  33S,  1  L.  ed.  400:  North  Hempstead  v. 
Rempetead,  2  Wend.  136);  but  a  town.  If  authorized 
spoclully  by  the  Legislature,  may  do  so  on  the 
ground  of  special  local  benefits.  Talbot  Couuty 
Comrs.  V.  Queeu  Anne  County  Comrs.  60  Md.  246. 
See  nolscy  v'.  People,  84  111.  89;  Wright  v.  People, 
87  TIL  5fcS;  Concord  v.  Boscawcu,  17  N.  H.  «5,  cited 
in  Cooley,  Taxu.  2d  od.  163. 

So  It  is  cumpetent  by  legislation  to  provide  a 
special  water  precinct  in  a  dty  for  waterworh*, 
and  levy  a  tax  within  the  same.  Brown  v.  Con- 
cord, 56  N.  H.  875. 

So  it  nav  be  authorised  to  oonstntet  gas  woilks 
for  poblfc  purpose*.  Western  Bav.  Fond  Soc  v. 
PtiftHMphtH^  M  Pa.  ITU.  16S. 

Or  it  may  be  required  to  oonCiact  for  corporate 
oaoenmea  with  private  oorpeorattons  or  penons. 
Nelson  v.  La  Porte,  83  Ilid.  SB8.  . 
13  L.  K.  A. 


The  constltutioaal  provision  InhlbiUng  the  incor- 
poration of  towns  and  villages  by  spedal  charter 
has  no  reference  to  quasi  municipal  corporations. 
Cathcart  v.  Gomstook,  66  Wis.  69a 

When  a  statute  confers  power  upon  a  corpora- 
tion, to  be  exercised  tor  the  public  good.  Its  exer- 
cise Is  not  merely  disoretionary,  but  Imperative. 
The  words  "power  "and  "authority"  in  such  cases 
may  be  oonstrued  "  dutj  **  and  "  obUgation."  Alle- 
gaay  Co.  P.  8,  Comrs.  v.  Allegany  Oouni?*  SO  Ui^ 

^>e«tat  foxfrtff  cNMriet.' 

As  disUoct  from  Its  power  of  local  assessment* 
the  L^[islature  may  create  special  taxing  districts, 
which  may  Include  one  or  more  subdlTislons  of  ttie 
State  or  parts  of  such  subdivisions  without  maJking 
such  districts  oorreapond'  with  tiieir  tenft(»tel 
limlta.  1  UesV.n9axn.:l  08. 

It  has  power  to  bnpose  a  taxon  sooh  leoaldla- 
triot  for  tbe  oonstmetloB'Df  iooal  improvementi, 
and  to  levy  aseeeameata  for  benefits  conferred;  but 
this  power  Is  In  soma  Btatea  sub^eoc  to  tbe  Umlia* 
tlon  that  local  burdens  cannot  be  Imposed  without 
the  ooosentof  tbe  tazpajen  to  be  affcoted  thete- 
by.  Td.llS». 

Works  of  publio  improvement  which  may  be  aa 
advantage  to  the  whole  State,  as  a  canal,  may  bo 
constructed  at  tbe  expeue  of  the  local  dlstrfot 
where  it  was  UkMy  .to  confer  locid  beneflts  on 
the  kKMHtyspeofaUr  taxed.'  Thomas  v.  Leland,M 
Wend.  OB;  Revenue  Oomok  r.  BbUe,  45  Ala.  388. 

The  interest  of  the  dlstrlet  must  be  the  true  test, 
whether  an  obleot  is  or  Is -not  a  prvper  ol[4eot  of 
district  taxatioa.  aa  in  Che  case  of  the  ereoUon  of 
olty  waterworks.  OoMio  v.  C^mp,  •  L^h,  m 

Several  towns  maj  for  a  oommon  purpose  be 
united  into  a  single  dlstriot,  and  commteaionen  of 
the  dii'trlct  may  he  Invested  with  taxing  powers  fw 
dfstriot  purposM.  People  v.  Balomon,  61  HI.  87; 
West  Chloogo  r*Tk  OonOB.  v.  Western  U.  Teleg. 
(^.V»  111.88. 

LOcaj  taxM  may  be  levied  on  different  systams  In 
dlffereat  dWriots,  even  when  they  ere  for  the  ben- 
eUt  of  the  whole  Stat*.  People  v.  Oantral  Pac.  K. 
Co.  43  Cal.8D6:  Bright  vj  JfoGuUeagh, »  lad.  228; 
MenkOK  v.  Amherst, »  AUeoj  500;  AUcvany  Oo.  P. 
a.  Conm.  V.  Allegany  Oounty, »  JM.  4R. 
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corponllOD  shall  be  to  so  improve  tfae  Wflla- 
nwtte  lUver  at  the  Cities  of  Portland,  East 
Portland,  and  Albloa,  aod  the  Willamette  and 
Colombia  Rivers  between  said  cities  and  the  sea, 
u  that  ttiere  sbalt  be  made  and  pcrmaDentlj 
mslDtalned  tbereia  a  ship  chaooet  of  good 
ind  RulBcieDt  width,  and  baviog  a  depth  St  all 
pointi  at  mean  low  water,  both  at  said  cities  and 
betweeo  Bald  cities  and  the  aea,  of  not  less  than 
twenty  five  feet.  So  far  as  is  necessary,  requi- 
rite,  or  coDveDicnt  to  carry  out  the  said  bbject, 
tbis  corporation  is  givea  full  control  over  said 
men  at  and  between  said  cities  and  the  sea,  so 
fir  and  to  the  full  extent  ttiat  this  Slate  can 
graot  the  same,  and  In  eanying  oa  said  work 
a  pvtn  the  same  power  of  eminent  domain  as 
exists  under  the  laws  of  this  State  in  favor  of 
corporations  organized  for  the  construction  and 
operation  of  railroads.  For  the  purpose  of 
providine  funds  necessary  for  such  improve- 
ment said  corporation  is  authorized  from  time 
to  lime  to  borrow  mon^  In  such  sums  as  may 
be  found  neceasary,  not  exceeding  the  sum  of 
$500,000,  and  to  issue  its  promissory  uotes  or 
bonds  therefor;  and  Is  given  power  to  assess, 
levy,  and  collect  taxes  upon  afl  property,  real 
aoa  personal,  within  its  houndaries.  and  which 
iaby  law  taxable  for £tate  and  counter  purposes, 
not  exceeding  the  rate  therein  provided.  The 
power  and  authority  j^ven  to  the  corporation, 
the  Port  of  Portland,  is  vested  in  and  to  be  ex- 
ercised by  a  board  of  commissioners  named 
therein,  aod  their  successors'in  oftice,  chosen 
Bsin  said  Act  provided,  who  shall  serve  with- 
out salary  or  compcasation,  except  for  actual 
expenses  incurred  by  any  commissioners  while 
CD?a^  in  the  actual  work  of  the  corporation. 

At  the  outset  it  Is  well  to  observe  that  every 
court  approaches  with  hesitancy  the  question 
of  declaring  a  law  unconstitutional,  and  never 
e\erl6  its  power  so  to  do  while  doubt  exists. 
Erery  Intend  ment  must  he  given  in  favor  of  its 
Talidity.  As  was  said  by  Lord,  J.,  in  Clina  v. 
Grtenvooa,  10  Or.  241:  "Before  a  statute  is 
declared  void  in  whole  w  In  part  its  repugnaucj 
to  the  Constitution  ought  to  be  clear  and  pal- 
pable, and  free  from  doubt.  Every  inieod- 
menl  must  be  given  in  favor  of  its  conslitu- 
tiODsIity.  Able  and  lenmed  judires  have,  with 
^-al  Unanimity,  laid  down  aud  adhered  to  a 
rigid  rule  on  this  subject.  Chitf  Jutlice  Mar- 
■hall  in  XTaited  States  v.  PtUn,  9  C  S.  0 
Cttncb.  128, 3  L.  ed.  57;  C7(iyJtMi/M  Parsons 
in  Scndalt  v.  Kingston,  5  Mass.  534;  CJdef 
Justice  Tilghman  in  Farmers  tfc  M.  Ba,nk  v. 
ftw't*,  8  Serg.  &  R.  72;  Chi^Justm  Shaw  in 
Soncieh  V.  Hampfhire  County  Coinra.  13  Pick, 
(n,  and  Cki^  Jtistiee  Savage  in  A'x  parte 
McOtUum,  1  Cow.  564, — have  with  one'  voice 
declared  that  It  is  not  on  slight  implication  and 
v>9ie  conjecture  that  the  Legislature  is  to  Ik 
proDounc^  to  have  traDsceoaed  its  powirs, 
and  its  acts  be  considered  void.  The  opposi- 
tion between  the  Constitution  and  the  law 
•houM  be  such  that  the  people  feel  a  clear  and 
strong  coDviction  of  their  incoinpatibillly  with 
eacbother."  Keeping  these  views  ip  mind,  we 
poceed  to  the  examination  of  the  cjue-ition 
before  us.  It  is  first  contended  by  plaintiff  thut 
tbe  Act  incorporating  the  dcfeodahl,  the  Port 
of  Portland,  is  repugnant  to  section  3  of  article 
11  of  the  Constitution,  which  provides  that 
"corporations  may  be  fonne^  uoder  general 
13L.R.A. 


laws,  hut  shall  not  be  created  bj  special  laws,, 
except  for  municipal  purposes.  Under  this 
section  tliere  can  be  but  one  question:  What 
isa  corporation  created  for  municipal  purposes? 
No  corporation  can  be  created  by  special  Act 
except  rbr  municipal  purposes,  but  there  is  no- 
limitation  on  the  creation  of  corporations  for 
muuicipal  purposes  by  spedal  Act.  Any  cor- 
poratioD  for  municipal  purposes  may  therefore- 
be  thus'created.  If,  then,  the  Port  of  Portland 
is  a  corporation  created  for  municipal  purposes, 
the  Act  creating  it  Is  not  repugnant  to  Uils  sec- 
tion of  the  Constitution.,  The  whole questioo, 
therefore,  turns  upon  the  meaning  of  the  ph  rase 
Vmuolciml  purixMes^"  as  used  in  the  Consti- 
tution. The  word  "  muoicipal "  Is  defined  by 
tbelexieoaTaphersasbelonaingtoacity,  town, 
or  place;  fianog  the  ri^ht  of  local  government; 
belonging  to  or  afFecting  a  particular  Stat6  or 
separate  communitv;  local;  particular;  inde- 
pendent It  is  usually  applied  to  what  belongs 
to  a  cltyj  but  has  a  more  extensive  meaning,  and 
Is  in  lejptl  effect  the  same  as  public  or  govern- 
mental,  as  distinguished  from  private.  Burrill, 
Diet,  title  Municipal.  Thuswecall  municipal 
law  not  the  law  of  a  city  only,  but  the  law  of 
the  State.  1  Bl.  Com.  44.  Municipal  is  used 
in  contradistinction  to  international.  Thus  we 
say  an  offense  afaiust  the  law  of  nations  is  an 
international  ouense.  but  one  committed 
against  a  particular  State  or  separate  commu- 
nity is  a  municipal  offense.  And  so  are  mu- 
nicipal affairs  public  affairs,  and  municipal 
purposes  are  public  or  governmental  purposes, 
as  contradistinguished  from  private  purposes. 
A  corporation,  therefore,  created  for  omnicipal 
purposes,  is  a  corporation  created  for  public  or 
governmental  purposes,  with  political  powers 
to  be  exercised  for  the  public  good  in  the  ad- 
ministration of  oivit  government,  whose  mem- 
bers are  citizens,  not  stockholders;  an  instru- 
ment of  the  government,  with  certain  delegat^'d 
powers,  subject  to  ibc  control  of  the  Xiegisla- 
ture,  and  its  members,  officers,  or  agents  of  the 
govemmeot  for  the  admioiatration  or  disc  barge 
of  public  duties.  .A  city,  or'puri^ly  municipal 
corporation,  la  perhaps  the  highest  type  of  a 
corporation .  created  for  muaicipal  purposes, 
because  it  is  a  miniature  government,  having 
legislative,  executive,  and  judicial  powers;  but 
there  is  another,  class  of  corporations,  such  a& 
counties,  school  districts,  road  dislricis,  etc., 
which,  though  varvtQg  in  application  and  pe> 
culiar  features  are  out  so  many  agencies  or  in- 
strumentalities ot  the  State  to  promote  the  con- 
venitDce  of  the  public  at  large,  and  are,  in  the 
broadest  use  of  the  term,  for  municipal  pur- 
poses. It  would  be  a  narrow  and  unwarranted 
construction  of  thc^  Language  [o  say  thai ' '  mu- 
nicipal purpose's"  means  only  cil^,  town,  or 
village  purposes.  The  Coastitution  of  this 
State  evidently  contemplates  the  creatiDn  uf 
counties  under  thedirect  supervision  of  iiml  )'y 
special  Act  of  the  Legislature,  yet  no  direct 
power  is  given  to  create  them,  and  the  sei  iiiiu 
under  consideration  coiitiilns  a  direct  prohit'i- 
tioo  against  doing  so,  unless  the  word  "mu- 
nicipal "  covers  this  class  of  corporal  ioiis.  We 
thus  perceive  thai  the  word  "  miiuiuiiiai nut 
only  applies  to  cities,  towns,  and  villiiac-.  Hat 
has  a  broader  and  more  f^enera!  sigititicuiiou 
relating  to  the  State  or  nation._  Ami  ihen-'toit 
the  words  "municipal  corporations,"  as  appiicd' 
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to  incorporated  dttes  or  towns,  and  "municipal 
purp<Aea,"  are  not  sTnooymotis.  Tbe  latter 
-embrace,  by  the  common  apeecb  of  men  before 
and  sloce  the  days  of  Blackstone,  state  or  na- 
tional purposes.  And  therefore,  while  cities, 
towns,  aatl  villages  are  for  municipal  purposes, 
there  are  also  other  corporations  for  municipal 
purposea  tbat  are  not  of  that  class.  It  was  in 
tbe  oroader  and  more  ^nexal  sense  of  the  term 
that  the  words  "municipal  purposes"  were  used 
in  the  Constitution  of  thts  State.  This  is  eri 
dent  from  section  9  of  the  same  article  of  the 
Constitution,  wherein  it  is  provided  that  no 
county,  city,  town,  or  other  municipal  corpo- 
ration, by  a  rote  of  Its  citizens  or  otberwtBe, 
shall  become  a  stockholder  In  any  joini  stock 
company,  ctnporation,  etc.  Here  h  a  direct 
interpretation  from  the  Constitution  itself.  A 
muoicipal  corporation  Is  not  Decessarily  a 
county,  city,  or  town.  Were  it  so,  the  added 
words,  "or  other  municipal  corporations," 
would  be  without  meaning.  Clearly  a  corpo- 
ration for  municipal  purposes  is  one 'composed 
of  citizens,  as  distinguished  from  stodtboidere; 
a  public,  as  dlsUn^ished  from  a  priTatc.  cor- 
poration. 

In  Curryy.  Siovx  City  Ditt.  7V|p.,62Iowa, 
104,  it  is  said:  "The  word  'municipal,'  as 
originally  used,  in  itsstrictness  applied  to  cities 
only.  But  the  word  now  has  a  much  more  ex- 
tended meaning,  and,  when  applied  to  corpo- 
rations, the  words '  political.' '  municipal,'  and 
'public'  are  used  interchangeably."  In  Rorton 
V.  Mobile  School  Vomrt. ,  48  Ala.  598.  an  Act  had 
been  j)as8ed  which  repealed  all  prior  laws  upon 
the  subject  of  taxation  except  those  created  for 
municipal  purposes,  and  it  waa  held  that  these 
are  noc  words  of  teebnical  Import,  and  should 
be  construed  to  apply  to  a  corporation  to  carry 
on  a  pnbllc  free  school,  and  to  raise  foods  for 
its  support. 

In  People  y.  Salomon,  51  III.  87,  under  an 
Act  of  tbe  Legislature  providing  for  the  loca- 
tion and  maintenance  of  a  park  for  tbe  towns 
«f  South  Chicago,  Hyde  Park,  and  Lake, 
those  towns  were  erected  into  a^ik  district; 
.and  tbe  people  of  tbe  towns  affected  by  the 
Act  bavmg  by  a  vote  accepted  its  provisions, 
tbe  board  of  park  commissioners  thereby  creat- 
ed, and  appointed  by  the  governor,  to  whom 
waa  committed  tbe  entire  control  of  the  park, 
was  held  to  beamunidpal  corporation, In  whom 
it  was  competent  for  the  Legislature  to  vest 
tbe  power  to  assess  and  collect  taxes  within  tbe 
park  district  so  created  for  tbe  special  corpo- 
rate purpose  of  its  creation,  and  Ibis  was  under 
a  constitutional  provision  similar  to  ours.  Mr. 
Chiff  Justice  Breese,  on  page  S3,  says:  "One 
of  the  counsel  for  respondent  asks:  Of  what 
character  is  tbe  corporation  thus  endowed 
with  extraordinary,  unheard-of,  and  unknown 
powers  and  privileges,  and,  after  defloing  tbe 
several  kinds  of  corporations,  be  asks:  To 
which  of  these  divisions  of  pablic  corporations 
does  the  South  Park  Commissioners  bclongf 
The  answer  is  ready  and  obvious.  By  the  vote 
of  tbe  people  within  the  jurisdiction  of  their 
action  tbey  became  a  corporate  authority, 
quasi  municipal;  tbe  object  of  tbeir  creation 
being  of  a  municipal  character,  and  of  that 
alone.  They  became  a  public  municipal  cor- 
poration." Bo  in  Peqj^T.  School  Tru*Ue»,  TO 
111.  186,  Mr.  JfMfiw  Walker,  in  treating  of  the 
48  L.  R.  A. 
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power  and  authority  of  school  towti^faips  un. 
der  tb.e  Constitution  of  tbat  Stdtb  to  subscrilie 
for  tlie  capital  stock  of  railway  compa'nio;% 
says:  "These  school  townships  were  created 
and  are  continued  for  scbuol  purposes  alone, 
and  not  for  municipal  purposes.  "They  are 
only  intended  to  establish  schools,  and  loan 
and  manage  school  funds  of  tbe  township,  and 
pay  tbe  teachers  of  schools  taught  in  their  ju- 
risdiction This  was  the  purptise  of  tbeir  or* 
ganization.  Tbey  were  not  created  lo  exer- 
cise any  of  the  function-t  of  government,  and 
hence  are  not  municipal  in  their  nature  or  pur- 
pose; nor  are  they  provided  with  the  officer? 
ortbe  power  to  exercise  the  functions  of  gov- 
ernment." Thetestof  a  corporation  for  mu- 
nicipal purposes,  adopted  by  the  court,  seems 
to  have  been  the  right  or  power  to  exercise 
some  of  tbe  functions  of  government,  and  this 
we  apprehend  is  the  true  test.  In  the  case  of 
¥tate  V.  Le0ngicell,  54  JIo.  458,  cited  and  re- 
lied on  by  counsel  for  plaintiff,  tbe  same 
principle  is  clearly  recognized,  under  a  consti- 
tutional provlaion  similar  to  ours.  In  tbe  first 
opinion  there  is  a  tendency  to  bold  tbat  noth- 
ing but  a  city,  or  some  corporation  connected 
therewith,  and  Instituted  for  the  purpose  of 
carrying  out  some  of  tbe  known  objects  of  tbe 
municipality,  is  a  corporation  created  for  mu- 
nicipal purposes;  but  in  tbe  opinion  on  a  mo- 
tion for  a  rehearing,  after  citing  tbe  provisions 
of  the  Constitution,  this  languiwe  is  used: 
"From  these  provisions  it  Is  manifest  that  tbe 
Legislature  is  prohibited  from  creating  any 
sort  of  corporation  by  special  Act  except  such 
as  are  for  municipal  purooses.  A  corporation 
for  municipal  purposes  is  either  a  municipal- 
fty,  such  as  a  dty  or  town,  created  expre^^sly 
for  local  self-government,  with  delegated  leg- 
islative powers;  or  It  may  be  a  subdivision  of 
tbe  State  for  governmental  purposes,  such  as  a 
county^  a  school  or  road  district,  etc.  These 
subdivisions  are  sometimes  called  'quasi  cor- 
porations,' but  they  are  nevertheless  corpora- 
tions within  the  meaning  of  the  Constitution. 
It  was  therefore  eminently  proper  In  framing 
the  Constitution  that  there  should  be  no  ex- 
press or  implied  prohibition  against  creating 
such  subdivisions  or  quasi  corporations  for 
municipal  purposes.  'The  pbt'ase  "municipal 
purposes"  was  intended  to  embrace  some  of 
the  functions  of  government,  local  or  general  • 
and  no  corporation,  not  exclusively  designed 
for  this  end,  can  be  properly  denominated  a 
corporation  for  municipal  purposes."  And 
again:    "The  aim  of  tbe  Constitution  was  to 

firevent  tbe  creation  of  corporations  by  special 
e^slation ,  except  for  a  particular  purpose.  In 
framing  tbls  prohibition  it  was  necessary  to  ex- 
clude the  idea  that  quasi  corporations  or  sub- 
divisions of  tbe  State  for  municipal  purposes 
were  to  be  embraced  among  the  Inhibited  Acta 
of  tbe  Legislature.  No  langua^re  could  have 
expressed  this  more  clearly  than  the  phrase 
'except  for  municipal  purposes,'  as  used  in  tbe 
Constitution."  We  have  not  overlooked  the 
cases  of  Low  v.  Mavsville,  5  Cal.  314,  and 
San  Franeiteo  t.  $pring  VaOeif  Water  Woria, 
M  Cal.  498,  cited  by  counsel  for  pidntiff,  but 
we  do  not  think  they  conQIct  with  tbe  doctrine 
we  are  attempting  to  announce.  In  the  form- 
er the  court  bela  tbat  a  private  corporation, 
organixed  to  ran  steamboafa,  with  one  of  its 
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ItfmfDi  In  the  City  of  UarjsvQIe,  wu  not  a 
eorpomlton  created  for  manicipal  purposes,  ao 
tut  Ox  Legislature  could  authorize  the  dty  to 
nbMiibe  for  Its  stock;  and  Id  the  latter  it  was 
beld  titat  the  Leeldature  could  not  confer  on  a 
priTate  corporaiton  by  special  Act  the  right  or 
ontf  to  supply  the  City  of  Ban  Francisco  with 
water.  Tlie  purposes  and  powers  of  the  Port 
of  Portland  are  all  public,  political  or  govem- 
neDlal  It  possesses  none  of  the  features  of  a 
IffiTste  corporation.  There  is  no  stock  to  tie 
fobecrlbed.  Its  members  are  citizens,  not 
Mockholders.  There  is  do  acceptance  neces- 
mrj,  snd  its  powers  and  very  existence  are  at 
the  will  of  the  Legislature.  The  sole  object 
of  tbe  corporation  is  to  so  Improve  the  Willa- 
mette and  Columbia  Rivers  at  the  City  of  Port- 
laod,  and  between  that  point  and  the  sea,  as  to 
aeue  and  maintain  a  ship  ctiannel  of  a  speci- 
fied deptb ;  and  for  ttils  jnirpose  it  la  fflveo  full 
powifT  over  these  riven,  so  far  as  the  State  can 
grant  the  same.  There  Is  no  power  to  take 
tolls,  or  make  profit  of  any  hind.  No  private 
nterests  of  any  kind  are  granted  or  acqntred. 
The  highway  to  be  created  or  improved' be- 
knnto  the  public,  and  is  open  to  tbe  whole 
fame,  to  be  used  at  will,  and  with  such 
■MSDS  of  navigation  as  taste,  pleasure,  or  con* 
Tcnience  may  dictate.  No  one  questions  that 
tbeatabltnhment  and  Improvement  of  high- 
ways and  tbe  opening  facilities  for  access  to 
mrket  are  within  the  governmental  powers  of 
c*ery  State  or  nation,  and  that,  among  the 
must  Important  of  these  hl^ways,  are  tn  be 
duwd  navigable  rivers.  These  things  are 
aecensarily  done  by  law.  The  State  may  di- 
rertly  levy  taxes  to  Improve  such'higbwaya,  or 
it  may  apportion  and  impose  the  dntv,  or  con- 
fer the  power  of  assnming  it,  npon  the  muoic- 
ip»i  divisions  of  the  State,  or  create  a  munici- 
pal division  locally  beoeflteMl  for  that  express 
porpose.  These  municipal  corporations  or  di- 
risions  exist  only  for  the  couvetrient  admlnls- 
traiion  of  the  government.  Such  o^gsniza- 
tioM  are  instruments  of  the  Stale  to  carry  out 
its  win.  When  they  are  authorized  to  levy  a 
lax  or  appropriate  fts  proceeds,  the  State  is 
doing  Ihrougb  them  Indirectly  what  it  might 
dodirectly.  The  rivers  placed  under  the  con- 
trol of  this  corporation  are  not  only  navigable 
bot  are  the  ^reat  convenient  highway,  not 
ooly  of  this  State,  bot  largely  of  the  entire 
iwrlhwest.  Tbe  only  powers  conferred  upon 
ibe  Port  of  Portland,  except  the  necessary  In- 
(adental  powers  of  holding  the  property  and 
nakfngUie  contracts  necessary  to  carry  out  llie 
Bsin  purpose,  are  the  control  and  improve- 
tnent  of  this  public  highway,  and  the  levy  and 
ooUeetbn  of  taxes  therefor.  The  Port  of 
I^Ktland,  and  the  commissioners  who  exercise 
in  powers,  are  nothing  more  than  the  agents 
ol  Uie  Slate,  delegated  to  exercise  one  of  its 
Ufhest  prerogatives— the  taxing  power— In 
ctnyiog  out  one  of  its  best  known  and  recog- 
pized  objects  and  most  Important  duties—  the 
hDpTDvement  of  a  great  and  Important  public 
Wghwsy. 

It  is  also  contended  that  this  Act  is  lincon- 
Aitnttonal  as  being  in  violation  of  section  82, 
■t.  1,  of  the  CoustttutloD,  providing -tbat"'an 
inatfondnlTbeequal  and  uniform."'  Couu- 
ttl  for  idalntiiE  admits  the  general  rule  that  a 
tax  is  not  unconsdtatioiMl  ng  lacA  of  iinif  otm- 
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ity,  when  levied  for  local  purposes,  if  It  is 

anal  and  uniform  throu£[hout  the  taxing  dis- 
ct;  but  bis  contention  is  that,  to  authorize 
the  Ledslatnre  to  lay  a  tu  upon  one  district 
or  rabaivisIoD  of  the  State  alone,  the  purpose 
for  which  it  is  laid'  must  not  only  be  public, 
but,  as  regards  tbe  people  of  such  district  or 
subdivision,  it  must  also  be  local.  This  Is  ad- 
mitted by  counsel  for  respondent  to  be  the  cor- 
rect rule,  but  he  contends — and,  we  think,  cor- 
rectly—that  the  power  of  taxation  here  under 
consideration  Is  not  sublect  to  objection  under 
this  rule.  It  is  a  fact  of  which  thfrcourt  will 
take  judicial  knowledge,  that  the  Port  of 
Portland,  a  district  which  Is  now  the  City  of 
Portland,  is  the  commercial  metrnp<dis  of  tbe 
State  of  OregoD,  if  not  of  tbe  whole  Pacific 
northwest.  It  is  the  center  of  trade  and  com- 
merce for  a  vast  section  of  country,  simply  be- 
beoause  here  the  commerce  of  laud  and  sea 
meet,  and  through  this  city  the  country  trades 
with  the  world  at  large.  It  holds  eomraunl- 
cation  with-  the  sea,  tbe  great  highway  of  com- 
meree,  by  the  Willamette  and  CoTumbM  Rivers, 
and  can. only  retain  Its  commerciAl  supremacy 
by  the  maintenance  in  these  rivers  of  a  ship 
channel  of  sufflclent  depth  to  enable  the  largest 
sea-going  vessels  to  find  anchorage  at  Its 
wharves.  Its  present  prosperity  is  due  to  the 
fact  that  It  is  a  center  of  trade  and  commerce, 
which  it  would  not  be  were  these  rivers  closed, 
and  which  in  all  probability  it  will  notjremaln 
if  the  improvement  contemplated  is  not  made. 
It  la  not  surrounded  by  any  fertile  farming 
districts,  rich  mines,  or  vast  forests,  to  make 
it  a  local  center,  but  depends  entirely  upon  Its 
trade  and  commerce.  Counsel  has  well  said; 
"Thatlhe  maintenance  of  this  great  commer- 
ciftl  center  at  this  point  Is  of  ad  vantage  to  the 
whole  State  Is  witnessed  by  the  fact  that  it 
does  its  business  here.  That  anything  that  will 
cheapen  the  handling  of  what  the  country  ex- 
ports and  imports  will  be  a  benefit  to  ali  is  a 
self-evident  fact,  and  leaves  no  doubt  of  the 
public  interest  in  this  improvement.  But  the 
public  might  find  other  centers  of  trade,  or 
channels  of  export  and  import,  presumably  not 
so  advantageous,  or  It  would  now  use  tliem 
but  still  capnble  of  use  at  need.  But  the  cen- 
ter of  trade  and  commerce,  the  Port  of  Port- 
land; cannot  go  elsewhere.  It  must  live  or 
die  here.  In  the  public  tbe  interest  Is  general, 
— the  improvement  and  maintenance  of  an  ad- 
vantageous channel  of  trade.  To  the  metro- 
politan  disfrict,  center  of  trade  and  commerce, 
city,  cities,  or  what  you  will,  embraced  in  tbe 
Port  of  Portland,  the  Interest  is  one  of  life  and 
death."  The  people  of  the  Port  of  Portland, 
therefore,  will  reap  the  principal  benefit  from 
the  proposed  expenditure,  and  it  is  not  uncon- 
stitutional that  they  should  bear  the  burden, 
As  was  said  by  Mr.  .J)tatiee  Strong  in  Chiai'jn, 
B.  AQ.  B.  Co.  V.  Otoe  County,  83  U.  S.  16 
Wall.  076,  21  L.  ed.  381:  "The  Legishiture 
has  the  undoubted  power  to  apportion  a  public 
burden  among  aU  tbe  taxpayers  of  the  State, 
or  among  those  of  a  pftrticular  -seclion.If.  in  its 
judgment,  those  of  a  single  section  raiiv  renp 
the  principal  benefit  from  a  prOpopnl  expf'ndi. 
lure,  as  from'  tbie  construction  of  a  road,  a 
loidge.  an  almshouse,  or  a  hospital."  It  is  uot 
unjuBt,  therefore  that  tbey  should  nlone  bf;nr 
the  burden.   This  subject  has  so  often  been 
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dlacossed,  and  tbe'pttocfplesweliave  aeserted'imtiny  the  Port  of  I^ordand  %  conidiuiloiwl 
BO  thoroughly  viharcated.  ttaii  It  seems  to  be  ]  iftid  valid,  and  th*  §tere$  <f  tk«  court  bdov> 
needless  to  say  more,  or  ereij  tt>  refer  at '  large  iniMrfAeaillrmwf.  "  •■ 
to  the  decisions.      -  BtralubB.  <7A.  tT,  41sifeBta. 

It  foOows,  Ihecefbre.  thit.  ths  iL«»  tucorpo- 1  ■>.■. 


COLORADO  eUPBEHfi  OOUBT. 


Be  Mary  Steniberg  THOMAS. 
(....Oolo.....) 

1.  Women  wiU  be  admitted  to  tihe  bar 

on  equal  terms  with  men  to  tlie  absence 'of  a  stat- 
utory or  oonstltu  Hooal  prorWon  to  tlie  eontrarr.* 

2.  The  UM  of  the  nMcnline  pronoun 
ezolnalTely  IQ  tlie  atntutes  retaUng  to  appU- 
oantB  for  admission  to  the  bar  and  to  lioeoHed  at- 
torneys la  not  snfBolent  to  show  a  legiBlatlTe  In- 
tent to  ttxelude  wonmt  fKm  the  bar. 

3.  AtlorBa7Mt-l»w  an  not  cMl  oO- 
cers  within  the  meaning  of  a  constitutional  pro- 
vision  that  no  person  excepi  a  quaUfled  elector 
^all  tie  elected  or  appointed  to  anf  dvU  or  mili- 
tary office. 

(September  11, 1S9L) 

APPLICATION  by  M^ry  Sternbere  Thomas 
for  admission  to  the  ter.  Oranied. 
The  facts  are  stated  in  the  opinioo. 
Mi:  J,  Warner  Mills,  for  petitioner: 
Speakit)  j;  of  women  as  deputy  clerks  of  coun- 
ty courts,  the  court  said  in  </ej  Barring- 
ton.  11  Colo.  l»4  (1887):   "It  was  not  the  in- 
tention to  declare  such  avenuea  of  employment 
closed  to  women,  and,  until  some  clear  expres- 
bioD  to  that  effect  has  been  made  by  constitu- 
tional or  legislative  provision,  the  courts  should 
not  declare  against  the  employment  of  women 
in  such  positions."   This  principle  is  equally 
apt.  on  this  occasion,  as  to  the  anployment  of 
women  as  attorneys,  and  their  coiuequent  ad- 
mission to  the  bar. 

BaU,  50  Conn.  181,  47  Am.  Rep.  626; 
Foltz  V.  Boge.  54  Cal.  28,  85. 

&Iany  of  the  premises  for  the  arguments  upon 
which  the  court  in  the  case  of  Be  BradictU,  65 
111.  585  (1869),  founded  their  decision  denying 
lier  application  ftn*  admi^on  to  the  bar  are 
refuted  In  1  History  of  Woman  Suffrage. 

It  is  assumed  by  the  Supreme  Court  of  Illi- 
nois, and  this  assumption  is  the  bulwark  of  all 
the  other  adverse  decisions  on  this  subject,  that 
there  was  no  precedent  at  common  law  for  the 
admission  of  women  as  attomeya 

Blackstone  recounts  that  Anne,  Couotese  of 
Pembroke,  held  the  office  of  sheriff  of  West- 
oioreland,  and  exercised  Its  duties  in  person. 
<See  Co.  Lilt.  p.  336.)  The  Scotch  sheriff  is 

froperly  a  judge,  and  by  the  Statute  20  Qeo. 
I.,  chap.  48.  ho  must  be  a  lawyer  of  three 
years'  standing. 

Eleanor,  Queen  of  Heniy  III.  of  EugUnd,  in 
the  year  125S,  was  appomted  lady-keeper  of 
the  great  seal,  or  the  supreme  clutncellor  of 


England,  aD4  sU  in  the  Aula  Begia,  or  kiag'3 
court. 

Queen  Elizabeth  held  the  great  seal  at  three 
seTeral  times  during  her  remarkable  reign. 
After  the  death  of  X^rd-keeper  Bacon  she  pre- 
uded  for  two  months  in  the  Aula  Reffia. 

3  History  of  Womao  Suffrage,  p.  108. 

At  page  378  of  the  book  entitled  "Education 
in  the  Dnited  States,"  by  Richard  J.Boone, 
Prof,  of  Pedagogy  in  loaiana  University,  pub- 
lished by  Appletons  in  1890,  hein^  toI.  11  of 
the  "International  Educational  Series."  edited 
by  Wm.  T.  Harris,  is  tbis  single  sentence  in  a 
note  to  the  text:  "It  is  a  fact  of  history  that 
one  Margaret  Brent,  atlomey-at-Iaw,  was  ad- 
mitted to  the  Maryland  iMtr  in  1648." 

See  also  3  History  of  Woman  Saffraffe,  pp. 
815,  816;  W.  Hand  Browne's  "Maryland," 
pp.  686,  639;  Series  of  Am.  Commonwealths, 
edited  bv  Horace  £.  Scudder.  and  published 
by  Houg'hton,  Mifflin  &  Co.  (1684). 

The  Colorado  Constitution  is  favorable  to 
this  application. 

The  only  sectioo  of  the  Constitution  which 
could  poasibW  stand  in  the  way  of  tbis  appli- 
cation IS  art.  7,  %  6,  which  reads  as  foUowa: 
"No  person  except  a  qualified  elector  shall  be 
elected  or  appointed  to  any  dvil  or  mlllt«iy 
office  in  tbis  State." 

In  construing  this  section  this  court  has  de- 
cided, in  Be  Boute  Bill  2^ik  166.  9  Colo.  638. 
tfaat  a  woman  could  not  be  elected  or  appointed 
a  notary  public,  as  that  was  a  "civU  mace." 

In  Darrow  v.  pAtpIe,  8  Colo.  420,  it  was  said 
that  the  right  to  vote  and  the  right  to  bold, 
office  must  not  be  confused;  that  citizenship 
and  the  requisite  sex,  age,  and  residence  con- 
stituted the  individual  a  legal  voter,  but  other 

Slualiflcations  are  essentia]  to  the  efficient  per- 
ormance  of  the  duties  connected  with  almost 
every  office. 

In  the  case  of  J^riee  v.  Barrington,  11  Colo. 
193,  it  was  held  that  the  word  "office"  in  this 
section  of  the  Constitution  did  not  include  a 
deputy  clerkship  of  the  county  court;  and  that 
such  a  clerkship  could  be  held  by  a  woman. 

An  attorney  is  not,  in  the  stiicteat  sense,  a 
public  officer. 

Re  Robinwn.  181  Mass.  876, 41  Am.  Rep.  239; 
WhiU^i  Gate,  6  Mod.  18;  Bradley'*  Que.  74  U. 
B.  7  Wall.  364,  378,  879,  19  li.  ed.  214,  219; 
CMien  T.  Wriff/it.  22  Cal.  298. 

The  terms  "office,"  and  "office  and  public 
trust,"  as  employed  in  the  Constitution,  have 
relation  only  to  those  persons  and  duties  that 
are  of  a  pumic  natme. 


*Admlai0D  of  Women  to  the  Bar  of  tbe  Supreme 

Court  of  the  United  States. 

Any  woman  whOBtiall  hare  becna  member  of  the 
bar  of  the  hisbest  oourt  of  any  9Ute  or  Territory, 
or  of  the  Supi«nw  Oourt  of  tbe  District  of  CMum- 
blB.  for  the  space  of  three  years,  and  sball  have 
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nelntalBed  a  Rood  standing  before  sueb  oourt,  and 
who  shall  be  a  pereun  of  good  tnorai  character, 
shall,  on  motion,  and  the  production  of  such  rec- 
ord, be  admitied  to  praotfee  before  tfce  Supremo 
Oovrtot  tbeUnttedtnatea.  Aot  of  Orasraa 
proved  FelHiiarr  IS,  1«9  tS)  U.  &  Stat. 
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St  Attoman  A  Ctmntdort, .  SO  JohaS- 
Si  parte  Tale,  24  Cal.  344,  245;  Weeks,  At- 
toroevB,  p.  74;  Be  Doney,  1  Port.  (Ala.)  299; 
lagKi  Com,  I  Muaf.  466;  Cooper,  22  N.  Y. 
U\  Bgnu  Y.  SteKorl,  S  I>e0aus.  Eq.  466;  Ex 
parte  Garland,  71  U.  8.  4  Wall.  878, 18  L.  ed. 
370:  A«  iTa^,  50  Conn.  181.  47  Am.  Bra.  625, 
31  Am.  L.  Reg.  728. 

Tbe  prevailiDg  practice  In  Other  States  Is 
fiTorable  to  this  application. 

For  cases  wbeie  tbe  appUoations  for  admisr 
fioo  to  the  bar  b;;  vomen  bB¥e  been  refused^ 

Re  BradtteU,  55  Tl.  685.  83  U.  9.  16 
mil.  130,  21  L.  ed.  442,  2  Hfatoiy  of  Woman 
Suffrage,  pp.  601-626;  Re  Lockwood,  8  Ct.  CI. 
346;  Be  QooMl,  38  Wis.  232,  20  Am<  Rep.  42. 
(Tbe  Btetntes  were  sabseqaentlr  obaoged  and 
MhK  GoodeU  vas  tben  admitted.  48WIa.6e8, 
m.)  Bobiruon'4  Case,  131  Mass.  376,  41  Am. 
Repi  239. 

Tbe  laiest  reported  case  upon  tbe  subject  of 
tbe  admiasioo  of  women  to  the  bar  is  in  their 
fsvoi,  and  is  tbe  An^ieation  of  Mary  Ball,  SO 
CoQD.  181. 47  Am.  Rep.  625,  21  Am.  L.  Reg. 

The  R0t«  to  this  case,  as  reported  in  the  Amer- 
Icta  Law  Register,  quotes  largely  from  the 
oplsiona  in  the  Braiwdl,  Lockwood,  Goodell 
aod  Rcbinton  Gaiea,  and  then  concludes  as  fol- 
lows: "Whatever  may  be  tbe  current  of  Ju- 
dicial Di^nioo,  there  can  be  no  question  but 
that  tbe  tendency  of  modem  legislation  is 
stioQgiT  In  favor  of  allowing  women  tbe  priv- 
ilege of  admission  to  tbe  bar.  It  is  worthy  of 
tme  that  each  one  of  tlie  deoisloos  above  re- 
ferred to  was  followed  by  a  statute  granting  to 
women  the  privilege  wbicb  the  conrt  had  de- 
nied. See  III.  Rev.  Stat^  chap.  18,^  1;  Actof 
Congress  Feb.  15.  1679,  90tb  Stat.  392;  Wis. 
fier.  Slat.  f(3fi86;  Haas.  Stat.  188S,  cbap.  188. 

Hwre  are  a  great  many  instanoas  vbere 
women  have  been  admitted  as  a  matter  of 
coatse  without  any  question. 

See  2  Hietoiy  of  Woman  Suffrage  p.  606; 
Chicago  LegalNews,  Feb.  5,  1870. 

Mils  Charlotte  E.  Ray  was  admitted  on  grad- 
vtiDgfrom  Howard  Univeidty,  about  1878, 
is  the  District  of  Columbia. 

Bt  OoodOI.  30  Wis.  288,  389;  3fiM  Barka- 
M$  Oate,  Chicago  Legal  News,  April  8  and 
April  9,  1670;  Chicago  Legal  News,  Oct.  26, 
1873;  Ue.  Rev.  Stat.  p.  587,  g  18. 

The  federal  district  court  of  Illiooia  admitted 
AlU  Hulett. 

See  Chicago  Legal  News,  M»  28,  1674. 

Id  Mrs.  Lockwood's  brief  addreased  to  the 
Senate  of  tbe  United  States,  March,  1878  (8 
Histocy  of  Woman  Suifrsge,  p.  107),  Is  this 
■tilement:  "UUnois.  Michigan,  Minnesota, 
MisBouri,  North  Carolina,  Wyoming,  Utah  and 
tbe  District  of  Columbia  admit  women  to  the 
bar."  And  writing  in  1888.  she  says:  "Most 
of  the  States  in  ue  Union  have  since  recog- 
nized her  right  thereto,  and  notably  the  State  of 
Pennsylvania,  as  in  the  case  of  Curie  a  Kil- 
gore,  who  has  recently  been  admitted  to  tiie su- 
preme conn  of  the  State." 

Lippiocott's  Mag.  Feb.  1888,  p.  329. 

For  tbe  further  uteratare.  both  pro  and  eon, 
in  any  wise  afFeeting  women  and  their  relation 
to  tbe  bar,  see- 
Women  at  the  Bar,  6  K.  J.  L.  J.  188;  Wom- 
IILR  A. 


en  and  tbe  Bar,  2  Pump.  C't  5;  is  Ir.  L.  T. 
306;  Women  and  tbe  Leciil  Prod  ssion,  by 
Montgomery  H.  Throop,  30  Alb.  L.  J.  404;  19 
Ir.  L.  T.  13;  Women  ss  Advocates.  18.Am,,l4-i 
Rc^v,  m,  11  Ir.  L.  T.  840j  Women  as  JudtcW 
Ollieera,  13  Am.  L.  Rev.  190;  Women  as  Law 
Clerics.  35  L.  T.  363;  Lord  Brougham  on  Wom- 
en as  L)iw  Engrossers,  BooItJteepers  and  Print- 
ers, 33  L.  T.  864;  Women  as  Lawyers,  16  Ir. 
L.  T.  407;  Women  as  Lawyers,  Jlfrs.  Goodelta 
Cate,  8  Ceu^.  L.  J.  186;  learned  Women  of 
Bologna,  1  Cblcagp  Legal  News.  594;  Women. 
JtiroLs  in  Wyomiagj^by  J.  H.  Howe,  2  Ciiicago 
Lo^,':il  Nc-ws,  213,  220;  Judge  Greene's  Charge 
to  Ihc  Grand  Jury  (1S84).  17  Cbicago  Legal 
News,  "['riiiiesfor  Proftors,"  14  L.  J.  740, 
14  L.  T.  8;  Bliall  Women  be  Admitted  to  the 
Bar,  ICbicEtgo  Legal  News,  184;  Female  At 
tomeys,  16  Can.  L.  J.  160;  Married  Women  ^ 
AttOFueys.  23  Pillsb.  L.  J.  5,  10  Alb.  L.  J.  llSa 
Ladies  as  LawycrH,  18  I r.  L.  T.  204;  Ladies  aif, 
Lawyers  in  Lundon,  3  Wnsb,  L.  liep.  94;  Miir 
rii'il  Wtuncn  as  Attorney.s  at  i*;iw,  liy  David 
Stewart,  20  Cent.  L.  J.  30.');  Women  us  Law-, 

JBFBi  bi^Louia  Frank,  Chicago  Law  'j^mcs,, 
HO.  1^,  .  American,  July.  1888;  Women  w 
Lawyers,  23  Lippincott,  387.  28  Vict.  Mag.  2l9if 
M'umen's  Relations  to  tlie  Professions,  by  E., 
"Vuu  De  Walker,  6  Popular  Science  Monthly, 
454;  Laws  for  Ladies  as  Lawyers,  R,  Vashon 
Rnpers.  21  Can.  L.  J.  828,  19  Ir.  L.  T.  621; 
Lrnlv  Litwvcrs  of  llie  Long  "Robe,  6  Ir.  L.  T. 
ti3S.'8  L.  j.  9,  28;  Presence  of  Lady  Lawyers^ 
in  Courts  of  Justice.  11  Sol.  J.  and  Rep.  57,  187 i- 
Lndv  Uwyers,  18  Ir.  L.  t.  77,  153.  332,  6p5i„ 
14  Ir.  L.  T.  57.  300,  208.  16  feJ*,,T,mi;i:-,» 
Mr.  Joseph  H.  nU.apiii«.  J/ttif-0«lh^  ma^f^ 
euB  euria,  filed  no  brief. 

Helm*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Petitioner,  Mrs.  Hary  S.  Thomas,  asks  to 
have  licr  name  placed  upcm  tbe  roll  of  attor- 
neys practicing  before  tnls  and  other  courts 
of  the  State.  She  tenders  credentials  attest- 
ing the  prescribed  professional  qualifications, 
and  a  compliance  with  all  express  require- 
ments of  the  Statute  and  rules  of  court  reg- 
ulating access  to  tbe  legal  profession.  The 
question  is  therefore  squarely  presented.  Are 
women  entitled  to  admission  to  the  bar  of 
this  State  ou  equal  terms  with  men?  By 
ancient  and  universal  usage,  women  have 
been  denied  the  riglit  to  practice  before  the 
English  courts.  The  two  or  three  exceptions 
citm  in  petitioner's  brief,  such  as  that  of 
Aune,  Countess  of  Pembroke,  are  not  welt 
authenticated.  During  the  early  history  of 
tiiis  country  a  like  exclusion  from  the  pro- 
fession generally  prevailed,  though  a  few 
instances  are  recorded,  as  in  tlie  case  of  Mar^ 
garet  Brent,  also  mentioned  in  petitioner's 
brief,  where  they  wore  permitted  to  appear 
specially  In  narticular  proceedings.  In  the 
District  of  Coliunbia.  and  in  Mo^acbusetts, 
Illinois,  and  Wisconsin,  within  a  period 
comparatively  recent,  such  applications  have 
been  rejected,  tbe  courts  promulgating 
learned  opinions  in  connection  therewith. 
Fifteen  years  ago  the  Supreme  Court  of  the 
United  States  also  denied  tbe  right.  The 
case  was  not  reported,  but  the  chief  justirc. 
In  orally  epitomizing  thareasouB  for  adrcrau 
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action,  declared  that  the  court  had  concluded 
to  adhere  to  the  uniform  custom  Bince  fta 
organization,  of  licensing  men  only,  till  "a 
change  is  required  by  statute  or  a  more  ex- 
tended practice  in  the  highest  courts  of  the 
States. "  ^  Lockteood,  9  Ct.  CI.  846 ;  i!r  parU 
Robinson,  131  Haas.  876,  citing  the  above 
ruling  of  the  United  States  Supreme  Court; 
JbBradmll,  SS  111.  S8B;  Be  parte  GoodOl.  89 
Wis.  288. 

The  written  opinions  mentioned  marshal  all 
objections  to  conferring  this  privilege  upon 
women,  dwelling  wlUi  especial  force  and 
cleamesa  upon  those  existing  outside  of  con- 
stitutional and  statutory  provisions.  They 
ably  discuss  Questions  ot  impropriety  and 
inexpediency  based  upon  the  luws  of  nature, 
tbe  bearing  of  historical  customs  and  usages,  - 
and  the  impedimenta  growing  out  of  woman's 
legal  status  at  the  common  law.  With  all 
deference  to  tliose  learned  courts,  we  decline 
to  imitate  thefr  example  in  the  latter  regard. 
We  shall  not  itidutge  In  speculation  concern- 
ing the  natural  aptftude  and  physical  ability 
of  women  to  perform  the  duties  of  the  pro- 
fession, nor  shall  we  dwell  upon  considera- 
tions of  propriety  or  expediency  in  the 
premises.  Theae  are  matters  as  to  which 
wide  differences  of  opinion  exist;  and  we 
conceive  that  they  have  little,  if  any,  bear- 
ing upon  similar  applications  now  presented 
in  this  State,  however  pertinent  they  may 
have  been  in  the  Commonwealths  referred  to 
when  tlie  above  rulings  were  made.  We 
shall  likewise  decline  to  give  controlling 
weight  to  historic  custom  or  usage  in  Eng- 
land, in  the  American  colonies,  and  in  the 
republic  during  its  infancy.  Reasoning, 
predicated  upon  the  latter  ground,  possesses 
the  inherent  weakness  of  ignoring,  to  a 
greater  or  less  extent,  the  marvelous  changes 
throughout  the  country  during  tbe  last  mty 
years  in  the  legal  status  of  woman.  It  ia  a 
signittcant  circumstance,  indicating  the  trend 
of  popular  sentiment  on  the  subject,  that 
each  of  tlie  cases  above  referred  to  was  speed- 
ily followed  by  a  statute  providing  for  the 
iifiraission  of  women  to  the  profesHion.  The 
Supreme  Court  of  the  United  States,  and  the 
courts  of  the  District  of  Columbia,  Massa- 
chusetts, Illinois,  and  Wisconsin,  no  longer 
adhere  to  the  rule  of  discrimination  on  the 
ground  of  aex.  Womeii  are  now  licensed 
without  question  to  practice  in  these  courts  as 
well  as  in  those  of  several  other  States  upon  i 
the  same  couditions  as  men,  save  only  that 
the  Act  ot  Congress  requires  three  yetfs' 
membership  of  the  bar  of  the  highest'court 
in  some  State  or  Territory  as  a  condititm  pre- 
cedent to  their  appenranc6  before  the  Supreme 
Court  of  the  United  States.  In  tliisf'ommon- 
wealtlr,  women  of  sufficient  age,  Married  or 
single,  may  make  wntracts,  fonu  pHrtaer- 
sliips.  inherit,  acquire,  and  dispose  of  prop- 
erty, in  all  respects  sutotantially  tbe  same 
us  men.  '  The  policy  of  our  legislative  and 
judicial  action  has  tended  icOOBttuitly  towards 
<50nferring  upon  them  the  same  property 
rights  and  business  status  as  are' enjoyed  by 
men,  They  may  undoubtedly  puronfe  all  Vo- 
cations and  enterprises  of  a  business  charac- 
ter. They  may  also  become  ministers,  phy- 
sicians, or  educatots,  and,  if  any  limitation 
13  L.  a  A. 


in  regard  to  the  learned  professions  exlsta, 

such  limitation  applies  solely  to  tbe  bar. 
The  privile^  of  practicing  this  profeHSton 
and  sharine  in  ita  emoluments  la  alone  ques- 
ttoned.  Hence  we  contend  with  none  of  the 
difficulties  encountered  by  the  courts  above 
mentioned  ariatng  from  the  disabilities  of 
women,  especially  married  women,  at  tbe 
common  law.  Applicationa  like  the  one  be- 
fore us  may  tbererore  be  regarded  with  tiie 
judicial  favor  usually  extended  when  equal- 
ity of  rights  is  invirired,  unless  some  re- 
strictive provision  be  found  in  our  Htatntes 
or  Constitution. 

Turning  to  the  Act  regulating  the  licens- 
ing of  attorneys,  and  defining  their  duties, 
liabilities,  etc.,  we  And  nothing  that.  In 
our  judgment,  fairly  shows  a  legislative  In- 
tent to  bestow  this  privilege  upon  men  ex- 
clusively. The  substantive  phrases  used 
throughout  the  Act,  when  speaking  of  ap- 
plicantaj  cover  both  sexes.  Thej  are  "no 
person"  and  "any  person;'  at,  "no  person 
shall  be  permitted  to  practice;  .  .  ,"  **no 
person  whose  name  ia  not  subscribed  ;  .  . 
"any  person  producing  a  license  from  any 
court  of  record ;  .  .  . "  "  tf  any  person  not 
licensed  as  aforesaid  shall  receive  any  money. 
.  .  TTie  pronouns  employed  with  ref- 
erence both  to  applicants  and  licensed  attor- 
neys are,  it  Is  true,  masculine  ;  but  this  fact, 
standing  alone,  is  a  matter  of  very  little 
significance.  The  masculine  pronoun  is 
constantly  used  in  legal  and  secular  literature 
to  designate  both  sexes;  besides,  it  is  cz- 
pressly  provided  by  law  here,  as  in  other 
States,  that,  unless  the  language  contains 
something  inconsistent  tharewith,  this  rule 
may  t>e  followed  in  construing  statutes : 
"Every  wonl  importing  the  masculine  gender 
odIv  mav  extend  toand  beapplled  to  females 
as  well  as  males."  Mills,  Ann.  Stat,  g  im. 
There  is  no  language  in  the  Act  under  con- 
sideration Inconsistent  with  the  appllcatloa 
to  its  construction  of  thiS'  statutory  guide. 
We  are  not  unmindful  of  the  rule  that  a 
statute  is  to  be  inter^jrefed  in  the  light  of 
other  statutes  constituting  a  part  of  the  same 
legislative  i^ystem.  But.  as  already  sug- 
gested, tbe  unifcvm  and  unmi^kable  policy 
df  our  legislation,  as  shown  in  numerous 
provisibns,  has  been  to  extend  the  legal  rights 
of  women,  and  enlarge  their  sphere  of  occu- 
pation and  usefulness.  Tbe  proposition, 
however,  is  advanced,  with  plausibility  and 
force,  that  section  6,  art.  7,  of  the  Constitu- 
tion, indirectly,  but  olearly,  forbids  Hcens- 
ihg  Women  to  practice  law.  This  section 
reeds ;  "  No  person  except  a  qualified  elector 
shall  be  elected  or  appointed  to  anv  civil  or 
military  office  in  the  State."  It  is  argued 
that  attorneys  are  civil  officers,  and  that  since 
women  are  not  electors  they  cannot  become 
attorneys.  Women  may  participate  in  school 
elections,  and  hold  certain  oftlcea  connected 
Wiethe  public  schools,  but  they  are  notsuch 
electors  as  this  section  of  tbe  Ctm^tution  con- 
teinplatea.  The  constitutional  term  "*  quali- 
fied elector"  Is  herfe  ^uaed  In  its  broadest 
sf*nse,  meaning  a  person  qualified  to  vote  gen- 
erftlly."  He  HvuM  BiU  No.  166,  »  Colo.  628. 
Tbe  limitation  declared  by  this  provision  is 
plain,  and,  If  i  attorh^s  at  law  are  civil 
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odlcen  wfthtn  Its  meaalog,  the  objection 
nniatbenutained. 

The  phrase  "  civi  I  office,  as  thus  employed, 
it  freqaently  lued  IntercbaDgeable  with  tbe 
tenn  "public  trogt.'*  It  nndoubtcdly  relates 
to  pnblic  ofBces;  Uiat  to.  to  those  offices 
Tbich  InTolve  an  electlwi  or  appoiotment 
by  or  on  behalf  of  the  geDeral  public,  and 
tbe  peiformance  of  duties  essentially  public 
in  their  nature.  See  (Mien  y.  Wriffhi, '  33 
C>1.  393 ;  also  Weeks,  Attorneys,  §89,  citing 
cues  from  Alabama.  Virginia,  New  York, 
and  South  Carolina.  Attorneys  at  law  an 
coofitsDtly  spoken  of  as  "omoeni  of  tbe 
nmrt."  The  designation  is  not  inaocurate. 
Their  special  researches  and  general  legal 
knowledge  enable  tliem  to  aid  the  courts, 
and  thus  to  contribute  somewhat  towards 
the  dne  administration  of  justice.  Tlie 
office  is  therefore  an  Impartant  one,  and  tbe 
attorney  incidentally^  performs  a  quasi  public 
duty.  But  admission  to  tbe  professioD  is 
purely  a  private  matter,  and  is  secured  solely 
for  tbe  advancement  of  private  interest.  By 
TirtQe  of  such  admission,  attorneys  are  not 
required  to  perform  snecific  public  acts,  nor 
tn  specifled  duties  devolved  upon  them  in 
behalf  of  the  general  public.  Tbe  duties 
tbey  assume  and  tiie  labor  they  perform  are 
nsoally  in  pursuance  of  personal  contracts 
with  private  litigants.  Admission  to  the  bar 
ig  an  essential  prerequisite  to  the  filling  of 
certain  oflBccs,  such  as  prosecuting  attorney 
snd  jtulges  of  supreme,  district,  and  other 


ooarta.  -  Bat  thwto  ptiblle  truMSi  and  the 
functions  connected  therewith,  devolve  only 
upon  members  of  Che  profession  by  virtue  of 
an  independent  election  or  appoibtment. 
Until  thus  designated,  they,  caa  no  mere  etater 
into  offices  where  the  functions  are  of  a  pub- 
lic nafnrethan  cdn-unlicenaed  peraras  wholly 
Ignorant  of  the  law.  Our  conclusion  is  that 
att^Miieya  at  law  ere  noti  per  «,  civil  officers, 
within  tbe  Dw^ing  of  the  conatitutjnnal 

fihrase  nnd«  consldcntfam.  See  authorities 
ast  above  cited. 
Tbe  major  premise  of  the  argument  in 
■upporfc  of  a  constltutioaal  inhibition  thus 
proves  upon  exajaination  to  be  untrue,  vad 
of  course  tbe  ornicluslon  falls.  Iliat  Instm- 
ment,  so  far  as  we  are  aware,  containe  noth- 
ing inooDsistent  with  the  admission  of  women 
to  the  bar.  If  there  were  anything  in  tbe 
rules  <x  usages  of  tbe  court  involving  this 
incoisistency,  we  would  feel  that  a  modifi* 
cation  of  suck  roles  or  usages  sliould  now  lie 
made.  We  have  no  disposition  to  postpone 
falling  into  line  with  the  Supreme  Court  of 
tbe  United  States  and  otber  enlighteBed  tri* 
bunsis  tbrouglfoiit  the  country,  that  have 
finally,  .Toluntarily,  or  in  obedience  to  stat- 
utory injunction,  discarded  the  criterion  of 
sex,  and  opened  the  door  of  the  profession  to 
women  as  well  as  men. 

TtU  prayer  of  the  peHUorur  wiU  be  granted. 
Jb  1b  cffdered  that  her  name  be  placed  upon 
the  roll  of  attorneys. 


ALABAMA  SUPREME  COURT. 


A.  J.  VBA8J1T.  Aspt., 
«. 

IVancis  BRIGHAN. 

(....Ala.  I 

AJiidgMaHtbr^>«An>>*^*°  aotlon  against 


A.  J.TeBseylsBapportea  braYetnmar  servkA 
of  summons  on  "Jaok  TeBsejr,  Uw  deCMidanl^" . 

auMAaWL) 

APPEAL  by  dt'fendant  from  a  default  judg- 
ment of  the  Circuit  Court  for  Coviitgton 
County  which  the  court  refused  to  set  sslde  up* 


VCKM.— The  doetrine  cf  Idem  sonans. 
Urn  law  does  not  treat  every  siiRbt  and  trivia] 
vuuDoe,  aoch  as  tbe  omUeloD  ot  a  letter,  as  fatal. 
The  variance  should  be  a  sabataatial  and  material 
one.  stMdi  as  would  render  the  Inatrument  oHered 
In  evMeoee  a  dUtereot  aad  distinct  iDStrumeDt 
tnmi  the  one  described  in  tbe  petition,  to  autborlse 
coort  to  exclude  It  from  tbe  Jury  on  the  Rround 
o(  variance.  The  ntto  of  idem  sonma,  when  ttrtot- 
Ir  adhered  to.  fi  oonsldered  too  rigid,  and  haa  been 
much  rehued  in  modern  practice.  Btevena  V.BteN 
tilni.tlU.2ft. 

It  kdalmed  that  mere  Identltj  of  aonnd  la  a  aurer 
■ctbod  of  destgnalinr  the  names  of  persona  than 
tfaai  of  depending  upon  mereldencltylntbeorthoir- 
nph7.  Ahltol  V.  BeaUitto,  »  Taunt.  Ml;  Myer 
T.  FCcalr.  at  Pa.  IMl 

If  ibe  sofmd  of  a  Dane  <d«m  tonaue  be  oot  atfeot- 
<d  bjr  a  mlnpelHnff  which  oooorst  snch  error  li  hn- 
■Bleilat,  and  may  two  aamn  bettvaUkem  .MlcJoal 
^mvaOoo  and  nqed  Interctaanveablr,  thongb  dUTeiv 
en  la  Bound,  do  not.  by  tbe  use  of  eitber,  conati- 
tMeamatcrtelvarlaaoe.  nBoUe,Abr.l8Bt  Baooo. 
lfar.tltto  JMnwiMr. 

nwdoetrlne  otidem  tmaiu  abnuld  not  be  too 
v^Mty  enforced.  Tbe  prlDOlpal  question  In  all 
aiet  should  aak  as  to  tbe  materialltr  of  tbevarl- 
■oce.  Beltoav.Ftaher,MXltaB. 

And  tbiB  to  alwaji  a  qneatloD  of  fkot,  to  be  deter* 
UL&A. 


mined  by  the  Jury.  In  the  case  ot  foreign  nomea, 
courts  ate  reluctant  to  pronounce  tbat  a  vartanoe 
which  in  most  InstaDoea  la  a  simple  misspellicjt.  or 
tbe  result  of  a  mto-pronounclatloo  shall  aSeot 
veated  rlgbta  honestlr  acquired.  In  an  early  case 
tbe  Supreme  Court  of  Ullaolfl  haa  held,  where  ma- 
terial variance  was  claimed  in  the  names  of  a  coD- 
veyauoe  that  Michael.  AUea  oamod  In  a  deed  as 
grantor  was,  presumptively,  Uichael  AUaine, 
grantee  ot  tbe  same  property  aa.  also,  tbat  Otoiue 
AlUine  was,  preaumptively,  Actolne  Allaine. 
Cblniquy  v.  Cathollo  Btahop  of  Chicago.  41 11L1I8. 

Tbe  miaspelUng  of  a  dBfendaat'snameln  a  sum- 
mona  Is  no  excuse  for  non-appearance  to  defend, 
«epeclally  where  It  appeara  that  the  name  "But- 
ler" waa  written  llulter.  Knowing  there  is  a  suit 
against  himself,  defendant  la  held  twund  to  appear, 
Hermann  T.  Butler.  66  lU.  SStL 

Tbe  rule  la.  tbat  if  tbe  distinction  In  tbe  pronun- 
ciation of  tbe  names  to  indtotlnvuiehable  in  ordi- 
nary converBatioD.  the  doctrine  ot  idem  sonans  ap. 
pUea.  Barnes  v.  People,  18  UL  62. 

The  poaltion  contended  for  la  tbe.  principal  case 
is  sustained  by  a  Maine  decision  which  btrida  that, 
altbougb  the  surname  of  a  party  defendant  had 
l>een  spelled  In  aeren  different  ways  In  the  course 
of  a  JudlcUU  proceeding,  tbe  names  were  all  1dm 
wmons  and  suOdently  Identifled  tbm  defendant. 
Millett  T.  nake.81  He.  OL 
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Texas  Sotbems  Coobt. 


on  defcnduift  claim  that  he  was  not  served 
vttb  iwtioesi.  AffinMA. 

Tbia  cue  sufSdeotty  appean  in  the  oplnioo. 

Mr.  itOaca  D.  GwraBer  for  appdiuit. 

Mr.  W.  D.  Roberta  Ua  appeUee. 

MeClellmn*  iT.^  deUToed  the  opinion  of 

the  court: 

The  following  is  the  assignment  of  error  on 
this  appeal:  "Comes  the  appellant  In  this 
cause,  and  aaslgns  fororor  (1)  the  Judgment 
of  the  fX)urt.  it  not  appearing  that  the  defend- 
ant. A.  J.  Veasey,  was  serred  or  had  notice  of 
the  briagiDE;  of  the  suit"  The  record  shows  a 
complaiot  nled  by  Francis  Brlgman  sgaiast  A. 
J.  Yeasey;  a  writ  issued  by  the  clerk  of  the 
court  on  May  19.  1800,  cotnmandlog  the  sher- 
iff to  summon  A.  J.  Veassy  to  appear  and  an- 
swer the  complaint  of  Francis  Brigman;  that 
this  writ  was  received  by  the  sheriff.  Hay  SO, 
1890,  RDd  bears  the  following  iadorsement: 

"Executed  this  SOth  day  of  August,  A.  D. 
1890.  by  leaviog  a  copy  of  the  within  sum- 
mons and  compudnt  with  Jack  Teasey,  the  de- 
fendant. 

**H.  C.  Oault. 
"Sheriff." 


We  sapposis  the  obJeeUon  to  thb  service  is 
rested  on  the  fact  that  it  puiports  to  have 
been  made  on  "Jadt,"  not  A.  J.  Yeasey.  It 
is  untenable.  Had  onlv  the  surname  been 
written  in  the  retum,  bad  the  service  been  "bv 
leaving  a  copy,  etc.,  with  Yeasey."  it  would 
have  been  good,  the  pt^umption  being  that 
the  defendant  was  thereby  intended  {Bw^rone 
V.  MobOe  Braneh  Bank,  0  Ale.  296):  sod  sure- 
ly tbe  fact  that  a  given  name  is  set  out,  the 
initial  letter  of  which  Is  the  same  as  one  of  the 
initials  by  which  the  defendant  is  designated  to 
the  summons  and  complaint,  can  have  no  ten- 
dency to  overturn  this  presumptioD,  but  rather 
to  strengthen  it  But  tbe  return  goes  further 
than  thu.  It  not  only  asserts  that  service  was 
made  upon  Jack  Yeasey,  thus  raising  the  pre- 
sumption that  tbe  person  served  was  tbe  per^ 
son  sued;  but  it  affirms  that "  Jack  Yeasey"  is 
the  defendant  in  tbe  cause,  and  deslenatnl 
therein  by  the  name  of  "A.  J.  Yeasey."  We 
have  no  hesitation  in  reaohtng  tbe  conrlusion 
that  service  was  upon  A.  J.  Yeasey.  the  de- 
fendant <uid  that  upon  his  failure  to  appear 
judgment  by  definut  wm  properly  entered 
against  him. 

AfflnutL 


TEXAS  BUPREMB  COURT. 


MISSOURI  PACIFIC  B.  CO..  Appt., 

J.  M.  GULLBB8.* 

<  TWt  ) 

1.  It  sooma  th&t  M  Indimnrnmynsort 
to  state  ooorts  Ibr  redress  of  vntraws  un- 
der a  cooatitutloDal  provision  guaraoteetog  to 
everr  pierson  ttie  ilvlit  of  reibesB  for  Injortee 
done  to  him  in  fals  peison,  property  or  reputa- 
tion. 

8.  Ano1i|)eetlon(o  the  abUlt^ofplalB- 


Nora.— indfrmsfliairen/droeMefr  rtoM*  fn  a  court 
ofimtiee. 

In  tbe  eariy  case  of  Jaeksoa  v.  Reynolds,  14 
Johns.  SS(.  an  Indian  was  denied  any  status  In  our 
courts  except  throuRb  the  attorney  of  his  trfbe;  but 
the  reasons  assigned  for  the  hoJdlntr  are  not  appli- 
cable to  tbe  present  status  of  the  Indians.  Jemml- 
son  V.  Kennedy.  H  Han.  4T. 

An  early  Kansaa  case  broitgrbt  for  the  parti  I  km 
of  real  proT>ertf  by  an  Indian  deeldee  that  theconrt 
had  Jurisdiction  of  the  subject  and  in  effect  ao- 
corded  to  tbe  Indian  •  status  la  tbe  courts.  Bvart- 
ael  V.  Rojiera,  8  Kan,  817. 

In  New  Torb  It  appears  that  stnoe  the  dectelon  of 
the  chancellor  In  Strong  v.  Waterraan.  11  ?aiire,  607, 
fiL.ed.2S0,  the  tenure  of  the  Indians  to  their  rewr- 
vatlnntOnd  their  riKht  to  prosecute  and  maintain 
actions  for  tbe  enforcement  and  protection  of 
their  riffhte.  appears  to  havP  been  settled  by  an  Act 
of  the  Legfelatnre.  Seneca  Nation  of  Indians  v. 
Tyler,  14  How.  Pr.  109. 

Thercrore.  an  action  brought  by  said  fleneca  Na- 
tion of  Indians,  Id  their  own  name,  upon  a  promis- 
sory note,  irtven  and  made  payable  to  them,  may 
be  euatalned;  and  it  to  not  necessary  that  Hiey 
should  aver  tbelr  autliarfty  to  sue  In  the  state 
Courts.  Ihfd. 

It  U a  Keneral  rule  tbatall  persons  havlngajust 

18  L.  R.  A. 


tiff  to  wifclntafii  suit  oa  mn  Mstfnetf 
elalm*  based  oo  tbe  dlsablUtr  of  the  aariiroor 
to  sue  In  roaoo  orthrooch  another.  Is  waived 
unless  raised  byplea  la  abatement  or  by  spaolal 

exception, 

S.  An  action  fbr  li^Jorx  to  I&imU  without 
the  State  by  an  act  no  part  <a  wblob  was  per- 
formed within  the.aiBliaaaiiBot  be  maintained 

In  a  Texas  oourt. 

4.  Proof  of aet— it  peae— bis  and  e»dw- 
siwe  posssssiOM  of  ponNMuU  property  is 
suOelent  priSM  faola  svMeBB*  of  ownsrsblp 
to  sustain  a  salt  for  damages  for  Its  deatructlou. 


cause  of  action  ouiybrlngasulttberefor,  excess 
herein  mentioned:  and  no  personal  disMblllty  will 
deprive  one  of  this  right.  S  Bouiier.  Inst.  138;  Sin- 
clair V.  Sinclair.  18  Mees.  &  W.  MO:  Broota.  Parties  to 
Act1oo!i,M:  narboor.  Parties  to  Aotlona  chap.  1.  «U 
The  Kanns  Indians,  72  IT.  S.  fi  Wall.  TS7.  IS  L.  ed.  m. 

Indians  do  not  subiBlttlienaelvMtOBlI  tbe  laws 
of  a  tttate  because  tbey  seek  Hs  eourfs  for  the  pres. 
ervatloB  of  rlitbtB  and  the  rediws  of  wrongv. 
The  Kansas  Indians,  nipra. 

Ad  Indiao  may  maintain  an  action  in  a  sute 
court  to  enforce  his  right  to  tbe  eoicmnffiit  of 
property,  real  or  personal.  Lobdell  v.  Hall.  3  Nev. 
607. 

They  may  Die  a  bfll  in  equity,  on  behalf  of  them- 
selree  and  the  residue  of  the  notion  od  the  reserv  a- 
tion, to  restmtn  a  tmpem  on  tbelr  land.  Strong 
r.  Wat«rman,llPRlge,«07,SL.  ed.  SOD. 

An  Indian  Is  liable  to  be  toed  In  a  state  oourt. 
Jones  r.  Sister,  8  Kan.  Mb  H oroh  v.  Tomer.  81  Me. 
mt  Rubldeauz  t.  Tallte.  U  Kan.  SA. 

If  an  Indian  dies  befoi*  tta*  tews  of  a  State  aiw 
extended  over  the  reservation,  a  state  court  maj' 
graut  letters  of  administration  on  bis  estate,  when 
they  are  so  extended.  Brasbear  v.  WUliaias,  W 
Ala-flao.  Butaoe.eontra,Dolev.  ltWt.SBarb.«8»; 
United  Slates  v.  Sbahhs,  15  Jfiott.  Wt  J>est]r.  FetL. 
Omst.  arr.  1. 1 8. 
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■galnrta  Bttn  wroar-doer  «4Kt  abowA  no  rtgbt 
toll. 

5.  ThefheitlurtlralldiiicstaittMpOMe*- 
tiam  of  aaa  pttraoa.  nod  becftuM  ot  tbe  tl«- 
•tmcUoB  of  vfalob  he  briOft  salt,  were  oo  the 
laodof  anotber.  iq>elsthe  premmpUon  of  ofrner- 
sblp  eiWtiK  from  ponoesloa,  mA  idalDtlll  miut 
nBrnwtlnlr  sboir  that  tb^  wwe  personal  prop- 
ntrand  that  be  had  the  risht  to  remove  them 
IraatbeioIL 

6.  ExehwlT*  wad  peacM^da  pn—wton 
of  btkf  which  bad  beeo  severed  from  the  son 
li  prtma  facie  sufDcIeDt  to  support  a  recovery 
agatDst  a  wronff-doer  for  Its  deetruotlon,  although 
it  rrew  on  the  land  belonflrlns  to  the  Cboctaw 
Kstion  of  Indbms. 

7.  An  bdlaa  may  lawftally  own  person* 
•1  p^pwtf  aiiid  aawtgn  m,  elalm  for 
damages  for  Its  wrongful  deatruotlon  so  as  to  en- 
tttle  tbe  aeslffnee  to  malotalD  a  suit  there-tor  in 
Uie  Texas  courts;. 

8>  A  railroad  company  la  not  relieTed 
frOB  Uablllty  fbr  iajurios  caused  by  Are  set 
out  through  ita  neffllgenoe  by  the  facts  that  the 
8n  bad  traveled  orer  oooslderable  space  and  bad 
been  revived  by  a  ftroDfr  wind  after  having  ap- 
pateatly  gone  out  before  doing  the  dama^ 
wbleh  occurred  tbe  day  after  the  flre  started. 

ThapMnMpttoB^BaffUCMMttwhlob 
arlMiapoa  proof  that  eoflnes  of  a  railroad  com- 
pany set  out  Ore  which  destroyed  property  of  tbe 
eonplalnfaifc  party  Is  rebutted  by  showing  that 
the  emrtoee  were  provided  with  tbe  beat  Im- 
pTond  spark  arreatera,  In  good  coadition  and 
properlr  operated. 

10>  To  rooorar  from  a  railroad  eom- 
paaw  tbe  valvo  of  propwty  destroyed  by 
in  s&eged  to  have  been  negrllgently  set  out  by 
tbe  company,  plaintfC  must  prove  byaprepon- 
denmce  of  evidence  l)6th  that  tbe  company  set 
out  tbe  flze  and  that  It  wu  ne«Ilgent. 

(JuoelMSBU 

An^EAL  br  defeadaot  frcm  ■  Judxment  <rf 
the  District  Goort  for  Orayeoo  County  Id 
hror  of  plalntUf  fn  an  action  brought  to  ro- 
eover  Uie  value  of  certain  prcqwrty  ule^  to 
kive  been  deatrored  by  fire  ingtlgnitly  nt  out 
tj  defendanl.  mvened. 

Tbe  facta  are  stated  in  the  oommladoner's 
opiokw. 

Mmn.  B.  C.  Foster  and  A.  E.  WUkln- 
SOB,  for  appellant: 

There  is  no  ri^  to  mainlaln  salt  Id  tbis 
State  upon  a  kxal  ftotion  aoemiog  in  Uw  lo- 
disD  Terriioty. 

Rev.  Slat.  Tex.  art  0;  PeUiam  v.  Murray, 
H  Tex.  477:  Rorer,  Znteistate  Law,  p.  140,  and 
niborltifes  dted;  Wbarton.  Coofl.  L.  %  711; 
Story,  Confl.  L.  548-654;  1  Chitty.  Pl  271; 
Coofey,  Torts,  -471;  McKenna  v.  Fuk,  42  U.  8. 
I  How.  247-349,  U  L.  ed.  119, 120;  livingtton 
V.  Jeferaon,  1  Brock.  208;  Itiifaet  r.  Verelgt.  2 
W.  Bl  1065;  Dovhim  v.  MattAemt,  4T.  B.  508; 
Mcttjin  v.  FaiMgaa,  Cowp.  101;  1  fiaiitb,  Lrad. 
CW.  4th  Am.  ed.  656;  W<mtler  v.  Winni- 
pteogee  Lake  O^untp,  35  N.  H.  SS9. 

Ad  Indian  rosidiog  In  tlie  Indian  Taritor; 
hsA  DO  right  to  sDe  »  citizen  of  TexM. 

Trtrty  wttk  Cboctaw  Nation,  September  27, 
1?30.  art.  7,  U.  8.  Stat,  si  h.  V.  7,  334; 
Treaty  wiifa  Cboctaws  and  Ohickasaws.  June 
^  1886,  art.  14,  Laws  and  Treaties  of  Cho& 
13  L.  R.  A. 


R  Go.  Y.  Om-LBM.  ^ 

taw  Nation,  p.  27;  Treaty  witb  Gbac(Kw»  aad 
CbickBsawB,  April  38,  1886,  arts.  6,  38:  Rev. 
But.  V.  S.  466.  1630,  i&iO.  1993.  2108, 

2110-2118,  3120,3128,8147,  2149,  2156;  Eik  v. 
Within*.  112  U.  S.  04,  38  L.  ed.  648;  3  $tory. 
Const,  p.  a,  47a(  *w.;  Woiusetter  v.  G^tr/tia, 
81  U.  8.  6  Pet.  515,  8  L.  ed.  483, 10  Cart  Dec. 
34(MM3:  OoodeU  t.  Jaekton,  30  Johns.  693,  11 
Am.  Dec.  851:  Gardner  v.  Thonuu,  14  Johns. 
184;  Wells,  Jurifidfction,  g  115,  p.  110. 

The  court  erred  tn  refusing  the  secoiid  in- 
struction requested  by  defeadaDt. 

aeaXe  t.  Ou^f,  C.  A8.P.&.  Co-  05 Tex.  274; 
TUnfo.  W.  AW.  B.  (h.  T.  JiuOenbaugk,  71 
ni.  572. 

Mmr$.  W.  W.  Wllkbu  and  Brown  A» 
BUss  for  appellee. 

Marr*  J.,  delivered  the  opinloD  of  tbe 
court: 

"Appellee.  J.  M.  Cullera,  filed  this  suit 
against  appellant  in  tbe  District  Court  of 
Gmyson  County  oo  March  4,  1887.  and  by 
amendment  Sled  October  3t4,  1887,  set  up  that 
on  November  21,  1886,  defendant  negligently 
allowed  UMirlu  and  fire  to  escape  from  ita 
engine,  which  flre  caught  and  destroyed  tbe 
foliowing  property,  to  wit:  One  portable 
ongina,  valued  at  $500;  one  fa«;-|HeaB,  val- 
ued  at  $400 ;  one  hay-press,  Taluea  at  $200 ; 
one  mower,  valued  at  $86 ;  one  mower,  valued 
at  $70 ;  one  derrick  and  hay  loader,  valued 
at  ^SO ;  six  bundles  hay  wire,  valued  at  $16 ; 
one  dckle  grinder,  valued  at  $10 ;  two  dozen 
hay  fcvks.  valued  at  $6;  one  rubber  belt, 
valued  at  $80 ;  4.500  balds  of  bay,  vahied  at 
$1,600:  one  hay  slwd.  valued  at  $200:  one 
hotue  and  kitchen,  valued  at  $200 ;  and  one 
stable,  valued  at  $60;  all  of  which  property 
was  located  in  the  Indian  Territory,  ana  was 
reasonably  woilh,  at -the  time  and  place  of 
ita  destruction,  in  the  aggregate,  tbe  sum  of 
$8,066.  Than  eeitaitt  portions  at-  the  bay, 
machinery  and  fixtures  were  owned  by  ap- 
pellee, 0.  T.  Black,  and  H.  C.  Lavo.  indi- 
vidxially,  but  that  it  was  used  in  the  part- 
nership business  of  the  firm,  consisting  of 
appellee.  Black,  and  Lavo,  which  said  lirm 
ms  engaged  at  the  time  in  the  hay  business ; 
and  that  the  bay  belonged  to  tliem  Jointly. 
Appellee  and  Lavo  were  citizens  of  the 
County  of  Orayaon,  Tex.  Black  was  a  citi- 
zen and  member  of  the  tribe  of  tbe  Chicka- 
saw Indians.  Black  and  Lavo,  for  valuable 
considerations,  had  transferred  tlicir  iot^rcst 
in  the  claim  against  the  appellant  for  the 
destruction  of  said  property  to  appellee,  and 
had  authorized  him  to  sue  therefor  in  his 
own  name.  Tlie  trial  before  a  jurj'  on  Sep- 
tember 19,  1888.  resulted  In  a  verdict  and 
judgment  in  favor  of  appellee  for  th6  sum 
of  $4,519.78.  of  which  amount  appellee  re- 
mitted the  sum  of  $100  on  November  12, 
1888.  Prom  this  judgmeat  appellant  has 
perfeoted  ita  appeal  to  this  court."  Hlack 
tmnsferred  his  claim  to  plaintiff  to  aid  in 
the  payment  of  tbe  debts  of  the  firm,  which 
Cullers  had  partly  paid  and  assumed  the 
balance.  .  ■ 

Tlie  assignments  of  error  present  spveml 
questions  which  require  a  dtci^ton  thereof 
by  this  court.  '  Tb<.'  first  anil  second  :i8»ign- 
nents,  relating  to  the-  saffioIeDioy  of  Uie  evl* 
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deuce  la  law  to  support  the  verdict  of  tbe 
jury,  and  the  fourth  aaslgameDt,  based  upon 
the  refusal  of  the  court  to  allow  the  Becond 
tnstractioD  requested  bj  the  defendant,  and 
dependent  for  support  upon  the  nature  of  the 
eridence,  will  be  postponed  until  we  have 
determined  the  otb^  questions  presented  by 
the  appellant  for  our  consideration.  Sum- 
marize, the  other  points  contended  for  by 
appellant's  counsel  are  :  That  the  court  erred 
in  refusing  to  instruct  the  ^ury  as  requested 
br  appellant,  to  the  following  effect :  F\rst. 
That  Black,  belsK  a  member  of  an  Indian 
tribe,  and  an  Indian  himself,  cannot  sue, 
nor,  by  assignment  of  whatever  right  of  ac- 
tion  he  might  have  elsewhere,  authorize  or 
confer  upon  plaintiff  the  right  to  sue  in  the 
courts  of  this  State,  and  therefore  plaintiff 
cannot  recover  as  to  so  much  of  the  property 
destroyed  as  originally  bel(mged  to  Biaek. 
Sf^nd.  In  refusing  to  charge  that  the  court 
below  had  no  juriidictlon  of  controversies 
arising  in  tlie  Indian  Territory  between  In> 
dian  citizeua  and  citizens  of  the  United 
States,  the  defendant  being  a  citizen  of  Mis- 
souri ;  and  that  a  citizen  of  an  Indian  nation 
cannot  transfer  his  claims  for  such  damages 
to  a  citizen  of  the  State  of  Texas,  so  as  to 
enable  the  latter  to  maintain  (he  suit  thereon 
in  the  courts  of  this  State.  Third.  In  re- 
fusing to  charge  that,  in  any  event,  the 
plaintiff  could  not  recover  damages  tor  the 
destruction  of  "  the  houses,  stables,  and  other 
real  property  situated  on  lands  of  the  Choc- 
taw Indians,  and  belonging  to  a  member  of 
tJiat  tribe and  that  nothing  should  be  al- 
lowed "by  reason  of  the  baroing  of  the 
dwelling-house  and  stable  mentioned  in  the 
petition."  Fourth.  In  refusing  "to  instruct 
the  jury  [as  requested  in  the  fifth  instruc- 
tion] that  plaintiff,  having  abown  no  right  to 
cut  or  put  up  the  hay  for  the  loss  of  which 
he  sues,  on  the  land»of  the  Choctaw  Nation, 
is  not  entitled  to  recover  anything  by  rea- 
son thereof." 

The  plaintiff,  J.  M.  Cullers,  as  well  as 
Lavo,  is  a  citizen  of  Texas  and  of  the  United 
States,  but  Black  is  a  citizen  of  ti\e  Chicka- 
saw Nation,  and  the  property  destroyed  was 
at  the  time  in  the  twritory  of  Hie  Choctaw 
Nation.  It  will  tfaua  be  seen  that  the  plain- 
tiff himself  is  under  no  disability  to  sue  in 
our  courts,  unless  It  be  that  the  fact  that  a 
part  of  his  right  to  recover,  being  derived 
from  the  Indian,  Black,  imparts  to  him  a 
partial  disability  to  that  extent.  But  it 
seems  to  us  that  even  then  tJie  question  would  < 
not  be  one  of  the  personal  disability  of  tbe 
plaintiff  to  sue,  but  would  depend  upon  the 
right  of  Block  to  assign  hia  claim.  If  he 
could  do  this,  then  undoubtedly  plaintiff,  as 
bis  assignee,  could  maintain  the  suit  on  the 
claim,  whether  Block  could  have  done  so 
originally  or  not.  The  plaintiff  is  entirely 
free  from  any  disability  which,  under  the 
law,  would  deny  him  a  standing  in  the 
courts  if  he  possesses  otherwise  a  right  of 
action.  There  is  no  question  of  "comity" 
in  such  case.  Rorer,  Interstate  Iaw,  p. 
155.  If,  however,  it  were  necessary  for  us 
to  decide  the  question,  we  think  we  would 
have  little  difficulty  in  holding  that  an  In- 
dian, like  Black,  ia  »  *'pencn*^  within  the 
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meanlnff  of  our  State  CeMtttntitNi  arid  laws, 

luid  is  thereby  guaranteed  the  right  of  redresa 
for  injuries  done  to  him  **in  blk  person, 
property,  or  reputattfuk,"  U  tw  i*  not  a  per- 
son, then  what  is  he?  Even  the  plea  of  an 
alien  enemy  has  been  denounced  by  our 
courts  as  an  "odious  plea,"  though  it  must 
be  sustained  If  timely  interposed.  Bishop 
V.  Jmei,  28  Tex.  294.  Every  day  alien  citi- 
zens of  friendly  nations  are  allowed  to  sue 
'  in  our  courts  nemim  dimntientt.  We  should 
not  hesitate  to  hold  that  an  Indian — certainly 
a  civilized  Indian — is  entitled  to  a  redress  of 
wrongs  through  our  state  courts.  It  is  nut 
a  question  of  comity,  but  of  right  given  by 
law,  supposing  the  court  otherwise  to  have 
jurisdiction  of  the  controversy.  Stcartsel  v. 
liogers.  3  Kan.  377 ;  Wiley  v.  Keokuk,  6  Kan. 
Hi  Wiley  v.  Man-a-to-wah,  Id.  Ill;  10  Am. 
&  Eng.  Encyclop.  Law,  p.  440,.  note  S; 
Dicey,  Parties,  pp.  Gho  t.  JuUt$t  X 

Wash.  T.  325 ;  Cooley,  Torts,  p.  35. 

The  federal  courts,  by  generally  deciding 
that  an  Indian  is  neither  "on  alien"  nor  a 
"citizen"  until  naturalized  or  admitted  to 
citizenship,  necessarily  deprived  those  courts 
of  jariadictioa  over  controvwaiea  between 
Indians  sod  eiti»i»  of  one  M  the  States  trf 
the  Union,  wherever  the  jurisdiotiua  ia  de- 
pendent upon  the  status  of  the  parties.  This 
does  not  apply  to  l^e  state  courts.  But  in 
the  present  case  there  wss  DO  plea  In  abate- 
ment or  special  exception  to  the  disability 
of  tbe  plaintiff  supposed  to  result  flrom  a 
snppo^  dlsaMlity- affecting  Black's  right 
to  sue  himself  In  person  ot^throurii  aDOtlMr; 
therefore  the  question  is  waived  anyhow  by 
the  pleadings  of  tlie  defendant.  Tt  may  be, 
however,  that  the  risht  of  Black  to  assign 
tbe  claim,  and  thus  iuvest  plaintiff  with  the 
ownership  thereof,  as  well  as  the  right  of  the 
plaintiff  to  recover  damages  done  to  such  of 
the  property  as  defendant  contends  was  real 
estate,  and,  If  so,  wbs  not  owned  by  any  of 
the  parties,  is  sufflciently  xaised  and  pre- 
sented by  tbe  pleading  of  tbe  general  issue 
which,  we  think,  throws  on  the  plaintiff  tJie 
burden  of  showing  at  least  prima  facie  his 
right  to  the  property  destroyed  or  to  the 
damages  dcme  th^eto.  Before  determining 
this  branch  of  the  case,  we  deem  it  not  Im- 
sppropriato  to  here  dispose  of  tbe  question 
raised  by  the  defendant  and  argued  by  coun- 
sel on  both  sides,  — that  so  much  of  the  action 
OS  seeks  to  recover  damages  for  t^e  destnic- 
tion  of  the  house  and  kitchen  and  stable  la 
purely  local,  and  not  transitory,  and  there* 
fore  arose  out  of  the  jurisdiction  of  this 
State,  and,  as  a  consequence,  will 'not,  like 
a  transitory  action,  follow  the  person  the 
wrong-doer,  so  as  to  allow  the  oourts  of  an- 
other jurisdiction  to  entertain  jurisdiction 
thereof.  To  all  intents  and  purposes,  so  fu* 
as  being  sued  is  concerned,  the  appelluit  is 
a  resioant  of  this  State  and  subject  to  its 
laws,  and  to  tbe  jurisdiction  of  its  courts. 
Its  road  extends  into  and  through  the  coantrr 
in  which  It  was  sued,  and  It  has  an  agent 
and  representative  there.  Tbe  court  below 
had  "jurisdiction  over  the  subject  matter," 
ond  therefore,  by  express  provisions  of  law, 
the  defendant  was  amenable  to  the  process 
of  that  ooort^  and  liable  to  be  sued  in  tliat 
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county.  Bayles*  Civil  Stat.  art.  1198.  §  21*, 
and  section  31.  This  la  unquestionably  cor- 
rect as  to  so  mnch  of  tbe  cause  of  action 
»s  13  of  a  transitory  nature.  Dicey,  Parties, 
p.  07.  But  while  this  istnie  as  to  transttory 
actions,  and  therefore  the  court  below  \\n- 
doubtedly  had  jurisdiction  of  so  much  of 
plaintifF^s  claim  for  damages  as  Is  of  that 
nature,  and  would  have  hsS  jurisdiction  of 
the  wtiole  claim  if  it  bad  bevn  clearly  shown 
that  the  action  Is  transitory  as  to  all  of  the 
items  for  which  damages  are  claimed,  stilt, 
upon  the  other  band.  It  must  now  be  regarded 
as  the  settled  law  of  this  State,  in  harmony 
with  the  rule  of  the  common  law,  that  an 
action  or  remedy  for  injuries  done  to  land 
situated  beyond  the  territorial  limits  of  this 
State,  and  when  no  part  of  the  act  reaulting 
Id  the  injury  was  committed  or  performed 
within  the  State,  is  purely  local,  and  cannot 
be  maiRtaioed  In  any  court  In  this  State, 
but  the  enforcement  of  the  remedy  in  such 
mcs  must  be  had  within,  the  jurisdiction 
where  the  land  is  situate.  Morris  v.  Missouri 
Put.  n.  Co.  78  Tex.  17. 

The  court  below  therefore  should  have 
charged  the  jury  on  the  subject  as  requested 
%  appellant,  but  with  a  proper  qualincation 
w  asto  leave  to  the  jury  wfiether  any  of  the 
property  destroyed  was  in  fact  real  estate  or 
not.  The  necessity  of  such  a  charge,  and  of 
tlie  jury  being  allowed  under  appropriate  in- 
•tructions  to  determine  the  issue  whether  the 
buildings  were  a  part  of  the  land  or  not, 
will  hereafter  be  more  fully  discussed  in  the 
aeveral  Tespects  Id  which  the  question  is 
presented. 

We  now  recur  to  the  other  questions:  Jint, 
Could  there  be  any  recovery  for  the  destruc- 
tion of  the  house,  kitchen,  and  stable?  and, 
ttomdly.  Could  any  part  of  the  claim  for  dam- 
■gesbe  assigned  by  Black? 

ftrH.  The  appellee  contends  that  the  bouse 
and  stable  were  chattels,  not  real  estate.  If 
60,  it  would  seem  that  Black's  right  to  them 
is  as  strong  as  to  the  other  property  held  by 
him.  It  is  admitted  that  the  ownership  was 
proved,  as  alleged,  in  all  of  the  property; 
aod  it  is  alleged  that  the  house,  kitchen,  and 
■table,  were  "  furnished  by  Black"  and  used  in 
the  partnership.  It  appears,  however,  that 
these  buildings  were  on  the  lands  of  the 
Choctaw  NatioiL  If,  therefore,  they  were  a 
pm  of  the  realty,  It  is  very  evident  that 
plaintiff  Is  not  entitled  to  recover  for  their 
wstmction  either  in  his  own  right  or  in  the 
right  of  Black  or  Lavo,  since  ft  la  not  pre- 
leoded  that  any  of  the  jMrtles  owned  or  field 
the  title  to  the  land.  It  will  thus  be  seen 
that  the  solntion  of  this  particular  question 
^oe>  not  depend  upon  the  citizenship  of  the 
parties,  since,  had  the  house  and  stable  been 

fumlBbed"  by  the  plaintiff  himself.  Instead 
of  Black  to  be  used  by  the  partners,  the  same 
iwie  would  have  been  presented,  of  the  right 
to  recover  for  Injuries  to  the  land,  which  the 
plaintiff  admits  that  he  did  not  own,  nor  did 
Black.  How,  then,  could  he  recover  dam- 
»ge«  for  such  Injury?  If  allowed  to  do  so, 
ttw  true  owner  could  also  recover,  and  there- 
in the  defendant  would  tn  subjected  to  a 
woble  recovery  for  the  same  act.  Before 
proceeding  f  urtber,  we  desire  to  observe  that 
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if  ail  of  the  properly  destroyed  can  be  re- 
garded as  personal  property,  then  we  hold 
that  the  plaintiff  established  such  prima  fade 
riglit  or  title  thereto  as  would  entitle  bim  to 
recover  against  a  mere  wrong-doer  which 
showed  no  right  to  the  property,  if  it  is 
BufUcicntly  proven  that  the  defendiint  did  de- 
stroy the  property.  The  plaintiff  proved  that 
at  the  time  the  property  was  destroyed  he 
and  his  partners  had  the  actual,  peaceable, 
and  exclusive  posjst'ssion  thereof,  which,  we 
think,  was  prima  facie  evidence  of  owner- 
ship or  right  to  the  property,  suflicienfe 
to  maintain  the  suit.  Paeijie  Krp.  Co.  v. 
Dunn  (Tex.)  (Sup.  Ct.  present  term)  ; 
Cooley,  Torts,  pp.  43«,  487,  445,  446;  H^jr- 
■mmih  v.  Ghica'jo  A  N.  W.  R.  Co.  17  Wis. 
550,  84  Am.  Dec.  764;  Angell,  Lim.  p.  885, 
Twte  4.  But  this  does  not  eliminate  the  diffl< 
culty  in  bis  way  to  recover  for  tlie  iiijiiri« 
(if  any)  to  the  land,  becauw,  as  we  have 
said,  it  is  not  claimed  even  that  any  of  the 
parties  owned  the  land ;  and  as  to  that,  there- 
fore, the  prima  facie  proof  of  ownership  re- 
sulting from  tlie  possession  Is  repelled.  In 
arriving  at  their  verdict  and  assessing  the 
amount  of  damages  the  jntr  undoubtedly 
allowed  for  the  loss  of  the  bouse,  kitchen, 
and  stable.  Can  we  hold  that  it  is  conclu- 
sively shown  that  these  buildings  were  mere 
chattels,  and  no  part  of  the  land?  If  not, 
can  we  hold— would  we  be  justified  in  hold- 
ing— that  the  first  paragmpii  of  the  charge 
of  the  court,  allowing  a  recovery  there^r 
by  plaintiff,  as  well  as  its  reftisal  to  give  the 
fourth  special  instruction  asked  by  the  de- 
fendant as  above  set  forth,  were  harmless 
errors?  We  think  not.  The  defendant,  alao, 
in  this  connection,  assigns  as  error  the 'first 
paragraph  of  the  court's  charge,  and  that  the 
verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence  in  this  particular.  Tlie 
conrt  charged  the  jury  tio  the  effect  that, 
under  **the  written  transfers  from  Black  and 
Lavo  to  the  plaintiff,  in  connection  with  the 
undisputed  evidence"  in  the  case,  be  could 
recover  for  all  of  the  property,  If  shown  to 
have  been  destroyed  by  the  negHpence  of  the 
defendant,  its  servants  or  employes.  Such 
was  the  legal  effect  of  the  charro;  and  it  put 
the  buildings  upon  the  same  footing  as  the 
other  property  destroyed.  Under  sucIl  cir- 
cumstances, we  t^ink  that  the  issue  of  owner- 
ship of  those  structures  and  the  right  of  the 
plaintiff  to  recover  therefor,  as  well  as  the 
right  to  maintain  the  suit  in  the  courts  of 
this  State  for  an  injury  to  the  bnlldlngs,  is 
duly  raised  and  presentedi  Appellee  attempts 
to  obviate  this,  as  we  have  said,  by  contend- 
ing that  the  buildings  were  Dotninx  more 
than  chattels  or  personal  property.  He  states 
all  of  the  evidence  (so  far  as  we  can  diacover) 
tending  to  support  this  Qontention  as  follows, 
together  with  the  antiiorities  cited  by  him, 
viz.  :  "The  buildings  and  structures  con- 
sisted of  one  hay  sbM,  valued  at  $300;  one 
house  and  kitchen,  valued  at  $200;  and  one 
stable,  valued  at  $50;  all  of  which  was 
located  in  the  Indian  Territory,  near  Cale's 
switch,  on  appellant's  line  of  railway.  They 
were  called  the  'hay  camp,'  and  were  used 
In  the  partnendiip  business."  Authorities: 
Ticdeman.  Real  Prop.  S  8 ;  1  Washb.  Real 
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Prop.  p.  8;  AiSanun  t.  WiUianu,  8  Pick. 
402 ;  Moody  v.  Aiken.  60  Tex.  65 ;  Butehiiu 
v.  ifasUrion,  46  Tex.  554.  It  la  not  alleged 
that  these  structures  were  personal  property 
in  the  petition,  nor  is  any  right  to  remore 
them  from  the  soil  allegm  or  proTen.  It  is 
shown  that  Black  "  fumiahed"  the  bouse  and 
kitchen  and  the  stable  to  be  used  in  the  part- 
nership.  But  where  did  he  acquire  a  right 
to  the  buildings?  When  and  how  were  they 
erected  on  the  ground  of  another?  Did  he 
own  the  material,  and  himself  erect  the 
structures,  or  were  tliey  already  standing  on 
the  ground,  and  thns  taken  possession  of  by 
hiro  and  "  furnished"  or  appropriated  by  him 
to  the  use  of  the  partnership,  of  which  he 
was  a  member?  If  he  erected  them,  was  it 
done  in  such  a  manner  that  they  were  still 
portable,  and  removable  as  on  wheels,  and 
not  fixed  and  attached  to  the  soil,  as  a  house 
or  stable  generally  is?  We  find  no  sufficient 
answer,  if  any,  in  the  evidence  on  the  sub- 
ject as  given  in  tbe  briefe  of  counsel,  nor 
have  we  found  any  in  the  statement  of  facta. 
The  fact  that  the  buildings  are  spoken  of,  in 
connection  with  the  other  property,  as  "  the 
camp, "  does  not  prove  that  they  are  no  part 
of  the  land.  It  may  tend  to  uiow  that  the 
parties  intended  only  to  use  tbem  temporarily 
while  camped  there  and  engaged  In  cutting 
hay.  but  yet  if  Blai^  la  fact,  erected  the 
buildings  with  his  own  material,  but  did  so 
in  such  manner  as  to  affix  and  attach  them  to 
the  soil  without  permission  of  the  owner, 
they  became,  as  be  had  no  Interest  in  the 
realty,  a  part  of  the  land,  and  were  lost  to 
him.  We  think  tt  will  not  be  denied  that  a 
dwelling-house  and  kitchen  would  generally 
be  regaraed  as  a  part  of  the  realty.  In  any 
event,  whether  they  were  movable  fixtures 
or  not,  in  the  present  instance,  was  a  mixed 
question  of  taw  and  fact,  and  the  issue  was 
not  submitted  to  the  Jury  at  all.  Authorities 
aupra.  Besides,  as  we  have  said,  it  is  not 
shown  that  Black,  in  fact,  erected  these 
buildings,  and,  if  he  did,  he  put  them  on 
the  land  of  a  stranger,  without  license  to  do 
so.  Tiedeman,  in  the  second  section  of  his 
work  on  Real  Property  (cited  by  appellee), 
says:  "Land  is  the  soil  of  the  earth,  and 
includes  everything  erected  upon  its  surface, 
or  which  is  buried  beneath  it.  Under  the 
term  'land,'  therefore,  are  included  the 
buildings  made  so  under  the  doctrine  of  ac- 
cession. .  .  .  The  general  rule  of  law  is 
that  a  permanent  annexation  to  the  soil  of  a 
thing  in  itself  personal  makes  it  a  part  of 
the  realty.  The  rule  applies  in  some  cases 
even  where  the  thing  annexed  Is  the  personal 
property  of  another.  Thus,  if  a  stranger 
erects  a' building  upon  the  land  of  another, 
having  no  estate  therein,  the  building  be- 
comes Uie  property  of  the  owner  of  the  soil. 

{Certainly  where  he  knew  he  did  not  own  the 
and.]  .  .  .  But  if  such  erection  is  In  por- 
suanoe  of  a  license  granted  by  the  owner  of 
the  soil,  then  the  annexation  will  not  make 
the  building  or  structure  a  ^art  of  the  realty. " 
It  seems,  therefore,  according  to  the  weight 
of  the  evidence,  that  the  structures,  without 
further  proof  on  the  subject,  would  cwme 
under  the  operation  of  .  the  general  rule,  and 
not  the  exception.  We  certainly  cannot  bold 
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as  a  matter  of  law  that  there  was  no  per- 
manent  annexation,  and  that  the  structures 
are  movable  fixtures ;  but,  on  the  contrary, 
in  the  light  of  testimony  on  the  subject,  an 
opposite  deduction  is  more  reasonable.  Wo 
therefore  think  that  there  was  error  tn  the 
first  paragraph  of  the  court's  general  diarge, 
given  as  it  was  without  any  qualification, 
so  as  to  leave  to  the  jury  the  determination 
of  this  issue, — whether  there  had  been  any 
permanent  annexation  to  the  soil.  Tbc  same 
may  be  said  of  the  refusal  to  allow  tlie  fourth 
special  instruction.  In  this  connection  we 
will  dispose  of  the  question  as  to  the  right 
of  the  plaintiff  to  recover  for  the  bay.  We 
think  that  there  was  no  error  in  the  court's 
refusal  to  allow  the  fifth  instruction  requested 
by  the  defendant,  "that  the  plaintiff,  haviuff 
shown  no  right  to  cut  or  put  up  hay  on  land 
of  the  Choctaw  Nation, "  cannot  recover  for 
its  destruction.  Plaintiff  alleged  that  under 
the  laws  of  that  nation  the  members  of  hia 
firm  had  the  right  to  cut  and  put  up  hay  on 
the  land,  and  that  they  had  complied  with 
all  the  requirements  of  law  in  the  premises. 
When  destroyed,  the  grass  had  been  severed 
from  the  soli,  and  reduced  to  the  actual 
possession  of  the  parties,  ready  for  market. 
It  was  no  longer  any  part  of  the  land.  Their 
exclusive  and  peaceable  possession  thereof 
was  prima  facie  sufficient  to  support  a  re- 
covery against  a  wrong-doer.  Under  such 
circumstances,  and  in  the  absence  of  proof 
that  they  did  not  have  the  rignt  to  put  up 
the  hay,  a  license  to  do  so  ought  to  be  pre- 
sumed. Abb.  Tr.  Ev.  p.  633,  g  4.  This  ia 
different  from  the  right  to  recover  for  an  in- 
jury to  the  land  itself,  for  It  clearly  appears 
that  none  of  the  parties  owned  the  Innd,  and 
the  damaee,  therefore.  In  legal  cootumpta- 
tioQ,  could  not  be  to  them.  They  did  not 
show  even  a  possessory  right  to  use  and 
occupy  the  land  itself,  except  temporarily, 
while  engaged  in  making  hay,  and  to  the 
extent  only  that  was  necessary  for  that  pur- 
pose. Had  there  been  proof  that  Black  bad 
the  legal  authority  to  erect  the  buildings  on 
the  land,  and  if  he  did  so  under  such  cir- 
cumstances as  gave  him  the  right  to  remove 
the  same,  thentheexclusive  actoal  possession 
of  the  buildings  would  likewise  nave  been 
sufficient  evidence  of  ownership,  if  it  were 
necessary,  under  such  circumstances,  to  rely 
uDon  that  fact.  1  Civil  Cas.  Ct.  App. 
§i  517,  996  ;  2  Civil  Cas.  Ct.  App.  §  780.  As 
to  permanent  annexations,  etc.,  see  Cooley, 
Torts,  pp.  428-430,  and  note  1.  But  we  have 
alrmdy  sufficiently  discussed  the  issue  of 
fixtures  vd  non  to  indicate  our  views  on  that 
subject.  At  the  risk  of  prolixity,  however, 
we  will  make  a  few  additional  obser\'ations 
upon  the  matter  of  title  in  cases  like  the 
present,  to  prevent,  if  possible,  a  misapprc- 
bensi<m  of  our  views  when  construed  In  the 
light  of  some  of  the  antborities  which  we 
have  cited.  Many  of  the  decisions  of  most 
eminent  courts  as  well  as  able  text- writers 
announce  the  rule  of  law  to  be  that  in  actiona 
of  trespttss  or  trover  or  in  kindred  actions  the- 
wrong-doer  cannot  avail  himself  of  a  tith: 

I to  the  property  in  a  third  party  with  whicb 
he  is  not  connected.  We  do  not  doubt  that 
the  proof  of  such  fact,  woijld  not  be  allowecf 
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to  eomp1«le1y  Justify  ttie  vnong'doa  uiy- 
where,  or  prevent  the  plaintiff  mm  recover- 
iag  tot  the  injury  done  to  his  possenlon  as 
such,  or  to  defeat  an  existent  right  to  the 
poBSMsItni  of  the  property,  etc. ;  oat,  upon 
the  other  hand,  we  are  equally  clear  tba^  if 
it  is  ectabllahed  that  the  plaintiff  was  not 
the  owner  of  the  property,  and  had  no  otiier 
ioterast  therein  than  the  bare  possession 
thereof,  then,  where  the  measure  of  damages 
relied  upon  is  value  of  the  property  In- 
jured, desboyed,  or  converted,  in  such  casn 
the  defendant  would  not  be  legally  liable  to 
compensate  the  plaintiff  for  the  value  of 
property  which  he  did  not  own ;  and  ought 
10  be  permitted  to  prove  title  in  a  third 
party,  ont  only  for  the  purpose  of  disproving 
the  plaintiff's  rigbt,  or  rather,  claim  for 
daaisgea,  without  an  Injuir  to  himself,  but 
ilso  to  avoid  tieing  compelled  to  respond  In 
doable  dunagea  for  t^e  same  injury  to  the 
property.  Vide  Clapp  v.  QUddm,  89  Me. 
448.  Until  snch  outstanding  title  or  a  title 
la  the  deffendant  is  established,  however,  tbe 
poasesBory  right  of  the  plaintiff  Is  sufflclent 
to  Justify  a  full  recovery ;  hence  it  is  cor- 
rectly said  that  the  actual  possession  of 
property  is  prima  facie  proof  of  the  owner- 
ship HsKnoX,  but  It  amounted  to  no  more  than 
Ibis.  . 

We  now  reach  the  ctHUlderation  of  the 
BBcond  question  propounded  above,  viz.  : 
Could  Black  tnuwier  uis  claim  for  damages? 
The  appellant  contends  that  an  Indian,  being 
ouder  the  control  and  protection  of  the  gov- 
emiDCTt  of  tbe  United  States,  cannot  own 
propoty,  oor  transfer  any  claim  for  damages 
doae  tbneto,  and  that  his  only  redress  js 
thnragh  the  agencies  provided  by  the  general 

riniment.  Without  stopping  to  consider 
Eacoosistency  of  this  contention,  pointed 
out  by  appellee  s  counsel,  we  hold  that  the 
entire  poHition  is  untenable,  and  that  we  do 
pot  doubt  that  as  Indian  (certainly  a  civil- 
ixed  one)  is  entitled  to  own  personal  effects 
ordMltels,  and  to  be  protected  in  their  en- 
jornent  until  deprived  thereof  by  due  course 
of  taw.  Any  otoer  doctrine  would  be  mon- 
•botu,  aad  contrary  to  the  civilization  of  the 
ags.  His  possessory  right  to  keep  and  enjoy 
the  property  cuinot,  as  we  think,  in  any 
went  be  denied,  upon  any  sound  legal  prin- 
ciple. Can  he  be  robbed  or  stripped  naked 
m  oar  streeta  by  lawless  hands,  and  yet  have 
DO  iceoune  In  the  tKnirta,  tipcni  the  ground 
that  he  Is  without  title,  and  legally  incapable 
of  acoulring  title?  At  tbe  time  of  tlie  de- 
■tniction  of  ttie  property  in  question  It  ap- 
pears that  Black  was  off  his  own  reservation, 
asd  was  not  occupying  strictly  tritMl  re- 
Uion  with  bis  own  bbUod,  the  Chtckaaaws, 
but  was  engaged  In  business,  and  in  a  co- 
putnenhip  with  white  men,  and  on  his  own 
«coont.  We  have  found  no  law  of  the 
United  Rtates  or  of  this  Stale  that  would 
pnTCDt  him,  or,  in  fact,  any  Indian,  from 
■ciIBiring  personal  property,  and  of  enjoying 
jse  fmita  of  his  labor  and  industry,  but  tbe 
laws  are  quite  to  tbe  contrary.  While  it 
■nay  be  true  that  there  are  some  restrictions 
vpra  the  rigfat  of  Indians  to  make  contracts, 
or  to  dispose  of  eltbar  real  or  persona]  prop- 
^  of  certain  kinds,  under  atwu  clrcum- 
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stanoe^  Imposed  by  tbe  lam  of  Qonamm 
(Rev.  Stat.  arts.  S116,  3137  mq.)  still  we 
do  not  believe  that  tbey  apply  to  the  transfer 
made  by  Black  to  tbe  plaintiff.  None  of  his 
property,  as  such,  was  in  fact  transferred, 
but  only  a  claim  for  its  loss.  That  con- 
tract does  not  come  within  the  purview  of 
section  310S,  Rev.  Stat.  U.  S.,  which, 
among  other  things,  requires  certain  charac- 
ter of  agreements  made  with  Indians  to  bo 
approved  by  the  secretary  of  the  interior. 
They  are  for  the  most  part  contracts  to  render 
services  for  an  Indian  or  tribe  of  Indians  in 
the  collection  of  claims  against  the  genera) 
government.  This  Statute  was  construed  by 
the  Supreme  Court  of  Indiana,  and  it  was 
held  that  an  Indian  could  assign  or  transfer 
even  a  portion  of  her  annuity  due  from  tbe 
general  government  In  payment  of  her  debts, 
and  autiiorlze  the  creditor  to  receive  and 
apply  tbe  same  to  the  extinguishment  of  tbe 
debt ;  and  tliat  agreements  or  transactions  of 
tfais  nature  between  an  Indian  and  a  citizen 
were  not  prohibited  nor  regulated  1^  the  laws 
of  Congress.  O&dfroy  v.  Scett,  70  Ind.  399. 
The  present  controversy  falls  within  the  rea- 
soning^ and  principle  of  that  case.  We  do 
not  think  that  the  laws  of  Congress,  nor  the 
provisions  of  any  treaty  of  which  we  are  ad- 
vised, were  intended  to  confine  an  Indian  ex- 
clusively to  the  interior  department  for  s 
redress  of  grievances,  or  would  prevent  him 
from  assigning  a  rl^bt  of  action  like  tbe 

firesent.  Unless  restricted  by  some  poBltive 
aw,  the  right  to  property  and  dominion  over 
it,  inherent  in  every  human  being,  would 
entirely  embrace  the  right,  if  not  the  neces- 
sity, of  transfetrlng  it  or  of  using  it  in  snch 
manner  as  seems  most  advantageous  to  the 
owner.  The  mass  of  personal  property  woald 
be  of  little  benefit  unless  It  could  nesold, 
exchanged,  or  transferred  by  the  owner ;  and 
Congress  certainly  did  not  intend  to  deny  to 
an  Indian  like  Black  complete  dominion  over 
and  full  enjoyment  of  such  of  the  property 
as  was  acquired  by  his  own  Industry,  ana 
not  as  a  pensioner  of  the  United  States.  The 
Snpreroe  Court  of  Washington  Territory 
held  that  an  Indian  sustaining  tribal  rela- 
tions could  contract,  sue,  and  be  sued  tbe 
same  as  an  alien.  Among  other  things,  the 
court  says,  in  speaking  of  the  right  of  an  In- 
dian to  acquire  propertr  and  make  contracts, 
that  "he  had  the  same  rtgfat  and  power  to  eoo- 
tract  with  appellee  as  the  appellee  had  to 
contract  with  him.  Money  and  all  other 
personal  property,  wblcb  be  certainlv  bad 
tbe  right  to  get  and  hold,  be  had  aTso  tlie 
right  to  use  immediately,  and  to  promise  in 
advance  in  all  proper  ways,  in  pttrsolt  of  faia 
happiness."  Qho  v.  Juttet,  1  Wash.  T.  8Sff, 
a.  9.  for  a  discussion  of  the  right  of  an  In- 
dian to  acquire  and  use  property,  to  sue  and 
be  sued,  and  the  necessity  of  sucn  rigbts;  etc. 
Tbe  nature  of  Black's  claim  for  damages 
done  to  property  being  such  as  is  ordinarllr 
assignabln,  we  are  of  the  opinion  that  tho 
fact  that  Black  is  an  Indian  does  not  render 
the  assignment  illegal  or  inoperative,  and 
therefore  the  conrt  mlow  did  not  err  In  re- 
fnsine  to  instruct  the  jnry  as '  requested  by 
appellant  on  this  point.  Having  the  right 
both  to  tnuufer .  the  property  via  to  sue  in 
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our  courts,  as  w«  have  seen,  he  oould  un- 
doubtedly transfer  the  cause  of  action,  when 
It  is  otherwise  assignable  under  the  law. 

We  return  now  to  the  first,  secoad,  and 
fourth  assignmenlJB  of  error,  adverted  to  in 
the  outset.  In  regard  to  the  fourth  assign- 
ment, which  relates  to  the  refusal  of  the 
court  to  allow  the  second  ingtructioo  re- 
quested by  the  defendant*  it  may  be  said  that 
the  first  proposition  thereof  was  applicable, 
and,  if  standing  alone,  should,  purhaps, 
have  been  given,  in  order  to  call  the  atten- 
tion of  the  jury  pointedly  to  the  issue;  but 
it  was  mixed  up  and  connected  with  other 
improper  directioiu  that  should  not  have 
been  allowed.  It  was  not  "wholly  immate- 
rial" whether  the  fire  which  had  been  racing 
on  the  previous  day  was  "  communinatea  by 
the  engines  of  the  defendant,**  and  deatrojetl 
the  hay  camp,  for  there  was  some  evidence 
to  that  effect.  If  tliat  fire  arose  from  the 
negligence  of  the  defendant,  and  in  fact  de- 
BtroyM  plaintiff's  property,  we  do  not  see 
why  the  defendant  should  not  be  held  re- 
sponsitile  for  the  consequeores  of  that  fire. 
Defendant  offered  proof  tending  to  show  that 
the  fire  which  destroyed  the  camp  was  a 
prairie  fire,  not  kindled  by  its  engines. 
This  was  permissible,  but  the  court  had  al- 
ready charged  the  jury  that,  if  the  fire  that 
destroyed  the  property  was  not  caused  by  fire 
escaping  from  the  defendant's  engines,  but 
resulted  from  some  other  cause,  they  would 
find  for  the  defendant.  The  court  was  not, 
therefore,  bound  to  reform  and  rectify  the 
requested  instruction  into  »  presentable 
shape. 

,  The  first  and  second  assignments  present 
more  serious  questions, 'viz.  :  Does  the  evi- 
dence sustain  the  verdict  finding  that  the 
engines  of  the  defendant  communicated  the 
fire  which  destroyed  the  property,  and  that 
t^is  was  due  to  the  negligence  of  the  defend- 
ant? The  onl^  facts  proved  by  the  plaintiff 
to  show  the  origin  of  the  fire,  or  negligence 
Upon  the  part  of  the  defendant  in  this  re- 
spect, are  the  following;  A  short  lime  be- 
fore the  fire  was  discovered  two  freight  trains 
belonging  to  the  defendant,  oue  following 
the  other  after  a  short  interval,  passed  over 
the  road,  and  near  to  the  point  where  appel- 
lee claims  the  fire  was  started,  and  might, 
therefore,  have  set  out  the  fire.  Between 
three  and  four  hours  after  the  fire  was  first 
discovered,  a  witness  (Lavo)  for  the  plain- 
tiff went  over  the  recently  burned  district, 
and  traced  the  course  of  the  fire  to  where  he 
sa^B  it  "started."  The  place  located  by  this 
witness  and  relied  on  by  the  plaintiff  as  the 
beginninff  point  of  the  fire  was  at  the  foot 
of  the  railway  embankment,  and  within  16 
feet  of  the  track,  and  south  of  the  bayou. 
Here  the  witness  testifies  that  he  found  "  grass 
and  brush  still  burning."  On  the  next  day 
another  witness  for  plaintiff  observed  ashes 
at  the  some  point   It  was  proved  tlutt  the 


country  was  very  diy,  and  that  at  and  dur- 
ing the  time  of  the  fire  a  furious  wind  was 
blowing,  which  swept  the  flames  and  shocks 
of  burning  grass  before  it  witb  rushing  ra- 
pidity, and  to  ^reat  distances,  defying  every 
effort  of  the  witness  to  protect  the  bay  camp, 
which,  though  situated  at  some  fMU^fderabie 
distance  from  the  railway,  was  quickly 
reached  and  consumed  by  this  fire.  The  de- 
fendant introduced  a  great  deal  of  testimony 
to  disprove  the  facts  relied  on  by  the  plain- 
tiff, and  at  least  completely  repelled  the  pre- 
sumption of  negligence  that  would  Iw 
indulged  from  the  fact  that  its  engines  com- 
municated the  fire,  even  if  it  be  conceded  that 
the  fire  was  thus  caused.  The  defendant 
proved  by  a  number  of  witnesses  that  these 
engines  were  provided  with  the  best  improved 
fire- arresters,  in  good  conditioo,  and  properly 
operated.  Nay,  more  than  this,  that  its  ro^ 
track  was  down  grade  at  this  point,  aud  that 
these  trains  (as  was  the  habit)  pafwed  alone 
by  iheir  own  momentum,  without  the  use  ot 
steam,  or  the  working  of  the  engiaes,  and 
that  in  such  case  it  is  "impossible"  for  an 
engine  to  emit  sparks  and  cinders,  etc.  These 
facts  the  plaintiff  did  not  even  attempt  to 
disprove.  There  was  also  proof  of  the  prev- 
alence of  "the  prairie  fire"  which  we  have 
already  mentioned.  But  it  may  be  said,  as 
it  is  argued  by  appellee's  counsel,  that  there 
is  a  conflict  of  evidence  as  to  the  origin  of 
the  fire,  and  that  the  jury  had  the  right  to 
conclude  tliat  it  was  set  out  the  act  of  the 
defendant.  If  we  concede  this,  still,  where 
is  the  proof  that  the  fire  was  kindled  felirouKh 
the  culpable  negli^noe  of  the  defendant? 
Both  of  these  facts  must  be  shown  by  a  pre- 
ponderance of  the  evidence,  at  least  in  the 
court  a  quo.  Appellee  answers  tliat  the  de- 
fendant permitted  combustible  material  to 
accumulate  on  its  right  of.  way.  If  so,  tliat 
would  be  negligence,  if  that  caused  the  fire. 
But  the  only  proof  of  thU  is  that  "some 
grass  and  brush"  (how  much  it  is  not  shown) 
were  found  burning  at  the  beginning  point 
of  the  fire,  as  fixed  by  appellee,  several  hours 
after  the  fire.  If  in  fact  dry  and  combusti- 
ble, how  is  it  that  the  grass  and  brush  burned 
so  long  and  continued  to  bum  at  the  same 
place  in  the  face  of  so  strong  a  wind  as  was 
then  prevailing?  Would  not  such  material 
have  been  swept  away  as  fast  as  it  burned, 
or  been  extinguished  in  a  short  while?  The 
process  of  incineration  was  entirely  of  too 
great  duration  to  be  compatible  with  the 
hypothesis  that  the  material  was  dry  and 
combustible,  under  the  cinnimstanoes.  It 
seems  to  us  that  ttds  brush  and  gnus  must 
have  been  green  aud  difficult  to  burn,  or  else 
the  fire  did  not,  in  all  probability,  originate 
at  this  point.  If  it  did  not,  then  there  is  no 
proof  of  negligence.  The  evidenoe,  in  our 
opinion,  faits  to  show  an  accumulation  of 
dry  and  combustible  material  at  this  point 
at  anywhere  on  the  right  <rf  way.  One  wit- 


*That  Instruction  was  as  follows:  "If  you  be- 
lieve that  the  property  In  questfOQ  was  set  on  Are 
by  the  prairie  flres  which  had  been  burning:  on  the 

erecedlncr  day  and  nUht,  sod  ttwt  this  Qre,  after 
iivlDfr  apporontly  ^one  out,  was  revived  by  a 
etrongr  wird  on  the  day  In  Question,  and  carried  to 
the  property,  and  caused  na  destruction  Instead, 
7DU  should  flndfordetandnit.  Therelsnooemiie- 
ISIi.  a  A. 


tent  evidenoe  that  such  fire  was  communkated  hy 
defendant's  engtoes,  nor  la  it  material  for  the  Jury 
to  coneider  wbetber  or  not  it  wms  bo  («used  under 
the  otroumstanoes.  If  thlsllre,  and  notODe freshly 
Bet  out  by  the  enstoes  which  apiunacfaed  CUe 
switch  Just  before  the  deatniotloo  of  the  bar, 
eauaed  toe  damage,  pJalntlS  is  not'  entitled  to  »• 
cover.**  I.ltep.1 
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gets  teatifies  that  the  fire  started  &t  a  point 
■nth  of  the  bayoa,  but  this  does  not  appear 
to  bare  been  on  the  right  of  way;  and,  be- 
sides, (HQ  that  side  of  the  bayou  the  defejidant 
had  recently  cleared  and  burned  off  Its  right 
(rf  way.  The  law  did  not  require  nor  per- 
mit the  defendant  to  destooy  or  remove  grass 
or  other  iDftunmablem^erial  not  oo  its  nght 
of  way.  In  view  of  the  evidence  as  presented 
in  the  record,  we  are  constrained,  though 
not  without  some  reluctance,  to  hold  that  it 
does  not  support  the  verdict  of  the  jury  to 
the  extent  required  by  law  in  such  cases, 
miticalarly  as  to  the  issue  ctf  negligence. 
Vidt,  MimBuri  Plae.  B.  Oo.  v.  BarOeit,  69  Tex. 
79;  Ov^,  CAARROa.  t.  WiUe,  68Tez. 
SK;  fbrt  Worth  d  N.  0.  R.  Oo.  T.  Watlaee, 
T4  Tex.  085;  Jkternaiional  A  &.  IT.  B.  th. 


V.  Timmermann,  81  Tei.  668;  TtxatP.  M.  Ob. 
V.  Letts  59  Tex.  677. 

Upon  another  trial  additional  evidence  may 
be  adduced,  or  at  least  fuller  explanations 
of  the  circumstances  relied  upon  may  bo 
made,  on  behalf  of  the  plaintiff,  and  we  for- 
bear therefore  from  saying  that  the  verdict  is 
entirely  wlt^iout  any  evidence  fa-  its  support. 
We  have  endeavonM  to  dispi»e  of  all  of  the 
numerous  questions  presented  because  it  is 
apparent  that  they  will  arise  again  upon 
another  trial,  and  this  has  unavoidably  pro- 
tracted the  opinion  to  an  extent  much  ljey(md 
our  desire. 

For  the.  errors  Indicated  we  think  that  the 
Judgment  thotUd  ts  revemd,  and  the  cause  re- 
muded. 

Adopted  by  Suiveme  Courts  June  16,  1891, 
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D.  S.  FORBES,  Appt. 

V. 

ESCAUBIA   COUNTY  BOARD  OP 
HEALTH. 


*1.  The  Act  of  1886*  cliap.  8608.  pro- 
vttUaie  for  the  creation  of  oonnty 
boaras  of  heftlth*  and  comtltutltiff  tbem  oor- 
pontioos.  must  be  ooonrued  Id  ooDoeotioa  with 
Ae  Aotoof  ISOSycAwp.  SUB:  obsp.  8312;  and 
chap.  3U8,  Laws  FJa.,—  ss  being  to  fMiri  nta- 
tai't,  aod  having  in  view  ooe  object. 

S.  Under  the  Act  of  1879,  chap.  3162,  as 
ftocQded  by  tbe  Act  of  1883,  chap.  3U3.  county 
bonds  of  health  have  no  authority  to  demand 
iBd  collect  from  vessels  coming  Into  the  Jnrls- 
■UeHon  of  satd  boards  fees '  for  fuml^tlon  or  dts- 
Infecnon,  unleee  said  vessels  are  snbjectto  asd 
liav«  been  put  in  qnantntlne. 

8.  Under  the  Act  of  1885.  ohap.  8800;  and 
tbe  acts  In  part  maltrta  prior  thereto,  county 
bntrds  of  health  have  do  aathortty,  without  an 
eiamlnatlCBi  or  inspectloa.  to  require  vessels 
opon  entering  ports  within  the  jurtodlotlon  of 
Mid  boards  to  deviate  from  their  course  six  miles 
ind  go  to  a  qoarantine  station  for  Inspection  and 
examination. 

4.  Connty  boards  of  health  are  corpo- 
rate bofuee.  Invested  by  statute  with  funodona 
oft  Dubllo  nature,  to  he  exerelsed  for  the  public 
bnieflt,  sod.  In  the  absence  of  such  remedy  oon- 
fmed  by  statute,  are  not  liable  in  an  action  for 
tort  fbr  damages  In  the  performaaee  of  an  official 

(AngintlB.]8>U 

APPEAL  by  plfllDtiff  from  a  judgment  of 
tbe  Circuit  Court  for  Escambia  County 
Butsining  a  demurrer  to  the  complaint  in  sn 
walon  brought  to  recover  damages  for  defend- 
ttf  8  alleged  illegal  interference  with  plaintiff's 
iwsel  in  compelling  it  to  go  into  quarantine 
ttd  pay  the  charges  thereof.  Affirmed. 
The  facts  are  niUy  stated  in  the  mrinlon. 
Mmn.  B.  L.  Campbell  and  JT,  Envet 
WaUb  for  wpdlaot. 
iftv  ttikm  C.  Awvfy,  for  appellee: 

*Bm  notes  by  llaBax;^'. 
ULRA. 


If  the  Board  of  Health  made  an  error  io 
their  construction  of  the  law  in  so  far  as  It 
authorized  them  to  thoroughly  protect  the 
public  health  of  the  county,  the;^  were  acting 
within  the  general  scope  of  their  jurisdidtlon 
and  caoDot  be  hdd  responsible  for  an  error  in 
their  comprehensioa  of  the  limits  of  their 
power. 

4  Wait,  Act.  &  Def.  683,  par.  2;  1  Dillou, 
Mun.  Corp.  par,  39,  804;  2  Dillon,  Mun.  Corp. 
par.  758;  8  Thompson,  Bnc}-clop.  Law,  41^; 
Bryant  v.  St.  Pnul,  33  Minn.  389;  Ex  parte 

Donovan,  84  Fla.  281;  Ferrari  v.  Eiewnbia 
Oountu  Board     BitaltK  Zi  Fla.  890. 

Kabrjt  delivered  the  opinion  of  tlie 
CGurt: 

In  September,  1888,  appellant,  D.  S.  Forbes, 
commenced  a  suit  wainst  appellee  in  the  Cir- 
cuit Court  of  the  First  Judicial  Circuit  of 
Florida  for  Escambia  County.  A  demurrer 
was  sustained  on  the  22d  day  of  Octoher,ie88, 
to  tbe  orisioal  declaration  filed  by  plaintiff 
below,  and  leave  given  to  amend  the  declnra- 
tion.  On  the  6th  day  of  November,  i888, 
plaintiff  below  filed  tbe  following  amended 
dedaration:  "D.  8.  Forbes,  by  his  altomey, 
R  L.  Campbell,  sues  the  Board  of  Heal'Ji  of 
Escambia  County,  a  corporation  exisiiue  un- 
der the  laws  of  the  Slate  of  Florida,  for  that, 
on  tbe  27th  day  of  August,  A.  D.  188S,  tbe 
British  bark  Tiber,  whereof  said  plaintiff  was 
and  is  master,  did  enter  the  Port  of  Pcnsaroia. 
in  said  county  and  State,  the  Port  of  Cape 
Town  being  the  last  port  from  which  said  bark 
Tiber  sailed  on  the  voyage  which  ^ded  at  tbe 
Port  of  Pensacola  on  the  day  and  year  above 
mentioned;  and  plaintiff  avers  that,  although 
no  quarantine  bad,  before  the  entry  of  mud 
bark  into  the  said  Port  of  Pensacola,  oor  dur- 
Idg  the  stay  of  said  bark  in  said  port,  been 
declared  by  said  defendant  against  said  Foit  of 
Cape  Town,  and  althougb  no  contagious,  in- 
fectious, or  pestilential  disease  existed  upon 
said  bark  at  Uie  time  of  or  after  her  coming 
into  the  said  Port  of  Pensacola  as  aforesaid, 
and  although  no  such  disease  bad  occurred  or 
existed  upon  sfdd  bark  during  her  voyagn 
from  said.  Port  of  Gape  Town  to  said  Port  of 
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Feosacola,  oor  within  thirty  days  before  her 
uriral  at  said  Port  of  Peiuacola,  said  defend- 
ant did  compel  said  bark,  immediately  upon 
ber  eDteriQ>r  the  Bay  of  PeoBacola,  in  which 
said  Port  of  Pensacola  is  situated,  to  proceed 
directly  to  the  quarantine  station  of  said  de- 
fendant, which  Mid  quarantine  station  Is  situ- 
ated upon  an  arm  of  said  Bay  of  Peasacola, 
«nd  distant  southeasterly  riz  miles  from  the 
said  Port  of  Pensacola,  where  vewels  load  and 
voload,  thereby  compelling  said  berk  to  devi- 
ate sir  miles  from  the  course  of  vessels  not 
subject  to  quarantine,  proceeding  to  the  usual 
place  of  tending  and  unloading  ca^  In  said 
Fort  of  Peosacola,  and  did  compel  aiUd  berk 
to  make  said  deviatloo  and  proceed  to  caid 
quarantine  station  as  aforesaid,  without  any 
inspection  or  examination  of  said  bark,  her 
crew,  or  catgo.  by  any  heulth  Inspector  or  city 
pliyBician  ofaaid  port,  and  witbout  any  report 
of  sudi  Inspector  or  physichn,  or  order  of 
mid  defendant  In  respect  to  the  sanitary  con- 
dition of  said  bark,  her  crew  or  cargo,  but 
•olely  and  exclusively  under  the  provi^ons  of 
eectiOD  1  of  a  proclamation  <tf  said  defendant 
made  on  the  28d  day  of  April,  A.  D.  1688, 
which  is  as  follows:  "That  from  and  after  tbe 
Uih  day  of  May,  A.  D.  1888,  and  until  tbe 
Ifith  day  of  November.  A.  D.  1888,  no  vessel 
which  may  have  been,  between  tboae  dates,  at 
ports  or  places  where  yellow  fever  or  other 
malignant  disease  had  actually  appeared,  shall 
be  pirmitted  to  discharfe  ballast  or  caivo  or 
loaa  cargo  in  said  Bay  of  Pensacola;  ana  that 
all  other  vessels  arriving  in  said  bay  between 
•aid  dates  shall,  immediately  upon  croaaing 
the  bar,  proceed  to  the  quarantine  station  here- 
inafter designated,  to  be  inspected,  and,  if 
deemed  necessary  by  tbe  quarantine  physician, 
discharge  ballast,  and  oe  submitted  to  a 
cleansing  and  disinfecting  process;'— and  not 
under  any  other  pfoclamatlon  or  order  or  re- 

Sulrement  of  said  defendant,  or  law  of  ttie 
tate  of  Florida;  and  did,  for  a  long  space  of 
time,  to  wit,  twelve  days,  detain  said  bark,  tbe 
reasonable  damages  for  which  detentirai  is 
478.M  per  day,  rating  the  same  at  the  usual 
rate  of  demurrage  per  day  for  a  vessel  such  as 
tbe  said  buk,  which  Is  8  centt  per  day  per 
registered  too,  said  bark  being  of  the  burden 
of  994  registered  tons;  and  did  also  compel 
aald  bark  to  undergo  fumlcation,  for  which 
•aid  defendant  charged  tbe  plaintiff  tbe  sum  of 
$46.30  for  said  fumigation  and  tbe  materials 
used  in  effecting  tbe  same;  and  also  did  com- 
pel said  bark,  with  her  own  crew  and  appli- 
ances, to  discharge  her  ballast  at  said  quaran- 
tine station,  and  did  charge  and  compel  tbe 
payment  by  said  bark  at  the  rate  of  thlr^-flve 
cents  per  ton  for  every  ton  of  ballast  so  dis- 
chargod,  which  amounted  to  820  tons,  making 
the  aggregate  charge  for  the  discharging  of 
said  ballast  of  (113.  And  plaintiff  further  avers 
that  he  was  compelled  to  pay  said  ballast  and 
fumigation  charges  under  pain  of  attachment 
and  s^zure  of  bis  vessel  for  the  refusal  of 
plaintiff  to  pay  the  same,  and  also  of  plaintiff 
oelng  prevented  from  taking  said  bark  from 
Ae  said  quarantine  station  to  the  loading 
ground  for  veasels  in  said  Port  of  Pensacola. 
for  the  purpose  of  fulfilling  tbe  charter  of 
said  bark,  for  the  fulfillment  of  which  said 
bark  came  lawfully  into  the  Port  of  Pensacola, 
ISU  R.  A. 


as  aforesaid.  Wherefore  plaidtlff  says  that  he 
is  damaged  in  the  sum  of  98,ti0(^  sMd  tlmiw* 
fore  be  brings  this  suit,"  etc. 

Defendant  below  demurred  to  the  amended 
declaration  on  the  ground  that  "the  same  is 
bad  in  snbstanoe,  in  this:  tlial  H  fails  to  set 
forth  any  cause  of  action  agalnat  defeodant." 
This  demurrer  was  sustained,  and,  plaintiff 
below  declining  to  further  amend,  a  final  judg- 
ment was  rendered  against  him  on  tbe  ISui 
day  of  December,  1888,  from  whidi  dedsiott 
an  appeal  is  prosecuted  to'tbis  court. 

The  errors  assigned  ben  are:  (1)  in  sustain- 
ing the  appellee's  demurrer  to  appeUmt's 
amended  declaration;  (8)  io  rendering  final 
judgment  against  appellant  upon  said  demur- 
rer. 

The  sole  question  for  us  to  deal  with  now  is 
the  sulflciency  of  the  allegatioos  of  appellant's 
declaration  to  state  a  cause  of  action  against 
appellee.  The  Board  of  Health  of  Sscambia 
County  is  a  creature  of  statuloij  law.  and  all 
its  duties  and  powers  are  derived  from  this 
source.  Before  analyzing  the  declaration  to 
see  if  its  allegations  are  sufficient  to  constitute 
a  cause  of  action,  let  us  refer  to  the  statutory 

Erovislons  on  the  subject  of  county  boards  of 
ealth.  The  first  enactment  on  this  subject  to 
which  reference  need  be  made  is  the  Act  of 
1879  (chap.  8162,  Laws  Fla.)  This  Act  consti- 
tutes tbe  mayor,  aldermen,  and  dty  physicianf 
if  there  be  one,  of  every  iDcorporated  city  or 
town  a  board  of  health  for  said  dty  or  town; 
and  when  there  is  no  incorporated  dty  or  town 
the  board  of  county  commissjooerB  shall  oon- 
stitute  a  boanl  of  health  for  sndi  ominty.  Tbe 
boards  of  health  thus  created  are  hiveeted  with 
power  to  declare  quarantines  on  water  or  land, 
within  their  jtirisaictions.  against  boats  or  ves- 
sels upon  which  au^  contagious,  infectious,  or 
peatilent  disease  existed  or  bad  existed  during 
the  voyage  to  said  city,  town,  or  district,  or 
within  thirty  days  next  preceding  the  turival 
of  said  boat  or  vessel  within  the  JurisdIctioD 
of  said  boards,  and  against  any  oouotry  or 
locality  Infected  with  ^ague  or  other  malig- 
nant or  contagious  disease.  Said  boards  are 
authorized  to  make  such  rules  for  the  regula- 
tion of  quarantines  as  may  be  deemed  neces- 
sary, not  iocooststent  with  said  act,  and  to  pre- 
scribe penalties  for  their  violation.  They  are 
also  authorized  to  appoint  one  or  more  port 
Inspectors,  whose  duty  It  shall  be  to  board 
every  boat  or  veesd  approaching  such  dty  or 
town,  and  ascertain  if  the  same  ia  subject  to 
perform  quarantine;  and,  if  such  boat  or  ves- 
sel is  subject  to  quarantine,  the  Inspeclor  visit- 
ing her  shall  order  ber  thrown  into  quarantine 
at  tbe  place  designated  for  sudi  purpose,  and 
immediately  notify  the  board  that  such  boat 
or  vessel  has  been  ordered  into  quarantine. 
This  Act  gave  to  the  boards  of  health  power 
to  deal  with  infected  persons,  goods,  vessels, 
or  localities,  and  as  to  such  matters  they  could 
only  act  by  putting  Id  operation  a  quarantioe. 
The  boards  created  by  this  Act  have  do  power 
to  act  In  r^ard  to  matters  pertaining  to  puUle 
health  otherwise  than  by  estaUishing  quaran* 
tinea  To  carry  out  thia  object  such  lioards 
are  authorized  to  establish  quarantine  grounds, 
appoint  port  Inspectors  and  quaraatine  physi- 
aaos,  and  to  make  rules  regulating  auaran- 
tiocs  when  declared.  After  s  quarantine  has 
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been  estabUslied  by  the  board  of  heatth  as  l»o- 
Tided  by  tbis  Act,  and  due  notice  thereof 
gireD,  all  peraons  are  bound  to  9bBerve  the 

Sntattons  thereof.  Tfaia  Act  (sec.  17)  pro- 
et  for  the  payrnent  of  the  expenses  of  tbe 
qmraDtiDe  boards  and  the  offloera  and  em- 
ployes in  and  about  quarantine,  and  also  for 
ibe  payment  of  certain  fees  by  vessels  under- 
siring  inspection  and  in  qoamnUne.  This  sec 
non  nas  been  amended  br  tbe  Act  of  1688 
(chip.  8448,  Lews  Fla.).  lo  1881  tbe  Legisla- 
tare,  by  chapter  8S13,  Laws  Pla.,  provided 
tbat  tbe  governor  shall  appoint  for  every  In- 
corporate city  and  town  in  this  State  contain- 
iDg  300  more  registered  voters  a  board  of 
hcaltti.  Section  4  of  this  Act  confers  upon 
boards  of  health  created  by;  it  power  to  act  in 
regard  to  atl  matters  pertaining  to  the  public 
hralifa  and  vital  statistics,  ana  to  make  sncb 
raks  and  regolatlona  as  they  may  deem  neces- 
aary  for  Its  eovemmenl  and  the  protection  of 
the  public  health.  Tbe  6th  section  gives  to 
said  boards  In  matteTS  of  quarantine  tbe  same 
powers  as  are  conferred  apon  boards  of  health 
by  the  Act  of  1879  (chap.  8162,  Laws  Fla.). 
This  Act  also  (ffovideB  tbat  section  1  of  chap- 
ter 8103, 80  far  as  it  relates  to  dtles  and  towns 
of  leas  than  800  registered  voters,  is  not  re- 
praled.  Tbe  Act  of 1886,  chap.  8608,  provides 
tbat  tbe  governor  shall  appoint  for  every  county 
is  the  State  a  board  of  health,  wUcb  shall  he 
acnporation,  with  power  to  sue  and  be  sued, 
cmtract  and  be  contracted  with,  and  to  ac* 
qnire  and  dispose  of  [Hxiperty,  both  real  and 
penonal.  Tbe  sixth  section  of  this  Act  pro- 
vides ttiat  the  county  commissicHiers  of  eatdi 
ODUDly  are  empowered  to  aasess  and  levy  a  tax 
not  to  exceed  in  any  year  two  mills  on  the  dol- 
lar, to  defray  tbe  expenses  of  said  boarda  of 
healtlL  Tliecoantv  boards  of  health  created  un- 
der this  Act  flbalt  nave  full  power  to  act  In  all 
matters  pertaining  to  quarantine,  public  hmlth, 
vital  statistics,  and  the  abatement  of  nuisances, 
to  appoint  and  suitably  compensate  a  port  in- 
spector and  sncb  othCT  officers  or  agents  as 
thn  may  find  necessary;  and  any  person  who 
Aall  interfere  with,  hinder,  or  oppose  any  such 
itfRcer  or  agent  of  tiie  Board  in  bis  or  their  dls- 
<'haiKe  of  duty  shall  Ik  fined  not  excmling 
$1,0W.  The  0th  section  of  this  Act  provides 
tbat  such  boards  of  health  may  at  any  time 
MUblisb  such  quarantines  as  in  tudr  jndgment 
are  expedient  for  tbe  public  welfare,  and  to  pro- 
vide rules  and  regnlatloos  for  the  same;  and, 
afier  the  same  are  establisbed  against  any  port 
or  place,  any  person  violating  tbe  same  snail 
be  guilty  of  a  felony,  and  upon  conviction 
•ball  be  punished  by  fine  or  imprisonment 
Tbe  tenth  section  enacts  tbat  every  such  board 
ntay  adopt  such  rules  and  regulations  as  they 
any  deem  needful  in  tbe  exercise  of  tbe  pow- 
ers and  discharge  of  Ibe  duties  creoted.and  im- 
posed by  this  Act 

lo  Ex  parte  (yDonovan,  2iFla.  381,  it  was 
held  that  "tbej  Statute  of  1885  (chap.  8608), 
providing  for  the  appointment  of  county 
boards  of  health,  and  defining  tbeir  powers, 
4oeanot  repeal  tbe  Act  of  1879  (chap.  8163), 
providing  t  uniform  system  of  quarantine  in 
tUi  State.  These  statutes  are  in  pari  materia. 
sod  to  be  construed  together."  It  was  also 
held  in  tbe  case  of  Ferrari  v.  Eneambia  Gountj/ 
Board  efBeaUh,  £4  ¥\&.  890,  tbat  these  Acts 


are  on  the  same  snbjeet,  and  have  in  view  <Hie 
ob;tect,  and  should  be  conatraed '  together  aa 
one  system. 

The  question  arises  under  these  Acts,  Under 
what  conditions  can  tbe  County  Board  of 
Health  of  Escambia  County  detain  vessels 
coming  into  the  Port  of  PensaeoLa,  and  impose 
upon  tbem  the  payment  of  fees  for  inspection, 
fumigation,  and  AscbaroB  of  ballaatr  All  tiie 
povrers  wbldi  this  Boam  can  exercise  in  this 
respect  must  be  derived  fvom  tbe  Statute. 
This  boaM  is  a  corporate  body,  the  creature 
of  statute,  and  is  incapable  of  exercising  any 
other  powers  than  those  conferred  by  the  Act 
of  Incorpwation,  or  in  any  other  manner  than 
it  autfiimies.  Tlie  Act  of  1685,  however,  au- 
thoriflss  eonnty  boards  of  health  to  declare 
quarantines  and  to  act  in  all  matters  pertain- 
ing to  quarantines,  and  this  must  be  taken  to 
confer  on  such  boards  all  the  powers  given  bv 
statute  fai  reference  to  such  matters.  In  Ea 
parte  (/Donotan,  mtpra,  it  was  held  tbat  tbe 
authority  to  declare  quarantine  conferred  by 
tbe  Act  of  1885,  means  quarantines  as  author- 
ized by  tbe  Act  of  1879.  Tbe  latter  Act  (sec. 
^  provides  in  reference  to  vessels  that  "any 
hoard  of  health  may  at  ray  time  during  each 
year  establish  a  quarantine,  forbidding  tlte 
approach  to  the  dty,  town,  or  district  over 
which  said  hoard  of  nealtb  has  jurisdiction  of 
any  vessel  or  boat  upon  which  any  contagious. 
Infectious,  or  pestilent  disease  has  occurred  or 
existed  during  the  voya^  to  said  city,  town, 
or  district,  or  widiin  thirty  days  next  preced- 
ing the  urlval  of  said  vessel  or  boat  at  said 
dty,  town,  or  district,  and  forbidding  tbe  land- 
ing of  any  persons  or  goods  from  such  boat  or 
vusel  nntil  such  boat  or  vessel  has  performed 

aoaraaUne  In  accordance  with  the  provisions  of 
ila  Act  and  with  the  rules  and  regulations  of 
the  board  of  health."  Section  4  provides  tbat 
"any  boud  d!  health  may  at  any  time,  upon 
information  tiiat  any  country  or  locality  is  in- 
fected with  plague  or  other  malignant,  con- 
tagious, or  infectious  disease,  establish  quar- 
antine against  such  oount^  or  locality,  for- 
bidding the  approach  to  the  town,  city,  or 
district  over  which  the  said  Imard  may  have 
Jurisdiction  of  any  vessel  or  boat  or  persons 
from  such  infected  country  or  locality,  and 
forbidding  the  landing  of  such  boats  or  ves- 
sels, or  of  any  persons  or  goods  therefrom, 
until  such  boat  or  vessel,  person,  and  gooda 
shall  have  performed  quarantine  in  accord- 
ance with  the  providons  of  this  Act  and  with 
tiie  rules  and  r^ulatioiu  of  the  board  of 
health."  Tbe  sixUi  section  provides  tliat  tbe 
boards  of  health  "may  appoint  one  or  more 
port  inspectors,  whose  duty  It  shall  tie  to  board 
every  boat  or  veasel  approaching  such  city  or 
town,  and  to  ascertain  if  tbe  said  boat  or  ves- 
sel is  subject  to  perform  quarantine  under  tbe 
third  or  fourth  sections  of  tbis  Act;  and,  If 
sucb  boat  or  vessel  is  subject  to  F>erforra  quar- 
antine as  foresaid,  tbe  inspector  so  boarding 
said  boat  or  vessel  shall  order  the  same,  to- 
gether with  all  persons  and  goods,  thrown  into 
quarantine  at  the  place  designated  by  tbe  board 
of  health.  The  said  inspected  shall  immedi- 
ately notify  the  board  of  health  that  the  said 
boat  or  vessd  has  been  ordered  into  quaran- 
tine." Tbe  quarantines  mentioned  in  this  Act 
are  not  self-existing.  They  are  to  be  estab- 


Digitized  by 


Google 


m 


Vvommx  Supsbkb  Ooubt. 


]Mied  by  the  boards  of  bnlQi  when  coDdiiioos 
give  rise  to  them.  The  object  of  (he  Stutule 
10  proTiding  for  quarantlaefl  was  to  protect  the 
people  of  the  State  from  infectious,  coatagious, 
or  meligoant  dlseaae,  aod  the  boards  of  health. 
In  Older  to  accomplish  this  object,  were  au- 
tborized  lo  establlBh  and  maiotaiD  quaraotiDes 
against  infected  Tesaels,  or  Tessels  from  in- 
fected places  and  Infected  localilies.  Before 
any  vessel  can  be  put  in  quarantine  one  must 
be  establislied,  ana  the  Teasel  ascertained,  by 
inspection,  to  be  subject  to  perform  quaran- 
tine. If  the  vessel  is  ascertained  1^  inapection 
not  to  be  aubject  to  quarantine,  she  cannot  be 
detained  by  the  boara  of  health,  under  the  Act 
of  1870,  for  any  purpose.  If  a  vessel  Is  not 
subject  to  quarantine,— that  is,  if  she  has  not 
been  found  subject  to  perforai  quarantine  on 
account  of  having  on  board,  or  existing  within 
thir^  daya  next  preceding  the  arrival  of  said 
veuel  at  some  town  or  city,  "contagious,  in- 
fectious, or  pestilent  disease,"  or  on  account  of 
her  coming  from  some  infected  country  or 
locality, — there  !s  no  authority  to  impose  upon 
her  any  other  charge  than  that  for  inspection. 
It  is  clear  that  all  Uie  authority  the  board  of 
health  has  to  collect  fees  from  inch  vessels  must 
be  found  in  the  Statute.  The  17Ui  section  of 
the  Act  of  1879,  as  amended  by  the  Act  of  1888 
(chap.  MiH),  provides  that  "aU  the  officers  and 
employis  in  and  about  quarantine  shall  be 
paid,  and  the  expenses  of  quarantine  board,  by 
the  city  or  town  establishing  such  quarantine. 
Every  vessel  undergoing  inspection  by  the  port 
inspector,  and  every  vessel  in  quarantine, 
which,  in  the  opinion  of  the  port  physician, 
slinll  require  and  receive  fumigation  or  other 
diHinfection,  shall  pay  therefor  to  the  board  of 
health  such  fee  or  fees  as  may  be  prescribed 
by  said  board  of  health,  and  if  the  master 
of  any  ship,  boat,  or  vessel  shall  refuse  to 
pay  such  fees,  the  board  of  health  may 
detain  said  vessel  in  quarantine  until  tfaie 
fame  are  paid,  or  may  sue  for  and  recover 
the  same  from  the  owner  of  such  ship  or  ves- 
sel." The  port  inspector,  as  provid^  in  the 
sixth  section  of  the  Act  of  1879,  is  required 
to  board  ibe  vessel  as  she  appioaches  the  city 
or  town,  aod,  if  found  subject  to  perform 
quarantine,  she  is  thrown  into  quarantine. 
The  Statute  provides  that  every  vesral  under- 
going inspection  shall  pay  sudb  fees  therefor 
as  niay  be  prescribed  by  the  board  of  health; 
and  this,  of  course,  becomes  a  cbar^,  whether 
said  vessel  is  ordered  into  quarantine  or  not. 
As  will  be  seen,  it  further  provides  that  every 
vessel  in  quarantine,  which,  in  the  opinion  (h 
the  port  inspector,  shall  require  and  receive 
fumigation  or  other  diHinfecdon,  shall  pay  the 
fees  therefor  which  the  board  shall  prescribe. 
If  the  vessel  is  not  subject  to  and  has  not  been 
put  in  quarantine,  there  is  no  authority  under 
this  Act  to  make  her  pay  for  fumigation  (x 
disinfection  fees.  Counsel  for  appellee  con- 
tends, however,  that  the  defendant  has  power 
not  only  to  e&tablisb  quarantines,  but  to  act  in 
alt  matters  pertaining  to  the  public  health, 
vital  statistics,  and  the  abatement  of  nuisances, 
and  to  make  rules  and  refrulations  to  govern 
such  matters;  that,  under  the  power  given  to 
make  rules  to  protect  the  public  health,  defend- 
aat  had  the  righttorequire  vessels  entering  the 
Port  of  Peniacola  td  go  to  a  point  called  a 
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uarantine  station"  for  Inspection,  and  if  in 
last,  and  deemed  expedient,  to  discharge 
ballast,  and  undergo  fumigation.  It  is  true 
that  county  boards  of  health.  In  addition  to  the 
power  to  declare  quarantines,  have  authority 
to  act  in  all  matters  pertaining  to  public  health, 
vital  statistics,  and  the  alialement  of  nuisances, 
and  there  is  an  express  grant  of  power  to  such 
boards  to  adopt  such  rules  nnd  regulations  as 
they  may  deem  needful  in  the  exercise  of  the 
powers  conferred  to  protect  the  public  health; 
but  the  power  to  act  in  matters  periaining  to 
public  befllth,  and  to  make  rules  and  regula- 
tions in  reference  thereto,  does  not  include  the 
authority  to  demand  and  collect  fees  or  other 
money  exactions  from  those  who  are  made  to 
undergo  quarantine.  Such  a  power  as  this 
must  be  expressly  conferred  in  order  to  its 
rightful  exercise.  Tbe  Board  of  Health  of 
£^aml^  County  hsd  a  right  to  make  such 
rules  in  reference  to  the  deposit  of  ballast  near 
the  City  of  Pensacola  as  were  deemod  necessary 
to  preservethebeallh  of  the  inhabitants  of  that 
city.  It  would  be  competent,  when  deumed 
essential  to  preserve  (he  pubUc  health,  for  such 
board  to  direct  that  all  vessels  coming  into  the 
Fort  of  Pensacolaand  in  ballajatsball  discharge 
Uie  same  a  leasonabte  distance  front  the 
wharves  and  inhabltsnta  oi  the  city^  end  to  en- 
force such  rules  by  adequate  penaiUea.  When, 
however,  f^,  charges,  or  money  exactions  are 
attempted  to  be  imposed  on  vessels  coming  into 
port,  the  auth(»ity  to  demand  aod  collect  the 
same  must  be  pointed  out  in  the  Stetute. 

We  are  satiafted  from  a  careful  examination 
of  the  statutory  provisions  on  the  subject  in 
force  at  the  time  tbe  cause  of  actinu  Is  alleged 
to  have  accruo'l  in  this  case  that  no  fees  other 
than  for  iuapectioD  can  he  impo>*d  on  vessels 
comiog  into  the  juri'^diciion  of  county  boui  Js 
of  health,  unl&is  such  vessels  have  been  ascer- 
tained, by  ioBiMiClion,  to  be  subject  to  quaran- 
tine, aod  have  been  put  in  quarantine. 

Let  us  now  turn  our  attention  to  the  nllega- 
tioDS  of  thru  declaration,  and  see  if  siiHicieot 
has  been  averred  to  make  a  cni^  a!;;uitsl  de- 
fendant. It  id  alleged  that  defeudaoi  pp>mul- 
gated  on  the  28d  day  of  May,  18S3,  the  ftiltow- 
ing  order,  viz.:  "That  from  and  after  the 
15th  day  of  May,  A.  D.  1888,  and  until  the 
15th  day  of  November,  1888,  no  vessel  which 
may  have  been  betwiseu  those  dates  at  ports  or 
places  where  yellow  fever  or  other  malignant 
disease  has  actually  appeared  shall  be  permit- 
ted to  discharge  ballast  or  cargo  or  load  cargo 
in  said  Bay  of  Pensacola;  and  that  all  other 
vessels  aniving  in  said  bay  t>etweeo  said  dates 
diall  Immediately  upon  crossing  the  bar  pro- 
ceed to  the  quarantine  station  hereinafter  des- 
ignated, to  be  inspected,  and,  if  deemed  ncces- 
aarv  by  the  quarantine  physician,  discharge 
ballast,  and  be  submitted  to  a  cleausiug  and  di-i- 
infectiug  process."  That  on  the  27lh  day  of 
August,  1888,  the  bark  Tiber  entered  the  Port 
of  Pensacola,  in  Escambia  County,  Fla.,  tbe 
Port  of  Capo  Town  being  the  last  port  from 
which  saia  bark  sailed  on  her  voyage  to  tbe 
Port  of  Pensacola,  and  that  no  quarantine  bad 
been  eatiiblisbcd  against  Cape  Town  by  defend- 
ant before  bald  baik  entur^  tbe  Port  of  Pen- 
sacola, or  during  her  stay  in  said  port,  and 
that  no  contagious,  infectious  or  pestilential 
disease  existed  upon  said  bark  during  her  said 
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joyaft  ttom  Otpe  Town,  nor  within  thirty 
di^  brfore  her  arrival  at  the  Port  of  Pensaco- 
1a,  Dorat  the  lime  of  or  after  her  coming  into 
&^  port.  Further,  that  upon  entoriag  said 
Bty  of  Pensacoia  said  bark,  without  aoj  in- 
spection or  examinallon  of  said  vessel,  her 
crew,  or  cargo  by  any  health  inspector  or 
lAjBician  of  said  port,  waa  compellnl  to  pro- 
end  directly  to  the  quarantine  station  of  de- 
fnidant,  and  thereby  to  deviate  six  miles  from 
tbe  course  of  vessels  not  subject  to  quaraotine. 
Thtt  defendant  proceeded  against  said  bark 
solely  sod  exclusively  under  tbe  said  procla- 
naiioD  dated  3Sd  day  of  May,  1888,  and  did 
ntaio  said  bark  twelve  days,  to  her  damage 
173.94  per  day;  and  did  also  compel  said  bark 
tounder$;o  fumigation  at  a  cost  of  $46,30,  and 
vitb  her  own  cren  and  appliances  to  discharge 
lier  ballaat  at  said  gnarantine  station,  and  pay 
Ibe  sum  of  therefor,  rating  the  same  at 
tbirlr-flve  cents  per  too  for  ballast  diacbarged; 
and  that  plaintiff  waa  compelled  to  pay  said 
ballast  and  fun>ivailon  diarges  under  pain  of 
seizare  of  his  T«»sel,  and  auo  of  being  pre- 
vmied  from  taking  said  bark  frem  said  station 
to  tbe  loadinggrounda  in  the  Port  of  Pensaco- 
la.  All  the  iH^egatlMn  of  tbe  declarattou  that 
■re  veil  pleaded  are  admitted  by  tbe  demur- 
rer. 

AdmiHioe  the  allegations  of  this  declaration 
10  be  tme.  Uie  defendant  had  no  anthority  to 
impose  any  fees  on  tiie  Tiber  for  fumigation 
or  unloading  ballast  She  was  not  subject  to 
quaraniinc,  as  provided  by  statute;  and  the 
authority  given  defendant  to  act  in  matters  of 
[wblic  health,  and  to  make  rules  and  regula- 
lioDs  Id  reference  thereto,  did  not  extend  to 
tbe  right  to  collect  such  fees.  When  a  quaran- 
tine has  been  established,  and  a  vessel  entering 
port  is  ascertained,  by  inspection,  to  be  sub- 
ject to  perform  quarantioe,  she  may,  in  tbe 
opinion  of  the  port  physician,  be  required  to 
undergo  fumigation  or  disinfection,  and  in  this 
fvcnt  shall  pay  therefor  such  fees  as  may  be 
jmscribed  by  tbe  board  of  health.  The  stat- 
nte  authorizes  fees  for  inspection;  and  when  a 
vessel  is  subject  to  quarantine,  and  in  quaran- 
tioe,  she  may  be  taxed  by  the  board  of  health 
with  tbe  fees  for  fumigation  or  disinfection, 
and  beyond  these  charges  the  coun^  boards  of 
health  have  no  power  to  go  in  exacting  money 
from  vessels.  Id  tbe  case  of  Ferrari  v.  Btcam- 
*ia  Covnty  Board  of  Health,  mpra,  a  r^la- 
lioB  of  said  board,  providing  that  "vessels  in 
^jnarantioe  may  be  discharged  at  the  crib  there- 
in by  paying  fifty  cents  per  ton  for  so  dis- 
coargiDg,"  was  sustained  by  a  majority  of  tbe 
court.  Judge  Maxwell,  in  speaking  for  tbe 
niajority  of  the  court,  said.  In  reference  to  this 
K^latioo:  "That  Is  legitimate,  if  such  dis- 
use is  for  the  purpose  of  disinfecting  tbe 
We);  but  not  otherwise."  He  was  speaking 
(rft  Teasel  subject  to  quarantine  and  In  quaran- 
iiDe.  The  Statute  authorizes  fees  only  for  In- 
spection, fumigation,  or  disinfection,  and  if  in 
ujrinfectlng  a  vessel  in  quarantine  tbe  board 
pf  health  would  have  to  discharge  her  ballast 
IB  order  to  accomplish  this  object,  tbe  cost  of 
we  same  might  be  Included  in  the  disinfecting 
fees;  but  we  see  no  authority  In  the  statute 
amborizing  county  boards  ofhealUifo  establish 
*  place  where  vessels  with  their  own  crew  and 
Kppllances  shall  asrharge  ballast,  and  Impose 
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charges  on  such  Tessels  for  so  dofng.'  Tba 
regulatloa  under  which  af^llant  avers  bis 
veaAl  was  detained  and  forml  to  pay  fees  re- 
quires  venels  crossing  the  bar  of  Pensacola  to 
proceed  to  the  quarantine  station  to  be  in- 
spected, and,  if  deemed  necessary  by  tbeqnar-. 
aotine  physician,  to  discharge  ballast,  atra  be 
submitted  to  a  cleansing  and  disinfecting  proc- 
ess. No  fees  or  charges  are  Mentioned  in  this 
regulation  to  be  paid,  nor  Is  the  location  of  the 
quarantine  grounds,  where  vessels  shall  go  on 
entering  the  bar  for  inspection,  fixed.  Tbe 
declaration  avers  that  defendantdtd  compel  the 
Tiber  without  an  inspection  to  go  six  miles 
deviation  out  of  her  course  to  a  quarantine 
station,  and  did  compel  her  to  pay  for  fumlga* 
tion,  and  to  pay  for  discharging  her  ballast 
with  her  own  crew  and  appliances  at  said  sta^ 
tion.  In  £Sc  parte  <y Donovan,  supra,  a  regn- 
lation  of  the  board  of  health  that  a  vessel  shall 
be  detained  until  not  only  the  inspection  has 
been  made,  but  also  until  tne  report  and  release 
of  llie  vessel,  was  held  nnaothorized  by  the 
Statute.  The  Statute  provides  (Act  1879,  chap. 
3169,  S  6)  that  the  port  inspector  shall  "board 
every  boat  or  vessel  approaching  such  dty  or 
town,  and  to  ascertain  if  the  said  boat  or  vessel 
is  subject  to  perform  quarantine;  .  .  .  and,  if 
sucb  boat  or  vessel  is  subject  to  perform  quar- 
antine as  aforesaid,  the  mspector  so  boarding 
said  boat  or  vessel  shall  order  tho  same,  to- 
gether with  all  persons  and  goods,  thrown  into 
quarantine  at  the  place  designated  by  the 
board."  Tbe  declaration  avers  that  plaintifl's 
vessel,  without  an  inspection  or  examination, 
immediately  upon  entering  the  Port  of  Pensa- 
cola, was  forced  by  defendant  to  go  six  miles 
out  of  her  course  to  the  quarantTno  station. 
Conceding  this  to  be  true,  it  was  nnanlborized 
by  the  Statute  or  any  rules  or  regulatioiis  which 
de^dant  had  antnority  to  make.  Our  con- 
clusion is  that  the  delention  of  the  Tiber,  and 
the  exaction  from  her  of  fees  for  fumigadou 
and  the  discharge  of  her  ballast  by  defendant 
in  the  manner  and  under  the  conditions  alleged 
in  the  declaration,  were  without  legal  author- 
ity. Tbh  concluaton  Is  based  upon  the  statu- 
tory proTtdons  In  force  on  the  subject  at  the 
time  of  the  alleged  cause  of  action. 

Counsel  for  appellee  further  contecds  that, 
should  the  court  find  that  the  declaration  pre- 
sents a  case  in  which  tbe  acts  complained  of 
were  not  antiiorlzed  by  the  terms  of  tbe  law,' 
yet  the  board  onW  committed  an  error  of  judg- 
ment, for  whicli  It  cannot  be  held  responsible 
in  damages  in  an  action  in  tort.  It  will  be  dis- 
covered upon  an  examination  of  tbe  declara- 
tion that  appellant's  suit  is  not  to  recover  back 
money  illegally  exacted,  but  the  action  Is  in 
tort,  for  illegally  detaining  the  vessel,  and  com- 
pelling her  to  pay  certain  charges.  Can  the 
defendant,  as  a  county  board  of  health,  be  sued 
for  damages  in  respect  to  the  matters  alleged 
in  the  declaration?  The  answer  to,thl8  ques- 
tion, we  admit,  is  not  free  from  difficulty.  The 
defendant  is  a  body  corporate,  made  so  by  stat- 
ute, capable  of  suing  and  being  sued,  contract- 
ing and  being  contracted  with  and  of  acquir- 
ing and  disposing  of  property,  real  and  person- 
al. A  careful  examination  of  the  various 
statutory  provisions  in  reference  to  tbe  creation, 
dnties,  and  powers  of  these  corporate  boards 
leaves  no  room  to  doabt  that  the  fanctions  coo- 
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feired  npon  tbem  an  a  put  of  the  tioltce  power 
of  the  Btate,  to  beezerciMd  exuiuiTefy  for 
puhlic  porpOBea.  The  sole  purpose  of  the 
IicgUlattire  in  creating  these  corporate  boards 
was  to  protect  the  iahabitaiits  of  the  State 
from  oontagloaa  or  infectioiu  dtoeaw.  aod  to 
preaezTe  the  pablk  health..  Sudi  powers  and 
duties  are  of  a  puUic  nature,  and  of  the  high- 
est importance  and  Talue.  Cooler,  Torts,  ^3; 
Brjfant  v.  8t.  JPitul,  88  Minn.  980;  i^ing  v. 
Hyd«  Park,  187  Mass.  564;  Harriaon  T.  BaUi- 
more,  1  Oill.  364;  Baymond  v.  Fi^,  61  Conn.  HO. 

Id  determining  the  UablllQr  of  public  cwpo- 
rations  a  distinction  has  been  drawn  brtween 
the  functions  exercised  by  tbem  as  agencies  of 
the  Stale  as  a  part  of  its  governmental  ma- 
chinery for  the  public  benefit  and  those  de- 
.nomiDBted  strictly  corporate  powers,  conferred 
for  the  benefit  and  profit  of  the  corporation. 
In  the  nbere  ot  the  former  powers  they  are 
exempt  from  liabili^  upon  tiie  theory  that  the 
corporation,  to  that  extent,  is  performing  a  part 
of  tbe  functions  of  the  state  government,  and 
tbe  ofiScers  are  public  officers:  but  in  tbe  latter 
spbere  they  are  held  liable  as  private  corpora- 
tions for  the  acts  of  theiragents.  This  distinction 
Is  recognized  generally  by  tbe  authorities,  al- 
though its  application  in  many  of  the  adjudi- 
cated cases  has  not  been  free  from  confusion. 
Its  application  has  been  made  most  frequently 
in  suits  against  municipal  corporatiooa.  In  tbe 
case  of  Em  v.  Boaton,  133  Me!<s.  844,  which 
was  a  suit  for  damages  for  Injuries  received  by 
a  child  at  school  by  reason  of  a  defective  bouse, 
required  by  law  to  be  furnished  by  tbe  city. 
Judge  Gray  reviews  the  anthorittee  on  this  sub- 
ject. The  conclusion  reached  in  this  well- 
considered  case  is  "that  a  duty  which  is  im- 
posed upon  an  incorporated  city,  not.  by  the 
terms  of  its  cbarter.  nor  for  the  benefit  of  the 
corporalioD,  pecuniary  or  ottierwise,  but  upon 
the  city  as  tbe  representative  and  agent  of  the 
public,  and  for  the  public  ben^t,  and  by 
eral  law  applicable  to  all  cities  and  towns  In 
the  Commonwealth,  Is  a  duty  owing  to  the 
public  alone;  and  a  breach  thereof  by  a  city 
is  to  be  redressed  by  prosecution  in  behalf  of 
the  public,  and  will  not  support  an  action  an 
individual,  even  if  be  sustaios  special  damage 
thereby."  See  also  Haffonl  v.  Nme  Beelford, 
10  Gray.  397;  Wateett  v.  Suamptoott,  1  Allen, 
101;  BvUriek  v.  toveU,  Id.  ITS;  Richnumdy. 
Long,  17  Gratt.  875:  HiU  v.  Board i^Atdermm, 
73  N.  C.  66;  BartholomnB  County  Comr».  v, 
WHght.  S3  Ind.  187;  Hane»  v.  Oshkash,  83  Wis. 
814:  Bargan  v.  Mdbik,  81  Ala.  469;  Murtaugh 
V.  St.  Louis,  44  Uo.  479;  Gondict  v.Jeney  Oity, 
46  N.  J.  L.  157;  Mimnilian  v.  JSetD  York,  63 
N.  Y.  160;  DUkm.  Man.  Corp.  §  778  «t  S09. 

A  public  coiporatlon,  invested  with  powers 
for  public  purposes,  may  also  have  conferred 
upon  it  powers  for  private  advantage  and 
emolumeuL  This  has  been  held  in  many 
cases  ^aipst  muuicipal  corporations.  In  Ba\- 
ien  V.  Stw  York,  8  Kill,  581,  it  is  said  in  ref- 
erence totheae  twopowers  blending  in  a  pub- 
lic corporation:  "But  this  distinctiou  is  quite 
clear  and  well-settled,  and  tbe  process  of  sep- 
aration inacticable.  To  this  end,  regard 
should  be  bad,  not  so  much  to  the  nature  and 
obar&cter  of  tbe  various  powers  conferred  as 
to  Lh«>  object  and  purpose  of  the  Legidature  in 
conterring  them.  If  gnmted  foe  pubtic  pur- 
18L.a  A. 


poses  exclualvelv,  they  belong  to  tbe  oorporate 
body  in  its  public,  polllical  character.  But  If 
the  grant  was  for  purposes  of  private  ad- 
vantage and  emolument,  though  the  puUIc 
may  derive  a  commoo  benefit  merefrom,  the 
corporfllloD,  quoad  hoe,  la  to  be  regarded  as  & 
private  company." 

The  case  of  Jonet  v.  Sew  Baven,  84  Conn. 
1,  Illustrates  this  distinction.  The  fact  that 
these  boards  are  created  corporations  with 
power  to  sue  and  be  sued  does  not  of  itself  au> 
thorize  a  suit  against  them  for  everything,  but 
this  must  be  tMen  to  mean  that  such  artificial 
bodies  may  be  sued,  like  an  Individual,  for  all 
tliose  matters  and  things  for  whicb  tbey  are 
legally  liable.  To  determine  the  liabtlily  we 
must  look  to  the  principles  of  law  applicable 
in  such  matters.  Stttiez  Counts  Board  of 
Choten  Fi^hotdert  v.  Slrader,  16  N.  J.  L.  108; 
Fineh  v.  Ibledo  Board  of  SiueaUon,  80  Ohio 
St.  87. 

In  the  case  of  Ogg  v.  Lanting,  86  Iowa, 
495,  suit  for  damages  was  insiitntod  against 
the  dty  for  tbe  negligence  of  its  officers  or 
agents  in  executing  sanitary  regulations 
adopted  to  prevent  toe  spread  of  small-pox. 
A  statute  of  Iowa  provided  that  the  dty  coiio- 
dl  shall  have  power  to  eetablish  a  board  of 
health,  and  to  Invest  it  with  powers  anddutiea 
necessary  to  secure  the  people  of  the  dly 
against  contagious  and  malignant  diseases.  It 
was  alleged  in  this  case  that  the  aj^nts  and 
employes  of  defendant  requesied  and  directed 
plaintiff  to  aRsist  In  taking  a  co01n,  in  whicb 
tbe  corpse  <jtf  a  person  who  had  died  of  small- 
pox was  ^posited,  witiiout  giving  him  inform 
matlon  of  this  XbxA.  and  without  baviug- 
cleansed  the  bouse  in  which  the  coflln  was; 
and  that  plalutifT  went  to  his  home  and  soon 
thereafter  bad  small-pox.  and  from  him  two 
of  his  children  contracted  the  dinease  and 
died.  On  demurrer  it  was  held  that  defendant 
was  not  liable. 

In  Wiite  V.  Marthfield,  48  Vt.  SO,  enlt  wa» 
brought  against  the  town  for  neglect  and  re- 
fusal of  tbe  selectmen  to  take  care  of  and  pro- 
vide for  jidaintiff.  as  tbe  Stutute  required,  while 
he  was  infected  with  small-pox,  by  reason 
whereof  Ibe  disease  was  communicated  to  the 
family  of  plaintiff,  and  three  of  hla  chil- 
dren died.  The  Statute  provided  that  the  select- 
men of  tbe  town  should  perform  certain  du- 
ties to  protect  the  inhabitants  against  infectious 
disease.  On  demurrer  it  was  held  that  tbe 
action  would  not  lie.  In  Richmond  v.  Long, 
17  Gtatt.  876.  suit  was  instituted  against  tbe 
City  of  Richmond  for  the  value  of  a  slave, 
who,  it  was  allwed,  lost  bis  life  through  tbe 
caieleaaness  of  toe  agents  of  the  dty.  The 
declaration  alleged  that  tbe  slave  was  admitted 
into  tbe  bospitaJ  of  tbe  city  to  be  cared  for  and 
treated  for  small-pox,  in  pursuance  of  tbe  ordi- 
nance of  tbe  dty,  and  tbat  the  city  carelessly 
and  negligently  permitted  him  to  escape  from 
the  hospital  and  go  off  at  night  whereby  he  lost 
bia  life,  Tbe  ordlnuioe  vt  the  city  establish- 
ing the  dty  hospital  was  adopted  in  putauaneo 
of  legislative  authority  for  towns  and  counties 
to  the  State  to  provide  against  contagious  dis- 
ease. Ttie  liability  of  tbe  dty  was  denied  in 
this  case,  and  tbe  judge  who  wrote  tbe  opinion 
said  that  \i  a  recovery  could  be  sustained 
did  not  perceive  why,  by  parity  of  nuon,  ihft 
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8tat«  should  not  be  held  liable,  through  its 
poblicfnDctioDariesiii  civil  actioiu  afc  the  suits 
of  individomls,  lea*  losses  or  torts  occuiriDg  in 
the  mungemeDt  of  its  departaienU  under  Its 
immediate  coolrol  and  ■uperrision.  In  Maine 
B  siatQie  iffovlded  that  tJie  sdectmen  of  any 
itaport  town,  when  deemed  necessary  to  pro- 
tect the  safety  of  the  inbabitaots  thereof,  may 
cause  any  vessel  arriving  there  from  any  port 
or  place  to  perform  quarantlQe  at  such  place 
ana  ander  sach  regulations  as  they  may  judge 
expedient;  that  said  towns  may  select  a  health 
committee,  or  health  officers,  who  mav  per- 
form the  duties  and  exercise  the  autbority 
which  selectmen  may  perform.  Under  the 
Stitate  the  health  anthoriticB  had  no  power  to 
inpreGS  vessels  coming  into  port,  bat  could 
compel  them  to  perform  quarantjoeL  One 
Kitcbell  sued  the  Gl^of  Bockland  fordam- 
s«  sosiaioed  by  biin  for  the  partisl  destrae- 
tun  of  his  vessel  and  her  cargo  by  fire  oc- 
osoDcd  by  the  health  officers  of  said  city. 
This  esse  was  three  times  before  the  sdpieme 
court  of  that  State,  reported  in  41  Me.  868,  45 
Ut.  406,  and  63  Me.  118.  In  this  case  plain- 
tiff's vessd  came  Into  port  with  a  case  ot  small- 
pox on  boiid,  and  the  heallti  offioera  of  the 
chy  took  possesion  of  the  vessel,  and  it  was 
cteined  Ibrongh  their  Ulegal.'and  negligent  acts 
the  vessel  caaght  on  fire.  It  was  decided 
finally  in  this  case  that  neither  a  town  nor  Its 
offioerB  have  any  right  to  appropriate  or  inter- 
fere with  private  property  except  so  far  as  that 
riiiit  is  conferred  by  statute,  and  that  health 
offircn  of  the  City  of  Rockland  had  oo  author- 
it;  to  take  possession  of  plaintiff's  vessel;  also 
tliat  neither  the  relation  of  master  and  servant 
nor  prindpal  and  agent  existed  between  a 
town  and  its  health  or  police  offlcers,  nor  is 
the  town  liable  for  their  unlawful  or  negli- 
gent acta.    MiUhdl  v.  Rockland,  53  Me.  118. 

The  same  doctrine  was  reaffirmed  In  that 
State  io  the  case  of  I^nde  v.  Rockland,  66  Me. 
909.  Here  the  plaintiff  alleged  that  bis  hotel 
m  the  rity  was  taken  possession  of  by  the 
health  officers  of  the  city  against  his  consent, 
sod  converted  into  a  ismalf-pox  hospital  for 
tfair^  days,  thereby  endangerins  the  lives 
tnd  besltb  of  plainuff  and  his  family,  and  de- 
itTOTed  the  business,  reputation,  and  character 
of  the  hotel  for  all  time  to  come.  It  was  de- 
cided in  this  case  that  oo  action  can  be  main- 
tained against  a  city  or  town  for  the  unlawful 
acts  of  its  health  committee  or  other  officers  in 
taluDg  poesca^n  of  a  house  and  using  it  for  a 
imall  pox  hoBi^tal  witboat  the  eoMmt  of  the 
owner,  and  withont  legal  anthoritr.  The  ac- 
tion in  Ibis  case  was  in  tort.  See  also  the 
case  of  Bari)our  v.  ElUworUi,  67  Me.  294,  sus- 
taining the  same  doctrine.  A  case  similar  in 
ita  features  Is  Spring  v.  Byde  Park,  137  Mass. 
35i  In  tills  case  the  action  was  in  assumpsit 
DD  c(Hitract,  and  it  was  held  that  under  the 
Statute  of  Massachusetts,  which  provided  bow 
|n>perty  conld  be  impressed  for  use  as  a  hos- 
pital, a  board  of  health  of  a  town,  without 
pnnofng  the  course  pointed  out  by  the  Stat- 
ute, has  no  aathority  to  take  possession  of  a 
dwelling  bouse  without  the  consent  of  the 
owner,  and  use  the  same  as  a  hospital  for  a 
person  found  therein  sick  with  a  contagious 
diaeiBe,  and  the  owner  cannot  maintain  an  ac- 
tion of  ocwtract  against  the  city  for  tbe  me 


and  occupation  of  the  house  daring  the  time  It 
was  so  held  by  the  board  of  health. 

Id  the  case  of  Aaron  v.  Breites,  64  Tex.  816, 
it  was  held  that  the  dty  council  had  the  right, 
under  le^slative  autfaoil^,  to  enact  an  radi- 
nance  providloe  for  the  removal  from  the  tity 
of  peiions  afflfctad  with  contagious  disease, 
and  that  there  was  nothing  judicial  in  the  act 
removing  persons  nnder  snch  an  ordinance; 
bot  in  doing  so  those  to  whom  such  a  duty  is 
given  by  the  city  must  make  eveiy  reasonable 
provision  for  the  safety  of  the  persons  le- 
moved.  The  suit  in  this  ease,  however,  was 
not  againat  the  city  or  the  board  of  health  of 
the  aty,  bnt  the  Individuals  who  composed 
the  Bomd  of  Health,— the  mayor  and  marshal 
of  the  city.  The  plaintiff's  case  i^nst  the 
defendants  was  that  they,  acting  ander  the  or- 
dinance of  the  d^,  UhA.  by  force  his  chiM. 
four  years  old,  dck  at  the  time  with  smtH- 
poz,  and  its  mother,  and  conveyed  them  to  the 
country,  In  the  rain  and  cold,  at  night,  and 
failed  to  provide  them  any  siutaUe  place  to 
stay,  which  caused  the  death  of  both  of  tbcra. 
Held,  that  plaintiff  was  mtltled  to  recover 
damwes. 

In  the  case  of  BnUhmmpton  Bridge  Co.  t. 
Southampton  Board  ef  EetUth,  8  M.  &  Bl.  801, 
an  action  for  damages  was  sustained  against 
the  defendant  as  a  corporate  body  under  alle- 
gations that  "  defendant,  acting  as  such  board 
of  health,  conducted  itself  so  wrongfully,  im- 
properly, and  negligently,  and  witb  want  of 
doe  -  rf  intbeconstrticUon,  management,  and 
direction  of  a  certain  sewer,  that  by  means  of 
the  wrongful,  improper,  and  negligent  conduct 
of  defendant  as  such  board  of  health  great 
quantities  of  filth  and  sewage  matter  were 
poured  in  and  upon  certain  canals  of  which 
plaintiffs  were  proprietors."  The  Act  Incor- 
porating the  defendant  as  a  local  board  of 
health  authorized  it  to  coostmct  sewers.  It 
was  contended  in  this  case  that  defendant  could 
not,  as  a  board  of  health,  be  held  liable  in  an 
action  for  dama^^.  I^rd  Cannpl)ell  said  that 
defendant's  liability  must  be  determined  by  a 
true  interpretation  of  the  Statute  by  which  it 
was  created.  The  decision  against  the  defend- 
ant was  placed  upon  the  construction  of  the 
Statute.  The  Act  creating  the  board  of  health 
provided  that  no  action  shall  be  maintained 
against  the  board  unless  previot}8  notice  thereof 
be  given  for  one  month,  and  that  the  defend- 
ant may  lender  amends,  and  plead  such  tender 
to  the  action.  Tbis  language  was  held  to  give 
arightof  action  for  damages  Against  defendant 

Independent  of  tbe  provision  making  connty 
boards  of  health  bodies  corporate,  with  power 
to  sue  and  be  sued,  there  is  nothing  in  the  stat- 
utory provisions  in  reference  to  them  giving 
the  right  of  action  in  tort  for  damages,  or  indi- 
cating a  purpose  on  the  part  of  the  Legislature 
to  sul^ect  them  to  sucii  suits.  As  we  have 
already  seen,  tbe  right  alone  to  sue  and  be  sued 
cannot  be  construed  to  give  such  remedy. 
These  boards  are  created  for  public  purposes  in 
tbe  exercise  of  the  police  power  of  the  State, 
and  they  have  no  corporate  interest  in  the  ere- 
cutlon  of  the  powers  given  them.  They  cannot 
levy  taxes,  and  under  the  Statute  must  invoke 
the  taxing  power  of  the  county  authorities  for 
the  means  to  defray  their  expenses.  It^is  true, 
tbey  cu  fix  and  culect  fees  for  inqwetiont  and. 
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vhen  Tesssls  are  subject  to  quarantSne  Md  in 
quarantlDe,  can  collect  fees  for  fumigatkn 
when  deemed  necessary;  but  it  is  evldeiit  tfaat 
such  exactions  were  ioteoded  to  meet  tb*  rea- 
sonable expenses  in  such  matters. 

In  the  case  of  Fineh  v.  Toledo  Board  of  Edu- 
cation, SOOhioSt.  87,  the  liability  of  defendant 
in  tort  as  a  corporate  body  arose.  The  board 
of  education  of  Toledo  was  a  cor|>oration,  vith 
powertoBDeandbesued.anddeiiTed  its  means 
of  support  from  taxationby  tbeCity  of  Toledo 
and  a  portion  of  the  public  school  fund.  Tbe 
suit  wan  for  dama^  foe  neglij^enUy  digging 
irclls  or  openings  near  school  buildings,  into 
one  of  which  a  child  at  school  fell  and  was 
hurt,  Judtfe  Ashburo  said,  in  delivering  tbe 
opiDion;  "  We  have  wholly  failed  to  find  anv 
provision  of  tbe  School  Law,  general  orspecial, 
creating  or  implying  tbe  liability  of  defendant 
in  tbis  class  of  cases.  No  possible  means  ap- 
pears in  tbe  School  Laws  by  which  defendant, 
if  liable  for  a  tort,  could  provide  a  fund  out  of 
which  to  sati%>fy  a  judgment  against  it."  It  was 
lield  in  this  case  that,  while  defeodant  was  a 
corptwatioB  with ijower  to  sue  and  besued,  yet 
it  was  a  coriioration  for  public  purposes,  and 
the  nature,  duties,  and  powers  conferred  upon 
it  was  a  sufBcient  reason- why  it  was  not  liable 
to  be  sued  in  tort.  Bee  also  iteZhnaldv.  Ma*- 
mcAutetti  Qeneral  Bo$pital,  120  Mass.  432; 
Beaion  T.  Bo^n  Oitg  Hoajkttd  Tnttteea,  140 
Mass.  18;  Stimmen  v.  Davieu  Oimn^  Gbmn. 
103  Ind.  363,  1  West.  Bep.  317;  Sierboume  v. 
Tuba  Counts,  SI  Cal.  118;  Bbearm.  &  Bedf. 
Keg.  §  m. 


There  are  cases  of  recoveir  io  actions  of  tort 
against  municipal  corporations,  bat  tb^  pro- 
ceed upon  the  ground  that  where  the  corpora- 
tion acts  in  the  exercise  of  powers  or  perform- 
anoe  of  duties  not  discretionary,  ^versmeotal. 
or  public  in  their  nature,  but 'ministerial,  and 
for  some  corporate  benefit,  it  incurs  the  com- 
mon-law liability  for  its  acts  as  an  individual. 
Bailey  v.  Neu>  York,  aapra;  Oibbt  v.  Liverpool 
Dock  Tm»i«a,  8  Horlst.  &  N.  164;  Jonea  v.  A'ete 
Haven,  mpra. 

In  tbe  case  before  us  the  plaintiff  avers  that 
solely  and  exclusively  under  tbe  proclamation 
of  the  board  of  health,  and  which  is  set  out  in 
the  declnration,  plaintiff's  vessel  was  compiled 
to  go  to  quarantine  station,  and  discharge  bal- 
last, and  pay  fees.  It  is  not  charged  that  de- 
fendant acted  mallciousW  or  willfully,  or  oth- 
erwise, for  aught  that  appears  in  tbe  declara- 
tion, than  in  tbe  discbarge  of  a  supposed  puUio 
duty.  An  examination  of  the  authorities  and 
tbe  principles  governing  such  cases  leads  us  to 
tbe  conclunion  that  defendant  was  invested 
with  public  functions,  and  the  duties  it  owed 
were  to  the  public,  and  as  such  it  comes  within 
tbe  sphere  of  public  functionaries,  exempt  from 
liability  in  tort,  unless  such  retnedy  has  been 
provided  by  statute.  As  we  have  seen,  no  such 
remedy  has  been  provided  by  statute,  and  the 
declaration  shows  that  plaintiff  is  pursuing  this 
course. 

The  judgment  cf  the  court  btkno  ttutaininff 
tie  demurrer  it  affirmed. 


MICHIGAN  SUPREME  COURT. 


Michael  SULLIVAN 
Edmund  HALL,  Appt. 

(.  Mloh.  ) 

1.  Abaenee  of  evtdttnoa  to  ■wpport  a, 


HoiB.— Venue  and  iwrat  should  appear  dt  the  agt- 
davit. 

Tbo  venue  is  an  essential  part  of  every  affldavlt. 
It  l8  prima  faole  evMenoe  of  the  place  where  It  was 
taken.  BeMcn  v.  Devoe,  12  Wend.  2SS.  not«,'  Hanu- 
fiU}tureTSAH.Bankv.  Cowden,8HlU,tfl;  Lane  v. 
lIi»se,6How.Pr.8M. 

A  venue  Is  eaeotfatl  toanaffldaTttbutlt  maybe 
supplied  by  amendmeot.  Clement  v.  Ferenbaok,  1 
City  Ct  Bep.  67. 

Omlsstoo  of  venue  In  landlord's  affidavit  In  sum- 
mary proooedlngs  is  fataL  People  v.  De  camp,  U 
Bun,  8TB. 

When  the  landlord's  afBdavIt  omitted  tbe  venue, 
and  It  did  not  appear  where  it  was  sworn  to  nor 
where  the  justioe  of  the  peace  who  appears  to  have 
taken  U  resides,  It  was  held  a  fatal  error.  Oook  v. 
Staate,  18 Barb. 407;  Lanev.  Horse. supra. 

Jnrlsdlotlon  frequently  dependedloo  the  affidavit, 
and  If  it  Is  laokln;  In  an  essential  requisite  all  sub- 
sequent prooeedings  founded  upon  it  ore  void  un- 
less ttie  defect  Is  waived.  Where  thereto  no  appear- 
anoe  b^re  tbe  Justloe  there  can  be  no  waiver  of 
defects.  People  v.  De  Camp,  supra. 

Tbe  jurat,  when  the  deposition  Is  taken  by  a  no- 
tary, aotluff  out  of  bis  home  oountj,  sbould  have 
attaobedtolt  thenameof  tbeoouDtyforwfalohthe 
notary  was  appointed  and  In  wfaloh  be  mldes,and 
18L.R.A. 


justice**  Jodgnent  cannot  be  prnmined 

where  no  attempt  to  return  the  evidence  was 
made  but  tbe  return  states  tluit  tbe  judament 
was  rendered  after  Ustenlog  to  the  testimony  and 
after  due  deliberation. 

8*  The  Appeatmnee  mm  attorney  la  pro- 
eeeillnga  to  enftoroe  a  Io|fg^er*a  Uen,  on 


also  a  statement  that  bis  oertiScate  Is  filed  In  tbe 
eountr  In  which  the  venue  is  laid  and  the  act  per- 
formed, ttaouffh  an  omission  to  make  suoh  desijma* 
tJon  will  not  rendertbe  verlfloaiioD  void.  Produce 
Bank  v.  BaldwlD.  48  How.  Pr.  m\  Estate  of  Kinfr,  t 
Olv.  Proo.  Hep.  71;  Snyder's  Notaries'  Manuel,  p.  S7. 

The  juratshould  t)e  in-proper  formand  besub- 
scribed  by  tbe  officer  before  whom  It  Is  made.  If 
the  Jurat  be  all  rl^t  In  tbe  orlfftnal  It  Is  Immaterial 
as  to  tbe  copy  served.  Barker  v.  Oook,  40  Barb.  SH; 
Llvinoston  v.  Cheetfaam,  8  Johns.  439:  Union  Fkir* 
naoe  Co.  t.  Sbepberd.  2  Hill.  414. 

Tbe  case  of  Oraham  v.McConn,B  How.  Pr.868, 
seems  to  bold  tbe  contrary.  Walt,  Pr.  p.  680. 

Under  tbe  former  practice  before  tlie  adoption  of 
theCode  the  New  York  court  of  emxa  held  In  Ut> 
Ingston  T.  Cbeetham.  supra,  that  tbe  omission  of  the 
Jurat  and  alffnature  of  the  party  to  a  copy  of  an 
affidavit  on  which  a  motion  was  made  formed  no 
objection  to  the  aervlce.  Tbe  rule  haa  been  ttA. 
lowed  In  similar  oases  since.  Gzabam  v.  HoOoon, 
fupro. 

A  clerical  omlslon  on  the  part  of  tbe  prothooo- 
tary  to  put  his  siifnature  to  ttie  Jurat,  after  swears 
Ing  the  defendant,  does  not  vitiate  the  affldavlU  the 
defendant  appearing  personally  In  court  and  de- 
claring his  vriUiufmeas  to  be  sworn  again.  Ibiplea 
V.  Hlcka,  Brightly,  Bat  Kndlloli.  AAdaTlti  af  Dt- 
ftnae^lML 
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behalf  of  the  (dalinant,  of  the  notary  pubUo  wbo ' 
admlDiateied  tbeoatb  ia  support  of  tbe  Ilea  l8  not' 
UDlawruL 

8>  The  omtarion  of  venae  team  a  nota- 
rr  pnbUc'a  Jurat  does  not  render  It  Invalid 
wbere  he  to  a  Kate  officer  the  record  of  whose 
appobitment  la  required  to  be  kapt  In  the  office  of 
tbeaectetarj  of  itate. 

(Iter  Mflnj 

ERROR  to  the  Circott  Court  for  Clare  Coun- 
ty to  review  a  judgmeat  in  favor  of  plain- 
tiff ID  an  action  bro^ht  to  enforce  a  ledger's 
lien.  AJirmed. 
The  tacts  are  stated  in  the  opinion. 
Mt»*n.  C.  W.  Perry  and  Henry  A.  Gha- 
Dej.  for  appellant: 

The  statement  of,  lien  in  Ibis  case  Is  a  nullity; 
tbe  law  requires  it  to  be  sworn  to  (Act  1867, 
No.  230,  6  2),  and  this  involves  an  affidavit. 

An  affidavit  is  an  oath  in  writing,  sworn  be- 
fore, aud  attested  by,  bim  who  has  authority  to 
idmiaiBter  tbe  same. 
1  BocoQ,  Abr.  64. 

Tbe  jurat  of  affidavits  should  state  when, 
vbm,  and  before  whom  Oivw  axe  swoni. 
1  Tidd.  Pr.  m. 

Tbe  authority  to  administer  the  oath,  and 
tbe  fad  that  the  oath  was  taken  before  the  offi- 
oer  having  such  authority,  are  indtspensable  to 
a  good  affidavit  It  is  not  enough  that  these 
conditfens  exist  in  fact,  but  they  must  appear 
affirmattvely,  though  whether  they  appear  from 
tbe  veoue.  ibe  body  of  the  i^davlt,  the  jurat, 
or  tbe  signature  thereto,  is  immaterial. 

iimart  v.  Eatoe,  3  Mich.  590;  Cross  v.  People, 
10  Mich.  24;  Be  Teachout,  15  Mich.  846;  Grif- 
Jfa  V.  Forreat,  49  Mich.  311. 

Tbe  party  for  whose  information  the  lien  is 
filed,  and  whose  rights  are  put  in  Jeopardy  by 
it.  ought  surely  to  oe  able  to  see,  by  an  inspec* 
tioD  of  tbe  paper,  where  to  look  for  the  autbor- 
ity  by  which  it  was  certlflcd.  Admitting  that 
Wickbam.  as  a  notary  for  any  county  in  If  icb- 
ifao,  could  act  in  any  other,  it  would  be  intol- 
erable that  he  whoae  interests  are  imperiled 
sbooki  have  to  search  tbe  records  for  every 
couDtf  in  the  State  to  settle  tne  question >f  his 
authority. 

A  notary,  in  Michigan,  is  an  inferior  officer 
deriving  all  tbe  power  be  lias  from  positive 
■talute. 

How.  Stat.  (Micb.)  %  QSl. 
'  The  jurisdiction  of  such  an  officer  should 
atmear  affirmatively. 

Id.fS683. 

The  mere  signing  of  one*i  name  cannot  be 

the  official  signature  contemplated.  Tbe  au- 
ibcnity  to  sign  must  be  disclosed.  Tbe  entry 
ofa  justice's  judgment  must  be  signed  officially. 

HotDOTd  V.  People,  8  Midi.  207;  BoBiaUr  v. 
Giddtngt,  31  Micb.  501. 

So  must  the  transcript  of 'it. 

BigeimB  T.  B-wth,  89  Mich.  638. 

Where  an  affidavit  is  made  for  an  appeal 
from  before  a  justice  if  taken  before  anyone 
bat  tbe  justice  himself,  an  official  signature  to 
ihp  jurat  is  necessary. 

PwpUy.  thmonttton,  25  Mtcb.  118. 

Tbe  eertiflcate  of  acknowledgment  to  any 
Met  of  deed  rnrni  be  signed  {Ryenon  v,  Etdred, 
ISHicb.  13;  Mant^n  v.  Bradthaw,  18  Micb. 
81)  sod  signed  offidally. 

Final  T.  Ba<km$,  IS  Mich.  216;  Wright 
13  LR  A. 


I  Wilson,  17  Mich.  183.  See  also  Biopta  v.  Mur- 
pkH,  M  Mich.  MS;  FirH  2^.  Bank  t.  St.  Jo- 
teph,  40  Mich.  B86. 

It  is  no  idle  form  or  mere  technicality  for 
wblch  we  contend,  but  such  a  general  rule  as 
will  give  certainty  to  official  papers  and  rear 
Bonabie  security  to  aU  whose  rights  may  be  in- 
volved therein. 

To  say  nothing  of  the  afBdavit's  baving  o6 
venue  {PeniTiger  v.  Jubb,  63  Mich.  804);  it  is 
not  even  entitled. 

Graham  v.  Elmore,  Harr.  Ch.  885;  Whipple 
V.  WiUiama,  1  Micb.  115;  Am<Ud  v.  Nye,  U 
Micb.  4S6. 

And,  what  is  also  fatal,  it  is  sworn  to  before 
a  person  who  had  no  right  to  administer  the 
oath. 

Qreewwmlt  v.  Farmers  if!  Sank,  3  Dougl. 
(Mich.)  498. 

Because,  as  the  record  shows,  bo  was  the 
claimant's  attorney;  and  an  attorney  cannot 
swear  his  own  client. 

How.  Stat.  (Micb.) §687;  McOaainy.  Gamp, 
26  Micb.  890;  Snyder  v.  Bemmingtoay.  47  Mich. 
S49:  BratO^  v.  Andrtwt,  61  Mich.  100;  Rs 
Sogan,  8  Atk.  818;  Ben  r.  Waltaee.  8  T.  R  408; 
BopHnaon  v.  Buekiey,  8  Taunt.  74;  JeiMns  t. 
Jfawn,  8  Moore,  836;  Chicago  RtMer  Clothing 
Oo,  V.  Braneh,  Feb.  IS,  1891. 
Mr.  W.  A.  Bnrrltt  tat  aj^lee. 

I«ong'«  J.,  delivered  tbe  opinion  <rf  Vba 

court: 

This  action  was  brought  by  attachment  in 
Justice  Court  under  Act  No.  330,  Laws  1887, 
to  enforce  a  Ken  upon  certain  logs  of  the  de- 
feiKlant.  On  the  trial  plaintitt  had  judg- 
ment for  $16  and  costs  ;pf  suit,  and  for  a 
lien  upon  tbe  logs.  The  cause  was  removed 
by  certiorari  to  the  Circuit  Court  for  Clare 
County,  where  Uie  judgment  was  affirmed. 
The  cause  comes  to  thia  court  by  writ  of 
error.  The  errors  complained  of  are  set 
forth  in  the  affidavit  for  the  writ  of  cer- 
tiorari to  tbe  justice,  and  are:  ''(l)-tbat 
the  notice  of  tiie  lien  was  not  properly  sworn 
to  as  required  by  the  Act;  (2)  because  BO 
testimony  was  given  on  tbe  trial  tending  to 
prove  any  aereement  with  defendant  or  any 
authorized  agent  of  his,  or  any  contractor 
under  defendant,  with  plaintiff  that  he 
should  do  anv  work  on  iSaid  logs,  ami  no 
proof  that  defendant  or  any  agent  of  his  or 
contractor  under  him  knew  that  plaintiif  wns 
doing  work  on  said  logs;  (8)  because  no 
testimony  was  offered  of  any  contract  with 
defendant  or  bis  agent  for  any  specific  wages, 
and  no  proof  of  how  much  his  labor  Wiis 
worth;  (4)  because  said  justice  gave  judg- 
ment ill  said  cause  for  an  attorney  fee  of  fivo 
dollars ;  (5)  because  the  person  who  claimed 
to  be  the  attorney  for  plaintiff,  aud  was  so 
recognized  by  said  justice,  undertook  to  ad- 
minister tbe  oath  to  plaintiff  of  the  notice 
claiming  lien  against  tbe  property  attaclied  ; 
(6)  because  tbe  evidence  given  at  the  hetir- 
ing  at  said  cause  did  not  warrant  any  of  tho 
findings  or  judgment  of  tbe  court;  (7)  be- 
cause no  evidence  was  given  tending  to  prove 
the  property  mentioned  in  said  writ  of  at- 
taclmicnt  and  in  plaintiff's  declaration  are 
the  same. "  There  Is  no  force  in  the  objeti- 
tiona  made  that  there  was  no  eyidence  tend- 
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log  to  diow  the  pltliitlff'B  dalm.  The  erl- 
dence  wai  not  reduced  to  writing,  and  is  not 
returned.  The  justice,  in  his  return,  states 
that  the  plaintiff  was  sworn  in  his  own  be- 
half, and,  after  listening  to  the  testimony, 
and  after  due  deliLeratitw,  he  gave  Judgment 
lor  the  ptaiotifr.  Under  t^ieae  circumstapces 
we  cannot  presume  that  there  was  no  evidence 
tending  to  support  the  judgment.  The  writ 
of  attf^ment  contains  a  description  of  the 
property  attached,  and  the  declaration  con- 
tained the  same  description,  and  there  is 
therefore  no  force  in  the  seventh  assignment 
of  error.  It  is  not  shown  that  the  notary 
public  who  administered  the  oaUi  to  the 
plaintiff  on  the  statement  of  claim  of  lien 
was  the  attorney  for  tlie  plaintiff  at  that  time. 
The  lien  was  sworn  to  and  filed  in  the  office 
of  the  county  clerk,  as  provided  by  statute. 
The  notary  public  who  administered  the  ohth 
thereto  aftCTwardg  appeared  in  justice  court 
as  attorney  for  the  plaintiff.  This  Is  not  in 
violation  of  section  687,  How.  Stat. ,  and  does 
not  fall  within  the  ruling  of  cases  cited  by 
defendant's  counsel.  The  fourth  assignment 
of  error  Is  not  noticed  in  the  brief  of  coun- 
sel, and  will  be  treated  as  abandoned.  The 
only  remaiolng  'assignment  of  error  Is  the 
first,  which  relates  to  the  notice  of  lien.  No 
objection  is  made  to  the  sti^emeot  except 
that  the  same  does  not  show  in  what  county 
the  oath  was  administered.  The  claim  of 
the  lien  is  in  the  following  form:  "Ttie 
statement  of  lien  made  under  oath  of  Mi- 
chael Sullivan  in  manufacturing,  cutting, 
skidding,  the  following  descril>ea  property, 
to  wit:  One  million  feet  of  white  pine, 
Norway  pine,  and  hemlock  aaw-loga,  marlied 


as  follows: 
said  labor 


That  the  last  day's  workof 
was  done  on  the  6th  day  of 


February,  1889,  and  said  labor  was  performed 
in  the  County  of  Clare:  and  that  said  de- 
scribed property,  or  a  portion  of  the  same, 
is  now  situated  in  the  County  of  Clare,  State 
of  Michigan ;  and  that  there  is  now  due 
claimant  tot  said  work  and  labor  over  and 
above  all  legal  set-offs  tht  sum  of  $16,  as 
near  as  may  he.  for  which  said  sum  a  lien  is 
claimed  upon  said  descrit)ed  property.  Mlch- 
Ael  Snllivan.  Subscribed  and  sworn  to  be- 
fore me  this  9th  day  of  February,  1889. 
Henry  E.  Wickham,  Notaiy  Public." 

The  statement  of  lien  has  no  caption  diow- 
tng  the  county  or  State  in  which  it  was  made. 
It  follows  the  form  laid  down  in  the  Statute, 
but,  inasmuch  as  the  notary  public  does  not 
state  in  the  jurat  the  county  in  which  he  acts 
as  such  ofTlcer,  it  is  contended  that  no  valid 
lien  was  filed  authorizing  the  bringing  the 
writ  of  attachment  under  this  Statute.  Sec- 
tion 68S,  How.  Stat.,  provides  that  his  cer- 
tificate, when  under  his  hand  and  seal,  shall 
be  presumptive  evidence  of  the  facts  con- 
tained in  it,  except  In  certain  specified  cases. 
His  right  to  that  ofiSce  comes  from  an  ap- 
pointment by  the  governor  of  this  State,  and 
Ills  compliance  with  the  requirements  of  the 
Statute  in  filing  oath  of  office,  bond,  etc. 
Act  No.  117,  Pub.  Acts  1867.  By  this  same 
Statute  the  county  cleA  of  the  county  In 
which  the  oath  of  oflice  and  bond  is  filed  is 
required  to  transmit  the  name  of  such  person 
to  the  state  treasurer  and  secretary  of  state. 
18  U  R  A. 


Thus  it  is  that  the  hmt  whettwr  we  Is  a  no- 
tary public  may  always  be  ascertained  In  the 
office  of  the  state  treasurer  and  secretary  of 
state,  as  well  as  in  the  office  of  the  county 
clerk  in  the  countr  for  which  the  appointment 
is  made.  Therefore  the  objection  that  the 
statement  of  lien  contains  no  venue,  and  the 
party  whose  property  is  thus  f  ncumbored  has 
no  means  of  ascertaining  whether  the  person 
who  acts  as  notary  public  Is  such  In  fact, 
has  no  force.  It  Is  not  true,  as  claimed,  that 
the  party  who  desires  to  ascertain  the  fact 
must  go  from  one  county  clerk's  ollice  to 
another  to  get  the  desired  information.  An 
inquiry  at  the  office  of  the  secretary  of  state 
would  at  once  show  the  fact,  as  It  Is  a  mat- 
ter of  record  there.  A  notary  public  la  in 
no  sense  a  coun^ 'officer.  ^Tiie  governor, 
by  and  with  the  advice  and  consent  of  the 
senate,  may  appoint  one  or  more  persons  no- 
taries public  in  each  county,  who  shall  hold 
their  office,"  etc.  Act  No.  117,  Pub.  Acta 
1887.  While  it  is  very  proper  that  a  notary 
public  should  sign  himself  as  a  notatr  pub- 
lic in  and  for  toe  county  from  which  be  is 
appointed,  yet  his  certificate  would  not  be 
fatally  defective  if  the  designation  of  the 
county  is  omitted.  He  may  act  in  any  part 
of  the  State,  and  his  official  actsare  not  con- 
fined to  the  county  where  he  resides.  It  is 
true  that  under  the  Amendatory  Act  of  1889 
(Act  74,  Pub.  AcU  1869)  no  person  Is  eligi- 
ble to  the  office  of  notary  public  unless  the 
person  is  a  resident  of  the  countv  of  which 
be  or  she  desires  to  be  appointed,  yet  their 
official  acts  are  not  necessarily  confined  to 
that  county.  The  office  would  undoubtedly 
'become  vacant  by  removal  from  that  county, 
but  U  doea  not  follow  that  for  this  reason 
the  party  is  a  county  officer.  The  appoint- 
ment has  always  been  regarded  as  one  of 
state  matter,  rather  than  that  of  county.  It 
is  a  state  appointment,  and  tbe  omission  of 
the  veam  would  not  be  a  fatal  defect  in  the 
jurat.  It  cannot  matter  to  the  party  to  bo 
affected  by  such  certificate  from  what  partic- 
ular county  tbe  notary  public  was  ap- 
pointed. In  legal  phraseology  "venue" 
means  the  county  where  a  cause  is  to  tie 
triod,  wd  originally  a  venue  was  employed 
to  indicate  the  county  from  which  the  Jury 
was  to  come.  The  necessity  of  stating  a 
venue  at  all  Is  reluctantly  confessed  by  the 
authorities.  Bean  v.  Aj/ert,  67  Me.  487 ; 
BHgg$  v.  Nantvekit  Bank,  6  Mass.  9S.  In 
process  or  pleading,  the  objection  under  tbe 
strict  rules  of  the  common  law,  and  perhaps 
under  our  Statute,  to  the  want  of  venue 
might  be  taken  advantage  of  by  demurrer. 
It  may  also  be  true  tiiat  a  oeitfttcate  made 
by  a  justice  of  the  peace  would  be  void  If 
it  omitted  tbe  venue,  were  no  venue  stated 
at  all  in  the  instrument.  But  the  question 
here  Involved  Is  not  to  be  governed  by  the 
reasons  which  would  be  applicable  In  such 
cases.  Claim  is  also  made  Inr  appellant  in 
his  brief  that  the  Act  under  which  the  lien  fa 
claimed  Is  unconstituti<»ial  and  void.  That 
question  was  aettled  by  this  court  in  Ood- 
dock  V.  Jhcight  (filed  at  tbe  present  term  ot 
this  court) ,  and  tbe  cases  there  cited. 
Judgment  affirmed,  feiM  CMte. 

The  other  Justices  concurred. 
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McNkil  v.  BoeroH  Cbaubbh  of  CoiumcB, 
MASSACHUSETTS  SCPREME  JUDICIAL  COURT. 


Nen  McNEIL 

9. 

BOSTON  CHAMBER  Ot  COMUERCB. 


{.... 


1.  Thtt  riffhts  of  penoiu  nibmlttlns 
bids  for  we  erection  of  a  bnilrtlng  oao- 
not  tie  determined  by  the  printed  **iuitloe  to  Wd- 
4a«"  wba«lt  appears  that  the  terms  oC  the  oon- 
tnct  were  orally  fixed  at  a  oontereaoe  between 
tbe  bidden  and  the  persons  reqaestlnff  the  bids, 
that  the  terms  so  fixed  were  cot  Incorporated 
tsto  tbs  Rioted  notloe,  and  that  both  paniea 
leiledaponwbKtwMMldaiiddoaeattbeooiiter- 

C.  A  Mjority  of  a  oommlttM  appointed 
br  a«(Mrp(«atlon  to  oootnot  for  tbe  ereotloo  at 
a  buUdliiff  mar,  la  tbe  abasDoe  of  tbe  other 
menbaa,  lawfully  met  bn  letUiiv  tiw  oontraot. 

Si  SUuitaeqoLaaewoe  by  directors  of 
ft  carp  oration  In  acta  &t  Ita  bollding 
eOBBkltteo  In  procuring  bids  and  letting  the 
eoDtraot  for  tbe  building  with  full  knowledge  ot 
«oh  acts  will  maike  the  oontnct  binding  on  the 
corporatioa,  altboagh  the  oommlttee  bad  In  fact 
ooBUtbotltr  to  make  IL 

4.  That  acta  of  a  committee  were  known 
and  assented  to  by  those  who  appointed  It 
■ar  be  Inferred  from  olxcumstanoes. 

(SapteaitMr  Si  UHO 

REPORT  by  tbe  Saprane  Judicfal  Cotirtfor 
Suffolk  County  (Holmes,  J.)  for  the  opin- 
ion  of  the  fall  oourt  of  so  actiw  broagbt  to 
noorer  damages  for  the  breach  1^  defendant 
of  an  allc^  agreetneot  to  award  the  contract 
for  erecting  defendant's  buildiog  to  plaintiff  in 
which  a  verdict  had  been  directed  In  tsvor  of 
defeDdint.  JvdffmentforptaitUiff. 
The  following  questions  were  submitted  to 


"Did  tbe  committee  <»i  bnlldlnRpur- 
port  to  make  a  contract  on  behalf  of  tne  de- 
undanu  by  which  tber  agreed  to  accept  tbe 
lowest  bid  in  case  the  building  was  built  subsUui- 
tiallyio  accordance  with  tbe  plans  and  specifi- 
cations  BDtnnitted,  without  leaemngtheriritt 
toi^bidshithstcMer 
Answer.  "Yes." 

Beoond.  "If  aach  cootractwasmade  wasit 
moTCd  by  the  directonr 
Answer.  "Yes." 

Third.  "If  such  contract  was  made,  was  it 
within  tbe  oeietisiUe  authoriw  of  the  oommit- 
Ker 

ABBwer.  "Teg." 

Fourth.  "Was  tbe  building  as  finally  con- 
teded  for,  a  building  substantially  in  accord- 
«Boe  with  tbe  said  plans  and  specifications?" 

Answer.  "Yes." 

Fifth.  "It  the  plaintiff  is  entitled  to  le- 
coTcr,  what  are  his  damageaf ' 

Annser.  "$14,500." 

Tbe  fortbM  Ihcts  amear  In  the  opinion. 

tumn.  Robert  M.  Morae.  ^r.,  and 
CkMtim  E.  HelUer.  (or  plaintiff: 

Etcd  If  tbe  plaintiff  had  incwporaled  the 
ytfce  to  bidders  into  the  written  offer  made 

vSon-See  Mte  to  Vmes  Bna  Hszdwsre  Oo.  t. 
IILRA. 


and  signed  1^  him,  It  would  have  been  com- 
petent for  the  plaintiff  to  show  a  Rubsequent 
parol  agreement  modifyfDg  and  cootrolling  it. 

Oumminfff  v.  Arnold,  8  Met,  498;  UatttTiga 
V.  Lovmoy,  1  New  Eng.  Kep.  218, 140  Mans,  atil; 
BartUa  T.  Stanehjm^  3  L.  R.  A.  625,  148 
Mass.  894;  Om  v.  Nugent.  5  Bbrn.  &  Ad.  65. 

Silence  of  a  principal,  with  knowledge  of 
the  acts  of  bis  agent,  amounts  to  aptuoTSl 
and  ratification  of  such  acts. 

Brigham  v.  Petert,  1  Gray,  189;  ^termnn  v. 
Fitdi,  98  Mass.  59;  Foiter  v.  Roekmll,  104 
Mass,  167;  Zgndeb(rrough  Qlatt  Co.  v.  Matta- 
ehutetta  GloM  Go.  Ill  Mass.  816;  Mattluma  t. 
Fuller,  123  Mass.  446;  Bairod  v.  MeDanieU, 
126  Mass.  418;  Murray  t.  Aelton  Lumber  Co. 
8  New  Eng.  Rep.  419,  148  Mass.  850;  Pittt- 
burgh,  C.  d  St.  L.  R  Co.  v.  Kwkuk  S.  Bridge 
Co.  181  U.  S.  871,  88  L.  ed.  157;  Saixland  v. 
Oreen.  40  Wis.  431;  Piekard  t.  8ear$,  6  Ad.  & 
El.  469. 

Defendants  actually  held  forth  tbe  commi^ 
tee  as  having  "full  powers  and  authority  to 
procure  plans  and  apecificaUons  for  a  boilding, 
and  make  the  ctiutracta  for  the  erection  and 
completion  of  tbe  same,"  and  the  qualiQcation 
upoa  their  authority  "subject  to  toe  approval 
of  the  directors,"  may  fairly  be  imderstood  as 
meaning  "subject  to  the  control  of  tbe  direc- 
tors." 

See  Winekeater  t.  O&icAr.  9  L.  R  A.  424. 
153  Kass.  816. 

A  corporation,  like  an  individual,  is  bound 
by  tbe  acts  of  its  agents  within  tbo  scope  of 
tbelr  apparent  aulhority,  or  of  that  authority 
which  it  is  costomary  and.uaual  for  such  agents 
to  have. 

Fay  V.  NobU,  13  Gush.  1;  Letter  t.  Webb,  1 
Allen.  84;  Heed  v.  Aehhumham  R  Oo,  120 
Mass.  48;  Aver  v.  Jt.  W.  Bell  Mfg.  Co.  6  New 
Eng.  Rop.  829,  147  Mass.  46;  Graft  T.  South 
Boeton  R.  Oo.  ^  h.  'R.  K.  641,  150  Mass.  207; 
Bartlett  v.  Myttie  Biver  Corp.  151  Mass.  488; 
Bank  of  Columbia  v.  Pattereon,  11  U.  S.  7 
Crancb,  299,  8  L.  ed.  851;  Southern  L,  Int.  Oo. 
McCain,  96  U.  S.  84.  24  L  ed.  658;  Mahon^ 
Min.  Co.  T.  Anglo- Caiifomian  Barik,  10417. 
S.  92,  26  L.  ed.  707;  Baight  v.  Sahler,  80  Barb. 
218;  yew  York  A  K.  H.  R,  Oo.  v.  SehuyUr, 
84  N.  Y.  80;  Georgia  Military  Academy  r. 
EtiiU,  77  Qb.  409. 

Mr.  Riebard  Stone*  fw  defendant: 

Plaintiff  merely  promised  that  be  would  suIh 
m!t  a  bid.  That  was  not  an  acceptance  of  (be 
offer.  An  offer  to  give  a  contract  to  (he  low- 
est bidder  is  not  accepted  by  promising  to  sub- 
mit a  bid.  An  offer  can  only  be  accepted  in 
the  terms  in  which  It  Is  made.  An  acceptance, 
therefore,  which  modifies  the  offer  In  any  par- 
ticular, will  go  for  nothiog. 

Langdell,  Cont.  p.  33;  IW.  Spec.  Fof.  8d 
ed.  g  271. 

A  party  Incurs  no  responslbOi^  1^  a  mere 
proposition  that  Is  not  accepted. 

Waterman,  Spec  Pert,  g  183;  Potti  v.  White- 
head, 2S  N.  J.  Eq.  614.  See  also  Benjamin, 
Sties,  4th  ed.  ft  89,  neU  e;  Gmtwi  Knowt», 
118  Mass.  288. 

It  was  clearly  the  Inlentton  of  both  patties 
that  tiie  wb(^  of  ihecootraetaboaklbeitt  writ- 
ing. 
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The  drcumslance  tbat  tbe  parties  lotead  a 
subsequent  agreement  to  be  made  is  strong  evi- 
dence to  Bfaow  that  they  do  not  intend  tbe  pre- 
vious negotistioDB  to  amount  to  an  agreement. 

Fo1IO(»,  Cont.  6tb  ed.  p.  48,  citing  Ridgmiy 
V.  Wharton,  6  H.  L.  Cas.  288,  364,  268,  305. 
See  also  Lord  Blackburn,  In  Rwiardton 
Gray.  L.  R  8  App.  Oaa.  1161;  Lewit  t.  Btom, 
h.  R.  8  Q.  B.  Dlv.  667. 

The  contract  which  tbe  plaintiff  alleges  was 
made  by  the  building  committees  was  never 
approved  by  tbe  directors  as  required  by  the 
vote  of  tbe  stockholders  under  which  the  com- 
mittee were  appoioted,  and  from  which  they 
derived  their  authority. 

The  approval  required  by  the  vote  is  the  ap- 
proval of  tbe  directors  as  a  hoard. 

This  has  been  said  to  mean  tbat  it  sbould  be 
the  vote  of  a  majority  of  a  quorum  at  a  regu- 
lar and  legal  meetingof  tbe  board. 

1  Morse,  Bonks  &  Banking,  8d  ed.  g  134. 

Tbe  aKsent  of  a  majority  of  tbe  directors, 
expressed  by  them  individually,  and  not  at  a 
regular  meeting  of  the  board,  is  not  sufficient 
to  confer  upon  the  cashier  authority  to  do  any 
act  which  be  would  not  have  authority  to  do 
unless  it  was  conferred  upon  him  by  tbe  direc- 
tors. 

KtUat  V.  Ahbot,  12  N.  H.  649.   See  also  Dea- 

patch  LineofPaekeU  v.  Bellamy  Mfg.  Go.  12  N. 
H.  207;  Edgerly  v.  Emerson,  23  N.  H.  559;  Ft. 
Scott  First  Nat.  Bank  v.  Drake,  35  Kan.  564; 
Tenney  v.  Ea^  Warren  Lumber  Co.  48  N.  H. 
848;  Corbett  v.  Woodviard,  5  Sawy.  403;  Bald- 
win T.  Cai^Uid,  36  HiDD.  48;  Aag.  A  A.  Corp. 
^  604;  Junction  S.  Of.  T.  Seeve,  16  Ind.  SOT; 
Bareui  v.  Hannibal  H.  A  P.  PI.  Boad  Co. 
26  Mo.  102;  D'Arey  v.  Tamar.  E.  &  C.  R.  Co.  4 
Hurlst.  &  C.  463;  Wood's  Field,  Corp.  §  209, 
and  caeee  cited. 

When  authority  Is  conferred  upon  two  or 
more  agents  to  represent  their  principal  in  trans- 
action of  huttiness  of  a  private  nature,  the  rule 
is  that  such  ageocy-  will  be  presumed  to  be 
joint,  and  can  be  executed  only  by  all  of  tbem 
jointly, 

Mechem,  Ag.  g  77,  and  cases  cited.  See 
also  Kvjifer  v.  Avgmta  South  Paritdt,  12  Mass. 
185,  189,  note;  Sutton  Ftrtt  Parish  v.  Cole,  20 
iMass.  283,  243;  Oopefandv.  Mercantile  Ins.  Co. 
6  Pick.  197.201:  Story.  Ag.  g  42;  Story,  Cont. 
9  308.  and  esses  cited;  Wharton,  Ag.  g  140, 
and  cases  cited. 

G.  Allen*  J.,  delivered  the  opioioo  of  the 
court: 

There  was  sufficient  evidence  to  warrant  tbe 
finding  tbat  tbe  membws  of  the  committee  on 
building,  who  were  present  at  tbe  conference 
of  March  1.5,  purported  to  make  a  contract  on 
behalf  of  the  defendaots,  by  which  tbey  agreed 
to  accept  the  lowest  bid,  in  case  tbe  building 
was  buiU  substantially  in  accordance  tvltb  the 
plans  and  specilicalions  submiltpd.  without  re- 
servinj;  •the  right  to  reject  bida  in  that  case. 
The  presiding  juatice,  in  his  charge  to  tbe  jury, 
called  attention  to  tfaedistinct  differenceio  the 
testimony  introduced  «o  the  one  side  and  on 
tbe  other.  Five  different  building  had  been 
selected  by  the  architects  and  tbe  budding  com- 
mittee of  tbe  defendaals,  to  whom  written  no- 
tioBfi  bad  been,  seat,  cequeatiog  bids  for  tbei 
defendant's  proposed  new  building.  To  each 
lSL.n.A. 


of  these  a  copy  of  the  speclflcattons  was  after- 
wards  delivered,  to  which  was  attached  a 
"notice  to  bidders,"  containing  tbe  terms 
of  the  bidding.  After  an  examination  of  these 
docuDieots,  four  of  tbe  selected  builders  de- 
clined to  submit  bids.  A  conference  was  (here- 
upon invited  and  bad,  between  tbe  builders 
and  the  building  committee,  at  which  there 
was  a  full  discussion,  and  certain  changes  from 
the  terms  of  the  "notice  to  bidders,"  and  from 
the  specifications,  were  agreed  upon;  and  tbe 
builders  agreed  to  submit  bids.  In  respect  to 
one  particular,  which  has  become  material,  tbe 
testimony  is  somewhat  at  variance  as  to  what 
was  the  result  of  this  conference.  The  "notice 
to  bidders"  contained  the  two  following  pro- 
visions: "The  work  to  be  let  to  the  lowest 
and  best  bidder  upon  bis  eibecutiog  to  the  Boii- 
ton  Chamber  of  Commerce  a  goml  nod  siiffi- 
ctent  bond,"  etc.  "Tbe  building  committee  of 
the  Chamber  of  Commerce  reserves  the  right 
to  reject  any  aod  all  Wda."  These  provisions 
were  tbe  subject  of  discussion  at  tbe  conference. 
AH  the  witnesses  agree  tbat  the  words  "and 
best"  were  to  be  struck  out  of  the  first  clause. 
Tbe  plaintiff  contends  that  the  last  clause  was- 
modified  by  an  agreement  that  in  case  tbe  build- 
ing sbould  be  erected  substantially  in  accord- 
ance with  tbe  plans  and  specifications  then 
submitted,  the  contract  should  be  given  to  the 
lowest  bidder  among  the  five  selected  builders. 
The  defendant  contends  that  tbe  committee 
only  agreed  to  give  tbe  contract  to  the  lowest 
bidder  among  the  builders,  if  any  of  their  bids 
under  theoompetition  should  be  accepted;  but 
that  they  did  not  surrender  tbe  right  to  reject  all 
of  the  bids  and  open  a  new  competition.  The 
plaintiff  offered  testimony  tending  to  sopport 
bis  view,  which  was  met  by  testimony  offered 
by  tbe  defendant  tending  to  support  the  con- 
trary view.  This  testimony  was  all  submitted 
to  the  jury,  under  instructions  to  which  no  ex- 
ception was  taken;  and  their  verdict  sustained 
the  view  contended  for  by  the  plaintiff. 

There  cad  he  no  doubt  tbat  It  was  competent 
in  law  for  the  parties  by  an  oral  agreement  to 
vary  the  (crmsof  the  "notice to bidaers."  This 
would  be  so  even  if  that  notice  bad  exprcwied 
tbe  terms  of  a  coucluded  contract.  Ririlett  v. 
Stanrhjictd,  148  Mass.  894.  3  L.  R.  A.  686. 
But  it  was  only  a  proposal  which  was  never 
accepted  as  it  originally  stood;  and  it  is  not  con- 
tended that  tbrfe  was  anything  in  tlie  nature  of 
it  to  make  it  legally  impossible  for  tbe  final 
contract  between  tbe  parlies  to  be  expreised 
and  represented  partly  by  the  writing  and 
partly  by  additions  or  changes  orally  agreed  to. 

Tbe  defendant,  however,  contends  that  an 
examination  of  tbe  evidence  shows  clearly  that 
both  parlies  to  the  conference  understood  that 
tbe  terms  on  wbicb  bids  sbould  t«  invited  were 
to  be  expressed  id  writing,  and  that  tbey  were 
then  and  there  undertaking  to  do  no  more  than 
to  settle  tbe  terras  in  which  a  future  invitation 
should  be  expressed;  so  tbat  the  notice  to 
bidders,  subsequently  sent,  must  be  taken  to 
embody  all  thetermsupon  which  the  bids  were 
to  be  made.  This  propositton  Is  controverted 
by  the  plaintiff,  and  U  does  not  seem  to  as  that 
it  can  be  said  to  be  cleariy  established.  No  wit- 
ness testified  tbatthere  was  to  be  a  new  written 
or  printed  notice  eml)0dylng  tbe  new  terms, 
which  had  been  settled  upon.  No  one  of  tlit- 
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bofldosleetMed  that  he  accepted  the  new  no- 
tice as  bivlDg  the  effect  coDtended  for  the 
defradant.  On  the  other  hand,  the  plaiaifff 
leriifled  that  he  did  not  think  he  read  it,  but 
didootiemeinber.  The  spedficationa  attracted 
his  cbief  attentioQ.  Mr.  Woodbury  testified 
Uiat  he  did  not  remember  whether  there  was 
my  cbaDxe  in  the  notice  to  bidders.  The 
ttven)  bidders  apparently  proceeded  witb 
tbeirestiuMtea  without  waiting  for  any  new 
ttatement  of  tema,  nnd  when  it  came,  no  one 
oi  Umn  appean  to  hxn  treated  it  as  embodr- 
bgall  thetenna  of  a  new  proposal  forbids, 
bdeed  It  plainly  did  not  do  so.  One  of  the 
tenns  apoa  which  there  was  do  dispute  was 
ibat  the  bids  should  be  opened  in  the  presence 
of  all  the  bidders.  There  was  a  reason  for  ia- 
liitiBg  on  tbbsdDulatioiL  Tba  ori^nal  notice 
to  bidders  provided  for  a  delivery  of  theUds 
ligiKd  and  sealed  to  the  architects;  but  there 
was  a  diBtmst  of  the  fairness  of  the  architects. 
Ur,  Lothrop,  In  his  letter  of  March  13,  declin- 
ing to  submit  &  bid  under  that  notice,  men- 
limed  as  one  objection  that  the  proposals  should 
teopmed  in  the  preaenoe  of  the  bidders.  At 
the  conference  thu  letter  was  read,  and  this 
itipalstfon.  according  to  the  testimony  of  the 
pbiotifl,  and  of  Mr.  Ijotbrop,  was  expressly 
agreed  to,  and  no  witness  said  anything  to  the 
CDOtraiy.  All  agreed  that  the  letter  was  read 
and  its  ob^tions  commented  on,  one  by  one. 
Nor  does  it  appear  that  the  terms  of  the  new 
Boticewercfi:Kd  by  the  committee.  The  plain- 
tiff asserts  that  it  was  prepared  hy  one  of  the 
architects,  who  was  not  present  at  the  confer- 
ence. 80  far  as  It  appears,  the  jury  might 
pruierly  find  that  both  tbe  committee  and  the 
bDiulers  rested  upon  what  had  been  stud  and 
done  at  tbe  conference. 

Tbe  defendant  furtiier  contends  that  the 
bnUdlDg  committee  were  joiat  agents  of  the  de- 
fendsnt,  and  that  the  four  members  who  were 
present  at  tbe  conference  of  March  IS  could 
not  execute  the  power  which  was  delegated  to 
tbe  whole  committee  oonaisting  of  dve  mem- 
ben.  Jointly.  It  does  not  clearljr  appear  that 
this  was  tafceo  at  the  trial  and  it  is  not  noticed 
is  the  charge  (rf  the  presiding  Judge;  but  we 
have  condtttred  f t.  Where  spedsl  agents  are 
appointed  to  act  jointly  in  the  execution  of  n 
IMiticnlar  power,  it  baa  often  been  held  that 
the  scttoo  of  all  is  necessary,  in  order  to'exe- 
cote  the  power  properlv.  This  rule,  however, 
asabject  to  many  qualifications  or  exoeptions. 
It  is  well  understood  that  pubKc  agents  may 
Bsaally  act  by  a  majority.  So  also  U  has  been 
miiea  that  a  majority  of  the  directors  of  a 
cnrponitinicoiislituteaquorum.andaniajority 
of  the  quorum  may  act.  Sarcent  v.  W^ter, 
13  Met  497,  604;  Edgerly  v.  Emerson,  23  N. 
H.  555;  WetU  v.  Bahwaj/  White  Rubbvr  Co.  19 

J.  Eq.  40S.  Generally  speaking,  a  commit- 
tee of  a  corporation  is  subject  to  the  same 
rules  as  the  directors.  State  v.  Jersey  City,  87 
N.  J.  L.  498;  Junbintv.  Doughty FoUbU.  ik/iool 
Dial.  89  Me.  230.  It  would  be  veij  inconveni- 
ent in  practice  if  a  committee  of  this  character, 
whose  duties  involve  many  acts  in  cariylng 
oni  tbe  general  purpose  of  tbeir  appointnient. 
could  do  nothing  if  a  single  member  should  be 
abamt  There  is  sufficient  precedent  forhold- 
iug  that  a  Mi^jority  may  act,  and  .auch  is  tbe  bet- 
ter rule.   Sunder  v.  Avgudta  South  I^riaA,  13 


Mass.  185;  Damon  v.  Granhu,  3  Pick.  846; 
Hayward  v.  PUgrim  Soe.  31  Pick.  376,  377; 
Saven  v.  LoteaU,  5  Met.  liS.  42;  Wsymouth  A 
B.  Firv  £Hit,.y.  NorfeUc  County  Comrs.  108 
Mass.  143. 

Moreover,  there  was  evidence  from  which 
tbe  jury  might  infer  the  assent  of  Mr.  Speare, 
the  ament  member  of  the  committee,  to  what 
was  done  by  his  associates.  He  went  awav 
temporarily,  to  Mew  Orleans,  leaving  the  busi- 
ness in  their  hands.  But  on  his  return  it  ex- 
pressly appears  that  he  bad  a  conference  with 
them,  or  with  some  of  them,  and  that  they  un- 
dertook to  tell  bim  what  had  been  done.  He 
denies,  to  be  sure,  that  wfaat  they  told  bim 
was  in  accordance  witb  what  the  plaintiff  con- 
tends and  what  tbe  juir  have  found  to  be  tbe 
fact.  The  significant  uct,  however,  that  they 
nndertook  to  tell  bim  tbe  result  of  the  confer- 
ence in  respect  to  tbe  rightof  tbe  committee  to 
reject  any  and  all  bids  is  testified  to  by  Mr. 
Spcare.  He  saya:  "They  told  me  they  bad 
expressly  reserved  that"  if,  in  point  01  fact, 
the  reservation  of  this  right  was  accomplished 
with  the  quallflcatloD  tlwt  Itaey  would  accept 
Uie  lowp^  bid  In  case  they  should  build  sub- 
BtantiaU,.  in  accordance  with  the  plans  and 
specihcutinns  submitted,  tbe  jury  might  think 
it  a  natural  inference  that  at  that  time,  before 
any  controversy  bad  arisen  as  to  accepting  tbe 
plnintiC's  bid,  Mr,  Speare's  associates  told  bim 
all  that  bad  been  agreed  to  on  this  bead, 
tbongb  Mr.  Bpeare  had  forgotten  a  part  of  it 
at  the  time  of  testifying.  Mr.  Lotbrop's  testi- 
mony tends  to  support  such  an  inference.  He 
said:  "Before  tbe  meeting  I  stated  to  Mr 
Blaney  and  Mr.  Speare  that  in  my  opinion  tbe 
right  to  reject  any  and  all  Uds  passed  (ccaiied?) 
aner  they  had  selected  five  from  tbe  mnay  me- 
chanics who  had  been  recommended;  and  I 
was  assured  by  them  that  if  any  one  of  theso 
parties  whom  th^  had  adected,  and  whom 
they  supposed  to  be  responsible,  should  be  the 
lowest  bidder,  his  bid  would  be  accepted,  and 
it  was  on  that  condition  that  I  estimated,  and 
I  should  not  have  figured  on  any  other."  Ho 
further  testified  that  in  a  private  conversation, 
perbapB  a  different  one  before  that  meeting, 
Mr.  Speare  said  he  would  not  consent  to  give 
up  tbe  right  to  reject  all  bide.  It  is  further  to  be 
obiierved  that  tbe  cbief  reason  assigned  by 
tbe  members  of  tbe  committee  who-  were  pres- 
ent at  the  confnence,  why  they  did  not  wish 
to  give  up  the  right  to  reject  any  and  all  bids, 
was  that  they  were  not  wiiliagtobebound  ab- 
solutely; that  the  cost  of  the  building  misrht 
be  too  much  for  their  means,  so  that  a  sub- 
stantial change  of  plan  might  be  necesnary,  or 
possibly  tbe  erection  of  tbe  building  given  up 
entirely;  that  tbe  lowest  bid  mieht  be  entirely 
above  tbe  views  of  the  committee,  so  that  Lboy 
were  unwilliog  to  accept  it  unconditionally, 
Mr.  Speare  himself  testified  that  be  gave  to 
Mr.  Ix>throp  two  reasons  why  the  committee 
would  not  f^ve  up  the  right  to  reject  all  bids. 
Tbe  first  was,  that  the  lowest  bid  might  be  a 
sum  which  tbe  directors  would  not  think  ad- 
visable to  spend  to  erect  a  building.  Tbe  sec- 
ond was,  that  it  was  tbe  directors  wbo  would 
be  the  final  arbitrators  whether  tbe  committee 
dwuld  award  the  conUnot,  and  therefore  the 
committee  would  kam  no  right  .to  give  up  tbe 
right  to  reject  any  and  all  bids.   Ali.  Lothrop, 
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on  the  other  band,  teetifled  very  explicitly  and 
in  detail,  that  while  Hr.  Speare  in  oonTeraation 
litid  mentioDed  the  namea  of  the  committee  to 
liim,  he  (Mr.  Lotfarop),  did  not  know  then, 
nor  at  the  time  of  testiiylDg,  whether  the  action 
of  the  committee  must  m  approved  by  any 
other  Ixmrd  or  body.  Looking  at  all  the  teati- 
mony,  If  the  objection  now  urged  had  been 
-distioctly  presented  as  a  question  of  feet  at 
the  trial,  it  must  hare  been  left  to  the  jury  to 
determine  whether  Mr.  Speare  assented  to  the 
terms  of  the  contract,  by  which  (aa  found  by 
tbe  jurv)  his  four  asaociatea  purported  to  agree 
to  accept  the  lowest  bidder.  In  caae  the  build- 
ing should  be  buUt  anbstantially  in  accord- 
ance with  tbe  plans  and  specifications  aub- 
-mittcd.  Their  finding  that  the  coDtract  was 
approved  by  the  directors  must  have  involved 
the  flodiDg  that  it  was  approved  by  Mr. 
Speare.  And  this  finding  might  well  be 
reached  without  implying  any  inlentional  mis- 
statement 00  bis  part. 

The  remaining  questions  are,  whether  there 
-was  suthcient  evidence  to  warrant  tbe  second 
and  third  findings,  or  either  of  them,  that  such 
'Contract,  it  made  by  the  committee,  was  ap- 
proved by  the  directors,  and  was  within  the 
OBteosible  authority  of  the  committee.  If 
•either  of  these  was  stipported  by  tbe  evidence. 
It  is  enough  for  the  plaintiff'a  purposes,  and 
most,  If  not  of  the  evidence  relaung  to  the 
second  finding  bears  also  upon  tbe  third.  The 
plaintiff  contends  that  it  was  within  the  osten- 
sible authority  of  the  committee  to  fix  the 
terms  upon  wbich  it  would  receive  bids,  and 
to  make  tbe  agreement  which  is  embodied  in 
the  flnt  finding  of  the  Jniy,  without  any  refer- 
ence to  an  approval  oy  tbe  directors.  He 
urges  that  this  was  within  the  mdinary  prov- 
ince of  a  building  committee;  and  that,  in  this 
instance,  the  directors  knew  that  there  was  to 
be  a  competitlra  for  bids,  that  this  competition 
was  to  be  limited  to  five  selected  builders,  and 
that  the  committee  would  fix  the  terms  of  it; 
that  the  directors  were  well  aware  that  (be 
•committee  were  going  oo  to  attend  to  all  these 
matters,  that  a  vote  had  already  been  passed 
by  the  directors  authorizing  the  committee  to 
Tuake leases  in  the  new  building,  that  they  also 
knew  that  tbe  architects  had  been  selected, 
tbat  the  plana  were  hanging  up  In  the  ofSce, 
tbat  tbe  erection  of  tbe  new  building  was  tbe 
most  important  snbject  which  tbe  board  of 
-directors  or  tbe  Chamber  of  Commerce  bad 
under  consideration  dnring  this  period;  thst 
It  was  a  subject  of  constant  talk;  that  no  di- 
reclor  ever  objected  to  the  committee's  under- 
taking to  fix  the  terms  of  tbe  competition 
■among  tbe  buildcra,  or  quefltloned  its  powers 
to  do  so,  till  after  a  letter  from  the  pLuntiflCs 
attorney  threatening  an  action  at  law.  There 
was  testimony  in  support  of  these  various 
propoeitlonB.  So  far  as  appears,  no  one  of  the 
bidaers  doubted  tbe  power  of  the  committee 
to  act  in  the  matter.  The  committee  assumed 
to  make  changes  in  the  terms  of  the  competi- 
tion at  its  own  will.  There  te  nothing  to  show 
any  suggestioo  to  aov  of  the  Mdders  in  respect 
to  the  need  of  consulting  tbe  directors,  except 
in  Mr.  Speare's  testimony  already  referred  to, 
•of  bis  conversation  with  Mr.  Lothn^.  Tbe 
notice  to  bidden  held  oat  the  boikUog  commit- 
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tee  as  bsving  tiie  power  to  act  Id  the  laremlaee. 

No  mention  of  tbe  directors  was  made  In  it. 
The  board  of  directors  had  regular  numthlj 
meetings.  Mr.  Speare  was  president  of  the 
board,  and  was  upon  the  building  committee. 
He  testified:  "  It  was  known  to  tbe  directors, 
in  a  general  way,  that  speclflcatioDs,  notice  lo 
bidders,  and  oUi^  details  prelimiimEy  to  ob- 
taining bids  and  making  the  contract  were 
being  attended  to  by  tbe  committee  and  the 
architects."  "Was  ft  not  tbe  understanding  of 
tbe  directors  tbat  there  was  to  be  a  competi- 
tion? Yes.  dr.  How  was  that  known  to 
ibeaxi  Simply  In  a  general  way;  I  presume  at 
a  meeting  of  the  directors  I  tmd  them."  He 
added,  later,  tbat  tbe  board  of  directors  knew 
tbat  tbe  committee  was  trying  to  get  bids  and 
that  no  effort  was  made  to  in^m  bidders  that 
they  could  not  safely  deal  with  the  committee. 
According  to  tbe  strict  letter  of  tbe  original 
vote,  tbe  committee  could  not  even  procure 
plans  and  specifications,  except  subject  to  the 
approval  of  the  directora.  It  was  allowed, 
however,  not  only  to  procure  plans  and  speci- 
fications, but  to  employ  the  architects,  without 
formally  consulting  tbe  directors. 

Witboutdwelling  further  upon  tbe  details  of 
evidence,  the  Junr  might  properly  find  tbat  the 
committee  itself  believed  that  ft  was  authorized 
to  go  on  as  it  did  wltbont  oonsnltinc  tbe  di- 
rectors as  to  the  detidla,  and  that  Uie  directora 
were  aware  in  a  general  way  of  what  the  com- 
mittee was  doing.  It- seems  to  us  that  the 
jury,  as  a  result  of  the  whole  testimony,  might 
property  come  to  the  conclusion  that  the  con- 
tract was  within  tbe  ostensible  authority  of 
tbe  commiUee,  and  Umt  the  Uddera  had  a 
right  to  assume  that  the  defendant  would  be 
bound  by  the  contract  of  the  committee  as  to 
tbe  terms  of  the  bidding. 

The  doctrine  as  to  the  ostensible  authority  ia 
thus  stated  in  BroTiaon  v.  (^ppett,70  U.  S.  12 
WalL  681,  688,  90  L. ed.  486:  "Where  one 
withoQt  objecUmi  suffers  another  to  do  acts 
which  prooeed  upmi  the  ground  of  aatbcwlty 
from  him,  or  by  bis  coiHluct  adopts  and  sanc- 
tions such  acts  after  they  are  ^me,  be  will  be 
bound,  although  oo  previous  authority  exists, 
in  all  respects  as  if  the  requisite  power  bad 
been  given  in  tbe  most  formal  manner."  Cir- 
cumstances may  warrant  an  Inference  that  acia 
of  a  committee  openly  done  and  extending 
over  a  considerable  period  of  time  were  known 
and  assented  to  by  those  who  appointed  tbe 
committee.  The  directors  represented  the  cor- 
poration, and  if  the  directors  knew,  and  by  si- 
lence acquiesced  in  tbe  acts  of  the  committee, 
tbat  is  eoou^.  Tlw  vote  of  the  stockholders 
would  show  what  in  the  fltat  instance  was  tbe 
actual  authority  of  the  committee,  hut  the 
course  of  the  directors  might  be  considered  bi 
determining  Its  ostensible  authority.  A  secret 
or  unknown  limitation  of  authority  imposed 
by  the  stockholdeiB  would  not  oootrol  an  ap- 
parent authority  from  tbe  direciors,  since  the 
business  was  within  tbe  scope  of  the  general 
authority  of  directors.  This  was  damy  left 
to  tbe  Jury  bv  the  presiding  Judge  In  terms  to 
which  the  deteodantdid  not  excwi,  and  whkdi 
uipear  to  be  unexceptionable.  The  decUiooa 
cited  tnr  the  plaintilz  afflrad  wloiu  niastm- 
tiona  of  the  qiplloatioo  oi  tbe  nila  of  law  to 
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apparent  authority  In  so  af^ot  The  rule  Itself 
is  not  opeo  to  doubt  Fay  v.  Nobte.  13  Cuab. 
1, 17. 18;  Uittr  t.  WM,  I  Allen.  84;  Ager  v. 
A  W.  Bdt  JQV-  Cb.  147  Mus.  46. 0  New  Eng. 
Bep.  328;  Southern  X.  Jfu.  CSv.  t.  MeOain.  96 
U.  &  8t,  M  h.  ed.  658;  JToAmw  Min.  Co. 
T.  As^CoHfornian  Bank,  IM  U.  8. 192. 86 


L.  ed.  707.  See  alio  Cam  7.  (Htiteiu  Bank  cf 
Louisiana,  100  U.  6. 446, 454, 88  L.  ed.  695,  m. 

Tbe  defendant  does  not  now  InaiM  tbat  tbe 
eridoiee  did  not  wairant  tbe  fonrtb  flndlng  of 
the  jury. 

The  Tttult  la,  that  there  should  be— 


DKLAWAR£  CHA17CERT  COURT. 


WflHam  O.  BRYAN  •«  of. 
«. 

Bebecca  P.  UILBY. 

(8  Del.  Oh.  ....J 

Ho  ebUffttory'  tnuit  is  eremtad  txr  a  will 
xivlDsaU  of  leetator'a  estate  to  tali  wife  with  b 
lequM  that  tt  she  does  not  require  the  whole  of 
tt  M  B  suDport,  »be  will,  at  her  death,  will  the  re- 
■Mliider  to  eertaln  other  peisou  sained. 


( 
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BILL  filed  hi  Kent  County  br  tbe  chtldren 
of  Charles  A.  Bryan  to  eelabliah  a  tnut  In 
certain  money  alleged  to  bare  been  loaned  to 
defendant  by  Mary  R  Bryan,  deceased,  aad  to 
lecorer  such  money  for  tbe  benefit  of  com- 


plainant*, the  alleged  <Milw<»9tf«<rtH(«iifc  BKH 

di*tRi$Ud. 

The  case  sufficiently  appears  in  the  opinion. 
Mr.  J.  Alexftmder  Fulton*  for  com- 
plainanla: 

Precatory  worda  In  a  will  create  a  tnut. 
But  tbe  objects  of  tbe  bounty  must  be  suffi- 
ciently described,  and  the  property  sufficiently 

defiDed. 
8  Bouv.  L.  Diet  384 

Words  of  recommendatfon,  request  entreaty, 
wlsb  or  ezpectatioo,  addressed  to  a  devisee  or 
legatee,  make  him  a  trustee  for  the  peraoo  or 
persons  fn  wtiose  favor  pucb  expressions  are 
used,  provided  tbe  testator  baa  pointed  ont, 
with  suflacient  certainty  and  cleameM.  both 
the  subject  matter  and  the  object  or  ol^ects  of 
tbe  intended  tnut 


Note.— wm—Precatoni  VMr6»,  tffeet  of. 

Where  a  t«etator  devises  property  absolutelr 
sad  recommends  devisee  at  bis  death  to  leave  It  In 
tnMt  to  oemln  of  hts  desoeI»Sant^  and  If  there  be 
Boae  Bucb  then  Uvioflr  thea  to  a  oertala  ooUege,  no 
trust  li  created  In  favor  of  the  college.  Be  Whlt- 
eomb^Bnate,  SB  OaL  906. 

Where  property  is  slveo  absolutely  and  without 
ratrlctjoii.  a  trust  Is  not  to  be  llRbtly  imposed 
upon  mere  words  of  recommendation  and  ooofl- 
deoee.  CMton  t.  Cbtton,  U7  U.  H.  S14, »  L.  ed.  144: 
Hessr.  flhigler.  IM  Hassu  8>. 

A  dause  In  a  wlU  deolarlnir  that  testator  "de- 
dies"thata  certain  dlsposltloD  should  tie  made  of 
an  that  remains  on  Us  wife's  death  of  tbe  r«al  and 
venooal  im^tertr  ftrco  her  by  iwnloua  oJauses 
«<the  wm  Is  v^nif  imoatorr,  and  wtUnot  pre- 
WDt  her  from  taklns  the  fee^tmple  title  of  the 
hnd  and  tbe  absolute  property  In  tbe  subject  of 
tbebequest.  BlUs  v.  BOIs. 8  L.  &  A. 086.  aO  Iowa, 
JUL 

Precatory  words  ezpreeslve  of  desire,  recom- 
■KOdadon.  and  oonfldenoe  are  not  suffloieut  to 
eoovert  a  devise  or  bequeath  into  a  trust  Hop- 
Um  v.  einnt. S  Cent  Bep.et  111  Pa.  887. 

After  ao  onqnatUled  devise  bya  testator  of  his 
property,  do  pnoatorr  words  addressed  to  his 
darlsee  can  defeat  the  estate  previously  granted. 

Where*  testatordevlsed  real  estate  to  bis  widow 
la  fee  etmple,  the  words;  "I  only  make  this  re. 
4DBto(  her.and  only  as  a  request  ■  ■  ■  via.,  that 
In  tbe  evaot  she  should  marry  aealu  she  wlU  see 
(hat  ttie  Interests  of  onr  children  In  said  property 
an  protected,"— tbe  widow  takes  an  absolute  estate 
la  the  laad.  and  doe*  not  hold  tt  In  trust  for  herself 
anddUMreo.  Bale  v.  Hmnberry,  80  Ky.  206. 

Piovlalon  elvlnv  the  whtde  estate  to  oertaia  per- 
am,  *•  aaBumlnr  that  they  will  not  fitfl  to  do  tor 
soother  sod  as  their  fraternal  r^rard  may  require," 
dOM  not  create  a  tnMt  and  Is  not  an  looumbranoe 
«■  real  eetaca  Boae  v.  Porter,  1  New  Bng.  Bep. 
lltltiMasa.80lk 

UL.R.A. 


ITAen  ereotea  (rust 

Freoatory  words  an  frequently  sufficient  to 
create  a  trust  by  Implication.  Jones  v.  Jones,  13 
West.  Rep.  587, 124  111.  SSt 

They  will  be  held  to  import  a  trust  when  they  are 
so  used  as  toexolude  all  option  or  discretion  In  the 
party  who  Is  to  aot  when  the  subject  Is  uncertain. 
Itougbt  v.  Oetsendanner,  3  Cent.  Bep.  806,  «l  Hd. 
SET. 

Words  of  reoommendatioQ,  request  entreaty, 
wish  or  expectation  will  Impose  a  binding  duty 
npon  the  devisee,  by  way  of  trust,  provided  tbe 
testator  has  pointed  ont  with  olearoess  and  oer- 
taln^  both  tlie  snhjeot  msttor  and  the  object  of 
thatruat  Noev.Keni,18WeetBep.28t93Mo.8B7. 

Tbe  words  "  wish  "  and  "  desire  *•  used  as  ex- 
pressing a  desire  for  an  aot  to  be  done  by  some 
person  named,  may  be  hdd  to  be  precatory;  but 
when  used  to  expreai  tbe  Intention  of  tbe  testattw, 
they  are  mandatory.  Taylor  r.  Kartln  (Fa.>  8 
Cent  Bep.238L 

Where  the  donee  of  property  Is  "desired"  or 
"requested"  by  the  testator  to  dispose  of  that 
propercyin  fiivor  of  otbersi those  words  are  im- 
p^rative  and  their  use  will  create  a  trust.  Biker  v. 
Leo.ll5ir.T.9e.  See  1  Wms.  Exrs.  88;  Tandyck  r. 
Van  Beuren.  1  Cal.  84. 

In  a  will  devlslOK  a  farm  to  testator's  Mn  for  bis 
suppcwt  thereby  Indioatlnv  that  a  life  eatate  Is  In* 
tended,  and  then  dedarlnv  that  If  the  son  should 
haveftimlly  the  testator  desires  the  estate  to  go  to 
the  use  of  his  children,  the  word  **  desire  "Is  man. 
datory.  Oysterv.  Knull.iaTPa.4Mi 

If  a  testator  Aould  desire  his  wife,  at  or  before 
her  death,  to  give  certain  penonal  estate  amonir 
such  of  his  relatives  as  she  should  think  most  de- 
servlog  and  approve  of.  such  request  would  be 
tieldto  bpalegaeyamoogsuch  relatives.  Wbeeler 
V.  Lester,  1  Bradf.  206;  UolAChlan  v.  MoTMhlau.  9 
Paf  ge.  B8t  i  L  ed.  BOS. 

Precatory  words  In  wlH.  See  no(«s  to  Blattety 
V.  Wason  (Mass.)  7  L  B,  A.  BIB;  Knox^  .^p.  (Paj 
aL.B.A.8S8.   , 

Truet  created  by.  DM. 
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'  1  JannftO,  WOhi,  Am.  ed.  1849,  p.  m 
LttOe  &  Brown's  ed.  1881,  p.  886.   fiee  also 

2  Storr,  £q.  3d  ed.  1 108. 

It  i»  plain  from  tbe  will  that  the  intent  of 
the  testator  was  to  provide  for  the  support  of 
his  widow  during  life,  and  that  whatever  re- 
mainod  at  her  death  shonld  go  to  the  cblldien 
of  bis  brother  Charles. 

In  the  construction  of  wills  the  IntentioQ  of 
the  testator  is  tbe  first  object  of  iaquiry,  and 
when  found  it  must  be  fully  carried  out,  and 
control  tbe  dispositloo  of  tbe  estate. 

Precatory  words,  when  used  in  a  will,  are 
imperative,  aod  must  be  so  refrarded. 

Where  tbe  object  and  the  subject  can  be  dis- 
covered from  tbe  will  itself,  or  the  will  and 
Burroundiog  circumstances,  or  where  the  court, 
by  tbe  exercise  of  its  usual  powers  and  func- 
tions, can  aeoertain  the  subject  of  the  gift  and 
tbe  persons  to  be  beneSted,  the  trust  shall  not 
fail  because  of  uncertainty. 

1  Jarman,  Wills,  2d  Am.  ed.  1849,  p.  882;  2 
Story.  Eq.  §  1088;  Malim  v.  Keighley,  2  Ves. 
Jr.  838;  Wilton  v.  Hajor,  11  Ves.  Jr.  305; 
Wr^t  w.  Atkgnt,  17  Vee  Jr.  255;  Paraons  v. 
Baktr.lBVm.  Jr.  476;  Briggtv.  Bjiny.BEng. 
L.  &Eq.  281;  Gmtfa'  App.  2  Pa.  129;  MeKon- 
kep'a  App.  18  Pa.  258;  PaiTwd^s  Entate,  20  Pa. 
368;  Ingram  v.  Pralq/,  29  Ga.  658;  Henderson 
V.  Blackburn.  104  III.  227;  BfiUr.  BvU,  8 
Coon.  48;  MaU  v.  Otit,  71  Me.  826. 

This  is  a  Virginia  case.  The  testator  was 
domiciled  there  at  the  time  of  his  death.  The 
will  was  proved  there.  The  estate  was  there. 
The  rule  in  such  cases  is  that  the  law  of  the 
testator's  dotnicil  shall  direct  the  conrt  of  dis- 
tribution. 

Wms.  Exrs,  366. 

The  rule  above  contended  for  is  the  one 
adopted  and  acted  i^n  in  Virginia. 

Uari-iton  v.  Harriacm,  2  Gratt.  1. 

That  tbe  gift  over  was  subject  to  aoeretion 
or  diminution  is  immaterial. 

Piergon  v.  Garnet,  3  Bro.  Ch.  38;  Borwnod 
V.  We«t.  1  81m.  &  Stu.  387;  Knight  v.  Knight, 

3  Beav.  148. 

ifr.  NathaJiIel  B.  Smlthera.  Sr.,  for 
defendant: 

Wherever  a  bequest  b  made  in  terms  Im- 
porting an  absolute  gift,  precatory  words  will 
never  l>e  construed  e»  creating  a  trust,  if 
either  they  ought  not  upon  tlie  whole  will  to 
he  considered  aa  imperative,  or  if  the  subject 
matter  of  tbe  request  be  uncertain,  or  if  the 
ot>jects  intended  to  be  benefited  be  not  clearly 
ascertain^.  If  in  any  gift  there  is  manifest 
an  intenilon  to  give  to  the  devisee'a  right  or 
power  to  dispose  of  the  property  so  given,  and 
by  using  such  right  to  leave  more  or  less  or 
DOthiug  upon  which  such  trust  would  operate, 
then  such  preoatory  words  will  never  be  ooor 
slrued  as  imperative. 

This  principle  is  found  in  Lewin  on  Tmsts, 
184;  and  Bartling  v.  Olynn,  1  Atlc.  460.  2 
Lead.  Cas.  E^.  4tb  Am.  ed.  1079-1082,  1086. 
1087,  and  it  is  sustained  by  the  adjudicated 
cnsf'^i.  , 

Wynnes.  Uawkim,  1  Bro.  Ch.  179;  Pierson 
V.  G'lrnfi,  3  Bro.  Ch.  338;  Sprange  v.  Bar- 
nard, 2  Bro.  Ch.  085;  jUatim  v.  KeighUy,  3 
Vw.  Jr.  638;  PuAman  v.  JFiUiter,  3  Ves.  Jr.  7; 
}Ienmge  v.  Andoeer,  10  IMce,  380;  Homaod  v. 
West.  1  Sim.  &  Stu.  887;  Knight  v.  Kniffkt,  3 

IS  L.R.A. 


Beav.  171;  Omman  v.  Harriaon,  10  Hare,  i;34; 
PunaU  T.  PamaO,  L.  R.  9  Ch.  Div.  96;  M«t- 
torieBankv.  Bayhor,  L.  B.  7  App.  Cas.  D21. 

In  tbe  dedsioDB  of  the  chaoceiy  judges  of 
England  for  more  than  a  century  there  is  a& 
unbrokra  assent  to  tbe  proposition  that,  wbea 
in  a  will  there  has  been  an  absolute  gift  and  & 
subsequent  bequest  over  of  an  unused  residue, 
it  is  void,  and  where  the  dispontion  over  has 
been  attempted  (o  be  made  by  the  agency  of  a 
precatory  trust  it  is  equally  vwd,  and  that  this 
always  occurs  when  tbe  terms  <rf  the  flrst  be- 
quest show  that  the  person  to  whom  it  was 
given  had  tbe  right  to  speud  the  property  out 
of  which  the  gift  over,  whether  direct  or' prec- 
atory, was  to  ari3e. 

The  only  change  which  has  been  made  fn 
England  is  tbe  modification  of  the  doctrine  of 
the  earlier  cases  In  regard  to  the  prrsumptlwi 
with  which  tbe  jodgesapproeched  the  subjefit 
of  construction.  It  was  at  first  held  that  words 
of  desire  and  confidence  bad  at  least  a  quasi 
technical  meaning  and  force  and  prima  facie 
imported  a  trust  unless  controlled  by  other  ex- 
jH^BslODS.  This  was  uosatisfactMy  to  many 
of  tbe  ablest  Judges. 

See  WH^  v.  AUam,  1  Vfla.  ft  B.  818;  Bale 
V.  Moore,  1  Sim.  684;  Beneage  v.  Andom',  10 
Price,  330. 

As  the  result  of  this  extensive  and  increas- 
ing dissatisfaction  the  current  of  judicuil  senti- 
ment has  changed  and  in  modem  decisions  tbe 
leaning  of  the  court  has  been  distinctly  against 
the  establishment  of  precatory  trusts. 

See  Mutworie  Baw  Bajfnor,  L.  K.  7  App. 
Cas.  331. 

Such  being  the  doctrine  of  tbe  Enerlisb 
courts,  it  willbc  found  that  the  American  de- 
cisions are  in  harmony  with  them. 

See  Hoicard  v.  Caruti.  109  U.  S.  735,  27  L. 
ed.  1089:  OoaU^  2  Pio.  129;  MeKonkeff's 
App.  18  Pa.  353;  mnoaf*  SatiUe,  SO  Pa.  268. 

The  emtttit  que  trvat  could  not  have  tiled  « 
bill  alleging  that  tbe  widow  was  exiravagnnlly 
wasting'  the  fund  and  asking  that  it  Hi  im- 
ponndw  and  an  allowaoce  made  lo  faer. 

Wynne  Hawkin*.  1  Bro.  Ch.  17U;  Push- 
T.  Fittiter,  8  Ves:  Jr.  7:  g^nge  r.  Bar- 
nard, 8  Bro.  Ob.  685;  Mtmoorie  Bank  v.  Rad- 
nor, supra. 

Even  under  the  ancient  stringent  rule  whiob 
made  the  use  of  precatory  words  presumptive 
evidence  of  the  intention  to  create  a  trust,  the 
will  of  Williiim  A.  Bryan  imposed  upon  his 
widow  no  oblioatory  trust  as  to  tiie  t>equest  to 
her, — and  muco  more,  under  the  modem  canon 
of  interpretation,  by  which  words  of  de«ire,  re- 

?iue8t,  or  expectation  are  deprived  of  their 
ormnr  teclmical  sigoiScation  and  are  construed 
according  to  tbeir  ordinarv  meaning,  »ucb  1ms 
quest  wifl  be  held  to  tiave  been  an  absolute  gift. 
With  this  conclusion  tiie  law  oi  Virginia,  the 
domicll  of  the  testator,  is  in  harmony. 

May  V.  Joynea,  20  Oratt  699;  Cnrr  v.  flMn- 
ger,  78  Va.  IW;  CoU  v.  Cofe,  79  Va.  851. 

SauUburjr.         delivmd  the  follovinr 

opinion: 

An  agreement  between  the  solicitors  for  the 
plainiius  and  defendant  Eespectively  was  filed 
in  this  cause  befora  the  argunpnt  tbereof  be- 
gauf  whicbiain  the  Mlowlng  words:  "It  is 
agreed  by  tbe  solicitorB  for  the*  oompltinanla 
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and  dtfienduito  iMpeeUrelj,  ia,  oxtter  to  saTe 
costi  tDdezpenuaooiueqoentupoD  taking  tee- 
timoay,  UutuirupoDdetaumrtOBoraiichof 
tbe  compltuDant's  bfU  as  aUeeea  lllat  by  the  Mlt 
of  William  A.  Bryan,  the  gift  to  bis  widow^ 
Mary  B.  BTyan,  was  npoD  an  ohllxstory  trust 
in  faror  of  the  complaiiiaDtB,  It  ^11  be  llrst 
arrued  whether  saefatrott  was  tw  tbe  said 
irill  aeated;  and  if  it  shall  be  flntdly  deter- 
tBined  that  such  trust  was  tberehy  created, 
then  the  parties  shall  be  at  Jiberty  further  to 
prowed  in  tbe  cause  and  take  testimovr  in  sup- 
port ot  tb«r  req)ectiTe  aUegalions  of  facta  and 
goon  to  hearing." 

The  oolv  qucatioD  for  me  to  decide,  there- 
fore, is.  Was  tbe  gift  to  his  widow,  Mary  R. 
Brj'SD,  by  William  A.  Bryan  upon  ao  obliga- 
tonr  bust  Id  favor  of  the  cotnplainatits  ? 

That  gift  was  as  follows:  "I  give  and.  de- 
vise to  my  wife,  Mary  B.  Bryan,  all  my 
tsMe  both  real  and  personal.  And  I  do  hereby 
iuthorize  and  direct  my  executrix  heasinafler 
named,  toselt  my  real  estate  as  soon  as  it  can 
be  sold  to  adnntaM  and  to  invest  the  mooey 
ia  fooA  stocto  ana  bonds.  And  I  do  request 
my  wife  if  she  sbould  not  require  the  whole  of 
my  estate  as  a  aupport,  that  sne  will  will  at  her 
dath  tbe  remaioder  to  tbe  children  of  my 
brother,  Cliarles  A,  Bryan,  of  Cecil  County, 
Uaryiaod.  I  do  hereby  constitute  and  appoiat 
my  wife,  Hary  R.  Biyan,  sole  executrix  to  Ihia 
my  last  will  and  testament,  with  tbe  request  to 
tbe  court  in  which  she  may  qualify  that  no  se- 
curity may  be  required  of  tier  and  no  appraiEe- 
meat  be  msde  of  my  estate." 

This  is  the  first  case,  so  far  as  I  know,  iure- 
■prct  to  what  ia  called  precatory  treats,  which 
ni  cone  befm  the  courts  of  Delaware  for  de- 
cision. I  am  not  therefore  onbarrassed  by 
loihority  here  upon  tbe  subject. 

Tbe  tendency  of  modern  decisious,  however, 
is.  not  to  extend  tbe  rule  or  practice,  which 
from  words  of  doubtful  nwantng  deduces  or 
implies  a  trust. 

In  the  case  of  MvMoorie  Bank  v.  Baynor,  L. 
R  7  App.  Cas.  331,  a  man  gave  his  widow  the 
whole  or  bis  real  and  penonal  property,  feel- 
Ids  confident  "that  she  will  act  justly  to  our 
dttUien,  in  dlvidiog  the  same  when  no  longer 
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required  by  hvt.  Tbe  privy  council,  In  d«- 
cidiog  in  favor  of  the  widow,  expressed  the 
o|rintoD  that  "tbe  enrreut  of  decisions  now 
prevalent  for  many  years  in  the  court  of  chan- 
cery shows  that  the'  doctrine  of  precatory 
trusts  is  not  to  be  extended." 

Lindler,  L.  J.,  in  a  subsequent  case,  after 
quoting  from  the  judgment  io  tbe  case  of  Mu»- 
aoorie  Bank  v.  Baynor,- supra,  remarked:  "1 
ain  vetT  glad  to  say  that  the  current  haa 
cbansed,  and  that  beneficia.iea  are  not  to  be 
made  trustees  unless  intended  to  be  so  by  the 
testator."  But  I  am  not  going  to  enter  into 
any  extended  argument  in  respect  to  the  prin- 
ciples involved  in  the  case. 

The  principles  have  been  fully  and  ably  dis- 
cussed by  the  solicitors  representing  tbe  par- 
ties i^aiatlff  and  defendant.  Their  arguments 
were  marked  by  eittWMdinary .  research  and 
ability. 

I  content  myself  therefore  by  simply  saying 
that  there  Is  no  precatory  trust  in  tbe  will  of 
William  A.  Bryan  in  favor  of  the  plaintiffs. 

Tbe  subj^t  of  tbe  gift  claimed  as  precatory 
was  not  certain.  The  testator.  William  A. 
Biyan.  gave  and  devised  to  his  wife.  Uary  R 
Bryan,  all  of  bis  eetale,  both  real  and  personal, 
after  the  payment  of  bis  debts,  and  only  re- 
quested his  wife  If  she  should  not  require  the 
whole  of  hisestate.  that  she  should  will  at  her 
death,  not  the  property  devised  to  her.  butthe 
remainder,  to  the  children  of  bis  brother, 
Charles  A.  Bryan  of  Cecil  County.  Maryland. 

There  might  be,  or  there  might  not  be.  any 
remainder  of  his  estate  which  could  be  en- 
joyed after  bis  wife's  death  by  any  person 
whomsoever.  A  necessary  ingredient  or  char- 
acteristic, therefore,  in  a  precatory  devise  or 
^ft  Is  wanting  in  this  case.  There  was  noth- 
ing that  this  court  could  have  ordered  im- 
pounded tf  applicaticm  for  that  purpose  Usd 
been  made  to  it. 

I  must  therefore  decide,  and  I  do  so  decide, 
that  tbe  eift  to  Mrs.  Bryan  was  absolute  and 
UDcondltlonal,  and  not  upon  an  obligatory 
trust  in  favor  of  the  complainants. 

TAeHUqftke  eompMnanti  ia  (ftsr^ora  4i$- 
mtaud  wiih  eoatt. 


NEBRASKA  SUPREMB  COURT. 


George  W.  HEPLER,  I^ff.  in  Brr., 

V. 

Henry  H.  DAVIS. 


.Neb.. 


*  A  judgment  vraui  reeorered  aifalsiat  A 
in  the  State  of  nUnotot  tn  tbe  year  ran,  and 

*Head  nota  br  IfAXwnui,  X 


A  soon  afterwards  removed  to  thlsStata,  and  has 
resided  taerem  continually  ever  slooe.  In  1888, 
tlie  jud^ent  was  revived  in  Illinois,  without 
persoDal  servlOB  upon  A  In  that  State,  or  an  ap- 
pearance by  hlm'ln  the  action,  and  suit  was  ther^ 
upon  bnufftat  on  the  revived  Judgment  In  Ne- 
braska. SMd,  that  tbe  aUeged  revivor  of  tbe 
Judgment  In  llUnois  did  not  affect  tbe  running  of 
ttas  Statute  of  Umltatlons  in  this  State,  as  tbe 
court  had  no  Jurlsdlatton  over  tbe  defendant 


Hon.— The  doctrine  of  the  prInetpaZ  aoss  *JUm- 

tnOed. 

TV  doctrine  of  tbe  principal  case  has  been  aos- 
tafated  and  recognlaed  from  a  very  early  period. 
In  the  ease  of  Bank  of  tbe  United  States  v.  Don- 
Dtllr.  S  U.  S.  8  Pet.  an,  S  L.  ed.  STS,  tbe  court  held 
that  "mnedles  are  to  be  governed  by  the  laws  of 
theeeontry  wteietbesnttlsbronglit."  Xbanat* 
me,  vaUdltr.lBte.,  Of  the  oontnwt  m^  be  aO- 
13L.a  A. 


mttted  to  he  the  same  in  botb  States:  but  the  mode 
by  ffbioh  the  remedy  is  to  be  pursued,  and  tbe  time 
within  wUob  to  be  brougbt,  may  eaeentlaliy  differ. 
Tbe  laws  of  the  State  where  tbe  action  Is  brought 
must  govern  the  limitation  ot  the  suit. 

Tbe  same  principle  is  established  by  tbe  court  In 
Pearsall  v.  Dwigbt,  3  Mass.  S4,  and  Byrne  v. 
Ctoownlnafaleld,  17  Uam.B6,  where  It  Is  shown  that 
tbe  encroaotament  upon  tbe  iexfori  Is  Inoonststent 
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and  eooM  nuA*  no  order  to  affaot  Urn  penon* 
•nr. 

ERROR  to  tbe  District  Court  for  Fillmore 
Conn^  to  review  a  judgment  in  favor  of 
defendants  In  an  action  brought  to  compel 
payment  of  a  judgment.  Affirmed. 
The  facts  are  stated  In  tlie  opioton. 
Meatrt.  BiUingrs  Jb  BlUinsa.  for  plaintiff 
In  error: 

By  the  common  law  of  our  county  the  Stat- 
lite  of  Limitations  commences  to  run  at  the 
time  of  tbe  judfnnent  of  revivor. 

Litlteton,  g  806. 

Lord  Coke  observes  in  commeotloK  upon 
this  passage  In  LitUeton,  390,  b:  "So  oy  the 
writ  it  appeareth  that  the  defendant  is  to  l>e 
waroed  to  plead  any  matter  in  bar  of  ezecu- 
UoD  and  therefore  ubeit  it  be  a  judicial  writ." 

Every  writ  whereunto  the  defendant  may 
plead,  be  it  origiut  or  judicial,  is  in  law  an 
action. 

Pulteruy  v.  Toummm,  2  W.  BL  1226;  Sirk- 
land  V.  Eras,  U  Md.  98. 

It  is  hardly  to  be  nippoeed  that  the  law  in- 
tended to  allow  tbe  plaintiff  to  revive  bis  judg- 
ment by  tcire  fadat  and  not  permit  it  to  be 
used  as  evidence  of  indebtednen  in  an  action 
of  debt  npon  it  in  any  other  State.  If  a  judg- 
ment is  good  for  anything  it  is  certainly  good 
as  an  evidence  of  indebteaiiess. 

See  TJ.  8.  Coust.  art  4;  J^iekerv.  Thompion, 
26  Neb.  688. 

In  an  action  based  on  a  judgment  of  revivor 
from  anolJier  State  tbe  Statute  of  Limitations 
begins  to  run  from  the  date  of  such  revivor 
and  not  from  the  date  of  the  original  judg- 
ment. 

Fagan  r.  Benttp,  82  Ga.  584. 

A  court  that  has  authority  to  render  a  judg- 
ment in  the  first  instance  certainly  retains  tbe 
power  wbere  no  appeal  has  been  taken  to  keep 
such  judgment  ahve  until  it  is  satisfied. 

Dennia  v.  Omaha  Ifat.  Bank,  19  Neb.  677; 
MiteJiell  <£  R.  PStrniturt  Co,  v.  Sampton,  40 
Fed.  Rep.  805;  W^an  v.  Cftild»,  d  N.  V. 
159;  UWiafer  v.  Steitart.  71  Pa.  170;  Wood- 
ward V.  Baker,  10  Or.  491. 

This  can  do  the  defendant  no  ialustice  be- 
cause he  was  charged  with  the  knowledge 
that  the  court  which  rendered  the  original 
judgment  would  have  power  to  keep  it  alive 
until  paid  because  such  was  tbe  law  at  that 
time. 

Blmuaer  v.  Bainet,  62  N.  J.  L.  10. 
Mr.  F.  B.  Donisthorpe,  for  defendant  In 
error: 

A  judgment  rendered  In  the  State  of  Illinois 
becoming  dormant  may  be  revived  by  service 
by  publication,  whereby  it  will  become  of 


full  force  and  etrect  against  the  defendant  fa 
that  State;  but  not  in  this  State,  uoleH  per- 
sonal service  of  nottoe  ot  the jproceedlnKs  had  U> 
revive  nld  judgment  be  had  upon  saiddtfead- 
ant. 

Tmierr.  BngUhardt,  18  Neb.  177. 

Tbe  judgment,  as  revived.  Is  sim^y  a  con- 
tinnatiOD  of  the  vttalltT  of  the  original  judg- 
ment with  all  its  iocidDDlB  from  the  time  of 
its  reodition.  And  not,  as  plaintiff  in  error 
would  have  it,  a  new  Judgment 

Eaton  V.  Ua^,  6  Neb.  424. 

The  d^endant  bavins  resided  in  this  State 
for  eight  years  after  the  original  judgment 
against  him  was  rendered,  and  before  the  com- 
mencement of  this  action  on  said  judgment 
revived,  our  Statute  of  Limitations  pre^eDts 
such  action  from  being  maintained  in  this  Slate. 

Neb.  Code  Civ.  Froc,  %  10;  Marx  v.  Kil- 
patriek,  25  Neb.  107. 

Haanr^     ddlvered  the  opinion  of  the 

court: 

In  January,  1879,  the  plaintiff  recovered  a 
judgment  against  the  defendant  in  the  Slate  of 
Illinois,  the  defendant  being  personally  served 
with  Bummons.  Soon  after  tbe  recovery  of 
tbe  judgment  the  defendant  rmovcd  to  thi& 
State,  tSad  has  onttnued  to  reside  here  to  the 
present  time.  On  the  12tb  of  October,  1888. 
the  judgment  in  Illinois  was  revived  in  that 
State  without  jurisdiction  of  tbe  person  of  the 
defendant  In  December  following  thin  action 
was  brought  in  the  District  Court  of  Fillmore 
County,  upon  tbe  judgment  so  alleged  to  have 
been  revived.  Oa  tbe  trial  of  the  canse  tbe 
court  found  as  follows:  "That  on  tbe  7th  day 
of  Januarj-,  1879,  plaintiff  recovoed  judgment 
afpiinst  the  defendant  In  the  Circuit  Court  of 
Livingston  County,  III.,  oa  personal  service, 
said  court  being  a  court  of  general  jurisdic- 
tion, for  the  sum  of  $130.66.  and  ^49  25  costs 
of  Buit.  together  with  interest  at  six  per  cent 
per  annum,  in  an  action  then  paiding  in  aoid 
court  tietween  said  parties.  That  on  tbe  12tb 
day  of  November.  1886,  said  plaintiff  obtained  a 
jildgnient  of  revivor  in  said  court  as  by  tbe  law 
of  said  State  provided,  which  said  law  is  aa  fol- 
lows, viz. :  bee.  97.  Scirt  Facia*.  It  shall 
not  be  necessary  to  file  a  declaration  in  any 
»cire  facial  to  revive  a  judgmeot,  or  foreclose 
a  mortgage,  in  any  courtof  record  in  this  State; 
and  in  any  such  case  of  scire  facia*  to  revive  a 
judgment,  where  the  plaintiff  in  tbe  judgment 
sought  to  !«  revived,  or  bis  alturoey,  shall  file 
an  ^davit  in  tbe  office  of  tbe  clerk  of  court, 
out  of  which  the  writ  issues,  showing  that  the 
defendant  in  tbe  ariVe/uotcM  resides  or  has  gone 
out  of  the  State,  or  is  concealed  within  the 
State,  so  that  process  cannot  be  served  on  bim. 
and  stating  the  place  of  residence  of  &uch  de- 


wltb  tlie  DecesBltr  sad  oonveoleooe  of  everr  State 
In  oontroUlDff  remedies  in  it«  own  courtft. 

Tbough  ttie  Statute  of  LimltatioiiB  of  tbe  Stale 
where  tbe  parties  resided,  and  wbere  tbe  debt  was 
contracted,  bad  tiarred  tbe  remedy,  yet.  wbeo  re- 
sort was  made  to  the  oourta  ot  another  State,  tlie 
statutes  of  Uie  latter  must  govern  that  T«aisdf . 
M'Blnioyle  v.  Cohen,  88  D.  B.  18  Pet  31S,  10  L.  ed. 
W. 

It  has  boea  held  by  the  Supreme  Court  ot  Ar> 
lUDsaB  that  tbe  Statute  of  Limitations  is  not  a  bar 
to  tbe  revival  oC  a  JiulffmeRt  by  writ  oiC  scire  faeftu. 
\Z  h.  it.  A. 


MoQtgomeir  V.  Aittln,  28  Ark.  328;  Brearly  t. 
Peey,  Id.  ISS. 

Code  doctrine  naardinQ,  Ou  revlml  of  jadgments. 

A  Judgment  fn  a  olvU  action  may  be  revived  by 
fillna  a  petition  in  the  aotton  sJlefflDc  the  time  tbe 
judffment  was  rendered,  that  it  remains  UDsatiafieil 
in  whole  or  in  part,  statins  tlw  amount  it  is  claimed 
ttie  Judgment  shonld  tie  revived  tor.  which  petitJoa 
flhaU  be  vwlHed,  as  oomplslnts  are  required  to  be 
by  tbe  Act  CMo.  Code.  I K.T.  Coda  Ctv.Proa. 
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fendiot,  if  koowa,  or  Ibat  on  doe  Inqait?  his 
f\tce  of  reaideuce  canoot  be  asoertaioed,  tben. 
n  web  case,  notice  to  the  defendant  may  be 
girai  by  publication  and  mall  In  the  same 
niDDer  as  is  provided  by  statute  for  notice  in 
like  casee  in  chancery. "  Chap.  110,  Rev.  Stat. 
lU.  188S.  "Sec.  25.  Revival  of  Judgment  by 
Bare  Faeiaa.  Judgments  in  any  court  of  rec- 
oid  in  thia  State  may  be  revived  tijKiTtfaeiat, 
or  so  action  of  debt  may  Im  brought  thereon, 
within  twenty  yrara  next  after  date  of  such 
Judjimeot,  and  not  after."  Chap.  88,  Id. 
"Noitre  by  Publication,  etc.  Sec  12.  When- 
ever any  complainant  or  bis  attorney  shall  file 
in  tbe  office  of  the  clerk  of  the  coiut  in  which 
bit  suit  is  peodiof  an  affidavit  abowing  that 
any  defenoant  resides  or  hath  gone  out  cSt  this 
State,  or  on  due  inquiry  cannot  be  found,  or  Is 
coDcesIed  within  this  State,  so  that  process 
csDoot  be  served  upon  him,  and  stating  the 
place  or  residence  of  such  defendant,  if  known, 
ui  that  upon  diligent  iaquiry  his  place  of  res- 
ideace  cannot  be  ascertained,  the  clerk  shall 
aosR  pablication  to  be  made  in  some  newspap* 
er  printed  in  hia  county,  and,  if  there  be  no 
newspaper  published  in  his  county,  then  in  the 
nearest  ncwqtaper  published  in  this  State,  con- 
tainiDi;  notice  of  the  pendency  of  such  suit, 
the  names  of  the  parties  thereto,  the  title  of 
tbe  court,  and  the  time  and  place  of  the  return 
of  sammoDB  in  the  case;  and  be  shall  also, 
witbio  ten  days  of  tbe  first  publication  of  such 
notice,  send  a  copy  thereof  by  mail,  addressed 
to  such  defendant  whose  place  of  residence  Is 
«iHted  io  such  affidavit.  Tbe  certificate  of  the 
clerk  Ibat  be  bas  sent  such  notice  io  pursuaoce 
of  Uiis  section  shall  be  evidence."  Chap.  32, 
Id.  -'Tbat  DO  personal  service  of  notice  was 
bad  of  said  proceedings  upon  said  defendant 
vbo  Uien  and  now  ana  for  eight  yean  last  past 


has  continually  been  a  Teddent  of  Fillroora 
County,  Neb.,  and  he  had  no  notice  or  knowl- 
edge in  any  manner  of  said  proceedings.  It  ig. 
therefore  considered  by  the  court  that  said 
cause  of  action  did  not  accrue  within  five  years 
next  before  the  commencement  of  thia  action, 
and  is  therefore  barred  by  the  Statute  of  Limi- 
tatitHis,  and  that  the  plaintiff's  cause  of  action, 
be  and  the  same  ia  hereby  dismissed." 

In  Bicker  v.  Thonmttm,  26  Neb.  988,  tbe 
plftiotifl  in  error  had  removed  from  Iowa  to 
this  State  after  a  judgment  bad  been  recovered 
against  him  in  that  Slate.  Eight  years  after- 
wards be  returned  to  Iowa  on  a  visit,  when  he 
Was  personally  served  with  a  conditional  ordcr^ 
of  revivor,  and  the  action  afterwards  revived. 
An  action  was  thereapon  hrou^t  on  the  re- 
vived judgment  in  tills  Stat^  and  tbe  acUon 
was  sustained.  That  case,  however,  diflers 
materially  from  this.  The  judgment  rendered 
in  lUinoia  bad  no  extraterritorial  force.  If  it 
was  sought  to  collect  it  in  this  State  by  due- 
courae  of  law,  an  action  must  be  brought  there- 
on, and  service  had  upon  tbe  defendant,  and  a. 
defense  socb  as  payment,  release,  the  Statute 
of  Limitations,  etc.,  is  available.  Ao  action 
upon  a  foreign  judgment  must  be  brought 
within  five  years,  or  It  will  be  barred;  and  tbe 
judgment  ot  a  sister  Slate  is,  within  the  mean- 
mg  of  the  Statute  of  Limitations,  a  foreign 
judgment.  Neither  did  the  alleged  revivor, 
there  being  neither  an  appearance  by  nor  serv- 
ice  on  the  defendant,  remove  the  bar  of  tho 
Statute,  as  the  writ  could  have  no  effect  be- 
yond the  limits  of  the  State  where  issued. 
The  bar  of  tbe  Statute  of  Limitations,  there- 
fore, was  not  removed  by  the  attempted  re- 
vivor, and  tbe  action  is  barred. 

The  judgment  it  right,  and  it  ajirrned. 

The  otner  Judges  concur. 
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Fhlltp  A.  SCHLB7 

Gbariea  H.  P.  G0LLI8  et  tO. 
(  Ped.Bep.....) 

!•  Ttouaent<ifenentoawto»apeelSe 
legacy  is  presumed  wbaie  tbe  togateea  an  In 
poMMtonniMlerttk 

t.  Bavrtao  meeepta  »  benefit  under  a 
will  mast  adopt  tbe  whole  contents  of  the  tn- 


Btrameot  renoanoinff  eveiy  risht  Inconsistent 
with  It. 

8.  An  exaentini  muter  »  Jndcment 
•gatBst  ezecntora  as  suob  cannot  be  levied 
on  land  of  which  a  life  tenant  under  tbe  will  had 
taken  poaseeslon  with  the  exeootota*  assent  before 
the  Judgment  was  tendered. 

(June,  USD 

SUIT  to  enjoin  the  sale  of  certain  property 
under  an  execution,    li^uneiion  grauUd, 


HODL— ZAe  doetrlne  ^sleatloM  oaappUed  toyBlOM. 

It  b  a  familiar  principle  of  equltjr  JuriBpnidence 
(bat  one  who  Is  tbe  recipient  of  a  beneficial  ioter- 
*«t  onder  a  will  Is  aaaomed  to  hare  ratified  the 
other  rwttab  of  the  Instrument  and  the  courts  will 
wtalUnrhim  to  set  ap  a  cause  of  action  of  his 
*»n,  bowsrer  wcJI  founded,  which  has  a  tendency 
todoteitwlD  anj  war  Impair  the  fuU  operation 
•JtthewlD.  OoIBoa  V,  Woods, 88  IlL «83;  Morrison 
T.  Bowman,  atCWLSST;  Thellusson  v.  Woodford,  13 
v«.  Jr.  KS;  Hyde  v.  Baldwin,  17  Pick.  803;  Brown 
J;»*«ta.  8  Johnt  Ch.  GB8,  1  L.  ed.  714:  Oox  V. 
i*>nn,  TTPa.  iflO;  Cburobmaa  v.  Ireland,  1  Buss,  ft 

Mt  Wba  T.  Bbodea,  H  Pa. 
MLRA. 


It  Is  an  exceedingly  stabbom  principle  that  ntr 

one  shall  be  permitted  to  claim  under,  and  adverM^ 
to,  a  will.  If  the  testator  oesumea  to  dispose  u£ 
property  belongring  to  a  devlaoe  or  legatee,  tUe  lat- 
ter, acceptmg  the  benefit,  must  also  make  socmI  tho 
testator's  attempted  dl^osltlon."  White  v.  Bro- 
caw,  U  Ohio  St.  839.  Bee  also  Havena  y.  Eackell,  IS 
N.  T.  866;  Ditch  v.  Bennott,  fi  West.  Rep.  IK!.  117  IlL 
362. 

In  1  Jarman,  WJUs,  3S6,'the  doclxlne  of  election  Is- 
stated  thus:  "That  he  who  accepts  a  benctlt  under 
deed  or  will  must.adopt  the  whole  contents  of  the 
instrument,  conforming  to  all  Its  pro%'lsions,  unci 
renouncing  every  right  Inoongistent  with  iu"  8e&- 
also  Havens  v,  Sackett,  Mipra. 
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,  Tbe  facta  are  stated  in  the  oplDlon. 

JUr.  W.  W.  MontKomenr  for  plaiDtlfl. 

Mesm.  Clutrlton  Jk  M««t¥fcH  lor  defend- 
ants. 

Speert  J.,  delivered  tbe  foUowlDf;  opinion: 
This  case  depends  upon  tbe  following  state- 
ment of  facts:  One  Anderson  was  the  asslftnee, 
under  tbe  laws  of  -NewTork,  of  the  estate  of 
lleLeon,  and  committed  a  devastavit  tbereon. 
William  Schley,  late  of  this  district,  was  the 
surety  upon  the  assignee's  bond,  and  after  tbe 
death  of  Bcbley,  who  died  testate,  Oollis,  who 
bad  been  substituted  as  assignee  of  this  New 
York  estate,  brought  suit  there  on  tbe  bond  of 
the  derailing  asstsuee  and  obtained  judgment 
for  the  sum  of  $7,000.  Tbe  record  of  the  pro- 
ceedings there  was  bron^  to  this  district,  and 
suit  instituted  in  tbe  circuit  court,  at  common 
law,  against  the  executors  of  William  Schley, 
to  wit:  Thomas  M.NoTwood and  J, W.  Scblcy 
on  ttieir  testator's  obligation  as  surety  for 
Anderson,  assignee,  and  a  verdict  and  Judg- 
ment wns  rendered  against  them,  as  executors. 
The  execution  was  issued  upon  ibat  judgment, 
and  Icricd  upon  a  certain  estate  unown  as 
"llicbmond  Hill."  near  Augusta,  claimed  by 
the  complainant  in  tbe  bill  now  before  the 
court,  which  was  duly  advertised  for  sale. 
This  compbunant  is  Fbllip  A.  Schley.  He 
was  tbe  broiber  of  William  Schley  and  he 
cinima  on  estate  for  life  In  Richmond  Hill  by 
virliie  of  tbe  following  item  of  Ibe  will  of 
■William  Schley: 

"Item  5th.— I  direct  that  my  old  home 
known  as  Richmond  Hill  in  Richmond  Coun- 
ty, Oeorsia,  sbuU  be  held  by  my  executora  as 
trustees  for,  and  during  tbe  lives  of  my  sister 
Mary  Ann  Haines,  and  my  brother  Pbillip  A. 
Scliley,  and  during  tbe  life  of  tbe  sarrivora  of 
them.  My  purpose  being  to  {^ve  them  a  home 
as  long  as  they  live." 

He  insists  that  tbe  estate  cannot  be  lawfully 
sold  for  the  debts  of  William  Schley,  sued  to 
judgment,  after  the  specific  legacy  made  by 
tbe  clause  of  the  vrlll  above  quoted  was  assented 
to  by  tbe  executors,  and  after  the  property 
had  long  been  in  his  possession.  He  bad  l>een 
in  possession  of  this  property  long  anterior  to 
the  death  of  William  Schley ;  and  continuously 
since  then.  It  is  in  dispute  whether  he  was 
there  by  the  express  assent  of  tbe  executors,  or 
as  a  tenant  br  sufferance,  hut  in  tbe  view  the 
court  has  of  tnelaw  that  fact  Is  not  important  to 
be  settled  at  this  time.  The  rule  as  announced 
by  the  Supreme  Court  of  Georgia  in  Par- 
ker V.  Chambers,  24  Ga.  527,  may  be  deduced 
from  the  foUowiog  extract  from  that  decision: 


Wbeo  a  person  accepts  a  lemicr.  It  la  an  eleotioa 
to  stand  by  the  provlstons  of  tbe  will.  Fulton  v. 
Moore,  2S  Pa,  468;  PeDnaylvanla  L.  Ins.  Co.  v. 
Stokes,  61  Pa.  138. 

Gourtu  of  equity  adopt  the  rational  exposition  of 
tbe  will,  that  tliere  is  an  Implied  condition  that  he 
who  accepts  a  benefit  under  the  instrument  shall 
adopt  the  whole,  contorcolnff  to  all  Its  prOTlslons, 
and  renounclnfT  every  right  Inconsistent  with  It. 
Story.  Eq.  1 1077. 

In  Wllbanks  v.  Wllbanka,  IB  ni.  19,  where  a  tes- 
tator devised  property  belonging'  to  his  son  to  a 
third  person,  and  In  the  same  will  made  a  derise  to  i 
the  son,  it  was  held  that  tbe  son  must  either  relin- 1 
13L.aA. 


"Tbe  objecUoir  that  no  evidence  was  submit- 
ted to  tbe  jury  to  prove  the  assent  of  ttie 
executor  to  tbe  legacy  to  Cbloe  Parker  and  her 
children  cannot  be  sustained.  Tbe  executor 
allowed  tbe  property  to  remain  in  tbe  possemion 
of  the  tenant  for  life,  and  that  was  ao  assent 
10  the  entire  legacy.  It  was  in  her  posseasIoD 
at  tbe  death  of  tbe  testator,  and  remained  there, 
with  tbe  assent  of  the  executor  of  course. 

In  Jordan  v.  Thornton,  7  Ga.  620,  the  court 
observes:  "  It  was  further  claimed  before  the 
court  below  that  there  was  no  assent  to  the 
legacy  by  the  executor  proven,  and  there- 
fore Ibe  plaintiff  bad  no  right  of  action. 
The  eourt  held  that  assent  might  be  Im- 
plied from  possession;  and  as  tbere  was  some 
evidence  of  possession,  both  In  tbe  tenant  for 
life  and  In  tbe  plaintiffs  after  her  death,  be  left 
that  question  to  the  jury.  And  this  view  of 
the  case  we  affirm.  Assent  to  a  legacy  Is  nec- 
essary to  enable  a  legatee  lo  sue  at  law  for  bis 
legacy.  It  Is  not  necessaiy  to  show  an  express 
assent;  it  may  be  implied  from  facts  ana  dr* 
cumslances.  '  Tbe  assent,  it  is  true,  must  be 
clear  and  unambiguous.  The  poswasion  of  ihe 
property  willed  does  make  out  a  clear  case  of 
assent  by  impllcaiion,  -  citing  2  Wms.  Execu- 
tors, p.  980:  Mathews,  Presumptions,  207:  8 
Preston,  Abstr.  2d  ed.  145;  Hiehardfon  v.  6"^- 
ford,  1  Ad.  &  El.  52,  and  other  authorities. 

For  the  purposes  of  this  Investigation  there- 
fore tbe  court  concludes  that  tbe  assent  to  this 
spt-ciflc  legacy  was  made  by  the  executors. 

And  moreover  these  executors  may  not  be 
heard  to  deny  this.  It  is  in  evidence  that  one 
of  the  executors  took  a  benefit  under  the  will. 
He  thereby  received  certain  property  and  mort- 
gaged It  for  his  purposes.  That  mortgage  is 
in  evidence,  and  it  concludes  the  executor,  be- 
cause it  contains  recitals  which  show  that  the 
executor  relied  for  his  title  to  the  mortgaged 
property  upon  the  will  itself;  and  tbe  authori- 
ties seem  to  be  plain  and  conclusive,  that  be 
who  accepts  a  benefit  under  a  will  must  adopt 
the  whole  contents  of  tbe  inatrumeat,  conform- 
ing to  all  its  provisions  and  renouncing  every 
right  inconsistent  with  it.  ffainer  v.  Legion  ^ 
Honor,  78  Iowa.  245;  EiehOberger't  Estate,  1S5 
Pa.  160;  SehoU'i  App.  (Pa.)  17  AU.  Bep.  d06; 
Vanzant  v.  Bigham,  76  Ga.  759;  Talin 
Day,  82  Va.  7». 

All  these  decisions  are  comparatively  recent, 
and  quite  a  number  ot  others  might  be  dted  in 
eupportof  that  proposition.  Indeed  the  statute 
law  of  this  State  seems  to  recognise  tbe  doc- 
trine without  qualiScation.  Oa.  Oode,  pars. 
2456-8162. 

This  rule  would  seem  especUlIy  af^licable 


quisb  tiis  otatm  to  bis  own  property  w  to  the  l«ir- 
acy,— that  the  son  might  elect  which  he  would  taJce. 
but  he  would  be  concluded  by  hts  election.  This 
decision  was  based  on  the  rule  eetabllsbed  by  tbe 
authorities,  that  a  derlsee  could  not  at  tbo  samo 
time  take  under  a  will  and  oontrary  to  IL  Hie 
doctrine  of  election  Jagaln  arose  in  Brown  v.  .Pit- 
ney, 39  HI.  468,  and  after  referring  to  the  authorities 
bearing  upon  the  question,  it  was  held  '*tbiU  the 
beneficiary  under  a  will  cannot  iosiat  that  the  pro- 
visions In  bis  favor  shall  be  ezoouted  and  those  to 
bis  prejudlco  annulled,— be  must  accept  the  Instru- 
ment in  Its  entirety  or  not  at  all." 
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where  the  legatee  is  also  an  coEecutor,  who 
qoaliDes  solemoly  as  aucb,  to  execute  the  will, 
and  Uierefore  the  entire  will. 

It  is  rlenr,  therefore,  that  there  was  an  as- 
sent tn  ttiis  apedflc  legacy,  and  it  is  equally 
dear  thai  the  assent  was  distinctly  and  dcflnite- 
hma(tewiih  all  of  Its  legal  ef^tiveDess  before 
the  dale  of  judgment,  upon  wiich  the  pUtntiff 
atooinmon  law,  aod  defendant  here,  relies  for 
tbe  eDfurjement  of  bis  rights,  and  that  J.  W. 
Bclilty,  tbe  executor,  taklag  a  benefit  under  the 
will,  iDsy  not  be  heard  to  deny  tbis.  It  will 
follow,  therefore,  that  if  the  plaintiff  In  the 
execQtlm  seeks  to  subject  this  specific  legacy. 
HKOlftl  to,  as  we  have  seen  by  the  executor, 
to  the  payment  of  his  debt,  he  must  adopt  a 
proceediug  other  than  that  to  which  be  has  re- 
torted. Tbe  case  of  Baker  Covnty  t.  More- 
ianA,  20  Os.  146.  Is  we  think  sufflctent  author- 
ity for  thte  propoBltioD.  Tbe  court,  JmHee 
HeDonald  denverlDg  tbe  opiDion,  In  that  case, 
mikei this annonncement;  "This  Is  a  pro- 
ceediag  at  law  to  subject  to  the  payment  of  a 
jndgmeDi  against  tbe  administrator  obtaiaed  in 
1864,  s  ne^  man  who  had  beea  distributed  in 
1848  to  tbe  claimant  who  was  one  of  the  belrs- 
at-law  of  defendant's  estate.  If  the  legal  lien 
of  tbe  Judgment  upon  tbe  property  had  not  air 
tacbed  befon:  the  distribution  it  is  not  subject 
tbereto,  unless  there  was  fraud  In  the  distnbu- 
ti»n.  If  tbe  suit  on  which  tbe  judgment  was 
rpnrtered,  was  pending  at  the  time  of  tbe  dis- 
tribntioD,  the  question  whether  tbedistrilmtion 
was  made  to  delay  and  binder  the  creditor  in 
Ihff  collection  of  his  debt  ought  to  have  been 
lubmiticd  to  the  jury.  But  tbe  record  discloses 
no  sucii  fact. 

There  18  no  legal  reason  why  tbe  legal  title 
of  tbe  claimant  to  tbe  property  wblch  had 
passfel  to  bim  without  fraud  nearly  six  years 
befce  should  be  disturbed  by  the  judgment. 
Tbispropt-rtyis  unquestionably  liable,  ratably, 
lo  pay  (lie  pkiatiff's  judgment,  if  tbe  adminis- 
iratur  has  not  assets  or  is  not  solvent;  but  it  must 
be  Mibjecied  by  a  difterent  kind  of  proceeding 
before  a  Iribnaal  that  can  bring  all  ibe  heirs  or 
the  estate  before  it,  and  compel  those  who  are 
■(^eni  to  contribute,  ratably  to  the  payment 
If  some  are  wivent,  those  who  are  able  to  pay 
ituy  becompelled  tocnotrlbutetotheezleDtof 
the  a<wt8,  if  necessary,  received  by  them," 

It  fotlowa,  therefore,  we  think  conclusively, 
that  tbe  plaintiff  here  has  no  right  to  single  out 
this  specific  legacy  and  fasten  his  entire  debt 
npoD  that.  Tbe  judgment  should  have  been 
imder  tbe  pleading  "d!0Ai>n»«te«fffi(ori>."  Wma. 
£>».  18U8,  1880;  Oa.  Code.  8S7& 
^peciflc  l^adee  are  favorites  of  the  law. 
When  no  specific  provirion  ia  made  for  tbe  pay- 


ment of  the  testator's  debts  In  tbe  will,  the  per- 
sonal estate  is  primarily  liable.  If  that  is  in- 
sufficient a  lapsed  devise  may  be  applied  thereto, 
and  if  debta  atlll  remain  qieciflc  devises  must 
cdntribnte  pro  rata,  Morte  v.  Hayden,  82  Me. 
237;  Ruston  v.  mtaUm,  2  U.  8.  3  Dall.  245,  1 
L.  ed.  866. 

It  appears  that  this  property  was  returned 
for  taxes  by  the  plaintiff  for  seventeen  or 
eighteen  years,  and  It  appears  that  the  execu- 
tors were  absolutely  silent  about  it,  altbongh 
tbey  were  obliged  to  make  an  inventory  of  the 
real  property  ^ng  outside  of  tbe  County 
Chatham,  In  which  their  executorship  wa» 
located.  We  have  the  testimony  of  the  ordi- 
nary  of  Chatham  County  that  tbey  made  no 
return  whatever  to  this  property,  and  these 
facts  are  all  material  On  the  final  trial  of 
this  case  an  interesting  question  will  arise  also, 
upon  the  propodtlon  of  plaintiA  that  this 
creditor  could  not  now  subject  a  apedflc  legator 
to  the  payment  of  his  debt  because  of  an  al- 
leged collusion  on  his  part  with  tbe  executors. 
He  is  seekiag  to  enforce  the  judgment,  not 
against  the  executors,  and  there  is  some  evi- 
dence which  seems  to  indicate  it  was  understood 
that  tbe  executors  would  be  relieved  from  tbe 
lien  of  this  jadgment.  We  are  not  prepared 
to  say  how  fmportaot  tbe  oaeaUon  is  at  this 
time,  but  if  it  be  true  tbat  the  executors  have 
been  relieved  from  liability  upon  this  Judg- 
ment, it  may  become  quite  important  lo  the 
rights  of  the  plaintiff  in  execution,  who  is  tbe 
defendant  in  this  hUl.  The  judgment  was 
taken  against  the  executors  as  such,  and  that  is 
conclu&ive  of  assets.  This  Is  so  held  in  Da- 
mere  V.  Seranton,  8  Ga.  47. 

The  general  estate,  as  we  have  seen,  would 
be  first  liable  lo  pay  the  debts,  and  if  the  exec- 
utors have  permitted  a  deva^ilavit  as  to  the 

general  estate  of  William  Ischley,  which  would 
e  in  tbe  first  instance  liable  for  this  debt,  it 
would  be  perhaps  quite  importanttodotennine 
whether  their  individual  estate  would  not  be 
liable  rather  than  a  specific  legacy  which  ihey 
bad  assented  to. 

There  are  several  other  questions  which  hnve 
been  presented  in  argument,  but  the  court  has 
indicated  enough  lo  justify  in  its  opinion  the 
conclusion  that  thU  is  a  case  which  should  be 
inquired  into  more  carefully  upon  sworn  testi- 
mony, taken  in  tbe  usual  manner  In  equity  aod 
upon  fuller  consideration.  It  is  not  on<^  of 
tboae  cases  which  should  be  disposed  of  on  a 
preliminary  bearing. 

We  think,  therefore,  tbat  the  imitnetion  re- 
ttraining  the  mU  under  txteution  riumldhe  made 
permanent,  and  the  case  proceed  as  oaual  in 
t  equity. 


NEW  JEHBBT  court  of  errors  and  APPEALa 


Helm  SOHULTZ  et  al.,  Mff».  in  Brr., 

V. 

John  8.  BTERS. 

(  M-J.L.  » 

*EaeaTattoB  by  u  owner  on  bla  own 

'Headoote  by  Socddbb,  /. 


land  *tfljfflnlng  BJiotbeiF*s  bnlldingt  caus- 
ing damage,  mtliout  his  knowlodgc,  or  previous 
notice  to  bim.  Is  evidence  of  want  ol  care  in  dotog 
the  work. 

iMagia,  J,*  dinentA.) 

tAuffust  10, 1801.) 


l^WKr^lMvif  oonierfii  moMrveawaviiOfaM.  ' 
One  onnot,  br  ereoUnr  a  tniUdinar  near  tbe 
enrwBltyothli  Own  land,  deprive  tbo  adjoining 
owner  of  ttw  rigbt  of  dining  in  Idg  own  aoUfora 

I8L.R.A. 


legitimate  purpose,  even  though  tbe  hou?e  be 
thereby  ruined.  UadcUfT  t.  Brooklyn,  4  N.  T.  -Jai; 
Qnincy  v.  Jones,  78  HI.  SST;  Roatb  v.  DrlMoII.  SXt 
Conn.  Sta.  See  Oallender  t.  Manh,  1  Pick.  434; 
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ERROR  to  the  Circuit  Court  for  Hudson 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  plaintiffs'  buildins,  which 
were  alleged  to  have  resulted  from  defendant's 
upgliji^nce  in  making  excavBtlom  on  his  ad- 
joining property.  lUtersed. 

Siatementby  Scttdder,/..* 

The  plaintiffs,  Helena  Schultz  and  Valentine 
Schultz,  were  the  owners  of  a  tot  of  land  in 
Btiyonoe,  Hudson  County,  upon  Vfaich  there 
was  a  building  erected  on  brick  piers  set  from 
three  feet  to  three  feet  and  a  half  in  the 
ground.  The  defendant,  who  owned  the  ad- 
joining laad,  excavated  to  the  depth  of  seven 
feet,  witbin  three  or  four  inches  of  the  plain- 
tiffs' buildinc,  and  erected  a  bouse  thereon. 
The  eioavation  by  the  defendant,  within  the 
-line  of  his  own  land,  caused  the  building  of 
the  plainiifls  to  sink,  and  it  was  we-akened, 
cracked,  and  injured.  There  was  judgment  of 
nonsuit,  and  exceptions,  on  whi<ui  errors  are 
assigned. 

Mr.  W.  W.  Andenon  for  plaiutifta  in 
error. 

Mt.  Da  Witt  Van  Bnskirk  for  defendant 
in  errw. 

Scadder,  J.,  delivered  the  opinion  of  the 

court: 

The  declaratioD  is  framed  on  the  idea  that 
the  plaintlfEs*  land,  dwelling-house.  «id  build- 


ing were  entitled  to  support  by  the  adjacent 
land  of  the  defendant,  and  that  by  wrongfully 
digging  away  and  removing  such  support  the 
damage  complaiped  of  was  caused,  wbereby  a 
right ofaction  accrued.  Ademurrer  was  tileij 
to  this  declaration,  but  it  appears  to  have  been 
waived,  and  thc^cause  was  tried  on  a  plea  of 
the  general  issu^  and  proofs.  With  this  form 
of  pleading,  leaving  the  declaration  uoaltercd. 
there  is  difficulty  in  holding  the  case  in  court 
to  determine  tlie  exact  cause  of  controversy 
between  these  parties.  But  as  the  coort  at  the 
circuit  beard  and  decided  the  cause  as  if  the 
pleadings  were  amended  to  present  the  issue, 
and  the  question  is  important,  it  will  be  con- 
sidered as  It  was  there  tried  and  decided.  It 
is  almost  unnecessary  to  say  that  the  juxtaposi- 
tion of  lands  gives  no  right  of  support  to 
buildings  erected  thereon,  unless  conferred  by 
grant,  conveyance,  or  slatute.  As  this  is  a  case 
of  recent  erection  of  the  building  alleged  to 
have  been  injured,  the  question  of  preacnption, 
or  lapse  of  time  suflBdent  to  infer  a  grant  ot 
conveyance,  does  not  arise,  nor  has  such  right 
ever  been  conceded  in  our  courts.  The  princi- 
ple of  the  lateral  support  of  lands  and  build- 
ings was  settled  in  this  State  by  the  case  of 
McQuire  v.  Grant,  25  N.  J.  L.  356  (1856>.  As 
to  land  in  its  natural  condition,  there  is  a  lif^t 
to  such  support  from  the  adjoining  land;  as  to 
buildings  on  or  near  the  boundarrliae,  Injiued 
by  excavating  on  the  adjoining  land,  there  is 
no  right  of  action.  In  the  absence  of  improper 
motive,  or  of  carelessness  In  the  execution  of 


Wyatt  v.  Harriaoo,  8  Bam.  ft  Ad.  871;  Oreenlea/  v. 
Francis,  18  Pick.  H7. 

A  landowner  baa  no  right  to  require  the  adjacent 
owner  to  desist  or  retrain  from  Improving  bis  own, 
for  his  beneflt  or  security.  Bellowa  v.  Sackett,  IS 
Bart).  101.  See  Partridge  v.  SootU  8  Heea.  ft  W.  220; 
Acton  V.  mundeU.  12  Heea.  ft  W.  862. 

For  an  ezcai'atlOD  causlnK  an  Injury  to  tlie  soil  In 
Ita  natural  state  an  actloo  would  He;  but  without 
proof  of  a  right,  by  grant  or  prescrlpUoo,  In  the 
plaintur,  or  of  actual  negligence  on  the  part  of  the 
defendant,  no  action  would  lie  for  an  Injury  to 
butlQings  by  excavating  adjoining  land  notpre- 
viouslj-  built  upon.  Gllmore  r.  DrlBc^>ll,  122  Haas. 
207.  See  Hay  r.  Oohoea  Co.  2  N.  T.  ISA:  Kichart  v. 
Soott,  7  WattatWO:  Richardson  r.  Vermont  Cent.  R. 
Co.  25  Vt.  «5:  Beard  v.  Murphy,  3T  Vt. »:  Sbrleve 
V.  Stokes,  8  B.  Hon.  458;  Chartess  v.  Rankin,  22  Ho. 
m6:  HcQulre  T.  OroQt.  2S  N.  J.  L.  362;  Haeeey  v. 
Goyder,  4  Car.  ft  P.  181;  Humphries  v.  Brogden.  12 
Q.  a  739:  Gayfordv.Nlcholla,9B«)ta.  TOBl 

The  opinion  of  a  witnen  whether  ordinary  care 
or  diligence  Is  used  in  digging  or  ezonvaUng  an 
adjoining  lot  is  not  proper  testimony.  Kogerav. 
Rhodebac-k.  »N.  Y.  Le«al  Obs.  386. 

All  whloh  can  be  claimed  la  that  the  adjacent 
owner  shall  not  so  dig  upon  hislaod  asthattiiat  of 
faianetgbbor  shall  fall  Intohtsplt.  If  the  weight  of 
bulidioBB  of  late  erected  by  hta  neighbor  on  the 
land  cause  it  to  aUde,  when  of  Its  own  weight  It 
would  not,  there  Is  no  claim  for  redress.  Marvin 
V.  Brewster  Iron  MIn.  Co.  ISB  N.  T.  668. 

A  land  proprietor  has  a  rlirbt  to  amume  that  the 
■oil  of  which  he  Is  the  ownersball  be  allowed  to  stand 
in  ita  natural  statA;  and  any  Interterenoe  with  that 
right  oonatltutes  an  actionable  wrong  without  ref- 
ereooe  to  the  question  of  negUgeuoe.  Richardson 
V.  Vermont  Cent.  B.  Co.  fupra:  Wild  v.  Ulnititerley, 
2  Rolle,  Abr.  968;  Foley  v.Wyeth.  S  AUon,  181,  Hum- 
phrlea  v.  Brogden,  Bxy  v.  Coboea  Co.,  and  HoGulre 
T.  Grant,  m^Htb 
03L.R.A. 


Where  the  complainant  has  himself  erected 
weighty  atructures  upon  bis  own  property,  and  an 
abutting  owner  in  attempting  to  do  likewise  causea 
damage  and  loss,  the  complaint  Is  remedUeas  aa  he 
baadirectly  contributed  to  tfao  cause  of  the  injury. 
To  recover  be  must  averand  prove  negligence  and 
want  of  skill  on  the  part  of  the  adjoining  owner. 
Waabb.  Ensem.  1 4M:  Charleas  v.  Bankin,  22  Mo.  56B; 
Laaala  v.  Holbrook,  4  Falge,  188. 8  L.  ed.  880;  Elliot 
V.  Northeastern  B.  Co.  10  H.  L.  Gas.  888;  Fanton  r. 
Holland,  17  Johns.  02;  Beard  t.  Munrfiy.  a7Tt.8>. 

A  man  m  digging  upcm  Us  own  land  la  to  have 
regard  to  the  position  of  bis  neighbor's  land,  and 
the  probable  consequenoes  to  hla  neighbor,  if  be 
digs  too  near  his  line;  and  if  be  disturbs  the 
natural  state  of  the  soil,  be  shall  answer  in  damages; 
but  be  is  answerable  only  for  the  natural  and  neoea- 
aary  consequences  of  his  act,  and  not  for  ttie  vlAue 
of  a  house  pu  t  u  pon  or  Dear  the  line  of  hlsnrtghbor. 
Thurston  r.  Hancock.  12  Haas.  tSB, 

The  injury  usually  oonsistoln  depriving  the  owner 
of  a  part  of  the  soil  to  which  his  right  w«s  absolute. 
No  degree  or  care  In  the  excavation  by  the  pit* 
owner  would  justify  the  transfer  of  a  portion  ot 
another  man's  land  to  his  own.  Bay  v.  Qobom  Oo, 
SN.Y.182. 

The  right  of  lateral  aupport  extends  only  to  the 
soil  in  Its  Datural  condition.  Northern  nansp. 
Co.  of  Ohio  V.  Chicago,  98  U.  a  888. 28  L.  ed.  881 

It  must  t>e  ngarded  asan  Inoldent  to  the  land, 
naturally  attaebed  to  the  aidL  i>knand  *.  Mar* 
shall.  18  Barb.  m. 

Such  right  does  not  extend  where  the  owner, 
by  building  or  otberwlae,  baa  Inoreaaed  the  lateral 
pressure  upon  the  adjoining aoU.  People  t.  Oanal 
Board,  8  ISiomp.  ft  C  fl7. 

The  topics  of  "The  Beolprooal  Basement  of  Lat- 
em)  Support,"  and  -*Tltle  In  Far^-waU  and  Bight 
to  Strengthen  and  Elevate,''  are  the  sobjeota  of 
extended  treatment  In  Bay  oa  NscUgenoe  oC  itUf 
posed  I>utlea,UOL 
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tbe  wwk.  This  la  the  law  as  established  by 
the  cases  prior  to  that  decision.  It  has  re- 
mained the  uoq^uestloned  law  in  this  State  siiice 
Uiat  time,  and  it  has  been  coDflnoed  hv  many 
cases  since  io  other  courts.  Some  of  tae  most 
recent  are  very  Taliuble  for  reference,  notably 
mmon  r.  I>riteoU,  183  Haas.  199;  Dalton  t. 
Angut,  L.  R.  6  App.  Cas.  740,  L.  R.  8  Q.  B. 
Dir.  85.  where  a  most  thorough  examinalioD 
of  tbe  sabject  will  be  found.  Altboush  this 
law  seems  to  give  the  owner  of  a  buildiaR  put 
upOD  bis  own  land,  in  a  manner  most  advan- 
Iszeous  and  sometimes  necessary  to  mak£  it 
anilable  for  his  use,  especially  in  a  closely 
buQt  cl^,  but  little  protection  against  the 
choice  or  caprice  of  another  who  may  own  tbe 
sdjoining  land,  yet  It  will  be  obBerred  be  Is  not 
entirely  without  protection.  Neither  can  say, 
"  It  is  lawful  for  me  to  do  what  I  will  with  my 
own,"  as  has  been  sometimes  loosely  stated  in 
discQstiDg  this  subject,  and  that  it  Is  a  man's 
folly  to  build  near  tbe  dividing  line  between 
bis  land  and  that  of  his  neighbor,  for  it  is  more 
frequently  his  necessity  that  compels  him  to  do 
so.  Tbe  rights  of  the  parties  are  equal,  and 
arembiect  to  modification  by  tbe  condictiog 
right  of  each  other.  Our  Statute  relating  to 
party  walls  (Rerislon,  809),  shows  that  in  some 
cases  it  has  been  tbougbt  necessary  to  fix  au- 
thoriiatirely  the  mutaalconcessionsand  limita- 
tions in  the  rigbts  of  adjoining  landowners. 
This  Statute  only  applies  where  tt>e  excavation 
is  more  than  eight  feet  In  deptb.while  in  this  case 
tbe  digging  Is  out  seven  feet  deep;  but  it  is  a 
recognition  of  the  reciprocal  right  ,  and  duty 
which  sometimes  grow  out  of  tbe  mere  via- 
Dsge  of  property.  The  maxim,  tie  utere  fuo  ut 
alienum  non  ladat,  is  often  invoked  in  such 
cases,  and  is  of  very  wide  application.  In  this 
case  tbe  limitation  of  this  principle  is  that.  If 
tbe  owner  of  adjoining  land  would  dig  down 
beside  the  foundation  of  bis  neighbor's  bouse, 
be  most  exerdse  his  risht  to  do  io,  not  careless- 
ly, but  caatioaaly.  There  was  no  proof,  or 
offer  to  prove,  at  the  trial,  that  tbe  defendant 
was  negfigent  tn  digging  his  cellar,  wherebv  the 
I^intilrs  bouse  was  caused  to  settle,  and  the 
wslla  to  crack,  beyond  tbe  mere  fact  that  ibis 
was  the  result.  This  result  alone  was  not  suf- 
ficient, for  it  may  have  been  caused  by  defects 
hi  the  i>laintiil8'  nouse.  The  spedal  ground  of 
complaint  la  that  it  was  done  wiUiout  the 
knowledge  of  tbe  plaintiffs,  and  without  notice 
to  them,  by  which  they  might  have  been 
enabled  to  protect  their  property.  It  is  argued 
that  the  defendant  thereby  took  upon  himself 
tbe  whole  risk  of  injury  to  the  building.  The 
question  whether  aucb  omission  to  give  notice, 
under  the  circumstances  stated,  is  evidence  of 
carelessnesa  In  Uie  execution  of  the  work,  Is  an 
important  one.  and  it  cannot  be  said  to  be  defi- 
nitely settled.  The  case  most  frequently  cited 
in  this  country  in  favor  of  reqiiinog  such  no- 
lice  is  Latala  v.  Holinwk,  4  Paige.  169-173,  8 
L  ed.  390-892  (1888).  In  this  case  Chancellor 
Walworth,  while  affirming  the  right  of  the 
owner  of  adjacent  land  to  excavate  for  im- 
provement  on  his  own  land,  udng  ordinary 
me  sod  skill,  without  incurring  damages  for 
Iniary  to  a  building  supported  thereby,  says : 
"  From  the  recent  English  decisions  it  appears 
that  the  party  who  is  about  to  eodaneer  tbe 
building  of  his  neighbor  by  a  leasonable  im- 
13L.RA. 


provement  on  his  own  land  is  bound  to  give 
the  owner  of  tlie  adjacent  lot  proper  notice  of 
tbe  Intended  improvement,  and  to  use  ordinary 
skill  in  conducting  the  same."  He  cites 
tm  V.  London,  9  Bam.  &  C.  735,  4  Han.  &  R. 
625;  WalUTM  V.  msa,\  \  Hood.  &  H.  862; 
liauey  v.  Ooyder,  4  Car.  ft  P.  161.  In  7%yfoi» 
V.  Lojidon  It  wss  held  that  the  plaintiff  could 
not  recover,  because  the  defendant  had  not 
given  notice  of  bis  intention  to  pull  down  bis 
supporting  house,  that  not  being  alleged  in  the 
declaration  as  a  cause  of  tbe  injury.  Lord 
Tenterden  says,  because  of  tbe  faOure  to  allege 
wantof  notice,  the  action  cannot  be  maintained 
upon  the  want  of  such  notioe;  supposing  that, 
as  a  matter  of  law,  the  defendants  were  Dound 
to  give  notice  beforehand,  upon  which  point  of 
law  we  are  not  in  this  case  called  to  give  any 
(pinion.  In  Motntu  v.  Ooyder,  where  notice 
was  given  to  the  occnpier  of  adjoining  premi- 
ses of  an  Intention  to  pull  down  and  remove 
the  foundation  of  a  building,  it  was  held  that 
he  was  only  botind  to  use  reasonable  and  ordi- 
nary care  in  tbe  work,  and  not  to  secure  the 
adjoining  premises  from  injury.  In  Chadmek 
V.  Trmeer.  6  Stag.  N.  C.  1, 8  Scott,  1  (1839),  it 
was  decided  in  tbe  exchequer  chamber  that  the 
mere  circumstance  .of  juxtaposition  does  not 
render  it  necesaary  for  a  person  who  pulla 
down  a  wall  to  give  notice  of  his  intention  to 
the  owner  of  an  adjoining  wall.  This  case  was 
first  considered  uCjVovxr  v.  Chadmek,  3  Blng. 
N.  C.  334,  and  cited  in  Smith  v.  Tanner,  2 
Sa>tt,  N.  R.  77,  and  Chadioiek  v.  Trotcer,  5 
Scott,  N.  R.  119.  In  the  argument,  when  it 
was  urged  that,  if  it  be  a  duty  imposed  on  a 
party  not  to  do  work  so  incautiously  as  to  In- 
jure his  Deigbbor*s  rights,  and  it  is  clearly  a 
want  of  proper  caution  to  omit  giving  such 
notice  as  may  enable  the  neighbor  to  take 
steps  for  bis  own  securltv,  Parke.  B..  replied: 
"  The  duly  of  giving  notice  io  such  cases  seems 
to  be  one  of  those  duties  of  Imperfect  obllga- 
Uon  whidi  are  not  enforced  by  the  law."  But 
if  it  be  a  duty  affecdng  property  rights,  and 
the  breach  causes  damage,  it  would  seem  that 
the  law  must  afford  a  remedy.  In  Brown  v. 
Windsor,  1  Cromp.  &  J.  20,  Garrow,  B.,  said: 
"  There  may  be  cases  where  a  man,  altering  hla 
own  premises,  cannot  support  his  neighbor's, 
and  the  support,  if  necessary,  must  be  supplied 
elsewhere.  In  such  case  he  must  give  notice, 
and  then.  If  an  injury  occur,  it  would  not  be 
occasioned  bj  the  party  pulling  down,  but  by 
the  other  pai^  negiectuig  to  take  due  precaor 
tioQ. 

There  are  no  later  cases  that  I  have  found  in 
the  English  courts  which  change  the  rule  giv- 
en Io  Vaadwiek  v.  TVvuwr,  and  that  Is  therefore 
supposed  to  be  the  present  law  In  England  re- 
latmg  to  this  subject,  though  the  cases  above 
cited  refer  to  support  by  adjoining  buildings. 
There  are  very  few  cases  in  our  country  which 
bear  directly  on  this  point,  ^fer  v.  Wtlmn, 
44  Md.  268,  is  most  frequently  referred  to.  after 
Lamta  v.  Jlolbrook,  atwve  cited.  It  is  thore 
said  that  notioe  to  one's  neighbor  of  an  Inten- 
Uon  to  make  a  contemplated  improvement  of 
property  would  seem  to  be  a  reasonable  pre- 
caution In  a  populous  citv,  where  buildings  are 
necessarilv  required  to  be  contiguous  to  each 
other,  and  improvemeols  made  by  one  proprie- 
tor, however  skillfully  conducted,  may  bo 
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attended  witb  disastrous  resolls  to  bis  neigb- 
bon;.  who  ought  to  have  the  opponunlty  to 

fi^otect  (UeimeiTes  and  property.  To  the 
ke  effpot  is  Beard  v.  Mvrplijf,  87  Vt. 
101.  Chaneellor  Kent  <8  Com.  487)  has  quoted 
the  case  of  /  Ofoia  BoBtrook,  and  this  has 
been  referred  to  in  SBtafor  t.  "WHwm  uid  else- 
vbpre.  Wasbb.  Easem.  484,  48B;  Sbearm. 
&  I{edf.  Neg.  497;  1  Tbomp.  Neg.  ?76:  and 
other  texi-books,— -cite  these  cases,  and  from 
sucti  quMtatioQS  it  is  impossibie  to  determine 
how  far  the  requirement  of  notice  has  passed 
into  the  general  law  of  tiie  courts  in  this  coun- 
try. None  of  these  cases  are  of  biDdiug  au- 
thority in  this  court,  and,  in  a  case  of  doubt 
like  this,  we  should  seek  for  that  result  which 
is  most  reasonable  and  just.   Where  the  dan- 

fer  of  loss  in  doing  a  legal  act  Is  not  equallv 
alanced,  we  ahouul  lean  to  that  aide  whifji 
most  needs  protection.  Here  a  mere  notice, 
whirh  can  canse  but  little  trouble  to  one  who  is 
honcsily  exercising  bis  right  of  excavating  his 
land  next  to  his  neighbor  s  house  may  enable 
the  receiver  of  notice  to  shore  or  prop  bis  wall 
to  prevent  its  falling,  orlt  may  lead  to  some 
arrangement  by  which  neither  will  be  injured. 
It  is  more  than  a  mere  neighborly  courtesy  to 
give  such  notice,  because  it  involves  the  right 
of  one  man  to  assert  bis  riftht,  regardless  of 
the  Injury  he  may  cause  to  his  nelj^ibor  with- 
out such  warning.  The  manner  of  giving  no- 
lire  may  be  only  such  as  is  reasonable  under  the 
circumstances,  either  to  the  owner  of  the  prop- 
erty, or,  if  there  be  difficulty  in  finding  or  serv- 
ing it  on  him,  then  it  may  be  given  to  tne  tenant 
or  occiipnat  who  Is  interested  in  protecting  the 
property.  Where  it  can  be  shown  that  such 
owner  had  knowledge  of  the  improvement  that 
was  about  to  be  maae,  it  would  not  be  neces- 
aan'  to  prove  a  formal  notice  given  to  him. 

In  this  view  of  the  case,  there  was  error  in 
rejecting  the  evidence  which  was  offered  to 
show  that  the  d^endant  gave  no  notice  to  the 
plaintiffs  of  his  intention  to  excavate  the  land 
adjoining  the  house  of  the  plaintiffs;  and  tite 
Juoffment  vfiU  fie  rwned. 

Bfag^e.  J.,  dissenting: 

The  question  in  this  case  is  whether  the 
owner  of  an  urban  lot,  who,  in  excavating  its 
soil  for  a  lawful  purpose  and  in  a  manner  not 
in  itself  negligent,  fans  caused  to  settle  a  build- 
ing erected  on  the  adjoining  lot,  and  deriving 
support  from  such  soiiwithout  having  acquired 
any  rif>ht  to  such  support,  is  liable  to  an  action 
tor  the  injury,  merely  because  he  had  given  no 
previous  notice  to  the  owner  of  the  building  of 
the  intended  excavation.  The  solution  of  the 
question  is  of  great  importance,  and,  as  I  have 
the  misfortune  to  differ  from  the  majority  of 
the  court,  I  deem  it  my  duty  to  give  my  reasons 
for  my  dissent.  From  a  very  early  period  ju- 
dicial consideration  has  been  given  to  the  rii;ht 
of  support  to  soil  in  its  natural  state,  and  to 
artificial  structures  erected  thereon,  by  the  soil 
of  adjacent  or  subjacent  lands.  A  complete 
review  of  the  course  of  decisions  in  England 
can  be  found  in  Ibe  opinions  of  Baron  Pollock 
in  DaUon  v.  Atigut,  L.  R.  6  App.  Cas.  740,  and 
of  ChitfJv^iee  Gray  in  Gilmore  v.  DriacoU,  133 
Mass.  199.  It  is  thereby  thoroughly  settled 
as  the  law  of  Great  Britain  that  the  iinaiaturbed 
mainlenance  by  an  owner  of  a  building  erected 
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on  the  confines  of  his  land,  and  suprwrted  bjr 
the  Boil  of  adjacent  lands,  for  a  perioa  requisite- 
to  make  title  by  adverse  possession,  will  eetali- 
lish  In  such  owner  a  right  to  that  support. 
While  there  are  conflicting  views  as  to  the  legal 
source  and-  character  of  the  light  (VaUon  v. 
Anffus,  iupra),  all  agree  Uiat,  once  acquired, 
the  right  cannot  be  invaded  by  removal  of  the- 
supporting  soil,  without  liaWlity  for  the  result- 
ing damage.  Whether  this  doctrine  U  obliga- 
tory upon  us,  or  has  been  adopted  in  this  coun- 
try, may,  perhaps,  be  open  to  question.  The 
analogoua  doctrine  rrapecting  the  acquisition 
of  rights  by  "ancient  lights"  has  been  doubted, 
and  denied.  Bayden  v.  Dvte&er,  81  N.  J.  £q. 
317. 

But  it  is  unnecessary  to  expr^  any  opinion 
on  the  subject,  for  in  the  case  in  hand  plainiiiTs 
had  not,  by  length  of  maintenance  of  their 
house,  acquired  any  right  of  lateral  support,  if 
they  contd  have  done  so.  But  it  is  settled  by 
the  general  concurrence  of  courts  admiuister- 
Ing  the  common  law  that,  wh«i  a  building  on 
the  land  of  its  owner  derives  actual  support 
from  the  aoQ  of  adjacent  land  of  another  own- 
er, but  has  acquired  no  right  to  such  support, 
the  latter  owner  may,  for  any  lawful  purpose, 
excavate  and  remove  bis  supporting  soil  with- 
out any  liability  for  injurr  occasioned  thereby 
to  the  building,  provided  ne  does  not  act  -vnin- 
tonly,  or  without  the  exercise  of  due  care  and 
pruaence.  In  the  case  Iwfore  us,  the  excava- 
tion was  for  a  lawful  purpose,  and  Kabiliiy  for 
the  injiirv  occasioned  will  only  attach  to  the 
owner  if  bis  act  in  excavaling  was,  in  the  eye 
of  the  law,  negltgent.  Negligence  is  the  wuut 
of  that  care  which,  under  t£e  circumstances,  is 
due.  As  the  only  negligent  act  charged  is  the 
lack  of  notice,  the  question  before  us  resolves 
iwelf  into  this,  viz.,  whether  it  was  defendant's 
fluty  to  Rive  notice  of  his  excavation  to  plain- 
tiff's.  If  so,  abivach  of  that  duty  wonld  con- 
stitute negligence.  No  such  duty  has  hccn 
attempted  to  be  imposed  by  statute.  The  "Act 
to  regulate  pflrty-walls"  is  not  applicable. 

The  contention  is  that  the  duty  arose  out  of 
the  juxtaposition  of  the  lands,  and  the  applica- 
tion of  the  maxim  *i'c  utere  tuo  vt  alienum  non 
ladas.  But  It  must  be  remembered  that  the 
conflicting  Interests  of  the  parlies  arose,  not 
from  the  mere  Juxtaposition  of  their  lands,  but 
fVom  the  erection  of  a  building  by  one  owner, 
supported  by  the  soil  of  the  other  owner,  with- 
out having  acquired  a  right  to  such  support. 
In  making  sucn  erecrion,  the  owner  of  the 
building  must  be  deemed  to  have  full  knowl- 
edge that  the  supporting  soil  can  be  lawfully 
removed.  Can  his  act  restrict  the  right  of  the 
other  owner  to  remove  the  soil,  and  impose  on 
the  latter  the  duty  of  giving  notice  of  what  It 
is  admitted  he  may  lawfully  do?  If  the  act  is 
an  actionable  wrong,  or  if  the  maintenance  of 
the  buildine  will,  by  lapse  of  time,  ripen  into 
an  indefeasible  right.  It  seems  to  l)order  on  tbo 
absurd  to  say  that  the  owner  of  the  land  in- 
jured, 01*  threatened  with  injuiT,  may  not 
interrupt  the  running  of  the  claim  My  removing 
the  support  improperly  Claimed,  without  the 
necessity  of  giving  previous  notice  to  him  wbo 
Is  attempting  to  nurden  the  land  by  such  an 
easement  or  right.  But  if  the  act  Is  neither 
actionable  nor  capable,  by  continuance,  of  exe- 
aUng  an  easement  of  support,  or  right  that 
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BBtnre,  yet  u  to  the  adjcriidag  owoer  It  U 
wlttaont  authort^,  and  It  U  unrewoiiftble,  in 

my  jadgment,  to  permit  sacb  ao  act,  koow- 
ingly  done,  to  impose  on  tbe  adjoioiog  owner 

geitire  obUgalioos  restrletive  of  bis  rights, 
e  who  koowingly  buniens  tbe  soil  of  anotber 
wilb  tbe  support  of  his  baildlng,  without  right, 
moat  in  reason  be  deemed  to  take  the  risk  of 
tbe  owner  removing  tbe  sapporting  soil,  tuid  to 
be  prepared  to  proteci  his  interest  "by  hfs  own 
T^Iance.  He  cannot,  by  such  act,  impose  on 
his  neighbor  the  duty  of  being  vigilant  for 
him.  The  maxim,  He  utere  iuo,  forbids  the 
tzerdse  of  one's  rights  ao  as  to  injure  tbe  rights 
of  others.  Bat  tbe  removal  of  supporting  soil, 
under  the  supposed  circumstaDces,  injured  no 
light,  for  none  had  been  acquired.  The  maxim 
00  doubt  forbids  the  neeligent  use  of  one's 
rights  to  the  injury  of  the  rights  of  others. 
This  Degstive  obligation  Is  in  my  judgment  tbe 
bound  of  tbe  duty  imposed  in  tbe  case  bef(H« 
OS.  Tbe  owner,  in  excavating,  as  be  has  a 
rl^t  to  do,  is  under  a  duty  to  do  tbe  work 
with  care  and  prudence,  so  as  to  do  tin  unneces- 
sarv  injury  to  the  right  of  the  owner  of  the 
building  in  its  support  on  bis  own  land.  A 
failure  to  perform  ibis  duty  will  be  negligence, 
bat  n^ligCDce  cannot  be  predicatpd  of  a  fail- 
ure to  ^ve  notice,  for  such  a  duty  is  not  laid 
upon  bim.  Tbe  argument  in  bebalf  of  plain- 
tiif  5eL>m8  to  me  to  confound  the  rules  of 
neighborly  courtesy  with  tbe  rules  of  law. 
PoliieDesa  to  a  neighbor  might  dictate  tbe 
jfiving  of  notice  to  bim  in  many  Instances 
where  tbe  law  would  not  require  any.  What 
we  settle  in  this  case  is  a  rule  of  law  to  govern 
an  owner  of  land  in  tbe  use  of  bis  uodoulsted 
zigbts  tiiereln. 

But  it  is  said  that  tbe  doctrine  contended  for 
is  established  by  authority.  Among  tbe  many 
Hti^  ed  cases  on  tbe  subject  of  lateral  support, 
wbicb  engaged  tbe  English  courts  before  the 
separation  of  this  country,  none  has  been  dis- 
covered in  which  this  doctrine  bns  been  even 
hinted  at.  In  18N,  Ohancelior  Walworth,  in 
dealing  wiUi  acuse  not  Involving  this  question, 
made  this  statement,  viz.:  "  From  tbe  recent 
&>glisb  decisions.  It  appears  that  tbe  party 
who  ia  about  to  endanger  the  building  of  a 
neighbor  by  a  reasonable  improvement  on  bis 
onn  land  Is  bound  to  give  tbe  owner  of  tbe 
adjacent  lot  proper  of  tlte  Intended  im- 

fWDvemeDt.'*  Lamia  v.  Botbrook,  4  Paige,  160, 
3  L.  ed.  890.  To  support  this  statement  be 
cites  PeyUm  v.  London,  9  Bam.  &  C.  725; 
Waltert  v.  Pfea,  1  Mood.  &  M.  362,  and 
Masi^  V.  Ooydfir,  4  Car.  &  P.  161.  All  these 
cases  were  decided  In  1829.  Z  think  it  can  be 
sbown  Ibat  this  statement  of  Chancellor  Wal- 
worth is  tbe  sole  basis  of  tbe  claim  that  tbe 
doctrine  contended  for  is  established  by  au- 
thMi^.  Tbe  Independent  opinion  of  tliat  emi- 
nent jurist  would  go  far  to  establish  tbe 
doctrine,  but,  as  has  been  seen,  no  opinion  was 
oiled  for,  and  none  was  expressed  by  bim. 
Horcover,  the  cases  referred  to  do  not  support 
bis  statement.  In  Fleyton  v.  London,  Lord 
Tenterdeo.  after  adverUng  to  the  fact  that  tbe 
decUration  did  not  charge  a  want  of  notice  of 
takiug  down  tbe  bouse  whereby  tbe  alleged 
iojniy  was  catised.  added:  "  Therefore,  in  our 
ofinUm,  tbe  actton  cannot  be  maintained  upon 
tbe  want  of  rach  notlc^  mppodng  that,  as 
UL.&A. 


matter  of  law,  tLe  defendants  were  bound  to 
give  notice  beforehand;  upon  which  point  of 
law  we  are  not  in  tfala  case  called  upon  to  give 
any  opinion.'*  In  Waltert  v.  P/eu,  the  ques- 
tion of  the  obligation  to  give  notice  was  not 
raised  or  mentioned.  Mauejf  v.  Ooyder  is  tbe 
report  of  a  trial  before  Ch^  Justice  Tindal. 
By  one  count,  defendant  was  charged  with 
excavating  on  bis  own  land  to  the  injury  of 
plaintiff's  building,  without  giving  previous 
notice;  by  another  count  he  was  cbnrged  with 
negligently  excavating.  Tbe  question  nf  notice 
was  left  to  the  Jury,  who  found  notice  bad 
been  given,  but  upon  a  general  finding  liidg^ 
ment  was  entered  on  the  last  count.  It  » 
plain  that  none  of  tbe  cases  justified  Ibe  state- 
ment in  /juata  v.  Ilolbrook.  Tbe  precise  ques- 
UoD  was  afterwards  raised.  One  of  the  counts 
of  a  declaration  for  injury  done  to  a  building 
by  removal  of  its  support  un  adjacent  land  was 
founded  on  a  lack  of  notice.  Tindal,  Oh,  J., 
In  dealing  wi'b  tbe  case  on  demurrer,  raid: 
"  As  to  tbe  allegation  that  it  wns  the  duty  of 
defendant  to  give  notice  to  plaintiff  of  bis 
intention  to  pull  down  bis  wall,  .  .  .  it  is  ob- 
jected, and  we  think  with  considerable  weight, 
that  no  such  obligation  results  as  an  inference 
of  law  from  tbe  mere  circumstance  of  the 
juxtaposition  of  the  waHs  of  defendant  and 
pteintlff."  TTOtoery,  Oh^aaick,9  Bina.  N.  C. 
384.  That  cause  was  thereafter  tried  before 
tbe  same  chief  justice.  One  of  (he  Ixsnes  was 
cm  tbe  above-mentioned  count.  Damairce  were 
awarded  generally.  On  writ  of  error,  tbe 
exchequer  chamber  reversed  the  judgment. 
Baron  Parke,  delivering  the  uiranimous  judg- 
ment of  tbe  court,  quoted  tbe  language  of 
CM^Jvttiee  Undal,  above  set  out,  and  added: 
"  We  also  think  it  impossible  to  say  ihat,  under 
such  ctrcun)Stance8,  the  law  imposes  upon  a 
Mrty  ony  duty  to  ^e  his  neighbor  notice. 
We  are  incllnea  to  think  that  the  second  count  of 
the  declaration  bos  made  the  breach  of  this  eup- 
pcffled  duty  asubstantial  ground  fordamuce;  and 
tbe  probability  is  that  the  main  damagedid  result 
from  the  want  of  notice,  for  It  is  obvious  that, 
if  notice  bad  been  given,  tbe  plaintiffs  might 
have  taken  precautions  to  streni>tben  their 
vault.  Inasmuch,  therefore,  as  tbe  damages 
are  given  generally  upon  the  whole  declara- 
tion, we  think  that  tbe  judgment  must  be 
arrested,  and  a  ventre  (fe  noM  awarded. "  (Jhad- 
wiek  T.  TfWMf.  6  Bing.  N.  C.  1  (1889).  Not- 
withstanding this  unmistakable  deliverance,  the 
statement  of  ChanceUar  Walworth  commenced 
and  has  continued  to  be  cited  as  expressing  the 
conclusions  of  English  courts  on  tnis  subject. 
In  tbe  edition  of  the  third  volume  of  Kent's 
Commentaries,  which  was  publifbed  in  1840, 
it  is  stated  that  "  if  tbe  owner  of  a  bouse  In  a 
compact  town  finds  it  necessary  lo  pull  it 
down  and  remove  tbe  foundation  of  bis  build- 
log,  and  be  gives  due  notice  of  bis  intention  to 
tbe  owner  of  tbe  adjoining  bouse,  be  is  not 
answerable  for  tbe  injuir  which  tbe  owner  of 
that  house  may  sustain  by  tbe  operation,  pro- 
vided be  remove  bis  own  with  reasonable  and 
ordina^  care."  This  statement  was  not  made 
in  tbe  first  edition  of  that  volume,  which  was 
published  in  1828.  From  that  fact,  and  from 
tbe  note  lo  tbe  passage  above  quoted.  It  is 
plain  Uiat  it  was  based  upon  Latala  v.  BcQmnok 
and  tbe  ZtagUah  caiei  of  16S8;  Tbe  caae  of 


Digitized  by 


Google 


CAXJvoairu  SnPRBua  Cocbt.  Jolt, 


074 

Chadwick  V.  Trowr  w«  not  allnded  to.  After 
the  decision  of  Trov>er  t.  Chadteiek.  Qale  & 
Whatley,  \a  tfaetr  treatise  oo  Essements,  di&- 
cuBsed  the  questioii  of  the  du^  to  give  notice, 
now  contended  tar,  and  declared  tbelr  opinion 
tbat,  if  the  obserrstions  of  C%»^  Justiee  Tin- 
did  in  that  case  were  well  founded,  no  such 
duty  was  imposed  by  law.  Those  observa- 
tlons  were,  as  we  liiave  seen,  adopted  and 
approved  by  the  exchequer  chamber.  Subse- 
quent authors  in  this  country  have  exiwesaed 
views  in  respect  to  the  duty  to  give  notice, 
such  as  have  been  coolended  for,  but  thev  refer 
for  English  authority  only  to  the  caEes  of  1829, 

00  which  the  statement  id  Latala  v.  Holhrook 
bad  been  based.  The  case  of  Chadteiek  y. 
Treteer  is  not  mentioned.  Th^  also  refer  to 
American  cases  as  author!^  for  the  doctrine. 

1  have  not  been  able  to  find  among  them  a 
single  case  justifylngtiie  statement.  The  cases 
generally  cited  are  ShritK  v.  Stoka,  8  B.  Hon. 
453;  Winn  v.  Abetet.  85  Eao.  85.  and  S/iafer 
V.  WiUon,  44  Md.  268.  In  Shri^  r.  Btoke$ 
the  question  of  the  obligation  to  give  notice 
was  not  raised  by  the  pleadings  or  the  evi- 
dence. What  was  said  by  the  court  on  the 
lubject  was  incidental,  and  based  <m  the  sup- 
posed aathority  of  the  English  cases  of  1^. 
In  Wivn  Abdet,  the  question  of  duty  to 
give  notice  was  not  involved.  In  Shafer  v. 
Witaon  the  question  of  liability  for  want  of 
notice  was  raised.  The  court  below  instructed 
the  jury  that  notice  was  a  duty.  In  reviewing 
this  intf  ruction,  the  court  above  only  says  that 
Bttdi  notice  would  seem  to  be  a  reasonable  pre- 
cAUtioD,  and  basis  this  statement  on  Lasala  7. 
Eo^rook. 

This  review  in  my  judgment  justifies  the 
assertion  that  the  doctrine  contended  for  has 
trot  the  sanction  of  authority.  In  the  only 
adjudicated  ease  not  baaed  on  mistaken  dta- 


tiODS  the  determination  was  against  the  doc- 
trine; and  although  the  decision  does  not  bind 
us,  it  mtist  have  great  weight  as  a  dedaration 
of  the  obligations  Imposed  by  the  oommon  law 
on  adjoinlog  property  owners,  by  a  court  of 
eminent  ability.  Having  found  no  support  t<x 
the  contention  of  plaintnTs,  either  in  principle 
or  authority,  I  am  unwilling  to  join  in  impoe- 
ing  this  burden  on  property  owners.  I  have 
devoted  much  consideration  to  this  case,  from 
the  dncere  conviction  that  the  rule  to  be  pro- 
mulgated will  dtaastroualy  affect  urban  prop- 
erty, and  without  producing  any  practical 
good.  A  judicial  delermination  that  notice  la 
necessaiy  in  cases  such  as  that  before  us  can- 
not prescribe  the  form  of  notice,  or  fix  the 
time,  or  provtHe  for  constructive  notice.  Our 
determination  will  simply  require  reasonable 
notice,  and  whether  in  any  case  such  notice  has 
been  given  must  be  matter  for  tbe  juy.  An 
owner  hereafter  proposing  to  improve  property 
so  situate  must  give  notice.  Must  the  notice 
be  in  writing,  or  will  verbal  notice  or  knowl- 
edge suffice?  How  shall  notice  be  given  to  the 
owner  of  the  building  If  he  be  an  infant,  or 
non  compos  mentit,  or  non-residentf  Such  and 
other  wnilar  qnesUons  the  owner,  when  con- 
fronted by  the  rale  to  day  promulgated,  must 
determine  according  to  his  own  view  of  what 
is  reasonable,  bat  consctoua  that  a  Jury  may 
disagree  with  his  view  and  hold  bim  liable. 
If  the  owner  of  the  building  be  infant,  idiot, 
or  beyond  seas,  tt  would  seem  to  be  imposslMe 
to  give  the  niqtdred  notice.  To  add  to  the 
difficulties  and  nalu  which  have  before  attended 
the  putting  down  a  suitable  fouadntion  for 
building  in  such  cases,  the  difficulty  of  giving 
notice,  and  the  risk  of  its  being  infective, 
will  retard  the  improvement  of  such  property 
and  diminish  ila  value.  I  shall  vote  to  affirm 
the  Judgment  below.  ^ 


CALIFORNIA  SUPREBIE  COURT. 


iSt  p.  M.  VANCE.  Petitioner. 

(....CaL....j 

The  Umm  of  ataeenoe  from  jaU  of  one  who, 
having  be«n  committed  under  an  attemative 
judgment  that  be  pay  ■  floe  or  be  Imprisoned  a 
certain  numlter  of  days,  leourea  his  release 
tbrough  (be  unauthoriied  act  of  the  sherllt,  can- 


not be  oonsMereil  as  having  been  spent  In  Jan  la 
saUsfactton  of  the  Judgment. 

(jttiris,i«n.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  the  release  from  jail  of  one  who 
had  been  committed  for  contempt  of  court. 


1SOiB.—Abtence  from  JaU  not  connidered  in  mtiaf ac- 
tum of  the  aeirUnce. 

A  oonvlot  Is  not  aerviog  out  hie  sentence  white 
away  from  prison  on  parol  where  commutation  of 
time  Is  given  1^  statute  for  obedience  to  prison 
dteclpllne.  Woodward  v.  Hnrdock.  1X4  Ind.  4». 

The  time  daring  which  a  conviot  is  at  large  on 
parol  hy  the  govenmr  Is  to  computed  as  part  of 
the  term  of  Us  imprisonment,  so  as  to  extend  the 
period  ol  bts  aentenoe.  /Md. 

One  wbo  escape  from  prison  before  tlifl  expira- 
tion of  his  seotenoe  becomes  a  fugitive,  apd  upon 
his  rotum  no  prevlouB  examination  before  a  mag- 
istrate la  required  before  an  Information  Is  filed 
for  another  offenae  with  which  he  is  charged. 
People  V.  Kuhn,  11  Wedt.  Rep.  SSS,  87  Mich.  SS. 

Tht  Kngltsh  courts  have  found  do  obstacle  In  the 
WHY  Of  executing  a  prlroner  whei«  he  haseaoaped 
aru-r  MnbenM,  aDdiemalnedat  targe  besroad  tba 
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time  fixed  for  exeoutlon.  In  1718,  Charles  KatolilTe. 
after  conviction  andsentcuce  to  death  for  iroason. 
escaped  from  prison  and  went  to  France.  About 
thlrtjr  years  afterwards  be  was  brought  before  tlie 
Mng's  bench,  wtien  his  Identity  was  catabllsbed 
and  he  wan  afterwards  bebeedod.  Rex  v.  BatoHff e, 
18  How.  Bt.  Tr.  1  WUs.  180;  Bex  v.  Harris,  1  Ld. 
Baym.4fl2. 

£enl  Hale  pan:  "If  a  prisoner  f<w  fMonytte In 
Jail  and  escape  and  the  Jailor  pursue  after  him.  bo 

may  take  bim  seven  yean  after,  though  be  were 
out  or  view."  Again :  "If  a  felon  escape  out  of 
the  JaU  by  negligence,  though  the  Jaiior  be  fined 
for  it,  he  may  retake  the  fetou  at  any  time  after,  for 
The  felon  sbaJI  not  take  advantage  of  his  own 
wrong  or  the  Jailor's  punishment."  1  Hale.  P.  C. 
602: 1  BiUB.  Crimee.  421. 

In  Cleek  r.  Com.,  a  GraU.  77T,  tbe'defendaot  waa 
sentanoed  to  ttaprHoniagnt  for  ten  months,  com- 
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ini  wbo  nUeged  fbat  the  tenn  of  impriacminetit 
btd  expired.    Pttitioner  remanded.  ■ 

Tbe  ficts  sufficteDtly  appear  to  the  opinfoD. 

Mr.  A.  H.  Carpenter  forpeMtioDer; 

Mam.  C.  8.  Denson  and  WUson  4b  Wil. 
■on.  tantra. 

Dfl  Hatsb,  J.,  deHvered  tbe  opiDton  of 
tbe  court: 

The  retnm  to  tbe  writ  of  babeas  corpus  is- 
sned  herein  sbows  that  the  petitiooer,  D.  H. 
ViDce,  was  od  October  18,  1889,  adjudged  by 
the  Baoerlor  Conrt  of  Sacraineoto  County  1o 
be  gnlllT  of  contemirt,  and  to  par  a  fine  there- 
for of  ^tOO,  and  to  be  impriBonea  in  tbe  county 
jail  of  Sacraoieoto  County  until  such  fine  was 
paid,  in  the  proportion  of  one  day  for  every 
(tollar  of  the  fine.  Tbe  petitioner  was  on  that 
day  committed  to  lail  nnder  said  judgment, 
•od  there  remaiiiud  until  October  28,  1869. 
when  he  waa  released  bv  tbe  aberiff,  and  re- 
miintd  at  liberty,  free  and  withoutconflDenieDt, 
oDtil  June  10, 1891,  at  which  date  "he  was  re- 
armtcd  nnder  an  order  of  tbe  superior  court 
made  Jnoe  9,  1691,  directing  that  its  former 
jodfrment  be  enforced.  Tbe  release  of  peti- 
dooer  by  tbe  sheriff  waa  not  by  any  nider  of  tbe 
court,  bat  upon  an  uodertaklng  given  by  peti- 
lioner  on  appeal  to  the  supreme  conrt  from  satd 
judgment  of  contempt,  and  it  may  be  assumed 
that  both  the  sheriff  and  the  petitioner  acted 
npoQ  ibe  beHef  that  the  execution  of  said  judg- 
DKOt  was  sta^d  by  said  appeal  and  undertak- 
ioK.  The  petttioDer  now  chthns  his  release 

ro  wloQS  groonds  which  asaall  the  validity 
the  original  judgment  for  contempt,  antl 
•Ik>  because  "the  term  of  such  imprisonment 
hiM  long  expired,  and  there  having  been  no 
legal  or  sutborized  auspengion  of  said  judg- 
nwDL"  In  regard  to  the  first  claim  of  pett- 
tieneritwai  be  sufficient  lossy  that  tbe  affl- 
ilsritB  charging  him  with  contempt  were  such 
u  to  authoHse  the  order  which  directed  him 
to  »how  rause  why  he  should  not  be  ptinlabed 
for  the  contempt  therein  alleged,  and  the  sub- 
Kqnent  proceedings  ending  in  the  judgment 
fw  contempt  were  regular,  and  tbe  judgment 
ilaeW  valid.  The  remaining  ground  upon 
*hicb  the  petitioner  claims  his  release  presents 
the  siagle  qnestioD  wbeitaer  bis  rdease  from 
jail  nnder  Ae  drcnmstances  here  stated,  and 
liientafter  remainlog  at  large  with  free  and 
perfect  Hberty,  for  a  leowth  of  time  sofflclent 
to  have  satisfied  said  jndgmrat  if  he  bad  re- 


awndmr  July  IS,  1810.  He  escaped  September  tL, 
W,  wkI  wm  not  apprehended  until  January  14, 
Kt.  He  soed  out  a  writ  ot  babeas  corpus,  but 
tbe  court  refused  to  dlacharffe  him,  boMtuv  that 
Ik  muat  bear  tbe  lull  measure  of  fmprlsoameni 
IntDooed. 

Vorkbouse  oommtaslooers  are  without  authority 
toccublUi  rules  by  which  a  sub»xiueDt  sentence 
■nhMt  one  Impriaoned  shaD  date  from  bis  Incar- 
fwatton.  or  by  which  deduction  shall  be  made 
ttaa  aeDtenoea  for  food  b^vlor.  Tanvahry  v. 
etatoD.  88  Ttetm.  3M. 

A  prisoner  who  has  served  out  the  full  extent  ot 
■ar  TaiM  aentenoe  under  tbe  general  laws  will  be 
4hchar«ed,  altbou^.  he  waa  aentenoed  to  a  longer 
tenn,  wbetber  tbe  Judgment  waa  altogether  erro- 
Moua  or  only  void  aa  ezoeeeiT&,  Re  lYanklln,  77 
)llcli.«lL 

Citder  tbe  New  Banipehlre  statute,  a  convict 
*ba  hH  been  incaiomited.  but  subseqnmtly  oom^ 
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mained  in  jail,  operate  as  a  complete  execution 
of  the  judgment;  and  it  would  seeoi  from  tbe 
mere  statement  of  tbe  proposition  that  the 
contention  of .  petitioner  on  this  point  cannot 
be  suatained.  The  sentence  of  the  court  was 
that  be  pa;^  a  fine,  and  that  part  of  tbe  judg- 
ment relatrag  to  ImprisoomeDt  was  merely  in- 
cidental to  tbe  judgment  of  fine,  and  in  the 
nature  of  an  award  of  execution  directing  tbe 
particular  way  in  wbicb  that  judgment  sbould 
be  enforced,  io  the  event  of  tbe  non-payment 
of  tbe  fine  imposed,  and  it  seems  clear  to  us 
that  sucb  jadnnent  can  only  be  satiafled  by  a 
compliance  with  Its  terms.  In  tbis  case  it  is 
admitted  that  the  judgment  of  fine  has  not  been 
paid,  and  that  the  defendant  has  not  suffered 
tbe  alternative  of  actual  Imprisonment.  The 
judgooent  therefore  remidns  In  full  force.  Tbe 
act  of  tbe  sheriff  in  releasing  tbe  petitioner  waa 
UDSUtborized,  and  petitlona's  departure  from 
the  jail  to  which  be  bad  been  lawfully  com- 
mitted, wlQiout  having  been  discharged  by  due 
course  of  law,  wasequally  so.and  wasln  euecta 
technical  escape,  from  wbicb  he  can  derive  no 
advantage.  The  time  of  petitioner's  absence 
from  jail.  In  violation  of  law,  cannot  be  con- 
sidered as  having  been  spent  in  jail  In  aatlsfao- 
tloD  of  the  judgment  widch  required  hia  actual 
imprisonment. 

This  question,  although'  presented  here  for 
tbe  first  time,  is  not  a  new  one.  Edwardt^ 
48  N.  J.  L.  565,  the  petitioner  had  been  com- 
mitted to  state's  prison  for  the  term  of  ten  years 
at  bard  labor.  He  made  his  escape,  and  re- 
mained at  large  for  seven  years,  and  be  claimed 
that,  notwithstanding  such  fact,  he  was  en- 
titled to  his  discbarge  at  tbe  end  of  tbe  term 
of  ten  years,  but  the  supreme  court,  In  an  elab- 
orate opinion,  held  otherwise.  The  same 
miestion  came  before  tbe  Supreme  Court  of 
Kansas  in  tbe  well-considered  case  of  Hollon  v. 
HopkiM,  21  Kan.  688,  and  was  dispi.sed  of  ad- 
versely to  tbe  contention  of  the  petitioner  here. 
In  that  case  Ibe  petitiooer  had  been  sentenced 
to  the  state  prison  for  three  years  "from  the 
19«i  day  of  September.  A.  D.  1874."  On  the 
next  day  after  sentence  be  made  bis  escaper 
and  was  not  recaptured  until  1878,  and  be  in- 
sisted that  tbe  judgment  bad  expired  by  Its  own 
limltatloD,  but  the  court  held  that  the  essenlial 
part  of  tbe  judgment  was  that  petitioner 
be  Imprisoned  for  three  years,  and  ihat  the 
time  fixed  by  tbe  court  for  its  commencement 
was  not  sucb  a  material  part  thereof  as  to  per- 


mitted to  an  Insane  asylum,  cannot,  upon  die- 
charge  from  the  asylum,  be  remanded  to  prison,  if 
at  the  time  of  the  dtsoham  the  term  for  which  he- 
was  eentenoed  to  imprisonment  has  expired.  Re 
McQnInn,  UN.  H.  64., 

Oroesv.  Hlce,  71  Me.  L>41,  is  not  In  conflict  with  the 
cases  which  have  been  cited.  There,  a  statute  pro- 
viding that  a  prisoner  should  not  be  discharged 
from  state's  prison  until  he  has  remained  the  full 
term  forwhlcb  he  was  sentenced,  excluding  tho 
time  be  waa  kept  in  solitary  confinement  for  vio- 
lating tbe  prison  rules,  was  held  to  be  une<»wtltu- 
tional,  oa  tbe  ground  tliat  it  dqwived  him  of  lib- 
erty without  due  jnoQCss  OC  law. 

Tbe  defendant,  In  Ex  parte  Cllttord,  20  Ind.  108^ 
was  sentenced.  September  13. 1«62,  to  three  years  la 
state's  prison.  January  9.  IBttl,  he  escaped,  and  re- 
msinod  ut  large  until  April  4,  1867.  at  which  time 
he  was  recaptured.  '  Being  brought  up  on  batieaa 
corpus,  his  dtecharge  was  refosed..  ' 
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mit  an  evasioD  of  the  jadsment  by  the  wrone- 
fal  act  of  the  prisoner.  The  court  there  saia: 
**Tbe  only  way  of  sattsfyiDg  a  Judgment  ju- 
dicially Is  by  fulfilling  ila  requireineots.  Of 
course,  if  Holloa  had  died,  or  been  pardoned, 
tbe  seotence  would  be  at  an  end.  But,  as 
those  things  have  not  happened,  and  as  the 
seoteoce  baa  not  been  disturbed  by  any  judicial 
decision  or  determiDatloD,  there  u  no  way  of 
satisfying  its  requiremenis,  or  of  exhausting  its 
inrce,  except  service  by  Hallon  of  the  time  re- 
quired in  the  penitentiary. 

In  Stat«  Y.  Coekerhtim,  24  N.  C.  204,  the  de- 
feniiant  bad  I^een  sentenced  to  be  imprisoned 
for  two  monibs  "on  and  after  tbe  first  day  of 
NoTember  next."  and  did  not  go  into  pnson 
acrordiog  to  the  sentence,  and  at  a  subsequent 
term  of  tlie  court  it  was  directed  that  the  sen- 
tence should  be  immediately  executed,  and  it 
WHS  held  that  tbe  order  was  proper,  and  that 
the  csseutial  part  of  the  Judgment  was  not  tbe 
time  when  it  should  be  executed,  but  the  ex* 
tent  of  tlie  punishment  fixed.  So  also  Jn 
Dtilan't  Cam,  101  Mass.  319.  the  same  conclu- 
sion was  reached,  tbe  court  holding  that  "ex- 
piration of  time  without  imprisonmeot  is  in  no 
xecse  an  execution  of  the  sentence.  Other 
cnRcs  might  be  cited  to  the  same  effect,  utid, 
indeed,  our  attention  has  not  been  called  to  the 
decision  of  any  appellate  court  holding  to  the 
contrary.  We  are  satisfied  with  the  law  as 
thus  declared. 

retitioner  remartded. 

We  coucur:  Harriwm.  J.,  Shjupatain, 
J.i  KeFajrlaodt  J. 


Alpbeos  BULL,  Appt., 

V. 

Watson  A.  BRAY  ft  al.,  BMpA; 

Tbe  fiHSt  of  fraodulent  Intent  most  be 
found  to  vnpport  a,  Jndfpnent  aeitin^ 
aside  m,  Tolantar^  conveyanee  ae  io 

fraud  of  creditors,  at  least  uoleae  the  taots  found 
at)9olutelr  exclude  all  poeslblllty  of  the  abseooe 
of  fraudulent  Intent  In  tbe  mind  of  the  grantor, 
understatu tea  making  ever]'  transfer  of  property 
with  Intent  to  defraud  or  delaf  a  creditor  void, 
and  providing  that  the  question  of  fraudulent  in- 
tent Ig  one  of  fact  and  not  of  lair,  and  that  no 
transfor  shall  be  adjudged  to  be  fFaudoleDtsolelr 
on  the  ground  that  It  wasDOtmadeforanlnable 
oonalderatlon;  flndings  that  the  transfer  was  vol- 
uotarjr.  that  Um  Brantor  was  Insidvent,  and  that 
the  transfer  aotaalijr  defrauded  oredlton  are  not 
Buffldent, 

(Xar»,unj 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Alameda  County  set- 
ting asioe  a  judgment  in  bis  favor  and  grant- 
ing a  new  trial  in  an  action  brought  to  set  aside 
certain  conveyaocee  as  fraudulent.  AffimmL 
The  facts  are  stated  in  the  opinion. 
3fe$»rt.  J,  F.  Wendell.  W.  B.  Sharp,  S. 
O.  DoBMn  and  WUllam  H.  Sharp  for  ap- 
pellant 

Mettrt.  J.  P.  Pbelan  and  Chu>bar  4k 
Bishop,  with  Venn,  ChlekariBg;  A  Thom- 
as, for  reapondenta. 


OaroQtta,   J.,  delivered  the  opinion  ol 

tbe  court? 

This  is  an  appeal  from  an  order  gnntlog 
defendants  a  new  trial.  The  action  was 
brought  by  plaintiff,  a  judgment  creditor, 
to  Bet  aside  two  certain  deeds  of  gift  made 
by  defendant  Watson  A.  Bray,  the  judgment 
debtor,  to  Julia  A.  Bray,  his  wife,  Uay  ao, 
1880,  and  August  8.  1881,  respectively,  of 
lands  In  Contra  Costa  County,  «s  being  void 
against  prior  creditors.  Plaintiff's  debt  hnd 
been  reduced  to  judgment ;  execution  was 
issued  thereon,  and  returned  wholly  unsatis- 
fied. In  tbe  lower  court,  plaintiff  bad  judg- 
ment, as  prayed  for,  declaring  said  deeds 
null  and  void  as  against  his  jiulgment,  nnd 
that  be  be  entitled  to  enforce  his  execution 
againat  the  property  in  said  deeds  described. 
Dcfenilants  moved  for  a  new  tcial,  and  their 
motion  was  granted  upon  tbe  ground  that  the 
findings  as  filed  omitted  to  find  upon  the 
issue  of  intent  raised  by  tbe  pleadings  in  Uie 
case;  that'Ia  to  say,  there  Is  no  floidlng  on 
the  Issue  made  by  tlie  pleadings,  whether  the 
conveyances  from  Bray  to  bis  wife,  referred 
to  in  the  pleadings,  were  made  or  accepted 
with  intent  to  binder,  delay,  or  defraud  the 
plaintiff  or  other  creditors  of  said  Bray. 
The  question  presented  by  this  appeal  is, 
therefore,  whether,  in  view  of  tbe  facts  found 
by  tbe  court,  it  was  necessary  to  make  a  fur- 
ther finding  as  to  the  fraudulent  intent ;  for, 
if  the  facts  found  by  the  court  necessarily 
establish  the  fraudulent  intent,  that  satisfies 
the  law.  If  probative  facts  only  are  found, 
yet,  if  tbe  ultimate  fact  fiows  as  a  Beceasary 
conclusion  therefrom,  tbe  findings  are  suffl- 
cient.  Otbome  v.  Clark,  60  (}al.  623 ;  Biddtl 
v.  Britaetara,  56  Cal.  881;  Aonts  t.  l/nffor, 
63  Cal.  180:  Cmeny  y.  HdU.  40  C»1.  555. 

The  only  flndinfi^s  of  the  court  necessary  to 
consider  in  the  investigation  of  this  most 
important  question  are  as  follows : 

(1)  That  said  deeds  were  entirely  volun- 
tary, and  there  was  no  valuable  conaideration 
whatever  for  the  making  and  delivery  of  the 
same,  and  said  deeds  wen  deeds  of  gift. 

(2)  That  at  tbe  times  of  the  making  (tf 
said  deeds  the  defendant  Watson  A.  Bray 
was  insotveoc,  and  has  ever  since  remained 
insolvent. 

(8)  That  defendant  Bray,  at  the  time  ho 
made  and  delivered  said  doMS,  was  not  fully 
aware,  and  did  not  know  his  actual  financial 
condition,  and  his  inability  to  pay  and  dis- 
charge in  full  hiB  then  outMaadlng  debts  and 
liabilities. 

(4)  That  by  the  making  and  delivery  of 
said  deeds  Watson  A.  Bray  did  hinder,  delay, 
and  defraud  this  plaintiff  in  the  collection 
of  his  debt. 

Thia  action  rests  upon  section  S430  of  the 
Civil  Code:  "Every  transfer  of  prooerty 
.  .  .  nuuie  .  .  .  with  intent  to  aelay 
or  defraud  any  creditor  ...  is  void.* 
"Every  transfer  of  personal  property  .  .  . 
is  conclusively  presumed  if  made  by  a  per- 
son having  ...  the  possession  or  oontrol, 
.  .  .  and  not  socompanled  by  u  Imme- 
diate deliveiT  ...  to  be  fmndnlent  and 
therefore  void  against  thoee  who  are  his  cred- 
itera.  whlleheremniuilnponMsion.*  Civil 
Code,  %9m. 
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Then,  to  exclude  all  posslbilitT  of  miscon- 
ception arising  out  Of  the  conflicting  decis- 
ions of  other  States  as  to  wlietber  the  ques- 
tion of  intent  is  a  matter  of  law  or  of  fact, 
flection  8442  provides  that  In  all  cases  aris- 
ing under  section  3439  "the  question  of  fraud- 
ulent intent  is  one  of  fact,  and  not  of  taw. " 
It  further  provides  that  no  transfer  shall  be 
adjudged  fraudulent  solely  on  the  ground 
that  it  was  not  made  for  a  valuable  consid- 
etatioD.  It  also  expressly  excepts  transfers 
of  personal  property  arising  under  section 
3440,  for  that  section  makes  tue  question  one 
of  law  by  providing  tliat  transfers  made  in 
a  certain  way  shall  create  a  conclusive  pre- 
sumption of  fraud.  The  general  contention 
of  appellants  in  this  cuse  is  fairly  illustrated 
by  the  doctrine  laid  down  by  Bump,  iu  his 
work  on  Fraudulent  Conveyances,  3cf  cd.  271, 
372:  "If  tbeuct  necessarily  delays,  hinders, 
or  defrauds  his  creditors,  then  tlie  law  pre- 
sumei  that  it  is  done  with  fraudulent  intent. 
The  intent  is  to  tie  assumed  from  the  act. 
The  circumstances  of  the  act,  or  rather  the 
act  itself,  is  conclusive  evidence  of  fraud, 
for  no  man  Is  permitted  to  say  that  he  docs 
not  intend,  the  necessary  consequences  of  his 
own  voIuntaiT  act.  The  law  will  not  specu- 
late about  what  Is  actually  passing  in  the 
donor's  mind,  for  the  act  need  not  be  immoral 
or  corrupL  The  law  does  not  concern  itself 
about  the  private  or  secret  motives  which 
may  inSuence  the  debtor.  ...  He  may 
make  a  conTeyance  with  the  most  upright 
intentions,  really  believing  that  he  nas  a 
right  to  do  so,  and  that  it  is  his  right  and 
duty  to  do  it,  and  yet,  if  the  transfer  is  vol- 
ontary,  and  hinders,  delays,  or  defrauds  his 
creditors,  it  is  fraudulent.  .  .  .  The 
presumption  iu  such  a  case  is  conclusive, 
and  against  ft  all  other  evidence  is  unavail- 
ing. The  debtor  may  have  some  other  pur- 
pose in  view,  but  the  intent  to  defraud  is  a 
part  and  parcel  of  his  act.  It  is  upon  these 
principles  that  the  law  relating  to  voluntary 
conveyances  rests.  In  the  construction  of 
the  Statute,  they  are  deemed  within  its  opera- 
tion, when  they  necessarily  tend  to  defeat 
the  just  rights  of  creditors,  even  though  they 
are  made  bona  fide  and  with  the  intention  of 
conferring  a  gratuitous  benefit  opon  some 
meritorious  object.  The  law  stamps  a  man's 
generosity  with  the  name  of  fraud  when  It 
prevents  him  from  acting  fairlv  towards  his 
oeditora,  and  presumes  fraud  if  he  disables 
himself  from  paving  his  debts.  In  such 
caae  the  presumption  of  fraud  arises  and  may 
exist  without  the  imputation  of  moral  turpi- 
tude. The  principle  is,  that  persons  must 
be  just  before  they  are  generous,  and  that 
delfts  must  be  paid  before  gifts  can  be  made.  * 
This  doctrine,  ever  since  tne  celebrated  cases 
of  Beads  v.  lAvingttim,  3  Johns.  Ch.  500,  1  L. 
ed.  696,  decided  by  Ghanedlor  Kent,  has  been 
recognized  and  accepted  by  many  judges  In 
many  States  of  the  Union. 

Respondents  insist  that  "the  question  of 
intent  is  a  question  of  fact,  and  that  the  in- 
tent or  purpose  of  the  grantor  in  making  the 
transfer  In  all  cases  is  a  question  for  the  Jury, 
and  that  It  is  material  to  the  issue  to  deter- 
mine whether  the  act  done  is  a  bona  fide  trans- 
action, or  whether  it  is  a  tritft  or  contrinnce 
:3L.&A. 


to  defeat  creditors."  "Tlmt  the  question  of 
solvency  or  insolvency  of  the  grantor  at  the 
time  of  the  making  of  the  deeds  is  a  matter 
of  evidence  to  be  given  its  doe  weight  in  de- 
termining the  ultimate  fact  as  to  the  frauda- 
lent  intent  of  the  grantor;  that  a  rich  man 
may  make  a  fraudulent  deed  as  well  as  one 
who  is  insolvent;  and  that  while  a  volun- 
tary conveyance  by  an  insolvent  may  be  prima 
facie  fraudulent,  it  cannot  be  conclusively 
ft'audulent,  for  that  would  make  the  question 
of  Intent  a  question  of  law,  and  thus  be  in 
violation  of  that  provision  of  the  Oodo  which 
says  it  shall  be  a  question  of  fact."  These 
views,  to  }\  great  extent,  are  supported  (jy 
the  exhaustive  case  of  fk>Mrd  v,  Jackimn,  8 
Cow.  450,  and  by  other  autbority,  both  Eng- 
lish and  American.  The  cases  in  this  coun- 
try passing  either  directly  or  indirectly  upon 
the  questions  Involved  in  this  litigation  are 
practically  numberless,  and,  as  we  have  al- 
ready seen,  are  greatly  at  variance.  But,  aa 
has  been  said  by  Bigelow  on  Fraud  (Preface, 
iv.  and  v..  ed.  1877)  :  "The  law  here  to  be 
applied  is  statutory  law,  and,  as  to  the  stat- 
utory law  concerning  fraud  on  creditors  and 
purcnasera,  each  State  of  the  Union,  with 
few  exceptions,  has  a  Code  of  its  own.  in- 
terpreted l>y  independent  tribunals,  and  en- 
forced by  distinct  and  diverse  penalties  and 
procedure.  With  deference  to  the  views  of 
others  who  have  attempted  to  present  a  har- 
monious view  of  the  statutes  of  the  different 
States,  the  author  is  satisfied  that  such  efforts 
are  both  unsatisfactory  aild  dangennis.  The 
decisions  of  the  courts  of  NeW  Yorkconeern- 
Iqgthe  interpretation  of  an  ambiguous  stat- 
ute of  that  State,— that  is,  concerning  the 
Intention  of  the  Legislature  of  that  State  In 
the  passage  of  the  Act, — cannot  be  safe  au- 
thority in  another  State,  bven  upon  a  ques- 
tion of  the  meaning  of  a  statute  framed  in 
the  very  same  woras.  The  Legislature  of 
New  York  meant  one  thing  by  the  language 
used,  and  the  Legislatiire  of  another  State 
may  have  meant  something  else,  and  so  the 
courts  of  each  State  may  have  declared,  and 
rightly.  To  sat,  therefore,  that  the  decisions 
are  in  conflict  is  Incorrect,  and  to  attempt  to 
deduce  the  true  rule  of  law  as  applicable  to 
both  States  Is  vicious. "  Without  attempting 
to  deduce  the  true  rule  from  the  many  au- 
thorities of  many  States,  we  will  dlsca-ss  this 
case  by  the  authority  of  our'  statutes  and 
Codes,  and  in  the  light  of  the  decisions  of 
our  own  judicial  tribunals. 

Hiving  found  the  fact  that  the  conveyances 
were  voluntary  conveyances,  that  the  defend- 
ont  Watson  A.  Bray  was  Insolvent  at  the  time 
he  made  the  conveyances,  and  that  these 
conveyances  delayed  and  defrauded  the  plain- 
tiff in  the  collection  of  his  debt,  was  it  still 
necessary  for  the  court  to  find  the  further 
fact  that  the  Intent  of  the  grantor  in  making 
the  conveyances  was  to  delay  and  defraud 
creditors,  and  was  the  court  justified  in 
granting  a  new  trial  by  reason  of  ite  failure 
to  make  such  finding?  Appellant  contends 
that  the  absence  of  a  finding  of  intent  is 
immaterial,  because  the  conveyance  being 
voluntary,  the  grantor  being  Insolvent,  and 
the  conveyance  having  defrauded  the  credi- 
tor, the  intent  to  delay  and  'defEaud  follows 
87  ..  . 
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m  an  absolute  ead  coucluaive  presumption, 
and  the  intent,  being  tbe  ultimate  fact,  nec- 
essarily results  from  such  probative  facts. 
In  order  to  support  this  cooteation  the  ul- 
timate faci  must  follow  necessarily—tliat  is, 
as  a  matter  of  law — from  the  other  facts. 

In  Cownt/  V.  Hate,  40  Cul.  556,  tbe  court 
said :  "Of  course,  It  is  only  when  the  con- 
clusion follows  as  a  matter  of  law  that  such 
finding  will  be  held  sufficient." 

"The  only  inferences  which  we  can  draw 
from  the  findings,"  said  tbe  court  in  i>e  Ckli$ 
V,  P&rter,  65  Cat.  10,  "are  inferences  of  law. 
We  are  not  al  lowed  to  draw  inferences  of  fact 
from  the  facts  found.  If  this  court  would 
infer  a  fact  from  other  facts,  it  would  be 
UBurpiuK  tbe  province  of  tbe  trial  court, 
which  aloue  can  find  the  facts  in  issue.  This 
is  the  rule  with  regard  to  special  verdicts,  and 
we  are  of  opinion  that  tbe  same  rule  applies 
to  findings  of  fact. "  To  tbe  same  effect  are 
the  cases  of  Chandler  v.  I^pWa  Sat.  Bank,  65 
Cal.  499;  Salitbury  v.  Sliirle!/,  G6  Cal.  226; 
Jlibberd  v.  Smith,  67  Cal.  556. 

It  may  be  conceded  that  it  would  have  been 
perfectly  proper  for  the  trial  court  to  have 
drawn  an  inference  of  fact  as  to  tbe  fraudu- 
lent intent  of  the  grantor  from  the  other  facts 
found ;  that  this  court  might  be  Justified  in 
setting  aside  a  finding  to  tbe  contrary  as  not 
being  supported  by  the  evidence  {Judaon  v. 
Luford,  84  Cal.  6ffi>),  but  that  does  not  dis- 
pense with  tiie  necessity  of  an  actual  and 
express  flndinjg  as  to  tbe  ultimate  fact,  as 
a  »ct,  by  the  lower  court,  nor  authorize  this 
court  to  exercise  what  would  be  orlKinal 
jurisdiction  by  supplying  a  finding  upon 
this  most  vital  ana  essential  matter.  As 
section  S442  of  the  Civil  Code  declares  that 
the  question  of  fraudulent  intent  is  "one  of 
fact  and  not  of  law, "  it  is  not  entirely  plain 
that  tbis  court  can  under  any  state  of  tacts, 
however  plain  they  might  be,  hold  that  the 
ultimate  fact  might  flow  from  the  probative 
bicta  as  a  matter  of  law.  But,  assuminK 
that  the  ultimate  fact  of  "  intent  to  defraud^ 
may  flow  as  "matter  of  law"  from  the  pro- 
bative facta,  yet  to  obviate  a  finding  of  tbis 
ultimitte  fact  the  facts  found  must  necessarily 
and  conclusively  indicate  that  the  grantor 
was  possessed  of  tbe  intent  to  defraud  at  the 
time  the  conveyances  were  made.  If  the 
facts  found  do  not  absolutely  exclude  all 
possibility  of  the  absence  of  fraudulent  in- 
tent in  the  mind  of  tbe  grantor,  then  the 
want  of  tbe  finding  of  such  intent  cannot  be 
dispensed  with  in  tbis  court.  Thus,  in  the 
case  of  Etnmat  v.  Webb,  36  Cal.  204,.  tbe 
court,  in  considering  wbetlio'  it  could  infer 
a  fact  from  other  facts,  said  ;  "  To  warrant 
us  in  so  doing,  the  fact  to  be  inferred  must 
follow  inevitably  from  tbe  facts  found,  or  in 
other  words,  the  aoa-existeuce  of  tlie  tact  to 
be  inferred  must,  upon  every  conceivable 
theory  of  which  the  case  will  admit,  bo  in- 
consistent with  tbe  existence  of  tbe  facts 
which  are  found."  And  to  the  same  effect 
are  Cotenf/  v.  Hale,  49  CaK  A56;  Younger 
V.  PagUt,  80  CaJ-  520  ;  Walker  v.  Ihjffaiideav, 
63  Cal.  313;  Ctyiun  v.  Beaid,  65  Cal.  63; 
Alhambra  AMition  Witter  Co.  v.  Richardson, 
73  Cal.  601. 

Wo  thpq. proceed  to  consider  whether  there 
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is  any  possible  state  of  facts  oonsistent  witb 

the  findings  of  the  court  heretofore  quoted, 
and  also  consistent  witb  the  absence  of 
frauduleut  intent  in  the  mind  of  IJk!  grantor 
at  tlie  time  of  the  making  of  the  deeds  souglit 
to  be  set  aside  in  this  action.  Tbe  findinj; 
of  tbe  court  "  that  the  defendant  Bray  by  tbe 
making  of  these  deeds  did  binder,  delay,  and 
defraud  tbe  plaintiff  in  the  collection  of  bis 
debt"  throws  no  special  light  upon  tbe  solu- 
tion of  tbe  question  as  to  tbe  actual  intent 
of  the  grantor;  while  important  as  evidence 
of  the  intent,  by  reason  of  the  prcsumptioa 
that  every  man  intends  Uie  usual  and  ordi- 
nary consequences  of  his  voluntary  acts,  yet 
our  Statute  requires  that  a  conveyance  .shall 
not  only  delay  and  defraud  creditors,  but 
that  it  was  made  with  the  intent  to  delay 
aud  defraud,  and  tbe  Statute  appears  to 
recognize  the  intent  as  the  prevailing  aud 
controlling  element  in  measuring  the  bona 
fides  of  tbe  transactions.  Bray  did  actnally 
defraud  Bull  in  the  making  of  the  deeds,  by 
depriving  him  of  property  which  would 
otherwise  have  been  applied  to  tbe  satisfac- 
tion of  the  execution ;  but  it  does  not  neces- 
sarily and  conclusively  follow  therefrom  that 
the  intent  was  present  in  bis  mind  to  defraud, 
or  that  in  maEing  tbe  transfer  he  may  not 
have  been  actuated  by  the  most  honest 
motives. 

Appellant  insists  that  tbe  existence  of  the 
facts,  to  wit,  "that  tbe  grantor  was  insolvent 
at  the  time  of  tbe  tranuer,  and  that  the  con- 
veyances were  deeds  of  gift,  render  the  in- 
ference of  fraudulent  intent  absolute  and 
conclusive,  and  a  conveyance  under  sucU 
circumstances,  therefore,  would  be  void 
under  any  and  all  conceivable  states  of  facts  ; 
and  tbis  is  tbe  important  and  determinative 
question  in  tbis  case."  Very  many  of  the 
authorities  from  other  States  relied  upon  by 
appellant  to  support  this  contention  rest  in 
whole  or  in  part  upon  the  presumptions  "  that 
every  num  intends  the  usual  .and  natural 
consequences  of  bis  voluntary  act,"  and  that 
"every  man  is  presumed  to  anow  the  condi- 
tion of  his  own  business;"  and,  applyinc 
those  presumptions,  it  is  said  that  the  natural 
consequence  of  an  insolvent  giving  away  hia 
property  is  to  defraud  his  cmlitor,  and  that, 
therefore,  the  Insolvent  must  have  intended 
to  defraud ;  and,  again,  "a  man  is  presumed 
to  know  tbe  condition  of  bis  own  business 
affairs,  and  therefore. if,  as  a  matter  of  fact, 
be  is  insolvent,  he  must  know  of  such  insol- 
vency." 

Best,  Id  bis  work  on  Evidence,  section  307. 
speaking  of  tbe  changes  which  this  subject 

of  presumptions  has  undergone  in  our  le^al 
history,  says :  "  Certain  presumptions  which 
in  earlier  times  were  deemed  absolute  and 
irrebuttable  have,  by  tbe  opinion  of  later 
judges,  acting  on  more  enlarged  experience, 
either  been  ranged  &iaODg  prammptwiiet  juritt 
tantum,  or  considered  as,  presumptions  of 
fact,  to  be  made  at  the  discretion  of  the  jury. 
On  tbe  whole,  modem  courts  of  justice  are 
slow  to  recognize  presumptions  as  irrebut- 
table, and  are  disposed  rather  to  restrict  than 
to  extend  their  number.  To  conclude  a  party 
by  an  arbitrary  rule  from  adducing  evidence 
in  hia  favor  is  an  act  which  can  only  be 
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jMtlfled  hji  the  '  cteanet  expediency 
Moadest  policy,  and  acHne  presumptions  of 
this  class  ougnt  never  to  have  found  their 
my  into  it." 

Aca»diDg  to  the  proTislons  of  tlie  Code 
ot  CiTil  Procedure  (|g  l«61-li>68),  the  fore- 
going preaumptions  are  disputable  presump- 
tions,  and  may  be  controverted  b^  other 
evidence ;  and,  indeed, '  the  presaraption  that 
every  man  knows  the  condition  of  his  own 
Dosiaess  affairs  has  no  standing  !n  this  case, 
for  tbe  trial  court  has  found  as  a  matter  of 
(set  that  "the  defendant  Bray  did  not  know 
that  he  waa  inflolvrait.''  Ajio,  not  knowing 
his  insolveucy,  how  can  It  be  presumed  from 
tbe  esistoDoe  of  his  Insolvency  that  he  in- 
tended to  defraud?  For  no  man  can  be  pre- 
somed  to  intend  a  consequence  which  he 
does  not  know,  of  which  he  is  ignorant,  and 
which,  therefore,  be  cannot  contemplate.  It 
may  be  conceded  that  one  who  acts  recklessly 
and  le^tfdless  of  comequencei  is  not  to  be 
etoneisted.  The  fraud  in  this  case  rest*  upon 
the  insolvency  of  the  grantor ;  tor,  while  there 
is  no  allegation,  proof,  or  finding  as  to  the 
value  of  tbe  property  convej'ed,  still,  if  he 
was  solvent,  a  gift  of  this  character,  in 
tile  absence  of  an  actual  fraudulent  intent, 
would  be  upheld.  If  defendant  Bny  did 
sot  know  that  he  waa  insolvent,  tJien  he 
did  not  know  that  this  property  was  required 
to  pay  bis  debts,  and  the  flnding  of  the  court 
Uiat  be  was  ignorant  of  his  insolTency  is  ab< 
fiolutely  iDC0Dsist«nt  with  tbe  presumption 
that  be  inteoded  the  consequenoea  of  an  at^ 
which  consequences  d^wnded  upon  Insot- 
necy.  Appellant's  counsel  innst  that  a 
ToloBtarv  conveyance  by  an  insolvent  is  void 
tutder  all  circumstances,  and  that  the  intent 
to  defrsud  is  ccmclusively  presumed.  If  that 
be  to.  it  must  be  by  reason  of  some  prcsump- 
tt<M)  of  lav ;  but.  if  it  be  said  that  R&ud  can 
be  omclusively  presumed  in  any  case,  ex- 
cept as  provided  by.section  3440,  Civil  Code, 
then  baud  is  arain  made  a  question  of  law, 
and  Uiis  would  amount  to  an  abrogation  of 
KctiaaS442,  Id.,  which  provides  that  "fraud- 
ulent intent  is  a  question  of  fact, "  and  would 
be  creating  a  class  of  conclusive  preeump- 
lioDg  not  recognized  or  jnsti6ed  by  either 
■ctioQ  Zm,  Id.,  or  section  1»63.  Code  Ciril 
Proc 

As  has  been  remarked  at  the  Inception  of 
this  opinion,  the  great  number  of  cases  from 
the  courts  of  otiier  States,  cited  by  appel- 
laol'scounseltosupportthiscootention,  will 
nc^  be  reviewed.  .  Some  of  them  directly  sus- 
tain such  position :  others  merely  affirm  tbe 
decisions  of  nin  pritu  courts,  that  a  gift  by 
an  insolvent  ia  anfficient  evidence  to  justifv 
ibe  setting  aside  of  a  eonveyanee  by  a  credi- 
tor: others  hold  the  insolvent  guil^  of  a 
fiaudulnit  intent  as  a  matter  oE  law ;  and 
iBsny  others  are  baaed  npon  the  two  preeurap- 
tim  heretofore  referred  to,  and  holding  that 
BDcb  presumptions  were  conclusive  preeump* 
tioDS.  and  that  therefore  the  fraudulent  lnt«nt 
•wceiBarilv  resulted  therefrom ;  and  this  was 
the  reasoning  adopted  by  this  tourt  in  tbe 
«M  of  SmtrU  V.  Haektt,  8  Cal.  118.  Tlw 
"tHirt  held  in  that  case  that  "every  man  must 
ne  held  to  know  the  Jaw  nid  the  fticts  re- 
^Tiiing  bis  own  business.  *  In  other  words, 
"L.R.A. 


if  the  debtor  is  tssolvoit,  be  is  conclusively 
presumed  to  know  that  fact ;  and,  the  neces- 
sary consequences  of  a  transfer  of  his  prop- 
erty being  to  delay  and  defraud  bis  creditors, 
the  fraudulent  intent  follows  in  all  cases. 
The  important  distinction  between  that  case 
and  tiie  ww  at  bar  Is  that  in  this  case  the 
lower  court  not  only  recognized  the  presump- 
tion that  "every  man  is  presumed  to  know 
the  condition  of  his  own  affairs,"  as  being 
rebuttable,  but  absolutely  rebutted  it  by  find- 
ing aa  a  fact  that  "tbe  defendant  Bray  did 
not  know  the  condition  <A  his  own  alTalrs, 
and  did  not  know  that  he  was  Insolvent." 

In  1  Wharton,  Cont.  ,§  877,  subd.  4.  Is  used 
this  language:  "As  a  condition  of  fraudu- 
lent intention,  insolvency  known  to  the 

firantor  must  be  shown.  A  party  who  be- 
ievea himself  to  have  the  pecuniary  ability 
to  make  a  gift  can  make  sucb  gift  without 
the  risk  of  its  being  subsequently  impeacbed, 
supposing  his  belief  is  not  negHgenUy 
adopted.*^ 

In  the  case  of  8mrU  v.  HatUtt,  mpra^ 
this  court  really  held  Ifaat  a  transfer  of  prop- 
erty by  a  grantor  who  knew  of  hie  insolvency 
was  conclusively  fraudulent;  and,  while  we 
are  not  inclined,  to  even  adopt  that  view  of 
the  law  under  our  statutes,  yet,  troai  the  rea- 
soning of  tbe  court  la  that  oaae,  if  there  had 
been  a  finding  as  to  the  grantor's  ignorance 
of  his  inaolvenoy,  it  does  uut  appear  that  ^e 
case  could  have  oeen  reversed,  and  Judgment 
ordered  for  the  plaintiff.  As  wo  have  already 
seen  {Bamal  v.  mpm),  if,  upon  any 

conceivable  IbeoiT,  the  infempAj  of  ftaudu- 
lent  intmt  would  be  inoonslslent  with  the 
faotof  Insolv^y,  then  this  court  cannot  find 
tbe  intent  as  matter  of  law.  Now.  Itappears 
from  t^e  record  In  this  case,  in  addition  la 
the  findings  already  discussed,  that  tlie  lia- 
bilities and  assets  of  tbe  defendant  Bray  ap- 
proximated three  quarters  of  a  million  doN 
tars,  respectively ;  that  he  continued  in 
business  for  years  after  these  deeds  were 
made,  and  before  he  made  an  assignment  for' 
tbe  benefit  of  his  creditoiB ;  and,  in  addition 
to  these  facts,  we  will  suppose  that  he  hon- 
estly believed  at  all  times  tliat  he  had  ample 
proDerty  remaining  to  pay  his  debts  after 
this  property  was  transferred,  and  tfiat  the 
praporty  tmnsferred  was  of  merely  nanlnal 
value.  A  state  of  facts  ooald  be  Imagined 
even  much  QK>re  favorable  to  the  grantor. 
Bray,  thui  the  foregoing,  and  which  would 
be  perfectly  reconcilable  with  tbe  fact  of  ac- 
tual insolvency,  and  tbe  absence  of  fnindu- 
lent  intent  at  ue  time  of  tbe  making  of  tbe 
convevances;  and.  conceding  tbe  trial  court 
would  be  justified  in  drawing  the  inference 
of  fraudulent  intent  from  such  a  state  of  fads, 
this  court  would  not  and  could  not  say  that 
sneh  intent  would  flow  therefrom  as  a  mutter 
of  law.  It  is  difficult  to  see  how  trivial 
gifts,  made  with  fair,  honest  intentions,  can  ' 
be  adjudged  to  have  been  made  with  a  fraud- 
ulent intent,'  when  Inteht  is  declared  to  be  n 
matter  of  fact  in  all  cases. 

In  tlie  cose  of  Carjtmiiet'  v.  Mmdenhall,  2S 
Cal.  484,  it  was  held  that  a  finding  of  a  de- 
mand by  one  tenant  in  common  to  be  let  into- 
possession,  and  a  refusal  his  co-tenant, 
was  not  a  finding  of  ouster.    The  court  said : 
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"The  law  will  not  presume  from  either  the 
one  or  the  other,  our  from  both  combined, 
that  there  was  an  intent  to  oust.  That  intent 
must  be  established  as  a  fact  by  the  Snding 
of  the  jury.  Converaion  is  one  of  the  points 
to  be  established  in  actions  of  trover,  but 
it  is  settled  that  demand  and  refusal  is  not 
conversion,  but  only  evidence  of  it,  for  the 
cottaideration  of  the  jury.  In  the  absence  of 
all  explanation,  the  court  would  be  justified 
in  directing  or  odyising  tlte  jury  to  infer  a 
conversion  or  an  ouster,  in  a  case  like  the 
one  at  bar,  from  the  iact  of  demand  and  re- 
fusal, but  the  inference  is  to  be  made  by  the 
jury  and  not  by  the  court,"  There  appears 
to  be  no  reason  why  the  legal  principles  de- 
clared by  this  court  in  the  criminal  case  of 
People  V,  Miu,  SO  Cal.  44,  are  not  applicable 
here.  The  defendant  was  charged  with  an 
assault  with  intent  to  commit  murder.  It  is 
a  statutory  olTeose,  and  the  intent  is  the  es- 
aential  inerediout.  The  trial  court  gave  the 
following  instruction:  "The  jury  are  In- 
structed that  the  natural  and  probable  conse- 
quence of  every  act  deliberately  done  by  a 
person  of  sound  mind  is  presumed  to  have 
been  intended  by  the  author  of  said  act ; 
and  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants, or  either  of  them,  did  shoot  at  said 
Henry  Coffey,  as  charged  in  the  information, 
and  that  the  natural  and  ordinary  conse- 
quences of  said  shooting  would  be  the  death 
of  said  Henry  Coffey,  then  the  presumption 
of  law  is  that  tlte  defendant  so  shooting  did 
shoot  at  said  Coftey  with  intent  to  kill  him." 
This  court  said :  '"It  Is  doubtless  true  that 
a  mnn  is  presumed  to  have  intended  the  im- 
mediate and  natural  consequences  of  his  act, 
but,  when  an  act  becomes  criminal  only  when 
it  Ims  been  performed  with  a  particular  in- 
tent, that  intent  must  be  alleged  and  proved.  ' 
It  is  for  tiie  jury,  under  all  the  ciroumstances 
of  the  caM.  to  say  whether  the  intent  required 
by  the  Statute  to  constitute  the  offense  ex- 
isted in  tlie  mind  of  the  defendant."  This 
charge  withdrew  from  the  jury  the  consider- 
r.t\on  of  the  question  whether  the  defendants 
intended  to  kill  Coffey.  The  defendants 
claimed  that  tiMy  were  acting  in  self  defense, 
and  upon  real  and  apparent  danger.  To  tell 
the  Jury,  tlierefore^  if  they  believed  Uist  the 
defendimtB  had  shot  at  Coffey,  and- that  tlie 
natural  and  ordinary  consequences  of  the 
shooting  would  be  the  death  of  C^offey,  the 
law  would  presume  them  guilty  of  an  intent 
to  kill,  was  erroneous,  Imchuso  it  entirely 
disregards  the  question  whether  the  defend- 
ants acted  in  good  faith,  and  to  defend  them< 
selves  against  real  or  apparent  danger.  So, 
in  the  cose  at  bar,  if  a  voluntary  transfer  by 
th.c  defendant  insolvent  carries  with  it  a  con- 
clusive fraudulent  intent,  the  defendant 
would  be  precluded  from  showing  bis  mo- 
tives and  good  faith  Id  making  the  convey- 
ance, and  the  question  ot  intent,  which  a 
jury  may  have  been  called  to  try,  which  in 
ail  cases  is  a  question  of  fact,  and  which  is 
the  fact  in  the  case,  would  be  driven  from 
the  case  by  the  court  calling  to  its  aid  pre- 
sumptions which,  aa  we  have  already  seen, 
are  not  only  liable  to  attack,  but  are  put  to 
18L.R.A. 


Sight  at  the  moment  they  come  In  contact 
with  a  substantial  fact. 

The  case  of  Ilager  v.  BMiuReT,  29  Cat.  58, 
59,  holds  that  insolvency  is  but  a  circum> 
stance  from  which  fraud  may  be  inferred  or 
argued ;  evidence  of  fraud,  but  not  by  any 
means  conclusive  or  iirebuttable  evidence. 
In  that  case  the  court  said :  "In  a  case  like 
the  one  at  bar,  insolvency  is  not  a  fact  of 
Jurisdictional  consequenoe,  nor  is  it  per  se  a 
condition  of  relief.  .  .  A  complaint 
framed  for  the  purpose  named,  while  stating 
that  the  de^d  wu  without  oonsidnatioii, 
should  aid  or  help  out  the  averment,  not  by 
averring  insolvency,-  for  that  is  but  a  cir- 
cumstance, not  by  averring  genentUy  that 
the  deed  was  fraudulent,  for  that  is  but  a 
conclusion  of  law,  but  by  averring  the  fact 
superadded  by  the  Statute,  to  wit,  that  it 
was  made  with  'intent  to  hinder,  delay,  or 
defraud  creditors. '  Tlie  state  of  the  grantor's 
worldly  affairs  may  be  used  as  evideuco  to 
elucidate  ^e  intent,  if  disputed;  but  as 
matter  of  pleading  it  is  not  necessary  that 
insolvency  sliould  l)e  averred  in  the  com- 
plaint, and  for  the  obvious  reason  that  the 
tact  does  not  enter  as  a  term  into  the  legal 
proposition.  A  rich  man  may  make  a  fraud- 
ulent deed  as  well  as  one  who  is  iuBOlrent." 

The  Civil  Code  provides  that  the  mere  want 
of  consideration  does  not  of  itself  render  a 
convovahce  fraudulent  as  to  creditors ;  and 
considering  this  section  in  connection  with 
the  presumptions  recognized  by  the  oourt  in 
Swartt  T.  aailett,  tupra,  the  dlstinctifm  be- 
tween salM  i<x  an  inadequate  oonsideratioii 
and  voluntary  conveyances  Is  entirely-  im- 
perceptible, and'  the  question  in  both  eases 
at  once  becomes  one  of  intent  to  be  decided 
from  all  the  evidenoe  in  the  case.  The  dif- 
ference ia  these  two  classes  of  oonveyaucca 
is  only  in  degree ;  for  the  grantor  must  upon 
appellant's. theory  be  pmumi|d-t6  know  his 
condition,  and  to  know  that  Ute  considMBti<» 
is. inadequate,  and  that  he  is  thereby  depriv- 
ing his  oreditoni  of  the -portion  of  the  "nmd* 
which  is  represented  by  the  differenoe  be- 
tween an  adequate  and  inadequate  consider- 
ation, he  must  be  ptesumed  conclusively  to 
intend  to  deftnud  them  pro  iunto,  for  the 
conveyance  is  voluntary  to  that  e^ttent.  But 
McFadd^n  v.  MiteJuU,  54  Cal.  629.  holds  tfaat 
inadequacy  of  price  and  insolvcbcy  of  the 
debtor  are  only  circumstances  more  or  Less 
potential  in  the  determination  of  fmnd  as  a 
question  of  fact;  and,  referring  to  certain 
Instructions  given  by  the  trial  court,  Justice 
McKee  says:  "By  these  instructions  the 
court  in  effect  took  away  frorai  the  jury  the 
oonsideratioD  of  fraudulent  intent  as  a  ques- 
tion of  fact,  aad  as  they  are  contrary  to  the 
plain  rule  established  by  the  Code  the  cause 
)8  remanded  for  a  new  trial."  Appellant's 
position  in  this  case  takes  away  from  the 
jury  the  consideration  of  fraudulent  intent 
as  a  question'  of  fact.  Ia  Jamison  v.  King^ 
50  Cal.  186,  the  court,  speaking  through  Jva* 
tiee  MoKinstry,  said :  "  Doubtless  the  concur* 
rence  of  insolveoey  on  the  part  of  the  assign- 
or, and  inadequacy  of  price,  woald  be  a 
circumstance  strongly  tendinff  to  Mtabllsh 
fraud;  but  inadei^uacy  or  failure  of  con- 
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tid«nitioa  Is  not  ItfiAt  nifBdait,  even  as 
a^nrt  the  civditon  of  an  inwlTent  assignor, 
to  authorize  a  court  to  find  fraud  as  a  oon- 
cluaion  of  law.  By  our  Statute  It  is  pro- 
vided :  'The  question  of  fraudulent  iotent, 
in  all  cases  arising  under  thft  piovialons  of 
this  Act,  shall  be  deemed  a  question  of  fact 
and  not  of  law ;  nor  aball  ftny  cooreyance  or 
charM  be  adjudged  fraudulmt  aS'  against 
creditors  or  purchasers  solely  on  the  ground 
that  it  waa  not  founded  upon  a  Taiuable 
consideration.'  In  the  case  before  us  tbe 
district  court  did  not  find  fraud  as  a  fact  or 
as  a  ooocluBioD  of  law,  nor  does  the  amended 
complaint  allege  it."  In  Milter  v.  Shaart, 
24  Cal.  504,  the  court  uses  this  language : 
"  Whether  the  tnuusctloiui  in  unestion  were 
entered  into  by  tbe  Millm  wltb  intent  to 
hinder,  delay,  or  defraud  their  creditors  Is  a 
question  which  the  Statate  leaves  to  the  de- 
tenDinatioo  of  tlte  jury  upon  such  evidence 
as  may  be  presented  tor  tbeir  oonsideration. 
The  intent  is  expressly  deolarad  to  b»  a 
QnssU<m  of  fact,  and  roust  tlieiisfore  be  for 
the  jury,  and  not  the  court.  In  the  ingfrnn- 
tioQ  almve  quoted  ib»  court  in  effect  takes 
tbe  question  from  the  eoneideration  of  the 
jurv,  and  assumes  tbe  decision  thereof."  In 
Jlariit  T.  Bums.  50  Cal.  141;  it  appear^  tbe 
trial  court  instructed  the  jfOy  that  certain 
bets,  if  proven,  were  eoBclusive  as  to  tbe 
latent  of  the  sacilfnKir  to  hinder,  delay,  and 
defraud  bis  creditors.  In  tbe  opinicHi  of  this 
court,  C^irf  JuMtux  Wallace  says.-  "This 
ipstniction  caanot  be  supported.  The  quea- 
tioD  of  fraudulent  intent  is  a  queatiMi-  af 
fact ;  it  is  so  declared  by  tjio  Statute.  .  .  , 
Tbe  iDstruction,  in  efl^ct,  took  sway  from 
tlte  jury  the  decision  of  tbe  question  of  fact!, 
and  established  the  fraudulent  Intent  by  mere 
legal  conclusion  from  an  isolated  oircum- 
itaDce.  This  we  held  erroneous  in  Jamim/n 
V.  King,  50  Cal.  133,  Rt  the  present  tmn." 
Tliii  decision  is  not  based  upon  tbe  ttieory 
tlial  the  facts  referred  to  by'  the  trial  court 
in  the  instruetion  were  in  tfaomsetves  too 
weak  to  justify  a  conclusive  presumption  of 
afrmdafent  intent:  but  it  declared  that  tb6 
intent  being  a  buestiod  of  fact,  such  a  pre- 
snmption  could  not  be  indulged  la  uuder 
our  Siatate. 

If  tbe  Legislature  had  intended  a  gift  by 
an  ioBol  vent  to  constitute  a  constructive  fraud 
or  fraud  in  law,  it  was  easy  to^have  said  so. 
Instead  of  thaU  they  expressly  legislated 
>«ay  all  the  reasoue  upon  which  the  deciS' 
ions  80  holding  profess  to  stand.  When 
the  Legislnlnre  did  Intend  to  preserve  tbe 
wKtri&e  of  fraud  In  \hm,  they  did  so  in  ex- 


press Isngoage,  br  noktMi  8440,  Clvfl  Oode, 
and  then  provided  that  In  all  other  cases  Xbn 
question  of  fraudulent  intent  is  one  of  fact, 
and  not  of  law.    It  is  impossible  to  cem- 

Cend  how  any  decision  or  series  of  decis- 
of  other  States  can  make  the  qaeetion 
of  fraud  In  this  State,  and  in  this  character 
of  action,  a  question  of  law.  No  decisi<m 
or  series  of  decisions  can  repeal  a  statute. 
Let  ths  order  be  cMrmed. 
We  oonour:  DeRavem.  J.  i  HarrlaWt 
J. ;  HflFarlAiid,  J. ;  Pa>t«ra«nt  J. 

Baatty,  OA.  J.: 

!■  concur.  It  does  not  seem  possible  to 
SToid  the  coDolusIon  that  the  law  of  Cali- 
foinia  on  the  subject  of  voluntary  convey- 
ances by  tnsolvenc  debtors  Is  such  as  In  tne 
opinion  of  JtuXiee  Garoutte  it  Is  declared  to 
be.  But  I  cannot  refrain  from  expressing 
the  belief  that  it  is  most  unfortunate  that 
the  oourt  should  be  forced  to  that  conclusion. 
When  an  insolvent  debtor  makes  a  gift  of 
bis  propCTtr  to  a  donee  of  his  own  selection, 
fhele-  en  be  bnt  one  resalt,  so  f w  as  his 
creditors  are  concerned.  They  an  neeessarily 
depriwd  of  what  Is  rightfully  theirs,  and 
tiie  law  ought  to  pronounce  such  transaction 
ipto  fact*  naudufeot  and  void  as  to  them. 
Our  Legislature,  however,  has  deliberately 
chosen  to  make  tbe  rights  of  credlton  In  sucn 
case  deiwnd,  not  upon  the  proof  of  facts 
susceptible  of  dsmonBtratiOn,  and  from  which 
the  injury  is  a  necessary  result,  but  upon 
proof  of  the  secret  intent  of  the  debtor;  in 
otfaerworda,  upon  the  whim  of  a  jury.  Such 
a  law  Invites  fraud,  puts  a  premium  upon 
perjurv,  and  multiplies  fmittess  lltigottoil. 
It  ought  to  be  changed,  but  the  Ijegislalure 
alone  lias  the  power  to  change  it.  In  the  mean 
time  the  courts  should  elve  Uie  utmost  force 
and  effect  to  bo  miich  of  the  law  for  the  protec- 
tion of  credit<av  as  remains.  Tliere  should  be 
no  heaitatlon  in  stating,  and  in  evctywbere 
insisting  Upon,  tbe  proposttinn  timt  a  volun- 
tary conveyance  by  an  insolvent  debtor  is 
prima  facie  proof  of  a  fraudulent  intent, 
which  throws  upon  tbe  donee  the  nece^it^y 
Of  rebutting  tbe  inference  of  fraud  ;  and  it 
ought  not  to  be  held  or  intimated  that  such 
inference  will  be  rebutted  by  tbe  mere  fact 
that  the  debtor  was  at  the  date  of  the  con- 
veyance ignorant  or  uncertain  as  to  his  in- 
solvency. It  ought  to  be  made  dear,  on  thu 
Contrary,  that  he  believed,  and  had  gonil 
reason  to  betieve,  that  bis  property  remaining 
after  the  conveyance  would  be  amply  sufti- 
cfent  M  enable  him  to  meet  and  discharge 
his  obUgations  as  they  matured. 


PENNSYLVANIA  SUPREME  COURT. 


APPEAL  OF  Charles  M.  LUKENS  tt  al. 
It$  Bemj  KESLEira  ESTATE. 
(....Pa.-.-) 

'*  *— Hw^'My  <*f  two  wltneaaea  <»t 

Koca.-H'jMf  <■  noc  MtflefeaC  oorutf«raHon  /or 
cotOraeL 


ttnlr  eqnmlsBt  In  umiananiji  tomodtfr 

an  aote-nupUal  aKreemeot  even  on  the  ffi^xiid 
of  fraud. 

2.  The  renuuptlonofliermKrital  duties 
byawllb.  wbohaavolimtarily  estrane<ed  hen 
self  from  her  husband  because  of  her  d)»<ati»ifHc- 
tion  with  a  valid  and  trfndtng  antc-niiiitial  oon- 

undev  a  JCftal  oWifTdtlra  to  perform  oaniiut  consti- 
tute a  consldetatlott  for  a  new  contract  Bni-tlctt 


eomraeu  ■  tute  a  consldetatlott  for  a  new  contract,  miticu 

performanoe  of  an  act  wUoh  the  pailv  tt  1  v.-W7B:aD,  U  Johns.  208;  Crosby  v.  Wood,*  N.  V. 

» U  a  A.  1 
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tnat.  It  DO  coDildnMlOB  <6r  •  nvooatkm  of 
•ncAiooiittaot. 
3.  AbMdoiUMnt  of  lagttl  ptweMdln^ 
whldi  »re  without  merit,  b  nouoiuidcm- 
tlon  tor  tbe  sevocmtioa  of  a  vitlld  and  bitMag 
«MitncL 

(OotolierS,UBL) 

APPEAL  by  tbe  executors  aod  troatees  un- 
der ibe  -will  ol  UcDiy  £esler,  deceased, 
from  a  decree  of  the  Orpbaaa'  Cbtut  of  Phila- 
detphia  County  awarding  Mary  R.  Eealer  one 
tiiird  of  decedent's  personal  estate,  ttetined. 

Hary  R.  Kesler  vm  tbe  wife  of  fieniy  Kes- 
ler.  Before  tbelr  mArriage  they  entered  into 
a  contract  by  which  she  was  friven  a  certain 
annuity  io  full  satisfaction  of  all  claims  upoo 
bis  estate.  She  claimed  Uiat  this  coDtract  was 
a  fraud  upon  her  rights  and  the  aUdtUog  judge 
disregarded  it  and  permitted  tbe  widow  to 
shore  in  tbe  estate  u  though  Ibe  testator  had 
died  ioteetate. 

Further  facts  appear  in  tbe  oploioii. 
Mturt.  Joeeph  M.  PUe  and  Richard  P. 
White,  for  appellants: 

A  party  executing  a  legal  instrument  is  pre- 
sumed to  be  acquaJnled  with  its  coutents — 
where  it  Is  unconnected  with  suspicious  cir- 
cumdlanoes  the  burden  of  dtsprovuig  tbe  pre- 
■u^ttion  lies  ou  blm  who  would  impeach  the 

Ormifieicet  IBttate,  14  Pa.  489. 

If  one  who  Is  about  to  execute  an  instrument 
can  read  It,  and  neglects  to  do  so,  or  being 
blind  or  illiterate  chooses  to  act  without  requir- 
ing tbe  cooteota  to  be  made  known  to  bim.  be 
will  be  bound  to  it. 

Fmnaytvania  B.  Cto.  t.  iSGtey,83  Fa.  908. 


BvldcoA  to  destroy  ft  wrilfen  contract  muflt 
be  clear,  precise  and  IndoUlalde.  Tbls  can 
only  be  done  by  the  testimony  of  two  witnepRea 
or  one  witness  corroboraied  by  circumstaDCcu 
equivalent  to  aootber. 

Tkomat  Loose,  6  Cent.  Kep.  198, 114  Fa. 
95. 

DecUratlons  .ot  (be  -testator  cannot  be  re- 
ceived to  efiablisb  a  fact,  since  the  testator  is 
not  a  party  to  the  conflict  over  the  dispontion 
ofhiseelate. 

Ilereter  v.  ITertter,  122  Pa.  23». 

Me$»r».  Samiiel  P.  Hanson  and  Johia 
Johnson,  for  appellees: 

The  deed  of  maRla^seMlemeDt  was  void  be- 
cause procured thrdugbfiQAid.  Tbereisno rule 
of  evidence  tvhiob  requires  that  fmad  shall  be 
proven  by  more  than  one  witness. 

In  ThoTna*  v.  Ia>om.  5  Cent.  Rep.  190. 114  Pa. 
8S,  tbe  evidence  referred  to  was  evidence  of 
facts  which  varied  at  changed  the  wriling;. 
Fraud  Is  a  fact  like  any  other,  which  can  be 
proved  without  overcomiog  that  weight  of  in- 
ference which  sustains  a  written  instrumcDt 
against  an  effort  to  modify  It  by  parol. 

The  presumption  as  against  a  person  of  sound 
mind,  who  signs  an  instrument,  that  he  or  elie 
is  acquainted  with  its  contents  necessarily  falla 
after  uncontradicted  proof  has  been  offered,  of 
the  existence  of  a  deliberate  fraud,  calculated 
to  Induce  tbe  execution. 

If  there  be  affirmative  proof  of  fraud,  tbe 
settlement  will  not  be  permitted  to  stand.  Xhe 
woman  does  not  bear  such  a  position  townrds 
the  man' as  enables  blm  to  induce  bet  signature 
to  d)e  settlement  by  any  deceit. 

See  ShM't.App.  1  L.  R  A.  832,  181  Pa.  303: 
HMjt*  Am.  IM  Pa.  «M:  RHne  v.  KUne,  57 
Pa.  190;  TVerium  v.  Binnt,  08  Pa.  248;  Ifar 


300;  t  Patsons,  Oont.  tt7;  Tanderldtv.  Sobrerer.n 

N.  Y.  882. 

Neither  the  promise  to  do  a  thing,  nor  the  aotual 
doing  of  it,  wilt  be  a  good  oonsideratioD  if  It  Is  a 
tblnff  which  the  party  is  bound  to  do  by  tbe  geoe- 
nU  law,  or  by  a  aubsistloir  oontract  with  the  other 
party.  Pollock,  Oont.  161;  Crosby  v.  Wood,  0  N.  T. 
aOO;  Deacon  v.  Grldley,  1&  C.  B.  806. 

"Nor  is  tbe  perTormanoe  of  that  which  the  party 
was  under  a  previous  valid  legal  obligation  to  do 
•  sulHoienc  consideration  for  a  new  oontraoL**  2 
Paisoos,  Cooc  tff. 

VXvttmtUm*  of  the  rule. 

When  certain  aaUora  had  signed  artlclea  to  oom- 
plete  a  voyage*  butat  aa  Intennodlate  port  refused 
to  )n>  on,  and  ttte  captain  thereupon  promised  to 
pay  them  Increased  wages,  It  was  held  that  the 
promise  was  without  conslderatiOD.  Bartlott  v. 
WymRD,  14  Johns.  300. 

A  firm  having  a  oootraot  to  buUd  a  railroad 
found  the  contract  unprofltable,  whereupon  tbe 
railroad  company  promised  If  they  would  go  on 
HDd  complete  the  contiuct  they  would  repay  to  the 
oootracton  all  of  the  obligations  which  they  had 
or  would  incur  In  oonsequenoe  of  their  oompletloa 
of  tbe  work.  Held  do  oonelderatloo.  Ayres 
Chicago,  B.  I.  &  P.  R.  Co.  6K  Iowa,  478. 

Tlte  payment  ot  tbe  accrued  Interest  upon  a 
promissory  note  whlob  is  past  due  does  not  oonatt 
tute  a  valid  oonsldetatlon  for  the  exteoston  of 
the  note;  It  Is  the  payment  of  Interest  lu  ad- 
vance that  wlU  support  and  enforce  an  extension. 
Waters  V.  Simpson.  7  UL  6T0t  Warner  v.  Caaspbell, 
» 111.  880;  Dennis  v.  Piper.  SI  UL  App.  IW. 

wttea  a  mortgagor,  aa  a  condttton  to  the  pt^. 
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ment  of  his  mortgage,  exacted  from  the  mortgasso 
ao  obligation  that  he  would  procure  tbe  cancella- 
tion of  aoertaln  outstanding  bond  executed  by  the 
mortgagor,  or  pay  blm  the  sum  of  %vn,  said  t>otid 
being  given  to  indemnify  against  some  apparent 
Incumhniaoe.  It  was  held  that,  it  not  being  showio 
that  there  was  any  tncumbraooe  erietiog  ogalnsC 
tbe  land,  the  obligation  was  wltbout  constdemtion. 
Conover  v.  Stillwell,  8i  N .  J .  L.  54. 

A  promise  to  pay  an  attomey  additional  com. 
pensatlon  to  attend  as  a  witness,  after  be  baa  t>eon 
duly  Bubpceaaed.  Is  without  consideration.  Tbe 
attomey  did  nothing  except  what  he  was  locally 
bound  to  do.  Bmltliett  v.  Blythe,  1  Barn,  ft  Ad.  614. 

Part  payment  of  a  debt  overdue  Is  not  a  valid 
bomddemtlon  for  an  agreement  to  postpone  or 
dls(diarge  tbe  payment  of  tiie  residue.  Pabodfe  v. 
King.  12  JOhos.  «M:  Reyntrids  v.  Ward,  S  Wend.  BOl; 
Gibson  V.  Renne,  19  Wend.  889;  Ssalth  V.  Barthole- 
mew,  1  Met.  Z7S;  Ueaoon  v.  OrMtey.  |6  C  B.  ZM. 

So  a  promise  to  pay  Inoreased  oompenaatloa  for 
services  which  the  party  was  under  a  prior  lenl 
obligation  to  render  is  not  valid.  Btltk  v.  M yriok, 
2  Compb.  ai7:  Hsrrts  v.  Carter.  8  BL  ft  B).  6S0;  Voor- 
bees  v.  WoodhuU,  33  N.  J.  L.  4M. 

The  relinquishment  of  a  'aeourity  deposited  \xy  % 
debtor  with  bis  croditor,  as  oollateral  security  for  a 
debt,  wbtDta  waaafterwardsdlBOhargedliyaooinpo- 
sftlon  deed.  Is  no  consideration  for  a  promise  by  the 
detrtor  to  pay  the  roridue  of  tbe  debt  beyond  the 
amount  of  uieeomposttlon;  the detrttwlug  released 
and  tbe  d^itor  entitled  to  the  letum  of  tke  seosrit^ 
the  creditor  oaniut  nke  Its  ■omodera  oooeklera- 
tlonof  anewpTMBliBi.  OowperVtOraaiuTMeee.  & 
W.  088:  McDonald  v.  NeUton.  t  Cow.  140;  Crosby  r. 
WaDd,«N.Y.Mi. 
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Uiittn*'*  Am  86  Pa.  CIS;  Miik^$  App.  107 
Fk.  811;  TartUey  r.  (hUhberUoA,  108  Pa.  895; 

T.  Bosi,  Od  Pa.  298;  RumtPt  Am.  75  Pa. 
2T0;  Awd  T.  2>e  /^a  Montagnie,  73  M.  Y.  602; 
(i>Mjfccit  V.  Qymitoek.  57  Bftrb.  453.  470;  RAot/tw 
T.  «rfe,  L.  R.  1  Ch.  App.  352;  Turner  v.  (M- 
Uu.  L.  B.  7  Ch.  App.  839;  Stnery  v.  King,  5 
R.  L  Cae.  627,  657,  668;  BogfUon  v.  Eof^ton, 
IS  BetT.  278,  814:  OwAv  T.  Lamotte,  Id.  241. 
249:  Whelan  v.  WMan,  8  Oow.  587. 

Tfae  burden  of  proof  being  od  the  beneficiary 
DDder  the  deed,  be  must  clearly  and  afllrma- 
tm\j  prove  that  the  woman  (1)  fully  knew 
what  she  was  doini^;  (2)  was  entirely  corope- 
i«Dt  to  act;  (8)  was  wholly  free  from  undue  in- 
flnenoe:  (4)  had  Independent  advice;  (5)  that 
tbe  irsosactioD  was  righteous:  (6)  that  it  fully 
expreised  her  hitentions;  (7)  that  "tbe  deed 
was  the  well-understood  act  ot  her  mtnd,"  and 
(9)  that  she  had  full  knowledge '  'of  Its  (mport 
and  etiect." 

This  burden  of  proof  the  appellants  have  not 
■numed.  They  have  btUed  to  show  tbe  erist- 
eoce  of  aoT  of  Uiese  regataltea. 

Slory  Eq.  %  808:  Ktine  v.  KHne,  Boyd  v. 
JkLa  ifmlagnie.  8kM^a  App.,  and  Whelan  v. 
Wkeian,  mpra;  Gnu  t.  Leber.  47  Pa.  526. 

lo  Thamton  r.  While,  1  U.  8.  1  Dall.  426,  1 
L.  ed.  206,  it  was  said:  "In  tbe  case  of  Bar- 
teg  T.  Hanew,  S  Ch.  Cas.  180.  three  aucoeasive 
duDcellors  decreed,  on  tbe  parol  proof  of  a  rin- 
ffe  witnen,  ^dnst  a  deed  of  eetHeinent." 

See  also  WaUaee  r.  Baker.  1  Bian.  616; 
Dinkte  v.  ManhaU,  8  BhlD.  589. 

DecIaraLions  of  an  interested  party  made  be- 
fore, at  the  lime  of,  or  after,  a  contract,  are 
evideDces  against  him. 

Dvnean  w.  Latermce,  24  Pa.  154;  Shirley  v. 
SUrkt,  59  Pa.  367;  Munger  v.  Siltbee,  64  Pa. 
4M:  Sitmne  t.  Vulcan  £  M.  OU  Co.  61  Pa. 
202,  mUr  V.  Kef»ev.  4  Brewst.  106. 

There  wan  a  valid  contract,  upon  sufficient 
comderation,  to  treat  the  marriage  settlement 
as  void,  and  to  maintain,  unrcTcdced,  a  codicil 
giving  the  wife  one  third  of  the  testator's  real 
aorl  personal  estate. 

Tbe  settlement  of  a  family  difficulty  and  dis- 
pole  was  a  valuable  consideration  for  a  prom- 
iw  such  as  this. 

Burkliolin'e  App.  106  Pa.  36;  Rice  v.  BiiUer, 
1  Watu  &  8.  445;  ChambeHaia  v.  MeClurg.  8 
WatU  &  8.  SI;  Ptunetn  v.  Betoaon,  8  W.  N. 
C.  197;  SAare  v.  Anderaon.  7  Serg.  &  B.  62; 
&rf9B  T.  Will*.  9  Wbart.  2iS:  Wilm'a  Avp. 
106  Pa.  194. 

It  is  immaterial  that  the'(decedent  puts  bis 
contract  into  tbe  shape  of  a  codicil. 

Smith  V.  Tuit,  127  Pa.  841;  Jhifour  v.  Pe- 
rrira.  i  Dick.  419;  Wigram,  Wills,  p.  4. 

An  instrument  may  operate  as  a  will  in  one 
part  and  as  a  deed  in  another. 

Wigram.  Wills,  27;  MiOt  v.  Sblton,  23  Oa. 
491:  2bMT.  AMiR»».9IUcb.  Eq.  WUBHnk- 
tr  ▼.  Brxnker,  7  66;  Jbknam^  t.  MoOue,  84 
H.  183. 

8terr«tt«  </'.,  delivered  the  opinion  of  the 
eoort: 

There  is  certainly  no  apparent  reason  wbv, 
Aoaied  as  these  parties  were,  the  "  law  should 
ngard  wlib  disfavor"  the  ante  nuptial  agree- 
Bteot  made  by  them.  Hr.  Eesler  was  ad- 
nocedio  years,  bad  already  accumulated  a  Cor- 
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time,  and  bad  a  family  by  a  former  ftiairlage; 
while  Mn.  DaTfdson  was  HfMd  out  of  poverty 
and  oomfortahly  provided  for  by  It.  Persons, 
situated  as  they  wete,  do  not  usually  act  from 
mere  impulse,  or  boatraet  without  considera- 
tion;  and  the  eourt  below  hnsaccordlngly  found 
that  "  every  requirement  of  Uie  law  seems  to 
havebeencomptiedwlthfai  the  execution  of  this 
contraet.  A  rail  disclosure  was  made  to  the 
intend«d  wife,  aud  every  Dppo:^tunity  aiford«l 
her  either  to  obtnin  information  as  to  tfae  nature 
andf^aracterof  the  instrument  she  came  pre 
pared  to  execute,  or  object  to  its  execution  if 
Ignorant  ^  its  contents,  or  deceived  as  to  lis 
purpose  and  object.  She  was  not  Illiterate, 
out  intdtigent  and  wril  educated.  She  wa» 
not  young  and  Inexperienced,  but  of  mature 
years  and  acquainted  with  marital  duties  and 
rights.  Bbe  i^as  a  free  agent,  of  sound  mind, 
and  fully  capable  of  protecting  herself.  Nor 
was  she  under  any  restraint.  The  deed  of  set' 
tlement.  although  of  great  length,  is  in  the 
usual  form  adopted  by  careful  and  accom- 
pUsbed  conveyancers,  and  its  preamble,  ta 
clear  and  perspicuous  language,  easily  com- 
prehended by  a  person  of  even  ordinary  IntelH* 
gence,  specified  the  terms  and  objects  of  the 
agreement  entered  into  between  the  parties, 
Tbat  it  was  understood  bv  the  claimant  we 
think  there  is  no  doubt  And  from  her  neces- 
ritous  circumstances  it  is  not  wholly  improbable 
die  was  content,  assured  of  tbe  mainienanoe 
and  comforts  afforded  by  her  future  husband's 
wealth  during  bis  lifetime  and  tiie  secured  an- 
nuity of  9600  for  her  life  after  his  death,  to  re- 
lloQuish  aU  further  claim  upon  his  estate."  It 
is  impoasible  to  understand  how.  consistently 
with  these  fads,  Mr.  Kesler  can  be  found  to 
have  pracUced  a  fraud  upon  hts  intended  wife 
in  the  executiM  of  this  ccutrsct.  In  his  senile 
garrulity  he  may  have  made  statements  to  bis 
son-in-law  which  might  better  have  been  left 
unsaid;  but  when  bruugbt  face  to  face  with  his 
wife  he  distinctly  averred,  and  she  did  not 
deny,  that  she  bad  never  asked  htm  any  ques- 
tions in  regard  to  the  agreement,  and  tbat  he 
bad  made  the  settlement  "  lo  protect  bis  fam- 
ily; that  she  might  jump  over  the  traces;  tbat 
he  fully  intended  if  she  proved  s  faithful,  good 
wife, — he  only  had  this  to  protect  himself  and 
his  family,— if  she  proved  to  be  what  be 
tbought  sae  was,  and  what  she  bad  now 
tumra  out  to  be,  he  would  have  siven  her  at 
the  same  time  me  third."  (Testimony,  pp. 

and  49).  But.  whatever  may  have  been  his 
original  intention,  In  view  of  the  findings  of 
the  court  below,  that  Mrs.  Davison,  knowing 
her  rights  and  fully  informed  of  tbe  situation, 
deliberately  and  in  writing  releaml  all  her  in- 
terest in  her  deceased  husband's  estate  in  coo- 
sideraiitm  of  tbe  provision  made  for  her  l^  this 
Mteement  and  was  content,  it  is  Incredible 
that  a  fraud  should  have.  In  fad,  been  prac- 
ticed on  her.  Even  assuming  that  tbe  facts 
are  as  claimed  by  ber  counsel,  the  quantum  oF 
proof  adduced  is  not  sufficient  to  modify  the 
agreement;  they  were  not  proved  by  two  wit- 
nesses or  their  equivalent.  Thomat  Looae, 
114  Pa.  86,  5  Cent.  Bep.  190. 

Tbe  agreement  must  be  considered  as  having 
embodiM  the  real  intention  of  the  parties  at  its 
date,  and  therefore  conclusive  of  Ibelr  righu. 
Was  tbere  a  valid  revocation  td  tt?  It  will 
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be  cODOeded  Uiat  tliere  mtut  tt&ye  bwn  a  meri- 
torious or  valuable  consideratioQ  for  such  revo- 
catioD  {l^iekney  v.  Borman,  3  Pa.  67);  aod  it 
is  very  clear  that  neither  of  these  existed 
here.  The  sole  inducemeDt  was  the  doiag  of 
that  which  Ura.  Kealer  was  legally  booDd  to 
da  She  had  voluntarily  cstiaoged  benelf 
from  her  huabaod  because  of  her  dissatisfac- 
tion with  the  ante-Duptial  contract;  there  b 
no  pretense  that  she  bad  any  other  cause  of 
complaiDt.  If,  as  baa  bees  shown,  that  waa 
a  valid  and  bioding  contract,  the  catraoge- 
mcDt  was  without  jtutiflcation;  It  was  a  wan- 
ton abuse  of  the  marital  relation  for  mercenary 

girposes;  and  recooctlement  was  her  duty, 
ublic  policy  forbids  that  the  performance  of 
such  duty  be  mnde  the  subject  of  barter  awi 
sale.  The  law  fixes  and  regulates  the  marital 
relation  on  public  constderatfoos,  and  will  not 
allow  the  parties  to  discard  and  renew  it  for 
mooOT.  Thus  in  Bobert*  r.  Fritbj/,  38  Tex. 
aiO,  the  supreme  court  held  that  the  husband 
is  not  legally  bound  by  a  p08t<nuptial  coulract 
in  which  be  biree  his  wife  to  live  with  him. 
The  same  principle  was  affirmed  by  the  Su- 
preme Court  of  Tennessee  in  Copeland  v.  Boat, 
9  Bazt  223;  and  Afr.  Jutt'ce  Alien  of  the  Su- 


preme Judicial  Court  of  MassacbuseUs  wejiforegoiogcfiioion. 


said :  "  It  is  as  mudi  agaiAst  public  policT  to 
restore  interrupted  conjugal  rewtioos  as  It  is  U> 
continue  them  without  iDterruirtion  for  tlie' 
same  consideration.  The  rigbtof  condonation 
is  not  exercised  for  the  sake  of  justice  to  tlie- 
injured  party,  or  with  regud  to  the  rlfcbto  of 
Dtliera  or  the  interests  of  the  pablic  wlien  it  iB 
sold  for  money,  and  the  law  cannot  recoginize 
such  a  consideration."  MerriU  r.  F«a»tee,  X4St 
Mass.  460,  6  New  Eng.  Bep.  120. 

There  are  no  cases  in  conflict  with  this  view, 
decided  by  this  court.  It  was  not  ioTolved  in 
BuriAotdei't  App.,  lOSFa.  81.  upon  wbich  the 
court  below  reued. 

It  is  said  that  atwodonment  of  the  If^al  pro- 
ceedinps  instituted  by  Mrs.  Eeslerfor  tlie  revo- 
cation of  the  antenuptial  contract  was  siifH- 
cient  consideration.  The  answer  to  this  is  tbat 
she  was  not  prejudiced  by  that  act;  theqties- 
lion  involved  there  has  been  raised  here,  aihI 
baa  been  shown  to  be  without  merit. 

Mrs.  Eesler  is  therefore  not  is  a  positidn  to 
claim  tbe  aid  of  a  court  of  equity;  and  tlie  de- 
cree of  tbe  court  below  must  be  reversH. 

Drcree  reverxd  with  costa  to  be  paid  by  llie 
appellee,  and  record  remitted  witn  instructlonft 
to  distribute  ibe  fuod  in  accordance  witii  the 
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J.  Fred  C.  TALBOTT,  Appt., 

V. 

FIDBLITT  ft  CASUALTY  CO.  of  New 
York. 

(.  Ma  ~.J 

A  Maryland  statute  provldlnip  that 
wbenever  the  laws  of  any  other  State 
imposed  npoa  Maryland  insurance 
companies  seeking  to  do  businegs  wltbin  its 
l>oi<Jera  greater  otilifratlons  or  prohibitions  than 
are  prescribed  for  foreigrn  comimnles  seeking 
to  do  buslncaa  In  Marylnnd,  the  same  vbUga- 
tlons  and  prohibitions  shall  be  impOHed  on  com- 
panies of  such  State  wbloh  shall  seek  Maryland 
biisinese,  makes  snob  foreign  law  the  rule  which 
Maryland  will  apply  to  oompantea  ot.tlw  foreign 
State  asking  permlasfoD  to  dobusiuess  witbln  its 
territory;  and  if  a  U^ryland  company  la  refused 
a  license  In  the  foreign  State  merely  on  thcgroyDd 


of  discretion,  the  lBttor*8  Mmpanlcs  may  tie  re:- 
ftised  license  In  Marylaod  on  the  same  frruunfi, 
altfaungh  the  Maryland  statutes  do  not  In  temoa 

authorize  it. 

(June  18, 188U 

APPEAL  by  defendant  from  as  order  of  the 
Baltimore' City  Court  directing  the  iRsuaace 
of  a  writ  of  mandamus  tocompel  (he  insurance 
commissioner  of  tbe  Slate  of  Maryland  to  issue 
a  license  to  pcruiit  complainant  to  do  business, 
in  Maryland.  Eevcmed. 

Argued  before  Alvcy,  Cft.  J.,  and  Bryan, 
McSherry,  Fowler,  and  Irving,  JJ. 
Tlie  facts  are  stated  in  tbe  opinion. 
Messrs.  William  A.  FlBher,  WlUlium 
Cabell  Brace,  and  D.  K.  Este  Flsh«rw 
for  appellant: 

It  would  be  Btrange  if  tbe  appellant  could  not 
exclude  the  appellee  from  tbe  State  until  the 


KOTB.— fiMVfim  rorporaHont;  whtn  amenable  to  | 
local  law:  the  law  of  comttv.  \ 

The  corporations  of  one  State  have  no  right  to 
miifnttcto  anotlier,  there  to  exercise  thetr  fran- 
clii?es.  except  upon  the  assent  of  such  other  State, 
and  upon  such  terms  and  conditions  aa  the  State 
granting  It  may  tbtok  prniwr  to  Impose.  Lafay- 
ette Ins.  Co.  V.  French,  iW  U.  S.  18  How.  401,  15  L. 
ed.UI:  Paul  v.Tlrgliila,  75  U.  &8  Wall.m  Ifi  L. 
od.  357;  Ducat  v.  Cbloago,  77  V,  8. 10  WaH.  410, 19  U 
ed.  972;  Liverpool  Ins.  Co.  v.  MaetiactiusettB.  77  U.  S. 
10  Wall.  fiflO,  1»  L.  ed.  1U29;  Oebome  v.  Mobile,  83  U. 
S.  10  Wall.  *79, 21  L.  ed.  470. 

The  correlative  power  to  revoke  or  recall  a  per- 
nii»-4ion  is  a  necessary  coiiscijuencc  of  the  main 
power.  A  mere  license  by  a  Stat«  is  Always  revoca- 
ble. Christ  Church  v.  Phfladelphla  County,  e&  l'. 
S.  2*  How.  800. 10  L.  cd.  flOS;  People  v.  Boper.  85  N. 
Y.  toe;  People  y.  OommlSBiouers  of  lUxes,  4V  N.  Y. 
001. 
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The  power  to  rerokecan  only  bo  restrained.  IT  at 
all.  by  an  explicit  contract  upon  good  cotiRi<]er&. 
Uon  to  that  effect.  Humphrey  v.  Perues.  S3  CT.  g. 
16  Wall.  344.  Zl  L.  ed.  8S0;  Tomlinsou  v.  Jessu-p^  i*2 
U.  S.  IS  Wall.  454.  21  L.  ed.  204. 

A  corporation,  organized  and  ezisUnK  under 
tbe  laws  of  one  State,  Is  a  creature  of  tlioee 
laws,  andbeyond  ltAjurisdiction,ltearrleBlt8  uor- 
porate  lite  and  existence  only  by  sufferaoce  and 
Upon  an  cxpreee  or  implied  oonaent.  It  cannot 
como  within  another  jurisdiction  to  transact  bust- 
nesa  except  by  permission,  either  expnr^ss  or  tni- 
pJicd.  The  right  of  a  State  to  exclude  forelga  oor- 
poratlons  Is  perfectly  settled  and  not  open  to 
debato.  Paul  v.  Viririnltt,  75  TJ.  8.  9  Wall.  1C8,  la 
od.  3S7;  Bank  of  Augusta  r.  titorl.  '38  U.  9. 18  Ppt.  .588. 
10  L.  ed,  R09;  Liverpool  &  L.  L.  &  F.  Ins.  Co.  v.  Massa- 
chusetts. 71  U.S.  10  Wall.  (»6.UL.ed.  Vm-.  San 
Uateo  GouDtr  v.  Southern  Pac  R.  Coi  U  Fed.  Hen. 
TStii  People  V.  fife  ABM.  o£FUia.l3N.y.ail. 
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Sarjland  coontNtny^  isadmiUed  into  New  York, 
<lepeDdeDt  as  the  appellee  is  for  its  right  to  e&' 
gage  In  busioesB  here  merely  upon  the  comity 
of  Ibe  Slate  to  permit  it  to  come  into  its  bora> 
ers— "a  coml^  wbidi  is  norer  extended  where 
tbe  exist«ice  of  the  corporatloo  or  the  exercise 
of  its  powers  is  prejudiual  to  their  iDtnesia  or 
RpuirDintto  (beir  pc^cr." 

AW  v.  Virginta,  75  U.  S.  8  Wall.  168,  19 
L.  ed.  867;  D^le  v.  Continental  In:  Co.  94  U. 
S.  534,  24  L.  ed.  148;  People  v.  FiTt  Atgo.  of 
PkQa.  92  N.  Y.  325;  Fire  Aaso.  of  Phila.  v. 
Jifw  York.  110  U.  a  118,  80  L.  ed.  846. 

The  appellaDt,  aa  the  bead  of  a  upftrate  and 
iodepenaeDt  dapartment  of  the  Rovemraent  of 
Ibe  biate,  Is  rested  with  a  discretion  and  judg- 
meot  which  he  has  exercised  for  the  protection 
of  a  enrporatioD  of  tbia  State,  and  with  his 
(liscretioD  and  judgment  the  conrta  have  no 
power  to  interfere. 

Marbarif  v.  Madiwn,  6  U.  8. 1  Crandi.  187. 
3  L  ed.  60;  KendaU  v.  United  States,  S7  U.  S. 
12  Pet.  608,  0  L.  ed.  1314:  Decatur  v.  Paut- 
Hm.  89  U.  S.  14  Pet  497, 10  L.  ed.  509;  Oaijiee 
T,  7'/«w»pw».  74  U.  8.  7  Wall.  848,  19  L.  ed. 
63;  Minimppi  v.  Johnaon,  71  U.  S.  4  Wall. 
498, 18  L.  ed.  440;  United  Staiet  y.  Blaek,  138 
I'.  S.  40,  82  L.  ed.  354;  D^oeaing-Bmue  Int. 
Go.  J.  Wilder,  iO  Eao.  560;  United  States  v. 
Sekun,  lOS  17.  8.  878,  2  L.  ed.  167;  Butter- 
wrth  T.  United  States,  112  U.  B.  SO,  28  L.  ed. 
656:  High,  ExtraordlDary  Legal  Remedies, 
$  42:  State  v.  Begistet.tSO  Hd.  289;  George's 
(.VtAfe  Chal  db  I.  Co.  v.  Alleghany  County  Comrs. 
59  Hd.  299.  See  also  Vemn  v.  Belt,  70  Md. 
354;  Green  v.  ParneU,  12  Md.  329;  Mites  v. 
Bradford,  22  Md.  184;  BrwAs  t.  WiddetmAe 

Hd.  401;  Magruder  t.  Bwann.  2S  Md.  178. 

That  the  Maryland  company  was  not  trans- 
iciin^husinets  in  New  York  when  the  appel- 
Itot  refused  the  license  to  the  appellee  is  imma- 
terial. 

Grrmania  Ins.  Co.  t.  Swigert,  4  L.  R.  A.  478, 
138  UL  244;  Phanix  Ins,  Co.  t.  WOeh,  80  Kan. 
679;  ataU  v.  Moore,  89  Ohio  St.  490. 

Onr  statute  contemplates  the  case  of  a  re- 
fml  by  the  insurance  commissioner  of  a  sister 
State  to  issue  a  license  to  an  insurance  com- 
pany of  the  State  of  Maryland  to  do  business 
in  such  Slate;  and  of  the  right  of  this  State  to 
ciclude  the  New  York  corporatioD,  tha«  cao- 
Dot  be  any  doulrt. 

Doyles.  ConHaental Ins.  C».  94 U.  S.  648, 84 
L.ed.l98. 


rata  tbe  requirements  of  tbe  law  bare  been  ooia-  | 
alied  wHb.  a  foreign  oorpomtioa  l«  without  power 
to  do  any  baatawee  whatever  within  tbe  Hmlts  of  a 
Stale.   Utl^  V.  Clard- Gardner  Lode  Mia.  Co.  4 

Colo.3B». 

Conditions  tmpoeedbr  statute.  See  note  to  State 
T.  Western  0.  Hut  L.  *  Aoa.  8oo.  (Ohio)  S R.  A. 
19. 

Tbe  ri^bt  of  a  corporation  created  by  the  laws  of 
(Nw  State  to  do  bmtaUM  Id  another  dep«ids  upon 
tte  ooBdtr  of  the  State  In  wbleh  the  bushten  il 
InDMeted,— a  comity  wbloh  Is  never  extended 
vbere  rhe  exercise  of  such  power  la  prejutlicfal  to 
!!■  Interests  or  repugnant  to  Its  policy.  BiUtl- 
aore  *  O.  B.  Co.  v.  Koontx,  lOi  U.  S.  U J»  L.  cd.  644. 

A  rorelflti  Insutanoe  company,  doloff  businen  In 
PemMrlrania,  under  tbe  authority  of  a  statute  re- 
quiring an  agreement  that  Judicial  process  wrved 
upon  its  B^nt  should  have  tbe  w\»ie  effect  as 
If  nmd  upon  the  corporation.  Is  wlthtn  tbe 

uua  A. 


Messrs.  BenMrd,  CmH*v  A  Sons  fta 

appellee. 

Irving,  J.,  delivered  tbe  opinion  of  the 
court:  ,, 

Tbe  question  to  be  decided  in  this  case  arises 
upon  an  appeal  fmn  a  pro  forma  onler  of 
Ballimore  City  Court  dlrec^g  a  nwDdamusto 
issue  against  the  insurance  commiFBioner  of 
tbe  State,  commanding  bim  to  issue  a  Hceose 
to  the  Fidelity  &  Casualty  Gompanv  of  New 
York  to  do  business  in  this  State.  It  is  espec- 
ially interesting  and  important,  as  it  involves 
a  questiin  of  comity  between  the  States,  and  a 
construction  of  the  statutes  of  this  State  and 
of  New  YoA  State  in  relation  to  each  other. 
The  ease  bas  been  ai^ed  with  very  great  abili- 
ty by  tbecounsel  on  both  sides,  and  by  tbe  aid 
of  that  skillful  and  learned  debate  we  have 
been  able  to  reach  a  tinanimous  conclusion. 
The  reoord  discloses  the  following  state  of  af- 
fairs: The  appellee  for  several  years,  as  a  New 
York  oorporatloD,  upon  paying  the  requisite  li- 
cense fees,  bas  been  transacting  business  in  the 
State  of  Mar;land.aQd  has  outstanding  risks  in 
tbe  State  of  over  18,500,060.  It  is  a  corpora- 
tion with  1200,000  paid-up  capitat  In  Decem- 
ber, 1^,  this  company,  tendering  tbe  usually 
demanded  license  moneys,asked  for  its  annual 
license  to  transact  busfneaa  in  Marrland.  It 
was  informed  tbat.in  consequence  of  a  protest 
from  the  American  Casualty  Insurance  Se- 
curity Company  of  Baltimore  City,  license  to 
transact  business  in  Maryland  would  not  be 
granted.  Thereupon  tbe  appellee  filed  its 
petition  in  the  Baltimore  City  Court,  alleging 
compliance  or  tender  of  compliance  with  all 
the  prerequlslteB  to  tbe  granting  of  lioenKe. 
and  that  tbe  same  bad  been  refused.  It  then 
asked  for  mandamus  to  compel  its  irauance. 
Rule  was  laid  on  tbe  insurance  commission  to 
show  cause  why  tbe  mandamus  should  not  is- 
sue. By  bis  answer  the  following  admitted 
facts  were  disclosed:  The  American  Casualty 
Insurance  A  Security  Company  of  Baltimore 
City  was  organized  and  incorporated  in  1800, 
with  a  paid-up  capital  of  one  million  of  dol- 
lars, and  a  half  million  of  surplus.  Its  line  of 
tmsioess  was  manifold,  and  mmilar  to  that  of 
the  appellee,  and  it  became  the  rival  of  tbe 
appdiee  in  insurance  business.  This  com- 
pany having  started  business  here,  desired  to 
opeoi  an  oflSos  and  transact  business  in  the  City 
w  New  York.   It  applied  for  license  to  trsnw- 


I  meanlD?  of  tbe  Act  ot  CongroSB  of  1W6,  reiaiiUK  it> 
service  of  prooeas,  *'found"  In  that  State  m  as  to  give 
jurisdiction  to  federal  courts  sitting:  tn  thitt  State. 
Ex  varte  echoUenherger.  9B  C.  8.       34  L.  ed.  853. 

There  Is  no  sound  reason  why,  in  the  case  of  an  f  n- 
Bunmoe  company  doing  bueinem  in  another  State, 
by  an  agent,  undinr  statutes  such  as  those  referred 
to  In  tbe  principal  case.  It  should  not  twdeemod  to 
be  represented  In  tbe  latter  by  suofa  agent,  and 
held  rflsponslUe  for  Its  obligations  and  Uabil- 
Itisa  there  Inoorred.  Seealso  Balttra(Hre*O.B.  Co. 
V.  HavrlB,  79  U.  B.  18  Wall.  86, »  L.  ed.  354;  Chicago 
&  N.  W.  K.  Co.  v.Whltt<K>.80  U.  8. 13  Wall.  286,  20  L. 
ed.  576;  St.  Clair  v.  Coi.  106  U.  8. 357.  27  L.  ed.  325. 

As  to  tbe  law  regulating  tbe  terms  upon  wblch 
foreign  Inmrattce  companies  may  transact  busi- 
ness within  a  State,  see  note  to  State  r.  Western  TT. 
Mot.  L.  &  Acc.  Soc.  (Ohio)  8  L.  R.  A.  110. 

Retaliatory  legislation.  Ihid.  See  also  twCe  U 
Boulware  v.  Davis  (AlaJ  9  L.  R.  A.  «0L 
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act  bosincfls  in  New  Yotk  CHr.  Tbeintar- 
ance  auperintendent  of  New  Ywk  State  le- 
piled  that  uoder  the  laws  of  New  York  he 
oould  not  grant  license  to  do  more  tbao  one 
kind  of  business  in  that  State.  The  applica- 
tion was  modified  so  as  to  ask  license  for  only 
one  kind  of  insurance,  viz.,  that  of  steam* 
boileTB.  Notwithstanding  the  company  was 
muiy  and  willing  to  comply  with  all  the  re- 
quirements of  the  State  of  New  York  prelim- 
uwry  to  the  issuance  of  license,  the  saperln- 
tenaeot  refused  to  grant  Ucense.in  tbe  exercise 
of  the  discretion  which  the  Statute  of  that 
State  ID  express  terms  confided  to  him.  The 
language  of  the  Statute  of  New  York,  to  wtt. 
of  tbe  second  section  of  chapter  698  of  tbe 
Acts  of  1873,  Is  as  follows:  "The  said  anper- 
intendent  shall  have  power  to  refuse  admfs- 
sioo  to  an^  company,  corporation,  or  associa- 
tion applying  to  be  permitted  to  transact  tbe 
business  of  insurance  in  this  Stale  from  any 
other  State  or  country  wherever  tbe  capital 
stock  sbatl  be  impaired,  and  also  whenever  la 
his  Judgment  such  refusal  to  admit  shall  best 
promote  the  interests  of  the  people  of  this 
State."  In  the  198th  section  of  article  28  of 
our  Code  of  Public  General  Laws  the  follow- 
ing proviso  is  put:  "Provided,  tbat  when  by 
the  laws  of  any  other  State  any  depodt  of 
money  or  securities  is  required,  or  taxes,  fines, 
or  penalties,  or  otlwr  obligations  or  prohibit 
tioDsare  imposed  upon  Insurance  companies 
Incorporated  or  organised  under  the  laws  of 
this  State,  and  tronsscting  business  in  such 
other  State,  or  upon  the  afrents  of  sucli  Insur- 
ance companies,  greater  than  those  required 
or  impoeea  by  the  laws  of  this  State,  so  long 
as  such  laws  continue  io  force  the  same  taxes, 
fines,  penalties,  and  deposits,  obligations,  and 
probibitioDS  shall  be  imposed  upon  all  agents 
or  insurance  companies  of  such  State  doing 
business  in  this  State,  instead  of  those  pre- 
srilbed  by  tbe  laws  of  this  State."  The  insur- 
ance commissioner  of  this  State,  regarding 
this  provision  of  onr  Statute  as  sutetitutiug 
the  New  York  Statute  for  oar  Statute  wben- 
erer  the  New  York  law  diffoed  from  ours, 
and  introduced  other  and  greater  "obligations 
and  probibitioDs"  as  aiTeeting  Maryland  com- 

?mies  desiring  to  prosecote  bubinessin  New 
ork  State,  and  being  informed  tbat  a  Mary- 
land company  of  like  character  with  tbe  ap- 
pellee had  been  excluded  from  New  York,  and 
refused  license  to  do  business  in  that  Stale, 
deemed  it  his  duty  to  refuse  license  to  tbe  ap- 
pellee to  do  business  in  this  State.  To  test  the 
correctness  of  his  view  of  the  law  and  couduct 
in  the  premises  this  proceeding  was  instituted 
and  a  pro  forma  order  for  maadamus  was 
granted,  from  which  Ibis  appeal  was  taken. 

The  appellee  contends  tbat  the  Statute  of 
Maryland  does  not  give  our  insurance  commis- 
sioner any  discretion  wfaaterer.  as  tbe  New 
York  law  does,  in  express  termB,  give  to  its 
commissioner  or  supierintendent  of  insurance; 
and  that,  therefore,  when  the  appellee  bad  ten- 
dered full  compliance  with  all  the  provisions 
of  our  Statute  which  section  134  of  article  23  of 
tbe  Code  enumerates,  it  was  the  imperative 
duty  of  tbe  insurance  commissioner  to  grant 
a  license;  and  tbat  his  refusal  was  without  war- 
rant of  law.  The  argument  is  that,  as  tbe 
Statute  says  tiiat  Ucenae  diall  not  be  granted 
18  L.RA. 


"unless  it  be  fully  organized  and  poabessed  of 
Uie  amoimt  of  capital  requixed  of  similar  com- 
panies formed  under  the  laws  of  tbfs  State,  or 

until  the  following  conditions  have  been  com- 
plied with,"  then,  when  it  is  properly  orean- 
ized,  and  has  proper  amount  of  capital,  and  has- 
complied  with  the  conditions  mentioned  in  the 
Statute,— as  was  admitted  was  the  case  as  re- 
spects the  appellee— there  was  no  alternative 
to  tbe  commissioner,  and  be  must  issue  the  li- 
cense. The  appellant  controverts  thispo^tion, 
and  insists  that,  while  a  discretion  In  the  mat- 
ter is  not  conferred  on  tbe  commissioner  In  ex- 
press language,  as  is  done  by  tbe  New  York 
Statute  to  its  superintendent  of  insurance,  yet 
our  Statute  is  a  slricUy  retaliatory  one;  and 
when  the  New  York  StiUate  imposes  an  "obli- 
gation or  a  pn^iblUon"  not  found  in  ours, 
that  obligation  and  prohibltiOD  must  be  treated 
as  if  found  in  so  many  words  in  our  Statute,, 
and  it  is  to  be  enforced  accordingly.  In  other 
words,  the  contention  of  tbe  appellant  is  ttiat, 
in  such  case,  and  tor  such  emergency,  our 
Statute  makes  the  New  York  law  our  law  lo 
control  the  action  of  our  commissioner  of  in- 
surance. This,  we  think,  is  the  correct  view, 
and  justifies  the  commissioner  in  refusing  li- 
cense to  the  appellee. 

We  cannot  agree  to  the  view,  pressed  with 
so  much  earnestness  and  abHity  by  appellee'a 
counael,  that  tbe  exclusion  of  tbe  Maryland 
company  from  New  York  State  by  the  refusal 
on  the  part  of  the  New  York  superintendent 
to  allow  it  license,  was  not  a  "prohibition"  by 
the  law  of  New  York,  within  tbe  meaning  of 
our  Statute.  Tbe  law  of  New  York  vests  such 
absolute  discretion  in  its  superintendent  of  in- 
surance that  it  is  within  bis  power  to  en^ude- 
every  Maryland  company  from  working  in 
New  York  State,  if  in  bis  Judgment  it  was  not 
to  the  interest  of  the  New  York  people  to  have 
companies  of  other  States  to  compete  with  in- 
surance companies  of  that  State.  Now,  it  Is 
perfectly  clpsr  that  our  law-makers  never  de- 
signed that  our  statute  should  be  so  interpreted 
as  to  allow  New  York  companies  to  have  ac- 
cess to  our  Slate  on  the  same  terms  as  oui  own, 
while  ours  cannot  be  allowed  in  New  York 
State.  According  to  the  view  of  the  appellee, 
that  very  condition  of  tbinga  might  have  ex- 
isted by  the  action  of  tbe  New  York  superiu- 
tendent,  and  yet  it  would  not  have  existed  by 
the  law  of  New  York.  Clearly  tbat  cannot  be 
a  sound  view  which  might  lead  to  such  result. 
The  Maryland  company  has  been  shut  out  of 
New  York-  How  has  that  been  effected?  By 
the  uoappealable  determination  of  the  New 
York  officer  not  to  grant  it  a  license.  By  whnt 
authority  has  that  officer  so  coDclusively  shut 
the  door  upon  a  Maryland  company?  By  the 
law  of  New  York,  giving  him  the  discretion 
and  power  of  prohibiting  tbat  company  from 
entering  tbe  State  of  New  York  to  do  insur- 
ance business  there.  It  is  the  law  that  enabled 
the  superintendent  to  probibit,  and  tbat  is  re- 
sponsible for  the  prohibition:  and  the  prohibi- 
tion must  be  referred  to  and  charffcd  to  the 
superior  authority, — the  law  of  New  York. 
It  will  not  do  to  say,  therefore,  that  the  law  of 
New  York  does  not  prohibit.  By  its  expresa. 
provisions,  in  certsin  contingencies,  exclusion 
(which  is  prohihilioo  most  effectual)  is  allowed; 
and  supposing  that  «HitingeDcy  as  arising,  the- 
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■nperitrtoident  has  cxcladed  ttae  Haryfaod 
compaoy  from  2tew  Ymk;  so  that  It  in  prohib- 
ited DOW,  aoder  peoaltlea,  from  attempting  to 
wotIe  Ifaoe.  Hie  facts  diow  It  to  have  been  a 
wfllftil  exclusion  of  the  Maryland  company 
from  New  York,   Only  two  coDsfderations  are 
mentioned  in  the  law  giving  the  auperintend- 
rat  bis  power  to  refuse  license.   One  is  where 
there  is  impairment  of  the  value  of  the  stock  of 
the  company  seeking  license,  and  the  other, 
when  the  superintendent  for  any  reason  may 
thfaik  it  not  for  tiie  interest  of  the  New  York 
peofde  that  audi  company  should  be  permitted 
to  do  bosinesB  in  that  State.   There  was  no 
iupidmwnt  of  the  stock,  tor  the  compuiy  was 
in  tmitEuslly  safe  conditton.   Ita  canul  was 
91.000.000,  all  paid  up;  and  It  bad  a  half  mU- 
hob  ol  surplus.   So  safe  a  company  could  not 
)K>psTdize  the  interests  of  the  people  by  offer- 
ing it  iosurance^    It  was  four  times  as  atrons 
u  tbe  Mew  York  company  in  paid-up  capital, 
SBd  with  so  Ism  a  snrpios  offered  an  un* 
nsmllynfe  medium  of  Insurance  in  the«eT- 
enl iluectioDs  io  which  tttookrisks.  Itisap- 

Kent,  therefore,  that  no  justifying  reason  ezr 
d  for  prohibiting  it  from  exercishig  its  func- 
t>»oa  Id  the  State  of  New  York,  and  It  was 
well  jnsttfled  in  asking  the  conunjasloDcr  hi 
nil  state  to  put  Into  force  the  retaliatmy  fea- 
ture of  oor  law;  and  there  would  seem  to  be 
eqKdU  fltoess  eaforcing  It  as  against  the  ap- 
pellee, wbose  business  la  so  eenecially  along 
the  same  line  and  plane  sa  tbe  American  Cas- 
wJjiT  InBurance  &  8ecurity  Company. 

role  for  the  coosUucUon  of  statutes  is 
™t«t8tutes  are  to  be  "read  according  to  tbe 
tod  obvious  import  of  their  languaffe;" 
«N  Ho  GODstmction  ought  to  be  made  against 
Un  express  letter  of  the  statute,  for  nothing 
on  8d  express  the  meaning  of  the  makers  as 
jKir  own  direct  words.  Sedgw.Stat  &Coust. 
Law,  360.  Tbe  same  author,  in  tbe  same  con- 
wcrioD,  Bsys  that  words  are  to  be  taheo  in  their 
otdlnaiy  geo^e,  unless  such  a  CMUtructkm 
«ould  be  obviously  repugnant  to  the  intenllon 
of  Hi  tramers.  Tbe  object  and  Intent  of  a  stal- 
titeis  always  to  be  regarded;  and,  of  course, 
lb  lanxiu^  U  to  be  uodeistood  and  construed 
u  fartberiDg  tbe  object  contemplated  by  the 
'""tn,  A  forced  construction  "for  the  pur- 
f"^  of  extending  or  limiting  their  operation" 
Dot  be  resorted  to.  The  object  of  our 
is  palpable.  Tbe  design  was '  to  put  in- 
f^^ce  companies  coming  from  other  States 
into  the  same  position  as  outs  would  be  in  the 
*''?'*''hence Ibey  came.  Tiley  were  !o  be ad- 
nuiled  OD  the  same  terms,  and  none  other  than 
*">fould  be  there.   Companies  coming  from 


other  States  were  intended  to  fare  no  better 
than  ours  would  on  going  to  their  State.  Any 
obligation  or  "prohlNtloo"  affecting  Maryland 
companies  in  other  States  was  to  operate  here 
on  companies  eonring  here  from  tiience.  Witfa 
such  an  object  In  view,  as  very  manifestly  ei- 
Itaed,  tbe  "prohiUtion"  can  have  but  one  ref- 
erence and  xncaning,  and  it  would  be  forcing 
it  from  its  natural  and  obvious  meaning  in  tbe 
Stetnte  to  suppose,  because  it  Is  used  together 
wlththQ  language,  "deposit  of  money oraecur- 
fties,  taxes,  fines,  or  penalties,  or  other  obllga- 
tloDS,"  and  "ur  probibltlonB"  mast  have  some 
reference  to  tbe  subject  of  mon«y  deposits  or 
taxes.  After  mnmerating  all  the  otfaerthiiigB 
Uiat  might  be  demanded  to  be  done,  it  winds 
np  with  "prohibitions,"  meaning  therein 
plainly  what  the  word  poeana  in  its  most  nat- 
ural and  usual  signiflcation.  It  clearly  meant 
that  if  our  companies  were  prohibited  from  s 
Bfed«,  theirs  were  to  be  prohibited  here.  The 
law  waa  intended  to  be  one  of  strict  xeetiHOC- 
i^y.  "ProbiUtloB"  meins,  according  to  lexi- 
cographers, "forbidding  to  do;"  "an  inhibf- 
tion;"  "an  Interdicdon."  When,  therefore, 
the  superlatendent  refused  lictmse  to  the  Mary- 
land company,  it  was  instantly  fort}idden  to 
attempt  totransactbuslDesain  the  State  <tf  New- 
York.  That  such  legislation  as  that  of  this 
State  which  we  have  been  called  on  to  construe 
is  legitimate  and  constitutional  Is  fully  estab- 
lished by  authority;  but,  as  that  hasnotbeeo' 
questioned,  and  the  whole  argument  has  rested 
on  the  construction  of  the  language  of  the  stat- 
utes of  the  two  Stales,  wfe  need  not  cite  autbOT- 
ity  in  support  of  tbe  law.  Tbe  enforcement  of 
taw  in  a  fair  and  just  way,  as  we  have  con- 
strued It,  and  its  authority  to  tbe  commissioner, 
cannot  operate  prejudicially  to  the  people  pro- 
moting competition.  Competitionisalwaysin 
the  inbereet'of  the  masses,  and  a  Judicious  offi- 
cer will  never  unnecessarily  do  what  will  pre' 
vent  it;  but  action  such  as  be  has  taken  in  this 
case  will'  tend  to  secure  just  treatment  from 
other  States,  If  this  Haiyland  company  was 
Impaired  in  credit,  and  had  for  that  reason 
been  refused  license  In  New  York  State,  its  pm- 
bibition  from  doing  biuiness  there  would  not 
have  given 'rise  lotheezerciseof  the  retaliatory 
feature  of  our  law,  unless  it  was  against  some 
company  from  that  State  In  like  unsound  con- 
dition. 

Being  of  opinion  that  the  mandamns  ngainac 
tbe  appellant  should  not  have  been  ordered,  the 
ordered  granting  it  mu$t  be  revemed,  and  ftie 
petition  therefor  must  be  dismissed. 

Petltkm  fbr  rehearing  overruled. 


INDIANA  SUPREME  COURT. 


Cnr  OP  RICHHOKP,  Appt,^ 

9. 

CfaaiteB  £,  DUDLEY. 
*  (  ind.  ) 


Mel  of  InflOBuaabl*  or  ezploslve  oils* 

wbich  reserves  to  the  common  councO  the  riitbt 
to  gmnt  or  refuse  pemisHlnn  to  keep  and  store 
sucb  olIs'sci-ordiDg  to  Its  discretion,  and  at  ita 
ontlon  to  revoke  sucb  pennlsstoo  at  any  time, 
without  flzliv  my  rule  for  determiolDg  tbe  cnn- 


«9WL  I 
uMiiiQuioewldohpennltsoaepenonto  oanrj 
«  u  oocupkuon  within  mnnlolpal  Umlts,  and  pro- ' 
18I*aA. 


MbHs  another,  wlio  has  an  equal  Tight,  from  pur- 
sainK  sudt  buslueeB.  Is  unoonstitathnud.  Cooler, 
Const.  L.  KO-iUr. 
Ad  ordinance  prahlUtinff  any  person  from  be* 
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Sept., 


dtUoofl  under  vlilob  Buoh  oils  nmr  kept.  wUob 
auv  IM  otanpUed  with  bjr  ill  alike.  !■  Invalid. 

(September  17, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Wayne  County  in 
&Tor  of  defendant  in  an  action  brought  to  re- 
cover a  pcnaltT  for  the  Tiolation  of  a  citT  ordi- 
nance forbidding  the  keeping  wlthm  the  city 
Umits  of  large  quantities  of  inflammaUe  oils 
isilbout  permission.  Affirmed. 

A  decision  was  reached  and  an  opinion  band- 
ed down  in  this  case  on  Januacy  18,  1891,  re- 
verung  the  judgmeot  of  the  lower  court.  A 
rehearing  was  subsequently  ffranted  and  con< 
elusion  aonoiiDced  by  the  opmion  given  here- 
with was  then  reach'ed. 

The  facts  suCBcieatly  appear  in  the  former 
opinion  as  repotted  In  10  L.  B.  A.  187,  and  in 
tlie  opinion  giten  herewith. 

Meatrt.  A.  C.  Undmvthand  Fez  A  RiA- 
bins  for  apiiellftDt. 

Meun.  Bar^eMl  *];Bap«.  for  appel' 
lee: 

Municipal  ordinances  placing. reetrictinas  up- 
on lawful  conduct  or  business,  or  the  use  of 
lawful  prt^rty,  must,  in  order  to  be  valid, 
specify  the  rules  and  conditimutobe  obserred 
in  such  conduct  or  buslnees,  or  the  use  of  such 
property:  and  must  admit  of  the  exercise  of 
the  privilege  by  all  ciUisens  alike,  who  will 
comply  witu  such  rules  and  conditions;  and 
ninat  not  admit  o£  the  exercise  of  any  arlritrary 
discrimlDation,  by  the  mnnidpal  aaiboriUes, 
as  between  citizens  who  will  so  comply. 

Tick  Wo  V.  yopkint,  118  U.  S.  856,  30  L. 
ed.  920;  SalHmore  v.  Radeeke.  49  Md.  217; 
Fratee,  6  West  Rep.  140,  68  Mich.  896;  An- 
derson V.  Wellington,  40  Kan.  ITS;  Chiaigo  v. 
2VY>«er(llL)  Jan.  22,  1891;  Newton  v.  Befew, 
3  New  Eag.  Rep.  722.  148  Mass.  608;  Dillon, 
Mun.  Corp.  S§  820-822;  Barthet  v.  New  Or- 
teana,  24  Fed.  Rep.  563;  BiUg  y.  Oothen,  3  L. 
R.  A.  261,  117  Ind.  226;  Oraffty  v.  BiuhviUe, 
5  West  Rep.  858.  107  lod.  502.  509;  Clark  v. 
jSovth  Bend.  85  Ind. 876;  Baumgartjier  t.  Sutjf, 
100  Ind.  575. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  actloo  brought  before  the  may- 


Mining  a  visitor  to  any  gamblinir  place  witbln  cer- 
tain presoritied  Umits  In  a  dQr  Ig  not  a  vtolationof 
U.S.  Const,  Uth  Amend., althonffbthosellmlta are 
Hpnemllr  desljrnated  and  known  as  the  "Chinese 
4iuarter."  Be  Ah  Kit,  45  Fed.  Ren-  nSL 

A  city  ordinance  which  diacriminatea  affalnst 
<%fneee  priaonen  in  the  degree  of  puntabment  tor 
offenses  committed  within  the  munioipa]  Jurlsdlo- 
tfon  as  that  awarded  to  other  aliens  Is  void.  Ah 
Kow  V.  Nuoan,  6  Sawy.  662. 

A  municipal  ordinacoe  prohibiting  the  keeping 
of  oows  wtttiln  tne  city  Umtts  without  a  permit, 
but  which  falls  to  regulate  or  control  the 
counoU  as  to  frmntlng  the  permission,  is  not  gen- 
emi  In  Its  operation  among  the  class,  and  Is  void. 
(Hate  r.  Hahaer,  43  La.  Ann.  — ;  State  v.  DeUncy. 
43  La.  Ann. — .  See  First  Municipality  of  New  Or- 
leans V.  BUreau,  8 Ann.  888. 

An  *^eiirht-honr"  dty  ordinance  wUeh  attempts 
to  prevent  certain  parties  from  employing  othm 
in  a  lawful  business  la  unoonititutlond  and  voW. 
JU  Kubaob.9L.  B.A.4aS.86Cal.S74. 

A  munlcUial  ordinance  maklns  It  nnlawf  ul  to 
13  L.  R.  A. 


or  of-  the  City  of  Richmond  Sgainot  tbe  appel- 
lee for  the  violation  of  a  city  ordinance  rcsu- 
laliug  the  storing'  and  keeping  o£  petroleum 
and  other  Inflammable  oils  wiuin  Ihecm'^r' 
ate  limits..  Judgment  was  nndered  against 
the  appellee  before  tbe  mayor,  and  ihc  cense 
appealed  to  tbe  Wayne  (^uit  Court.  In 
that  court  demurrers  were  eostained  to  Ihe 
several  pdragrapbs  of  complaint,  and  .lodg- 
ment on  tbe  demurrer  rendered  agaimi  the  ap- 
pellant. The  only  question  before  us  is  na  to 
tbe  validity  of  the  ordinance.  ■  Tbe  sections 
of  the  ordinanoe  to  whic^  tbe  objecliona  are 
made  are  as  follows:  "Section  1.  Be  it  or- 
dained by  the  commna  coutw^ll  of  tbe  City  of 
Richmond  that  it  shall  be  unlawful  (or  any 
person  to  keep  or  btore  any  petroleum,  naptba, 
benzine,  casoline,  coal  oil,  or  any  ipflamuiable 
or  explosive  oils,  wltbio  the  cOTpnrate  limits 
of  the  City  of  Richmmid,  in  quantllies  greater 
than  five  barrels  at  a  time,  except  as  herein- 
after provided.  Sec.  2.  Any  persoa  deeiriug 
to  keep  or  store  any  of  the  oils  or  products 
mentiobed  in  tbe  first  section  of  this  ordinance 
within  Uie  corporate  limits  of  Ibe  City,  in 
quantities  greater  than  five  barrels  at  aiioie 
shall  present  a  written  petition  to  tbe  common 
council,  at  a  regular  meetinfr  thereof,  setting 
forth  an  exact  description  of  the  location, 
premisee.  and  baitdings  on  and  in  which  It  te 
proposed  to  keep  and  «ore  sncb  oils  add  prod* 
nets,  and  tbe  manner  and  kiad  of  ve.s.ii-ls  in 
which  the  same  are  to  be  kept,  tbe  kind  of 
oils,  and  the  purpose  for  which  they  are  to  be 
kept.  Bee.  8.  Upon  the  preseniauon  of  tbe 
petition,  as  proviaed  in  section  two  of  this  or- 
dinance, the  common  council  may,  if  tbe  lo- 
cation and  buildings  described  in  said  petition, 
and  the  purpose  and  keeping  of  such  oils  and 
products,  are  deemed  suitable  and  proper,  and 
that  tbe  person  presenting  such  petition  is  a 
proper  person,  grant  such  permission  to  the 
person  presenting  such  petition,  to  keep  and 
store  such  oils  rad  products  on  the  premises, 
and  in  the  manner  set  forth  in  (he  petition,  or 
in  the  manner  which  the  council  may  direct, 
in  quantities  greater  than  five  barrels  at  a 
time,  which  permission  so  granted  may  be  re- 
voked at  any  time  at  the  option  of  tbe  council: 
and  the  rights  and  priTileges  to  be  exercised 
by  the  person  recdviiiB  sucb  permis!)ion  shall 


ensaire  in  laundry  buslneas  without  coosMit  of  tbe 
board  of  supervteota.  except  tbe  business  be  located 
In  a  bulldlns  of  brick  or  sbme,  oonCers  a  nak«d, 
arbitrary  power  upon  tbe  board,  and  Is  onooostl- 

tutlonal.  Yiok  Wo.  v.  Hopkins,  118  U.  8.  SSflL  aO  L. 

ed.2aO. 

Any  attempt  to  discriminate,  as  regards  lioenses 
or  Uoense  fees,  between  a  resldrat  and  a  nonresi- 
dent, Is  a  violation  of  article  4, 1  S,  IT.  8.  Const. 

Ward  V.  Maryland.  70  U.  S.  IS  Wall.  418.  30  L.  ed. 
44&;  DfllOD,  Hun.  Corp.  400;  bimrall  v,  Covington 
(Ky.l  Sept.  ao,  18B0:  Daniel  v.  Richmond,  78  Ky.  613; 
BraoevlUe  v.  DolvBrty.  M  lU.  App.  Ml:  Bs.  White. 
4S  Fed.  Bep.  9^  American  FenllUer  Co.  v.  Board 
Of  Agriculture,  48  Fed.  Rep.  flOS;  FMihclmer  v.  Lou- 
IsTlUe.  84  Ky.  d06i  State  v.  Braooo.  lOB  N.C. 849; Sim- 
mons Hardware  Co.  v.  HoGuIre,  89  La.  Ann.  848; 
Asher V.Texas.  128  U.  S.m>  aBL.ed.  aBS;8tatBv. 
North.  BT  Ho.  454. 

SeofMitad  effect  of  manMpal  osdlnanses.  Sea 
notctoFattaT.TowarOroT*  ft  L.  B.  (IfoJ  It  B. 

A.n. 
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BOt  be  nBtfuMe  or  tnasfersUe  the  peraon 
Eccdwir  Uie  une  to  »uy  otbcr  ptreon  direct- 
ly or  indireGtiy,  and  any  attemirt  so  to  dojrfiall 
lie  deemed  a  levocation  of  «]l  tights  and  pciv- 
Uefrea  CD  tbe  part  of  tbe  pereoa  mukiog  the  at- 
tmpt.**  Two  ot^JediooB  are  urged  againat 
tbe  validity  of  tbto  ordinance:  (1)  Tbat  it 

SiTCfl  to  Uie  cooDCi)  tbe  power  to  arbitrarily 
iscriminale  between  citlzeos  by  giving  the 
pemisaioQ  to  some  and  wilbboIdiDg  it  from 
others  under  similar  cooditiODs;  and  because 
it  Dpecifles  no  terms  or  conditions  to  be  oh- 
fieired  in  tbe  keeptifff  of  storing  of  such  oils 
whidi  could  be  com^ied  witb  %  all  citizens 
alike.  (3)  Thai  the  ordinance  is  unreasonable, 
and  is  an  undue  restraint  upon  lawful  trade 
and  bo^ness. 

Tbe  subject  covered  by  the  ordinance  in 
<]nm{oD  is  clearly  witbtn  tbe  police  power' 
conferred  by  Uie  charier  upon  the  muDtcInal- 
ity.  Section  3155,  Rev.  Stat.  1881,  provides 
tbst  tbe  common  council  of  a  city  shall  have 
power  lo  make  by-laws  and  ordinances  not  in- 
consistent with  the  laws  of  the  State,  and 
iKi-essary  to  carry  out  tbe  objects  of  the  corpo- 
ntion.  The  danger  to  be  apprehended  from 
tbe  storing  of  large  quantities  of  inflammable 
or  ezploove  substances  in  large  quantities 
within  the  limits  of  a  dty  to  life  and  property 
is  so  great  as  to  invite  legislative  control  of 
ibe  same  by  the  city  government.  The  prin- 
cipal question  in  this  case  is  whether  or  not 
the  ordinance  in  question  is  a  valid  exercise 
of  that  power.  It  will  be  observed  that  this 
codinance  does  not  establish  any  general  rule 
for  tbe  storage  of  substances  proposed  to  be 
regulated;  but  it  reserves  to  Itself,  at  regular 
meetings,  the  i-igbt  to  grant  or  refuse  permis- 
sion to  keep  and  store  such  oils,  dependent 
upon  whether  it  at  such  lime  deems  the  loca' 
tion  and  butldingd  snitable  for  such  purpose 
and  the  person  presenting  the  petirton  "a 
proper  penon."  It  further  provjaea  that  the 
penniasion.  when  gran1e<I,  "may  be  revoked 
at  any  time,  at  tbe  option  of  the  councjl." 
Language  better  calculated  to  enable  tbe  dom- 
moD  council  to  arbiirarily  control  tbe  biisinese, 
without  any  fixed  or  known  rules,  cannOl  well 
be  imagined.  The  business  of  keeping,  stor- 
ing, and  dealing  in  such  oils  is  a  ledtimate 
bdsineas,  and  every  citizen  has  an  inherent 
right  lo  engage  hi  tbe  buniness  upon  equal 
t^mswlth  any  other  citizen. 

In  the  case  of  mitt  v.  Goshen,  lit  Ind.  221. 
3  L.  R  A.  261,  an  ordinance  of  the  city  re- 
quiring a  license-  for  carrying  on  tbe  business 
of  roller  skating,  and  providing  tbat  such  li- 
cense should  be  »sued  upon  the  payment  into 
the  city  treasury  of  such  sum  of  money  "as 
the  mayor  or  common  wmncil  shall  determine 
in  each  purticutar  case,'*  was  held  invalid;  the 
objection  being  that  a  discretion  was  lodged  in 
tbe  mavor  or  common  council  in  fixing  the 
fee  to  be  charged.  Id  the  opinion  this  Ian- 
ffuajre  is  quotKl  with  approval  from  Hnrr  & 
Bemis  on  Municipal  Police  Ordinances:  '  'The 
ordioancc  itself  should  specify  ererv  condition 
of  ibe  license,  and  tbe  otticer  should  be  merely 
iatrosted  with  the  duty  of  issuing  HtJenscs. " 

In  Tick  Wo  V.  Hopfcim,  118  U.  8.  356,  80 
It  ed.  330,  an  ordinance  of  the  City  of  Safi 
Franciseo,  prohiUliog  the  carryhig  on  of  laun- 
'Iriea  without  a  pmnitfrom  tbe  board  of  sup- 
WL.R.A.* 


ervisors,  except  in  -  building  constructed  of 
atcne,  was  held  Invalid.  The  court  saysi'  "It 
does  not  pieecribe  a  rnle  and  conditions  for  tbe 
regulotioB  of  -the  use  of  property  for  laundry 
purposes,  to  which  all  similarly  situated  may 
conform.  It  allows,  with  restriction,  tbe  use 
for  such  purposes  of  buildings  of  brick  or 
stone;  but  as  to  wooden  buildings, — constitut- 
ing nearly  tall  those  in  previous  use, — It  divides 
the  owners  or  occupiers  into  two  classes,  not 
having  respect  to  their  personal  charscter  and 

aualiflcations  for  tbe  business,  nor  tbe  situa- 
on  and  nature  and  adaptation  of  the  build- 
ings themselves,  but  merely  hf  an  arbitrary 
line,  on  one  side  of  which  are  those  who  are 
permitted  to  pursue  tbeir  industry  by  the  mere 
will  and  consent  of  the  supervisors,  and  on  the 
other  those  from  whom  Uiat  consent  is  i^ith- 
h^  at  their  mere  wUl  nod  pleasure.  And  both 
clsssea  are  alike  only  In  this:  that  they  are  ten- 
ants at  will,  under  tbe  supervisors,  of  tbeir 
means  of  living." 

In  Baltimore  V.  Badecke,  40  Md.  317.  an  or- 
dinance of  the  City  of  Baltimore  prohibiting 
the  use  of  steam  whistles  without  the  permit 
of  the  mayor  was  held  invalid.  The  objection 
to  the  ordinance  was  that  it  permitted  him  to 
exercise  his  own  discretion  in  revoking  a  per- 
mit, witliout  general  rules  to  guide  or  control 
his  action. 

In  BartJiet  v.  New  OrUant,  24  Fed.  Rep. 
564,  an  ordinance  was  held  invalid  which  made 
it  unlawful  to.  maintain  a  slaughter  house, 
"czoept  permission  be  granted  by  thecouDCil 
of  the:Ciir  of  New  Orleans." 

In  BttOe  T.  Mdhvtr  (La.)  9  Bo.  Rep.  480.  m 
ordinance  of  (he>City  <rf  New  OriemsforUd- 
dmft'  tbe  keepuig  of  deii4es  wttbin  ostain 
limits,  eiteept  by  the  penuissioa.of  tbe  v3/Sj 
council,  was  b^d  to  be  null  and  void. 

In  Ne%Dton  v.  Belger.  14B  Mass.  698,  8  New 
Eng.  Rep.  723,  an  ordinance  which  permitted 
the  board  of  aldennen  to  exercise  a  discretion 
in  granting  or  refusing  a  permit  for  the  erec- 
tion of  bnildlogs  within  a  Ore-district  was  held 
invalid. 

Ordinances,  apjareUtly  aimed  at  the  "Salva- 
tion Arfty,"  profaibiting  marching  thrnujrh 
tbe  puMic  streets  without  first  obtaining  tbe 
consent  of  ttie  miiydr  or  common  council, 
or  some  other'  specified  oflleer,  not  containing 
regulations  operating  uniformly  on  all  proces- 
sions, huve  been  held  invalid  in  lie  Frasee,  63 
Micb.  896,  6  West.  Rep.  140;  Andenen  v. 
Wellingtm,  40  Kan.  173;  Cki&xgo  v.  Tn^ter, 
(III.)  26  I^.      Rep.  850. 

It  srems  from  tbe  foregoing  authorities  to 
be  well  estnblished  that  municipal  ordinaiieea 
placing  rrstrictions  upon  lawful  conduct  or 
the  lawful  use  of  properly  must,  in  order  to 
be  valid,  .ipecify  the  rules  and  conditions  to 
be  observed  in  such  conduct  or  business;  and 
must  admit  of  the  esercise  of  the  privilege  of 
all  citizens  alike  who  will  comply  witb  such 
rules  and  conditions;  and  must  not  admit  of  ■ 
tbe  exercise,  or  of  an  opportunity  for  the  exfr- 
ctse,  of  any  arbitrary  discrimination  by  the 
municipal  authorities  between  citizens  who 
will  so  comply.  We  are  of  the  opinion  that 
tbe  ordinance  under  consideration  is  objec- 
tionable for  the  reasons  indicated.  Having 
arrived  at  a  conclusion  that  will  necessarily 
not  only  dispose  of  the  cas^  but  InvaUdate  tbo 
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onUDftoce,  we  deem  ft  uonecmanr  to  dmb 
upon  the  other  objection  to  iu  TalidUy.  Tbe 
oKliMDce,  fn  its  present  form,  cannot  be  «i- 
fwoedj  Nod,  if  another  one  shonld  be  enacted. 


we  mnst  pmume  that  tbe  nranlc^pal  autiioriil 
will,  in  their  wiedom,  enact  a  pnper  and 

ooable  wdinanoe. 
/w^fWMttf  tfglriiieA, 
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I.  OompensRtloii  mast  b*  p«ld  to  » 
riparian  owner  by  m  dij  which  in  es- 
tablishing harbor  Unea  approprlatoe 

a  portion  of  ttae  IbdiI  Iriog  between  hiffh  and  tow 
water  mark  adjacent  to  his  property  under  a 
charter  wbfoh  givea  power  to  eetabliah  iucb  llocs 
but  preserves  to  lanrlowoen  the  same  rights  that 
ttier  have  under  tbe  section  of  the  charter  pro- 
vidinir  for  tbe  openlaff  of  highways,  where  the 
latter  seotloo  makes  full  provlsioo  for  compensa- 
tion for  whatever  datnave  a  luidowner  mar  mf- 
fer. 

S.  The  ootabUAbment  of  harbor  llaea  by 
a  elty  nnder  power  oonflnvod  by  ita 
charter  will  not  preclude  it  from  altering  them 
hj  the  subsequent  eetatdiehment  of  new  ones,  as 
proper  occasion  may  require,  without  furtber 
legislative  authoritr,  and  the  legid  Olsowittnu- 
anoe  of  the  old  lines  will  be  aeoompHsbed  by  tbe 
legal  estaUtsbment  of  new  ones  without  any 
Bpeoiflo  declaration  of  disoootlnuanoe. 

S>  Under  a  eharter  provision  that  har- 
bor lines  established  by  a  d^may  bo 
laid  ont  and  designated  by  a  committee  ap- 
pointed  by  the  city  oouaoU  for  that  purpose,  no 
.l^al  layout  oan  be  made  by  tbe  adoption  by  tbe 
oouncU  of  a  mere  recommendation  by  the  oom- 
nilttee  of  tbe  acceptance  of  a  resolution  previ- 
ously passed  by  tbe  oouncU  to  the  effect  that  tbe 
Unes  be  laid  out. 

4.  Althongh  the  presumption  is  that  the 
establishment  of  harbor  llaes  is  Aw  a 
imblle  use  in  tbe  interest  of  nsvlffation.  y«t  If 
Che  record  shows  that  tbetr  purpose  was  to  pre- 
vent a  new  bridge  from  being  marred  by  the 
«reotlon  of  structures  on  either  side  of  and  con- 
nected with  it,  tbe  proceedings  will  be  held  void. 

(March  »,  laeu 

RESERVATION  by  the  Superior  Court  for 
Fairfield  County  for  the  opfaion  of  the 
Supreme  Court  of  Errors  of  an  appeal  from 
tlie  acUoD  of  tbe  common  council  of  Bridge- 
port in  establishing  harbor  Hoes  and  ainessing 
damages  therefor.  Judgment  fbr  appellant  ad- 
vised. 

Tbe  facts  are  fully  stated  io  the  opinion. 

Meaan.  Morris  W.  Seymour,  A.  W. 
Tallmadsreand  H.B.  Enapp>  with  Mmrt. 
D.  B.  Lockwood  and  A.  B.  Beers^  for 

appellant: 

Though  the  Legislature  baa  ^ren  power  to 


establish  harbor  lines  it  nowhere  In  expT¥>as 
terms  gives  tbe  power  to  diacootinue  or  alier 
auch  lines. 

Municipal  corporatioos  have  no  inherent 
powers  respecting  wharvea  and  docks;  all  their 
powers  respecting  them  must  be  derived  from 
tbe  Legislature. 

,  Murphy  y.  Montgomery,  11  Ala.  586;  Dillon, 
Mun.  Corp.  Ist  ed.  ^  74;  Nichola  v.  Bridgeport, 
28  Conn.  208;  Tiedeman.  Pol.  Powers,  p.  37S. 

The  common  couocil  having  once  exhatisted 
this  ri^ht,  there  can  nowhere  be  found  exnress 
authority  in  the  charter  to  ajrain  exercise  it. 

Hudson  A  D.  CanaX  Co.  v,  Neie  York  c6  JS. 
R.  Oo.9  Paige,  3*.>3.  4  L.  ed.  713;  Brigham  v. 
Agrieutturai  B.  R.  Co.  1  Allen,  818;  Morris  A 
B.  R.  Co.  V.  Central  R.  Co.  31  N.  J.  L.  205; 
Lodge  v.  PhiladelpAia,  W.  d  B.  B.  Co.  8  Pbila. 
S45;  Atkinson  v.  Marietta  dG.  R-Co.  15  Obio 
St.  21;  Hills,  Em.  Dom.  g  58. 

Tbe  right  of  eminent  domain,  even  wbpo  full 
compensation  la  given,  can  be  exercised  only 
for  public  purposes. 

Sedgw.  Stat.  &  Const.  Law.  478;  Dillon. 
Mun.  Corp.  ^  45;  Eggleston,  Dauia^ea.  p.  263. 

If  there  be  no  public  necesaity  there  is  no 
public  right. 

2  Parsons,  Cont.  p.  642;  Beehman  v.  Saratoga 
(£  8.  R.  Go.  3  Paige,  4S,  8  L.  ed.  50;  Went  Hiver 
Bridge  Co.  v.  Dix,  47  U.  B.  6  How.  507.  13  L. 
ed.  535;  Boston  WaUr  Power  Co.  v.  Boston  A 
W.  R.  Go.  23  Pick.  393;  Yates  v.  MiUmulase. 
77  U.  S.  10  Wall.  497,  19  L.  ed.  9-4;  Seott  v. 
Toledo,  36  Fed.  Rep.  894;  Tiedeman,  PoL  Pow> 
er,  p.  879. 

The  plaintiff  la  owner  In  fee  of  certain  real 

estate  consisting  of  upland,  and  is  a  riparian 
owner  of  the  mud-flats,  adjacent  thereto.  Por 
taking  our  mud-flats  and  depriving  us  at  cer- 
tnio  stales  of  the  tide  of  access  to  toe  channel, 
we  claim  we  are  clearly  and  legally  entitled  to 
substantial  damages. 

^m&na  v.  FrenA,  SS  Coon.  840;  toOewood 
V.  New  York  dk  X  H.  R.  Co.  37  Conn.  387; 
New  Haven  S.  Co.  v.  Sargent,  60  Cono.  19B; 
Enfield  ToU  Bridge  Co.  v.  Sartford  A  if.  B.  R, 
Co.  17  Conn.  40;  Yates  v.  Milwaukee,  77  U.  S. 
in  Wall.  497,  19  L.  ed.  984;,  Webtr  v.  StaU 
Harbor  Comrs.  85  U.  S.  18  Wall.  66.  31  L.  ed. 
801;  Murray  v.  Sharp,  1  Bosw.  589;  Qould, 
Waters,  %  149;  Angell.  Watercourses,  p.  643; 
Mills,  Em.  Dom.  879;  WadswoHh  v.  TiUoisoa, 
15  Conn.  866;  Myer»  v.  St.  Jjouis,  82  Mo.  367, 

The  sounder  and  better  rule  is  that  riparian 
owners  upon  waters  tbe  bed  of  which  beh>ogs 
to  the  public,  have  valuable  rights. 

Lewis,  Em.  Dom.  g  76. 

These  riparian  rights  are  pr^^wrty  and  oui- 


Ncra.— Tbe  exhaustive  and  discrlqitnating  briefs 
of  tbe  respective  oounoii  leave  nothing  to  l>e  sup* 
riled  in  tbe  war  or  annotation.  On  tbe  question 
oi  littonU  TiRbtB,  the  pracUttoner  la  also  refen'ed 
U  L.  It  A. 


to  tbe  notes  to  Case  v.  Lottus,  6L.  R.A.(»k  Miller 
V.  UendenbaU  (Hlan.j  B  L.  K.  A.  M;  Baeotoaoa  v. 
HatQeld  (Wash.)  12  U  0.  A.  Sat. 
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not  be  Uikm  away  without  paying  Just  com- 
peDKatloD. 

Union  Depot  Street  B.  A  Trantf.  Go. 
Brunmiek,  81  Minn.  387;  Britbine  v.  St.  Paul 
d  8.  C.R  Cb.  28  HhiD.  114;  DOaplaine  t. 
Ckicofo  A  jr.  W.  B.  0».  42  Wis.  314;  Ljfon  r. 
BAftmBer't  €b.  L.  R  1  App.  Cas.  683;  BaU 
timtm  a  0.  R.  Go.  r.  Chase,  48  Md.  38;  Provt- 
denee  Steam  Engine  Go.  t.  Providence  di  S.  S.  8. 
Co.  12  R.  L  848;  Chaptnan  v.  OahJcoth  <£  M.  R. 
r«.  38  WiB.  628;  Clement  v.  Burne.  48  N.  H. 
406;  Tale  CoUege  t.  New  Haven,  S7  Codd.  1. 

A  fnuidiise  is  property,  and  when  the  pub- 
Be  uecesritles  require  it.  it  may  be  taken  for 
pubKc  purposes  on  making  suitable  oompensa- 
tkm. 

Riehmond,  F.  A  P.  R.  Co.  t.  Ltntiaa  B.  Oo. 
M  V.  8.  13  How.  88,  14  L.  ed.  60;  Wett  Biter 
Bidge  Oo.  v.  Dix.  47  U.  S. «  How.  684.  13  h. 
ed.  5M;  Orotbg  r.  Sawmr,  86  N.  H.  404;  Van 
Maen  t.  Heu  Tm-t,  17  Fed.  Bep.  819;  Weber 
T.  ataU  Bartor  Omn.  85  U.  S.  18  Wall.  57,  31 
L.  ed.  786:  Bameg  r.  Keolcvk,  94  U.  8.  834,  34 
L  ed.  234;  Lyon  v.  Ft^imonget^a  €b.  L.  R  1 
Anp.  Cs8.  063.  85  L.  T.  N.  8.  6«». 

Tbete  has  been  no  layout  of  the  proposed 
Inrborline  'in  question  by  any  committee  in 
•neidance  with  the  charter  of  the  City." 

firegoT}/  r.  Bri^eport,  03  Coon.  48. 

Metm.  John  Phelu  and  Gaorga  W. 
WhMl«r,  for  appellee; 

The  hirbor  line  establlsbed  in  1886  was  dis- 
cootlnoed  the  establishment  of  another  har- 
bor  line  In  1889. 

Com.  T.  Boeton  A  A.  B.  Co.  130  Mass.  176; 
Break  t.  BrrUm,  68  Cal.  564;  Hoflfc  v.  Qlad- 
«et.  49  Wis.  177;  Com.  t.  Wettborwgk,  8  Haas. 
406;  Com.  v.  Oambridge,  7  Mass.  158;  Bowtey 
y.Walker.  8  Allen.  31;  Biise  v.  Deerfield,  18 
Piet  108;  Johnoon  t.  Wyman,  9  Gray.  186; 
Biiart  r.  Plymouth,  lOO  Maw.  159;  Dillon, 
Hod.  Corp.  4th  ed.  ^  666,  note  1;  Bowert  t. 
Aqnfer,  88  Ind.  808;  Putton  Ore$tw$U,  180 
Dl.  149;  ElKott,  Roads  A  Streets,  p.  661. 

The  esisblishment  of  a  harbor  libe  is  the  ex- 
ercise of  legislatiTe  power  and  is  a  continuing 

EDwer  which  never  becomes  exhaueled,  bat 
ns  on  to  be  ezerdsed  from  time  to  tfme  as 
tite  public  need  requires. 

V.  Oeorgetoton.  19  U.  8.  6  Wheat. 
M.  S  L.  ed.  888:  P^Uae  v.  Carter,  8S  Mich. 
ITl:  8  Dflloo.  Mun.  Corp.  4th  ed.  ^  686,  780; 
Mwis,  Em.  Dom.  %  107;  Cooley,  Const.  Lim. 
SW.  aOT;  Ellfoll,  Roads  &  Slreeta,  p.  885;  Hon- 
*  Bcmto,  Mun.  Pol.  Ord.  g  9;  Felloieea  y.  Nem 
Ann,  44  Coon.  357;  Healeu  t.  New  Haven,  47 
Cmn.  816;  Kokomo  t.  MaAan,  100  Ind.  244; 
Snueli  r.  Bmiingttm,  80  Iowa,  368;  Ma^  v. 
Iitdianapolie,  17  Ind.  269;  Smith  v.  Waehing- 
(A".  61  U.  8.  20  How.  185.  10  L.  ed.  858;  Me- 
Oomadc  v.  AfeAt'n,  68  Mo.  88;  Re  Furman 
Strtet.  17  Wend.  668;  Methodist  Bpi*<»pal 
Churti  T.  Wyandotte.  81  Kan.  724;  QtUender 
Hank,  1  Pick.  418:  Kartt  v.  8t.  Paul  B. 
u-  83  MIdo.  181;  Dee  Moine$  Qaa  Co.  v.  Dee 
|[«)u>,  44  Iowa.  809;  KeUeg  t.  Mttwaukee,  18 
Vi).8B;  Jemffr.2r0w1rk.li  Cent  Rep.  384, 
fBN.  J.  L.  106;  MeKevitt  r.  Hob(Aen.  45  N. 
J.I;4«i. 

The  conTCDience  and  necessity  of  the  pro- 
PJ"«1  tmpnmmeiit  are  Implied  by  the  action 
o<  (he  eommoD  ooaodl  in  making  the  layout. 

IWfiMjid  r.Btfit,  SO  Ooon.  & 
13L.R  A. 


The  municipality  is  the  judm  of  the  neces' 
sity  for  the  establtshment  of  a  harbor  line. 

Dillon,  Mun.  Corp.  g  689;  Maey  t.  Indian- 
apoiie,  17  Ind.  369;  Bmithv.  Wathhgton.  fll  U. 
8.  30  How.  135, 15  L.  ed.  858;  Delphi  v.  Bvane, 
86  ind.  91;  Methadiit  Epiwpal  Chureh  t. 
andotte,  31  Ksn.  724;  WaddeU  T.  JV'ew  York,  8 
Barb.  96;  MeCormaek  v.  Patdiin,  58  Ma  88; 
Dunham  v.  Hyde  Park,  76  Tl  878;  Dee  Moinea 
Ga$  Co.  T.  Det  Moinee,  44  Iowa,  579;  Feilovet 
V.  Neu>  Batm,  44  Conn.  261;  Ueoley  v.  Iiev> 
Haven.  47  Conn.  814;  PaHc  Eoc^l  Soe.  v.  Hart- 
ford, 47  Conn.  90. 

The  legality  of  the  establishment  of  a  harbor 
line  canoot  be  tested  by  an  Inquiry  toto  the 
motive  impelling  those  who  established  it. 

Freeport  v.  Marie.  59  Pa.  269;  Park  Eeei 
Soe.  V.  Hartford,  47  Oonu.  93;  Dilloo,  Mun. 
Corp.  %  811;  MiVutn  t.  Sharp,  16  Barb.  818; 
Minere  Bank  of  Dubvque  v.  United  J^a^,  1 
O.  Greene.  668;  Oo(^,  ConsL  Llm.  189;  ^ols 
T.  Oineinnati  Gat  Light  A  O.  Co.  18  Ohkt  8t 
802;  Hum  t.  Jforrii  Oanal  A  Bkg.Oo.\ti  N. 
J.  Eq.  360. 

The  title  of  a  riparian  owaer  termtnates  at 
ordioaiT  high-water  mark,  and  the  State  is  the 
owner  in  fee  of  the  flats  between  Mgh  and  kiw 
water  mark. 

Chapman  v.  Kinbatl,  9  Conn.  41;  Wellee  y. 
Bailey,  4  New  Eng.  Rep.  841,  66  Cooo.  816; 
SUUe  V.  SargerU,  45  Conu.  878;  MaVier  v.  Chap- 
man, 40  Conn.  885;  GkurcA  t.  Meeker,  84  Conn. 
438;  Simone  v.  ^V■«ReA,  86  Conn.  858;  Nicholt 
T.  Leaie,  IS  Conn.  188;  Kcut  Bavm  t.  Bmiag- 
way,  7  Coon.  208. 

The  Commonwealth  bos  soverelga  dominion, 
jurisdiction,  and  ownership  over  the  seashore. 

The  State  by  virtue  of  such  sovereignty  es- 
tablishee  harbor  lines  and  regulatee  the  erection 
of  wharves  upon  the  shore  (Stale  v.  Sargent, 
45  Conn.  878;  Oom.  v.  Atger,  7  Cusb.  58;  Enge 
V,  PeeiAam,  11  R  I.  826);  appoinU  harbor 
masters  (Vanderbttt  v.  Adam*,  7  Cow.  Stt); 
establtebes  a  board  of  harbor  commissioners 
{State  V.  Sargent,  40  Conn.  8(10);  incorporates 
a  company  to  remove  obstructions  to  naviga- 
tion (Hottieter  v.  Union  Co.  9  Coon.  486):  reg- 
ulates drawbridges  and  dams  (Aew  Haven  A  B. 
B.  Toll  BridM  Oo.  r.  Bunnelt,  4  Coon.  64; 
ffotgoke  W.  P.  09.  T.  Lifman,  88  U.  8.  16 
Wall.  600,  81  L.  ed.  188);  oontrohi  the  con- 
struction of  pubHe  works  in  navlmble  waters. 

Govld  V.  Hvdeon  River  i7.  Cb.^  N.  Y.  633; 
Barney  v.  Keoknk,  94  D.  8.  8S4, 84  L.  ed.  284: 
Atlee  V.  Ii<nih  Weetem  U.  Poeket  Oe.  88  U.  8. 
21  Wall.  894,  22  L.  ed.  630. 

AH  this  may  be  done  without  makfaig  ai^ 
compensatton  to  the  ripariao  owner  because 
the  State  owns  the  land  below  bigh-wato* 
mark,  while  the  riparian  owner  has  the  right 
to  reclaim  the  same  until  the  State  has  other- 
wise decided.  Until  he  has  reclaimed  be  has 
no  title,  no  property  to  be  taken,  hence  no 
compensation  to  be  given. 

Penne^vMia  B.  Oo.  v.  New  York  A  L.  B. 
B.  Oo.  SB  N.  J.  Eq.  169;  Slevene  r.  Pat^reon  A 
N.  B.  Go.  84  N.  J.  h.  688;  Qoutd  v.  Hudeon 
River  B.  Co.  aupra;  7\mlin  v.  Dvbnque,  B.  A 
M.  R.  Co.  88  Iowa,  109;  Ravenswood  v.  Flem- 
ings, 22  W.  Va.  53;  Barney  v.  Keokuk,  94  U. 
B.  886,  34  L.  ed.  227:  Langdon  v.  Sew  York. 
98  N.  T.  159;  New  York  v.  Bart,  95  N.  Y. 
407;  Martin  t.  &Brin^,  84  MisK  87;  Wood  v. 


Digitized  by 


Google 


BM 


OomsxcmiouT  SuraBua  Covbt  ot  Ebbobs. 


HiMlar,  S6  Kan.  080;  Baitey  v.  PMla^phia. 

A  B.  R.  Oo.  4  Harr.  (Del.)  S89;  Com. 
Alger,  7  Cush.  58;  Wood,  I^uisances,  p.  628. 
noU  t;  State  v.  Sarwnt,  46  Coon.  358;  Gerhard 
V.  Beekonk  River  Bridge  Comrt.  2  New  Eng. 
Bep.  019,  16  B.  I.  834;  Oould, Waters,  g  186. 

SeTiuoar,  J.,  delivered  the  opinioQ  of  tlie 
court: 

The  flndiOK  of  foots  slatea  that  the  plaintiff 
is  the  owoer  in  fee  of  certain  real  eseate  id  the 
City  of  Bridgeport,  consisUngof  uplacds,  and, 
08  a  Tipariao  owoer,  of  the  mud  flats  adjacent 
thenlo,  on  the  east  aide  of  Bridgeport  harbor. 
It  furtiier  appeara  that  in  the  year  1886  the 
common  council  of  the  City  legafiy  designated 
and  established  a  harbor  line  on  the  east  aide 
of  the  Bridgeport  harbor,  irhlch  line  ran  over 
Uie  mud  flats  of  Uie  plaintiff  and  otbm,  and 
assessed  beneSts  and  oatnages  resulUng  ibere- 
from  to  the  respective  parties  interested.  At 
that  time,  and  for  many  years  before,  a  bridge 
existed  over  the  harbor,  with  which  certain 
buildings  were  connected  along  the  sides  of 
tiie  cast  end  thereof.  In  pursuance  of  a  vote 
of  the  common  council  passed  December  6, 
1687,  the  Ci^  proceeded  to  lay  oul  a  new  bridge 
or  public  highway  in  8ubstJi»tialty  the  same 
location  as  that  of  tbe  bridge  above  mentioned, 
which  new  bridge  was  completed  and  opened 
as  a  public  highway  about  December  8,  1688. 
At  Ibe  time  the  new  bridge  was  completed  the 
buildings  ^oag  the  sides  of  tbe  east  end  there- 
of were  coDoecled  with  it,  and  stUl  coaiinue  to 
be  so  connected .  On  the  8d  day  of  September, 
1888,  tbe  hoard  of  public  works  made  the  fol- 
lowing report  to  the  common  council:  "  That 
in  their  judgment  it  would  be  wise,  before  tbe 
completion  of  the  said  new  lower  'bridge,  to 
take  such  action  as  would  prevent  the  erection 
of  buildings  either  oo  the  north  or  south  rides 
of  tbe  iron  portion  of  said  stmcture,  and  oon- 
nectioir  therewith  on  either  side.  Such  ac- 
tion should  bo  taken,  however,  in  accom- 
plisbiog  this  purpose  as  will  result  in  the 
least  injury  to  private  rights.  The  board 
susgests  the  advi.«&bility  of  condemnation  bv 
the  City,  for  public  use.  of  so  much  of  tbe  aa- 
joining  proncrty  l.3  will  be  necesBarr  to  secure 
tbe  result  desired,  and  recommend  that  the 
matter  be  refemed  to  some  appropriate  com- 
mittee for  action."  This  report  was  accepted, 
and  referred  to  the  street  committee  by  the 
common  council.  On  the  10th  day  al  Decem- 
ber, 1888,  the  committee  on  streets  reported  to 
the  common  council  on  the  report  of  the  board 
of' public  works,  and  made  the  following 
reoommeadation:  "  That  such  action  be  taken 
as  will  result  in  preventing  the  erection  of 
buildings  on  either  the  north  or  south  sides  of 
tbe  iron  portion  of  the  new  lower  bridge.  The 
committee  fully  agree  with  said  bourd  that 
this  expensive  and  sightly  structure  sliould  not 
be  marred  by  placing  boildingi  on  either  side 
tbrreof ;  and  they  further  re^rt  that  they  have 
consulted  the  city  attorney  in  reference  to  the 
subject,  and,  as  a  result  of  such  conference, 
have  come  to  the  conclusion  thftt  the  most  de- 
sirable course  to  pursue,  in  order  to  accomplish 
theobject  desired,  would  be  to  establish  harbor 
lines  on  both  sides  of  said  bridge."  Tbe  com- 
mittee recommended  the  adoption  of  the  tik- 
lowing  repolution:  <*  Besolveu,  that  Ute  com- 
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mittee  on  harbor  improvements  is  hereby  dl> 
rectcd  to'take  such  pfeltminary  action  as  will 
result  in  the  establishment  of  harbor  lines  on 
both  sides  of  the  lower  or  Bridgeport  bridjz^, 
extending  from  the  present  barbor  lines  at  tUe 
western  end  of  the  eastern  causeway  of  said 
bridge,  westerly  to  tbe  draw  of  said  bridge." 
Tliis  report  was  accepted  and  the  resolution 
adopted  by  tbe  common  council  On  the  7th 
day  of  January,  1889,  theoommittee  on  harbor 
improvements  reported  on  the  report  of  tbe 
street  committee  relative  to  establiabiog  barbor 
lines  on  both  sides  of  the  lower  bridge,  and 
recommended  the  adoption  of  the  following 
resolution:  "  Besolved,  that  the  clerk  is  here- 
by directed  to  notify  owners  of  property  and 
parties  in  interest  to  appear  before  this  com- 
mon council  at  tbe  council  room,  w  Monday 
evening,  January  81,- 1889,  at  8.80  o'clock,  aoa 
be  heant  in  relation  to  tbe  establi^raent  of 
harbor  lines  on  the  east  side  of  Pequonoocb: 
River,  as  follows:  Beginning  at  a  point  in  tlio 
harbor  lines  as  already  established,  at  Ibe  old 
wall  or  point  of  rocks,  (m  property  belonging 
to  the  Farist  Steel  Company;  thence  nottfa- 
easterly  in  tbe  direction  of  the  common  center 
of  Kossuth  Street  and  tbe  new  bridge,  840  feet; 
and  thence  northerly  in  a  straight  line  to  a 
point  in  the  harbor  line  as  already  established 
at  Howe's  dock,  at  the  foot  of  Ilowe  Street, 
excepting  that  so  much  of  said  line  as  may  lie 
upon  or  pass  over  the  eastern  approach  to  the 
new  lower  bridge  shall  remain  inoperative  and 
of  no  effect"  The  report  was  accepted  and 
the  resolution  ad  opted  by  the  common  council. 
On  the  2lBt  day  of  January,  1889,  the  board  of 
aldermen  and  tbe  board  of  couocilmen  assenn- 
bled  in  joint  convention,  and  hearings  were 
bad  relative  to  the  establishmcDt  of  said  harbor 
line.  On  the  4th  day  of  February,  ISHO,  tbe 
committee  on  barbtar  improvements  reported 
to  tbe  common  council  relative  toUieeatabliab- 
ment  of  barbor  lines  on  the  east  side  of  Pcquon- 
nock  Biver,  a  bearing  upon  which  was  had  lic- 
fore  tbe  common  oouncil  Januai^  21,  1!^9. 
They  recommended  tbe  adoption  of  tbe  follow- 
ing resolution:  "Resolved,  that  barbor  liucs 
be  and  are  hereby  ordered  laid  out  and  ea- 
tablisbed  on  tbe  east  side  of  Pequonnock  Biver, 
north  and  south  of  tbe  new  lower  bridge,  com- 
mencing at  the  old  wall  or  point  of  rocks  on 
properly  of  the  Farist  Steel  Company,  and  ex- 
tending northeasterly  in  the  directioi  of  tbe 
common  center  of  Kossutb  Street,  840  feet; 
and  thence  northerly,  in  a  straiebt  line  to  a 
point  in  tbe  established  harbor  lines  at  Howe's 
(lock,  at  the  foot  o£  Howe  Street.  Resolved, 
that  Messrs.  John  McNeil,  Richard  B.  Cogs- 
well, and  Cliarlcs  B.  Brothwell  be  and  are 
hereby  appointed  a  committee,  whcwe  duly  it 
shall  be  to  make  mch  layout  of  harbor  lines, 
and  report  in  writing  their  doings  to  the  com- 
mon council,  which  report  shall  embody  a  sur- 
vey and  particular  description  of  said  lines." 
On  tbeietb  of  February.  1889,  the  committee 
reported,  recommending  tbe  adoption  of  the 
following  resolutions:  "Resolved,  that  har^ 
bor  lines  or  dock  lines  be  and  are  herebv  es- 
tablished on  tbe  east  side  of  Pequonnock  River, 
in  accordance  witbaipaptbereofberewitbEiib- 
mitted,  and  the  following  description  of  aor- 
vey:  Beginning  at  a  point  bi  the  barbw  line, 
,  as  already  estauuhod  at  the  old  wall  or  point 
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o#  iDcks  im  property  bdo^og  to  UieFarlst 
Steel  CompaDy;  thence  extending  northeaster- 
ly in  the  direction  of  the  common  center  of 
KosaMtb  Street  and  the  new  lower  bridfce,  840 
feet:  and  thence  noctberly  iir  a  etraigbt  line  to 
a  w^t  in  tbe  Imbor  line,  as  alieady  eatah- 
UdMd,  at  Howe's  dock  at  tbe  foot  of  Howe 
Street,  except  in  that  so  much  of  tbe  line  as 
may  lie  upon  or  pass  orer  tbe  eastern  approach 
to  laid  lower  brfdee  shall  remain  iooperative 
and  of  DO  effect.  BeaoWed,  that  tbe  mayor  ap- 
point appraiaeca  to  estimate  the  damages  and 
bmflts  resultingfican  ti»  tangoing  layout  of 
harbor  linea."  The  resolutions  were  adopted 
and  the  mayor  thereupon  appointed  appraiBers 
on  said  layout  who  proeeedal  to  assess  benefits 
and  damages  thereon,  and  on  July  1,  iS8Q,  re- 
ported to  tbe  common  connctl.  In  their  re- 
port they  did  estimate,  ascertain,  and  deter- 
mine that  the  appellant  will  receive  an  equal 
amount  of  damages  and  benefits  from  the  es- 
tsblnbment  of  um  barbor  line.  On  tbe  ISlh 
of  Joly,  1880,  the  common  council  accept- 
ed tbe  report,  whereupon  this  appeal  was 
taken.  It  seemed  to  be  conceded  on  the  ar- 
gument that  tbe  report  of  the  ^pralsers,  that 
the  appellant's  damafres  and  benefits  are  equal 
to  each  other,  iKOoeeded  upon  the  Uieory  that 
be  is  entided  to  do  damage!  on  acoount  of  tbe 
esiaUlsbment  of  tbe  faaroor  ttnee.  The  find- 
ing states  that  a  tract  of  laud  is  taken  by  the 
byoatof  tbe  propmed  harbor  linra,  and  the 
appellant  is  deprived  of  the  use,  benefit,  and 
WOTtfa  of  tbe  same,  and  of  all  the  privileges  and 
fiucbises  conneeted  therewith,  without  com- 
pasattUL 

Tbe  flnt  questfon,  therefore,  which  we  shall 
consider  relates  to  the  goieral  right  of  the 
ovaer  of  btods  abntting  on  navigable  waters 
to  damages  for  tbe  legal  establishment  of  a 
turbor  line  over  the  abutting  flats,  between 
bigb  and  low  water  marks.  In  Connecticut 
t^e  pnUic  is  tbe  owner  in  fee  of  tbe  flats  ad- 
jtnning  narisable  waters  up  to  high-water 
nurk,  such  title  being  veeted  in  tbe  public  for 
purpoeesof  navigation  and  commMoe.  Simoiu 
T.  fVenM,  SS  Conn.  348. 

Tbe  owner  of  tbe  adjoining  uplands  has  tbe 
eicluoTe  privile;ge  of  wharfing  and  erecting 
«orw  and  piers  over  and  upon  such  soil,  and 
of  using  it  for  any  purpose  which  does  sot  io- 
lerftre  with  navigation,  and  it  may  be  coo- 
^^ed  separately  from  the  adjoining  uplands. 
Over  it  be  has  tbe  exclusive  ngbt  of  accees  to 
jbc  Tater,  tbe  right  to  accretions,  and  guneral- 
y  to  reclamations.  Because  tbe  soil,  between 
uigh  and  low  water  marks,  is  held  to  be  pub- 
i}aj«nt,  the  right  of  the  owner  of  the  adjoin- 
|i>^  upland  in  it  i*  twmed  a  "franchise."  But 
■tunaDe  tbe  leaa  a  well-recognizod,  subetan- 
<ul.  and  valuable  right.  It  constitutes,  as  tbe 
Bns  in  BimonB  v.  Ftmtk,  tupra,  sp6ak- 
>^of  tbe  right  of  wharfage,  like  other  fran- 
a  spedes  of  property,  wbldi,  like  other 
l^l^i^y,  U  alienaUe  by  the  owner,  and  alieo- 
""B  as  mil  before  the  right  has  been  exercised 
•I  It  vooU  be  after  a  wbarf  bad  been  actually 
^Kied.  It  is  dateed  by  tbe  appellee  that. 
•Dumoch  as  tbe  fee  of  the  flats  is  In  .the  State, 
jKrefore  tbe  Htate  haa  tbe  undoubted  right, 
y  ittdf  or  by  those '  to  whom  It  delegates  the 
ngbi  to  take  and  use  them  for  any  puUtc  pur- 
pne  without  giving  oompenuuion  therefor,  so 
WL.R.A. 


king,  at  least,  as  -tibe  ujdand  proprietor  has  not 
appropriated  tbem .  to  such  uses.as  be  legally 
may.  There  are  cases  which  sustain  such  a 
claiOL  On  the  contrary  there  are  coses  which 
hold  that  liimriao  owners  upon  navigable 
waters  have  rights  appurtenant  to  their  estates 
of  which  they  cannot  be  deprived,  when  once 
vested,  except  in  accordance  with  established 
law,  and  upon  due  oompensatioo.  This,  says 
Lewis,  in  bisrecentwork  on  Eminent  Doiuam, 
after  reviewing  the  cases,  seems  the  better  uo(I 
sounder  rule.  It  certainly  seems  more  iu  bur- 
mony  witii  our  Connecticut  decisions  that  the 
right  of  wharfage— perhaps  the  most  valuable 
franchise  attached  to  tbe  upland— is  as  much 
tbe  subject  of  rale  by  the  owner  of  the  right 
before  it  has  been  exercised  as  it  would  be 
after. 

The  common  council  of  Bridgeport,  in  es- 
taUisbing  barbor  lines,  acts  under  tbe  delegatr 
ed  power  of  tbe  State.  If  tbe  State  might  take 
tbe  mud  flats  of  the  appellant  in  tl^  leeal 
eetabliahment  of  barbor  lines,  without  grantfag 
compensation  therefor,  on  the  ground  that  it 
owns  tbem,  and  if  the  council,  representing 
tbe  power  of  tbe  State,  might,  if  it  were  so 
authorized,  possess  the  same  power,  yet  no 
such  power  ia  given  or  inteodecL  The  State 
has  a  right  to  give  cwipensation,  and  to  re- 
quire the  city  to  do  so;  uid  this  it  has  express- 
ly done.  Section  88  of  the  city  charter  pro- 
vides that  the  common  council  shall  have 
power  to  deajgnate  and  ealablish  a  line  or  lines 
on  or  along  either  or  both  sides  of  Bndgeport 
harbor  or  Pequonnock  River,  or  on  any  part 
thereof,  from  tbe  mouth  of  tbe  barborto  Berk- 
shire mill;  and  in  designating  and  establisblne 
socfa  line  or  lines  for  the  purposes  aforesaid 
similar  proceedings  in  all  respects  in  rdailon 
thereto,  and  in  ration  to  benefits  and  dam- 
ages therefor,  shall  be- bad.  and  the  persons 
whose  land  or  mud  flats  are  thus  taken  and 
appropriated,  or  who  are  especially  benefited 
or  damaged  thereby,  shall  have  the  same 
rights,  and  be  subject  to  the  same  obligations 
and  liabilities,  as  in  the  case  of  the  lay-out,  al- 
teration, or  enlargement  of  highways,  streetK'. 
public  walks,  etc.,  in.said  city.  Section  Z'i  of 
(he  charter  provides  that,  before  tbe  common 
council  shall  determine  to  lay  oat,  alter,  extend, 
enlarge,  discontinue,  orexcbange  any  highway, 
street,  pubUe  walk,  el«.,  in  said  City,  they 
shiUl  cause  reasonable  notice  to  be  given,  de- 
scribing tn  general  terms  such  proposed  lay- 
out or  alleratioD,  and  specifying  a  time  and 
place  when  and  where  all  periwns  whose  laud 
is^proposed  to  be  taken  therefor  may  appear 
and  be  heard  in  relation  thereto  by  the  com- 
mon council  assembled  in  joint  convention  for 
such  hearing;  at  which  time  and  place,  and  at 
any  meeting  adjourned  therefrom,  the  com- 
mon council  shall  hear  all  the  parties  in  interest 
wbo  may  appear  and  desire  to  be  heard  in 
relation  thereto.  Section  83  provides  that  if, 
after  such  bearing,  the  common  council  shidl 
resolve  to  lay  out,  alter,  extend,  enlarge,  dis- 
continue or  exchange  such  street,  highway, 
walk,  avenue,  park,  or  landing  place,  they 
shall  appoint  a  cotnjuiitee,  whose  duty  it  shall 
be  to  make  sucb  lay-out  or  alteration  and  re- 
port in  writing  their  doings  to  the  common 
council,  which  report  shall  embody  a  survey 
and  particular  de&criptioo  of  sucb  ttreet,  big^- 
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way,  etc.,  or  slteration  thereof.  BectioD  84 
provides,  if  said  report  sbail  be  accepted,  for 
the  appointmeot  of  three  judicious  and  di^- 
terested  freeholders  of  the  Citjr  to  estimate 
and  appraise  Uie  benefits  or  damages,  as  the 
case  may  be,  accruing  or  resulting  to  any  jier- 
son  or  persoDs  from  the  taking  of  such  land 
for  public  use  or  from  such  lay-out,  alteratioD, 
etc.  Said  freeholders  shall  be  sworn,  and  be- 
fore making  any  such  assessment  of  damages 
and  benefits  shall  ghre  reasonable  notice  to  flAl 
persons  Interested  of  the  time  and  place  when 
and  where  they  shall  meet  for  that  pur- 
pose. They  shall  meet  at  the  des>igna(ed  time 
and  place,  and  at  such  other  times  and  places 
as  tbey  shall  adjourn  to  therefrom,  and  shall 
hear  ml  parlies  in  Interest  who  may  appear; 
and  they  shall  thereupon  ascertain  and  deter- 
mine what  person  or  persons  will  be  dam- 
aged by  such  taking  of  land  or  such  lay- 
out or  alteration,  and  the  amount  thereof  over 
and  above  any  damages  tbey  may  receive 
therefrom;  also  who  will  receive  an  equal 
amount  of  damasres  and  benefits  therefrom. 
Thereupon  they  shall  report  to  the  common 
council.  The  report  shaU  be  continued  to  its 
next  gCDersl  meeting  and  published.  Upon 
the  acceptance  of  the  report  at  the  next  meet- 
injr  of  the  common  council  the  same  shall  be 
recorded,  and  the  common  council  shall  cause, 
a  notice  containing  the  names  of  the  persons 
assessed,  with  the  amounts  of  their  respective 
assessments,  to  be  published,  as  in  the  section 
directed,  and  such  publication  shall  be  deemed 
to  be  legal  and  sufficient  notice  to  all  penons 
Interested  in  the  assessments.  Section  86  pro- 
vides that  upon  the  acceptance  of  the  report  of 
the  freeholders,  the  survey  and  particaiar  de- 
scription which  the  charter  requires  to  be  made 
(section  83)  shall  be  signed  by  the  mayor,  or,  In 
bis  absence,  by  the  raesident  of  the  board  of 
aldermen,  and  recorded  in  the  renwds  of  the 
board  of  aldermen.  Section  43  provides  that 
any  party  who  shall  feel  a^trieved  hy  any  act 
of  the  assessors  in  making  any  of  tbe  assess- 
ments of  benefits  or  damages  authorized  in  the 
charter,  may  make  aj^lication  for  relieif  to  tbe 
superior  conrt  or  conit  of  common  irteas  taiand 
for  Fairfield  County,  which  cotirt  may  confirm, 
annul,  or  modify  the  assessments,  or  make 
sucb  order  in  tbe  premises  as  equity  may  re- 
quire. These  extracts  from  the  charter  show 
that  whatever  right  the  State  might  have  to 
take  the  property  of  tbe  appellant  in  the  flats 
between  high  and  tow  water  mark,  yet  it  has 
autborized  tbe  cooncil  to  take  it  only  upon  the 
payment  of  just  compensaiion  tfaerefor;  and 
upon  this  appeal  the  appellant  has,  of  course, 
a  right  to  be  beard  upon  the  question  of  dam- 
ages, if  the  other  proceedings  should  be  held 
to  be  regular,  so  that  a  legal  assessment  can  be 
made.  But  the  appellant  not  only  claims  that 
the  assessment  gives  it  no  compensation  for  tbe 
takins  of  Its  property,  and  is  therefore  VDjnat 
and  iflegal,  but  it  also  claims  that  the  assess- 
ment was  Invalid,  because,  to  state  it  generally, 
there  has  been  no  legal  discontinuance  of  tbe 
barbor  line  established  in  1886.  and  because 
tbe  action  of  the  common  coondl  in  the  mat- 
ter of  establishing  tbe  barbor  lioea  in  question 
has  been  Irregular  and  Illegal,  so  that  no  law- 
ful lay-out  01 raid  lines  has  been  made,  and  no 
legal  assessment  of  damagea  and  beneflia  baa 
18L.RA. 


been  or  oould  be  made  theretxi.  The  reasons 
are  set  forth  particubrly  in  the  appeal,  and 
are  Iwised  upon  tbe  facts  stated  in  the  finding 
and  reeerratloti.  We  see  no  good  reaaw  for 
holdine  that  tbe  coondl,  having  in  1888  estab* 
lished  harbor  lines  on  the  east  side  of  tbe  har- 
bor, is  therein  precluded  from  altering  them 
by  tbe  subsequent  establishment  of  new  lines 
as  proper  occasion  may  require,  without 
further  legislative  autlKnlty.  We  think,  also, 
that  the  legal  establMiBieot  of  iww  harbor 
lines  would  of  Itself  be,  to  all  Intents  and  pu^ 
poses,  a  legal  discontinoance  of  the  old  linea, 
without  any  spedflc  action  declaring  them  to 
be  discontinued. 

We  come  now  to  the  queatioo  whether  tbe 
harbor  lines  were  legally  established  according 
to  the  provifijons  of  tbe  charter.  That  instru- 
ment, as  we  have  seen  above,  provides  that.  In 
designating  and  establishing  tuirbor  tines,  sim- 
ilar proceedings  in  all  respects  in  relation 
thereto,  and  in  relation  to  benefits  and  damages 
therefor,  shall  be  had  as  in  the  case  of  the  lay- 
out, alteration,  or  enlargement  of  bigbways, 
streets,  public  walks,  etc.  in  said  city.  That 
is,  as  wiU  appear  by  reference  to  Ibe  proper 
section,  and  adapting  it  to  these  proceedines, 
if  after  certain  preliminary  steps,'  the  common 
council  shall  decide  to  designate  and  establish 
a  harbor  line,  tb^  shall  appoint  a  committee, 
whose  duty  it  shall  be  to  make  such  lay-out 
and  designation,  and  report  in  writing  their 
d<^ngs  to  tbe  common  council,  which  report 
shall  embody  a  survey  and  particular  dcacrin- 
tion  of  Bocb  harbor  line.  By  reference  to  the 
finding  incorporated  In  tbe  early  part  of  this 
opinion  it  appears  precisely  what  was  done  In 
relation  to  the  lay-ont,  after.'the  steps  prelimi- 
naiT  to  the  appointment  of  tbe  committee  to 
make  such  lay-out  had  bebn  taken.  To  briefly 
anmmarize  It:  February  4, 1880,  the  commit- 
tee Ml  barbor  Improvements  reported  reaohi- 
tions,  which  tbe  council  adopted,  and  by 
wbich  a  committee  was  appointed  to  lay  out 
the  harbor  lines,  and  report  their  doings  to  the 
council.  February  18,  188B,  the  last-named 
committee  reported  and  recommended  resolu- 
tions tat  adofMon,  which  the  council  adopted. 
Now  the  appellant  claims  that  it  appears  from 
an  examination  of  the  above  proceedinga  la 
detail  that  there  has  been  no  legal  lay-ont  and 
establishment  of  said  bartx>r  lines;  that  it  ap- 
pears, and  that  such  is  the  fact,  that  no  action 
whatever  was  taken  by  the  committee  lespect- 
iog  the  lay-out  and  establishment  of  barbor 
lines,  except  to  report  back  and  recommend 
the  acceptance  of  the  resolution  in  aubstanoe 
passed  by  tbe  common  council  February  4, 
1889;  that  the  committee  neither  laid  out  nor 
established,  nor  does  tbeir  resolution  pnrpcMt 
to  lay  out  and  establish,  any  harbor  line,  but 
only  to  recommend  that  the  same  be  established 
by  tbe  common  council,  and  that  the  com  moo 
council  in  adoptfaig  tbe  lesolntlon,  itsdf  laid 
oat  and  eatablisbed  mdi  line.  This  jnedBn 
p(dnt,  among  others,  was  discnsaed  in  Qngorf/ 
V.  Bridgeport,  63  Conn.  40.  In  that  case  a  pe- 
tition for  widening  a  hij^way  was  referred 
the  common  council  to  a  committee.  The 
committee  subsequently  reported  as  foUowa: 
"The  committee  on  atreela  and  ddewalks  heff 
leave  to  report  coDcemlnc  the  widening  of  the 
apimiBdi  to  tbe  lower  bruge,  and  rcoommead 
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Ibe  adopdon  of  the  followfDff  reaolatfoDs: 
'Rnotred,  that  the  wideniDv  m  the  western 
apptoach  to  the  lower  bridge  irom  the  pment 
BOrtta  line  of  the  street  am>n)aching  the  bridge, 
extcDding  along  the  harbor  aeven^  feet  sontb 
OB  ft  line  with  the  present  wharf,  and  extend- 
iDg  from  the  wharf  westerly  to  the  railroad, 
aceordtD^  to  the  map  and  survey  tbereof  made 
bjtbecity  surveyor,  and  snbmitted  hennHtb, 
be  accepted  and  approved,  and  the  same  be 
and  berame,  after  the  final  settlemeotof  assess- 
menli,  a  part  of  the  highway  thereto.  Re- 
solved, that  the  maj^or  appoint  a  special  com- 
miiiee  of  three  jadicioai  and  didotereeted  free- 
licdden  to  estimate  and  appraise  the  benefits  or 
damages,  as  the  case  may  be,  accming  or  re- 
lulUog  to  any  person  or  persons  from  said 
widenine.'"  Upon  tbtsstateof  facts  the  court 
■Bid:  "There  is  nothing  here  which  purports 
even  that  the  committee  bad  laid  oat  the 
videoed  pent  of  the  street.  .  .  .  ObviouK 
ly  the  repcHt  is  nothing  mere  than  a  reoom- 
meodatloD  to  the  conxidt  that  tbe  widmlDg 
should  be  made  in  accordance  wHh  the  map  and 
surrey  submitted.  Again  the  Gonrt-says:  "If 
what  was  done  October  8d  [the  day  thie  report 
wu  Bcrepted]  can  be  eonstrncd  as  a  lay-oat  of 
tbe  altcfatton  of  the  Mreet,  tbe  lay-out  Was 
nsde  by  the  common  coundl  alooe,  contrary 
to  tbeeKpreas  pcovlflfons  of  the  cbuier.  Tbe 
eommiitra  simi^y  recommend  tbe  alteration 
described  to  the  common  council  for  their  ac- 
wptsoce  and  approval.  The  council  accepted 
and  approved ;  and  if,  by  so  doioj?.  tbe  alter- 
aiOQ  was  laid  out,  who  did  it?  The  commit- 
tee, by  their  report  and  recommendation ,  do 
sol  pretend  to  have  done  it.  They  deacribed 
tbe  alteration,  it  Is  true,  bat  this  was  neceaaary 
to  enable  tbe  common  council  to  know  what 
alteration  should  be  laid  out.   .  It  ia 

clear,  if  tbere  was  any  lay-out  here,  that  it  was 
done  by  tbe  common  cnancH.  and  not  1^  the 
qxcial  committee,  as  tbe  present  charter  re- 
quires. But  there  was  oo  lay-out  of  this  Im- 
provemeDl,  and  conaeqnenQy  no  luals  for  the 
anessiDent  of  datnasea  or  beneflbi,  and  the  as- 
sessment was  therefore  void."  MaDlfestly,  if 
thai  case  la  stilt  an  autboritv,  there  has  been 
iM)]e|al  lay-out  and  establiaument  of  the  har- 
bor hoe  in  dispute. 

Il  tsdaimed,  however,  that  it  is  overruled 
OB  that  point  by  Bp«vA  t.  Bridp^port,  57  Conn, 
no.  It  la  true  that  It  would  seem  from  tbe 
esse  ss  stated  in  tbe  oi^ion  that  the  same 
question  might  liave  been  made.  If  it  was, 
tbere  is  no  intimation  that  it  was  considered 
and  decided,  and  no  sugcestioo  that  anything 
therein  contained  overruled  the  point  so  ex- 
plidUy  stated  in  the  former  case.  Instead  of 
OTenaliog,  it  distinguished,  tbecaae  of  Chtgory 
V.  Br^ff^pifrt  from  tbe  one  then  under  con- 
sfderation.  The  first  held  that,  under  the 
diarler,  which  provides  that  if,  after  c^taiB 
preUminary  iwoceedings,  the  counsel  shall  re- 
solve to  lay  out  a  street,  it  shall  appoint  s  com- 
mittee to  malu  sucb  lay-out,  tbe  standing  com- 
mittee CD  streets  and  ^ewaltu  was  not  of 
itidf ,  and  witboat  nieh  special  reference,  such 
a  committee  aa  was  Intended  by  the  charter. 
In  point  of  fact,  as  tbe  opinion  shows,  upon 
receipt  trf  tbe  petiticm  for  widening  tbe  high- 
way, the  oottiicn  immedialdy  referred  it  to 
tbe  standing  committee  on  stneta  and  side- 
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walks.  That  committee  snteequenlly  reported 
resolutions  that  the  common  council  should 
order  tlie  widening  to  be  made  according  to 
phics  which  it  submitted.  Tbe  resolutioas 
were  adopted,  and  furnished  the  first  indica- 
tion that  tbe  coundl  resolved  to  make  tbe  lay- 
oat.  Tbe  charter  was  not  followed;  no  com- 
mittee was  appointed  to  make  the  lay-out  after 
the  council  bad  resolved  that  it  should  he 
made.  The  only  committee  which  acted  was 
tbe  standing  one  on  streets  and  sidewalks,  to 
which  the  matter  was  referred  before  the  lay- 
out was  resolved  upon  by  tbe  council.  Now, 
in  BoitsA  V.  Bridgeport,  the  standing  committee 
on  streets  and  ridewalks  was  also  appointed  a 
committee  to  make  tbe  lay-out.  Relying  upon 
the  general  statement  of  t  be  srllabus  in  ^egory 
V.  Bridgqxfrt,  it  is  evident  that  the  claim  was 
made  tJ^at  such  a  reference  was  conlrary  to 
tbe  charter.  Thereupon  the  court  distin- 
guishes the  two  cases,  and  shows  that  where- 
as, In  the  former  case,  the  petition  was  re< 
ferred  to  the  stutding  committee  immediately 
upon  its  receipt,  not  to  make  a  lay-out,  but  to 
examine  and  report  what  should  be  done,  and 
no  committee  was  appt^nted  to  make  the  lay- 
out after  tb6  council  had  resolved  upon  it,  yet 
in  tbe  latter  case  tbe  regular  steps  in  this  bo- 
half  were  taken,  and,  though  tbe  lay-4)ut  was 
committed  to  the  standing  committees  streets 
and  sidewalks,  it  was  as  a  q>ecial  committee, 
appointed  after  the  council  had  resolved  to 
make  tbe  lay-out,  and  consequently  the  de- 
cision in  OregoTif  v.  Bridgeport  was  not  appli- 
cable. The  second  point  made  was  that  the 
committee  appointed  after  the  council  htid  re- 
solved upon  tbe  lay-out  was  not  appointed  to 
lay  out  toe  street,  but  to  procure  and  report  to 
the  council  a  survey,  etc.  This  the  ctfurt  says 
is  a  distinction  without  a  difference,  and  that, 
taken  in  connection  with  ita  fellow  resolution 
ordering  the  extension,  it  is  to  be  construed  as 
a  direction  to  the  committee  to  lay  out  tbe 
street,  as  well  as  to  procure  and  report  a  sm^ 
vey  of  It.  No  other  point  which  was  In  any 
respect  common  to  the  twocases  was  diaoussed 
or  decided.  If  tbe  point  made  in  Gregory  t. 
Bridg^ort  and  In  ute  case  at  bar,  that  the 
council,  and  hot  tbe  committee,  made  the  lay- 
out, was  made,  tbe  law  respecting  it,  as  laid 
down  in  the  former  case,  was  not  in  terms 
otemiled.  We  axe  not  disposed  to  overrule  it 
nor  evade  It.  0nder  the  charter  it  Is  nece»- 
sary,  and  upon  general  principles  it  is  expedi- 
ent, that  a  committee  should  make  the  lay-out. 
In  theory,  at  least,  It  is  not  a  mere  formal 
thing  which  anybody  can  do  off-hand  upon 

Sper,  but  should  be  done  carefully,  and,  as 
:  as  possible,  with  a  view  to  tbe  convenience 
of  individuals,  even  after  general  directions 
have  been  given  by  the  council 

One  other  point  demands  consideration.  It 
is  claimed  that,  even  if  all  the  proceedings  were 
legal  in  form,  yet  there  Is  a  fatal  objection  to 
tbe  validity  of  the  assessment,  in  that  tbe  case 
itself  discloses  the  fact  that  tbe  harbor  lines 
were  established  and  the  appellant's  land  con- 
demned In  order  that  the  new  bridge,  thnt  "ex- 
pensive and  sigbUy  structure,  should  not  be 
marred  by  plsoing  building  on  either  side 
thereof,"  ana  not  for  any  legitimate  public  use 
whatever.  Tlie  appellant  says  that,  except 
for  pnUlo  uses,  inlnte  pn^er^  caimot  be 
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t&ken  erco  upoa  the  paycienl  of  just  compfen- 
satioD.  We  presume  that  no  odo  if  ill  queetion 
the  conectnesB  of  that  piopoeliioit.  The  tak- 
log  of  iMirate  property  fn  the  legal  eelabUah- 
meot  of  harbor  IfawB  u  prima  fKde  a  taking 
for  public  use.  The  Legislature  so  coasMered 
H  ID  granting  the  charter  to  the  City  of  Bridge- 
port, and,  tbough  that  fact  la  not  conclusive, 
iDosmuch  as  it  is  b^d  almost  uoivenially  that 
vbetherapartieularttseispublicorDot  within 
the  meaning  of  the  Constitution  isaqueaiioii 
for  the  judiciary,  still  there  can  be  no  question 
but  that  property  taken  in  the  legal  establish* 
meat  of  harbor  lines  is  taken  for  public  use. 
But  the  right  to  establish  harbor  lines,  and  to 
take  private  property  for  that  purpose,  must 
be  exercised  in  good  faith,  and  for  a  public  use . 
naturally  connected  with  their  establisbment. : 
Private  property  cannot  be  taken  for  other 
ttiftn  public  uses  under  the  guise  of  taking  it 
for  public  use.  There  ma^  be  difficulty  in 
many  cases  in  applying  this  rule,  as  where 
nothing  appears  in  the  proceedings  of  the  pur- 
pose for  which  Ibe  Uae^  were  established,  and 
the  presumption  would  be  that  they  were  es- 
tablished in  the  interest  of  navigation.  But 
where,  as  in  the  present  case,  all  the  proceed- 
ings declare  the  purpose  to  be  an  ulterior  one, 
which  no  one  would  claim  to  lie  a  public  one 
within  the  meaning  of  the  Constitution,  when 
this  purpose  is  spread  upon  the  very  reoocds 


which  are  laid  before  tis  as  contalnii^  tke  au- 
thority on  which  the  'assessnunt  comioitMe 
acted,  we  should  be  sbuttiog  ounces  to  tfae 
real  itttte  of  affairs,  and  penoMtiar  property^ 
to  be  taken  under  the  axcoie  of  (he  rf  ehi  of 
eminent  domain  in  a  oaae  where  no  public  use 
was  contemplated,  if  we  should  decide  in  ao 
cordance  with  the  awcUee's  claim.  That 
would  commit  us  to  toe  doctrine  that  we  aro 
bound  by  the  fact  that  it  was  a  harbor  line 
that  was  estatdidied.  no  matter  for  what  pur- 
pose it  appears  to  have  been  eslaUisbed,  nor 
how  far  it  is  removed  from  the  hartior.  Wo 
cannot  accept  that  oondosion,  hot  must 
hold  tbat,  whereas  it  appears  from  the  records 
themselves,  wliicb  are  introduced  to  show  the 
facts  upon  which  the  legality  of  tbeaasesscneDt 
depends,  that  the  harbor  lines  were  laid  out 
for  the  purpose  of  preventing  a  new  bridge 
from  being  marred  by  the  building  oC  BtTuc~ 
tures  oonnected  with  it  which  would  obscure 
i^  and  not  In  the  interests  <rf  navigation  or  any- 
other  public  use,  private  proper^  cannot  be 
taken  without  violating  omstitutlonal  rights. 

It  is  unnecessary  to  consider  the  otiier  ques- 
tions which  were  discussed.  Upon  tbosa  al- 
ready couidwed  we  adms»  the  Suptrior  Okmrt 
fo'renderjut^mmt  for  the  apptltaiU,  unnlline 
the  assessment  appealed  fraim. 

The  .other  Judges  conooned. 
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Homer  B.  WARDWELL,  Re^ 

V. 

CHICAGO.  MILWAUKEE  &  ST.  PAUL 

K.  CO.,  Appt 

(  Minn  » 

*1.  FlalatUr.  wMlurat  m  tteket*  tlumsh 
be  had  ftall  opportntdtsr  to  proeore 
one,  boarded  defisndant's  train  at  niri- 
baolt,  to  go  to  Owatonna.  and.  wben  be  told  the 
tore  ooUeotor  where  be  was  lolnff,  the  latter  told 
him  the  fare  was  fifty  oeols,  which  be  paid.  This 
was  more  than  the  ticket  fare,  but  six  cents  icsg 
than  the  train  fare.  Before  the  train  arrived  at 
Walcott,  tbo  first  station  at  which  tho  train  was 
to  stop,  tbe  collector  Informed  plaintiff  of  his 
error  In  the  amount  of  tbe  flare,  and  required  him 
to  pay  the  six  cenlB,  which  plQlntlff  reifu^ed,  and 
the  collector  told  blm  unless  he  paid  it  he  inust 
leave  the  train.  On  arrival  at  WaloOtt, where 
the  train  Btopped,  tbe  plnlntto  perslstiBg  in  bis 
rafaaal,  the  oolleetor  put  hfan  off.  and  tben  re- 
turned him  the  fifty  cents,  lees  the  fare  fruni 
Faribault  to  WalcoU.  Held,  tbat  the  collector, 
on  discovering  tbe  miatake,  tnlirbtt  within  a  rea- 
■onafate  time,  roquke  plaintiff  to  pay  the  ot^cr 
Biz  cents. 

0.  Also  that,  notwithstanding  his  first 
refiisal.  the  plaintiff  mi^bt,  at  any  time  before 
the  arrival  at  Walcott.  still  pay  the  bLx  ccuta,  and 
secure  the  right  to  he  mrricd  to  Owalonna. 

8>  Also  tbat  the  collector**  retcmtion  of 

•Head  notee  by  QrwsLLAV,  CA.  J. 


the  flfbr  oente  1311  the  arrival  at  Walcott  was 
not  a  waTver  of  tbe  H«bt  to  require  paynaent  of 
the  six  oents.  'Qualtfylng  Du  Ixatram  v.  B\rat 
XMp.  SU  Peml  A  P.  B.  O0.I6  UIdU.  40  (Oil.  28). 

4.  Also  that  the  Oompaay  bad  »  rl^ltt 
to  be  paid  the  Dare  from  Slartbault  to  Wal. 

.  cott.  ana  Ibe  oolteotor  lolitbt  ressin  tt  out  of  the 
fifty  cents.  UverruUos  Du  Lawam  V.  Fint  XXv. 
St,  Paul  &P.R.CO.  aupra. 

6.  Also  that  the  ooUector  ceold  not  re- 
tain the  entire  amount*  and  also  put  ploia- 
tlff  off.  l>ut  could  iHit  bim  off  only  upon  fiivt  rv- 
turnlnj?  to  bim  the  fifty  cents,  less  tbe  fore  to 
Walcott,  and,  baTlnir  put  blm  off  tr^fure  doluif  ao, 
the  expulsion  was  wrongful. 

(J^ly  7,  isn.) 

APPEAL  by  defendant  froai  an  order  of  tbe 
District  Court  for  Steele  County  denyini^ 
its  motion  Fur  new  trial  o<  an  action  brouehc 
to  reoover  damagea  for  the  tlleced  wroD|^i)| 
expulsion  of  plaioUft  fnnn  dbfendanfa  train  in 
wbicb  a  verdict  bad  been  returned  in  favor  of 
plaintiff.  Aiftroted. 
The  fads  are  stated  in  the  op4idon. 
Mr.  F.  W.  Root  {Mr.  W.  H.  Vonim,  of 
oounael),  for  appellant: 

Respoadent  endeavoring  to  secure  from  Uie 
collector  reduced  transporaitioD.  knowing  tfa^ 
such  act  on  tbe  part  of  tbe  collector  wouM  be 
against  the  rules  of  the  carrier,  and  that  in  per- 
mtttiogittheortlectorwonld  be  disobedient  to 
bis  rales  vad.  iustractions,  amounts  to  a  fnud 


Nora.— RJectlon  of  paseenKer  for  nonpayment  of  I  R.  ft  S.  Cn,  (La.  Ann.)  6  L.  B.  A.  8l7:  CbraCen  t 
Hxo.  8<te  notes  to  MeKay  v.  Ohio  River  R.  Cb.'(W.  Northern  Ftto.  It.  00.  iHlnnJ  S  I..  A.  A.  OSSL 
Va.y9Xi;B.  A.iaSt  lloaowan -v.  Uexvan*»  L.  A  T.  ■ 
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onfbe  p»rt  of  the  reapdndeB<;  MA!he')«aot> 
in  soch  case,  entitled  to  a  Miaebger'bngfata," 

Mereetst  v.  St.  Pitul,  if.  A  M.  R.  Op.  4ft 
MiiiD.  268.  ■ 

It  is  a  reasonable  r^ulatkio'wtalcb'prohibftH 
persons  from  travelfng^  upon  railroads  vHtfaout 
pnrrhasiog  tickets  or  payiog^fare,  and  a  person 
p)ingon  the  road  in  known  violatioD  of  soch 
a  ruie,  and  bv  Inducing  the  conductor  to  vto- 
lile  it,  i»  not  lawfully  on  the  road. 

Tofcdtf,  W.AW.R  Oo.  '7.  Broo/a,  81  M.  246, 

Being  unlawf uHj-  upon  the  traib  for  one  par  ■ 
pose,  be  was  Tmlawfally  there  for  all  porpoeeB, ' 
and  the  appellant  bed  the  rfebtto  expel  hha 
Dl  any  time  or  place,  provided  care  was  lak*n 
Dot  to  expose  him  to  serloas  iojury  or  dancer. ' 

■  -vr/j  T.  JVortftera  JW.  S.  Qt.M  Minn. 
310,  313. 

.  <ioi  of  tbe  collector  In  letsltfiDfrtt  portion 
of  tbeamoont  paldbjreBpofHtealflli  bis  Aire  to' 
Owatonna,  'was  no  waiver  on  the  pert  of  the 

company. 

Trothnger  r.  But  Tenn«s»ee,  V.  A  O:  H.  Oo. 
11  T«OD.  538, 18  Am.  &  Eng.  R.  R.  C^.  49. 

The  collector  bad  nOt  the  power  to  waive  the 
additloDal  ten  cents,  nor  baa  be  the  rfgbt  to 
recvive  any  sam  less  than  that  fixed  b\'  the 
roles  and  regulations  of  the  company.  Know- 
ing  tbis,  the  respondent  was  guilty  of  fraud  Id 
tendering  any  sum  less  than  dfty-six  cents,  or 
in  eodeavorlng  to  persuade  the  collector  to  ac- 
cept anything  less  than  this  amount. 

AUAama  &.  8.  R.  Vo.  t.  Carmiekael,  9  L. 
R.  A.  388,  90  Ala.  19. 

The  collector  bad  the  right  to  retain  an 
atnonnt  sufficient  to  pay  the  respondent's  fare 
to  Walcott,  even  thoi^  respondent  bad  not  so 
coDsented. 

MeCoHhy  t.  Chicago,  R.  1.  Jb  P.  R.  Co.  41 
Iowa,  482. 

Tiie  company  was  under  no  duty  to  tmrne* 
Oistely,  upon  reroondeot's  refusal  to  pay  fare, 
slop  tbe  train  ana  expel  him. 

Harrimm  v.  Fink,  42  Fed.  Rep.  792. 

Mean.  Amos  Coff^well  and  Sawyer  ft 
Sawyer,  for  respondent: 

Du  LnuTOTu  V.  First  Div.  St.  Paul  &  P,  R 
Co.,  IS  Minn.  49(011 39),  Is  "on  all  fours"  witb 
tbe  case  in  hand  and  determines  every  question 
that  can  be  raised  here  against  the  appellant; 
and  unless  (bat  decision  is  squarely  overruled 
tbe  order  appealed  from  must  be  affirmed. 

Wlfilljui,  Ch.  J.,  delivered  the  opinion 
of  tbe  court: 

Tbe  plaintiff,  without  procuring  a  ticket, 
though  he  had  full  opportunity  to  do  BO, 
boarded  a  passenger  train  of  defendant  at 
Faribault  to  go  to  Owatonna.  The  ticket 
fare  was  forty-six,  the  train  fare  fifty-six. 
cents.  Soon  after  the  train  started  the  fare 
CDllect(»  came  to  plaintiff,  and  asked  him 
where  be  was  going,  and,  on  being  told  to 
Owatonna,  said  the  fare  was  fifty  cents, 
which  plaintiff  then  paid  bim.  A  few  min- 
utes after,  and  before  tbe  train  reached  Wal- 
cott, tbe  first  station  from  Faribault,  the 
collector  came  again  to  plaintiil,  and  told 
bin  he  had  made  an  error  in  tbe  amount  of 
tbe  faie,  and  Instated  that  he  should  pay  the 
other  six  cents,  and,  on  plaiotlff  reftMiDic, 
told  him  unless  be  paid  It  be  «oaId  put  bim 
off  tbe  train.  Plaintiff  still  refused,  and  on 
13L.B.A. 


the  krriTbl  of  tbe  tmln  'at  Walcott,  pMntiff 
pemlsting  In  bis  'refosal^  the  eollectw  pub 
Uira  off/  anfl,  ^fter  he  was  off.  returned  to- 
ll im  thfe  difFcre&ico'betwedn  tbe  Hfty  cents  nd 
the  fare  frovi  Falrhault  to  Walcott.  Assum- 
ing .{what,  in  Tiew  of  tlie  defaidant's' regu- 
lations posted  up  in  its  passenger  stations 
und  passenger  cars,  can  hardly  he  assumed) 
that       eoTlector  bad  aiitborlty  to  accept  for 
the  fa're'anTiess  tban  -tlie  fifty-six  cents  and 
waive  tbe  Company's  right' to  full  train  fare, 
the  receipt  by  the  collector,  through  mistttke,  - 
for  tbe  full  fere,  of  less  tban  tbe  fare,  did 
not  aiinount  to  such  waiver.    Tbe  collector 
bad  a  right)  on  dlscoverlng  tbe  mistake,  to 
require  the  plaintiff,  certainly  within  a 
reasonable  time,  on  iuformlug  bim  of  the- 
error,  to  pay  tfie  ranainder  of  the  train  fare, 
jnst  as  anyone  Oft  dlsooverhig  a  mistake  In 
payment  may,  within  a  reasonable  time,  re- 
quire Its  correctioB.    And  it  was  the  duty 
the  plaintiff,  on  being  informed  of  the 
error;  to  pay  the  remainder  of  the  full  train 
fare,  as  demanded  by  the  collector;   Nor  was 
the  collector's  retention  of  the  money  paid 
him  brplaintlff  (still  assuming  bis  authoritr 
to  waive  any  part  of  tbe  treJn  fare)  uotfl 
the  arrival  of  tbe  train  at  Walcott,  and 
wbilo  tbe  question  wbetbor  tbe  plaintiff 
would  pay  uie  remaining  six  cents  or  leave 
the  train  was  an  open  one  (for  notwitiistand- 
ing  fais  previous  refosal,  the  plaintiff  might, 
until  tbe  arrival  M  Walcott,  where  the  train 
WAS  to  Stop  wiiliout  To^rd  to  his  matter, 
still  pay  and  secure  the  right  to  go  to  his  in- 
tended destination),  such  waiver,  and  espe- 
cially as  the  collector  insisted  on  pavment  of 
full  train  fare,  and  Informed  plaintiff  that 
he  must  pay  or  leave  tbe  train.   The  rule 
laid  down  in  Du  Lavrans  v.  Firai  Div.  l<t. 
Paul  (£  P.  R.  Co.,  15  Minn.  49  (GU.  29)  to 
the  effect  that  when  a  passenger  tenders  in 
good  faith,  on  the  train,  the  ticket  fare  as  full 
fare  to  his  place  of  destination,  and  the  con- 
ductor takes  and  retains  It,  be  thereby  waives 
the  ri^ht  to  require  the  passenger  to  still  pay 
tbe  difference  between  the  ticket  and  train 
fare,  Is  (assnmingtheconductor'sauthority  to 
waive  it)  undoubtedly  correct  as  applied  to  a 
case  wliere,  from  the  circumstances  attending 
the  tender,  receipt,  and  retention  of  the  money, 
the  pbsseager  is  justified  in  the  belief  that 
it  was  accented  in  full  for  his  fare  to  the 
place  of  bis  destination.    Thus,  if  tbe  cod - 
dvctor  riranld  receive  sad  retain  it  wiUi- 
out  demanding  more,  till  the  train  bad 
passed  the  place  at  which  he  must  exdrciae 
or  abandon  the  right  to  eject  the  passenger 
for  non-payment,  tbe  latter  would  have  the 
right  to  asBQme  that  tbe  amount  paid  was 
satisfactory.    But  it  cannot  correctly  be  ap- 
plied to  a  case  like  this.   It  would  be  equiv- 
alent to  the  proposition  that  the  collectw 
waived  payment  while  insisting  upon  it,  a 
proposition  contradicting  Itself. 

To  determine  whether  he  would  pay  the 
difference  demanded,  or  persist  in  his  refusal 
and  leave  the  train,  the  plaintiff  had  until 
the  train  stopped  at  a  place  where  he  might 
he  put  off.  So  long  as  he  had  that  election, 
the  collector  might  retain  tbe  amount  paid 
him  to 'abide  it.  As  soon  as  it  was  made, 
to  wit.  when  plaintiff  Anally  refused  ftt 
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Waiuott,  the  right  of  the  celleotor  to  retain 
tba  entire  aum  paid  ceased,  except  be  chose 
to  retain  it  for  tlie  very  purpose  for  which  it 
wai  paid  him ;  that  fa,  for  the  full  fare  to 
Oivatomia.  He  could  not  retain  the  entire 
gum,  and  also  e^ect  the  plaintiff.  As  pre- 
cedent to  the  right  to  expel  him  from  the 
train,  he  should  have  returned  to  plaintiff 
what  he  was  entitled  to  of  the  money,  and 
until  he  did  that  be  had  no  right  to  put  him 
off.  It  la  true  be  returned  ft  to  him  im- 
mediately after  the  expulsion.  But  the 
wrong  had  then  already  been  ocnnmitted,  and 
could  not  be  repaired  by  doing  what  ought 
to  have  been  done  before  the  expulaioo.  We 
have  said  the  collector  ought  to  have  returned 
to  him  what  he  was  entitled  to  of  the  money 
(not  the  whole  of  the  money),  because  we 
hold  that  where  a  passenger  refuMS  to  pa^ 
the  fare  rightfully  demuided  of  him  to  his 
place  of  intended  destination,  and  the  carrier 
puts  him  off  at  a  proper  place,  because  of 
such  refusal,  the  carrier  has  a  rijght  to  be 
paid  tbi;  proper  fare  for  carrying  him  to  that 
place,  and  to  retain  It  out  m  any  money  the 
passenger  may  have  paid  on  account  of  fare. 
This  is  contrary  to  what  was  decided  (the 
court  being  divided  upon  it)  in  the  Ihi 
Laurane  Gam.  The  reasons  given  for  the 
decision  In  that  case  were  that~the  passenger 
does  not  intend  to  make  a  contract  to  be 
carried  to  the  place  short  of  his  intended 
destim^iou,  where  he  is  put  off,  and  that  the 
carrying  the  passenger  in  that  case  to  the 

El  ace  where  he  was  put  off  was  no  beneflt, 
ut,  on  the  contrary,  a  detriment  to  liim. 
When,  under  circumstances  that  Implyare- 
quest.  a  railroad  company  carries  a  passenger 


from  one  point  to  another,  it  Is  no  concern  of 
tbe  company,  as  affecting  its  right  to  compen- 
sation, that  it  is  or  Is  not  to  tl^  advantage  of 
the  passenger  to  be  carried  to  and  left  at  the 
latter  place,  and  it  la  therefore  immaterial. 
The  sole  question  is.  Was  Uie  service  rendered 
at  the  ren^uest,  express  or  implied,  of  tbe 
pauengcr?  Wtien  one  voluntarily  enters  a 
train  of  oars,  and  expressly  requests  to  be 
carried  to  a  particular  place,  but  refuses  to 
pay  the  rightful  fane  to  that  place,  ao  tliat 
tbe  company  has  a  right  to  put  him  off  beforo 
reacliiqg  that  place,  a  request  must  be  im- 
plied to  be  carried  to  tbe  place  where  tbe 
company  may  rightfully  put  him  His 
intention  must  be  taken  to  be  to  ride  to  the 
destination  expressed  by  him,  if  the  compnny 
will  carry  him  to  that  place,  without  bia 
paving  the  fare,  and,  if  it  will  npt,  then  to 
ride  to  sucl)  plftce  where  the  company  may 
rightfully  put  Mm  and  does  put  him  off. 
That  in  such  case  he  may  be  carried  to  and 
left  at  such  place  is  what  he  must  be  pre- 
sumed to  expect  and  intend.  And  be  can 
have  no  right  to  expect  that  the  companv 
will  put  him  off,  till  the  train  reaches  ito 
first  regular  stopping  station.  The  train 
need  not  stop  for  the  mere  purpose  of  puttings 
him  off.  The  facts  upon  which  we  hold  that 
the  expulsion  of  the  plaintiff  from  tJie  train 
was  wrongful  were  established  at  the  trial, 
and  not  disputed,  so  that  he  was  entitled  to 
a  verdict.  The  instructtons  of  the  court, 
assigned  as  error,  going  only  to  the  right  to  a 
verdict,  were  tberefore.  if  erroneous,  harm- 
less. We  see  no  error  in  tbe  instructions 
touching  the  measure  of  damages. 
Order  affirmed. 


MISSISSIPPI  SUPREME  COURT. 


J.  B.  ALSUP,  Admr.,  etc.,  of  N.  M.  Alsup, 
Deceased,  AppA.^ 
e. 

a  U.  BANKS  a  al. 

(  Wm.  ,) 

1.  A  writtenTlaMe  fi>r  five  yMtrslof  a 
valuable  plantatton  Is  not  terminated 

by  the  death  of  tbe  lessee  before  ttae  expiration 
of  tttat  time,  and  bti  administrator  will  beUahle 
for  tbe  rent  for  tbe  unexplred.term. 

2.  Reletting  real  estate  at  the  best 
price  obtainable  to  a  third  person, 
after  the  death  of  ttae  lessee,  before  the 
expiration  of  the  term,  with  notioeto  the  tatter's 
administrator,  who  has  abandoned  the  pi-emisea. 


VvtK.—LtOte,  not  rmiitnii(«I  by  death  of  leme, 

Vpon  tho  death  of  a  tenant,  the  lease  vtBta  in  bis 
executor  or  aduInlBtrotor.  Juines  v.  DuUrU  Ves. 
Jr.  241:  Doe  v.  Porter,  3  T.  R.  13. 

It  vests  for  the  usual  purposes  to  whMi  testator's 
asets  are  appHeo,  and  the  legatee  has  no  right 
to  enter  without  the  exeoutot^  special  Aseent.  1 
Wmg.  Exn.00. 

Although  he  doee  not  enter  into  possession  of  the 
Urtmisee,  be  may  be  sued  as  asslf  oee  of  the  lease, 
fortberentBSUbHequenttothedeotbof  the  lessee. 
Wollaston  V.  Hskewell,  8  Han.  ft  0.  SSK. 
18I:R.A. 


that  be  will  be  held  for  the  rents,  and  tbat  t1  e 
premises  will  be  let  on  atieount  of  his  Intestate's 
estate,  will  not  oonstltnte  an  annaimeot  of  the 
original  lease,  nor  release  the  administrator  from 
bis  llabiUty  Bar  tbe  rents. 

(May  26,  IWL) 

APPEAL  by  defendant  from  a  decree  of  tbe 
Chancery  Court  for  Tun4ca  County  in 
favor  of  complainants  ^  an  action  brought  to 
rtcover  rent.  Affirmed. 

Plaintiffs  leased  a  plantation  to  N.  M.  Alsiip, 
in  December,  1888,  for  the  term  of  five  years, 
and  in  the  following  October  the  lessee  died. 
His  ndniinisfrator  abandoned  the  IcftSed  premi- 
ses, and  plaintiffs  let  Ihcm  to  a  stranger  at  a 
less  rent  than  deceased  had  agreed  to  pay.  and 


If  he  enters  upon  the  demised  premtsea  be  be- 
conies  personally  liable  for  the  accruing  rent.  Hop- 
wood  V.  \frhaley.  HC.n.  7M. 

Where  the  land  yields  some  profit,  but  leas  than 
therentibemnrtendertheBinomitof  Bucfa  prallt 
or  i»ar  H  Into  court.  Patten  r.  ReM,  6  L  T.  N.  8. 
m. 

But  t>y  sMlgntng  tbe  term  be  mar  free  hlmaeir 
from  Uabitltr  future  reot,  and  for  subseqaait. 
breadUKtf  eovesHit.  OhrKw  t.  Qhiun,  1  Bos.  A  p. 
21.  Sea  CoUUia  v-  Orouoh.  18  Q.  B.  M,  dted  la 
Wood,  Land.  *  T.  1 860,  p.m 
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bronsbt  this  action  to  recover  tbe  difference. 
Defendant  claimed  tbat  tbe  lease  was  termi- 
nated by  tbe  lessee's  deatb;  tbat  it  was  can- 
celed by  tbe  reletlinr  of  tbe  premises:  and 
filed  a  cross-bill  altegiDg  the  insolvency  of  tbe 
lessee's  esute,  and  asking  tbat  plaintiffs  pay 
him,  for  the  beoeftt  of  oUier  creditors,  the 
diflerenoe  between  tbelr  pro  rata  share  of  the 
snets,  accordinjr  to  tbelr  full  claim,  and  the 
tmouDt  tbev  realized  from  tbe  relettinf!;. 

Further  lacts  appear  in  the  opinion. 

Mr.  St.  John  Waddall,  for  appellant: 

Whne  a  contract  is  enontoiV,  and  the 
•dmlaistnilor  can  do  all  that  fbB  deceased 
could  have  done,  it  may  be  enforced. 

Wood.  Und.  &  T.  g  866. 

Bat  where  the  dealb  of  a  party  to  a  contract 
pats  a  stop  to  his  business,  and  leaves  no  legal 
ligbt  hi  bia  admlDistrator,  exc^  to  dose  it  up 
with  the  least  loM  to  tba  estate,  no  reeomy 
can  be  had  against  tbe  administrate. 

TerringUm  r.  Greene,  7  R.  I.  589,  84  Am. 
Dec  680. 

This  was  an  executory  contract,  and  tbe 
sdmioistrator  could  not  cany  it  out. 

Cbalmprs,  Probate  Law  &  Practico^'Ig  281, 
wd  cases  dted. 

Mr.  Bsnfcs  look  possession,  and  Uiis  was 
prima  facie  evidence  that  there  had  been  a 
revocRlioD  of  tbe  contract. 

Bedford  V.  Terhune,  30  N.  Y.  458.  86  Am. 
Dec.  402;  Wilbovrn  v.  Wiibourn,  48  Miss.  88; 
Hard]/  V.  Thomas.  23  Miss.  544.  See  also 
Baun^^eriner  v.  Baat,  68  Md.  83^ 

Mmrt.  Pvrkina  ft  Pero-.  for  appellees: 

It  Diust  be  proved  tbat  tbe  lessor  and  lessee 
moiually  agreed  to  a  sumnder  of  tbe  term. 

he^^  V.  Terhune,  80  N.  Y.  458.  86  Am. 
Dre.  403. 

Tbe  Borrender  of  demised  premises  by  a 
teasDt  during  tbe  term,  to  be  effectual,  must 
be  accepted  by  tbe  lessor. 

Auer  V.  PennejfimtUa,  99  Fa.  870,  44  Am. 
Rep.  Ill 

Taking  possession,  repairing,  advertising  tbe 
hou.^  for  rent,  are  all  acts  in  tbe  interest  and 
for  tbe  beneSt  of  the  tenant,  and  do  not  dis- 
cbarfK  bim  from  his  covenant  to  pay  rent. 

Bretukmann  v.  TvnbiU,  89  Pa.  C8. 

Where  acia  an  relied  upon  as  avindag  an 
igRciDent  to  surrender,  Ibey  should  be  stieb  as' 
Me  not  easily  referable  to  a  different  motive. 

■*ar(inv,S(«arns,  52  Iowa,  845-349;  Thomat 
V.  Stiton,  69  N.  Y.  118;  Nelton  v.  Ttumtpson, 
88  Minn.  508;  8  Taylor,  Land.  &  T.  §  507. 

Wbethcr  tbe  admiuislrator  is  personally  lia- 
ue  where  he  enters  after  tbe  dealb  of  tbe 
race,  and  how  he  may  exonerate  himself 
fKn  tbat  liability,  have  been  inquired  Into  in 
anmcTOufl  cases,  quite  a  number  of  wblcb  are 
^ed  in  the  noU  to  Wood  on  Landlord  and 
Tmnt.  §  856,  p.  560. 

It  has  been  held  that  tbe  administrator  may 
^charge  himself  from  all  liability  as  such  by 
J^^S  that  tbe  term  is  of  no  value,  and  that 
be  bsR  fully  administered  the  assets  which 
bate  come  into  his  bands. 

Wood,  Land.  &  T.  p.  561. 

Vooda,  delivered  tiie  ofAaioa  of  tbe 
CDOit: 

Ibst  the  demaiTer  to  the  cross-petition  was 
Piopnly  sustained  is  too  dear  to  reouixe  any 
ULRA. 


rtimiark.  Equally non-maintalnableisthfiprop' 
osition  tbat  the  contract  of  lease  was  terminated 
by  tbe  deatb  of  the  lessee,  and  that  no  suit  to 
enforce  tbe  same  could  be  prosecuted  agiilnet 
his  administrator.  Tbat  a  contract  of  lease  for 
a  very  valuable  {dantatlon,  running  for  a  term 
of  five  years,  does  not  fall  in  the  small  class  of 
contracts  ended  \ty  tbe  death  of  tbe  lessee  Is 
perfectly  clear.  The  execution  of  this  con- 
tract was  not  with  reference  to  a  business 
which  could  not  be  carried  on  without  tbe  per- 
sonal presence  of  the  lessee.  Such  a  thought 
cannot  be  supposed  to  have  occurred  to  the 
parties  to  the  contract,  for  the  execution  of  it 
was  not  at  all  contingent  upon  the  contiuued 
existence  of  the  parties,  or  either  of  tbem. 

Tbe  remaining  contention  on  the  part  of 
appellant  rests  upon  the  proposition  that  there 
was  an  annulment  of  the  lease  contract,  by 
agreameot  or  by  InipUcation  In  law,  from  the 
acta  of  the  mrties  and  asurrender  by  the  admin- 
istrator. The  facts  are  that  after  the  death  of 
the  lessee,  and  at  tbe  beginning  of  the  N^cond 
year  of  tbe  term,  the  appellant  signified  to 
appellees  bis  purpose  not  to  carry  out  tbe  con- 
tract, and  to  abandon  and  surrender  up  the 
premises,  whidi  was  met  an  exprea«(»i  of 
unmistakable  unwillingness  to  that  .coume,  by 
appellees:  that  soon  sfterwards  appellant  did 
abandon  and  vacate  the  premises;  that  appel- 
lees notified  bim  that  they  would  hold  the 
estate  of  the  lessee  for  the  rents,  according  to 
the  terms  of  the  leafe,  a^.!  tbat  they  would  let 
the  premises  for  Uie  account  of  tbe  intestate's 
estate,  and  hold  it  for  any  deficiency  that 
might  arise;  that  appellees,  after  appdiant's 
abandonment  of  the  promises,  took  possesion 
and  rented  tbe  place  to  others,  at  an  annual 
rental  less  by  about  a  thousand  dollars  than 
tbat  agreed  to  be  paid  by  tbe  deceased  lessee; 
tbat  appellees  did  all  tbey  ooutd  to  obtain  tbe 
best  terms  in  renting  to  others,  and  that  the 
price  obtained  was  the  hizbest  and  best  tbat 
could  be  secured.  That  uere  was  no  surren- 
der, in  the  sense  that  there  was  such  yieldini; 
of  possesion  of  Uie  leased  premises,  by  mutual 
agreement,  which  worked  a  caDceUatiou  of  the 
original  contract  and  an  extin^uisbment  of  the 
leasehold  estate,  appears  certain  to  ua.  Thero 
can  be  no  reastmable  inferenoea  drawn  from 
the  facts  above  recited  tending  even  to  show 
Such  mutual  agreement  and  purpose.  On  fbe 
contrary,  we  have  the  expressed  declaration  of 
the  unwillingness  of  appellees  to  tbat  course, 
and  their  declared  purpose.  In  the  event  of 
appellant's  abandoning  tbe  premises,  to  let 
tbem  and  hold  the  lessee's  estate  for  the  differ- 
ence between  tbe  sum  thus  obtained  and  that 
stipulated  for  in  the  lease  contract.  On  these 
facts,  tbe  caae  seems  manifestly  gainst  appel- 
lant's contention. 

■  Ifor  do  the  facts  that  appellees  took  posscK- 
sion  of  the  premises,  after  their  obandooment 
by  appellant,  and  rented  them  on  tbe  be^t 
terms  obtainable,  release  appellant  from  his 
Uahility  to  p^.  as  the  representative  of  the 
deceased  leasee;  for  all  these  acts  of  appellees 
were  in  the  interest  and  for  the  benefit  of  tbe 
lessee,  equally  as  for  the  inleresi  and  Ivcnelii  of 
the  lessora.  There  was  no  taking  by  ihn  IfS- 
sors  of  possession  unqualifiedly  and  uncondi- 
tionally, and  a  dealing  with  the  premises  in  a 
manner  inconnstent  with  the  continuance  oC 
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iho  unexpired  lease.  True,  the  leuor  might 
have  permitted  the  pFemiscs  to  remain  vacant 
nod  untilled,  and  have  recovered  the  entire 
rental  from  the  lessee  or  his  representative; 
but  he  was  not  compelled  to  take  this  coarse. 
He  wisely  and  lawfully  took  the  other  course, 
whereby  the  interests  of  the  lenee's  estate  were 
largely  subaerred. 

T/ie  decrte  of  the  court  below  conforms  to 
these  views,  and  m\t*t  be  affirmed. 


C.  H.  STRICEER,  Appt, 
t. 

T.  P.  LEATHERS  «f  of. 

(  Hiss.  ) 

A  eommoa  earrier  w«,tw  who  re- 
eelpto  ftw  goods  mmrked  fbr  tf^very 
at  a  private  landhur  cannot,  wttbout  excuse 
or  Justl&oatloii,  ddHver  tbem  at  another  landing  i 


Jdbb; 

wttbottC  Uabffltr  for  th©  datanira  so  ocoHloned. 
Andlf  SMch  delivery  is  .made  with  a  wJlUul  sutv 
pose  to  harass  and  injure  tbe  owuer,  vunitive 
damages  mar  hq  recovered. 

'  (jDoel,  un.) 

APPEAL  by  plainttff  from  a  jadement  of 
the  Circuit  Court  for  WilkiDSOn  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damaj^  for  defendants'  breach  of 
their  contract  as  common  carrleis  to  deliver 
goods  at  plaintiff's  whaif.  Btttmtd. 
The  case  sufflcieatly  appears  in  the  opinloo. 
Me»tr».  J.  H.  Jobm  anA  D.  O.  Branlatt, 
for  appellant: 

The  evidence  clearly  established  a  contract 
on  the  part  of  defeodauts  to  carry  the  freight 
to  ptaintUTs  landing.  The  condnct  of  defend- 
antB  in  refusing  to  comply  with  their  obliga- 
tion as  common  eaniers  was  oppressive  and 
willful.  The  question  of  damages  shoald 
have  been  submitted  to  the  jury. 
\    2  Sedgw.  Dam.  §  822  et  »eq,,  and  autiioritlefl 
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None— Ezemj^arv  or  ^tMtve  Hamaoes;  vHun  dt- 

Ezemplary  damages  grow  entirely  out  of  tbe 
nature  of  tito  act  of  tbe  defendant  for  wbloh  the 
plaintiff  recovers.  They  are  given  in  eobanoement, 
merely,  of  the  ordinary  damages  on  aooount  of  the 
tiad  spirit  and  wrong  intention  of  tbe  defendantf 
and  are  recoverable  with  tbe  ordioury  damages, 
under  tbe  common  allegation  that  tbe  act  declared 
for  was  done  to  the  damage  of  tbe  plaintiff.  Head- 
ier V.  Watson,  4a  Vt.  889. 

Other  terms  sometimes  used  are  **punltory"  or 
"punitive"  damages,  and  "smart  money."  These 
temiB  are  usually  employed  indifferently  in  de- 
scribing these  damages.  Hackett  v.  Smelly,  7t 
IlL  lOB:  Both  T.  Eppy.  80  III.  288:  OUca  v.  Eagle  In. 
Co.  2  Met.  14B;  Louisville  ft  P,  B.  Co.  r.  Smith.  3  Dn. 
vail.  566:  Stooeselfer  v.  Sbetile,  31  Ho.  243;  Kennedy 
V.  North  Mlsiourl  EL  Co.  85  Mo.  351;  Qreen  v.  Craig, 
n  Mo.  SO:  Frecse  v.  Tripp.  70  lU.  m;  Metdel  v.  An- 
thte,  nilL  241:  Freldenbeit  v. Edmundson.  3B Ho. 
1336;  HoKeon  v.  Citizens  a.  Co.  4S  Mo.  79. 

Exemplary  damages  belong  alone  to  actions  of 
tort.   Norlolk&  W.  B.  Co.  V.  Wj-sor,82Va.S80. 

Where  the  damage  to  tbe  plaintiff  is  merely  nom< 
fnal,  and  there  Is  no  evidence  of  actual  damage, 
there  Is  no  foundation  upon  wUoh  exemplary  dam- 
uges  can  attach  or  rest.  Kuhn  v.  Chicago,  H.  &  Bt. 
P.  H.  Co.  74  Iowa,  187. 

Punitive  damages  may  be  awarded  when  a 
wrongful  act  is  done  willfully  in  a  wanton  orop- 
pre^ve  manner,  or  even  when  It  is  dmie  reoUest- 
ly.  Fotberbigham  v.  Adonie  Exp.  Co.  1  L.  R.  A. 
474.  36  Fed.  Hep.  252;  Reeves  v.  Wlno,  W  N.  a  240. 

A  common  carrier  becomes  liable  to  exemplary 
damages  in  cases  of  Injury  to  the  passenger  by  hto 
negligence,  only  when  his  conduct  has  been  sueh 
as  to  justly  charge  him  with  wanton  or  reckless 
difference  to  tbe  passenger's  safety.  Whenever 
this  to  tbe  case,  tbe  Uw  allows  punttive  damages, 
not  because  tbe  plaintiff  is  entitled  to  anytUng 
more  than  strict  compensation,  but  for  the  sate  of 
the  salutary  effect  which  sucb  examples  may  have 
In  deterring  the  perpetration  of  similar  wrongs. 
HUwaukee  ft  St.  P.  B.  Co.  v.  Arms,  Bl  U.  S.  4«9,  S3 
L.  ed.  374  Caldwen  v.  Hew  Jersey  tJ.  B.  Co.  47  N.  T. 
S82:  LoulsTllle  ft  P.  R.  Co.  v.  Smith,  2  Dnvatl,  506; 
Bannon  v.  Baltimore  ft  O.  B,  Co.  S4  Md.  108;  Mem- 
phis ft  C.  B.  Co.  V.  Green.  52  MIfs.  77B;  Ifew  Orleans, 
J.  ft  Q.  N.  B.  Co.  Btatham,  42  Miss.  007;  Wtlliam- 
oon  V.  Western  Stage  Co.  t4  Iowa,  ITlj  Peoria  BrUge 
Aaso.  r.  Loomis,  SO  lU.  SS6;  Kentu<Ay  Ceot.  B.  Co. 
T.  Dills,  i  Bush,  6B^  Bowler  v.  Imob,  9  Hat.  (KyJ 
18  L.aA. 


811:  Ulllard  Brown,  IB  H.  T.  fKt  HattUnBona 
Oarr.lfiU. 

Tbe  doctrine  of  exemplary  or  punitive  damages, 
as  Bpidlcable  to  common  carrlets,  fa  notsanotiOnod 
In  Louisiana.  Rutherfcwd  v.  Sbreveport  ft  U.  B. 
Co.  ti  La.  Ann.  TUB. 

Such  damages  as  a  punishment  ot  example  can- 
not  be  recovered  in  a  olvU  action.  In  CtoloradOb 
Greeley,  8L  L,  ft  P.  B.  Co.  v.  Teager.  11  Colo.  315. 

In  coses  otft«r  tAon /or  personal  tttfarfaa 

Exemplary  damages  are  allowed  whenorcr fraud, 
malice,  oppression,  or  other  agirravating  oircum- 
stancee  accompany  an  Injury  to  property.  Day  v. 
Woodworth.H  V.  8. 18  How.  388.  U  L.  ed.  181:  Sher- 
man V.  Dutch,  18  ni.  SS3;  Cutler  v.  Smith,  67  UL  SBS; 
Whitlleld  V.  WUtfleld,  40  Htas.  888;  atom  Green, 
61  MlBS.  103. 

The  conduct  and  motivee  of  the  injuring  party 
are  open  to  Inquiry.  If  he  acted  reokleflsly,  or 
willfully  and  maliciously,  with  a  design  to  oppress 
and  Injure  the  plaintiff,  the  Jury  may.  as  a  punfsb- 
ment.  and  as  a  protection  to  society  against  a  vio- 
lation of  jKrsonal  rights,  award  such  additional 
damages  as  in  their  discretion  tbey  may  deem  prop- 
er. This  rule  Is  applied  in  torts  amounting  to  Bits- 
oonductuidreokleasneas.  Smalley  r.  Soilley.  81 
DL  70;  VoHz  v.  Blaokmar,  84  N.  T.  440;  Tlfft  v.  Cul- 
ver, 3  HIU,  1 80;  Wade  v.  Thayer,  40  Oal.  878;  TiUotron 
v.  Cbeetbam.  3  Johns.  68;  llaleoek  v.  Tower  OTO%-e 
B.  Co.  67  Ho.  17:  Philadelphia,  W.  ft  a  B.  Co^  t. 
Larfcin,  47  Hd.  1S6:  Taylor  v.  Grand  Trunk  B.  Co. 
48  N.  H.  aSO;  Fox  v.  Stevens.  18  Ulnn.  272;  Hagee  v. 
Holland,  27  N.  J.  L.  M;  Storm  v.  Green,  61  Miss.  103; 
Goodspeed  v.  East  Haddam  Bank,  22  Conn.  530;  Mo- 
bile ft  H.  It  Co.  t.  Aaberaft,  48  AU.  IB:  Titus  v. 
CorUns.  SI  Ran.  728;  Pieet  v.  Bollenkemp.  IS  B. 
Mon.  21S;  Robinson  r.  Barton,  5  Harr.  (De1.>  886; 
Dibble  T.  Morris,  28  Conn.  418;  Bnwlstaaw  v.  Bu- 
chanan, SOTex.  4118;  Coebran  v.  HUler.  IS  Iowa.  UB; 
Dolton  V.  Beers,  38  Coon.  Hoedley  v,  Wataon, 
4S  Vt.  aSB;  Western  V.  Teleg.  Co.  v.  Eyser,  »  Gcdo. 
141:  Baynor  v.  Nims,  37  Mich.  34;  UcWllllams  ▼. 
Bragg. 8  Wis.  424;  Gllreath  v.  AUen,  82  N.  a  67;.Gra~ 
ble  V.  Margrave.  4  III.  373;  McBride  v.  UcLaughllo: 
5  Watto,  075:  Buckle  v.  Honey,  2  Wlls.  SOB;  Slater 
Sherman,  ft  Bush,  90S;  Herest  v.  Harvey,  6  Taunt. 
442;  Brewer  r.  Dew.  11  Hecs.  ft  W.  823. 

If  a  railroad  company  refuses  to  carry  goods 
through  m  will  orwtUftil  dlsrqtardof  the  lights  of 
tbe  shipper,  it  may  be  charged  with  exemplary 
daoMgea.  Avtawer  t.  South  OHoUaa  B.  Oa.  S  & 

cm. 
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dted:  S  Am.  &  Eng.  Eocyctop.  Law,  2\et»eg., 
and  lulbnrities  cit^.  Bee  also  Bajf  t.  tTimJ- 
mrth.  64  U.  S.  18  How.  868, 14  L.  ed.  181. 

Plaintiff  was  entitled  to  recover  punitive 
dima^M.  At  all  events  be  was  entitled  to 
actoal  datnacee  by  ww  of  compensation. 

1  BedKw.  Own.  70.  71.  and  notet. 

Metm.  H.  S.  Van  EaAon  and  A.  O. 
Shaanon.  for  appellees: 

A  eieambost  Ib  not  bound  to  deliver  freight 
to  the  conrignee  at  hli  private  latiding  ot  puce 
of  bnsinexs. 

Koltn  V.  Packard,  8  La.  SS4.  98  Am.  Dec. 
454;  Fftk  v.  Newton,  1  Denio,  45,  48  Am.  Dec. 
M;  B-iumer  v.  Toledo  W.  R.  Ch.  2S  lod. 
434, 87  km.  Dec.  8«7:  2  Waf (,  Act.  &  Def.  82; 
m  "Eddg,"  72  U.  8.  5  Wall.  481.  18  L.  ed. 
4M;  MeAwlrtw  T.  WhiihOt,  68  N.  T.  ,40,  11 
Am.  Rep.  657. 

A  Btramer  is  not  bound  to  at  every  land- 
ing nnlew  so  advised. 

Cttiversal  Encyclop.  Law/g  IVtfi^Kq. 

Woods.  J.,  delivered  tbe  opinion  of  the 
court: 

The  court  below  erred  in  striking  owt  tbe 
plainiilTB  evidence,  and  entering  judgment  for 
defendants.  It  is  perfectly  clear  (hot  defend- 
snts  gave  metpts  to  consignora  for  two  8hlp> 
mnits  (tbfMc  from  tbe«  Red  8tar  8taoe  Biore  and 
bom  Duiner)  marked  to  appellant,  for  his 


landing,  at  Ft.  Adams,  and  that  tiipre  was 
willful  refusal  to  dehver  according  to  contract. 
It  Is  equally  clear  that  seventy-two  other  pack- 
ages, as  appears  from  the  evidetire  of  tlie  wit- 
ness Price,  were  marked  for  deliv  ry  at  Striek- 
er's landing,  but,  tn  disregard  of  tbe  contract, 
were  delivered  at  another  place,  without  ex- 
cuse or  justiflcation  on  tbe  part  of  appellees. 
For  the  smell  damages  sustained  by  appellant 
in  these  instances,  at  any  rate,  the  plaiDtifT  was 
uoqueatiouably  entitled  to  a  recovery.  But  on 
the  evidence,  taken  as  a  whole,  it  appears  that 
the  conduct  of  appellees,  in  refusing  to  comply 
with  their  obligations  to  Strieker  lodeliver  the 
packages  of  freight  at  fa^  landing,  after  they 
had  undOTtakeo  so  to  do,  was  not  only  withoot 
sufficient  excuse,  but  was  plainly  tbe  result  of 
a  willful  purpose  to  harass  and  mjure  the  ap- 
pellant, and  would  fairly  seem  to  entitle  him 
to  punitfflry  dami^es  to  some  extent.  At  least, 
iioder  tbe  evidence  offered  by  appellant,  be 
was  entitled  to  have  had  his  claim,  in  both  tbe 
aspects  adverted  to,  submitted  to  a  jury,  and, 
in  the  absence  of  countervailing  evidence,  he 
should  have  had  a  verdi<it  for  such  amount  as 
the  proofs  warranted.  While  a  common  car- 
rier by  water  may  not  be  required  to  stop  at 
any  and  all  mere  private  landings,  yet  when  be 
contracts  so  to  do  be  cannot  be  permitted  ca- 
priciously to  disregard  his  obligation  and  duty. 
Ifeverted  oni?  rsmaftdM. 
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ii. 

John  H.  CAMPBELL  et  at. 

(— .B.I  ) 

!•  An  agreement  between  all  the  next 

or  kin  ol  one  who  died  a  member  or  |i  benefit 
•M!»ty.  before  anyone  ki/ev  fn  whose  favor  tho 
•ertrtloitc  WOT  made  pa  yable.  that  the  fund  shonld 
M  collecteil  by  the  admintotrator  and  divided 
*<HiaU7  anaDir  tbemj  &  •ufflolentlj*  supported  by 
cwtldwatlon  Id  the  motual  lutTaidea-  by  ^eadi  of 
<te  dance  to  rooelvea  laiver  abwe,  and  wlU  be 
■UDdlnf  OD  tbe  ooe  who  proves  to  be  the  benefl- 

'•An  acrewnent  between  tbe  next  of 
■te  of  »deeed«Kt«hii*aUbie  yropertj-^ 


1n«luf1lngr  money  dve  on  Mfe  tnaamnoe  pAllcles. 
payable  to  aome  of  tb«ni,  shail  be  ooltootea  by  the 
admnriatnttor.  and  a  oanala  portion  of  the  pro- 
ceeds used  In  tbe  ornamentation  and  care  of  de- 
oedent^  buital  lefaiMl  tbe  remalnder  (UvUed 
eqnallv-  amonff  the  next  of  kin,  will  be  supported 
aaaXaoLlly  settleiDentandtoe  braeflciarica  In  the 
Insurance  policies  ooniiot  cluim  their  proiMK^. 

3.  An  agreement  bjr  &  man*  on  behalf 
of  his  wlfof  to  a  family  Betilement  ot  an 
oijtiite  in  which  Is  tntt;rested,  by  wtilcb  certain 
insurance  policies  payable  to  ber  are  made  partof 
the  general  fund.  Is  ratified  by  her  subsequently 
Joining- tn  an  application  forAe  appointment  of 
an  administrator  and  Ae  exeoutlon  oT  a  power 
of  attorbey  to  enable  htm  to  oollect  tbe  money  In 
eeoordanoe  with  tke  aftreement,  and  It  will  be 
blndtog  on  ber  althoaffa  the  husband  bad  no  au- 
tborlty  to  make  ti.  . . 

4.  Aauunrledinmaanasa^aellaad  eon- 


Sort-Court*  faoor  tht  compromtat  of  lUAgatian. 

A  PTOvration  of  Utlgmtion  is  a  valid  and  eufflolent 
«^*tention;  for  the  law  favora  th6  settlement  of 
"■^xitet.  Penn  v.  Baltimore,  1  Tea  Sr.  Wn  1  Par- 
"M.  Cwit  7lh  ed.  p.  W7. 

^ctupromieesandsettJemeiitof  litigated  suits  by 
|wi«ttiesBre  favored  by  the  courts,  and  arebeld 
™^  upon  the  parties.  Steele  v.  White,  2  Paige, 
£SIi.ed.gaB;  Shaak  v.  Shoemaker,  is  N.  Y.  489; 
[°U«rv.flBttfa,  14  J(dma.U4:  Hagee  v.  Badg6r,iao 

_piey  are  to  be  enoouraged  be«auae  they  promote 
mice,  and  when  there  is  j^o  fraud,  and  the  parties 
nectoD  eqiui  temia  and  adjust  tbeir  dlfTwenaes, 
court  will  not  overlook  the  oompromise  bu  t  wUL 
Boid  the  putiea  concluded  by  tbeietUement.  Wii- 
*m8«iT.Field,2flattdf.H8,rL.ed.em;  Palmerton 
^uxforO.  4  Denio,  W:  Oooo  v.  Knap,  8  N.  r.  402; 

T- Uastui. »  Barb.  Utn 
'8LB.A. 


Compromisea  of  disputed  dalms,  fairly  entered 
into,  aire  conoluaive,  and  will  be  sustained  by  tho 
courts  without  regard  to  the  vaUdiljr  of  the  claims. 
Webrum  v.  Kuhn.  61 N.  Y.  Kidder  r.  Horrobtu, 
73  Y.  159:  WiUiams  v.  Irving,  47  How.  Pr.  440; 
I'^noers  Bank  of  Amsterdam  v.  Blair,  44  Barb.  S41. 

A  compromise  of  an  alleged  claim,  the  extent  of 
■  hich  Is  unknown,  there  being  no  bad  faith  or  <!on' 
cealment,  is  a  valid  end  highly  favored  considera- 
tion, Feeter  v.  Weber,  78  N.  Y.  334;  Elannagan  v. 
Kilcome.  58  N.  Y.  448;  Crooa  v.  Banter,  28  N.  Y.  :BW: 
White  V.  Hoyt,  78  N.  Y.  806;  Clark  v.  GaroweU.  125 
Mass.  488;  Dunham  v.  Oriswold,  1  Cent.  Rep.  305,  luO 
N.  Y.  224:  Clatkv.Tumbull.«IN.J.L.9Kt  CVtnover 
V.  SUlwelt,  34  N.  J.  L.U:  Grabam  v.  Ueyer, »»  N.  Y. 
611;  Bofloger  v.  Tuyes,  1%  U.  U.  IBS,  3(>  L.  ed.  040; 
Bu«sell  V.  Cook.  3  Hill,  G04:  Kidder  v,  Uorrnbiu, 
aad  Wehrum  v.  Kuhn,  supra ;  Aforey  v.  Xcw- 
lana  .fl  Barb.  80:  iJome  bm.  -Co,  v.  Watooa, 
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imy  her  rigrht  to  recover  upon  poUdaa 
Hf'Ufe  insurance  iiiii'Ji'  i>!iy'<''>«' i'>  ber  wlth- 
ffl^jtthe  ixit«rventii)Q  ut'  u  truHbce, under  Fub.  Stat., 
tib^.  166,  e  D,  autboijzlDfr  her  to  sell  and  coorey 
asisr  of  her  personai  property  other  thui  tbat  He- 
scrtljed  Inpt'otion  r>,  with  tliL'»iinuetIt'i  t  as  though 
sho  WHS  tiniiiart  it'll. 

£.  Afrreoment  by  the  bene&ciat7ln  cer- 
tain liie  insurance  certificates  to  the 
family  settlement  of  the  estate  of  the 
lanwedt  which  provides  that  thoy  siiall  go  Into 
iliegVnentt  fund  and  becoUectcd  hy  theadmio- 
'l^mtnr  for  ciimil  itistrihiilldn  -.iniinit,'  the  next  of 
T^Ih, elKi'i'iu'  a  piiiviT  ni  -.lU-irn'-y  u>  enable  the 
admluihtrutor  tu  collect  the  luntiuy  ilue  on  tbem 
and  leaving  them  with  bhn,  amonnts  to  an  6qul> 
table  aBslffninent  of  the  Ufe  losunutoe  fund. 

6.  A  power  of  attorney  to  raable  mn 
administrator  to  collect  the  amount 
doe  on  Ulb  insoranee  cwtlflca*e»»  which 
have  been  equltahlr  owigned  to  bin,  H  ooupled 
with  an  iDtenat  ao  as  to  be  tmrocaUe. 

auoeSO^UU.) 

BILL  of  Interpleader  agaiDst  the  adiDinistra- 
tor  iind  Dext  of  kin  of  Dancan  Campbell, 
deceased,  to  determine  wbo  is  entitled  to  tbe 
proceeds  of  certain  benefit  certificates  wbich  he 
had  taken  out  in  bis  lifetime.  Judgment  in 
J'apor  of  t/ie  adininittrator. 

The  facts  are  stated  in  tbe  opinion. 
Meatrs.  Frank  H.  Jackson  aod  John 
Haskell  Butler  for  complainant. 

.Vetsrt.  Cooke  ft  Ansell,  for  J.  I.  Green- 
faale'h  aod  wife: 

Upon  the  death  of  Dancan  Campbell  this 
fund  was  a  chose  In  actioD.  It  was,  due  to 
Pbebe  A.  Greenhalgb  exclasirelj.  It  was  bera 
individually.  It  was  no  part  of  tbe  estate  of 
Puncan  Campbell. 

jBtna  L.  ln$.  Co.  t.  Mann,  14  R  I.  688; 
Holland  Y.  Taglor,  0  West.  Rep.  806,  111  Ind. 
IS,  6  Am.  Prob.  Rep.  686,  and  cases  cited  to 
foot  note. 

The  agreement  signed      her  husband  pur- 
porting to  be  for  his  wife,  was'Toid  ab  initio. 
Pub.  Stat.  chap.  166. 

Tbe  biubaod  was  prevented  by  tbe  statute 
from  reducing  the  fund  to  "poaaessloa." 

Araotd  v.  Saggtet,  1  R.  I.  165. 

Tbe  agreement  waa  in  excess  of  his  powers 
because  made  In  ignorance  of  tbe  fact  that  his 
wife  was  the  only  loser  by  the  scheme  and  to 
what  amount  she  would  lose  bv  it. 

If  tbe  buBbaod  had  been  duly  authorized  to 
include  such  funds,  the  agreement,  however 


"worded,  wotild  still  be  void,  because  rvvdkcd 
before  acted  upon, 

EleUrkin  v.  RoweU,  43  How.  Pr.  330;  ParitK 
V.  Slone,  X4  Pick.  198;  Varr  T:  Siltovcay.  Ill 
Mase.  36;  Maee  Sage,  8  Week.  Dig.  MQ; 
Snyt^  V.  Qvtkrie.  21  Hun,  341;  Cottage  St.  H. 
E.  EpiM.  Church  v.  KmdaU,  1S1  Mara. 
Hamilton  College  v.  Stewart.  1  N.  Y.  Wl. 

The  brotbeis  of  Mra.  Greenhalgh  ptxxnired 
this  agreement  witli  a  motive  of  personal  gmin 
and  expected  to  gain  it^  bat  these  are  not 
considerations. 

Phapot  T.  Qrvwinger,  81  V.  8. 14  Wall  M7, 
20  L.  ed.  744. 

In  av^it^  of  all  probable  opposition  even, 
everything  would  have  been  compulsory  udod 
tbe  administrator  that  this  agreement  called 
for,  except  the  application  of  these  funds. 
Even  a  court  of  law  would  brand  this  as  an- 
conadotiable  and  void. 

Bume  T.  United  8tate»,  31  Ct.  Gl.  8S8;  8hep- 
ard  V.  BhodM,  7  R  I.  470. 

Mr.  John  J.  Arnold  for  the  other  respond- 
ents. 

Matteoon,  Ch.  J.,  delivered  tbe  opinion 
of  the  court : 

This  is  a  bill  of  interpleader  to  determine 
to  whom  shall  be  paid  a  benefit  fund  of 
$1,000  due  from  tbe  compIainaDt  on  account 
of  the  death  of  Duncan  Campbell,  one  of  its 
members.  This  fund  is  claimed  on  the  one 
band  by  the  respondent  John  H.  Campbell, 
administrator  of  the  estate  of  the  deceased, 
by  virtue  of  an  agreement  entered  Into  as 
herein  set  forth,  and  on  the  other  hand  br 
the  respondent  Pbebe  A.  Oreenhaigh,  wife 
of  the  respondent  James  I.  Greenhalgb.  who, 
under  tbe  name  of  Phebe  A.  Metcatf  (her 
name  prior  to  her  marriage  with  Greeahaigh) , 
ia  deaignated  as  a  beneflciary  In  the  certifl- 
cate  of  membership  issued  by  the  complain- 
ant to  the  deceased.  The  deceased  died  De> 
cember  7,  1887,  unmarried,  leaving  as  his 
next  of  kin  the  respondentB,  Catherine  Camp- 
bel),  his  mother;  John  H.  Campbell,  Frank 
E.  Campbell,  his  brotheia;  and  Phebe  A. 
Greenhalgb,  bis  sister.  On  December  12, 
1887,  a  meeting  was  held,  at  which  all  the 
respondents  except  Mta.  Oroenhalgh  were 
present,  for  the  purpose  of  arranging  for  tbe 
settlement  of  his  estate.  At  this  meeting  an 
agreement  was  entered  into  by  which  it  was 
provided  that  John  H.  Campbell  should  be 
appointed  administrator;  that  be  should  pay 
all  bills  owed  by  the  deceased  at  hia  death  ; 


L9  V.  Y.  805:  Cooper  v.  Pu-ker,  14  C.  B.  IM: 
Calllsher  v.  BtooboffBhetm,  L.  R.  5  Q.  a  4«. 

Where  the  oompromise  Is  voluntary,  and  there  is 
the  absence  of  fraud  or  Impoaltlon,  It  wtUlbe  up- 
held  however  dltadvantsffeous.  AokemianT.Aok- 
orman,  U  N.  J.  L.  174;  Steele  v.  White.  S  Paige,  478, 
2  L.  ed.  095. 

The  party  compromising  cannot  be  relieved  from 
it,  although  he  shows  that  It  was  not  beneHoial  to 
him,  or  that  be  bad  the  rl|!fat  to  recover  In  the  anlt 
In  point  of  law.  Brooklyn  Bank  v.  Wailng>,SBandr. 
Ch.  6,?L.  ed.484. 

Where  there  Is  a  real  oootroversy  between  par- 
ttot,  and  the  case  Is  one  of  any  doubt,  the  court 
win  not  set  aside  a  com  promise  fairly  made  by 
tbom,  thoush  It  should  afterwards  appear  that  one 
has  thereby  reoelved  fsroperty  to  which  be  was  not 
lecally  entitled.  3oHlan  v.  Stevens,  U  He.  78;  See 
13  L.  R.  A. 


Trigff  T.  Read.  6  Humph.  BR  See  Day  t.  Biaer. 
Cluke,  Ch.  m,  7  L.  ed.  n. 

A  doubtful  claim  prosecuted  In  good  faith  to  a 
Rood  ooosidetatlon  for  a  promise  made  on  oompro- 
mtointr  and  settun^  It;  and  tbe  promin  cannot  be 
Impaired  tiy  showing  that  tlie  ohdm  waa  InvalM. 
Brooklyn  Bank  v.  Waring,  aipni. 

OnHpromtte  of  tttniOiii  dttputct  is  favored, 

Tbe  oompromise.  tjaaa  ^  the  members  of  tbe  same 
ftunlly.  of  disputed  claims  with  reference  to  family 
property,  has  always  been  regarded  by  tbe  courts 
as  constituting  a  valid  consldeTstlon  for  tbe  con- 
tracts entered  Into  effecting  the  settlement.  Ad- 
ams v.  Adams,  70  Iowa,S&e.  SeeStapUtonT.Stapll- 
tOD.  1  Atk.  2;  Weetby  v.  Westby,  X  Drew.  *  W.  80S; 
Zane  v.  Zene,  •  Hunt.  408;  Parte  v.  Dexter,  U  Vt, 
Sn^  C^xiger  V.  Douglas.  4  Bdw.  Cfa.  488,  S  L.ed.9ai^ 
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that  ha  ihould  pnt  in  Older  the  buriid  lot  in 
Swui  Point  cemetery  according  to  the  rules 
•od  regulatiraiB  of  t£e  cemetery ;  that  a  suit- 
Able  -stone  should  be  erected  to  Uae  ntei^' 
07  of  the  deceased,  at  a  cost  not  exceeding 
$100;  that  the  administEiUor  should  hav^ 
onlera  on  the  differeot  org&ixizatioDS  to  which 
tlie  deceased  helooged  for  the  full  amount 
of  insnrance  in  suoli  <aganiEationi;  and  that 
ihe  moneys  collected  uienKiD;  or  from  my 
other  source,  should  be  plaeed.  lu  a  general 
fund :  that  tlie  sums  reqwired  for  the  pufpoaes 
specifled,  and  also  to  provide  for  the  perpet- 
ual care  of  Ut«  burial  lot,  should  be  paid  by 
the  sdmiuisUator  out  of  such  geimSl  fund ; 
tad  that  the  next  of  kin  should  rtiare  equallj 
is  the  residue  no  matter  to  whom  the  certi- 
ficates  of  membetahip  held  by  the  deceased 
in  the  several  societies  might  have  beeh  made 
payable.  Mrs.  Greenhaigh  rwas' represented 
at  this  meeting  by  her  busbiuid,  aodibe  en- 
tered into  and  sixned  the  agmeneut  im  her 
b^lf.  The  valuable  papers  (rf ,  the  detietaed 
were  (xmtained  at  the  time  of  his  death  in  a 
package  kept  in  the  safe  of  the  ProvideDCs 
Oas  C^pany.  These  papers  were,  takoi  by 
Jobn  H.  Campbell  to  the  meeting;  ■  but  the 
parage  was  not  opened  until  the.  sigaiug  of 
die  agreement,  aod  aone  of  the  respondents , 
knew,  until  ^ter  the  package  ms  opened, 
who  had  been  named  as  beneficiary  in  ^e 
eeitiflcstes  of  memberriiip.  Pursuant  to  -the 
agreement,  John  U.  Gam^tel]  was  subse- 
quently appointed  administrator,  and  ac- 
cepted the  office,  Mrs.  Qreenhalgh  and  her 
hosbuid  both  sifnilng  tlie-appHcwon  fbr  hta 
appointment.  Powers  of  attorney  from  Mr. 
aad  Mrs.  Greenhaigh  to  the  administrator, 
dsted  Decronber  IB,  1887,  were  prepared  and 
etecuted,  autliorixing  him  to  demand,  re- 
cover, receive,  and  receipt  fen*  all  suras  of 
nioDey  due  or  payable  to  Mrs.  Greenhaigh, 
fonnerly  Pbebe  A.  Metcalf,  from  the  socie- 
ties of  which  Uie  deceased  was  a  member,  by 
nssoD  of  his  death.  These  powers  of  attor- 
ney woe  subeequently  left  by  the  adminis- 
trator with  these  societies;  but  before  the 
nxpoeys  due  from  them  had  been  paid  to  the 
administrator  Hr.  and  Mrs.  Oreeohalgh 
cawed  notices  to  be  served  upon  the  different 
societies  revoking  the  powers  of  attorney, 
aod  forbidding  the  payment  of  the  moneya. 
The  admiuistrator  flnt  learned  of  the  revoca- 
tion of  the  powers  of  attorney  about  the  &nt 
ot  the  following  February  or  ^arch,  and 
bad  in  the  mean  time,  on  the  faith  of  the 
agreement,  ordered  a  head-stone,  and  con- 
Uacted  for  the  improvement  <d  the  burial 
lot,  and  for  its  perpetu^  care.  The  com- 
plslnant  declined  to  ni^  the  moiey  to  Mrs. 
Oreenhalgh  without  tiie  surrender  of  Uie  cer- 
tificate issued  br  it  to  the  decMued. 

Hrs.  Greenliaigh  thereupon  requested  the 
administrator  to  deliver  die  oertiflcate  to  her, 
Imt  the  administrator  refused  to  comply  with 
her  request.  Up  to  this  time  tbe  certificate 
Ud  remained,  without  objectiou,  in  the  pos- 
Msion  of  the  administrator.  No  sdj  ustment 
of  the  matter  having  been  made  by  the  re- 
■pondents,  the  complainant,  after  a  year  or 
mm  had  elapsed,  filed  this  bill. 
:  In  behalf  of  Mrs^  Greenhaigh  it  iaooutended 
that  the  agreemmt  was  void  for  want  of  om- 
13I..R.A. 


sider^ion..  The  purpose  of  tbe  agreement 
was  to  provide  ior  the  settlement  of  tbe  af- 
faira  of  '  the  deceased,  and  the  amicable  dis- 
tribution among  his  next  of  tiiu  of  the  sur- 
plus of  his  estate,  iocLudiDg  the  benefit  funds 
of  the  several  societies  referred  to,  after  pay* 
meat  of  bis.  debts,  and  the:  suras  required  for 
the  objects  specified.  Tbe  distiabutitni  was 
not  unreaaonabie,  for  it  was  an  equal  distri- 
bution among  the.  oe^ft  of  kin,  and  the  same 
which  tbe  law  makes  of  intestete  estates. 
There  is  no  charge  of  fnuid  or  undue  in- 
fluenoe,  And,  so  far  as  the  testimony  diet^oees, 
all  of  the  parties,  to  (be  agreement  were  pos- 
aesasd  of  equal  knoTfledge,  and  stood  upouan 
equal  footing..  lathe  uncertainty  as  to  who 
had  been  named  as  benefijciary  or  beneficiaries, 
each  was  willing  to  surrender  his  cbaace  of 
getting  a  larger  sbiire,  or  the  whole,  for  the 
certainty  of  an  eq^al  share  with  tbe  others. 
H  there  vms  no  otiiei:  oonsideratioa  for.  the 
ajetenniMit  than  this  mutual  surrender  by  enoh 
tahia  or  her  dianoe  toireoelve  a  larger  shw, 
we  think  the  agreement  could  be  Bup^wrted. 
There  ard  nunwrous  eases  of  cpmpromisM  of 
doubtful  or  disputed  lights,  not  only  between 
members  of  families,  but  between  strangers, 
which  rwt  upon  do  other  conslderati<m  tlian 
the  snrrender  by  Um;  parties  of  a  poMtm  of 
such  doubtful  or  disputed  rights,  and  which 
have  been  upheld,  uiough  it  may  have  apr' 
peaved  upon  subaeqtient  investigation  or  ad- 
^udicatifm  that  one  of  tbe  claimants  bad  no 
riglit.  Or  not  so  great  a  right  as  the  share  lie 
received  by  the  compromise,  in  tbe  property 
in  doubt  or  in  controversy.  In  IHtnnage  v. 
W/tiU,  1  Swansti  1S7,  161,  152,  the  master  of 
the  rolls  remarks:  "Undoubtedly  parties 
entitled  in  different  events  may,  while  the 
uncertaiuty  exists,  each  taking  his  chance, 
effect  a  valid  compromise."  The  agreement 
in  the  -case  at  bar  was  not  strictly  a  compro- 
mise, sifice  at  the  time  it  was  made  no  dis- 
pute tiad  arisen  between  the  parties,  and 
neitiier  had  made  any  claim  to  any  greater 
share  in  the  whole  or  any  part  of  tbe  estate 
than  the  others.  There  are,  however,  cases 
which  do  not  involve  any  element  of  disputed 
right,  and  which,  therefore,  were  no  m<»e 
compromises  than  the  agreement  in  queBtion, 
which  rest  upon  the  consideration  of  a  mu- 
tual chance. 

In  Beeklejf  v.  IHewland,  »  P.  Wms.  183,  the 
complainant  uid  respondent  had  married 
sisters,  who  were  cousins  and  presumptive 
heirs  of  a  Mr.  Tur^is,  a  very  rich  man. 
Turgis  made  a  will,  in  which  he  left  a  large 
estate,  real  and  personal,  to  the  respondent, 
but  only  a  small  real  estate  to  the  oomplaln- 
ant.  Before  tbe  execution  of  the  will  the 
complainant  aod  respondent  had  entered  into 
articles  by  which  they  agreed  that  whatever 
should  be  given  to  either  should  be  equally 
divided.  The  Lord  Chancellor  said:  "A 
performance  of  these  articles  ought  to  be  de- 
creed, though  there  was  no  other  considera- 
tion for  them  than  the  mutual  benefit  of  the 
chuioe. " 

In  Harvmd  v.  Tooke,  3  Sim.  193,  the  com- 
plainant was  a  nephew,  heir-at-law,  and  one 
of  the  next  of  kin  of  William  Tooke,  a  man 
of  large  property.  Tbe  respondent  was  nut 
related  to  William  Tooke,  W  wasu  tnti- 


Digilized  by 


004 


TtBODB  IBCAMD 


SupBKioc  Coim, 


Jolt. 


mate  friend.  The  complalnaDt  and  respond- 
eat,  both  baTing  exj^eccaiions  from  him, 
agreed  by  purol  to  divide  equally  whatever 
he  miffht  leave  them.  He  died  ia  1602,  hav- 
ing ]titt  a  much  larger  portion  of  his  prop- 
erty to  tlie  complainant  tliao  to  the  respond- 
ent. The  reepondent,  not  wishing  to  hold 
the  complainant  to  the  full  extent  of  their 
agreement,  proposed  to  accept  £4,000  in  sat- 
isfactioQ  of  hia  claims,  and  the  complainant 
gave  him  a  promissory  note  for  that  sam. 
The  respondent  afterwards  Indorsed  the  note 
to  Sir  Fntocis  Burdett  as  the  consideration 
for  the  purchase  of  an  annuity.  The  bill 
prayed  that  the  note  might  be  declared  to 
have  been  unduly  obtained  from  the  com- 
plainant, and  without  good  or  valuable  ccm- 
sideration,  and  that  tt  might  be  delivered  up 
to  be  canceled,  and  that  the  defrndant  might 
be  restrained  from  using,,  applying,  nego- 
tiating, or  paying  it  away,  or  bringing  an 
action  against  the  complainant  respecting 
the  note.  Lord  Eldon  granted  the  injunc- 
tion, and  tte  money  was  paid  into  the  oourt : 
but  subsequently,  upon  hearing,  dismissed 
the  bill,  and  apcm  rehettring  the  decree  of 
dismissal  was  affirmed.  '  In  Wethered  v. 
Wethered,  3  Sim.  188,  two  sons  agreed  to  di- 
,  vide  equally  wlmtever  property  tiiey  might 
receive  from  their  father  In  his  lifetime,  or 
become  entitled  to  under  his  will  or  by 
descent  or  otherwise  from  blm.  It  was  held 
that  the  sxreement  was  not  against  public 
policy,  and  would  be  enforced  fn  equity. 

But  there  is  a  class  of  cases  of  family  ar- 
rangements, Pelati  ng  to  the  settlement  of  prop- 
erty, in  which  there  ts  do  question  of  doubt- 
ful ordisputed  righte,  and  in  regard  to  which 
a  peculiar  equity  has  been  administered,  in 
that  they  have  lieen  supported  upon  grounds 
which  would  hardly  have  been  regarded  as 
sufflclvot  If  the  transaction  had  oecatred  be- 
tween strangers.  In  these  cases  the  motive 
of  the  arrangemente  was  to  preserve  the  honor 
or  peace  of  fsmillos  or  the  family  property. 
When  such  a  motive  has  appeared,  the  courts 
have  not  closely  scrutinized  the  considera- 
tion. Trigg  v.  Head,  5  Humph.  589.  64«; 
fiH.rkMder'$  App.  105  Pa.  81 ;  WiUn't  App. 
Id.  121 ;  Walworth  v.  AM,  53-Pa.  870 ;  fihrru- 
iiwth  v.  Dingmare,  2  Swan,  88 ;  Willinma  v. 
Willutms.  L.  R.  2  Ch.  App.  294,  304 ;  Hough- 
ton V.  Houghton,  15  Beav.  278;  WyeiurUy  v. 
WytheHey,  2  Eden.  176;  Frtrnkir.  Frank,  1 
Ch.  Oat.  84:  8tapiU&n  •v.mpOton,  1  Atk.  2 ; 
PuUm  T.  Beadv,  2  Atk.  587 ;  Oory  v.  Gory,  1 
Vea.  Sr.  19;  Head  v.  Gwiice,  "Johns.  V.  C. 
586,  5m. 

In  the  cnse  at  bai^the  motive  for  tlnj  agree- 
ment was.  as  we  have  seen,  to  provide,. 
among  other  things,  for  the  amicable  distri- 
bution among  the  respondents  ot  the  surplus 
of  his  estate,  including  the  moneys  payable 
on  the  bciitefit  certificates,  after  the  pByment 
of  debts,  etc.  This  motivR  constituted  a 
sutHcient  consideration  within  the  law  re- 
lating to  family  arrangeonents,  and  the 
agreement  is  therefore  sustainable  as  a  family 
arrangement. 

In  Uoghton  v.  Hoghio^  15  Beav.  278, 
300,  It  i«:  sa)d :  "  If  the  transaction  is  one 
which  tends  to  tliG  peace  ami  security  of  the 
family,  tath*  avoiding  ot  family  disputes 
ISURA. 


and  litigation,  or  to  the  preservation  of  the 
family  property,  the  principles  by  which 
such  transactions  must  be  tried  are  not  those 
applicable  to  dealings  between  strangers,  but 
such  as  upon  the  most  compr^enuve  ex- 
perienoe  have  found  to  be  moat  for  the  in- 
terest of  families." 

WiUiam*  V.  WiOiamt,  L.  R.  2  Ch.  App. 
294,  was  a  case  the  facte  in  which  were  as 
follows:  A.  died  in  1881.  possessed  of  real 
estate  held  in  socage,  ffavelkind,  and  borough 
English  tenures,  ancl  also  of  leaseholds, 
stock  in  trade,  and  other  personal  property. 
He  made  a  will  by  which,  after  c^tein  pro- 
visions for  bis  wire,  be  gave  all  his  proper^ 
to  his  two  sons  equally,  bot,  the  will  being 
iuoompleto  was  refused  probate.  At  an  in- 
terview between  the  brothers  shortly  after 
Hie  will  had  been  refused  probate,  the  elder 
brother  declared  that  the  invallditv  of  the 
will  should  make  no  difference,  ana  that  the 
property  should  not  be  "mine  or  thine,  but 
ours."  No  agreement  in  writing  was  made, 
but  for  twenty  years  after  the  death  of  A. 
the  two  sons  carried  on  the  partnership  to* 
gether,  And  dealt  with  the  whole  property, 
real  and  personal,  aa  if  it  belonged  to  them 
equally.  The  widow  neyer  iiuisted  upon 
her  righto  in  her  husband's  property.  Ih 
1651  tne  partnership  was  dissolved.  The 
younger  brother  having  died,  his  represen- 
tatives brought  two  suits,— the  first  to  de- 
termine the  ri^ita  of  the  two  brothers  in 
certain  real  estates,  alleging. that  o  family 
arrangement  had  been  made  between  then 
that  they  should  be  equally  entitled  to  those 
estates;  the  second  to  take  the  accounta  of 
the  partnersbip  which  had  been  carrieil  on 
between  the  two  brothers.  The  elder  brother, 
the  respondent,  denied  auy  such  arrangement 
as  was  alleged.  The  vuB-chancellor  held 
that  such  a  course  of  dealinghad  been  proved 
as  established  the  existeuoe  of  a  family  ar- 
rangement which  the  court  would  uphold, 
and  declared  the  complainant  entitled  to  the 
relief  prayed.  The  respondent  appealed 
frcHn*  this  decree.  Turner,  lard  Jiutitx,  in 
his  opintoa  affirming  the  decree  of  the  vice- 
chancellor,  remarks:  "Nor  do  !  tliink  tb«e 
WHS  any  want  of  consideratlcm.  The  vice- 
chanoellor  has,  and  I  think  correctly,  rested 
this  part  of  the  oose  upon  the  footing  of  the 
cases  as  to  family  arrangcmants.  They  ex- 
tend, as  I  apprehend,  inuoh  forth^  than  is 
contended  for  on  the  part  of  the  appellant, 
and  apply,  as  I  coooelTer  not  merely  to 
cases  in  which-  arrangemente  are  made  be- 
tween members  of.  a  family  for  the  prtoerva- 
tion  of  >its  peace,  but  to  cases  in  which 
nrrangemenrA  are  made  between  them  for  the 
preservation  of -ite  property."  Ho  tlieo  refers 
to  the  resettlement  of  family  estates  upon  an 
arrangement  between  father  and  the  eldest 
SOD  on  his  atteining  21  as  a  branch  of  these 
cases,  and  adds  s  "Certainly  this  court  does 
not  iu  such  oases  inquire  Int6  the  quantum 
of  conHidcration.  °  WyelteTleg  v.  Wyeherlty, 
2  Eden,  175,  was  a  case  of  tiie  cesettleinent  of 
property,  in  which  a  son  updu  bis  marriage 
bad-  joined  with  .bis  father  in  tte  resetUiiw 
of  the  estate,  and  by  a  memomdum  execated 
at  the  same  Time  agned  to  secure  £500  to 
eaoh  of  his  -sisters.   It  was  held  that  there 
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TO  %  sufiBcIei^  sowiderattoB  for  (be  court  to 
decree  specific  performance  oE  this  acree- 
nunt.  The  Lord  Chancellor  satd :  "  I  Unink 
the  present  ytaa  not  a  mere  voluntary  agree- 
meot,  and  the  court  will  (and  I  am  warranted 
b;  the  precedent*  to  say  that  it  has  done  so) 
attend  to  si  iebt  couiderations  tor  con^rming 
fftmil;  setUesBent*  and  modifications  oi 
property.  They  pay  a  regard  to  reasonable 
motives  and  liooorable  intentions.  In  these 
cases  they  will  not  weigh  the.  value  of  the 
consideration.  They  consider  the  ease  and  ' 
comfort  aud  security  of  families  as  sufficient 
eoDsiiteratioo."  But,  indepcodQDtly  of  tbe 
ooDsiderations  above  meationcdt  .tiie  agree- ' 
meot  provides  far  putting  in  order  the  burial 
lot  and  also  for  its  perpetual  care.  These 
are  matters  outside  of  tlwadministmtion. 
Each  of  tbe  parties  to  the  agreement,  pre- 
sumably on  the  faitb  ot  it,  baa,  by  slfrniog 
it.  cunscnted  to  tbe  reduction. of  nis  or  her 
distributive  sbue  of  tbe  estate  by  bis  or  her 
proportion  of  the  sums  requlrM  for  those 
purposes.  It  is  possible  that  but  for  the 
speement  this  consent  would  not  bare  boen 
given.  This,  of  itself,  would  soem  to  furnish 
a  sudicient  consideration,  and.  as  we  have 
seen  above.  Id  cases  of  family  arrangemebts 
eourti  do  not  inquire  into  the  -quaatiin  ot- 
tbe  coaeideration.  > 

It  Is  further  contendol  in  behalf  of  Mrs. 
Greenlialeh  that  it  clearly  appears  from  tbe 
testimony  that  the  only  authority  that  her 
husband  had  was  to  represent  her  in  relation 
to  Duncan  Campbell's  estate,  and  not  to  give 
avST  her  separate  property ;  and  that  this 
funa  was  no  part  of  his  estate,  .but' a  gift 
from  liim  to  her.  There  would  be  some  force 
in  the  suggestion  were  it  not  that  Mrs. 
Oneenhalgti  suhsequently  joined  in  tbe  ap- 
plication for  tbe  appointment  of  the  admin- 
UtTstor  and  in  the  execution  of  the  powera 
of  attorney  to  the  administrator  for  the  col- 
lectloa  of  the  mon^B  in  pursuance  of  tbe 
agreement  and  Umeby  ratified  the  making 


of  tbe  agreement  by  her  husband  and  cure* 
the  Jack  of  authority,  if  the  lack  existed. 
The  counsel  for  Mrs.  Oreenhaigh  further 
contend  that  the  fund  in  qnesticm,  being  a 
dhoae  In  action,  oould  not  be  conveyed  by 
Mr.  and  Mrs.  Qreenbalgh,  bnt  oould  only  be 
disposed  of  by  a  trustee  of  her  estate,  ap- 
pointed uodcrK.L  Pub.  Stat., chap.  106,§1B, 
or  ^33.  A  chose  in  action  ie  personal  estnte. 
K.  I.  Pub.  Stat.,  chap.  160,  ^  6,  authorizes 
any  married  woman  to  sell  or  convey,  or  to 
make  contmcta  respecting  the  sale  and  convey- 
ance of  any  of  her  personal  property  otlier 
than  that  described  in  section  S  M  tbe  same 
chapter,  vtth  the  same  effect,  and  with  Ui« 
someTighta,  remedlqs,  and  liabilities,  as  If 
she  was  9vle  and  unmarried.  The  personal  es- 
tate described  in  sectitm  6,  though  it  ^bnices 
some  cboses  in  action,  dce-i  not  include  such 
a  cliose  as  the  fund  in  quirstion.  We  are  of 
the  opinion  that  tbe  sighing  of  tfaeagrA;inotit 
and  the  subsequent  ratification  of  It  by  Airs. 
Greenhalgb,  the  execution  and  .delivery  of 
tbe  pow^  of  attOToey  to  colleot  tbe  money^ 
and  the  leaving  of  the  certificate  with  tbe 
administrator  for  tbe  purpose  of  etubting 
him  to  collect  the  money,  were  consistent 
only  with  an  intention  to  tmasfer  the  fund 
to  the  adminiflbvitor  under  the  agreement, 
and  operated  as  an  equitable  assignment  of 
tbe  fund  accordingly.  Clenmm  v.  l/a^dMtt, 
S  Binn.  891.  aS8>:  Spawn  v.  Hampton,  6H  U. 
a.  1  Wall.  604-«24,  17  L.  ed.  «19-636; 
Neviby  v.  ffiU,  2  Met.  (Ky.)  nsO-Hm;  Wig- 
gintv.  MeDonaid,  18  Cal.  13fi,  197;  Oammjf 
v..  GardMr,  49  Me.  167,  171,  173 ;  W/i/ftw* 
V.  Waiter  Ileywood  Chair  Co.  16  Gray,  3W. 

We  are  further  of  the  oplniou  Miwt,  ma. 
equitable  assigtenAi^  of  the  fund  havlngthaa 
been  made,  the  ftower  of  -attomey  whb 
ooupled  with  an  inteiMt,  abd  therefiue  not 
revocable. 

We  decide  that  the  TMpondent  JtAn  H. 
OampbeU,  adrntt^rator,  is  mtiUed  to  ihefvitd) 
in  mtit.  "  ■ 
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AitocUmtkwi^o  rBfielTM  atock  from 
OMwho  ham  «tol«B  lit       the  same  and 


pars  over  the  proceeds  to  his  principal,  ts  liable 
to  the  true  owaer  for  Its  value  although  he  has 
acted  In  (rood  ^altb.  without  notice,  and  In  re-, 
liance  on  tbe  tiueTs  rwreseotatfoDs  of  owner- 
Alp. 

(Jul7l.lfln.i 


Honr-lNiiMt^  Oteoumtrnf  $Mm  ttodt  eert<*- 
oate*. 

Ufferent  rates  from  tnoee  affectlnpr  nesotiabla 
PimobtahiasreffBrdaBtnok  oerttflattes  indorsed 
^ulftnk  Md •ubscqueotty  lOBt  or  etoleD.  Apur- 
mser  of  such  oerUflcatee  Is  not  in  any  seoee  a 
**•  Ue  bolder  for  value  or  en  UUed  to  proteotiom. 
norftoaraubaequeat  purchaser  of  tbatMeotloid 
'^*>ca*a,  Tbe  real  owner  maj  oompel  the  oor- 
|"ntiop  which  orlslaallr  Issned  tbe  certiOoate  to 
^■Mer  the  nook  as  bto  on  Its  txMks.  or  iie  may 
*n  aa  action  tot  danuwea  aaralnat  a  bona  Qde 
™i<neeof  the  thief  wbcve  snob  transferee  sold 
*»  noUoe.  Bantow  v.  Savave  Hlo.  Ck>.  64  CbL 
Winter  V.  Belmont  ]lln.Oo.  a  OaLttS:  Ander. 
■B  V.  Nicholas,  »  N.T.  000;  Hddle  t.  Bivard.  18 
WL.R.A. 


Pa.  UOt  Olveo^  App.  (Pa.)  Hot.  ft>  UBfc  Oook. 
Btook  and  Btockholdera,  1  asa. 

If  the  prinelpal  Is  a  wronr-doer,  tbe  agent  la  a 
wrong-doer  also.  A  person  Is  guilty  of  a  oonrer- 
sloQ  who  sells  tbe  property  of  another  without  au- 
thority from  tbe  owner,  notwithstanding  be  acta 
under  the  autborlty  of  ooe  dalnUng  to  be  tbe 
owner,  and  Is  Igooraot  of  saoh  person's  want  of 
title.  KImbaU  v.  Btillngs,  66  He.  Ii7;  Kooh  v. 
Branch,  U  Mo.  548t  Hoffman  v.  Garow.  S3  Wend. 
286. 

Simply  Intrusting  tbe  possessloo  of  a  chattel  to 
uother  as  depeattair,  idedgee  or  other  bailee,  or 
even  nnder  a  conditional  exeoutory  contract  ot 
sale.  Is  olearly  InsufloleDt  to  iweolude  She  real 
owner  from  reoUmhig  Ua  pt«pwtr«  In  ease  ot  an 
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AFPKAL  br  defetdadt  from  a  Judaineot  of 
the  Superior  Court  for  the  City  aoa  County 
of  Sao  FrBDcisco  In  favor  of  plaintiff  in  an  ac- 
tioo  broo^t  to  recorer  tbe  vatm  of  certain 
mtoiDg  stock  which  deftodant  had  sold,  and 
delivered  iU  proceeds  to  a  third  persob.  Af' 
firmed. 

Tbe  facts  suflBciendyappcar  in  tbe  opinion. 

iteanrt.  Wilaon  &  WUson  for  appellant. 

Mewrt.  TUden  &  TUd«n.  for  respondent: 

A  slock  broker  who  sella  and  transfers  stolen 
stock  cannot  escape  liability  by  paying  tbe 
proceeds  of  such  sale  to  tbe  thief. 

Cerkel  v.  Waterman,  63  Cal.  34;  Barlow  v. 
Bavage  Min.  Co.  64  Cal.  888;  Swim  v.  Bemai-d. 
4  West  Coast  Rep.  625;  Peaae  v.  Smith,  61  N. 
Y.  PeopU  v.  Bank  qf  North  America,  73 
K.Y.  547.  See  also  BarpendiHg  v.  Meyer,  05 
Cal.  506. 

D«  HavMb  J.,  delivered  tbe  opinlm  of  the 

court: 

The  plaintiff  was  tbe  owner  of  100  ahaiesof 
stock  of  a  mining  corporation,  issued  to  one 
H.  B.  Parsons,  trustee,  and  properly  indorsed 
by  fafm.  This  slock  was  stolen  from  plaintiff 
by  an  employfi  fn  hto  t^ce,  and  delivered  for 
sale  to  the  defendant,  who  was  engaged  in  the 
btulneas  of  buyiog  and  selling  stocks  on  com- 
mission. Attbeumeof  placing  tbe  sto(^  in 
defendant's  possession,  the  Uiief  represented 
himself  as  its  owner,  sod  the  defendant  relying 
upon  this  representation,  in  good  faith,  and 
intbmit  my  notice  that  tbe  stock  was  stolen, 
■old  the  same  in  the  omal  oonrse  of  business, 
and  BubsequcDlly,  slfll  without  any  notice  that 
tbe  person  tor  whom  be  bad  acted  in  making 
tbe  sale  was  not  the  true  owner,  paid  over  to 
bim  tbe  net  proceeds  of  such  sale.  Thereafter 
tbe  plaintiff  brought  this  action  to  recover  tbe 
value  of  said  stodi,  alleging  that  tbe  defendant 
had  converted  ttie  same  to  his  own  use,  and, 
tbe  facta  as  above  stated  appealing,  the  court 
tn  which  tbeacHoD  was  tried  gave  judgment 

noaulboriied  disposition  of  It  tbe  penon  so  In- 
tnwted.  Ballard  v.  Burgett,  40  N.T.  814. 

Tbe  mere  poeseesion  of  cbattele,  "by  whatever 
means  acquired.  If  there  be  no  other  evfdeace  of 
property  or  authority  to  sell  from  the  true  owner, 
will  notenable  tbe  possessor  to  glveasood  title. 
OdvUI  v.  Bfll,  I  Denlo,  828. 

Where  the  stock  sold  and  oanverteA  was  indis- 
putably tbe  property  of  another,  the  pnrchaser  ac- 
qolres  no  title  thereto  t>y  the  delivery  thereof  to 
bim  hr  tba  paeon  who  puriolned  the  same.  He 
baa  DO  greater  or  tetter  tttie  to  It  than  that  pos- 
sessed by  the  person  rrom  whom  he  received  it. 
Mechanics  Bank  r.  New  York  &  N.  H.  R.  Co.  13  N. 
T.  DBS:  Anderson  V.  Nicholas,  S8  N.T.  «00. 

Owtiflcatea  of  stook  of  an  Inoorporated  oompaey 
are  wlOiln  tbe  statutory  deflnltton  of  personal 
properlT.  and  are  the  subleota  of  larceny.  People 
V.  Orlffln,  88  How.  Pr.  47S. 

Where  an  owner  bas  been  depilved  of  bis  Mook 
without  eltber  his  ooneent  or  nefrlinenee,  and  bjr 
means  of  a  forged  power  of  attopney.  be  mayvoni- 
pel  tbe  corporation  to  taeite  a  «eMtflcate  to  blni 
equal  to  tbo  amonnt  of  BbarceloBtorst^iles  and  to 
puy  htm  tbe  dlTldeoda  aocrolnfr  theteim.  Ashtty 
V.  Blackwell.  S  Eden.  SBQ;  Slomao  v.  Bank  of  Eng- 
land, U  Shn.  m:  MWDand  R.  Co.  v.  Ttoyton  6  B.  t. 
Cta.  TBI;  PoUook  v.  Hatlona]  Bnak,  t  K.Y.  Tit-, 
Sewall  V.  Boston  Water  Power  t^.  4  AlSen;  277. 

A  Stook  omrtMoate  Is  a  tneretfrldence  of  prop>- 
«ny.  Aug.AA.-Cerp.1M. 

nun.  A, 


against  defendant  for  sucb  value,  and  from- 
this  judgment,  and  ao  ordet  refusing  him  a 
new  trial,  the  defendant  appeals.  It  is  clear 
that  the  defeodant'a  prindpaJ  did  not  by  steal- 
ing plainttff'B  property  acquireaoy  legal  right 
to  sell  It,  and  it  is  equally  clear  that  the  de- 
fendant, acting  for  bim  and  as  bis  agent,  did 
not  have  any  greater  right,  and  his  act  wae 
therefore  wholly  onautboriEed,  and  in  law 
was  a  conversion  of  plaintiffs  property.  "It  is 
nodefenseto  an  action  of-trover  that  the  de- 
fendant acted  as  the  agent  of  another.  If 
tbe  principal  is  a  wioag-doer,  the  agent  is  a 
wrong  doer  also.  A  person  b  guilty  of  a  con- 
version who  sells  the  property  of  another  with- 
out authority  from  tbe  owner,  notwitbstand- 
iogbe  acts  under  tbe  authority  of  one  claiming 
to  be  the  owner,  and  is  Ignorant  of  such  per- 
son's want  of  title."  KimbaU  v.  BiUinga,  6(» 
Me.  147;  OoUt  v.  Clark,  8  Cosh,  800;  Eoek  *. 
Branek,iA}Sa.m. 

In  Stephtnt  v.  ElvaU,  4  Manle  &  S.  850.  this 
principle  was  applied  where  an  Innocent  clerk 
received  goods  from  an  agent  of  bis  employer, 
and  forwarded  them  to  sucb  employer  alvoad; 
and,  in  roiderlug  bis  decision  on  tfaie  case  pre- 
senied,  Ixtrd  EUeDbonmgb  uaea  this  language: 
"The  only  question  is  whether  this  la  a  con- 
version in  tbe  clerk,  which  undoubtedly  was  so 
in  tbe  master.  The  clerk  acted  under  an  un- 
avoidable Ignorance  and  for  his  master's  bene- 
fit, when  he  sent  ttie  goods  to  his  master;  but, 
nevertheless,  his  acts  mav  amount  to  a  conver- 
iten;  for  a  person  ts  guilty  of  conversion  who 
Intermeddles  with  my  property,  and  dtspoeea 
of  it,  and  it  is  no  answer  that  he  acted  uader 
the  authority  of  another,  who  had  hianelf  do 
authority  to  dispose  of  it" 

To  hold  tbe  defendant  liable,  under  the  clr- 
ciunstaaces  disclosed  here,  may  aeem  upoo 
flnt  ImpicsBfam  b>  be  a  hardship  upon  mm. 
But  it  Is  a  nutter  of  vwy  day  experience  that 
one  cannot  idwaya  be  piBrfeetly  seeore  front 
hM  in  fahdeallnga  with  others,  and  thedsfend- 

stook  oertiflaateB  aie' dented  the  attributes  of 
negotiability  such  asoharuoteriee  blllsof  excbanice 
or  pruiDlraorj'  notes.  Title,  however,  may  pass  to 
tbe  transferee  by  the  Indorsement  and  delivery  of 
theowber,  but  not  without  his  consent;  and  It  can- 
not pass  under  a  forged  power  of  atfomey.  Davis 
V.  Bank  of  England,  8  BIng.  MB;  Polloek  v.  National 
Bank.  7  N.Y.  274. 

Even  a  stolen  bonk  note  may  be  reoovered  from 
anyone  not  a  bona  fide  holder.  Solomons  r.  Rank 
of  Bngbmd.  18  Btost,  lOt  note:  Blectaantos  Bank  v. 
New  York  &  N.  H.  R.  Co.  in  N.  T.  Sherwood  v. 
Meadow  Valley  MIn.  Co.  60  Cal. 

The  RBslimee  takes  thetn  subject  to  all  the  equities 
which  exist  against  the  afslgnor.  They  are  choeee 
In  action.  Oirnlck  r.'  Rlohards,  8  Lea,  1;  Yonng-  v. 
South  Tredegar  Iron  Co.  85  'teaa.  188;  Mechanics 
Bankv.NewTorkftN.H.R.OD.lSN.T.0aO:HcCt«ady 
V.  Rumsey.S  Duer,  0741  Clarkev.RooheeteT.XSN.Y. 
801:  New  York  ft  H.  H.  R.  Go.  v.  Sohnyler,  34  N.  Y. 
88;  BOA  V.  fdrthrap, «  K.  Y.  88B.  •  < 

■Where  a  stoek  oerttaaate,' bavbig  attaobed  to  It  ■ 
blank  power  of  attorney  autborialag  Its  traosfer, 
wMcb  was  duly  signed  by  the  original  hiMer,  of 
whom  the  loser  purcAiasad  tt,  was  etcher  lost  of 
stolen,  and  npon  tbe  faith  of  which  a  transferee 
Obtained  a  new  stock  oerttflcete  which  he  Subset 
queutly  sold,  the  purchaser  wfll  IM  protected  to 
htfl  i>o«<?«wilnn  of  the  stock.  Maadlebanm  v.  North 
Anierlcao  Min.  06. 4  Mlob.  486. 
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aal  here  la  only  in  tiie  posllion  of  A  peraoD  who 
bu  trusted  to  the  honesty  of  aootber,  and  baa 
beea  deceired.  Be  undertook  to  act  as  ageui 
for  one  wbom  U  now  appears  waaathlef,  and, 
rflfiog  apon  bia  repreaeotationa,  be  aided  bis 
priocipal  to  coarert  tbe  plaintiff's  property  into 
mone;,  and  it  is  no  greater  hardship  to  require 
btm  to  pay  to  tbe  plaintiff  tbe  value  of  this 
property  tban  it  would  be  to  take  it  away  from 
ibe  iDDoceDt  vendee  wbo  purcbased  and  paid 
for  it.  And  yet  it  is  oniTersally  beld  that  tbe 
pardiaaer  of  stolen  cbattels;  no  matter  how  in> 
Docent  or  free  from  negligence  in  the  matter, 
acqulica  no  title  to  aucb  property  as  aeainet 
the  owner,  and  this  rule  bas  been  appltad  in 
thiscoart  to  (be  innocent  purchaser  of  shares 
of  stock.  BanUno  t.  Savapt  Min*  Co.  64  Cal. 
m  Shrrwoed  r.  Meadffw  VaUeg  Min.  Q>.  8U 
Oil.  418. 

Tbe  predae  question  lorolved  here  arose  in 
tbe  ease  of  Berdeh  v.  Mwrye,  9  Ner.  SIS.  In 
tbat  case,  aa  here,  tbe  defendant  was  a  stock- 
holder wbo  bad  made  a  tale  of  stolen  certifi- 
cates of  stock  for  a  stranger,  and  paid  bim  tbe 
[Toceeda.  He  was  beld  liable,  the  court  in  tbe 
cDoraeof  its  opinion  saying:  "It  is  next  ob- 
jrcted  that,  aa  tbe  defendant  was  tbe  inDooent 
■Rent  of  tbe  person  for  whom  he  recelTed  tbe 
ikares  of  stock,  wittiout  knowledge  of  tbe  fel- 
ony, DO  judgment  should  have  been  rendered 
gainst  bfm.  It  is  well  settled  that  agency  is 
DO  defense  toanactionof  trover,  to  which  tbe 
presnit  action  is  analogous."  Tbe  same  con- 
dosbn  was  reached  in  KiwibaU  v.  MlUttgt,  56 
He.  147.  the  property  sold  in  that  case  by  the 
■gent  being  stolen  government  bonds,  payable 
to  ibe  bearer  Tbe  court  there  aald:  "Nor  is 
it  any  defense  tbat  the  property  sold  was  gov- 
enuDent  bonds  payable  to  bearer.  The  mtna 
fide  parcbaser  of  a  stolen  bond  payable  to  bear- 
er might  perliapa  defend  his  Uue  against  even 
ttetme  owner.  Bat  there  is  no  rule  of  law 
Uiat  secures  immunity  to  tbe  agent  of  Ibe  thief 
in  fuch  cases,  nor  to  tbe  agent  of  one  not  a 
boos  fide  bolder.  .  .  Tbe  rule  cf  law  pro- 
leding  bona  fide  purchasers  of  lost  or  stolen 
aotesand  bonds  payable  to  bearer  bas  never 
bien  extended  to  pnaons  not  bona  fide  pur- 
<^"8ers.  nor  to  tfa«r  agents." 

Indeed,  we  dlacoTer  no  diffehmce  in  princi- 


ple between  tbe  case  at  bar  and  thai  of  Hoffera 
V.  Iluie.  3  Cal.  671,  in  which  case  Bennett,  J., 
apeaklng  for  the  court,  said:  "An  auctioneer 
who  receives  and  adU  atalen  property  is  liable 
for  tbe  conversion  to  the  ntne  extent  as  any 
other  merchant  or  Individual.  Tbia  Is  so  both 
upon  principle  and  aotbority.  Upon  principle, 
there  Is  no  reason  why  be  soould  be  e-wmpted 
from  liability,  Tbe  person  to  whom  he  sells, 
and  who  has  paid  the  amount  of  tbe  purchase 
money,  wouu  be  compelled  to  deliver  tbe 
property  to  the  true  owner  or  pay  bim  Its  full 
value:  and  there  is  no  more  hardship  in  requir- 
ing tbe  auctioneer  to  account  for  tbe  value  of 
the  goods  than  there  would  be  in  compelling 
tbe  right  owner  to  lose  them,  or  tbe  purchaser 
from  the  auctioneer  to  pay  for  tbem."  It  is 
true  tbat  this  same  case  afterwards  came  be- 
fore tbe  court,  and  it  was  held,  in  an  opinion 
reported  in  9  Cat.  571,  that  an  auctioneer,  wbo 
in  the  regtilar  course  of  his  business  receives 
and  sells  stolen  goods,  and  pays  over  tbe  pro- 
ceeds to  the  felon,  without  notice  tbat  the 
goods  were  stolen,  Is  not  llabl^  to  the  true 
owner  as  for  a  conversion.  This  latter  decis- 
i<Mi,  however,  cannot  be  sustained  on  princi- 
ple, ifl  opposed  to  Oie  great  we^ht  of  autboriiy , 
Mid  bas  been  practically  overruled  fn  the  later 
case  of  Cerkel  v.  Waterman,  68  Cel.  84.  In 
tbat  case  tbe  defendants,  wbo  were  commission 
merchants,  sold  a  qoaoti^  of  wheat,  suppos- 
ing it  to  be  tbe  properly  of  one  Williams,  and 
Mid  over  to  him  tbe  proceeds  of  the  sale  be- 
fore thev  knew  of  the  claim  of  the  plaintiff  in 
that  action.  There  waa  no  fraud  or  bad  faitb, 
bat  tbe  court  held  tbe  defendants  there  liable 
for  the  conversion  of  the  wheat.  In  this  case 
it  was  tbe  doty  of  tbe  defendant  to  know  for 
wbom  he  acted,  and,  unices  be  was  willing  to 
lake  tbe  chances  of  loss,  to  have  satisfied  him- 
self thathia  ivincipal  was  able  to  save  bim 
harmless  if  in  the  matter  of  bis  agency  be  in- 
curred a  liability  by  the  conversion  of  prop- 
erty not  banging  to  sbcb  prlncIpaL 
Jut^mmt  and  order  affirmed. 

We  concur:    Garoatte.  MeFar- 
l»nd(  J.;  Sharpntein,  J. 
We  dissent:  Beatty,  OA.  7./ Paternon. 
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State  of  KANSAS,  P{f.  in  Err., 

V. 

W.  O.  BUSH. 


(....Kan. 


*!•  That  portion  of  ■■etloa  IB  of  ebap- 

*Hc«d  notes  by  the  Cohbt. 


I  tor  80  of  the  Iaws  of  1879  which  pro- 
scribes a  criminal  punishment  for  impropeily 
reglsterlnar  tbe  names  of  voters  IB  not  unconsti- 
tutional or  void. 

S*  A  crimfaial  lalbnaatlon  aettln^  ftorth 
that  B.t  tbe  dtgr  clerk  of  a  city  of  the  sec- 
oDd  cisOBt  registered  tlie  name  of  a  permn  as  a 

•  voter  who  dM  not  appear  in  person,  and  was  not 


NOm-  Blfllwtorif  vftnte,  UMetmem  for. 

When  an  fndlotmeat  avers  facta  which  certainly 
^medefeodaot  with  the  commteitHi ol  ttaeaot 
tebUdeo  br  statute,  it  Is  suffldent.  State  v.  Hel- 
vak,  11  B.  I.  W;  HcOartbr  v.  Terrltorr.  1  Wyo.  31L 
'  Bat  all  tbe  facia  and  clroumirtancea  which  ^  to 
toiMltut«  the  ofTeoae  must  be  stst^.  Humphre>'8 
T  State,  17  Fla.  881:  Btate  v.  HoKeode,  «e  He.  38^: 
i^riB  V.  State,  as  Hd.  «5i  Wood  v.  Paople,  OB  N.  T. 
i3UR.A. 


5U;  KlDneyv.atate,21Tez.App.818;Com.v.Clarb, 
Z  Ashni.  106:  SUtc  v.  StrauHS.  77  N.  C.  600. 

An  IndictmeiU.  which  charces  all  tbe  acts  oeeea- 
sary  to  ooostitate  tbe  offense  is  good.  Korah  v. 
State,  HQa.  Ul:  United  Statea  v.Donau,  11  Blatcbf. 
108. 

Whore  tbe  Btatcmcol;  of  the  case  ncceflsavily  in- 
cludes a  knowledgv  of  the  Illegality  of  the  act  an 
averment  nf  knowledge  or  of  intent  la  not  necee* 
iary.  Com.  v.  fitoct,  7  B.  Hon.  817. ' 
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pteseot,  Rnd  tUd  not  slv*  liii  name,  ace,  oooupa- 
tlon,  or  place  of  residence,  may  be  sofflotent, 
wlthoiit  ezprenly  alHvliw  anr  oimlnal  tateot. 

3.  When  tlw  eofnoil— ton  of  an  met  im 
made  a  erlme  br  atetate.  without  any  «x- 
prew  reference  to  any  Inteot,  then  the  only  crlm- 
ioal  intent  seoeMarilr  tavolved  In  the  oommbnfon 
of  the  offttoae  le  the  Intent  to  commit  the  inter- 
dicted act,  and  In  such  a  case  It  is  not  neoeaaary 
to  f onoallr  or  expreeslj  allege  Buoh  Intent,  or  any 
Intent,  but  simply  to  alle^tboconuniaBlon  of  the 
act,  and  the  intent  will  be  presumed. 

lOn  tMiear1inQ.i 

4<  A  sligbt  departure  fiwm  ■ome  dlrec* 
tory  provision  of  tbe  Act  relating  to  the  refc- 
Istration  of  voters  In  clttea,  without  any  fraudu- 
lent Inteut  on  the  part  of  the  offloer,  and  whlcli 
In  lis  nature  and  effect  cannot  Injure  anyone,  or 
openUe  to  Interfere  with  or  defeat  the  purpose 
of  the  Act.  is  not  punishable  osafelony.or  within 
the  penalty  described  hi  section  15  of  the  Act. 

{(January  10,  Isei.) 

ERROR  to  the  District  Court  for  Butler 
CouDir  to  review  a  Judgment  in  favor  of 
defendaot  in  a  proceeding  to  punish  him  for 
violating  tbe  provision  of  the  Statute  relating 
to  tbe  registration  of  voters.  Reversed. 

The  facts  sufficiently  appear  in  tbe  opfoion. 
Meters.  L.  B.  KellocrK,  Atty-Otn.,  mnd  £. 
H.  Bntehlns  for  the  Stat« 

Mrmn.  Ologstont  HajnUton.  Adlar  ft 
CabblsoD  for  defendant  In  error. 

Valentine.  J.,  dcHTered  ISie  opinion  of 

tbe  court : 

This  was  a  criminal  prosecution  in  the 
District  Court  of  Butler  County,  under  g 
15,  chap.  80,  Laws  1870  (Gen.  Stat.  1880,  par, 
711),  in  which  the  defendant,  W.  O.  Bush, 
who  was  the  city  clerk  of  the  City  of  EI 
Dorado,  a  city  of  the  second  class,  was 
-charged,  upon  information  in  two  couota, 
with  registering  .1.  N.  Banna  as  a  voter, 
Hanna  not  being  present,  nor  appearing  in 
person,  nor  giving  his  name,  age,  occupation, 
or  place  of  reflideace.  Tbe  tiUe  to  the  A.ct 
in  which  the  aforesaid  section  15  is  found, 
and  sections  8  and  IS  of  sueh  Act,  read  as 
follows:  "An  Act  to  Provide  for  and  to 
Regulate  the  Registration  of  Voters  in  Cities 
of  the  First  and  Second  Class,  and  to  repeat 
all  prior  Acts  in  Relation  thereto. "  "  Sec. 
8.  No  person  shall  be  registered  unless  be 
appear  in  person  before  the  city  clerk,  at  the 
city  clerk's  oSice,  during  usual  office  hours, 
ana  apply  to  be  registered,  and  give  bis 
name,  age,  oecupatioD,  and  particular  place 
of  residence,  as  required  to  make  the  proper 
entries  in  tbe  poU-books."  "Sec.  15,  If  any 
ofticer  shall  neglect  or  refuse  to  perform  any 
dutyrequired  by  this  Act,  or  in  tbe  manner 
requi  red  by  this  Act,  or  shall  neglect  or  re- 
fuse to  enter  upon  the  preformance  of  any 
such  duty,  or  shall  enter,  or  cause  or  permit 
to  be  entered,  on  the  registry  books,  the  name 
of  any  person  in  any  other  manner,  or  at  any 
other  time  th&n  as  prescribed  by  this  Act,  or 
shall  enter,  or  cause  or  permit  to  be  entered, 
on  such  list,  the  name  of  any  person  not  en- 
titled to  be  registered  thereon,  according  to 
the  provisions  of  tliis  Act,  or  shall  destroy, 
secrete,  mutilate,  alter,  or  change  any  such 
18L.  a  A. 


registry  booka,  be  shall,  npon  ^vtcilcHi,  be 
punished  by  confinement  and  hard  labor  in 
the  penitentiary,  not  exceeding  one  year, 
and  shall  forfeit  any  office  be  may  then  bold.  * 
The  portions  of  the  foregoing  sections  par* 
ticularly  applicable  to  mis  case  are  those 
which  read  as  follows:  "No  person  shall 
be  registered,  onless  he  appear  in  person 
before  the  city  clerk,  at  the  citr  clerk's  office, 
during  usual  office  hours,  and  apply  to  be 
registered,  and  give  his  name,  age,  occupa- 
tion and  particular  place  of  residence.  .  .  . 
If  any  officer  [a  city  clcik]  .  .  .  shall 
enter,  or  cause  or  permit  to  be  entered,  on 
the  registry  books,  the  name  of  any  person 
in  any  other  manner,  or  at  any  other  time, 
than  as  prescribed  by  this  Act,  ...  be 
shall,  upon  conviction,  be  punished,"  etc. 
The  defendant  moved  t)ie  court  to  quash  the 
information,  up(»n  the  following  grounils,  to 
wit :  " first,  that  the  Act  of  the  Legislature 
of  tbe  State  of  Kansas,  under  which  said 
information  is  pretended  to  be  drawn,  to 
wit,  chapter  80  of  the  Session  Laws  of  1871*, 
is  unconstitutional,  being  in  contravention 
of  §  16  of  article  S  of  the  (>)nBtitution  of  the 
State  of  Kansas :  aefond,  that  no  offense  is 
charged  againat  the  defendant  in  Said  infor- 
mation :  tkii-d,  that  neither. of  the  counts  of 
Baid  information  states  and  charges  an  of- 
fense against  tbe  laws  of  the  State  of  £an>- 
sas."  The  court  sustained  the  motioa,  and 
disohai^lied  the  defendant,  and  the  State  of 
E^sas  appeals  to  this  court.  No  brief  for 
the  defendant  has  been  filed  in  this  court, 
but  from  the  plaintiff's  brief,  and  the  defend- 
ant's motion  to  quaab,  we  can  probably  ob- 
tain a  norrecft  understanding  as  to  wtiat  were 
the  grounds  apon  which  tbe  court  below 
quasnnd  the  information.  It  Is  claimed,  as 
we  understand,  that  the  title  to  the  Act  is 
not  broad  enough  to  authorize  a  provleicKi  In 
the  body  n'  the  Act  creating  a  criminal  of- 
fense, or  prescribing  a  punishment  therefor. 
We  think  it  is.  UtaU  v.  BarreU,  27  K&n. 
318,  and  cases  there  cited ;  i>iit«i'jt  v.  Poniiou*, 
84  Kan.  858.  The  offense  in  tbe  present  case, 
and  tbe  punishment  therefor, '  have  relation 
to  the  general  subject  contained  i«  the  tilde 
to  the  Act,  which  Is  the  regifltmtion  of  voters 
in  certain  cities,  and  such  offense  and  pun- 
ishment are  included  within  such  subject, 
within  the  meaning  of  the  Constitution. 
They  dearly  relate  to  the  registration  of 
voters. 

It  is  further  claimed,  as  we  understand, 
that  the  information  ta  defective,  for  the  rea- 
son that  it  does  not  allege  any  criminal  in- 
tent on  the  part  of  the  defendant.  Of  couree, 
a  crime  cannot  be  committed  unless  the  per- 
son committing  the  acts  supposed  to  coosti- 
lute  tiw  orims  entccti^ns  a  oriminal  tntcnt, 
and  that  criminal  intent  must,  in  some  man- 
ner, be  averred  In  tbe  Information  or  indict- 
ment, eiUier  expresaly  or  impliedly.  But 
when  tbe  commission  of  an  Act  la  made  a 
crime  br  statute,  without  any  express  refer- 
ence to' any  intent,  then  tbe  ooly  crimittat 
Intent  necessarily  Involved  fn  the  commis- 
sion of  tbe  offense  is  the  Intent  to  commit 
the  interdicted  act,  and  in  such  a  case  It  is 
not  neceasary  to  formally  or  expressly  allege 
such  intent,  or  any  Intvit,  but  simply  to  u- 
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lege  tbe  otHnmtsaloii  of  the  act,  and  the  In- 
tent will  be  presumed.  In  the  preseat  case, 
the  vrong  committed  was  tbe  regtstrati<^Q  of 
the  Damt  of  J.  N.  Hanna  as  a  voter,  without 
his  appearing  in  persoD,  or  being  present, 
and  without  Eia  giving  fats  name,  age,  occu- 
pation, or  place  of  residence.  In  such  a  case, 
all  that  is  necessary  is  simply  to  allege  tbe 
&ct  that  defendant  so  rtgistered  the  name 
of  Hanna,  without  also  stating  that  he  so 
registered  such  name*  with  the  intent  to  so 
register  tbe  same.  It  is  alleged  in  tbe  in- 
fortnation  that  the  defendant  "unlawfully 
and  feloniously"  so  registered  the  same. 
Mr.  Bishop,  in  his  wort  on  Criminal  Pro- 
cedare  (vol.  1,  iriSl),  uses  the  following 
language:  "Staraie  says:  'To  render  a 
party  criminally  responsible,  a  vicious  will 
must  concur  with  tbe  wrongful  act.  But. 
tbough  it  be  universally  true  that  a  man 
cannot  become  a  criminal  unless  his  mind  be 
in  fault,  it  is  not  so  general  a  rule  that  tbe 
gailty  intention  must  be  averred  upon  the 
face  of  the  indictment.  *  For,  In  a  large  part 
of  thecrimesthe  viciouswill  appears,  pnma 
facie,  in  the  act  itself;  hence  to  allege  sim> 
ply  the  act  makes  the  required  prima  facie 
case,  and  any  non-concurrence  of  the  will 
therein  is  a  matter  of  defense."  And  in  note 
f  to  the  same  section  he  uses  the  following 
l&o^ge:  ""Where  the  act  is  In  itself  un- 
lawful, an  evil  intent  will  be  presumed, 
and  need  not  be  averred,  and,  if  averred,  is 
a  mere  formal  allegation,  which  need  not  be 
proved  by  extrinsic  evidence," 

In  the  American  and  English  Encyclopedia 
of  Law  (vol.  4.  p.  681)  the  following  lan- 
gna^  Is  used :  Where  the  Statute  contains 
nothing  requiring  acts  to  be  done  knowingly, 
and  the  acts  done  are  not  fno/mn  »,  not 
infamous,  but  are  merely  prohibited,  the 
offender  is  bound  to  know  the  law,  and  a 
criminal  intent  need  not  be  proved.  .  .  . 
The  intent  is  immaterial  where  the  Statute 
declares  it  a  misdemeanor  to  obstruct  a  pub- 
lic road.  When  tbe  Statute  does  not  make 
Inteat  an  element  of  the  crime.  Intent  need 
not  be  alleged,  although,  under  general  prin- 
ciples, it  must  be  proved  :  and  it  is  held  that 
one  who  does  tliat  which  the  law  forbids  is 

£ resumed  to  have  had  the  criminal  intent." 
)  the  present  case,  we  think  the  criminal 
intent  was  impliedly  and  snffictently  alleged 
^  tbe  all^tiona  setting  forth  and  avernng 
toe  commiasiwi  of  the  prohibited  acts. 

The  jv^ment  ttf  the  court  below  will  he  re- 
wwi,  and  cause  remanded  for  further  pro- 
ttedinga. 
All  the  Justices  concur. 

A  petition  for  rehearing  was  auaequently 
JiMl  in  support  of  which  Memt.  b,  N. 
SaaiUi  and  Keclden  tt  Sehvunaeher.  for 

aefoKlant  in  error,  contended : 

Thia  section,  examined  and  interpreted  in 
VKl^tof  common  sense,  simply  means  that 
•p  officer  shall  fraudulently  vfofate  the  pro- 
vjuonaof  tbe  Act  regulating  the  registration 
of  ▼oters.  To  hold  that  tlie  clerkls  guilty 
UNier  tiw  admitted  facts  In  this  case  would 
*  «ich  a  harsh  construction  of  the  criminal 
»w  that  its  enforcement  would  simply  be 
i**oHing.   Upon  teferring  to  other  sections 


of  the  Act  it  appears  tiiat  If  clerk  Is 
guilty  on  tlie  stated  facts  in  this  case,  every 
ofllcer  in  the  city  is  equally  guilty ;  and  one 
half  of  the  city  ofBcers  in  the  State  ot  Kansas 
are  liable  to  prosecution  and  conviction  for 
the  violation  of  the  letter  uf  tbe  law.  The 
statement  of  such  a  proposition  IssufflcIeDt. 

See  4  Am.  &  Eng.  Encyolop.  Law,  '0  4-0, 
p.  079;  7  Crlm.  L.  Bep.  p.  278,  article  by 
W.  F.  Elliott, 

Johnaton,  J.,  on  October  10,  1881,  deliv- 
ered the  opinion  of  the  court : 

Upon  the  original  hearing  no  argument  or 
appearance  in  behalf  of  the  defendant  was 
niaide,  but  upon  this  application  for  a  re- 
hearing the  defendant  appears  by  hik  counsel, 
and  insists  that  the  information  filed  against 
him  is  inadequate  in  its  averments,  and 
fatally  deft^ctivo  in  not  charging  a  culpable 
intent.  It  is  stated.  In  subsumce.  that  ha 
was  the  city  clerk  of  El  Dorado,  and  that  be 
unlawfully  and  feloniously  registered  J.  N.- 
Hanna  as  a  qnaliflnd  voter,  when  Hanna  did 
not  appear  in  person,  or  was  not  present  ia 
the  oQlce  of  the  city  clerk,  giving  his  name, 
occupation,  and  place  of  residence,  as  the 
Statute  directs.  It  is  stated  that,  at  the 
hearing  of  the  motion  to  quash,  the  county 
attorney  informed  the  coint "  that  there  would 
be  no  effort  made  to  show  any  frnudulcnt 
intent  on  the  part  of  the  defendant  in  Uie 
simple  act  of  registering  J-  K.  Hanna,  who 
was  at  Chat  time  a  resident  and  otherwise  a 
legal  and  qualified  elector  in  tlio  City  of  El 
Dorado,  bnt  who  did  not  appear  In  person 
before  said  clerk  on  the  day  on  which  be  was 
registered. "  It  is  also  stated  that  the  district 
court  held  ti>at  unless  "the  defendant  hy  bis 
act  Intended  to  commit  some  wrong,  eitbor 
in  registering  a  person  not  entitled  to  vote, 
or  intending  to  injure  or  defraud  a  person 
with  a  right  to'  vote  out  of  his  vote,  or  in- 
tending to  Injure  or  defraud  some  candidate 
before  the  election,  the  defendant  would  not 
be  giril^  of  violating  tbe  law  f  and,  as  none 
of  these  things  were  oontended  for  }jj  the 
prosecution,  the  motion'  to  quash  was  sus- 
tained. 

It  Is  earnestly  oontended  that  It  was  not 
within  the  legislative  intent  to  punish  as  for 
felony  every  omission  or  failure  of  tbe  oRlcers 
to  carry  out  tbe  minute  and  minor  details  of 
the  Registration  Act,  and  that,  altboogta  the 
prohibition  of  the  Act  was  general  In  its 
terras,  it  fairly  embraced  only  the  mischiefs 
which  the  enactment  was  intcAded  to  prevent. 
It  is  therefore  urged  that  the  Information 
should  contain  statements  showing  a  cnlpabis 
intent  on  the  part  of  the  defendant  to  defeat 
the  obvious  purpose  of  the  statute,  or  alls- 
ffations  of  some  acts  or  omissions  of  the 
defendant  of  a  substantive  character  neces- 
sarily resulting  in  tbe  wrong  or  Injury  which 
the  Leirislature  intended  to  suppress.  The 
writer  Eereof  Is  now  Inclined  to  think  that 
the  allegations  of  the  information  are  in- 
sufilcient ;  but  the  majority  of  the  court  are 
of  opinion  that  tbe  language  •ot  the  charge, 
stating  that  tbe  act  was  nnlawfulty  and 
feloniously  done,  characterizes  It  as  a  crime, 
and  therefore  the  Information  is  not  so  in- 
adequate in  statement  as  to  be  fatally  defect- 
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ire.  The  court,  however,  does  not  decide, 
us  counsel  seems  to  think,  that  every  de- 
parture from  tiie  letter  of  the  Statute  comes 
within  its  prohibition  and  penaltr,  and 
therefore  the  hardshipe  which  counsel  imag- 
ine will  reenlt  from  the  enforcement  of  the 
Act  do  not  exist.  It  is  true  that  the  language 
of  section  15  is  sweeping  in  its  terms,  ana. 
if  construed  with  literary  severity,  would 
embrace  the  slightest  departure  from  any 
direction  or  detail  which  the  Statute  con- 
taioB,  however  innocent  and  harmleia  the  act 
or  omission  of  the  oflOeer  might  he.  It  is 
evident  from  the  provisions  and  penalty  of 
the  Act  tliat  such  was  not  the  purpose  01  the 
I^egislature.  The  Act  is  a  general  one,  giv- 
ing specific  and  minute  directions  and  details 
as  to  tiie  preparation  for  and  the  regulation 
of  the  registration  of  voterB  in  cities  of  the 
first  and  second  classes.  Minute  directions 
are  given  as  to  the  various  steps  to  be  taken, 
and  the.  manner  thereof,  some  of  which  are 
very  important,  wltile  others  are  of  less  im- 
portance ;  and  at  the  end  of  the  chapter  it  is 
provided  that  if  any  officer  sliall  neglect  or 
refuse  to  perform  any  act  required  by  the 
Statute,  and  in  the  manner  required  b^  it, 
be  shall  be  guilty  of  a  felony,  and  punished 
by  confinement  and  hard  labor  in  the  peni- 
tentiary, as  well  as  to  forfeit  the  office  which 
he  then  holds.  The  Legislature  doubtless 
intended  to  irapoae  upon  the  officers  a  faith- 
ful observaoce  of  the  provisions  of  the  Act, 
with  a  view  of  carrying  out  its  purposes; 
but  it  will  hardly  be  contended  that  tbe 
Legislature  intended  to  visit  so  severe  a 
punishment  upon  an  offloer,  free  from  any 
wrong  intent,  for  some  slight  departure  from 
an  unimportant  detail  of  the  law,  which  does 
not  and  cannot  operate  to  defeat  its  object. 
We  may  properly  look  at  the  mischief  pro- 
posed to  be  remedied,  and  to  some  extent  the 
severity  of  the  penalty  imposed  in  determln- 
ing  the  true  legislative  intent  in  framing  the 
Act.  It  has  been  held  that  the  purpose  of 
the  Hegiatration  Act  is  to  preserve  tbe  purity 
of  the  ballot- box  by  ascertaining  in  advance, 
by  proper  proo&,  who  are  entitled  to  vote  at 
on  election,  thus  securing,  ten  days  before 
the  election,  the  full  registir  of  all  persons 
entitled  to  vot«,  which  registry  can  be  ex- 
amined and  scrutinized  by  any  interested 
party.    Staie  v.  Butts,  81  Kan.  537. 

Any  substantive  act  or  omitision  of  an  officer 
which  appears  to  operate  to  defeat  this  pur- 
pose comes  within  the  pnditbition  and  pen- 
alty of  the  Statute;  but  a  strict  compliance 
with  a  minor  detail  that  could  have  no  such 
effect  was  not  intended  to  be  punished  as  a 
felony.  For  instance,  the  Act  provides  that 
on  January  Ist  of  each  year  the  mayor  and 
council  shall  procure  and  open  a  poll-book 
for  each  ward  in  the  city.  Would  the  inad- 
vertent omission  to  furnish  a  poll-book  until 
the  following  day  subject  these  officers  to 
imprisonment  in  Uie  state  penitentiary?  The 
Statute  further  provides  mat  the  poll-books 
sluill  at  all  times  be  kept  in  the  office  of  the 
city  clerk.  If  the  clerk  should  take  one 
book  out  for  repairs  after  office  hours,  and 
retutn  it  in  time  for  the  opening  of  business 
the  next  morning,  would  he.  be  liable  to  a 
felon's  punishment?  Again,  the  Act  requires 
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that  the  books  shall  be  open  at  all  tinnea 
during  the  year,  except  for  ten  days  preced- 
ing the  election;  but,  it  will  not  be  con- 
tended that  the  clerk  must  keep  them  open 
during  the  nigbt-time,  or  be  held  UAile 
to  the  rigorous  penalties  of  the  Act.  This 
is  tlie  more  apparent,  for  another  sectioD 
provides  for  registration  during  the  usual 
office  hours.  If  the  clerk,  as  a  matter  of 
courtesy  and  accommodation,  should  remain 
in  his  office  a  short  time  beyond  the  usual 
office  hours,  and  should  then  register  legally 
qualified  voters,  would  he  be  held  liable  to 
the  penalties  of  the.law.  He  is  required  to 
enter  the  names  of 'the  persons  regisU^r«d  Id 
alphabetical  order;  but  if  he  sTiould,  by 
mistake,  fail  to  enter  a  name  in  that  order, 
be  would  liardly  be  guilty  of  felony,  al- 
though the  work  was  not  done  in  the  manuer 
provided  in  the  Act.  It  is  also  provided  tUat 
no  person  shall  be  registered  unless  lie  appear 
in  peison  at  the  city  clerk's  office,  and  npply 
to  be  registered:  but  if  a  qualified  voter 
who  was  an  invalid  was  driven  in  a  carria^i; 
to  the  city  clerk's  office,  but  was  unable 
enter  there,  and  should  call  the  city  clei'k 
out  in  the  street,  or  should  chance  to  meet. 
him  in  the  street,  and  there  apply  to  be  re;t- 
istercd,  and  the  city  clerk,  knowing  tliat  ho 
was  unquestionably  a  qualified  voter,  sliould 
register  him,  would  this  deviation  from  the 
strict  letter  of  the  Statute  1m;  within  tho 
severe  penalties  provided  in  section  15V  Wo 
think  not.  These  and  many  other  like  acts 
and  omissions  are  within  tJie  letter  of  the 
Statute ;  but  manifestly  the  Legislature  (lid 
not  contemplate  that  such  acts  or  omissions 
should  be  punished  as  felooies.  A  depurtiire 
from  some  directory  provision,  made  without 
fraudulent  intent,  and  which,  in  its  nnt;ure 
and  effect,  cannot  injure  anyone,  or  operate 
to  defeat  or  interfere  with  the  purpose  of  tho 
Act,  cannot  be  regarded  to  have  been  in  the 
mind  of  tho  Legislature  in  prescribing  the 
penalties  of  the  Act.  Although  sucli  depart- 
ure appears  to  be  within  the  strict  1ett4:r  of 
the  Act,  a  consideration  of  the  mischief  in- 
tended to  be  prevented,  the  remedy  pro- 
posed, and  the  punishment  provided,  indi- 
cate clearly  that  such  was  not  the  intention 
of  the  makers  of  the  Statute.  It  has  already 
been  held  that,  when  the  intention  of  tlie 
Legislature  can  be  discovered,  it  stiould  be 
sensibly  followed,  although  such  interpre- 
tation may  seem  contrary  to  the  letter  of  the 
Statute.  IntoxkatiHff  iMram-  Quea,  25  Kan. 
m,  7«8. 

The  motion  for  a'rehearing  viU  be  denied^ 
Horton,  Oh.  J.,  concurs. 

Valentine,  J.  : 

I  concur  in  overruling  the  motion  for  a 
rehearing,  but  I  do  not  wish  to  express  aay 
opinion  upon  any  matter  not  involved  in  the 
consideration  of  this  question.  The  funda- 
mental question  to  be  considered  is  whother 
the  defendant's  motion  in  the  oouTt  below  to 
quash  the  ioformtition  should  have  boen  sua- 
tafoed  or  not;  and  as  to  when  informationa 
may  he  quashed,  and  when  not,  see  the  case 
of  iSiat€  V.  Morriam,  46  Kui.  . 

The  <aily  substantial  question  now  pre- 
sented is  whothor  the  iQionnation  states  a 
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jnblic  cSems  as  against  the  defendaDt  or 
not.  Or,  in  other  words,  the  q^ettiOD  is  this : 
Where  a  erimioal  Informatioa  states  and 
fkugcs  eTefjthing  and  all  things  necsssary, 
under  the  statutes,  to  coostitote  a  public  of- 
feue,  and  states  the  same  substantially,  and 
^moet  literally,  in  the  language  of  the  Stat- 
nte  defining  the  offense,  aua  charges  that  the 
Mia  of  the  defendiuit  constituting  the  offense 
were  oHnmitted  by  him  "nnlanfuHy  and 
telooiously."  does  such  an  information  state 
a  public  ofCenae  or  nott  Or  perhaps,  in  still 
other  words,  the  question  is  this:  Afay  a 
MrscKi  unlawfully  and  feloniously  violate  a 
criminal  statute  without  being  guilty  of  any 

In  the  case  of  Wong  v.  Attoria,  18  Or.  538, 
it  was  heid  that  to  allege  that  an  act  was 
done  "willfully  and  unlawfully"  was  equiv- 
ilent  to  alleging  tiiat  it  was  done  "know- 
iogly."  In  the  ease  of  Weimorpfiin  t.  State, 
"  BiBckf.  186,  195,  it  is  said,  among  other 
things,  as  follows:  "  'Feloniously'  is  sub- 
(tituted  for  it  [the  word  "unlawfully"]  in 
this  Indictment,  and  is  not  tantamount  to  it. 
tut  is  a  word  of  far  more  extensive  criminal 
awniDg.  The  act  complained  of  oould  not 
have  been  feloniously,  and  not  unlawfully, 
done."  In  the  case  of  Cftrder  v.  State.  IT  Ind. 
307,  it  is  said  "tliat  the  word  'feloniously, ' 
Id  the  connection  in  which  it  was  used  in  the 
Indictment,  was  identical  in  its  import  with 
tbe  word  'purposely. '  "  In  tJie  case  of  Com. 
T.  Mm$,  137  Mass.  15, 17.  it  is  Said  :  "  But 
the  allegation  that  the  defendant  maliciously 
and  feloniously  incited  and  procured  the 
principal  to  commit  the  felony  imports  that 
she  acted  with  an  unlawful  intent."  In  the 
case  of  AUea  v.  Hundred  of  Kirton,  3  Wils. 
318,  it  is  said  as  follows:  "Here  he  [the 
pnaecatorl  has  alleged  la  bis  declantfon. 
and  pfored  at  tbe  trial  to  the  satisfaction  of 
the  jury,  that  tbe  same  was  committed  and 
done  feloniously:  and  that  s<^,  vbioh  was 
coBunilted  feloniously,  was  certainly  done 


willfully,  mlawfully,  and  maliciously ;  for 
doing  an  aot  feloniously  Is  doing  it  nutUf 
animo,  viz.,  with  malice.  Therefore  Ser- 
geant  Burland  concluded  that  the  declaration 
was  perfectly  right ;  and  of  that  opinion  was 
tbe  wbole  oourt,  and  gave  judmnent  for  tlie 
plaintiff."  In  Webster's  International  Dic- 
tionary it  is  said  that  the  word  "  felonious'* 
means  "having  the  quality  of  a  felony;  ma- 
lignant; malicious;  villainous;  perfidious: 
in  a  legal  sense,  done  with  Intent  to  commit 
a  crime."  Tbe  Encyclopfedic  Dictionary 
says  that  the  word  "  felonious"  inennfl,  in  Inw, 
"of  the  nature  of  a  felony ;  done  with  delib- 
erate  purpose  to  commit  a  crime."  And  tlio 
word  "feloniously"  means,  inlaw,  "in  a  fel- 
onious manner;  with  deliberate  intention  to 
commit  a  crime."  See  also  the  Imperial 
Dictionary  and  tbe  Century  Dictionary,  sub- 
stantially to  tbe  same  effect. 

Under  the  foregoing  authorities,  and  under 
the  allegations  of  the  Information,  the  de- 
fendant did  all  that  was  necessary  to  be  done, 
under  the  statutes,  to  constitute  ,  his  acts  a 
criminal  offense:  and  as  he  did  tlie  samo 
"unlawfully  and  feloniously,"  he  did  the 
same  "  with  Intent  to  commit  a  crime.  {Web- 
ster, Int.  Diet) ;  or  "with  deliberate  inten- 
tion to  commit  a  crime*  (Encytlop.  Diet.). 
It  would  therefore  seem  that  the  information 
ought  to  be  held  to  be  sufficient.  Can  a  per- 
son violate  a  criminal  statute  "with  deliber- 
ate intention  to  commit  a  crime,"  and  still  bo 
innocent  and  bluneleas?  Where  a  statute 
prohibits  a  thins,  and  makes  the  doing  of  the 
same  a  criminal  offense,  but  nevertheless  a 
party  does  su(^  thing,  and  does  It  "unlaw- 
fully and  feloniously,"  or,  in  other  words, 
does  it "  with  tbe  intent  to  commit  a  crime,  is 
he  still  innocent  and  blameless?  Will  it  bft 
claimed  that  the  Statute  in  the  present  case 
is  a  had  law,  and  that  Uw  Leeislatnre  has  no 
right  to  pass  a  bad  law,  and  therefore  timt 
Uw  same  sluH^d  be  auaaUed  by  the  courtst 
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IMerkk  HABEBHAN.  Be^., 
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John  0.  BAKER, 

prior  teto  Snd  showflBC  a  ro»d  not 

iSMitlaiied  in  a  deed  Is  aimexea  to  a  sulmqueaG 
ted  Is  Dot  sufletent  to  a  how  that  tbe  earUer  ood- 
vnanoe  was  made  with  leferenoe  to  ttie  road. 

S>  A  eonveywiee  of  land  bcnxaded 
aloag^  a  eertato  road  wbfob  was  laid  out 
ortirelr  on  tbe  gnuitor^  land,  but  od  tbe  nutshi 
thereof,  carries  the  tee  Id  the  whole  roadbed. 

8.  Iduids  pordkaaed  at  a  mwigage 
•ate  1^  tb«  mortgUigee'B  administrator 
e,  t*  a.  tn  bis  owD  name  althongb  held  br  bim  In 
tnist.takeoD  in  bis  hands  tbeohaiaoterof  the 
BHMBage  bidebtedness  and  are  as  persoaaltr  of 
*h*cb  becanoonveragood  title  that  cannot  be 
oRHited  br  tbe  mortgagee's  beln. 


(OetataerlkUn.) 


APPEAL  by  defendant  froiD  a  judgment  of 
the  General  Term  of  the  Superior  Court 
for  tbe  City  of  New  Tork,  affirming  a  judir- 
ment  of  the  Special  Term  in  favor  or  plunllir 
in  on  action  brought  to  compel  specific  per- 
formance of  a  Contract  to  purchase  real  estate. ' 


be  foots  sufficiently  appear  in  the  opinion. 
Mr.  Robert  Stnrgia.  -nith  Afsssra.  Daly*. 
Hoyt  ft  Maaoii»  for  appellant: 

The  vendor  of  a  lot  carved  out  of  a  larger 
plot  owned  by  bim  can  impose  no  servitude 
upon  the  lot  so  sold  in  favor  of  tbe  portion  r&- 
tained  by  him,  lo  dertwallon  of  hU  grant,  with- 
out an  express  leservation  in  tbe  grant. 

Bhatv.  JfttZ)(Wflwtf, 80 N,  T.  8.  RfllS;  Bar" 
V.  mils,  31  Wend.  290;  Ouktew  v.  Stanlev,  6 
Wend.  528. 

It  Is  therefore  evident  that  StlllweU  had  no 
idea  of  conveyiair  tbe  fee  In  this  roadbed  u> 
Robert  L.  Bowne,  or  Charlton  or  Adams  for 
their  exolnsiTe  use  and  enjoyment  as  against 
hisowB  osa  <v  that  of  thepunduscrs  from  bint. 
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The  courts  will  not  extend  the  effect  of  a 
coDreyaace,'80  80  to  cariy  tiUe  lo  the  centre 
lines  of  roads  adJoiQlDg  property  so  conveyed. 

Bitsett  V.  New  York  Omt.  R.  Cb.  28  N.  Y.  61; 
i%mft  V.  New  York  Cent..R  Co.  86  N.  Y.  120; 
PeepUx.  GUgate,  67  N.  T.  612;  Whit^t  Bank 
of  Buffalo  T.  Niefiols,  U  N.  Y.  66;  EnglitA  v. 
Brennan,  60  N.  T.  609;  Mott  v.  Mott,  68  N.  Y. 
246:  Kinga  County  F.  Int.  Co.  v.  Steven;  87 
N.  Y.  387;  Story  v.  Nea  York  Elev.  R.  Oo.  90 
N.  Y.  161;  Himner  v.  Brooklyn  City  B.  Co.  96 
N.  Y.  16;  Pwpiff  T.  Jojiei,  112  N.  Y\  597. 

Wbeie  the  veador  fails  to  show  he  has  a  mar- 
ketable title,  a  purchaser  will  not  be  compelled 
lo  speciflcalij  perform. 

tkJiriver  v.  Schnver,  86  N.  Y.  684. 

Mmr*.  Samael  Untermyer  and  Moms 
WeiimuuM  for  lespoodent: 

The  iotention  and  effect  of  the  deeds  from 
Stillwell  toBowne  and  Charlton  was  to  convey 
the  fee  of  the  property  in  the  Slillwell  Kooa 
and  the  fee  in  the  adjomioghalf  of  the  Bloom- 
iDgd&le  Road. 

Re  LadiU,  118  N.  T.  %\%\  ElUott,  Boads  ft 
Btreeta,  1890. 

ConcedinirU  to  be  true,  for  the  sake  of  anra- 
menL  that  after  the  conveyance  to  Bowne,  Still- 
well  laid  ont  a  road  running  alone  his  own 
property,  his  deed  to  Charlton  would  then  con- 
vey tlie  fee  of  the  entire  roadbed. 

Re  Svbbins,  84  Mmo.  99;  laylor  y.  Arm- 
ttrong,  34  Ark.  102. 

Herman  Le  Roy  Edgar,  as  administrator, 
with  the  will  annexed  of  William  Edgar,  de 
ceased,  fwcolosed  the  mortgage  l>e)ooging  to 
the  estate.  Having  purchasea  the  property  at 
the  sale,  he  would  be  deemed  to  have  purchased 
it  as  tnistee  and  he  would  have  a  right  to  con- 
vey it  whhoot  a  rdeasB  from  those  interested 
Id  tl»  estate. 

LoekmaKv.  BeiUy,  90  K.  T.  64;  VaUntine 
T.-  BaUen,  BO  Han.'(!87. 

Otkjp  J.t  dAlIvered        opinion  of  the 

court : 

In  this  action,  which  was  brought  to  com- 
pel the  lefendaot  to  perform  his  point  of  an 
agreement  with  plaintiff,  and  to  com[)1ete  bi^ 
purchase  of  the  plaintiff's  land,  various  ob- 
jections to  the  plaintiff's  title  were  raised, 
and  have  been  more  or  less  discussed.  If  any 
of  them  are  substantial,  the  defendant  ahoulH 
not,  of  course,  be  bompelled  to  accept  the 
title  tendered  by  plaintiff.  Whether  eqnity 
will  enforce  the  specific  performanee  of  sucb 
contracts  is  a  matter  resting,  it  is  true,  in 
discretion;  but  it  is  a  discretion  which  pro- 
ceeds, in  its  exercise,  upon  settled  rules,  and 
not  arbitrarily.  Where  the  case  is  one  in 
which  the  proceeding  ia  against  the  purchaser 
nt  a  judicial  sale,  to  compel  him  to  carry  out 
his  bid,  the  discretion  of  the  court  may  be 
inQuen(»d  differently  from  a  case  like  the 
pTMBBt,  where  the  notion  is  upon  the  private 
contract  of  the  partis  But  this  is  jnst; 
for,  in  the  former  case,  the  bidder  Is  war- 
ranted in  assuming,  not  only  tJiat  the  title 
to  the  land  is  readily  marketable  but  also 
that  the  judgment  of  the  court  has  set  at  rest 
ail  questions  which  might  reasonably  be 
raised  ooncexning  the  validity  of  the  title 
offered.  In  all  cases  I  suppose  that  the  qual- 
ity of  the  title  Bust  he  toe  sama  i  but  where 
ISL.  R  A. 


the  deliberate  OHivaitifm  of  private  parties 
results  in  a  contract  for  the  Mie  and  purchaae 
of  lands,  the  matter  of  the  plaintiff's  right 
to  an  enforcement  of  that  contract  should  be 
considered  more  favorably ;  and  if,  notwith- 
standing all  the  legal  questions  raised  by  ob- 
jections, or  suggested  from  the  records,  the 
vendor  is  found  to  have  the  legal  title  to  the 
premises,  and  h&a  a  legal  right  to  convey, 
as  be  has  agreed,  performance  by  the  vendee 
must  be  decreed.  That  precise  rules  can  be 
laid  down,  to  be  observed  in  the  various 
cases,  where  the  object  is  to  compel  the  specif- 
ic performance  of  agreements  for  the  sale  and 
purchase  of  lands,  I  donbt,  and  their  neces- 
sity is  not  apparent.  "The  discretion  of 
courts  in  su(^  cases, "  to  cite  the  observation 
of  Lord  Eldffli  in  White  v.  Damon.  7  Ves.  Jr. 
35,  and  which  Sir  John  Romilly,  master  of 
the  rolls,  quotes  in  ffiyuMMxfv.  U>p«,  26  Beav. 
140.  "must  be  regulated  ujwn  grounds  that 
will  make  it  judicial."  In  this  case  ttte  ob- 
jections relate  to  the  plaintiff's  title  to,  and 
right  to  convey,  certain  pieces  <tf  land,  which 
formerly  were  Induded  in  hif^wava  since 
abandoned.  His  contract  was  to  sell  a  dis- 
tinct parcel  or  block  of  land  lying  between 
Eighty-Sixth  and  Eighty- Seventh  Streets, 
the  Boulevard,  and  'Tenth  Avenue,  in  the 
City  of  New  York.  At  about  this  point,  an 
old  highway,  known  as  the  "Bloomingdale 
Road,  skirted,  on  tbe  west,  the  lands  <tf 
which  this-  block  la  a  part,  and,  in  laying 
out  the  Boulevard,  tbe  old  highway  was  here 
mainly  taken  in.  From  the  Bloomingdale 
Road,  at  about  where  Eighty-Seventh  Street 
meets  the  Boulevard,  there  led  off  to  the 
eastward  a  way,  which  was  known  as  "Still- 
well's  Road"  or  lane.  As  a  consequence  of 
the  alternation  of  lines,  caused  by  oitening 
and  regulating  the  Boulevard,  Bighty- 
Beventh  Street,  and  Tenth  Avenne,  pieces  or 
gores  of  land  were  added  to  the  property  of 
the  plaintiff's  grantors,  to  form  the  present 
block.  tO'  which,  from  their  having  pro- 
viously  constituted  parts  of  the  abandoned 
highways,  the  title  is  deemed  to  i)e  in  the 
heirs  of  Samuel  3tillwell.  Originally,  Sam- 
uel Stillwell  owned  the  farm  or  tractof  land 
of  which  the  block  now  in  question  once 
formed  a  part,  and  the  lane  or  road  bearing 
his  name  was  built  by  him  for  purposes  tn 
convenience  of  access  for  himself  and  to  other 
adjoining  parcels  of  land  which  he  had  sold 
to  various  parties.  1%  ran  wholly  upon  hts 
own  lands  and  nartly  upon  the  northerly 
margin  the  premises  in  question.  For 
some  distance  eastwardly  from  the  Bloomina- 
dale  Road  the  land  on  the  other  or  northerjy 
side  of  this  lane  belonged  to  ather  owners. 
The  first  conveyance  made  by  Stillwell,  in 
tbe  chain  of  this  title,  was  made  In  18M  to 
John  Charlton.  The  description  of  tiie  prem- 
ises conveyed  bounded  them  *  along  the 
Bloomingdale  Road,"  and.  where  they  ad- 
joined Stillwell's  rood,  "along  said  road 
.  .  to  the  Bloomingdale  Koad."  By 
such  a  description  a  grantor  usually  is 
deemed  to  convev  the  fee  ot  the  soil  to  the 
center  of  tlie  j-oa^,  where  it  Is  tbe  dividing 
line  between  properties.  In  the  absence  of 
some  express  rraervation  by  a  grantor  of  his 
property  In  a  road,  sueh  as  wonld  be  implied 
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when  an  easemeDt  over  it  was  alone  granted, 
and  the  description  ran  to  and  along  the  side 
of  it,  08  it  was  In  Jaek»on  t.  Hathaway,  IS 
Mna.  447,  or  later,  in  the  case  of  JUott  r. 
MbU,  98  N.  Y.  246,  a  conveyance  of  lands, 
genenlly  bounded  as  along  or  upon  a  road, 
will  conTey  the  fee  to  its  center.  Bee  Jack- 
mn  T.  Bathaway,  tupra. 

A  recent  decision  of  this  court,  in  ita  sec- 
ond diTlslon,  made  with  repsect  to  another 
pait  of  Stillwell's  property,  has  settled  this 

S[iu8tloii  of  what  pusedof  this  private  road, 
n  the  cue  of  a  grantee  of  land  adjoining, 
and  where  the  description  of  the  grant  was 
'along  the  lone  of  said  StiUwell,  Intended 
for  a  road, "  etc  It  was  held  that,  under  the 
deed,  the  fee  of  the  soil  was  granted  to  the 
center  of  the  road  when  built.  Be  Ladue, 
118  N.  T.  S18.  To  complete  tbe  title  to  all 
of  Stillweirs  road,  the  plaintiff  attempts  to 
deduce  a  title  to  the  fortber  balf  throueb 
tbe  original  conTerance  of  lands  made  oy 
StitlweTl  to  R.  L.  Bowne  In  NoTember,  1796, 
which  comprised  a  tract  extending  from  the 
Bloomlngdale  Boad  eaatwardly,  and  along 
tte  land  subsequently  laid  oat  and  used 
as  a  lane.  In  Uils  deed  there  was  no  i«f* 
erence  to  any  road,  and  the  only  ground 
for  presuming  anything  with  regara  to  its 
dedication  or  existence  at  that  time  was  that, 
in  a  conveyance  of  other  parts  of  Stillwell's 
property,  subsequent  In  time  to  Bowne's,  a 
map  annexed  thereto  riiowed  Uils  lane  laid 
out.  As  this  map  bore  a  date  earlier  tiian 
that  of  the  deed  to  Bowne,  the  plaintiff  argues 
That  Bowne's  conveyance  must  have  been 
with  rrference  to  the  road  ns  shown  thereby. 
I  think,  however,  tJiat  such  an  inference  is 
hwdly  permissible  from  the  mere  fact  of  the 
date.  Something  further  was  required  as 
proof  concerning  the  map.  or  of  the  laying 
untof  the  road,  in  order  to  ingraft  ufHtn  tbe 
fnunt  to  Bowne  ativ  such  additioual  right  of 
property.  But  it  is  nut  necessary  to  depend 
upon  that  Itne  of  .argument  In  aid  oi  the 
plaintiff's  title  to  the  land  formerly  comprised 
wiUiin  the  abuidoned  highways.  From  the 
proofs,  I  think  we  most  assume  thatStillwell 
conveyed  to  Boirae  wltb  no  tefierence  to  this 
lane. 

The  question,  then,  Is  whether,  as  the  rond 
Isid  out  upon  Btfllwell's  Itmd,  a  title  in 
fee  to  the  whole  roadbed  (lid  not  paaa  Xn 
Hiarlton,  or  his  gnintees,  subject  onFy  to  any 
caaementsin  its  use  as  a  road.  Iliis  question, 
I  think,  muat  be  answered  in  the  affirmative. 
That  any  property  !n  the  northwly  half  of 
tbe  road  should  have  renoalned  in  Stlllwell 
or  bis  heirs  would  require  the  support  of 
■ome  presumption,  bearing  upon  his  inter- 
ests, or  relating  to  some  necessity  in  fact, 
the  elements  for  which,  I  think,  we  cannot 
Hod.  The  only  interest  in  the  lane,  or  in  its 
maintenance  as  such,  was  possessed  by  Sttll- 
w«irs  grantees.  He  had  parted  with  all  of 
hij  land  bordering  on  the  lane.  Tbe  natural 
presumption,  and  one  which  seems  to  flow 
from  the  established  rales,  would  be  that, 
in  bounding  bis  grant  to  Charlton  along  this 
highway,  Stillwell  had  conveyed  his  fee  in 
the  roadbed.  Where  the  highw»  divides. two 
]i(q^ertte8,  tbft  ownei  <rf  eaoh  abutting  pieoa 
vpneaoned  to  oviii  to  the  canter  <^  the  way. 


Tbe  presumption  Is  based  on  the  idea  that  tiie 
adjacent  owners  originally  contributed  the 
land  for  the  road,  and  this  presumption  as- 
sumes that  nothing  militates  against  it  in  the 
facts  of  ownership.  Btit,  If  the  grant  of  the 
abutting  property  went  only  to  the  side  of 
the  road,  or  the  public  authorities  are  vested 
with  the  right  to  the  soil  of  the  street,  the 
presumption  cannot  exist.  Dunham  v.  WU- 
tiamt,  87  N.  Y.  261. 

Where  the  highway  has  1>een,  as  in  the 
present  case,  wholly  made  from  and  upon  the 
margin  of  the  grantw'fl  land,  his  subsequent 
grant  of  the  adjoining  land  should  be  deemed 
to  comprehend  the  fee  in  the  whole  roadbed, 
upon  the  same  principle  that  exists  for  giv-  • 
ing  the  fee  to  the  center  In  the  other  cases. 
The  grantor  should  be  presumed  to  have  In- 
tended by  his  oonvayance  the  full  investiture 
of  the  grantee  with  all  appurtenant  property 
rightA  in  the  highways.  What  other  inten- 
tion could  be  consistently  supposed? 

In  the  early  case  of  Jaek»on  v.  Hathaway, 
mpTO,  it  was  observed  that  there  was  reason 
for  Intending  that  tbe  parties  to  a  convevance 
of  proper^  bounded  along  or  upon  a  hl^way 
meant  to  the  middle  of  tbe  hlgiiway.  Would 
there  not  be  equally  reason  for  the  legal  in- 
tendment that  they  meant  tbe  wbolb  high- 
way, where  it  was  the  property  of  the  grantor 
in  Its  entfretyt  Can  we  suppose  an  Intention 
in  the  erantor  to  reserve  to  himself,  or  to  his 
heirs,  ftie  fee  in  half  of  the  highway?  I 
think  not.  As  to  the  grantor;  the  control 
and  beneficial  use  of  the  rood  have  censed  to 
be  of  importauee;  but  to  the  grantee  tiiey 
must  be  Important,  If  not  essential,  for  many 
patent  reasons. 

Tiie  case  of  BisttrlX  v.  Nno  York  Cent.  R.  Co. , 
23  N.  Y.  61,  thoiigh  applied  to  a  case  where 
tbe  question  of  title  related  to  only  balf  of 
the  street,  is  authority  for  the  pniposition 
that  there  no  reason  to  infer  an  intention 
in  tbe  grantor  to  withhold  bis  property  in, 
or  title  to,  tbe  land  covered  by  tho  highway, 
after  parting  with  all  bis  right  and  title  to 
the  adjoining  land. 

Our  attention  baa  been  directed  to  several 
cases  in  the  ootirts  of  otho*  States  wheiv  this 
duestlon  has  been  discitssed  and  sitni^rly 
decided,  and  in  some  of  them  the  lUasonlu^ 
Is  opon  the  authority  of  BivfU  v.  Kfir  York 
Cmt.  R.  Co.  mipra.  iPee  Be  Rot^n>.  34  Slimi. 
99,  and  Tnyhr  v,  Armstrong.  24  .  Ark.  102, 
and,  as  well,  Wairoun  v.  Southvorth,  5  (Jonn.' 
805 ;  diapHn  v.  Findla&a,  \Z  Conn.  2S. 

I  am  therefore  of  the  opinion  that,  tinder 
Stillwell's  grant  to  Charlton,  ihc  owuersbip 
of  the  sod  of  Stillwell  road,  where  adjarent 
to  the  property  granted,  passed  to  the  granten 
as  a  parcel  of  the  grant.  So  long  as  tiie  rond 
was  required  as  such,  and  an  Cit-sement  hnd 
been  acquired  by  tbe  public,  the  ownership 
of  its  soil  may  have  been  subjected  to  ibc 
use.  But  when,,  after  the,  year  1846,  tho 
public  easement  had  been  abandoned,  and 
the  highway  ceased  to  exist,  tJie  land  coin- 
prising  it  reverted  to  primary  conditions  «E 
ownership  and  of  use.  and  Iwcftmc  a  pnit-el 
of  the  adjoining  properi^,  from  whirli  it 
was  taken  originally,  llie  fee  in  the  land 
•f  StiUweB'slane  being  in  the  plaintifT,  and 
becaiue  of  td»  deBcrlptum  of  the  grant  as  to 
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flu  BIoomiDgdale  Boad,  questions  as  to  the 
title  to  the  gore  produced  by  the  change  in 
the  westerly  line  of  the  tract  by  the  laying  out 
of  the  new  Boulevard  are  disposed  of.  The 
ownersliip  of  the  land  in  the  laoe  carried  the 
fee  to  the  center  of  the  Bloomtngdale  Road 
opposite  to  the  lane,  and  that,  with  the 
4lescriptioD  along  the  Bloomingdale  Boad, 
comprehended  the  gore  in  question.  In  1847, 
Eighty-Sixth  Street,  but  not  Eighty-Seventh 
-Street,  having  been  tlieretofore  legally  opened 
and  in  use.  an  agreement  as  to  a  divisfon  of 
Jaods  wiis  made  between  Jolin  Adams,  then 
in  possesaion  of  the  property  composed  of  the 
block  in  question,  aud  Herman  Le  Boy 
•  £dear,  in  viiom  bad  become  vested  the  legal 
title  to  the  lands  north  of  Stillwell's  Road. 
Tiie  effect  of  that  agreement  was  to  malce  the 
Bouth  side  of  Eighty-Seventh  Street,  subse- 
iouently  opened,  from  the  Boulevard  to  Tenth 
Avenue,  pro  tanto  a  division  line  between 
their  properties.  But  the  appellant  inter- 
poses i^rtain  obiections  as  to  uie  title  of  Le 
Boy  Edgar,  and  affecting  his  right  to  con- 
clude otiier  interests  in  the  land  by  such  an 
agreement.  After  Bowne  had  acquired  the 
title  to  the  tract  of  land,  of  which  a  portion 
bordered  upon  the  north  side  of  Stillwell's 
Road,  he  mortgaged  the  same  in  1809  to 
'William  Edgar,  as  security  for  tbo  repayment 
of  a  loan.  Upon  a  sale  decreed  In  proceed- 
ings instituted  after  the  mortgagee's  death  to 
foreclose  the  mortgage,  the  premises  were 
purchased  by  Herman  jLe  Roy  Edgar  in  his 
individual  oame.  He  was,  however,  at  the 
time,  the  administrator  with  the  will  annexed 
of  William  Edgar,  the  deceased  mortgagee, 
and  it  is  argued  that  he  acquired  the  utie  to 
the  premises  purchased  in  the  capacity  of 
trustee  for  those  interested  in  the  testator's 
estate,  and  that  releases  were  needed  to  cut 
off  their  interests.  The  point  is  not  tenable, 
however,  for  though  It  is  true  that  be  held 
the  property  in  trust,  nevertheless  the  prem- 
ises so  acauired  took  on  the  character  of  the 
mortgage  indebtedness,  and  were  as  person- 
alty In  the  administrator's  hands,  which  he 
fMiuld  dispose  of  aud  was  liable  to  account 
for  as  sucii.  The  case  of  LocJcinan  v.  Reilly, 
95  N.  Y.  64.  71.  is  sufficiently  in  point  as  to 
this.  In  that  case  it  was  held  that  whether 
the  executtHv  took  a  deed  In  their  names  aa 
such  executors,  or  in  their  individual  names, 
was  lounaterlal.  The  testator's  heirs  could 
take  no  direct  interest  In  the  land  so  pur- 
chased, and  could  not  dispute  the  title  of  a 

Eurchaser  from  the  executors ;  and  this  would 
e  so.  it  was  said,  even  though  no  power  of 
jale  might  be  contained  In  the  will. 


Another  objection  raised  by  the  appellant 
Is  that  the  mortgagee,  Edgar,  had  taken  poe- 
seasion  and  had  become  seised  of  the  prop- 
erty by  title,  which  descended  to  his  heira, 
ana  was  not  affected  by  the  mortgage  fore- 
closure. The  point  is  not  diacusBed.  and 
does  not  seem  serioua  It  need  be  but  briefly 
adverted  to  in  answer.  It  seems  to  me  to  be 
sufficient  to  say  that,  while  it  ia  true  tiiat 
the  mortgagee  went  Into  posaessitm  of  the 
mortgaged  premises,  the  possessory  ri|;bt 
gained  thereby  was  to  satisfy  the  mortvage 
debt  out  of  the  property  morl«aged.  Had 
the  debt  been  paid  before  any  adverse  title 
had  been  gained,  the  possessory  right  would 
have  ceased,  and  the  mortgagor  would  have 
been  entitled  to  repossess  himself  of  Uie 
property.  But  upon  the  foreclosure  of  the 
mortgage  by  tlte  executor  of  the  mortgagee, 
it  not  only  appeared  that  Bowne.  the  mort- 
gagor, had  regained  possession  of  the  mort- 
gaged premises  wii-hm  18  years  of  the  time 
thathis  mortgagee  bad  entered,  but  all  claims 
to  any  interest  therein  were  expressly  waived, 
except  for  the  amount  due  upon  the  bond  and 
mortgage.  Further  than  this,  it  is  to  l>e 
observed  that  it  was  found  as  a  fact  by  tlio 
trial  court  that  the  devisees  of  William 
Edgar,  Jr.,  to  whom  Edgar.  Sr.,  the  naort- 
gagee,  had  bequeathed  and  devised  his  resid- 
uary estate,  in  which  were  comprehended  the 
mortgage  Interests  in  question,  had  oonveyed 
all  their  right.title,  and  interest  to  the  gnui- 
tee,  Herman  Le  Rov  Edgar.  As  that  grant 
conveyed  the  lands,  which  included  the 
premises  in  question,  by  boundaries  as  re- 
arranged under  Uie  agreement  of  division 
between  said  Edgar  aud  Adams,  the  plain-, 
tiff's  predecessor  in  interest,  any  possible 
claims  outstanding  in  William  Edgar,  Jr'a, 
devisees  were  relinquished,  and  their  con- 
veyance quieted  all  questions  as  to  any  land 
which,  by  the  rectangulatlon  of  the  fine  of 
the  south  side  of  Eighty -Seventh  Street, 
would  be  left  between  it,  the  weirterly  side 
of  Tenth  Avenue,  and  'the  north  line  of 
what  was  the  old  Stillwell  lane. 

I  have  discussed  those  objections  which 
seemed  to  me  to  offer  any  legal  queation 
requiring  an  expression  of  opinion,  and  I 
think  neither  they,  nor  any  others,  are  ma- 
terial, or  disclose  any  flaw  in  the  plaintifl'a 
title.  The  appellant,  therefore,  ^ould  be 
compelled  to  perform  his  contract. 

Tm  judgment  ahotiid  be  qgknu^  vUh  eoaU. 

All  oontiur,  except  rineh*  J.,  absent. 


NEBRASKA  SUPREME  OOUBT. 


John  T.  BRESSLER,  Plff.  in  Err., 
e. 

WAYNE  COUNTr. 

(  Nek  I 

*1*  Tha  owner  of  national  bank  stodct 
*Head  notes  br  NoavAX.,  J*. 


lallBtlnff  Ui  shares  tPor  taxation,  M  not  entttleA 
to  deduct  his  bona  fide  taidebtedness  from  tba 
valne  of  snoh  sharee  of  stock. 

8.  The  deeialon  on  the  ftwmer  hearlav 

of  the  ease^  repeated  In  XI  Neb.  46B,  Is  overruled. 

■September  ICUei.) 


KOTB.— IViaraNon  of  naUontA  hank  irtoefe, 
"nie  autborttrof  the  States  to  tax  Um  ■bavstot 
xutttonal  beak  stock  li  derived  whollr  from  the 
IS  U  R  A. 


Aetof  Oouiresi  vermlttlar  It.  WUboatthe 
sent  of  Oontrssaeneh  laank.<toA  Shaw  ean- 
taxedbr state anttaorttr.  MoUaUoebV.Ua 
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ERROR  to  tlie  District  Court  for  Wayne 
Couaty  to  rertew  a  jadgmcDt  in  favor  of 

dpfendant  in  a  proccedlnsr  brought  to  oompel 
the  correction  of  plaintiff's  tax  assessment  by 
»ttowin<j  him  a  deduction  for  flebta  owed  by 
iim.  Affirmed. 

A,  decision  was  reached  in  this  case  and  an 
o|HDion  handed  down  at  the  January  Term, 
1889,  which  reversed  the  ladfrraeDt  bellow  and 
is  Tpported  in  35  Neb.  498.  A  rehearing  was 
mlMeqaently  aranted,  after  vhich  the  oploloD 
given  herewith  was  handed  down. 

The  facts  sofflciently  appear  in  the  opinion. 

Mam.  Northrnp  A  Welch  for  plaintiff 
Ib  etror, 

Mmn.  William  Leese,  Atty  Oen.,  and 
9.  D.  BUnK  for  defendant  in  error. 

Iforral*      delivered  the  opinion  of  the 

court ; 

This  case  is  on  rehearing,  the  opinion  be- 
ing reported  in  25  Neb.  468.  The  question 
involved  is  the  right  of  the  owner  of  shares 
in  a  national  bank,  having  no  other  credits 
or  moneyed  capital,  to  have  deducted,  in  the 
nssessment  and  taxation  of  snch  shares,  his 
bona  fide  debts.  On  the  former  hearing  it 
was  held  that,  ander  section  S2t9  of  the  ne- 
Tised  Statutes  of  the  United  States,  he  was 
entitled  to  such  deduction.  Said  section 
permits  state  taxation  of  the  shares  of 
atodt  in  national  banfca,  subject  only  to  two 
restrictions:  jirtt,  "that  the  taxation  shall 
nnt  be  at  a  greater  rate  than  is  assessed  npon 
other  moneyed  capital  in  the  hands  of  indl- 
vidual  citizens  of  such  State  and,  teeond, 
"that  the  sliares  of  any  national  banking  as- 
Mciation,  owned  by  noaresidents  of  any 
dtste,  shall  be  taxed  in  the  city  or  town 
«-h<m'thehBn1tislocated.  and  not  elsewhere." 


1  L.  t».  4  Wheat.  318, 4  It.  ed-fifS;  Oabom  v.  Bank  of 
mrted  Mates.  SF.  8.9  Wheat.  798.9  L.  ed.  SM; 
Weston  T.  Cbarfeston,  IT  V.  8. 2  Pet.  4*.  7  L.  ed. 
ffil:  P«ople  r.  Weaver,  IWU.  B.  6>S-M3, 28  L.  ed.  70K, 

na 

The  provWon  of  the  National  Bank  Eaw,  ttiat 
•tote  taxation  oD  tfee  slMieB  of  the  banlBi  shall  not 
1w  at  a  greater  imte  than  Is  MseMSd  on  other  mtm- 
eyed  esptiai  in  the  bands  of  ctUsena  ofttbe  State, 
fen  nftnenoe  to  the  entire  proceM  of  asMWoieat 
BdtneludettlM  valuation  of  the  sbarea  as  well  as 
tto  nUo  of  percentage  ebarsed  on  socb  vsluatioa. 
BBofOev.  Weaver.  WO  U.S.sa9.»L.ed.  105. 

It  could  not  have  been  the  IntentloQ  of  Gongress 
t««xeiapt  bank  shores  from  taxation  b©ea  nee  some 
MQnejrcd  oapttal  wu  exempt.  Hep  bam  v.  Bohool 
lllnebmof  OHrtUe.WV.8.  ISWaU.  4B0,SI  Ued. 
lit 

Tlie  mibleot  was  f  orther^oonsfdered  bCtbe  case  of 
jldaioB  V.  NasbTlUe,  SB  U.  S.  UJM  L.  ed.  att.  One 
« the  quastiona  In  that  ease  had  reference  to  an 
cxenptfon  from  taxation  br  state  autboritr  of 
toods  ISBoed  br  a  municipal  oorporatton  in  the 
feuHh  of  Individuals.  It  was  held  that  the  ezemp- 
ttoo  did  not  Invalidate  the  asatewnent  upon  the 
tkara  of  national  banks. 

UtttmkHOlUm  to  favor  of  other  moneyed  eapffoi 

inhOMed. 

The  Act  of  Oongresi  was  not  intended  to  cnrtall 
Ae  state  power  on  the  subjees  of  tazatkm.  It  aim* 
Hr  requited  that  oa^tal  inveated  In  national 
bSBlnriiouldnot  be  taxed  ata  greater  rate  than 
&e  iMvpertr  ^mllarlj  invested.  By  the  modlfl- 
tatkin  of  tbe  Act  of  1804  br  the  Aotof  Fetoroaty  tO, 
1SL.RA. 


The  eecohd  limltattoiii  ts  not  Important  in 
this  case,  but  It  is  claimed  that  by  not  al- 
lowing bona  fide  debts  to  be  deducted,  in  the 
assessment  of  shares  in  national  banks,  tlie 
State  thereby  places  a  higher  burden  of  tax- 
ation  upon  money  invested  in  national  banks 
than  is  imposed  upon  other  moneyed  capttnl. 
and  therefore  coutmv'enes  the  tirst  restriction 
imposed  by  Congress  fn  the  section  above  re- 
ferred to.  The  Supreme  Court  of  the  United 
States  bas  in  many  cases  considered  and  con- 
strued the  provisions  of  the  Act  of  Congress 
which  limit  the  power  of  the  States  in  the 
taxation  of  national  bank  shares.  A  refer- 
ence to  some  of  these  decisions  will  aid  in 
tbe  determinatira  of  the  question  involved 
in  this  case. 

In  P^opU  V.  Weater,  100  U.  8.  589,  25  L. 
ed.  705.  it  is  held  that  the  Statute  of  the 
State  of  New  York,  which  permits  a  tax- 
payer, in  listing  his  property  for  taxation, 
to  deduct  the  amount  of  his  debts  from  the 
valuation  of  all  his  personal  property,  in- 
cluding moneyed  capital,  except  bis  bank 
shares,  is  in  conflict  with  tbe  Act  of  Con- 
gress, in  that  shares  of  national  banks  are  re- 

Siired  to  be  assessed  higher  in  proportion  to 
eir  real  valne  than  other  moneyed  capital 
in  tbe  hands  of  citizens  of  the  State  i»  val- 
ued for  taxation.  It  is  further  held  that  the 
rule  of  uniformity  in  the  taxatiou  of  such 
shares  applies  to  the  valuation  of  the  sliares, 
as  well  as  to  the  ratio  of  perceutage  laid  on 
such  valuation.  To  the  same  effect  is  A^^tnny 
Cminty  Bupn.  t.  StaiUey,  105  U.  8.  WtS,  26 
L.  ed.  1044. 

In  Pelton  v.  Commercial  Nat.  Bank,  101  U. 
B.  148,  35  L.  ed.  901.  it  Is  held  that  where  a 
state  statute  provides  for  the  valution  of  all 
moneyed  capital  for  taxation  at  its  true  %  al  uc. 


1888,  te  was  Intended  to  provWe  tbat  the  validltv  of 
tbe  state  tax  was  hereafter  to  be  determined  by  tbe 
Inquiry  whether  itwatat  agnater  rate  then  was 
assessed  npon  other  moneyed  capital  In  the  hands 
of  individual  dtlaeos.  Boyer  v.  Boyer,  US  U.  8. 
m.  2B  L.  ed.  U)e». 

Although,  for  the  purpose  of  taxation,  tbe  state 
■tatntea  provide  Tor  the  valuation  of  all  moneyed 
eapUal.  Including  shores  lu  national  banka,  at  the 
mie  eash  valne,  yet  if  tbe  tax  offloers  systematical- 
ly and  Intentionally  valued  the  sharea  at  their  full 
valne,  while  other  moneyed  capital  was  assecaed  at 
fur  leaAban  ita  actual  value,  such  aaBe«eineiit  was 
in  violaHon  of  the  Act  of  Congress.  Pelton  v.  Com- 
mercial Nat.  Bank.  10117. 8.  143, 26  L.  ed.  001.  To 
the  same  effect  Is  the  dedalon  in  Cummloga  v.  ller^ 
AanVs^ae.  Bank.  IQL  [T.  B.  lOB. »  L.  ed.  008. 

In  tbe'eaee  of  Bepfaom  v.  Etohool  DlrecUHS  of 
OarUsle,  OD  U.  B. »  WaU.  480, 88  L.  ed.  112,  It  was  de- 
cided to  be  competent  for  the  State  to  value,  for 
taxathwi.Bh>raiof  stock  iaanattonal  bank  at  their 
actual  value,  even  if  in  exoev  of  their  par  value, 
provided  thOTeby  they  were  not  taxed  at  a  greater 
rate  than  was  aaseased  upon  other  moneyed  uapital 
in  the  hands  of  Individual  citizens  of  the  !^tdt«. 

When  national  bank  shares  bad  been  assessed  at 
their  full  value,  wUle  all  other  property  in  tlie 
State  was  only  assessed  at  from  thirty  to  forty  per 
cent  of  Its  real  value,  the  court  held  tbat  the  aasens- 
ment  was  lUegal,  and  that  the  bank  in  Its  corporate 
capacity  was  a  proper  party  oomt>lainant.  Her- 
ehants  Hat.  Bank  of  Ttriado  v.  Gumming,  Tbomp. 
Nat.  Bank  C9as.  MB;  Horse.  Banks  *  Banking,  687. 

But  a  court  of  equity  will  oot  restrain  the  collec- 
tion of  a  tax  upon  the  sharea  of  a  national  bank 
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Nebrabsa  Scp&kub  Court. 


Including  shftres  of  the  natioD&l  banks,  aod 
the  taxing  cheers  iQtentionally  assesa  such 
ihares  at  their  actual  valuation,  while  other 
mmeyed  capital  was  asaeaaed  far  below  its 
real  value,  such  assessment  of  oational  bank 
stock  was  In  violtttloa  of  section  6219  of  the 
Revised  Statutes. 

In  BtarumlU  Jfai.  Bank  t.  BritUm.  105 
n.  S.  S23,  26  L.  ed.  1058,  It  Is  ruled  that 
under  the  StAtute  of  Indiana,  which  allows 
deductions  of  bona  fide  debts  to  be  made  from 
all  credits,  in  listing  the  same  for  taxation, 
the  assessing  of  national  bank  shares,  with- 
out permitting  the  shareholders  to  deduct 
from  the  value  the  amount  of  his  bona  flde 
debts.  Is  s  dtscrimfnatioo  forbidden  bj  Ctm- 
gress. 

In  the  more  recent  case  of  Mercantile  iVof. 
BaTik  V.  Nob  Tork,  121  U.  8.  138,  80  L.  ed. 
805,  the  court,  in  an  able  and  exhaustive 
opinion,  construed  the  meaning  of  the  words 
"other  moneyed  capital."  as  used  in  the  Act 
of  Congress.  We  quote  from  the  opinion : 
"The  key  to  the  proper  interpretation  of 
the  Act  of  Congress  is  its  policy  and  purpose. 
The  object  of  the  law  was  to  establish  a 
system  of  national  banking  institutions  in 
order  to  provide  a  uniform  and  secure  cur- 
rency for  the  people,  and  to  facilitate  the 
operations  of  the  treasury  of  the  United 
States.  .  .  .  The  main  purpose,  there- 
fore, of  Congresa,  in  fixing  limits  to  sUte 
taxation,  on  investments  in  the  slmres  of 
national  banks,  was  to  render  it  impossi- 
ble for  the  State,  in  levying  such  a  tax.  to 
create  and  foster  an  unequal  ami  unfriendly 
competition,  by  favoring  institutions  or  in- 
dividuals carrying  on  a  similar  business,  and 
operations  and  investments  of  a  like  charac- 


ter.   The  language  of  the  Act  of  Coagnm  I* 

to  be  read  in  the  light  of  this  policy.  Ap> 
plying  his  rule  of  construction,  we  are  lea. 
in  the  first  place,  to  consider  the  meaning  of 
the  words  '  other  moneyed  capital, '  as  used 
in  Uie  Statute.  ,0f  course  it  includes  shares 
in  national  banks ;  the  use  of  the  word '  other* 
requires  that.  If  bank  shares  were  not 
moneyed  capital,  the  word  'other'  in  this 
connection  would  be  without  significance. 
But  'moused  capital'  does  not  mean  all  cap- 
ital the  value  of  which  is  measured  in  terms 
by  money.  In  this  sense,  all  kinds  of  real 
and  personal  property  would  be  embraced  by 
it,  for  they  all  have  an  estimated  value  as 
the  subjects  of  sale.  Neither  does  it  neccs- 
sarily  include  all  forms  of  investment  in 
whiui  the  interest  of  the  owner  is  expressed 
in  money.  Shares  of  stock  in  railroad  com- 
panies, mining  companies,  manufacturing 
companies,  and  other  corporatlona  are  repre- 
sented by  certificates  showing  that  the  owner 
is  entitled  to  an  interest,  expreased  in  money 
value,  in  the  entire  capital  and  prop<trty  of 
a  corporation  ;  but  the  property  of  a  corpora- 
tion which  constitutes  its  iuvested  capital 
may  consist  mainly  of  real  and  personal  prop- 
erty, which,  in  the  hands  of  individuals,  no 
one  would  think  of  calling  moneyed  capital ; 
and  its  busiDess  may  not  consist  in  any  kind 
of  dealing  in  money,  or  commercial  repre- 
sentatives of  money.  So  far  as  the  policy  of 
the  government  in  reffireiire  toniitioual  hanlis 
is  concerned,  it  is  indifferent  how  the  State 
may  clioose  to  tux  such  corporations  as  tliose 
just  mentioned,  or  the  interest  of  individuals 
in  thnm,  or  whether  Uicy  should  be  tHxed  at 
all.  .  ,  .  The  business  of  banking,  as 
defined  by  law  and  custom,  consists  in  the 


because  a  state  itatute  docs  not  set  forth  in  expre!>fl 
terms  that  there  sball  be  no  greater  ssscasnwit 
npOD  natloiiel  banks  kwated  wftktn  the  State  than 
upon  the  Btote  banks.  First  Hat.  Bank  v.  Douirlas 
Oountr,  8  DHL  8B0k 

CapiUd'Oock  not  taxdbU, 

The  capital  of  a  national  iMok  to  not  taxable  by 
thestau'.  National  Gommerolal  Bank  v.  UobUe, 
ee  Ala.  2»5:  New  Vork  v.  CorarB.  of  Taxw,  71 V.  S. 
4  Wall.  244. 18  L.  ed.  8U:  Bradler  V.  Illinois,  71 U.  8. 
4  Wall.  459. 18  L.  ea.  483:  Salt  liake  my  Nat.  Bnok 
V.  Qoldlngr.  t  Utah.  1;  8amt«r  Oountr  T.  Katioital 
Bank  of  Gainesville,  62  Ala.  484;  Vitst  Nat.  Bank  v. 
DoukIbs  County,  8  Dill.  330. 

capital  stock  as  suofa  cannot  be  asBeesed.  Tbe 
only  war  stock  can  be  leaohed  is  try  nnpciomcnt  Of 
the  different  shares  of  stoakholders  (Oolllns  v.  dil* 
cafro.  4  BIb8.  tTS),  and  an  aeeesiment  on  the  abarea 
in  grosa  at^lnst  the  bank  Is  not  authoriaed  and  to 
iUegnl.  National  Commerolal  fianiov.  Hoblle,«e 
Ala.  284. 

A  bank  Is  not  liable  to  taxation  on  Its  capital  un- 
der a  atatnte  which  requtres  owows  of  property  to 
return  ft  for  taxation  (Waco  Nat,  Bank  v.  Boners. 
SI  Tex.  006:  State  T.  Newaiic,  40  N.  J.  L.  066;  Vaite 
V,  Dowley.  94ir.  B.  Bt7,'Sr  U  ed.  in;  SamtarCoun^ 
V.  NaMnnal  Bank  of  ^Inesvllle,  SS  Ala.  468:  Van 
Allen  V.  Nolan,  70  U.  S.  S  Wall.  SM.  ISI^  ed.  834):  al^ 
thouffh  It  la  the  owner  of  all  the  property  of  the 
corporation,  real  aodpenonal  (Van  Allen  v.  No 
Ian  and  Sumter  Oonnty  v.  National  Bank  of 
Oalnesrille,  aupnl);  and  it  Is  not  liable  for  either 
state  or  maololpal  taxes  on  tbe  Bbates  of  stock  not 
owned  by  It,  but  owned  by  IndlvMnal  Btookboldet& 
la  I..B.A. 


Waco  Nat.  Bank      Bogen,  U  Tex.  OC;  I  Dcsty, 

I  In  Wnnesota  a  state  sbitute  reqnirlnir  at)  Uie 
shares  of  a  national  bandc  to  be  asHOuaed  a  ad  taxed 
at  their  actual  tax  value,  without  any  detlu<}tinn 
on  account  of  the  real  property  held  by  tbe  t>aai£, 
and  in  witieb  a  porUon  of  its  eapUal  ia  Invesired. 
does  not  antborise  tb»  taxation  of  real  proper^, 
«•  ftomlHs  lawfully  owned  and  used  as  a  place  for 
the  transaction  of  its  hnslneea,  fur  tax  acta  are  pre- 
Biuned  not  to  impoee  a  dout>]e  bnrtlen.  Bioe  Ckiun- 
ty  OOBSM.  V.  OtiaoDS  Kat.  Bank  of  Ktuitwultt  Si 

In  New  Jersey,  to  tbe  extent  that  the  oeiiltal  lir 
Invested  In  tbe  securities  of  the  federal  govorn- 
ment,  it  ts  t>eyond  the  power  of  the  States  to  tax  it 
es  against  theoorporatloi).  Tor  the  reason  that  tax- 
ation M  that  iBBtanoe  would  be  faidtteetir  a  tax 
upon  the  credit  and  eecurliles  of  the  govemmeot. 
State  V.  Newark,  «l  N.  J.  Z.;  380;  First  Nat.  Bank  of 
LonisTiHe  V.  Kentucky,  78  U.  S.  »  Wall.  a&t).  19  L. 
ed.  701:  ran  AHen  V.  Nolan,'«0  U.  a  8  WaU.  «a,  is 

Thepotloy  of  tbe  New  Tork  Sjegl^lMxirt  in  re- 
tmrd  to  tho'  taxatien  of  bank  capital  and  bank 
phttres  has  been  unfform.  The  stock  has  been 
taxed  at  Its  nominal  value,  wtl3Hmt  deduetlon  far 
d^ns  or  cbar^  for  surptos.  and,  more  recently,  at 
Its  actual  value.  I^oplev.  ZK>liut.aBN.'T.  fiD. 

In  Wisconsin  tbe  value  of  stock  in  a  nattonal 
bank,  owned  by  a  taxpayer,  must  be  OMBSidert^l  a 
part  of  the^'debtsdueorto  become  due"  hitn  frora 
wUota  ho  Is  entitled  to  deduct  the  amouut  ot  his 
bma  flde  and  unooodltlonal  Indebteduoas,  io  list- 
loff  his  property  (or  taxation..  Bunles  v.  Fob4 
du  Lao.  ta  WlL  488. 
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issue  of  notes  paynble  on  demand,  Intended 
to  circulate  as  money,  wti««  the  banks  are 
banks  of  issue;  In  receiving  deposits  pa^a- 
ble  on  demand ;  in  discountinfr  ooiumercial 
piper;  making  loans  of  monoj  tya  collateral 
Ktnrlt; ;  bnyine  and  selling  bills  of  ex- 
dianze ;  negotiating  loans;  and  dealing  in 
negotiable  securities  isstied  by  the  govern- 
ment, state  and  national,  and  muniolDal  and 
other  corporations.  These  are  the  operations 
in  which  the  capita)  Inreated  in  national 
banks  is  emplDved.  and  it  fs  the  natnre  of 
employment  which  constitutes  it,  in  the 
tje  of  this  Statute, 'moneyed  capital.'  Cor- 
porations and  individuals  carrying  on  these 
operations  do  come  into  competition  with  the 
business  of  national  banks,  and  capital  in 
tbe  bands  of  individuals  thus  employed  is 
what  is  intended  to  be  described  by  the  Act 
of  ConCTess.  .  .  .  The  terms  of  the  Act 
of  Congress,  therefore,  include  shares  of 
itock  or  other  interest  owned  by  Individ- 
osla  in  all  enterprises  In  which  tlio  capital 
employed  in  carrying  on  its  business  is 
mnaey.  where  the  object  of  the  business  is 
the  making  of  profit  by  its  use  as  money. 
The  moneyed  capital  thus  emi>1oyed  Is  tn- 
Teated  for  ttiat  purpose  in  securities  by  way 
of  loans,  diacount,  or  othnwiaa,  which  arc 
from  time  to  time,  aooovding  to  tbe  rales  of 
the  business,  reduced  again  to  money  and 
telovested.  It  includes  money  in  the  hands 
ef  ioiiiTlduals  employed  In  a  similar  way, 
iDveated  in  loans,  or  in  securities  for  the 
payment  of  money,  either  as  an  Investment 
of  a  permanent  character,  or  temporarily, 
vith  a  view  to  sale  or  repayment  and  lein- 
▼estment.  In  this  way  the  moneyed  capital 
in  the  hands  of  individuals  is  distinguished 
from  what  is  known  generally  as  'personal 
property. ' " 

It  follows  from  these  decisions  that  any 
method  of  assessment  of  taxes  which  pro- 
hibits the  owner  of  natfmal  bank  shares, 
who  owns  no  otlier  credits  or  moneyed  capi- 
tal, from  deducting  his  bona  fide  indebted- 
ness from  the  value  of  such  shares,  and  per- 
mits the  deduction  of  such  defoto  in  the 
assessment  of  like  property  similarly  sit- 
nated,  conflicts  with  the  Act  of  Congress. 
Was  the  rale  of  uniformity  prescribed  by 
the  federal  statute  violated  in  the  assessment 
of  the  plaintiff  in  error T  In  determining 
this  question,  it  will  be  necessa^  to  examine 
■ome  of  tbe  provisions  of  the  Revenue  Law 
of  this  State.  Sections  S7,  SO,  and  88  of  the 
Revenue  Law  are  as  follows:  "Sec.  ST.  In 
making  up  the  amount  of  credite  which  any 
pereoD  is  required  to  list  for  himself,  or  for 
My  other  person,  company,  or  corporation, 
be  ^all  be  entitled  to  deduct  from  the  gross 
unount  of  credits  the  amount  of  all  bona 
Me  debts  owing  by  such  person,  company, 
V  corporaticm.  to  any  other  person,  com- 
pany, or  corporation,  for  a  consideration  re- 
ceived ;  bat  no  acknowledgment  of  indebtod- 
neas  not  founded  on  actual  consideration, 
believ^  when  received  to  have  been  ade- 
qoate,  and  on  auch  acknowledgment  mode 
ror  the  purpose  of  being  so  deducted,  shall 
be  considered  a  debt,  within  the  meaning  of 
this  lection ;  and  so  much  only  of  any  lia- 
bility, as  surety  for  others,  shall  be  deducted 
UL.R.A. 


as  tbe  person  making  out: the  atatement  be,- 
licvee  he  is  Icsallv  and  equitably  boimd  and 
will  be  compellea  to  pay  on  account  of  the 
inability  or  insolvency  of  the  principal 
debtor ;  and.  If  there  are  other  sureties  who 
are  able  to  contribute,  then  only  so  much  as 
the  surety  in  whose  b^alt  the  statemeut  la 
made  will  be  bonnd  to  contribute :  provided, 
that  nothing  in  this  sectiim  shall  be  so  con- 
strued as  to  apply  to  any  bank,  company,  or 
corporation  exercising  Iwnking  powers  or 
pririlegesi  or  to  authorize  any  deductions 
allowed  bv  this  section  from  the  value  of  any 
oth«r  itetn  of  taxatloa  than  oredits."  "Sec 
80.  Every  bank  (not  incorporated),  banker, 
broker,  or  stock  jobber  shall,  at  the  time 
fixed  by  this  chapter  for  .listing  pereonal 
property,  make  out  and  furniah  tlie  as- 
Bessora-swom  statement,  showing— jfrsi.  tho 
amount  of  property  on  hand  or  in  transit; 
aefiond,  the  amount  of  funds  in  the  hands  of 
other  banks,  bankers,  brokers,  or  others, 
subject  to  draft ;  iMrd,  the  amount  of  checkS' 
or  other  cash  items,  the  amount  l^reof  not 
being  included  in  either  of  the  preceding 
items  ;  fourth^  the  amount  of  bills  receivable, 
discounted,  or  p'ircliased.  and  oth^r  credits 
doe,  or  to  boooiae  due,  including  accounts 
receivable,  and  IntnestACcraed,  but  notdue, 
and  interest  doe  and  unpaid ;  fifth,  tlio 
amount  of  bonds  and  stocks  of  every  kind, 
state  and  county  warrants,  and  other  mu- 
nicipal securities,  and  shares  of  capital  stock 
of  Joint-stock  or  oUier  companies  or  corpo- 
rations, held  as  an  investment,  or  any  way 
representing  assets;  sixtK  all  other  property 
appertaining  to  said  business,  other  than  real 
estete  (which  real  estate  shall  be  listed  and 
assessed  as  other  real  estate  is  listed  and 
asssesed  under  this  Act) ,  tetenth.  the  amount 
of  deposits  made  with  them  by  other  parties ; 
eigjUh,  the  amount  of  all  accounts  payable, 
ottier  than  current  deposit  acf»unts ;  ninth, 
the  amount  of  bonds  and  other  securities 
exempt  by  law  from  taxation,  specifying  ilie 
amount  and  kind  of  each,  the  same  bt'iug 
included  in  the  preceding  lifth  item.  Thu 
aggregate  amoimt  of  the  first,  second,  and 
third  Items  in  said  statement  shall  be  listed 
as  moneys.  The  amount  of  the  sixth  item 
shall  be  listed  the  same  as  other  similar  per- 
sonal property  is  listed  under  this  chapter. 
The  aggregate  amount  of  the  seventh  and 
eighth  items  shall  tw  deducted  from  the  ag- 
gregate amount  of  the  fourth  item  of  said 
statement,  and  the  amount  of  the  remainder, 
if  any,  shall  be  listed  as  credits.  The  ag- 
gregate amoant  of  the  ninth  item  shall  bo 
deducted  from  the  aggregate  amount  of  the 
fifth  item  of  such  statement,  and  the  re- 
mainder shall  be  listed  as  bonds  or  stocks." 
"Sec.  88.  The  stockholders  in  every  bank 
located  within  tbis  State,  whether  such  bank 
has  been  oreanized  under  tbe  laws  of  this 
State  or  of  the  United  States,  sliall  be  assessed 
and  taxed  on  the  value  of  tiieir  shares  of  stock 
therein  in  the  county,  town,  precinct,  villa^, 
or  city  where  such  Dank  or  banking  associa- 
tion is  located,  and  not  elsewhere,  whether 
such  stockholders  reside  in  such  place  or  not. 
Such  shares  shall  be  listed  and  assessed,  with 
regard  to  the  ownership  and  value  thereof, 
as  tiiey  exitted  on  the  first  day  of  April. 
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snnaally ;  subject,  however,  to  the  restriction 
that  taxation  of  Buch  shares  shall  not  be  at  a 
ffreater  nte  than  is  aasesaed  upon  any  other 
moneyed  capital  In  the  bauds  of  iadWidual 
citizeuB  (rf  Uils  State,  in  the  county,  town, 
precinct,  Tillage,  or  city  where  such  bank 
Is  located.  The  shares  of  capital  stock  of 
national  banks  not  located  in  this  Btate,  held 
in  this  State,  sliall  not  be  required  to  be 
llstod  under  the  provisions  of  this  Act." 

It  will  be  obBerred  that  section  S7  Author- 
i«s  tlie  individual  tax-payw  to  deduct  the 
bona  fide  debts  owing  by  him  from  the  gross 
amount  of  his  credits,  and  prohibits  any  de- 
duction  from  the  value  of  any  other  item  or 
property  of  tasatioa  than  credits.  The  word 
^credits,"  as  used  in  the  section  was  not  in- 
tended to  inclnde  notes,  securities,  accounts 
due,  or  other  credits  which  are  the  assets  of 
any  bank,  banker,  bnAer,  or  stock  jobber 
but  was  intended  to  cover  debts  due  Uie  taz- 

§ayer  growing  out  of  the  other  ordinary 
uslness  transactions.  We  must  therefore 
look  elsewhere  tor  the  rule  which  guvems 
the  ■BBoonment  of  moneyed  capital  invested 
in  the  banking  business.  Section  88  declares 
that  shares  of  stock  in  every  bank  within  the 
State,  whether  Incorporated  under  the  laws 
of  this  State  or  the  United  States,  shall  be 
assessed  according  to  tlieir  value,  subject  to 
the  restriction  "that  the  taxation  of  such 
shares  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  In  the 
hands  of  the  individual  citizens  of  this 
State."  This  limitation  is  the  same  as  im- 
posed by  Congress  upon  the  States  as  a  con* 
dition  to  the  taxation  of  national  banks.  So 
it  cannot  be  said  that  the  Legislature,  in 

groviding  for  the  taxation  of  national  banks, 
as  unfavorably  discriminated  against  them. 
The  word  "rate,"  as  used  in  this  section, 
applies  as  well  to  the  valuation  of  the  shares 
of  the  stockholder  as  to  the  ratio  of  tax  to  be 
levied  thereon.  There  must  be  uniformity, 
both  in  the  assessment  and  tlie  levying  of 
the  tax.  National  bank  shares  cannot  be 
assessed  at  their  full  value,  and  "other 
moneyed  capital**  below  its  actual  value. 
Looking  to  section  80,  we  find  that  in  assess- 
ing the  property  of  unincorporated  bank, 
and  that  of  bankers,  brokers,  and  stock  job- 
bers, they  are  allowed  to  deduct  the  amount 
of  their  indebteduess  to  depositors  and  ^e 
amount  of  all  accounts  payable,  other  tlian 
ciirrcut  deposit  accounts,  from  tiie  amonnt  of 
their  bills  receivable,  and  other  credits  due, 
or  to  become  due ;  but  this  deduction  cannot 
be  mode  from  any  other  item  of  their  prop- 
erty. The  fact  that  the  unincorporated  bank 
is  entitled  to  such  deduction  is  no  valid  rea- 
son why  the  debts  of  the  owner  of  national 
bank  stock  should  be  deducted  from  t^e 
value  of  his  shares  in  assessing  them.  Na- 
tional banks  are  assessed  solely  by  taxing  the 
shares  of  stock.  In  unincorporated  lianks 
there  are  no  shares  to  tax.  and  the  Jjcgisla- 
tnre,  of  necessity,  was  compelled  to  aaopt  a 
tliffcrent  method  of  taxing  them,  by  assess- 
ing the  value  of  the  capital  therein  invested, 
wliich  is  practically  the  difference  between 
the  value  of  the  assets  and  die  amonnt  of  li- 
abilities. Tlie  shares  of  a  national  bank  do 
not  represent  the  assets  of  the  bank,  but  rattier 
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the  difference  between  the  value  of  its  prop- 
erty and  its  liabilities.  While  the  method  of 
assessine  national  banks  Is  different  from  tbat^ 
by  which  a  private  bank  or  banker  isasaesaed. 
the  rule  of  uniformity  Is  preserved  so  that  it- 
cannot  be  said  that  tne  law  of  the  State  re- 
quires that  national  banks  shall  be  taxed  aC^ 
a  greater  rate  than  la  imposed  upon  the  cap- 
ital invested  in  the  state  oanks. 

It  must,  we  think,  be  conceded  that  tbe- 
lanter  part  of  the  ncmeyed  ci^iiial  of  the 
individual  citizens  of  this  State,  within  the 
meaning  of  the  words  "other  moneyed  cap- 
ital" as  defined  by  the  Supreme  Court  of  the- 
United  States,  is  in  the  hands  of  brokers, 
stock  jobbers,  and  incorporated  and  unin- 
corporated state  banks.  And  as  the  State  has. 
not,  in  the  taxation  of  the  capital  thus  in- 
vested, unjustly  discrtminated  against  the 
national  banks,  the  fact  that  in  the  assess- 
ment of  a  small  porti^m  of  the  moneved 
capital  in  the  State,  which  is  not  investod  so- 
as  to  come  in  competition  with  the  national 
hanks,  the  tax-payer  is  permitted  to  deducb- 
hls  bona  Ada  Indebtedness  from  cre<1ita,  {& 
not  sncfa  a  discrimination  as  violates  the  rule- 
of  equity  required  by  the  legislation  of  Con- 
gress. The  principle  wus  substantially 
recognized  in  the  case  of  Mercantile  ^ttt. 
Baivc  V.  Neui  Yoik,  mpra.  In  that  case,  *the- 
plaintiff,  a  national  banK  located  in  tike  city 
of  New  York,  brought  suit  against  the  de- 
fendants to  enjoin  the  collection  of  taxes- 
levied  upon  the  shares  of  the  stockholders  of 
the  bank,  claiming  that  the  laws  of  the  State 
exempt  from  the  laxittion  so  much  of  tho- 
moneyed  capital  of  the  individual  tax-payer 
as  creates  a  discrimination  against  o-apital 
invested  in  such  shares.  The  laws  of  th«^ 
State  of  New  York  exempt  from  assessment- 
shares  of  stock  in  trust  companies,  life 
insurance  companies,  deposits  In  savings 
banks,  and  bonds  of  the  municipalities  of 
the  State.  The  court  held  the  exemptions 
already  meotiooed  did  not  effect  au  un- 
friendly or  unlawful  discrimination  a^a  i  nnt 
national  banks,  or  tlie  capital  therein  invest- 
eA,  nor  does  it  result  in  taxing  the  shares  of 
such  banks  at  a  higher  rate  than  is  levied 
upon  other  moneyed  capital  in  thehsods  of  in- 
dividual citizens  of  the  State.  Co  in  tlie  eube 
of  Adamfi.  JVaghntU,  9o  U.  S.  19,  24  L,  ed. 
869,  it  is  held  that  taxes  assessed  on  national 
bank  shares  are  not  invalidated  by  reason  of 
the  exemption  from  taxation  by  state  author- 
ity of  bonds  issued  by  the  City  of  Nashville 
in  the  hands  of  individuals. 

The  rule  deducible  from  the  decisions  of 
the  United  Stetes  Supreme  Court  is  that, 
where  the  rate  fixed  by  the  State  for  the  taxa- 
tion of  capitel  in  the  bands  of  individual 
citizens,  situated  similarly  to  that  iDveat^-*.! 
in  national  banks,  is  not  less  than  that  placed 
upon  national  bank  shares,  the  rale  of  uni- 
formitj;  prescribed  by  the  Act  of  CDngrcsa 
maintained,  oven  though  some  moneyed  cttpi. 
tal  in  the  State,  which  is  invested  by  indi- 
viduals in  business  or  enterprises,  which  do 
not  come  in  competition  with  national  banhs 
is  exempt  from  taxation,  or  is  assessed  at  a  leas 
rate  than  is  imposed  upon  shuvs  of  Mock  in 
national  banks.  It  ts  obvious  that  the  laws 
of  this  State  providing  for  the  taxation  of 
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nmtional  banks  are  In  perfect  liamiony  with 
this  ntle,  and  that  the  plaintUT  in  emv  has 
no  legal  ground  to  complain  because  be 
was  not  permitted  to  deduct  tbe  amount  of 
his  debts  from  the  value  of  his  national  bank 
stock.  If  our  Statute  permitted  debts  to  be 
deducted  from  tbe  value  of  all  kinds  of 
property,  or  from  all  credits,  in  listing  the 
same  for  assessment,  as  the  laws  of  some  of 
the  States  allow,  then  the  indebtedness  of 
the  owner  of  national  bank  diaras  would  have 
to  be  dedticted  from  the  value  of  bis  shares. 
Bat  the  proviso  clause  of  section  S7  of  tiie 


Revenue  Law  of  this  State  provides  that  the 
rule  which  allows  the  deduction  of  debts 
from  credits  aball  not  "apply  to  any  bank, 
company,  or  corporation  exercisinc  banking 
powers  or  privileges."  We  therefore  reach 
tbe  conclusion  that  in  this  State,  in  tbe  as- 
sessment of  shares  of  national  buik  stock, 
the  owners  thereof  are  not  entitled  to  deduct 
their  bona  fide  Indebtedness  from  the  value 
of  such  shares  of  stock. 

The  other  Jooges  concur. 
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Dwdn  U.  SPAULDINa.  Impleaded,  etc.. 
George  W.  HARVEY  «t  uL 


-Tnd. 


J 


1.  One  whOt  in  protection  of  a  mox^ 
gmgo  which  he  In  good  ftaith  has  taken 

from  one  who  bad  no  legal  power  to  make  it. 
becanae  nndor  ^srdtanstalp  as  of  unsound  mind, 
satlsfleB  a  prior  Judgment  Ueo  on  tbe  mortsased 
propertr.  Is  entitled  to  be  subrofrated  to  tbe  rights 
of  tbe  judgment  creditor  for  tbe  ooUecttOD  of  tbe 
amount  paid;  eapedaUr  wb«e  be  was  indooed 
to  take  tbe  morl«age  hf  fraudulent  statmeats 
that  the  guardlansblp  bad  been  terdaliMted. 
8.  Tbe  complaint  In  an  action  to  obtaia 
mbroi^tion  to  tbe  Ijeo  of  a  Judgment  need 
not  allege  the  ioBolveDor  of  tbe  Judgment  debtor, 
DOT  that  be  has  no  other  property  out  of  whloh 
tbe  claim  mar  be  ooUeeted. 

(Septombcr  19.  Ifflt) 

APPEAL  by  defendant  ^auldina;  from  a 
Judgment  of  the  Cixvnit  Court  for  Grant 


Consty  subrogating  the  complainants  to  the 
Ikn  el;  a  Judgment  which  they  had  saHsfled  for 
the  protection  of  an  invalid  mortgage  held  by 
themselves.  Jffirmed. 
The  facts  are  stated  in  tbe  opinion. 
Jfr.  John  A.  Xersey.  for  appelbint: 
No  ooe  can  so  contract  with  a  person  under 
guudiuuhip,  as  a  person  of  unsound  mind,  as 
to  become  cBsUUed  to  snbrcKation  by  paying 
any  claim  against  the  one  under  such  guBTdlan- 
shki, 

u  appellees  have  any  claim  whatever  on 
account  of  having  paid  tbe  Ferguson  judg- 
ment, it  is  a  claim  against  the  Judgment  dqbtwr 
for  mon^  paid  to  their  use,  and  at  Ibeir 
instaoce  and  request;  and  it  is  not  sufficient  lo 
work  an  equitaUe  assignment  of  tbe  Ferguson 
judgment  to  (hem  as  i^lnst  the  appellant, 
who  held  a  judgment  against  and  was  the 
guudian  of  Ferguson's  judgment  debtors. 

A  mere  stranger  or  volunteer  who  pays  a 
debt  cannot  be  subrogated  to  tbe  creditor'a 
rights. 

Brandt,  Snietyship,  g  SWK 

It  is  aoYy  in  cases  where  the  person  paytOR 


yoTK.-Bubrogati(m  defined, 

Subrogatioa  is  tbe  equity  hy  which  a  person  who 
Is  •eooodarilr  liable  for  a  debt,  and  has  paid  the 
Huoe.  !■  put  in  the  plsoe  lof  the  creditor,  so  as  to 
entitle  him  to  make  use  of  all  the  aeeurltlea  and 
retnedlee  poascsee*)  by  tbe  creditor.  Id  order  to 
enfonx)  tbe  right  of  ezoneratiaa  as  avtast  the 
principal  debtor,  or  of  eontributloa  agalnstotbera 
who  are  liable  Id  the  BBme  rank  with  blmselT. 
liiepham,  Eq.  i  385. 

-  When  a  man  pays  a  debt  whicb'oould  not  prop- 
erly be  ceiled  bis  own,  but  whloh  tt  was  his  Interest 
to  pay,  the  law  eubrogatM  him  to  all  tbe  rights  of 
the  creditor,  i  Bouvter,  law  Diet  417. 

'This  definition  includes  the  case  now  under  con- 
aUenition.  Tbe  complainant  paid  the  debt,tK>t  bis 
owo,butwhMi  it  was  bis  Interest  to  pay.  OaSkill 
T.WBle6,38N.  J.Eq.SZr. 

Doctrine  <^  mbrogation. 
The  doctrine  of  subrogation  is  of  wide  extenv 
and  operation  [in  varioos  departnento  of  equity 
JnrlvpmdMioe.  The  courts  of  all  tbe  American 
States,  with  very  few  exceptions,  have  extended 
the  remedy  In  cases  arMng  between  principal  and 
surety.  aB.well  as  mortgagor  and  mortgagee.  Sorlb- 
ner  v.  Adanw.  78  Me.  641;  Kelly  t.  Herrick,  131 
Mass.  833;  Pleison  v.  Oatlin,  U  Tt.  77;  Hayes  v, 
Vart,4  John8.Cfa.XS,l  I^ed.  186:  OMboC  v.  VO. 
kins.  Si  Aik.4n*  DentT.Wlilt.9W.Va41:  Safftdd 
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T.  Wado.  51  Ala.  214;  Towneend  v.  Whitney,  75  N. 
T.  426:  Bteele'R  App.  78  Pa.  101;  Fftrmers  &  D.  Bank 
V.  Sheriey,  18  Birah,  804;  McArfhar  v.  Martin,  23 
Minn.  74;  Hollingsworth  v.  Piorson.  BB  Iowa,  53; 
Smith  V.  Rumsey,  88  Mich.  I(S3;  McDougald  v. 
Donnherty,  14  Ga.  674;  Van  Panten  v.  Standard  Oil 
Co.  81  N.  T.  171;  Price  v.  TnisdeU,  28  N.  J.  Eq  300; 
Parbam  v.  Green,  64  N.  C.  436;  Brown  v,  Ray,  IS  N. 
H.  102;  Lidderdale  v.  Robinson.  25  U.  S.  12  Wheat. 
684,  B  L.  ed.  740;  Prout  V.  Lomrr,  19  HI.  . 331.  8eo 
Pom.  Eq.  Jur.  1 note. 

The  doctrine  of  snbrogatlon  is  a  device  to  pro- 
mote ^]etiue.  We  ehall  never  bandlo  tt  unwisely  If 
tbat  purpose  controls  the  elTort,  and  tbe  resultant 
equity  i^gteadlly  kept  Id  view.  Acer  v.  Hotchklea, 
S?  N.  Y.  306. 

One  who  19  only  a  volunteer  oRnnot  invoke  Uie 
aid  of  subrogation,  for  such  a  person  can  establish 
no  equity.  Oans  v.  Thleme,  98  N.  Y.  S32.  See  notes 
to  Boone  V.  dark  (111.)  5  L.  R.  A.  270,  and  Wtlton  v. 
Mayberry  (WK>  e  L.  H.  A.  n. 

BfgM  of  sxibrogation ;  its  nature  anA  scope 

Tbe  right  of  subrogation  is  afforded  In  cases 
where  a  person  Is  required  to  pay  a  debt  or  prior 
inoumbranoe  to  t>roteothl9neht  or  to  save  hiA  prop- 
erty; and  whenever  to  accomplish  such  protection 
it  neoeseary  tbat  he  hav«  the  sapport  of  the 
security  bo  paid.'.be  wtU  be  entitled  to  it  It  It  can  be 
taken  wltbout  prejudice  to  t-hc  mipcrior  rights  of 
others.  Cole  v.'lfiilcoIni.M  N.  Y. 'd63;  Bftjjncs  T. 
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the  debt  stands  In  the  sftuaiion  of  a  Surety,  or 
is  compelled  to  pay  1q  order  to  protect'  bis  own 
interests,  that  equity  substitutes  hhD  in  the 
place  of  the  creditor. 

Richmond  t.  Maraton,  15  Ind.  184. 

The  frauduteot  repreeeatations  being  denied, 
there  should  have  been  some  proof  of  them,  if 
they  were  sufficient  for  an;  pnrpote  when 
]>roved. 

Beran  v.  Tom/tnaon,  33  Ind.  258;  JStiui  L. 
Jna.  Co.  y.  Buck,  6  West.  Rep.  419,  108  Ind. 
174;  Binford  v.  Adami.  1  West.  Rep.  911, 104 
Ind.  41. 

For  aught  that  is  averred,  the  Lockwoods 
may  be  amply  able  to  pay  appellees  any  sum 
duo  them  for  any  cause  or  on  any  account  If 
that  is  BO  they  ought  not  to  be  allowed  subro- 
gation, and  thus  compel  appellant  to  pay  them 
w  order  to  pi;otect  his  daim.  aocrain^  to  hiia 
hy  viclue  <w  bis  judgment  and  sbenfCa  oa- 
tillcate. 

Edinburg  Am.  land  Mvto.  Co.  t.  Labium, 
88  Ind.  88. 

Mema,  Harrogr  Jb  PaMlm^  Bbinh  ft 
Birownlee  and  J.  L.  Onatar  lor  appellees. 

.  niGBflida*  J.,  delivered  the  opInioD  of  the 

court: 

November  28,  1886,  Amaretta  Lockwood, 
one  of  the  appellees  herein,  was  the  owner  of 
an  undividea  mtecest  in  certain  land  in  Grant 
CqUI^.  On  that  day  one  Josiab  Ferguson  re- 
cove  reu  a  judgment  in  the  Grant  Circuit  Court 
tigainst  her  for  $80  and  costs,  whicli  became  s 
lien  on  her  interest  in  the  land.  December  28, 
1886,  she  with  her  husband  and  co-appellee, 
James  H.  Lockwood,  were  by  the  Wella  Cir- 
cuit Court  adjudged  of  unsound  iniod,and  in- 
capable of  maoagiog  their  respective  estates, 
and  the  appellant  was  duly  appointed  their 
E>uardiao.  The  guardianship  was  terminated 
by  a  judgment  of  the  Wells  Circuit  Court  on 

the         day  of  April,  1887,  declaring  them 

restored  to  their  right  minds,  and  again  capa- 


ble of  managing  ibcir  estate.  On  the  3Glh 
day  of  January,  1887,  the  Lockwoods  appliej 
to  the  appellees,  Harvey  &  Paulus,  to  act  as 
theit  attorneys  in  the  institution  and  conduct 
of  certain  litigation,  and  represented,  to  them 
that  they  had  been  already  adjudged  of  sound 
mind,  and  their  guardianships,  terminated. 
Harvey  &  Paulus,  not  knowing  that  this  was 
untrue,  accepted  and  entered  upon  the  duties 
of  the  employment,  and  to  secure  the  compen- 
sation agreed  upon  took  from  the  Lockwoods 
a  mortgage  on  the  land  In  Grant  County.  On 
the  day  the  mortgage  was  executed  the  land 
was  advertised  for  sale  by  the  sheriff  of  Grant 
County  on  an  execution  issued  on  the  Fe^u- 
son  judgment.  Harvey  &  Panlus,  to  save  the 
land  from  sale,  and  thereby  protect  their  mort- 
gage, paid  to  the  sheriff  $48.43,  the  amount  of 
the  judgbieot,  with  costs.  This  suit  was  orig- 
inally commenced  to  foreclose  the  mortgage  ; 
but  the  Lockwoods  and  the  appellaut,  who  was 
joined  as  a  defendant,  attackra  tbe  validity  of 
the  mortgage  on  the  ground  of  the  Incapacity 
of  the  mortgagors  when  it  was  executed.  Tbe 
appellant,  also  by  a  separate  answer,  which 
was  supported  on  the  trial  by  proof,  showed 
that  when  be  was  diecharged  as  guardian  the 
Wells  Circuit  Court  allowed  him  for  services, 
money  expeD<ied.etc.,  $373.78,  which  the  court 
adjudged  to  be  a  specinc  lien  on  the  mortgaged 
land,  and  that  a  transcript  of  ttie  judgment  had 
been  duly  tiled  and  recorded  in  the  clerk's  of- 
fice of  Grant  County.  Harvey  &  Panlus  there- 
upon, with  leave  of  the  court,  and  without  ob- 
jection from  the  d^endaots,  filed  a  second 
paragraph  of  complaint,  alleging  ibe  facts  sub- 
stantial^ as  above  stued,  and  asking  to  bo 
subrogated  to  the  Ileo  of  the  Ferfwson  judg- 
ment This  paragraph  also  contained  aver- 
ments charging  that  the  representations  made 
by  the  Lockwoods  to  Harvey  &  Paulus  that 
they  had  been  adjudged  of  sound  mind  and  re- 
lieved from  guardiaosbip  were  not  only  false, 
but  were  fraudulently  made  to  induce  them  to 


Hott.  61  N.  Y.  387;  AverlU  v.  Taylor.  S  N.  Y.  «; 
»oeUlDff  V.  HolDtrre,  «  Abb.  N.  C.  406;  Frost  v. 
Yonkera  8av.  Bank.  70  N.  Y.  668;  Twombl;  v.  Cas- 
sidjr,  S3  N.  Y.  15S;  Clark  v.  Maohtn,  »  N.  Y.  3U: 
FUtt  V.  Briok,  85  Hun,  12t 

The  sureUea  on  an  undertakinir  on  appeal,  as  be- 
tween tbe  orlginat  partiea  are  entJtled  to  be  subro- 
gated to  all  the  rights  of  the  Judgment  creditor, 
both  as  against  the  Judgment  debtor  and  the  real 
estate  on  which  tbe  Judgment  la  a  Uen.  Hatbews 
V.  Atken,  1  N.  Y.  886;  Craytbome  t.  Bwioburoe,  U 
V«(.  Jt.  158;  LewU  v.  Palmer.  18  N.  Y.  271;  Wells  v. 
Kelsey.  S5  How.  Pr.  384;  Uuan  v.  Barnum.  2  Abl>. 
Pr.  MB;  Hinckley  v.  Krelts,  68  N.  Y.  S88:  1  Storyt 
Eq.  Jur.lMO.note«. 

A  surety  who  pays  the  debt  of  bis  principal  |g 
entitled  to  subrogation  in  equity,  and  to  an  assign- 
meat  of  the  securities  held  by  the  creditor,  Wlien. 
therefore,  a  second  mortgagee  pay*  to  tbe  first 
nortRagee  Us  det>t,  altbough  tbe  lint  mori«sge  Is 
thereby  eattoSed,  the  second  mortgagee  fa  entitled 
to  bold  tbe  premises  as  secaffty  tor  Um  'mmonnt 
paid  on  tbe  first  mortgage,  BUsirortli  v.  Iioift- 
wood.  42  N.  T.  88. 

A  party  advandng  funds  to  raise  tbe  bioiun- 
branoe  upon  real  estate  belongtng  to  a  penoa 
Inoapatdeof  making  a  valid  oontnct  may  invoke 
tbe  equitable  doctrine  at  subrogation.  Ootomaa 
T.  Fnuer.  8  Busb.  300l 

If  tbe  right  to  redeem  from  tbe  oHatgiage,  and 
J3  L.  R  A.. 


by  Buob  redemption  to  stand  in  tbe  place  of  the 
mortitagee.  and  bold  his  latoiest  In  tbe  tand,  is 
treated  as  Ideotfcsal  with  tbe  right  to  make  pay- 
ment,  then  this  right  belongs  to  every  sure^  fOr 
tbe  mortgage  debt,  oveo  If  be  baa  no  interest  In  or 
Uen  upon  tbe  estate ;  for.  upon  the  equitable  prtn- 
dple  of  subrogaUoQ,  a  surety  wbo  has  eattsfied  a 
demand  Is  entitled  to  bold  tbe  securities  of  the 
creditor  and  to  enforce  them  as  against  tbe  person 
and  tbe  fund  primcrOy  liable.  AverlU  r.  Tajflor,  8 
H.  Y.44. 

And  it  1m  snaclent  to  entitle  a  Junior  Incum- 
brancer to  be  subrogated  to  the  rights  of  a  eeaior 
mortgagee  If  he  tender  to  raeb  senior  moitgagee 
the  amoont  secured  by  bis  mortgage,  with  interest 
and  ooBts  before  the  foreclosure  sale.  Hanballv. 
Kuddlck,  18  Iowa,  487;  Dings  v.  Marshall.  7  Hun, 
623. 

A  Junior  mortgagee  or  Judgment  creditor  bas  a 
right  to  protect  his  Interest  by  paytng  a  prior  mort- 
gase  doe  and  payable,  and  If  be  does  pay  It  be 
succeeds  by  Bubrogation  to  the  rights  and  iBteresta 
of  suoh  prior  morfgagee  in  tbe  lands,  as  seouritr 
for  tbe  amount  so  paid,  without  any  SMlgomeot  or 
sot  of  tnoef  er  by  or  on  tiie  part  of  tbe  ptfor  most* 
gagee.  2  Story,  Bq.  I  1084;  Bralnant  V.  Cooper.  10 
N.  Y,  SOS;  Silver  Lake  Bank  v.  North.  4  Johns.  Ch 
8:1),  1  li.  ed.  871;  Dale  v.  HcBvers,  2  Oov.  US;  Hc- 
iMUiv.  Towle,3»andLCai.ll8.7L.ed.t8ai  Burnet 
V.  DennMon,  ft  Johns.  Cb.  8S,  1  lb  ed.  888. 
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act  as  sach  attorneys,  and,  accopt  said  mort- 
gage. The  circuit  court  fouod  these  aver- 
meota  to  be  true,  and  adjudged  the  mortgage 
void,  but  susuloed  the  cblm  of  Harrer  & 
Paolus  to  be  sabrogated  to  the  Hen  of  the  Fer- 
ginoa  Judgment  witii  priority  over  the  judg- 
meDt  of  the  appellant,  Tbia  conoluslon  of  the 
coQit  is  Tlgorounlj  attacked  by  the  appellMt; 
who  insists  that,  the  mortgage  betog  void;  a&tl 
the  morfgagOTB  iacapable  of  oootractin^,  tbe 
paymeot  by  the  appellees  of  the  Ferguson  judg- 
ment was  voluntary,  aod  by  persons  staDdine 
Id  the  xelatkm  of  atniDgeia  to  the  debtors,  ana 
will  not  entitle  them  to  sobrogBtion.  In  this 
the  appellant  Is  wrong,  and  the  tadgment  of 
the  circuit  court  is  right.  True,  the  mortgage 
was  void,  because  the  mortgagors  were,  by  the 
express  terms  of  the  Statute,  legally  incapHci- 
titled  from  contractiDjr.  One  may,  however, 
be  BO  weak  iotelleotuaiiy^  as  to  be  incapable  of 
maoaf^nghl*  estate,  and  thus  be  legally  sub- 
jected to  guardian^ip,  and  stUI  be  capable  of 
perpetrating  a  fraud.  The  court  bas  found  in 
this  case  that  these  parties,  by  means  of  tbe 
representations  made,  not  only  secured  the  ser- 
vices of  tbe^ipelleea  aaattomeys,  but  atso-itt- 
dnced  them  to  save  their  land  from  snleby  the 
sheriff  by  paying  the  Fer^ruson  judgment.  It 
ia  certain  that  the?  obtalofd  a  fnibsrantlal  beS' 
efit.  To  sustain  their  present  claim  would  be 
to  relieve  them  wholly  from  liability^  for  the 
FcTgu5ion  judgment,  without  having  rendered 
any  equivtuent  whatever  therefor  Tbe  Stat- 
ute which  provides  for  tbe  guardianship  of 
those  noH  compot,  and  for  tbe  cODservatioo  of 
ibeir  estates,  is  intended  to  piMect  them  from 
the  consequences  of  their  mental  weaknesB,sad 
to  guard  against  the  danger  of  wrong  being 
done  to  them  by  tbe  dishonest  snd  tbe  unecm- 
polouB.  It  was  never  intended  to  serve  as  an 
intrencbment  to  shelter  them  from  the  conse- 
quences of  aach  wraoga  aa  their  limited  capaci- 
ty gave  them  the  power  to  knowingly  perpe- 
trate upon  othena.  Indeed,  if  no  questuui  of 


fraud  or  of  alteuptad  fraud  entered  into  the 
transaetion,  it  Isa  clear  case  calllag  for  the  ap- 
pHcatioii'  of  the  doctrine  of  subrogation,  whfch 
does  not  depend  upon  or  grow  out  of  the  abili- 
ty of  tbe  parties  to  make  valid  contracts,  as  It 
is  not  founded  upon  rontract,  either  express  or 
implied,  bat  upon  principles  of  equity  and  jus- 
tice, intended  to  afford  protection  to  a  merito- 
rious creditor,  and  prevent  the  sweeping  away 
of  the  fund  from  which  In  good  conscience  he 
ought  to  be  paid.  Sheld.  SnW.  S4;SPom.  Eq. 
Jur.  §  HlQiUooJcer  v.  Benson,  83  Ind.  250. 

Assume  that  the  mortgagors,  as  well  as  tbe 
mortgagees,  acted  in  good  faith ;  when  tbe 
mortgagees,  to  protect  what  they  erroneoudy 
supposed  was  a  valid  mortgage,  paid  tbe  judg- 
ment, they  were  neither  strangers  nor  volun- 
teers. The  fact  that  the  mortgage  proved  lo 
be  void  because  tbe  makers  had  not  the  legal 
power  lo  make  it  affords  only  atrongcr  reasons 
why  tbe  equitable  doctrine  of  subrogation 
sbould  be  Invuked. 

The  second  paragraph  of  tbe  complaint,  ntik- 
ing  for  subrogation,  did  not  contain  any  aver- 
ments of  the  insolvency  of  tbe  debtors,  or  that 
they  bad  no  other  property  oiit  of  which  tbe 
claim  could  be  collected.  Appellant  demurred 
to  this  paragraph  00  the  ground  that  it  did  not 
state  facts  snmclent  to  constitute  a  cause  ot 
action,  and,  the  demurrer  being  overruled,  an 
exception  was  saved  to  the  ruling.  This  ruling 
is  assigned  as  error,  appellant  fiisistiog  tbatLhc 
omi&sion  of  ffucb  averments  or  their  equivalent 
makes  the  complaint  bad.  The  qucsiion  in 
this  case  js  as  to  tbe  preservation  of  a  security 
in  favor  of  a  creditor.  Tbe  right  of  a  creditor 
to  be  subrogated  to  tbe  securities  of  one  whose 
claim  be  has  pfdd  doea  not  depend  upon  the 
solvency  or  the  losolveucy  of  tbe  debtor,  but 
upon  the  circumstances  attendhigthe  payment 
of  the  debt  lo  which  the  security  was  an  inci- 
dent. ' 

Jutfgmehf  afflrmed  teith  eoaU. 


sqchigTak  aumsMB  court. 


Stephen  COLl«AB 
ft 

Hamblln  D.  COLLAR.  Afpt. 

(....HIcb  ) 

1.  ZMdenee  that  a  coaT^anea  of  Us 
Interest  1^  a  tenant  In  common  to  1^ 

Mprm.— 'Parol  evidence  la  huutmigaOAe  to  varu  the 
Urmt  <4  a  written  tiutramcTit. 

Few  uJoms  of  law  have  a  more  extended  appll- 
Mtion  or  are  so  universal  In  thoir  appllcntloo  as 
that  wMob  denies  to  parol  evidence  tbe  riffbt  to  ek- 
platn.'TBry,  or  contradJct  the  terms  of  a  written 
f ogtramenC.  Cfcflpln  r;  Dobson,  TB  X.  T.  74;  C^vome 
v.  Ledlard,  2  Hfl.  k,  K.  261. 

Every  jurlBdiction  in  this  oountry,  nitbout  0*- 
cepdoo.  baa  fflven  IndoTBemeDts  to  tbe  rule  stated 
In  rhe  text,  and  wblle  great  ndseOnoeptioD'aad  con- 
trariety of  view  extsts  as  to  tbe  natuM  and  scope  of 
the  DDmerous  excepttone  WUicb  have  engrafted 
tfaemaelves  upon  tbe  original  formula,  sttll  it  may 
be  attmed  without  fear  of  contradiction  tbat 
i^erever  tha  evidentfaiy  <fcc<i  dtoekwe  a  liertlnent 
18  L.  B.  A. 


trustee  to  f  uciUlate  a  sale  of  the  property  and 
(llfitrlbiitioD  of  the  proceeds  was  in  fraud  of  his 
creditors  la  Immaterial  in  an  action  by  blm  to  re- 
cover bis  share  of  tbe  proceeds  of  tbe  st^  to 
which  they  are  not  parties, 

9.  WiMa  »  w^rllUli^  !•  flboMa  to  lufra 
been  exQcnted  for  the  purpose  of  eonveylDfr 
an  eetMe  tieM  tt  common  to  a  trustee  for  sale  and 


case,  the  oourbs  apply  In  all  Its  rigor  tbe  provtulotis 
of  tbe  law  as  stated.  Morrill  v.  RoMuBon,  71  Btp.  St; 
Brandon  Mfg.  Co.  v.  Morse,  48  Vt. 322;  Fay  v. Gray, 
IM  Mass.  500;  Carltoa  T.  Vinelitnd  Wine  Co.  33  N.  J. 
Eq.US;  Weiler  v.  HottenateiD,l(ePa.499;  Dultlmoro 
Perm.  Blilg.  ft  L.  Soo:'t.  Smltb,  54  Xd.  187;  Huntinx 
V.  Emm  art,  SB  3W.  9MI; '  Trcntman  v.  Wetehcr.  lOO 
Infl.  108;  Porter  v.  Sandidge,  38  La.  Atin.  m-.  Trn- 
neWee  *  C.  R.  Co.  v.  East  Alabama  R.  Co.  n  Ala, 
428;  Winona  v.  Tbompeon,  Si  Minn,  199;  Dinkmo  v. 
Harrts,  00  Iowa,  78^  Sobutts  v.  Ooon.  ftl  Wiir.  41S; 
MCLeaa  v.  Piedmont  A.  I..  Ins.  Co.  89  Gratt.  301; 
Servtes  v.  Hboclcstlll,  90  Ohio  St.  418;  Boleher  v.  Miil- 
hall,  67  Tex.  17;  Eoebring  r.  MuemmlnfchoS,  61  Mo. 
408:  Elmith  r:  Odom.  (13  Ga.  im\  Qfllesple  v.  Sawyer, 
U  Neb.  oas;  Pickett  v.  Ferguson.  45  Ark.  177;  Mayor 
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dMrUHiUoaof  ^l>rooeedt,tttottael>«teTWenoe 
of  ibe  tains  ot  tbetnirt  and  unlentt  baa  been 
losttiwroleTMeooeieqwoCloff  Uie  MnBathooM 
be  exohided. 

3.  Altlunifl^  »  pmnd  ■grBBMout  to  My 
qnire  the  interesta  of  mil  the  teiuuita 
In  common  of  real  estate,  convert  the 
Mine  Into  mooer  and  pajr  over  to  each  bla  pro 
rata  ahan  of  tbe  ivoeeedii  li  not  cofovoeable  Do- 
der  the  Statute  ot  Frauds,  jBt  it  the  avroemflDt  Is 
carried  out  bo  far  that  the  title  Is  acquired  and 
tbe  property  convertod  Utto  money,  a  truet  will 
arise  to  pay  over  tbe  proceeds.  The  trust,  bow- 
ever,  II  not  enforceable  at  law  unlees  tbe  trustee 
baa  afflnnatiTQl J  reoo^nlsed  bis  dutr  to  make  tbe 
payment 

4.  Upon  tbe  death*  before  oonvorting- 
the  land  Into  money,  of  one  who  has 
received  a  conveyance  of  the  shares  of 
tenants  in  common  of  real  estate  under  a  parol 
agreement  to  soil  tbe  same  and  divide  the  pro- 
ceeds  amonir  hla  graotora,  the  land  deflceuds  to 
bis  belrs  unincumbered  by  any  tniet,  and  a  pur- 
cbaaer  from  them  will  owe  do  duty  to  tbe  orlg- 


T.  Adrian,  77  K.  0.  88;  Falooner  t.  Garrison,  t  He* 
Cord.  L.  VHh  Beokler  v.  Fox,  51  Vloh.  93;  Ltttle  Ka- 
nawha Nav.  Co.  V.  Rice.  9  W,  Va.  636;  Chamneas  v. 
Crutchfleld.  87  N.  C.  148:  Voung  v.  Froet.  ft  «IU.  287; 
BmUb  T.  Oibbs,  M  H.  H.  385;  Drato  v.  Starks.  46 
Conn.  96;  LaFaneT.Blckcvt.8WauL187:  Perrlne 
V.  Cheeaeman,  11  N.  J.  L.  SOT;  Helloer  v.  Imbrle,  S 
Serg.  &  B.  401:  AbramBT.Pomeror,X8IU.133;  Penn- 
sylvania &  N.  Y.  Canal  4  H,  Co.  v.  Betta,  1  W.  N.  C. 
aes:  Spenon  v.  Tllddn.  S  Cow.  144;  Uyriok  v.  Dame, 
9  Cuah.       RIoe.  Ev.  p.  285. 

The  meaning  of  the  rule  Is,  not  that  oourts  re- 
quire the  strongest  possible  assurance  of  tbe  mat- 
ters tfl  que«tlon,  but  that  no  evidence  shall  be 
admitted,  which,  from  tbe  nature  of  the  case,  sup- 
poses BtlU  greater  evMaooe  behind  Jn  tbe  part)^ 
poneaslon  or  power  beoauae  the  abaeoce  of  the 
primary  evidence  raises  a  presumption  that,  If  pro- 
duced, it  would  give  a  completion  to  tbe  caae  at 
least  unfit vorable.  If  not  directly  adverse,  to  the 
interest  of  tbe  party.  Clifton  v.  United  States,  46 
V.  8. 4How.  342. 11 L.  ed.  Wt. 

On  prior  and  on  subsequent  occaalons  tbe  aamo 
court  has  announced  a  similar  principle,  and  we 
may  safely  attrm  that  H  la  a  cardinal  feature  of 
evidentiary  law  M  admlnlBtered  In  thla  coiutry. 
No  evidence  shall  be  received,  which  preauppoaes 
better  evidence  (n  the  party's  possesslOD,  and  tbls 
rule  mar  be  regarded  as  establisbed  beyond  ques- 
tion. Tayloe  v.  KigBS, »  D.  8. 1  Pet.  SSI,  7  L.ed. 
275:  Oookev.  Woodrow,S1T.S.SGranoh,18,SL.ed. 
Zk  Fresh  v.  Gllson.  41  IT.  8. 16  Pet.  817,  ID  L.  ed.  989: 
De  Lane  v.  Moore,  flS  tT.  8.14  How.  SB,  14  L.  ed.  409; 
ItoPfaMil  v.LapBley.87  U.B.tt  WalLaBi,«  L.  ed. 
344. 

The  rule  that  tbe  bestevideooe  must  be  produced 
which  the  uaturo  of  tbe  case  admits,  meana,  not 
that  tbe  courts  require  the  stroogeet  possible  assur- 
ance, but  that  no  evidence  shall  be  admitted  which 
preauppoaes  greater  evidence  In  tbe  party^  fiivor. 
Unlt^  States  v.  Beybum.  81  TT.  8.  H  Pet.  888, 8ik 
ed.424. 

The  reason  of  the  rule  that  seoondaiy  or  Inferior 
evidence  sbult  be  substituted  for  any  evtdenoe  of  a 
tilgber  nature  which  the  cane  admits  of  la  the  at- 
tempt to  substitute  the  inferior  tor  the  higher  Im- 
plies that  the  higher  would  give  a  different  aspect 
to  the  case  of  tbe  party  introducing  the  leaser. 
ITnlted  Statea  v.  Wood.  89  IT.  B.  14  Pet.  430. 10  L.  ed. 
SSJi  Tayloev.Blgfia.Mtr.B.1  Pet.  G91. 7  L.  ed.  £»; 
Clirtoa r.  United  States, 45  U.8.4  How.  242.11  L. 
ed.9B7f  DeLsneT,H0Me,55U.  8.  U  How.  808,14 
I..ed.40llL 
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inal  grantors  arising  out  of  the  pmd  wieement 
madeirithtbem. 

aalyS,ia9L> 

EBROR  to  the  Circuit  Court  for  Ingbam 
CouQty  to  review  a  Jadgment  In  favin-  of 
oomplelDSQt  in  an  action  brought  to  recover 
moDCfy  alleged  to  have  been  received  bj  defend- 
ant for  laod  in  which  complainaat  had  an  in- 
terest and  which  It  was  defendant's  dnty  to  paw 
over  to  complaitiant.  Beverted. 

For  a  full  statement  of  the  facts  of  this  case, 
eee  the  former  report  in  4  L.  R  A.  4B1,  from 
which  it  appears  that  George  Collar  died  in 
1868  intestate  seised  of  fifty-five  acres  of  land 
and  leaving  the  following  children  beira  sur- 
viving, being  all  bis  helrs-at-law,  vli.:  Silas. 
Sylvester,  Jobn.  Martin,  Heniy,  Cameron, 
Mary  (wife  of  Jacob  Thome),  Stephen  and 
Hamblin  D. 

Id  December,  1874,  plahttUT  and  otbera  of 
the  heirs  conveyed  Uieir  intensts  la  this  flftj- 


Analogous  miS(»Ung  will  regolretbe  rejeotlon  of 
parol  evidenoe  where  tbe  best  evidence  attainable 
Is,  for  Instance,  a  letter,  statement  or  document, 
and  Its  Don-produotlon  Is  not  accounted  for,  aa4 
DO  foundation  Is  laid  lor  thelntrodnotioaof  eeoon- 
dary  evidence.  Uugge  v.  Adanis,nXax.  4i8. 

Where  tbe  beat  or  primary  evidence  baa  been  lost 
or  deetro2rod,  much  latitude  la  allowed  In  the  ad- 
mission of  parol  evidence  to  supply  Uie  omislon. 
and  although  much  latitude  may  have  been  curried 
to  Ita  extreme  Umlt8,anewtrialwHlnotbeKranted 
where  the  finding  was  subetantially  right  npon  Uie 
evidence.  MoCullough  v.  Davfs,  *  West.  Ilep.  679, 
106  Ind.  ne;  Rice.  Br.  p.  147. 

As  to  the  rule  that  pufd  evMenoe  cannot  vary  or 
oontradlot  a  written  ooatnot,  see  noU  to  La  Fay- 
ette Oountj  Hon.  Oorp.  r.  Hagoon  ( VlsJ  8  Ik  A. 
761. 

Exe«ptkmM  to  th»  fortfurtng  rata. 

The  following  American  oases  illustrate  the  ex- 
ception by  which  parol  evidenoe  mar  be  admitted 
to  vary  written  Instruments,  on  the  ground  of  mis- 
take. In  dUferent  forms  and  modes  of  prooeedlogs- 
Peterson  v.  Orover,  SO  He.  SB8;  Bradbury  v.  Wtotte; 
4  He.  881;  RogeiB  v.  Saunders,  U  He.  98:  Ooodeli  w. 
Field,  15  Yt.  448;  Lawrence  v.  Staigg,  8  R.  L  attt. 
Qulnn  V.  Boath,  87  Conn.  16;  Canterbury  Aquedaot 
Co.  V.  Eosworth,ttOoon.fl08:  Patterwo  t.  Bloom- 
er, 86  Conn.  S7;  Hargrat  v.  Hair.  57  N.  T.  155;  Bemt 
v.Stow.SSaadf.Cai.»8,TI<.ed,«)l;  White  v.  WU- 
llams.  46  Barb.  SOS;  Horgantbau  v.  White,  1  Swe^ 
ney,  8B6;  Ryoo  v.  Darby,  80  N.  J.  Bq.  281;  Oooover 
V.  Wardell,  Id.  SOS;  Perry  v.  Pearson,  1 H  umph.  4St; 
BlaBohard  v.Uoore.  4  J.  J.3Iar8b.47i;  Cbamt>ers  v. 
Livermore,15UIch.  881;  Tan  Ness  v.  Washington, 
29  U.  8. 4  Pet.  Z3S,  7  L.  ed.  842;  Bloc.  Bv.  p.  257.  Sea 
note  to  Bulkley  v.  Devtoe  (DU  8  L.  B.  A.  880il 

Parol  proo^  not  odrntoOle  to  van/  the  tsmia  of  m 
tmsC 

Wbeaeatrustts  dedaied  in  writing  tbe  oourta 

never  permit  parol  proof  to  oontradlot  the  Intea- 
don  as  expressed  upon  the  face  ot  the  Inatrumeat 
itself.  Lewis  v.  Lewis,  2  Bep.  in  Ch.  17;  Finch's 
Cl«ae,4&ist.88i  ChlldeiST.Chllderi,8Karft  J.810; 
Leman  v.  WUtley,  4  Ruse.  42B;  Sbmns  v.  Antth,  u 
Qa.  196:  Barria  v.  Bamett,  8  QratL  889;  Steere  v. 
Steere,  6  Johns.  Ch.  1. 1 L.  ed.  967.  See  notes  to  lAlTea 
V.  Johnson  tlnd.)  8  L.  R.  A.  808;  Bulkier  ▼•  I>enne 
(BUS  L.  B.  A.  83(^  Minneapolis  Ifereshfaw  Umtib. 
Go.  T.  Davis  (Htnn.)8  I*.  B.  A.  TBS;  Focvusoa  t* 
BaSerty  (FftJ  S  !>.  &.  A.  aeL 
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five  acres  of  land  to  Jacob  Tborae,  the  hus- 
band of  their  eiater  Mary,  for  tbe  purpose  of 
CDabliog  him  to  make  a  sale  of  tbe  same,  and 
dlstrifaule  tbe  proceeds  among  tbe  hsixa  accord- 
iag  totbeir  equitable  interests.  In  1876  Jacob 
Tborae  and  wife,  with  such  others  of  the  beirs 
89  had  not  conveyed  to  Tborae,  eonreyed  said 
lands  to  Sylvester,  the  purpose  of  which  oon- 
Tcyance  was  the  same  as  it  was  in  the  convey- 
tntx  to  Thorne.  In  1880  Sylvester  died,  not 
having  ezecQted  the  trust  or  conveyed  said 
lands,  and  afterwards  the  defendant  H&mlln 
O.  obtained  a  conveyance  of  said  lands,  from 
tbe  heirs  of  Sylvester. 

Further  facts  appear  In  the  oplnioo. 

Mr,  R.  A.  Mont^aery,  with  Mr,  Q.  A. 
Smith,  for  appellanL 

SSettrt.  Pandnson  A  Day.  for  appellee: 

Plainltfl  had  always  insisted  that  be  was  en- 
titled to  a  distributive  share  of  tbe  proceeds  of 
tbe  sale  of  the  land  in  question.  The  defend- 
ant was  aware  of  this  and  took  the  title  with 
that  understanding  on  bis  part. 

With  this  understanding  on  tbe  I8th  of 
May  1888,  he  promised  plaintiff  to  pay  him 
$225  in  settlement  of  this  claim.  Thu  prom- 
fae  was  baaed  upon  a  good  consideration,  and 
SQch  as  would  support  the  promise  It  was 
snch  a  claim  as  defendant  saw  flt  to  recognize 
and  compromise. 

Tbe  precise  nature  and  extent  of  the  claim 
is  not  niaierial;  it  may  have  been  of  a  legd  or 
equitable  nature. 

Siddon  T.  Rieea  Ettate,  80  HIcb.  299;  9tw- 
mi  v.  Ttaier,  4  MIcb.  887;  Qoo^ng  t.  BinM- 
ton,  30  Mich.  439. 

CluuBplitt,  Ch.  J. ,  delivered  tbe  opinion  of 
the  court: 

On  a  former  trial  of  this  case  the  defendant 
prevailed,  the  trial  court  holding  that  upon 
the  showing  then  made  there  could  be  no 
recovery  upon  any  theory,  either  as  for  money 
had  and  received,  or  upon  an  account  stated, 
or  upon  the  special  count,  unless  tbe  contract 
was  proven.  Upon  a  writ  of  error  to  this 
court,  tbe  Judgment  was  reversed,  and  a  new 
trial  ordered.  75  Mich.  414.  Another  trial 
has  been  bad,  and  tbe  plaintiff  has  recovered 
a  judgment,  and  we  are  asked  to  review  the 
proce^ingswhichledtothatreenU.  Thirty- 
one  errors  have  been  assfgned,  only  a  few  of 
which  demand  particular  attention  in  an 
opinion,  although  all  have  been  carefully 
considered.  Tbe  facts,  as  developed  by  the 
testimony  upon  this  trial,  are  but  slightly 
variant  from  those  whicb  appeared  npm  tbe 
«ther  trial  upon  tbe  main  issuea.  At  the 
conclusion  of  tbe  testimony,  the  court  stated 
to  tbe  counsel  the  theories  upon  which  he  sub< 
mitted  tbe  case  to  the  Jury,  asfollows;  "The 
court:  I  think  this  case  should  go  to  the 
jury  upon  two  theories,  in  both  of  which  there 
is  some  tendency,  in  my  judgment,  In  the 
proof  to  support 'the  plaintiff's  case,  as  well 
as  proof  having  an  opposite  tendency,  and 
what  the  truth  is  about  it  the  jury  will  de- 
termine from  the  evidence.  And  the  one 
theory  is  upon  the  count  for  tbe  money  bad 
and  received.  Now,  to  sustain  that,  I  make 
this  statement  that  you  may  understand, 
generally,  what  the  views  of  the  court  are 
I»evioda  to  the  argoment:  To  sustain  the 


'  case  upon  the  theory  for  money  bad  and  re- 
ceived, it  must  appear  that  parties  in  their 
transactions  understood  and  treated  the  busi. 
nesB  of  procuring  these  titles  by  Hamblin  as 
embracing  within  it  an  interest  for  Stephen. 
That  must  have  been  tbe  understRnding  all 
round.  Now,  whether  or  no  such  a  condition 
of  things  as  that  existed  will  be  left  to  the 
jury  to  determine  under  the  evidence.  The 
plaintiff  also  claims  that  an  agreement  was 
made  on  the  18th  of  May.  1886,  by  which  the 
defendant,  in  settlement  of  the  plaintiff's 
claimed  Interest  in  the  lands,  agreed  to  pay 
him  $325.  Now,  to  make  that  a  valid  agree- 
ment, if  it  is  proved  to  tbe  satisfaction  of 
tbe  jury,  it  must  appear  that  it  was  made 
upon  a  lawful  consideration  or  a  good  con- 
sideration in  law.  As  applied  to  this  case, 
it  is  contended  on  behalf  of  tbe  plaintiff 
that  there  was  consideration  for  making  that 
aCTeement,  in  this:  That  Stephen  Collar 
claimed  to  have  an  interest  in  tlie  lands,  and 
went  there  to  settle  with  Hamblin  for  that 
interest.  It  is  not  essential,  as  has  been 
stated  on  all  hands  in  tbe  argument,  that  be 
should  have  lukd  a  legal  interest.  If  be  bad 
such  an  apparent  or  claimed  interest  In  the 
lands  as,  under  the  circumstances  surround- 
ing the  parties,  was  esteemed  by  ttem  a  thing 
which  it  was  worth  white  for  Hamblin  to 
settle  or  consider  of  value,  then,  I  think,  it 
would  be  a  good  consideration.  Whether 
that  was  the  case  or  not  the  jury  must  de- 
termine from  the  evidence.  It  is  true  that, 
so  fur  as  anything  appears  here,  the  sheriff's 
deed  had  alienated  Stephen's  interest  in  the 
land  as  a  matter  of  law,  and  from  what  ap- 
pears before  me  I  think  that  is  true.  The  par- 
ties may  have  not  considered  that  that  was  so, 
and,  if  Stephen  claimed  an  interest,  not- 
witlistanding  that,  in  the  property,  and 
Hamblin  yielded  to  tEiat  claim,  and  for  the 
purpose  of  settling  it,  and  avoiding  a  con- 
trover^  upon  it.  aereed  to  pay  him  $235  in 
settlement  of  that  ciaim,  I  think  that  would 
be  a  good  consideration  for  tbe  agreement. 
While  the  sheriff's  deed  would,  as  matter  of 
law,  have  allenated'Stepfaen's  interest  In  the 
land,  there  appears  to  have  been  in  Sylveeter 
at  his  death  not  only  tbe  interest  which  wu 
conveyed  by  virtue  of  the  sheriff's  deed,  bnt 
also  such  Interest,  if  any,  as  could  be  con- 
veyed by  Stephen  and  his  wife  by  quitclaim 
of  tbe  premises.  If  tbe  parties  regarded  ^e 
interest  acquired  by  both  these  conveyances, 
although  the  aherfff's  deed  may  have  con- 
veyed Stepben's  interest  entirely,  and  I  thiiA 
it  did,  if  tbe  parties  regarded  the  Interast 
owned  by  Sylvester  at  his  death,  and  by  his 
heirs  afterwards,  aa  embracing  some  equit- 
able interest  in  Stephen,  represented  by  the 

auitclaim  from  Stephen  and  his  wife,  or,  if 
ley  regarded  tbe  Secor  deed,  Bectn'  being 
tbe  execution  creditor,  as  having  been  vn-* 
cured  In  the  interest  of  Stephen,  those  nets 
and  circumstances  should  be  considered  with 
a  view  of  determining  whether  or  nut  Stephen 
did  have  any  equitable  interest  in  tbe  fund.* 
'The  defendant's  counsel,  in  the  course  of 
their  cross-exominaticm  of  Stephen  CJollar. 
attempted  to  abaw  that  the  otmveyance  made 
by  Stephen  Collar  and  his  win  to  Jacob 
lliorne  on  the  S8th  day  of  December,  187^ 


Digitized  by 


UlCHIGAlT  SUPRKME  COCBT. 


3xn,T, 


wu  ftaoddleat  at  to  hli  creditors.  The 
court,  however,  refused  to  permit  the  attor- 
neys foi  the  defendaot  to  go  tnto  sueh  ia- 
quiry.  We  do  not  think  that  the  court  erred 
in  excluding  thia  testimoDy.  The  creditors 
of  Stephen  Collar  are  not  before  the  court, 
or  making  any  complaint  of  the  conveyance 
by  Stephen  Ctollar  to  Jacob  Thome,  and  we 
do  not  think  that  the  inquiry  is  material  to 
the  issue  before  the  court. 

It  appears  in  the  case  that  a  creditor  of 
8tephcn  Collar  proceeded  by  attachment 
against  him,  and  levial  upon  his  interest  in 
tlie  lands  in  qne8ti<»i,  and  obtatned  a  judg- 
ment against  him  in  the  State  of  Mew  York, 
and  levied  upon  and  sold  bis  interest  in  said 
lands  at  public  auction,  by  which  the  judg- 
ment was  fully  satisfied,  the  judgment  credi- 
tor being  Joseph  S.  Secor.  The  land  was 
bid  off  at  the  sheriff's  sale  by  one  Isaac 
Secor.  and  in  due  time  he  received  the  sher- 
iff's deed  therefor.  It  appears  also  that  the 
proceedings  in  the  attachment  suit,  so  far  as 
service  upon  the  d^endant,  Stephen  Collar, 
was  concerned,  was  a  substituted  service,  no 
personal  service  upon  the  defendant  having 
been  acquired  in  the  State  of  New  York,  and 
it  was  claimed  on  the  part  of  tiie  defendant 
in  this  suit  that  the  sheriff's  deed  conveyed 
to  Isaac  Secor  all  the  interest  which  the 
plaintiff,  Stephen  Collar,  had  in  such  land. 
The  deed  of  the  sheriff  bears  date  the  29tli 
day  of  December,  1870.  being  prior  in  time 
to  the  deed  of  Stephen  Collar  to  Jacob 
Thome ;  and  therefore  the  defendant  in  this 
suit  claims  that,  at  the  time  of  the  execution 
of  the  deed  to  Thome,  Stephen  Collar  had 
no  interest  whatever  to  convey,  and  conveyed 
nothing  whatever  by  such  deed. 

It  appears,  further,  that  Sylvester  Collar 
acquired  tlie  interest  of  Isaac  Secor  under  the 
sberiffs*  deed  by  puTcliase  and  coaveyiiDcc 
from  him  to  Sylvester  dated  the  25th  any  of 
April,  1877.    He  al«o  obtained  a  deed  from 
Thome  and  wife  dated  December  6.  18T6. 
Stephen  Collar  contends  that  the  court  in  the 
State  of  I  New  York  obtained  no  jurisdiction 
•in'  the  suit,  and  that  the  sheriffs'  deod  is  in- 
validl  and  did  not  extinguish  his  title  to  the 
iland.  The  circuit -judge  charged  the  Jury 
'that  he  was  of  opinion  uiat  tlie  sheriff's  deed 
did  edtMguisb  the  title  of  8te|Aen  Collar  to 
'the  land.' but  furtlier  instructed  the  jury  that. 
'  it  ke  insisted  that  he  had  a  claim-upoD  the 
land  after  the  sheriff's  deed,  even  after  be 
had  conveyed  to  Thorne  and  he  to  Sylvester 
Collar,  such  claim  would  constitute  a  goo<! 
consideration  for  the  promise  of  Hamblin  I>. 
( Collar  to  pay  him  ttuB  sum  of  $326  for  sue!) 
interest. 

We  held,  when  tlie  case  was  here  luforc, 
'  that  where  lands  were  conveyed  under  a  parol 
trust  to  sell  and  convert  into  money,  and 
divide  the  proceeds,  and  the  trust  had  been 
so  far  executed  by  the  trustee  as  to  sell  the 
land  and  receive  the  money,  and  such  trust 
had  been  recognlaed  by  falm,  an  actloa  for 
money  bad  and  received  would  He  to  recover 
Such  money  by  the  person  entitled  therc;to. 
Collar  T.  Collar,  75  Midi.  414.  And  in  Bikli/ 
V.  Bitelt/.  85  Mich.  227  (at  the  April  Term  of 
'  this  court)  we  held  also  that  parol  evidence 
lai^R  A. 


was  admissible  to  prove  that  land  was  con- 
veyed to  sell  and  divide  the  proceeds  among 
the  heirs. 

In  WAite  v.  Guiter,  75  Hlch.  17,  we  held 
that  such  a  trust  was  not  within  the  pro- 
visions of  the  Statute  of  Frauds.  Such  tes- 
timony was  admitted  upon  the  trial  of  this 
case,  but  upon  this  trial  it  appeared,  upon 
the  examination  of  the  plaintiff,  that  there 
was  a  writing  having  reference  to  four  of  the 
conveyances  by  the  heirs  to  Sylvester  Collar 
which  the  plaintiff  signed,  and  that  it  was 
sent  by  Henry  to  the  heirs  in  Kent  County  ; 
that  this  writing  was  for  the  purpose  of  fix- 
ing up  and  to  sell  the  place  so  as  to  divide 
the  money  with  the  lour  heirs,  namely, 
Hamblin,  Cameron,  Mary,  and  himscff. 
When  this  fact  appeared,  such  writing  was 
the  best  evidence.  It  defined  tlie  Iriist,  i 
all  parol  evidence  respecting  the  trust,  upt>a 
which  Sylvester  obtained  the  deeds  from  such 
heir,  should  have  been  excluded.  There  was 
no  sufficient  showing  of  the  loss  of  such 
writing  as  to  {lermit  the  introtliiction  uf  pHr»l 
evidence  of  Its  contents.  Such  parol  cvi. 
dence,  when  introduced,  was  objected  to,  ami 
when  it  appeared  later  that  there  existed  sucli 
writing,  such  objections  hccjime  effective.  It 
appears  that  such  writing  did  not  include  or 
provide  for  all  the  heirs,  but  it  did  includo 
the  plaintiff,  and  measured  the  rights  of 
those  who  were  parlies  to  it  and  Sylvester 
Collar.  The  plaintiff  also  testified  that  at 
his  talk  with  the  defendant  on  May  18,  ISStE. 
he  represented  tbcse  'Sume  four  neirs,  and 
wanted  to  settle  only  for  those  four  interests. 
It  is  very  iniportJinl  that  it  should  appear 
what  agreement  Sylvester  had  with  those 
four  heirs,  and  the  writing  is  the  best  evi- 
dence of  that.  The  parol  testimony  tended 
to  show  that  the  trust  wliich  Sylvester  ;ui- 
gumed  was  not  a  trust  in  iand,  hut  a  trust 
arising  out  of  the  disjxisition  of  land  van- 
veyed  to  him  for  a  speciflc  purpoBC.  It  wan 
a  trust  arising  out  of  the  confldcnce  repo.sed 
in  him  by  tliu  heirs  In  conveying  their  inter- 
est to  him,  without  any  other  consideration 
to  them  tban  that  he  suouM  dispose  of  the 
land,  and  divide  the  proceeds  j/ro  rata  among 
them.  The  agreement  was  executory  and 
contemplated  action  on  the  partuC  Sylvestv. 
Be  was  to  acauire  the  interests  of  all  the 
heirs,  and  sell  and  convert  tlie  real  estate 
into  money,  and  pay  over  to  each  bis  pro  rata 
sliare.  So  far  as  the  agreement  relating  to 
ilie  purchase  and  disposition  of  real  estate 
rested  in  parol,  it  was  void  under  the  Stat- 
ute of  Frauds.  .  Wright  v.  King,  Harr.  Ch. 
12  :  Bernard  v.  Bougard,.  Id.  130  ;  Tra$k  v. 
Green,  8  Mich.  SSS;  ^'a^t'm  v.  Sip.  15  Mich. 
381 :  CM  V.  Cook,  49  Mich.  11 ;  Pu^ord  v. 
Morton,  62  Mich.  36;  Siofter  v.  Bnntiitatai, . 
53  Mich.  810. 

It  was  only  after  Sylvester  had  procec<lcil 
in  the  execution  of  the  parol  agreement,  ami 
had  obtained  title  of  all  the  heirs,  and  con- 
verted the  real  estate  Into  money,  that  the 
trust  would  arise,  founded  upon  equity  and 
good  conecieooe,  to  pay  over  the  proceeds : 
and.  before  such  trust  could  be  enforced  at 
law,  %sxm  now  promise  m^ist  have  been  made, 
and  his  duty  to  pay  over  must  have  hwi. 
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affirmatirelj  recogtrixed  befoK  «n  action 
could  be  ra&lntaiiMd.  Colder  t.  Moran,  40 
Micb.  17. 

But  what  becomes  of  the  remedy  of  the 
heirs  so  deeding,  if  the  grantee  dios  before 
perfonuuioe  on  bis  part  of  those  provisions 
which  are  void  by  the  Statute  of  Frauds,  and 
before  the  property  is  converted  into  person- 
alty, so  that  a  tniat  can  attach?  At  such 
time  it  is  not  such  a  trust  ae  equity  wilt  lay 
hold  of,  and  appoint  a  new  trustee  to  carry 
ont  the  parol  trusts  which  are  void  by  the 
Statute  of  Frauds.  The  most  that  can  be 
said  in  eucb  a  case  is  that  the  parties  have 
voluntarily  conveyed  away  Iheir  interest  in 
the  real  estate,  and  placed  it  beyond  recall. 
They  would  have  been  in  the  same  predica- 
ment as  if  Sylvester  Collar,  after  having  ob- 
tained the  aMolute  deeds  of  a)nv^aQces  f  rom 
all  the  heira,  had  lefuaed  to  sell  or  convey 
the  land,  or  further  perform  the  parol  agree- 
ment. The  heirs  could  not  have  compelled 
a  specific  performance,  because  the  parol 
agreement  is  void  under  the  Statute  of 
trauds.    Sylvester  Collar  died  before  the 

Erol  trust  attached,  and  the  rights  of  the 
ira  to  have  a  performance  diea  with  him. 
It  was  said  by  Mr.  JuttUe  Gunpbell  in  Buiea 
r.  Granger,  58  Mich.  308 :  "  As  our  Statutes 
have  abolished  the  old  doctrine  of  resulting 
trusts,  a  person  who  deliberately  conveys 
land  to  a  wife  or  other  relative  stands  in  no 
better  coDditirai  as  to  enforcing  sudi  a  trust 
than  anyone  else. "  The  plaintiff  could  not 
have  nudnt^ned  this  action  against  the  heirs 
of  Sylvester  Collar,  even  though  they  had 
sold  the  fif^-flve  acres  for  $8,  OOQ  and  received 
the  money.  The  land  was  Incumbered  by 
no  trust  when  it  descended  to  them.  It  does 
not  become  subject  to  any  trust  in  the  hands 
of  the  purchaser  from  mem,  nor  does  auch 
purchaser  owe  to  the  heirs  any  duty  arising 
out  of  )3ae  original  parol  agreement  between 
Sylvester  ana  the  heirs.  But,  If  tliere  was 
an  express  trust  evidence  in  writing,  otiier 
considerations  obtain,  and  what  the  rights 
and  remedies  of  the  parties  would  be  in  sucli 
a  case  depends  entirely  upon  the  writing : 
and,  until  that  is  produced  or  established 
with  aofflcient  certainty.  It  is  hnpopsihle  to 
tletermine  whether  the  present  action  could 
be  maintained  or  not.  .  Wbeo  the  case  was 
here  before,  tiie  opinion  was  based  upon  the 
statement  tiiat  "  in  1880  Sylvester  Collar  died, 
not  having  executed  the  trust  or  conveyed 
said  lands,  and  afterwards  the  defendant, 
Uanblin  D.  OoUsr,  obtained  a  conveyance 
of  said  lands  from  the  heirsoC  Sylvester  Col- 
lar, deceased,  whidi  Included  the  interest  of 
the  plslntifl  which  had  been  conveyed  to 
Thome,  and  afterwards  to  Sylvester  for  the 
same  purpose.  ...  It  was  also  proposed 
to  be  shown  that  the  defendant  obtained  the 
whole  title  to  this  land  from  the  beirsof  Syl- 
vester, and  that  he  knew  his  brother  had  taken 
the  title  to  tiie  land  for  the  purpose  of  Urns 
distributing  the  proceeds,  and  that,  althougli 
be  had  recognizmi  the  rights  of  nil  the  other 
heirs,  and  paid  them  on  the  basis  of  the 
agreement  made  with  the  plaintiff,  of  Mav 
IB,  1686.  be  had  not  paid  the  plaintifT,  antl 
Kfused  to  recognize  bis  rights  in  ob^  f  und& 
tbongh  he  fans  the  funds  representing  ihat 
t3L.R.  A. 


interest  in  his  hands."  €uch  is  not  the  case 
disclosed  by  this  record.  It  is  not  shown 
that  the  defendant  acquired  conveyances  from 
Sylvester's  heirs  for  the  same  purpose  as  Syl- 
vester had  obtained  deeds  from  the  heirs ;  nor 
is  it  shown  that  he  recognized  the  rights  of 
all  tlie  other  heirs  to  a  slmre  of  the  proceeds 
of  sale  of  the  land.  On  the  contrary,  it  now 
appears  that  the  agreement  under  which 
Stephen  Collar  claims  an  interest  through 
Sylvester  was  in  writing,  defining  the  pur- 
ptraes  for  .which  Sylvester  received  the  con- 
veyances entered  Into  between  four  of  the 
heirs,  including  the  plaintiff,  and  it  was 
with  reference  to  these  same  four  heirs  that 
the  original  promise  to  pay  $225  was  mode 
on  May  18,  J8S6. 

The  judgment  mu*t  he  reverMd,  and  a  new 
trial  ordei-ed. 

The  other  Justices  concurred. 


Alice  B.  CANFIELD,  Appt., 
P- 

Great  Camp  of  the  KNIGHTS  OF  MACCA- 
BEES, for  the  State  of  UichlgUL 

(  Mioh  ) 

A  benefit  aoelety  ma^  lawftdlr  provide 
tlurtdesfcth  elnima  ahail  be  nnaJly  de- 

Note.— jfuftMl  benefit  tueoelatUHu;  binding  efeet  of 
their  iudieiarv  deelaton*. 

Wbere  private  beneflolal  assoclatloas  adopt  laws 
for  thdr  goTemmeat  to  be  administered  by  them- 
Mlvea,  to  WbiM-  everyone  wbo-Jolna  them  oonaents, 
the  decisioDB  of  their  tribunals  under  such  lam  are 
btndiDjc  utKHi  the  ooura  of  the  State.  Oaoeola 
Trfbe,  Xo.  U  I.  0.  of  B.  H.  v.  SobmU^  W  Hd.  96. 
Ree  Black  &  White  Bmith'a  Soo.  T.  Vandylw.  a 
WharLaOO;  LoKan  Tribe,  I.  O.  of  R. H.  v.  Schwartz. 
19  Md.  Sttl>. 

U  a  by-law  is  reasonable  and  valid,  not  opprc»> 
slve  or  agalnat  public  policy.  It  forms  part  of  the 
contract  and  the  mnnber  is  bound  by  Its  terms. 
See  AUnutt  v.  SnbStdiary  High  Court  of  V.  S.  A. 
O.  of  F.  ft!  Mkih.  no. 

WttJi  Volnotary  ossoctatfnns,  the  court,  before  ft 
will  Interfere,  must  see  tbatlt  la  ondeEtriJltsatloos 
toaokaodtiiat  It  can  eSeotaally.aotlntbepiera* 
toes.  misonv.BUraa|d.ajac.JkW..fiOa. 

Where  there  are  no  property  rights  the  court 
will  not  Interfere  at  all.  BIgby  v.  Connol.  SS  Week. 
Bep.6S0^ 

Courts  should  DOt  as  a  general  rule  Interfere 
with  the  contentions  of  voluntaiy  anociatlons  eo 
lonir  astho  Kovemmeot  Is  fairly  and  honestir  ad- 
ministered: the  remedy  for  grlevaaccs  shuuld  be 
sought  In  the  Qret  Instance  in  their  rulea  and  regu- 
lations. Lhfood  V.  Deems,  SI  M.  Y.  fi07;  Ftoober  v. 
Baab,  SI  How.  Pr.  87. 

The  offloers  of  a  medical  sodefcy,  as  to  the  ques- 
tion of  expulsion  of  a  member,  are  to  that  extt?ut 
a  court,  and  chancery  la  not  the  proper  tribunal  to 
correct  their  errors  and  irregularities.  Gregg  v. 
Blamachusetts  Med.  Sou.  Ill  Mass.  185. 

But  c-oBrta  are  not  bound  by  decisions  made  by 
such  officialB  concemlne  the  force  and  'effect  of 
contracts  of  the  association.  Hanson  v.  Grand 
Lodge  A.  O.  CT.  W.  80  Minn.  608. 

Power  of  benevolent  associations  to  make  by- 
laws. See  Tuife  to  Supreme  Lodge,  K.  of  P.  v. 
KnlRht  cTnd.)  3  L.  B.  A.  400. 

Death  claims  of  deceased  members.  See  note  to 
lAVler  V.  Murphy  iConn^  8  U  B.  A.  JU. 
40 
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iemlned  »  eMnaiittee  detigiuited  by 
itaelf,  &nd  that  there  ahall  be  no  rUht  of  appeal 
to  the  ooorts;  and  soob  provMon  will  be  oonolu- 
^ve  on  tbe  beneflctary  named  Id  a  certificate, 
altfaoutrh  not  a  member  of  the  society,  and  pre- 
vent the  mBlDteoaDoe  hy  blm  of  aa  aotloo  on 
a  idnlm  rejected  by  tbe  committee.  In  the  abeenoe 
of  a  cfaanre  of  fraud  or  vlolatlOD  of  the  rules  or 
reguiatloDB  of  The  order. 

(October  9, 1»1.> 

APPEAL  by  plaintiff,  on  a  case  made  from  a 
judgment  of  the  Circuit  Court  for  Macomb 
-County,  in  favor  of  defendant  in  an  action 
brought  to  recover  tbe  amount  alleged  to  be 
due  on  a  benefit  certificate  issued  to  plaintiff's 
husband  for  bcr  benefit.  Affirmed. 
The  facts  sufficiently  appear  in  tbe  opinion. 
Jtlessri.  Eldredge  A  Spier,  for  appellant: 
A  by-law  or  constitutional  -provision  which 
undertakes  lo  make  the  decision  of  a  tribunal, 
created  of  its  own  members,  and  therefore  in- 
leresied,  conclusive  upon  a  claim  of  a  bene- 
ficiary, made  pursuant  to  a  certificate.  In  tbe 
nature  of  a  policy  of  insurance  upon  th^life 
-of  a  member,  in  unreasonable,  against  public 
policy,  and  v<»d. 

Austin  V.  Seanng,  16  N.  T.  112-133;  Baiur 
•V.  Samton  Lodge,  E.  of  P.  102  Ind.  262. 

Such  restrictive  provisions  are  repugnant  to 
-art.  6  of  the  Constitution  of  this  State.  The 
judicial  power  is  vested  in  certain  courts,  and 
-consists  of  tbe  power  to  bear  and  determine 
controTersies  between  adverse  parties,  and 
questions  In  litigaticm. 
Stoiy.  Const.  <^  1640  et  teq. 
Tbis  power  can  only  be  conferred  upon 
-courts. 

Re  BuddingUtn,  29  Mich.  472-474:  Sowe  v. 
Sme,  28  Mich.  858;  Bitser  T.  Hayt.  58  Mich. 
185-198;  UnderufoodT.  Melh^.  Ifi  MIcb.  361. 

In  Home  Int.  Go.  of  2feu>  York  t.  Morae,  87 
V.  8.  20  Wall.  446,  23  L.  ed.  866,  even  the 
statute  of  a  State,  aimed  to  restrict  the  right  of 
insurance  companies  of  other  States  to  remove 
suits  against  it  to  the  tJnited  States  courts, 
was  held  unconstitutional  and  void. 

The  effect  of  these  restrictive  provisions  of 
-defendant,  if  held  valid,  would  be  to  deprive 
the  claimant  of  proper^  of  tbe  right  to  a  jury 
trial.  A  statute  having  that  effect  cannot  be 
sustained. 

Edwards  v.  ifymons,  8  West.  Rep.  784,  65 
Micb.  348-354,  and  cases  cited;  Wood  v. 
Eumphrey,  114  Mass.  184-186. 

It  is  uot  in  the  power  of  the  pariies  to  a  con- 
tract (by  a  general  arbitration  clause)  to  oust 
the  courts  of  their  Jurisdiction. 

Mentz  V.  Armema  F.  Ins.  Co.  79  Pa.  478,  21 
Am.  Rep.  80. 

The  nde  we  contend  for  Is  enforced  in  Kitt- 
ier  T.  Ittdianapotit  d  St.  L.  R  Cq,86  Ind. 
460. 

Meurt.  M»rkey  ft  Hall,  for  appellee: 
The  laws,  by-laws,  rules,  regulations  and 

•constitution  of  the  order  are  binding  upon  the 

members. 

Nibtack,  Mut  Ben.  See  par,  12;  Bacon, 
Ben.  Soc.  &  Life  Ins.  pars.  68, 79,  81:  Hirschl, 
Law  of  Fraternities  &  Societies,  p.  88;  Mora- 
wetz,  PilT.  Corp.  par.  491:  May,  Xdb.  par.  436; 
Union  Mut.  Am  Aaao.  t.  Montgomery,  14  West. 
Hep.  877,  70  HIcfa.  086;  Fan  Bmeke  t.  NtOm- 


land  St.  V.  De  P.Soe.^  West  Rep.  182,  68 
Mich.  878;  Arthur  t.  Od^ellows  Ben.  Atm>.  of 
Columbus,  29  Ohio  St.  657.  560;  Omeola  TYOe 
No.  11,  hO.efB.  M.  T.  Schmidt,  67  Hd.  106. 

The  rifctits  of  a  member  or  his  beneficiary 
to  be  paid  any  part  of  the  fund  provided  for 
the  benefit  of  the  widow  and  orphan  is  gov- 
erned entirely  by  bis  benefit  certificate  and  tbe 
constitution,  laws,  and  regulations  of  the  or- 
der. The  parties  are  bound  by  just  such  con- 
tracts as  they  make  which  are  free  ttom  fraud 
or  Ul^ltty.  Courts  cannot  make  contracts 
for  parties  or  render  a  party  liable  on  a  different 
basis  from  that  upon  whioi  bis  liability  is  mn- 
tually  stipulated  for. 

Ijormher  v.  Suprevu  Lofye\K.  ufR.  2  L.  B. 
A.  306,  72  Micb.  826. 

Where  one  has  a  claim  against  an  assoa'a- 
tion  like  defendant,  nnda  Its  laws,  which  has 
been  disputed  end  decided  adversely  by  tbe 
proper  tribunal  acting  under  tbe  laws  of  the 
order,  a  court  of  law  has  no  jurisdirtion  as  be 
is  concluded  by  the  forum  of  his  choice. 

Anaeosta  liibe  No  IS,  I.  0.  of  S.  M.  v. 
Murbach,  18  Md.  91;  Ogceiia  Trtfe  No.  11,  I. 
0.  of  B.  M.  V.  Sehmidt.t^  Md.  98;  Toram  v. 
Howard  Ben.  Aaso.  4  Pa.  519;  PovUney  v. 
Baehman,  81  Hun,  49;  La^nd  v.  Deemf,  81 
N.  T.  507;  Harrington  v.  Workivffmen's  Ben. 
Am>.  70  Oa  840,  27  Alb.  L.  J.  4!t8;  Btaek  A 
White  Smith's  Soe.  v.  Van  Dyke,  2  Whart.  809; 
Sperry's  App.  116  Pa,  891;  McAlees  v.  Supreme 
Sitting  Order  ofirm  Ball  (Pa.)  13  Cent.  Rep. 
416;  Wootsejf  r.  Independent  0.  i^  O.  F.  Lo&e 
No.es,  61  Iowa.49S;  HarrimmY.  BityU,9iOMo 
St.  364;  Van  Poueke  v.  Netherland  St.  V.  De 
P.  Soe.  supra;  Elliott  v.  Boyal  Bxeh.  Assur.  * 

L.  R.  2  Exch.  237;  Bawvm  v.  Fiitgerald, 
L.  R.  1  Exch.  Div.  257. 

Tbe  exact  point  at  issue  was  before  tbe 
court  in  Rood  v.  BaUtBau  Past.  (6  Freif^  C. 
Mut.  Ben.  Asso.  81  FM.  Bep.  62,  where  the 
court  said  it  was  certainlv  competent  for  the 
members  of  this  association  to  agree  among 
themselves  that  tbe  action  of  their  board  <tf 
directors  in  reference  to  any  claim  preaented 
against  the  association  sbould  be  floal.  Thia 
view  has  been  practically  ad<^ed  by  our 
court. 

Van  Pou<^  V.  Netherland  St.  V.  2k  P.  Soe. 
supra;  Lorteher  r.  Supreme  Lotbs  K.  of  JR.  2 
L.  R  A.  206,  76  Mich.  826. 

Plaintiff  not  being  a  member  of  the  order 
cannot  assail  this  law,  as  she  can  recover  only 
under  the  provisions  regulating  tbe  raember- 
sbip  of  her  decensed  husband.  This  attack 
cannot  be  sustained,  because  if  ft  was  admitted 
that  tbe  rule  of  the  association  is  bad  as  a  t^- 
law,  It  may  be  good  as  a  contract. 

Ang.  &  A.  Corp.  par.  842;  AuHin  v.  Sear- 
ing, 16  N.  Y.  112;  Goddard  v.  8t.  Lmtit  Mer- 
chants Bash.  ?8Ho.  609. 

Orant*  J.,  ddlvered  the  opinfoo  of  the 
court: 

This  case  was  tried  by  tbe  court,  and  tbe 
finding  contains  the  following  material  facts; 
Defendant  is  a  mutual  benefit  association  In- 
corporated  under  Act  89,  Pub.  Acta  1888,  for 
tbe  improvement  morally,  socially,  and  Intel* 
lectuaUy  of  Its  members,  and  for  tbe  potpose 
of  estabifahlng  a  benefit  fund,  from  vrhich  ahall 
be  paid  a  certain  sum  to  the  member,  or  bis 
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wMow,  or  oaitetn  other  n3iitlT»,  atflie  may 
direct,  and  as  the  endowment  laws  of  tbe 
order  pttnlde.  Its  coDstltntloD  provfdes  for  a 
pvti  camp,  composed  of  certain  offlcers  and 
one  representative  from  eacb  of  the  subordi- 
uslc  tents  in  the  State.  Tbia  Qrent  Camp 
meets  annually,  and  its  members  are  selected 
annually.  Three  of  tbe  principal  ofBeers 
coDfltifnte  the  executfre  committee.  Article 
18,  ^  2,  of  its  laws  reads  as  follows:  "Tbe  ex- 
erutive  committee  shall  have  power  to  pass 
on  all  death  claims,  and  if  in  their  judgment 
any  sucb  claim  is  not  on  its  face  a  valia  one, 
tbey  shall  notify  the  beneficiary  or  beoeflciaries 
of  tbe  deceased  members  thereof,  and  give 
Ihem,  or  their  attorneys,  an  opportnni^  to  ap- 
pear before  such  committee  within  sixty  days 
thereafter,  and  present  such  evidence  as  they 
may  have  to  establish  the  justness  or  validity  of 
flicb  claim,  and  the  said  committee  shall  try, 
bear,  and  decide  upon  the  jusUiess  or  validity 
of  !>uch  claim,  and  such  decision  sball  l>e 
Unding  upon  sucb  claimant,  unless  an  appeal 
is  taken  to  ifae  Oreat  Oamp.  The  notice  of  tbe 
appeal  from  the  decision  of  the  said  committee 
must  be  filed  with  the  great  record  keeper 
viibin  sixty  days  thereafter.  The  decision  of 
tbe  Great  Camp,  in  all  sucb  cases,  shall  be  final, 
and  no  suit  in  lawor  equity  shall  be  ^mmenced 
4ir  maintained  by  any  member  or  braeflciary." 
Flaintiira  husband,  now  dereased,  became  a 
member  of  tbe  defendant,  and  received  what 
ii  termed  a  "half  endowment  certificate," 
which  enfiiled  bim  to  receive  one  assess- 
ment on  tbe  memhersbip not  exceedingf 1,000, 
as  a  benefit  to  his  wife,  upon  satuifactory 
proof  of  his  death,  and  tbe  surrender  of 
theeertillcate,  provided  be  aball  have,  in  every 
particular,  complied  with  all  the  rules  and  repu- 
ialione  of  tbe  order.  Upon  his  death  plaintiff 
presented  her  claim  to  tbe  committee,  which 
decided  against  it  on  the  ground  that  at  the 
time  of  hu  death  be  was  not  a  member  in  good 
standing,  but  had  been  duly  and  regularly  sus- 
pended ibeTefrom,  in  accordance  with  tbe  rules 
and  regulationatlieieof.  Bbe  tben  appealed  to 


the  grand  camp,  which  also  disallowed  the 
dalm.  after  a  full  examination  and  hearing. 

She  then  brought  this  suit,  and  judgment  was 
rendered  therein  against  her. 

It  is  claimed  on  behalf  of  plaintiff  that  the 
provision  above  quoted,  which  makes  ttte  de- 
cision of  tbe  Orand  Camp  final,  is  contrary  to 
public  policy,  and  vokl,  In  that  it  ousts  tbe 
oonrt  of  jurisdiction.  No  charge  ismadetbat 
either  tbe  committee  or  the  grand  camp  acted 
fraudulently,  or  in  any  manner  contrary  to  the 
rules  and  regulations  of  tbe  order.  I  am  un- 
able to  see  any  difiference  between  the  present 
case  and  that  of  Van  Finteke  v.  Nether/and 
St.  V.  De.  P.  8oc  9&  Mich.  S78,  «  West.  Bep. 
163.  Theseorganlzationsare  purely  voluntary, 
and  it  may  well  be  considered  by  their  mem- 
bers Important  that  claims  of  this  character 
should  be  determined  by  methods  more  inex- 
pensive than  resorts  to  the  courts.  This  reason 
18  well  expressed  by  my  Brother  Champlin  in 
the  case  above  cited.  Plaintiff  seeks  to  main- 
tain a  distiDCtion  between  that  case  and  the 
present  one,  In  that  the  plaintiff  was  himself 
a  member  claiming  for  "sick  benefits,"  while 
the  plaintiff  here  is  not  a  member,  and  had  no 
voice  in  tbe  selection  of  members  of  the  tri- 
bunal. Her  right  depends  solely  upon  tbe 
voluntary  act  of  her  husband  in  becoming  a 
member.  Her  right  to  receive  the  beoefit  de- 
pended upon  his  complying  with  the  conatitn- 
tioD  and  rales  to  which  he  assented,  and  which 
became  a  pert  of  his  contract.  I  can  see  no 
reason  why  a  different  rule  should  apply  to 

Elaintiff  than  to  a  member  making  a  claim  for 
enefits.  Similar  provisions  have  been  sus- 
tained by  the  courts.  Anaeotta  Tribe  No.  if 
/.  O.^&JT.T.JfurftaeA.lSHd.  91;  TaramT. 
Howard  Ben.  AnoA  Pa.  S19;  Afaot  A  Wiite 
Smith's  Soe.  v.  Vandffke.  3  Wbart  800;  WooUeg 
V.  Independdnt  O.  of  0.  F.  Lodge  No.  tS,  61  Iowa, 
483;  Hood  v.  Railway  Pan.  A  Freight  C.  MiU. 
Ben.  Am.  81  Fed.  Bep.  63. 
Ju^ment  ^trmed. 
The  other  Justices  concurred. 


FENNSTLTANU  SUPREICB  COURT. 


O.  J.  ULLIBRIDaB  tt  al.,  AppU., 

9. 

LACKAWAimA  GOAL  CO.,  limited. 


1. 


.fa... 


Agnuatorln  ttm  ot eoalmtAmtsin^  him 

land  with  the  rigbt  to  mine  and  ramove  tiie 


aa  me  cannot,  at  least  before  tbe  vein  baa  t>eoD  ex- 
hausted, enjoin  tiie  graotee  from  using  tunnels 
out  through  the  bodyot  the  ooal  for  the  removal 
of  other  ooal  from  beneath  lands  adjolalng.thqse 
of  the  grantor 

iSterrett,  MeCoQum  and  UiUhm.  3J.,  Otuent^ 
(Oetober«.Un.) 


Kon.— Cmvqiaiiee  of  ntnaral  beneath  mirfaee  of 
land. 

The  mloerala  beneath  the  surface  of  land  may  be 
ooareyed  by  deed,  distinct  from  the  right  to  tbe 
nrtmee.  and  are  a  oorporoal  hereditament  passing 
bj  deed.  Lee  v.  Bumgardner,  66  Va.  815. 

A  demise  of  coal  under  the  surfaoe  of  a  specified 
pfesoe  of  hmd  la  a  sale  of  tbe  ooal.  FalrchUd  v. 
rairahtld  iV*.)  1  Cent.  Bep.  Ki. 

The  grant  of  a  rigbt  to  mloe  ooal  in  tbe  land  of 
tlw  lessen-  and  remove  It  therefrom  is  a  grant  of  an 
bitereat  in  tbe  land  itaelf,  and  not  a  mere  license 
to  take  tbe  ooaL  Hope'a  Appi.  ffa.'  8  CenL 

a 


Where  Rrantee con traoted  to  pay  aspedfled  prloe 
per  ton,  the  butrument  was  a  aale  of  the  coal  oot- 
wltbstanding  the  parties  oontraoted  aa  "leasor  ana 
leence."  Delaware.  L.  ft  W.  B.  Co.  T.  bandonoa, 
100  Pa.  GS3. 1  Cent  Kep.  VS. 

Huoh  interest  of  the  lessee  Is  property  liable  to 
sale  on  judgment  and  exeoution.  as  real  estate. 
Hyatt  V.  Tinoennea  Nat  Bank,  U3  U.  8.  406,  88  L. 

A  sale  of  ooal  to  be  mined  with  honNS.  shops, 
sbutes.  drums,  etc,  and  other  appurtenances, 
witb  DO  covenant  to  repair  or  return  suoh  appur* 
tenaooea,  oarrlea  title  to  auob  artfoiea.  Montooth 
v.  Gamble,  MO. 
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APPEAL  by  oomplflinants  from  a  decree  of 
tbe  Court  of  Common  Pleaa  for  Lacka- 
waDDtt  Oounty  In  favor  of 'defeodaot  in  a  suit 
brouKbt  to  enjoin  the  uae  of  tunnels  under 
complaiDants'  land  for  tbe  mining  of  coal  un- 
derlying lands  adjofaiing  tbose  of  complain- 
ants. Afirmed. 
Tbe  facts  are  stated  in  tbe  opinl<»i. 
Messrt.  John  S.  Harding*  and  Oarrick 
M.  Harding',  for  appellants: 

The  great  rule  of  iDterivetation,  with  respect 
to  deeds  and  contracts,  is  to  put  such  a  con- 
struction upon  them  as  will  effectuate  tbe  in- 
tention of  the  parties,  if  such  intention  be  con- 
sistent with  tho  prindples  of  law. 

UoUingmcorih  v.  Fry,  4  U.  8.  4  Dall.  845, 
1  L.  ed.  860;S((Biwrv.4&Bt!er,9  Serg.  &  R  450; 
Doev.Burt,  1  T.  R.  701. 

As  the  coal  was  mined  out  and  removed, 
tbere  resulted  an  "open  way"  a  "space,"  or  a 
"chamber,"  throng,  under  and  across  tbe 
plaintiff's  property.  Tbe  roof  above,  the  floor 
below,  the  "chamber"  between,  each  and  all 
were  real  estate.  One  may  own  a  chamber 
even  in  a  house  as  bis  separate  real  estate. 

Doe  V.  Burt,  tvpra;  Loring  v.  Boom,  4 
Haas.  676;  8<mA  Venq.  Muting  Hovae  Propr«, 
T.  LoaOi,  1  Mei.  641;  Chmdwrough  v.  (Trera,  10 
Conn.  818. 

Plaintiffs  were  tbe  owners  of  tbis  real  estate. 
It  cannot  be  said  that  tbey  conveyed  it  away 
when  tbey  executed  the  so-called  lease. 

If  the  plaintifls  were  reversioners  of  the 
"chsmlier, '  th^  certain^  could  maintain  an 
action  for  Uie  violatiDn  of  any  of  tbeir  rights 
in  connection  with  it  Tbe  degree  of  damage 
was  wholly  immaterial. 

^Ripka  V.  Sergeant,  7  Watts  4  8.  9;  Paa- 
toriv*  V.  Msher,  1  Kawle,  27;  Seneca  R.  Go. 
T.  Avburn  &  RoelMter  R.  Co.  h  Hill,  170. 
^'A  grout  of  a  part  of  an  owner's  premises,  as 
of  tbe  coal  under  tbe  surface,  or  a  mine,  wiU 
carry  with  it  and  create  such  easements  as  may 


be  necesBary  for  tbe  attainment  of  tbe  subject 
matter  of  the  ^ot;  thus  a  grant  of  coal  in  a 

{>lace  creates  an  easementof  eotraoceaod  min- 
Dgand  canying  aw», 

Siyting  t.  Handoua  O.  A  Min.  Co.  110  HI. 
290;  Marvin  T.  AvtMter  Iron  Min.  Co.  55  N. 
Y.  638. 

But  an  easement  in,  over,  or  through  land, 
must  be  restricted  to  the  purpose  for  which  it 
was  granted;  and  ownership  of  tbe  easement 
will  uot  justify  tbe  use  of  the  land,  in,  or 
through  which  it  exists,  for  other  purposes. 

KaUr  V.   Seaman,  49  Me.  207;  Newt  t. 
Hemphill,  68  N.  H.  636;  VaUey  FatU  Oo. 
Dolan,  9  R.  I.  489. 

And  the  burden  of  a  servient  tenement  must 
not  be  increased  bj  new  or  extended  methods 
of  use  not  strictly  dedurible  from  tbe  grant. 

Washb.  Real  Prop.  bk.  2,  p.  S80:  Che»tnut 
HiU  Spring  ffoum  Tump.  Co.  t.  Piper,  TI  Pa. 
432;  BU^ardmm  t.  CUmmtt.  89 1^.  603. 

If  one  who  has  a  way  for  one  purpose  makes 
use  of  it  for  another,  he  becomes  a  trespasser 
as  much  as  though  be  bad  no  easement  at  kU 
in  the  land. 

Cowling  V.  Biggintm.  4  Mees.  &  W.  245 
BaUard  t.  Dgmn.  1  Taunt.  279. 

Wbeie  one  who  was  the  owner  of  a  two-acre 
mowing  lot,  and  bad  a  right  of  way  across  an- 
other's land  adjoining  it,  for  the  purpose  of 
bringing  away  bay,  purchased  another  lot  ad- 
jotuiog  tbe  last,  from  which  he  carried  hay 
over  tbe  land  of  tbe  other  also,  though  mixed 
with  hay  from  his  two-acre  lot,  he  was  held  to 
be  a  trespasser. 

Bneett  v.  King,  1  Hod.  190:  Davenport  r. 
Lammm,  21  Pick.  TS.  See  Garritt  v.  ^arp, 
8  Ad.  A  Kl.  m. 

Where  Miller,  by  writing,  sold  all  tbe  coal 
under  a  tract  of  land,  with  privilege  to  the 
vendee  to  use  tbe  railroad,  tenements  and  other 
improvements  of  Miller.  McQloskey,  tbe  ven- 
dee, to  remove  tbe  ooal  in  forty  years;  at  tbe 


Under  an  Bbsolute  sale  of  ooal  tor  a  ^ross  HUm, 
and  to  enable  purchasers  to  mine  and  remove  tbe 
coal  and  leasing  a  few  acres  tOl  tbe  coal  la  ex- 
hausted, grantees  and  their  anlgna  have  tbe  whole 
term  to  mine  and  remove  the  ooal.  Consolidated 
Coal  Go.  V.  Scbmiraeur,  135  IlL  831.  • 

Dndor  a  contract  of  sale  of  ooal  binding  a  pur- 
chaser to  mine  and  remove  a  certain  quantity 
yearly  "or  pay  for  tbe  same  as  though  mined  after 
proving  that  a  certain  quaatfty  was  mined  plaintiff 
most  prove  that  it  was  shipped  and  not  sold  at  the 
mines.   Bestwlck  v.  Ormsby  Coal  Co.  129  Pa.  593. 

One  having  the  exclusive  right  to  mine  ooal  np- 
on  a  tract  of  land  has  the  rigbt  of  pcaaeeslon,  even 
as  against  the  owner  of  tbe  soil,  so  far  as  Is  neces- 
sary to  carr^  on  his  mining  operations.  Benavtdea 
v.  Hunt.  79  Tex.  383. 

A  purchaser  under  a  contract,  who  has  delivered 
ap  a  deed  at  ndease.  Is  Hable  for  the  ooal  tndned 
thereon  accordlngto  tbe  contntot  so  long  as  he  ie> 
mains  In  ponesslon,  Bestwlck  r.  Ormsby  Coal  Co. 
eupra. 

Bltfia»afoiimercifwmfaManA«)ifminmiL 
Tbe  owner  of  The  surface  has  aright  to  actual 

support  for  his  soil,  and  the  owner  of  the  coal  haa 
a  rl^lit  to  take  out  the  coal  In  any  way  be  plea^esi 
m  that  he  supports  the  surface  In  Its  ancient  con- 
dition. Humbert  V.  KUgore  (Pa.)  fl  Ceot.  Kep.  406. 

A  grantor  of  tbe  fee  of  tbe  surface  of  land  may 
resori'e  hn  estate  Id  fee  In  tbe  minerals,  and  each 

iaL.aA. 
« 


estate  will  be  snbjeot  to  the  law  of  desoenl.  devtee. 
and  oonveyoDoe.  SUnoald  v.  UcOowan.  8S  Ky.  91. 

Tbe  right  to  mlnetab,  timber,  and  a  mlll-sfie,  re- 
served to  tbe  grantor  In  oonveyanee  of  certain 
parcels  of  land,  wUI  not  pass  by  bis  suteequent 
csnvey&Boe  of  the  wbole  tract.  expreaAy  except- 
ing tbe  parcels  pnvIouslyoDDveyed.  ibiif. 

ZAiMNtv  tir  oiMtsrqr  aiiiflttetllifiA       of  the  Mn- 
eroL 

wbere  tbe  surface  owned  by^bne  person  and 
the  coal  by  anotber,  tbe  former  Is  liable  in  tres- 
pass for  minintr  without  a  lloense.  Ashman  v. 
Wljrton  (Pa.)  9  Cent.  Rep.  ftS. 

Tbe  lessors  of  coni  lands  are  liable  for  taxes  ao- 
seseed  on  the  unmlnodcoal  as  wetlas  on  thcsurfnce 
tuuds,  under  a  clause  In  the  lease  that  they  "shall 
pay  tUI  taxes  on  lands  bereby  leased."  tbe  teesees  to 
pay  taxes  on  the  ooal  after  It  b  mined.  Miles  v. 
Delaware  ft  H.  Canal  Co.  140  Pa.  m. 

Where  the  lessors  engage  to  pay  an  the  taxes  im- 
posed upon  cnal  in  the  ground,  tbts  obllguUou  is  not 
affected  by  a  subsequent  deed  of  a  part  of  tbe  aur> 
face  of  tbe  ground  to  tbe  Ie8see,'0r  by  the  fact 
that  the  courts  subecqncntly  held  that  the  lease 
was  in  effect  a  sale  of  the  coal.  'Woodwaprt  t. 
IVlaware,  L.  &  W.  H.  Co.  (Pa.)  K  W.  N.  C.  202. 

The  owner  of  the  coal  18  Heble  to  tbe  owner  of 
tbe  surface,  if  a  spring  Is  ruined  tbrougfa  his  fnfl- 
ure  to  properly  support  tbe  surtace.  Oumbon  t. 
Kllgore  (Pa.)  eCenti  Hep.  408. 
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txpintioa  of  whiob  Mma,  or  on  tfae  ntnoTal 
of  the  coal,  "tbe  riffbteor  pririleKes  hereby 
^oted  sball  oeaae,  it  waa  b«1d  that  the 
Tendee  bad  oo  rigbt  to  twe  tbe  improveaieDts, 
for  remeviDgt  eta.,  olber  coal  tban  tbat 
meotioDed  in  the  writing. 

MeClotkeif  t.  MiUer.  n  Fft.  161. 

Mem*.  Mvarjr  A.  Kwpp  nnd  Evaratt 
Warram,  for  appellee: 

Tbe  iDatnioieDt  or  cnntraet  between  tbe  par- 
lies Ls,  under  the  laws  of  tbis  Commoowealtb, 
a  Mie  of  tbe  subjacent  wratum  of  ooaL 

Defendant  faanng  pntcbued  from  plaJntiffa. 
and  become  the  owner  In  fee  of  the  subjacent 
stratum  of  coal,  may  put  tbe  same  to  any  uae, 
so  king  as  tbe  ooatnct  relations  betweai  plain- 
tiffs ami  defendants  are  not  violated. 

CaldweU  v.  Falton.  81  Pa.  47S;  CaldmU 
Coptland,  87  Pa.  427:  Barm*  t.  Mavuon,  1 
Maule  &  8. 87:  Sandman  v.  ScrantoH,  1W>  Pak 
469:  Delawar*,  L.ttW.B.  Co.  v.Softdmon,  1 
Cent.  Rep.  108,  109  Ps.  688. 

By  the  CMiveyance  defendants  took  the  fee- 
sioiple  title  as  actual  owners  of  tfae  land,  con- 
sisting of  tbe  veins  of  coal  aodarlying  tbe  tract 
of  surface  brad  mentioned  io  tbe  plaintiff's  bill. 

DunbfT  I/kmuu*  0».  V.  Fairemd  (Fa.)  Oct. 
7. 188». 

Owniog  this  land,  defendants  may  use  it  as 
tbey  like,  so  tbat  there  is  no  breach  of  contract 
rijchta  of  plaiotitFs,  and  tbe  injunction  "Sic 
Mterttvo,  vtalienum  nan  l€tda»,"  m  not  violated. 

Broom.  I^egal  Maxims,  p.  264;  Austin, 
Jnrisp.  §  515;  AndeiBon,  Law  Diet.  p.  741; 
MscSwinney,  Mines,  p.  67, 

We  are  ntit  using  or  io  any  manner  interfer- 
ing with  plaintiff's  property. 

Hantiiton  v.  Qrdkam.  L.  Jt.  3  H.  L.  Sc.  166; 
Bovter  v.  Madean.  2  DeG.  F.  &  J.  41R;  Uam- 
iUoti  T.  Dunlop,  L.  R.  10  App.  Caa  813;  Bal- 
iaterkiih  8.  L.  dk  C.  Min.  Co.  v.  Harrimn,  h. 
a  6  P.  C.  App.  Cas.  40;  Eai^\.  QranoUk, 
L.  R  S  Cb.  DiT.  826. 

Haintiffs  endeavor  to  distinguish  Proud  v. 
Bata,  34  L,  J.  Ch.  406,  for  the  reason  that  tbe 
subject  tbm  arose  under  an  exception.  But 
there  is  no  difference  between  tbe  effect  of 
words  io  a  grant  and  words  in  an  exception. 

3  Wastab.  Real  Prop.  p.  483;  Shep.  Touch. 
100;  Whitaktr  t.  Brown,  46  Pa.  199. 

An  instnictiTe  disciuslon  of  tbe  subject 
"  Horizontal  Divisions  of  Land,"  appears  in 
American  Law  Roister,  vol.  1,  N.  S.  p.  677. 

See  also  Erskinn  Institutes  of  the  Law  of 
ScotUnd;  Armstrong  v.  GatdwOtt  68  Pa.  284. 

Gra— ,  delivered  the  opinion  of  the 
court: 

It  is  not  at  all  questioned,  but  la  expressly 
concedod,  by  tiie  learned  counsel  for  the  ap- 
pellants, that  the  agreement  between  these 
parties  is  an  absolute  sale  to  tbe  defeudant  of 
all  the  merchantable  coal  underlying  the  tract 
of  land  in  question,  and  that  tLe  surface  of 
tbe  land  and  the  minerals  beneath  it  may  be 
dissevered  In  title  and  become  separate  tene- 
ments. This  doctrine  has  been  so  frequently 
decided  by  this  court,  and  in  such  varying 
circumstances,  that  a  mere  reference  to  some 
of  the  leading  cases  will  be  all  that  is  nec- 
essary, for  the  present  occasion.  Caldiceli 
v.  FulUm.  81  Pa.  475:  Oalduell  v.  Cmieland, 
37  Pa.  427 ;  Seruntm  T.  J^UUpt,  94  Pa.  16 ; 
ULlR  A. 


8and^*i»kv.  SertmtoH,  105  Pa.  itdiOHmuait, 
L,  d:  W.  Cq.  v.  Sa^^enon,.  109  Pa  688, 
1  Cent.  Hep.  102. 

In  the  opiuions  delivered  in  the  foregoing 
and  other  cases,  we  have  emphutioally  de- 
cided that  the  coal  or  other  mineral  beneath 
the  surface  is  land,  and  ia  attended  witli  all 
the  attributes  and  incidents  peculiar  to  the 
ownership  of  land.  We  have  held  tbe  min- 
eral to  be  a  oorporeal  and  not  an  incorporeal 
hercditftmeut;  that  the  surface  may  be  held 
in  fee  by  one  person  and  the  mineral  also  in 
foe  by  another  person ;  liiat  the  mineral  may 
be  subject  to  taxation  as  land,  sod  the  sur- 
face to  an  independent  taction  as  land,  when 
owned  by  a  different  person ;  that  posscssiou 
of  tlie  mineral  may  be  recovered  by  ^ectmeut 
and  title  to  it  may  he  acquired  by  adverse 
possession  under  the  Stntute  of  Limitations, 
though  not  bv  prescription  because  it  ia  not 
ao  incoiporsal  right.  In  short,  we  have  for 
nearly  half  a  century  judicially  regarded 
the  ownership  of  mineral,  where  it  has  been 
properly  severed  from  tbe  surface,  as  the 
ownership  of  land  to  all  intents  and  purposes. 
Said  Strong,  J. ,  In  Galdmll  v.  Fulton,  tupra: 
"Coal  and  minerals  in  place  are  land.  It  is 
no  longer  to  be  doubted  they  are  subject  to 
conveyance  as  such.  NoUiing  ia  more  com- 
mon in  Pennsylvania  than  that  the  surface 
rigbt  should  be  in  one  man,  and  tbe  mineral 
rigbt  in  another.  It  is  not  denied  in  such  a 
case  that  both  are  landowners,  both  holder» 
of  a  corporeal  hereditamunt."  Woodward, 
in  CaldweU  v.  Copeland,  supra,  said : 
"'Tbne  Is  no  more  reason  why  mines  in 
another's  land,  whether  opened  or  unopened, 
mav  not  be  held  by  a  deed  duly  acknowledged 
and  recorded,  tban  why  land  in  its  most  or- 
dinary signincance  may  not  be  so  held.  In 
other  wot'ds,  mines  are  lands  and  subject  to 
the  same  laws  of  possession  and  conveyance. " 

In  the  litigated  causes  the  contentions  have 
been  rather  upon  the  interpretation  and  legal 
effect  of  the  instruments  under  which  the 
questions  lutve  arisen,  than  upon  the  doctrine 
itself.  No  such  contention  arises  here  as 
counsel  have  very  candidly  conceded,  what 
was  indeed  inevitable,  that  the  ins&ument 
between  the  present  parties  came  nearly  with- 
in  the  adjuaged  eases  and  created  an  estate 
in  fee  simple  in  the  defendant  In  the  coal 
underlying  the  plaintiff's  surface.  It  in- 
cludes "all  the  merchantable  coal"  under  the 
surface,  "with  the  sole  and  exclusive  right 
to  mine  and  remove  tbe  same,"  and  with  this 
habendum :  "  To  have  and  to  hold  the  coal 
in  and  under  said  land  luto  the  said  party 
of  the  second  part,  its  successors  or  assigns, 
until  the  exhaustion  thereof  under  the  terms 
of  this  indenture." 

It  is  not  possible  that  there  can  be  any 
question  tbat  tbis  is  an  absolute  grant  in  fee 
simple.of  all  the  coal  under  the  surface  of 
the  tract. 

But  it  is  contended  with  great  earnestness 
and  ability  by  the  learned  counsel  for  the 
appellants,  Uiat  nothing  more  tbau  the  coal 
passed  to  the  defendant  under  the  agreement, 
and  as  to  the  chamber  or  space  left  by  the 
removal  of  the  coal  under  the  mining  opera- 
tions of  tbe  defendant,  the  f>lsintill3  werc 
still  owners  in  fee,  or  reversioners,  with  a 
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right  which  could  not  bq  loTaded  by  the  de- 1 
fendant,  except  for  the  purpose  of  rernoTing 
the  coal  that  underlaid  the  Burface.    Thts  I 
hriugB  UB  to  consider  the  precise  character  of 
the  present  proceeding  and  the  particular 

?[ueBtlon  that  arises  under  it.  The  proceed- 
ng  is  a  bill  in  equity  to  restrain  tlie  defend- 
ant from  removing  cob.\  belonging  to  them 
on  another  tract  adjoining  this  tract  on  the 
north,  by  moving  the  same  through  a  tunnel 
or  way  made  by  the  defendant  through  one 
of  th6  underlying  veins  of  a>al  across  the 
tract  to  the  oraer  land  of  the  defendant,  two 
hundred  feet  below  the  surface,  of  ccmsider- 
able  breadth,  and  twelve  feet  in  height.  It 
is  alleged  in  the  bill  that  this  way  was  pro- 
duced b^  the  mining  operations  of  the  de- 
fendant In  acoordanoe  with  the  contract,  and 
that  the  defendant,  having  acquired  the  ad- 
joininz  property  after  the  agreement  with 
the  platDtiffs  was  made,  has  been  and  is 
taking  out  coal  from  the  adjoining  tract 
through  and  over  this  tunnel  or  way,  and 
this  Is  claimed  to  be  an  illegal  use  of  the 
plaintiffs'  property  which  they  ask  to  have 
restrained.  The  argument  is  that  it  was  not 
within  the  inteotioQ  of  the  parties  that  such 
a  right  should  be  granted  or  exercised,  and 
thaC  wheUier  It  was  or  not,  the  plaintiffs 
have  such  a  pro^wrty  in  the  chamber  or  space 
left  by  the  mining  operations  that  it  cannot 
be  used  without  their  permission.  There  is 
nothing  in  the  Instrument,  or  in  the  circum- 
stances snrrnunding  It,  which  can  give  any 
force  to  the  argument  from  intention.  We 
cannot  know  what  was  the  intention  oi  the 
parties  except  from  the  terms  of  their  con- 
tract. The  defendant  demurred  to  the  bill 
for  want  of  equity.  No  testimony  of  any 
kind  has  been  taken.  The  bill  makes  uo 
averment  of  any  intention  of  either  of  the 
parties  but  simply  sets  out  the  contract,  and 
the  acts  of  the  defendant  in  executing  its 
terms.  Of  course  there  are  no  surrounding 
facts  that  we  can  consider.  There  are  none 
in  the  bill  except  such  as  are  subsequent  to 
the  contract,  and  tliese  amount  only  to  an 
allegation  of  the  subsequently  acquired  in- 
terest of  the  defendant  in  the  adjoining  prop- 
erty, and  the  removal  of  coal .  therefrom 
through  the  way  made  by  the  removal  of  the 
coal  under  the  tract. 

The  proposition  tbat  the  plaintiffs  have  a 
fee  in  the  chamber  or  space  left  by  the  re- 
moval of  tlie  coal  antagonistic  to  the  right 
of  the  defendant  to  use  it,  is  a  novel  one. 
No  authority  is  cited  to  support  it,  and  it 
seems  quite  incongruous  with  the  admitted 
ownership  and  estate  of  the  defendant  in  the 
coal  displaced.  Under  all  the  decisions,  the 
coal  in  place  was  absolutely  owned  in  fee 
simple  by  the  defendant.  In  a  state  of 
nature  the  coal  necefmarily  occupied  apace. 
How  could  the  defendant  own  the  coal  ab- 
solutely and  in  fee  simple,  and  not  own  the 
space  it  occupied?  Or  how  la  it  possible  to 
conceive  of  such  a  thing  as  the  ownersliip  of 
the  space  independently  of  the  coal?  If  the 
coal  in  place  is  a  part  of  the  very  substanco 
of  the  soil,  more  corporeal  than  the  surface, 
as  was  said  in  Gildtrell  v.  Fulton,  how  can 
the  law  regard  the  space  which  the  substance 
occupies  as  other  than  the  substance  itself? 
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Of  course  such  an  idea  Is  incapable  of  practi' 
csl  application  except  upon  the  theory  that 
the  coal  is  not  a  corporeal  substance  to  be 
sold  and  delivered,  but  that  only  an  inooT' 
poreal  right  to  remove  It  passes  to  the  erantae 
under  a  conveyance.  A.nd  such  is  the  real 
nature  of  the  appellants'  argument.  It  could 
not  be  otherwise.  Certainly  If  such  were 
the  nature  of  the  defendant's  ri^ht,  the  argu- 
ment and  the  anthoritlee  cited  in  support  of 
it,  would  be  applicable  and  of  controlling 
force ;  but  it  is  a  sufficient  reply  to  all  of 
tbem  to  say  that  all  the  decisions  are  directlv 
the  oUier  way  and  that  tbey  all  establish  that 
a  conveyance  of  the  coal  in  fee  carries  every- 
thing with  ft,  just  as  fully  and  completely 
as  a  conveyance  of  the  soil  above.  We  said 
in  CaldweU  v.  FuUon:  "It  is  a  common 
thing  in  the  mineral  districts  of  Pennsylva-' 
nia  n»  the  surface  to  belong  to  one  owner, 
and  the  coal  whiidi  It  covers  to  another. 
Both  the  surface  and  the  coal  are  held  by- 
deeds  executed  and  delivered  and  recorded 
in  the  same  manner;  and  there  is  no  more 
reason  for  considering  the  coal  an  incorporeal 
hereditament  because  it  has  not  been  opened, 
than  there  is  for  considering  the  aoil  such 
because  It  has  not  been  ploughed.  Still 
less  reason  Is  there  for  calling  it  an  iocor- 

Soreal  hereditamt  nt  if  the  deed  happen  to 
escribe  the  grant  as  a  right  to  enter,  dig, 
and  carry  away  all  the  coal,  instead  of  de- 
scribing the  coal  without  the  customary  cir- 
cumlocution. In  all  these  cases,  where  tlio 
right  rather  than  the  thing  is  described,  no- 
body is  at  a  loss  to  know  what  is  intended 
to  pass.  It  is  the  thing  that  is  bought  and 
sold.  And  when  that  is  a  coal  bed,  it  is  an 
abuse  of  language,  and  an  unnecessary  ap- 
plication of  legal  distinctions,  to  call  it  an 
incorporeal  hereditament."  If,  then,  the 
coal  in  place  is  a  pure  corporeal  heredita- 
ment, the  title  in  fee  simple  to  which  passea 
;  to  a  purchaser  by  apt  conveyance,  there  would 
be  no  more  propriety  in  claiming  a  title  in 
the  grantor  to  the  space  It  occupies,  than 
there  would  be  in  claiming  a  similar  riglit 
in  a  vendor  of  the  surface  to  the  space  de- 
veloped by  the  vendee  in  digging  the  cellar 
and  foundations  of  a  house.  We  are  alto- 
getlier  unwilling  to  adopt  any  such  view  of 
the  rights  of  the  parties  in  either  of  such 
cases.  By  the  necessity  of  the  c«?e  the  ap- 
pellants argue  that  the  defendant's  right 
in  the  chamber  or  way  is  only  an  easement, 
and  then  cite  authorities  that  un  easement 
can  only  be  exercise<l  to  the  extent  of  tho 
grant.  But  as  we  have  already  seen  this  is 
in  direct  hostility  to  all  the  audinritits  on 
that  subject.  If  the  subject  bo  further  con- 
sidered upon  principle,  it  will  l>e  found 
lifflcult  to  understand  that  anv  property  riijht 
of  the  appellants  ia  invaded  by  lli*'  action 
of  the  defendant.  According  to  the  aver- 
ments of  the  bill  the  tunnel  or  way  is  cut 
through  a  vein  of  coal,  two  hundred  feet 
below  the  surface  and  is  twelve  feet  high, 
and  it  extends  in  the  vein  all  the'  way  from 
the  one  side  to  the  other  of  the  tract.  In 
this  way  or  chamber  the  plaintiffs,  as  owners 
of  the  surface,  have  no  right  or  title.  They 
have  no  access  to  it.  they  cannot  use  It,  they 
are  in  no  manner  obstructed  or  injured  by- 
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it  Nor  can  we  understand  how  thev  are  or 
can  be  injured  in  any  other  way.  It  is  of 
DO  avail  to  say  generally  in  the  bill  that  tbey 
are  injured.  The  Injury  must  he  stated 
qieciflcally  so  that  a  court  may  know  what 
it  is.  This  is  not  done  and  we  know  not 
what  tbe  injury  complained  <tf  Is.  How, 
then,  can  we  enjoin  the  defendant?  We  are 
h<^h1  to  enjoin  against  the  removal  of  coal 
from  the  adjoining  tract,  but  this  is  a  matter 
with  which  the  plaintiffs  have  no  concern. 
Tbey  do  not  [wetend  to  have  any  title  or  in- 
tmst  In  tfaat  coal.  Tbey  ask  to  enjoin  re- 
moving tliat  coal  through  the  chamber  or  way 
made  by  the  defeudiiDt  tiirongh  its  own 
property,  to  wit  the  coal  sold  to  them  by  the 
pluntiffs.  Why  or  for  what  reason  should 
we  do  this?  The  plaintiffs  would  gain  noth- 
ing which  they  do  not  now  have,  if  we  did. 
No  complaint  is  made  in  the  plaintifls*  bill 
of  either  Uie  deprivation  or  injury  of  any 
right  growing  out  of  the  contract.  The 
plaintilb  cannot  possibly  use  soy  part  of 
•hp  "psfe  left  by  the  removal  of  the  coal,  and 
hence  tbey  are  not  obstructed  in  the  slightest 
ucgree.  I'be  right  to  use  that  space  is  ex* 
rliiiriTely  in  the  defendant  and  that  use  is 
not,  and  cannot  be,  questioned  by  the  plain- 
lilfB.  It  is  not  alleged  that  tbe  defendant 
htt  failed  to  perform  any  duty  imposed  upon 
it  by  the  contract.  We  are  bound  to  assume, 
UKwfore.  tfaat  all  the  ooal  which  the  defend- 
ant agreed  to  take  out  or  pay  for  e&oh  year 
uus  b<:t:u  taken  out  or  paid  for.  In  no  cir- 
cutnstaDces  would  the  case  be  a  proper  one 
for  an  injunction. 

But  upon  the  authorities  the  case  is  entirely 
with  the  defendant.  Tbe  question  has  arisen 
in  sereral  oases  in  the  British  courts,  and  the 
ri|Fht  of  the  owner  of  the  coal  to  use  the 
tannel  or  way  to  carry  other  coal  through  it 
tlwn  thnt  underlying  the  land  of  the  surface 
owner  has  always  been  affirmed.  The  sub- 
jtxi,  IS  uius  presented  in  MacSwioney  on 
Mines,  page  87:  "The  owner  in  fee  simple 
or  tail  of  lands  containing  mines  or  quarries 
bu  an  absolute  right  to  use  them,  and  the 
chamber  which  encloses  them,  and  the  space 
(Tsliell  which  the  working  of  the  minerals 
creates,  and  the  subsoil  generallv,  in  any 
manner  whicli  he  thinks  proper.  And  where 
the  owner  in  fee  simple  of  lands  grants  them, 
excepting  the  underlying  mines,  he  has,  with 
reanect  to  those  mines,  a  similar  right.  And 
u  oy  excepting  the  mines  he  ipao  facto  ex- 
cepts the  chamber  which  encloses  them,  be 
'»>•  a  limilar  right  with  respect  to  that 
chamber,  and  wiUi  respect  to  the  space  or 
■bell  whi<A  tbe  working  of  the  minerals 
■testes.  The  ccmtaining  chamber  Is  not 
purely  and  solely  a  species  of  property 
*hich  can  only  bo  made  profituhle  by  the 
Knioral  of  the  inclosed  minerals,  with  tht; 
incidental  rights  of  using  all  proper  means 
for  obtaioiDg  them.  It  is  a  species  of  prop- 
ety  which  u  ag  tree  as  other  property  from 
rwtrlctioQs  M  to  tta  mode  of  use.  The 
snotor  may  thenfore  use  the  space  or  shell 
<^ted  b^  nis  pnvious  working  of  the.  in- 
closed minerals  as  a  thorouirhfare  for  the 
c^age  of  minerals  gotten  out  of  his  ad- 
joioing  laud.  And  if.  instead  of  working 
UK  inclosed  minerals  and  then  utilizing  the 
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space  or  shell  thereby  created,  he  prefers  to 
cut  a  passage  through  those  minerals  fur  the- 
express  purpose  of  using  it,  and  to  accord- 
ingly use  it  as  a  thoroughfare  for  tbetarrtage- 
of  other  minerals,  he  Is  entitled  to  do  so." 

In  Bamitton  v.  Graham,  L.  R.  2  H.  L. 
Sc.  166,  there  was  an  exception  In  a  free- 
charter  in  favor  of  the  Duke  of  Hamilton 
and  his  heirs  of  all  the  coal  and  limestone- 
within  the  lands  granted.  He  was  the  owner 
of  three  estates,  Clydesmlll,  Cambuslang, 
and  Morristown,  and  one  Oraham  had  become 
the  owner  of  the  sorfooe  oi  Cu&btiiluig. 
The  Duke  leased  the  coal  in  Clydeunill  and 
a  portion  of  the  ooal  under  Mr.  Graham'a 
surface  in  Cambuslang,  and  his  lessees  at 
once  made  use  of  a  passageway  through  the 
coal  underlying  Graham^s  surface,  for  the 
conveyance  of  other  coal  and  limestone  mined 
from  the  estates  of  Clvdennlll  and  Morris- 
town,  and  this  coal  and  limestone  the  Duke 
owned  by  virtue  of  the  reservation,  or  ex- 
ception out  of  the  grant  of  the  surface.  Mr. 
Graham  brought  an  action  to  stop  the  further 
use  of  tlie  passage  but  it  was  held  on  appeal 
to  tbe  house  of  lords  that  this  was  a  rightful 
use  of  the  naasage.  Lord  Westbury,  deliver- 
ing his  opinion,  said :  "  You  may  approach 
it  laterally  from  another  estate,  for  the  pur- 
pose of  mining  tbe  minerals.  Ton  may  use 
the  strata  which  you  have  reserved  to  your- 
.  self,  or  rather  declared  to  remain  in  yourself, 
in  any  manner  consistent  with  ownership. 
You  may  traverse  It  front  any  adjoining  laud 
you  have.  You  may  create  a  road  or  tunnel 
through  it.  And  you  may,  through  that  road 
or  tunnel,  carry  either  the  minerals  or  any 
nther  proceeds  of  an  adjoining  estate.  You 
therefore  have,  for  there  is  nothing  to  restrain 
you,  the  same  universal  right  ana  unlimited 
power  of  enjoyment  of  the  estnte  that  remains 
in  you,  as  you  liad  antecedently  to  tbe  grant 
of  the  dominium  vtiie,  the  enjoyment  of 
which  that  grant  of  the  dominium  utile  In 
no  respect  impairs  or  affects."  Lord  Colon- 
say,  In  tbe  same  case,  said:  "It  is  a  great 
mistake  to  say  that  the  Dtike  has  no  right  to 
use  theae  minerals  except  for  the  purpose  of 
bringing  them  to  the  surface.  He  may  use 
them  in  the  way  which  is  most  beneflcial  to 
himself.  .  .  .  There  is  no  doubt  that  the 
Duke  of  Hamilton  was  not  entitled  to  in- 
greaso  tbe  buidcns  upon  the  servitude  on  the- 
surface  by  bringing  the  minerals  from  the 
other  property  over  Uie  snrface.  The  surfate 
was  the  servient  tenement  and  tbe  minerals 
under  that  tenement  were  tbe  dominant  tene- 
ment in  re^rd  to  that  particular  right  of 
servitutte.  But  the  principle  does  not  apply 
in  regard  to  the  right  of  property,  and  to 
say  that  he  is  canying  the  minerals  through 
the  propiTty  of  tliu  pursuer  is  anotlitr  mis- 
take. He  is  carrying  tliem  through  his  own 
property  and  not  through  the  property  of  tho 
pursuer  at  all.  There  is  a  want  of  keeping 
m  view  tbe  distinction  between  the  riglit  ol 
property  and  tbe  right  of  servitude  here, 
which  seems  to  me  tohave  led  to  an  erroneous 
udgment  in  the  case.  I  conceive  tlint  no 
ong  as  there  is  any  of  the  mineral  prnpt-ny 
which  the  Duke  of  Hamilton  bus.  in-  is  en- 
titled to  use  any  of  that  property  in  ilie  iiMnte- 
which  is  most  beneficial  to  hi'niK'lf.*'  Tho- 


Digitized  by 


483 


PmmSTT.TASU 


SUFRKMS  CcnBT, 


OCT., 


T^rd  Chuioellor  also  said,  referring  to  bis 
opinioQ  in  the  ease  of  Pnmd  v.  Batik,  84  L. 
J.  Oil.  406:  "As  to  Uie  excepted  minta,  I 
held  thtO,  the  owner  had  an  absolute  right  to 
do  aa  he  pleased  wlUi  them,  and  tiiat  he 
therefore  bad  a  right  to  carry  his  coal  through 
them." 

In  this  lost- mentioned  case  of  Proud  v. 
Bntes  a  lease  was  made  of  the  waste  land 
of  tbe  manor  with  an  exception  of  tlie  mine 
and  quarries  with  full  power  to  win  and 
work  the  same.  A  way  available  for  tbe 
rarriage  of  minerals  lay  exclusively  witbin 
the  excepted  mines  and  the  lord  claimed  tbe 
right  to  carry  through  this  way  minerals 
worked  on  other  property  than  that  embraced 
in  the  lease.  The  court  held  that  he  tiad  an 
al>so]ute  right  to  do  what  he  pleased  with 
the  except^  mine  and  therefore  he  had  a 
right  to  carry  tbTongh  them  minerals  from 
wherever  gotten.  Viee-ChaTieeUar  Wood,  fn 
deliveringnisopinion,  said :  "Now whether 
tbe  word  'mines'  be  used,  as  it  often  was, 
in  tbe  sense  of  minerals,  the  thing  dug  out 
of  the  mine  or  Uiat  wbi(^  contains  the  min- 
erals, that  which  contains  cannot  be  less  than 
the  thing  contained:  and  therefore  there  is 
no  doubt  that  the  whole  containing  chamber 
which  bos  the  minerals  is  'the  mine*,  and  so 
far  as  the  mines  are  concerned  there  can  ^3c 
no  question  that  tbey  are  altogether  out  of 
tbe  demise;  and  as  to  them  tbe  representa- 
tivesof  tlie  lessee  are  of  course  entitled  to 
use  tbem  for  any  purpose  whatsoover  and  at 
any  period.  Lord  Carapbell's  decision  in 
the  cause  of  a»r«tfrv.  Maclean,  mipra  [8  I>cG. 
F.  &  J.415]  in  this  court, completely  explains 
wbat  tbe  ricbtview  is.  He  says, '  With  regard 
to  copyholds,  tbe  copyholder  has  tbe  whole 
right  in  him  but  subject  to  the  right  of  tbe 
lord  to  work  tbe  mines,  and  tbe  lord  cannot 
use  an  underground  way  for  the  purpose  of 
passing  through  any  portion  of  the  copyhold 
premises.  But  as  to  that  which  is  excepted 
out  of  a  demise  by  contract,  of  course  the 
owner  can  use  whatever  he  excepts  In  any 
way  be  thinks  fit.'" 

In  EardU}/  v.  OranviUe,  L.  R.  3  Ch.  Div. 
826,  .lessel.  Jf.  B.,  says:  "If  a  freeholder 
grants  lands  excepting  mines  he  severs  his 
-estate  vertically,  t. he  grants  out  bis  estate 
in  parallel  horizontal  layers,  and  the  grantee 
only  gets  the  parallel  layer  granted  to  bim 
and'  does  not  get  any  undenying  mineral 
layer  or  stratum.  That  underlying  stratum 
remains  in  tbe  grantor."  Referring  to  the 
case  of  Hamilton  v.  Qraham,  he  said:  "I 
decided  that  tbe  same  law  applies  to  Scot- 
land which  applies  to  England.  In  a  case 
like  that  tbe  word '  mines'  meant  substtit  con- 
taining tbe  minerals,  and  not  merely  the 
minerals  tbmselves. " 

Tbe  appellants  reply  to  these  cases  by  say- 
ing they  were  cases  of  exceptions  out  of 
grants,  and  the  mines  reserved  or  excepted 
were  tbe  property  of  tbe  grantors  and  never 
were  convevMl ;  hence  tbey  held  everything 
not  granted  by  their  original  title.  But  tbe 
distinction  is  without  force.  There  Is  tie 
sulwtantial  difference  between  a  title  bv  ex- 
•ception  out  of  a  grant,  and  a  title  by  direct 
grant  of  the  same  subject.  In  the  case  of  an 
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exception  tbe  grantor  retains  the  whole  title 
wbleb  he  already  holds  and  in  ttie  case  of  a 
direct  grant  tbe  grantee  holds  the  whole  title 
granted,  and  tbe  ownership  Is  as  absoliito 
fn  the  one  case  as  in  the  other.  We  have 
held  that  a  grant  of  all  the  coal  underneath 
a  tract  of  land  is  an  absolute  eouveyanoe  in 
fee  simple  of  all  tbe  coal,  and  no  greater 
title  than  that  could  be  acquired  by  an  ex- 
ception to  tbe  same  effect  in  a  grant  of  the 
surface.  Tbe  books  make  no  distinction. 
Thus  in  Washburn  on  Real  Property;,  vol. 
3,  p.  432,  it  is  said:  "As  an  exceptim  is 
the  taking  of  something  out  of  the  thing 
granted,  which  would  otherwise  pass  by  tbe 
deed,  it  may  be  said  in  general  terms  that  it 
ought  to  be  stated  and  described  as  fully  and 
accurately  as  if  tbe  grantee  were  the  gratitor 
of  the  thing  excepted,  and  the  grantor  were 
made  tbe  grantee  W  the  exception." 

In  Boumer  v.  MaOean,  S  De  O.  P.  ft  J.  415. 
the  Ixird  Chancellor  said:  "I  am  inclined 
to  think  that  a  mistake  has  been  committed 
in  not  distinguishing  Iwtween  a  copyhold 
tenement  with  minerals  under  it.  and  free- 
bold  leased  land  with  a  reservation  of  the 
minerals,  or  freehold  land  where  the  saritece 
belongs  to  one  owner  and  the  subsoil  con- 
taining minerals  belongs  to  another,  ns  aep- 
arate  tenements,  divided  from  easih  other  ver- 
tically instead  of  laterally.  If  this  had  b^n 
such  freehold  land  tbe  owner  of  the  surface 
could  not  have  complained  of  Uie  nuking  or 
of  tbe  excess  in  using  a  tramway  through 
tbfi  subflol  1  ^ 

In  Whitaker  t.  Brcwn,  46  Pa.  107.  we  held 
that  where  a  deed  In  fee  of  land  was  made, 
the  gramor  "saving  and  reserving,  neverthe- 
less, for  his  own  use,  the  coat  contained  in 
said  piece  or  parcel  of  land  together  with 
free  ingress  and  egress  by  wagon  road  to 
haul  tbe  coal  therefrom  as  wanted"  the  sav. 
ing  clause  operated  aa  an  exception  of  tbe 
coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  in  the 
grantor.  The  whole  reasoning  of  the  opinion 
puts  the  case  upon  exactly  the  same  footing 
as  if  the  words  of  tbe  exception  had  been 
contained  In  a  specific  graot  of  the  coal,  and 
V^uUen  T.  OaldmM  tsaa  kindred  oases  were 
cited  as  authorities  for  themling. 

In  MacSwinoey  on  Mines,  p.  68,  tbe  au- 
thor says:  "Similar  princlplee  apply  where 
the  owner  grants  it  (the  surface)  by  way  of 
lease  excepting  tbe  mines,  (x  where  he  rrants 
the  mines  in  fee  simple,  and  excepts  tbe 
surface. " 

In  Balnbridge  an  Mines  and  Minerals,  *84, 
the  author  says :  "  The  severance  of  mines 
is  nsually  effected  by  exceptions  In  deeds  of 
assurance,  which  transfer  the  freehold  in  tbe 
surface  and  reserve  tbe  mines.  An  exception 
is  distinguished  from  a  reservation  by  its 
being  part  of  the  thing  granted  and  in  ex- 
istence at  the  time  of  the  gmnt,  while  ttie 
latter  is  a  right  of  new  creation  arising  out 
of  tbe  subject  of  the  grant.  They  axe  differ- 
ent in  legal  effect,  bnt  in  their  creation  '  there 
Is  no  magic  in  words,'  and  if  the  meaning 
Is  clear,  either  of  the  above  expressions  will 
operate  for  the  purpose  designated.  They 
are  also  construed  exactly  in  tbe  same  way 
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uictual  gnats.  In  either  case  the  law  ftivors 
titeir  coiutnictitm  by  fc^vlng  them  all  proper 
uh)  necessary  locidents. " 

There  is  do  averment  in  the  bill  that  alt 
the  coal  in  the  vein  has  been  taken  out,  or 
tbit  the  tunnel  is  opened  on  the  bed  rock 
UDderaeath  the  vein;  on  the  contrary  it  is 
alleged  (||at  the  tunnel  has  been  cut  throueh 
the  c<nT^  by  which  ve  understand  it  is  in 
the  wry  bod;  or  substance  of  the  coal  which 


was  bought  by  the  defendant.  Tt  follom, 
hence,  that  the  tunnel  or  way  Ja  exclueively 
within  the  defendant's  own  property,  and  is 
subject  to  such  use  as  any  owner  may  desire 
of  property  belonging  t«  himself.  Upon  the 
whole  case  we  think  the  disposition  of  it 
made  by  the  learned  court  below  was  correct. 
Judgment  affirmed. 

SterretttUeColXiam  and  Mltehell,  J  J. , 

dissent. 


UISSI8SIPFI  SUFREHE  COUBT. 


H.  B.  LEE.  Appt.t 
s. 

A.  E.  HAWEB. 


.MlB.. 


AstipaUtton  in  a  written  lasM  rtvins  the 
tCMiuawii^Ceeitt  BndniBttaesVrowlBffon 
teleuBd  ptemiMs  mar  be  wairad  bj  pavoL 

acoT  ».ieeL) 

APPEAL  \y  t^afntilt  from  a  Judgment  of 
the  Circuit  Court  for  De  Soto  County  in 
bvnr  of  defendant  in  an  action  brought  to  re- 


cover damages  for  trespus  in  catting  timber. 
Bmrmd. 

The  case  suffidently  appears  in  the  opinion. 

3£mn.  Pow«l  *  Powel  for  appellant. 

Mr.  A.  M.  SM>lommi.  for  appeflee: 

Under  the  Statute  of  Frauds  a  Terbal  agree- 
ment could  not  be  shown  to  contradict  the 
written  contract  of  lease,  whldi  had  more  than 
two  years  to  mo. 

1  Oreenl.  Ev.  %f  802,  805. 

Defendant  haviDg.  by  a  written  contract, 
acquired  a  rig^t  to  the  timber  which  was  not 
severed  from  the  soil,  the  alleged  sale  or  trans- 
fer of  the  trees  to  pluntlff  under  s  verbal  con^ 


Nora.— Porril  rvVtenee  to  ghow  vainer. 
The  proposittoa  of  Ibe  prinolpat  case  that  parol 
eridenoe  to  competent  to  show  a  waiver  of  a  ritrbt 
•ecured  under  tbe  recitals  of  the  written  oontraot 
h  eounctated  In  b«tb  eurty  and  late  decisions.  Bi^ 
vin  V.  Saunden,  1  Cow.  Zia;  Bobloaon  v.  Batcbel- 
der,  1 N.  H.  40;  KicbiirdsoD  v.  Hooper,  18  Pick.  449; 
Vtiittr  7.  Stewart,  2  Alk.  417;  Cabe  v.  JamewQ.  SB 
N.  a  m;  Munroe  V.  Perkins,  9  I>Ick.  SOS;  Goss  v. 
Kn«ent.  5  Bam.  &  Ad.  «5;  Blood  v.  Enoe.  12  Vt  825: 
Gnltea  Bank  v.  Woodward, »  N.  H.  »9i  BBtoUff  v. 
I'QDlicrton,  1  Jbp.  35;  Heed  v.  HoOrtnr.  ftOblo,  875; 
Katttag  V.  Prlee,  I  Johns.  Cas.  SOk  Cumnings  v. 
ARM>id,9lfet.«M. 

Th«  rule  i|  laid  down  tvljord  Deoman  fai  Gofs 
V.  NoKent,  nipnt,  as  a  weU-ee»*AtHsbe<t  priaclple.  in 
ttcK  tcroM:  "Alter  the  EtfrreemeDt  baa  been 
fticrt  to  writtnfT.  It  i8  competent  for  the  |>artlee,  at 
■ny  time  before  breach  o<  ft.  by  a  new  contract 
Botin  WTtHnir,  either  altoiretber  to  wnive,  dtoolTC. 
or  annul  tbe  f  onoer  agroemont.  or  In  any  manner 
to  iM  to,  or  sabtntot  from,  or  vary,  or  qualify  tbe 
tmmot  It,  and  tboa  to  make  a  new  contraot" 
tHamy  r.  Grflham.  6  Ad.  ft  sa.  61).  and  1Mb  prin- 
Qple  baa  tool  adopted  Id  this  oountrr.'  See  Bner- 
•»  r.  Slater.  S3  U.  6.  at  How.  41,  IS  L.  ed.  SBA;  Uun- 
mv.  PerUm,  »  Plok.  SSS;  Snow  t.  Wwe.  18  Met. 
ft  Vlcary  r.  Moore.  2  Watta,  451:  Gumniinga  v.  Ar- 
iwl<1.3Met.taB:  Flcmingr  v.GUbert,  SJtriiDS.  mn 

"III.  Ev.  Cow,  sc  IT.  ed.  sea. 

It  ta  geoerally  tnie  that  ail  prior  and  oon- 
tmponmMua  negotiatloos  are  nerK^d  la  the  wrtt- 

tRreetDent  of  tbe  parties,  and  parol  evidenco 
not  be  received  of  Buch  neftotlatlons  to  vary, 
rcntradJct,  or  alter  the  tentts  of  the  written  ngree- 
°>^to  iDgrett  a  new  condition,  yet  there  iaan- 
naernile  equally  important  wbkdi  allows  a  oot- 
■tml  agreement  made  prior  to  or  oontomponioe- 

with  K  written  agreement,  but  not  Inoonstetent 
villi  or  affectJos  the  terms,  to  be  irl  ven  in  e\i<lenoe. 
^>lAie  V.  Adeane,  L.  K,  a  Ch.  App.  75S:  Morgan  r. 
2™''><I<>B.  9  Bxcta.  W;  JOhmon  v.  Oppeubcbn, 
■  X  T.  ffla,  . 

It  bquite  sMcsMry  to  remark  that  where  ona 
*'*°**<]mtkia  Independent  of  a  written  inetnimeot 
"LB.A 


a  OQTtain  thing  to  to  be  done  or  Omitted,  parol  evl> 
deooe  of  mob  oontemporaneoua  or  antecedent 
agreement  !•  admiaalble.  Lewto  v.  Beabury.  7i  N. 
T.  408:  Aloe.  Ev.  p.  813. 

Fleming  v.  Gilbert,  3  Johns.  528.  was  an  action  on 
a  bond  conditioned  that  the  defendant  would  pro- 
cure for  plalatltl  a  certain  bond  and  mort^ntfe, 
Opddlschante  tbe  same  of  record.  The  defendant 
did  procure  tbem,  offerlatrtodo  whatever  was  nec- 
essary to  discharge  them,  but  tbe  plaintiff  agreed 
bypand  to  waive  arerfbrmance  tf  the  defendant 
would  do  another  tbiny.  which  he  afterwards  did. 
It  was  held  that  evidence  of  the  substituted  per- 
formance con<)tltutod  a  defense.  Munroe  v.  Per- 
kins. Spick.  29S.  and  Lattnnore  v.  Harsen,  It  Johns. 
390,  are  similar  in  principle.  These  caiu^  go  upon 
the  ground  tliattie  whoprevt'niaa  thlii>{  fioiu  being 
done  bysayinirbe  will  acoeptsomethliwelaoforlt. 
stiall  not,  after  suota  aooeplanoe,  avail  binuelf  of 
the  nonperfocuvauce  be  baa  oooaaloned.  hong  v. 
Bartwell,3tN.J.  L.m 

Batterman  v.  Pleroe,  3  Rill.  171,  sustains  the  de- 
fenee  to  a  noteglron  upon  tbe  sale  of  slot  of  woud 
OD  plalotJfl's  land,  wbloh  was  based  upim  tbe  proof 
tbat  tbe  plalatlif  bad  verbally  agreed,  prtor  to  the 
sale,  that  if  anything  occurred  to  the  wood  be 
would  be  accountable,  and  wouM  guarantee  the 
purehasers  against  any  dama^  In  consequence  of 
bis  acta.  Tbe  principle  of  the  doclsloD  was  that 
there  were  mutual  stipulations  between  the  parties, 
all  made  at  tbe  same  time  and  relating  to  tbe  same 
suliJoDt  miUAer.  and  the  whole  engagement  was 
open  to  proof.  "Hie  cases  of  Giuipin  v.  Dobenn.  79 
N.  Y,  74;  Van  Brunt  v.  Day,  81  N.  Y.  251.  and  Brlg» 
V.  Hilton,  1  Cent.  Kep.  307.  99  N.  Y.  M7.  fully 
tain  the  proposition  that  in  such  a  case,  where  the 
agreement  of  tbe  pJalntitTs  rested  in  parol.  It  Is 
open  to  proof.  The  rule  wbloh  rejects  parol  evi- 
dence, when  offered  with  resi*eot  to  a  conlract  l)e- 
tween  partieaaod  put  Into  writing,  has  no  apjilii'ii- 
tlOQ  to  a  case  whene.  of  tbe  original  airnfment 
wblcb  has  been  exeonted  a  part  only  Id  in  wriimg. 
Bontledge  v.  WorChlnfftoo  Co.  llfl  N.  T.  60:!. 

That  a  party  may  waive  a  provlstoo  In  a  ctmtrnrt. 
aee  note  to  HatfaBway  v.  Lrnn  (Wis.)  6  L.  R.  A.  63S. 
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tract  was  within  the  Statute  of  Frauds.  This 
was  transferrhijg  an  interest  in  lane], 

Uarrell  v.  Mtller,  85  Miss.  700;  1  Beajamio, 
Sales,  p.  153,  and  notet. 

Tbc  origiaal  written  contract  could  oot  be 
varied,  by  a  subsequeot  parol  agreement. 

1  Benjamin,  Sales,  p.  227,  and  notea. 

Wooda*       deltrered  the  opfaiton  of  the 

court: 

It  may  be  admitted  tbat  a  contract  for  the 
sale  of  growing  timber  is  within  the  Statute  of 
Friiuds,  and  must  be  in  wriiing,  but  this  does  | 
only  touch  the  point  Involved  in  the  ruling  of 
the  court  below  by  which  the  parol  evidence 
offered  was  excluded.  This  suit  la  for  the  re- 
covery of  damages  for  trespass  in  cultine  cer- 
iniii  trees  on  lands  belonging  to  plaintiff,  and 
is  not  an  action  on  a  contract  required  to  be  in 
writing.  The  contract  of  lease,  under  which 
defendant  went  into  possession  of  the  premises 
for  a  term  of  three  years,  was  read  to  the  jury 
in  the  examination  of  the  plaintiff,  on  the  trial 
of  the  cause,  hy  which  it  was  shown  that  the 
■defendant  acquired  the  right  to  cut  and  use  the 
trees  in  question.  As  this  alone  would  have 
defeated  a  recovery  by  plaintiff,  he  then  offered 
■  to  prove  a  parol  asrecment,  made  subsequent 
to  the  esecutlon  cn  the  lease,  by  which  for  a 
valid  consideration ,  as  was  offered  to  be  proven, 
the  defendant  waived  his  right  to  cut  aod  use 
the  timber,  by  way  of  meeting  the  defense 
made  for  the  defendant  by  the  contract  of 
tense.  In  effect,  the  matter  stands  as  If  plain- 
tiff bad  sued  for  the  trespass,  and  defendant 


had  pleaded  justifleation  under  the  written 
contract,  and  plaintiff  had  then  offered  to  pmve 
tbc  parol  agreement  by  way  of  defense  to  the 
plea.  The  Statute  of  Frauds  debars  one  of  an 
action  on  a  contract,  in  certain  cases,  unless 
tlie  contract  be  in  writing;  but  a  parol  agree- 
ment to  annul  or  waive  a  particular  stipulation 
in  the  written  contract  which  has  tmm  mutu- 
ally assented  to  and  fully  performen,  may  be 
offered  in  evidence  in  defense  of  an  acti(Hi  for 
a  breach  of  the  original  written  contract.  An 
action  may  not  be  maiDtained.  in  cases  within 
I  the  Statute,  upon  a  contract  not  In  writing: 
but  a  defense  may  be  made  by  showinf;  an 
executed  parol  agreement  waiving  or  annulling 
a  particular  provision  of  the  written  contract. 
The  subject  is  not  free  from  difffcully,  and  the 
discu.ssions  by  text-writers,  and  the  opinions  of 
courts  in  reported  cases,  are  full  of  subtle  dts- 
tioctions  and  refinements,  nor  is  the  current  of 
authority  clearly  bent  in  an^  direction.  The 
views  briefly  advanced  hereinbefore  are  sup- 
ported by  iome  excellent  aulboritlea,  nnd  an 
apreeaUe  to  reason  aod  Justice.  Benjamin,  in 
bis  admirable  work  on  Sales  (p.  339),  atatea 
the  rule  with  his  usual  clearness:  "Parol  evi- 
dence to  prove,  not  a  substituted  contrHct,  but 
the  assent  of  the  defendant  to  a  substituted 
mode  of  performance  of  the  original  contract, 
when  tbat  performance  is  completed,  is  admis- 
sible." See  Steain  v.  Seamens,  76  U.  8. 9  Wall. 
355,  19  L.  ed.  634;  Jarkson  v.  Liteh,  62  Pa. 
451;  I^nff  v.  Hartwett.  84  N.  J.  L.  IW;  Reed, 
Stat.  Pr.  §  239. 
Reverted  and  rcimnded. 


GEORGIA  SUPREME  COURT. 


CENTRAL  RAILROAD  A  BANKING  CO. 
of  Georgli,  Plf.  in  Err., 

V. 

Hand  A.  BTLEE,  by  Next  Friend. 

t  Ga.  ) 

n.  AdeedudelnlSeOtotliedeflmd- 
■Jit  oompaor,  OT  Ita  predeoeesor,  coDveylog'  the 
land  on  which  the  ram  of  the  OonipttDr  fa  iooated. 
was  irrelevant.  An  exoeptlon  in  the  wamiDtr  of 
title  which  tbat  deed' contained  would  t>e  no  evl- 
deooe  that  the  public  or  any  iodlvidaal  bad  a  right 
of  wajr  or  used  tite  premises  as  a  pass-way  at  the 
time  tbe  aoddeot  ooourred.  the  ezoeptlim  merely 

*Head  notes  liy  Snufoiu, 


ezclodloff  from  Uie  wairant?.  lights,  tf'aar.  tbat 
mar  have  grown  up  previous  to  the  exeoutloQ  of 
the  deed.  Other  evtdenoe  tending  to  diow  bow 
the  premlaee  were  used  before  ttaeybeoame  tbe 
railroad  yard  of  the  Company  was  inehwat, 
aod  therefore  inadmlsBlble. 

2.  Though  the  analogies  of  criminal 
I»w  toachlny  presumptlona  as  to  tb* 
age  of  disex^lon  are  properly  re- 
garded br  a  ooort  in  ruling  upon  a  demurrer 
where  contributory  negligence  by  an  infant  ia 
involved  (as  was  decided  by  this  court  In  ithorfes 
V.  OtOTQia  R.  d  Bftff.  Co. «  (3a.  aSOl.  it  is  doaljtfnl 
whether  these  analoglea  bavs  retevanoy  on  the 
trial  of  the  case  before  the  Jury.  ItwooUseeea 
the  better  rule  would  be  for  tbe  Jury  to  deal  with 


NoiE.— Aie0if0enc«  in  pamtng  between  or  under  can. 

To  pus  between  cam  wbUe  a  train  Is  temporarily 
stopping  at  a  station  Is  a  risk  which  a  person  has  no 
Tight  to  take,  and  which  will  prevent  any  right  of 
actloaagalQSt  the  railroad  oompany  if  he  ii  caught 
and  injured  by  so  doing.  Lake  Shore  ft  M.  S.  R. 
Co.  V.  Plnchio,  11  West.  Rep.  847, 113 Ind. SOS;  O'Mara 
V.  Delaware  8c  H.  Canal  Co.  IB  Hun.  IBS;  Memphis 
*C.  U.CO.  V.  CopelaDd,nAla.8ni  SflUscm  v.  Han- 
nibal ft  St.  J.  a  Co.  67  Ho.  flTl;  Lewis  v.  Baltimore 
AO.  R.  00.38  Md. 888. 

In  the  case  last  cited  this  rule  was'appHed  where 
a  child  eight  or  nine  yoara  old  wbb  Injured  while 
attempUag  to  pass  through  an  opening  not  more 
than  twenty  Inches  wide  several  feet  from  tbe  line 
-of  a  Htreet  which  was  blocked  by  a  train.  But  in 
a  Pennsylvania  case  it  was  held  tbat  a  recovery 
13  L.  K.  A. 


might  be  had  ag^nst  a  lallroad  company  for  an  in- 
Jury  to  a  child  by  the  starting  of  a  train  without 
warning  while  be  was  trying  to  pass  under  it.  Phil- 
adelphia ft  W.  B.  R.  On.  V.  Layer,  S  Cent.  Bop.  ail, 
m  Pa.  414. 

ImiAted  Iteenee  to  90  upon  rtMroad  track. 

Long  acquiescence  in  a  custom  of  the  public  to 
pass  over  a  railroad  track  amounts  to  a  license  by 
tbe  railroad  company,  and  makes  It  liable  for  the 
tack  of  ordinary  care  toward  peteonsthus  upontho 
track.  Swift  v.  Staten  Island  Rapid  Transit  R.  Co. 
U8  N.  r.  (MS;  Bryne  v.  New  York  Cent,  ft  H.  R.  K, 
Co.  6  Ceot.Bep.  m,  tOt  N.  T.  SSe;  Barry  t.  New 
York  Cent.  &  H.  B.  R.  Go.  SB  N.  T.  889:  Taylor  v. 
Delaware  ft  H.  Canal  Co.  4  Cent.  Rep.  838. 113  Pa. 
liE;  Harrtnian  v.  Fltlabnr^  a  ft  St.  L.  R.  Co.  0 
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each  case  on  its  own  tacts;  unbampered  by  pre- 
fumpttoDB  of  law  either  for  or  against  tbe  com- 
pettDcy  of  the  child.  In  tbe  present  case,  bow- 
ever,  the  charge  of  the  court  on  this  mibject,  if 
erroneouB,  wMbarmleaB. 

3.  OB^aprM>eoa*wt  wonldMmto 
Ueeiwe  m  tboron^ifluw  under  atatlim- 
mrycMrn.  Mere  knowledge  by  a  rallnmd  com- 
panjr  or  Its  ierrants  that  numerous  persons,  in- 
cluding children,  without  any  public  or  private 
TlBht  of  mj^  puwd  dally  and  boorlr  Ourautih  IV 
yard,  situate  in  or  near  a  popukHia  part  of  tbe 
dty.  and  crawled  undw  stationary  cars  oocupy- 
ins  its  tracks,  will  not  render  It  liable  for  an  In- 
Jury  aconilnit  to  a  eUld  by  a  sudden  and  Involon- 
tary  movement  of  a  lonv  Une  of  snob  cars, 
resnltinff  from  tbe  nevltpence  of  tbe  company's 
sermnts  In  handling  other  cars  several  hundred 
yards  distant  from  the  scene  of  the  accident,  suob 
other  oaia  roUing  against  the  standing  can  and 
Kttbwtlwsi  In  motion  while  tbe  obfld  was  pass- 
ing onder  one  of  them. 

4.  Tha  oCboar  grounds  of  tba  motion  are 
□ot  cause  for  a  new  trial. 

(JulypS,  189L) 

ERROR  to  the  City  Court  of  Atlanta  City  to 
review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  (or  per- 
sonal injuries  alleged  to  have  resulted  from 
defendsof s  negligence.  Sewraed. 
The  facts  are  stated  in  tbe  opinion. 
Meun.  Calhonn,  Kimgr  *  Spalding  and 
J.  T.  Pendleton,  for  plaintiff  In  error: 

A  railroad  company  owes  no  duty  to  persons 
who  have  no  right  to  be  upon  its  tracks,  except 
not  to  intentionally  injure  Ihem.  This  is  true, 
although  it  may  have  permitted  people  to  cross 
the  tracks  without  objection,  where  there  was 
DO  puUic  cro8si□l^  thus  giving  an  implied  li- 
cense to  do  so.  The  licensees  who  avail  them 
aelvesof  the  license  must  lake  tbe  risk  of  danger. 

Wharton,  Neg.  §  388  a.;  1  Thomp.  Neg. 
158;  Sutton  v.  Jfea  York  Cent,  d  21.  H.  Co, 
C6  N.  Y.  243:  Matze  t.  Xfew  Twk  Cent.  & 
H.  R.  B.  Oo,l  Hai).41?:/Uin0ai3.  Ch.Y.God- 
freg,  71  HL  800;  llUnoia  Cent  R.  Co.  t.  Hether- 
ingt<m,  S3  111.  610;  Johnaon  v.  Botton  M.  R. 
Co,  125  MasB.  76;  Morruaey  v.  BaaternB.  Co. 
12«  Mass.  377;  VanderbecJc  v.  Ilindry,  84  N. 
i.  L.  467;  Nich^aon  v.  Brie  R.  Co.  41 N.  Y.  525; 
ddwior  V.  Old  Colonjf  it  N.  B.  Co.  100  Mass. 
314;  J^enonviUe,  M.  S  J.  B.  Co.  v.  Gotd- 
amith,  47  Ind.  48;  Qatena  AC.V.  R.  Co.  v. 
Jneoba,  20111.  478;  Sioeeneyv.  Old  Colony  A:N. 
R.  Co.  10  Allen,  872;  GiUia  y.  Pennaylmnia 
B.Co.mPn,  129;  Wright  v.  Boaton  <»  A.  B.  Co 
t  New  Eng.  Sep.  725,  14S  Man.  906.  S8  Am. 


So  Eng.  R.  R  Cas.  662;  Banka  T.  Boalon  A  A. 
R.  Co.  147  Mass.  495,  36  Am.  &  Eng.  R.  R. 
Cas.  321;  Morgan  v.  Pennayttania  B.  Co.  1 
Fed.  Rep.  78;  Borne  B.  Co,  v.  Tolbert,  85  Ga. 
447;  Bulger  v.  Albany  B.  Co.  43  N.  Y.  459; 
Chica^  &  -4.  B.  Go.  v.  MclM^ghlin,  47  IlL 
265;  Burke  v.  Broadway  A  8.  Ave.  B.  Co.  49 
Barb.  5211;  McKenna  v.  New  York  Cent,  4t  B. 
B.  R.  Go.  8  Daly,  804;  Beam  v.  St.  CharUa 
Street  a.  Go.  84  La.  Am).  180. 

Though  a  standing  railway  train  bean  un- 
authorized obstruction  of  a  public  crossing,  a 
person  attempting  to  pass  between  tbe  cars  by 
climbing  over  tbe  platform  and  bumpers,  if  in- 
jured therebv  in  consequence  of  a  sudden 
movement  of  tbe  train,  cannot  recover  unless 
the  engineer,  conductor  or  some  other  person 
having  control  of  tbe  train's  movements  knew 
of  bis  attempt  to  cross  or  bad  notice  of  bis  ex- 
poflure  to  danger. 

Andrewa  v.  Central  B.  (6  Bkg.  Cb.  10  L.  B. 
A.  58,  8«  Ga.  198. 

There  can  be  no  Uea»e  to  cnwl  under  ears. 

Gritwold  T.  Chieaffo  AN.W.B.  Co.  <t4  Wis. 
652,  33  Am.  &  Eng.  R  R  Cas.  468. 

Tbe  plaintiff  must  exercise  ordinary  care  or 
be  responsible  for  ordinary  care,  whetho:  abe 
knew  what  ordinary  care  was  or  not. 

WhiU  y.  Oentntl  B.  A  Bkg.  Co.  88  Qa.  69S. 

She  lacked  one  month  of  being  oine  years 
old;  she  was  a  smart,  sprightly  oiil  and  had 
lived  for  years  within  one  buodred  yards  of 
of  this  place,  and  knew  as  well  as  anyone  the 
danger  of  going  under  cars. 

Moore  v.  Pennayltania  B.  Go.  99  Pa.  801.  4 
Am.  &  Eng.  R  R.  Gas.  572;  Cauley  t.  Pitta- 
burg,  C.  A  St.  L.  B.  Co.  95  Pa.  398.  2  Am.  A 
Eng.  R  R.  Cas.  4,  8. 

A  person  who  tries  to  use  a  track  wblle  tbe 
railroad  is  using  it  is  a  trespasser. 

Central  B.  Co.  v.  Thompson.  76  Qa.  772; 
Wildi  T.  BrunaiDiek  A  W.  B.  Go.  82  Ga.  669. 

A  serious  trespass  wblch  exposes  the  tres- 
passer to  danger  will  bar  a  recovery. 

(Mntral  B.  Co.  v.  Brinson,  70  Ga.  207;  Cen- 
tral B.  Go.  T.  TAompaon,  76  Ga.  772;  We^em 
A  A.  B.  Go.  V.  Meiga.  74  Ga.  857;  Ba^on  7. 
Oevrgia  B.  Go.  60  Ga.  889. 

Due  care  is  the  rule;  and  not  ordina^  care. 

WeaUm  A  A.  B.  Co.  r,  Young,  81  Ge.  897. 
415,  88  Ga.  612,  618. 

MeMtra.  Hoke  Smith  and  Burton  Smith 
for  defendant  in  error. 

Simmons*  </. .  delivered  the  oplni<m  of  the 
court: 

Maud  Rylee,  by  her  next  friend,  bronght 


West.  Bep.  43B.  45  Ohio  BL  U;  Palmer  v,  Obfoago, 
Be  L.  &  P.  R.  Oo.  U  West  Rep.«78, 112  Ind.  fSfr,  Da- 
vis v.  Chicago  *  N.  W.  tt.  Co.  68  Wte.  SU;  Troy  v. 
Feer  *  T.  V,  R.  Ca  «S  N.  a  208. 
An  invitaUon  to  ttie  public  to  use  arallroad  cross- 
taig  as  a  highway  may  be  established  tv  use  with 
permiaBloD  of  Uie  company,  even  If  tbe  CToasIng 
kadfl  only  to  private  p  rem  toes.  Banks  v.  Boston  & 
A.  R.  Co.  147  Haas.  485. 

So  ft  was  beM  that  inoreased  vlgUanoe  was  required 
of  rallroed  etuptoyte  to  prevent  Injury  to  members 
of  a  Camfly  who  were  In  tiw  haUt  of  oraalng  the 
tnckfrom  OwlrdwelUngtoa  widl  between  which 
tbe  railroad  had  been  buUt.  Isabel  v.  Hannibal  * 
St.  J.  B.  Co.  00  If  0.175. 

Although  tbem  nay  be  no  statutory  duty  to 
ISURA. 


signal  the  approach  of  a  train  to  a  path  across  the 
track  which  tbe  publlo  has  been  permttled  to  use. 
tbe  failure  of  such  aUmals  may  constitute  negli- 
gence. Houston  ft  T.  C  B.  Oo.  r.  Booser.  H  Tex. 
580. 

A  railroad  company  was  also  held  Mable  tor  neg- 
ligently backing  a  gravel  train  orer  a  school  girl 
six  years  old  at  a  croeelng  which  school  children 
were  In  the  habit  of  using,  although  not  a  publlo 
highway.  Bellefontalne  *  I.  H.  Co.  v.  Snyder.  IS 
Ohio  St.  899. 

By  a  similar  application  of  the  principle  as  to  li- 
cense it  Is  bekt  that  boys  are  not  trespaaeere  In  rid- 
ing on  a  freight  train  if  they  have  been  habitually 
allowed  to  do  so.  Bcilff  v.  Wabasb,  St.  L.  ft  P.  B. 
Ca7We>t.Bep.4aS,6tHlob.lW.  B.A.B. 
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her  action  affalnBt  Uie  defendant  for  damages. 
So  far  as  Bpeciflcally  ennmeratcd,  tbe  facts 
in  Uie  derlaration  (excluding  certain  mere 
conclusions  therein  stated,  and  which,  in 
connection  with  the  specific  facts  alleged, 
made  the  declaration  good  against  a  demur- 
rer) were  substantially  proved,  and  were  as 
fol  lows :  The  defendant  Company  had  a  yard 
in  which  it  left  statioDarr  cars.  Two  Btnets 
ended  at  this  yard,  but  tuere  was  a  pass* way 
fn>m  one  of  these  streets  to  the  shops  of 
another  railroad  company  ;  and  this  pass-way 
was  used  by  men,  women,  and  children  at 
all  hours  of  the  day,  and  was  bo  used  with 
Uie  knowledge  of  the  defendant.  Tbe  places 
at  which  the  people  were  accustomed  to  pass 
were,  at  tlie  time  of  the  Injury,  occupied  by 
stationary  cars,  and  "  tlie  line  of  cars  stretched 
OB  far  as  tbe  eye  could  see."  The  plaintiff 
was  under  nine  years  of  age,  and  was  going 
to  the  shops  of  another  railroad  to  carry  a 
meal  to  one  of  the  employis.  When  she 
reached  Uie  place  where  people  usually 
crossed  she  found  it  occupied  by  these  sta- 
tionary cars.  There  was  no  way  for  her  to 
cross  except  by  passing  under  the  cars. 
Children  in  the  neighborhood  were  in  the 
habit  of  passing  beneath  the  cars  while 
standing  at  the  place.  In  attempting  to  pass 
under  one  of  the  stationary  cars  she  was  in- 
jured. Tb  injury  was  occasioned  by  the  em- 
ploy^ of  the  defendant  "kicking*  other  cars 
from  a  quarter  of  a  mile  above  where  the 
child  was,  and  out  of  sight,  and  theae  care 
ran  down  and  "kicked"  the  stationary  cars, 
so  as  to  cause  them  to  move,  and  uie  one 
under  which  the  child  was  ran  over  her  leg. 
The  plaintiff  further  proved  that  people  were 
in  the  habit  of  crossing  at  this  place  before 
the  Itailroad  Company  established  its  yard. 
The  plaintiff  also  introduced  the  deed  by 
which  the  defendant  Company  obtained  title 
to  this  property,  dated  in  1869,  in  which  it 
was  recited  that  the  Company  then  claimed 
and  had  possession  of  the  premises  therein 
described,  which  were  also  claimed  by  the 
vendors,  who  had  brought  ejectment  af^ainst 
the  Compuny.  which,  to  aettle  the  action,  and 
to  obtain  an  undisputed  warranty  title  to  the 
premises  in  fee  simple,  had,  by  way  of  com- 
promise, and  without  surrendering  its  former 
daim  or  conceding  the  iuvalidi^  thereof, 
agreed  to  pay  the  vendors  $3,000,  for  which 
consideration  the  vendors  warranted  the  title 
to  the  premises  against  the  claims  of  all  per- 
sons wimtsoever;  but  this  warranty  was  not 
to  extend  to  any  right  the  Western  &  Atlan- 
tic Ilailroad  and  certain  other  named  persons 
might  have  to  remove  Uie  buildings,  tracks, 
or  other  structures  erected  by  tliem  on  the 

rtremises,  "nor  to  any  right  of  way  the  pub- 
ic may  have  acquired  in  streets,  ways,  or 
roads  over,  acro-ia,  or  upon  said  preiiiise.s. " 
The  defendant  obirrted  to  the  admission  of 
this  deed  in  eviilem-e,  "because  it  showed 
no  use  by  the  public  of  a  pa.ss-way  acroAs  its 
tracks,  and  becausu,  if  it  did,  it  showed  a 
right  to  use  by  the  public,  whereas  this  suit 
is  to  recover  on  the  ground  of  pi'rmiasive  use 
by  the  defendant."  The  objection  was  over- 
ruled, and  the  defendant  excepted.  A  wit- 
iips-s  for  the  plaintiff  t^-stified  that  he  hart 
lived  nn  Mechanic  Street  aince  1863;  that  It 
13  L.  K.  A. 


was  a  common  wagon-way  until  about  1870. 
From  1855  to  1860  there  was  no  obstruction 
across  the  old  Monroe  track.  "  We  passed  on 
just  as  though  It  continued  a  street.  We 
walked  od  it,  and  drove  on  it,  and  rode  on 
it."  The  defendant  moved  to  rule  this  out, 
because  it  did  not  show  a  permissive  use  by 
the  defendant  to  pass  over  its  tracks,  but  re- 
ferred to  a  use  at  a  time  prior  to  the  occupancy 
of  tbe  place  by  tracks,  and  before  its  owner- 
ship  by  the  defendant-  This  objection  was 
overruled,  and  the  defendant  assigns  error 
thereon. 

1.  Counsel  for  the  ptaintifE  insisted  that 
tbe  deed  was  admissible  because  tbe  excep- 
tion In  the  warranty  showed  tliat  at  die  time 

tbe  Railroad  Company  bought  the  land  peo- 
ple were  using  the  place  as  a  pass  way,  and 
thus  brought  home  knowledge  to  the  Com- 
pany of  this  fact.  The  deed  was  clearly  in- 
admissible and  irrelevant.  While  tbe  war- 
ranty In  the  deed  was  a  limited  one,  it  waa 
not  the  purpose  of  tbe  grantors  in  making 
tbe  limitation  to  assert  or  to  give  notice  U> 
the  grantee  that  the  public  had  acquired  the 
right  to  pass  over  the  land.  The  grantors 
only  intended  to  limit  their  liability  in  cam 
it  uiould  subsequently  appear  that  the  pub- 
lic asserted  a  right  to  use  the  land  as  a  pass- 
way.  Tbe  limitation  in  the  warranty  does 
not  give  notice,  nor  was  It  Intended  to  give 
notice,  to  the  grantee  that  the  public  had  ac- 
quired or  were  exercising  the  right  of  pas- 
sage over  the  land.  The  other  evidence  tend- 
ing to  show  how  the  premises  were  nwd 
before  they  became  the  railroad  yanl  of  the 
Company  was  also  irrelevant  and  inadmissi- 
ble. The  Company  could  not  be  bound  by 
tbe  use  made  oi  the  premises  by  the  permis- 
sion or  acquiescence  of  Its  fomier  owner. 
The  Company  purchased  It  for  the  purpose 
of  laving  tracks  and  running  cars  thereon, 
and  for  the  purpose  of  keeping  other  cars 
standing  on  it  when  not  in  use, — a  purpose 
totally  facoDBistent  with  the  fornier  use  by 
tlie  public.  The  purpose  for  which  the  Com- 
pany purchased  the  land,  to  wit,  to  lay 
tracks,  and  keep  standing  cars  thereon,  de- 
stroyed the  former  use  by  the  public.  It  was. 
In  effect,  a  notice  to  the  public  that  the  land 
could  not  he  uaed  longer  as  a  pass-way.  It 
seems,  therefore,  It  would  be  absuni  to  hold 
that  the  Company  was  bonml  to  recognize 
the  former  use  made  of  this  land  by  the  pub- 
lic. 

3.  The  Judge  charged  the  jury  that  "the 
law  declares  that;  an  infant  under  the  nee  of 
ten  years  prima  facie  does  not  have  sufficient 
capacity  and  discretion  and  knowledge  nf 
right  and  wrong  to  make  ber  responsible  for 
her  conduct  and  acts,  unless  it  Is  clearly 
shown  that  she  had  such  capacity  and  discre- 
tion. The  presumption  is  that  she  did  not 
have  sufHcient  capacity  to  be  sensible  of 
danger,  and  to  have  the  power  to  avoid  it,  and 
this  presumption  continues  uutil  overcome 
by  proof  show  t  ng  the  contrary. "  This  charge 
was  excepted  to  by  tbe  defendant,  and  aa- 
signed  as  error  in  its  motion  for  a  new  trial. 
Wicre  a  child  under  fourteen  years  of  age  Is 
injured,  and  brinfrshls  action  for  the  injury, 
and  there  is  a  demurrer  to  the  declaration 
on  the  ground  that  the  allegatiom  therein 
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show  t&at  the  child  dtd  not  obserre  due  care, 
or  could  have  avoided  the  iojurf  by  the  ob- 
■errauce  of  such  care,  the  court  may  oTerrule 
tite  denmrrer  on  the  ground  that  prima  facie 
tbe  child  did  not  hare  sufficient  knowledge 
«r  rapacity  to  know  what  waa  due  care,  or 
sufficient  capacity  to  have  avoided  the  injmy 
by  its  oltserrance,  and  may  invoke  the  anal- 
ogT  of  tbe  criminal  law,  and  hold  tlmt  the 
presumption  is  that  the  child  did  not  know 
or  did  not  have  sufficient  capacity,  as  was 
beld  in  the  case  of  Bhodea  t.  Otorgia  A  R. 
Mg.  Co.,^  Oa.  830.  But  where  there  is  no 
demurrer,  and  tbe  case  is  submitted  to  tlie 
jury,  Uicre  is  no  presumption  one  way  or  tbe 
other,  and  the  jury  must  fltid  from  the  evi- 
dcDce  whether  tbe  child  had  sut&cient  capac- 
ity at  the  time  of  the  accident  to  know  the 
danger,  and  to  observe  due  care  for  its  own 
protection.  If  it  bas  sucb  capacity,  and 
voluntarily  goes  into  danger  or  to  a  dan- 
gerous place,  it  cannot  recover ;  oUierwise  it 
fan.  Wett^rn  A  A.  R.  €h.  T.  Trntng,  81  Ga. 
m.  t<3  Oa.  512. 

It  depends  altogether  npoa  tbe  capacity  of 
the  child  at  the  time  of  tbe  injury.  The 
beito-  rule  would  be  for  the  Jury  to  deal 
with  each  case  upon  iU  own  facta,  unham- 
pered by  presumptions  of  law  either  for  or 
azninst  the  competency  of  the  child.  Id  tbe 
present  case,  however,  the  charge  of  the 
ootirt  on  this  subject.  If  enoneoiu,  washarm- 
Icss. 

3.  It  was  argued  by  counsel  for  the  defend- 
ant in  error  ttiat  the  fact  tiiak  tbe  people  were 
allowed  to  use  thie  place  as  a  pass-way  to 
go  under  these  cars  when  they  were  stationed 
upon  the  track  was  a  license  by  tbe  Company 
mt  them  to  do  so,  and  the  Company  waa 
therefore  Iwund,  before  it  moved  tbe  station- 
arv  cars,  to  give  the  public  nirtice;  and,  not 
baring  done  so  la  this  instance,  it  was  guilty 
of  such  negligence  as  would  authorize  the 
plaintiff  to  recover.  It  is  such  gross  negli- 
jRnoe  and  want  of  care  and  so  reqsless  an  "act 
for  persons  to  attempt  to  pass  under  cars 
which  are  left  standing  upon  tiie  track  and  are 
liable  to  be  moved  at  any  moment,  that  we  do 
not  tbfnk  a  license  can  be  implied  from  tbe 
(set  that  the  Company  had  knowledge  ttiat 
people  were  in  the  habit  of  paasiag  under  the 
cars  there.  Where,  under  such  circumstKncea, 
a  person  attempts  to  pass  under  the  cars  and 
Is  injured,  before  hh  can  recover  upon  the 
tbmy  that  he  had  a  license  to  pass  under  the 


cars,  he  must  prove  to  tbe  satisfaction  of  thq 

Jury  an  ezpFeas  license  from  the  Company, 
t  would  be  unreasonable  to  hold  tbe  Com- 
pany bound  by  an  implied  license  or  permis- 
sion when  tbe  Act  is  of  such  a  negligent 
character.  It  would  be  unreasonable  to  bold 
tbe  Company  tnund  by  an  implie*!  license 
when  it  is  occupying  the  track  with  its  own 
cars.  It  would  be  unreasonable  to  bold  that 
it  bad  agreed  that  others  might  have  a  joint 
occupancy  of  the  ttacks  at  tbe  time  ttie  Com- 
pany was  using  them  for  ita  own  purpoees. 
The  joint  use  by  the  Company  aiid  by  the 
public  of  the  tracks  at  the  same  time  would 
l>e  so  inconsistent  and  so  dangerous  tlmt 
the  law  will  not  imply  a  license  from  the 
Company  to  the  public  for  sucb  joint  use. 
Tbe  placing  of  stationary  cars  in  its  yard  on 
the  tracks  where  people  are  accustomed  to 
pass  is  notioa  to  the  public  not  to  attempt  to 
pass  while  tbe  cars  remain,  and  if  a  person 
undertakes  to  pass  under  the  cars  he  does  so 
ttt  bis  peril,  it  is  different  where  the  public 
pass  over  a  track  which  is  occupied  by  a 
railroad  company  with  its  cars  only  a  lew 
times  a  day,  and  then  when  tJie  tracli  is  not 
being  used  by  tlie  company.  In  a  case  ot 
that  kind,  where  the  raiiroad  company  per- 
mits people  to  pass  over  its  track  wIk-u  not 
in  use  by  the  company,  the  permission  may 
amount  to  an  implied  license :  but  where  the 
company  is  in  continuous  occupation  of  its 
tracks,  either  in  running  Its  c&ra  or  ia  keep- 
ing stationary  cars  thereon,  a  license  will 
not  be  Implied. 

Tbe  facts  of  this  case  show  that  the  cars 
constantly  occupied  these  tracks;  that  this 
stationary  train  was  more  than  a  . quarter  of 
a  mile  long ;  and  that  at  tbe  upper  end  of 
the  train  the  servants  of  the  Company,  neg- 
ligently perhaps,  kicked  another  train  of  care 
against  the  sCatioDary  train  and  set  it  in  mo- 
tion, and  thus  injured  tbe  plaintiff.  We  do 
not  think  tbe  mere  knowledge  by  the  Com- 
pany or  its  servants  that  numerous  persons 
passed  daily  and  hourly  through  its  yard, 
situated  in  a  populous  part  of  the  citv.  and 
that  they  crawled  under  these  atatlonaiy  cars, 
will  render  the  Company  Habie  for  an  In- 
jury occurring  to  this  child,  under  tbe  facts 
above  stated. 

4.  The  other  grounds  ot  tbe  motion  are  not 
cause  for  a  new  trial. 
tMidffment  rwenesL 


YERMOKT  SUFRBHE  COUBT. 


Joseph  DUBAN 
e. 

STANDARD  LIFE  &  ACCIDENT  IN- 
SURANCE CO. 

froHB  ^KmaA  whUe  zetonung  from  a  bunt- 


iBB  ezpedttJoDOravlaitof  pleasoxato  ooelnao 
adjotnluff  town  on  Sunday  la  wttUotiie  provtt- 
looB  of  an  Boddent  iDsuranoe  policy  ezeniptlag 
tbe  Insurer  from  liability  where  the  violation  of 
law  Is  either  tbe  proximate  or  remote  cause  or 
oondttlonoftbe  tnjurr.  under  statutes  proUbft- 
InK  taunting  and  traveling,  except  from  neuoalti 
or  cbaritr,  on  Sunday. 

(Apm  14.1810.) 


>on.— AeolAmt  *Muntn«;  eoMllHotw  in  potfoy. ,  (Wis.)  0  L.  B.  A.  MS;  Rtul  t.  Tcavelen  Ins.  Oo.  OT. 

TJSL.B.A.  MS;  Unfcm  HuL  Aoe.  AsM>.T.  VM>- 
SaaMtaitoSbeaiiODT.PaaUo  Hot.  L.  IM.  Oo.lhH:daiua0I'>B.A.ga 
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EXCEPTIONS  by  defeodant  to  rulings  of 
the  Barliogtoo  City  Coort,  made  during 
the  trial  of  an  action  brought  to  recover  upon 
two  policies  of  accident  nisurance  which  re- 
sultea  !n  a  jndgmeat  In  favor  of  plaintiff.  Se- 
verted. 

The  facts  sufflciently  appear  in  the  opinion. 

Mes^g.  Seneca.  Haselton  and  L,  F. 
Enelesby*  for  defendant: 

'^e  insurance  for  which  tbe  plaintiff  paid 
did  not  cover  injuries  resulting  wholly  or  part- 
ly, directly  or  indirectly,  from  any  violation  of 
law  on  the  part  of  the  insured,  whether  such 
violation  of  law  be  regarded  as  a  cause  or  a 
condilioo.  Tlaintiff's  injury  manifestly  re- 
sulted from  his  gross  violation  of  sections  48IS 
and  4316  of  tbe  Revised  Laws  with  reference 
to  the  observance  of  Sunday. 

In  cases  in  which  a  wrong-doer  has  aougfat 
to  escape  responsilHlity  for  his  tort  to  a  Sun- 
day traveler  or  laborer,  some  of  the  meet  emi- 
nent courts  in  tbis  country,  notwithstanding  the 
resulting  hardsbip.  have  held  that  the  Sunday 
travel  or  labor  was  the  direct  and  immediate 
cause  of  the  injury. 

i>4y  V.  mgkland  8t.B.  O?.  185  Mass.  113, 
and  cases  there  cited;  Oraitv  v.  Bangor,  67  Me. 
428.  See  also  Baldwin  v.  Barnev.  12  R.  J.  892; 
PUtii  T.  Ga/utes.  89  N.  T.  228;  Johnson  v. 
Iratburgh,  47  Vt.  28;  Travelers  Ins.  Co.  v. 
Seaver,  80  U.  S.  19  Wall.  S81,  22  L.  ed.  165, 
should  be  dedsive  of  this  case. 

Mmr».  W.  Xi.  Bnmap  and  ^.  J.  Ea- 
rlght«  for  plaintiff: 

The  only  inquiry  is,  Did  the  plBlotlffs  in- 
jury result  from  any  violation  of  law? 

If  tbe  provision  (a  the  policy  is  susceptible 
of  more  than  one  construction,  that  one  is  to 
be  adopted  which  will  support  the  validity  of 
the  contract,  and  it  will  be  strictly  construed 
against  the  Insurer. 

Darrow  v.  FamUy  P^nd  8oe.  6  It.  R  A.  495, 
110  N.  T.  587. 

Conceding  that  a  violation  of  some  law  was 
in  progress  at  the  time  of  the  hurl,  a  relation 
must  exist  between  such  violation  and  the  in- 
jury, to  make  tbe  defense  available;  tbe  iujury 
must  have  been  caused     the  violation  of  Jaw. 

BradUy  v.  Mutual  Ben.  £.  Iru.  Oo.  45N.  Y. 
422. 

The  policy  is  not  to  be  avoided  because  tbe 
assured  had,  just  previous  to  the  accident, 
been  violating  some  law,  unless  the  natural  or 
direct  operation  of  such  violation  caused  tbe 
accident. 

The  hunting  expedition  and  the  visit,  if 
brought  within  the  range  of  consideration  at 
all,  were  tbe  remote  and  not  the  proximate 
cause. 

In  Louisville,  iV.  A.  &  C.  B.  Co.  v.  Buck,  2 
L.  R.  A.  524,  116  Ind.  566,  tbe  court  says: 
"It  is  quite  trae  that  a  idaintiff  will  In  no  case 
be  permitted  to  recover  where  it  is  necessary 
for  him  to  prove  bis  own  illegal  act  as  a  part 
of  his  cause  of  aclion,  or  where  an  csscoiiol 
elemeut  of  his  cause  of  action  is  his  own  viola- 
UoD  of  law." 

Holt  V.  Green,  73  Pa.  198;  HaZl  v.  C^ppdl, 
74  U.  S.  7  Wall.  558,  10  L.  ed.  248;  Skde  v. 
Burkhardt,  104  Mass.  59;  McGrath  v.  Merwin, 
112  Ma!«.  467. 

'  But  where  he  can  prove  his  cause  of  action 
without  proving  he  was  violating  the  law,  even 
18  L.  R  A. 


though  it  appears  incidental^  that  be  was  at- 
tbe  time  acting  in  disobedieooe  of  some  9ta^ 
ute,  unless  his  illegal  act  was  the  efficient  or 
proximate  cause  of  the  tnjuiy  complained  of,  a 
recovery  may  be  sustained  nev^heless. 
Cooley,  Torts,  178. 

No  violation  of  law  was  In  progress  at  the 
time.  The  plaintiff  was  nothuuting  when  be 
was  hurt;  he  was  walking  home  after  having 
been  visiting. 

It  was  not  because  he  was  walking  on  Sun- 
day that  be  was  hurt.  Had  he  received  bis 
injury  while  fighting,  or  committincr  a  breach 
of  ihe  peace,  or  a  burglary,  it  would  be  differ- 
ent, and  within  the  line  of  cases  wbere  tbis 
defense  has  been  permitted,  as  in  

Trawten  Ins.  Oo.  v.  tkater,  88  U.  S.  1& 
Wall.  531,  33  L.  ed.  166.  See  Goe^nutn  v.  Con- 
neetieutMut.  L.  ln$.  Co.  S  Hun,  617;  Murray 
V.  JVot  York  L.  Ins.  Co.  96  N.  Y.  614;  Qufv, 
Mut.  Ben.  L.  Ins.  Co.  13  Allen,  808. 

Tbe  words  "violation  of  law"  mean  "crime.'* 

Clug  T.  Mutual  Ben.  L.  Int.  Co.  99  Mass. 
826. 

In  using  tbe  term  "violation  of  law"  the 
Company  could  not  have  contemplated  an^ 
violation  not  in  Itself  importing  penional  pent 
— involving  the  doing  of  something  which  hu- 
man experience  has  snown  to  be  fraught  with 
peril  to  the  person. 

Murray  v.  Hm  York  L.  Ins.  Co.  supra. 

Thompaon.  delivered  the  opinion  of 
tbe  court; 

Tbis  is  an  action  of  assumpsit  oo  two  poli- 
cies issued  by  defendant  to  plaintiff  insuring 
him  against  accidental  injuries.  If  tbe  plaio- 
liff  has  any  ground  of  recovery,  it  resta  wholly 
oo  these  contracts  of  indemnity.  A  contract 
of  insurance  ts  to  be  construed  according  to 
its  terms  and  the  evident  intent  of  the  parties 
as  gathered  from  the  language  used.  All  con- 
ditions involving  forfeitures,  as  well  as  all  ex- 
emptions, are  to  be  construed  strictly  against 
tbe  insurer,  and  most  favorably  for  tbe  insured. 
Yet  the  language  of  the  contract  is  to  be  con- 
strued as  a  whole,  is  to  receive  a  reasonable 
interpretation,  and  the  risk  fs  not  to  be  ex- 
tended beyond  what  is  fairly  within  tbe  terms 
of  the  policy.  May,  Ins.  ad  ed.  tjtj  172,  175; 
Brink V.  Merchants  «*  M.  Ins.  Co.  49  Vt.  -I"'*: 
Mosley  v.  Vermont  Mvt.  F.  Ins.  Co.  55  Vt.  1  ^ : 
Dfrrrotn  v.  Familv  Fund  Soe.  116  N.  Y.  537,  (t 
L.  R.  A.  495;  Mutual  Asaur.  Soc.  v.  ^rottith 
Union  A  N.  Ins.  Oo.  84  Va.  116. 

Each  policy  contains  tbe  following  clause: 
"This  insurance  does  not  cover  .  .  .  injuiy 
resulting  wholly  c«*  partly,  directly  or  indi- 
rectly, from  any  of  the  following  acts,  causes, 
or  conditious,  or  when  effected  by  any  such 
act,  cause,  or  condition,  or  under  its  influence." 
Then  follows  an  enumeration  of  such  arts, 
causes,  or  conditions,  among  which  is  "viola- 
tion of  law"  by  the  Insured.  The  injury  for 
which  plaintiff  seeks  to  recover  Is  an  injury  to 
bis  knee  sustained  by  him  on  Sunday,  Janu- 
ary 20,  1889.  Tiie  plaintiff  and  a  companion, 
about  9  o'clock  in  tbe  forenoon  of  that  day, 
took  guns  and  ammuDiiion,  and  set  out  from 
BurliTi;^on  on  foot  for  Colchester  on  a  hnoting 
expedition.  Tbey  traveled  ou  tbe  highway 
six  or  wven  miles,  and  then  took  dinner  with 
u  Mr.  Ohoates.  After  dinner  tbej  engaged  In 
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kuntiag  with  Choetes,  who  went  witb  tbem  as 
faaa  %  Hi.  Thayer's,  where  they  stopped  a 
short  time.  Here  Cboates  left  them,  aod  iho 
plaiaLifT  and  his  compankm  started  for  home 
through  a  field,  and.  while  crosdog  frozen 
piowed  ground  in  the  field  to  get  to  the  lii^fb- 
way,  the  plaintiff's  foot  slipped  upon  the  frozen 
pluwed  groand,  and  his  knee  was  injured.  At 
the  lime  of  slipping  he  was  carryiog  his  sun. 
Tbe  scddent  occurred  between  2  and  8  o'clock 
10  the  aflemooD. 

The  defendaot  contends  that  tbe  facts  of  the 
case  bring  it  within  tbe  prorisions  of  tbe  pol- 
icy in  respect  to  TiolatioDs  of  law,  and  that, 
tlierefore,  tbe  plaintiff  cannot  recOTer.  Rev. 
Laws,  g  4315,  prohibits  traveling  on  Sunday, 
except  from  necessity  or  charity,  or  ridtinr 
Irom  bouse  to  bouse  except  from  motlTes  of 
taaoianity  or  charity,  or  for  moral  or  reliefous 
edification.  Rey.  Laws,  §  4316,  prohibits 
huming,  shooting,  pursuing,  taking,  or  killing 
wild  gnme,  or  olBer  birds  or  animals,  on  Sud- 
i\»y.  A  person  riolatiag  tbe  provisions  of 
either  of  these  sections  is  to  he  fined.  At  the 
time  of  tbe  acddeat,  Uie  {dalntiff  was  engaged 
in  hunting.  He  bad  bis  gun  witb  him,  and 
was  ready  to  shoot  any  game  be  might  see, 
whether  in  tbe  field  or  on  the  highway  on  his 
way  borne.  He  started  out  to  Secure  game 
wherever  he  might  find  it,  and  it  does  not  ap- 
pear that  at  tbe  tinie  of  the  accident  be  bad 
abandoned  this  purpose.  In  bunting  be  was 
viola tin^  the  law  of  this  State.  Tbe  traveling 
<rf  the  fuiaiiitifl  was  as  much  a  part  of  bis  act 
of  bODung  as  carrying  his  gun  and  ammuni- 
lion  or  shooting  or  capturing  game  when  the 
opportunity  occurred  in  tbe  course  of  tbe  hunt. 
Witboot  walking,  tbe  plaintiff  could  not  have 
engaged  in  his  bunt.  Thus  tbe  accident 
canaoi  directly  by  plaintiff's  violation  of  tbe 
law  in  buntiog.  The  effect  of  tbe  violation  of 
the  Sunday  Law  upon  a  person's  rig^t  to  re- 
cover for  injuries  received  in  the  course  of  such 
*iolalion  has  generally  arisen  in  cases  in  which 
the  defendant  sought  to  escape  responsibility 
for  his  own  tort  to  a  traveler  or  laborer.  On 
tbie  question  the  decisions  have  not  been  uni- 
form. Some  courts  have  held  that  the  imme- 
diate cause  of  the  injury  was  tbe  travel  or 
labor  on  Sunday,  and  that  the  plaintiff  could 
do:  recover.  Of  this  class  of  cases  are  Day  v. 
Highland  St.  R.  Co.  185  Mass.  118;  Crattp  v. 
Bangor,  67  He.  428.  Other  able  courts  have 
held  tbst  a  Sunday  traveler  or  laborer,  injured 
by  the  wroofrfnl  act  or  neglect  irf  another, 
might  recover  upon  the  ground  that  tbe  viola- 
of  tbe  Sunday  Law  oy  tbe  injured  party 
n  io  tbe  nature  of  a  condition,  rather  than  an 
immpdiate  cause  of  the  injury.  To  tbts  effect 
are  Btildwin  v.  Barney,  12  R.  1.  392;  Plats  v. 
Cohoea,  89  N.  Y.  219;  Sulion  v.  Wauuatosa,  39 
Wis.  21. 

In  Jaituaa  v.  Iratburgh,  47  Vl.  28,  the  court 
avoided  tbe  line  of  reasoning  adopted  in  each 
of  these  classes  of  cases,  by  boldbig  that  a 
town  was  not  bound  to  maintain  a  safe  and 
Kiflicient  highway  for  unlawful  travel  on  Sun- 
flay  or  any  other  dav,  and  that  a  person  using 
tbe  bighw^  in  vioution  of  tbe  Sunday  Law 
WM  there  at  bis  off  n  risk,  there  being  no  duty 


or  liability  on  tbe  part  of  tbe  town  in  respect 
to  the  higbw^  except  that  Imposed  by  stat- 
ute. Tbe  plaintiff's  right  of  recovery  rests  io 
contract;  and  not  in  tort.  No  act  or  neglect, 
of  the  defendant  caused  or  contributed  to  the 
plaintiff's  injury.  Were  the  reasouing  in  Bald- 
win V.  Barney,  supra,  to  be  adopted,  it  would 
not  avail  tbe  plaintiff,  for,  if  Iwing  eocaged  in 
the  unlawful  expedition  was  not  the  immedi- 
ate cause  of  his  injury,  it  n'as  certainly  the 
condition  causing  it.  Tbe  provision  quoted 
from  the  policy  excluded  liability  from  any 
injury  of  which  a  violation  of  the  law  was  the 
cause  or  condition  producing  it.  It  also  ex- 
pressly provides  exemption  from  liability 
where  violation  of  law  is  either  the  proximate 
or  remote  cause  or  condition  producing  the  in- 
jury. In  shoi-t.  It  is  so  drawn  as  to  exempt 
from  liability  under  tbe  reasoning  and  the 
holding  of  tbe  courts  in  both  classes  of  cases 
cited. 

Tbe  plaintiff  contends  in  argument  that  ho 
was  not  engaged  in  hunting  at  tbe  time  he  re- 
ceived the  injury,  but  was  walking  home  after 
be  had  been  visiting.  Were  this  claim  con- 
ceded, we  do  not  see  bow  it  gives  plaintiff  any 
better  ground  for  recovery.  He  was  not  out 
simply  for  open  air  nnd  gentle  exercise,  with- 
out any  object  of  business  or  pleasure,  as  in 
Hamilton  v,  Boston,  14  Allen,  475,  but  was 
traveling  several  miles  and  from  town  to  town, 
on  this  theory,  to  make  a  visit  for  pleasure. 

In  Cratty  v.  Bangor,  supra,  tbe  plaintiff  was 
traveling  on  foot  on  Sunday  with  other  per- 
sons to  make  a  visit  of  pleasure  to  a  friend,  and 
it  was  held  that  he  was  traveling  in  violation 
of  a  statute  probibitiog  traveling  on  Sunday, 
unless  for  charity  or  necessity.  The  court 
further  says  that  "no  distinction  is  made  be- 
tween tbose  who  travel  within  town  and  Uiose 
who  travel  from  town  to  town."  In  going 
from  Burlington  to  Colchester,  and  back,  a 
distance  of  twelve  or  fourteen  miles,  to  visit 
Cboates  for  pleasure,  or  to  bunt,  tbe  plaintiff 
was  clearly  violatins  tbe  provisions  of  Kev. 
Laws,  g  4^15,  prohioitin^  traveling  on  Sun- 
day. Every  step  be  took  m  makiou;  that  trip 
was  in  and  of  itself  a  violation  of  law.  Itt 
taking  one  of  those  steps  he  slipped  and  was 
injured.  We  think  it  wonld  savor  too  strongly 
of  hair-splitting  refinement  to  bold  that  the 
injury  was  not  directly  caused  by  tbe  violaiion 
of  the  law  in  traveling.  But,  in  this  view  of 
tbe  case,  the  exception  in  tbe  policy  ezempu 
the  defendant  from  liability,  wbeHier  the 
travellttg  is  held  to  be  tbe  cause  or  ool;  a  con- 
dition producing  injurr,  or  Influencing  it,  di- 
rectly or  indirectly.  'The  liabflity  to  accident 
must  be  greatly  enhanced  In  the  case  of  a  per- 
son who,  like  tbe  plaintiff,  engages  io  hunting 
or  traveling  about  tbe  country  on  Sunday,  in 
open  violation  of  law,  as  compared  with  one 
who  observes  the  law.  Tbe  defendant  has  a 
right  to  say  that  it  would  not  assume  such  in- 
creased risk.  The  defendant  not  having  con- 
tracted to  indemnify  the  plaintiff  for  the  injury 
which  he  received,  be  cannot  recover. 

Judgment  recetted,  and  judgment  for  de- 
fendant 
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JSxmm  M.  KBL8EY,  Admr.,  etc.,  of  James 
Boberts,  Decmaed. 

0. 

John  KELLEY  et  at.,  Appt9. 
(  vt.  ) 

1.  The  separate  estate  of  a  married 
woman  cannot.  Id  favor  of  her  deceased  father's 
creditors,  be  charjred  with  an  amount  wblch  he 
was  conapelled  to  pay  as  sutetr  for  bar  faiuband. 

S.  The  ctMt  of  repaln  ifratnltoiialy 
made  by  a  fother  on  hie  married  daof  li- 
ter's house  while  he  was  living  with  her,  for 
his  own  beoeflt  and  without  aoy  expectation  of 
payment  or  substantial  benefit  to  the  property, 
cannot  after  bis  death  be  charged  against  her 
settarate  estate  for  tiie  beoeflt  of  bis  creditors. 

8.  Where  a  father  advanced  his  mar- 
ried daughter  money  wltb  the  expeotRtiou 
that  himself  and  hts  wife  would  live  with  her  and 
be  cared  for  in  her  family  during  their  Uvea,  and. 
after  so  living  with  her  until,  at  a  fair  price  fur 
board,  the  amount  would  be  exhausted,  the  par- 
ties entered  Into  another  agreement  as  to  future 
support,  the  court  will,  after  the  mouth  of  the 
daughter  has  been  closed  by  the  death  of  the 
father  and  mother,  consider  the  board  a«  the  full 
equi\-Hlent  for  the  money  funUehed  as  the  par- 
ties then  treated  It. 

4.  Althoneh  a  conveyance  of  property 
In  conslcwratlon  of  ftiture  support  Is 
void  as  against  creditors,  yet  It  will  not  be  set 
aside  at  their  Instance  after  support  has  been  fur- 
nished In  reliance  on  It.  which  In  value  exceeds 
thatof  the  property  conveyed. 

(Harofa  28.1801.) 

APPEAL  by  defendants  from  a  decreeof  the 
Chancery  Court  for  Orleans  County  In 
favor  of  complatnaQt  io  a  suit  brought  to 
charge  the  separate  estate  of  defendant  Halioa 
Eeiley  with  money  received  by  ber  from  bet 
father  during  bis  lifetime.  Bafr$ed. 
The  facta  suffldently  appear  in  the  optalon. 
Mesari.  G.  A.  Pronty  and  Edwards  A 
Burke,  for  appeltaots: 

To  charge  the  separate  estate  of  a  married 
iromaD.  it  must  affirmatively  appear  that  credit 
'waa  given  ber  estate. 

Priat  V.  Oone,  51  Yt.  4/iS;  DaUr.  Babituon, 
Id.  aO;  Sof^nt  v.  FrenOi,  04  Vt.  884. 


Nora.— TolunConf  enmtvantK  conMderaiirm. 

A  voluntary  coaveyauce  may  become  valid,  and 
even  afraudulent  grant  may  be  purged  of  the  fraud, 
by  matter  ex  post/octo,  whereby  the  fraudulent  iu- 
tent  Is  abandoned  and  the  grant  oonflnned  for  a 
good  and  valuable  oonslderation.  Oriental  Bank 
V.  Hasklns.  8  Met.  Sffi;  Thomas  v.  Goodwin,  12  Haas. 
140;  CrownlnBhIeld  v.  Klttridge,  7  Met.  SU;  Harvey 
T.  Vamey,  98  Mass.  ISO. 

So  a  voluntary  deed  has  been  made  good  by  a 
subsequent  marriage.  Andrews  Jones,  10  Ala. 
400;  Bunnell  v.  Witheraw,  £9  Ind.  123;  Smith  r.  AI- 
leo.  5  Allen,  464;  Anufield  v.  Armfleld.  Freem.  Gh. 
SIX;  Jones' App.  as  Pa.  3B4;  Herring  v.  Wlckham.» 
tiratt.  628;  Wood  v.  Jackson,  8  Wend.  88. 

A  valuable  or  merlturlouaootislderatlOQ  Is  found- 
ed on  something  deemed  valuable,a8  money,  goods, 
services  and  marriage ;  and  a  voluntary  or  good 
consideration  Is  founded  upon natuiallove and  af- 
fection between  near  relatives  by  blood.  Vfokea 
v.Clarte,8  Paige.  lU,  1  L.  ed.  884:  Vao  Iterveer  r. 
Wright, «  Barb.  640. 
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Oooddering  that  the  oonTeyance  for.  fntofe 
snnport  vould  be  voidable  as  to  a  prior  debt 
woen  made,  it  was  voidable  nt  that  time  be- 
cause DO  valuable  oonsideratioo  passed.  Af  ter^ 
wards  a  valuable  consideration  did  pass;  and 
from  the  date  of  the  paeaiog  of  that  coiiaidera> 
tloD,  tbe  coDv^aDce  ceased  to  be  -rotdable. 

It  is  important  to  Dotloe  the  distinction  be* 
tween  this  conveyance  and  one  fraudulent  fn 
fact.  In  tbe  latter  case  tbe  transaction  Is  void 
as  to  boih  prior  and  sube^ueat  debts. 

HfeLans  v.  Jvhnaon,  48  Vt.  4S. 

Id  tbe  former  case  it  is  only  void  as  to  exist- 
ing debts. 

Jiraeketi  v.  WaiU,  4  Vt.  88d:  Rutland  <ft  B. 
R.  Co.  V.  Poteers,  25  Vt.  16.  See  also  Fotter 
v.  Pbster,  66  Vt.  661;  Okurek  t.  Oltaptn,  86  Vt 
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If  a  voluntary  cooveyaoce  be  made,  which 
is  voidable  when  made  because  voluntary,  and 
subsequently  a  good  consideration  passes,  tbe 
deed  ceases  to  w  voidable  fnnn  the  passing  of 
such  consideration. 

Jones  V.  Bryant,  18  N.  H.  69;  U^Jter 
AbOt,  8  B.  Mod.  666;  Wcod-v.  Jeektnn,  8  Wend. 
25i  V&rplank  v.  Sterry,  19  Johns.  685;  Starrp 
V.  Arden,  1  JohDs.  Cb.  858,  1  L.  ed.  182. 

It  baa  even  been  held  that  where  the  origina. 
coDveyaDce  is  fraudulent  in  fact,  tbe  traosao- 
ilOD  may  be  purged  of  its  taint  by  the  paaaing 
of  a  subsequent  valuable  cODSidpraUou,  pro- 
vided the  consideration  be  paid  before  tbe 
brioglDgof  tbe  suit  to  set  aside  Uk  conveyance. 

Thomoi  V.  Goodwin,  13  Mass.  140;  Hutehim 
V.  Sprague,  4  N.  H.  469. 

This  coDveyanoe  was  not  void.  It  was 
merely  voidable. 

Walt,  Fraud.  Conv.  §  817.  See  AUm  ▼. 
Movier,  17  Vt.  «& 

JfofTs.  Diekerauui  A  Tonn|f,  for  appel- 
lee: 

Orator  Is  entitled  to  a  decree,  as  rendered  be- 
low, for  tbe  amount  of  tbe  Hopkinsoo  note  of 
$600,  delivered  to  defendaot  Mabna  by  tbe  de- 
ceased, March  29,  1884,  in  considecatiOD  of  tbe 
bond  for  the  future  support  of  eafd  Roberta 
and  wife  through  life.  Therefore  tbe  trausac- 
tioD  was  fraudulent  and  void  in  law  as  to  cred- 
itors and  gave  defendants  no  right  or  title  to 
tbe  money  received  on  tbe  note  as  agaiostUkem 
so  long  as  their  claims  remained  unpaid. 


ConMenUirm  of  mpperf  and  DMifntenanes. 

A  grantee  by  acoeptlng  the  deed  and  entertng  in- 
to poesesslon  under  it  is  bound  by  the  agreement 
providing  for  the  support  of  the  grantor.  Hutch- 
insoQ  V.  Hutchinson.  iS  Me.  1S4:  Exum  r.  Canty.  U 
Ulss.  ASS:  Spalding  v.  HaUenbeck,  80  Barb.  28^ 
Shootz  V.  Brown,  £7  Pa.  128;  tbe  case  of  Jackson  v. 
Fioreuoe.  16  Johns.  47,  dlstloguiahed  where  the  pro- 
vision for  support  raised  no  obligation  on  ttte 
grantoe.  2  Devlin.  Deeds,  I  SOT.  See  Bendeieon  r- 
Hunton,  S8  Gratt.  SSS. 

Where,  after  executing  a  lease  In  const  deration 
that  leMKee  should  oeoupy  the  premises  and  sap- 
port  the  lessor  durlag  life,  the  lessor  exeratee  a 
deed  to  the  Iombcs  In  fee,  providing  that  if  ttie  lat- 
ter oonfonn  strictly  to  tbe  egreem^ts  In  tbe  lease 
the  deed  shall  remain  In  full  force  and  etTeot  and 
take  ellect  at  the  grantor's  death,  the  grautees  are 
cnlltled  to  retain  the  possesslOD  so  Kmg  as  they 
oomply  with  the  covenants  to  support  and  care  tor 
tbe  grantor;  and  tt  Is  Immaterial  whether  the  tegai 
title  paasedtoyneamU  or  not.  fllwrtoer.Allan,ai 
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^r,  2t  yt  426-4n;  ITorMtojrfoli  v.  t^di, 
33  Vt  549;  Ohnreh  t.  Chapini  85  Vt  288; 
iftZ^M  T.  .AiAnflon,  48  Vt.  48. 

The  mailer  AndBtbat  "Roberts  .  .  .wentto 
Hve  wilb  dpfeadaata,"  not  witb  defendaot  Ma- 
Una.  Ooasequently  It  is  presnmcd  that  Mr. 
Roberts  and  wife  boarded  frith  defendant  Jobo 
Eeney.  Tberof<H«  Mr.  R<^rt8  bad  the  right 
to  have  any  debt,  ehher  or  both  defendants 
oved  blm  applied  in  payment  pro  tauta  of  bis 
bond.  Wheretbere  are  mutual  accounts  and 
M  application  is  made  t^Uie  paitlea,  tbeooart 
willil^theflrstcredltor  paymeat  in  aatis- 
beiioo  01  the  flrst  debit  or  charge. 

hem  V.  Knigkt,  81  Vt.  701;  ^  AiioM  t. 
Faikg,  46  Vt  448;  Zangian  v.  Boum,  48  Vt 
112. 

This  rule  would  apply  tbe  claim  for  board  in 
MtnfacUoD  of  tbe  amount  paid  upon  tbe  sure- 
^ip  obligations. 

Sfe  Rob«rt»  V,  Sellei/,  61  Vt.  97. 

AH  transacticns  which  precede  the  date  of 
file  bood  for  support  stand  as  mutual  debits  and 
cieditf,  and  abould  be  teeated  as  an  opea  botric 
McotiDt,  Intneot  should  be  alloved  iqion  the 
accoont. 

Lanodon  f.  CnlMtm,  80  Vt  885;  i^Mnwr 
T.  IPonftricfof,  88  Vt.  488;  OomHwvv,  Antmu, 
36  Vt  46;  DaoftY.  Smitk,  48  Vt  62. 

RoMii  delivered  the.  opiaion  of  tbe 
aonrt: 

Tbewiginal  Mil  ptoeeeda  upon  tile  groond 
tfut  tbo  defmdant  wife  had,  in  tjie.lmtime 
•f  the  intestate,  b«  fttther.  leceiml  irom 
kirn  Tarlous  sums  of  money  or  loans,  vhldb 
bad  not  folly  lepald,  and  tha  orator,  as 
■dmiolstrator,  brin^  the  bill  to  have  tbe 
klsnce  dae  nsoertsined,  and  made  a  cfaaroiQ 
upoD  tbe  wife's  real  and  personal  property, 
m  It  may  be  available  to  Mm  in-  the  pay- 
■eut  of  the  debts  proved  againak  tbe  estate. 
He  briDgs  the  bill  in  tbe  Interest  of  the 
<ndib)rs.  Afterthe master's reptntwaafiled, 
ibowin^  that  none  of  the  claimed  sums  were 
received  by  tbe  wife  as  loaoa,  the  orator  was 
^o»^  to  amend  his  bill,  seUing  fcNrth 
wit  Bhe  received  tbe  various  sums  caarged 
•n  the  original  bill,  which  were  found  es- 
tablished by  the  master,  under  such  circum- 
■tencGs  that  it  would  be  frandulent  in  law  to 
uioir  her  to  retain  the  sums  so  received 
miast  tbe  creditors,  who  have  proved  their 
*rota  agaiDst  the  fatber'sestate.  When  these 
^jUsactions  transpired,  to  lay  the  foundation 
w  I  charge  in  equity  upon  the  wife's  aepa- 
^  pn^inty.  the  money  must  have  been 
Mtaaoea  upon  tbe  cEMit  of  the  separate 
Property,  and  for  its  benefit,  or  for  tSie  per- 
*OBal  beneat  of  the  wife.  Daie  v.  Bobinmm, 
M  Vt  30:  Priat  v.  Ome.  Id.  405. 

1.  Coiuiderlne'  tbe  scope  of  the  bill,  and 
w  rMQiattcs  necessaiT  to  constitute  a  charge 
bi  eqoity  upon  tin  wife's  separate  property, 
it »  evident  that  the  $200  paid  by  the  intes- 
SB  surety  for  the  defendant  husband 
^utnot  be  considered.  The  scope  of  the  bill, 
•>  amended,  and  tbe  principles  of  equity  law 
applicable  tu  oharging  ths  wife's  separate 
^S*^>  ^  not  pennit  a  general  accounting 
^sU  natlsn  axlsklng  betwwn  the  Intestats 
■"1  the  dtfendants.    Tbw  include  such 


matters  only  as  the  wile  Is  interested  in  juu| 
as  fall  within  the  principles  of  the  cases 
Bupra.  It  is  not  found  that  this  sum  was 
paid  by  tbe  intestate  upon  the  credit  of  the 
wife's  pn^>erty,  or  .for  its  benefit,,  or  for  the 
wlfo's  benefit  {  but  It  la  found  to  have  been 
paid  by  the  intestate  only  as  surety  for  the 
husband,  and  that  it  had  no  connection  with 
the  subsequent  dealings  between  Uie  intestate 
and  the  defendants,  in  whidi  the  wife  or  her 
property  was  interested. 

d.  The  facts  found  by  the  master  dispose 
of  the  |;468.35,  which  the  intestate  let  the 
wife  have  in. money,  and  which  he  expended 
in  repairs  upon  the  house,  in  1874.  During 
that  year  the  intestate  and  his  wife  boarded 
with  the  defendants.  He  let  tbem  have  |200 
in  money,  and  laid  out  ia  repairs  on  the 
wife's  bonBe>$266.2S. .  The  master  baa  found 
that  kbe.board  of  the  intest«te  and  his  wife 
was  more  than  enough  to  pay  the  $800, 
which,  he  finds,  the  iotesUiteexpeoted  would. 
h«  taken. np  in  board,  and  that  the  intestate 
made  the  repairs  "to  Miit  his  own  taste  and 
convenience,  consulting  no  one  about  them 
and  that  "  it  was  not  understood  by  either 
party  that  any  money  ms  to  be  paid  Uie  in^ 
tssfftte&r  Che  repairs ;  aodtbatiwiiatwasnot 
paid  td  lioard  was  done  by  the  Intestate  and 
tor  his  benefit. "  These  facts  fully  sustaia 
tbe  disallowaDoe  of  any  paft-ef  this  item  by 
the  master,  espeoially  when  he  has  not  found 
that  the  repairs'  materiHlly  enlianced  the 
vaJue  o£  tJhe  prvmisee  or  were  necessary. 
The  facta  found  show  that  afc  this  ticoe  kb« 
property  ■  owned  by  the  intestste  was  more 
in  value  ttiaa  required  to  my  all  tlie  debts 
inoved- against  tbe  estate.  These  facta  iQava 
no  ground  for  the  a>ntention'  of  the  ofutor 
that  the 'balance  ot  this,  item  which  remained 
unpaid  by  the  board  furnished  the  iqtestate 
and  his  trif»  should-enter  info  the  accounting 
In  oonnsotlon  with  tbe  subsequent  items. 
The  law  doea  not  imply  a  promise  to  pay 
for  repairs  >made  as  these  were,  without  ex- 
pectation of  paymeut,  and  without  it  betiw 
found  that  they  were  of  a  subttantial  benefit 
to  the  propeily. 

8.  Id  the-spring  of  1870  the  defendant  wife 
purchased  a  farm;  and  the  intestate  paid 
tn.OOe  towanla  it,  with  the  expectation  that 
be  and  his  wife  should  live  with  and  be 
oaied  foe  by  the  defendants.  From  that  time 
to  the  time  of  the  death  of  Uio  IntesiAte  and 
his  wife  they  did  live  with  and  were  cajred 
for  by  tbe  defendants.  At  different  tintea 
between  the  spring  of  1870  and  November. 
1864.  but  at  what  times  or  in  what  sums  is 
not  found,  the  intestate  famished  tlte  defends 
ant.wife  |200,  whieh  was  invested  in  personal 
property,  for  her  benefit,  to  be  used  on  tbe 
farm.  The  master  has  not  found  that  any 
part  of  tbe  $300  was  furnished  subsequent^ 
to  the  arrangement  made  in  ilorch,  1884.  He 
treats  the  $200  in  the  same  way  be  does  the 
$1,000,  and  baa  found  no  fact  to  show  that 
it  should  be.  treated  otherwise,  exoept  that 
be  says  that  no  evidence  relating  to  interest 
upon  aaj  Item  was  Introduced ;  uid  that  as 
t^e  particular  times  and  amounts  at  and  in 
which  this  item  was  fumishsd  are  not  shown, 
be  allows  ib  as  of  November  4.  1^)84.  From 
the  manner  in  whioh  Uie  mastn  baa  tnated 
41 
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the  $300,  and  from  the  facts  he  has  found  in 
regard  to  it,  we  do  not  think  there  Is  any 
just  eroand  for  the  ooDtentlon  of  the  orator 
that  uiis  sum  should  be  treated  as  furnished 
after  the  arrangement  of  March,  1884.  If  the 
master  had  so  regarded  it  he  would  not  have 
treated  it  fn  connectioD  with  and  in  the  same 
way  he  has  treated  the  $1,000.  Further  than 
that,  the  Int^tate  and  his  wife  expected  to 
live  with  and  he  cared  for  hy  the  defendants, 
"All  the  transactions  betw<3en  the  parties 
seem  indefinite  and  without  dnlgn.  It  was 
one  of  those  frec^uent,  unfortunate,  and  In- 
definite transactiona  which  occur  among 
relatives."  He  finds  that  at  a  fair  price  for 
boarding  the  intestate  and  his  wife,  in  March, 
1884,  this  $1,200  had  been  more  than  over- 
paid ;  and  the  husband  told  the  intestate  that 
money  was  all  exhausted,  and  the  intes- 
tate soon  After  entered  into  a  fur^r  arrange* 
ment  in  regard  to  the  future  sapport  of 
himself  and  wife.  After  the  death  of  the 
intestate  and  his  wife,  and  after  the  mouths 
of  the  defendants  have  become  closed  by  the 
Statute,  it  would  be  hazardous  for  the  master 
or  court  to  attempt  to  treat  the  matter  of  the 
$1,900  and  hoara  differently  from  what  the 
parties  then  treated  it.  or  the  bmrd  as  a  full 
equivalent  for  the  money  furnished.  We 
think  they  should  be  so  considered. 

In  March,  1884,  the  intestate  advanced  to 
the  defendant  wife  $600  more  by  way  of  the 
Hopklnson  note,  which  was  used  to  make  « 
further  payment  towaida  her  farm,  and  took 
a  bond  from  the  defendants  for  the  support 
of  himself  and  wife  during  their  natural 
lives.  During  the  period  covering  all  these 
transactions  the  defendant  husband  was  in- 
solvent. The  defendants  fully  performed  the 
flondltlon  of  the  bond,  and,  as  found  by  the 
master,  at  an  expense  of  more  than  the  $600 
received  therefor.  The  debts  proved  against 
the  estate  and  represented  by  the  orator  Were 
all  contracted  by  the  Int^tate  before  the 
transactions  of  1879.  By  that  transaction, 
and  the  transaction  of  1884.  the  intestate 
disposed' of  Buhatantially  all  his  property  for 
the  support  of  himself  and^  wife,  without 
making  any  provision  for  the  payment  of 
these  debts..  The  orator  contends  that  this 
disposition  of  the  property  was  in  law  fraud- 
ulent, as  regards  these  creditors,  although 
.^ood  between  the  parties,  and  altliough  &e 
defendants'  agreement  to  support  the  intestate 
and  his  wife  was,  as  between  the  parties, 
as  ample  and  valid  conslderatiwi  for  the 
money  advanced.  This  contMitiou  Is  fully 
supported  by  the  authorities  cited.  Ototu 
T.  titteklM,  15  Vt.  252 ;  Jont*  v.  Spear.  21  Vt. 
426;  Werthinfftm  v.  Jtmo.  28  Vt.  640; 
Ohureh  T.  CAapiu,  86  Vt.  323.  The  other 
case  cited  (Melaite  t.  Jehtuan,  48  Vt.  48)  is 
one  of  fraud  In  fact,  and  not  In  law,  and  not 
applicable.  The  other  casea  pirooeed  unon 
the  ground  that  It  is  the  lej^l  duty  o^  a 
debtor  to  pay  his  debts  rather  than  provide 
for  the  future  support  of  himself  and  tamily, 
And  that  existing  creditors  may  avail  tliem- 
selves  of  property  conveyed  for  future  sup- 
port  fOT  the  payment  of  their  debts.  The 
«nditor  can  avstd  tnch  eonveyances  only 
because  the  debtor  hat  no  other  property  oat 
t*t  which  payttieiit  CKA  be  mfoimd.    In  none 


of  these  cases,  and  In  no  case  to  which  our 
attention  has  been  called,  has  it  been  held 
that  the  creditor  could  wait  until  the  support 
bad  been  furnished,  and  the  contract  fully 
executed  by  both  parties,  and  then  recover 
enough  of  the  value  of  the  property  conveyed 
for  the  support  to  pay  his  debt.  In  a1 1  the 
cases  cited  the  Identical  property  conveyed 
in  consideration  of  future  support,  or  somo 
of  It,  was  taken  and  appropriated  by  the 
creditor,  except  the  case  in  15  Vt.  :  and  in 
that  case  it  is  said :  "Perhaps  the  judgment 
of  the  county  court  would  have  been  more 
technically  correct  If  It  bad  adjudged  them 
trustees  for  the  specific  articles  of  personal 
property  which  they  had  received  of  the  'ie- 
fendaat.  Instead  of  adjudging  them  truslecs 
generally,"  plainly  iudlcating  the  course  of 
proceeding  which  was  followed  in  the  other 
cases.  This  la  a  case  in  equity,  in  which 
the  orator  must  do,  as  well  as  receive,  equity. 
The  master  has  not  found  that  these  tninstic* 
tions  between  the  intestate  and  these  defend- 
ants were  tainted  with  fraud  in  fact,  nor 
does  the  bill  charge  fraud  in  fact.  If 
now,  after  the  defendants  have  fully  sup- 
ported the  iutestate  and  his  wife,  at  an  ex- 
pense greater  than  the  money  received,  the 
oiator  can  compel  a  return  of  the  money  re- 
ceived sufficient  to  pay  the  CTedit<H«  repre- 
sented by  the  orator,  these  defendants  are  left 
with  a  debt  of  an  equal  amount,  also  prov- 
able against  the  estate  represeuted  by  the 
orator.  Why  diould  the  crcwlitors  represented 
by  the  orator  receive  payment  more  than  the 
defendants?  The  defendants  have  been  guilty 
of  no  wrong  in  supporting  their  father  and 
mother,  nor  was  it  any  more  of  a  wronic  for 
tbem  to  receive  payment  f<H-  such  suppOTt 
than  for  the  creditors  lepreaoited  by  the  ora- 
tor to  receive  payment  ftn  their  debta.  These 
creditors  did  not  know  of  the  existence  of  the 
property  received  by  the  defendants  for  the 
support,  and  did  nothing  on  the  strength  of 
its  existence.  On  the  other  hand,  the  defend- 
ants knew  of  it,  and  furnished  the  support 
for  it.  If  they  had  furnished  the  suppcnt  be- 
fore receiving  payment  therefor,  and  then  re- 
ceived the  same  property  which  they  did  re- 
ceive, no  one  would  claim  that  the  orator 
could  recover  the  property  hack,  to  pay  the 
creditors  represented  by  him.  If  the  credi- 
tors represented  by  the  orator  bad  intervened 
before  the  defendants  had  furnished  the  sup- 
port, they  would  have  had  the  better  right 
to  the  property,  and  the  defendants  hare  sus- 
tained no  damage.  Their  intervention  would 
have  relieved  the  defendants  from  this  con- 
tract to  furnish  further  support.  The  con- 
sideration for  this  contract  furtlier  to  support 
would  have  been  taken  away.  The  defend- 
ants, until  they  had  furnished  the  full  sup- 
port, were  like  a  purchaser  bona  fide  In  every 
respect,  except  he  bad  not  folly  paid  the  con- 
tract price  of  the  property  purciissed.  Where 
he  must  be  a  bona  fide  purchaser  for  value, 
to  be  protected  in  his  purchase,  if  otherwise 
a  bona  fide  purchaser,  he  Is  protected  ootr 
to.  the  extent  he  has  paid  value.  But  af- 
thou^  he  does  not  pay  full  value  at  the 
time  of  the  purchase,  If  such  payment  t» 
made  In  full  before  he  to  made  aware  of  Uw 
infinnlty  of  bis  purchase,  he  U  fully  pro- 
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tected.  We  tiilnk  this  principle  applicable 
between  Uie  orator  and  these  defeodaDta,  es- 
neciallj  the  wife,  on  the  facts  of  this  case. 
Conveyances  of  proper^  to  secure  future 
support,  until  the  support  it  furnished,  have 
the  infirmity  of  voluntarv  conveyances,  or 
otHiTeyances  for  which  a  full,  valuable  con- 
sideration is  not  paid  at  the  time.the  convey- 
aoce  is  made.  It  is  well  settled  that  supine- 
neas  of  a  creditor  to  attack  and  have  such 
coaTeyances  set  aside  may  defeat  hie  right. 
m^Oeraerv.  KibUr.  1  Hill,  Eq.  118,  26  Am. 
Dec.  193.  Such  conveyances  may  ba  vali- 
dated by  ex  jmt  facto  acts.  VerplaTti  v.  SUrrg, 
13  Johns.  536.  7  Am.  Dec.  8&. 
While  these  cases  are  not  analogous  In 


.  Wilcox.  64S 

their  facts  to  the  facts  in  the  cose  at  b&r.  we 
think  this  case  is  controlled  by  the  same 
equitable  principles.  When  this  suit  was 
brought,  in  principle  the  defendants  stood 
related  to  the  money  received  for  the  support 
of  the  Intestate  and  wife  In  equity,  just  as 
they  would  if  they  had  first  furnished  the 
support,  and  then  received  the  money  in  pay- 
ment therefor.  The  intestate  then  mieht  well 
prefer  them,  in  making  payment  of  his  debts, 
to  the  creditors  represented  by  the  orator. 
We  notice  nothing  in  the  testimony  excepted 
to  that  was  Inadmissible  in  substance. 

The  dteiHitt^ihtCmHef  Chancery 
and  the  cause  remanded,  with  a  mandate  to 
dismiss  the  bill,  with  costs  to  the  defendants. 
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Charles  H.  DILLABT 
ff. 

Betsey  A.  WILCOX,  Afgi, 

(....Oonn  > 

A  Tsrlwl  promiM  by  the  admlnistrftior 
of  an  Mtete  holdinir  a  mortmige  BKainet  a 
third  person  to  pay  taxes  aaseaaed  aKatost  the 
mortgmKor  If  Uie  oolleotor  will  not  levy  on  the 
mortftased  propertr.  upon  which  he  has  no  lien, 
Is  within  the  Statute  of  Frauds  aod  not  enf  oroe- 
aUo. 

(January  19,  isn.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Lon- 
don County  fn  fsTor  of  plaiottff  in  an  action 
brongbt  to  recover  cenain  taxes  which  it  was 
aUr^  defendant  had  agreed  to  p^y.  Bt- 
rened. 

The  facts  are  stated  In  the  opinion. 

J/r.  S.  ItucM  for  ^pellaot, 

Meatn.  J.  Bmlamj  and  W.  A.  Maeo*, 

for  appellee: 

The  promise  of  the  defendant  was  an  orig- 
tiMl  undertaking  and  therefore  not  within  the 
SUtate  of  Frauds.  While  it  is  true  that  the 
taxes  in  question  were  not  a  specillc  lien  upon 
the  penonal  property,  nevertheless  the  plaioUff 
had  a  right  to  levy  upon  the  equity  of  redemp> 
Hon  in  mid  property  and  to  sell  it  for  the  taxes. 
In  consideralion  of  his  promise  to  relinquish 
KQch  right,  the  defendaut  undertook  to  pay 
the  taxes  when  the  property  should  have  been 
sold  under  foreclosure. 

See  Browne.  Stat.  Fr.  §  204;  Bwr  v.  Wit- 
en.  13  Allen,  m. 

Forbesnnoe  at  the  request  of  the  defendant, 
or  any  act  done  at  defendant's  request  and  for 
her  convenience  or  to  the  inconvenience  of 
the  plaintiff,  is  a  sufRdent  cocsiderAtion  for 
the  promise. 

Burr  V.  Wilcox,  mpra,  .  immm^ 

8«ymaar»  delivered  the  opinion  of  the 
court: 

'llie  idaintiff  is  this  case  was  collector  of 


Son.— statute  of  Frauds;  promise  to  answer  for 
"tebt  or  default  of  another.  See  note  to  Tlabe  v. 
MorrisoD  (N.  Tj  •  X..  B.  A.  017. 
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taxes  for  the  town,  dtv,  and  central  schooT- 
district  of  Norwich,  and  bad  in  his  hands  war- 
ranis  for  the  collection  of  taxes  assessed  in 
favcH*  of  each  of  them  upon  property  of  one  Gor- 
don Wilcox.  The  defendant  and  her  mother 
were  the  administrators  of  the  estate  of  Wil- 
liam Wilcox,  deceased,  and.  as  such,  held  a 
mortgage  on  certain  personal  property,  of  Oor- 
doo  Wilcox.  coDsiating  of  printing  presses  and 
material  in  the  possession  of  and  used  by  him 
in  Norwich.  The  plaintiff  was  unable  to  pro- 
cure payment  of  the  taxes  from  Cordon  Wil- 
cox, and  applied  to  the  defendant  for  the  pay- 
ment thereof,  and  threatened  to  levy  upon  said 
mortgsasd  {woperty  nnleas  they  were  paid. 
The  ddendant  promised  the  plaintiff  that  if 
be  would  forbear  to  levy  upon  the  prc^rty 
she  would  pay  the  taxes  assoon  as  the  property- 
should  be  sold  under  the  judgment  of  foreclo»> 
ure  which  she  and  her  mother,  as  administra- 
tors aforesaid,  had  obtained  upon  the  mortgage. 
The  plaintiff,  in  consideration  of  tbis  promise 
of  the  defendant,  promised  to  forbear,  and  did 
forbear,  to  levy  upon  the  property,  and  the 
nme  was  sold  under  the  judgment  of  fore- 
closuru,  and  was  bid  in  for  the  defendant.  The 
defendant,  after  the  sale,  refused  to  pay  the 
amount  of  the  taxes  to  the  plaintiff,  and  tbey 
have  not  been  paid.  The  suit,  it  win  be  otv 
served,  is  against  Mrs.  Wilcox  personally.  No 
pleadings  subsequent  to  the  complaint  ai^iear 
to  have  been  filed,  but  the  finding  shows  tbak 
the  defendant  dented  that  she  made  the  pronK 
ise  upon  which  the  action  was  brought.  She 
also  claimed  that  the  promise  declared  on  waa 
within  the  Statute  of  Frauds,  and,  not  being. 
In  wriiing,  no  recovery  could  be  had  upon  it; 
and,  further,  that  there  was  no  coiuiderstjon. 
for  the  promise,  and  asked  the  court  so  to  rulet 
but  the  court  refused  so  lo  do.  and  rendered 
judgment  for  the  plaintiff,  from  which  the  de- 
fendant appeals.  Was  the  promise,  which  the 
court  finds  was  made,  within  the  Statute  of 
Frauds?  The  Statute  provides  that  "no  civil 
act  ion  shall  be  maintained  upon  any  agreement 
whereby  to  charge  any  executor  or  adminis- 
trator upon  a  special  promise  lo  answer  dam- 
ages out  of  his  own  estate,  or  ogainst  any  per- 
son upon  any  special  promise  to  answer  for 
the  debt,  default,  or  niiscaniage  of  another, 
.  .  .  unless  such  agreement,  or  some  memo- 
randum thereof ,  bemadeinwritiDg,and.signed 
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Ih  the  partj'to  be  duunzed  thenwith  or  bb 
«geDt"  Gen.  Stot.  g  18W. 

The  first  clause  has  reference  to  promises  by 
m  executor  or  admlDistrator  to  aoswer  out  of 
his  own  estate  for  a  cUlm  against  bis  dece 
dent,— some  liability  resting  upon  the  execu- 
tor or  Bdministraior  strictly  in  his  representa- 
tive character,  and  which,  but  for  the  promise, 
he  would  have  been  liable  to  discbarge  only  in 
due  course  of  the  administration  of  uie  estate. 
To  change  the  expression,  this  clause  of  the 
Stslute  covers  a  special  promise  made  by  the 
executor  or  administrator  to  pay,  out  of  his 
own  estate,  what  {being  the  legal  representa- 
tive of  the  party  originally  liable)  be  is  already, 
in  that  representative  capacity,  under  a  liabil> 
ity  to  pay.  to  the  extent  of  the  property  wbicb 
has  come  into  his  hands.  "The  particular  ob- 
ject of  this  provision,"  Eays  a  recent  writer 
upon  the  Statute,  "was  evidently  to  guard  ex- 
ecutors and  admioistrators  agaiust  bein^  held 
to  a  personal  liability  to  pay  debts,  legacies,  or 
dlstributiTe  shares  in  consequence  oia  willful 
or  mistaken  perversion  of  expressions  of  en- 
couragement  which  they  may  have  used  in 
conversation  with  claimants,  and  which  were 
not  justified  by  the  ultimate  result  of  adminis- 
traifon  of  the  ssfets  In  their  hands."  Throop, 
Verb.  Agr.  p.  87.  However  that  may  be.  the 
sufrgestion  illustrates  the  nature  of  the  promise 
referred  to  In  this  section.  Tbe  promise  proved, 
in  the  case  before  us,  was  to  answer  for  the 
debt  or  default  of  Gordon  Wilcox,  a  third 

Early,  and  is  a  promise  to  which  that  clause 
as  no  reference.  The  suggestion  that  the  de- 
fendant, If  compelled  to  pay  the  Judgment,  can 
repay  herself  out  of  the  assets  of  the  estate, 
does  not  tend  to  bring  the  promise  within  the 
clause.  Most  of  tbe  personal  obligations  of 
an  executor  contracted  in  the  course  of  bis  ad- 
minislration,  says  the  court  in  Chambers  v. 
Robbins,  28  Coon.  6S0,  are  proper  charges 
against  tbe  estate  In  the  final  settlement  of  his 
account,  but  tliey  are  none  the  leas  his  private 
debts,  for  wbicb  he  is  alone  liable  in  his  pri- 
vate capadty.  In  Pratt  v.  .ffumpAr^,  33 
Conn.  8i7,  a  leading  case  upon  this  clause,  the 
promise  was  to  pay  a  debt  due  from  the  estate 
of  which  tbe  defendants  were  administrators, 
— an  entirely  difTerent  case  from  the  one  at  bar. 

The  second  clause  of  the  Statute  relates  to 
the  special  promise  of  any  person  to  answer 
for  Uie  debt,  default,  or  miscarriage  of  anoth 
er.  An  Immense  amount  of  litigation  has 
arisen  over  Its  construction.  It  is  Impossible 
to  reconcile  tbe  decisions  which  have  been 
inade  under  it.  Almost  any  theory  of  its  scope 
fffad  meaning  can  find  some  case  to  support  it. 
The  most  careful  text-writets  have  acknowl- 
edged their  inability  to  find  anything  like  uni- 
form rules  of  construction  In  the  conflicting 
decisions  which  have  Iwen  rendered.  It  has 
even  been  slated  that  the  law  upon  it  is  in  a 
state  of  hopeless  confusion.  It  ifi  all  the  more 
satisfactorj,  therefore,  that  our  own  court 
seems,  BO  far  at  least  as  the  points  involved  in 
this  case  are  concerned,  to  have  found  and 
adopted  a  rule  which  has  proved  satisfactory, 
— a  rule  which,  we  think,  substantially  settles 
the  question  before  us.  The  promisor,  to 
bripdy  rcstntc  the  facts,  was  one  of  the  admin- 
istrators of  William  Wilcox's  estate, — a  fact, 
as  we  bave  seen,  of  no  signiflcance,  unless  to 
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show  a  motive  for  ber  promise,  fonnded  oo  a 
fancied  advantage  to  the  estate  of  her  decedent. 
The  promisee  was  the  collector  of  taxes,  threat- 
ening to  levy  on  personal  pronertyupon  which 
he  had  no  lien,  and  on  which  William  Wil- 
cox's estate  held  a  mortgage.  Tbe  levy,  if 
made,  would  of  course  have  been  subject  to 
such  mortgage.  The  party  for  whose  debt  or 
default  the  promise  to  aoswer  was  made  was  a 
delinquent  tax-payer,  who,  after  the  promise, 
continued  liable  for  the  taxes  until  paid.  The 
suit,  then,  is  by  a  tax-collector  against  a  de- 
fendant, who,  in  consideration  of  the  plaintiff's 
forbearance  to  levy  for  a  third  person's  tax  on 
personal  property  on  which  an  estate  of  which 
site  was  one  of  the  admioistrators  tuid  a  mort- 
gage, promised  to  pay  taxes  due  to  Norwich 
town  and  city  and  a  school-district  of  the  town 
from  said  taxpayer,  the  mortgagor  of  the  prop- 
erty. In  Packer  v.  Benton,  Conn,  ^ki,  it 
was  held  that  "where  a  person,  not  before 
liable,  agrees  to  pay  the  debt  of  a  third  person, 
and,  as  a  part  of  tue  arrangement,  the  oriaiDsl 
debtor  is  discharged  from  bis  indebtedness,  the 
agreement  is  not  wltliin  tbe  Statute  of  Frauds. 
Otherwise,  if  tbe  ori^nal  debtor  continues 
liable."  We  shall  quote  somewhat  extensively 
from  that  case,  as  the  rule  therein  established 
has  subsequently  been  app11ed*iD  "Pratft  App„ 
41  Conn.  191.  and  In  Grid'ey  v.  Sumner,  48 
Conn,  16,  and  Is.  as  already  suggested,  deci- 
sive of  tbe  case  now  before  us.  Judge  Butler 
writes  the  opinion,  and  after  coolmstini;  tbe 
facts  then  before  the  court  with  those  in  Ciapp 
V.  Lateion,  81  Conn.  95,  he  says  (p.  849): 
"Here  the  contract  was  tripartite,  between  tlM 
debtor,  a  creditor,  and  a  third  person;  and  It 
contemplated  the  discharge  of  the  orteinal  detit- 
or,  and  a  new  obligation  by  the  third  pert^ 
to  the  particular  cr^itor.  Such  new  obliga- 
tion and  iodebtedness  is  not  within  the  Statute 
of  Frauds.  In  Turn&r  v.  HnbbeU,  %  Day,  457, 
tiie  distinguished  counsel  for  tbe  defendant  in 
error  deduced,  from  the  esses  which  had  then 
occurred  under  this  branch  of  the  Statute,  the 
followlDg  deflnidoo  of  the  promise  Intended 
it,  to  wit.  'an  undertaking  by  a  person  not 
before  liable,  for  the  purpose  of  securing  or 
performing  the  same  duty  for  which  the  party 
for  whom  tbe  undertaking  is  made  is.  at  the 
same  time,  liable;'  and  it  was  adopted  by  the 
court.  With  a  single  modification,  that  de- 
finition furnishes  as  perfect  a  test  as  has  ever 
been,  or,  we  tliink,  can  be  devised.  .  .  .  Hie 
foregoing  definition  may  be  modified, therefore. 
80  as  to  resd:  'An  undertaking  by  a  person 
not  before  liable,  for  the  purpose  of  securing 
or  performing  the  same  duty  for  which  the 
party  for  whom  the  undertaking  is  made  con- 
tinues liable.'  Applying  this  teat  to  the  case 
in  hand,  it  is  obvious  that  the  objection  of  tbe 
defendant  ought  not  to  prevail.  It  was  tbe 
purpose  and  effect  of  the  tripartite  contract  In 
question  to  discbar^  the  original  debtors  in 
consideration  of  ibctr  giving  up  their  property 
to  the  defendant,  as  well  as  to  oneraie  the  de- 
fendant in  consideration  of  that  discharge. 
...  As  the  original  debtors  did  not  oontlnue 
liable,  an  essential  element  of  the  test  was 
wanting,  and  tbe  coDliaet  was  not  wtfbfii  the 
Statute." 

In  tbe  case  now  before  us  all  the  essential  ele- 
ments of  the  test  are  present,  and  bring  the 
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protniM  wUhia  tbe  Stotuto.  Tbe  oase  of  -^ek- 
ir  Y.  Benton  does  not  discuss  tbe  questions 
which  migliit  arise  Id  tliat  claffl  of  cases,  where 
the  defenaant,  for  bis  own  use  and  advantage, 
nDcurea  bom  the  platntlfl  tbe  anrrender.  re 
leaw,  or  wahm  of  a  Hen  or  security  vblch 
the  latter  bolds  for  a  debt  due  bint,  upon  tbe 
promise  to  pay  tbe  debt.  Id  snoh  cases  it  hss 
been  beld,  m  a  large  niunber  of  cases,  that  tbe 
promise  is  not  within  tbe  Statute,  though  tbe 
nigioftl  debt  la  not  dlacbarged,  on  Uie  ground 
that  tbe  transaction  amonnta  to  a  purcbaae 
from  tbe  creditor  of  such  Ucq  cht  security  for  a 
price  which  is  tbe  amount  of  the  original  debt, 
and  that  the  relinquisbmeot  of  tbe  lien  or  se- 
cority  bas  inured  to  tbe  defendant's  benefit. 
In  the  leadins  case  of  Fallam  v.  Adatiu,  87  Vt. 
3S1,  it  is  held  tbtt  *'a  verbal  promise  to  pay  tbe 
debt  of  another,  where  the  original  debt  still 
subaisia,  is  never  legally  binding,  except  where 
the  promisor  has  received  the  funds  or  pn^OT- 
t;  M  tbe  debtor  for  tbe  purpose  of  being  so 
applied,  ao  that  an  obligation  or  duty  rests 
upon  him,  as  between  himself  and  the  debtor, 
to  make  such  payment,  whereby  bis  promise, 
tfaongb  in  form  to  pay  the  debt  of  another,  is 
in  fact  a  promise  to  perfbrm  an  obligation  or 
doty  of  bla  own."  Poland,  Ck.  J.,  wbo  wrlMa 
the  opinion,  says  (p.  897)  thai  the  caastirbl^^ 
decide  that  wboe  a  creditor  holds  a  security 
and  sunenders  It  to  a  third  person,  for  hisbeo- 
^t,  upon  his  promise  to  be  answerable  for  the 
debt,  stand  rndly  upon  the  aame  aobstaiitlal 
principle. 

It  la  stated  in  tbe  text  of  tbe  American  and 
^oelish  Encyclopedia  of  Law,  in  hoo,  that,  in 
s  brae  and  increasing  number.of  the  States  of 
the  Unim,  tbe  prcnnise,  although  made  upon 
a  sew  coufidersAion  of  benefit  to  tbe  promisor, 
is  held  to  be  collateral,  whatever  tbe  Intent  of 
tbe  parties,  if  tbe  miginal  liability  remidBs; 
and  a  very  large  nuitaber  of  aathiHltiea  are 
cited  hi  support  of  tbe  proposition.  It  is  to  be 
noticed,  as  illustrating  tbe  diffeicnce  in  con- 
tfructiOD  already  alluded  to,  tiiat.  in  a  recent 
caee  in  New  York  ( Wliite  v.  RtiUaid,  108  N. 
y.  2-22,  10  Cent.  Bep.  704)  it  is  stated,  thongb 
under  a  tetnbie,  that  a  promise  to  pay  a  debt  of 
another,  antecedently  contracted,  where  the 
primary  debt  still  subsists,  is  original,  and  so 
valid,  within  tbe  {Statutes  of  Frauds,  ailLbougb 
Dotio  writing,  when  it  is  founded  on  a  new 
consideration  movins  to  tbe  promkor,  and 
beneficial  to  bim,  and  when  by  the  promise  be 
*xmes  under  an  independentduty  of  paying,  ir- 
respective of  tbe  liability  of  the  principal  debt- 
w.  Corioosly  enough,  this  intimation  of  an 
opiuicH) — for  it  amounts  to  nothing  mors,  as 
reported — ^is  made  in  a  case  where  the  defend- 
ant was  a  creditor  of  a  linn,  and  was  secured 
by  a  chattel  mortgage.  The  plaintiff  was  the 
toWer  of  two  notes  of  the  firm,  which  were 
nearly  matured.  The  defendant  disclosed  the 
fact  that  be  beld  the  mortgage,  and  promised 
to  pay  tbe  notes  if  the  pl^ntifr  would  forbear 
for  a  thne.  It  was  held  that  the  {Hnnlae  was 
within  the  Statute.  The  court  says:  "Tbe 
plaintiff  contends  that  the  defendant  had  a 
direct  personal  interest  In  procuring  a  for- 
bearance to  sue  tbe  firm,  which  be  explains  In 
bia  brief  by  saying  that  If  the  plaintiff  pressed 
the  coUeetlMi  of  Us  notei^  and  did  not  w^t  till 
the  then  next  luinmCT,  ue  defendant  would 
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lose  bis  money,  which  had  been  loaned  to 
the  firm.'  But  I  do  not  discover  a  single  fact 
In  the  case  which  tends  to  any  such  contusion. 

.  It  was  a  fear  without  a  foundation;  a 
state  of  mhid,  and  not  a  result  of  existing  facta 
seen  bi  their  legal  bearing.  Delay  on  tbe  part 
of  tbe  platotiflf  is  not  shown  to  have  been  of 
tbe  slightest  consequence  to  tbe  interest  of  tbe 
defendant."  No  more  do  we  see  in  the  case 
before  us  a  single  fact  which  shows  tbat  a  levy 
by  tbe  collector,  subject,  as  it  must  have  been, 
to  the  mottmge.  could  have  Injured  the  de- 
fendant or  the  estate  sbe  represented.  If  sbc 
thonght  so,  "it  wasB  state  of  mind,  and  not  a 
result  of  existing  facts  seen  In  their  legal  bear 
ing;"  and  tbe  decl^n.  of  tbe  case  from  which 
we  are  quoting  seems  to  unmistakably  fnvor 
her  defense,  though  the  dictum  seem  adverse. 
It  Is  said  in  Browne  on  the  Statute  of  Frauds, 
314«,  that  "the  mere  passing  of  a  new  and 
dependent  consideration  between  the  i^ain- 
tiff  Mid  defendant  does  not  take  the  case  mit  of 
tbe  operationof  tbe  Statute;  and,  so  far  as  some 
of  tbe  dedsioDB  depend  upon  the  contrary,  they 
cannot  be  regarded  as  law.  £very  contract 
of  guaranty  requires  a  consideration  moving 
from  the  party  to  whom  the  guaranty  Is  given. 
There  can  be  no  sensible  dIstincndQ  made 
between  'new  and  Independent*  considerations 
and  any  other  considerations;  and  tbe  general 
proposition  that  'anew  and  independent  con- 
sideration, moving  between  the  parties  to  the 
contiact  of  guaraoty,'  takes  it  out  of  the  Stat- 
ute, simply  nullifies  the  Statute.  The  distinQ 
tion  U  between  a  merely  valid  consideration  for 
the  defendant's  promise  of  guaranty,  and  that 
transfer  of  value  which  creates  an  oiiginal  ob- 
ligation on  tlie  part  of  the  defendant,  tbe  meas- 
ure of  which  is,  by  tbe  agreement  of  the  par- 
ties,  the  defendant's  payment  of  the  tliird 
party's  debt,"  It  was  suggested  that  the  prom- 
ise relied  on  was  an  original  undertaking.  We 
cannot  look  upon  it  as  such,  within  tbe  proper 
meaning  of  that  word.  It  is  a  new  i)romise  to 
my  tbe  already  existing  debt  of  a  third  party. 
The  court  says  in  Maitory  v.  QiUett,  21  N.  Y. 
412:  "The  words  'original'  and  'collateral' 
are  not  in  tbe  Statute  of  Frauds,  but  they  were 
used  at  ao  early  day, — the  one,  to  mark  theob- 
liKatioQ  of  a  principal  debtor;  the  other,  tbat 
of  the  person  who  undertook  to  answer  for 
such  debt.  This  was,  no  doubt,  an  accurate 
use  of  language;  but  it  has  sometimes  hap- 
pened that,  by  losing  sight  of  the  exact  ideas 
represented  by  these  terms,  the  word  'orifrinal' 
baa  been  used  to  characterize  any  new  promise 
to  pay  an  antecedent  debt  of  another  person. 
Such  promises  have  been  called  'original'  be- 
cause tbey  are  new;  and  then,  as  original  un- 
dertaking arc  agreed  not  to  be  within  the  Stat- 
ute of  Frauds,  so  these  new  promises,  itisnricn 
argued,  are  not  within  it.  If  the  terms  of  the 
Statute  were  adhered  to,  oramore  discriminat- 
ing use  were  made  of  words  not  contained  iu 
it,  there  would  be  no  danger  of  falling  into  er- 
rors of  this  description." 

"Where  the  person  undertaking  to  pay  the 
debt  of  another  receives  property  or  fuodfi  of 
tbe  debtor  for  tbe  purpose,  bis  promise  is  in  no 
proper  sense  an  undertakioK  to  answer  for  tlio 
debt  of  another,  but  an  undertaking  to  apply 
the  property  or  fiuidi  to  such  payment.  Tbe 
undertaking  beoomea  then  an  Independent  om^. 

Digitized  by  Google 


GtuniBCTioDT  ScnrsBscs  Coubv  of  Ebkobs.  June, 


610 

ftnd  tbe  coDLlnuiDg  obKgatioD  of  the  debtor  be- 
comes Id  a  seDse  collateral  to  it.  IVhenever 
the  new  promise  is  merely  collateral  to  the  orig- 
inal debt,  it  must  be  la  writiog.  whatever  the 
coDDideratioD,  and  it  remains  collateral  so  long 
as  the  uri^DsI  debt  atill  subsists  as  tbe  prino- 
pal  debt.  Tbe  decision  at  which  we  have  ar- 
rived maKes  any  discuesion  of  tbe  other  ques- 
tions presenlod  oo  the  record  superfluous. 

There  u  error  in  thejwigment  t^ppealedfirom, 
and  it  it  reverted. 

The  other  Judges  concur. 


.  George  BROWN 
e. 

George  THROOP,  Appt 

t  Conn  t  y 

A  pfol  »gr«— ant  awd*  In  Ibnb  pei^ 
Mittlais  ^"i^  ^  take  poaaea- 

«I<MB  of  a  ikrmss  tenant  April  1st  next,  under 
a  lease  Cor  one  rear,  to  use  tbe  toe  bi  an  fo»>housa 
tbeveon  wtthont  lAarge,  tf  be  would  reflU  It  so  as 
to  leave  it  Oiled  when  he  Barrendered  poMMlon. 
ii  not  void  as  not  to  be  performed  wttbin  a  year 
from  the  makfaiK  of  IL 

(January  7. 18QL) 

APPEAL  bjr  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  ror  Litchfleld 
County  deoyin?  his  rigbt  to  cbarge  plaintiff 
witb  the  cost  of  filling  an  ice-house  on  defend- 
ant's land  with  ice  which  plaintiff  used  while  in 
possesstoD  of  such  land  as  tenant.  Affirmed. 
Tbe  facts  are  stated  In  tbe  opIaloD. 
Mr.  R.  E.  Hall,  for  appellant: 
.  -It  appears  from  the  nature  of  the  agreement 
that  the  parties  understood  st  the  time  it  was 
made  that  its  full  performance,  tbe  "leaving  the 
ice-house  full  when  he  went  away."  by  tbe 
^alntiff,  was  not  to  be  performed  in  one  yesr 
from  that  time. 
This  is  within  the  Statute  of  Frauds. 
Gen.  Stat,  g  1806;  1  Swift,  Dig.  *268;  Her- 
Tin  V.  Buttert,  20  Me.  110;  Petert  v.  West- 
bormgh,  19  Pick.  884;  Wood.  Stat.  Pr.  495. 

If  It  appears  to  have  been  the  understanding 
of  tbe  parties  to  a  contract  that  It  was  not  to  be 
completed  within  a  year,  though  it  mif  bt  be, 
and  was  in  fact,  part  performed  withu  that 
time,  it  is  within  the  Statute  and  cannot  be  en- 
forced. 

BoydeU  v.  Drummond,  11  Bast,  142. 

Tbe  whole  scopeof  the  afireement  shows  that 
tbe  parties  did  not  contemplate  a  complete  per- 
formance within  one  year  from  tbe  time  it  was 
msde. 

Herrin  t.  Butters,  tupra. 

That  the  written  contract  or  parol  agreement 
b  defeasible  within  the  year  will  not  take  the 
case  out  of  tbe  Statute. 

■  Wood,  Stat.  Fr.  494.  and  cases  cited;  8  Par- 
■ODS,  Cont.  86,  and  note  g. 
Mr.  H.  B.  OnTM  for  appellee. 


Nora.— statute  of  Fnuds:  oontracts  not  to  be 
performed  within  a  jeM.  See  natea  to  Seddon  v. 
Boeenbaum  (Ta.)  8 B.  A.  897;  Lowman  v.  Sheets 
and.)  nr  »L.  B.  A.  TH;  WooMridge  v.  Stem  (Mo.)  9 
LR.  A.Ui. 
18  L.R  A. 


Aadrewa»  (M.  J.,  delivered  tbe  Ofnalw  of 

the  court:  ' 

This  is  an  appeal  from  a  jadgmeot  miderid 
W  the  court  of  Common  Pleas  Id  Utebfteld 
County.   Three  reasons  of  appeal  are  fpreo  in 
tbe  record.   Only  one  is  porsued  in  this  court; 
the  others  may  be  disregarded.  Tlie  one  argued 
here  is,  "the  court  erred  in  admlUiog,  sgainst 
the  objection  of  the  defendant,  tbe  evidence  of 
James  E.  Brown  in  relattuo  to  the  agreement 
between  tbe  plaintiff  and  defendant  In  regard 
to  leaving  ice  in  tbe  ice  bouse  when  tbe  pudn- 
tifl  went  away,  made  in  the  month  of  Harcb, 
1887."  Tbe  plaintiff  had  bad  possession  of  and 
carried  on  a  farm  belonging  to  the  defendant 
nnder  a  contract  in  writing — being subetantialty 
a  letting  and  hiring  oo  snares— &om  April  1. 
1887.  to  April  1, 1888,  and  by  a  renewal  till 
April  1,  1889.  when  he  left    The  ^rties  dia- 
sgreed  about  tbdr  accounts,  and  tbis  suit  was 
brought.   Eacb  party  filed  a  bill  of  particulars 
containing  a  great  number  of  items.    Tbe  de- 
fendant in  bis  bill  had  cliarged  (be  plaintiff, 
under  tbe  date  of  Februarv  6, 1887,  the  sum  of 
$38.70  "for  getting  ice.''   it  appeared  that 
when  the  plaintiff  took  possession  of  the  farm 
on  the  lat  day  of  April,  1887,  the  ke-bouse 
thereon  was  filled  with  loe.   This  the  plaintiff 
used  during  his  occu(>&ncy  of  the  fsrm,  and 
refilled  the  ice-bouse  witb  other  Ice;  and  when 
he  left  tbe  premises  on  the  1st  day  of  April, 
1689,  the  ice-house  was  left  as  full  of  loe  as  It 
was  when  be  took  possession.   The  charge  of 
138.70  was  for  getting  the  Ice  that  was  io  the 
ioe-house  at  tbe  time  the  plaintiff  took  posnea- 
sion  of  the  farm.   Tbe  written  cootract  con- 
tained no  reference  to  the  ice  then  In  the  ice- 
bouse,  nor  to  anr  tefllliog  of  it  with  ioe.  To 
show  thai  tbe  defendant  was  n<A  entitled  to 
make  said  cbarge  or  to  recover  ssid  sum  of 
money,  tbe  plaintiff  called  James  £.  Brown  as 
a  witness,  who  testified  that  be  was  present 
upon  the  defendant's  premises  before  the  exe 
cotioa  of  the  written  contract,  some  time  in  the 
month  of  Hsrcb,  1887,  with  tbe  plaintiff  and 
defendant,  and  beard  them  agree  that,  aa  tbe 
defendant  had  then  fltied  the  ice-house  upon 
the  premises  in  question;  tbe  plaintiff  should 
have  the  same  without  cba^,  provided  he  re- 
filled tbe  Ice-bouae,  and  left  as  much  ioe  Id  U 
when  be  went  away  as  there  was  then  in  It.  Tlie 
defendant  objected  to  the  evidence  on  the 
ground  that  it  offended  against  that  clause  of 
the  Statute  of  Frauds  which  provides  that  do 
actton  shall  be  maintained  upon  any  agree- 
ment that  is  not  to  he  performed  witfaio  one 
year  from  tbe  making  thereof,  unless  It  be  In 
writing,  etc.   Tbe  objection  was  not  well 
taken,  and  was  properly  overruled.  Th^re 
was  no  attempt  to  show  an  agreement  not  to  be 
performed  within  a  year.   The  testimony  of 
the  witness  was  that  tbe  plaintiff  was  to  refill 
the  ice-house,  uid  leaveas  mud)  ice  in  It  when 
he  vrent  away  as  there  then  was.  Tbe  defend- 
ant, in  his  objection  and  in  bis  argumeut, 
quotes  only  tbe  latter  part,  as  though  tbe  fact 
of  leaving  the  ice-house  filled  at  tbe  end  of  the 
year  was  tbe  whole  of  the  agreement.    On  the 
contrary,  it  was  not  tbe  whole  of  the  sgree- 
ment,  nor  was  it  tbe  essential  part  of  tbe  agree- 
ment  The  real  thing  agreed  to  be  done  was 
the  refilling  the  ice-house  wttb  ice,  so  that  at 
tbe  end  of  Uie  term  H  could  be  left  filled.  The 
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Ice-bouge  could  not  be  kft  full  of  ice  on  the  Ist 
dftT  of  April  unleis  H  had  been  pievioualy 
filled.  It  oonid  not  be  filled  except  duriDg  the 
maaa  for  ice,  and  tbat  was  wUbiii  a  year.  Id 
respect  to  (be  charge  for  getting  the  ice,  Mr. 
Throop  was  tbe  actor.  He  was  ibe  plaintiff 
and  Mr.  Brown  was  tbe  defeodaot.  Mr.  Throop 
asserted  tbat  such  a  coDdition  of  thiogs  existed 
8»  entitled  him  to  charge  Hr.  Brown  for  get- 
ling  tbe  ice  which  was  In  the  ice-house  when 
Hr.  Brown  came  od  to  tbe  farm.  Mr.  Brown 
denied  that  anj  mek  stats  of  things  axiated. 


He  insisted  that  there  was  a  totally  different 
state  of  facts.  If  the  evideooe  to  show  Mr. 
Tbroop*s  contention  be  adntisslUe,  then  Mt. 
Brown's  evidence  must  be  equally  admissible* 
for  tbej  both  r^te  to  the  same  traosaotton. 
It  would  be  a  strange  use  of  tbe  Statute  framed 
to  preveot  frauds  to  bold  that  it  permits  oao 
side  of  an  agreement  to  be  pro  red,  but  forlHds 
tbe  other  side  to  be  shown. 
There  it  mo  «rrcT  in  tkt  ju^/maU  o^ptaUA 

The  other  Judges  otmcur. 


INDIANA  SUPREME  COURT, 


William  H.  CROWDER  H  at.,  Apptt,, 
«.  ' 

TOWN  OF  SULLIVAN  tt  ak 

i  lnd......J 

1.  A  debt  ftir  tbm  ■Mr«s*to  Mmnmtto 

become  due  on  a  oo&traot  by  a  dty  toe  eleotrio 
Ustau  to  be  f  umUbed  tor  a  Beries  of  yean  at  a 
certain  sum  per  year  M  not  locaired  br  tbe  dty 
■tibedowoCmaklnfftbeooBtiBOt.  Xludfibtfor 
cadi  rear  is  Incurred  only  when  It  haa  been 
ewoed. 

S.  Kotiee  inTltliic  mwpoaalsftHr  a  eon- 
tract  to  fDinlBb  eleotm  Ugnts  need  not  be  stvea 
tV  a  mantctiMd  corpomtltu  lalflH  leqnired  hr 
Matute  where  pameot  ii  sUto  be  made  ttom 
tbe  oorponitlon  treasury. 

S*  A  mere  lleeaaee  of  tbe  right  to  use  streets 
does  Dot  obtain  a  monopoly  or  an  exemption 
tnm  subsequent  rcaaonaMe  police  resulatlons. 

4.  A  epeelBX  Ueanae  auir  be  siven  for 
the  use  of  streets  by  an  electrioUgbt  company 
aJtbou^  a  general  ordinance  Is  necessary  to 
OMke  regulations  as  to  the  mode  of  Uilng  streets. 

{June  m  un.)  .«MMKv> 

APPEAL  by  complainants  from  a  judi^ent 
of  tbe  Circuit  Court  for  Sullivan  County 
in  favor  of  defendants  in  an  action  brought  to 
cnjolD  defendant  from  paying  for  electric  light 
which  had  been  furnished  to  tbe  town.  Jf- 
Jrmed. 

The  case  suffleieotly  appears  iu  the  opinlotL 
Stmrs.  Husphrera  A  Wolfe*  BeMlej 
*  Willlfcme,  and  /.  H.  Kellej-  for  appel- 
lants. 

Jfewrs.  JobnT.  Hagra  and  Bnff  A  Ha^a 

for  appellees. 

ElUoti.  J.,  delivered  the  opinion  of  the 
court: 

The  object  of  this  suit  is  to  enjoin  tbe  officers 
of  the  Town  of  Snllivan  from  paying  to  tbe 
SnlliTsn  Electric  Ught  ft  Power  Co.  compeo- 
aslion  for  foniisbtng  the  Town  and  its  citizens 
with  light.  Tbe  theory  upon  which  tbe  com- 
plaint is  constructed  is  that  tbe  contract  with 
tbe  company  and  the  ordinance  upon  which  it 
is  founded,  are  void. 

One  of  the  grounds  upon  which  the  validity 
of  tbe  contract  is  assailed  is  tbat  it  creates  an 


indebtedness  beyond  tbe  limits  prescribed  hf 
the  Statute.  The  law  is  against  the  appellants 
upon  this  point.  They  assume  tbat  the  contract 
creates  a  debt  for  the  aggregate  of  all  tbe  year- 
ly payments  provided  for  by  tbe  contract;  and 
u  this  AssimipHon  is  not  Tafid,  their  position  fa 
untenable.  That  this  assumption  Is  not  valid  la 
clear.  Where  a  municipal  corporation  coo- 
tracts  for  a  usual  and  necessary  thing,  such  as 
water  or  light,  and  agrees  to  pay  for  It  annual- 
ly as  furnished,  the  contract  does  not  create  an 
indebtedness  for  the  ugregate  sum  of  all  the 
yeariy  installments;  since  tbe  debt  for  each 
year  does  not  come  into  existence  until  tbe  com- 
pensation for  each  year  has  been  earned.  It 
may  be  true  that  the  contract  creates  an  obliga- 
tion, for  a  breach  of  which  an  action  fordnm- 
a^  will  lie;  but  It  does  notcreatearightof  ac- 
tion for  tbe  unearned  compensation.  The  earn- 
ing of  each  year's  compensation  Is  essential  to 
tbe  existeoceof  adebt.  U  municipal  corpora- 
ticms  cannot  contract  for  a  long  period  of  lime 
for  such  things  as  Itgbt  or  water,  tbe  result 
would  be  disastrous;  for  it  is  matter  of  common 
knowledge  that  It  requires  a  large  outlay  of 
money  to  provide  mschlneir  and  appliances 
for  supplying  towns  and  cities  with  light  and 
water,  and  that  no  one  will  incur  the  necessair 
expenise  for  such  machinery  and  appliances  if 
only  short  periods  are  allowed  to  be  provided 
for  by  oontraot.  The  courts  cannot  presume 
that  tbe  Legislature  meant  to  so  cripple  tbe 
municipalities  of  tbe  State  as  to  prevent  them 
from  securing  light  upon  reasonable  terms, 
and  in  Hsie  ndlnarv  mode  in  which  such  a 
thing  as  electric  light  or  gas  is  obtained.  But 
it  is  unnecessary  to  discuss  this  point  at  greater 
lengUi,  for  we  regard  the  law  upon  it  as  set- 
tled by  tbe  adjudged  cases.  Valparaiao  t. 
&ardn«r.  97  Ind.  1,  and  authorities  cited:  NetM 
Albanif  v.  MeOuUough,  187  Ind.  500;  Eait  St. 
Lout*  V.  Saat  ^  Louit  O.  L.  d  C.  Co.  98  III. 
US;  Eri^»  Jpp.  91  Pa.  888;  Gmnt  v.  i>aivn- 
port,  86  Iowa.  896;  1  Dillon,  Man.  Corp.  4t]i 
ed.ft  18S. 

The  Statute  confers  upon  municipal  corpo- 
rations authority  to  contract  for  electric  lights, 
and  does  not  require  that  notice  should  be 
given  inviting  proposals,  nor  does  It  lequire 
notice  iti  any  form.   Elliott,  Supp.  §  794. 

As  tbe  mode  of  making  contracts  is  commil- 


Voo.— Tor  attaialtles  sapportlng  tbe  proposU  i  iwovlsioos  relatliv  to  madh  awar^  see  note  te 
«oa  tbat  pubUo  oontraots  must  be  awarded  to  the  Vonea  Bras.  Hardware  Co.  v.  Brb  (AriU  ants, 
lowest  tridder  and  ihouM  comply  wltb  all  statutory  I  SSSl 
1SUR.A. 
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tod  to  the  discretion  of  the  mnDicipal  autbori- 
ties  and  tbey  are  not  required  to  giVe  ooHoe,  a 
contract  may  be  awsraed  wlthoat  giving  no- 
tice.  Aurora  t.  Fbx,  78Ind.  1. 

If  the  ronnicipaUty  were  endeavoring  to  levy 
a  Bpeciflc  assessment  upon  individuals  or  upon 
private  property,  then  notice  would  be  required 
upon  general  principles;  bat  then  is  no  such 
attempt  beie,  for  the  entire  compensation  is  to 
beimid  from  tbe  corpcvate  treasury.  There  is 
a  clear  and  important  difference  between  cases 
where  a  debt  is  created  payable  out  of  general 
corporate  revenues  and  cases  where  special  as- 
sesaaienta  are  laid  upon  property.  See  autbor- 
ities  cited  note  J,  Elliott,  Roads  &  Streets,  843. 

Tbe  right  of  the  electric  company  to  exercise 
corpontte  functions  cannot  be  colIatenUy  at- 
tacked. Wlwre  thcte  is  a  statute  authorizing 
fbe  creation  of  a  corporation,  an  attempt  to 
Complv  with  tbe  Statute  and  an  actual  exet- 
ctse  or  corporate  functions,  the  existence  of 
the  corporation  can  only  be  defltroyed  by  a 
direct  proceediiw.  Baker  v.  A<f,  78  Ind.  t(8; 
WilUanuM  iMvmo  BMg.  A  L.  Fund  Am. 
Wind.  8ti9. 

It  Is  unquestionably  true  that  a  munlMpal 
corporation  cannot  grant  to  a  private  corpora- 
tion the  exclusive  pnivilege  of  using  its  streets 
for  tbe  purpose  of  supplying  tbe  corporation  or 
its  citizens  with  light,  water,  fuel  or  tbe  like. 
IndianapoUt  GdbUSt.  R.  Oo.  v.  miten$  8t.  R. 
Oo.  127  Ind.  869.  8  L.  B.  A.  588;  dtiteru  Gai 
A  M:  Co.  V.  BlWfod,  114  Ind.  888,  14  West 
Rep.  92.  See  authorities  dted  in  fl  IKIiott, 
Roads  &  Streets,  882. 

If  the  ordinance  before  us  is  to  be  construed 
as  granting  an  exclusive  privilege,  it  must  be 
ad^dged  void  in  so  far,  at  least,  as  It  attempts 
to  make  such  a  grant.  We  are,  however, 
quite  well  satisfied  that  tbe  ordinance  does  not 
attempt  to  grant  an  exclusive  privilege.  It 
does,  It  is  trae,  grant  a  right  to  use  the  streets 
of  the  Town;  but  Itdoes  not  exclnde  their  use 
by  competing  coinpanies.  It  does  not  throttle 
competition,  for  it  merely  grants  a  Hcense  to 
use  the  streets.  It  cannot  be  held  that  permis- 
sion to  one  company  to  use  the  streets  excludes 
others;  on  tbe  Contrary,  tUe  grant  of  such  a  N- 
cense  leaves  plenary  power  in  the  municipality 
to  grant  licenses  to  rival  companies'  at  any 
time.  A  licensee  who  obtniDs  a  right  to  use 
public  fltreels  does  not  obtain  a  monopoly. 
The  right  to  grant  other  licenses  reinain«>  open 
and  unobstructed.  Not  only  does  tbe  right  to 
license  other  companies  remain  open,  but  the 
right  to  prescribe  reasonable  police  regulations 
by  a  general  ordinance  also  remains  '  bnim- 
pnired.  This  is  the  effect  of  the  decision  in 
Citizens'  Oat  dkM.  Oo.  v.  Elibood,  ^Mipra. 

A  private  corporation  that  obtains  license  to 
yiKc  the  streets  of  a  manicfpaH^  takes  ft  aub- 
13  L.  R.  A. 


ject  to  the  power  of  tiie  munh^pali^  to  enact 
a  general  ordinance,  such  that  exercised  in 
enacting  police  Twul«tl(»t;  for  «  government- 
al power  cannot  oe  surrendered  or  bartered 
away  even  by  express  contract.  But  there  ia 
here  no  attempt  to  surrender  or  barter  away 
thia  governmental  power;  for  there  ia  nothing 
more  than  a  license  to  use  the  atreeta  of  the 
town.  The  decision  in  the  caae  of  CiUten^ 
Qa$  A  M.  Oo.  T.  Elvood,  Mipra,  was  nude 
upon  an  ordinance  assuming-  to  make  a  dis- 
crimination in  favor  of  ooc  company  and  thus 
exclude  all  othera  from  using  the  streets  of  tbe 
town  for  supplying  the  citizens  with  fuel;  and 
it  cannot  be  regarded  as  denying  the  right  to 
grant  a.  license  to  a  designated  company,  al- 
though it  does  deny  the  power  to  discrinunale 
in  favor  of  one  compenyto  the  detriment  of 
competing  companies,  when  a' municipality 
attempts  to  regulate  the  mode  of  using  it» 
streets  It  must  do  so  bjy  a  geaent  ordinance: 
but  it  does  not  follow  that  a  general  ordinance 
is  essential  to  the  validity  of  a  license  granted 
to  a  designated  company.  It  la  one  thing  to 
specifically  Hceose  a  o^pimttoo  to  lay  fHpe* 
in  a  street  or  cbnatruct- electric  lines,  and  quite 
another  to  regulate  the  entire  subject  of  sup- 
plying lieht,  fuel,  or  the  like  for  where  the 
tnunidpiu  authorities  assume  to  legislate  upon 
the  entire  subject,  a  general  ordinance  is  ce- 
mdted;  hut  wheiQ  they  simply  grant  a  Pi^vi- 
legsba  USB  tbe.s(reets  and  do  not  undertake  t* 
regulate  the  entire  subject,  a  general  oidinaoce 
Is  not  indispmaably  necessary  to  authorize  tbe 
licensee  to  use  the  streets.   But  neither  by  a 

Seneral  ordinance  nor  b;  special  license  ran 
iscriminations  be  made  or  monopolistic  privi- 
leges t>e  created.  It  is,  however, ofi en  true  that 
a  privilege  in  iw  nature  monopolistic,  and,  a» 
shown  in  the  case  of  Indiantipoliit  Cable  St.  R. 
Oo.  V.  Ciiizent  8t.  U.  Co.,  supra,  when  this  is 
so,  the  grant  of  the  privilege  is  of  necessity 
the  grant  of  a  monopolistic  right:  but  in  such 
a  case  the  corporate  grant  does  not  create  the 
monopoly.  Bee  aathorities  cited  in  noU-a  1,  t, 
and  ^.Elliott  on  Boadsand  8treets,367.  In  this 
instance,  there  is  nothing  more  than  thegraniof 
a'llcense;  there  is  no  attempt  to  create  exclusiTe 
privilege  nor  any  attempt  to  regulate  (be  entire 
subject.  Tbe  rights  acquired  under  a  mere 
pennis'ive  license  are  subject  to  control  under 
the  delegated  governmentHl  power  vesleri  in 
the  municipalily;  for  no  Keensee  can  acquire 
rights  not  subject  to  regulation  under  the  police 
power  delegated  to  looil  gotMumcntal  Instni- 
mcntslities.  We  have  here  no  question  of 
cont^ict  rights,  for  tbe  question  presented  by 
tbe  record  is  whether  a  ^wcial  ordinance 
granting  a  permissive  license  to  a  designated 
eorboration  is  effective. 
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PhDIp  a  KINOaiiAKD  et  of.,  Appt*,., 
t. 

Heman  EOBPPB  et  al. 


.UL. 


1.  The  Mabmty  Intanded  to  be  ■  — nmed 
1^  &  stnuigrer  to  a  proDilHory  iiote,who  plftce8 
hte  name  on  tbe  back  of  11^  may  be  ihown  by 

nmt  oannot  be  renderea  agalngt  one  deCeodant 
tv  default  and  In  favor  of  the  oAen. 

(Maroh3,HSl.) 

APPEAL  by  plaintlECi  from  a  Judgment  of 
tbe  Appellale  Court,  First  District,  affirm- 
log  a  judgment  of  tbe  Circuit  Court  for  Cook 
CouQty  in  favor  of  defendants,  Koeppe,  Elinge 
aod  Scbwuchow,  and  against  defendant  Loring, 
in  an  action  brougbt  to  recorer  the  balance 
doe  on  certain  promissory  notes  executed  by 
the  Lake  View  Electric  Light  Company,  which 
defeodanta  were  alleged  to  have  gtia»iiteed. 
Sttened. 


Tbe  faots  raffio^Or  ^ipeario  tbe  oplDtoa. 
Mesert.  Teanej-.'SMwlerACoffb^fer 

appellants; 

The  contract  of  an  indorser  of  a  note,  $3 
well  as  that  of  a  guarantor,  may  with  strict 
accuTfioy  of  language  be  termed  a  contract  of 
guaranty;  one  being  conditional,  the  other  ud- 
conditioQal.  It  is  almost  uniTersally  tbe  case 
that  tbe  name  of  the  guarantor  or  iDdo'reer  ia 
dgned  in  blank,  with  no  words  of  coQtract 
over  them.  The  law,  however,  supplies  these 
words,  aod  the  written  contract  thus  created 
is  Just  as  certain  in  the  rights  and  liabllilies 
ansing  under  it,  as  any  other  written  eontract. 
When  tbe  blank  Indorsement  of  tbe  payee  ap- 
pears on  a  note,  tbe  law  implies  the  contract 
and  consequent  liability  of  an  indorser,  which 
U  a  guaranty  of  colleclion,  or  conditional  guar- 
anty. And  parol  evidence  is  not  admissible  to 
show  that  the  contract,  instead  of  being  a  oon- 
ditional  guaraaty.or  guaranty  of  collection,  is 
an  absolute  guaranty  of  payment. 

Johnton  V.  Oloser,  10  West.  Bcp.  125,  ISl 

When  a  note  in  the  hands  of  the  payee  baa 


yatE^Partji  evUiettet  is  admieaibie  as  between  Uit  im- 
meMaUparUeitoapnmiimonnuiU. 
AnlodonertniV  prove  by  parol,  as  axahitthfslni- 
«>edlBte  .indonee,  that  lb  tdaok  Indonement  was 
made  for  tbe  purpose  of  coUeoCloii.  Downer  v. 
Chesebrougb,  M  Omn.  »,  HoWhlrt  r.  HoKee, 
4Kaii.4U: 

Honieor  the  autborttles  tnahitafn  that  parol  evl^ 
dance  to  Inadmlaeltile  to  control  tbe  oonstructtoo  of 
an  iiretrular  tndonement  as  aaralnat  bona  Qde  pur- 
cbasers  for  value,  and  that  suoh  evidence  Is  only 
admtafble  as  ttetween  Immediate  parties  to  the 
transaction.  Houstonv.Bmner,801nd.a88;Brown- 
iag  V.  Herrltt,  Q  Ind.  425;  Schneider  v.  BchUTman. 
»Ho.S71. 

IB  Htasouri.  It  Is  also  held  to  be  admissible  a^nst 
SB  indorsee  after  matnrltr  (Seymour  v.  Fatrell.  51 
Mo.  S6);  but  tbe  better  opinion  Is  that.  In  every 
<ase  where  tbe  slffoature  on  the  beck  Is  in  an  am- 
Ufnoos  position,  and  the  mewing  can  only  be 
SeOntteljr  ascertained  by  parol  evidence,  then  parol 
eridenoe  is  admtasible  to  prove  Its  true  character, 
nen  against  a  purchaser  for  value,  for  be  can  rea- 
annobly  be  charged  with  notice  of  this  ambiguity. 
Qneoouirh  v.  Smead,  9  Ohio  8t  415;  Thacher  v. 
Stevens,  45  Oonn.  S61;  Rey  v.  Simpson,  68  U.  S.  22 
I10W.S41,  UL.ed.nO;  Good  v.  Martin,  06  U.  S.  Sb, 
S*  L.  ed,  S*-^  Cavazos  v.  Trevlno.  73  D.  8.  6  Wall, 
na,  18  L.  ed.  813:  Frank  v.  UHenfeld,  »  Oratt  SBB; 
Omton  V.  Petets,  L.  K.  6Q.  B.  47^ 

It  is  ahraya  oompetent  to  afaow  by  parol  evidence 
tlMt  tbe  Indonement  was  made  without  coneldera- 
tfoo,  as.  for  example,  tbat  it  was  made  for  tbe  ac- 
cnmnodation  or  the*  Indorsee.  Brenemon  v.  Pur- 
ata.  90  Pa.  M;  Hamburger  v.  Killer,  48  Md.  8SS; 
lb»Tls  V.  Fsurot,  n  Ohio  St.  188;  Cole  v.  Smith.  29 
Is.  Ann.  SBl;  Davh  v.  Morgan.  64  N.  C.  5T0;  Lovo- 
Joy  V.  CitUens  Bank,  23  Kan.  3B1:  Klrkham  v.  Btm- 
tOD.  8T  BL  fiSB;  MoCoon  V.  Bigga,  2  Hill,  Ifl;  Dennis- 
ton  V.  Bsoon.  10  Johns.  19B;  Foster  v.  Jolly.  1  Crorap. 
IL  *  a.  TO.  See  TIedeman,  Com.  Paper.  £74. 
BnbMqueat  failure  ot  oonsldeniaon  may  be  shown 
sy  parol  evMenoe,  as  well  ss  Iqr  an  original  mot 
sCeoMldsiaUoo.  Smith  v.  Carter,  SB  Vis,  883. 

ZKseordwtth  eortv  dertatons. 

Some  oonfuslOD  has  been  thrown  around  thlssub- 
>«from  what  has  been  finally  settled  to  have  been 


an  error,  treating  suoh  an  Indotsement  as  a  iruar- 
aotp  aod  ob«rgtQg  tbe.lndorsw  as  a  maker  or  guar- 
antor. Hits  doctrine  was  advanced  in  Herrlck  v. 
Cbrman,  U  Johns.  160.  and  was  adjudged  In  ^elson 
V.  DulKds,  18  Johns.  17^  and  OampbeU  v.  Butler.  14 
Johns.  849. 

It  was  attacked  tn  Dean  v.  Hsll,  17  Wend.  214,  and 
In  Seabuxr  v.  Huogeiford,  3  HIU.  60^  and  was  flnallr 
overthrown  In  Hall  v.  Hewoomb,  8  ^11,  88S,  and 
the  same  case  In  error,  7  Hill,  416. 

There  are  a  few  cases  in  the  books  which  hold 
thata  written  eontract  of  one  Idnd  may  be  turned 
lutpaoontraet  otadilEereotkiod.byparol  proof 
oonoemlng  tiie  intention  of  the  parties;  that  the 
indorser  of  a  promissory  note  may.  under  certain 
droumstanees,  be  cbanred  as  maker  or  guarantor; 
and  tbat  the  guarantor  of  a  promissory  note  may 
sometimes  be  charged  as  makn-  or  Indotver.  Al- 
though these  cases  stand  upon  no  principle,  it  hns 
been  a  work  ol  some  time  and  difficulty  to  get  rid 
of  them.  The  oourt  of  errors  was  at  first  equally 
divided  on  the  question,  but  alter  a  second  argu- 
ment'tbe  oooit  deotted  br  a  pretty  strong  vote  to 
uphold  OOD tracts  as  they  bad  been  made  by  the 
parties.  Instead  of  making  new  contracts  for  them. 
Seabury  v.  Hungerford,  2  Hill,  80;  Hall  v.  New- 
oomb,  3  HIU,  283, 7  Hill,  416,  In  error,  and  ruHe,  p 
ISBi  iSanxow  r.  Durham,  3  HIU.  SST. 

Whether  parol  evldenoe  will  be  received  to  vary 
the  oontract  which  arises  from  such  Indoniement 
whenItlsoiadeinblank.lsnoteatirelysetUed.  In 
Johnson  v.  Jfartluus,  8  N.  J.  L.  188,  it  was  held  that 
pand  evideooe  was  oompBtenb  to  overoome  the  Im- 
pUed  contract  whloh  resulted  from  a  blank  lodorae- 
ment,  on  the  ground  that  such  Indorwment  Is  an 
Inchoate  and  imperfect  contract,  and  not  a  writ- 
ten Instrument,  norentitled  to  ttaeffect,  protection, 
or  Immunity.  This  deddoo  was  made  on  the  au- 
thority of  Herrlok  v.  Carman,  10  Johns.  224:  HDI 
v.  Ely,  5  Serg.  ft  R.  SB3;  Barker  v.  Prentiss,  6  Mbbb. 
430. 

"There  was  no  error  In  reoeiving  the  evidence  of 
the  verbal  agreement  and  understanding  of  the 
partieeatthetimeof  themtAtngoftbenote.  Tbe 
object  was  to  show  a  partial  or  total  foUure  of  the 
coualdemtloa  for  the  note,  and  for  that  purpose  tho 
evidence  was  admissible."  Fetenon  v.Johnson.SS 
Wis.  £1,  was  Just  suoh  a  case,  and  is  dedslve  of  the 
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the  Dame  of  a  tbtrd  peraoo  indoned  on  It  {d 
blank,  the  Uw  preuuiwB  a  cmtract  of  guar- 
ODty. 

Upon  pria<^l«  then  would  seem  to  be  no 
difference  between  a  eootract  of  guaraDty  and 
one  of  iodorsement,  which  would  exclude 
pflrol  evideDce  In  one  csk,  and  admit  U  in  the 

other. 

li  was  decided  in  a  Dumber  of  csaea,  all  prior 
to  Jt^nmm  v.  CHover,  rupra,  tbat  one  who  Is, 
nppareDlly.  by  reason  of  bis  blank  Indorse- 
mect,  liable  as  euaTaotor,  might  show  by  parol 
tbat,  in  fact,      contract  was  that  of  indorser. 

Boynton  v.  Pierce,  79  111.  148;  StowU  v. 
Raifmtmd,  88  III.  120;  Eberhart  v.  Page,  89  HI. 
550. 

After  these  decisions  came  the  caae  of  War- 
d^n  T.  Salter,  90  111.  160,  in  which  the  i^nciple 
was  applied  to  a  case  apparently  of  indorse- 
ment, and  it  was  held  proper  to  show,  by  parol, 
that  a  blank  indoraemeni  by  the  payee  was,  is 
fact,  a  guaranty. 

Three  of  the  judges  dissent  from  the  deds- 
ioD,  and  in  Johngon  y.  GUwr  it  was  expressly 
OTttmled* 

But  It  was  perfectly  consistent  with,  and  in- 
deed, the  lo^cal  result  of,  the  cases  which 
held  tbat  a  contract  of  guaranty  could  be  raried 
by  parol.  And  when  it  was  overruled  those 
decisions  went  with  it,  and  the  principle  slated 
inJohfuon  t.  0;owr  applies  with  ecpial  force 


to  contracts  of  guaranty  and  Indorsemeot.  mod 
that  case  overrules  all  |wIor  contrair  dediriona. 

When  the  payee  oiF  a  Dote  Inaorses  it  in 
blank,  a  contract  is  created  wbtdi  cannot  lie 
varied  by  parol.  Aod  yet  his  signature  on  the 
note  is  entirely  consistent  with  ao  agreemeat 
that  he  should  not  be  liable  in  case  of  dis- 
honor. It  is  oeceseaiy  for  bim  to  indorse  tbe 
note,  in  order  to  pass  tlile,  and  there  would 
seem  to  be  good  reason  for  holding  that  he 
might  show  Uiat  be  indorsed  merely  for  that 
purpose,  and  that  it  was  agreed  that  be  should 
not  tie  held  liable.  Yet  ttiat  such  evidence  is. 
not  admissible  is  well  settled. 

Cburtney  v.  Hogan,  83  III.  101. 

If  this  is  so  in  a  case  where  bis  signature  is- 
perfectly  consistent  with  an  agreement  that  be 
should  not  be  liable,  the  reasoning  applies  witb 
much  greater  force  to  a  case  where  he  could 
have  sigDed  for  no  other  purpose  than  to  as- 
sume a  liabilitv.  Tbe  law  does  not  and  can- 
not presume  toat  bis  act  in  signing  is  a  mere- 
idle  ceremony,  and  it  therefore  presuraes  a. 
contract  of  guaranty,  jast  as  it  presumes  a  con- 
tract of  indorsement  from  the  signature  trf  the- 
payee. 

Undeneook  t.  Bauaek,  88  ID.  SOS. 
Mr.  S.  P.  Doaihart  for  expellees. 

Cralflf,  (7^.,deliveTed  the  opinion  of  tbe  courts 
This  was  an  action  brought  by  Eiogsland 


point.  Under  the  Wiaooiisln  decisions  fSmtttav.CSBr- 1 
tec,  %  Wis.  283)  and  the  same  oourt  bas  held  that  ft 
is  competent  to  shov  by  parol  evidenoo  a  cnntem- 
poraneoua  agreement  as  to  tbe  manner  In  which  a 
note  Is  to  tM  paid.  Jonea  v.  Keyes,  U  Wis.  S6S. 

Whether  parol  evidenoe  Is  allowed  to  determine 
the  llabllltr  of  the  person  slemliqr  before  tbe  payee 
to  a  matter  upon  wblcb  oplalon  Is  diverse.  Many 
autboritles  take  the  ground  tbat  when  ft  appears 
that  tbe  note  was  Intended  for  tbe  payee,  or  that 
the  name  was  placed  upon  the  tjatik  of  tbe  note  be- 
fore Its  delivery  to  tbe  payee,  that  circumstance 
nxeethe  liability  contracted  as  tbat  of  Jointmaker 
lOood  V.  HartlD.  95  n.  S.  M.  2<  L.  ed.  842;  Way  V. 
fiutterwortb.  108  Hase.  512),  and  excludes  further 
inquiry.  But  this  does  not  seem  snfBcfent  See 
Price  V.  Lavender,  38  Ala.  8B0;  Hall  v.  Hewoomb.  7 
Hill,  416;  Schneider  v.  Schlffnian,  30  >fo.  £71;  Irish 
V.  Cutter,  31  Me.  S3S. 

Others  regard  that  droomstance  as  only  deter- 
mining tbat  he  cannot  be  regarded  as  an  Indorser, 
because  be  could  not  have  bad  title  to  the  note  as 
indorsee,  and  as  leaving  tt  open  for  further  Inquiry 
whether  he  Intended  to  be  H>>lDt  maker  or  a  guar- 
antor. Greenouf^  v.  Smead,  8  Ohio  St.  415. 

In  some  cases  it  'to  held  tbat  be  will  be  presumed 
to  have  signed  for  the  payee's  accommodation. 
Karto  V,  Schftick,  28  Pa,  M7;  Scbollenberger  v. 
Nehf,  28  Pa.  18D;  Daniel,  Neg.  Tnst  fl  ns. 

The  dottrtn«    the  prlROftMit  ease  MUlalnM. 

While  It  is  elementary  law  tbat  parol  evidence  Is 
incorapetent  to  vary  the  terms  of  a  written  Instru- 
ment, still  It  Is  equally  well  settled  that,  as  between 
tbe  original  parties  to  commercial  paper,  such 
proof  is  admissible  as  will  have  a  tendency  to  es- 
tablish the  character  In  which  an  Indorser  intended 
tbat  be  should  be  bound;  aod  proof  of  this  inten- 
tion will  countervail  tbe  prima  facie  presumptions 
which  the  law  indulges  with  refetenoe  to  tbe 
paper.  Uiley  v.  Gerrlsb,  9  Cuab.  lOf;  Sylvester  v. 
Downer,  20  Vt.  SlAi  Owlngs  v.  Baker,  64  Md.  82; 
Nurre  v.  Chittenden.  60  Ind.  465;  Plerse  v.  Irvine,  1 
Minn,  aao:  strong  v.  Biker,  16  Vt.  S5&;  Quin  v. 
18  T..  B.  A. 


Sterne,  26 Ga.eH;  Good T.Varttn, 96 0.8. 95,  SiL^ 
ed.313. 

It  has  been  held  that  a  guaranty  may  be  written 
by  au  indorsee  over  a  blwlc  mdorsement,  if  auob 
was  the  Indoraer's  Intention,  and  tbat  such  ioten* 
tlon  may  t>e  shown  by  parol.  Levi  v.  Hendell,  1. 
Duvall,  77;  Ulen  v.  KIttredge,  7  Mass.  SS3. 

And  It  has  been  held  that  parol  evidence  Is  ad- 
missible to  show  that  a  blank  Indoraement  was 
given  by  the  mdoreer  to  the  holder  merely  as  a  re- 
oelpt  or  voucher  on  payment  of  the  note  by  bfm. 
as  the  maker's  agent.  Davis  v.  Morgan,  M  K.  GL 
fiiO;  Andover  v.  Qrafton,  7  N.  H.29B;  1  Bandolpb. 
Cora.  Paper,  |  SIS. 

Parol  proof  is  admissible  to  sbow  whether  the  In- 
dorsement was  made  before  the  indorsement  of  the 
payee,  and  b^ore  or  after  the  Instrument  was  do- 
Itvered.  If  the  Indorsement  was  made  before  the 
payee  became  the  bolder  of  tbe  note,  tben  the 
party  so  indorsing  the  note  tnay  be  charged  as  an 
original  promisor.  Good  v.  Martin,  95  TJ.  S.  90,  £« 
L.  ed.  811. 

Bo  parol  evidence  tbat  one  of  two  Joint  makers 
of  a  promissory  note  signed  as  surety,  to  order  to 
let  in  tbe  defense  that  be  waa  dlsobw'ged  by  the- 
holder  giving  time  to  tbe  principal  debtor,  with 

knowledge  of  the  suretyship  is  admtaalble.  Hub- 
bard V,  Qurney,  G4  N.  Y.  457.  overruling  Campbell 
V.  Tute,  7Iinns.370,  and  Benjamin  v.  Arnold.  2  Bud, 
4£r,5Tbomp.  &C6i.  Bee  generally,  on  this  sub- 
>3Ct.  Rtce,  Ev.  p.  1187. 

In  Free  v.  Hawkins,  S  Taunt.  92.  It  was  held  that 
evidence  of  a  parol  agreement  t>etween  the  holder 
and  the  Indorser  of  a  promiesor}-  note,  at  time  of 
making  and  indorsing  It,  that  payment  should  not 
be  demanded  of  the  maker  of  tbe  note  at  the  time 
when  It  became  due,  nor  until  after  the  sale  of  e^t- 
taln  estates  of  the  maker,  was  madmiseible.  be- 
cause It  ooutroUed  and  varied  the  l^gal  obligatiooa 
.  of  the  iodotser. 

Tbe  extent  to  wbloh  parol  evidenoe  Is  admitted 
to  fcxptaln  or  qualify  the  Indonement  of  commer- 
clal  paper  is  tbe  subjeot  of  an  extended  note  to 
Baxter  Nat-  Bank  v.  Talbot  (Mass.)  anU,  SS. 
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Bros.  A  Co.,  tbe  appellauta,  agaiofit  Eoeppe, 
SchwuchoD,  EUoge,  and  Loriog,  lo  recover  a 
balance  daemon  certain  promisMrj  notes  eze- 
cQted  by  the  Lake  View  Electric  Ligbt  Com- 
paay.  aod  payable  to  tbe  plaintiffa.  At  tbe 
date  of  the  execution  of  tbe  notes  by  tbe  cor> 
poratioo.  the  four  defendants  wrote  their  names 
across  the  back  of  tbe  notes,  and  thev  were 
sued  in  this  action  as  guarantors.  On  the  trial 
in  the  circuit  court,  one  of  tbe  defendantB, 
Loring,  withdrew  bia  pleas,  and  judgment  was 
^rendend  agaioEt  him  by  default  for  the  ftUl 
amount  clfumed  by  the  plaintUb.  Kothisg 
need  therefore  be  said  as  to  him  at  present. 
The  other  defendants  claimed  that  they  were 
not  guarantors  of  the  notes,  and  offered  parol 
erideuce  to  show  wbat  tbe  contract  was  be- 
tween them  and  appellants  at  tbe  time  tfaey 
placed  tbetr  names  on  tbe  backs  of  tbe  notes. 
The  court  admitted  tbe  evidence,  and,  la  tbe 
propositions  of  law  submitted,  held  that  it  was 
competeot  to  prove  by  parol  evidence  wbat  tbe 
real  contract  between  the  parties  was;  and.tbis 
mling  was  affirmed  in  the  appellate  court.  85 
in.  App.  81. 

Where  the  payee  of  a  note  indorses  it  by 
placing  bis  name  on  Uie  back  of  the  instrument, 
a  contract  of  indorsement  is  created ;  the  liabil- 
ity assumed  by  the  payee  being  establi^ed 
liy  tbe  writing.  Parol  evidence  to  change  or 
vary  the  terms  or  conditions  of  a  contract  Is 
not  admissible.  J/own  v.  Burton,  54111.  868; 
Johnmn  v.  OUtver,  121  111.  388.  10  West.  Bep. 
125;  Jone»  v.  AUxv,  70  DL  84;  Woodward  t. 
FetUr,  18  Gratt.  SOO. 

But  where  a  person  who  Is  not  tbe  payee  of 
a  promissory  note,  but  a  third  party,  places  his 
nsme  on  the  back  thereof,  a  different  question 
arigcs.  In  such  case  tbe  rule  long  established 
in  this  State  is  that  it  may  be  shown  by  parol 
evidence  wbat  liabilily  was  Intended  to  be  as- 
sumed. Id  an  early  case(CusA»iaR  y.  Dement, 
4  Dl.  tf7),  where  a  third  parly  wrote  hts  name 
across  tlw  back  of  a  tuoUe,  it  was  held  that  the 
indorsement  was  fnima  fade  evidence  of  a  lia- 
bility in  tbe  capacity  of  a  guarantor,  bat  tbe 
Ic^l  presumption  was  liable  to  be  rebutted  by 
parol  proof. 

In  Boynton  v.  Pierce,  79  Bl.  14S,  where  the 
obluation  of  a  guarantor  arose.  It  was  expressly 
beladiat  ttie  presumpUou  Uiat  a  party,  not  tbe 
payee,  who  places  bis  name  on  the  back  of  a 
note  is  a  guarantor,  may  be  rebutted  by  parol 
evidence.  In  SfanMif  v.  Saymond.  83  III.  130, 
where  tbe  question  again  arose,  tbe  same  rule 
was  declared.  The  question  again  arose  in 
iOerhart  v.  Page,  89  III.  850,  and  in  deciding 
ihe  case  it  is  said:  "The  indorsement  of  a  note 
in  blank  by  a  third  party  raises  a  presumption 
only  that  it  is  Intended  uiereby  to  assume  the 
liability  of  guarantor,  which  may  bo  rebutted 
by  proof  ibat  tbe  real  asreement  between  tbe 
parties  was  different.*  From  tbe  cases  cited  it 
IS  apparent  that  this  court  is  fully  committed 
to  ttie  doctrine  that,  when  a  third  party  writes 
his  name  across  the  back  of  amominorynote. 
tbe  presumption  from  the  Indorsement  is  that 
be  assumed  the  liat^ity  of  guarantor;  yet  pa- 
rol  evidence  may  be  latroduced  to  prove  what 
liability  was  in  fact  assimtied.  It  u  conceded 
in  the  argument  of  appellants  that  the  cases 
dted  fully  establiah  the  rule  iodioated;  but  it 
isiucistedUiat  these  cases  were  virttially  over- 
18  Ll  R  A. 


ruled  by  Johnaofi  v.  Ohver,  121  III.  388,  10 
West  Itep.  135.  This  is  a  misapprehenrionof 
tbe  force  and  effect  of  that  decision.  In  that 
case,  Johnson,  who  was  the  payee  of  a  note, 
indorsed  it  in  blank,  and  the  note  subsequently 
fell  into  tbe  hands  of  Glover,  who  sued  John- 
son as  ft  guarantor;  and  it  was  held  that  he 
was  not  a  guarantor,  but  an  indorser,  and  that 
parol  evidence  was  not  admissible  to  vary  or 
change  the  character  of  the  liability  he  bad  as- 
sumra.  It  is  there  said:  "Tbe  general  ruleis 
thai  tbe  name  of  the  payee  appearing  on  tbe 
back  <^  the  fDstrament  u  evuence  that  he  is 
indorser,  and  proves  that  he  has  assumed  tbe 
Ibibillty  of  an  indorser  as  fully  as  if  tbe  agree- 
ment was  written  out  in  words  [citing authori- 
ties]. Parol  evidence  Is  no  more  admissible  to 
contradict  or  vary  this  contract  than  any  other 
written  contract.  What  was  decided  in  tbi* 
case,  and  what  was  sitid,  bad  reference  solely 
to  a  payee  of  a  promissory  note  wbo  had  in* 
dorsed  the  note  in  blank,  and  had  no  beuin^ 
whatever  upon  tbe  rights  or  obligations  of  a- 
third  party  who  had  placed  bis  name  on  the 
back  of  a  note.  Moreover,  it  is  manifest  that 
there  was  no  intention  to  overrule  or  modify 
tbe  doctrine  announced  in  Bt^nton  v.  Pierce, 
79  m.  146;  Stoma  v.  Baj/mend,  88  111.  ^20; 
and  Eber^art  v.  Pagtt  89  IIL  650,— from  tbft 
ruling  io  DotaiU  Oounti/  Bamk  t.  M»n^  135 
m.  618. 

This  case  was  heard  and  dedded  some  time 
after  Johnaon  v.  Qlover  tiad  been  decided,  and 
the  doctrine  of  Boynton,  Stoieell,  and  Eberhart 
Cases  was  approv^,  and  those  cases  were  cited 
as  sustaining  the  rule  announced.  We  tbiuk, 
therefore,  tbat  tbe  ruling  of  the  circuit  court, 
in  the  admission  of  evidence,  tbat  the  defend- 
ants might  resort  to  parol  evidence  to  {vove 
what  contract  was  made  between  tbe  parties 
was  correct.  The  signature  of  tlie  defendants 
written  on  tbe  back  of  the  notes  was  prima 
facie  evidence  tbat  the  defendants  assumed  the 
liability  of  guarantors;  bat  whether  the  evi- 
dence introduced  waa  suffldentfto  remove  tbe 
legal  presumption  of  guaranty  was  a  question 
of  fact  for  the  trial  court,  who  besrd  the  cause 
without  a  jury,  which  does  not  arise  here,  aod 
upon  which  we  express  no  opinion.  Whether 
tbe  propositifHis  of  law  held  ot  rafnsed  1^  the 
oourt  are  technicRlly  aocarate  it  will  not  be 
necessary  to  determme,  as  tbe  judgment  will 
have  to  be  reveraed  on  other  groundo.  What 
has  already  l)een  said  may  be  regarded  as  suQi- 
cient  on  another  trial  to  obviate  any  supposed 
error  in  this  regard. 

Aa  was  said  in  the  first  part  of  this  opinion, 
judgment  was  rendered  acainst  one  of  the  de- 
fenmrnts  by  default,  and  in  tbe  trial  the  oourt 
found  in  mvor  of  the  other  defendants,  and 
judgment  was  rendered  in  their  favor  against 
the  plaintiffs.  Tbe  plaintiffs  now  assign  vr- 
ror  the  rendition  of  judgment  in  their  favor 
against  one  of  the  defendants.  This  error  was 
well  assigned.    TMyer  v.  Finley,  86  III.  36a. 

The  action  was  brought  on  a  joint  contract, 
and  the  general  rule  in  such  cases  is  that  judg- 
ment must  be  rendered  i^inst  all  or  none. 
Danidaon  v.  Bond,  12 III.  84;  (St^ny.  Dunne, 
129  111.  248. 

Thejudgmentaoftie  Appellate  and  Circuit 
Oourtt  wiU  be  rever»ed  and  tbe  cause  romanded 
to  the  Circuit  Court. 
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KEW  YORK  COURT  OP  APPEALS  (Sd  Div.). 


lAdolph  TODB  et  al.,  Bapt$., 

V. 

Leu  GROSS.  Appt. 

(  N.T,  ) 

1.  Aflva  jemrs*  vectrtetioB  on  tb»  om 
of  ft  Mcret  proeoM  tnOe-naria  scdd 
irtdi  AfbnrfiMMlB  not  an  Ulessl  mtialiit  of  tiade, 
tbongh  U  applies  not  oni^totbe  seller  but  to 
ttum  employed  bjr  or  associated  with  lier  fn  the 
biudnesB. 

S.  A  eoTMWBt       OM  oellfaag  a  bn^ 

now  that  she.  ber  father,  buaband  and  brother- 
tn*law  will  refrain  from  communlcatliis'  a  secret 
recipe  used  In  tbe  buslneai  to  anyone  but  the 
buyer  and  from  using  trade-marks  connected  with 
the  buslQcss  under  a  penalty  of  tlMlOO  named  as 
stipulated  daouffe  In  ease  of  a  vloliitlon  of  tbe 
covenant  within  five  years  does  not  limit  ber 
liability  for  suoh  danuRea  to  her  own  personal 
violation  of  tbe  covenant,  but  extends  It  to  a 
vlotatlon  by  any  of  the  persons  named. 


Varm.— Property  in  secrets;  iitoomsm,'  rvefpes. 

A  secret  process  of  manufBoture,  whether  tt  Is  * 
proper  subjeot  for  a  patent  or  not  is  so  tat  the 
property  of  the  Inventor  or  discoverer  that  be  wDl 
will  be  protected  by  the  court  of  cbaooery  againet 
one  who  Id  violation  of  contract  or  any  bteaoh  of 
ttODfldenee  attempts  to  mptr  It  to  his  own  use 
«r  to  disclose  It  to  third  peraons.  Peabody  v.  Nor- 
folk, gs  Hflfls.  aXi  Hortoon  v.  Moat,  9  Hare,  2U; 
Toratt  v.  Wlnyard,  1  Jac.  ft  W.  aU. 

Hie  law  Is  settled  in  acoordanoe  with  these  cases, 
althouiiAXonfBldoa  in  the  early  case  of  Newbery 
T.  James,  2  Herlv.  4tfL  inquired  what  means  a  court 
possessed  of  enforclntr  an  injonotloa  In  such  a  case 
and  a  little  later  In  the  case  of  Wllliame  v.  Wll- 
llams,8  Merlv.  187, quwled  wbethertberawasany 
wlifiit  to  such  a  xemedy. 

Butapenon  hasnorlvht totbeexdualveaBeof 
secret  recipes  further  than  to  prevent  them  from 
being  obtained  or  used  by  breach  of  trust  or  ood- 
ttdeoce.  He  cannot  prevent  their  use  by  one  who 
comes  honestly  to  a  knowledge  of  them  and  the 
latter  may  signify  to  the  publlo  Uiat  medlolDee 
which  he  makes  are  made  aooovdlng  to  noh  re- 
dpea.  Cfaadwicdr  v.CoTcU,  6  L.R  A.  1011,181  Has. 

in 

Thus  a  purchaser  of  reotpea  for  medfoines  from 
tbe  administrator  of  their  deceased  maker  has  a 

light  to  use  them  although  they  bad  been  prerl- 
-oualy  conveyed  to  a  third  person,  and  his  own  deed 
makes  an  exception  of  rights  prevtoosly  granted. 
Ibid. 

Nor  wHI  the  right  of  such  a  purchaser,  If  It  Is  not 
«xcluslve,becomeBoby  the  grant  of  the  trade-name 
and  trade-marks  pertalninfr  to  mediolnei  made  ao- 
«ordlng  to  the  recipes.  I&ikl. 

A  person  wHI  be  protected  against  discloeure  of  his 
own  secret  process  lb  an  action  for  aooouot  against 
him  as  a  licensee  of  plaintiff^  process  where  he  seta 
up  a  plea  of  "secret  pro<«B;"  but  he  cannot  re- 
fuse to  give  any  discovery  as  to  the  extent  of  hts 
use  of  plaintiff's  prooeas,  Ashwortb  v.  Boberts.  1^ 
B.  4b  Ch.  Dlv.  633. 

A  son  to  whom  a  secret  recipe  had  been  verbally 
oommunlcated  by  hte  mother  for  tbe  benefit  of  his 
brothersand  Histers  was. held  liable  to  account  to 
them  as  trustee  for  tbe  profits  obtained  from  tbe 
recipe.  Grceo  v.  Folgham,  1 8im.A8tu.a86. 

A  derk  irbo  stands  by  andsees  another  purchase 
of  his  emi^oyer a  secret  reoipewHhoot  discloelng 
lUs  own  knowledge  of  Its  contents  or  claiming  any 
right  to  use  It  may  be  enjoined  by  suoh  purchaser 
18L.RA. 


8.  *Tbe  ponaHy  of  «5.060  wUeh  to 
beMbj*  uuBed  mm  «tlpal»ted  rtamagea" 

for  violation  of  a  covenant  made  on  the  sale  of  a 
buBlnees  not  to  reveal  a  secret  process  or  use 
trade-marks  belonging  to  the  bustness  ts  to  be  re- 
garded as  stipulated  damagvs  notwlthelandhig 
the  nie  or  the  word  "penalty.** 

(October  e.UBL) 

APPBAL  by  defendant  from  a  judgment' 
of  the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  Judgment  of 
a  Spedal  Term  for  Orange  Count^  in  favor  of 
plaintiffs  in  an  actioD  brought  to  recover  the 
alleged  stipulated  damages  for  breach  by  de- 
fendant of  ber  covenant  not  to  pi'rmit  certain 
persons  to  sell  certain  brands  of  cheese.  4f- 
Jtrvud. 

Statement  by  Vann,  J.: 
Action  for  breach  of  covennnt  to  Tecover  the 
8Qm  of  $5,000  as  stipolated  damages.   On  the 


on  tbe  ground  of  estoppel  from  afterwards  setttog 
up  any  such  right.  Chamfdln  t.  Stoddart,  tt  Hun, 

aooi 

Setnt  oode  or  catatogw. 

The  Inventor  of  a  secret  code  Or  system  of  letters, 
figures  and  characters  showing  the  cost  and  selltog 
price  of  his  wares  and  merchandize  which  he 
furnishes  to  his  traveling  salesmen  has  a  property 
therein  which  the  law  will  protect;  and  If  the  law 
Is  Inadequate  be  may  have  a  temporary  Injunction 
and  receiver.  Simmons  Hardware  Go.  r.  Walbel 
(8.  Dak.)  nL.R.  A.  %7. 

Where  other  parties  have  wrongfully  or  fraud- 
ulently obtained  a  knowledge  of  such  code  or  sys- 
tem and  the  key  thereto,  and  have  copied  It  Into 
a  catalogue  of  their  own.  the  court  may  take  such 
marked  catalogue  Into  its  possession  through  a  re- 
ceiver and  retain  it  pending  theactlon,  and  ordOT  It 
to  be  delivered  up  to  the  owner  of  tbe  orlgmal  cat- 
alogue, or  at  least  that  tbe  secret  marks  shall  be 
erased  or  canceled  before  returning  It  to  Its  owner. 
Ibtd. 

VaUdtty  of  oontraclt  retattng  to  twnU. 

A  contract  to  purchase  tbe  exclusive  right  to  a 
se(»et  art  or  process  Is  not  void  as  in  restraint  of 
uade.  BiTaoD  r.  Whitehead,  1  81m.  ft  Btu.  74; 
TlckeiT  r.  Weloh.  W  Pfok.  aOt  Jarvtov.Peck,  10 
Paige,  lis,  4  L.  ed.  010;  Aloook  v.  Olbertson,  SDuer, 
7S;  Hard  v.  Seeley. «  Barb.  418. 

But  an  injunction  will  not  lie  to  restrain  tbe  seller 
from  reveaUng  tbe  seoret  to  others  at  the  suit  of  a 
purchaser  whose  payments  are  In  default.  New 
York  Chemioal  Co.  v.  Ha]leck,]6  N.  Y.  Supp.  U7. 

But  a  trade,  although  not  generally  known  to 
the  public,  cannot  l>e  held  secret  so  as  to  Justify  a 
contract  which  is  otherwise  void  la  restraint  of 
trade  to  restrain  a  partner  after  dissolution  from 
engaging  afterwards  In  tbe  trade  anywhere  within 
the  State,  where  It  is  carried  on  In  three  different 
towns  of  tbe  Btate  by  persons  not  connected  with 
the  coDtract.  Taylor  v.  Blanohard.  18  Allen,  m. 

A  contract  of  an  empk>y6  not  to  disclose  a  aeeret 
of  the  businen  is  valid  and  lis  vlolatton  may  be 
prevented  by  Injunction.  Peabody  r.  Norfolk,  9B 
Mass.  452. 

And  assumpsit  will  lie  for  breach  of  an  agree- 
ment by  the  defendant  not  to  take  advantage  of 
tbe  communication  of  a  seoret  Invention  not  yet 
patented,  where  he  obtalaed  a  patent  for  himself 
In  violation  of  theagreeoient  BnttlMv.IHofeensoB, 
3Bot.ftP.M0k  aA.B. 
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IStb  of  October,  1894.  the  dafeodwit  ovoed  s 
dieese  fnctoiy  litiute  in  the  Town,  of  Monroe, 
Onnge  CouDty.oomprislQgtwoporcebof  land. 
Willi  tbe  InuldiDgs  thereoD.  and  a  ^aotlty  of 
fixtures,  macbinery,  and  tools  connected  there- 
wiih.  For  some  time  prior, wftb  ibe  aiflistaace 
of  ber  husband,  Conrad  G-toss,  her  brother  in- 
law, Aiiguflt  Groes,  and  ber  father,  John  Hoff- 
man, ahe  had  been  engaged  In  tbe  biMlDSia  of 
tnaniifacturinecbeese  at  said factoi7 known  as 
"  FromagedeBrie,"  "  Fromage  d'lwgny,"  and 
"  Nenfcbatel."  Such  cbeeseewere  made  by  a 
secret  process  known  ooly  to  herself  and  her 
said  agents^  On  tbe  day  last  named,  she  en- 
tered inio  a  sealed  agreement  with  Uie  platn- 
tiffs.  whereby  ebe  agreed  to  sdl  and  bttnsfer  to 
them  the  saul  factory  and  all  Its  belongings, 
together  wilh  the  "good  will,  custom,  trade- 
marks, and  names  used  in  and  belonging  to  tbe 
aaid  business,"  for  the  sum  of  929,000,  to  be 
pakl  and  secured  Harcb  1,  1886,  when  posses* 
8k>n  was  to  be  given.  Said  instmBoeot  con- 
tained a  covenant  on  her  pan  that  she  would 
"  cnmmuDicate  after  tbe  first  day  of  March. 
1885.  or  cause  to  be  communicated,  to"  said 
plaintiffs,  "  by  Coorad  Gross,  John  Hoffman, 
and  Auguat  Gross,  or  one  or  other  of  them,  the 
Kcret  of  tbe  manufacture  of  the  cheeses  known 
as'FromAge deBrie," Neufcbatel.'and  'D'ls- 
ipy,'  and  the  recipe  therefor,  and  for  each  of 
tbem,ai>d  will  instruct  or  cause  to  be  instructed 
them,  and  each  of  them,  in  the  manufacture 
thereof.  And  that  she  and  the  said  Conrad 
Qroes,  John  Hoffman,  and  August  Gross  will 
refrain  from  communicating  the  secret  recipe 
and  instrucUons  for  the  manufacttire  of  said 
cheeses,  or  either  of  tbem,  to  any  and  all  pet- 
fiooB  other  than  the  abovc-Damed  partiep  of  the 
iecond  part  rplaintiffs],  and  will  alsq,  after  the 
first  day  of  April,  18t»,  refrain  from  enj^tging 
io  the  biiMoess  of  making,  manufacturing  or 
vending  of  said  cheeses,  or  either  of  them.and 
from  tbe  use  of  Ibe  traide-marks  or  names,  or 
titbex  of  tbem.  hereby  ureed  to  be  transferred 
in  connection  witb  said  cheeses,  or  either  of 
them,  or  with  any  similar  produpt,  under  the 
penalty  of  five  thousand  dolkrs,  which  is  here- 
by named  as  stipulated  damages  to  be  paid  by 
the  party  of  the  first  part  [defendant],  or  her 
beirs,  executors,  administrators,  or  assigns,  in 
case  of  a  violation  by  the  party  of  the  first  part 
[defendant]  of  this  covenant,  ot  tbto  coDtract, 
or  aoj  part  thereof,  within  five  years  from  the 
dale  hereof."  She  further  covenanted  that  she 
herself,  as  well  as  "said  Conrad  Gross,  John 
Hoffman,  and  August  Gross,  during  and  up  to 
and  until  the  first  day  of  May,  I88C,  shall  coo- 
tiDue  and  remain  in  said  County  of  Orange,and 
from  time  to  lime,  and  at  all  reasonable  times 
during  said  period,  bv  herself,  or  by  said  Cod- 
rad  woas,  Jobu  HofrmaD.  and  August  Gross, 
whenever  so  requested  by  the  said  parties  of 
the  s«>cond  part  [plaintiffs^,  impart  to  them,  or 
either  of  tbem.  tbe  secret  of  making  such 
cliee»8,  and  each  of  them,  and  instruct  them 
and  each  of  tbem.  in  the  process  of  msn- 
afacturlng  the  same,  and  each  of  tbem,  as 
folly  as  she  or  the  said  Conrad  Gross,  John 
Hoffman,  or  August  Gross,  or  either  of  tbem, 
are  informed  concemioK  the  same."  Both  par- 
tics  appear  to  have  duly  kept  and  performed 
the  agreemeut,  except  that,  as  tbe  trial  court 
found  *'  HubaequenUy  to  the  Istday  of  Hay, 
13  li.  R.  A. 
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1885,  Cofitad  Qnws,  the  hu^nd  of  defcad- 
ant,  went  to  New  York  City,  and  engaged  in 
the  businesa  of  selHog  '  foreign  and  domestic 
fruits,  and  all  kinds  of  chrase  and  satnages, 
etc.,'  .  .  .  and  while  so  engaged  .  .  . 
sold  and  personally  delivered  from  nis  place  of 
busiAess  to  one  John  Wassung  three  boxes  of 
ebeeae  marfeed  and  named  '  From^  d'lslgny.* 
and  having  aabstantially  Uieaame  nnde-marm 
thereon  as  that  sold  by  defendant  to  plaintiffs, 
and  having  stamped  thereon  the  name  '  From- 
age d'ljrfgay/  Biid  that  said  cheese  so  sold  by 
him  to  said  Waisung  was  a  similar  product  to 
that  formerly  manufactured  by  defendant." 
Also,  that  "  aaM  August  Oros^  the  brother-in- 
law  of  defendant,  subsequent  to  the  Ist  day  of 
May,  1886.  engaged  in  the  business  of  retailing 
fancy  groceries  in  the  City  of  New  York,  ana 
in  and  during  the  Fall  of  1887,  and  prior  to  tbe 
commencement  of  this  action,  kept  for  sale  at 
his  place  of  business  in  New  York  City  boxea 
of  cheese  marked  or  stamped  *  Fromage  d'ls* 
igny.'"  The  court  further  found  that  the 
(uieese  so  sold  1^  Conrad  Gross  under  (he  name 
of  "Fronuge  d'lsigny,"  as  well  as  that  kept 
for  sale  by  August  Gross  marked  "  Fromage 
d'lsigny,"  "was  never  sold  by  plaintiCTs,  nor 
made  or  manufactured  by  them,  or  either  of 
tbem,  but  that  the  same  was  a  similar  prod- 
uct." Tbe  court  found  as  couclusions  of  law 
that  said  agreement  was  a  reasonable  one.  and 
was  founded  upon  a  good  and  sufficient  con- 
sideration ;  that  said  sale  by  Conrad  and  said 
keeping  for  sale  by  August  Gross  was  a  direct 
violation  of  tbe  coveuaut  in  queaUon ;  that  the 
restriction  imposed  was  no  more  than  the  in- 
terests of  tbe  parties  requiied,  and  that  It  was 
not  In  restrdnt  .of.  trade  ot  against  public  pd- 
tcy.  Judgment  was  ordered  for  the  phdnttfls 
(or  the  aum  of  $5,000  as  stipulated  damagflsi 

Mr,  John  FettUel*  for  appellant: 
Tbe  trial  judge  having  found  that  tbe  de- 
fendant did  not  know  of  the  violations,  and 
there  being  no  proof  that  the  defendant  bad 
violated  the  eovenant,  there  wa«  DO  aucb  breada 
as  entitled  the  plaintiff  to  recover  thetS.OOO. 

Leggettv.  Nm  TarkMut.  L.  Int.  Oo.mH.  Y. 
897,  898.  SeealBoifoti^v.  MeQinnis,  02  Woad. 
168. 

in  every  case  in  which  a  party  was  held  to 
pay  tbe  stipulated  sum,  it  was  becnuae  of  » 
personal  breach,  the  courts  bolditig  that  tbe 
payment  of  the  sum  could  have  been  avoided 
by  the  compliance  witb  the  contract,  and 
hence  the  party  held  could  not  complam^ 

Bagle^  v.  Peddie,  16  N.  Y.  471. 

No  damages  have  been  proven  except  nomi- 
nal damages. 

The  provision  in  tbe  agreement  "under  the 
penalty  Of  $5,000,  which  sum  is  hereby  namod 
as  "stipulated  damages,"  is  a  penalty.  Btigiry 
V,  Peddie,  tupra;  Kemp  v.  Kaickerbocker  /rt. 
C9.  69  N.  Y.  58. 

If  a  bond  is  conditioned  for  tbe  performance 
of  a  covenant,  tbe  penalty  is  not  ri'covcrable 
and  quantum  damnijieaiut  is  the  true  tbiqg  in 
issue. 

lieern  v.  Shannon,  78  N.  Y.  308. 

Whether  a  sum  named  is  a  penally  or  stip- 
ulated damages  ^ould  be  determined  accord- 
ing 10  the  justice  and  equity  of  tbe  particidor 
cm. 
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1  Sedgw.  Dam.  p.  478,  citing  JaguHh  t.  fiud- 
wn,  5  Hich.  13S. 

It  is  unjust  to  compel  defendaat  "to  suffer 
an  enormous  loss,  wholly  disproportiooate  to 
tbe  iojury  to  tbe  olber  party. 

1  Sedgw.  Dam.  p.  480;  Batge  v.  Ambrote,  38 
Mo.  89;  Jaguitli  v.  ttudton,  mf^pra;  BeoU  t. 
Bavea,  5  Saudf.  640;  Tayloe  t.  Sandifyrd,  20 
U.  S.  7  Wheat.  18.  S  L.  ed.  884;  Ktmond  T.  Van 
Bensefioten,  13  Barb.  866;  (Jolweli  t.  jMiorenee, 
88  N.  T.  76,  citing  Uoag  v.  MeQinnit,  23 
Weod.  165;  &war  t.  J^totYA,  1  Deoio.  464; 
Xampman  v.  OoAran,  16  N.  T.  97B;  1  Sedgw. 
Dam.  p.  627. 

Mmn.  Bacon  ft  Herritt,  for  respondents: 

The  covenant  in  question  not  void  as  be- 
ing In  restraintof  trade,  because:  (1)  it  was  not 
limited  as  to  time;  (2)  it  was  a  covenant  not 
affecting  general  trade  at  all,  but  aflectine  tbe 
use  of  traao-marks  and  secret  recipes  wnich 
were  tbe  very  property  sold  by  tbe  defendaot 
to  the  plaintiffs. 

Aintmrihv.  Bentleu,  14  Week.  Rep.  680;  Stiff 
T.  Cag$dl.  2  Jut.  N.  8.  848;  inyram  v.  Stiff.  6 
Jur.  N.  8.  947;  Lmt/ier  Cloth  Go.  v.  Lortont, 
L.  R.  8  Eq.  Cag.  845;  Hitcfieoekv.  CoJcer,  6  Ad. 
&E1.  438;  Roumlon  v.  Bouuilon,  42  L.  T.  N. 
8.  679;  Da  via  v.  JOatiea,  58  L.  T.  N.  S.  309, 
87  Alb.  L.  J.  408:  Ftcfery  r.  WeltA,  19 
Pick.  628;  Ta^  v.  Banchard,  18  Allen,  878; 
Fteiboay  v.  Norfolk,  98  Mass.  453;  Mone  T. 
Drill  AM.  Oo.  v.  Jforse,  103  Mass.  1%;  Jarvi$r. 
Puck,  lOPaige,  118, 4  L.  ed.  910;  Sardv.  Saleg. 
47  Barb.  438;  Diamond  Match  Co.  v.  Bodtet, 
9  Cent.  Rep.  181. 106  N.  Y.  478;  Sodge  T.  Sloan, 
9  Cent.  Rep.  670.  107  N.  Y.  241;  ZmUs  t. 
LoriUard,  1  L.  R.  A.  4S6,  110  N.  Y.  688; 
Watertoan  Thtrmometer  Co.  t.  PtxA,  Bl  Hun, 
157;  2  Story.  Eq.  Jur.  §  960. 

The  fact  that  tnis  covenant  not  only  provided 
against  the  acts  of  the  defendant  herself,  but 
abo  as  against  tbe  acts  of  her  husband  faer 
father  and  brother-in-law,  docs  not  relieve  her 
of  liability.  If  a  party  enters  into  an  absolute 
contract  withont  any  qualification  or  exception, 
and  receives  from  the  party  with  wbom  he 
eoDtracIs  tbe  consideration  of  such  engafirement. 
be  must  abide  by  tbe  contract  and  either  do 
tbe  act  or  pay  damages,  bis  liability  arising 
from  bis  own  direct  and  positive  undertaking, 

Shvbrick  v.  Salmond,  8  Burr.  1687;  Hadley 
T.  Clarke.  8  T.  R  289;  Hand  v.  Bavna,  4 
Whart.  204;  Trfnton  Stshool  Trutteetv.  Bennett, 
27  N.  J.  L,  514;  School  Diet.  No.  1  v.  Da^tehy, 
25  Conn.  530;  Heebe  v.  Jo/tnton,  19  Wend.  600; 
Parr  v,  Oreenbueh,  43  Hun,  282;  Uarmonv  v. 
Bingham,  12  N.  Y.  99;  Tompkina  v.  Ihtdtey, 
25  K.  Y.  272. 

Plaintiff  was  entitled  to  recover  96,000  as 
liquidated  and  stipulated  damages.  The  use 
of  the  word  "penalty"  is  not  Important  if  upon 
a  construction  of  the  whole  covenant  it  Is 
-obvious  that  tbe  parties  intended  that  tbe 
Amount  provided  should  be  stipulated  dam- 
ages. 

Price  Y.  Oreen,  16  Mees.  &  W.  846;  Dakin 
T.  WiUiame,  17  Wend.  447;  Knapp  v.  Mattbj/.  18 
Weed.  687:  Bagl^  v.  Peddie,  16  N.  Y.  469; 
Wettery.  £»*i!A,26Han,61. 

V»iiii,J^,  delivered  the  opinion  of  tbe  court: 
Tbe  business  carried  on  by  tbe  defendant  was 

founded  on  a  secret  process  known  only  toher- 

ISURA. 


self  and  her  agents.  Bhe  had  tbe  right  to  oob- 
linuetbe  busineas,  and  by  keeping  her  secret  to 
enjoy  the  benefits  toanypracticableexteak.  Bhe 
also  had  the  right  to  seO  the  business,  hiclnd- 
ing  as  an  essential  part  thereof  tbe  secret  proc- 
ess, and.  in  ordw  to  place  the  purchasers  la 
the  same  position  tbst  aba  occupied,to  prombe 
to  divulge  tbe  secret  to  them  alone,and  to  keep 
it  from  everyone  else.  In  no  other  way  could 
she  sell  what  she  bad,  and  get  what  it  was 
worth.  Having  the  right  to  make  this  promise, 
she  also  bad  tbe  right  to  make  it  good  to  her 
vendees  and  to  prcdect  them  t^covenanta  with 
proper  safe|^anl8  against  tbe  consequences  of 
any  violation.  Sucb  a  contract  simply  left 
matters  substantially  as  they  were  before  the 
sale,  except  that  tbe  seller  of  the  secret  had 
agreed  that  she  would  not  destroy  its  value  af- 
ter she  had  received  full  value  for  it.  The  cov- 
enant was  not  in  general  restraint  of  trade,  bat 
was  a  reasonable  measure  of  mutual  protection 
to  the  parties,  as  it  enabled  tbe  one  to  sell  at 
the  highest  price,  and  tbe  otber  lo  get  what 
they  paid  for.  It  imposed  oo  restriction  upon 
either  that  was  not  benedcial  to  the  other,  by 
enhancing  the  mice  to  tlie  seller,  or  protecting 
the  purchaser.  Kecent  cases  make  it  very  clear 
that  such  an  agreement  is  not  opposed  to  pulv 
lie  policy,  even  if  tbe  restrictitm  was  unlimited 
as  to  both  time  and  territory.  Diamond  Mateh 
Oo.  V.  Soeber,  106  N.  Y.  478.  9  Cent.  Rep.  181; 
Hodge  v.  Sloan,  107  N.  Y.  344,  9  Cent.  Rep. 
870 :  Leaie  v.  L&rillard.  110  N.  Y.  519.  584.  1 
L.  R.  A.  466;  Watertown  Thermometer  Co.  v. 
Poci.hX  Hun,  167.  The  restriction  under  con- 
sideratira,  however,  was  not  unlimited  aa  to 
time. 

Tbe  chief  reliance  of  tbe  defendant  In  this 
court.wherethe  point  seems  to  have  been  raised 
for  tbe  first  time,  is  that  the  covenant,  so  far  aa 
stipulated  damages  are  concerned.  Is  confined 
to  the  personal  acts  of  Mrs.  Gross,  and  does  not 
embrace  tbe  acts  of  her  a^nta.  A  careful 
reading  of  the  agreement,  however,  in  the  li^t 
of  tbe  circumstances  surrounding  the  parties 
when  it  was  made,  shows  that  no  such  result 
was  intended.  What  was  the  object  of  tbe 
covenant  ?  It  was  to  keef)  secret,  at  all  haz- 
ards, the  process  upon  which  the  success  of 
tbe  business  depended.  On  no  other  basis 
could  the  plalntirfs  safely  buy.  or  tbe  defend- 
ant sell,  Ujt  what  her  property  was  worth. 
Who  had  the  power  to  keep  the  process  seeretT 
Clearly  the  defendant,  if  anyone,  as  she  bad 
condded  it  to  no  one  except  her  trusted  agents, 
who  were  nearly  related  to  her  by  blood  or 
marriage.  But  could  she  covenant  against  tbe 
acts  iyt  those  over  whom  she  bad  no  control  ? 
Bhe  hod  tiie  right  to  so  covraant  by  assuming 
the  risk  of  thdr  actions ;  and,  unless  she  baa 
done  so,  presumptively  she  could  not  have  sold 
her  factory  for  so  large  a  sum.  It  was  safer 
for  her  to  sell  with  such  a  covenant  than  It 
was  for  the  plaintiffs  to  buy  without  it.  She 
could  exerdse  some  power  over  her  own  hus- 
band and  her  fathernid  her  huaband's  brother, 
all  of  whom  bad  been  associated  with  her  In 
carrying  on  the  boslneas,  and  whose  actions  in 
certain  otber  respects  she  assumed  to  control 
for  a  limited  time,  whereas  the  plaintiffs  were 
powerless,  unless  they  had  her  promise  to  keep 
the  process  secret  at  the  peril  of  paying  heavily 
If  abe  did  not.  It  la  hot  KUpriung,  ttaerefore* 
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to  find  Uiat  the  restrictlTe  put  of  Uie  coTebint 
^tplies  with  the  same  force  to  ho*  agents  that 
it  does  to  herself;  for  she  nodertekes  that 
neither  she  nor  they  'will  dleclose  the  secreL  or 
wgBf^  in  making  or  selling  either  kind  of 
cheese,  or  ase  the  trade-marks  or  names  con- 
nected with  the  business.  We  do  not  think 
that  a  personal  sot  of  the  d^eodant  is  essential 
to  a  violation  of  this  covenant  by  her ;  for  If 
she  pennits,or  even  doesnotpreTent.ber  agents 
from  doing  the  prohibited  acts,  the  promise  is 
broken.  While  tt  is  her  exclusive  covenant,  it 
relates  to  the  action  of  oUiers ;  and .  if  they  do 
vbat  she  oxreed  that  they  would  not  do,  it  is  a 
Iseach  by  Eer,  attboogh  not  her  own  act.  She 
Tioltled  her  agreement,  not  by  selling  herself, 
but  by  not  prerentine  others  from  selling. 
Tbis  construction  of  the  Testrictire  part  of  the 
covoiAnt  would  hardly  be  open  to  question, 
were  it  not  that  in  the  same  sentence  occurs  the 
reparative  or  compensatory  part  fiesigned  to 
make  tiie  plaintiffs  wbide  if  tbedeftedant  dther 
could  not  or  did  not  keep  her  agremient. 
While  this  provides  that  any  violation  involves 
the  penalty  of  |5,000,  it  adds,  "which  sum  is 
liereby  named  as  stipulated  damages  to  be 
paid  "  by  the  defendant  in  case  of  a  violation 
by  her  of  the  covenant  in  question.  Wliatkind 
of  violation  is  thus  referred  to  ?  The  defend- 
ant says  a  personal  violation  by  her  only,  but 
we  think,  for  the  reasons  already  given,  that  the 
spirit  of  the  agreement  inclodes  both  a  vi<^ 
tion  by  her  own  act  and  by  the  act  of  those 
whom  sbe did  not  preventfrom  sdlioai.althourii 
she  bad  agreed  that  th^. would  not  sell.  As 
so  one  not  a  party  to  a  contract  can  violate  it, 
erery  act  of  defendant's  former  agents  conteary 


to  her  covenant  was  a  vloIatloD  thereof  by  her, 
whether  she  knew  of  it  or  assented  to  tt  or  nol. 
Whenever  that  was  done  which  sbe  agreed 
sboald  not  be  done,it  was  a  breach  of  covenant 
by  her,  even  if  the  act  was  contrary  to  ber 
wisbds,  and  in  spite  of  her  eSorts  to  prevent  it. 
Her  covenant  was  against  a  certain  act  by  any 
one  of  four  persons,  including  herself,  Twu 
of  those  persons  separately  did  the  act  which 
she  had  agreed  tbat  neither  of  them  should  do. 
and  thus  there  was  a  violation  of  the  covenant 
by  her,  the  same  as  if  she  had  done  the  act  in 
person.  The  argument  of  the  learned  counsel 
for  the  defendant  that  the  contract  fixed  a  sum 
to  be  paid  in  case  of  a  violation  by  the  defend- 
ant, but  not  in  case  of  a  violation  '*  by  the  other 
parties,"  while  plausible,  is  unsound,  for  there 
were  no  "  other  parties  "  who  could  break  the 
covenant.  She  was  the  sole  covenantor,  and 
unless  sbe  kept  the  covenant  she  broke  it ;  and 
she  did  not  keep  it.  As  the  actual  damages 
for  a  breach  of  the  covenant  would  neceasanly 
be  "  wholly  uncertain,  and  incapable  of  hehig 
ascertained  except  by  conjecture,"  we  think 
that  the  parties  intended  to  liquidate  them 
when  they  provided  that  the  sum  named  should 
be  "  as  stipulated  damages."  The  use  of  the 
word  "penalty"  under  the  circumstances  is 
not  controUiBg.  BaOe^  v.  Peddie,  IflN.  T. 
469 ;  Dakin  v.  Wmama.  17  Wend.  448.  af- 
firmed, 33  Wend.  201;  Wootttr  v.  Ki$ch,  26 
Hun,  61. 

As  there  is  no  other  question  tbat  requires 
discussion,  f^Ju^mmii  mould  b*^firmed,vtlQi 

costs. 

AU  concur,  exoept  Brown,  J,,  not  iltting. 
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Samuel  ROTHHOLZ,  Ptff.  in  Ar., 

V. 

Oliver  R  DUNKLE. 
<  N.J.  )  ' 

*A  eommnnicatlon  made  bj'  the  CMhler 
of  »  bank  to  a  atockboMar  with  refer- 

I  eoee  to  tbe  solvencr  of  the  plaintiff,  who  was 
■oretr  upon  an  oflolSl  bond  to  tta  bank,  b  prlv- 
Itesed:  sod  It  ia  not  nee  owary.  to  jgrtlf y  tbg  oom- 
mnnleatton,  tbat  tc  be  In  response  to  an  InqnlTT' 
■Mde  br  the  stooklMdder. 

(JuneUbUnj 

ERROR  to  the  Circuit  Court  for  Atlantic 
Coun^  to  review  a  judgment  in  favor  of 
defendant  fai  anacUottlmnight  to  recover  dam- 
ages for  the  ptiblfcaUoD  m  an  alleged  libel. 

Tbe  facts  sufficiently  appear  in  the  opinion. 
Mr.  Augvmt  Stnphany.  for  jdaintiff  in 
error: 

■Head  note  by  Tah  Stckbl,  J. 


NoTB.— Zifbel;  prlvUCffed  oommuDloatlona  See 
Mta  to  John  W.  LoveU  Co.  v.  Bouirbtoa  rN.  Y.)  fl 
L.  B.  A.  888;  MImourl  Pao.  B.  Go.  v.  BtebmoDd 
4Tex.)4L.  B.  A.Mt  Hoiwev.  Hanutectureis  Nat 
Biak  of  Troy  (S.  Y.)  U  L.  R.  A.  78B. 

UL.aA. 


ERRORS  AND  APPEALS. 


To  in  any  way  impnte  inaolveaoy  to  any 
merchant  or  trader,  or  to  write  cooceming  him 
that  he  cannot  pay  his  debt^  is  Ubekras,  and 

therefore  actionable 

Odgers,  Libel  &  Slander,  23,  80. 

Although  the  rest  of  defendant's  letter  was 
privileged,  because  written  in  answer  to  Mr. 
Ohnmels^  que^lons,  yet  the  libelous  words, 
being  volanteered,  were  not  privileged  under 
the  circumstances.  A  letter  may  be  privileged 
as  to  one  part  and  not  ss  to  tbe  rest. 

Odgers,  Libel  A  Slander.  199;  Warrm  v.  War- 
rm,  1  Cromp.  31.  <Si>  R  250;  Cat»y.  WOton,  18 
B.  Hon.  212;  Qodaon  v.  Borne.  1  Brod.  &  B.  7; 
LewU  V.  Okapman,  10  N.  T.  860.- 

A  commanicatlon,  if  vt^nteoed,  will  be 

{irivileged  when  the  par^  to  whom  itls  made 
las  an  Interest  in  it,  and  such  party  stands  in 
such  relation  to  the  communicator  as  to  make 
it  a  reasonable  duty,  or  at  least  proper^tbat  be 
should  give  the  information. 

King  v.  Palteraotk,  8  Cent.  Rep.  857,  49  N. 
J.  L.  417:  Uark»  v.  Baker,  28  Minn.  188; 
Locke  V.  Bradi^r«et  Oe>.  23  Fed.  Rep.  771;  Eh^ 
erv.R.0.  Bnn  A  Co.  IS  Fed.  Rep.  026;  Otwm 
V.  Waten,  10  Fed.  Rep.  619. 

That  anyone,  in  a  transaction  of  business  or 
employment  with  another,  has  a  right  to  use 
language  bona  fide  which  is  relevant  to  tbat 
business  or  emi^yment,  and  which  a  due  i»- 
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gud  for  liii  own  interost  makes  necesMt;,  will 
not  Josdfj  defmuitory  aspersion*  against  char- 
acter, or  waDton  andgratnitoua  cbaneB. 

Tu»on  T.  Bvan$,  13  Ad.  A  £1.  TS^  To&good 
T.  Sparing.  1  Croinp.  H.  &  R.  181;  Robertson 
r.  McDovgaU,  4  BiBf.  670;  AddboB,  Torts, 
&  1100:  Fahr  t.  Be^.  11  Cent  Bep.  668,  GO 
N.  J.  L.  876. 

No  charge  should  ever  be  made  recklessly 
and  wantonly ,  even  in  confldence,  and  the  an- 
swer must  be  pertlDent  to  the  inquiry,  and  the 
defendimt  must  not  commence  to  disparage  the 
plalntllTs  credit. 

Od^en,  Libel  A  Slander,  190,  304,  306. 

Officious  goadp  and  raeddlesome  interfer- 
ence are  not  privileged. 

Rumteyy.  Wdi,  1  Csr.  &  M.  IW;  Odgers, 
Libel  &  Slander,  a0&. 

If  the  bona  fides  of  the  defendant  is  in  ques- 
tion, ftnd  when  the  occasion  was  msde  use  of 
colorably  as  a  pretext  for  wantonly  Injuring 
the  plaintiff,  a  question  arises  which  roust  be 
decided  by  the  juir. 

Odeera,  Libel  &  Slander,  306,  213;  Hage- 
man.  Privileged  Communications,  197;  Palmer 
T.  tAmwmf.  48  N.  H.  217;  Elam  v.  Badger,  33 
m.  498;  Hamilton  v.  Eno,  81  N.  Y.  116;  Vm 
fPyobT.  AtpinwaU,  17  N.  T.  190. 

If  the  defendant  exceeded  the  ]ust  limtta 
which  were  necessary  and  proper  to  accom- 
plish a  legjtimate  purpose,  it  will  be  evidence 
of  malice  proper  to  be  weighed  by  the  jury. 

Andrew  v.  i>M«er,  4ftN.  J.  L.  171. 

Mr.  Howard  OmxvaiWt  for  defendant  in 
error: 

The  qtKstkm  la  ercry  case  Is  this:  Were  the 
circumstances  such  that  an  honest  man  might 
reasonably  suppose  it  his  duty  to  act  as  the  de- 
fendant has  done  in  this  case  ? 

Odgers.  Libel  &  Blander,  157. 

Where  the  oc(wslon  is  prtvUtrged  th?  Imrden 
of  proving  actual  malice  Is  upon  the  plaintiff; 
Its  exiBtence  must  be  made  out,  the  presump- 
tion beln^  that  It  does  not  exirt. 

Decker  v.  Qaytord,  86  Hun,  584;  Lewit  v. 
ampman,  16  N.  Y.  878;  SpUl  t.  MauU,  L.  R. 
4  Exch.  232;  Briggs  v.  Garrett.  2  Cent  Rep. 
364,  111  Pa.  404;  Prem  Co.  v.  Steaart,  12Cent. 
Rep.  776,  119  Pa.  684;  State  v.  Batch,  81  Ksn. 
473;  ffuMtfiTtml  t.  '  Windea.  48  Fhila.  Leg. 
Int.  844;  Laughten  v.  BithopofSoder  dk  Marr, 
L.  R.  4  P.  C.  604;  Kingw.  PatUrmm,  8  Gent. 
Bep.  876,  40  N.  J.  L.  419;  Teogoody.  Spgrinp, 
1  Cromp.  M.  &  R.  181. 

Van  Syekelt  J.,  delivered  the  opinion  of 
ttie  court: 

This  is  aD  aetidn  for  damages  for  an  alleged 
libel  contained  in  the  following  letter,  written 
by  Oliver  R.  Dunkle,  the  cashier  of  the  Mer- 
cbBUts*  Bank  of  Atlantic  City: 

"Robert  Ohnmeis«.  Esq.t  lodoeed  please 
find  one  share  <tf  Merchants'  stock  received 
some  time  ago.  Ourbowdrefuieato  purchase 
at  present,  trot  hold  under  advisement.  We 
have  stricken  yonr  name  from  the  bond  of  Mr. 
Carl  Voelker  by  request;  also  Ssmuel  Roth- 
holz'e,  Bs  the  Iftttpr  U&s  co  fiDsncial  standing. 
Eespectfuliy,  O.  E.  DnnUe,  Caller." 

Robm  Ohnmetss  vrts,  a  stockholder  in  the 
same  tnnk.  and  he  and  Hothliolz,  tbapIaintiiT, 
were  sureties  on  the  o£BoiallxiDd  of  Oan  Voelk- 
er, an  employ^  «f  the  baak.  Previons  to  the 
t8L.R.A. 


writing  of  this  letter,  Ohnmeto  bad  Kouested 
Dunkle  to  have  bis  osme  stricken  from  tbes^ 
bond,  but  did  not  make  any  inquiry  with  re- 
spect to  the  plaintiff,  Bolbbok.  At  the  close 
of  the  plaintiff's  case,  the  trial  judge,  regardior 
the  communication  a  privil^d  one,  ordered 
the  plaintiff  to  be  called.  Whether,  under  the 
given  circumstances,  the  nonsuit  should  have 
been  ord»ed  is  the  sole  question  in  this  court. 

Tbe  statement  that  the  plaioLiff  bad  do  finan- 
cial standing  was  libelous,  and  constituted  a 
legal  foundatioD  for  tbe  recovery  of  damiges, 
unless  the  occasion  upon  which  it  was  uttered 
gave  rise  to  the  privilege  of  publishiog  what 
would  otherwise  be  actionable.  The  term 
"privilege,"  as  applied  to  a  commuoicalion 
alleged  to  be  libelous,  means,  simply,  that  the 
circumstances  under  which  it  was  made  are 
such  as  to  lepel  tbe  legal  inference  of  malice, 
and  to  throw  upon  tbe  plaintiff  the  barden  of 
offering  some  evidence  of  its  existence  beyond 
the  falsity  of  the  charge.  This  court,  in  Kintr 
r.  Patterton,  49  N.  J.  L.  419,  8  Cent.  Rep. 
875,  declared  "that  a  communication,  muae 
bona  fide,  upon  any  subject  matter  in  which 
the  party  communfcating  has  an  interest,  or  in 
reference  to  which  he  has  a  doty,  la  privileged, 
if  made  to  a  person  haringa  oorreepondiog  in- 
terest or  duty,  although  it  may  contain  crim- 
inatory matter  wbidi,  without  this  privilege, 
would  be  .  .  .  actionable."  In  tbe  case 
dted  the  learned  judge  who  delivered  tbe 
oi»nion  of  the  court  referred  with  ^probation 
to  LawIm  v.  Anglo-Egfpiia»  C.  &  Oil  Oo. 
L.  R  4  Q.  B.  863,  and  to  PfttbnMpAMi,  W, 
i£  B.  R.  Oo.  V.  Qavatey,  63  U.  S.  31  How. 
302,  16  L.  ed.  78:  The  first  of  these  cases 
was  an  action  for  libel  against  a  corpora- 
tion for  publisliing  a  report  made  to  the  com- 
pany by  auditors,  in  their  audit  of  the  mana- 
ger's account,  reflecting  upon  tbe  plaintiff. 
The  report  was  submittMl  at  a  general  mt'cting- 
of  the  shareholders  of  the  company,  and,  un- 
der a  resolution  of  tbe  meeting,  was  printed 
and  circulated  among  the  shareholders.  The 
court  held  that,  inasmuch  as  it  was  the  interest 
of  all  the  shareholders  to  be  informed  of  tbe 
report,  the  publication  was  privileged,  on  tbe 
ground,  as  Mellor,  J.,  said,  "that  to  print  the 
rttport  was  %  necessary  and  reasonable  mode  of 
communicating  H  to  all  the  shareholders,  who- 
must  t>e  more  or  less  numerous."  In  1  he  sec- 
ond case  a  regKirl  made  to  stockholders  In  writ- 
ing, and  printed,  with  respect  to  the  capacity 
,  and  skill  of  one  of  tbe  company's  employ^, 
was  held  to  be  a  privileged  communioation. 
These  cases  are  referred  to  for  the  purpose  of 
showing  that  a  commuDfcution  to  a  sharehold- 
er of  a  corporation  touching  matters  which 
concern  the  corporate  body  are  within  tbe  ruk- 
of  privilege,  whicli  secures  the  immunity  to- 
tbe  ofBctal  who  makes  the  publication.  Ohn- 
ineiss  beingnot  only  a  co  surety  with  Rothholz 
upon  the  official  bond  of  Voelker,  but  also  a 
shareholder  in  tbe  bank,  be  had  the  ri^t  to 
receive  the  infonuation  impntted  to  hint  bv 
Dunkle,  the  cashier,  Tbe  fact  that  Rothholz^ 
name  had  been  taken  from  a  bond  held  tbe 
bank,  and  the  reason  for  removing  It,  was  a  mat- 
ter which  concerned  Ohnmeias.  As  a  stock- 
holder be  could  justly  have  complained  If  it 
competent  security  hwl .  been  Improperly  sur- 
rendered by  those  who  conducted  the  affairs  of 
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the  bank.  It  wM  not  neeeesm,  to  Justify  the 
commaaicatlon,  that  tt  ^oald  have  been  in 
nspoDW  (o  an  Inqi^  made  bv  Obn^netaa. 

Id  WOisiF  T.  Lock,  45  L.  T.  N.  a  9^8,  Stmtl, 
Jf.  R,  Mys:  "If  an  answer  is  given  in  the 
diwbu|[e  of  a  eoda]  or  moral  du^,  or  If  ibe 
penott  who  gives  it  tbiaks  it  to  be  so,  tbat  is 
nougb.  It  nee4  not  even  bean  answer  to  an 
Inqoiry,  bat  tlie  communicatlOD  may  be  a  vok- 
nataiy  one."  In  my  judgment  Um  oticam- 


sGanoes  under  which  the  lettemas  mitten  upon 
which  this  suit  is  based,  repel  the  inference  of 
an  improper  motive  on  the  port  of  drfeiKlant, 
andcast  upon  Uie  ptelntifl  t£e  bwdeo  of  prov- 
ing malice. 

So  evidflnce  having  been  produced  In  the 
trial  court  to  show  malics  in  the  publieatioo, 
the  non-suit  was  properly  ordered,  and 
judffmmtt  M9»  thould  M  ajfirmteL 
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rawttOB  of  lb  lifl^t  to  flood  laadat 


cooveyed  br  a  nita-oad  company,  with  water  of 
1 1  rlrer  backed  op  by  the  faulty  oonstruotlon  of 
the  embaakmeat  od  wtilob  its  traclm  are  laid,  will 
be  Implied  Crtnn  tbc  mere  t&et  that  the  convey- 
um  waa  made  after  the  embankment  was  tln- 
tted. 


(JunelS.18n.) 

APPEAIj  tnr  platntifl  f rmn  a  judgment  of  tho 
District  Court  for  Bosque  County  in  favw 
of  defeadaats  in  an  at^ton  broncht  to  recover 
damages  for  injuries  caused  to  puinttff's  prop- 
er^ by  the  backing  ap  of  the  water  of  a  river 
on  Bccoant  of  the  alleged  faulty  construction 
of  defeudaDt'srsilroad  embankment.  BetermA. 
The  facts  sufficiently  appear  in  the  opinion, 
ifiairs.  Knigkt,  Onsao      Kmrnma^  for 
aimellant. 
Mr.      O.  Alewwder  f tnr  aiHlwlleca. 


Nora.— ImpHed  reserwrttons. 
It  Is  BOW  settled  lawlnKn^Dd  tbata  tceerva- 
tloaoDtof  a  grant  wfll  not  he  Implied  except  In 
oHBot  aeoc^ty.  Ckonler  v.  UiMowler,  1*.  B.1 
ax  App.  <78, 

Tb«  rtcht  to  foul  a  At  ream  from  dye  works  «aa- 
Dot  be  teservad  by  Impltoatlon.  itifd. 

Neilhur  willan  easemeDt  of  light  and  air  for  win* 
4owi  be  so  reserved  on  ttie  sale  of  a  vacant  lot 
WheeMon  V.  Burrows,  L.B.lZCh.l>lv.  81;  White  v. 
BiSB.  7  BuriBt.  *  N.  782;  Ellis  v.  Hiincheflter  Car- 
ria«e  Co.  L.  R.  tC.  P.  DIv.  ift:  BusseU  v.  Watts.  L. 

B.ach.i)iv.sn 

Nor  IB  easement  for  the  pra]eocioB«fbow«prtts 
of  loire'TCsselB  at  a  dodk  over  a  nelgfabottDS  oeai 
vbart  on  tbe  sale  of  the  latter.  BuMd  T..Brown, 
4DeO.J.*am 

<y  ryfitt  of  way. 

\n  Implied  reservation  of  a  rlfrht  of  way  over 
bnd  sold  will  be  made  only  In  caw  of  strict  and 
absolute  neoeaslty  (Shoemaker  v.  Shoemaker.  II 
Abb.  N.C.  flO);  and  not  of  a  way  merely  for  conven- 
tenoe.  Ultchen  v.  Betpel.  S3  Md.  SM. 

Sut  It  nuiy  be  upbelcl  in  case  of  an  alley  over 
premlsee  sold  wftli  a  bonse  where  It  Is  the  only 
means  of  access  to  another  house.  Durel  Bois- 
Manclla.  AnD.«r. 

And  ta  Paimsylrauia  tke  nae  of  an  alley  which 
vwopen  and  apparent,  faavkwa  satesetup,  was 
held  to  be  reserved  tbooffb  not  strictly  awarttf 
■eeeMtty.  Oannoo  v.  Boyd,  73  17B. 

Ad  ezpicss  reservatton  of  an  arohway  on  tbe  sale 
of  a  bouse  was  held  to  Imply  a  reservation  of  the 
use  of  a  paflBaa-evs]r  under  it  to  reacb  a  stable  In 
tbe  rear,  Daviee  v.  Sears,  L.  B.  7  Eq.  Cas.  427. 

On  the  other  band,  a  right  of  way  of  necessity  Ib 
not  reserved  where  tbe  grsntor  expreasly  reieases 
an  pxintliyr  rlgiili  of  way  although  bis  land  is  thus 
left  eatfrely  shut  In  from  the  public  road.  Rlch- 
ards  V.  A  trie  bom  Brenota  B.  Co.  151  Haas.  ISP. 

These  two  eases  last  referred  to  may  perhaps  be 
eonridered  as  turning'  on  the  orastruotlim  of  the 
Kontracta  rather  than  on  the  question  uf.lmpUcd 
neervaUoo. 

Of  stafneavsofid  ftolMviiK 

An  easement  «f  evMent  sweesslly  to  stairways 
sad  hallwayfl  la  reserved  on  the  sale  of  part  of  a- 


buOdliqr-  IHUtnan  v.  Hoffman.  18  Wis.  UB;  Thomp- 
son V.  HHwr.  ao  Iowa,  m. 

The  same  rule  «M>)les  where  a  lessee  subletsthe 
Stst  floor  of  theballdlnff  so  arranged  tbat  the  oc- 
oesHlty  of'bis  own  uscof  tbe  stairway,  hall,  etc.,  ia 
apparent.  Beoedlat  v.  Barling  (Wla.)  May  5.  IWl. 

In  WbconslQ  a  reasonable  neoeasity  as  distin- 
guished from  an  absolute  necessity  Is  suHcIent  to 
sustain  an  implied  reservation  of  tbe  use  of  stair - 
wByB,etc.    Galloway  v.  Bone8teel.85WtB.M}. 

But  such  use  of  stalrwara  to  not  reserved  where 
other  IndependwteQtranoesexlst.  Outerbrldfte  v. 
Phetpe,  S8  IHow.  Fr.  Tf,  Oehi|UMui  v.  PMps,  tt 
How.  Pr.  1. 

Of  dam  and  race. 

In  Feaosylvsnla  tbe  use  of  a  dam  and  race  on 
land  sold  for  eupplylng  with  water  amlll  rettilned 
by  tbe  grantor  was  held  to  be  reserved  by  Inspliea- 
tlon.  Seibert  v.  Levan.  8  Pa.  8t3. 

There  are  exartly  contrary  decisionBhi  New  York 
andHatae.  Burr  v.  Hllla,  a  Wend.  ffiO;  Preble  v. 
RmUltHclTB. 

In  New  Jeivey  a  similar  reservation  of  tbe  use  of 
»  spring  and  an  aitlftoial  oondnit  oa  land  sold  for 
the  benefitof  a  paper  mlU  on  aitother  tract  was  up- 
held; the  oourt,  )ik«  the  oourts  of  Penuayivanlo, 
seeming  to  extend  tbe  doctrine  of  Implied  reserva- 
tlons  beyond  cases  of  strict  necessity.  Seymour  v. 
Lewis,  18  N.  J.Bq.4aB. 

Ofiittof  drain. 

Vo  Implied  reservatloa  of  tbe  use  of  a  drain 
which  is  not  apparent  extsta  on  tbe  sale  of  prem- 
ises over  Which  It  rims,  at  least  whereanotlier  oould 
be  made  at  reasonable  expenacaBd  thereforesuch 
use  Is  not  a  necessity.  Randall  v.  McLnufftaliii,  10 
Alien.  866:  Carbrey  v.WlUis.7  Allen.  WW:  Butter- 
worth  V.  Crawford.  46  N.  Y.  310:  Scott  v.  Beulel,  23 
Gratt.  1.  Cnnlra,  Pyer  v.  Carter,  1  Hurlst.  &  N. 
016.  But  tliiR  last  oase  has  been  completely  over- 
ruled In  the  later  English  cases  dted  at  tbe  beirin- 
ningof  thia  note. 

There leanotberehiMof  eases,  not  eonslderetl in 
this  nnCe  wUcta  relate  to  eawMnenta  where  tbe 
pmnfBcs  SiteotPd  are  soM  sfssnltaneoasly  to  dlffer- 
vntpordnsers.  BlA.  B> 
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Gainea.  dellTered  the  opinion  of  the 
court: 

Appellant  brought  this  action  to  recover  of 
the  Texas  CeDtral  Railway  Company,  and  of 
Dilliogham  and  Clark,  as  receivers  of  its  prc^ 
«rty,  operating  its  railroad,  damages  for  the 
destruction  of  a  stock  of  goods  by  an  oferflow 
of  tbe  Bosque  River.  The  orerflow  was  al- 
leged to  hftve  resulted  from  tbe  negligent  con- 
struction of  tbe  bed  of  tbe  railroad  across  the 
valley  of  tbe  river.  The  defendant  filed  a 
special  answer  to  tbe  petition,  in  which  it  was. 
averred,  in  substanc^  that  at  the  time  tbe  rail- 
road was  constructed  tbe  Railroad  Company 
owned  tbe  land  along  tbe  river  at  tbe  place  of 
the  embankment,  including  as  a  part  thereof 
the  lot  upon  which  the  plaintilTs  goods  were 
stored  at  the  time  of  tbe  overflow,  and  that  ibe 
plaintiff  held  tbe  lot  "under  a  pnrcbaser  from 
said  Company,  who  purchased  tbe  same  after 
tbe  erection  of  said  railroad  and  embankment, 
.  .  .  whose  title  was  governed  by  a  convey- 
ance from  said  Company,  containing  a  clause 
warranting  the  title  to  the  same  against  all 
persons  uaimiog  or  to  claim  tbe  same  by. 
tbrougb,  or  under  its  assigns  or  successors." 
It  WAS  also  alleged  that  the  parcel  of  land  so 
ooDvcyed  was  a  lot  iu  a  town  which  bad  been 
Uid  oS  by  the  company  prior  to  the  convev- 
ance,  and  that  at  tbe  lime  tbe  Com|wny  sold 
this  lot  it  also  sold  other  lots  In  tbe  town  to 
other  persona.  Tbe  plaintiff  demurred  to  this 
special  answer,  but  tbe  demurrer  was  over- 
ruled. Tbe  sufficiency  of  tbe  answer  is  prac- 
tically the  only  question  presented  by  this  ap- 
peaU  Tbe  determination  of  tbe  a[^ieal  resolves 
nself  into  the  iuquiry  whether  in  tbe  convey- 
ance of  tbe  lot  by  toe  Company  there  was  an 
Implied  leservatioo  of  the  right  to  flood  the 
granted  premises  in  case  of  freshets  by  retain- 
ing tbe  embankment  as  it  then  exisled.  Tbe 
questions  of  grant  of  easements  by  implication, 
and  of  impliea  reservationa  of  easements,  have 
given  rise  to  much  conflict  of  opinion.  A  dis- 
unctioQ  is  generally  recognized  between  an 
implied  grant  and  an  implied  reservation.  It 
is  conceded  to  be  tbe  settled  law  in  England 
"that,  when  tbe  owner  of  two  adjoioing  lots 
sells  one,  be  does  not  reserve  impliedly  for  the 
benefit  of  the  other  any  easements  except  those 
of  a  strict  necesrity;  .  .  .  but  that  he  does 
impliedly  grant  to  tbe  grantee  all  continuous 
and  apparent  easements  which  are  necessary 
for  the  reasonable  use  of  the  property  granted, 
and  wbich  have  been  or  are  at  tbe  time  of  the 
grant  used  by  the  owner  of  the  entirety  for  the 
benefit  of  the  part  granted."  Wasbb.  Kasem. 
4th  ed.  p.  105. 

The  reaaon  for  denying  a  reservation  by 
implication  is  that  to  permit  it  would  be  to 
allow  tbe  grantor  lo  derogate  from  tbe  grant 
Many  of  the  American  courts  of  the  highest 
authority  adhere  to  tbe  English  doctrine  as  to 
implied  reservalions,  though  there  are  others 
which  lay  down  a  rule  more  favorable  to  tbe 
ffrantor.  The  Supreme  Court  of  Maine  has 
decided  that  "where  the  owner  of  land  flowed 
by  a  mill  dam  sells  the  mill  and  dam,  and  re- 
tains tbe  land,  tbe  right  to  flow  the  land  to  the 
extent  it  was  then  flowed  without  payment  of 
damages  passes  by  the  grant;  but  where  the 
owner  srIIs  tbe  land  flowed,  and  retains  tbe 
mill  and  dam  without  naravlng  tbe  tif^t  to 
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flow,  he  is  not  protected  from  th«  paymeot  of 
damages."  iVeMa  v.  Bwrf,  17  Me.  169;  Burr 
V.  MOta,  21  Wend.  28»;  Goddaid,  Easem.  124; 
Waahb.  Eaaem.  4th  ed.  M;  Oould,  Wateri,  & 
854 

Even  tboeeconrts  which  hold  that  a  reserva- 
tion of  an  easement  may  be  implied  beyond  siriot 
necessity  restrict  the  rule  to  such  easements  as 
are  "apparent  and  coDtinuobs."  An  apparent 
easen>ent  is  one  which  is  obvious.  Applying 
that  rule  to  the  facts  of  this  case,  can  it  be 
said  that  it  obviously  ai>peared  to  the  pur- 
chaser that  the  lot  which  waa  sold  was  flooded 
by  tbe  embankment?  Tbe  embankment  itself 
was  doubtless  obvious  enouffh.  But  it  would 
seem  to  us  that  the  purchaser  might  have 
reasonably  presumed  ttiat  the  Company  had 
availed  Itself  of  competent  engineenug' skill, 
and  had  so  constructed  its  works  as  not  to  im- 
pede the  natural  flow  of  the  water.  Under 
sucb  circumstances,  we  think  it  should  not  be 
held  that  tbe  company,  by  mere  implleatioii. 
reserved  a  right  to  Sow  tbe  land  without  pay- 
ing damages  therefor.  There  is  much  that 
commends  them  to  favorable  conGlderation  In 
tbe  remarks  upon  the  question  of  Chi^Juitiee 
R^n,  of  the  Supreme  Court  of  Wisconsin: 
"We  may  say,  however,  in  passing,  that  it  is 
alw^  saieat  to  let  written  ctmtiMta  speak  for 
themselves.  This  rule  is  oftm  relaxed  with 
doubtful  expediency.  Parties  ought  to  make 
their  own  contracts  complete.  AJienationa  of 
land  are,  or  ought  to  be,  grave  and  deliberate 
transactions.  Every  conveyance  should  con- 
tain 'the  certainty  of  the  thing  granted  to  Uie 
full  extent  of  the  grant*  What  may  be  ex- 
pressed enlarging  or  restricting  tbe  grant  tta 
particular  cases  should  not  be  left  to  Tmplica- 
Ifon.  It  is  often  difficult,  as  the  cases  show, 
to  determine  what  shall  be  Implied  Id  convey- 
ances by  way  of  grant  or  reservation  of  ease- 
ment; what  pariies  wbo  might  havfa  spokea 
shall  be  held  to  intend  by  their  rilence;  and, 
because  'a  deed  shall  be  construed  most  strong- 
ly against  tbe  grantor,'  this  view  applies  wiQi 
great  force  agiSnst  Implied  reservations  in  the 
servient  estate  conveyed  by  the  owner  of  tbe 
dominant  estate.  Indeed,  it  is  remarkable 
that  the  doctrine  of  Implied  grant  of  easement 
in  the  land  of  the  grantor  once  rested  very 
much  on  the  principle  that  tbe  grantor  should 
not  be  heard  to  derogate  from  bis  grant  (//ow- 
ton  T.  FVearMH,  8  TT  B.  60);  and  yet  thesame 
doctrine  has  been  extended  to  implied  reeer- 
vations  to  the  grantor  in  what  he  conveys,  in 
direct  derogation  of  bis  grant.  Oa  principle, 
therefore,  we  should  be  disioclloed  to  en- 
large or  limit  estates  granted  by  Implication  of 
law,  further  than  a  general  current  of  dedslons 
might  oblifffi  us."  DiUman  v.  Boffinan^  88 
Wis.  578.  We  think  there  was  no  implied  res- 
ervation in  this  case,  and  that  tbe  demurrer 
to  the  answer  should  have  been  sustained. 
The  defendant  receivers  put  io  a  demurrer  to 
tbe  petition,  which  wasovemded  by  tbe  court 
The  appellees  have  flled  no  cnMS-aaateinnciita 
of  error,  and  tbe  quesMoo  of  their  HaUH^  to 
not  before  the  court.  The  counsel  f6r  appel- 
lees admit  this. 

For  the  error  of  the  court  in  lu staining  the 
demurrer  to  tbe  special  answer,  the  jvdfpnmt 
it  mentd,  and  the  cause  remanded. 
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'  ALABAMA  SUPREME  COURT. 


A.  H.  ALSTON  «(  of..  Appt$., 
STATE  OF  ALABAMA. 

1.  Tba  additlOB  to  the  nave  of  the  de- 
poettor  Id  u  Rcoount  wJUi  a  bank  of  tbe 
wordi  "Judge  of  prabate,  lioeaw  money,"  I0  oot 
alone  nifBctent  to  make  deposits  on  auoh  aooouot 
•pedaL 

S.  A  Jnd^  <tf  probate  eaanot  roUoTa 
M^mmitr  tmmx  the  dntgr  iaapoeed  upon 
him  bgr  Imw  of  turning  over  to  the 
StmtemUinoneTvrooeiveabyhlm  aaUoence 
fees  by  abowiog  that  tt  bad  beeo  loat  by  tbe  fail- 
ure of  a  bank  In  wfalcb  be  had  depoelted  tt  In 
good  faltb  at  a  time  when  It  enjored  Uie  ooofl- 
denoe  of  the  business  world,  where  the  depoetts 
matte  were  general  ones,  slnoe  he  had  do  right  to 
makesuch  deposit  under  the  Code  providton  that 
he  could  not  use  tbe  money  blmaelf  or  permit 
any  one  else  to  use  It. 

(JiiiwS,Un.) 

APPEAL  by  defeDdantsfrom  a  Judgment  of 
tbe  Circuit  Court  lor  Barbour  Oouniy 
in  ttnta  id  plainlHI  io  ao  action  on  the  <^dal 
bond  of  dnendaot.  Atatoo,  to  recoTcr  tbe 
auK'UDt  of  Ucenie  moD^y  wfaScSi  he  bad  le 
ceived  and  Defected  to  tarn  over  to  tbe  Btftte. 
JJirmed. 

The  facta  sufficiently  appear  in  tbe  oplnioii. 

Metin.  Idkwrenee  H.  Lee  and  Peush 
4b  EvMu  for  appellaots. 

Mr.  WUUm  X.  ■wtiB.  AUy.-Qen..  for 
theSute: 

A  credit  given  for  the  amount  of  a  check  by 
tbe  bank  upon  which  it  is  drawn  la  equivalent 
to  and  will  be  treated  as  a  payment  of  tbe 
cbeck.  It  is  tbe  same  as  if  the  money  had 
been  paid  over  tbe  counter  on  tbe  check  and 
then  Imniediately  paid  back  to  the  account  of 
Ibe  depositor. 

Horse,  Banks  &  Banking,  %%  461,  669; 
aty  Nat.  Bank  ef  Bdina  t.  Burn*^  68  Ala. 
267:  OddU  v.  NtUioRal  Otig  Bank,  46  N,  Y. 
IK.  6  Am.  Bep.  160. 

Whether  tbe  deposit  here  In  question  was 
nneral  or  special  Is  immaterial.  Tbe  bank  Is 
bound  to  exercise  ordinary  care  and  no  more 
in  keeping  a  special  deposit. 

Morse,  Banks  A  Banking,  gg  168. 194. 

A  deposit  is  general  muess  e^reesly  made 
qiecial. 

Morse,  Banks  &  Banking,  S  186. 

A  general  deposit  Is  io  legal  effect  a  loan  by 
tbe  depositor  to  the  bank,  tbe  Utle  to  the 
OMoey  passing  to  tbe  bank. 

Hmse,  Banks  &  BanUog,  %  289. 

The  siatntes  of  Alabama,  constmed  on  prin- 
dplee  of  public  pollcT',  exact  of  officers 
charged  with  collecting,  keeping,  and  paying 
over  tbe  public  rerenoe,  the  biebest  care, 
Tfgllance,  and  dlligrace  known  to  the  law,  such 
as  a  Teiy  pmdent  and  eantloas  man  exercises 
in  respect  to  the  most  Important  matters. 

fitate  y.  Homaton,  78  Ala.  576. 

There  Is  no  statute  in  Alabama  authorizing 
public  offlceis  to  deport  pnUie  f  nods  In  bank; 
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benc»  tbe  deposit  in  tbts  case  was  an  man- 

tborlzed  conversloo  of  tbe  State's  money. 

Code  1886,     880S,  8806. 

A  puUlc  officer  is  not  discharged  from  lia- 
billty  for  pabHc  fnnds  deposited  by  blm  In 
bank  without  legislative  aulhwlty,  and  which 
are  tost  by  reason  of  the  failure  of  tbe  bank. 

State  V.  FbwtU,  67  Mo.  086,  39  Am.  Rep. 
6!2;  Stntey.  Moore,  74  Mo.  418,  41  Am.  Rep. 
833;  LmoerpY.  Polk  County,  51  Iowa,  SO,  88 
Am.  Rep.  114;  Ward  v.  Oo^ax  Co.  Hehool 
Dist.  No.  16,  10  Neb.  398,  85  Am.  Bep.  47T; 
Ingli*  T.  ^aU.  61  lod.  313;  WHtm  v.  Wichita 
County,  67  Tex.  647;  Baivent  v.  Lathene,  75 
N.  C.  506;  rm'ted  8taU»  v.  t*neman,  1  Woodb. 
&  M.  45;  Mecliem,  Pub.  Off.  g  913;  Murphy, 
Off  Bonds,  8  200. 

Tork  County  v.  Waimn,  16  S.  C.  1,  40  Am. 
Rep.  675,  wblcb  holds  to  the  cootrary  view, 
seems  to  stand  alone. 

Walker.  J.,  delivered  tbe  opinion  of  the 

court: 

In  snch  cases  as  tbe  law  prescribes  a  state  or 
county  license  to  engage  In  or  carry  on  any 
business,  or  to  do  any  act,  the  amount  requir- 
ed for  such  license  must  be  paid  to  tbe  probate 
judge  of  the  county  in  wblcb  it  Is  proposed  to 
engage  In  or  carry  on  sucb  business  or  to  do 
such  act  The  money  so  paid  for  licenses  be- 
ingpart  of  thereveoue  of  tbe  State  or  coun^. 
as  the  case  may  be,  and  received  by  tbe  pro- 
bate judge  In  bis  official  capacity,  he  Is  pro- 
hibited, under  criminal  penaUi«s,  from  know- 
ingly roorerting  or  applyiog  any  of  H  to  bis 
own  use,  or  to  uie  use  ot'^any  other  persoti,  or 
permitting  another  to  ose  any  of  it;  and  be 
most,  on  the  last  day  of  each  quartpr,  pay  to 
tbe  state  treasurer'tbe  money  received  by  him 
for  sucb  licenses  belonging  to  tbe  State,  and 
to  tbe  county  treasurer  the  money  received  by 
blm  for  such  licenses  belonging  to  tbe  county, 
less  tbe  amount  of  the  commissions  allowed  to 
blm  by  hw.  Code  1886,  g$  888,  688;  8806; 
8805.  Tbe  plain  statutory  reqnlTements  here 
referred  to  exert  a  oontrolling  Influence  in  the 
determination  of  tbe  question  presented  in  this 
case  bv  the  contetition  that  tbe  failure  of  the 
defeoaant  Alston  to  pay  to  tbe  Slate  certain  li- 
cense money,  which  be  collected,  and  with 
wblcb  ho  is  chargeable  as  probate  Judge, 
should  be  excused  on  the  gronnd  that  aakl  li- 
cense money  has  been  loat  \iy  reason  of  tbe 
failure  of  a  hank  In  which  it  had  been  deposit- 
ed, at  a  time  when  said  bank  enjoyed  the  con- 
fidence and  esteem  of  the  business  world,  and 
of  the  embarrassment  (tf  which  said  Alston  had 
no  teaeiHi  to  know  or  suspect  natil  after  tba 
failure  was  publicly  announced.  Can  this  ex- 
cuse avail  as  a  defense  to  tbe  suit  of  the  State 
to  recover  tbe  amount  of  its  license  money  so 
tost?  This  inquiry  involves  the  question  of 
right  of  the  prooate  judge  to  make  the  deposit 
as  be  did.  Alatoo,  as  probate  Judge,  accepted 
payment  of  tbe  license  money  Id  the  cbe<jk  of 
tbe  licensee,  made  payable  "to  county  and 
State  of  Ala.,  or  bearer."  This  check  Alston 
presented  to  tbe  bank,  and  bad  tbe  amount 
thereof  put  to  bis  credit  cm  an  account  entered 
on  the  books  of  tbe  hank  with  "A.  H.  Alston, 
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Judge  of  Probate,  License  Money."  Deposits 
made  with  bankeiB  are  either  general  hr  spe- 
cial. In  the  case  of  a  special  deposit,  the 
bank  merely  assumes  tiie  charge  or  custody  of 
property,  vitboot  fiutboritT  to  use  it,  and  the 
depositor  is  entitled  to  receiTe  back  the  ideoti- 
cbI  money  or  thing  deposited.  In  such  case, 
the  right  of  property  remains  fn.the  depositor, 
and,  it  the  deposit  is  of  money,  the  bank  may 
not  mlojcle  it  with  its  own  funds.  The  rela- 
tion created  is  that  of  bailor  and  Imilee,  and  not 
that  of  creditor  and  debtor.  Boytten  v.  Bank 
ef  Oape  Fear,  66  N.  C.  18;  Davmn  t.  Beal  Ea 
iate  Bank,  6  Ark.  307;  Lowry  t.  PoUc  Qmnty, 
51  Iowa,  60;  2  Am.  AEnff.  Encyclop.  Law,  93; 
1  Morse.  Banks  &  Bankiog,  §  188  m?. 

When  a  money  deposit  is  made,  tt  is  to  be 
regarded  as  a  general  deposit,  unless  there  is 
evYdeoce  to  show  that  it  was  the  bank's  duty, 
by  agreement,  express  or  clearly  implied,  to 
keepTt  separate  and  apart  from  its  own  funds, 
and  to  return  tliat  identical  money  to  the  de* 
positor.  Money  received  by  a  bank  on  general 
deposit  becomes  the  property  of  the  bank,  and 
can  be  loaned  or  otherwise  used  by  it,  as  other 
moneys  belonging  to  it.  The  bank  becomes 
the  debtor  of  the  d^Kwitor,  and  its  obligation 
is  satisfied  honorioK  the  depositor's  checks 
to  the  amount  of  his  oeposlt.  The  depositor's 
claim  ia  a  mere  chose  id  action  for  so  much 
money.  He  becomes  a  creditor  of  the  bank, 
^n*  of  the  Bepublie  v.  Miilard,  77  U.  8. 
10  Wall.  162,  10  L.  ed.  897;  2  Am.  &  Eng. 
Eocyclop.  Law,  98,  94. 

The  words. "  judge  of  .probate,  license  mon- 
ey," annexed  to  the  name  of  the  depoittov, 
served  to  dlsiioguiBh  that  particular  account, 
nod  .to  keep  it  separate  from  other  dealings  be 
might  bave  with  the  hank.  Honeys  depraited 
on  an  account  kept  in  that  form  would  be  more 
readily  traced,  and  the  bank,  perhaps,  would 
be  chargeable  with  notice  of  tbe  source  from 
which  the  depositor  derived  funds  which  be 
directed  to  be  credited  to  him  in  that  way. 
But  tbe  addition  of  the  words  referred  to  would 
not  operate  to  change  tbe  character  of  tbe  de 
posH  from  a  gener^  to  a  special  one.  Tliere 
u  nothing  to  indicate  that  tbe  amount  chained 
against  itself  by  tbe  bank  on  th)«  account  was 
kept  separate  or  uomingled  with  its  own  prop- 
erty. Tl^  contrary  appearii.  Manifestly,  the 
bank  did  not  andertake  to  become  the  bail^ 
of  that  license  money.  Tbe  effect  of  tbe  traas- 
aclion  was.  simply  to  substitute  one  person  to 
another's  position,  as  a  creditor  of  the  bank,  to 
tbe  amount  of  tlie  check  deposited. .  Tbe  maber 
of  the  check  had  no  property  in  the  funds  of  the 
bank  by  virtue  of  hisaccouot  therewitb.  Tbe 
entry  tn  tbe  amount  of  tbe  cheek  on  Alston's 
Recount  was  but* -gifting  of  th?  bank's  lia- 
bility. So  far  as  Alston  was  couched,  tbe 
bank,  by  accepting  tbe  deposit,  merely  became 
his  debtor,  and  assumed  the  obligation  to  honor 
his  checks  to  the  amount  so  credited  to  hini. 
Unreal  v.  Latbent,  76  N.  C.  605;  MeLain  v. 
WaUaee,  108  Jnd.  66S,  8  West.  Bep.  369;  I 
Morse,  Banks  &  Banking,  8d  ed.  g  18d;  2 
Morse,  Banks  &  Banking.  Sded.  §604. 

^iie  money  of  the  Slate  was  thus  turned 
over  to  the  back  on  general  deposit,  and  be- 
cxme  u  part  of  itA  funds,  and  subject  to  its  use. 
as  uoy  other  ot  its  properly.  This  use  of  tbe 
publi'o  mpney  by  \k%  probate  judge  waa  without 
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warrant  of  law.  He  bad  no  ifgfat  to  coDvert  it 
to  bis  own  use,  or  permit  anyone  else  to  use  it. 
The  deposit  was  of  like  effect  as  a  loan  of  the 
money.  It  was  an  uoanthorized  use  thereof. 
Tbe  probate  judge  by  that  act  voluntarily  re- 
linquished hu  custody  and  control  of  this 
public  fund,  so  that  he  could  not  reclaim  H. 
When  the  State  demands  It,  hi?  answer  is  that 
be  no  longer  has  it,  Init  has  a  claim  for  the 
amount  thereof  ^[atnst  an  toaolTcot  bank. 
In  view  of  the  statutory  provisions  above  re- 
ferred to,  we  think  that  this  answer  is  wbolly 
loBufllcient  as  a  defense.  The  effect  of  tbe 
Statute  is  to  make  the  probate  judge  tbe  cus- 
todian of  that  monev,  and  to  probibit  him 
from  perraittiDg  another  to  use  it.  Whether 
or  not  it  would  nave  been  wise  to  authorize  the 
deposit  ot  the  public  funds  in  bsnka  of  reputed 
lolvency  was  a  matter  for  legislative  determi- 
nation. The  Legislature  has  prohibited  any 
such  disposition  of  public  monevs  as  is  effected 
by  a  general  deposit  thereof  in  bank.  The 
courts  cannot  recogntee  as  legitimate  and  ex- 
cusable that  which  the  statutes  have  forbidden. 
They  are  without  power  to  dispense  with  I  he 
requirements  of  the  Statute,  though  it  mny  be 
apparent  that  th^defendantdid  not  knowingly 
violate  tbe  law;  that,  in  making  tbe  deposit, 
be  was  aottnr  tnder  a  gentnlly  prevaUin^ 
mtsapprAensloD  that  siudi  disposition  of  pnb- 
lic  moneys  was  antborlMd;  and  that  he  may 
bave  booestty  thought  that  it  was  tbe  safest 
aid  most  prudent  thing  to  do,  under  the  cir- 
cumstances, until  tbe  arrival  of  the  Ihne  when 
he  was  reauired  to  make  payment  to  tbe  State. 
Hk  depont  itself  having  been  unlawful,  a  vio- 
lation of  an  offleia]  da^,  and  a  breach  of  the 
condition  of  the  bond,  a  defense  which  necea- 
aarily  involves  ssliance  upon  that  act  as  Talfd 
and  authorized  must  unavoidably  fail.  Ijowrv 
V.  PMeCwmty,  61  Iowa,  50;  Wurdv,  Cotfcix 
Co.  SeJkott  DitL  No.  15,  10  Neb.  994. 

It  would  be  outside  of  the  issues  in  tbi«  <»ae 
to  undertake  to  specify  what  would  be  regarded 
as  a  dischaige  by  an  officer  intrusted  with 
public  money  of  the  duty  to  keep  it  safely  un- 
tf)  he  is  required  to  pay  it  over.  In  the  case 
of  StaU  V.  Houiton,  78  Ala.  W6,  tbe  defense 
that  certain  tax  money  which  bad  not  been 
paid  over  was  taken  from  the  collector's  person 
by  a  robbery  was  set  up  in  a  suit  on  tbe  tax 
cdleotor's  bond.  T%e  court  there  stated  the 
el«ineBlH  essential  to  tbe  validity  of  that  de- 
fense. CIoptoD,  J.,  delivering  the  ophiioD, 
said:  "  If.  having  observed  tlie  highest  care, 
vigilaAce.  and  diHxence  to  prevent  lose,  the 
deflector  is  robbed  of'  money  lielongiDg  to  the 
State  by  irresistible  force,  it  constitutes  a  valid 
defense  to  an  aetkm  on  Ms  bond  for  the  re- 
covery of  mch  money.  We  say,  *  money  bo- 
longing  to  tbe  State;' for,  if  it  appears  that  the 
specific  funds  received  by  the  collector  have 
beeo  used  or  changed  for  any  uoautboiiKed 
^rpose.  he  becomes  to  inttanii  a  debtor,  and 
he  and  his  sureties  are  bound  to  abaolute  pay. 
ment,  as  for  a  debt.  Id  aucb  case,  subsequent 
robbery  of  money,  substituted  for  the  amount 
misused,  is  no  idefense.  The  robbery  must  be 
of  money,  the  property  of  the  State. 

In  the  preKut  case,  as  has  been  shown,  the 
absolute  liability,  as  for  a  debt,  was  fixed  npon 
tbe  probate  judge  aad  the  suretieaoii  hia  bond 
by  the  unauthorized  deposit  in  bank;  ao  that 
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DO  question  i»  presanted  u  to  what  the  UabBii^ 
would  hare  been  If  the  piobate  Jadge  had  Dot 
T<Aatttarily  KliDQUisbed  bis  euatody  of  that 
licniw  moiuijr.  ui  tk«  abaeaoe  of  taxy  specific 
lendation  as  to  the  mode  or.plaoa  of  keepiag 
puUic  funds,  tt  would  seem  that  the  questioD 
M  to  whether  or  not  the  custody  over  them 
has  been  maintained  with  the  bjgkeat  degree 
of  euro,  risilaooe  and  diligenoa  Icaown  to  the 
law  would  depend,  in  a  umbum,  upon  tlie 


pardoulariitnatkin  of  the 'officer  cfaraK^d  with 
the  paeaervalieD  tticraof,  andupon  theeaistenoe 
of  means  available  to  him  of  pro^tog  a  piaoe 
ot-aafe  keei^g.  TUa  ded^m  doea-  not  in- 
volve  the  aaaeruon  ttiat  ttia'  aaouri^  afforded 
by  bank  vanltanay  not  bi  awy  oaae  m  a>niled 
of  by  an  officer  Intmited  wiu  the  eualo^jr  of 
pttUic  mooem. 


PBlMNSyLVAlJIA  SUPREMfi  COURT. 


H.  W.  PICKETT,  Adm^.,  etc.,  of  Joain  W. 
Hoore,  Deceased, 
». 

PACIFIC  MUTUAL  LITE  INSURANCE 
CO.  of  California,  Appt. 


.Ta.. 


1.  Deatb  teom  Mphyxl*.  oeemaloned  hj 
dftailly  pta  in  a  shallow  well.  Into  wblcb  ooe 
deaceads  to  fix  a  pump,  la  oauwd  br  external, 
Ttolent  and  accidental  means. 

t.  "  InlwlmtloB  of  CM***  eannliis  death* 
within  the  meanlofc  of  a  clause  exenrptinv  an 
bMurar  from  HabUltr.  does  not  Include  the  In  vol  - 
ontaiT  Inhallaa  of  deadly  gas  in  a  well  where  Its 
prawuoe  la  unsuspected. 

(October  K,  UHL) 

APPEAL  by  d^imdant  from  a  ')udKmeot  of 
the  Court  of  Common  Pleas  for  Warren 
CooDly  in  favor  of  plaintiff  In  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  accident  iDsuraace.  Affirmed. 

Tbe  material  portions  of  the  policy  on  which 
this  aoh  waa  brouKbt  are  as  follows: 

"The  Padflc  Mutual  Life  Insurance  Gom- 
paay  of  Callfomfa,  In  considemtinD  of  the 
wanaotiea  in  the  application  for  this  insurance, 
tad  tbe  stipulations  herein  contained,  .  .  . 
does  hereby  inaare  John  W.  Moore,  by  occu- 
pation, profes^n  or  emplOTment  a  contractor 
and  dtilier,  ...  in  tbe  prioclral  sum  of  five 
tboosand  dollars,  for  the  term  of  twelve  montha, 
eadieg  on  the  fourth  day  of  June,  eighteen  bun- 
dnd  and  nine^,  at  twelve  o'clock  noon.  The 
isid  sum  to  be  paid  to  the  legal  representative  of 
insured,  after  due  notice  and  satisfactory 
proof  that  the  insured  has,  during  the  continn- 
iBce  of  Ihls  policy,  sustained  such  violent  and 
scddental  injuries  as  shall  externally  be  visible 
upon  his  person,  and  which  alone  shall  have 
caused  bis  death  within  ninety  days  of  the  date 
of  such  accident.  .  .  .  Except  that  If  injured 
In  any  occupation  or  exposure  clsssed  by  the 
company  as  more  hazardous  than  here  speci- 
fied, then  the  insurance  and  weekly  indemnity 
Aall  be  for  auch  amounts  as  tbe  [iKmium  paid 
will  purchase  at  tbe  ratea  flied  hj  this  com- 
pany for  such  iacreaaed  hasaid.** 
On  the  back  of  the  policy,  and  made  a  part 


thereof  by  agreement,  were  the  following  oon 
diUoos: 

"The  Insured  agrees  to  use  due  diligence  for 
personal  safety  anq  protection.  ... 

"This  insurance' aball  not  cover  disappear- 
ancee.  nor  Injuries  of  which  there  Is  no  virible 
external  mars  apon  the  body  of  the  Insured; 
nor  death  or  injury  resultiog  from  or  attribu- 
table partially  or  wholly  to  any  of  tbe  foMow- 
ingcauaes:  .  .  .  taklngof poison, contactwitb 
poisonous  substances,  Inbalalioo  of  gas,  .  .  ,* 

Funber  facts  appear  in  the  «>fnion. 

Memrs.  D.  I.  mil  and  d  O.  ^numpaan, 
for  appellant; 

It  cannot  be  contended  that  the  clause  "In- 
halation of  gaa"  should  be  limited  to  a  volun- 
tary  and  conscious  "Inhalation  of  gas,"  be- 
cause, (1)  it  is  not  so  written  in  the  poller, — If 
BO  intended,  the  word  "InTohintary"  would 
have  been  expressed  In  this  list  of  the  classes 
of  Injuries  to  which  the  policy  does  not  apply, 
instead  of  bdng  left  to  be  understood;  (2)  this 
court  has  adjudicated  that  these  excepliona 
apply  to  the  involuntary  as  well  aa  voluntary 
acts  of  the  insured. 

Potioek  V,  United  Statet  Mat.  Aec.  Auo.  lOS 
Pa.  880. 

The  policy  provides  that  Its  amount  shall  be 
paid  after  due  notice  and  satisfactory  proof 
that  tbe  tosnred  has,  during  the  contlntiance 
of  this  policy,  sustained  such  violent  and  acci- 
dental injuries  as  shall  externally  be  visible 
upon  bia  person,  and  which  aloue  shall  have 
caused  bis  death.  There  la  no  pretense  of  any 
evidence  of  violent  and  accidental  injutfes  ex- 
ternally visible  upon  the  person  of  Mr.  Moore; 
and  therefore,  under  the  foregoing  provision 
of  this  policy,  tbe  plaintiff  is  not  entitled  to 
recover. 

This  disttngulsbes  the  case  from  MaUory  v. 
TravOen  Int.  Go.  47  N.  T.  58;  Paul  v.  JVan 
Oen  Int.  Go.  8  L.  R.  A.  848,  112  N.  T.  477; 
and  MeOUiuihey  v.  Fidelity  A  G.  Co.  ^  New 
Eng.  Rep.  450,  80  Me.  851. 

Mettn.  Nojea  A  Hinckley  and  Brown, 
Stone  &  Rtee,  for  appellee: 

The  contention  of  tbe  defendant  that  in  a 
case  like  thLi,  or  in  those  cases  of  accidental 
injtiry  causing  immediate  death,  resulting  from 
drowning,  suffocation,  choking,  all  cases  (rf 
asphyxia,  lightning,  electricity,  or  in  ao^  case 
of  death  from  violent  external  meanit,  it  bc' 


Note.— Inaunmee;  death  from  inhalimj  gas.  | 
Id  exact  conflict  wftfa  the  atwve  case,  and  with  I 
tbe  leadlns  case  of  PkuI  v.  Travelers  Ins.  Co.  3  L.  i 
R.  A      1 U  M.  T.  M;  whieh  tkis  case  f  olhnra,  Is  the  I 
R  A. 


case  of  Richardson  v.  Tmvelera  Ins.  Co.,«  Fed.  Hep. 
MS.  whlcb^boldfl  that  death  by  Inhaling  lllumtoatlof 
KttS  In  a  sleeping  room  la  within  an  exemption  as  to 
llabtlitr  for  death  from  "Inbalinv  gaa."   B.  A  R. 
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comes  sereflBsry  to  ebon  more  than  the  body 
of  tbe  deceaeed,  is  i^gnant  to  oommon  leiNe 
and  uoreasooabte. 

See  MaUory  t.  TravOen  In*.  Oo.  47  IT.  T.  08. 

This  provision  of  tbe  policy  as  to  external 
lojurieB  has  received]  consideration  and  con- 
struction in  a  long  line  of  cases,  beginning  in 
the  biKbest  Englisb  courts  and  followed  in  tbe 
United  States  and  state  courts  of  tbls  country. 

See  Trexe  v.  Bailaay  Pom.  Aatur.  Co.  5 
Hurlst  &  N.  211;  Wintpear  v.  Aeeuient  Int. 
Co.  L.  R.  6  Q.  B.  Div.  43,  29  Hoak,  'Ettg.  Rep. 
488;  Accident  Ing.  Go.  of  North  America  v. 
Orandai,  120  U.  S.  582,  80  L.  ed.  742;  United 
8tate»  Mut.  Ace,  Atso.  v.  Nevman,  84  Va.  52; 
Paul  V.  TmveUrt  In$.  Cb.  8  L.  R.  A.  448,  tl2 
K.  T.  472, 46  Hun,  818;  Baem  v.  United  States 
Mut.  Aee.  Atto.  9  L.  R  A.  917, 128  N.  T.  804; 
MeQUnfhcM  Siddity  A  C.  09,9  I7ew  Eng. 
Hep.  450,  80  He.  251;  Epgenberger  v.  Quanm- 
tee  Mut.  Aw.  Am.  41  Fed.  Sep.  112. 

Starratt.  J.,  delivered  the  opinion  irf  tbe 
court: 

The  undispnted  fa<^  npoa  vblch  the  jury 
in  this  case  was  instructed  to  find  for  tbe  plain- 
tiit  ihe  full  amount  of  bis  claim,  are  briefly  as 
follows:  On  June  4, 1889,  tbe  plaiotifF's  intes- 
tate, Jobn  W.  Moore,  received  and jnidfortbe 
policy  of  insurance  on  which  this  suit  was 
brought,  a  copy  of  which  will  be  found  in  the 
record.  Returning  to  his  boarding  house,  same 
evening,  be  informed  bis  landlady  that  he  had 
no  dinner,  and  requested  that  bis  sapper  be 
prepared.  He  then  went  to  tbe  well  in  tne  open 
yard  for  a  drink  and  finding  that  the  pump  re* 
quired  priming  with  water,  be  remarked  that 
lie  would  fix  it,  so  as  to  obviate  that  difficulty 
in  tbe  future.  After  procuring  a  hatchet,  and 
removing  planka  from  the  opening  at  tbe  top. 
he  descended  into  tbe  dug-out  portion  of  tbe 
weU,  which  was  four  or  five  feet  wide  and  only 
ten  or  twelve  feet  deep,  for  the  purpose  of 
closing  a  small  opening  m  tbe  iron  pipe,  about 
midway-down.  A  few  mioules  later  his  life- 
less remains  were  found  at  tbe  bottom  of  tbe 
well.  He  died  from  asphyxia,  or  suffocation, 
due  to  the  accidental  and  unconscious  Inhala- 
tion of  carbonic  acid  or  other  deadly  gas  that 
had  unexpectedly  accumulated  in  the  dug  out 
portion  oi  (be  shallow  well.  The  well,  with 
which  deceased  was  familar,  and  in  which  he 
bad  been  shortly  before,  was  one  of  those 
known  as  a  "driven  well,"  made  by  driving  an 
.  iron  pipe  Into  the  ground  to  the  depth,  in  this 
case,  of  about  forty  feet.  Wot  the  distance 
of  about  ten  or  twelve  feet  from  tbe  top  tbe 
earth  around  the  iron  pipe  was  dugout  so  as 
to  form,  as  above  stated,  an  open  well,  of 
about  four  or  five  feet  in  diameter,  in  wbich 
there  waa little  or  nowater.  Tbe  top  of  tbe  well 
was  covered  with  plank.  The  deceased  was  a 
strong,  healthy  man.  His  sudden  and  wholly 
unexpected  death,  under  the  circumstances 
above  stated,  and  wilbin  a  few  hours  after  he 
bad  procured  the  policy  of  iot^urance,  undoubt- 
edly resulted  from  external,  violent,  and  acci- 
dental injuries  or  means,  and  without  any  con- 
scious or  voluntary  act  on  his  part.  There 
was  no  evidence,  nor  was  it  even  suggested, 
that  he  had  commiilcd  suicide,  or  that  he  wao 
wanting  In  reaROoable  care,  or  that  be  volun- 
tarily exposed  himself  to  danger.  In  deflcrib- 
18  L.  R.  A. 


ing  the  condition  in  whidi  he  found  tbe  body 
oT  daceased  the  ^yddan  who  nude  the  poit 
mortem  examtnauon  teatlflcd:  "The  •n'rfaoe- 
of  tbe  body  was  of  a  livid  bluish  color.  Tbe- 
lipa  and  tongue  were  blue,  the  right  side  of  the 
bead  was  partially  distended  with  daifc  blood. 
Tbe  left  nde  was  nearly  empty.  The  lungs' 
contained  more  blood  than  they  would  nadei 
different  circumstancea.  Th^r  were  somewhat 
congested.  The  pulmonary  arteries  were  dla- 
tended  with  blood.  The  liver  was  slightly 
congested,  and  also  thekidnevs.  There  was, 
however,  no  disease  of  tbe  klaneys,  no  disease 
of  any  of  the  internal  organs.  .  .  .  His  death 
was  caused  by  asphyxia,  due  to  the  inhalation 
of  gas."  If  the  latter  undisputed  anduodoubt- 
edly  correct  condoslon  of  fact  needed  an^  coo- 
flrmation,  it  may  be  found  in  the  testimony 
as  to  the  effete  of  tbe  same  noziooa  gas  on 
those  who  went  to  the  relief  of  the  deceased, 
and  assisted  in  removing  bis  remains  from  the 
well.  It  shows  bow  narrowly  tbey  escaped  a. 
simitar  violent  and  accidental  death.  The  no- 
tice andproofs  of  death  were  full  and  com- 
plete. Their  sufficiency  was  not  even  ques- 
tioned. 

In  view  of  the  undisputed  facts,  of  which 
tbe  above  is  an  outline,  the  learned  president 
of  tbe  common  pleas  refused  to  aflSrm  defend- 
ant's points  for  charge,  some  of  which  are 
predicated  of  tbe  foregoing  facts,  and  instructed 
the  jury  that  upon  the  undisputed  facte  before 
them  the  plaintiff  was  entitled  to  recover;  and 
there  waa  accordingly  a  verdict  aod  judgment 
in  bis  favor.  This  action  of  tbe  court  in  re- 
fusing defendant's  points  and  Instructing  tbe 
jury  10  plaidtifTs  favor  are  the  subjects  of 
complaint  in  tbe  several  specificauons  of 
error.  Hie  first  and  main  point  was  aa  fol- 
lows: "  The  clause  in  the  policy  of  Insurance 
sued  on,  to  wit:  'This  insurance  shall  not 
cover  .  .  .  death  or  injury  resulting  from  or 
attributable  tmrtiallv  or  wholly  to  .  .  .  inhala- 
tion of  gas, — applies  to  tbe  case  of  death  re- 
sulting from  asphyxia  caused  by  inhaling  gas 
accumulated  at  tbe  bottom  of  the  well."  Tbia, 
in  connection  witb  tbe  remaining  seven  points, 
was  rightly  refused.  According  to  tbe  undis- 
puted facts  above  referred  to,  tbe  death  of  the 
insured  was  caused  by  external,  violent,  snd 
accidental  means,  and  without  any  conscious 
or  voluntary  act  on  bis  part.  No  one  know- 
ing, as  he  did,  tbe  shallowness  of  tbe  dug-out 
portion  of  tbe  well,  would  ever  suH)ect  the 
presence  of  noxious  gaa  therein.  Doubtless  be 
never  for  a  moment  contemplated  the  slighteat 
danger.  His  death  was  purely  accidental; 
quite  as  much  so  as  if  he  had  been  suddenly 
and  unexpectedlv  ingulfed  in  water,  and 
drowned.  Tbe  deadly  but  Invisible  gas  by 
wbich  be  was  uncoosciouslv  and  accidentally 
enveloped  was  undoubtedly  Ihe  eitemal  ana 
violent  cause  of  bis  Injury  and  death.  Ac- 
cording to  tbe  physician's  testimony,  above 
quoted,  its  violent  effect  upon  tbe  vital  oi^ana 
of  tbe  deceased  was  plainly  visible  at  tbe  time 
of  tbe  pott  mortem  examination.  As  was  well 
said  in  Paul  v.  Traveter$  Jus.  Co.,  112  N.  Y. 
472,  8  L.  R.  A.  443  (wbich  In  principle  rales 
this  case):  "Ajb  to  tbe  point  raised  by  appel- 
lant, that  the  death  was  not  caused  by  external 
and  violent  means,  within  tbe  meaning  of  the 
policy,  we  tblnk  it  a  snffldent  answer  that  tbt 
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gM  Id  the  atmospbrn,  u  an  exiem^  cause. 
WW  a  Tidleot  ageocy,  in  the  sense  that  ii 
wOTked  upoa  the  inUntate  so  as  to  cause  bis 
death.  Tlul  a  death  fa  the  nnU  of  acddentk 
orfBOBDataTaliimpmlsanexterDal  andTident 
sgBDcy  aa  the  cause."  In  that  caae  the  policy 
OB  which  suit  was  brooght  provided  that  the 
Inmrance  should  not  extend  to  death  caused 
"by  inhaling  ess."  It  appeared  that  the  1d- 
sored  was  found  dead  inbed.  Gas  had  escaped 
b  Uw  room,  and  death  was  caused  by  breatb- 
iog  the  alDKispheFe  of  the  room  fllled  with  gas. 
It  was  held  that  death  was  not  caused  by  the 
iDhalins  of  gas,  within  the  meaning  of  tbe  pol- 
icy. The  company  relied  upon  the  same  nar- 
row and  technical  defense  that  is  made  by  tbe 
defendant  in  this  case.  In  an  able  opinion, 
reported  in  45  Hun,  813,  tbe  learned  Judge  of 
the  eeneral  term,  whose  judgment  was  after- 
wtrds  affirmed  by  tbe  court  of  appeals,  said, 
inter  aUa:  "Was  the  death  of  tbe  intestate 
caused  by  or  through  'external,  rlolent.  and  ac- 
cidental me»QS,' within  the  language  of  tbe  pol- 
icy? ..  .  We  should  say  the  death  was  due 
to  external  and  violent  means  as  clearly  as 
drowning.  .  .  .  Tbe  cause  of  death  came  from 
oDlride  as  sorely  aa  would  a  rifle  ball,  or  water 
la  tbe  case  of  drowning.  Tbe  escape  of  gas 
iaio  the  room  was  rioleDt  in  tbe  same  sense 
that  would  be  tbe  flow  of  water  into  a 
wrecked  vessel.  In  either  case,  the  external 
means  constitute  tbe  cause  which  produces 
death.  It  is  a  violent  death,  produced  by  an 
ezleroal  power,  not  natural.  Some  poisons, 
inch  as  opium  and  chloral,  produce  no  violent 
.ictioo  on  tbe  human  system.  Tbe  man  whp 
descends  into  a  well  of  carbonic  add  gas  Ui 
killed  wilb  no  gieater  violence,  perhaps,  than 
was  the  intestate.  Yet  in  all  these  cases  tbe 
result  would  be  called  a  violent  death.  .  .  . 
We  ate)  Uiink  Hu  worda  'inhaling  of  gaa*  were 
wed  to  designate  those  common  uses  of  gas  io 
dentfstiy.  sorgety.  etc.  .  .  .  Evidently  an  ex- 
ception from  death  caused  by  a  surgical  opera- 
tioD  was  not  broad  enough  to  include  tbe  use 
of  anfcsthetics  preparatory  to  tbe  operation. 
It  contemplated  a  voluntary  and  intelligent  act 
bjr  the  asnired,  not  an  involuntary  and  uncon- 
scious act."  On  this  question,  the  court  of  ap- 
peals, in  affirming  the  decidon  of  the  general 
term,  said:  "A  careful  oonsiderattoo  of  this 
instrument,  and  of  the  scope  and  design  of  its 
provisions,  leads  us  to  tbe  conclusion  that  ap- 
pellaat  must  failin  itfl  contention.  .  .  .  To  ex- 
pressing its  intention  not  to  be  liable  for  death 
from  'inhaling  of  gas'  tbe  company  can  only 
be  onderstooa  to  mean  a  voluntary  and  Intel- 
ligent act  of  the  insured,  and  not  an  iovoiun- 
tary  and  unconscious  act  Bead  io  that  sense, 
and  in  tbe  light  of  tbe  context,  tb^  w<utjs 
must  be  interpreted  as  having  reference  to  medi- 
cal or  surgical  treatment,  m  which  ex  vi  ter- 
mni  would  be  included  the  dentist's  work  or  a 
■nicidal  purpose.  Of  course,  the  deceased 
must  have.  In  a  certain  sense,  inhaled  gas;  but. 
in  view  of  the  finding  tbat  death  w»s  caused 
by  accidental  means,  the  proper  meaning  of 
the  words  compels,  as  doM  the  logic  of  the 
thing,  the  conclusion  that  there  was  not  tbat 
voluntary  or  conscious  act  necessarily  involved 
in  the  proceaa  of  faihaling.  An  accident  Is  the 
kappemng  of  an  event  wltbout  the  aid  and  the 
design  of  the  person,  and  which  Is  unforeseen. 
ULuItA. 


...  To  inhale  gaa  requires  an  act  of  volition 
on  the  person's  part  before  tbe  danger  is  In- 
curred. Poison  may  be  taken  by  muiake,  or 
poisonous  subatanoef  may  be  fudvertently 
toncbed;  but.  whatever  tlu  motive  of  the  In- 
sured, bis  act  precedes  either  fact.  ...  If  the 
polkiy  bad  sala  that  It  was  not  to  extend  to  any 
deatti  caused  wholly  or  in  part  by  eas,  it  would 
have  expressed  precisely  what  tbe  appellant 
now  says  Is  meant  by  the  present  phrase,  and 
there  could  have  been  no  iwm  for  doubt  or 
mistake.  Polidea  of  inaorance  are  to  be  liber- 
ally construed,  and  as  in  all  contracts  con- 
ditions are  to  be  construed  strictly  against 
those  for  whose  benefit  they  are  reserved." 

The  principles,  so  well  stated  and  enforced  in 
the  cases  above  cited,  were  afterwards  approv- 
ingly considered  in  Bacon  v.  United  Statee  Mut. 
Aee.  Ano.  12H  ^.  Y.  804,  9  L.  R  A.  617.  In 
further  sumwrtof  same  principles,  reference 
might  be  made  to  other  authorities, — among 
which  are:  Hay,  Ins.  631,  in  wbicb  reference 
is  made  to  jyew  v.  SaHmay  Pa$$.  Am9w.  Co.  5 
Hurlst.  &  N.  ail;  Win^ear  v.  Aeddent  InB. 
Go.  20  Moak,  Eng.  Rep.  488;  Accident  Ins.  Co. 
of  North  America  V.  Orandal,  130  U.  8.  638.  80 
L.  ed.  749;  IfaUorp  v.  Shnetere  Int.  Co.  47  £4. 
Y.  63;  Iforth  Ammiean  L.  <t  Ate.  Int.  Oo.  v. 
Burrought,  69  Pa.  43:  McOUnchey  v.  Fidetity  A 
0.  Cfc.80Me.261,8HewEng.Rep.  mi.Eggen- 
berger  v.  Ouarantee  Mat,  Acc.  Aseo.  41  Fed. 
Rep.  172;  United Statet  Mut.  Arc.  Atm.  v.  Nevn- 
moR,  84  Va.  62, — but  further  elaboraUon  is  un* 
neceaieiy. 

ThUoaseis^not  ruled  by  Pofloek^.  United 
8iate$  Mut.  Aee.  Atto.,  102  Pa.  280,  on  which 
defendant  relies.  While  tbat  case  may  well 
stand  upon  Its  own  peculiar  facts,  wethiak  tbe 
present  case  is  clearly  distinguishable  in  Its 
controlling  facts  as  well  as  in  the  principles 
applicable  to  them.  In  that  casethe  Injury  did 
not  result  from  external,  violent  and  accidental 
means.  Tbe  fatal  drug  was  voluntarily  and  in- 
tentionally taken  by  thedeceased.  Indecidiog 
that  case  Ibis  court  never  could  have  intended 
to  lay  down  the  broad  rule  tbat  in  conatruiag 
an  accident  policy  there  is  no  distioctioo  be- 
tween externa),  violent,  and  accidental  causes 
of  death,  and  Ibose  cases  in  which  death  results 
from  voluntary  acts.  What  was  decided  in 
that  case  was  that,  under  tbe  various  clauses  of 
tbe  policy  sued  on,  there  cbuldbeno  recovery, 
and  it  was  unimiwrtant  whether  the  means 
arose  from  tbe  deeigning  act  of  the  losured  or 
otherwise. 

Auother  ground  of  defense  suggested  in  de- 
fendant's 6tb.  6tb,  and  7th  pcHuts  was  tbat  tbe 
deceased  was  injured  In  an  occupation  or  ex- 
posure classed  by  tbe  company  as  more  hazard- 
ous than  that  specified  In  the  policy,  etc.  The 
points  referred  to  appear  to  be  predicated  of 
testimonv  which  was  improperly  before  tlie 
jury.  'The  Company,  in  disregard  of  the  pro- 
visions of  the  Act  of  May  11,  1881  (P.  L.  20), 
had  failed  to  attach  to  tbe  policy  copies  of  the 
by-laws  or  application,  and  should  not  have 
been  permitted,  against  plaintifiE's  objection,  to 
cive  them  in  evidence.  The  Act  wn*:  pn^-^cf) 
Id  the  iuterest  of  honesty  and  fair  dcnlitig,  mi'l 
its  provisions  should  be  strictly  enforced.  W'a 
have  no  doubt  tb^y  apfdy  to  such  companies  as 
Uie  defendant. 

Without  further  referring  to  the  specifico* 
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tloDS  of  «tTOr,  it  ifl  rofBefentto  mj  that  lieither 
of  tbem  is  Biutained.  Tbe  deceased  was  acd- 
deDtallj,  Tlolently,  and  fiiully  asphyxiated  br 
tbe  UDEDowt)  presence  of  a  flnid  foreign  to  bw 
person.  If  tbatfiiiM  had  bcenoil,  smoke,  wa- 
ter, or  molten  meta],  the  result  wouM  have  been 
subfitflDtiHlly  the  same.  Death,  caused  not  so 
much  by  tbe  inhalatfon  of  tbe  fluid  as  liy  its  ao- 


tfon  fo  «xnludlng  Itte-supfMH^log  air,  would 
have  toerUaMy  roulted.  •  A  falr-obnatnictiou 
of  tbe  policy  -  leads  to  Uie  conduiim  tmebcd 
by  the  court  faekm-,  that  death  resulting  bom 
causes  such  as  killed  tbe  Intestate  is  not  withia 
any  of  the  ezemptlont  rdied  on  bj  tbe  Oou- 
pany. 


UICUIGAN  SITFREHE  COURT. 


Charles  F.  HARRINOTOK 
CITY  OF  PORT*  HURON,  A^., 


.Mloh... 


Zyeetmeat  la  not  the  proper  remedj  to 
procure  tbe  dtoeontinnanee  of  a  aewer 

wbii^  was  ooDstruoted  by  a  otty  over  lands  of 
tbe  Doited  States  BOyemaieot  wfatsh  was  after- 
wards oonvejed  to  plalotllt.  where  the  ontr  fkots 
that  appear  are  that  tbe  sewer  was  ooDStructed 
sod  was  thereafter  oootlououslj  applied  to  Its 
proper  use  wlttaoat  beln^  feooed  to  or  anythlnff 
doae  to  pnrent  plaintiff  from  taUnir  possessioa 
of  thelud. 

(Jtforse,  J.,  dinents.) 
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APPEAL  by  defendant  from  the  Judgment 
of  the  Circuit  Conrt  for  St.  Clair  County 
io  favor  of  plaintifT  in  an  action  brought  to  re- 
cover the  possession  of  certain  land  over  which 
defendant  had  constructed  a  sewer*  S^vcfsb^u 
Tbe  facts  are  stated  in  tbe  oplaion. 
Jfr.  A.  E.  Chadwiek.  with  Mr,  TVaak 
T.  Woleott,  for  appellant: 

The  second  count  is  wholly  fnsufflclent  to 
admit  of  any  evidence,  or  as  tbe  foundation  of 
any  Judgment. 

How.  Slat.  7795;  White  v.  Bitpeman,  4S 
Micb.  267;  Taogood  v.  Bv^,  43  Mich.  609. 


Nom— n^at  dttteiein  wUl  support  efectmerO. 

Actual  personal  presence  of  the  defendant  on 
the  land  la  not  neceesar]-;  an^  subjeotloo  to  his  will 
nod  doniala  exoludlnir  tbe  ptalotltT  Is  sufBoient. 
Bell  V.  Foren.  14  Rawr-  7W.  «S  Fed.  Rep.  7SS. 

WroDtrful  permanent  possession,  whether  It 
arisss  from  a  dispute  astotKmndaty  or  otherwise, 
Is  a  Buffloient  d,tasetslD.  i^epniU  v.  Klelnaidniildt, 
ms.  T.aN. 

A  claim  of  title  br  a  trespusaer  may  be  regarded 
as  a  disseisin.  Chllson  r.  Buttolph,  12  Vt.  231. 

So  under  t  K.  Y.  Bev.  Btat.,  au,  1 4,  may  s  verbal 
claim  to  unoccupied  land.  Banyer  v.  Bmple,  fi 
Hill,  48. 

But  a  mere  claim  of  possession  and  title  by  one 
who  tias  committed  no  actual  trespass  on  the  land 
Is  Insufflolent.  Qrlvnon  v.  Btaok.  Tt  Wis.  014. 

A  olaim  of  an  easement  stmidr  (here  tbe  use  of  a 
wharf)  Is  not  a  Bufflcdent  dtaeelslti  to  support  eject- 
ment. Child  V.  Oh^pell.  B  N.  T.  SIS.  . 

The  same  rule  was  appUed  to  a  claim  of  an  ease- 
ment to  flow  laud.  WUklow  T.  Lane,  37  Barbi  244. 

So  the  Bowlair  of  land  by  a  dam  wilt  not  support 
eJo(;tnieat  In  favor  of  one  who  has  only  a  rifrht  to 
mines  la  the  land.  Bsmrd  v.  Flndley  Gold  HIn. 
Co.  74  Oa.  OSO. 

Wroorfully  Insisting:  on  remaining  in  the  house 
of  plalntlfr,  who  to  oocupylng*  It,  win  not  mate  a 
case  for  ejectment.  Buchanan  v.  Streper,  12 
Phila.  6a>. 

PnjeeMn  of  eave»,  walb,  e(«. 

The  projection  of  a  roof  over  land  makes  a  case 
for  eJfK-tment.  Hurphy  v.  Boliror,  1  L.  B.  A.  800. 
60  Vt  723;  Sherry  v.  FrpoUnsr.  4  Duer,  tBB.  Qmtra, 
Atken  t.  Benedict,  SB  Barb.  400;  Vrooman  v.  Jack* 
son,  8  Hun,  3U. 

It  will  be  noticed  that  the  earUer  of  the  three 
New  York  oases  cited  Is  overruled  by  the  two  later 
ones;  but  the  question  has  not  been  passed  upon 
by  the  court  of  last  reeort  In  that  State  which  In- 
cidentally noticed  the  qutstlon  but  did  not  decide 
It  In  tbe  case  of  Leprell  v.  Klelnschmldt,  112  N.  Y. 
361. 

So  the  projection  of  some  of  the  stones  of  a 
foundation  wall  will  support  the  action.  HcCourt 
V.  Eckstein,  SB  Wis.  in. 
18  U  B.  A. 


Dtmefafn  of  owner  where  binds  are  mliject  to  hiotivxt^ 
or  otJur  easement. 

The  owner  of  tbe  fee  may  maintain  ejectment  for 
land  subject  to  a  publfe  way  against  one  who 
claims  as  owner.  Ooodtitle  v.  Alker,  1  Burr.  188; 
Jackson  v.  Hathaway,  15  Johns.  447;  Stx  r.  D«Ur, 
to  Bart>.  te-.  Brown  v.  Galley,  HlU  &  Denio.  Supp. 
mi  Wrlfffat  T.  carter,  m  ft.  J.  h.  TTt  OardlnerT. 
TlsdalctWlsiUS.  ODntnt.  Clooluoatl  T,  WbftSh  a 
U.8.«Pet.4n.  SLed.4BeL 

It  will  lie  aJno  for  premiaea  subject  to  ma  ease- 
meet  where  plalntiU's  rights  in  the  land  are  denied. 
The  Edmoadson  Island  Case,  42  Fed.  Rep.  IV 

A  turnpike  company  may  also  maloialn  the  mo- 
tion for  an  enoroacbment  upon  Its  road.  Borough 
of  Chamtwrsburg  v.  Hauko,  99  N.  J.  L.  480. 

Bo  It  will  lie  against  a  railroad  company  whioh  Is 
to  a  street  without  any  right  as  against  tbe  owner 
in  fee.  Sharpe  v.  St.  Loula  AS.  B.  B.  Od.  48  Ind. 
288;  Losler  v.  New  York  Oeut.  R.  Co.  42  Barb.  MB; 
OupenterT.  Oswego  AS.  B. 00.24  N.  T.6B6;  Water 
T.  Troy  Union  K.  Oo.  28  N.  Y.  ttB.  overrtUtalv  Boft. 
fleldv.  Utlca&S.E.Co.2S  Barb.  04. 

It  Is  also  proper  where  defendants  haTeentec«d 
and  iMillt  a  wharf  and  pier  on  lands  of  a  dty  and 
are  taking  wharfage.  Mew  York  v.  Law,  12ft  H. 
Y.UOl 

PHhHe  use  (w  a  dftssMn. 

Similar  to  the  main  case  as  Involving  tbe  questloa 
of  dlsRcisIn  by  the  public  are  tbe  following:  BJeet- 
ment  will  He  against  a  dty  where  land  is  taken 
without  right  for  a  highway  denying  tbe  rlghta  of 
the  owner  of  the  fee.  Armstrong  V.  St.  Loula,  88 
Ha  808:  Strong  t.  Brooklyo,  68  N.  Y.  L 

Also  against  a  ooiu^  for  lands  laid  out  aa  a  pub- 
lic road  by  void  prooasdlngs.  XcOarty  v.  (Aark 
County.  101  Ho.  179. 

In  an  earlier  New  York  case  it  was  held  that  the 
action  would  not  lie  against  a  city  where  land  was 
taken  for  a  street,  but  it  did  not  appear  that  tho 
ownership  of  the  fee  was  denied.  CowenhoTen  v. 
Brooklj-n,  88  Barb.  9. 

So  the  action  lies  for  land  occupied  by  a  <dty  m 
aoapproachandlandingforaawinvbrii^.  I«w« 
T.  Kaukauna,  70  Wta.  808.  B.  A.  M. 
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A  corporatfoD  cannot  nulataln  ejeetmentfor 
I  mere  PBsemeot. 

Bay  CouRtoT.  Bradley,  89  Mich.  163;  Qrand 
JtRpMtev.  mitaettp,  SSMiofa.  109;  Tatftor  v. 
C&uMm,  40  Micb.  08S. 

8ocb  an  easement  is  biit  an  IncmporesI  bere- 
dfUment. 

8  Kent,  Com.  410,  and  casoa  cft«d;  Tayhr 
T.  OUidwin,  jupna;  3  Wuhb.  Real  Prop.  875. 

It  must  follow,  as  a  corollary  on  this,  that  if 
a  tnuDicipel  corporation  cannot  ntaintatn 
fllectoient  for  an  easement,  because  baving  no 
title  or  right  to  its  exchisive  possesslott,  or  of 
the  land  subject  to  It,  tbe  same  reasons  pro- 
biUt  a  like  action  against  it. 

The  plaintiff  Is  tbe  undisputed  legal  ovner 
and  in  poMtessioD  of  this  whole  tract  so  far  as 
it  is  capable  of  possession,  oi  be  chooses  to  ex- 
eveise  ft 

How.  Stat.  870!. 

He  cannot  maintain  ejectment  for  the  whole 
tract  while  himself  in  tmdisputed  possession  of 
apart. 

Au  T.  JiM.  S  West  Rep.  911, 68  Midi.  S57, 
IBS. 

If  lie  sought  to  recorer  a  part  only,  he  mast 
describe  that  part  from  which  be  Is  evicted  and 
excluded  with  certainty,  and  such  certainty 
aiwitboQt  extraneous  aid  tt  con  lie  ascertaiQed 
and  admeasured. 

King  y.  MerriU,  11  West.  Bep.  881;  67 
Mich,  m,  310;  White  v.  Bapeman,  48  Mtoh. 
387. 

Memr*.  Avery  Brothers,  for  appellee: 
Oar  Statute  allows  e^lment  asainst  any 
"(lerson  exerefeing  acts  of  ownership  on  tbe 
premises  claimed  or  claiming  dUe  Uiereto.  or 
tarn  interest  therein. " 
How.  But.  7791. 

nw  arts  of  ouster  in  this  case  are  much  more 
prooonoced  than  were  those  of  the  defeDdant 
in  Cilc  T.  ffeOt,  49  Mlcb.  450. 

One  who  records  an  Invalid  tax  Utie  can  be 
ttide  defendant  In  ejectment  even  though  no 
itep  has  bem  taken  to  assert  possession. 

Heinmilter<  Bathemy,  60  Mlcb.  391.  See 
aJ»  Andertim  Qmrtright,  47  Mlch.Tiai; 
On/t  V.  OmthaTd,  58  Micb.  484. 

On  tlie.  prlnolplb  that  tbe  owner  of  the  fee 
owns  all  above  and  below  the  aurface,  eleet- 
meiit  has  tieen  sustained  for  space  above  land 
<wered  by  an  overbaogiDg  roof  (Tyler, 
Ejectment,  87;  Aiken  v.  Benegiet,  89  Barb. 
400:  Bofmin  r.  Armstronff,  48  N,  7.  201; 
Mtr«urt  V.  BckttHn,  23  Wis.  196).  sod  for  a 
ooa]  mfaie.  Tjlec,  Ejectment.  41;  Adams, 
^mem.  20;  C<meU  v.  ^Iton.  81  Fa.  476, 
72  Am.  Dec.  76ft 

if  mines  and  roioeimls  are  thus  recoverable, 
»hT  not  tbe  iaod  occupied  by  this  sewer,  even 
wpsr&te  and  distinct  from  the  outlet  structuro? 

And  defendant  in  lawful  possession  of  tbe 
rarface  is  Hable  in  trespass  for  removal  of  coal 
Wow  surface  without  right. 

Ptnntgltania  R.  Co.  v.  Ja^  (E^.)  11  Cent. 
Rep.  168. 

And  ekctmeot  lies  for  veins  and  lodes 
wneath  the  surface  (Sedgw.  &  W.  Title  to 
I*«»d>,  §  115-884:  Galdwea  v.  FktlUm,  supra); 
■wl  for  entering  upon  the  land  below  water. 

V.  Jadcam,  14  West.  Rep.  828,  68 
]lich.48&  -    ^  • 

^ieetment  Ues  in  favor  of  the  owner  uatnst 
1ILR.A. 


one  in  posses 3i on  and  exerdeiniracts  in  the  nat- 
ure of  easement,  as  where  a  rulroad  company 
laid  its  tnu^  over  one's  land. 

Carpenter  v.  (kw^o  <£  8.  B.  Ch.  24  N.  Y. 
6S6. 

And  where  a  city  claimed  the  right  to  swing 
a  bridge  crossing  a  caual,  over  tbe  lands  of 
plaintiff. 

/Aiwe  V.  Kankauna,  70  Wis.  806. 

The  contention  that  mere  prevention  of  bene- 
flciHl  use  of  premises  is  not  enough  to  warrant 
ejectmrat  Is  answered  by  Jvdge  -Cooley's  rea- 
soning in  Orand  Rapids  Boom  0».  v.  Jaroie, 
80  Mich.  820. 

ChampUn,  Oh.  J.,  delivered  the  opinion  of 
tbe  court: 

■  The  plaintiff  brought  an  action  of  ejectment 
against  defendant  filing  a  dedaratlon  as 
oommen cement  of  soft,  which  contains  two 
counts.  The  first  count  described  tbe  premises 
as  follows;  "A  tract  of  land  bounded  on  tbe 
northwest  by  Rne  Grove  Piirk,  on  tbe  tiortb- 
east  by  St.  Clair  lUver,  and  on  tbe  south  by 
Lincoln  Avenue,  excepting  a  strip  of  land 
across  said  premises  eeventy-flve  feet  in  widtb, 
occupied  by  tbe  Port  Huron  At  Northwestern 
Railway  Company,  being  flfty  feet  in  width  on 
the  weeterly  side  of  the  center  line  of  the  road- 
way of  snid  company,  and  twenty-five  feet  on 
tbe  easterly  side  thereof,"  which  pietnii^ea  tbo 
plainUff  claimed  In  fee.  The  second  count  de- 
scribed tbe  premises  as  follows:  "All  that 
pan  of  that  piece  of  land  bounded  on  the 
northwest  by  Pine  Grove  Park,  on  tbe  northeast 
by  St;  Clair  Wver,  and  on  the  scmth  by  Lincoln 
Avenue,  which  is  occupied  by  Superior- Street 
sewer  and  Ontario-Street  sewer,  and  the  onttet 
thereof;"  and  then  the  same  exception  as  in 
the  ilret  ronot,— which  premlpes  the  plaintiff 
claims  in  fee.  A  trial  was  bad  before  a  jutr, 
and  tt  appeared  that  tbte  land  described  in  the 
first  count  of  plaintiff's  declaration  was  for- 
merly a  part  of  tbe  Pt.  Gratiot  military  reser- 
vation; that  on  tbe  20tb  day  of  July.  1868,  the 
Congress  of  the  United  Btates  autliorized  tlie 
secretary  of  war  to  sell  portionsof  this  rwicrva- 
tioD,  inoludlne  tbe  tract  io  eontroTersy,  "  at 
ftoch  times  as  Be  may  deem  most  advantageous 
to  the  interests  of  llie  government.''^  On 
March  18, 1878,  Itefore  anv  sales  bad  been  made 
by  the  seoretary,  a  portion  of  the  tract  was 
granted  to  tbe  Olty  of  Port  Huron  for  park 
purposes,  to  be  known  as  "  Pine  Grove  Park." 
Some  time  during  tbe  season  of  1870  the  sec- 
retary of  war  caused  the  remaining  portion  of 
the  reservation  to  be  platted,  and  public  sale 
was  made  of  a  part  thereof.  Tbe  part  unsold, 
which  lain  controversybere, was soMunder au- 
thority of  an  Act  of  CongreBS  passed  June  16, 
1890,  to  tbe  Port  Huron  &  NorthweRtern  Riiil- 
way  Company,  and  this  compmiy  conveyed  to 
tbe  plaintiif  In  this  suit  such  land  by  deed' 
dated  April  3,  1884.  In  this  deed  there  wa< 
an  ^roncous  description,  Which  was  corrected 
by  a  deed  dnted  .January  8,  1886.  In  June, 
1874,  the  City  of  Port  Huron,  by  its  common 
council,  decided  to  construct  a  eewcr  from  the 
St.  Clair  River  westward,  through  nnd  ulon^ 
Park  Place,  to  Ontario  Street,  and  durini:  tlmt 
year  entered  upon  tbe  premises  and  coostriicted 
the  sewer.  The  authorities  of  the  United' 
States  had  prepared  a  map  previously  to  that 
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time,  on  which  was  designated  a  stieet  acnwa 
tbe  htod  deacrilKd  In  Uie  dedaraUon  ai  "Park 
Place,"  but  before  Uie  same  was  recorded  or 
tbc  property  sold  the  authoritlefi  of  tbe  United 
States  bad  ignored  sucb  street,  and  retained  the 
premises  as  property  belonging  to  the  gorem- 
meul.  In  1870  or  1876  the  City  caused  a  sewer 
to  be  built  along  Superior  Street,  which  con- 
nected with  the  one  throng^  Park  Place. 
These  sewers  have  always  been  maintained  by 
the  City  as  public  sewers,  and  continue  so  to 
be.  They  are  used  by  the  inbabitants  of  tbe 
City  for  sewage  pivpoaes,  and,  among  ottiers, 
by  tbe  plaiatiS  in  this  suit,  who  was.  as  ap- 
pears, one  of  the  petitioners  for  tbe  construc- 
tion of  tbe  sewer  in  Superior  Straetf  which  was 
built  before  be  obtained  title  from  the  railway 
■company.  It  further  appears  that  at  the  outlet 
of  the  sewer,  at  its  junction  with  the  river, 
there  is  a  structure  of  masonry  several  feet  in 
height  and  tweaty-two  feet  in  width,  ezleud- 
ing  outward  from  the  bank  into  tbe  stream, 
protected  by  a  system  of  piling;  and  testimony 
was  introduced  tending  to  show  that  this 
structure  prevents  the  land  beiag  used  for  any 
purposes  requiring  dockage,  ana  that  tbe  land 
is  so  situated  as  to  t>e  valuable  for  a  dock 
frootage.  It  was  further  shown  upon  the  trial 
that  ihe  premises  are  uniociosed,  and  that  there 
is  nothing  to  prevent  the  plaiotUf  from  taking 
poBsei^on  peaceably  of  the  lands  described  m 
his  declaration.  Tbe  sewer  la  question  waa 
built  seveial  years  before  the  railway  company 
made  its  purchase  in  1880,  and  while  the  laud 
belonged  to  the  general  govemmeDt;  and  some 
effort  was  made  on  tbe  part  of  the  defendant 
to  show  that  permission  was  given  the  City  by 
the  officer  in  cba^  of  Ft.  Gratiot  for  u  to 
construct  tbe  sewer  acroBB  these  premises,  but 
we  think  that  such  t^imony  wholly  failed  to 
show  such  permission.  On  the  contrary,  it 
was  shown  that,  during  the  time  they  were 
excavating  for  the  sewer,  tbe  officers  in  charge 
-of  tbe  fort  caused  stakes  to  be  set  along  the 
lines  <rf  this  parcel  d  land  to  indicala  that  it 
belonged  to  uie  go  rem  men  t. 

It  16  a  principle  of  law  that  where  a  per- 
son who,  without  the  permission  from  the 
owner,  knowiogly  enters  upon  his  lands, 
and  erects  structures  permanent  in  their  char- 
acter, annexed  to  the  freehold,  sucb  struc- 
tures belong  to  tbe  owner  of  the  soil  to 
which  they  are  aooexed  or  upon  which  tbey 
are  erected;  and  it  follows  that  when  the  City 
erected  this  sewer  across  the  lands  of  Uie  gov- 
ernment of  tbe  United  States,  without  its  con- 
sent or  permission,  sucb  structure  immediately 
belonged  to  tbe  owner  of  tbe  soil,  and  wheu 
the  government  conveyed  sucb  land  to  tbe  nil- 
way  company  the  whole  of  thepremisea  pasaed 
to  its  grantee.  The  testimony  does  not  show 
that  the  City  is  in  possession  of  any  of  the 
premises  described  in  plaintiff's  declaration,  or 
that  it  assumes  to  exercise  any  act  of  control 
or  ownership  over  It;  tbe  facts  appearing  that 
in  1874  it  constructed  a  sewer  across  it,  which 
is  the  outlet  of  two  sewers,  and  has  done  noth- 
ing tdnce  upon  the  lands.  But  If  the  City  did 
Haim  to  own  tbe  sewer,  and  have  tbe  right  to 
discbarge  water  through  it.  we  do  not  think 
that  the  action  of  ejectment  would  lie,  under 
the  circumataoceaof  thiacase.  Ejectment  will 
not  lie  in  tbla  State  for  anything  that  is  not 
18  L.  R.  A. 


tangible  or  capaUe  of  being  dellraecl  to  the 
plafntllf  tv  tbe  sheriff  under  the  writ  (ft  pos- 
session. Here  tbe  judgment  was  rendered  up- 
on tbe  verdict  of  the  jury  for  tbe  premises  de- 
scribed in  tbe  first  count  oi  the  platnUff's 
declaration,  such  verdid  having  bean  directed 
by  tbe  trial  court.  A  writ  of  possession,  under 
such  judgment,  would  only  put  the  pUntlB  in 
possesdoD  of  what  he  eoiuq  at  any  time  have 
had  witlwut  tbe  aid  of  the  court,  and,  when 
be  was  so  put  in  posseasioa  of  the  land  duurtbed 
in  the  first  count  of  his  declaratinu,  the  sewer 
would  still  iocumber  the  land,  and  tbe  water 
continue  to  be  discharged  through  this  artificial 
conduit.  Ejectment  will  oot  lie  for  a  men 
trespaas,  nor  for  a  mere  right  of  way  or  an 
easement.  Northern  Tump,  Road  Oo.  t. 
^i:^,  15  Barb.  355;  JwLi  v.  Leonard,  1  D. 
Chip.  (Vt.)  204:  dement  v.  Toungman,  40 
841;  Caldwell  v.  tHUton,  81  Pa.  483;  CkM  T. 
OhappeU,  9      Y.  361. 

If  tbe  corporation  had  obtained  the  right  to 
construct  tbe  sewer  across  these  lands  to  dia* 
charge  tbe  water  passing  therein,  it  would  iiave 
created  an  easement  upon  tbe  land.    If  the 
City  constructed  the  aewer  witbout  authority, 
thus  discharging  the  water  upon  and  across  tbe 
land,  the  act  would  be  a  trcapass,  but  not  an 
ouster  of  the  plaintiff  from  the  lands  described. 
Expressed  in  simplest  laoguan,  the  Otty  baa 
oonatmcted  an  aitifldal  aqtteauct  acroaa  the 
lands  belonging  to  ptalotifl^a  grantor,  through 
which  it  discharges  water  and  sewage  from 
two  of  the  sewera  laid  in  the  streets  of  the  City. 
There  is  no  doubt  that  tbe  plaintiff's  title,  as 
riparian  owner,  extends  to  the  boundary  line  in 
tbe  SL  Clair  River,  and  gives  him  the  right  to 
erect  docks  and  em^dOT  the  Iwd  for  any  pur- 
pose not  tocooeistent  with  the  rights  of  naviga- 
tion; uid  if  the  defendant  In  this  case  is  in  poa- 
s^oo,  and  sets  up  a  claim  of  right  to  maintain 
tbe  sewer  in  tbe  St.  Clair  River  In  front  of  hia 
land,  aod  to  drive  and  maintain  piles  there  for 
the  purpose  of  protecting  such  sew«.  we  think 
ejectment  would  lie  for  tbe  land  so  appn)|»1- 
aled;  but  the  facts  in  thte  ease  do  not  wanmnt 
this  court  ioflnding  thattheCStyof  PortHuton 
has  laid  any  claim  to  the  right  to  maintain  the 
structure  which  they  erected  when  they  built 
the  sewer,  and  we  are  of  opinion  tbia  tbecoart 
erred  in  directing  a  verdict  for  ^aintiff  under 
the  first  couQt  of  plaiotltTs  declaration.  The 
learned  judge  instructed  the  jury  tbat  "tiie  act 
of  tbe  City  fu  entering  upon  and  excavaltog  th« 
soil  for  Una  sewer,  and  constructing  tbe  same, 
was  sucb  an  act  as  amounted  to  an  assertion  or 
claim  of  title  on  its  part,  and  so  tbe  owoer  of 
tbe  property  may  treat  it  as  an  act  of  dieseiaia 
or  ouster;  aod,  as  the  sewer  has  been  used  and 
maiatained  continuously  to  the  present  time,  I 
think  it  a  legal  fact  that  tbe  ididntlff  haa  been 
kept  out  of  possession  of  the  memises  by  the 
City."   We  have  already  called  attention  to 
the  fact  tbat  this  sewer  was  constructed  long 
before  tbe  plaintiff  obtained  bis  title  from  the 
railway  company,  and  in  fact  before  the  rmil- 
way  company  had  obtained  Its  title  to  the  land 
in  dispute,  and  if  then  was  any  outer  of  the 
owner,  or  ui  set  of  dissdrin.  it  occurred  a  Iodc 
time  prior  to  tbe  conveyance  to  plaintilCa 
grantor.    Tbe  government,  in  conveying  to 
plaintiff's  grantor,  only  conveyed  all  the  right, 
title,  and  interest  of  the  Unned  States  to  the 
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land  in  quesUon,wUhoat  any  coTeDaota  ol  war- 
ranty whatever.  We  abati  not  assume  in  this 
salt,  at  lliis  time,  to  pass  upon  the  question  as 
to  whether  or  DM  it  was  the  iotention  of  the 
goremment  to  recognize  defendant's  rights 
apon  the  premisea;  although  U  may  be  said 
tbat  the  governmeat  granted  to  the  purcbaser 
tbe  full  extent  of  its  right.  tiUe,.and  mteresl  in 
the  premises.  It  is  aroarent,  however,  that 
whether  the  act  of  tbe  Ci^  in  oonstructinff  the 
sewer  was  a  disMisIn  of  the  owner  would  de- 
pend very  much  upon  the  facts  and  circum- 
dances  under  which  the  city  entered  upon  tbe 
laod  and  constructed  the  sewer.  If  at  that 
time  the  City  authorities  suppmed  that  there 
was  a  publtc  street  called  "Park  Place,"  in 
which  tuey  were  oonatructing  a  sewer,  it  would 
DOt  be  such  an  assertion  or  claim  of  title  on  its 
part  as  would  operate  as  a  diseeisin,  if  it  after- 
wards turned  out  Uiat  the  City  was  mistaken 
ae  to  the  claim  under  which  it  entered.  Neither 
would  it  he  a  disseisin  If  the  City  entered  by  the 
consent,  express  or  implied,  of  the  owner, 
Tbe  meFe  fact  that  tbe  aewer  baa  been  used 
continuously  to  the  present  time  to  discharge 
water  into  the  St.  Glair  River,  without  any 
other  acts  or  claims  made  by  the  defendant, 
would  not  amount  In  law  to  keepiDg  the  de- 
fcndaat  out  of  powession  of  the  premises.  We 
tbbk  that  tbe  plaintiff  has  miataken  his  reme- 
dy, and  that  theJv^nuiU  mvst  be  rtwned,  and 
a  new  trial  granted. 

Xe€lntli(  Itomg,  and  Or»nt»  JJ.,  am- 
curred. 

■orae,  J.,  dissenting: 

This  judgment  should  be  affirmed.  The 
title  of  the  premises  in  Issue  is  indisputa- 
bly in  tbe  plaintiff,  and  be  Is  not  in  pos- 
session. The  City  of  Port  Huron  ia  main- 
taining continuously  from  day  to  day  and 
hoar  to  hour  a  sewer  upon  his  premisea 
The  mouth  of  the  sewer,  where  it  empties  into 
the  St  Clair  River,  is  constructed  of  stone,  and 
protected  by  piles,  constituting  an  obstruction 
to  the  erection  of  a  dock,  elevator,  or  building, 
and  depriving  plaintiff  of  all  beneficial  use  of 
bfa  water  front.  He  baa  frequently  applied  to 
the  municipal  authorities  in  relation  to  this 
sewer,  claiming  it  to  be  an  obntruction  to  tbe 
exercise  of  his  property  rights  in  the  land,  and 
notified  them  tbat  he  was  tbe  owner  of  the 
premise*;  but  they  have  alwaysdeoied  his  title, 
and  insisted  on  their  right  to  maintain  thts 
sewer.  It  is  tme,  under  tbe  autborltiea,  that 
ejectment  cannot  be  maintained  for  a  mere 
trespass  upon  land,  nor  for  a  mere  right  of  way 
or  an  easement;  but  that  is  not  this  case.  This 
occupation  of  tbe  city  for  the  purpose  of  sew- 
er^re  is  not  a  mere  temporary  trespass,  Ube  one 

Sing  onto  the  premises  of  another  and  doiag 
mage  and  going  away  again,  but  it  Is  a  con- 
tinuing trespass,— one  that  never  ceases.  The 
sewer  remains  there  all  the  time,  and  is  in  use 
by  the  city  night  and  day.  It  amounts  sub- 
stanttally  to  a  constant  occupation  of  the  plaia- 
liff's  premises,  and  a  possession  which  Is  suffi- 
cient to  justify  the  nmedy  of  ejectment. 
Ejectment,  under  our  Statute,  will  Ite  arainst 
any  "person  exercising  acts  of  ownership  on 
tbe  premises  claimed,  or  claiming  title  thereto, 
or  some  interest  therein."  How.  Stat.  §  7791. 

In  Cole  V.  WOb.  40  HIch.  450.  the  defendant 
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fastened  a  boom-pole-  Id  piles  driven  in  tbe 
Black  Biver  in  front  of  plainiiff'B  land,  and 
used  the  boom  for  tbe  storageof  logs,  claimii^ 
the  right  to  do  so..  It  was^  neld  thti  ejectment 
could  be  maintained.  Tliere  was  nothing  iu 
that  case  to  prevent  the  plaintiff  from  tearing 
away  and  removing  this  boom  from  his  prem- 
ises, fie  could  have  destroyed  it,  as  be  can 
destroy  this  sewer;  but  the  law,  in  my  opinion, 
does  not  force  the  plaiuttfl  to  destroy  property 
to  Kmove  such  an  obBtructi<xi,  or  to  fi^t.  as  lie 
probably  would,  into  a  war  or  conliict  over  the 
poas«8&ion  of  the  premises  so  occupied  by  &q- 
other,  in  which  conflict  tbe  sup  rior  force 
would  prevail  He  is  entitled  to  tbe  peaceful 
remedy  of  ejectment.  Nor  la  he  even  com- 
pelled to  resort  to  the  inadequate  and  vexatious 
remedy  of  trespass, — a  remedy  which,  in  case 
of  judgment  to  his  favor,  settles  nothing  as  to 
his  title  to  the  laod.  Renter  v.  SutJuriand.  59 
Micb.  465.  But  it  is  satd  that  there  has  been 
and  is  nothing  io  the  way  of  bis  taking  peace- 
ful possession  of  the  l^d.  But  this  isno  valid 
reason  why  he  cannot  Mug  ejectment  under 
our  Statute.  We  have  held  repeatedly  that  the 
putting  on  the  record  of  a  tax  deed  to  premises 
and  claiming  title  thereunder  would  warrant 
an  action  of  ejectment  by  tbe  owner  of  the  land 
out.of  possession  against  tbe  bolder  of  such  tax 
title.  Beinmitkr  v.  Sathewa,  60  Mich.  391; 
Anderson  v.  Oourtr^M,  47  HnOi.  161;  Bojd  v. 
Southard,  58  Mich.  484  Yet  in  such  case  Uiere 
would  be  nothing  to  prevent  the  owner  obtain- 
ing peaceable  possession  of  the  premises  In  most 
cases,  but  it  has  never  been  claimed  that  tbe 
fact  tbat  such  possession  could  be  taken  bad 
anytbing  to  do  with  tbe  right  to  bring  eject- 
ment. Possesdon  in  tbe  (Mendant  is  not  a 
necessary  element  in  ejectment  in  this  State. 
The  remedy  is  aimed  against  the  assertion  of 
ownership  of  or  an  interest  in  tbe  land  as  well 
as  against  an  unlawful  poesessi(Hi.  Nor  are  the 
cases  cited  by  tbe  cbiei  justice  in  relation  to 
easements  or  rights  of  way  applicable  here. 
The  plaintiff  is  not  bringing  ejectment  to  re- 
cover a  right  of  way  or  an  easement,  but  to  free 
his  luid  of  an  imauthorized  occupation  under 
a  claim  of  right  by  the  city  to  so  occupy  it. 
As  before  shown,  he  Is  not  obliged  to  invite 
trouble  and  conflict  in  an  attempt  to  free  bis 
premises  by  removing  tbe  piles  and  tearing  out 
the  sewer.  The  action  of  trespass  would  not 
settle  his  title.  He  is  not  obliged  to  forbear  his 
remedy  In  ejectment, — tbe  only  proper  action 
to  declare  and  fix  bis  title  permanently,— tie- 
cause  the  premises  are  not  guarded  against  his 
peaceable  entry  upon  them.  In  24  N.  Y.  85ft 
(Carpenter  v.  'Oiwego  d  S.  R.  Co.).  ejectment 
was  brought  against  the  defendant,  and  upheld, 
a  majori^  of  the  court  holding  that  the  occu- 
pation  was  such  that  the  action  would  lie.  It 
was  shown  that  tbe  railway  company  had  laid 
a  track  and  affixed  it  to  the  soil,  but  nad  never 
used  it  or  connected  it  with  their  opersting 
road.  They  justified  the  laying  of  the  track 
under  permission  of  tbe  municipal  authorities, 
chdming  tbe  ground  to  be  a  public  street;  and 
also  raised  tbe  point  tiiat  crfectment  would  not 
lie  because  of  the  character  of  their  occupancy. 
The  court  held  that  tite  fee  of  the  soil,  if  it  was 
a  street,  was  in  the  plaintiff,  and  he  bad  a 
right  of  action  against  any  person  using  It  for 
any  other  Uian  legitimate  street  purposes,  and 
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tbst  the  defendant  had  mffldent  ocenpancy  to 
jusiif;  briDRitig  cJectmeDt  The  court  uld: 
**  Ejectment  will  lie  for  anything  attached  to 
tbe  soil  of  wbicb  the  aberlfl  can  deliver  posses- 
sfon."  Rot  it  ia  said  that  a  writ  of  poasessfoo 
under  a  judgment  in  favor  of  the  plaiotiff  will 
only  put  him  in  poaoeasiOD  of  what  lie  oouM  at 
any  time  hare  bad  wittioat  tbe  aid  of  tbe  court, 
and  that  Ibe  sewer  woald  still  incumber  the 
land.  80  alBO  a  writ  in  the  C8«e  of  Bo^ 
SovUard,  68  Micb.  484,  would  only  have  pven 
tbe  plaintiff,  as  far  as  the  poBseasioD  was  coo- 
cenied,  wbat  be  could  also  have  taken  without 
suit.  But  sometbiug  more  la  accomplished  by 
the  writ  in  both  cases  than  tbe  mere  delivery 
of  tbe  possesaioa.  Tbe  poaaes^oit  is  deUvered 


symbolically,  but  with  It  gom  tbeeataUtshmest 
of  plaintWa  title,  freed  from  tbe  adterse  clatm 
of  Utie  by  tbe  defendant.  In  the  case  at  bar. 
also,  tbe  sewer  with  its  stonework  and  pUes  is 
delivered  to  Uie  plaintiff  as  bin  own.  to  do  witli 
tfaem  as  be  fit,  wtthout  fear  of  further  liti- 
gation, or  any  othercooQict.  Id  no  dber  way 
except  by  an  action  «f  cfectment  can  the  plnln- 
tiff  determine  and  adjudicate  at  law  bfs  title 
to  this  land  unless  be  shall  do  something  wbicb 
will  authorize  tbe  City  to  brtus  ejectment 
against  bim;  and  ith  verydouhtfo!  if  be  could 
do  any  act  wbicb  would  authorise  tbe  City  to 
maintain  eje<Aoieat  against  him  under  tbe  m- 
thoritlea. 
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F.  ZABEL,  Appt., 
«. 

LOUISVILLE  BAPTIST  ORPHAKS" 
HOMK 

(  Ky  ) 

I.  To  plead  a  |»rlT»te  statute  under  Clv. 
Code,!  lU,  8Ubaeo.2,a  vailymust  at  least  state 
Its  title  and  tbe  dojr  on  wfaich  It  twcame  a  law. 

8.  ABaptlat  Orpheua'Home  la  a  chat^ 

itTf  and  as  sncb  renders  a  publlo  service  for 
wSlch  It  may  be  lawf  uUjr  exempted  from  taxa- 
tiOD  by  tbe  Leirtolirture. 
3*  AnajMinptlfMofacdiarltalileiiiatlta- 
tloB  trom  "all  taacatton  by  state  or  local 
lawi  for  any  purpose  wtute^-er,"  does  bot  extend 
to  aaosBmeots  for  street  Improvements. 

4*  The  power  to  fix  the  abrade  of  a  atreet 

cannot  be  delegated  by  a  ouy  council  to  a  oon- 
tfactor. 

6.  A  petHUna'to  eaforoe  a  UeB  fl»r  a 
street  aaaeaameat  la  AtaUy  defeettvri  ff  ft 
fitlla  to  Bbow  that  tbe  oity  oouncU  and  not  the 
ooDttaetor  Dxcd  the  fnule  of  tbe  street 

(October  0,  IWU) 

APPEAL  by  plaintiff  from  a  judfiment  of 
the  Louiaville  Chancery  Court  in  favor  of 
defendant  in  a  proceeding  instituted  to  enforce 
au  assessment  for  street  improvements.  Se^ 
tersed. 

The  facts  sufficiently  appea,r  In  the  opinion. 
Mr.  NewtoD  O.  Rogera.  for  appellant: 
Defendant  Is  not  a  public  corporation;  is  not 

in  fact  capable  of  providing  a  general  public 
service.  It  is  limited  Btriclly  by  tbe  provisions 
of  its  charier,  and  atriclly  by  the  very  title  of 
its  charter,  to  a  limited  class  of  people.  Sucb 
being  tbe  case,  it  cannot  claim  an  exception 
from  the  general  public  burdens  on  tbe  ground 
that  it  has  or  does  perform  acts  of  a  public 
nature. 

Com.  V.  Masonic  Temple  Co.  87  Ky.  349; 
Louiscille  v.  Board  of  Trade  (Ky.)  13  L.  K.  A. 
629. 

Even  if  it  bad  performed  or  did  perform  acts 


NOTB.— For  effect  of  exemption  from  taxation 
aenerally  on  local  aaseasmentfl.  see  mite  to  Atlanta 
V.  First  Presby.  Church  (Oa.)  IS  L.  S.  A.  aSB: 
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of  a  public  nature,  so  as  to  entitle  it  to  be  ex- 
empt frcHn  the  payment  of  the  ordinary  taxea 
or  levenue  to  the  City  of  LonisTille.  or  eren  to 
the  State  of  Kentucky,  It  would  not  be  exempt 
from  the  payment  of  a  special  tax  or  aaaeaa- 
ment  like  tbe  one  at  bar. 

Broadmy  Bapt,  CkurA  v.  JfeAtof,  8  Bush, 
508. 

If  the  (diarter  would  exonerate  it  from  the 
payment  of  taxes  in  general,  then  the  act  or 
the  charter  la  Inralid  and  uooonstltuMoiutl. 

BirlMtr  Y.  Louiaeitte  BL  ThuU,  82  Ky. 
645. 

Meatn.  Oneal,  Jadcaon  A  n^pa  fcr 

appellee. 

HoU,  OR.  J.,  delivered  tbe  opinion  of  tbe 
court: 

Tbe  njpellant,  F.  Zabel,  sues  to  enforce  a 
Hen  s^niat  tbe  property  of  the  appellee,  the 
Louisville  Baptist  Orpbsos'  Home,  for  Its  pro- 
portion of  tbe  cost  of  constructing  an  alter 
abuttinff  it,  under  a  contract  wilb  the  City  o"f 
Louisville.  The  answer  denies  the  avermenta 
of  the  petition,  and  in  a  second  paragraph 
avers  that  ft  Is  a  corporation  conducted  solely 
for  charity,  realizfog  no  profit  from  its  invest- 
tnents;  and  that  its  charter,  which  antedatea 
the  ordinance  under  which  the  Improvement 
was  made,  in  consideration  of  public  services 
exempts  its  property  from  all  taxation  for  any 
purpose.  A  demurrer  to  this  paragraph  was 
overmted',  and,  the  plaintiff  declioing  to  plead 
further,  ttie  action  was  dismissed  as  to  the 
appellee.  Tbe  jildgment,  as  copied  into  this 
record,  does  not  expressly  so  order,  but  it  over- 
rules the  demurrer,  recites  that  the  plaintiff 
declined  to  plead  further,  and,  after  ezcepiing' 
to  the  judgment,  prayed  an  appeal  to  this 
court,  which  was  granted,  the  chse  being  re- 
tained for  further  proceedings  amdnst  tbe  other 
defendant,  tho  City  of  Louisville. 

With  some  hesitation  We  shall  treat  this  as  a 
final  judgment  as  to  the  appellant,  and  there- 
fore consider  the  appeal.  The  court  evidently 
so  intended  it.  Tbe  parties  so  regarded  It,  and 
bave  so  treated  H  in  arguinent  in  this  court. 
Under  the  charter  of  the  city,  the  proper  aver- 
ment in  a  petition  of  all  tbe  steps  leading  to 
th  creation  of  sutdi  a  lien,  when  supported  by 
such  exhibits  aM  were  fltod  in  this  Instance, 
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creates,  to  tbe  face  «f  a  mere  denial,  a  prima 
fade  caae.  Hence,  if  tbe  petition  wt^  suffi- 
dent,  and  tbe  defense  eat  out  in  tbe  second 
paragraph  inaufficient,  tbe  plaintiff  was,  in 
tbeamence  of  testimony,  entitled  to  jadgmeat. 
Itts  claimed,  first,  that  If  a  good  defenae  upon 
tbe  score  of  exemption  in  fact  existed,  it  was 
not  sufficiently  pleaded.  The  answer  did  not 
set  forth  tbe  exemption  statute  in  iae  verba, 
not  did  it  refer  to  it  by  stating  its  title  and  tbe 
time  wbea  it  became  a  la-w..  It  is  a  private 
statute,  aod  Bection  119,  subsec.  2,  at  tbe  Civil 
Code  provides:  "  In  pleading  a  private  statute 
it  shall  be  sufficient  to  refer  to  It  by  atatii^  ita 
title  and  (he  day  on  which  it  beCMne  a  law." 
A  party  relying  upon  suoh  a  statute  must  at 
Icaht  state  this  much;  and  the  plea  was  defect- 
ire  in  ibb  respect. 

As  tbe  case  must  go  luck  for  another  hear- 
ing, it  is  not  impryw  to  consider  other  objec- 
tions to  tbe  plea.  To  do  so  will  donbtless  expe- 
dite tbe  case.  It  is  urged  that  the  appellee  ren- 
ders no  public  service,  and  that  therefore  the 
Legislature  could  not  constitutionally  exempt  it 
from  taxation.  It  is,  however,  a  enarity,  and 
ai  such  renders  s  pnbllc  servfce;  Its  very  name 
iadicaies  its  object,  and  entitles  II  to  privilege 
and  gratitude.  It  is  tbe  duty  of  the  State  to 
care  for  its  indigent  orphans;  and,  if  done  by 
snotber,  be  renders  wbat  is  properly  a  public 
service,  and  tbe  legislature  may  therefore, 
without  r^rd  to  the  extent  of  It,  exempt  the 
property  devoted  to  socb  nse  From  taxation, 
examination  shows,  however,  that  tbe  nroviB- 
iooof  the  Statute  intended  to  be  relied  upon 
leads  thus :  "  The  property,,  lUonet,  and  estate 
and  risbts  of  said  corporation  shall  be  exempt 
from  all  taxation  by  state  or  local  laws  for  any 
purpose  whatever.^  Acts  1869-70,  vol.  1,  p. 
181.  While  the  language  is  broad,  yet  it  really 
amonnts  to  no  more  ttian  saving  that  the  ap 
peltee  shall  be  exempt  from  all  taxation.  The 
word  "tax"  does  not  embrace  a  local  assess- 
Bieut.  Something  more  is  needed,  ahowiog 
that  luch  was  tbe  legislative  intention.  Such 
a  purpose.inesmucb  as  it  imposes  ao  fldditiooal 
burden  npon  others,  riioold  appear  with  rea- 
soeable  certainty.  Exemptions  are  of  grace. 
They  are  to  be  strictly  construed,  and  can  em- 
brace only  what  Is  clearly  within  their  terms. 
While  the  right  to  levy  a  local  assessment — as, 
for  instance,  to  pay  for  a  street  improvemcut 
in  s  town  or  city— Is  derived  from  tbe  taxing 
power,  yet  it  is  a  disi  inct  character  of  taxation, 
not  orduarily  included  within  tbe  meaning  of 
that  term.  It  prooeeds  upon  the  grouna  of 
equivalent  benefits,  and  that  it  Isno  ourden  to 
pay  for  tbe  improvement  of  a  street  in  tbe  ratio 
ef  benefits  received.  It  is  said  in  Bnrroagbfi 
on  Taxation  (page  461):  "The  word  '  tax  or 
'laxrs'  does  not  include  local  assessments,  un- 
less there  be  something  in  the  statute  in  which 
it  is  foand  to  indicate  such  an  intention.  Tbe 
qnestioD  frequently  arises  in  the  construction 
of  statutes  ezemptiDg  persons  or  corporations 
from  tbe  payment  of  '  taxes,'  and  the  almost 
na broken  current  of  authority  is  that  such  eX' 
pressions  do  not  include  local  asoessroeoia  In 
tbe  case  cited  from  M  Cat  USA  (Wi-lioTiu  v. 
Cffconin),  tbe  defendant  was  '  exempted  from 
taxation  of  every  kind;'  yet  this  was  construed 
not  to  include  a  local  asse»>ment  for  the  im- 
pmvemeDt  of  «  atraet  on  which  its  real  estate 


abutted.  The  language  In  tbe  other  cases  cited, 
ia  fully  as  stcone.  Itls  tegazded  as  a  disiioct 
species  of  taxation,  not  iDcIuded  In  tfje  general 
term  '  tax '  and  '  taxation.' "  Another  leading 
writer  upon  tbis  subject  says:  "It  bas  b^n 
shown  in  another  place  that,  while  these  local 
assessments  are  laid  under  a  taxing  power,  they 
are  not  taxes  in  tbe  ordinary  understanding  of 
that  term,  and  that  conseoiiently  tbe  usuaT ex- 
emptions from  taxation  will  not  preclude  the 
property  exempted  being  subjected  to  them." 
Cooley,  Taxn.  2d  ed.  660.  The  adjudged 
cases  are  in  accord  with  these  writers.  Haiti- 
•mort  V.  Ore«n  Mouru  (kmaa'y.t  Md.  517; 
Bridgeport  v.  Nm  tark  &  N.  B.  It.  Co.  86  Conn. 
255;  Statr  v.  A^wa/-*,  27  N.  J.  L.18r)  :  Potfr- 
tonv.iioeirf,'/f"i-  Ei^tah.  U.  -l/aH"/.'J4  N.J.]j.3«r>. 
We  have  m  thi.i  a  general  statute  exempt* 
ing  chi^rcU  property  from  taxatioo,  but  in  the 
rase  of  B-'>"<J''t'i/  Hijitlit  fjivrh  'f,  MiAibe,^ 
Bush,  SOS  il  w;is  hckl  thnf.  Mich'iW^l^'hi 
tbe  Ciiy  c  l  Lnuiivilk;  wiis  lijiMc;  for  il.s  proper 
proporlion  uf  iLc  cust  ol'  <'('Lisifii(  tiou  imd  u;- 
coiislructiun  of  htiecls.  In  thut  cuaf  ihc  Suit- 
ute  was  a  gt^oecul.iqiie.  applying  lo  all  church 
property,  while  here  it  is  a  private  one,  relutiug 
oulyto  th''  ;ippi_'Ilee  ;  but  this  doea  not  rendera 
differeiU  i  nicof  coiistriiction  applicable.  The 
priuciplei^  ihc  samu  ;  (ind  whetlior  tliu  exemp- 
tion be  :i  ^'i'iiL*r;il  ^i;iliik'  or  by  siMiciiil  une, 
relating  only  lo  ibe  paiiy  qlaiiiypg  )j^e  ^mp^. 
lioD,  it  .must,  in  tb^slMiMfllUMflMtiniM^ 
ing  otherwise,  be  held  totim^B^nly  to  tiMeUon 
for  tbe  general  purpose  of  state,county  and  mu- 
nicipal government.  To  say  of  properly  t^at 
it  is  "exempt  from  all  taxation  by  aiue  or  local 
laws  for  any  purpose  whatever,"  certainly  gives 
no  greater exemptioffNisD'tD say  that  it  &"'ex- 
erVipted  from'  taxation  of  ereiy  Mnd;"  and  In 
enacting  the  8tatntein  question  tbe  Legislature 
must  be  presumed  to  have  known  of  tbe  almost 
uniform  construcliOQ  that  has  been  given  to 
tbe  word  "  taxaUon."  This  t>eiog  so,  bad  it 
been  intended  to  exempt  the  property  of  tbe 
appellee  from  being  liable  for  Its  proper  pro- 
portion of  the  cost  of  a  benefit,  which,  as  must 
be  presumed,  is  directly  conferred  upon  it  by 
tbe  eonstmctinn-of  tbe^treet,the Statute  would 
have  provided  in  expreae  terms  that  It  aliooM 
be  exempt  from  local  asfiessmenta.  Hdcb  an 
ioteDtlon  cannot  fairly  be  inferred  from  tbe 
language  used,  and  it  must  be  presumed  that 
the  word  "  taxation  "  was  employed  hi  its  legal 
sense.  . 

It  is  said,  however,  that  tbe  petition  i^de- 
feclive,  in  that  It  fails  to  aver  or  show  by  any 
of  the  exhibits  filed  as  a  part  of  it  tliat  the  city 
couodi  fixed  what  should  be  tbe  grade  of  tbe 
street.  This  objection  is  well  ishen.  Tbe 
copy  of  tbe  city  ordinance  filed  with  the  peti- 
tion refers  to  another  one,  but  no  copy  of  it  is 
filed,  nor  are  iis  provisions  set  forth  in  the  pe 
titlon.  Il  mayoritmay  not  fix  thegradeof  tbe 
improvement.  No  presumption  that  it  does  is 
admisdbte.  Tbe  council  could  not  abdic»le  its 
legislative  power  in  tbis  respect,  and  leaving 
the  matter  to  tbe  judgment,  or,pcrhaps,whini, 
r>f  tbe  city  engineer  or  the  contractor,  subject 
the  property  of  the  abutting  owner  to  whatever 
tbe  improvement  migbtcost.  'Hiis  would  leave 
bim  largely  at  the  mercy  of  an  irresponsible, 
ind,  perhaps,  interested  party.  The  city,  1^ 
;  its  charter,  has  poww  to  improve  its  streets  as 
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may  be  prescribed  by  onHoaDce.  The  power 
ii  a  legislatlTe  out,  and  the  kind  and  character 
of  ihe  Improvement  muat  be  fixed  by  the  city 
council,    ffj/da  v.  Joya,  4  Bush,  464. 

While,  therefore,  the  second  paragraph  of 
the  answer  was  tot  the  reasons  indicated  open 


to  demurrer,  yet  It  should  bare  been  carried 
luck  and  sustained  to  the  petition;  md  tke 
judgment  i$  ravened,  with  leave  to  tbe  parties 
to  amend  the  pleadings,  and  for  farther  pro- 
ceedings in  conformity  to  tkb  ofdolon. 


NEW  HAMPSHIRE  SUFREJfE  COURT. 


ATTORNET-aENERAL 
«. 

Edward  A.  MARSTON. 


.K.H.. 


1.  Atmx  collector  im  mtuA  wlilto  hre- 
talna  his  wamuita  and  tuta  upon  wfalcli  are 
uncollected  taxes,  even  after  the  ezptratton  of 
his  term,  within  the  meaning  of  a  statute  prohlb- 
lUng  ooUeotora  of  taxes  from  beliiK  member*  of 
the  board  of  MleoCDMO. 

S.  TbiB  a«oept»noa  of  mm  ofltee  one 
dlsqiuUlfled  to  bold  tt  by  reason  of  hold! nir  an 
Incompatible  offloe  la  not  neoeamrlly  a  resl^a- 
tlon  of  the  prior  offloe  In  the  abeenoe  of  a  Bpeofal 
■tatutorr  or  oonMMuttoaal  provtoion  gMng  It 
ttaateffoot. 

8.  Om  euaet  dvvwt  Ww— If  of  tbo 
ofloo  of  tax  eidloetor  tealtnatlon  nnlsH 
Us  iMtfoatton  taaooeptad  br  eompetent  aathorl- 
ty. 


4.  Ono  aequlroa  do  tIHa  to'wa  offloe  ^ 
balBffelected  to  ttwhenbe  waa  dlaqaaUOwl  bgr 
statute  to  boldte.brzeaaoB  of italshoMtais  onia- 
compatible  offloe. 

PETITION  for  a  writ  of  quo  warranto  to- 
ouat  defendant  from  the  office  of  selectman 
for  the  Town  of  Durham,  beard  in  vacatioD 
before  Doe,  Ch.  J.,  and  adjourned  by  bim  to 
the  law  term.    Judfftnent  of  oueter. 

Defendant  was  elected  to  the  office  of  (ax 
collector  for  the  yean  1888,  1880,  and  1890. 
He  took  ttw  official  oath  and  served  for  the 
designated  terms.  At  the  annua)  meeting  in 
March,  1891,  he  was  elected  selectman  and 
look  the  oath  and  assumed  to  exercise  the  du- 
ties of  that  office.  This  prooeediog  was  iosti- 
tuted  to  try  bis  title  thereto. 
Further  facts  appear  io  the  opinion. 


Nora.— IVtntre      jniMte  ojlee;  incompatOMtty  of 

It  l8  well  setUed  that  when  a  person  ocoepta  an 
offloe  iDoompattble  with  ooe  which  be  tbeo  holds, 
be  tberobr  ImpUedlr  resigns  or  vaoatsa  his  former 
offloe.  State  v.  Butts,  S  8.  C.  166:  Slate  v.  Brown.  5 

R.  1. 1:  People  v.  Carrique,  t  HUt,  93;  Hagle  v.  Stod- 
dard. 2S  Conn.  66fi;  People  t.  Noetrand,  U  N.  Y.  37fi; 
Stubba  V.  X«e,  M  He.  186;  PeopiG  t.  BanlAn.  flS  IIL 
4S0. 

Tn  cases  where  the  question  of  fnoonpatlblllty  of 
offlces  has  arleen,  Indepeodentlr  of  statutory  or 
oonttltatlonal  provision,  two  rules  are  generally 
reoornlaed:  (1)  that  Inoompattblllty  does  not  de- 
pend upon  the  InoldeDta  of  the  triBcea,  as  upon 
physical  Inability  to  be  engaged  In  the  duties  of 
botb  at  the  same  time:  (St  the  obaraoter  and  rela- 
tion of  tbe  offices.  State  v.  Ooff,  4  New  Bng.  Bep. 
100,  U  B.  1. 506. 

Id  Peo^de  r.  ereen,  S  Daly,  8St,*'tt  was  hdd  that 
the  oOce  of  member  of  the  Ijeglelature  and  clerk 
of  the  court  of  i<peclal  sesslona  tntgfat  be  held  by 
the  same  peraon.  even  though  attendance  upon  one 
office  prevented  for  the  time  being  the  perform- 
ance of  ttas  duties  of  the  aOm.  This  potot  was 
approi^  on  appeal.  People  ▼.  Oreen.  W  N.  T.  SBK. 

la  Oom.  V.  Klrby.  i  Gush.  677,  S80,  the  oourt  saye: 
"It  has  never  beensupposod  that  penons  holding 
minor  offlces  appertaining  to  tbe  executive  de- 
partment of  the  government,  such  as  deputy  sher- 
iffs, constables,  or  coroners,  were  thereby  dtoquall- 
fled  from  holding  seats  In  the  Lefrfalatura.  Tbe 
same  was  formerly  true  of  the  Judges  of  the  court 
of  common  pleas,  who  frequently  held  the  office  of 
senator  or  representative  wMle  In  commlsiloo  as 
judges. 

Tbe  toflt  of  tnoompatfblllty  under  the  second  rule 
1»  the  oharaater  and  rehition  of  the  offlcen;  am 
whei«  one  Is  subordinate  to  tbe  otba*.  and  subjoin 
In  Bome  degree  to  Its  revtscwy  power;  or  where  tbe 
f  ucetioDS  of  the  two  otBoers  are  lohermitiy  incon- 
sistent and  repugnanL  In  such  cases  It  has  unl- 
18L.H.A. 


formly  been  hc^d  that  tbe  same  person  cannot  bold 
both  offloea.  State  v.  CKdT.  4  New  Bng.  Bep.  IfKL  Ifr 

R.I.  606. 

In  Cotton  V.  PhUlipa,  60  N.  H.  SSO,  where  one  waa 
chosen  a  member  of  the  prudential  oonmlttee  and 
also  an  auditor  In  a  school  district.  It  was  bold  be 
could  not  hold  both  offices.  Tbe  court  says:  **tf 
the  same  person  ooold  hold  both  offloes,  he  wnaM 
In  faot  sit  in  Judgment  on  bis  own  acta." 

Inoomptttlbillty  arises  Where  the  functions  of  tbo 
two  offices  are  InooosWeotwltb  tbetr  being  exer- 
cised by  tbe  same  person;  snoh  «H*being  judge  and 
clerk  of  the  same  court;  the  (OBoeT  who  preoents 
bis  aooounts  for  audit  and  tbe  officer  who  paeec« 
upon  i^  Judge  and  d^uty  aberlff  (People  v.  G  reon. 
S8  N.  T.  nS;  State  T.  Ooff.  4  New  Eng.  Rep.  loo.  J& 
R.  T.  606, 2  Am.  St.  Rep.  981);  governor  of  a  State 
and  memlser  of  Ite  L^idature:  Justice  of  tbe  peaoe 
and  judge  of  tbe  appellate  oourt  (Bamum  v.  C^u. 
phi,  HT  HInn.  466, 88  Am.  Bep.  tOt;  Uotaan  v.  Jack- 
son, 6S  Tnd.  BBS;  Oom.  V.  Mns,  17  Berg,  ft  R. 
State  Felbleman.  X8  Ark.  4Xti:  ■herllT  and  Justice 
of  the  peaoe.  Stubba  t.  Lee.tM  He.  IK,  IS  Am.  Bco 
261;  Wilsoo  V.  King.  8  Utt.  4K.  U  Am.  Deo.  84;  Stat^ 
Bank  r.  Cnmui,  10  Ark.  MS;  lawaon,  Blffhts,  Rem- 
•dies  ft  Practice,  I  am. 

When  a  peison  is  selected  for  office  wbo  has  not 
the  quallftcations  required  by  law.  the  selection  i» 
not  therefore  void.  Tbe  person  selected  to  de  /aeUt 
an  offloen  bis  acts  In  the  discharge  of  hk  dutleo  are 
valid  and  binding.  l%e  peace  and  repose  of  socie- 
ty imperiously  rpqoire  that  his  official  acts,  so  tar 
as  others  are  oonoemed,  should  be  valid.  Thts  to 
true  of  tbe  highest  and  lowest  offioete  from  the 
governor  to  the  oonslable,  Bt.  Louis  Ootnitar  Ok 
V.  Spatta,  10  Ho.  m,  46  An.  Deo.  M. 

Offices  incompat]1>le.  See  notes  to  De  Turk  t 
Com.  iPa.i6L.H.  A.868. 

De  facUt  officers.  See  notes  to  Worrel  v.  PefeUs 
and.)  8  L.  B.  A.  226:  Stato  v.  Garr  (Indj  anfa, 
177. 
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Xmn.  jr.  O.  Ball  and  John  Klvel  for 
phiotlff. 

Xmra.  Frlnk  A  Batehelder,  for  defend- 
ant: 

There  is  no  incompatibillly  between  tbe 
office  of  collector  of  taxes  and  selectman,  save 
the  statutory  one. 

PiUOmrg  v.  Danforlh,  68  N.  H.  274. 

Tbe  Statute  does  not  prohibit  a  collector, 
cboseo  or  appointed  for  a  prior  year,  but  who 
baa  not  collected  all  tbe  taxea  on  hia  list,  from 
Mag  elected,  and  discharging  the  daties  of 
selectman. 

G^ji.  Lans,  chap.  49,  g  5,  provides  that 
Deilher  tbe  treasurer  nor  tbe  collector  of  taxes 
shall  be  a  member  of  the  board  of  selectmen. 

Tbe  Statute  recognizes  but  one  officer,  exist- 
tnsat  any  one  time,  as  tbe  collector  of  taxes. 

Tbe  reason  of  tbe  law  does  not  extend  to  ez- 
collectors.  The  law  Itself  intends  that  the 
collector  shall  collect  all  his  taxes  within  tbe 
vcar  and  settle  bla  account. 

Northumberland  v.  CobUigh.  59  N.  H.  254. 

After  that  be  isonly  a  debtor  to  tbe  town  for 
tbe  amount  of  tbe  oncoUected  taxes.  He  can- 
not act  upon  their  abatement  if  be  is  a  select- 
man. 

PiOtburg  t,  Danforth,  tupra. 

By  hia  acceptance  of  the  office  of  selectman, 
defendant  must  be  regarded  as  having  raslgned 
Us  office  as  collector  of  taxes. 

CbHm  T.  PhUSpt,  56  N.  H.  S80. 

Clark,  J.,  deUvered  tbe  opinion  of  the 
conrt: 

"Neither  tbe  treasurer  nor  collector  of  taxes 
shall  be  a  member  of  the  board  of  selectmen." 
0«n.  Laws,  chap.  40,  g  6.  The  duties  of  tbe 
ofBcea  of  collector  and  selectmen  are  In  some 
tespeels  conflicting.  Tbe  collector  is  required 
to  give  a  bond  to  tbe  acceptance  of  the  towo 
or  selectmen.  Id.  chap.  42,  §  4.  Tbe  select- 
men may  remove  a  collector  for  certain  causes 
(Id.  chap.  43,  9);  and  in  certain  cases  they 
hare  power  to  issne  an  extent  against  him  (Id. 


cbap.  60,  g  5).  And  It  is  the  duly  of  tbe  se- 
lectmen, actmg  In  behalf  of  the  towo,  to  see 
that  tbe  collector  faithfully  perforois  his  offi- 
cial duties,  and  in  default  to  talte  measures  to 
protect  the  ioterests  of  the  town.  The  defeud- 
ant  having  been  elected  and  having  served 
collector  for  the  years  1888,  IB89,  and  1890  and 
still  retaining  bis  warrants  and  lists  upou. 
which  are  uncollected  taxes,  is  still  collector 
for  those  years.  "Every  collector,  io  the  col- 
lection of  taxes  committed  to  him  to  collect,, 
and  in  tbe  service  of  bfswarrant,shan  have  the 
powers  vested  in  constables  in  the  service  of 
civil  process,  which  shall  continue  until  all 
taxes  in  hia  list  are  collected."  Id.  ciiap.  58, 
§1. 

Tbe  defendaut's  acceptance  of  the  office  of 
selectman  did  not  relieve  him  of  the  office  of 
collector.  Tbe  acceptance  of  an  office  by  one 
disqualified  fo  hold  It  by  reason  of  holding  an. 
incompatible  oflSce  is  not  neces-sarlly  a  resigna- 
tion oi  the  pHor  office,  unless  it  is  made  so  by 
special  statutory  or  constitutional  provision. 
Const  pt.  3.  arts.  94, 95.  The  defendant's  res- 
ignation would  not  devest  him  of  tbe  office  of 
ccdIectOT  unless  It  was  accepted.  Qeo.  liaws, 
chap.  42,  g  1,  provides  that  In  case  any  officer 
who  haa  ^ven  an  official  bond  shall  resign,  he 
and  bis  sureties  shall  continue  liable  upon  hli- 
bond  for  all  acts  under  color  of  his  office  untit 
he  shall  resign  and  his  resignation  shall  have 
been  accepted  by  tbe  town,  a^ectmen,  or 
others  competent  to  accept  the  same. 

The  defendant  being  a  collector  of  taxes  for 
tbe  Town  of  Durham  when  be  was  elected  a. 
selectman,  was  disqualified  to  hold  tbe  office, 
and  his  election  gives  him  no  title  to  it.  Cot- 
Ion  T.  PhiUipt,  S6  N.  H.  220,  328.  Having 
assumed  the  i^ce  of  adectman  under  color  of 
an  ele<Aion,  Marston  Is  an  officer  defaeto,  and 
bis  official  acts  are  valid  as  to  third  persMis. 

Judgment  of  mater. 

Doe,  C!A.  jl.,  did  not  ait.  The  otfaen  con- 
curred. 


KANSAS  SUPBEHE  COURT. 


C.  M.  CONDON,  P^.  in  Brr., 

9. 

L.  H.  KEMPER 

(..-.Kan  ) 

par  and  Condon  entered  Into  a 
written  contract  whereby  Condon  agreed  to 

■Bead  Bote  br  Vjn-amnta,  J. 


Hon.— Omintct,*  K^itl^M^nuvM  and  pentOtt 

Whether  ttn  amonnt  stated  In  a  contmot  is  to  be 
nimnMMa  -peiMltjr"  or  a»  "liquidated  damBgce" 
hftcqoeatlr  a  matler  of  great  dlfllouiqrtodeter- 
■fae.  wp»c<ally  as  tbm  qumtktm  fa  not  eontrolled  or 
tadted  agiMted  br  tbe  emptoymeat  .of  either  or 
Ixrtb  em»  term.  Dwlnel  v.  Brown.  54  Ur.  466; 
B<««iaiMl  V.  atgur,  as  N.  .J.  I..  aS}  Folerv.  HoKee- 
trm.  4  Iowa.  I;  Baffler  r.  Feddie.  18  N.  Y.  4W; 
Shme  v.  Itoenston,  SI  Fa.  ITS:  Thoroofrbxood  v. 
Walker.  C  N.  C.  15;  Watts  T.  Sbeppard.  2  Ala.  425; 
ULRA. 


butld  a  wal),  eto..  or  else,  at  fala  election,  to  re- 
move a  certain  bouse  tbree  feet,  luid  put  It  In  ae 
ffood  condition  em  it  w&s  before:  and  In  sueh  con- 
tract the  parties  farmer  stipulated  as  follows: 
"It  Is  mutually  Bsrreed  between  said  partlea  that 
a  ftllure  on  tbe  part  of  said  Gondoa  to  perffnm 
these  obUgstlona  shall  entitle  said  Kemper  to  re- 
cover from  hlro  the  sum  of  SfiOO  as  Uqnldated  and 
asoertalned  dainaKes  for  tbe  breach  of  this  oon- 
tntot."  Coodoo)  footed  not  to  buUd  tbe  wall. 


emnd  Tower  Mln.  Htg.  ft  Tranap.  Oo.  t.  PhlUfpe. 
90  U.  9.  SB  Wall.  471, 28  L.  ed.  71;  Burrage  v.  Crump. 
46  N.  O.  S80:  Davlii  V.  Freeman.  10  Hlch.  188. 

As  llhiBtrattve  of  tbe  dlfficuttiea  experienced  hi 
thfe  re«peet,  see  Cotheal  v.  Talmue,  9  N.  Y.  551; 
Clement  v.  Cub.  ZIS.Y.  SSBi  Spenoer  v.  Tllden,  6 
Oow.  144;  WiUlamev.  Dalrin,  a  Wend.  SOI:  Pierce 
T.  Fuller,  8  Mass.  228:  Hall  v.  Crowley,  5  AUen.  304: 
Knspp  V.  HallAir,  18  Wend.  688;  Ebmood  v.  Van 
Benschoten,  12  Barb.  860;  Rlobards  t.  Edictc.  17  Barb. 
seO:  CoIweU  v.  Lawrence,  38  N.  Y.  71;  3  Parsons, 
Cottt.      Noyes  v.  PhlUlpe.aOM.  Y.tOS, 
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etc.,  and  afterwardt  failed  to  lemor*  the  house. 
The  coet  of  removing  the  houae.  and  putting  It  In 
M  good  condition  afl  It  waa  before,  would  not 
have  exceeded  (100.  Held,  that  when  the  partlM 
made  the  oontmct.  and  stipulated  for  damagce  in 
c«M  of  breach,  filing  the  amonnt  afe  $600.  the; 
conld  not  luve  had  In  contemplation  aotual,  com- 
pensatory damages;  and  therefore.— JfeU,  that 
the  sum  of  |6U0  meotioDed  In  such  oootraot  aa 
Jtquldatcd  aod  avoertained  damages  must  be 
treated  aa  a  peoaltsr,  and  not  as  liquidated  dam- 
ages. 

<OotoberlO,lBBl.) 

ERROR  to  tbe  District  Court  for  lAbette 
CouDiy  to  review  a  juds^meot  Id  favor  of 
plaintiff  in  an  action  brought  to  recover  tbe 
sum  of  $600  as  liquidated  damagea  for  the 
breach  of  a  cootracl.  Reverted. 

SlHlement  by  Valentine*  J.: 

This  wits  an  action. |>i:ought  in  the  District 
Court  of  Labette  Cdimty  by  L.-H.  Kemper 
Against  ,C.  H.  Condon  to  recover  $500  as 
liqui'dated  damages  for  the  alleged  breach 
of  the  followint:  wiiMen  (U)nlntct,  to  wit: 

Even  where  the  parties  eypremlyfltlpnlnte  in  the 
recitals  of  the  oootmot  tbav  the  sum  mentioned 
shall  be  regarded  as  liquidated  and  aseertaloed 
damages,  and  not  as  a  "peaalty."  or  where  any 
other  lamtuage  equally  conohislve  bad  been  used, 
the  oourti  wOl  still  ooostrue  tlie  recitals  as  la  the 
nature  (>f  a  contract,  and  restrict  the  measure  of 
(Iftmases  to  such  as  the  evidence  shows  have  l>een 
actually  received.  Kcmble  v.  Farren.  6  Bfog.  141; 
Dennis  v,  Cummins.  8  Juhns.  Cas.  SBT;  Jaokaon  v. 
Beker.K  Edw.  t;h.4n,  01..  ed.  47D;  Kelndellv.  EkibeU. 
4  C.  B.  sr.  fl.  W;  Curry  v.  I^r,  T  Pa.  470;  Baird  v. 
ToUlver.  6  Humph.  189;  Moore  v.  Platte  Oo.  B  Mo. 
4ft7:  Sbreve  v.  Breratoo,  H  Pa.  ITS;  Re  Newman.  U  R. 
A  Ch.  Div.  nit  Boys  T.  Anoall,  ft  Bliic^  H.  CL  800: 
HoniCT  T.  Fttntoff.  9  Heea.  ft  W.  618;  lAinoa, 
BlRhts.  Bemedlee  &  Praotloe.  I  £648. 

The  question  Is  held  to  depend  upon  the  meaning 
*acd  Intent  of  the  pnrtieB  as  gathered  from  a  full 
view  of  the  provisions  of  the  contract,  the  terms 
UMid  to  express  such  Intent,  and  the  peculiar  cir- 
cumstances of  the  subject  matter  of  the  a(rn>ement. 
Dakfn  v.  WilllamB.  17  Wend. 447,  affirmed.  SS  Wend. 
201;  Shute  v.  Hamilton.  8  Daly.  462;  Perkins  v.  Ly< 
man.  11  Mass.  76;  Streeper  v.  Williams,  48  Pa.  150; 
Chase  v.  Allen,  18  Oray.  42. 

The  contractual  atrreement  of  the  parties  must 
control,  and  the  true  Inquiry  Is,  What  was  the  un- 
dortaklngf  Whether  It  wasadvantageoua  or  other- 
wise for  Ibe  oontiBctlng  parties  to  make  this  par- 
ticular con  traot.  Is  immaterial,  if  tbe  Intent  Is  clear. 
Bagley  V.  Peddle,  M  N.  T.  4(»;  Hosmer  v.  True,  19 
Barb.  106;  CushlDg  v.  Drew,  BT  Mms.  445. 

So  the  use  of  tbe  word  "penalty,"  or  tbe  term 
■'liquidated  damages,"  does  not  oonclnsirely  show 
this  intention.  If  the  entire  agreement  IndloalM  a 
different  riew.  Chamberlain  v.  Bagley.  11  N.  H. 
iOK:  Dlnieoh  v.  Corlett,  18  Moore.  P.  C.  1B9:  Davis 
V.  Penton,  8  Bam.  &  C.  816;  Davis  v.  Freeman,  10 
Mich.  188. 

The  rule  established  by  tbe  prloolpal  caaa  to  fur- 
ther Illustrated  by  the  following  deolidons:  Basye 
T,  Ambrose,  88  Ho.  88;  Clark  v.  Kay,  86  Qa.  408; 
DaUy  V.  Utchflcld.  lU  Hlob. ».  Oower  v.  Saltmanh; 
11  Mo.  ni:  NMh  V.  Hermosilla.  tt  Cal.  884;  Halde- 
man  v.  Jennings,  14  Ark.  3S9:  Foley  r.  HcKe^an, 
4  Iowa.  1:  Balrd  v.  ToUlver^  6  Humph.  ISO;  WUson  v. 
Omham.  14  Tex.  888;  Lord  v.  Gaddla.  9  Iowa.  866; 
Hallock  T.  Slater.  Id.  GIW;  Abrama  V.  Kounts.  4 
Ohio,  814:  Bieketson  v.  RIobardson,  1»  Cal.  390: 
Llntey  v.  Anesley,  S8  K.  C.  166;  Hammer  r.  Bredden- 
Dach,811fo.4B(  LongT.  Io«1.48Ho.  6Uu 
18UR  A. 


Oct., 

"This  agreement  between  L.  Kemper  and 
C.  M.  Condon  wltncsseth,  that  whereas,  the 
said  Kemper  has  sold  W  aaid  Conddo  lot  7, 
block  88,  in  Oswego.  BTansas,  said  Condon, 
aa  a  part  of  the  consideration  therefor,  agnn-s 
to  erect  thereon  a  two-story  stone  or  brick 
building,  not  less  than  100  feet  deep,  within 
six  months,  aod  to  give  use  of  the  north  wall 
thereof  to  said  Eeiiiper ;  or  else  rumovc  tlio 
bouse  now  on  lot  6,  in  said  block  ;i8,  three 
feet  north  of  where  it  now  stands,  as  said 
Condon  shall  elect  to  do,  and  put  said  build- 
ing in  as  good  condition  as  it  is  in  its  pres- 
ent location.  It  Ifl  mutually  agreed  between 
said  parties  that  a  failure  on  the  part  of  said 
Coodon  to , perform  tliese  pbliuations  aliall 
entitle  said  Kemper  to  recover  from  him  tlie 
sum  of  five  hundred  dolliira  as  liquidated 
and  ascertained  damages  for  titc  breach  of 
this  contract.  C.  M.  Condon.  Uswego,  Kan- 
sas, March  11,  1887."  Tbe  defendant  an- 
swered as  follows:  "Said  defendant  admits 
the  execution  and  deliver;  of  the  writEug 
marked  '  Exhibit  A, '  attached  to  and  made 
part  of  plaintiff's  petition,  but  he  allege* 

A  sura  named  in  an  agreement  eoritalniiv  dis- 
connected stipulations  of  various  doarees  of  Im- 
portance, will  be  oonsldeted  as  a  penalty,  thongli 
It  Is  called  la  tlie  agreement  UQuldaled  danuutea, 
unleasttoe  agreement  specify- tk«  paxiioulah  stipu- 
lation or  stipulations  to  whldi  tbe.r  liquidated 
datnages  are  to  be  confined.  Astley  v.  Weldoo.  3 
Bos.  Sc  P.  846;  Kemble  v.  Parren,  6  Blng.  141;  Boys 
V.  Aaoell.  6  Blqg.  N.  C  880;  Horner  r.  Flintofl.  9 
Keea.  *  W.  678;  Cheddlck  v.  Harsh,  81  IT.  J.  L.  463; 
Whltileld  V.  Levy,  8SN.  J.  L.  1«. 

If  upon  the  face  of  the  Instnitnent  It  be  doubtful 
whether  tbe  contracting  parties  intended  tluit  the 
sum  speclBed  In  the  agreement  sbaU  be  •  penalty 
or  Uquldatad  damages,  tbe  iDOimatfon  of  oomrts  Is 
tooooafder  tte  oontmot  as  oreatlog  a  penalty  to 
oorerthe  damagea  actually  miitaloed  by  a  breech 
of  theocmtract,  and  not  llqulda:ied  damages.  Crls- 
dee  V.  Bolton,  2  Oarr.  *  P.  £40;  Taylor  v.  Soodiford. 
20  U.  a  7  Wheat.  13. 6  L  ed.  884:  ChUllner  v.  ChQ- 
llner.  S  Tee.  Sr.  SSS;  Shute  T.  Taylor,  8  Met,  61; 
Dfmech  v.  Corlett,  12  Moore.  P.  C.  199;  Coles  v. 
Sims,  &  De  O.  M.  &  G.  1:  Hahn  v.  HorFtman,  U 
Bush,  849;  Tenner  v.  Hammond.  80  Wis.  !77;  Btreep- 
er  V.  WUIlanv,  48  Pa.  400;  Lynde  Thompson.  % 
Allen.  456:  WaUIs  v.  Carpenter.  18  Allen.  19;  OreeD 
V.  Price,  18  Mees.  k  W.  701;  Pom.  Eq.  Jur.  I 

The  tendency  of  late  years  has  been  to  regard  the 
statements  of  the  contracting  parties  as  to  llqut- 
dated  damagee  In  the  llRht  of  a  -penalty;  and  un- 
less thu  contrary  Intentton  la  unequivocally  ex- 
pressed,  harsh  proTlstons  will  be  avoided,  and  com- 
ponaatloD  In  the  way  of  a  penalty  will  be  decreed. 
Gammon  v.  Howe,  14  Me.  £50;  Bichanb  v.  Edlck, 
17  Barb.  860;  Leggett  v.  New  York  Mut.  I..  Ins.  Co. 
63  N.  T.  aU;  Bright  v.  Rowland.  8  Bow.  (Mlaa.)  aUc 
fiamUton  v.  Overton,  6  Blackf.  20C;  Hoag  v.  Mc- 
Glnnls.  28  Wend.  168;  Brown  v.  Bellows,  4  Pick.  179- 
Balrd  v.  Tolilver,  6  Humph.  186;  Wallace  v.  Car- 
penter.  wpro;  Watts  v.  Sbepptu'd,  8  Ala.  486;  Hodgea 
V.  Slug,  r  Met.  663;  Owens  t.  Hodgee,  1  HoWoll.  I*. 
106:  Moore  v.  Platte  Oo.  8  Ho.  467. 

The  tendency  aod  preference  of  the  Jaw  Is  to  re- 
gard a  sum  stated  to  be  payable  If  a  contract  Is  not 
fulfilled  as  a  penalty  and  not  as  Itquklated  dam- 
ages. Yet  courts  endeavw  to  learn,  from  the  sub- 
ject matter  of  tbe  oontraot,  tbe  nature  of  tlie  stipu- 
latioDfl.  and  tbe  sorronndlng  clroumstanoca,  what 
was  tbe  real  Intent  of  ttie  parttaa,  aod  are  goveciM* 
br  sueh  toteat,  OoiUniv.  Ik«ir,8nU88.Mi. 
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tbe  fact  to  be  that  said  wrftlDg  was  executed 
and  delivered  under  a  misappreheosion  and 
a  mistake  of  tlie  facts  ia  refereoce  to  the 
subject  matter  of  the  transactioQ  therein  re- 
ferred to  as  they  actually  existed,  aod  that 
but  for  such  mistime  such  writing  would 
not  have  been  executed.  Defendant  alleges 
that  plaintiff  was  the  owner  of  lots  6  and  7, 
in  block  38,  in  the  City  of  Oswego,  Kansas. 
Thst  the  frame  house  mentioned  in  said 
writing  belonged  to  plaintiff,  and  was  ap- 
purtenant to  said  lot  9.  That  defendant 
aejroiiated  for  and  purchased  from  plaintiff 
said  lot  7  with  a  view  of  erecting  thereon  a 
stone  or  brick  building.  That  at  the  time 
of  pnrcbasiog  said  lot  7,  and  of  executing 
and  delivering  said  writing,  both  plaintiff 
and  defendant  understood  and  believed  that 
said  fnune  house,  mentioned  in  said  writings 
and  which  belonged  on  mi  was  appurtenant 
to  said  lot  0,  stood  on  the  line  between  said 
lots  6  and  7 ;  tlie  main  part  of  it  being,  as 
said  parties  supposed,  on  lot  6,  and  aoout 
two  or  three  feet  in  width  of  it  standing  on 
said  lot  7.  That  to  permit  defendant  to  hulld 
oo  his  said  lot  7  would  necessitate  the  re- 
moval of  said  house,  as  said  parties  believed, 
some  three  feet  to  the  north.  That  plaintiff 
■old,  and  defendant  i>ought,  said  lot  under 
such  belief.  That  plaintiff.  In  negotiating 
for  the  sale  of  said  lot  7,  objected  to  beiug 
put  to  the  expense  of  removinz  said  house 
so  that  it  would  all  stand  on  his  own  lot  6, 
or  insisted,  if  be  were  put  to  such  expense, 
be  should  be  compensated  therefor ;  and  to 
this  defendant  assented,  and  agreed  that  he 
wonld,  at  his  own  expense,  remove  said  frame 
house  so  tliat  it  should  entirely  stand  on  said 
lot  6,  and  far  enough  across  the  line  between 
said  lots  6  and  7  not  to  interfere  with  the 
erection  of  a  wall  on  said  line,  and  put  it 
in  as  good  condition  aa  it  then  was,  where 
it  th«B  stood;  or  if  he  should  so  elect,  in- 
BUad  of  removing  and  repairing  satd  house 
asafoiesaid,  he  might  erect  on  said  lot  7  a 
Ivick  or  stone  huilding  not  less  than  100  feet 
deep,  and  give  plaintiff  the  use  of  the  north 
vbU  thereof  aa  compensation  for  his  mov- 
ing and  repairing  said  house  as  aforesaid. 
Tut  it  was  to  meet  such  contingency,  and 
secure  such  end,  that  said  writing  was  exe- 
cuted and  delivered.  That  thereafter  this 
defendant  elected  not  to  erect  said  stone  or 
brick  building  on  said  lot  7,  and  not  to 
furnish  plaintiff  the  use  of  the  north  wall 
thereof.  That,  by  agreement  between  satd 
plaintiff  and  ^Fendant,  said  block  was  after- 
wards surveyed,  and  the  fact  was  then  ascer- 
tiined  that  said  frame  building  did  not  stand, 
as  both  of  said  parties  had  supposed  it  did, 
across  the  line  between  said  lots  6  and  7,— a 
part  on  6  and  a  pa|t  on  7,— but  that  it  all 
^n  stood  on  said  lot  6,  and  so  far  from  the 
line  between  lota  6  uid  7  as  not  to  interfere 
with  the  erection  of  a  wall  thereon,  and 
tberefon  a  removal  of  said  frame  building 
was  umieoessBiy,  and  would  be  of  advan- 
whatever  to  plaintiff.  Defendant  alleges 
that  the  only  purpose  on  the  part  of  plain- 
tiff or  defendant  in  the  execution  and  de* 
livery  of  said  writing  was  to  indemnify 
plaintiff  against  cost  and  expense  in  Uie  re- 
moval and  repair  of  said  bouse  as  aforesaid, 
1SL.B.A. 


and  tliat,  had  plaintiff  desfred  lts  removal  af- 
ter tlie  fact  in  reference  to  its  trae  location  was 
ascertained,  he  could  have  had  it  removed 
three  feet  north  of  where  it  then  stood,  and 
put  in  as  good  condition  as  it  was,  where  it 
then  stood,  at  a  cost  and  expense  of  not  to 
exceed  $100.  That  said  bouse  coold,  at  the 
time  of  the  execution  of  said  writing,  or  at 
any  time  since  then,  have  been  removm  three 
feet  north  of  where  it  then  stoml  and  now 
stands,  and  put  In  aa  good  condition  aa  it 
then  was,  in  Its  then  location,  at  a  coat  of 
not  to  exceed  $100.  Tliat  in  no  event  could 
plaintiff's  damage,  bad  he  desired  to  have 
had  said  bouse  removed,  exceed  one  hundred 
dollars.  That  to  indemnify  against  such 
possible  damage  was  the  only  object  in  giv- 
ing said  writing.  Defendant  alleges  that 
plaintiff  has  not  removed  said  house,  and 
has  in  no  way  been  to  any  cost  or  expense  on 
account  of  tlie  rranoval  of  snid  bouse,  or  for 
any  other  purpose  referred  to  in  any  way  in 
said  writing.  Defendant  denies  that  plain- 
tiff has  su&red  any  damnge  on  his  account, 
and  denies  any  liability  to  him  in  any  re- 
spect. Wherefore  defendant  asks  that  this 
cause  be  dismissed,  and  that  be  recover  his 
coBto  herein."  The  plaintiff  replied,  deny- 
ing every  allegation  of  the  answer  incon- 
sistent with  the  allegations  of  his  petition. 
When  the  case  was  called  for  trial,  the 
plaintiff   moved   for  judgment  upon  the 

fileadings;  and  the  court  sustained  tlie  mo- 
ion,  and  rendered  judgment  accordingly  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  $600,  with  interest  and  costs ;  and  the 
defendant  excepted,  and  afterwards,  as  plain- 
tiff in  error,  brought  the  case  to  tUs  court 
tor  review. 

MetiTS.  Cam  4i  GImmm.  for  pkinttfT  In 

error: 

The  .tendency  of  courts  is  to  bold  a  sum 
named  as  a  penalty  rather  than  liquidated  dam- 
ages, when  such  a  constmcllon  is  at  all  com- 
patible with  tbe  language  used-  and  the  condi- 
tions of  the  contract  entered  Into.  Notwith- 
standing the  language  used,  they  will  not  find 
tbe  intention  to  nave  been  to  consider  a  sum 
named  as  liquidated  damage  wtien  it  is  to  se- 
cure the  performance  of  semaf  items  of  une- 
qual value  or  importance,  the  value  of  which 
can  be  accurately  determined;  and  especially 
win  they  so  hold  when  tbe  sum  named  Is  great- 
ly diiiproportioned  to  tbe  damage  which  may 
be  sustained. 

Kanble  v.  Farren.  B  Blng.  141;  8  Parsons, 
Cont.  pp.  167-159;  Wood's  Mayne,  Dam.  p. 
213.  173.  178,  p.  318.  ^  188,  169,  m>. 
209,  210;  Sedgw.  Dam.  p.  889;  Spencer  v.  7V^ 
deti,  6  Cow.  144;  f^rv.  Smith,  1  Denio,  464; 
IToag  V.  McOinnia,  38  Wend.  168;  Wallii  v. 
Carpenter,  18  Allen,  19;  Skute  v.  Tayhr,  5 
Met.  61;  Hiffffinaan  v.  Wrf,  14  Gray,  166; 
Lampman  v.  Chehran,  16  N.  T.  376;  OotwU 
V.  Lawrenee.  88  N.  T,  71:  Ls/man  v.  Birtew*. 
40  Wis.  608:  Carter  t.  Bttmn,  41  Minn.  633; 
/ferry  v.  Wudom.  8  Ohio  St.  341;  Taj/loe  t. 
Sand^ord,  20  U.  8.  7  Wheat.  13.  6  h.  ed.  884. 

For  a  clear  statement  of  the  rule  as  to  when 
a  sum  named  is  to  be  considered  a  penalty  and 
when  liquidated  damages,  see — 
Ciemeat»  y.  SAvgim  Bitar  £  A  A  Ob.  188 
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Fa.  445.  8ee  «Im)  6t.  Louia  4i8.F,  B.Cq.  v. 
eShoemaker.  S7  San.  677;  Meatwote  t.  0mmtl, 
as  KaD.  693. 

Jlr.  J.  H.  KorrUwB  for  deteodant  in 
error. 

Valentine.  J.,  delivered  the  opinion  of 

the  court : 

The  substantial  questioo  involred  In  this 
i-outroversy  is  whether  the  plaintiff  below, 
H.  Kemper,  may  recover  irom  the  defend- 
ant below,  C.  M.  Condon,  the  sum  of  (500 
a»  agreed  and  liquidated  damages,  or  whether 
lie  can  recover  only  the  amount  of  his  actual 
loss  or  damage  rcsultioK  from  the  breach  of 
the  contract  aued  on,  wTiicb  amount,  accord- 
ing to  the  facts  of  the  case  as  presented  to 
us,  cannot  exceed  $100.  The  contract  upon 
which  Kemper  seeks  to  recover  contains  the 
following  among  other  stipulations:  "It  is 
mutually  agreed  between  said  parties  that  a 
failure  on  the  part  of  said  Condon  to  per- 
form these  obligations  shall  entitle  said 
Kemper  to  recover  from  him  the  sum  of  $500 
us  liquidated  and  ascertaioed  damages  for  the 
breacii  of  this  contract. "  It  will  be  seen  that 
the  parties  themselves  have  used  tbe  words 
"liquidated  md  ascertained  damages;"  but 
nearly  all  the  authorities  agree  that  neither 
these  words,  nor  any  other  words  of  similar 
import,  are  conclusive,  but  tliat  tlie  amount 
named,  notwithstanding  the  use  of  sucli 
words,  may  nevertheless  l>c  nothing  more 
than  a  penalty.  Some  of  such  authorities 
are  the  following :  Lampman  v,  Cocliran, 
16  N.  Y.  275  ;  Ayen  v.  Pea»,  12  Wend.  393  ; 
Hmg  V.  MeGinnit,  23  Wend.  163 ;  BeaU  v. 
Hayet,  6  Sandf.  640;  Gr<m  v.  Oro^,  IS 
Jc^s.  319;  Jaekamt  v.  Baker,  3  Edw.  Ch. 
471,  6  L.  ed.  470;  Shrew  v.  Bnreton.  51  Pa. 
173;  Fitmatrieh  v.  Cottinffham.  14  Wis.  219; 
Ftskv.  Orajf,  11  Allen,  182;  WallCev.  Car- 
penter,  13  Allen,  19;  Br  parte  Pollard.  2 
Low.  411;  Baejfe  v.  Atnbrose.  28  Mo.  39; 
Carter  v.  l^rom,  41  Minn.  522 ;  Sehrimpf  v. 
TeniUMM  Mfg.  Co.  86  Tenn.  319;  BaUertian 
V.  Jetminga,  14  Ark.  329;  Davis  v.  Frefman, 
10  Midi.  188;  Hahu  v.  ITorttman,  12  Bush, 
349;  Low  v.  NoU^,  16  111.  475;  KembU  v. 
Farren,  6  Bing.  141 ;  Daviee  v.  Penton,  8 
Bam.  &  C.  316;  Borrier  v.  Flintoff.  9  Mees. 
&  W.  678;  Heuiman  v.  Capper,  L.  R.  4  Ch. 
Div.  724. 

Of  course  the  words  of  the  parties  with 
respect  to  damages,  losses,  penalties,  forfeit- 
ures, or  any  sum  of  money  to  be  paid,  re- 
ceived, or  recovered,  must  be  given  due  con- 
sideration, and.  in  tbe  absence  of  anything 
to  thC'  contrary,  must  be  held  to  have  con- 
trolling force ;  but  when  it  may  be  seen  from 
the  entire  contract,  and  the  circumstaoces 
under  which  the  contract  was  made,  thnt  tbe 

Sanies  did  not  have  in  contemplation  actual 
nmages  or  actual  compensation,  and  did 
.not  attempt  to  stipulate  with  reference  to  the 
payment  or  recovery  of  actual  damages  or 
actual  compensation,  tlien  the  amount  stipu- 
lated to,  be  paid  on  the  one  side,  or  to  be  re- 
ceived or  recovered  on  the  other  side,  cannot 
be  considered  as  liquidated  damages,  but 
must  be  considered  in  the  nature  of  a  pen- 
alty ;  and  this,  evrji  if  the  parties  should 
name  such  amount  "liquidated  damages." 
13  L.  n.A. 


The  following  text-books  upon  tliis  subject 
may  be  examined  with  much  profit:  1 
Seclgw.  Dam.  8th  ed.  chap.  12,  889-437: 
1  Sutherland,  Dam.  pp.  475-580,  chap.  7,  S6; 
13  Am.  &  Eng.  Encyclop.  Law,  pp.  857- 
868;  1  Pom.  Eq.  Jur.  §8  440-447  ;  3  Parsons, 
Cont.  pp.  156-163,  §  2. 

The  text-books  upon  this  subject  unite  in 
saying  that  the  tendency  and  preference  of 
the  law  is  to  regard  a  stated  sum  as  a  pen- 
alty, instead  of  liquidated  damages,  because 
actual  damages  can  then  be  recovered,  and 
the  recovery  be  limited  to  such  damages.  1 
Sutherland,  Dam.  490;  13  Am.  &  Eng.  En- 
cyclop.  Law,  pp.  858,  860.  Tlie  decisions  of 
this  court  are  also  in  this  same  line.  The 
only  decisions  of  this  court  upon  tbe  subject 
of  liquidated  damages  are  the  followin.i^: 
Kitrtz  V.  Sponable,  6  Kan.  395;  Foote.  v. 
fragile,  13  Kan.  155 :  .Sit.  f/mie  tft  S.  ?:  R. 
Co.  V.  Sftoemaixr,'^  Knn.  677;  Bleattivte  v. 
Gorrell,  3^  Km.  6ri4. 

We  arc  sHtisfifid  with  tbe  foregoing  decis- 
ions of  this  court,  but  they  do  not  go  to  the 
extent  of  controlling  the  decision  in  the 
present  case.  The  last  case  cited  is  supported 
by  tlie  following  additional  cases:  Dart* 
V.  Oilktt,  52  N.  K.  126;  Caetcell  v,  Jofirn>o», 
58  Me.  164:  Biirnllv.  Daggett.  77  Me.  64.'>. 

In  1  Sedgwick  on  Damages,  8th  ed.,  the  fol- 
lowing among  other  language  is  used  :  "From 
the  foregoing  we  derive  the  following  as  u 
general  rule  governing  the  whole  sulijcot : 
Whenever  the  damnees  were  evidently  the 
subject  of  calculation  and  adjustment  be- 
tween the  parties,  and  a  certain  sum  waa 
agreed  upon  and  intended  as  compensntiou. 
and  is  in  fact  reiisonable  in  amount,  it  will 
be  allowed  by  the  court  as  liquidated  dama- 
ges." Section  405.  "And  here  we  are 
brouglit  back  by  a  somewliat  circuitous  path 
to  the  great  fundamental  principle  which 
underlies  our  whole  system,— that  of  com- 
pensation. The  great  object  of  this  system 
18  to  place  the  plaintiff  In  as  good  a  position 
as  he  would  have  had  if  his  contract  had  not 
been  broken.  So  long  as  parties  themselves 
keep  this  principle  in  view,  they  will  be  al- 
lowed to  agree  upon  such  a  sum  as  will  prob- 
ably be  a  fair  equivalent  of  a  breach  of  con- 
tract. But  when  they  go  beyond  this,  and 
undertake  to  stipulate,  not  for  compensa- 
tion, but  for  a  sum  out  of  all  proportion  to 
the  measure  of  liabllftv  which  the  law  re- 
gards as  compensatory,  then  the  law  will  not 
allow  the  agreement  to  stand.  In  all  agree- 
ments, tticrofore,  fl.ting  upon  a  sum  in  nd- 
vancc  as  the  riicasure  or  limit  of  liability, 
the  final  question  is  whether  the  subject  of 
tlie  contract  is  such  that  it  violates  this  fun- 
damental rule  of  compensation.  If  it  does 
80.  the  sum  fixed  is  necessarily  a  penaltj. 
If  it  does  not  do  so,  the  question  arises,  as 
in  any  other  contract,  as  to  what  agreement 
the  parties  have  actually  made  ;  and  here,  as 
in  all  other  cases,  tbelr  intention,  as  aaccr- 
tftincd  from  the  language  employed,  is  n 
guide."  Section  406.  "  Where  the  stipulatetl 
sum  is  wholly  collateral  to  the  object  of  llie 
contract,  being  evidently  inserted  merely  as 
security  tor  iierfbrmaucc,  it  wilt  not  be  al- 
lowed HS  1{qu{dnte<l  damages."  Section  410. 
"Whenever  on  amount  stipulated  is  to  be 
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paid  OD  tke  non-payment  of  a  leas  amount, 
or  OD  default  !□  deUTering  a  thing  of  less 
value,  tlw  sum  will  geoerally  be  treated  as 
a  penalty."  Section  411.  **^Whenever  tbe 
itipulated  sum  ts  to  be  paid  on  breach  of  a 
contract  of  such  a  nature  that  the  loss  may 
be  much  greater  or  much  less  than  the  sum, 
it  will  not  be  allowed  as  liquidated  dama- 
Section  412.  "A  sum  fixed  as  secur- 
ity for  the  performance  of  a  contract  contain- 
ing a  number  of  stipulations  of  widely 
dinerent  importance,  breaches  of  some  of 
which  ore  capable  of  accurate  valuation,  (or 
any  of  which  the  stipulated  sum  is  an  exces- 
sive compensation,  is  a  penalty."  Section 
413.  "If  the  contract  is  one  in  which  the 
measure  of  damages  for  part  performance  is 
uscertainable,  and  a  sum  is  stipulated  for 
breach  of  it,  Oxi&  sum  will  not  be  allowed 
u  liquidated  damages.  In  case  of  a  partial 
breach.*  Sectfon  415. 

Ib  1  Pomeroy  on  Equity  Jurispmdence  the 
following  language  is  used:  "Where  an 
Hgreement  contains  provisions  for  the  per- 
formance or  non-pcrfwmance  of  several  acts 
of  different  degrees  of  importance,  and  then 
a  certain  sum  Is  stipulated  to  be  paid  upon 
ft  violation  of  anr  or  all  of  such  provisions, 
aod  tbe  sum  will  be  In  some  instances  too 
large,  and  in  others  too  small,  a  compensa- 
tion for  the  injury  thereby  occasioned,  that 
Bum  is  to  be  treated  as  a  penalty,  and  not  as 
liquidated  damages.  This  rule  has  been  laid 
down  in  a  somewhat  different  form,  as  fol- 
lows: Where  the  agreement  contains  provis- 
ions for  tlie  performance  or  non- performance 
of  acts  which  are  not  measuraole  by  any 
exact  pecuniary  standard,  and  also  of  one  or 
more  other  acts  in  respect  of  which  the  dam- 
ages are  easily  ascertainable  by  a  jury.  aiMl 
a  certain  sum  Is  stipulated  to  be  paid  upon 
a  violatioD  of  any  or  all  o{  these  provisions, 
such  sum  must  be  taken  to  be  a  penalty." 
f?ection  448.  "Whether  an  agreement  pro- 
vides  for  the  performance  or  non- performance 
of  one  single  act,  or  of  several  distinct  wid 
Mparate  acts,  if  the  stipulation  to  pay  a  cer- 
tiiin  sum  of  money  upon  a  default  is  so 
famed,  is  of  such  a  nature  and  effect  that 
it  necesaarlly  renders  the  defaulting  partT 
lisble  in  the  same  amoimt  at  all  evcDts,  both 
'vriien  his  failure  to  perform  ts  cumpk-te  and 
when  It  Is  only  partial,  the  sum  must  be  re- 
sarded  as  a  penalty,  and  not  as  liquidated 
dtmages. "   Section  444. 

In  i:)utherIaod  on  Damages  the  following 
among  other  language  is  used  :  "AVhile  no 
one  can  fail  to  discover  a  very  great  amount 
of  apparent  conflict,  still  It  wlllbe  found  on 
eumination  that  most  of  the  cases,  howcnrgr 
'mflicting  in  appearance,  have  yet^  hem  de- 
cided according  to  the  justice  and  equity  of 
the  particular  case."  Page  478.  "To  be 
potential  and  controlling  that  a  stated  sum 
IS  li({uidated  damage,  that  sum  must  bo  fixed 
as  the  basis  <rf  compeosaUon,  »ad  .substan- 
tially limited  to  it;  for  jnst  compensation 
is  recognised  as  the  univeraal  mesmiife  of 
damages  not  punitory.  Parties  may  liquidate 
the  amount  by  previous  agreement.  But. 
when  a  stipulated  sum  is  evidently  not  bnscd 
on  that  principle,  the  Intention  to  liquidate 
<Isniages  will  either. be  fouad.not  to  exist, 
33  L.  K.  A. 
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or  will  be  disregarded,  and  the  stated  snm 
treated  as  a  penalty.  Contracts  are  not  mad* 
to  be  broken ;  and  hence,  when  parties  pro- 
vide for  coDsequencei  of  a  breach,  tli^  pro- 
ceed with  leu  caution  than  If  that  event  was 
certain,  and  they  were flxingasum  absolutely 
to  be  paid.  The  intention  in  all  such  caaes 
is  material ;  but,  to  prevent  a  stated  sum 
from  being  treated  as  a  penalty,  the  intention 
should  bo  apparent  to  liquidate  damages  in 
the  sense  of  making  just  compensation.  It 
is  not  enough  that  we  parties  express  the  in- 
tention that  the  stated  sum  shuli  be  paid  im 
case  of  a  violation  of  the  contract.  A  pen- 
alty is  not  converted  into  liquidated  dama- 
ges by  the  intention  that  it  be  paid.  It  is 
intrinsically  a  different  thing,  and  the  in- 
tention that  it  be  paid  cannot  alter  its  nature. 
A  bond,  literally  construed.  Imports  an  in- 
tention that  the  penalty  i^all  be  paid  If 
there  be  default  in  the  performance  of  the 
condition ;  and  formerly  that  was  the  legal 
effect.  Courts  of  law  *  now,  however,  ad- 
minister the  same  equity  to  relieve  from 
penalties  in  other  forms  of  uontract  as  from 
those  in  bonds.  The  evidence  of  an  intention 
to  measure  the  damage,  therefon^  is  aeldom 
satisfactory  when  the  amount  stated  varies 
materially  from  a  just  estimate  of  the  actu^ 
loss  fioaUy  sustained."  Pages 480,  481.  Bee 
also  especially  S  Parsons,  Cont.  6th  ed.  p. 
156  et  aeq. 

MsMj  courts  hold  that  tbe  intention  of  the 
parties  must  govern,  but  sav  that  if  the 
damages  stipulated  to  bo  paio,  leceived,  or 
recovered  on  the  breach  ox  the  contract  are 
out  of  propwtion  to  the  actual  damages  ttiat. 
might  be  sustained,  then  the  parties  could 
not  in  fact  bavo  intended  liquidated  danmses. 
but  merely  a  penalty,  whatever  their  Ian-, 
guage  might  be.  Ouier  courts  bold,  that  it 
makes  tH>  difference  what  the  intention  of  the 
parties  might  be ;  that  the  nature  of  the  cob<- 
tract  itself  most  gcnwi,  and  if.  the  amount 
stipulated  to  be  paid,  received,  or  recoTcml 
is  out  of  all  proportion  to  the  actual  dam- 
ages that  might  be  sustained,  then  such 
amount  must  be  treated  as  a  penalty,  what- 
ever may  have  been  tbe  intention  of  the 
parties;  that  in  fact,  and  in  the  very  uatunc 
of  things,  such  amount  would  be  a  penalty, 
and  could  not  be  anything  else;  that  tike 
parties  could  not  by  misnaming  the  amoUDE,_ 
and  calling'it  liqnidiitcd  dahinges,  nmke'tt' 
such.  In  this  connection  the  following  lan- 
guage of  Judge  Christinncy,  who  delivered 
the  opinion  of  the  court  in  the  case  of  JaqnitU 
v.  Htidtott,  5  Mich.- 123,  136.  137,  is  ipslruc- 
tivc:  "Again,  the  attempt  to  place  this- 
question  upon  the  intentiou  of  the  parties^, 
and  to  mitke  this  the  governing  considenitioB, 
necessarily  implies  tliat,  if  the  intention 
make  the  sum  stipulated  damages  shoubl 
clearly  appear,  tbe  court  would  enforce  the. 
contract  aooordinff  to  that. intuition.  To  test 
this,  let  it  be  asked  whether,  in  each  a  cmm.- 
if  it  vrere  adnHted  tliat  tbe  parties  setnnlTy- 
intendcd  the  snm- to  be  consMered  as  stipu- 
lated damages^,  and  not  as  a  penalty,  a  (.■ourt 
of  law  woiild  enforce  It  for  the  amount  Blip- 
nlated.  Clearly,  they  could  not,  witliout 
going  back  to  the  technical-  and  long-ex- 
ploded doctrine  which  gave  the  wbole-pen-> 
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ally  of  the  bond,  without  reference  to  the 
damages  actually  Bustained.  They  would 
tiiUB  be  sinijply  changing  the  names  of  thf  ngs, 
and  enforclDg,  under  the  name  of  stipulated 
damages,  what  in  its  own  nature  is  but  a 
penalty.  The  teal  question  in  this  class  of 
cases  will  be  found  to  be,  not  what  the  par- 
ties intended,  but  wbether  the  sum  is  in  jTact 
in  the  nature  of  a  penalty ;  and  this  is  to  l)e 
determined  by  the  magnitude  of  the  sum,  in 
connection  with  the  subject  matter,  and  not 
at  all  by  the  words  or  the  understanding  of 
the  parties.  The  tntentlon  of  the  parties 
cannot  alter  it.  While  courts  of  law  gave 
the  penalty  of  the  bond,  the  parties  Intended 
the  payment  of  the  penalty  as  much  as  they 
now  intend  the  payment  of  8ti[>ulatcd  dam- 
ages. It  must  therefore,  we  think,  be  very 
obvious  tJiat  the  actual  Intention  of  tlio  par- 
tied  in  this  class  of  cases,  and  relating  to 
this  point,  is  wholly  immaterial ;  and, 
though  the  courts  have  very  generally  pro- 
fessed to  base  tlieir  decisiobs  upon  the  inten- 
tion of  the  parties,  that  intention  is  not,  and 
cannot  be,  made  the  real  basis  of  these  de- 
cisions. In  endeavoring  to  reconcile  their 
decisions  wtth  the  actual  Intention  of  the 
parties,  the  courts  have  sometimes  been  com- 
pelled to  use  language  wholly  at  war  with 
any  idea  of  interpretetlon,  and  to  say  'that 
the  parties  must  be  considered  as  not  mean- 
ing exactly  wliat  they  say."  Ihmer  v. 
FHntcf,  9  Mees.  &  W.  «78.  per  Parke,  B. 
May  ft  ndt  be  said,  wMi  at  least  equal 
[wopriety,  that  the  courts  have  sometimes 
aaid  what  ther  did  not  exactly  mean.**  And 
in  the  case  of  Mper  v.  ffarf,  40  Mich.  S17, 
ASS.  the  Supreme  Court  of  Michigan  held  as 
foUowi :  "Just  comprasatlon  for  the  injury 
sustained  is  the  principle  at  which  the  law 
aims,  and  the  parties  will  not  be  permitted, 
by  express  stipulatiiw,  to  set  this  fffinclple 
aside.** 

We  might  quote  fiKther  tarn  the  text- 


books and  the  reported  cases,  but  we  think 
the  foregoing  is  sufficient;  and  from  the 
foregoing  it  certainly  follows  that  the  plain- 
tiff below,  Kemper,  cannot  "recover"  ** the 
sum  of  $500  as  liqntdated  and  ascertained 
damages  for  the  breach  of  this  contract." 
notwithstanding  such  is  the  language  at  the 
contract.  If  tue  defendant,  Condon,  had 
removed  the  building  situated  on  lot  6  three 
feet  north,  and  had  then  put  the  same  in  as 
good  condition  as  it  was  before,  he  would 
have  so  completed  his  contract  that  not  one 
cent  of  damage  could  be  recovered  from  him ; 
and  to  BO  remove  sncb  building,  and  to 
to  put  it  in  as  good  condition  as  It  was  be- 
fore, would  not  have  cost  to  exceed  $100. 
But  mippoae  that  Condon  had  removed  the 
building,  and  then  bbve  failed  to  put  the 
same  In  as  good  condition  aa  it  was  before ; 
he  would  have  committed  a  brcacb  of  the 
contract,  but  the  actual  damages  mifrht  not 
have  been  $35.  Then,  should  the  plaintiff, 
Kemper,  recover  the  said  sum  of  $9001  Or 
suppose  that  Condon  had  removed  the  house, 
and  attempted  to  put  it  In  as  good  condition 
as  it  was  before,  but  hod  failM  to  repair  a 
loch,  or  a  small  portion  of  the  plastering, 
or  a  broken  window,  which  repairing  might 
not  have  cost  $1 ;  then,  should  Kemper  have 
the  rlfffat  to  recover  the  said  sum  of  fSOOf 
All  thlS'showB  that  the  parties  did  not  have 
in  contemplation  the  matter  of  actual  com- 

E'nsatory  damages  when  they  stipulat(>d  that 
emper  might  recover  $500  from  Condon  as 
liquidated  and  ascertained  damages,  incase 
of  a  breach  of  the  contract,  but  shows  that 
la  fact,  though  not  in  wotda,  they  fixed  the 
sum  of  $S00  as  a  penalty  to  oover  all  or  any 
damages  which  might  result  from  a  broach 
of  the  contract. 

TA«  Judffment  of  ihs  court  bdmc  wiU  he 
tened,  and  cause  remanded  for  further  pro- 
eeedlnss. 
All  the  Justices  concur. 


VERMONT  SUPBEME  COURT. 


Asber  BTJRDITT,  Admr.,  etc.,  of  Angeline 
W.  Gorbam,  Deceased,  Appt., 

V. 

Charhjs  S.  COLBDRN.  Admr..  etc.,  of  Rol- 
lios  8.  Meacham,  Deceased. 


(. 


X.  A  iaortgac«'  by  u  admlnlatntor 

IndlvtduaUjrtoblnuelf  asadmlnlBtratortoseoure 
an  tndebtedneaswblobbeoweatotbeeatateteia- 
*alM  fiH-  want  of  oMtiaottaiv  parties. 


8.  A  mortMgor's  piMtAatg  tha  mri* 
gMgpt  wblon  be  has  executed  Indlvlduallr  to 
blmself  aa  adndatstntor,  without  recording  It, 
In  a  reoetttacle  used  for  keeping  papers  belong- 
ing to  hlniBeJf  and  the  eetote,  where  It  Is  found 
after  bia  death.  Is  not  a  deltverjr;  and  Its  >nbeft- 
queot  reocwdatioD.  by  hli  saoosBor  is  ineOMtuaL 

(August  n,  tmu 

AFPSA.L  by  com^ainant  from  a  decree  of 
the  ChaDoeiy  Court  few  Rutland  Oountj- 


Nora.— Deed,  ementiale  to  vaUdtty  of. 
A  deed  must  be  signed,  sealed,  and  acknowl- 
edged, and  It  is  still  Inoperstlve  toe  any  purpose 
until  It  tsafltuaUyor.oonstnHitJTelrddtrered  br 
(be  grantor,  and  accepted  by  the  grantee.  Thb 
element  of  dellverj  Is  the  Inseparable  aooompani- 
ment  of  every  conveyance,  and  It  cannot  be  omit- 
ted without  fatal  eCTeot.  Jackson  v.  Duniap,  1 
Johns.  ObS.  114:  OoddardMCase.S  Ooke  i  h;  Stiles  v. 
Brown,  16  Tt.  BS3:  Fisher  V.  Beokworth.  80  Wis.  66: 
Hullck  T.  SoovU,  •  III.  im  Tounge  v.  OuUbeau,  70 
IT.  8. 3  Wall,  eo,  U  Ik  ed.  MB;  Chnndi  t.  OlUnia, 

18  L.  R.  A. 


lewend.  SOS;  TUrbenkB  v.  Metcalf.  8  Mass.  280; 
Overman  v.  Kerr,  IT  lowa,  40S:  Johnson  v.  yarley, 
4B  N.  H.  UO:  OooL  V.  Brown.  M  If.  H.  Pisber  v. 
Hall.  41  N.Y.  421;  VMober  v.  Htamar,  tlod.  m. 

DeUverr  imdndas  a  aarraderand  aeaeplsiMM, 
■nd  both  are  nooeeaaryto  its  oomidethni.  This 
must  be  the  result  of  a  oontnot,  tiie  meeting  of  two 
minds,  the  accord  of  two  wllla.  The  gnuuor  iDuA 
be  wltliog  and  agree  to  deliver,  and  the  graotcv 

j  must  be  willing  and  consent  to  receive,  and  this  ao* 
oord  of  wllla  mast  be  evtnoed  In  some  way  to  show 

I  the  nneqaivocai  Intention  of  both  parties  tbattho 
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dknuMfaii'  hk  Ullflledto  ftmcIoM  a  mort- 

The  facto  an  atated  In  the  opboioB. 
Jfr.  Qewpy  E.  lAwrwuMtforcomplata- 
lab 

Meadiam.  aa  administimtor,  was  an  entirely 
separate  person  from  Meacham  indiTldually. 

While  public  policy  does  not  permit  bim  In 
bi>  repieWDtatiTe  capacity  to  deal  and  contract 
with  bimadf  in  hta  lodlTnnal  eapadty,  naver- 
tbeleaB  amdi  contracta  afeln  ue  natnxe  of 
miitable  conttaeta  rather  than  void.  And 
vbenever  contracts  bo  made  result  beneflcully 
to  the  tmat  tbciy  may  be  enforced  in  favor  of 
the  trust — and  the  trustee  bimfcelf  cannot  nul- 
lify tbem. 

tetuHT.  Sdieiuk,  41  N.  T.  188:  Woemer, 
Uw  of  Admfnlitratioii.  700-702, 1066, 1067. 

DeUvery^  appears  to  have  been  accomplisb- 
ed.  nnce  the  deed  was  sifned,  sealed,  aad  de- 
livered !d  the  presence  of  attesting  witnesses, 
tod  pbtced  among  the  papers  of  the  estate  he 
isteoded  to  be  benefited  thereby. 

Smtmiife  t.  Arien^  1  Johns.  Oh.  940. 1 L. 
ed.  196. 

An  administration  stands  in  the  place  of  the 
decessed.  and  cannot  defend  agaiDst  tbismort- 

Sige,  unless  Meaebam  himself  could,  salvos' 
g  Oie  Bstne  had,  by  reason  of  his  removal, 
psased  to  another  administrator  during  bis 
Bfeame. 

Martin  v.  Martin,  1  Vt.  91.  -  — 

Mr.  J.  C.  BaJiw,  for  defendant; . 

Every  contract  necessarily  inTolvea  two  par^ 
ties:  ooe  bound  to  perform  the  contmct,  and 
tbe  other  entitled  to  have  it  performed. 

A  party  cannot  contract  with  himself. 

2  Cfaitty,  Contracta.  1889. 

Without  dcliTery  there  is  no  mortgage. 

1  Ji»es,  Hmtgages.  §  84^ 

Delivery  Is  an  Inddenl  neoessary  to  gire  ef- 
fect to  a  mortgage,  even  as  between  ibe  parties 
to  it. 

1  Jones,  Mortgages,  g  589 ;  8  Wadibura.  Real 
Ptwperij,  3s2;  Stikt  v.  Brown.  18  Tt.  608; 
DvineU  v.  Bliat.  58  Vt.  858. 

The  grantor  must  part  with  the  control  and 
ciwtodj  of  tbe  mortgue  permaQently,  with 
the  intention  of  having  it  take  effect  as  a  mort- 
gage. So  long  as  he  retains  tbe  control  of  tbe 
de«l  be  retains  tbe  title  conveyed  by  it. 

Blmore  v.  Mark$.  89  Vt.  588.  ^  Orr  v. 
(Xark,  68  Vt  186;  MeElroj/  v.  Miner,  188  Dl. 

Thfsdeed  being  foundamoag  Mr.  Heacham's 

Cpers  in  his  safe  after  his  death,  and  there 
ving  been  no  delivery  In  bis  lifetime,  no  rec- 
ord made  after  that  time  can  have  any  ^ect. 

WalA  T.  Fenmnl  Jftif.  F.  Jul  Co.  MYt 
351. 


l^ler,      delivered  the  i^lakn  of  the 

court: 

The  following  facta  are  reported:  Rollins 
S.  Heacham,  In  his  life-lime,  was  adminis- 
trator with  Uie  will  annexed  of  the  estate  of 
Angeline  W.  Gorbam,  and  became  largely  in- 
debted to  the  estate  for  moneys  that  had  come 
into  his  hands  as  sucb  admintetrator.  For  tbe 
purpose  of  securing  tbe  estate  for  this  indebu 
edness,  on  March  1, 1880,  be  made  and  executed 
a  pnmiissoiT  note  for  $1,550,  payable  to  bim-- 
self  as  administrator  on  demaad.  and  In  like 
manner  a  mortgage  of  bis  home  place,  condi- 
tioned for  tbe  payment  of  the  note.  He  never 
settled  tbe  estate,  nor  rendered  any  account  to 
tbe  probate  court.  He  converted  tbe  assets 
into  moneiy.  and  appropri^cd  It  to  bb  own  use 
in  bis  private  business.  At  tbe  time  tbe  note 
and  mortgage  were  executed,  and  at  his  do- 
cease,  he  was  indebted  to  the  estate  to  the 
amount  of  (7,000,  and  was  insolvent.  His 
debts,  besides  what  be  owed  tbe  estate,  amount- 
ed to  about  $9,000  and  bis  assets  to  aboufc 
$4,000.  The  note  and  mortgage  were  retained 
by  bim.  and  were  found  after  his  decease  \tt 
his  safe  among  other  papers  that  belonged  to- 
the  estate,  and  among  certain  deeds  and  mort- 
gages of  his  own.  Be  died  November  17, 
18»9.  His  wife  was  the  daughter  of  the  testa, 
trix,  and  is  the  only  person  iolerested  in  her 
estate.  After  Meacnam's  decease,  tbe  defend- 
ant, as  bis  adminiatralor,  banded  the  note  and 
mortgage  to  Burditt,  after  the  letter's  appoint- 
ment as  administrator  h^b  theestate  <n  Mrs. 
Qorbam,  and  Burditt  caused  the  mortgage  to 
be  reocnded  in  tbe  town  clerk's  office;  The 
question  ia  as  to  its  validity. 

Tbe  mortgage  must  be  held  invalid  for  want 
of  contracting  parties.  A  contract  necessarily 
implies  a  concurrence  of  inleotloa  in  two  par* 
ties,  one  of  whom  promises  something  to  tbe 
other,  whc^  on  bis  pert  accepts  auch  promise. 
One  person  cannot  by  his  promise  confer  a 
right  against  himself  until  tbe  penon  to  whom 
the  promise  is  made  has  accepted  the  same. 
Until  the  concurrence  of  the  two  minds,  there 
is  no  omtract;  there  is  meteiy  an  offer  which 
tbe  promisor  may  at  ny  time  retract.  Chiity, 
Cont.  0,  quoting  Potbier  Obi. 

It  Is  essential  to  the  validity  of  a  deed  that 
there  be  proper  parties.— a  person  able  to  con- 
tract, and  a  person  able  to  be  contracted  with. 
8  Washb.  Real  Prop.  217. 

To  uphold  Ibis  mortgage,  we  must  say  that 
there  may  be  .two  distinct  persons  in  one;  for 
in  law  tbe  mort^gor  and  mortg^;ee  are  Iden- 
tical. The  addition  of  the  words  "executor  of 
A.  W.  Oorbam's  estate  "  does  not  change  the 
legal  effect  of  tbe  grant,  which  Is  to  Heacham 
in  his  individual  capacity.    Id  8  Washb.  Kcal 


instrameiit  shall  take  eOeot  aocordiog  to  Its  pur- 
port and  ttfuat.  WbKK  v.  Bait.  41  N.  Y.  US; 
BnuAett  V.  Bamej.saif.  T.Mt  Best  v.  BntWD.ak 

Hun.  228. 

IttoBlesal  presumptlmi  that  where  a  oonveyaaoe 
k  lound  In  the  poneseloD  at  tbe  vraotee  or  mort- 
figee,  a  doedeUveiy  of  tbe  lostrumeatwas  tntend- 
•d.  Qreao  y.TanuOl,  SJIihSM;  Clarke  7.Raj.  1  Harr. 
*  J.  nS:  OiaDdkr  v.  Tonpleji  Cusb.  286;  aoutbern  U 
laa  &  T.  Oo.  V.  Oole,  4  Ha.  BSB;  Wud  y.  Lewis,*  Pkjk, 
fiS:  CanDlos  t.  PlnJdiavit  1 M.  fl.  SOB;  fiouston  v. 
SlutoD.UAla.41S:  Oiittsv.Torklffg.Olk  18  Ma. 
M;  Ward  V.  Boss.  1  Stair.  {Ala.1  HI 
UL.  B.  A. 


But  this  presumption  may  be  rebutted  by  evlden- 
tlary  facta  oaloolated  to  prove  the  reverse  ol  tlte 
ooDoIuslonseBtBUlslwd  the  jMesumptlon.  Will- 
iams r.  SuIUvan,  10  Btab.  Bq.  S17)  Mci>rrto  v.  Uendcr- 
Hon,  37  Hiss.  5QI;  Johnson  v.  Bakw.  4  Bam.  &■  Aid. 
440:  WolvertOD  v.  Coltlos,  34  Iowa.  238;  Adams  v. 
Frre,  3  Met.  109;  Ford  t.  Jamea,  i  Abb.  App.  Deo. 
162;  Little  v.  Qibeon,  8B  N.  H.  GOS:  Roberts  V.  Jack, 
son,  1  Wend.  4T8;  Black  v.  Sbreve,  13  N.  J.  Eq.  45': 
Black  V.  Lamb,  12  N.  J.  Eq.  US;  Den  v.  Farloe,  ^1  N. 
J.  L.  See  notes  to  Standiford  v.  Htan<liford 
(Mo.) S L.  B.  A.  »^ State  v.  Anderson  (Ind.)4L.  B, 
A.«H;  TajrMr  v.  Stseet  (Oa.)  ft  L.  B.  A.  Ut. 
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Prop.  379,  tt  1b  said  tbat  a  grant  to  A.,  B„  aod 
C.trusteesof  a  society  named,  tbeir heirs,  etc., 
is  a  grant  to  them  todlviduaUy;  and  Avatin 
T.  Skate.  10  Allen,  652;  Towar  v.  IlaU,  46 
Barb.  861;  Broiotiy,  Oomb»,  39  N.  J.  L.  86,— 
an  dted.  In  tbfa  case  the  grant  and  liie  ba-  \ 
bendum  are  not  to  the  estate  and  Ita  legal  repre 
senlaiiveii,  but  to  Heacham,  executor,  bis 
heirs  and  assigns.  Heacbam  bad  misappro- 
priated the  funds  of  tbe  estate,  and  no  one  but 
himself  ansented  to  his  giving  a  note  and  mort- 
gage (or  tbe  purpose  of  pArtfally  covering  bis 

3.  'The  mortgage  was  not  delivered.  An 
actual  manual  delivery  of  a  deed  or  morigage 
Ik  not  necessary.  If  it  bad  been  so  disposed 
of  an  to  evince  clearly  tbe  intention  of  the  par- 
ties that  it  should  take  effect  as  a  conveyance, 
it  is  a  fliifBcienl  delivery.  Orr  v.  Clark,  TO  Vt. 
186.  Whether  it  has  been  so  disposed  of  or 
not  depends  upon  the  facts  of  a  given  case. 

In  Slmere  v.  iSarkt,  89  Vt.  K^,  the  orator 
was  indebted  to  Mnrka,  and  for  tbe  pnnMMeof 
setoirity  made  and  executed  to  btm  a  deed  of 
certain  land,  and  carried  it  to  tbe  town  clerk's 
oflBre  to  be  filed,  but  not  recorded,  and  to  be 
xeturoed  to  him  when  bisindebleness  to  Hai^ 
should  be  paid.  Tbroufh  inadvertence,  tbe 
deed  was  recorded,  and  tbe  orator  took  it  Into 
hb  poesfwlon.  -  It  waa  never  delivered  to 
Marks,  and  be  bad  no  knowledge  of  it  until 
several  montlis  after  it  was  recorded,  when  the 
orator  told  him  that  it  bad  been  recorded  by 
mistake.  It  was  beld  that  there  was  no  deliv- 
txj.  Pierpoint,  Ch.  J.,  said:  "All  the  au- 
thorities seem  to  agree  that,  to  cooatltute  a  de- 
livery, tbe  grantor  must  part  with  tbe  custody 
aod  control  of  the  instrument  permanently, 
with  the  intention  of  having  It  tue  effect  ua  a 
transfer  of  tbe  title,  and  must  part  with  bis 
right  to  the  instrument,  as  well  as  with  the 
possession.  So  long  as  be  retains  the  control 
of  the  deed,  be  retains  tbe  title."  Anything 
which  clearly  manifests  the  intention  of  tbe 
grantor  and  the  person  to  whom  it  la  delivered 
that  tbe  deed  should  presently  become  opera- 
tive and  effectual,  that  the  grantor  loses  all 
control  over  it,  and  that  by  it  the  grantee  is  to 
become  possessed  of  tbe  estate,  constitutes  a 
delivery.   Byan  v.  ^neer,  101  111.  4S». 

In  V.  ^VvneA,  87  Kan.  145,  it  appeared 
that  Francis  6.  French  formed  an  intentioo  of 
giving  a  certain  piece  of  land  to  bis  brother, 
unless  be  should  dispose  of  it  during  his  life- 
time. Accordingly,  be  wrote  a  letter  to  his 
brother  in  which  he  stated  that  in  case  of  his 
deceaae  bis  brother  should  have  tbe  land,  and 
4lo  with  it  aa  he  pleased;  that  he  would  make  a 
deed  of  it,  Indoae  it  In  an  envelope,  and  dlxect 
It  to  him  to  be  moiled  in  evmt  of  tbe  grantor's 
death.  Tbe  grantor  afterwards  uukk  a  deed 
which  contained  the  usual  words,  "Signed, 
sealed,  and  delivered  in  tbe  presence  of,  etc. 
It  was  in  all  respects  properly  executed,  and 
was  placed  in  an  envelope  in  the  grantor's 
table  drawer,  with  directions  Indorsed  upon 
the  envelope  to  have  the  deed  recorded,  but  it 
was  in  fact  never  delivered.  It  was  held  that 
there  was  no  delivery  of  tbe  deed,  and  that  the 
title  to  tbe  land  did  not  pass  to  tbe  grantee; 
that,  tbe  deed  being  void,  tbe  recording  of  it 
after  the  grantor's  death  gave  it  no  validity.  A 
mere  intention  to  eonvety  a  title  Is  not  suttlclent. 
18  L.  R.  A. 


Tbe  intentioo  and  the  actof  delivery  of  tbe  deed 
are  both  essential.  To  constitute  a  complete 
ilelivery  of  a  deed,  the  srantor  must  do  some 
act  putting  it  'beyond  nis  power  to  rev*>te. 
Pbill.  Ev.  (3  Cow.  &  H.  note*,  5tb  ed.)  660,  and 
authorities  collated. 

In  T&unge  v.  GviOmu,  70  U.  S.  8  Wall.  639. 
18  h.  ed.  263,  it  is  said  that  "  thedelivery  of  a 
deed  is  essenlial  to  tbe  transfer  of  a  title.  It  is 
ihe  final  act,  without  which  all  other  formali- 
ties are  ineffectual.  To  constitute  such  deliv- 
ery, tbegrantor  must  part  with  the  possession 
of  tbe  deed  or  the  right  to  retain  it." 

In  Fufier  v.  Satt,  41  N.  Y.  416.  the  court  of 
appeals  uid:  "  A  role  of  law  by  which  a  vol- 
untary deed  executed  by  the  grantor,  after- 
wards retained  by  him  during  liis  life  in  bis 
own  exclusive  possession  and  control,  never 
during  that  time  made  known  to  tbe  grantee, 
and  never  delivered  to  anyone  for  him,  or  de* 
dared  bytbe  grantor  to  be  intended  as  a  pres- 
ent operative  conveyance,  could  be  permitted 
to  take  effect  as  a  iransmissioo  of  Uie  title,  is 
so  inconsistent  with  every  substantial  right  of 
properly  as  to  deserve  no  toleration  whatever 
from  any  Intelligent  court,  either  of  law  or 
equity."  Without  a  delivery  and  acceptance, 
there  is  no  mortgage,  but  only  an  attempt  at 
one.  or  a  proposition  to  make  one.  1  Jones. 
Mort  %  104;  Jmeett  r.  Prttlon,  87  Me.  400: 
Fotter  V,  Pwkina,  43  Me.  168;  8  Washb.  Real 
Prop.  399. 

The  fact  that  tbe  note  and  mortgage,  duly 
executed  by  Meacbam,  were  found  after  his 
decease  among  his  papers  and  paperaof  tbe 
estate,  showi  no  delivery  of  them  in  any  legal 
sense;  on  tbe  contrary,  the  facta  that  be  omit- 
ted to  have  tbe  mortgage  recorded,  that  he  re- 
tained it  in  bis  poesesBion  and  under  bis  control 
60  long  a  time,  and  that  it  ran  to  him  and  his 
heirs  and  assigns,  indicate  that  be  never  de- 
dded  to  give  it  legal  effect,  fle  did  not  make 
it  operative  in  his  lifetime,  or  direct  that  it 
should  take  effect  at  his  death,  which  was 
necessary  to  give  it  a  (estamentaiy  character. 
Tbe  act  of  recording  It  after  that  event  could 
not  give  it  validity. 

I)iKr9eoflnud,and«ena$remandei. 


Elisabeth  H.  GROSSMAN 

V. 

Frank  W.  JOHNSON. 

(....vt..-..) 

Bepreaentlons  prirsielj-  made  tn  r*> 
gmrd  to  property  which  bmm  been  mA- 

Nora.— ITamin^  before  ortifUrtaU, 

A  warranty  riiortljr  before  tfte  time  of  a  aale,  If 
retted  upon,  is  l>liidliv.  WUmot  v.  Hard,  11  Wend. 
m%  Lisner  v.  Selbr,  2  Ld,  Raym.  im 

Statements  made  In  oetotiatfone  at  any  Inters 
vlewbeforeasalenuvbewarrantlee.  Warv.Har- 
tln.  140  Pa.  m. 

A  vertwl  wMTsnly  of  boraes  on  a  d»r  when  the 
prtoe  was  flved  Imt  prior  to  tbe  aotaal  purchase, 
when  a  written  WU  of  aale  waa  made,  mar  be  Und> 
Inir  on  tiieadler.  Botart  v.  Toting,  IS  Xb  B.  A.  aUB. 
68  Vt—. 

fiutevfdenoe  of  repreaootatleni  a  month  before 
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tctMmiI  fkir  sale  at  jrablloanotkm  aiybt- 
come  tbe  foundation  of  aa  aeticn  f of  Inreaoh  of 
vkirantr  in  tare*  of  one  who,  in  reUanoe  pn 
Item,  bids  In  the  piopert7. 

(September  4,  1691.) 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Countj  Omirt  far  Bnlland  Cktunty, 
made  during  tbe  trial  of  an  action  brought  to 
recoTOT  damages  for  alleged  breach  of  warran- 
ty of  a  hone.   Judgment  affirmed. 
Tbe  facta  are  stated  in  the  opinion. 
Mr.  Joel  C.  Bmker.  for  defendant: 
If  what  passes  between  a  vendor  and  pur- 
diascr  forms  no  part  of  tbe  negotiation  ending 
in  tbe  purchase,  it  cannot  be  treated  as  a  war- 
ranty. Thus,  in  tbe  case  of  a  sale  by  auction, 
yon  cannot  "  tack  on  a  previous  private  com- 
munication to  what  is  said  by  tbe  auctioneer^ 
tbe  lime  of  tbe  actual  public  sale.  In  oid^  to 
conatltate  a  warranty." 

S  Addison,  Torts,  1014;  Hopkin*  v.  Tan- 
^eras,  15  C.  B.  180;  3  Benjamin,  Sales,  pp. 
«06,  t)09;  BoftlM  T.  Purtutt,  4  Ad.  ft  £1. 1%; 
1  Wait,  Act.  A  Dei.  477. 

Tbe  claimed  rcpresentatioDB  after     sale  but 
before  payment  were  wholly  wlthoat  ocnstder- 
aik>n  and  are  void, 
a  BeDiamin,  Sales,  809. 
Mr.  D.  E.  Nieholson  for  plaintiff. 

Stmrl./, delivered  theopiiiion  of  tbe  court: 
The  defendant  and  one  Wiley  were  coad- 
rolDistralors.of  tbe  estate  of  'William  Wiley, 
aad  IS  6uch  adminiatiatim  bad  advertised  the 
property  of  tbe  estate  to  be  sold  at  public  aue- 
lioD  oD  Marcb  14.  1889.  On  tbe  Slat  day  of 
Febniaiy,  1889,  and  after  tbe  horse  in  questioD 
bad  been  advertised  for  sale  at  public  auction, 
tbe  [>lBlntiff  went  to  see  the  defendant  about  pur- 
cliasiDe  bim.  Her  evidence  tended  to  show  that 
tbe  defendant  then  told  her  tbe  horse  was  only 
twelve  years  old  and  sound;  that  he  would  not 
>ell  bira  at  private  sale:  tbat  be  must  be  sold  at 
public  auction,  and  shecould  bid  for  bim  there; 
ibat  she  bid  off  the  horse  at  the  auction  sale  re- 
lying upon  these  representations,  which  were 
known  to  the  def^daot.  After  the  sale,  and 
before  delivery  or  payment,  the  defendant  re- 
peated these  pepreaentations.  The  ptaintlfTs 
rridenre  also  tended  to  show  that  thehorse  was 
twenty  years  old,  and  unsound,  and  that  this 
wan  known  to  the  defendant  at  tbe  time  he 
nudeibereiwesentatlons.  Tbe  phdntlff  claimed 
to  recover  upon  a  warranty  and  on  account  of 
^ad  Tbe  defendant  requested  tbe  court  to 
riiar^  the  jury  as  follows:   "  No  claim  of 


damages  forlueadi  of  warrantv  can  be  predi- 
cated upon  a  sale  at  auction,  unless  the  repre- 
sentations upon  wbicb' tbe  dbiifl  is  made  are 
made  at  the  auction,  or  in  such  a  manner  as  to 
operate  as  a  representation  or.  warmnty.  to  any 
bidder  vrho  should  become  a  purchaser  at  the 
dale."  Tbe  court  refused  to  so  instruct  tbe 
jury,  to  which  the  defendant  excepted.  It  ap- 
pears from  the  exce|Aiona  that  tbe  charge  In 
other  respects  was  such  as  the  case  called  for, 
and  that  the  rules  with  reference  to  both 
branches  of  it  were  fully  stated,  to  which  no 
exceptions  were  taken.  By  the  charge,  the 
inry  were  left  at  liberty  to  And  the  defendant 
liab'te  dn  account  of  a  warranty.  In  this  re- 
spect tbe  defendant's  counsel  claims  there  was 
error,  and  insists  that  the  jury  shouM  have 
been  Instructed  as  requested,  and  contends  tbe 
plaintiff  was  not  entitled  to  recover  on  account 
of  a  warranty,  because  the  representations  con- 
stituting the  warranty  were  made  to  the  plain- 
tiff pnvately,  and  to  permit  such  recowry 
would  be  to  encourage  a  friiud  upon  all  otbem 
attending  the  sale.  We  tbink  tbe  defendant  is 
not  in  a  situation  to  take  advantage  of  his  own 
wrong.  To  excuse  tbe  defendant  from  liabili- 
ty, under  the  drcumstances  of  the  ru,^,  woukl 
be  a  greater  fraud  upon  tbe  plaintiff.  Tbede- 
fendant,  in  effect,  said  to  the  plaintiff,  when 
she  called  to  buy  the  horse:  "  I  am  goinguo 
aell  him  througn  tbe  auotioneer  as  my  agent  at 
such  a  time  and  place.  He  is  only  twelve  years 
old,  and  sound.  I  decline  to  make  the  sale 
myself  now,  or  to  fix  a  price,  as  I-ltave  adver- 
tised bim  for  sale  at  public  auction.  You  can 
attend  the  sale,  and  the  price  is  to  be  fixed  there 
by  tbe  highest  bidder."  Bbe  attends  tbe  sale, 
and  makes  the  purchase,  relying,  as  she  bad  a 
right  to,  upon  his  representations  in  regard  to 
the  age  and  soundness  of  the  horse. 

We  are  unable  to  find  that  tbe  rule  contend- 
ed for  by  the  defendant's  counsel  has  ever  been 
adopted  In  this  State,  and  we  seeno good  reason 
for  making  this  case  an  exception  to  the  general 
rule  applicable  to  warranties.  This  general 
rule  is  well  stated  by  Rowell,  J.,  in  the  case  of 
Bobart  v.  Toung.  68  Vt.  — ,  12  L.  R.  A.  698: 
"Any  aflSrmalion  as  to  the  kind  or  quality  of 
the  thing  sold,  not  uttered  as  a  matter  of  com- 
mendation, opinion,  or  belief,  made  by  the  sel- 
ler pending  the  treaty  of  sale,  for  the  purpose 
of  assuring  the  purchaaer  of  the  truth  of  tbe 
afflrmation.  and  of  inducing  him  to  make  tbe 
purobase,  if  so  receiTed  ana  relied  upon  by 
tbe  purcoBBer,  is  deemed  to  be  an  express  war- 
ran^." 


*  aaie,  offend  to  establish  »  wanantr,  was  ez^ud- 
too  remote.  Btrant  v.Cn»b7.<0Me.e. 
Aod  ■nteoodent  reproeentatiocs  f ormloK  no  part 
itf  tlie  contract  as  concluded  cannot  be  regarded  as 
*trnatles.  James  v.Booage,lS  Ark.28i:  Zlmmer- 
wn  T.  Morrow,  S8  Minn.  m. 

'MnvKntatlons  in  a  catalogue  of  articles  for 
■■le  at  auction  do  not  constitute  a  wairanty  when 
anetloaeer  at  the  beelnntng  of  tbe  sale  publlo- 
if  unonnoe*  that  the  seller  warrants  notbln^. 
<^    Miller, »  D.  C  a  P.  848. 

jlftermOe. 

A  written  warrant  after  the  sale,  based  on  a 
l**ororalwBrrantr.l8COOd.  Ctdlette  v.  Weed.  68 
"ll.tO, 

A  vtrraaty  written  Into  a  blU  of  sale  before  pay* 
■wnt  or  deUrerr,  where  a  question  arose  after 

13 La  A. 


bMdtnir  for  a  bone  at  anotkMK  la  valid,  bn  t  It  Is  <^ 
erwiae  U  it  was  done  after  payment  and  delh'err. 
HoGau^ber  v.  Richardson.  146  Han.  008. 

A  warranty  after  t^e  sale  is  ooinplete  is  not  valid 
without  a  new  consideration.  Bloas  v.  Kittrldge,  & 
Tt.  88;  Bummen  v.  Vaughan,  86  Ind.  338;  Towell  v. 
Gatewood,  8  HI.  S4;  HoginB  v.  Plympton.  II  Pick. 
VI;  Cad7  V.  Walker.  OS  Mtob.  167:  Morehouse  v. 
Cooutocfc.  42  Wis.  fiU;  Kosooria  v.  Thomas,  2  Gale  ft 
D.  SOS,  8  Q.  a  284:  Grant  v.  Cadwell,  8  U.  C.  Q.  a 
161. 

But  If  there  is  a  new  conslderatloD  It  may  be 
valid.  Oongar  v.  Cbamberlain.  14  WlB.2Se. 

A  warranty  renewed  by  tbe  original  vendor  to  a 
subsequent  purchaser  from  the  vendee  and  relied 
upon  by  talm  In  maldntr  the  purobase  Is  binding. 
Porter  V.  Po<d, «  Ga.  S88.  B.  A.  B. 
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I.  8.  MILLER,  Appt., 

V. 

W.  J.  WADDIKOHAH  etoL,  BetpU. 
.cu.. 


1.  Whether  ornot  In  aar  GAM  buildings 
that  are  plaoed  npim  land  beeoaw  flx- 
tare«t  Is  ■  quettlon  of  Cut  to  to  detennlned 
upon  Uie  erldmoe  of  that  particular  cmb. 

S.  ATsndor  of  landfiiAoretalnatbeli^ 
sal  title  M  MCiirUy  ftw  the  ftilBllMnt 
of  tbeeontraet  of  pnrchaee*  oannot  pre- 
vent the  removal  of  butldiiuts  voluntarily  placed 
oatbeland  by  the  veadee  after  taking  poeBeedoa. 
where  a  larre  anumnt  of  the  punjhaae  money  has 
toen  patd,  and  there  ta  oothlng  to  Indicate  that 
he  wfU  fall  to  complete  his  contract,  or  to  show 
that  the  land  la  leas  valuable  than  when  the  con- 
tract waa  made:  or  that  the  suffldenor  of  (be  se- 
ourl^wlU  to,  in anr  wv, Impaired  ^nidi  re- 
noraL 

(September  1801.) 

APPEAL  by  complainant  from  a  Judgment 
of  tbe  Saperior  Court  foi  San  Beroardino 
County,  in  favor  of  defendants  in  an  action  to 
enjoin  ttie  zemoTal  erf  buildings  from  certain 
zeat  estate.  Affirmed, 

A  decision  was  leached  and  an  opinion 
banded  down  in  tbis  case  on  Jsnaaiy  19, 1891, 
Terersing  tbe  judgment  of  tbe  court  below. 
11  L.  R.  A.  610.    A  rehearing  was  subAequent- 
1t  granted  and  tbe  present  opinion  banded 
down,  afflrming  such  judgment. 
The  facts  sumciently  appear  in  tbe  opinion. 
Mestrt.  Waters  ft  Gird,  for  appellant: 
Plaintiff  being  tbe  owner  of  tbe  title  can 
maintaiD  iajunctfon  to  restrain  removal  of  fix- 
tures. 

Civil  Code,  §@  836,  8322,  snbsec.  2;  More  v. 
Masnni.  8fe  Cal.  005;  Waterman,  Trespass, 
%  927.  and  jioteg. 

Tbe  bouses  being  constructed  noder  an  ordi- 
nary building  contntct,  for  residence  purposes, 
till  about  one  eighth  finished,  became,  from 
their  coromeucement  to  Said  time,  fixtures  and 
a  part  of  ibe  realty. 

Waterman,  Ttespasi,  %  415;  CItO  Code, 
§  660,  and  note. 

Hmn.  Harris  ft  Oremrt  ^ot  respond- 
ents: 

Tbe  buildings  were  put  upon  tbe  land  ander 
an  agreement  that  they_  should  be  tbe  proptTty 
of  tbe  builder  until  paid  for.  This  agreement 
Hxed  tbe  status  of  the  buildings.  Section  600 
of  tbe  Civil  Code  only  fixes  tbe  status  of  build- 
ings in  the  absence  of  agreements. 

yratt  V.  W/iittier,  58  Cal.  186. 

Owoership  of  buildings,  apart  from  the  own- 
ership of  the  soil,  involves  Ibe  oonclnsion  that 
tbe  buildings  can  be  moved  by  the  owner. 

2  Smith,  Lead.  Cas.  p.  323. 

The  houses  can  be  moved  from  the  premi- 
ses, even  though  when  they  were  placed  upon 
tbe  premises  it  was  supposed  they  would  re- 
main tbere  permanent^. 


NoTS.— Upon  the  question  oC  flxturee  between 
vendor  aiid  purchaser  or  mortfftisoc  anil  mort- 
gairee,  see  annotation  under  Overman  v.  Susser, 
10  L.  U.  A.  T3i. 

13  L.  R  A. 


Tifft  T.  fforton,  B8  N.  T.  877;  BmdM  ▼. 
DiitSUrhof,  57  Old.  7;  Anl  v.  OMfr,  80  N.  T. 
844. 

Agreements  making  personalty  of  what 
would ,  were  It  not  for  tiie  agreement,  be  reahy, 
are  valid  as  against  prior  mortgagees  and  sub- 
sequent mortgagees  or  purchasers,  who  are  not 
innocent  purchasers.  Such  personalty  can  be 
removed  when  the  severance  does  not  Involve 
serious  physical  iojuiy  to  the  premises. 

T^i  v.  H&rton,  Ford  CbM  and  And||t  t. 
IHnkerhoff,  tupra. 

A  grocery  and  dwelling-house  can  be  made 
personalty  by  agreement  between  tbe  partbja. 

Smith  V.  Benmm,  I  Hill.  176. 

Tbe  right  10  remove  dwelliDg-houaea,  etc.,. 
can  be  transferred. 

Homy.  EmdaU,  111  Mass.  397. 

A  bouse  built  by  one  man  upon  tbe  land  of 
another  1^  his  consent  is  removed  by  tbe 
builder. 

1  Wasbb.  Real  Prop.  pp.  4.  6,  a 

Clubine  was  the  equitable  owner  of  tbe  lots 
upon  which  tbe  buildings  were  erected  and  in 
possession.  Any  agreement  therefore  made 
between  Clubine  and  Newman  as  to  tbe  status 
of  tbe  buildings  can  be  enforced  against  MO- 
ler. 

Bendy  v.  JHnkerAof,  57  Cal.  7,  and  cases 
therein  cited;  WiUt9  v.  WMMDrqft,  88  Oal. 

606. 

Although  the  vendor  may  upon  breecb  by 
the  vendee  disaffirm  tbe  contract,  until  sufui 
disaffirmance  he  cannot  maintain  an  metioa  lor 
injury  to  the  freehold. 

It)ea  V.  Or^,  5  Pa.  118,  47  Am.  Dec  408; 
Seed  V.  Luketu,  44  Pa.  302;  Lombard  t.  VU- 
cago  Sinai  Cbnc.  64111. 488;  Brewer  v.  fferbert, 
80  Hd.  801;  OUAom  v.  Emnadn,  8  Hamph. 
260. 

Harrison,  J.,  delivered  tbe  o{^ion  of  the 
court: 

In  Mnrch,  1887,  tbe  plamliff  entered  into  an 
agreement  in  writing  with  one  Clubine,  for  the 
sale  and  conveyance  to  bim  of  two  blocks  of 
land  in  Ontario,  in  tliia  Slate,  receiving  from 
him  the  sum  of  $9,000  on  account  of  the  pur- 
chase price  of  the  property,  and  placed  bis 
veadee  in  possession  of  tbe  land.  Clitbtoe  sub- 
divided the  land  into  lots  suitable  for  resi- 
dence wd  business  purposes,  and  employed 
tbe  defendant  Newman  to  construct  certsia 
dweUing-houses  upon  tbe  land,  and  to  furuisb 
tbe  materials  therefor,  for  the  sum  of  $4,100,. 
payable  in  weekly  instsHmenls  as  lh«  work 
progreesed.  Shortly  after  Newman  began  the 
construction  of  tbe  bouses,  Clubine.  falling  to 
make  such  povments,  agreed  with  him  that  thf* 
houses  sbould  belong  lo  said  Newman  until 
paid  for,  and  thereupon  Newman  proceeded 
with  bis  work,  and  fiui.'^cd  the  bouses,  having 
received  from  Clubine  only  the  Kum  of  $72^ 
upon  account  thereof.  Prior  to  tbe  comuMuce- 
ment  of  this  action,  Newman  sold  tbo  bouses 
to  tbe  defendants  Waddlngham  and  Qargan, 
and  lliey  very  soon  thereafter  commenced  tO' 
remove  them  from  the  land,  snd  had  parllv 
completed  such  removal  when  the  plaintifr 
commenced  this  action.  The  houses  were 
buHt  oQ  redwood  mud-sills  of  two-Inch  by  dz- 
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inch  timber,  retting  npoo  the  soil,  kdA  the  Mil 
«M  not  dntortwd  tn  bnildtng  or  reinoThig  the 
booses.  The  plaintiff  brougiit  this  action  for 
the  purpose  of  perpetually  restraininK  the  de- 
feo^nts  from  removhig  the  houses  rrom  the 
land,  and  RtootOTeooTerfrom  tbesn  the  somof 
$3,000  dttnuei  alleged  to  have  been  done  to 
his  property  1>7  the  attempted  removal.  At 
ibe  cofDmeDceroent  of  the  action  a  resbidnini!^ 
order  was  issued  bj  the  court,  and  upon  the 
trial  of  the  cause  the  court  rendered  judgneDt 
in  &Tor  of  the  defendants,  and  dissolved  the 
restraining  order.  From  this  judgment  the 
plaintifl  has  appealed  upon  the  judgment  roll 
alone. 

Altbong^  the  principal  gnmnd  urged  by  the 
appellant  for  the  reversal  of  the  judgment  Is 
that  upon  the  constmctton  of  the  nouses  they 
became  fixtures  attached  to  the  land,  and  that 
their  removal  the  defendants  were  commit- 
ting waste,  we  think  that  req>eoilve  rights 
of  the  partiei  are  to  be  determined  upon  ^a- 
ciples  other  than  those  applicable  to  the  sub- 
jects of  waste  and  flxtarea.  The  court  below 
did  not  find  that  the  boUdlDn  in  question  were 
fiitures,  and,  in  absence  of  a  finding  by  it 
opon  that  subject,  we  cannot  say  upon  the 
facts  tbat  were  found  that  they  did  become 
fixtures.  Whether,  in  ai^case,  Dnlldiogs  that 
are  placed  upon  land  become  fixtures,  is  a 
qoesiion  of  fact  to  be  determined  upoo  the  ev- 
idence of  that  particular  case.  The  mere  erec- 
tion of  a  building  upon  land  does  not  necessar- 
il;  make  it  a  fixture  {Pennyiteker  v.  MeDau- 
g^.  48  Cal.  IGO);  and  in  order  to  determine 
vbether  it  be  a  fixture  depends  upon  various 
dmimstances  and  relations  connected  with  Its 
bring  placed  upon  the  land.  Lavcnaon  T. 
Standard  Soap  Co.  80  Cal.  250. 

The  rules  applicable  to  fixtures  have  been 
created  by  a  series  of  judidal  decisions,  and 
these  decisions  are  not  always  capable  of  being 
reconciled.  The  attempt  in  tbe  CivH  Code  to 
^'re  a  definition  of  a  "fixture"  only  in  part  re- 
moves (be  difficulty.  Section  660 declares  tbat 
"a  thing  ia  deemed  to  be  afBxed  to  land  when 
itis  .  .  .  permanently  resting  upon  it,as  in 
thecase  of  buildings;"  but  it  still  requires  evi- 
dence to  determine  what  is  "permanently  rest- 
iog"  upon  the  land.  The  flndmg  in  tbe  present 
cue  that  "said  houses  were  built  on  redwood 
mod-silta  of  two-inch  by  six-inch  timber,  said 
mod-dils  resting  upon  tbe  soil,"  and  that  "tbe 
soO  was  not  disturbed  In  building  or  removing 
said  bouses,"  is  consistent  with  adetermtna- 
tion  of  tbe  court  below  tbat  the  buildings  in 
*)oesUon  were  notj  fixtures,  and,  for  the  pur- 
pose of  upholding  its  deci^n,  it  may  he  as- 
tuned  that  such  determination  was  made  by 
it  Bat,  without  determining  whether  or  not 
the  buildings  were  fixtures,  wo  are  of  Uie  opin- 
ioB  ttiat  upon  other  principles  applicable  to 
tbe  case  the  plaintiff  is  not  entitled  to  tbe  relief 
iOQght  In-  bim. 

"nie  plaintiff  bas  invoked  the  aid  of  a  court 
of  eqnily  to  protect  him  against  threatened  In- 
jury, and,  in  order  that  he  may  hare  such  pro- 
tection, it  is  incumbent  unon  him  to  show  that 
be  bas  rights  which  need  and  can  receive  it, 
and  also  that  the  acts  cbarged  upon  the  de- 
fendaDta  are  an  Invasion  of  such  rights,  and 
demand  such  assistance.  In  his  complaint  be 
sliced  tbat  he  was  (he  owner  of  certain  land 
WUR.  A. 


u^n  wb1«b  certain  bnfldlngs  exist,  and  thtt 
the  defendants  had  «inniAlttad  certain  acts  of 
trespass-  upon  the  same,  caoahig  a  domago 
thereto  of  $8,060.  Upon  tbe  trial  the  (»urt, 
Instead  ot  finding  that  be  was  the  "owner"  of 
tbe  land  upon  which  the  sieged  trespass  was 
committed,  found  that  be  bad  made  a  oontiact 
of  sale  thereof  with  the  grantor  of  the  defend- 
ants, and  placed  bis  Tendee  in  possessicm  of  the 
land.and  that  the  buildings  baa  been  thereafter 
placed  upon  tbe  land  at  the  instance  of  the 
vendee,  and  were  being  removed  anderauthor- 
ity  derived  from  him.  Upon  tbe  execution  of 
this  contract  of  sale,  the  vendee  of  the  plaintiff 
became  vested  with  tbe  equitable  title  to  said 
land,  and  the  plaintifl  retnned  in  liimsdf  the 
legal  title  as  a  secority  for  tiie  performance  of 
the  contract  by  tbe  vendee.  By  placing  bis 
vendee  in  poseession  of  tbe  land,  he  thereby 
conferred  upon  him  tbe  right  to  its  use  and  en- 
joyment, BO  Img  as  be  should  continue  to  com- 
ply with  the  oDUgatbHU  of  his  contract.  It 
DMy  be  craoeded  that,  if  tlie  buildings  had 
been  upon  the  land  at  the  date  of  tbe  purchase 
and  bad  formed  a  part  of  the  subject  matter  of 
the  sale,  the  plaintiff  might  have  hud  tbe  right 
tobavetbem  remain  upon  the  land  as  a  part 
of  his  security  until  the  whole  purchase  price 
was  paid.  In  this  case,  however,  the  build- 
ings formed  no  part  of  the  consideration  for 
tbe  purchase  of  we  land,  noE  were  they  placed 
upon  tbe  land  In  pursuance  of  any  terms  of 
tbe  contract  of  sale.  Tbe  fact  that  the  plain- 
tiff was  under  no  obligation  to  give  to  bis  ven- 
dee possession  before  a  conveyance  of  the  land 
is  immaterial.  Ue  did  give  him  possession, 
and  while  such  possession  did  not  autbor- 
Ise  tbe  "vendee  to  do  any  act  which  would  di- 
minish the  value  <A  the  property  of  which  be 
bad  received  the  possesMon,  he  had  the  right 
under  his  equitable  owner^ip  to  any  use  and 
enjoyment  thereof  consistent  with  such  obligti- 
tion.  For  such  use  and  enjoyment  lie  could 
not  be  chargeable  with  waste.  After  tbe  exe- 
cution of  a  contract  of  sale  tbe  relation  of  the 
vendor  and  vendee  to  the  land  is  likened  to 
tbat  of  mortgagor  and  mortgagee.  Tbe  ven- 
dw  retains  the  le^  title  as  security  for  the 
performance  by  tbe  vendee  of  tbe  contract  on 
his  pari,  and  by  placing  tbe  vendee  in  posses- 
sion of  tbe  land  gives  to  him  the  right  to  use 
and  enjoy  It  as  hb  own,  so  long  as  he  does  not 
impair  Its  condition,  or  diminish  its  value  as  It 
existed  when  recdved  by  him..  So  long  as  the 
vendee  complies  with  the  terms  of  bis  contract 
he  Is  entitled  to  retain  possession  of  the  land 
{WiUit  V.  Woiencraft,  23  Cal.  607),  and  the 
vendor  can  at  no  time  enforce  payment  of  more 
than  the  agreed  price  therefor,  however  much 
tbe  land  may  have  appreciated  In  value, 
or  been  improved  by  the  vendee.  Tbe  fact 
that  the  vendor  holds  the  legal  title  as  security 
for  such  payment  does  not  ^ve  him  any  great- 
er rights  than  be  would  possess  If  be  bad  con- 
veyed the  land  and  taken  back  a  mortgage  for 
tbe  unpaid  portion  of  tbe  purchase  money  or 
than  are  held  in  land  by  a  mortgagee,  who 
takes  for  his  security  a  conveyance  absolute  in 
form,  instead  of  a  formal  mortgage.  It  is  n 
well-recognized  principle  in  equity  that  a  mort- 
gagee cannot  maintain  an  action  to  realrain 
w^e  without  showing  tbat  thereby  bis  se- 
carity  will  be  impaired  {BMnton  v.  BumU, 
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M  Cftl.  467;  Badtout  t.  Swift,  87  Cal.  488. 
See  8lBo  Psrrine  v.  Manden,  84  Cal.  14);  and, 
hj  parlU^  of  reftBoning,  the  Tendor  who  holds 
ibe  legal  title  as  aecurity  for  the  folflUment  of 
the  ocmtnct  of  puidbaie  by  tha  veodee  in  poe- 
searion  ahonld  now  that  be  will  lutlain  some 
iojury  before  be  can  matntaio  an  acUoD  like  the 
preseot.  Bo  lone  as  the  sufflcieDCy  of  the  se- 
curity is  unimpaired,  he  has  no  right  to  dis- 
turb the  veodee  in  any  useoreDjoymeot  which 
he  may  make  of  the  land.  Such  use  and  en- 
joyment by  the  vaidee  ia  a  tiae  of  hia  own 
property,  and  no  leas  be  tiwraby  impairs  the 
security,  or  diminishes  the  estate  whicb  he  re- 
ceived from  the  feodor,  or  the  value  of  the 
land  as  he  received  it,  he  should  not  be  re- 
strained. In  view  of  these  priDciples,  the 
plaintiff  has  failed  to  show  any  ri^t  to  the 
equitable  interposition  of  the  cotut,  and  the  ac- 
tion of  the  court  in  dismissing  bis  complaint 
was  correct.  It  is  not  alleged  in  his  complaint, 
nor  ia  it  found  by  the  court,  that  the  vendee 
has  in  any  respect  failed  to  comply  with  the 
terms  of  his  contract,  or  that  be  is  unwilling 
ot  unable  to  do  so.  The  record  doee  not  dis- 


close the  teems  of  the  contract  of  sale, — either 
the  amount  of  the  purchase  price  remalning^ 
unpaid,  or  the  time  when  it  will  become  pay- 
sbie.  Nor  is  it  alleged  or  found  that  the  lanul 
la  less  valuable  than  it  was  at  the  date  of  tbe- 
contract  of  sale,  or  how  great  Is  the  obligation 
for  which  the  plaintiff  holds  it  as  security.  In 
the  absence  of  any  allegation  or  finding  to  the 
contrary,  it  must  be  assumed  that  Ibe  land  ia- 
fully  as  valuable  as  at  the  date  of  the  contract, 
and  that  the  vendee  is  not  only  able  to  comply 
wIUi  his  oUlgatioos.  but  that  he  will  fully  and 
promptly  meet  them  aa  they  mature.  Inaa- 
much,  uien,aB  the  plaiotiff  has  received  $9,000 
towards  the  payment  of  the  purchase  price  of 
the  land,  he  does  not  show  any  impairment  of 
his  security  or  Injury  to  himself  by  the  fact- 
that  the  defendants  are  threatening  to  remove 
from  the  land  buildings  placed  thereon  by 
themselves,  and  which  are  diown  to  be  of  the 
value  of  only  $4,100. 
TKe>tK^ment  ^  M«  amrt  bdoit  i$  ^firmed. 

We  concur:  Beatte,  Ok.  J.;  De  H&tw* 
J.;  Oaronttfl,  J.;  marpstein*  /. 


MISSISSIPPI  SUPREME  COURT. 


Sallle  A.  HEWLETT,  Appt., 

9. 

W.  W.  OEOROE.  Exr..  etc.,  of  Sarah  A. 
Ragsdale,  Deceased. 

{....Miss  ) 

1.  The  prlTilege  extended  bj*  Code,  ■ 
1 608*  to  a  female  plaintiff  in  an  aotlon 
to  teatUy'  hy  deposition  taken  before  tziai 
does  not,  la  view  of  the  Statute  forblddlDg  one 
to  testify  as  a  witness  to  estaldfsh  bla  elaiai 
against  a  decedents  estate,  extend  to  having  the 
deposition  read  In  case  defendant  dies  t)erore 
trial,  and  the  action  Is  revived  agnlnst  her  exec- 
utor notwithstanding  defendant  is  also  a  female 
and  mlgbt  have  had  her  deposition  taken  to  meet 
ptalntUfs  and  so  prevented  plalntUT  from  secur- 
ing any  undue  advantage  over  her. 

8.  Punitory  damagea  fbr  a  peraonal 
wrong  cannot,  under  the  HiasfeslppI  statutes, 
be  recovered  against  tin  personal  reiovsentatlve 
of  the  wrong-doer. 

8.  Compenaatoiy  da  m  ■  gem  recorwIMe 
by  one  wrongfully  conSned  in  aa  ii^ 
•ane  a^liun  muy  Include  an  award  for  men- 
tal angufsb,  shame,  and  mortification,  and  Injury 
to  charuoter. 

4.  A  minor  cannot  maintain  an  action 
agalnat  its  parent  for  wrongful  conftne- 
rnont  in  an  insane  asyium  where  the  relation  of 
parent  and  child  witli  ita  reciprocal  dnries  has 
not  been  dissolved  between  them. 

(May  18, 188L)  

APPEAL  bv  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 
in  favor  of  defendant  in  an  action  broiight  to 


recover  damages  for  the  wrongful  conflaement 
of  plaintiff  in  an  insane  asylum  by  defendant'* 
testatrix.  Retened. 

The  facts  are  stated  in  the  ominion. 

Mfisru.  Witherapoon  A  wltherspooB* 
for  appellant: 

It  was  error  to  exclude  plaintiff's  deposition. 
At  the  time  it  was  taken.  May  31.  J88W,  Mrs. 
Rapsdale  was  living.  She  was  notified  of  the 
taking  of  the  depORilion,  and  her  coiiosel  were 
present.  She  afterwards  had  more  than  six 
months  in  whicb  to  lake  her  own  deposition, 
which  Hhe,  being  a  woman,  was  entitled  lo 
hftve  taken  under  ^  160y  of  the  Code.  Cnder 
such  circumstaocca,  it  cannot  be  said  that 
plaintiff,  by  ber  deposition,  is  testifying  against 
the  entate  of  the  deceased  person. 

Stn'Hlandv.  Ilvdson,  65  Miss.  235. 

The  competency  of  a  witness  is  to  be  deter- 
mined by  the  facts  existing  at  the  time  the- 
testimony  Is  given.  The  deposition  was  given 
while  the  defendant  was  living. 

S  Woemerj  Am.  Law  of  Administration, 
g  898;  Comint  v.  Betjield.  80  N.  Y.  Wl. 

The  testimony  was  competent  when  taken, 
and  became  then  a  part  of  the  evidence  in  the 
case. 

Eram  v,  Rted,  78  Pa.  415. 

All  statutes  which  provide  for  the  perpetua- 
tion of  evidence  are  in  furtherance  of  Justice 
and  should  receive  a  liberal  construction. 

Pratt  V.  Pattermn,  81  Pa.  114. 

The  test  of  present  admissibility  is  the  com- 
petency of  the  testimony  at  the  time  it  was 
given. 

Oalbrrtith  V.  Zimmerman,  100  Pa.  874;  Ufa 
V,  Liringgton,  41  Pa.  119. 


Nora— PHtittfK  dam€koee. 
As  regards  the  rule  that  probiUts  an  action  to 
recover  punitory  damages  against  the  representa- 
tive of  a  deceased  wrong-doer,  the  doctrine  of  the 
principal  casa  Is  vindicated  by  the  fuUowing  bo> 
13  L.  R.  A. 


thorlUcs:  Rippey  v.  UUler.  33  N.  C.  217:  EdwarOs 
v.  Itlcbs,  30  'La,.  Ann.  9311;  Sbelk  v.  Hobeon,  U  Iowa, 
U9;  Wrtfrht  v.  Donnoll,  94  Tex.  291.  S*m  Sedjtw. 
l>iim.  i  9K;  2  Watt.  Act.  ft  Dcf.  451;  and  see  voir  to 
Quton  v.  South  Carolina  B.  Co.  l8.  C>  1 L.  B.  A.  081. 
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The  court  erred  In  refudng  to  Ingtmct  that 
mental  suffering,  shame  and  humlllstitHi,  and 
injury  to  reputation  are  not  proper  elements 
of  compensatory  damages. 

8  LawBon,  Bights  ARemediea,  1104, 1318, 
ISOS,  1970;  Bm  t.  Leggett,  61  Mlcb.  445;  Weti 
T.  WewUm  If.  Teteg.  Co.  39  Kan.  98. 

Mam.  Walker  ft  Hmllt  for  appellee: 

The  depodtioQ  was  properly  suppressed  un- 
der Rev.  Code  1880,  %  1603,  because  its  effect 
was  to  tstabllsb  her  own  claim  agalnat  tbe  es- 
tate of  a  deceased  person. 

Jacks  T.  Bridew^.  SI  Miss.  881;  Wood  t. 
Stafford,  50  Hiss.  870;  Bushing  v.  ButAing. 
62  Hiss.  839;  Buie  v.  Bvie,  67  Miss.  4S6. 

hi  trespass  against  executors  and  adminis- 
trators. Rev.  Code  1880,  %  2080,  prorldes  "that 
in  assessing  damages,  tbe  Jury  shall  only  ren- 
der a  verdict  for  the  amount  tbe  plaintiff  may 
jmretbat  be  or  she  actually  sustained,  and 
TindiGtive  damages  shall  not  be  given." 

See  1  smb.  Dam.  p.  758;  6  Am.  &  Eng. 
Enryclop.  Law,  43,  nots. 

The  only  injury  sbown  by  tbe  testimony  to 
have  been  suffered  by  appellant  Is  tbe  pecuni- 
ary loss  of  $200  paid  her  attorney  for  services 
in  having  her  released  from  tbe  asylum. 

Plaintiff  is  not  entitled  to  recover  any  amount 
for  tbe  reason  tbat  she  was  a  romor,  and 
tfaongb  previously  married  bad  separated  from 
her  busband  and  was  living  at  tbe  time  with 
ber  motber,  Mrs.  Bailie  A.  Rogsdale. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  665. 

Woods,  J.,  delivered  tbe  opinion  of  tbe 
court: 

Tbe  deposition  of  plaintiff,  taken  in  a  pend 
IngBuit,  in  a  court  of  law,  durinc  the  lifetime 
of  defendant'))  teAtatrix,  on  the  UDal  Iriul  of 
tbix  cause,  and  after  tbe  death  of  the  original 
dpfendant  and  tbe  revivor  agaioBl  tbe  executor 
of  tbe  deceased,  was  offered  in  evidence  on  be- 
half of  plaintiff,  and  on  motion  of  defendant 
was  excluded  by  tbe  trial  court,  and  this  action 
of  the  court  is  assigned  for  error.  Relying 
upon  tbe  proposition  tbat  the  competency  of  a 
witness  13  determinable  by  the  facts  existing  at 
the  lime  the  testimony  of  such  witness  is  given, 
counsel  for  appellant,  with  much  vigor  and  in- 
genuity, contend  tbat  tbe  appellant's  deposition 
was  competent  evidence,  even  under  our  Stat- 
ute which  forbids  aov  person  testifying  as  a 
witness  to  establish  bis  Claim  against  the  es- 
tate of  a  deceased  person  which  originated 
daring  the  lifetime  of  such  deceased  person. 
Oide  1880,  §  1602.  Reported  cases  from  New 
York.  Pennsylvania  and  Mairland  are  cited 
and  rtflied  upon  by  counsel  as  directly  support- 
ing this  contention.  If  these  decisions  bad 
been  nude  In  cases  similar  to  tbe  one  at  bar, 
and  upon  statutes  identical  with  ours,  we 
Bbould  feel  constrained,  nevertheless,  to  decline 
to  follow  them.  But  we  are  unable  to  say 
they  were  made  in  cases  involving  the  same  or 
nmllar  facts  as  tbme  shown  in  the  record  be- 
fore us,  or  upon  statutes  identical  with  ours. 
They  may  be  perfectly  correct  expositious  of 
the  laws  existing  in  tbe  States  where  rendered, 
uid  yet  be  not  at  all  persuasive  as  authority  in 
this  Slate.  The  argument  of  counsel  is  that 
under  section  1608,  Code  1880,  tbe  plaintiff  had 
tbe  right  to  have  ber  own  deposition  taken  in 
this  cause  ;  that  tbe  original  defendant  was 


then  alive,  and,  by  ber  counsel,  attended  the 
taking  of  such  deposition,  and  was  made  ac- 
quainted with  its  conlanta  and  their  signifi- 
cance; tbat,  thus  advised  and  warned,  it  was 
the  right  of  defendant  then  to  have  procured 
the  taking  of  her  own  deposition,  with  a  view 
to  meeting,  if  she  could,  tbe  case  made  against 
her  by  pl^ntiffs  evidence  contained  in  ber  de- 
position ;  and  that,  having  failed  or  neglected 
to  have  ber  own  deposition  taken  when  she 
might  have  done  so,  her  executor  cannot  now 
be  beard  to  say  that  the  lips  of  the  plaintiff  are 
seated  by  law  becauae  the  defenoani's  have 
been  sealed  by  death.  Tbe  argument  is  plaus- 
ible, but  falladoua,  we  think.  Let  us  assume 
that  the  deposition  of  the  plaintiff  was  taken 
because  she  was  a  female, — a  class  of  casea 
covered  by  tbe  fifth  paragraph  of  section  1608. 
In  this  particular  case,  ue  origiual  defendant 
being  likewise  a  female,  it  la  contended  she 
might  have  enjoyed  tbe  same  r^bt  accorded 
tbe  gentler  sex  by  our  law,  and  have  procured 
ber  own  deposition  to  be  taken,  and  hftve  it 
used,  and  her  executor  might  also  baye  need 
her  deposltton  on  this  trial ;  and  no  advantage 
could  nave,  In  such  case,  accrued  to  plaintiff, 
nor  possible  harm  or  injustice  to  defendant  or 
to  the  executor  of  ber  will  on  final  trial.  If 
all  citizens  of  tbe  State  woe  females,  or  if  all 
suitors  in  tbe  law  courts  were  females,  tbe  con- 
struction of  our  statutes,  necessarily  Involved 
in  appellant's  contentions,  would  be  areatly 
strengtbeoed.  But,  beside  the  favored  class 
to  w^m  the  Statute  extends  tbe  personal  priv- 
ilege of  lestifving  by  deposition,  there  exists 
that  large  ana  litigious  and  unfit vored  claas, 
the  male  citizen,  upon  whom  no  such  privilege 
has  been  conferred.  Now,  let  us  suppose  the 
original  defendant  in  this  suit  to  have  beca  a 
male — one  of  tbe  unprivileged  class. — upon 
whom  the  right  to  testify  by  deposillon  bad 
not  been  conferred  ;  and  let  us  further  suppose 
such  male  defendant  had  been  alive  at  tbe  time 
of  taking  plaintiff's  deposition,  without  the 
power  or  privilege  of  preparing  to  meet  it  by 
having  his  own  deposition  taken,  and  tbat  be 
had  subsequently  died  before  trial,— -could  it 
be  reasonably  insisted  tiiat  the  plaintiff's  depo- 
sition could  have  been  properly  introduced  in 
evidence  on  tiie  trial  of  the  suit  revived  against 
tbe  dead  man's  executor?  If  not,  the  argu- 
ment of  counsel  Is  specious,  in  this :  tbat 
tbe  same  statute  we  have  two  rules  for  recovery, 
of  claims  against  tbe  estates  of  decedents  pr^ 
Bcribed, — one  working  no  advantage  to  the 
plaintiff,  nor  hardship  to  the  defendant,  wberft 
both  parties  arc  females ;  but  the  other  work- 
ing unconscionable  advantage  to  the  plaintiff, 
and  gross  inequality  and  injustice  to  tbe  de- 
fendant, where  tbe  plaintiff  is  a  female  and 
the  defendant  is  a  male.  This  incongruous 
construction  is  not  to  be  toleraled.  The  gen- 
eral laws  of  tbe  State  toucliing  property,  none 
tbe  less  than  life  and  liberty,  must  bear  uni 
formly  on  male  and  female  alike,  and  the  mere 
deference  shown  woman  by  our  laws,  in  per- 
mitting ber.  In  certain  states  of  cases,  to  with- 
draw from  a  public  examination  as  a  witness 
in  open  court,  and  to  testify  by  deposition, 
must  not  be  extended  beyoud  tbe  obvious  pur- 
pose of  the  Legislature.  Moreover,  under  the 
Statute  we  are  constdering  (sec.  1608),  it  seems 
certain  from  an  examination  of  the  sixth  par-' 
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agntph  of  said  eectloa  that  Id  cases  such  as  vre 
bare  presented  in  tbts  record  the  competency 
of  a  witness  does  not  depend  absolutely  upon 
the  facts  existing  at  the  time  the  deposition 
was  taken  ;  for,  notwithstanding  the  fact  that 
the  deposition  of  a  female,  or  of  any  witness 
residing  in  this  State,  but  more  tlian  sixty  miles 
from  the  place  of  trial,  may  have  been  taken, 
yet,  on  proper  showing,  the  female  or  other 
witness  residing  more  than  sixty  miles  away 
-may  be  compelted  to  appear  and  testify  in  open 
court.  In  tnese  classes  of  cases  the  compe- 
tency of  the  evidence  offered  does  not  depend 
absolutely  upon  the  facts  existing  at  the  time 
the  dcpoAltlon  was  talcen,  but  upon  the  condi- 
tions existing  at  tbe  time  of  tritu.  We  see  no 
error  in  tbe  rulings  of  the  court  on  this  point. 

The  action  of  tbe  court.  In  its  Instmctioos, 
in  excluding  from  the  consideration  of  the  jury 
tbe  quesUon  of  punitory  damages,  Is  also  as- 
fiigoed  for  error.  On  this  point  It  will  be  suf- 
fineot  to  say  that  at  common  law  the  action 
would  have  been  abated  upon  the  dealb  of  the 
defendant,  and  no  recovery  could  have  been 
had  against  her  representative.  The  doctrine 
was  that  for  a  peraonat  wrong  tbe  offender 
could  not  be  followed  into  tbe  grave,  and  tbe 
'dead  be  visited  with  punishment.  Our  Stat- 
utes have  modified  tbe  common  law  to  the  ex- 
tent of  pennlttlog  a  recovery  against  the  rep- 
resentative of  the  deceased  wronfr-docr  to  an 
amount  sufficient  to  compensate  for  the  actual 
damage  sustained  by  the  Injured  party ;  but 
tbe  realm  of  the  dead  is  not  iDvaded,  and  pun- 
ishment visited  upon  the  dead. 

This  t)rlng8  us  next  to  the  instructions  of  tbe 
court  touching  compensatory  damaecs.  By 
the  second  iustructlon  asked  by  plaintiff  and 
refused  by  tbe  court,  and  by  the  Instruction 
given  for  the  defendant,  tbe  jury  were  shut  up 
to  return  damages,  if  tbej  found  for  the 
.pUdntlff,  not  ezeieeding  tbe  actual  amount  In 
doHara  and  cents  shown  to  have  been  expended 
by  tbe  plaintiff  in  procuring  her  release  from 
the  Insane  asylum.  It  is  true  that  In  tbe  in- 
struction given  for  defendant  the  jury  was  told 
that  a  recovery  might  be  had  for  actual  dam- 
ages, but  bv  the  second  refused  instruction  of 
tbe  plaiotiff  actual  damages  were  held  not  to 
include  compensation  for  mental  suffering  and 
pain,  tbe  sense  of  humiliation,  shame,  and  dis- 
grace, and  injury  to  reputation,  inflicted  upon 
and  endured  by  plaintiff.  Here  was  actual 
damage  to  tbe  extent  of  $800,  and  actual 
damage  for  eleven  daya  of  time  lost  during 
confloement  in  tbe  asylum,  and  to  these  diould 


have  been  added  damages  for  mental  patn  sod 
suffering,  shame  and  mortification,  aud  injury 
to  character.  Surel;^  these  iojuriea  were  Teal 
ones,  and  compensatloD  for  these  would  have 
been  an  award  of  actual  damages.  Compen- 
satory and  actual  damages  are  one;  aod  com- 

rnsatioD  for  wroD^  done  to  one's  character 
in  no  sense  punitory.  TTe  cannot  consent 
that  actual  damages,  in  this  case,  must  be  con- 
fined to  tbe  few  dollars  and  cents  shown  to 
have  been  expended  by  plaintiff  to  secure  her 
release  from  the  asylum,  and  that  no  compen- 
salory  damages  were  awardable  for  shame  and 
anguish  and  hurt  to  character.  On  (his  point 
we  are  of  opinion  the  action  of  the  trial  court 
was  erroneous,  and  that  its  judgment  must  be 
reversed.  We  decline,  however,  to  reinstate 
the  verdict  of  the  Jury  on  the  first  trial,  be- 
calise  we  are  not  satisOied  as  to  plaintiff's  right 
to  a  recovery  absolutely.  The  evidence  diows 
that  tbe  plaintiff  was  tbe  minor  daughter  of 
the  defendant,  who  had  been  married,  but  who, 
at  the  time  of  the  alleged  injuries,  was  sepa- 
rated and  living  away  from  her  husband. 
Whether  she  had  resumed  her  former  place  in 
her  mother's  house,  and  the  relationship,  with 
its  reciprocal  rights  and  duties,  of  a  minor  child 
to  her  parent,  does  not  sufficiently  appear.  If 
byber  marriage  the  relation  of  parent  and  child 
bad  been  finally  dissolred.  In  so  tar  as  that  re- 
lationship imposed  tbe  duty  upon  the  parent  to 
protect  and  care  for  and  control,  and  the  child 
to  aid  and  comfort  and  obey,  then  it  may  be 
the  child  could  successfully  maintain  an  acUoa 
against  tbe  parent  for  personal  injuries.  But 
so  long  as  tbe  parent  is  under  oliligatlon  to 
care  for,  guide  and  control,  and  tbe  child  is 
under  reciprocal  obligation  to  aid  and  comfort 
and  obey,  no  such  aclloo  as  this  can  be  main- 
tained. The  peace  of  society,  and  of  the  fam- 
ilies composing  society,  and  a  sound  public 
policy,  designed  to  subserve  tbe  repose  <n  fam- 
ilies and  tbe  best  interests  of  society,  forbid  to 
the  minor  child  a  right  to  appear  In  court  in 
the  assertion  of  a  claim  to  civil  redress  for  per- 
sonal injuries  suffered  at  the  hands  of  the  pa- 
rent. The  State,  through  its  criminal  laws, 
will  ^ve  the  minor  ehUA  protection  from  pa- 
rental violence  and  wrong-doing,  and  tbts  ts 
all  the  child  can  be  beard  to  demand.  On  this 
very  delicate  and  difficult  point  in  the  case  tbe 
evidence  Is  most  unsatisfactory,  and  for  this 
reason,  if  for  no  other,  we  decune  to  idnstate 
the  first  verdict. 
Bnened  and  remanded. 


MlCmOAN  SUPREME  COURT. 


Wmiom  H.  OLKET^«(  oL,  Apptt., 

V. 

QBRHAN  INSURANCE.  00.  of  Freeport. 
nUnoifl. 

(....Ulob  ) 

A  battel  m«wiK«s«  glvmn  by-  one  pari* 
Mr  on  Arm  proportT'  for  his  Individual 


Nom— For  mortfcage  oa  aSectinir  insurance  on 
pTopertf,  aee  note  to  Buaaell  v.  Cedar  lUplda  Ins. 
0>.  (lowai  4  L.  B.  A.  688. 
13L.a  A. 


beoeflt  nutkea  a  ohangfe  ot  "Intemt,"  If  not  of 
title  or  poaaeaaion  witfaf  o  tJw  meaning  of  an  Insur- 
anoe  poUor  providing  against  InoumlmnoM  bjr 
diattel  tDor^tage  and  olianges  In  Interest,  title  or 
posmsion. 

(October  80,  IflSl.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  In  favor  of 
defendant  in  an  action  upon  a  policy  of  flre 
insurance.  AffiriMd. 
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Tbe  fscts  Buffldeatlv  appear  Id  the  opiDion. 

JTr.  Georm  W.  B«,t«s,  for  appenants: 

The  iDcaoaoraDce  was  oot  valid  and  con- 
TCved  no  specffle  tntereflt  In  the  property. 

It  is  not  in  tbe  power  of  either  partner  to  dls- 
pOK  of  the  firm  property  in  payment  of  bis 
private  debla. 

Tbe  interest  of  a  partner  is  not  separable, 
aDd  cannot  be  adzed,  nor  any  part  of  the  part- 
Dersbip  property  taken  on  process  against  either 
pirtDer  and  tut  only  wnich  may  be  deter- 
mined to  exist  on  a  aetUeiDeDt  of  ue  partoer- 
Gbip. 

Sirrine  v.  Briggt,  81  Mich.  448;  Hayna  v. 
Knoula.  86  Mich.  407;  Hutchinaon  v.  IhiUit, 
4S  Hicb.  143. 

Such  a  mortoage  passes  00  title  to  nor  creates 
sDv  lien  upon  tbe  finn  pnmerty,  and  does  not 
aflect  the  right  or  title  of  bu  co-partner,  and  is 
abaolately  void  aa  agaiost  the  partnership  or 
its  creditors. 

Jones.  Chat.  Mort.  %  45;  Deet^  v.  Seltert, 
m  Isd.  458;  Smith  v.  Andrem,  49  HI.  38; 
rAldmUt.  Seott,  04  N.  H.414;  ViUt  v.  Bangf, 
86  Wis.  185;  ^{iehol  v.  Steieart,  86  Atk.  ftl2; 
Kingtherry  v.  Tbarp,  61  Mich.  216;  Walker  v. 
miU,  6U  Mich.  427;  O^nev.  Barge,  SB  Fed. 
Bep.  720. 

Such  a  disposition  of  the  firm  property  does 
not  divert  tbe  title  of  tbe  partnerBbip  in  favor 
of  the  private  creditor. 

Roger$  v.  Batchehr,  37  U.  S.  12  PeL  231 . 9  L. 
cu.  1063;  Botehin  v.  Kent,  8  Mich.  526;  CAaae 
y.Bu/UIron  Worka,  55  Hicb.  m-.  TowteY. 
Ihinham.  76  Mich.  351. 

No  frauduteot  act  of  one  partner  aa  to  the 
partnership  property  would  affect  tbe  partner- 
Ebip. 

S/biartU  v.  Hugli€$,  30  Hicb.  389. 

Such  a  mortgage  is  a  void  mortage,  and  Is 
not  enforceable  ea  ^ainat  the  putnenhip  or- 
UcMnrdie,  the  oo-puttwr,  wbooan  ignore  It; 
and  as  such  would  notvlliate  tbe  policy  under 
the  clause  against  incumbrances.  A  mort 
g»fx  to  sflFect  an  Insurance  must  be  valid  and 
enforceable. 

PUtuv  V.  Ol^na  FatU  Int.  Cl>.  65  N.  Y.  26; 
StAoat  DUt.  No.  6  in  Dradea  v.  j^nalna.  Oa. 
tS  He.  830;  Copeland  V.  Mereantite  Jna.  Co. 
S  Rck.  198;  Seammoa  v.  Qmmeroiat  U,  Anur. 
Co.  « IlL  App.  551;  Wood.  Fire  Ins.  ^  813;  1 
Mar,  Ins.  8d  ed.  §  269;  Watertown  F.  Int.  Oo. 
r.  Grover  <ft  B.  8.  Uaek.  Co.  41  Mich.  187:  Miir 
lerf  Oermanin  F.Ins.  Co.  13  Pblla.  551. 

The  same  principle  is  applied  to  subsequent 
iasarance  under  a  clause  agaiD.<)t  additional 
iosuraoce,  without  the  consent  of  tbe  company, 
and  it  is  held  that  such  insuratice  will  not  af- 
fect tbe  prior  losurance  unless  the  latter  is 
nlid  and  effectual. 

Clark  V.  New  England  Mui.  F.  In*.  Co.  6 
Cosh.  847;  PJuUrrookv.  New  England  Mvt.  F. 
Int.  Co.  87  Me.  187;  Jackaon  v.  MoMachuaetU 
Mvt.  F.  Int.  Oo.  38  Pick.  418;  Bnbbard  t. 
Bnrlford  F.  Ins.  Go.  88  Iowa. 

It  does  not  effect  a  "change"  of  Interesl.  A 
mortgage  makes  no  "Change"  In  the  title,  in- 
terest, or  possession. 

Lveking  v.  Wetton,  25  Mich.  448;  Kohl  v, 
l4iHn.  84  Mich.  360;  Foople  v.  Brittot,  85  Mich. 
28;  Gardner  v.  MolUtm,  88  Mich.  300; 
Baj/nea  v.  L^ig,  40  Mkb.  Wii  Wilam  t. 
MoiHagtie,Nmat.  688. 
WL.RA. 


Such  a  conveyance  will  not  vitiate  the  in- 
surance under  a  condition  of  tbe  policy,  which 
provided  that  If  "tbe  property  be  sold  ortrana- 
lerred,  or  any  change  takes  place  in  tbe  title  or 
possession,  the  same  is  void." 
^lepJierdr.  Union  Mut.  F.  Int.  Co.  88  X. 
H.  282;  JfeLaren  v.  Eartf&rd  F.  Int.  Co.  5  N. 
Y.  181;  T^n  Devtsa  v.  Charter  Oak  F.  ds  M. 
Int.  Go.  I  Robt.  65;  Pollard  v.  &mertet  Mvt. 
F.  Int.  Co.  43  Me.  331;  Aurora  F.  Int.  Cb.v. 
B^y.  65  HI.  ai8;  Bennettey  v.  Manhattan  F. 
In*.  Co.  38  Htm.  98;  ISmtngr  F.  Int.  Co.  v. 
Conner,  SO  III.  App.  397;  Hvdilmrdv.  Hartfertt 
F.  Int.  Co.  33  Iowa.  883;  -Wood,  P.  Ins.  §  884. 

Meurt,  Howard  A  Roaa  for  appellee. 

Long,  J.,  delivered  the  opinion  of  thecourt: 
Tbe  fdatntlffs  were  partnen,  carrying  on  a 
mcery  busliten  in  the  CNty  of  Detroit.  On 
the  tat  day  of  May,  1^,  they  procured  a 
poHc^of  innirance  of  $400  in  the  defendant 
Company  on  a  stock  of  flour,  feed,  and  other 
goods,  and  $150  on  hay,  etc.  Tbe  policy  was 
for  one  year.  After  the  insurance  was  pro- 
cured, it  appears  one  of  the  plaintiffs  gave  a 
chattel  mortage  upon  the  prcn)erty  described 
to  aecure  an  uuividual  debt  of  bis.  On  July 
13, 1800.  tbe  goods  caug^  fire,  and  were  de- 
stroyed and  injured  to  the  extent  of  $310.87. 
Tbe  defendant  Company  bad  do  knowled^of 
tbe  chattel  Htortgage  until  after  tbe  fire.  Iiiey 
refused  to  pay  tbe  lose,  and  on  the  trial  in  the 
circuit  court  the  juiy  was  inatructed  to  find  a 
verdict  for  the  defendant.  'Plaintiib  briag 
error. 

Tbe  policy  sued  upon  is  whatia known  ■»* 
'IMicfaigao  Standard  Policy,"  and  contains  this 
clatue:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  subject  of  in- 
autance  be  personal  property,  and  be  or  become 
incumberod  by  a  chattel  mortgage;  or  If  any 
change  other  than  by  death  of  uie  insured  takes 
place  in  tbe  interest,  thle,  or  poascssitm, 
whether  by  legal  4)rocess  or  judgment,  or  bj 
tbe  voluntary  act  of  the  insured  or  other- 
wise." 

Tbe  defease  of  the  action  is  based  «pon  tbe 
propoeition  that  the  placing  of  the  chattel  mort- 
gage by  one  partner  upon  tne  partnership  prop- 
erty for  bis  individual  benefit  works  a  cbange 
in  tbe  interestof  the  insured,  bo  that  the  policy 
becomes  void  under  tbe  stipulation  above 
quoted,  contained  In  tbe  policy.  This  stipula- 
tion in  tbe  policy  in  regard  to  giving  rhallel 
mortgajres  is  valid  and  reasonable,  and  we 
think  the  court  below  not  in  error  in  direct- 
ing verdict  for  defendant.  Tbe  placing  of 
the  chattel  mortgage  by  one  partner  for  bn  in- 
dividual benefit  upon  uie  partnership  cbattela 
works  a  cbange  of  Interest  therein. 

In  IJiekt  V.  Farmers  Int.  Co.,  71  Iowa,  Itff, 
it  was  held;  "A  condition  In  a  fire  insurance 
policy  issued  to  a  firm,  that  properly  should  not 
afterwards  be  in  any  manner  incumbered,  was- 
violated  by  the  execution  of  a  mortgage  by  Mie 
of  tbe  partners  on  bis  undivided  oue-tbira  in-  , 
terest  in  the  property,  and  by  a  judgmmt 
agHinst  bim.  wbluh  beouue  a  Uen  upon  kin 
said  interest." 

We  tbio^  the  CompanydiaeAarged  from 
liaUlity  oD'tbe  policy  by  snoh  an  inoambranre 
wltbout  he  knowledge,  or  any  notice  to  it.  taui 
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its  assent  thereto.  The  placing  of  the  chattel 
morlgage  there  \yy  one  partner  may  not  have 
changed  the  title  or  poBsesmoo,  but  there  waB 
a  change  of  Interest,  vhlch  was  provided 
against  Dj  the  policy.  The  court  was  not  in 


error  in  dlrecUag  verdict  and  judgment  for  do- 
fendant. 

The  judgment  of  iA«  court  below  imtt  i$  4^. 
firmed,  with  cobIs. 
The  other  Joaticea  ooocar. 


MAINE  8UPBBUB 
CITY  OF  BANGOB 

V. 

Melbounie  P.  SMITH  et  ah 

I  Me.  ) 

A  atate  atatate  raqnirins  »  eairrler.  who 
.  bringa  Into  tbe  State  a  pwaon  not  hav- 
ing  a  aattleaaent  therein,  to  mnove  bim  from 
tli6  Stata  upon  request  of  the  proper  offloeis  If  be 
falls  Into  distress  wtthlo  a  rear,  or  to  tw  liable  for 
his  support,  Is  an  unooostltutloiial  regulattou  <tf 
ooninieroe> 

(April  10, 1801.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Penobscot  County  (Libbey,  J.,)  for  the 
opinion  of  tbe  full  court,  of  an  action  brought 
to  recover  from  defendants  tbe  cost  of  mafo- 
tainlne  certain  Italians  whom  defendants  bad 
IntMigbt  into  tbe  State  and  who  subsequently 
became  a  public  charge.  Jui^;ment  for  de- 
fendunfs.  > 


Nom— state  ktm  «mpo»ing  taata  or  penaUUa  upon 
tmmfffrotton  are  unenn^itutionai. 

State  legislation  wtaioh  seeks  to  impose  a  direct 
burden  upon  Interstate  oommeroe,  or  to  interfere 
dlTBOtlf  with  its  freedom,  enaroachea  upon  the  ez- 
cluslve  power  of  CoDgrees.  Hallj  v.  De  Cuir,  96  IT. 
a  IBS,  M  L.  ed.  517. 

Any  attempt  on  tbe  part  of  the  State  to  regulate 
commerce  of  a  national  or  loteretate  character  is 
an  lnt«rferenco  with  that  federal  power  which,  un- 
der the  Oonetltutlon  of  tbe  Uoftcd  States,  Is  vested 
eolelylD  Congrees,  Henderson  v.  New  York,  SB  U. 
8. 2G9. 28  L.  ed.  54S:  Hannibal  &  Rt.  J.  R.  Go.  v.  Hu- 
fpen,  96  0.  S.4e9,ML.ed.58B;  Horan  v.  New  Orleans. 
112  U.  8. 69,  S8  L.  ed.  6S8:  Brown  v.  Houston,  114  U. 
ii.  flat,  29  L.  ed.  aaO;  Gibbons  v.  Offdm.  S  U.  S.  S 
"Wheat.  1,  fl  L.  ed.  2S;  "Tbe  Passenger  Cases."  48  U. 
S.  7  How.  Sie,  12  L.  ed.  717;  Brown  v.  Maryland,  2& 
U.  8.  Vt  Wheat.  438,  446. 6  L.  ed.  flKt,  888;  Stat«  Frelffbt 
Tax  Oase.  82  U.  8. 15  Wall.  282,  21  L.  ed.  146;  Welton 
T.  Hlasoiirl,  91  ET.  S.  282, 23  L.  ed.  S9(h  Cby  Lunff  v. 
Treenmn,  «S  IT.  6. 275, 28  L.  ed.  600;  liny  v.  Baltt- 
more,  100  U.  f<.  481. 2S  L.  ed.  T43;  Sherlock  v.  Ailing, 
se  U.  8. 99. 28 14.  ed.  819:  Mobile  Conntr  v.  KiTnball. 
lie  U.  n.  097, 26  L.  ed.  2SB;  Gloucester  Perry  Co.  r. 
Pennsylvania,  114  0.  8. 196, 29  L.  ed.  168:  Western  n. 
Telew.  Co.  y.  Texas.  106  IT.  B.  W,  86  L.  ed.  1087;  New 
York  V.  Mlln.aSU.S.  U  Pet  102, filled. fl48;OroTea 
V.  Blaughter,  40  U.  S.  15  Pet.  611, 10  L.  ed.  823:  Oooley 
V.  Port  Wardens  of  PUIadelphia,  68  U.  8. 18  How. 
819. 13  L.  od.  1001:  CrondaU  7.  Nerado.  78  U.  B.  6 
Wall.  86  49. 18  L.  ed.  T46-749;  CaUoago  ft  N.  W.  B.  COw 
T.  I'liller,  84  V.  S.  17  Wall.  660. 81 L.  ed.  7ia 

A  tax  levied  under  N.  Y.  Stat,  of  May  81.  ISSl.  on 
«rery  passenger  from  a  foreign  country  In  the  port 
of  New  York,  who  Is  not  a  olUzeo  of  tbe  United 
States,  has  been  repeatedly  decided  by  tbe  United 
States  Supreme  Court  to  be  a  relation  of  com- 
mcroe  with  f oreifm  nations,  a  subject  oonflded  by 
the  Constitution  to  tbe  exoluMve  oontml  of  Oon- 
srees.  Henderson  v.  New  York,  U.  S.  2SB.  28  L, 
ed.643:  Cby LunvT. Freeman, ae U.S. IRS, IB L.ed. 
1&  L.  K.  A. 


JUDICIAL  COURT, 

The  facts  are  stated  In  tbe  opinion. 

Mr.  Henrjr  !«.  Mltehell.  City  Sdieitor, 
for  plaintiff: 

Each  of  the  several  States  in  the  Union  has 
the  right  to  pass  neceaeary  and  reasonable  laws 
to  protect  the  people  of  such  t^tates  from  tbe 
introduction  of  criminals,  paupers,  and  diseased 
persons  into  their  community. 

A  law  is  not  unconstitutional,  because  ft  may 
prohibit  whet  one  conscientiously  thinks  right, 
or  require  what  he  may  consdentlouBly  think 
wrong. 

Donahw  t.  .OteAonb,  88  Me.  879. 
Whether  an  enactment  Is  rauonable,  or  for 
the  benefit  of  the  people,  fs  for  the  Legislature 

alone  to  decide. 

Moor  V.  Veasu,  82  Me.  848. 

AU  Acts  of  the  Legif>lature  are  presumed  to 
be  constitutional ;  and  the  court  will  never  pro- 
nounce a  Statute  to  be  otherwise,  unless  m  a 
case  where  the  point  is  free  from  all  doubt. 

State  V.  Lurtt.  6  Me.  418. 

The  object  of  the  Legislature  was  to  prevent 
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lUnMlt  of  the  dectaknu  In  *'21t«  Panmaer  OeMes." 

The  result  of  "The  Passenger  Coses."  48  U.  S.  7 
How.  288, 12  L.  ed.  702.  was  to  bold  that  a  tax  de-' 
nianded  of  tbe  master  or  owner  of  the  veeael  for 
every  passenger  was  ar^ulatlon  of  oommeroe  by- 
the  State  In  ranflioC  with  tbe  Constitution  and  the 
laws  of  the  United  Btates.  and  therefore  void. 
Hence,  a  statute  which  imposea  a  burdensome  and 
almost  Impossible  condition  on  the  ship-master  aa  a 
prerequisite  to  bis  landlnfr  bis  passengers,  with  an 
alternative  payment  of  a  small  sum  of  money  for 
each  of  them.  Is  a  tax  on  the  ship-owner  for  the 
risht  to  land  sach  passengers,  and.  In  effect,  on  the 
passenger  himself,  slnoethe  ship-master  makes  htm 
pay  It  In  advunoe  as  part  of  hts  fare.  Henderson  t. 
Wlokham,  92  U.  8.  ao.  28 ed.  64& 

;  What  commerce  ineludee. 

Commerce  Includes  navigation.  It  means  tnter- 
ooursQ  and  Inoludus  all  the  Inatruoients  by  which 
Intercourse  Is  carried  on.  It  Includes,  also,  all  tbe 
subjects  of  such  Interoourso,  and  the  tranaportatloa 
of  persons  as  much  as  that  of  property.  Chicago  ft 
N.  W.  B.  Co.  V.  FuUer.  M  U.  8. 17  Wall.  660, 21  L.  ed. 
TIO;  Gibbons  T.  Ogden.  2S  U.  B.  9  Wheat.  189. 215.  fl 
L.  ed.  08-74;  CrandaU  v.  Nevada,  78  U.  B.  6  Wall.  85, 
18  L.ed.  746; The  "Pawengor  Cases," 48 U.  8.  7How. 
406,418.18  Ued.758-ne;  Baltimore  A  O.  B.  Co.  v. 
Maryland.  88  U.  8. 21  Wait  456, 22  L.  ed.  «78. 

Oommeroe  ineludea  an  Interooorse  of  perstHis,  as 
well  as  the  importation  of  merchandise.  "Tbe  Has- 
senger  Cases,"  48  U.  S.  7  How.  283, 12  L.  ed.  703. 

The  immlgrattoa  of  toretgoers  to  this  country 
tbeir  transportation  to  and  odmiOBlon  at  the  port 
of  one  State  for  the  purpose  of  passing  tbroush 
that  State  to  another  State  for  residence  la  the  lat- 
ter, and  the  whole  subject  of  passengers  Crom  for- 
elfrn  ports  to  and  through  the  vmrhMw  States  of  the 
Union,  li  palpablr  a  mbjeot  wUDh  Is  natUmil  la 
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tbe  tax-payers  of  tbe  Slate  of  Maine  from  being 
burdened  by  an  fnflax  of  pauper  element 
broufiiht  bere  by  transportaUon  companies 
either  from  foreign  countries  or  from  «iy 
otiier  of  tbe  Btat^  and  prevent  tbem  from 
being  public  charges  as  paupers;  this  being  tbe 
case  and  tbe  object  of  tbe  Statute,  it  is  a  valid 
Statute  and  should  be  apheld  as  such. 

Bovman  v.  Chicago  A  N.  W.  R.  Co.  125  U. 
S.  480,  81  L.  ed.  708;  United  Statea  Lieente 
Onset,  4«  U.  S.  5  How.  504,  12  L.  ed.  256; 
Coolev  V.  POH  Wardens  cf  PhUa.  68  TJ.  8.  12 
How.  S99,  18  L.  ed.  996. 

Tbe  Statute  cannot  be  construed  as  iotending 
to  regulate  commerce,  but  relates  to  the  police 
iDternal  goTernment  of  tbe  Slate,  and  this  right 
is  reserved  by  States,  and  the  Statute  of  Maine 
under  consideration  is  a  valid  Statute. 

Xea  7<yrk  t,  Miln,  86  U.  S.  11  Pet.  182,  9 
L  ed.  688;  Bobbina  Sh^  County  Taxing 
Ditl.  120  U.  8.  489,  80  L.  ed  694.  See  also 
Smith  V.  Aiahama.  134  U.  S.  465, 81  L.  ed.  508; 
PovseU  V.  Penntylmma.  127  U.  8.  678,  82  L. 
ed.  258;  NashHUe.  C.  A  St.  L.  R.  Co.  v.  Ala- 
bama, 128  V.  S.  96,  82  L.  ed.  352;  Kidd  t. 
Ftarton.  128  U.  8. 1,  82  L.  ed.  846;  Oeoroia  R. 
A  ma.  Co,  T.  Smith,  128  U.  8.  174,  82  L.  ed. 
377;  Minneapotit  <£  St.  L.  R.  Co.  v.  Beekwttk, 
13»r.  8.  26.  SSL.  ed.  985. 

Mmn.  Wilsim  ft  Woodard,  for  defend- 
aols: 

Tbe  provisions  of  tbe  Statute  in  cjuestion 
coDslilute  a  regulation  of  commeroe  wilb  for- 
eign countries  aoci  among  the  States,  and  are 


the  broadest  aense.  Tin  Interests  of  the  nation  re- 
quire one  unifonn  system  ot  regulation  of  that 
braocfa  of  commeroe.  State  Tax  on  Rj.  Oroos  ttu- 
celpta.  82  U.  8.  IS  WalL  297.  a  L.  ed.  laB;  Stale  Freifrht 
tax  Owe,  as  V.  8.qB  WaU.  282. 81  L.  ed.  14S;  Cooler 
v.Pmt  Wardens  of  PtiUadelidila.  58  0.8.]SHoir. 
».»•,  18  L.ed.fln.lO(H;  Baltimore  *  O.B.Oo.v. 
Hvrtand.  88  fJ.  8. 21  WalL  473, 22  L.  ed.  884. 

It  WM  Mid  In  United  States  v.  HoUiday,  70  U.  8. 3 
Wall.  417, 18  li.  ed.  ISfi.  that  commeroe  •with  foreign 
aattonawcatii  oommeroe  between  cdtizens  of  the 
tnited  Statea  and  dtlaeiis  or  anbjecta  of  forelvn 
SOFerDments.  Tt  means  trade  and  commercial  In- 
tercourse between  nations,  and  parta  of  nations  in 
all  its  branches.  It  inoludee  navisatlon  as  theprln- 
etpal  means  by  which  foreign  in  terooorse  is  effeOted. 
To  regulate  Oils  trade  and  interoonrBe  Is  to  pre- 
scribe tbe  rales  by  whItA  It  ehall  be  conducted. 
"Tbe  mind,"  says  tbe  great  chief  luatlce. 
■caroety  conceive  a  system  for  isolating  oom- 
BMfCft  between  nations  which  shall  exclude  all 
ltw»  concemlag  Davlgation,  which  shall  be  silent 
OB  the  admission  of  tbe  vessels  of  one  nation  Into 
the  porta  of  another  "  and  be  might  have  added, 
vtA  equall  force,  which  prescribes  no  terms  for 
theadmlSBlon  of  their  cargo  or  their  paaaengers. 
gibbons  V.  Ogdea,  22  tT.  B.  9  Wheat.  190,  ft  L.  nd.  68; 
Heoderaon  r.  Wlokham,  18  U.  8. 2&l>,  871^  28  L.  ed. 

LmAkv  panwigers  U  an  inMent  to  (ftebr  trans- 
■portation. 

Tbe  emnmeroe  with  foreign  oatkms  and  t>etween 
flw  States,  which  consists  In  the  transportation  of 
persona  and  property  between  them,  is  a  subject  of 
natJnoal  character  and  requires  uniformity  of  reg- 
nktioo.  Congraes  alone  can  deal  with  suob  trans- 
portation, and  Its  nonaction  Is  a  declaration  that  it 
aball  TQinalD  free  torn  burdens  imposed  by  state 
legislation.  Tteeelvteg  and  landing  paasengere  and 
fidtbdsImddenttotbeirtninaportatloD.  All  re. 
18L.aA. 


therefore  beyond  tbe  power  of  any  State  to 
make. 

MobiU  County  v.  KimhaU,  102  U.  8.  691,  20 
L.  ed.  288:  (Jhueeater  Ferrv  Co.  v.  AanMJm- 
nia.  114  U.  S.  196,  29  L.  ed.  158. 

Interstate  tniDBportation  of  pnsseDgers  is  be- 
yond the  reach  of  a  state  legislature. 

SiaU  Freight  Tax  Case,  83  U.  S.  15  Wall.  ' 
282,  21  L.  ed.  146;  Stoutenhurgk  v.  Hennick, 
129  U.  S.  141,  82  L.  ed.  687;  Awmajt  v.  Chi- 
cago db  N.  W.  S.  Co.  186  U.  B.  465,  81  L.  ed. 
700. 

II  cannot  be  fairly  said  that  If  tiine  statutory' 
proTislons  do  relate  to  interstate  commerce,  or 

to  commerce  with  foreign  countries,  tbey  do 
not  assume  to  regulate  such  commerce. 

Qloueeeter  Ferry  Co.  v.  Pennnltania,  114 
U.  8.  196.  29  L.  ed.  168. 

Regulating  commerce  ia  prescribing  the  rules 
by  which  ft  ahall  be  governed,  Uist  is  pracrib- 
ing  the  condlilons  upon  wbicb  it  shall  be  con- 
ducted, determining  when  it  shall  be  free  and 
when  subject  to  duties  or  other  exaciiona. 

If  each  State  was  at  liberty  to  regulate  the 
conduct  of  carriers  while  wltbio  its  juriadic- 
lion,  the  confu5non  likely  to  follow  could  not 
but  t)e  productive  of  great  Inconvenience  and 
unnecessary  hardship. 

Hall  V.  BeOuir,  96  U.  8.  485,  24  L.  ed.  547. 

Although  the  penalty  imposed  by  these  pro- 
visions fs  laid  upon  tbe  carriers,  ultimately  it 
must  fall  upon  the  passengers  carried,  uid  If, 
under  tbeee  provisions,  burdenn  are  laid  upon 
the  carriers,  tbe  cost  of  sustsiuing  the  burdens 


fltralnta  br  exaettona  In  tiie  form  of  taxes  apon 
such  tcansportattoD  or  upon  acta  necessary  to  Its 
completion  are  Invasions  of  the  exclusive  powtsrof 
Congress.  OIoocGster  Forry  Co.  Tt  Feoaaylvaiila, 
U4U.8.iga,2»L.ed.lSa; 

A  htw  or  a  rule  ewawrtlng  from  any  lawful  au- 
thority wUoh  presorlbea  terms  or  oondltlonB  <^ 
which  alone  the  vessel  can  dlsobanre  Its  paasengen 
Is  a  regulation  of  ooramerce:  and.  In  case  of  vessels 
and  passengers  oomlog  trom  foreign  ports,  is  a 
regulation  of  oommeroe  with  ffHrelgn  nations, 
Henderson  v.  Wlokham,  98  U.  8. 888^  28  L.  ed. 
643-618. 

A  statute  that  imposes  a  burdensome  and  almost 
Impossible  condition  on  the  ablp-masier.  as  a  pre- 
requisite to  bla  landing  his  paaaengeta,  with  an 
alternative  payment  ot  a  mall  anm  of  money  for 
each,  Is  a  regulation  of  oommeroe,  and  void.  JMd. 

The  only  state  Interference  with  tbe  landing  and 
receiving  of  paasengen  and  freight  wbloh  la  per- 
tnlaiible  Isoonflded  to  such  measures  as  wOI  prevent 
contusion  among  thevesselsandooUlslon  between 
tbem.  Insure  their  safety  and  ooovenlenoe,  and 
facilitate  the  dlsoharge  or  receipt  of  their  passen- 
gers and  freight.  Gloucester  Perry  Co.  v.  Pennsyl- 
vania, aupra. 

If  a  law  passed  1^  a  Stateccmea  In  conflict  with 
a  law  passed  by  Congress  In  pursnance  of  the  Con- 
stitution, they  affect  tbe  subject  and  eooh  other 
Uke  equal  opposing  powers.  The  nullity  of  any 
Act  Inoonslsient  with  the  Constitution  is  produced 
by  the  declaration  that  the  Constitution  Is  supreme. 
Where  the  federal  government  has  acted,  Its  Act  is 
supreme:  end  tbe  laws  of  the  State,  though  enacted 
in  the  exercise  of  powers  not  controverted,  must 
yield  te  it.  GlbtJons  v.  Ogden,  28  U.  8. 9  Wheat.  210. 
SL.ed.  73. 

See  notM  to  State  v.  Indiana  ft  0.  Oil  CI.  ft  MIn. 
Co.  and.) «  L.  R  A.  61«e  Pet^laT.  Budd  (N.  T.i  6  L. 
B.A.fi60.    , 
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must  be  obtained  bj  the  carrier  by  increaBing 
its  charges  for  carnage.  lo  tbia  respect  the 
cost  of  carrying  the  burden  imposed  bv  tbese 
proTisions  Is  like  the  tax  under  coosioeratioa 
in— 

Tie  Potaenger  OasM,  48  U.  S.  7  How.  888, 12 
L.  ed.  m  See  OrattdaU  t.  Nevada,  78  V.  S. 
6  Wall.  86, 18  L.  ed.  745. 

Nor  can  these  provisions  be  sustained  as  a 
legitimate  exercise  of  the  police  power  of  the 
State,  because,  under  the  authorities  hereinbe- 
fore referred  to,  it  is  a  plain  regulation  of 
interstate  commerce,  or  of  oommerce  with  for- 
eign nations. 

Whenever  the  statute  of  a  State  invades  the 
domain  of  legidaUoo  which  belongs  exclusive- 
ly to  the  CoDgiess  of  the  United  States  it  is 
void,  no  matter  under  what  class  of  powers  it 
may  fall,  or  bow  closely  alliol  it  may  be  to 
powers  conceded  to  belong  to  the  States. 

Henderson  v.  New  York,  93  U.  8.  359,  28  L. 
ed.  643;  Eannibat  A  8t,  J,  B.  Co.  v.  Hutea,  dS 
V.  S.  466.  24  L.  ed.  527;  Bowman  v.  Chicago 
AN.W.B.  Co.  125  n.  8.  466.  81  L.  ed.  700; 
Chy  Lung  v.  Frtaman,  92  U.  8.  275,  28  L.  ed. 
5nO;  Gibbons  v.  Og^n,  22  U.  S.  9  Wbeat.  1,  6 
L  ed.  28. 

Libber*  tiellvered  the  opinion  of  the 
court: 

TbedefendaotB  were  the  owners  of  tbe  steam- 
er Caroline  Miller.  In  December.  1887.  and 
January,  1888,  which  they  used  as  common 
carriers  for  passengers  and  mercbaodise  be- 
tween the  City  of  New  York,  in  the  State  of 
New  York,  and  Bangor,  in  this  State;  and  by 
said  steamer  brought  from  Kew  York  into 
Bangor,  on  the  9tb  of  December,  1887,  56 
Ital&ns.  who  came  Into  this  State  to  work  as 
laborerson  the  Canadian  Pacific  Railroad.  But 
for  some  reason  they  ceased  to  work  on  said 
road,  and  on  the  14th  of  December,  1887,  re- 
turned to  the  Oity  of  Bangor,  and  it  is  alleged 
by  the  plalntiCF  were  destitute,  and  in  need  of 
relief;  and  the  overseers  of  the  poor  of  said 
City,  on  application  therefor,  took  charge  of 
tbem,  and  furnished  them  with  relief  as  pau- 
pers. And  on  tbe  19th  day  of  said  December,  ft 
IS  claimed  by  the  plaintiff  that  the  City  through 
its  officers  tendered  to  the  defendants  at  their 
wharf,  and  at  their  steamer  In  Bangor,  tbe  al- 
leged paupers,  and  requested  that  the  defend- 
anis  ehonld  reeeive  than  and  cany  them  back 
to  New  York.  Hiis  the  defendants  declined 
to  do,  and  thereupon  the  City  paid  their  passage 
on  board  said  steamer  from  Bangor  to  Now 
York. 

This  action  is  brought  to  recover  for  the  nec- 
esiiary  supplies  furnished  said  alleged  pau- 
pers after  they  were  tendered  to  the  defend- 
ants, and  to  lecfmtr  the  money  paid  for  their 
fare  for  traoBpottation  to  New  York.  The 

Slaintiff  claims  to  recover  by  virtue  of  section 
9  of  chapter  24  of  the  Revised  Statutes  of  this 
State,  which  reads  as  follows:  "Any  common 
carrier  who  brings  into  the  State  a  person  not 
having  a  settlement  Uiercin  shall  remove  him 
beyond  the  Slate  if  be  falls  Into  distress  within 
a  year;  provided,  that  such  person  Is  delivered 
on  board  a  boat  or  at  a  station  of  such  carrier 
by  the  overseen  or  municipal  officers  request- 
ing suchremova];  and.  In  default  thereof,  such 
18L.&A. 


carrier  is  liable  in  assumiAlt  for  the  expense  of 
such  person's  support  after  such  default. " 

The  defendant's  claim  that  this  Statute  Is  un- 
constitutional and  void,  and  furnishes  tbe 
plaintiff  no  ground  for  the  maintenance  of  this 
action:  and  this  is  the  question  for  our  deter- 
mination. 

Congress  has  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several 
States  and  with  the  Indian  tribes. '  Const.  U. 
S.  art.  1,  §  8,  cl.  8.  That  the  carrying  of  per- 
sons from  a  foreign  country  into  the  United 
States  or  from  State  to  Stale,  is  commerce  with- 
in tbe  meaning  of  this  clause  of  tbe  Constitu- 
tion is  too  weU  settled  to  justify  the  citation 
of  authorities.  Tbe  bringing  of  persons  by 
common  carriers,  then, from  another  State  ioto- 
this  State  is  commerce  between  the  States.  Is 
the  state  statute  wbich  we  have  quoted  a  regu- 
lation of  commerce?  We  think  it  is.  In  Hanni- 
bal dt  St.  J.  a.  Co.  V.  Huaen,  95  U.  S.  465.  24 
L.  ed.  537,  tbe  court  says:  "Transportation 
is  essential  to  commerce,  or  rather  it  is  com- 
merce Itself;  and  every  obstacle  to  It,  or  bur- 
den laid  upon  it,  b^  legislative  authority  is  a 
regulation.  It  is  imposingan  additional  duty 
upon  the  carrier.  It  makes  the  commerce 
more  burdensome  to  tbe  carrier;  for,  after  a 
person  is  landed  in  this  State,  it  imposes  upou 
the  carrier  the  responsibility  for  bis  pecunfaty 
condition  for  a  year. 

But  it  is  claimed  that  this  is  the  exercise  of 
the  police  power  of  the  State.  That  the  Stale, 
in  the  exercise  of  its  police  power,  may  indi- 
rectly to  some  extent  affect  commerce  between 
foreign  countries  and  tbe  United  States  or  be- 
tween States,  may  be  conceded.  Just  what  tbe- 
police  power  of  the  State  embraces,  and  how 
far  It  extends,  does  not  appear  to  have  been 
definitely  determined.  It  may  exercise  it  to  re- 
quire quarantine  or  inspection  before  landing, 
of  persons  brought  from  abroad.  It  may  ex- 
ercise it  tA  prvTent  Ibe  landing  of  passengers 
infected  with  contagious  disease.  It  may  exer- 
cise it  over  the  landing  of  convicted  felons 
from  abroad.  It  may  exercise  It  over  persona 
who  have  been  subject  to  contagious  disease, 
so  as  to  be  liable  to  be  infected  by  it,  and  com- 
municate it  to  otbeis,  and  thereby  endanger 
the  health  of  the  community.  But  it  cannot 
exercise  it  to  prevent  commerce,  nor  can  it  ex- 
ercise it  over  the  carrying  and  landing  of  pcr- 
aoos  who  are  sot  at  tbe  tune  they  an  Vougbt 
Into  the  Stale  in  a  condition  to  be  dsngerooa 
to  the  public,  ffannibal  A  8t.  J.  B.  Cb.  v. 
Hvsen,  supra;  Henderson  v.  Nm  York.  98  U. 
S.  259,  23  L.  ed.  548;  Ohy  Lung  v.  Freeman, 
93  U.  S.  275,  23  L.  ed.  550.  It  cannot  exercise 
it  over  persons  who  are  free  from  contagion, 
who  have  not  been  subject  to  any  danger  of 
contagious  disease,  on  the  ground  that  they 
may  become  dangerous  in  that  respect  within 
a  year  or  any  other  fixed  period  ta  time  after 
landing.  It  has  been  said  that  it  may  exercise 
it  to  prevent  the  bringing  Into  Ibe  State  of  pau* 
pera, — persons  who  have  no  means  of  support, 
who  are  destitute,  and  dependent  upon  publie 
Charity.  But  it  cannot  exerdse  It  over  a  per- 
son who  is  not  a  pauper  when  landed,  on  the 
ground  that  be  may  become  a  pauper  within 
some  fixed  period  oif  time.  While  we  do  not 
undertake  to  determine  just  where  the  police 
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poKtr  of  Um  State  In  regard  to  tbeae  maiteja 
termiitilea,  It  is  lufe  to  nay  tbat  it  does  DOtem- 
bnce  tbe  wibjects  tbat  we  bave  last  poiDled  out. 

IliiiSiatate  is  broad  and  itaneral  In  Its  tenns. 
It  eaWioet  all  pnsoib  brougbt  into  tbe  State, 
banif  BO  settteawnt  in  tfae  State;  and  as  it  is 
foond  io  tbe  Pauper  Bt^te,  tbe  tenn  "seltle- 
meot"  must  be  beld  to  mean  a  pauper  seitle- 
nwDt,  without  regard  to  tbe  fact  whether  tbe 
penoo  lipoor  at  tbe  time  when  be  is  broucht 
mto  ibe  State  or  wealthy.   He  may  be  worth 
-tiiaQsaiidsaod  hundreds  of  thousands  of  dol- 
hn  wbea  be  Is  landed  in  the  State,  and.  from 
tbe  Tarious  vicisUtudes  that  meo  are  subject  to, 
within  a  year  from  tbat  time  may  not  nave  a 
dollar,  may  be  destitute,  and  in  need  of  sup- 
port as  a  pauper.   He  may,  when  brougbt  into 
tbe  Slate,  be  a  dtlzeo  of  the  State,  haring  do 
settlement  In  it;  and  stU),  under  tbe  terms  of 
tbe  Statute,  if  he  becomes  a  pauper  within  a 

Seir,  it  is  the  duty  of  tbe  carrier  who  brings 
iffi  here  to  take  him  and  carry  him  out  of  tbe 
buite.  By  what  autbority  may  it  Ik  done?  A 
citizen  of  tbe  State  baa  the  legal  rifrht  to  come 
into  it,  either  with  the  aid  of  a  common  carrier 
or  without  such  aid.  Every  citizen  of  tbe 
United  States  has  the  right  to  enter  every  other 
Stats  for  tanporary  purposes  or  to  become  a 
dtizen  of  such  State.  Suppose  the  carrier  who 
ttriogs  him  in  undertakes  to  seize  him  and 
any  him  out  of  the  Stale  because  he  has  lost 


bis  property  within  a  year,  and  become  needy. 
Would  not  tbe  courts  interfere  at  once  on  ap- 
plication therefor,  and  discbarge  him  from 
such  unlawful  restraint?  We  think  it  isclearly 
sa  Then,  again,  what  right  would  the  carrier 
have,  if  be  £b  a  pauper,  and  the  police  power 
of  the  State  extends  to  the  extent  to  prevent 
the  landing  of  paupers  within  it  to  carry  him 
out  of  this  State,  and  land  him  in  another  Stale? 

But  it  is  unneceGsary  to  discuss  Uie  effect  of 
this  Statute  further.  Xts  provtstons  are  toobmad 
and  sweeping  to  tw  considered  within  the  pow- 
er of  the  State.   It  Is  the  exercise  of  a  power 

fraotnd  solely  to  the  United  States,  which  (ho 
tate  cannot  exercise.  It  is  so  general  that,  as 
we  have  said,  it  applies  to  alt  persons  brought 
into  the  State  by  a  carrier,  without  regard  to 
wealth  or  poverty  when  brought  in;  but  un- 
dertakes to  impose  upon  the  carrier  the  burden 
of  removing  or  supporting  him  if  he  shall 
within  tbe  time  nam«l  become  destitute. 

It  is  said  by  counsel  that  it  is  aimed  a^inst 
pauperism,  and  may  be  sustained  aa  valid  as  to 
persons  who  are  paupers  when  brought  into 
the  State.  Its  terms  are  general.  It  cannot  be 
divided,  and  beld  to  be  valid  as  to  one  class  of 
persons  and  invalid  as  to  others. 
Judffnunt/or  d^endanU. 
Paten,  Ch.  J.,  and  Vlrsin,  Emer^r* 
Foster,  and  Wbitehonee.  Jj.,  concurred. 
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Btaibeth  HARALSON.  Impleaded,  etc.. 
in  Brr., 

V. 

W.  I.  McARTHUR. 


.ChL. 


*1.  Hie  deftodMit*a  attorney  beinic  ab> 
BSDt  with  leave  of  the  court  on.aeeoti]it 
nf  all  h  MiWM.  t>ls  relatJonshlp  to  tbe  case  beinsr 
kaowo  to  oounaet  tog  the  plaloUlI,  althoush  bis 
name  waa  not  martad  on  the  dwdEec,  biB  leave  of 
Bbrnwe  applied  to  Um  case;  and.  if  his  client  was 
•Im  atacnt  on  aooount  of  a  public  aDuouaoemen  t 
made  by  tbe  Judge  In  opeti  court  <sbo  being  thea 
pmenl  and  bearing  ttt  tbat  do  ease  would  be 
taksD  up  io  which  tiwabseiit  oounsal  was oon- 
ocnisd.  tbe  Judgment  against  such  defendant 
nngbt  to  be  set  aside  upon  appllcatloa  made  at 
Um  nme  term,  aupported  by  an  affidavit  of  a 
■lerltoftoaa  defense. 

S*  A  JelBt  w«r«let  mad  JodgMot  against 
aevsnl  defesdanta,  some  of  whom  were  never 
«nred,aad  bad  not  waived  aervloe  by  appear- 
aaee,  Aonid  be  aetaitdo  on  motion  nuule  at  the 
■aw  tern. 

(July  8.180U 

ERROR  to  the  Superior  Court  for  Mont- 
gomery Countv  to  review  a  decision  re- 
fonog  u>  set  aside  a  judgment  rendered 
sgaiast  defendant  Haralson  during  the  absence 
from  court  of  her  attorney.  Bevened. 
Tbe  case  sufficiently  appears  In  the  opiaion. 
Mmn.  Kartln  *  Smltli  and  H.  W. 
Gacnpell  for  plabitiff  in  error. 

"Head  notes  lor  8lnimon%>^ 
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Mlmn.  B,  A.  Snlth.  D.  C.  MeLeoMB 
and  DelAey  4b  Bishop,  for  defendant  in 
error: 

It  is  not  the  fault  of  plaintiff  or  his  counsel 
that  the  name  of  counsel  for  Haralson  was  not 
marked  on  tbe  docket,  and  tbey  are  not  re- 
sponsible for  its  not  boiog  marked,  nor  for  the 
counsel's  relying  upon  tbe  Judge  upon  a  private 
apfdication  to  have  his  name^*  marked,  and  It 
was  tbe  duty  of  defendant  Haralson  and  her 
counsel  to  nie  their  defense  at  the  first  term 
Instead  of  allowing  the  case  to  be  marked  in 
defaalt,  and  hence  the  motion  to  set  a»ide 
should  he  denied. 

Storey  V.  Weaaer,  66  Ga.  800;  MorrU  v.  M^- 
r^,  76  Qa.  788;  0rakam  v.  Smith.  80  Ga.  676. 

Motion  for  a  new  ferial  Is  the  remedy,  and 
not  a  motion  to  set  aside  the  judgment. 

Oa.  Code,  8B00. 

McArtbur  conld  have  sued  Haralson  alone 
for  tbe  trespass,  and  having  sued  several  joint 
trespassers  could  have  dismissed  as  to  all  but 
MoralsoD,  and  proceeded  against  her  alone;  and 
the  fact  that  vndlct  and  judgment  were  ren- 
dered improperly  against  other  oonlefendants, 
who  are  not  complaining,  furnishes  no  cause  of 
complaint  for  Haralson  who  was  duly  served, 
and  against  whom  the  verdict  and  judgment 
were  properly  rendered. 

Brooks  V.  Ashbum,  9  Gn.  302. 

Simmone.  J.,  delivered  tbe  (^>iolon  of  the 

court: 

1.  At  tbe  time  the  judgment  was  rendered 
in  thin  case  in  the  court  oelow,  Mr.  Stanley, 
the  attorney  of  Mrs.  Tlaralson,  one  of  the  de- 
fendants, was  absent  from  the  court  under  a 
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leave  gntnted  on  account  of  rfckness.  Tbia 
providential  cause  would  bare  been  a  sufficient 
excuse  for  his  absence  'witbout  anr  leave  from 
(he  court.  It  was  known  to  plaintiff's  coun- 
sel that  he  bad  been  employed  in  this  case,  al- 
tfaough  bis  name  was  not  marked  on  the  docket. 
Mrs.  Haralson  beard  the  jud{^  aonouDce  in 
open  court  lliat  no  case  in  wbicb  Mr.  Stanley 
was  concerned  as  counsel  would  be  tnken 
lip.  For  this  reason  she  was  not  present  when 
the  case  was  called,  and,  doubtless  for  the 
snme  reason,  made  no  arrangement  to  be  rep- 
resented by  other  counsel.  She  ascertained 
during  the  term  that  a  judgment  bad  been 
rendered  against  her,  and  immediately  before 
the  expiration  of  the  term  moved  to  set  the 
same  aside,  which  the  court  declined  to  do. 
This  decision,  in  our  opinion,  was  erroneous. 
Although  Mr.  Stanley  had  neither  filed  a  plea 
for  defendant  nor  caused  bis  name  to  be 
marked  on  the  docket,  his  client  should  not,  in 
our  opinion,  suffer  on  account  of  bis  failure  to 
do  these  tbiugs.  because  at  the  time  the  case 
was  cnllud  and  disposed  of  he  was  at  home 
slf-k.  RQd  unable  to  atteod  to  any  business.  If 
his  leave  of  absence  had  been  obtained  for  any 
other  cause,  he  could  at  least  have  done  what 
was  necessary  to  inform  the  court  what  cases 
were  to  be  aCTcrted  by  the  leave  granted. 
This  be  could  have  accomplished  byTumish- 
ing  the  court  with  a  list  of  his  cases,  or  by  see- 
ing to  it  that  his  name  was  marked  on  the 
docket  in  all  of  them.  Where  an  attorney  is 
well,  and  gets  a  leave  of  absence  from  the 
court  for  bis  own  convenience,  it  would  be 
negligence  to  allow  a  case  he  was  employed  to 
defend  to  stand  on  the  docket  till  called  for  a 
final  disposition,  without  having  previously 
done  anything  whatever  to  inform  the  court 
the  case  was  to  be  contested,  and  that  be  rep- 
resented the  defeudauL  There  seems  to  be  no 
good  reason,  other  than  sickness  or  some  other 

rvidmtial  cause,  why  an  allorney  could  not 
this  much,  in  person  or  otherwise,  before 
the  case  was  reached  in  its  order  for  a  hearing; 
and,  unless  prevented  by  such  cause,  hewouM 
have  until  tben  to  protect  his  cases  under  his 
leave  of  absence;  but  where  he  is  sick  his  op 
fwrtunity  to  do  so  does  not  extend  up  to  that 
time,  and  for  this  reason  we  think  Ibe  rule 
above  indicated  should  be  modified  In  a  case 
like  this,  where  provideDtial  iDterference  cuta 
an  attorney  off  from  tbe  full  exercise  of  bis 
rights  and  privileges. 

In  the  case  of  Bentley  v.  FVncft  (Qa.)  18  8. 
£.  Rep.  156,  tbe  record  shows  that  tbe  judge 
stated  to  Mr.  Humphreys,  counsel  for  defeM- 
ant,  who  was  present  in  the  court,  he  would 
not  tiT  that  day  any  case  In  which  he  was  em- 
ployed, yet  neveriheless,  on  tbe  same  day  did 
render  judgment  against  his  client  in  a  case 
wherein  Mr.  Humphreys'  name  was  not 


marked  on  the  docket,  the  jndge  not  knowing 
that  he  was  employed  therein.  The  court  be- 
low afterwards  set  that  judgment  aside,  and 
was,  we  think,  property  reversed  by  this  court 
for  BO  doing.  'The  suit  Vas  upon  an  unoondi- 
tional  written  contract,  and  was  In  default,  no 
plea  having  been  filed,  and  do  counsel's  name 
having  been  marked  for  defendant  on  tho 
docket.  Mr.  Humphreys'  client  relied  upon 
the  clerk  to  enter  his  name,  and,  this  being  at 
bis  own  risk,  be  could  take  nothing  by  tbe 
clerk's  failure  to  comply  with  his  request. 
Again  Mr.  Humphreys  was  present  in  court 
when  tbe  judge  made  tbe  announcement  as  to 
his  cases,  and  there  is  no  reason  why  he  could 
not  have  then  had  bis  name  martied  in  the 
cases  he  defended,  or  at  least  have  informed 
the  judge  what  his  cases  were.  Nothing  of 
the  sort  was  done,  and  under  tliese  facts  we 
thought  DO  sufficient  reason  appeared  for  set- 
ting tbe  judgment  aside.  In  the  Bently  due, 
tbe  motion  to  set  aside  tbe  judgment  was  not 
made  at  the  term  at  which  it  was  rendered,  as 
was  done  in  the  case  at  bar;  nor  does  the  record 
in  the  former  allege  (bntdefendant  or  his  counsel 
were  ignorant  till  after  tbe  term  closed,  of  the 
rcnditK>n  of  tbe  judgment,  or  atateany  reason 
whatever  why  the  motion  to  set  aside  was  not 
made  darinjr  tbe  term.  These  two  cases  differ 
in  many  respects,  but  the  controlling  distinc- 
tion between  them  is  that  in  one  the  defend- 
ant's counsel  was  prevented  by  providential 
interference  from  giving  all  needed  attention 
to  his  client's  interests,  and  in  tbe  other  be  was 
not,  but  had  ample  and  sufllcient  opportunity 
to  do  so,  and  by  availing  himself  thereof  could 
have  prevented  tbe  rendition  of  tbe  judgment. 

2.  This  was  an  action  against  several  defend- 
ants, including  the  plaintiff  in  error,  some  of 
whom  were  not  served  at  all,  and  never  had 
their  day  in  court.  The  verdict  and  judgment 
being  a  joint  one  in  favor  of  the  plaintiff 
neainst  all  tbe  defendants,  ought  not  to  stand. 
Those  who  were  not  serv^,  of  course,  are  not 
bound  by  it;  and  this  fact  would  effectually 
prevent  the  plaintiff  in  error,  in  case  she  satis- 
fied the  judgment,  from  having  her  right  to 
contribution  from  all  her  co-defendants.  In 
the  event  she  should  demand  such  contribu- 
tion, tb^  would  only  have  to  reply  they  were 
not  bound  by  the  judgment  at  all,  and  that  It 
established  no  right  against  them  In  favor  of 
anyone.  If  the  plaintiff  bad  obtained  judg- 
ment against  those  defendants  only  who  were 
Berved.lt  may  bave  been  valid  as  to  them:  but 
inasmuch  aa  tbe  judgment  is  against  all  tbe 
defendants,  including  tboae  not  served,  we  an 
clear  it  should  be  set  aside  for  tbe  reaaon 
above  stated. 

Judgment  reverted. 

Lumpkin,  J.,  not  presiding. 
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John  J.  WILLIAMSON 

V. 

Warren  8.  HILL. 

(  Haas.  ) 

The  first  pikxiaant  la  optional 

with  the  obl%or  oa  a  oontraot  to  purotese 

nuitA. 


certain  patents  and  tnventiona  whlcb  does  not 
mention  a  cash  payment  made  when  tbe' oontraot 
tooli  effect,  but  wtilch  calls  for  annual  paymenta 
for  foarteen  rears,  amoontlnfr  to  tSSSjOOO  or.  In 
Hen  Uiereaf,  the  sum  of  $100,000  at  any  ttae  witfate 
two  years,  and  provides  that  on  failure  to  make 
anr  payment  when  due  wttUn  sixty  days  after 
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denumd  the  "MleabaH  mill  and  roMand  of  no 
effeof*  MMl  the  p«taita  revert  dtMharged  of  mnj 
obUfsMoiM  under  tb«  cxmtrmot,  wfth  a  forlber 
provktOft  giving  tbe  obligor  the  rlfbtto  mmign 
the  eno  trmot  acd  tkue  free  UidmU  trom  perwoal 

(June  86,1801.) 

EXCEPTIONS  by  defeDdant  to  rulings  of 
the  SaperioT  Court  for  Suffolk  County 
OTemiHoga  demurrer  to  the  declaration  ana 
adraittlDg  certain  evldeuce  as  ivell  as  to  in- 
strucUons  and  refusals  to  instruct  made  in  an 
aclicm  brought  to  recover  moDcy  alleged  to  be 
due  under  a  contract  for  the  purchase  of  cer- 
tain patent  rights  w  lilch  resulted  in  a  verdict  in 
plaintiff's  favor.  Sustained. 
The  facts  sutBclently  appear  In  the  opinion, 
Jfr.  Charlaa  M.  Barnaa  for  defendant. 
Mr.  ThMBM  William  Clarke  tor  plain- 
tiff. 

Knowlton,  J,,  delivered  the  opinion  of  the 
court: 

Tbe  i^lntlff  was  tbe  owner  of  certdn  let- 
ters>paient,  and  of  an  {DveoUon  on  wbicb  let- 
ters-patent bad  been  applied  for,  all  for  methods 
or  processes  of  maouucturjag  electrical  con- 
duaing  wires.  On  April  26,  1887,  he  mode  a 
contract  in  writing  with  tbe  defendant  to  sell 
these  letters- patent  and  Inventions,  and  stipu- 
lated also  to  aell  and  convey  any  other  lettets- 
paient  which  he  should  obtain  or  inventions 
vbteb  be  should  make  for  wires  of  similar 
compounds  during  the  term  mentioned  in  tbe 
contract.  Tbe  contract  proceeds  in  tbe  follow- 
ing language:  "Tbe  conditions  of  sale,  and 
tbe  payments  to  be  made,  and  tbe  times  and 
mode  of  BO  making  them  are  hereinafter  ez- 
pmsly  stipulated,  as  f<^low8: — 

"Said  Warren  8.  Hill,  or  bis  aaslgns,  shall 
pay  to  said  Williamson,  his  heirs  or  assigns, 
tbe  sum  of  twenly-flve  hundred  dollars  in 
one  year  from  the  first  day  of  Hay,  A.  D. 
mi?' 

[Then  ftdlowa  a  statemeDt  of  sums  to  be  paid 
annually  on  ttie  flnt  di^  of  May  for  fourteen 
yean  from  Uay  1.  1887,  amouolJDg  io  all,  in- 
dxdiug  tbe  $2,B00,  to  |2S0.000.] 

It  being  understood  and  provided  that  lo 
cue  any  of  tbe  aforesaid  payments  being  due, 
and  baring  been  demanded,  and  sucb  payment 
be  not  made  or  tendered  within  tbe  sixty  days 
next  sacceeding  aoch  demand  (except  as  is 
berebibefore  provided),  than  and  in  that  case 
tbU  contract  and  agreement  and  sale  shall  be 
null  and  void  and  of  no  effect  from  the  dale  so 
determined,  and  tbe  patents  shall  revert  to  said 
WilliamsoQ  or  to  bis  assigns,  discharged  of  any 
obligations  of  whatever  nature  dae  to  this  con- 
tact, and  of  any  rights  to  manufacture  tbcre- 
under."  The  next  clause  relates  to  the  places 
where  the  payments  are  to  be  made.  Tbe 
next  stipulates  that  tbe  defendant  or  bis  assigns 
may  at  any  time  within  two  years  from  the  1st 
day  of  May,  1887,  make  payment  or  tender  of 
payment  of  1100,000  in  cash  to  the  plaintiff, 
and  that  tbe  plaintiff  aball  receive  the  same 
and  the  title  to  all  suco  payments  "^all  pass 
ahtolutely  to  said  Hill  or  bia  aBsigos  dlacbansed 
of  all  foture  paymenu." 

The  last  jproHalon  la  as  fbllowvi  *'  Said 
Warrea  S.  Hfll  may  assign  tbfo  agreemrat, 
II  LB.  A. 


subject  to  alltbecondltlonsof  paysMnt,  toany 
person  or  corporation;  and  fn  case  of  the  paj> 
ment  by  such  assigns  or  their  assigns,  or  &efr 
successors  in  Interest,  at  or  before  the  conclu- 
sion of  any  calendar  year,  or  stiall  make  tbe 
special  single  payment  on  or  before  May  1, 
1889,  as  above  stipulated,  the  sale  hereby  pro- 
vided for  shall  inure  to  the  benefit  of  such  as- 
signs or  petaons  having  his  or  tbeir  title.  But 
in  case  sucb  payments  De  not  made  this  asrea- 
ment  ceases  and  detennlnea  as  hereinbefore 
provided." 

Tbe  suit  Is  brought  to  recover  tbe  first  pay- 
ment mentioned  jn  the  contract,  which  was 
duly  demanded  soon  after  May  1.  1888.  "At 
the  time  it  appeared  by  tbe  evidence  that  tbe 
sum  of  twelve  hundred  and  fifty  dollsra  was 
paid  to  the  plaintiff  at  or  about  tbe  time  of  tbo 
execution  of  the  contract,  by  one  Edwin  S. 
Thayer,  and  at  tbe  same  time,  or  shortly  after, 
the  plaintiff  paid  two  hundred  and  lifly  dollars 
of  this  sum  to  tbe  defendant  Hill,  in  pursuance 
of  a  verbal  agreemeot  had  by  the  plaintiff  and 
defendant  before  tbe  time  of  the  execniion  of 
tbe  contract;  and  that  in  all  the  negotiations 
between  tbe  plaintiff  and  defendant  concern- 
ing the  making  of  the  contract,  tbe  plaintiff 
insisted  on  a  payment  being  made  to  him  at 
the  time  of  tbe  execution  of  the  contract,  and 
tbe  payment  was  made  at  sucb  time  in  pursu- 
ance of  this  agreement  which  was  not  con- 
tained in  tbe  contract;  and  by  such  agreement 
it  was  understbod  thnttwelvenundrcd  nnd  fifty 
dollars  should  be  paid  to  tbe  plaintiff  at  the 
time  of  the  delivery  of  the  contract,  and  that 
two  hundred  and  *fifty  dollars  of  that  money 
should  bepaid  back  by  the  plaintiff  to  the  de- 
fendant Hill."  It  also  appeared  that  at  the 
time  tbe  contract  was  nmde  tbe  wire  had  not 
t>een  manufactured  for  tbe  market,  nor  put  to 
any  use  except  for  the  purpose  of  testing  Its 
mechanical  and  electrical  qualities,  and  tnere 
was  uncontradicted  evidence  that  tbe  plaintiff 
bad  been,  for  some  years  before  the  execution 
of  the  contract,  trying  to  get  someone  to  un- 
dertake the  manufacture  of  the  wire,  and  that 
jn  one  occasion  previously  be  bad  had  a  con- 
tract with  the  defendant,  concerning  the  pur- 
chase of  tbe  patents,  which  had  run  out. 

The  <(ne8tion  before  tiie  court  Is,  What  Is 
the  true  construction  of  the  contract  in  regard 
to  tbe  payments  mentioned  In  H.  Was  it  an 
abaolute  sale,  and  did  tbe  defendant  become 
bound  absolutely  to  pay  tbe  sum  of  9260.000, 
or  was  It  a  contract  which  merely  secured  bira 
rights  in  the  patents  on  his  running  payments 
from  time  to  time  so  long  as  he  continued  to 
pay  in  accordance  with  the  contract.  Tbe  de- 
fendant contends  that  the  purpose  of  tbe  con- 
tract was  to  enable  tbe  dtfeudaot  to  experi- 
ment with  the  patents  and  to  endeavor  (o  ob- 
tain a  purchaser  of  them,  and  that  tbe  pay- 
ment of  91.360  Iff  Thayer,  who  testified  that 
be  was  interested  In  the  purchase  of  the  pat- 
ents, was  to  secure  to  tbe  defendant  rights  in 
them  for  one  year,  and  that  at  tbe  ena  of  the 
year  he  bad  bis  option  either  to  pay  $3,500 
within  sixty  days  after  a  demand  by  the  plain- 
tiff, and  thereby  secure  control  of  the  patents 
for  another  year,  or  to  decline  to  pay,  and  so 
make  the  contract  "void  and  of  no  effect." 

There  can  be  no  doubt  that  his  bUlure  to 
make  Uie  payment  demanded  terminated  all 
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bis  rlgbta  In  ttU'  patents  and  bis  UabUity  for 
f alure  pajmeDls.  If  socb  a fallurebad  occurred 
several  yean  laler,  after  some  of  tbe  paymeots 
bad  been  made,  it  would  bave  rendend  tbe 
contract  of  no  effect  from  tbe  dale— tbat  la  to 
say,  so  far  as  the  coniract  bad  been  completely 
executed  in  tbe  making  of  payments  it  would 
remain  in  effect,  but  eo  far  as  it  reDiaioed  en- 
tirely executory  it  would  be  terminated  and 
none  of  tbe  payments  provided  for  in  tbe  fu- 
ture could  be  collected.  Tbe  only  question  of 
difficulty  relates  to  tbe  payment  which  had 
become  due,  diher  absolutely  orcoDdiUoo&lly, 
but  remained  unpaid.  As  to  tbat,  is  tbe  con- 
tract in  force  so  tbat  it  can  be  invoked  for  tbe 
collection  of  it?  That  de|)eDdB  on  wbcLber  tbe 
payment  bad  l>ecome  atiGolutely  due  and  pay- 
able before  tbe  contract  became  void. 

it  is  worth  while  to  inquire  whether  the  par- 
ties intended  this  provision  for  the  beoeflt  of 
the]  defendant  as  well  as  tbe  plaintiff.  Was 
the  defendant  entitled  to  be  free  from  all  fu- 
ture liability  by  refusing  to  pay  on  demand, 
or  could  tbe  plaintiff  if  he  saw  St  conipel  him 
to  pay  the  whole  sum  of  $250,000?  Tbe  stip- 
ulation is  absolute  tbat  on  tbe  defendant's 
failure  to  pay  within  six^  days  after  a  demand 
the  contract  shall  become  of  no  effect  for  the 
future;  Bod,  conKidertnetbe  nature  of  the  con- 
tract, we  cannotdoubttbattbe  parties  intended 
to  allow  tbe  defcadaat  to  avail  himself  of  this 
provision  at  tbe  end  of  any  year  to  relieve 
himself  from  future  liability.  This  tbe  plain- 
tiff's counsel  concedes  in  argument;  but  be 
says  that  tbe  defendant  could  not  relieve  him- 
self from  liability  for  tbe  payment  which  bad 
been  demanded,  and  which  be  contends  bad 
become  absolutely  payable  on  the  first  day  of 
May.  But  tbe  contract  becomes  void  only 
after  tbe  expiration  of  sixty  days  from  the 
plaintifTs  demand  for  the  payment;  and  if  the 
plaintiff's  construclloo  were  comet,  following 
liierally  tbe  terms  of  tbe  contract,  be  would 
have  notblne  to  do  but  to  decline  to  make  a 
demand,  and  at  the  expiration  of  a  year  (be 
second  payment  would  become  due,  ^d  at 
the  expiration  of  another  year  with  no  demand 
tbe  third  would  become  abaolutely  due,  and  so 
on,  while  the  defendant  would  have  no  way 
of  ftvt^ing  an  absolute  liability  for  the  whole. 
To  bold  that  each  payment  becomes  absolutely 
due  OD  the  first  day  of  Uay,  when  tbe  contract 
says  it  shall  be  paid,  is  equivalent  to  holding 
tbat  this  provision  of  the  contract  is  for  the 
plaintiff  only,  and  tbat  tbe  defendant  bas  no 
option  if  the  plaintiff  sees  fit  to  hold  him  as  an 
absolute  purchaser. 

If  we  look  critically  at  the  contract  we  notice 
tbat  the  stipulation  for  a  payment  on  the  first 
day  of  May  in  each  year  is  only  one  of  tbe 
"conditions  of  sale,"  and  is  qualified  by  the 
clause  beginning,  "  it  being  understood  and 
provided.  When  we  look  at  tbe  subject  mat- 
ter of  tbe  contract,  the  situation  of  the  parties, 
the  '  apparently 4, experimeDtal  nature  of  tlw 
It  L^B. 


transaction,  and  the  payment  made  by  tbe 

defendant  in  advance,  wc  think  the  par- 
Uea  Intended  that  each  payment  abould  be 
made  ooly  in  case  the  oefendant  wished  to 
keep  the  contract  in  forae  for  Us  beaoAt.  and 
tbat  be  was  to  have  sixty  days  aflw  a  demand 
in  which  to  determine  whether  to  pay  or  lo 
allow  the  contract  to  become  void  except  as  to 
those  parts  which  bad  been  fully  executed. 
If  he  failed  to  pay,  the  contract  would  beooDW 
of  no  effect  as  to  the  payment  demanded. 
Tbis  appears  also  by  tbe  last  pamgrapb  of  the 
contract,  which  gives  the  defendant  a  ri^t  lo 
assign  "the  agreement,  subject  to  all  the  con- 
ditions of  payment,  to  any  person  or  corpora- 
tion" and  to  be  relieved  from  further  personal 
liability  upon  it  by  substituting  another  in  his 
place.  On  such  an  assignment  tbe  assignee 
would  ho  under  no  direct  obligation  to  tho 
plaintiff,  and  the  plaintiff  would  have  no  rem- 
edies under  the  contract  except  as  It  gives  him 
security  on  tbe  patents.  Yet  It  is  stipulated 
that  on  payment  by  such  assignee  or  his  as- 
signs or  succesaorsin  interest  "at  or  before  the 
coDcluaioQ  of  any  calendar  year,"  etc.,  the 
sale  provided  for  by  the  contract  shall  inure 
to  hto  or  tbeir  benefit.  But  If  tbe  payment  be 
not  made  tbe  agreement  ceases  and  determines 
as  before  provided.  Under  this  provision  it  ta 
clear  that,  if  the  contract  should  be  assigned, 
the  plaintiff  could  not  recover  a  payment 
which  should  subsequently  accrue  and  be  de- 
manded of  the  assignee;  and  tbe  contract  as- 
sumes that  this  part  of  It  is  Identical  In  legal 
effect  with  that  on  which  this  suit  ia  brought. 

We  are  of  opinion,  therefore,  that  tbe  excep- 
tions to  tbe  ruling  at  the  trial  should  be  sus- 
tained. 

In  passing  on  tbe  demurrer  to  tbe  declara- 
tion we  are  obliged  to  consider  tbe  question 
presented  without  the  benefit  of  the  facts 
proved  at  the  trial,  and  the  solution  of  it  is 
not  easy.  But  in  tbe  contract  itself,  althoiijrh 
It  does  not  appear  tbat  the  payment  was  made 
in  advance,  there  is  much  to  show  the  experi- 
mental nature  of  the  transaction.  Tbe  ptinri- 
pal  patents  had  been  in  existence  about  three 
years,  as  appears  by  tbe  description  of  them, 
and  one  appticalion  for  a  patent  was  tbco 
pending,  and  the  contract  by  the  terms  looked 
to  future  iDventinns  to  be  made  and  patents  to 
be  obtained  by  the  plaintiff  which  were  to  be 
assigned  to  the  defendant  Then  tbe  prov  ision 
for  assignment  by  tbe  defendant  "to  any  per- 
son or  corporatioD,"  and  the  stipulation  tbat  a 
payment  of  f 100,000  at  any  thne  within  two 
years  might  stand  instead  of  $330,000  lo  be 
paid  year  by  year,  indicate  tbat  this  was  not 
considered  an  absolute  sale  with  security  back 
to  tbe  seller,  but  a  grant  of  a  privilege  to  be 
kept  alive  by  annual  payments,  or  lost  on  the 
failure  to  pay  annually.  We  are  of  o^nlon 
that  tbe  demurrer  should  be  sustained. 

BteeptifM  nutatnei,  Ikmwnr  nutaiiud. 
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1.  An  Matnnwnt  preliBrring  aoma 
OMdltora  whom  tttelb  to  ipMUsr  flitlwE  In  the 
Imtrumeot  ttsM  oc  In  an  Indexed  whedule  la 
Toid  opoa  Ita  faoe. 

t.  An  eMcntloB  pwrch— r  of  land  ia- 
clnded  in  an'aartgiiBient  fiiF  ereditMV 
wbfcb  Is  roldon  Ua  face  may  bATehlBtitlequieted 
tgaioat  such  aarigameot  where  tbe  statute  at  the 
tiine  of  tbe  purchase  authorized  a  levy  on  lands 
fnudulentlj'  oonvoyed.  It  was  not  necessary  for 
tbe  Judgment  oredttfar  to  leek  aid  In  equltjr  be- 
fantbeHtoi 

(October  ao,  188L) 

APPEAJj  by  defendant  from  a  decree  of  tbe 
Circuit  Court  for  Osceola  County  in  favor 
of  Gtunplainuits  lo  »  suit  brought  to  quiet  title 
to  certain  leal  eatale.  AfirmetL 

Stalemeot  Iv  I<our,  J„  Id  tbe  opinion 
biDded  down  Jal73, 18M,  after  the  tint  bear- 


inc. 
The: 


I UU  is  filed  in  this  cause  to  quiet  title 
10  certain  lands  in  Osceola  County.  Tbe  bill 
sTers  that  complainant  is  in  ponocaoion  and  has 
tbe  original  or  government  title,  and  tiiao  has 
nmia  lax  titles,  and  that  certain  conveyances 
to  the  defendant,  and  claims  made  by  bim. 
cloud  the  title.  On  the  heariuK  in  the  court 
below  the  tax  titles  asserted  by  each  party  were 
admitted  to  be  void,  and  tbe  oaly  controversy 
hat  arises  under  tbe  original  title.  All  tbe 
luds  in  question  were  patented  by  the  United 
l^tes  to  Dennis  Bobinson  under  two  patents 
4ated,  respectively,  November  8  and  Decem- 
ber 15. 1855.  October  fi,  1857,  Dennis  Robin- 
ion  made  a  deed  of  asaiKoment  conveying 
these  and  other  lands,  and  all  bis  property, 
real  and  penonal,  the  lands  being  apecmcaliy 
described,  to  Nelson  RoUnson  and  George  H. 
While  of  Grand  Rapids,  and  RobeH  R  Bob- 
iiuoD,  of  Newaygo  County,  this  State,  in  trust 
lor  the  benefit  of  creditors.   This  assignment 


was  signed  and  acknowledged  by  nil  (be  par- 
Ues  and  witneases,  and  was  recorded  October 
6,  1867.  On  March  S4,  3859,  August  Wash- 
man  recovered  a  judgment  against  Dennis 
RobinFon  for  $688  and  costs  In  tbe  Circuit 
Court  for  Newaygo  County.  March  SS,  18S9. 
Mr.  Washmaa  sold  and  assigned  in  wriiiog 
this  judgment  and  datm  against  Dennis  Rob- 
inson to  William  6.  Utley,  who  was  then  tho 
derk  of  Uiat  court.  August  18, 1859,  Utley 
issued  an  execution  to  the  sberitF  of  Newaygo 
County  to  collect  the  Wasbman  judgment. 
This  execution  was  returned  and  filra  Novem- 
ber 1,  1859.  by  Utley.  December,  1869,  UUey 
issued  another  execution  lo  the  sheriff  of  Me* 
cbeta  County,  Osceola  County,  forming  a  part 
of  Mecosta  County  at  that  time.  By  virtue  of 
this  execution  tbe  sheriff  of  Mecosta  County 
levied  uvoa  tbe  lands  lu  question  and  other 
lands.  The  execution  on  lurch  10, 1800,  was 
returned  satisfied  in  full  by  sale  of  these  lands. 
Mr.  Utley  bought  io  the  lands  in  question  un- 
der this  execution  sale.  August  28,  1871, 
Utley  conveved  tbe  lands  to  Delos  A.  Blodgett 
and  James  Kennedy,  by  deed  of  quftolaim,  for 
a  consideration  of  $500;  and  on  June  8,  UI74, 
Blodgett  purchased  Kenuedy's  interest  there- 
in, taking  a  quitclaim  deed;  the  consideration 
being  named  as  $500.  The  defendant  claims 
under  tbe  following  chain  of  title:  (1)  The 
assignment  from  Dennis  Bobinson  to  Nelson 
Robinson,  Robert  R.  Robinson,  and  George 
H.  White,  dated"  October  6.  1857;  Mr.  Nelson 
RobinsoQ.  the  other  assignee,  having  died  in 
January,  1886.  Deed  of  warranty  from  Den- 
nis Robinson  to  him  (William  O'Connor),  dated 
December  98,  1887,  consideration  f  1,  convey- 
ing one-half  interest  in  these  and  other  lands, 
subject  to  taxes  and  tax  titles.  Deed  of  quit- 
claim from  Robert  R.  Robinson  and  Geon^ 
H.  White,  trustees,  etc,  dated  Januair  98, 1888, 
to  Deonls  Robinson,  consideration  therein  $1; 
and  also  warranty  deed  from  Dennis  Robinson 
to  him  (William  O'Connor)  conveying  all  the 
lands,  dated  March  4, 1889,  for  a  consideration 
therein  expressed  of  $50.  About  tbe  time  of 
the  flling  of  the  bill  in  tbe  present  case,  two 
otbieT  bills  were  also  filed  a^nsl  the  defend- 
ant, William  O'Connor,  one  by  Hmry  O. 


Nom.— Heettnb  of  the  amtonment. 

The  principal  case  was  decided  upon  well-reoog- 
■M  rules  of  law.  Hmsb  rules  require  that  tbe 
imiiimisil  iiiiiatliiii  ilm—liiniiiwirmiit  llrmlf  Hi 
saddetmBtDetberi^itKrfUwaedltontn  tbe  as- 
■%ned  property.  Preferred  oredltore  must  be 
Baaed,  and.  generally,  It  may  be  said  that  the 
iwilsHoo  of  any  of  tbe  statutoiy  f  onnolas  is  a  vice 
whlefa  wHl  avoid  the  tnstrmnent.  The  debtor  can- 
Bot  nserve  to  htnuMir  or  transfer  to  his  aaslitnee 
the  riglit  to  declare  future  preferences,  or  to 
<*iojfe  the  order  of  tbe  prefereocei  already  gtreo, 
or  to  five  prefetMioe  at  the  assignee's  dtsoretlon. 
Onver  t.  Wakenan,  11  Wend.  IST;  Boardman  v. 
HsttMay.  lOiFaifle,  4  L.  ed.      Wft  ran 

Rett  r.  Toe.  I  flandf.  4.  7  L.  ad.  IW;  S  Kent, 
Com.  am  mu  mock  KmMB  t.  Sdhkaa,  40  How. 
fr.ML 

AnIgmneDtB  oootalnlng  provtaioDs  to  this  etfeot 
•Inve  been  repeatedly  tield  fraudulent  and  void. 
AsTDum  T.  HempetMd,  7  Paige,  608,  i  L.  ed.  2T8; 
Boardman  v.  OaUUBT,  MpfK  Sheldon  v.  Dodge,  4 
ML.R.A. 


Denio,  217;  Strong  v.  Skinner,  4  Barb.  MS;  Averill 
T.  Loucks.  6  Barb.  470;  MltcbeU  v.  Stiles,  18  Fa.  aOS; 
Oaxaun  v.  Poynts,  4  Ala.  874:  BurrtU,  Aasignm.  3d 
ed.1  m 

Inthecaseof  Wakenoan  T.GTover,4  Paige, 41.8 
L.  ed.  8N,  tbe  New  York  Ooort  of  CiliBneery  de- 
cided tbat  a  debtor  oould  not  put  hla  property  be- 
yond the  reach  of  his  creditors  at  law  by  asBlgnlng 
It  to  trustees  to  pay  debts,  without  settling  the 
rights  of  crediton  under  the  asrfgnment,  leaving 
ft  to  tbe  assignees  to  give  such  future  preferences 
In  payment  as  tbey  might  deem  proper. 

It  is  a  familiar  rule  od  the  subject  of  preferences 
that  the  debtor  must  declare  such  preferenoea  In 
the  assignment  and  there  should  be  no  power  re- 
served to  him  by  the  asstgnment  to  Interfere  with 
tbe  distritnitlon  of  the  property,  and  do  means  or 
opportunity  reserved  to  him  In  any  way,  nor  for 
any  length  of  time,  alter  the  ezecutlou  of  the  In- 
itrument.  to  make  preferenoes  among  Ub  oredl- 
tors,  or  to  use  the  aaslgnment  as  a  means  of  ex- 
torting terms  from  them.  Kercbeto  v.  Sohloa,  l» 
How.  Pr.  SM. 
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Bevler,  and  tbe  otber  by  William  F.  Seeley. 
These  other  two  cases  presented  by  Ibese  tuUs 
veie  beard  in  tbe  court  below  at  tbe  same  time 
-with  the  present  case,  and  tbe  erldeiice,  under 
Uie  stipulatioD  of  counsel,  was  to  be  treated  as 
taken  in  all  tbe  cases.  Decree  was  entered  In 
tbe  court  below  granting  the  prayers  of  tbe 
trills,  and  declarinfr  tbe  trust  deed  void,  and  a 
cloud  upon  tbe  title  of  tbe  several  complain- 
ants; the  other  complainants  having  derived 
their  titles  also  through  the  execution  sale  to 
TJtley.  Tbe  tax  deeds  held  by  defendant  were 
also  declared  void.  Tbe  decree  provided  that 
the  defendant  should  release  to  complainants 
bis  claims  to  said  premises,  and,  in  default, 
that  the  decree  stand  in  lieu  of  such  convey- 
tntx,  and  be  recorded  for  such  purpose.  From 
these  decrees  the  defendant  appealed,  and  all 
three  cases  are  heaid  as  one  In  this  court  The 
whole  question  hinges  upon  thendldity  of  this 
trust-deed,  as  It  appears  that  none  of  the  com- 
plainants, except  possibly  Mr.  Bevier,  bas  been 
in  actual  possession  and  occupancy  the  time 
required  by  the  statute  to  settle  his  title  by  ad- 
verse possession. 

It  Is  the  claim  of  the  complainants.  (11  that 
the  trust  deed  was  nevw  accepted,  and  that 
tbe  assignment  was  never  acted  upon  by  tbe 
parties,  and  was  never  o]>erative:  (2)  that  tbe 
instrument  is  void  upon  its  face.  Tbe  testi- 
mony was  taken  in  open  court,  and  tbe  court  be- 
low foand  with  tbe  complainant  upon  these  two 
propositions.  These  facts  are  controverted  by 
the  defendant  Defendant's  contention  is,  (1) 
that  tiie  complainants  cannot  assert  in  a  court 
of  equity  a  title  procured  through  an  execu- 
tion sale;  (2)  that  tbe  trust  deed  conveyed  the 
estate  and  title  to  tbe  trustees,  and  it  was  bo 
vested  in  the  trustees  at  the  time  of  the  levy 
and  sale  under  the  execution;  (8)  that,  tbe  title 
being  conveyed  to  Dennis  Robinson  by  the 
trustees,  the  defendant  procured  an  absolute 
title  to  the  premises  under  his  deeds.  The 
complainant  fails  to  point  out  the  reason  for 
bis  assertion  that  tbe  deed  of  assignment  is 
void  on  Its  face.  It  purported  to  convey  tbe 
whole  of  the  property  of  the  assignor  for  the 
use  and  benent  of  bu  creditors.  It  wan  exe- 
cuted prior  to  our  Statute  regulating  the  man- 
ner of  making  and  execution  of  as-signments 
for  the  benefit  of  creditors.  It  was  signed  and 
acknowledged  by  the  assignors,  as  well  an  the 
upsignees.  and  placed  upon  record  in  the  office 
of  iLc  rcgtslor  of  deeds  of  tbe  County  of  Me- 
costa, where  the  assignor  and  one  of  the  as- 
signee.i  resided,  and  iu  which  Ihe  landsin  cou- 
iroversy  here  were  sitiutle.  Upon  itn  face,  it 
was  not  void,  but  a  valid  oonvoyanceof  all  tbe 
property  of  Dennis  Robinson  to  Nelson  Robin- 
son, Robert  R.  Robinson,  and  George  H.  White 
for  the  benefit  of  the  creditors  of  the  assignor. 
At  the  time  of  its  execution,  it  appears  that 
Wasbman,  under  and  through  whose  judg- 
ment the  complainants  now  claim  to  hold  the 
property,  was  a  creditor  if  Dennis  Robinson, 
and  after  the  execution  of  the  trust  deed,  those 
claiming  under  his  judgment  called  open  the 
assignees  for  i^yment  of  the  claim.  Wash- 
man,  Utlcy.  nor  any  other  of  the  creditors,  ap- 
pear to  have  moved  to  set  the  deed  of  convey- 
ance aside,  but,  after  the  lapse  of  two  yearn 
and  more  from  the  time  tbe  deed  was  record- 
ed, and  while  tbe  title  of  record  stood  in  tbe 
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trustees,  levied  upon  and  sold  tbe  land  under 
an  execution  dvected  against  tbe  assiinior. 
There  is  an  abundance  of  evidence  cootafaiea 
in  the  record  showing  that  the  assignees  never 
acted,  or  attempted  to  execute  the  trust  It 
appears  that,  after  tbe  deed  of  assignment  was- 
recorded,  the  assignor  continued  to  control  the 
personal  property  assigned,  of  which  there  was 
about  $2,000,  consisiiDg  of  horses,  wagons, 
harnesses,  and  lumbering  outfits,  etc.;  that  it' 
was  disposed  of  by  someone,  or  spirited  away, 
and  DO  creditor  was  ever  paid  a  dollar,  so  far  as 
here  shown.  It  also  appears  thai  tbe  assignor 
afterwards  gave  deeds  of  conveyence  of  a  por- 
tion of  the  lands  described  In  toe  deed  of  as- 
signment, and  did  other  acts  showing  that  he 
still  claimed  an  interest  In  and  control  over 
the  property.  It  also  appears  that  certain  oT 
the  creditors  called  upon  tbe  assignees,  or  some 
of  them,  and  demanded  payment  of  tbclr 
claims,  and  that  they  denied  any  interest  in  the 
property;  and  stated  expressly  tfaai  they  never 
had  anything  to  do  with  It,  and  should  not,  so 
far  as  tbe  execution  of  tbe  trast  was  concerned. 
The  legal  title  to  these  lands,  however,  convey- 
ed by  the  tmst  deed,  remained  io  tbe  assignees, 
and  tbe  survivor  of  them,  until  the  execution 
of  the  deed  of  quitclaim  of  January  28,  1888» 
by  White  and  KoI)ert  R.  Robinson,  the  snr- 
vlving  assignees,  to  Dennis  Robinson:  So 
that,  at  the  time  of  the  levy  and  sale  of  ifae 
lands  under  the  Ulley  execution  tbe  le^l  title 
stood  in  the  assignees,  and  not  in  Dennis  Rob- 
inson. Wasbman  and  Utley  bad  notice  by  tbe 
record  of  this  deed  that  tbe  legal  title  had 
gone  out  of  Dennis  Robinson,  and  the  testi- 
mony shows  that  they  had  actual  notice  of  that 
fact;  yet  they  levied  upon  and  sold  the  land  as 
the  property  of  Dennis  Robinson,  without  any 
proceeding  for  tbe  enforcement  of  the  trust,  or 
to  set  it  aside  as  fraudulent.  Utley  then  stood 
in  the  poniiion  of  purchaser  under  execution 
sale  of  «  hatever  interest  Dennis  Robinson  had 
in  the  premises  at  the  time  of  the  levy.  As  we- 
bave  seen,  he  at  that  time  did  not  have  the 
legal  title;  and,  whatever  the  attitude  of  Den- 
nis Rohtnson  or  of  the  assignees  towards  the 

froperty  may  have  been  thereafter,  or  the  re- 
usal  (ft  the  assignees  to  act  under  and  carry 
out  the  terms  of  the  trust  would  not  operate  to 
recoDvey  tbe  title  to  the  realty  to  Dennis  Rob-  - 
inson.  The  creditors  have  the  right  to  its  en- 
forcement, as  the  assignees  had  accepted  the 
trust  in  writing,  acknowledged  its  execution, 
and  placed  tJte  sane  of  tcoml. 

ifesws.  CahUl  &  Ostx^nder  for  appel- 
lant. 

Mr.  C.  B.  Ron,  with  Mr.  G.  A. Wolf,  for 

appellees: 

If  the  assignment  sirbstantially  reserves  the 
right  to  name  the  preferred  crcdnora  in  tbe  fu- 
ture it  is  fraudulent  and  void. 

Aiierilt  v.  Loueka,  6  Barb.  4T0;  Bump, 
Fraud.  Conv.  3d  ed.  882. 

The  law  requires  that  the  assignment  must 
itself  tix  and  determine  the  rights  of  the  credi- 
tors in  the  assigned  property.  Otherwise  it 
places  tbe  creditors  in  tbe  power  of  the  debtor 
and  compels  them  to  acquiesce  in  such  terms  as 
the  debtor  may  think  proper  to  prescribe  as  the 
only  conditions  upon  which  theynre  permitted 
to  participate  in  bis  property.   This  is  a  fraud 
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Qpoo  tlic  creditors,  ud  necesnHly  delays  and 
hinden  tbem  in  the  collection  of  their  debts. 

■Vaieman  v.  Oroeer,  4  Paige,  41,  3  L.  ed. 
831,  11  Wend.  208;  Barnum  v.  Bempttead,  7 
Puce.  571.  4  L.  ed.  279;  Boardman  v.  BaUi- 
dag,  10  Paige,  227,  4  L.  ed.  956;  mOdon  v. 
DodgiA  Deolo,  321 ;  H^tlop  v.  Oarke,  14  Johoa. 
462. 

Tlie  law  prior  to  1887  did  not  requite  a' Mil 
to  be  filed  at  all. 

Cbtond  v.  Tuylor,  S  MIcb.  301;  Tratk  v. 
Qrtea.  9  Mich.  868;  Jenimn  v.  Sankin,  67 
21iGh.4». 

The  law  in  this  State  at  that  time  followed 
the  common  law  rule  that  the  purchaser  at  the 
tale  could  bring  ejectmeot  or  file  a  bill. 

Bump,  Fraud.  Conv.  Sd  ed.  646;  Wait, 
SVaud.  Conv.  §  126.  See  Semington  Paper  Oo. 
V.  (TDoughertif^  61  N.  Y.  481. 

Every  equity  in  (bia  case  la  in  favor  of  com- 
plaifianta. 

It  was  the  duty  of  the  assignees.  If  they  had 
accepted  ibe  trust,  to  proceed  without  delay  in 
the  premises. 

Vlarks.  Craig,  29  Mich.  898. 

The  ftreat  1ai:ee  of  time  and  the  acquiescence 
of  all  parlies  interested  in  the  sheriff's  sale, 
made  in  I860,  will  preclude  defendant  from 
now  attackinff  complainant's  rights  thereunder. 

}Jonttiomf.ry  r.  Merrill,  18  Mich.  S^. 

Mentrt.  mil  ft  Crane,  also  for  appellees: 

The  complaiaants  are  entitled  to  the  same 
relitf  against  tbe  assignment  upon  the  ground 
tbit  it  was  made  to  defraud  the  creditors  of  the 
a»»ignor  as  the  judgment  creditor  had  either 
before  or  after  (he  execution  sale. 

HitdretA  v.  Bands,  3  Johns.  Ch.  86, 1  L.  ed. 
287;  Sandgv.  fliWrrM,  14  Johns.  497;  Barry. 
Batch.  8  Ohio,  527;  Fraket  v.  Brown,  2  Blackf. 
295;  Bhodet  v.  Mar,onigal,  2  Pa.  39;  Pepper  7. 
Caritr,  It  Mo.  540;  Harrison  v.  Kramer,  3 
Iowa,  643;  Oayish  v.  Maee.  9  Gray,  235; 
HoMtman  v.  SehmUr,  18  Wis.  824;  Warren  v. 
^Uliam,  52  Me.  843;  OaUman  v.  PerHe,  47 
Miss.  131;  Oliver  v.  MeCture,  38  Ark.  555; 
Porter  v.  Parmley,  82  N.  Y.  183;  MiKcr  v. 
Jor^mn,  26  N.  J.  Eq.  411:  Cook  v.  Ligon,  64 
MIb-.  553. 

A  purchaser  of  land  at  an  execution  sale  ac- 
quires title  to  the  hind  if  the  ludj^mcnt  debtor 
owned  the  land  at  the  time  of  tbe  sale,  and  may 
fo  ioio  eqaity  to  set  adde  a  fraudulent  deed  of 
the  Judgment  although  he  Is  not  Id  possession 
of  the  property. 

Mohaitk  Bank  v.  Atvuiter,  2  Pafgc,  64,  2  L. 
ed.  810;  Bager  t.  Shindler,  29  Cal.  48;  Bvnce 
V.  Qalhgher,  6  Blatcbf.  ^1;  Orms&y  t.  Oxrr, 
S3  Mich.  80;  Jone$  t.  Smith,  32  Mlcfa.  860; 
BoTie  V.  Prief,  81  Wis.  83;  Oould  v.  fitcinbvrg, 
9i  III.  170;  King  v.  Carpenter,  87  Mich.  H63; 
A'eteark  M.  E.  Chureh  v.  Clark,  41  Mich.  780: 
St'iek  Qrojeers  Bank  v.  Nevton,  13  Colo.  245; 
Bemingbm  Paper  Co.  v.  a  Dougherty,  81  N.  Y. 

A  cTedit(S-  havlns  a  valid  Hen  upon  the  real 
wtate  of  bis  debtor  t)y  the  levy  of  an  execution 
«Ded  upon  a  rnHd  judgment  may  sell  such 
real  fstate  upon  his  execution  ana  the  pur- 
'^'Mweratsuch  sale  may  Impeach  a  prior  frand- 
ulentotmTeyaDceinadeby  tbe  judgment  debt- 
or hi  u  action  at  law.  The  purchaser  may  re- 
*wt  to  a  bill  in  aid  of  execution,  but  he  not 
onpetled  to  adopt  the  equitable  remedy. 
ULH.A. 


Jaekaon  Xi/en,  18  Johns.  436;  Jackton  t. 
Parker,  9  Cow.  78;  Jaekaon  t.  Timmerman,  7 
Wend.  486.  13  Wend.  399;  Btephene  v.  Sin- 
clair, 1  Hill,  143;  Cleland  v.  Taylor,  8  Mich. 
2&liC/iautauqua  County  Bank  y.  Rialey,  10 
N.  T.  869;  .Bnven  t.  Carman,  79  N.  Y.  146. 

The  courts  almost  universally  bold  that  a 
jud^ent  creditor  may  levy  upon  land  which 
the  judgment  debtor  has  fraudulently  convey- 
ed, sell  It  upon  execution,  and  test  the  validl^ 
of  the  frauduleDt  conveyance  in  an  action  at 
law. 

Bridge  v.  Eggleiton,  14  Mass.  246;  Den  v. 
Underieood,^  Wash.  C.  0. 139;  Hinde  v.  Long- 
worth,  24  U.  S.  11  Wheat.  199,  6  L.  ed.  454; 
Doe  V.  Rotee,  4  Bing.  N.  C.  787;  Middleton  v. 
Sinclair,  5  Cranch,  C.  C.  409;  Carter  v.  Cd»- 
tUlerry,  5  Ala.  277;  Ehodeev.  Mc^nigal,  2  Pa. 
89;  TTeM  v.  Dean.  21  Pa.  29;  Eastman  v. 
Sehettler,  13  Wis.  824;  Warren  v.  Wiltiame, 
53  Me.  343;  Mufford  v.  Petereon,  85  N.  J.  L. 
127. 

Tbe  assignment  la  fraudulent  and  void  on 
its  fuce,  in  that  it  did  not  declare  tbe  trusts 
created  by  it,  but  practically  reserved  to  the  as- 
signor the  power  of  subsequently  expressing 
and  defining  tbe  trusts. 

Orover  v.  Wakeman.  11  Wend.  188;  Bar- 
num V.  Mmpitead,  7  Paige,  568,  4  L.  ed.  278; 
Gasnam  v.  Poyntz,  4  Ala.  374;  Boardman  v. 
IlaUiday,  10  Paige,  223,  4  L.  ed.  953;  Sheldon 
V.  7)odge,i  Demo,  217;  AveriU  v.  Loitekt,  6 
Barb.  470;  Pierson  v.  Manning.  2  Mich.  447; 
Kere/ieiey.  Schloss,  49  How.  Pr.  2S4. 

The  assignor  directed  bis  assignee  to  pay  tbe 
fund  received  bv  him  to  certain  creditors 
named  In  schedules  to  he  annexed  to  the  as- 
signment. There  are  no  schedules  annexed  to 
the  assignment,  and  none  have  been  found. 
The  assignor  has  departed  this  life,  and  two  of 
the  assignees  have  died.  Tbe  tru^^ts  created  by 
tbe  as.tigomcnt  are  therefore  incapable  of  exe- 
cution, nod  are  null  and  void. 

Oloueeeter  v.  Wood,  8  Hare,  181;  Otoueeeter 
Corp.  V.  Osborn,  1  H.  L.  Gas.  378;  Atty-Qen. 
V.  Windsor,  34Beav.  679;  Ai^n  v.  Wood,  L. 
R.  e  Eq.  419. 

Champlln*  Ch.,  J.,  delivered  the  opinion 
of  tlie  court: 

We  granted  a  rehearing  in  this  case  upon 
the  appHcattnn  of  the  complninants,  and  tbe 
case  has  again  been  submitted  to  us  for  our 
consideration.  Tbe  opinion  banded  down  by 
us  is  reported  in  83  Mich.  801.  One  of  tbo 
poinLt  made  upon  the  original  hearing  was  that 
the  instrument  was  void  upon  Its  face.  In  the 
opinion  banded  down  we  said  that  the  com- 
plainants had  failed  to  point  out  tbe  renson  of 
their  assertion  that  the  deed  of  assignment  was 
void  upon  its  face;  but  In  their  motion  for  a 
rehcnnng  tbCT  have  stated  the  grounds  upon 
which  this  claim  is  made,  and  to  which  our 
attention  Is  now  challenged.  It  Is  claimed 
that  tbe  assignment  is  void  upon  its  face,  lie- 
cause  It  declares  preferences  in  favor  of  rertnin 
creditors,  and  such  preferred  creditors  nre  not 
named  either  in  the  trody  of  the  instrumcnl  or 
in  a  Hchediile  attached  thereto.  For  a  stHtc- 
ment  of  the  claim  made  by  the  complainants 
and  of  the  chain  of  title  of  the  respective  par- 
ties reference  Is  made  to  our  former  opinion. 

It  appears  from  tbe  testimony  that  at  the 
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time  of  Ibe  aadgmneiit  RobfnHOD  was  cooefd- 
erably  Indebted  to  diflereQl  pereons.  and  waa 
unable  to  pay  tbem,  and  executed  an  assfgn- 
luent  purporting  to  be  for  tbe  benefit  of  all  fats 
creditors,  'wifb  certain  preferences,  hereinafter 
more  particularly  referred  to.  The  contest 
here  is  not  between  creditors  claiming  any 
benefit  under  tbe  deed  seeking  to  enforce  an 
«xeciition  of  the  trust,  but  complainants  claim 
throngb  a  creditor  acting  io  defiance  of  the 
title  of  the  trustees.  The  defendant  is  not  a 
creditor,  and  does  not  claim  title  through  the 
trustees  in  the  execution  of  their  trust.  Tbe 
bill  charges  that  tbe  deed  of  assignment  was 
executed  U)  binder,  delay,  and  defraud  credit- 
ors. Patent  proof  of  such  intention  is  shown 
by  the  fact  that  tbe  assignees  never  took  any 
steps  to  enforce  the  trust,  never  took  possession 
or  control  of  the  properly,  never  sold  it  in  ex- 
ecution of  the  trust,  and  never  paid  a  creditor 
of  the  assizor.  Tbe  creditor  under  whom 
tbe  complainant  claims  title,  instead  of  ac- 
quiescing in  or  recognizing  tbe  validity  of  tbe 
assignment,  proceeded  to  judgment,  and  levied 
execution  upon  the  lands  as  the  property  of 
Dennis  Robiosoo.  Tbe  property  was  sold  un- 
der such  execution  levy,  tbe  sheriff's  deed  ex- 
ecuted, and  it  has  passed  through  successive 
purchasers;  and  for  more  than  twenty-nine 
yeare  ibfa  action  has  remained  unchallenged 
by  either  party  to  tbe  assignment,  or  by  any 
creditor  of  Robinson.  The  testimony  shows 
-conclusively  that  the  assignment  was  a  mere 
founality,  executed  with  the  intCDtion  of  de- 
frauding, delaying,  and  defeating  creditors  of 
Dennis  Robinson.  Two,  at  least,  of  the  as 
stgnees  asserted  as  early  as  1899  that  they  had 
never  accepicd  the  assignment,  and  never  bad 
done  aDVlhing  under  It,  and  never  should;  and 
Dennis  Robinson  himself  directed  tbe  assignee 
of  the  judgment,  who  obtained  the  title  under 
tbe  sheriff's  sale,  to  convey  the  title  which  he 
m  obtained  to  a  parcel  of  the  land  to  Mr. 
Ryan,  in  payment  of  a  debtduefrom  Robinson 
to  Ryan. 

Tbe  assignment  refers  to  a  schedule  of  cred- 
itors who  were  preferred  In  tbe  instrument. 
No  schedule  of  creditors  accompanies  the  in- 
strument, and  It  does  not  appear  that  any  was 
-ever  prepared  or  furnished  to  the  assignees. 
It  was  an  imperfect  instrument  when  delivered, 
and  two  of  the  xrantees  named  In  it  stated  that 
they  never  baa  accepted  it;  and  If  It  can  be 
said  that  they  did  in  fact  accept  the  instrument 
in  writing  by  signing  their  names  to  the  instru- 
ment as  recorded,  still  it  cannot  be  said  that 
they  ever  accepted  a  complete  assignment. 
The  assignment  contains  this  clause:  "  They 
shall  ap^  the  surplus  or  residue  of  said  trust 
moneys  la  and  towards  the  payment  and  sat- 
isfaction of  tbe  several  debts  and  sums  of 
money  due  to  the  persons  or  creditors  named 
in  tbe  schedule  marked  '  A,'  as  aforesaid,  and 
enumerated  in  and  under  class  number  one, 
and  so  marked  and  indicated;  and  they,  in  tbe 
successive  order  in  which  they  relatively 
stand  in  said  class,  to  wit,  after  full  payment 
and  satisfaction  of  the  debts  due  the  first  (1st), 
then  the  residue.  If  any  there  be,  to  be  applied 
to  the  payment  of  tbe  second  (2d),  and  iben  in 
succession  to  tbe  third  (3d),  and  that  thus  suc- 
cessively tbe  whole  may  be  paid  as  far  as  tbe 
j)roperty  and  effects  hereby  assigned  as  afore- 
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said  may  or  sball  be  snfllclent  to  pay  tbo 
same,  aira,  after  payment  and  satisfaction  of 
sucb  last  above  referred  to  debts  and  creditors 
mentioned  in  class  number  one,  so  marked  ia 
said  schedule,  and  of  all  sucb  costs,  cbarjEes, 
and  expenses  aforesaid,  then  In  uust,  tiiat 
they,  or  tbe  survivor  of  there,  his  executors 
or  administrators,  do  and  shall  apply  tbe  sur- 
plus or  residue  of  said  trust  moneys  in  and  to- 
wards payment  and  satisfaction  of  the  several 
debts  and  sums  of  money  due  to  tbe  persons 
or  creditors  named  in  said  schedule  marked 
*  A,' as  aforesaid,  and  enumerated  in  and  un- 
der said  class  number  two,  so  marked  and  in- 
dicated In  said  schedule  to  them  pari  pauu, 
and  without  any  preference  or  pricmty  of  pay- 
ment in  reference  to  tbe  orderor  succession  in 
which  tbey  stand  in  ssld  class."   While  it  will 
not  invalidate  an  assignment  which  professes 
to  convey  alt  tbe  assignor'^  property,  and 
refers  therein  to  a  schedule  of  such  property 
to  be  annexed,  if  such  schedules  are  not  an- 
nexed at  the  time  of  tbe  execution  of  the  as* 
signment,  yet  I  have  not  met  with  any  au* 
thority  which  holds  an  assignment  valid  as 
against  non-consenting  creditors  where  tbe  as- 
signor prefers  (%rtain  creditors  over  others  un- 
less such  creditors  are  specified  in  the  aasi^- 
mentltself,  or  embraced  in  a  schedule  anuez^ 
at  the  thne  the  instrument  was  executed.  The 
reason  is  obvious.   It  cannot  be  left  to  tbe 
debtor  or  to  the  assignees  to  say  what  creditors 
shall  be  preferred  after  the  assignment  Is  exe- 
cuUid.   This  would  leave  the  door  open  to  the 
grossest  frauds  and  favoritism.   The  debtor 
might  sell  bis  favors  at  a  premium,  and  the 
assTgneea  would  not  know  at  the  time  tbey 
accepted  the  trust  who  they  were  to  pay  in 
preference  to  other  creditors  of  tbe  debtor. 
Thus,  in  AteriU  v   Loueks,  6  Barb.  470: 
"  Where  an  assignment  directed  tbe  assignees 
to  pay  (he  debts  specified  in  the  schedules  an- 
nexed thereto  according  to  tbe  priority  of  the 
several  schedules,  and  provided  that  such 
schedules  should  be  made  within  sixty  days, 
and  be  annexed  to  and  form  a  part  of  tbe  assign- 
ment, but  did  not  prescribe  what  debts  should 
be  inserted  in  tbe  respective  schedules,  or  in 
what  order  tbey  should  be  arranged  therein, 
tbe  preparation  of  such  schedules  being  left 
entirely  to  the  discretion  of  the  assignors,  and 
it  appears  that  such  schedules  had  not  been 
made  out  and  annexed  to  tbe  assignment  pre- 
vious to  its  execution,  but  that  they  were  pre- 
pared by  the  assignors  and  annexed  at  some 
subsequent  time,  held,  that  the  assignment  waa 
fraudulent  and  void."  And  Mr.  Burrill,  in 
bis  work  on  Aasigoments,  at  pa^n  880,  says: 
"Where  a  preference  is  intended  to  be  Indi- 
cated by  a  schedule  it  must  be  distinctly 
shown  by  some  separation  of  tbe  debtintendpo. 
to  be  preferred  from  tbe  other  debts  specified. 
The  mere  placing  of  a  debt  at  tbe  bead  of  a 
schedule  Is  notsi^clent;  and  where  an  assi^- 
ment  refers  to  one  or  more  schedules,  as  fixing 
the  order  In  which  certain  preferred  creditors 
shall  be  paid,  it  is  essential  that  tbey  should 
be  annexed  to  tbe  assignment  previous  to  its 
execution,  unless  the  assignment  Itself  pre- 
scribe what  debts  shall  be  inserted  in  them, 
and  in  what  order."   And  he  cites,  in  support 
of  what  baa  been  quoted,  Windmv,  Anemnt. 
1  McCotd,  Eq.  100,  and  AveriU  t.  LwcJia,  6 
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Bari).  470.  See  tlao  Burattm  t.  Bm^p^ead, 
1  Ftiff^  ATI,  4  h.  ed.  279;  Boardman  v.  HaUi' 
ittf.  10  Paige.  227,  4  L.  ed.  006;  Sheldon  t. 
Dodg6,  4  Denio,  221;  JMip  r.  Ciarkt.  14 
Jobu.  46S;  Kercheit  t.  49  How.  Pr. 

2a 

It  is  urged  by  defeadant's  solicitor  that  the 
oomplainaDts  are  too  late  Id  sedcior  relief 
igiuiai  the  alleged  f  raoduleot  and  iDTuid  ooa- 
TeytDce;  that  under  the  decisions  of  the  court 
tbe  jodfrnipot  creditor  through  whom  com- 
plainsni  claims  should  have  filed  hia  bill  in  aid 
of  bis  execuiioD  before  sale;  and  in  support  of 
tbii  position  they  cite  tbe  following:  Mmmore 
T.  Huffgard,  4A  Mich.  668:  Oranion  t.  Smiih, 
47  Hteb.  189;  Jenimm.  t.  Banhin^  57  Hfch.  40; 
MwMim  T.  EUit,  68  Ulch.  889;  Bd»dt  t.  Hwim, 
89  Mlcb.  148. 

If  those  cases  were  applicable  to  the  present, 
I  should  be  !otb  to  follow  them  whereto  do  so 
would  be  to  inflict  palpable  injusUce  upon  the 
ptrtks  who  have  obtained  ligbta  reMag  uptw 
tbe  dadsbns  and  lotimattoiis  of  this  court  ^ 
its  reported  cases.  In  Cktand  t.  Te^lor,  8 
Hicb.  302,  tbe  action  was  ejeoiment^  and  tbe 
plaintiff  telied  upon  the  sherHTs  deed,  made 
upon  a  levy  upon  hrad  which  tbe  plaintiff 
dsimed  bad  been  cooveyed  by  defendant  with 
intenttodefraod  biscreditors,  and  the  question 
Tsised  and  decided  was  that  tbe  plainiiff  could 
introduce  evideoce  tending  to*  show  that  tlie 
conveyance  was  executed  with  intent  to  binder, 
dela^,  and  defraud  the  creditors  of  tbe  defeod- 
BDi  in  tbe  execution.  Tbe  presiding  judge,  at 
page  1206  of  the  opinloD,  said:  ''Itissaid  that 
atooveysnce  intended  to  defraud  creditors  is 
not  void,  but  voidable  only,  at  tbe  instance  of 
such  creditor.  In  some  respecls  this  is  so.  As 
between  tbe  pturiies  to  the  deed  it  conveys  the 
legal  title,  which  is  good  also  as  agaimt  the 
creditor  until  he  purauee  hie  remedy  as  such 
creditor,  and  acquires  a  Hen  upon  or  an  interest 
in  ibe  land.  When  he  baa  done  tbls,  tbe  deed 
1b  foid  as  to  him,  and  may  be  treated  by  bim 
in  ibe  prosecution  of  bis  remedies  as  creditor 
n  absMuleiy  void  In  law  as  well  as  in  equity. 
Tbe  Statute  makes  no  distinction," — citing  the 
RcTiKd  Statutes,  p.  838.  And  in  Tra^  v. 
Qnen,  9  Mich.  866,  Mr.  Juttiee  Christiancy 
ssys:  "  Where  the  title  befoic  tbe  conveyance 
has  been  vested  in  tbe  debtor  hinaself,  aod  he 
InsooDveyed  for  thepurpoaeof  defrauding  his 
etedilors,  the  right  of  creditora  to  levy  and  sell 
rtstiQpon  tbe  ground  that,  tbe  dnd  being  void 
as  to  creditors,  the  legal  title,  as  to  them,  still 
moaios  in  tbe  debtor,  as  if  no  ounveynnce  had 
bwo  made.  The  land  may  therefore  be  sold 
CO  execution  at  law,  without  invoking  tbe  aid 
of  a  court  of  equity;  and  tbe  purchaser  may, 
if  be  choo^s,  Uj  the  question  of  fraud  In  an 
action  at  law  iCt^vd  v.  Taylor,  8  Mich.  SOI, 
and  cases  cited):  and  he  may,  doubtless,  file  his 
bill  in  a  proper  case,  after  sale,  to  remove  tbe 
cloud  created  by  tbe  fraudulent  conveyance. 
But  it  is  generally  more  advantageous  to  ^1 
parties,  ukI  therefore  more  common,  for  the 
creditor  to  bring  bis  bill  before  sale,  in  aid  of 
tbe  executioa.  Aod  this  may  be  done  at  any 
lime  after  the  creditor  has  obloloed  a  lien  upon 
the  land  by  Ms  judgment,  when  that  of  itself 
creates  the  Men,  or  only  after  the  levy  of  an 
'ezecotion,  where,  as  in  this  State,  tbe  levy  is 
opceamry  to  give  tbe  Men."  It  la  true  that  What 


was  thus  said  If  Mr.  juttht  Chrtttiancy  waa 
only  the  reaaoolng  of  the  ooort,  butall  of  tbfr 
justlces  of  tbe  court  concurred  in  this  reason- 
ing, Mr.  Juttiee  Campbell  so  expressly  stating. 
Tue  decisions  were  not  questioned  until  this- 
caaeof  Mamartv.  Bvggard,  46  Mich.  568.  In. 
that  case  it  was  claimed  that  the  mortgage  bad 
been  executed  by  tbe  judgment  debtor  before 
the  levT  of  execatloD,  whicfa  mortnige,  ft  wa« 
claimed,  was  frandulent  and  void  as  to  the 
judgment  creditor,  and  after  sale  be  filed  a  bill 
to  have  tbe  mortgage  set  aside  and  discharged 
as  a  cloud  upon  nis  title.  The  defendant 
claimed  that  tne  bill  sbonld  have  been  flJed 
before  sale  in  aid  of  ezectitloo;  aod  Mr.  JutUee 
Cooley.  at  page  561,  said:  "Tbe  point  ha» 
never  before  been  distinctly  presented  In  this 
Slate,  though  since  tbe  deciston  in  GUIand  v. 
Taplar,  8  Micb.  202.  It  baa  perbape  been  as- 
sumed that  the  right  to  question  the  bona  fldes- 
of  any  conveyance  by  the  judgment  debtor  waa 
as  much  available  to  tbe  creditor  after  be  had 
caused  the  land  to  he  sold  on  execution  and 
become  tbe  purchaser  as  It  was  before.  In  that- 
case  tbe  debtor  had  made  an  abei^ute  convey- 
ance, and  the  creditor,  without  proceeding  to 
have  the  conveyance  set  aside,  bad  become 

Surchaser  at  tbe  execution  sate,  and  then 
rougbt  ejectment.  Tbe  defendant  in  eject- 
ment questioned  tlie  right  to  inquire  into  the 
fraud  in  a  court  of  law  for  tbe  purpose  of 
avoiding  the  deed;  but  the  court,  citing  and 
relying  upon  Jaelaon  v.  Mj/era,  18  Johns.  426; 
JackMn  v.  Parker,  9  Cow,  78;  Jackson  v.  Urn- 
merman,  7  Wend.  436,  12  Wend.  289;  and 
Sttphem  V.  Sinclair,  1  HilJ,  148, -decided  that 
it  was  as  competent  to  set  aside  tbe  fraudulent 
deed  by  suit  at  law  as  by  bill  in  equity,  and  that 
ejectment  by  the  purchaserat  tbe  execution  sale 
was  a  suitable  proceeding  for  tbe  purpose. 
There  are  numerous  decisions  in  other  Sbttes  to 
the  saioe  effect,  and  we  do  not  queeiiou  their 
authority.  But  the  case  of  Cktand  r.  Taylor, 
and  tbe  others  referred  to,  have  little  analogy 
to  this.  In  those  cases  tbe  judgment  debtor  bad 
conveyed  away  bis  whole  interest,  and  any  offer 
to  sell  on  an  execution  against  him  necessarily 
attacked  his  conveyance.  The  judgment 
debtor  would  understand  this,  and  bis  grantee 
would  understand  it  and  take  his  measures  ac- 
cordingly. So  would  all  persona  who  should 
be  lacliDed  to  become  bidders  at  the  salt;  un- 
derstand it,  and  all  would  stand  on  an  equality 
with  tbe  judgment  creditor  in  matting  bids. 
No  doubt  It  would  be  proper  for  the  sheriff  ex- 
pressly to  give  notice  at  the  sale  that  Uie  valid- 
ity of  the  debtor's  conveyance  was  disputed; 
but,  as  the  offer  to  sell  would  be  idle  and 
meaningless  if  the  conveyaoce  was  not  con- 
tested, any  such  notice  would  obviously  be  un- 
important. In  this  case  ihe  situation  was  alto- 
gether different.-  The  judgment  debtor  bad 
only  mortgaged  his  lands,  and  an  interest  re- 
mained in  mm  which  was  subject  to  execution 
sale  without  quetilioning  the  mortgage."  It 
thus  seen  that  Mmmore  v.  Buffsai-d  docs  not 
overrule  Cleland  v.  Taylor.  In  Crinson  v. 
Smith,  47  Micb.  Hi,  tbe  bill  was  filed  iu  aid  of 
execution'by  a  purchaser  at  tbe  execution  sate. 
The  execution  debtor  bad,  prior  to  the  tev.v, 
executed  a  quitclaim  deed  of  the  premises  to  his 
wife,  which  tbe  complainant  sieged  was  done  - 
with  the  intcntto  cheat,  delay,  and  defraud  his- 
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crediton.  It  was  bdd  that  the  bill  tn  aid  of 
executtoQ  must  be  filed  before  sale,  and  could 
not  be  ftfterwarda.  Mr.  Chi^Jiirtiee  Marston 
distinffulshes  the  case  from  Cieland  v.  Taylor 
nnd  Trask  v.  Grain.  It  will  furthermore  be 
perceired  that  this  case  originated  since  the 
amendment  to  the  Statute  in  1867,  by  which  the 
practice  is  regulated.  In  Jenison  v.  Rankin,. 
57  Mich.  49,  tlie  court  pointed  out  the  distinc- 
tion which  tbe  ameadment  to  the  8tatute(Sess. 
Law?  1807,  p.  182)  made  in  the  remedies  to  be 
pursued,  and  called  attention'  to  the  fact  that 
Cieland  v.  Taylor  was  decided  under  the  Re- 
vised Statutes  of  1846,  and  that  since  the 
arat'odmcnt  the  parties  must  pursue  the  remedy- 
provided  by  the  amendment:  and  this  was 
again  announced  in  Edsdi  v.  Nnina,  60  Mich. 
146.  Tbe  levy  and  sale  were  made  in  this  case 
\inder  tbe  statute  authorizing  a  levy  of  execu- 
tion on  lands  fraudulently  conveyed,  as  such 
statute  read  before  amendment  In  1867,  and  as 
it  read  when  the  cases  of  Cieland  v.  Taylor  mA 
Troak  v.  Green  were  decided;  and  so  we  may 
say  that,  if  tbe  deed  of  assignment  was  valid 
upon  i(s  face,  the  creditor  at  that  time  might 
allack  It  by  a  levy  and  sale  upon  the  real  prop- 
erty as  tbe  property  of  the  debtor,  and,  as 
pointed  out  by  Mr.  Juatiee  Cooley  in  Mettmore 
V.  Dvggard,  the  judgment  debtor  had  conveyed 
away  his  whole  interest,  and  any  offer  to  sell 
on  execution  necessarily  attacked  bis  convey- 
ance. It  has  never  been  decided  in  this  State, 
in  coses  wblch  arose  prevtoos  to  the  amendment 
of  tbe  Statute  tn  1807,  that  an  execution  pur- 
chaser cannot  attack  a  conveyance  made  in 
fmud  of  creditors,  either  in  sctfon  of  ejectment 
or  by  bill  in  equity  to  remove  cloud  upon  tbe 
title.  In  this  case  theldefendantis  not  In  a  po- 
sition to  appeal  to  the  conscience  of  a  court  of 
equity  in  bis  bebalf .  After  the  lapse  of  more 
than  twenty-flve  years,  througb  someone's  insti- 
gation, the  trustees  In  the  deed  of  a^^ignment, 
without  baviug  attempted  to  execate  the  trust, 
reconvcyed  in  consideration  of  one  dollar  the 
land  described  in  Schedule  B  to  Dennis  Rob- 
inson, the  debtor,  who  executed  tbe  assign- 
ment. In  this  they  merely  attempted  to  dis- 
charge themselvea  of  tbe  trust,  not  to  execiite 
it.  uoUnson obtained noright,  Htle,  orequity 
superior  to  tbe  nurcbaser  at  the  execution  safe 
ngninst  bim.  Utiey  was  both  prior  in  time  and 
prior  in  right.  Robinson  could  not  successfully 
contend  against  the  title  of  the  execution  pur- 
chaser, atd  O'Connor  stands  in  no  better  ntua- 
tlon  than  Robinson.  I  do  not  consider  it 
necessary  to  place  tbe  decision  of  this  case  upon 
the  ground  simply  that  the  assignment  was  ex- 
ecuted for  the  purpose  of  cheating,  delaying, 
and  defrauding  ct^ttors,  although  I  think  It 
might  safely  be  rested  there,  butlplacc  it  also 
upon  the  ground  that  tbe  conveyance  is  void 
upon  its  face,  and  conveyed  no  title  whatever 
to  tbe  grantees,  for  tbe  reason  that  it  did  not 
contain  the  names  of  tbe  creditors  preferred, 
either  in  tbe  body  of  tbe  instrument  or  in  the 
schedule  annexed  at  the  time  of  Its  execution. 
If  the  instrument  were  a  valid  one,  the  defend- 
ant in  the  origiDal  and  complainant  in  the  cross- 
bill would  not  be  entitled  to  tbe  relief  here 
prayed. 

If  there  was  a  trust  which  had  not  been  exe- 
cuted byflie  trustees,  be  would  become  trustee 
by  tbe  transfers  under  which  he  claims  title, 
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and  hfs  Iftle  would  be  subject  to  !tbe  i!.vecuHDn 
of  the  trust  in  equity.'  and  he  could  not  be  al- 
lowed relief  without  paying  the  debts  ft>r  which 
the  assignment  was  executed;  but  it  is  not 
necessary  to  consider  this  branch  of  the  case, 
as  the  other  is  a  sutBcient  answer  to  his  clslms 
for  relief,  and  It  follows  that  the  decree  of  the 
court  Mow  $houtd  be  affirmed. 
The  other  Justices  concurred. 


James  S.  AYRES  et  ai. 

V. 

Henry  C.  BUTTON  et  al.,  Aj^, 

(...Jlloh  > 

SnlMcriben  oT  numvf  and  land  to  In- 
duce a  third  person  to  evtabUbsh  a, 
nMumlbctory  tn  a  certain  commanlty* 

the  entire  cost  of  which  is  nearly  four  times  the 
value  frftbesubsortptfoos,  cannot.  Id  the  atisenoe 
of  a  sttpulation  na  to  the  Ume  the  tmstnees  Shall 
be  continued,  maintain  ao  action  to  recover  baok 
their  subeorlptions,  or  to  enjoin  a  removal  vt  tbe 
mschineir;  if,  aft«r  an  honest  and  faithful  au 
tenptfortwo  and  ooo  half  reats  to  tender  tto 
businesB  a  saooesB.it  proves  a  losbw  veBtave. 

(October  «,1B9L)  ' 

AFraAL  by  defendants  from  a  judgment  of 
tbe  Circuit  Ooort  for  Huron  County  In 
favor  of  plaintiffs,  in  an  action  brought  to  en- 
join defendants  from  removing  the  machinery 
from  a  certain  manufacturing  establishment, 
without  paying  back  to  plainilfTs  certain  stil>- 
Bcriptions  which  they  had  given  toward  tbe 
'establisbment  of  tbe  manufoctory.  Reeerted. 
The  facts  snfDdently  appear  In  tbe  ontnion. 
Mr.  9.  A.  Saalth.  with  Metan.  Wmfam 
T.  Bope  and  Bonhee  O.  Snorer,  for  »p- 
pellants: 

If  sny  of  complainants  hare  paid  Dutton 
any  money  on  a  consideration  that  bas  failed, 
tb^  can  recover  It  in  an  action  at  law. 

Barrom  t.  Doty,  Harr.  Cb.  1;  Bennett  t. 
NichoU,  13  Mich.  23;  Torrent  v.  Mvskegon 
Boom.  Go.  33  Mich.  864;  Ragenimeh  v.  ffoward, 
84  Mich.  1;  Torrent  v.  Rodgera,  89  Mich.  85; 
W*«(er  V.  Gray,  87  Mich.  87. 

Plaintiffs  have  no  equHabte  lien  upon  Uie 
mill  iHoperty  for  their  contributions. 


NOTK.  ~Fot-/e«Mre  of  gifU  made  tutecvrt  loeoHen  iif 
puUtc  butldtoos,  tie. 

Land  given  lor  tbe  locatioa  tboieon  of  the  pnUie 
balldln«0  of  a  parish  reverts  to  tbe  original  owner 

on  (heir  removal.  Polios  Jury  v.  Beeves.  6  lUrt. 
N.  8.  (La.)  221. 

But  a  conveyance  on  tbe  oonslderation  that  tho 
oounty  seat  shall  be  "permanently  located"  upon 
the  land,  without  stipulating  tbat  it  sball  forever 
remain  there,  does  not  give  a  reversion  on  Its  re- 
moval some  yean  later.  Harris  v.  Shaw,  Utll.  4M: 
Adams  V.  L<w«n  Oounty,  11I1L  S38. 

Nor  In  case  of  a  donation  to  bulM  a  oourt-bome 
under  a  statute  sHpuhiUnfr  that  the  '1»laoe  shall 
forever  thereafter  be  tbe  permanent  seat  of  lusUoe 
of  tbe  oounty."  Armstroog  v.  Dearborn  County 
Comrs.  4  Blaokf.  206. 

Nor  where  tbe  land  was  given  under  a  statute 
declarinit  that  a  county  seat  on  the  fulfllbnent  of 
certain  oondltltms  shall  be  "pennaaeotly  esUb- 
IMied*^  at  tbat  plaoe.  Newton  v.  Mahoning  Coun- 
ty Comrs.  100  D.  8.  US,  K  L.  ed.  7UL 
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A  lien  cannot  be  ordated  exceiit'  tbe  relation 
yjt  debtor  and  creditor  exisia. 

1  Tbonus,  Hort.  3d  ed.  §  41.  . 

Equitable  lieas  cannot  exist  wlthont  4  pre- 
cedent agreement  for  securltj. . 

1  Jones,  Mort.  §188. 

It  is  clear  tbat  there  waa  no  implied  trust. 

Wright  r.  Sing,  Harr.  Cb.  17;  8  SUMry,  Eg. 
Jur.  ^  1193;  Cook  r.  Fountain,  8  Swanst.  566; 
BaKalt  V.  JUadiaon  Univertiiy,  8  Barb.  174. 

Mr.  W.  L,  Carpenter,  with  JVr,  Jajnea 
H.  HaJl,  for  appellef s: 

A  bonus  is  not  a  gift  or  gratuitr,  but  a  sum 
paid  for  senrlces,  or  upon  a  coneideratioo,  in 
aiMitioo  to,  or  in  ezceaa  of*  that  irhteb  vould 
ordinarily  be  given. 

2  Am.  &  Ene.  Encyclop.  Law,  p.  467,  note 
S;  Kenieott  Wayne  Oonntv  8vper».  88  U.  S. 
16  Wall.  452,  470,  SI  L.  ed.  81»-S32. 

The  property  of  a  religious  corporation,  dis- 
Kok«d  by  reaaon  of  expiration  of  lis  cbarler, 
nsts  In  Its  memben. 

Soman  OatMie  Chweh  tf  AfOint^  Oong. 
T.  r«BM  A  P.  Jt.  Co.  41  Fed.  Rep.  564. 

The  Legislature  enacted,  in  ISA?,  tbat  "it 
shall  be  unlawful  for  any  railroad  company 
whose  road  bM  been  constructed  wholly  or  in 
part  by  public  aid  or  local  sabecriptioo  given 
18  a  bonus,  to  take  up,  or  abandon,  or  cease 
tbe  operation  of  said  roful." 

Act  Oct.  1887,  p.  «7B. 

Tbe  courts  will  rpslraln,  fn  equity,  a  like 
wrong  wben  tbe  improvemeot  fs  a  grist-mill 
which  the  subscribers  aided  in  placing  here  as 
a  public,  as  well  as  a  private,  benefit  to  serve 
the  people,  whlcb  it  ought  to  bave  done  with 
impartiBHlT  tbe  same  an  a  common  carrier. 

MerriU  v.  OaMU.  8  Micb.  65. 

Contributors  to  a  fund  to  bufid  a  church, 
who  were  deprived  in  a  measure  of  tbeir  priv- 
ily of  worship,  might  maintain  tbeIr  bill  for 
protection. 

Ludtam  v.  Bigiee,  U  N.  J.  Eq.  342. 

Complainants  had  a  right  to  nave  tbe  mill 
operated  in  Fort  Austin.  Tbey  therefore  bad 
a  right  to  an  injunctloa  from  tbe  court  of 


equity  r^trafolng  the  reaaovai  of  HwiiflU.  ■ 
Ateiy  V.  Baker,  27  Neb.  888.  ■ 
IHie  subscription  paper  does  not  constituto 
the  entire  eonimtb. 

DavuT.  B^0rd,7O  Micb,  130;  JforViem  Gent. 
M.  B.Oo.y.  mou>,40  Micb.S38;  Feaierv.lfort/t- 
em  Gent.  M.  R.  Oo.  89  Micb.  24;  Kalamazoo 
Hdfieltp  Hfg.  Work»  v.  McAtitttr,  40  Micb.  81 

Ch-ant,  J.J  delivered  the  opinion  of  the 

court: 

The  complainants,  sixteen  in  number,  are 
residents  of  the  Village  of  Port  Austin.  They, 
together  with  others,  numbering  in  all  one 
bundred  and  forlj-eevm,  wm  deslruns  of 
having  a  flourlng-mlll  bnilt  at  saM  village. 
ConveTsstions  took  ptaoe  between  some  of  com- 
plainants and  tbe  defendant,  Henry  C.  Duttoo, 
who  was  a  practical  miller,  and  then  a  stranger 
in  that  Gomtnuni^.  Tbe  reeuH  of  tbese  con- 
versations was  that  Duttra  offered  to  erect  a 
mill  of  a  certain  capacl^,  provided  that  a 
bonus  of  $3,600  was  raised  by  tbe  citizens  of 
tbe  village  and  vicinity;  and  sufflcieni  ground 
given  on  which  to  erect  tbe  mill.  A  meeting 
of  citizens  was  called,  and  a  committee  of  three 
was  appointed,  two  of  whom  are  complainants 
here,  to  complete  the  arrangement  and  attend 
to  tbe  raising  of  funds.  A  subscription  paper 
was  drawn  up.  whldi  reads  as  follows:  "In 
consideration  of.  onr  mutual  promises,  and  in 
consideration  of  and  for  tbe  purpose  of  inducing 
H.  C.  Dutton  to  oofistruct  a  roller-procfss 
flouring  mill  in  the  Village  of  Port  Austin, 
Michigan,  of  seveoty-flve  barrels  per  day  capac- 
ity, We  severally  promise  to  pay  to  said  H.  C. 
Dutton  tbe  sums  set  oppo!>ite  our  respective 
names,  as  follows:  Two  fifths  thereof  when 
the  mill  building  is  completed  end  ready  for  the 
machinery,  and  two  fifths  thereof  wben  tbe 
machinery  is  delivered  at  the  mill  ready  10 
be  set  up,  and  tbe  balance  when  the  mill  ia 
completed  of  tbat  capacity  and  In  operation, 
which  shall  be  February  11, 1888.  Dated  Port 
Austin,  Mich.,  this  ISth  day  of  September. 
1887."  The  subscriptions  amounted  to  •S,874, 


Tbe  ground  of  these  decMoiu  as  to  county  seats 
ii  tbat  tbe  donors  must  bave  given  with  knowl- 
«dfs  at  tbe  power  to  remove  the  county  seat.  On 
Ae  other  hand  It  was  said  oMCerlnTwlf old  v.  Ala- 
Bftkee  County,  4  Greene  (la.)  60,  tbat  a  oouoty 
tbonld  reoonvey  on  removal  of  a  ooanty  seat  "per- 
ataneotlr"  located  on  condition  of  a  oonvevanoe. 

8iibscril)en  of  money  for  an  educational  Instltu- 
ttao  onooodttton  tbat  "ltdiall  kwat*  permanently" 
la  a  certain  place  maj  bave  an  injunction  against 
MirenovaL  Ba8eaUv.lladl9onUnlvenlty,8Barb. 
]7l 

But  unsolicited  contributions  toward  tbe  coat  of 
porcttasfnp  a  site  for  a  county  neat  do  not  irive  tbe 
•lonors  a  right  to  restnUn  the  sate  thereof.  War- 
m  County  v.  Patteison.  54  Dl.  111. 

A  rnnt  In  conetderatfon  of  a  railroad  company's 
placinK  Itxstfltton  on  the  grantor's  land  entitles  him 
to  damaxes  or  the  rastltntion  of  his  land  on  the  re- 
■BoraJ  of  the  depot  one  and  a  half  mlleS'away  after 
tventy-  years.  Jessup  v.  ^and  Tmnk  B.  Co.  28 
Onuit,  Cb.  (cooaa. 

And  a  deed  "for  a  site  for  a  depot  ...  to  bave 
and  to  liold  ...  for  tbe  purpose  aforeaaid  .  .  . 
In  ooosfderathn  of  tte  pmnaoetit  locaUon"  of  a 
nflroad  depot  irlvea  a  revemlon  on  runoval  of  tbe 
depotafter  el^taen  yeats.  IndtenapoUa,  P.  Jk  C. 
LCo.  V.  Hood,8Bliid.tML 

ltL.K  A. 


But  these  cases  are  much  limited  by  later  ones. 
Thus  land  conveyed  "expressly  for  the  use  and 
purpose  of  depot  grounds."  to  revert  back  If  the 
company  shall  "fall  to  erect  buildings  and  occupy 
said:  ground  for  that  purpose,"  is  held  not  to  re- 
vert  on  a  removal  of  tbe  depot  thirty  years  sf  ter- 
mrd.  there  twing  do  express  stipulatlon  tbat  snolt 
oooupanoy  should  t>e  perpetuaL  JeffenoBvUle.  H» 
ft  I.  it.  Go.  V.  Barbour,  89  lod.  m. 

Nor  la  there  any  leverslDn  of  land  donated  to  a 
railroad  company  under  a  contract  tbat  It  shall 
"permanently"  estat>IIah  the  terminus  of  its  ndl- 
Toad  and  its  main  machine  works  and  carworlu 
at  that  place  where  after  eight  years  they  are  re- 
moved In  whole  or  In  part  tn  acoordance  with  tho 
interests  -of  tbe  public  and  ot  the  latlroad  com- 
pany. 8neb  oontraot  does  not  amount  to  a  cove- 
nant to  keep  su«di  works  tbeie  forever.  Texas  b 
Pao.  B.  Oo.  V.  Uuflbolt,  1»  IT.  8. 8BB.  M  L.  ed.  BBS. 

And  there  Is  no  forfeiture  of  title  to  land  do- 
nated for  a  ton-yard  by  disoontimianoe  of  its  nae 
for  tl>at  purpose  after  twenty-four  years  use. 
Hunt  V.  BeesOD,  IS  Ind.  880. 

But  an  express  provMon  in  a  deed  donating  Und 
fordepotpurposesthat  it  shall  revert  upon  dlacoo- 
tlnuanoe  of  snob  use  ts  valid  and  enforceable. 
Owenrtmro  ft  N.  B.  Co.  v.  Grllietta  (Ky.l  Oct.  17, 
UBL  aA.B. 
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of  which  $185  Btfll  ramafni  oapaid.  Thret  of 
the  complainants,  Frederick,  James  and  Eben- 
ezer  Ajrea,  compriMd  the  firm  of  Ayres  &  Co. 
Tb^  deeded  the  land  to  Duttoa,  September  39, 
IStUT,  and  at  the  aame  time  Duttoo  executed  ao 
BgreemeDt  with  them  by  which,  amooK  other 
things,  it  was  prnvided  '*  tliat  io  case  aaid  flour* 
Jng-mil),  to  be  erecl«d  upon  said  lots,  should 
bp  destroyed  by  fire  within  three  years,  and 
another  floarinK  mill  of  like  kind,  and  capacity 
is  not  erected  upon  said  lots  wltblo  said  three 
yearB,  or  ita  erection  begun  within  said  tiiree 
years  and  completed  wHhin  a  reaeonable  lime 
thereiifter,  said  Dutton  shall  deed  back  said 
]ot-<  to  said  Ayrea  and  Ca;  ..."  or.  If  he 
was  unnbte  to  reconvey.  be  should  pay  Ayres 
&  Co.  |300  as  liquidated  damages.  These  are 
the  only  two  written  documents  Id  connection 
with  the  transaction ,  All  else  rests  in  parol. 

The  defendant,  Dutton,  erected  the  mill, 
according  to  the  terma  and  spedfleatioDS,  and 
carried  nn  the  bueiness  for  about  two  years 
and  a  half.  Tbe  inveetment  was  a  losing  one 
for  )iim,  and,  after  offering  to  sell  the  property 
to  oiber  parlies,  who  are  complainants  In  this 
suit,  nt  a  considerable  sacrifice,  be  sold  tbe 
macblDery.  and  was  proceeding  to  rttnoTe  tbe 
same,  when  this  bill  was  filed,  and  be  was 
enjoined.  The  original  bill  set  up  a  bonus  of 
i^Z.^OO  paid  to  Dutton,  and  prayed  that  said 
sum.  wirh  interest  from  the  ume  of  payment, 
be  (lecveed  to  be  paid  into  court  for  payment 
bnr-k  to  tlie  several  subBcribeis;  that  the  com- 
p)Hiii»rit'4  Ayres  be  paid  the  sum  of  fSOO:  and 
that,  in  defiiult  of  such  paymeots,  tbe  defend- 
ants be  enjoined  from  removing  the  mill.  Sub- 
sequently complainants  filed  an  amended  bill, 
in  which  their  prayer  for  specific  relief  was  to 
enjoin  tbe  removal  of  tbe  mill  nod  its  machin- 
ery. There  was  also  a  general  prayer  for 
rdief.  Tbeoourtbelow  found  that  tbe  amounts 
subscribed  were  i>aid  upon  the  equitable  and 
implied  conaideration  that  Dutton  should  erect 
the  mill  and  operate  it  with  ordinary  business 
skill,  and  fairly  attempt  to  make  the  same  a 
profitable  and  permanent  business;  that  it  was 
not  carefully  and  skillfully  conducted;  and 
that  it  was  inequitable  towards  the  subsoibers 
to  remove  the  mill.  The  decree  was  for  a  lien 
upon  tbe  mill  and  machinery  for  the  amounts 
paid  by  complainants,  and  that  until  such  pay- 
ments be  made  defendants  be  enjoined  from 
removing  tbe  machinery.  There  was  no  ex- 
pre«8  stipulation,  either  verbal  or  written,  that 
Dutlon  should  coulinua  the  business  for  any 
specified  lime.  Ute  building  and  plant  were 
erected  by  Dultoo,  as  agreed  upon,  at  an  ex- 
pense of  about  $10,500. 

1.  Complainants  have  failed  to  eslabliab  a 
case  for  tbe  relief  asked.  Complainant  Camp- 
bell is  iu  default  upon  bis  subscriptlonj  and 
makes  no  offer  to  pay  tbe  balance  due  from 
bim.  The  bill  allfwes  that  tbe  agreement  was 
for  a  bonus  of  $d,000;  that  this  amount  was 
subscribed  and  turned  over  to  Dutbm;  and 
accepted  by  him  as  money.  It  is  now  oon- 
oeded  that  Uie  whole  $B,  600  was  not  raised  not 
subscribed.  It  is  neither  alleged  dot  proven 
that  Dutton  received  tbe  mban^on  pledfges 
as  a  fulflllmeDt  of  tbe  agKemait  «a  the  iiart  1 
18L.RA. 


Oor.» 

of  tJie  complatnaalfl  and  their  oo-nibseiflMn, 
Tbe  demand  of  oomptaioanta,  therefore,  is  in 
violation  of  the  imiTcrsal  rule  Uiat  they  who 
aak  equity  must  do  equity. 

2.  It  was  undoubtedly  contemphted  by  the 
subscribers,  and  by  Dutton,  that  the  buslneaa 
would  be  permanent,  as  the  plant  itself  was. 
permanent  in  character.  It  was  undoubtedly 
also  contemplated  that  the  business  would  be 
Bucceesful.  Keitber  party,  therefore,  thought 
of  making  ray  provistoa  as  to  time.  No  bonus 
would  have  been  subscribed,  aod  Mr.  Dutton. 
would  not  have  expended  nearly  all  bis  means, 
if  any  aerions  doubt  of  the  success  of  the  enter- 
prise had  existed.  Tbeaubscribera  to  the  bonus 
gave  no  guaranty.  It  was  a  common  venture, 
in  which  tbe  subscribers  staked  their  bonus  of 
|3,500,  sod  Mr.  Dutton  the  baknoe,  about 
$8,000.  It  would  be  against  reason  and  com- 
mon sense,  under  these  drcumsrances.  to  imply 
an  agreement  on  tbe  part  of  Mr.  Dutton  U> 
continue  tbe  business  at  a  loss.  We  have  not 
:  before  us  tbe  case  of  a  successful  business 
under  like  conditions,  and  upon  such  a  cas& 
we  intimate  no  opinion.  It  remains,  therefore, 
to  determine,  from  tbe  record  presented  to  us, 
wtaetber  defendant  Duttoa  made  a  fair  and 
honeat  effort  to  render  the  business  a  success, 
BO  as  to  warrant  its  continuance.  The  busi- 
ness was  not  successful;  and  the  court  below 
attributed  tbe  failure  to  want  of  care,  skill  and 
attention  on  tbe  part  of  Mr.  Dutton.  There  is 
no  charge  or  evidence  of  bad  faith  on  his  part. 
He  fully  complied  with  his  agreement  in  erect- 
ing tbe  mill.  He  had  more  at  stake  and  was 
more  deeply  Interested  in  tbe  success  of  tbe 
enterprise  than  any_  other  person.  The  chief 
complaint  against  bim  is  that  certain  ctistomers 
who  took  wheat  to  ibo  mill  did  not  receive 
good  flour  in  returo,  and  in  some  iostaDccs 
received  short  weights,  and  that  in  conse- 
quence farmers  took  their  wheat  to  other  mills, 
or  sold  it  in  other  places.  Several  other  mills  of 
a  like  character  were  doing  business  not  far 
from  this  one.  Severnl  millers  testified  in  tbe 
case,  and  from  the  evidence  it  is  at  least  doubt- 
ful wbelher  tbe  complaints  agniust  Mr.  Dutton 
in  this  respect  were  more  common  than  against 
millers  generally.  Several  causes  operated 
against  Mr.  Dutlon,  which  It  is  not  necessary 
to  enumerate.  I  think  the  evidence  establislies 
tbe  fact  that  Mr.  Dutton  fully  complied  with 
his  agreement,  and  made  an  honest  and  faith- 
ful attempt  to  render  the  business  a  succ«m 
Having  done  ibis,  he  vras  no  longer  compelled 
to  carry  on  tbe  bmlness,  and  hM  the  rigfat  to 
sell  and  remove  the  machinery. 

8.  It  follows  that  the  complainaDls  did  not 
by  their  subscriptions  obtain  a  lien  upon  the 
mill  plant.  There  was  no  express  provision 
for  a  Hen.  and  none  can  be  implied  in  such  a 
case  as  this.  It  would  be  most  inequitable  to 
bold  that  Mr.  Dutton  took  all  the  risks,  and, 
in  tbe  event  of  foUure,  miist  pay  the  sub- 
scribers in  addition  to  the  lai;ge  tosa  which  ka 
Itas  incurred. 

T/i«  (lecrM  of  the  court  betow  t#  reeeratd,  asd 
bill  dismissed,  with  the  costs  ef  both  courts 
The  other  Jiattoea  outcunod. 


lIlCHIOJJf  SUFBSn  COOHT. 
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Darld  HILLEK,  Beap/., 

Banh  7.  HEAD,  Impleaded,  etc,  4ppr. 

(  N.  T.  ) 

Tbm  insertion  In  »  contract  for  the  sale 
of  nal  Mteta  of  »  elatue  bindlaf  the 
Twdee  to  eoreeft  ewtain  deaeribed 
bonding  on  It  wltblii  a  apectfled  time  shows 
tbe  Ten  dor's  ooDBent  to  niob  erection  n  oa  to 
reader  bto  InMrest  Id  tbe  property  ItaUe  tor  iiena 
for  labor  and  material  famiahea  for  tbem,  and 
Itsoffert  la  not  dimlntabed  br  tbe  fiwertton  In  the 
contnct  of  a  ftipnhalOD  tfaol  meehanlcs*  Uena 
•hall  be  aubBequeot  to  thtm  of  the  vendor.  ' 


(October  CUBL) 

APPEAL  I7  defendant  Mead  from  a  Judg- 
ment of  tbe  General  Term  of  ibe  Supreme 
Court,  First  Department,  affinning  a  hidg- 
mentofthe  Special  Term  in  favor  of  plalntuT 
in  an  action  brought  to  enforce  ■  mecbanlos' 
Hen.  Affirmed. 

Statement  by  Follett,  Ch.  X: 

May  S5,  1887,  tbe  defendant  owned  In  fee 
IsndU)  the  City  of  New  York  extending  from 
127th  to  lastb  Street,  and  bounded  on  tbe  poat 
by  Madison  Av^iue  and  on  tbe  weet  by  a  line 
drawn  parallel  with  and  %  feet  west  of  tbe 
avenue.   On  tbe  date  tnentkmed  sbe  and  one 


Xon-JTm  Forte  JfecAanfes*  lAm  Lam  of  ISSB: 
Ugitiaioe  tiOetU. 

nelerblatlve  latent,  aa  dlao1o«ed  Jsj  the  Judicial 
interprcutlon  of  similar  preceding  Acts,  Is  "to 
cnlnrgG  the  remedy  afforded  br  tbe  former  Acta 
«o  the'  flame  sublect."  Heokmann  t,  Finloief .  81 
y.  T.  216:  Haokett  r.  Badeau.  B3  S.  T.  478;  Loonle 
r.  Hogao.  9  N.  T.  MO;  Koaiv  Browo,  4S  N.  T. 
307;  6tu;ve««ntT.  Brownln8:,lJonei  {t8.804;  Uul- 
doon  V.  Pttt,  4  Dalr>  JOt,  H  N.  Y.  £99. 

Tbe  principle  object  Is  to  provide  security  for  a 
dtM  of  peteooa  wboae  iflalnu  iraduaJly  accum- 
aWlefrom  dajr  to  dar*  and  who  cannot  protect 
tbemselves  In  any  other  way.  Ab  tbe  lien  attoohea 
from  the  ouiaot  upon  the  land  as  well  oB  upon  Uie 
Improvements,  and  resta  alike  upon  both.  It  muat 
be  bold  Co  reauln  upon  theland  after  the  improve- 
■lenta  have  been  destroyed  or  removed,  gtolgle- 
moo  V.  lie  Bride,  17111. 801;  Clack  v.  Parker,  66  Iowa, 

m. 

The  object  of  tbe  Legislature  was  not  arbltrarllj 
totiveaperaonal  privilege  to  certain  pexaona  ai^ 
nfnsa  It  to  otbera.  but  ft  waa  to  cliazge  the  fund 
or  property  wbloh  was  not  by  the  common  law 
chargeable  with  tbe  debt.  Donaldaon  v.  Wood.  19 

The  Uen  Is  to  have  "an  operation  somewhat  in 
the  nature  of  an  attachment  of  tbe  fond  In  the 
CTDar<B  banda."  Wller  v.  Moore,  1  fi.  D.  fimUb, 
ttL 

The  lien  Is  okto  to  that  gives  by  tbe  oommon 
law  to  ortiaana  upcn  materiala  in  tbetr  poeaeoslon 
Ibrbbcw bestowed  on  theai,  and  Isa  favored  Ueo 
both  hi  law  and  equity.  2Kent,OiHn.fl3ii  BoberU 
V.  Powler.  8  &  D.  Smith,  e% 

Tbe  LcwlslataTe  intended  altogether  to  discard  the 
requtremeata  of  contract,  caprew  or  implied,** 
<n  the  part  of  the  owner  of  the  land,  and  to  on- 
laige  tbe  remedy  of  the  worknuo  or  fom'sber  of 
BWterlala  in  tbe  direction  of  all  oaaee  where  the 
owner  of  the  land  should  oonaeot  to  the  work,  or 
ataileventa  Instigate,  orln  any  way  procure  It  to 
be  done  on  bta  land.  Jhirkltt  r.  Harper,  79  N.  J. 
f)3t  Otb  V.  Dodd,  fi  Hnn,  630;  Loonle  v.  Hogao.  9 
X-  T.  tast  Riley  v.  Watson,  8  Hun.  010;  Reno  v. 
nnder,8DN.Y.301;  Ploreon  v.  People.  18  Hun, MS; 
■ekbord  v.  Donohue, »  Daly.  £1^ 

Inoider  to  oonJlrm  this  view  of  tbe  l^ialatlve 
tetcotku.  and  to  ascertain  Its  oompafls,JtisaUow»- 
Ua  to  refer  to  oontemporaneous  ^gtslatlon.  al- 
^ough,  not  pnofaely  in  foii  motcrio.  Chase  v. 

i«ni,eAbkN.am 

JiuSieial  eojutruettonofthe  Act. 

Under  a  very  reoant  oonetruetlen  placed  apon 
Ah  Act  by  tbalfaw  T<^  tTourtttf  Appeals  It  ap- 
UL.  a  A. 


pears  that  In  an  action  to  forecloee  the  lien  iu 
beneflcla]  eflects  cannot  be  defeated  by  theatlpula- 
tion  as  against  one  not  In  privity  with  eltheroftbe 
parties  to  It.  and  who,  wlthoutnotice  of  theadpula- 
tion.  have  furnished  labor  or  material.  It  woa 
further  held  that  tbe  contract  waa  proof  of  de- 
fendant's oongoie  to  tbe  erection  of  tbe  buUdfng 
and  ts  sufficient  to  suMcct  the  owner's  Inteitat  to 
all  tbelnddeatsof  tbeilen.  KlUer  v.  Mead,  ISTIT, 

Tbe  Act  of  1885  reoognlsea  only  tbe  legal  owners 
ship,  aa  contra-dlstiuguiahod  from  the  equitable 
ownerahlp.  RUey  v,  Waieon.  8  Hun,  6QP;  Bchmalia 
V.  Mead,  23  N.  Y.  8.  11.  117;  NeJIis  v.  Bellinger,  B 
Bun.  660:  Hackett  v.  Badeau,  03  N.  Y.  i76:  Busted 
V.  Mathes,  77  N.  Y.  838. 

We  are  at  liberty  to  regard  the  judicial  Interpre- 
tation of  the  statutory  recitals  In  a  elmUar  preced- 
ing law  asit  isan  elementary  rule  of  Interpretation 
that  where  an  Act  la  of  the  aame  general  charaoter 
as  tbe  former  Act,  and  is  In  furtherance  of  the 
same  general  policy.  It  Issubleot  to  the  same  rules 
of  oonstnutton.  Xumlpseed  t.  Sobaefer,  n  Ga. 

loa. 

The  Uen  of  mecbanies  and  matetfalm w  on  build- 
ings and  the  land  upon  which  they  are  erected,  ss 
aeeurlty  for  tbe  amount  due  then  for  mxk  dona 
aud  materials  f umlahed.  fa  the  "oMatton  oCatat- 
ute.**  and  was  unknown  either  at  CMnmon  law  or 
In  equity.  Phillips,  Mechanics'  Llena,  •  L  citing 
Davis  V.  Farr.  13  Pa.  187;  UcNM  v.  Borland.  S3  Gal. 
U4;  Doell  ner  r.  Sogers,  U  Ma  340;  Ayeia  v.  Bever*. 
2&  N.  J.  L.  474:  Spencer  v.  Bamatt,  8ft  N.  Y.  Mt 
South  Fork  Canal  Oo.'  v.  Gordon,  W 17.  &  8  Walt  8BL 
18  L.  ed.  8H;  McCoy  v.  QuIck,aO  Wla  52L 

Statutes  govenUng  nMch«ilcs'  liens  are  reme- 
dinl.  and  must  be  liberally  construed.  BDgeis  v. 
Omaha  Hotel  Oo.  4  Neb.  59l 

This  prooeediiw  la  wh<rily  ttatatocr.  and,  to  en- 
title a  claimeut  to  Its  benefits,  the  recitals  of  the 
eoootmeot  must  be  closely  observed;  any  subatau- 
tlal  failure  In  tbia  respect  will  avoid  tbe  Hen  and 
the  court  baa  no  power  or  authority  to  austhln  the 
prooeedlng,  as  a  oompllonoe  with  the  requirements 
of  the  Statute  Is  ueoessary  to  confer  Jurisdiction, 
and  when  that  Isomltted  inaay  essential  particu- 
lar, the  benefit  designed  by  the  Statute  cannot  be 
obtained.  Brown  v.  New  Yorit.  t  lliomp.  te  C.  184; 
Tan  Loon  v.  Lyons,  61  N.  Y.  SB;  Burrows  v.  IVml,  S 
N.  Y.  17«;  People  v.  Knowles.  47  N.  Y.  416. 

Tbe  State  "presoribea  tbe  condfttoua  u  nder  wh  loh 
a  court  may  act;  those  conditions  cannot  be  dis- 
pensed with  by  litigants,  for  in  such  a  case  the  par- 
ticular ooaditfoo  or  status  of  the  defendant  hmade 
a  jurisdictional  fact.**  Davldsburvh  r.  Knlckei^ 
bOiAer  L  Ina.  Co.  UN.  T.  880. 
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Kbw  Tosk  Coubt  of  Appbata 


Hermao  Gierke  entered  Into  a  written  contract  I 
by  which  she  covenanted  to  Bell,  atid  he  to  pur- 
chase, the  premiBes  for  970,000.  Gierke  also 
covenaDted  to  complete,  on  or  before  October 
1,  1887,  six  dwelliDg-bouses,  then  begonon  the 
south  part  of  the  -laads,  Id  a  style  specified  Iq 
the  contract,  aod  coating  at  least  |6,000  each. 
The  defendaot  covenanted  to  advance  Gierlie 
$21,000,  payable  by  install  Dmols  as  the  work 
progressed,  to  aid  in  the  erection  of  the  build- 
ings. It  was  mutually  covenanted  that  when 
the  houses  were  completed  the  defendant  would 
conv^  the  land  to  Gierke,  and  that  he,  con- 
currently therewith,  would  give  his  bonds  to 
secure  the  payment  of  the  purchase  price,  $70,- 
000.  and  the  $21,000  to  be  advanced,  secured 
by  mortgages  on  the  premises.  The  contract 
contained  tbe  foUowing  provision:   "And  it  la 


The  foundation  of  a  mecbanlos'  lien  Is  an  Indebt- 
odneas  exlstlnar  upon  a  contract  by  the  persOD 
Bought  to  bo  charged.  TUey  v.  Thoueaad  Island 
Hotel  Co.  9  Hun,  424;  Dixon  v.  LaFarge,  1  E.  D. 
Stnitb,  723;  PendlebUrg  v.  Heede,  I  EL  D.  Smith.  728; 
Qui nn  V.  New  York.  2  K.  D.  Smith,  668;  DeRoode  v. 
Olmsted,  47  How.  Pr.  176;  Knappr.  Druwn.l&N.  Y. 
mOJ;  Oay  v.  Brown.  1  B.  D.  Smith,  725;  Broderick  t. 
FoUloQ,  2  B.  D.  BmUh.  654;  Walker  v.  Paine.  Id.  6SS; 
Hoyen  v.  Benoett,  7  Daly,  4n;  Huldoon  v.  Pitt,  64 

Proceedings  and  Judgment  under  the  Meobanics' 
Lien  Law  arflbetd  to  be  In  personam  and  not  tn  rem. 
Tbe  Ken  of  tbe  Judgment  upon  tbe  particular  prop- 
erty relates  tnok  to  tbe  time  the  work,  etc.,  betrani 
but  Is  in  other  respects  a  general  Judirment.  An 
Invariable  and  Ineeparable  quality,  etc.  of  a  pro- 
oeedlDK  In  rem  b  the  seizure  of  the  thiag,  e.  g.  seiz- 
ure under  an  attatinoent,  althouflft  sucb  writs  Issue 
against  the  defendants  by  name.  Ckpellev.Baker, 

8  HouBt.  (Del)  844.  * 

Lien  governed  by  the  eontrorf  wVh  tfte  otrner. 

A  party  f  urntebing  materials  or  dolnnr  work,  re- 
l>tnff  upon  the  Jten  Riven  by  statute  for  security, 
must  exaadne  tbe  oontracc  with  tbe  owner;  for  it 
la  only  to  tbe  extent  of  what  Is  due  or  to  beoome 
dne  upon  thin  contract,  that  hla  Hen  can  attach. 
If  be  fumlBbee  the  material,  or  does  tbe  work  rot-  a 
•ub-cootrautor.  In  bke  rehanoe.  he  ahould  not  only 
•nmbwthe  ooMnMt  witii  the  owner,  bat  alee  that 
of  the  ■nt>-oonti«ctor;  for,  If  the  sab-conttHctor 
talis  to  peUorm  his  contract,  so  that  nothing  be- 
comes payable  theT«on,  or  Is  paid  Id  full,  according 
to  Its  terms.  In  case  of  performance,  there  can  be 
DO  lien  within  the  prtnctple  of  the  dedsiODB  In  Car- 
man v.  Holncrow.  18  N.  Y.  70;  Lumbard  v.  Syra- 
cuse, a  ft  N.  Y.  B,  Ck>.  86  H.  Y.  481;  Crane  v.  Genln. 
SO  N.  Y.  127;  Hagan  T.  AoNrtoan  Bapttat  Home  H. 
B00.14  Oaly.UL 

211  what  tAe  Km  attodkea. 

As  between  tbe  owner  and  meobanli;,  «veiythlnK> 
put  into  and  forming  part  of  a  bnlldlng,  or  ma- 
chinery for  manufHcturing  purpoeea,  and  eswptial 
A)  the  manufactory,  to  a  part  of  the  freehold:  as 
wheels  of  a  mlU,  tbe  stones  and  even  the  bolting- 
doth,  a  copper  kettle  or  boiler  In  a  t>rewto8>-houBe, 
when  proved  to  be  essentffd  to  tbe  brew-bo  use.  are 
subject  to  tbeUeohanlcs*  Uen  Law.  Gray  v.  Utrid- 
slilD,  ITSerg.  &Ji.413. 

8u  to  a  cooking  range  (ttelUy  v.  Hudson,  <&  Ha. 
883);  and  a  coitoo  glo  plaiwd  In  a  gin-hoiwet  Bwell. 
fUturea,2Qa. 

So  the  eugioe  by  which  aiteam  saw-mill  to  pro- 
pelled Is  part  of  the  buttdlog.  lloman  v.  Arthurs, 

9  Wutta,  140. 

]'lkewlsemlll-stonefi(Wademaav.TborpiK  Watts, 
U  L.  U.  A. 


agreed  that,  should  any  mechanics'  lien  be  filed 
against  tbe  property  Serein  described  daring- 
tbe  progress  of  said  buildings,  or  ^gainst  any 
part  theieof,  ,  .  .  such  mechanics^  lien  ,  .  . 
shall  be  subseqaent  to  the  liena  and  claims  of 
the  party  of  the  llrst  paH  0arah  F.  Head),  but 
in  such  cases,  or  either  of  them,  it  is  agreed 
that  all  payments  or  advances  due  or  to  become 
due  under  this  contract  may,  at  tbe  option  of 
the  party  of  the  lirst  part  (Sarah  F.  Mead),  be 
withheld  until  such  lieu  or  liens  shall  be  re- 
moved and  discharged  of  record;  or  said  party 
of  the  first  part  may,  at  her  option,  apply  such 
payments  or  advances  to  the  payment  and  dia- 
cbaree  thereof,  or  said  party  of  the  first  part 
(Sarah  F.  3Iead)  may,  at  ber  option,  in  the  case 
of  a  mechanics'  lien,  deposit  an  amount  suffi- 
cient to  cover  said  lien  or  liens,  or  give  security 


IIK),  and  maeblnery  put  up  fOr  a  mill,  fastened  by 
Bcrevra  and  bolts.  McGreary  v.  Osborne,  8  Cal.  118l 

Under  a  statute  that  '"every  person  performing 
latMT  upon,  or  fumltblog  materials  to  be  used  In 
the  oonstrucHoo  of,  any  bnlldlng,  shall  tiave  a  lien 
upon  tbe  same,"  mi rror-frames  set  In  the  well,  fas- 
tened by  books  and  screws,  so  tbey  can  be  remove*^, 
but  designed  by  tbe  owner  to  be  permanent  and  to 
go  with  the  tmlldlBg  when  sold,  entitle  themecbnnlo 
to  a  lien  on  the  bdlfdlng.  Ward  v.  EUpatrick,  86 
N.  Y.  413;  PhtlllpB,  Ueohanlcs'  Liens,  2d  ed.  I  m. 

It  covers  aoytblug  used  in  the  construction  of 
the  buUdlnit.  Rasard  Powder  Co.  v.  Byrnes.  12 
Abb.  Pr.  488:  Henderson  v.  New  York,  82  r.  8. 3S8. 
28  L.  ed.  647:  Kent  T.  New  York  Cent.  R.  Co.  12  N. 
Y.  081,  V^.  Phinipe,  Meobanics'  Liens.  H  8, 48,  U& 

When  the  articles  furolsbed  are  la  fact  and  In  In- 
tention annexed  to  the  freehold,  so  as  to  become  ■ 
part  of  It.  and  would,  as  between  vendor  and  ven- 
dee pass  by  deed  of  tbe  premises  without  special 
enumeration,  tbe  materlulmao  has  performed 
labor  and  furnished  materials  used  In  altering  or 
repairing  a  building,  or  appUrtenancestliereto,  for 
which  be  Is'  entitled  to  a  lltin  under  tbe  statntp. 
Ward  r.  raipatrick.  88  N.  T.  41S;  Voortaees  v.  He- 
aiUDls,  48  N.  Y.  276;  MoBea  v.  Contra)  Nat.  Bank  of 
Troy.  88  N.  Y.  488;  Laws  1686,  obap.  342. 

Tbe  materials  f  umiebed  may  become  so  affixed  to 
tbe  realty  as  to  entitle  the  party  furatobtmr  the 
same  to  file  a  mccbanles'  lien.  Ombony  v.  Junes. 
18  N.  Y.  285:  UcRea  v.  Central  Nat.  Bank  of  Troy, 
66  N.  Y.  489;  DobechueU  V.  BoUlday,  82  111.  371:  Gaty 
V.  Casey,  15  UL  188,  IN;  Oros*  v.  Jacluon,  8  Italy, 
488.  ■ 

A  lien  Heefortbe  flagging  laid  on  tbe  sfdewalk  In 
front  of  a  bniMlng.  HcDeriBOtt  V.  Pnlon:,  8  N.  T. 
867:  Moran  v.  Cbase,  68  N.  T.  m. 

Who  are  vtUHn  Om  AitU 

Tbe  several  Hechaniee*  Um  Acta  of  this  Stare 
nnlte  In  making  the  prtrflege  of  a  Hen  as  broad  nn 
lamruage  can  finme  It.  "Every  person"  sh\'s  the 
New  York  City  Act.  "Any  penKm."  say  the  other 
Acts,  who  performs  labor  or  fiirnHihea  materials  by 
the  "request"  (N.  Y.  CTty  Aotl,  "consent"  (!>tntc 
Actf.  or  "permt9sfon"(Klng8  Co.  Act),  of  the  owner, 
may  have  alien.  Construing  ttib  language  strictly, 
there  Is  no  limit  to  tbe  right  so  far  as  parties  ore 
concerned.  Unfortunalvty  for  tfata  simple  con- 
struction, the  teim  "Any' person*'  tt  not  always 
oonstmed  literally  fPreetby  v.  Freethy,  K  Barb. 
841).  Jtonly  eovers  those  persons  whom  It  Is  rea- 
sonable to  presume  tbe  Legislature  Intended  to  be 
designated,  and  who  are  capable^ leg^y  and  pbyBt- 
callv.  of  coming  within  ita  terms;,  Knecland,  Me- 
chanics' LteBf ,  ad  ed.  1 8. 

Tbe  word  "conu-aotora,"  as  used  in  the  Act,  to  to 
be  understood  to  ewbraoe  alt  wbo  enirioy  "tebor- 
era"  In  the  coBStrud^on  of  tbe  wwrii,  wlMtber  tb«r 
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ondrribeStatote,  and  OMiteat  the  same  at  tfae 
cost  aod  expeoM  of  the  partr  of  ibe  second 
nut  (Herman  Olerke),  and  deduct  the  same 
from  said  paymanta  or  advances:  and  the  said 
party  oftbe  first  part  (Sarah  F.  Mead)  expressly 
reserrea  the  right  to  make  the  said  payments 
or  advancea,  or  any  part  of  the  said  payments 
or  advances,  before  they,  or  either  of  them, 
ma?  be  due  and  payable,  or  out  of  the  order  in 
vbich  tb^,'  or  either  of  them,  may  become 
due  and  payaUe."  June  9, 1887.  Gierke,  with 
Ibe  anrot  of  Sarah  F.  MeM,  as8^:ned  tlie  con- 
liact  to  Edward  Grippentrog.  On  the  20th  of 
June,  1887,  David  Jdiller  (the  plaintiff),  and 
Grippeotrog  entered  into  a  written  contract  by 
«hicb  Uiller  contracted  to  furnish  stone  for 
the  completion  of  the  buildings  for  $9,060,  ud- 
der  which,  |»iorto  JaDuai72^  1686,  the  plain- 


tiff fumiahed  stone  of  the  value  of  ftt,600;  and, 
the  price  thereof  not  being  paid,  a.  hen  was  filed 
on  the  34th  of  Januaty,  1888,  pursuant  to  chap- 
ter 342  of  the  Laws  of  1685,  to  foreclose  whicU 
this  action  was  brought.  Upon  the  trial  the 
court  found  that  the  plaintiff  had  furolsbed 
under  the  contract  stone  used  io  the  buildiUKS 
of  tbe  value  of  $1,500,  which  was  adjudired  to 
be  due,  anda  judgment  waaenteredforeclustag 
tlie  lien,  with  costs;  from  which  the  defeodaat 
appealed  to  general  term,  where  it  was  af- 
firmed, and  tbereupoD  the  defendant  app^ed 
to  this  court. 

3/r.  IE,  tt.  TaA  for  appellant 
Mr.   William  E.  Stewart,  with  Mr. 
Jamea  T.  Hoyt.  for  respondent: 
It  was  the  design  of  the  Statute  to  charge 


In  original  or  Bub-contractor*.  So,  too,  the  word 
"WMwera."  Is  oontra-dlatlDatlOD  to  tbe  word  "ooa- 
tuoton,"  ta  tntendert  to  tnokide  tuofa  peisoos  aa, 
upon  the  emptOTiaaot  of  oontxaoton  aocnaUr  «- 
nselntlw  eontmottDO  orOe  work.  Wainerv. 
HndaoD  BITOT  R.  Oo.  &  How.  Fr.  4U. 
Aa  arcfalteotbas  been  held  to  oome  within  tbe  pfo- 
IcetioQof  Ike  eta  tote  and  Ma  work  ta  aa  maota  entt- 
tted  to  the  dflsltnatlon  of  labor  BDd  anvloes  as  tMt 
orearpanl«R,BasDBaorpluniben.  &ilKbtv.Nor- 
rli,  18  Htnn.  iTi-*T*:  Bask  of  PeDnsylviinia  t.  Grles. 
illPK.«S3-lSe:Miitiial  BtnLL.  Ins.  Co.  V.  Bowand,  20 
N.  J.  Bq.«»,aB7:  Conant  v.  VaoHebalck. »  Barb.  81; 
HoTcr  V.  Tmbreeck,  a  Bot>L  816:  Vlnoent  v.  Bam- 
fbrd,  12  Abb.  Pr.  N.  8.  SB8,  Jones  *  S.  SOB,  UO;  CoOn  V. 
lteriio>da.n  N.  Y.  BrloasoD  v.  ^wn.  3S 

BtrtkaM;  1  Domat,  Civ.  Law.by  Stmhan,  H 1790, 174i: 
Adds  T.  Waw».  U  N.  r.  482;  Ktohardeoa  v.  Aben- 
Mb,  A  BaA.  lOe.  XOa.  2W;  Ounier  V.  Albmtio  *  O. 
«.R.Oi>.«N.T.aiie,aS7,3n:WUUaiiison  V.  Wate- 
worth,*  Barb,  m;  MulUgao  v.  Mulllfran,  18  1^ 
Am.  SKtt:  Capron  v.  Strout,  U  N«v.  BCH.  m 

lAtmrupoQ  a  Imildlnff  and  materials  used  in  Its 
ooMtncthm  are  the  teat  oC  the  llenor'a  rivbt.  In 
oAer  wonte,  the  work  and  the  natertalSf  both  fa 
tact  and  la  IntnitkMi,  moat  have  beoome  part  and 
vmA  at  the  bulMlng  ttatif.  Ward  v.  KUpalrtok, 

H  N.  Y.  m 

n>e  lair  iiairileltoua  for  all  parties  who  are  wltb- 
latbeAetaod  wterea  rl^btof  lien  has  twenore- 
auduKl  no  cxpras  waiver  of  tUariKhtiBriMwn, 
tte  lav  is  tehietantko  Implra  waiver  of  that  cigbt. 
I^T.Witooii.T4N.  Y.StB. 

9»b-ctmlraetor  or  materialmm. 

In  order  to  entitle  a  sutMwntimotor  or  laataeto}- 
BMo  to  a  }ndirnieBt  against  the  owner,  be  omst 
Aovcttbn-ttaatat  tbe  Ume  of  tbe  creation  of  the 
Um.  br  tbe  thug  of  tbe  notice,  a  debt  was  aotnally 
ovliv  from  tbe  -owner  to  tbe  oontnotor,  or  etoo 
(tattbeaame  snbaeqoeatly  became)  diie-and  owhw. 
"<BHIiV.ODe.lHat.eBS;  Ferguson  r.  Burk.  4  B.  D. 
teWi,  nOi  Lrnoh  v.  Oasbman.  8  B.  D.  Smltb.  flOO; 
SuUlran  t.  firewater.  I  B.  D.  Smith,  fla&  See  also 
BclmeMer  V.  Hobeln.  41  How.  Ft.  SO, 

A  Kil>«onttactor  or  notcdalman  cao  acquire  a 
Heo  to  dte  extent  of  tbe  sum  doe  from  tbe  owner 
10  tbo  oontiBotor  at  tfao  time  of  flUair  the  Hen. 
RRmob  v.  Lenaitei,  M  N.  T.  188. 

It  h  not  the  dutjr  of  tbe  ooaaracMr'to  bunt  up 
enryone  wfao  mar  have  worked  for  or  futmabed 
Msteriah  toa  gub-cont>aetor.ahd  aapertaln  wteth- 
erlbfy  have  been  paid,  but  It  latbe  duty  of  sucti- 
petMie  to  gtve  tbe  contraetOr  tbvBoUoe  required 
law  In  order  to  bind  him.  Ftench  v.  Bauer,  3S 
H.  Y.  8.  B.  3!8. 

CpDD  jtroofiof  tbaladebtedneamoBdof  tbefacU 
>atslliairab«MUee,ltbe«MKIOBfMtotbe  liaJblll- 

nun.  A. 


tr  of  tbe  owner  becomes  a  Question  of  law.  Smitb 
V.  Ooe.  20  N.  T.  68B.  Hee  iMta  to  8(Aroeder  v.  Gal- 
land  i  Fa.)  1  L.  B.  A.  71L 

Term  "owner**  defined. 

Tbe  word  "owner,**  in  statutes  relating  to  me- 
chanlce'  liens,  is  construed  to  mean  the  owner  of 
the  legal  title,  the  vendor  before  the  actual  con- 
veyance of  tbe  land,  and  not  the  vendee  under  a 
contract  for  oonveyance.  niaxter  v.  WilUama,  14 
Pick,  tf;  Lamb  v.  Cannon.  38  N.  J.  L.  882;  Metcalf 
V.  Hunnewcll,  1  Gray,  £97;  Hayes  t.  Fessenden,  106 
Mass.  22^  Ouy  v.  Carrlere,  6  Cal.  fill;  Jobnson  v. 
Pike.  8B  He.  Ml;  Stelnmets  t.  Bondlnot.  8  Berg.  * 
B.6U. 

Content  of  Dimer'suffcfent. 

However  manifested,  the  consent  of  tbe  owner  to 
theerectionof  tbe  bouse  ta  auffloientto  give  per- 
sons fumlsbing  labor  or  nwtorlals  a  mecfaanioc' 

lien.  Huflted  v.  Uatbes,  77  N.  T.  S88;  Nellls  v.  Sell, 
luger,  fl  Hun,  6O0. 

Consent  implies  a  degree  of  superiority,  at  least 
tbe  powerof  preventing;  It  Implies  not  merely  that 
a  person  accedes  to,  but  authmisea,  an  act  Crabbe*8 
Synonyms;  Ottlwell  v.  Watklna,  15  Daly,  308. 

It  la  aynoDymouB  with  "permlnlon,**  Hackett  v. 
Badeau,<SN.  Y.478. 

Such  consent  may  be  Implied  by  tbe  acts  and 
declarations  of  tbe  owner,  and  such  Implied  consent 
is  operative  to  tbe  same  extent  as  If  he  contracted 
directly  for  tbe  Improvem^nte.  Otis  v.  Dodd,  90  N. 
T.  338.   SecRossv.  SlniOQ,8UN.  Y.  B.  R.  645. 

The  knowledge  and  approbation  of  the  work  by 
the  owner  are  eufflctent  to  subject  her  Interest  In  f  h« 
land  to  tbe  operation  of  tbe  Uen.  Hellwig  v.  Blu- 
menberg,  28  N.  Y.  S.  B.  7ft. 

There  Is  an  Implied  oonsent  of  tbe  owner  to  fur- 
Blah  neoeasary  latwr  and  materials  wbere  lie  leases 
tbe  land  and  agrees  that  bis  tenant  may  make  Im- 
provements thereon,  which  are  to  liecome  bla  prop- 
erty at  tbe  eoA  of  tbe  term.  Burkltt  v.  Harper,  70 
N.  y.  273. 

But  under  a  prior  Statute  (Act  of  1876),  It  wa^ 
held  that  where  the  owner,  during  tbe  runnlntc  of 
tbe  lease,  approved  of  certain  Improvements  mude 
by  tbe  leeeee.  he  did  not  thereby  subject  his  Interest 
to  a  lien  therefor  on  the  Kround  of  consent.  Jones 
V.  Maoning,.2&  N.  Y.  B.  B.  7/1.  Sea  Craig  v.  Swluer. 
lOD.  8  Hun.  14A. 

Where  tbe  owner  contracted  wUh  a  building 
oontpaity  to  erect  a  building,  and  tbe  company  or- 
dered certatD  eQuipments,  and  the  owner,  with  the 
company's  consent,  -ordered  larger  and  more  ex- 
pensive equipments  as  a  snbatltubc  on  bis  own 
reepoitpUiittV.  bla  Interest  was  subjected  to  a  Hen 
therefor.  .  Mcbardaun  ft  B.  Co.  v.  Held,  3  N.  Y. 
Supp.  224. 

The  knowledge  of  a  married  woman  that  im- 
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ihe  land  with  dehte  contracted  In  improTing  It. 
In  case  the  owner  consented  to  or  permttted 
the  work  to  be  done,  although  under  a  contract 
made  with  the  vendee. 

SoUin  r.  Gron,  45  N.  T.  7M:  BurH«  T. 
Harper,  79  N.  T.  aW;  Oti»  t.  Oodd.  90  N.  T. 

Where  an  owner  of  land  agrees  to  sell  It, 
sod  advances  money  with  which  to  build  upon 
the  premises  sold,  and  after  completion  of  tBe 
houses  the  builder  is  to  secure  the  purchase 
price  and  the  advances  by  morteages,  the  per- 
son who  agrees  to  purchase  buUda  by  permto- 
f  ion  of  the  owner  (Hart  v.  Wheeler.  1  Thomp. 
&  C.  4j&8),  and  the  properly  Is  charged  with  a 
Hen  until  the  deed  Is  actually  delivered  without 
regard  to  the  terms  of  the  contract  of  pur- 
chase. 


nrorementa  are  being  mafle  on  her  lands  by  h« 
husband,  where  she  Interposes  no  obJecUon,  Is  an 
Jmplied  consent  to  their  conatruotlon.  Busted  v. 
»HtlieB.77N.Y.  889. 

Litn  not  atrtanahU. 

A  mere  Inchoate  right  to  a  mechanics*  Hen  la  not 
OMiimable.  Such  Hen  pateee  with  an  a«igiiment  of 
the  debt  only  where  It  has  been  perfected  under  the 
Statute.  Goodman  v.  Pence.  21  Neb.  459. 

A  contractor  cannot  at  any  time  durlne  the  pro- 
areaa  of  tho  work  asslsn  all  W»  olalm  to  a  third 
party  so  as  to  deprive  the  Bub-conttaotor  or  all  the 
beneflts  afforded  blm  by  the  Statute.  BourRet  v. 
Itonatdson,  83  Mich.  478. 

The  lien  under  statutes  of  this  oharaoter  is,  In 
general,  a  personal  Tight  (riven  to  the  mechanic 
materialman  and  laborer,  for  bis  own  protection, 
and  the  right  to  create  It  cannot  be  assigned  or 
transferred  to  another  (Dauhlgnyv.  Duval,  6  T. 
K.  aCM;  Caldwell  v.  Lawrence,  10  Wis.  832;  Pearsoos 
V.  Tincker,  M  Me.  38«,  unless  the  aaslfl^mmit  ta 
made  for  the  benefit  of  the  assignor,  and  to  be  held 
aa  his  agent,  so  that  the  lien  may  be  preserved. 
Urquhart  v.  Mclver.  4  Johns.  102;  McCombie  v. 
Davies.  7  East  5.  Bee  mU  to  Farmers  Loan  St  T. 
Co  V  Canada  &  St  L.  B.  00.  (Tnd.)  11 L.  B.  A.  740. 

But  after  the  lien  has  been  filed  by  the  original 
creditor,  or  If  the  assignee  flies  It  In  the  name  of 
the  assignor,  or  If  the  assignment  Is  made  for  the 
benefit  of  the  assignor,  the  assignee  may  after- 
wards foreclose  It.  either  In  his  own  name  as  as- 
fiigaee,  or  In  the  name  of  the  assignor  as  his  agent 
HaUaban  v.  Herbert.  U  Abb.  Pr.  N.  B.  Sad;  Bollln  v. 
<;rosB,46N.T.7«;  Palmer  v.  HerrOI,  A  Cush.  S83. 

yotiee  to  be  Itted. 

WhUe  conceding  tbat  this  statute  gives  a  rem- 
edy, and  to  to  be  liberally  and  beneficially  construed, 
It  does  not  follow  that  a  construction  can  be  ad- 
mKtod  under  tbat  rule  which  wUl  Impose  a  lien, 
vnlcn  the  terms  of  the  Statute  have  been  complied 
with  by  filing  the  notice  withlo  the  prescribed 
period.  Spencer  v.  Bamett,  36  N.  T.  M. 

One  entitled  to  a  mechanics'  lien,  until  he  fllee  bto 
notice,  has  no  greater  equities  than  other  general 
creditors,  and  is  afTected  by  all  equities  existing  at 
•that  time  In  favor  of  those  dealing  with  his  debtor. 
His  Hen  Bttaohos  only  to  the  estate  and  interest  of 
the  debtor  as  It  then  exhta.  His  Hen  Is  Subject  to  a 
prior  equluble  lien  although  he  had  no  notloe  of 
It  Payne  V.  Wilson.  T4N.T.  8*8. 

The  notloe  should  state,  among  other  things,  the 
*  situation  of  the  building  by  lis  street  and  nam- 
ber,  if  the  number  be  known."  Duffjr  V.  MoUanuB, 
8  E.  D.  Smith,  8ST.  ,   .  ,   

That  the  owner  of  the  soil  had  personal  or  actual 
knowledge  that  the  work  was  being  done  need  not 
be  stated  in  the  notloe  of  a  mochanks' hen.  Jewell 

T.  McKay,  82  Ost  14fc 


Gate*  V.  Wkiteemb,  4  Hon,  187.  See  NeOia 
T.  Bellinger,  6  Hun,  560;  miUdy.  Mt^tu*.  7t 
N.  Y.  388;  BHea  v.  Waiean,  8  Hun,  069;  Hadt- 
eU  v.  Badeau,  68  N.  T.  476;  aoHmaUa  r.  Mead, 
28  N.  T,  S.  R  117. 

FoUettt  Oft.  </.,  deUTered  the  oplnkmof  (be 

court: 

It  Is  provided  by  chapter  848  of  the  Laws  of 
1885  (the  General  Mechanics'  Liefi  Law  of  this 
State),  as  folIowB:  "Section  1.  Any  person 
.  .  ,  who  shall  hereafter  perform  any  labor  or 
service,  or  fuml^  any  materials  which  have 
been  used,  or  which  are  to  be  used,  in  erecting, 
altering,  or  repairing  any  house.  .  .  .  with  the 
consent  of  the  owner,  as  hereinafter  defined, 
or  hfa  agent,  or  any  contractor  or  subcontrac- 
tor, or  any  other  person  cootracting  with  such 

If  enough  appears  In  the  descrlpHoo  of  the  prop- 
erty In  the  notice  filed  to  enable  a  party  familiar 
with  the  locality  to  tdevtlfr  the  premises  sought  to 
be  dcMiribed  wMi  a  reasonable  degree  of  oartalnty, 
the  description  will  be  hM  suffloleat  Svholes  v. 
Hugbee,  77  Tex.  488 ;  Northwestern  Oemeot  ft  C. 
Pav.  Oo.  V.  Norwegian  B.  B.  L.  A.  Bern.  43  Mtaa. 
4W;  Brown  v.  Wright »  Mo.  App.  M;  Dulfy  v.  Mo- 
Maous,  twpra. 

The  notice  of  a  mechanica*  Uen  need  not  state  In 
so  many  words  tbat  the  Ilea  Is  claimed  against  the 
persons  named;  but  tf  the nameeare  given,  andthe 
facts  subjecting  their  Interest  to  the  Uen  are  stated, 
the  statute  Is  aatlsfied.  Boss  v.  Stnon.  80  H.  Y.  S. 
B.64S. 

The  lien  which  a  contractor  acquires  by  filing  a 
notloe  with  the  county  olerlE  atroebea  only  to  the 
leml  right  title  and  interest  of  the  owner,  ttaea 
exlstlDg.  If,  previons  to  the  filing  of  seob  notice< 
the  owner  has  parted  with  his  interest  In  the  prop- 
erty.noUenlaacqulred.  Bmstv.Beed.49Barb.aV. 

CTnder  a  statute  Toqulriog  the  verification  of  a 
notloe  of  mefdianlGS*  lien  to  be  that  the  statefBsnts 
therelD  are  true  to  the  knowlndge  or  Information 
and  belief  of  the  penon  makhig  It  a  vsrlflcatlon 
stating  that  snoh  statements  are  tme  to  tala  koowl* 
edge,  information  and  belief  Is  auaclMit  Koaler 
V.  Murray,  16  N.  T.  Supp.  403. 

Hie  New  Ttn-k  Uen  Law  of  1888,  ctiap.  478,  appli- 
cable to  Kings  County,  which  does  not  require 
verification  of  notice  of  Uen*  Is  not  repealed  by  N. 
Y.  Laws  1S80,  chap,  tt^  for  cities  of  the  Mate  gw- 
erally,  requiring  suoh  verifleatloa.  Qmf  v.  CoU- 
nlDgbam.  12  Cent  Hep.  308. 108  N.  T.  8». 

The  filing  of  the  notice  within  the  period  of 
statutory  limitation  Is  absolutely  necessary,  and 
without  It  the  claim  Is  totally  ToM.  HabbM  v. 
Sohreyer,  14  Abb.  Pr.  N .  B.  »4:  DonaWson  v.  O'Con- 
nor, 1  B.  D.  Smith,  aW;  TUoy  v.  Thousand  Island 
Hotel  Co. »  Hun,  484t  Boott  v.  Cook.  8  Mo,  App.  US; 
Dufty  v.  Baker.  IT  Abb.  N.  C.  fH;  Spenoer  v.  Bar- 
nett  85  N.  T.  M;  Lute  v.  By,  8  «.  Ifc  Bmtth.  «t 
Oates  V.  Buddenstok.  6  AtA.  N.  CL  887;  Dansigar  y, 
Simonson.  a  Jones  ft  8.  U8;  Barrows  v.  Knight » 
IW;  Dart  v.  Fitcta,  23  Hun,  aSL 
The  lien  Is  tata|)r  defective  in  fiaUIng  to  slate 
whether  all  the  worit  for  which  It  was  filed  was  ao- 
toally  performed  or  tnmlShed.  LuKberv.  Morris, 

18  Abb.  N.  a  87.  _  ^  

A  certified  oopy  of  the  eotloe  of  Uen  filed,  as  here- 
in provided.  shaUbe  entlUed  to  be  read  la  evldenoe 
with  the  same  force  and  eteot  as  If  the  orlfrtnal 
wene  provided,  and  suoh  oopy  shall  bo  prima  mote 
evidOToa  of  the  exeouttoo  and  filing  of  the  original. 
l«w«  1886,  ohap. 

Proof  of  noMes. 
The  essential  facta,  end  the  burden  of  jMiA  *»- 
IMmd  upon  the  atatats.  The  90tla*  oC  Uwi  H 
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owner,  to  erect,  alter,  or  Improve,  M  aforesaid, 
within  any  of  tliecitieaor  countieaof  tbis  State, 
may .  .  .  have  a  liea  for  tbe  prfudpal  and  io- 
terest  ol  the  price  and  Tslue  of  such  .  .  .  ma- 
terial upon  such  bouse .  .  .  and  upon  the  lot 
.  .  .  upon  which  the  same  may  stand  or  be  in- 
tended to  stand,  to  tbe  extent  of  the  right,  title, 
and  interest  at  that  time  existing  of  such  own- 
er, whether  owner  in  fee  or  of  a  lesa  estate,  .  .  . 
or  of  the  owner  of  any  right,  title,  or  interest 
in  such  estate,  which  may  be  acid  under  ai)«x- 
ccution.  .  .  .  In  casesin  which  theownerhas 
made  an  agreement  to  sell  and  convey  the 
premises  to  tbe  contractor  or  other  person,  such 
owner  sIiaH  be  deemed  to  be  the  owner,  within 
(lie  intent  and  meaoiog  of  this  Act,  until  the 
deed  baa  been  actually  delivered  and  recorded 
ooDv^Dg  saM  premiwa  pnisuaot  to  such  agree- 


ment," Section  S.  The  parts  of  Uie  Statute 
above  quoted  have  been  recently  construed  by 
tbe  court  of  appeals  In  HehmaSt  v.  Mead,  135 
JX.  Y.  188,  wbld)  affirms  4  N.  T.  Supp.  6U. 
the  tacts  of  wbtdi  were  as  follows:  The  de> 
fendant,  the  owner  in  feoof  tbe  land  Involved 
in  the  case  at  bar.  contracted  in  Ilovember, 
1885,  to  sell  and  convey  it  to  George  Eubn  for 
an  agreed  price,  and  to  advance  to  the  vendee 
a  certain  sum  in  inslallmenle  to  enable  him  to 
erecA  ImildingB  of  a  kind  agreed  to  thereon. 
The  vendor  covenanted  that  when  tbe  bidld- 
ings  were  completed  he  would  convey  tbe  land, 
and  take  the  grantee's  bond,  secured' by  a  mort- 
gnge  on  the  land,  for  the  payment  of  tbe  ptir- 
cbase  price,  and  the  sum  to  be  advanced  for 
building  purposes.  Under  this  contract,  tho 
vendee  entered  into  possession,  and  began  the 


proved  by  the  ooantjr  clerk's  oertlfled  oopr  (Samp- 
son T.  Buffnlo,  N.  T.  *  P.  B.  Co.  4  Tbomp.  *  G.  aoO); 
bat  Us  ocTCtDcate  proves  tite  fllinir.  Hortgiveat 
•DdoUien  aaqulrlnff  tnterest  In  ptoperty  against 
wVckttie  Hen  to  ctalined  have  a  right  to  oaU  for 
■triotproof  of  all  that  Is  esseotial  to  tbe  creation  of 
tbs  Hen,  and  tills  Inoludet  proof  ot  the  oommeDoe- 
MMit  ot  tbe  work,  ot  Its  (^racter,  and  of  its  oom- 
ptetkMb  Davis  T.  Alrord.  M  U.  S.  fi4&,  M7,  Si  L.  ed. 
im,ms  Abbott. Tr.  Bv.cliap.fi«. 

Performanu  at  a  eondtiton  jK-eMdent. 

In  a  traUdIng  oootraot  where  perfonnaooa  is 
■ads  a  oondltkm  ot  parrnent,  perfOnaanee  muat 
be  shown  to  entitle  a  party  to  reoovM'.  SmHIi  t. 
Brady,  IT  N.  7. 1T3.  and  esses  olted. 

Bat  when  the  tndlder  has  in  good  tetth  intended 
toaod  hassutMtantiallrcompltedwitbtbeoontraot, 
altfeoagli  there  maj' be  MIglitdefaotseaaaedbr  tn- 
adwtenoe  or  vnlotentlonal  omlssldns,  he  may 
reoorer  the  contract  price,  less  the  damage  on 
aoobant  of  snoh  defects.  Johnson  v.  DePejater,  SO 
H.  r.  gi^  Glaolas  v.  Black.  W  N.  Y.  UK. 

Uteral  performanoe  In  every  detail,  aooordiog  to 
Ibespeclficatlma.  Is  not  required  In  building  eon- 
tnoU.  Substantial  perfomumoe  Is  sufficieot  to 
SDStaio  the  lien.  Sloolair  v.  IVillmadge,  85  Barb. 
iOii;  Smith  t.  Gugertr,  i  Barb.  814:  Smith  V.  foady, 
B  H,  Y.  ITac  OotweU  V.  lAwrence,  Zi  How.  Tr.Wi; 
Ihonaa  v.  Fleury,  S8  N.  Y.  tt. 

Where  the  evUenoe  shows  an  abandonment  ot 
tbe  eootravt  tbe  defendant,  plalntlll  is  not 
leqoiced  to  proro  a  lc«al  exouse  tor  oonperform- 
aaea  on  his  part  In  order  to  recover  on  a^uantim 
■siwtt;  and  wliera  the  time  agreed  upon  for  per< 
foRuanoe  has  been  waived,  plaintiff  need  not 
notify  defendant  of  his  Intention  to  foreclose  and 
demand  specific  performance  of  the  contract  red- 
tak  wlthfn  a  reasonable  time.  Poweis  v.  Hogan,  97 
Bow.  Pr.  m. 

In  an  action  for  labor  and  material  noder  a  oon- 
tnwt  it  Is  sufBoleat  to  ■h'jw  substantial  perform- 
aoee;  bat  where  a  defect  In  tbe  performance  exferts 
tbe  defendant  may  ooimterclalm  and  prove  what 
damage  be  has  mutalned  by  reason  of  the  defect. 
PhOUp  w.  OaUant,  OS  N.  Y.  KS;  Johnson  v.  DePeys- 
ttr.  mv.r.en;  VanderbiU  v.  Eagle  Iron  Torks, 
JIWeiid.88S. 

If  tlM  eontraotor  has  been  Induced  by  tbe  owner 
to  omit  perfOrmanoe  wttbln  the  time  limited,  he 
would  be  raqolredtoeompleCethe  oontraot  with 
4ae  dtUgeaee.  Sinclair  v.  'Aillmadge,  B6  Barb.  602, 
W;  WaOman  v.  Society  of  Oonootd,  4S  N.  Y.  486 : 
Oieen  v.  Balnea,  1  Hilt.  SS4;  Reed  v.  Brooklyn 
Board  of  Education.  3  Keyes,  106;  Leslie  v.  Kniok- 
ssbotAer  L.  Ids.  Go.  NN.  Y.  9J:Buir  v.  IUnaldo,66 
B.Y.fll«. 

These  miMt  be  no  wfllfal  or  Intentional  depart- 
«,  and  tbe  defeela  mnet  not  pervade  the  whole, 
UUKA. 


or  be  so  eesentlsl  as  that  the  object  which  the  par- 
ties Intended  to  accomplish,  to  have  a  speclOed 
amount  of  work  performed  in  a  particular  msn- 
ner«li  not  aooemidlstaed.  Slnolahr  v*lkilnuidge,8B 
Barb.  102. 

This  Is  a  question  oXUaot,  and  from  the  nature  of 
thequesUonltmustbeso.  Phillip  v.  Gallant,  88  N. 

Y.ssa. 

Butltltappean  that  there  were  departures  1^ 
mutual  eoneent  from  the  original  plan,  and.  fur- 
thermore, that  atter  the  time  prescribed  by  tbe 
ooQtraot  had  expired  the  defendant  ClRi'k  notified 
Dlalntiffa  to  go  on  and  complete,  under  compe- 
tent authorities  eltbor  of  these  olroumstances 
would  operate  asa  waiver  ot  tbo  time'conditloned  In 
the  contraoL  It  has  also  iieea  directly  held  that  In 
a  oontraot  ot  this  character  a  provision  that  tbe 
work  shall  be  completed  by  a  cei-talc  date,  and  paid 
tor  npoa  complettoo,  does  make  Umeot  tbe  es- 
sence of  the  QUO  tract,  and  that,  if  tbe  builder  pro- 
ceeds afterwards  with  the  assent  ot  the  other  party, 
be  may  recover  at  the  contract  price,  Dillon  v. 
Uastei-ton,  7  Jones  A  B.  133. 

Prtorttvaf  Kens. 

The  priority  as  between  mecbanlcg*  It^ns  and 
mortnagee  is  largely  controlled  by  statutory  etiact- 
meat  In  tbe  dUrerent  States.  Chesliire  Provident 
Inst  V.  Stone. 52  N.  fl.  365;  Chadbouni  v.  Williams, 
TIN.  C.  450:  Brooks  t.  Burlingtoa  &  8.  W.  B.  Co. 
101  a.  S.  448,  25  L.  ed.  1057;  CaL  Code  Civ.  Froo. 
iliaS;  Shepardson  v.  Johnson.  tiO  Iowa,2Si>;  Hrn. 
Gen.  BtaLohap.  ISO;  Hellor  v.  Valeoiine,  8  Culo. 
»8;  Davis  V.  Bllsland.  85  U.  S.  IB  Wail.  Ou«,  21  L.  ed. 
SBS. 

Tbe  first  mortfcage  given  In  good  faltb  and  duly 
recorded  Is  prior,  superior  and  paramount  to  a 
meobanlos'  Hen  subsequently  filed.  Ooe  v.  {lew 
Jereey  M.  B.  Oo.  81  N.  J.  Eq.  127, 128;  West  v.  Klots, 
87  Ohio  St.  4^  2  Wood,  Ballway  Jmw,  SM  t  Oboteau 
y.  Thompson,  2  Otalo  8L  U4. 

It  is  the  law  ot  Ohio  that  a  mortgage  takes  effect 
from  tbe  date  it  is  duly  filed  for  reoord,  and  tttis 
fact  controls  its  priority.  Kling  v.  Ballentlne.  40 
Ohio  St.  891;  Bloom  v.Noggle,4OU0  SLOS;  Beiw 
caw  T.  Cookerill,  20  Ohio  St.  108. 

In  some  States  the  Uen  attaches  from  tbe  com- 
mon oenient  of  tbe  work,  alUioi^h  the  particular 
work  for  which  the  lien  is  claimed  was  done  after 
the  exeontlon  of  tbe  mortgage.  Ball  v.  Hinckley, 
82  Wis.  882;  Nellson  v.  Iowa  Bastem  K  Oo.  44  Iowa, 
n :  Davis  V.  Alvord.  94  U.  S.  645. 81 L.  ed.  888:  Dubois 
Wilson,  21  Ho.  214;  Meyw  v.  Delaware  B.  Const. 
Co.  100  U.  S.  457, 25  Ii.  ed.  BOB;  Brooks  v. iMter,  8 
Hd.«5. 

To  allow  the  vested  xigbte  of  third  persons,  not 
parties  or  privies  to  a  eontiaofc,  Co  be  piejudlced  by 
Us  terms  would  be  destrootlve  of  tbe  rights  of 
^operl7  (Brown  T.  Hetiaon,  B  A^  UJ)  and  eo* 
45 
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erection  of  the  baildings,  but  soon  fftiled,  and 
abandooed  bis  purcbaw.  The  Tendor  bad  per- 
formed ber  part  of  the  contract,  and  no  ad- 
vances vere  due  from  her  when  the  lien  for 
material!  furnished  the  vendee  was  filed  or 
foreclosMl.  The  vendor  defended  the  action  to 
foreclose  the  lien  on  the  grounds  (1)  that  the 


contract  of  sale  and  for  the  erection  of  build- 
ings was  not  sufficient  evidence  of  the  owner's 
(vendor's)  coasent,  within  the  statutory  mean* 
ing  of  "the  consent  of  the  owner"  that  the 
buildinga  be  erected;  m  that  only  the  interest 
of  George  Euhn.  Tendee  and  contractor  oould 
be  subjected  to  lien;  (8)  that  the  lien  could  at^ 


tlrelf  at  variance  with  the  oIBoe  of  a  lien,  which  Is 
not  to  create  an  estate,  or  In  the  Bllarhtest  degree 
nffeot  or  interfere  wltii  prior  Inoumbrances.  Its 
true  function  Is  to  prevent  subsequent  alienatiODS 
and  Inoumhranoee,  except  la  subordination  to 
l»eir.  Watldns  v.  Waaoell.  15  Ark.  78;  8 pence  v. 
Ktter,  8  Arlc.  6IL 

To  determine,  therefore,  priority  among  differ- 
ent llen-bolders.  It  is  only  neoeeaary  to  decide  who 
hse  the  flnt  rl^tat  or  Ileo,  unless  It  has  been  dis- 
placed by  some  act  of  the  party  holding  It,  which 
shall  postpone  him  to  Bubeequest  claimants.  Par- 
ker T.  Kelly,  10  Smedea  ft  U.  IM;  WeUer  v.  HcNabb, 

4  Sneed,  122;  Twelves  v.  WlUiams,  8  Whart,  4X. 
This  may  be  either  by  agreemenc  of  parties,  or 

fraud  In  its  creation,  Phillips,  Mechanics'  Liens, 
Sd  ed. t  m 

The  principle  may  be  regarded  as  eBtabliBhed,that 
an  equitable  mortgage  duly  created  before  the 
filing  of  a  meohaalos'  Hen  has  priority  over  it.  Cox 
V.  Brodericic,  4  B.  D.  Smith,  721;  Shiohiir  v.  Pitch,  S 
K.  D.  Smith,  677 ;  Noyes  v.  Burton,  29  Barb.  BSD ; 
Quimby  V.  Sloan,  3  B.  D.  Smith,  GH;  Cronk  v. 
Whlttaker,  Id.  «7;  Lehretter  v.  Koirman,  1  B.  D. 
Smith,  Mi;  Cbambertoln  v.  O'Connor,  Id.  OW;  Kay- 
lor  V.  O'Connor.  Id.  ATS;  MoAuley  v.  MUdrum,l 
I>iily,  SM ;  Bailey  v.  JiAnson,  U.  St;  Brnat  T.  Beed, 
49  Barb.  m. 

A  mortgage  duly  executed  and  recorded  holds 
S'ipei-ior  equities  totbatof  a  meohanfflsMlen,  and 
the  latter  will  attach  only  to  the  equity  of  redemp- 
tion. Bayne  v.  Wilson,  U  Hun,  aOB,  74  H.  T.  aSK ; 
Hunger  v.  Curtis,  42  Han,  465. 

Sumniarltlnff  Uie  prioolples  which  underlie  this 
subject  of  priority,  it  may  be  said  that  If  the  prem- 
ises are  already  Inoumbered  by  a  mortgage  to  a 
bona  fide  iucumhianoer,  the  claim  of  the  mechanic 
is  satwrdinate  to  that  of  the  mortgagee;  and  this  b 
a  well-reoognizedlaw  govemlng  the  subject.  Hun- 
ger V.  Curtis,  42  Bun,  4K. 

Heobanks' lien  on  lands  of  married  women.  See 
nuts  to  Bsterbrook  V.  Ril^  (Iowa)  ML.  R.  A.  88. 

Lien  created  by  consnit  of  owner.  Ibid. 

Haterials  must  be  furnished  with  knowledge  of 
the  wife,  to  bind  her.  iMd. 

iQBucb  case  the  husband's  agency  Is  a  question 
of  fact,  and  he  may  be  called  as  a  witness  to  con- 
trovert his  alleged  agency.  Robe  v.  Hess,  118  N. 
T.  668. 

It  has  been  htfd  that  where  the  oontrnct  for  the 
ImiHOTetnenta  was  made  expressly  with  the  hus- 
band and  upon  bis  credit,  the  wlte^i  oonsent  will 
not  be  Inferred.  Zleglerr.Oalvln,«BHun,44. 

Diachanjino  the  Hen. 

The  Hen  can  be  dlschanred  only  In  one  of  the 
mmles  provided  by  the  Statute.  The  whole  pro- 
ceeding is  a  speobil  one,  and  saoh  remedies  only  as 
are  g1v«it)y  the  Statute  can  tMpuisued.  A  lapse 
of  one  year  without  proce<>ding  disoharges  the  Hen; 
and  a  more  speedy  mode  of  testing  Its  validity 
may  be  had  tqr  a  notice  to  the  chuingnt  to  fore, 
dose  his  Ilea.  The  court  has  not  the  power  to  dls- 
ctuuvetbe  lton,and  tbe  bringing  of  a  suit  oould 
not  of  llsetf  have  that  cAeot.  SMtrioh  v.Totten. 

5  Abb.  Pr.  N,  S.  SU. 

On  an  appltcatioa  to  disebaiie  a  mechanics*  Ilea 
for  failure  by  the  btMer  to  foreclose  after  notice, 
the  court  must  take  Into  eonsldemtton  the  equities 
of  the  ease,  r.nd'  ajnralss  a  sound  dlseretion  in 
18L.  R  A. 


granting  or  refusing  the  application.  Re  Poole,  88 
N.  T.  8.  R.  808. 

,  The  purpose  of  the  provisions,  allowing  the  pay* 
meat  of  money  to  the  county  derk,  is  to  remove 
the  Iten  from  the  lands  of  the  party  and  Impose  It 
upon  the  money,  the  object  being  to  enable  the 
owner  of  real  estate,  by  sulwtituting  money  to 
the  amount  of  the  alleged  lien,  to  enjoy  the  power 
of  disposing  of  hlB  land  relieved  from  the  incum- 
brance, thinning  v.  Clarke.  2  B.  D.  Smith.  B8B1. 

The  proceeding  to  foreclose  a  meohanios'  Ilea 
la  a  proceeding  tn  rem.  founded  00  statute,  not  in 
perwmum,  and  operates  only  as  a  foreclosure,  and 
not  as  an  action  for  the  collection  of  a  debt,  Ran- 
dolph v.  Leary,  8  B.  B.  Smith,  m.  4  Abb.  Pr.  tOb: 
Quimby  V.  Sloan,  8  B.  D.  Smith,  MB;  Oronkrfgbt  v. 
Thomson,  1 B.  D.  Smitk.  881;  Oox  v.  Brodeiiek,  4  B. 
D.Smltti.  721. 

It  is  not  an  action  wftiiln  the  «»wtw|wir  of  the 
Code,  but  a  special  prooeedfnv.  "^''tiHir  v.  Her- 
bert, 67  N.  Y.  4M. 

In  an  action  to  enforce  a  Ueo,  tbe  owner  may 
avail  himself  of  all  matters  allowable  by  way  of 
recoupment  or  counterclaim  arMug  out  of  the 
contract  between  the  owner  and  the  contractor, 
and  which  would  ba  availabto  against  tbe  cou' 
traotor.  1^  rights  of  the  parties  are  deierrotned 
by  tbe  fitcts  existing  at  the  tiaoe  of  tbe  creatlcm  of 
tbe  lien.  Cheney  y.  Troy  Hospital  Aaso.  66  S.  Y. 
282. 

The  proceedings  must  be  conducted  strictly  in 
aooordanoe  with  tbe  provisions  of  the  Lien  Law. 
HuriittttT.  SUverman,  60  N.  Y.  .8<W;:BurrougliB  v. 
TMt«yan,76N.  Y.m. 

.Amount  recooefaUe. 

Tbe  extent  of  the  Hen  is  distinctly  made  tn  de- 
pend upon  the  time  when  the  notice  was  filed. 
The  amount  whlcb  the  owner  can  be  required  to 
pay  depends  entirely  (according  to  tlie  construc- 
tion of  the  Statute  in  Doughty  v.  Devlin;  1  B.  D. 
Smith,  625).  upon  the  time  when  the  notice  wa-i 
filed.  Kaylor  v.  O'Connor,  1 B.  D.  Smith.  972: 

Tbe  clause  In  the  Statute  "  must  not  exceed  the 
amount  which  the  owner  would  be  otherwise  Hsble 
to  pay  St  the  time  of  the  flltng  of  the  claim,"  was 
intended  solely  to  limit  tbe  llablHty  of  the  owner 
In  the  aggreinite  to  the  amount  which  be  had  con- 
tracted to  pay,  after  deduotinir  such  payments  as 
he  had  made  before  the  flHng  of  the  lien.  Tbe 
present  Uen  Law  limits  the  llshltityto  the  stipu- 
lated price  of  the  contract  remaining  unpaid  at  the 
filing  of  the  lien.  Heckmann  v.  Plnkney,  a  N.  Y> 
211. 

The  plaintim  can  recover  no  more  than  they 
claimed  when  they  Sled  the  paper  to  create  the 
lien.  The  subsequent  notice  Is  to  enforce  the  Iten 
BO  created.  By  the  notice  filed,  the  amonnt  orlgl- 
naUy  stated,  with  interest,  Is  the  extent  of  tbe  re- 
covery. Protective  Union  of  New  York  v.  Nixon, 
1  B.  D.  Smith,  87L 

CUMa 

The  right  to  costs  Is  created  by  statute,  ond 
whoUydependsupon  it.aiKl  the  right dora not  t>e- 
oome  fixed  until  the  determination  of  the  suit. 
Onondaga  Supis.  v.  Briggs,  S  Denlo,  173L 

This  rule  was  again  asserted  in  Oarllng  v.  lAdd, 
X3  Hun,  lU;  and  In  Balcom  v.  TerwllUger,  IS  Hun, , 
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ticb  tmly  to  adnncM  dm  tnm  bur,  if  «qr,  and 
not  to  ber  Intenst  as  vendor  In  tbe  real  estate. 
These  defenses  woe  oTerroled,  sod  tbe  Ilea 
was  held  to  attacb  and  bind  the  ▼endor's  ioter- 
e-st  Id  Iberealtj.  SehmaUv.  Jfeoddiffersfrom 
the  case  at  bar  only  Id  tbe  fact  that  tbe  coQtract 
of  sale  and  for  building  did  not  contain  the 
iiipnlatioD  contained  in  tbe  asieement  under 
coasideratton  and  quoted  in  the  statement  of 
facts,— that  if  any  meehanlcar  lien  was  filed  it 
should  be  subject  to  tbe  iieo  aud  claim  of  l>ie 
vendor.  Tbe  defendant's  relation  to  and  inter- 
est in  the  land  constituted  ber  tbe  owner  there- 
of, within  the  meaning  of  tbefword  "owner" 
as  defined  In  tbe  fifth  section  of  tbe  Mechanics' 
Lien  Law  (Sehmatt  v.  Mead,  tupra),  and  her 
cHtate  could  be  subjected  to  the  liens  of  persons 
furnishing  labor  or  materials  for  tbe  cooslmc- 
tioD  of  buildings  erected  thereon  with  her  con- 
sent. Bj  tbe  contract  entered  into  May  2S. 
1887,  between  Mrs.  Mead,  then  tbe  owner  of 
the  fee,  and  Gierke,  and  by  him  assigned  to 
Orippentrog  with  ber  consent,  she  not  onlr 
agreed  to  sul  and  tbeieaf ict  convey  tbe  lana, 
bat  boond  the  vendee  to  build  within  a  sped- 
fled  lime  six  bouses  according  to  plans  which 
had  been  agreed  on,  to  cost  not  less  than  $6,000 
each,  she  agreeiug  to  advance  $21,000  for  the 
porpoBe  of  partly  paybg  the  cost  of  tbefr  ereo- 
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tkm;  which  contract  was  proof  of  her  (tbe 
owner's)  coosent  Oiat  tbe  buildings  be  erected, 
and  rendered  ber  interest  in  tbe  premises  sub- 
ject to  such  liens  as  might  be  filed  for  labor 
and  materials  furnished  for  tbe  construction  of 
the  bouses,  unless  in  some  way  relieved  from 
liability  by  tbe  stipulation  that  any  mecbanica* 
lien  should  be  subject  to  her  interest  In  tbe 
property.  Behmaiz  v.  Mead,  supra.-  SoUtn  v. 
Orou,  N.  Y.  786;  Btuted  v.  Matlui,  77  N. 
Y.  888;  Bttrkiit  v.  ffarptr.  79  N.  Y.  978;  Oti* 
V.  Dodd.  90  N.  Y.  880. 

Tbe  stipulation  in  respect  to  tbe  priority  of 
Hens  did  not  destroy  ibe  owner's  conf«nt  tfant 
tbe  bouses  should  be  built,  nor  diminish  its  ef- 
feet,  nor  did  it  lessen  tbe  absolute  obligation 
resting  upon  tlie  vendee  to  build  them.  It  was 
not  tbe  design  of  tbe  parties  toaccompHsh  any 
such  results,  hut  simplv  to  circumvent  the  stat- 
ute, and  defeat  tbe  rigbts  given  by  It  to  persons 
furnishing  labor  and  materials  for  tbe  work, 
which  design  oould  not  be  accomplished  by 
such  a  stipulation  as  wainst  persons  not  Id 
privity  with  ntber  of  tbe  parUes  to  it  who 
diould,  wltbont  notice  of  the  stipulation,  fur- 
nish labor  or  materials  for  tbe  mark. 

Thejudgmmt  tihoHld  h$  oflrtMi,  whb  costa. 

All  concur. 


BUBKBn  T.  OSZFrilE. 


CALIFORNIA  SUPREBIB  COURT. 


Frank  BURKETT,  Appt., 
«. 

G.  J.  GRIFFITH,  Betpt, 

(....CSBL....I 
b*  MintntMlnirtl  for  atatenoenta  eauslnt  the 


Kom-Sfamder  of  tOle. 

Anaetion  Ues  for  false  and  maltdous  Blander  of 
title  to  real  property  oaustnn  damaire;  as,  for  In- 
MSDoe,  In  clalmtnir  a  lease  thereof  ttaerettjr  prevent- 
fasaleaaaloaaoUier.  Oertahlv.  DlcfeeiiBon.Cro. 

Or  MatiDr  that  ore  on  plalntm  land  Is  neariy 
Iteyed  oot.  thereby  preventing  a  sale.  Fautl  v. 
BsUer^,  «8  Fa.  48. 

OrforforMiMinff  an  auction  sale  of  land  on  tbe 
sroaod  thai  the  party  offering  it  has  no  right  to 
sdltt.  Oeotv.  Lynch,  28  Md.S8. 

Or  for  aDefrtoff  Insanity  of  a  former  owner  there- 
by  osttlDs  doubt  on  ptaUntMTs  title.  Ptttv.  Dono- 
van. 1  Hauie  *  S.  ABB. 

Orfnr  alletlng  the  Megallty  of  anianteg«whlob 
wouM  make  a-  dofeck  In  plalntflTs  title.  Bold  v. 
auxiO,Cn).  EHs.846. 

By  appHoaOon  of  tbe  same  principle  damages 
caassd  by  a  wrongful  salt  hy  tae  vendw,  atcack- 
fBff  tbe  title  of  bhr  pundiasa-.  may  be  deducted 
fkOBi  the  purobase  money.  Akeiiy  v.yUas,atWle. 

m. 

lb  perBONal  pnqwrtib 

the  aethm  will  also  Us  for  dander  of  title  to  per- 
sonl  property.  Steward  v.  Tcnag,  L.  B.SC.  P. 
nt  Newman  Zaehoty.  Aleyn,  1;  like  v.  HoKln- 
«ry.«LBarb.lM. 

So  In  sespeet  to  a  slavb   BDl  v.  Waid,  18  Ala. 

su. 

ISL&A. 


Imaeh  by  a  third  person  of  a  vaUdoontiaetto 
purchase  plolntUfs  proper^. 
S.  The  eoasplalat  In  aa  Mtlaa  to  i«- 
eorer  damagea  fbr  daadar  of  tttte  tv 

charring  that  i>MlDtltr  had  broken  the  ooveoanta 
of  certain  leases  and  forfeited  all  rifchts  thereun- 
der, must  arer  facto  Buffl<dent  to  show  that  plaln- 
tm  had  rights  under  the  leases  and  that  there 
wm  coveoants  to  tie  broken;  and  tbe  want  of 


The  action  lies  for  falsely  publishing  statements 
dtspsraglDg  the  quality  of  plaintiff's  goods,  there 
by  i»uslng  him  damage.  Western  Counties  Manure 
Co.  V.  Lowe^  Cbem.  Hanote  Go.  L.  R.  9  Ezcb.  SIS. 

To  say  tbat  a  dealer's  watohca  aie  bad  la  not  ae- 
tkinable  nnless  the  words  Import  that  be  Is  guilty 
of  deceit  or  malpraotloe.  ToUaa  v.  Harland,  ( 
Weod.BB7. 

Buttoohatgeone  with  havtmrnotMiiBbat  rot- 
ten goods  In  his  riiophas  tieen  held  aotfonatde  an 
imputing  deceit  or  malpraoUoe.  Burnet  t.  Wellx. 
12  Mod.  m 

And  charghiR  a  brewer  with  patting  Hme  in  him 
ale,  thereby  oaosiag  thadeatbof  one  who  drank  It. 
is  aotioDable.  Nuton'sOise,  Freem.SS. 

So  B  publication  Imputing  an  Immoral  tendency 
to  works  publisbed  br  plalntlff.  Tobart  v.  Tipper^ 
1  Csmpb.  3Sa 

Chonrfap  <)|/HBgeiaeii(, 

An  action  lies  for  falsely  charging  Infringement 
of  a  patent,  thus  preventing  the  sale  of  plaintiff's' 
articles.  Bnow  r.  Judson,  8B  Barb.  SlOi 

But  not  if  it  is  done  4n  good  firitb.  Wren  v. 
Weild.L.B.4Q.B.78(nHal8ey  v.  Brotberfaood.  L: 
B.  19Ch.KHv.SS0. 

It  also  lies  for  circulars  sent  out  falsely  olatmliig 
acopyrti^t  wHb  Intent  to  Injure  plaintiff's  busi- 
ness tor  defendant^  benefit.  Dicks  v.  Brooks  L. 
iLlBCb.  Dlv.a;  Bariey  v.  Walford,  9 Q. B. m. 
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CAUTORmA  BUFRBUE  OOURT. 


.  «uoh  Avermeata  ts  not  cored  hj  the  foot  that  the 
leases  tbenwelveft,  from  an  tMpectlon  of  vhlch 
all  Buofa  facts  would  appear,  were  attacbed  tm 
exhibits  to  the  oomplalnt,  at  least  wbeie  tbey 
were  attaofaed  merely  to  fdentlfr  the  leased  land. 

8.  Only  dajBMe  wMtSh  la  the  utaral 
and  direct  remit  of  slander  of  title  Is  teoor- 
erable  therefor. 

4.  AperMmtoBOtUableVDr  ■tatemente 
In  duparaffament  vt  the  title  to  an- 
other's prc>pertj'  because  a  third  person  has 
been  thereor  deterred  from  purchasing  it,  unlesa 
be  made  tbe  statements  to  the  latter  or  directed 
or  autborlxed  tbeir  communication  to  him. 

(August  n.ueu 

APPEAL  by  plaiotlff  from  a  judgment  of 
the  Superior  Court  Tor  Los  AoKeles 
CouQtT  Id  favor  of  defendant  fa  an  action 
brougut  to  recover  damages  tot  alleged  slander 
of  title.  Affirmed. 
Tbe  facts  are  fallj  stated  in  the  oi^ntoo. 
Mmrt.  John  Roberta  and  John  D. 
BlekneU,  for  appellant: 

If  A  states  in  public  that  B  baa  no  title  to 
land  which  be  (B)  is  about  to  sell,  and  tberehr 

Erevenis  the  sale  by  bim.  A's  statement  that  B 
as  DO  tllle  or  that  bis  title  Is  defective,  is  a 
conclusion  of  lav,  and  is  slander  of  title.  Ad- 
dfsoD,  Torts  (Dudley  ft  Baylie'a  ed.)  pp.  869, 
070,  and  note*;  Brook  Baal,  4  Ezch.  681, 18 
L.  J.  Ezch.  114. 
Slander  of  title  ordinarily  means  a  statement 


of  something  tending  to  out  down  tbe  extent  of 
title,  ffhicb  Is  injunous  only  if  It  Is  false  and 
malicious,  not  malicious  inthewontseoae,  but 
with  intent  to  injure  the  plafntUt,  and  that  be 
has  suffered  damage  thereby. 

Patar  v.  Baker.  8  C.  B.  MS;  CwAew,  Tocti. 
p.  321. 

False,  defamatray  and  malidous  statemenla, 
made  with  tbe  intent  to  Injure  tbe  owner  of 
land  and  his  title  thereto,  constitute  slander  of 
title. 

Bo<^  T.  Ootbg,  11  Cent.  Bep.  466, 108  N.  T. 
44S. 

An  acUon  on  tbe  case  la  the  proper  remedy. 

1  Bacon,  Abr.  7tfa  Eng.  ed.  pp.  108. 1^;  Pen- 
I  npman  v.  Babankt.  Cro.  EHz.  427. 

Defendant  baving  malicloasly  and  without 
probable  cause,  and  with  intent  to  prevent  tbo 
oonsammation  of  tbe  sale,  declared  that  he 
would  not  execute  the  deed  provided  for  in  the 
leases,  even  if  tendered  the  purchase  price  as 
therein  provided,  Sketcbley  would  have  been 
justified  in  refusing  to  take  a  title  &om  Burkett 
that  was  not  marketable;  and  Burkett  could 
not  have  prevailed  in  an  action  against  Ittelcb- 
ley  to  enforce  specifle  performance. 

A  vendee  wOl  not  be  compelled  to  bay  a  law- 
suit. 

Price  V.  Stranffe,  6  Madd.  159-165;  Sharp 
^dcocA, 4 Buss.  874;  ButUrv.(yBear,l  Desaua. 
£q.  8%  Parkiti  v.  ITtorold.  16  Bear.  67;  Bog- 
en  T.  WatM-hotue,  4  Drew.  828;  J^ffHet  v.  Jtf. 


But  not  for  a  publication  oliarglag  Infringement 
of  ooprrlffht,  although  tbe  copyright  claimed  Is  not 
valid,  ui^SB  there  was  express  malioe.  John  W. 
Lovell  Co.  v.  Hougta(oii,e  L.  &  A.  MB,  116  N.  Y. 

m. 

The  aotioD  also  lies  for  slanderinit  title  to  a  trade- 
mark alleging  lafrlngement  and  ttareatenlag  plaln- 
tm^  oustonors.  HoBtwea  v.  BlaokweU,  H  N.  C. 

an. 

Denytim  rUfiit  to  atng  eopvrfffUsd  Bono. 

An  aotloD  Uea  for  letters  fatelrdenring  the  truth 
of  a  notice  published  by  vocaUsIa  in  which  tbetr 
right  to  slog  certain  copyrighted  aooss  is  claimed. 
Hart  V.  Wall.  L.  B.  S  C.  P.  14ft. 

jra»ee;0iMKl/al». 

kfallcelstbegistof theaotlon.  Steward v.Toung. 
L.  K.  ft  C  F.  UA;  Smith  v.  Spooner.  8  TaunU  Mft; 
Hargiave  v.  LeBreton,  1  Burr.  USStt  like  v.  HoKlo- 
atry,41  Barb.  186. 

A  claim  of  title  to  property  asserted  tai  good 
faith  wilt  not  constitute  an  actionable  SUnder  of 
title.  Walden  v.  Peters,  2  Rob.  iLa.)  831;  Bailey  v. 
Dean.  B  Barb.  S9T;  Harrlssv.aDeedni,10lN.an& 

Stating  truth  as  to  tbe  hots  of  a  lease  with  a 
bona  fMtoolalmof  rlgtit  under  It  atasaleof  land 
will  not  sustain  tbe  action.  ComweU  v.  Parke.  BS 
HuD.G«a. 

Ooodteltb  la  the  test  and  not  a  belief  suoh  as  a 
man  of  sense  and  knowledge  would  forai.  Pitt  t. 
Donovan,  IHaoleft&SBli 

Malice  Is  not  presumed  from  an  Injurious  slander 
of  title.  HoDanlel  V.  Baca,  S  OsL  an. 

Nor  from  an  erroneoos  stetement  by  a  surveyor 
of  highways  at  a  sale  conoeiuing  Us  power  to  »• 
quire  tdghwaya  to  be  made  before  tbe  purohasen 
oDuld  oonstnict  buildings.  Pater  v.  BsJcer.S  C  B. 

m. 

But  tbe  falsity  ot  a  pubUoatlon  disparaging  tbe 
iluaUty  of  plalntttrs  sohocdbooks,  if  there  laspeaM 
damage  shown,  has  bam  beld  to  lalaa  the  pnaunp- 
tlon  of  malice.  Swan  t.  Tappao.  ft  Cusfa.  lOL 


ftiedol  dofliapis;  proaft. 

Special  damages  are  also  necessary  to  make  out  a 
case  of  Blander  of  title.  Cane  v.  Oouldlog,  Style*. 
176;  Tssburgb  r.  Day.  Cro.  Jaa  i84;  Manning  v. 
Avery.  8  Kek  US;  Lowe  v.  Harewood,  Sir  Wn. 
Jones,  lU;  Linden  v.  Oraham,  I  Duer,  870. 

This  rule  applies  In  case  ct  slander  of  title  to 
land.  Kendall  v.  Stone,  6  N.  Y.  U;  Starlc  t.  OblU 
wood,  8  Kan.  lU, 

Or  of  tfander  of  title  to  personal  property.  Uke 
V.  HoKlnotry,  41  Barb.  188. 

Or  for  disparagiog  of  qualities  of  ship.  Ingram 
V.  Lawson,  6  Blng.  N.  a  212. 

Or  for  lUse  poUlcatfon  disparaging  tbe  quality 
of  school  liooks.  Swan    Tappan,  6  Cush.  lOi. 

Or  for  saying  thM  ■  dealer^  watobeaan  liad. 
Tobias  V.  Harland.  4  Wend.  S87. 

Or  that  a  brewer's  t>eer  M  worttaleas.  Tenn  r. 
Dixie,  Sir  Wm.  Jones.  444. 

ButoUierwlse  In  case  of  charging  that  hapnla 
lime  In  bis  ale  and  ttiat  a  person  on  that  aeoount 
has  lest  bis  life  from  drinking  IL  Nutoo's  Osse, 
FTeem.  Sdk 

If  plaioturs  oontiacta  to  aeu  are  valid  iw  cannot 
recover  for  slandw  canalng  a  breaeb  o<  them. 
Horris  v.LangdRle,  t  Bos.*P.I04i  Tkaca  t.  Wll- 
oocks,  8  Bast,  1:  Walden  t.  Peters,  8  Robi  (Xa.i  881. 

Plalntlfl  to  make  out  hla  esse  must  show  title  to 
the  property  slandered.  Bdwanto  v.  Burris,  00  OaL 

isr. 

Hemiist prove  not  only  mailoe  and  faWty  of  tha 
slander  but  an  injury  to  Ua  title.  Ukar.MeKla- 
stiT.41Baib.U>. 

JoliKler  of  portlM. 

Two  persons  cannot  be  sned  Jointly  for  verbal 
Blander  of  title.  Webb  v.  Cecil,  •  a  Hon.  118. 

Closely  connected  with  this  subject  Is  the  matter 
of  iBjuncttoas  against  false  stataaisnta  concerning 
propmt7  or  bustoen  which  wlU  betiaalsd  la  ai^ 
nihernota.  &A.B 
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frUt,  11T  Mms.  184;  JMBf  t.  Ihrmm,  M  N. 
J.  Eq.  837. 

If  the  false  repiesentaHoii  wu  made  with 
knowledge  of  its  faMtj  and  with  intent  to  de- 
cetre,  this  is  "actual  maltce." 

PiU  V.  Donatan,  1  Maule  &  8.  680;  MeDan- 
id  V.  Baea,  3  OsL  838;  Stark  r.  Chitwood,  d 
Kan.  141;  WUtim  t.  Ihiboia,  86  AOnn.  471; 
IffVM  T.  Weitd,  L.  R.  4  Q.  B.  780;  Roscoe,  Et. 
title,  AMMfor  ^  im,  12th  ed.  788. 

Memn,  Stephen  M.  WUt«  and  Oeorar* 
W.KBOx,for  lespondent: 

After  the  offer  was  made  and  accepted,  the 
defendant.  It  is  aafd,  publicly  asserted  tfaat 
plaintiff  bad  no  rights,  or  property,  which  he 
ocMdd  thus  oonreytoSketchley;  andthereapon 
^tetal^  withdrew  hit  pnpoaal.  Bat  Mr. 
Skftcbl^  could  not  have  withdrawn  bis  oflter 
wttboQt  plaintiff's  consent,  because  that  offer 
bad  been  already  accepted. 

McDonald  t.  Mimion  Tim  BomeOead  Am. 
51  Cal.  210;  Brtnnan  v.  Pitrd,  48  Cal.  8:  Fa*- 
muU  Y.  EdaardB,  48  Oal.  458;  Uitmr.  l^tn-ne, 
38  Cat.  885;  Waktfdd  T.  Oreenhood,  90  Oal. 
596. 

Where  one  under  contract  for  the  purchase 
of  [woperty  is  induced  to  refuse  to  complete  the 
porchase  by  reason  of  slanderous  words  uttered 
concerning  the  property,  by  a  third  person,  the 
vendor  cannot  Buesucbthlnl  person  forslander. 
His  remedy  la  on  the  contract  of  sale. 

Bn»ar  v.  Botgiano,  67  Md.  100,  BrerUmany. 
2Me,  84  N.  T.  8.  R  881;  Mnrit  w.  Lang- 
dale,  8  BoR.  ft  P.  388;  Vkan  v.  Witmek$,  6 
Eant,  1,  Bailey  y  Dean,  5  Barb.  S97;  Town- 
shend,  blander  ft  Libel,  4tb  ed.  §  206,  p.  284. 

Tbe  publication  must  be  made  by  the  defend- 
ant. If  tbe  party  to  whom  the  slanderous 
words  or  statements  of  a  written  libel  are  sent, 
behig  Ihe  one  defamed,  gins  it  to  tbe  world, 
tbe  defendant  is  not  responsible. 

o  Lawson,  Rights,  Remedlea  and  Practice, 
^  1238,  n.  8180;  Prime  t.  Boiheood,  45  Iowa, 
«40. 

A  person  who  utters  a  slander  is  not  respon- 
sible for  its  voluntary  and  unjustifiable  repeti- 
tion without  bis  autbori^  or  request,  by  others 
over  whom  be  baa  no  control,  and  who  there- 
by rendered  tbemselres  liable  to  the  person 
sundered. 

Ha9tijnf$  T.  Stetton,  ISA  Mass.  328.  See  also 
BhvrUeffv.  Parker,  180  Mass.  208. 

While  tbe  auttiorities  above  dted  do  uot  dl- 
tccily  treat  of  slander  of  title,  the  principle  is 
manifesily  applicable.  It  is  not  perceived  that 
there  can  be  any  distinction  as  far  as  this  issue 
Is  concerned. 

Townshend,  Slander  ft  Libel,  4th  ed.  §  208. 

It  is  necessary  for  pontiff  to  arer  and  prove 
special  damages. 

Brmiman  v.  Note,  24  N.  T.  &  R  881;  New- 
ell, Defamation,  p.  304. 

An  action  of  this  htod  cannot  be  maintained 
nleM  tbe  plaintiff  Shows  title  or  interest  In  the 

^'^^Mrdt  T.  BurrU,  80  Cal.  157. 

The  exhibits  cannot  be  relied  upon  to  cure 
defects. 

Lot  Angela  t.  Bigitaret,  60  Cal.  396. 

HantecRii  deUrcred  the  oi^nlon  of  the 
eonri; 

Tbe  plaintiff  brought  this  action  against  the 
18L&A. 


defendant  to  recover  tbe  sum  of  $85,000  dam- 
ages caused  by  oertaln  false  and  maltclons 
stateracniB  alleged  to  have  been  made  by  him 
concerning  certain  properW  of  tbe  punntlff. 
Tbe  defendant  demurred  to  ue  complaint  upon 
the  grounds  of  Insuffldency  and  uncertainty, 
and  from  a  Jodgment  entmd  upon  an  order 
suBlainiog  the  demnrrer  the  plaintiff  has  ap- 
pealed. 

Aliboush  tbe  term  "slander"  1i  more  apwo- 

ftriate  to  flie  defamation  of  the  character  of  an 
Ddi^dual,  yet  the  term  "sbnder  of  title'*  has 
by  use  become  a  recognized  phrase  of  the  law ; 
and  an  action  therefor  Is  permitted  against  one 
who  falsely  and  maliciously  disparages  tbe  tiUe 
of  another  to  property,  whether  reaior  person- 
al, and  thereby  causes  him  some  speeml  pecu- 
niary loss  or  damage.  In  order  to  maintain 
tbe  action,  it  is  necessary  to  establish  that  tbe 
words  spoken  were  false,  Md  were  malicious- 
ly spoken  by  the  defendant,  and  also  that  the 
plaintiff  has  sustained  some  special  pecuniary 
damage  as  the  direct  and  natural  result  of  their 
having  been  so  spoken.  As  words  spoken  of 
property  are  not  in  themselves  actionable.  It  is 
necessaiT  toallegetbe  facts  which  show  where- 
in tbe  plaintiff  has  sastained  damage;  end,  as 
special  damage  is  the  only  ground  upon  which 
tbe  action  can  be  maintained,  Itisessenttaltbat 
such  damage  be  distinctly  and  particularly  set 
out  in  tbe  complaint.  Linden  v.  Qraham,  1 
Duer,  670;  Baan  v.  Tappan,  0  Ousb.  104; 
Mataeh^  v.  SopM-,  8  Blng.  N.  C.  871. 

It  h  not  BCtlonaUe  to  qieak  dfaparaginglv 
of  tbe  title  of  amAber  unless  he  is  damaged 
thereby.  Tiie  utterance  of  a  mere  falsehood, 
however  malicious,  will  not  soslalo  an  action 
unless  damage  baa  resulted  therefrom  (Add. 
Torts,  36>;  and  the  damafee  wbl(^  can  be  re- 
covered is  only  such  as  is  the  direct  aiid  natural 
result  <^  Ihe  utterance  of  the  words.  As  In  all 
other  cases  dependent  upon  special  damage, 
there  must  be  both  injury  and  damage.  The 
slanderous  words,  false  in  fact  and  maliciously 
uttered,  constitute  tbe  injury,  and  give  the 
right  of  action;  and  the  pecuniary  damage  sus- 
tained is  the  measure  of  recovery.  It  tbe 
words  uttered  are  not  false,  or  if  there  be  no 
malloe,  there  Is  no  right  of  action,  and  there 
can  be  no  recovery  unless  some  special  pecuni- 
ary damage  has  resulted  from  their  utterance. 
In  order  to  show  that  tbe  words  uttered  have 
caused  injury  to  the  plaintiff,  it  is  generally 
necessary  to  aver  and  show  that  they  were  ut- 
tered pending  some  treaty  or  public  auction 
for  Uie  sale  of  the  propeHy,  and  that  thereby 
some  intending  purchaser  was  ;»evpnted  from 
bidding(Vcompeting.  Folkard,  Btarltie,  Sland- 
er ft  Lfbei.S  128;  Odgers.  Slander  ft  Libel.  138. 

"  This  acikm  Helb  not  but  by  reason  of  tlie 
prejudice  in  the  sale."  Per  Fenner,  in  BM 
T.  liaam,  Cro.  Etia.  348. 

If  the  plaintiffhasmerelyageneral  intention 
to  sell,  or  if  the  words  uttered  do  not  reaeli  any 
inteadiog  purchaser,  or  if  they  do  not  preveni 
any  sale,  or  are  uttered  after  the  sale  n  couk 
pletcd  or  agreed  upon  and  contracted  for,  tbe 
plaintiff  does  not  suffer  any  damage  from  their 
utterance. 

It  ta  alleged  in  tbe  complaint  that  In  August, 
1888,  the  plalotifl  was  the  owner  of  a  certain 
leasdiold  interest,  with  option  and  (nivilege  of 
purchodng  two  certain  traats  <tf  land  in  Los 
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Aogekfl  County,  and  thftt  one  Arthur  Sketch- 
ley  was  tbeo  negotiating  and  treating  with  bim 
for  the  purchase  of,  and  offered  to  purchase 
from  him.  an  undivided  one  half  of  the  same 
for  the  sum  of  $35,000,  "and  that  tbei^aintiCF 
accepted  said  offer;"  that  the  defendant,  well 
knowing;  tlie premises,  did  willfully,  mallciouB- 
ly.  and  without  probable  cause,  during  the  pe- 
riod that  the  said  Skelcbley  was  so  negotiating 
nnd  making  the  offer  aforesaid,  and  prior  and 
sul^equent  thereto,  publicly  state  to  divers 
]>erson9  (naming  tbem),  and  to  the  plaintiff, 
"that  the  plaintiff  had  brokeo  the  oovenantsof 
his  said  leases,  and  had  forfeited  all  rights 
thereunder  and  by  virtue  thereof,"  and  that 
the  defendant  would  not  sell  to  the  plaintiff,  or 
toany  person  purchasing  from  blm,  the  lands 
de&critled  in  said  leases,  or  execute  a  deed  there- 
for on  the  tender  of  said  purchase  price;  that 
the  said  statement  and  declarations  were  false, 
and  were  made  by  the  defendant  for  the  pur- 
pose of  prevenUng  the  plaintiff  frum  disposing 
of  said  leasehold  interests  and  option,  and  that 
said  Sketchley  was  informed  of  the  said  state- 
ments, and  was  intimidated,  dissuaded,  and  de- 
terred from  carrying  out  bis  agreement  with 
plaintiff,  and  withdrew  his  offer  to  purchase, 
and  refused  to  purchase  the  same;  that,  but 
for  said  statementB  by  defendant,  Sketcbl^ 
would  have  completed  said  purchase;  wd  thi^ 
by  reason  of  the  said  statements  plaintiff  has 
been  unable  to  sell  said  property  to  Sketchley, 
and  baa  been  thereby  damaged  in  the  sum  of 
(35,000.  The  averment  in  ute  complaint  that 
Skeicblfqr  offered  to  make  the  purchase  from 
the  plaintiff,  and  to  pay  thneror  the  sum  of 
$25,000,  and  that  "the  plaintiff  accepted  said 
offer,"  must,  for  the  purposes  of  the  demurrer, 
under  the  familiar  rule  that  the  pleading  is  to 
be  construed  contra  proferentem,  be  regarded  as 
an  allegation  of  a  valid  and  efficient  offer  and 
acceptance,  and  that  by  virtue  thereof  a  com-- 
plete  and  executed  contract  of  purchase  and 
sale  was  entered  iotobctween  them.  Thiscon- 
aiructioa  is  corroborated  by  the  subsequent 
averment  that,  after  Sketchley  was  informed 
of  the  statements  of  the  defendant,  he  was  "in- 
timidated, dissuaded,  and  deterred  from  carry- 
ing out  bis  agreement  with  plaintiff,"  and  shows 
that  It  was  the  intention  of  (be  pleader  to  allege 
such  contract.  Thto  acceptance  by  the  plain- 
tiff of  Sketdiley's  offer,  and  the  agreement  be- 
tween them  for  the  purchase  and  sale  of  the 
IHoperty,  terminated  the  "treaty,"  and  gave  to 
the  plaintiff  a  contract  capable  of  being  enforced 
agamst  Sketchley,  and  on  which  he  can  re- 
cover any  damages  he  may  have  sustained 
from  its  violation.  The  subsequent  refusal 
by  Sketchley  to  carry  out  his  agreement  did 
not  give  the  plaintiff  the  rig^t  to  recover 
in  thu  action  the  damages  thus  sustained.  In 
an  action  lilce  the  present,  the  plaintiff  can  re- 
cover only  such  damage  as  he  may  have  sus- 
tained by  reason  of  an  intending  purchaser 
beingprerented frommaklngtheconiract;  but 
the  complaint  herein  ^ows  that  whatever 
statemenla  or  declarationi  were  made  by  the 
defenibuit  prior  to  the  nuJcing  of  the  contract 
did  not  have  the  effect  to  prevent  Sketchley 
from  entering  Into  the  same,  and  thow  whicii 
be  made  thereafter  have  not  caused  t  be  plaintiff 
any  damage  whidi  can  be  said  to  have  resulted 
therefrom.   We  know  of  no  case  tn  which  U 
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has  been  held  that,  when  the  plaintiff  has  a 

valid  contract  of  sale,  he  can  recover  damages 
for  its  breach  against  one  whose  words,  bow- 
ever  false  and  malicious,  have  induced  tho 
other  contracting  party  to  violate  auch  agree- 
ment. 

In  Morri$  v.  Lanffdate,  2  Bos.  ft  P.  284,  In 
an  action  for  defamation,  tho  special  damage 
alleged  was  that  certain  persons  bad  refused  to 
fulQll  their  contracts  with  the  plaintiff  in  con- 
sequence of  the  words  spoken;  hu\,  Lord  E\doQ 
saui:  "Kow.if  tlie  plaintiff  has  sustained  any 
damage  In  consequence  of  the  refoaal  of  way 
persons  to  perform  their  lawful  contracts  wits 
him.  it  is  damage  which  may  be  compensated 
in  actions  brought  by  the  plaintiff  against  thoee 
persons;  and  the  law  supposes  that  in  such  ac- 
tions the  plaintiff  would  receive  a  full  Indem- 
nity." A  similar  principle  la  laid  down  in 
Townshend,  Slander  &  Libel,  g  206;  KendaU 
V.  Stone,  5  N.  Y.  14;  Vieart  v.  Wikockt.  8 
East,  1 ;  Patiil  V,  U<dte<  ty.  68  Pa.  46;  Brenlnuin 
v.  Note.  34  N.  Y.  8.  R.  281. 

It  is  not  shown  by  the  complaint  whether  the 
plaintiff  accepted  the  refusal  of  Sketchley  to 
complete  his  purchase  as  a  termination  of  the 
contract,  or  whether  he  still  holds  his  right  of 
action  to  enforce  the  contract.  From  the  aver- 
ment thai  "  the  said  Sketchl^  was  then  and 
there,  and  at 'all  times  since  has  been,  able  and 
willing  to  purcha8e"the  property  contracted 
for,  it  would  seon  that  Bk^hley  Is  still  Inund 
by  the  contract;  and.  If  so,  the  oomplalot  fails 
to  show  that  the  plaintiff  has  sustained  any 
damage.  In  any  action  against  Sketchley 
founded  upon  the  contract.  It  would  he  no  de- 
fense that  he  bad  been  Induced  to  refuse  to 
complete  his  purchase  hv  reason  of  the  stato* 
ments  of  the  defendant  alleged  herein;  and  as, 
in  such  aciioo,  the  plaintiff  can  recover  all  the 
damages  be  has  sustained,  he  baa  no  right  of 
action  herein  against  this  defendant.  If,  on  the 
other  hand,  the  plaintiff  has  released  Sketchley 
from  the  obligations  of  bis  contract,  or  does  not 
desire  to  enrorce  the  same,  whatever  damage 
be  has  suffered  Is  Uie  result  of  hts  own  voluo- 
tary  act,  and  cannot  be  vjsited  upon  this  de- 
fendant   Kendall  v.  Stone,  supra. 

2.  The  complaint  fails  to  show  Ibat  the 
statements  and  declarations  alleged  to  have 
been  niade  trj:  the  defendant  could  have  cause«i 
any  damage  to  the  plaintiff.  It  waa  neoeasacy 
for  the  pidntiff  to  set  forth  and  describe  in  bis 
complaint  the  property  respecting  which  the 
defamatory  statements  bad  been  made,  as  well 
as  to  aver  hta  title  thereto,  so  that  it  might  be 
shown  wht-rcin  the  defendant  had  done  him 
any  injary.  Tb»  defamatorv  statements  al- 
leged to  have  been  made  by  the  defendant  are 
"  that  this  plaintiff  had  broken  the  covenanta 
of  his  said  leases,  and  that  plaintiff  had  forfeited 
all  rights  thereunder  and  by  virtue  thereof.* 
The  only  leases  referred  to  in  the  complaint  arc 
those  which  are  annexed  to  it  as  exhibits  for 
the  purpose  of  Identifying  the  lands  In  which 
the  plaintiff  had  a  "leasehold  interest,  with 
option  and  privilege  of  purchasing."  The 
plaintiff  has  not  alleged  the  nature  or  extent  of 
his  leasehold  intereat,  or  the  terms  of  his  option, 
or  what  were  the  covenants  of  bis  leases,  or  the 
nature  of  his  rights  thereunder;  nor  has  he  al- 
leged that  the  covenants  or  the  option  are  those 
wlloh  an  contained  tn  tlie  exhlUta.  As  the 
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BtatemeDts  alleged  to  have  been  made  hy  the 
defaadaot  referred  to  the  "coTecsntsof  his  said 
leaaes,  and  bis  rights  tbereuDder,"  it  was  neces- 
suT  to  aver  facts  safflcient  to  show  Trbether  be 
haa  aoy  rights,  or  wbether  there  were  any  cor- 
en&ota  to  be  violated  or  broken.  The  exhibits 
attscbed  to  the  complaint  are  made  a  part 
thereof  only  for  the  purpose  of  identifying  the 
lands  referred  to,  and  do  not  satisfy  this  re- 
quirraneDtof  pleading.  Argumentative  plead- 
ing is  no  more  permissible  under  the  Code  tban 
it  WBs  at  common  law.  Matters  of  subetaoce 
most  be  alleged  in  direct  terms,  and  not  by  way 
of  redtal  or  reference,  much  leee  by  exhibits 
merely  attached  to  the  pleading.  Wnaterer  is 
tn  eMBotU  element  to  a  caoae  of  action  must 
be  presented  by  a  distinct  avennent,  and  cannot 
be  left  to  an  inference  to  be  drawn  from  the 
construction  <^  a  document  attached  to  the 
mmplaint.  Lot  AtoeUt  r.  Signont,  60  CaL 
286. 

The  only  property  to  whldi  the  plaintiff  al- 
leges that  be  had  any  Utle  la  the  leMehold  f  o- 
terest  and  option  to  purchase.  He  does  not  al- 
lege that  the  defendant  denied  his  title  to  this 
property,  but  cbargea  him  only  with  dispar- ; 
sgiog  certain  rights  which  the  complaint  does 
not  allege  thai  oe  possessed.  The  allegation 
that  Uk  defendant  had  stated  that  he  would  not 
sell  the  hmda  described  in  the  leases  cannot  be 
regarded  as  any  slander  of  his  title,  even  if  the 
complaint  had  shown  anv  right  to  make  a  pur- 
d>sse  from  the  defeoaant.  The  plaintiff, 
moreover,  does  not  allege  that  Bke^hley  was 
informed  of  this  declaration  of  the  defendant. 

8.  The  complaint  also  fails  to  show  that  the 
special  damage  alleged  to  have  been  sustained 
by  the  plaintiff  is  the  natural  and  direct  result 
of  the  statements  and  declarations  made  by  the 
defendant.  This  action  is  governed  b^  the 
stnie  rule  that  obtains  in  the  ordinary  action  of 
»)«Dder,  viz.,  that.  If  the  words  are  not  action- 
■ble  in  themselves,  the  originator  of  the  slander 
h  only  liable  for  such  damage  aa  is  the  direct 
and  natural  result  of  bis  act,  and  that  he  Is  not 
HaUe  for  the  subse^oent  repetition  of  those 
words  by  another  without  his  direction  or  au- 
thority. Folkard,  Slander  &  Libel,  Slarkie's 
ed.  §  642;  Addison,  Torts,  795;  Parkim  v. 
Seott,  1  Hurlat.  &  C.  153;  Ward  v.  Weeks,  7 
Bing.  211;  Termihger  v.  Wand»,  17  N.  Y.  54; 

V.  OoidtmitA,  44  Wis.  S63;  Hattingt  v. 
aomm,  ISS  Mass.  820. 

This  is  but  the  aiwHcatioo  of  the  geoCTal  rule 
thst,  when  specialaamagesare  to  be  recovered, 
ibey  must  be  the  legal  aod  natural  consequence 
arising  from  the  tort  itself,  and  not  from  the 
vroo^ul  act  of  a  third  party,  remotely  induced 
thnehy.   Grain  v.  B:trie,  6  Hill,  534. 

The  only  special  damage  which  the  plaintiff 
has  alleged  is  that  Sketcbley  was  informed  of 
the  statements  and  declarations  made  by  the 
defendant,  and  withdrew  his  offer  to  purchase, 
and  that  the  plaintiff  Uiereby  sustained  damage. 
It  is  not  alleged  that  the  defendant  ever  made 
aoy  statement  or  declaration  to  Sketcbley,  or 
fa  hte  presence,  or  that  he  directed  or  autbor- 
iied  vay<A  bis  statements  to  be  communicated 
to  hhn;  nor  Is  It  alleged  that  either  of  the 
persons  to  whom  the  defendant  made  such 
statements  repeated  them  to  Sketcbley,  or  by 
wbran  or  in  what  manner  Sketcbley  ''was  in- 
fmned  "  of  the  statements.  The  only  oonneo- 
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tion  beiween  the  statements  hy  the  defendant 
and  their  reaching  Sketcbley  is  that  the  de-' 
feodant  made  them  for  the  purpose  of  circulat- 
ing the  rumor  aod  oonv^yiog  the  impression 
that  the  plaintiff  had  violated  the  coveaanta 
and  conditions  of  his  leases.  This,  however, 
is  too  remote  to  render  the  defendant  Uable. 

We  are  of  the  opiuion  that  the  complaint 
falls  to  state  a  cause  of  action,  and  that  the  de- 
murrer was  properly  sustained,  and  the  jwiff' 
menl  U  thee^foTt  germed. 

We  concur:  PatvrMn. 0»rontte»J'. 


Emma  B.  COHEN,  Bet^., 

V. 

Charles  0.  KNOX,  Impleaded,  etc.,  Appt. 

(  Cal  J 

1.  A  Mmvayuc*  bx*»  flhfhw  to  Us 
d&iig;htw  to  oonMderatioii  of  her  marriage, 
made  vlthout  Intent  on  the  part  oF  either  to  de- 
fraud. Is  not  fraudulent  as  to  oreditora,  altboush 
the  father  Is  insolvent  at  the  time. 

8.  Failure  of  »  complaint  to  state  «> 
flMuw  itfMtlmi  fs  cured  br  the  flU  Off  (rf  a  cross- 
complaint  in  which  the  omitted  facta  are  stated, 
even  ttaooffh  a  donurrer  was  Interposed. 

anlyl8,18»U 

APPEAL  by  defendant  Knox  from  a  judc> 
ment  of  toe  Superior  Court  for  Alamedk 
County  in  favor  of  plaintiff  in  an  acilon 
brought  to  enjoin  the  sale  of  certain  property 


Note.— >4n<«-nupifatl  tittlement 

The  Amerioan  rule^ls  favorable  to  marrlnge  arti- 
ctet  when  the  partj  marrying  on  tlidr  faith  bad 
goodxeasimtor^ttpon  tbemasswA.  Scfaouler, 
Don.  AeL  1197. 

Tbe  ooDslderatioa  of  marriage  Is  a  good  and  val- 
natrie  ooosldeiation  foreuoh  oootiaois.  Bra  dish  v. 
CHbbs.  8  Johns.  Oi.  BS8, 1 1..  «d.TOl:  Wright  v.  Wright, 
U  N.  T.  UO. 

In  England  after-aoqulred  property  mar  be  set- 
tled by  the  pwrtles.  Smith  v.  Ostwme,  6  H,  L. 
Ou.  Htb;  it«  Peddler,  L.  R.  10  Bq.  585:  nntf^  to 
Storj.  Bq.  Jur.  H  968.  SH;  Banning,  Mar.  Set.  80, 

m,in. 

Ante-nnpUal  oonttaets,  by  which  it  la  attempted 
to  regulate  and  control  the  Interest  whloh  each  of 
the  putiea  to  the  marrisge  eball  take  In  the  prop- 
erty of  Um  other,  like  dower,  sre  favored  by  the 
eourtsand  wiU  be  enforeed  In  equity  according  to 
the  Intention  of  tbeparttes  whenever  the  contin- 
gency provided  br  tbe  oonttaot  arises.  9  Kent, 
Com.  US;  As  Toungs,  ff  Hun,  fit,  afflrmed,  88  N.  Y. 
885. 

No  especial  formality  Is  requisite  In  such  instru- 
meota,  and.  In  order  to  effectuate  tbe  IntentionB  of 
the  parties,  courts  of  equity  will  impose  a  trust 
upon  the  property  agreed  to  be  conveyed  commen- 
surate with  tbe  obligations  of  the  contract,  or  will 
decree  their  spedflo  performance,  and  when  such 
raMel  la  Inadequate  or  Impractloable  from  the  situ- 
ation of  the  property  or  the  character  of  the  con- 
tract, will  award  damages  for  its  breaob.  De  Bai> 
ante  v.  Gtott,  6  Barb.  4Mt  Peck  v.  Vandemark,  90 
N.  T.  SB;  Pom.  Bq.  Jur.  M  UW,  1M8;  Schouler,  Dom. 
HeL  2Q8-M0.  etteq.:  Pleroe  v.  Pierce.  71 N.  Y.  IM,  16B. 

Tbe  same  prinelples  apply  to  a  conveyance  in 
oonaklerattoo  of  marriage,  which  is  not  only  a  vaU 
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leried  npoD  by  uecation  asbeloDglDg  to  Wat- 
son A.  Bray.  Affirmed. 

Tbe  facts  are  stated  \n  tbe  opfaiton. 

Meaart.  WilUajn  B.  Muurpa  and  S.  C 
DevBOB  for  appellant. 

Jfeitra.  SerivMr  *  Booae  andtOarber, 
Bmlt  *  ndu»p  tat  Kspondent. 

MeF»rlMd«      ddivered  tbe  oidnkm  of 

tbe  court: 

Id  tbe  yettr.  1888  there  was  a  treaty  or  agree- 
inent  of  marriage  peodios  between  tbe  plain- 
tiff, tben  a  youog  tuiinarned  womao,  and  Al- 
fred H.  Coben.  Coben  was  tbeo  a  young 
lawyer  jiut  beginning  tbe  practice  of  bis 
profession,  and  baring  no  income  or  means 
sufficient  to  procure  a  borne  and  support  a 
family,  and  Ihey  were  both  unwilling  to  get 
marrted  until  ttiey  had  a  bome.  These  facts 
coming  to  tbe  knowledge  of  Watson  A.  Bra?, 
the  father  of  plaintiff,  be  concluded,  in  order  to 
encourage  the  consummation  of  said  inarriage, 
to  convey  to  plaintiff  a  lot  of  land  and  build  a 
house  tbtreon  as  a  home  for  the  young  couple, 
provided  the  father  of  said  Coben  would  fur- 
nish it.  After  some  conferences  between  tbe 
said  Bray  and  tbe  father  of  said  Cohen,  tbe 
proposition  was  accepted  Ivtbe  latter;  where- 
upon Bray,  on  July  12,  lw8.  conveyed  a  lot 


of  land,  being  the  premlaea  described  In  the 
complaint  herein,  to  tbe  phUntiff  (tbeo  Emma. 
Bray)  and  proceeded  immediately  to  build  a. 
bouse  tbenoo,  which  was  completed  in  the 
early  part  of  1684.  Tbls  was  done  with  tbe 
knowledge  of  Coben,  and  be  was  consattcd 
about  it.  Tbe  bouse  was  furnished  by  said 
Cohen's  father.  In  February,  1884,  plata- 
liff  and  Alfred  H.  Cohen  were  mtrrM,  and 
moved  into  ttie  house,  where  they  hare  lired 
ever  since.  It  is  found  W  thecourt,  and  dear 
ly  established  by  the  evidence,  that  tbe  said 
convOTance  of  said  lot  to  plain^ff,  and  the  oon- 
straction  of  said  home  thereoD,  were  tbe  oan- 
^deration  which  induced  said  marriage,  with- 
out which  It  would  not  then  (if  erer)  have  been 
consummated.  The  value  of  tbe  lot  and  the 
cost  of  tbe  house  amounted  at  the  time  to 
about  $16,000,  and  Ae  present  vslue  of  the 
property  Is  916.000.  At  tbe  thne  of  the  con- 
veyance of  ssid  lot  to  plftintiff  and  tbe  building- 
of  said  boose,  the  ssid  Bray  was  tbe  owner  of 
several  Irandred  thousand  dollars'  worth  of 
property,  and  supposed  bknself  to  be  worth  a 
quarter  of  a  million  of  dollars.  Tbe  convey- 
ance was  not  made  with  any  design  on  bis 
part  to  btnder  or  defnuid  -credttara  (whether 
that  fiict  be  malerfal  or  not),  and  It  Is  eniirelr 
clear  that  plaintiff  and  her  husband  iMliereil 


uable  ooDBideratlon,  but  tbe  highest  ooiwIderatiOQ 
Imown  In  law. 

ThMM,  It  ia  Bald  by  Story,  J*.,  tn  Hagnlao  v.  Thomp- 
son, 88  U.  8. 7  Pet.  98,  8L.ed.T2S.  Nothlnrcan  be 
oteam.  tK>th  upon  principle  and  autborltr.  than 
ttiedoetrinetbRt,  tolmakean  ante-nuptlal  aetUe- 
ment  voM  as  a  fraud  upon  creditors.  It  to  neccosary 
that  Ixtth  parties  should  concur  in  or  have  coy- 
niatnoeottbe  Intended  fraud.  If  the  seller  alone 
Intends  a  fraud,  and  the  other  party  has  no  notloe 
of  it,  be  Is  not  and  oannot  tw  affected  by  it  Har- 
rtage.  In  oontemplatlon  of  tlie  law.  Is  aot  only  a 
valuable  oonstderatlon  to  support  snob  a  ntile- 
ment,  but  is  a  ooo9ider«tlon  of  the  highest  value; 
and  from  motives  of  the  eoundcst  policy  is  upheld 
with  R  steady  raolutton.  mie  husband  and  wife, 
parties  to  snob  a  oontraot,  are  tlierefore  deemed  Id 
tbe  highest  sense  purchasers  for  a  valual)le  oon- 
Blderatlon,  and,  ao  that  it  Is  tx>na  fide  and  without 
notice  of  fraud  brouRht  home  to  ttoth  aides.  It  be- 
comes unlmpeaobatrie  by  oredltots.  To  tbe  same 
effect,  see  Oamplou  v.  Ootton,  IT  Ves.  Jr.  M.  JI8, 
andfwtfS. 

This  Is  also  tbe  settled  doctrine  io  Alabama.  An- 
drews V.  Jonos.  10  Ala.  400,  421. 

Oonsequently,  if  it  is  nude  Id  good  faltb.  and 
without  notfee  of  fraud  to  the  parties  who  take 
under  it.  It  Is  untmpeoehable  by  creditors.  Bppes 
V.  Randolph.  2  Oall,  M8:  Bunnell  v.  Witherow.  29 
Ind.  IfS:  Frank's  App.  GO  Pa.  ISO;  Hagnlao  v.  Thomp- 
son, as  U.  8. 7  Pet.  848,  8  L.  ed.  mS;  Campion  v.  CbU 
ton.  17  Ves.  Jr.  2M;  fir  porta  IfeBumle,  IDeO.  X. 
*  Or.  441;  Contts  V.  Oreenbow,  2Munf.  8S8, 4  Hen.  ft 
M.  485:  Timno  v.  Treneant.  S  Desaus.  Bq.  M;  Jones^ 
App.  82  Pb.  324:  Bank  v.  Mareband,  T.  U.  P.  Charlt. 
247;  Partridge  v.  Copp,  1  Eden.  ISB  Ambl.  fiSS;  Cado- 
frao  V.  Kennett.  t  Coiwp.  ISC;  Andrews  v.  Jones,  10 
Ate.  400;  Hasellnton  v.  QUI,  8  T.  R.  630,  fiote;  Croft 
v.  Arthur,  S  Desaus.  Fq.  SS. 

An  ante-nnptlal  settlement,  though  made  liy  the 
Intended  husband  witb  tiie  design  of  defrauding 
bis  creditors,  win  not  be  set  aside  In  tlM  abeeooe  of 
the  elearest  proof  of  tbe  wife's  partlelpatfcm  In  tbe 
fraud.  FrewIt  v.  Wilson,  ICB  tr.  S.  %  S8  L.  ed.  aOO. 

Tyler,  on  Infancy  and  Coverture,  p.  404,  says: 
"A  court  of  equity  will  always  sapport  a  owrriage 
settlementt  tt  no  partfamlar  evMenoe  of  fraud  is 
18L.B.A. 


made  out,  shovlnir  an  Intention  to  deoetve  and  de- 
fraud creditors." 

BUiop  states  tbe  doctrine  on  this  8ub)eot  as  fol- 
lows: "If  a  man.  wishing  to  enter  intu  matrimtmy 
with  a  particular  woman,  should.  Ifelng  Insolvent^ 
convey  to  her  all  bla  property,  which  was  aooepted 
by  ber  with  full  knowledge  of  the  fact,  the  nuptial 
Intent  befog  not  to  defraud  bis  creditors,  us  a  pri- 
mary obleot,  but  to  contract  marriage,  each  on 
\  such  terms  as  oouid  be  reamnably  procured  from 
each  other,  the  case  would  not  be  witliln  either  of 
tbe  Statutes  of  Bilsal>eth.  Neither  would  it  be  tn 
vlt^tlon  of  any  prbiolples  of  the  common  law.  be- 
cause the  common  law,  tltough  It  ablMKs  every  %ovt 
of  obeatJng,  loves  matrimony;  Its  prioclples  all 
point  towards  it.  whenever  tbe  olrounistanoea  of  a 
case  expose  tben  to  this  attractive  force."  1  Bfsb- 
op.  Harried  Women.  1 784. 

As  against  creditors.  If  both  parties  mtend,  or  If 
the  settlor  Intends,  and  the  settlee  has  notice  of 
such  Intent  (Hagnlao  v.  Thompson.  K  D.  8.  7  Pet. 
MS,  8  L.  ecL  708).  to  binder,  delay,  or  defraud  his 
GCeditors,  the  oontraot,  to  Oie  extent  at  least  of  the 
setUor's  debts  (Smith  v.  CberrlU,  L.  B.  4  Bq.  8D0>.  Ib 
void  {Bulmer  v.  Hunter.  L.  U.  8  Bq.  4a;  CadocMi  t. 
Kennett,  2  Cowp.  488;  Andrews  v.  Jones,  10  Ala. 
400:  Phillips  V.  Sfeyets,  88  lU.  87:  Jones'  App>.  tSt  Pr. 
324:  Herring  v.  Wlokam,  SO  Gratt.  Bffi:  Oolomblne  r. 
Penball,  1  Bra.  k  O.  S28);  no  matter  what  the  consid- 
eratloo  (Bulmer  v.  Hiintor.  38  L.  J.  Ch.  643;  Cason 
V.  Hurray,  15  Ho.  378;  Ashmead  v..  Hoan,  13  Ph.  AB4: 
Bozman  v.  Draugban,  8  Stew.  218;  Mosely  v.  Gainer. 
10  Tex.  898,  410);  and  mere  knowledge  of  tbe  set- 
tlor's Indebtedness  (Campion  v.  Oitton,  17  Ves.  Jr. 
264:  Rlobardaon  v.  Horton,  7  Beav.  lit),  or  Insolvent 
oy  fSisBon  v.  Boath.  30  Coon.  15),  will  not  amount  to 
fraudulent  Intent  or  aotlee,  though  tbtrmay  goto 
prove  It  (Ba;  parte  MoBumie,  1  DeGex.  M.  &  O.  441: 
Marsbail  v.  Harris,  U  Ga.  308;  Croft  v.  Arthur,  a 
Demus.  Eq.  283;  Colombine  v.  Penball,  1  &m.  &  o. 
2S8>,  Just  as  tbe  unreasonableoess  of  tbe  settlement 
may.  Ex  juarit  HoBumIe,  Ifarsball  v.  Morris. 
Croft  V.  Arthur,  and  Oolomblne  v.  Fenhall.  nipro,- 
Slmpeon  V.  Graves,  Riley.  Eq.  2S3;  Bank  t.  Marcb- 
and,  T.  U.  P.  Charlt.  247;  Stewart,  Har.  8c  Dlv.  I  3*1. 
See  itntes  to  McNutt  v.  McKtitt  find.)  X  U  K.  A.  87S; 
Dedion  V.  Wood  (Mass.)  1 L.  B.  A.  StB, 
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bim  to  De  ft  nutn  ot  large  means,  Bad  fully 
able  to  make  tlie  eaid  prorisioQ  for  her  mar- 
riage, and  that  she  accepted  the  same  without 
liny  intent  of  biodering  ordefraading  hia  cred- 
itors. It  turned  oat  afternards,  honever, 
that  said  Bray  was,  in  faet.  Insolvent  at  ibe 
time  said  coDTeyance  was  made  to  plaintifE. 
On  said  July  12,  1883,  the  date  of  said  con- 
Tejance  to  plaintiff,  said  Bray  was  indebted  to 
ihc  defendant  Cba^  C.  Enoz  in  an  amount 
exceeding  $60,000;  and  on  August  12,  1885, 
said  Knox  recovered  judgoient  against  said 
Biay  for  $79,918.  On  36,  1887,  Enoz 
cauaed  an  execution  to  be  usued  on  said  judg- 
ment, and  delimed  the  same  to  the  sheritt 
with  instruction  to  levy  It  upon  said  lot  con> 
veyed  Uy  said  Brav  to  plaintiff  as  aforesaid, 
as  the  property  of  said  Bray.  The  sheriff 
made  said  levy,  and  was  about  to  sell  said  lot, 
wbeo  the  plaintiff  brought  this  present  action 
to  restrain  such  sale,  upon  the  ground  that  it 
would  cut  a  cloud  upon  her  title.  The  court 
gave  judgment  for  plaintiff  according  to  her 
prayer,  and  from  said  judgment,  and  from  an 
order  denying  a  new  trial,  the  defeoduit  Eoox 
appeals. 

The  main  question  presented  is  whether  the 
said  conveyance  from  Bray  to  his  daughter, 
under  the  circumstances  above  stated,  was 
void  aa  against  the  creditors  of  Bray.  This 
question  has  been  veiy  aUy  and  elaborately 
discussed  by  counsel,  and  a  multitude  of  au- 
iltorities  have  been  cited.  We  will  not  under- 
ulte  here  to  review  these  authorities,  but  will 
mnely  ataM  the  conclusions  to  which  they 
dearly  lead.  Where  <nie  party  conveys  land 
to  another  fwa  valuable  and  adequate  consfder- 
aiion.  the  conveyance  will  be  good  against  the 
creditors  of  the  grantor,  although  the  latter  in- 
tended therein  to  defraud  bis  creditors.  If  the 
grantee  bad  no  knowledge  of  such  intent,  and 
waalD  no  way  a  participant  In  the  fraudulent 
purpose.  Marrii^  Is  tlie  highest  and  most 
valuable  of  ronsiaerationB;  and  when  a  con- 
veyaoce  is  made  upon  such  consideration,  the 
grantee.  If  guiltless  of  fraud  herself,  is  in  at 
least  as  firm  and  sure  a  poeitibn  aa  If  she  had 
paid  in  money  the  full  value  of  property  con- 
veyed. It  has  even  been  hehi  that  a  voluntary 
conveyance  to  a  daughter.  Intended  as  a  settle- 
ment, and  without  present  reference  to  her 
mirriage,  will  become  ex  pott  facto  valid 
against  creditors  and  purchasers  with  only 
implied  notice,  if  upon  tlie  credit  of  the  con- 
veyance a  person  has  been  Induced  to  marry 
her.  Marriage  beingr  in  its  nature  permanent, 
and  being  the  most  important  of  all  civil  re- 
laliooa,  the  law  will  not  lightly  allow  the  in- 
doenneiits  which  have  led  to  it  to  be  disturbed. 
And  the  dowry  of  a  bride,  without  special 
proof,  is  presumed  to  be  an  inducement  to  her 
marriage.  The  law  does  not  require  a  delicate 
investigatioa  into  the  quantum  of  Influence 
which  her  property  has  had  with  her  suitor. 
A  few  of  the  many  authorities  which  establish 
the  iMinciplea  above  stated  are  the  following: 
Bumi^  Fraud.  Conv.  pp.  806,  806,  and  cases 
dteU;  Wait,  Fraud.  Conv.  g  and  cases 
eited:  Magniac  r.  l^<mp»on.  ^  U.  S.  7  Pet. 
848,  8  L.  ed.  70»;  Prewit  v.  WiUon,  108  U.  8, 
n,  so  L.  ed.  S60:  Wood  v.  Jackson,  8  Wend.  9; 
Btrring  v.  Wiekham.  20  Oratt.  633;  Huaton  v. 
OtttUrii,  11  Leigh,  140, 165;  Stm'iy  v.  Ai-den,  1 
18L.a  A. 


J<^s.  Ch.  S60.  871, 1  L.  ed.  188;  187;  Brown 
V.  CoritfT,  5  Vea.  Jr.  877,  878;  Otit  v.  i^ncer, 
103  ni.  623;  Dugaav..  QitUnga,  8  GIU,  188,  48 
Am.  Dec.  806. 

The  case  at  bar  presents  a  clear  field  for  the 
application  of  these  princl^.  It  has  none  of 
those  peculiarities  or  oomplicatioos  of  facts 
which  often  make  it  difflonit  to  determtne 
what  rule  of  law  applies.  It  Is  a  plain  case  of 
a  conveyance  uj|)OD  the  express  consideration 
of  marriage,  which  was  the  direct  and  imme- 
diate inducement  of  the  marriage,  and  made, 
not  only  without  any  knowledge  of  fraud  by 
the  grantee,  but  without  any  intent  to  defraud 
on  the  part  of  the  granttu-.  The  court  was 
therefore  right  tn  upholding  the  said  convey- 
ance agalnst  appellant,  claiming  ,as  a  creditor 
of  Bray. 

3.  Appellant  contends  that  the  iudgment 
should  be  reversed,  because  the  complaint  does 
not  state  facts  sufBcieot  to  constitute  a  cause  of 
action,  and  because  his  demurrer  on  that 
^und  was  erroneously  overruled.  The  point 
IS,  as  we  understand  it,  that  facts  constituting 
a  cloud  on  plaintiff's  title  are  not  staled,  be 
cause  it  does  not  appear  that  plaintiff  derived 
her  title  from  Bray,  afjainst  whom  the  execu- 
tion runs.  The  complaint  shows,  among  other 
things(in  brief),  that  since  July  IS,  1883,  plain 
tiff  has  I>ecn  the  owner  and  in  posf  ession  of  a  cer- 
tain described  lot  of  land;  that  said  land  is  "ai 
portion  of  W.  A.  Bray's  Oak  Tree  farm  Iracl.  as 
surveyed  for  W.  A.  Bray  by  Jamca  T.  Strallon , 
April,  1869,  as  per  map,"  etc,,— "all  of  which 
was  and  is  well  known  to  the  defendaats  here- 
in;" that  defendant  Knox  recovered  judgment 
against  ^y,  caused  an  execution  to  be  issued, 
and  levied  on  said  land  as  the  property  of  Bray, 
and  is  about  to  have  the  same  sold,  as  In  this 
opinion  heretofore  stated,  and  that  said  sale 
will  cast  a  cloud  upon  plalntlfTs  title,  nod  great- 
ly damage  and  Impair  the  value  thereof.  It  ik 
not  necessary  to  definitely  determine  whether 
this  complaint  Is  so  totally  defective  in  its  state- 
ment of  a  cause  of  action  as  to  be  bad  on  general 
demurrer,  or  wheUier  it  merely  presents  a  case 
of  defective  averments,  assailable  only  on 
special  demurrer;  because  defeodant,  in  ad- 
dition to  his  answer  In  which  the  averments  of 
the  comi^lnt  are  denied,  filed  a  cross-com- 
plaint in  which  he  asked  for  affirmative  relief, 
and  in  which  he  averred  specifically  tUe  very 
facts  which  he  contends  should  have  been  aver- 
red In  the  complaint  of  plaintiff.  In  his  cross- 
complaint  lie  avers  that  on  said  July  13,  1883, 
and  for  along  time  prior  thereto,  the  ssid  Bray 
was  the  owner  in  fee  and  in  possession  of  said 
land;  that  on  said  day  he  conveyed  the  same 
by  deed  to  plaintiff,  who  is  his  daughter,  that 
the  deed  was  voluntary  and  without  constder- 
ation;  that  plaintiff  holds  under  said  deed,  aud 
not  otherwise;  and  that  the  deed  was  made  to 
hinder  and  delay  creditors,  and  particularly  de- 
fendant. He  prays  that  the  deed  be  declared 
fraudulent  ana  void,  and  that  he  be  allowed 
to  proceed  with  the  execution.  To  this  cross- 
complaint  plaintiff  filed  an  answer,  in  which 
she  admitted  said  deed  from  Bray,  and  that  she 
held  under  it,  butdenied  that  It  was  voluntary, 
or  without  consideration,  or  fraudulent,  and 
averred  the  consideration  of  marriage,  and  the 
facts  concerning  said  marriage,  as  heretofore 
stated.   Upon  these  pleadings  the  case  went  to 
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ttUl;  and  it  would  be  a  vain  tbiDg  to  reverie 
the  Judgment,  and  allow  plaiotiff  to  ameod  her 
complarDt  by  aveiring  facta  already  averred  in 
the  ctoH-complalnt,  $M  to  again  in  that  form 
preseot  Usuee  which  have  already  been  raised 
and  determined,  l^e  appellant  made  no  ob- 
jection to  the  iolroduction  by  plaintiff  of  the 
said  deed  to  her  from  Bray;  and  Ibe  issue  of 
the  validity  of  aaid  deed,  raised  by  the  crofs- 
complaint  and  answer  to  it,  was  the  one  issue 
tried;  and  therefore,  if  it  be  conceded  that  the 
complaint  failed  to  stale  aofflcieat  facta,  such 
falluK  was  cured  by  the  statement  of  the  omit' 
ted  facts  in  the  other  pleadings,  which  present 
a  case  of  "express  alder."  And  the  fact  that 
there  was  a  demurrer  does  not  take  it  out  of 
the  rule.  There  was  a  demurrer  In  Beheruk  v. 


Barnard  F.  In:  Co^  71  Cal.  S8,  but  the  court 
held  there  that  the  omissloo  of  a  material  fact 
in  the  compbdnt  was  cured  by  Us  averment  ia 
the  answer.  That  case,  in  principle,  cannot 
be  distinguished  from  the  case  at  bar.  See  al- 
so Pom.  item,  g  679.  Man^  cases  to  the  same 
point  are  cited  by  counsel  for  respondent 

8.  We  see  nothing  in  the  point  that  an 
ante-nuptial  contract  must  lie  In  writing.  No 
question  arises  liere  as  to  the  enforcement  of  a 
verbal  contract  which  ought  to  have  been  in 
wiiting.  There  are  no  ouer  points  necessaiy 
to  be  specially  noticed.  Tht  judgment  and 
order  denying  a  new  trial  are  afflrmed. 

We  concur:  D«  H&veBt  Sluurpat«iB» 


UTAH  SUPREME  COURT. 


Bwigbt  PECK  6t  at.,  Re$pt$., 

V. 

Cecilia  REES,  Appt. 

(.  Utah  > 

L  TbB  Jment  otmn  wMmwrnr  hj  strtk- 
K  tag  out  certain  aUefiations  ts  properly  tetused. 
where,  after  the  Bmeodment,  the  answer  would 
still  contain  afflrmatlve  allegatloiis  ot  similar  im- 
port to  those  stricken  ouL 
8.  Death  of  tbejTant«rbef!»re  delivery 
of »  deed  of  sift  whloh  he  has  placed  In  hJs 
agent's  bands  to  be  delivered,  tenntnates  the 
agent^i  au^orlty,  and  a  subsequent  delivery  la 

iDTBlld. 

8*  Themereinteatlon.eTldeiieedbT'the 
execution  of  »  deed,  on  the  part  of  one 
aboat  to  die*  to  naaJce  a  silt  of  property 
to  a  petaon  towards  whom  he  Is  under  ao  obliga- 
tions, legal  or  moral,  creates  no  equity  In  the 
]etter*s  favor  superior  to  that  of  the  grantor's 
faetrs.  and  unless  the  gift  Is  completed  In  the 
grantor's  lifetime  no  title  can  pass. 

4>  The  delivery  by  a  grantor  to  his  own 
aMnt  of  a  deed  of  gift  intended  for  one 
who  has  no  knowledge  tiiat  ttwas  to  be  made,  is 
not  a  valM  delivery  to  ttie  lattn. 

(September  It,  IflDl.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Webber  CS)unty  in 
favor  of  complainaats,  in  a  suit  brought  to  quiet 
title  to  certain  real  estate.  Affirm^ 

The  facts  are  suflBctently  stated  ia  tiie  opin- 
ion. 

Me$»r$.  Miller  A  BIa|<innla,  for  appellant: 
To  constitute  a  delivery  good  for  any  pur- 
pose, the  grantor  must  devest  himself  of  all 
power  and  dominion  over  the  deed.  To  do 
this  he  must  part  with  the  possession  of  the 
deed  and  all  right  and  authority  to  control  it, 
either  finally  and  forever,  as  where  it  is  given 


NOTB.— Donations  tauM  morlta.  See  nota  to 
Drew  V.  Hagerty  (He.)  3  L.  R.  A.  230;  WUIfams  v. 
Guile  (N.  Y.)  •  L.  R.  A.  806;  Devol  v.  Dyednd.) 
7  L.  1L  A-  430;  Ridden  v.  ThraU  (N.  T.)  U  L.  R.  A. 
VMand  Walah'sApp.  (fa.)  1 L  R.  A.  585. 
1SL.B.A. 


over  to  the  grantee  himself  or  some  person  for 
him. 

Prutmnan  v.  Baker,  30  Wis.  644. 

If  a  grantor  deliver  on;  writing,  as  hia  deed 
to  a  third  person  to  be  delivered  over  bv  him. 
to  the  grantee,  on  some  future  event,  it  ta  the 
tutor's  deed  presently  and  the  tliird  person 
18  a  trustee  of  it  for  the  grantee. 

WhtdicTight  Y.  Wtuelwrisht,  S  Mass.  452; 
Sathateap  v.  Fapne.  84  N.  Y.  108;  BaU  v. 
Fbreman,  87  Ohio  St.  187;  Omfcs  v.  Cooka,  84 
Ohio  St.  018;  Albri^t  v.  AtM^t,  70  Wis. 
638. 

Mea«r«.  Smith  ft  Smith  for  respondents: 

An  iostrument,  whatever  is  its  form,  is  testa- 
mentary in  its  operation  and  quality  if  it  be  in> 
tended  not  to  operate  till  ttie  death  of  the  party 
who  made  it,  and  the  intratioo  of  the  maker 
may  be  gathered  either  the  Instrameot  or 
from  extrinsic  testimony. 

Uateh  V.  Hatdt,  9  Mass.  808, 810,  and  note. 

There  was  noddivery  of  the  deed  ia  this 
case. 

Herbert  v.  Jferbert,  1  HI.  87«,  13  Am.  Dec 
192;  Jaekmmr.  PHppt,  13  Johns.  418;  Maynnrd 
V.  Maynard.  10  Mass.  457;  9  Bl.  Com.  307; 
Itibberd  V.  Smith,  87  CaL  M7;  Fiteh  v.  Buneh, 
80  Cal.  210;  Pennington  v.  Pennington,  75 
Mich.  600. 

To  constitute  a  good  donatio  mortit  eauea, 
the  first  thing  that  is  required  Is  that  the  thing 
given  must  be  personal  property;  aecond,  that 
the  gift  must  be  made  by  the  donor  in  peril  of 
death  and  to  take  effect  only  in  case  the  giver 
dies;  third,  there  must  be  ao  actual  delivery  of 
the  fnibject  to  convey  a  donatio  in  cases  where 
delivery  can  be  made. 

The  first  requirement  concludes  the  defend- 
ant in  this  case.  It  is  impossible  that  there 
should  be  a  gift  morti*  cau*a  of  real  estate. 

Bouvier.  liaw  Dii^  title  Donatio  Mortis 
Cawm,  pp.  650,  660. 

The  death  of  Henry  Peck  terminated  abm- 
lutely  tlie  authority  of  Jones,  who  waa  his 
agent. 

3  Kent,  Com.  615,  par.  4, 

Andereoa,     delivered  the  opinion  of  the 

court: 

The  complaint  in  this  case  alleges  tbet  the 
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ptslnilff  Julia  EUsa  li  tbewldow  and  the 
otberplBinUlbaretbechildTenaDdhetn-at-law 
of  Heoiy  Feck,  late  of  Oneida  County,  Idaho 
Territoiy.  deceased;  that  Heory  Peck  died  at 
Halad,  Oneida  Couniv,  Idaho  Territory,  on 
or  about  tbe  38d  day  of  July,  1889;  that  about 
ten  daya  before  hia  deatb  be  made  a  will  1^ 
which  Be  deriaed  to  the  defendant  eertsin  real 
estate  diuated  In  Cache  CouDty,  Uuh  Terri- 
tory; that  tbe  deviae  {d  the  will  was  for  the 
purpose  of  bariog  carried  out  the  testator's 
temple  work  (meaohig  thereby  certain  pious, 
superstiLious,  and  polygamous  practices  of  the 
Mormon  Cbnrcb).  to  be  carried  on  in  the  Mor^ 
mon  temple  at  Lojnn,  Cache  County,  Utah; 
ibat  tbe  will  was  duly  probated  August  dO. 
1869,  r.Dd  tbe  plaintiffs  Howard  Peck  ana 
Dwfght  Peck  duly  qualified  as  executors,  and 
Mters  testamentary  were  duly  issued  to  them 
on  that  day;  that  after  the  execution  of  tbe 
will,  to  wit,  on  tbe  17tb  day  of  July,  1880,  tbe 
said  Henry  Peck  executed  a  deed  for  the  same 
real  estate  to  tbe  defendant,  but  that  tbe  deed 
was  wholly  without  consideration,  and  was 
never  delirered,  aad  that  after  tbed«itb  of  the 
said  Henry  Peck  the  deed  came  wrongfully  in- 
to tbe  possession  of  tbe  defendant,  and  abe 
caused  ttie  same  to  be  recorded  in  tbe  records 
of  Cache  Coun^.  Utah.  The  plaintiffs  claimed 
to  be  tbe  owners  of  the  land  under  the  will  and 
aa  heirs  of  Henry  Peck,  and  asked  to  have 
their  title  quieted  against  tbe  defendant.  The 
defendant,  by  ber  an8wer,|deoied  that  the  deed 
was  never  delivered,  or  that  It  came  wrongful- 
ly into  ber  possession,  and  alleged  that  tbe  deed 
was  duly  executed  by  Peck  io  his  lifetime, 
and  "by  him  delivered  to  one  Jenfein  Jones, 
nnconmtlonally,  fbr  tbe  use  and  benefit  of  this 
defendant,  with  express  directions  and  au- 
thority to  deliver  the  same  to  this  defendant 
upon  the  death  of  said  Henry  Peck,  as  a  gift 
tnnta  mortU;  and  that  said  deed  was  made  and 
delivered  in  anticipation  of  tbe  approaching 
death  of  said  Henry  Peck,"  and  that  Jones  de- 
livered the  deed  to  her  in  punuance  of  such 
autbori^.  The  depositioDB  of  Jenkin  Jones, 
Henry  K.  Jones,  and  Howard  Peck  were  in- 
troduced «od  rmd  on  behalf  of  plaintiffs.  No 
evidence  was  offered  by  the  defendant.  At  the 
close  of  theevidence  the  defendant  asked  leave 
of  the  court  to  amend  her  answer  by  striking 
oot  the  words  "eavaa  moriit.  and  that  said 
deed  was  made  and  delivered  in  anticipation  of 
tbeapproacbinfT  death  of  said  Beoty  Peck," 
which  was  refused  by  the  court,  to  which  ruling 
tbe  defeodnnt  excepted,  and  assigns  the  same 
aa  error. 

The  court  found  that  Henry  Peck  was  tbe 
owner  of  the  land  in  oootroversy  at  the  time  of 
bis  deatb;  that  wltbin  ten  days  prior  to  bis 
death  he  made  an  attemped  devise  of  bis  prop- 
erty to  tlK  defendant,  Cecilia  Rees,  by  will, 
which  devise  was  void  under  the  statutes  of 
of  Idaho  Territory,  where  be  resided  prior  to 
bis  death  cm  tbe  33d  day  of  July,  1880.  and 
after  bis  said  will  had  been  written ;  "and  as  an 
att^pt  to  make  a  testamentary  illsposition  of 
aafd  noporty  to  tbe  defendant,  and  without  any 
constderation  whatever.eltber  good  orvaluable. 
made,,  executed,  and  delivered  to  one  Jenkin 
Jonea  a  deed  for  said  proper^,  said  deed  being 
in  favor  of  tbedefoKton^  CeciUa  Rees,  she  be- 
ing named  aagnuKes  tberdD;  tint  Jenkin  Jodm 
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had  no  Authority  from  the  defendant  to  nodTs 
said  deed,  and  waa  directed  1^.  said  Hraxy 
Fedc  to  keep  said  deed  until  after  hia  deatb, 
and  then  deliver  the  aame  to  the  defendant; 
that  about  one  week  after  the  death  of  Henry 
Peck,  Jenkin  Jonea  sent  said  deed  to  the  de- 
fendant through  the  United  Statea  poatoffice; 
that  until  she  received  nld  deed  through  the 
maUthe  defendant  had  no  knowledge  of  the 
ezlatenoe  of  such  deed,  or  of  any  deed."  Tbe 
court  found  that  the  plaintifb  an  the  only 
beirs-at-law  of  said  Henry  Peck,  and  are  the 
residuary  legatees  under  the  will.  As  cooclu- 
si<Hu  of  law  tbe  court  found  that  the  deed 
never  became  operative  and  la  void;  that  the 
plaintiffs  are  the  owners  of  tbe  property,  and 
entitled  to  a  decree  quieting  their  title  to  tbe 
same.  The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled.  And  the  appeal  la 
from  the  findings  and  Judgment. 

Counsel  for  defendant  say  In  their  brief 
that  all  claim  of  the  defendant  under  the 
vrilt  is  abandoned,  and  that  they  rest  their 
case  on  tbe  deed  alone,  and  that  tbe  only 
qnestion  they  present  for  determination  is. 
Was  there  a  delivery  of  tbe  deed?  They 
further  say  in  their  printed  brief  in  this  court 
that  "it  is  admitted  that  tbe  grantee.  Cecilia 
Rees,  bad  no  knowledge  of  tbe  execution  of  the 
deed  until  received  by  ber  through  tbe  poat- 
office, about  one  week  after  the  dewi  of  Henry 
Peck.  It  is  f  nrUier  admitted  that  neither  the 
grantee,  nor  any  person  for  her,  peld  any  con- 
sideration for  the  deed."  l^e  evidence  as  to 
the  delivery  of  the  deed  is  as  follows:  Jenkin 
Jones,  a  witness  for  the  plaintiff,  testified:  "I 
knew  Henry  Peck  in  his  lifetime.  I  saw  a 
deed  (or  the  CacheCoocty  land  which  appeared 
to  be  executed  by  him,  and  tbe  deed  was  In 
my  posseBsIon.  Henrv  R  Evans  delivered  the 
deed  to  me  at  my  residence  in  Maind  City,  just 
a  little  time  before  flenr>' Peck's  denth,  and 
said,  at  the  time  of  delivery,  here  was  a  deed 
for  me  to  keep.  No  Instructioos  at  that  time 
were  given  roe.  Tbe  deed^  was  delivered  to 
Cecilia  Roes,  after  the  death  of  Hcnrv  Pock  for 
fully  a  week.  I  sent  It,  addressed  to  her, 
through  the  postoiflce  ...  A  short  time  be- 
fore the  death  of  Henry  Peck  he  called  on  me, 
and  told  me  be  was  very  sick,  and  did  not 
know  whether  be  would  get  well  or  not,  and 
said  be  might  mnke  a  paper  or  deed  for  Cecilia 
Rees,  and  asked  me  If  I  would  deliver  it,  and 
told  me  to  keep  tbe  matter  to  myself." 
Henry  R,  Evans  testified:  "  Was  acquaioled 
with  Henry  Peck  In  bis  lifetime.  I  wrote 
a  deed  for  him,  conveying  to  Cecilia  Reca 
the  property  In  Cache  County,  and  de- 
scribed Id  tbe  complaint.  ...  I  bad 
possession  of  tbe  deed  after  It  waa  made, 
and  delivered  It  to  Jenkin  Jones.  I  received 
from  Henry  Peck  instructions  to  deliver  the 
deed  to  Jenkin  Jones,  with  directions  tbiit  be 
should  send  it  to  Mrs.  Cecilia  Rees,  and  [  ?ave 
Jenltin  Jones  that  direction.  The  deed  was 
made  and  executed  about  a  week  before  the 
death  of  Henry  Peck.  I  delivered  tbe  deed  to 
Jenklo  Jones  oa  the  day  It  was  made  and  exv- 
cuted.  Tbe  deed  was  made  in  view  of  tbe  ap- 
proacblog  death  of  Heniy  Peck,  and  tht'i-e 
was  DO  express  instruction  whether  it  was 
or  was  not  to  be  delivered  in  case  be  sIio;ild 
live.  He  said  Jenkfai  Jones  would  know  wimt 
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to  do  nith  It.  I  bad  already  written  his  will 
f<»  bim."  Howard  Peck.a  son  of  Heory  Peck, 
and  one  of  the  plalotififa  in  this  actioo,  testified 
that  the  deed  was  intended  by  his  fatliw  u  • 
gift  in  view  of  approaching  death. 

It  will  be  obsOTed  that,  otbd  If  the  court 
had  permitted  die  defendant  to  make  the  pro- 
posed  amendment  to  the  answer,  strikiog  out 
tlie  admission  that  the  deed  was  intended  as  a 

fift  in  riew  of  the  approncbinr death  of  Henry 
eck,  still  that  fact  was  abiindantty  proved  by 
the  evidence  already  introduced,  and  without 
oblection;  so  that,  even  if  the  court  erred  In 
Tefusin^  to  allow  the  amendment,  it  worked 
no  prejudice  to  the  defendant.  The  right  to 
make  tbe  amendinent  is  claimed  under  section 
3S66,  2  Comp.  Laws  1888.  We  think  there 
wai  DO  error  in  refusing  tbe  amendment.  If 
tiie  i^mendment  bad  been  made,  tbe  anawer 
would  have  atiU  contained  the  affirmative  alle- 
sation  that  Peck  executed  and  delivered  tbe 
deed  to  Jenkin  Jonesfor  her  benefit,  and  "with 
«zpreBs  directions  and  authority  to  deliver  tbe 
same  to  this  defendant  upon  the  death  of  said 
Henry  Peck  " 

While  there  can  be  but  little  douU  that  tbe 
deed  from  Peck  to  the  defendant  was  made  to 
evade  tbe  Statute  of  Idabo  Territory  which 
rendered  the  devise  in  the  will  to  defendant 
void  In  case  Peck  should  die  in  less  than  tbirty 
days  after  the  execution  of  the  will,  still  he 
had  a  riKfat  to  deed  ber  tbe  property  as  a  gift, 
and  confer  upon  her  a  good  title;  and  the  only 
question  for  determination  Is,  Did  he  so  far 
execute  his  luteDtions  aa  to  render  the  deed 
operative?  It  is  essential  to  tbe  validity  of 
every  deed  that  it  be  delivered  to  and  accepted 
by  the  grantee.  It  n^  not  Ik  delivered  by 
the  grantor  himself,  but  may  be  delivered  by 
anyone  duly  authorized  by  bim  to  make  sudfi 
delivery.  Nor  need  it  be  delivered  to  the 
grantee  in  person,  but  may  be  delivered  to 
anyone  authorized  by  the  grantee  to  receive  or 
aoc«)t  It  If,  however,  a  grantor  eucute  a 
deed  of  gift  of  real  estate,  and  place  it  in  tbe 
hands  of  an  agenl  to  deliver  to  the  grantee, 
and  tbe  grantor  dies  before  dellveiy,  no  deliv- 
ery can  then  be  made,  because  the  author!^ 
of  tbe  agent  to  act  ended  with  the  death  of  the 
prindpal;  and  in  tUi  case,  uolesa  the  delivery 
to  tbe  agent  Jones  was  •  delivery  to  the  de- 
fendant, there  was  no  such  delivery  of  the 
deed  as  would  render  it  operative,  and  tians- 
fertbe  title  to  tbe  defendant. 

Peck  befog  under  no  obligation,  legal  or 
moral,  by  reason  of  Indebtedness,  kloship,  or 
otherwise,  to  convey  the  land  to  the  defendant, 
no  equity  was  created  in  her  favor  by  reason 
of  bis  intention  to  make  the  gift,  superior  to 
tbe  equity  of  his  heirs,  and  unless  be  succeeded 
in  making  the  gift  to  ber  complete  in  bis  life- 
time by  delivery  of  tbe  deed,  no  title  could 
pass  to  her.  But  Jones  was  not  the  agent  of 
the  defendant  to  accept  tbe  deed  for  ber,  and 
hence  a  delivery  to  him  was  not  a  delivery  to 
ha.  It  doM  not  appur  in  tbe  evidence  that 
Jonea  even  knew  ber,  but  it  does  appear  that 
he  was  not  her  agent  for  any  purpose  con- 
nected with  the  iwed,  for  It  ia  ccmceded  she 
had  so  knowledge  that  such  a  deed,  or  any 
deed,  would  be  made  by  Peck  to  her.  Jones 
was  the  agent  of  Pm^e,  and  bad  no  authority 
to  do  anything  with  the  deed  except  m  auUior- 
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ized  by  Peck,  and  Peck  could  have  dunanded 
and  regained  poaseaslOQ  of  it  at  any  time  dur- 
ing his  lifelime.  While.  tbercforQ,  it  was  out 
of  bis  immediate  possession,  it  was  under  bis 
control,  and  liable  at  all  limes  to  be  recalled 
and  canceled  by  Peck.  Tbe  UUe,  then,  was  in 
Peck  at  the  time  of  hia  death,  and  not  in  de- 
fendant, for  she  bad  not  so  much  as  beard  of 
the  deed,  much  less  accepted  it,  and  did  not 
bear  of  it  for  a  week  after  Peck'sdcatb.  Sup- 
pose she  had  died  the  next  day  after  Peck's 
death,  but  before  Jonea  forwarded  her  tbe 
deed,  to  whose  heirs  would  tbe  property  have 
descended,— tbe  heirs  of  Peek  or  the  heirs  of 
the  defendant?  If  to  ber  belts,  it  could  only 
be  because  the  title  was  fully  vested  iu  her  by 
the  execution  of  tbe  deed,  alibough  she  had 
never  accepted  it  by  berself  or  agent,  nor  even 
beard  of  it.  and  we  would  have  a  case  where  a 
delivery  of  a  deed  was  not  eaaenUa]  to  transfer 
title.  If  we  concede  that  Jonea  could  deliver 
tbe  de«t  to  the  defendant  a  week  after  the 
death  of  Peck,  and,  when  delivered  to  ber,  it 
would  vest  tbe  title  in  her  from  that  date, 
where  was  the  title  betneen  tbe  death  of  Peck 
and  the  delivery  of  tbe  deed  to  the  defendant? 
If  tbe  title  was  in  abeyance  during  this  time- 
floating  around,  as  it  were, — what  would  have 
been  the  result  if  Jones  had  lost  or  destroyed 
or  refused  to  deliver  the  deed?  Suppose  the 
instructions  to  Jones  should  be  construed  to 
mean  that  be  was  not  to  awaft  tbe  death  of 
Peck  before  delivering  tbe  deed,  and  Peck  had 
demanded  tbe  return  to  him  of  tbe  deed,  and 
that  the  defendant  bad  beard  of  tbe  deed  and 
demanded  of  Jonea  that  be  deliver  It  to  b«r. 
who  would  have  had  the  greater  right  to  It? 
We  think  there  can  be  no  question  but  that 
Jones,  being  tbe  aerent  of  Peck,  would  have 
been  bound  to  redeliver  the  deed  to  him,  for  it 
is  of  tbe  essence  of  a  gift  that  it  be  volun- 
tary, and  miqr  be  lec^led  any  time  beforo 
actual  completion.  In  Toumm  v.  Ovilbeau, 
70  U  8.  S  Walt  686, 18  L.  ed.  26S,  tbe  grant- 
or executed  and  caused  to  be  recorded  a  deed 
to  tbe  grantee,  without  tbe  knowledge  of  tbe 
grantee,  and  be  did  not  know  of  its  execution 
until  after  tbe  death  of  tbe  grantor,  when  the 
deed  was  found  among  his  papers.  In  a  suit 
between  the  heir  of  tbe  motor  and  tboae 
holding  under  the  grantee;  the  Sapreme  Coart 
of  tbe  United  States  said:  "Tbe  delivery  of 
tbe  deed  is  essential  to  the  transfer  of  title.  It 
Is  tbe  final  act  without  which  all  other  formal- 
ities are  ineffectual.  To  constitute  such  de- 
livery the  grantor  must  part  with  the  posses- 
sion of  the  deed,  or  the  right  to  retain  It.  Its 
registry  bv  bim  U  entitled  to  great  considera- 
tion upon'tbis  point,  and  migbt,  perhaps,  jus- 
tify, in  the  absence  of  oppodng  eTloence,  a 
presumption  of  delivery." 

In  ParmaUe  v.  tUmpton,  73  U.  8.  B  Wall. 
81,  18  L.  ed.  643,  one  Bovey  conveyed  certain 
real  estate  to  Simpson,  to  whom  he  was  in- 
debted, and  placed  tbe  deed  on  record  without 
the knowledgeof SIrapeoB.  Twodayikterhe 
mortg^;ed  the  same  landa  to  I^nnalee,  and  the 
mortCTge  was  recorded  before  Simpson  knew  of 
the  ifeed  to  bim,  and  the  court  held  that  tbe 
mortgage  took  precedence  over  the  deed.  The 
courtsdd:  "Tbeplacingof  tbe  deed  on  record 
was  Bovey's  own  act,  and  done  without  tbe 
amU  of  Simpson.  Under  this  state  of  fact*. 
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there  was  manilefltlj  Ao  deUrery.  Tbe  execu- 
tion and  regiatrdUoD  of  a  deed,  and  delivery  of 
ii  tor  tt^t  punMM,  does  not  veat  the  title  in 
tbe  gtantee.  If  SiiopBon  bad  taecd  to  accept 
tbe  deed  !■  UquidaliOD  of  his  debt,  and  conatl- 
tuted  tbe  TCglatar  bU  lAHit  to  recdve  It,  then 
tbe  delivery  of  the  deea  to  the  register  would 
Iiavebeeo,  iu  l^al  ooutemplatioo.  a  delivery 
to  bim."  See  auo  jfoynard  r.  Mavnard,  10 
Mms.  tfO:  Bamaon  r.  Thornton,  8  Met.  281; 


Jaekaon  t.  Pkippo^  12  Johns.  419;  Jathmm 

13  Wend.  105.  So,  in  this  caw,  tbe  de- 
livery of  tbe  deed  to  Jones  did  not  vest  tb» 
title  in  the  defendant;  and  bef<»fi  she  knew  cf 
its  existence  and  bad  an  opportunity  to  accept 
It,  the  title  passed  upon  Uie  death  of  FecA  t* 
thej^aintlffsby  operation  of  law. 
Ttie  judgment  of  iho  JOittriet  Qmrt  in^jfirmA 

Zmw»  Ch.  J,t  and  Bl*ek1nmit  J.,  oooeuiu 


IOWA  SUPREME  COURT. 


Max  J.  BAEHR 

V. 

A.  A.  CLARK,  Appt. 


.Iowa. 


Abona  flde  pnreliMer  of  diamonds  trom 
one  who  obtained  them  from  their  owner,  undo* 
tbe  ftauUuleDt  representation  that  be  had  a  cu8> 
totner  fcMr  them,  and  would  return  them  or  their 
price  In  an  boar,  with  the  intention  of  appro- 
priatlDir  tl»m  to  his  own  use,  aogulces  no  title  as 
acalnailbetwilor. 

(Octobers.  1801). 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  District  Court  for  Pottawattamie 
County,  in  faror  of  plaintiff  In  an  action  to  re- 
cover prascaslon  of  certain  diamonds.  4f- 


Statement  by  Rothrock,  J.: 

Action  of  replevin  for  a  diamond  ring  and 
a  diamond  stud.  The  plaintiff  and  tbe  defend- 
ant each  claim  to  be  the  owner  of  said  prop- 
erty. The  cause  was  submitted  tea  Jury,  and, 
tbe  joiy  bdng  unable  to  agree  upon  a  verdict, 
by  agreement  of  tbe  parties  the  Issue  was  after- 
wards submitted  to  the  court  without  a  jury, 
on  the  evidence  tabes  by  tbe  abort-hand  re- 


I  porter  at  the  Jury  trial.  The  court,  upon  as 
examination  of  the  evidence  found  for  th< 
plaintiff.  Defendant  ai^eata. 

Mean.  FUeklnirer  Bros.,  for  appellant: 

Even  if  a  criminiti  act  bad  been  committed 
by  Barker  this  would  in  no  way  or  manner 
determine  tbe  passing  of  tbe  title  to  the  prop> 
erty.  Property  does  pass  if  the  vendor  so  in- 
tends, however  fraudulent  tbe  devices  of  lh« 
buyer  may  be  to  Induce  that  Intention. 

Benjamin,  Sales,  g  437,  and  authorities  cited. 

In  cases  of  fraud,  criminal  or  otherwise,  as 
between  tbe  parties,  the  property  passes  sub- 
ject to  the  right  of  rescission  on  the  ground  of 
fraud,  unless  the  rigbta  of  Innocent  third  par> 
ties  intervene. 

Otaiego  Stanh  Factory  v.  tM^rwn,  67  Iowa, 
579:  Babeoisk  t.  lamon,  L.  R  4  Q.  B.  Dir. 
894:  Plummery.  FtopietNat.  Bank,  W  Iowa, 
405. 

PlalntlBT,  In  stating  the  contract  made  with 
Barker,  brings  the  case  fairly  witbto  section 
1922  of  the  Code,  which  provides:  "  No  sale, 
contract  or  lease,  wherein  the  transfer  of  title 
or  ownership  of  personal  property  is  made  to 
depend  on  any  condition,  shall  be  valid  agninsi 
any  creditw  or  purchaser  of  the  vendee  or 
lessee  in  actual  possession,  and  oblnioed  in 
pursuance  thereof,  without  notice,  unless  same 
be  in  writing  executed  by  tbe  vendw  or  lea- 


Kon.— IPftm  Ue  wndM  of  penunnl  propertv  <rt/I 
not  aeoufrv  title. 

Ike  principle  is  well  reoognteed  In  the  estabiisbed 
tola  icftilatlDir  tbe  sale  of  p«WHial  propertr. 
tbat  DO  person  can  transfer  title  to  another's  prop* 
erty,  unteM  tbe  owner  by  some  dircctand  uoequtv* 
oral  act  has  clothed  him  witb  the  Indicia  of  owner- 
•hip.  HoGoldrlt^  v.  Wllllts,  69!  V.  T.  flJS. 

Tbe  reaaonlnff  in  tbe  ca"e  last  dted  ia.coDtrolltnff 
apOD  McGoldrlcb  v.  WilUta,  «upra.  The  defendant 
bniiKbt  the  plaintltTs  wbiske;  from  n  tblrd  person 
wbo  had  neither  real  nor  apparent  authority  from 
tbe  owner  to  sell  It.  llie  rnltnir  was  tbat  tbe  veo- 
4ee  ooaM  toqulre  no  better  tttle.  merely  because  it 
was  dtndoied  by  the  evidence  that  he  purcbwed  In 
good  lUth.  VtiK  rule  coreot  «mpCor  aivllee.  If  any 
rale  at  all  be  neceiaBtT.  to  show  tbat  you  cannot 
feta  title  to  my  property  by  a  purchase,  no  matter 
bow  high  your  faith,  from  one  who  has  no  au- 
ttorityfrom  me,  real  or  apparent,  tn  sell  It. 

One  liavfng  poaeeeslon  of  peraonal  property  as  a 
baUee  for  hire,  with  an  executory  and  conditional 
apreenient  for  its  purobaae,  which  onndftlons  have 
not  been  performed,  can  give  no  title  thereto  to  a 
purcttaaer,  altbougb  tbe  tatter  acts  m  good  faltb 
and  parti  witb  value,  and  la  wittaont  notloe  of  tbe 
wantof  tuteofUsvaaOor.  BsllatA  t.  Borgett,  4D 
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N.  T.  814:  Walt  V.  Oreen.  M  N.  7.  MH^  Austin  v. 

Dye.  48  N.  7.  BOO. 

A  purchaser  of  obattda  takea  them,  aa  a  general 
rule,  eubjeot  to  whatever  may  turn  out  to  be  tn- 
flrmltlee  of  the  title. ,  Farmers  &  M,  NaU  Bank  r. 
Logan,  74  N.  7.  S68. 

And  It  is  a  rule  of  extended  applicatiou,  tbat  no 
peraon  can  transfer  any  greater  title  than  he  him- 
self hns  in  the  thing  transferred.  2  Kent,  Com.  324; 
Saltua  V.  Everett.  20  Wend.  207. 275;  Brewer  y.  Pea- 
body,  IS  N.  7.  131;  Peer  v.  Humphrey,  S  Ad.  ft  E», 
405;  Dows  t.  Perrtn,  IS  N.  7.  8S5;  Covlll  v.  Hill,  t 
Denlo,  323,  3S7:  Wbtatler  v.  For8ter«U  O.B.  N.  B. 
£48;  Ballard  V.  Burgett,  M  N.  7. 014. 

Tbe  sale  of  chattels  by  one  not  In  poweogloo  of 
Ito  legal  title  conveys  to  tbe  transferee  no  title  In 
tbe  goods,  even  where  tbe  .purohase  Is  for  value 
and  In  entire  good  faltb.  This  rule  Is  supported 
by  well-recognised  authority.  Boyce  v.  Brock- 
way,  31  N.  7. 490;  Brower  v.  Pefttx)dy.  13  N.  Y.  131; 
Hoffman  v.  Carow,  22  Wend.  SM;  Bpauldtmr  v. 
BrewBter,  60  Barb.  143;  Dudley  v,  Hawley,  40  Barb. 
3W;  Cobb  V.  Down,  10  N.  Y.  885;  Hurray  v.  Borling, 
10  Johns.  17«;  Evenritt  v.  CofBn.  6  Wend.  SO*:  !$Rttns 
V.  Everett,  80  Wend.  270;  Connab  v.  Hale,  S3  Wend. 
462;  Covlll  v.  Hill,  4  Denlo,  SSB;  La  Place  v.  Au- 
poiz,  1  John&  Ou.  4D7;  Diateow  v.  lenbroeck,  4  & 
O.emMi.aN'.  F.8.R. 
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Mr,  acknowledged  and  recorded  the  aame  aa 
chattel  mortgages." 

A  sate  is  "  Uie  traotfer  of  an  'alwolute  or 
geoeral  moperty  in  n  tiling  for  m  price  or  mon- 
ey," ana  a  oondlticHial  aale  la  such  transfer 
subject  to  conditions,  etc. 

See  Beojamin,  Sales,  cbap.  1;  Wtmier  t. 
Jamaon,  62  Iowa,  70;  Singer  8.  Modi,  Co.  t. 
Hoteomb,  40  Iowa,  83;  MoliM  Plow  Oo.  v. 
Braden,  71  Iowa,  141,  citiog  Path  v.  Wttton, 
52  Iowa.  675.  and  Thorpe  v.  Fou>Ut,  57  Iowa, 
S41.  See  also  TltatcJter  v.  Union  BeaXe  Co.  74 
Iowa,  117. 

Matn.  A.  W.  Aakwlth  and  Wright  A 
Baldwin,  for  appellee: 

If  Barker  never  bad  the  title  to  the  diamonds, 
any  attempted  transfer  of  title  by  him  would 
confer  none  on  bis  vendee. 

QimUe  v.  AcJUey,  13  Iowa.  27j  Fran$\-?. 
Young,  U4  Iowa,  87S. 

Baebr  did  not  sell  the  diamonds  to  Barker, 
but  Barker  obtained  them  under  the  false  and 
fraudulent  representation  that  be  wanted  to 
show  them  to  a  purchaser,  and  he  bad  no  in- 
tention of  Bbowing  the  diamonds  to  a  pur- 
chaser  at  the  time  be  got  possession  of  them. 
The  court  could  not  reach  any  otfafflr  conclu- 
sion. Soeb  acts  amount  to  a  crime. 

8tau  y.  Anderam,  47  Iowa,  142;  8tat$  t. 
Sbuae,  55  Iowa,  466;  State  t.  Joaguin,  48  Iowa, 
181. 

Baehr  never  Intended  to  pass  title  to  Barker. 

Rotluroek,  J,,  deUTered  the  o^nion  of  the 

court: 

1.  The  court  made  special  findings  of  the 
facts  which  it  was  thought  were  estaMisbed  hy 

the  evidence.  We  neea  not  set  out  these  flnd- 
ings  in  detail,  but  will  recite  such  as  are 
deemed  material  to  a  determioation  of  tbe 
Ti<<;bt8  of  tbe  parties  upon  an  appeal.  Tbe 

Slfliotiff  Is  a  dealer  in  diamonds  at  the  City  of 
>maha,  In  the  State  of  Nebraska.  In  tbe 
month  of  December,  1888.  one  J.  J.  Barker 
made  his  appearance  at  tbe  plaintifTs  place  of 
budoess,  and  represented  thut  be  bad  a  cus- 
<omer  for  a  diamond  ring  and  stud,  and  desired 
to  examine -the  plalDtifTs  goods.  He  selected 
the  ring  and  stud  now  in  controversy,  and  the 
plaintlfl  deliveredthem  to  him  to  take  them  and 
■how  them  to  the  party  wbo  desired  to  make 
the  purcbAfie.  Tbe  sum  of  $450  was  fixed  as 
tbe  price  of  the  diamonds,  and  Barker  was  to 
return  them,  or  return  with  the  price.  In  an 
bour.  Tbe  plaintiff  saw  no  more  of  Barker  for 
two  or  three  days,  when  be  succeeded  in  hav- 
ing an  interview.  Barker  at  first  slated  that  be 
bad  been  robbed  of  tbe  diamonds;  said  be  bad 
been  knocked  down  and  robbed,  and  called 
aitentioo  to  certain  bruises  on  bis  face  and 
marks  on  bis  fingers.  The  plaintiff  threatened 
to  have  Barker  arrested,  and  then  be  stated  be 
tind  lostlbediamondeatagambllng-bouse;  and 
afterwarda  he  stated  that  they  were  In  posses- 
.t^ion  of  the  defendant.  Clark,  at  Councit  Bluffs. 
It  was  afterwards  aaoertained  that  Barker,  after 
obtaining  posHession  of  the  diamonds,  cnwsed 
(he  Missouri  river  to  Council  Bluffs  and  stop- 
ping at  a  gnmbling-bousekepl  byoneCarrigg. 
While  there  be  was  in  urgent  need  of  money, 
and  Carrigg  advanced  money  to  him,  from 
time  to  time,  and  took  and  beid  the  diamonda 
as  security.  When  theae  advancea  amounted 
18  L.  R  A. 


to  $S47  Oarrigg  refused  to  make  fortlier  ad- 
vancements, and  he  and  Barker  went  to  the 
defendant  with  tbe  diamonda,  and  sold  them 
to  him  for  tbe  sum  of  $875  and  Clark  paid 
Carrigg,  the  keeper  of  the  gambHng-houae, 
tbe  sum  of  $247,  and  he  paid  Barker  Ibe  bal- 
ance, being  $38.  Barker  represented  to  tbe 
defendant  that  the  diamonda  belonged  to  him. 
There  are  other  facts  disclosed  in  evidence  as 
to  efforts  made  by  plaintiff  to  obtain  payment 
for  the  property,  and  offers  to  purchase  the 
diamonds  from  Clark,  which  are  of  oo  impor- 
tance in  the  case.  Tbe  idalotifl  did  no  act 
which  would  in  law  estop  him  from  asserting 
any  claim  he  mar  have  had  at  any  itme  to  recov- 
er tbe  property  from  Clark.  The  court  foimd 
that  Clark  was  an  innocent  purchnspr  for  value, 
and  we  Incline  to  think  that  finding  was  cor- 
net. The  onlv  real  question  in  the  case  is 
whether  Clarti  1b  entitled  to  tbe  property  as  an 
innocent  purehaserf  Other  facts  might  be 
stated  which  authorize  tbe  conclusion  that 
Barker  obtained  tbe  possession  of  the  goods  by 
fraudulent  rupresentatioos,  but  enougbbas  been 
slated  to  show  that  the  court  was  fuity  author- 
ized In  finding  that  Barker  bad  no  customer 
for  valuable  diamonds.  Tbe  fact  that  be  did  not 
return  in  an  boor,  but  repaired  to  a  gambling- 
boose  and  pledged  tbe  diamonda  to  the  ke«)er 
of  tbe  house,  fully  warrants  the  finding  that 
heobtained  possession  of  the  property  by  iraud. 
If  the  plaintiff  bad  sold  and  delivered  the  dia- 
monds to  Barker  upon  these  representalions, 
and  Barker  had  resokl  to  tbe  defendant,  be 
being  an  inaoceo'  purchaser,  the  plaintiff  could 
not  maintain  this  action.  It  is  well  settled  that 
when  goods  are  obtained  ftrom  thdr  owner  by 
fraud,  and  tbe  facts  show  a  sale  to  the  party 
guilty  of  the  fraud,  an  innocent  purchaser  of 
tlie  goods  from  the  fraudulent  vendee  for  vnlue, 
and  without  notice  of  the  fraud,  will  take  the 
title.  The  true  inquiry  is,  Did  tbe  owner  in- 
tend to  transfer  both  tbe  property  in  and 
possession  of  the  goods  (o  tbe  person  guilty  of 
tbe  fraud.  If  be  did ,  there  Isb  contract  of  sale, 
however  fraudulent  tbe  device,  and  the  prop- 
erty passes,  and  subsequent  innocent  purcbas- 
era  for  value  will  be  protected.  BoteJet/  v. 
BU/eUno,  12  Pick.  312;  Perkint  V.  Andenon,  65 
Iowa,  398;  1  Panons,  Coat.  It20.  AaH  see 
Oeweoo  BtareS  f  oetory  v,  Lendrum,  67  Iowa* 
57S,  In  which  the  rule  announced  Is  recognised, 
but  held  not  applicable  to  an  attaching  credi- 
tor of  the  fraudulent  vendee.  Robinton  v. 
Pogue.  8«  Ala.  257;  Hutchinton  v.  Watkiru.  17 
Iowa,  475:  Chicago  Dock  Co.  Y.Foeter,  48 111.507. 

But  this  rule  bas  no  application  unless  there 
is  an  actual  sale  of  the  property  by  the  alleged 
vendor.  If  one  delivers  proporty  to  another  as 
a  mere  bailee,  a  purchaser  from  tbe  bailee  ac- 
quires no  title,  however  innocent  he  may  be. 
He  bas  no  more  right  to  aseert  title  to  the  prop- 
erty than  If  it  had  been  stolen,  and  bis  pur- 
chase had  been  from  the  thief.  Tbe  principle 
upon  which  this  distinction  rests  Is  that  the 
vendor  In  the  cases  last  supposed  does  not  part 
with  the  title  to  tbe  property,  nor  does  he  have 
any  such  intention,  and  tbe  fraudulent  posses- 
sor of  tbe  property  can  convey  no  title  to  any 
third  person,  however  innocent;  for  no  prop- 
erty bas  passed  to  blmself  from  the  true  owner. 
Benjamin,  Sales,  86S;  Rt^tHxmgk  v.  iMpotd, 
68  Tex.  254;  CttwtA  v.  MOkOI*,- 17  Or.  4llL 
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It  h  venr  jAaiu  that  the  tnasactioD  between 
the  plaiDtm  sod  Barker  did  Dot  pass  tbe  title 
of  the  diamonds  to  Barker.  He  did  Dot  pre- 
tend or  claim  that  be  wanted  to  purchase  dia- 
noods.  He  was  tntmsted  with  toe  posaesBion 
of  them  merely  as  tbe  agent  of  tbe  plaintiff, 
and  instead  of  returning  them,  be  embezzled 
them  hj  pawning  them  in  a  gambling-house, 
aod  by  subsequently,  Id  coDnection  with  tbe 
keeper  of  tbe  bouse,  selling  them  to  the  de- 
fendant Tbe  authorities  appear  to  beuni* 
form  that  In  nidi  case  tbe  purchaser  from  a 
mere  agent  or  bailee  acquires  no  title,  even 
though  be  pay  value,  and  has  no  notice  of  the 
einbnzlement,  and  that  the  rule  eareat  emfiar 
applies.  It  is  idle  to  contend  that  Barker  did 
not  hsve  the  criminal  Intent  to  embezzle  tbe 
diamonds  when  he  obtained  poosession  of  them 
from  the  plaintifl.  There  is  no  evidence  that 
he  had  any  friend  who  was  in  need  of  diamonds. 
All  of  his  acts  snbaequenL  to  tbe  time  he  ac- 
quired possession  lodlrate  that  bis  purpose,  from 
the  inception  of  bis  enterprise,  was  not  to  pro- 
cure a  purchaser  for  the  property,  but  to  ap- 
propriate It  to  bis  own  use.  liiere  are  no 
other  questlws  Id  the  case  which  demand 
condderatlon. 

Tht  Jvdfment  «f  (Ae  Dittria  Court  i»  qf- 
frmed. 


BBYNOLDS  &  CHURCHILL.  AppU., 

V. 

Q.  W.  HANES  et  al. 


(  Iowa. 


TbapewcwdsofapoUeyoflBntraiiee  on 
tha  booka  and  Inatrnmenta  of  a  idtjrst- 
clan,  whlota  are  br  statute  exempt  from  sale 
under  execution  for  bis  debts,  are  also  exempt. 

(October  9,  unj 

APPEAL  by  plaintiffs  from  a  jodgment  of 
the  District  Court  for  Fayette  County  in 
CiTOr  of  defendaoti  In  a  proceeding  by  gar- 
nWHBent  to  enforce  pavmeDt  of  a  judgment  in 
fsTor  of  plaiotlffs  out  of  the  proceeds  of  a  policy 
of  fire  lofniraace,  upon  ceriain  books  and  iDSiru- 
ments  belonging  to  defendant  Uanee,  which 
bad  been  desUoyed  bv  fire.  Affirmed, 
The  facts  are  stated  Jo  the  opinion. 


Me$ara.  Oeor^  H.  PUlUps  and  Aias- 
worth  A  Hobson,  for  appellants: 

Tbe  proems  of  exempt  insured  property  are 
not  exempt  while  In  the  bands  <d  the  Insarer, 
in  the  absence  of  a  statutory  provWon  making 
it  so. 

WoMt«r  vJFage,  54  N.  H.  126,  80  Am.  Rep. 
128;  Smith  v.  Batcliff.  66  Miss.  688. 

There  are  numerous  cases  in  Iowa  which  are 
in  favor  of  tbe  position  of  appellants. 

See  Webb  v.  mt,  07  Iowa,  712;  Oram  v. 
White.  87  Eao.  S19;  Bpaman  v.  AldrieJi,  196 
Haas.  118;  Qmneil  v.  fUk,  54  Vt.  881;  Trip- 
lett  V.  Graham,  68  Iowa,  136;  UeUe  v.  Stephen- 
ton,  68  Iowa,  270;  Robion  v.  Walker,  82  Ky. 
60,  56  Am.  Rep.  878;  Friend  v.  Gareelon,  77 
Me.  25,  52  Am.  Rep.  780;  Ketlogff  v.  Waite,  12 
Allen,  529;  Oook  v.  Eolbrook.  6  Allen,  572. 

Tbe  proceeds  of  personal  property  exempt 
from  execution,  voluntarily  sold  by  toe  owner, 
are  not  exempt 

Harrier  v.  Faeaett.  56  Iowa,  264. 

While  life  insurance  policies  may  be  exempt 
from  execution  under  our  Statute,  property 
acquired  1^  sale  or  assignmait  thereof  Is  not 

Friedlander  v.  Mahon^,  81  Iowa.  811. 

Tbe  proceeds  of  a  pohcy  of  insurance  upon 
the  life  of  tbe  husband  or  wife  are  not  exempt 
from  the  debts  of  tbe  survivors  after  tbe  pro- 
ceeds shall  be  realized. 

Smedley  v.  Felt,  48  Iowa,  607. 

The  Exemption  Law  cannot  be  le^lly  or 
properly  coQsirued  to  apply  to  exemptions  not 
therein  eireo. 

Mitchell  V.  Joifee,  69  Towa,  121;  Charlm  v. 
Lamberion,  1  Iowa,  485;  Cfiriety  v.  Dyer,  14 
Iowa,  436:  SUton  v.  Bobtneon,  88  Iowa,  808; 
Oiean*  v.  J>ete^,  47  Iowa.  414. 

Mr.  D.  W.  Clementa.  for  appellee: 

The  law  applicable  in  this  case  should  receive 
a  liberal  construction,  and  one  that  will  cany 
out  tbe  spirit  and  object  sought,  as  wdl  as  the 
letter  of  the  Statute. 

Bn»n  V.  Balden,  18  Iowa.  125;  Dazie  v. 
Mumpltreg.  22  Iowa,  137, 140;  Saiter  v.  Beaton, 
62  Iowa,  468.  466. 

Tbe  more  libentl  construction  given  hy  this 
and  other  conrta  of  last  mMrt  not  only  in- 
cludes articles  embraced  In  tbe  tetter,  but  aUo 
those  coming  within  tbe  spirit  and  intent  of 
tbe  Statute. 

Under  a  statute  exempting  a  cow,  her  butter 
was  held  to  be  alao  exempt  although  not 
enumerated. 


Son.— ffzemiiHon  Law  AouM  reeetve  a  Iflwnil 
eonetrwtbm. 

Ute  Statute  exempUof  certain  property  of  the 
Mitor  from  exeoution  ^ould  be  talrlr  construed 
to  enable  tbe  debtor  to  enjor  such  property.  If 
vbennicti  property  1b  wrongfully  taken  from' the 
debtor  ogaiost  this  will,  the  law  does  not  atTord 
Um  an  adequate  remedyfor  the  Injury  and  pro- 
tect Um  la  its  enforoement  the  Statute  fs  to  the 
extent  of  tbe  failure  rendered  nugatory.  Buch 
coDStructlon  should  be  adopted  as  will  secure  the 
debtor  In  tbe  enjoyment  of  tbe  exempt  property, 
sod  afford  bim  an  adequate  and  complete  remedy 
foravlolatkmof  hlsrlght  Andrews  v.  Bowan,  S8 
Hov.Pr.ua. 

■ven  an  agreement  "to  waive  all  exemptiona  to 
prapetty"  creates  no  estoppel,  and  in  the  eye  of 
tbe  law  such  a  contract  la  hard,  oppressive  and 
nneoneeionaMe,  and  totally  void  aa  in  oontravea- 
1IL.B.A. 


tkm  of  tbe  q>lrit  of  oar  atatutea,  and  <tf  publlo 
policy.  Harper  v.  Leal,  10  How.  Pr.  SK. 

A  fltatute  exempting  property  from  levy  and  sale 
Is  not  to  tw  construed  strictly,  but  so  as  to  carry 
out  tbeObvlonslntentlOB  of  ttaelaw-makn'.  •  Wash- 
bum  v.  Ooodheart,  nut  89;  Hatnes,  ffteetlBe,  SBT, 
note. 

Where  personal  property  was  tnsured,  and  a  Are 
renders  an  insurance  company  liable  to  replace  tbe 
furcituTC  destroyed  or  Its  equivalent  In  money,  it 
has  t>een  held  that  for  a  reasonatde  thne  the  debtor 
has  a  right  to  tbe  money  due  from  tbe  Insurance 
company,  to  replace  tbe  articled  of  household  f  ur> 
nlture,  if  tie  has  not  used  other  means  for  that 
purpose.  Gooney  v.  Cooney,  ffi  Barb.  SSL 

Exemption  in  favor  of  debtors  is  favored  by 
lltwral  Interpretations.  Tbe  Exemption  Law  of  a 
State  bars  an  execution  on  a  Judgment  In  favor  of 
the  United  States.  Flak  v.  0*ileU,  100  U.  8. 280, 
Led.  198. 
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iMviU  f.  Jfejesir.  *  Tt.  848,  19  An.  Sec 

718. 

The  proceeds  of  a  Tolantaty  sale  of  an  ex- 
empt cow  were  beld  exempt. 

ifuttiken  V.  WirOer,  2  Dur.  25«. 

A  judgment  (or  damages  by  reasoo  of  tbe 
■eisure  and  sale  of  an  exempt  iiorse  oo  encu- 
tloD  was  held  exempt. 

Tilhtttm  V.  WoUott,  48  N,  Y.  188. 

The  proceeds  of  exempt  property  In  exoeea 
of  a  cfaattcl  mortgnge  thereon  were  exempt. 

Eean»  v.  8t.  Pavl  Harvetter  Worka,  63  Iowa, 
804;  Brainard-w,  Mmmonn,  67  Iowa,  646.  See 
also  Vami  v.  Humpkrey,  22  Iowa.  187;  Patter- 
ton  T.  Johnwon,  S9  lowa.  897,  400. 

Where  exempt  property  is  invaded  and  con- 
Tcrted  in  whole  or  Id  part  into  a  money  dalm, 
against  tbe  wfll  of  the  owner,  the  money  col- 
lected Iherem  ia  anmpt,  at  least  fw  a  reason- 
able time. 

Kaiser  v.  Beaton,  62  Iowa,  468;  S(e6Mn<  v. 
Pedtir,  29  Vt.  380;  Keyet  v.  Rinet.  87  Vt.  260; 
UiieheU  t.  Milhoan,  if  Kan.  617;  UoughUm  r. 
Lee.  60  Cal.  101;  Co<nieBT.  Ooonev,  6S  Barb. 
624:  TatoUon  t.  Wolcott,  48  N.  Y.  188. 

A  judgment  for  damages  to  the  homealead 
by  fire  was  held  exempt. 

Mvdge  v.  Lanning,  68  Iowa,  641. 

Also  money  In  the  bands  of  tbe  sheriff  under 
condemaatloB  proceedhiga  for  railroad  right  of 
way. 

Kaiter  t.  Beatm,  tufra.  See  also  Chieago 
8.W.It.Co.  T.  Swinneg,  88  Iowa,  182. 

Beek,  Oft.     delivered  the  opinion  of  the 

court: 

1.  The  pMntffh  caused  process  of  garnish- 
ment to  be  issued  against  tbe  Capitol  Insurance 
Company  upon  a  judgment  against  defendant, 
claimingtbat  the  insurance  company  is  a  debtor 
of  defendant  upon  a  poHcy  issued  to  blm  upon 
wblcb  there  had  been  a  loss  of  the  property  In- 
sured. A  motion  to  dismlsa  the  proceeding 
was  sustained,  upon  the  grounds,  which  were 
not  dispoted,  that  tbe  property  insured  was  ex- 
empt from  execution,  being  books,  lostruments. 
etc.,  used  by  defendant,  who  was  a  pbrsiclan 
and  sorReon,  in  tbe  practice  of  bis  profession. 

2.  TTie  question  presented  for  decision  by  the 
record  is  this :  Are  tbe  avails  of  insurance 
upon  personal  property  wbtch  Is  exempt  under 
tbe  Statute  from  debts  of  tbe  assured  also  ex- 
emptT  The  Statute  (Code,  $8072)  declares 
that  "  if  the  debtor  is  a  resident  of  this  State, 


and  is  the  bead  of  a  family,  he  nay  bold  ex- 
empt from  executloo  "  certain  personal  prop- 
erty,  which  Iitclndes  the  boolta,  instrumente, 
etc.,  of  a  pbysiciaa,  the  property  covered  br 
the  policy  of  insurance  in  this  case.  There  u 
□0  provision  as  to  the  exemption  or  llabiliQr  of 
tbe  proceeds  or  avails  of  anch  property  wben 
disposed  of  by  sale  or  otherwise. 

3.  Tbe  purpose  of  Ibe  Statute  is  to  secure  to 
tbe  debtor,  who  is  tbe  head  of  tbe  family, — a 
physician  and  surgeon  In  this  case,— the  iustru- 
mcnts.  books  and  other  articles  which  enable 
him  to  practice  bis  profession.  Its  purpose  is 
to  secure  the  necessaries  of  life — food,  raiment 
aud  shelter — to  families  who  are  dependent 
upon  beads  thereof,  by  securing  to  them  tbe 
lastmmenta  and  means  by  tbe  use  of  which 
they  are  enabled  to  support  their  families.  Tbe 
exemption  is  plainly  for  the  benefit  of  families 
of  debtors,  for  tbose  having  no  family  can 
claina  no  exemption.  The  Statute  must  be  lib- 
erally construed,  to  carry  out  its  purpose  and 
spirit.  Bnwn  t.  Bagden,  18  Iowa,  128 ; 
T.  Humphrey,  22  Iowa,  189 ;  Kaitar  v.  Staton, 
62  Iowa,  468. 

Tbe  debtor  in  the  case  before  us  was  author 
ized,  under  tbe  Statute,  to  hold  tbe  property 
in  question  exempt  from  debts,  if  it  were  used 
for  the  purpose  of  bis  profcssioD.  It  is  plain 
that  the  use  for  whleb  tbe  property  was  kept 
determined  tbe  question  of  its  exempUon.  The 
books.  Instruments,  etc.,  of  the  pby^cisn  and 
surgeon  may  be  kept  subject  to  the  authority 
to  change  them,  by  sale  or  otherwise,  in  order 
to  procure  tbose  of  better  character  or  im- 
proved coDstructioo.  It  is  plain  that  tbe  physi- 
cian may  sell  hla  books,  uid  replace  them  by 
better  ones.  Such  sale  Is  a  pn^r  use  of  bis 
books  and  iDstruments  in  bis  professton.  An- 
other proper  use  of  bis  books  and  irsiruments 
is  their  preservation  from  injury  and  destruc- 
tioD.  He  may  insure  them,  to  protect  himself 
and  family  from  loss  from  fire.  Tbe  fact  that 
they  were  Insured  would  not  make  them  sub- 
ject to  his  debts.  If  they  are  destroyed  by  fire, 
the  indemnity  secured  by  insurance  stands  In 
tbe  place  of  the  lK>oks.  It  Is  intended  to  pre- 
serve the  physician's  library  by  securing  means 
for  its  restoration  afterit  is  lost  byfire.  Surely 
that  indemni^  which  is  tbe  indebtedness  of 
the  insurance  company,  or  the  money  p^d  by 
it,  stands  in  the  place  of  the  library,  and  ought 
to  be,  as  it  is,  exempt  from  execution.  Tbe 
money  due  on  tbe  policy  stands  In  the  place  of 


BzemptioD  Laws  seek  to  promote  the  geoeral 
welfare  of  sooiety  by  taking  from  the  bead  of  a 
family  the  power  to  deprive  it  of  ocrtuln  property 
by  oontractJag  debts  wliich  wlU  enablo  creditors  to 
take  such  property  to  execution.  Parties  ougbt 
not,  therefore,  to  be  permitted  to  contravene  the 
policy  of  the  law  by  contraot.  Kneettle  v.  New> 
oomt),  22  N.  Y.  219:  Crawford  v.  Lockwood,  9  How. 
Pr.  617;  Harper  v.  Leal,  10  Bow.  Pr.  276.  Contra, 
IfcKiaoey  v.  Header,  8  Watta,  84:  Case  v.  Dun- 
more.  23  V%.  93;  Lauck^s  App.  21  Pa.  126:  Bowman 
T.  Smiley.  31  Fa.  SaS;  AndersoB,  Idw  Diet  title, 
KiatiTptian. 

Id  most  of  the  States,  and  probably  In  the  lorger 
numlier  ot  cases  in  all  the  States  where  thta  exemp- 
tion Is  claimed,  it  must  t)e  done  by  tbe  debtor  for 
whoae  benefit  the  provtslon  of  the  Statute  applies. 
In  IlllDiris  at  least,  however,  where  the  subject  of 
anmisbment  is  wages  do*  an  amployi,  and  8u<di 
18L.aA. 


wagee  are  exempt.  It  Is  tbe  duty  of  the  employer 
when  Ramlsbed  to  make  tbe  claim  for  him.  Thus. 
If  a  railroad  company  pay  over  to  the  plaintiff, 
when  it  Is  garnished,  wages  exompt  by  law,  when 
the  employ^  to  whom  such  wages  are  due  la  the 
head  of  a  famUy.  It  will  still  be  Hable  to  the 
employe.  Chicago  &  A.  R.  Oo.  v.  Bagland,  si  ni.  8TS. 

So  in  Vermont,  where  tbe  garnishee  knows  that 
mooey  to  bis  bands  was  received  for  a  pensloo  doe 
the  defendant  from  tbe  government,  and  is  for 
that  reasoii  exempt,  he  oanoot  t>e  charged,  and 
should  at  least  bring  thla  tect  to  tbe  knowledge  of 
the  court,  if  not  make  a  complete  defense  against 
the  prooeedlng  by  which  he  is  sought  to  tw  held  as 
garolshee.  Hayward  v.  Clark,  60  VL  fl2;  Adams  r. 
Ncwall,  8  Vt.  IfiO;  Lock  v.  Johnson,  38  Me.  ISi; 
Pierce  v.  rhlcago  ft  N.  W.  B.  Oo.  88  Wis.  288;  Webb 
V.  Holt,  67  Iowa,  7U;  t  Wate,  AttaOhm.  1 401. 
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Ae  property  destroyed,  and  tiits  mtut  be  true 
wbether  the  nKHiey  takes  tfae  place  of  Ibe  prop- 
erly by  contract,  or  U  acquired  invitum  by 
proMedingB  ualnst  the  owner. 

It  is  plun  uat  a  trespass^,  by  appropriating 
the  property  and  oonvertfnff  it  to  his  own  use, 
cannot  make  it  subject  to  the  payment  of  the 
ownei's  debt*  by  holding  the  value  of  the  prop- 
erty the  meoaure  of  the  debtor's  damages  for 
the  tmpase,  subject  to  gamiiihment  by  the 
mditOTL  If  he  could  do  this,  it  would  be  a 
fODTentent  method  to  defeat  the  exemptions  of 
Ibe  Statute.  As  ve  before  remarked,  the  ob- 
ject of  the  Statute  to  to  secure  to  tbe  family  the 
oeneflt  of  certain  property.  These  beoeflts 
(annot  be  enjoyed  unless  the  debtor  have  the 
HDreatrfcted  use  and  control  of  tbe  property, 
free  from  liability  toe  debts  as  loi>g  as  It  is 
owned  and  used  by  him.  When  It  is  used  for 
otho-  purpoees  than  the  sapport  of  tbe  family 
It  becomes  liable  for  debts.  But  the  change  of 
Ibe  property  into  moiHy  win  not  Indicate  an 
immedute  abaadonnient  of  the  claim  of  ek- 
nnption  to  tbe  money  on  tbe  ground  of  a  pur. 
pose  to  invest  it  in  tike  or  other  exempt  prop- 
erty. Uoiflan  opportuDityexiBtstomakesuch 
isTestineDt,  which  is  not  a  cbange  of  articles  of 
exempt  property,  the  debtor  ought  not  to  be 
presainea  to  abaodon  bfa  (dalm.  The  debtor, 
u  we  have  seeti,  has  tiie  autbori^  to  change 
the  artldes  of  exempt  property  tiv^sale  and 
purehaie,  wdiaDge,  m  otberwae.  fle  cannot 


be  presumed  to  hare  abaodoDcd  bla  right  to- 

this  authority  until  be  has  had  an  opportqnity 
to  exercise  it.  The  creditor  eaonot  oomplsio 
of  its  exercise.  He  is  defeated  of  no  risbt 
thereby.  The  property  Is  held  freeof  bto  debt, 
aod  he  Is  not  prejudiced  by  the  change  to  the 
other  like  property. 

These  doctrines  and  conclnsions  find  support 
in  the  following  decisions  of  tbls  court:  Kaiter 
V.  SitOcn,  63  Iowa,  468 ;  Mudge  v.  banning, 
68  Iowa,  641.  See  also  cases  cited  in  Kaiaer 
V.  Seaton,  aupra,  and  tbe  following:  Eoaru  v. 
St.  Paul  Hanetter  Work$,  68  Iowa,  304; 
Brainard  v.  Simmons,  67  Iowa,  646;  Leavitt  v. 
Metcatf.  2  Yt.  849;  MvUiken  t.  Winter,  3  Du- 
vail,  266;  TtOotton  t.  Wakett,  48  K.  Y.  168. 

Counsel  for  plaintiffs  cite  Wooster  y.  Page^ 
S4  N.  H.  1S6.  It  is  not  in  harmony  with  our 
ooQclusioos.  Wo  think  that  tbe  reasoning  up- 
on which  It  is  based  is  not  sound.  Other  casea 
cited  by  the  same  counsel  are  not  in  conflict 
with  our  conclusions.  They  are  to  tbe  effect 
that  sales  of  exempt  property,  with  no  purpose 
to  reinvest  tbe  avails  in  other  like  property,  or 
to  exchange  the  articlea  of  exempted  property, 
or  are  cases  luvolving  tbe  exemption  of  pen- 
sion  money,  and  some  other  cases  involving 
like  questions,  none  of  which  are  In  conflict 
with  our  ooDciosioiu  in  thto  ease. 

We  reach  tbe  conclusion  that  Me  hidgment 
tf  tAa  Diatriet  Oawrt         to  be  ajbr  mtd. 


KOBTH  CABOLINA 
JAKKSVnXE  A  WASHINQTOir  R.  CO., 
c. 

A.  FISHER 

Aa  bslhai  may  btt  appolntod  a  doputr 
■herUf  uoleM  otherwise  provided  by  statnte, 
sHbonch  nnder  liie  State  Constitution  be  oanaot 
teaa-oOoer.*' 

(October  18, 1801.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
fioperior  Oonrt  for  Beaufort  County  dis- 
BlKiBg  tbe  aetimi  for  want  of  togal  lernce  of 
pooesi  Senned. 

Btatemeot  by  Avwr,  J.t 

This  was  a  civil  action  origlnallv  Instituted 
before  t  jostice  <^  the  peace,  arnl  Drought  by 
■ppeal  to  the  Saperior  Court  of  BeanfMt  Coun- 
ty, hi  wbieb  court  It  was  tried  at  the  Hay 


SUPREME  COURT. 

Term.  1890.  before  WblUber,  J,  Tbe  return 
of  tbe  officer  upon  the  aummoDS  was  as  fol- 
lows: "Received  March  24.  1890.  Served 
March  24,  1890,  by  reading  tbe  within  sum- 
mons to  A,  Fisber.  R  T.  Hodges,  Sheriff. 
By  J.  H.  Hodges,  D.  8." 

Both  in  the  court  of  the  justice  of  the  peace 
and  Id  tbe  superior  court  the  defendant  entered 
a  special  appearaoce,  and  moved  to  dismiss 
for  want  of  service,  because  James  H.  Hodges, 
who  actually  served  tbe  summons  as  deputy 
for  K.  T.  Hodges,  was  at  the  time  of  serving 
It  under  the  age  of  twentv-one  years.  It  was 
admitted  In  both  courts  that  he  (James  n.)  was 
not  twenty  one  years  old  on  said  24th  Maroh, 
1890,  wbeo  said  summons  was  served  by  bim. 
From  the  judgment  of  tbe  court  dismissing  tbo 
action  the  plaintiff  appealed. 

Mr.  John  H.  Small  for  appellant. 

Mr.  Charles  F.  Warrea,  for  appellee: 

By  Const,  art.  6,  §g  1,  4,  the  age  at  which 


Mora.— Infante  a«  deputir  Aenft. 

At  eonnon  law  Um  oflloa  of  ahtilll  mlgnt  he 
nttitsd  to  one  In  fee,  and  tbe  grant  was  not  void 
•itboagh  tbo  ofltoe  nrtgtac  deeoend  to  an  Infant 
Bernel^  Ckae,  ft  Ooko,  r& 

The  UMBO  urifftted  by  Abbott,  Ch.  J„  for  tbe 
vatMItT  ot  Booh  sraota  was  that  respoiulble  depu- 
ties Kl(ht  be  appointed  od  behalf  of  Infaots  in  case 
UwoSosdesoeodedtoOiem.  Clarldge  v.  Favyn,  6 
B»m.  *  AW.  M. 

An  tntint  could  not  be  appointed  general  depu- 
*J  «fc»Tiff.  bat  might  be  dtpatMl  to  nm  ■  puHcn- 
«  HeCrsekM  t.  TodO,  1  Ktn.  ItfS. 

13  L.  R.  A. 


Under  tbe  Vermont  statutes  a  special  depatatlon 
for  the  mrvloe  of  a  partlenlar  writ  k  valid.  Bar^ 

rett  V.  Seward,  nvu  ITS. 

It  baa  also  been  b^d  valid  In  Kew  Hampshire. 
Moore  V.  eravea,  8  N.  H.  411. 

Women  at  deputv  Oerkt. 

Tn  strict  aniiloerT  to  tha  doctrine  of  tfae  principal 
case  are  tbe  followinic  authorities  holdlcfr  that  a 
woman,  tbough  Incompetent  to  bold  the  office  of 
clerk  of  oourt,  maj  lawfully  be  appointed  deputjr 
clerk.  Warwick  r.  Slate,  S(  Ohio  Bt  21:  JelTriee  v. 
Harrington.  11  Colo.  Ifll:  Wilson  v.  Oenesee  Circuit 
Judge  OlUsh.)  Oct. «,  1091.  w  p.  F. 
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persons  may  become  officers  is  fixed  at  twenty- 
one  years. 

By  section  2067  of  Uie  Code  tt  Is  provided 
that  no  person  shall  be  eligible  to  the  office  of 
sheriff  who  is  not  of  the  age  of  twenty-one 
years,  etc. 

If  the  position  of  deputy  sheriff  is  an  office 
tinder  the  laws  of  North  Carolina,  then  it  would 
seem  to  be  reasonably  clear  under  the  Constitu- 
tion of  North  Carolina  and  the  Statute  above 
rererred  to  that  a  minor  is  ineligible. 

In  Cuckwn  v.  Winter,  3  Uann.  &  R.  813, 
service  Iw  an  Infant  acting  as  depn^  was  held 
as  illegal. 

AveiT**       delivered  tbe  oi^lra  of  the 

court: 

A  sheriff  is  liable  to  answer  Id  damages  for 
anrwrongful  actof  bis  deputy  done  undercolor 
of*  his  office,  for  which  the  sheriff  would  have 
incurred  such  liabilityhadbedonetbeact  him- 
self, and  in  all  such  cases  be  and  bis  deputy 
are,  in  contcmplHlion  of  law  one  person.  Mur- 
fKB.  Sheriffs,  %  20.  69,  60,  63.  So  far  has 
this  doctrioe,  as  to  all  wrongful  acts  of  the 
deputy  done  eotorg  officii,  been  carried  by  this 
court,  that  a  demand  on  a  defaulting  deputy 
for  money  collected  by  bim  in  that  capncity 
has  been  declared  equivalent  to  a  demand  on 
the  sheriff.    LyUs  v.  WiUon,  26  N.  C.  226. 

While  a  deputy  is  professing  to  act,  and  in- 
ducing otiiers  to  believe  that  he  is  acting,  un- 
der color  of  his  office,  bis  personality,  like  that 
of  other  agents,  seems  to  be  merged,  in  legal 
contemplation,  in  the  person  of  the  sheriff  un- 
der whose  directions,  as  principal,  he  is  sup- 
posed to  act.  Murfree.  Bberiffs,  20,  61. 
The  service  of  the  summons  is  a  mere  minis- 
terial duty  which  can  be  performed  by  a  depu- 
ty, where  the  law  gives  the  right  to  appoint 
one,  and  even  aa  between  bim  and  third  per- 
sons bis  official  acts  are  considered  those  of  the 
sheriff,  done  by  his  lawfully  constituted  agent. 
The  right  to  appoint  under  shcriffs  or  bailifb 
and  deputies  is  not  always,  if  generally,  regu- 
lated statute.  These  subordinates  are  the 
servants  and  agents  of  the  sheriff,  and  bis  re- 
sponsibility for  tbem  and  relations  with  them 
ate  controlled  generally  by  the  law  governing 
the  relaUon  of  [ffinctpal  and  agent.  Id.  gg  16, 
60.  While  policy  may  have  induced  the  courts 
to  hold  bis  responsibility  in  some  instances  to 
be  greater,  never  less,  than  that  of  a  principal 
for  the  acts  of  bin  agent  within  the  scope  of  the 
agency,  our  Code  Is  still  silent  as  to  the  manner 
of  sppoinlment  or  the  distinct  duties  of  both 

general  and  special  deputies,  while  this  court 
as  declared  that  there  is  no  provision  of  the 
common  law  which  requires  the  deputatlcm  of 
a  sheriff  to  be  In  writing,  and  that,  in  any  ac- 
tion against  a  sheriff  for  the  misconduct  of  a 
person  alleged  to  be  his  deputy.  It  is  not  neces- 
sary to  prove  a  deputation,  but  it  Is  sufficient 
simply  to  show  that  the  person  acted  as  deputy 
with  the  consentor  privityof  thesherifl.  State 
V.  AUm,  27  N.  0.  86;  BtaU  v.  Melntoth.  24  N. 
C.  68. 

In  some  of  the  States  statutes  have  been  en- 
ncted  providing  for  the  appoinlraentof  general 
deputies  and  bailiffs,  and  prescribing  certain 
duties  and  liabilities  arlDingoutof  the  position; 
and  the  Interpretations  of  these  laws  have  given 
rise  to  some  coofusioQ,  and  ^psieot  conflict. 


in  tbc  dectdons  of  different  Ststea.   In  8om« 

of  these  Slates  we  find  distinctions  drawn  by 
the  courts  as  to  the  duties,  powers,  and  liabili- 
ties of  general  deputies,  coming  within  the  pro- 
visiona  of  tbeir  statutes,  and  special  deputies, 
who  are  left  as  at  common  law  to  be  treated  aa 
the  trusted  servants  or  agents  of  the  iherilt. 
Froetor  v.  WaHer,  13  Ind.  660. 

In  North  Carolina,  both  general  and  special 
deputies  may  be  appointed  by  the  sheriff  with- 
out writing,  and,  when  they  act  with  bisasseot 
or  privity,  they  are  either  his  general  or  special 
agents  as  to  the  discharae  of  bis  miaislerial 
duties,  and  are  accountable  to  him  as  such. 
An  individual  can  unquestionably  constitute  an 
infant  bis  agent,  and  subject  himself  to  re- 
sponsibility for  all  acts  of  mt  latter  within  the 
scope  of  the  agency.  Wharton,  Ag.  §S  15, 16; 
1  Lawson,  Rights,  Remedies  &  Practice,  %  6; 
Stoiy,  Ag.  %  7. 

In  the  absence  of  statutory  Testrietioos,  we 
see  no  reason  why  a  minor,  amwinted  by  the 
sheriff  as  his  general  or  special  deputy,  should 
not  have  the  power  to  perform  a  mere  minis- 
terial duty  of  bis  office,  such  as  serving  a  sum- 
mons issued  In  a  civil  action.  Murfree,  Sher- 
iffs. %  71;  Jtfe&M  T.  Eattih  8  Stew.  (Ala.)  307i 
BarreU  T.  Seteard.  22yt.  176;  MiUer  v.  MeSfil- 
Ian,  4  Ala.  530;  EWell,  Evans,  Ag.  MO,  41. 
Indeed.  Judge  Story  says  (in  a  note  to  section 
149  of  his  work  on  Agency):  "  There  is  a  dis- 
Linction  between  doing  an  act  by  an  agent  and 
doing  an  act  by  a  deputy,  whom  the  law  deems 
such.  An  agent  can  only  bind  his  principal 
when  he  does  the  act  in  the  name  of  bis  princi- 
pal. But  a  deputy  may  do  the  act  and  sign  bia 
own  name,  and  it  binds  the  principal;  for  the 
deputy,  Iq  law,  has  tbe  whole  power  of  the 
principal."  This  citation  is  made  not  to  give 
approval  to  tbe  distinction  drawn  by  bim,  but 
to  show  that  the  learned  jurist  considered  a 
deputy*  as  sustaining  the  relation  of  an  agent 
to  the  officer  who  appoints  bim.  If  a  depu^- 
shoiff  were,  by  law.  conslliuted  an  officer,  and 
the  mode  of  appointing  him  and  inducting  him 
into  office  were  prescribed,  as  in  some  of  tbe 
States,  our  view  of  this  casemi^t  be  material- 
ly different.  Ouyman  v.  Burtit^nu,  86  HL 
m\  Murfice,  Sheriffs,  72. 

The  quallflcationaof  no  offlon*  are  clearly  set 
forth  in  sectioDS  4  and  S  of  article  6  of  tbe  Con- 
slitutlon,  sod  it  is  declared  essential  that  bo 
should  be  "twenty-one  yearsuid;"  but  we  find 
DO  provision  in  our  Constitution  or  laws  which 
restricts  the  right  to  appoint  agents  on  the  one 
band,  or  the  liability  for  their  acts  on  Mie  other. 
In  Yeargin  v.  Siler,  88  N.  C.  84B,  Justice  Dil- 
lard,  for  the  court,  says:  "  The  rule  in  mat 
ters  Judicial  \%ddegatu»  non  potest  delfgare;  but 
in  duties  miaistenal  tbe  officer  may  act  in  per- 
son or  by  deputy,  of  bis  own  choice  and  ap- 
pointment." Wethink  that,  in  the  absence  of 
any  statutory  restriction,  the  sheriff  has  tbe 
power  to  appoint  a  minor  bis  general,  as  well 
as  bis  spectol,  deputy,  and  clothe  him  with  tbe 
power  of  a  bailiff,  as  to  his  ministerial  datles. 
as  effectually  as  be  could  constitute  bim  hia 
agent  to  attend  to  private  business  for  him  aa 
an  individual.  Broom,  Legal  Maxims.  619. 
The  current  of  authority  In  this  country  sus- 
tains this  view.  It  Is  true  that  in  tbe  English 
case  cited  by  counsel  (Ouekmm  v.  Winter,  3 
Mann.  &  R  818)  the  conrt  held  that  tt 
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Ul^Iy  Improper  tor  ft  dwifl  to  Intnut  the 
■tirtce  of  a  mmmt  in  nplevfn  to  an  tofaiit, 
iMcaose  tbe  depnty  authorized  to  taxe  pos- 
ansioD  of  tbe  goods,  and  was  responsible  for 
the  custody  of  tbem,  and  that  service  of  the 
TTBirant  by  the  infant  was  illegal.  Tlie  learned 

edee  wbo  tried  the  case  below  was  doubtlera 
fiiKDced  by  tbia  authority  in  taoldine  the 
nrrioe  vend  ui  onr  case.  Bat  tbeconcluMooof 
tbe  coart  in  Cttekton  Winter  seems  to  be 
based  upon  the  Idea  that  a  defendant,  whose 
goods  were  tnben  for  rent,  had  no  remedy  for 
nn  uolawful  seizure  except  against  tbe  deputy. 
That  difBculty  is  met  by  holding  that  the  sher- 
iff is  civilly  responrible  for  the  unlawful  acts 
of  his  deputy  to  tbe  extent  to  which  be  would 
be  li-ible  if  be  had  acted  in  bis  own  proper  per- 
son; sod  that  be  selects  and  appobts  hisagents 
at  his  own  hazard,  third  parties  having  no  in- 
terest in  the  security  he  may  exact  from  them. 
Hurfree,  SberilEs,  t£g  30,  50,  60.  64.  Thus  in 
every  way  the  courts  of  this  country  have,  in 
tbe  absence  of  specific  statutory  provisioos,  ad- 


Justed  the  powcnot  aberifft  and  their  deputies, 
and  their  uabiUttea  to  the  public  and  to  each 
other,  aecoidtng  to  the  rules  which  deiermioe 
the  duties  and  responribilitT  of  principal  aod 
agent,  and  have  recognizea  tbe  right  of  the 
sheriff  to  select  such  agents  for  the  discharge 
of  mere  ministerial  duties,  a?  an  individual 
could  appoint  and  constltnte  for  tbe  transac- 
tion of  private  buslnesB,  even  tbongh  he  might 
intrust  tbe  duty  to  a  person  not  mijuri$.  id. 
§§  71,  76,  and  references;  Tearpin  t.  Siiler, 
supra.  Mr.  Wharton  says,  in  substance,  that 
tbe  only  qualification  of  the  rule  that  in  rants 
may  act  as  agents,  and  hind  tlicir  princirmls,  is 
that  the  Infant  agent  must  not  be  very  deficient 
in  mental  capacity.   Wharton,  Ag.  g  15. 

We  think  that  the  Judge  below  errerl  in  sus- 
taining the  demurrer,  aod  tbe  judgment  is 
therefore  reversed.  The  cause  will  be  remnnd- 
ed,  to  the  end  that  tbe  defendant  may  be  al- 
lowed to  answer  if  be  be  so  advised. 


SOUTH  CAROLINA  SUPRBUB  COURT. 


John  3.  MoGLURE,  Admr.,  etc,  of  Qecvge 
W.  UeltoQ,  Decsosed. 
«. 

Harearet  A.  HELTON  et  al.,  Baptt., 
W.  Holmes  HARDIN,  laterreDor,  Appt. 

i  8.  a  ) 

1.  Tbo  doetrlne''of  mahrogmUdu  eauaot 
be  laT«drad  fi^  the  enfikreemeiit  of  » 
Jodgmeat  asainst  tbe  estate  of  one  wbo  agreed 
to  par  It  as  part  of  theooMlderatlor  for  property 
which  be  boiurbt,  subject  to  its  Uen,  in  favot  of 
one  wbo  afterwards  bought  the  propertr  from 
Urn  with  notJoe  of  the  Judgment,  and  wbo  was 
oompelled  to  pay  It  for  hia  own  protection,  where 
there  wu  no  privity  between  Mm  and  tbe  one 


X(m,~VolmUini  floeemintc  how  far  mforetdUe, 

Hw  tendencT  Of  tbe  early  cases  was  speclflcallr 
to  enforce  a  voluntas  covenant,  especially  where 
it  was  founded  on  a  meritorious  oonstderatlon; 
ttna:  Bhs  T.  Ntmmo,  Uord  *  0. 883.  held  Uiat  an 
agreement  a  father  to  mate  provision  for  his 
n«rried  daoirhter  niMni  oonsldeTatlon  of  natural 
affection  would  be  epeolfloaUy  enforced  In  equity 
■satnst  the  AUhwaaMlngftNroded  ona  meritorl- 
o«a  oonsUenKion.  TUa  eaaa  was  queatfoned  hi 
H<4lowar  v>  Headlnatoo,  8  Stan.  SU,  and  overruled 
hi  Jeffesya  v.  Jefferya,  1  Craig  *  P.  188,  where  a 
eorenant  by  a  tether  tosurrender  certain  copyhold 
<natea  for  the  benefit  of  his  dvughten  was  refused 
eseeotkn  Bgahiat  the  tether^  widow,  who  bad  gone 
to  to  pOBMasloo  of  them  after  tab  death.  Bee  also 
DUloo  V.  Coppln,  4  Myl.  *  C.  MT;  Mooie  v.  Ciofton. 
ajoL*taT.448. 

Aeoveoantlnadeedbyamaato  his  granaehil- 
drm.  gnntlDg  slavee  on  oonsideratloD  of  love  aod 
afcoUon,  that  tbe  graotorwlU  defend  tbe  title  to 
tbeslaTaa.  wiil  sostaln  an  action  in  tevor  of  tbe 
graolea.  Stovall  v.  Bamett,  t  Utt.  »e. 

Covmants  founded  upon  a  good  or  meritorious 
ooiHldeiBtion  are  enforced  0peoificat)y  In  eqtdty. 
Hares  V.  Kershow,  1  Bandf.  Oi.  25^  T  L.  ed.  aei. 

But  collatoal  consanguinity  is  not  a  meritorious 
vNBtderattOQ  wtthln  the  mle.  Ibid.,  oiUng  Ed- 
it LR.  A. 


wftb  whom  the  agreement  was  made,  and  the 
Judgment  wu  against  tbe  latter  and  primarily 
payable  out  of  the  property  purobaeed. 

Si  A»ortg»j^  on  |goperty  glwn  to  ac- 
cure  pajmeat  of  ita  purebaae  price 
cannot  be  kept  aliwe  against  tbe  morttfa- 
ffor^sestatein  favor  of  one  to  whran  the  vta^ 
erty  was  afterwards  tiansierred.  and  wbo  for  hla 
own  protection  bad  to  make  a  payment  contem- 
plated by  the  mortgage,  where  it  was  never  a 
Ucn  on  any  other  property  of  the  mortgagor. 

8.  Sealed  notes  which  hnwe  been  eur- 
rendered  op  and  oaooeled  by  a  valid  arrange- 
ment between  Tbe  parties  thereto,  cannot  after- 
wards form  a  legal  cause  of  action  in  favor  of  a 
stranger  against  their  mgker'a  estate. 

4.  Zfo  dama^ea  can  be  recovered  fbr 


wards v.Jonea.lHrL* COS;  Heek  v.  Attlewtfl, 
1  Hare.  «t,lPhlll.  818:  Bnfoid  T.lIclCee.1  Dana. 

These  cases  rest  largely  npon  authority  like  tbe 
foUowlng:  A  voluntary  agreement  by  a  father 
with  a  oblld  to  oonvey  land  wtU  tM  speeMloally  exe- 
onted.  Hahan  t.  Hahan.  7  &  Hon.  S7S;  Bright  v. 
Bright,  8  B.  Hon.  IM;  Mclntlre  v.  Hughes.  4  Ey. 
18B.  oltlng  Husband  v.  PoUard.  cited  tn  Randal  v. 
Baiidal,S  P.  Wms.  iW:  Ootton  t. King. 8  P.  Wms. 
8R;  Goring  v.  JHub,  8  Atk.  ]8Bt  flardham  v.  Bob> 
erts,  1  Vem.  180;  Bmdley  v.  Bradl«y,S  Vem.  168; 
Tudor  V.  Anson,  8  Yes.  Jr.  tBS;  Sarth  v.  Blanfrey, 

oiib.m 

A  sealed  eonlraot  br  a  father  to  convey  to  bis 
daughter  land  of  wUoh  he  put  hot  in  posibbsIob 
will,  on  her  appHcatioo.  be  speolttoallr  enforced  in 
eoutty.  Raines  v.  Haines.  S  Hd.  488. 

But  ft  has  been  said  that:voluntary  conveyances 
are  not  enforced  In  eiinlty.  Anthony  v,  Harrison, 
14  Hun.  808,  dtmg  BUlson  v.  BUsoo.  •  Tea  Jr.  881; 
Jefferysv.  Jefferya  ICralg*  P.  UTi  flnford  v.  Mo- 
Kee.  1  Dana.  107;  Hayes  v.  Kersbow.  1  Sandf.  Oh. 
»B,  7  K  ed.  881;  DuvoU  v.  Wilson, »  Barb.  487. 

And  where  a  man  in  oonalderatioa  of  love  aod 
affection  executed  a  deed  to  Us  gfandchfldren. 
whlidi  ooniained  a  oorenant  of  asMn,  the  giaulef-F: 
were  not  permitted  to  ™f*"*e*"  anaoUoa  aint<)i-« 
the  grantor's  ezeontOTi  to  eompdihem  to  pay  oir 
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■  |ir«aehoraeoTeBaaterwmrraii(y  In  a 
d«ed  slveD  tn  oonsldemtion  of  love  and  affec- 
tion, nnder  •  statute  Umltiiifftbe  recovery  In  cue 
of  t>H!«c!i  o(  oovenaatt  of  waiwitT,  to  the 
amount  of  purohaeo  money  taU,  frith  fntnnt 
thereon. 

6.  The  grantee  in  »  qnltdaim  daed. 
rwitfaoat  wamuit^,  who  tekaa  the  prop- 
erty witb  notice  that  It  to  sab}eot  to  a  judgment 
Uen,  cannot,  upon  pajrinf  the  JudgmMit  tor  bis 
own  proteotlon,  maintain  an  aotton  agalnrt  his 
grantor  to  recover  the  amount  paid;  and  It  to  Im- 
material that  the  latter  may  bare  anumed  pay- 
ment of  the  lien  by  contract  with  a  third  perBon. 

6.  An  Injoncttoa  prcTOntins  the  bring- 
ing of  Boite  asalnst  »deoadent*B  estate, 
which  does  not  prevent  creditore  from  comlnir  in 
and  provioft  their  claims  in  the  case  in  which  the 
injunction  was  granted,  will  not  prevent  a  claim 
from  becoming  barred  by  the  Statute  of  Llmlta- 
tlonair  It  linot  presented  within  the  lUtutorr 
pOTtod. 

7.  An  aettOB  cannot  be  mnlntainednpon 
a  elmi^  contract  to  relieve  property  from 
the  lien  of  a  Judgment,  after  the  expiration  of  {dz 
years,  although  oneentltled  to  benefit  by  the  ob- 
Ugatioo  is  not  damaged  by  Its  breach.  In  having 
to  pay  the  Judgment  hims^  until  after  the  expi- 
ration of  that  time. 

«ei)temlMrl4,ie>U 

APPEAL  by  the  Intervening  petitioner  from 
B  Judgment  of  the  Common  Pleaa  Circuit 
Court  for  Chester  Couo^  dlsmlsslag  hia  peti- 
tloD,  settfog  up  •  claim  against  the  estate  of 
Oeor^  W.  Melton,  deceased,  in  an  RcUon  by 
Helton's  admlDislrator  to  nanhalthe  assets  of 
his  estate.  Affirmed. 

The  decree  rendered  bj  the  court  below  is 
as  follows: 

"The  cause  entitled  J.  J.  HcLure,  admlnia- 
trator  of  George  W.  Meltoo,  was  Instituted  by 
the  administrator  against  M.  A.  Melton  end 
otbers  to  facilitate  the  aettlemeot  of  the  estate 


■  mortgage  on  the  property  out  of  the  aasen  of 
tbelr  teetatoT.  Duvotl  v.  Wilson.  9  Barb.  481. 

In  Uarllng  v.  Uarling,  9  W.  Va.  TS.  the  court  ex- 
tensively reviews  the  authorities,  and  holds  that 
BniiT.  NimraOtLtoydftO.  nB,fa  approved  by  die 
wfllflit  of  Amerloan  autboiltles,  and  decides  thata 
eourtof  eqntiTWlllairMtaateaitlft  at  lands  by  a 
father  to  hli  oblld. 

MmiMino  gnuUoi*$  HtaU  fn  fmor  of  grontes. 

Incase  of  a  voluntary  settlement  of  real  estate 
In  favor  of  chttdren,  with  covenants  that  It  should 
remain  to  the  proper  use  and  for  quiet  enjoyment, 
where  the  grnntor  afterwards  mortgaged  the  set- 
tled estate  and  died,  the  children  were  held  enti- 
tled to  throw  the  mortgages  on  the  unsettled  estate 
and  asageinst  the  Icvmtees  to  prove  under  the  cov- 
enant against  the  settlor^  anets  for  the  damagi-i 
sustained  by  broach  of  the  eovenant  Hales  v. 
Coz.  81  Beav.  118. 

Where  a  father  nude  a  vohmtary  settlement  un- 
der seal  on  hts-soos  with  eovenant  to  wan  ant  and 
defend,  and  BubeetiuenUy  compromised  an  eject- 
ment suit  for  the  property  by  receiving  a  money 
oonsideretfon,  the  sons  were  permitted  to  main- 
tain a  bill  to  compel  payment  out  of  hto  assets  af- 
tftx  hto  death  of  the  amount  which  he  received 
trom  theoiunpRHBlSB.  WlffinoiBon  T.  Oodrlngton. 
XTea.8r.81J. 

Wbare  t  deed  apparently  voluntary,  with  ooro- 

u  La  A. 


of  6.  W.  Melton,  wblcb  was  insolvesi.  Gred- 
iton  of  the  estate  were  enjoined  from  pro- 
ceeding against  it  save  .through  that  action, 
aod  were  nqnfred  to  establish  their  demands 
Id  It.   W.  Hfdines  Ardin  claims  to  be  a 
creditor  of  the  estate,  and  seeks  by  this  peti- 
tion to  be  allowed  to  eatablieb  hit  demand. 
The  facts  upon  which  petitioner  supports  bfs 
demands  are  as  follows  :    On  the  25th  of 
November,  1867,  C.  D.  Melton  sold  and  con- 
veyed to  O.  W.  Melton  a  dwelling-hoiMe  and 
land  adjacent  for  a  large  anm  of  monn. 
Notes  were  executed  by  G.  W.  Melton  to  C. 
D.  Melton  for  the  purchase  price,  and  these 
notes  secured  by  a  mortgage  of  the  premises. 
When  the  note  which  had  tbc  longest  time 
to  run  matured  C.  D.  and  G.  W.  Melton  had 
a  settlement  on  25th  November,  1671.   It  was 
agreed  that  O.  W.  Melton  should  assume  the- 
payment  of  several  JudinDeDts,  which  had  been 
obtained  Bgainst  C.  D.  Melton  prior  to  the  con- 
veyance of  Uie  bouse  and  landtoG.W.  Melton 
and  wliiHi  were  liens  upon  tbe  properly,  and 
which  in  the  aggregate  were  about  equal  in 
amount  to  the  aggregate  sum  due  upon  G.  W. 
Melton's  notes.    Upon  this  understanding- 
tbe  notM  aad  mortgage  of  G.  W  Melton 
were  canceled  and  gTveo  up  to  bim.   G.  W. 
Melton,  in  pursuance  of  this  agreement,  pnid 
all  the  judgments  which  were  liens  upon  ibe 
land  save  one,  known  as  the  'Wright  judg- 
ment.' That  judgment,  at  the  time  the  othera 
were  paid,  was  In  litigation,  its  mtidily  as  a 
lien  being  ia  ooDtroversy.   Its  validity  as  a 
lien  was  nnally  established.   It  was  obtained 
]5th  November,  1867.   In  the  mean  time  the 
bouse  and  land  bad  been  conveved  by  Q.  W. 
Melton  to  trustees,  with  wflrmniv.  in  tnint  for 
his  wife  and  children.   G.  W.  J^ellon  died  In- 
solvent, and  had  not  paid  the  Wright  judg- 
ment.  The  trustees  who  bad  the  title  to  the 
property  asked  and'obtained  leave  of  tlie  court 
to  sell  it  witb  a  view  of  making  a  more  advan- 
tageous investment  for  the  eatui$  que  trustent. 
At  the  sale  thus  ordered  the  petitioner  here, 

nanta  of  seisin  in  fee  of  the  premisss,  <diarged  tbo 
grantor's  estate  with  an  annuity  npon  breach  of 
ooveaant  a  fund  was  set  apart  from  the  personal 
estate  of  the  grantor  to  amwertiie  annntty.  Giles 
V.  Roe,  C  Dickens,  nO,  citing  Whakj  v.  Norton,  1 
Vem.  4B8;  Blatthew  v.  OmlnnT.tTeni.  IflT;  Anan. 
dale  v.narrfs,  1  Vq.Gku.  Alv.81;  Priest  r.  Farrot, 
STes.  Jr.UO. 

Damaot»far  hrtoA. 
In  contrast  with  the  main  ease  Is  the  deoMon 
that,  on  the  oonsl deration  of  natural  atCeoiion, 
damages  may  be  recovered  tor  a  breach  of  the  cov- 
enant of  warranty  In  a  deed,  as  a  gift  by  way  of 
advancement  to  the  grantor's  granddaughter:  ant 
that  where  a  money  consideration  is  expreaaed  In 
the  deed  the  dasmgea  will  be  llmtted  to  that 
amount  with  IntansttlMreeB.  Hsbsobt.  Buekner, 
4  Dana,  an. 

In  case  of  a  deed  of  settlement,  after  grantor^ 
de«itb,  on  his  nephews  and  nleoes  In  conefdeniilon 
of  love  and  affection,  with  covenants  for  further 
'  assurance  and  a  subsequent  will  of  the  same  prop- 
erty to  others  after  tato  death,  a  bill  agtdnst.  the  ez- 
ecutors  to  compel  performnnoe  of  the  covenant 
.  was  dlimiseed  (Ward  v.  Audland,  8  Shn.  S70:  and 
I  permlsBlon  refused  to  prove  the  claim  In  an  admin- 
,  IstraUon  suit:  buiavcrdiot  was  returned  agafmt 
the  executor  for  breaiA  of  the  oovenant.  Hervey 
.  V.  Andlsnd,  14  8)im,  6B1.  B.  P.  r. 
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W.  Holous  Hardhi,  beeame  the  puroluiaer  for 
Uie  sum  of  $6,000.  la  a  little  more  ibaa  a 
T«ir  aCter  faiH  purcliaae  be  sold  to  anotber 
loi  the  sum  of  $6,000.  All  this  wbUe  the 
Wright  jiidnneDt  was  io  litigation,  and,  as 
before  Mid,  1(8  validity  and  aa  a  lien  upon  this 
house  and  land  was  finally  esiablisbed.  All 
the  time  of  these  iraoafers  this  judgmeDt  had 
been  of  record  in  the  register's  o£Bce  of  Cbe» 
ter  Couoty,  and  upoa  the  final  determinntioa 
of  the  contest  as  to  it  W.  Holmeu  Hanlin's 
reodee,  James  C.  Hardio  (who  had  it  under  a 
warranty  deed  from  W.  Holmes  Hardin)  was 
in  poasessioa.  Aft«r  further  litij^tioa,  which 
need  not  be  set  oat  here,  the  Wrielit  judgment 
wu  levied  upon  the  house  and  land.  W. 
Holmes  Hardin  was  informed  by  his  vendee  that 
he  retted  upon  bis  warranty ;  aod  because  there 
was  no  further  grouod  ot  resietaoce  W.  Holmes 
HutUa  paid  to  the  aberiff  ot  Chester  County 
the  amount,  principal,  interest,  and  coats,  of 
the  Wright  judgmeot.  and  tbua  made  good  his 
varraoty  to  James  O.  Hardin.  W.  Holmes 
nardin  claim?  upon  this  state  of  facta  that  he 
is  a  creditoi  of  the  estate  of  O.  W.  Meltou.  and 
tbai  be  should  be  allowed  to  set  up  both  the 
morigage  of  G.  W.  Meltou  to  0.  D.  Meltou 
sad  UK  Wright  judgment,  which  be  has  paid. 
Tbe  force  of  tb«  mortgage  of  O.  W.  Melton  to 
C.  D.  Melum  rdated  only  to  tbe  house  and 
land  npoo  which  it  was  a  lien.  To  restore  to 
it  now  all  the  force  it  ever  had  would  not  aid 
petitioner  io.the  collection  of  a  claim  against 
Q.  W.  Melton's  estate,  for  it  would  not  cooeti- 
mte  a  lien  upon  any  property  of  that  estate, 
Tbe  same  may  be  said  of  the  Wright  judgment. 
Tbai  was  a  judgmeot  againrt  C.  D.  Helton, 
ebtaioed  In  a  proceeding  to  which  G.  W.  Mel- 
Ion  was  not  a  party.  The  doctrine  of  subro- 
gation cannot  impart  new  and  enlarged  scope 
10  instrumenta,  but  ooly  prevent  extinguiati- 
iKot,  io  support  of  an  equity.  It  ia  the  rele- 
OtiOB  (0  another's  right;  nor  la  the  right  en- 
axgiA  by  tbe  tnoifer.  If,  therefore,  the 
tnortgagt  and  judgment  were  both  restored  to 
tbeir  original  vigor,  they  could  have  no  rela- 
tioo  to  the  estate  of  G.  W.  Helton.  G.  W. 
Melton  promised  to  pay  the  Wright  judgment, 
amj  renerved  money  due  0.  D,  Melton  with 
vhidi  to  do  BO.  "nilB  promiae  did  not  make 
him  liable  on  tbe  judgment.  The  ground  of 
hb  liabUity  was  his  promise,  Th&  promise 
*as  made  In  Novemlier,  1871,  and  of  course 
hu  been  long  since  barred  by  the  Statute  of 
Ltmiuiions.  It  is  therefore  ordered  that  tbe 
pnrer  of  th«  petitiraer  be  denied." 

To  this  decree  Uaxdin  filed  tbe  following  rea- 
toQi  for  exception:  *'(!)  Becanae  hto  tenor 
«md  ID  holding  that  tbe  petitioner  had  no  right 
Io  prove  the  amount  paid  by  him  In  satis»c- 
lion  of  tbe  Wright  judgment  against  the  estate 
or  Qeor^  W.  Melton,  when  the  petiUraer  was 
we  usunee  of  the  covenant  of  warranty  of 
^ei^  W.  Helton  against  Incumbrances  and 
w  quiet  enjoyment,  and  said  covenant  was 
hnAen  by  tbe  levy  of  the  execution  issued  on 
wd  Judgment  do  the  Cbeeter  property  and  the 
psyment  ot  the  same  by  the  petitioner,  and  he 
vti  entitled  to  prove  the  same  according  to  the 
nok  of  his  said  debt  under  the  Statute.  (3) 
"Maose.  the  caaeotJ.J.MeChire,  Adminittra- 
^.  T.  Jf.  A.  Mdton  and  Otken.  being  stUl  be- 
"we  tbe  referee,  tbe  fund  still  in  court  arising 
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from  tbe  sale  of|the  real  eatate  of  the  intestate, 
the  admioiatrator  not  having  accounted  for  his 
administratioo,  uid  there  b^ng  a  large  sum  of 
money  in  bis  bauda  undistributed,  it  was  error 
in  bis  honor  notto  allow  the  petitioner  to  prove 
in  this  action  the  breach  of  the  covenant  of 
warranty  of  George  W  >HeltoD,  of  which  tbe 
petitioner  was  tbe  assignee,  and  bis  payment  of 
tbe  Wright  jodgmeot,  as  a  debt  against  tbe  es- 
tate of  the  said  G.  W.  Helton.  (S)  Because 
his  honor  erred  In  not  holding  that  wbeo  W. 
Holmes  Hardin  paid  the  Wright  judgment  ho 
was  entitled  to  be  subrogated  to  all  Uie  rights 
which  the  estate  of  C.  I).  Helton  bad  in  the 
agreement  between  C.  D.  and  G.  W.  Melton  ot 
November  35, 1871,  and  through  that  inatru- 
nieot  to  prove  it  as  a  judgment  debt  against  the 
eatate  of  George  W.  Melton.  (4)  Becauae, 
when  W.  Holmes  Hardin  paid  tbe  Wright 
judgment,  he  paid  tbe  UDphia  part  of  tbe  pur^ 
chaae  money  of  tbe  Chester  real  estate,  on  wbicK 
C.  D.  Melton  held  a  morigage  of  G.  W.  Mel- 
lon, and  Hardio  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  former  in  said  mort> 
gage,  and  has  a  right  to  have  it  kept  alive  for 
bis  benefit,  so  that  he  may  inove  it  against  the 
estate  of  Gewge  W.  MeltMi  as  a  mortgage 
debt;  and  his  bonor  erred  In  not  so  finding. 
(S)  That  his  honor  erred  In  luring  that  tbe 
petitioner's  claim  was  In  any  sense  mrred  by 
the  Statute  of  Limitations." 

Jfr,  S.  P.  Hamilton,  for  appellant: 
Having  paid  the  balance  of  the  purchase 

money,  we  claim: 

1.  To  be  subrogated  to  all  the  tigbt  ut  the 
four  sealed  notes  and  mortgage  hela  by  the  es- 
tate  of  C.  D.  Helton  neeesaary  to  reimburse  ua 
for  that  part  of  Ihe  puruhaae  money  which  we 
have  been  obliged  to  pay,  and  to  be  allowed  to 
prove  the  amount  before  tbe  referee  as  a  mort- 
gage debt. 

3.  If  it  is  ol^jected  thst  the  mortgaged  prop» 
erty  baa  been  conveyed  away,  the  mortgage 
and  notes  canceled,  and  the  mortgage  has  no 
longer  a  lien  on  the  Chester  property  in  the 
hands  of  the  purchaser,  (hen  the  debt  for  tbe 
purchase  money  was  never  paid  by  G.  W.  Mel- 
ton and  we  are  entitled  to  prove  ft  as  a  sealed- 
note  creditor. 

8.  That  havingpaid  the  Wright  judgment, 
a  debt  which  G.  W .  Helton  promised  to  pay  as 
port  of  the  purchase  money  of  tbe  Chester 
property  by  the  agreement  of  1871,  we  are  en* 
titlM  to  set  It  up  as  a  judgment  in  the  distribu- 
tion of  assets  of  the  estate.  That  for  such 
purpose  we  are  entitled  to  have  the  equity 
which  C.  D.  Hdton  would  have  to  set  the 
judgment  np  as  part  ot  tbe  purduse  money  of 
Uie  (Jhestw  property  throogh  the  sgreement  of 
1871. 

Burrotea  v.  MeWhann,  1  Desaus.  Eq.  409; 
Sheldon,  Subrogation,  p.  10;  Perkin$  v.  Ker- 
Mhaw.  i  Hill,  Ch.  851.    See  Eddg  v.  JVoMr, 
6  Paige,  531.  8  L.  ed.  1186. 

Babrogation  has  been  exercised  in  behalf  of 
a  stnmger  who  pays  the  debt  of  anotber.  If  it 
appears  tbai  it  was  intended  as  a  purchase  of 
tbe  debt  and  not  satisfaction. 

Bispfaam,  Eq.  %  8S7,  p.  814. 

If  C.  D.  Melton  was  alive  or  bis  admlniatra* 
tor  after  Ids  death  had  been  compelled  to  pay 
tbe  Wright  judgment,  his  brother  being  dead 
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and  Inaolveot,  be  could  have  disregarded  the 
Bgreement  of  1871.  It  being  a  promise  of  an  in- 
ferior degree,  it  being  a  promise  to  pay  a  Judg- 
ment, and  through  tbat  tfae  baknce  due  on 
sealed  notes  and  mortgage  for  the  purcbaw 
money  of  the  Chester  property. 

Fraaer  v.  Hext.  2  Strobh.  £q.  850;  Boulware 
T.  Harriton,  4  Rich.  Eq.  817. 

The  Statute  of  Limitatiooa  did  not  beg^n  to 
run  until  the  Wrieht  judgment,  beine  tbe  bal- 
ance of  the  purchase  money,  was  paid,  Decem- 
ber, 1888.  In  ttie  case  of  a  surety  or  guaran- 
tor paying  the  debt  of  the  principal  debtor,  tbe 
right  of  action  accrues  from  Uie  time  of  pay- 
ment. 

PetfTt  V.  BamhiU,\  Hill,  L.  334. 
Metm.  G.  W.  S.  Bari,  G.  9,  Patteraon 
ud  9,  9s  J.  H«Hphill,  for  respondents. 

ICcIver,  J.,  dellTered  tbe  opinion  of  tbe 
court: 

The  principal  case  In  which  tbe  petition  of 
appellant  has  been  filed  was  an  action  brou^t 
by  tbe  plaintiff,  as  administrator  of  George  W. 
Melton,  deceased,  against  bis  heirs  and  cred- 
itors, to  marshal  the  assets  of  the  estate  of  said 
George  W.  Meltoo.  which  is  iDsolvent,  and  it 
was  commenced  on  the  17tb  of  .July,  1877. 
On  tbe  24th  of  August,  1877,  an  order  was 
passed  in  said  case  enjoining  all  creditors  of 
George  W.  Melton  "from  suing  on  said  claims, 
or  prosecutiDg  their  actions  at  law  thereon 
agsioat  said  administrator,  until  tbe  further  or- 
der of  this  court."  On  the  13lh  of  October, 
1877,  another  order  was  passed,  whereby, 
among  other  things,  all  creditors  were  required 
to  prove  their  demands  before  the  clerk  on  or 
before  the  16tb  of  January,  1878;  and  on  the 
14th  of  November,  1881.  A.  G.  Brice  was  sub- 
stituted as  referee  in  place  of  the  clerk,  who, 
after  boldiog  several  references,  made  his  re- 
port on  tbe  Ist  of  February,  1884,  ascertaining 
the  debts  proved,  and  cla$sif>'ing  them  accord- 
ing to  their  Icj^  priorities.  To  this  report 
some  of  the  cr^itors  filed  exceptions  to  tbe 
classifications  adopted  by  tbe  referee,  and  bis 
report  with  tbe  exceptions  thereto  came  before 
his  honor  Judge  Wallace,  who,  on  the  30lh  of 
May,  1886,  rendered  judgment  sustaining  tbe 
exo^ptions,  but  in  all  other  respects  confirming 
the  report  of  tfae  referee.  From  that  judg- 
ment some  of  tbe  mortgage  creditors  appealed, 
and  on  the  22d  of  Apnl,  1886,  the  supreme 
court  rendered  judgment  afflrming  the  judg- 
ment of  ^ut/^Wnltace.  24  8.0.509.  The  case 
was  then  carried  by  writ  of  error  to  tbe  Sapreme 
Court  of  tbe  United  States,  where  the  writ  of 
error  was  dismissed  [188  U.  8.  880,  84  L.  ed. 
600],  and  the  mandate  from  that  court,  to- 
gether with  the  remittitur  from  the  supreme 
court  of  this  State,  was  filed  in  tbe  circuit 
court  on  the  4th  of  June.  1890.  In  tbe  mean 
time  tbe  real  esla'e  of  the  said  George  W.  Mel- 
ton bad  been  sold,  and  a  coodderable  portion 
of  the  proeeeds  of'  such  sale  remain  -in  the 
hands  of  the  clerk ;  and  It  is  conceded  that  there 
are  assets  yet  in  the  bands  of  the  administrar 
tor,  who  bns  not  vet  formally  accounted. 

On  the  2.'ilh  of  June,  1890,  tbe  appellant  filed 
bis  petition  in  the  cause,  praying  for  leave  to 
come  in  and  prove  his  alleged  claim  against 
the  estate  of  George  W,  Helton.  His  claim  is 
baaed  upon  Uie  fdlowbig  allegations  coBtalned 
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in  his  petition:  That  Mrs.  Wright,  on  tbe  IStb 
of  November,  1867,  recovered  a  judgment 
against  0.  D.  Melton,  which  became  a  lien  tat 
certain  real  estate  In  and  adjoining  the  Town 
of  Chester;  that  on  the  25th  of  November, 
1867,  0.  D.  Melton  conveyed  said  real  eatate 
to  his  brotfaer,  George  W.  Melton,  with  gen- 
eral warranty,  and  received  from  liis  brother 
four  notes  under  seal,  l)eBring  that  date,  and 
secured  by  a  mortgage  of  the  premises;  that 
when  the  last  of  these  notes  became  payable, 
to  wit,  on  tbe  85th  of  November,  1871.  itn 
agreement  in  writing  not  under  seal,  was  en- 
tered into  by  tbe  Melton  brothers,  wb«ehj 
George  W.  Melton  assumed  tbe  inymeni  of 
certain  specifiedjudgments,  includiog  that  in 
bvor  of  Mrs.  Wrifj^ht,  which  bad  been  previ- 
ously obtained  against  C.  D.  Mellon,  and  were 
liens  upon  said  real  estate,  and  thereupon  tbe 
said  C.  D.  Heltcm  canoeled  and  surrendered 
the  said  four  notes,  togethtt  with  the  mort  gage 
to  secure  the  payment  of  the  same,  to  tfae  said 
George  W.  Melton,  but  the  record  of  said 
mortgage  still  remains  uncanceled;  that  there- 
after, to  wit,  in  August,  1875,  the  said  George 
W.  Helton  conveyed  tbe  said  real  estate,  with . 
the  usual  covenanta  of  warranty,  to  certain 
trustees  for  tbe  benefit  of  his  wife  and  chil- 
dren; that  in  January,  It^,  the  said  trustees, 
being  duly  antborized  so  to  do,  sold  and  con- 
veyed the  said  real  estate  to  tbe  appellant,  who- 
bought  in  entire  ignorance  of  the  agreement 
above  mentioned  between  tbe  Melton  brothers: 
thst  in  April,  1861,  tbe  said  appellant  sold  and 
conveyeo  (he  said  real  estate  to  James  C.  Har- 
din, with  tbe  usual  covenants  of  warranty; 
that  on  the  18th  of  July,  1886.  the  Wrigbt 
judgment,  which  had  not  been  paid  by  George 
W.  Mellon  in  bis  lifetime  or  by  anyone  since 
his  death,  was  levied  upon  tbe  real  estate  in 
the  possession  of  James  C.  Hardin,  and  tbe 
appellant,  in  exoneration  of  his  covenant  of 
warranty,  bavlngno  defense  to  an  aclioQ  there- 
on, paid  up  the  Wright  judgment;  wherefore 
tbe  appellant  claims  that  by  the  psyment  of 
said  judgment  he  became  the  assignee  of  the 
covenant  of  warranty  in  tbe  deed  of  Geoi^e 
W.  Melton  to  tbe  saia  trostees;  and  that,  hav- 
ing been  compelled  to  pay  the  Wrigbt  judg- 
ment, which  George  W.  Melton  had  under- 
taken to  pay  by  bis  agreement  of  tbe  25tb  of 
November,  1871,  the  appellant  stands  as  a 
surety  to  George  W.  Melton's  estate,  "and  is 
entitled  to  set  up  said  judgment  in  equity,  in 
bis  own  favor  in  the  marshaling  of  the  asseis 
of  tbe  estate  of  tfae  intestate."  Again,  appel- 
lant claims  that  bv  the  payment  of  tbe  Wrigbt 
judgment  he  in  eftect  paid  tbe  balance  of  the 
purchase  mon^  doe  by  George  W.  Mellon  for 
the  said  real  estate,  over  wfaich  C.  D.  Melton 
held  a  mortgage,  and  appellant  "is  entitled  to 
have  the  benefit  of  said  mortgage  as  again?t 
tbe  estate  of  George  W.  Melton,  and  to  bave 
leave  to  set  it  up  as  a  mortgage  debt  against 
his  estate,  and  to  be  sulnogatedlo  all  the  rights 
of  the  estate  of  C.  D.  Melton  in  said  mbrt- 
snge. "  I'o  this  petition  tbe  creditors  of  Geoi^ 
W.  MeltoD  who  have  h^etofore  established 
their  claims  filed  an  answer,  admitting  all  of 
the  allegaltoDS  of  the  petition  except  the  f(d- 
lowing,  which  they  deny:  lliat^^pellant  has 
become  a  creditor  of  the  ertate  of  Georgft 
W.  Melton;  that  appellant  hou^  the  real  es- 
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tatc  "tn  «nl1re  Ignorance  of  the  agreeinent" 
set  fonh  in  the  petition;  that  petitioner  bad  do 
defuDse  to  an  action  on  the  covesant  of  var- 
raoty  contained  in  his  deed  to  James  0.  Har- 
din; and  tbat  appellant,  by  the  payment  of  tbe 
Wr%bt  Judgmeot.  becanw  an  anignee  of  tbe 
ooreiMnt  of  varranty  In  tbe  deed  from  Qeorge 
V.  Melkn  to  the  troiteea.  They  also  plead 
tbe  Statute  of  Liioitations. 

It  is  conceded  that  tbe  deed  from  George  W. 
KelloD  to  the  trustees  was  a  voluntary  deed, 
baml  opon  the  eonsideratlon  of  natural  love 
and  affection  only;  and  we  presume  that  the 
deed  from  the  trustees  to  the  appellant  cod- 
taiaed  no  warranty.  The  testimony  adduced 
on  the  part  of  tbe  appellant  was  that  of  Maj. 
HamilioD,  who  stated  that  he  was  the  attor- 
ney of  Oeorce  W.  Melton,  and  as  such  drew 
tbe  deed  to  the  trustees,  as  well  as  the  proceed- 
ioKs  under  which  the  trustees  obtsloed  leave 
to  sell,  and  conducted  tbe  sale  made  by  them 
to  appellant,  and  that  at  that  time  tbe  Wright 
judgment  was  supposed  by  all  parties  to  be  no 
judginent  and  no  lien  upon  the  property  sold, 
and  that  the  agreement  between  the  Melton 
brothers,  of  the  25th  of  November,  1871,  was 
DOt  known  to  witness  or  anyone  en^ged  in 
tbe  case  until  it  was  produced  in  evidence  by 
W.  A.  Olarli  in  1884.  O.  W.  S.  Hart,  a  wit- 
ness examined  for  respondents,  testified  that 
be,  with  his  partner,  were  the  attorneys  of 
31  rs.  Wright,  and  they  first  leomed  that  George 
W.  Melton  had  assumed  the  payment  of  the 
Wright  judgment  some  time  in  tbe  latter  part 
of  m6I  or  early  part  of  lti82,  prior  to  July, 
1882;  but  the  appellant,  it  is  admitted,  bad  no 
persnoal  knowledge  of  such  assumption  at  the 
time  he  purchased.  It  appears  from  the  stnle- 
meott  made  in  the  case  that  C.  D.  Mellon  died 
in  Deceml)cr,  18^5,  and  Qeorge  W.  Melton  in 
July,  1876,  both  being  insolvent.  The  case 
was  beard  by  his  honor  Judge  Wallace,  who 
rendered  judgment  dismissing  tbe  petition,  and 
fiom  his  judffment  (he  petitioner  appeals  upon 
tbe  several  grounds  set  out  in  the  record.  In- 
asmuch as  the  decree  of  tbe  circuit  judge,  to- 
gether with  appcllnnt's  exceptions  thereto, 
uiould  be  incorporated  in  the  report  of  the 
case,  it  is  unnecessary  for  us  to  state  them  par- 
ticularly here. 

The  'fundamental  inquiry  in  tbe  case  is 
whether  the  appellant  has  aiur  such  claim 
aaainst  tbe  estate  of  George  W^.  Melton  as  enti- 
tled bim  to  the  aid  of  tbe  court  in  enforcing  it. 
Whatever  claim  he  may  hare  is  unquestionably 
bawd  upon  tbe  fact  that  be  has  paid  the  Wright 
judgment,  tbe  payment  of  which  was  assumed 
by  George  W.  Helton  by  the  agreement  of  S5tb 
of  November,  1871;  but,  as  such  payment  was 
not  made  for  the  purpose  of  relieving  tbe  estate 
off  C.  D.  Melton,  but  solely  for  the  purpose  of 
relieviog  the  property  from  the  lien  of  said 
judgment,  which  the  appellant  had  bought 
with  notice  of  the  judgment,  and  conveyed 
with  warranty  to  another,  in  order  to  perform 
bib  covenant  of  warrantv,  it  Is  difficult  for  us 
to  anderBtand  what  equity  he  bas  to  be  subro- 
gated to  tbe  rights  whicn  the  holder  of  that 
judgment  or  to  the  rights  which  C.  D.  Melton's 
cMate  may  have  had  against  the  estate  of  George 
W.  Melton.  There  was  no  privity  whatsoever 
between  tbe  q)pellant  and  C.  D.  Melton.  He 
was  not  a  sure^  of  0.  D.  Mdton,  and  in  no 
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way  bound  to  pay  said  judgment  for  bim. 
Indeed,  practically,  he  paid  no  debt  for  which 
the  estate  of  C.  D.  Helton  was  in  equity  and 
good  conscience  liable;  for,  though  such  estate 
was  legally  liable  to  pay  such  judgment,  yet  in 
equity  and  good  consdence  it  waa  really  pay- 
able out  of  tbe  property  which  tbe  appellaDt 
saw  fit  to  buy  with  notice  that  it  waa  subject 
to  such  lien.  But,  in  addition  to  this,  as  tbe 
circuit  judge  well  says,  the  Judgment  was 
against  (J.  D.  Melton  and  not  against  Qeorge 
W.  Melton,  who  waa  never  liable  to  pay  the 
amount  thereof  as  a  judgment,  but  only  liable 
by  reason  of  his  agreement  of  2Ath  of  Novem- 
ber, 1871,  which  was  a  mere  simple  contract 
obligation,  and  benre  we  do  not  see  bow  it  is 
possible,  under  any  view  of  the  case,  for  tbe 
Wright  judgment  to  be  set  up  as  a  judgment 
against  Uie  estate  of  Oeorge  W.  Helton. 

As  to  appellant's  claim  to  set  up  the  mort- 
gageorigiDally  given  by  George  W.  Melton  toC. 
D.  Melton  to  secure  tbe  pay  ment  of  the  purchase 
money  of  the  Chester  property,tbe«ameremark 
as  that  just  made  In  reference  to  the  Wright 
judgment  may  be  made.  That  mortgage  never 
was  a  lien  on  anything  hut  the  Cheater  proper- 
ty, and  did  not  cover  any  other  portion  of  the 
property  belonging  to  the  estate  of  Qeorge  W. 
Melton;  and  hence  It  conld  not  be  proved  as  a 
mortgage  debt  against  tbe  assets  of  the  estate 
of  Qeorge  W.  Mellon,  under  the  principle  de- 
cided In  MeLure  v.  Melton.  24  S.  C.  559;  but, 
if  set  up  at  all,  it  must  take  tbe  same  rank  as 
the  debt  which  It  was  given  to  secnre,  to  wit, 
that  of  a  sealed  note. 

It  is  necessary,  therefore,  to  Inquire  whether 
the  appellant  can  set  up  the  sealed  notes  as  a 
claim  of  that  rank  against  the  estate  of  Qeorge 
W.  Melton.  These  noteswereextingulshedBy 
the  arrangement  between  the  Melton  brothers 
of  the  25th  of  November,  187!,  when  they 
were  canceled  and  surrendered  to  George  \V. 
Melton,  and  they  cnonot  now  constitute  any 
legal  cause  of  action  against  the  estate  of 
Georoe  W.  Melton;  and  whatever  equities  C. 
D.  Melton  or  his  estate  ma^  have  bad.  as  ioli- 
matcd  in  the  case  of  Hardin  v.  Cla"k,  32  S.  C, 
at  pages  495,  486,  the  appelhot  has  uo  conncc- 
tton  with,  so  far  as  we  can  see.  He  cannot 
claim  as  assignee  of  tbe  covenant  of  warranty 
contained  in  tbe  deed  from  C.  D.  Melton  to 
Qeorge  W.  Helton,  as  was  held  in  tbe  case  just 
dted,  and  we  do  not  see  what  claim  he  could 
have  against  the  estate  of  George  W.  Melton, 
as  assignee  of  the  covenant  of  warrnnty  con- 
tained m  the  deed  from  Qeorge  W.  Melton  to 
tbe  trustees,  for,  that  t>eiDg  a  voluntary  deed, 
and  the  measure  of  damages  for  breocli  of  a 
covenant  of  warranty  being  fixed  by  statute  at 
the  amount  of  the  purchase  money  paid,  with 
interest  from  tbe  time  of  the  alienation,  where 
there  was  nothing  paid,  nothing  could  have 
been  recovered.  If  the  trustees  had  been  evict- 
ed they  certainly  could  have  recovered  nothing 
from  the  estate  of  George  W.  Melton  for  tbe 
breach  of  tbe  covenant  of  warranty  coutsincd 
in  the  voluntary  deed  under  which  Ihcv  held;, 
and  tbe  appellant,  as  their  assignee,  could  hnve 
no  higher  rights  than  his  as.'iignora.  If  tlierc- 
fore,  the  appellant  has  anv  claim  at  all  up'i-i 
tbe  estate  of  George  W.  Mellon,  it  must  aii> 
from  theagreementof  25tb  of  Novcml)er,  1^7  . 
whereby  (%orge  W.  Helton  ass<imed  the  \y.u 
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ment  of  tlie  Wright  judgment.  Bat  bov  can 
tbe  appellent  connect  himself  with  that  agree- 
ment? That  was  made  for  tbe  benefit  of  C.  D. 
Melton,  and  pocrihly  mlj^ht  have  inured  lo  the 
benefit  of  tbe  bolder  of  tbe  Wright  judgment; 
but  appellant  la  neither  tbe  assignee  of  C.  D. 
Melton  nor  of  the  holder  of  tbe  Wright  judg- 
ment. It  seems  to  us  that  the  true  po&ition  of 
tbe  appellant  is  that  of  a  purchaser  of  real  es- 
late  under  a  quitclaim  deed,  without  warranty, 
upon  which  there  rested  the  lien  of  a  jud'g* 
ment,  of  which  he  bad  not  only  constructive 
notice  unquestionably,  arising  from  the  record, 
which  would  have  been  sufficient,  hut  also,  as 
it  would  seem,,  actual  notice.  If  we  are  at  liberty 
to  refer  to  the  decision  in  Bardin  t.  Clark, 
supra,  offered  in  evideoco  in  this  case,  at  the 
time  he  purchased,  and  has  seen  fit  lo  remove 
such  lien  by  payment  in  order  to  protect  him- 
self agninst  an  action  for  breach  of  bis  cove- 
nant of  wnitaoty  in  hfs  deed  to  his  vendee.  If 
this  be  so,  then  it  Is  plain  tbat  he  has  no  cause 
of  action  agaiusl  the  estate  of  George  W.  Mel- 
ton; for,  iiBo,  then,  Id  every  esse  where  a  per- 
son who  sells  real  estate  covered  by  a  judg- 
ment or  other  lien,  of  which  bis  vendee  baa 
notice,  and  conveys  tbe  same  without  waninty, 
the  vendor  would  be  liable  for  any  amount 
which  the  vendee  might  be  called  upon  to  pa^ 
for  the  purpose  of  removing  such  lien;  and  this 
■could  bardly  be  pretended,  as  it  woold  destroy 
all  distinctions  between  a  quitclaim  deed  and 
a  warranty  deed.  The  fact  that  tbe  vendor 
may  have  assumed  the  payment  of  such  lien 
1^  a  contract  with  a  thlnl  person,  with  whom 
tbe  vendee  has  not  been  able  to  connect  him- 
self cannot  alter  the  case,  as  such  third  person 
might  at  any  time  he  saw  fit  release  the  vendor 
from  the  performance  of  such  contract  But, 
even  If  appellant  could  connect  himself  with 
tbe  agreement  of  36th  of  Kovember,  1871,  tbat 
would  create  a  idmple- contract  obligation, 
which  could  not  be  enforced  by  action  after 
the  lapse  of  six  years, — not  four,  as  contended 
by  one  of  tbe  counsel  for  respoDdents,  as  the 
change  in  the  statutoiy  period  was  ^ected  ^ 


the  Code,  which  was  adopted  1st  of  March,  1870, 
and  not  by  tbe  Revised  Statutes  of  1872.  So 
tbat  it  is  clear  that  C.  D.  Melton  or  his  admin* 
istrator  would  tave  been  barred  of  their  action 
on  such  promise  kmg  before  tbe  petition  in  tbis 
case  was  Qled,  unless  protected  by  the  cwderof 
injunction;  and  tbe  appeltant,  who  certainly 
could  not  claim  any  higher  rights,  would  be  m 
like  condition. 

We  must  consider,  then,  tbe  effect  of  tbeor- 
der  of  injunction,  which  was  granted  before 
the  expirution  of  tbe  six  yeara.  It  will  be  ob- 
served tbat  tbis  order  only  restrained  crediton 
from  prosecuting  tbeir  actions  at  law  and  did 
not  prevent  tbem  from  comiog  in  and  proving 
tbeir  demands  in  the  case  in  wbicli  tbe  order 
of  injunction  was  granted.  On  the  contrary, 
they  were  called  upon  to  do  so  by  a  time  fixed 
for  that  purpose, — Ifitb  of  January,  1878.  But 
tbe  appellant  not  only  failed  to  oona  in  wilbla 
six  years  from  that  date  and  present  hi*  de- 
mand, but  be  failed  lo  do  so  within  six  years 
from  tbe  filing  of  tbe  r^rt  on  claims. — 1st 
February,  1884;  so  tbat,  even  If  appellant  evu- 
bad  any  daim  against  tbe  estate  of  Oeorge  W. 
Melton,  growin^E  out  of  bis  promise  to  C.  D. 
Melton  to  pay  tiie  Wririit  judgmeoL  It  was 
barred  by  the  Btatnte  before  be  filed  Ms  peti- 
tion or  presented  his  claim,  wblcb.  accotding 
to  what  was  held  in  Warren  v.  BaymoHd,  17 
S.  C,  at  pages  208,  204,  must  be  regarded  as 
the  time  when  be  commenced  his  action.  The 
fact  tbat  the  appellant  filed  bis  petition— com- 
menced his  actloo — within  six  yeara  after  be 
paid  the  judgment  cannot  affect  the  questkm, 
for,  without  considering  the  question  whether 
be  could  have  hrousht  bis  action  before  mak- 
ing such  payment,  it  is  suffident  to  say  that  be 
can  claim  no  higher  rights  than  C.  D.  Meltou. 
and  certainly  be  and  his  admintstratOT  were 
barred  long  before  tbe  appellant  instituted  this 
proceeding. 

Tbe  judffment  of  this  court  is  that  Me 
Jtalgmtnt  €f  tke  dretiit  Onrt  U  i^bmui, 

MeOowaa,  J.:  1  coocur. 


HICHIOAN  BUPRE&IE  COURT. 


Noe  ROUS.  Appt., 
BLODGETT  ft  DAVIS  LUMBER  00. 


(  MIeh  ) 

-1.  AMFvaiitdo«aaot.bxeontlniilnf  hto 
work  at  tbe  command  at  th«  enporlii- 
t«Bdent  of  the  miU.  awmme  tlie  Hak  of 


SOTK.—Jury  thouUi  deUrmine  the  queationof  nenU- 

If  Uiere  is  anr  ooofliot  In  tbe  testimony  la  s  neff- 
lifteDce  ease,  either  as  to  tbe  defendant's  DeftUgence 
or  the  contributory  neglfKeDce  of  the  person  kUled 
or  Injured  by  such  o^llgreaoe,  the  case  must  fro  to 
the  jury;  but  if,  upon  either  one  of  theee  points, 
there  be  no  conflict,  then  ft  becomes  a  question  ot 
law.  and  a  verdict  should  be  directed.  Mynnlnff  v. 
Detroit,  L.  ft  N.  R.  Go.  7  West.  Bep.  3H.  M  Mloh.  eS; 
CnderhlU  v.  Chicago  ft  G.  T.  R.  Co.  81  Hlcb.  43. 

The  great  w^gbt  ot  aatiiorlty,  botb  EnfUsb  aa4 
18  L.  a  A. 


b^liir^  from  daageroos  maohiiiOTr  wUoh  bad, 
prior  to  the  prerious  day,  bem  encloeed,  and 
which,  upon  his  complaint,  tbe  saperloteDdMit 
promised  to  but  did  not  re-enolose  the  prevloiit 
niftat,  although  be  momlsed  lo  response  to  tbe 
servants  further  eomidaint  to  lix  It  at  noon,  so 
as  to  prevent  recovery  f«r  fnjaries  received  br 
oomlng  to  oontaot  with  the  madiliieir  durfngtbe 
forenoon. 

8.  Ttiemereftbettluttaaervaatetnaesla 


American,  favors  the  proposition  that  the  <)ocattai 
oC  neirltgenoe  should  be  submitted  to  the  iuef' 
Questions  of  this  nature  are  properly  for  their  de- 
termination. Herritt  V.  Fltzglbbona,  10  Bun,  684: 
Ball  V.  Union  Pac.  R.  Co.  10  Fed.  Hop.  744:  l^re 
Haute  ft  I.  R.  Co.  v.  Jones,  11  lU.  App.  aSS;  Milwau- 
kee Nat.  Bank  v.  City  Bank,  lOB  U.  S.  086, »  L.  ed. 
<1T:  Brann  r.  Chicago,  R.  I.  ft  P.  R.  Oo.  SB  Iowa,  OBi 
Bterbaob  v.  Ctoodyear  Rubber  Oo.  U  FeS.  Bep.  OBO. 
15  Fed.  Rep.  4«h  Baltimore  ft  O.  R.  Oo.  t.  Fttzptf- 
riok.  as  Ud.  39;  Bavls  v.  Omtral  Cong.  Soc.  U»  Haas. 
aST:  aantv.Saleoi,Ullfosa.a4;  OrandB^ddaftL 
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eoataet  with  oxpoMd  nubcfalneiiT  the 
dufcr  of  which  li  well  known  u>  him  bat  the 
rUc  trotn  which  he  hu  not  assumed  is  notsofl- 
eicnt  to  ibow  contributory  neffUgeuoe  as  matter 
«f  law  tt  Us  work  was  to  Its  Immediate  vIoltiltT' 
and  Tcqidred  okwe  attentitHi.  rapidity  of  aotloo, 
and  ooDVldeiableinoviiv  about;  butttiegueatlon 
li  for  the  Jury. 

(Mar  8,  un.) 

ERROR  to  the  Cfrccdt  Court  for  Henomlnee 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  broueht  to  recover  dam- 
ages for  personal  injuries  alle^  to  have  re- 
nilted  from  defendant's  necllgence.  Reverted. 
Tbe  facts  are  fully  stated  in  the  opinion. 
Mr.  H.  O.  FfttrehUd,  with  Mr.  Bi  J. 
Rrowa,  for  plaiotlfF  in  error. 

Memrt.  Sawyer  A  Waita  for  defendant 
in  error. 

MeOrftth,  J.^  ddivered  the  otdnton  of  the 

ODun: 

This  was  case  for  negligence.  The  court 
below  look  the  case  from  the  juty  on  the 
ground  that  plaintiff  wasgnilty  of  contribatory 
negligence,  and  plalotlfrappeals.  Bonz  was 
employed  in  defendant's  saw-mfll,  upon  the 
band-saw.  It  was  his  duty  to  take  the  cants 
from  the  saw,  and  guide  them  over  the  rollfrs, 
which  took  them  to  the  gnng-saw.  The  logs 
wrre  brought  to  the  saw  from  the  north  end  of 
Uie  mill,  and  upon  a  carriage-way,  which  ex- 
tended about  thirty  feet  to  the  south  from  the 
saw.  Immediately  east  of  this  ctrrriage-way, 
and  running  parallel  therewith,  was  a  system 
of  rollers  upon  which  the  cants  fell  as  they  were 
cut  from  the  logs.  The  first  two  rollers  were 
dead,  and  stood  Uiree  feet  and  six  feet,  re- 
spectively, to  the  Booth  of  the  saw,  and  then 
came  an  mwn  space  of  four  feet,  and  then  a 
system  of  five  live  rollers,  forming  a  kind  of  a 
lab'e  through  which  the  rollers  projected.  The 
power  Was  commnnicated  to  these  rollers,  on 
the  castnlyends  thereof,  by  means  of  bevel- 


Vkfu  hmamm  Go.  TN' 

gear  wheels  running  into  each  other  on  the 
horizontal  shaft  along-side  of  the  table,  several 
inches  below  the  top  of  the  rtdlera.  This  shaft 
was  operated  by  an  upricht  shaft,  coming 
through  the  floor  from  below,  on  the  top  of 
which  was  a  bevel-gear  wheel,  which  worked 
into  a  similar  one  keyed  to  the  horizontal  shaft. 
The  head  sawyer's  place  was  near  the  second 
dead  roller,  aoutta  of  the  saw,  and  plainiiiTs- 
nsual  place  was  lo  and  upon  a  space  between 
the  second  dead  roller  and  the  first  live  roller, 
and  his  duty  was  to  bring  the  board  or  cant 
down  upon  the  rollers,  and  guide  it  upon  its 
journey  to  the  wheel-skids,  wolch  carried  it  to 
the  eclger  or  gang-saw.  These  wheel-skids 
were  on  the  easterly  side  of  the  rollers.  The 
carriage  which  brought  the  logs  to  the  saw 
passed  back  and  forth  with  each  cut  In  front  of 
plaintiff,  and  to  the  west  of  the  rollers.  East 
of  the  rollers  was  an  open  space,  about  four  feet 
wide,  at  the  point  where  the  accident  occurred. 
When  the  hoard  or  cant  struck  the  rollers  it 
would  be  between  plaintiff  and  the  carriage- 
way. Up  to  the  day  before  the  accident  toe 
gearing  referred  to  hati  been  covered  br  boards 
adjusted  upon  binges  and  bracked,  "fhis  cov- 
ering had  been  spilt  up  and  destroyed  by  the 
action  of  the  boards  In  falline  upon  it,  and  in  be- 
ing carried  along  its  surface,  lea  viog  the  gearing 
exposed;  and  on  the  day  before  the  acci- 
dent plaintiff  called  the  attention  of  the 
mill  superintendent  to  this  condition  of  the 
gearing,  and  the  latter  promised  to  attend  to  It 
that  night.  Bnt  when  plaintiff  weotto  the  mill 
the  next  morning  nothing  had  been  done,  and 
he  again  called  the  supcrintendeut's  attention 
to  the  exposed  and  dangerous  condition  of  the 
eearing,  and  the  superintendent  stated  that  he 
had  not  had  time,  bnt  that  he  would  tx  it  at 
noon;  directing  plaintiff  to  go  to  work,  but  to 
take  careof  himself  till  noon,  and  that  it  would 
then  be  fixed.  At  about  10  o'clock  of  the  samp 
day  plaintiff  had  his  leg  crushed  by  having  his 
clothing  cau^t,  and  nis  leg  drawn  Into  the 
bevel-gear  wheels,  at  the  junction  of  the  upright 


R.  Co.  T.  Hartlii,  41  Mich.  087:  Fortune  v.  Mlsourl 
R.  Co.  10  Mo.  ApT*.  Sj£;  Watklos  7.  Atlanta  Ave.  R. 
Co.  20  UoD.  237;  Hanover  R,  Co.  v.  Ooylc,  65  Pa.  806; 
Clark  T.  Eiffbth  Ave.  B.  Co.  S2  Barb.  6&7:  O'Mara  r. 
HudsoQ  River  K.  Co. 98  N.  Y.  Bills  v.  New  York 
CMC.  B.  Oo.  84  N.  T.  fc  Central  R.  Co.  v.  Fmeman. 
fi«  Ga.  170:  Garrett  v.  Cbloago  ft  N.  W.  B.  Oo.  8S 
Iowa.  121:  Bierbacb  v.OoodT«arHubberCo.UPed. 
Bev.flea.UFed.  Hep.  490:  Sleeper  t.  Worcester  AN. 
B.  Co.  iS  N.  H.  6S0;  Ooroorao  v.  New  York  Blev.  U. 
Co.  Id  Hun,  868;  BeU  v.  New  York  Cent.  &  H.  R.  R. 
Co.  29  Hun,  say.  Mabar  v.  Grand  Trunk  B.  Co.  W 
Uun.  3t;  Thotnas  v.New  York,  38  Hud,  110;  Kexter 
T.  Starin,  73  N.  Y.  COt;  Philadelphia  &  B.  R.  Co.  v. 
l^n«.  75  Pa.  2S7:  Pittsburgh,  C.  k  St.  I..  R.  Co.  v. 
Wright,  80  Ind.  183. 

It  is  a  sound  rule  of  law  thattt  Is  not  contributory 
oertlRraoe  not  to.look  out  fOr  danger  when  there 
to  DO  nMson  to  apprehend  «af.  Beach,  Ooatrib. 
Ne*.  4L  and  oaaes  cited. 

The  avtborlttee  dted  yo  mooh  farther  than  the 
ttxX,  and  state  the  rule  to  be  that  everyone  has  a 
rlcbt  to  presume  that  others,  owiufr  a  special  duty 
to  iroard  against  dan^r,  will  perform  that  duty. 
Giand  Baplda  *  I.  R.  Co.  v.  Martin,  41  Mich.  667. 

The  questtoo  la  one  of  some  dUBculty,  and  Is  not 
fiee  &om  doubt  Bat  ia  such  cases  the  foots  shonld 
be  sabmKted  to  the  Jarj.  Palmer  v.  Harrison,  fiT 
Micb.  lea;  Dundas  T.  lantf  Ofr,  n  Mob.  Oft, 
18  L.  R  A. 


Where  the  esecntial  fact  In  aoase  lawhotlior  con- 
trlbiitory  nejriltieuca  did  or  did  not  exist,  ami  thlf 
depends  upon  Inferences  to  be  flmwn  irom  factn 
and  clrcumslanoes  about  which  honest,  Intelllgont. 
and  impartial  men  mlgbt  differ,  such  a  ense  ehoiild 
be  submitted  to  the  Jnry.  Lowell  t.  Watertown 
Twp.  58  Uleh.  S68:  Oarver  v.  Detroit  ft  B.  Plaok- 
road  Co.  «1  illcb.  CU:  Harris  v.  CUoton  Twp.  7 
West.  Rep.  aae.  U  Mloh.  447;  Llttie  v.  Grand  BapldP 
Street  B.  Co.  78  Mich.  SB;  Bresee  v.  Powers.  80 
Mich.  17SL 

IFAot  i»  Ihe  tett     miArOsviory  rve^Kmntt. 

The  test  of  contributory  u^liirenoe  or  want  of 
due  care  Is  not  found  la  the  failure  to  exercise  the 
beet  Judgment  or  to  use  the  wlnest  precaution,  but 
allowance  may  be  nHide  for  the  Influences  ordlna. 
rlly  irovernlniir  human  eotlon,  as  what  would  under 
eome  clrcunistan(.-ee  be  want  of  reasonable  care 
may  not  t>e  such  under  others.  Lent  v.  New  York 
0.  &  H.  B.  R.  Co.  110  N.  Y.  467. 

The  contributory  negllgenoe  whieh  prevenu  re- 
covery  for  an  injury  must  be  such  as  co-operates 
in  causing  th«  injury  and  without  which  tbe  injur.- 
could  not  bave  happened.  Lehigh  Valley  It.  To.  v. 
Orelner,  4  Cent.  Bep.  S9S.  118  Fa.  000;  Fernnn'ii  s  v. 
Sacramento  QtyB.  Co,  EB  Cal.  45;  Raf,  Ne^li^ouce- 
ot  Imposed  Duties,  Personal,  S8t, 
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ibaft  with  tfae  borieontal  abaft.  These  wbeela 
more  towards  eacb  other,  while  tbe  otiier 
wheels  on  the  horizontal  shaft  at  the  rollers 
.10076  from  each  other.  When  injured,  plain- 
tiff was  engafced  in  lighting  a  cant,  which  was 
two  inches  thick,  somewhere  from  twelve  to 
fourteen  incbee  in  width,  and  about  twenty- 
four  feet  long,  tbe  soutberly  end  of  wbkb  had 
gotten  off  tbe  rollers  aod  ioto  tbe  caniaf(e-way. 
and  plaiDttS  was  endeavoring  from  tbe  east  side 
of  the  rollers  to  get  lb  e  plank  back  upon  the 
rollers.  It  appeared  from  the  testimony  that 
plaintiff  was  required  to  work  rapidl;:  that 
nothing  could  be  done  at  tbe  band-saw  till  this 
plank  was  out  ot  the  way;  that  in  tbe  mean 
lime  three  or  four  men  were  sianding  idle;  and 
that  the  work  at  tbe  gang-saws  depended  upon 
ihe  progress  of  tfae  work  at  the  band-saw,  and 
that  it  was  not  unusual  for  cants  to  require  ad- 
justment upon  the  rollers.  It  is  urged  that 
plaintiff's  knowledge  of  the  exposed  and  dan- 
gerooa  oondiUon  oi  this  gearing  was  equal  to 
Wat  of  bis  employers,  and  by  continuing  his 
work  he  assumed  tbe  rick. 

This  rule  of  law  is  not  applicable  to  tbe  cir- 
cumatadces  of  the  present  case.  The  risk  to 
which  plaintiff  was  exposed  on  the  day  of  the 
injury  was  not  one  ordinarily  incident  to  his 
employment.  Tbe  danger  was  not  one  existing 
at  the  time  of  his  engagement.  It  was  a  tem- 
porary peril.  It  did  not  arise  nniil  tbe  day 
b^ore  the  injury.  In  view  of  the  danger  this 
very  machinery  had  been  covered  up.  Plain- 
tiff, acting  as  a  prudent  man  slioula,  had,  on 
the  evening  before,  and  again  on  tbe  very 
morning  of  the  accident,  nottfled  defendant  of 
the  fact  that  the  gearing  was  exposed,  and  de- 
fendant bad,  in  recognition  of  tbe  danger,  and 
of  plaintiff's  exposure  thereto,  promised  lo  re- 
place the  covering,  and  instructed  tbe  plaintiff 
to  continue  bis  work  until  noon,  when  it  should 
be  done.  There  was  no  voluntary  assumption 
of  tbe  risk  on  tbe  itart  of  the  plaintiff.  He 

Eroceeded  under  protest.  It  was  defendant's 
ounden  doty,  when  notified,  to  re-cover  tbta 
gearing.  It  was  postponed  to  suit  defendant's 
'Convenience,  and  not  that  of  tbe  plaintiff. 

As  was  said  in  Greene  v.  Minneapolu  <£  St. 
L.  B.  Co.,  81  Minn.  348:  "If  the  emcrgen- 
-cies  of  a  master's  business  require  bim  tempo- 
rarily to  use  defective  machinery,  we  fall  to 
see  wbat  right  he  has  fn  law  w  jutural  Justice 
to  insist  that  It  shall  bo  done  at  the  risk  of  the 
servant,  and  not  bis  own,  when,  notwithstand- 
ing the  servant's  objection  to  tbe  condition  of 
the  machinery,  he  has  requested  or  induced 
him  to  continue  its  use  under  a  promise  there- 
after to  repair  It." 

Mr.  Cocley,  in  his  work  on  Torts  (sections 
SSS,  559)  says:  "It  has  been  often— 4nd  very 
justly— remarked,  that  a  man  may  decline  any 
exceptionally  dangerous  employment;  but  if 
be  voluntarily  engages  in  it  he  should  not  com- 
plain because  it  is  dangerous.  Nevertheless, 
where  one  has  entered  upon  the  employment 
and  assumed  the  incidental  risks,  it  is  not  reas- 
onable to  hold  that  otiier  risks,  wblcb  he  is  di- 
rected by  the  master  to  assume,  are  to  be  left 
lo  test  upon  bis  shoulders  merely  because  be 
did  not  take  upon  himself  tbe  responsibility  of 
throwing  up  Ihe  employment.  Instead  of  obey- 
ing the  order.  Many  considerations  might 
reasonably  induce  the  servant  to  bedlate  under 
13L.H.A. 


such  eireuiBstances.  In  many  caees  tbe  con- 
sequences might  be  very  serious  sbculd  be  ro- 
fuse  to  obey  a  lawful  command  of  the  master; 
and  any  command  may  not  be  clenrly  and  man- 
ifestly unlftwrul  which  directs  the  doing  of 
nothing  beyond  the  general  scope  of  the  busi- 
ness. The  servant  who  refuses  to  obey  must 
ronsequently  expect  to  take  upon  himself  the 
burden  of  showing  a  sufficient  cause  for  tho 
refusal.  However  clear  the  case  might  be  lo 
him,  it  might  not  be  easy  to  make  a  showing 
satisfactory  to  third  parlies,  who  would  natu- 
rally assume  that  the  order  was  given  in  good 
faith,  and  that  the  master  understood  better 
than  another  the  risks  to  be  encountered  in  bis 
business.  Tbe  servant  also,  it  may  reasonably 
be  assumed,  would  to  some  extent  have  hu 
fears  allayed  by  the  commands  of  a  master, 
whose  duly  it  would  be  not  to  send  bim  into 
danger,  and  who  might  therefore  be  supposed 
lo  know,  when  be  gave  the  command,  tnatthe 
dangers  were  not  such  or  so  great  as  Ibe  ser> 
vant  bad  apprehended."  "It  Is  also  negligence 
for  which  the  master  may  be  held  respbusible, 
if,  knowing  of  any  peril  which  Is  known  to  the 
servant  also,  he  fails  to  remove  it  in  accord- 
ance with  assurances  made  by  him  to  the  ser- 
vant that  he  will  do  so.  This  case  may  also  be 
planted  on  contract,  but  It  is  by  no  means  es- 
sential to  do  so.  If  tbe  servant,  having  a  tight 
to  abandon  the  serrice  because  it  Is  dangerous, 
refrains  from  doing  so  in  consequence  of  as- 
surances that  tbe  danger  ahall  be  removed,  the 
duty  to  remove  the  danger  is  manifest  and  im- 
perative, and  the  master  is  not  in  tbe  exercise 
of  ordinary  care  unless  or  until  he  makes  bis 
assurances  good..  Moreover,  the  assurances 
remove  all  ground  for  argument  that  the  ser- 
vant by  continuing  the  employment  engages  to 
assume  its  risks.  So  far  as  the  particuiur  peril 
is  concerned,  tbe  implication  of  law  is  rebutted 
by  the  giving  and  accepting  of  the  assurance; 
for  nothing  is  plainer  or  more  reasonable  than 
that  parties  may,  and  should,  where  practica- 
ble, come  to  an  understandtDg  between  them- 
selves regarding   matters  of  this  nature." 

Deeriog  on  Negligence,  1 196,  says:  "Where 
injury  results  not  from  anything  that  is  inci- 
dent to  tbe  employment,  but  from  a  temporary 
peril,  to  which  he  is  exposed  by  the  negligent 
positive  acts  of  tbe  employer,  he  can  recover." 

1  Shearman  &  Redfield  on  Negligence,  S  auo, 
says:  The  servant  cannot  aToia  reaponsiUlity 
"i'f  he  continues  to  work  tor  any  conslderaUe 
time,  knowing  these  facts,  without  being  in- 
duc«3  by  his  master  to  believe  that  a  change 
will  be  made,  and  without  making  any  com- 
plaint of  such  defects,  or  calling  tbe  attention 
of  bis  master  to  Ihctn."  Tbe  doctrine  laid 
down  by  these  authors  is  supported  by  a  long 
line  of  well-considered  cases. 

In  Greene  v.  Minneapotit  <£  St.  L.  S.  Co., 
tupra,  plaintiff  was  in  tbe  service  of  defendant 
as  locomotive  engineer  on  a  train  running  be- 
tween Minneapolis  and  Albert  Lea.  On  reach- 
ing the  former  place  in  tbe  morning  with  his 
train,  upon  examining bisenglne be  discovered 
that  tbe  "chafing  irons"  between  tbe  engine 
and  lender  were  parthr  broken  off.  He  imme- 
diately reported  the  »ct  on  the  "repair-book" 
to  the  foreman  of  the  round-house,  whose  duty 
it  was  to  have  tbe  repairs  made,  and  to  direct 
what  engine  should  go  out  On  letumlng  in 
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theereolDgtomoiitwiUi  hfs  tnln  be  found 
the  engine  out,  ont  not  npaired.  On  inquir- 
ioKof  tbe  foreman  why  the  repairs  bad  not 
been  made,  the  reply  Id  substance  was  that  be 
had  not  had  time.  On  plaintiff  auggestioe  that 
be  did  not  Uke  to  take  out  this  engine,  that  it 
nu  not  aafe,  the  foreroaQ  replied  tbat  be  was 
short  of  en^nes  to  do  the  work  of  the  road, 
and  had  no  other  to  tend  out,  and  added: 
"Ptoceed  with  that,  and  jon  cm  ^et  it  fixed 
at  Lea,  if  tou  have  time;  if  not,  I  will  remedy 
it  when  you  get  back."  The  plaintiff  did  ao, 
and  on  the  way  collided  with  anutber  train  (for 
vbich  be  does  not  appear  to  be  reapooaiUe), 
ant]  in  attempting  to  escape  was  caught  be- 
tween the  engine  and  tender,  tbed^ects  intibe 
"diaflng  irons"  causing  the  engine  to  override 
the  teotkr,  and  close  up  the  gangway  through 
which  be  was  attempting  to  escape. 

In  ManufativTing  Co.  v.  Morriuey,  40  Ohio 
St.  148,  plaintiff  was  working  upon  a  jointer 
wbicb  was  out  of  repair. 

In  Ctarke  t.  Boimet,  7  Hnrlst  &  N.  937, 
pbintiffwas  employed  to  oil  dangerous  ma- 
chioery.  When  he  entered  upon  the  service 
certain  of  the  machintMT  was  leaced.  but  tbe 
fencing  became  broken  by  accident 

In  Uoitgh  T.  1^X09  A  Ac.  R.  Co.,  lOO  U.  S. 
213,  25  L.  cd.  818,  there  waa  a  defect  In  tbe  lo- 
comotive wblcb  plaintiff  bad  In  charae. 
"IWe  can  be  no  doubt,"  says  tbe  court,  "tnat 
where  a  master  has  ezpremiy  promised  to  re- 
pair a  defect  the  servant  can  recover  foran  Id-, 
jary  caused  thereby,  within  such  a  period  of' 
time  after  (be  promise  as  it  would  be  reason- 
able to  allow  for  its  performance,  and,  as  we 
think,  to/r  an  injury  suffered  wltbln  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation tbat  tbe  promise  might  be  kept." 

In  ESatt  Tennmee,  V.  A  G.  R.  Co.  v.  DuMOd, 
13  Lea,  68,  plaintiff  was  supplied  with  a  defec- 
live  hammer  to  drive  railroad  spikes.  He  tes- 
tUed:  "Of  course  I  waa  obliged  to  see  tbat 
(he  hammer  waa  broken.  Any  man  who 
wasn't  blind  could  have  seen  the  condition  of 
tbe  hammer.  I  knew  when  I  saw  it  tbat  it 
wouldn't  do  to  drive  spikes  with,  and  tbat  is 
why  I  spoke  to  tbe  section  boss  about  it." 

in  Minouri  Furnace  Co.  y.  Abend.  107  lU. 
44.  a  locomotive  foot  board  was  defective,  from 
which  deceased  fell,  while  oilinr  tbe  engine. 

In  Parody  v.  Chicago.  M.  dk  &.  P.  R.  Co.,  16 
Fed.  Rep.  205,  the  injury  waa  occa^ned  by  a 
defective  draw-bar. 

In  Laning  v.  New  York  Cent.  R.  Co.,  49  N. 
Y.  531,  the  court  says:  "Where  the  servant 
baa  full  and  equal  knowledge  with  the  master 
lhat  the  machinery  or  materials  employed  are 
defective,  or  that  tbe  fellow  servant  is  incom- 
petent, and  be  remains  In  the  service,  this  may 
constitute  contributory  negligence;  but  if  it 
appears  that  tbe  master  has  promised  to  amend 
tbe  defect,  or  other  like  Inducement  to  remain 
has  been  held  out  to  tbe  servant,  tbe  mere  fact 
of  his  continuing  in  tbe  employment  does  not, 
<A  itself,  aa  matter  of  law,  exonerate  the  mas- 
ter from  liability,  but  the  question  of  contrib- 
utory negligence  ia  one  of  fact  for  tbe  jury." 
8ee  also  Pieart  v.  Chicago,  R.  1.  A  P.  R.  Go. 
aowa.  1881)  47  N.  W.  Reo.  1017;  Kane  v. 
yorOtem  Cent.  R.  Co.  1280.  S.  91,82 L.  ed.  339; 
JHariet  of  Columbia  T.  MeEUigoU,  117  U.  S. 
«1,  631,  29  L.  ed.  940-Mi»;  QalveaUm,  S.  A 
»  LuR  A. 
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8^  A.  B.  Go.  V.  Ihew,  09  Tex.  18:  PatUrKm 
PitiOurg  A  C.  R.  Go.  76  Pa.  S''9:  Mehan  v. 
Syraevte,  B.  A  N.  Y.  R.  Co.  78  N.  T.  585; 
Booth  V.  BoOon  A  A.  B.  Co.  Id.  38;  Coonib0  t. 
New  B^ford  Cordage  Co.  102  Mass.  572-578;' 
Oreenteitfv.  Dubuque  A8.0,B.Oo.  38  Iowa,i 
58. 

This  principle  has  l)een  recognized  and  ap- 
proved by  this  court.  In  Chicago  A  K.  W.  R. 
Co.  V.  Bayfield,  87  Micb.  205,  the  servant  was 
justified  in  obeyjag  tbe  orders  of  bis  superior. 
J««(tc»  Cooley  {p.  212)  says:  "The  risk  was 
not  fairly  upon  the  servant's  shoulders,"  and 
again:  "We  agree  with  tbe  Supreme  Court  of 
Pconsylvaoia,  tbat  when  a  servant,  in  obedi* 
ence  to  the  piders  of  his  superior,  incurs  tbo 
risks  of  machinery  which,  though  dangerous,  is 
not  so  much  so  as  to  threaten  immediate  injury, 
or  where  it  is  reaaonabfy  probable  that  it  may 
be  safely  used  by  extracH-dinary  caution  or 
skill,  the  case  is  not  to  he  regarded  as  one  of 
concurring  n^Ugence,"— dtmg  Pattmon  v. 
Piittbuiy  AC.R  Cb.  76  Pa.  3E9-S94. 

InStOTfiorfoT.  ITafd,  40  Mich.  420-428,  tbe 
court,  after  laying  down  other  general  rules, 
says:  "If  tbe  servant,  with  full  Knowledge  of 
the  facts,  and  understanding  tbe  risk.4  occa- 
sioned ihenby,  intbeabeence  of  any  promise 
by  the  master  to  mnedy  the  same,  consents  to 
and  remalna  in  tbe  master's  employ,  Uien  be 
Toluntarily  incurs  such  increased  risks."  Ree 
almLgitle  v.  Chicago  A  W.  M.  R.  Co.  84 
Mich.  280.  Jonet  v.  LakeShore  A  M.  8.  R.  Co., 
49  Micb.  678,  reownizes  the  right  of  tbe  ser- 
vant to  show  that  he  did  not  consent  or  agree 
to  tbe  change  or  performance  of  extra  dntiea, 
and  tbat  be  did  not  freely  and  Toluntarily  en- 
ter upon  a  discbarge  of  new  dntiea  imposed. 
Tbf  new  duties  In  Uiat  case  involved  extra 
hazard. 

It  is  insisted,  however,  that  the  dangeroun 
condition  and  character  of  this  machinery  was 
known  to  plaintiff,  and  that  he  waa  guilty  of 
concurring  negligence  in  approaching  it;  that 
he  did  not  exercise  ordinary  care,  and  might 
have  gone  around  on  the  other  side  of  tbe  roll- 
ers, and  thus  have  avoided  the  danger. 
Knowledge  of  the  existence  of  a  defect  or  dan- 
ger, while  it  is  evidence  of  contributory  negli- 
gence, is  not  conclusive.  In  the  cases  already 
referred  to  tbe  existence  of  tbe  danger  waa 
known  to  plaintiff,  and  in  all  of  them  It  la  held 
that  the  question  of  defendant's  contributory 
negligence  is  for  the  jury. 

In  Comnhe  v.  Nm  Bodford  Cordage  Co.,  102 
Mass.  572-578,  it  is  said:  "Inattention  which 
has  led  to  a  collision  orafall.  if  duly  accounted 
for,  orif  excused,  or  occasioned  by  the  nature  of 
the  employment,  is  no  hindrance  to  a  recoveiy 
when  the  injury  is  legally  imputable  to  a  de- 
fect without  which  the  fall  would  not  have  oc- 
curred, or  the  coltisioQ  would  have  been  harm- 
less. Tbns  attention  might  he  prevented  by 
tbe  darkness  of  night,  or  by  tbe  duty  to  couple 
cars  at  a  particular  moment,  or,  as  is  contend- 
ed in  this  case,  to  separate  them.  Knowledge 
Is  onlv  one  piece  of  evidence  bearing  on  the 
question  of  negligence;  and  how  much  it 
should  l>ear  depends  on  all  tbe  circumstanoes, 
and  is  for  the  consideration  of  the  jmy-" 

In  Byerly  v.  Anamota,  79  Iowa.  204,  held, 
tbat  tbe  question  of  plaintiff's  contributory 
I  negligence  in  driving  a  \mx  along  a  street 
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with  knowledge  of  oon^tions  rendering  It  dan- 
gerous was  for  Ibe  farf,  as  such  act  was  not 

per  M  Degligence. 

In  Harris  v.  Ciinton  Twp..  64  Mich.  447,  7 
WesL.  Rvp.  606,  the  court  sa;s:  "It  Is  not  a 
universal  rule  that  the  defendant  is  excused 
from  liability  merely  because  the  plaialifl, 
knowing  of  the  daneer  caused  by  defendant's 
negligence,  voluntarily  iocnra  that  danger.  If 
ttie  defendant  has  so  acted  as  to  Induce  the 
plaintiff,  acting  with  reasonable  prudence,  to 
incur  (he  danger,  or  if  plaintiff,  by  defendant's 
negli;;ence,  is  placed  in  a  situation  of  peril,  to 
escape  which  be  yolunlarilT  incurs  another 
danger,  the  defendant  Is  liable,  although  the 
plaintiff  miy  not.  In  the  emergency,  have  par- 
sued  the  course  which  oralaary  prudence 
would  have  dictated." 

In  Kam  t.  Northern  Cent.  R.  Co.,  mpra,  the 
con  rt  says:  "In  determining  whether  an  em- 
ploy^ has  recklessly  exposed  himself  to  peril, 
or  faded  to  exercise  the  care  for  hts  personal 
safety  that  might  reasonably  be  expected,  re- 
gard must  always  be  had  to  the  exigencies  of 
bis  posiiion,'^tndeed,  to  all  the  clrcu  to  stances 
of  the  particular  occasion." 

Id  GreenleafY.  Dubuque  A  8.  O.  R.  Co.,  tu- 
pra,  the  court  says:  "If  the  service  tb  be  per- 
formed by  Hacy  (the  deceased)  waa  of  a  char- 
acter to  require  that  his  excindre  attention 
should  tie  fixed  upon  it,  and  that  he  should  act 
with  rapidity  and  promptness,  it  could  hardly 
he  expected  that  he  should  always  hear  in 
mind  theexisienceof  the  defect,  or  be  [R«pared 
atall  times  to  avoid  it." 

In  Sma v.  Eousatonto R.Oo.,B  Allen,  441,  the 
superstructure  or  roadbed  between  the  tracks  of 
the  defendant's  road  where  it  crossed  the  high- 
way at  a  point  where  the  trains  were  made  up, 
was  such  that  It  was  necessary  for  the  person 
whose  duty  it  was  to  unshackle  the  cars  or  to 
fasten  them|togclher  (o  pass  and  repass  over  the 
space coveredwith  plank  between  thelracksfre- 

auently,  and  with  rapidity,  and  with  his  atten- 
on  in  grnt  degree  diverted  from  the  surface 
over  which  he  passed,  and  directed  to  the  spe- 
cial duty  or  service  of  separatine  and  uniting 
the  cars,  in  order  to  prepare  the  trains  for 
transit.  While  engaged  in  that  service  in  the 
usual  and  ordinary  mode,  plaintiff  was  thrown 
down  by  reason  of  the  defect  in  the  road.  The 
court  says  :  "  As  the  plaintiff  was  in  the  dis 
charge  of  his  duty  in  placing  himself  In  a  per 
ih>us  position, — a  duty  the  performance  of 
which  was  known  to  and  sanctioned  by  the  de- 
fendants,— the  fact  that  he  was  In  such  posi- 
tion has  no  tendency  to  prove  that  he  was  neg- 
ligent or  caretc-s.  The  question  of  due  care 
in  such  case  depends  on  the  manner  In  which 
the  plaintiff  performed  the  duly  incumbent  on 
him, — whether  he  acted  with  due  skill  and 
caution,  and  conducted  himself  In  the  usual 
and  ordinary  way  in  which  similar  acts  are 
done  by  persons  engncod  In  like  employment; 
and  on  other  consirierations  6f  like  character, 
which  do  not  fall  within  the  range  of  ordinary 
otMervation  and  experience  The  question  of 
DOgligence  was  therefore  a  subject  of  evidence, 
and  should  have  been  sabroiited.  with  proper 
instructions,  to  the  jury  for  their  determina- 
tion Nor  do  we  think  that  it  was  any  the  less 
a  question  of  fact  to  he  decided  by  the  jury 
because  it  appeared  that  the  plaiatjli  had  pre- 
18  h.  H.  A. 


vioos  knowledge  bf  tiie  defect  in  the  road 
which  caused  the  accident.  Reed  r.  Herthfield, 
18  Pick.  98;  Smith  v,  LoveU,  ft  Allen,  40.  This 
certainly  was  a  circumstance  to  be  taken  into 
consideration,  hut  by  no  means  a  decisive  one. 
If  the  service  to  be  p^'formed  t^r  the  plaintiff 
was  of  a  character  to  require  that  his  exclusive 
attention  should  be  flxea  npon  It,  and  that  he 
should  act  with  rapidity  and  prompineas.  it 
could  hardly  be  expected  that  he  sbonld  always 
bear  in  mind  the  existence  of  the  defect;  or  be 
prepared  at  all  times  to  avoid  It." 

In  Maltoy  v.  Walker  Twp.,  TT  Mich.  448,  the 
court  says:  "  If  it  was  the  neglieence  of  the 
defendant  in  not  repairing  the  Dtghway  which 
placed  the  deceased  and  uoes  under  hbcharee 
in  a  precarious  condition,  no  neerligence  could 
be  imputed  to  the  deceased  If,  acting  upon  that 
occasion,  as  it  appeared  to  him  to  be,  fur  the 
safety  of  himself  and  party  In  his  charge,  he 
did  not  take  the  precaution  which,  upon  oon- 
sideratlon,  a  mm  prudent  man  might  haw 
takm.  At  least  H  was  a  qnesUon  for  the  Jury, 
and  fairly  sabmltted."  Nothing  short  of  groaa 
negligence  on  the  part  of  the  injuring  party 
can  relieve  the  injured  pariy  from  the  exercise 
of  care.  The  promise  made  by  defendant  in 
this  case  did  not  absolve  plaintiff  from  the 
exercise  of  reaaouaUe  care  while  about  this 
dangerous  machlneiT ;  bat  what  thaU  consti- 
tute such  care  In  a  given  case  must  necessarily 
depend  upon  all  the  fact^and  circumstances  of 
that  case.  He  is  held  to  that  degree  of  care 
which  every  prudent  man  is  expe'-ted  to  em- 
ploy under  similar  circumstances  In  carrying 
on  the  same  kind  of  business.  Here  the  gear- 
iogbadbeen  covered,  because  It  was  dangerous 
in  its  exposed  condition,  and  because  the  em- 
ployes of  the  mill,  and  this  very  plaintiff,  were 
likely  to  come  into  contact  with  It.  Plaintiff 
remonstrated,  hut  he  was  directed  to  continue 
work  which  involved  the  probability  of  this 
contact.  This  Is  but  a  necessary  inference 
from  the  plaintiff's  complaint  and  the  superin- 
tendenfs  reply.  The  performance  of  plain- 
tiff's duty  required  him  to  goiu  the  vicinity  of 
this  machinery.  His  work  afforded  very  little 
opportunity  for  deliberation.  It  was  necessary* 
that  he  should  act  promptly.  Hesitation  was 
not  expected  of  him,  and  the  degree  of  care 
required  of  him  with  respect  to  bis  own  per- 
sonal safety  must  be  measured  to  some  extent 
by  the  e^tlons  of  Us  employment,  l>y  its  de- 
mauds  upon  hts  attention,  ana  1^  his  devotion 
to  its  duties.  His  diligence  and  zeal  in  bis 
master's  service  should  count  in  his  favor,  and 
not  against  him,  in  determining  this  question. 

In  Harris  V.  Clinton  Titp.,  nupra,  the  court 
says:  "  Upon  this  Issue  there  are  two  reasona- 
ble, but  different,  views  which  miglit  be  taken; 
and  therefore  the  question  should  have  been 
submitted  to  the  jury.  The  facts  that  Soper 
knew  the  location  of  the  highway;  that  it  waa 
crooked,  and  that  there  were  no  guides  or  bar- 
riers ;  that  it  was  overflowed,  and  the  water 
had  raised  since  he  la^t  passed  over  it;  and 
knew  that  some  hazard  waa  incurred  In  at- 
tenipling  to  pass  over  It, — did  not  conclusively 
show  that  it  waf)  negligence  in  him  to  make  the 
attempt.  Of  coarse,  the  increased  hazanl 
from  the  rising  of  the  water  called  upon  Soper 
to  exercise  increased  caution,  and  may  hiv» 
been  a  ciTcamitance  whidb,  fii  theopin>'-< 
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•ome  pencxu,  ihould  ban  determined  him  not 
to  make  the  attempt  at  all,  Imt  wbetber  it  was 
or  not.  in  coDoeotion  with  the  oUier  facta, 
should  hare  been  left  with  the  Jury  to  deter- 
nine."  "  Where  there  It  a  chance,  upon  the 
facta  shown,  for  (odinaiy  candid  and  inlelU- 
gent  men  to  arrive  at  different  condastons,  the 
question  of  contributory  negUgmce  is  to  be 
flelermlned  by  the  jury.  Adamt  v.  Iron  Clifft 
Co.  78  Mich.  371 ;  JmUt.  Whdat  Min.  Oo.  71 
Mich.  884,  and  T^)^  r..flaMi»l^,.44  Mich. 
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This  Is  one  of  tboAe  cases  wliere  two  reaaoa^ 

able  and  different  views  mij!;bt  be  taken,  and 
two  men  of  equal  candor  might  differ.  In  my 
judgment,  the  court  below  erred  in  taking  the 
case  from  the  jury,  and  in  ruline  that  as  a  mat- 
ter of  law  the  plaintiff  was  guilty  of  contrib- 
utoTv  oe^ligenoe. 

Tm  judgment  witl  ie  mmtm^  and  a  ne^  trial 
had,  with  ooaU  erf  this  court  to  plaintiff. 

OrHt.  J.,  did  not  alt.  Tlw  other  Jiuticea 
concuxred. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Elias  R.  HUNNBWELL' 

V. 

J.  W.  DUXBURY  4t  al 

(  Maas.  ) 

False  atatemeata  In  a  certtflcat«  r«- 
qniMMl  hj  Stat.  1664*  cbwp.  880.  •  8.  to 
be  filed  witta  the  oommliriooeroi  oorporetlona  to 
enable  a  foreign  corporation  to  do  bustneM  In 
MaamohnBetta,  vltl  not  render  the  persons  siga- 
iDg  It  llatde  for  deceit  to  one  who,  relying  upoo 
them,  takes  the  oorporatlon^  notes  and  thereby 
•nffeisloas. 

^epMniber    mi  J 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Suffolk  County 


OTerruTing  a  demurrer  to  the  seoond  connt  In 
the  declaration  in  an  action  brought  to  ree-=jr 
damages  from  defendanta  fordeceit  in  mnbmg 
UiK  representations  which  induced  plainitff 
to  take  certain  worthlem  notes,  and  ezceptioos 
by  tbem  to  rulings  made  during  the  trial  of  tlie 
action,  which  resulted  In  a  Teroict  in  fovnr  of 
plaintiff.  Demurrer  and  eiceptionM  tuttninefl. 
The  second  count  of  the  declaration  allefred, 
in  substance,  that  defendants  were  offlcers  of  a 
Maine  corporation;  that  they  siifnorl  and  swore 
to  a  false  statement  or  cerliflcHie  therein  repre- 
senting that  the  corporation's  capital  stock  of 
ttBO.OOO  was  all  paid  in,  and  that  patents  of 
the  value  of  9149,650  had  been  transferred  to 
it,  and  caused  the  certificate  to  be  filed  with 
the  commissioner  of  corporations;  that  plain- 


HOXH.— IVoximafe  andratnoCe  eouse  of  damaae.  I 

It  la  an  eieinentBiT  rale  ■oramfav  both  peismal 
and  oorporate  llabDltT  tfast  only  BWdi  damage  can  ' 
be  recovered  as  la  traceable  dlMear  to  fbe  wrong-  i 
fUaot^  "Alongaertesorjudldaldeolalonahasde-! 
teed  pKudmate  at  Immedtate  and  direct  damages 
to  b0  the  ordliiary  and  natural  results  of  the  negll- 
geooe,  sudi  as  are  nsnai  and  as  therefore  might 
have  been  expected.**  Henry  v.  Sontheni  Fao.  B. 
Oo.lOGal.  m 

Itae  general  rule  Is  that  the  party  who  commits  a 
traspan  or  oQier  wrongful  act  la  liable  only  for  the 
dtreot  tnjurr  resulting  from  such  act,  although 
«aofa  leniltlDg  hijarr  oould  not  have  t>een  contem- 
pleted  as  a  probable  resnlt  of  Uie  aot  done.  Well- 
iiurtoo  V.  Downer  KnoseBe  OU  Oo.  lOi  Hen.  M; 
fleltobarT'  v.  Hercbenroder,  lOS  Han.  4KS,  8  Am.  Rep. 
361;  Fatten  v.  Chicago  &  N.  W.  R.  Oo.  aB  Wle.  924^  as 
WtoL  418;  Bowaa  v.  Pioneer  Tow  Line.  2  Saw7.  £1: 
Ward  V.  TaoderbUt.  M  How.  Pr.  144;  Eben  v.  I^rs- 
tar,  flO  N.  T.  SSe-,  lane  v.  Atlanttc  Works,  111  Ham. 
Wk  Hart  V.  Western  B.  Corp.  13  Met.  90, 1(l4;  Keenan 
T.  Oavaaattgli,  44  Tt  »8:  CoUard  v.  Soutbeastem 
EL  Oo.  7  Hurlst.  *  N.  79;  Little  v.  Boston  AH.  R.  Co. 
mUe.t». Metallic  Oomp.  Oast  Co.  v.  Iltohburg  R. 
Oo.  lOB  Masa.  217;  Perler  v.  Bastem  R.  Co.  96  Haas. 
414;  WUUams  v.  Vaoderldit,  28  N.  T.  217:  Kellogg  v. 
Chicago  *  N.  W.  B.  Oo. »  Wto.  920, 7  Am.  Rep.  69. 

In  the  language  of  the  Supreme  Oourt  otlPenn- 
•jrlranla,  to  visit  upon  the  defendant  all  the  oon- 
•eqiMiccs  of  his  wroiwf  ul  act  "would  set  society 
on  edge,  aad  fill  the  courts  with  nselees  and  Injurl- 
ooa  UUffatkm.  It  Is  Impossible  to  compensate  for 
•n  losaea,  aad  Hie  law  therefore  alma  at  a  Just  dis- 
ertminatloii,  wblob  wfU  impose  upoo  the  party 
caoalnr  tbem  the  proportion  of  tbem  that  a  proper 
view  of  bis  acta  and  the  attending  drcunwlances 
vouM  dictate.**  Ttetclug  r.  Beok,  4S  Pa.  809,  SIS; 
IBedgw.  PxTiLllUL 
)8L.R  A. 


The  law  cannot  undertake  to  trace  tmck  the  cbalo 
of  causes  indetlnltoly.  for  !t  is  obvious  tlwt  this 
would  lead  to  Inquiries  farbejond  human  power 
and  wisdom-ln  fact,  Inflnlte  in  their  scope.  Tt 
therefore  stops  at  thefirrt  link  IntheidiRlnof  caus- 
atbn,  andloohs  oolr  toUie  pecsoo  who  is  tfaeproxl- 
matefoausa  of  the  lajary.  Sbeann.  A:  BedfL  Kev. 
19. 

The  general  rule  Is,  that  the  damage  to  be  recov- 
ered must  be  the  natur^  and  proximate  conse- 
quence of  the  aot  complained  of.  2  GreeoL  Bv. 
I2G& 

It  Is  not  enough  if  It  be  tbe  natural  cooseq  uenoe; 
It  must  tie  both  natural  and  proximate.  Richard- 
son V.  Dunn,  8  a  B.  N.  S.  0S4. 

To  maintain  an  action  for  special  damages,  they 
must  he  the  l^mland  natural  consequences  arising 
from  the  tort,  and  not  from  the  wrontrf  ul  act  of  a 
third  partr  remotely  induced  thereby.  Oraln  r. 
Fetrie,  8  HiU.  tO. 

The  negiigeot  burolog  of  a  house,  and  ttiespr'-ad- 
Ingof  the  Ore  toanelgbt>oring  bouse,  and  the  burn- 
ing thereof,  do  not  give  tbe  owner  of  the  last  house 
a  cause  of  aodon  against  the  owner  of  the  house  to 
which  thn  Hre  orlidnated.  The  damafres  are  too 
remote,  Ryan  v.  Now  York  Cent.  R.  Co.  86  N,  T. 
T.210. 

It  la  not  easy  at  all  times  to  determine  what  are 
proximate  and  what  are  remote  damages.  In 
Thomas  v.  Winchester,  6  N.  T.  40B,  Judge  Kuggles 
defines  the  damages  for  which  a  party  Is  liable  as 
tbcae  whliA  are  the  natural  or  neoeemry  oonse- 
quencee  of  his  acts. 

Subject  dlsoussed  in  notes  to  Smethumt  v.  Inde- 
pendent Cong.  Church  Proprs.  (Mass.)  2  L.  R.  A. 
006:  Brlekson  v.  St.  Paul  *  D.  B.  Co.  (Minn.)  6  L,  B. 
A.  788;  Loutsvnie,  N.  A.  ft  a  B.  Oo.  v.  Lucas  (Ind.) 
8  L.  R.  A.  194;  Read  v.  Nichols  (N.  r.l  7  L.  R.  A.  180; 
Smith  V.  Kanawha  Count?  Ct.  (7.  Ta.)  8  Ih  B.  A, 
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tiff  manufactured  «>ods  for  tbo  corporation 
for  which  he  was  asked  to  take  its  aotee;  that 
plaintiff  caused  an  ezantiimtloo  of  the  records  in 
(be  comintssfoiier's  offloe  to  be  made  and  thne- 
Ir^  learned  of  the  certificate  aud|  Its  coutents; 
tnat,  helievinj*  the  same  to  be  true,  he  accept- 
ed the  notes;  that  the  stateroeuts  were  false  and 
the  corporation  was  iDsolveot,  and  that  plain- 
liff  was  unable  lo  collect  the  amount  of  the 
notes. 

The  further  facts  appear  in  the  opinion. 

Mr.  Charl«a  R.  Darline,  with  Memt. 
W.  F.  Bloeom  and  W.  8.  ^ocam,  for  ap- 
pellants: 

A  Btntement  filed  under  the  Act  of  1884  re- 
ferred to  cannot  be  made  the  subject  of  a  pri- 
vate action  for  damages  for  false  representation 
against  the  signers  of  the  statement. 

A  person  makinga  represeotatioD  is  only  ac- 
countable for  its  truth  at  honesty  to  the  very 
person  or  persons  whwu  be  seeks  to  infiuence; 
no  one  else  has  a  right  lo  rely  on  the  represen- 
tation, and  to  allege  Its  fUiity  as  a  wrong  to 
him. 

Cooley.  Torts,  2d  ed.  *498:  Kerr,  Fraud  & 
Mistake,  98;  Bradcett  v,  Orimold,  113  N.  Y. 
454. 

Thus,  a  mifrepresentatlon  by  A  to  B,  as  to  A's 
solvency,  gives  no  right  of  action  to  a  third 
person  to  whom  the  representation  la  repealed 
without  A's  authority. 

RavUngt  v.  Bean,  60  Mo.  614.  See  also  Jfc- 
Craekm  v.  Weat,  17  Ohio  16;  HartUng  t.  Com 
mereial  Lean  (h.  84  Ul.  851;  WeOt  v.  Cook,  16 
Ohio  St.  67. 

Such  statements  cannot  be  said  to  be  public 
records;  and  no  rights  are  given  by  the  statute 
to  the  public  to  examine  them,  or  to  the  infor- 
mation therein  coniained.  It  is  s  matter  en- 
tirely between  the  corporatioo  aud  the  commis- 
doner  of  cwporationa  This  Statute  b  entirely 
different  frmn  those  Acts  which  require  officers 
of  corporations  to  make  detailed  reports  as  to 
the  condition  of  the  corporation  annually.  It 
Is  at  least  doubtful  whether  there  is  any  liabil- 
ity under  the  latler  classof  statutes,  apart  from 
the  express  provision  referred  to. 

BraekeU  v,  Orimdld,  tupra;  Fogg  v.  Pew, 
10  Gray,  409;  Pub.  Slat.  chap.  106,  59,  60. 
cl.  6. 

The  statement  under  the  Statute  may  be  lik- 
eoed  lo  testimony  eiven  by  a  witness  in  court. 
A  bystander  would  not  be  entitled  to  rely  on 
witness's  statement  in  a  subsequent  transaction 
with  blm,  and  then  all^  its  falsity  as  a  fraud 
upon  him. 

See  Morrit  v.  Tateott.  96  N.T.  100. 

A  further  reason  why  a  statement  under  the 
Statute  should  not  be  recognized  as  the  foun- 
dation of  an  action  against  the  officers  of  the 
corporation  individually  is  that  it  is  the  com- 

8 any.  and  not  the  officers,  tiiat  te  required  to 
le  the  statement. 

See  Van  Weet  v.  Wintton,  115  V.  S.  888,  89 
1*  ed.  884. 

The  case  at  bar  Is  to  be  dlstingulsed  from 
the  following; 

(1)  Where  officers  of  a  corporation  publish 
a  prospectus  with  the  intention  of  atfractine 
sulwcribers.  The  purpose  is  to  induce  people 
to  invest. 

Pefi-  T.  Ourn^.  L.  R.  6  H.  L.  877;  Braekett 
T.  GrmroM,  112  N.  Y.  454,  471. 
13  L.  1^  A. 


(2)  Statements  to  Gommerdal  agencies,  which 
are  made  to  obtain  credit. 

MaeuUar  r.  McKinley^  99  N.  Y.  858;  Lona 
T.  1fe^,81Kan.896;.SKuU<yT.Awfe,98Ma8B. 
168. 

The  rule  by  which  a  person  fs  liable  for  rep- 
resentations made  by  him  as  of  his  own  knowl- 
edge, without  other  evidence  of  fraud,  Is  not 
properly  applicable  In  this  case. 

That  doctrine  is  substaotiaUy  identical  witb 
the  equitable  doctrine  which  holds  the  mere 
falsity  of  a  representation  sufficient  ground  for 
relief  without  regard  X(>  fraud. 

The  equitaUe  doctrine  is  limited  to  cases  be- 
tween contracting  parties,  *.  e.,  the  prlucipals 
in  the  contract;  consequently,  the  doctrine  in 
question  should  be  similarlv  limited. 

In  equity  a  contract  wUl  Ik  rescinded,  or 
other  Similar  relief  granted,  on  account  of  a 
representation  which  ia  f\lse  in  fact,  however 
innocently  made. 

Wriftht  V.  Snow.  2DeG.  &  S.  821:  RnttUn* 
V.  Wickham,  1  Giff.  855,  8  DoG.  &  3.  804; 
y«w  Bruntmck  <£  C.  It.  Q>.  v.  Muggeri^e,  1 
Drew.  &  S.  868;  Direeton  of  Central  R.  (h.  v. 
Ei»eh,  L.  R.  2  II.  L.  99;  Be  Oterend,  L.  R.  3 
Eq.  676;  Reae  Biter  8.  Min.  Co.  t.  Smith,  L. 
R  4  H.  L.  64;  Mamat  v.  TeUi.  46  L.  t.  N.  S. 
497;  Neubiggit^  v.  Adam,  L.  R.  84  Ch.  Dlv. 
583;  Torranee  v.  Bolton.  L.  R  8  Ch.  App.  118; 
Redgrave  v.  Burd,  L.  R.  20Ch.  Div.  1,  13,  18; 
Btnith  V.  Richard),  88  U.  8.  13  Pet.  26,  10  L. 
ed.  42;  MeFerran  v.  Tcmlor,  7  U.  S.  8  Cninch. 
270,  2  L.  ed.  486;  DanU  t.  Mikm,  1  Stoiy^ 
172:  Hough  v.  ^tikardaim,  8  Story,  659;  Dog- 
gett  V.  Emrton,  Id.  700:  3faton  v.  Croiby,  2 
Ware,  306;  Warner  v.  Daniel*,  1  Woodb.  &  M. 
90:  Smith  v.  Baieock,  2  Woodb.  &  M.  240; 
Smith  V.  Mitchell,  6  Ga.  468;  Frentd  v.  Milter, 
87  Ind.  1;  Wikox  v.  louia  Wetleyan  Unit).  33^ 
Iowa.  867;  Harding  v.  RandaU,  16  He.  388; 
Jhymon  v.  MiteheU,  1  Md.  Ch.  496;  ^urr 
Benedict,  99  Mass.  468;  Conterte  v.  JUumrieh, 
14  Mich.  109;  Riiner  v.  Dugan,  89  Ml!«.  477; 
OlnsKoek  V.  Minor,  11  Mo.  655;  Romtrit  v. 
DaU,  2  Cow.  129;  Belknap  v.  SeaUy,  14  N.  Y. 
148;  Miner  v.  Medbury,  6  Wis.  295. 

In  England  this  doctrine  is  supposed  to  be 
limited  lo  rescission  cases.  But  the  distinclioa 
in  the  applicatioa  of  the  doctrine,  belweeo 
claims  for  readsslm  and  for  damage*  is  not 
well  maintained  In  BBgland,  and  is  still  less  so 
in  this  country. 

See  Neiebigging  v.  Adam,  tupra. 

See  also  the  doctrine  as  to  compensation  for 
misdescription  or  misrepresentation  in  sales  of 
land(8loiy,  Eq.  Jur.  %  779),  and  the  applica- 
tion thereof  in— 

mUv.  Buckleg,  17  Ves.  Jr.  401:  Re  Turner 
V.  Skelton,  L.  R.  18  Ch.  Div.  180;  Kent  v.  Car- 
eaud.XI  Md.  291;  Marbary  v.  Sione»tr«et.  1  Md. 
147:  MendenhaU  v.  Steektl,  47  Md.  453:£iTSlv. 
Matheny,  1  A.  E.  Hatsh.  193;  Camp  v.  Nor- 
fieet,  88  Va.  880;  BarreU  v.  Bia,  19  Ark.  103,. 
115. 

The  decree  may  be  in  the  alternative  for  re- 
scission or  damaces,  or  for  damages  alone. 

MeFerran  v.  Taylor  and  Wariier  v.  Dani^lt, 
tupra  ;  McCormiek  v.  Matin,  5  Blackf.  r>09, 
DuFloa  V.  PoiMre,  14  Abb.  Pr.  N.  S.  391:  An- 
derton  v.  Snyder,  21  W.  Va.  632;  Lockridge  v. 
filter,  5  Jll.  668. 

In  suits  to  foreclose  purchase-money  mort- 
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Mges,  damages  for  tnnoceat  mlsrepreseota- 
Uom  made  by  tbe  vendor  in  the  sale  may  be 
recovetcd  bj  tbe  vendee. 

Fnnta  Y.  MtUer.  tupra;  BtteU  t.  Mt/en,  54 
Hiss.  174;  Sveaey  v.  OolUna,  89  Iowa,  980. 

Id  fact,  tbe  equitable  doctrine  bas  been 
adopted  oatrtght  at  law,  as  applicable  to  ac- 
tions for  damages  between  contracting  parties 
in  several  States. 

See  Bfnf  v.  KMner,  41  Wis.  184;  CotOatmn 
V.  Sivum,  47  Wis.  103;  Davi*  v.  A^Bum,  73 
Wis.  4S9;  Frtntd  v.  Miller,  mpra;  Baugkman 
V.  Gmld,  45  Hleh.  481;  Boleomb  v.  Arable,  69 
Micb.  396  (Imt  see  Gonwtoek  v.  Smith.  SO  Mtcb. 
838;  WfutUn  V.  Wright,  84  Mich.  98;  SscAe  v. 
Kaapp.  28  Mich.  53;  Stone  v.  Ootelt,  29  Mtch. 
S59;  f-tarkmeather  v.  Beti^min,  83  Micb.  805; 
yowlin  V.  ftiow,  40  Mich.  699);  Afultwy  v.  ^in^, 
39  Ohio  St.  481  (but  see  TayU»'  v.  Leith,  36 
Ohio  SL  498;  POrmlee  t.  Addlfh,  38  Ohio  St. 
10;  ^BTfia  /s*.  <V.  v.  iitaf.  88  Ohio  St.  388); 
fUe^ge  v.  Seoit,  56  Ala.  302;  2ton>  v.  Seta,  66 
A!a.  206.  210;  Tabor  v.  Pefer«,  74  Ala.  90; 
Brown  v.  /^Wmna/i,  79  Ala.  406,  409;  Jordan  v, 
Pictett,  78  Ala.  331,  838  (but  see  Barnett  v. 
/ttuntOR.  3  Ala.  181,  187;  Munroe  v.  iVifaA«(r. 
16  Ala.  78S;  Atwiod  t.  TTr^Al,  39  Ala.  846.863; 
Bhdeman  t.  /oAnsm,  85  Ala.  353) ;  Lynch  v, 
MertantOe  Trust  Co.  18  Fed.  Rep.  486;  Good 
win  V.  BMnmm,  80  Ark.  585;  Snyder  v.  Find- 
leg,  1  N.  J.  L.  48;  Hogg  v.  UardvcU,  4  Sneed, 
151;  Wattrbmy  v.  BuuOl,  8  Bast.  159;  Crump 
V.  ITRAar  Statet  Mitt.  Cb.  7  Gratt.  853;  Pen- 
wff*  T.  Tli^fM  17  Pa.  4BS;  Bmer  r.  Iftnn,  90 
Vb.  859;  AifteMafc  v.  Or<0,  61  Fft.  437. 

Tbe  equitable  doctiioe  does  not  extend  to  a 
esse  where  tbe  plaintiff  did  not  contract  with 
tbe  defendant  on  tbe  faith  of  tbe  representa- 
tion. 

Smith  T.  Mariner,  5  Wis.  561,  577,  578. 

The  Massachusetts  special  docUlne  ranges 
witb  the  doctrine  of  the  States  last  referred  to. 
It  is  merely  tbe  equitable  doctrine  sUghlly  dis- 
guised. 

Batard  r.  Inein.  18  Pick.  96;  Page  v.  Bent, 
3  Mel.  871;  Stone  v.  Denny.  4  Met.  151;  Milli 
ken  v.  Thffrndikc,  103  Mass.  383 ;  Litehfiekt  v. 
BvteAinmn,  117  Mass.  196;  Havage  v.  Steven; 
136  Mass.  307;  Ohaiham  Furnace  Co.  v.  Mof- 
fan,  147  Muss.  408 ;  LobdeU  t.  Bak^,  1  Met. 
198,  301,  per  Wilde.  J.;  Bandatl  v.  Binetton. 
13  Allen,  413,  415.  per  Colt,  J.;  lUtt  v.  Chap- 
in,  188  Mass.  376,  per  Field,  J.  See  notea 
to  Patiey  v.  Fruman,  3  Smith,  Lead.  Cas.  Otb 
Am.  ed.  1820;  Beojamln,  Sales,  BenneU's  ed. 
$  464  W  tea,:  JeUffa  v.  Baker.  L.  R  11  Q.  B. 
DiT.  855;  BOm  t.  Bwmm,  8  Best  &  S.  761; 
Kenmeiy  Binama,  N.  Z.  A  A.  B.  Mail  Co. 
L.  R  3  Q.  B.  580. 

See  also  tbe  following  Massachusetts  cases 
requiring  knowledge  of  falsity  to  be  shown; 

TTffon  V.  Whitmarsh,  1  Met  1;  Pearson  v. 
Bawe,  I  Allen,  307;  Ring  v.  Baiae  MHU.  10 
AlleD.  646:  Harvard  L.  8.  Int.  Co.  v.  Mat- 
<*tfwf.l03  Haas.  331;  Coopvr  v.  LorerinfT.  106 
Mass.  77.  per  Ames,  J.;  Tucker  v.  JMiile,  12ii 
Mass.  844.  ComiMire  Bennett  v.  Judioii,  21 
N.  T.  288,  and  SAarp  v.  New  York.  40  Barb. 
267.  witb  subsequent  New  York  cases,  as  fol- 
lows: 

V.  Ca$e.  56  Barb.  546;  Barrett  v,  Wett- 
em,  68  Barb.  305;  Craig  v.  Ward.  3  Eeyes,  887; 
S6  Barb.  877;  Martk  T.  Falker,  40  N.  Y.  563, 
IS  L.  R.  A. 


Ckeato"  V.  Cometoek,  Id.  575,  note,  6  Bobt.  1;  0^ 
erlander  v,  Spiem,  45  N.  Y.  175;  Meyer  v.  Ami- 
doH.id.  169;  Atkint  v.  ElmU,  Id.  76»;  Wake- 
man.  T.  Dattty,  51 N.  Y.  37. 

TbeMasssebusetts  rule  is  stated  In  MiUiien 
T.  Thorndike,  103  Mass.  8S3,  in  a  form  wliicb 
limits  it  to  cases  between  contracting  parties. 

In  actions  of  this  character,  t.  e.,  actions  for 
deceit  against  offlceis,  promoters,  etc.,  of  cor- 
porations, moral  fraud,  actual  as  distinguished 
from  constructive  fraud,  is  in  other  juritKlic- 
tioDS  required  to  be  shown  to  maintain  the  ac- 
tion. 

Taylor  v.  Athton,  11  Mecs.  &  W.  401;  Moore 
v.  Burke,  4  Fost.  &  F.  268,  378.  282,  284.  290. 
Cockburn,  Ch.  J.;  Shreaebury  v.  Blount,  3 
Man.  &  O.  475:  Parker  v.  McQuetten,  32  U. 
C.  Q.  B.  373;  Derry  v.  Peek,  61  L.  T.  N.  8. 
265;  Covley  v.  Smyth,  46  N.  J.  L.  880.  See 
Wakeman  v.  DaUity,  61  N.  Y.  87;  Beaeh  v. 
Bemia.  107  Mass.  498;  Bannitter  v.  Alderman, 
111  Mass.  361:  OoIm  v.  Cami^,  188  Mass.  437; 
Bouker  V.  B^y,  8  New  Eng.  Bep.  839,  141 
Mass.  815. 

Mr.  Fr«d  Helntire»  for  appellee: 

The  penalty  of  personal  liabulty  for  debts  of 
tbe  COTporation,  imposed  1^  the  statute  ^ela^ 
Ing  to  domestic  corporations  upon  officers  for 
making  a  false  certificate,  Is  not  limited  to 
debu  in  favor  of  persons  who  have  been  actu- 
ally misled  by  the  certificate,  or  the  debts  cre- 
Blad  after  the  certificate  was  filed. 

FeUcer  v.  Standard  Yarn  Go.  148  Mass.  386. 
See  also  Bradl^  v.  Baeley  98  Mass.  160;  Fogg  i, 
Pew,  10  Gray.  409,  415. 

Tbe  representftticMis  need  not  be  made  direct- 
ly to  tbe  plaintiff,  or  with  the  specific  intent  to 
induce  the  jmrticular  transactioo. 

Seott  V.  ikxon,  39  L.  J.  Exch.  62,  note;  Peek 
V.  Qumey,  L.  R  6H.  L.  377;  Stom  v.  mnter- 
botham.  L.  R  8Q.B.  244;  BetffordT.  Bagthaw, 

4  Hurlst.  &  N.  m-,  Clarke  v.  Biektoa.  6  C.  B. 
N.  S.  453;  2  Addison.  Torts,  Wood's  6th  ed. 

5  786:  LobdeU  v.  Baker.  3  Met.  469;  Tryon  v. 
Whitmar^,  1  Met.  1;  Kidney  v.  Stoddard.  7 
Met.  262;  PolhiU  v.  Walter,  3  Bam.  &  Ad.  114. 

In  an  action  of  tort  for  fraudulent  represeo- 
tatioDB,  tbe  allegation  of  fraud  Is  sustained 
proof  that  the  defendant  represented,  as  of  bis 
own  knowledge^  material  facts  susceptible  of 
knowledge,  wbich  ware  untrue. 

Chatham  Furnace  Go.  v.  M^at,  147  Mans. 
403,  and  cases  cited;  Peek  v.  nerry,  L.  R.  37 
Cb.  Div.  641;  Article  by  Sir  Frederick  Pollock 
00  Dtrry  t.  Aafc,  H.  L.  6  L.  Q.  Rav.  410. 

B»r]i«r,  delirared  the  opioioo  of  the 
court: 

Tbe  action  is  tort  fw  deceit  In  Inducing  the 
plaiotlfT  to  lake  notes  of  a  corporation  by  lalse 
and  fraudulent  representations  alleged  to  have 
been  made  to  him  by  tbe  defendants,  that  tbe 
capital  stock  of  the  C(UW>ration  amouotioe  to 
$150,000  bad  been  paid  in,  and  that  patents  for 
electrical  advertising  devices  of  the  value  of 
$149,650  bad  been  transferred  to  it. 

From  tbe  exceptions  it  appears  that  the  cor- 
poration was  or^nized  in  January,  1885,  un- 
der the  laws  of  Maine,  and  engaged  in  business 
in  Massachusetts.  That  it  filed  with  the  com. 
missioner  of  corpornlions  a  certificate  dated 
August  11,  1885,  required  by  tbe  Statute  of 
1884.  chap.  380.  %  8,  signed  by  tbe  defendants. 
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'witbalumtilatiiig  that  od  thtf  date  they  had 
«eTeralfy  made  oath  that  the  certificate  was 
true  to  the  best  of  their  koowledge  aod  beliel 
That  before  the  plaintiff  took  the  Qotea  the 
coDteots  of  this  certificate  had  been  commuai- 
<»ted  to  him  by  an  attwcey  whom  he  bad  em- 
ployed to  examine  the  noords,  and  that  he  re 
li«f  upon  its  stalementa  In  acceptiDg  the  notes. 
There  was  no  other  eTidenoe  oi  the  making  of 
the  alleged  representations. 

The  main  question  is  whether  ttie  plaintiff 
■can  maintain  an  action  of  deceit  for  alleged 
nilBslntements  contained  in  the  certificate.  In 
the  opinion  of  a  majority  of  ti^e  court  this 
question  should  bave  been  dedded  adversely  to 
ibe  plaintiff.  The  execution  by  the  defendants 
of  the  certificate  to  enable  tbe  corporation  to  file 
it  under  Stat.  1884.  cbap.  880,  g  3,  was  too  re 
mote  from  any  design  to  Influence  the  aciion 
of  (be  plaintiff  to  make  it  the  foundation  of  an 
action  of  deceit 

To  sustain  such  an  action  misrepresentations 
must  eitber  have  been  made  to  the  plaintiff  in- 
dividually, or  as  one  of  the  public,  or  as  one 
of  a  class  to  whom  they  are  in  fact  addressed, 
•or  have  been  intended  to  infiuenoe  his  conduct 
in  the  particular  of  which  he  complains. 

This  certificate  was  not  communicated  by 
the  defendants  or  the  corporation  to  the  public 
•or  the  plaintiff.  It  was  fikd  with  a  state  offi- 
cial for  the  definite  purpose  of  complying  with 
a  requirement  imposed  as  a  condition  prece- 
dent to  the  right  of  the  corporation  to  act  in 
Massachusetts.  Its  design  was  not  to  procure 
credit  among  merchants,  but  to  secure  the 
Tight  to  transact  business  in  the  State. 

The  ternu  of  the  Statute  carry  no  implica- 
tion of  such  a  UabQity.  Statutes  requiring 
flimilar  statements  from  domestic  corporations 
have  been  in  force  here  since  1839,  and  wbeo- 
•everit  was  intended  to  Impose  a  liability  for 
false  statements  conteined  In  them  tbere  has 
l)een  an  express  provision  to  that  effect;  and  a 
requisite  of  the  liability  has  uniformly  been 
that  the  person  to  be  held  signed  knowing  tbe 
statement  to  be  false.    Stat.  1899,  g  90;  Itev. 

■>t.  cbap.  86,  %  Geo.  8tat.  cbap.  00,  g  80; 
...4t.  1870,  chap.  aS4,  g  88.  cl.  6;  Pub.  Stat, 
chap.  106,  g  60.  d.  6. 

To  bold  that  tbe  Statute  of  1884,  chap.  880, 

8,  imposes  upon  those  officers  of  a  foreign 
corporation  who  sign  the  certificate  which  is  a 
condition  of  Ita  admission  the  added  UaUUty 
of  an  action  of  deceit,  is  to  read  into  the  Stat- 
ute what  it  does  not  contain. 

If  such  an  action  lies  It  might  have  been 
brought  in  many  instances  upon  repreeente- 
iions  made  in  returns  required  of  domestic  cor- 
porations, and  yet  there  is  no  instance  of  such 
an  action  In  our  reporta.  In  Fogg  v.  iVu,  10 
Oray,  409,  it  is  held  that  the  misrepresenta- 
tions must  have  been  intended  and  allowed  by 
those  making  them  to  operate  on  the  mind  of 
the  party  induced  and  have  been  snffeied  to 
influence  bim. 

In  Bradleg  r.  Me,  88  Maa.  108^  the  t^re- 


sentation*  proved  and  relied  on  were  made  per- 
sonatly  by  the  defendant  to  the  plaintiff  in  ttia 
course  of  tbe  negotiation  for  the  shares  the 
price  of  which  the  plaintiff  sought  to  recover. 

FOker  T.  Standard  Tarn  Oh,  148  Mass.  326, 
was  an  action  under  Pub.  Stat.  chap.  106,  g  60, 
to  enforce  a  Ual^ity  ei^lcltly  dedated  by  the 
Statute. 

Nor  is  tbere  any  English  case  which  goes  to 
tbe  length  necessary  to  sustein  the  piuntiff's 
action.  The  English  cases  fall  under  two 
heads:  (1)  those  of  officers,  members  or  agents 
of  corporalioos.  itho  have  issued  a  prospectus 
or  report  addressed  to  and  circulated  among 
shareholders  or  the  public  for  the  purpose  of 
inducing  tbem  to  teke  sbaresj  those  persons 
who.  lo  obtein  the  listing  of  stocks  or  securi- 
ties upon  the  stock  exchange  in  order  that  they 
may  be  more  readily  sold  to  tbe  public,  have 
made  represeotalloDS  to  the  officials  of  tbe  rx- 
cbaoge,  which  in  duo  course  have  been  com- 
municated to  buyers.  Sofftbau  v.  Seymour,  4 
O.  B.  N.  B.  ^n-.  WaUon  v.  Ckartfmont,  8  Q. 
B.  856;  Be^ord  v.  Bagthaui,  4  Hurlst.  &  N. 
537;  Clarke  v.  DicJaion,  6  C.  B.  N.  S.  463:  Jar- 
rea  V.  Kennedv.  6  C.  B.  819;  CnmpbeU  v.  mem- 
i"g,  1  Ad.  &  El.  40;  Peek  v.  Derrg,  L.  R  87 
Ch.  Div.  541,  sod  14  App.  Caa  SS7;  Angua  v. 
Clifford  [1881]  L.  a  3  Cb.  Div.  448. 

In  these  cases  the  representations  were  clearly 
addressed  to  tbe  fdainilffs,  among  others,  of 
tbe  public  or  of  a  clsss,  and  were  plainly  in- 
tended and  calculated  to  hiflueooe  their  action 
In  the  specific  matter  in  which  they  claimed  to 
have  been  injured.  So,  too,  in  the  American 
cases  relied  on  to  support  tbe  actim.  Morgan 
Y.Skiddg^  N.  Y.  819;  TrndOliger  t.  Qrmt 
Weitern  U.  TOeg.  Ch.  50  IlL  349;  Paddaek  r. 
Fletcher,  43  Yt.  889.  The  numerous  cases 
cited  in  the  note  to  v.  Freman,  9  Smith. 

Lead.  Cas.  9tb  Am.  ed.  1830.  are  of  tbe  same 
character. 

In  the  case  at  bar  the  certificate  was  made 
aod  filed  for  the  definite  purpose,  not  ot  in- 
fluencing tbe  public,  bat  of  obtainnig  from  the 
State  a  specific  right,  which  did  not  affect  the 
validity  of  Ite  contracts,  but  merely  relleral 
its  agents  in  Massachusetts  of  a  penalty.  It 
was  not  addressed  to  or  Intended  for  the  pub- 
lic, and  was  known  to  the  plaintiff  only  from 
tbe  search  of  his  attorney.  It  could  not  have 
been  intended  or  designed  t>y  the  defendante 
that  the  plaintiff  ihotua  ascertain  its  oontMita 
and  be  Induoed  by  them  to  t^e  the  notes.  It 
la  not  such  a  representation  made  by  one  to 
another  with  intent  to  deceive  as  will  stislain 
tbe  aciion.  Its  statements  are  In  no  fair  sense 
addressed  to  the  person  who  searches  for,  dis- 
covers, and  acts  upon  them,  and  cannot  fairly 
be  infored  or  fmind  to  have  tieta  made  with 
the  Intent  to  deceive  btm. 

This  view  of  the  law  dispoaes  of  the  caia 
aod  makes  it  unnecessary  to  consider  tbe  otter 
questions  raised  at  the  trial. 

Demurrer  to  tfu  aeeond  eowU  tuttaintd.  IBt- 


Digitized  by 


1801. 


McCasetll  t,  Conhecticdt  SATtsos  Bank. 


CONNECTICUT  SUPREfttK  COURT  OP  ERRORS. 


JunM  L.  MoCASEJLL,  Appt., 

9. 

CORNBOTICUT  SAVINGS  BANK. 
(....Conn.....) 

1.  Asttvtai^  bank  pMW-book  U  not  a 
n^oMaU*  inaferamentf  eitiieF  by  itaeif  or 
In  oonneotton  wltb  an  order  signed  hj  the  depos- 
Itcw^  dtreottnff  parment  to  a  third  penon  or  bear- 
er, nor  oan  it  be  nuktoeo  broontnwt.  Tbeae- 
count  mar  be  transferred  but  *be  aaaignee  take* 
U  Bobjeot  to  the  eqnitlea  and  deflenses  betweeo 
the  original  partlea,  la  the  abseoee  (tf  facta  raeat- 
Incran  estoppel. 

S.  Tb*  antry  by  a  savlBca  bank  of  a 
omUtln  apaaa-bcK^  willnot  eatop  it 
from  dens'taW  tbat  a  deposit  vas  nude  as  a^dnet 
an  aaatcnee  of  the  account  where  the  entry  was 
procured  by  fraud  and  the  bank  made  it  without 
knowledge  of  the  material  facta  or  any  iotentlon 
that  the  repreeentatlon  should  be  acted  on,  ee- 
peoially  wbere  the  anivnee  is  not  a  bona  fide 
bolder. 

S*  A  aadlngbytbe  trial  oooirt  upon  a 
dtetlaet  lasne  of  fbet  whether  or  not  the 
■Mlarnee  of  a  snviogs  bank  paas^boek  is  a  bona 
llde  boMer  Is  oonduslve. 

(MBndiaLlfln.) 


APPEAL  bv  phinUff  from  aJnd|EmeQt  of 
tbe  Snpenor  Court  for  New  ^ven  County 
in  faror  of  defradaot  in  co  action  brouebt  to 
recow  the  amount  credited  on  aaanottbaok 
pass-book  whlcli  badbeea  asaigDedtopmlaUff. 


.  be  facts  Bufflcientlj  appear  in  tbe  opinion. 
Meurt.  George  D.  Watroaa  and  Bd- 
ward  Ot.  Baeuand.forappellaDt: 

Tbe  ruliDg  tbat  the  plaintiff  was  not  the 
bona  flde  hoWerof  book  and  order  is  a  conclu- 
don  of  hiw  and  fs  revlewaUe  by  this  court. 

White  T.  Brown,  14  How.  Pr.  286;  Hamit- 
ton  r.  rowjl't.  84  N.  J.  L.lfl3. 

The  question  of  bona  jUUt  and  conversely  of 
»wiI(>,/ldMpreBup|x>ses  a  duty  which  baa  been 
done  or  left  uodone.  What  duty  rested  upon 
the  plaintiff  in  connection  with  toe  transfer  of 
the  pass-book  to  his  possesdon  is  therefore  m 
question  of  law. 

Solan  V.  New  T&rk,  N.  H,  A  H.  B.  B.  Oo. 
1  New  Enff.  Rep.  826,  63  Conn.  471. 

The  findiDe;  that  the  plaintiff  had  "reason 
to  believe"  that  Harnsoo's  possession  of  tbe 
book  ia  tainted  with  fraud  or  illegality,  all  the 
facts  having  been  aseertaioed,  £  also  a  ooa- 
olusion  of  law  and  likewise  nViewabte. 

Bttrne  r.  BrUn,  40  N.  T.  466;  BtOkO^  r. 
EetettM,  6  N.  T.  887. 


Mora.— J^mwttoft  of  IxtiA  pow-lmoknot  oonokiMic 
of  fight  to  draw  depoatt. 

Agreetnents  between  a  aavlogs  bank  and  tta  do- 
poaltora  that  tbe  moneys  intrusted  to  tbe  bank 
ibail  ba  paid  to  anyone  presenting  the  pass-book 
will  not  relieve  the  bank  from  the  toffal  oonse- 
queocesnf  Its  faflure  to  ezerdae  reasonable  preoau- 
tloQ  io  paying  the  depoaitto  «  party  baviaff  Doosea- 
Wkon  of  the  pass-book.  Kim  bail  r.  Norton.  SB  N.  H. 
1.  C  Am.  Bep.  171. 

And  tbe  bank,  in  maUng'  payment  to  one  having 
no  other  evidence  of  right  to  reoetve  it,  most  show 
•ome  valid  oootraot  tqr  virtue  of  which  Itwaann- 
dentood  nicb  a  payment  was  auttwrised.  Smith  t. 
Brooldiyn  Bar.  Bank,  1  Cent.  Bep.  801.  Ml  N,  Y.  S8. 

A  rate  of  aaavlngs  bank,  that  paymeots  made  to 
any  person  producing  the  paas-book  shall  tw  valid 
does  not  relieve  It  from  llaUUty  for  negligent  pay- 
ment nade  thereon  after  It  la  Informed  of  the 
death  of  tbe  depoelton  where  another  rule  provides 
that  upon  such  death  the  deposit  ahall  be  paid  to 
tbe  depositor's  legal  representative.  Farmer  v. 
Manhattan  Sar.  Inst  W  H .  T.  8.  R.  8ES. 

Wbere  tbe  offldals  (tf  a  savings  bank,  acting  In 
good  faith,  duly  pay  to  a  party  presenting  its  pass- 
book under  otromnatanoee  In  no  wise  calculated  to 
«ngender  snspicion,  and  where,  in  making'  such 
pajmeot,  then  Is  present  tiw  ezerdse  of  reasoo- 
abte  care  and  diligence,  their  action  will  be  pro- 
tected and  the  payment  held  good.  Appleby  v. 
Me  County  Bar.  Bank,  8S  N.  T.  U;  Hayden  v. 
Brooklyn  Sav.  Bank.  IB  Abb.  N.  8.  2B7:  Allen  v. 
Vailainsbunrii  Sav.  Bank,  SB  N.  T.  817. 

Irrespective  of  any  by-laws  a  bank  would  be  pro- 
tected by  a  payment  made  in  good  faltb  to  the 
bolder  of  tbe  pass-book.  SnlHvan  v.  Lewiston  Bav. 
Inst,  sa  He.  BUT;  Baves  T.  Feo|de^  Sav.  Bank.  tJ 
Oonn.  an;  Heath  r.  IHitiBnioutfa  Sav.  Rank,  is  N. 
B.  n;  Camp's  App.  as  Oonn.  88,4  Am.  Bep.  80;  TU- 
Unglnst  V.  Wbeaton,  8  R.  L  808,  K  Am.  Bep.  flSL 

Tbe  doctrine  of  tbe  principal  case  has  been  pie- 
Tloualy  rlndlcatod  bra  dedskm  In  the  New  York 
Coort  of  Appeala,  irtilcb  distinctly  holds  that  tbe 
pesa-book  of  a  savings  bank  b  not  nefotiaUe  pa- 
ll L.R.  A. 


per,  and  that  its  possasirion  constitutes  in  Itself  no 
evidence  of  a  right  to  draw  money  thereon.  It 
merely  Impmta  a  UablUtv  of  the  bank  to  tbedepoe- 
itor  for  the  moneys  deposited  and  an  agieementto 
repay  tbem  atsoob  time  and  In.  aaoh  nmaner  aa 
^e  depositor  shall  dIrecL  Allen  v.  wiltlamsburg 
Sav.  Bank.M4>ra. 

Ttiat  as  between  tbe  deposttra  and  the  bank,  it 
may  be  iAown  that  an  entry  In  a  pass-book  b  an  er- 
ror, and  that  the  depositor  b  not  entitled  to  receive 
tbe  sum  stated,  or  that  it  baa  been  paid,  or  tbat  It 
has  been  takenfrom  tlie  bankbr  legal  prooesB,can 
hardly  be  controverted.  Salem  Bank  v.  Glouceater 
Bank.  17  Hssa.  1S9;  Ghoobeoo  Nat.  Bank  T.  Bas- 
keU.  fil  N.  H.  118;  HerobantsBsnk  T.  Uurtaie  Bank, 
8  Om,  196:  Story,  Ag.  •  116. 

Where  one  receives  credit  on  bla  paas-book  for  a 
check  f cnod  afterwards  not  to  be  good,  tbe  entry 
mar  be  oanceled.  National  OoU  Bank  b  T.  Co. 
v.XeDonald,uaa.M. 

DepotU.  may  he  tnuuferrtd  by  amlatunrnt  and  tAs 

deUtwrv  of  the  pau-Jtook, 

A  transfer  of  a  deposit  may  be  shown  by  a  de- 
livery of  the  bank-book  to  the  grantee,  accompa- 
nied by  an  assignment  thereof.  As  there  can  be  no 
manual  delivery  of  the  credit  which  the  depositor 
has  with  the  bank,  the  delivery  of  the  book,  which 
represents  tbe  deposit  and  ta  the  only  evidence  of 
tbe  contract  together  with  the  assignment,  operates 
aa  a  transfer  of  tbe  existing  fund,  and  b  all  tbe 
deUveryof  irtdohtbesatdectbcap^ileb  Pteroev* 
Boston  Five  Centa  Sav.  Bank,  U»  Bbaa.  «B. 
Sntrti  {npass-bocAtnavbeFeDanledosanddmlnfen. 

Ordinarllr,  wbenevw  a  deposit  b  made  tbe 
amount  and  date  thereof  are  entered  by  tbe  cash- 
ier or  teller  In  the  pass-book  of  tbe  d^KiettoF,  and 
such  entries  when  made  by  tlie  proper  olllrer  bind 
the  banlcaa  admissions.  Tn  some  oases  It  has  been 
held  that  they  beoome  conclusive  upon  the  bank 
like  an  account  stated,  iritea  tbe  bank-book  b  bal- 
anced. Moiae,  Bankib  Banking,  8ded.  I  an.  See 
note  to  Otfford  v.  Butiand  Bar.  Bank  (YD  U  L.  B. 
A.1M.  F.aB. 
47 
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If  Dot.  they  are  cooclusions  of  facts  from 
facts  BpectaUy  found,  and  Ifaus  are  reviewable. 

Tj/ler  y.  WaMingham,  8  L.  R.  A.  e57,  58 
Conn.  886;  Bennett  v.  New  York,  N.  H.  dk  H. 
R.  R.  Co.  57  Conn.  4?5;  Djfton  v.  New  York 
A  X  E.  R.  Oo.  Id.  28;  Atveood  t.  Partrte,  6 
New  Eng.  F«p.  466,  58  Conn.  83;  Bayden  v. 
Aayn,\^  New  Eng.  Rep.  87,  6S  Codd  289; 
Mead  v.  Nopet,  44  Conn.  489. 

Good  fattb  rather  than  dUIgedoefs  tbe  stand- 
ard  by  which  a  holder's  rln^t  Is  determined, 
•;tnd  diligence  or  want  of  It  Is  immateria],  ex- 
cept BO  uir  as  it  legitimately  tends  to  establish 
or  rebut  the  claim  of  a  bona  fide  possession  of 
the  paper. 

fjadd  T.  FranlUin,  87  Conn.  64;  Samtlton  v. 
Vought,  U  N.  J.  L.  193. 

A  certificate  of  deposit  is  negotiable. 

KUgore  v.  Bulkky,  14  Conn.  888:  Miller  v. 
Amten,  64  U.  9. 18  How.  338, 14  L.  ed.  133; 
Feir*  Poiht  Sat.  Inat,  r.  WuOon,  18  Md.  890, 
81  Am.  Dec.  605. 

Why,  then,  is  not  a  pass-book? 

Tbe  elements  here  present  are  sufflcient  to 
constitute  an  estoppel  tnpait,  to  wit: 

1.  Afalse  representalion. 

3.  IgnorHnceof  the  truth,  the  result  of  in- 
excusable negligence. 

8.  The  plaintiff  relying  on  tbe  representa- 
tion and  being  Ignorant  of  the  facts. 
■  4.  Ttie  representation  having  been  made 
with  tb«  intention  that  itshouldoeaetad  upon. 
'  6.  Ralntifl  having  been  Induced  to  act  upon 
.tbe  repreeentatioD  to  his  prejudice. 

7  Am.  &Eng.  Encyclop.  I^w.  12;  PreHon  v. 
Mann,  35  Conn.  1^;  McNeil  Y.BiU,  Wbolw. 
96;  Bank  ofBatat>ia  y.  New  York.  L.  B.  <ft  W. 
R:  Co.  7  Cent.  Rep.  833,  106  N.  Y.  199;  Ar- 
mmtr  r.  Michigan  Cent.  R.Oo.VliTS.  T.  133; 
Bofi  T.  Jerome,  18  Conn.  188. 

Even  if  the  plaintiff  bad  means  of  knowing 
tbe  falsity  of  the  matter,  be  was  justified  in 
acting  upon  the  clear,  positive  representations 
contained  in  ttie  pass-book. 

Wc^n  V.  Atwood,  26  Conn.  830. 

Of  .two  innocent  parties^  he  wlKne  acta  have 
caused  tbe  loss  must  bear  it 

Armour  v.  Michigan  Gent.  B.  Oo.  tvpra; 
Blair  v.  Wait.  69  N.  Y.  116;  Moon  v.  Metro 
politan  Aar.  Bank.  55  N.  Y.  47. 

This  doctrine  of  estoppel  applies  independ- 
ently of  the  Question  of  negotiability.  Tt  has 
grown  up  ana  has  become  firmly  fixed  In  our 
law  in  the  cases  of  transfers  of  stock,  ware- 
house receipts,  bills  of  lading,  elevator  receipts 
and  non-negotiable  notes.  In  every  transac- 
tion where  parties  contemplate,  or  where  usage 
supposes  them  to  have  contemplated,  the  pos- 
aibiitty  of  transfer,  this  doctrine  applies. 

Pom.  Rem.  &  Rem.  Rights,  g  160  et  seq.; 
BridgevoH  Bank  v.  New  York  tft  N.  H.  R. 
Co.  80  Conn.  375;  MeNeU  t.  BiU,  Bank  of 
Batavia  t.  New  York,  I.  B,  A  W.  R.  Co.  and 
Armour  v.  Michigan  Gent.  R.  Of.  tupm;  Ne%o 
York,  N.  B.  <£  B.  R.  R.  Co.  v.  Pchayler,  84  N. 
Y.  52;  Babeoekv.  PeopU'e  8av.  Bank,  118  Ind. 
312;  WinUm  v.  Hart,  89  Conn.  30;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  829;  Jeelyn  v.  St. 
Paul  DistMUng  Oo.  44  Mino.  18S. 

Mr.  C.  R.  Inc«raoUt  for  appellee: 

Tbe  deport  book  of  a  savings-bank  deposi- 
tor is  not  a  negotiable  instrument  in  law. 

Com,  V.  Reading  iiat.  Bank,  133  Mass.  16; 
18  L.  a  A. 


Smith  V.  Brooklyn  8av.  Bank,  1  Cent.  Rep.  801, 
101  N.  Y.  60:  Katet  v.  Peopi^»  Sat.  Bank,  37 
Conn.  288:  WUte  v.  Vincenot,  48  Cal.  825; 
Moore  v.  Uieter  Bank,  11  Ir.C.  L.  Rep.  513. 

Negligence  on  the  part  of  the  Bank  Is  not 
found.  And  negligence  is  a  fact  that  must  be 
found  by  the  trial  court. 

Fieke-v.  Foreyth Dyeing  L.  A  B.  Co.  57  Conn. 
118. 

Mala  fidet,  and  not  mere  negligence,  is  nec- 
essary to  invalidate  tbe  title  to  oidiDary  com- 
mercial negotiable  paper.  But  tbe  negligence 
is  still  proper  evidence  of  the  malafidee.  And 
so  ail  the  circumstances  of  the  takingeoter  into 
the  settling  of  that  conclusion  of  fact. 

Credit  Go.  v.  Howe  Maeh.  Co.  64  Conn. 
Seybel  v.  National  Ourrenry  Brnl,  64  N.  Y. 
28S;  Murray  v.  Lardner,  69  U.  8.  3  Wall.  110. 
17  L.  ed.  857;  Fottt  v.  Meyer,  74  N.  Y.  .'j94; 
2  Dan.  Ncg.  Inst.  %  777;  2  I^rsons,  Notes  ifc 
Bills.  279;  1  Parsons,  Notes  &  Bills,  358. 

But  this  rule  of  ma/a  fidtt  Is  confined  to  nc- 

fotiable  paper.    A  party  claiming  an  estoppel 
y  negligence  must  prove  himself  to  be  free 
from  negligence. 

2  Story,  Eq.  §  1553  b;  Trenton  Bhg.  Co.  v. 
Duncan,  86  N.  Y.  221. 

I«oomlBt  J.,  delivered  the  opinion  of  the 
court: 

Upon  tbe  trial  of  this  case,  and  upon  the 
facts  contained  in  the  finding,  tbe  plaintiff's 
contendona  relative  to  five  questiona  were  over- 
ruled by  the  court,  and  furnish  the  only  foun- 
dation for  this  appeal;  but  as  four  of  tlie  ques- 
tions embrace  only  two  subjects,  the  questions 
for  our  review  may  well  be  reduced  to  three, 
as  follows:  Firet.  Is  the  Savings  Bank  pass- 
book, upon  which  tbe  suit  is  prralcated,  a  ne- 
gotiable instrument?  Second.  Is  the  defend- 
ant Bank  estopped  from  showing  that  the  ^730 
which  appenrs  on  that  book  to  tlie  credit  of 
Michael  Harrison  was  in  fact  never  deposited 
with  tbe  Bank,  nor  any  part  of  it?  Third. 
Did  the  court  err  in  holding  Ibat  the  plaintiff 
was  not  a  bona  fide  bolder  of  tbe  pass-book  t 

1.  The  first  question  we  are  consirained  lo 
answer  In  the  negative.  Iliepass-book  wasnot 
negotiable  by  itself,  nor  by  virtue  of  the  writ- 
ten order  signed  by  the  pretended  depositor 
directing  payment  to  J.  J.  Stuart  &  Co.  or 
bearer.  In  I^ives  v.  Peopl^t  Sav.  Bant,  87 
CoDD.  320,  tbe  bank  undertook  to  defend 
against  the  suit  in  favor  of  a  depositor  to  re- 
cover tbe  money  deposited,  upon  tike  ground 
that  tbe  amount  liadoeen  paid  in  good  faitb  lo 
a  person  who  brought  the  original  pass-book  to 
tbe  bank,  accompanied  with  an  oraer  sood  on 
its  face,  though  in  fact  forged.  This  court 
held  that  tbe  forged  power  of  attorney  was  no 
power,  and  that  the  presentation  of  tbe  book 
Itself  had  no  greater  effect,  because  It  was  not 
negotiable.  There  was  not  a  very  full  discus- 
sion of  this  point,  hut  the  court  held  that  the 
rights  of  the  depositors  would  be  very  insecure 
if  the  pass  book  was  held  negotiable.  It  may 
be  suggested  that,  if  the  book  was  accotapanied 
with  a  genuine  carder  for  tlie  payment  of  tbe 
monev,  the  riglits  of  tbe  deposhorcooM  not  be 
affected,  and  that  therefore  the  reasoning  cnuM 
not  apply  to  the  case  at  bar;  but,  if  we  concede 
that  the  rights  of  the  particular  d^Ktsiior.  who 
had  given  a  genuine  order  to  ^  tbe  money  to 
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aootber,  would  Dot  be  rendered  to  secure  by 
boklioff  the  iDstnimeDioegoViabte,  yel  it  would 
aerioualy  affect  tbe  t^hto  of  the  depositors  iu 
tlidr  reUtifm  to  each  otber  and  to  the  aaseiB  of 
Uie  Bank.  A  reference  to  some  decistoDft  of 
tLis  court  lo  respect  lo  these  relations  will  rea- 
der Uw  poiat  more  dear.  la  Voita  v.  Soeietff 
far  8ating$,  33  Codd.  173,  U  was  held  that  sav- 
ings baobs  were  "incorporated  agencies  for 
receiving  and  loaning  money  on  account  of  the 
owners;  that  they  have  no  stock  and  no  capital; 
and  that  they  are  merely  [dao^  of  deposit, 
where  monev  can  be  left  to  remain  or  be  tiikca 
out  at  the  pleasure  of  the  owner."  In  Oaborn 
V.  Byrne,  43  Cono.  155,  it  was  held  that  "asav- 
iogs  bank  is  an  agent  for  the  depositors,  receiv- 
ing  and  loaning  uidr  money;  and  ita  losses  are 
tbeir  losses,  and  are  to  be  borne  by  them  equal- 
ly, according  to  tbeir  interest  The  depositors 
in  saviugs  baoks  bear  tbe  same  relation  to  each 
other  and  to  tbe  assets  of  tbe  bank  that  stock- 
holders in  other  monetary  ioslitutioos  do  to 
each  otber  and  lo  tbe  property  of  tbe  bank." 
la  Bunnell  v.  CkUinttiUe  Sae.  8oe..  88  Codd. 
203,  the  defeDdaot  bunk  having  met  with  a  loss 
equsl  to  twenty-four  per  cent  of  the  deposits, 
tbe  directors  reduced  the  amount  to  each  de- 
positor's credit  in  that  proportion.  In  au  action 
by  a  depositor  to  recover  of  tbe  bank  the  amount 
so  deducted,  it  was  beld  that  the  defeudant 
was  merely  the  agent  of  tbe  plaintiff  to  receive 
and  bold  his  mouey,  and  that  tbe  loss  was  oc- 
casioned  by  bis  own  act,  through  the  Instru- 
mentality of  his  agent,  and  that  be  could  not 
recover.  Now,  suppose  Id  tbe  last  case  the 
plaintiff,  before  or  after  tbe  act  of  the  directors 
xediiciog  tbe  amount  of  the  deposita,  bad  sold 
his  book,  SLd  given  the  proper  order  to  some 
bona  fide  purchaser  for  full  value,  and  tbe  lat- 
ter bad  brought  such  a  suit  aotlnst  the  bank  to 
recorer  tbe  original  deposit  in  full,  could  be 
recover  any  better  than  tbe  original  depositor? 
If  be  could,  then  the  act  of  one  depositor  could 
injarionaly  affect  tbe  rights  of  all  the  others, 
for  they  would  have  to  near  tbe  additional  re- 
duction in  coosequeuce  of  payiog  one  In  full. 
It  seema  to  ua  Ibat  no  priDoipfe  can  be  accepted 
which  admlta  of  ant^  inequality  aod  injustice, 
and  it  fa  contnty  to  tbe  priDCiples  already 
adopted  by  thla  court  In  the  decmms  referred 
to. 

Id  tbe  case  sX  bar,  by  reason  of  fraud,  for- 
gery, and  falsehood,  Harrison  obtained  two 
paas-  books  from  the  hank,  u  poo  which  appeared 
credits  amouiUiog  to  $1,2S0,  when  le  truth 
nothing  bad  been  cootributed  to  tbe  funds  of 
the  Bank.  If  asBigning  tbe  books  be  made 
this  fraud  successful,  the  amount,  of  course,  is 
Tfrtuatly  to  be  paid  by  ibe  honrst  deposiiors. 
It  is  certain  that  Harrison,  In  his  own  name, 
could  recover  nothing  at  all  in  a  suit  a^ainstt 
tbe  Bank,  for  he  contributed  nothing  to  ils  de- 
po«dts.  We  think  he  should  not  be  altowed  by 
assigning  his  book  to  convert  notbiog  into 
aomething,  but  Uiat  tlie  nature  and  purpose 
of  saviDgs  iMoks,  and  the  rf>latioD  of  depositors 
to  each  other,  as  well  as  tbeir  mutual  security, 
all  require  tbe  application  of  tbe  principle  that 
DO  depositor  can  convey  to  anotber  aay  greater 

aht  in  tbe  funds  of  the  Bank  than  bebasbim- 
f,  and  that  any  defense  od  tbe  part  of  tbe 
Bank  which  Is  good  against  the  original  depos- 
tor  is  equally  good  against  his  assignee,  uoless 
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tbeia  are  facts  to  create  an  e»(oppel.  The  ar- 
gument in  behalf  of  Ibe  plaintiff,  founded  upon 
an  assumed  analogy  between  certificates  of  de- 
posit issued  by  commercial  banks  and  tbe  pass- 
books issued  by  savings  banks,  is  fallacious, 
for  there  ia  DO  such  analogy.  The  two  kinds 
of  banits  are  created  for  widely  diEfcrent  pur- 
poses. The  former  must  have  a  capital  of  the;  r 
own,  and  tbe  purpose  for  which  they  exist  U  to 
facilitate  commeidal  transactions  over  a  widu 
territory;  Wblte  the  latter  have  no  capital,  aod 
bold  no  retations  to  commerce,  are  ncitlier 
adapted  nor  designed  to  aid  commercial  trans- 
actions, have  a  local  and  limited  field  for  Ibeir 
operations,  and  hold  no  relation  lo  any  persons 
except  their  depositors,  and  those  to  wliom  tbe 
depoellora'  money  baa  been  loaned.  Tbe  pur 
po3e  of  tbe  certmcate  Issued  by  a  comniercia*. 
bank  is  to  enable  tbe  person  receiving  it  to  ob 
tain  credit  in  the  pubUc  markets,  and  to  carry 
bis  funds  safely  to  remote  places.  Un  the  other 
hand,  the  savings  bank  pass-book  is  not  issued 
wiUi  any  design  to  induce  third  persons  to  gire 
credit  to  the  bolder,  but  Its  sole  purpose  Is  to 
put  Id  a  shape  convenient  for  tbe  depositor  and 
the  bank  a  statement  of  tbe  accouDts  between 
them;  and  tbe  order  about  which  so  much  was 
sakl  in  argument  is.  In  contempladon  of  ttie 
law.  the  mere  appointmuet  of  some  person  as 
agent  for  the  depositor  to  receive  tbe  money. 
In  Maws  V.  Peopf^t  Sav.  Bank,  mpra.  It  is  well 
termed  "a  power  of  attorney."  By  this  we  do 
not,  of  course,  iDtend  to  have  it  implied  that 
tbe  depositor  cannot  sell  bis  right  to  the  money. 
Like  any  other  non-negotiable  chose  In  action, 
it  may  be  sold,  subject  to  tbe  equities  and  de- 
fenses between  the  original  parties.  But  the 
plaintiff  further  contends  that  the  book,  willi 
or  without  the  order,  was  made  negotiable  by 
contract  We  are  not  quit^aure  that  we  ap- 
prehend the  force  of  this  point  as  it  lay  in  llie 
mind  of  counsel.  There  was  no  transactioQ 
with  anyone  but  Harrison,  and  by  reason  of  hia 
fraud  that  was  no  contract  at  all;  and  bpsidcs. 
as  it  Is  for  the  law  to  declare  tbe  negotiability 
of  instraments,  we  do  not  sec  bow  tbe  mete 
cootraetof  the  parties  -can  be  effectual  to  tbia 
end.  In  futther  confirmation  of  the  result  wo 
have  reached  that  tbe  savings  bank  pass-book 
is  not  negotiable,  we  refer  to  tbe  following 
well-coDsinered  cases:  Com.  v.  Beading  Sav. 
Bank,  138  Mass.  16;  Smith  v.  Brookhfii  ^av. 
Bank,  101  N.  T.  58,  I  Cent.  Rep.  801;  WUte 
V.  Vinrenat.  48  Cal.  825. 

In  WitU  V.  Vincent  It  was  held  tliat  "  tbe 
pass-book  of  a  savings  bank  was  an  account 
bept  between  tbe  bank  aod  tbedeporitor.  .  .  . 
showing  tbe  business  transactious  of  the  par- 
ties with  each  otber.  ...  It  is  not  of  itself  a 
negotiable  instrument,  nor  could  any  mere 
agreement  of  tbe  parties  to  it  have  the  effti;t  to 
iuvest  it  with  that  character  in  a  commercial 
sense.  In  this  respect  the  account  shown  In 
the  pass-book  is  not  to  be  distlnguii^bed  from 
Ibe  account  of  a  merchant  or  tradei<man  kept 
with  his  customer  in  the  same  way,  nor  would 
the  flcrccment  of  the  parties  to  such  account, 
that  the  account  itself  miirht  be  transferred  to 
order,  have  any  more  effect  upon  the  rights  and 
remedies  of  any  third  parly  in  the  one  case  than 
io  the  other.  .  .  .  That  a  (negotiable  ioatru- 
ment  may  be  transfened  to  order  is  olear;  but 
It  does  Bot  ff^ow  that  every  imtrument  which 
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mar  be  traDit«rred  to  order  la  thereto  Dece»- 1 
sBrfly  become  a  ne^oUaMe  tastraineat.  A  col- ' 
lateral  Bgreement  between  tibe  partlea  that  an 
InstrumeDt  In  writing,  not  negoUaMe,  might 
be  transferred  by  the  hoMet  to  ordn.  would 
not  alter  the  character  of  tfae  fautnunent  It- 
self." 

3.  We  come  dow  to  the  question  whether, 
upon  the  facts  that  appear  fo  the  fiodlag,  the 
defendant  is  estopped  from  showing  that  the 
sum  appearing  on  the  book  to  the  credit  of 
fiarrison  was  lo  fact  never  depostied.  The 
precise  claim  of  the  platnUff  under  this  bead  ts 
that  the  defendant  was  estopped  by  Its  negli- 
gence, wbicb  impliedly  coDcedes  that  this  Is 
the  one  conlroUiag  fact  to  create  the  estoppel. 
But  negligence  on  the  part  of  the  defendant  is 
a  fact  not  found  by  the  court,  and  without  such 
a  BndlnjzUiNe  is  no  foundation  at  all  for  the 
plalnliflTs  claim.  There  was  no  specific  duty 
resting  upon  the  Bank  which,  being  omitted, 
constituted  negligence  as  matterof  law.  Tbere 
are  doubiless  facts  and  clmimstances  wblcb  as 
evidence  would  (end  to  show  Degligcoce,  but 
they  failed  to  convince  the  trial  court  of  the 
fact,  and  so  they  amount  to  nothing  for  the 
purposes  of  this  review.  This  alone  defeats  the 
claim  of  estoppel:  bat  there  are  other  essential 
elements  wbolly  wanting.  The  only  represen- 
tation on  the  part  of  the  defendant  was  the 
«niry  contained  in  the  pass-book,  which  was 
not  made  witb  knowledge  of  the  material  facts 
on  the  part  of  the  defendant;  nor  was  the  par^ 


to  whom  It  was  tnade  ignorant  of  the  truth. 
The  pass-book  was  obtained  bom  the  Bank  by 
gross  fraud,  and  therefore  It  was  not  in  law 
usued  by  the  defendant  Bank.  And  where 
representations  have  been  procured  by  fraud, 
except  under  very  peculiar  circumstances, — 
such,  for  instance,  as  representations  directly 
affecting  the  currency  of  negotiable  paper,~ 
there  will  be  no  estoppel  upon  the  party  mak< 
ing  them,  thonrti  nuule  with  the  fall  Intention 
that  they  shonld  be  acted  upon.  Butherethere 
was  no  such  intention.  Bigelow,  Bstoppel,  2d 
ed.  450;  Wileoo!  v.  IIotDett.  44  N.Y.  898;  Holdm 
V.  Putnam  F.  Tn$.  Oo.  46  N.  T.  1;  CaXhmn  v. 
RieAard»on,  80  Conn.  210;  Sinnelt  v.  Molfi,  88 
Iowa,  S6.  Then,  in  addition  to  all  these  io- 
superatile  objections  to  tbe  phtinllfPs  claim.wn 
have  the  fact  that  the  plaintiff  himself  was 
guilty  of  negligence,  and  Is  not  a  bona  fide 
bolder  of  tbe  pass-book. 

8.  But  here  the  plaintiff  claims  that  the  court 
erred  in  finding  that  tbe  plaintiff  was  not  a 
bona  fide  holder  of  Uie  pass-book,  Tbe  fact 
was  disiioctly  alleged  In  the  complaint  that  be 
was  a  bona  fide  holder^  and  denied  In  the  an- 
swer, presenting  a  distinct  issue  of  fact,  which 
the  court  upon  all  tbe  evidence  found  adverse- 
ly to  the  plaintiff.  We  think  the  finding  is 
conclusive  00  this  point. 

There  was  no  error  in  the  Judgment  com- 
plained  ef. 

Tbe  other  Judges  concurred. 


KOBTH  CAROLINA  BUFREUE  COURT. 


HORNTHAIX  &  Brotiier 
e. 

D.  &  BUBWELL  «(  of.,  4fipfi.  ^ 
<  K.a — .) 

1.  A  mertygor*»  removal  of  personal 
property  to  another  State,  wbere  ft  Is 
seised  and  soM  t>r  his  ereditors  oo  attaohmeot, 
cannot  aDeot  tbe  rights  ot  the  mortgagee  whose 
mortgasewas  duly  reoorded  Id  Um  Stale  wheie 
tbe  parties  nartded. 


S.  A  judgment  on  attachment  ayalnnt 
a  debtor  who  haa  broucfht  mortK^Xod 
powmallT'lnto  the  8tMe  is  not  UndiDg  oe 
tbe  mortgagee  who  Is  not  a  party,  and  whose 
mortirace  Is  duljreonded  m  another  State  where 
the  partita  reside. 

(October  n,ian.)  I 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Oourt  for  Wasbtngton  Ooun- 
ty  overruling  a  demurrer  to  the  complaint  in 
an  action  brought  by  tbe  mortgagees  of  certain 


Nora— Zifen      ehatfel  tnortgofe;  removal 
proper^  fo  another  StoCa. 

If  a  mortgage  on  chattels  la  invalid  wtien  made, 
all  of  the  requlrementa  of  the  law  having  been 
implied  with,  and  Uthe  property  la  thereafter  re- 
moved bjr  tbe  mortgagor  Into  another  State,  the 
lien  of  the  mortgage  wUI  noc  tberebr  tM  lost,  tnit 
It  mar  be  enforced  In  tbe  State  where  the  property 
la  found.  If  the  mortgage  Uec  to  Invalid  when 
made,  because  of  a  failure  to  comply  with  tbe  regu- 
lations prescribed  liy  tbe  State  in  whiob  the  prop- 
Mty  la  then  located.  It  will  oonttnue  InvaUd  after 
tbe  removal  ot  tbe  property  to  another  State. 
Thomas.  Chat  Hort.  II 820, 321. 

In  New  York  State  It  la  held  that  where  a  con- 
tract lo  regard  to  personal  property  Is  maAe  in  an- 
other State,  the  law  of  such  Slate  aa  to  Its  validity 
and  effect  Is  to  govern  here,  and  tf  valid  there  It  la 
to  be  considered  equally  vahd,  and  can  be  enforced 
faere.  Atna  Ins.  Co.  v.  Aldriob.  M 17.  Y.  BS.  So, 
also,  where  a  lien  is  valid  In  tbis  State,  bikI  Uie 
property  la  tOBporarlljr  ramored  to  another  SnUe^ 
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a  oredltor  cannot  defeat  the  Interestaoqulred  under 
the  same,  by  prooeedlngs  fn  Inettiae  In  another 

Sute.  Martia  v.  HiU,  U  Bark  ai. 

The  rule  last  stated  Is  also  reoognlaed  by  tbe  de- 
cisions in  other  States.  Idogwonby  v.  Little,  IS 
Cush.  lOB;  Jones  r.  Taylor,  80  YL  4t;  Fargusoo 
CUfford.  ar  N.  U.  SB. 

Tbe  principle  is  well  settled  that  a  voluntary 
conveyance  of  personal  property,  good  by  tbe  law 
of  the  place  where  It  was  made,  passes  ttUe  where- 
soever tbe  property  may  be  sitoated.  Uoyt  v. 
^ompson, »  N.  Y.  SH. 

The  true  rule  la  laid  down  In  Bdgerly  v.  Bosh,  Bl 
N.  Y.  a08,  by  Folgcr,  CTL  /..  as  follows:  rTbe  htw 
of  the  domicll  of  the  owner  ot  petwnml  property, 
as  a  general  rule,  determines  the  validity  of  every 
transfer  made  of  it  by  him." 

A  mortgage  valid  Id  Connecticut,  wbere  the  prop- 
erty was.  and  where  the  part  lea  entered  into  the 
mortgage  contract,  protects  the  mortgagee  lu  fala 
rlgbt  to  any  property  oovered  there^  that  may 
bave  been  subsequently  Ivought  mto  the  State  of 
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penotwl  property  which  had  been  nmoTed  I 
irom  tbe  Slate  end  sold  under  execution  if^ainst 
tbe  mortgagor,  to  leeoTer  Ite  Telne  from  the 
pon^aser  at  tlw  ezecutUm  tale.  Affirmed. 

Tbe  case  sofficieotly  appean  in  tbe  (^inioo. 
1  Mr.  B.B.Winbonief(H:a]^]lant8. 

Mesm.  C.  h.  P«tt%c«w  and  Prodan  A 
Vwuk  forai^ielleQa. 

Slwpkerdt  J„  delivered  tbe  t^Iolon  of  the 
court: 

Tbe  principle  embodied  la  tbe  maxim  mo- 
biUamgwnturperwnamitgeoenllyTecogDixed 
in  all  civilised  coimtries,  and  it  follows  as  a 
natural  coDseqnenoe,  Bays  SkOT  (ConS.  L.  883), 
that  "tbe  laws  of  the  owoer^  domidi  (or  the 
iex  iod  eoatraetut)  sboold  in  all  caeea  deter- 
miiie  the  nUdlty  of  evecy  transfer,  aUenatitm, 
or  dlapoBiHoo  made  1^  ue  owner,  whether  it 
be  inter  vtwt  or  be  pett  mortem."  The  aa- 
tbortty  of  such  laws,  however,  is  admitted  In 
other  States,  not  aeproprio  tiffore,  but »  eomi- 
tatf,  and  henoe  it  U  now  very  generally  held 
that  when  they  "  clash  with  and  Interfere  with 
the  rightatrf  the  citizens  of  ibe  countries  where 
tbe  parties  to  tbe  contract  seek  to  enforce  it.  as 
ODe  or  tbe  other  of  them  must  give  way,  those 
pUBvailin^wbere  the  relief  Is  sought  must  have 
the  preference."  (Mitier  v.  TomtMt,  2  Hart. 
N.  &  93;  2  Kent,  Com.  468;  JfefV  t.  Mav,  4S 
N.  C.  181. 

Thb  is  Qlustnited  by  tbe  leading  cam  Aral 
cited,  where  a  ship  sold  in  Virginia  was  before 
delf  very  attedied  by  creditois  at  New  (hteaw. 
Tbe  court  held  the  Mde  void  as  to  the  attacfa- 
iog  creditors,  because  the  law  of  the  nt%i$  re- 
quired an  actunl  delivery  to  pass  tbe  title.  So, 
in  the  casejof  Green  v.  Van  Bwkirk,  74  U.  8.  7 
Wall.  1S9,  Id  L.  ed.  109.  an  nttaobment  in  Illi- 
nois was  susiauwd  as  agaioat  tbe  mortgage  ex- 
ecuted tba  owner  in  New  YoA.  oat  not 
registered  in  Illinois,  where  the  iwoperly 
was  aitoaled.  The  taws  of  that  State  providea 
that  the  mortgage  should  be  "  void  as  against 
third  persons  unless  acknowledged  and  regis- 
tered, and  unless  Uie  property  be  delivered  to 
and  remidn  wltii  Oie  mortgagee."  This  prin- 
ciple, however,  has  no  application  to  a  osse 
like  ours,  whue  tbe  moiteage  was  executed 
and  duly  na^steied  aeerafdrng  to  both  the  law 
of  tbe  domicU  and  the  law  of  tbe  »itu$.  The 


New  York,  .fitna  Int.  Oo.  v.  Aldrtcb,  flS  N.  T.  Oa, 
VT;  Hort  V.  'Bkompeou,  IS  N.  T.  2U;  Ferguson  v. 
Clifford,  aj  N.  H.  M:  Martin  t.  Hill,  I£  Barb.  C3I; 
StofTi  Coaa.  L.  1244:  Ocknman  v.  C^oas,  H  N.  Y.  83; 
S  Kent,  Com.  *4S6;  lAngworthy  v.  Little,  U  Cash. 
100:  Edfferlj-  v.  Bush,  81  N.  T.  190;  Jones  v.  tay\or, 
30  Vt.4IL 

It  is  tbe  general  nito  in  reference  to  personal 
property  that  it  has  no  looalltf.  bttt  foUows  ttie 
pereon  of  Its  own^,  and  tbat  Its  disposition  and 
transfer  are  Bovemed  br  tbe  law  of  bis  domioU, 
and  tbat  a  Toluntaryooorejanoet  vaUd  by  tbe  laws 
of  tbe  plaoe  wbere  the  owoer  resides,  will  ofiexate 
aaa  tnmsf  er  of  property  wboiever  sltaated,  Oidier- 
nan  v.  Cross,  H  N.  T.  £». 

SOt  an  aSBlffDineDt.  valid  by  tbe  laws  of  tbe  Btafe 
wbetc  It  la  executed,  cannot  be  allowed  to  operate 
to  tbe  disadvantage  of  credltorii  reaidlnB  in  aaotber 
fkate.  so  far  as  property  Interests  of  tbe  aselimor, 
situate  In  tbe.otber  State,  are  ooaoemed.  Hoyt  v. 
Thompson.  SN.Y.  39).  80:  Benkof  Augustn  v.  Garle. 
aBC.t).ISPet.Stt.  10Ii.ea.aD7;  S  Kent,  Ocm.  409;  i 
Kent, Omb. 409, 401;  Andrem  v.Berrlot,  4Cow.  SWt 
18  L.  R.  A. 
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I  pn^wriy  was  situated  In  this  State,  and  the 
title  of  the  mortgagees  perfected  here.  This 
being  80.  we  think  it  quite  clear  tbat  the  re- 
moval ct  the  proper^  to  another  State  could 
not  deprive  the  mortgagees  of  their  rights. 
In  support  of  this  position  there  seems  to  be  a 
eoTiMnntua  of  judicial  opinion,  Even  In  Louisi- 
ana (whoee  courts  were,  perhaps,  among  the 
most  prominent  In  givlnff  effect  to  the  law  of 
tbe  titut,  as  above  explained)  there  has  never 
been  any  doubt  upon  this  question.  On  the 
contrary,  in  2%«rvt  v.  JoaUrUf  7  Hart.  (La.) 
318,  it  was  held  that,  where  the  title  liad 
passed,  "  tbe  circumstance  of  tbe  chattel  being 
afterwards  brought  into  a  country,  according 
to  tbe  lawBOf  which  the  sale  would  bo  iDvalioT 
would  not  aCfecl  it."  Tbe  doctrine  of  this 
case  lua  since  been  affirmed  In  Simthem  Bank 
T.  Weod,  14  Ia.  Ann.  684.  To  tbe  same  effect 
Is  Langwrthj/  v.  Little,  13  Cunh.  109,  wbere 
Shaw,  Ch.  J.,  says  that  "  a  party  who  obtains 
a  good  title  to  property,  absolute,  or  oualifled 
by  the  laws  of  a  sister  State,  Is  enutled  to 
tnaiotalD  and  enforce  those  rights  io  this 
State."  The  property  was  attached  in  Massa- 
chusetts as  tbe  property  of  the  mortgagor,  and 
the  sheriff  was  held  liable  for  its  conversion. 
So  in  Jones,  Chat.  Hort..  801,  it  is  said  that, 
"although  tbe  mortgage  be  not  executed  in 
conformUy  with  tbe  laws  of  tbe  State  to  which 
tbe  property  is  afterwards  removed,  if  executed 
and  recorded  according  to  the  laws  of  the 
St^  or  country  of  its  execution,  it  is  effectual 
to  bold  the  pnwerty  fai  the  State  to  which  It  Is 
removed."  So  in  BaUard  v.  Winter.  80  Conn. 
17,  tbe  Supreme  Court  of  Connecticut  sus- 
tained an  action  of  trover  agoinst  one  of  its 
own  citi7«08  for  suing  out  attachment  proceed- 
ings against  property  which  bad  been  mort- 
gaged according  to  the  law  of  Massachusetts, 
but  wbjoh  had  been  snbaequenily  removed  to 
the  former  State,  Tbe  coiut  said:  "  By  tbe 
geoeral  rules  of  law.  title  thus  perfected  in 
one  State  is  respected  io  all  other  States  and 
cotmlrles  into  wbicb  tbe  property  may  come. 
...  It  would  certainly  be  very  iDConveoicQt 
if  such  mortgagss,  fairly  made  in  Hasaachu- 
sells,  should  be  neld  invalid  In  Connecticut  In 
respect  to  movable  woperty,  which  may  be 
daily  paselnff  to  and  fio  along  tbe  divuing 
lines  between  the  States."  This  case  is  re- 


Oulllander  v.  Howell,  86  N.  Y.  6S7:  Fox  v.  Adams, 
5  He.  Ufi;  JohutiOD  v.  Parker.  4  Busb,  140;  EUier  v. 
i>eynoodt,a0Ho.  60;  Story.Coafl.  1.  H  7, 244. 320, 337. 
883,884.890;  Hardmaan  v.  BowQn,39  N.  Y.  IW;  Bcott 
V.  autbrle,  10  Boew.  408;  JuUland  v.  Batbtwne.  » 
N.  Y.  38B;  Kelley  v.  Crapo,  4»  N.  Y.  86. 94,  Var- 
num  V.  Camp,  18  N.  J.  L.  39):  Ingrabam  v.  Oeyer, 
18  Mass.  148:  Boyd  v.  Bockport  Steam  Cotton  Hllla, 
7  Qray.  408;  Burr.  Asaignmonta.  S6S,  8^:  lioore  v. 
Bonnell,  81  N.  J.  L.  »;  Walters  v.  Whitlock,  9 
FU.6S. 

As  we  have  seen,  tbe  general  rule  is,  that  It  tbe 
trsoefer  or  dlapoaltloQ  of  personal  property  Is 
vatld  at  the  owner's  domtcU,  wbtre  made.  It  lavalKt 
everywhere.  This  rule  has  Its  ekceptlonB,  when 
the  lawa  of  different  Jurl&ilctlons  are  in  conflict, 
and  particularly  to  cases  where  the  sttta  rei  at  ttke 
time  of  the  contract  la  In  another  8tat«.  Vammn 
V.  Camp.  IS  N.  J.  Tj-fUXk  Mton  v.  Bonnell,  81  N.  J. 
Ii.  M;  Ttunyon  v.  QnMb4m.l2  N.  J.  Eq.  87:  Bentter 
v.  WfaJttemon.  le  N.  J.  Bq.  4K;  Fnizlor  v.  Pred- 
foMut  H  nr.  J.  L.  m  Bee  note  to  Weinsteia  v. 
nejar  (Ala-l  12  L.  S.  A.  TOOi  ¥. 


Digitized  by 


NoBTH  Caroliita  Supremf,  Court. 


Eorted  In  13  Am.  L.  Reg.  N.  8.  759,  and  is 
ighly  approved  by  the  anDotator,  who  cites 
Beveral  aiithorilles  in  its  support.  The  same 
point  was  decided  by  the  Bupreme  Court  of 
Ibe  United  States  fn  Bank  of  United  SiaUt  t. 
Lee,  38  U.  B.  18  Pet  107, 10  L.  ed.  81.  There 
ccitain  properly,  being  in  Virginia,  was  con- 
veyed in  trust  to  Richard  Blatid  Lee,  for  the 
Ivjiietit  of  Mrs.  Lee.  Ttie  title  passed  accord- 
ing lo  the  Virgiuia  law,  but,  the  property  be- 
ine  subfieqaently  removed  to  the  District  of 
<'*mumbia,  where  under  a  prevailing  Maryland 
stntute,  such  a  transfer  would  not  be  good  ex- 
cept upon  certain  conditions,  which  liad  not 
been  complied  with,  the  court  (Catron,  J.), 
said  that  "the  Statute  had  no  reference  to  a 
case  where  the  title  had  been  vested  by  the 
laws  of  another  State,  but  operateB  only  oq 
sales,  mortgages,  and  gifts  made  lo  Maryland." 
The  foIIowiDg  authorities  are  also  directly  !n 
point:  Hill.  Mortg.  418;  Keenan  v.  Stimaon, 
32  Minn.  877 ;  Ferguson  v.  Olifford,  87  N.  H. 
86;  Jonee  v.  Taplor,  80  Vt.  43;  Rhode  Island 
i>nt.  Bankv.  Danforth,  14 Gray,  123;  Martin 
v.  Hia,  12  Barb.  681;  Kanaga  v.  Taylor,  7 
Ohio  St.  184;  WiUon  v.  Carson,  12  Md.  54; 
Smith  T.  McLean,  24  Iowa,  823;  Hieia  v. 
Skinner,  71  N.  0.  689;  Barker  v.  8taeg,  25 
Mi!t9.  477;  Fenrtv.  Boaell,  02  Mo.  624. 

The  defendants,  however,  contend  that  they 
are  protected  by  the  sale  under  the  attachment 
proceedings  in  the  Virginia  court.  They  rely 
upon  the  case  of  Qre&n  v.  Van  Buakirk,  supra, 
and  insist  that  under  the  Act  of  Cougresa  full 
fsilta  and  credit  must  be  given  to  the  judg- 
ments of  the  courts  of  n  sister  Stat«.  It  is  true 
that  the  decision  referred  to  was  chiefly  based 
upon  that  Statute,  but  it  must  be  observed 
tlint  the  record  of  such  an  adjudication  has 
only  (we  quote  from  the  opinion)  "the  same 
fah&  and  credit  as  tt  baa  in  the  state  court 
from  which  it  b  taken,"  and  that,  "  in  order 
to  frive  due  force  and  effect  to  a  judicial  pro- 
ceeding, it  is  often  neceaoary  to  show  by  evi- 
dence outside  of  the  record  the  predicament  of 
the  property  on  which  It  operated."  Such 
was  the  course  pursued  by  the  court  in  (hat 
case;  and,  as  we  have  seen  that  the  title  to  the 
property  had  not  passed  according  to  the  law 
of  the  iitus,  the  attachment  proceedings  were 
sustained.  If,  however,  it  had  appeared  that 
at  the  time  of  the  execution  of  the  mortgage 
in  New  York  the  property  was  also  there,  but 
had  been  afterwards  removed  to  Illinois,  It 
cannot  be  doubted  that  the  decision  would 
liHve  been  otherwise.  Happily  we  have  a  case 
directly  in  point  from  the  Supreme  Court  of 
IlllQois-Jf»fR/i»nf  V.  Oantjfy  60  111.  870.  It 
is  there  distinctly  held  that,  "  where  personal 
properly  was  mortgaiced  in  the  Slate  of  Mis- 
tiourl,  and  permitted  to  remain  with  the  mort- 
gagor (contrary  to  the  law  of  Illinois)  after  the 
maturity  of  the  debt  to  secure  which  the  mort- 

Soge  was  given,  and,  upon  hdng  subsequently 
rought  into  lUlnois,  was  seized  under  an  at- 
tachment la  favor  of  a  bona  fide  creditor  of  the 
mortgagor,  the  rights  of  the  mortgagee  [_wouId] 
be  determined  by  the  law  of  MIs.soun;"  and 
tiie  mortgagee  was  permitted  to  recover  the 
property  of  the  purchaser.  Ilere,  then,  we 
have  an  ezpresa  decision  as  to  the  effect  which 
is  to  be  given  to  such  a  judgment  in  the  State 
in  which  it  Is  rendered,  and  it  h  only  to  this 
18  L.  R.  A. 


extent,  and  no  further,  that  the  judgment  u 
conclusive  in  a  sFster  Slate.  To  hold  otbci- 
wlfie  would  go  beyfflid  what  the  Statute  re- 
quires, and  give  the  same  effect  to  an  attach- 
ment proceeding  which  generally  follows  a 
proceeding  which  Is  ntricHy  and  technically  ttt 
rem.  Such  Is  not  the  law.  An  flKflchment 
proceeding,  though  often  spoken  of  as  a  pro- 
ceeding in  rem,  "cannot  be  admitted ,to  come 
within  Ibe  strict  meaning  of  that  term;  the 
judgment  Is  conclusive  only  upon  the  aciunl 
parties  to  the  lillgaHon  and  those  in  privity 
with  them.  .  .  .  and  they  use  the  hold  ob- 
tained by  the  seizure  of  specific  propertj' 
merely  as  a  means  of  reaching  and  giving  effect 
to  the  rights  of  parties,  and  "neither  claim  nor 
exercise  any  controlling  aotboriiv  over  the 
title  of  strangers.  The  same  remark  applies  to 
replevin."  8  Block,  Judgm.  gWl;  buche»» 
of  Kingstoii's  Case,  8  Smith,  Lead.  C^s.  0(b 
Am.  ed.  9011;  Drake,  Attachm.  24.\  In  M<: 
notes  to  the  latter  case.  Judge  Hare  cites  with 
entire  approval  the  opinion  of  Hall,  J.,  in 
Woodruff  V.  Taylor,  20  Vt.  «5.  in  which  it  is 
said  that  the  operation  of  such  a  -proceeding 
"  must  be  limited  to  the  parties  to  it,  and  can- 
not in  any  manner  affect  the  right  or  Interest 
of  any  other  person  having  an  imlependent  nod 
adverse  claim  to  the  froods,"  etc.  HaviuLr 
shown,  we  think,  that  the  title  perfected  hero 
was  not  lost  by  the  removal  of  ibe  property  to 
Vireinia,  and  that  the  record  of  the  judgment 
in  tBe  attachment  proceedings  is  only  to  be  re- 
spected in  so  for  as  effect  is  given  to  It  in  tbst 
State,  we  cannot  but  asamne,  in  the  absence  of 
any  decisim  to  the  conlraiy,  that  the  same 
prfnctple  of  comity  so  universally  Rcogoized 
and  acted  upon  likewise  prevails  in  Virginia, 
and  that,  even  If  these  plaintiffs  were  suing  in 
that  jurisdictiOD,  they  would  be  permitted  to 
recover.  This  vonld  seem  all  the  more  rea- 
sonable, as  we  have  extended  this  very  comity 
to  a  citizen  of  oar  sister  State  In  a  case  precisely 
similar  toihe  one  under  consideration.  Ander^ 
son  V.  Boaky  82  N.  C.  295.  There  a  slave,  be- 
ing in  Virginia,  was  mortgaged  by  its  owner, 
ana  the  mortgage  duly  regi^red  In  CarroU 
County.  It  was  never  registered  in  this  State, 
□or  was  it  executed  according  to  its  laws. 
The  slave  came  to  this  State,  and  was  attached 
by  a  creditor  of  the  mortgagor.  In  an  action 
of  trover,  brought  by  the  mortgagee  against 
the  sheriff,  the  plaintiff  was  permitted  to  re- 
cover. It  will  be  noted  that  we  have  disctiiwed 
this  question  as  If  the  plaintiff  were  seeking 
redress  In  the  courts  of  Virginia.  If  we  have 
shown  that,  according  to  what  appears  to  be 
the  entire  course  of  judicial  opinion,  they 
would  be  entitled  to  recover  there,  a  fortiori 
can  they  recover  in  the  courts  of  this  Slate 
when  they  have  acquired  jurisdiction  over  the 
parties.  To  tbe  foregoing  atithorities  we  will 
add  a  recent  decision  of  the  Court  of  Appeals 
of  New  York.  In  that  case  (Edgeriv  v.  Bust. 
81  N.  Y.  109)  B.  executed  to  plaintiff  a  chattel 
morigage  upon  a  span  of  horses.  Both  parties 
were  then  residents  of  New  York.  B.  sntisc- 
quently  took  them  to  Canada,  where  they  were 
sold  by  a  regular  trader  dealing  in  horses,  the 

f purchaser  buying  in  good  faith.  Under  the 
aws  of  Canada  properly  cannot  be  reclaimed 
from  ooe  so  purehasit^  without  refunding  tbe 
price  paid.   Defeodaot,  a  resident  of  tbiit 
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Slate,  bought  tbe  borses  in  Canada  from  such 

turchaser,  and  they  were  left  in  Canada, 
pon  refusal  of  defendant  to  delivertbeni.  the 
plaintiff  sued  for  their  conversion.  The  conrt 
held  (Folger,  Ch.  J.,  delivering  an  elaborate 
opinion)  faaX  tbe  plaintiff  was  entitled  to  re- 
cover.  We  are  of  the  opinion  that  his  lionor 


very  properly  overruled  'tlie  demnrrct,  tiut  he 
should  have  given  the  defendant  an  opporto- 
Qity  to  answer.  Code,  §  3^;  Mo&re  v.  miba, 
77  IT.  C.  6B;  Bumttm  y.  WitmingUm  IT.  0.  L. 
Int.  Co.  es  N.  C.  411. 


KENTUCKY  COUl 

W.  B.  8TULT8,  Appt., 
e. 

B.  H.  SALE. 
<....Ky..— ) 

Tjomm  oflite  temiljr  wUl  not  tontlnat* 
the  lagAlljr  aeqnlred  honuMtead  e& 
•mptiOB  of  one  who  oontlDuea  to  oooapr  tbe 
pr«mlHi  aa  a  botuAeeper.  under  atatutes  whliA 
were  enaoted  from  a  aplrtt  of  Uberalty  towardt 
the  del>tor,  t»  «vldeDoed  br  tbe  ooDtiauanoe  of  a 
wife'a  homeatead  eMmptloo  for  the  beneflt  of 
ber  husband  after  her  death  and  other  Mmflar 
provlsiiHia. 

(Beptember  K.  un.) 

APPBAL  by  plaintiff  for  a  judgment  of  tbe 
Loutaville  Chancery  Court  In  ftivor  of  de- 
fendant in  an  action  brought  to  subject  certain 
properly  to  the  payment  of  plalnHS*a  claim 
against  defendant.  Affirm^ 

Tbe  focta  are  aumcfeatly  stated  In  tbe 
opinion. 

Meatrt.  A.  G.  Rncker  and  O.  B,  Se^- 
Bonr,  for  appellant: 

One  cannot  be  renrded  as  a  btwa  Ude  bouse- 
keeper  wlib  a  fomlly,  unless  there  are  those 
livtDir  with  him  who  not  only  bear  a  depend- 
ent relation  to  him,  but  whom  he  Is  under  a 
nstural  or  legal  obligation  to  maintain. 

Brookt  V.  Collins,  11  Bush,  635:  Carter  v. 
AdnmttKy.)9  Ky.  L.  Rep.  91;  Ritej/T.  Smith 
<Kv.)  9  Ky.  Rep.  616:  Etti»  v.  Davit  (Ky.) 
ll  'Ky.  L.  Rep.  898. 

in  Keotucky  there  Is  a  derivative  faome- 
stead,  which  does  not  In  any  way  depend  upon 
the  survivor  being  a  bousekeeper  with  a  familr. 

Atl^nfiPorih  v.  KinArough,T9  Ky.  884;  Mis 
T.  Dntf$,  supra. 

But  tbe  case  at  ber  is  not  a  case  of  derivative 
homestead.  The  title  was  not  in  Mrs.  Sale, 
but  in  appellee. 


n  OP  APPEALS. 

The  delm  that,  as  Sale  once  bad  a  home- 
stead exemptiOD  and  bad  never  abandoned  tbe 
property,  bia  exemi^n  continued  although  he 
has  ceased  to  have  a  family,  cannot  be  sus- 
tafned. 

G>oper  V.  Cooper.  24  Ohio  St.  488. 

The  Ij^^ature  has  enacted  a  Blatute  and 
provided  to  what  class  of  people  it  shall  applv; 
when  a  patty  ceases  to  belong  to  that  clasa  the 
Statute  becomea  Inapplicable  to  him. 

It  never  was  the  intention  of  our  law  that 
anything  should  be  exempt  for  tbe  beneflt  of 
ttie  debtor.  He  is  under  moral  as  well  as  legal 
obligation  to  pay  bis  debts;  but  for  tbe  benefit 
of  hfs  family  exemptioos  are  allowed  him. 

See  M'MurrM  v.  Shuck,  6  Busb,  111;  TAwn 
V.  DarlingUm,  6  Bush,  449. 

Mmrt.  AMxitt  *  RoUeds*  for  appellee. 

Holt*  Ch.\J„  delivered  tbe  opinion  of  the 
court: 

Tbis  appeal  presents  a  single,  but  bitberto 
undecided,  question  by  tbis  court.  When  the 
appellee,  H.  H.  Sale,  in  1864.  first  came  inio 
the  occupancy  of  the  property  in  contest,  and 
in  which  be  had  a  life  estate,  be  was  undoubt- 
edly a  btms  fide  bousekeeper  with  a  family. 
It  tnen  consisted  of  a  wife  aod  Ave  children; 
and  that  he  then  acquired  a  homestead  right  In 
tbe  property  Is  beyond  question.  He  has  oc- 
cupied it  as  a  housekeeper  ever  since.  In  1883. 
when  this  suit  was  brought  upon  a  return  of 
nulia  bona  to  subject  whatever  iM-operty  he  bad 
to  the  payment  of  the  appellant's  debt,  bis 
family  bad  narrowed  to  one  daughter,  an  In- 
valid brotber,  and  bis  mother-in-law;  and  since 
October,  1887,  although  a  bousekeeper  In  the 
property,  he  has,  by  reason  of  death  and  mar- 
riage, had  no  family  whatever,  within  tbe 
legal  meaning  of  that  term,  living  with  bim. 
Brooks  V.  CoUina,  11  Bush,  632.  It  Is  there- 
fore claimed  that  It  is  not  now  exempt  to  blm 
as  a  homestead,  bat  It  la  Hable  to  tbe  appdlant'a 


Kora.— Ho(n«8t«(Ut.  how  far  defeated  ba  lots  of 
famVv. 

A  man's  ttomeatead  onoo  acquired  Is  not  lost  or 
defeated  Iqrthe  deatti  orriaeoce  of  his  wife  and 
ehUdren.  Wilklmoa  v.  Merrill  (Va.)  UI..B.  A.aai; 
Kemler  v.  Draut>,  68  Tex.  US;  Taylor  v.  Bonlware, 
17  Tex.  77;  Slliowajr  r.  Brown,  IS  AUca.  30;  Bamey 
V.  liOediL  a  N.  H.  SGSi  Klmbrel  v.  WUUa.  V7  UL  tH. 
Canlni,  Cooper  V.  Cooper,  M  <Nrio  St  tfS. 

Or  bj  ber  abandoameDtof  Um.  Grlflbi  v.  Nloh- 
olS.  H  Hiob.  875. 

a  widower  whose  ohildren  have  all  married 
•ad  moved  away  retains  tila  homestead  where  be 
oecnplas  one  room  and  boards  wltta  tbe  tenant. 
Myenv.  Vrad.  S  Wla.iai. 

And  a  otaUdlem  widower  may  have  his  homestead 

IS  L.  R  A. 


right  continued.  Ellis  V.  Davis  (Ky.)  11  Ky.  "L. 
Bep.en. 

A  divorce  obCaliied  by  a  wife  does  not  destroy  her 
husband's  homestead  rifbt.  Bgreia  v.  Byers,  21 
Iowa,na. 

BvenlfriielBglvmthe  omtodyftf  tbe  <ddldreD. 
WoodST. Davie, M Iowa, M.  acmfra,Arpv.  Jacobn 
(Wyo.)  Oct.  18,  ten. 

On  removal  of  tba  wife  and  ohUdrea  after  h  lim- 
ited dlvoroe  tbe  same  rale  appUea  and  the  hut- 
band's  homestead  con  tin  tie*.  Doyle  v.  Cobum,  6 
AJIen.  71. 

Tlila  note  doe*  not  mdude  matters  about  deriva- 
tive bomesteada  or  tbe  homestead  riabt  of  a  wxe- 
vivina  boAand  or  wife  and  children  as  such. 

B.  A.  B. 


Digitized  by 


7il 

debt.  Onr  Statote  eioempts  to  the  debtor  as  t 
homestead  land  worth  not  over  $1,000,  if  he 
be  a  bona  flde  housekeeper,  with  a  family,  of 
this  Commonwealth,  llie  nature  of  tbis  right 
is  not  fixed  by  the  Statute  by  name.  He  may 
sell  the  property,  but  la  doTested  of  the  right  to 
it  If  be  permanently  abandons  It  as  hia  home. 
It  may,  jxrhaps,  be  said  to  be  a  qualified 
estate.  It  continues  after  his  death,  for  his 
willow,  during  her  occupancy  of  it,  though 
there  be  no  children.    Gay  v.  ffanki,  81  Ky. 

m. 

The  husband  has  the  like  right  in  the  home- 
stead of  the  deceased  wife.  This  court  has  de- 
cided that  where  the  right  is  thus  derirative  the 
baving  of  a  family  is  not  necessary  to  its  con- 
tinuance. It  is  to  the  creation  of  the  ri^t  at 
the  outset  in  the  husband  or  wife,  hnt  not  to 
the  continuance  of  it  in  tbe  survivor.  BSUi  T. 
Dams  (Ky.)  11  Ky.  L.  Rep.  898. 

In  this  case,  however,  tbere  is  no  derivative 
right  of  homestead.  The  property  belongs  to 
the  btubsod,  who  k  the  debtor,  andlacladminK 
it  aa  exempt  to  blm  as  a  homestead.  Uodoubt- 
edty  the  having  of  a  family  was  necessary  to 
the  creation  of  the  right  in  him,  but  is  it  neces- 
sary to  the  continuance  of  it?  While  essential 
to  ita  coming  into  existence,  yet,  when  it  has 
once  vested  in  the  debtor,  does  he  lose  it  by 
dMth  or  tbe  marriage  of  bis  cblldreD,  leaving 
him  atone,  but  still  a  housekeeper,  in  tbe  occu- 
pancy of  the  property?  Tlie  Statutemakes  no 
express  mention  in  tbis  respect.  We  must 
tbeiefore  look  to  its  general  scope  and  spirit 
for  guidance,  the  right  being  the  creature  of  it. 
It  18  urged  with  force  that  the  homestead 
exemption  Is  for  tbe  twnefit  of  the  family,  and. 
therefore,  where  this  family  relation  does  not 
exist,  tbere  is  no  homestead  exemption.  In 
otiux  words,  the  reason  for  the  nile  ceasing,  the 
rule  ceases.  Tbis  is  true  as  to  tbe  coming  into 
existence  of  tbe  bomestead  right;  and  it  is  no 
doubt  also  true  that  tbe  primary  object  of  the 
Statute  was  tbe  protection  oi  families  from 
want,  and  the  giving  to  tliem  a  shelter;  vet  the 
fact  that  tbe  Statute  gives  tbe  homestead  of  the 
deceased  wife  to  tbe  husband  during  bis  occu- 
pancy of  it,  although  be  has  no  family,  shows 
tliai  It  was  not  intended  to  provide  for  tbe  wife 
and  children  alone.  He,  in  such  a  case  does 
not  become  homeless.  Can  it  well  be  supposed, 
that  tbe  Legislature  intended  that,  in  tlie  event 
of  the  death  of  the  wife,  owning  the  home- 
stead, the  benefit  of  it  should  continue  to  the 
husband  during  his  occupancy,  although  be 
has  no  family,  and  yet  that  if  he  be  tbe  owner 
of  it,  and  his  wife  and  children  die,  or  (he  lat 
ter  marry  Lnd  leave  him,  his  right  to  the 
exemption  ceases?  If  so,  it  is  a  singular  stale 
of  case;  and,  if  so,  it  Is  equally  true  of  the 
wife,  where  ahe  owns  the  homestead.  In  the 
event  of  the  husband's  death  owning  tbe  bome- 
stead, she  takes  it  as  survivor,  bo  long  as  ahe 
occupies  it,  although  she  has  no  iamlly;  but 
if  she  owns  H,  and  Iter  hoabuid  dies,  there 


being  no  longer  any  family,  her  bomestead 

right  ceasea.  Why  should  not  the  original  own- 
er have  a  right  equal  to  the  survivor,  and  why 
should  not  tbe  law  favor  tbe  latter  equally  at 
least  with  the  former  ?  Is  the  party  to  be 
worsted  because  he  owns  the  property?  Can 
any  reason  be  siTen  why  the  same  right  should 
not  exist  as  to  nia  own  property  as  u  given  to 
him  in  his  wife's  property  after  her  death?' 
Ought  not  bis  claim  to  a  bomestead  in  his  own 
property,  aa  against  his  own  creditors,  to  be  a» 
much  regarded  as  bis  claim  to  one  in  her  prop- 
erty after  her  death?  The  construction  here 
contended  for  by  the  creditor  should  not  be 
given  to  a  statute  which  was  enacted  from  a 
spirit  of  liberality  towards  the  debtor.  The 
Massachusetts  Statute  of  18S6  limited  tbe 
bomestead  exemption  to  a  "housebolder  bavloe 
a  fanitly."  It  continued  it  to  tbe  widow  ana 
children  after  his  death,  hut  contained  do  pro- 
vision forite  continoaDce  to  the  hiuband  after 
the  death  of  his  wife,  and  the  departure  of  Ida 
cbildTeD;  but  the  supreme  court  of  that  State 
held  that  bis  right  was  not  thereby  lost,  so  lone 
as  be  continued  to  occupy  the  proper^  as  bte 
home,  saying:  "Anyotberconstructlon  would 
render  a  husband  who  had  been  deprived  of 
his  family  by  accident  or  disease,  or  br  tbeir 
desertion,  without  any  fault  of  his,  Hable  to  be 
Instantly  turned  out  of  his  bomet^ead  by  hia 
creditors."  BiUowiy  T.  Brown,  12  Allen,  80. 

This  case,  and  other  somewhat  kind  red  ones, 
are  cited  bisection  72  of  Thompson  on  Home- 
steads with  apparent  approval;  and,  while  the 
Massachusetts  Statute,  as  well  as  tbat  of  Illi- 
nois, denominates  tbe  right  aa  "an  estate  of 
homeatead,"  while  our  own  merely  exempts 
land  worifa  $1,000  as  a  homestead,  yet  the  case 
last  cited,  as  well  as  Kimbrtt  v.  wmi»,  97  HI. 
494,  and  Kmler  v.  J>raub,  52  Tex.  575,  are  SO 
far  kindred  to  this  one  as  to  merit  citation. 
True,  the  question  is  one  of  statutory  con- 
struction, and  the  decisions  In  otber  States  are 
of  value  only  so  far  as  their  statutes  are  like 
our  own;  but,  considering  tbe  entire  Act.  and 
tbe  spirit  which  led  to  its  euactment,  it  seems 
to  us  ita  only  reasonable  construction  is  tbat, 
while  tbe  having  of  a  family  is  necessary  to  the 
creation  of  the  homesteaa  right,  this  is  not 
necessary  to  its  continuance.  It  is  not  neces- 
sary to  mquire  why  this  was  made  a  neces- 
sary condition  to  its  creation.  The  Stat- 
ute in  substance  says  so,  but  it  does  not  provide 
that  it  Is  necessary  to  ita  continuance,  and,  in 
order  to  harmonize  and  render  consistent  and 
reasonable  its  other  provisions,  it  should  not,  iu 
our  opinion,  be  so  construed.  Here  the  debtor 
was  invested  with  the  right.  It  existeil  when 
Ibis  suit  was  brought.  He  has  done  notblog  to 
release  or  forfeit  it;  and,  in  our  opinion.  )s  still 
entitled  to  it.  being  yet  a  housekeeper  in  tbe 
properiy,  although  by  misfortune  he  no  longer 
baa  a  family. 

Ju^lgmetU  t^finatdL 
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irarren  BRTANT  et  of.,  Ezra^.  etc..  of 
Frands  W.  Tracy,  Deceased,  AppU^ 
e. 

Baniet  F.  Tncy  THOMPSON,  Impleitdedk 
etc,  Beapt. 

(  -K.r  ) 

The  right  to  appefti  u  »  party  "ag- 
grleved**  doea  not  extend  to  executors 

wbo  hare  obtained  a  JudffmeDt  cooBtmliifr  a  wUl 
as  to  whlcb  of  two  parties  Is  entitled  to  a  oertalo 
beqneat  when)  ibe  alleged  claimanta  aoquletoe  in 
Hm  daoUon* 

litagcr,  Ck.  J^mtd^Xmdnm  and  Orav.  JJi 


(Oototer  ia,180L) 

APFEAL  by  pjalDtlfl  from  a  Judgment  of 
the  Qeoeral  Term  of  the  Supreme  Coui  t, 
Hfth  Departmeat,  affirming  a  jodgmeot  of 
a  Special  Term  for  Erie  County  DooatruiDe 
the  will  of  Francis  W.  Tracy,  deceased,  and 
holding  that  defendant.  Mrs.  Thompson,  was 
eotitleo  to  a  benefit  thereunder.  Ditmined, 
The  facia  are  stated  in  the  oplntoo. 
Mr.  John  G.  UUbam,  for  appellant: 
The  piaintiUb  bare  the  il^t  to  bring  thla 
appeal. 

AvonfT.  Thompton,  80     T.  S.  R.  OSl. 

Tbe  executors  of  a  irDl  hare  the  right  to 
bring  an  action  of  this  nature.  As  to  the  per- 
sonal property  tbe  executors  are  trustee,  and 
only  personal  property  la  invoWed  in  tliis  ac- 
tktn. 

Bowr*  Y.  Smith,  10  Paige;  198,  4  L.  ed.  940; 
Wag^  T.  Wager.  89  N.  T.  161;  Bailei/  v. 
Briggt,  56  N.  i .  418;  Chipman  v.  Montgomery, 
«3  N.  Y.  231:  J>m  V.  Witner.  88  N.  T.  160. 

Tbe  executors  are  "  parties  aggrieved"  with- 
in tbe  meaning  of  aectloo  1294  of  the  Code  of 
Civil  Proceduris. 


Mmr*.  John  E.  Pajrvoaa  and  Oharlaa 
Robinaon  Smith,  with  Mr.  H>  B.  Clouon* 

for  respoudent: 

The  expressioD  "par^  aggrieved,"  used  in 
the  Statute,  doea  not  neoeaaarily  and  In  all 
cases  mean  a  party  who  baa  a  direct  pecuniw^ 
interest  in  the  question,  in  the  sense  Uiat  if -one 
oonstruction  of  the  will  be  adopted,  be  geta  a 
bequest,  and  if  another,  he  does  not. 

PeopU  V.  JowsM,  110  N.  Y.  509;  Bocket  v. 
Bathrrny  78  N.  T.  823;  2  Ferry,  Truata, 
§  938. 

Only  parties  aggrieved  can  appeal. 

Code  Civ.  Proa  §  1294;  .Sdutto  v.  Kent,  4  N. 
Y.  Week.  Dig.  62;  Reid  v.  Vanderhejideti,  5 
Cow.  719;  S(^T.  TTAiftj.aPaige.  478,H.ed. 
995;  Co^en  v.  Botta,  13  Wend.  234;  2  Ruqisey, 
Practice,  646;  Kellogg  v.  Itrad,  11  Paige,  147. 
0  L.  ed.  88;  Card  v.  Bird,  10  Paige.  4^,  4  L.. 
ed.  1038:  Hyatt  v.  Butenbur^,  8  Cent.  Rep. 
78.  106  N.  Y.  868;  Rom  v.  Wigg,  1  Cent.  Rep. 
203,  100  N.  ,Y.  343;  Biuh  v.  Bocfietter  Otto 
Bank.  48  N.  V.  669;  HaU  v.  Brookt,  89  N.  Y. 
83;  Hoag  v.  mteh,  24  N.  Y.  S.  R.  91. 

The  word  '*  aggrieved,"  in  the  Statute,  re- 
fers to  a  substantial  grievance, — a  denial  to 
the  party  of  some  claim  of  right  either  of 
property  or  of  peraon  or  the  imposition  upoa 
olm  of  some  burden  or  obligation. 

It  ia  not  the  province  of  couiIb  to  decide  ab- 
stract queations  of  law  disconnected  from  tbe 
granting  of  actual  relief. 

Groui  V.  Oarlock,  39  Hun,  698;  People  v. 
Tns,  82  N.  Y.  675. 

Ibe  plaintitCa  brought  this  action  for  a  con* 
atructioD  of  certain  clauses  in  the  will  which 
affect  onty  tbe  two  defendants,  and  ihey  asked 
tbe  instructions  of  the  court. 

They  have  obtained  this  relief,  and  received 
their  fnatnictiooB.  Neither  defendant  a>m- 
plaina.  The  plalntilb  are  therefore  not  ag^ 
grieved. 

Atkinmm  v.  Manks,  1  Cow.  601. 


Hon.— S<aU«/  odmfnWftitor,  muoutor,  orfrua* 
Ut  toajmeal  m  party  anrleved  from  a  dedaion  om 
to  riffiUt  of  dMrOnUiea  or  benefleUaiea  Inter  sese. 

The  mala  ease  Is  In  aocordanoe  wltb  the  weight 
of  autborltr,  whteh  holds  tbat  executors,  admlots- 
trators  and  tmatees  are  not  aggrieved  by  a  decision 
as  to  tbe  rigbta  of  t2ie  beneflclarlea  amonjr  them- 
eelres.  Qoldtree  v.  lliompson,  83  CaL  ISO;  Mer* 
rlikU  V.  loogmtre.  W  Od.  190;  Wrlgbt^  Mate.  40 
CW.  mn  Bates  r.  Vfhtat,  ttCM.  Wt  ils  Dewsr's 
BBtaae,10Moirt.ac 

Ad  executor  oannot  appeal  as  auoh  from  a  de- 
nee  of  aMttemeot  and  distribution,  although  he  Is 
•  legatee.  Its  Harrej'a  BMate,  65  Cal.  287. 

And  a  tnistee  In  luolvemv  oannot  appeal  from 
tbe  aBowanoe  of  a  claim  where  the  creditors  Inter- 
ested acquiesce  Id  the  decision.  Salmon  v.  Pier- 
aoQ,  8  Hd.  an.  diattngulsblng  ElUoott  v.  Elllcott,  S 
601  *  J.  IB,  wbere  a  trustee  Id  obaoeery  was  al- 
towed  to  appeal  from  a  decree  of  dlatributlon  on 
the  groond  that  In  tint  oaae  he  wa«  personally  in- 
terasted.  BnC  see  Xumv^  IMate,  mpra. 

And  a  troatee  to  sell  mortgaged  property  oannot 
B|i|ital  from,  an  wder  dtiaotiDg  tbe  paymeot  of  a 
«talaaacalnat  the  land.  Stewart  v.Codd.  06  Md.SS. 

Br  an  apitUcattoa  of  tbe  aame  principle  an  ad- 
niolsttator  Is  not  entitled  to  file  cross-lnterroga- 
torlQs  Id  a  proceeding  to  determine  who  are  the 
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distributees  and  tbetr  rights  as  to  each  other. 
Roach  V.  CoSer,  n  OaL  IBL 

An  executor  oannot  appeal  from  tbe  refusal  to 
allow  a  cUim  of  a  creditor  whlcb  he  has  not  paid  or 
become  llal^  to  pay.  Kellettv.  Bathbua,lfalge. 
101,8I..ed.8aL 

On  tbe  otiier  band.  It  has  been  held  tbat  a  trustee 
Is  aggrieved  br  a  dedslondeDTlng  a  vaHd  claim  on 
tbe  f  and  beoanse  be  fa  a  trustee  for  all  tbe  claim- 
ants. Bookea  v.  Hatborn,  78  N.  T.  SZL 

And  In  exact  oonfliot  with  tbe  principle  laid 
down  by  the  oases  flrst  cited  above  is  a  decision 
that  It  is  ttie  iutj  of  an  administrator  to  appeal  If 
he  has  reasonable  ground  to  believe  there  la  error 
In  a  Judgment  and  order  of  distflbution.  In  this 
ease  the  alleged  eiTor  was  In  holding  tbat  ooovoj- 
aooea  to  the  Intestate^  sons  were  advancementa 
and  as  the  debts  bad  ail  been  paid  ooir  the  dis- 
tributees were  interested.  Bnoh  v.  Blery,  9  Weot^ 
Rep.ZU,]10Ind.4U. 

In  Una  with  this  taanoCher  dedston  that  an  ad> 
mhilstntor  mar  appeal  from  an  order  of  payment 
on  tbe  ground  tint  It  lays  down  a  rule  of  appor- 
tloDinent  which  works  Injustice  as  between  credl- 
ton  of  the  estate.  Re  MoCone^  Hstote,  7«  Ho.  aXL 

An  ejteontor  may  appeal  from  an  order  setting 
aside  a  sale  whidi  he  has  made  as  authorised  and 
required  br  the  wllL  JKe  Bauer's  Uiate,  78  Iowa. 
171.  a^B. 
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The  right  to  appeal  Is  limited  to  the  exteDt 
of  the  ^evaDce. 

Hme  T.  Fan  8<Midc^  7  Paige,  233,  8  U  ed. 
ISS:  Ouyfer    Mordand,  S  Pain,  278, 8  L.  ed. 
OSS;  Id/ey  r.  Bncm,  11  Wend.  SS7;  Card 
Bird,  10  Prtige,  428,  4  L.  ed.  1088;  Reid  v. 
yandnheyden,  6  Cow.  719. 

This  is  like  a  bill  of  Interpleader,  the  plaln- 
tffTs  being  slabeholders  and  the  defendants  be- 
inff  the  two  clnlmants. 

in  such  an  action  the  plaintiff  baa  no  Interest 
cxf'i'pt  to  be  rid  of  the  thing,  debt,  or  dutr 
viiich  the  two  defendants  both  claim.  All 
thnt  is  material  to  him  is  a  determination  that 
tlio  bill  of  interpleader  has  been  properly  filed. 

Dorn  V.  Fox,  61  N.  Y.  264;  Atkinton  v. 
Mank$,t  Cow.  891;  11  Am.  &  Eng.  Encyclop. 
Law,  pp.494. 504.  note  1;  Coffsufell  v.  Armttrong, 
77  III.  189;  Badeau  v.  Ito^a,  9  Paige,  209,  2 
L.  ed.  87& 

An  execator  cannot  appeal  in  hfhalf  of  one 
apt  of  legatees  or  creditors  as  against  another, 
where  all  are  before  the  court. 

jieltett  V.  Batkbun,  4  Paige,  102,  8  L.  ed. 
8«1;  Bate»  r.  Byberg.  40  CaL  408;  WHghe* 
J£otat€,  40  Cat.  650. 

A  trustee  cannot  appeal  In  behalf  of  one 
^eneflciar7  as  against  others  where  all  are  be- 
fore the  court. 

Salmon  t.  Pieraon,  8  Md.  ?99:  Steirart  t, 
Oodd,  58  Md.  86;  Boekea  t.  nathorn,  78  N.  Y. 
Mall  T.  Brookt,  80  N.  Y.  88. 

O'Brien.  J.,  delivered  the  opinion  of  the 

court; 

The  plaintiffs,  as  executors  and  trusters  of 
the  will  of  Francis  W.  Tracy,  who  died  ApnT 
lii.  18S6,  brought  this  action  in  order  to  pro- 
cure a  judicial  coDstruction  of  its  provisions. 
The  will  and  codicils  dispose  of  a  large  estate, 
consisting  of  both  real  and  personal  property. 
Numerous  large  bequests  were  made  to  col- 
lateral relatives,  and  also  to  various  public  and 
piivate  charitable  institutions.  The  residuary 
estate  was  left  to  the  widow.  The  only  clause 
oi  the  will  with  which  we  are  concerned.  In 
the  decision  of  this  appeal,  is  the  one  in  which 
nrovisioo  was  made  for  the  defendant  Harriet 
F.  Tracy,  who  Is  the  only  cWld  and  heir-at-law 
or  the  testator.  At  the  time  of  his  death  she 
wns  an  infant,  nearly  nineteen  years  of  age, 
an  t  since  tbe  commencement  of  this  action, 
and  about  the  month  of  April,  1890,  she  mar- 
ried one  George  Thompson.  She  is  the  daugh- 
ter of  a  former  wife,  who  obtained  a  divorce 
from  the  testalcn*  many  years  beXore  liis  death. 
"Wbeu  very  yonng,.a&e  and  her  mother  sepa- 
rated from  tbe  testator,  and  took  tip  their  resl- 
uence  in  the  City  of  New  York,  while  tbe  de- 
ceased continued  to  reside  in  Buffalo,  where  he 
died.  The  relstions  between  the  deceased  and 
his  daughter  and  her  mHternial  relatives  had 
for  many  years  been  hostile.  Her  mother's 
maiden  name  was  Robinson,  and  the  child  took 
that  name,  and  is  so  designated  In  some  parts 
of  the  case.  The  testator,  by  a  codicil  lo  his 
will  beariug  date  August  19,  1879,  provided  a 
trust  fund  of  $100,000,  the  income  of  which 
waa  to  be  paid  to  bis  daughter  dnring  her  life, 
the  principal  to  be  divid^  among  her  issue  at 
bet  dealh.  The  form  of  the  beqiteet  was  to  the 
exemtorsof  bis  will  in  trust.  The  same  codi- 
cil contained,  howew,  the  f(dlowin^  provision; 
18L.R.A. 


"  In  case  any  beoeflciaiy  named  In  my  said 

last  will  and  testament,  whether  i  derlaee, 
legatee,  or  ee$tvi  gut  trvtt  tbereio  named,  ^all^ 
in  person  or  by  another,  contest  the  probate  <a 
my  said  last  will  and  teslament  or  anj  oodtcll 
thereto,  or  shall  institute  any  proceediom  of 
any  kind  with  a  view  to  avoid  or  anniil 
said  last  will  and  testament  or  any  codicil 
thereto,  or  any  provision  in  my  said  last  will 
and  te&tament  or  In  any  such  codicil  contained, 
then  and  in  either  case  I  do  hereby  revoke  all 
provisions  In  my  said  last  will  and  testament 
or  in  any  codicil  thereto  contained  In  favor  of 
the  person  or  corporation  contestlngor  seeking 
to  avoid  such  lust  will  and  testament  or  codicil 
or  provision.  And  if  such  contestant  shall  be 
my  daughter,  then  I  give,  devise,  and  bequeath 
to  my  wife  all  the  property  which  in  and  by 
such  last  will  and  testament  and  the  codici» 
thereto  is  or  shall  be  given  to  my  executors  Id 
trust  for  my  said  danghter's  benefit.  If  my 
wife  shall  he  such  contestant,  then  I  give,  de- 
vise, and  bequeath  to  my  executrix  and  cxecu- 
tors  all  the  property  which  is  by  my  said  last  will 
and  testament  or  any  codicil  thereto  given  to 
my  wife.  In  trust  for  my  daughter,  upon  the 
same  tnuts  In  every  particular  as  are  specified 
in  the  second  article  of  this  codicil."  It  seems 
that  the  testator  contracted  a  second  marriage, 
and  the  wife  referred  to  in  the  provisions  of 
the  will,  and  who  took  the  residuary  estate, 
and  with  whom  be  lived  up  to  the  time  of  his 
death,  is  the.  wife  of  this  marriage. 

A  few  days  after  tbe  death  of  the  testator, 
his  will,  with  the  codicils,  were  proseuleJ  to- 
tbe  surrogate  of  Erie  County  for  probate,  by 
the' plaintiffs,  and  a  citation  was  ixmpd  and 
served  upon  the  daughter,  the  defcn-lant  in 
this  action.  Upon  the  return  day  of  the  cita- 
tion the  surrogate,  of  hiaown  motion,  appointed 
a  special  guardian  for  thedaughterfar  the  sole 
purpose  of  appearing  and  protecting  her  in- 
terest in  the  proceedings  to  prove  tlie  will. 
Subsequently,  and  after  consultation  with  the 
defendant  and  her  relatives  In  New  York, 
and  with  counsel  there,  acting  for  them,  the 
guardian  interposed  an  answer  before  the  sur- 
roijate.  taking  issue  in  the  usual  form  with  tiie 
allegations  of  the  jwtition.  The  special  guard- 
ian Also  retained  couosel.  and  under  the  direc- 
tion of  the  surrogate  the  proponents  of  the  will 
were  required  to  produce  many  witnrR=cs  be- 
fore him  for  examination,  and  the  trial  cm- 
tinued  during  a  number  of  days.  It  was  con- 
tended in  behalf  of  the  special  guardian  that 
tbe  testator  did  not  p<Mse8S  testamentary 
capacity;  and  various  wUo»»es,  includln;; 
servants  of  tbe  deceased  and  also  experts,  were 
called  to  aiistaki  Uiat  contention.  Tbe  guard- 
ian, through  bis  counsel,  requested  the  surro- 
gate to  refuse  probate  to  the  will.  In  the 
month  of  November,  1888,  the  eurrogftte  en- 
tered a  decree  admitting  the  will  to  probate, 
which  among  other  things,  contained  this 
clause:  "Pursuant  to  section  S823of  theCode 
of  Civil  Procetlure,  it  is  hereby  stated  that  the 
probate  of  said  will  was  coatested."  Tho 
daughter  herself  was  prcBent  at  the  hearing, 
and  was  called  and  heard  as  a  wilness  on  be- 
half of  the  special  guardian.  After  tbe  entry- 
of  the  decree  admitting  the  will  10 probate,  tbe 
widow  executed,  Acknowledged,  and  filed  wUb 
the  surrogate  a  paper,  under  seal,  which  redled 
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that  she  was  tbemidaary  legatee  and  derfsee 
of  ber  late  husband's  wit),  wblch  had  been  ad- 
mitted to  probate.  The  provision  of  the  decree 
staling  that  it  was  contested,  and  of  the  will 
and  codicil  that  the  legacy,  in  case  of  such  con- 
test ahouldbe  deemed  revoked,  vereteterred  to. 
It  then  Tedted  that  she  was  dcslroiu  that  all  the 
proTtetoDS  <st  her  husband's  will,  respecting  bis 
danghter,  should  be  observed,  providingbis  rep- 
ntation  and  capacity  be  not  furlber  questioned. 
It  then  stipulated  that  the  executors  (of  whom 
she  was  one)  shall  not  claim  in  any  way  that  the 
richt  of  the  dauchter  to  the  proVisions  of  the 
wffl  for  her  beoeflt  had  been  forfeited;  that 
no  effect  should  be  riven  to  the  clause  revoking 
the  legacy  in  case  of  a  contest  by  tbe  'leratee, 
bat  that  the  legacy  should  be  deemed  legal  and 
valid,  and  the  trust  io  favor  of  Ibe  daughter 
executed.  The  consideration  for  this  agree- 
ment on  the  part  of  the  widow  was  stated  to 
be  the  oniission  of  the  daughter  to  appeal  from 
the  decree  of  the  surrogate,  and  it  was  in  terms 
conditioned  that  no  such  appeal  should  be 
taken,  and  tbat  no  action  or  proceeding  of  any 
natnie  should  be  brougbt  by  or  In  behalf  of  the 
dangbter,  orbyany  person  claiming  through 
or  under  her,  to  set  aside  the  probate,  or  ques- 
tion the  validity  of  the  will  or  the  testamentary 
capacity  of  her  husband;  and  in  case  such  ap- 
peal, action  or  proceedinfr  should  be  hrougot 
or  instlluted,  then  tlie  stipulation  and  agree- 
ment should  be  void  and  of  no  effect.  The 
special  guardian,  however,  appealed  from  the 
decree  of  the  surrogate  to  the  general  term, 
where  tbe  decree  was  affirmed.  , 

Two  of  tbe  executors  then  brought  this 
action  to  procure  tbe  judgment  of  the  court  as 
to  the  disposition  of  the  $100,000  whidi  the 
daughter  was  to  take  by  the  provl^ous  of.tbe 
■wiir  The  willow  declining  to  become  a  party 
plaintiff,  was  made  a  defendant,  tx)tb  indivld- 
nslty  and  as  executrix  and  trustee  under  tbe 
win.  The  daughter  Is  the  only  other  defend- 
ant, and  no  other  question  is  raised  by  the 
pleadings.  The  complaint,  after  alleging  the 
making  of  the  will.  Its  provisions,  the  death  of 
the  testator  and  the  proceedings  before  the  eur- 
TDgate,  stated  that  the  daughter  still  claimed 
the  legacy,  but  tbat  the  plaintiffs  were  advised 
tbat  ^  reason  of  the  clause  above  quoted,  and 
tbe  oont«t,  tbe  proviHons  of  Ibe  clause  revok- 
ing the  gift  upon  cei^iu  oontlngeudeB  became 
operative,  and  that  the  widow  was  entitled  to 
the  same.  The  relief  a.iked  was  that  the  court 
giveconstruciion  to  tbe  clauses  of  tbe  will  toucb- 
mg  this  legacv,  and  the  fund  mentloDed  therein, 
and  that  it  determine  the  conflicting  claims 
thereto,  and  define  tbe  rights  and  duties  of  the 
plaintiff  concerning  tbe  aamd  The  special 
term  beM  tbat  the  contest  before  the  surrogate, 
by  and  In  tbe  name  of  tbe  special  guardiaQ, 
was  not  a  contcet  by  the  daughter,  in  person  or' 
by  another,  within  the  meaning  of  the  clause 
in  tbe  codicil  expressing  tbe  conditions  upon 
wbleh  tbe  legacy  sbotdd  vest,  and  that  she  was 
entitled  to  w  bequest.  The  general  term  af- 
firmed tbe  Jadginent,  htrt  upou  the  ground 
that,  tbe  daughter  being  an  infant,  and  navlng 
merety  sabmitted  her  rights  to  the  court,  the 
revoking  clause  was,  as  to  her,  an  attempt  to 
subvert  the  course  of  judicial  proceedings,  and 
to  deprive  tbe  court  of  tb«  right  and  duly  im- 
posed upon  It  l>y  law.  in  all  cues,  to  institute 
18L.n.A. 
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of  Its  own  motion  proper  proceedings  for  the 
protection  of  infantfl,  and  that  as  to  tbe 
daughter  the  condition  was  void  as  against 
public  policy.  It  held  that  the  contest  must 
bedeemed  to  have  been  made  by  the  daughter, 
although  the  actual  steps  were  taken  the 
guardian.  Bryant  v.  TTiompion,  87  N.  T.  S. 
R  481. 

The  widow  allowed  tbe  judgment  to  pass 
without  any  answer  or  other  opposition,  and 
the  only  parlies  who  have  appealed  to  this 
court  are  the  two  executors  who  brought  the 
action.  The  argument  of  the  case  was  accom- 
panied by  a  motion  In  this  court  to  dismiss  the 
appeal.  Tbe  question  Is  therefore  raised 
whether  the  plaintiffs  have  such  a  standing  in 
the  case  as  enables  them  to  bring  the  appeal. 
The  plaintiffs  clearly  bad  the  rightto  bring  this 
action  in  order  to  procure  a  judicial  determlna- 
tloD  of  the  question  as  to  which  of  two  claim- 
anta  was  enlftled  to  the  fund,  and  also  to  obtain 
the  instructions  of  Uie  court  in  regard  to  their 
duties  under  the  will.  They  have  obtained 
these  instructions  and  this  determination  from 
the  highest  court  of  the  State  possessing  origi- 
nal and  general  jurisdiction.  There'  were  two 
parties  who  had  a  pecuniary  interest  io  the  de- 
cision of  tbe  question  involved  in  the  case,— the 
daughter,  who  is  satisfied  with  the  result,  as  it 
is  in  her  favor,  and  tbe  widow,  who  does  not 
api>cal.  The  judgment  rendered  in  the  court  to 
which  tbe  plaintiffs  resorted  in  the  first  instance 
is  a  perfect  protection  to  them  in  tbe  disposi- 
tion of  the  fund  io  accordance  therewith,  and 
in  tbe  performance  of  every  duty  growing  out 
of  the  legacy  to  the  daughter  unoer  tbe  pro- 
visions of  tbe  will.  This  being  true,  what  in< 
terest  have  the  plaintiffs  in  the  further  prosecu- 
tion of  theaction?  They  bad  an  lolerest,  and  it 
was  their  Uuty^  to  procure  a  judicial  determina- 
tion of  the  questions  presented  by  tbe  facts 
allej^d,  but  no  interest  or  duty  in  ubtuioing  ft 
decision  according  to  some  view  of  the  law 
that  they  may  have  themselves  entertained,  or 
have  been  advised  by  counsel.  '  Appeals  are  not 
allowed  to.  this  court  for  the  jiurpose  of  settling 
abstract  questions,  however  ioterestiuf  or  im- 
portant they  may  be  to  tbe  general  ■  public  or 
to  the  legal  profession,  but  tocorrect  erjiors  in- 
juriously affecting  the  riglits  of  some  party  to 
tbelitigntioD.  ,  The  plaintiffs  are  not  concerned 
inthesligblestdegrceinany  legal  8en8e,Hiih  tho 
question  whether  the  provision  for  tbe  daugh- 
ter beheld  for  her  or  deemed  revoked, under  the 
other  clause,  and  secured  to  the  widow.  The 
widow  is  not  here  complaining  of  tbe  result  in 
tbe  courts  below.  Had  she  waived  in  writing, 
or  in  any  other  way  binding  upon  her,  the 
conditiotis  of  her  stipulation  toucfaing  the  con- 
test before  the  surrogate,  after  the  general  term 
had  passed  upon  the  question,  i%  would  amount 
to  a  settlement  of  the  controversy  between  ibe 
only  'parlies  having  A  pecuniary  interest  in  it 
which  would  prevent  an  appeal.  Looking  at 
tbe  substaooe  of  thipgs,  and  -keeling  in  ^miuii 
the  relations  which  these  twobeoeflcteiies  now 
bold  to  the  case,  we  cannot  see  that  the  present 
appeal  stands  oa  greuods  any  different  from 
what  it  would  then.  The  widow,  after  theap- 
peal  to  the  general  term  from  the  decree  of  tiie 
surrogate,  could  have  waived  the  condiliniis 
contained  in  her  stipulation  in  regard  to  the 
effect  of  an  appeal,  as  she  had  before  renouncM 
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the  heoetUa  of  the.  cUnse  revoking  the  legacy 
In  case  of  tbe  contest  She  did  not.  It  is  true, 
waive  these  conditions  expressly,  but  she  failed 
vhcnmadea  par^^  to  this  action,  to  ioelstupOD 
ih^m;  and  it  is  not  perceived  that  the  plaintiffs 
have  auy  interest  in  insisting,  through  an  ap- 
peal to  this  court,  upoD  a  point  which  the  real 
and  only  benefldary  hai  refused  to  raise  for 
licrself .  The  widow,  as  already  observed,  con- 
^ItiiaiiHlly  renounced  the  benenis  of  the  revok- 
ing clause  by  her  deed;  and  no  one,  we  tbink. 
fifaould  be  permitted  to  urge  that  this  deed  has 
become  inoperative  by  reason  of  a  breacb  of 
its  conditions  except  herself,  and  that  position 
she  Is  not,  ft  seems,  inclined  to  take. 

The  plaintiltsare  not  seeking  ai^  beoellt  for 
themselves  in  the  action.  They  nave  simply 
asked  the  judgment  and  advice  of  the  cour  tin 
regard  to  the  disposition  of  properly  belonging 
to  others,  which  is  in  their  care  and  keeping. 
The  court  has  given  tbe  judgment  and  advice 
prayed  for,  and  the  real  beueflclaries  do  not 
-complain.  Whether  the  plaiotifls  are  entitled 
to  be  heard  further  in  tbu  court  does  not  de- 
pend upon  any  Inherent  right  which  the  plain- 
tiffs, as  suitors,  have,  but  upon  ezpmi  statu- 
tory permission.   State  t.  Singt  Ohtnti/,  1S5 

The  right  of  a  party  to  have  all  disputes  hi 
which  be  has  any  interest  determined  accord- 
ing to  judicial  forms  In  a  court  possesslDg 
«nglnaf  jurisdiction  b  absolute,  ff  Indeed  there 
are  any  such  rights.  In  a  strict  sense.  6ut» 
when  he  seeks  to  have  the  judgment  reviewed 
in  tills  court,  he  must  be  able  to  point  to  some 
statute  giving  him  the  rightand  conferring  tbe 
jurisdiction.  Tbe  oolv  statute  relied  upon  as 
securing  to  the  platotiff  in  this  case  the  right 
to  ftppnl  is  section  1894  of  the  Oode  of  Cnvll 
Frocedun,  and  under  that  section  the  right  is 
limited  to  a  party  aggrieved.  In  this  case  the 
executors  and  trustees  under  a  will,  having 
•sked  the  court  for  directions  In  regard  to  their 
duty  aod  for  a  judgment  as  to  which  of  two 
parties  Is  entitled  to  a  certain  bequest,  which 
afaeeUOns  and  judgment  are  given  and  acqui- 
esced in  by  botD  of  the  alleged  clalmanla  of 
the  fund,  the  plaintiffs  are  not  aggrieved,  with- 
in the  meaning  of  the  Statute,  by  tbe  Judgment 
rendered.  The  qaestioo  decided  in  tbe  courts 
below  and  presented  by  the  record  is  undoubt- 
edly one  of  great  Interest  and  importance,  and 
for  that  reason  should  not  be  passed  upon  by 
Ibis  court  until  brougbt  here      some  party 


having  an'  actmd  and  practical,  as  dMtinguiabed 
from  a  mere  theoretical,  interest  lu  tbe  oontro- 
versy.  Cases  can  be  and  are  cited,  by  lite 
learned  counsel  for  the  appellSAls  in  which 
this  court  baa  entertained  'tuiLpeals  by  executors 
and  trustees  under  wills'  from  judgments  of 
this  character.  But  it  is  believea  that  they  are 
cases  either  In  which  tbe  point  was  ooL  laisod 
at  all,  or.  If  raised,  the  appeal  was  not  only  by 
the  trustees,  as  in  this  case,  but  by  tbe  IwDe- 
ficiaries,  also,  so  that  a  motion  to  dismiss,  as 
now  before  us  in  this  cose.  If  granted,  would 
cot  dispose  of  tbe  case,  but  would  atijl  leave 
tbe  same  questions  to  be  determined  upon  the 
appeal  of  the  other  parties.  If  in  this  case  ibe 
widow  had  contested  the  right  of  tbe  daughter 
to  receive  the  legacy,  aod  claimed  it  for  herself, 
under  the  clause  providing  for  revocation,  aod 
had  appealed  to  this  court  to  maialata  that 
position,  and  the  appeal  was  before  us,  we 
would  not  then  regard  this  motion  as  of  much 
practical  Importance.  This  was  the  situation 
when  the  court  was  asked  to  dismiss  the  appeal 
in  most  if  not  all  the  cases  of  a  similar  charac- 
ter to  which  our  fittentioD  has  been  directed. 
An  appeal  to  this  court  does  not  lie  unless  tbe 
parly  appealing  has  an  interest  in  the  contro- 
versy. Ptopie  V.  Lamehce,  107  N.  T.  607,  10 
Cent.  Itep.  730;  Uyatt  y.  Dutenburg,  108 
Y.  063,  8  Cent.  Rep.  78. 

The  case  of  People  v.  Jona,  110  N.  T.  609, 
Is  not  contrary  to  these  views.  In  that  case 
tbe  commissioners  of  the  land  office,  lepreseoV 
ing  the  State,  made  a  grant  of  land  under 
water  to  an  individual.  Suljsequently  the  de- 
termination of  the  commtsfiioners  in  makinfc 
the  grant  was  reversed  by  tbe  supreme  court 
on  eertlcnari,  and  the  commiarionen  appealed 
to  this  court,  where  a  mottott  to  disoiiBB  waa 
denied.  The  order  appealed  from  in  that  ease 
In  effect  nullified  tbe  grant  made  bj  the  tjiat« 
and  the  commissioners,  as  public  officers  repre- 
senting the  Slate,  were  in  duty  bound  to  defend 
tbe  grant  against  tbe  effect  of  an  erroneous 
decision,  and  so  were  anrieved. 

We  think  that  the  pisiutiffs  have  no  Interest 
in  the  question  presented  the  record  in  this 
case,  and  that  the  appeal  thould  be  diamitted, 
with  costs  to  both  parties  payable  but  of  the 
estate. 

E&rl,  XHnehi  and  Peekluun.  JJ.,  concur; 
Rairer.  Ch.  J.,  and  Aadrawa  and  Gray, 

.//..aisaeDt. 
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a»  Leonard  WRIGHT. 

(.— Wjro  > 

▲  la>w  chMiglitg  tho  mode  ef  proeednre 
'  fMoi  JttdlotawDt  to  fnforiMlloik  lo  eases  of 
aOsaass  alreadr  oommtttad,  M  not  ac  post /a«to, 
and  does  not  InMnga  anjrsahataBtlal  rlgbtof  tbo 
■eflsiiAen. 

(June  It,  UM.) 

AITLICATION  for  a  writ  of  habeas  corpus 
to  obtain  the  release  of  petitioner  from  tbe 

1SL.RA. 


cAtody  <A  tbe  dierlfl  of  Larande  Conn^. 

Denied. 

The  facts  are  stated  In  tbe  opinion. 

Uettrt,  DoBwlmau  *  Tms  OHid«l»for 

petitioner: 

It  is  a  vested  right,  beloogiog  to  ibe  ped- 
tiooer.  to  have  his  case  pieBeoted  to  a  grand 
jury,  and  be  cannot  be  deprived  of  such  vested 
right  by  legislation  subsequent  to  tbe  date  of 
the  commission  of  the  alleged  crime. 

Bin  of  Bights,  g  89,  Wyoming  Coott.  aru 
1;  KTina.Y.ltimwrinm  t.  8^  hi,  aa8-28S, 
27  L.  ed.  S06,  HOS-Sll;  MeCarl^  t.  State,  1 
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Wuh.  877:  Bt  DurbM,  10  Monk  Wi;  Peopia 
T.  Titdai*.  &7  Csl  lOi 

A  petilioD  Tor  a  writ  of  b^beas  corpos  is  tti« 
proper  remedy  and  mode  of  procedare  when  it 
draws  in  qoeatioo  the  juxiadictioD  of  the  court 
under  wboee  Kotenoe  the  petillwer  i«  deprived 
of  his  liberty. 

TVp^tfT.  AWte»t,16Hiin.314;  IU^dr^.4A 
Wis.  530:  £b  parU  Farnham,  8  Colo.  M5. 

Mr,  Charl**  H.  Pottoc,  AUif-ii«n.,  for  the 
Stale. 

Ore— beek,  CJu  J.,  delivered  the  opfnioD 
of  ibe  court: 

This  is  a  heariog  upon  the  demurrer  to  the 
answer  and  return  or  A.  D.  Eelley,  aheriff  of 
Laramie  County,  to  the  petition  for  the  writ  of 
habeas  corpus,  and  to  the  writ.  It  is  admitted 
that  the  demurrer  raises,  all  the  questions  in- 
volved, and  that  the  decision  upon  it  will  dis- 
pose of  the  entire  case.  The  answer  and 
return  of  ihe  sheriff  show  that  the  petitioner, 
Leonard  Wright.  Is  restrained  of  bis  liberty  b^ 
tbe  said  sbciilT  in  the  jail  of  said  Laramie 
County,  under  a  sentence  of  tbe  dislrict  court 
of  said  county,  toi  the  term  of  two  years  and 
six  months,  under  his  plea  of  guflly  of  an 
assault  with  an  attempt  to  commit  rape.  The 
defendant  was  informed  against  by  tbe  county 
and  prosecuting  attorney  of  said  county  for 
tbe  crime  of  rape,  under  the  provisions  of  the 
law  paaeed  by  ihe  first  Legislature  of  the  Stale 
of  Wyoming,  approved  JanuHir  10, 1801,  en- 
titled'' '  An  Act  to  Change  and  Itegulate  tbe 
Grand  Jutr  tiysiem  by  Reducing  tbe  Number 
of  Grand  Jurors,  Providing  that  a  Grand  Jury 
flball  be  Summoned  onN  when  Ordered  by  the 
Court,  and  Providing  for  tbe  Prosecution  by 
Information,  and  the  Procedure  thereunder. 
Sess.  Laws  Wyo.  1800-91,  chap.  59.  p.  218. 

Tbe  offense  is  charged  in  the  information  as 
having  occurred  on  the  ]6lb  day  of  December, 
A.  D.  1890,  nearly  a  month  before  the  Act 
took  effect;  and  the  counsel  for  the  petitioner 
daim  that  the  petitioner,  notwitlistandiog  bis 
plea  of  guilty,  should  be  proceeded  against 
by  indictment  instead  of  by  information,  as, 
prior  to  tbe  passage  of  the  Act  above  named, 
be  could  only  have  been  accuiwd  by  indict- 
moit.  It  is  ui::ged  that  the  petitioner  is  held 
without  due  process  of  law,  and  tliat  tbe  law 
applying  to  tbe  prosecution  of  offenses  com- 
mitted prior  to  its  enactment  is  an  cx  post  facto 
law,  and  in  vfolafion  of  section  35  of  tbe  Dec- 
laration of  Rights  (Const.  Wyo.  art.  1),  which 
states  that  "  no  ex  po$t  facto  law,  nor  any  law 
unpairing  the  obli^lloo  of  contracts,  shall  ever 
be  made."  Tbe  coDstilutiooal  authority  for 
the  enactment  of  tbe  Statute  is  found  in  said 
article,  and  reads  as  follows:  "Sec.  0.  Tlie 
right  of  trial  by  jury  shall  remain  inviolate  in 
criminal  cases,  out  a  jury  in  civil  csRes  In  all 
courts,  or  in  crimiaal  cases  in  courts  not  of 
record,  may  consist  of  less  than  twelve  men, 
as  may  be  prettcribed  by  law.  Hereafter  a 
erand  jury  may  consist  of  twelve  men,  any 
nine  of  whom  concurring  may  find  an  indict- 
ment, but  the  I>egifllature  may  change,  regu- 
late, or  abolish  the  grand  iuir  system."  "Sec. 
18.  Cntil  otherwise  provided  by  law,  no  per- 
son shall,  for  a  felony,  be  proccedud  against 
criminally,  otherwise  than  by  an  indictment, 
except  in  cases  arising  in  the  land  or  naval 
18L.aA. 


forces,  or  in  the  mOltb;  when  In  actual  servlea 
in  tioM  of  war  <x  public  danger," 

Tbe  Act  providing  for  pcosecutiotis  by  in- 
formations, end  under  which  the  petitioner  was 
accused,  provides,  among  other  things,  that  all 
crimre*.  misdemeanors,  and  offenses  may  bo 
pnivecutcd  in  the  court  having  jurisdwtloD 
thereof,  either  by  indictment,  as  "hereinafter 
provided,"  or  by  information.  It  further  pro- 
vides that  "no  grand  jury  shall  hereafter  be 
summoned  or  required  to  attend  at  the  sittings 
of  any  district  conrt  In  this  State,  unless  the 
same  shall  be  ordered  by  a  district  court,  or  1^ 
the  judge  thereof,  in  the  vacation  or  recess  of 
said  court,  and  tbe  grand  jury  shall  cMidst  f>f 
twelve  men,  nine  of  wh(»n  must  concur  In  tbe 
finding  of  an  indictment."  The  Act  was  un- 
doubtedly intended  to  apply  to  proseciHioos  of 
all  offenses  committed  prior  to  the  pBSMge  of 
the  Act  as  well  as  to  those  oommitted  there- 
after. There  Is  no  repeal  of  existing  laws,  nor 
any  saving  clause  providing  that  offenses  com- 
mitted ptKirlo  the  passage  of  the  Act  shall  be 
inquired  of.  prosecuted,  and  punished  untler 
laws  existiDfT  at  the  time  of  the  passage  of  tbe 
Act.  It  seems  that  tbe  Legislature  bad  deter- 
mined to  dispense  with  grand  juries  after  the 
Act  took  effect,  except  when  called  by  tbe 
court  or  jui^ge  thereof,  following  very  closely 
the  law  of  ]mchigao  In  this  respect.  Tbe  gen- 
eral right  to  substitute  proeecutbns  by  infor- 
mation in  place  of  prosecutions  by  indictment 
is  conceded.  In  view  of  tbe  constitutional  pro- 
vi^ns  in  this  State,  and  it  is  not  claimed  that 
this  infringes  any  right  of  a  defendant.  In- 
deed, this  bas  beat  so  frequently  settled  that  it 
is  uoneoessaiy  to  cite  any  authorities,  Imt  we 
(^te  a  few,  which  have  come  immediately- 
undcr  our  observation.  Hurtado  v.  Catifor- 
nia,  110  U.  S.  519,  2S  t.  td.  SSS:  Se  Lowrie,  9 
Colo.  499:  State  Y.  Barnett,  8  Kan.  250;  Rom- 
an V.  State,  30  Wis.  129. 

These  cases  diqMwe  also  of  the  question  as  to 
whether  or  not  a  proceeding  by  information  !• 
due  process  of  law,  and  we  do  not  consider  it 
necessary  to  dwell  longer  on  this  point.  Wo 
reach  the  vital  question,  which  it  is  practically 
admitted  is  the  only  one  before  us,  whether  or 
not  the  petitioner  bas  a  right  to  oomplalo  now. 
after  his  plea  of  guilty  has  been  entered,  that 
he  was  not  indicted  by  a  grund  jury.  Kot- 
wltbstandiog  the  somewhat  singular  case  pre- 
sented to  us,  of  a  defendant,  represented  In 
every  stage  of  the  case  by  eminent  counsel, 
waiting  until  he  bas  withdrawn  his  plen  of  net 
guilty,  after  he  has  interposed  his  plea  of 
guilty,  after  be  bas  bad  ample  time  to  rai-sc  alt 
objections  to  the  validity  of  the  proceeding?, 
now  asking  this  court  to  release  him  from  im- 
prisonment under  what  he  claims  is  a  void 
sentence,  we  shall  proceed  (o  determine  thu 
gucetion  whether  or  not  tbe  District  Court  for 
Laramie  County  acquired  jurisdiction  of  Ihe 
case  by  the  information  filed  therein,  or 
whether  the  petitioner  had  a  right  to  be  in- 
dicted by  the  grand  juiv  of  said  county. 

The  rules  laid  down  for  the  dctermloalloo  of 
the  question  as  to  whether  or  not  a  law  ^acB: 
pott  facto  are  found  in  the  case  of  Caldtr  v. 
Butt,  3  U.  8.  8  Dsll.  386.  1  L  ed.  648,  and 
have  been  very  generally  adopted  by  the  courts 
of  this  country.  They  define  the  following 
tews  as  ex  poatfado:  (1)  every  law  that  makea 
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an  action  done  before  the  passing  df  the  law, 
and  which  was  tnnocent  when  done,  ortminal, 
and  punishes  sucb  aclion;  0S)  eveiy  law  that 
aggravates  a  crime  or  makes  -it  greater  than 
when  it  was  committed;  (8)  every  law  that 
cliansea  the  punisbment,  and  infifcta  a  greater 
punisbnent  than  the  law  annexed  to  the  nime 
when  committed;  (4)  every  law  that  alters  the 
leral  rules  of  evidence,  and  receives  less  or 
different  testimony  than  tlie  law  required  at  the 
time  of  the  commission  of  the  offense,  in  order 
to  convict  Uie  offender.  Mr.  Justice  CbHSe, 
who  delivered  the  opinion  of  the  court,  says: 
"But  I  do  not  consider  any  law  ex  post  faeto, 
witbin  the  prohibition,  that  mollifies  the  rigor 
of  tbe  criminal  law:  but*only  those  that  create 
or  oggravate  the  crime,  or  increase  ihe  punish- 
ment, or  change  (lie  rules  of  evidence  for  the 
purpose  of  conviction."  Tested  by  these  plain 
rules,  there  would  be  little  difflculty  in  oeter- 
mining  tbe  question  before  us;  but  the  courts 
have  not  couteDted  themselves  with  Ihia  clear 
definition;  and  so  it  was  held  by  Mr.  JutUu 
Washington,  in  his  charge  to  tbe  jury  in  a 
United  States  circuit  court,  that  "an  ex  pott 
facto  law  is  one  which  in  its  operation  malces 
that  criminal  which  was  not  so  at  the  time 
when  the  action  was  performed;  or  which  in- 
creases the  punishment;  or,  In  short,  which,  in 
relation  lo  tbe  offense  or  Its  consequences,  alters 
tbe  situation  of  a  party  to  bis  disadvantage." 
VviteA  Stata  v.  Batt,  i  Wash.  C.  C.  866. 

In  the  case  of  Sringv.  3fiMoun',107  U.  8. 221, 
37  L.  cd.  506,  this  last  definition  was  quoted 
with  the  evident  approval  of  the  learned  justice 
deHveriog  the  opinion  of  the  Supreme  Court  of 
tbe  Bnlted  States  in  that  case,  with  a  statement 
that  the  case  was  carried  to  tbe  supreme  court 
and  the  judgment  affirmed,  as  reported  in 
Fletcher  v.  Peck,  10  U.  8.  6  Cranch,  87,  8  L. 
ed.  162'  but  a  careful  investigation  of  tbe 
opinion  in  tbe  case  Ia.st  cited  will  show  that  the 
charge  of  Mr.  Justice  Washington  was  not 
considered,  or  even  touched  upon,  in  the  opin- 
ion of  the  courL  It  will  be  seen  that  tbe 
familiar  definition  of  Blackstone  found  lo  hla 
Commentaries  (vol.  1,  p.  49)  has  been  much 
enlarged  by  modem  decisions. 

Blaclcstone  thus  defines  the  meaning  of  an 
"ex  pott  faeto\tivt:"  "When,  after  an  action, 
indtiferent  in  itself,  is  committed,  tbe  Legisla- 
ture then,  for  the  first  time,  dedarea  it  to  have 
been  a  crime,  and  lufitcts  a  punishment  upon 
the  person  who  has  committed  it"  Judt/e 
Coolcy,  in  his  work  on  Constitutional  Limita- 
tions (Rth  cd.  p.  339),  says:  "But.  so  far  as 
mere  modes  of  procedure  are  concerned,  a 
party  has  no  moi«  right  in  a  criminal  than  in  a 
civtl  action  t6  insist  that  bis  case  shall  be  dis- 
posed of  under  the  lawin  force  when  the  act  to 
be  investigated  is  charged  to  have  taken  place. 
Remedies  must  alwavs  be  under  the  control  of 
the  I^egislature,  ana  it  would  create  endless 
confusion  in  legal  proceedings  if  every  case  was 
to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts 
in  existence  when  its  facts  arose.  Tbe  Legis- 
lature nay  abolish  courts  and  create  new  ones, 
and  ft  may  prescribe  altogether  different  modes 
of  procedure  In  iis  discretion,  tbouerh  it  cannot 
lawfully,  we  think,  In  so  doing,  dispense  wilb 
nny  of  those  substantial  protections  with  wblch 
the  existing  law  aurrounda  tbe  person  accused 
18  L.R.A. 


of  crime.  Statutes'  giving  tbe  government 
additional  challenges,  and  others  which  au- 
thorized tbe  amendment  of  indictments,  bave 
been  sustained,  and  applied  to  past  transac- 
tions, as  donbtlesB  woiud  be  any  similar  Stat- 
ute, calculated  merely  to  improve  the  remedy, 
and  In  its  operation  working  no  injustice  to 
the  defendant,  and  depriving  him  oi  no  sub- 
stantial right."  This  defintlion  was  accepted 
as  most  satisfactory  in  the  case  of  Robinson  v. 
State,  84  Ind.  452,  where  a  statute,  providing 
that,  "in  all  questions  affecting  tbe  credibility 
of  a  witness,  bis  general  morarcbaiactei  may 
be  given  in  evidence,"  vraa  held  not  to  be  an 
<LF  post  faeto  law.  The  court  says:  "The 
Statute  is  general,  and  applies  to  the  trial  of 
all  criminal  cases.  It  fumislics  merely  a  rule 
of  practice  applicable  alike  to  trials  for  offenses 
commiited  l>efore  and  after  its  passage.  It 
does  not  come  within  tbe  constitutional  Inhibi- 
tion of  an  ex  post  faeto  law."  Vide  Ex  parte 
Betliurum,  00  Mo.  615.  Tbe  celebrated  case 
of  Krin^  v.  Missouri,  «v2mr,>ffasa  step  further 
in  the  direction  of  enlarging  the  meaning  and 
definition  of  an  ex  post  facto  law.  Knag  Iiad 
pleaded  guilty  to  murder  in  the  second  degree, 
and  bis  conviction  of  this  crime,  under  the 
law  of  Missouri  In  force  at  the  time  of  the 
commiasion  of  the  crime,  was  aa  acquittal  of 
tbe  crime  of  murder  In  the  first  degree.  The 
Constitution  of  Missouri  had  been  changed 
after  the  commission  of  tbe  crime  in  sucb  man- 
ner as  to  abrogate  this  provision.  The  Supreme 
Court  of  tbe  United  States,  by  a  bare  majority 
of  the  justices,  held  this  constitutional  pro- 
vision to  be  an  ar  post  faeh  law,  and  tbat  U 
could  not  apply  to  offenses  committed  prior  to 
the  taking  euect  thereof.    Counsel  for  the 

Gtitioner  urge  with  great  force  the  following 
iguage  of  Mr.  Justice  Miller,  who  deliverod 
the  opinion  of  the  court,  as  a  new  definition  of 
anexpostfaetoXayt:  "Can  the  law  with  regard 
to  bail.to  indictments,  to  grand  jMries,to  the  trial 
jury,  all  be  changed  to  the  disadvantage  of 
the  prisoner  by  state  legislation  after  tbe 
offense  was  committed,  and  such  legislation 
not  be  held  to  be  ex  post  fae/o  because  it  relates 
to  procedure.as it  doe8.accordlog  to  Mr.  BisbopT 
And  can  any  substantial  right  which  the  law 
gave  the  defendant,  at  the  time  to  which  bis 
guilt  relates,  be  taken  away  from  bim  by  ex 
post  facto  legislation,  because.  In  tbe  use  of  a 
modem  phrase.  It  is  called  a  law  of  procedure? 
We  think  it  cannot"  Tbelearnedjusticenho 
delivered  this  opinion  did  not  seem  to  be  satis- 
fied with  the  definition,  as  be  restates  the  defi- 
nition in  tbe  case  of  lie  Me<fUy.  134  U.  8.  IfiO, 
83  L.  ed.  835,  as  follows;  "The  term  'ex  potf 
faeto  law,'  as  found  in  the  provltilon  of  tbe 
Constitution  of  tbe  United  Stales,  to  wit,  that 
'no  Stale  shall  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation 
of  contracts,'  has  been  held  to  apply  to  crimi- 
nal laws  alone,  and  has  been  often  the  subject 
of  construction  in  thiscourt.  Witboutmalung 
extracts  from  Ihese  decisions.  It  may  be  said 
tbat  any  law  wblcb  was  passed  after  Ihe  com- 
missi oo  of  tbe  offense  for  which  the  party  la 
being  tried  is  an  ex  fost  faeto  law  when  It  In- 
flicts a  greater  punishment  than  tbe  law  an- 
nexed to  thecrimeat  the  lime  it  was  committed 
(Catder  v.  Bull,  8  U.  S.  8  Dall.  886,  880,  1  L. 
ed.  648, 650;  Kring  v.  MimntH  107  U.  &  881, 
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27  L.  ed.  508:  Fteteher  t.  Pfdfc  10  V.  B.  6 
Crancb.  U7,  3  L.  ed.  1(12*,  or  whfrh  allers  the 
silnatioD  ot  tbe  accueed  to  bis  disadvaatage: 
and  Uiat  no  one  can  be  crimhsally  punished  is 
thts  country,  except  accordiDg  to  a  law  pre- 
scribed for  his  government  by  tbe  Bovcretgu 
authority  tiefore  the  imputed  offeuse  was  corn- 
milled,  or  by  some  law  passed  afterwards,  by 
which  the  punishment  Is  not  increased," 

This  is  a  material  change  in  the  deflnition 
e^Ten  in  the  case  of  Sriag  v.  MitaovH,  and  it 
DOW  remnins  to  be  seen  wbelber  or  not  the  sit- 
uation of  tbe  acGUf^d  has  bten  altered  to  his 
diaadvantage.  WedonotBeelhatithas.  How 
does  the  change  in  the  accusing  tribunal  take 
away  any  sulwtaDlial  rights  of  tbe  accustdt 
He  admits  himself,  by  bis  solemn  pleanf  guilty^ 
to  he  rightfully  accused  of  a  grade  of  the  of 
fense  with  which  be  is  charg^,  and  this  pre 
sumably  by  the  advice  of  bis  counsel,  aftcrdue 
time  has  been  given  to  him  to  plead,  and  after 
be  boa  deliberately  withdrawn  hi»  plea  of  not 
guilty.  Should  he  now  be  heard  to  complain 
that  a  eraod  jury  of  sixteen  men,  as  required 
by  tbe  law  in  force  at  the  time  of  the  commis- 
sion of  tbe  offense,  migbt  nut  have  indicted 
bim?  He  admits  his  guilt,  and  after  conviction 
and  sentence  says  that  be  was  not  properly  ac- 
cused. Tills  is  a  travesty  upon  justice,  and 
illustrates  the  absurdiiy  of  the  proposition  laid 
down  by  some  of  the  courts.  It  has,  however, 
been  rerenlly  held  by  the  Supreme  Court  of 
Montana,  in  tbe  case  of  State  v.  Ah  Jim,9  Hont 
167,  that  the  constitutional  provisioD  there  re- 
ducing tbe  number  of  grand  jurors  from  sixteen 
to  seven,  fire  of  whom  must  concur  In  tbe  find- 
ing of  an  indictment,  is  self-executing;  and  tbe 
court  quotes  with  approval  the  following  cases 
to  show  that  such  provisions  apply  to  ouenses 
committed  before  the  passage  of  a  law,  and  are 
notMjMSt/aefointbeirnaturcoreffect:  Oooley, 
Const.  Lim.  372,  S31,  833;  I^le  v.  Mortimer, 
48  Cal.  114;  BUbop,  Stat.  Crimes,  gjS  178,  ItlO. 

Id  tbe  California  case  (Bsvple  t.  Mortimer, 
mpra),  it  was  held  that  "it  is  not  an  uncom- 
mon practice  to  change  the  number  of  grand 
jarots  required  to  investigate  criminal  charges, 
bot  we  have  never  heard  the  right  of  the  Les- 
Waiure  to  make  such  changes  questioned; 
neither  bas  it  ever  been  claimed  that  tbe  charge 
must  be  investigated  by  tbe  precise  number  of 
grand  jurors  of  which  that  body  was  composed 
at  tbe  time  the  act  was  committed; "  and  tbe 
UisBonri  case  was  noticed  In  this  opinion  of 
tbe  Montana  conrt.  So,  then.  It  was  held  that 
the  redaction  in  the  number  of  tbe  accuslne 
body  did  not  invade  any  substantial  right  of 
tbe  defendant  If  tbe  broad  dednltion  of  Mr. 
Jvttiee  Milter  in  the  Kring  Gate,  apparently 
modified  In  the  case  of  He  MecUey,  supra,  was 
followed,  it  would  seem  tbatsucb  a  change  in 
the  number  of  the  grand  jury  might  tie  tbe  loss 
of  a  sobstantial  right  to  tbe  accused.  If  the 
defendant  has  an  unalltfable  rtji^t  to  be  &c- 
cosed  hf  indictment,  it  would  seem  that  he  has 
a  ri^t  to  be  tnrcsented  by  twelve  men  out  of 
sixteen,  if  such  law  existed  at  tbe  time  of  tbe 
commission  of  the  offense;  and  that  if  a  reduc- 
tkui  in  the-number  of  tbe  grand  jurj'  is  not  a 
change  Id  bis  subatantial  rights,  to  his  disad- 
rniti^.  the  abolttloa  of  tbe  acctuiDg  body  it- 
•df  would  not  be.  He  baa  been  pnaented  by 
a  sworn  oAoer,  and,  under  our  law,  aa  offldni 
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under  bond,  and  the  InfOnnatlon  must  have 
been  sworn  to,  as  tbe  law  requires  it.  It  was 
held  in  the  case  of  Marion  v.  State.  30  Neb. 
238,  that  although  a  law  in  force  at  the  time  of 
tbe  commission  of  an  offense  (murder)  provided 
that  juries  should  be  tbe  Judges  of  the  law,  and 
was  repealed  before  the  uial.  It  was  competent 
to  make  the  judge,  instead  of  the  jury,  judge 
of  the  law  of  the  case  as  the  Legiulftiure  could 
make  such  a  change,  and  that  such  a  law  whs 
not  ex  poat  facUf.  The  court  adhered  to  iU 
deSnilioD  oian  "expont  facto  law"  madein  the 
case  of  Marion  v.  Slate,  16  Neb.  849,  which  la 
nearly  in  line  with  the  definitions  given  hereto- 
fore, and  says:  "The  procedure  qnly  bas  been 
changed.  Thedegreeof  punishment,  thediftr- 
acter  of  the  offense,  and  the  rules  of  evidence 
remain  as  under  the  former  law.  It  may  be 
observed. that  the  only  change  in  the  law  is  to  • 
provide  anotber  tribunal  to  para  upon  the  law 
of  llie  case.  Prior  to  tbe  chanee,  if  tbe  words 
in  the  former  Code  are  to  be  lakeu  at  th'-lr  full 
meaning  and  import,  the  jury  were  tbe  jud<'ea 
HB  to  tbe  law  of  the  case  on  trial.  After  tne 
change,  tbe  court  Hits  In  that  capnr  iiy,  and  Is 
tbe  juds;e  of  the  law.  No  vested  right  of  tbe 
plalnliff  in  error  is  affected.  A  new  trlhcmal 
may  be  erected,  or  a  new  jnrlsdiclinD  gtvpD  to 
try  him.  and  no  riffht  is  abridged."  Loin.  v. 
PMlipt.n  Pick.  28. 

Now,  ccrlainlv,  here  was  a  clmngp  in  the 
powers  of  the  Iriiil  jury.  Tliey  were  stripped 
of  tbe  right  to  act  as  judges  of  tbe  law,  and 
tbe  court  was  clothed  with  that  power,  and  yet 
this  was  held  to  be  no  iDfraction  of  the  rights 
of  the  defendent.  In  tbe  case  of  People  v.  'ii^ 
dale,  67  Cal.  104,  a  case  upon  which  tbe  coun- 
sel lor  tbe  petitioner  greatly  rely,  and  wliicH 
they  state  to  be  the  only  catie  directly  In  point, 
found  after  the  utmost  diligence,  tbe  court 
Bald:  "The  real  and  only  question  ta  whether 
an  information  presentea  after  the  repeal  of  a 
law,  which  required  that  a  person  who  violated 
it  should  be  proceeded  agnlost  by  indictment, 
can  be  sualHined  for  an  offense  commuted  be- 
fore the  repeal."  That  court  held  that  tbe  law 
was  not  intended  to  be  retrospective,  Kke  ours. 
It  also  held  that  a  consdtatfonal  guaranty  aach 
as  existed  at  the  time  the  respondents  were 
charged  with  tbe  violation  of  a  Statute  could 
not  K  taken  away  by  any  Act  of  the  Legisla- 
ture. This  seems  to  be  tbe  view  taken  by  tbe 
Supreme  Court  of  Washington,  in  the  case  of 
JfcCaWy  v.  Sf^te,l  Wash.  877.  In  Ibis  case  the 
offense  occurred  before  the  admission  of  the 
Stale  into  the  Union,  and  the  court  there  held 
that  the  guaranty  of  tbe  Constitution  of  the 
United  States  was  in  force  at  tbe  time  of  the 
commission  of  tbe  offense,  and  could  not  be  tak- 
en away,  and  that  tbe  defendant  was  entitled  to 
be  presented  by  a  grand  jury.  Tids  was  held 
evidently  with  mucTi  hesitation,  as  tbe  court  an- 
nounces on  tbe  petitioo  for  a  rehearing  that  iu 
view  of  the  public  Importance  of  the  question, 
and  In  view  of  the  fact  that  the  case  wassubmiv 
ted  without  oral  argument  on  the  pnrt  of  the 
State,  it  would  not  be  bound  by  the  opiuioi)  ren- 
dered on  the  constitutional  questions  involved. 
The  situation  of  the  petitioner  here  is  different. 
The  Constitution  of  Wyoming  was  in  force  Sve 
months  l>efore  tbe  offenoe  was  committed,  and 
the  only  constiiuifonal  guaranty  wblcb  was 
gi  ven  to  the  defendant,  except  as  to  the  pa«ia|f» 
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of  an  eepMtfaeto  law,  was  that,  "unUI  other- 
wise provided  by  law,  no  penoo  shall  for  a 
felony  be  proceeded  against  crimtDally,  otlier- 
wise  tfaao  by  indictmeDt,  except,"  etc.  It  has 
been  otlierwise  provided  bv  law.  and  the  de- 
fendant has  not  been  deprived  of  any  consti- 
tutional guaranty.  The  iramers  of  our  Con- 
slitutioD  did  not  mean  to  follow  the  language 
of  the  Federal  Constilulion  that  "no  peraon 
ahall  be  held  to  anawn-  for  a  capital  or  other- 
wise infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  Innd  or  naTal  forces,  or  in  the 
militia,  when  in  actual  service  in  lime  of  pub- 
lic danger."  The  intention  appears  plainly  in 
our  Constitution  that  there  should  be  no  constl- 
totional  guaranty  of  a  preseatment  or  indict- 
meot  of  a  grand  jury,  and  that  nothing  should 
impede  tbe  right  of  the  Legislature  to  change, 
regulate,  or  abolish  the  grand-juiy  system. 

We  oannot  refrain  from  alludiog  lo  one  pro- 
virion  of  (he  law  before  ua.  It  is  provided  in 
Eanaaa  and  In  Michigan,  statute,  that  no 
information  diall  be  filed  until  a  preliminarv 
ezamioation  has  been  had,  unless  such  exami- 
nation be  waived,  except  in  caaea  of  fugitives 
from  justice.  This  safe  rule  was  enlarged  so 
that  a  prosecuting  attorney  may  file  an  infor- 
mstioQ  when  be  is  satisfied  that  a  crime  has 
been  oomnltted.  Thia  ia  a  dangerous  power 
to  lodge  In  tbe  bands  of  a  prosecuting  officer, 
for  he  may  keep  a  prisoner,  unable  to  give  bail, 
in  durance,  without  a  preliminary  examination, 
until  the  next  term  of  court,  which  may  be 
months  ahead.  Tbe  law  makes  provision  for 
preliminary  examination^  and  the  accused 
ought  to  have  this  hearing,  or  an  opportunity 
for  it,  where  be  can  Introduce  witnesses  in  bis 
behalf,— a  privilege  not  accoRled  to  him  before 
a  grand  jury,  one  of  tibe  strong  arguments  for 
dispensing  with  that  ex  parte  tribunal.  We  do 
not  now  Intimate  bow  we'  would  decide  this 
matter  if  properly  before  us,  but  we  deem  it 
proper  to  call  attention  to  It,  ao  that  under  the 
new  practice  there  may  be  no  excuse  for  follow- 
tag  a  dangerous  method  of  procedure.  We 
are  forcibly  impresaed  with  one  £act  thatcropa 
out  in  the  examination  of  Ibis  question.  In  toe 
States  of  Michigan.  Kansas,  and  Wisconsin, 
the  ordrnaiT  method  of  accusation  in  criminal 
cases  ia  by  mformation,  and  has  been  foryean^ 
In  Kanaas  and  Michigan,  and  probably  in  Wia- 
Oonsin,  no  provision  was  made  aa  to  offenses 
oonunUtcil  prln  to  the  passage  of  tbe  law  pro- 
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I  viding  for  proeecullons  by  UMans  of  Informa- 
tion, and  yet  not  asfngle  case  has  been  found 
.where  the  question  raised  here  has' been  pre- 
sented to  the  court  of  last  resort  in  any  of  these 
States,  although  such  cases  must  have  arisen. 
It  is  a  strong  presumption  that  such  prosecu- 
tions as  to  past  oiTenses  were  universally  con- 
ceded to  be  legal,  although  the  Constitutions  of 
these  States  surely  contain  the  familiar  provis- 
ion that  "no  Ae  pa$t  facto  law  shall  ever  Iw 
passed."  Even  if  such  a  clause  does  not  ap- 
pear there,  it  is  in  the  Federal  Cooslitution, 
and  this  ia  as  much  an  inhibition  upon  the 
Legislature  of  the  StAtes  as  if  It  had  been  In- 
corporated in  the  State  Constitution.  Erparte 
Betkurum.M  Mo.  645.  We  do  not  favor  the 
practice  of  looking  Into  the  constitutionality  of 
a  statute  in  habeas  corpus  proceedines.  In  the 
Statesof  Michigan,  Missouri,  Nebraska^  Texas, 
and  lows,  in  iiabeas  corpus,  the  courts  will 
not  look  beyond  the  judgment  and  re-examine 
the  charges  on  which  it  was  rendered,  or  pro- 
nounce the  jadgment  an  absolute  nullity,  on 
the  ground  that  the  conatltuUonallty  of  the 
Statute  under  which  the  conviction  took  place, 
or  upon  which  the  indictment  was  based,  ia 
controverted.  That  queatioa,  it  is  said,  must 
be  tested  on  appeal,  writ  of  error,  or  trial  In 
the  appropriate  court.   Church,  Habeas  Cor- 

Sua,  ft  870.  and  (be  easea  there  cited.  But  the 
upreme  Court  of  the  United  States  In  £r  parte 
&&>ld,  100  U.  8.  871.  85  L.  ed.  717,  has  estab- 
lished a  different  doctrine;  and  (bis  seems  nuw 
to  be  tbe  rule  in  habeas  corpus,  as  the  learned 
author  of  the  work  above  cited  states:  "But 
we  apprehend  the  true  rule  lo  be  that  when  a 
prisoner  alleges  that  the  law  under  which  he 
was  convicted  and  sentenced  is  unconstitution- 
al, or  has  been  repeated  before  the  trial  and 
judgment,  be  may  have  these  matters  passed 
upon  by  the  highest  judicial  tribunals,  wneiher 
the  attack  upon  the  judgment  be  collateral,  as 
by  habeas  corpus,  or  direct,  as  by  appeal  or 
writ  of  error."   Church,  Habeas  Corpus,  §  8T0. 

Wedo  notseethattbe  law  of  (bis  State  pro- 
viding for  prosecutions  by  Information  is  tx 
poUfiuto  In  ita  nature,  nor  that  It  has  Infringed 
any  of  the  substantial  rights  of  tbe  petitioner^ 
nor  that  he  has  lost  any  conEtttutional  guaranty; 
and,  entertuinlng  ttuee  views,  the  demurrer  to 
the  antwer  and  U>  the  return  oj  Oa  therijfinvitt 
be  oteri'uled,  and  the  petitumer  remanded  to  th* 
c^ltodyof  the  aher^^  Laramie  Cmnt}/. 
Gonawm^  and  <Mrr«U,  J  J,,  concur. 


COLORADO  SUPREME  COURT. 


Bt  John  CUMMINS. 
(  Colo.  ) 

^6  Illegal  purpose  of  a  persoB  from 
whom  money  ia  obtained  fey  iklao  pro* 
teaaea  k  no  defense  to  an  indietment  against 
tbe  person  thus  obtaining  ft. 


(October  S.  IBOl.) 

APPLICATION  for  a  writ  of  habeas  corpna 
to  procure  petUkner'a  rdeaaa  from  Hbn  Laa 
Animaa  County  jail  to  whieh  he-bad  ben  com- 
mitted In  default  of  bail  for  his  Bf^)esrancs  to 
answer  the  cbariie  of  obtaining  mon^  by  hrfae 
pretenses.    Petitioner  remanded. 


KoTB.— As  stated  In  tbe  opinion,  delivered  Id  the  |  dfated  by  tbe  Wtsoonstn  Supreme  Court  Id  tbe 
prfuolpal  caao.ttae  authorilies  bearing  upon  tbe  course ofatrtnKUlarirextHiusttveoptoRnutawbMta 
41UG8tion(nvolTedaannotborecancfled.  Itlsperu.  tbefeweasee  dtoousshig tbe  MibJeDtafe  CMefnlly 
neot  to  mnark  that  Kr.  Haliop<a  views  are  ntpn.  |  reviewed.  .Tbe  coneluslDa  noebe«  k  la  abe  fol- 
I3LR.A. 
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SumneDt  by  HmjtU  J,: 

In  Jniie,  1881,  pentiooer  vas  examined  be- 
fore a  jusUoe  of  toe  peace  ]n  and  for  Las  Aoi- 
mua  County  under  four  separate  and  distinct 
divgei  of  obtaining  moner  under  false  pre- 
teoHB.  As  s  result  of  such  examinations  he 
wu  lequired  in  each  case  to  give  bond  for  Itla 
appeannce  at  the  next  succeeding  term  of  the 
district  court  to  be  held  in  Las  Animas  County 
loinswersuch  charges,  upon  a  failure  so 
to  do,  to  he  committed  to  the  common  jail  of 
tiM  county  to  await  the  acUw  of  the  grand 
Juiy.  The  petitioner  failing  to  fnmishboDd, 
warrants  of  cammitment  were  isaued,  upon 
irliicli  be  was  incatcerated  in  the  county  jail, 
Tbereupon  he  made  application  to  tbe  hooor- 
sble  J.  C.  Ounter,  Judge  of  the  Third  Judicial 
Dislfict,  tobedist^arged  up<Hi  a  writ  of  habeas 
comas.  After  a  full  bearing  upon  such  appli- 
cation the  prisoner  wa?  remanded  to  custody. 
It  appeared,  however,  from  the  complaint,  as 
well  as  by  the  evidence,  that  tbe  money  which 
be  bad  obtained  by  tbe  alleged  false  pretenses 
was  paid  in  each  mstance  by  tbe  protiecutine 
witnesses,  respectively,  in  the  furtherance  of 
an  illegal  purpose  to  obtain  by  fraud  valuable 
cost  hads  bom  the  United  States.  Tbeappli- 
ciiioo  is  DOW  renewed  In  this  court. 

Mmn.  Sizon  ft  Dixon  for  petitioner. 
Jfr.  H.  B.  Babb.  with  Mr.  J.  H.  Maupin. 

AU^^QoL,  eontra: 

"Hie  statute  says:  '  'If  any  person  or  persons 
AsH  kaowfoigly  and  designedW,  by  any  false 
intense  or  pretensos.  obtain  from  any  olber 
pNBOD  or  posons,  any  cboee  in  action,  money, 
nods,  wares,  chattels,  effects,  or  other  valua- 
Ue  tiling  whatsoever,  with  intent  to  cheat  or 
defraud  any  such  person  or  persons  of  the  same, 
every  person  so  offending  shall  be  deemed  a 
cheat,  and  opod  conviction  shall  be  fined,"  etc. 

SsN.  Uws  ltl80,  p.  111. 

In  statutory  cotutmction  words  must  be 
^v«n  their  most  usual  signification  and  plain- 
est meaning. 

Sutherland,  Stat.  CooBt.  gg  287,  SS8,  and 
cases  cited. 

The  authorities  are  In  hopeleSB  conflict,  the 
eoorts  of  New  York  and  Wisconsin  holding 
thai  tbe  law  was  not  intended  to  protect  any 
person  who  is  parties  eriminii  with  tbe  ac- 
cused, and  the  courts  of  Peon^lvaoia  and 
Massachusetts  holding  that  such  a  defense  can- 
not be  sustained. 

See  McCord  t.  People,  40  N.  Y.  470;  Pe&pU 
V.  atamm,  4  Barb.  Ifl7:  Btate  v,  Orowte^,  41 
Wis.'37L  23  Am.  Bep.  720;  and  contra,  Om. 
T.  UeKni,  23iPB.  268;  Q>».  T.  Uorrm,  SCusb. 
571. 

The  New  York  cases  are  based  upon  tbe 
propositloo  that  "neither  the  law  nor  public 
policy  designs  the  protection  of  rogues  in  their 
dealings  with  each  other,  or  to  insure  fair  deal- 
ing and  trothfulness,  as  between  each  other, 
in  Uieir  dlsbonest  practices.'* 


But  criminal  suits  are  tK^^^ 
ishment  of  oflunses  agaiDsr>^ 
are  conducted  in  the  name  ot''>%^ 
crown.  . 

Wbatton,  Or.  L.  g  1;  Bishop,  Or.  L/?!^ 
and  citations;  Coolcy,  Torts,  Isted.  p.  6;  Jiecto> 
V.  -ytafe,  6  Aik.  187;  People  v.  Ontario  Coui.ty 
Suprt.  4  Denlo,  260.  See  also  dissenting  opin- 
ion of  Peckam,  /„  in  MeCord  v.  People,  supra. 

Tbe  authorities  relied  upon  by  petitioners 
proceed  on  the  theory  that  tne  injured  party, 
and  not  tbe  public,  fs  concerned  with  tbe  puo- 
ishment  of  offenders,  in  accordance  with  some 
of  Ibe  preamble  of  tbe  Act  of  SO  Geo.  II ,  chap. 
24,  from  which  the  Statutes  are  supposed  to 
have  been  copied. 

People  V.  CtouffA,  17  Wend.  851, 

That  theory  may  be  correct  in  England,  but 
In  America  tbe  prosecution  is  Insiituted  and 
conducted  by  an  ofBcer  of  tbe  State,  and  in 
theory  the  Injured  party  has  no  more  interest 
in  the  punishment  of  the  offense  than  any  other 
citizen. 

Cooley,  Torts,  1st  ed.  p.  87,  and  authorities 
cited.  See  also  Toai^  v.  King,  8  T.  R.  98; 
Ittg.  V.  ITenderaon,  1  Car.  &  U.  338;  Beg.  v, 
BaU,  Id.  249. 

This  proceeding  cannot  be  perverted  so  as  to 
make  it  perform  the  functions  of  either  a  writ 
of  error,  a  grand  jury,  or  tbe  proceeding  of  a 
trial  court;  and  this  court  has  no  Jurisdiction, 
in  this  proceeding,  to  review  the  ma^trate's 
judgment. 

Freeman,  Judgm.Sded.gg  619-622;  OriMn 
V.  State,  5.  Tex.  Aim.  457;  Ex  parte  McCvl- 
Unigh,  85  Cal.  97;  &  parte  Bird,  19  Oal.  ISO; 
He  Bogart,  3  Sawy.  896;  Brown,  Jur.  MS  18a, 

105. 

The  rule  that  judgments  cannot  thus  be  col- 
laterally attacked  applies  to  judgmeuts  ren- 
dered by  all  inferior  courts. 

Freeman,  Judgm.  3d  ed.  %  524,  and  cases 
cited:  Brown,  Jur.  20,  iXkt;  People  v.  CamU, 
5  Hill,  1«7;  State  v.  Totole,  42  N.  H.  540;  /kit 
V.  Raymond,  m  Conn.  100;  Shoemaker  v.  Broicu, 
10  Kan.  388;  Gomatock  r.  CVaiefonf,  70  U.  8. 
3  Wall.  396,  18  L.  ed.  34. 

Haytf  Ji,  delivered  the  opinion  of  the  court: 
If  two  persons  conspire  together  to  accom- 
plish an  unlawful  purpose,  and  one,  by  falst^ 
pretenses,  obtains  money  from  tbe  other,  which 
the  latter  parts  with  in  furtherance  of  tbe  ille- 
gal purpose,  will  a  prosecution  lie  agaiuat  the 
former  for  obtaining  tbe  money  under  false 
pretenses?  Tbis  is  the  aubataotial  question 
presented  upon  tbe  record.  Counsel  for  peti- 
tioner, contend  that  it  will  not,  while  the  affir- 
mative is  assumed  by  tbe  attoriiey-|;enoral. 
The  authorities  bearing  upon  the  question  can- 
not be  reconciled.  In  theleading  cases  of  Com. 
V.  Henry,  22  Pa.  253,  and  MeCord  v.  People,  46 
N.  Y.  470,  exactly  oppostte  conclusions  were 
reached  upou  facta  that  are  quite  aimilar.  In 
tbe  former  case  n  was  alibied  In  the  indict- 


lowing  languaire:  "After  muidi  inveallKatlon  and 
delltentioa,  we  bare  reached  the  conclueion  iliat 
Ibe  rule  of  tbe  New  York  oaaefl  is  8upporte<1  \>y  the 
better  reasoDS,  as  well  as  \>y  tbe  welifbt  of  author- 
ity, mnd  tt  is  our  duty  to  adopt  It.  We  do  at)  with 
bmtatfcn,  becauae  able  Judsee  and  courts  have 
Md  ■  different  rate:  and  with  reluctanoe,  because 


Voa  acts  of  fhe  defendants  were  outragreoua  and  m- 
defensible,  and  rlcbly  merit  punisbmenL  But  it  is 
far  better  tbat  tUer  Should  escape  tban  that  sound 
legal  rules  staould  be  disregarded  to  meet  the  sup- 
posed exigencies  of  a  particular  "ue."  State 
V.  Growler,  Al  Wis.  271.  F.  8.  K. 
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ment  that  the  defendaot,  iotending  to  defraud 
the  prosecutor,  falsely  asserted  to  him,  and 
also  to  another  persoo,  who  commuDiCBled  it 
to  bim,  tliat  he  nad  a  legal  warrant  for  the  ar- 
rest of  tbe  dauffhter  of  the  prosecutor  for  an 
oCFeDW  punishable  byafioeand  fraprlsonmeat, 
and  that  he  threatened  to  arrest  ber,  by  mesns 
of  which  representation  he  obtained  from  the 
prosecutor  property  of  the  value  of  $100.  The 
trial  court  having  quashed  the  indictment,  its 
Judgment  wrs  reversed  by  the  supreme  court 
and  tbe  Indictment  declared  snfHdent  In  the 
case  of  McCordv.  People,  supra,  the  indictment 
clmrsed  the  defendant  with  having  falsely  and 
frauaulently  represented  that  he  had  a  warrant 
for  one  Milter,  and  that  Miller,  believing  said 
ffllse  reprc-'enlalions,  was  induced  to  and  did 
deliver  to  tbe  defendant  a  gold  watch  and  dia- 
moud  ring.  In  this  esse  it  was  held  that,  as 
the  property  had  been  volunlarily  surrendered 
as  an  inducement  to  the  otBccr  to  violate  the 
law  and  disregard  bisofllctal  duties,  tbe  indict- 
ment could  not  be  sustained;  the  court  declar- 
ing that  tbe  Statute  against  obtaining  money 
by  false  pretenses  was  designed  to  protect  only 
those  who  for  an  honest  purpose  are  induced 
by  false  or  fraudulent  representation  to  give 
credit,  or  part  with  their  properly,  and  not  to 

f)rotect  those  who  do  this  for  an  unworthy  or 
llegal  purpose.  ITie  opinion  of  the  court  in 
this  case  is  quite  brief,  while  Peckham,  ■/.,  filed 
an  able  and  exhaustive  dissenting  opinion.  In 
support  of  the  majority  opinion  two  cases  are 
cited  by  tbe  court,  riz.,  Pem^  v.  WiUiavu,  4 
Hill,  9;  I'ioplev.  Stetton,  4Barb.  151.-  An  ex- 
amination of  tbe  former  case  shows  it  to  be  no 
authority  upon  the  question  presented  here;  the 
decision  being  simply  to  tbe  effect  that  a  false 
representation,  to  be  within  the  8tatu(e,  must 
he  sucli  asis  calculated  to  mislead  persons  of 
ordinary  prudence  and  caution, — a  condualDn 
not  generally  accepted  elsewhere,  fi  BIsbop, 
Cr.  L.  §  4!J3. 

In  fte'^  V,  8M»on,  supra,  it  seems,  how- 
ever, to  have  been  determined  that,  if  the  own- 
er in  parting  with  his  property,  etc.,  wasbim- 
self  guilty  of  a  crime,  the  indictment,  under 
the  statute,  could  not  be  sustdned;  and  a  sim- 
ilar concbisim  was  reached  In  State  v.  Crmoky, 
41  Wis.  271,  in  which  case  the  Information 
charged  a  conspiracy  on  the  part  of  several  de- 
fendants to  defraud  tbe  prosecutor  of  his  mon- 
ey, and,  the  proof  showing  thai  the  conspiracy 
charged  was  in  conoeclfon  with  an  unlawful 
enterprise,  in  which  the  prosecutor  and  the 
defendants  were  partictpt  criminis,  it  was  held 
that  a  conviction  was  not  warranted.  It  ap- 
peared, also,  that,luid  tbe  prosecutor  exercised 
common  pnidrace  and  caution,  be  conld  not 
bave  been  misled      ttie  false  pretenses 


which  he  was  induced  to  part  with  his  money. 
In  oi^osltion  to  this  doctrine,  and  in  line  with 
tbe  Pennsylvania  decision,  we  flod  Com.  t. 
Uorrm,  8  Gosb.  S71.  Hr.  BlBbop,  reviewing 
the  dHrerent  concliuloos,  aaya:  "Anotlierdoe- 
titne  sustained  In  New  York  Is  that  wberBf  If 
the  folse  pretenses  were  true,  the  person  part- 
ing with  bis  goods  would  be  guilty  of  a  crime 
therein,  or  where  he  actually  commits  an  of- 
fense in  parting  with  them,  the  indictment  for 
the  cheat  cannot  be  maintained.  On  tbe  other 
band,  tbe  Massachusetts  court  appears  to  have 
directly  discarded  this  doctrine.  The  pc^ 
decided  was  that  a  defendant  cannot  set  up,  In 
answer  to  an  Indictment  of  this  nature,  any 
wrongful  representation  of  tbe  person  injured 
concerning  the  goods  charged  to  have  been 
obtained  through  tbe  false  pretense.  'Suppos- 
ing,' said  Dewey,  J.,  'itshould  appear  that[tbe 
individual  defrauded]  had  also  violated  tbe 
Statute,  that  would  not  justifythe  defendants. 
If  the  other  party  had  also  subjected  tiimself  to 
a  prosecution  for  a  like  offense,  he  also  may  be 
punished.  This  would  be  much  better  than 
that  both  should  escape  punishment  because 
each  deserved  it  equally.'  And  ttils  view  ac- 
cords with  tbe  general  spirit  of  the  criminal 
law,  wherein  tbe  fault  of  one  man  Is  not  rv- 
ceived  in  excuse  for  that  of  another;  white  the 
New  York  doctrine  would  introduce  a  well- 
known  principle  of  civil  jarisdictioo  into  a 
system  of  laws  to  which  itisalien."  2  Biabopu 
Or.  L.  7th  ed.  §  460 

Finding  this  conflict  In  tbe  aulboriliet,  we 
are  left  free  to  decide  thequestion  propounded 
solely  upon  principle.  In  ouropinloa,  ttaeoon- 
clusion  reached  by  Mr.  Bishop  is  supported  by 
(he  better  reasons.  Tbe  primary  object  of 
punishment  is  the  suppression  of  crime;  aod. 
where  botb  tbe  prosecutor  aod  defendant  bave 
▼iolatfid  tbe  law,  it  is  better  that  both  be  pao- 
isbed  than  the  crime  of  one  should  be  used  to 
shield  the  other.  When  tbe  plaintlfT  in  a  dvU 
action  is  shown  to  have  been  guilty  of  a  wrong 
in  tbe  particular  matter  about  which  lie  com- 
plains, he  cannot  ordinarily  recover.  But  there 
IS  little  chance  to  apply  tbis  rule  to  criminal 
prosecutions  conduct  by  tbe  State;  tbe  per- 
son defrauded  being  at  most  a  prosecuting  wit- 
ness in  tbe  case,  and  not  a  party  to  the  pro- 
ceeding. The  language  of  our  Statute  is  plain. 
The  false  pretenses  charged  in  this  case  ara 
embraced  within  its  express  terms,  and  we  are 
not  in  favor  of  sanctiomog  a  rule  that  will  per- 
mit offenders  to  escape  by  showing  tbotanouier 
should  also  he  punished. 

The  petitiona**  appiieaHon  to  be  d^eharged 
wiU  ther^m  As  dfliM,  and  Ote  prtaoner  m- 
manded. 


CALIFOKNIA  SUFREHS  COUBT. 


FAOIFIC  R  CO.  «<  oi. 

9. 

W.  p.  WADE. 

*  CW.  ) 

Tb«  amooBt  to  ba  paid  tor  tba  Joint  oaa 
<rf  a  rtreat  rallwai|rta«A  bi  tbehandsof 

18  L.  R  A. 


a  receiver  mar  be  determined  iQr  Uie  oonrt  on  a 
petition  where  the  statutes  give  the  rf|]ittOBUflli 

use  on  payment  of  one  half  the  ooet  of  ooostruo- 
tloa,  and  there  Is  no  right  to  a  Jury  on  tbe  ground 
tnat  It  Involves  tbe  exercise  <at  the  right  of  emi- 
nent domain. 

(September  80^  inU; 
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AFPLICAtlON  fbr  a  writ  of  problbltldo  to 
prevent  tbe  court  baTfag  charge  of  peti- 
tioner's road  from  Allowing  the  Los  AageleA 
Consolidated  Electric  Railroad  Company  to  use 
part  of  petitioner's  road,  aDdfromdetermlnlng 
the  compeosatioD  to  be  paid'petltioDerforBucb 
use.  Applieation  denied. 
The  »cts  are  fully  stated  in  tbe  opinion. 
Vatrs.  Honjphton.  Silent  A  Campbell, 
with  .ifr.  S.  C.  Hnbbell.  for  petitioner. 

J/mr».  Dom  A  Dom.  S.  C.  Denion,  and 
W.  S.  Goodfellow,  with  3feMrt.  John  D. 
Pope  and  Clmpiiian  ft  Hendriek*  amtra. 

PatersoB.  delivered  tbe  opinion  of  the 
coart: 

The  Pacific  Railway  Company  is  the  owrer 
of  a  street  railroad,  operated  by  means  of  a  wire 
cable,  for  tbe  carriage  of  persons  In  the  City  of 
Los  Anaelea.  On  January  20,  1891,  Edwanl 
W.  Ras-^Fll  commenced  an  adion  agninst  said 
Company,  its  stockboldcrs,  and  a  large  number 
of  creditors,  alle^ne,  among  other  matters, 
that  bo  was  a  Juogment  creditor;  tbat  the 
Company  was  Indebted  to  large  sums  to  divers 
persona,  without  means  or  revenue  to  pay  tbe 
Mine,  except  by  the  operation  of  its  railroad 
tysiem,  and  the  proceeds  thereof  were  wholly 
in-nfBcient;  that  suits  had  been  "brought  ancl 
many  ailacbment  suits  would  follow,  unless 
steps  be  talteo  to  prevent  tbe  same,  and  tbe  op- 
eration of  tbe  road  would  tw  suspended;  that 
to  protect  ail  parties  a  receiver  was  necessary; 
Therefore  plaintiff  prayed forlbe  appointment 
of  a  receiver,  to  take  charge  of  and  conlrol  the 
property  of  said  Company,  and,  if  necessary, 
lo  sell  the  same  for  tbe  payment  of  the  debts. 
On  tbe  day  tbe  complaint  was  filed  J.  P.  Crank 
was  appointed  recover,  with  directions  to  take 
cbarge  of  the  street  railways  owned  by  and 
nnrter  tbe  control  of  the  Pacific  Railway  Com- 
pany, together  with  all  its  real  and  personal 
property  and  to  manage  and  conduct  the  busi- 
iKsa  thereof,  and  from  time  to  time  render  bis 
■ecounis.  Crank  qaalifled  and  took  poasesrion, 
and  has  ever  since  continued  to  operate  tbe  roafi 
nnrier  tbe  order  of  tbe  court.  On  January  fifi, 
1891,  the  Loe  Angeles  Consolidated  Electric 
Railway  Company  presented  to  the  superior 
coart  a  petition  in  sud  cause,  setting  forth  that 
file  petitioner  bad  entered  npon  the  construc- 
fionof  its  line  of  road,  as  authorized  by  certain 
ndioances,  and  In  the  further  prosecution  of 
its  work  it  was  necessary  that  It  should  inter- 
sect tbe  tracks  of  the  Pacific  Railway  Company, 
and  run  along  the  same  for  a  distance  of  three 
Mocks;  and  praying  an  order  authorizing  It  to 
■operate  over  and  on  said  tracks  for  said  dis- 
liBce.  and  directing  the  receiver  to  grant  all 
aecessary  facilities  therefor,  and  for  a  further 
orderfinng  tbe  amount  of  compensation  which 
petitioner  should  pay  for  tbe  right  to  use  tbe 
tracks  as  aforesaid.  At  the  time  fixed  for 
hesring,  tlie  petitioners  herein  appeared,  and 
objected  to  my  proceedings  being  taken,  on  the 
und  that  tbe  court  had  no  autbority  to  grant 
relief  asked.  The'court  overruled  tbe  ob- 
Jectioo,  and  decided  tbat  It  bad  jurisdiction  to 
deiennine  tbe  amonnt  of  damages  which  would 
be  occasioned  by  making  the  connections  re- 
ferred to  in  the  petition,  and  continued  the 
matter  for  hearing  to  July  16,  1891. .  Tbere- 
Qpoo  petitioners  affiled  to  thte  court  for  an  al- 


temaSve  wlril'  of ''  {^bfbitlMi^"  IfMHi  wait 
granted.  In  iPespoiMe  to  ■Rto  otd^'  to'i^Miw 
cause  why  he  slionld  not  betieelrained  frotn  any- 
further  proeeedlnn  io'aaid'  matter  the  judge 
filed  an  answer,  admitting  tbe  ftwts'ststed,  and 
alleging  that  tbe  order  appointing  the  receiver 
was  mnde  on  motion  of  tbe  ptalotifi!  in  ^be  ac- 
tion, and  with  the  conftdt  of  (tie  defendants 
fhereni;thaton  February  18, 1891.  tb^philAtiff 
Russell  filed  a  petition  setting  forth-thai  there 
was  some  doubt  whether  the  order  appointing 
the  receiver  was  sufficient  of  itself  to  v6st  in 
him  the  title  to  the  pronerty,  especially  the  reai- 
property,  so  as  to  enable  him  to  exercw  all  the 
powers  and  perform  all  the  duties  which  tbe 
exigencies  of  tbe  case  might  rentilre,  and  asking 
for  an  order  directing  tbe  Wciflc  ilailway 
Compnny  to  assign  lis  property  to  the  recHver; 
tbat  the  order  was  made  asVrayed  for,  with  tbe 
consent  of  the  Pacific  Railway  Company. 

Section  499  of  the  Civil  Co<fe  pmvides  that 
"two  lines  of  street  railway,  opernted  undw 
differept  managements,  may  be  pcriiiilted  to  use 
the  same  street,  each  paying  an  vqm\  portion 
for  (he  coDstrucIion  of  the  track  and  aftpune* 
nances  used  by  said  railways  jointly;  but  in  no 
case  must  two  lines  of  street  railw«y,  operoied 
under  different  manncementn,  occupy  itnd  use 
the  same  street  or  tracks  for  a  disinnee  of  moro 
than  five  blocks  consecutively."  The  peti- 
tioner contends  that,  as  the  ordinances  granting 
tbe  franchises  do  not  provide  bow  con)i>ensa- 
tion  shall  be  ascertained,  the  electrrc  company 
must  proceed  under  the  provisions  of  subdivis- 
ion 6  of  section  465,  Civil  Code.  That  secUou 
is  a  part  of  tbe  chapter  on  the  enumeriition  of 
the  powers  of  every  railroad  corporailon,  aod 
provides  that  "  every  corporation  whose  rail- 
road is,  or  shall  be  hereafter,  intersected  by  any 
new  railroad,  shall  unite  with  ibe  owners  of 
such  new  railroad  in  forming  such.inti'rscfiion 
and  connections,  snd  grant  facilities  tberefor; 
and,  if  tbe  two  corporations  caanot  agree  upon 
the  amount  of  compensation  to  be  maoe  tbere- 
for, or  tbe  points  or  the  manner  of  such 
crossings,  intersectloos,  and  connections,  the 
same  shall  be  ascertained  and  determined  as"  is 
provided  in  title  7,  pt.  3,  Code  of  Civil  Procedr 
ure."  But  title  7,  pt.  8,  prescribes  rules  for 
the  a^ssmenl  of  compensation  and  damage 
(§  1248,  Code  Civ.  Proc.)  inconsistent  with  the 
measure  of  compensation  established  by  section 
4U9,  C^vil  Code,  and  the  latter  must  control,  as 
it  relates  particularly  to  street  railroads.  Wbat 
counsel  for  the  petitioner  means  to  claim, 
doubtless,  is  that  the  iM-ocedure  prescribed  by 
title  7  must  l*  followed;  that  there  must  be  an 
effort  toagree  with  the  cable  company  as  to  the 
amounttobepaid;  and,  upon  disagreement,  an 
action  against  the  receiver  in  tbe  manner  and 
form  required  bv  the  title  on  eminent  domain, 
including  a  trial  oy  juiy ,  if  tbe  defendant  insist 
npon  it. 

The  question  to  be  determined  is  simply 
whether  the  court,  which,  tbroueh  its  receiv- 
er, has  the  custody  and  control  of  the  insolv- 
ent corporation's  property,  has  the  power  to 
determine  the  compeiuaation,  viz.,  oue  half  of 
tbe  cost  of  the  construction  of  tbe  tracks  and 
appurtenances  used  by  the  companies  jointly, 
or  whether  the  electric  company  must  treat 
with  the  cable  company,  and,  upon  failure  to 
agree  as  to  tbe  amount  to  be  ptdd,  bring  an  ac- 
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tioft  thiSBVftir  a^ilBM'^  twxAveif  itjXh  Um  per- 
mu^a of  Uie  court  There  are  none. of  the 
elenoats  of  ao  ordinary  oondetDDatkm  pro- 
ceeding iDToWecl  in-  the  UtigatifMi.  Tbeie  is 
no- private  property  to.be  takni  for  public  aae, 
—no  ooeasfon  to  exercise,  the  right  of  emineDt 
domi^.  The  cable  oompaDy  aid  oot  acquire 
by  the  i;TaDt  of  its  fnuicbiBe  any  proprietary 
ioterest  in  the  street.  There  caq  be  ao  private 
property  ia  a  street,  except  the  fee  of  the  own- 
er, which  is  held  subject  to  the  easement  as 
loDK  as  the  public  continue  to  use  the  street  as 
a  highway.  "The  maintenance  of  horse  rail- 
roads and  running  of  cars  upon  the  public  streets 
of  the  City  of  San  Francisco,  designed  for  the 
carriage  of  passengers,  is  a  mere  special  mode 
of  using  the .  highway,  nothing  more.  The 
right  to  maintain' snch  a  railroad  doee  not  ex- 
clude the  public  from  the  use  of  the  street" 
market  St.  B.  Co,  t.  Central  B.  Co.  61  Cal. 
StiO.  The  f  raochise  of  the  cable  company  gave 
it  no  exclusive  use  of  ibat  portion  of  the  street 
upon  which  its  road  was  constructed.  It  gave 
to  the  company  the  right  to  construct  its  road 
ia  such  a  place  and  manner  as  not  to  interfere 
with  the  use  of  the  street  by  tbe  public.  The 
material  placed  in  tbe  street,  it  ia  true,  Is  still 
tbe  property  of  tbe  cable  compsny;  hut  it  was 
placed  where  it  ia  with  full  knowledge  on  the 
part  of  the  company  that  tbe  latter  would  have 
no  exclusive  nght  to  its  use,  so  long  as  it 
should  remain  in  the  street.  Tbe  right  of  the 
public  to  drive  vehicles  over  and  upon  its  road, 
and  the  right  of  Uie  mayor  aod  council  to 
grant  to  another  street-car  company  a  fran- 
chise to  conned  with  its  track,  and  to  use  tbe 
same  for  a  distance  not  exceeding  five  blocks, 
entered  into  Its  contract  with  tbe  city  as  fully, 
under  the  provisions  of  section  490,  Civil  Code, 
then  in  force,  as  if  the  condition  had  lieen  ex- 
pressly stated  in  the  gnmi:  and,  as  the  cable 
company  took  ita  fiancbise  with,  the  under- 
standing — in  eff«:t  an  express  stipulation— that 
any  other  company  authorized  by  the  maycff 
and  council  might  use  the  track  jointly  with 
itself,  it  cannot  now  be  beard  to  say  that  such 
a  taking  is  without  its  consent,  and  is  a  taking 
of  prlTfite property  for  public  use,  which  can 
be  cl<me  only  uy  proceediags  under  tbe  Stiatute 
Rlallng  to  eminent  domain.  -  The  grant  to  the 
cable  company  was  made  to  facUitate,  not  to 
abridge,  the  public  use  of  the  street^  and,  the 
subeeguent  franchise  having  been  granted  to 
tbe  electric  company  in  accordance  with  the 

Erovisioos  of  the  Statute,  it  ca^oof;  be  said  to 
a  a  taking  of  the  property  of  tbe  cable  com- 
pany for  any  bigber.or  diSerent  purpose  thau 
that , to  which  It  had  already  been  devoted. 
Civil  Code,  g§  497^498;  Omniltva  R.  Co.  v. 
flaldwin,  57  Cal.  178;  Jersey  City  A  Hi  B.  R. 
iJo.  V.  Jertey  City  &  B.  M.  Co.  2>  N.  J.  Eq.  556; 
Kinman  St.  B.  Co.  v.  Broadteait  *  If.  St.  B. 
Co.  86  Ohio  St.  239;  8iHh  Ate.  S.  Co.  v.  Kerr. 
4^  Barb.  138,-  y.  Kerr,  8?  Barb.  857; 

Cukaso  4bW.lB.  Co.  v.  Dunhar.  100  III:  188; 
St.  I^ia  B.  Co.  V.  SoutAern  B.  Co.  (Mo.)  15 
Jj.  W.  Hep.  1013,  16  S.  W.  Rep,  960. 

If  it  be  true,  that  the  grant  of  the  franchise 
to  the  electric  company  gave  to  it  an  absolute 
right,  under  tbe  Statute  (g  499,  Civil  Code),  to 
uv  tiie  tracks  of  cable  company  upon  pny: 
foeoi  of  oqe  half  of  the  cost  of  construction  of 
tbe  tracks  and  appurtenances  used  jointly  by 
WL.ILA. 


the  cnapafiua.  andthatt]fer«.|aDOQaestioD  as 
to  the  nght  of  eminent  ddmaiti  invtuved  in  tbe 
matter  before  us,  the  question  whether  the  re- 
spondent has  tbe  right  to  fix  the  aohHint  of 
damaees  or  conf'pensatioo  to  be'  paid  by  the 
electnc  company  is  a  simple  one.  Tlie  prop- 
erty of  tbe  cable  company  is  in  eu$todia  legiM. 
The  receiver  is  iodiffereot  between  the  parties. 
His  possession  ia  the  possession  of  the  court 
for  tue  benefit  of  alt  persons  interested,  whether 
named  as  parUes  In  the  action  or  not,  and  It 
cannot  be  disturtted  wittioat  the  consent  of  the 
court  No  one  claiming  a  right  paramount  to 
that  of  the  receiver  can  assert  it  in  any  action 
without  the  permission  of  the  court.  No  sale 
can  lake  place,  no  debt  can  be  paid,  no 
contract  can  be  made,  which  does  not  receive 
tbe  sanction  of  the  court.  The  receiver,  wIUi 
permission  of  the  court,  can  do  anything  the 
corporation  might  have  done  to  make  the  most 
out  of  the  assets  in  bis  hands.  It  has  been 
held  that  in  a  proper  case  he  may  seule  dis- 
puted claims  and  compromise  with  debtors  of 
the  corporation;  he  may  lease  otber  lines  of 
railways,  and  operate  them;  he  may  complete 
the  construction  of  unfinished  lines  of  railroad, 
and  negotiate  loans  for  tbe  payment  of  tbe  coat 
thereof;  he  may  enter  into  contracts  by  tbe- 
terms  of  which  the  owners  of  otber  roads  may 
use  the  road  under  his  control  at  given  rates;, 
and  he  may  change  the  rates  agreeiTupon  prior 
to  his  appointment  between  the  company  he 
represents  and  another  railroad  corporatioo. 
Code  Civ.  Proc.  668:  Beach,  Receivers,. 
368,  886.  860.  406;  Olncfc  &  B.  Receivera, 
J.  106,  107,  181,  140,  841;  ife  A>w  Jervy  * 
:  Y.  R.  Gt'zd  a.  J.  ±q.  67;  Wi^tcaU  v.  Sainp- 
son,  56  U.  S.  14  How.  63,  14  1*.  ed.  828;  Oibert 
V.  Wathiiaton  City,  V.  M.  A  8.  R,  Co. 
Qratt  m 

In  the  case  before  ua  the.  electric  compnny^ 
has  the  right,  under  .the  Statute  and  Its  frBn- 
chise,  to  use  the  tracks  of  tbe  cable  oomnaDy 
upon  payment  of  one  half  of  tbe  cost  of  the 
construction  thereof.  The  only  question  to  be 
determined  is.  What  is  the  amount  due  the 
cable  company.?  It  is  like  any  otber  claim  for 
damages  or  compensation  tn  favor  of  a  cor- 
poration wboae  property  js  in  tbe  hands  of  a 
receiver,  and  is  to  be  determined  in  the  somo 
way.  As  to  the  manner  of  determining  such 
question  tbere  has  been  some  discordance  of 
opinion  among  judges,  ^ut,  so  far  as  we  have 
investigated  the  subject,  there  has  been  no  cou- 
fiict  of  decision.  -  The  cases  all  'hold  ibat, 
while  it  is,  under  certain  circumstances,  proper 
to  direct  the  prosecution  of  an  action  at  law 
against  the  receiver  to  determine  tbe  amount 
of  compensation  or  damages  to  be  paid,  the 
belter  and  more  commonly  recogniaed  practice 
is  lo  apply  for  relief  by  pctilion  to  tbe  court 
in  whicli  the  receiver  ia  acting.  The  rule  ap- 
plicsi  to  all  cases  of  damages  to  person  or  prop- 
erty, whether  occasioned  pnat  or  subsequent  to 
the  appointment  of  the  receiver. .  RBMerriU, 
54  Vt.  200;  Redfield,  Railways,  6th  ed.  878,  3S0; 
High,  Receiver,  Sg  138,  355,  256;  Mills,  Em. 
Dom.  §-75;  Oliiphant  y.  St.  Louie,  0.  d:  Steel 
Go.  28  Fed;  Rep.  729;  Ceiilral  Trutt  Co.  v. 
Wabath,  St.  L.  d:  P.  R  Co.  28  Fed.  Rep.  871. 

Any  party,  deeming  himself ,  aggrieved  hy 
tbe  judgment  of  the  court  the  right  of  ap- 
pefd.  Metroit.  ^nt.  2f(U^  JKom^  Rarnutn 
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Win  it     1K»Hb.  «d  IM,  8W;  A'rM' t. 

It  Is  clafmed  by  pett^imf  that  tfais  view  of 
the  case  deprireB  ft  of  the  right  to  txira  tbe 
qoestioa  of  competisAtlon  dcitermlDed  by  a 
juiy,— a  rigbt  whi(A  la  goaratrteed  to  it  by  th« 
OonitUalloa,  art.  1,  §  M;  bat,  aa  it  la  not  a 
caw  faivfrtvlag  th«  exercise  Of  the  right 
emhwot  dotnaiD,-^ts  not  a  taktag  of  prtvate 
property  for  public  ose, — the  conteDtloa  la 
vilhont  merit. 

In  Barton  T.  Ba*^ovr,  U.  S.'  196,  SO  U 
ed.  672,  the  court,  apeaktng  to  a  stnitlar  objeo- 
tion,  said:  "The  arguoWDt  la  much  prened 
that,  by  iMTioK  all  qaestloiw  nlatiuft  to 
HaMKtyof reorirnn  fiitheliaa^  «ftbeeBttFt 
appointing  them,  persona  haylOg  daims  i^rainM 
ibe  iosolvent  corporation  or  the  receiver  wiH 
be  deprived  of  a  trial  by  Jury.  Tbia,  it  vi  mSA, 
ia  depriving  the  party  of  a  oonsttttttinnal  right. 
.  .  .  But  thoae  who  use  thli  argumeot  loae 
•1^  of  tbr  fnmfamental  Mtaei^  tlut  ^ 
tight  of  trial  by  jnry>  coBmoered  aa  an  abaiV 
late  r%ht,  does  not  extend  to  caaea  of  equity 
jurisdiction.  If  It  be  con  ceded  or  clearly 
shown  that  a  case  belonas  to  this  class,  ihe 
trial  iA  questions  iDvolveif  in  It  belongs  to  the 
court  lisdf,  no  matter  what  may  be  itS'  Im- 
portaooe  or  complexitr.  .  .  .  The  new  and 
changed  conditioD  of  ^inga  which  b  presented 


hylhe  IssolteBoy'of  sAdi  a  tiorporatton' «a  « 
railroad  company-  has  renderad  neoassa^  thei 
exercise  of  large  and  modlfled  forms  of  con- 
trol over  its  property  by  the  oourti  obai^ed 
with  tl»»9eUletaent  of  ita  affaire  attd  tte  ais- 
pOitftlon  of  Its  aastOs."  See  also  vAw  t.  St. 
Linii»,  m  U:  8.  I,  84  L.  Cd:  648.  ■ 

It  la  unnecessary,  in  view  of  whM  bas  been 
Mid,  U)  eoDiider  the  questions  raised  by  re- 
pondent,  whether  prohibition  Is  the  proper 
tetnedy,  and  wliether  the  petitioner  la  compe- 
tent to  invoke  It.  The  question  as  to  whether 
the  East  &  West  Los  Angeles  Railroad  Com- 
pH^^  airid  or^ leased  Its-tratA^  eo  Washington 
btreiet  to  the  petitioner  is  a  matter  to  toe  con- 
ddefied  by  tb^auperior  coart  o«  the  hearing 
of  the  petition,  and  is  not  the  subject  «t  1d> 
quiry  in  ibb  proceeding.  BitAop  v.  Lo$  An- 
futet  €b.  Sitptr.  Gt.  87  Gtal.  988.  TheTespoo' 
dent  declares  in  his  answer  filed  herein  that 
"nriUier  the  sMd  oonrt  nw  ihe  JAikfe  thereof 
ruled  or  ladmated  that  he  had  wnTpotfer  t» 
the  otfropebsatto*  or  avthortzetne  eonnec- 
tion  with  aoT  railway  tracks  not  belonglag  to 
the  Pacific  Railway  Company,  or  any  property 
not  in  the  ewtody  and  central  of  tbe  tiodtt.** 

The  appiicaHon  is  fyniti,  and  the  altMiia- 
tlve  writ  is  discharged,  ' 

We  concur:  D*  Hktm,  J.;  Slusrp- 
artein.  J.;  Barrieon,      Oarontte*  /.  ^ 


IOWA  BUPREUE  COURT. 


W.  a  BUERICK 
David  EHERIGK.  Appt. 


t.„  fowa. 


Ah  afed  p«r*on  ia  not  of  onaound  mind 
BO  u  to  r*qnlre  »  gamr^Utui  of  hLs  e» 
tata  meielT  beoause  ne  has  not  euaoteot 
■treoffth  of  mind  and  abUltr  to  transaot  Us  bUBl- 


nen  affairs  with  "ordinary  careand  prudence^ 
ir  he  to  capable  of  traoeaoUng  tbe  ordinary  bust* 
nesB  tovolved  m  taking  care  of  tUs  ptopertr.  and 
nodcTStanda  tbe  nature  and  effect  of  what  he 
does,  and  can  ensrotse  Us  will  oonoemlnv  It  with 
dtooretJoa.  notwlUtatandhir  the  Inflnenoe  of  oth- 
ers. 

(Ootot>eTl^l»l.> 

APPEAL  1^  defendant  from  a  judgment  of 
tbe  District  Court  for  Mills  County  ap- 


Wota.— Jftr*  mental  vxaJmegg  v<a  not  jutUfv  ihe 
^ipofntmenC    a  gwtrdkm. 

na  aiHoondnea  of  mind  which  will  jiiatirr  the 
Mtkm  <a  Uw  court  most  be  more  tliao  mero  debll- 
UrfCrpsrt*  Ccamner.  IS  Tes.  Jr.  44Bi,  or  impair' 
iMotot  memorr.  Re  Htrtmea,  4  Russ.  18ft 

It  la  held  Id  New  Jersey  that  not  every  imbeotllty 
of  mind  to  Intended,  bat  that  the  mind  must  be  so 
naiouDd  that  It  cannot  apply  Its  faculties^  In  their 
veakeoed  and  impaired  state,  to  the  managemeat 
of  ite  peraon'a  aiUis,  and  the  ^vemment  of  h!m- 
■df  (ite  ColUns,  IS  N.  J.  Eq.  and  st  tiie  same 
tliM  that  tt  to  enonsh  If  snob  incapaolty  of  mind 
srtMB  from  «ny  cause,  whether  It  be  age.  disease^ 
saiotlaii,  ortntemperanoe.  Ferrlne'sClase,41N.  J. 
B4.4I1. 

IfenCoI  inetqxiettv. 
't  li  not  every  case  of  mental  weakoeaa  or  In- 
hecOity  which  will  authorise  the  court  of  ctaanoety 
tveierdsellie  power  of  appolnttog  ftoommlttee of 
the penon  and  estate;  bnttoJuatlfrtfacexMctoeof 
wch  a  power  the  mind  of  the  IndlvUual  must  be 
*c  Ur  Impaired  as  to  be  reduced  to  a  state  which,  aa 
an  orlctnal  laoapacitr.  would  Ikave  ooostituted  a 
<Heotldloer.  Jte  ]forsan,7Palfle.SS,4  U  ed. 
In 

1V>  authorise  tbe  appointmeirt  of  a  committee  of 
tk  peraoD  and  estate  of  one  |»ooeeded  agalnat  aaa 


lunatic  or  person  of  unsound  mind.  If  he  be  not  a 
lunatic,  tbe  unsoundoeea  of  mind  to  the  easentlal 
thing,  and  muat  be  ealablisbed  as  an  Independent 
proposition,  and  his  incapacity  must  be  the  result 
of  such  mental  uoeoundnees.  ToeuBMlDsufdipio* 
oeedinga,  the  fact  must  be  clearly  eetabMehed,  that 
the  party  proceeded  asalnat  to  <A  unsoond  mind. 
Be  Sbaul,  10  How.  Pr.  201. 

'  An  early  Uassachuaetu  case  deddea  that  an  in- 
qulslUoB  by  the  selectmen  that  one  to  non  eoaqwa, 
and  an  appointment  of  a  guardian  t<w  that  eanaa. 
are  not  Justified  t>y  evldeooe  ttaat  the  penon  to  old 
nod  has  become  leas  careful  of  bto  profwrty.  Darl- 
ing V.  Bennett.  S  Uaas.  1£9. 

Bveo  where  tbe  facta  proved  show  that  the  seoaes 
and  phyaksal  powers  are  much  impaired,  and  that 
tbe  mental  teeultles  are  somewhat  weakened,  all 
tUs  would  f  aO  to  show  anything  that  would  amount 
to  unaoundnesB  so  as  to  make  him  ineapablc  of 
managing  his  affairs.  He  may  tieso  weak  and  In- 
firm aa  to  be  nasHj  InfineQced  or  imposed  upon, 
which  would  be  a  reason  for  setting  salde  any 
Instruments  or  tmnsaotioaBezecutefl  under  the  ef- 
fect of  such  Influence,  but  this  do«s  not  amount  to 
unsoundness,  suota  as  totakefiram  Umtbeoootrol 
of  Umself  and  his  p«qpertj.  GRie  preaumptian  of 
law  to  not  against  tbeaoundneea  of  mind  of  apei^ 
aon  one  hundred  jreaia  of  agCk  BeOolUnB,UH.  J. 
Eq.»a. 
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poiDling  a  guMTdian  pCJbis  «ftftte<w  tiw  jcroiind 
Uiu  be  was  ol  (UMAwd  mind.  Smrted. 

Statement  by  Robinaon*  J.: 

Plaioilfr  seeks  to  bave  appointed  a  gnardiaD 
of  the  estate  of  defendant  on  tlie  alleaed  grouDd 
tbat  be  ia  of  unsound  mind,  and  u  not  pos- 
sessed of  th»  judgment  necessary  for  the  man- 
agpment  of  bis  estate.  Tbe  cause  was  tried  to 
a  jury,  wbich  found  tbat  defendant  was  of  un- 
sound mind.  A  judgment  was  rendered  on 
tbe  verdict,  and  defenidant  appeals, 

iffstn.  Saott  LeiH«  and  H.  0*  Watklns. 

for  appellant: 
Tbe  definition  which  tbe  conrt  nve  to  the 

iury  is  of  too  bigb  a  character  ana  fixes  too 
ligh  a  standard  as  to  what  cooBtitotes  in  law 
a  perstm-of  unsound  mind,  and  is  not  tbe  true 
test.  . 

Smith  T.  mekenbt4tom,  ti7  Iowa,  788;  Seerley 
T.  Safer,  68  Iowa,  378. 

Meatre.  Shirley  Ollliland,  T.  L.  C^nnnff 
and  E.  B.  Wooantff  for  appellee. 

Roblaaon*  j.,  deliTered  tbe  oi^nloo  of  tbe 
conrt: 

This  proceeding  was  Instituted  under  section 

2273  of  the  Code.  Tbe  petition  alleges  that 
defendant  owns  and  has  tbe  management  of 
an  estate  of  557  acres  nf  [and,  situated  in  Mills 
Coimly,  of  the  value  of  about  $20,000;  that  be 
is  old  and  infirm,  and  of  unsound  mind,  and 
is  not  possessed  of  tbe  judgment  nece^sa^ly 
required  for  tbe  management  of  bts  estate; 
that  be  has  become  possessed  of  the  delusion 
tbat  he  can  make  large  sums  of  money  in  the 
reul-eslate  hiisiness  in  NebruBlia,  and  for  tbe 
purpose  of  euf^agin^  in  such  businrse  he  bus 
contracted  to  sell  his  leu)  eblate  for  four  or 
five  thousand  dollars  less  than  it  is  worth;  ibat 
his  wife  exerts  an  undue  inllueoce  over  him, 
to  tbe  detriment  of  bimsdf  andhia  property; 
tbat  by  reason  of  bis  iDflnniUes  of  mina  and 


body,  and  the  Tindue  tnflnenoe  at  hb  wife,  be 
has  been  attemptlug  to  dispose 'of  his  property 
to  various  ways,  and  plaoe  it  under  the  coatrot 
of  faia  wife  orber  frieoda;  and  that  be  has  not 
suffldent  mind  to  Ksist  her  nndue  infloeDce. 
Defendant  admits  the  ounersbip  of  tbe  Iwd 
as  claimed  by  plaintiff,  but  denies  that  he  is 
of  unsound  mind,  and  that  he  ia  subject  to 
undae  influence.  Tbe  defendant  was  seventy- 
nine  years  old  at  the  time  of  tbe  trial  in  tbe 
district  court.  Two  years  liefore  tbat  time  his 
wife  died,  and  ^  yearand  abalf  after ber  death 
he  ma  pried  his  present. wife.  She  wasactive 
In  bringing  about  the- marriage,  and  some  of 
tbe  evidence  tends  to  show  that  sbe  became  a 
party  to  it  for  ipercenary  reasons,  and  that  she 
attempts  to  infioeaoe  improperly  her  husband 
against  his  children,  of  whom  (daintiff  is  one. 
Tbere  is  evidence  to  show  that  defendant  is 
easily  loflueaioed  to  become  surety  for  ine 
apondble  persons,  and  tbat  he  has  Incurred 
losses  by  so  d<Hog.  He  admite  having  oon- 
tracted  to  sell  his  land  for  $25  per  acre,  but  it 
is  not  certain  that  it  is  worth  much,  if  any, 
more  than  that  amount.  Tbe  evidence  as  lo 
his  mental  capacity  was  coofijctin|L  and,  bad 
tbe  jury  found  ttiat  he  was  of  souim  mind,  tbe 
rawct  would  not  bare  been  withoat  ani^rt 
in  Ihe-evidence.  Tbat  beinK-tbe  oondition  of 
tbe  case,  tbe  court  chai^imr  tbe  Jury,  in  sub- 
stance and  effect,  that  a  person  of  sound  mind 
is  one  who  exercises  ordinary  understanding 
and  ability  in  tbe  transaction  of  hnstDess.  and 
that,  if  defendant  was  not  possessed  of  "stifll- 
cient  stren};th  of  mind  and  ability  to  transact 
his  business  affairs  with  ordinary  care  and 
prudence,  tlien.  in  law,  be  wilfbe  decaie<.i  of 
unsound  mind."  Tbe  question  presenied  for 
our  determination  is  whether  tbe  t^st  of  nicn- 
taJ  unsnundoe&s  given  by  the  court  Is  correct. 
Section  2278  of  tbe  Code  jwovides  for  tbe 
appointment  of  a  guardian  of  the  property  and 
minor  children  of  a  ''person  of  ansouud  mind.** 
Tbe  Statute  is  rilent  as  to  what  shall  consiiiiite 


In  Perrine's  Case.  H  N.  J.  Eq.  409,  411,  Chancellor 
Runyonaald  tliat  it  U  enough  towHrraiittbe  Inter- 
fterenoe'  of  tbe  court,  If.  from  any  cauSa,  a  person 
bas  become  Incapable  Of  raanaKinR  hla  own  affairs; 
and  hn  referred  for  support  to  I.nrd  Eldoo,  in  Glb- 
Bon  V.  Jeyes,  6  Vea.  Jr.  286,  and  (liaticcllor  Kent.  In 
Rr.  Rarkor.  2  Jobna.  Ch.  283, 1  L.  ed.  358.  But  In 
these  rases  the  attention  of  the  Judirea  was  turned 
more  to  the  source  and  nature  of  the  meatnl  im- 
becility than  to  Ha  extent.,  and  they  must' not 
be  nnderetood  aa  holding  tbat  wMltness  of  mind 
wbloti  does  not  amount  to  Miooy,  or  hinacy,  or  un- 
Boondnees  of  ntaid,  and  does  nov  deprive  a  man  of 
the  power  of  govemlne:  MuseH.  wOiild  Justify  a 
oourtJlD  pbiofnfrbimand  bis  estate  under  Ruardtan- 
Hhlp.  The  opinions  ot  Lord  Lyndburst.  in  Re 
Holmes,  4  Ruse.  188,  and  of  Ohonceflor  WalWortb,  la 
Re  Uonran,  T  PatRe,  £S>,  4  L.  ed.  188.  Indicate  tbat 
eooh  fs  not  the  law.  LorA  Eldon  tahnself.  In  Sher- 
wood V.  Sandereon,  19Ves.  Jr.  880.  886.  declarwl 
thiit,  If  tbe  jury  merely  And  tbe  incapacity  Of  the 
party  to  manase  his  affairs,  nud  witl  not  Infer,  from 
ttart  and  other  drcuBWtanoes,  unsonndneM  (rfnrind 
tkouffh  the  party  may  live  where  he  ta  exposed  tA 
ruin  every  Instmit,  yet  upon  that  fltMIng'  the  coih- 
mission  oaonot  ^on. 

It  a  court  ean  see  tbat  tbere  were  1K>  eqnKable  i 
Incidents,  auob  as  undue  tnflnenoe,  great  Ignoranoe  ' 
and  want  of  advloe,  very  inadeitiaite  prloe,  and  tbe  ; 
Ul^  tt  would  ooc  Intwfers  merely  beoaoae  one . 
18  L.B.A 


.  party  poeeeesed  very  much  lees  InteilurcDce  thoo 
tbe  other,  nor  because  the  transaction  is  not  ttiie 
which  the  court  in  ail  respecrs  approves.  Ball  v. 
Menoin,  i  Btlfrh,  N.  S.  1:  Osmond  v.  Fitzroy.  S  P. 
Hips.  UO;  Lewis  v.  Pead.  t  Ves.  Jr.  19;  Pratt  v.  Bar- 
ker. 1  Sim.  1.  4  KuBB.  507;  Oark  v.  Miiliaie.  31  Dcuv. 
M);  PriUcaux  v.  Lonsdale.  1  De  O.  J.  &  S.  433;  Uarrt- 
Bon  V.  Guest.  8  De  0.  M.  &  G.  1S4.  8  H.  Gas. 
Stone  V.  Wilbern,  8S  III.  105;  Plckcrell  v.  lluras.  OT 
111.  2a^  Ora'bam  v.  Caator,  65  Tod.  559;  MiiUoy  v. 
InjiullS,  t  Neb.  115;  Cowce  v.  Cornell,  75  N, Y.  91, 9B, 
1((D;  Paine  v.  Roberts.  BSt  K.  C.  451;  WUlemin  v. 
Dunn,  93  til.  511;  Beverley  v.  Waldeo,  Z0Gnitt-U7; 
Mann  v.  Bettcrly,  21  Vt,  sSfl;  Howe  v.  Howe.  99 
Hns8.  88;  Kx  parte  Alten,  15  Maa?.  68;  Stiner  v. 
Stincr,  (W  Barb.  648;  Hyer  v.  Little,  20  N.J.  Eq.  443; 
Loacar  v.  Shietda,  23  N.  J.  Eq.  509;  Ainuui  v.  Stout, 
12  Pa.  114;  Doan  v.  FuHer,  40  Pa.  474;  Graham  v. 
Pancoast,  3(1  Pa.  SB;  Naoe  v.  Boyer.  td.  Ofh  G  r^r  r. 
Greers.  SGratt.  330.  8K;  Rippy  v. Qant.  3»  N.  O.  443; 
Thnaina  v.  Slieppard,  2  McCord.  Eq.  3fl;  Oldham  v. 
Oldbam,»N.  C.  80;  Graham  v.  LitUe,  5B  K.  C.  IfiS; 
Lonir  V.  Lonsr,  9  Hd,  848;  Prewett  v.  Coopwood.  90 
HtoL  aSB;  KUIIan  r.  Badirett.  St  Ark.  lOt;  J>arneII  v. 
Rowland.  9i  Ind.  MB;  Wrrty  v.TVniy,  8S  Ind.  138; 
Grata  v.  Cohen,  SB  C  8.  n  How.  1».  18  L.  cd.  579^ 
fieS:  Harding  v.  tTandy,  XtV.S.U  Wheat.  109, 6  L. 
ed.«n:CPoDi.'B4.  Jur.sm,  noles.  Seenotnto 
Pharfs  V.  Gere  (N.  TJl  L.  R.  A.  >ni,and  Howard  v. 
Howard  (Ky.l  1 U  R.  A.  no,  8.  R. 
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tbe  VDsonDdness  wblcb  ft  contemplates,  bat  it 
Is  clear  tbat  ft  relates  to  the  capacity' of  the 
penon  affected  to  transact  business.  The  pro- 
tection of  property  is  one  of  the  main  objects 
of  sucb  statutes  as  that  under  coosideratiou, 
and  tbe  teat  of  tbe  nnaouodnen  in  questloo  Is 
largely  tbe  IncomppteDcy  of  tbe  person  to 
nuunge  pioperty  in  a  raiional  manner.  1 
WhanoD  A  S.  Medical  Jurisp.  %  108.  A  per- 
aoo  may  be  so  weak  and  infirm  aa  to  be  easily 
lollittnced  in  such  manner  tbat  the  transactions 
had  under  tbe  effect  of  such  influence  will  be 
set  aside,  and  yet  not  be  so  unsound  of  mind 
M  to  warrant  the  appointment  of  a  guardian 
of  Ida  property.  Id.  %  104.  The  unsoundness 
id  mini  wbioi  will  justify  sucb  an  appoint- 
ment must  be  more  then  mere  debility  or  im- 
pairment  of  memory.  It  mast  be  such  aa  to 
aeprive  the  person  affected  of  abititr  to  man- 
age Ilia  estate.    Bo  Undti^,  48  ^.  J.  Eq,  9. 

Tbe  fact  that  a  posod,  by  reason  of  age. 
Ignorance,  and  feelue  conditwa  of  mind  and 
body,  ia  unfit  to  manage  his  estate  judiciously 
will  not  authorize  the  appc^ntment  of  a  guar- 
dian of  bis  i»operty.    Cim.y,  B^vea,  140  Pa. 

"Imbecility  of  mind  is  not  sufficient  to 
set  aside  a  contract  when  there  is  not  an  essen- 
tial  priraikHi  of  tbe  reasoning  faculties  or  an 
iDcapadty  of  .understanding  and  acting  with 
discieiioD  Id  the  ordinary  affairs  of  lire."  2 
Kent,  Com.  600.  "Courts  of  law,  as  well  as 
equity,  afford  protection  to  those  who  are  of 
ausound  mind.  They  endeavor  to  draw  a  line 
beln-t;en  sanity  and  insaoily,  but  cannot  so  well 
difitingiiish  between  degrees  of  intelligence." 
1  PaisoDs,  CtMit.  887.  "The  law  does  not  as- 
■oBe  to  measure  tbe  different  degrees  of  power 
of  tbe  human  fotellect,  or  to  distinguish  be- 
tween tbem  where  the  power  of  thoufibt  and 
reason  «xi8ta."  Somers  v.  Pumphrey,  34  Ind. 
245. 

Id  Davren  v.  Wliit«,  42  N.  J.  Eq,  869,  there 
ITU  evidence  to  show  that  the  person  whose 
act  was  in  question  lacked  mental  capacity. 
Bat  tbe  court  held  thirt  the  test  io  such  cases 
is.  "IMd  the  person  whose  act  ia  brought  in 
Judgment  possess  suflleient  ability  at  the  time 
K  did  tbe  act  to  uoderstaad  in  a  reasonable 
maoDcr  the  nature  and  effect  of  his  act  or  tlie 
buqnexs  be  was  transactiugt"  "Although  the 
nuDdofan  iudivldual  may  be  to  aome  extent 
impaired  l(y  age  or  disease,  still,  if  he  be  cap- 
able of  tcanaactlng  his  ordinary  buainess,  if 
be  understand  the  nature  of  tbe  business  in 
which  b«  is  enj^ed,  and  the  effect  of  what  be 
ii  doing,  and  can  exercise  his  will  with  refer- 
ence thereto,  bis  actfi  will  be  valid."  Engli»li 
».  /brtor,  109  111.  281.  In  Fueut  v.  Turner, 
liW  I&d.  46,  a  role  wu  approved  as  follows: 
"UnaotindiKaa  .of  mind  is  where  thera  is  an 
Mential  privation  of  tbe  reaaonlng  faculties,  or 
where  a  person  is  incapable  of  underaiaudine 
ud  acting  with  discretion  in  tbe  ordinary  af- 
fairs of  Hie."  A  court  of  equity  will  not  ordi- 
»nly  art  aside  a  tnnaactioa  on  the  ground  of 
tBI..R.A. 


T.  XunucK.  vn 

mere  weakness  of  understaoding,  or  HabfllQr 
to  be  Bometfanea  deceived  and  duped,  on  the 
part  of  one  of  the  parties  to  it.  Such  party 
must  be,  in  a  I^al  sense,  of  unsotmd  mind. 
Oendenon  v.  UeQre^,  80  Wis.  80. 

Some  of  the  authorities  cited  refer  to  the 
mental  capacity  which  Is  sutfldent  to  enable  a 
person  to  enter  into  a  valid  contract  Cases 
may  arise  where  a  person  competent  to  make 
such  a  contract  is  so  subject  to  an  improper  in- 
fluence, or  is  so  affected  by  some  delusion,  or 
is  so  liable  to  be  controlled  to  his  prejudice  by 
some  other  cause,  that  he  should  be  deprived 
of  the  right  to  manage  bia  property;  but  cndi- 
narily  a  persoB  who  has  sofflcieBt  mennd  capac- 
ity to  make  a  valid  agieement  in  r^card  to  hf » 
property,  and  to  manage  it  with  reasonable 
care,  unaffected  by  another's  will,  should  be 
permitted  to  retain  ft.  It  is  manifest  that  there 
may  be  such  a  degree  of  mental  capacity  less, 
than  tbafpossesaed  bv  persons  of  ordinary  un- 
derstanding and  abll%.  llie  deflcieacy  nay 
be  due  to  Ignorance,  or  a  want  of  shrewdness, 
or  to  other  causes  which  do  not  denote  un- 
sounduess  of  mind.  If  a  peraon  may  be  de- 
prived of  the  control  of  his  property,  because 
be  does  not  exercise  oidittary  understand  iug, 
airily,  and  prudence  in  managing  it,  largo 
numbera  of  people  whQ  now  display  a  reason- 
able degree  of  care  and  judgment  in  accumu- 
laUng,  keeping,  sad  dtsposiag  of  property  may 
be  deprived  ofthe  right  to  do  so,  because  the 
buMueas  skill  and  abiliiy  they  manifest  is  not 
quite  equal  to  that  commonly  exercised.  We 
do  not  think  such  a  rule  as  that  should  pre- 
vail. 

In  Seerieff  v.  Sater,  68  Iowa,  876,  it  was-said 
that  "a  person  of  unsound  mind  is  one  incap- 
able of  transacting  the  particular  business  m 
hand."  The  question  to  be  delerniiued  in  thia 
case  was  whether  defendant  was  capable  of 
managing  his  estate,  not  whether  he  was  cap- 
able of  managing  it  as  well  as  such  estates  arc 
commonly  managed.  No  general  rule  can  be 
given  which  will  be  alike  applicable  to  all 
cases,  hut  each  must  be  determined,  largely  by 
its  own  facts  and  the  conditions  which  control 
It.  In  this  case,  if  defendant  is  capable  of 
transacting  the  ordinary  business  involved  in. 
taking  care  of  bis  property,  and  if  he  under- 
stands the  nature  of  tbe  business,  and  the  ef- 
fect of  what  be  doc^  and  can  exercise  bis  wilt 
with  reference  to  such  business  with  discre- 
tion, notwithstanding  tbe  influence  of  others, 
be  is  not  of  uiisoimd  mind,  within  tbe  mean- 
ing of  the  Statute,  and  should  not  be  deprived 
of  tbe  control  of  his  property.  The  charge  of 
tbe  district  court  required  a  higher  degree  of 
mental  capacity  than  thai,  and  is  to  that  ex- 
tent erroneous.  Other  questions  are  discussed, 
by  counsel,  but,  aa  they  are  not  likely  to  arise 
on  another  trial,  need  not  bo  determined. 

For  the  reasoDs  indicated  thejudgmnt  o/  t/u- 
DUirict  Uourt  itrmmd. 
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JobD  C,  JACOB  «ial,  Blection  Coramissloocn 
ior  (beCUj  of  Delroit  . 

(....Mich.....) 

1.  The  nftJDeof  the  political  party  buT. 
flefcntly  eppwn  at  the  heftd  of  a  Ooket  where  It  li 
coraUsed  In  R  Ttguette,  without  lepeoUnff  tbe 
oame  Id  a  Bepanta  taeadlnff. 

8.  The  repdwitr  either  ofthe  tfek- 
ete  BoarfmiedbFtteaepaimte  dlrleloiiB 
of  a  epUt  eowrmnUtm  eaaoot  be  delennlnei 
bjr  election  oommtMloiidn  In  preparius  baUota, 
but  tliermoM  print  lli«reon  tbe  names  of  b«th 
setaof  oaodliUtavaiidvtTe  ftweacb  Bet  the  party 
name  m  certified  by  tbe  committee  preeenUnB 
•arltbout addition  or  distinctive deaignatton. 

(October  80,  1S9L> 

APPLICATION  for  a  writ  of  maDdamui 
to  compel  tbe  election  commissioners  for 
the  City  of  Delroit  to  print  a  cert&tn  tlcliet 
upon  tlie  official  bftllotswhicb  tbey  were  about 
to  prepare  for  nse  at  a  commg  election. 

The  case  tufficientlv  appears  in  tbe  opinion. 

Mmn.  Dob  H.  IHckiaaoiit  <J.  Lo^n 
Chipman  and  George  V.  N.  Lothrop. 
viitb  Mr.  Alfred  Rnssell.  for  petitioners. 

Messn.  4ohn  J.  Speed  and  Charles  8. 
KeDonald  for  leapondents. 

Per  Curiam  i 

Tbe  petition  of  the  relators  sets  forth  tbe  ap- 

pointmebt  of  the  respondents  aa  election  com- 
missioners of  the  City  of  Detroit  on  the  8tb  day 
of  October  Inst. ;  and  also  of  the  calling  of  the 
Democratic  city  conTention  for  the  nomination 
of  city  officers;  tbe  boldinc  of  such  conveolloo 
and  ue  proceedings  had  ubercat ;  and  the  fact 
that  aach  conTention  divided,  and  two  ticketa 
were  nominated, — one  of  them  beaded  by 
William  Q.  Thompson  for  mayor,  and  the 
other  by  John  Miner,  also  for  mayor;  that  the 
committee  of  that  branch  of  the  Democratic 
party  supporting  John  Miner  for  mayor  pre- 
pared a  ticket  consisting  of  the  officers  nmnl- 
nated  by  tbe  conventioo,  and  also  a  vignette 
consisting  of  a  right  arm  holding  a  flag,  upon 
which  was  printed  the  words,  "  Regular  Dem- 
ocratic Ticket,"  duly  certified  by  them,  which 
-was  presented  to  eacn  member  of  the  board  of 
election  commissioners,  with  a  request  that  It 
be  printed  upon  the  ballots  to  Iw  voted  at  the 
election  to  be  held  on  the  Sd  day  of  November 
proz.  They  further  set  up  that  tbe  elecdon 
commissioners  refuse  to  say  whether  they  will 
print  such  tickets  or  not,  but,  from  rumors  and 
reports,  they  believe  It  is  the  Intention  of  the 
-election  commissioners  not  to  print  such  tick- 
et upon  tbe  ballot  authorized  by  law  lo  be 
voted ;  that  they  have  inquired  of  Buch  com- 
missioners whether  thev  intend  to  print  sncb 
ticket,  and  aach  commtBdoners  have  refused 
to  give  any  anawer  to  such  inquiry.  They  ask 
for  a  mandamus  to  be  directed  to  the  members 


NoTc— See  note  to  next  casei 
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of  the  board  of  election  commtsitaners, 
manding  tbem  to  "otgatiise,  and  proceed  to 
prepare,  and  cause  to  be  printed,  battotc  bear- 
ing npon  tbem,  as  the  reeular  Democratic 
tickn,  tbe  ticket  and  candidates  and  vigpette 
nnbraced  in  the  certificate  of  relatom  hereinbe- 
fore set  forth;"  and  that  tbe  mM  John  Christ 
Jacob,  Joseph  T.  Lowry,  and  Aognatna  Q. 
Kronberg,  tioard  of  election  commtssxHiers  of 
the  City  of  Detroit,*  be  commanded  to  place 
upon  ballot  for'  the  municipal  election  to 
be  held  in  the  City  at  Detroit  on  November  S, 
1801 .  In  a  regular  and'  due  fMmi  tbe  Hst  of 
candidates  for  mayor  and  city  crfBcea,  named 
and  embraced  In  tb^  certificate  hereinbefore 
referred  to.  Tbe  botnX  of  election  commia- 
sioDers  have  answered  tbe  petition,  stating  that 
they  met  on  the  96lh  day  of  October,  and  or- 
ganized as  a  board,  aaa  eleeted  as  cbmirman 
John  Christ  Jacob,  and  Q.  Henrlra  aa  aeere* 
tsry:  that  at  mich  session  tbey  directed  the  aeo- 
retarf  to  insert  In  the  daily  newspapers  a  no- 
tice that  tbe  board  of  election  commissioners 
for  the  City  of  Detroit  would  be  In  session  at 
the  dty  clerk's  office  In  Ibe  city  hsR  on  Tues- 
day and  Wednesday.  October  87  and  S8. 1801, 
at  noon  on  said  d^ys,  for  the  pnrpoee  of  re- 
ceiving from  tbe  chairmen  of  tbe  several  polit- 
ical organizations  the  names  of  the  persoDS 
nominated  to  the  several  city  and  ward  offices 
to  be  filled  at  the  coming  charter  election,  and 
that  the  proof  copy  of  the  ballot  which  is  to 
be  prepared  by  said  board  of  election  commis- 
Bloners  would  be  open  for  the  fospection  of  the 
chairman  of  each  of  the  political  onnntzattons 
on  ttatnrday  and  Monday,  October  81  and  No- 
vember 3,  at  tbe  oiSce  of  the  city  clerk  hi  tbe 
city  ball.  It  seta  forth  that  the  notices  were 
published  in  certnln  papers,  naming  tbem.  It 
also  states  that  at  a  session  of  the  hoard  held 
on  October  ^  there  was  filed  with  said  board  a 
certificate,  s  copy  ci  which,  dgmd  WiUlam 
J.  Shields  as  chsirman,  fa  set  forth  In  ssid  pe- 
tition; that  prior  to  said  meeting  of  Octobcr 
37  there  Was  not  at  anv  time  presented  to  said 
hoard  any  certificate  from  any  committee  of 
any  political  party  setting  forth  the  names  of 
candidates  for  office  to  he  voted  for  at  the  next 
charter  election  la  be  held  lo  acid  Ofj ;  that  on 
receiving  said  cerUfleate  said  board  directed  its 
secretarv  to  t^ace  such  certificate  on  file,  and 
to  notify  William  Cosgrove,  tiie  secretarj 
named  in  said  certificate,  that  said  certificate 
was  informal,  for  the  reason  that  it  did  not 
designate  tbe  name  of  a  party  or  political  ot^ 
ganizatlon  which  tbe  said  (^airman  and  secre- 
tary represented.  They  deny  that  they  had,  as 
iniuvldualB  or  sa  a  board,  expressed  sny  tnten- 
tton  as  to  their  Individual  action,  or  any  opin- 
ion  aa  to  how  tbe  said  board  should  determine 
any  question  which  might  arise  as  to  the  print- 
ing upon  tbe  election  ballots  tiie  names  of  tbe 
candidates  mentioned  in  said  certificate,  and  for 
tbe  reason  that  tbey  desired  to  avoid  discussion 
with  or  the  Imptulnnlties  of  personal  or  pcdit- 
Ical  friends  In  relation  to  the  printing  of  said 
tickets;  and  they  admit  that  when  approached 
they  each  declined,  excepting  when  acting  aa  a 
boMxl,  to  express  any  sudi  opinion  or  determi- 
nation. They  deny  that  u  a  board  t^  elecdon 
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or  as  todlTidiulfl,  a  maloritr  of 
Hid  board,  or  either  of  tbem.  claimed  the  right 
to  dedde  as  to  the  ttctet*,  one  of  which  is 
beaded  bj  John  Miner  as  a  candidate  for 
nmjor.  and  the  other  liy  WWitm  G.  Ilionp- 
HQ  u  a  candidate  for  aafd  office,  as  to  which 
one  was  nominated  the  reKQ^arly  called  con- 
TTOtlon  of  any  party,  or  to  dedde  wbich  was 
the  regularly  called  conventioii,  as  between  the 
conrention  wbieh  nominated  the  ticket  headed 
by  said  Miner  and  the  conrcDtion  which  nom- 
inated the  ticket  headed  by  Thompson.  They 
tlso  deny  the  allefrattons  in  the  petition  im- 
pogDing  their  good  faith  and  honesty  as  mem- 
ben  of  said  board.  Tbey  further  answer,  and 
arer  Uiat  "  tbey  have  not  as  a  board,  exceptlog 
M  herdobefore  stated,  acted  upon  or  deter- 
mined as  to  the  priming  of  said  names  on  said 
baDots,  hot  respondents  aver  that  al  a  meeting 
<tf  ttaelr  bcatd  held  cm  the  88th  day  of  October, 
Ml,  aaid  hoard  resolatkm  determined  to 
print,  on  the  official  ballot  wbich  they  are  to 
piepare,  all  the  names  of  candidatee  for  any 
and  all  of  the  several  city,  ward  and  precinct 
(rfBcea,  which  have  been  nominated  by  thereg- 
nlarly  called  convention  of  the  several  i>olitical 
particB,  and  which  ahall  be  duly  certified  to 
■aid  board  by  the  respective  chairman  and  sec- 
t^ary  of  aaid  orgaoizalioos,  and,  unless  otber- 
wiie  ordered  your  honorable  court,  it  is  the 
intention  of  respondoits  to  print  the  names  of 
all  the  candidates  on  the  so-called  Miner  and 
Thompson  Democratic  ticket.  Beapondents 
abo  determined  to  {Hint  on  the  official  ballot 
aay  vignette  which  the  various  political  organ- 
izatkms  may  designate,  provided  said  party 
supply  respondents  with  a  sufficient  number 
of  cuis  in  lime  to  enable  them  to  use  the  same." 

In  closing  tbetr  said  answer,  rrapondents 
slate  as  follows:  "  These  respondentareepect- 
fitily  submit  th^setvea  to  the  order  of  the 
oonrt,  and  they  pray,  if  any  order  be  made 
bereia,  that  tbey  may  be  advised  thereby 
whether  tbey  ore  required  by  law  to  determine 
wfatcfa  of  the  list  of  candidates  nominated  as 
aforesaid  they  should  cause  to  be  printed  oo 
tlie  ballots  prepared  by  them,  or  wi:etticr  they 
should  print  On  said  ballots  both  of  said  lists  of 
caadtdates;  and  tbey  pray  to  be  further  ad- 
vised if  the  same  name  ot  a  party  shall  be  cer- 
tified both  <tt  two  ooromitteea,  whether  the 
Danes  so  certified  shall  be  printed  without  fur- 
ther addition  or  distinctive  designation." 

We  are  clearly  ot  the  opinion  that  the  iMsard 
of  ele<^a  commissioners  was  in  error  in  sup- 
posbig  that  the  notice  sent  by  Mr.  Shields,  and 


served  upon  them,  was  defeoUve  forthe  reason 
that  It  did  not  designate  the  name  of  a  party 
or  political  oi^janization  which  the  said  chair- 
man  or  secretary  reinesented.  The  vignette, 
which  was  a  part  of  the  certiflcate  andnotice^ 
served  upon  the  board,  combined  within  it  the 
name  of  the  par^  or  political  organization 
which  they  represented,  and,  where  the  name 
of  the  party  is  nombined  with  the  vignette,  it 
is  not  necessary  to  put  another  heading  below 
it.  The  petition  ahows  that  the  call  for  a  con- 
vention or  the  Democratic  party  of  the  City 
of  Detrdt  resulted  in  two  nominaUng  conven- 
tiona;  and  we  are  of  opinion  that  each  of  the 
tickets  nominated  at  such  convention  contain- 
ing the  names  of  the  persons  nominated  bv 
Buch  convention^,  with  the  vignette  aoilheaa- 
ing,  if  any  is  furnisbed  by  the  committee  of 
such  conventions,  should  he  printed  upon  the 
ballot.  We  do  not  consider  tliat  it  is  the 
province  of  the  board  of  election  commission- 
ers to  determine  which  convention  represented 
tbe  regular  nominating  coorenlion  of  the  par- 
ty; hut  that  it  is  the  duty  of  aaid  board  to  print 
and  place  upon  the  ballot  the  names  of  the 
candidates  certified  to  them  by  the  committee- 
of  dther  branch  of  the  psr^  represented  by 
tbe  two  conventions  held  to  nominate  city  om- 
cers,  and  that  tbe  names  so  certified  to  tbem  in 
each  list  shall  be  embraced  in  tbe  ticket  so 
printed;  and  that  it  is  their  duty,  further,  if 
the  same  name  of  a  party  shall  be  certified  by 
each  of  two  committees,  that  the  name  so  cer- 
tified shall  be  printed  without  further  addition 
or  distinctive  designation  than  sach  as  is  con- 
tait}ed  In  the  certificates  furnished.  And,  in- 
asmuch as  the  respondents  request  that  tbey 
may. be  advised  therein  upon  the  points  slated 
in  their  answer,  the  order  for  mandamus  will 
issue,  commanding  tbem  to  print  upon  tbe  bal- 
lots to  be  prepared  by  them  the  ticket  so  fur- 
nished to  them  by  the  committee  of  the  con- 
vention who  placed  In  nomination  John  Miner 
for  mayor,  and  also  the  visnette  furnished 
tbem  by  tbe  committee,  and  that  the  tickets  so 
printed  by  tbem  shall  contain  the  name  of  each 
of  the  candidates  nominated  for  the  respccLive 
offices  by  said  convention  In  the  form  substan- 
tially prescribed  by  the  Statute,  with  the  name 
which  tbe  committee  certify  to  tbem  as  the 
distinctive  name  of  the  imrt;^*  without  further 
addition  or  distinctive  designation.  As  the 
answer  denies  any  design  to  avoid  the  law  or 
their  duty  as  election  commlsdoners,  no  costs 
will  be  awarded  against  them. 
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1. 


▲  baUot  faaTlztf  on  Ita  back  "  wld  off- 

)!**  or  taint  inpraaaton  ot  the  printing  on  a 


similar  ticket  will  not  be  rejected  under  Pol. 
Oode,  I  laoo,  aa  bearing  any  derloe,  etc.,  deslfrni'd 
to  dtetlDffutah  It,  wltbout  proof  that  tbe  impr««- 
ston  was  tbe  result  of  deslfm. 

8.  The |we«iunptlim  la  that  an  "offset** 

or  faint  impression  of  prlntinx  on  the  beck  of  a 
twUot,  or  a  grease  stain  or  small  plcm  of  si-alimr 
wax  tiiereoD,  was  the  result  of  ttccideot. 


Hon.— Horfct or  deoitts  to  diettn^/uitti  baUots.     l  courts  hold  that  Iher  oaouol  determlDe  tbe  raatp. 
la  MiflBMppi,  when  tbe  statute  ezpreeatr  de-  rUHtf  of  any  auofa  aevfce  or  nutrk  but  ttant  ii  is- 
(lanattat'*aard0vleeormai^^l]9'wUobBtlcket  neoesaarUy  fatal.   Steele  v.Calhoun.61  Mlta.'j&ti 
my  be  tlhMiniiWiort  diaU  make  ic  invalid,  the  I  O^esby  v.  SIirnian,&8  ICIsaflOl*  - 
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A  small  piece  of  — allng  wmx  or  a 
[.mall  gramse  stain  OD  the  back  of  a  ballot 
will  not  prevent  oouDtlngr  Itt  unleei  It  ts  ebown 
ootto  beNoddentaL 

■A,  A  tieket  h»TlB|r  tbe  wumb  of  two 
candidates  tarfaago  and  Mie  fiw  Mna> 
tor,  arranged  and  numbered  Id  consecutive  or- 
der,  cannot  be  counted  for  another  candidate  for 
judge  Trhoee  name  ki  written  on  tbe  Une  for  and 
In  tlie  place  ot  tbe  name  of  tbe  aenatorlal  can- 
didate, wfalch  was  erased. 

It.  TIietiaeofanlndellblepeneUlaerajB- 
ing  and  Bubatitnting  the  name  of  a  can- 
didate ou  a  ballot  is  within  the  spirit  of  and  a ' 


Tn  tbe  loet  case  the  mark  seems  to  have  been 
toerel}'  a  plain  tine  as  a  border. 

So  a  9pace  less  than  that  fl  zed  by  statute  between 
the  names  on  tbe  ticket  will  makethemToM.  Per- 
f  ^Ins  V.  Carraway,  GO  Mlas. 

But  In  most  Btafeee  tbe  rule  Is  lees  strict.  Tbus 
the  w<»d  "Judldar?"  on  tbe  backs  of  Judicial  bal- 
lots of  one  candidate  only  does  not  render  them 
void  uDder  a  statute  wblob  prevent!*  dlstlniruisb- 
itiir  marks.  State  Harden,  10  L.  R.  A.  lfi&,  77  Wis. 
001. 

Tbe  word  "for"  before  the  name  of  each  office 
does  not  Invalidate  a  ballot  under  a  statute  problb- 
itlnir  any  words  other  than  the  official  fndoraement 
itnd  tbe  names  of  the  oaod (dates  and  tbe  political 
l>arty.  Fields  v.  Osborne  iConn.)  12  L.  K.  A.  561. 

But  tbe  words  "and  ex  ogMo  refrlstrar  of  births, 
roarrbiges  and  deatbs"  added  to  the  office  of  toirn 
clerk.  Inralfdato  tbe  ballot  under  that  itetute. 
Jb(d. 

So  will  tbe  substitution  of  tbe  word  '*clttBen"  for 
t  be  name  ot  tbe  political  party  by  which  ballots  are 
issued.  IbUl. 

And  substttutlnff  tbe  wordi  "foruBemblyman" 
Instead  of  "for  member  of  assembly"  or  the  words 
"for  superior  Judflre"  Instead  of  "for  Judge  of  tbe 
superior  court,"  and  the  omission  of  the  wOrd 
"senatorial"  from  "9th  senatorial  district"  do  not 
constitute  dtotlnffulablnr  marks  wbtoh  will  make 
tbe  ballot  Invalid.   CoBey  v.  Bdmonds.  68  ObJ.  Set. 

And  where  the  name  of  tbe  party  Is  not  required 
by  statute  tbe  words  "  Democratic  ticket,"  at  the 
head  of  a  ballot  and  "people's  party"  in  tbe  middle 
of  it  will  not  Invalidate  it.  WUlianu  v.  State.  69 
Tex.  8(n. 

Neither  at  a  preeldentlal  election  will  the  words 
"  election  ticket "  and  tbe  names  of  tbe  candidates 
for  president  and  vice-president  and  tbe  counties 
where  tbe  eleotora  reside.    Owens  v.  State,  U  Tez. 

soo. 

Harking  thti  voter's  number  on  ballots  when 
given  out  by  the  offloer  makes  tbem  void  under  a 
tntute  prohibiting  marks  by  which  they  can  be 
idcntltled.  Woodward  v.  Banous,  L.  R.  10  C.  P. 

33. 

So  wliltbe  repetition  In  writing  of  thecaadldate'e 
name  printed  thereon.  Ibid. 

So  win  the  signature  of  the  voter  written  there- 
on. IMO. 

But  tbe  use  of  two  or  three  crosses  instead  of 
one,  or  of  a  peculiar  form  of  tbe  cross-nwrk,  or  of 
an  additional  mark,  or  of  an  oblique  mark  for  a 
cross,  or  the  placing  of  tbe  cross-mark  on  the 
wrong  Bide  of  tbe  name  of  aeandldate.  will  not  In- 
validate tbe  ballot  without  evidence  of  Intent  to 
distinguish  It.  TMd. 

And  under  a  similar  statute  the  words  "  Erase 
tbe  clause  you  do  not  favor"  wQI  not  vitiate  a  bal- 
lot which  offers  a  choice  of  propositions,  Apple- 
gate  T.  Eagan,  74  Mo.8S8. 

Tbe  discoloration  of  a  ballot  from  the  use  of  Ink 
toy  the  voter  In  ecratcblng  tbe  ballot  ti  not  a  dto- 
ttngulshlng  mark  which  will  make  It  Invalid.  Wy- 
I'lun  V.  Lemon.  51  Cat  S7& 
■  ■  R.A. 


substantial  compUsnce  wttta  a  statote  wjiiob  re- 
qnim  It  to  be  done  with  *^a  Imd-pendU  or  eom- 
mon  writing  ink"  In  twder  to  permit  (be  ballot  to 

be  counted. 

6.  Bed  ink  la  common  writing  loJk  within 
tbe  meanlag  of  such  a  statute. 

7*  £rasiay  the  name  of  a  candidate  will 
not  prevent  oounting  a  ballot  for  him 
under  tbe  California  statute,  unless  another  U 
Bubetitu  ted  or  the  words  "no  vote"  written  there- 
on after  his  name, 

8.  Tbe  fkUore  of  a  contestant  to  file  ■> 
statement  sufflclent  to  show  his  own 
tth^fibiUty  te  a  disputed  office  wUl  not  prevent 

Nor  will  printing  which  shows  tbrouRh  on  tbe 
back  of  the  baUot  constitute  such  dIstlngnMilnir 
mark.  SUte  v.  Adama,  06  Ind.  BSa 

Nor  will  a  sticker  or  paster  eontaining  tbe  name 
of  a  candidate  moke  such  a  dlstlnguisblng  devtoe. 
Quion  V.  Markoe,  S7  Minn.  436. 

But  ballotewltb  eagles  on,  oast  at  an  election  ot 
a  rel^lous  corporation  where  a  Iv-law  authorised 
by  law  prohibits  anything  thereon  but  names,  are 
void.  C9oin.v.Woelper,88erg.ftB.t8L 

Oolor,  alse,  and  Aajm  o/  boBola. 

Ballots  on  colored  paper  have  been  held  voM  tra- 
der a  statute  which  requires  them  to  be  printed  on 
plain  white  paper  without  mark  or  designation. 
State  V.  McKinnon,  8  Or.  4S8. 

Buta  later  case  In  tbe nme  State,  wbite  sot de> 
ddlng  whether  the  former  case  shouM  be  followed 
on  similar  facta,  h<AaB  that  such  ballots  an  not  void 
when  they  are  printed  on  tinted  paper  selected  (or 
tbe  puriHise  and  f  urnishedby  tbesecretarjrof  state. 
State  V.  Woir,  17  Or.  11*. 

Asimllarmie  IsappUedln  California  to  ballots 
f  umlsbcd  by  an  officer  where  there  were  variations 
from  tbe  statutory  requirements  as  to  else,  print- 
iDf;,  and  paper.   Kirk  v.  Rboeds,  46  Cal.  SW. 

And  under  tbe  Colorado  statute  which  problblta 
printing  or  dlstrlbotlngballoM  on  other  than  pl^ 
white  pap^,  but  does  not  expressly  problMt  vothur 
or  counting  tbem,  bailoto  printed  on  pale  yellow 
paper,  which  was  the  nearest  like  that  required 
that  could  be  found  and  used  because  the  regular 
ticketo  had  not  come,  were  held  valid.  Kellogg  v. 
Hickman,  12  Colo.  2U. 

And  white  paper  tinged  with  blue  with  ruled 
lines  was  held  a  sufficient  compliance  with  tbe  Stat- 
ute requiring  tbe  use  of  white  pat>er  without  mark? 
Intended  (o  dlsUnguish  tbe  ballots.  In  tbe  absence 
of  evidmoe  tbat  such  paper  was  used  with  Intent 
to  distinguish  the  ballots.  People  v.  Kilduffl,  15  lU. 
493. 

Making  tickets  of  diamond  shape  does  ot)t  of  It- 
self amount  to  a  "devloe"  to  dhtingutsb  them 
where  tbe  shape  la  not  prescribed  by  Itatuta  State 

V.  Phillips.  6a  Tex.  8B0. 

Markt  on  Ou  inside  of  (Icfcet. 

Under  a  statute  which  provides  for  ttckets"  with- 
out any  dlsUngulsblng  mark  or  other  embelllsh- 
roent  tbereon,"  but  permitting  the  voter  to  write 
bis  name  on  the  book  thereof,  marks  on  tbe  inside 
of  a  ticket,  such  as  a  party  name  for  a  heeding,  do 
not  make  the  tickets  void.  Druliner  v.  State,S9 
Ind.  806:  Stanley  v.  Blanly,  »  Ind.  275;  HUlboUand 
V.  Bn^t,  30  Ind.  983. 

But  ta  Mississippi  It  is  held  that  tbe  iwohibttloa 
of  ■'any  device  or  mark  by  wblota  one  ticket  may  bo 
disUngnisbed"  from  another  applies  to  marks  on 
tbe  txelde  as  wall  as  on  the  ontalde  of  a  bsltot. 
Steele  v.  COlhoun. «  Was.  BBS:  Oirieaby  v.  Slirmso. 
6S  Hiss.  BOB;  Perkins  v.  Oartsway. »  Hlaa.  HS. 

B.  A.U. 
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nUef  to  tihe  extent  of  MuiiAknc  tlw  oertfllMite  flf 
etBsUonof  the  ofiposlnflr  oandldBtB  who  hai  been 
lOefBlly  declared  elected. 
9.  An  Mwadmmtof  tlieatwt*maBtof» 
finetneteiil  of  ea  eleetton  amy  be  made  to 
4iow  bis  tilglbUitj  after  die  oauw  has  been  re- 
*"'"*it^  from  anaiiprilBte  oourt. 

(October  8, 1801.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  Soooma  County  io  favor 
<it  defendant  in  an  acUoo  brought  to  coolest 
defendant's  rigbt  to  act  as  one  of  the  superior 
conn  judges  for  that  county.  Beterud. 
The  facts  sufficienUy  appear  In  (be  opinion. 
Mr.  T.  J.  OeM7,  with  Mr.  A.  P.  Wu«. 
for  appellant. 

Mesgn.  C.  S.  Farrvar  and  J.  A.  Bmv 
haiB  for  respondeoL 

De  H»vea,  J.,  delfrered  the  oidnlon  of  the 

court: 

The  parties  to  this  action  were  opposioe  can- 
didates for  the  office  of  superior  judge  of  Bono- 
ma  County  at  the  general  election  of  18d0. 
The  respondent,  Crawford,  received  a  certifl- 
c«te  of  election,  and  thfi  is  an  action  eonteat- 
ing  his  rigbt  thereto.  As  a  result  of  the  trial 
nnd  recount  in  the  saperlor  cotirt,  it  appearing 
that  the  defendant  receiTed  one  vote  more 
than  the  plaintiff,  the  court,  on  motion  of  de- 
fendant, granted  a  nonsuit  and  dismissed  the 
proceedings.  The  contestant  appeals  from  this 
judgment,  and  clalma  that  the  court  erred  in 
coanting  ceitain  ballots  for  the  respondeat, 
and  in  refusing  to  count  others  for  the  appel- 
lant. 

1.  Two  ballots,  regular  on  their  face,  and 
with  the  appellant's  name  printed  thereon  for 
juclee  of  the  superior  comi,  were  not  counted 
by  thu  court  for  the  reason  tbnt  there  was  on 
the  back  of  each  a  faint  type  impression  of  a 
portion  of  the  face  of  a  similar  ticket.  The 
impression  is  known  among  iMlntera  as  an 
"  off-set,"  and,  if  there  is  too  much  Ink  upon 
the  lype  used.  Is  produced  when  one  sheet  is 
placed  face  downward  upon  the  back  of  an- 
other, which  has  preceded  It  from  the  press. 
In  our  opinion  the  court  erred  in  its  refusal  to 
count  tbeae  ballots  fmr  appellant 

Section  13M  of  the  Political  Code  Provides: 
"  When  a  ballot  found  in  any  ballotbox  bears 
upon  the  outside  thereof  anv  Imwesaion,  de- 
vice, color  or  thing,  or  is  foraed  in  a  manner 
dengoed  to  disiingoisb  such  ballot  from  other 
legal  ballots  deposited  therein.  It  roust,  with  all 
its  contents,  be  icjeeted."  Prior  to  the  sdop- 
ttm  of  the  Code,  it  wss  the  asual  prsctlce  to 
hare  the  tirkets  of  the  different  political  par- 
ties of  s  different  color  or  weight  or  size,  so 
that  an  observer  at  the  polls  could  see  at  a 
glance  and  detect  which  party  ticket  was  de- 
posited by  the  vot/BT.  It  was  to  prevent  this, 
Md  seenre  to  the  dtlzoi  abbolute  secrecy 
for  his  ballot,  Ihs^  the  section  above  quoted, 
and  others  of  the  same  Code,  were  enacted, 
prescribing  for  ballots,  uniformity  of  paper, 
color  and  size;  and,  in  order  to  justify  the 
rejectioD  of «  ballot  under  this  section,  il  must 
appear  that  such  "impression,  device,  c^r  or 
tbing,"  on  the  outside  thereof,  was  intended  to 
distiognish  it  from  other  le^I  ballots  ( Wyman 
V.  Lemon.  51  OrI.  S78);  and  the  court  is  not 
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BUthorteed  to  find  audi  detlni  iHten  k  Is  just 
as  reasonable  to  attribute  Uie  appearance  of' 
the  tldcet  to  accident  as  dedgn.  It  Is  not 
doubted,  a*  was  argued  here,  that  tickets  may 
be  marked  as  these  were  for  the  purpose  of 
distinguishing  them  from  other  ballots,  and  to 
be  furnished  only  to  a  certain  dass  of  volets. 
But  In  the  absence  of  any  proof  tending  to 
sbow  this,  the  presumption  must  be  that  such 
impression  was  the  result  of  accident,  and  not 
intended,  and  therefore  within  neither  the  Ict^ 
ter  nor  spirit  of  this  section,  or  section  1307  of 
the  same  Code,  whidi  provides  that  whea  a' 
ballot  bears  upon  it  any  Impressiou,  device, 
color  or  tblnK  Intended  to  designate  or  Impart 
knowledge  or  the  person  who  voted  It,  ft  must 
be  rejected. 

2.  What  is  said  in  the  preceding  paragraph 
will  apply  with  equal  force  to  the  two  nillots 
not  counted  for  appellant,  one  of  which  had 
upon  its  back  a  very  small  piece  of  red  sealing 
wax,  and  the  other  a  small  stain,  as  If  made 

a  drop  of  oil,  or  something  of  that  nature.  It 
is  far  more  reasonable  to  suppose  that  the  wax 
was  accidentally  placed  upon  the  ticket  by  the 
officers  of  election  In  scaling  the  package  in 
which  ft  was  returned  than  to  believe  thai  It 
was  deslgocdly  placed  there  as  a  dlsHngnisbiog 
mark  before  its  deposli  In  the  ballot  box;  and 
as  to  the  other,  the  mark  or  dtscotoration  Is  of 
that  character  that  the  most  natural  conclusion 
in  relation  to  it  is  that  it  was  due  to  some  acci- 
dental cause,  and  was  not  intended  to  distin- 
guish the  ballot  or  impart  knowledge  of  the 
lierson  who  voted  it. 

3.  The  court  erred  Id  coaatiugbaUot  marked 
"Exhibit  87"  as  a  vote  for  the  respondent. 
The  ticket,  so  far  as  necessary  to  be  set  out,  is 
ns  follows: 

"  18.  Judge  of  the  Superior  Oourt,  Thomas 
Rutledge. 

"  19.  Judge  of  the  Superior  Court,  J.  W. 
Oates. 

"20.  State  Senator,  Tenth  District.  Robert 
Howe," 

—with  the  name  "Robert  Howe"  erased  and 
that  of  the  respondent  written  opposite,  or  in 
line  with  it.  We  do  not  see  how  Ibis  ticket  can 
be  read  as  a  vote  for  respondent  for  the  office  of 
judge  of  the  soperiw  cotirt  A  ballot  is  to  be 
COTStraed  as  any  other  writing;  and,  while  a 
resort  to  parol  evidence  of  extrinsic  circum- 
stance may  be  had  for  the  purpose  of  interpret- 
ing what  would  otherwise  be  doubtful,  it  can- 
not be  shown  that  the  intention  of  the  voter 
was  anything  different  from  what  plainly  ap- 
pears upon  the  face  of  the  ballot  People  v. 
Seaman,  5  Denlo,  400. 

And  when  tbe  ballot  IntelUgeDtly  shows  that 
a  particular  person  Is  voted  for  to  fill  a  particu- 
lar office,  it  cannot  be  counted  differently  be- 
cause the  court  may  believe  that  the  voter 
made  a  mistake  In  preparing  bis  ttokst  Voting 
for  a  person  to  till  an  office  for  which  he  is  not 
a  candidate  may  be  tbe  result  of  mista^,  or  It 
may  be  merely  tbe  frivolous  exercise  of  the 
right  of  suffrage;  but,  no  matter  whether  sudi 
action  may  be  attributed  to  folly  or  mistake, 
the  lAllot  IS  the  only  expression  of  tbe  voter's 
will,  and  it  must  t>e  counted  according  to  its 
legal  effect.  The  intention  of  tlie  voter,  aa  it 
appears  upon  the  face  of  tlus  ballot,  was  to 
vote  for  respondent  for  state  senatw,  and  not 
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for  Jndg*  of  tbe  Bilparlor  court,  and  it  sluHild 
tw  80  couBted. 

4.  Upon  certdn  ballots  the  fnioted  name  of 
tbe  respoodeot  wai  erased  with  ao  inddible 
penctl,  aod  tbe  name  of  tbe  appellant  irrilteD 
oppoaite  thereto  wllb  the  same  kind  of  peociL 
Tbe  court  refused  to  count  tbe  same  for  appel- 
lant, but  did  count  such  twUots  as  votes  for 
respondent.  Tbe  respondent  insists  tbtA  tbe 
rulings  of  tbe  coart  in  rdatltm  to  the  couotfos 
of  these  bsllots  are  jusUfied  by  section  1204 
of  tbe  Political  Code.  That  section  declares: 
"  When  upon  a  ballot  found  in  any  bsllot-box 
a  name  has  been  erased  and  another  Bubetituted 
tiierefor,  in  any  other  manner  than  by  tbe  use 
of  a  lead-pendl  <a  common  writing  ink,  tbe 
substituted  name  must  be  rejected,  and  the 
name  erased.  If  It  can  be  ascertained  frmn  an 
inspection  of  tbe  ballot,  must  be  counted." 
There  was  eridenoe  introduced  tending  to  show 
that  indelible  pencils  are  not  in  fact  lead-pen- 
cils, nor  commonly  known  as  such  by  mer- 
chants selling  them.  The  question  is  thus 
presented  whether  a  voter  must  follow  the 
very  letter  of  this  section  of  tbe  Code  in  pre- 
paring  his  ticket,  or  have  his  rote  for  a 
particular  candidate  rejected.  We  think  it 
very  clear  that  such  is  not  the  cnirpose  or  tbe 
meaning  of  that  section.  Tbe  Code  commis- 
sioners, tn  tbeir  note  to  this  section,  say: 
"This  section  is  intended  to  prevent  the  use  of 
nitrate  of  silver,  w  any  other  chemical  aub- 
atance  which  may  be  written  over  a  name  and 
not  be  distinguishable  until  time  brings  out  tbe 
impression;  also,  to  prevent  the  use  of  pasters, 
the  use  of  which  is  subject  to  two  objections: 
firtt,  their  liability  to  come  oS-.'ieeond,  tbeir 
liability  to  be  fraudulently  tfUEcn  off."  This 
object  of  the  law — and  it  is  apparent  that  the 
L^rislature  could  have  bad  no  other  in  view- 
is  attained  if  the  erasure  and  substitution  are 
mSde  in  aach  a  manner  as  to  present  at  tbe 
time  and  retain  tbe  same  general  appearance  as 
if  made  by  a  lead-pencil  or  common  writing 
ink.  This  section,  in  declaring  that  erasures 
and  change  of  names  shall  not  ba  made  "in 
any  other  manner  than  by  the  use  of  a  lead* 
pencil  or  common  writing  ink,"  realty  means 
that  Uie  erasure  and  substitution  shall  not  be 
made  in  anv  other  style  or  form,  or  with  any 
different  cnect,  than  would  be  produced  by 
the  use  of  a  lead-pendl  or  common  writing  ink. 
Tbe  law  looks  only  to  mattera  of  substance; 
and  does  not  vaste  its  energies  in  pursiut  of 
^adows;  and  if  .the  appearance  of  having 
been  made  with  a  lead-pencil  is  pi>oduoed  by 
tbe  use  of  an  Indelible  pencil,  there  is  a  sub- 
stantial compliance  with  tbe  statute,  altboucb 
ancb  a  pencil  may  not,  strictly  speaking,  be 
known  as  a  lead-pencil.  Any  other  construe- 
tioD  woukl  sacrifice  tbe  spirit  and  reason  of 
the  law  to  tbe  mere  letter;  and  yet  it  is  one  of 
tbe  grent .  maxima  of  interpretation  to  keep 
strictly  in  view  tbe  general  scope,  object  and 
purpose  of  the  bw,  ratber  than  us  mere  letter. 
'•He  who  considera  merely  tbe  letter  of  an 
instrument  goes  but  skin  deep  into  its  mean- 
ing." Broom,  Legal  Maxims,  611,  "A  rigid 
and  literal  meaning  would,  in  many  oasea,  ae> 
feat  the  rary  object  of  tbe  Statot^  uid  wotdd- 
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eiempllfy  the  maxim  that  'tlM  letter  kOleth, 
while  the  spirit  keepeth  alive.'  Eveiy  atatote 
ought  to  be  expounded,  noi  according  to  tbe 
lAter,  but  aooofdhig  to  tbe  meaning.  .  .  . 
And  the  Intention  bt  to  govern,  ahbougfa  such 
construction  may  not  fn  all  respects  agree  with 
tbe  letter  of  tbe  Statute."  Draof  t.  tivg  A  B. 
S.O(>.d»N.  T.  487. 

6.  Tbe  court  erred  in  counting  ballot  Na  8 
as  a  vote  for  the  respondent.  Upon  this  tlAet 
tbe  printed  name  of  respondent  was  erased 
with  red  ink,  and  that  of  J.  W.  Gates  written 
in  place  of  it.  also  In  red  ink.  Tbe  respondent 
contends  that  red  ink  is  not  common  ink  witbin 
the  meaning  of  the  Statute.  We  cannot  say 
that  it  la  not  sucb  an  ink;  and  its  use  is  not 
within  tbe  mischief  which  it  Is  tbe  object  (tf 
tbe  law  to  prevent. 

6.  Upon  several  ballots  tbe  name  of  appel- 
lant was  erased  and  no  name  substituted  there- 
for, and  tbe  w<nda  "No  vote"  were  not  writ- 
ten after  tbe  name  erased.  These  were  counted 
as  votes  for  appellant.  Tbe  court  was  correct 
in  this  ruling,  Tbe  Slatnte,  in  order  to  guard 
against  fraudulent  «ffasiires,  baa  providea  this 
as  tbe  only  wa^  io  wbleb  the  voter  can  mani- 
fest his  intention  to  erase  a  name,  when  he 
does  not  substitute  another;  and  under  sucb 
circumstanoes  tbe  erasure  is  not  complete  un- 
less followed  by  these  words.  There  is  no 
valid  conatitutioBal  objecU<w  to  this  requue- 
meat.  It  doea  noi  preaeittw  any  educauonal 
qualification  for  the  voter,  nor  require  him  Io 
aiscloee  tbe  secrecy  of  bis  ballot,  as  contended. 

7.  Tbe  Btatnnent  or  complaint  eied  by  appel- 
lant in  this  pit>ceed{ng  does  not  allege  that  be 
possesses  the  qualificatioas  reqtiireu  bv  tbe 
Constitution  of  this  State,  to  make  bim  eugiblc 
to  tbe  office  of  judge  of  the  superior  court,  and 
it  Is  claimed  by  respondent  that  tbe  statement 
is  therefore  fatally  defective,  and  for  that  rea- 
son the  judgment  disralaeing  the  proceeding 
should  be  flfflrmed.  It  is  true  that  in  order  to 
entitle  appellant  to  tbe  full  relief  asked  for,  to 
wit,  a  judgment  that  be  was  dected  instead  of 
respondent,  the  statement  shoirid  have  all^jed 
fads  showing  that  he  was  eligible.  Btit  tbe 
statement  is  not  fatally  defective  if  it  slates  a 
case  for  any  relief.  Ferri  v.  Beavmont  (Cal.) 
27  Pac.  Hep.  5S4.  And  we  think  that  it  dors. 
It  is  alleged  that  the  appellant  is  an  elector  of 
tbe  County  of  goocmia;  and,  such  being  tbe 
case,  be  was  authorized  to  oommenoe  this  fo'o- 
ceeding,  uid  upon  proof  of  facta  alleged  io  bis 
statement,  was  entitled  to  a  Jut^nent  annul- 
Itng  the  dection  of  defendant.  Aa  the  case 
must  be  remanded  for  a  new  trial,  tbe  court 
below  should,  upon  f^)plication,  permte  tbe 
appellant  to  amend  bis  staienient  so  ss  to 
allege  tbe  neoeesary  facts  showing  his  eligi- 
bility  to  be  chosen  to  tbe  office,  the  election  to 
which  is  in  coiUioverqr  bwe.  Ferri  v.  Beau- 
moHt,  «vf>nk 

Juddine»t  nmted,  and  caaae- remanded  for 
further  pfoceadtat^B  wrt  iacobslsteM  with  this 
opinion. 

We  concur:  Bea^,  Gk.  J.,'  0»rpBM«> 
J.;  Bftrrlava.  J.;  mwppstol^  J,;  Pa^ 
vemvmt  J, 
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DTAH  SUPBEUE  OOUBT. 


John  ROBmSOIT,  Bapt, 
«. 

OBEGON  SHORT  LINE  &  UTAH  NORTH- 
ERN B.  CO.,  Afipt. 


(  Utah  ) 

1.  A  eommOB  hud'Car  alandlDflr  on  the 
fiouDd  beside  a  rattrood  tnok  fe  not  a  thia^ 
daoyerouslnandof  ItieK,  wUdisrallroadooQi- 
panr  la  teQulivd  to  voard  or  ItMdb 

1.  It  la  BOt  negUgwee  to  leavs  »  MMn- 
BOB  tutnd-oar,  welffhtog  from  ilz  bundredto 
tercD  fanndnd  ponnds,  alx  feet  from  a  rallvoad 
tiaek  aod  four  or  flw  tMt  botow  tk,  a  mUe  from 
the  thloUr  Battled  part  of  a  Ottr  and  a  quatter  of 
amlle  from  the  oearest  bowe.  and  let  it  remain 
tbere  over  Sunday,  unlocked  and  uiuruarded  bo 
ma  to  render  Ita  owoen  liable  la  damaficee  for  tbe 
deatb  of  a  boy  eleven  years  old.  wbo,  wliUe  rid- 
ing oottwith  other  boys  who  had  mdaoed  It  on 
tbe  track,  fell  off  and  waa  run  over  aod  killed. 

(September  U,  UOl.) 

Mors.— ZVupan  and  umcarrantabU  tnter/'ennce  fn 
ttanlatitm  tonegliceTue. 

Itisdinonlt  toaee  bowallablUtrcan  be  loourred 
«bete  tbe  defendant  oorporaUon  bad  dime  uotblng 
dlteotly  toproduoetbe  Injury,  and  where  there  was 
an  unantburlzed  tnterfrrenoe  vlth  or  Invasion  of 
fla  rlgbia.  It  ia  true  that  caaee  may  be  found  wbere 
a  different  doctrine  eeema  to  be  upheld,  aa  in  Lyoch 
T.  Nordbt.  1 Q.  B.  !S,  where  an  Infiuit  entered  Into 
a  cart  standing  in  IJie  atreet  and  waa  Injured,  tbe 
owner  was  bold  liable.  Bot  there  Isa  clear  dlatlnc- 
tkMi  between  such  a  caae,  where  tbe  Infant  was 
hwfoUy  Id  the  hlffbway,  which  It  has  the  rigbt  to 
travel  and  use.  and  where  tbe  blameable  oareleae- 
um  of  tbe  defendant  tempted  tbe  chUd  to  amuse 
hlnMolf  with  an  empty  cert  and  a  deserted  horee, 
and  the  caae  at  bar  where  be  la  palpably  invadlmt 
the  premisee  of  another  as  a  mere  trcapaaeer.  In 
tbe  tatter  case  a  party  la  without  the  protection  of 
tbe  taw  except  In  Rpeofad  cases.  1%e  owner  of  land 
mar  dhr  an  excavation  In  bla  own  prenitoea,  not 
•abstantlaUy  adjolnloff  a  pnblio  highway,  and  no 
action  Ilea  amtbiet  him  by  one  wbo  baa  strayed 
off  the  highway tand  fallen  Into  tbe  excavation. 
BardcaaUe  r.  eonth  Torkshbw  B.  Oo. «  Hurlsfc  ft  N. 
«:  aoonaea  v.  Smltb.  SB  L.  J.  CL  P.  aUc  Uott  v. 
WUkes,  8  Bam.  ft  Ald.8M:  Nicholson  v.  Brie  R.  Co. 
U  N.  7.  QHL 

Bat  a  different  rule  prevails  when  the  pit  dug  la 
•a  near  tbe  highway  that  a  person  In  nalng  the 
ame  with  ordinary  caution  may  fall  1  n.  See  Beck 
v-  Chtter, «  H.  Y.  SBS,  where  Hie  authorities  are  re- 
iBwed. 

Wilkin  «Ma-fw»0ii4Md  legal  prtneljpltm. 

Tbe  deoeased  being  a  trespasser,  defendant  would 
not  be  liable  for  hla  deatb  (Wbartno.  Neg.  •  SOS; 
Kobn  V.  Lovett,  M  Oa.  261:  Hurray  t.  McLean,  m 
IH-Sns  Hargreariw Deacon,  n]llcb.a[  Qlllls  v. 
taniylvanla  B.  Oo^  tt  Pa.  ISti;  audthe  Sniamne 
vonrtttf  Fannaylvanla  hat  asserted  that  an  entry 
vpoo  tbe  land  ot  an  unfenred  railroad  company 
stood  upon  tbe  aame  footing  with  an  entry  Into  a 
Bedroom.  Philadelphia  ft  B.  B.  Oo.  r.  BummeU,  U 
SaeHevTork  *B.B.Co.  T.  Skinaer.lS 

In  an  cases,  wlim  a  reoovery  haa  been  sustained 
aiahiat  a  par^  not  immediately  eo&neoted  with  tbe 
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APPEAL  by  defendant  from  a  Jodgment  of 
the  District  Court  for  Salt  Lake  County, 
Id  favor  of  plaintiff  In  an  action  brought  to  re- 
cover damages  for  peisonal  injuries  resulting 
in  death,  and  alleged  to  have  oeen  caused  by 
defendant's  negligent  Suerted, 
Tbe  Encts  are  stated  in  tbe  opinloo. 
Memt.  WlUlama  A  Van  Cott,  for  appel- 
lant; 

If  tbe  Instrument  in  and  of  itself  Is  danger- 
ous, then  tbe  defendant  la  liable  In  rase  it  is 
left  near  a  public  place  and  young  children  are 
Injured  by  reason  of  the  same.  Generally 
speaking,  a  macbioe  dangerous  in  and  of  itself 
would  be  one  that  does  Injury  when  beiog 
tampered  with  In  Its  then  present  condition 
and  without  changing  its  locality  to  an  entirely 
different  one  so  as  to  be  most  advantageoas  to 
do  injury. 

See  J&(fdjf  T.  Misaouri  Pae.  B.  Co.  19  L.  R 
A,  749. 104  Mo.  284. 

Tbis  principle  of  liaUlityls  tbe  one  ncog- 
nlced  by  tbe  authoritio. 

OhkagoAA.B.  Co.  r,  IteLaugklin,  4710. 


Injury,  the  nesHgent  act  was  In  Itself  positively  un- 
lawful,  or  reoklieealy  dangerous.  Lynch  v.  Nurdln, 
1 Q.  a  28,  has  not  been  followed,  nor  Is  it  regarded  as 
authority.  Bartfleld  v.  Boper,  SI  Wend.  016:  Ton». 
wanda  &  Oo.  v.  Mnagar.  B  Daalo.  W,  t  n.  T.  MO. 

EStcUof  an  act  of  moUhsiim  inminmUl^  Oanger- 
OHS. 

Had  tbe  act  of  tbe  defendant  oorporaUon  been  one 
hnmioeiitly  dangerous  to  tbe  Uvea  of  othen.  the  de- 
cision in  the  principal  case  Would  doubtless  have 
been  In  favor  of  the  plaintiff,  within  Oie  principle 
of  the  familiar  rule  stated  by  Sutberhmd  on  Dam- 
ages, vol,  S,  p.  485:  "Where  an  act  of  neglltrpnoo  is 
imminently  dangerous  to  the  lives  of  others  the 
guilty  par^  la  liable  to  the  one  Injured  by  the  neg- 
Uffenoa,  whether  there  be  a  eontiaot  between  them 
violated  l^ttiatiwgllgBoo*  or  not,"  Thenrlndple 
Isllluatratedbytbeoaae  ofThomaav.  Winehester, 
e  N.  y.  aw.  That  was  a  caae  In  which  a  dealer  hi 
drugs  bad  oarelesaly  labeled  a  poison  ae  barmlea 
medtoinch  aad  aent  It,  so  labeled.  Into  the  market. 
It  waa  held  that  the  dealw  was  liable  to  any  person 
who  might  be  injured  by  tbe  use  of  tbe  drug.  In 
considering  what  articles  can  be  roRBrded  immi- 
nently dangerous,  the  same  oomt,  In  Loop  v.  Litch- 
field, 4SN.Y.  967.  aays:  'rrheyarvlnatrumenuand 
artlolea  in  tbelr  nature  onlentetad  to  do  injury  to 
mankind,  and  are  generally  Intended  to  aocom- 
pUsb  that  purpose;  they  are  eaaentlal^and  in  tbelr 
elemenla  Instruments  of  danger."  Boddy  v.  Mis- 
souri Pac  a.  Oo.iSL.B.A.7«,10tilOu»t. 

InLongBddT,HoaidaT,6&iir.L  ftEq.SMI.tbe 
dtotlnotton  Is  recognised  between  an  act  of  negli- 
genoe  Imminently  dangeroua  to  the  Uvea  of  others 
end  one  tbatls  not  so.  In  the  former  inatance,  tbe 
party  guilty  of  the  negligence  Is  liable  to  tbe  party 
Injured;  in  the  latter,  the  negllgmt  par^  is  ItaUe 
only  wtien  his  negligence  is  a  breach  of  oontraot, 
express  or  ImpUed. 

It  cannot  reasonably  be  contended  that  a  rail- 
road oar.  though  supplied  with  defective  brakes,  la 
an  imminently  dangerons  instrument.  tTnlees  put 
In  motion  It  Is  perfectly  hanulass.  and  when  In  mo- 
tion It  Is  not  eesentlaUy  dangerous.  Boddy  v.  Mis- 
sourtFao.B.Co.teL.R.A.746.10tUo.X3i:  Cbloago 
A:A.K.Oo.v.MoLaugbUn,<7IU.a»;  Ourley  v.Ula- 
soun  fan.  B.  Oft  12  Wasb  Bep.  SBOLflO  Ho. 
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965;  Chicago,  B.  A  Q.  R.  Go.  v.  Stumps,  68  HI. 
414;  MeAlpin  v.  PomU.  70  N.  T.  136 ;  8t. 
Louit.  V.  A  T.  H.  R.  Co,  v.  BeU,  81  111.  76;  Pat- 
terson, Railway  Accideot  Law,  pp.  184-188; 
Baltimore  <fi  0.  R.  Co,  v.  Schtoindling,  101  Pa. 
358;  2  Wood,  Railway  Law,  p.  1296:  Central 
Branch  V.  P.  R,  Oo.  v.  Benigh,  2S  Kan.  347. 

The  boya  in  this  case  were  trespassers.  Tbey 
were  not  apon  tbe  public  street  or  sidewalk  or 
upon  their  own  premises,'  but  tbey  went  way 
off  to  8  place  where  they  would  clearly  bet^me 
trespassers  by  going  upon  tbe  appellaot's  prop- 
erty where  tbe  appellant  would  owe  tbem  no 
duty.so  that  thefiolequestion  would  be  brought 
borne,  Was  a  car  of  this  kind  down  bv  tbe  side 
of  the  track,  not  in  a  public  place  and  not  dan- 
gerous of  itself,  such  ao  iastrument  that  the  ap- 
pellant was  bound  to  anticipate  that  boys  could 
firt  the  same  upon  tbe  track  and  be  injured  in 
coDsequence  thereof? 

8ee  MeEachem  v.  Botton  M.  R.  Co.  150 
Mass,  Sin,  and  cases  cited;  Daniels  v.  New 
York  AN.E.R.  Co.  (Haas.)  anU,  p.  348. 

The  son  of  the  resiwndent  was  ^ilty  of  cqu- 
tributoiy  negligence  in  the  premises.  Au  In- 
fant is  held  to  care  according  to  his  age  and 
understanding.  Appellant  should  not  be 
charged  with  greater  care  in  looking  after  a 
boy  of  this  age  than  he  would  be  capable  of 
exercising  towards  himself. 

Master  v.  Chicago,  R.  L  JtP.  R.  C!?.  68  Iowa, 
603;  1  Shearm.  &  Redf.  Neg.  p.  108. 

Mem*.  Sntherbuid'ft  iJndd  for  req;K>nd 
ent. 

Anderwni,  lA,  delivered  the  opinion  of  the 
court: 

Thia  action  is  brought  by  the  plaintiff  to  re- 
cover damages  for  the  death  of  his  son,  aged 
between  eleven  and  twelve  years,  allegea  to 
have  been  caused  by  tbe  negligence  of  tbe  de- 
fendanL  There  was  a  verdict  and  judgment 
In  favor  of  the  plaintiff  for  |4,000,  and  the  de- 
fendant brings  this  appeal  from  tbe  judgment, 
and  from  tbe  order  of  the  court  overruling  a 
motion  for  a  new  trial. 

Tbe  complaint  alleged  that  on  October  11, 
1890.  the  defendant  left  a  hand-car  upon  one 
of  tbe  tracks  of  its  road  within  the  limits  of 
Salt  Lake  City,  and  permitted  It  to  remain 
there  until  tbe  evening  of  October  13,  without 
being  In  any  way  guarded  or  locked,  and  that 
on  the  last  named  date  plainttfTs  son  was  at- 
tracted to  tbe  hand  car,  and  got  on  tbe  same 
with  other  boys,  and  while  riding  down  a 
grade  lost  bis  balance,  and  fell  from  the  car 
and  was  killed.  Tbe  answer  of  the  defendant 
denied  each  and  every  allegation  of  tbe  com- 
plaint. Tbe  evidence  showed  that  tke  defend- 
ant was  constructing  vards  and  side  tracks 
near  tbe  north  limits  of*^ Salt  Lake  City.  That 
on  Sntiminy,  October  11,  1890,  there  was  a  set 
of  hands  flt  work  there,  and  that  about  noon 
of  that  day  they  quit  work,  and  started  back  Lo 
tbe  city  on  a  band-car;  that  on  account  of  suow 
having  fallen  on  tbe  rails,  aud  ao  aaccudiug 
gradc.tbey  were  unable  to  propel  the  car;  that 
tbey  set  tbe  car  off  the  track,  left  it  unlocked, 
and  ramc  hack  to  the  city  on  foot;  tliat  the  car 
wfi.ibed  between  six  and  seven  bundreil  pouncln 
ami  required  four  men  lo  lift  it  from  (be  track, 
th:il  (It  the  point  where  tbey  put  the  band-car 
off  the  ifBck  the  track  la  four  orflve  feet  above 
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the  level  of  the  ground,  and  tbey  placed  it  ao 
that  the  edge  or  tbe  car  would  be  about  six 
feet  from  the  rail;  that  the  place  where  they 
left  the  car  is  about  a  mile  from  the  thickly 
settled  portions  of  the  dty,  and  Uiat  there  are 
no  houses  nearer  than  a  quarter  of  a  mile,  aod 
that  the  ground  is  swampy  and  wet,  and  is  not 
used  nor  suitable  fora  play-ground  for  children; 
that  either  that  afternoon  or  on  Sunday  morn- 
ing some  boys  placed  tbe  car  back  on  the  track. 
On  Sunday  forenoon  a  number  of  boys  were 
playing  with  the  tiaod-car  by  tunning  around 
on  tbe  side  tracks  or  switches,  and  about  3 
o'clock  in  the  afternoon  they  were  joined  by 
plaintiff's  son  and  o^er  boys,  wbeo  tbey  push- 
ed the  car  up  an  ascending  grade,  and  ait  got 
on,  and  started  down  tbe  grade,  and  when  n 
faigb  rate  of  speed  had  been  attained  the  son  of 
plaintiff  either  jumped  or  fell  off  in  front  of 
the  car,  and  was  run  over  and  killed.  Some 
of  the  plaintiff's  witnesses  who  were  on  tbe 
car  at  the  time  of  tbe  accident  testified  that  the 
deceased  jumped  off.  while  others  soy  tbey 
thought  be  lost  his  balance,  and  fell  oa.  The 
ages  of  the  bovs,  as  far  as  it  appears  in  tbe  evi- 
dence, ranged  from  eleven  to  fifteen  year^:. 
In  tbe  opinion  of  tbe  witnesses  the  car  was  run- 
ning at  the  time  of  the  accident  at  a  rate  of 
twenty-five  miles  an  hour,  and  tbe  distanoo 
within  which  thev  stopped  it,  according  to  tbe 
testimony,  was  from  ten  to  seventy-tive  ftet 
from  where  the  accideot  happened.  Jamv.'> 
Morris,  a  witness  for  plaintiff,  lestitled  that 
was  fifteen  years  old;  that  be  was  one  of  (li<; 
boys  on  the  car  when  Robinson  was  kill(»l; 
that  after  tbe  accident  they  look  the  car  off  i  lic 
track;  and  left  it  where  the  other  boys  told  hiiu 
they  got  it.  He  further  testified  that  be. 
other  boys,  had  used  tbe  car  before,  wiUi  tin* 
permission  of  tbe  "b(»s,"  eight  or  ten  times, 
when  tbe  men  were  there  working;  but  the  boan 
never  gave  tbem  permission  to  take  the  cars  and 
ride  on  them  when  the  men  were  not  then.'. 
'  The  defendant  contends  that  no  nefr|i,[cnce 
on  its  part  was  shown,  and  that  the  evMebce  is 
not  sumcient  to  support  the  verdict.  A  liand- 
car,  weighing  six  or  seven  hundred  pounds, 
standing  on  tbe  ground  a  quarter  of  a  mile 
outside  tbe  settled  limits  of  tbe  cii^.  is  not  of 
itself  dangerous;  and  boys  of  suflicient  age  aud 
strengib  to  lift  it  up  an  embankment  four  or 
Ave  feet  high  and  place  it  upon  the  Irack  are 
old  enough  to  fullv  understaiid  and  appredalc 
whatever  danger  there  Is  in  running  upon  tbe 
track.  The  deceased  and  the  other  boys  had 
no  rl^t  to  be  upon  the  defendant's  tracK  med- 
dling with  its  property.  'They  were  leclinically 
trespassers,  and  the  defendant  owed  tbem  no 
duty,  as  in  the  case  of  passengers  or  employes. 
If  the  boys  who  took  thla  car  and  placed  it  on 
the  track  had  found  a  common  wagon  stand- 
ing beside  tbe  road  and  had  hauled  it  to  the 
top  of  a  bill,  removed  or  raised  tbe  tongue,  and 
all  gotten  in  and  let  it  nm  down  the  bill  at 
such  a  reckless  rate  of  speed  as  to  cause  one  of 
their  number  to  become M>  alarmed  as  to  jump 
or  fall  out  and  get  killed;  or  if  they  bad  gone 
on  a  neighbor's  premisea  without  pcm)i«ion. 
and  while  there  bad  taken  a  sled  belonging  to 
him,  and  engaged  in  the  amufement  oilled 
"coasting,"  and  while  so  engaged  one  of  them 
bad  fallen  off  and  Iwcn  run  over  and  killed, — 
it  would  scarcely  be  conteadod  that  the  owner 
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of  tbe  wagon  or  sled  would  be  liable  in  dam- 
ages  for  tbe  injuiy;  and  yet  Id  prindple  those 
cases  would  differ  but  little,  if  any.  from  the 
one  under  oon^deratioo. 

The  case  of  Siovx  OitM  ^P.R  Co,  r.  Bout. 
84  U.  S.  17  Wall.  667.  SI  L.  ed.  745.  dted  hw 
plaintiff,  was  a  case  where  a  tutn-taUe  was  left 
unfastened,  and  a  small  child  was  injured 
while  it  was  being  turned  around.  The  court 
charged  tbe  jury  in  that  case  that,  "if  tbe 
turn-table  in  question,  in  its  couBtruclion  and 
ifae  manner  in  which  it  was  left,  was  not  dan- 

Srous  in  ita  nature,  tbe  defendants  were  not 
ibk  for  neg^gence;"  and  this  inBtniclloa  was 
af^nored  by  the  Supreme  Court  of  the  United 
Statea.  Amachine,  tobe  dangenraa  in  and  (rf 


rM.  FBtnuDrai,     Tatuxb.  W7 

itadf,  must  be  ai  raob  a  character  that  it  can 
only  be  bandied  wUb  safety  by  persons  of  ma- 
ture  years  and  expwieace.  But  we  Uitnk  u 
common  hand-car,  standing  on  the  ground  be* 
side  a  railroad  track,  is  not  a  thing  dangerous 
in  and  of  itself,  which  tbe  railroad  company  la 
required  to  guard  or  lock.  Chicago  A  A.  B. 
Co.  V.  MeLanghtin,  47  III.  365;  Cfiieage,  B.  <£ 
q.  R.  Co.  V.  Stumpt,  66  111.  414. 

We  think  that  to  leave  the  band-car  where 
it  was  left  tn  this  case,  under  the  circumstances, 
was  not  negligence,  and  that  tbe  verdict  is  un- 
supported by  the  evidence. 

The  eauae  i$  reveraed  and  rmtanddd,  and  a 
new  trial  ordered. 

Bl—kbam  and  IKlMrt  Goncur. 


CONNECTICUT  8UPREMB  COURT  OP  ERRORa 


FAIRFIELD  COUNTY  BAR,  et  ret.  Samuel 
FESBENDEN  et  al, 

V. 

Howard  W.  TAYLOR, 

(  Conn  ) 

1.  Atto'raeyB  prutBrring  ehArg-ea 
■Calaat  MiotliT  attomcx  of  unprofee- 
aknml  oocduct,  for  the  purpose  of  barlnv  fa  1m 

disbarred,  need  not  show  that  ther  cxmstttute  a 
committee  appototed  by  tbe  tnr  anoclatlOD  of 
the  eouaty  for  that  purpoae  eltber  to  eiteUlsh 
tbeir  rli^t  to  InaUtute  the  prooeedlng,  or  to  give 
the  court  Jurisdiction. 

S.  Tbm  reeord  In  an  Mthm  acalaat  an 
•ttonwy  to:reeoT«r  mmnay  out  ot  whkfa 
be  was  charged  wltli  defraudinfr  plaintiff,  wtricb 
resulted  Id  a  Jodgment  against  him.  Is  Rdmlarible 
in  t  prooeeding  by  members  of  tbe  bar.  based  on 
the  tranaBcllon  out  of  which  sucb  action  aruee, 

i  to  procure  his  dlabaimcnt  for  unproreselunat 
oonduct,  especially  where  the  complaint  averred 


Note.— iXsbamienf  of  attomeyt. 

An  attomer  Is  an  officer  of  tbe  court  admitted  to 
piactlce  under  tti  nilea.  amenable  to  H.  and  liable 
to  hare  such  relations  sundered  upon  aattofaotory 
evUeooe  of  dlebooeet  profesatonal  oonduct,  haUta 
of  teneral  Inmoralitr,  or  any  such  single  act  of 
eriaeor  vfoe  m  may  show  him  unfitted  for  the 
Irotia  and  oonHdenoe  reposed  In  bia  as  such.  Per- 
cy's Okm,  as  N.  T.  eU;  Hawk.  P.  C.  Bryant's 
(tee.*tN.  H.U5:  ExparU  BronnsaU. 2  Oowp.  sah 
It  Oea  1.  ctaapk  »,  *  Henry  IT.  obap.  18;  Ckse  of 
Austin,  ft  Bawie,  flH;  Com.  r.  XHstarlot  Cl.  Judgve  of 
PUla.BWatto*  8.  872;  DIckea'B  One.  «r  Fa.  U»; 
Mai's  l^ee,  1  Mich.  382. 

He  has  a  right  to  an  opportunity  to  appear  and 
answer  in  bis  own  behalf  before  a  final  jitdgmeot 
anioat  Um:  but  any  notice,  rule,  or  summons  docs 
not  require  the  technical  nloety  In  Um  allegations, 
nor  the  exactness  of  proof,  of  a  erindnal  proceed- 
fng.  Penotwoot  County  Bar  v.  Ktmbalt.  M  Me.  140: 
Letahli  CHe,  1  Unnf.  481. 

It  Is  an  Inherent  power  with  every  court  to  dl»- 
har  an  aKoniey  for  nnprofeaslonal  conduct,  and  In 
s  aeries  of  deoWons  the  following  reaaoca  bavt- 
been  asrigoed:  iernoranoe  of  the  law  (Bryant's 
Ctae.  M  N.  H.  USD:  drawing  ofaeok  on  a  bank  in 
which  tbe  attorney  bad  no  deposit  (Bank  of  Kew 
Toik  V.  ttryker.  1  Wheel.  C  0.880);  Improperly  dis- 
dostng  tnformatlon  received  (Peojrie  t.  Barker.  IB 
HL  a»h  false  repftaentatlona  In  the  form  of  alBda- 
lSL.aA. 


the  existenoe  of  suiA  reoord,  irtiich  tbe  answer 
denied. 

8.  TbeabwdntodUbaraMBtofMaltoiw 
ney  In  JtuUflMl  where  be,  upon  reoeivlDg  an 
usenforoeeble  claim  against  his  own  client. 
caused  a  oomplalnt  to  be  serred  la  tbe  name  of 
another  attocn^  and  then  advlNd  bto  dleot  ttt 
settle,  falseljr  telling  Um,  with  fnU  knoiriadgB  of 
the  facts,  that  tbe  claim  was  good  and. eouM  be 
ooUeeted  out  of  bis  property. 

(January  7, 1881.) 

APPEAL  by  defeudaot  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
diflbarring  nira  from  practice  as  an  attorney. 

The  facts  are  fully  stated  in  tbe  opinion. 
Mr.  H.  S.  Sanford  for  appellant. 
Messr*.  Samuel  Feaaenden,  John  C. 
Chamberlain  and  George  W.  Wheeler* 

for  appellees: 
The  courts  have  been  steadfast  in  tbeir  pro- 


fits by  which  the  court  was  Induced  Improvidentl}- 
to  grant  an  order  {Be  Houghton,  67  Cai.  811);  gross- 
ly atmsive  bragnngn  to  or  in  tiie  presence  of  the 
pneiding  Judge  «B  DowL  Pr.  110);  for  unfaithful 
oonduct  Bs  the  tiuslee  of  an  express  trust  acting 
under  ibe  appolntnent  of  the  oonrt.  People  r. 
Anileton,  105 111.474. 

In  proeeedlnga  to  disbar  an  attorn^  be  can  only 
be  convicted  on  evidenoe  good  at  oommoo  law,  de- 
livered. If  he  oboosee,  In  his  presence,  by  wltoeeseE 
subject  to  orosMxamlnatlon.  Bt  an  Attorney.  83 
N.  T.  1«4. 

Where  an  attorney  employed  by  a  husband  to 
bring  a  divorce  suit  enters  Into  collusion  with  tbe 
wife  to  manufacture  evldeoce.  which  if  not  wholly 
untrue  la  deceptive,  and  thus  to  enable  tbe  bus- 
band  to  procure  a  divorce,  this  la  an  act  of  profes- 
idonal  mleconduot  whloh  authorizes  an  order  dis- 
barrmg  the  attorney.  Ae  Oale,  76  N.  T.  fiS6. 

WIme,  after  the  examination  of  the  evidence.  It 
is  evident.  In  view  of  tbe  respondent's  positive  de- 
nial and  explanation,  that  tbe  evidenoe  is  not  suffi- 
tiL'Dt  to  Justify  his  degradation  and  punishment, 
and  where  tt  further  appears  tbat  the  proceeding 
was  penal  in  Itfl  nature,  a  motion  to  disbar  ebould 
bo  dismined.  Rf  an  Attorney.  1  Hun.  SR. 

Under  a  very  recent  declsloa  by  tbe  supreme 
court  of  the  State  of  New  Twk.  It  appears  that 
while  by  a  special  statutory  enactment  attor- 
neys and  ouuosokua  are  declared  to  be  Jiuliotal  ofB- 
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tectlon  of  tbe  IntefiTity  of  the  liar,  and  hive 
aniformly  bdd  that  groes  violation  of  the  con- 
fidence of  a  client  is  good  grouod  for  disbar- 
ment. 

mtnmt  T.  Proetor^  71  Me.  388;  ib  Martin,  6 
Beav.  887;  SMin  t.  Book,  96  Kan.  807;  Ocod- 
win  Y.  GtnneB,  2  Coll.  C.  C.  467;  St  WwH,  88 
Mich.  800;  8taU  v.  Burr,  19  Neb.  fiOS;  Re  Ftt- 
erton,  8  Paige.  510,  8  L.  ed.  252;  People  v. 
Ooodrieh.  19  III.  148.  See  iwfo  to  Btatt  v. 
Sirke,  95  Am.  Dec.  840,  13  Fla.  278. 

In  the  absence  of  specific  provision  to  the 
contraiy,  the  power  of  removal  la  commensu- 
rate with  the  power  of  appointment. 

Penobscot  County  Bar  v.  KimbaU,  64 Me.  147; 
Ex  parte  Garland,  71  U.  S.  4  WalL  878, 18  L. 
ed.  870;  Be  Austin,  0  Rawle,  208. 

AadrewB.  CA. ddivered  the  opinion  of 

thp  court: 

The  apppllant  was  an  attomey-at-law  resid- 
ioK  at  Danbury,  and  practicing  In  Fairfield 
County.  He  was  displaced  from  beinff  an  at- 
torney by  an  order  of  the  superior  court  in  that 
couDty  made  on  the  18th  day  of  May,  1890. 
From  that  order  lie  has  appealed  to  this  court, 
Section  784  of  the  Oeneral  Statutes  provides  as 
follows:  "The  superior  court  may  admit  and 
cause  to  be  sworn  as  attorneys  such  persons  as 
are  qualified  therefor,  agreeably  to  the  rules 
establisbed  by  the  Judges  of  said  court;  and  no 
otiier  person  than  an  attorney  so  admtUed 
sball  plead  at  the  bar  of  any  court  in  this  State, 
except  In  his  own  cause;  and  said  judges  may 
establish  rules  relative  to  tite  admission,  qnalt- 
ficatioDs.  practice,  and  removal  of  attorneys." 
Section  785  provides  that  "attorneys  admitted 
by  the  supenor  court  shall  be  attorneys  of  all 
courts,  and  shall  be  subject  to  the  nilea  and 
orders  of  the  courts  beiore  which  they  act, 
which  may  fine  them  for  transgressitig  any  such 
rule  or  order,  not  exceeding  one  hundred  dot- 
lare  for  any  offense,  and  may  suspend  or  dis- 
place them  for  just  cauie."  Aa  U  seen  from 
these  Becifons,  the  superior  court  alone  has 
power  to  admit  persons  to  be  attom«y8>at-iaw, 
and  the  persons  so  admitted  are  attorneys  in  all 


the  courts  of  the  Stale.  Any  other  court  than 
the  superior  court  may  fine  an  attorney  tor 
transgressing  its  rules,  and  doubHeis  haa  the 

Eower  to  forbid  him  from  appearing  twfore  it; 
ut  only  the  superior  court  can  make  an  order 
cft  total  suspension  or  displacement.  In  tha 
absence  of  specific  [HDvisioni  to  the  oontrary, 
the  power  of  removal  is,  from  Its  nature,  com- 
meneuTBte  with  the  power  of  appohttmeot. 
There  is  no  statute  autnoridng  an  api)eal  from 
an  order  by  the  snperior  court  suspending  or 
diwlaciog  an  attorney;  nor,  so  far  as  we  are 
able  to  lean,  Is  there  any  usage  permitting  it. 
Bach  orders  bave  been  made  many  times  in  the 
superior  court,  and  tills  is  the  first  instance  in 
which  any  attem[rt  haa  been  made  to  take  an 
appeal  from  one  of  them  to  the  court  of  errors. 
Such  an  order,  although  it  is  a  judicial  art, 
has  in  it  so  much  that  is  of  a  discretionary  nat- 
ure as  to  suggest  great  difficulties  in  an  ap- 
peal. It  is  a  discretion,  too,. that  ought  to 
be  exercised  with  great  moderation  and  care. 
But  sometimes  it  must  be  exercised,  and  no 
other  tribunal  can  decide  in  a  case  of  removal 
from  the  bar  with  the  same  measure  of  Infor- 
mation astbecourt  itsell  A  revising  tribunal, 
if  there  he  such  a  one,  would  feel  the  delicacy 
of  interposing  its  authority,  and  do  so  only  In 
a  plain  case.  In  this  case  all  objection  to  the 
appeal* Is  ex|H«S8ly  waived,  and  af^WKntly 
with  the  approval  of  tbe  judge  of  the  superior 
court  who  made  the  order.  We  have  there- 
fore concluded  to  examine  IL 

The  case  is  this;  Certain  attorneys  practio- 
tng  in  Fairfield  County,  describing  themselves 
to  oe  a  committee  of  tbe  bar  of  that  oHintT, 
made  a  presentment  to  the  superior  court  ui 
tbat  county,  in  tbe  form  of  a  complaint,  there- 
in charging  tbe  appellant  with  fraud  atid  with 
other  unprofessional  conduct;  and  that  be  bad 
l)een  sura  by  Margaret  and  David  Sprague, 
who  claimed  to  have  been  bis  clients,  and  that 
in  a  matter  concerning  which  they  had  asked 
and  followed  his  profesdonat  advice  be  had 
defrauded  them  out  of  a  large  sum  of  money; 
that  a  trial  bad  been  had  before  the  superior 
court  in  tbat  county  at  a  former  seedon,  and  a 


oers.  ret  the  exercdse  of  theae  f  unotiona  Is  not  to  be 
cocstmed  asmalctnc  tbem  ottoe  holders  or  tbeoiu- 
todiansot  a  public  trust  In  UieooiietttuUonal  use 
of  the  term,  but  ther  are  deemed  to  be  oIBowb  of 
the  court  ezeroMiiff  a  privilege  or  franohtoe,  but 
suttlect  at  all  ttmee  to  dMwrnient  for  unprofw- 
atonal  oontect.  fieBMUi,KIM.  T.  B.It.174. 

Under  a  convlotfra  of  an  offense  reooffniaed  In 
law  to  be  iDfamons,  sulBcfent  frouod  Is  dtoolosed 
for  tbe  dtibannent  of  the  attom^  aa  oonvloted. 
Be  MoCarthr,  a  Ml^  71. 

It  la  well  aBttledtbatattomeraaiideomiBelora-at- 
law  should  be  claartfled  and  designaled  as  Judicial 
offloers.  Tbejr  are  eubjeet  at  all  times  to  removal 
or  tuspensloo  for  a  Just  oaose  ebown,  end  wfaeo 
cbamed  with  de;»lt,  nuUpractloe,  or  misdemeanor, 
they  ahould  be  slven  an  opportunity  to  defend. 
Tbe  offlce  of  sttomey  and  counselor  beoomea  va- 
cant upon  the  oonvtcUon  of  tlie  Incumbent  of  an 
iofamous  crime.  Re  Nlka,  48  How.  Pr.  246. 

Tbe  dootrine  of  Austin's  Case.  6  Bawle,  in,  la, 
that  the  power  of  the  oourt  maj  be  aaordsed 
•oatast  attomeys4it-law.  elllter  for  a  oontempc 
wbicta  is  an  oOeoae  asatnst  tbe  oourt  ttaelf,  or  for 
UDfltneai  whkli  iHsqaaltllea  tbe  attomer  from  su- 
ing tbe  offloe  {noperljr.  it  an  attorney  should,  by 
a  series  of  unpeoCaarional  aeta,  form  a  character 
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whtob  noMs  fain  tar  aaneiatfon  wltb  the  fair  and 
honorable  men  of  tbe  profeaiioa,  saob  unfltnaas. 
the  result  of  batrttnal  praotioes,  may  be  made  tbe 
subject  of  Inquiry  by  tbe  eoortandexpulsioa  from 
tbe  bar.  But  an  act  merely  disoredltable,  but  not 
Infamous,  while  It  would  loae  a  member  of  the  bar 
tbe  favor  and  oountetianoe  of  tb"  higb-mlnded 
moD  of  tbe  professloD,  oannot  of  Itself  give  Juris- 
diction to  tbe  court  to  take  Judicial  eognfaaneeot 
It.  and  expel  blm  from  Ms  ofltoet  DMrna*  ChBe^  W 
Pa.  IflS.  B  Am.  Bep.  4X0. 

The  power  to  disbar  an  attonM^lB  posssMedbr 
all  ooorts  wblob  bav*  authority  to  admit  attomeya 
tn  practioe.  Bat  It  is  a  power  whlidi  abouM  oaJy 
be  exerolaed  for  the  moot  welirfaty  veaaoos,  suoh  m 
would  render  tbe  oonUnuanoe  of  the  attorney  tn 
practioe  iaoompatlble  wttta  a  proper  respeot  of  tbe 
court  for  Itself,  or  a  proper  reiant  fbrttielotesTi- 
tr  of  the  profeeslon.  And  It  has  been  said  that  a 
removal  from  the  bar  tbonld  never  be  decreed 
where  any  punWiinentlem  aevere  stieh  aarapri- 
mand,  tsmponur  snqwnslon,  or  flne  would  a». 
eompUafatbeenddertred.  8eeBMdlerT.PlBtaav,ai 
tr.  S.  U  Wall «,»  L.  ed.  648;  Aa  ports  eariaud,  n 
U.S.  4  Wall.  S88,  18 L.  ed.  188: Sr  parts Borr.BC 
&  9  Wheat.  6M.  <  L.  ed.  UHI  Walt,  Ant.  *  Dec  «& 
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jadfRnent  rendered  in  favor  of  the  aaid 
Spnunies  torecoverof  the  appellant  the  sum  of 
$2,238.75  for  BDch  fraud.  A  copy  of  the  en- 
tire record  tn  that  oaae,  the  complaint,  plead- 
iegf,  flndiag  of  ftcta,  and  ;^dfpieot,  was  at* 
tacbed  to  and  nukle  a  part  of  tne  preaentmeDt 
so  node  by  them.  UfMn  that  preaeotmeat  the 
superior  court  made  an  order  of  notice  to  the 
appellant,  reoulriog  bha  to  appear  on  a  day 
aamedto  nuike  answer  thereto.  On  the  day 
BO  named  the  appdlantdld  appear  with  conn* 
sf),  made  an  answer  denying  all  the  material 
«l)e«atioos  of  the  preeentmeiit,  and  waa  fnlly 
beard.  At  the  hearing  the  attorneys  who  had 
preferred  the  cbarffes  appeared  to  prosecute 
them.  They  offered  a  duly  certified  copy  of 
tbe  record,  a  copy  of  which  had  beea  set  out  la 
and  made  a  part  of  tbeir  chaises,  and  also  the 
testimony  of  wibiesses  to  prove  tbe  charges 
Ibey  had  made,  and  also  the  truth  of  the  IbioKs 
arerred  in  the  complaint  of  tlie  said  Daniel 
and  Margaret  Sprwie.  The  appellant  was 
also  fully  beard  in  nis  exculpation.  All  tbe 
evidence  he  offered  waa  received  without  ob- 
jection, and  tbe  matter  was  argued  at  lea^Ui 
10  bis  behalf  by  counsel.  The  court  made  a 
finding  <^  faclSt  and  tendeied  a  jadgraent  that 
tbe  aMellant  be  disbarred  and  rorever  prohib- 
ited from  practicing  law  before  the  courts  of 
tbte  BiHle. 

At  the  commencement  of  the  hearing  the 
committee  who  bad  made  the  charges  proposed 
to  offer  evidence  «f  thdrappointinent  as  a  com- 
mittee of  the  Bar,  and  for  that  purpose  bad 
tbe  Kcorda  of  the  Bar  in  conrt.  and  ao  staled. 
The  court  ruled  that  such  evidence  was  not 
required,  but  that  the  court  would  recognize 
the  peraona  named,  they  being  known  Ut  tbe 
conrt  as  members  of  the  Bar,  as  proper  persons 
to  prefer  the  charges  and  to  present  tbe  matter 
tb^n  contained  to  tbe  court.  Tbis  ruling 
was  objected  to,  and  ia  the  first  EsasoD  of  dp- 
pnl.  There  is  no  force  to  tbe  objection. 
Wtafie  it  would  have  been  well  enough,  per- 
baps,  to  have  received  tbat  record,  it  would 
have  been  wholly  without  slcniflcanoe.  It  waa 
thednt^  of  tbe  attorneys,  if  they  knew  of  un- 
professional conduct  by  tbe  appellant  w  any 
o»her  atlomey,  to  bring  it  to  the  attenUon  in 
flw  coort.  An  appofaitment  tbe  Bar  to  do 
that  whidi  It  waa  uieir  duty  to  do  witboot  any 
appolnUnent- could  give  tbem  no  added  author- 
ity. Nor  was  any  such  appointment  necessary 
to  rive  the  court  jurisdiction.  Tbe  court 
might  summon  tbe  appellant  to  a  bearing  upon 
any  information  It  baa  that  it  deemed  worthy 
of  credit,  whether  ft  came  from  lawyers  or 
laymen.  The  manner  Id  which  the  proceeding 
should  be  coodncted,  so  that  it  be  without  op- 
wcasioD  or  injustice  was  for  the  court  itself. 
2EaMr<«  Walt.  107TJ.  &  806.  27  L.  ed.  55d. 

TlieaKielknt  alao  objected  to  the  record  of 
the  ease  brou^t  by  Daniel  and  Margaret 
Sprague  against  him  being  read,  and  furthm 
objected  to  tbe  finding  of  tbe  facta  therein  as 
not  being  a  part  of  the  record.  It  la  to  be  ob 
served  tmit  uie  finding  of  tbe  facts  In  that  case 
is  made  a  part  of  the  record  by  tbe  order  of  tbe 
Judge  who  heard  tbe  cauae.  There  has  been 
among  tbe  statutes  of  tbe  State  ever  aince  1664 
a  provision  that  a  flodiog  of  facts  may  be  made 
a  part  of  the  record  by  aocb  an  order.  Acts 
1W4,  duip.  40,  p.  47.  Thte  provision  maj  be 
IS  L.  a  A. 
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found  in  the  Revision  of  1S75.  at  page  *4i,  % 
8.  It  ,  is  in  substance  reproduced  in  the  Prac- 
tice Act  (Acta  1878,  p.  488,  g  90),  and  ia  now 
section  1111  of  tbe  General  Btatuias  of  )889. 
Tbe  objecHoD  to  the  neord  as  a  whole  is  that 
It  was  between  other  parlies, — re$  inter  alio$ 
aeta.  This  objection  baa  in  it  a  tinge  of  sopb- 
istrv.  It  turns  aside  from  tbe  purptwex  for 
wbich  tlie  hearing  was  had.    It  was  an  iovesti- 

Stion  by  the  court  into  tbe  conduct  of  one  of 
own  officers,  not  the  trial  of  an  a'-lioo  or 
suit  Neither  the  whole  Bar  of  Fairfield 
County  nor  its  committee  were  panies  to  an  ac- 
tion in  any  proper  sense.  They  were  not  proB> 
ecuting  any  mattn  of  tbelr  own.  Tbcy  were 
not  piaintifEa.  They  were  performing  tbeir 
aworo  duty  to  tbe  court  by  brini^Dg  to  ita 
knowlcd;;e  tbe  misdojoKS  of  one  of  its  agents. 
But  if  tliat  committee  be  regardei)  as  a  party, 
and  awlying  the  strictest  technical  rule,  the 
record  was  admissible.  One  of  the  avermeota 
of  the  complaint  was  the  ezistcooe  of  a  certain 
record ,  Tbat  avprmeot  was  denied.  On  such 
an  issue  tbe  plaintiffa  migtit  sureiv'  offer  tbe 
best  possible  evidence  there  could  be  of  the 
truth  of  tbeir  allegatiuis.  Tbe  existence  of 
such  a  record  as  was  averred  in  the  complaint 
was  pnyted  by  the  prDduetiOD  of  a  cnpy.  For 
that  purpose  tbe  miole  record  waa  admissible. 
And  it  does  not  appear  to  bare  bi-en  offwed  or 
lued  for  any  other  purpoae.  The  court  seenas 
to  have  been  careful  to  limit  it  to  its  proper  ef* 
feot.  Ail  Ibo  other  parta  of  tbe  case  were 
proved  bjr  otber  Hid  appropitele  evtdenoe.  - 

It  is  true  that  the  eiiarges  contained  in  the 
present  complaint  are  substantially  tbe  same  as 
thoae  contained  in  the  Spragne  complaiat; 
Tbey  go  ovtr  tbe  same  grooodj  and  their  truth 
or  falsity  was  involved  in  tbis  iavestigation. 
To  jnove  tbem  the  evidence  of  witnesses  was 
offered  and  received,  and  the  finding  of  tbe 
court  in  tids'case  is  based  exclusively  on  their 
testimony.  But  these  charges  did  not  contain 
tbe  whole  issi^o.  ^  The  ultimate  queation  lay 
beyond  tbem.  The  real  question  was  whether 
or  not  the  appellant  was  a  fit  person  (o  be 
longer  allowed  the  privileges  of  belOg  an  attor- 
ney. And  on  that  question  tbe  fact  of  tbe  ex- 
iatence  of  such  a  record'  would  be  legitimate 
and  ctwent  ertdeacft 

TfaBlmsiMan  erafptofc-h  that  thtf  coaA 
erred  in  rendering  a  Jad^nent  «f  diabarment. 
Instead  of  suspenMon  only  for  a  reasonable  and 
staled  period.  Ezaminra  somewhat  more  in 
detail,  the  record  shows  tbat  prior  to  Jannaiy, 
1886,  the  appellant  had  had  such  professtonal 
relations  with  Ha^aret  and  Danwl  Sprague 
that  he  believed  they  Would  come  to  htm  for 

grofessional  advice  and  assistance  if  they  sbouljl 
ave  any  law  business.  In  that  month  be  en- 
gaeed  to  collect  a  judgment  rendered  in  the 
Supreme  Court  in  DuAcbeea  County,  in  tbe 
State  of  New  York,  against  the  sJd  Daniel 
Sprague,  and  owned  by  one  Bmeline  Kent,  for 
tbe  amount  of  $l,848.w,  with  interest  thereon 
from  and  after  1874.  The  appellant  was  an- 
tborized  to  settle  for  tl.OOO  net  to  the  owner 
of  tbe  Judgment,  ana  was  to  receive  for  bis 
own  services  all  he  could  obtain  over  |l,000, 
up  to  |1,500,  and  one  third  of  tbe  amount  cjl- 
lected  in  excess  of  tbe  latter  sum.  Daniel  uf.^. 
Marttaret  Sprague  were  husband  and  viic. 
Daniel  had  no  property;  Hsfguet  had  khbd 
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ptoMHj.  In  order  to  deceive  the  Sfvaguee. 
and  to  cause  Uiem  to  beUeve,  if  tbey  ifaould 
come  to  him  for  advice  ta  aaslfltaiioe,  that  be 
vas  not  employed  to  collect  Ihe  judgioGnt,  tbe 
Appellant  drew  up  and  caused  to  be  issued  by 
anoiber  altomeT  a  (»inplaiot  against  Daniel 
and  Margaret  Sptague  in  favor  of  tbe  said 
BmellDe  Kent,  to  recover  the  amount  due  on 
tbe  judgment.  Upon  this  complaint  the  prop- 
erty of  Margaret  Sprague  was  attached.  As 
soon  as  It  was  served  tbe  Spragues  came  to 
the  appellant,  and  retained  bim  as  their  coun- 
sel. He  accepted  that  employment.  He  went 
to  Dutcbees  County,  and  there  learned  tbat 
Margaret  Sprague  was  not  liable  on  the  jude- 
ment.  On  his  return  be  falsely  stated  to  Mr. 
and  Mn.  Sprague  that  she  was  liable  on  it,  and 
that  her  property  could  be  taken  for  it  in  the 
suit  that  Dta  been  served  on  them,  and  advised 
them  to  settle  that  suit  on  the  most  favorable 
terms  they  could.  Relyiug  ou  that  advice 
ibey  did  settle,  the  said  Margaret  laying  of 
her  own  money  the  sum  of  $1,875  in  settle- 
ment, of  which  sum  the  ^pellant  received  tbe 
stipulated  proportion.  The  appellant  knew 
that  from  the  time  of  her  employment  of  bim 
as  aforesaid  until  tbe  settlement  of  the  suit 
tbe  said  Margaret  relied  upon  him  as  her  coun- 
sel, and  believed  him  to  be  acting  solely  iu  her 
interest  and  behalf.  He  was,  however,  at  that 
time  acting  for  and  in  behalf  of  said  Emelioe 
Kent,  idalntiff  in  the  suit,  whidi  the  Spragues 
did  not  koow.  It  is  hardly  posdble  to  charac- 
terize such  conduct  by  an  attomey-ai-law  in 
meaaured  terms.  That  it  was  a  gross  violation 
of  the  attorney's  oath  is  only  a  moderate  state- 
ment. Tbat  it  manifested  a  low  conditicm  of 
moral  seosibiUty  is  tiue,  and  tbat  it  showed 


tlie  appellaat  to  iM  utterSr  wanting  in  tbe 
qufllitiM  whicb  would  eotille  liim  to  public 
couBdenoe  is  also  true.  It  Is  not  cnougb  for 
an  attorney  that  he  be  honest  He  must  be 
tbat,  and  more.  He  must  be  believed  to  be 
honest.  It  is  absolutely  essential  to  the  use- 
fulness of  an  attorney  that  he  be  entitled  to  tbe 
coofldeoce  of  the  oommuDity  wherein  he  prac- 
tices. If  be  so  conducts  himself  io  bis  profea- 
slon  tliat  be  does  not  deserve  that  oraifldence,  be 
is  no  longer  an  aid  to  the  court  nor  a  safe  guide 
to  his  clients.  A  lawyer  needs,  indeed,  to  be 
learned.  It  would  be  well  if  he  coutd  be 
learned  in  all  tbe  lesniing  of  tbe  schools.  There 
is  nothing  to  whicb  the  wit  of  man  has  beeo 
tiuned  that  may  not  become  Uie  sul^ect  of  hla 
inquiries.  Then,  of  course,  he  must  be  spe- 
cially skilled  in  the  books  and  rules  of  his  own 
profession.  And  he  must  have  prudence,  and 
tact  to  use  his  learning,  and  foresight,  and  in  ' 
duslry,  and  courage.  But  all  these  may  exist 
in  a  moderate  degree,  and  yet  he  may  be  a 
creditable  and  useful  member  of  the  profes- 
sion, so  long  as  tbe  practice  is  to  bim  a  cleao 
and  honest  function.  But  possessiag  all  these 
great  faculties,  if  once  tbe  practice  becomes  to 
□im  a  mere  "brawl  for  hire,"  or  a  system  of 
legalized  plunder  where  craft  and  not  con- 
science is  the  rule,  and  vbere  falsehood  and 
not  truth  is  tbe  means  by  which  to  gain  his  ends, 
then  be  bas  forfeited  all  right  to  be  as  officer 
in  any  court  of  Jostioe,  or  to  be  numbered 
among  the  members  of  an  hooorable  profea- 
sioo. 

There  ii  no  error  in  tbejudgnwtt  wmplainea 

of. 

Tbe  other  Judges  eoncumd. 


MICHIQAN  SUPREME  COURT. 


Daniel  LOYEJOY  et  at. 
Jacob  HICHEL6.  Appt. 

'<  mob  > 

1.  The  pHoe  teed  »  oombta*tto&  of 
wmifhirtisrere  vltb  sole  refeeeiioe  to  tt>eir 
own  jntewsia  will  not  covera  m  detennlnliw : 


Non— JVofwre  ef  rtmnopoUte;  jprtae  faed  Iw  on 

til«0al  comMnothm  w  wM. 
A  monopoly  Is  a  menace  to  the  putdic  Its  ob- 
ject and  dlx«ot  teodency  are  to  prevent  free  and  fair 
competttfon,  and  oontrol  prices  throughout  the 
natloaal  domain.  It  Is  no  answer  to  my  that  ttbas 
In  fact  reduced  ttie  pricee.'  That  policy  may  have 
Drd  neceosarr  to  oruAoiMnpetltknL  Tbe  fact  ex- 
ists tbat  It  rests  In  tbedlMitetiooof  afconMaatton 
toralse  tin  priee  to  an  eKOrtifmnt  dearee.  Boeb 
combinations  have  frequentljt  been  eoodemaed  by 
Donrts  as  nIItawJ^ll,'  and  aantnst  pubUc  policy- 
AJger  V.  Tbaobea,  19  Plok.  U;  Stanton  v.  Allen,  6 
jOenlo,  4M:  Pmtral  <Hilo  Salt  Co.  v.  fiuthrie.  86 
Ohio  St.  mti  Hooker  v.  Yandewater,  i  Deoio,  SO: 
Morris  Run  Coal  Co.  v.  Barday  Ooal  Co.  68  Pa.  186: 
Craft  T.  HoOonoughf,  79111.816;  Hanitab  V.  Flfe.:^ 
Hloh.  m. 

Suoh  a  oomtrtnatlon  to  effect  sneh  a  pnrpose  Is 
iDimical  to  tl»e  Intereett  of  tbe  pabUc,  and  aO  con- 
taaetsdesigiiMtoeffeet  aaefe  wtk  aUanooKnry 

»  L.KA. 


what  a  purchaser  from  one  ol  them  sbouM  pay 
for  Koodt  which  beordered  and  received,  wllkiout 
any  agreement  as  to  price. 
S.  ArgrnmeBtsbttTe  eoBBeat  on  the  «vl> 
deiMie  in  tlie  charge  to  tbe  jury,  tbe  obvioiu 
tendency  of  wblota.ls  tooonvey  tbejudae^  tm- 
preeslott  resardlas  tbe  testlnioor  and  to  gf  %-e  di- 
reotion  to  tbe  verdict,  is  erroneous. 
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to  public  policy,  and  tJiereforc  illegal.  Thh  Is  too 
well  settled  by  adjudicated  cases  to  be  queeUoned 
at  thta  day.  People  v.  Fleher,  14  Wend.  0:  Morrte 
Hun  Coal  Co.  v.  Barclay  Coal  Co.  M  Fa.  178;  Sara- 
tofFB  County  Bank  v.  Klny.  U  tr.  T.  6T. 

Modern  adjudfcatkma  have  declared  that  all 
aareements  tending  to  monopoly,  or  restraint  of 
trade,  or  tbat  have  for  tbeic  prltnary  intent  the 
destrucMoD  of  oompetttlve  bnslaem  and  a  eonse- 
qneot  ioorease  <tfinioe  In  tiw  laatfcet  value  irf  corn- 
moditles,  are  injurious  to  tbe  coonterclal  interests 
or  tbe  oouQtrr,  are  contrary  to  public  policy,  and. 
therefore  void.  Aodeison  v.  Jett,  W  Ky.  — :  At- 
not  v.  Ptttston  ft  E.  Coal  Co.  68  N.  7. 606;  Booker 
V.  Yandewater.  4  Deoio,  8U;  People  v.  Chicago  O. 
Trust  Co.  41  Att>.  L.  J.  88;  Leonard  v.  Poole.  4  L.  R. 
A.  TS8, 114  N.  Y.  871;  Staotoo  v.  Allen,  8  Deuio,  434: 
Texas  ft  P.  R.  Co.  v.  Southern  Fao.  R.  Co.  41  La. 
Ann.  sio;  Oancey  v.  Onondaga  F.  8.  Hfg.  COi  18 
BartK  aOBt  Peoide  v.  Hebar,  14  Wend.  t>-l»:  Wataon 
T.  Harlem  ft  N.  Y.  Mav.  Co.  M  Bow.  Fr.  <«&;  Geo. 
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EBROR  to  the  Circuit  Court  for  TTayne 
Connty  to  review  a  judgment  In  favor  of 
plaintiffs  in  an  action  brou^t  to  recover  tbe 
Talue  of  certain  knifes,  wbtcb  had  been  sold 
and  delivered  to  defendant  without  any  agree- 
meutaa  to  price,  in  wbich  defendant  claimed 
that  the  orice  oluirged  and  recovered  was  too 
Ugfa.  Enerted. 
1  be  facia  are  stated  in  the  opinions. 
Mmrt.  Cotwl7.  Haybnrj^  ft  Laekin^, 
for  appellant: 

Tbe  t  ourt  erred  in  tbat  it  clearly  and  dis- 
lincdy  indicated  to  the  jury  its  opinion  of  the 
facts  of  the  case,  and  the  verdict  which  it 
tliought  ought  to  be  rendered,  and  to  making 
an  attack  upon  tbe  ciediUUty  of  the  defendant 
WAeeUr  r.  Wattaee,  58  Hich.  855;  Btekardt 
r.  FvUer,  88  Uicb.  658;  People  v.  Qaatro,  75 


Mich.  Marquette,  H.  A  0.  R.  Co.  v.  Kirk- 
wood,  45  Micb.  51;  People  v.  Lyons,  49  Micb. 
82;  Peoptey.  Coteriek,  67  Mich.  862;  Ofiate  v. 
Buhl  iron  Works,  55  Hich.  1S9;  Baffee  r, 
Somer,  86  Mich.  876;  F»rrott  v.  Shearer,  IT 
Mich.  54;  BneJtaood  v.  Sroten,  83  Mich.  107; 
Davis  V.  Gerber,  60  Mich.  246. 

It  was  en  or  to  charge  tbe  jury:  "  It  !■  a 
question  of  fact,  to  be  delennmeu  from  what 
took  place  between  these  men,  whether  the 
association  was  unlawful  or  not." 

The  Indisputable  facts  were  such  tbat  any 
disintereatea  person  would  at  once  pronounce 
tbe  association  an  Institution  having  for  its 
sole  end,  aim,  and  object  tbe  crushinc  out  of 
competltton  and  the  malntaiDiog  of  pnces. 

Bee  BMiardton  v.  SiM.  6  L.  R  A.  407,  77 
Micb.  683. 


tnl  Ohio  ^Blt  Co.  V.  Gutbrie.  36  Ohio  St.  072:  CoUe« 
r.  Trow  City  D.  Co.  11  Hun.  8a7;  Morris  Run  Coal 
Cta.  V.  Bandar  Ooal  Go.  8B  Fa.  18^  Craft  HeCon- 
oaghr,  79  HI.  88^  Santa  Caia  Taller,  U.  *  L.  Co.  t* 
Hares,  n  Cbl.  S87, 9  Am.  BL  Rep.  211:  Raj  v.  Maok- 
ID,  100  IIL  2M;  Hilton  v.  Sckerater,  S  El.  &  Bl.  47: 
People  V.  Stepbeos.  71  N.  T.  645:  Hartford  ft  N. 
B.B.CO.T.  HewToA  ftH.H.  &O0.8E0W.  <U; 
Gtatml  a.  Co,  T.  OoIHds,  40  Oa.  58%  Saratoga 
Countr  Bank  v.  King,  44  N.  T.  87:  The  Case  of 
Monopolies,  II  Coke.  64b;  India  Bagging  Ano. 
T.  Kook.  U  La.  Aon.  168;  Barniond  v.  Leavttt, « 
Mtcb.447. 

la  Morris  Bun  Coal  Oo.  v.  Barolar  CoalCo.,  68Fa. 
in,  five  ooal  oompaolee  entered  into  ao  agreement 
to  divMe  two  ooal  reglooa  of  whtoh  they  bad  tbe 
ooatrol,  to  appoint  a  oommittee  to  take  cbarite  of 
Itetr  iatacests,  whtoh  was  to  deckle  an  questtons, 
and  appotnt  a  general  agent,  tbroagh  whom  tbe 
coal  Btoed  was  to  be  delivered.  Bach  corporation 
was  to  deliver  Its  proportloo  at  Its  own  ooet  in  the 
different  markets  at  siHdi  time  and  to  such  persons 
■a  ibe  oommfttee  might  dlnot;  and  tbe  omnmlttae 
was  empowoed  to  adluacprtoeaandfteli^ta  ud 
enter  into  agreementi  with  other  oompanles,  by 
which  the  oompenlee  might  aell  their  coal  them- 
•dvce  only  to  the  extent  of  their  proportion,  and 
at  prleee  adjusted  by  the  committee,  and  Uie  agent 
tnauspspd  ahlpmenta  tiyettber,  beyond  tbelrpro- 
portkm.  tiM  -prtoes  to  be  avemged  and  payments 
■ade  to  tboae  In  arrear  by  tboee  tn  excess,  and 
nettber  to  sell  ooal  otherwise  than  as  agreed  upon. 
lUa  agreement  waabdld  by  the  court  to  be  void, 
and  Incapable  of  being  oarried  into  etiect.  It  WM 
Mi  to  GDDtemplate  a  business  anangement  in- 
lurlouB  to  trade  and  GOmmeroe,  and  for  that  reason 
liKapable  of  being  legally  supported.  See  People 
T.  Nortli  lUver  Sugar  Ref.  Co.  5  L.  R.  A.  386, 54 
Hon,  364. 

As  to  the  ill^Hty  of  contracts  In  restraint  of 
tnde,  see  notet  to  Horresboff  v.  Boutineau  (R.  I.)  8 
L.  B.  A.  tflB;  RksbardeoD  v.  Bubl  tUloh.) «  L.  R.  A. 
».  O-nM  y.  ones  (H.  a)  4  U  R.  A.  154:  People  v. 
North  Bhrer  Sugar  Ref.  Oo.  <N.  Y.H  1^  H.  A.  m 
OoltC  Je8.P.  R.O0.V.  State rcex.)l  L.R.  A.SM 
iMlie  V.  UrlDard  iN.  T.)  1 L.  R.  A.  tfS. 

Market  prUe.  ham  ^ttrmlned. 

The  market  prioe  of  a  merchantable  commodity 
may  be  determined  as  well  by  offers  to  sell,  made 
t>T  rtoaSers  In  the  ordloary  course  of  buBlnees,  as  by 
acUml  sale,  and  statements  of  dealers  in  nnawer  to 
iBqolriea  as  to  price  are  competent  evidence.  Hor- 
rtaon  V.  aiover.  It  K.  T.  4U. 

Tike  meantag  of  "market  prloe,"  of  "value  of  sn 
■rtlele,**  Is  tbe  prloe  at  whtoh  suob  artlotes  are  sold 
aad  pnrobased,  otear  of  every  charge  Init  such  at 
is  Wd  upon  tt  at  tbe  time  oC  sale.  IMsiathegcn. 
18UR.A. 


erat  meaning  of  tbe  expression.  Goodwin  r. 
United  SUtes,  2  Wash.  C.  a  4aBL 

The  "actual  market  value"  Is  the'prioe  which  the 
owner  or  producer  of  the  goods  is  wQltog  to  re> 
oelve  for  them.  If  they  are  sold  In  the  ordinary 
oouTse  of  trade— the  prices  which  tbe  porobaeer 
must  pay  to  get  them.  Be  8IO0  Casea  of  Cham- 
pagne.! Ben.  «1. 

In  Loih  T.  Ihruae,  4  Wend.  814,  Oie  wttueaa,  who 
testtfled  as  to  the  market  price,  bad  tnqulred  of 
merchants  dealing  In  the  artlote,  and  examtoed 
their  books,  chus  giving  tbe  eonroe  of  Ua  knowI> 
edge. 

Tn  Blydenburgfa  v.  Welsb,  Baldw.  881,  MO.  It  was 
said:  "To  make  a  market  there  must  be  buying  and 
Belling,  purchase  and  aale.  If  the  owner  of  an  arti- 
cle holds  It  at  a  prloe  wbiob  nobody  win  give  for  it, 
eantbatbesaldtobeltsmartetprloer  Mensomo: 
times  put  fantastloal  prioeanpoa  ttaefa-  property.** 

Tn  iSrout  v.  Keeoedy.  47  Pa.  866.  Strong,  J.,  said: 
"If  at  any  partleular  time  then  be  no  market  de-' 
mand  for  an  article.  It  Is  not,  of  ooozae,  on  tbat 
aooonnt  (rt  no  vahM.** 

In  Jamca  v.  Uuir,  88  Hloh.  ISI;  SR,  OampbeU,  JU 
aald:  "In  the  present  case  It  is  snOlclenttosay  tint 
aooordlng  to  Aoebel  v.  Levy  UO  Blng.  37Q  there  to, 
at  least,  no  Implication  of  a  promise  to  pay  at  what 
may  happen  to  be  the  market  rate,  whtoh  may  not 
beahrayaaa  there  beu,  a  reasonatde  rate.'* '  1  Ben- 
jamin, Sates,  Cortttn'B  ed.  1 88,  note. 

An  offer  to  purobase  may  l>e  some  evidence  of 
prloe.  Hotobktas  v.  Oennanla  P.  Ins.  Co.  &  Hud; 
80!  Tarry  T.  MeHiel. «  BaH).  M;  Wbalanv.LgrmA; 
80^.7.488^04. 

A  prioe-llst,  stating  tlie  prioe  at  which  %  oianu'-' 
taotur«r  will  seU,  or  stnteaaents  of  dealers  In  aa- 
awer  to  Inquiries,  Is  oompetent  evldenoe  of  thft 
marhet-prtce  of  a  marketable  cmnmodlty.  and  Is  a> 
common  way  of  ascertaining  or  estabnehlng  m. 
market^prioe,  Lu8bv.I>ruse,4  Wend.813:CltQUOt^ 
Champagne,  70  C.  fi.  8  Wall.  114, 18  L.  ed.  116. 

if  cotUng  has  been  said  as  to  price,  when  a  com- 
modity li  sold,  the  law  Implies  an  understanding' 
that  it  Is  to  be  paid  for  at  what  It  Is  reasonably 
worth;  and  where  there  isa  oonfllot  In  tbee\'fdetioe 
as  to  tbe  prioe  agreed  upon,  tbe  teal  value  of  thv 
article  may  be  shown,  1  Benjamin.  Sates,  Kerr^ 
ed.  i  W:  Hilleubraod  v.  Wltthemper,'  78  led.  laOt- 
Jobnaon  v.  Harder,45Iowa,lff7;Norrisv.SpoSord,> 
127  Haas.  85;  Brewer  v.  Housatonlo  R.  Oo.  107  Haaa. 
m;  Saunders  v.  Clark,  106  Mass.  381:  Parker  v. 
Cobiim,  10  Allen.  63;  Rennellv.  Kimball.  &  AlteOv 
3S6;  Bradbury  v.  Dwight,  8  Met.  31. 

A  market  value  stgnlfles  a  price  established  by 
public  Miles,  or  sales  to  the  way  of  ordinary  busi- 
ness, as  of  merohandlBe,  Murray  t.  Btantoti,  9^ 
Maas.81&. 

T.B.  R. 
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la  case  tbe  jury  found  the  assodation  to  be 
unlawful,  and  the  price  to  be  fixed  arbitrarily 
by  them,  then  ia  arriving  at  the  true  market 
▼alae,  they  might  cooaider  all  tbe  erideiiGe  lo 
tbe  case,  facluding  the  market  value,  both  be- 
fore and  after  tbe  time  Id  qoestioD,  and  all 
otber  items  of  information  as  to  value  which 
were  admitted  in  evidence. 

2  Sutherland,  Dam.  374. 

Messn.  Bowen»  Doui^lu  *  Whltlnif, 
for  appellee. 

McOrath*  J.,  delivered   the  following 

opiDion: 

Defendant  Is  a  manufaclurer  of  machines 
for  cutting  hoops,  in  which  certain  knives  are 
used.  He  nad  dealt  in  tbe  xame  knives  for  eight 
veers,  and  bought  from  While  Broa.,  of  Buf- 
falo, N.  T.  One  of  the  plaintiffs  called  upon 
defendant  fn  September,  1888,  soliciting  orders 
for  knives.  Prices  were  talked  over,  and  de- 
fendant claimed  that  he  exhibited  to  plaintiff 
bills  of  knives  which  defendant  had  purchased 
from  White  Bros.,  and  phiintiff  said:  "We 
will  furnish  you  tliem  at  the  same  price  you 
pay  While  Bros.,  and  give  you  a  better  kaire." 
The  bills  show  the  price  per  set  to  be  $M.26. 
DefeadsDt  gave  no  order  at  that  time.  In 
November  following  defendant  ordered  by 
letter,  from  plaintiffs,  two  sets  of  hoop  knives. 
Kothing  was  snld  about  prices  in  the  order. 
Plaintiffs  booked  the  orders,  and  the  goods 
were  slilpped,  one  set  November  80,  and  tbe 
other  December  S.  Defendant  testified  that  he 
was  In  a  hurry  for  the  knives,  and  that  the 
Mils  rame  several  days  after  tbe  knives  were 
received;  that  when  be  received  the  knives  the 
macliinea  were  waitine  for  them,  and  his  cus- 
tomers were  waiting  for  the  maohinea.  The 
sole  controversy  in  tbe  case  is  as  to  tbe  prioe 
which  defendant  shall  pay  for  these  knives. 
Plalottffs  claim  |7S.80  per  set,  and  defendant 
admlle  an  Indebtedness  of  $58.98  per  set. 
Plaintiffs  admit  that  they  were  members  of  the 
Knife-Makera'  Association;  that  this  associa- 
tion at  that  time  embraced  all  tbe  knife-makers 
in  tbe  ITnited  States;  that  the  prices  cbarf:cd  by 
plaintiffs  and  sought  to  be  collected  were  fixed 
by  the  association;  that  one  of  the  principal 
objects  of  tbe  aseodatioo  was  to  keep  np  i»ices; 
that  themembenof  satd  assodation  aKree.  to 
scAl  at  tbe  prices  find  by  the  assodailon,  and 
that  in  case  of  any  Tiolation  of  such  agreement, 
the  member  violating  should  forfeit  f  100;  that 
the'  prices  were  subject  to  change  without  no- 
tice; (bat  during  the  year  1888  there  was  a 
change  made  by  the  association,  and  twenty 
per  cent  added  to  the  price.  In  answer  to 
ouestions  upon  cross-examination,  one  of  t  he  de> 
tendant's  witnesses  said:  "The  Knife- Makers' 
As8ociati<Hi  was  formed  seven  or  eiffht  years 
ago  to  keep  up  prices.  In  the  early  part  of 
18*4)  we  Ta  new  firm  which  bad  gone  nto  tbe 
bminess  in  1880,  and  was  not  In  tbe  association] 
out  10  per  cent  on  old  prices,  making  80  per 
«entoff  the  list.  Then  later  In  the  year  the 
asBodatfon  cut  20  per  cent  on  old  prices,  being 
10  per  cent  below  us.  Then  later  on  they  cut 
6  per  cent  more  about  holidays,  and  present 
prices  were  made  early  in  1890,  making  45  per 
•cent  off  the  list.   We  followed  to  their  neures." 

Upon  crow- examination  of  one  of  tbe  plain- 
tiffs, defendant's  counsel  lought  to  ascertain 
18  L.  aA. 


whether  plaintiffs  were  governed  In  fixing 

prices  bv  a  printed  schedule  furnished  by  tbe 
association.  Objection  was  made,  and  tbe 
court  exduded  the  teatimonv,  saying;  "The 
only  question  Is  as  to  value;  it  don't  make  nov 
difference  how  It  was  fixed.  What  conl^ 
these  knives  be  purchased  for  in  the  open  mar- 
ket?" Counsel  asked  defendant  when  upon 
tbe  stand  what.  In  his  judgment,  was  a  fair 
market  price  for  the  knives  in  November,  1888, 
bnt  the  court  excluded  tiie  testimony,  saying: 
"Not  what  the  fair  market  price  was,  but  wlut 
tbe  market  price  was, — what  he  coiild  buy  la 
from  other  manufacturers." 

Defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows;  "(1)  If  you  find 
that  it  was  understood  and  agn>ed  between 
Michels  and  Lovejoy,  fo  September,  1R88.  that 
Lovejoy  would  make  and  furnish  the  knives  to 
Michels  at  the  same  priceas  While  had  there- 
tofore sold  them,  and  that  the  order  in  question 
was  given  and  accepted  in  pursuance  of  such 
agreement,  then  both  parties  are  bound  by  it. 
(2)  If  no  price  was  agreed  upon,  then  plaiolifl 
is  entitlect  to  recover  tbe  fair  market  value  of 
the  knives.  (8)  In  arriving  at  such  value,  you 
are  not  bound  by  the  price  fixed  fav  tbe  Knife- 
Hakers'  Assodation.  (4)  The  Knife-Makers' 
Association,  under  tbe  evidence  in  this  cause, 
was  an  unlawful  combination  for  the  purpose 
of  fixing  prices.  (5)  To  arriving  at  the  fair 
market  value  of  the  knives  in  quesiion,  you 
will  consider  all  the  evidence  in  tbe  case,  in- 
cluding tbe  market  value  both  before  and 
after  the  time  In  question,  and  all  other  Iteoia 
of  information  as  to  tbe  value,  which  have 
been  admitted  in  evidence  before  you. 
Even  if  plaintiffs  oould  not  have  bought  tbe 
goods  elsewhere  for  lees  than  tbe  price  fixed  by 
plaintiffs,  yet  If  you  find  from  tbe  evidence 
ttmt  audi  price  was  an  arblttafy  one,  beyond 
tbe  true  valne,  tenrporarify  maintained  by  an 
unlawful  combination  of  manufacturers,  then 
you  are  not  bound  by  such  price,  but  may  fix 
the  true  market  value  from  all  the  evidence  in 
the  case."   These  requests  were  refused. 

The  charge  of  the  court  c<wtained  tbe  follow- 
mg:  "Mr.  Micb^  contends  that  be  bad  some 
converaation  with  one  of  the  {^inliffs  in  this 
case  In  September,  when  he  was  here,  with  ref- 
erence to  making  certain  knives,  and  be  urges 
that  his  understanding  at  that  time  was  that 
tbex  knives  sbould  be  made  at  the  price  that  be 
bad  been  paying  for  them  heretofore,  allhougb 
there  was  nothing  said  with  reference  to  these 
particular  knives.  Now,  If  there  was  any  such 
understanding  between  Mr.  Hicbela  and  the 
plaintiffs,  why  didn't  be  mention  H  in  the  let- 
ters that  he  wrote  them  after  these  goods  were 
received?  One  of  these  letters  was  dated  Jan- 
uary 10,  1889,  and  it  seems,  from  an  inspection 
of  these  letters, — and  they  have  been  read  to 
you, — that  be  make  no  reference  whateTOr,  fn 
comfdalning  of  tbe  price  of  these  knives,  that 
these  knives  were  made  by  the  plalntlffB  ibr  a 
price  agreed  npon  in  September.  Now  Mr. 
Lovejoy  says  tnat  no  sucb  conversation  ever 
took  place  as  claimed  by  Mr.  Michela  Mr. 
Michelssays  therewaasuchaconversation.  It 
is  for  Tou  to  determine  whether  there  was  or 
not  If  there  was,  bow  does  it  happen  that  no 
reference  to  it  was  made  In  these  letters  to  tbe 
plaintifl  in  January,  ISM,  after  the  receipt  of 
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these  goods?  Kow,  there  another  thing  as 
beariog  upon  this  price.  These  goods  were 
made  and  shipped  to  Mr.  Hlchels,  he  claiming 
that  the7  were,  as  he  supposed,  to  be  fS8 
•  set;  but  It  appears  that  there  was  an  invoice 
sent  wiib  these  goods  at  the  time.  Now,  If  the 
price  was  as  contended  hj  him.  would  be  not, 
bi  the  ordinary  coarse  of  business,  have  made 
some  complaint  at  once  upon  the  receipt  of 
these  goods,  seeing  that  they  were  cbatging  for 
tbem  SOper  cent  more  thannesupposedhe  was 
to  p^r  This  testimony  in  this  case  should  be 
oonddered  m  all  Its  bearings  as  detennlniag  the 
dispute  between  the  parues.  On  the  part  of 
Uie  defendant  it  is  further  contended  that  there 
was  an  onlawfut  combination  between  the  man- 
factoren  of  such  arltcles  as  these  for  the  pur- 
pose of  enhancing  their  price  or  putting  their 
price  beyond  tbe  real  market  raluB.  If  that 
b  so,  such  a  corohiaation  Is  unlawful,  and  the 
mere  fact  that  tbe  price  Is  fixed  in  an  arhiuary 
manner  like  that  is  not  binding  upon  the  jury  tn 
determining  the  real  market  value  of  the  prop- 
erty. On  the  part  of  the  plaintiff  It  is  admitted 
that  there  was  such  an  assodatloa  or  organlza- 
tbm  of  the  manufactures  of  knives  or  edge  tools 
of  this  comitry;  that  they  got  togethrr  and  put 
KEFon  able  prices  only  upon  their  goodo.  Well, 
ff  that  Is  a  fact,  then  there  would  be  nothing  un- 
lawful in  such  A  combination  as  that.  If  tbey 
comUne  for  tbe  purpose  of  putting  a  fictitious 
value  npon  their  goods,  or  for  the  purpose 
of  driring  small  manufacturers  out  of  the  busl- 
neas  by  putting  tbetr  goods  down  to  a  lower 
price  than  the  market  price,  and  below  what 
tbey  can  be  made  for,  and  do  this  for  tbe  pur- 
pose ofruining  such  other  manufacturers,  such 
a  combination  is  unlawful.  It  is  a  question  of 
fact,  to  be  determined  from  what  took  place 
between  these  men,  whether  the  association 
was  unlawful  or  not.  Tbe  fact  that  there  Is  an 
association  would  not  justify  the  Inference  that 
it  was  unlawful  or  that  it  was  formed  for  a  pur- 
pose contrary  to  law.  If  without  any  reason 
they^  put  an  additional  20  per  cent  upon  these 
knives,  merely  using  this  power  that  tbey  had 
arbitrarily  for  the  purpose  of  controlling  tbe 
mariiet,  that  would  iM  unlawful  on  their  part; 
but  If,  OD  the  other  band,  as  it  Is  claimed,  there 
was  a  great  risk  connected  In  the  making  of 
these  particular  knives,  and,  on  account  of  the 
nicety  of  the  work  required  and  the  extreme 
riefc,  these  manufacturers  felt  that  It  was  fust 
and  right  and  proper,  for  tbe  purpose  of  pro- 
tecting themselves  against  loss,  to  fix  a  fair 
mHTkei  price  for  this  work,reDd  they  put  this 
30  per  cent  on  it.  1  should  say  It  was  a  legiti- 
mate act." 

Tbe  trial  judge  heard  and  submitted  the  case 
apoo  the  theory  that  a  combination  to  fir 
prices  was  not  unlawful  if  the  purpose  was  to 
fix  reasonable  prices,  and  when  defendant 
sotigbt  to  show  that  tbe  prices  fixed  were  not 
fair  market  prices,  and  were  above  the  market 
value,  the  court  refused  to  permit  him,  and  re- 
F4rfcted  him  to  the  market  price,  when,  as  a 
matter  of  fact,  the  association  embraced  all  the 
manufacturers,  and  the  only  "market  price" 
was  that  fixed  by  tbe  association. 

In  BieHardtm  t.  Buhl,  77  Mich.  (189,  6  L.  B. 
A.  407.  this  court  fadd  tint  sny  combination  to 
control  prices  was  unlawful,  as  against  public 
policry.  In  the  piesent  case,  as  in  that,  it  was 
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claimed  that  the  coml)ination  had  In  foot  re- 
duced prices,  and  upon  that  point  the  court 
says:  "It  is  no  answer  to  say  tliat  this  mo- 
nopoly has  In  fact  reduced  prices.  That  ■pcA' 
icy  may  have  been  necessary  to  crush  compe- 
tition. The  fact  exists  that  It  rests  in  the  dis- 
cretion of  tbe  corporation  at  any  time  to  raise 
the  price  to  an  exorbitant  degree." 

In  tbe  present  case  no  price  was  agreed  upon 
at  tbe  time  tbe  order  was  given,  and  there  was  no 
evidence  tending  to  show  that  defendant  bad 
any  knowledge  of  the  price  fixed  by  tbe  asso- 
ciation. An  attempt  is  made  to  fasten  a  price 
fixed  by  a  combination  upou  such  a  purchaser. 
It  is  sufficient  to  know  that  tbe  price  sought  to 
be  imposed  Is  that  fixed  by  the  combioation. 
If  so,  It  was  unlawfully  fixed,  and  baaiDO  force 
as  a  market  price,  for  that  reason.  It  is  the 
combination  for  the  purpose  of  controlling 
prices  that  is  unlawful,  and  tbe  fact  that  they, 
the  manufacturers,  deemed  the  prices  fixed  to 
be  reasonable,  does  not  purge  it  of  its  unlaw- 
ful character.  Independently  of  the  unlawful; 
character  of  the  coml^nation  fixing  it,  a  price 
so  fixed  cannot  be  regarded  as  any  better  evi- 
dence of  value  than  uat  fixed  by  any  vendor 
upon  his  own  wares,  A  price  so  fixed  ia  not 
to  Ik  entitled  to  rank  as  the  market  price.  It 
is  not  8  market  price,  within  the  contemplation 
of  the  law.  The  market  price  of  an  article 
manufactured  by  a  numl)er  of  different  persons 
is  a  price  fixed  by  buyer  and  seller  in  an  open 
market,  In  tbe  usual  and  ordinary  course  of 
lawful  trade  and  competition.  It  cannot  be 
devested  of  these  Incidents,  and  retain  its  char- 
acter. Associations  of  this  character  give  the 
buyer  no  voice,  and  close  the  market  against 
competition. 

In  Aedxtl  7.  Levi/.  10  BIng.  876,  cited  in  1 
Benjamin  on  Sales,  108,  the  court  declared  that, 
when  there  was  no  express  contract  as  to  price, 
the  price  is  to  be  a  reasonable  price, — "such  u 
price  as  the  jury  upon  the  trial  of  the  cause 
shall,  under  all  the  circumstances,  decide  to  he 
reasonable.  The  price  may  or  may  not  agree 
with  the  current  price  of  the  commodity  at  the 
port  of  shipment  at  the  inedse  time  when  such 
shipment  u  made.  Tbe  cumuit  price  of  the 
day  may  be  highly  unreasonable  from  accident- 
al circumstances,  as  on  account  of  the  com- 
modity having  been  purposely  kept  back  by 
the  vendor  himself,  or  with  reference  to  tbe 
price  at  other  ports  Id  the  immediate  vicinity, 
or  from  various  causes." 

In  Jame$  v.  Sfuir,  33  Mich.  233-237.  ifr. 
.Ttfdft'ee  Campbell,  speaking  for  tbe  court,  saysi 
"According  to  Acebat  v.  Levy,  there  is  at  least 
00  implication  of  a  promise  to  pay  at  what  may 
happen  to  be  tbe  market  rate,  which  may  not 
be  always,  as  there  held,  a  reasonable  rale." 

In  Kountz  v.  Kirkpatrick,  73  Pa.  376.  tbe 
court  says:  "Ordinarily,  when  an  article  ot 
sale  is  in  tbe  market,  and  has  a  market  value, 
there  is  so  dUTercnce  between  its  market  value 
and  the  market  price,  and  the  law  adopts  the 
latter  as  the  proper  evidenceof  the  value.  This 
is  not.  however,  because  'value'  and  'price'  are 
really  convertible  terms,  but  only  Tjecause  tbey 
are  ordinarily  so  in  a  fair  market.  The  market 
price  of  an  article  is  only  a  means  of  arriving 
at  compensation;  it  is  not  itself  the  value  of  the 
article,  but  is  the  evidence  of  value.  The.law 
addpb  it  as  a  natural  inference  of  fact,  but  hut 
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as  a  conclusiTe  legal  presumptJoD.  Without ' 
adding  more,  I  think  ft  Is  concliisfvelj  shown 
that  what  is  called  the  'market  piice*  or  the 
QUOtAtlons  of  the  articles  for  a  e^ven  da^  is  not 
always  the  odIv-  eridence  of  actual  Tatue,  but 
thai  the  true  value  may  be  drawn  from  other 
sources,  when  it  is  shown  that  the  price  for  the 
particular  day  has  been  unnaturally  inflated." 

It  has  frequently  been  held  that  tbe  value  of 
a  commodity  is  not  to  be  determined  by  the 
necessities  of  a  particular  buyer  or  fbe  demands 
of  a  particular  seller.  If  the  "current  price" 
in  DOt  conclusive  upon  tbe  purchaser,  because 
the  vendor  may  hare  by  some  act  of  his  own 
made  that  price  unreasonable,  or  if  It  may  be 
shown  that  the  market  price  had  been  unnatu- 
rnlly  Inflated,  how  can  it  be  said  that  a  price 
fixed  by  a  combination  of  the  manufacturers  of 
a  given  article.with  sole  reference  to  Ibeir  inter- 
ests, is  to  eovero,  to  the  exclusion  of  all  other 
considerations?  In  sucb  case  there  is  do  market 
price,  and  evidence  of  a  fair  market  price  or  a 
fair  market  value  is  clearly  admissible.  In 
the  ab!«Dce  of  an  agreement,  a  price  fixed  by  a 
combination  of  dealers  does  not  bind  the  pur- 
chaser, nor  will  the  law  so  far  countenance 
such  combinations  as  to  regard  prices  fixed  bj 
tbem  as  even  evidence  of  value. 

The  argumentative  portion  of  the  charge,  re- 
lating to  the  letters  written  by  defendant,  was 
clearly  erroneous.  It  could  not  fail  to  convey 
to  the  Jury  the  impression  formed  by  the  trial 
judge  regarding  that  testimoov,  and  to  give 
direction  to  thm  ludgment.  All  Infmnces  to 
he  drawn  from  the  testimony  are  exclusively 
for  tbe  jury,  and  not  for  the  court  Riehanlt 
v.  Fulfer,  38  Mich.  856;  PeopU  v.  QaOro,  75 
Mich.  182.  and  cases  cited.  It  is  no  part  of 
the  duty  of  tbe  court  to  convince  the  jury  as  to 
matters  of  fact. 

Uiejxtagmeta  mutt  be  retimed,  and  a  Ma  Mat 
■ordered,  with  costs  to  defendaot. 

.  Sonet  ^.f  £<nicurTed  witli  KeChmtlit  /. 

ChajnpUn,  Oh.  J.,  delivered  the  following 

opinion: 

In  executed  contracts  of  sale  upon  credit, 
where  tbe  price  is  not  agreed  upon  at  the  time 
of  sale,  the  .law  implies  an  understanding  to 
pay  what  the  commodity  is  reasonabljr  worth. 
1  Benjamin,  Sales,  %  85,  p.  102.  Id  Aeebal  v. 
Letp,  10  Bing.  876,  the  declaraUon  alleged  that 
tbe  plaintiff  had  sold  to  the  defendants  a  cargo 
of  nuts,  at  a  certain  value,  oamely,  the  then 
usual  and  common  shipping  price  for  outs  at 
the  port  where  the  cargo  was  uiipped,  and  that 
in  condderation  thereof  defendants  undertook 
and  faithfully  promised  to  accept  the  said  nuts, 
and  par  the  plaintiff  for  the  same  on  delivery 
tbereoi  to  the  defendants.  Tbe  declarallon 
then  alleged  that  the  usual  and  common  ship- 
ping price  and  value  of  tbe  nuts  at  the  port  of 
shipment  was  at  a  certain  rate,  naming  it;  and 
that  they  were  ready  to  deliver,  and  offered  to 
deliver,  the  nuts  to  the  defendants,  but  tbey  re- 
fused to  accept.  In  deciding  the  case,  Chief 
Juttiee  Tindsl  said:  "Whether,  in  all  cases  of 
executory  contracts  of  purcbase  and  8ale,nhere 
the  parties  are  altogether  aileot  as  to  the  price, 
the  uw  wiU  supply  the  want  of  any  agreement 
as  to  the  price  by  inferring  that  tbe  parties 
must  have  intendal  to  sell  and  to  buy  at  a  xea- 

18  L.  R.  A. 


aonaUe  price,  may  be  a  question  of  some  diffi- 
culty. Undoubtedly,  the  taw  makes  that  in- 
ference  where  the  contract  ia  executed  by  the 
acceptance  of  the  goods  by  the  defendant,  in 
order  to  prevent  the  injustljx  of  I4ie  defcodaot 
takingthegoodswithoulpayingfortbem.  But 
it  may  be  questionable  whether  the  same  rea- 
son applies  to  a  case  where  the  cootrsct  is  exec- 
utory only,  and  where  the  goods  are  still  jn  the 
possession  or  under  the  control  of  the  seller." 
And  he  further  says:  "A  contract  tofumish  a 
cargo  at  a  reasonable  prioe  means  socb  a  prico 
as  tbe  jury  upon  tbe  trial  of  tbe  ease  shall, 
under  all  the  circumstances,  decide  to  be  tern- 
sonable.  This  price  may  or  may  not  agree 
with  the  current  lunce  of  the  commodity  at  the 
port  of  shipment  at  the  precise  lime  when  such 
shipment  is  made.  The  current  prioe  of  the 
commodity  may  be  highly  uoreasonable,  from 
accidental  circumstances,  as  on  account  of  the 
commodity  having  been  purposely  kept  bade 
by  the  vendor  himself,  or  with  reference  to  llie 
price  at  other  ports  in  tbe  immediata  vicinity* 
or  from  various  other  causes." 

This  case  is  died  and  ap^HYtved  Id  Jame*  v. 
JfutV,  88  Mich.  223.  The  principle  uuderlyini; 
the  decision  is  that  the  vendor  oannot  be  per- 
mitted, by  withholding  the  comniodlty  from 
market  or  otherwise,  to  fix  the  current  price  of 
the  commodity,  and  thus  fastea  upon  tbe  pur- 
chaser an  implied  agreement  to  pay  such  price. 
If  tbe  plaintiffs  In  Ibis  suit,  by  combioing  with 
other  maDufacturers  or  dealers,  can  thus  arbi- 
trarily establish  the  current  price  of  the  com- 
modity sold,  and  if  tbe  purchaser  can  be  held 
to  have  impliedly  promised  or  agreed  to  pay 
the  price  so  established,  It  follows  that  he  may 
be  obliged  to  pay  a  highly  unreasonable  price. 
I  do  not  think  a  price  so  fixed  by  a  combioa- 
Uon  of  manufacturers  or  dealers  Sa  competent 
evidence  to  show  a  reasonable  price  of  goods 
sold  by  tbe  members  of  such  combination. 
Such  comhinatious  to  control  prices  are  in- 
tended to  stifle  competition,  which  ts  a  allmu- 
lus  of  commercial  transactions,  and  to  substi- 
tute therefor  the  stimulus  of  unconscionable 
gain,  whereby  the  parliclpants  in  sucb  com- 
binations become  enrlcbed  at  (he  expense  of 
tiie  consumer,  beyood  what  he  ought  legiti- 
mately to  pay,  undera  liealtiiy  spirit  of  compe- 
tition In  the  business  communitv.  The  effect 
of  such  combloations  to  control  prices  is  the 
same  as  that  other  class  of  contracts  which  has 
always  been  denounced  as  vicious,  namely. 
oontractB  in  restraint  of  trade.  Public  policy 
places  Its  reprobation  upon  one  equally  wiin 
the  other.  These  comUoatioDa  to  control 
prices  are  becoming  very  oumerous,  and  affect, 
not  only  the  staples  of  human  sustenance,  but 
nearly  all  the  necessaries  of  life  and  the  neces- 
saries of  business.  Such  combinations  to  con- 
trol prices  are  against  public  policy,  and  void, 
on  the  ground  that  tbey  have  a  mlDcbievous 
tendency,  so  as  to  be  injurlouB  to  the  beat  Into^ 
ests  of  tbe  State.  The  best  interests  of  tlw 
State  require  that  all  legitimate  business  should 
be  open  to  competition;  that  tlte  current  price 
of  commodities  should  be  controlled  by  the 
law  of  demand  and  aupt^y;  that  the  laws  of 
commerce  should  flow  in  their  accustomed 
channels,  and  should  not  be  diverted  by  com- 
binations to  control  prices  fixed  by  tbe  arbi- 
trary decision  of  inleieflted  paitles,  Ofcoune, 
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what  Is  said  above  does  net  apply  to  ino> 
nopoUes  aotlMwieed  by  law;;as,  foriiMtaaee,  to 
patented  articles.  Toe  odious  features  of  ille- 
gal mtwopoHes  ate  plainly  apparent,  Tbese 
can  absdutely  oonlrol  the  prices  irbicli  the 

SbUc  shall  pay,  and  it  to  Uiis  monopoliatlo 
itere  of  audi  oomlAwllonf  t9  contnu  prices 
wfaicb  stamps  them  as  odious,  because  tbey  es- 
ricfse  the  francbisw  of  the  monopoly  without 
(be  lenl  right.  These  rlevs  are  simported  in 
the  followiog  cases:  Ainkntm  v.  ^U,  89  Ky. 
— ;  Cttvetand^  0.  0.  Jt  L  R.  Oo.  t.  Chmr.  im 
lod.  348. 9  li.  R  A.  764;  ptapUf.  North  Jtiter 
Sugar  Bef.  Oo.  U  Hun.  854^  5  L.  a  A.  886; 
Biehardton  t.  BuM,  7?  Mich.  68S,  6  L.  R.  A. 
457;  FtiUburg  GarUm  Oo.  v.  MeMiUin,  119  N. 
Y.  48.  7  a  a.  46;  Stanton  v.  AUen,  5 
Benlo,  434;  Mmrit  Bun  Coal  C^.  t.  BanUm 
Ooat  Co.  68  Pa.  178;  Arnot  t.  Pitttton  d  E. 
CoalOo.98  N.  Y.  558;  Central  Ohio  8aU  Co. 
V.  auffirie,  86  Ohio  St.  866;  India  Rtming 
Atto.  T.  Soek,  14  La.  Aon.  168;  DmterOiN.  0. 
R.  Oo.  T.  AiOtiton.  T.  <Si  &  F.  S.  Oo.  15  Fed. 
Rep.  660;  BiUon  t.  Eehtrties.  6  E).  &  BL  47; 
Wt^  Virginia  Traiup.  Oo.  v.  Ohio  RiterP.  L. 
Co.nW.Yn.  600,  617;  Wutern  V.  Tdeff.  Go. 
T.  American  V.  Ttieg.  Oo.  66  Qa.  180;  Cntfl  v. 
MeOommohv,  70  lU.  846;  Bmaond  t.  Leantt, 
48  MkA.  Ut;  FauU$  r.  Ta»e»,  67  111.  416; 
T.  88CaL  849. 

I  have  DO  doubt  that  in  executory  contracts 
of  sale,  where  the  goods  have  not  been  ac- 
ceded, such  pticesoBxedcauBot  be  recovered; 
aiM  I  am  also  of  opinion  that  such  price  so 
fixed  is  no  criterion  of  tlie  market  value  or 
current  price  in  an  acUon  brouj^t  for  goods 
sold  and  delivered,  where  no  iKOoe  lias  been 
agreed  upoa  In  this  case  the  goods  have  been 
ordered  and  accepted  without  any  nfMvnce  to 
the  price  to  be  Mid.  The  law  presumes  that 
defendant  iotenoed  to  pay  what  the  knives  were 
ressonably  worth.  As  pcdoted  out  in  Jataet  v. 
Mvir,  88  Mich.  8S8,  the  market  value  and  the 
nasonaUe  worth  of  a  commodity  are  not  al- 
wiys  the  same.  Ordinarily  the  market  value 
is  eridence  of  what  goods  are  reasonably  worth. 
Kovnto  V.  Sirkpatriek,  72  Pa.  876.  886;  Ben- 
jamin, BalcB,  p.  108,  %  86.  If  there  be  no 
market  value  of  manufactured  goods,  the  evi- 
dence to  eslabUsh  tbe  reasonable  worth  must 
necessarily  be  tbe  cost  of  production,  which 
would  indude  tbe  cost  of  labm-  and  materisl, 
aad  a  reasonable  profit  on  llw  cost  of  produc- 
tioa.  The  testimony  must  be  aibmitted  to  tbe 
jary,  and  it  is  tbeir  province  to  determine  from 
such  testimony  tbe  reasonable  worth  of  such 
goods.  It  does  not  rest  with  tbe  witnesses  to 
swear  what  tbey  are  reasonably  worth,  but 
tbey  may  state  tbe  facts  from  which  the  Jury 
niy  determine  tbe  reasonaUe  wortb,  Nor 
can  this  court  pasa  upon  that  question.  It  is 
one  of  fact,  and  not  of  law.  Bfober  v.  Heeker, 
9  lod.  497.  Generally  spesklDg,  it  is  compe 
tent  for  a  witness,  after  he  has  been  shown  to 
be  qualified  to  ezprees  an  ot^nioa  as  to  value 
o(  the  thing  in  dlipiite,  to  state  to  the  jniy 
what  his  ofrfoloQ  as  to  value  la  But  such 
opioioDs  are  not  absolutely  binding  upon  tbe 
jery,  but  only  as  persuasive,  and  may  be  con- 
rideiied  1^  tliem  arriving  at  tbeir  owu  cod 
dnrion.   Thompson,  Trials,  g  880. 

Id  order  to  pass  upon  tbe  specific  questions 
rsiaed  by  the  angnnent  of  errors,  it  is  necee- 
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sary  to  specify  with  mere  tparticul«ity  what 
tbe  record  shows.  Tike  declaration  jD.t&ia  case 
was  upon  tbe  common  counts  in  assumpsit,' 
and  tbe  bill  of  mrticujars  for  goods  sold  Au- 
gust 28, 1889.  This,  hQwever,  is  not  the  truu, 
aateof  sale.  The  ^ea  was  the  genoal  iorae, 
with  notice  of  recoupment.  On  tbe  trial  in 
tbe  dnmit  the  plainuft  claimed  to  recover 
$189.88  uid  interest.  Tbe  defwdant  admitted 
the  plaintiffs'  cl^m  to  the  amount  of  |1I6.06, 
less  (6,  under  tbe  t^ea  of  recouiHneDt.  Under 
tbe  icbarge  <A  the  c^rt  tbe  Juiy  returned  a 
verdict  ot  tl40.74.  for  which  plaintiff  had 
judgment.  The  saki  of  the  goods  was  through 
a  written  order  signed  by  defendant,  and  mailed 
to  plaiati^  in  November,  188H,  for  two  sets 
<MX  knives)  hoop  knives  one  half  inch  thick, 
to  be  so  made  that  tbey  will  interebange  oua 
with  tbe  other.  Tbe  plaintiffs  are  manufac- 
tuieraof  machine  knives  of  all  kinds,  at  Lowell, 
MsBS.  Tbey  reoeived  the  order  on  November 
30;  and  December  S.  18^.  tbe  knives  were 
shipped  to  defendant  and  received  by  him. 
The  defendant  claims  tbat  tbey  were  not  ex- 
actly according  to  tbe  pattern  furoisbed,-  and 
tbat  be  expended  some  |6  in  fitting  them.  On 
the  same  day  the  goods  were  smpped  a  hill 
was  forwarded  to  defeodaut  cbaning  him 
$73.86  per  set  for  the  knives,  and  20  pv  cent 
extra  for  manufaoturiiw  so  that  they  could  be 
used  as  one  knife,  or  $14.07  for  Ibis  purpose. 
Thus  the  total  bill  for  tbe  two  sets  amounted 
to  1174.88,  from  which  the  plsintiffisdiscouoted 
20  per  cent  to  the  trade,  leaving  a  balunce  of 
•189.80,  tbe  amount  tbey  claimed  due  them. 
Elwla  W.  Lovejoy.  one  of  the  nlaintiib.  tes- 
tified ttat  the  plaiDtllb  cbargea  the  regular 
nuu^t  price  of  |79  per  set;  tbat  the  price  was 
$174.86  for  the  two  sets,  less  discount  to  tbe 
trade  of  twenty  per  cent,  making  $139.89, 
which  he  testified  was  a  reasonable  charge,  and 
was  the  market  price  for  tbe  knives,  exactly 
such  as  would  be  charged  by  oUier  dealers  for 
the  same  knives;  and  that  the  goods  were  sold 
on  thirty  days'  time.  He  also  testified  that 
tbe  plaintiffs  made  the  knives  from  a  pattern 
furnished  them  before  tbat  time,  along  in  tlio 
summer,  by  Hichels.  It  appears  from  tbe  tes- 
timony tbat  plaintiffs  are  members  of  what  ia 
called  tbe  "Machine  Knife  Makers'  Associa- 
tion," and  at  tbe  time  of  tbe  trial  all  tbe  manu- 
facturers of  knives  in  the  United  States  were 
members  of  tbat  association,  with  the  excep- 
tion of  tbe  Anderson  Enlfe  ft  Bar  AssociaUon, 
located  at  Anderson,  Ind.  But  this  associa- 
tion bad  not  commenced  tbe  manufacture  of 
knives  at  tbe.Ume  the  goods  in  Ibis  case  were 
sold.  The  association  of  which  tlie  plaintiffs 
were  members  was  formed  in  18^,  for  the 
purpose  of  keeping  up  the  prices  on  the  goods, 
and  that  such  was  its  principal  object  was  tes> 
tlfledto  Lovejoy.  Every  member  of  tbe 
association  is  bound  by  agreement  to  maintjiin 
Ihe  prices  fixed  by  the  association,  and  there 
is  a  clause  in  tbe  agreoueDt  l^at  a  man  who 
does  not  sell  at  these  prices  shall  forfeit  $100. 
Tbe  plsintiffs  agreed  to  sell  at  the  regular 
prices  fixed  by  the  association.  It  further  ap- 
pears tbat  the  prices  charged  for  tbe  goods  sold 
defendant  are  the  regular  prices  fixed  by  the 
tiBSocfation,  and  tbe  reason  why  the  plaintiffs 
fixed  these  prices  was  because  the  associatioa 
had  before  tbat  fixed  it  at  the  same  price. 
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These  prIoM  are  fixed  twice  a  year,  in  Jaou- 
ary  and  July,  and  the  witDess  Lovejoy  lesU- 
fied  that  he  waa  one  of  the  persons  who  aasJated 
ID  fixing  the  prices.  It  al^o  appears  that  io 
July.  18B8,  theasBodatioD  advanced  the  prices, 
as  claimed  by  the  witness,  20  per  cent  from 
ivhat  had  been  the  prices  prior  thereto  in  1887 
and  1886,  and  that  no  notice  of  such  advances 
had  been  given  to  their  cueiomers;  that  at 
former  prices  goods  such  as  these  sold  to  de- 
fendant had  been  sold  at  a  fair  profit.  The 

J rices  for  which  they  had  been  fixed  prior  to 
uly.  1888.  was  $68.S8  a  set,  thia  price  having 
also  been  fixed  the  assoHatlon:  and  It  fur- 
ther appears  that  there  bad  not  been  20  per 
cent  difference  in  the  cost  of  making  knives. 
The  association  raised  the  price  In  Jiily  from 
$68.28  for  knives  such  as  tbose  sold  to  defend- 
ant to  $7S.8t>.  an  increase  of  26  per  cent.  The 

SlaintiffB  then  added  SO  p^  cmt  more  because 
efendant  ordered  Ihem  to  be  made  so  as  to  be 
used  intercbaneeably,  or  $14.67  each  set,  and 
then  made  a  discount  of  30  per  cent  on  the 
whole  amount  to  the  trade.  Tbe  defendant 
had  purchased  such  knives  in  1886  and  1867 
of  a  firm  in  Buffalo,  N.  Y.,  who  were  mem- 
bers of  the  association,  and  had  charged  there- 
for the  prices  fixedly  it,  namely,  $68.28  a 
set,  and  plaintiffs  were  aware  that  this  price 
was  tzed  the  association.  It  was  the 
theory  of  pl&mtiffs  that  the  price  fixed  by  the 
association  was  the  market  price,  because  that 
price  was  what  all  the  members  of  the  asso- 
ciation sold  the  goods  for;  and  they  produced 
several  wilnesfes  to  testify  that  the  price  sued 
for  was  tbe  market  price,  but  these  witnesses 
were  members  of  the  aesociatfnn,  and  testified 
that  they  regarded  the  prices  fixed  by  the  as- 
sociation as  the  market  price.  No  other  cri- 
terion to  ascertain  the  reasonable  worih  of  tbe 
goods  sold  was  given  the  plainiUfa'  wit- 
nesses. 

Tbe  defendant's  theory  was,  first,  that  he 
bad  agreed  with  plaintiffs,  in  an  intmiew  with 
Mr.  Lov^y  a  short  time  before  he  gave  the 
order,  that  plaintiffs  should  furnish  tbe  knives 
for  the  same  price  (hat  be  bad  been  paylne'  to 
the  Buffalo  firm;  that  the  induceTnent  held  out 
by  Zjovejoy  was  that  plantiffs  would  make  him 
a  better  article.  This  was  denied  by  Lovejoy. 
Tbe  defendant's  contentioo,  further,  was  that 
tbe  agreement  made  by  tbe  association  to  fix 
the  prices,  to  which  all  the  members  were 
bound,  embracing,  as  it  did,  nearly  the  whole 
of  tbe  manufacturers  of  such  goods  in  tbe 
United  Stales,  and  the  whole,  wiib  one  excep- 
tion, was  an  unlawful  combination,  eotemi  in- 
to for  the  purpose  of  controlling  prices  of  such 
goods,  based,  not  upon  the  msrket  value  or 
upon  what  sucb  goods  were  reasonably  worth, 
but  upon  tbe  arbitrary  determination  of  tbe 
members  for  the  purpose  of  profit,^nd  such 
price  so  fixed  was  no  evidence  of  what  such 
floods  were  reasonably  worth;  that  his  lialdlity 
could  not  extend  beyond  the  reasonable  worth 
of  such  goods;  that  the  price  charged  for  which 
plaintiffs  sued  and  recovered  was  unreason- 
able; and,  as  relevant  to  this  issue,  be  claimed 
tbe  right  to  show  by  tbe  plaintiffs'  wilne^ 
Lovejoy  who  had,  with  others,  raised  the  price 
30  per  cent,  and  bad  testified  that  sucb  price 
WBS  reasonable,  that  in  June.  1888,  he  was  sell- 
ing this  same  kind  of  goods  for  $08.28,  and 
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that  the  coat  of  production  had  not  Increased, 
and  that  in  June  plaintl^  regarded  $68.28  as 
a  reasonable  price.  I  thiok,  upon  cross-exam- 
ination of  this  witness,  the  defendant  waa  en- 
titled to  inquire  of  bim,  "What  was  the  price 
of  these  knives  in  June,  1888r'  and  that  tbe 
court  erred  in  excluding  the  answer.  He  also 
erred  in  not  permitting  tbe  witneas  Lovejoy  to 
answer  this  question:  "Was  there  any  in* 
crease  In  the  cost  of  making  these  knives  in 
November  from  what  there  was  io  June?" 

Defendant's  counsel  requested  tbe  court  to 
charge  the  juiy  as  fdlows:  "Ftrtt.  If  yoa 
find  that  it  was  understood  and  agreed  between 
Micbels  and  Lovejoy  iu  Seplemter.  1888,  that 
lovejoy  would  make  and  fumiah  the  knives 
lo  Micbela  at  the  same  price  as  While  bad 
theretofore  sold  them,  and  that  tbe  order  in 
question  was  given  and  accepted  in  pursuance 
of  such  agreement,  then  both  parties  are  bound 
I^It."  This  reouest  was  given,  but  fn  lan- 
guage and  with  ooservations  which  counsel  for 
defendant  deemed  subject  to  exception.  The 
learned  judge  said:  "Mr.  Micbels  cooteoda 
that  he  bad  some  conversation  wilb  one  of  tbe 
plaintiffs  in  this  case  In  September,  when  he 
was  here,  with  reference  to  making  certain 
knives,  and  he  urges  that  bis  tiodeisianding  at 
that  time  was  that  these  knives  should  beiuade 
at  tbe  price  that  he  had  been  paying  for  tbem 
heretofore,  although  there  was  nothing  said 
with  reference  to  these  panicuiar  knives. 
Now,  If  there  was  any  such  understanding  be- 
tween Mr.  Micbels  and  tbe  plaintiflte,  wby 
didn't  be  mention  It  In  tbe  letters  tb  t  be  wrote 
them  after  these  goods  were  received?  One  of 
these  letters  was  dated  January  10.  ISnv,  and 
it  seems,  from  an  Inspection  of  these  ietlera, — 
and  they  have  been  read  to  you, — that  he 
made  no  reference  whatever,  in  complaining 
of  tbe  price  of  tbeee  knives,  that  these  knives 
were  made  by  Ibe  plaintiffs  for  a  price  agreed 
upon  in  September.  Now  Mr.  Love  jmr  say* 
that  no  such  conversstion  ever  tot^  place  as- 
claimed  by  Mr.  Micbela.  Mr.  Micbela  says 
there  was  sucb  a  cdnversatiOD,  It  Is  for  you 
to  determine  whether  there  was  or  not.  If 
there  was,  how  does  It  happen  that  no  refer- 
ence 10  it  was  made  lo  these  letters  to  the  plain- 
tiffs in  January,  1890,  after  the  receipt  of  these 
goods?  Now,  there  Is  another  thfnjr  as  bear- 
ing upon  this  price.  These  goods  were  made 
aiM  snipped  to  Mr.  Micbels,  he  claiming  tliat 
they  were,  as  be  supposed,  to  he  $58  a  set. 
But  it  appears  that  there  was  an  invoice  sent 
with  these  goods  at  tbe  time.  Now,  if  tbe 
price  was  as  contended  by  bim,  would  be  not, 
in  the  ordinary  course  of  business,  have  made 
some  comprint  at  once  upon  the  receipt  of 
these  goods,  seeing  that  they  were  chargfop 
for  them  20  per  rent  more  than  he  wts  sup- 
posed to  pay?  This  testimony  io  this  case 
should  be  considered  Jo  all  Ila  bearings,  an  de- 
termining the  dispute  between  the  parties." 
We  have  bad  occasion  heretofore  to  call  atten- 
tion to  the  Impropriety  of  the  trial  judge  call- 
ing tbe  attention  ot  the  jury  to  •  partKUlar 
part  of  the  testimony  of  &  witness  for  com- 
ment, and  everything  that  savors  of  argument 
bad  much  better  be  left  to  the  hired  advocates- 
of  the  parties.  Some  points  in  tbe  testimony 
of  a  wiinesB  may  strike  a  trial  judge  as  InoHi- 
slstent  with  dlsckwed  facts,  bnt  there  is  dmn- 
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■;er  of  matteg  a  preiDdijM  a^nst  Uie  witness, 
10  Uie  delrlment  of  Uie  nghls  of  the  par- 
ties,  if  (he  trial  judge  steps  aside  from  in- 
afnictions  u  to  tbe  law  -wbicb  governs  a 
case  to  draw  ioferenoce  from  facts  disclosed. 
It  1b  ttttlusiTely  wllUn  tbe jwoviDceof  the  joiy 
lodiaweiudi  lueRncaa.  Gverfoiie  who  leBos 
this  charge,  and  anyoae  heariog  itgiveDt  must 
baTe  bees  impressed  with  the  Idea  uat  the  trial 
judge  did  not  beUera  the  testimony  of  the  de- 
tendaDt.  Micbelt.  Be  pointed  out  infarenoes 
which  might  be  drawn  by  the  jury  whlcb  were 
apparently  inconaistetit  with  the  idea  of  a  con- 
tract. He  failed  to  observe  UDon  tbe  teslimony 
of  the  pbiintiff,  given  upon  his  direct  examina- 
tion, that  "we  made  the  bniveefrom  a  pattern 
furnished  before  that  time,  along  in  the  sum' 
mer,  by  Michels;"aod  the  infereoce  that  mirbt 
be  drawn  therefrom;  and  he  might  have  add- 
ed, with  equal  peitinencyr  Wby.  if  there  bad 
been  no  contract  or  agreement  previouB  to  the 
written  Older,  bad  Hichels  furnehed  plaintiffs 
with  a  patiem  f<n-  the  knives?  I  mention  this 
nr  the  purpose  of  showing  the  impropriety  o£ 
attempting  an  argmieot  to  the  jury  by  a  judge 
upon  tbe  Tacts,  unless  it  is  argued  fully  for 
both  sides.  These  witnesses  weee  parties,  and 
their  testimony  was  oonflic^ng.  and  their 
credit  should  have  been  left  to  the  jury,  with- 
out pointing  out  upon  one  side  ioierences 
which  might  tend  to  affect  it.  WUliamt  v. 
Sheldon,  41  Mich.  S15;  BuUn  v.  Granger,  68 
Mich.  311;  PeopU  v.  Finley,  88  Mich.  486; 
ItapU  T.  CoUAek,  67  Mich.  862;  PeepU  v. 
Gaatnt,  7S  Mich.  127;  EeUy  v.  Emmry,  76 
Mieh.  147. 

Tbe  court  further  charged  the  jury  as  fol- 
lows: "On  the  part  of  tbe  defendant,  it  is 
further  contended  that  there  was  an  unlawful 
comlrinalion  between  the  manufactureis  of 
such  articles  as  these,  for  the  purpose  of  en- 
hancing their  price  or  putting  thdr  price  be- 
yond the  real  market  value.  If  that  la  so,  auch 
a  combinatioD  is  unlawful,  and  the  men  fact 
that  the  price  is  fixed  in  an  arbitrary  manner 
like  that  is  not  binding  upon  the  juryin  deter- 
mining tbe  real  market  value  of  the  property. 
On  tbe  part  of  the  plaintiff  it  is  admitted  fbat 
there  was  such  an  association  or  organization 
of  the  manufacturers  of  knives  or  edge-tools  of 
Ibis  country;  that  they  got  together,  and  put 
tesEonable  prices  only  upon  their  goods, 
ffell,  if  that  is  a  fact,  then  there  would  be 
nothing  [unlawful  in  such  a  combination  as 
that.  If  they  combine  for  tbe  purpose  of  put- 
ting a  fictitious  value  upon  their  goods,  or  for 
tbe  pnrpoae  of  driving  small  manufacturers 
out  of  the  Im^ness  by  puttiug  their  goods 
down  to  a  lower  price  thsn  the  market  price, 
and  below  what  they  can  be  made  for,  and  do 
Uiis  for  tbe  purpose  of  ruining  suc^  other 
manufacturers,  such  a  combination  is  unlaw- 
(nl  It  is  a  question  of  fact,  to  be  determined 
ftom  what  took  place  between  these  men, 
whether  the  ■asociatkm  was  unlawful  or  not. 
Hie  fact  that  there  is  ao  assodaUon  would  not 
jnstify  the  inference  that  it  was  unlawful  or 
that  it  was  formed  for  a  purpose  contraiy  to 
Uw.  If,  without  any  reason,  they  put  an 
edditional  20  per  cent  upon  these  knives, 
nienilyasiog  this  power  tbat  they  had  arbi- 
tnrily  for  the  purpose  of  controtlinff  the  mar- 
ket, that  would  be  unlawful  tm  thefr  pari;  but 


if,  OD  the  otherband,  as  it  is  claimed^tbe^  was. 
a  great  ri^k  connected  with  the  making  of 
these  particular  koives.  and  on  account  of  tbe 
nicety  of  the  work  required,  and  the  extreme 
risk*  these  manufacturers  felt  that  it  was  just 
and  right  and  proper,  for  the  purpose  of  pro 
tectlog  themselves  against  loss,  to  lix  a  fair 
market  price  for  this  work,  and  they  put 
this  30  per  cent  on  it,  I  should  say  it  wa^  a 
legitimate  act."  What  I  have  said  ia  the  be- 
ginnbtgof  this  o^ion  need  not  be  repeated; 
mticb  that  is  said  in  the  instruction  Is  a  correct 
statement  of  the  law,  bat  testimony  was  ruled 
out  tbat  would  have  thrown  light  upon  the 
question  as  to  whether  tbe  purposes  of  the  as- 
sociation are  only  "to  put  reasonable  prices 
upon  ibeir  goods."  The  testimony  of  tbe 
members  of  nie  association  cannot  be  taken  as 
undisputed  or  indisputable.  On  tbe  contrary,, 
the  testimony  in  the  case  before  referred  to 
was  snfflcient,  in  my  judgment,  to  condemn 
the  object  of  this  association  as  unlawful. 
Tbe  reasonableness  of  the  prices  must  depend 
upon  tbe  cost  of  production,  the  cost  of  mate- 
rial used,  the  risks  of  tbe  business,  the  labor 
of  producibg,  the  demand  for  tbe  goods,  and 
all  those  facts  which  tend  to  show  ^e  reason- 
able worth  of  the  articles,  and  there  can  be  no 
market  value  of  the  article  where  its  current 
price  is  not  affected  by  competition,  but,  on  (he 
other  band,  competition  is  disarmed  by  combi- 
nation, and  tbe  price  Is  fixed  arbitrarily  by  tbe 
sellers,  to  which  all  engaged  in  selling  must 
conform.  The  judgmmt  should  be  reversed, 
and  a  new  trial  granted. 

Gnuit«  J.,  delivered  the  following  opinion: 
This  suit  Is  brought  to  recover  tbe  price  of 
two  sets  of  knives  used  in  boop-mncbines. 
Plaintiffs  carried  OD  their  btisiness  in  Lowell, 
Mass.,  while  tbe  defeodaot  resided  and  did  busi- 
ness In  Detroit,  Mich.  Defendant  sent  a  writ- 
ten order  in  November,  18S8,  without  any  ref- 
erence to  price.  Defendant's  counsel  insist 
that  these  goods  were  ordered  in  reliance  upon 
an  agreement  made  in  September  previous  be- 
tween himself  and  plaintiff  E.  W.  Tjovejoy, 
who  visited  him  In  Detroit.  Defendant's  ve"r- 
sion  of  the  conversation  then  had  fails  to  estab- 
lish an  agreement.  Mr.  Lovejoy  at  tbat  time 
solicited  an  order,  but  defendant  told  him 
be  did  not  need  any  knives  then,  and  made  no 
promise  to  order  any  in  the  future. 

1.  This  claim  of  defendant  is  based  entirely 
upon  the  statement  of  defendant,  which  is  that 
be  showed  Mr.  Lovejoy  some  bllla  of  knives 
purchased  from  While  Bros.,  and  Uiat  Love- 
joy said:  "We  will  famish  you  them  at 
the  same  price  tbat  you  pay  White  Bros." 
This  conversation  was  two  months  or  more 

Erior  to  the  written  order  of  defendant.  Tbi-re 
.  not  a  adntiUa  of  evidence  tending  to  sbow 
any  agreement,  or  even  understanding,  tbat 
defendant  would  order  goods  from  plaintiffs  in 
consequence  of  this  statement  or  any  other. 
Courts  cannot  manufacture  contracts  for  par- 
ties out  of  such  statements.  Did  defendant 
agree  to  buy?  Did  he  agree  to  order?  If  he 
agreed  to  do  either,  when  was  the  contract  to 
be  performed?  Was  this  a  standing  offer  to 
be  accepted  by  defendant  at  any  time  In  the 
future?  Furthermore,  defendant  In  his  writ- 
ten order  made  no  reference  to  this  convcrsa- 


Digilized  by 


Google 


778 


HicmoAN  BupRBin  Caobt. 


Oct. 


tion,  nor  did  be  testify  tbat  he  gave  it,  relylDir 
upoD  Lovejoy's  statement.  Toe  court  leR  it 
to  tbe  Jniy  to  determine  whether  this  conver- 
aaiion  constituted  an  afreement.  The  alleged 
erroaeoua  Instructions  of  tbe  court  upon  uifs 
braocb  of  the  case  becoibe  innnateriaC  for  the 
finding  of  ibe  Jury  was  sucb  aa  tbe  court 
should  bave  instructed  Uiem  to  find. 

a.  Tbepricechar£edwas|72.86perBetwlth 
30  percent  extra.  From  tbe  total  bill  a  dis- 
count of  20  per  cent  was  allowed,  leaving  the 
amount  claimed  il89.89.  Defendant  admitted 
bis  liability  for  aU  exce^  the  «tra  SOper  cent, 
amounting  to  929.14.  This  price  was  fixed  by 
tbe  Machine  Knife  Makers*  Association  of  tbe 
United  States,  of  wbicb  plaintiffs  were  mem- 
bers, and  which  then  embraced  all  tbe  bnife- 
makers  in  the  United  States.  Under  its  rules, 
its  members  were  required  to  charge  associa- 
Uou  prices,  under  a  penalty  of  $100  for  neglect 
to  do  so.  These  knives  were  what  were  cuied 
"special  knives,"  so  made  as  to  form  In  reality 
one  knife.  ErideDce  on  tbe  part  of  tbe  plain- 
tiff showed  that  greater  care  was  requit^  in 
their  manufacture  than  in  that  of  ordinary 
knives,  and  that  the  price  ch&reed  afforded  a 
reasonable  profit.  _  Defendant  s  counsel  re- 
quested the  court  io  instruct  tbe  Jury  tbat  tills 
combination  was  unlawful.  This  the  court  re- 
fused, but  did  instruct  them  that  "an  arUtrary 
price  fixed  bysuch  an  association  wasnotbind- 
upon  them  in  determining  the  market  value 
of  the  property,  but  that  there  was  nothing  un- 
lawful in  their  combining  and  putting  reasona- 
ble prices  upon  their  goods;  tbat  tbe  fact  that 
there  is  an  usooiatlon  would  not  Justify  the  In- 
fereuce  ttiat  it  was  unlawful,  or  tbat  It  was 
formed  for  a  purpose  contrary  to  law;  that  if, 
without  any  reason,  tbey  put  an  additional 
twenty  per  cent  upon  these  knives,  merely  us- 
ing this  power  that  they  had  arbitrarily,  for  tbe 
purpose  of  cootrolliog  tbe  market,  tliai  would 
be  unlawful  on  their  part;  but  if,  as  it  is 
claimed,  there  was  a  great  risk  connected  with 
the  oiaklog  of  these  particular  knives,  and  on 
account  of  tbe  nicety  of  tbe  work  required, 
and  the  extreme  risk,  these  manufacturers  felt 
that  it  was  just  and  right  and  proper,  for  the 
purpose  of  protecting  themselves  against  loss, 
to  DX  a  fair  market  price  for  this  work,  and 
they  put  this  tn-euly  per  cent  on  It,  I  should 
say  it  was  a  legitimate  act." 

Associations  of  manufacturers  are  not  neces- 
sarily unlawful.  The  evidence  does  not  show 
tbat  the  sole  object  of  this  association  was  to 
control  prices.  The  association  might  be  en- 
tirely lawful,  while  an  arbitrary  price  fixed  by 
it  would  not  bind  a  purchaser  who  had  not  ex- 
(H%88ly  Bgreol  to  pay  it.  Tbe  court  would 
certainly  nave  been  justified,  under  the  plain- 
tiff's evidence,  in  instructing  the  jury  tbat  this 
20  per  cent  so  fixed  by  this  nssociatlon  did  not 
bind  ibe  defendant,  and  did  not  make  a  market 

Erice.  But,  In  addition  to  the  instruction  1 
ave  above  quoted,  the  court  Instructed  the 
Jury  tbat  the  combination  was  unlawful,  if 
formed  for  tbe  purpose  of  enhancing  tbe  price, 
or  putting  it  be^o^d  the  real  market  value. 
There  was  no  evidence  that  the  price  was  un- 
reasonable, or  afforded  more  than  a  fair  profit. 
The  only  error  in  ttiese  instructions  was  in  not 
informing  tbe  Jury  that  as  to  this  20  per  cent 
there  was  no  evidence  of  a  market  value,  for  a 
18  L.  a  A. 


combination  cannot  fix  a  price  arMttari ly,  and 
make  It  the  market  price,  and  tbat  the  only 
question  for  them  was  tiie  reasonable  worth  of 
the  knives.  But  tbe  failure  to  so  instruct  the 
jury  is  not  complained  of.  If  the  cane  made 
was  one  for  a  jury  to  determine  tbe  "Mr"  or 
"real"  market  value,  I  think  Oe  cbaige  ttMj 
submitted  that  question  to  tiie  Jury,  and  that 
no  error,  was  committed  in  refusing  to  charge 
that  tbe  association  was  unlawfuL 

8.  Did  the  coart  commit  any  errors  io  reject- 
ing testimony  offered  by  tbe  defendant?  The 
defendant  was  aAed  by  his  ooudscA  to  state  the 
fair  market  value  of  tfiese  kolim  The  cowt 
rejected  this  testlmmiy  as  inoompetent,  but 
limited  the  question  to  tbe  market  price.    It  is 
insisted  tbat  this  ruling  limited  bim  to  the  price 
fixed  by  the  association.  l%epriceof  comiuod- 
ities  bought  and  sold  may  be  filed  in  three 
ways:  (1)  by  express  acieemeBt;  (B)  by  tbe 
market;  (8)  bv  tbe  actual  valae.  It  must  be 
remembered  that  we  are  dealing  with  an  exe- 
cuted contract,  one  of  those  dailv  ooauuerciat 
transactions  betweoi  buyer  and  seller,  where 
the  one  orders,  aod  tbe  other  completes  the 
transaction  by  delivering  the  goodS;    In  such 
cases  the  priCe  must  be  determined  in  oae  of 
tbe  three  ways  above  mentioned.   If  there  be 
no  express  agreement  and  no  market  price,  the 
contract  then  is  to  pay  what  tbe  oommodity  Is 
reasonably  worth.   As  already  shown,  there 
was  no  express  agreement  as  to  prifse,  and  do 
market  price.    Therefore  the  only  issue  to  be 
tried  was.  Was  this  additional  20  per  cent  rea- 
sonable, affording  only  a  fair  im>fit  to  the 
plaintiilBf  A  market  price  is  tiie  price  fixed  by 
mir  and  open  competlaoa  In  an  open  market, 
where  sellers  and  buyers  Mand  upon  an  equal 
footing.    Legally  tbe  price  so  established  is 
fair,  and  fixes  the  reasonable  wortii  of  tbe 
commodity.    When  the  price  is  high,  the  pur- 
chaser may  call  itunfair;  when  the  prioefslow. 
tbe  seller  may  call  itunfair;  bat  in  law  both  are 
fair,  and,  in  tbe  abscDce'  of  any  express  ai^ree- 
mcnt,  seller  and  purchaser  alike  contract  with 
reference  to  it.    Upon  no  other  basis  can  tbe 
great  commerctal  transactions  of  the  world  be 
carried  on.    Tbe  immense  granaries  of  this 
country  are  filled  with  products  Wbicb  rervre- 
sent  labor,  some  of  which  has  been  letnunera- 
live,  and  others  nnremunnative,  accordiofr  to 
tbe  character  of  the  soil  and  tbe  industry  and 
management  of  the  labraers  and  other  condi- 
tions.   If  tbe  market  price  of  wheat  reaches 
$1.25  to  $1.50  per  bnsbel,  will  a  purchaser  be 
permitteil  bv  the  law  to  say  to  the  fanner  who 
sells:    "That  ia  not  a  fair  market  price;  It  al- 
lows you  too  much  profit,  and  therefore  is  not 
binding  upon  met"  On  the  oUier  band,  if  tbe 
market  price  of  tbe  same  oommodlty  is  so  low 
as  not  to  afford  the  farmer  a  reasonable  profit, 
can  be  say  to  the  pnicbaserof  his  grain:  "The 
market  is  unfair,  and  affords  me  no  profit,  nnd 
therefore  you  must  pay  more."    It  there  be  a 
"fair  market  price,"  dlstlngtiisbshle  in  law 
from  the  "market  price,"  then  there  is  no  such 
thing  as  a    market  price,"  binding  upon  sel- 
lers and  buyers,  unless  they  contract  with  ex- 
press reference  to  it;  but  it  must  be  left  to  a 
jurv  in  each  case  to  delennine  What  is  the  fair 
market  value.    The  same  rule  must  apply  to 
manufaciured  commodittes,  tbe  price  of  which 
is  ordinarily- fixed  bysnch  competftlta  in  aa 
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<men  maikeU  Bat  a  price  fixed  hy  a  comblns- 
tloo  of  adloB  or  of  trarrera  is  not  a  market  p  rice, 
and  Usda  no  one;  Thft  teattmoay  «a«  there- 
fore. In  ny  Jndgment,  pnp^  rejeetad  lij  tiie 
ooort. 

4.  A  iritoe«forplaiat!fEBte«tHled4liatlf  be 
bad  made  tbe  same  knivea  for  defendant  be 
would  have  ckarced  tbe  same  price  that  plain- 
tiffs ohanred,  ana  that  U  was  a  "fair  market 
price."  Upon  croas-examiD&tion,  he  was  aaked 
the  price  be  had  maouf actured  them  for  before. 
This  testimony  waa  rejected  by  the  learned  dr- 
cnit  judge  Qpmi  his  own  motion,  and  witboat 
any  oh^eetitm  finom  plaintiffs,  liiia  lC8tiiiM»T 
was  ooBpetrati  tna  should  have  bem  ad- 
mlUBd. 


'.  lacKSfflr.  771^ 

Q.  During  the  pMgreaaof  tbe  trial  die  court. 
In  the  presence  of  tbe  juiy,  used  the  following 
language:  "The  ooly  question  is  aa  to  tbe 
mine;  it  don't  make  any  difference  how  la 
flxed.  What  could  these  knives  be  purchased 
for  In  the  open  marketf'  I  Ihiok  these  and 
oUuff  simlkr  remarks  were  erroneous,  for  the 
reasons  above  glTeD,  and  tended  to  mislead  tbe 
jury ;  and  tor  Ubese  errora  the  verdict  should  be 
set  aside,  and  a  new  trial  ordered.  I  do  not 
think  that  tbe  defendant  iveBented  his  case 
upon  the  proper  theorv,  and  therefore  no  eoets 
should  be  allowed.  Tbe  testimony  he  offered 
and  bia  requests  to  charge  were  based  aoldy 
upon  the  idea  of  a  fair  multet  value. 
LoDs»/,«  ooBCurredwithOriMt*/. 


PENNSYLVANIA  8UPRBMB  COURT. 


George  0.  HAMILTON  et  al. 

«. 

Stephen  8.  JACKSON  tt  al.. 
Impended,  etc..  Aj^^. 

(.-..Pa.....> 

1.  SwIwertbarB  totbeatoA  ofoorpo^ 
tlons  whleb  nerer  beeome  ftilly  orpkn* 

laed  tieoaiMeallUiestouktonoetaken.biitwttoh 
■TO  nwrged  vltta  tbeir  oonsent  In  a  new  oorporn- 
tton,  oanootset  up  tllegslltjr  of  tbe  morger  or  the 
lack  of  corporate  ohsracter  of  any  or  all  of  the 
oompaiikw  to  defeat  tbelr  liability  aa  affalnet 


oredlton  of  tbe  new  companr  after  tbe?  tiRve  per- 
mlttod  It  to  Incur  HabDitlcs. 
jg,  ^  J — ■trati on  in  ona  comity  will  not 
pievenban  admlQlstratoT  of  a  stookbolder  from 
heliig  Joined  as  detoidsBt  Id  another  oouoty  In  a 
suit  la  equity  to  enforce  the  liability  of  atock- 
boUers. 

(October  6, 188L) 

APPEAL  by  defendants  S.  S.  Jackson,  R.  C 
Winslow  and  A.  B.  Litch,  administrator 
of  Tbouas  K.  Lilch,  deceased,  from  a-  decree 
of  the  Court  of  Gomroon  Pleas  for  Warren 


Ho«.— CorporoKons  are  amtnatittnfhe  rules  vo- 
tming  eouttobte  eatoppeC 

Where  both  the  coiitmctinBpartI09Brediil]rohar< 
tered  as  corporations,  tlie  one  enterintr  into  the  cou- 
Xmet  cannot  subsequently  deny  tbe  corporate  ex- 
JMenoe  of  the  otber.  The  principle  of  estoppel 
may  be  successfully  Invoked.  Smelser  v.  Wayne  St 
U.  8.  L.  Tump.  Co.  82  lad.  419:  Douglas  County  v. 
BoUes.  M  U.  8.  lOi, »  L.  ed.  M;  8«rart<rout  v.  Mlcbi- 
K«n  A.  U.K.  Co.  »  Ulch.  396;  Jones  v.  Bank  of 
T^neeaee,  8  B.  Von.  1S8;  BIgelow,  Estoppel,  ai  ed. 
4S(:  Dutchess  Cotton  Vtrj.  v.  Davis,  U  Johns.  iW; 
Hnbbard  v.  Chappel.  U  Ind.  601:  Cowell  t.  Colonido 
Bprlnga  Co.  100  U.  S.  66, 25  L.  ed.  5l7:  EvansviUe,  I. 
a  C.  8.  L.  K  Co.  T.  EvansviUe,  IS  lod.  416;  St.  Louis 
Oomrs.  V.  GBiloldB,  4B  Ho.  SSI;  Beaston  v.  Clnolnnall 
ft  Ft.  W.  S.  Co.  16  lod.  27B;  Occidental  Ins.  Co.  v. 
Oanzbom.  2  Mo.  App.  V&:  Brownlee  v.  Ohio,  I.  &  I. 
R.  Co.  18  Ind.  TO;  Methodist  Epia.  U.  Church  v. 
Plokett,  U  N.  T.  486;  Kennedy  v.  Cotton,  28  Barb.  SS. 

In  tbe  case  of  the  assodatea  In  the  corporate  man- 
aRcnient  and  those  who  have  bad  dealGifis  with  It, 
there  is  a  mutual  estoppel,  rcetlns  upon  broad 
grounds  of  right.  Justice  and  equity.  The  Orst 
class  are  DOt  Buffered  to  deny  their  InoorpoiatioD, 
nor  tlM  second  to  dispute  the  validity  of  their  as- 
sertions of  corporate  powers.  Armstrong  V.  Har- 
vey, 11  Ohio  8t  SS7;  Uetbodiat  Epls.  U.  Churob  v. 
Pickett,  mpra;  Brouwer  v.  Appleby«l  Sandf.  168; 
Bwlnff  T.  Bobeson,  IS  Ind.  SB. 

The  State  llsdC  it  hat  beanheldintUsState.  may 
be  pveoluded  tv  Its  action  or  neglect  from  denying 
tbe  fnoorporatton  {People  r.  U^nard,  15  MIoh.  403j; 
or  from  taking  advantage  of  a  forfeiture  af  terlong 
aoqoiesoenoe.  People  v.  Oakland  County  Bank,  1 

Boor.  cMidi.)  use. 

In  fortber  fUustrmtlon  of  these  views,  referenoe 
is  made  to  Smith  v.  Heideoker.  SD  Mo.  IS?.  Goodrich 
V.  BeynoidB.  81  HL  Wl;  Low  T.  Oonneotiout  ft  F.  R. 
1SL.H.  A 


0O.4S  N.  H.  STB;  Society  ft>r  TMtatlon  Of  Slok  v. 
Com.  as  Pa.  125;  Heeston  v.  Ohiclnnatl  ft  Ft.  W.  B> 

Co.  16  Ind.  275. 

*  The  Injustice  of  permitting  a  corporation  to  avoid 
obligations  by  pleading  itn  own  want  of  power  to 
incur  them  is  obvltms.  But  It  should  be  remem- 
bered that  tUB  argument  is  just  asapplloable  to  the 
case  of  an  individual  who  sets  up  the  Ult^allty  of 
his  own  contract,  and  thus  shields  himself  from  re- 
sponsibility upon  It,  as  to  that  of  a  corporation. 
Tlieir  powers  are  preecrtbed  by  statote,  and  every- 
one who  deals  with  them  is  presumed  to  know  the 
extent  of 'these  powers.  Where  the  circumstance 
are  such  that  this  presumption  cannot  arise,  li;  is 
conceded  that  the  corporation  would  be  estoppe^d 
from  setting  up  ,tbat  Its  oontraot  was  uHra  eirn. 
BIsBell  V.  Michigan  8.  ft  N.  I.  R.  Co.  28 17.  T.  «8. 

The  sound  rule  upon  the  subject  is  this:  ^  prl- 
vate  corporatlun  will  be  estopped  to  set  up'  the  de- 
fense of  iiKro  t>fm  in  respeot  to  all  acts  and  con- 
tracts wfttriu  the  apparent  scope  of  Its  powers;  lind 
Oiat  both  private  and  Tpublio  corporations  will  Iw 
estopped  to  set  up  such  defects  In  their  ostab- 
llshmentororganlzatlOQ.or  In  the  prelimlnariGS  to 
the  execotloi)  of  tbeir  acts,  as  are  peculiarly  witjito 
their  own  knowledge,  BIgelow,  B^toppel,  Hi' 

m. 

Corporate  powers  art  limfUA  by  dharter  irrtTnl*. 

The  powers  of  a  oorporatlon  are  such,  and  sucb 
only,  as  are  conferred  on,  them  by  the  Ads  of  the 
Legislature  ot  the  several  Status  under  which  they 
are  organized.  Oregon  R.  ft  Nav.  Co.  v.  Orcgonian 
B.C0. 130U.  S.aSL.  ed,  837.  t 

niat  a  oorpor^lon,  as  a  creature  of  tite  I^gisla^ 
fure,caD  poeaeas  and  exercise  "no  other  powers 
than  those  specially  conferred  by  the  Act  creating 
it,  or  such  aa  are  Incidental  or  necessary  to  carry 
Into  effect  the  purposes  foe  wbloh  ft  wfu  erc^iited^ 
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Gmiity  Iq  ftivor  of  plaintUb.  wbo  were  cretU- 
wn  <n  the  Clarion,  Maboniag  &  Pittabargh 
Railroad  Comp&Dy,  Id  an  action  brougbl  to  en- 
force payment  of  platatlfl*!  cMow  out  of  un- 
paid KubecrlpHoni  to  the  Block  of  the  debtor 
COTporatlon.  Aprmed. 

From  tbe  flnmoga  of  tbe  maita'  the  follmr- 
iDgfacta  appear:  - 

Tlie  Mahoning  A  Snsquehanoft  Ballroad 
Oompaoy  was  iaoorporated  by  an  Act  of  -Ab- 
sembly  approved  April  19, 1854.  SupplemenlB 
to  this  Act  were  passed  cm  March  S4,  1806, 
April  9,  tm.  Aprf)  8, 1973,  and  April  S.  1898, 
which  made  some  changes  In  the  comniiSBionera 
appointed  to  open  su^criplion  boobs  and  in 
the  limit  to  the  amount  of  capital  stock,  and 
provided  for  tbe  extentionof  time  forthecom- 
plptioo  of  tbe  road. 

What  if  any  steps  were  taken  to  organize 
tfaia  company  did  not  appear,  nor  did  it  n(^ear 
who  were  ita  atockboldertiw  what  the  amount 


of  unpaid  stock  aobsei^tion.  No  pert  of  this 
road  was  ever  buHt  or  completed. 

The  ConewangQ  &  Claiion  Haihroad  Com- 
pany became  Ifwoqxmted  \q  ArtlelcB  of  Aaio- 
datum  filed  in  the  office  of  the  secretary  of 
<he  ComDMmwealth  on  November  23,  1881. 
Ita  eairilal  stock  was  filed  at  20,000-  abarea  of 
the  par  value  of  iSOeacii.  Defieadants  became 
snbMribers  to  thia  stock.  Tbetoia)  number  of 
shares  subscribed  for  was  4,008  ahafes. 

These  two  companies  by-  a  joint  agreement 
dated  December  6,  1881,  end  filed  in  tbe  otlice 
of  tbe  secretary  of  tbe  Conmmnwealtta  wi-re 
consolidated  and  merged  into  one  company, 
named  tbe  Clarion,  Maboniag  A  Pfliabui^ 
Railroad  Company.  By  the  agreement  lue 
companies  undertook  to  consolidate  all  their 
rights,  powers,  privileges,  franchises,  corpor  te 
stock,  etc.,  so  that  they  might  form  one  com- 
pany, bat  asreed  that  all  atock  actual^  sub- 
acrwcd  for  Moold  be  canceled. 


<OBldweU  V.  Alton,  83  111.  4111, 418);  that  it  cannot  of 
Its  own  motion  absolve  itself  fronijta  obligatiooa  bjr 
transferring  it«  franchise  to  another  (Tbomaa  v. 
West  Jersey  B.  Co.  101  U.  8. 71. 25  L.  ed.  960);  and 
that  It  canoAt  by  a  vote  of  a  majortty  of  tbe  stock- 
holders arbitni-Hydeprive  a  minority  of  their  In- 
terest In  its  property  and  practical  existence  (Kean 
V.  Johnson,  9  N.  J.  Eq.  413),- are  propoeltlons  too 
plain  to  he  disputed.  Boeton  Jfe  P,  B.  Corp.  r.  New 
York*  N.  B.  K.  Co.  18  B.  f.  SOD. 

So  Nelson,  Ch,  J„  In  Hartford  ft  N.  H.  B.  Co.  v> 
C^oswell,  5  Hill.  868,  says:  "Tlie  charter  is  tbe 
fundamental  law  of  the  aMooiatton— tlw  constitu- 
tion wliich  pra»or1be«  limits  to  tbe  directors,  offl- 
oera,  and  agents  of  tbe  company  not  only,  but  to 
tbe  action  of  the  body  corporate  itself,  and  no 
radical  change  or  slteratlon  can  be  made  or  al- 
lowed, by  which  new  and  additional  objeota  are  to 
be  aoeomplished,  or  reeponaibllities  incurred  by 
tbe  OMDpany,  so  as  to  bind  the  individuals  oom- 
poalny  it,  without  their  assent.** 

^ds  ultra  vtres  of  tAe  eonwrwNon. 

BobbloB  V.  Clay,  SB  Me.  US,  deokka  that  the  dl- 
rectors  of  a  corporation,  as  such,  and  without 
special  authority  for  that  purpose,  have  oo  au- 
thority to  make  sale  of  any  portion  of  Ita  property, 
which  la  essential  for  the  transaction  of  its  cus- 
tomary business.  Keanv.  Johnson,  ON.  J.  Bq.  401; 
BflgBbaw  T.  Boat.  R.  Co.  7  Hare,  U4.and  Bank  of 
Oomra.  y.  Bank  of  Brest.  Harr.  Ch.  (Mich.)  l(n,  are 
atronffly  oonQrmatory  of  the  deolston,  supra. 

An  act  wbioh,  to  all  intents,  terminates  the  oor- 
porattoc.  by  taking  from  It  Its  power  to  fulflll  the 
purpoeee  of  its  organization.  Is  not  oonelsteot  with 
tbe  purposes  of  its  oonstituUMi.  That  which 
chanfieathe  nature  and  tHUtness  of  a  corporation 
from  that  for  whioh  It  was  created  does  effectually 
destroy  it  for  all  tbe  purposes  for  wbioh  it  was 
formed.  It  Is  no  longer  the  same  corporation.  An 
act  which  compels  a  corporatloo  to  change  its 
business  is  no  leas  vaHd  and  repugnant  to  Its  char- 
ter than  an  act  that  Orectly  makes  tbe  change.  A 
almUar  act  was  styled  by  JVLdge  Willard  "  an  aot  of 
iwir-deetruotion  which  ttie  law  cannot  tolerate." 
Oonro  V.  Port  Henry  Iron  Co.  12  Barb.  64. 

The  rtumeeUor  held,  m  Ward  v.  6ea  Ins.  Oo.  7 
Paige,  m.  i  L.  ed.  MB, "  that  the  directors  of  a  cor- 
pomUoo  could  not,  even  with  tbe  consent  of  the 
stockholders,  dlsoontinue  the  corporate  buafness 
and  distribute  tbe  capital  stock  among  the  stock- 
bolders.  unless  expressly  authoriied  t>y  legtslatlve 
Act.**  It  is  true  that  this  decision  proceeds  upon 
principles  of  public  polfoyt  but  It  throws  ll^t  upon 
18L.R.A. 


tbe  question  aa  to  the  power  of  directors  and  tbe 

limitations  upon  tb^  power. 

So,  also,  a  lease  or  sale  of  one  railroad  to  another, 
withoutexptess authority  frotntbe  Leylalamre,  la 
beyond  the  power  of  tbe  diieotcn  or  a  mnJorlQ'  of 
the  BtockholdeiB  as  against  a  dissenimg  slocks 
holder.  It  is  a  vlolatlen  of  the  implied  oootmct 
between  the  corporation  and  each  stockholder  that 
tbe  bueineas  prescribed  In  tbe  charter  wlU  be  pur* 
sued  uotll  the  dissolution  of  thecorptowlon.  (Gen- 
erally the  lease  of  a  railroad  ismade  under  an  aaree- 
ment  whereby  tbe  stockfaoldeis  of  tbe  t>I<l  corpora- 
tion are  guarateed  a  certain  income.  The  effect  iu 
any  case,  however,  Isnotaoontlouatlanof  ibe  busi- 
ness of  the  old  corporation,  but  an  abandonment  nf 
it.  It  is  an  not  tUtra  vift»  of  the  corporation,  and  in 
violation  ol  tbe  contract  bei  ween  the  oorpotmtlon 
and  Its  stockholders.  A  single  aiockbolder  may 
obtain  an  injuuctton  against  the  lease,  or  if  It  is 
already  made,  may  go  Into  a  court  of  equity  ana 
have  it  set  aside.  Cook.  Stock  and  Stockholders, 
Sded.  1 668. citing  Winch  v.  Blrkcnbead,  L.&C.  J. 
B.  Co.  5  De  0,  ft  8.  US;  Cass  v.  Manctiesler  J.  &  8. 
Co.  0  Ped.  Bep.  640;  Stevens  v.  Davison.  18  GraU. 
819;  South  Georgia  ft  F.  B.  Co.  v.  Ayrtss,  G6  Ga.  SK); 
Tippecanoe  County  Comte.  v.  Lafayette,  U.  ft  R 
K.  Co.  00  Jnd.  60;  Black  v.  Delaware  ft  K.  Csnal  Co. 
24  N.  J.  Eq.  466.  reversing  28  N.  J.  Eq.  lah  Simpson  v. 
DenlBon,  10  Hare,Rl:  Clinch  v.  Financial  Corp.  L.  B. 
6  Eq.  4Q0:  Kean  v.  Johnson,  9  N.  J.  Eq.  40L 

But  though  a  corporation  cannot  directly  put  an 
end  to  Its  existence,  and  merge  It  by  any  prooeea 
of  amalgatnaUon  In  that  of  another,  yet  It  may  ao- 
compllsb  this  In  an  Indirect  and  circuitous  manner. 
It  may  do  so  by  trauaferrlDg  Its  property,  funds, 
rights,  and  liabilities  to  the  other  oontractiafr  cor- 
poration, and  then  voluntarily  dlsBolving  itself, 
usually  by  winding  up.  Oenerally  tiie  arrange- 
ment Is  supplemented  by  a  proviso,  whereby  ttw 
transferee,  the  purchasing  company,  indemnifies 
the  selling  company  against  tbe  liabilltlee  which  H 
may  be  under  In  reepect  of  claima,  existing  or  pro- 
spective.  Greenes  Brioe,  Ultra  Tires,  flOT,  dtlng 
Anglo-Australian  iL.  Assur.  Oo.  v.  BrItJah  Provl. 
dent8.ftF.8oc.8Glff.Bn,tDeO.F.ftJ.Ul;  He 
Albm  L.  Asso.  L.  B.  U  Bq.  Ui. 

OMisoKdotton;  miialomiialfim;  memer. 

Authority  is  frequenUy  given  to  corporations, 
either  by  special  charter  or  by  geuonJ  law,  "  to 
consolidate"  with  otber  corporations.  The  mean- 
ing to  be  attached  to  the  word  **oomoUdated,** 
when  thus  applied,  and  tbe  Important  legal  oooae- 
quenoea  followlag  from  a  oonsolldatltHi,  have,  aa 
yet,  been  only  partly  determined  by  the  eourta.  It 
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Tbis  afrreementi  vas  elgned  inter  alia  by 
Slephen  8.  Jadcson  and  R  C,  Wioslow,  both 
of  wbom  became  officers  of  tbe  new  compaDy. 
Thomas  E.  litch  was  named  as  a  director  of 
tbe  Dew  company. 

Tbe  capital  stock  of  the  new  company  vas 
fixed  at  t:!0.000  shares  of  the  par  nine  of  $50 
each.  It  did  not  appear  that  any  of  this  stock 
was  subscribed  for. 

Oo  December  21. 1881,  the  Clarion,  Mahou- 
log  &  Pittsbui^h  Company  entered  into  a  con- 
tract for  the  construction  of  its  road,  which 
was  dgned  by  Jackaon  and  Wiaslow.  Noth- 
ing was  ever  done  under  this  contract.  There 
hu  been  no  election  of  directors,  or  work  done 
UDder  tbe  company's  charter  since  1883.  Dur- 
ine  the  period  from  November,  1884,  to  June, 
iSS6,  plaintiffs  recovered  judgments  against 
the  company,  which  is  insolvent. 

As  conclusions  of  law,  tbe  master  found,  in- 
tsr  alia,  as  follows: 


b  plain  that  corporations  oanaot  tie  oonstdtdated 
without  tbe  consent  of  tbe  sharabolders  of  both 
compaDioa,  and  ttiat  tbia  consent  cannot  be  Im- 
plied. A  oonsolldatloa  would  involve  ttie  fonna- 
tloo  of  a  new  company  by  the  shareholdera,  under 
a  new  eonatltiitlon.  Iforawetx,  Priv.  Corp.  2(1  ed. 
HSeB.MOl 

TtiB  IiBglalatare  roaj,  when  public  oecesetty  re- 
quina  tt.  vnnt  autliorl^  to  cooeoUdate  extsting 
eoooeoUiv  lallioad  routes,  If  tber  provMea  Just 
ooapeDsatton  iae  (be  sliaces  of  aoch  stoeUioldma 
ssdlsseot.  Bhwk  V.  Delaware  *  B.  Ctenal  Co. »  N. 

Ab  a  general  rule,  tbe  consent  of  every  atoch- 
bolder  is  neoceBory  for  consolidation,  and  those 
wbo  disseat  cannot  be  compelled.  Ibtd.;  Rean  v. 
Jdbnaoa,  9  M.  J.  Eq.  401;  Fisher  v.  S\-ansvHle  ft  C. 
K.  OouT  Tod.  407:  Blatcbford  v.  Koes,  6  Abb.  Pr.  N- 
B.aL,  H  Bartk  «fc  Cbapman  v.  Had  Klver  «  L.  B. 
K.Oa.SOUoSt.  m.  AndseaBeBmplreAaBUF.  Co. 
L.B.4B|.8a. 

Tbere  Is  nopower  to  force  a  dissenting  etookbold- 
ee  toiolQ  the  new  corporation,  and  to  receive  stook 
to  it  on  the  surrender  of  bis  stock  in  tbe  old  oom- 
pany.  Ferguson  v.  Meredith,  S8  U.  B.  i  Wall.  S.  17 
L.  ed.  004,  And  see  McMabaa  v.  Sforrlaon,  16  lud. 
17%  Mowrey  v.  Indianapolis  &  C.  R.  Co.  4  Bias.  78. 

And  a  oonsoHdatlon  without  bla  consent  relieves 
blm  from  Itabtllty  on  bts  subacriptlon,  or  entitles 
blm  to  recover  bis  Interest,  fltielbyvllle  it  R. 
Tamp.  Co.  t.  Barnes,  43  lad.  498:  Lauman  v.  Leba> 
oou  VaUey  B.  Co.  80  Pa.  4%  llllnote  O.T.  R.  Go.  v. 
Cook.  W  III.  Compare  Cork  ft  T. «.  Co.  r. 
ea(»,ia  aa4U:  MtdtandQ.  W.  B.of  Ireland  v. 
Iieeoh,SH.I*.Caft872;  Boone.  Corp.  I  m 

Where  power  Is  given  by  statute  to  one  railroad 
corporation  to  consolidate  with  any  other,  what- 
ever other  corporation  it  selects  for  a  union,  and 
HndswiUlng  to  Joki  It,  bas  power  to  unite  wltb  It. 
altbougti  audi  other  Corporation  is  not  named  in 
tbeStatute.  As  Prospect  Park  ft  C.  I.  B.  Go.  AT  N. 

Y.m. 

That  tbe  company  with  wblob  the  consolidation 
is  eCeoted  belooga  to  another  State  is  immaterlai. 
Seotland  Ootmty  v.  Thomas.  M  U.  S.  682,  Si  I^  ed. 

at. 

Stflotly  ^waking,  a  merger  of  one  corporation 
Into  another  "Is  a  dissolnttei,  destroyini^  the  actual 
ideoUty  of  both,  while  the  legal  identity  of  one  of 
them  la  preserved.  Aswhcre  a  life  estate  Is  meriied 
into  a  fee  simple,  one  being  destroyed  and  the 
otherenlaTiredbytbeopecatloD.**  Lauman  v.  Leb- 
anon Taller  R.  Co.  SQ  Fa.  4& 

Tbe  eonsolldaUoa  nay  he  anthorfsed  either  by 
tbeobarlam  of  CUe  eorpoiMlom,  by  gwend  laws, 
18L.R.A. 


8.  It  is  not  a  good  defense  to  tbe  defendants 
in  this  action,  that  tbe  Cooewango  &  Claiim 
Railroad  Company  and  Mahoning  &  Busque- 
banna  Bailroaii  Company  were  merged  and 
consolidated  intoanewcoinpanyaatheClarioa, 
Mahoning  &  Pittsbatgh  Railroad  Oompany. 
Tbe  regularity  of  such  merger  and  cossolida- 
tloo  cannot  be  questioned  collaterally  in  thia 
proceedioff. 

4.  Tbe  Clarion.  Mahoning  &  Pittsburgh  Rail- 
road Company  being  a  defaoUf  if  not  a  1/0  Jvre 
corporation,  the  defendants  who  have  dealt  with 
it  in  its  corporate  capacity  cannot  in  this  pro- 
ceeding question  the  legality  of  the  corporation. 

5.  AS  against  these  creditors  of  the  Clarioo, 
Mahoning  &  Pittsburgh  Railroad  CompBny,tbe 
defendants  cannot  defend  on  the  ground  that 
all  the  stock  of  the  corporation  has  not  been 
subscribed  for. 

6.  Tbe  agreement  in  the  articles  of  consoli- 
dation of  the  Cooewango  &  Clarion  Railroad 


by  an  Act  passed  sutneQueat  to  tbe  Inoorpontion 

<rf  tbe  several  oompaoies,  or  by  leglaletivereoogni- 
tloQ  and  ratiScatfon  of  the  proceeding.  1  Water- 
ouuL  Corp.  1 168v  citing  Blsbop  v.  Bralnerd,  28  Ooon. 
289;  Head  v.  Now  Tork,  H.  ft  N.  R.  Co.  46  Conn. 
199:  Mitchell  V.  Deeds,  40  111.  4U;  McAuIey  V.  Col- 
umbus, a  ft  I.  B.  Co.  83  m.  HS.  See  New  Orteana 
Gas  Light  Co.  v.  Louisiana  Light  ft  B.  P.  ft  Hfg. 
Oo.  116  n.  8.  OOO,  aVL.  ed.  MS. 

After  theoonsoHdation  «U  debts  due  to  orrlgtate 
of  action  vested  In  eltbet  of  the  prevtoosly  exist- 
ing companies  are  vested  In  tbe  new  company. 
London,  Brighton  ft  8.  C.  B.  Oo.  v.  Goodwin,  3 
Excb.  3S0:  East  Union  B.  Co.  v.  Coobrane.24  'Bug. 
L.ftEa.406., 

Where  two  or  more  riallroad  companies  are  oon- 
solldated,  as  far  as  the  oredltora  of  one  of  tbe  orig- 
inal companies  are  oonoerned,  tbe  cnnsolldatod 
company  Is  snooeasor  of  the  old  company:  but  in 
reepeottotheiwopertiesof  the  other  eompanfei  It. 
is  a  new  and  Independent  oompany,  and  snA  oicd- 
ttors  have  no  otalm  agaiast  Itupon  their  original 
oontraets  but  only  by  vlrtoe  of  Ita  aenmption  of 
the  obllaatloas  of  tbe  oM  ownpanles.  Proaty  v. 
Lake  Shore  ft  U.  S.  B.  Co.  tt  N.  Y.  MS. 

The  EfUfiiith  dixUrine  of  amalo<^tmation. 

The  recognteed  English  doctrine  on  tbe  subject 
of  amalgamation  la,  that  a  majority  of  the  mem- 
bers cannot  araalaanutte,  and  transform  shares 
from  one  asaociatinn  Into  another,  as  such  a  pro- 
ceeding would  be  tittra  efrw.  FteId,'Corp.  I  «S. 

Mr.  Brlee  observes:  "^U  may  do  so  bytmnsfer- 
ringits  property,  funds,  rightsaadUaUlitlea  to  Iho 
utber  cedtrscting  corporation,  and  ttien  voluntar- 
Uy  diaaolvlng  Itself,  usually  by  a  winding-up,  gen- 
erally tbe  arrangement  is  supplemented  by  a  pro- 
viso, whereby  a  transferee,  the  purcliasiiig  com- 
pany. indeninlOee  the  selling  company  agulnet  tho 
liabilities  which  It  maybe  under  in  respect  to  claims 
existing  or  prospective.  This,  after  oil,  la  not  nn 
amalgamation;  It  is  notaunlon  of  one  corporation 
wltb  another,  bot  is  simply  a  transfer  of  amet". 
wltb  attendant  reepotalblittlea.  It  is,  however,  a 
sofflctont  amalgamation  for  aB  praotloai  purposes, 
and  it  Is  therefore  the- prooees  always  adopted.'* 
Green's  Brioe,  Ultra  Vires,  SI3;  Anglo-AuBtralian 
L.  Assur.  Co.  V.  British  Provident  a  ft  F.  Soc.  S 
GUT.  521.  «  DeG.  F.  ft  J.  8*1.  See  also  same  prin- 
ciple Id  HodgM  V.  New  England  Screw  Co.  1  R.  I.. 
812,  3  B.  1. 9:  Booth  V.  Bunco.  X  N.  Y.  130;  Korke  v. 
Thomas,  M  N.  Y.  SBO;  Barclay  v.  Quicksilver  Hln. 
Co.  9  Abb.  Pr.  N.  S.  S88,  6  Lane.  8S:  Kelly  v,  Mari- 
posa L.  ft  Uin.  Co.  1  Hon,  Ml  F.  8.  B. 


Digitized  by 


789 


PSNKnLTAKIA  SUFBEIU  GOVBT. 


OcTh 


Compan;'  and  Mnhoninff  &  Susquehanna  Rail- 
road Company,  that  ail  their  stock  actually 
Bubacrlbed  for  shall  be  canceled,  is  not  BuflSdent 
to  relieve  the  defendants  from  liability  to  the 
creditors  of  UieClarioii,Mahoniogft  Pittsburgh 
Ratltoad  ComnBuy  upon  their  unpaid  subacrip- 
tiona  to  the  Conewango  A  C1an<m  Balhoad 
Company. 

The  material  parts  of  the  master's  GpinloQ 
are  as  follows: 

It  la  very  strenuously  urged  on  behalf  of  the 
defense,  that  the  merger  and  consolidation  of 
the  Conewango  &  Clarion  Railroad  Compa- 
ny, and  the  Mahoning  &  Susquehanna  Rall- 
Toad  Company,  into  a  new  company,  or  into 
a  company  vlth  a  new  name,  is  illegal.  I 
agree  with  the  learned  counsel  for  some  of 
the  defendants,  Mr.  Corbet,  that,  under  the 
lavr,  the  merger  should  be  of  one  existing  rail- 
road company  Into  another  existing  railroad 
company.  But  I  do  not  agree  with  blm  that 
because  two  railroad  companies  have  merged 
into  a  new  company,  or  Into  a  company  with 
a  new  name,  such  merger  is  so  illegal  aa  to 
constitute  a  valid  defense  in  favor  of  the  aub- 
acribers  to  the  capital  stock  of  one  of  the  com- 
panies. In  a  suit  by  Judgment  creditors  of  the 
new  corporation.  Tbe  law  carefully  frives  a 
remedy  to  the  stockholders  if  they  ai  e  dissatis- 
fied with,  or  object  to,  tbe  consolidation. 
Section  8  of  the  Act  of  May  16,  1861,  Pub. 
Laws,  70S.  entitled  "An  Act  Relating  to  Rail- 
road Companies,"  provides  for  tbe  duposition 
of  the  stock  of  dissatisfied  stockholders,  in 
cases  of  consolidated  companies.  Section  2  of 
tbe  same  Act  provides  for  notice  to  Uie  stock- 
holders of  the  intended  consolidation  and 
'^dieihod  of  voting  thereon.  Tbe  forms  of  law 
bare  been  gone  through  with,  and  tbe  agree- 
ment of  consolidation  of  the  two  companies 
has  been  filed  in  tbe  proper  office  at  Harris- 
Durg;  Ko  objection  to  this  consolidation  has 
been  raised  tqr  any  one  of  these  defendants,  so 
far  aa  we  are  advised  by  the  evidence.  After 
all  thia,  it  wfll  be  presumed  that  the  law  was 
complied  with  so  far  aa  nodce  to  tbem  of  the 
intended  consoHdatinn  was  concerned,  and  that 
they  were  aatiafled  with  tbe  merger.  But  more 
ibnu  that.  In  this  case  several  of  tbedefendants 
bare  dealt  with  tbe  new  corporation  in  various 
waya.  In  so  far,  they  have  invited  others  to 
■6eiil  with  tbe  consolidated  corporation,  and  I 
-think  are  lield  out  to  tbe  world  to  giveit  credit. 

Tbe  corporation  defendant  is  a  airporalion 
defaeto  it  not  itejnrt.  Horawetz,  Prir.  Corp. 
g§  138, 145. 

In  the  latter  section  It  Is  said:  "Tbe  roles 
referred  to  in  the  precciiing  sections  are  appli- 
cable in  an  action  brought  bv  a  creditor  of  an 
insolvent  corporation,  to  enforce  tbe  liabilii^ 
■(wE  its  stockholden  to  pay  tbe  amount  of  their 
stock  subscript  ions.  In  a  case  of  tbli  cbarac- 
la,  the  defendant  cannot  Impeach  tbe  binding 
force  of  their  contracts  of  membership  by 
.showing  that  the  formation  of  tbe  corporation 
■was  unauthorized  by  law,  nor  can  they  estab- 
lisb  tbe  Invalidity  of  the  obligation  assumed 
by  tbe  company  in  favor  of  complainant,  upon 
~tbc  ground  that  the  company  had  no  authotlty 
to  act  Id  a  corporate  capacity."  And  see  ife- 
Mote  V.  Wheeler.  45  Pa.  32. 

It  is  uiged  on  belialf  of  some  of  the  defcod- 
anis  as  a  ground  of  defense,  that  all  the  nock 
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of  the  Conewango  &  Oarhrn  Rdlroad  Com- 
pany waa  not  subecribed  for.  I  think  this  would 
be  a  complete  defense  in  an  action  bv  the  cor- 
poratioD  to  recover  uopaM  aubecrlpttons  to  its 
capital  stock.  But  It  does  not  foilnw  ttaat  a 
defeue,  good  between  tbe  anbacrlber  to  Ita 
capital  stock  and  the  corporation,  is  good  In  a 
suit  between  such  sabscntier  and  a  creditor  of 
tbe  corporation.  After  having  permitted  un- 
questioned the  consolidation  of  the  companies, 
and  the  consolidated  company  to  make  con- 
tracts and  Incur  liabilltiea,  I  do  not  see  bow 
this  defense  can  be  interposed. 

In  Morawetz  oo  Private  CorporatlooB.  g38S, 
it  Is  ^aid:  "A  atockbolder  may  waive  ihe 
performance  of  a  condition  precedent  to  bis 
liability  to  contribute  his  proportionate  share 
of  the  capital  of  tbe  company;  and  after  such 
waiver  he  will  be  liable  as  if  the  conditions 
had  been  performed.  Yet  if  a  subscriber, 
knowing  that  tbe  requisite  subecriptions  had 
not  been  obtained,  abotild  attend  meetings  of 
tbe  corporation  and  cooperate  to  votes  for 
expending  money  and  for  making  contracts, 
or  take  part  to  any  other  acta  which  could  be 
properljr  done  only  upon  tbe  assumption  that 
tbe  capital  of  tbe  company  had  been  fully  sub- 
scribed, he  would  not  be  permitted  to  refuse 
to  contribute  bia  proportion  of  capital  upon  the 
ground  that  the  amount  required  by  the  charter 
bad  not  been  subscribed." 

In  section  185  of  tbe  same  work  it  ta  aaidt 
"For  similar  reasons  ft  baa  been  held  that  a 
stockholder  might  be  estopped  by  his  conduct 
from  settinE  up  as  a  defense  to  an  action  for 
calls  that  the  number  of  shares  required  by 
law  to  authorize  tbe  corporation  to  be  founded 
have  not  been  subscribed." 

It  la  urged  in  oppositioD  to  iU»  view  that 
those  dealing  with  tbe  corparatiw  an  bound 
to  know  that  all  the  stock  baa  not  been  anb- 
scribed  to.  There  is  eome  force  in  this  view; 
yet  I  think  that  those  persona  who  originate  a 
corporation  abould  see  that  It  does  not  act. 
until  the  Implied  condition  on  wbieh  tb^  sab- 
scribed  has  been  complied  with;  and  that  when 
it  does  act  persons  dealin?  with  it  have  a  right 
to  assume  that  tbe  precedent  conditions  have 
been  complied  with.  Keither  do  1  think  that 
the  slipuiuUon  in  the  agreement  of  merger, 
that,  "all  the  stock  of  the  two  flrst-mentioDed 
companies  actually  subscribed  for  shall  be  can- 
celed," constitotes  a  good  defeoae.  Tbia  sCipn- 
lation  is  followed  by  the  provieioo,  "  That  the 
Ohirion.  Mahoning  ft  I^tUburgh  Railroad 
Company  shall  and  will  Issue  to  tbe  several 
holders  and  owners  of,  or  subscribers  to,  the 
stock  of  the  Conewango  ft  Clarion  Railroad 
Company,  and  tbe  several  owners  and  holders 
of.  or  subscribers  to.  the  stock  of  the  two  last- 
na^ned  companies  shall  be  entitled  to  receive 
for  every  share  thereof  one  share  of  the  capi- 
tal stock  of  tbe  Clarion,  Mahoning  ft  Pitts- 
burgh Railroad  Company."  Tbe  plain  intent 
and  effect  of  this  agreement  Is  to  substitute  the 
stock  of  tbe  consolidated  compmny  for  tbe 
stock  of  tbe  companies  which  have  become 
merged  in  It.  It  is  Uie  stock  that  Is  canceled 
and  not  tbe  subscription  for  stock.  Ajiy  other 
construction  would  have  been  to  denude  tbe 
consolidated  company  of  all  advantages  from 
the  aubacriptiona  to  tbe  capital  stock  of  iba 
two  companies  merged  In  H. 
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Tbe  oooetnictloQ  I  baT«  given  thisagreemeot 
fa  in  hannoij  wltli  tb«  provlskMi  coi^ned  lo 
tbe  tbfid  flection  of  tbe  Act  of  Hay  16, 
1861,  Pub.  Laws,  708,  that,  "all  the  property, 
real,  persooal  and  mixed,  and  4ebts  dae  and 
rights  of  action,  shall  be  deemed  and  taken  to 
be  transferred  to,  and  vested  in  tbe  company 
into  wbicb  sucb  merger  may  bave  been  made, 
vltbont  farther  act  or  deed;  and  all  property, 
all  rights  of  way,  and  all  other  Interests,  shall 
be  as  effectually  the  property  of  sucb  company 
or  corporation' into  wbicb  sucb  merger  may 
have  bieen  made,  as  they  were  of  either  of  tbe 
former  corporations,  parties  to  said  sgreenwnt." 
And  see  Lan^t  App.  105  Fa.  6d. 

The  important  assignments  of  emr  are  a> 
followa: 

1.  In  not  sustaining  Joint  exception  number 
4wblcbts  as  follows:  "In  not  finding  that 
there  was  no  legal  or  soffldent  evidence  that 
tbe  alleged  Mahoning  A  Susquehanna  Railroad 
Company  ever  existed  as  a  oorporation." 

S.  In  Dot  sustaining  joint  exception  Dumbo' 
11.  wbicb  Is  as  follows:  "In  not  finding  that 
there  was  no  legal  or  sufficient  evidence  that 
the  alleged  Cone  wan  go  &  Clarfon  Ballroad 
Company  was  a  corporation." 

3.  In  not  sustaining  joint  exception  number 
14.  which  is  as  follows:  "In  not  finding  it  was 
incumbent  on  the  plaiotlfls,  tbe  same  having 
been  pat  in  issue  by  the  pleadinas,  to  establish 
tbe  ezlstenoe  of  the  corporation  by  tbem  s^M 
the  OlarUm.  Habonlog  A  PIttsbuigh  Ballroad 
Company,  and  that  Its  exisience  was  legal, 
which  pUintiffB  did  notdo;  bat  on  the  contrary 
tbe  evideooe  adduced  by  tbem  showed  that 
such  company  bad  no  corporate  existence  by 
any  warrant  or  aiith(»tty  of  law." 

4.  In  not  flndine,  vid»  Litoh's»tb  and  Wins- 
low  and  Jmokaaari  B0i  exceptions,  aa  Uierein 
stated:  "That  T.  E.  LHch,  R.  0.  Winslow. 
and  S.  B.  Jackson,  severally,  never  became 
stockbolden  of  tbe  Conewango  Js  Clarion 
Railroad  Conqnny:  that  tbere  was  no  evidence 
that  any  stodt  oertiflcatefl  were  ever  issued  by 
it,  or  tendered  efttieT  of  them;  or  that  sucb 
Gompony  ever  so  far  organized  that  tbey  could 
have  complied  with  tbeir  respective  agreements 
to  tak«  abares  of  stock  therein." 

11.  (Assigoed  on  behalf  of  £.  A.  Lilch,  ad- 
ministrator.) In  not  Sustaining  Uie  40tb  excep- 
tion of  E.  A  LItch.  administrator,  that  tbe 
31aater  erred  in  bis  10th  cooclusloa  of  law, 
wbicb  is  as  follows:   "  Tbis  suit  may  be  maiu' 
tained  in  Warren^Connty  against  E.  A.  Lltch. 
administrator  of  tbe  estate  of  Thomas  K. 
Utcb.  deceased,  joined  with  othmr  defendaols. 
for  their  nnpaid  Bubacriptions  to  the  capital 
stock  of  the  Conewango  &  Clarion  Railroad 
Company  notwitbstaodtng  the  residence  and 
domfdl  oi  Tbomas  E.  Lilch  la  Jefferson 
Goaaty,  at  the  tfane  of  his  death,  and  the  grant- 
ing oTletteis  of  admhristratttm  opon  his  estate 
by  the  Register  of  Jefferaon  Connty." 

Jfessr*.  Ooorffo  A.  imakm  and  Chkrtea 
Corbet,  for  appdlmts: 

After  the  expiration  of  the  time  fixed  by  law, 
for  tbe  completion  oi  the  road  in  a  collsieral 
action  tat  the  recovery  of  stock,  tbe  defense  of 
Don-completk>n  can  be  set  up  and  is  a  valid  de- 
feosSL  JteOtiBv  v.  A'fMwraA  it  C.  B.  Co.  83 
Pa.«I. 

In  ooweqaence  of  the  oonpany's  failure  to 
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bidld  any  road  witfahi  tbe  time  fixed  by  the 
Acts,  tbe  franchise  reverted  to  the  Common- 
wmltb  without  judicial  aotiOD. 

Com.  V.  l4/k0ru  Watm-  Qo.  1  Cent.  Rep.  810, 
110  Pa.  891. 

Tbe  Acts  of  Assembly  autborizlne  the  Ma- 
honing &  Susquehanna  Railroad  Uompany, 
which  purported  to  constitute  it,  bnd  ceaseu 
lo  exist  and  were  void  before  the  6th  day  of 
December,  1881. 

No  letters-^tent  appear  to  have  been  issued 
in  pursuance  of  those  Acts,  as  required  by  the 
second  section  of  tbe  Act  of  February  19, 1949. 

Brlgbtly's  Purd.  Dig.  p.  1417,  pi.  19. 

Until  toe  requirements  of  this  section  are 
complied  wlth»  the  Acts  authorizing  tnr^n^ 
ration  are  absolutely  ineffective  to  establish  a 
corporate  life. 

The  alleged  consolidation  of  tbe  non-existent 
Conewango  &  Clarion  Railroad  Company, 
with  the  Qon-exiatiog  MabooingA  Susquehanna 
Railroad  Company  was  voia;  and  the  Clar- 
ion, Mahoning  &  Pittsburgh  Railroad  Com- 
pany,  tbe  result  of  the  pseudo-coosolidatioa, 
wsa  a  nullity. 

Act  of  May  19,  ISU;  Biigjbtly'a  Pntd.  Dig. 
1420,  pi.  781 

That  there  never  was  sucb  a  corporation, 
goes  to  tbe  right  of  action  and  is  pleadable  in 
bar. 

JhrtAumhertand  County  Bank  v.  Eyer,  60 
486^  Bee  also  ttkrem,  v.  Havgatwk  Wheel 
09.  88  Fa.  8S8;  SeomUv.  Thayer,  106  U.  S. 
148.  150,  161,  36  L.  ed.  008,  972,  978. 

Tbe  defendants  are  not  by  virtue  of  their 
subscriptions  to  the  articles  of  asbociation  of 
the  Conewango  &  Clarion  Railroad  Company, 
reqwnsible  to  the  aoKnuit  of  their  respective 
snbsorifHlons  for  tbe  debts  of  tbe  Clarion,  Ha- 
bonlog &  Pittsburgh  Railroad  Company. 

A  ccnporatim  cannot  sostaln  ab  action 
against  one  who,  befmolt  was  chartered,  with 
others,  signed  a  paper  antwing  to  take  a  celt- 
tain  quantity  of  Ita  stooc  and  afterwarda  re- 
fused to  do  so. 

BtraibuTg  R.  (h.  v.  JBekternaeht,  21  Fa.^; 
Cook,  Stock  &  Stockholders,  %  186. 

A  aubscriber  to  tbe  capital  stock  of  a  corpo- 
ration cannot  be  held  on  bis  subscription  unless 
the  whole  capital  stock  is  suhscribcd  for. 

Cook,  Stock  &  StockbolderH,  176;  Boeii- 
land,  Mi.  D.  db  8.  t^.  B.  Co.  v.  St:iraU,  78  Me. 
167,  18  Am.  &  Eng.  Corp.  Cas 

As  tbe  ooneolidatioD  is  nulicul  change  in 
the  organization,"  It  therefore  takes  "away  tbe 
motive  which  induced  the  subscript  ion,  as  irell 
as  affects  injnrioualy  the  consideration  of  tbe 
contract," 

Nugent  r.  Putnam  Countg  Suprt.  86  U.  S. 
10  Wall.  341,  83  L.  ed.  88. 

A  disaenting  member  cannot  be  forced  Into 
a  new  oorporation,  and  bis  property  In  one 
oorporation  cannot  be  taken  from  htm  and  tbe 
stock  of  aaotber  Impoeed  upon  bbn  hy  way  of 
compensation,  by  the  Act  tither  of  the  Legis- 
lature or  of  his  oo-corporators,  or  of  both  com- 
bined. 

Lauman  r.  Zebantm  Vail^B.  a>.  80 Pa. 42. 
See  abo  Cook.  Stock  A  Stockholderfl.  671. 

A  stockholder  who  nenr  converted  fala 
stock  into  that  of  the  ooniolidated  companr 
has  no  footing  in  cmut  tor  a  atockholder'a  UU 
against  the  said  company. 
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PhiladtljAia^E.  B.  Co.  v.  GaUtteim  R.  Co. 
58  Pa.  80.  63. 

JIfagrt.  G«orM  Fnudiie»  Smmsm  W. 
WicKins  and  S.  T.  N^ll,  for  appellees: 

Were  this  a  suit  even  by  the  ConewangoA 
Clarion  Batlroad  Coropaoy  agafDst  these  de- 
fendants to  recover  upon  their  unpaid  subscrip- 
tiona,  the  defense  set  up  vould  ootftvail. 

Oarrett  v.  DOUburg  db  M.  B.  Co.  78  Pa.  465. 

As  to  the  existence  of  the  Glarioo,  Mahoning 
APittsbur;^  Railroad  Compaoy,  the  record 
from  the  office  of  the  Secretary  of  the  Com- 
monwe^th  vas  snfflclent  proof. 

Com.  T.  Atiantie  A  Q.  W.  B.  Co.  58  Pa.  0. 

In  ScoOand  Countyv.  Thmtuu.  94  U.  8.  683, 
34  L.  ed.  319,  the  consolidated  compaDy  did 
Dot  adopt  the  name  of  either  corporate  body 
and  it  was  held  not  to  be  of  any  conaeqnence. 

The  Clarion,  Mahoning  &  Pittsburgh  Rail- 
road Company  was  entitled  to  collect  and  re- 
cover the  aubscrfptiuos  to  the  capital  slock  of 
the  Conewango  &  Clarion  Railroad  Company. 

Act  of  May  16, 1861;  Brigbtly'a  Puni.  Dig. 
p.  1430.  pi.  16: 

The  cancellation  of  the  stock  certificates  did 
not  cancel  the  sobseriptton. 

See  Heotland  Counts  Thomat,  94  0.  8.  683, 
34  L.  ed.  319;  Emry  County  ▼.  Nicotay,  99  U. 
8.  619,  34  L.  ed.  894;  StAuyler  County  v. 
Thomai,  98  U.  8.  169.  36  L.  ed.  88;  Qrem 
Count]/  V.  ConruM,  109  U.  S.  104, 37  L.  ed.  873. 

The  decree  pro  tet^tm^  entered  November 
1888,  agaiaat  the  corporation  defendant,  is 
coocluslTe  upon  the  stockholdert,  defendants, 
as  to  the  T^larity  of  the  oi^nlKatlon  of  said 
corporation  as  averred  In  the  bill. 

Havhim  V.  6^71.  181  U.  8.  819,  88  L.  ed. 
184;  Thornton  v.  Wootter,  114  U.  S.  104. 39  L, 
ed  IUj;  IfWtatiw  ObnrfR,  1  H(n>k.  Gh.  471. 
3  L.  ed.  491. 

If  there  Is  anything  settled  it  Is  that  the  cor- 
porate existence  of  a  corporation  de  fa^  can- 
not be  inquired  Into  collaterally. 

Cochran  r.  Arnold,  OS  Pa.  405.  *n 

PaxaoB*  Oh.  X,  delivered  the  t^nlon  of 

the  coort: 

'  The  opinfoD  of  the  learned  master  covers  this 
case  so  fully  that  an  elaborate  diseussioD  of  it 
it  unnecessary.  The  main  contention  on  the 
part  of  the  appellants  was  that  the  Mahoniog 
<k  Susquehanna  Railroad  Company,  the  Cone- 
wango &  Clarion  Railroad  Company,  and  the 
Ctei^bn,  Mahoning  &  Pittsburgh  Railroad 
Company  never  hSi  a  legal  corporate  exist- 
race:  that  the  said  appellants,  T.  R  Lltch,  R. 
C.  Wlnslow,  and  S.  8.  Jackson  never  became 
stockholders  in  the  last-named  company,  and 
that  said  company  was  never  so  ^ir  organized 
that  ibcy  could  have  complied  with  their  re- 
spective agreements  to  take  shares  of  stock 
therein.  Bee  first,  aeoond,  third,  and  fourth 
assignments  of  error. 

It  would  be  tedious  to  detail  all  the  proceed- 
ings in  relation  to  ttfe  organization  of  these 
companies,  and  the  merger  of  the  flrst  two 
companies  Into  a  consolidated  corporation  un- 
der the  name  of  the  Clarion,  MaboDlo?  &  Pitts- 
burgh RfiilroBd  Company.  All  this  has  been 
carefully  done  by  the  fearaed  master.  It  is 
enough  to  say  that  the  merger  snfflcieDtly  ap- 

S>ar«l  by  the  ccrtifioate  of  the  secretary  of  the 
ommonwealth,  andtbeeffectofUvnw,  under 
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the  third  section  of  the  Act  Of  May  16. 1861 
Pub.  Laws,  703,  to  vest  In  the  consoltdatea 
company  all  the  property,  rights  and  franchises 
of  said  companies  subject  to  aU  righta  of  their 
respective  cnMitors.  The  oonsoluated  com- 
pany is  estopped  by  the  decree  pro  cot^fett^  from 
alleging  that  it  is  not  s  corporation  dejure  and 
liable  as  charged  in  the  bill  to  the  plaintiffs, 
who  are  the  appellees  here,  and  who  have  re- 
covered Judgments  against  it  in  actions  at  law. 
It  is  idle,  as  against  creditora,  to  set  up  t^e  de* 
fense  that  the  corporation  hatd  no  le^l  exist- 
ence. It  bad  sufficient  existence  to  ooniract 
debts,  and  In  the  interests  of  Its  creditors  it 
must  at  least  be  treated  as  a  rte  facto  corpora- 
tion. Aud  if  there  is  anything  settled  in  the 
law  it  is  that  the  existence  of  a  corporation  de 
ffteto  cannot  be  inquired  into  collaterally. 
Cochran  v.  Arnold,  S8 890.  Much  less  can 
such  a  corporation  or  a  stockholder  therein  set 
upa  defect  in  itscharter  as  against  a  creditor 
who  has  contracted  with  itupon  thefaitb  of  it» 
charter.  Wc  are  not  considering  the  case  of  a 
subscriber  to  shares  who  refuses  to  pay  his 
subscription  on  the  nwind  that  the  organixa- 
tioo  has  not  been  perfected,  and  tiie  cases  cited 
upon  this  point  have  no  application. 

We  are  clearly  of  opinion  that  by  force  of 
the  articles  of  oonaolidathm  and  the  Act  of  As- 
sembly the  subscription  to  the  stock  of  tbo 
Conewango  A  Clarion  Railroad  Company  in* 
uredtotbebeDefltof  theeonacriidstedeompany, 
and  became  an  asset  In  Its  hands  for  the  pay- 
ment of  debts,  and  that  the  subscribers  thereof 
are  liable  to  the  creditors  of  the  latter  to  the 
amouDt  of  thdr  unpaid  subscriptions.  Thli 
bill  was  filed  to  enforce  this  personal  liability 
against  certain  of  the  stockholders.  The  cor- 
poration itself  Isadmittedly  loaolveat.  It  dof.i 
not  appear  to  have  any  availaUe  assets.  Wbllo 
it  is  well  settled  that  a  single  creditor  may  not 
sue  a  particular  itaxAholaer  at  law.  and  thus 
secure  an  advantage  over  other  stockholders 
(see  Bttnn't  App.  tW  Pa.  49),  yei  this  bill  was 
filed  by  or  on  behalf  of  all  the  creditora  against 
the  corporation,  and  its  stockholders,  pr«:iwly 
as  wasdonein  Bunn'tApp.,  aupra.  Toe  rights 
of  all  parlies,  tlieiefoie,  can  be  adjusted  lo  Ifau 
one  proceeding,  and  ibe  deoee  of  the  coart 
below  is  so  f  nmed  as  to  compel  oontribuliim  In 
case  anyonedefendant  Is  required  to  pay  mora 
than  his  just  proportion. 

A  point  was  made  that  this  suit  cannot  be 
maintained  against  £.  A.  Litch  in  Warren 
County  tat  the  reason  that  he  is  aoed  as  ad- 
ministTat<H-  of  Thomas  K.  Lttch,  deceased,  tiie 
domicil  of  said  administrator  beingtn  Jefferson 
County,  in  which  county  the  letters  of  admin- 
istration were  talcen  out.  See  eleventh  assign- 
ment. 

This  objection  is  baaed  upon  tfae  ground  that 
the  Orpbana'  Court  of  Jeflenon  liak  tlte  exclu- 
sive jurisdi<Atoa  over  the  eatate  of  said  dece- 
dent. It  may  be  conceded  that  the  estate  of 
Thomas  R.  Litob  canuot  be  distributed  by  the 
Common  Pleas  of  Warren,  liut  no  such  queetion 
arises  here.  It  is  not  a  tmestion  of  distribution 
but  of  the  fixing  of  a  liability  or  of  a  right. 
When  that  is  ascertained  it  will  be  for  the 
Orphans'  Court  of  Jefferson  to  decide  to  what 
extent  it  can  be  enforced  against  the  estate. 
That  will  depend  upon  the  amount  of  the  estate 
and  tfae  righte  of  other  credttots.   Aside  from 
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ttiU  it  mast  not  be  overlooked  Ifaat  ft  Wu  abffi 
in  eqal^,  and  the  court  acquired  jurisdtctioo 
over  E.  A.  Litcb,  admialatrator,  because  Bald 
court  bad  "acquired  jurisdtcttoD of  theauMect 
matter  tn  coDtroveny  by  tbe  aerrieo  of  Ita 
process  on  one  or  more  of  the  priDcipal  defeod- 
ants."   Act  of  April  6,  1869,  Pub.  Laws,  887. 

Kg  question  appears  to  bare  been  raised  as 
to  tbe  regularity  of  the  proceediuK  under  Uiis 
Act.  It  was  urged  that  tbe  administrator 
ihotild  not  bare  bna  joined  with  Urteg  parttes. 


Db  PcVwrBR. 

and  we  are  asked  what  executiom  would  issue 
cm  a  judgment  againat  a  surnvor  and  tbe  rep- 
naentarive  of  a  deceased  party?  If  this  were 
a  jndgiHnt  at  law  there  wooraliavebeeD  more 
force  in  Ibis  aoggestioa.  but  a  ooort  of  equity 
can  always  mouu  its  deonees  to  meet  tbe  dim- 
culties  of  tbe  case,  and  do  no  tajustice  Co 
anyooe. 

lite  dteret  i$  ajimud  and  tbe  appeal  dismivied 
at  tbe  coats  of  the  aftpeUanta,  ■   


IOWA  SUPREME  COURT. 


J.  J.  SCHLAWIO 
«. 

lUrlsttft  DE  PEY8TBR  et  at.,  Apptt. 
(  Iowa  ) 

1.  A  prorrlglan  ttor  eei  rleo  ofproo—a  on 
apereon  Iqr  lefcTliig  aeopy  with  soaie 
■ftwfrw  of  Me  tttmOy  tuual  place  of 
resJdeooe  win  not  validatea  service  by  deUverlng 
aoopy  to  saoh  member  at  the  rwidenoe  of  the 
tamllr.  after  defeDdsot  has  establtohed  himself 
iB  iMwIiieM  In  another  State  with  tbe  intention  of 
maklns  that  Us  permanent  residence  and  of  re- 
moving bIs&uDlIr  there  when  oonvenleat. 

8.  One  wbo  has  not  mppmaSmd  from  a, 
decree  cannot  ask  to  have  H  changed  by  tbe 
appellate  oourL 

S.  WtasM  tbe  Urn*  limited  by'the  trial 
eoort  fbir  tbe  maWTig"  of  A  redemption 
■uthonsed  bj  K  expires,  pending  an  appeal  bj  the 
opiMislte  party  from  ;tlie  decree,  the  appellate 
ODortt  OD  aflrmlDf  the  decree,  will  extend  tbe 
liulli^lon  e  eertah)  Uow  beyood  tbo  entry  of 
jndaaient  la  Its  decree. 

(October  7.  Ml.) 

APPItAL  tnr  defendants  from  a  decree  of  tbe 
District  C<Hirt  for  Plymouth  Couoty,  in 
favOT  of  plaintiff,  in  a  proceeding  k>  redeem 
certaiD  lands  from  a  Bior^age,  and  fnHB  a 
iberifTs  sale  under  a  foreckwiue  thereof.  A/- 
Jlrmed. 

Tbe  beta  ere  stated  in  tbe  tminfen. 

Mnn  8.  X.  Mareh  and  T.  O.  Bender- 
•oB«  for  sftpdlaots: 

Tbe  place  where  a  msnled  man's  family 
Kndea  is  generally  to  be  considered  bis  domi- 
ciL  And  if  a  married  man  has  his  family 
flied  in  one  place,  and  conducts  bisbuslDeMiD 
anotber,  tbe  former  Is  oonddored  tbe  place  of 
bit  residence. 

SlaUT.  Gnome,  10  Iowa,  818;  Story,  Conf. 
laws,  g  46. 

The  iDteattcn,  and  the  act  of  maUng  tbe 
place  home  must  concur  to  constitute  the  real- 
dcDce. 

Hind$  V.  Birtd;  1  Iowa,  4«;  Cohen  v.  Dan- 
fdi,  35  Iowa.  80;  Knggoii  v.  Barley,  0  Md. 
186,  S»  Am.  Dec.  m. 

lis  person  leaves  tbe  place  of  bis  mldeoce 
or  borne  with  intent  of  residing  in  some  other 
^>ce  and  making  It  hte  fixed  place  of  resl- 
ocDce,  but  never  consummates  sueb  Intent,  it 
wmot  be  aidd  his  tceidenoe  has  been  Ichan^cd 
thereby.  '    '  ' 

Vanderpoel  4.  frskntan,  09  Iowa;  3Ml 
IB  L.  a  A.  .'•0 


A  persoQ  may  have  more  than  one  midenre. 
and  it  Is  not  nccesstary  that  an  original  notice 
be  served  at  tbe  one  where  be  Is  located  at  the 
time  of  service,  and  In  the  al)8ence  of  clear  and 
unmislakable  evidence  tbat  pldntifl  did  not 
have  a  residence  In  Stons  Olty,  tbe  return  Itself 
must  stand  as  evidence  of  tbe  fact  of  his  resi- 
dence there. 

Love  V.  Cherry,  S4  Iowa.  204;  Story,  Oonf. 
Laws,  86  89-49;  Hinde  v.  mnde,  tUpra;  Pin- 
ley  V.  Waterhtnue,  1  Iowa,  498. 

Meesrg.  O.  O.  Tredway*  Arg^  4b  Me- 
DnfBe  and  W.  G.  Clarke  for  appellee. 

Beek,  Oh.  J.,  deHwed  the  opinion  of  the 

court: 

1.  Tbeplalntllf  executedamortgage  to  defend- 
ant De  Peyster  to  secure  the  payment  of  $600 
and  interest  payable  upon  maturity  of  certain 
notes  given  toerefor.  Upon  tbe  maturity  and 
Doo-paymeot  of  interest,  an  action  to  foreclose 
the  mortgage  was  lastituted,  and  a  Ylecree  of 
foreclosure  was  rendered,  and  a  sale  of  the 
land  tbersoB  was  for  the  amount  of  tbe  jixlg- 
meot  for  ioterest,  with  attorneys'  fees  and 
costs.  Plaintiff  seeks  in  ibis  action  to  redeem 
from  tbe  sale  and  mortgage,  basing  bis  right 
on  the  ground,  among  others,  that  tbe  decree 
of  fMmosore  is  void,  for  tbe  reason  tbat  tbe 
origintinetice  in  the  case  was  not  serred  upon 
him  as  required  bv  law.  Tbe  service  was  made 
by  copy  delivered  to  a  member  of  bis  family 
(bis  wife)  at  his  alleged  usual  place  of  residence 
in  this  State.  Plaintiff  alleges  that  bis  nsunl 
place  of  residence  at  the  time  of  service  was  tn 
the  Black  Hills,  D&k.,  and  not  io  Iowa,  and 
iusists,  thercrore,  that  tbe  decree  ts  void  for 
want  of  jurisdiction  of  bis  person. 

2.  The  record  very  satisfactorily  shows  that 
about  eiffhteeo  months  before  tbe  service  of  the 
notice  defendant,  who  then  lived  with  lils 
family  io  Sioux  City,  went  to  tbe  Black  Hills, 
intending  to  make  his  home  there.  He  left 
his  family  consisting  of  a  wife  and  children,  in 
Sioux  City,  intending  to  remove  them  to  tbe 
Black  Hills  as  soon  as  be  could  do  so.  He  en- 
^ged  in  mining  and  other  business  in  tho 
Black  Hills,  and  built  a  house,  Rhop,  and  other 
buildings  there.  He  voted  at  the  elections  and 
sat  upon  Juries  and  dfscbai^ted  other  duticn  of 
a  citizen,  but  did  not  remove  bis  fomflv  there, 
though  continually  intending  so  to  ao.  He 
visited  his.  familv  wbont  two  years  after  he 
went  to  tbe  Black  Hills,  and  repeated  the  vIriL 
at  long  intervals.  He  never  abaodoned  his 
pitfpose  of  removing  bis  family  to  Dakota. 
He  seeme  to  have  dofae  no-  act  indleaUog  that 
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be  renrded  lows  as  the  place  of  hli  leddenoe. 
We  think  tbit  actual  reddeotK,  with  the  pur- 
pose aod  intent  that  It  is  and  shall  be  perma- 
nent, fixes  the  legal  residanoa  oontemplated  by 
the  Statute  i»oviding  fyr  aerrlce  of  origlnu 
notices  of  actions  by  a  copy  delivered  to  a 
member  of  defendant's  family  at  bis  usual 
place  of  residence,  without  regard  to  the  place 
of  reaidenoe  of  bis  family.  We  know  of  no 
rule  which  fixes  absolutely  a  man's  residence 
at  the  place  of  reaidence  of  his  wife  and  fam- 
ily. A  presumption  may  arise  that  bfs  resi- 
dence is  with  his  family,  but  ^at  presumption 
may  be  overcome  by  eWdence  showing  the  fact 
to  be  otherwise.  Such  presumption  is  in  this 
way  oTercome  by  the  evidence  in  this  case. 
In  support  of  these  views,  see  the  following 
cases:  Cohen  v.  Danidt,  25Iowa,  88:  Vander- 
poelv  (ySanhn,  63  Iowa,  246;  Ringgold  v. 
JBaria/,  "S  Md.  186;  Oilman  v.  Oilman,  02  Me. 
165;  Haintony.  Hairtton.  27  Miss.  704. 

iMvev.  Olterry,  24  Iowa,  204,  cited  by  coun- 
sel for  defendant,  is  not  in  conflict  with  our 
conclusions  in  this  case.  Because  of  absence 
of  intention  to  make  the  residence  in  question 
permanent,  and  a  continual  purpose  to  return 
to  a  prior  place  of  residence,  it  was  held  in  that 
case  that  at  such  prior  place  of  residence  ser^ 
vice  of  notice  could  be  lawfully  made  by  copy 
upon  a  member  of  defendant's  family.  In  this 
case  thtte  ww  a  fixed  and  constant  purpose  to 


remove  plaintiff's  family  to  the  Black  Hills 
which  was  all  the  time  regarded  by  him  as  the 
permanent  place  of  residence  and  home  of 
plaintiff.  This  purpose  was  never  nllnqui^ied 
or  changed,  and  there  is  no  evidence  mowing 
facta  in  conflict  thereto.  It  is  our  conclusion 
that  the  decree  of  foreclosure  la  void  for  want 
of  jurisdiction  of  the  person  of  fdaintiif,  and 
for  this  reas<m  he  may  redeem  from  nle  and 
mortrage. 

8.  Flainiiff  complains  (tf  the  amount  which 
he  is  required  by  the  decree  to  pay  In  order  to 
make  the  redemption.  We  think  the  evidence 
well  supports  the  correctness  of  the  decree  in 
this  regard.  Besides,  as  plaintiff  did  not  ai>> 
peal,  be  Is  not  in  a  condition  to  complain  of 
the  decree,  and  ask  that  it  be  reversed  or 
changed  in  this  court  By  the  decree  of  the 
court  below,  plaintiffhad  ninety  days  from  the 
rendition  thereof  In  which  to  make  redemption. 
That  time  has  expired  pending  the  appeal 
which  prevented  performance  In-  plaintiff. 
The  (Ime  for  redemption  ought  to  be  extended 
for  ninety  days  after  the  entering  of  final  de- 
cree and  judgment  upon-thia  appeal. 

The  decree  trf"  the  Dietriet  Court  i*  afflrmel, 
witb  the  modification  Just  suggested,  tbat 
plaintiff  have  ninety  days  in  which  to  redeem. 
Adecreeto  that  effect  wlU  bt  enter^ta  this 
coorb 
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Ohrlstiau  EUMHEL,  Setpt., 

V. 

aERMAlOA  SAVntOS  BANK.  Kings 
Coun^,  Jjqjf, 

(  S.  T  ) 

1.  nw*  the  sicnatnre  tathereeelptliy 
OM  r^oeMug  payment  of  a  nTtni^ 
bwBk  deposit  did  not  seem  exaotly  rlffbt  to 
tbe  bank  ofllolals  tssuOeieDt  to  make  a  queatlon 
fortbejorraa  to  neffltgence  inpaylnff  over  tbe 
money  to  him,  espeotaUy  where  the  genuine  and 
tonred  stirnataree  are  both  In  evldenoe. 

8.  AetfT*  viclluce  to  detect  fraud  and 
flM^ferx  Is  WW  by  eavliiirs  bank  oflloers 
to  a  depositor  on  paring'  tbe  deposit  to  one 
presenting  the  pass-book,  atthougli  tbe  by-laws 
provide  that  the  bank  will  not  be  reeponafble  for 
fraud  tn  presenting  the  bank-book  and  dnwlng 
tbe  money,  where  they  also  require  ita  presenta- 
tkm  by  tbe  owner  or  hit  agent  duly  oonedtoted 
by  a  writinff  signed  and  •eknowledged,  aa  a  oon- 
dltloo  of  payment. 

(October  •)  IMU 

APE^EAL  by  defendant  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Kings  County  Circuit  fn  favor  of  plaintiff 
In  an  action  brought  to  recover  tbe  amount  of 
a  savinga  bank  deposit.  Affirmed. 


Hon.— For  liability  of  bank  on  payment  of 
fomd  or  altered  paper,  aee  Atlanta  Nat.  Bank  v. 
Burke  (Qa.)  S  L.  B.  A.  W,  note;  DefXMtt  Bank  v. 
Vayette  Hat.  Bank  (Kr  J  r  L.  B.  A  SM,  MCa 
X8L.It.  A. 


Tbe  facts  sufficiently  appear  In  tbe  optnlon. 

Mr.  Matthew  Bale,  with  Jfl*.  IRIIiam 
D.  Veeder.  for  appellant: 

When  a  savings  bank  bRS  prescribed  rules, 
and  Its  depositor  has  assented  to  them,  tbey  are 
tbe  agreement,  and  each  party  must  keepit,  to 
preserve  rights  against  tbe  other.  The  extant 
of  tbe  duty  which  the  savings  bank  is  under 
will,  in  some  degree,  be  meusured  by  the  strict- 
neaa  or  extent  of  tbe  rule  it  has  put  upon  It- 
self. 

AUen  V.  WiUiamAurgh  8av.  Bank,  69  K.  Y. 
314. 

It  is  the  duty  of  a  court  to  give  effect  to  all 
of  tbe  provisions  and  language  used  In  framing 
a  law,  if  it  is  susceptible  of  sucfaaccmiAruction, 
and  they  are  precluded  from  giving  it  such  aa 
effect  as  will  render  any  of  ui  dsusea  tnopei^ 
atire  or  ineffet^ual. 

Smith  t.  BroolUif»  Bern.  BoMk^  1  Coit.  Rm. 
801, 101 N.  Y.  83. 

In  this  case  the  providon  that  payments 
should  not  be  made  unless  tbe  depoehor  should 
call  for  and  receive  the  same  in  person  or  by  at- 
torney, should  be  regarded  as  qualified  by  what 
follows:  That  tbe  Bank  will  not  be  responsi- 
ble to  any  depositor  for  a  fraud  committed 
upon  tbe  offlcers  in  producing  the  pasa-book 
and  drawing  the  money  without  the  knowledge 
or  consent  of  tbe  owner. 

The  mere  location  of  tbe  covenants  in  a  deed 
does  not  have  any  rignlflcance. 

Phmnix  lot.  Co.  v.  Continental  Tne.  Co.  87 
K.  Y.  400. 

Tbe  plafaitlfl  was  bound  to  show  afllnnative 
ly  that  the  defendant  did  not  ex^tise  ordinary- 
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cut  and  diUnnce  at  Ibe  time  it  paid  «nt  the 

mmj.  Thn  be  foUed  to  do. 

Jinuf  T.  Botoery  8av.  Bank,  9  Daly,  907. 

Where  it  is  souftbt  to  bold  another  liable  for 
negligence,  the  nefflifcenceiflto  be  made  out  \fy 
HHBe  positive  proof,  or  by  proof  of  circum- 
itances  from  vrbich  the  jury  may  fairly  Infer 
its  existence.  • 

Oantst.  LanglOand  S.  €b.  USN.T.  189. 

Jtfr.  Boco  mnli,  for  lespoDdenk: 

Fraud  doea  not  abeolTe  the  bftokftom  Hsbil- 
Ity  if  H  does  Dot  take  ordioaT^  care  and  pre- 
caoiion  to  discover  and  avoM  it. 

Smith  V.  Broolfyn  8a9.  Bank,  1  Cent.  Rep. 
801, 101  N.  T.  68;  EaeetY.  Propl^aSav.  Bank, 
ST  Cono.  233;  A'lm  t.  WiUiaiMimrsh  Sav. 
Bank.  OB  N.  Y.  818:  Boone  t.  (Xtken^  8tiv. 
Baat.  M  It.  T.  88;  Appi^  r.  Brie  Ominig 
Sat.  Bank.  62  N.  Y.  18;  fMrnet  r.  Bomtrv  Sav. 
Bank,  9  Daly,  009;  UnderkOt  T.  PamhhmaU 
Sar.  Bank,  32  Hun.  482. 

Tbe  reiaitOD  of  a  depositor  to  this  Bank  la 
that  of  creditor,  and  upon  an  aocouDtiai^  ft  is 
liable  for  all  such  sums  deposited  u  it  has  paid 
away  without  recaving  ntld  directions  there- 
for. 

Ftoplev.  SfeOianies  dt  T.  Sav.  ln»t.  92  N.  Y. 
9;  Oravford  v.  Wai  Side  Bank,  1  Oeot/  Rep. 
263,  100  N.  Y.  58. 

There  can  be nopreteoM od  the  evidence  In 
this  case  that  tbe  Bank  beUered  H  was  paying 
tbe  depositor. 

Tbe  aabmlBBlon  to  the  jmy  of  4ie  qiicstlea 
whether  tbe  defendant  ezmlKd  naaooable 
care  and  UIIiireDce  in  order  to  see  that  tbe  party 
to  whom  it  paid  money  wns-entitled  to  it,  was 
a  m<m  favorable  Bubmisaion  than  it  had  a 
right  to  receive. 

Oudcridrk  T.  Central  Nat  AuU;.119  N.  Y. 

It  appears  from  tbe  entire  case  that  tbe  de- 
fendaot  relied  almoat  excloelTely  upon  its  by- 
law penaittine  it  to  pay  tlie  mooey  to  aoyone 
who  producenthe  pa»-book,  and  upon  tbe  case 
of  SeJiotniBald  T.  MOropeiUan  Sav.  Bank.  S7 
M.  Y.  418. 

Haifht,  delivered  the  opinion  of  tbe 
court: 

This  action  was  brouKht  to  recover  the  sum 
$450.11,  being  balaoce  ^  amount  depo<<ited  by 
the  plaintiff  with  tbe  defecdaot.'  It  appears 
that  this  balance  bad  in  fact  been  paid  by  the 
Bank  upon  a  forged  check  or  receipt  to  a 
■traDger,  who  had  stolen  the  paw-book  from 
tbe  pwntlfE.  At  tbe  time  tbe  plaintUF  opened 
bti  account  with  Uie  Bank,  be  soburibed  bis 
name  to  a  book  kept  for  that  purpose,  giving 
his  place  of  reslcfence,  place  of  birth,  tbe 
namee  of  bis  parents,  brothers,  and  sisters,  etc. 
A  psBs  bonk  was  issued  to  blm,  in  wblcb  was 
entered  the  amounts  of  deposits  made  by  him 
from  time  to  ttme.  Among  ttie  by-laws 
^ted  In  tbe  book  appears  tbe  following: 
"Payments  shall  not  be  made  unless  the  depos- 
itor shall  call  for  end  receive  the  same  in  per- 
son, or  bv  an  attorney  dnly  constituted  by 
writing,  signed  and  acknowleoRed.  When  tbe 
payment  is  made,  the  paw-book  must  be  pro- 
duced. When  the  ent&e  depoidt  Is  wllbdrawo , 
tbe  pass-bo(ric  mmt  be  aomndend.  .  .  .  Tbe 
Bank  will  not  be  Tcapon^le  to  nr  deposttor 
tot  any  f  laod  oommitled  on  the  offleen  in  pm- 
ULB.  A. 


dudng  tbe  pass-book  and  drawlnjc  nMHtey 
without  the  knowledge  or  oooaent  of  Ibe  owa- 
er."  The  money  la  controversy  was  dnnrn 
upon  two  diffennt  oecariooi,— $l00  cm  tbe  IBth 
day  of  April,  1688,  and  tbe  remalnitaff  (ll60.ll 
on  the  17tb  day  of  April  thereafter.  The 
court,  in  submitting  the  case  to  the  jury, 
charged  that  the  by-laws  printed  in  thr  pass- 
book constituted  a  contract  between  tbe  d  jposl- 
tor  and  tbe  Bank,  and  governed  ibeir  relatMms;. 
tbat  a  pavment  made  in  good  faith,  in  the 
exerdse  of  reasonable  care  and  diligence,  by 
the  officers  of  tbe  Bank  to  a  perwn  presenting 
tbe  pass-book,  even  though  obtained  by  fraud, 
and  who  was  not  a  depoutor,  was  a  valid  pay- 
ment. The  question  thus  presented  for  the 
determinaUon  of  the  jury  was  as  to  wlietber 
tbe  officers  of  tbe  defendant  bad  exercised  or- 
dinary care  and  diligence  io  seeing  tbat  Uie 
person  to  whom  the  money  was  paid  was  aa- 
tborized  to  receive  it. 

The  first  question  which  we  are  called  upon 
to  consider  fa  as  to  whether  the  eridauce  was 
of  such  a  character  as  to  justify  tbe  siibmiS' 
sion  of  this  oueelion  to  tbe  juiy.  The  $860 
item  was  paid  by  the  cashier,  Frederick  Koch. 
He  states  that  he  asked  tbe  person  pre»-ii)ing 
tbe  bank-book  where  he  lived,  and  tbat  he  fS 
first  answered  "New  Yoi^,"  and  that  after- 
nrarda  he  stated  tbat  be  bad  lived  in  Brooklyn 
before  tbat,  at  66  Tilbiry  Street;  that  he  did 
n(M  ask  him  any  furtb«  questions,  but  paid 
blm  the  money.  The  other  payment  was  mnda 
by  Oscar  Thomas,  a  clerk,  who  aaei->ted  the 
casbfer.  He  judged  from  the  first  that  tbe 
signature  to  tbe  receipt  was  not  exactly  right, 
and  asked  tbe  person  pre-teotiDg  it  If  he  coul(t 
not  write  with  a  mcfe  fluent  banc],  and  te- 
ceived  the  answer  that  he  was  not  fee lingf  well. 
He  thinks  he  put  tbe  other  questions  to 
bim  appearing  upon  the  signature  book,  and 
tbat  they  were  answered  correctly.  As  to  tbe 
payment  of  the  $850  receipt.  Hie  quesiiou  of 
negligence  was  clearly  for  the  jury.  It  affir- 
matively appears  that  the  cashier  did  not  avail 
himself  of  tbe  means  at  hand  to  Identify  the 
person  presenting  tbe  pass-book  and  foi-ged  re- 
ceipt. As  to  the  $100  payment,  tbe  question  fa 
involved  in  more  doubt;  but,  in  view  of  the 
fact  that  tbe  acltngcashrer  making  the  payment 
was  an  interested  witness,  that  the  siitnature  to 
the  receipt  was  such  as  (o  lead  him  to  judge 
that  it  WHS  not  right,  and  that  upon  tbe  trial 
the  sienaiure  of  toe  plaintiff,  as  well  as  tbat 
upon  the  receipt,  was  before  the  court  and  the 
jury  for  comparison,  upon  which  tbe  variance 
may  have  been  bo  great  as,  of  itself,  to  put  a 
prudent  person  upon  inquiry,  we  are  inclined 
to  tJie  view  that  this  quodion  was  also  one  for 
tbe  junr,  and  that  no  errax  is  apparent  ttiat 
would  ^istify  a  reversal. 

In  tbe  second  place,  it  is  contended  tiiat,  tbe 
Bank  having  paid  In  good  faith  to  the  party 
presenting  the  posi-book,  it  is  not  liable,  even 
though  negligent;  and  the  case  of  Sehoennald 
V.  ^ropSitan  Sav.  Bank,  67  N.  Y.  416,  is 
cited  as  sustaining  such  a  mle.  There  are 
some  expressioQS  in  the  opinion  in  that  case 
which  tend  to  sustain  tbe  appellant's  claim; 
as,  for  Instance:  '-Nor  do  I  see  that  it  was  at 
all  matolal  to  ttie  defendant  whether  tbe  order 
was  a  forg^  or  not  The  defendant  waa  at 
liberty  to      tbe  amooat  of  the  deposit  to  any 
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pencHi  pnsontliig  the  psM-book.  No  older  of 
the  depositor  was  reqaiied.  A  foi^ied  order, 
while  ordioarilT  of  do  legal  effect,  was  at  least 
equal  to  no  oraer  at  all;  so  that  it  appears  to 
me  tbe  bank  bad  tbe  rigbt  to  make  the  pajr- 
meat  it  did  on  a  simple  production  of  tbe  paas- 
iMwk."  But  that  doctrine  bas  been  critidaed, 
and  baa  not  been  followed.  In  later  caaes. 
AUea  y.  Wmamiintrgh  Sat.  Bank.  60  N.  Y. 
8)4 :  Boom  t.  OUiteru  8av.  Bank,  84  N.  Y. 
83-88;  Smith  v.  Brooklyn  8av.  Bank.  101  N. 
Y.  68,  1  Cent  Rep.  801.  In  the  Sehofinvsald 
Cnte  tbe  chief  question  litigated  was  as  to 
whether  the  order  upon  which  the  money  was 
paid  was  a  forgery,  and  the  question  of  negU- 

fence  does  not  appear  to  have  been  considered. 
D  tbe  cas'-'  of  Appieby  y.  Erie  County  Sav. 
Bank,  m  N.  Y.  12,  it  was  held  that  tbe  rules 

ftrescribed  by  a  saWngs  bank  for  its  protection 
D  tbe  payment  of  deposits  do  not  dispense 
with  tbe  exercise  of  ordinary  care  upon  tbe 
part  of  its  offlcers;  and  If,  1^  a  cos  lorn  or  teg- 
nlation  adopted  by  it.  dengned  to  iwerent 
fraud,  a  fiict  is  brought  to  tbe  knowledge  of 
tbe  officers  calculated  to  ezdie  suspicion  and 
inquiry,  a  failure  to  institute  such  inquiry  Is 
negligence  (or  which  tbe  bank  Is  liaole.  It 
was.  however,  held  that,  inasmuch  as  the 
charge  of  neriigencv  vested  upon  the  dissimi- 
laHty  In  the  ngnatures,  the  discrepancy  should 
be  suob  as  could  be  readily  discovned  by  a 
competent  person;  that  there  was  no  evidence 
of  that  character,  and,  inasmuch  as  the  trial 
court  bad  tbe  benefit  of  a  personal  inspection, 
tbe  difference  in  the  letters  may  not  have  been 
such  as  to  indicate  a  diffmnt  faandwritiag: 
that  on  review  the  oonrt  had  no  meana.  of 
determining  but  that  tbe  trial  court  pR^ierly 
deddfld  that  the  dtasimllarity  waa  of  aach  a 


character  that  n^^fgenoe  coald  not  he  pndleafe- 
ed  upon  a  failura  lo  discover  it.  See  cases 

above  cited. 

Tbe  pass-book  of  a  savings  bank  canDot  bo 
regarded  as  negotiable,  and  Its  possession  does 
not  constitute  proof  of  a  rigbt  to  draw  money 
thereon.  The  book  imports  a  liability  of  tbe 
bank  to  the  depositor  for  tbe  amount  of  mon- 
eys entered  thneio  aa  deposited,  and  an  agree- 
ment to  repay  at  such  time  and  in  lucb  man- 
ner as  he  shall  direct.  Assumiag  that  tbe 
by-laws  printed  in  tbe  book  are  binding  upon 
the  depositor,  and  constitute  a  contract  between 
the  parties,  we  still  think  that  the  duty  devolves 
upon  the  offioNs  of  tbe  bank  to  exercise  care 
and  diligence,  in  order  that  their  depositors 
may  be  protected  from  fraud  and  larceny. 
Tbe  defendant  by  its  by-lawa,  to  which  we 
bave  called  attention,  bas  undertaken  with  tbe 

1>1alntlff  that  payment  shall  not  be  made  un- 
ess  he  shall  call  for  the  same  In  person,  or  by 
an  attonicgr  duly  constitnted  1^  writing,  ^gned 
and  aekDowledged.  Hem  la  a  positive  and 
direct  ^reement.  which  would  absolutely  pro- 
tect tbe  plaintiff  from  tottwa  of  this  character. 
This  agreement,  however,  must  be  con^dered 
as  modmed  by  that  wbicli  follows,  to  the  effect 
that  the  bank  will  not  be  responsible  for  fraud 
committed  on  fts  officers  in  {wodudng  the  pass- 
hook  and  drawing  money  without  t&  knowl- 
edge or  consent  of  tbe  owner;  but  thia  modifi- 
cation does  not  permit  the  officers  to  carelessly 
abut  their  «ycs,  and  pay  to  any  person  present- 
ing the  pass-book,  Init,  on  the  contrary,  tbey 
owe  the  depositor  active  vigilance,  in  order  to 
detect  fraud  and  loNery. 
Thejvdgment  tliouk  Se  termed,  leith  «ott$. 
All  concur. 


ITBW  YORK  COURT  OP  APPEALS. 


James  6ALWAY,  Bupf,, 
». 

HBTROFOLITAN  ELEVATED  R  CO.  et 
of.,  Appta. 

(.  N.  T.  > 

1.  An  equitable  remedy  to  restr&ln  con- 
tliiw>"V  treapMaea  npoo  real  estate  la 
noi  baned  the  lapse  ot  ten  years  from  tbe 
time  of  tbe  original  trespass  under  Oode  Cfv. 
Proa,  1 8W,  tlxlag  that  limit  for  actions  tbe  titne 
for  whleb  to  not  otherwise  speolnllr  preaorlbed. 
It  will  ooc  be  barred  so  Umg  as  the  legal  title  is 
Id  tbeplainturaod  hltrigtttof  aotton  at  law  iot 
Injuries  Is  not  bused. 

S>  HoeatoppAl*ff*liiata&  i^lonetlonte 
restrain  eonttamliig  treapaiseea  by  tbe 
openitloD  of  an  elevated  railroad  in  a  street  In 
front  of  plalDtllTs  pmntoesartscsoutof  bis  mere 
delay  to  brimr  suit  for  eleven  years  after  the 
orlKlnsl  trespOHS  and  bis  oooasional  riding  on  tbe 
road  as  a  passenger,  altboiigb  bis  only  protest 
against  the  oonstruction  of  the  road  was  by  BUt>- 
BcriptioD  Ui  pay  counsel  to  prevent  It. 

8.  ThatMeleratedrallroMl  track  waa 
Intended  to  be  and  waa  in  fkct  nude  a 
permanent  atmetnre  does  not  prevent  its 
br-lug  a  continuing  treeinie  upon  tbe  Wiwinpnt* 
of  landowners  abutting  upon  the  street  ttirougfa 

18  U  R  A. 


whlchitisconstruotedsoasto  take  It  out  of  the 
rule  ot  UmitaChniB  appUcatilo  to  aotfons  for  cod- 
tlmilng  trespasses  and  bar  all  lenedy  pnlesa  the 
action  Is  brought  wKhln  tbe  time  after  Ha  «m- 

atnictlon  prescribed  In  case  of  a  tingle  trcs): 


(October  6.  un.) 

APPEAL  by  defendants  from  a  Judgment  <^ 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  a 
Special  Term  for  New  York  County  in  favor 
of  plaintiff  in  an  action  brought  to  compel 
payment  of  damages  because  of  defendant's 
alleged  interference  with  plBhitiff*s  easementa 
in  a  certain  etreet.  .^Utrmed. 
The  facta  are  stated  in  the  opinion. 
MtMr$.  John  F.  OiUoe.  JtaUen  T.  Da^ 
Tiea  and  J.  G.  Themaon.  f or  Hppellanlg: 

I,  Tbe  plaintiff's  right  to  maintain  an  action 
In  equity  to  enjoin  theraaiDtenanceand  opera- 
tioD  of  the  defcndnnls'  railway,  and  to  recover 
damages  lotbe  inheritance  by  reason  of  tbe  per- 
maoenee  of  the  structure,  la  barred  by  the  ten 
yean^  limitation  contained  in  g  888  of  the  Code 
of  Civil  Procedure. 

Tbe  limitation  of  tan  yean  Is  aivlicable  to 
equitable  remedies. 

CMAmn  V.  MtUmrd,  8  L.  R.  A.  248,  ISl  N. 
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T.  W;  Butler  v.  Johnmi.  Ill  N.  Y.  204;  Eub- 
lellv.  Si&Uif,  SO 'S.Y.idS;  Peters  V.  D'hiplain^, 
49  N.  Y.  362;  O-tkes  v.  ^iow^W,  27  Iluw.  Pr. 
145;  T.  >///,e«,  30  Barb.  173;  ^VooA  v. 

IToMf,  26  Barb.  3d6:  Salisbury  v.  3/«rw,  7 
Luu.  35U.  See  F^ms  Breed,  65  Batb. 
597;  UubbOl  v.  Medtntry,  53  N.  T.  98;  (Trotflw 
V.  Benton.  60  Barb.  216;  ZZoyi  v.  Putaam,  89 
Hud,  402. 

This  rule  is  subject  to  an  Important  qualifi- 
cation. It  ia  applicable  only  wben  courts  of 
e^uit;  bave  exclusive  jurisdictitHi  of  tbe  action. 

Aluiouffh  courta  of  equity  w««  never  deemed 
10  be  witfiin  the  terma  of  the  Statute  of  Limi* 
uUoDs,  tbej  were  bound  by  their  terms  where 
tbey  exetcised  only  a  concumnt  jurisdiction 
witQ  courts  of  law 

Hotenden  t.  Annadg,  S  fich.  &  Lef.  607; 
Kant  V.  Bloodgood,  7  Jobns.  Cb.  89.  3  L.  ed. 
3S1;  Murrm/  v.  Cotter,  30  Johns.  575;  B»r4t  v. 
Onvy,  15  N.  Y.  606;  Olark  v.  Ford,  8  Eaves, 
370;  Bundle  v.  AtUeoH,  84  N.  Y.  180:  Coder  v. 
Baifietd.  71  N.  Y.  93;  aalMarjf  t.  J&nc  and 
BuUerv.  Johnmm,  tupra. 

A  cause  of  action  does  not  exist  at  law  to  re- 
cover damages  once  for  all  in  an  action  of  tbis 
cbaiBCter,  tecause  the  Illegal  structure  caonot 
be  regarded  ss  permanent  In  a  court  of  law. 

nUne  V.  Nea>  York  Cent.  A  li.  R.  R.  Co.  3 
Cent  Rep.  118.  101  N.  Y.  98;  Ijthr  v.  Metro- 
peiitan  Blee.  a.O».t  Cent.  Rep.  871. 104  N.Y. 
295:  i\>/»f  Y.MetmtolUa»JI!la>.  B.  Oa.  113  N. 
Y.  188. 

A  cause  of  action  cxista  in  equitr  in  a  case 
of  tbia  character. 

Bendertm  r.  Xm  York  CetU.  B.Co.1%  N.Y. 
433. 

Tbe  present  suit  Is  within  the  rules  governing 
purely  equitable  remedtea 

RuRdU  T.  AUieon,  84  N.  Y.  180;  Petere  v. 
Bdapiaine.  49  N.  Y.  862;  Jlubbea  v.  aibtej/,  50 
N.  Y.  468;  McTeasuev.  GniUer,  6  Jones  &  S. 
308;  Morrit  r.'Budlong,  78  N.  Y.  543;  Scott  v. 
Stdbiiu,  91 K.  Y.  606;  Butler  v.  Johnem,  111 
N.  Y.  304;  Mann  v.  FairdiHd,  14  Barb.  548; 
atiU  V.  Botbrook,  38  Hun,  617;  Rodman  v.  Deo- 
Un,  S3  Hun,  690;  Boift  v.  TutkiU,  88  Hud,  196; 
Bifyt  V.  Pufaofli.  89  Hun.  403;  JfiOe  t.  Milts, 
48  Hun,  97. 

Amit  in  equity  may  be  barred  by  tbe  equi- 
table limitation,  although  tbe  plaintiff  may 
have  resorted  to  a  court  of  equity  to  establish 
or  enfoice  a  legal  right  wbicb  is  not  barred, 

Petsrt  T.  DdaviaMie,  49  N.  Y.  862;  Calhoun 
T.  MiUard,  8  L.  R.  A.  248.  121  N.  Y.  69;  Hyb- 
htU  V.  Sibie^,  50  Y.  468;  McTtague  v.  Coul. 
ter.  6  Jones  &  S.  208. 

Courts  of  equity  have  exclusive  jurisdiction 
of  suits  for  injunction. 

TaUman  t.  Metropotitan  Elev.  B.  Co.  ^"L.  R. 
A.  173,  131  N.  Y.  119;  Knoz  v.  MetrmoUtan 
Bn.B.  Co.  58  Hud,  517;  2fea  York  Elev.  & 
Q>.  T.  Fifth  Jfat.  Bank.  185  U.  8.  440, 84  L. 
ed.  234:  Pond  v.  Metropolitan  Btet.  R.  Co.  113 
K.  r.  190;  1  Pom.  £q.  Jur.  g  186. 

Tiiere  can  be  no  recovery  in  an  actifm  at  law 
nf  future  damages  for  a  continuing  nuisance  or 
innNua. 

The  cause  of  action  at  law  is  the  injurious 
eflecis  which  bave  been  caused  by  the  ualaw- 
fol  structure  in  tbe  past. 

People  r.  Clark.  70  N.  Y,  618;  Lexington 
Citj/  Ifat.  Bank  t.  Qv^n,  6  Bush,  486;  Me- 
13U  R  A. 


narrfv,  Boodi  68111.  121;  Wangeun  v.  Goc,  50 
111.459:  Attg-Oen.  v.  Xe^c  Jersey  R.  &  Tninnv. 
Co.  3  N.  J,  Bo.  130;  Oiwt  v.  1-Wd.  49  Mo.  i-iG: 
Chesapeake  AO.RCo.  v.  I'a/ton,  5  W, Vu.  234; 
Cole  V.  DHke,  79  Ind.  iU7;  Georgia  Pac.  R.  Co. 
v.  JhustataiUe,  75  Qa.,828;  East  Saginaw  Street, 
R.  0».  V.  Wildmaa^  58  Mich.  286;  Smith  v. 
Davis.  32  Fla.  405;  Eti/io  v.  liaurke,  14  Or. 
514. 

There  is  thus  a  clearly  marked  distinction 
betweep  the  causes  of  ucUon  at  law  and  In 
equity  in  cases  of  Ibis  kind. 

Where  the  wrong  against  wbicb  relief  is 
sought  has  been  consummjited  by  a  sini^le  act 
done  with  a  view  to  a  permanent  condition 
Uiat  will  continue  without  change  from  any 
cause  but  bumao  labor,  the  action  is  barred  by 
tbe  lapse  of  the  statutory  period,  and  tbe  Stat- 
ute commences  to  run  from  tbe  time  wheo  the 
act  causing  tbe  original  damage  was  committed. 

CodpCiv.  PKIC.S41& 

It  is  against  the  maintenance  of  the  structure 
itself  tbat  an  injunction  runs.  If  the  mainte- 
nance of  the  sinictiire  were  not  a  trespass  upon 
pliiiniiir's  rii^his,  the  openition  of  the  road 
woiilil  be  bcyouii  alliick,  uiid  ils  effects  could 
nut  be  coiiipiiiincd  nf  by  abiittors,  even  if  oon* 
sequential  injuries  were  eScct^d. 

Y^HewJorfcSSev.  H.  Co.  90  N.  Y.  160; 
Fhbes-v.  Rome.  W.  A  0.  R.  Co.  8  L.  R.  A.  453, 
lai  N.  Y.  505;  Kanev.  New  York  Elee.  B.  Co. 
11  L.  li.  A.  640.  125  N.  Y.  IC4;  Lahr  v.  Met- 
Tvpo/ltu/i  f-:iiiP.  R.  Co.  6  Cent.  lU^p,  371,  104  N. 
Y.  295. 

The  cause  of  action  In  equity  which  springs 
into  existence  upon  the  erection  or  thi-eatened 
erection  of  an  unlawful  structure  consists  in 
the  sum  total  of  the  injurious  consequences 
that  are  reasonably  to  be  anticipated  to  result 
from  tbe  structure.  As  time  passes,  these  an- 
ticipated coDsequeQces  sometimes  become  real- 
ities and  give  nse,  from  day  to  day  and  from 
hour  to  hour,  to  distlact  canaea  of  action  at 
law.  But  it  cannot  be  said  tbat  distinct  causes 
of  action  in  equity  also  arise. 

3  Story,  Eq,  Jur.  §  1521a;  Bruce  v.  7VUon, 
25  N.  Y.  194;  Peters  v.  BelapUrine,  49  N.  T. 
363;  High,  Inj.  g§  7, 10, 618, 848,  781,  766. 797, 
837,  884,  836,  936. 

Plaintiff's  right  to  relief  accrued  "when  the 
defendant  began  to  construct  its  railway  in 
front  of  his  lots."  It  necessarily  follows  tbat 
the  ten  years'  limitation  began  to  run  against 
his  right  to  relief  at  the  same  time. 

TaUman  v.  Metropolitan  Elee.  RCo.^'L.VL. 
A.  178.  131  N.  Y.  119;  Poaer's  App.  125  Pa. 
175;  Woodv.  Suteliffe,  2  Sim.  N.  8.  168. 

When  the  Statute  has  begun  to  ruo,  its  ope- 
ration will  onlv  he  suspended  by  the  interven- 
tion of  some  of  tbe  statutory  exceptions,  or  by 
tbe  commencement  of  an  action. 

Piper  V.  Board,  9  Cent.  Rep.  445,  107  N.  Y. 
67.  See  Bendersem  v.  Hew  York  Cent.  B.  Co. 
78  N.  Y.  423;  VlitieY.  New  York  Cent.  <£  B. 
R.  B.  Go.  3  Cent  Rep.  116,  101  N.  Y.  98. 

The  rule  which  we  ask  this  court  to  follow 
in  equitable  acUons  is  logical  and  aupported  by 
authority. 

A'ew  York  Blet.  B.  Co.  v.  F^fth  Jfat.  Bank, 
185  U.  S.  483,  84  L.  ed.  231. 

This  court  has  admitted  that  the  adoption  of 
such  a  rule  would  bave  been  productive  of  less 
inconvenience,  even  in  actions  at  law. 
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P&ndv.STetropoUtan  SUti.S.  G>.mH.Y.  186. 

Wbeo  the  nuisance  or  treopass  Is  oonUouIng 
Id  its  cfaancter,  and  the  origiaal  injury  was 
pernuuieBt  in  its  effect,  so  as  to  ^ve  but  one 
cause  of  action  in  wbteb  complete  compeosa- 
UoD  for  tbe  tort  may  be  recovarad,  the  Statute 
commenced  to  run  when  Uieiojaiy  was  first  ef- 
fected. 

Chicago  it  E.  1.  R.  Co.  v.  McAulay,  8  West. 
Rep.  457,  121  1)1.  160;  Chicago  ^  E.  1.  R  Co. 
V.  Loeb.  S  West  Rep.  887, 118111.  806;  fanfto- 
keedta.  R.  Oo.r.  Boran,  181  OL  288;  Jama 
T.  Kanta»  City.  88  Ho.  S07;  Pratt  t.  Da 
Moinet  N.  W.  R.  Co.  78  Iowa,  249;  A»wra  v. 
CouncU&vfft,  45  Iowa,  653;  Kanaat  Pae.  R. 
Co.  ?.  Mihlman,  17  Kan.  334;  VVankU  v.  Jack- 
son. 90  Fed.  Rep.  808;  Ljfki  r.  Texa*  d^.O.R. 
Co.  78  Tex.  95;  BouUon  4  T.  O.  B.  Off.  r. 
ChaMn,  60  Tex.  664. 

IL  The  plaintiff  la  precluded  \tf  bla  lacbea 
and  acquiescence  from  seeklug  relief  in  a  court 
of  equity. 

8mith  V.  Clay,  3  Amhl.  645;  Cathoun  t. 
Miliard,  8  L.  R.  A.  848,  131  K.  T.  60;  Altord 
T.  Syraevte  Sat.  Bank,  98  N.  Y.  fiOO;  Re  Jfeil 
ietf,  05  N.  Y.  383;  Coit  v.  Canpbea,  82  K.  Y. 
609;  Lgon  V.  Park,  til  N.  Y.  SSO. 

Id  other  jurisdictioss  tbe  effect  of  sllenoe, 
neglect,  and  delay  under  aimilar  circumstances 
has  often  been  before  the  court,  and  the  de- 
cisions have  uniformly  been  that  relief  by  iQ- 
juQciion  must  be  refused. 

Wettern  V.  T^.  Co.  v.  Jvdkitu.  76  Ala. 
438:  Bigelou  t.  Lm  AngeUi,  6S  Gal.  614; 
Pientafnla  A  A.  R,  Co.  v.  Jaek*on.  21  Fla. 
146;  Oriftn  y.  Avguita  <fe  K.  R.  Co.  70  Ga. 
164:  Midland  R.  Co.  v.  Smith,  12  West.  Rep. 
690. 113  iDd.  298;  loga/tsport  v.  Vhl,  09  Ind. 
681;  Baltiviore  A  0.  R.  Co.  v.  StmvM,  87  Md. 
287;  Spencerv.  FalU  Tump.  R.  Uo.  70  Md.  186; 
OAome  V.  Mimuri  Pac.  R.  Co.  87  Fed.  Rep. 
830;  Basaett  v.  Stditiivrs  iSfy.  Co.  47  N.  H. 
426;  Jl/orrw  eft  E.  R.  Co.  v.  JVt/rfrf«n,  20  N.  J. 
Eq.  530;  Erie  R.  Co.  v.  Delawart,  L.  c6  W.  R. 
Co.  21  N.  J.  Eq.  283;  Fickert  v.  Ridgefield 
ParkR.  Co.  25  N.  J.  Eq.  816;  Traphafif.n  v. 
Jert^  City,  29  N.  J.  Eq.  206;  Meredith  v. 
iSayi'C,  82  N.  J.  Eq.  657;  Coodin  v.  Cincinnati  A 
W.  If.  Canal  Co.  18  Ohio  St.  169;  Penntyltania 
Co.  T.  Ptatt,  47  Ohio  St.  866:  Potttgrow  Twp. 
V.  PtH'Mylvavia  4:  8.  V.  R.  Co.  <Pa.)2  Monte. 
Co.  L.  Rep.  138;  Petttfxme  v.  Tji  Crosse  *  M. 
R.  Co.  14  Wis.  448;  Wood  v.  Charinp  Cross  R. 
Co.  83  Beav.  290 ;  GrcenhcUgh  v.  Manchester 
a  B.  R.  Co.  8  Mvl.  &  C.  784. 

Tbe  applicability  of  tbe  doctrine  of  laches 
to  suits  to  enjoin  the  malntenaDce  of  defend- 
ants' elevated  railway  is  conceded  to — 

Abendroth  v.  Manhattan  R.  Oo.  11  L.  R.  A. 
684.  122  N.  Y.  1.  Bee  also  HenUt  v  Long 
Mand  R.  Co.  18  Barb.  666;  Ninth  Ave.  R.  Co. 
V.  New  Ttyrk  Elet.  R.  Co.  8  Abb.  N.  C  358; 
Kincaid  v.  Indianapolis  Nat.  Cos  Oo.  8  L.  R. 
A.  602,  124  Ind.  S77;  Fremont  Firry  tt  B. 
Co.  V.  Dodge  County  Contra.  6  Neb.  18;  Atty- 
Oen.  V.  New  York  dk  L.  B.  R.  Co.  24  N.  J.  Eq. 
49;  Atty-Qen.  v.  DOaware  d  B.  B.  R.  Oo.  m 
N.  J.  Eq.  1;  Meredith  v.  Sayre,  33  H.  J.  E^. 
657:  Andremv.FlarmeraL.  dT.  Oo.  38  Wis. 
298. 

Mmrs.  John  £.  Bttrrlll  and  George 
Zabriskie,  for  respondent: 
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UXT  or  Afpsaia  Oct., 

The  qoesttons  of  acqntescence  and  ttie  Stat- 
ute of  Limitations  constitute  no  defense. 

L  As  to  tbe  Statute  of  Limitations,  see — 

Haighiv.  Ptin.  31  N.  Y.  Ml;  CbMjM 
Seaman,  88  N.  Y.  S68;  BfoUOedt  t.  South 
R.Oo.K'Si.  Y.  330;  mtrntM  t.  MetropoUtan 
met.  fl.  Cb.  8L.  R  A.  178. 181  N.  Y.Tw. 

II.  As  to  acquiesceDce. 

Tbe  mere  fact  that  tbe  owner  of  tbe  prem- 
ises did  not  take  legal  proceedlnss  to  prevent 
the  defeodanta  from  bultding  their  road,  as 
they  claimed  to  be  autboriaed  to  do  by  variotn 
Acts  of  the  LegiBialure,  U  do  evidence  of  ac- 
quiesreoce. 

Piatt  V.  Ptatt,  68  N.  Y.  840;  Sitth  Ai>e,  J2: 
Oo.  V.  OiOert  Sin.  R  Co.  TITS.  T.  480,  S 
Abb.  N.  C.  872. 

Mere  failure  to  fautttute  proceedings  to  re- 
strain or  prevent  the  construction  or  continued 
cqwratlon  of  tbe  railroad,  cannot  di^Mive  ax» 
owner  at  tbe  constitutional  right  to  teoorer 
eompensatton  for  tbe  taking  of  bis  property, 
and  to  enjoin  the  contlDuance  of  tbe  wroogf ui 
act  until  such  compensation  shall  be  made,  un- 
less the  right  Is  barred  by  the  Statute  of  Lloii- 
tatlons,  or  unless  tbe  defendants  have  in  some 
leoal  manner  acquired  a  ^tle  to  tlie  property 
taken,  or  unices  the  owner  is  equitably  es- 
topped from  Mserting  bis  claim. 

Abendroth  v.  Manhattan  R.  Co.  11  L.  R.  A. 
684,  122  N.  Y.  1;  Odt  v.  ManlttOtan  R.  Go,  S« 
Hue,  190;  lUcMurray  v.  MeMurray,  66  K. 
Y.  176;  Tollman  v.  Metropolitan  Elee.  R.  {Ja^. 
8  L.  R.  A.  178. 181  N.  Y.  133:  Chapman  t. 
Rochester,  1  L.  R.  A.  296,  110  N.  Y.  fiTSr 
Baight  v.  Price.  21  N.  Y.  341;  OrmAy  v.  Ver- 
mont Copper  Min.  Co.  56  N.  Y.  623;  Potsera 
Manhattan  R.  Co.  120  N.  Y.  178;  MenewUx  v. 
Bolt.  128  U.  S.  538,  82  L  ed.  638:  Ktutr 
Manhattan  SUv.  R.  Co.  58  Hun,  517. 

Hie  defendants  can  never  acquire  a  right  by 
prescription  to  obstruct  tbe  eai^nmenta  iu  ques- 
tion. 

Broiestedt  v.  Smith  Bide  R.  Co.  55  N.  Y.  aw>; 
American  Bank  Note  C$>.  v.  Manhattan  Blee 
R.  C%>.  87  N.  Y.  a.  R.  886. 

Ruger,  Oh.  J.,  delivered  tbe  opinion  of  the 

court: 

This  Is  one  of  the  intia]  actions  in  equity  to 
restrain  the  defendants  from  farther  uaintaln- 

ing  and  operating  an  elevated  street  rsllroad  on 
Sixlh  Avenue,  in  the  City  of  New  York,  ad-' 
acent  to  the  plaintifTs  property,  thereby  nn- 
awfully  inteiferiog  with  it.  This  property 
consisted  of  five  vacant  lots,  extending  about 
125  feet  along  the  easterly  side  of  tbe  avenue, 
between  Fifty-seventh  and  Fifty-eigbtb  Streeta, 
and  was  acquired  by  the  ptnintiff  oy  purchase 
in  and  previous  to  1871.  The  defendant,  the 
Metropolitan  Elevated  Railway  Company, 
commenced  and  completed  the  structure  of  iia 
railroad  between  the  months  of  January  and 
July,  1878.  and  from  the  time  of  Its  completion 
to  tbe  commencemeut-of  thisaction,  in  1888,  it 
has.  either  by  itself  or  through  Its  lessee,  the 
Manbatlan  Railway  Company,  oonthiued  to 
maintain  and  operate  an  elevated  steam  railrowl 
In  front  of  and  adjoining  the  plaintiffs  premises 
oo  Sixth  Avenue.  No  proceedings  were  taken 
by  tbe  railroad  to  acqufre  tbe  easements  of  the 
abutting  owners  in  tM  avenue,  or  their  coxuent 
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to  its  coostraetlOB.  Hie  plaintiff  comptsloed 
tbat  by  raason  of  the  opmtlon  of  nich  nfl- 
roAd,  Id  impairfng  the  euementt  of  light,  air, 
mad  acccM  to  his  premises,  be  had  been  dam- 
aged,  and  demanded  judgment  for  SDch  dam- 
ages as  well  as  a  perpetual  injunctloD  against 
tbe  di4trodaat  from  further  operating  and 
nuintaining  their  railroad  In  front  of  his  prem- 
taea.  A  trad  was  bad  at  spedal  term  and  tbe 
court  declined  to  award  pecuniary  dama^ 
to  the  plaintiff,  but  rendered  judgment  granting 
the  relief  by  injunction  unless  tbe  defendanM 
should  pay  to  the  plaintiff,  within  a  limited 
time,  the  sum  of  $20,000  as  the  depreciation  of 
tbo  value  of  the  fvemfaes  oauaed  t^-  the  rail- 
raad,  and  vpon  soeh  payment  being  made  te- 
qoired  tfaeputntiff  to  execute  to.  the  defendants 
a  connjance  of  the  easements.  Thedeprecia- 
tioD  in  the  value  of  plaintiff's  property  by 
reason  of  tbe  erection  and  maintenance  oi  tbe 
railroad  was  found  by  ttw  trial  comt  to  be 
920,000.  and  tba  etidence  mpported  tbat  find- 
ing, it  was  also  fimnd  tbat  the  platntlff  saw 
tte  railroad  in  tbe  course  bf  construction  in 
float  of  his  premises,  and,  frees  time  to  time, 
saw  what  defendants  were  doing  In  respect 
thereto,  and  occasionally  as  a  passenger  rodo 
apoa  it.  He  Bubecrit)ra  mon^  to  pay  for 
oonnael  to  imevent  the  election  of  tbe  toad,  but 
made  no  ptotest  otberwiae  and  Instituted  no 
legal  proceedings  to  enjoin  its  congtruntion  or 
operation  prior  to  the  commencement  of  this 
acticHi.  It  was  also  found  tbat,  after  tbe  com- 
mencement of  tbe  action,  bot  before  the  trial, 
the  defendants  iosUtuted  proceedings  for  the 
CDodemnatlon  of  tbat  part  of  tbe  easements 
referred  to  wfalcb  had  been  taknn  for  the  use 
of  such  lailroads,  and  that  such  proceedings 
were  pending,  undetenn{ned,  at  the  time  of  the 
trial.  The  defendaDts  requestetl  tbe  trial  court 
to  find  tbe  following  propositions  of  law: 
First,  "  tbat  this  action  is  barred  by  tbe  Statute 
of  Limitations;"  and,  second,  "that  plaintiff's 
alleged  right  of  action  is  barred  by  his  acqui- 
esceacc  in  said  ndlrood  and  its  oper^on,  and 
his  use  thereof  as  a  passCTger,"  and  tbat  he  is 
estopped  from  maintaining  the  action.  The 
court  refused  to  find  as  requested,  and  it  is 
conceded  by  the  defendants  tbattbeexceptions 
to  such  refusal  raise  the  only  qtwstions  to  be 
considered  on  this  appeal. 

It  k  claimed  tbat  the  ten-year  Statute  of 
Limit^fms  commeiwed  to  run  against  an 
equity  action  from  the  time  the  plaiotifl  was 
first  entitled  to  commence  such  action,  and, 
tbat  period  having  elapsed,  tbat  the  plaintiff 
was  barred  from  maintaining  such  action 
Mction  388  of  tbe  Code  of  Civil  Procedure. 
Thisaectimi  is  tbe  geDcral  statute  adopted  in 
the  Code  as  a  precautionary  measure  to  cover 
cases  Inadvertently  omittra  or  otherwise  lin- 
provided  for.  The  general  ligbt  of  an  abutting 
owner  on  a  public  street  to  recover  damages 
for  an  nnlawful  invadon  of  bis  easements  by 
tbe  ereedon  and  maintenance  of  an  elevated 
railrDad  in  tbe  street  adioinlng  his  premises  Is 
not  contealed  by  the  aefentunts;  nor  is  the 
liability  of  the  defendants  to  make  compensa- 
tioQ  to  the  pUfntiff  for  the  injuir  lnfliot«d  up- 
on his  [m>per^  by  the  construction  and  opcra- 
tira  of  ihcdr  railroad  disputed,  or  his  right  to 
maintain  snoeesBive  aettooa  at  law  to  recover 
damage  tor  tin  in^iry  to  hit  easementB;  but 
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it  is  claimed  that  be  has  lost  Uie  right  to  pro- 
ceed in  eqidty,  not  only  by  reason  of  the  Stat- 
ute of  limitations,  bat  also  by  virtue  of  an 
equitable  estoppel  arising  out  of  tbe  alleged 
acquiescence  in  tbe  admitted  trespasses.  'The 
case,  therefore.  Involves  the  questiOD  how  far, 
it  at  all,  tbe  owner  has  forfaied  bis  rights  in 
hlB  noperty  by  reastm  of  his  dleged  laches 
and  inacUon  during  ttie  period  of  eleven  years 
Intervening  between  tbe  coostructlon  of  the 
road  and  toe  commencement  of  tbe  action. 

We  think  it  would  be  Impossible  to  sustain 
this  appeal  without  unsettling  the  established 
law  of  the  State,  It  is,  in  effect,  an  effort  to 
exempt  aetkms  in  equi^  from  the  operation  of 
the  wdl  setQed  principle,  tbat  trespasses  upon 
real  property,  effected  by  ao  onlawful  slnic- 
ture  or  nuisance,  are  continuous  In  their  nat- 
ive, and  five  successive  causes  of  action  from 
time  to  time,  as  the  Injuries  are  perpetrated. 
The  questions  raised  are  aoawered  by  element- 
aiy  principles  established  In  this  Slate  by  nu- 
merous reported  cases.  They  are  found  in  the 
two  propositions  that  continuous  injuries  to 
real  estate  caused bytbemaintenanceof  anuis- 
ance  or  other  unlawful  structure  create  sepa- 
rate causes  of  action,  barred  only  by  the  ruo- 
ning  of  tbe  Statute  against  the  successive  tres- 
passes; and  tbe  further  prindple  that  no  lapse 
of  time  or  inaction  merely,  on  the  part  of  the 
plaintiff  during  the  erection  and  maintcnnnco 
of  such  structure,  unless  It  has  continued  for 
tbe  leo^b  of  time  necessary  to  effect  a  change 
of  title  10  the  property  claimed  to  have  been  in- 
jured. Is  sufflcient  to  defeat  the  right  of  ibe 
owner  to  damages.  It  may  be  that  there  19  oo 
case  where  the  precise  question  as  to  the  ap- 
plieallwi  of  section  33B  to  such  causes  of  ac- 
tion bas  been  directly  decided  in  this  State; 
but  tbe  rule  follows  as  a  logical  conclusion 
from  the  cases,  and  It  affords  a  strong  argu- 
ment agnioBt  the  appellant's  theory  that,  in  tbe 
numerous  cases  In  this  State  in  which  tbe 
question  has  been  involved  the  point  baa  never 
before  been  taken  by  counsel  for  the  trc^pasB- 
er  in  any  case  in  this  oodtL  Itfsnotclaitncd 
here  that  the  plaintiff  bas  ceased  to  be  thp 
owner  of  the  eaaements  impaired,  or  tbftt  any 
other  party  bas  acqoired  title  thereto,  but  it 
is  argued  that  he  bas  lost  the  rigbl  to  employ 
the  equitftbic  power  of  tbe  courts,  by  reason 
ot  his  neglect  to  demand  It  within  ten  years 
from  the  time  when  a  cause  of  action  accrued. 
Thus,  although  tbewrongfid  acts  maf  be  con- 
tinued and  ue  own»  subjected  to  irrepara- 
ble injury,  and  hislegal  remedy  maybeeilher 
inatiequate,  or  require  that  It  should  besought 
through  repeated  and  numerous  actions  at  law, 
it  is  contended  Uiat  the  jurisdiction  of  an  equity 
court  shall  be  arrested  at  tbe  very  time  when, 
in  the  interest  of  the  public,  the  exercise  of  its 
power  becomes  the  moat  apparent  and  neces- 
sary. This  claim  we  tbink  is  altogefbor  un- 
tenable. The  right  of  abutting  owners  to 
damages  for  ao  invasion  of  their  rights  in  the 
public  HI  reels  is  predicated  uiion  the  constitu- 
tional guaranties  that  no  person  shall  lie  de- 
prived of  life,  liberty,  or  jpmperty  wiiiioiitdiie 
process  of  law,  or  have  his  property  tnki  n  for 
public  use  without  just  compensntinn;  and  It 
necessarily  follows  that,  ao  lonir  na  ^'ii"b  jwr- 
son  continues  to  be  tbe  owner  of  prop'-riy  and 
l^Ie  to  be  itajured  in  respect  tbereui  by  the 

Digitized  by  Google 


793 


our.. 


imlawfal  acta  of  others,  he  In  eotttled  to  lovoke 
the  proieciioD  of  tlie  fuodanteDtal  law,  without 
regard  to  the  lapse  of  time  that  may  occur  be- 
fore xho  coQiiTtcncomeDt  of  legal  prooeediaga, 
proviilciJ  the  remedy  is  claimed  within  the 
t.taiuiory  period  of  ItmitatloD  Applicable  to  bis 
legnl  right,  or  before  adverse  possesaioii  has 
burred  his  tide  to  the  pr^ertTiDjuted,  Uline 
V.  Stw  York  Vent.  A  B.  S.  Oo.  101  N.  T. 
i*^.  2  Cent.  Hep.  118;  Arnold  v.  Hudaon  River 
A.  V'j.  tiH  N.  V,  m\;  Colrkk  v.  Swinburne, 
105  N.  Y.  50a.  8  Cent.  Rep.  701;  TaUman  v. 
MetrMoiiiaik£lM.S.  Oo.  121  N.  Y.  138,  8  L. 

R.  krmT 

Tbe  cause  of  actloD,  both  at  law  and  equity, 
Id  such  cases,  arises  out  of  the  trespasses  com- 
milted,  and  is  baaed  on  ttie  ownership  of  the 
property  upon  which  the  injuries  are  inflicted, 
and  it  is  obvious  that  no  cause  of  action  can  be 
barred  while  there  is  an  ouisumdlng  legal 
cause  of  action  for  which  the  party  has  a  legal 
remedy.  The  exiateoce  of  a  legal  cause  of  ac- 
tion is  not  only  a  prerequisite  to  the  mainten- 
ance of  the  equitable  action,  but  is  also  the 
foundation  of  the  jurisdiction  which  equity 
coutis  possess  in  respect  to  tbe  subject  matter. 
The  questions  presented  have  been  so  fre- 
queDlly  considered  anddeclded  in  this  court, 
iu  imalogous  cases,  adversely  to  the  contention 
of  tbeappellsots,  thattheyshould  no  longer  be 
the  subject  of  controversy  or  debate.  Tbe 
lenrtiiug  and  ability,  however,  with  which  the 
counsel  for  tbe  appellants  have  pressed  tbeir 
<-n>e  before  us,  have  induced  us  to  treat  the 
qui-stions  argued  at  greater  Ien0h  than  would 
otherwise  have  been  thought  necessaty  or 
proper,  and  we  therefore  Indicate,  briefly,  tbe 
ifencral  theory  upon  which  tbiR  court  has  pro- 
ceeded in  the  determiDatioD  of  like  questions. 
That  theory  is  concisely  eiprcMcd  oy  Judge 
Earl  in  the  Case  of  Tollman,  aupra.  It  was 
there  said  that,  "when  the  defendant  b^n  to 
coDsiruct  its  railway  In  front  of  tbe  plamliff's 
lots,  he  could  have  cfnnmenced  an  action  in 
equity  against  It,  and  restrained  it  UDtitithad 
mode  compensation  to  him  for  tbe  rights  and 
casements  which  it  took  from  him,  or  until  it 
had  acquired  them  by  condemnation  i^oceed- 
ings.  lo  that  way  he  would,  at  least  in  the 
theory  of  the  hw,  have  been  fnderanifled  for 
all  the  damage  he  would  suffer  by  reason  of 
the  construction  of  tbe  railway.  Instead  of 
taking  his  remedy  by  an  equitable  action  at 
that  lime,  he  could  have  taken  it  at  any  time 
■afterwards,  during  his  ownership  of  the  lots, 
wiib  the  same  result.  He  was  not,  however, 
confined  to  bis  remedy  by  such  an  action.  He 
could  suffer  tbe  railway  to  be  constructed,  and 
then  bring  successive  actions  to  recover  dam- 
ages to  fau  lots  caused  by  tbe  construction, 
maintenance,  and  operation  of  the  railway." 
Id  the  Arnotd  Cate  it  was  held  that  an  ease- 
ment lo  carry  water  In  a  trunk  over  tbe  land 
of  another  "was  such  an  Interest  in  land  as 
could  not  be  modified  or  discharged  save  by 
conveyance  iu  writing  or  by  operatloo  of  law; 
that  it  was  proper^  within  the  meaning  of  ar- 
ticle 1,  g  6,  of  the  Constitution,  and  therefore 
could  not,  nor  could  any  portion  of  It,  be 
taken  for  public  use  without  compensation ;" 
and  "that  this  right  of  enjoying  such  ease- 
ment was  a  continuous  oDe«  and  tbe  unlawful 
preventing  its  eserciae  a  ooDtinuous  injury; 
ML.  R.  A. 


and  tbatt  tberetore,  tbe  Statate  of  Llrakntloiis 
did  not  bar  plainUff's  claim  for  the  injuricB 
sustaiDed."  It  ia  new  the  settled  law  ot  thia 
State  that  no  action  at  law  ran  be  maiotaiaed 
by  an  owner  to  recover  (MtMpective  damages 
for  injuriea  inflicted  upon  real  property,  and 
It  Is  equally  eertaio,  we  think,  that  an  eqidty- 
action  for'that  purpose  alone  cannot  he  sus- 
tained. Uline  V.  Nev  York  Oent.  <ft  H.  R  H. 
Co.  tupra;  P^nd  v.  Metrvpolitait  Blet.  R.  Oo. 
112  N.  Y.  187. 

Inasmuch  as  the  equitable  remedy  depinide,' 
among  other  things,  upon  tbe  Ulnenra  of  a 
legal  cause  of  action.  It  follows  that  those  facta 
which  Hill  bar  tbe  legal  action  win  also  afford 
an  answer  to  tlie  equitable  remedy,  and  (bat  bo 
long  as  a  legal  .remedy  exists  an  equity  court  1* 
open  lo  aid  in  the  eBforcemeQt  of  tbe  l^nl 
claim.  Where  tbe  treqMsa  ia  <rf  such  a  char- 
acler  that  it  may  be  (fisoontlonedi  at  tbe  option 
of  the  wrong  doer,  cr,  If  eooUnned,  is  snscepU- 
blo  of  bavine  legal  sanction  olrtafned  for  its 
coBtlnuanoe,  itseema  oflemtve  to  our  serae  of 
right  that  a  wrongAloer  ahould  be  pennitted  So 
allege  that  bis  tatentkm  to  repeat  asd  conUnae 
bis  own  unlawfid  conduct  ahould  de|Nrive  tbo 
owoer  of  anv  of  the  remedies  whleb  the  law 
has  providea  for  Ids  protection.  If  it  were 
otherwise,  tlw  wrong-doer  would  be  pennitted 
to  show  the  aggravated  oharacter  of  bis  own 
conduct  as  a  defense  to  tbe  action  of  the  legal 
owner,  and  thus  violate  the  rule  of  law  as  well 
as  the  plainest  principles  of  equity.  Upon  set- 
tled principles,  a  court  of  equl^  bad  unques- 
tioned jurisdiction,  by  reason  of  the  oontinu- 
ance  of  tbe  legal  rifAt  and  tbe  inaAeqMxj  of 
the  legal  remedy,  to  render  tbe  judgraent  pro- 
nouooed  in  this  case  by  the  trial  eoort,  Ben- 
derton'»  Ottte.  78  N.  If.  488;  3bUman'§  Oaae, 
susro. 

Thatsuccessive  causes  of  action  have  accrued 
to  the  owner  for  each  day's  maintenance  and 
omration  of  the  lailroad  structure  nd^iabig 
Ilia  premises  Is  imdlBputable,  and  that  be  is  en- 
titled to  recover  some  damages  for  each  treo- 
pasa,  even  though  it  be  nominal  only,  is  eqtully 
undeniable.  Cotric/t  v.  Steinbume,  tupra.  The 
plaintiff  may  delay  bis  action,  and  join  to- 
gether such  causes  of  action  as  have  not  been 
outlawed,  or  he  maj  bring  an  action  daily,  and 
recover  sudi  damages  aa-  he  can  cstaUML 
Baldwin  v.  GaUdna,  10  Wend.  107.  In  the 
case  of  unoccupied  lancls,  these  damagaa  xokj 
be  small,  but  by  delay  tbe  owner  may  loae 
them  altogether,  and  in  Ibe  mean  wbile  hla 
toleration  may  be  laying  the  foundatfon  of  an 
adverse  claim  to  the  property  itself,  and  thus 
be  tbe  cause  to  blm  of  irreparable  injury. 
While  it  is  iudispeosable  to  the  protef^n  of 
his  rights  that  be  should  assert  them  b^tbrelria 
right  18  barred,  in  such  case  it  may  not  be  to 
bis  Interest  to  do  so  aa  often  or  as  promptly  as 
when  bis  damages  are  large  and  immediate; 
but  no  bar  is  available  twainst  bislacbes  unleaa 
it  continues  until  the  legal  actfam  Is  barred. 
The  jurisdiction  of  equity  arisen  hy  rcaaon  of 
the  necessity  of  repeded  aetkms  at  Inr  to  re- 
dress the  owner's  grievance,  and  must,  from 
tbe  natnre  of  the  case,  continne  so  long  aa  that 
necessity  exista.  The  eziatenoe  of  either  of  the 
grounds  of  equity  jurisdiction  referred  to  is 
auffldent  to  maintain  an  aotkm,  bat  they  in  tun 
are  all  pnaent  here,  aad  fnfUcale  the  propriety 
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of  flw  JndftneBt  tppoJed  frOm.  tt  waa  said 
br  Ja-ls«  Ear],  tn  CampMi  v.  Seaman.  68  N. 
T.  68S,  tbat  "the  right  to  an  ioJuDctlon,  la  a 

rojier  t*see,  In  England  aod  most  of  the  States, 
Just  as  fixed  and  certain  as  the  right  to  any 
other  provisional  remedy.  The  writ  can  rigbt- 
Adly  be  demanded  to  prevent  Irreparable  In- 
jury, Inlernilnable  lUlgstiOD,  and  a  multlplidty 
of  suits,  and  its  refuHU  to  a  proper  case  would 
be  error  to  be  corrected  by  a  proper  tribunal." 
1%e  bipAe,  therefore,  of  six  years  after  a  tres- 
paas  has  bt^n  committed  upon  real  estate  bars 
DM  only  the  legal  action,  but  also  constltates  a 
practtenl  defense  to  an  equitable  actino  found- 
ed up-m  the  necessity  of  numerous  legal  ac- 
tioDs  to  olitain  redress;  because  the  right  to 
meb  redress  baa,  aa  to  socb  vronn,  expired. 
Bst,  if  ibe  trespasses  an  eontiiitiea  after  that 
period,  new  reuses  of  action  arise,  uubarred  by 
any  mte  of  hnr  or  equity,  vhicfa  are  cognlzabfe 
not  only  at  law,  but  also  In  equity.  UliTu's 
OiM,  tupra. 
Section  888  of  the  Code  finds  lu  true  inter- 

Ctatton  when  applied  to  causes  of  action 
Dried  upon  equitable  rights  alone,  or  cases 
not  specified  In  the  general  Statutes  of  Llmitn- 
tioD.  It  being  conceded,  as  to  legal  causes  of 
action  for  trespass  and  nnisaace,  that'  the  lo- 
jurin  therel>y  occasioned  are  continuous,  and 
arise  frmn  time  to  time  as  fresh  trespasses  are 
commiHed,  it  Is  difficult  to  see  why  tbe  same 
prindple  should  not  apply  with  at  least  equal 
force  and  propriety  to  eqiiitahle  actions.  In- 
deed, it  Is  obvious  that  It  should  be  held  to  ap- 
ply with  greater  reason  to  the  latter,  since 
otnerwise  tbe  equity  jurisdiction  would  be 
practicaflj  Bubverteo,  While  the  appellants' 
oontention  would  permit  the  equity  jurisdic- 
tion to  be  preserved  for  ten  years,  it  precludes 
its  exercise  forever  ihereHlter,  and  leaves  tlic 
evils  of  incessant  litigation  to  harass  tbe  pub- 
lic for  practically  an  unlimited  period  of  time, 
h  would  seem,  tlierefore,  that  it  is  immaterial, 
either  in  equity  or  at  law,  whether  the  injuries 
done  to  the  owner's  property  were  originally 
intended  by  the  wrong  doer*  to  be  [wrpetuni, 
and  of  a  permanent  character,  or  were  oif  « 
temporary  nature  only,  and  occasIoBnl  in  tbeir 
openiilon.  The  law  makes  no  distinction  in 
the  character  of  the  Injuiy,  but  prescribes  one 
nnifonn  principle  for  rediess,  without  regard 
to  Ibe  nalute  of  the  remedy  pursued.  JKreht 
T.  barreti,  L.  K.  11  Ch.  Div.  148;  Henderton't 
Gm.  tupn;  BabHein  r.  OalltiM,  10  Wend. 
170;  WttliatM  T.  2fea  Tork  Otnt.  B.  0».  16  N. 
T.lll. 

The  defendants^  chief  contention  is  that  the 
TcKef  in  equity,  as  now  given  against  elevated 
railroads  for  mvasions  of  the  rights  of  abutting 
owners  in  streets,  is,  practJcally,  an  action  to 
recover  permanent  damsges  for  such  injuries, 
and  that,  therefore,  the  Statute  of  LimitatioDs 
should  commence  to  ran  from  the  time  when 
any  canse  of  action  anne.  There  would  be 
some  force  In  this  argument  were  that  the  real 
character  of  the  action  or  if  the  equity  courts 
had  assumed  to  exercise  the  power  of  awarding 
damages  on  that  theory,  but  we  know  of  no  in- 
stance in  which  they  have  done  so  in  this  State. 
The  action  here  is,  ndtber  in  practice  or  ihe- 
017,  an  action  of  sudb  a  diarflcter,  and  by  ita 
ftradamentsl  ndeff,  m  well  w  the  constitn- 
HoDol  req^rement  that  compensation  for 
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sodi  imnwrty  drall  Iw  aaaesaed  (7  a  Jniy 
or  comnifsrioa  alone,  ao  equity  court  ia  in- 
capacitated from  entertaining  actions  Insti- 
tuted for  the  purpose  of  recovering  damages 
alone.  Bradley  v.  Bot^.  1  Barb.  Ch.  135, 5JL 
ed.  824:  Moru  v.  Wmeniorf,  11  Paige,  277,  5 
L.  ed.  186;  art.  1.  6  7.  Const.  A  court  of  law 
is  the  exclusive  triliuDal  fw  the  determlnaUon 
of  such  actions. 

We  have  been  referred  tonocaseinthlsState 
where  an  equity  court  has  assumed  the  author- 
ity to  render  judgment  for  prospective  damages 
against  a  wrong-doer,  and  we  think,  in  the 
nature  of  the  jurisdiction  of  such  courts,  a  suit 
brought  for  such  a  purpose  alone  is  not  author- 
ized. To  say,  therefore,  that  ao  action,  in 
which  the  plaintUF  has  no.  legal  right  to  de- 
mand permanent  damages  ana  tbe  court  owes 
no  legal  duty  to  award  them,  aCTords  the  owner 
an  adequate  remedy  for  such  damages,  is  to 
pervert  the  plfdn  character  of  the  action. 
While  equity  courts  have  frequently  suspend- 
ed the  remedy,  as  they  did  In  this  case,  by  in- 
janctlon  upon  condmons,  as  f a  spedfled 
time  or  annl  tbe  wrong-doer  has  been  afforded 
an  opportunity  to  condemn  the  im>perty  invad- 
ed, or  has  satisfied  the  owner's  damages,  they 
have  never,  to  our  knowledge,  rendered  judg- 
ment for  such  damages,  or  authorized  the  col- 
lection thereof  by  the  owner.  The  privilege 
of  securing  the  right  to  continue  the  trespasses 
complained  of  has,  when  authorized,  been 
granted  as  an  act  of  grace  and  favor  to  the  of- 
fending party  and  no? as  matter  of  rigbt  to  the 
injtired  owner.  As  was  said  In  Ibe  llendereon 
Oau,  "equitable  relief  Is  awarded,  not,  as  tlie 
defendant's  counsel  claims,  by  way  of  menace 
or  as  a  menns  of  compelliDg  the  payment  of 
money,  but  that  the  defendant  maydesist  from 
an  unanthorized  use  of  tbe  plaintiffs'  property, 
and  forbear  from  any  further  interference  with 
their  rights."  Equity  courts  can,  by  virtue  of 
their  power  to  grant  specific  relief,  obviate  the 
difficulty  attending  an  action  at  law  in  giving 
permanent  damages  for  an  Injury  to  real  prop- 
erty, by  providing  that  a  title  to  the  enseinents 
required  shall  be  convqred  as  a  condition  of 
the  relief  granted.  The  court,  having  the  au- 
thority to  grant  a  perpetual  injunction,  does 
not  inipoir  its  exercise  of  such  authority  by  per- 
mitting the  offender  to  escape  its  effect  by  vol- 
untarily paying  the  owner  for  tbe  property 
injured.  It  la  thus  left  optional  with  the  tres- 
passer to  remedy  tlie  wrong  done  by  him  or  to 
suffer  the  judgmeht  of  the  court  to  stand. 
While  the  injury  inflicted  upon  the  wrong-doer 
by  neglect  to  comply  with  the  conditions  may 
he  90  onerous,  In  many  cases,  as  to  inflict  great 
loss  upon  him ,  it  nevertheless  docs  no  more  than 
to  place  In  his  bands  the  means  of  escaping 
from  the  disastrous  consequences  of  a  judg- 
ment which  has  been  rendered  imperative,  w 
his  own  wrongful  conduct  A  party  who  vol 
untarily  prosecutes  a  pubHc  enterprise  for  his 
own  benefit,  without  regard  to  tbe  legal  rights 
of  individuals  who  may  be  dama^^d  bv  its 
operation,  must  always  run  a  great  risk  of  be- 
ing placed  in  a  dangerous  situation  through  his 
unlawful  conduct;  but  this  is  the  result  of  his 
own  volition,  and  the  injury  which  necesf^nrily 
follows  such  action  cannot  lawfully  be  impoKed 
upon  the  parties  injured  without  disre^nlluft 
Ute  consHtutioual  provisions  intended  for  tli«  it- 
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protection;  It  f  uroisheB  do  oaura  of  complaint 
to.tbe  wrong-doer  tbat  the  coort,  having  power 
to  real  rain  him  altogether  from  continuins  Iiis 
trespasses,  should  mitigate  the  severity  of  Its 
judgment  by  authorizing  him  to  r«|>eat  them 
upon  complying  with  special  condiCioDS  pre- 
scribed by  the  Judgment,  so  loBg  as  it  Is  left  to 
his  election  to  perntrm  them  or  not. 

A  consideration  of  the  cases  generally,  In 
which  equity  courts  have  exjerciscd  the  power 
of  giving  damages  as  an  incident  of  the  equita- 
ble relief  granted,  seems  to  be  unnecessary  in 
this  cose,  as  such  courts  in  this  State  have  ndt 
in  this  clasB  of  actions,  so  fttr  as  we  know,  as- 
sumed to  exercise  that  power.  The  cases  cited 
by  the  appellants  to  sustain  the  authority  of 
an  equity  court  to  award  permanent  damages 
to  real  property  were  those  of  foreign  juiisdio- 
tion  where  special  statutes  existed,  or  those  in 
wfaidh  no  constituUonal  provision  requiring 
such  damages  to  be  assessed  by  a  Jury  or  com-, 
mtssioners  were  In  force.  Here  such  a  require- 
ment exists,  and  the  courts  decline  to  assess 
such  damages,  but  simplv  say  to  the  corpora^ 
tions, ' '  Tou  may  escape  the  legal  consequences 
of  your  conduct  by  complying  with  certain 
conditioDs,  ns,  for  instance,  by  V^S^S  Cki 
plaintiff  a  specified  sum  of  money."  ThMsum 
may  rcprt'sent  the  actual  depreciation  in  the 
value  of  the  plaintiff's  property,  or  the  amount 
of  damages  already  suffered,  or  any  other  arbi- 
trary sum.  The  defendant,  who  has  an  op- 
tion lo  pay  it  or  not,  at  his  own  will,  cannot 
justly  complain  of  the  action  of  the  court. 
The  option  is  given  to  the  defendant,  and  not 
to  the  plaintiff.  His  remedy  is  confined  to  his 
injunction.  The  injury  which  results  to  the 
defendant,  in  case  the  option  is  not  accepted, 
results  from  the  judgment  rendered  by  the 
court,  and  not  from  his  neglect  to  make  pay- 
ment. The  expression,  made  use  of  in  some 
of  the  cases,  to  the  effect  that  "  Uie  only  rem- 
edy, whereby  joat  compeosatioD  for  the  prop- 
erty taken  can  be  compelled,  la  an  action  to 
restrain  the  continuous  trespasses "  (i^nd  v. 
Metropolitan  EUv.  R.  Co.  112  N.  Y.  186;  TaU- 
man  Com,  tvpra).  means  simply  that  an  in- 
jured party  can  that  means  secure  the 
enjoyment  of  his  property,  unless  the  wrong- 
doer, bj^  making  compensation,  in  some  fcmn. 
for  the  injury  inflicted,  has  acqnired  the  hiw- 
ful  right  to  continue  it.  In  this  sense  only, 
they  may  be,  not  incorrectly,  called  actions  to 
compel  the  payment  of  damages. 

The  defendants  also  urge  as  a  reason  why 
the  Statute  of  Limitations  should  bar  this  ac- 
tion, that  otherwise  they  will  be  embarrassed 
in  their  efforts  to  secure  a  light  by  prescnrlp- 
tion.  We  ascribe  but  little  weight  to  this  sug- 
^tion.  The  law  applies  a  period  of  limita- 
tion to  actions  for  tne  public  benefit.  They 
are  termed  "  statutes  of  reform,"  and  are 
fouSded  upon  the  maxim,  interest reipubliecBut 
tit  finis  litium.  Theyare  not  intended  for  the 
benefit  of  wrong-doers,  and  while  the  law  toler- 
ates and  protects  title  acquired  by  prescription, 
when  dearly  made  out,  it  does  not  favor  or 
encourage  that  mode  of  acquiring  property. 

We  are  therefore  of  the  opinion  that  the 
right  to  bring  an  equity  action  to  restrain  con- 
tinuous trespasses  upon  real  estate  is  not  barred 
in  ten  years  from  the  time  of  tbe  original  tres- 
pass, but  may  be  sustained,  if  InroDgDt  at  any 
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time,  so  longasthe  pontiff  has  title  to  tlio 
properly  injured,  and  a  cause  of  action  fqr 
such  injuries  fa  not  barred  at  law.  But  the 
defenduits.  failing  to  estal'lish  thp  bar  of  the 
Statute  of  UmHations,  aliU  jUisiat  that  the  mf-. 
filiated  princiide  of  acquiesceace  coostituteaa 
defense  lo  the  action.  There  is  no  foundation 
in  tbe  case  for  a  claim  that  the  plaintiff's  coo- 
duct  amounted  to  an  estoppel,  and,  indeed,  ilie 
claim  is  not  seriously  urged  by  tbe  appellaata. 
It  is  obvious  that  such  conduct  has  never  led 
the  defendants  into  a  line  of  action  which  they, 
would  not  otherwise  have  pursued,  or  eocour- 
aged  them  to  expend  atooey  or  make  improve-, 
ments  by  reason  of  their  reliance  upon  tbe  al- 
leged inaction  or  acqoleaceoce  tbe  plaintiff. 
They  inaugurated  their  enterprise  in  the  face 
of  persistent  opposition  by  the  plaintiff  and 
other  abutting  owners,  and  carried  it  tocxmple- 
lioo  while  eameat  efforts  were  belns  nude  to 
preventthem.  Fromthe  Inception  of  theenler- 
prise  lo  the  present  time,  the  claim  has  been 
made  that  the  defendaBts  bad  no  right  to  build 
their  road  in  the  streets  of  New  Torii  without 
compensating  the  abutting  ownoa  for  tlie 
damages  inflicted  upon  tbeir  property,  and  tbe 
defendanta  have  cooiinoed  the  prosecution  of 
their  pttrpose  r^rdless  of  their  legal  liability, 
and  in  the  face  of  strenuous  oppositioo,  witlt 
an  apparent  intention  to  wholly  ignore  tbe 
claims  of  such  owners.  The  judicial  annals 
of  tbe  State  are  filled  with  the  history  of  tbe 
litigations  which  have  sprung  out  of  tlie  eflbrta 
of  the  elevated  railroad  companios  to  appro- 
priate the  property  of  the  citizens  of  New  VotIe 
to  the  benefit  of  such  railroads  without  com- 
penaatioo.  In  view  of  these  facts,  it  is  idle  to 
claim  that  such  companies  have  been  induced, 
in  any  respect,  to  prosecute  their  enterprises  in 
reliance  upon  the  tiasumed  acquiescence  of 
the  owners.  Boardman  v.  Lake  Shore  A  M,  8. 
B.Oo.U^.  T.  181.  The  building  and  com- 
pletion  of  tbeir  road  in  this  case  ocrarred  in 
tbe  first  half  of  1878,  and  before  tbe  numerous 
parties  concerned  oould  have  been  fully  awalu 
to  tbe  real  coosequenoea  of  the  eaterpnse.  So 
far  as  the  permanent  structure  is  concerned, 
their  expenditures  were  all  incurred  within 
six  months,  and  while  the  parties  wcm  making 
earneet  efforts  to  stay  any  expendltncea.  Tbe 
case  is  entirely  destitnte  of  praofs  abowioc  tbe 
existence  of  any  elements  oi  estoppd.  ana  tbe 
defendants  ore  therefore  driven  to  rely,  in  thia 
respect,  upon  tbe  mere  inaction  of  the  plaintiff 
to  prosecute  his  claim.  Thia  claim  oomea 
with  little  grace  from  parties  who  have  for  s 
mticb  longer  period  neglected  to  take  prooeed- 
ings  to  acquire  the  real  ownership  of  tbe  prop- 
erty required  by  them  In  the  prosecution  of 
their  enterprise.  But  this  question  we  alao 
think  is  governed  by  authority  equally  con- 
clusive with  that  rmtiog  to  tbe  Statute  of 
Limitations.  The  doctrine  of  acquiescence  as 
a  defense  to  an  equity  action  lias  been  generally 
limited  here  to  those  of  an  equitable  nature  ex- 
clusively, or  to  caaea  where  tbe  l^al  rfa^bt  baa 
expired,  or  the  party  has  lost  bis  right  of 
property  by  prescription  or  adverse  possession. 
Whatever  may  be  the  rule  in  other  States,  it 
can  be  said  that  here  no  perioil  ot  Inaction 
merely  has  been  held  sumcient  to  justi^f  a 
Duisanoe  or  trespass,  unless  it  baa  oontioDed 
for  such  a  length  of  time  ai  will  autlwrize  tbe 
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presompdon  of  a  gnnL  Hie  prbidple  Uiat  so 
kmc  u  the  legal  right  exists  the  owner  Is  eoti- 
Uea  to  m^Dtnn  bis  actloa  in  eqnlty  to  restrain 
violation  of  this  right  has  been  unlfonaly  ap- 
plied in  this  court.  Tailinan  v.  Metrop<^itan 
EUv.  B.  Co.  and  Ar^cM  t.  J?v(f«ni  Ritar  R, 
€».  npra;  BroiettecUr.  South  Side  R.  G>.  long 
ManO,  95  N.  Y.  220;  Campbell  v.  Seogmn,  «u- 
pra;  Ormtby  t.  VervMnt  OopperlMin.  Go.  66  N. 
T.  «88;  Baightr.  Mae.il  %  T.  240;  Viete 
T.  /utfion.  82  N.  Y.  33;  JVino  York  Buiber  Go. 
V.  Bothery,  107  Y.810,  9  Cent  Rep.  837; 
^<^anT.  ibwAaffr.llOir.  T.  878. 1  L.  R. 

In  the  C«e  e/  Orauty,  aa  appeara  br  tba 

head-note,  it  was  held  tbat  "tiie  doctrine  of 
Iiicheti  SDd  acquiescence,  aa  a  tmr  to  an  nrtlon 
througb  lapse  of  time,  finds  Its  Jast  apptlcatloa 
In  Rspect  to  equitable  rigbta  only,  Aa  to 
legal  ngfais.  mere  lapse  of  time,  before  an 
action  to  enforce  them,  ia  of  no  moment, 
onless  H  oomn  up  to  the  -  requlrementa  of 
the  Statute  of  Lbnltattons."  In  the  Chap- 
man Gam,  this  court  held  that  the  silence  and 
inaction  of  the  plainlifl  while  seeing  the  de- 
fendant construct  seweia  and  spend  large  sums 
of  money  in  completing  a  sewage  system, 
which  diacharged  Uie  filth  of  the  city  Into  a 
stream  behmgiog  to  the  plalniiff,  did  not  con- 
stltutea  defense  to  an  action  for  an  injunction, 
no  matter  how  long  conlinmd,  unless  accom- 
panied by  circumstances  amount!^  to  an  es- 
toppel. It  was  held  in  Baight  v.  JKm  "that 
DO  acquiescence  short  of  twenty  years  repels 
the  presumption  that  the  diversion  of  a  water- 
course was  in  bostili^  to  the  rights  of  the  ri- 
parian proprietors,  or  authorizes  the  presump- 
tioQ  eiuier  of  a  grant  or  of  license.  Jutbe 
Eari,  in  the  (kmpbeU  Gate,  said:  "It  la 
claimed  that  the  plaintiffs  so  far  acquiesced  in 
this  Duisaoce  as  to  bar  them  from  equitable  re> 
tief.  I  do  not  perceive  bow  any  acquiescence 
short  of  twenty  years  can  bar  one  from  com- 
^iniog  of  a  nnuance,  unless  his  conduct  has 
been  anch  as  to  eitop  him.  .  .  .  No  act  or 
omission  of  theirs  induced  the  defendant  to 
incur  large  expenses,  or  to  take  any  acflon 
which  could  be  the  he^  of  an  estoppN  against 
them,  and  therefore  there  was  no  acquiesceuoa 
ortacbes  which  should  bar  the  plaintiffs  within 
any  rale  laid  down  in  any  reported  case.  InFw^ 
V.  Ad»n,  /mlire  Finch,  In  speaking  of  the  cases 
when  acquiescence  had  been  held  a  bar,  says: 
"In  all  of  these  the  sileoce  operated  aa  a|f  raud. 
and  actually  itself  misled.  In  all  there  was 
both  the  spedflc  opportunity  and  apparent 
duty  to  apeak,  and  in  all  the  party  maintaining 
silrace  knew  that  someone  was  relying  upon 
that  silenoe,  end  dtber  acUog  or  about  to  act 
as  be  would  not  have  done  had  the  truth  been 
told."  It  was  held  In  the  Rvietttdt  Gate  that 
the  possession  bya  railroad  company  of  a  high- 
way, under  a  license  given  by  statute,  is  pre- 
•omed  to  be  subordinate  to  the  ri^ts  of  the 
owixr  of  the  aofl,  and  cannot  be  ssdd  to  be  ad- 
mse  to  him.  In  ITew  York  Subbgr  Go.  v. 
hs^trf  XtM  defendant  had  built  expensive  struc- 
tores  for  manafsotnring  purposes,  and  diverted 
Ike  water  from  a  strewn  adjoining  plaintiCTs 
pKmiaea  for  the  purpoae  of  su|n)Iying  power 
to  his  machinery.  It  was  claimed  that  tbe 
plaiQtiff.  by  her  Mlesce  during  the  period  when 
this  work  was  goiog  on,  was  Mined  qf  her  ac- 
ML.ILA. 


tfam  for  danugea.  /uAvPeckhaiti,  wrt^gta 
(be  case,  says:  "In  thu  there  was  no  element 
of  an  estoppel.  To  eon sti tote  it,  tbe  person 
wnght  to  be  -eet(^)ped  maet  do  some  act  op 
inake-  some  admission  with  an  intention  of  la-' 
fluenclng  tbe  conduct  of  another,  or  that  he 
had  reeaon  to  believe' Would  influenoe  bis  con- 
duct, and  which  act  ot  omission  is  inccmsiatenc 
with  the  claim  he  proposes  now  to  make. 
T^t  other  party,  too,  must  have  acted  upm 
tbe  streDK'n  of  such  sdmlssion  or  conduct." 
See  also  MeMurray  v.  McMurrav,  66  Y. 
176. 

But  we  have  already  refmed  to  s  auffldent 
numberof  cases  In  this  court  toakow  how  uni- 
formly tmd  frequ«itly  we  have  adbwed  tojjtbe 
doctrine,  where  a  legal  right  is  Involved,  and, 
upon  grounda  of  equity  Jurisdiction,  Ae  courta 
have  oeen  called  upon  to  sustain  tbe  legal 
right,  that  the  mere  laches  of  a  party,  nnao 
compaoied  1^  cireumstances  'araounttng  to  an 
estoppd,  oonmtates  no  defense  to  such  an  ac- 
tion. Such  Is  also  the  doctrine,  generally,  of 
the  elementary  wrliers.  3  Pom.  Eq.  Jar,' 
%  817;  Btgelow,  Estoppel,  p.  474  etaeq.  The 
snme  geneml  principle  has  also  been  held  In 
England.  In  tbe  case  of  FuUinood  v.  FuU- 
teood,  L.  R  9  Cb.  Dir.  176,  Frv,  J.,  says  that 
"mere  lapse  of  time  unaccompanied  by  anything 
else,  bas,  in  my  judgment,  Just  as  much  effect, 
and  no  more,  in  barring  a  suit  for  an  injunc- 
tion, as  it  has  in  barring  an  action  for  deceit." 
And  tbe  head  note  inSe  Maddener,  L.  R.  27 
Ch.  Div.  S3S,  reads:  "That,  as  the  plaintiff 
was  coming  to  enforce  a  legal  right,  bis  mere 
delay  to  take  proceedings  was  no  defense,  as  it 
had  not  continued  long  enough  to  bar  his  legal 
right;  the  case  standing  on  n  different  footing 
from  a  suit  to  set  adde,  on  equitable  graunds, 
a  deed  which  was  valid  at  law."   The  &u- 

ttreme  Court  of  the  United  States  has  also 
aid  down  tbe  same  rule  in  tbe  recent  case  of 
Menendet  r.  Holt,  128  U.  8.  533,  82  L.  ed.  528. 
where  Chief  Juttice  Fuller,  writing  for  tbe 
court,  says:  "Mere  delay  or  acquiescence  can- 
not defeat  the  remedy  by  injunctkNi  in  support 
of  tbe  legal  right,  unless  it  has  been  continued 
BO  long  and  under  such  circumstances  as  to  de- 
feat  tbe  right  itself.  Hence,  upon  an  application 
to  slay  waste,  relief  will  not  be  refused  on  the 
ground  that,  as  the  defendant  bad  been  allowed 
to  cut  down  half  tbe  trees  upon  the  complain- 
ant's land,  he  had  acquired,  by  tbat  negligence, 
tbe  right  to  cut  down  tbe  remainder.  Atty- 
Oen.  V.  Eattlake,  11  Hare,  206." 

Even  in  case  where  laches  bas  been  allowed 
to  operate  aa  a  defense,  the  question  is  to  be 
determined  In  the  discretion  of  the  court,  upon 
all  of  tbe  circumstances  tA  tbe  cue.  J^Uwood 
V.  PiiUwood,  rupra. 

There  is  nothing  in  the  history  of  this  case 
which  induces  ns  to  suppose  tbe  court  commit- 
ted any  error  in  the  exercise  of  UMir  dlscretioii 
in  granting  the  In  juncUim  appealed  from.  Tbe 
plamtiff  had  reason  to  suppose  tbe  defendants 
would  discontinue  their  trespasses,  or,  if  tbey 
were  continued,  th^  would  resort  to  legal 
means  to  justify  them.  They  had  no  reason 
to  believe  that  the  defendants  deliberately  in- 
tended to  prosecute  their  enterprise,  altogether 
regardless  of  the  legal  rigbta  of  otbers,  and 
were  justified  in  ddayioga  reasonable  time,  in 
expectation  tbat  the  defendants  would  eventu- 
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ally  do  JasUce  to  thoM  wboae  property  tb«y 
mn  ■pproprlatliig  to  tbelr  own  nae.  The 
Bordty  of  tbe  QvestioM  presented;  the  Taat 
number  of  people  wbo  were  attfferlng  almilar 
lojuriea ;  tbe  importance  of  tbe  projected  road 
for  tbe  public  cooTenlence,' — were  all  drcum- 
atances  addressed  to  tbe  dlscrotloo  of  tbe  court 
upon  tbe  question  of  lacbes,  and  presented 
atxonc  reasons  wby  a  strict  rule  abould  not  be 
applied  to  tbe  delay  of  the  lojured  parties  In 
seeking  redress  In  tbls  and  similar  caaea.  Tbe 
rule  requiring  promptneee  In  aollcltlng  tbe  In- 
tervention of  a  court  of  equity  fa  always  ad- 
dressed to  tbe  discretion  of  tbe  court,  and 
varies  much  according  to  tbe  situation  of  tbe 
parties,  tbe  nature  of  tbe  rdlef  demanded,  and 
the  circumstances  tt  tbe  case.  Calhoin  t. 
MUlarH,  121  N.  T.  82,  8  I..  B.  A.  248;  Full- 
wood  V.  f tfUwood,  aapro;  Bvymtr  T.  Peartall, 
8  Jobns.  Cb.  678,  1  L.  ed.  728;  AtMWtor  T. 
Fowltr,  1  Edw.  Cb.  420.  6  L.  ed.  194.  Wbat 
might  be  considered  an  unjuatlflable  delay  in 
one  case  would  be  considered  reasonable  In  pa' 
otber,  and  an  equity  court  which  shoold  refuse 
Us  aid  to  a  par^  in  protectinfc  a  legal  right, 
without  a  valid  and  sufficient  reason,  would  be 
subject  to  tbe  critioiam  of  shutting  tbe  doors 
of  the  temple  of  jusUce  in  tbe  face  of  meritori- 
ous suitors,  and  coDdemoing  Ibem  to  suffer 
remeoiless  wrongs.  The  fact  that  tbe  defend- 
ants intended  to  make  their  structure  perma- 
nent, or  made  it  so  in  fact,  coDstitues  no  de- 
fense to  tbe  action.  Krekl  Barrdl,  L.  U.  7 
Cb.  DiT.  651,  on  appeal,  L.  R.  11  Cb.  Div. 
146. 

For  the  reasons  stated,  we  think  the  jw^- 
mtnt  appealed  from  Aovld  be  q0rmed,  with 
costs. 

All  coocar. 


Lewis  M.  TEEL,  Rapt., 
«. 

Abraham  TOST,  Appt. 

(  N.  T.  ) 

1.  AJndgmentdiOyeBteredlnoDeStftte 
on  a.  warrant  of  attoBtiej  Is  as  conduaire 


la  all  otber  States  aa  In  the  SUte  where  It  Is  «n- 
tfMd. 

2.  f  ariadiatiom  to  vender  m  iudcment 
oa  m,  note  oontslnlDf  a  wamnt  of  attotiter  to 
confess  Judgment  may  be  acqolrod  by  tbe  appear- 
ance of  die  party's  anthorlasd  agent. 

3.  The  eatej  ef  Jndsnemt  oh  m  Hote  ooa- 
talalng  a  wsrrant  of  attomej  to  eoafaas  Judg- 
ment may  he  made  biCai*  matvrtir  of  the  aetc^ 

(Oetobtr  «,  tB91.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  tbe  Superior  Court 
for  the  City  of  New  York,  affirming  a  Judg- 
ment of  the  Trial  Term  In  favor  of  plaintiff  in 
an  action  upon  a  foreign  Jodffnent.  Affirmed. 

Tbe  Judgment  upon  which  the  suit  was 
brought  was  confessed  by  the  protbonotary  of 
tne  court  of  common  pleas  In  which  tbe  Judg- 
ment  waa  entered,  and  tbe  record  of  the  Judg- 
ment was  as  follows ; 

"Continuance   IKwket  Sntry   of  Decemtwr 
Term,  IST7. 
Lewis  M,  TeeL 
e, 

Abraham  Tost, 
—d.  B.  b.,  |2,268  00.  And  now  Jan'yW,  1878, 
a  single  bill,  under  the  hand  and  seal  of  tbe 
defeodHnt,  dated  Jan'y  12,  18TS,  wherein  he 
promises  to  pay  to  tbe  plaintiff  or  order,  one 
year  after  date,  tweni^'  two hundred  and  sixty- 
eight  dollars,  cobtaining  a  clause  authorizing 
the  entry  of  judgment,  waiving  stay  of  execu- 
tion, with  ten  per  cent  for  collection  fees,  is 
produced  hereto,  to  have  Judgment  entered 
thereon. 

"WhcrefOTe  judgment." 

Mr.  X«emael  Skidmore*  for  appellant: 

The  alleged  judgment  record  shows  that 
there  was  nOtliing  offered  to  the  Pennsylvania 
court  as  the  basis  of  a  judicial  decision.  It  Is 
in  tbe  nature  of  a  mere  memoraDdum  by  tbo 
clerk,  and  does  not  amount  to  a  judgment. 

Oromwelt  v.  Bank  iff  FittAurg,  2  Wall,  Jr. 
584, 

Tbe  alleged  record  here  shows  that  the  de- 
fendant was  not  in  any  way  summoned  or 
notified,  and  there  is  no  waiver  liim  of 
such  notification. 


Nom— J udgmentt  etmftned  on  vxirranU  of  attor- 
tieu;emetMvenem. 

A  Judgment  confessed  on  m  warrant  of  attorney 
has  tbe  same  force  aa  any  other.  Keith  r.  Kellogg, 
97111.147. 

Jn  what  cases  authorized. 

Tbi  practice  of  entering  Judgment  in  debt  on 
warrants  of  attorney  is  very  old.  so  old  that  the 
date  of  Its  origin  is  unknown.  3  Chltty,  Pr.  334, 

A  warrant  of  attorney  may  authorize  confession 
of  Judgment,  on  a  note.  Parker  v.  Poole,  12Tex.  W, 

In  an  early  ^(rllsh  caaethe  use  of  sucta  warrants 
In  ejectment  was  Invoived  and  tt  was  beid  that 
ejectment  Is  not  a  '*perMDBl"  action  within  tbe 
meaning  of  a  Statute  requiring  the  presmoe  of  an 
attorney  In  such  aotlooa  on  the  entry  of  Judgment 
on  a  warrant.  Doo  v.  Kingston,  l  Dowi.  P.  c.  N. 
8.  m. 

Boon  aft«r  by  the  same  court  a  judgment  on  a 
warrant  of  attorney  was  allowed  hi  eJectmeoL 
Doe  V.  Beaumont,  2  Dowl.  P.  C.  S.  8. 978- 

Judgment  upon  a  warrant  of  attorney  contained 
In  a  lease  cannot  he  entered  In  an  action  of  forci- 
ble detainer,  but  Is  coram  non  judtee  and  void  as 
tbe  atatutory  proceedlnr  In  snob  oases  is  endiMlve. 
13  L.  R  A. 


French  v.  WiUer.  2  L.  R.  A.  717,  126  111.  6U.  over- 
ruling Johnson  v.  Oane.2SIll.  App.  8B6;  Links  v. 
Mayer.  28  HI.  App.  489. 

The  words  'Vamint  of  attorney"  In  tbe  Pennsyl- 
vania Act  of  April  4,  J87T.  authorizing  an  appeal 
from  a  decision  as  to  opening  Jadgmente  thereon, 
do  not  refer  to  aorthing  but  money  Judgmmta. 
Swarta's  App.  U  Cent.  Hep. 681. 119  Pa.tOe;  Umhert 
V.  Jonea,  U  Oeot,  Bep.  m,  lUFa.  OB^  Btyttie  Twto* 
V.  Morris  (Pa.)  U  Cent.  Uop^m 

Form  and  aolldtty  of  warranU. 

A  warrant  of  attorney  n«ed  not  be  by  deed  bat 
mart  have  an  attsstbig  witneas.  Kenneraler  ^* 
Hoasen,  STaunt.  984. '  ■ 

need  not  bamderseaL  Kneedler^  Apip.  BSPfe. 

But  the  authority  of  an  attcwney  to  oonfees  a 
Judgment,  where  there  Is  nothing  on  the  record  to 
abowthatlt  Is  by  virtue  of  a  warrant  of  attfuney 
need  not  be  In  writltv.  Uaibert  v.  Jonea,  11  Cent. 
Bep.  072, 118  Pa.  m. 

A  warrant  of  attorney  "to  enter''  Judgment  is 
snIBclent  to  authorize  a  oonfeadm  ICaaon  r. 
Bmth,  8  Ind.  nb 


Digitized  by 


Titu.  T.  Ycm. . 


It tonot wtthltf  the etanie of  die  ConstitatiDii 
of  the  1Intt«d  Btatei  lequiring  full  faith  and 
credit  to  be  given  In  each  gtate  to  the  judicial 

SiTDCeediDgs  of  another  gtate,  because  it  is  not 
a  any  Bense  a  jwUdal  prooeediDg  wUhio  the 
mraning  of  the  OooBlituuon  or  tbe  Act  of  Con- 
grenof  ITM. 

3%Hr^T.^attounw.lK.H.842;  Doughti/ 
T.  Ihntffbtg,  28  N.  J.  £q.  685. 

The  power  of  attorney,  If  not  void  for  in- 
d^itenefiB,  is  of  an  attorney  in  fact,  and 
therefore  special  and  limited,  and  must  be 
strictly  pursued. 
Batdmar.  fi^r^fdendaU,  10111.  App.  106. 
The  law  plainly  doea  not  authorize  entry  of 
jodgmcDt  for  an  amount  not  appearing  to  be 
doe. 

Tbe  ^lain  and  reasonable  seo^a  of  tbe  word 

"due"  is  payable  immediately. 

AlUa  V.  J'uttertoH,  7  N.  Y.  476. 

No  practtre  ever  existed  at  common  law,  be- 
toTf  the  fsaciment  of  thin  Statute,  of  entering 
judgmcDt  upon  a  note  or  other  obligation  be- 
fore it  was  by  ita  terms  p»'aUe. 

3  Ohilty,  Oen.  Pr.  M9;  Allen,  t.  SmiUie,  1 
Abb.  I'r.  354. 

Tiiat  Statute  did  not  intend  to  authwlze  the 
proibonotaiy  to  enter  jiidgment  in  a  case  where- 
in uo  judgmeot  could  have  previously  been 
eatfred  by  "  tbe  agency  Of  an  attorney,"  and 
by  "declaration  fllra."  No  declaration  could 
bare  been  founded  upon  the  piomissoiy  note 
in  tbe  present  case  before  it  was  due  and  pay- 
able, acoonliog  to  its  terma 

Nickait  y.  Bromlep,  3  Brod.  &  6.  4U. 

Fiom  the  statementaof  judfces  in  tbe  Penn- 


sylvania cases,  it  a^peavs  that  {ODtbonotarieB 
are  generally  men  ignorant  of  law,  some  of 
them  totally  uneducated;  and  that  no  uniform 
routine  prevails  among  them,  but  each  one 
does  what  seems  best  in  bis  own  eyes;  also 
that  a  summary  mode  of  rectifying  their  mis- 
takes exists  by  ttc  parte  application  to  a  judge 
atebambera. 

Uwit  V.  Bmith,  a  Serg.  &  Kfl^;  Baldxu  v. 
BuU,  1  Penr.  &  W.  460. 

It  would  be  absurd  to  predicate  a  rule  of 
law  upon  the  doings  of  such  men,  contrary  to 
the  plain  meaning  of  tbe  Btalute  under  which 
they  profess  to  a^,  or  to  bold  that  tbe  courts 
of  our  Slate  are  required  to  give  to  such  loose 
proceeding  tbe  ^aracter  of  a  judgment. 

Mewra.  Edward  Lgnmn  Eu&ortt  Saomal 
Bljrthe  Rofcenh  and  John  C.  ITioaiaoB, 
for  respondent: 

The  defendant,  being  domiciled  in  Pennsyl- 
vania at  tbe  time  tbe  judgment  was  entered 
there,  was  bound  personally  by  the  judmneot, 
provided  it  was  rendered  in  accordance  with 
the  laws  of  that  State.  i, 

See  TrOiteox  t.  .\reAlpin>\  46  Hud^ 
Huntley  y.  Baker,  88  Hun,  67S;  Jjifayelte  Ins. 
(Jo.  v..  French,  69  U.  6.  18  Ilow.  404, 15  L.  ed. 
451;  Qiibt  v.  Queen  Int.  Co.  63  N.  Y.  114; 
Bunt  V.  Hunt.  12  N.  T.  23M;  1  W'liarlon.  Ev. 
§  808:  ^laatier  v.  Bainet,  52  N.  J.  L.  17; 
Dougias  v.  Pbrreat,  4  BiuK^iS^.Mepqwt  v. 
MaeCarlhy.  2  Bsm.  &  Ad.  931;  Bank  of 
traleuia  v.  yiat,  6  Q.  B.  717;  Bank  of  AvstmU 
€uiu  v.  Uardiuff,  9  C.  B.  661 ;  Vallee  v.  Dumer- 


ffue.  4  Excb.  290;  3feeu$  v.  77- 
638;  Cojiin  v,  Adamton,  I 


StridamutxMoUon. 
A  wanant  of  attorney  to  ooofesi  JudamaaS 
abouM  be  rtriotlT'  eonstroed.  BpeoeeE  v.  ttoerlne, 

Tbe  wamot  miut  be  striotty  pnrsmd.  Bemhall 
V.  HaUbew.  1  Dowl.  P.  a  Sir.  Grabbi  v.  Blum, 

Tlie  rale  that  the  power  to  eoofeas  a  Judmnent 
mnM  be  dearljr  glvea  and  etriotly  punoed  must 
not  be  applied  to  defeat  the  obvlons  Intenttona  of 
tbepartjrBTantlDV  tin  power.  Keith  t.  Keltoffff, 
Win.  U7;  HolflMS  T.  Parlmr,  lt»  ni.  nm  Holmes  v. 
Bnii,  U  West.  Rep.  88B.  1»  la  tf*. 

BtonJci  and  omtelons. 

Rnkalamwamnt  to  oonfaai  a  Judgment  will 
not  aflect  its  vaUdltT  If  it  Is  elear  and  espUttIt  as  to 
tbe  iDteotlon.  XJnks  r.  ICajrcr.  a  HI.  App.  ia». 

BiankB  for  "I"  "107"  and  "me"  to  a  power  of  at- 
tMpqr  to  oonfem  iodrmmit  do  not  make  tt  void. 
Smeier  T.  Kttohen,  W  Fa.  UQ. 

Where  tbe  name  of  the  party  against  whom  jndg* 
nent  Is  anthorlted  Is  left  blank  In  a  note  st^ed  by 
■erersl  persons  avtbOTMng  an  attomer  to  Oonfeas 
Mimeot,  Jadgnent  eannot  be  entmd  agatnst 
■V  of  Umsk  tbe  tamedj  being  banh  and  itrlngeBt 
00  pnmmpnon  wOl  be  Jndutged  In  to  aid  the  oon- 
tnct  HorriB  v.  Bank  of  Oommeroe,  07  Tex.  aOB. 

Hw  omlaion  of  tbe  name  of  one  debtor  from  the 
power  <rf  attwoey  wUob  be  executes  Id  cmnmon 
vtthiaother  knotagRHUHl  for  letttog  ssMe  the 
MmaasantBrcd  oa  the  wanant  against  baOi  of 
thM.  WooAT.Ellli.10Ho.8ai 

^oKthohMd  to  maJtethe  eonfttalnn,  and  where. 

_^  wanant  of  attonwy  In  a  lease  may  be  to  "any 
■tloraqr**  geDeraUy.  Poppan  t.  Meager,  M  m. 
Aim.  U;  Mtkeska  r.  Bbim, «  Ak.  M, 

A  wanant  to  a  eertain  pacsMt  («  any  other  attor- 
ISL&A. 


ney      entboiAse^  concession  by  bim  and  another 

attorney.  Battoa  v.  Btewart,  19  Ind.  233. 

The  prottionottiry  may  be  eulhuriEeil  by  a  written 
orderto  eotera  Judgment  byoontesulon.  HoCal- 
mant  v.  Peters,  18  Berg.  *  B.  H0i  Cook  v.  OUbert.  8 
Bm.ftR.Hr. 

But  not  wtiere  tbe  ^werln  tlte  warrant  Is  glveb 
only  to  the  ortdltor,  bis  ezeeutor  or  admtulatMtoh 
Babe  V.  Heeltp,  4 1^  180. 

A  bond  authoiMng  "any  attorney  of  any  oonrt 
ofteooHllntheStataof  Vow  Tork  or  any  other 
State  to  MmfesB  Jodgtnent"  does  not  anthorfsa 
Judgmeot  by  a  prbthonotai?  or  clerk  under  a 
BpeoU  law  of  a  Btate  hi  wMoh  the  debtor  does  not 
reside,  tMit  tbe  authority  must  be  strictly  pursued. 
araverftB.B.  HatflLOhT.  Baddnra,  80eat.Be|ik 
m9.88Hd.UL 

A  warrant  by  two  reridents  of  Pennsylvania  and 
one  of  New  Jemey  to  a  oertaln  person,  "attorney 
of  tbe  court  of  common  pleas  at  Pblladelpbla.  etc, 
or  of  any  oonrt  there  or  elsewhere,  or  to  any  pro- 
thonomry  of  any  of  tbe  said  oourta,"  does  not  au- 
thorise a  confession  of  Judgment  In  New  York. 
Hanufaotureia  ft  H.  Bank  of .Phila.  v.  St.  John.  S 
H1U.I07. 

f  nsontti/  or  death  of  party. 

The  insanity  of  the  debtor  wiU  not  revoke  the 
power  of  attorney  to  confess  Judgment.  Spencer 
V.  Bernolds,  9  Fa.  Oo.  Ct.  248. 

Jndirment  cannot  tie  signed  on  snob  a  warrant 
after  tbe  death  of  tbe  deiendaat  Oowle  v.  Alhi- 
way.  8 1.  B.  SST;  Heath  v.  Brindley.  4  Nov.  ft  H.  SSS. 

Nor  after  the  death  of  the  plamufl.  Wild  v. 
Sands,  8  Btrange,  71&  But  see  in/ro. 

A  warrant  to  two  or  more  peiaonsmay  beexor 
anted  tqr  tbe  mrrlvon  after thadeathirf  one.  Ven- 
daUT.Hay,Sltenle*afe;  Todd  v.Dodd,  ITUs. 
IU)rntoberT.Saath.8W.  BL  U01;Baw  T.AIdev^ 
son, iHoorSkltfi Harper v.Jaobaoa,  IHanr.ftW* 
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8t.  Ctairv.  Cox.  106  17.  8.  850,  27  L.  ed.  299; 
Pennoyer  t.  Ntff,  90  U.  8.  714,  24  L.  ed.  666; 
CbMtdy  T.  Z>efeA,  58  How.  Pr.  IDS;  Bhepard 
T.  Wnght  118  N.  Y.  683. 

The  lad^ent  sued  on  fa,  ander  Ae  laws  of 
FenDSjlvanis,  in  every  respect  a  ▼alld,  Mod- 
ing,  persooal  Judgment. 

Braddee  v.  Brovnfield,  4  Watts,  474;  8t.  Bar- 
thohmefif*  (Murefi  r.  Wood.  61  Fa.  100;  Oohin 
V.  ^j/mffer,  121  Pa.  582;  Montague  v.  McDme- 
dl,  99  Pa.  866;  flopJWw  v.  )F«<.  88  Pa.  109; 
Rutherford  v.  BsyCT-.  84  Pa.  847;  ffagtman  v. 
Sali^berry,  74  Pa.  280. 

The  record  here  proved  Is  safflcieDt  to  show 
the  renditioD  of  a  judgmeot. 

LewU  V.  Smith,  2  8enr.  &  R.  142, 166;  Orom- 
wea  V.  Bank  cf  PitUburg,  S  Wall.  Jr.  669. 
681;  Com.  v.  Otmard.  1  Rawle,  849;  Btimtty. 
Jtat^.  7  Sere.  &  R.  806. 

Such  wor^  as  "  wherefore  judgment,"  taken 
In  coDoectioD  with  other  statements,  arc  quite 
Buffldent. 

Freem.  Judgm.  $g  47, 60;  Cfrmtaedlr.  Bank 
Pittsburg,  supra;  Fith  v.  Ettterton,  44  N. 
Y.876;  Cfti/rcAv.  Cfwrn^n.  41  Iowa,  878;  JB(y. 
T.  Yemdey,  8  Ad.  &  EI.  806,  818:  Leather$  v. 
Oooley,  49  He.  887,  848;  Wcuhingtou,  A.  A  O. 
Steam  Paeket  Co.  v.  Bickiet,  65  U.  8.  34  How. 
888.  840. 16  L.  ed.  660. 

The  record  here  proved  la  not  a  mere  memo- 
randam  of  the  clerk,  but  the  only  judgment  in 
the  case. 

Moreover,  the  protbonotary  certifies  that  this 
record  is  "a  copy  of  the  judgment."  These 
duly  certified  recitals  are  presumptive  evidence 
of  the  truth  of  the  facts  cerMed  to. 


HaMiery.  Boe/iMeau,  18 K.  T.  SjTMi  Anftft 
V.  Tiffany,  6  Tbomp.  ft  O.  BM;  Whiiaker  v. 
Bramton,  8  Paine,  809,  883. 

There  is  Dotfaing  In  the  point  that  the 
Judgmeot  was  entned  before  the  note  wae- 
due. 

Ii  appears  that  it  Is  customary  and  aooord- 
ing  to  law  to  enter  such  a  judgment  at  once, 
for  the  sake  of  the  lien  given,  tfaougb  it  cannot 
be  enforced  by  ezecntion,  etc,  unifl  the  note 
becomes  due. 

Com.  V.  Conard,  1  Rawle,  240;  MontOivi  v. 
Monteliut,  1  Brightly,  79;  Ikltete  v,  Bapp,  7 
Serg.  &  R  805;  Cooper  v.  BAaeer.  101  Pa.  547; 
SeufUer  v.  OorgtU,  10  N.  J.  L.  408;  SaitdBta$t 
F.  &  Oo.-r.  Planoiu,  94  Coon.  818. 

Rayer,  GA.  J.,  delivered  the  opinion  of  the 

court: 

This  was  an  action  upon  a  Judgment,  and 
the  question  involved  is  wbetner  the  record 
in  evMenee  eonstiinted  a  valid  judgment,  in 
another  State,  by  oonfeaslou.  In  the  case  of 
such  a  Judgmeot  it  Is,  of  course,  unneceaasrv 
that  any  procesj  should  be  iasued  or  served, 
declaration  filed,  or  personal  a{^>earance  en- 
tered by  the  defendant;  as  these  proceedings 
are  totally  inconsistent  wltb  the  nature  of  a 
jodgment  by  coofesslen.  The  appeaiwce  by 
an  attorney,  under  a  written'  power  from  the 
party,  autborizlDg  his  consent  to  a  judgment. 
Is  the  legal  equivalent  of  the  process  and  pro 
ceedings  usually  taken  in  an  action  in  invitum. 
In  all  such  cases  it  is  rimply  a  question  as  to 
what  the  principal  has  aulboriud  to  be  done 
in  his  name,  awl  doei  not  faivolvc  any  of  the 


»«;  Johmon  v.  Jenkins,  1  DowL  P.  C  atV;  BuUd 
V.  Wightnian,  1  DuwL.  P.  C  Hfaid  v.  Kinsston. 
6D0WI.P.C.KS. 

ffntry  by  txttmton  or  admiinULratorK 

A  warrant  to  a  oertatn  person  named  will  not  au- 
thorise hla  exeouton  to  «uter  judgment,  altbougb 
It  rooitea  that  it  Is  to  seoure  payment  to  bus  "Ua 
heirs,  executors,  admlnlstratorsand  aailvna."  Hen- 
sb4ll  V.  MatUiews.  1  DowL  P.  C  £17. 

N<w  altbough  tbe  defeasanoe  reoUea  that  the 
warrant  auttaorlzea  "bis  executors  and  admtntotra- 
tora"  to  enter  up  Judgment.  HanviUe  v.  Maavllle, 
1  I>owL  P.  C.  fiti;  Poster  v.  OanM,  •  DowL  P.  C. 

m. 

A  warrant  to  the  creditor  alone,  altboairb  releas* 
Ing  error  to  blm,  "his  executors  and  admlnlstrap. 
tors."  will  not  autboriM  them  to  enter  Judgment 
af  t«r  bta  d«tth.  Hiort  v.  OogUn,  1  Anstr.  m, 

AgatiuC  whomivOgmtnt  main  ^  eater td. 

A  clause  in  a  promlssnrr  note  authortilng  Jodg- 
ment "against  me"  will  authorise  It  agalnrt  tbe 
makeroolyand  not  against  tndorwrs.  WUliamsv. 
Verobiints  Nat.  Bank  of  Kansas  Oitj.  tn  Tex.  000. 

Judgment  mar  be  confessed  against  Iwth  leseet« 
on  a  proviAm  in  a  lease  that  "tlw  party  of  tbe  sec- 
ond  part**  authorizes  any  atttAvejr  to  enter  'tbelr" 
aitpeanmce  and  eonfeas  Judgment  IVank  v. 
Thomas.  86  ill.  App.  617. 

lit  tohast  /MM*.' 

An  indorsee  mar  entdi^  Judgment  eonfeaHon 
on  a  note  ouacatning  a  pbwer  of  attorney  tn  fsvor 
of  the  "bolder.'^  tUcbards  V.  Barlow,  1  Hew  Bag. 
Rep.  677,  HO  Ham.  OS. 

A  ttaosfaree  wltbout  tedotseraent  may  eater 
Judgment  ona  watrabtof  attorney  lua  sealed  note 
gtrhis  anthortiy  to  confcee  Judgmeot  in  Imvot  of 
the  "balder."  Cielnent»T.HnU/»Otafon;.14L 
18Ii.U.A. 


Bat  not  where  tlie  power  is  In  Ikivor  <tf  tbe  "legal 
boMer."  CnatamaaT.  Welab,ltOtaio8t.att, 

Nor  on  a  meee  power  to  emifeea  Judgment  on  ■ 
note  payable  to  bearer  without  specifying  Id  whose 
favor  the  Judgmeot  may  be  ooDtessod.  Spencer  v. 
Hawrtoe.  SSOhlo  St.  4B& 

Indorsfngajudtmentnotetoatirirdpefsan  mere- 
ly that  Judgment  maybe  eatered  In  bis  name  gives 
him  no  standing  f  n  a  court  ot  eqitity  to  obtain  any. 
afflrmatlTe  relief  based  an  such  Judgment,  this, 
bohu  V.  HeDoitaid.  W  UL  App.  IN. 

A  power  of  attorney  antborlalBg  Judgment  In 
ftivor  of  **sa]d-  [payeel  A  Bro."  wbile  (he  note  fs 
payable  to  one  person  only  will  authorise  Judg'  - 
ment  In  bis  favor  and  tbe  words  "it  Bro."  may  be 
rejected  as  turplusage:  Holmes  v.  Bemts,  14  West . 
Rep.  388, 124  lU.  408. 

A  lease  by  an  agent  **fOr  Fattersen  Mllla"  glvlnir 
authority  to  oonfess  Judgment  will  not  authorlae  a 
oonfessioa  In  favor  of  tbe  ezaoutors  ot  "Hobert  B. 
Patterson,  deceased,  tmdlngas  K.  Patssison*  Oo.** 
Fatteiaon  V.  Pyle,  Pa.  Feb.  IB,  1888. 

When  etUry  of  judoment  nay  be  mode.  , 

A  power  of  attorney  to  appear  bet  ere  any  court 
of  record  end  oonfess  Jodgmeat  may  be  exerelsed 
before  accent  of  tlieeotnt  In  vaoathm.  IMtiiT. 

KaBogg.Vrni.  147. 

Buch  Judgments  cannot  be  enterpd  by  the  pm- 
tfaoaotary,  before  the  warrants  reach  his  offlor. 
(Aambere  v.  Denle.  8  Pa.  «L 
:  jndgmeasesianoteiiettfue  may  be  entered  otitt 
warrant  authoiixing  oonfeesion  at  any  Ume  after 
date.  Sherman  v.  Baddely,  11  DL  088;  Adam  v.  Ar- 
nold, 86  III.  185:  McDonald  v.  Chisholm.  181  III.  873; 
AlMrltt  r.  Vint  Nat,  Baakof  Hoivlson,8IIU.  App. 

at.'iiiL 

Or  on  a  note  payable  oa  a  fotnte  day  certain  wu- 
thokMng  oonfeaslott  **§A  tar  tfme  -hereafter." 
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qBMliODMsWng  )B  u  Mtkm  ^  invttvm  agatiut 
mideDtoriKiiimdefitdereiMlatits.  The  Judg- 
ment sued  upon  ptuported  to  bave  been  ren- 
dered by  tbe  Court  of  Comtnon  Pleas  of  tbo 
Stale  of  ^nnsylvaala  on  the  l4th  day  of  Jan- 
narr,  1878,  lo  favor  of  tbe  platDtiff,  Levis  M. 
Teek.  and  aninst  tbe  defeodaot,  Abrabam 
Toal,  for  $§,908.  d.  «.  or  as  upon  debt 
wttboot  process.  It  was  entered  upon  ao  1d- 
•tnuDeDt,  filed  hi  the  records  of  Uie  court, 
reading  as  follows: 

"Sooth  Bethlehem,  Januarr  13, 187a 

**  One  year  after  date  I  (HDmise  to  pay  Lewis 
M.  Yoat  twrat7>two  hundred  and  nzty-eiglit 
dollnra,  witboat  defalcation,  for  nine  recetred. 
And  I  do  hnetvaathorize  any  attorney  of  uiy 
court  of  record  in  PeoinyWaDia  or  elsewhere 
to  confess  jndffineDt  therefor,  and  release  of 
errors,  and  I  do  hereby  watre  all  stay  of  eze- 
CQtloD  from  md  after  the  maturity  of  tbe  above 
note.  Witana  my  hand  and  seal  the  day  and 
date  sbore  written,  with  ten  per  cent  allowed 
for  collect  ion  fees,  wjth  interest  from  date. 
"Abrabam  Tost.  [i..  B.] 

"  Wltneaa  present:  Oeo.  ZiegeDftu& 
This  instrument  is  usnally  called  a  "  juds;- 
ment  oote," — an  obligation  quite  common  in 
the  State  of  PennOTlvanla.  The  parties  to  the 
note  were  both  reeidenta  of  that  Btste.  and  had 
been  ao  for  a  Ituff  time  previoas  to  and  after 
tbe  rendition  of  tbe  ^dgment,  and  the  court  of 
common  pleas  was  a  court  of  funeral  jurisdic- 
tion In  that  State,  of  which  tbe  protboDotary 
was  clerk,  and  bad  charge  of  its  records,  aod 
authority  to  eater  judgmuniB  by  coofeseion. 


'If  ttte  court  in  Peonsylvanla  had  Jurlsdietion 
of  tbe  person  of  the  defendant  and  tbe  subject 
matter  of  tbe  aotion.  whatever  course  it  roj^iit 
afterwards  have  pursued  in  determfnlag  tbe 
rightsof  tbe  parties,  tiiey  caooot  be  heard  now 
to  re-litigate  the  questions  considered  Id  tbnt 
action.  Aa  to  such  matter,  upon  the  principle 
of  re»  a^jadicata,  tbe  judgment  b  binding  and 
cuDclnsive  upon  tbe  parties.  If  tbls  was  avalld 
judgment  under  the  laws  of  the  Stale  where  it 
was  rendered,  it  must,  under  tbe  Constitution 
of  tbe  United  States  and  tbe  laws  of  CoogresR, 
be  accorded  the  same  force  and  effect  in  tbls 
State  that  it  had  in  the  State  where  rendered. 
Section  1.  art.  4,  Oonat.  U.  S.;  Rer.  Stat.  U. 

The  rule  laid  down  in  Shumway  v.  Btillman, 
6  Wend.  458,  was  "  that  the  judgment  of  a 
court  of  general  jurisdiction,  in  any  State  in 
the  Union,  is  equally  conclusive  upon  tbe  par- 
ties in  all  the  other  States  aa  in  tbe  State  in 
which  ft  was  rendered.  Tbls,  liowever,  is  sub- 
ject to  two  qnalHIcfttions:  flnt,  if  it  appears  bv 
the  record  that  the  defendant  was  not  serveil 
with  process,  and  did  not  appear  in  person 
or  by  attorney,  sucb  judgment  is  void;  and, 
Mtvnd,  if  it  appears  by  tbe  record  that  tbe  de- 
fendant appeared  by  attornOT^,  tbe  defendant 
may  disprove  the  authority  of  such  attorney  lo 
appear  for  him."  This  case  bas  been  quite 
uniformly  cited  and  approved  as  a  leading  case 
in  subsequent  cases  in  tbls  Stale.  Under  tbe 
autbority  of  this  rule,  we  do  not  see  bow  tbe 
defendant  could  have  been  seriously  prejudiced 
by  the  want  of  notice  of  the  proceedingsleading 
to  Lbe  judgment,  as  it  was  competent  for  him 


Btciwrda  V.  Bartow,  1  Hew  Bv.  Bep.  877, 2M  IbSB. 

A  warrant  to  ooatees  a  Judsment  at  any  time 
**mner  tbe  date"  oC  a  note  wblofa  li  on  demand  will 
not  Butbortxe  JudiriMDt  on  tbe  same  dar.  Water- 
SMD  V.  Jonea, nin. Mf  WUta  v.  Jones, 98  ID.  UBi 

Bat  n  is  otherwise  wbere  jodtment  authorised 
*^  anjr  time  liereafter."  Thomas  v.  Muellw ,  10ft 

iiLaa. 

Fower  to  ent«r  jndgmrat  On  notes  for  such  som 
■nsB  may  wear  to  be  nnpatd"  will  notaufborliea 
tmlgmeot  antu  tin  notes  are-due.  Btoane  t.  Ao- 
denKMi.  07  Wit.  IS;  Bald  v.  aoothwortli,  n  Wis.  CSS. 

Power  to  enter  Judgment  on  mob  warranta  be- 
fore tbe  aaaturttr  of  tbe  note  nnst  be  ^ven  In 
otaaraadpneka  lanvnaie.  Held  v.  Southwortb, 


On  «itry  of  i^ipearanee  one  day  earUer  than  Is 
autboriaed  br  the  power  of  attorney  tbe  Judgment 
will  be  void  for  lack  <a  jurMtotion.  wbfte  v. 
Joves,  npra. 

CtowWwqwflfas;  wuuijvaUd  egMia  or  claim*. 

A  wanant  to  confess  Judgment  for  **sor  rent 
wbieh  mar  bedue  t»r  tbe  terms  of  this  lease"  Is  void 
noderaslatute  adtboriifawoinfMBion  fOra  debt 
Joadr  Ant  tf  tbe  anM>niit<tf  tbe  rent  under  tbe  lease 
Is  conttngeot  Little  v.  Dyer  (UL)  June  15, 1891. 

Hm  equiUes  must  first  be  adjusted  before  Judg- 
aeot  oan  bfl  entered  on  an  Instrument  making  the 
UabOttr  depend  oo  oontiogenclea  and  equities  be* 
tweeo  flie  parties.  DUIerv.TBnWie,8  W|8.9)9l 

Voiem  tbeamoant  doe  era  be  asoertaloed  from 
tbe  face  of  tbe  lastrumeat,  the  prottaonotarr  can- 
not enter  judirment  on  lt  Under  tbe  VeaBsrlrania 
AotoClM  ODnwiVT.Halstead,»Va.aH. 

Bat  be  Sim  enter  judgfBMnt  tw  aeontMoC  for  m- 
neni  ia  amraal  tMMillmeBta,iai  he>aaiO  aseertafn 
petMlkoie  tbeamoant  fimmiheftM«ftlNMril-> 
18  L.  a  A. 


ment  llaalt  and  tbe  IndMsonenta  tfiaraoa.  WUfc- 
ney  T.  HopUaa,  U6  Fa.  SIlL 

Ibr  i4Ui(  omowif;  turlanee;  mMaaer^iMon. 

Entry  of  iudgment  for  the  amonnt  of  a  Dotf>, 
where  tita  complaint  olatms  much  larger  damagee, 
and  tbe  plea  or  oonfesslon  admits  that  tbe  larger 
amount  Is  doe.  is  not  valM.  Tudccr  v.  GUI,  n  in. 

at. 

JndgUMit  ean  be  entered  only  fbr  tbe  sum  actu- 
ally due,  although  tbe  warrant  of  attorney  autbor- 
iBesttfortbe  *'#umappeutog  to  bedUA**  Dilley 
V.  Van  Wle,  •  Wtk  SM:  Sloane  v*  Aadecaoo.  9t  Wis. 

A  Judgment  is  not  entirely  void  beeaon  entered 
on  a  wamnt  of  nttoniey  tOr  an  exoeaiAve  amount. 
Daveoport  t.  Wrlgfat.  M  Pa.  S02. 

The  debtor  only  can  complain  that  the  amoont 
of  a  Judgment  entered  on  a  warrant  of  attorne)-  Is 
exoesitfve.  It  cannot  be  attaeked  tor  ttiat  reason 
byaoredltor.  Adam  v.  Arnold,  88111.185^ 

A  Judgment  oonfeMed  under  a  warrant  of  attor- 
ney In  a  tax  ooDiwtor's  bond  must  iKt  for  the  whole 
penal  sum,  and  one  for  isas  wlU  be  striefcen  off 
with  leave  to  enter  one  for  tbe  whole  amount. 
Oom.  v.  Braoa,  S  Ta.  Oo.  O.  Ml 

Anattomer'sfeemaylM'hMdDded  In  a  Judgment 
entered  by  warrant  of  attorney  wtwre  tbe  fee  b 
Ixed  by  the  warrant,'  bat  tbe  attorney  bas  no 
anthoritr  to  fix  it.  Oampbcdl  v.  Goddard,  &  West. 
Bep.UBilirilLin. 

Fower  to  confess  Jadfrment  on  a  note  of  a  cer- 
tain date  will  not  sustain  a  Judfrment  on  «  note  of 
a  dltterent  date,  aMiougta  It  U  etalmed  that  tbero 
was  a  mMtabe  In  writing  tbe  data.  OMasv.INuu, 

•  AHere.nilBMarliitloBitftbe^ftiregolBgnoSa,'* 
wbioh  Is  on  tbe  aanw  mM''*^^  the  Uma  when 
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to  diow  In  defense  of  this  acUon  ttmt  the  power 
of  attoroey  upon  wliidi  the  Judgtoeot  pro- 
ceeded WHS  a  forgeiy,  and  conferrwl  no  au- 
thority npoD  anyone  to  ajmear  for  him  aod 
confess  judgment  thereon;  but  no  such  proof 
waa  gireo  or  offered  upon  tbe  trial.  Tbe  pre- 
snm^ion,  therefore,  ifl  that  the  note  was  tbe 
genuiae  obligation  of  tbe  deFendaDt,  aod  gave 
actual  authority  to  tbe  prothonotary,  or  any 
other  attorney,  to  coDseot  to  the  judgment  au- 
thorized by  it. 

Several  objectfoos  are  raided  to  tbe  recovery 
in  this  action,  some  of  them  goine  to  the  form 
of  tbe  judgment,  aod  others  awxiliDg  tbe  juris- 
diction of  the  court  to  render  it;  but  we  are  of 
the  opinion  ttiHt  none  of  them  are  well  founded. 
It  was  found  by  the  trial  court,  as  a  quoHtion 
of  fact,  that  said  "judgment  was  duly  rendered 
and  entered  according  to  the  Ihws  oe  Pennsyl- 
vania. It  is,  and  was  by  the  laws  of  Fennsyl- 
Tnnia,  a  vaMd.  binding  adjudication,  in  perio- 
■nam,  against  the  defendant  herein,  and  entitled, 
by  the  laws  of  said  Slate,  to  Imve  tbe  same 
fuiih  and  credit  given  to  it  as  if  it  bad  been 
entered  upon  a  verdictafleratrinl  in  which  tbe 
defendant  bad  appeared."  A  finding  of  law 
to  tbe  same  effect  was  made  by  tbe  ootirt,  and 
it  Is  upoQ  exceptioDB  to  tbese  two  hadiDgs  that 


tbequeatloDBiathacaaeailM.  Thane  flndiogii 

were  amply  supportad  by  tbe  eWdanoe,  nod 
unless,  Uierefore,  it  appeaiB  that  aome  error  of 
law  was  cnmmiUad  hy  tiie  oonrt  on  tha  trial, 
tbe  judgment  mnetbeanitrined.  Theevidwioe 
leaves  no  room  for  doubt  but  that  tfaia  was 
considered  in  form  and  sabitaDoeavalid  judg 
ment,  tn  personam,  in  the  Slate  where  it  was 
rendered,  aod  constituted  a  "judgnaeot," 
within  tbe  meaning  of  the  Acta  of  Congreaa  re- 
quiring faith  and  credit  to  be  given  to  it  in 
other  States.  Tbe  reaaoua  fof  this  oonclusion 
aresowellfitated  in  the  opinions  of  the  aupienie 
court  of  that  State  that  we  ahall  ooutent  onr- 
selves  with  reference  to  two  reported  cuses  ooly . 

It  was  said  m  tbe  case  of  Belvete  v.  Rnpp,  7 
SerK.  &  R.  806:    "  The  evideot  and  sole  inteo- 
tion  of  tbe  Letfislature  in  conferring  the  powe- 
of  entering  a  judgment  on  the  judgment  bonr) 
without  tlie  Inierveotion of  an attomey,  want  - 
exempt  the  obligor  from  the  payment  ot  coMb 
to  an  attorney.   This  Act  was  paMed  on  the 
34lh  of  February,  1806.    It  provided  that  the 
protlioDolary  of  any  oourt  of  record,  on  the 
j  application  of  the  original  bolder,  or  bin  as 
I  signee,  of  a  bond,  note,  orc^berinstrunaeat,  on 
which  judgment  is  coufeseed,  or  coaiaining  a 
'  warrant  ai  attOToey  to  confess  a  judgmeot. 


interest  runs,  is  Immaterial.  Oatfuod  v.  Blaok- 
more.  S0  Dl.  m. 

A  mlsdeeorfptloD  Id  the  declaration  on  a  sealed 
note,  parable  at  a  pertlcular  plaoe,  describing  it  as 
an  unsealed  note  payable  Rmemllr.  will  not  make 
the  Judgment  void.  Adam  v.  Arnold,  80  liLUOw 

H  Proof  iweeMorv. 

After  a  year  and  a  day  a  Judgment  cannot  be 
entered  on  a  irarrant  of  atitoniey  without  leave  of 
tbe  oourt,  and  proof  that  the  maker  is  still  alive 
and  an  tndebtednexs  still  due.  Ulods  v.  Hopkins, 
£8  III.  944;  LuBblngton  v.  Waller,  1 H.  Bl.  H;  Anony- 
mous, 6  Mod.  ZIZ:  Manufaotuiera  ft  H.  Bank  of 
PhUa.  V.  St  Jolm,  5  BUU  4lfl. 

But  failure  of  such  proof  is  not  alone  sufficient  to 
mnke  the  Judgment  void  Hislng  v.  Brain ard,  tn 
ID.  T9;  Stiihl  V.  8hfpp,  M  DL  188. 

Tbe  record  must  abow  proof  of  the  execution  of 
the  irarrant  of  attorney.  Gambia  v.  How,  8  Blackf . 
133. 

AlsotbeDattmof tbelbibUitr.  I<M<L 
Failure  to  file  proof  of  theazeoutlon  of  a  power 
of  attorney  oa  tbe  entry  by  a  clerk  of  a  court  of 
record,  la  vacation,  erf  a  Judgment  by  oonfeaalon 
renders  tbe  judgment  void  for  lack  of  JurlBdlction. 
Gardner  v.  Bunn,  7  L.  B.  A.  m  18S  lU. «»;  Dur- 
ham V.  Brown. »  111.  U;  Iglehart  v.  Chicago  Hut. 
A  F.  Ins.  Co.  85  111.  U4. 

Tbe  flllng  of  an  affidavit  Is  a  condition  precedent 
to  the  entry  of  Judrmonton  an  Instrument  author- 
ising the  laotbonotary  to  enter  Jungment  for  any 
Installment  or  mstallmenta due,  "as  Haed  by  tbe 
affidavit"  of  the  party.  Koons  v.  Hwdrkiks.  < 
Kulp.U5. 

The  written  authority  of  an  attorney  must  be  on 
-file,  under  tbe  Texas  statute,  at.the  time  of  enter- 
ing Judgment  thereunder,  and  Uw  laok  lanotoaied 
bysubsoquentlyputtlogUmiflle.  Qrubbsv.Bkw, 
«PTez.«6. 

This  rule  applies  although  the  note  containing 
tbe  warrant  Jalost  Strasborger  v.  Heldenbelmer. 
«8Tez.B. 

Failure  to  flla  with  tbe  «oof  ession  proof  of  exeon- 
tlon  of  tbe  power  of  attorney  under  which  it  is 
made  is  ground  for  setting  aside  the  judgment  and 
quashing  an  eseoutlon  Issued  thwam.  Bieln  t. 

tiood.  1  wmc  Bap.  AOS,  mm  Ml 


A  judgmmt  entered  oa  a  warrant  without  the 
required  affidavit  may  be  allowed  to  sttuid  t>y  n 
nunc  pro  tunc  order  npon  flllng  It,  but  an  execu- 
tion previously  issued  ^ould  be  set  aside  tf  necce- 
sarytoprotocAintervenlngliens.  Woods  v.  Woodp, 

mva.  m. 

The  affidavit,  If  made  by  anyone  but  the  plalntftr, 
must  show  tbe  knowledge  of  tbe  aflsnl  MeOabe 
V.  Sumner,  40  Wis.  88S;  Sloaue  t.  Andenon,  GT  Wla. 

128. 

It  most  also  show  tbe  amount  dneb  Bbrnxw  t. 
Anderson,  supra. 

An  affidavUt  that  the  affiant  Is  aoqaainted  wlUi 
the  band- writing  of  the  debtor,  and  that  tim  alana- 
ture  to  tbe  warrant  of  attoriiey  is  ■enuln^  im  a 
suffii-lent  proof  of  Its  eMoutioo.  Hall  v.  Joaee, 
8KIU.8&. 

Tb»  derk  cannot  hear  evidence  and  dMemilae 
tbe  vroot  of  tbeexecutloQ  of  tbe  warrant  BcHmdy 
V.  Hunt.  X4  Til.  fiflS. 

On  a  coDfesBloD  of  judgment  under  a  warrant  in 
open  court,  it  will  be  presumed  that  the  authority 
to  ooBfesB  It  was  Judhilally  passed  upon.  Hall  v. 
Joaea,  tupra;  l^diart  v.  CUoagD  Huk  ft  F.  Ina. 
Co.  a&  III.  SI4;  Bouody  v.  Hunt,  S<  BL  GBfl, 

8o  as  to  the  proof  of  a  notice  required  by  statute 
In  order  to  render  tbe  note  duSb  Bosh  v.  Hanaon, 
70111.480;  Osaoodv.SlaiAm(m,8»Ill.lBL 

To  enter  Judgment  on  a  ptendum  note,  under  Pa. 
Act  July  SB,  1843,  a  full  statement  and  attdavit  of 
premiuras  due  and  account  with  the  assured  must 
bellied.  Bariter v. Beeber. t Gent. Bep. dO^ Ui Pa. 
210. 

CotuoUdatUm, 

Tbe  oourt  may  oonsOlldato  sevwal  poweta  of 
attorney  and  enter  one  Judgment  thereon.  I^. 
hart  V.  Ctaloago  lint,  ft  F.  Ins.  Co.  SB  HL  614. 

Setting  aside;  ooTrectlno. 

Tbe  eourt  baa  a  discretion  as  to  aetUng  asMe  Jiadg- 
meota  enteied  on  wananta  of  attomeir.  l^eed- 
ler^App^«BFa.«nt  Hall  t.  Jones.  VIIL  SB. 

A  new  Judgment  may  be  eatered  where  tke  flnt 
one  Is  invalid  for  failure  to  comply  wHh  Uie  tanna 
of  theloslramaDtauthectslngllBentar.  Koooav. 
BsMMskSifKolPkMk  &A.B. 
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diall  eater  Jadgment  against  tiie  person  ar 
persons  who  executed  thesame,  for  the  amount 
which,  from  the  face  of  the  instrument,  appears 
to  he  due,  without  the  a^ncyof  any  attoracy, 
or  declaration  filed,  particularly  entering  on  bis 
docket  the  dateand  time  of  the  writing,  which 
sbsU  hare  the  same  force  and  effect asif  a  dec- 
laration bad  been  filed,  and  judgment  had  been 
confessed  by  an  attorney,  or  given  in  open  court 
interiotime.  .  .  .  There  being  no  literal  form 
directed,  and  no  precedent  to  guide  the  pro- 
tboQotary  in  the  exercise  of  this  new  duty,  each 
lias  adopted  his  own  mode.  They  are  as  va- 
rious as  thf Ir  faces,  and  many  of  them  scarcely 
present  a  feature  to  ioform  a  purchaser  or  des- 
ignate a  judgment.  But  here  is  a  substanUal 
entry  of  a  judgment  bond,  containing  all  that 
is  Dccessary  to  give  ioformatioo.  It  Is  entered 
on  the  docket  in  the  form  of  an  action,  as  a 
judgment  bond;  the  names  of  the  parties:  the 
amount  due;  the  date  and  lime  of  the  writing. 
It  states  the  entry  of  a  judgment  bond,  and  seal 
of  the  defendant.  The  judgment  bond  Is  filed 
of  record,  entered  the  17Ui  of  May,  1815. 
What  is  entered?  A  judgment  on  the  bond 
filed.  No  man  could  bedeceived  by  this  mode 
of  entry;  for,  however  inartificial  It  may  be, 
however  defective  in  the  technical  words  of  a 
judgment,  none  who  called  for  information 
would  be  led  Into  error.  The  docket  entry  gave 
full  information.  It  might  have  been  more 
formal,  but  still  it  is  the  entry  of  a  judgment 
entered  by  the  prothonotary,  who  was  author- 
ized to  make  the  entry." 

Hie  bead-note  in  the  case  of  Com.  v.  Conard, 
1  nawle,  249,  reads  that  "a  prothonotary  com- 
plies suhstantially  with  the  directions  of  the 
Act  of  Assembly  of  the  34th  of  February, 
1806,  when,  in  entering  judgment  on  a  bond 
with  warrant  of  attorney,  upon  the  application 
of  the  partv  he  enters  on  hid  docket  the  names 
of  the  obligor  and  obligee  in  the  form  of  an 
action  as  parties,  the  date  of  the  bond  and  war- 
rant of  attorney,  the  penal  sum,  the  real  debt, 
the  time  of  entering  tbe  judgment  and  the  date 
of  the  judgment  on  the  margin  of  the  record." 
These  clear  and  explicit  announcements  by  the 
highest  courts  of  the  State,  of  the  force  and  ef- 
fect given  to  such  judgments  in  that  State,  are 
•Dtilled  to  the  highest  respect,  and  cannot,  with- 
out ignoring  the  requirements  of  comity  and 
propnetT  prevailing  among  sister  St^es,  be  dis- 
legarded  by  the  courts  of  other  States.  It  should 
in  any  event  be  for  the  gravest  reasons  alone, 
and  tboee  demanded  by  the  clearest  rules  of 
public  policv  and  justice,  that  the  courts  of  one 
State  should  deliberately  denv  to  the  decisions  of 
the  courts  of  another  Slate  toe  authority  which 
they  poaseflB  in  the  State  where  rendered.  So 
fir  from  the  questions  In  this  case  bdng  of  that 
character,  we  are  of  the  opinion  that  judgments 
by  confession.  In  all  material  respects  similar 
to  the  one  under  consideration,  are  not  only 
valid  judgments  at  common  law,  but  have 
been  authorized  by  the  statute  law  of  most  of 
the  State*  of  the  Union,  and  am<mg  others  by 
our  own. 

The  princii»I  claim  made  by  the  defendant 
on  the  argument  of  the  case  here  was  that  the 
note  did  not  authorize  a  confession  of  Judg- 
ment upon  it  before  It  was  due;  but  it  was  also 
claimed  that  the  record  produced  did  not  con- 
stitute a  judgment.  Inasmuch  as  It  did  not  ap- 
18UR.A. 


pear  thereby  that  process  was  Issued  and  served 
on  the  defendant,  or  declaratioti  filed,  or  per- 
sonal appearance  made  by  him,  or  proof  taken 
of  the  cause  of  action  by  the  court,  and  there- 
fore that  It  had  no  jurisdiction  to  render  a 
judgment.  We  have  already  stated  that  la 
judgments  by  confession  neither  process,  dec- 
laration, nor  personal  appearance  are  any- 
where required  in  .order  to  authorize  the  ren- 
dition of  a  valid  personal  judgment  by  a  com- 
petent court.  The  appearance  of  the  agent  ap- 
pointed by  the  party  in  his  warrant  of  attorney 
upon  the  entry  of  the  judgment  constitutes,  to 
every  intent  and  purpose,  an  appearance  by 
the  party,  and  gives  Uie  court  jurisdiction  to 
render  a  judgment  to  the  effect  autiioriz^ 
against  his  pnncipal. 

We  are  also  of  the  opinion  that  the  entry  of 
judgment,  before  the  maturity  of  the  note, 'was 
sanctioned,  not  only  by  the  law  of  Pennsyl- 
vania, but  by  that  of  every  other  conntry 
where  judgments  by  confession  are  permitted. 
The  evidence  in  the  case  showed  that  it  was 
the  common  practice  in  Pennsylvania  to  enter 
judgment  on  such  notes  at  any  time  after  their 
date,  without  respect  to  the  time  when  they 
became  due;  but  the  prothonotary  was  not  au- 
thorized to  issue  execution  for  their  colleciion 
until,  by  the  terms  of  the  note,  it  became  due. 
The  cases  of  Om.  v.  Oomrd,  1  Rawle,  S49; 
MoHteliut  T.  MbnUlius,  1  Brightlv,  T9,  and 
Hdvete  V.  Bapp,  7  Serg.  &  R,  8(fc,— are  ex- 
amples of  judgment  on  such  notes;  and  In 
Cooper' r.  Sutter,  101  Pa.  547,  an  application 
to  set  aside  the  entry  of  judgment  on  a  collat- 
eral obligation,  guarantedng  the  collection  of 
a  judgment  with  warrant  of  attorney ,  was  de- 
nied, although  no  proof  was  given  that  an  ef- 
fort had  been  made  by  the  plaintiff  or  that  be 
was  unable  to  collect  the  original  judgme'nt. 
In  New  Jersey  where  the  practice  of  glvlnff 
bonds  and  notes,  with  warrant  of  attorney,  fs 
similar  to  that  prevailing  In  Pennsylvania,  the 
court  held  that  it  was  not  error  to  enter  a  judg- 
ment by  confession  upon  a  note  before  it  t>e- 
came  payable. 

In  this  case'there  Is  no  restriction  upon  the 
authority  of  the  attorney  to  confess  judgment, 
and  the  waiver  of  a  stay  of  execution  after  the 
maturity  of  the  note  constitutes  an  imnlled  ad- 
mission on  the  part  of  tbe^fendant  that  judg. 
ment  could  be  entered  prevlons  to  that  Ume. 
Under  the  former  practice  of  entering  Judg- 
ments upon  a  warrant  of  attorney.  It  was  uni- 
formly held,  in  England  and  in  this  country, 
that  where  the  warrant  is  given  to  secure  the 
payment  of  money.  It  is  not  necessarv  that  the 
plaintiff  should  delay  the  dgoirg  of  judgment 
until  default  be  made  in  tbe  payment  unless 
there  Is  some  restriction  as  to  the  time  of  entry 
in  the  warrant.  See  Qrabam,  Pr.  778,  and 
cases  cited.  We  are  therefore  of  the  opinion 
that  the  entry  of  the  judgment  before  the  ma- 
turity of  the  note  was  in  accordance  with  the 
settled  practice,  not  only  in  Pennsylvania,  but 
also  in  other  jnrisdtctioni  where  judgments  hy 
confession  have  been  audiorlzed. 

There  are  also  some  authorities  fn  this  State, 
holding,  substantially,  that  judgments,  similar 
to  tbe  one  in  question,  when  rendered  under 
the  authority  of  the  law  of  tbe  Stale  in  which 
they  are  entered,  may  be  enforced  bv  action  in 
this  State.  That  doctrtne  was  Impliedljr  held 
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la  Trdnkox  MiAlpine,  46  Huo,  471,  bj  the 
OeoeralTerm  in  the  Third  Department, wuerc  a 
judement  ent^Ved  upon  a  FeTmaTlratila  note, 
mmflar  to  that  under  coDsideration,  was  held 
to  be  a  valid  judgment  in  personam  in  this 
State  under  the  lawa  of  Coogreas,  provided  it 
WAS  nuUiorized  the  law  of  the  State  where  it 
wasrendered.  The  judgment  in  tbatcase  was 
reversed,  because  it  was  not  shown  that  the 
law  in  PennsylvaDla  authorized  the  entry  of 
ouch  a  judgment. 

In  Jluntley  v.  Baker,  88  Hun,  578,  It  was 
held  hy  the  General  Term  of  the  Fifth  Depart- 
ment uiat,  by  reason  of  the  relations  between 
the  State  and  Its  citizens,  which  affords  protec- 
tion lo  him  and  his  propetty  and  imposes  du- 
ties on  him  as  such,  be  may  be  charged  by  judg- 
ment in  penonam  binding  on  hlin  everywhere 
:iB  the  result  of  legal  proceedings  instituted  and 
carried  oo  in  conformity  to  toe  statute  of  the 
State  furnishing  a  method  of  service  which  is 
not  personal,  and  which,  in  fact,  may  not  be- 
come actual  notice  to  him,  even  though  he  is 
absent  from  the  Slate  where  the  judgment  was 
entered.  In  that  case  the  law  authorized  the 
service  of  a  summons  at  the  usual  place  of 
abode  of  the  defendant,  in  case  of  his  absence, 
from  the  State,  and  the  service  was  made  by' 
leaving  it  there  in  the  presence  of  his  wife. 

Id  Uibbi  v.  Qiuen  Jiu.  Oo.,  68  N.  Y.  114,  it 
was  held  that,  where  a  foreign  fire  insurance 
company  has  designated  an  agent,  in  compli- 
ance with  the  State  Insurance  Laws,  making 
the  appointment  of  an  attorney  or  agent  in 
this  Stale  upon  whom  process  in  suits  against 
the  company  may  be  served  a  prerequisile  to 
itsdcdng  biuioess  In  the  State,  it  thereby  sub- 
mits itself  to  the  jurisdiclioo  of  the  state  courts 
having  authority  to  act;  and  by  service  of  a 
summons  on  an  a^nt  so  designated,  the  court 
acquires  jurisdiclion,  and  may  render  a  judg- 
ment valid  and  capable  of  being  enforced  upon 
any  property  within  the  jurisdiction.  The 
court  in  that  case  refers  to  the  case  of  Douglai 
r.  Forrest,  4  Bing.  686,  where  the  decrees  sued 
upon  were  pronounced  in  Scotland  against  a 
native  thereof,  who  went  out  of  the  jurisdict  ion 
before  the  commencement  of  the  action,  and 
never  returned,  aud  bad  no  uolice  of  the  pro- 
ceeding. The  decrees  ordered  him  to  pay  cer- 
tain sums  of  money.  He  hadbeen  summooed 
by  posting,  according  to  the  law  of  Scotland. 
1*116  court  of  common  pleas  of  England  held 
these  decrees  to  be  consistent  with  the  princi- 
ples of  justice.  The  ruling,  however,  was 
confined  to  a  case  "where  the  party  owed  alle- 
giance to  the  sovereignty  which  gave  the  judg- 
ment, from  being  born  under  it,  and  from  bis 
proiierly  being  protected  by  it."  The  court 
alio ciitd  SecquetY.  iIcCarthi/,2Ba,n.  &  Ad, 
951.  where  it  was  held  that  a  "judgment  in 
pertonam  obtained  in  a  British  colony  against 
an  absent  party  without  notice  to  him,  but  by 
the  service,  according  to  local  law,  upon  the 
king's  allomey-geoeral  for  the  colony,  was  not 
80  contrary  to  natural  justice  as  to  be  "void;" 
and  in  Hemiouse  t.  Cmrtneg,  85  Eng.  Ch.  119, 
it  was  held  that  where  a  nonresident  has  created 
an  attorney  in  fact,  to  deal  with  the  particular 
matter  afterwards  in  suit,  a  service  on  such  at- 
torney will  be  good  service  upon  the  principal. 
We  may  al-^o  refer  lo  the  case  of  Yalhe-v.  Du 
mergue,  4  Excb.  290,  where  the  defendant,  a 
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resident  of  England,  was  a  shareholder  in  a 
French  corporation  and  was  by  the  law  of 
FroDce  required  to  elect  a  domlcit  in  France 
where  the  directors  of  the  company  might  no- 
tify him  of  all  proceedings  of  the  company  or 
Its  shareholders.  By  the  law  of  France,all  legal 
proceedinn  affecting  any  party  having  his 
real  domicil  out  of  that  kmgdoni,  left  for  him 
at  such  elected  domicil,  were  as  valid  as  if  left 
at  his  real  domicil  in  France.  A  judgment  re- 
covered by  default  upon  process  servwl  at  such 
elected  domicil  was  held  to  be  a  valid  judgment 
in  pertonam.  Baron  Alderson,  saying;  "It  is 
not  contraiy  to  natural  justice  that  a  man  who 
has  agreed  to  receive  a  particular  mode  of  noti- 
fication of  legal  proceedings  should  be  bound 
by  a  judgment  in  which  that  particular  mode 
of  notification  has  been  followed,  even  though 
he  may  not  have  had  actual  notice  of  them." 

To  come,  however.more  particularly  to  judg- 
ments by  ronfession,  I  am  of  the  opinion  thnt 
the  one  under  consideration  conforms  to  all  of 
the  retjulremeots  of  the  law  in  the  various 
countries  where  such  judgments  have  been  au- 
thorized. It  is  stated  in  Chltty's  General  Pnic- 
tlce  (vol.  2,  p.  383,  Ist  ed.),  in  speaking  of  the 
jurisdiction  of  the  court  of  king's  bench,  that 
"this  court  (as  well  as  common  pleas  and  ex- 
chequers) has  an  exclusive  summary  jurisdic- 
tion (as  well  of  an  equitable  as  of  a  legal  nat- 
ure) over  a  warrant  of  attorney  authorizing  a 
juiement  in  the  particular  court,  and  all  pro- 
ceedings thereon  to  entertain  a  molioutoset 
the  same  aside  if  It  authorize  a  judgment  in 
that  particular  court;  and  it  bas  licen  usual  to 
frame  that  security  under  seal,  enabling  certain 
attorneys,  th^n  named,  or  any  other  attorney 
of  a  particular  court,  to  appear  in  that  court  as 
attorney  for  the  parly,  and  to  receive  a  declar- 
ation  in  an  action,  usually  of  debt,  for  a  named 
sum  at  the  suit  of  the  creditor,  and  to  confess 
such  action,  or  suflfer  judgment  by  nil  dicet  or 
otherwise,  to  be  entered  iip  against  the  parly, 
and  also  authorizing  such  attomey^  respect- 
ively, to  release  any  errors  in  the  proceeding. 
.  .  .  How  or  when  this  peculiar  security 
for  a  debt,  authorizing  a  creditor,  as  it  were, 
per  sattum,  to  sign  a  judgment  and  issue  nn 
execution  without  even  issuing  a  writ,  was  first 
invented,  does  not  appear;  but  it  bns  now  be- 
come one  of  the  most  usual  collateral  securities) 
on  loans  of  money."  It  is  further  said,  with 
reference  to  the  form  of  the  warrant  of  attor- 
ney, that  "it  need  not  in  strictness  be  under 
seal,  though  usually  so,  In  order  to  authorize 
the  release  of  errors." 

But  it  will,  perhaps,  be  more  satisfsctorv  to 
(^bow  that  a  practice  similar  to  that  prevairing 
in  Pennsylvania  obtained  in  our  own  State 
from  the  earliest  times  to  the  adoption  of  the 
Code  in  1846.  The  earltest  allusion  to  this 
practice  occurs  in  chapter  15  of  the  Colonial 
Laws  of  1774,  under  the  title  "Ao  Act  for  the 
Better  Discovery  of  Judgments  in  the  Courts  of 
Record  in  this  Colony."  wherein  it  i<;  provitlcd 
that  the  clerks  of  courts  of  record  within  six 
days  after  every  term  of  court,  shall  enter  in 
an  alpbalietiral  docket  the  name  of  the  i>arty 
against  whom  ibe  judgment  is  entereil.  with  a 
particular  "  of  all  judgments  by  confessi'in, 
non  fi'im  it\formatii>  or  nil  dieit,  etc.  By 
cluipter  104  of  the  Laws  of  1801,  it  was  pro- 
vided "  that  no  Judgment  shall  be  entered  upon 
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U17  bond  or  omtnet  In  vrlUiiff,  berearter  to 
bs  nude,  upoo  tba  ooafeMioD  of  any  attoroej, 
by  Tictue  of  aoy  authority  wbaterer  contained 
in  Ibe  same  UBtrament  .  .  .  with  such 
bond  or  c<Hitract,  and  no  judgment  sbalt  be 
entered  upon  any  confeasion taken  outof  court 
before  any  judge,"  etc.  By  section  8,  chap. 
2G9,  Iaws  1818,  it  was  [Honded  that  a  oonfes- 
don  of  ludemeut  by  bond  and  warrant  of  at- 
torney Bbonid  contain  a  parllcutar  statement 
ium)  qieeiflcation  of  the  nature  and  considera- 
tion of  the  debt  or  demand,  and  in  defanlt 
thereof  the  judgment  should  he  adjudired 
fraudulent  as  to  other  bona  fide  creditors.  Cer- 
tain other  prorisioDs.  in  relation  to  warrants  oi 
aitomey,  not  materia]  to  be  particularly  no- 
ticed, are  found  in  chapter  48  of  the  Laws  of 
1818,  and  chapter  60  of  the  same  year,  and 
other  years  previous  to  1828.  By  section  10, 
art.  1,  title  4,  chap.  6,  Rer.  Stat.,  it  was  pro- 
vided "  that  judgmenta  may  be  entered  in  the 
supreme  court,  or  in  any  court  of  common 
pieas,  in  Tacation  or  in  term,  upon  a  plea  of 
ronfeadoo  signed  by  an  attorney  of  such  court, 
altliongta  there  be  no  writ  then  pending  be- 
tween the  parlies,  if  the  following  provisions 
be  complied  with,  and  not  otherwise:  firat,  the 
authority  of  confeesing  such  ludgmenl  shall  be 
in  some  proper  instrument,  aisLmct  from  that 
CMtainlng  tbe  bond,  contract,  or  oi  her  evidence 
of  tbe  demand  for  which  such  judgment  is 
ronfessed;  teeond.  such  authority  shall  be  pro- 
duced to  the  officer  signing  such  judgment, 
sod  slisU filed  witli  the  clerk  of  the  oourt  in 
which  tbe  judgment  shall  be  entered,  at  the 
time  of  Sling  and  entering  such  judgment."  It 
was  also  provided  by  section  4,  title  3,  of  the 
same  chapter,  that  in  cases  of  an  action  upon 
a  written  instrument  for  the  payment  of  money, 
where  the  defendant  had  saffered  default,  or 
upon  confession,  that  a  reference  might  be  had 
to  Ibe  derk  to  assess  damages,  and  in  assessins 
such  damages  the  production  to  the  clerk  of 
Ibe  ioBlrument  set  forth  in  the  declaration  shall 
Iw  sntdcient  evidence  of  the  same,  without  any 
other  proof. 

The  practice  under  the  statutes  Is  described 
by  Qnham.  In  bis  work  on  Practice,  as  fol- 
lows: *'  A  warrant  of  attorney  is  a  wntten  au- 
thority to  the  aitomey  to  whom  it  is  directed, 
or,  as  is  more  generally  tbe  cose,  to  any  attor- 
ney of  tbe  supreme  court,  or  any  other  court 
of  record,  to  nra>ear  for  the  party  executing  it, 
and  rcreiT©  a  declftratlon  for  bfm  in  an  action 
attbemtitof  a  person  therein  mentioned,  and 
tbercQpon  to  confer  tbe  same,  or  to  suffer 
Judgment  to  pass  by  default;  it' also,  in  gen- 
fral,  contains  a  release  of  errors.  It  must  lie 
subscribed  by  the  defendant,  and  must  he  in 
mine  proper  instrument  (usually  by  deed  in 
the  presence  of  a  sabscrtbing  witness,  although 
this  is  not  necessary)  distinct  from  tlist  con- 
tsining  the  bond,  contract,  or  other  evidence 
of  the  demand  for  which  the  judgment  is  con- 
fessed; and  it  must  be  produced  to  the  officer 
signing  the  judgment,  and  filed  with  the  clerk 
of  the  conrt  in  which  the  judgment  is  entered, 
at  tbe  time  of  the  filing  and  docketiDg  of  such 
judgment.  .  .  .  Within  a  year  and  a  day 
from  the  date  of  tbe  warrant  of  attorney,  judg- 
meut  may  be  entered  up  as  of  course,  without 
Ibe  leave  of  court."  QrabMD,  Pr.  chap.  4,  p. 
467  el  Iff.  I  have  bem  unable  to  And  any  rule 
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or  precedoit  In  U>is  country  or  England  tv- 
qniring  a  power  of  attorney  to  confess  judg^ 
ment  to  be  acknowledged,  or  even  to  be  at> 
tested  by  a  subscribing  witness.  Tbe  Code  of 
Procedure  etfected  a  change  in  the  mode  of 
procedure,  and  reinstated  the  practice  of  com- 
bining in  one  instrument  tbe  authority  for  * 
judgment  and  the  proof  of  debt,  and  described 
the  prooesB  as  judgment  confession.  By 
that  Code  a  pai^  could  confess  judgment 
either  for  money  due,  or  to  become  due,  or  to 
secure  a  perton  for  contingent  liability  nn  be- 
half of  the  defendant.  To  do  this  the  defend- 
ant was  required  only  to  mnhe  a  statement  in 
writing,  signed  and  verified  by  biro,  naming 
tbe  amOQot  for  which  judgment  might  be  en- 
tered, and  authorizing  its  entry,  and  stating, 
concisely,  Ibe  facts  out  of  which  tbe  liability 
arose.  Upon  filing  this  statement  with  the 
clerk  of  tbe  court,  he  was  required  to  enter  the 
judgment  for  the  amount  confessed,  with  %^ 
costs  and  disbursements,  and  the  statement  ami 
affidavit,  with  judgment  indorsed  thereon,  be- 
came the  judgment  roll.  It  is  thus  apparent 
that,  under  the  practice  now  existing  in  this 
Slate,  judgments  are  dally  entered  in  our  courtA 
without  process,  declaration,  or  appearance, 
and  without  the  intervention  of  tbe  court,  or 
even  an  aitomey,  and  without  proof  of  any 
authority  from  the  defendant  exoept  that  in- 
ferred from  bis  rignature  to  the  statement 

This  brief  blstorloal  stirtement  of  tbe  condi- 
tion of  the  law  on  the  subject  In  this  State  will 
have  failed  In  its  purpose  If  it  does  not  show 
that  heretofore  tlie  filing  in  oourt  of  a  warr;int 
of  attorney,  autliorizing  the  confession  of  a 
particular  judgment,  ^ve  tbe  court  jurisdic- 
tion, over  tbe  person  of.  the  party  executing  It, 
to  adjudicate  according  to  its  regular  practice 
upon  tbe  subject  embraced  in  the  warrant. 
When  the  warrant  Is  for  the  confession  of 
judgment  for  a  specific  sum,  it  is,  of  course, 
unnecessary  to  prove  the  nature,  existence,  or 
amount  of  the  debt  upon  the  asacssnicnt  of 
damages,  as  the  express  autliority  of  the  war- 
rant supplies  the  placeof  such  proof.  And,  a» 
it  is  held  in  Pennsylvania  on  a  watrant  an- 
thori^og  any  attorney  to  confess  judgment;, 
the  inroihonotary  may  properly  be  considered 
such  attorney.  There  would  seem  to  be  no 
valid  reason  why  this  should  not  be  so,  ns  tbe 
warrant  authori7,es  tbe  plaintiff  to  select  any 
attorney  be  may  desire,  and  the  exercise  of  thoC 
authority  is,  at  the  most,  a  mere  matter  of 
form.  Judgment  is  entered  there,  as  here,  oa 
the  request  of  tbe  plaintiff,  by  the  clerk,  wilit 
out  the  intervention  of  the  judge  in  term  time 
or  vacation,  and,  in  case  the  debt  is  not  1ltt>iv 
due,  execution  is  stayed  until  it  matures.  Tbe 
only  material  difference  existing  betweeen  the 
present  practice  in  this  State  and  in  Pennsyl- 
vania, in  relation  to  judgmeais  by  confession, 
is  that  here  a  defendant  is  required  to  verify 
hiB  statement  as  to  the  nature  and  circum> 
stances  of  the  indebtedness.  This  re(|iiirc>- 
ment  has  no  relation,  however,  to  tbe  jurisdic- 
tion of  tbe  court  or  the  authority  of  the  clerk 
to  enter  judgment,  as  its  only  purpose  has 
frequently  been  declared  to  protect  creditors 
from  judgments  fraudulently  confessed  bv  an 
insolvent  debtor.  S^ldon  v.  Stryker.  84  Barb. 
131;  Okempa  T.  Ohappet,  IS  N.  Y.  219;  Dvn- 
ham  V.  Waterman,  17  TS.  T.  8.   In  Uie  latter 
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case,  Jvigt  Setden  says:  "  The  oMeot  of  the 
Statute  betng  to  protect  the  creditors  of  the 
party  coofessiDg  the  judgment  sgaiast  fraud. 
Its  violation  forms  a  proper  subject  of  equita- 
ble jurisdiction. "  In  the  case  of  Sheldon  t. 
Stryker,  tujrra.  Judge  Emott  sayg,  in  view  of 
Uie  principles  declared  In  the  cases  of  Chappet 
and  Dunham,  above  cited,  that  such  judgment 
Is  not  "an  absolute  nullity  if  it  is  valid  as  to 
any  person.  It  is  valid  as  to  the  defendant  in 
tjie  Judgment,  for  he  canoot  even  move  to  set 
it  aside,  and  such  judgments  are  alwavs 
amended  as  to  him."  It  was  therefore  held 
that  a  Judgment  entered  by  confeasion.altbough 
ft  be  not  confeeeed  in  conformity  with  the  pro- 
visions of  the  Code,  is  not  abswutely  void,  but 


Is  vcddable,  at  the  instance  of  oertain  creditors, 
only.  In  view  of  these  decisions,  it  would  be 
idle  to  contend  that  a  defendant  can  Impeach 
a  judgment  entered  upon  a  warrant  of  attor- 
ney signed  by  him,  and  in  confonal^  thereto, 
whether  bis  statement  be  verifled  or  acknowl- 
edged or  not.  It  is  not  easy  to  point  out  any 
difference  in  principle  between  the  practice 
now  prevailing  in  this  State  and  that  pursued 
in  Penngvlvaoia.  Given  a  valid  warrant  of 
attorney  la  either  State,  the  rest  is  matter  of 
form,  to  be  regulated  by  the  laws  of  the  ro- 
spective  States  where  the  cause  of  actkm 
arises. 

Tke  judgment  ikmitd  Ourtfon  he  t^ftrmtd. 
An  ciQDcar.  except  Fbwh*  J,,  absent. 
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STATE  OP  CONNECTICUT  _ 
«. 

Edgar  H.  OEER,  Appt. 

(  OODD  ) 

1.  Woodcock,  ruffled  fpeoxuM,  or  quail 
need  BOt  bftTe  been  killed  for  the  pnr- 
poMof  eoBvejti^ttkem  oatoftbe  Stete 
In  order  to  make  It  an  olCenss  under  Oen.  Stat, 
ftStltobavesaotabtrdB  In  poesenlon  with  Intent 
to  prooure  tbelr  transportation  out  of  the  Stated 

2.  ▲  atate  atatnte  prohibiting  gmoM 
birds  tobekilled  tortto  purpose  ot  convey* 
Ing  them  out  ot  die  Slate  Is  not  an  unlawful  Inter- 
femnoa  with  Interstate  oommerae. 

(Ootober  M,  im.) 


I  Horn.— Gone  Itom  as  aJfwtMit  totsntots  soni- 
I  meres. 

The  apparenUr  conflicting  decisions  of  the  differ- 
ent States  on  ttala  subject  mar  be  mostly  reconciled 
by  considering  the  dlffereaoe  m  the  languafce  of 
the  Btatutee. 

A  statute  maktav  tt  an  offense,  under  a  penaltr. 
to  bave  name  Oiat  has  been  killed  in  possession 
within  a  certain  period  of  the  year,  without  refer- 
enoe  to  the  time  or  place  of  killlnr.  Is  not,  as  to 
game  killed  in  another  State,  In  vioIatiOD  of  tin  Con- 
stitution of  the  United  States  as  an  InterfeieDCe 
with  interstate  commeroe.  Pbelpe  t.  Baoeyt  6D  H. 
T.  10:  State  v.  Bandolph,  1  Mo.  App.  U;  Ifagner  v. 
People,  67  ni.  aZD;  New  York  Game  Prot,  Asso.  v. 
Durham,  19  Jones  &  S.  306. 

And  it  makes  no  difference  tbac  the  game  was 
lawtullr  killed  and  purchased  before  Uie  close  sea- 
eon  began,  if  sold  afterwards.  Magner  v.  People, 
and  New  York  Game  Prot.  Asso.  v.  Durham,  supra. 

So  In  England  It  had  been  held  that  btr^  killed  In 
Holland  and  received  by  a  pouHerer  In  Kagland  are 
within  the  Aot  of  80aod  40  VlcL.  <diap.  IB.  •  i;  wbMi 
prohibits  any  peiBoo  during  a  oertidn  portfcm  Vt 
the  year  from  having  snob  birds  in  bis  possession 
that  have  been  recently  killed.  WUtebead  v- 
Smithers,  L.  B.  Z  C.  P.  Dlv.  (SB8. 

A  statute  making  It  unlawful  to  transport  game 
killed  within  the  limits  of  the  State  knowing  it  to 
iiave  been  sold,  or  to  carry  It  to  any  place  where  it 
(e  to  be  sold,  or  to  any  place  outside  of  the  State, 
was  held  valid  tn  a  case  where  the  tramportattoo 
oomptaloed  of  was  between  places  in  the  same  State 
without  any  intimation  from  the  court  that  It 
would  not  also  bo  valid  as  to  tnnspoitailon  to 
places  without  the  StatSh  Ttw  court  declared  that 
33  L.  R  A. 


APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Lon- 
don County,  convicting  him  of  a  violation  of 
the  Game  Laws.  AJirmed. 
The  facts  sufficiently  appear  tn  the  opfokm, 
if<»m.  R.  Whaelar  and  H.  A.  Hvll  for 
appellant. 
Mr.  Solomon  Lneaa*  fonbe  Slate: 
This  fa  not  one  of  that  class  of  cases  where 
the  law  of  tbe  Slate  altempls  to  prohibit  the 
transportation  of  articles  beyond  Its  limits  in 
which  the  tight  of  properly  thereto  is  absolate 
in  the  shipper.   The  assertion  of  the  appellauit 
that  tbe  birds  had  become  an  article  of  com- 
merce is  based  upon  a  mlsapprehenaioD  and  aa- 
sumea  the  point  in  controveny. 
Awuriean  Sxp,  Of.  t.  People,  1)  L.  R  A. 


I  tbe  LegislatuiQoould  permit  persons  to  Idll  gaine 
on  sutdi  tertna  and  condldoDaaslt migbtdlotate, 
and  that  the  person  kUliog  ft  had  only  moh  prop- 
erty iotereet  iu  tbe  game  as  the  LegWature  oajr 
oonf»,  Amerloan  Bxp.  Co.  v.  People,  S  L.  B.  A, 
18B,138]U.6tt. 

But  ao  important  modifloaUon  of  the  above  de- 
oWonB,  if.  indeed,  tt  can  be  reconciled  with  tbe 
last  one.  Is  made  tiy  the  decision  that  the  Inteistnte 
transportation  of  carcasses  of  aotmala  which  had 
hem  killed  In  violation  of  the  Game  f«ws  of  n 
State  after  It  has  begun  cannot  be  Interrupted  by 
a  setsuie  tbereftf  for  vfcdatloa  auob  laws.  Ben- 
nett v.  Anwrtaan  bp.  On.  qie.>  8lL 

In  several  States  the  Siatn  tea  are  eouatrued  to  be 
Intended  merely  to  protect  the  game  of  their  own 
State  rcapectively,  and  not  to  prohibit  tbe  poaeev- 
slfKi  of  game  killed  In  other  States.  Thus  thepoo- 
sesston  or  offer  for  sale  ot  "  any  of  lald  birds"  pro- 
hibited by  Mass.  Stat.  1819,  lAap.  20ft.  1 L  wbkAi  la 
prohibited  by  a  clause  following  the  prohibition  of 
taking  or  killing  woodcock,  etc.  In  the  Common- 
wealth, applies  only  to  birds  taken  or  killed  within 
the  Statei  Oom.  v.  Hall,  US  Mass.  410. 

TbeposMSslonot  garoekUled  hi  another  State  Is 
not  an  offenae  under  the  Michigan  Aot  of  1881, 
which  makes  It  an  offense  to  have  game  In  ponee- 
aloQ  for  tbe  purpose  of  s^  during  a  certain  peilod 
of  tbe  year,  since  the  purpose  ot  the  Act  as  shown 
by  tbe  title  is  the  protection  of  game  wlOiln  tbe 
State.  People  v.  O'Nell,  71  Htcb.  SRS, 

So  the  Pennsylvania  Aot  of  June  8, 1878.  enaotlng- 
that "  no  person  shall  klllorexpoeefor  sale  or  bave 
Id  bis  or  taor  posaeesloD,^  etc.,  after  the  same  has 
been  killed  within  certain  dales,  to  construed  not 
to  apply  to  the  possesMon  ot  game  ktUed  In  another 
Stalei  Oom.v.Wilkfai8on.l»ns.mL  &A.R. 
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188, 1S8  1U.  64ft;  Magner  <r.  Fl»pt«,  VI  Til. 
820. 

8«7w>nr*  J.,  delWend  the  optnlcai  of 
the  court: 

The  <3eoera]  Statutes  (8  3580)  provide  that 
"everr  peraon  who  sfaall  buy,  sell,  ezpo«e 
for  Bale,  or  have  In  his  poaeeesion  for  aoy 
porpoae,  or  who  stiall  hunt,  pursue,  kill, 
destroy,  or  attempt  to  kill,  any  woodcock, 
quail,  ruffled  groiue,  called  '  partridge, '  or 
my  squirrel,  between  the  first  day  of 
January  and  Uw  first  day  of  October,  the  kIII- 
ing  or  having  possession  of  each  bird  or 
squirrel  to  be  deemed  a  separate  offense,  .  .  . 
BDall  be  fined  not  more  than  twenty-five  dol< 
lars,"  etc  Section  3540  provides  that  "no 
penon  shall  at  any  time  kill  any  woodcock, 
ruffled  grouse,  or  quail  for  the  purpose  of  con- 
veying the  same  beyond  the  limlte  of  the 
State ;  or  shall  transport,  or  have  in  possession 
with  Intent  to  procure  the  transportation, 
beyond  said  limits,  any  of  such  birds  killed 
within  this  State.  The  reception  by  any 
person  wittiln  this  State  any  sueb  bird  or 
birds  for  shipment  to  a  point  without  the 
State  shall  be  prima  facie  evidence  that  said 
bird  or  birds  were  killed  within  the  State  for 
the  purpose  of  conveying  the  same  beyond  Its 
limits.  The  defendant  is  prosecuted  for 
anlawfully  receiving  and  having  in  his  pos- 
session, on  the  19th  day  of  October,  A.  D. 
X^89,  witii  force  and  arms,  and  with  the  un- 
lawful intent  to  procure  the  transportation 
beyond  the  limits  of  Uiis  State,  certain  wood- 
cork,  ruffled  grouse,  aod  quail,  killed  with- 
in this  State  after  the  1st  day  of  October, 
A.  D.  1889,  against  the  peace,  and  contrary 
to  the  form  of  the  Statute.  He  demurred  to 
the  complaint  because  (1)  the  allegations  con- 
tained ttiereln  do  not  CMistitute  any  offense 
in  law ;  (8)  becanse  in  the  complaint  It  Is 
not  alleged  that  said  birds  were  killed  for 
the  purpose  of  conveying  the  same  bcrvond 
the  limits  of  the  8tot«. 

It  will  be  seen  from  the  section  of  the 
Statnte  above  quoted  that  It  is  unlawful  to 
kill  or  have  in  poBsesslon  for  any  purpose, 
woodcock,  quail,  or  ruffled  grouse,  between 
the  first  days  of  January  and  October,  and 
that  it  is  uulawful  to  kill  them  at  any  time 
for  the  purpose  of  conveying  them  out  of  the 
Bute.  Is  It  also  unlawful  to  have  them  in 
possession  with  intent  to  procure  their  trans- 
portation  beyond  the  limits  of  the  State,  if 
killed  between  the  1st  day  of  October  and 
the  Ist  dfty  ol  January,  regardless  of  the 
question  whether  they  were  killed  for  the 
purpose  of  conveying  them  out  of  the  State? 
la  other  words,  if  they  were  lawfully 
killed,—*.  between  October  1  and  Jan- 
naiy  1,  and  witliout  any  intention  of  convey- 
log  them  out  of  the  State, ~-can  they  be  law- 
fully held  with  the  Intent  to  procure  t3iefr 
truqMrtotf  on  b^mid  the  limits  of  Oie  fltate  ? 
Id  1863  an  Act  was  passed  as  follows : 
"Section  1.  No  person  shall  at  any  time  kill 
any  woodcock,  ruffled  grouse,  or  quail  for 
the  purpose  of  conveying  the  same  beyond  the 
limits  of  this  State.  Sec.  3.  No  peisoa.  cor- 
poration, or  compuiy  aball  trsn^Htft  ot  aon- 
▼ey  beyond  the  luults  of  this  State  any  wood- 
cock, ruffled  groUM,  or  quail,  killed  within 
13L.&A. 


this  State,  or  sell  or  have  in  his  or  their 
possession  any  of  such  birds  with  the  inten- 
tion to  procure  the  same  to  be  emiTeyed  or 
transported  beyond  the  limits  of  this  State. 
Sec.  8.  The  reception  imy  perscm,  com- 
pany, or  corporation  within  the  limits  of  this 
State  of  any  quail,  woodcock,  orruffled  grouse 
tor  shipment  to  a  point  without  the  State 
shall  be  prima  facie  evidence  that  the  said 
bird  or  birds  were  killed  within  the  State  for 
the  purpose  of  carrying  the  same  beytmd  tbn 
limits  of  this  State.  See.  4.  Any  person  vio- 
lating any  of  the  provisions  of  the  preceding 
sections  shall  be  nned  not  leas  than  seven  nor 
more  tiian  fifty  dollars  and  ooete  of  prosecu- 
tion."  Pub.  Acta  1883,  chap.  103. 

It  is  evident  that  under  the  Act  as  origin- 
ally passed  the  complaint  would  have  been 
good  and  sttfflcient.  It  is  olalmed  by  the 
defendant  that  under  the  Act  as  revised  no 
offense  is  committed  unless  the  birds,  by  him 
held  for  truisportation,  were  killed  for  the 
purpose  of  being  conveyed  beyond  the  limits 
of  the  State.  He  says  that  the  word  *'such'* 
ia  the  provision  of  section  3549  ugalnat  trans- 
porting, or  having  in  possession  with  intent 
to  procure  the  tnuisportotloD,  beyond  said 
limits,  any  at  such  birds,  killed  within  the 
State,  means  woodcock,  ruffled  grouse,  or 
quail,  killed  for  the  purpose  of  ocHiveying  the 
same  beyond  the  Umito  of  the  State.  As 
already  suggested,  that  omstruction  involves 
a  change  ro  the  law  from  the  original  Act, 
which  expressly  fmbade  any  person  to  have 
in  his  possession,  witAi  the  intention  to  pro- 
cure tile  same  to  be  transported  beyond  the 
timita  of  the  State,  any  woodcock,  niffled 
grouse,  orquail  killed  within  the  State,  It 
seems  to  us  evident,  also,  upon  ihe  fare  of 
the  Statute  as  revised,  that  the  word  "such" 
was  used  only  to  obviate  the  necessity  of 
repealing  the  words  "woodcock,  ruffled 
grouse,  or  quail,"  and  that  to  carry  its  force 
and  operation  further,  ao  as  to  include  tlit; 
purpose  for  which  they  were  killed,  would 
not  only  be  unnatural,  but  dangerous  as  a 
precedent  for  construction,  in  view  of  the 
terms  of  the  old  Statnte.  We  caimot  believe 
that  careful  levisers  would  have  undertaken 
to  change  the  law  without  some  more  definite 
indication  of  such  purpose.  Then,  again, 
when  the  words  "such  birds"  are  used  in  the 
very  next  line  of  the  section,  it  is  evident 
that  they  are  used  to  take  the  place  only  of 
the  wmds  **  woodcock,  ruffled  grouse,  or 
quail,*  as  if  ft  read:  "The  reception  by  any 
person  within  the  State  of  an3r  woodcock, 
ruflled  grouse,  or  quail,  for  shipment  to  a 
point  wTtbont  this  State,  shall  be  prima  facie 
evidence  that  said  bird  or  birds  were  killed 
within  this  State  for  the  purpose  of  convey- 
ing the  same  beyond  ite  limite;"  otherwlBe 
we  should  have  the  absurd  provision  that  the 
reception  by  any  person  within  the  State,  for 
shipment  to  any  point  without  tiie  Htatt^.  of 
any  woodcock,  ruffled  grouse,  or  quail  killed 
for  the  purpose  of  conveving  the  same  be- 
yond the  limite  of  the  State,  sliall  be  ftrima 
facie  evidence  thai  said  birds  were  killed 
within  the  State  for  the  purpose  of  conveying 
the  same  beyond  ite  limite.— that  is,  the  fact 
that  they  were  killed  for  transportation  sliall 
be  prioia  facie  evidence  that  they  were  killed 
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for  transportation.  The  word  "such"  in  both 
aenteaces  refers  to  the  same  antecedent.  It 
is  plain  enough  that  the  revisers  intended  not 
to  change,  but  to  condense,  the  sections  of 
the  original  Statute,  and  the  language  should 
be  construed  In  the  light  of  such  Intention. 
We  conclude,  therefore,  that  the  complaint 
is  sufBcient. 

We  see  nothing  in  the  decision  of  Oom  v. 
Jf,il{,  128  .Mass.  411,  to  which  the  defendant 
refers  us.  inconsistfnt  witli  our  conclusion. 
The  object  of  ttie  Act  therein  invotved  was 
to  protect  the  game  in  tliat  Commonwealth, 
and  not  in  another;  and  a  construction  con- 
tiaiug  its  force  to  birds  killed  therein  was 
to  be  expected,  in  the  absence  of  controlling 
words  to  the  oontrary.  All  the  reasoning  in 
tiiatcose  may  certainly  be  held  sound  witliout 
impugning  the  reasoning  upon  whi<^  we 
Arrive  at  our  conclusion  in  this. 

But  io  this  view  of  tne  matter  another 
tfuestion  aritea  The  defendant  further  de- 
murred to  the  complaint  **  (8)  because  section 
1i546  of  the  General  Statutes  is  unconstitu- 
tional and  void  so  far  as  it  may  be  construed 
to  forbid  the  transporting  from  the  State,  or 
having  possession  of  eucii  birds  with  intent 
to  proctire  such  transpiurtation,  to  another 
State,  birds  described  therein,  which  birds 
have  been  sold  to  parties  in  such  other  State, 
«nd  have  begun  to  move  as  an  article  of  inter- 
state commerce ;  and  (4)  because  it  is  made  to 
appear  in  said  complaint  that  the  defendant 
is  guilty  under  said  section  if  such  birds 
were  bought  by  the  defendant  in  the  markets 
of  this  State  as  merchandise  and  commerce, 
and  bad  begun  to  move  as  an  article  of  com- 
merce. "  In  short,  the  defendant  insists  that 
the  Statute,  as  construed  by  us,  is  unconsti- 
tutional as  restricting  inttirstate  commoice, 
and  refers  to  Robbint  v.  SheUty  County  Vming 
Ditt.  m  U.  S.  489,  80  L.  ed.  «M ;  TheDaniel 
Bail  V.  Unittd  atata,  77  U.  8.  10  Wall. 
966,  19  L.  ed.  1002 ;  Hanitibai  A  8t.  J.  B.  Co. 
V.  Hu»en,  96  U.  8.  465.  24  L.  cd.  627 ;  State 
V.  Savndera,  19  Ran.  127  ;  Territory  y.  Etaiu, 
(Idaho)  7  L.  R.  A.  286 ;  Territory  v.  Ifdaon 
<Idaho)  28  Pac.  Rep.  116 ;  mate  v.  Indiana  4s 
O.  0.  O.  A  Min.  Go.  120  Ind.  676,  6  L.  R. 
A.  670.  2  Intera.  Com.  Kep.  768:  American 
Co.  T.  i^R^pftf,  18S  III.  649.  9  L.  R.  A. 

In  StttU  T.  Bauntlen,  19  Kan.  127,  the 
«ourt8aysitseemstobeflnallyaettled,  among 
-other  things,  that  no  State  can  pass  a  law 
which  win  directly  interfere  with  the  free 
transportation  from  one  State  to  another,  or 
through  a  State,  of  anything  which  is  or  may 
be  subject  to  interstate  commerce ;  that  a  law 
which  prohibiU  the  catching  and  killing  of 
prairie  chickens  may  be  valid,  although  it 
may  indirectly  prevent  the  transportation  of 
eucn  chickens  from  the  State  to  any  other 
^tate ;  but  a  law  which  allows  prairie  chick- 
ens to  be  caught  and  killed,  and  thereby  to 
become  tbe  subject  of  traffic  and  commerce, 
and  at  tbe  same  time  directly  prohibits  theii 
transportation  from  the  State,  la  unconsti- 
tutional  and  void.  Without  stopping  to 
consider  the  construction  which  was  ^ven 
to  the  constitutional  prbvlsion  under  discus- 
sion by  the  earlier  commentators,  except  to 
auggest,  in  the  language  of  J%^lga  Story 
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(2  Story  Com.  511),  that  i  very  material 
object  of  its  adoption  wai.  the  relief  of  the 
States,  which  export  and  import  through 
other  States,  from  the  levy  of  improper 
contributions  on  them  by  the  latter, — an 
object  which  was  shown  to  be  important  by 
the  experience  of  tbe  States  during  the  con- 
federation period, — we  feel  constrained  to 
hold  the  provision  of  the  Statute  to  be  con* 
stitutionnl.  It  l)eing  conceded  tbat  the  State, 
under  its  general  polire  power,  may  lawfully 
prohibit  the  killiugof  the  game  birds  in  ques- 
tion, it  may  of  course  control  such  killing, 
and  the  times  and  purposes  thereof.  It  may 
lawfully  enact  that  they  may  l>e  killed  and 
sold  ana  held  for  sale  only  for  domestic  con- 
sumption. The  State,  in  the  exercise  of  its 
power,  instead  of  prohibiting  the  killing  al- 
together, permits  tbe  person  killing  them 
to  acquire  only  a  qualified  riglit  in  them, 
namely,  the  right  to  appiopriutethem  to  bin 
own  use,  and  the  right  to  sell  or  transport 
them  for  domestic  use.  The  bitda  in  queBiioa 
never  became  articles  of  commerce  within 
tlie  meaning  of  the  tenn  contended  for  by  tho 
defendant.  They  became  private  property  of 
a  qualitied  character.  The  law  ilmued  the 
purposes  for  which  they  might  be  killed  and 
become  private  property.  The  difference 
between  property  of  this  sort  and  the  ordinary 
private  property  of  commerce  Is  obvious. 
Tbe  apparent  assumption  of  the  Kansas  court 
above  referred  to,  tliat  game  which  the  law 
allows  to  be  caught  and  killed  thereby 
necessarily  becomes  the  subject  of  traOlc  and 
commerce,  meaning  foterstate  commerce,  ap- 
pears to  us  unsouDO.  If  the  proposition  wero 
true,  then  the  conclusion  that  a  state  law  in- 
terfering with  such  commerce  would  be 
unconstitutional  might  pass  unquestioned. 
But  we  cannot  acquiesce  in  a  decision  which 
would  deny  tbe  power  of  the  State  to  limit 
the  right  to  kill,  sell,  and  bold  its  own  game 
bv  any  provision  short  of  an  absolute  prohi- 
bition, without  thereby  transforming  it  into 
that  species  of  property  the  transportation  of 
which  from  the  State  it  is  uncMUtitutlMial  to 
prohibit. 


Christopher  SPENCER  ah 

V. 

Charles  O.  ALLERTOM,  Appt. 

(  Oonn  ) 

1.  A  blajBk  Indorseuent  by  a  strftn^r 
to&  note*  under  Geo.  Stat..  •  1800,  wblcb  makes 
It"hnp<wt  tlie  ooatnictof  an  onlmarT' Indorse* 
nwnt,^  renden  the  tndorser  liable  as  siMtfi  pro- 
ctoely  hi  the  order  In  whhA  he  stands  upfio  the 
note,  althougli  be  signs  before  and  above  tbe 
payee. 

8.  Parol  evldenoe  la  not  admleaible  to 
▼ary  tho  effeot  of  a  Uank  indoraar— eot 

by  a  Btraoger  to  the  instrument  when  tbe  stat- 
ute provides  that  It  shall  have  Uie  eCeot  of  an 
ordioair  lodoisemeDt. 

(April  a),  \m\.) 


N on.— See  note  on  *'  parol  evidence,"  as  to  In- 
dorsement, with  case  of  Klngiland  v.  Koeppe  (IIU 
an(<,  949. 
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APPEAL  by  defeodant  from  «  Judgment  of 
tbe  Saperior   Court    for   New  Haven 
Conutj  in  favor  of  plnintiffs  in  an  action 
bfoucDt  to  enforce  defendant's  alleged  HabUlty 
as  lodoTser  of  a  promissory  note.  Affirmed. 
Tbe  facts  arc  stated  in  tbe  opinion. 
Mr.  S.  W.  Kellogg,  for  appellant : 
The  record  discloses  no  facts  or  evidence 
trbatever  tbat  can  render  tbe  defendant  liable 
to  tbe  payee  of  ibe  Dotes  as  a  guarantor. 

If  it  WM  Intended  by  the  parties  to  tbe  note 
other  than  the  defendant,  tbat  his  indorsement 
\ra»  a  gnaninty  for  the  security  of  tbe  plain- 
Ifflb  on^,  that  tnteotlon  should  have  been  dis- 
cloeed  to  tbe  defendant.  "  Sucb  an  indorse- 
ment would  be  sufficient  to  put  tbe  payee,  or 
peraon  to  whom  it  was  offered,  on  bis  gUEird, 
and  require  of  him,  before  he  relies  upon  It.  to 
make  Inqury." 
SiddU  T.  Cerent,  82  Coon.  387. 
In  the  early  decisioDS  in  tbis  State,  as  to  tbe 
effect  of  a  blanli  indorsement  by  a  thfijd  party, 
tbere  appears  to  have  been  an  intention  or 
agreement  by  such  third  party  that  tbe  indorse- 
ment waa  mode  as  surety  tor  tbe  maker,  for 
tbe  security  of  tbe  note  to  the  payee.  When 
such  an  intention  or  agreement  appeared,  tbe 
fodorsement  In  blank  of  the  third  party  waa 
held  to  be  a  ^oranty  to  the  payee  of  the  note; 
and  tbe  legal  import  of  such  an  indorsement 
wss  held  to  be  tbat  tbe  note  when  due  should 
be  collectible  by  tbe  use  of  due  diligence. 

B»rAmth  v.Angell,  6  Conn.  816;  PerkifU  v. 
Oallin,  11  Conn.  216;  LaJUn  v.  Pameros,  11 
Conn.  440;  CattU  v.  Candte.  16  C/Onn.  ^38. 

Parol  evidence  bas  always  been  held  to  be 
arlmiseible  to  abow  tbe  real  character  of  the  io< 
doTsemenl,  whether  it  was  intended  to  be  a 
guaranty,  an  oniinaiy  Indorsement  of  negotia- 
ble paper,  or  indoraea  merely  for  tbe  purpose 
4tf  rollectioo. 

Perkint  V.  Catlin  and  RiddU  v.  Steveru,  tu- 
prj. 

Geo.  Stat.  1888,  g  1860,  was  passed  for  the 
-express  purpose  of  changing  the  law  of  Con- 
necticut, and  making  it  conform  to  the  settled 
law  of  other  States.  It  says  thiU  sucb  an  in- 
dorsement "shall  import  the  contract  of  an 
■ordinary  Indorsetnent  of  negotiable  paper,  as 
between  such  indorser  and  the  payee  or  subae- 
qoent  holders  of  such  paptr.  Sucb  being 
now  the  legal  import  of  sucb  an  Indorsement, 
the  plaiotiff  cannot  recover  in  this  case  when 
the  defendant  had  no  knowledge  tbat  bis  in- 
dorsement was,  or  was  intended  to  be,  a  guar- 
anty. In  every  ease  of  guaranty  in  this  court 
aince  the  enactmrat  of  tbat  Statute,  an  express 
contract  of  guaranty  was  made  and  approved, 
to  hold  a  party  as  a  euaraotor  of  a  note. 

Oitjf  Sao.  Bank  v.Bopaon,  2  New  Eng.  Hep. 
596,  58  Coon.  4S8;  Gtnrlet  v.  Pedt,  4  New  Etig. 
Rep.  889,  55  Conn.  261;  Lemmon  v.  Strong,  8 
New  Eng.  Rep.  618,  55  Coon.  443;  Loomi» 
Intt.  T.  Hard,  67  Conn.  485;  t.  Waddiiw- 
*am,  8  L.  R.  A.  687.  58  Conn.  876. 

Mr.  £qrad«  Randson,  for  appellee : 

The  contract  which  is  implied  from  a  blank 
Indorsement  of  a  promissory  note,  whether 
negotiable  or  non -negotiable,  is  that  the  note 
Is  due  and  parable  according  to  its  tenor,  and 
tbat  the  maker  shall  be  able  to  pay  it  when  i( 
comes  to  matuil^.  and  tbat  it  Is  collectible  by 
Ibe  lue  of  due  dlUgence. 
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Perktna  r.  Catlin,  11  Conn.  218;  Clark  \. 
Merriam,  85  Conn.  576;  BaraoA  y.  Sherwood, 
26  Conn.  437;  Bblbrook  t.  Qimp,  88  Copn.  88; 
Forbes  y.  Rowe,  48  Conn.  415;  Alkn  t.  RandU, 
50  Conn.  9;  I^mon  v.  Strong,  5  New  Bng. 
Rep.  618,  55  Conn.  448. 

If  section  I860  of  the  General  Statutes  af- 
fects tbis  case,  it  simplr  menus  that  the  blank 
indorser  of  a  negotiable  note,  being  a  person 
who  is  neither  its  maker  nor  its  payee,  before 
or  after  tbe  Indorsement  of  the  note  by  tbo 
payee,  shall  be  under  the  same  liability  as  an 
ordinary  indorser  of  negotiable  paper. 

The  contract  which  an  ordinary  indorser  of 
negotiable  paper  enters  into  between  himself 
and  the  payee,  or  gvibsequent  indorsers,  Is  an 
undertaking  on  his  part  to  pay  tbe  note  or  bill 
on  due  notice  of  dishonor,  together  with  cer- 
tain warranties  as  to  title,  genuineness,  and 
validity  of  the  paper,  as  well  as  capacity  and 
solvency  of  the  parities. 

Randolph,  Com.  Paper,  g§  18.  700.  70S- 
707. 

SeymoiuT,  J.,  delivered  the  opinion  of  the 

court : 

On  September  24,  1864,  the  plaintiffs,  at 
the  request  of  one  J.  C.  Htovcus,  gave  him 
their  accommodation  note  for  ^2,000,  payable 
in  three  months,  and  agreed  to  give  bim  an- 
other three-montbs  oote  of  the  same  amount 
at  its  maturity.  In  exchange  for  tbis  note 
Stevens  gave  tbe  plaintiffs  his  six-months 
note,  of  tbe  same  date,  for  $2,000,  indorsed 
by  the  defendant.  On  the  37th  of  December. 
1884,  the  plaintiffs  gave  Stevens  tbclr  second 
note  as  agreed,  with  which  he  took  up  the 
first.  When  tbe  second  note  became  due  tbo 
plaintiffs  paid  It.  On  tbe  2d  of  April,  1886, 
Stevens,  in  renewal  of  his  six-months  note, 
gave  the  plaintiffs  his  not«  for  $1,000,  pay- 
able Id  two  months,  and  his  note,  for  alike 
sum,  payable  in  three  months,  each  payable 
to  their  order  at  tbe  Yale  National  flank. 
The  defendant  indorsed  each  of  these  notes 
in  blank  before  Stevens  delivered  them  to 
tbe  plaintiffs.  Afterwards  the  plaintiffs  in- 
dorsed them,  wrltlnKtheir  names  below  tbat 
of  the  defendant.  These  notes  were  given 
by  Stevens  to  the  plaintiffs  as  a  security  for 
the  loan  by  the  plaintiffs  of  tbe  sum  therein 
mentioned,  namely,  of  the  sum  to  \3e  raised 
by  tbe  discountof  the  above-mentioned  accom- 
modation notes  made  by  the  plaintiffs.  At 
each  of  the  times  when  Stevens  signed  tbe 
notes,  namely,  on  September  24,  when  be 
signed  the  six-months  note,  for  $2,000.  and 
on  April  2,  when  he  signed  the  two  notes  in 
renewal  thereof  (the  Indorsement  of  which 
is  the  subject  of  this  suit),  he  and  one  of 
tbe  plaintiffs  were  together  at  Stevens'  office. 
Before  the  notes  were  delivered  to  the  plain- 
tiffs Stevens  called  the  defendant  into  the 
office,  and  he  then  Indorsed  the  notes  in  tlie 
presence  of  Stevens  and  tbe  plaintiffs.  Tbere 
was  no  conversation  In  relation  to  the  in- 
dorsements, nor  was  there  any  conversation 
between  the  defendant  and  the  plaintiffs  at 
any  other  time  in  relation  thereto.  There  waa 
no  evidence  of  any  agreement  between  them, 
except  such  as  tbe  law  Imparts  from  the  blank 
i  ndnrsement  which  the  derendant  put  upon  the 
notes,  as  the  same  appears  upon  thera,  under 
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the  clrcomstanoM  and  upon  the  facts  already 
detailed.  Not  vas  there  any  other  evidetice 
that  the  defendant  had  any  knowledgu  that 
hla  Indonement  of  the  notes  was,  or  was  In- 
tended  to  be,  a  guaranty  to  the  plaintifFs. 
There  was  no  evidence  that  the  defendant 
had  any  knowledge  of  Uie  exchange  of  notes 
by  the  plaintiffs  and  Stevens.  The  notes  of 
April  3,  1885,  were  duly  presented  for  pay- 
ment at  the  bank,  but  were  not  paid.  Notice 
Uiereof  was  duly  given  to  the  defendant. 
The  plaintiffs  still  own  the  notes,  and  they 
are  still  wholly  unpaid.  At  tbelr  maturity 
the  maker  was  insolvent,  and  without  any 
property  exempt  from  execution.  These  are 
the  tacts  in  brief  as  they  are  stated  in  the 
flndinfT.  The  case,  after  a  short  explanation 
by  the  counsel  for  the  defendant,  was  sub- 
mitted to  us  on  briefs,  and  the  questions  dis- 
cuued  relate  to  the  liability  of  tbe  defend- 
ant upon  the  facts  found.  The  finding  is 
slightly  complicated.  To  simplify  the  mat- 
ter we  copy  one  of  the  notes,  with  its  in- 
dorsements, the  other  being  precisely  aimilfu-, 
except  that  It  U  payable  uirae  months  after 
date: 

•*«1,000.  N'ewHaT<>o,Gt.,A^ril2d,  1885. 
Two  months  after  date,  I  promise  to  pay  to 
the  order  of  I.  B.  Spencer's  Rons  one  thousand 
dollars  at  Yale  National  Bank,  value  re- 
ceived, with  interest.   J.  C.  Stevens. 

[Indoreed:]  Ohas.  O.  AUerton.  I.  8. 
Spencer's  Sons.  * 

In  tbe  year  1884  tbe  Legislature  passed  the 
following  Act:  **The  blank  indoraement  of 
a  negotiable  or  a  non -negotiable  note,  by  a 
person  who  is  neither  its  maker  nor  its  payee, 
Defore  or  after  tbe  indorsement  of  aucti  note 
by  the  payee,  shall  import  the  contract  of 
an  ordinary  indorsement  of  ncffotiablc  paper 
as  between  such  indorser  ana  tbe  payee  or 
subsequent  holders  of  sucb  paper."  Oen. 
Stat,  g  1860.  Before  the  passaffe  of  this  Act, 
by  Uie  law  of  this  State  as  declared  through 
a  long  line  of  dccisionfi,  from  Brndl}/  v. 
PMpa,  2  Root,  825,  to  ^na  Kat.  Bank  v, 
C/iarter  Oak  L.  Im.  Co..  50  Conn.  167,  the 
blank  indorsement  of  either  a  negotiable  or 
a  non-nceotiablo  note  by  a  stranger  to  the 
note  impfied,  prima  facie,  a  contract  on  the 
part  of  the  indorser  that  tbe  note  was  due  and 
payable  acconllng  to  its  tenor ;  that  tbe  maker 
should  be  of  ability  to  pay  it  when  it  came 
to  maturity;  and  that  it  was  collectible  by 
the  use  uf  due  diligence.  And  Uiis  was  the 
law,  it  was  held  in  the  latter  case  above 
cited,  whether  the  indorsement  by  the  third 
party  was  for  the  better  security  of  the 
payee  or  for  tbe  purpose  of  getting  tbe  note 
discounted.  The  same  case,  commenting 
upon  our  long-established  law  on  this  sub- 
ject, speaks  of  it  as  peculiar  to  this  State, 
no  pan  of  the  law-merchant,  and  tbe  anom- 
alous existence  of  which  eminentiudges, 
while  admitting,  have  rceretted.  The  Stat- 
ute was  doubtless  intended  to  deliver  our 
law  from  its  anoqialons  position,  and  bring 
it  into  harmony  with  tbe  law-mcrrbant  as  it 
is  interpreted  in  the  groat  commercial  centcis 
of  our  country  with  which  we  arc  connected 
in  business  transactions,  involving  the  daily 
exchange  of  notes,  bills,  and  all  manner  of 
negotiable  securities.  Tbe  Statute  is  before 
13L.  R  A. 


this  court  for  the  first  time,  and  we  have 

f;iven  it  tbe  consideration  commensurate  to 
ta  importance.  Under  it,  it  is  at  once  ap- 
parNit  that  the  blank  indorsement  of  a  ne- 
gotiable or  non -negotiable  note  by  a  pcrsm 
who  is  neither  Its  maker  nor  payee,  wh^hor 
before  or  after  Its  indorsement  by  tbe  payees 
no  longer  imports  a  contract  that  the  indorser 
win  pay  the  note  If,  on  the  use  of  due  dili- 
gence, it  is  not  collected  of  the  maker.  It  la 
no  longer  a  conbact  of  guaranty.  But  it 
imports,  as  between  such  indorser  and  tbe 
payee,  or  subsequent  holders  thereof,  a  con- 
tract of  an  ordinary  Indorsement  of  negotiable 
paper,  which  is,  by  tbe  law-merehant  a 
contract  for  payment  conditioned  on  due 
presentment  to  the  maker  for  payment  and 
due  notice  of  dishonor.  Tbe  full  contract 
which  the  general  commercial  law  implies 
from  tbe  indorsement  of  a  negotiable  promis- 
sory note  on  the  part  of  the  Indorser,  with 
and  In  favor  of  the  indorsee,  and  every  sub- 
sequent "bolder  to  whom  the  note  is  trans- 
ferred, is  (1)  that  tbe  instrument  itself,  and 
tbe  antecedent  signatures  thereon,  are  genu- 
ine; (3)  that  he  (tbe  indorser)  has  a  good 
title  to  the  instrument ;  (8)  that  he  Is  com- 
petent to  bind  himself  by  the  Indorsement  as 
indoreer ;  (4)  that  the  maker  Is  competent  \a» 
bind  himself  to  the  payment,  and  will,  upon 
due  presentment  of  uie  note,  pay  it  at  matur- 
ity, or  when  It  is  due:  (5)  that  if,  when 
duly  presented,  It  is  not  paid  by  tbe  maker, 
he  (the  indorser)  will,  upon  due  and  reason- 
able notice  given  him  of  tbe  dishonor,  nay 
tbe  same  to  the  indorsee  or  other  holder. 
Story,  Prom.  Notes,  §  136.  Into  this  con- 
tract, under  our  Statute,  the  indorser  of  a 
note,  either  negotiable  or  non-negotinblt . 
though  a  stranger  thereto,  impliedly  oHness, 
as  between  himself  and  the  payee  or  aubse  - 
quent  holder. 

Thus  far  there  Is  no  difficulty,  and  it  ig 
evident  that,  prima  facie  at  least,  the  de- 
fendant is  an  ordinary  indorser,  and  not  a 
guarantor  of  tbe  notes.  But  the  facts  in  this 
case  require  us  to  consider  the  provision  of 
the  Statute  tliat  the  indorsement  therein 
mentioned  shall  import  acontractof  ordinary 
indorsement  between  the  parties  named, 
whether  it  stand  before  or  after  the  indorse- 
ment by  the  payee.  Here  the  plaintiffs  in- 
dorsed tbe  note  after  the  defenaant,  and  the 
order  of  their  names  upon  it  accords  with 
the  fact.  Such  an  indorsement  falls-witbin 
what  Bigelow,  J.,  in  CUipp  v.  Rice,  13  Gray, 
403,  calls^an  anonmlous  class  of  cases,"anil 
which  the  text-books  generally  call  "irregu- 
lar indorsements."  It  is  impossible  to  har- 
monize the  existing  decisions  in  respect  to 
the  import  of  such  an  indorsement.  Tbey 
arc  very  numerous,  diverse,  and  conUicting. 
Our  statute  may  render  much  of  the  discus- 
sion uf  other  jurisdictions  valueless  to  us 
except  as  a  guide  to  its  construction,  if,  upon 
cxaniinaliou,  its  language  should  appear 
ambiguous.  Does  tbe  Stututo,  tlien,  intend 
to  go  any  further  than  simply  to  declare  that» 
irrespective  of  tbe  position  of  bis  name,  a 
third  per8i>n  who  puts  his  name  on  tbe  Inck 
of  a  note  is  to  be  held  as  an  ordinary  Indorser, 
and  not  aa  a  guarontorT ,  Or  do  the  other  pro- 
Tlyions  clearlv  indicate  a  purpose  to  leave 
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DO  question  oi>en  wbich  would  turn  upon 
HxB  relative  position  of  Uie  Indorsements,  and 
to  pioTide  that  such  third  party,  thpugh  in- 
dorsing before  and  above  the  payee,  is,  never- 
tbelras,  qaoad  him  and  subsequent  holders, 
impliedly  an  Indoraer  precisely  In  the  order 
in  which  he  stands  upon  the  note?  We  un- 
hesitatingly incline  to  the  latter  construction. 

The  language  of  the  Statute,  standing  by 
itMlf,  ano^also  as  construed  In  .the  light  of 
the  greater  weight  of  authority,  seems  to 
leave  no  room  for  do'Ubt.  Daniel,  In  his 
vork  on  Negotiable  Instruments,  treating  of 
the  various  decislona  relating  to  the  transfer 
of  notes  by  indorsement,  says  (sec.  718)  : 
"When  nothing  appears  but  the  instrument 
itself,  bearing  a  third  person's  name  before 
the  payee's,  m  a  suit  by  the  Indonee  of  the 
payee,  the  Question  next  arises,  What  is  to 
be  presumea  to  have  been  the  contract  and 
liability  of  such  a  person?  It  will  be  pre- 
sumed, In  the  first  place,  from  the  fact  that 
tlie  name  is  before  that  of  the  payee  in  order, 
that  it  was  placed  there  before  nls  In  fx^nt 
of  time,  and  was  placed  upon  the  note  in  its 
inception  with  a  view  of  strengthening  its 
credit  with  the  payee,  and  inducing  hfm  to 
take  It ;  and,  for  the  reason  that  such  third 
person  never  was  the  legal  holder  of  the 
paper,  it  is  held  by  a  number  of  autboritics 
tfaat  he  cannot  be  deemed  an  indorser,  and 
most  be  regarded,  prima  facie,  as  a  joint 
maker.  By  others  it  is  held  that  he  is  prima 
^ie  a  surety  or  guarantor,  using  those  terms 
u  the  equivalent  of  joint  maker;  otliers 
cmsider  that  he  Is  prima  facie  only  second- 
arily liable  as  a  guarantor  ;  while  very  many 
regard  him  as  assuming  the  liability  of  a 
second  indoraer.**    "But."  says  the  author 

714) ,  "  it  would  seem  to  us  that  such  a 

^rty  ought  to  be  regarded  aa  first  Indorser. 
he  Intended  to  be  second  Indorser,  he 
should  have  refrained  from  putting  bis  name 
on  the  note  until  it  was  first  Indorsed  by  the 
payee.  Bv  placing  It  first  he  enables  the 
payee  to  place  his  own  afterwards ;  and  prima 
ncie  the  facts  would  seem  to  indicate  such 
Intention.  There  Is  nothing  In  the  objection 
that  there  is  no  title  In  him  to  Indorse  away. 
Prior  parties  could  not  be  sued  without  the 
payee's  indorsement;  but  he,  being  an  In- 
dorser, can  be  sued  by  anyone  deriving  title 
onder  him.  In  fact,  liIs  position  seems  to 
render  his  liability  strictly  analogous  to 
that  of  the  drawer  m  a  bill  upon  the  maker 
ID  favor  of  the  payee ;  and  so  to  regard  It  sim- 
plifies, BS  it  seems  to  us,  a  quesuon  which, 
nnleas  such  analogy  be  followed,  is  exceed- 
ingly complicated  and  dimcult."  "When 
(1 716)  the  note  is  sued  upon  by  the  payee, 
it  is  held  that  the  ideatof  the  party  >>efore 
him  being  bound  as  an  Indorser  Is  excluded. 
Bat  this  doctrine  does  not  seem  to  us  cor- 
net The  indorsement,  it  is  true,  is  an  irreg- 
Diarone;  but  It  is  quite  similar  to  a  bill 
ilrawn  by  the  indorser  on  the  maker,  and  to 
follow  that  analog  In  all  regards  seems  to 
nstiie  simplest  and  most  reasonable  solution 
of  the  que8t.ion.  And  there  are  a  numtier 
ol  cases  which  regiutl  such  a  party's  liability 
u  prima  facie  that  of  an  Indorser."  Jv^ 
Story,  discussing  the  various  decisions 
cmcemlng  irregalar  IndorseDients.  says : 
ISUB.  A. 


"When  the  note  is  negotiable,  and  Is  in- 
dorsed In  blank  b^  a  third  person,  not  being 
l^e  payee  or  a  pnor  indorsee  ttienot,  there, 
in  the  absence  of  any  controlling  proof,  it  is 
presumed  that  such  person  means  to  bind 
himself  In  the  character  of  an  Indoraer,  and 
not  otherwise,  and  precisely  In  the  order  and 
manner  In  which  he  stands  on  the  note.  If 
the  note  is  not  negotiable,  and  the  Indorse- 
ment In  blank  ia  not  a  part  of  tlie  original 
transaction,  bnt  sabseQuently  made,  then,  in 
the  absence  of  the  like  controlling  proofs, 
it  is  deemed  a  mere  guaranty,  and  the  in- 
dorser liable  only  as  guarantor."  Story, 
Prom.  Notes,  g  480. 

Randolph,  In  his  recent  treatise  on  Com- 
mercial Paper,  goes  extensively  into  Uie  sub- 
ject of  irregular  indorsements.  Presuming 
that  It  Is  a  matter  of  frequent  occurrence,  in 
the  United  States  especially,  that  one  who 
is  neither  maker  nor  payee  of  a  note  places 
his  name  on  the  back  of  it  at  the  time  of  its 
in(^tion,  he  says  the  legal  effect  of  such 
indorsements  has  been  much  discussed  and 
Tartously  decided.  He  discusses  the  numer- 
ous cases  which  follow  the  Massachusetts 
rule,  and  hold  such  indorser  to  be  a  joint 
maker,  though  now,  by  Statute  of  1882,  he 
is  entitled,  like  an  indorser,  to  notice  of  dfs-' 
honor ;  the  also  numerous  cases  which  hold, 
as  did  our  courts,  such  an  Indorser  to  be  a 
guarantor ;  and  the  caaea,  in  opposition  to 
both  of  these  views,  which  hold  that  such 
Indorser  contracts  and  becomes  liable  as  an 
indorser,  his  position  on  the  tiark  of  the  note 
Indicating  that  Intention.  In  California  and 
Dakota,  he  adds  (§  886),  "he  is  now  by  stat- 
ute liable  as  an  indoreer  to  the  payee ;  nnd 
so,  by  a  recent  Statute  in  Connecticut, 
whether  the  note  Is  negotiable  or  not,  and 
whether  he  indorses  before  or  after  the  payee.  ** 
Bandolph,  Com.  Paper,  §  899,  rt 

In  MaU  V.  Neae&mb,  7  Hill,  416.  it  was 
held  that  one  who  writes  his  name  in  blank 
on  the  back  of  a  negotiable  note  before  the 
payee  indorses  the  same  Is  not  liable  as  maker 
wx  as  guarantor;  thus,  says  Woodruff.  J., 
in  Hahn  r.  BuU,  4  E.  D.  Smith,  670,  over- 
ruling all  the  previous  cases  to  that  effect. 
It  was  also  held  in  Hali  t.  Newcomb,  that  tlie 
person  so  writing  his  name  could  be  held 
liable  to  such  payee  as  indorser.  Sipiet  v. 
GOmffre,  1  N.  Y.  822,  is  to  the  same  effect. 
In  Mmre  t.  Cfrm,  19  N.  Y.  3S7,  it  was  held 
that  one  who,  for  the  accommodation  of  the 
maker.  Indorses  his  note  payable  to  the  order 
of  a  third  person.  Is  liable  thereon  to  such 
payee  as  indorser.  In  that  case,  as  in  the 
one  at  bar,  the  third  party  indorsed  the  paper 
before  It  was  indorsed  by  the  payee.  Thus 
it  would  api>ear  that  in  New  York  the  result 
reached  by  our  Statute  was  reached  through 
the  courts  Instead  of  through  the  Legislature. 
The  authorities  quoted,  by  showing  the  var- 
ious pCMltlons  which  have  been  taken  respect- 
ing the  matter  under  consideration,  throw 
light  not  only  upon  the  presumed  Intention 
of  the  Legislature  in  passing  the  statute,  and 
the  interpretation  which  riiould  be  given  It, 
but  show  also  the  Impossibility  of  harmmlz- 
Ing  onr  law,  under  any  interpretation  of  it, 
with  the  law  of  all  onr  neighboring  States. 
From  this  examination  of  the  authonties  we 
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feel  t]>e  more  assured  In  holding  that  the  de- 
fendant, tn  the  case  at  bar,  upon  the  show- 
ing of  tiie  note  itself,  Is  an  ordinary  Indorser, 
ana  may  be  he\A  as  such  by  the  plaintiff, 
who  is  payee,  and  whose  name  appears  as  an 
indorser  subsequent  to  that  of  the  defendant. 
80  much  for  the  contract  which  the  Statute 
imports. 

A  third  question  remains,  namely,  whether 
the  contract  which  the  Statute  imports  can 
be  varied  by  parol  evidence,  and,  if  so,  when 
and  how.  The  general  expressions  scattered 
tliroueh  our  reports,  consequent  upon  our 

fieculTar  law  respecting  the  contract  prima 
acle  implied  by  the  iDdorsement  of  a  note 
by  a  stranger,  make  it  a  little  difficult  to  give 
an  answer  that  shall  at  first  sight  appear  con- 
sistent with  some  of  our  decisions,  or  rather 
with  some  of  the  expressions  used  in  some 
of  our  decisions.  Indeed,  the  principle  in- 
volved has  been  variously  decided  in  differ- 
ent jurifldlctions  and  st  different  times  in  the 
same  jurisdiction.  In  BitUUe  v.  Stevrnt,  33 
Coon.  378,  after  stating  the  contract  which 
the  law  implies  from  the  blank  indorsement 
of  a  note  by  a  stranger,  the  case  holds  that 
this  implication  Is,  however,  only  prima 
facie,  and  will  yield  to  proof  of  the  real 
character  of  the  contract.  Notes  so  indorsed, 
it  says,  have  not  tlie  sanctity  of  ordinary  ne- 
gotiable Daper,  and  do  not  fall  within  the 
rules  of  the  law-merchant.  Any  person  tak- 
ing them,  therefore,  is  put  upon  an  inquiry 
as  to  the  real  character  of  the  contract.  In 
Beckmtk  v.  Angell,  6  Conn.  816,  a  third  party 
wrote  bis  name  on  the  back  of  a  non-negotia- 
ble note,  under,  as  he  claimed,  a  special 
parol  agreement  with  the  payee.  It  was  de- 
cided that  he  might  prove  the  si>ecial  agree- 
ment when  sued  by  the  payee.  The  couit 
said:  "The  undertaking  of  an  indorser  is 
always  collateral,  unless  miade  otherwise  by 
a  special  agreement.  But  the  defendant  was 
not  an  indorser,  because  be  was  neither  prom- 
isee nor  indorsee.  His  contract  was  tiiereforc 
necessarily  special,  and  whatever  the  parties 
chose  to  make  it." 

It  appears  from  these  and  other  cases  which 
might  be  cited  that  parol  evidence  has  been 
admitted  to  prove  the  real  contract ,  entered 
into  by  a  third  party  when  he  made  a  blank 
indoraumeut  of  a  uote,  because  such  biank 
Indorsement  only  prima  facie  implied  a  con- 
tract of  guaranty  ;  and  because,  being  anom- 
alous, and  not  the  ordinary  indorsement  rec- 
oguized  by  the  luw-merchant,  it  possessed 
none  of  its  sanctity,  but  was  its  own  sulH- 
ciuut  notice  of  ita  irregularity.  But  our 
courts  have  not  failed  to  recognize  and  up- 
hold ttie  sanctity  of  a  regular  indorsement. 
The  law  on  that  subject  was  adiuirably  stated 
by  Butler,  Ch.  J.,  in  Daie  v.  Omr,  38  Conn, 
lo.  That  case  held  "that  tlic  contract  im- 
plied by  law  from  a  blank  indorsement  of  a 
negotiable  note  before  its  maturity  by  the 
payee  is  as  certain  and  absolute  as  if  written 
out  in  full,  and  parol  evidence  is  not  ad- 
missible to  contradict  it.  This  rule  is  ap- 
plicable between  indorser  and  indorsee,  and 
It  is  not  competent  for  the  former  to  prove  a 
contemporaneous  naked  agreement  that  an 
unresb'icted  indorsement  should  be  operative 
as  a  restricted  one  only,  in  bar  of  au  action 
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by  the  latter. "  "  There  are, "  savs  the  opin- 
ion, "  four  classes  of  cases  in  which,  as  ex- 
ceptional cases,  and  as  between  the  original 
parties,  indorser  and  indorsee,  anv  relation, 
antecedent  agreement,  or  state  of  facts,  from 
which  a  controlling  equity  arises,  may  be 
pleaded  and  provea  by  parol  In  bar  of  an 
action  on  the  warranty.  Thus  the  relation  of 
principal  and  agent  may  be  shown,  for  the 
agent  takes  no  title  or  warranty  from  the  in- 
dorser, but  holds  as  agent.  So,  tecoadly^  it 
may  be  shown  that  the  note  was  indorsed  to  the 
bolder  for  some  special  purpose,  and  is  holden 
in  trust,  as  where  it  Is  indorsed  and  delivered 
for  collection  merely.  .  .  .  Tltirdly,  the 
relation  of  principal  and  surety  may  b» 
shown,  and  that  the  indorsement  was  made 
at  the  request  and  for  the  accommodation  of 
the  immediate  indorsee;  for  the  equity  of 
the  relation  forbids  the  enforcement  of  the 
contract.  Such  was  the  case  of  Oite  t. 
^vlding,  34  Conn.  S78.  Bo.  fmrthly,  it 
may  be  shown  that  Uiere  was  an  equity  aris- 
ing from  an  antecedent  transaction,  includ- 
ing an  agreement  that  the  note  should  be 
taken  in  sole  reliance  on  the  responsibility 
of  tlie  maker,  and  that  it  was  indorsed  ia 
order  to  transfer  the  title  in  pursuance  of  sucU 
agreement,  and  that  the  attempt  to  enforce  it 
is  a  fraud.  Such  was  Downer  v.  Chndrnmsk, 
86  Conn.  39.  These  exceptions  illustrate  the 
rule." 

In  Allen  v.  Eundle,  4S  Conn.  538,  the  de- 
fendants had  signed  a  writing  on  the  baclt 
of  the  note,  as  follows :  "  For  value  recei  vetl, 
we  jointly  and  severally  guaranty  the  within 
note  good  and  collectible  until  paid."  Held, 
that  It  could  not  be  sltown  by  parol  th^  the 
defendants,  though  In  form  guarantors.  In 
fact  undertook  thereby  to  obligate  tliemsej  ves 
to  pay  the  note ;  nor  that  tJiey  made  at  the 
time  a  verbal  promise  to  pay  the  debt.  The 
court  says:  "There  is  an  anomalous  class  of 
cases  where  a  third  person,  neither  payee  nor 
maker,  puta  his  name  on  the  back  of  a  note 
before  its  Indorsement  by  the  payee,  where 
by  parol  evidence  such  person  may  be  held 
liable  either  as  original  promisor,  guarantor, 
or  indorser,  according  to  the  nature  of  the 
transaction  and  the  underst-anding  of  the 
parties.  [Citing  cases.l  But  in  all  the&e 
cases  tlie  fodorsement  is  in  blank,  and  there 
is  no  written  contract,  and  none  ts  definitely 
implied  by  law  from  the  indorsement.  In 
cases  of  blank  indorsements,  where  the  con- 
tract is  implied  by  law,  it  has  tbe  Siime  effect 
as  if  written,  ami  jiarol  evidence  is  not  ad- 
missible to  contradict  or  vary  it.  The  Su- 
preme Court  of  Massachusetts,  in  tbe  recent 
case  of  Allen  v.  Brown,  1S4  Mass.  77.  held 
that  parol  evidence  was  not  admissible  to 
show  that  indorsers  who  indorsed  a  promis- 
sory note  before  delivery  to  the  pajee  "Were 
accommodation  indorsers  and  sureties  only." 
Id  Story  on  Promissory  Notes.  §  l  ^'l.  W'te  x, 
muiiv  ciises  are  cited  to  tbe  point  that  the 
contract  implied  by  law,  from  a  regular  in- 
dorsement, is  as  certain  as  If  it  were  expressed 
io  writing,  and  ^rol  evidence  is  not  admit- 
ted to  vary  it.  To  the  same  effect  Be(>  Dan- 
iel, Xeg.  Inst.  §  717  et  aeq.  In  Baodolpb 
00  Commercial  Paper,  where  much  attention 
ia  given  to  the  subject  throughout  the  work. 
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itissUted  (S778)  that  most  authorities  hold 
Uiat  Uw  impficatioiu  ud  intendmeDts  which 
the  Uw*merchant  hu  attached  to  blank  in- 
donementfl  of  negotiable  oonunercial  paper 
reader  them  express  and  complete  contracts 
which  cannot  be  explained  or  varied  by  parol. 
Bee  also  3  Parsons.  Notes  &  Bills,  p.  28, 
cbap.  1,  §  $. 

Now,  under  our  Statute,  the  blank  Indorse- 
ment of  a  negotiable  or  non -negotiable  note, 
by  a  person  who  is  neither  Ita  maker  nor  its 
ptyee  before  or  after  the  indorsement  of  such 
note  by  the  payee,  can  no  longer  be  classed 
ss  an  anomalous  or  irregular  indorsement, 
nor  will  the  rules  applicable  to  such  in- 
dorsements any  longer  apply.  They  cease 
to  exist  as  the  reason  for  them  ceases.  By 
the  very  terms  and  force  of  the  Statute  sutm 
IB  indorsement  becomes,  to  all  Intraita,  a 
Rfular,  ordinary  indorsement,  and  the  rules 
applicable  to  the  regular  indorsement  of 
oegotiable  paper  apply.  Evidently,  then, 
the  judgment  rendered  by  the  court  below 
for  the  plaintiffs  in  this  case  was  correct. 
The  defendant's  case  comes  within  none  of 
the  exceptims  named  In  Dale  t.  Oear,  auttra. 
It  comes  nearest  to  the  third  exception.  'But 
in  the  case  of  Gate  v.  SpaulMng,  £4  Conn. 
578,  given  as  an  example  of  what  was  covered 
by  that  exception,  the  note  was  only  appar- 
ently cmnmercinl  paper,  regularly  indoreed. 
Id  fact,  the  defendant,  a  stranger  to  the  note, 
indorsed  it  in  blank  at  the  request  of  the 
plaintiff,  who  afterwards  Indorsed  It  over 
the  defendant's  mime,  and  procured  it  to  be 
discounted  at  Uie  bank.  As  between  the 
parties  it  was  the  case  of  a  note  Indorsed  in 
blank  by  a  stranger,  the  prima  facie  import 
of  which  was  that  the  indorser  would  pay  It 
if  it  could  not  be  collected  of  the  maker  by 
the  use  of  due  diligence.   But  the  law  per- 


mitted the  defendant  to  show  the  real  con- 
tract, and  he  proved  that  his  indorsement 
was  intended  as  security  for  the  bank  only, 
and  was  made  because  the  bank  would  not 
discount  the  note  for  the  plaintiff  on  the 
security  of  the  maker  alone,  but  required  an 
indorser.  So  the  plaintiff,  who  was  the 
payee,  and  the  first  indorser  In  order  of 
names,  though  second  in  order  of  time,  failed 
to  recover.  In  the  case  at  bar  the  defendant 
indorsed  the  notes  In  the  presence  of  their 
maker  and  the  plalntlfo  before  they  were 
delivered.  Th^ra  was  no  conversation  at  that 
time  in  relation  to  such  indorsement,  nor 
ever  any  between  the  plaintiffs  and  defendant 
in  relation  thereto,  nor  any  evidence  of  any 
agreement  between  them  different  from  that 
which  the  law  imports  from  the  blank  in- 
dorsement of  the  defendant  under  the  cir- 
cumstances  stated.  Such  circumstances  cer- 
tainly indicate  that  the  indorsement  wa» 
made  for  the  security  of  the  plaintiffs.  At 
their  maturity  the  notes  were  duly  present- 
ed for  payment,  but  were  not  paia.  Due 
notice  of  their  dishonor  was  given  to  the 
defendant,  and  subsequentlr  this  suit  was 
bronght.  We  see  no  sufficient  reason  why, 
under  the  Statute,  the  defendant  must  not 
Ik  held  as  an  ordinary  indorser  of  negotiable 

f taper.  As  the  law  now  stands,  if  a  party 
ntcnds  to  contract  only  as  second  indorser, 
he, should  see  to  it  that  the  location  of  his 
name  accords  with  such  intention.  If  he 
Intends  to  contract  as  guarantor,  or  to  make 
any  different  contract  tttmn  that  of  an  ordi- 
nary indorser,  he  should  write  it  out  above 
his  signature. 

Th^  ia  no  ffrror  in  the  judgment  appealed 
from. 

The  oCber  Judges  concurred. 


NEBRASKA  SUPREME  COURT. 


NicboUs  WULLENWABEB  et  of. 
« 

Michael  DUNIGAN  et  ai,,  Appta, 
AO  Neb.  877.) 

*l*  A  proposition  io  iwoe  bcmds  to  » 
nUway  company  la  IntlMaatvre  of  a 
eootrmet*  upon  ihe  aooeptance  ot  which  both 
putles  are  bound  by  the  agree  men  t. 

S.  Where  certain  petitioners  were  In- 
doeed  to  sign  a  petition  caUlnff  an  election 
io  K.  Townohip.  Seward  County,  upon  ttia  repre> 
•artattcms  of  an  aoent  of  the  railway  oompany 
tkst  the  depot  would  be  located  on  section  18  of 
aiid  townsbfp,  when  in  fact  the  depot  was  atter- 
wards  located  In  section  17,— HcI<I.  that  the  com- 
pany was  bound  by  the  representations  or  Its 
■Rflots,  and  that  persona  who  had  been  deceived 
thereby,  and  indnced  to  stgn  the  petitloo,  micht 
M  op  awA.  facta  to  enjoin  the  IsButng  of  the 
boBdsi 

•Head  notes  by  the  Oocni, 

Vom— Tor  power  to  tone  railroad  aid  bonds,  see 
Chatlil(mT.tHibaqae*xr.W.B.Oo.  (lowuSL. 
B>A.failfMf«. 

UL.R.A, 


8.  At  least  fifty  freeholders  reaMent  of 

the  township,  etc.*  mnst  a  petition 

to  tbe  county  commiBBionerB  requesting  them  to 
call  an  eleotion  In  said  township  for  the  purpose 
ot  votinfr  aid  for  a  railway.  .  Without  b  petition 
so  siiroed  by  the  fnll  numlmr  required  the  com- 
mstfonen  have  no  JurtsdlotlOD. 

(On  roheorincu 

4,  Where,  in  the  ecmrse  of  the  canvass- 
ing and  elec:tioneerincf  to  induccasufQcicnt. 
number  of  freeholders  of  a  certain  tout  d  to  iie- 
oome  slimerB  of  a  petitloo  to  tbe  county  boiu-d 
for  an  election  for  the  issuance  of  bonds  to  tie 
donated  to  a  railroad  company,  certain  reprewii- 
tatlons,  promises,  and  indncements  were  falfwiv 
and  fraudulently  made  and  held  out  by-tbe  mil- 
road  company  to  such  freeholders,  and  which  re- 
sulted in  such  freeholdera  becoming  aigners  to 
said  petition,— /iTeltl,  that  such  reprf^ciitationN, 
promises,  and  Inducements,  although  made  at  u 
time  and  meeting  previous  to  the  time  at  wliich 
said  freeboMefB  became  signers,  were  nevurlhe> 
lees  a  part  of  the  res  gttAa. 

6.  Where  two  a^nts  of  a  rallroiad  com* 
pany  were  engaged  la  the  common 
purpose  of  soliciting  the  freeholdors  of  a  town 
to  become  signers  to  a  petitloo  fur  the  ciiiJiiig  of 
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«n  rieottoo  to  rote  hoadt,  wnH  one  of  Mid  Agents 
made  oertidn  pledsea  and  promises,  sod  held  out 
certain  Inducements,  to  said  freeholders,  who 
•hortlr  afterwards  were  hj  the  other  of  the  said 
■cents  presented  with  said  petition,  and  signed 
the  same,— Held,  tbatsuoh  pledgee,  promisee,  and 
tnduMmttnts  wenapMtof  tlierM0ei((a. 

(I>eoeml>erfl;UMU  i 

APPEAL  by  defeDdants  from  a  decree  of  the 
District  Court  for  Seward  Oountj  enjoin- 
ing the  issuance  of  certain  raiboad  am  bonds. 

Amitned. 

The  facts  are  fully  stated  in  the  opinioiiB. 

Hestri.  D.  G.  McKUUp  and  Oeorfe  W. 
Post*  for  appellants: 

None  of  tlie  representations  were  made  by 
Qoehner  while  eoliciting  aigners  to  the  peti- 
tioD  or  while  he  had  the  petition  fm  that  pur- 
pose, and  no  represeotations  appear  to  have 
been  made  at  or  about  the  time  of  signing;  and 
we  insist  that  in  such  case  the^  are  not  a  part 
of  the  ret  gata  and  are  Inadmissible 

Mechem.  Ag.  ^  7U,  7i9,MU. 

All  Goeliner  ever  told  any  of  the  wftnesees 
was  merely  where,  in  his  judgment,  the  depot 
would  be,  and  this  could  not  have  misled,  and 
was  not  relied  on. 

Montgomerjf  8.  R  Co.  t.  Maiihtm,  T7  Ala. 
3B7;  Hecfaem,  Ag.  %  748. 

A  iKtson  dealing  with  an  agent  if  bound  to 
Inquire  aa  to  bis  authority. 

y/hedef  t.  FUatm/mik.  7  Neb.  S70. 

Ooehner's  promise  to  locate  a  depot  at  any 
particular  place  Is  Insufficient  to  Invalidnte  the 
signioe  of  the  petition  as  a  fraudulent  repre- 
sentation cannot  be  predicated  on  a  promise 
not  performed. 

PtrkiM  T.  LouffM,  6  Neb.  328;  Bx  parU 
Jl^her.  18  Wend.  OOV;  Long  t.  Woodman,  68 
He.  49;  OroM  v.  Bodgea,  55  Pa.  504;  Ranney 
T.  People,  23  N.  Y.  417;  Com.  v.  Brmneman, 
1  Sawle,  811;  1  Wood,  Railway  Law,  pp.  112- 
114,  120;  Martin  v.  Peniaeola  ds  O.  &  Co.  8 
Fla.  870;  VMtburgh  B.  Co.  t.  McEean,  12 
La.  Ann.  68^;  Garlide  Evantnlte,  1.  d  C. 
8.  L.  R.  Co.  18  lod.  477;  Mimuirfn,  0.  it 
Bed  Siter  B,  <h.  t.  Orm,  20  Ark.  m. 

The  repreeentations  must  have  been  made 
positively  aa  an  ascertained  and  existing  fact 
and  so  believed  to  be  such  existing  fact,  and 
must  be  clearly  and  distinctly  proved  as  al- 
leged in  the  petition. 

Mechem,  Ag.  ^  748,  and  n<ae»;  1  Wood, 
Railway  Law,  110,  111,  mte  6. 

The  railroad  company  did  not  chooae  or  have 
the  right  to  choose  the  persons  to  dicnlUe  the 
petition  and  is  not  bound  tiy  representationa 
made  to  procure  signers. 

Mechem,  Ag.  g  747,  and  mU;  1  Parsons, 
Cont.p.71. 

Nor  were  the  repfflsentations  made  as  the 
reimaentatlonB  of  tbe  railroad  company,  but 
were  usually  made  as  the  individual  represen- 
tations of  Qoehner,  and  in  such  case  they 
could  not  bind  the  company,  by  reason  of  its 
claiming  the  bonds. 

Cedar  Bapid$  M.  B.  Co.  v.  Boone  County, 
84  Iowa,  51;  State  r.  I^ke  CUu,  25  Minn.  404; 
Jfattenihev,  Gateaa  A8.W.  B.  Co.  48  Wis. 
488;  iWf     Oine,  68  HI.  894. 

Defendant  railroad  company  cannot  be  beld 
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liable  in  this  suit,  by  reason  of  not  having 
adopted  and  ratt6ed  such  alleged  remesenta- 
tions  with  full  knowledge  of  their  having  beea 
nude  before  oommenoement  of  this  mlL 

Bume  v.  CampbeU,  71  Ala.  271;  Kwell'a 
Evans,  Ag.  84-71;  Mechem,  Ag.  g  760;  Coke, 
Inst.  IV.  817;  Story,  Ag.  §§  339.  240.  See 
also  Fiatteville  v.  Galena  dt  8.  W.  B.  Ot.  4S 
Wis.  498:  I6ait  Line  d  B.  B  B.  Co.  y.  Gar- 
reU,  63  Tea.  182;  Be^tut  A  M.  L.  B.  Qt.  v. 
Brooke,  80  Me.  588;  T»anaen4  r.  Im»A,  14 
Neb.  834;  Chan^rlainf.  PaineeiHe  A  B.  B.  R, 
Co.  15  Ohio  St.  335;  1  Wood,  Railway  Law, 
§  83,  pp.  70,  81. 

Oral  testimony  as  to  declflratlona  as  to  where 
a  depot  will  be  located  being  promissory  of 
something  to  be  thereafter  done,  are  generally 
r^arded  as  expressing  only  the  declarant  s 
opinion,  belief,  or  expectation,  although  lesti* 
fled  to  as  having  been  posttivdy  represented. 

Montgomery  8.  B.  Co.  v.  Mattheioi,  77  Ala. 
857,  24  Am.  &  Eng.  R.  R.  Css.  9;  1  Redtteld. 
Railways.  6th  ed.  f72,  178;  fftanklin  Oiaea  Co. 
T.  Alexander,  2  N.  H.  880,  9  Am.  Dec.  93; 
Hanover  Janttion  dk  8.  B.  Co.  v.  Grubb.  82 
Pa.  88;  EeaaeeiUe,  J.  A  0.  8.  L.  8.  Oe.  r. 
Poeq/,  12  Ind.  868;  MergauY.  ffazUhurtt  Lodge, 
58  HiKS.  665;  Oaleg  r.  PhUadelpbia  A  C.  C.  ft. 
Co.  80  Pa.  863;  Kostenbnder  v.  Peter*,  80  Pa. 
488;  Lippineott  v.  W/ittman.  88  Pa.  844;  Walk- 
er T.  Mobile  d  0.  R.  Co.  84  Miss.  245;  Union 
Hat.  Bank  v.  Hunt,  76  Mo.  489;  Biehv.  Brad- 
fimf,  17  Ind.  490;  BrewtOee  v.  Okio  1.  O.  2.  B. 
Co.  18  Ind.  68;  Hardgv.  MerrSweat/ier,  14  Ind. 
203;  Andretoa  r.  Ohio  d  M.  B.  Co.  14  Ind.  169; 
Jonee  v.  8l.  Louie,  K.  O.  d  N.  B  Co.  79  Mo. 
93;  Peere  v.  Davie,  39  Ho.  184;  Hodget  v.  Tor- 
rev,  28  Mo.  108;  Cooley.  Torts,  488-487;  1 
Story,  Bq.  g  199. 

A  party  who  had  tlie  full  means  of  detedfogf 
the  mlsrepcesentaUon  and  ascertaining  tbe 
truth  has  no  right  to  complain,  unlessaome  il- 
legal means  bare  been  resorted  to  tor  the  pur- 
pose ot  throwing  him  off  his  guard. 

WaU  T.  Siul&.  2  Ves.  &  B,  854;  1^ 
Hargrave,  10  Ves.  Jr.  505. 

Under  no  circumstances  can  Qoehoer'a  acta 
or  declarations  of  bis  own  authority,  made 
after  the  signing  of  the  petition,  be  any  evi- 
dence against  ttte  defendant  company. 

1  Qreenl.  £v.  118,  114;  Phelpe  v.  Qatrgee 
Creek  dC.BCo.m  Md.  686;  FranJdin  Bank 
V.  Penneyltania  D.  d  M.  Steam  Nae.  Co.  11 
Oill  &  J.  84;  Drake  v.  Chicago.  B.  T.  d  P.  R. 
Co.  70  Iowa,  59,  29  Am.  AEog.  R.  R.  Gas.  517. 

The  admissibility  of  the  declaration  of  an 
agent  against  his  principal  can  be  maintained 
only  where  what  tbe  agent  said  was  in  the 
transaclion  of  the  business  of  hfs  principal  and 
was  a  part  of  the  transaction  itaelf. 

McDermott  v.  Hannibal  A  P.  B.  Co.  9t  Ua 
285,  28  Am.  &  Eng.  R.  R.  Gas.  535. 

The  location  of  a  depot  was  no  part  of  the 
business  of  getting  signers  to  the  petUIoo. 

See  also  Chapman  v.  Brie  B  55  N.  T. 
584;  Oilman  v.  Eaetem  B  Co.  18  Allen,  444; 
Armil  v.  Chicago,  B.  d  Q.  B.  Co.  70  Iowa,  180, 
28  Am.  &  Eog.  R.  R.  Gas.  467;  Livingeton 
Iowa  M.  R.  Co.  96  Iowa,  566:  Fm*  r.  Bur- 
lington, C.  B.  d  M.R.  Co.  47  Iowa.  540. 

A  parol  contemporaneoua  condition  oannot 
be  ingrafted  upon  tbe  written  pelilion  by  evi- 
dence of  tbe  declaratiou  of  a  piv^  who 
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I  rii  KbowB  to  liftTe  other  antbority  than  to  dr- 
cuhdemch  pedtiwi  for  Bigoatures. 

Eut  Um  4  a.  a  t.  GamU.  S2  Tez. 
187:  JlMfCm  AT.aS.Oxv.  MeKinnn,  55 
IVz.  176;  Mmrltn  t.  AriMNwrtA.  40  K. 
558;  Jffeft^llOM*.  &  Cb.  Y.  Otntgar,  S5  lU. 
S06;  LouiniU*,  B.  A  8t.  L.  B.  Oo.  v.  J/fFoy, 
96Iod.  891;  Amdv.  BiafMe,  0. 4  P.  A.  R.  Oo. 
69  Mich.  648,  86  Am.  &  Eng.  R.  B.  Cits.  571. 
7Vwi»  T.  ./Ifuferam,  10  Mich.  857;  Bictv.  Pen- 
inMlarChib^GnmdBmidi,Ba  Hid).  87. 

Mmn.  R.  8.  NorvM  and  G«ors«  W. 
Lowl«7,  for  appellees: 

To  authorize  the  board  of  supervisors  to  call 
8  special  township  election  for  the  purpose  of 
Totinfc  IxHuls  in  a  township  in  aid  of  works  of 
ioteroal  improvements  a  petilioo  signed  by  not 
lest  than  fifty  freeholders  of  sudb  towosfaip 
must  be  presented  to  luch  hoard  ofsnpervisors, 
waias  forth  the  nature  of  the  work  cootem- 
iilaled,  etc. 

Comp.  Stat.  1889.  chap.  45,  §  14,  p.  542; 
State  V.  Babeoek,  21  Neb.  187. 

Tbe  burden  of  proof  was  upon  the  appel- 
lants (o  show  at  least  fifty  freehold  petitioners 
upon  tbe  peUUon  before  we  board  would  have 
jurisdicticRi  to  submit  tbe  questitm  of  voting 
aid  to  the  voters  of  the  town. 
.  GanSeid  r.  Smith,  84  Wia.  881:  Eldred  v. 
iMk]/.  81  Wia.  546;  Wittiam  v.  BUme*.  2 
Wu.  129. 

The  obtaining  of  the  names  of  petitioners  by 
fsbe  lepreeeDtaiioDs  to  locate  Uie  depot  would 
make  uose  who  signed  on  account  of  such 
promises  illegal  petiuoooa,  and  all  such  names 
would  have  to  be  disregarded  in  coBslderiog 
tbe  petition. 

SinnOt  V.  Motet,  88  Iowa.  25;  GurrjfY.  Jkea- 
tvr  Counts  Supr*.  61  Iowa,  71;  Hendermn  v. 
auk  Antonio  A  M.  G.  R.  Oo.  17  Tez.  560,  67 
Am.  Dec.  676;  Ownp  t.  Vnileel  Statea  Mtn. 
Oa.  7  GimtL  868. 66  Am.  Dec.  116;  WiMam  v. 
QroHt,  38  Kan.  617. 

Fulse  represeDtationa  made  to  the  electors  in 
order  t«  induce  tbem  to  vote  bonds  to  a  xallmad, 
may  be  ^own  In  aa  action  to  enjwii  the  inue 
of  the  bonds. 

SinnM  w.  lMe$,  (Turry  v.  Deeatur  Gountp 
Supn.  and  WieJAam  v.  Chant,  aupra;  MeUndy 
V.  Emu.  89  HI.  895;  aan^<»rd  v.  Hantfy,  23 
Wend.  260;  Bvrkop  T.  MUmaukeo,  18  Wis. 
481;  MeCUUan  v.  SeoU.  24  Wis.  81;  Datit  v. 
DvmoM,  87  Iowa,  47;  Vreetand  T.  Nett  Jertey 
Stone  Co.  29  N.  J.  £q.  188. 

The  relation  of  principal .  and  agent  may  be 
iofmvd  by  implication  from  tbe  acts  oi  tbe 
parties,  and  this  rule  applies  as  well  to  agents 
ctf  corporations. 

ColuftUma  Oo.  v.  Eurford,  1  Neb.  146;  New 
SmflmiMortQ.  Bee.  Go.  v.  Harrit,  ISNeb.  566; 
MeKtighan  v.  Hopkin;  19  Neb.  88;  Roger*  v. 
B^ipHe  Hardware  Oo.  24  Neb.  658. 

A  principal  must  adopt  tbe  acts  of  his  agents 
as  a  whole,  and  will  not  be  permitted  to  retain 
that  part  which  Is  heoeflcul  and  reject  that 
which  is  twt. 

Bogert  v.  Empkie  Bardxeart  Co.  mpra;  New 
England  Uotiff.  See.  Co,  v.  Bmdriekaon,  18 
Kttk  168,  and  caaa  cited. 

Maxwell*  J.,  delivered  the  opinion  of  tbe 
court: 

This  fi  ao  iKtion  to  enjoin  the  IsniiDc  of  car 
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tain  bonds  of  K.  Township,  In  the  County  of 
Seward,  and  to  have  said  uonds  canceled,  and 
delivered  up,  and  declared  null  and  void.  Tbe 
pleadina,  which  are  vety  lengthy,  need  not  be 
sat  cot  In  ttits  optnfon.  Oo  the  trial  of  the 
cause,  tbe  court  made  findings  and  rendered 
judgment  as  follows:  "Now,  on  this  S9th  day 
of  December,  1888,  this  cause,  heretofore  tried 
on  a  former  day  ol  tbe  present  term  of  court, 
and  taken  under  advisement,  came  on  for  doois> 
ion  and  jodnuent,  and  tbe  court,  bring  now 
fully  adroed  In  the  premises,  does  find  the 
Issues  joined  In  favor  of  the  plaintiffs;  and  that 
the  iDjnnction  heretofore  allowed  and  granted 
and  issued  herein  ought  to  be  made  perpetual; 
and  that  the  bonds  now  nnder  cnstody  of  tbe 
court,  in  tbe  hands  and  keeping  of  S.  C.  I^nng- 
worthy,  ought  to  be  cnncelea,  and  hrid  for 
naught;  and  that  the  said  colmable  and  the 
apparent  record  nf  tlie  proceedings  of  tbe  hnnrd 
of  supervisors  of  Seward  County,  recorded  in 
Commissioner's  Record  No.  4,  pp.  94  to  98,  in- 
clusive, and  on  pages  137  to  181,  so  far  as  the 
same  relates  to  the  calling  of  ao  election,  and 
the  voting  of  bonds,  in  said  E.  Towmhip,  is 
incorrect,  unauthorized,  and  ought  to  be  can* 
celed,  set  asUe,  and  held  for  nsnght.  It  is 
therefore  by  tbe  court  considered,  ordered,  and 
adjudged  that  the  said  bonds,  and  the  propoei* 
tion  for  their  issue,  and  tbe  election  held,  and 
proceedings  luid  and  done  in  pursuance  there* 
to,  in  reference  to  the  issue  of  said  boads  of  E. 
Township,  in  Seward  County,  Neb.,  were  un- 
antborizM  hj  law  and  void,  and  that  tbe  same, 
and  all  proceedings  of  the  said  board  of 
supervisors  in  reference  thereto,  be  held  for 
naoght;that  the  said  defendanta,their8uooes8orB 
in  office  or  assigns,  are  perpetually  enjoined  and 
restniioed  from  delivering  or  authoriziog  tbe 
delivery,  in  any  capaciiy  whatever,  of  tbe  said 
bc»ds»  or  any  of  them,  to  the  said  defendant 
railroad  company.andftomnegtrtiatfaigortraDe- 
ferring  tbem,  or  Miy  of  tbem,  at  any  time,  and 
tbe  said  defendant  railroad  company,  itsofltoers. 
assigns,  agents,  and  sncceaaors,  are  each  of 
(hem  restrained  from  receiving.  cialmiDg,  as- 
signing, or  negotiating  said  bonds,  or  any  of 
tbem,  and  from  in  eny  way  holdhig  the  same 
to  be  valid;  that  the  said  board  of  supervimra 
and  county  clerk,  and  their  suocessots  in  oltioe. 
are  aevemlly  enjoined  and  restrained  from 
signing,  authenticating,  or  In  any  way  vslidat- 
tog,  said  election  canvass  on  the  question  sub- 
mitted at  said  special  electira,  oi  tbe  record  of 
said  proposition  submitted,  <n-  tbe  record  of 
the  bwrd  of  supervisorB  tberem.  and  from  ia 
any  way  giving  color  of  validity  of  said  pro> 
ceedings.  or  any  at  tbem.  and  from  recognixiog 
in  any  way  the  same  to  be  valid." 

To  autborize  a  precinct,  town^ip,  or  villago 
to  issue  bonds,  the  Statute  requires  "a  petition 
signed  by  not  less  than  fifty  freeholders  of  tbe 
precinct,  township,  or  village  to  be  presented 
to  the  county  commissioners,  or  board  author* 
tzed  by  law  to  attend  to  tbe  bunness  of  the 
county  within  which  such  precinct,  township, 
or  village  Is  Biluated.  Said  petition  shnll  set 
forth  tbe  nature  of  tbe  workocmtemplated,  the 
amount  of  tbe  bonds  sought  to  be  voted,  the 
rate  of  interest,  which  shall  in  no  event  exceed 
eight  per  cent  per  annum,  and  the  dale  when 
tbe  principal  and  interest  »hail  become  due; 
and  the  nul  petitioners  shall  glTe  bond,  to  be 
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ftpproT«d  by  tiie  Coaoty  commiBsiotierB,  tor  the 
paymeot  oC  tbe  expenses  of  tbe  election,  in  the 
event  tbat  tbe  propositioD  shall  fail  to  receive 
a  two-thirdB  oiajoii^  oi  tbe  votes  cost  at  the 
election."  It  Bppean  from  tbe  record  itM 
flfiy  persons  did  sfep  the  petitioo.  and  that 
IbmapOD  tbe  election  was  duly  called  and 
beU,  and  tbe  bonds  declared  carried.  This 
election  appears  to  have  been  held  before  the 
depot  in  tbe  Township  of  K.,  Seward  Ck)unty, 
was  located.  There  is  a  large  amount  of  testi- 
in<»iy  in  tbe  record  tendinj^  to  show  that  a 
oonmderable  number  of  tbe  signers  of  the 
petition  were  induced  to  sign  the  same  hj  rep 
reseotattoDS  of  tbeafieolaof  the  railroad  com- 
pany that  a  freight  and  passenger  depot  on  ihe 
line  of  said  railroad  would  be  located  upon 
section  16  of  said  township.  Tbe  depot  finally 
was  locnted  upon  section  17  of  said  township. 
A  proposition  to  issue  bonds  to  aid  in  tbe  con- 
struction of  a  railway  ia  in  tbe  nature  of  a 
contract,  nhicb,  when  afwepted,  is  binding 
upon  the  respecuve  paxtlea;  bence.  If  tbe  etec- 
tora,  tbrouKb  false  or  f iHuduIeo  t  representations, 
faave  been  induced  to  vote  bonds  to  aid  in  tbe 
construction  of  sticb  rnilway,  a  court  of  equity, 
in  a  proper  case,  will  grant  relief.  (Miry  v. 
Jkcaiur  County  Supra.  61  Iowa,  71;  Binnett  v. 
NoU»,  88  Iowa,  35:  Henderatm  v.  Ban  Antonio 
^  M.  Q.  E.  Co.  17  Tel.  560,  67  Am.  Dec.  675; 
■Crvmp  T.  United  Statea  Min.  Co.  7  Gratt.  863, 
56  Am.  Dec.  116;  Wiekftam  v.  GranC,  28  Kan. 
-517. 

Where  parties  have  been  induced,  by  false 
Tepresentations,  to  eign  a  petitioo  catling  an 
-Section  to  vote  aid  to  a  railway,  they  may  act 
tip  such  false  representations  as  grouada  for 
enjoining  tbe  iasuingof  tbe  bonds.  Sitinett  v. 
Moifi.  Curry  v.  Decatur  County  Supn.  and 
Wiekfiam  v.  Grant,  mpra;  Melendy  v.  Kern, 
89  III.  805;  Sandford  v.  Bandy,  23  Wend.  860; 
Burhop  V.  Milwaukee,  18  Wis.  481;  McCldlan 
BcoU,  2i  Wis.  81;  Davit  t.  Dumont,  87 
lowft,  47;  Vreetand  r.  2im  Jenqt  titone  Oo.  89 
N.  J.  Eq.  188. 

If,  therefore,  tbe  plaintifTs  were  Induced  to 
jdgn  tbe  petition  by  false  represenlfttions,  tbey 
have  a  right  to  set  up  such  representations  to 
prevent  tbe  ifsning  of  the  bonds.  It  is  claimed, 
however,  that  the  persons  who  procured  tbe 
sfgnatures  to  the  petition  were  not  the  agenta 
of  tbe  railway  company,  and  therefore  such 
company  cannot  be  affected  by  their  statements. 
Thiii  question  was  before  tbe  Snpremo  Court 
of  New  York  in  Sandford  v.  Havdy,  38  Wend. 
366,  and  the  opinion  delivered  by  Chi^Ju^ite 
Nelson,  who  says:  "The  distinction  between 
'genend'  and  'special'  agent  has  often  been  tbe 
subject  of  discussion  in  adjudged  cases,  and 
fcy  elementary  writers,  but  it  is  not  particularly 
important  here,  as  this  is  conceded  to  be  a  case 
«f  special  agency.  Our  inquiry  is  more  espe- 
cially directed  to  ascertain  tbe  extent  of  the 
principal's  reBponaiblHty  In  cases  of  Ibis  char- 
acter; or  rather,  confining  it  more  particularly 
<o  the  point  before  us,  to  what  extent  and  to 
what  circiimfltances  will  tbe  principal  be  held 
responsible  for  tbe  repreftcntations  and  declara- 
tions of  the  agent  ?  "  Mr.  Jwttiee  Story,  In  bis 
recent  valuable  commentaries  on  (be  subject 
(page  126),  lays  down  the  general  rule,  and 
-which  is  as  applicable  to  special  as  to  general 
agenta,  thai,  "where  tbe  acts  of  tbe  agent  will 
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bind  the  principal,  tben  bii  nqmscDtattoni, 
declarations,  and  admissions  nqMCting  the 
subject  matter  will  also  bind  bin  if  made  at 
the  same  time,  and  constitntiBg  part  of  tbe  rtt 
getta."  He  farther  observes  Uiat,  "for  most 
practical  purposes,  a  party  desllog  with  an 
agent  wbo  is  acting  witLin  tbe  scope  of  bis  au- 
thority and  employoieDt  is  to  be  considered  as 
dealing  with  tbe  principal  himself.  If  it  Is  the 
esse  of  a  contract,  it  is  Ihe  contract  of  tbe  prin- 
cipal. If  the  agent,  at  the  lime  of  the  con- 
tract, makes  any  representations,  declarations, 
or  admissions  touching  the  subject  matter  of 
tbe  cootTMt,  it  is  tbe  re|wesentntioD,  declara- 
tion, or  admission  of  the  principal." 

These  principles  are  fully  borne  out  by  the 
several  authorities  referred  to;  are  founded  in 
good  sense  and  with  a  just  conception  of  tho 
commercial  and  other  business  transactions  of 
life  from  which  they  have  been  derived." 
This,  we  tbiok,  is  a  correct  statement  of  Uie 
law.  If  a  person  Is  employed  by  a  railway  com- 
pany in  a  apecial  matter,  as  to  procure  signa- 
tures to  s  petition  for  tbe  calling  of  an  election 
to  vote  bonds  in  aid  of  such  railway,  tbe  com- 
pany will  be  bound  by  the  representations  of 
such  agent  made  in  any  manner  pertaining  to 
bis  duties.  In  other  words,  a  principal,  by 
availing  himself  of  the  acta  of  an  agent,  musfr 
adopt  we  same  in  toto,  and  cannot  adopt  that 
which  is  beneficial,  and  reject  that  which  is 
detrimental.  This  rule  was  recently  applied 
by  thiE  court  in  Donitthorpe  v.  Fremont.  S.  <£ 
M.  V.  B.  Oo.  (Neb.)  46  N.  W.  Hep.  840,  and 
the  company  held  responsible  for  the  repce* 
sentations  of  tbe  agent 

In  the  case  at  bar  it  Is  clearly  shown  that  a 
number  of  the  petiliooers  were  induced  to  siga 
tbe  petition  by  repreeentations  made  on  behalf 
of  the  railway  company  that  tbe  depot  wonid 
be  located  on  section  16.  There  is  no  pretense 
that  the  depot  had  been  located  on  that  sec- 
tion. The  appellanta  contend  that  it  was 
locided  on  section  17,  and  Uierefoie  ia  more 
advaotngeoufl  to  some  of  the  plaintiffs  than  If 
located  on  section  16.  It  ia  aufndent  to  say 
that  \he  original  proposition,  under  which  a 
number  of  tbe  plaintiffs  were  induced  to  sign 
the  petition,  was  that  tbe  depot  would  be 
located  on  section  16.  If  the  company  may 
remove  it  to  section  17,  tt  may  remove  it  to  tbe 
extreme  limits  of  the  township.  We  cunot 
make  a  new  contract  for  tbe  partfes.  Tlie 
plaintifTs  are  entitled  to  a  performance  of  the 
condition  under  whicb  tbey  are  induced  to  sira 
tbe  petition  for  the  elertioo  to  vote  tbe  am; 
and,  as  it  is  apparent  that  tbe  company  baa  not 
performed  its  part  of  tlie  agreement,  tt  it  not 
entitled  to  tbe  bonds. 

It  is  contended  on  behalf  of  the  appellants 
that  fraud  cannot  be  predicated  on  a  promise 
not  performed,  and  Perkint  v.  Lougee.  6  Neb. 
320,  is  cited  to  sustnln  that  position.  That  ac- 
tion wasbroiip-bt  for  the  purchase  money  of 
the  sale  of  a  lot  which  tbe  defendant  had  per- 
sonally examined  before  purchasing,  and  he 
alleged,  as  a  defense,  that  tbe  plaintiff,  to  in- 
duce him  to  purchase  the  same,  bad  falsely 
represented  to  him  that  be  was  about  to  erect 
a  large  brick  hotel  on  a  lot  near  that  sold  to  the 
defendant.  It  was  held  that  such  promise  was 
not  actionable,  and,  as  tbe  party  bad  person- 
ally viewed  the  lot  before  purdiasing,  tbat  be 


Digitized  by 


1890. 


WiTLLEHWABEB  T.  DOHtaAH. 


81S 


must  pay  for  the  same.  Id  the  case  at  bar, 
however,  the  Inducement  or  consideration  for 
si^iag  the  Detition  calling  the  election  was  the 
location  of  the  depot  on  section  16.  Hie  case 
tliereforc  differs  from  that  of  Arit^v.  Ijovgee, 
Some  objection  is  made  to  a  number  of  the 
slgoers  of  ibe  petition,  on  the  ground  that  they 
are  not  freeholders.  It  is  unnecessary  to 
examine  tbts  question.  It  is  sufl^cient  to  say 
that  it  ts  Indispensable  thnt  a  petition  request' 
ing  the  calliof  of  an  election  must  be  signed 
by  at  least  fifty  freeholders,  and  without  such 
petition  such  commlasioners  huve  no  jurisdic- 
tion. 

The  judgment  tht  Diatriet  Onii-t  is  T^ht, 
and  i»  affirmed. 

Cobb.  Ch.  J.,  concurs.  Nerval.  J.,  hav- 
ing tried  the  case  in  the  court  below,  took  no 
put  in  the  decidon. 

A  rehearing  was  sul^oucntly  granted  and 
on  November 25, 1891,  Cobb.  Ch.  J.,  onbebalf 
of  the  court,  delivered  the  following  opinion: 

This  cause  was  brought  to  this  court  on  ap- 
peal from  the  District  Court  of  Seward  County, 
waa  argued  and  submitted  at  a  fonner  term, 
the  judgmeot  of  the  district  court  afBrmed,  and 
opinion  filed,  which  Is  published  In  the  thir- 
tieth volume  of  our  Reports^  page  877.  At  the 
last  term  a  rear^ument  was  granted  upon  the 
application  of  the  defendant  the  Fremont,  Elk- 
born  &  Missouri  Valley  Railroad  Company. 
"Die  cause  was  again  argued  and  submitted  at 
tlie  present  term.  The  object  of  the  action 
was  to  restrain  and  enjoin  the  lasuiDg  and  de- 
livery of  110,000  of  the  bonds  of  E  Town,  in 
the  County  of  Seward,  claimed  to  have  been 
voted  by  said  town  as  a  donation  to  the  railroad 
company,  at  a  special  election  held  in  said  town 
for  that  purpose  on  the  25tb  day  of  February, 
1887.  The  grounds  of  said  action  were:  P^nt. 
Prauduleot  lepresentations,  promises,  and  in- 
ducements made  by  the  defendant  railroad  com- 
pany, its  agents  and  aid  solicitors,  to  induce 
niieen  of  the  petitioners  who  signed  the  peii- 
tioD  asking  the  board  of  supervisors  to  call  the 
tpetSal  election  submitting  said  question  to  the 
voters  of  said  town,  whereby  they  were  in- 
duced to  BigD  said  petitiom  and  without  the 
signatures  tuus  fraudulentrr  obtained  there 
were  leas  than  fifty  legal  freehold  petitioners 
mm  said  petition.  Sasond.  That  nine  of  the 
ngners,  and  whose  names  appear  on  said  peti- 
tion, were  not  freeholders  of  said  town,  and 
^t  one  of  the  names  signed  to  said  petition, 
to  wit,  John  Draper,  was  that  of  an  insaneman. 
Incompetent  to  transact  any  business,  and  that 
be  did  not  sign  the  same,  nor  authorize  any 
person  to  sign  ft  for  him.  Third.  Fraudulent 
representations  and  promises  made  by  the 
uents,  officers,  employ&>,  and  aid  agents  of 
t£e  defendant  railroad  company  to  voters  of 
sidd  K  Town  to  vote  tiw  said  bonds.  Upon 
the  trial,  the  fludlng  of  the  court,  although 
quite  full,  was  general,  and  was  equally  appli- 
cable to  either  of  the  throegrouods  coverwi  bv 
the  plaintiff's  petition.  The  opinion  of  thfs 
coort  hereinbefore  referred  to  Is  oonflned  tothe 
first  propoflitioD  stated. 

The  statute  makes  it  a  condition  precedent  to 
the  submission  of  a  {noposition  to  vote  bonds 
to  be  donated  to  a  work  of  Interaal  improve- 
UUR.A. 


ment  that  a  petition  praying  for  such  eubmfs- 
eion  be  signed  by  not  less  than  fifty  free- 
holders of  the  town  or  other  municipality  1^ 
which  the  donation  is  to  be  made.  It  appears 
by  the  record  that  fifty-six  petitioners  signed 
the  pcttiion,  which  was  presented  to  the  county 
board  of  Seward  County  praying  the  submis- 
sion of  the  proposition  to  vote  bonds  to  the 
voters  of  Town  K,  in  said  county.  The  peti- 
tion upon  which  the  cause  was  tried  alleged 
that  more  than  sixteen  of  the  petitioners  on 
said  petition  were  induced  and  prevailed  upon 
to  sign,  and  did  sign,  said  petition  solely  and 
wholly  upon  the  promises,  representntions,  and 
agreements  of  tlie  defendant  Fremont,  Elk- 
horn  &  Missouri  Valley  Railroad  CompHny, 
through  and  by  its  officers,  agents,  attorneys, 
employes,  and  aid  solicitors,  that,  in  ibe  event 
of  the  submitting  of  said  proposition  to  and  the 
voting  by  ssld  Town  El  of  the  bonds  contem- 
plated, said  company  would,  immediately  up- 
on the  completion  of  its  said  road  tbrotiph  said 
town,  establish  and  locale  a  permanent  freight 
and  passenger  depot  on  its  snid  proposed  line  of 
road  within  one  half  mile  of  the  center  of  fnid 
lown,  and  upon  section  16  therein,  with  other 
avernieniB  to  the  effect  that  by  virtue  of  the 
said  petition  a  special  election  was  called  in  said 
Town  K;  that  at  said  election  the  said  contem- 
plated  bonds  were  voted;  that  the  said  railroad 
had  been  constructed  through  the  said  town, 
but  that  said  defendant  company  has  failed 
and  refused  to  locate  and  erect  such  depot  at 
or  near  the  center  of  said  town,  or  upon  said 
section  16.  As  stated  fn  the  original  opinion, 
there  Is  a  large  amount  of  evidence  tending  to 
prove  that  seven  of  the  persons  who  signedtbe 
said  petition  were  induced  to  do  so  solely  by 
the  promise  of  persons  representing  said  rail- 
road cotapany  that  the  depot  in  said  Town  E 
would  be  located  at  the  point  named  In  the  pe- 
tition in  this  action.  This  general  proposition 
is  scarcely  denied  or  contested  by  counsel  in 
the  brief  on  the  reargument;  but  they  contend 
that  the  persons  making  these  promises  and  in- 
ducements were  not  auuiorized  to  bind  the  rail- 
road company  thereby,  and  thattiucb  promises 
and  agreements  were  not  made  at  such  times 
as  to  become  and  be  a  part  of  the  re»  gata  of 
the  signing  of  said  petition  by  the  said  several 
petiiioners.  There  was  evidence  before  the 
district  court  from  which  it  would  have  found, 
and  doubtless  did  find,  that  four  of  the  signers 
of  the  petition,  to  wit,  Wullenwaber,  Sorter, 
Hudson,  and  Barthold.  were  Induced  to  sign 
the  same  by  promises  as  to  the  location  of  the 
said  d^t,  made  directly  to  them  severally  by 
J.  F.  Goehner;  that  one  of  said  signers,  to  wi^ 
Fetton,  was  induced  to  sign  the  said  petition 
by  promises  in  relation  to  the  location  of  said 
depot,  made  to  him  by  said  J.  F.  Gnebner  in- 
directly through  his  co- petitioner 'Wullenwaber; 
that  one  of  said  signers,  to  wit,  Spabr,  was  in- 
duced to  sign  sala  petition  by  promises  in  rela- 
tion to  the  location  of  said  depot,  made  to  them 
severally  by  the  said  J.  F.  Ooebner  indirectly 
through  their  co- petitioners  Wullenwaber, 
Sorter,  and  Hudson,  and  that  one  of  said  sign- 
ers, to  wit,  Rogge,  was  induced  to  sign  said 
petition  by  promises  made  to  him  by  Uie  said 
J.  F.  Gocbner  indirectly  through  bis  co-pell- 
tfoner  Hudson.  It  Is  not  contended  that  the 
said  J.  F.  Ooefaner  had  direct  authority  from 
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tbe  botrd  of  direclonof  the  defendaDtraflroad 
company  to  make  the  aaid  promtses,  or  any 
promUes,  to  the  said  signers,  or  any  ot  them, 
to  induce  them  to  sign  tbe  said  petition;  but  it 
Is  contended,  and  Is  believed,  that  the  evidence 
sufflcieDlly  proves  that  he  was  authorized  by 
the  last  named  defendsot.  tndirectly,  through 
P.  E.  Hall,  the  anperiotendent  of  construction 
of  the  defendant  raUroad  company,  to  procure 
the  irignaturea  of  a  sufficient  number  of  the 
freeholders  of  said  Town  K  to  tbe  petlllon  for 
said  election  for  voting  bonds,  and  to  do  the 
necessary  soliciting  and  electioneering  for  tbe 
accomplishing  of  that  puipose;  also  that  the 
petition  calling  for  said  election,  and  which 
witH  afterwards  signed  bv  the  freeholders  of 
said  TownK,  as  hereinbefore  stated,  presented 
to  ilie  county  board  of  Seward  County,  and 
upon  which  said  election  was  in  fact  called, 
was,  by  the  attorney  of  said  company,  who  in 
ooucert  with  tbe  said  superintendent  of  con- 
iiruclioB  waa  actively  engaged  in  behalf  of  said 
railroad  company  in  soliciting  and  procuring 
the  donation  of  bonds  to  said  company  by  the 
aevnal  towns  upon  the  line  of  its  road  in 
Seward  Countv,  and  especially  of  Town  E. 
prepared  and  placed  in  the  bands  of  said  J.  F. 
Goehner,  with  authority  and  instruction  that 
he  solely,  or  in  connecuon  with  W.  Q.  Dick- 
inson, procure  the  signatures  of  the  freeholders 
of  said  Town -K  thereto,  and  take  and  use  all 
of  the  necessary,  proper,  and  expedient  steps 
and  measures  for  that  purpose;  and  this,  it  Is 
believed,  conferred  sufficient  authority  upon 
the  said  J.  F.  Goehner  to  bind  the  said  defend- 
ant railroad  company,  by  a  promise  to  the 
signers  of  tbe  petition,  or  those  who  would  af- 
terwards, in  consideration  thereof,  become 
signers,  that  a  depot  of  said  road  should  be  lo- 
cated at  a  designated  point. 

It  follows,  I  think,  that  Mr.  Goehner  having 
authority  as  above  stateil,  and  the  object  to  be 
accomplished  be\ng  one  of  taxation  of  private 
pnqierty,  yet  nevertheless  was  of  public  town- 
ship concern,  In  which  one  indivldnal  voter 
could  alone  accomplish  but  little,  his  authority 
was  sufficient  to  operate  through  and  by  tbe 
aid  of  hia  associates,  who  were  his  neighbors, 
and  but  lately  his  fellow-emigrants  from  a  for- 
eign country.  The  promiws,  therefore,  of 
Goehner  made  to  Fetton,  Spahr,  and  Bogge. 
through  Wultenwaher,  Sorter,  and  Hudson, 
were  the  promises  of  the  defendant  railroad 
company,  made  indirectly  in  twodf  ffrees  by  its 
superintendent  of  constructtoo  and  altorney. 

I  might  add  that  it  appears  from  the  evi- 
dence Uiat  many  of  the  signers  of  the  petition 
for  the  election  were  present  at  a  public  meet- 
ing, and  beard  tbe  attorney  of  the  railroad 
company,  in  a  public  speech,  madt*  within  the 
general  scope  and  plan  of  the  company's  solici 
tation  of  donations  from  the  several  towns  of 
Seward  County,  and  especially  Town  K,  prom- 
ise on  the  part  of  tbe  railroad  company  that 
the  said  company  would  locate  and  build  a 
freight  and  pasf^enger  depot  within  a  half  mile 
from  the  center  of  section  16,  in  said  K  Town, 
in  Seward  County.  Tbe  appellant  railroad 
company  contends  In  the  brief  on  rehearing 
that  the  statements  and  promises  made  to  the 
petitioners,  either  directly  or  Indirectly,  by  or 
tlirongh  GoehDer,  are  no  part  of  the  nn  galm. 


'REUB  COCRT.  _  DbC.* 

In  the  limited  time  at  my  disposal,  I  have  been 
unable  to  find  any  case  where  the  deelflration 
of  an  agent  has  been  held  to  be  not  of  tbe  ra 
ge»tahec&UBe  made  before  the  final  consumma- 
tion of  a  contract;  and  I  concede  that  in  most 
of  the  cases  the  test  has  been  whether  the  dec- 
laration was  made  at  the  time  or  so  soon  after 
tbe  transaction  or  event  as  to  forUd  tbe  con- 
clusion that  it  Was  made  as  tbe  result  of  study 
or  reflection,  and  in  view  of  Its  effect  as  evi- 
dence. I  cannot  conceive  that  a  declaration 
made  in  tbe  course  and  progress  of  a  negotia- 
tion, and  for  tbe  purpose  of  effecting  tbe  con- 
anmmation  of  an  agreement,  la  any  the  less  a 
part  of  tbe  ret  gettaoewue  of  Its  being  made 
at  a  previous  Interview,  shortly  before  the  one 
Bt  which  sucb  declaration  or  Induccmt-nt  re- 
sulted in  the  consummation  of  the  con- 
tract. 

It  Is  also  contended  that  because  the  pelliion 
was  kept  in  the  store  of  Mr.  Dickinson,  and 
presented  to  the  signers  bj  him,  the  promfsea 
and  inducements  made  and  held  out  by  Goehner 
to  procure  signers  to  that  paper  cannot  be  con- 
sidered a  part  of  the  ret  geata,  altbouch  Dick- 
inson and  Goehner  were  engaged  in  the  com- 
mon work  of  solicitlog  petitioners  and  voters 
for  the  common  punpose  of  obtaining  tbo 
(»veled  donation  by  K  Town  to  the  railroad 
company.  I  cannot  agree  to  this  proposition. 
It  is  not  deemed  necessary  to  add  to  what  Is 
said  In  the  ori^nal  opinion,  as  to  tbe  raUflca- 
liou  and  adoption  on  tbe  r&rt  of  the  railroad 
company  of  the  means  used  by  the  persons  act- 
ing as  Its  agents,  procurers,  and  promoters, 
further  than  to  say  that  a  careful  examination 
of  tbe  opinion  faiU  to  cast  a  doubt  upon  it  aa 
a  correct  exposition  of  the  law  in  that  respect. 
I  conclude,  therefore,  that  there  is  sufflrfent 
evidence  in  tbe  bill  of  exceptions  to  sustain  tbe 
finding  of  the  trial  court  that  seven  of  the  fifty- 
six  signers  of  the  petition  upon  which  the  elec- 
tion for  tbe  bonds  was  called  In  K  Town  were 
Induced  to  beoome  such  algnera  by  means  of 
tbe  false,  and,  in  law.  fraudulent,  representa- 
tions of  the  defendant  railroad  company,  in  re- 
spect to  the  location  and  erection  of  tbe  rail- 
road depot  in  Town  K.  This  number  of  sign- 
ers being  eliminated  from  the  petition,  leaves 
but  forty-nine  signers,  less  than  the  number 
required  by  statute  to  authorize  tbe  calling  of 
said  election. 

There  Is  another  branch  of  the  case,  which, 
though  not  treated  In  tbe  orit:inal  opinion,  (<* 
worthy  of  some  notice.  It  appears  from  the 
evidence  that  sir  of  the  signers  of  tbe  petition 
upon  and  by  virtue  of  which  the  election  for 
the  Issuance  and  donation  of  the  railroad  bondit 
In  Town  K  of  Seward  Countf,  was  called  and 
held,  to  wit,  Suddith,  Muir,  Miner,  Pederaon. 
Schullz,  and  Ebberpacher,  were  not,  nor  were 
either  of  ihem,  freeholders  of  aaid  K  Town  at 
the  time  or  date  of  the  signing  of  said  petition 
and  the  calling  of  said  election,  and  that  one 
of  the  signers  of  said  petition,  to  wit.  Draper, 
was.  at  the  time  and  date  of  the  placing  of  bis 
name  to  tbe  !uid  petition,  insane,  and  legally 
an  Inmate  of  tbe  state  hospital  for  the  Insane,  t» 
which  he  had  been  legally  committed,  and  from 
which  be  had  never  been  discharged,  but  waa 
at  tbe  lime  in  fact  undischarged.  Moreover, 
ha  t  be  did  not  sign  the  said  petition,  but  that 
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\m  BMne  was  wltbout  sutboritf  writtei|  there-  ers  to  tbe  Bald  petition.   Tbe  judgment  of  tbe 

ontyaMr.  Atwater.    Thu^it  appears,  and  district  court  is  again  affirmed. 

Wis  eridaiUy  to  foaod  bj  the  trial  court,  tbat  Muwell.      ooucurs.   Norv»l«  J.,  did 

then  wcfe  not  to  exceed  fbr^4wo  legal  ^gn-  not  ait. 


IOWA  SUPREHB  COURT. 


Jamea  HcEEE,  Admr.,  etc.,  of  Joseph  M. 
Brown,  Deceased, 

V. 

GHICAGO,  ROCK  ISLAND  A  PACmC 
B.  CO.,  Appt. 

(  Iowa  ) 

1.  All  oHUnmar  wwwotifcble  ear* 
aBdnperrtaltm  most  be  used  by  a  lallroad 
company  to  keep  Its  roadway  safe  for  its  em- 

t.  A  rule  thai  no  lumber,  wood,  «tone, 
Materials*  or  tools  shall  be  placed  within 
live  feet  of  the  rail  does  not  apflj  to  a  wiag 
fenoe  at  a  xallroad  eattle-guard. 

3.  PUdag  wing  ftonoes  at  a  eattle- 
(nard  three  feet  ten  Inches  from  the 

rails  at  tbe  bottom  and  InollDlnir  ■Itfrbtly  out- 
ward at  tbe  top  la  not  Qeflrllgence  wbtob  will  reo- 
der  a  railroad  company  liable  for  the  death  of  a 
btakenun  by  cominfr  In  odd  tact  wlUi  one  of  tbem 
whOe  banglnff  low  on  the  aide  ot  a  freight  oar 
lookbnr  under  tt  to  discover  what  was  causing 
aooeatofly  tbarefrom,  where  no  such  accident 
bad  ever  bappeoed  before  on  the  road  or  bad 
been  anticipated  and  no  complaint  had  been 
made  of  tbe  f  enoeo. 

4.  A  brakesaaa  atuat  be  presnmed  to 
know  the  distance  item  ilie  rails  of 
srtagCaBees  atcattie-suards  ao  aa  to  oberge 
Un  with  the  risk  of  hanglnff  low  onaladder  at 
tbe  ride  of  a  car  in  order  to  took  under  It. 

iBeck,  Ch.  J..  dtoenU.) 

(October  28, 1891.) 

APPEAL  bj  defendant  from  a  judgment  of 
tbe  District  Court  for  Wayne  County  in 
(aror  of  plaintiff  in  an  action  brought  to  re- 
com  damages  for  personal  injuries  resulting 
Id  death  and  alleged  to  bare  been  caused  by 
defendant's  negligence.  Reterxed. 
Tbe  facts  are  stated  In  the  opinioD. 
Memn.  Freeland  ft  KUes,  Gnmmlns  * 
Wright  and  Thosaas  S.  Wright,  for  ap- 
pellant: 

The  fair  intendment  of  the  Instructions  is 
that  defendant,  while  it  must  use  ordinary 
care,  must  alao  secure  a  safe  condition;  not  a 
reasonably  safe  condition;  not  ordinarily  safe 
but  a  safe  condition.  Defendant  is  not  rraand 
10  secure  safety  nor  provide  a  safe  roadbed. 

Burke  v.  Wmmfiee,  98  Y.  865;  Wood, 
Mast,  Serv.  g  384;  Chicago,  B.  I.  db  P.  R. 
Go.     Londergan,  6  West.  Rep.  59,  118  111.  48. 

Defendant  was  bound  to  aatlclpale,  not  only 
the  emergency  of  a  falling  biaKe-beam,  but 


alao  that  tbe  train  would  not  be  stopped  to  in> 
restigale  the  difficult,  and  that  a  brakemaa 
would  climb  down  on  a  aide  ladder  and  pro- 
ject his  body  out  from  the  car  in  an  unusual 
poedtion.  When  tbe  act  or  omission  com- 
plained of  Is  not  in  itself  a  distinct  wrong  and 
can  only  become  a  wron^  to  any  particular  in- 
dividual tbrou^  injurious  consequence  re- 
sulting therefrom,  this  consequence  must  not 
only  be  shown,  but  It  must  be  so  connected  by 
averment  and  evidence  with  tbe  act  or  omis 
sion,  as  to  appear  to  have  resulted  therefrom, 
according  to  tbe  ordinary  course  of  events 
and  as  a  proximate  result  of  a  sufficient  cause 

Cooley.  Tort^  pp.  69,  70. 

Tbe  location  and  construcddn  of  the  cattle 
guard  fence  was  "not  in  itself  adlstinct  wrong." 
The  injurious  consequences  did  not  result  "ac- 
cording to  the  cwdinary  course  of  events,"  but 
through  the  txmjuncncm  of  an  extraordinary 
event. 

See  Ryan  v.  Railroad,  10  Ont.  Rep.  C.  P. 
Div.  745;  8kipp  v.  SOttem  Ofunti^  R.  Co.  9 
Exch.  236. 

To  make  tbe  Company  liable  for  tbe  loca- 
tion and  construction  of  this  catlle-guard,  ft 
should  at  the  time  have  been  aware  that  its 
employes,  in  tbe  usual  and  ordinary  discharge 
of  their  duties,  would  be  required  to  expose 
themselves  to  the  dangers  incident  to  such 
location  and  construction. 

Koontz  v.  Chicago,  B.  1.  A  P  H  Cb.  05 
Iowa,  334. 

Tbe  duty  resting  upon  the  proprietor  does 
not  go  to  the  extent  of  requiring  him  to  make 
accidental  injuries  Impossible, 

^ogren  v.  Uall,  58  Mich.  274;  AUaon  Jifg. 
Co.  Y.  McOormiek,  118  Pa.  S19:  AHi((ff  v.  CVn- 
tratlouM  B.  Co.  58  Iowa,  248;  Wabaah,  8t.  E. 
(ft  P.  R.  Co.  T.  Loek£,  11  West.  Rep.  877,  113 
Ind.  404:  Henry  v.  St.  Louis.  K.  C.  A  N.  R. 
Co.  76  Mo.  288;  Clark  v.  Caledonian  R.  Co.  5 
Scotch,  Sess,  Cas.  (4tb  series)  273;  Simons  v. 
Oreat  Weatem  B  Co.  18  C.  B.  60;  Mo/uy  v* 
Lmeer  Vein  (^l  Co.  58  Iowa,  671. 

If  defendant  was  bound  to  anticipate  that 
brake-beams  would  get  down  and  tbat  brake- 
men  would  bang  down  on  the  car  ladders  to 
inspect  while  the  train  was  in  motion,  then  tbe 
liability  for  this  to  occur  is  and  was  a  risk  and 
duty  incident  to  tbe  service,  which  risk  and 
du^  deceased  assumed  when  be  entered  the 
service. 

Maya  V.  Chicago,  B  I.  d  P.  R.  Co.  68  Iowa, 
S6d. 

The  question  whetberr  nnder  tbe  circum- 
stances, the  position  of  tbe  cattle-guard  was 


Nora— Vor  Ilabllfty  of  master  for  nevUgenoe  hi  |  ter  v.  New  York,  O.  *  W.  B.  Co.  iN.  Y.)  fl  I*  R.  A. 
wipect  to  eerrant'B  safety,  see  notes  to  Undvall  v.  3*6;  Howard  v.  Delaware  &  H.  Canal  Co.  (Vt.)  0  L, 


Woods  (Mhio.)  4 1>.  R.  A.  7TO;  Georgia  Pac.  B.  Co. 
T.  Dooley  (Qa.)  12  L,  R.  A.  m 

A*  to  raramptioD  of  ftoka,  see  notes  to  'Vaylor  v. 
■tansriUe  A  T.  a.  B.  00.  (Tnd.) « B.  A.  8M;  Hun- 

-^;i..RA. 


R.  A.  76:  Toley  v.  Pettee  Mach.  Woriis  (Mass.)  4  L. 
K.  A.  61 1  Pldcock  V.  Unlan  Pac.  B.  Co.  (Utah)  1 
S.  A.  131.  Also  WtlUaiDson  v.  Newport  News  ft 
M.  Valley  Co.  (W.  Va.)  12  L.  R.  A.  W7. 
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the  proximate  wrongful  cause  o{  the  acddent, 
was  ooe  or  law  for  tbe  court, 

Ki?onte  T.  CMeago,  B.  /.  *  P.  A  0?.  65 
Iowa,  234;  JUiek  v.  Flint  &  P.  M.  R.  Co.  12 
West.  Rep.  440,  67  Mich.  683;  Lov^oy  v.  Bot- 
UmAL.R.  Corp.  12S  Mass.  79. 

If  deceased  uiew.  or  by  tbe  exercise  of  or- 
dinary care  might  have  kuowo,  of  tbe  danger, 
continuance  in  service  without  objection  would 
result  in  a  waiver  and  assumption  of  the  risk. 

Mutdowney  v.  Illinois  Cent.  R.  Go.  89  Iowa, 
620;  Hoben  v.  Burlington  dt  M.  River  R.  Co.  20 
Iowa,  662:  State  v.  Uartzell.  68  Iowa,  520;  Pres- 
fcm  V.  Dubuque  <£  P.  R.  Co.  11  Iowa,  15;  Wit- 
ton  Sewing  Maeh.  Co.  v.  Bull,  62  Iowa,  554; 
Conway  V.  JUinois  Cfen(.  R.  Co.  60  Iowa,  469. 

There  was  error  in  admitting  the  rule  under 
the  head  of  "track  repairers." 

Balttwin  T.  St.  Louit  K.  A  N.  R.  Oo.  68 
Iowa,  87;  VnUm  Pot.  a.  Co.  t.  SprinMem,  41 
Kan.  724;  I^ardton  t.  Cooper,  88  111.  :^0. 

All  that  the  law  requires  of  a  ndlroad  com- 
pany to  protect  itself  against  claims  for  per- 
sonal injuries  by  its  employes  is  reasoaable 
caru  in  providing  safe  can,  tnacbinery,  and 
appliances. 

Gonwajf  T.  Tttinatt  Cent.  E.  Co.  *wora\ 

Messrs  Qeorge  Hall  and  C.  w.  Steele, 
for  appellee: 

It  was  the  duty  of  appellant  to  furnish  appel- 
lee's intestate  and  its  servant  and  emplo>e  a 
reasonably  safe  track,  materials  and  structures 
and  a  safe  place  in  which  to  work,  and  to  keep 
the  same  in  repair. 

diieagoAN.  W.  R.  Co.  v.  Buiett,  45  HL  201; 
lUinoia  Cent.  R.  Co.  t.  Welch,  62  111.  183,  4 
Am.  Rep.  593;  Drymala  v.  Thompson,  26  Minn. 
40:  Coomba  v.  Jfew  Beifford  Cordage  Co.  102 
Mass.  573,  8  Am.  Rep.  506;  Plank  v.  Niie 
York  Cent.  &  B.  R.  R.  Co.  60  N.  T.  608;  Huhn 
V.  Missoun  Pac.  B.  Co.  10  West.  Rep.  406,  92 
Mo.  440;  Devlin  Y.  Waba^,  St.  L.  d  P.  R.Go. 
4  West.  Rep.  54.  87  Mo.  545;  SUla  v.  Hanni- 
bal *  St.  J.  R.  Co.  82  Mo.  488;  Porter  v.  Ban- 
nibal  (6  St.  J.  R.  Co.  71  Mo.  66;  Long  y.  PaHfie 
R.  Co.  66  Mo.  225;  Snow  v.  HovsaUmic  R.  Co. 
8  Allen,  441,  85  Am.  Dec.  720,  note;  Oreenleqf 
V.  Illinois  Cent.  R.  Co.  29  Iowa,  41,  42;  Eosic 
T.  Chicago,  R.  1.  d  P.  R.  Co.  76  Iowa,  688. 

The  greater  the  peril  and  the  risk  of  tbe  em- 
ployment, the  greater  mnst  be  tbe  care  and 
effort  of  tbe  appellant  in  providing  for  the 
safety  of  employes. 

Hough  T.  Texas  A  P.  R.  Co.  100  U.  S.  217, 
25  L.  ed.  616;  Cayzer  v.  Taj/lor,  10  Gray,  274. 

Appellant  was  guilty  of  negligence  in  con- 
stniciing,  and  pennttUng  Its  fence  and  cattle- 

fuard  to  remam  so  close  to  Its  track  as  to  en- 
anger  the  life  of  appellee's  intestate,  while  In 
appellant's  employ,  and  aiding  and  assisting  in 
running  and  operating  its  trains  over  that  por- 
tion of  Its  roacl. 

Patterson,  Railway  Acc.  Law,  807;  Beach, 
Contrib.  Neg.  §  184;  1  Shearra.  &  Redf.  Neg. 
4tb  ed.  §  198,  nate/  Baltimore  d  0.  <t  C.  R, 
T.  Rowan,  1  West.  Rep.  914,  104  Ind.  88,  S3 
Am.  &  Eng.  R.  R.  Cas.  S90;  EamSs  v.  Texas 
<ft  y.  0.  B.  Co.  68  Tex.  660, 23  Am.  &  Eng.  R. 
R.  Cas.  645;  Robel  v.  Chicago,  M.  A  St.  P.  R. 
Co.  85  Minn.  84;  Chicago  d  A.  R.  Co.  v.  John- 
vm,  2  West.  Rep.  888,  116  Rl.  206;  Scanlon  t. 
Boston  4bA.R.Ot.  147  Mass.  484;  St.  Louis. 
Ft.  8.  A  W.  B,  Off.  T.  irtn'n,  87  Eao.  701;  Zett- 
18L.  R  A. 


ittHU,  IT.A.SC.ROo.  T.  Wright,  18  West. 
Rep.  708, 116  Ind.  878;  Femn  -v.  Old  Oolong 
R,  Co.9  New  Eng.  Rep.  880,  143  Mass.  197; 
Pideoek  v.  Unpm  Pae.  B.  Oo.ti  Utah,  612; 
Dotsey  v.  Phillips.  4St  Wis.  688;  Chicago  d  L 
R.  Go.  V.  RusseU,  91  Rl.  298,  88  Am.  Rep.  54; 
Reams  V.  Cliicago,  M.  dSt.  P.  R.  Oo.  66  Iowa. 
599;  JUinoia  Cent.  R.  Oo.  t.  WekA,  62  lU,  188, 
4  Am.  Rep  698;  Johnson  T.  Paul.  M. 
M.  R.  Co.  43  Minn.  58. 

It  was  tbe  duty  of  appellant  to  know  of  tbe 
dangerous  proximity  of  tbe  fence  to  tbe  track 
of  its  road,  and  whether  it  knew  not,  it  is 
liable  if  it  could  have  known  byUie  exercise  of 
reasonable  diligence. 

Gibson  v.  Pacific  R.  Co.  46  Mo.  168,  2  Am. 
Rep.  497;  Hoyden  v.  Smitheille  Mfg.  Co.  29 
t'onn.  648;  Chicago  d  I.  B.  Ch.  v.  Russell,  su- 
pra; Springfield  v.  Boyle,  76  111.  20S;  Chicago 
T.  Fowler,  60  BI.  822. 

It  was  not  tbe  duty  of  the  deceased  to  Inres- 
tigate  for  himself,  or  determine  tbe  condition 
of  Ibe  appliance  furnished  him.  or  the  distance 
of  tbe  fence  from  the  track.  He  was  not  re- 
quired to  know  whether  appellant's  road  had 
been  safely  and  properly  constructed,  nor  waa 
he  required  to  know  <tf  all  defects  and  obBtme- 
tions  that  existed  on  the  line  of  road  overwhlcli 
be  run,  but  be  had,  without  investigation,  the 
light  to  assume  that  they  were  safe  and  suffi- 
cient for  the  pur|K)se,  and  that  appellant  bad 
discharged  itsduties  towards  its  employes. 

St.  Louis,  Ft.  S.  dW.  B.  Co.  v.  Irwin, 
Dorset/  PhiUipt.  Oibton  v.  Pacific  B.  Co., 
Snow  y.  Bousatonie  B.  Oo.  and  Chicago  dt  N. 
W.  R.  Co.  V.  Sweti,  supra;  Faren  v.  Sellers, 
39  La.  Ann.  1011,  4  Am.  St  Rep.  356,  note; 
Porter  v.  Bannibat  d  St.  J.  R.  Go.  and  Dev- 
lin T.  WabaA,  St.  L.  d  P.  R.  Go.  supra;  Lew- 
is V.  St.  Louis  d  1.  M.  B.  Co.  fi9  Mo.  606;  Pet^ 
tyv.  Hannibal  d8t.J.B.  Ob.  8  Weit  Sep. 
297;  88  Mo.  806. 

1*116  deceased  did  not  assume  the  riik  caused 
by  the  dangerous  proximity  of  tbe  fence  to  tbe 
track  unless  he  knew  of  the  danger. 

Scanlon  v.  Bonton  d  A.  B.  Co.,  Pideoek  v. 
Union  Pae.  R.  Co.  and  Hosie  v.  0/tieago,  B.  i. 
dP.R  Co.  supra. 

Tbe  knowledge  of  the  deceased  as  to  the 
dangerous  proximity  of  the  fence  cannot  be 
presumed  in  proof  of  his  contributory  n^Ii- 
gence  but  must  be  proven  by  appellant 

RummeU  v.  DilworiA,  1  Cent.  Rep.  905,  111 
T*a.  848;  Smith  v.  Peninsular  Car  Works,  60 
Mich.  501;  DoTsey  t.  PhiUips,  supra;  Swoboda 
V  Ward,  40  Micb.  420;  Mdau  v.  White  Riter 
Tjog.  Oo.  76  Wis.  130;  WdU  y.  Butiiiwton.  G. 
R.  dir.  B.  Co.  66  Iowa,  635. 

It  was  not  negligence  on  tbe  part  of  the  de- 
ceased not  to  be  on  tbe  lookout  for  tbe  fence 
that  caused  bis  death  unless  be  knew  of  its  dan- 
gerous proximity  to  the  track,  and  there  is  no 
evidence  that  he  possessed  such  knowledge. 

Keams  v.  Chiaigo,  M.  d  St.  P.  R.  Co.,  Chi- 
cago d  i.  R,  Co.  V.  Russell  and  Chicago  d  A, 
R.  Co.  V,  Johnson,  supra;  Northern  Cent.  R. 
Co.  V.  State,  81  Md.  867;  LeieisY.  Baltimore  d 
0.  R.  Co.  88  Md.  588;  Johnson  v.  St.  Paul,  Jf. 
d  if.  R.  Oo.  supra. 

If  there  was  any  question  as  to  whether  the 
deceased  had  any  knowledge  as  to  the  near 

Erozimity  of  the  fence  to  the  track  oi  appel- 
loffl  ned,  if  then  mi  uy  eiddence  taodiiig 
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todiowRacb  knoiriedgt  or  oontribatoiy  n^lt- 
getice  00  his  pftit.  the  detenniDatton  of  that 
<IiW6tioQ  became  a  ^uestioa  for  the  jury,  and 
wupTOperly  submitted  to  It  bv  the  court. 

WhartOD,  Neg.  §  217;  Coolejr,  Tons,  661, 
and  cases  cited;  ICummell  v.  DUwarth,  supra; 
Huddletton  t.  L&aell  ifaefi.  Shop,  106  Mass. 
283;  Oo/mbi  t.  New  Be^ord  Oo^age  Co.  and 
SiM  V.  Vkieago,  M.  A  St.  P.  B.  Co,  mpra; 
Thommon  v.  Chicago,  M.  <ft  P.  R.  Co.  14 
Fed.  Rep.  564;  Nadau  v.  White  Rirm-Log.  Co. 
and  Hiihn  v.  Mtuouri  Pae.  R.  Co.  tupra;  Sl'ovx 
CitydkPae.  B.  Co.  v.  Stout,  84  U.  8.  17  Wall. 
«57,«64,  665.  21  L.  ed.  745,  749,  7f>0;  MiUer  v. 
ffhtoH  Poo.  R.  Co,  12  Fed.  Bep.  000;  Fivnklin 
T.  Winona  it  St.  P.M.  Co.  87  AIIdd.  400. 

Although  the  deceased  may  have  known  of 
the  near  proximitv  of  the  fence  in  qnealion  to 
tb<  track,  that  of  itself  could  not  prevent  a  re- 
coTery  in  Ibis  case,  unless  the  same  was  bo 
close,  to  his  koowledce,  Uiat  it  would  be  neces- 
sarily dai^^us  to  the  miod  of  a  prudent  per* 
90f>  to  use  the  sfde  ladder  under  the  circum- 
stances as  sbowu  in  this  case. 

Periso  V,  Ghieago.  R.  I.  &  P.  R.  Go.  65 
Iowa,  82<J;  Bone  v.  Chicago,  R.  I.  A  P.  R.  Co. 
and  Sjmw  v.  Bovmtonie  R.  Co.  mtpra;  Wood, 
M&sl.  &  8erv.  %  327;  Huhn  v.  Minxmri Pac.  R. 
Co.  *vpra:  Hawley  v.  Northern  Cent.  R,  Co. 
&  N.  T  870;  G-lorado  Gent.  R.  Co.  v.  Ogden,  8 
Colo.  500;  Devlin  y.  Wahath  St.  L.  A  P.  R.  Go. 
Miipra;  Thorp  v.  Miasouri  Pae.  R.  Co.  6  West. 
R«p.  671.  S9  Mo.  650:  Stoddard  v.  8t.  Louit, 
E.  C.  A  Jf.  R.  Co.  65  Mo.  530;  Flpnn  r.  San- 
*«  Citif.  St.  J.  A  C.  B.  R.  Co.  tS  Mo.  195. 

Roblnaoa,  J*.,  delivered  the  opinion  of  the 
court: 

lo  September,  1888,  Joeeph  M.  Brown  was 
in  the  employ  of  defendant  as  brakeman  on  a 
freifrbt  train.  The  division  on  which  be 
worked  extended  from  Trenton,  in  Hiasouri,  to 
Eldoo,  io  this  State.  On  the  20th  day  of  the 
iDOQth  named,  be  left  Trenton  with  hu  train. 
When  it  reached  the  vldni^  of  Numa  be  was 
in  the  caboose,  and.  obaerrfng  stones  which 
appfared  to  be  thrown  from  the  track  under 
the  second  car  from  the  caboose,  he  went  for- 
ward to  ascertain  the  cause.  He  flrat  went 
down  on  the  north  .side  of  the  car,  and  then 
climbed  back,  and  went  down  on  the  south 
^  means  of  the  ride  ladder.  While  bans^ 
log  low  on  thn  ladder,  with  bts  back  towarda 
tbe  locomotive,  looking  onder  the  car,  bts 
bead  csme  In  contact  vntb  a  wing  fence  at  the 
«nd  of  a  catUe-guard,  and  he  was  instantly 
silled.  This  action  is  brought  by  the  admiu- 
iiUutor  of  faia  estate  to  recover  the  resiilting 
dsoMges. 

It  b  elahned  by  plaintiff  that  the  defendant 
wu  negligent  in  alwwing  the  fence  to  be  phtced 
so  near  the  track  as  it  was,  and  that  decedent 
Wis  killed  In  consequence,  and  without  fault 
on  his  part.  Defendant  denies  the  alleged  neg- 
Hfcrooe  on  its  part,  and  the  aliened  absence  of 
negligence  on  the  part  of  decedent,  and  alleges 
that  lie  bad  been  employed  by  defendant  on 
the  part  of  Its  road  where  the  accident  occur- 
red for  several  years;  that  duringtbattlmetbe 
fence  and  cattle-gnard  of  which  complaiat  is 
made  were  not  changed,  and  were  like  the 
other  cattle-guards  and  appurtenances  akmg 


that  part  of  its  road,— all  of  wbidi  vras  w^ 
known  to  decedent  long  prior  to  bis  death. 

1.  The  court  charged  the  jury  as  follows: 
"It  is  the  duty  of  a  railroad  company,  as  re- 
gards its  employes,  to  use  all  ordinarr  care 
and  sa^)erviaion  to  keep  its  roadway,  tor  the 
operation  of  its  trains  by  its  employ&s,  in  a 
good  and  safe  conditioo.  so  that  the  employes 
may  not  be  exposed  to  uoDecessary  hazHids  In 
the  operation  of  its  trains,"   "The  deceased 

'  had  a  right  to  assnme  that  the  d^end- 
ant  would  use  alt  reasonable  care  in  the  keei>- 
iag  of  its  road  in  agood  and  safe  condition,  for 
the  operation  of  its  trains  by  il«  employes. 
'  '  '"  Defendant  complains  of  the  portions  of 
tbecliarge  Quoted,  on  the  ground  that  tbey  re- 

auire  derendant  to  keep  ita  road  io  a  safe  con- 
itioo,  while  the  rule  is  tiiat  it  must  be  kept  in 
a  reasonably  safe  condition.  We  do  oottiiink 
the  jury  would  so  underf^and  the  chnrge.  It 
instructed  them  that  it  was  the  duty  of  dcfeod- 
ani  to  use  all  ordinary  and  all  reasonable  care 
and  aupervislon  to  keep  its  roadway  safe,  and 
that,  we  think,  is  the  law.  If  the  road  could 
have  been  made  safe  by  such  means,  then  it 
was  the  duty  of  defenduit  lo  make  it  so. 

2.  The  only  charge  of  wrong  against  defend- 
ant is  that  it  neglif^tly  placed  the  fence  with 
which  decedent  came  in  contact  too  close  to  the 
track.  Tliat  It  was  a  proper  appiincDance 
of  the  road  it  not  quedlioned.  The  evi- 
dence shows  that  all  Ibe  cattle-guards  and 
cattle-guard  fencta  along  the  line  of  defend- 
ant's railway,  upon  which  decedent  had  been 
employed,  were  constructed  subotanilally 
alike.  As  we  understand  the  record,  each  cat- 
tle-guard was  made  by  diggioE  a  pit  across  liie 
roadbed,  about  eight  CMt  wide  and  iwo  feet 
deep.  AcTOSB  the  pit  were  placed  timbers,  and 
on  them  were  laid  ties  from  twelve  to  fourteen 
feet  in  length.  At  each  end  of  the  ties  was  con- 
stractad  a  wing  fence  eight  feet  in  length,  par- 
allel to  the  tta^.  It  was  made  of  two  posts, 
and  boards  nailed  thereon  and  to  its  center 
was  attached  tbe  rMt-of-way  fence.  Ttie 
posts  of  the  wing  fenoes  Indined  ootward 
somewhat,  but,  as  a  rule,  were  nearly  perpen- 
dicular to  the  surface  of  the  earth,  and  were 
from  three  feet  five  inches  to  four  feet  seven' 
inches  from  the  rails.  The  fence  which  caused 
tbe  accident  in  question  was  three  feet  lea 
inches  from  tbe  nil  at  tbe  bottom,  and  IncUa- 
ed  outward  at  the  top  three  tnchea.  Thare  is 
no  competent  evidence  that  it  was  improperly 
constructed  or  located.  Certain  rules  of  de* 
fendaot,  designed  for  the  guidance  of  Its  track 
repairers,  were,  however,  introduced  in  evi- 
dence, ovw  theobjections  of  defendant.  One 
of  the  rules  so  introduced  la  as  folluws:  "(3) 
TlKy  must  see  that  no  ItmitKr,  wood,  stone, 
materials  or  tools  are  placed,  at  any  time, 
within  Ave  feet  of  the  ran,  and  that  all  gravel 
and  balla&t  is  leveled  so  ss  not  to  endanger  the 
safety  of  the  trains."  It  is  urged  by  appellee 
that  this  rule  is  evidence  that  a  wing  fence 
should  not  be  placed  within  five  feet  of  tlie 
track  and  it  is  claimed  that,  if  the  one  in  ques- 
tion had  baoB  placed  that  distance  from  it,  tbe 
accident  wonld  not  have  occurred.  Bat  the 
rule  cannot  be  given  the  effect  cMmed  for  it. 
It  evidently  doea  not  refer  to  permanent  struc- 
tures, but  to  loose  toots  and  materials.  There 
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woulcl  be  eood  reuoD  for  requfrlng  artides 
wbicb  might  be  nadfly  morcd  the  wind,  by 
animals,  or  other  cause,  witboat  the  coocar 
rence  and  against  Uie  wish  of  defeodfint,  to  be 
placed  further  from  the  track  than  appurte- 
DROces  of  ibe  road,  which  are  pennaneotV  at- 
tached to  the  earth  orroadbed.  Otberrulrare- 
quired  the  track  repairers  to  examine  their  sec- 
tioDS  daily  to  asoertstn  If  the  track  was  safe, 
and  to  observe  closely  the  fences,  and  to  keep 
them  and  (he  cattle-guards  in  good  repnlr.  It 
Is  not  claimed  that  the  fence  in  question  was 
not  in  good  order,  and  the  rules  gave  the  re- 
pairers DO  authority  to  move  it.  The  rules 
were  therefore  improperly  admitted.  Tbe 
Jnry  were  instructed  that  they  could  not  pre- 
sume oegligcQce  from  tbe  fact  that  tbe  aicci- 
deot  occarred,  but  there  was  nootfaereridence 
of  such  negligence. 

8.  It  is  said,  however,  that  the  cattle-guard 
and  fence  could,  with  reasonable  care,  have 
have  been  so  constructed  thai  decedent  would 
have  paused  the  fence  in  safety.  That  may  be 
conceded,  and  thequestion  then  arises  whether 
tbe  accident  was  ot  such  a  nature  that  defend- 
ant should  have  guarded  against  it.  The 
stones  and  ballast  which  had  attracted  the  at- 
tention of  decedent,  and  caused  him  to  descend 
the  ladder  on  tbe  side  of  tbe  car,  and  look  un- 
der it,  were  thrown  out  by  a  brake  beam  which 
was  down  and  dragging.  The  evidencesbows 
that,  in  operating  iraina,  it  sometimes  bap- 
peos  that  a  brake^beam  or  other  appurlenaoce 
of  the  trucks  of  a  car  gets  out  of  oraer.  When 
tbere  are  indications  that  such  a  slate  of  affairs 
exists,  it  is  the  duty  of  tbe  brakeman  who  dis- 
covers it  to  report  tbe  fact  to  tbe  condnctor, . 
and  under  his  direction  to  ascertain  what,  if 
anything,  requires  altentioa,  and,  If  neceasaiy, 
to  stop  we  train.  To  make  tbe  reaidied  ex- 
amination, it  may  be  proper  for  the  bralicman 
to  descend  the  ladder  at  Ute  end  or  on  tbe  side 
of  a  car,  and  look  under  it  while  the  train  is  In 
motion.  But  the  evidence  does  not  show  that 
such  an  erent  is  of  common  occurrence,  and  it 
does  show  without  contradiction  that  it  is  not 
customary  fbr  a  brakemui  to  descend  tbe  dde 
of  a  car  while  it  Is  in  motion  between  static ds. 
It  does  not  appear  that  any  accident  caused  by 
the  location  or  a  wing  fence  had  ever  happened 
on  the  road  of  defendant  before  that  in  que8> 
tioD,  although  its  road  bad  been  operated 
many  years. 

The  undisputed  facts  of  this  case  bring  it 
within  tbe  rule  announced  in  Eoonk  Chicagof 
J2.  2.  A  P.  It.  Co.,  m  Iowa,  236.  The  fad*  in- 
volved in  that  case  were  sobstanlially  as  fol- 
lows; A  train  of  the  defendant  was  stopped 
on  a  bridge  because  the  engineer  supposed  that 
some  of  tbe  cars  were  off  the  track,  or  ibutoae 
of  tbe  brakes  was  set.  A  brakeman  who  had 
been  riding  in  the  cab  of  tbe  engine  got  down, 
and  in  tbe  discharge  of  bis  duty  proceeded  to 
walk  back  beside  tbe  train  to  sscertafai  what 
cause,  if  any,  there  was,  for  stopping.  While  so 
engaeed  be  fell  through  the  bridge,  and  received 
injuiva  which  caused  bis  death.  Tbis  court 
held  that  it  was  not  the  duty  of  the  railway 
company  to  plank  every  toidge  and  cattle- 
gunrd  to  prevent  accidenta  to  Its  emplo>^, 
although  it  might  have  anticipated  that  trains 
would  be  required  to  stop  at  other  than  Ibe 
usual  slopping  places;  and  jt  ,was  said  that 
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"ordinary  can  does  not  reqt^  that  every 
possible  cobtingeocy  must  be  aniieipBted  and 
guarded  a^liut,  but  oaly  aooh  as  axe  likely  to 
occur."  That  audi  la  the  rule  applicable  to 
cases  of  this  kind  is  wdl  settled  tiw  autbori* 
ties. 

In  Wabash.  St.  L.  A  P.  R.  Co.  v.  Locke,  113 
Ind.  404,  it  is  stated  as  follows;  "  The  duty 
imposed  does  not  require  the  use  of  every  pos- 
sible precaution  to  avoid  injury  to  iDdividuals, 
nortbat  tbe  company  should  have  employed 
any  particular  means  which  it  may  appear,  after 
tbe  accldeat,  would  have  avoided  it  It  was 
only  required  to  use  such  reasooable  precau- 
tions to  prevent  accidents  as  would  have  been 
adopted  by  prudent  persons  prior  to  the  acci- 
dent." 

In  Loftut  V.  Vni(m  Ferry  84  N.  Y.  459, 
the  msterial  facts  Involved  were  as  follows: 
A  child  six  years  of  age  fell  front  a  bridge  or 
float  adjoining  the  passageway  for  passengera 
going  upon  or  leaving  the  ferry-boat.  Into  lije 
water,  and  was  drowned,  in  consequence  of  an 
alleged  defect  in  the  guard  at  tbe  side  of  the 
bridge  or  float.  The  guard,  at  the  time  of  tbe 
accident,  was  in  the  conditioD  it  had  Iteeo  in  for 
years.  Many  people  had  passed  that  place 
yearly,  and  no  accident  like  that  complained  of 
had  happened  before.  Tbe  court  held  that  (ho 
ferry  company  was  bound  to  provide  suitable 
and  safe  accommodationa  for  the  landing  of 
passeDgers,  and  that  Uie  rale  of  strictest  dili- 
geooe  in  that  reqwct  was  Uie  only  one  consistent 
with  a  due  regard  to  the  value  of  human  life, 
and  with  Lbe  relations  of  the  company  to  tbe 
public.  It  further  held  that "  tbe  rule  does 
not  impose  upon  tbe  defendant  the  duty  of  so 
providing  for  tbe  safety  of  passengers  that  (hey 
shall  eneooDter  no  pomble  danger,  and  meet 
with  no  casualty,  fai  the  oae  of  tbe  appliances 
provided  by  it.  It  was  possible  for  the  de- 
fendant so  to  have  constructed  the  guard  ibat 
sucb  an  accident  as  this  could  not  nave  hap- 
pened, and  this,  so  far  as  appears,  oould  have 
been  done  without  unreasonable  expense  or 
tnuble.  If  the  defendant  ought  to  have  fore- 
seen that  such  an  acddoit  might  bappeo,  or  if 
such  ao  accident  could  reasonably  have  been 
anticit>ated,  the  omission  to  provide  against  it 
would  be  actionable  negllgttim"  Tbe  com- 
pany was  held  not  liable,  because  it  appeared 
that  it  had  no  reason  to  apprehend  an  accident 
like  that  for  which  It  was  sought  to  make  it 
liable,  and  that  the  arraDgemeote  it  had  made 
were  such  as  experieooe  bad,  up  to  that  lltne, 
shown  to  be  safe  and  Buitaj>le,  and  sufficient  to 
meet  (he  requirements  of  Its  duly. 

Id  ^ogren  t.  UaU,  68  Micb.  374,  a  caae  in 
which  an  employ^  in  a  steam  saw  mill  sought 
to  recover  for  injuries  sustaloed  in  the  course 
of  bis  employment,  the  Supreme  Court  of 
Michigan  said  it  was  the  duty  of  tbe  mill-owner 
to  guard  against  probable  dangers,  not  to  make 
accidental  lojuries  impoe&ible.  It  was  funher 
slated,  in  effect,  that  tbe  fact  that  the  employ! 
who  was  not  wanting  in  intelligence  nor  inca- 
pable of  judging  of  probable  danger,  continued 
to  expose  himself  without  hesitalion,  and  ap- 
parently without  fear  to  suoh  risks  as  those 
were,  was  very  cooclusivo  proof  ^bertbatthe 
employer  was  not  culpable  in  the  matter  oom- 
plaioed  of,  or  that  tbe  employ^  was  inexcusably 
careless  of  his  own  s«fe^.   It  was  further 
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said,  in  effect,  tbat  the  fact  that,  after  the  aoci- 
dwt  occarred,  it  wan  eeaa  that  it  could  have 
been  easily  gaarded  asslDBt,  iras  no  reason  for 
holding  the  emplojer  Uable, 

To  have  guarded  agatnit  the  aoddent  in  ood- 
troveny.  it  was  neceasary  for  dcfendut  to 
foresee  thai  loinediiog  might  occor  to  one  odT 
its  moviog  trah»  which  would  make- it  proper 
for  ao  employ^  to  descend  a  car  to  look  beneath 
it.  and  that  be  would  descend,  and  swing  him- 
self out  from  the  car  while  passing  a  wibg 
fence,  to  make  the  deshed  examination.  It  is 
undoubtedly  tme  that  defendant  mi^^t  readily 
bave  known  tbat  such  a  cotnUnaOon  of  cir* 
ciimstanoes  was  posslhle,  but  it  is  apparent 
that  it  was  not  likely  to  occur.  So  far  as  tlie 
record  shows,  the  accident  In  question  was  so 
improbable,  and  It  waa  due  to  causes  of  such 
rare  oocunence,  that  defendant,  in  the  ezBrdse 
of  reasonable  diligence,  waa  sot  nquited  to 
proTide  agatost  it  It  is  readily  sera  now  bow 
it  could  have  been  avoided,  but  it  does  not  ap- 
pear tbat  anyone  anticipated  it,  or  anything  of 
that  nature.  It  Is  not  shown  that  comi^atnt 
of  the  wing  fences  was  erer  made  to  the  de- 
fendant, nor  that  it  bad  any  reason  to  anticipate 
accidents  from  them.  They  were  properiy 
constructed,  so  far  as  the  record  discloses,  and 
defendant  bad  reason  to  belieTe,  frtHu  the 
length  of  time  during  which  it  hsd  operated 
tbe  road  without  accident  from  ihem,  that  they 
were  propeify  located. 

4.  Another  objection  to  a  recovery  by  t^in- 
tiff  on  tbe  record  submitted  is  that  it 'clearly 
aopears  the  sccident  would  have  been  avoided 
the  use  of  ordinary  care  on  Uie  part  ot  de- 
oedest.  He  bad  bent  empk^ed  as  bnkenan 
on  the  divMon  on  which  the  accident  occurred 
in  all  about  three  years,  and  his  runs  were 
usually  made  in  delight.  Co  that  division 
there  were  about  400  wiog  fences,  all  of  which 
were  substantially  like  wt  in  question,  as  to 
plan  of  coMUQCtlon  and  dlstaace  from  the 
track.  Hie  distance  between  the  wing  fences 
and  tbe  ddes  of  passtng  box-csrs  was  about 
two  feet,  and  It  Is  shown  without  coDtradiclIoo 
that  the  side  ladders  could  be  used  with  safety 
in  examining  as  to  tbe  condition  of  trains  to 
passing  tbe  wing  fences  in  question.  But  it 
moat  hsn  been  apparent  to  anyone  who  had 
obaerved  the  widui  vt  the  spwxa  between  tbe 
fences  and  pasaiog  cars,  tbat  a  pnson  coidd 
not  safely  swing  out  from  a  car  while  passlDg 
such  a  fence,  on  its  level,  more  than  two  feet, 
and  that  an  attempt  to  do  so  would  be  apt  to 
result  fu  serious  injury.  It  is  said  that  there 
is  no  evideooe  that  decedent  knew  tbe  distance 
of  the  fence  fftim  the  passing  car,  but  that 
cliUm  Is  in  conflict  with  the  approved  mles  of 
evidence.  It  was  said  in  Mvldowney  v.  lUi- 
Doi*  cent.  R.  Oo.,S9  Iowa,  690,  tbat  "the 
means  of  knowing  by  (»diQary  care  evidence 
of  knowledge."  H  it  be  shown  tbat  a  given 
statement  was  made  In  the  presence  and  hear^ 
Ing  of  a  person  possessed  of  the  ability  to  bear, 
the  presumption,  oondnatve  Id  the  afieence  of 
a  rtiowing  to  tbe  contrary.  Is  tbat  be  heard  it. 
If  it  he  shown  that  an  event,  capable  of  being 
SFCD  by  any  ordinary  observer,  occurred  In  the 
presence  of  a  peison  possessed  of  the  ability  to 
see,  snd  that  nis  attention  was  at  tiie  time  di- 
rected to  It,  ft  will  be  presumed,  until  tbe  con- 
trary appean,  that  be  aw  it  8o  a  persoo 
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engsfod  in  a  particular  ounilcTmRnt'  wfll  be 
presumed  to  have  that  knowledge  of  tbe  dan- 
gers incident  to  his  employment  which  he 
couU  have  acqnlrad  by  the  use  of  ordinary 
diligence. 

In  Matfe§  v.  Oiieago,  1.  S  P.  R  Cb.,6S 
Iowa,  668,  It  waariiown  that  the  plaiaUfFs  in. 
testate  was  a  switchman  or  brakeman  in  tbe 
employment  of  tbe  defendant,  and  that  his 
death  was  caused  by  the  negligence  of  defeod- 
aut  in  failing  lo  place  blocks  &tweea  the  r^ls 
and  tbe  guud-rails  at  the  switchea  It  was 
said  by  tUs  court,  In  eifeet,  that  the  lumwlcdge 
of  defects  possessed  by  an  employi,  and  his 
abOiW  in  the  exercise  M  ordinary  diliftence  to 
acqufre  knowledge  ttoreof,  are, questions  of 
fact  to  be  determ»Mid:on  the  evidence  submit- 
ted in  cases  where  tbe  def^ts  or  dangers  are 
not  open  and  obvious  to  everyone  serving  in 
the  ci^noity  of  u  employ^ ;  but  that  the  rule 
waa  not  applicable  to  that  case,  for  tbe  reason 
that  the  decedent  had  worked  over  the  track 
in  question  for  six  weeks,  and  must  be  pre- 
sumed to  have  known  of  the  defect,  and  tbat 
it  was  dangerous.  Tbe  nlaintia  in  Moiuy  v. 
Lower  Veia  Coat  Co,,  S5  Iowa,  671.  sought  to 
recover  for  Injuries  received  from  a  falling  roof 
while  working  as  a  miner  in  tbe  mine  of  de- 
fendant. This  court  held  as  follows :  "Tbe 
true  rule  is  tbat  if  tbe  plaintiff  knew,  or  by  tbe 
exercise  of  ordioary  care  might  have  known,  of 
tbe  unsafe  condhl<m  of  the  roof,  and  be  con- 
tinued to  work  in  tbe  dangerous  place  witliout 
protest  or  complaint,  ana  without  being  in- 
duced to  believe  that  a  change  would  be  made, 
he  assumed  the  risk,  and  cannot  rebover."  In 
SMbnmet  v.  lUinoU  Cent.  B.  Ca..»upra,  this 
court  approved'tbe  following:  "When  an 
employe  has  tbe  means  of  acqiuring  knowledge, 
by  the  exercise  of  ordinary  care  and  diligence, 
of  tbe  defects  or  imperfections  in  the  machin- 
ery or  cars  about  or  upon  which  be  is  em- 
ployed, and  continues  in  his  employer's  service 
without  objecting  to  or  protesting  against  the 
use  of  such  defective  or  imperfect  cars  or  ma- 
cbioery,  be  will  be  held  to  have  assumed  all 
tbe  risks  incident  to  the  use  of  tbe  cars  and 
machinery  in  such  defective  condition."  The 
court  cited  a  large  number  of  cases  as  support- 
ing tbe  rule.  In  BerigQ  v.  Chieepo,  B.r.AP. 
B.  Co.,fSi  Iowa,  276,  It  appeared  tbat  the  de- 
fendant had  eret^  a  coal  inform  between 
two  of  its  tra^  at  Wioterset,  and,  for  coo- 
venimce  in  unloading  eud  taking  on  coal, 
plaf»d  it  so  near  one  of  tbe  tracks  tbat  a  pas- 
senger-car, moving  along  tbe  track,  passed 
within  seven  inches  of  the  platform  at  one  end, 
and  within  four  and  a  half  inches  of  It  at  the 
other  end.  The  platform  bad  been  in  the  poBl> 
tion  described  two  years,  when  a  baggaoeinan 
in  tbe  employment  of  tbe  defendant,  while  en- 
gaged in  Uie  discharge  of  his  duties  in  helping 
to  make  up  a  train,  was  knocked  off  the  car 
by  the  coal  platform,  thereby  recaving  Injur- 
lai  which  resulted  in  bis  death.  He  had  been 
In  that  employment  for  more  than  two  years, 
and  had  assisted  In  making  up  the  train  during 
nearly  every  day  of  that  time.  In  considering 
an  Instruction  in  which  the  rule  under  con- 
slderation  was  stated,  tbe  court  said :  "It  b 
now  the  established  doctrine  of  this  court,  in 
harmony  with  the  current  of  authority  else- 
where,  tiut  an  employ^  who  knows,  or  qy  the 
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cxerctse  of  ordlntry  dfliicence  could  know,  of 
any  di-f ecu  or  imperfecUoDB  id  the  Uiton  about 
wblcta  be  is  employed,  and  oontiooes  Id  tbe 
service  vUbout  objectioo,  and  Tvitbont  promise 
of  change,  to  presumed  to  have  aasumea  all  tbe 
oonsequeoc^s  resulting  from  such  defected  and 
to  bsve  waived  all  rignt  to  recover  for  hijiiriea 
caused  thereby." 

The  rule,  at  thus  atated,  was  amnved  Id 
Well$  T.  BurUngton,  O.  B.  dlf.S.  Co.,S6 
Iowa,  534.  The  fads  {oTolved  In  that  case 
were  that  the  plaintiff's  intestate  was  a  brake-, 
man  in  the  employment  of  defendant,  and  bad 
been  so  engngra  for  more  than  four  years  upon 
that  part  of  its  road  where  tbe  accident  oc- 
curred. He  was  killed  by  being  knocked  from 
tbe  top  of  a  freight  train  by  toe  timbers  of  a 
bridge  ovor  wblcb  tbe  train  was  passing.  Tbe 
bridge  timbers  with  which  he  came  in  contact 
were  a  li'ile  more  than  fire  feet  above  tbe  top 
of  the  cer,  while  he  was  more  than  six  feet  in 
height.  There  were  other  bridges  of  like  con- 
Btructioo  and  height  on  that  part  of  the  road, 
over  wliich  he  bEtd  often  passed.  In  the  opio- 
im  wrHlen  by  Beck,  J,,  It  was  bdd  that  an  in- 
struction embodying  the  rule  under  considera- 
tion should  have  l>cen  ^ven.  It  was  also  said, 
in  regard  to  the  dangers  of  tbe  employment, 
ihnt  "the  knowledge  of  the  intestate  and  bis 
failure  to  make  objections  may  be  shown  by 
cii-cumstnnces  and  inferred  from  bis  conduct. 
Direct  proof  on  these  points  to  not  required. 
Tbe  knowledge  of  the  dangerous  cbaracta  of 
the  tvldge  may  be  inferred  from  opportunities 
of  obtaining  snch  knowledge  in  the  exercise  of 
ortlinary  cafe." 

In  Gould  T.  Chicago,  B.  <f  ff.  Or ,  66  Iowa, 
590,  it  appeared  that  tbe  plaiuliff's  intestate,  a 
locomotive  engineer  in  tbe  employment  of  ttie 
defendant,  was  fatally  Injured  while  in  tbe  dis- 
charge of  his  duties.  He  hod  been  instructed 
tr>  niuke  a  certstn  trip  without  stopping  at  any 
station,  unless  signaled  or  specially  directed  so 
to  do.  It  was  the  duty  of  the  conductor  or 
brahemau  to  make  signals  to  the  engineer  from 
tbe  rear  end  of  the  train  when  passing  stations. 
"While  tbe  train  was  paasing  a  station  on  the 
flip  the  engineer  went  to  the  fireman's  side  of 
tlie  engine,  and  leaned  out  of  thegaogway, 
looking  back  for  the  expected  signal.  Ho  was 
nliuost  instantly  struck  by  a  water  crane,  and 
injured  as  stated.  The  water  crane,  or  tbe 
frame  supporting  it,  was  about  two  feet  from 
the  floor  of  tbu  gwgwaj  upon  which  Ute  en- 
gineer wasstanding  when  lie  wasstmck.  This 
court  approved  an  instruction  to  the  effect 
that,  if  tlie  crane  was  so  located  as  to  be  rea- 
sonably safe  for  trainmen  operating  trains  in  a 
reasonably  safe  and  prudent  manner,  then  the 
defendant  was  not  guilty  of  negligence  in  tbe 
location  of  tbe  crane,  and  disapproved  one 
which  stated,  in  effect,  that,  if  the  crane  was 
placed  in  snch  close  proximity  to  the  track  as 
to  he  dangerous  to  the  persons  operating  the 
trains,  then  defendant  niight  be-iound  guilty 
nf  negligence  in  locating  and  erecting  it.  In 
cnnsioerlng  that  instruction,  the  court,  again 
speaking  by  Beck,-  Ch.  J.,  stated  that  "it  is 
not  true  that  a  railroad  company  to  to  be  re- 
garded as  negligent  in  ereetlag  or  maintaining 
r-r>i)trivnnces  or  things  for  use  in  tbe  operation 
ft  their  roads,  for  the  reasra)  that  they  toe 
dnn^erons  to  the  persons  operating  the  tndns. 
18  L.  R.  A. 


Indeed,  the  whole  burtncss  of  <^>erating  tminv 
is  daneeEDdR.   It  to  full  of  pexito  to  those  cm 
ployed  therein.    ISeceuse  these  to  danger,  it 
does  not  follow  that  the  compeniea  are  neg'i 
gent  as  to  the  things  from  wbicb  tbe  d&iiifir 
springs.     Tbe  instruction  should  have  f\ 
pressed  the  thought  that,  if  tbe  crane  was  dan- 
gerous to  persons  operating  trsins  in  the  excr 
dse  xd  ordlnaiy  care,  the  (Mendant  was  negli- 
gent In  constructing  it." 

Tbe  rule  under  consideration  to  too  well 
grounded  in  reason  snd  Ikitborily,  and  has  beea 
too  long  followed  by  thto  court  without  dissent, 
to  l)e  now  abandoned.  When  applied  to  the 
facts  in  thto  case,  its  effect  cannot  be  a  matter 
of  doubt.  Tbe  decedent  during  bto  long  term 
of  service  on  the  read  in  question,  ooiud  not 
have  failed  to  observe.  In  the  use  of  ordi- 
nary diligence,  that  the  wing  fences  wore  too 
near  the  track  to  permit  a  person  to  swing  out 
from  the  bottom  of  the  passing  car  with  safety. 
This  to  especially  true  if  tbe  trainmen  were 
required  to  descend  the  sides  of  moving  cars, 
and  look  beneath  them,  as  was  done  in  this 
case,  so  freqtKntly  that  defendant  sbould  be 
charged  wilbknowledgeof  stich  exsminutions. 
and  be  required  to  provide  for  them.  I>ece- 
dent  may  not  have  Known  the  exact  disiaoce 
of  any  wing  fence  from  tbe  track,  but  be  could 
not  have  avoided  knowing  that  be  could  not 
safely  do  that  wbicb  be  attempted  it  he  had 
given  tbe  matter  that  attention  which  hto  duty 
to  hto  emplt^wand  to  hiniself  demanded.  Tbe 
accident  occurred  at  about  noon  of  a  pleasant 
day.  Tbe  tra<^  where  it  occurred  wasstniight. 
There  were  no  obstructions,  and  decedenl 
could  have  seen  the  fence  which  caused  his- 
death,  from  his  position  at  tbe  bottom  of  tlie 
ladder,  tot  a  distance  of  080  feet  before  it  was 
reached.  There  was  nothing  in  tbe  condition 
of  Uie  car  which  he  sought  to  examine,  as  it 
appeared  at  the  time,  to  justify  him  in  expos- 
ing himself  to  any  unusual  risk.  There  was 
nothing  to  indicate  such  an  impending  daofier 
to  tbe  4^mployes  or  properly  of  defendant,  nor 
to  passengers,  as  justified  decedent  in  acting 
without  regard  to  bto  own  safety.  It  appears 
that  a  break-beam  or  lever,  or  a  break  looee 
and  dragging,  might  have  thrown  the  slo&es 
from  the  track,  or  that  a  swing-beam  niighl 
have  thrown  them  from  ballast  tilled  in  too 
full.  It  is  not  shown  that  when  stones  were 
thrown  as  were  those  lo  question  it  was  re- 
garded as  indicating  unusual  danger,  or  any- 
itiing  of  a  serious  nature,  altbotigb  it  made  an 
examination  as  to  the  condition  of  the  traiu 
necessary.  Thatdecedeot  was  not  alarmed  by 
what  he  saw  is  shown  by  what  he  did.  It  was 
his  duty  to  report  to  the  conductor  if  be  saw 
anytliing  wrong  with  the  train.  He  made  no 
report  in  thto  case,  but  proceeded  without 
oners,  evidently  not  for  tbe  purpose  of  avertr 
ing  an  apparent  and  impending  danger,  but  to 
ascertain  if  one  existed.  The  conductor  and  a 
fellow -brakeman  were  near  bb£t  in  tbe  caboose 
when  be  left  it,  but  be  dkl  not  regard  the  cause 
of  bis  leaving  of  sufficient  importance  to  call 
tbdr  attention  to  It. 

In  Eoaic  T.  Chicago.  R.h  A  P.  B.  Co.,  75 
Iowa,  686,  it  appeared  tht^  a  brakeman  was 
injured  in  attempting  to  set  a  brake  in  obedience 
to  a  signal  which  was  tmueual.  and  indicated 
that  prompt  action  ww  required.  It  was  held 
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that  mulflr  the  Xgeti  of  that  owe,  the  brakemao 
was  juMifled  in  attcmptiag  to  obtj  the  Bignal, 
altlioufffa  Id  bo  dolDg  be  Koowingly  locurred 
risk  tobinueU:  but  tHe  rule  of  that  and  slmUai 
cases  has  do  application  to  this  case.  It  clearly 
appears  from  the  uodispnied  facts  of  the  case 
and  tbe  authorities  cited  that  defendaat  Is  not 
shown  to  have  been  neelfgent  in  tbe  provision 
it  bas  made  for  the  safely  of  its  employes  in 
the  matter  in  eontrorei^y.  Tbe  cue  of  Ix^ut 
r.  Union  Verrji  Ca.t  mpra.  Is  even  antbority 
for  the  roDcIusion  that  it  bas  exercised  that 
higher  drgree  of  care  which  a  passeoger  might 
bu\e  demanded.  Od  the  other  band,  it  ap- 
pears that,  had  decedent  used  reasooable  care 
to  asceriaia  and  avoid  tbe  daeger  to  which  be 
exposed  himself,  tiie  accldeot  which  caueed  bis 
death  oonld  not  haveoccurred.  What  we  hare 
aaiil  disposes  of  all  questions  discussed  by 
which  are  likely  to  arise  on  anoUier 

trial. 

T  the  reflBmis  indlcnted  theJu^fment^tHie 

Bccit,  Ch.  J.,  dfsseotiDf:  ^ 
1.  Tue  undisputed  evidence  dhows  that 
plaintid's  intestate,  Joseph  M.  Brown,  bad 
been  for  several  mouths  employed  as  a  brake- 
man  upnn  trains  running  on  that  part  of  tbe 
toad  M  uere  the  acrideot  resulting  la  hia  death 
occurred.  The  deceased,  being  iu  the  cupola 
of  tlie  caboose,  while  the  train  was  running  in 
daylight  under  ordinary  conditions,  saw  stones 
ll\iug  from  tbe  ballast  of  tbe  roadbed,  so  that 
tiiey  could  be  seen  by  him  from  tbo  cupola. 
He  knew  from  this  indication  that  some  part 
of  the  cdr  was  coming  in  cQntaot  with  the  road- 

1,  .'>T)(i  thereupon  went  upon  tbe  top  of  the 
car,  Uience  down  its  side  upon  the  ladder,  and 
rt-iorueu  lo  lue  lop,  went  down  the  ladder  ou 
the  other  side,  and  swinging  himself  from  the 
ladder  so  ibiit  he  could  do  so,  looked  under  the 
car  lo  see  what  part  of  it  whs  dragging  upon 
tbe  roadbed.  While  ia  this  position,  his  head 
came  iu  contact  with  the  upright  part  of  a 
cattle-guard,  and  he  was  iostauUy  killed. 
TLcre  was  a  panel  of  fence  extending  almig  the 
catile-guard  on  tbe  side  furthest  from  tbe 
track,  to  thQ  middle  of  which  Ihc  fence  was 
attached.  The  fence  was  three  feet  ten  inches 
from  tbe  rail  at  tbe  bottom,  and  four  feet  and 
one  inch  at  the  top.  Other  cattle-guards  va- 
lutl,  as  to  the  dislnoce  from  tberails,  but  little 
rne  way  or  the  other  from  this  measurement. 
It  was  found  that  a  brake-beam  was  down,  and 
wsa  dragging  upon  tbe  roadbed,  which  caused 
the  stones  to  be  thrown  off  the  track.  The  de- 
cp«>ed  was  looking  backward  when  he  was 
killed.  He  was  not  directed  by  the  condnctor 
to  examine  and  report  as  to  the  cause  of  the 
stones  flylBg  from  Uie  track.  There  was  evi- 
dence tendlog  to  ahow  that  an  ordinary  freis'ht 
car  projects  about  two  feet  beyond  the  rail, 
and  that  it  ms  the  dntr  of  a  brakemao,  upon 
ob»errIng  Indtcalioos  of  a  brake-beam  or  the 
like  being  down,  to  eXRTnine  Into  tbe  mnttcr 
and  ascertain  the  cause  of  the  indications,  and 
this  could  be  done  buty  by  looking  under  tbe 
cir  Id  tbe  manner  decosed  attempted. 

2.  Wm  it  the  duty  of  deceased,  upon  ob- 
spTvlDg  Indications  of  parts  of  the  car  or  ma- 
chinery near  the  track  oefng  out  of  order,  to 
ascertain  what  VM  the  cause  of  tbe  iDdic&tiom 


iu  order  to  prevent  injury  to  the  train  from  the 
defective  parts  of  tbe  cart  Erkienoe  was  sub- 
mitted to  tbe  jui7  to  Uie  effect  that  upon  mich 
an  occurrence  it  was  customary  for  the  brake- 
man  to  do  just  as  the  deceased  attempted  to 
do,  namely,  descend  the  ladder,  and  obtain  a 
view  of  the  parts  under  the  car,  so  that  what- 
ever was  necessary  to  avoid  danger  could  be 
done.  A  witness  for  the  defoadant  testified 
that  it  was  tbe  dn^  deoeued  to  i^xvt 
the  twcX  to  tbe  OMiduclOT.  and  from  bim  have 
orders  to  descend  the  side  of  the  car.  But, 
if  it  he  assumed  that  he  should  bare  pursued 
this  course,  it  does  not  follow  be  was  negl^nt 
lu  acting  without  tbe  oonductor'a  orders.  It 
was  a  case  of  the  discharge  of  dutv  without 
waiting  for  orders.  It  la  Tery  plain  that  the 
emergency  required  prompt  acUoo;  that  the 
def^eued  acted  just  as  the  eoiergeocy  requir^. 
Now  to  hoM  that  the  deceased,  because  he  did 
tbe  act  ^e  would  have  been  required  to  do 
had  he  reported  to  the  conductor,  was  negli- 
gent, would  condemn  him  for  prompt  intdli- 
gence  and  faithful  services,  intended  to  protect 
the  property  of  defendant  and  tbe  lives  of  him- 
self and  other  trainmen.  But  we  cannot  hold 
that,  in  such  a  case,  a  trainman  must,  before  he 
acts,  report  for  orders.  Such  a  rule  would 
often  expose  life  and  property  to  destruction, 
for  in  tbe  management  of  trains  which  move 
at  a  high  rate  of  speed  promptness  and  celerity 
of  action  are  tobecommeDded,  indeed  requited, 
in  tbe  right  discharge  of  duty  by  tbe  trainmen. 
I  need  not  further  present  reasons  for  holding 
that  the  deceased,  in  the  discharge  of  his  duty, 
descended  theladd^,  and  alterapted  to  see  tbe 
parts  of  the  car  out  of  order.  But  I  may  repeat 
what  I  have  before  intimated,  that  preservation 
of  human  life  and  protection  to  the  property 
of  defendant  required  deceased  to  do  this  uuty» 
and  do  ft  promptly. 

8.  Kow  if  it  were  the  duly  of  dercnsed  to 
descend  the  ladder  and  look  under  the  car.  it 
cannot  be  doubted  that  defendant  was  requii  cd 
to  construct  the  cattle-guards  so  that  his  life 
would  not  be  d6$troyed  in  tbe  discharge  of 
duty.  Therefore,  if  the  parts  of  the  cattle- 
guard  were  so  near  the  car  as  to  expose  the 
body  of  deceased  to  contact  tiierewith,  they 
were  neglige^y  constructed.  A  great  deal 
more  could  be  said  upon  these  points,  but  1  re- 
frain from  continuing  their  discussion. 

4.  It  is  losisted  that,  aa  the  act  done  by  de- 
fendant was  rarely  demanded,  the  tndlcatioos 
—the  flying  of  the  stones— were  something  \m- 
usua),  and  the  defendant  was  not  required  to 
anticipate  the  occurrence,  and  so  provide  that 
danger  to  its  empld^^  would  not  result  there- 
from. We  canaot  say,  as  a  matter  of  law.  that 
the  occurrence  of  the  brake-beam  or  other  tim- 
ber under  tbe  car  being  down  is  so  unusual  that 
It  could  not  or  ought  not  lo  have  been  antici- 
pated. Indeed  tne  evidence  tends  to  show 
that  Buch  things  were  quite  fnmiliai  to  at  leuft 
one  witness  who  had  been  a  trainman;  aud  it 
is  a  matter  of  common  knowledge  ibnt  llu' 
Umber  and  irons  of  the  macbiuery  ani  trucks 
are  exposed  to  breaking,  and  from  other  causes 
they  become  out  of  order.  Timbers,  Irons  or 
stones,  not  connected  with  cars  may  bec-omc 
fastened  to  parts  of  the  trucks,  and  other  fbinrrs 
of  tbls  cbaraclermay  occur,  all  of  which  won!  ''. 
If  netremored,  cause  destruction  of  property 
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and  of  Vlto.  Tb«  duracter  of  these  dangen 
can  (wly  be  known  by  a  viev  noder  the  can. 
Now,  surely  the  defendant  ougbt  so  to  oMt- 
struct  Its  track,  cars  and  cattle-gnards  that  a 
traioman  may  in  safety  so  act  when  such  oc- 
casions arise  that  life  and  l»operty  will  b«  pro- 
tected. Tbe  evidence  in  this  case  shows  that 
the  part  of  tbe  cattte-gaard  was  about  two  feet 
and  two  Inches  from  the  side  of  the  car,  and 
probably  even  less  from  tbe  ladder  upon  which 
deceasea  was  supporting  himself  when  he  was 
killed.  The  juiy  were  authorized  to  And  that 
deceased  was  kifled  while  tn  tbe  discbarge  of 
his  duty,  and  that  tbe  discba^  of  that  dnty, 
and  dn^  of  that  diaracter,  may  be  required 
at  any  time,  or  at  any  fdace,  upon  a  moving 
train,  and  therefore  that  danger  from  cattle- 
guards  so  near  tbe  track  should  have  been  an- 
ticipated and  provided  against  by  defendant. 
The  cases  and  authorities  cited  In  the  majority 
opinion  are  not  In  conflia  with  these  views  and 
conclusions. 

5.  It  was  tbe  duty  of  defendant  to  so  con- 
struct the  cattle-guiurd  as  not  to  endanger  the 
safety  or  life  of  the  employes  operating  trains 
on  tbe  railroad,  and,  under  familiar  rules,  in- 
testate was  authorized  to  believe  that  defendant 
bad  done  its  duty  in  this  regard  and  to  believe 
that  nodangw  in  the  character  caosed  by  tbe 
cattle-gnard  exiitod.  He  conM  rett  in  this 
belief,  and  act  accordingly  until  he  obtained 
actual  knowledge  that  toe  danger  existed. 
MuUtovney  v.  Ulinoit  Cent.  B.  Go.  86  Iowa. 
460;  Kearnt  v.  Chicago,  M.  A8t.P.R.  Co.m 
Iowa,  600;  Srunn  v.  Houtatonie  R.  Allen, 
441 :  Gibton  v.  PaHp:  R.Go.^  Ho.  163:  ^ann 
T.  Seltert,  89  La.  Ann.  lOU;  8t.  Louit,  Ft.  8.  A 
W.  R.  Co.  V.  Imin,  87  Kan.  701  ;  Dortw 
V.  PhilUpt,  43  Wis.  R88;  Okicago  db  W, 
B.  Co.  -v.  Stoett,  4S  111.  107;  Pwter  v.  Han- 
nibal dk  8t.  J.  a.  Co.  71  Mo.  06:  Lewis  v.  8t. 
LouitAl.  M.  R.  Cb.69  Mo.  606;  Petty  y.  Han- 
nibat  <t  St,  J.  R.  Od.  8S  Mo.  806,  8  West.  Rep. 
307;  Devlin  v.  Waboih,  St.  L.  dk  P.  R.  Co.  VI 
Ma  645,  4  West.  Rep.  64. 

6.  If  neceasedknew,oreoutdbaTeknown  in 
the  exercise  of  reasonable  diligence,  the  danger 
to  which  he  exposed  himself  by  attempting  to 
discharge  the  duty  he  undertook  to  protect  de- 
fendattva  pioperty,  \iy  desoendliig  the  ladder  In 


I  SontBia  CooHT-  Jdlv, 

order  to  discover  tbe  cause  of  Vbe  stonn  from 
the  roadbed  living  out  from  under  the  car,  and 
thus  voluntarily  put  bis  Ufe  at  haurd.  be  was 
n^Ugent,  and  tberel^  cototriboted  to  the  Injury 
resuItiDg  in  his  own  death,  and  his  lepresentit- 
tive  cannot  recover.  But  there  is  noevldpnce 
tending  to  show  tbat  he  had  such  knowledge, 
or  tbat  In  tbe  exercbe  of  reasonable  diligence 
he  could  have  acquired  it  It  is  not  shown 
that  be  or  any  other  employfi  of  defendant 
knew  the  distance  tbe  fencea  of  the  cattle- 
guards  were  from  tbe  cars  or  the  rails,  nor 
that  he  or  they  knew  just  what  distance  be- 
tween tbe  car  and  tbe  fence  would  enable  one 
to  do  what  be  attem|^  to  do  with  safety,  or 
what  distance  would  render  the  act  dangerous. 
It  is  not  shown  that  any  employ^  of  d^ndant 
or  the  deceased  had  any  reason  to  believed  tbat 
be  exposed  himself  to  danger  from  tbe  fences  by 
attempting  to  look  under  the  car.  It  is  a  case 
where  Uie  employfisandwltnessesof  defendant 
are  esceedtng  viae  after  a  life  has  been  sacri- 
ficed and  measurements  have  been  made.  No 
one  npp^n  to  have  thought  of  tbe  danger  be- 
fore. This  veiy  view  is  taken  in  the  opinion 
of  the  majority  to  excuse  defendant's  negli- 
gence, namely,  that  tbe  accident  was  so  Improb- 
able and  unexpected  that  defendant  cannot  be 
regarded  as  m^fgent  In  maintaining  tbe  fence 
so  near  tbe  car;  bot  die  vlcthn  of  the  acddeot 
Is  to  be  held  by  tbe  majority  of  tbe  cnnrt  to 
have  been  nM:llgent  for  not  knowing  the  danger, 
while  the  defendant  Is  to  be  held  free  ol  negli- 
gence because  tbe  acddentcould  not  have  been 
anticipated.  I  protest  against  such  discrimina- 
tion in  favor  of  defendant.  The  simple  facta 
are  tbat  tbe  fence  was  dangerously  near  the 
track,  and  there  Is  no  evidence  tending  to  show 
that  tbe  intestate  knew  it,  or  that  in  the  exercise 
of  reasonable  dillgetice  he  oould  have  acquired 
knowledge  of  mcb  fact.  The  conrideratlons 
distinguish  tbe  case  from  Maya  v.  CMeago,  R. 
I.  &  P.  R.  Co.  68  Iowa,  063;  Omid  v.  Chicago. 
A  <6  Q.  a>.  66  Iowa,  690;  WeUt  v.  BurUng- 
ton  C.  B,  AN.  R.  Co.  66  Iowa,  094.  and  other 
like  cases  cited  in  tbe  majority  ofrfnlott  as  ap- 
plicable on  this  point. 

In  my  opinion  the  judgment  of  Che  dbtrtct 
court  ought  to  be  afflnned. 


NEW  HAMPSHIRE  SUPREME  COURT 


Jennie  JACQUES 

GREAT  FALLS  MANUFACTURING  CO. 
(  N.  H  ) 

I.  A aoawrttto properly rgfuaed In 
tlon  to  reeorer  damifcyea  for  parsoiuU 
l^JnrlM  where  the  evidence  sbows  tbat  plaintiff 
was  a  weaver  having  obarge  of  looms  In  defend- 
ant's mill;  that  a  shuttle  oould  not  Hj  out  of  a 
loom  unless  Vbo  maohlnerr  was  defective  or  out 
of  repain  that  plaintiff  had  no  knowledge  of  and 
was  not  permitted  to  meddle  with  tbe  maobinerr 
but  In  ease  it  appealed  out  of  repair  most  infom 
a  perscm  emphgred  for  tbe  pun>os>  of  rapatrfng 
looms;  tbatonttaedarof  theaooUentoiMctf  tbe 
loomsdld  network  right,  tbe  shutttollTlnsout 
and  etiolcing;  thattheloMn-flzerwasflalled  three 

18  L.R.A. 


times  to  repair  tbe  loom,  and  after  making  what 
repalisbefliongfatoecpiiiTeaeh  tlmeaffstaiset 
tbe  kMHn  nuAng;  tbat  itefnuff  watrtisd  tbe 
loom  more  closely  than  the  othem  beoanse  afraid 
of  Ita  action,  and  that  shorter  after  tt  was  fixed 
tbe  last  Ume  a  shuttle  flew  ou  t  laOletlng  tbe  tnjary 
ooni  plained  of. 
8.  A  loona-flzer  In  a  eotton  bUI,  whose 
duty  is  to  look  after  the  looms  and  keep  then 
In  pct^er  repair^  Is  not  tbe  fellow  servant  of 
weaver*  employed  at  the  looms,  within  the  rule 
tbat  the  master  Is  not  liable  for  injuries  received 
through  tbe  negUgenoe  of  a  feUow  serraoL 

(Juir  Simian  J 

EXCEPTIONS  by  defendant  to  rulings  of 
the  trial  tenn  of  the  Su^me  Court  for 
StxaiTwdOawity  (Carpenter,  ^,,)  nude  during 
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the  trinl  of  an  actioD  brougbt  to  recover  dam- 
am  fur  peraoDal  iajuriea  alloKed  to  have  re- 
•qUhI  frcKD  defeDdaot'f  negligence.  JSvMp- 
tinu  overruled. 

Plaintiff  wu  onplcmsd  by  defendant  as  a 
weaver  in  its  cotton  nuUs  bsving  efaa^  of  six 
looms. 

The  further  &cts  auflMenlly  appear  in  the 
opinioo. 

Meem.  W.  B.  *  Di.  B.  VimrM,  for  de- 

fcndaat: 

In  'MeAm^'etee  w.  Bums,  89  K  J.  L.  117, 
Mr.  JneUce  Daliirople  defined  common  employ- 
ment to  be  service  of  such  kind  tb&t.  in  the 
exercise  of  common  saftadty,  all  who  engage 
initmay  beaUe  to  foresee,  when  accepting  it, 
that  throtigb  the  n^Ilgence  of  fellow  aerrants 
It  nay  probaUy  expose  tbem  to  injury. 

TfaiHnpeon,  in  his  work  on  Negligence,  vol. 
S.  jS  87.  p.  1U84.  adds,  after  citfoft  the  above 
definitloi):  "The  more  general  view  seems  to 
be,  that  all  servaots  in  tbe  employ  of  the  same 
nutstrr,  under  the  same  general  control,  and 
fogagpid  in  promollog  the  same  common  ob- 
Jecl, — Buch  as  operatioga  railroad  or  a  mine, — 
are  to  be  deemed  fellow  servants  engaged  In 
die  same  common  em|doyment;  aod  if  so,  the 
hct  tbat  they  are  engaged  In  different  depart- 
meDts  of  the  same  service  does  not  lake  tbe 
esse  out  of  tbe  role." 

John  C.  Bnrke,  the  loom-flxer,  having  been 
engaeed  in  tbe  same  common  empioyment  with 
the  plaintiff,  was  •  feUow  semtnt. 

MeiJee  t.  Boeton  Oardoffe  Oo.  180  Mass.  446; 
3<^nmn  t.  Boeton  Tow-Boat  Co.  185  Mass.  209; 
King  V.  BoeUm  <£  W.  B.  Corp.  9  Cush.  112. 
See  Oilman  v.  Eattern  R.  Co.  13  Alien,  441: 
OilMonnon  v.  ffiony  Brook  B.  Corp.  10  Cush. 
22a;  &wwr  v.  Buton  <ft  M.  B.  Co.  14  Gray, 
4M:  KiOea  v.  Faxott,  126  Mass.  48&;  GolUnt  v. 
Bianrde,  123  Mass.  484;  StUey  v.  Noreroat, 
121  MsBS  508;  Uanley  v.  Grand  Trvnk  B.  Co. 
63  N.  H.  26U  Jfcuh  v.  JV'twAua  /.  S.  Co.  63 
N.  H.  407;  Fijietd  v.  Northfield  R.  Co.  42  N. 
H.  225. 

Mam.  Rasa«U  A  Boyer.  for  plafntifT: 
The  question  of  negligence  is  one  of  fact  to 
be  fouiMl  bv  the  jury  from  tbe  evidenco  sub- 
miticd  under  proper  instructions  from  tbe 
court. 

Hark  V.  Laneaater,  67  N.  H.  88;  DanUU  v. 
IdMnon,  68  N.  H.  285;  Bvland  v.  Bouih  New- 
marka.  W  N.  H.  291;  Paiw  v.  Grand  Trunk 
-S.  68  N.  H.  611;  Dwerton  v.  Eattern  B. 
Qt.  68  N.  H.  181;  Gordon  v.  Botton  A  M.  B. 
Oo.  S8  N.  H.  898;  Paine  v.  Grand  Trunk  S. 
V9. 1  New  Eng.  Rep.  841.  6S  N.  H.  6S8. 

Tbe  evidence  was  sufficient  to  raise  a  reason- 
sb)e  presumption  of  gutit  on  tbe  part  of  the 
defendants  in  tbe  minds  of  tbe  jury. 

Moynihan  v.  BiUt  Oo.  6  New  Eng.  Rep. 
388.  149  Mass.  691:  White  v.  Botton  A  A.  R. 
Of.  4  New  Eng.        287, 144  Mass.  406. 

It  was  tbe  COTporatfon's  duty  to  keep  tbe 
loom  in  a  reasonable  stale  of  repair  and  fr«e 
fnm  defects. 

Oibton  V.  Rtajte  B.  Co.  46  Mo.  163: 2  Thomp. 
Keg.  pp.  948,  947,  p.  978,  %  3,  p.  979,  %  9: 
Owarm.  A  Redf.  Neg.  S§  194-197,  and  cases 
died. 

Batte  was  not  the  fellow  servant  of  tbe  j 
fUasitt.  I 
He  to  whdla  tbe  eoaporstloo  delegates  any ' 
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duty  it  has  to  perform  towards  its  servants 
wbfle  in  the  performance  of  such  duty  stands 
In  the  place  of,  and,  as  to  Uiose  affected  by  that 
duly,  b  tbe  corporation  Itself  to  all  intents  and 
purposes. 

Beacb,  Cootiib.  Neg.  §§110, 112;  2  Thomp. 
Neg.  %  86,  p.  1082;  Sbesrm.  &  Redf.  Neg. 
§  204;  Andereon  v.  Bennet,  16  Or.  516,  8  Ain. 
St  Rep.  811;  n0te  to  Fiik  v.  Central  Pae.  B. 
Oo.  (Od.)  1  An.  St  Bep.  29. 

A  corporation  caimot  escape  Its  duty  by  dele- 
gating it  to  an  agent  and  then  diaclaimiog  all 
responsibility. 

Bua/ibff  V.  Ifete  York.  L.  E.  A  W.  R.  Oo.  lO 
CenL  Rep.  288,  107  N.  T.  874;  Momi/ian  v. 
BOie  Oo.  6  Nf  w  Eng.  Rep.  386, 146  Mass.  686. 

Tbat  defendants  would  perform  this  duty 
imposed  by  law,  to  tbe  plaintiff  in  respect  to 
the  supply  and  SMintenance  of  proper  machin- 
ery, was  a  part  erf  their  ooniraot  with  tbe  plain- 
tiff. Implied  b7  fn>ib  the  relation  mas- 
ter and  servant,  udstlog  between  plaiDtlff  ud 
defendants. 

2  Tboinp.  Neg.  p.  972,  ^  8,  p.  1082;  Shearm.  & 
Redf.  Neg.  g  IM;  Andereon  v.  Bennett.  16  Or. 
516,  8  Am.  Bt.  Rep.  811.  Htt  ahanny  v.  A%- 
droeeoggin  MiU,  66  Me.  420;  Qunter  v.  Qran- 
itet4Ue  Mfg.  Go.  18  H.  C.  26,  44  Am.  Rep.  078 

The  facts  are  not  sufficient  to  charge  the 
plaintiff  with  contributory  negligence  in  con- 
tinuing to  run  the  loom  after  she  b^n  to  be 
aftald  of  iL 

BUeaerr,  WereeeUr  A  JSf.  B.  Cb.  68  N.  H. 
620;  V.  Auhwm,  68  N.  H.  128. 

To  have  that  effect  it  moat  appear  that  ahe 
fully  rralized  tbe  danger  to  herself,  if  any. 

Wharton,  Neg.  S  216:  Myltan  v.  Louitinna 
EUe.  L.  <»  P.  (S.  7  L.  R.  A.  172,  41  La.  Ann. 
964, 17  Am.  St.  Rep.  486:  QalveePm  H.  db  S. 
A.  B.  Oo.  V.  Garrett,  78  Tex.  262,  16  Am.  Bt 
Rep.  781. 

GImrk*  J.,  deHvered  Ihe  oiHnion  of  the 

court: 

The  motion  for  nonsuit  prments  the  auction 
whether  the  jury  could  properly  find  a  ver- 
dict for  tbe  plmntiff  upon  the  evidence  sub- 
mitted. Paine  r.  Grand  Trunk  A  68N.  H. 
611.  Theevidence  produced  by  tbe  plaintiff— 
that  tbe  tdinttle  would  not  fly  out  of  a  loom 
unless  the  machinery  was  defective  or  out  of 
repair;  tbat  tbe  plainUfl  bad  no  koofvledge  of 
the  machinery,  aod  was  not  allowed  to  med- 
dle with  It,  and,  in  case  it  did  cot  operate  prop- 
erly, was  required  to  call  on  Burke,  s  loom- 
flxer  employed  by  the  defendant  to  look  after 
Ibe  looms  operated  by  the  plaintiff,  and  keep 
tbem  in  proper  repair;  tbat  tbe  shuttle  flew 
out  of  one  of  her  looms  about  10  o'clock  in  the 
forenoon  of  the  day  of  the  Injury,  and  she  no- 
tified Burke,  who  examioed  it,  made  whatever 
repairs  be  thought  necessary,  and  set  it  run- 
niog:  that  at  11  o'clock  the  shuttle  caught  in 
the  "Under"  or  in  tbe  "iitcker"  and  she  again 
called  on  Burke,  who  again  exsmined  tbe  loom, 
repaired  it,  and  put  it  in  operation;  ami  shortly 
after,  and  before  12  o'clock,  tbe  shuttle  flew 
out,  and  struck  her,  putting  out  one  of  li<;r 
eves;  aod  that  she  bad  watched  tbe  loom  nioro 
closelT  than  the  otfaera,  because  Its  action  made 
her  afraid  of  it,— was  evidence  tcndioir  to  <<liow 
that  the  phiintiff,  «xezcfsing  reasonable  ciire. 
was  injured  by  the  defendant's  negligence  In 
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failiDg  to  provide  saitable  mBchinery  for  hpi 
use;  and,  Id  the  absence  of  rebultin^  evidence, 
was  sufflcient  tosnataia  a  verdict  for  the  plain- 
tiff. The  motion  for  a  nonanit  was  properly 
dented. 

The  defendant  exc^t«d  to  the  refosal  to  in- 
struct the  jnry  that  Burke,  the  section-band 

and  loom-fixer,  being  engaged  fn  tbe  same 
common  employment  and  under  tbe  same  gen- 
eral coQiro),  waa  a  fellow  servant  of  tbe  plain- 
tiff, and  that  the  defendant  •waa  not  liable  for 
bis  nogligenre.  As  the  servant  assumes  the 
ordinary  risks  of  his  emfdoyment,  inclnding 
the  negligence  of  bis  fellow  servants,  tite  mas 
ter  is  not  responsible  to  the  servant  for  injuries 
happening  from  that  cause.  But  tbe  rule  of 
law  which  exempta  the  master  from  responsi- 
bility for  such  Injuries  does  not  relieve  him 
from  the  duty  which  he  owes  to  tbe  servant  lo 
provide  suitable  and  safe  machinery  and  ap- 
pliances for  tbe  use  of  tbe  servant  in  his  em 
ploymeat.  FiJUtd  v.  NorthJUid  B.  42  N.  H. 
335;  ffanleif  v.  Cfrand  TYunk  R.  Go  68  N.  H. 
374;  Ford  v.  FiUhhurg  R  Co.  110  Mass.  240, 
360:  Bough  v.  Texat  A  P.  R  Go.  100  U.  8.  318, 
3fi  L.  ed.  613.  This  duty  may  be,  and  in  case 
the  employer  ia  a  corporation  must  always  be, 
diHclmrged  by  agents  and  servants;  and  tbat 
the  agent  or  servant  charged  with  Its  perform- 
ance, whatever  his  rank  (tf  service  may  be, 
stands  in  tbe  place  of  the  employer,  who  there 
by  becomes  responsible  for  the  acta  and  charge- 
able with  tbe  negligence  of  such  agent  or  serv- 
ant. In  many  Kinds  of  service  the  care  and 
keeping  of  toola  and  machinery  in  a  condition 
of  safety  requires  merely  the  attention  and  re- 
pairs occasioned  1^  ordinary  use  and  wear, 
and  Is  properly  a  part  of  the  regular  business 
of  t)ie  servant  engaged  in  the  use  of  sucb  tools 
nnd  machinery.  In  such  cases  the  duty  of  the 
employer  is  performed  by  furnishing  safe  tools 
ana  machinery,  and  tbe  means  of  making 
needed  repairs,  and  the  duty  of  making  the  re 
pairs  may  be  intrusted  to  servants,  and  any 
neglect  in  the  performance  of  this  service  is 
(he  negligence  of  a  servant  MoO«e  v.  Botton 
Cordoffe  Co.  189  Mass.  445.  But  in  cases 
where  skill  and  practical  knowledge  are  re- 
quired in  keeping  machinery  in  a  reasonable 
condition  as  to  safety,  beyond  what  is  needed 
in  operating  it,  it  is  the  duty  of  tbe  employer 
to  supply  the  necesniy  Intelligence,  skill,  and 
experience  in  the  care  and  inspection  of  tbe 
machinery  to  protect  the  servants  from  injury: 
and  for  any  failure  to  exercise  proper  care  and 
skill  the  employer  Is  accountable. 

Tbe  question  who  are  fellow  servants,  with- 
in ihe  rule  exempting  tbe  employer  from  con- 
sequences of  tbe  negligoice  of  fdlow  servants, 
is  not  ordlnarlly  deternoioed  by  rank  or  grade 
of  service,  hut  by  tbe  character  of  the  service 
performed  or  acts  complained  of.  As  a  fien- 
eral  rule,  those  doing  tbe  work  of  a  servant 
are  fellow  servants,  whatever  their  grade  of 
service;  and  a  servtuit,  of  whatever  rank, 
charged  with  the  performance  of  the  maiter'B 
duty  towards  his  servants,  is,  as  to  tbe  dia- 
t^arge  of  that  duty,  a  vice- principal,  for  whose 
acts  and  Delects  tbe  master  la  responsible,  be- 
cause be  has  invested  him  with  the  responsi- 
bility of  doing  that  which  the  master  is  bound 
to  have  carefully  performed.  Mognihan  v. 
Billt  Co.  146  Mass.  BM,  008,  0  New  Eng.  Rep. 
1HL.R.A. 


S1TPRB3CE  Cotmr.  Diac., 

J8»;  Bateff  v.  Boitnn  d  A.A  (h.  U7  Mass. 
101,  114,  0  New  Eng.  Rep.  849;  P^tU^r  v. 
fewett,  80  N.  Y.  46;  Damt  v.  Central  Ut- 
monl.  R.  Co.  55  Vt.  84;  Tierney  v.  Minneap- 
olit  <t  8t.  L.  R.  a>.  fa  Minn.  8U:  Oin^anati 
B.dD.B.  Of.  V.  MeMvUen,  117  Ind.  480;  SU 
V.  northern  Pac  R  Oo.(S.  Dak,)  48  N.  W. 
Rep.  m 

The  test  whether  the  plaintiff  and  Burke 
were  fellow  servants  wbb  not  whettier  they 
were  engaged  in  the  common  employment  of 
manufacturiaz  cotton  doth  under  tbe*same 
general  oontr«  and  paid  by  tiie  same  mind- 
pa),  but  whether  Burke  reiHissented  the  de- 
fendant In  tbe  responribiHty  or  perfonnanoe 
of  any  duty  which  tt  owed  to  the  plaintiff.  It 
was  tbe  duty  of  the  defendant  to  f  umisb  suitable 
macbineiT,  and  keep  it  In  suitable  condition, 
for  the  plaintiff's  use.  Tbe  duty  of  keeping 
the  looms  in  proper  repair  required  experience 
and  tbe  exercise  of  mechanical  skill,  and  was 
specially  intrusted  to  Burke,  and,  so  fiu*  as  tbe 
discharge  of  that  duty  was  concerned.  Burke 
represented  the  defendant,  and  any  negligence 
on  his  pert  in  the  performance  of  tlut  duty 
was  tbe  negligence  of  tbe  defendant.  It  is 
immaterial  that  Burin  exercised  no  control  or 
authority  over  the  fdaintiff.  Tbe  negligence 
of  the  defendant  complained  of  was  not  in 
orderioe  the  plaintiff  into  a  {dace  of  danger, 
but  in  failing  to  use  ordinary  caie  to  prevent 
the  exposure  of  the  plaintiff  to  umnuiu  liai- 
ard  in  her  ordinary  employment. 

Beeip^otu  oterruled. 

OKrpMtar,  did  not  dt.  Tbe  others 
concurred. 


CONNECTICUT  RIVER  LTTMBBB  CO. 
etat. 

V. 

OLCOTT  PALLS  CO. 

{OSN.H.MOJ 

1.  TlMTlgli|of»rlraariaaowBWtoaoo- 
atruct  dmmm  mad  dlvsrft  tar  mwfce- 


TKynL—lfavtgdble  waters;  Jloatage  of  log*. 

Early  MRBBaobusetta  deolslons  sustain  tlie  oondu- 
Biona  of  the  principal  case  and  hold  tlwt  iwopertr 
rigfatt  iituate  near  water  hlrhways  are  tubleot  to 
the  rlfrtits  and  equltlea  of  tlie  genenl  pubUo  la  so 
for  aa  free  paaaage  to  and  fro  on  tlte  waten  of 
the  fltraam  are  oonoeroed.  Cloot.  v.  Essex  Co.  U 
Gray.  21tl;  Stoufrhtoo  v.  Baker,  4  Uaas.  tSSr,  Com.  v. 
Alger,  7  Cush.  loa 

A  similar  ooDtenUoo  has  been  sustained  hj  tlie 
supreme  courtaof  twtb  Maine  and  New  Hampshire. 
Forks  V.  Morae.  GS  Me.  360:  Veazle  v.  I>wfnol.  SO 
Me.  479:  Lancer  v.  Clifford,  54  Me.  467:  Treat  v.  JmiH, 
4S  Ha.  KSS:  Knox  v.  Chaloner,  41  He.  160;  Thompeon 
v.  Androeooggln  River  Imp.  Co.  54  N.  H.  UB. 

It  Is  within  the  province  of  tbe  LevtslatUTe  to 
determine  and  regulate  the  use  of  all  oommon  and 
public  rights  and  easements.  The  rights  of  navi- 
gation OD  tide- waters  and  of  tbe  use  of  streams  oot 
navlgat>le  for  I>oats  and  ratta,  are  puttUc,  and  sucb 
rights  are  subject  to  regulation.  Where  tbe  full 
enjoyment  of  two  public  rights  threaten  to  totec^ 
fere  with  each  other.  It  Is  for  tbe  Legtelature  to 
determine  which  shall  rteld,  and  to  what  extent: 
and  soldi  queatlon  wlU  onllnwUj  X»  determined  by 
tiie  pnepaideranoe  of  paUto  neceJUr  and  eon- 
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tarlnir  porpoMM,  tbe  w«tor  of  a  streiiiai 

wbicb  is  used  the  public  for  floating  logs  fa 
llmltod  by  the  extent  to  wblnb  it  can  be  done 
wtthont  Interfering  with  the  publle  Tlg1it8.whl(Ai 
are  measured  hj  the  capacity  of  the  stream  In  Us 
nataral  condition. 

8.  Tba  rtf^t  of  the  public  to  float  logs 
on  a  stream  will  not  be  presamed  to 
have  been  relinquishfid  by  the  grant  of  a 
charter  to  a  mnnufacturiiis  corporation,  giving 
power  to  purohsBe  and  hold  real  estate  on  the 
stream,  Improre  Ae  water-power,  and  make  and 
maintain  on  or  acroas  the  stream  the  works  neo- 
esMry  to  aooompllsh  the  corporate  objects,  un- 
las  auoh  relinquishment  Is  abstdutely  necessary 
to  the  exendsa  ot  th»  oorporata  fEsocbtoes. 

Z.  The  mere  fket  of  the  insertion  in  cer- 
tain eorporate  ehartws  of  a  prohibi- 
tloo  to  tntettere  with  the  navlgatioa  of  streams 
Is  DO  ground  tor  construing  a  charter  which  does 
not  contain  such  prohibition  as  authorising  snch 
io  turf  ere  aoe  where  It  would  be  advantageous  to 
the  corporation. 

4*  liBglslatlT*  awtbori^  to  a  Maawflsc- 
taiteff  eompany  to  pnrehase*  h(dd*  aad 
«4oj^  the  powm  mad  prlTlleges  of  a 
eosporatioa  which  had  bean  organised  to  oon- 


Tsaieooe.  The  most  common  case  la  that  where 
each  Is  required  to  yfeM  in  part,  sb  In  the  case  ot  a 
bridge  over  s  navigable  rlTer,  fuinlaiied  wKb  a 
draw,  to  be  raised  for  the  pasgagc  of  veaaelg,  at  the 
expense  of  the  bridge  owners,  or  by  the  navigators 
deslrtDg  to  pass  It.  Com.  v.  Bwex  Co.  79  Mass.  83B. 

The  public  right  of  floatage,  and  the  private  rIfHit 
itf  the  riparian  proprietors,  must  each  be  exercised 
vith  due  consideration  for  the  other,  and  any  io- 
4ur>-  which  the  latter  receives  in  ooosequence  ot  a 
proper  use  of  the  stream  for  floatage,  lie  must  sub- 
mit to  as  loddent  to  his  situation  upon  navigable 
WBtera.  Mlddleton  t.  Hat  lIlTer  Boom.  Co.  27 

Mich.  m. 

Bach  right  modHles  the  other,  and  may.  perhaps, 
render  It  less  valuable:  but  this  fact,  if  the  enjoy- 
nent  of  the  right  Is  In  Itself  reasonable  and  con- 
slderate,  can  furnish  no  ground  for  complaint. 
Gould  T.  Boston  DuOk  Co.  IS  Qray.  463;  Snow  v. 
Pmons,  a  Tt  4W.  To  the  same  effoot  Is  White 
Biver Log* Boom. Oo.v. Nelson, UHlob. 678.  See 
aho  Peopled  Ice  Co.  r.  The  Excelsior,  U  Hlob.  229; 
TelBeT.8ailth.80r.MS.8Am.  Bep..ffiL 

The  right  to  float  logs  on  navigable  streams  is 
reoognlaed  In  Lorman  v.  Benson,  8  Hich.  HS;  Thun- 
der Bay  River  Boom.  Co.  v.  Speechly.  31  Hloh.  SH; 
lUddletoo  V.  FUt  River  Boom.  Oo.  27  Uich.  S8S; 
Atty-Oen.  v.  Bvart  Boom.  Co.  U  Mich.  46K;  Brig 
"City  of  Erie"  v.  Canfleld,  ST  M Icb.  182. 

nie  riiriit  of  navigation  is  superior  to  all  other 
rights.  Brown  v.  Cbadboume,  SI  He.  9;  Morgan  v. 
King, »  N.  T.  466:  Moore  v.  Sanbome,  2  Hlob.  OW: 
Tieat  T.  Lord.  42  Me.  SEC 

The  questkiD  what  Is  a  naaooable  use  of  a  right 
dependsmi  the  whieofc  matter  and  the  attendant 
cireumstances.  Hi^lgan  Cent.  R.  Oo.  v.  Coleman, 
2S  Hk^.  140;  Davto  v.  Wlnslow,  Kl  He.  »6;  Under- 
wood v.  Woldron.  8S  Hlob.  280:  Wetoe  v.  Smith,  3 
Or.  ilk.  Scripps  V.  Beilly,  88  Hloh.  Sfl. 

WIhA  eontUtuUt  a  nmHoabU  tfreom. 

One  thing  appears  perfectly  clear,  that  the  oom- 
non  law  of  England  on  this  subject  is  not  the  com- 
mon law  of  America.  Rules  which  reason  and 
coarenleoee  may  have  dlotated  In  reference  to 
mob  sinafflSBs  the  Thames  and  the  Avon,  may  be 
wholly  loapplicableto  the  Klsaladppl,  the  Ofaio  and 
the  Hudson.  The  timber  tzade  alone,  on  such  a 
river  as  the  Hudson,  running  through  immense 
primeval  forests,  would  of  Itself  create  an  exoep- 
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stmcea  oana)  around  the  faUalaa  gtiean  used 
by  the  ptddic  for  floating  logs,  subject  to  the 
dnttas  and  UatdUtles  binding  oo  satd'Ytohto.  pow- 
en,  and  prtvilegea,"wlll  sabieoitbemanufaotur- 
Ing  corporation  to  a  limitation  wfalch  had  been 
Imposed  upon  the  company  not  to  Interfere  with 
the  tree  passage  of  lumber  down  the  stream, 
B.  Tbe  abandonment  by  the  State  of  the 
public  )iis:lit  to  float  log^  down  a  stream 
when  It  grants  a  manufacturing  corporation  the 
right  to  miike  use  of  the  water<power  thereon, 
will  not  be  interred  from  the  ftict  that  the  manu- 
facturing business  may  be  more  important  than 
the  lumber  business. 

6.  The  mere  ccmT^fance  bj  the  State 
oftbe  bed  ofastrMJn*whlon  has  been  used 
by  tbe  public  for  floaUng  logs,  will  not  operate 
as  a  relioquWimBntof  thapablk)  right.  To  have 
that  effect  Uie  Intention  must  be  dlsUnotly  ez!> 
pressed. 

7.  Equity  has  jnrlsdietlon  of  a  bm  to  de- 
termine as  between  tbe  public  and  riparian  mtll- 
ownen  tbe  proper  form,  dimensions  and  place  In 
a  mlll-dam  of  a  sluice  for  running  logs  on  the 
stream;  and  tbe  suit  is  not  barred  by  the  tact  Uut 
the  dam  1«  already  erected, 

8.  If  a  Judielal  location  of  a  leeway 


tlon.  In  grantlog  tbe  public  lauds  ot  sucb  a  State, 
bounded  on  such  a  river,  to  private  Individuals,  no 
Legislatute,  without  express  words,  could  be  pre- 
sumed to  have  intended  to  devest  itself  of  the 
power  of  protecting  so  important  a  public  interest. 
Lowber  v.  13  How.  Pr.  464. 

None  of  the  adjudtoatlons  oorer  the  precise 
question  here  Involved.  In  HafDe,  where  the  right 
to  float  logs  in  sucb  stteams  as  are  suitable  Is  so 
important,  tbe  same  general  doctrine  which  was 
accepted  and  declared  la  Moore  v,  Sanborn  (2  UicK. 
510)  has  been  repeatedly  acted  upon.  Brown  v. 
Cbadboume,  31  Me.  V;  Treat  v.  Lord,  42  Me.  662. 
And  see  Veazle  v.  Dwinel,  60  Me.  4Si:  Oerrish  v. 
Brown,  Kl  He.  256;  Davis  v.  Wlnslow.  61  He.  287. 

The  truo  rule  is  that  tbe  public  have  a  right  of 
way  In  every  stream  which  la  capable,  Inltanatural 
state  and  Its  ordinary  volume  of  water,  ot  trans- 
porting. In  a  condition  fit  tor  market,  the  product 
of  the  forests,  or  mines,  or  of  the  tillage  ot  the  soil 
upon  its  banks.  It  is  not  essential  to  tbe  right, 
that  the  propertr  to  be  transported  should  be  car- 
ried In  vessels,  provided  It  can  ordituuily  be  carried 
safely  without  such  guidance.  Nor  Is  It  necessary 
that  the  stream  should  be  capable  of  being  navi- 
gated against  Us  current  as  well  as  In  the  direo- 
tion  oC  lis  current.  If  It  Js  so  far  navigable  or 
floatable  as  to  be  of  public  use  In  tbe  transporta- 
tion ot  property,  tbe  public  claim  to  such  use 
ought  to  be  liberally  supported.  Nor  is  It  essential 
to  the  easement  that  tbe  capacity  of  the  stream 
Aould  be  continuous,  or  that  Its  ordinary  state,  at 
all  seasons  of  tbe  year,  should  be  such  as  to  make 
it  navlgalde.  If  It  is  ordinarily  subject  to  perlodt- 
csl  fluctuations  In  the  volume  o(  its  water,  attribu- 
table to  natural  causes,  and  recurring  as  regularly 
as  tbe  seasons,  and  if  its  periods  of  high  water  and 
navigable  capacity  ordinarily  continue  a  sufficient 
length  of  time  to  make  It  useful  as  a  highway.  It  Is 
subject  to  the  public  easement  Morgan  v.  King, 
36  N.  r.  460.  See  also  same  case  in  the  supreme 
court, -18  Barb.  284,  and  80  Barb.  9;  Sbaw  v.  Craw- 
ford, 10  Johns.  286;  Wdse  v.  Smith,  8  Or.  446. 8  Am. 
Bep.a2L 

No  case  goes  farther  than  these,  and  they  care- 
fully restrict  the  public  easement  within  the 
bounds  of  a  capaUlity  for  use  in  the  ordinary  and 
natural  condition  ot  the  watercourse.  The  possi- 
bility of  occasional  use  during  unusual  and  brief 
freshets  certainly  could  not  make  a  stream  a  pub- 
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ovw  m  dam  wblofa  lun  twen  •reoted  for  uMBti- 
fMituTbw  purpoaes  beoomea  neoeMarr,  the  oob- 
TflDienoe  of  the  inlU-owtMn  will  be  oMMottedBO 
firMttrMKHMblr  mar  M  wlthoot  a  rtolatton 
of  thepabUo  rtffbt*. 

iDeoentberS;  IWX) 

BILL  In  equity  to  resinfn  defendant  from 
maiotaimng  a  dam  across  the  Conaecticut 
River  at  Olcott  Falls  Id  LebaooD,  without  pro- 
Tidiag  suilable  glulcewaya  for  the  passage  of 
logs  floated  by  plaintiffs  dowo  the  river. 
(Me  ditcharged. 
The  facts  are  fully  stated  to  the  oplnioD. 
Meun.  Aldrich  A  Remleh,  and  Dr*w  ft 
Jordan*  for  complaio^nts: 

The  Cooneclicui  River  is  by  nature  a  public 
highway. 

ekott  V.  Wilt<m,  8  N.  H.  821;  Thompton  v. 
Androteoggin  Biter  Imp.  (Jo.  54  N.  H.  548; 
Barna  v.  Beath  (uopublisbed  op.);  Oould, 
Waters,  ^  107-109;  Angell.  Highways,  gg  55, 
66.  67-72. 

Tbe  Connecticut  River  being  a  natural  pub- 
lic highway,  tbe  individual  or  private  rights 
along  Its  banks  are  "held  subject  to  the  nsks 


(uid  uses)  iBcMent  to  the  aerefseof  the  pnUic 
right." 

Thompttm  V.  Andromsoggin  Btter  Imp.  Co.  54 
N.  H.  658:  AvmefT.  Heath  (unpublished  op); 
Knoac  v.  ChaUmer.  42  Me.  150;  Trwit  v.  Lord, 
4S  Me.  562;  Dtoinelv.  Vratie,  44  Me.  167;  Park* 
T.  Morm,  Me.  260;  Laneg/v.  Clifford,  54  He. 
487;  Veati€  v.  DwiRtl,  60  Me.  479;  ^fffughitm  v. 
Baker,  4  Mass.  523;  Oom.  v.  ^tar.  7Cusb,  100; 
Otnn.  T.  Sua  Co.  13  Gray,  248. 

The  owner  of  a  mill-dam  on  such  a  river  is 
hound  to  provide  a  suitable  snd  reasonably 
convenient  passanway  for  commerce ;  and  u 
be  fails  (o  do  so  us  wn  becomes  a  nuisance, 
and  may  be  abated  by  any  member  of  the  pub- 
lic faaving  oocasioo  to  use  the  same. 

DwiHet  V.  Veaxie,  Parka  v,  Morte  and  Lan- 
e:jfv.  Clifford,  tupra;  Wood,NutBauce8,^7fi6r 
p.  858.  also  ^483.  484,  758,  767-762. 

Courts  of  equity  will  interfere  to  restrain  and 
prevent  thrtjatened  public'nulsaDces  at  the  suit 
of  a  private  person  who  may  suffer  a  special 
injury  thereby,  u  well  as  to  abate  those  al- 
ready existing. 

Cooley's  Bl.  Com.  bk.  8,  219,  230,  note  7 ; 
Adams,  £q.  485, 487,  nUe  1;  Jeremy's  Mitf.  £q. 


lie  hlarbway.  It  to  so  held  In  Hobbart  v.  Bell.  H 
III.  IM,  a  case  wUefa  unnGonsssrily  orltlolBes  tlie 
Maine  and  Hlehlean  eases  as  ezoepCional,  though 
they  ma>  well  stand  with  that  upon  Its  fiacts. 

Nature  Is  competent.  It  has  bmi  said,  to  make  a 
uaviffRble  river  without  tbe  aid  of  the  Legl^ture 
(Hartm  T.  Bliss.  S  Blaokf.  as> ;  and  it  Is  now  fully  cs- 
taMlsbed  Intblscountrr.  OTerrulioir  the  earlier  de- 
cisions, OiBtUie  public  have  a  rlfffat  of  pesssRe  over 
all  fcmh-water  streams  whlcta  are  by  nature  et»- 
oeptible  of  mneral  use,  and  that  thuae  rivers  are 
pubUcandnaviiraUelnlUiw  vhloharenavijrable  In 
Ihot.  Hale,  l>e  Jure  Maris,  chaps.  S,  8;  WtlUams  v. 
Wilcox.  8  Ad.  ft  Bl.  814. 833;  Barney  v.  Keokuk,  U 
U.  S.  842,  21  L.  ed.  aeS;  Pound  v.  Turob,  95  U.  8.  489, 
24  L.  ed.  826;  The  "  Daniel  Ball,"  77  V.  8. 10  Wall. 
087, 19L.ed.«B0;The"Montello,"87U.  8.  SO  Well. 
488, 442. 92  L.  ed.  891, 8H;  OartOT  v.  Thurston.  58  N. 
H.  104, 100;  Thompson  v.  AndroBCOgytn  River  Imp. 
Co.  54  N.  H.  545, 68  N.  H.  lOS;  Brown  v.  CStadboume, 
dnie.  9;  Moor  v.  Veazle.  IS  He.  843:  Sprinir  v.  Bus- 
sell,  7  He.  273, 200;  Wadswortb  v.  Smith.  U  He.  £78: 
Adams  v.  Pease,  2  Conn.  461:  Ingrraham  v,  Wtlktn- 
Bon,  <  F)ok.  «t8:  Com.  r.  Gbapin,  5  Pick.  IBB,  208; 
Palmer  v.  HulllR&n,  3  Cai.  807;  People  v.  Flatt,  IT 
Johns.  195, 211;  Hooker  v.  Cummlngs,  SO  Johns.  90; 
Canal  Comis.  v.  PeopW,  5  Wend.  428 ;  Honran  v. 
KlD?.  8S  N.  T.  4A4, 80  Barb.  9, 18  Barb.  277;  Hunaoii 
V.  HunffcrTord,  8  Barb.  286:  Moore  v.  Sanborne,  2 
Hloh.  619;  Lorman  v.  Benson.  B  MIota.  18;  Rhodes  v. 
Otis,  83  Ala.  578,  eSB;  Cox  v.  State,  S  Blackf.  168: 
Weisev.  Stnith.BOr.  44S.  448:  Godfrey  v.  Alton,  !2 
111.  29;  Memphis  v.  Overton,  8  YerRer.  888;  Elder  v. 
Bumis,  8  Humph,  3S6;  8tnart  v.  Clark,  2  Swan,  16; 
Hlgler  V.  State,  7  Baxt,  498;  Tates  v.  Judd,  18  Wto. 
118;  Hickok  v.  Hlne,  2aOtalo  8t.S»;  Selman  v.  Wolfe, 
27  Tex.  «S:  Gould.  Watfln.  1 64. 

Tbe  law  of  tbe  State  reoog-alzes  the  rifrbt  of  tbe 
public  to  use  such  streams.  thoOgrh  private  proper- 
ty, for  rafting:  and  floating  lofra,  as  far  as  neoeeeary 
for  public  acoommndatlon.  Fnlmer  v.  MtilUtran,  8 
Oal.  816;  Shaw  v.  Crawford,  10  Johns.  287;  F.x  parte 
JennloRB,  OCow.  518;  Browne  v.  ecofleld,  8  Barb. 
2119:  MorRan  v.  King.  18  Barb.  882, 85  N.  Y .  4S8;  Brown 
v.  Ch8dboume,aHe.8;Hoo!rev.8an1>ome,BHIch. 
B19. 

The  riparian  owner  has  a  rlfrht  to  nse  the  stream 
in  all  ways  and  for  all  purposes  which  are  not  in- 
oonristent  wltta  lis  use  bythepuMle.  Lorman  v. 


Benson,  6  iSleh.  U,  77  Am.  Dea  4»:  Lanoer  v.  Clif- 
ford. M  He.  491.  K  Am.  Deo.  W;  Morgan  v.  King.  18 
Haiti,  m;  SootteM  t.  Lansinir.  17  Mich.  OTz  Tates  v. 
Milwaukee,  7717.  8. 10  Wall.  497, 19  L.  ed.  964;  0  Law- 
son,  Riffbta,  Remedies  ±  Practloe,  ■  2882. 

Be  may  use  the  water  for  the  purpose  of  manu- 
facture. He  may  erect  dams  across  tbe  strcsns 
provided  he  leaves  room  for  the  passage  of  loss 
and  other  produrrte.  Scofleld  v.  Lftnslnfr.  17  Mlcb. 
437;  Thurman  v.  Morrison,  14  B.  Hon.  VR;  I>oug'lasB 
v.  State.  4  Wto.  887.  8  Lewson,  Bights,  Remedies 
&  Practice,  1 2832. 

Equity  w^U  rteogntze  and  enforre  the  riffivtt  of  ripa- 
rfm  pvnprietOT*. 

By  the  exercise  of  the  equitable  jnrtsdictlnD 
courts  may  abate  a  nuisance,  at  tbe  instance  of  a 
party  who  Is  a  sufferer  lo  a  special  or  particular 
manner  distinct  from  that  Suffered  by  bim  In  com- 
mon with  tbe  public  at  large;  but  this  injury 
must  be  real  and  such  that  the  tefrol  remedy  of 
damages  would  not  be  adequate.  3  Pom.  Bq. 
Jut.  8  1349.  citing  Soltaa  v.  Dc  Held,  2  Sim.  N. 
8.  138;  Atty-Qen.  v.  Sheffield  Q.  C.  Co.  3  DeG.  it. 
&  Q.  304;  Atty-Gon.  v.  Cambridge  G.  C.  Co.  L.  B.  4 
Ch.  71, 80;  Pettibone  v.  Hamilton. «  Wis.  40S;  Coast. 
LIneK.  Co.  v.  Cohen,  50Ga.  451;  Thayer  v.  New  Bed- 
ford R.  Co.  125  Mass.  253;  Osborne  v.  Brookljn  CStv 
R.CO.  6  RIatchf.  868;  Hartshorn  v.  South  Reading* 
8  Allen,  501;  Rowe  v.  Granite  Bridge  Corp.  21  Pick. 
844;  BIgelow  v.  Hartford  Bridge  Co.  14  Conn.  58S; 
Hllban  v.  Wharp,  27  N.  Y.  611;  Knox  t.  New  York. 
56  Barb.  404;  New  York  v.  Baumborgor,  7Robt2tS; 
Peck  V.  Elder,  8  Sandf.  128;  Coming  v.  Lowerre,9 
Johns.Ch.  439, 2  L.  ed.  178;  Sparbawk  v.  TJnlonPass. 
R.Co.64Pa.40I;Higbee;v.Camden&A.K.Co.l9 
J.  Bq.  278;  Allen  v.  Honmouth  Co.  Board  of  Cbosen 
Freeholders,  13  X.  J.  Kq.  68.  71;  Delaware  &  H.  B. 
Co.  V.  Stump,  8  0111&J.479;'Hatniitonv.  Whftrjdge, 
11  Md.  128;  Sarannoh  A.  &  G.  B.  Co.  v.  Sbiels.  l»  Oa. 
801:  Green  v.  Oakea,  17  111.  249:  Ewell  v.  Greenwood, 
28  Iowa,  877. 

Incidentally  this  topic  has  received  extended 
treatment  In  several  notes  appended  to  cases  is- 
ported  in  this  series.  Bee  Fulmer  v.  Williams  iAl) 
1  L.  R.  A.  80Bi  Harold  V.  Jones  (Ala.1  8  L.  R.  A.  40S; 
Gaston  V.  Hoce  (W.  Ta.)  6  L.  B.  A .  802;  and  Bwsn- 
Bon  V.  Missieaippl  ft  Rum  Blver  Bofan  Co.  (Hton.)  T 
L.aA.678.  F.&B. 


Digitized  by 


IBM. 


COSSIOTKCT  BlVBB  LtFMBBB  GO.  T.  OlOQVt  FaiU  OO. 


PL  144. 146;  9  Story.  Eq-  Jur.  U 101.  lOB,  934. 
980;  Gould,  Waters,  6g  121,  218;  High  loj. 
700-768,  768.  769.  791,  794,  804,  noU  S,  812- 
815.  818;  Angen,  Higbwajs,  283, 284;  Wood, 
Nuisances,  777  778;  Danlell,  Ch.  Pr.  1685. 
1030;  Pom.  £q.  Jur.  g  1849,  note  1:  Sampaon  v. 
Smith.  8  Sim.  372;  Qnming  t.  Trt^  I.  A  2f. 
Faetttt^,  40  N.  T.  191 ;  Ann^hatUa  v.  Wheel- 
ing A  S.  BH^  Co.  U  U.  8. 18  Uow.  618,  14 
L.  €d.  849;  lane  t.  Jiewdigate,  10  Ves.  Jr. 
103;  Gyrningv.  Ijmerrt.  6  JofanB.  Cb.  4S9,  2 
1,.  ed.  178;  Pettibone  v.  Hamilton.  40  Wis.  402; 
JioMer  T.  Randolph,  7  Port.  (Ala.)  2S8;  Barnes 
T.  Hadne,  4  Wis.  454;  Walker  t.  Shepardaon.A 
Wis.  486;  Georgetown  v.  Alexandria  Canal  Co. 

87  U.  S.  13  Pet.  91,  9  L.  ed.  1012;  Bigdow  t. 
Bariford  Bridge  Co.  14  Cono.  565;  /VinA  v. 
Lausrence,  20  Codd.  117;  Sparhawk  v.  Union 
PaM».  R.  Co.U  Pa.  401;  Knwe  v.  JSew  York,  55 
Barb.  404;  ^ithr.  Locktcood,  13  Barb.  209; 
Biceli  V.  Oreenv)ood,'M  Iowa,  877;  Hamilton  v. 
Whitrtdge,  U  Md.  128;  SoUav  t.  Z>e  //^ft;.  9 
Eog.  L.  &  Eq.  104:  Spaicer  v.  London  AB.R. 
0>.  8  Sim.  198;  JV«u  Tonfc  r.  Baumbergar,  1 
Bobt.  219;  Hudton  Biwr  B.  Co.  r.  LoA.  7 
Kobt.  418;  fbrannrtA  A.  A  G.  R.  Co.  v.  SSfeto. 

88  Oa.  60t;  Kmav.  Chaloner,  42  Me.  isa 
Tbe  Supreme  Court  of  New  Hampsbire  has 

asserted  iis  full  equitable  jurifidiction  to  restraia 
or  abate  nuisances  io  all  caees  where  legal  rem- 
edies are  impracticable  or  inadequate. 

Fooi.  Eq.  £806;  (9w  T.  Wiunipiaeogee  Lake 
a  <t  W.  Mfg.  Co.  87  N.  fl.  264;  WOiber  v. 
Oage,  89  N.  H.  183;  Burnham  v.  Kempton.  44 
H.  78;  Boatman  t.  Amoakeao  Hjg.  Co.  47 
H.  71 ;  BamU  T.  AiCMviy  Jlfg.  Oo.G  N. 
H.  428. 

In  such  caies  ttie  rij^t  of  (rial  br  jury  doea 
not  exist.   BMom  r.BOtowa.  68  K.  R  60. 

Tbe  pUiotiffs  ask  for  ao  injuactloa  agatDst 
tite  defendants'  maintaining  a  dam  across  the 
Connecticut  River  without  providing  suitable 
sluiceways  for  tbe  reasonable  paarage  of  tlm- 
litr.  Such  ao  iojanotion  would  be  mandatory 
in  character,  but  has  been  repeatedly  grantea 
by  courts  of  equi^. 

Pom.  Eq.  S  1859.  noteg:  Bobinaon  v.  Bj/ron, 
1  Bio.  Cb.  688;  High.  Inl  2d  ed.  6§  793-804, 
noU  t;  BatUdn  t.  BvSkiaaoH  4  Sim.  18; 
^ncer  v.  London  ds  B.  B.  Co.  8  Sim.  198; 
Anntblvania  y.  Wheeling  ds  B,  Bridge  Co. 
54  V.  S.  18  Bow.  616,  14  L.  ed.  349;  Lane  t. 
Newdigate,  10  Vea.  Jr.  198;  Oould,  Waters. 


The  construction  of  their  diarter  claimed  by 
tbe  defendants  would  be  contrary  to  tbe  well- 
defined  policy  of  Xew  Bampsbire,  as  expressed 
by  repeated  Acts  of  the  Legislature.  A  con< 
structitm  abridgtog  a  public  riifbt  will  not  be 
jpren  to  a  legiMative  Act  unless  such  inteation 
Is  exptesaly  and  distiuctly  rtated  therein, 

BookKtt  T.  Amoak^g  Mfg.  Oo.  44  N.  H.  106; 
Treat  v.  Lord,  42  He.  653. 

Mr.  W.  8.  lAdd,  with  Mr..  Jwwdah 
Ssmitb,  for  defendants: 

There  was  not  at  the  time  of  the  adoption  of 
our  Constitution,  and  is  not  now,  any  remedy 
by  private  suit  in  equity  in  a  case  like  the 
present;  the  only  remedy  was,  and  is,  by  pub- 
nc  [ffooeeding  on  bebali  of  the  State;  in  such 
public  proceeding  there  was  at  Uie  tiine  of  the 
adoption  of  the  ConBtltntkm  an  unquestioned 
right  of  trial  bgr  Jniy;  and  tbe  Legialature  hai 


not  attempted  to  take  mray  thto  right,  and 
could  not  If  it  would. 

The  plaintlfb  at  tbe  time  of  filing  tbe  bill 
could  not  have  maintained  an  action  at  law. 

Bowien  v.  F^etoia,  18  R.  I.  189,  48  Am.  Rep. 
21;  Clark  Y.Chicago  dK.  W.R.Co.  70  Wis.  593. 

At  the  time  of  commencing  this  suit,  the 
plaintiffs  not  only  had  itu£terea  no  damage,  but 
apprehended  no  damage  save  the  loss  of  a  pub- 
lic ri^ht  which  they  were  privileged  to  enjoy 
only  u)  common  witb  the  real  of  tbe  public. 

Boae  T.  Orovea,  6  Mao.  &  G.  618. 

Undoubtedly  a  riparian  owner  has,  like  every 
other  citizen,  tbe  right  of  navigating  tbe  river 
as  one  of  the  public.  This,  however,  is  not  a 
right  coming  to  bim  qua  owner  or  occupier  of 
any  lands  on  the  bank;  nor  is  it  a  right  which. 
per  ae,  he  enjoys  in  a  manner  different  from 
any  other  member  of  tbe  public. 

LyoA  V.  Fi^mongera  Ob.  L.  R  1  App.  Caa. 
662. 

These  plaintiffs  complaia  solely  of  injury  to 
a  public  right,  and  the  damage  liable  to  be 
Buffered  by  Uie  plaintifb  differs  only  in  dwtree, 
and  not  In  kind,  from  that  liable  to  be  auiierea 
by  tbe  rest  of  tbe  community. 

{/Brien  r.  Norvich  db  W.  R.  Co.  17  Conn. 
872;  Sedfy  v.  Biahap,  19  Codd.  128;  Harvard 
CoUege  v.  Sttarna,  15  Gray,  1;  Brajftonv.  Fall 
Bioer.llZ  Mass.  218;  lUaekietH  v.  Old  Colony 
B.  Co.  123  Mass.  1;  Houek  t.  Waehter,  84  m£ 
265,  6  AuL  Rep.  833;  San  JoaS  Ranch  Co.  v. 
^ooka,  74  Cal  463;  Clark  y.  aiieagoAN.  W. 
B.  Co.  70  Wis.  593;  Chieago  v.  Union  Kdg. 
Aaao.  102  111.  879,  40  Am.  Rep.  698;  Blackwat 
T.  Old  Colony  R  Oo.  122  Mass.  1;  Uooer  v. 
P&rtamouth  Bridge,  17  N.  H.  200. 

The  wdgbt  of  New  Hampshire  authority  la 
decidedly  against  the  maintenance  of  a  btlf  In 
equity  to  restrain  or  abaie  an  alleged  nuisance, 
until  after  tbe  right  has  first  been  established 
in  a  suit  at  law  (where  there  would,  of  course, 
be  a  trial  by  Jury  upon  all  queatioos  of  fart). 

See  Burtihatn  v.  Kempton,  44  N.  H.  78; 
JSaatman  v.  Amoakrag  Mfg.  Oo.  47  N.  H.  71; 
Perkina  t.  Foue,  60  N.  H,  496;  Birker  v.  Win- 
nipiaeogee  Lake  O.  A  W.  Oo.  67  U.  S.  2  Black, 
645,  17  L.  ed.  888.  See  also  Mot'ey  v.  Down- 
man.  3  MyL  &  C.  1;  WhiU  v.  Cohtn.  1  Drew. 
812;  DewhiratY.  Wriptejt,  Coop.  Pr.  Cas.  819. 

Where  an  injunction  is  granted  without  a 
trial  at  law.  it  is  usually  upon  Ibe  principle  of 
^eserviog  tbe  property  until  a  trial  at  law  can 

Parker  t.  Winnipiaeogee  Lake  0.  db  W.  Oo, 
avpra;  Irwin  v.  Dvtion,  60  D.  8.  9  How.  S8. 
18  L.  ed.  38;  Varneg  t.  Pope,  60  Me.  192. 

At  common  law,  when  tbe  alleged  offense 
consisted  simply  in  obstructing  the  public  pas- 
sage, and  did  not  involve  an  iovomon  of  ibe 
proprietary  right  of  the  crown,  the  case  was 
not  finally  dispoecd  of  tuttfl  after  a  Jury  tiial. 

Atty-Om.  V.  Cleaver,  18  Ves.  Jr.  211;  3 
StoiT,  Eq.  g  928;  Athf-Gen.  v.  New  Jeraey  R 
<ft  7>an)fp.  Cto.  8  N.  J.  Eq.  136;  Atty  Oen.  T. 
RiehaTda.  2  Anstr.  008. 

Tbe  present  case  is  not  a  case  of  purpresture, 
or  Invasion  of  tbe  soil  of  the  State.  The  bed 
of  tbe  Connecticut  River  at  Lebanon  and  Nor- 
wich belongs  to  the  riparian  owners,  and  not 
to  the  State. 

Gould,  Waters.  §  66,  pw  118;  Simbaa  v. 
£(BA0/,4ON.ai8O. 


Digitized  by 


Google 


KBW  BAlfMBntB  SOPRKUB  COUBT. 


Dbc.. 


It  is  dear  that,  iKfore  recent  staialoiy 
cbanges  In  the  law  of  procedure,  this  contro* 
versy  could  not  have  beeo  coDstitutiooatly  de- 
rided advereely  to  the  defendants  until  after  a 
jury  trial.  These  eoactiDenla  do  not  have  the 
effect  of  deprtviDg  the  defeodsnts  of  the  coa- 
stituttonal  right  of  trial  Jury  which  they 
preTiouflly  had,  such  a  result  is  beyond  the 
power  of  ihe  Legislature. 

Poicert  V.  Raymond,  137Mafl8.  483.  Scealso 
Merchant*  A'at.  Bank  of  Netebvryport  v.  Moul- 
ton,  8  Nci$  £ne.  Rep.  7Si  148  Mass.  545;  North 
PiJin^ltania  Coal  Oo.  v.  Snovden,  43  Pa.  488. 

The  grant  of  the  riuht  to  hufid  a  dfttn  neces- 
earity  implies  llie  right  to  cause  some  obstruc- 
tion to  the  passage  of  logs;  hut  the  graot  must 
be  regarded  as  subject  to  the  impliedllmitalion 
that  the  dam  shall  be  bo  built  as  to  create  no 
obatructioDS  except  mich  as  are  reasonably 
necessary  to  the  beoeflcisl  maintenance  and  use 
of  the  dam  for  manufacturing  purposes.  In 
dcterminiog  this  question  of  reasonable  neces- 
sity, »  jury  is  to  take  into  account  not  only 
the  requirements  and  oonveDience  of  floatation, 
but  also  tbe  requirements  and  convenlcDce  of 
mRDufacturiDg. 

Sec  Great  Falls  Mfg.  Co.  v.  Femald,  47  N. 
n.  444;  Pearton  v.  Rolfe,  76  Me.  386. 

The  jury,  in  passing  on  tbe  question  of  the 
teasonable  sufficiency  of  tbe  sluiceway,  are  not 
10  proceed  upon  the  theory  that  the  public 
right  of  floatation  is  superior  to  the  public  right 
cf  manufacliiring.  The  reasonableness  of  the 
ftluic-ewny  is  to  be  determined,  not  solely  in 
view  of  tbe  Interest  and  convenience  of  the 
log-owner,  but  in  view,  also,  of  tbe  Interest  and 
conrenieuce  of  the  manufacturer. 

l-'ee  Rindge  ?.  Sargent,  4  New  Eng.  Rep.  628, 
M  N.  H.  2tf4;  Fotter  v.  Seartport  9.  A  B.  Co. 
5  New  Eng.  Rep.  286,  79  Me.  COS. 

W<!  may  safely  concede  that  the  power  con- 
ferred by  tbe  charter  of  tbe  manufacturing 
company  must  be  so  exercised  as  not  to  injure 
tbe  interests  of  others  more  than  is  reasonably 
necessary  to  accomplish  the  purpose  for  which 
tbe  charter  was  granted.  But  this  ccDcessioo 
only  shows  thst  the  harm  likely  to  be  caused 
by  tbe  dam  was  Intended  to  oe  mitigated,  so 
far  as  reasonably  consistent  with  its  erection 
and  beneficial  use,  and  not  that  tbe  dam  was  to 
he  so  built  as  to  present  no  mRterial  obstruc- 
tion to  nftTigntion. 

See  Pound  t.  Turvk,  05  U.  8.  4S«,  24  L.  ed. 
525. 

The  Ijegialature  may  fairly  be  supposed  to 
have  taken  into  account  the  fact  that  the 
stream  at  the  place  tn  question,  though  In  a 
certain  sense  navignhte.  is  not  cai»ble  of  gen- 
eral or  extended  navigation. 

Pearton  v.  Rolfe,  76  Me.  888. 

Tbe  right  of  floating  is  not  paramount  to  the 
use  of  water  for  machinery,  and  the  rights  of 
the  public  and  those  of  the  riparian  owners  are 
both  to  be  enjoyed  with  proper  rp^rd  to  the 
existence  and  preservation  of  the  other. 

Gould.  Waters,  §  110;  MiddMom  r.  Flat 
River  Room  Oo.  97  Micb.  088;  BntuvrtA  v. 
Com.  Sa  Pa.  8S0. 

I>prcndants  are  not  under  legal  oblicaHon  to 
provide  a  public  way  for  the  passage  of  logs 
over  their  dam,  better  than  would  he  afforded 
by  the  nalnral  condition  of  the  river  unob- 
firtictcd  by  their  dam.  AmiU-oirner  is  under 
18  U  R.  K.* 


no  lesal  obligation  to  furnish  any  public  pas- 
sage for  logs  over  his  dam  at  a  time  when  the 
river  at  such  place,  in  its  natural  cooditfon, 
does  not  contain  water  enough  to  be  floaiaMe 
if  unobstructed  by  mills,  although  tlie  river  u 
generally  of  a  floatable  cbaraeto-. 
i^fwn  T.  Re&^,  76  Me.  880. 

Blod^ett*  J.,  delivered  ibe  opinion  of  the 

court: 

In  the  original  bill  the  Lumber  Company 
were  sole  plaintiffs.  Their  complaint  is  that 
tbey  annually  exerdK  the  pablie  right  of  floot- 
ing  loes  down  Connecticut  River,  and  that  the 
deieodants  have  obstructed  the  way  bv  a  dam 
at  Olcott  Falls.  The  prayer  is  for  a  decree  re- 
fliraining  tbe  dcfendents  from  maintaioing  (he 
dam  without  suitable  sluiceways,  for  a  provis- 
ion in  the  decree  determining  tbe  dimensions 
and  character  of  the  duiceways,  and  for  gen- 
eral relief.  Tbe  defeodaots  demurred  on  i  U9 
ground  that  the  alleged  grievance  Is  a  pulille 
nuisance  for  the  abatement  of  which  a  suit  can- 
not be  maintained  by  a  private  person.  This 
objection  has  been  avoided  by  an  amendment 
joining  tbe  attorney -general  as  plaintiff,  and 
the  demurrer  is  overruled  without  considering 
the  question  whether  tbe  bill  can  be  maintained 
bylbeLumberCompany.  Dotxr-7. 1'ortBmoutii 
Bridge,  17  N.  H.  200,  216;  Qripn  v.  inborn- 
ion,  44  N.  H.  246;  Smithv.  Putnam.  fl2  N.  H. 
369.  878;  Milarkey  v.  Fotter.  6  Or.  879,  and 
notet  in  25  Am.  Rep.  688;  Pennsf/ltania  r. 
Wheeling  db  B.  Bridge.  54  U.  8.  13  How.  51S, 
561,  562.  564,  566,  667. 14  L.  ed.  249,  267,  2C<^ 
269;  KniekerioekerlMCo.  v.  Shvtti.  116  N.  . 
882;  Steam-Boat  Oo.  t.  3outA  Gai-otiaa  11  t\ 
80  S.  C.  589;  Gould,  Waters,  g5  191-127,  54;; 
Wood,  Naisances.     646-701,  819. 

If  tbal  question  becomes  material  !n  the  prog- 
ress of  tbe  case,  it  will  be  examined  wlteu  i.s 
decision  is  necessary.  The  mode  of  tinal  oo  a 
bill  in  equity  for  Ihe  abatement  of  a  nntsaont 
Is  not  an  open  qnesUOD.  Stat«  v.  Saunden,  W 
N.  H.  — . 

"The  channel  of  a  public  nsvienble  river  is 
properly  descilbedas  a  publichighway."  tW- 
eherier  v.  Brooke,  7  Q.  B.  889.  87a 

"A  stream  may  be  a  public  highway  for 
floatage  when  it  is  capable,  in  its  oi^ioary  and 
natural  stage  in  the  sdrsods  of  high  water,  of 
valuable  public  use.  ...  It  is  a  public  high- 
way by  nature,  but  one  which  is  such  cniy- 
periodically,  and  while  the  natural  cooditio;i 
permits  a  public  use.  .  .  .  The  public  riglii  is 
measured  by  the  capacity  of  the  stream  lex 
valuable  public  use  in  its  natural  condition." 
JTtHnder  Bay  River  Boom.  Co.  v.  Spefhly,  3X 
Mich.  886,  848-346;  Oantan  v.  Maee,  88  W.  Va. 
14;  Roopman  t.  Blodgett.  70  Micb.  610,  14 
West.  Rep.  908;  State  y.  GUmantan.  14  N.  11. 
467,  479;  Carter  v.  Thiirtton,  68  N.  H.  lOi; 
Collina  V.  Hoicard,  66  N.  H.  190;  Gould  .Water*, 
§§  64.86, 107-119;  Aneell.  Highways,  53-7-J. 

The  ConDecitcut  Riva*  ia  a  natural  liighwsy 
for  floating  logs.  Thompson  v.  AnOrMoog*  i» 
Rieer  imp.  Co.  64  N.  H.  645.  6tt,  549;  Conatt" 
tirvt  River  Lumber  Co.  T.  O^umbia,  62  N.  H. 
286,  287. 

At  Olcott  Falls  the  public  has  a  rishtof  pss- 
sage  for  logs  as  free  and  convenient  as  would 
be  afforded  by  tbe  river  in  its  natural  conditioB. 
□Dless  the  highway  bu  been  wbolly  or  ptf> 
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Ualij  discoQtlnned  bry  law.  I'be  riparian  pro- 
prieton.  inc(»poratea  or  uniocorporatod,  in  the 
rxerdfie  of  their  private  righra,  may  cliange 
the  natural  conditioii  of  the  stream  so  tar  as 
changes  are  pomible  without  an  iofriDgement 
of  the  public  tight  The  riparian  tiUe,  includ- 
ing  a  light  of  alteriag  the  channel  and  using 
the  waier,  does  not  teclade  a  right  of  total  or 
partial  diflcontinuance  of  the  changeable  way 
of  which  the  capacity  of  the  stream  in  its  natu- 
ral condition  is  Uie  measure.  "Any  persoo 
owoing  the  land  upon  both  indes  of  such  a 
river  can  maintain  a  ferry  m  bridge  or  dam  for 
bit  own  uae,  provided  be  does  tt  so  la  not  to 
ialerfere  with  the  pnbHc  easement,  without 
any  sntbority  from  the  Legislature,  and  even 
in  defiance  of  a  legislative  prohibition.  In 
soch  case  be  would  but  be  making  a  proper  use 
or  bis  own  property.  .  .  .  What  rights  did 
the  Legislature  gAn  the  plalntiif  by  its  Act  of 
iocorporatfon?  It  made  H  a  corporation,  and 
nvfl  it  tlie  corporate  right  to  build  its  bridge. 
For  that  purpose  only  a  corporal  ion  was  not 
needed,  nor  was  legtelatiTe  sanction  needed. 
Bat,  hcioe  autborizea  by  the  Legislature  to 
baikl  ttie  oridge.  It  could  not  be  complained  of 
for  any  necesaacy  iolerference  with  tbe  public 
eucment  which  wan  under  legislative  control; 
for  that  which  ts  authorized  by  taw  cannot  be 
a  puMic  nuisance.  .  .  .  Tbe  Legislatnre  did 
not  empower  it  to  interfere  with  the  stream  ex- 
cept so  far  as  it  was  necessary  for  tbe  building 
and  maintenance  of  Its  bridge."  Chenango 
Bridge  Oo.  v.  Paige,  88  N.  T.  178.  185,  186; 
Bnai  t.  Moak,  04  N.  Y.  116.  138;  8evDalV% 
FatU  BridgeT.  Fitk.  88  N.  H.  171. 177;  Book- 
Mtt  T.  Ametkeag  iSfg.  Oi.  44  K.  H.  lOS.  110; 
JEvitnart  v.  Amoakiig  Mfg.  Co.  44  N.  H.  148, 
180;  Com.  v.  Alger,  7  Cash.  08,  89;  Angell, 
Highways,  %%  237-241. 

"Tbe  Statute  ^ves  a  general  authority  to 
the  ftessions  to  lay  out  bia^waya;  but  tbe  etat 
ale  must  haTaareaaoiiaolecoiistnictlon.  This 
authority,  therefore,  cannot  be  extended  to  the 
laringout  of  a  highway  over  a  navigable  river, 
whether  tbe  water  be  f  resb  or  salt,  so  that  the 
tirermay  be  obstructed  by  a  bridge.  A  navi- 
jpble  river  is,  of  common  right,  a  public  bigb- 
«ay;  and  a  general  authority  to  lay  out  a  new 
highway  must  not  be  so  extended  as  to  give  a 
power  to  obstruct  an  open  highway  already  tn 
ihe  use  of  the  public."  (km.  v.  (hombs,  2 
Man.  4S&,  482;  Arundel^,  MOcuUeek.  10  Mass. 
70:  Gmh.  y.  Chariettown,  1  Pick.  180. 

In  Connecticut,  under  a  general  power  to 
lay  out  highways,  a  road  may  be  laid  across 
aavigaUe  water  where  a  snitable  In-idge  will 
not  be  a  aerloaf  obatmction  to  navigation. 
Oroton  T.  Bvr^Tt,  22  Conn.  178,  186-189; 
Brmn  v.  Proton,  88  Conn.  218. 

Bitch  cases  are  consistent  with  the  rule  that 
anthority  to  lay  out  a  new  highway  does  not 
Warrant  an  unnecessary  obstruction  of  an  old 
one.  A  loH-gate  of  a  turnpike,  unnecei<8ari]y 
ntBtrucling  a  free  road,  is  a  public  nuisance. 
Wala  V.  Jetton.  2  Mass.  148.  A  fiancbise  to 
bolld  a  railroad  between  certain  points  does 
not  include  a  right  to  build  it  unnecessarily  oo 
or  along  a  street.  Springfield  v.  (Jonneeticvt 
MmtB.  Cb.  4Cusb.  68;  Gmrt.  on  Inland  FitJi- 
fru$r.  Boiyoke  Water  P.  Co.  104  Mass.  446. 449. 

Tbe  charter  of  the  Franklin  Falls  Company 
sQthoriHs  it  to  ^labllsh  and  oariy  on  varions 
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manuhcturea  "  in  the  improvement  of  the 
water-power  of  tbe  Winnipiseogee  River." 
Laws  1868,  chap.  8797.  In  StaU  v.  FrankUa 
FeUU  Co.,  49  N.  H.  240,  it  was  held  that  ibe 
defendants  could  not  lawfully  maintain  a  dam 
that  would  prevent  tbe  passage  of  migratory 
flah  from  the  aea  to  the  lake.  Its  right  to  cairy 
on  manufacturing  business  "in  tbe  improve- 
ment of  tbe  water-power"  included  a  right  lo 
maintain  such  a  dam  and  make  such  a  diver- 
sion of  the  water  from  the  natural  channel  aa 
would  not  infringe  any  public  right  of  way. 
Sometimea  the  water  waa  "not  more  tban  suf- 
flcimt  to  carry  the  macbtnery:"  and  the  com- 
pany's works  could  not  be  enlarged  to  such  an 
extent  that  no  water  would  ordinarily  run  over 
tbo  dam.  But  the  requirements  of  their  bttsi- 
ness  were  not  held  to  be  materia'.  Tbey  could 
build  a  stairwav  for  the  aacent  of  flab,  as  they 
could  build  a  sluiceway  tta  tbe  descent  of  logs. 
The  necessity  of  buildfng  a  dam  and  diverting 
the  water  to  their  wheels  was  not  deemed  a 
necessity  of  disconUnuing  tbe  public  right  of  & 
flsb-way.  The  right  of  riparian  owners  to  im- 
prove and  use  the  power  of  the  river,  with  or 
without  a  charter,  was  undisputed;  but  It  wiia 
not  suggested  by  the  defendants  i\M  their  char- 
ter discontinued  the  right  of  way  or  authorized 
its  diacontinuanre;  and  such  a  cunstruciion 
not  being  claimed,  tbe  legal  ground  on  which 
it  must  be  rejected  is  not  stated  in  the  decision 
whether  a  nver  is'  a  highway  for  fish,  or  for 
logs,  or  for  both,  a  grant  of  ^e  advantages  of  a 
corporate  organization  to  persons  engaged  in 
tbe  improvement  and  tise  of  the  water-power 
for  manufacturingpurposesdoee  notafaow  that 
a  total  or  partial  discontinuance  of  the  way  was 
intended  by  the  Legislature.  Com.  v.  Siuesg 
Oo.  13  Gray,  289, 248;  Gommimionert  on  Inland 
Fitheritt  v.  Bolyokt  Water  P.  Co.  104  Mass. 
446,  450.  It  merely  shows  that  the  franchise 
asked  by  tbe  grantees  and  given  by  tbe  State 
ia  a  ooiporste  cspadly  to  exerdae  common- 
law  rights  of  riparian  owners.  A  grant  to 
these  defendants  of  a  right  to  do  aa  an  incorpo- 
rated body  what  they  could  do  as  unincori>o* 
rated  partnerswas  necessary,  because  "corpora- 
tions are  artificial  persons,  created  forspecitic 
putposes,  and  invested  with  sudi,  and  only 
such,  powers  as  are  conferred  by  law.  Wbiie 
natural  persons  may  do  with  tbemselves  and 
(heir  property  whatever  is  not  forbidden,  arti- 
ficial persons  cannot  rightfully  do  anything 
that  is  not  expressly  or  by  necessary  iinplirn- 
tion  peimitted  by  tbe  law  of  their  beiui:.'' 
Pitttburgh,  G.  A8t.L.B.  Co.  v.  Lgon,  128  i'a. 
140,  160,  2  L.  R.  A..489;  Com  t.  Ae^y,  188  U. 
8.  21,S3L.ed.  S18. 

An  Act  authorizing  certain  persons  merely 
to  form  themselves  into  a  corporation  would 
be  useless.  Without  an  autbority  conferred 
by  statute  upon  the  Olcott  Falls  Company  lo 
do  something,  it  could  do  nothing.  Pieree  v, 
Emery,  82  N.  H.  484,  512.  In  addition  to  a 
mere  Act  of  Incorporation,  a  grant  of  power 
was  indispensable  to  euable  it.  as  a  corpora- 
tion, to  engage  in  tbe  improvement  and  manu- 
foclurlog  use  of  Olcott  Falls.  Without  such 
a  grant  Tt  would  be  restrained  by  injunction,  . 
at  tbe  suit  of  one  of  the  members,  from  carry- 
ing on  that  busiuesg;  and  on  quo  warranio, 
brou^t  by  the  State,  its  unanimous  usiurpv 
tioD  of  corporate  fianchisca  would  be  sup- 
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fimaed.  It  is  a  corporation  for  a  manufactur- 
ag  purpose,  and  can  purchase  and  bold  a 
limited  amount  of  real  estate,  improve  the 
Trater-powCT,  make  and  maintain  on  and  acnws 
tlie  river  at  the  falls  all  ancb  works  as  are 
cecessary  and  proper  to  accomplish  the  object 
of  its  incorporation,  and  carry  on  such  kinds 
of  mRnufacturin>[  business  as  it  choose.  Laws 
1848,  chap.  674;  Laws  1881,  cbap.  183. 

In  the  grant  of  power,  without  which  it 
could  not  lawfully  acquire  or  lawfully  exercise 
the  private  riparian  ri^ts  that  are  subject  to 
the  public  easement,  there  is  so  incidental  re- 
iinquisbment  or  diminutioti  of  the  easement 
Tbe  language  of  such  a  grant  would  lie  the 
same  if  tbe  river  were  not  a  highway.  Of  it- 
self alone,  it  has  no  tendency  to  prove  Uiat  the 
subject  of  highway  discontinoance  was  in  the 
ntind  of  the  L^slature.  If  the  question  ot 
discontinuance  is  presented  to  that  body  and 
decided  In  tlie  affirmative,  there  wilt  naturally 
be  some  clear  and  positive  evidence  of  tbe  de- 
cision in  tbe  Statute.  It  cannot  be  assumed 
that  an  exercise  of  the  discontinuing  ^wer  is 
concealed,  either  accidentally  or  designedly, 
under  an  ordinary  grant  of  corporate  capaci 
tiea,  exprened  in  terms  equally  appropriate 
whether  the  river  is  ur  Is  not  a  highway.  Tbe 
Acts  from  which  tbe  defendants  derive  their 
powers  contain  no  express  uiscontinuauce  ol 
the  Connecticut  easement,  and  no  expres.<i 
grant  of  power  to  disconiinQe  it,  either  woolly 
or  partially.  Th^  ioddeotal  power  of  dis- 
oontiuDance  cannot  be  implied  from  anything 
less  than  necesBity;  and  the  case  shows  no 
^und  for  the  implicatloo  of  a  discontinu- 
ance, or  a  grant  of  disconUnutnr  power.  In 
the  method  of  flodiog  the  fact  of  le^lative  in- 
teation  by  weighing  competent  evidence,  and 
not  by  applying  technical  rules  {Boodff  v.  Wet 
■ton,  64  A.  H.  108, 198),  there  1*  no  occasion  to 
resort  to  tbe  authorities  that  employ  a  strict 
rule  to  confine  business  corporations  to  thf 
privileges  plainly  given  them  in  their  charter, 
tlnder^that  rule  the  defendants  claim  that  the 
public  right  baa  been  affected  by  their  Acts  of 
incorporation  could  not  be  sustained.  Oharlea 
Biver  Bridge  v.  Warren  Bridge,  86  U.  S.  11 
Pet.  420,  544-548,  9  L.  ed.  773,  Jtr- 
*!3V  City  Water  Comrt.  v.  Budtoa,  13  N.  J.  Eq. 
430,  425;  Selman  v.  WOfe,  37  Tex.  68;  Hyraeuae 
Water  Co,  v.  Syraeum,  110  N.  Y.  167,  168,  5 
L.  R  A.  546;  Sedgw.  StaL  A  Const.  L.  391- 

m. 

Under  authority  given  by  statute,  an  owner 
of  a  lot  situated  on  the  margin  of  the  tide 
water  of  East  Biver  extended  the  dry  land  Into 
tbe  water.  Before  the  extension  a  street  bad 
been  laid  out  over  the  lot  to  tbe  river.  It  was 
held  that  tbe  filling  of  tlie  river  by  the  land 
owner  "carried  with  it  a  necessary  and  legal 
«xten8ion  of  the  street  over  tbe  new  made  land" 
to  the  edge  of  the  water.  The  ground  of  de- 
cision was  that  tbe  Legislature  intended  to  con- 
fer a  privilege  on  the  owner  of  the  land,  hot 
not  to  destroy  tbe  right  of  the  public  to  reach 
4he  river  through  tbe  street;  that  the  Act  should 
not  "be  so  construed  as  to  work  a  public  mis- 
chief unless  required  by  words  of  the  most 
«x|:^icit  and  unequivocal  import;"  that  tbe  lan- 
guage  of  the  Act  did  not  necessarily  or  natur- 
nllv Import  that  the  right  ot  passage  from  the 
•troet  to  Om  Ttver  aboukl  be  destroyed  by  fill- 
18L.R.  A. 


in^  up  the  river;  tlwt  "in  an  Act  desdsned 
chiefly,  if  not  exclusively,  to  subserve  IntHvld- 
tial  Interests,  the  words  used  must  leave  no 
doubt  that  tbe  Legislatun  Intended  to  annihil- 
ate or  abridge  an  Important  public  right,  be* 
fore  a  court  should  put  such  a  construciloo 
upon  it  as  would  have  that  effect;"  and  itiat 
public  rights  are  not  to  be  destroyed  Ir^  equiv- 
ocal words  or  provisions.  Peopte  v,  Lamhier, 
5  Denio,  9, 16-17.  Whether  the  extension  of 
the  street  ms  rightly  or  wrongly  Implied,  tt 
illustrates  the  tendency  of  tbe  autlioritles  to 
employ  the  doctrine  of  necessary  implication 
in  the  maintenance,  rather  than  in  the  abridg- 
ment, of  public  rights.  As  the  Statutes  do  not 
show  a  legislative  assent  to  a  total  or  partial 
discontinuance  of  the  Connecticut  highway,  an 
assent  im[riied  from  necessity,  if  It  can  be 
shown  from  extraneous  evidence  in  some  cases, 
must,  to  say  tbe  least,  be  satisfactorily  proved; 
and,  as  the  facts  of  a  case  of  necessity  are  not 
alleged  in  pleading,  there  is  no  issue  on  which 
mch  evidence  is  wmimiUe. 

In  the  answer  the  defendants  say  that  the 
"falls,  when  the  river  ran  in  its  natural  course 
there,  were  impassable  in  low  stages  of  the 
water  by  logs;  that  the  defendants'  works,  by 
ponding  back  the  water,  entirely  cover  and 
flow  out  a  bad  and  rocky  fall  above,  where 
otherwise  logs  would  lodge  upon  and  among 
the  rocks,  forming  great  jams,  requiring  great 
labor  and  expense  to  break,  alt  which  Is  saved 
to  them  in  tbe  way  descrilied;"  that  the  de- 
fendants did.  "at  very  larae  expense,  construct 
in  said  dam,  in  tbe  best  place  for  tbe  passage 
of  logs,  a  sluiceway  of  ample  and  convenient 
size  and  construction,  being  eighteen  feet  wide 
ind  four  inches  deep  at  the  top  of  the  dam. 
and  fitted  tbe  same  with  an  apron  of  plank 
I  borough  ly  covered  with  Iron  platee.  so  de- 
<*igned  and  located  as  to  conduct  logs  eafcAy  In- 
to tbe  deep-water  channel  below;  and  in  the 
iron  facing  on  the  top  of  their  dam,  thmogta- 
mt  its  entire  length,  made  holes  for  the  inser- 
tion of  iron  pins  to  hold  fiasbboards  of  any 
width  desired,  and  at  each  side  of  said  rinloe- 
way,  at  tbe  top  of  tbe  dam,  they  inserted  ring 
bolls  for  the  attachment  of  booms  to  guide  logs 
into  said  sluiceway;  and  so  it  is,  by  means  of 
the  appliances  thus  provided  In  the  ronstmc- 
tion  of  their  dam  and  sluiceway,  all  tbe  water 
Sowing  in  tbe  river  may  at  any  time,  with 
trifling  labor  and  expense,  be  turned  and  com- 
pelled to  pass  through  tbe  sluiceway,  whereby 
logs  will  t>e  easily  and  coovenieotly  floated 
over  tbe  dam  and  falls,  and  passed  into  the 
deep  water  below;"  and  "that  the  works  of  tbe 
defendants,  in  thdr  present  condition,  greatly 
facilitate,  rather  than  impede,  the  passage  of 
logs  over  said  falls,  and  diminish,  rather  than 
increase,  the  expense  thereof."  By  tliese  aver- 
ments the  defendants  deny  the  necessity  of 
constructing  tbe  dam  In  such  a  manner  as  to 
ahti(b«  the  public  r^ht  of  log  floatation.  On 
this  dtsdaimer  It  ii  assumed  that  the  dam  wHh 
a  slnioe  (including  an  apron)  of  ]woper  form, 
size,  and  location,  and  other  suitable  appli- 
ances for  turning  logs  and  the  whole  river 
through  tiie  sluice,  would  not  Injure,  bat 
would  improve,  the  way  for  tbe  use  made  of  H 
by  tbe  Lumber  Company  In  June  of  eneb  year; 
and.  as  the  benefit  that  mi^t  be  derived  from 
a  manufacturing  dhreralon  and  use  ot  tbe  wattT 
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ia  DO  more  a  neceiilty  of  highway  disconHnn- 
ance  Id  this  ease  than  it  was  tn  ^te  v.  F^rank- 
iin  FiM  Co.,  thenBewu  to  bene  oocasios  ttx 
serious  ooDtiovtiny. 

If  dw  COD  sent  trf  tbe  State  that  "highways 
miy  be  laid  out  across  any  stream  or  body  of 
W8l«r"  (G«n.  Laws,  chap.  67,  g  iO)  bad  beeo 
unqoaKfied,  It  might  have  t)eeD  claimed  that 
it  isnluded  aatbority  to  impair  the  right  of 
DSTtration.  ¥ac  that  resaoo,  the  Legislature 
sdded  the  prohilittfon:  "But  no  road  or  bridge 
shsll  lie  so  bid  out  If  tbeieasoaable  nnd  proper 
C0Df>tnictioD  thereof  may  prevent  the  use  of 
SQCh  waters  for  naTlgatiOD  for  boats  or  rafts, 
or  for  raoniDg  timber."  The  charters  of  tbe 
Concord,  the  Northern,  and  the  Boston,  Coq- 
oord  A  Montreal  Bailroads,  anthorlziDg  tbe 
section  of  Mdges  across  COTtaln  rivers,  coo- 
tain  a  proviso  that  the  bridges  shall  be  so  con> 
stmcted  as  not  unnecessarily  to  Impede  navlga* 
tion.  Act  of  June  27,  18S6,  g  IS;  Laws  1844, 
cbap.  100,  %  2,  191,  §  9.  Sach  provisos  may 
be  oseful  for  the  purpose  of  avoiding  the  ques- 
tion of  interpretatfon.  Tbey  would  be  serious 
defects  if  they  introduced  the  erroneous  con- 
struction that,  without  them,  unnecessary  ob- 
struction of  highways  would  be  authorized  by 
tbe  general  law^  and  by  ordinary  acts  of  In- 
COTporation. 

The  Act  of  1807,  Incorporating  tbe  While 
Rt?er  Falls  Company,  contains  a  proviso  that 
Dotbing  in  that  Act  ^all  authorize  the  com- 
puy  "to  erect  any  dam  ...  m  as  to  prevent 
the  free  passage  of  lumber  down  Graneeticut 
Hlver  as  neretoftm  uSed  and  enjOTcd."  It  la 
alleged  in  the  bill  that  tbe  defenaants  derive 
their  powers  from  that  Act,  and  from  tbe  Acts 
of  1848  and  1881.  In  their  answer  the  defend- 
ants say  they  constructed  their  works  in  the 
exerdae  of  tbe  powers  granted  by  tbe  Acts  of 
1848  and  1881 ,  bnt  Act  do  not  doiy  or  ezidaln 
the  fact,  well  alleged  in  tbe  bUl,  that  tbey  de- 
rive  their  corporate  powers  from  Uie  Act  of 
1807,  as  well  as  the  Acts  of  1848  and  1881. 
"All  facts  well  alleged  in  the  bill,  and  not 
denied  cr  explained  in  tbe  answer,  wUl  be  held 
to  be  admitted."  Chancery  Rule  8,  S6  N.  H. 
fl08. 

There  was  a  special  reason  for  reservlog  tbe 
right  of  free  passage  In  tbe  Act  of  1807.  That 
Ajct  inompOTated  a  canal  company,  and  gave 
tfaem  power  to  bnprove  the  naviiralion  at  the 
fslls  %  a  locked  canal,  and  to  tafe  toll  for  the 
use  of  the  arMcial  way.  Bat,  for  tbe  benefit 
of  all  who  abould  prefer  a  free  passage  in  the 
oW  way  to  the  use  of  a  canal  on  payment  of 
t<ril,  tbe  right  of  free  psssage  to  tbe  old  way  is 
nserved.  It  Is  recited  tn  tbe  preamtde  that 
the  "erectlne  locks  and  cutting  canals  on 
White  River  Palls"  (now  caUed  "Olcoit  Falls'*) 
"and  Connecticnt  River,  so  that  Uie  same  shelf 
be  navigable  for  boats  for  tbe  transportation 
of  lumber,  goods,  warea,  and  mercfaaadise. 
avoid  be  of  great  paUlo  ntiUty,"  and  that 
"Knis  Oteott,  of  HwMTer.  baa  petitioned  the 
general  court  for  tbe  exdoslve  privilege  of 
ncUng  the  same."  Therenpon  It  is  "enacted 
that  the  said  Mills  Olcott  and  his  associates, 
their  fadrs  and  assigns  forever,  be  invested 
with  tbe  exclusive  priTOege  of  cutting  canals 
sad  locking  said  falls,  and  rendering  said  Con 
nectlcot  River  navigable  for  boats  and  lum- 
ber, from  tbe  head  of  said  falls  at  the  tidier 
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bar,  so  called,  to  tbe  foot  of  tbe  falls,  at  tbe 
lower  bar  of  the  same,  commonly  called 
'Phelps  Bar.'  "  It  was  apparently  feared  that 
under  tbelr  exduiiTe  powers  tbe  canal  com- 
pany would  claim  a  right  to  levy  toll  upon  all 
lumber  passing  down  the  river  at  that  point, 
and  to  make  such  alterations  in  tbe  channel  as 
would  compel  lumbermen  to  resort  to  the 
canal  for  tbe  use  of  which  the  company  is  en* 
titled  to  a  toU.  Tbe  avoidance  ot  all  contro- 
versy on  this  subject  ia  the  apparent  purpose 
of  Uie  reservation  of  the  public  right  to  a  free 
passage  of  lumber  In  the  old  way.  From  tbe 
abnncMnt  caution  exercised  in  the  insertion  of 
a  proviso  to  prevent  all  possible  coDtention  be- 
tween tbe  canal  company  and  tbe  lumberman 
on  the  questioD  of  highway  discontinuance,  it 
does  not  follow  that  tbe  old  biehway  for  logs 
would  have  been  discontinued  if  ft  had  not 
beeti  expressly  reserved.  However  that  may 
be,  the  reservation  in  tbe  charter  of  the  canal 
company  has  no  tendency  to  show  tbat  the 
subsequent  grants  of  corporate  power  for  mnnu- 
factiinng  purposes  are  a  total  or  prartica!  dis- 
continuance of  the  old  way.  Under  those 
grants,  wbicfa  did  not  authorize  tbe  stantees 
to  exact  Urfl.  there  was  no  leasnn  to  anticipate 
a  claim  of  toll,  and  therefore  no  occasion  for 
such  a  reservation  of  the  right  of  free  passage 
as  was  made  in  tbe  grant  of  canal  powers. 
Tbe  Act  of  1848,  chap.  074,  S  8,  contains  the 
proviso  "tbat  this  grant  shall  not  be  held  or 
constrnied  to  Impair  any  ri^is,  powers,  and 
privileges  betdotera  granted  hr  the  Leg^sla- 
tore  of  (bis  State  witUn  the  limits  aforesaid  .** 
The  same  section  shows  that  tbe  limits  are  the 
"falls,  from  tbe  head  thereof  at  tbe  upper  bar 
to  tbe  foot  of  tbe  same  at  the  Pbelps  bar,  so 
called."  Tbe  fourth  section  of  tbe  Act  is: 
"Said  eornoration  is  hereby  anthorized  and 
empowered  to  purdnse,  hold,  and  oijoy  all 
tbe  corporate  and  otber  rights,  powers.  voA 
prtvllegee  heretofore  granted  and  now  enjoyed 
within  the  limits  of  thia  grant,  subieci  to  all 
tbe  duties  and  liabilities  now  l^ily  binding 
in  said  corporate  rights,  powers,  and  priv- 
ileges." Upon  the  proviso,  saving  the  powers 
granted  by  the  charter  of  1807;  the  grant  of 
authority  to  the  defendants  to  purcbase,  bold, 
and  entoT  those  powers,-  subject  to  all  the  du> 
ties  and  liabilities  1»  which  tbey  continued  to 
be  restricted  in  1848;  and  tbe  aamtsslon  of  the 
defendants,  in  Treading,  that  their  powers  are 
derived  from  the  Act  of  1807  as  well  as  the 
Acts  of  1848  and  1881, — the  conclusion  seems 
to  be  Inevitable  tbat  the  defendants  are  holders 
of  corporate  powers  granted  tbe  diarler  of 
1807.  and  tbat  this  power  is  subleet  to  tbe  res- 
ervation of  the  publio  right  of  free  passage  of 
lumber  down  the  river  as  usually  enjoyed  be- 
fore 1807.  In  the  absence  of  evidence,  there 
was  no  presumption  of  law  or  fact  that  tbe 
natural  highway  was  altered  before  1807;  and 
until  evidence  of  a  ohane  b  introduced  tbe 
CDntitraaiice  <d  the  Datunil  state  things  may 
be  inferred. 

Tbe  defendants  contend  that  the  phrase^ 
"subject  to  all  the  duties  and  liahllitieB  now 
legally  binding  on  said  corporate  rights,  pow- 
ers, and  privileges."  does  not  include  tbe  in- 
aUIity  to  "erect  any  dam  ...  so  as  to  pre- 
vent tbe  free  passage  of  lumber  down  Connec- 
ticut Btveraa  heretofore  used  and  enjoyed." 
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Ttaoy  argue  lliat  "aH  tlwdntfei  and  llabnitlet" 

thus  retuned  and  perpetuated  are  obligations 
of  an  afflrmatlTe  nature,— to  permit  Toge  to 
pass  tbrongh  the  canal  on  payment  of  toll,  to 
pay  debts,  and  the  like, — are  not  restrictions 
of  authority.  But  it  would  be  a  violoit  con- 
Btnictinn  to  draw  a  line  between  the  afflrmar 
live  and  the  negative  duties  and  Uabilitiee  of 
the  canal  company,  and  bold  that  by  "all  the 
duties  and  liabiliiiea  now  legally  binding  on 
said  corporate  rights,  powers,  and  privilegM" 
only  those  of  an  affirmative  nature  were  des- 
ignated. It  is  not  probable  that  the  Legislature 
f  niplf^ed  that  infnentlat  distinction  as  an  im 
plied  release  of  the  canal  company's  grantee 
from  one  of  that  company's  incapacities,  and  an 
implied  grant  of  power  to  discontinue  the 
highway.  Whatever  else  the  proviso  in  the 
Act  of  1848  may  mean,  it  must  be  held  to  ex- 
preFB  the  legislative  will  that  the  defendants, 
if  they  bought  the  powers  of  the  canal  com- 
pany, would  bold  them  subject  to  the  pro- 
viso of  1807,  and  that,  as  a  canal  company, 
ihey  should  erect  no  dam  so  as  "to  prevent 
the  free  passage  of  lumber  down  the  Connec- 
ticut River  as  ,  .  .  used  and  enjoyed"  be- 
fore the  grant  of  the  canal  company's  char- 
ter. The  words  "subject  to  all  the  duties  and 
liabilities  now  legally  binding  on  said  corporate 
lights,  powers,  and  priyilegea"  do  not  specially 
rarer  to  Ibat  company's  duty  of  allowing  a  free 
passage  of  lumber,  but  evince  a  general  resolve 
to  annul  none  of  the  limitations  of  their  pow- 
ers; and  among  those  limitations  is  the  puldic 
right  of  free  passage  of  lumber  down  the  river. 
By  purchasing  the  old  company's  franchises, 
the  new  company  acoulred  no  authority  to 
flrect  a  dam  that  would  Infringe  that  right. 
This  lack  of  authority  is  among  the  incapaci- 
ties unnecessarily  re-enacted  by  tbe  fourth  sec- 
tion of  tbe  charter  of  1848.  The  defendants 
could  not  obtain,  by  purchase  from  tbe  canal 
company,  a  power  of  highway  diacontiouanoe 
that  had  not  been  granted  to  that  company. 
As  a  canal  company,  the  defendants  can  baud 
a  dam  that  will  turn  the  whole  stream  into  a 
canal  for  the  use  of  which  tbey  are  entitled  to 
toll;  but,  if  a  lumberman  chooses  a  free  log- 
way  which  tbey  choose  not  to  give  him  in  the 
oanal,  he  is  entitled  to  one  over,  through,  or 
around  the  dam,  as  good  as  he  would  have  in 
the  old  undammed  diannel  at  the  time  be  is 
ready  to  use  it.  As  a  manufacturing  oom> 
pany,  tbe  defmdants  can  niao  turn  the  tiver  to 
their  wheels  throu^  a  flome.  How  much  of 
it  shall  run  through  the  canal  for  a  transporta- 
tion purpose,  how  much  through  tbe  flume  for 
a  manufacturing  purpose,  and  how  mudi  over 
the  dam,  is  for  them  to  decide,  with  this  quali- 
fication: their  control  is  subject  to  any  pabHc 
right  of  way  that  the  Legislatui*  have  not  re- 
linquished. 

On  tbe  question  whether  any  such  right  has 
been  released  by  grants  of  manufacturing  pow- 
er?, the  intention  of  tbb  Le«;islBtnre  can  bo  seen 
in  a  supposed  case  in  ^  hich  tbe  defendants  use 
a  canal  as  a  canid  eoropai^,  and  a  flume  as  a 
manufacturing  company.  At  tbe  lower  end 
of  the  flume  they  bare  a  saw-mill  in  which  one 
mnn  ia  employed.  In  June  a  lumberman  ar- 
rives at  the  falls  with  a  drive.  There  is  water 
enough  to  carrv  bis  logs  over  the  falls  in  tbe 
natural  ctaanoefif  there  was  na  dam  then.  All 
18  L.  a  A 


the  water,  turned  into  tin  canal,  would  afford 
a  more  convenient  passage.  AH  the  water, 
turned  into  the  flume,  would  work  the  f>nw- 
mill.  Tbe  whole  of  it  is  necessary  for  eilber 
of  the  three  purposes  to  which  it  may  be  ap 
plied.  The  flume  nte  is  open,  and  the  mill  id 
operatloo.  There  is  no  water  In  (be  canal„ 
and  none  runntng  over  the  dam.  The  lambn*- 
man  demands  a  passage  through  the  canal,  and 
tenders  tbe  toll.  His  demand  must  be  com> 
plied  with.  Tbe  canal,  like  a  turnpike  or  a 
railrmd,  is  a  highway.  As  a  canal  company, 
tbe  defendants  nave  not  been  relieved  from  the 
highwity  duties  and  liabHities  of  their  prede- 
cessora.  The  canal  gate  must  be  opened,  and 
the  flume  atle  must  be  shut,  although  for  a 
time  the  mill  will  be  slopped,  and  its  operate 
thrown  out  of  employment.  As  soon  as  the 
defendants  have  performed  this  canal  duty, 
another  lumberman  arrives,  and  demands  a 
passage  for  bis  logs  without  payment  of  toll. 
Whether  tbe  defendants  fumisb  it  in  the  canal, 
or  through  a  sluice  over  the  dam,  tbe  flume 
gate  remains  shut,  and  the  mill  and  its  opera- 
tor remain  idle,  while  the  highwRy  demand 
of  the  second  lumberman  is  complied  with. 
Whether  ihe  number  of  his  logs  is  ten  or  ten 
million;  whether  their  passage  stops  their  mill 
an  hour  or  a  month;  and  whether  tbe  number 
of  ndll  operators  is  one  a*  one  thousand,— the 
lumberman  ia  entitled  to  a  free  way  as  good  as 
be  would  have  if  no  dam  had  been  built,  and 
no  water  had  been  diverted  from  the  ancii-r.i 
channel.  There  is  nothing  in  the  Statute  to 
indicate  an  intention  that  the  public  righi  shall 
be  restricted  to  the  passa^  of  a  fixed  number 
or  a  reasonable  number  of  Logs,  or  shall  de- 
pend upon  the  extent  of  the  daendanu'  manu- 
facturing industry  and  the  number  of  persons 
engaged  therein.  If  tbe  Legislature  baa  meant 
the  public  right  might  be  indefinitely  loipainnl, 
as  it  would  be  If  a  judicial  tribunal  were  au> 
thorized  to  decide  each  case  upon  the  compaia- 
tlve  importance  ot  tbe  logging  business  of  the 
lumbennen  and  tbe  maoufacAuring  business- 
of  the  defendants,  it  is  not  probable  that  they 
would  have  been  silent  on  that  aubject.  Tlie 
reduction  of  the  highway  from  one  measured 
bythe  power  of  the  undiverted  stream  to  carry 
logs  over  the  unobstructed  falls  to  one  messuied 
in  each  pariicular  esse,  or  in  this  case,  by  uu 
iq>prai8al  of  tbe  logging  and  manufacturing 
inteteati^  is  a  piece  of  legislatkm  that  cannot 
be  inferred  from  the  fact  ttiat  the  statutes  coo- 
lam  no  allusion  to  so  extraordinary  an  altera- 
tion. 

On  the  question  whether  a  wharf  In  tbe  port 
of  NewcBwe  is  a  uuieance,  evidence  is  not  ad- 
missible to  ^ow  that  the  public  incoovenieuoe 
caused  by  its  obstruction  of  tbe  Tyim  Is  bal- 
anced by  tbe  public  benoBt  derived  from  Uie 
delivery  of  ooal  in  Aa  London  msrket  in  a 
better  condition  and  al  a  reduced  price  ia  coa- 
sequence  of  the  shipping  facilities  afEordod  by 
the  wharf.  Tbe  contrary  doctrine  maintained 
bv  a  majority  of  the  court  in  King  v.  ISuMetl, 
6'Bam.  &  O.  566,  069,  070,  6M.  691,  593.  68^ 
697,  598,  and  by  a  minority  in  t^utua/tiiania  v. 
Wheeling  d  D.  Bridge,  54  &  S.  18  How.  B18. 
691,  605,  14  L.  ed.  249-280.  286,  has  not  pre- 
vailed. Tbe  true  view  was  presented  by  coun- 
sel in  iieai  v.  Ward.  4  Ad.  &.  EI.  384,  894:  .  "Nor 
is  the  principle  a  Juat  one  that  a  nuisance  in 
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one  place  may  be  compeoaated  hy  any  degree 
of  beaeflt  conferred  In  anotber;  aa  If  a  gasom- 
eter created  a  Dulsanee  la  Southwark,  and  it 
was  answered  tbat  tfae  gaa-Hglits  connected 
wtlh  it  were  twneflclal  to  a  street  in  London. 
No  comparison  can  be  instituted  between  ac- 
commodation to  one  set  of  persons  and  lofls  of 
rights  to  anotber."  The  necessity  of  slaugh- 
ter-howea  in  Ibis  country  does  not  legalize  tbe 
diffusion  of  an  intolerable  stencb  from  a  struc- 
ture of  that  kind  In  tbe  center  of  Manchester. 
Tbe  ▼iolation  of  a  public  right  enjoyed  by  a 
portion  of  tbe  community  is  not  justified  by 
offsetting  an  advantage  accruing  to  others. 
Tbe  State's  abandonment  of  the  whole  or  a 
part  of  the  Coonecticnt  easement,  tn  considera- 
tioD  of  tbe  tcceipt  of  a  public  benefit  of  equal 
or  greater  value.  Is  an  exchange  which  tbe 
riparian  owners  cannot  make  without  tfae 
Slate's  consent.  Kex  v.  Ward,  4  Ad.  &  El  SSi; 
JaUiffe  T.  WaUetey  Local  Board,  h.  R.  9  C.  P. 
68.  88;  Attg-Oen.  t,  Terrff.  39  L.  T.  N.  8.  7J8, 
OD  appeal,  L  R.  9  Cfa.  App.  438,  433;  Penmvl- 
tania  t.  Wheeling  4  B.  Bridge,  54  U.  8.  IS 
How.  S18,  577.  14  L.  ed.  249.  374;  Gonld. 
Waters,  g  94;  Augell,  Tide-Waters,  203-838; 
Angell,  Highways,^  888,  386. 

A  bridge  across  a  navigable  rfrer  may  be  a 
more  Important  highway  than  the  river,  and 
"  it  Is  for  the  municipal  power  ...  to  decide 
whicb  shall  be  preferred,  and  bow  far  either 
shall  be  made  subserrlent  to  tbe  other."  Oil- 
man T.  PMtadelphia.  70  IT.  8.  3  Wall.  718,  729, 
18  L.  ed.  98,  99:  Be  Clinton  Bridge.  77  U.  8. 
10  Wall.  454,19  L.  ed.9e9;  mUer  v.  yeterork. 
100  U.  a  8B5,  894-888,  97  L.  ed.  971,974- 
978. 

"  The  Legislatnre  alone  could  determine  tbe 
question  oi  comparative  public  convenience, 
and  eltber  refuse  to  lay  out  a  highway  which 
would  impede  navinlion,  or  grant  it  upon 
terms,  conditions,  ana  reserrations,  as  the  pub- 
lic fntereeta  might  In  their  judgment  require 
for  tfae  protection  of  the  navigation."  Charles- 
t»wn  V.  ifiddle$et  Goknty  Comn.  8  Met.  302. 
308;  0am.  v.  Eme^c  Co,  IS  Gray,  239,  247;  Com. 
T.  Charkttvien,  1  Ptek:  188.  185, 187. 

By  an  exerdse  of  kvMatlve  power,  anthori- 
ty  can  be  gfvcD  to  wholly  or  partly  discontinue 
a  poWlc  way  on  land  or  water.  The  Connec 
tfeut  eaeeroent  ts  public  property  that  can  be 
abandoned  by  due  action  of  the  govem- 
ment.  Bm  'no  power  has  been  conferred  on 
tbe  tMemlMite  or  the  court  to  exchange  any 
part  of  It  for  probHc  benetns  derivable  from  the 
defendants'  roanufiscturing  enterprise. 

Tbe  forests  formerly  owned  by  the  State 
were  beld  by  Ibe  body  politic  in  trust,  in  a  cer- 
tain sense,  for  ^common  benefit  of  the  peo 
pie.  When  the  Stale  sold  tbem,  the  proceeds, 
like  money  raised  by  taxation,  went  into  the 
vendor'a  treasury  for  public,  not  for  priv»tc, 
use.  Wbea  ttie  title  was  in  the  SUIe,  It  was 
net  beld  for  the  several  benefit  of  everybody 
wko  deebed  tbe  timber  for  the  oonsfrucnon  of 
bonses  or  abips.  The  public  right  of  naviga- 
tion io  navigable  water,  salt  or  fresh,  fs  held 
by  tbe  State  in  a  different  trust.  It  fs  a  richt 
taat  aH  may  exercise  for  private  prvFflt.  The 
State.  trustee,  holds  tbe  iM^al  tlUe.  The 
Stale,  and  tbe  people,  aa  Individuals,  have  tbe 
OSS;  Hm  object  of  tbe  ftnst  Is  evidence  tend- 
ing to  show  tbat  tbe  eommoD  right  of  navlga- 
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tlon  la  not  nnne<%8sartly  extinguished  by  a 
mere  conveyance  of  land,  or  a  mere  creation  of 
an  imaginary  being  called  a  corporation.  "The 
dominion  and  property  In  navigable  waters"  ia 
"held  by  the  king  as  a  public  trust"  "When 
the  Revolution  took  place,  the  people  of  each 
State  became  themselves  sovereign,  and  in  that 
character  hold  the  absolute  right  to  all  their 
navigable  waters,  and  the  soil  under  them,  for 
their  own  common  use."  Martin  v.  WaddelL 
41  U.  8.  16  Pet.  387,  401.  410,  10  L.  ed.  907. 
"By  tbe  principles  of  the  common  law,  tfae  title 
to  unviable  waters  and  the  soil  beneath  is 
vested  in  tbe  crown  in  trust  for  (be  public. 
,  .  .  And  fay  the  charters  under  which  these 
colonies  were  planted  there  was  vested  in  the 
grantees  not  only  the  crown's  title  to  tbe  ^nds 
granted,  but  Its  rights  and  jurisdiction  in  and 
overtbe  navigable 'waters  and  seashores,  to  l>e 
held ,  as  by  the  crown,  In  tnist  for  the  public. " 
Clement  v,  Btim$,  48  N.  H.  609, 616  619.  "By 
tbe  common  law,  the  king  was  held  to  be  the 
owner  and  proprietor  of  toe  soli  under  the  sea, 
its  shores,  ana  all  tide  waters,  and  as  such 
could  grant  the  ri^bt  of  property  therein  to  a 
subject,  though  this  was  not  usually  done  with- 
out the  previous  execution  and  return  of  a 
writ  ad  qvod  damnum,  to  nscertnin  whether 
8ucb  grant  would  cause  any  Injury  to  any  pub- 
lic rieht.  But  it  was  further  held  at  common' 
law  that,  beyond  ft  right  of  property,  the  king'a 
prerogative  extended  to  the  dominion  and  con- 
trol of  the  shores  of  tbe  sea,  as  a  power  held  in 
trust  for  the  security  and  protection  of  tbe  pub- 
lic rights  in  the  navigation  and  fisheries;  that 
these  were  among  the  regalia  or  incidents  of 
sovereignty,  whicb  could  not  be  alienated  by 
royal  grant  alone.  .  .  .  Supposing,  tlien,  tbat 
the  Commonwealth  does  hold  all  the  power 
whicb  exists  anywfaero  to  regulate  and  dispose 
of  the  seashores  and  tide  waters,  and  all  lands 
under  them,  and  all  public  rights  conncctctF 
with  them,  .  .  .  it  must  be  regarded  as  held  In 
trust  for  the  best  Interest  of  the  public,  for 
commerce  and  navigation,  and  for  all  the  legit- 
imate and  appropriate  uses  to  wliich  it  may  ba 
made aubservieut.  .  ,  ,  Twodistlnctrigbtanrc 
regarded,  viz.:  (1)  The Jvapritxttum,  or  rtghb 
of  property  in  the  soil,  which  tbe  king  taay 
grant,  and  which  may  be  held  by  a  subject., 
and  the  .grant  of  which  will  confer  pn  Ilia 
grantee  ^uch  privileges  and  beneflts  tfs  can  lie 
en  joyed  therein  subject  to  thej«sp«WiC«wi.  (2) 
The  jus  puhlitnm,  the  royal  prerogative,  by 
wbicb  the  king  faolds  such  shores  and  navigii- 
ble  rivers  for  the  common  use  and  benefit. 
This  royal  right,  or  jutpvMicam,  la  held  Iw  tbo- 
crown  m  trust  for  such  common  use  and  bene- 
fit, and  cannot  be  transferred  to  a  subject,  or 
alienn'ted,  limited,  or  restrained,  by  mere  royal 
erant,  without  an  Act  of  Parliament.  The 
king's  gran),  therefore,  attfaough  it  may  vest 
tbe  right  of  Boil  in  a  subject,  will  not  justify 
the  grantee  in  erecting  such  permanent  struct- 
ures thereon  to  disturb  the  common  ri<^ts 
of  navigation;  and  such  obstruction,,  notwith- 
standing such  grant,  is  held  (o  be  a  public  or 
private  nuisance,  as  the  chsc  may  be."  Com. 
V.  Alger,  7  Cuafa.  53,  82,  88,  flO.  "The  king; 
takes  this  ridit  of  soil  In  trust  for  tbe  public 
■0  far  as  flsblng  Is  concerned;  and,  although 
the  king  may  grant  away  this  right  of  soil  to 
another,  yet  ma  grantee  wlU  take  it  sobject  to 
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the  same  trust;  and  by  such  mnt,  faowever 

GomprebeiiBive  Id  its  terms,  tbe  public  .  .  . 
canoot  be  deprived  of  tbeir  common  rigbta." 
WeaUm  Sampton,  8  Cusb.  847, 352;  Dunham 
T,  Lamphere,  8  Gray,  268,  371;  Moore  t. 
Sa^ford,  151  Mass.  286,  7  L.  R  A.  161;  Frae 
PVthirt  d  D.  r.  Gann.  11  C.  B  N.  S.  887. 
417;  Angell.  Tlde-Watera,  2d  ed.  82-36, 27. 64; 
Could,  Watera,  §g  17,  18,  20,  21. 

"Therigbtof  boU  .  .  .  must  in  all  cases  be 
coDsidered  as  subject  to  tbe  public  rightof  pas- 
sage, .  .  .  and  aoy  grantee  of  tbe  crown  must 
of  course  take  subject  to  sucb  rigtaL"  CM- 
Chester  v.  Brooke,  7  Q.  B.  889,  374. 

A  le^al  reascm  for  tbe  king's  innbility  to 
surrender  navigation  is  tbe  establisbment  of 
tbe  trust  by  usage  and  universal  understand- 
ing for  tbe  maintenance  of  tbe  common 
rigbt.  For  tbe  same  reason,  tbe  rigbt  is  not 
destroyed  by  tbe  State's  conveyance  of  tbe 
basin  or  bed  in  wbicb  tbe  navigable  waters 
rest,  or  tbrougb  wbicb  they  flow.  Ko  fed- 
eral question  being  raised,  this  case  is  to 
be  deterniioed  by  tbe  IochI  law  wbicb  re- 
cards  tbe  people  and  tbe  State  as  holding 
tbe  beneficial  interest  in  an  easement,  tbe 
legal  title  of  wbicb  is  vested  in  tbe  State  as 
trustee.  Acting  as  a  body  politic  and  trustee, 
tbe  beneficiaries,  by  tbeIr  tefiiahilive  agents,  can 
authorize  an  extinguishment  of  tbe  trust  and 
an  abandonment  of  ibe  trust  estate.  WaU$  t. 
Stetson,  2  Mass.  143,  146;  Com.  v.  Okarlestown, 
1  rick.  180,  185.  But  there  is  a  natural  pre- 
sumption that,  if  the  Legislature  intend  to  do 
Ibis,  tbeir  purjioae  will  be  dialinctly  expressed, 
as  in  tbe  provisions  for  the  discontinuance  of 
biffhways,  and  tbe  assessment  of  damages 
therefor.  Geo.  Laws,  chap.  71.  "An  iaten- 
tlnn  to  discontinue  such  a  highway  [as  tbe 
Androscoggin]  cannot  be  Inferred  from  a  pub- 
lic grant  of  tbe  land  under  and  around  ft, — a 
mere  alicnRtion  of  the  ownership  of  tbe  soil  by 
an  ordinary  form  of  conveyance.  A  sale  by 
the  State  oi  all  its  ungrantea  land  could  not  be 
construed  as  a  reltnquislimeDt  and  abolition  of 
the  public  lights  of  naTigatiob  in  I^scataqua 
River  or  Lake  Wlnnipiseojree."  Thompson  v. 
Androscoggin  River  Imp.  54  N.  H.  545,  548. 
Such  a  sale  was  authorized  by  chapter  42, 
Laws  1867.  When  tbe  soil  under  the  Con- 
necticut at  Olcott  Falls  passed  from  tbe  king 
or  the  State  to  tbe  first  grantees  (under  whom 
the  defendants  claim),  it  did  not  cease  to  be 
subject  to  tbe  easement.  An  express  reserva- 
tion of  the  public  trust  and  common  use  was 
unnecessary.  And  tbe  nature  of  tbe  tnist 
which  would  have  made  that  reservation  super- 
fluous in  a  state  grant  of  the  land  to  the  de- 
fendants bad  tbe  same  effect  In  grants  of  cor- 
porate capacities  deemed  appropriate  for  other 
purposes  than  tbe  total  or  partial  discontinu- 
ance of  tbe  highway.  Like  the  riparian  rights 
comprised  in  tbe  land  title,  tbe  franchise  of 
tbelr  artificial  body  to  exercise  those  rights  Is 
subject  to  tbe  easement  held  In  trust  for  com- 
mon use. 

Tbe  express  refusal  of  tbe  L^slature  to  al- 
low tbe  defeodants,  as  a  canal  company,  to 
extinguish  the  old  free  way,  if  they  furnished 
a  new  and  better  one,  through  a  canal  subject 
to  lolls,  has  no  tendcccy  to  show  that  the  Leg- 
islature intended,  for  tbe  sake  of  the  most  in- 
significant mill,  to  authorize  them  to  stop  the 
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old  way  witlumt  pcoriding  a  new  one.  If  tlie7 
can  stop  the  paasaice  of  kga  a  single  day  io  taa 

dry  seasmi  because  they  need  all  tbe  water  on 
that  day  for  as  up  and  down  saw,  tiiey  cm.n  dis- 
continue the  old  way  entirety  by  buikliDR  and 
operating  mills  large  enough  to  require  all  Ibe 
water  every  day.  They  do  not  claim  a  power 
of  total  and  absolute  discontinuance;  and  in 
the  statutes  on  wbicb  they  rely  there  is  no  moi* 
tion  of  any  discontinuance,  total  or  partial,  per- 
manent or  temporary,  to  bs  accompUsbed  by  a 
manufacturing  diversion  of  the  water.  There  Is 
no  expression  of  a  legislative  intent  toiDtroduee 
sucb  an  uncertainty  and  such  a  prolific  source 
of  litigation  as  a  corporate  power  of  disconiin- 
uiag  the  highway  to  some  extent  by  turnins  a 
reasonable  amount  of  the  water  from  the  oatu- 
ral  channel  for  manufacturing  purpoeea.  Tbe 
Acts  of  1648  and  1831  enable  the  defendaDteto 
act  aa  a  corporate  body  in  the  exercise  of  ripa- 
rian rights  that  existea  before  those  Acta  were 
passed,  and  do  not  curtail  the  measure  of  the 

f>ublic  right  of  floatation  wbidi  tbe  ooaxmon 
aw  finds  in  the  natural  capacity  of  tbe  stream. 
If  a  temporary  interruption  is  uovoidable  in 
tbe  erection  or  repair  of  a  dam,  tbe  rig;b  t  of  in- 
corpomied  or  unincorporated  riparim  own»* 
to  bar  tbe  way  for  that  purpose  without  such 
a  license  from  tbe  Slate  as  to  given  by  munio- 
ipal  governments  tta  the  occupation  of  streets 
uuring  the  erection  or  repair  of  buildings  is  a 
question  that  need  not  now  be  coosideied. 
The  general  rights  of  tbe  riparian  owners  and 
tbe  public  may  be  subject  to  various  qualifica- 
tions. So  far  as  this  suit  is  ooQcerned,  tbe 
public  right  of  way  is  not  impaired  by  the  Acts 
of  1807, 1848,  and  1881.  It  is  a  rigbt  to  a  wn- 
of  which  the  floating  capacities  ot  tbe  mim- 
verted  river,  in  itS~  natural  channel,  fa  tJte 
measure.  The  defendants'  right  is  to  ose  the 
river  and  its  bed  without  an  invaaioo  of  the 

Cublic  easement.  Both  rights  are  establiabed 
y  law.  Keitherof  them  caQbealterod  by  tbe 
trial  and  det«rmtnation  of  any  issue  of  faot* 
Tbe  only  ouestion  of  fact  is  as  to  the  manaw 
in  wblcn  tne  public  and  the  defeodaats  can 
enjoy  their  several  titles,  and  exercise  tbeir  in- 
disputable  rights.  The  prayer  of  tbebiU  is  for 
a  necessary  regulation  ol  the  cftmmoo  use  of 
tbe  river  for  commercial  and  manufacturing' 
purposes  by  a  specific  decree  that  canoot  be 
rendered  in  a  snit  at  law. 

When  the  defendants  wera  preparing  to  boltd 
the  dam,  the  question  oecessatily arose  tiy  what 
sluice  and  what  appliances  they  ooold  avoid  an 
iofringementof  the  public  right,  and  this  Ques- 
tion they  were  not  oompeUea  to  decide  at  their 
peril.  On  tbeir  amicable  bill,  in  whlt^  tbe 
attorney-general,  as  the  leprieseDtative  of  llw 
State,  would  be  defendant  {8am»m  v.  SmUth,  8 
Sim.  273;  Tasker  v.  Lord.  64  N.  B.  270, 
and  of  which  notice  would  be  given  to  peraoM 
specially  interested,  the  defendants  ooald  have 
obtained  a  provisional  decree  of  regulalicn 
operating  like  a  partition,  marking  tbe  bouod- 
aiy  line  betwerai  tbe  public  and  the  private 
right,  and  enabling  tbem  to  o(Mistxuct  their 
works  in  a  manner  auUioriaed  bjr  law.  Tbe 
proceeding  would  ban  been  in  the  natuxe  of 
an  od  quofl  damnum.  King  v.  Mbntagtu,  4 
Bam.  &  C.  598;  King  v.  RvsieU,  6  Bam.  &  C. 
666,  m,  600;  Hiehata  r.  Boston,  Mass.  S9. 
41;  GouU.  Waters.  $g  31,-481  Tfaedeonc. 
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Thtnally  laytng  out  a  k^wsr  otst  the  project- 
ed dBm  iroolcl  bare  •ffmeo  adequate  protec- 
tlfM  against  suits  at  law  lor  damaaes,  and 
^orta  lo  abate  an  alleged  nolsanoe  w  chan- 
cenr  salts,  criminal  prosecntioas,  and  force 
viibout  legal  prooeai.  If  it  were  found  by 
experiment  after  the  completion  of  tbe  dam 
that  either  or  both  of  tbe  water-rigbts  re- 
quired an  altenUon,  justice  would  be 
done  on  application  of  either  party.  An 
nnaltenble  adjudication  would  not  be  made  in 
a  matter  in  wnicb  changes  miglit  be  rendered 
necessary  by  results  and  ctrcumstauces  that 
could  not  be  foreseen  and  provided  for.  Either 
party  might  Ik  plaintiff,  and  either  party  might 
be  defenoaot.  And,  if  this  bill  is  necessary  lor 
a  r^nlMion  of  Uw  manner  oi  eierdsing  tbe 
common  ri^ta  by^  cooslltutlDg  and  using  a 
sluice  and  other  ai^llances,  it  Is  not  barred 
by  the  defendants' erection  of  adam.  "Oonrts 
of  eqni^  have  jurisdiction  of  tliat  clan  of  cases 
where  there  u  an  admitted  common  right 
amosg  aemal  owners  of  tbe  same  privilege  to 
T^ulate  the  common  use,  to  determine  tbe 
extent  of  their  mpective  rigfats,  and  tbe  proper 
mode  of  exerdsfng  and  enjoying  them,  aa 
tendiag  to  prevent  litigation,  and  as  affording 
a  more  complete  and  perfect  remedy  than  could 
be  obtained  at  law,  and  as  furnishing,  in  tact, 
vhe  only  adequate  means  of  ascertaining  and 
determining  tite  respective  rights  of  tbe  patties." 
Bumhnm  t.  Kempton,  44  N.  H.  78,  100;  Ran- 
Ut  v.  Cook,  44  IT  H  512-515;  Bean  v.  CoU- 
man,  44  7\.  IL  630,  542;  Latcson  v.  Menaafia 
Woodm-  Ware  Co.  59  Wis.  893;  Gould,  Waters. 
§  MO,  and  cases  there  cited.  The  ground  of 
equity  iurisdlctioo  in  many  other  cases  is  the 
want  of  an  adequate  process  at  law  tor  finding 
lost  boandsries  (Stwy,  Eq.  Jur.  obap.  11),  and 
locatior  private  ways.  In  Cfardtur  v.  Wetter, 
M  K.  H.  SaO,  9  "New  Eng.  Bep.  894,  the 
dff  endant  bad  conveyed  TandT  reserving  a  right 
of  way  across  to  "  the  point  so-called.  In  the 
opinion,  tbe  court  says:  "The  locations  and 
limits  of  tfie  reserved  ways  are  not  specified. 
.  .  .  Tbe  defendant  is  entitled  to  a  reasonable, 
convenient,  and  auitable  way,  acrosi  the  land 
conveyed,  to  tbe  point.  .  .  ,  Tbe  defendant's 
right  of  way  Uireugb  the  plaintiff's  pasture  does 
not  authorize  him  to  pass  over  all  parts  of  the 
pasture  at  bis  pfeosure.  Its  route  through  that 
lot  Is  determined,  not  bv  the  sole  Interest  of 
either  of  tbe  psriies,  but  by  the  reasooRble  con- 
vraiiencc  of  both.  If  its  location  were  cou- 
teaied,  the  controvert  might  not  be  settled  hy 
the  negative  result  of  many  actions  at  law. 
Both  parties,  or  either  of  them,  might  need  a 
decree  In  equity  that  would  fix  the  route 
affirmatively  and  speciflcnlly." 

In  the  present  case,  on  tbe  question  of  proper 
form,  diraensions,  and  place  of  a  sluice,  the  ju- 
risdiction of  equity  Is  as  plain  as  a  partition  of 
water-power  between  mill-owners,  the  ascer- 
tainment of  lost  boundaries,  or  the  laying  out 
of  a  private  Way.  At  the  trial  term,  the  court 
can  cause  tbe  logway  to  be  located  and  defined 
a  jury,  and  put  upon  them  the  duty  of 
drawing  a  report  containing  a  specification  for 
ihe  constracuoD  of  a  dam  and  sluice.  But  it 
has  not  been  shown  that  the  law  ot  any  ooimif 
leqnlref  audi  work  to  be  done  fay  twelve 
unanfanons  persons.  If  a  judicial  location  of 
a  logway  over  n  dam  la  necessary,  the  conve- 
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nlence  of  t£e  defendants  will  be  oonsnlted  so 
faraa  H  reaaonablv  may  be  wttboota  vlotetion 

of  the  public  rignt  to  a  way  as  good  as  the 
stream  would  furnish  io  Its  natural  condition, 
and  the  location  will  be  alterable,  at  any  future 
time,  on  application  of  either  jiarty.  No  loca- 
tion will  be  made  unless  a  necewlty  for  it  Is 
shown.  It  would  seem  that  this  question  of 
necessl^  will  be  beat  tried  and  decided  upon 
tbe  experiments  annually  made  at  tbe  falls. 
Bow  long  tbe  bill  should  be  retained  for  a  sat- 
isfsctory  settlement  ot  this  point  is  a  matter  to 
be  conndered  at  tbe  trial  term.  As  either 
parly  can  obtain  equitable  relief  in  vacation 
without  this  suit.  It  is  possible  that  tbe  esse 
win  be  properly  disposed  of  at  tbe  next  trial 
term,  or  after  another  annnal  experiment,  by 
dismissing  the  bill  without  coats  and  without 
prejudice  except  so  far  as  equity  may  require 
a  decree  for  the  adjustment  of  expenses  that 
have  been  iocnrred  by  either  party  under  Inter- 
locutory orders. 

If  a  logway  is  laid  out  in  this  suit,  the 
public  win  ban  a  right  to  a  reaaonahle  use 
of  it.  A  contfovei^y  as  to  what  would  be 
a  reasonable  use  of  it,  or  of  tbe  stream  lo 
ita  natural  condition,  will  not  be  a  dirente  abode 
the  public  right  in  any  sense  that  will  require 
the  right  to  be  settled  by  the  trial  of  a  question 
of  fact  before  the  bill  can  be  malDtaroed  for 
tbe  laying  out.  As  a  fee  simple  in  land  Is,  for 
many  purposes,  nothing  more  than  a  right  of 
exclonve  possession  and  reasonable  use  {Bat- 
tett  V.  SalMury  Mfg.  Go.  43  N.  H.  S69.  577; 
Thompaoa  v.  Androacoggin  Siter  Imp.  Co.  r>4 
N.  H.  645,  S61.  652, 555;  Cam.  v.  Alger.  7  Cuab. 
53,  84,  87);  so  an  ordinary  public  or  privato 
right  of  way  isarigbtof  using  land  or  wsler  or 
both  as  a  way,  reamnably  and  with  due  care 
{Sewta'$  FaUt  Briilge  v.  Fi$k,  38  N.  H.  171: 
George  v.  Fttlt.  82  N.  H.  82;  Oravea  v.  Shat- 
tuelc,  36  N.  H.  257;  Tfiompson  v.  Androtcogaiii 
River  Imp.  Co.  54  N.  H.  545,  55^.  58  N.  11. 
lOS;  Ball  v.  Brown.  64  N.  H.  493,  495;  CaTtcr 
V.  ThvrUon,  68  N.  H.  104,  107;  Varaey  v. 
Maneke9ter,  58  N.  H.  430;  CuUim  v.  Uowartf. 
9SN.U.  190;  Gould.  Waters,  S$  90,  96.  110). 
Tbe  entire  natuml  capacity  of  the  river  for 
floatation  is  pnbllo  property  The  lumbermen, 
as  travelers  on  tbe  highway,  are  entitled  to  a 
reasonable  and  careful  use  of  the  estate.  Rea- 
sonableness of  use  and  care,  attached  as  a  limi- 
tation to  the  ownership  and  enjoyment  of 
corporeal  and  incorporeal  property,  does  not 
permit  the  lumberman  to  mjure  uiie  defend- 
ants' works  by  negligence  or  an  unreasonable 
use  of  the  entire  natural  floating  power  of  the 
river,  nor  allow  the  defendanta  to  deprive  the 
lumbermen  of  the  reasraable  use  of  any  part 
of  tbe  power.  Both  parties  are  bounded  by 
tbe  Hne  established  between  the  Incorporenl 
ri^ts  of  the  public  and  the  other  rights  of 
which  the  defendants'  title  is  composed.  There 
is  00  question  of  right  or  title,  in  the  sense  ia 
wblcb  these  words  are  used,  when  it  Is  said  that 
tbe  lejial  right  must  be  established  at  law 
before  it  Is  ^qiecially  enforced  iu  equity,  if  it 
is  necessary  to  lay  out  tbe  undeniable  [Hiblic 
way  over  tbe  dam,  one  question  may  be  bow 
narrow  the  slidoe  sbouhl  be,  at  different  timn. 
to  secure  a  sufficient  depth  of  water.  'I'he  de> 
fendants  are  apparently  as  much  interested  as 
the  lumber  company  In  an  economical  solution 
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of  SQcb  questioBS.  In  cases  Iflfe  tbis  and 
Qardner  y.  Wtinter,  the  owner  o£  the  servient 
tenement  may  sometimes  be  more  relieved  tban 
the  Giber  party  by  a  laying  out  of  the  edse- 
menl.  An  equitable  power  employed  in  the 
mcosuremeot.  locatioB,  and  adjustment  of  legal 
rights  berore  an  attempt  is  made  to  exercise 
them  is  often  more  useful  tban  any  remedial 


course  that  can  be  taken  after  controvcraj  has 
arisen  on  this  alleged  Tiolation.    In  this  caw, 
the  rights  of  all  parties  being  known,  a  regu- 
lating process  may  not  be  needed. 
CVwe  diitcharged. 


Carpenter, 

concurred. 


J.,  did  not  sit.  The  others 


GEORGIA  SDPREME  COURT. 


Ualtie  K  GRESHA3I,  Plff.  in  En., 
ff. 

KQUITABLK  LIFB  ft  AOCIDBMT  IN- 
SURANCE CO. 


.Ga. 


•If  both  partlea  engage  wUllngly  In  a 
pereonal  rencounter.  It  Is  a  mutual  oombat 
or  flRbt,  and  death  resulttDK  therefrom  is  not  In- 
eluded  In  a  policy  of  accident  loeuranoe  wbloh 

*BmA  note  br  Buokiot,  Ch.  J. 


excepts  from  the  risk  death  or  Injurs^  which  mar 
faave  been  caused  hy  flfrhtlng.  It  makes  no  dlf- 
ferenoe.  In  such  ease,  wheth^the slayer  wassana 
or  fneane. 

{Jiilyl8.18M.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  In  favor  of 
defendant  in  an  actioa  brought  to  raoover  the 
amount  aUeeed  to  be  due  on  an  aoddent  In- 
auraoce  polKy.  Afirmtd. 
The  focta  sufflotently  appear  in  the  opinkm. 


tibiK.— Death  rauttinQ  from  a  rtobMlon  low 
ardib  on  fnaiininc«  poUey. 

A  dUBonIt  question  artses  In  detenolulnB  what  la 
tbe  test  of  deatb  In  tlie  violation  of  law.  Obviouair 
theolrcamatanoesof  any  given  case  are  so  different 
in  detail  from  those  of  any  other  case  tbat  ft  Is  im- 
practicable to  lay  down  other  ttaao  a  general  rule; 
and  pmiiaiM  no  bettCT  rule  can  be  stated  than  that 
the  act  m  riohition  of  law,  and  the  act  causing 
death,  must  be  part  of  "the  same  coDtlndous  trans- 
action." And  It  is  not  clear  that  ao  eeseotlally  dif- 
ferent rule  need  be  applied  where  the  exception  Is 
exprened  as  *1a  ooneaqnenoe  of  the  vMaUon  of 
law:"  tiioughan  exoepttoa  In  the  last4nenti<Kied 
form  would  clearly  admit  of  greater  remoteness  In 
time  and  distance.  Cooke,  Lite  Idb,  I  IS. 

The  breach  of  law  must  not  only  be  proximate  as 
n  cause  of  the  death,  it  must  be  adequate  also.  If 
it  be  Inadequate  to  produce  I  he  result,  Ittomit  the 
cause.  3  Kent,  Com.  908;  Arn.  Ins.  7B4;  Wllllaois  v. 
Suffolk  Ins.  Oo.  8  8umn.  New  York  L.  Ids.  Co. 
V.  Oraham,  £  DuT.  COS:  Uvie  v.  Janson.  U  Bast.eU; 
loDldee  V.  Universal  H.  Ins.  Go.  U  G.  B.  K.  8.a». 

A  known  violation  <rf  a  positive  law  avoMa  the 
policy  if  the  nataral  and  reasonable  oonsequenoes 
A>t  the  violation  are  to  Increase  the  risk;  a  "vlola- 
tioo  of  law,"  whether  the  law  Is  a  olvU  or  a  oi  Imlnal 
one,  does  not  avoid  the  policy.  If  the  natural  and 
reasonable  copsequeDoee  of  the  aot  does  not  in- 
crease the  risk.  The  cases  all  agree  tbat  the 
wrongful  aot  must  have  been  the  proximate  cause 
of  the  death.  The  loss  of  life  must  be  connected 
with  the  crime  as  Its  consequence.  By  reason  of 
the  guilty  act  the  death  must  have  oooorred. 
Whether  the  "violation  of  law"  was  the  proximate 
cause  of  death  and  whether  it  was  an  aot  increasing 
the  risk,  must  t>e  determined  from  the  Caets.  There 
muse  be  some  causative  oonneotton  between  the 
aot  wbloh  constitutes  the  "violatiOQ  of  law"  and 
the  death  of  the  assured.  So  where  the  assured 
robt>ed  the  state  treasurer  and  while  leaving  the 
building  was  killed  by  a  polioeman,  the  court 
held  that  the  words  meant  death  in  the  actual  vio- 
lation of  law,  and  tbat  as  the  sot  had  tieen  oom- 
irieted,  and  the  death  occurred  afterwards,  there 
was  no  forfettuie.  OrUBn  v.  Western  Mut.  Ben. 
Assa  to  Neb.  OO;  Baoon,  Ben.  Soo.  A  L.  Ins.  i  an 
Bradley  v.Mutual  Ben.  L.InB.Oo. «  N.T.  m,  8  Iads. 
SU:  Murray  v.  New  Twk  L.  Ina.  Oo.  DS  N.  Y.  at; 
Travelers  Ins.  Oo.  v.  Seaver.  86  U.  8.  U  Wall  681,  a 

L.«d.  la. 
1»  li.  R.  A. 


The  provision  excluding  liablHty  for  ln|orr  re- 
ceived v^e  oommltttng  an  unlawf nl  aot  refern  to 
such  injuries  as  may  happen  as  the  natural  eonaa 

quenoe  of  the  act,— as  Its  probaMeandto  be  antloU 

pated  oonsequenoes:  and  the  reference  to  injury 
received  "In  oonsequenoe  of  any  unlawful  act"  is 
to  those  Injuries  wtiloh  flow  naturally  from  the  act 
oommitted,  as  Its  effect  or  resulting  consequeoce. 
Attempts  to  murder.  In  which  lawful  reslstanco 
may  occasion  death;  attempts  to  Injure  or  rob  the 
wife  or  child  or  parent  of  another.  In  which  Injury 
might  beexpeoted  from  defense  of  tbat  other;  en- 
gaging  to  a  horawiaoa  where  htnae-melng  is  nn- 
lawful,  and  where  the  Injory  resnHs  during  the 
race,  or  In  the  efforts  to  stop  one  of  the  horse*  In  Ita 
progress;  and  the  like,— are  acts  illustrating  what 
Is  meant  by  "Injuries  received  while  insured  was 
engagedtoorin  consequence  of anunlawfulact.** 
The  taw  Is  properly  and  well  settled  that  such  pro- 
\ision  does  not  extend  to  exempt  the  Insurer  from 
llat>I]ity  because  of  the  Infraction  by  the  insured  uf 
the  taw  when  the  aot  has  no  oonneotion  with  the 
injury,  or  when  the  act  Is  In  vlotatioo  of  some  ob- 
Ugattoo  of  morality  or  rule  of  policy,  not  recoa- 
nlised  or  adopted  as  taw.  It  has  been  held,  too,  that 
the  unlawful  act  oommitted  must  be  onmlnol,  and 
not  a  mere  violation  of  a  civil  right  or  infraction 
of  a  taw  not  crlmioaL  Adorns  v.  Cowles,  It  West. 
Rep.  779,  W  Ho.  GOB;  Cluff  v.  Mutual  Ben.  L.  Ins.  Co. 
18  Allen.  SOS;  Bradley  v.  Mutual  Ben.  L.  Ins.  Co.  45 
N.  y.  *K. 

The  contrary  has  been  held,  so  far  ss  it  retatce  to 
tlie  violation  of  a  positive  rule  of  civil  law  which 
proximately  leads  to  the  Injury,  when  It  Is  such  an 
aot  as  increased  the  risk  and  naturally  led  to  the 
the  death.  Bloom  v.  Franklin  L.  Ins.  Co.  97  Ind. 
418;  Accident  Ins.  Co.  of  N.  A.  v.  Bennett  (Tenn.t 
June  0, 1801. 

A  polloy  of  insurance  Is  to  be  construed  most 
llberallyln  Cavorof  theassured.  Palmer  v.  Warren 
Ins.  Co.  1  Story, aoO;  Yeaton  v.  Fry.Sl*.8.&Craaob, 
835, 8  L.  ed.  117;  Bradley  v.  Mutual  Ben.  L.  Ins.  Oo. 
45  N.  Y.  422. 

And  ao  exception  In  a  policy  Is  to  be  taken 
Btroogeet  against  the  assurer.  1  Dner,  Ins.  181; 
Hnldekoper  v.  Dougtass.  tXJ.B.  8Cnuich.  1,  t  L. ed. 
347:  Breasted  v.  nwmeis  L.  ft  T.Oo.  8  N.  T.  »! 
Hoffman  v.  ..Stna  F.  laa.  Oo.  81 N.  T.  W.  See  note 
to  Blaokstooe  v.  fltandaid  L.  *  A.  Ina  Go.  (Hloh.)  S 
L.B.A.408.  r.8.ft. 
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Mm»n.  4,  D.  OwaniBghirtn,  J.  A.  Aarttin 
and  Brcjrlaa  A  SoM  lor  plaintifl  iti  enw. 

Memn.  Oaadlcr  A  ThoaaaoB  for  defead- 
■Btinenor. 

Blcddo^.  G&.  Jl.  deUvered  the'opfnioo  of 
ibeooDrt: 

The  policy  covered  bodily  iDjudes  inflicted 
by  extenial,  violeot,  and  accidental  toeaos.  It 
eicepted,  hoverer,  vartotu  classes  of  acddeatal 
iajories  which  mif^t  be  embraced  io  these  gen- 
eral t^ms. — among  tbem,  those  caused  by 
dueling,  flfffaiiog,  wreatUog,  etc.,  and  thoee 
happening  In  conseoueDoe  of  volanlary  expoe- 
uzeto  unnecessary  clanger,  liazard,  or  perilous 
adventure,  or  while  engaged  in,  or  in  conse- 
onence  of,  any  uDlawful  act.  and  ail  injuries, 
the  result  of  design,  either  on  the  part  of  the 
daimant  or  any  other  person.  It  may  be  con- 
ceded tliat  the  nomicide  wasaccldental»  within 
tbe  meaniog  of  tbe  policy,  as  such  pi^es 
have  genenuly  been  construed  by  tbe  courts. 
Ripieif  T.  aaiUDag  Pan.  Astur.  Co.  3  Big- 
etow.  Ids.  Cas.  788;  HvteAcrqft  ▼.  TVatW- 
er'i  In:  Ck>.  87  Ky.  SOO;  Phelan  v.  Traveier't 
In*.  Oo.  88  Mo.  A.pp.  640;  Richards  v.  Traeel- 
tr^i  Int.  Off.  89  Cal.  170;  Sitprane  Council  0. 
rf  C.  F.  T.  Oarriffvi.  104  Ind.  188, 1  West. 
Rep.  881;  noUt  to  Fatd  y.  Trawler't  Int.  Co. 
<N.  T.)  8  Am.  8L  Rep.  768;  Bliss,  Ins.  808, 
307:  S  Lawson,  Rights,  Rem.  &  Pr.  §  3140 
etteq.;  1  Am.  &  Eng.  Encyclop.  Law,  87  et 

S.;  7  Am.  Law  Rev.  68o;  same  article,  8 
b.  U  J.  85. 

It  may  be  conceded  also  that,  tbongfa  the 
UUing  wan  manifestly  willful  on  the  ^rt  of 
the  slayer,  it  was  open  to  question  whether  H 
was  the  result  of  design,— that  ts,  of  rational 
design, — loasmach  as  Uiere  was  some  evidence 
teooiDg  to  show  tbat  the  slayer  might  have 
been  insane.  It  may  likewise  be  conceded 
that,  had  tbe  case  turned  alone  on  tbe  question 
whether  at  tbe  time  the  inmued  was  ahot  he 
was  engaged  to  an  unlawful  act,  there  was 
come  evidence  for  consideration  by  the  jury. 
The  evidence  as  a  whole  might  warrant  a  neg- 
ative finding  on  this  point,  according  to  some 
of  the  authorities,  though  not  so,  perhaps,  ac- 
cording to  tbe  spirit  of  others.  Ci^ff  v.  Mutual 
Ben.  L.  Int.  Co.  18  Allen,  806;  Bradiev  v.  Mu- 
tvatBtn.  I..  iM.  Co.  45  N.  T.  438;  Harvtr  v. 
Phmnix  Int.  Co.  10  Mo.  606;  Tratt^ft  Jiu. 
Co.  V.  Seater,  86  U.  8.  19  Wall.  688.  23  L.  ed. 
156;  Blcom  V.  FrankUH  L.  Int.  Co.  97  Ind. 
478. 

But,  if  tbe  view  we  entertain  of  the  law  is 
comet,  tbe  matter  on  which  after  close  stody 
there  could  be  no  two  opinions,  no  reasonabie 
doubt  ,In  impartial  and  iulelligent  minds,  is 
that  tbe  injury  whldi  remlted  in  death  was 
caused  by  fighting.  Sbooting  caused  the  in- 
jury, and  fighting  caused  the  shooting.  Tbe 
cause  of  the  cause  was  tbe  real  cause  of  the 
event.  Fighthig  may  catiae  death  by  causing 
•  ctmtemporaneous  act  which  causes  death. 
Id  soch  case,  the  flnteanial  agency  Is  not  loo 
remote,  tlioiuh  tbe  event  be  related  to  It  only 
in  the  second  degree  of  lineal  descent.  It  u 
not  everv  fight,  however,  In  or  from  which  a 
mortal  infury  might  be  received  by  the  in- 
sured, which  could  be  r^rded  as  tbe  cause  of 
the  injury  or  of  death  resulting  therefrom.  A 
tinltleas  and  unwilling  conffict     the  insured 
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—one  which  be  n^tber  -pvovoked  nor  Invited, 
one  which  be  did  not  accept  when  formally  or 
ioformally  tebdered,  one  in  which  he  was 
forced  to  engage  for  sdf'rdefeoso  alone,  and 
from  which  be  withdrew,  or  endeavored  in 
good  faith  to  witlidraw,  when  his  defense  was 
accomplished— ought  not  to,  and  would  noty 
betnatud  osacauaativc  fight  on  his  part,  with- 
in the  meaning  and  intent  of  tbe  policy,  but 
would  be  regarded  as  right  and  propKu-  resist- 
ance to  afm^ive  or  ouenslve  violence.  To 
proleothis  lue  from  destruction  or  his  person 
from  injury  might  be  as  mxush  a  matterof  duty 
to  the  iusuraooe  company  as  of  interest  to  him- 
self. Means  of  resistance  which  It  would  bo 
reasonaUu  for  him  to  employ  for  bis  own  safe- 
ty, he  could  not  be  excused  for  neglecting,  if 
an  effideotuae  of  them  were  shown  to  be  with- 
in ills  power.  It  would  be  no  objection  to 
their  use  that  they  involved  "flgblfog  back" 
in  order  to  lepel  tbe  violence  of  an  assailant. 
Tbe  stipulation  against  liability  for  injuries 
caused  by  fighting  refers  to  voliintaiy  flglitiog 
by  the  insured,  or  involuntary  fighting  brought 
on  wholly  or  pttrtialty  by  bis  fault  or  temerity 
— ^fighting  Cor  which  he  is  partly  responsibli^ 
either  as  a  volunteer  or  as  a  isHb  speaker  or 
wrong-doer.  It  oould  not  be  the  purpose  of 
tbe  sUpuh^tm  to  cut  off  the  right  of  self-de- 
fense the  use  of  force. —the  right  to  repel 
violence  with  violence  of  like  nature.  The 
exercise  of  this  right  might  be  mutually  bene- 
ficial to  both  of  the  contracting  parties,  and 
that  either  of  tbem  had  any  purpose  to  reittrict 
m  fair  and  reasooable  exercise  of  it  is  in  the 
bicheat  dcpee  imnobable. 

In  order  to  attrunite  to  the  Insured  anything 
caused  by  the  fight,  he  must  have  some  volun- 
tary agency  In  causing  the  fight  itself.  If  he 
had  such  agency,  if  by  improper  speech  or 
voluntary  conduct  he  was  a  material  faclor  in 
bringing  on  the  fight,  he  was,  as  between  him- 
self or  bis  wUis  ana  tlw  Insurance  Company, 
chargeable  with  tbe  consequences.  It  the 
fight  was  the  cause  of  the  mortal  Injury,  and 
be  was  the  cause  of  the  fight,  wbetherin  whole 
or  In  part,  he  was,  to  tbat  extent,  the  cause  of 
his  own  death.  If  he  begat  the  fight,  and  tbe 
fight  begat  the  shooting,  and  tbe  shooting  be- 

St  the  mjury,  he  bore  an  anccMral  relation  to 
e  last  omprlngas  w^  as  to  the  first.  At  all 
events,  being  father  to  the  figbt,  neither  he  nor 
his  wife,  under  the  terms  of  this  policy,  could 
wofit  by  the  fight  or  by  what  it  brought  forth. 
Tbat,  according  to  the  evidence  in  this  case, 
there  was  a  flg^t,  admits  of  no  possible  ques- 
tion. There  was  hostile  contact,  physical  col- 
lision, an  attempt  by  each  combatant  to  hurt 
the  <rthn;  Mows  were  given  by  (me,  which 
took  effect;  strokes  were  made  by  the  other, 
which  missed  their  aim.  The  origin  of  tbe 
fight  is  equal^  manifest.  It  was  not  born  of 
tM  passion  oione  of  the  parties,  but  of  a  con- 
junction of  tbe  passions  of  both.  It  proceeded 
iiom  an  altercation  in  which  each  party  used 
rash  and  insulting  language;  language  calcu- 
lated to  esdte  anger  ana  prov(Ae  conflict. 
Both  being  In  the  same  room,  but  some  dis- 
tance—say twenty  feet— apart,  tbe  other  party 
spoke  abusively  of  secret  societies  and  their 
members,  referring  to  them  in  general  terms; 
no  particular  society  or  member  (so  far  as  ap- 
pean)  being  mentioned.  This  qwecb  was 
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made  Id  the  heariogofilte  insared  and  eeveral 
others,  bat  was  not  addreesed  to  hfm.  Some 
of  the  oUien,  who  were  oeaier  to  the  speaker, 
lemonstiHtea  with  blm  upon  the  Impropriety 
of  hia  aDlmadversIona.  Shortly  afterwards,  as 
the  speaker  was  passing  by  the  Insured  on  his 
way  out,  the  latter,  mtbout  rising  from  bin 
seat,  said  to  blm  mildly.  In  a  tone  of  mortified 
resentnient:  "I  beard  dl you  said  aboutseoret 
societies;  that  no  eentlemaa  would  belong  to  a 
secret  society. The  other  answered:  "Yet, 
I  said  it;  and,  by  G— d,  It  is  true.  Bo  tou 
want  lo  take  it  upf*  Tbe  iosored  replied, 
"Well,  it's  a  lie."  or  "a  damned  lie;"  adding, 
"Yes,  I  do."  Then  followed  a  blow  from  one 
of  them,  probably  tbe  former,  and  the  latter 
"tumbled  ofF  bis  seat,"  posnbly  as  the  result 
of  receiving  tbe  blow.  Tbey  backed  towanls 
one  of  the  enlrancea  to  tbe  room,  sereral  feel, 
and  the  insured  was  stricken  br  bis  antagonist 
serersl  times  with  a  small  walking  eaoe,  whicb 
was  broken  over  his  shoulders.  The  iasuted 
struck  back  with  bis  bands  without  effect, 
several  of  bis  blows  missing  their  aim.  Then, 
while  tbe  other  maintains  his  position  close 
to  where  the  flji^t  took  place,  the  insured 
moved  back  ten  w  twdve  feet  to  tbe  seal 
which  be  bad  occupied,  and  looked  for  and 
inquired  after  bis  bat,  which  bad  fallen  or  been 
knockedfromhis  bead.  The  other  combatant, 
without  changing  bis  position,  then  drew  a 
pistol,  and  fired  tbe  fatal  shot  Before  any- 
thing above  referred  to  was  said  or  done,  the 
parties  were  aware  of  each  other's  prearace  in 
the  room;  they  bad  spoken  togeiberlD  a  friend- 
ly way,  each  calling  tbe  other  by  his  first,  or 
Chrislian,  name.  In  substance,  this  is  the 
whole  story  of  the  quarrel,  the  fight,  and  tbe 
homicide,  as  told  by  tbe  testimony.  The  first 
insult  came  from  tbe  slayer,  attended  with  a 
challenge  to  fight.  Tbe  qucstioD,  "Do  you 
want  to  lakelt  npf  propounded  in  auger,  doea 
not,  according  to  tbe  common  understanding 
of  It  to  Georgia,  import  a  proposal  to  debate 
or  discuss,  but  a  chslleoge  to  tbe  arbitrament 
of  force,  or  a  trial  of  the  issue  by  tbe  personal 
proweM  of  tbe  disputants.  It  is  the  end,  not 
the  begionlng,  of  anrament.  It  is  no  less  sig- 
nificant of  defiance  than  was  the  ceremony  of 
throwing  down  the  glove  as  a  preliminary  to 
trial  by  battle.  Tbe  insult  was  returned  by 
the  insured  by  responding  to  words  of  foul 
opprobrium, — words  so  irritating  that  gentle- 
men rarely  address  tbem  to  tbeir  equals,  except 
when  tbey  Intend  to  back  ibem  with  their 
couraiK;  itnd,  to  make  the  ioteot  clear  in  this 
instance,  tbe  cballenge  was  accepted  In  the 
snperadded  phrase,  "Yes,  I  da  iDSianlly 
active  bostilities  commenced,  each  party  hav- 
ing thus  declared  bis  willingDeua  to  champion 
bis  side  of  tbe  trivial  and  needless  quarre). 
Had  not  both  of  them  acted  with  bot-beaded 
rashness  in  passing  insults,  tbera  would  have 
been  no  HgbL  Had  tbe  insured  squarely  oV 
Jected  to  fighting,  and  tried  to  keep  oat  of  it. 
there  is  no  reason  to  suppose  he  wouM  have 
failed  of  success.  Instead  of  so  doing,  he  pro- 
voked his  adversary  by  giving  hfm  tbe  lie, 
moat  probaWy  with  a  profane  prefix  to  the 
offensive  imputation;  ana,  instead  of  pursuing 
a  pacific  poKcy,  he  accepted  what  he  must 
have  understood  as  a  rballeoge  to  ficht.  No 
doubt  he  was  under  tbe  Influence  ot  strong 
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passion,  but  this  Is  no  exoose  for  blm  In  tfie 
present  litigation.  The  fluting  was  In  a  pub- 
lic place,— that  la,  a  place  to  wtaidi  *  porUon 
of  the  public  lubituallT  resorted.  It  was  a 
room  occupied  and  used  as  a  aaloon  and  rm- 
taurant,  In  tbe  City  of  Atlanta.  Tbe  fl^it, 
merely  as  such,  was  a  joint  ofTraae.  and  worn 
be  clsssified,  under  our  Oode,  as  an  aftnty. 
Code.  S  4019.  This  is  true,  notwitbstandlnr 
tbe  eviaeoce  Indicatea  none  of  tbe  Mows  deaft 
br  the  inmcd  took  effect,  and  Unt  tbe  first 
blow,  wall  aa  alt  others  wbieh  reached  their 
object,  came  from  bis  antagonist.  In  so  far  as 
tbe  constituents  of  a  fight  an  concerned,  tbe 
consent  of  both  parties  makes  the  consequent 
violence  of  either  diargeat^e  to  both.  "We 
think  the  judge  was  in  errw  in  saying  tb«re 
must  be  mutual  blows  to  constitute  a  mutual 
combat.  There  must  be  a  mutual  intent  to 
fight  But  we  think.  If  Ibis  exists,  and  but 
one  blow  be  stricken,  that  tbe  mutual  combat 
exists,  even  though  the  first  blow  kills  or  dis- 
ables one  of  tbe  parties."  Tate  v.  State,  46  Oa. 
157, 1S6  (McCay,  J.).  To  the  like  effect  is  a 
dictum  by  O^f  Juttiee  Pearson,  of  North 
Carolina,  who  says:  "Isitoecessarytbat  both 
parties  should  give  and  take  blows,  or  is  it  suf- 
ficient that  both  parties  should  voluntarily  put 
their  bodies  In  a  position  to  give  and  tak« 
blows,  and  with  that  Intent?  To  iUustrate: 
Suppose  Rippy  had  not  been  killed.  Upon  an 
indictment  for  an  affray,  would  be  not  have 
been  convictedt  Two  men  go  out  to  flgbt. 
One  is  knocked  down  on  the  'first  pass/  and 
that  is  tbe  end  <A  It.  Antbey  not  both  guilty 
of  ao  affrayt— that  Is,  'a  fight  by  mutual  con- 
sent.' "   State  V.  QVtdden,  78  N.  C.  155. 

We  are  no  leas  certain  that  ttie  fight  was  • 
mutual  combat,  in  the  legal  sense,  than  if  it 
bad  been  so  found  by  the  verdict  of  a  jury 
under  a  full  and  proper  charge  from  the  pre- 
siding judge;  and  the  palpable  troih  that  fight- 
ing caused  tbe  shooting,  and  therefore  tbe  in- 
jury,  needs  tmoflrmation  by  verdict  just  as 
little.  Tbe  evidence  is  all  one  way;  but  one 
mtional  inferonoe  is  possible.  The  shootine  is 
accounted  for  easily  and  naturally  by  ascribing 
it  to  the  flgbt  This  Is  tbe  proper  explanation 
of  it  whether  it  be  regarded  as  a  part  of  the 
fight  proper  or  as  a  sequel  to  It  It  was  cer- 
tainly embraced  within  tbe  nf  gettm  of  the 
combat  It  took  place  on  the  same  stage  and 
within  the  atmosphere,  of  tbe  antecedent  per- 
formance. The  homicide  could  well  be  treated 
as  tbe  culmination  of  tbe  final  sceae,— tbe  ca- 
tastrophe of  the  drama.  At  the  very  least  it 
was  a  bloody  epilogne  and  not' an  iDoependeBt 
afterpiece.  Nor  is  It  material  thitf  it  was  not 
down  on  tbe  bill,  but  was  wholly  unexpected 
by  one  or  both  of  tbe  actors.  Rarcly,  if  ever, 
can  tbe  incidents  or  the  result  of  a  personal  en- 
counter be  foreseen.  A  deadly  weopon  may 
make  its  appeaianoe  at  the  last  moment  and  a 
homicide  be  tbe  result,  although  the  fight  Id- 
tended  and  begun  was  one  with  "fist  and  scuU"^ 
only.  To  flgbt  at  all  is  dai^rotis.  When  tbe 
combative  passions  are  arousod  and  get  a  taste 
of  sratificatioD,  what  momentum  tbey  will  ac- 
quire, and  to  what  cxtremea  It  will  carry  tliMB 
in  thPir  Imt  for  more,  is  always  uncettnin. 
Even  friendly  wresiling  Is  a  do«  by  whicb 
anger  and  a  mortal  wound  may  come  in. 
Knowing  tbe  baxards  atlcndaat  on  pliyrical 
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cotupetlUon  and  cuntcndob,  tfato  Inaunucv 
Compsoy  declined  to  asaume  ttw  xisk  of  aed- 
dentat  iifjiuy  or  death  caosod  by  tghttng  or 
wresUioe.  Tbo  Inaored  might  flgbt  if  he 
pleased,  Dut  be  was  not  allowed  to  indulge  his 
cfHubetive  mopeosifies  at  the  expense  of  the 
Company;  t&at  kind  of  lodul^ee  waa  lo  be 
at  bis  o«D  risk.  Not  that  the  Oompsnr  ndgfat 
not  have  boroe  the  risk  for  him  if  it  had  chosen 
10  do  so.  In  the  language  of  Jch^  Scott,  in 
Harper  v.  Phmix\In».  Co.,  19  Mo.  S09,  tupra: 
"Unless  it  is  otherwiSB  stipulated,  the  iDSurer 
takes  the  subject  insured,  with  his  flesh  and 
Mood  and  passlonfl  The  dangers  to  wblch 
the  lives  of  men  are  exposed  from  sudden  eb- 
nllitlons  of  feeling  are  a  lawful  matter  of  in- 
sonnce."  But  hi  the  policy  before  us  the 
Cranpany  had  "oCbmHse  stipulated."  By  ao 
doing  it  has  narrowed  the  range  of  the  policy 
over  the  emotions  eo  as  to  shut  out  all  those 
of  a  pugnacious  character.  If  both  combat- 
ants coniributed  to  bring  on  the  flgfat,  tbeh: 
relative  blame  or  guflt  has  nothing  to  do  with 
the  relatfon  of  cauae  and  ^Eeci  b^een  tt  and 
like  bwmicide.  Nor  Is  ft  of  any  moment  to 
consider  whether  the  offense  committed  in  the 
end  was  murder  or  manslaughter.  With  or 
without  malice,  In  the  technical  sense  of  crimi- 
nal law,  the  homicide  was  caused  1^  the  flght, 
ai  causation  is  underrtood  and  rc^itfded  In  the 
law  of  contracts.  The  flgfat  occaatoned  it,  for 
the  flght  produced  the  shooting  as  a  direct  and 


immadlate  conse^tedoh.  Wba>08n  SoUbt  (hAt 
the  diooting  grew  ovt  of  the  fljj^l;— sfsang^ 
from  it  directly  and  Immediately  ?  Had  there 
been  DO  flght^  there  would  bare  been  no  shoot- 
ing and  no  killing.  It  was  the  fight  that  ex- 
cited the  homidaal'impalse,  generated  the  de> 
sire  and  the  purpose  to  kill.  There  waa  noth- 
ing elae  to  do  it  Even  if  the  slayer  was 
insane,  or  subject  to  bomicfdal  mania,  the 
mania  alone  was  harmleas;  it  required  the 
superadded  excitement  of  the  flght  to  reader  it 
destructlTe.  Had  the  Insured  abetained  from 
proToUng  the  fight  or  accepting  a  cballeoKe, 
had  he  oontributed  nothing  towards  bringiug 
on  a  useless  combat,  there  is  no  probability 
wbatevR  &athe  would  have  been  slain.  And 
he  could  no  more  provoke  a  craay  man,  or  ac- 
cept his  challenge,  at  the  expense  of  the  Insnr- 
snoe  Company,  than  he  could  so  deal  with  a 
sane  man  at  the  Company's  expense.  Indeed, 
it  would  be  more  bazardoin  to  en^rstre  in  an 
affray  with  a  madman  than  with  a  rational 
betaig;  and  any  reason  for  protecting  the  com- 
pany against  the  consequences  of  the  less  dan- 
gerouB  flghtini;  will  aj^y  with  increased  force 
to  the  more  dangerous.  Injuries  caused  by 
rash  or  needless  fighting  with  any  description 
of  combatant  are  excluded  from  the  scope  of 
the  pc^cy.  The  nonsuit  was  properly  award- 
ed, and  we  have  stated  oar  reastma  vciy  fully 
for  so  deciding. 
Judgment  affirmed. 
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Catharine  S.  lOLEB 
«. 

CITT  OF  WORCESTER. 


1.  Banidpal  eorpomtion  eannot  eswape 
reqpctiwiblUfy  for  th«  nnlsaaoe  on  the 
CrooBd  that  the  etructore  ta  aolely  Ibr 
pabUo  naoi  where  br  flUlnf  a  atrtuxri-ymrd  ser- 
etal  feet  abov«  tts  Datura!  level  St  1ms  poshed 
oTerthetetalnfBvwaU  so  as  to  encroaoh  upon 
■Dd  overtMUiv  Ae  ptMtfm  of  an  adjolnlnff 
owner. 

tOototor  21,1801.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Worcester  County 
■ade  during  the  trial  of  an  action  brought  to 
recover  damages  for  injuries  to  plainticr's 
property  by  reason  of  the  alleged  improper 
coostructloQ  and  maintenance  of  structures  on 
the  surface  of  defendant's  land,  which  resulted 
in  a  verdict  in  favor  of  plalntifr.  Otfrruled. 

Defendant's  land  was  devoted  to  the  use  of  a 
adiotd-bouae  and  groimds.  A  retaining  wall 
was  built  1^  defoidant  next  to,  and  several 
feet  higher  than  the  surface  of,  plaintiff's  land. 
The  surface  of  defendant's  land  was  then  raieed, 
bj  fliHng  Id  earth,  as  high  as,  or  higher  than, 
the  wall.   The  evidence  tended  to  show  that 


Hon.— AatoUabUttrirfQimilclpalityfora  nni- 
■nee,  see  mUa  to  Gliapnian  r.  Roadiester  <N.  V.t  1 
X'-R.A.sga:  SejmoDrv.CummftSflnd.}  5L.R.  A. 
19;  Bates  v.  Weetboroa^  (Haas.)  T  L.  B.  A.  IS*. 
WURA. 


the  wall  was  originally  built  on  defwdant's 
land  but  that  at  the  time  of  the  trial  it  waa 
over  the  line  onto  plalntiff'a  premiaea  in  some 
places  a  foot  at  the  bottom,  and  Uiat  tt  had 
gndnaUy  leaned  and  bulged  over  so  as  to  over- 
nanir  pluntUfs  premises  about  a  foot.  This 
condition  waa  canaed  by  the  wei^t  of  earth 
behind  tbewdl  or  l^tne  aotion  of  aorf ace  wa- 
ter or  frost. 

Mr.  TrmaM.  P.  Ooaldiaar«  tot  defendant: 

The  wi^  was  boUt  and  mamtalned  as  a  part 
of  the  estate  purchased  for  and  appro|wiated 
br  the  City  to  the  maintenance  of  a  public 
bi^>ai^ool  under  the  Statutes. 

Pub.  Stat.  chap.  44,  |g  3, 51. 

The  City  ia  not  liable  to  an  action  on  ac- 
coont  of  the  emdltion  ot  tha  mil. 

The  wall  waa  birilt  and  malofayDed  aolely  for 
(he  puUic  use,  and  with  the  sole  view  to  the 
general  benefit,  and  wader  the  requirement  of 
general  laws. 

In  such  cases,  in  the  absence  of  any  statute 
which  directly  or  by  Implication  gives  a  pii- 
vate  remedy,  no  action  lies  in  favor  of  h  ]mt- 
aoD  who  has  received  an  injury  in  con^etitience 
of  a  negligent  or^def  ective  performance  of  the ' 
pablic  sOTrice. 

Boward  t.  Worwiter,  13  L.  R.  A.  1^.  15S 
Mass.  426,  and  cases  cited;  BiU  v.  Botton,  198 
Mass.  844. 

The  fact  that  the  injury  is  to  ivoperty, 
whether  real  or  personal,  instead  of  to  the  per- 
son, establishes  no  distioctioc. 

Sav)k»  V.  0/Mriemont,  107  Mass.  414;  TVfftf* 
kyr.  Satm,  117  Mass.  171. 

If  cases  of  trespass  committed  in  the  course 
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of  the  diMbftrge  of  a  public  duly  might  bedls- 
Ungnkbed  from  the  gnwral  nue,  tut  would 
not  avail  the  plalntilt. 

The  connt  is  Id  caee  and  not  in  trespass. 
And  tbe  proof  Is  of  a  ooDseaueotlal  injury  re- 
sulting from  ft  detectlTe  petformaoce  <h  aiaw- 
ful  art. 

1  Chltty.  PI.  117, 118. 
'  There  u  no  liability  for  tbe  conaeqneDr^s  of 
a  stnicture  falling  orenCToacbing  on  another's 
Innd  if  it  was  properly  built  on  the  defoidanf  s 
own  land. 

Tbe  doctrine  of  FtOeher  t.  Bylan^,  L.  R  1 
Excb,  866,  baa  never  been  adopted  in  this 
CooinioDwealtb,  at  least  la  tbe  extreme  appli- 
cation  of  it  found  in  NiehoU  t.  Martlana,  L. 

R.  10  Bxcb.  355. 

Gorham  v.  Grott,  12S  Mass.  233,  389;  Bmith 
T.  ^tton  Oat-Light  Co.  129  Mass.  818i  Bryant 
T.  Bigelow  Carpet  Co.  131  Mass.  491.  499. 

Mei»r».  W.  S.  B.  HopUttaand  Frank  B. 
Smith,  for  plaintitf: 

The  line  of  cases  of  which  BitlY.  Sotton,  133 
Mfuts.  824,  and  the  much  later  case  of  Hoteard 
T.  Woreeater,  13  L.  R.  A.  160,  158  Mass.  436. 
are  types,  does  not  apply.  They  are  actions 
for  personal  injury  sustained  either  on  tbe  pub- 
lic land  or,  if  off  uie  public  land,  as  tbe  imme- 
diate result  of  an  act  done  thereon  In  tbe  exe- 
cution of  work  to  adapt  It  for  public  use,  or  to 
the  performaace  of  acts  for  toe  public  safety 
or  eojoymeot. 

Tindlegv.  Salem,  187  Mass.  171:  FisTurv. 
Botttm,  104  Mass.  87;  Haff&rdv.  Nev>  Be^ord, 
16  Qny,  287;  Bigdmo  t.  Randolph,  14  Gray, 
641;  Benton  v.  BottonOitjf  Hospiiat^  140 Mesa 
18;  CtontT.  Waltham,  138  Mass.  667. 

Tbe  question  here  Is  between  adjacent  land- 
owners and  relates  to  their  mutual  rights  as 
such.  If  the  encroachment  on  adjacent  land 
deprivinf?  its  owner  of  its  use  and  doing  Idm 
damace  "is  not  oecessMlly  incident  to  tbe  so- 
complisbment  of  the  public  object  but  to  the 
improper  and  UDsbtllrul  manner  of  d<riog  it, 
such  damage  to  private  property  is  not  war- 
rautcd  by  the  authority  under  color  of  which 
It  is  done  and  ia  not  juaUBable  by  K  It  is 
unlawful  and  a  wronp  fortbe'redreto  of  which 
an  action  of  tort  will  lie." 

Perry  v.  Wwu^,  6  Gray,  544;  Utr^t  v. 
Neio  &^ord,  108  Mass.  808;  Sprague  v.  Wmr- 
ceater,  IS  Gray,  198. 

The  same  principle  applies  to  the  neglisent 
ao'i  improper  maintenance  of  public  works  and 
makes  the  damage  resulting  therefrom  an  ac- 
tionable tort,  especially  when  it  results  in  trcs- 
pa'is  or  nuisance  ou  real  estata 

VhiUh  V.  Boeton,  4  Allen,  41;  Bate»  t.  We»t 
barovgh,  7  L.  R  A.  156, 181  Mass.  174:  Propn. 
of  Loekt  A  CanaitT.  LtmeU,  1  Gray,  828;  SO- 
dreth  V.  Ijncell,  11  Gray.  845. 

No  new  or  diflferent  principles  govern  this 
because  this  public  land  was  bought  by 
the  CVy  instead  of  being  acquired  under  as 
«.Y('rcise  of  the  rigbtof  emiopnt  domain. 

mv«m  V.  Hew  Bedford,  108  Mass.  261. 

'Where  there  la  a  physical  appropriation  and 
no  statutory  taking  tbe  action  of  tort  ties. 

Lnnd  T.  Jfme  B^ford,  131  Mass.  SS6. 

"When,  in  consequenceof  a  tabingof  land  for 
public  use,  injury  results  to  a  landowner  which 
Is  not  to  be  contemplated  and  doca  not  fait 

18  Ifc  R  A. 


within  the  general  rule  of  compemailon,  an 
action  of  tort  will  He. 

In  those  cases  there  wu  a  physical  inneldB 
of  the  real  estate  of  tbe  private  ownw  aad  ft 
practical  ouster  of  bis  poascosion. 

Northern  Trantn.  Oo.  of  Ohio  v.  Chicago,  90> 
U.  S.  685,  642,  85  L.  ed.  886,  888;  PuwatO^  t. 
Qnen  Bay  (ft  M.  Canal  Cb.  80  U.  8.  18  Walt 
166,  ao  L. ed.  567;  Baton  v.  BoaUm  O.d  M.S. 
Oo.  51  N.  H.  604;  8inmek$on  v.  JoAtuon,  17  N. 
J.  L.  129. 

Ad  injury  of  that  class  need  not  be  inten- 
tlooal  or  contemplated,  and  does  not  imply 
necessarily  any  perpetual  or  permanent  occu- 
pation of,  or  right  ill  land,  or  that  any  title  to 
it  is  acquired  the  taking.  What  deprives 
tbe  owner  of  tbe  ordinary  use  and  enjoyment 
of  his  land  is  a  taking  and  appropriation. 

Cooley,  Const.  Lim.  %  644;  Booker  v.  New 
Baten  a  N.  Oo.  14  Conn.  146;  Canal  Appraia- 
en  V.  JW^  17  Wend.  671,  604;  Cacktand  v. 
Ifbrth  Mmouri  B.  Oo.  81  Mo.  180;  A*filey  v. 
Pffrt  Huron,  86  Mich.  286,  801;  Arimond  v. 
Green  Bay  <fc  M.  Canai,  81  Wis,  316;  T/mrt- 
ton  V.  St.  Joeepli,  61  Mo.  510,  610;  Heviru  v. 
Peoria,  41  HI.  503,  510;  Stetson  v.  Faxon,  i» 
Pick.  147,  158;  Grand  Rapidt  Boom.  Co.  v. 
Jartit,^^  Mich.  808,  831;  Pettigrew  v.  ICvana- 
vith,  88  Wis.  338;  DodiM  r.  ancinnati,  84 
Ohio  St.  376;  fitasf  Pennayhnnia  B.  Oo.v,  Sehoi- 
lenbermr,  64  Pa,  144, 

Although  it  has  been  decided  that  Ibe  Legis- 
lature ba.s  constitutional  power  to  permit  and 
suffer  certain  acta  to  be  done  which,  but  for 
sucb  le^slative  permission,  would  amount  to  a 
private  uatsance,  this  doetrtse  has  nerer  been 
carried  so  far  as  to  extend  to  a  case  where  the 
nuisance  fs  so  great  as  practically  to  deprive 
tbeowuerof  private  property  of  tbe  use  and 
enjoyment  of  bis  propertv. 

Sattt/er  v.  DatiB,  136  Mass.  239,  343;  Balti- 
more db  P.  R.  Oo.  V.  Fifth  Baptitt  Chvrth,  108 
U.  8.  817,  27  L.  ed.  789:  Crump  v.  Lambert, 
L.R  8£q.  409;  Com.  y.Kiddar^  107 Mass.  103^ 

Allen,  delivered  tbe  opinion  of  the 
court: 

It  is  obvious  that  tbedefaidanfa  wall,  in  its 
present  position  upon  tbe  plaintiff's  plao,  must 
be  deemed  an  actnnable  nnlsanoe,  unless  the 
defendant  can  claim  exemption  from  responsi- 
bility oo  !wme  special  CTOund.  Oodman  v. 
Evam,  7  Allen.  431 ;  NiefwU  v.  Boston,  98  Mass. 
39,  43;  Fay  v.  Prentice,  1  C.  B,  838. 

The  defendant  suggeais  that  it  is  not  liable, 
because  the  wall  was  built  and  maintained 
solely  for  the  public  use.  and'  with  the  sole 
view  to  tbe  general  benefit,  and  under  tbe  re- 
quirement of  general  laws;  and  that  tbe  cise 
cannot  be  dlattnguished  in  principle  from  the 
line  of  cases  beginning  with  Hilt  v.  Bos*nn,  la* 
Mass.  344.  and  ending  with  Hoicard  v.  Woren- 
ter,  lf>3  Mass.  426,  12  L.  R.  A.  160. 

Wc  nee  not  aware,  however,  that  it  bflscTOr 
been  held  that  a  private  riuisaoce  to  profK-rty 
can  be  justified  or  excused  ob  that  grouud. 
The  verdict  shows  a  continuous  occupation  of 
the  plaintiff's  land  by  (he  encroachment  of  tbe 
defendant's  wall.  The  question  of  neglipetire 
in  the  building  of  the  wall  ia  not  matt-rial. 
The  erection  was  completed,  and  was  accepted 
by  tbe  defendant,  and  is  now  in  tbe  defcnd- 
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•nt's  sole  elurge,  and  if  it  b  a  Duisance  tbe  de- 
fendant is  Kspooaible.  StapU  v.  Sprite,  10 
Mus.  73,  74;  fiieholt  v.  Boston,  ttipra.  Such 
ftB  occupatioo  of  tbe  plaintttTs  land  canoot  be 
excused,  for  the  reasons  asslKned.  A  city  cao- 
not  enlarge  lis  school  grounds  by  taking  in  tbo 
land  of  an  adjoining  owner  brmeana  at  a  wall 
or  fence.  Tbe  public  use  and  tbe  general  ben- 
efit will  not  justify  such  a  nolaance  to  the 

Sroperty  of  another.  If  more  land  Is  needed, 
must  oe  taken  in  tbe  regular  way,  and  com- 
pensation paid.  But  if  by  the  action  of  the 
elements,  or  otiierwise.  witbont  the  plaintiffs 
fault,  the  defendant's  wall  comes  apon  tbe 
plaintlfFi  land  and  oontlnnes  there,  it  becomes 
a  onfaanee,  for  which  the  defendant  Is  respon- 
aible,  and  so  are  tbe  aathorities.  Oorham 
OroM,  1«5  Maw.  888,  389:  Khron  v.  Bnxk,  144 
3IaB3.  516.4  New  Eng.  Bep.  434:  Eattman  t. 
Meredith,  86  N.  H.  SS4.  £96;  Hay  v.  Cokow  Go. 
S  N.  T.  169;  Tremain  y.  Oohoet  Co.  Id.  163; 
Weeiy.  Broekport,  16  N.  Y.  161,  178,  in  note; 
St.  Fetery.  Denimm,  B8  N.  T.  416,  481;  Cnm- 
berland  t.  WSUton,  SO  Md.  188;  Harper  y. 
MUmnkee,  80  Wis.  BW;  Pumpelly  t.  Qreen 
Bail  <e  Jf.  Oanal  Ch.  60  U.  8. 18  Wdl.  168, 181. 
90  L.  ed.  557,  661 :  Dillon,  Mun.  Corp.  §  985. 

The  case  is  distingnisbable  from  Middtaex 
Co.  MeOue,  149  Mass.  108,  where  soil  from 
the  defendant's  land  upon  a  hill-side  was 
washed  lolo  the  plaintiff's  ralit-pond  by  the 
rains,  when  the  defendant  bad  built  no  artifl- 
(■fnl  sinicture,  and  had  done  nothing  more 
tbao  to  cultivate  bfs  land  In  tbe  ordloaty  yiay. 
StveptioM  oterruUd. 


Hugh  FRANKLIN 
«. 

Delia  May  FRANKLIN. 
(.  MaM.  1 

A  divoree  will  not  be  denied  to  a'maa  In 
ease  of  hla  wifSs's  adoltery  reason  ot 
the  fact  that  he  m&nled  her  while  under  arrest 
on  bastardy  proceSB.  merely  to  have  tlie  child 
bom  In  wedlock  and  on  an  agraement  wfth  ber 
that  they  diould  never  Ure  togeUier,  whMl  tbey 
have  kept. 

(October  M.lMn.) 

EXCEPTIONS  by  libelant  to  a  ruling  of 
the  Superior  Oourt  for  Worcester  County 
dismissing  bis  libel  filed  to  obtain  a  divorce 
from  bis  wife  because  of  her  alleged  adulteiy. 
Statained. 

The  evidence  proved  that  tbe  libelant  bad 
had  sexual  lotetcourse  with  the  libelee  before 
marriage;  that  tbe  libelee  was  pregnant  as  the 
result  of  aucb  Intercourse,  aod  the  libelant  was 
nnder  arreal,  upou  a  bastardy  proceaa,  insti* 
tntcd  bj  the  libelee,  at  tbe  time  of  their  mar- 
riage; that  the  libelant  married  tbe  Hbelee  for 
the  porpose,  as  he  testifled,  "  to  give  tbe  child 
a  name"  aod  to  bare  it  bom  In  lawful  wed- 
lock, and  under  an  agreement,  made  with  the 
Ubetee.  that  tbcy  aboutd  not  live  together  as 

None.— The  brtefk  and  opinion  ht  this  ease  pre- 
nnt  tb«  eutlierttles  on  Ofe  question  tevolved'ao 
rnny  tbat  a  note  theieoB  woidd  be  superthiona.  ' 


husband  and  wife;  that  immedlateiT  after  the 
marriage  tbe  parties  s^mrated  and  nave  never 
lived  together  as  husband  and  wife;  that  the 
marriage  was  performed  In  this  CommonweaKh 
and  the  libelant  has  resided  here  more  than  Ave 
years  next  preceding  the  filing  of  hla  libel; 
that  since  the  martiaee  the  llbeifee  bad  commit- 
ted the  crime  of  adidteTy  as  diarged  in  the 
nbel. 

Upon  the  foregoing  evidence  the  court  ruled 
that  the  libel  comd  not  be  maintained,  and  dis- 
missed it 

Jfosrs.  W.  S.  B.  HopUaa  and  Frank  B» 
Smith,  for  libelant: 

I.  Although  tbe  parties  married  nnder  an 
agreement  that  they  should  not  live  together 
as  husband  and  wife,  the  marriage  was  l^;al 
and  landing,  and  the  collateral  agreemeui  "not 
to  live  together  as  husband  and  wife,"  was  a 
mere  numty,  bo  far  as  the  legality  of  the  mar- 
riage was  concerned,  as  contrary  to  the  policy 
of  tbe  law. 

Bamett  V.  Kimmelt,  86  Pa.  IS;  ffarrod  v. 
Barrod,  1  Kav  A  J.  4, 16;  Brpok$  v.  Brooke,  60 
Hd.  m. 

OoTuentutnoneoneuhitutfaeitmatrimonium. 

Dumaredy  v.  JmA/w,  8  A.  K.  Marsh.  368; 
Jackion  v.  Winjte,  7  wend.  47;  Dalrympk  y. 
Dalrympte,  2  Hagg.  Consist.  Sottomayer^f, 
Ve  Barroi,  L.  R  5  Prob.  Div.  94,  98. 

Tbe  mere  present  consent  constttutea 
riage,  except  that  by  statute  law  CerYnin  specif- 
ic forms  may  or  must  be  supc radii cri  aiul  sub- 
sequent copula  is  not  material 

ISaton  v:  Sat07i,  133  Mass.  276;  Lint/o  v. 
fielimrio,  1  Hagg.  Consist.  816;  Patrick  v.  Pat- 
Hek,  S  Pbillim.  498;  Walton  v:  Rider,  1  Lee. 
Eccl.  16:  iWi^w  V.  Barday,  15  Ala.  489;  Gra- 
ham'* Ca$e,  8  Lew.  0.  C.  »7:  State  v.  Patter- 
ton.  24  N.  C.  846. 

II.  Tbe  agreement  to  separate  and  the  living 
apart  do  not  bar  a  decree  for  subsequent  adul 
tery. 

The  fact  that  the  separation  was  by  agree: 
ment  aod  mutual  consent  negatives  any  finding 
of  desertion  on  his  part. 

Thompton  v,  Thompton,  1  Swab.  &  T.  331j 
Cooper  V.  Coo^,  17  Mich.  305;  Lea  v.  Lta,  8 
Allen,  419;  Oroto  v.  Orow,  38  Ala.  66S. 

If  libelant  baa  not  committed  the  oflense  of 
desertion,  thia  case  la  taken  out  of  that  line  of 
cases  which  hold  that  a  suitor  for  a  divorce 
cannot  prevail.  If  open  to  a  valid  charge  of  any 
matrimonial  offense  of  equal  grade  uoder  tbe 
Statute  with  that  which  is  the  cause  for  the  di- 
vorce sought. 

Handy  v.  Bandy,  134  Mass.  894;  Cumming 
T.  Cumming,  185  Mass.  386. 

Agreements  of  separation  are  interpreted  to 
be  on  tbe  condition  that  tbe  parties  should  live 
cliastely. 

Oandy  v.  Qandy.  L.  R.  7  Prob.  Dlv.  77, 1«S, 
L.  R.  80  Ch.  Div.  57. 

So  a  divorce  may  be  maintained  againsC 
either  who  afterwards  commits  adultery. 

Morrall  v.  Marrall,  L.  K.  6  Prob.  l?iv.  P8; 
Anderton  v.  Anderaon,  1  Edw.  Ch.  :W0,  C  L. 
ed.  179;  QaimJta  v.  Oalusha.  50  Uiiii.  l&i; 
Beeby  v.  Be^,  cited  in  1  Hagg.  Consist.  143, 
note;  Woodcock  v.  Woodeoek,  cited  in  1  Haji^. 
CODsIst.  148,  note;  Durant  v.  Durant,  1  Ilugg. 
0(H»)st.  788;  Parki^n  v.  Parktnton,  L.  K. 
2  Prob.  A  Div.  88,  87;  MorUfmr  v.  mrthMr^ 
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:a  Hug:  Consist.  818;  /,  ^  y.  A  ff.  88  HcL 

The  consent  of  dtber  party  to  tlie  agreement 
to  live  separate  is  revocable  at  pleasure,  and  if 
one  of  luem,  otherwise  blameless,  seeks  to  re- 
new colialritatioD  and  the  other  djecUnea,  sucb 
refusal  constitutes  desertion. 

Ilunt  V.  ffvnt.  S2  L.  J.  Hat.  N.  S.  168; 
miU  V.  ma»,  e  L.  R.  174;  Lea  T.Lea  9x4 
Dvrant  v.  Durant,  aupra. 

While  husband  and  wife  are  living  apart 
under  circumstances  renderioK  him  liable  for 
faer  support,  If  she  commits  adulteiy,  his  liabil- 
ity ceases. 

Cooper  V.  Llojld.  6  C.  B.  K.  S.  619;  AVeyn$ 
T.  Peane,  2  C.  RN.  8.  763. 

To  hold  that  this  state  of  facts  does  not  war- 
rant a  decree  of  divorce  would  be  to  license 
adultery  of  s  wife  living  separate  and  apart 
from  her  husband  by  agreement  between  tbem 
and  jeopardize  property  rights,  by  allowing 
her  to  impose  spurions  issue  on  her  husband, 

MorraU  t.  Morrall  and  Sabif  v.  Beebjf,  »u- 
pra. 

Especially  Is  this  so  under  the  stringent  Has- 
aachusetta  rule,  which  holds  that  the  presump- 
Uon  of  the  legitimacy  of  a  child  bom  in  law- 
ful wedlock  can  only  be  rebutted  by  evidence 
which  proves  beyond  all  reasonaUe  doubt  that 
the  husband  could  not  have  t>een  the  father. 

PhiUipt  V.  AUen,  8  Allen,  408;  BuRivan  r. 
EeUy,  8  Allen,  148. 

Tso  appearance  for  libelee. 

Knowlton*  delivered  the  opinion  of  the 
court: 

The  libelant  and  libelee  became  husband  and 
wife  by  virtue  of  a  lawful  marriage.  The 
agreement  that  they  would  not  live  together 
had  no  effect  upon  the  marriage  contract  en- 
tered into  in  regular  form  in  the  presence  of  a 
maaistrale  or  minister  authorized  to  solemnize 
marriages.  It  is  against  (be  policy  of  the  law 
that  the  validity  of  a  contract  of  marriage  or 
its  effect  upon  the  status  of  the  parties  should 
be  in  any  way  affected  by  their  preliminary  or 
collateral  aRreemeDls.  Bantett  v.  Kimmeu,  86 
Fa.  18;  Matrod  t.  B»rrod,  1  Kay  ft  J.  4. 16. 


■T  or  Aff|eil8.  Oct.  , 

The  consummatioQ  of  a  marrtun  hj  cof tiOD 
Is  not  necessarr  to  its  validity.  The  status  of 
the  parties  Is  fixed  in  law  when  the  marriage 
contract  is  entered  Into  in  the  manner  pre- 
scribed by  the  Statutes  in  relation  to  the  sol 
emnizatiott  of  marriages.  E<tton  v.  Baton,  132 
Hass.  276;  Jaekaon  v.  Winne,  7  Wend.  47;  Z>u- 
Tnan^p  v.  Fithiif,  3  A.  K.  Marsh.  368;  Pat- 
rick v.  Patrick.  3  Phillim.  496;  Dalrympte  v. 
Dalrymple,  2  Hagg.  Consist.  54. 

The  libelant  is  not  guilty  of  such  a  marit»l 
wrong  as  will  prevent  him  from  obtaining  a 
divorce  on  the  ground  of  his  wife^s  adultery. 
The  parties  lived  apart  mutual  consent,  and 
on  the  facts  reported  neither  could  have  ob- 
tained a  divorce  from  the  other  on  the  ground 
of  desertion.  In  such  a  separation  there  was 
no  desertion  within  the  meaning  of  the  word 
in  the  Statutea  in  relation  to  divorce.  Lea  v. 
Tmi.  8  Allen,  419;  Thompmm  v.  Thoa^mn,  1 
SwahL  &  T.  331:  Co<^  v.  Oooper,  17  Mich. 
205. 

Living  apart  by  agreement  is  no  bar  to  asuU 
for  divorce  brought  uy  either  against  the  other 
on  the  ground  oi  adulteiiy.  A  voluntary  sep- 
amtioBiB  not  a  license  to  commit  adultery;  and 
it  has  uniformly  been  held  that,  in  case  of 
adultery  under  such  circumstances,  the  Inno- 
cent party  may  have  a  remedy  against  Ihe 
other  in  a  suit  for  a  divorce.  MorraU  T.  ifor- 
niU,  L.  R  6  Fxob.  Div.  98;  Betby  t.  Beeb^^ 
dted  in  1  Hags.  Consist.  140,  noUi  Mortimer 
T.  Mortimer,  3  Hagg.  Cooalat  810;  /.  O.  t.  B. 
Q.  33  Md.  401;  Anderton  t.  Anda-eM,  I  £dw. 
Ch.  880,  6L.  ed.  179. 

The  court  has  jurisdiction,  notwithstanding 
that  the  parties  have  never  lived  together  as 
husband  and  wife  wltliia  this  Commonwealth. 
The  continuous  residence  of  the  libelant  Id  the 
Commonwealth  for  more  than  five  years  next 
preceding  the  filing  of  his  libel  brines  the  case 
within  the  exception  stated  in  Pub.  Stat.,  chap. 
146,  %  6. 

On  the  facts  stated  In  the  hill  of  exceptions 
the  divorce  should  have  been  granted,  and  the 
entry  must  he,  exeeptiont  tvttainei. 
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Edward  B0BBBT8  et  <a.,  AfpU.^  \ 

V. 

CITY  OF  LOUISVILLE  et  ol. 

(  Ky.  .) 

1.  Anlqjonctionatrainsttbepaamgeof 
»  municipal  ordliuUM*  to  authorise  the  Ule- 


Nora.— In  Functten  to  prevent  paaeaae  ttf  a  munieiiial 

orditumee. 

The  decisions  fsoneraHy  deny  the  power  of  a 
court  to  enjohi  tbe  passage  of  a  manlclpal  ordl- 
nanee.  Hairiaoo  v.  Hew  Orteans,  SB  La.  Ann.  SSt; 
OesoentCitrLS.  L.*8.  H. Co.  v.  Jefferson  Poltee 
Jurr,  n  La.  Ann.  llttB;  People  v.  New  York,  8S 
Bart).  86, 9  Abb.  Pr.  254, 10  Abb.  Fr.  144;  Warwick  t. 
New  Tork,K  Barb.  SS;  Oiloago  v.  Evans,  21 HL  SE. 

This  proposittoQ  has  been  qoallOed  by  wMiag  tbe 
pioviM  that  the  pnvosnd  ardlnanofllanotbsrond 
18L.RA. 


I  gat  transfer  to  an  buolTeot  board  of  ooainito- 
slonets  of  a  wharf  owned  bj  the  ol^  In  tniit  ftir 
the  public,  may  im  granted  at  tbe  anlt  of  tax- 
payers who  by  reason  of  tbelr  buslnev  have  a 
special  or  pecuUar  Intereet  hi  Its  use,  where  the 
preveatlon  of  the  transfer  might  not  bo  pooible 
If  tbe  ordinance  were  passed  and  Its  ooomnnma- 
tlon  would  result  In  Irreparable  Injury  to  plain- 


the  scope  of  the  corporate  powers  and  wfll  not 
work  hrreparable  Injury.  Hurphy  v.  Bnt  Poct- 
laod.  411  Fed.  B«p.  W6. 

And  IthaabeenexpieoilybetAtbatantnJnnoUoo 
may  be  granted  to  pravent  the  .board  of  sapervlBota 
of  a  of  ty  from  pasdng  an  ovdbianoe  wblchto  outside 
of  the  scope  of  their  power*  where  It  would  work 
an  Irreparable  Injury.  Spring  Valley  Water- Worta 
v.Bartlett,8Sawy.fi6tt,18  Fwl.itw.Sl& 

But  •upervlsora  will  not  tie  restrained  by  injuoo- 
tlon  ftom  payUig  Ulagia  ^atans  if  It  Is  not  in  exona 
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Bobbhtb  >.  CiTT  or  Locisnu,s. 


8.  WMbdrarwal  of  u  Uleg^al  onUnanoe 

■f to  coDuneoceiiieDt  Ot  the  mlt  wlU  Mt  defeat 
tbe  ligbt  to  an  In  junction  ■Bahufe  Ua  p«aai8«k 

(Oototer8,wu 

APPEAL      complainants  from  a  decree  of 
ihe  Louisville  Cfaancery  Court  in  favor  of 
defendaols  in  a  Biiit  Inroiigbt  to  eoloiD  the  pas- 
B»ge  of  a  municipal  ordinance,  uevert^. 
Tbe  facts  are  rally  stated  in  tbe  opiuloo. 
Mtttn.  Idtne  A  Barnett  and  T.  1^  Bop- 
natt  tot  wpellants. 
Mr.  H.  S.  BMrher  for  ^pelkes. 

L«r«rl«(  J,,  deUvered  the  opinion  of  tbe 
court: 

There  was  introduced  In  the  general  council 
oi  tbe  City  of  Looisrille,  referred  to  a  joint 
oommittee  of  tbe  board  of  aMermen  and  board 
of  couflcUmen,  and  a  report  agreed,  by  a 
majority  of  that  committee,  to  be  made  la  fav- 
or of  passage  of  tbe  following  ordfnance: 
"That  tbe  mayor  be  and  be  is  hereby  author- 
ixed  10  convey  by  deed  of  special  warranty  to 
tbe  coaimiflEioDcrs  of  die  sioking  fund  of  tbe 
City  of  LouisTtlle  all  of  the  real  property  front- 
lag  on  tbe  Ohio  River  acquired  and  held  by  tbe 
City  foe  wbarf  purposes.  Said  commisBtoners 
are  to  bold  said  property  upon  the  same  trusts 
and  for  tbe  same  purposes  as  it  is  now  held  by 
said  city,  aod  to  tiave  the  same  power  over, 
and  authority  to  sell,  convey,  lease,  or  other- 
erwise  dtspose  of,  the  same,  or  part  thereof, 
wblcb  said  City  now  has.  This  ordinance  to 
go  loto  effect  from  and  after  its  passajre." 

But.  before  ibe  Mdinance  was  reported  back 
by  the  oomoiitlee,  though  on  the  same  day  fA. 
a  regular  meeting  of  tbe  general  council,  tbe 
plamtiSs,  now  appellants,  commenced  this  ac- 
tion against  tbe  City  of  Louisville,  mayor, 
members  of  tbe  general  council  (sned  by 
names),  and  oDmrnissloneiB  of  the  sinUng  f  and , 
to  obtain  an  Injunction,  wblcb  was  granted 
temporarily,  restraining  the  general  council 
pas^g,  and  the  mayor  approving,  that  or  any 
ordinance  for  like  purpose,  and  the  City  of 
Louisville  conveying,  and  commissioDers  of  tbe 
aiokinv  fund  laUng  possession  of,  oonlrolling. 
or  inbnfcring  nUh,  any  property  acquired  or 


held  by  the  city  for  wharf  purposes.  Hie 
plaintiff's,  who  are  numerous,  slate  tb^  are 
residents  and  owners  of  properly  in  saia  City 
subject  to  muoicipal  taxation,  and  engaged 
there  in  commercial  business;  that  tbe  CUy  of 
Louisville  has  heretofore,  by  virtue  of  Acts  <d 
the  Legislattue,  and  with  money  procured  by 
taxation,  acquired  at  various  places  within  its 
corporate  limits  along  Ohio  River,  land  to  be 
held  and  used,  and  which  has  ¥0  far  been  kept 
and  maintained, in  aid  of  its  commt* rce  and  trade, 
for  public  wharfs,  those  using  tbcm  for  busi- 
ness purposes  being  required  to  pay  wharfiige; 
that,  although  tbe  uity  of  Loubville  holds  said 
property  for  public  use,  without  right  to  trans- 
fer to  another  its  power  and  duty  to  preserve 
and  maintain  public  wharfs,  and  the  commis- 
sloners  of  the  siDking  fund  are  without  right 
to  acquire  or  hold  it  for  any  purpose,  yet  the 
general  council,  mayor,  and  commlssiooers  of 
tbe  sioking  fund  have  wrongfully  and  notaw- 
fully  agreed  and  conspired  toseifaer  for  the 
Cily  of  Louisville  to  abdictate  m  right  to  and 
possession  of  said  property,  refuse  hereafter  to 
preserve  and  maintain  it  for  the  purpose  in- 
tended, and  by  deed  convey  it  to  tbe  commis- 
sioners of  the  sinking  fund,  with  a  view  and 
to  the  end  tbe  latter  may  sell,  convey,  or  trans- 
fer It  at  discretloo  to  private  individuals,  there- 
by preventing  public  use  of  the  wharfs,  which 
is  indispensable  to  tbe  business  of  plaintiffs 
and  others  similarly  situated.  They  further 
state  that  said  ordinance,  already  prepared  aad 
sent  by  tbe  mayor  to  Uie  general  council,  in 
pursuance  of  tbe  scheme  mentioned,  will  be  at 
once  passed,  followed  by  Immediate  tranafer 
of  tbe  iffopwty,  and  irreparable  Injury  there- 
by done  to  the  plaintiffs,  unless  the  injunction 
begranled;  and,  the  commissioners  of  tbe  sink- 
ing fund  being  insolvent,  there  will  be  no  ade- 
quate remedy  at  law.  No  answer  was  filed  l^ 
the  mayor,  nor  any  member  of  the  general 
council,  except  A.  B.  Bloll,  of  tbe  boanl  of 
aldermen,  who,  denying  be  was  In  fiivorof  the 
passage  of  the  ordinance,  yet  admitted  It  had 
been  sent  by  tbe  mayor  to  the  general  council 
for  passage,  and  would  have  paf»ed  both  boards 
hereof,  if  the  injunction  baa  not  been  grunted. 
Tbe  City  of  Louisville  by  the  city  attorney, 
answered,  denying  its  alleged  want  ot  power 


of  tlielr  iurlidletlDa.  Mmlaffl  v.  Tuba  Ciounty,  It 

Ttte  rule  that  tbe  leffWatlve  action  of  a  munlolpal 
corpora  (ion  ooonot  be  enjoined  applies  to  prevant 
sn  Injunction  against  tbo  passage  ot  an  OTtUaaoce 
allowing  gas  companies  to  lay  plpeeln  BtJ«ete  in  vl- 
olatkni  of  on  ezclueive  nrivUetre  previously  fflvoa 
to  another  company,  Montgomery  aosllgtat  CO.  v. 
Montfromery,  4  L.  R.  A.  (till,  87  Ala.  tVt;  Des  Holnes 
Om  Co.  T.  Dea  Moinea.  U  loinu  606. 

Id  the  abseooeof  biad  faltb  a  municipal  council 
cannot  be  restrained  from  paaBing  an  ordinance 
within  tbe  aoope  ot  thair  autbortty  to  vacate  a 
street.  Heredtth  v,  hmyn, »  N.  J.  Eq.  657. 

And  an  ordlnanee  within  tbe  soopo  of  the  potrer 
of  tbe  munlolpality  to  provide  for  tbe  payment  of 
money  without  providing  means  of  payment 
sot  be  eidoined  although  tbe  amount  of  tbr  pro- 
posed tndebtednees  will  exceed  the  lawful  limit. 
Murphy  V-  East  Porthmd,  42  Fed.  Rep.  809. 

In  Osltromla  the  Statato  prohiblte  an  inJancUon 
to  prevent  a  legislative  Act  by  a  municipal  oorpo* 
ration.  Alpeta  v.  San  Vrmielsco,  a}  IM.  Hep.  503. 

But  the  RMDt  of  a  fianOMse  by  a  olty  eouneil, 
18  UK.  A. 


oltbousli  it  tabes  tbe  form  of  a  resolution,  may  he 
reMralned  by  mjunction.  People  v.  Sturtevnot,  V 
N.  T.  888;  DstIb  v.  New  York,  1  Duer,  461. 

And  taz>p«yen  may  eojoln  the  aoceptauoo  of  an 
ordinanoe  Xjy  a  street  railway  ooupony  wfalA 
would  complete  a  oontmotln  aboseirf  tbeomx^ 
rate  powersof  the  olty.  GtnellUMtl  Btceet  B.  On.  r. 
Smith,  ea  Ohio  St.  201. 

Ad  injunction  in  KmfiK  will  not  lie  to  prevent  a 
mayor  from  signing  sn  ordlnaooe  passed  by  tbe 
municipal  cnunoQ  purporting  to  repeal  a  previous 
ordinanoe  which  constituted  a  contract.  Now  Or- 
leans Blev.  R.  Co.  V.  New  Orleans.  98  La.  Ann.  127. 

And  an  iojunotkm  win  ntot  Issue  to  restnrto  tbo 
approval  of  an  ordlnsnoe  or  resolotlon  declining  n 
tniflt  for  a  <d>arlty  wbere  the  city  Is  not  required  br 
obnrter  or  ordlnanoes  to  accept  Mid  adminlBter  lc_ 
Dailey  v.  New  Haven  lOoon.)  post,  — 

On  the  same  principle  that  applies  to  ordlnaneen 
the  prooeeding  of  a  oounoit  to  impeaob  a  dty  oOoar 
is  beyond  tlie  reach  of  an  Injonctloa.  State  v.  Or- 
leans avU  DM.  Ob.  Judges,  n  X«.  Ann.  lOrrtL 

...  B.  A.  B. 
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to  IraoBfer  to  aootber  (he  wharf  property;  and. 
though  it  was  averred  the  oidinaQce  bad,  since 
commencement  of  the  action,  been  withdrawn, 
tbere  was  do  denial  It  was  introduced,  referred 
to  a  committee,  and  would  bare  been  at  once 
passed,  and  the  purpose  of  it  carried  out,  but 
for  Uie  iDjuDCttoo.  The  commissionera  of  the 
slnklDg  fund  in  their  answer  denied  that  the 
free  and  uninterrupted  use  of  tbe  wharves  is,  aa 
alleji^'d  in  tbe  petition,  indispensable  to  prose- 
cution of  tbe  bu&Iness  of  tbe  plaintiffs,  and,  in 
substance,  averred  existence  of  power  in  tbe 
City  of  Louisville  to  transfer,  and  not  only  its 
own  power,  but,  because  charged  with  pay- 
meot  of  the  Cll/s  bonded  debt,  also  its  rigbt 
to  hold  and  control,  tbe  wbarf  property,  and 
revenues  ailmng  therefrom. 

It  seems  to  us  tbe  pleadings  In  this  case,  in- 
dependent of  any  testimony,  placed  beyond 
question  that  the  mayor,  membiers  of  tbe  gen- 
eral council,  or  a  majority  of  them,  and  com- 
inissioners  of  tbe  einkin^  fund  did  apee  upon 
the  scheme  mentioned  m  the  petition  for  a 
transfer  of  tbe  wharf  property,  and,  if  not  re- 
straiDed,  would  have  carried  it  out;  and  if  tbe 
power  to  make  eiicb  transfer  does  not  exist 
that  ficbeme  was,  as  charged,  wrongful  and 
unlawful;  but  whether  tbe  injunction  sought 
was,  in  whole  or  in  part,  the  prorar  remedy  is 
the  question  for  determination.  The  power  of 
a  municipal  corporation  to  acquire  land  for 
ibe  purpose  of  erecting  wharves  thereon,  and 
to  charge  wharfage,  is  not  a  necessary  incident 
of  its  charter,  but  must,  like  all  its  other  pow- 
ers, be  derived  directly  from  the  lie^islature; 
of  course  to  be  exercised  within  tbe  limits  and 
upon  conditions  of  the  grant.  Dillon,  Muo. 
Corp.  g  110.  And,  looking  to  tbe  nature  and 
purpose  of  such  special  grant,  it  must  be  re- 
^oed  as  a  trust,  Involving  duties  and  obliga- 
tions to  the  public  and  individuals  which  can- 
not be  igu^red  or  shifted;  for  the  power  to 
acquire  implies  duty  of  tbe  municipality, 
th,iough  its  governing  head,  to  maialain  and 
preserve  wharf  property  for  Iwneflt  of  the 
public,  without  discrimination  or  uoreasonabte 
charges  for  individual  use.  In  every  instance, 
so  far  as  we  have  observed,  wbarf  property  of 
the  Cily  of  Iiouisville  has  been  acquired  under 
Act  of  the  Legislature,  and  paid  for  by  taza- 
lion;  and  in  no  case  is  there  evidence  of  legis- 
lative intention  that  It  should  be  held  otherwise 
than  tn  trust  for  use  of  the  public,  and  in  aid 
of  trade  and  commerce.  The  wharf  propoty 
beiog  80  held,  the  City  of  Louisville  cannot 
transfer  its  title  or  possession,  nor,  according 
to  a  plain  and  well  settled  principal,  can  the 
general  council,  which  is  by  statute  invested 
with  power  of  control,  and  burdened  with  duty 
of  maintaining,  preserving,  and  operating 
the  wharves,  either  delegate  tbe  power  or  dis- 
able Itself  from  performing  the  duties.  Id.  S§ 
$6,  97.  It  is  even  more  manifest  that  "the 
commissioners  of  the  sinking  fund."  wbich 
is  a  distinct  corporation,  created  by  that  name 
for  specified  purposes,  uid  invested  with  lim- 
it^ power,  cannot  hold  or  control  the  wharf 
property,  authority  to  do  so  being  nowhere 
given  Its  charter;  nor  would  it  be  either 
provident  or  con^tent  with  the  purpose  of  its 
creation  lo  so  invest  ft. 

We  thus  have  a  case  where  the  defendants 
linvc  either  admitted,  m  failed  to  deny,  they 
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were  about  to  j<4ntly.  do  an  act,  not  onty.  fa 
our  optoioo,  illegal,  but  of  so  serious  a  nature  as 
transfer  of  the  title  of  real  property,  held  in 
trust  by  the  City  of  Louisville,  aud  change  of 
its  control  from  the  general  council,  that  baa 
its  powers  and  duties  in  respect  thereto  pre- 
scribed and  defined,  to  a  corporation,  wilbouC 
ri^t  to  own  or  bold  it,  and  wbicb,  acoordinjg 
to  an  uncoDtroverted  charge  in  the  petitton.  & 
insolvent   It  is  moreover  apparent  there  would 
be,  in  case  of  such  transfer,  great  danger  of 
the  wharf  property  being  so  managed  as  to  im- 
pair its  usefulness  to  tbe  public,  and  aerioualy 
injure,  if  not  prevent  altogether,  the  sucoeas- 
ful  prosecution  of  the  business  of  plaintifle  and 
othens;  for  it  la  hard  tosee  what  is  the  porpose 
of  the  commissioners  of  tbe  sinking  fund  in 
seeking  or  accepting  possessioD  and  coatrol  of 
the  property,  if  not  to  tacrease  revenue  there- 
from, by  increasing  wharfiwe  bcrf  ond  tbe  pres- 
ent, and,  it  maj  be  assnmeo^  reaaonable,  rates, 
or  else,  by  lease  or  transfer  lo  particular  per- 
sons, who,  in  consideration  of  special  privi- 
leges or  advantages,  not  enjoyed  generaity, 
would  pay  more  than  now  received.  Tue 
plaintifiu  in  this  case  are  enga^  In  buying 
and  shipping  stove  coal  to  Lomsville  tor  sale 
and  delivery,  which  has  to  be  landed  at  the 
city  wharves,  and  tbe  free  use  thereof,  at  reas- 
onable charges,  is  obviously  indtspensnltle  to 
their  business.   Consequently  they  would  8uf- 
fer  a  uiecial  and  peculiar  injury,  distinct  from 
that  or  the  public,  in  case  of  either  exoes.-rive 
wharfage  or  obstruction  of  free  public  use  of 
the  wharf  property.  "It  is,"  says  Dillon,  "tltu 
prevailing  and  almost  universal  dootiine  iu  this 
couotry  tbat  pn^otj  boUers  or  taxable  in- 
habitants have  the  right  to  resort  to  equity  to 
restndn  municipal  corporations  and  ttictr  of- 
ficers from  traosoeoding  their  lawful  powers, 
or  violating  their  leA^l  duties,  in  any  mode 
which  will  injuriously  affect  the  tax-payers; 
such  aa  making  an  unautlioriaed  approprlaiion 
of  tbecorptnatefunds,  or  an  illegal  or  wrong- 
ful dispMdtioB  of  the  corporate  property,  or 
levying  and  collecting  void  and  illegal  lazes 
and  assessments."  Section  OU.   And,  though 
the  question  of  power  to  enjoin  Ul^ral  and 
wrongful  disposition  of  corporate  property  has 
not  been,  »t  tbe  soitof  tax  payers,  directly  jm-i*- 
seated  to  and  decided  by  this  court,  the  power 
of  equity,  in  such  aotioa,  to  restrain  the  levy- 
ingand  collecting  void  and  illegal  taxes,  which 
ialooaded  on  the  same  principle,  has  been  dis- 
tinctly recognised  and  sustained.  Therefcxre, 
if,  when  thb  action  was  Instituted,  the  ordi- 
nance in  question  had  been  already  passed,  it 
could  undoubtedly  have  been  'malnttuned 
against  tbe  mayor  and  commissioners  of  the 
sinking  fund,  restraloing  the  former  from  con- 
veying, on  behalf  of  Uie  City  of  Louisville, 
title  of  Ibe  property,  and  ibe latter  from  taking 
possession  of  or  interfering  with  It;  for  tbe 
plaintiffs  had  legal  capacity  to  bring  and  pros- 
ecute tbe  netioD.    An  act  not  only  illegal,  btit 
of  irreparable  Injury  to  them,  was  intended, 
and  about  to  be  committed,  tinA  th^  would 
have  had  no  adcque'.e  remedy  at  law. 

But  it  Is  contended  in  argument,  and  seems 
to  have  been  the  ground  for  dismissing  tbe 
action,  tbat  a  court  of  equity  will  not  enjoin 
passage  by  a  municipal  body  of  an  ordinance 
orresi^ulion.   In  High  on  Injunctions  l^iS)* 


Digitized  by 


"BumvoB  Y.  Cm  <»■  Louranua 


847 


relied  on  by  counsel,  it  Ib  said :  "  It  is  unques- 
ti<HiBbty  true  that  purely  legislative  Acts,  such 
as  the  paa»£e  of  resolutioos  or  the  adoption  of 
ordioances  by  a  municipal  body,  even  though 
all»sd  to  be  uncoiutltutional  and  mil 
oot  De  enjoined,  since  it  is  not  tbe  province  of 
a  court  of  equity  to  Interrere  with  the  proceed- 
iDKS  of  municipal  bodies  in  matters  resting 
within  their  juripdicllon,  or  to  control  in  any 
manner  the  exercise  of  their  discretion.  A 
distinction,  however,  is  properly  drawn  be- 
tween the  cue  of  restraining  an  alleged  act 
attemptpd  under  the  authority  and  Baoction  of 
a  mnniripal  body  and  restraining  the  corpora- 
tion itself  from  grantingsuch  autoority."  But 
in  tbe  same  aectton  it  is  conceded  that  "tbe 
question  of  equitable  InterfereDoe  by  injiiDC- 
tioo  with  tbe  legislative  action  of  muokipal 
bodies  has  given  rise  to  some  apparent  conflict 
of  authority,  anil  is  oot  wholly  free  from 
doDbt."  It  is  said  by  Dillon  (§  308)  "to  be 
settled  that  it  is  competent  for  the  Legislature 
to  delegate  to  municipal  corporationa  the  power 
to  make  by-taws  and  ordinances,  with  appro- 
priate sanctions,  which,  when  authorized,  have 
the  force,  in  favor  of  Ibe  municipality  and 
against  pf^rsooa  t>ound  thereby,  of  laws  passed 
tbe  Legislature  of  the  State;"  and  in  a  note 
cases  are  cited  in  which  is  stated  tbe  eeoeral 
proposition  Ibat  courts  will  not  enjom  tbe 
passage  of  unauthorized  ordinances,  and  will 
ordinarily  act  only  when  steps  are  taken  to 
make  them  available.  Of  course,  if  every 
municipal  ordinance  has  the  quality  and  force 
of  a  law  of  tbe  Slate  Legisutttire,  courts  of 
equity  would  be  without  pown-  to  enjoin  or 
otnerwlse  interfere  with  imssa^e  of  any;  be- 
caoae,  on  account  of  tbe  peculiar  structure 
of  tbe  state  government,  each  of  the  three  de- 
partments thereof  is  distinct  and  acts  In  Its 
own  sphere.  Independent  of  the  others.  But 
tbe  power  delegated  to  a  municipality  to  lejds- 
late  Is  DOt,  w  to  all  subjects,  absolote  even 
vitbio  corporate  limits.  On  the  contrary.  It 
Is  Dot  only  restricted  by  statute,  but  also  sub- 
ordinate to  settled  principles  of  law  and  equity, 
in  view  of  which  it  is  presumed  to  be  delegated; 
for  sucb  a  corporation  is  created  for  a  double 
purpose,  and  consequently  has  a  dual  charac- 
ter,—one  governmental  or  puUlc,  the  other 
Mivate  or  proprietary.  As  saiJ  in  OUvar  v. 
Worcnter^  103  Mass.  486:  "The  diatioctlon  is 
well  established  between  tbe  responsibilities  of 
towns  and  cities  for  acts  done  in  their  public 
eapedtj,  in  the  discbarge  of  duties  Imposed  on 
them  1^  the  Legislature  for  their  public  ben- 
efit, ana  for  acts  done  in  what  may  be  colled 
their  'private'  character.  In  the  management 
of  property  and  rights  voluntarily  held  by 
them  for  ibcfr  own  Immediate  profit  and  advan- 
tage as  a  corporation,  although  inuring,  of 
course,  ultimately  for  the  benefit  of  tbe  pub- 
lic" It  was  in  relerenoe  to  its  governmental 
or  public  character  that  it  was.  tn  tbe  case  of 
LouinOU  T.  Cam..  1  Dnvall.  805,  held  that  a 
dty  or  town  In  this  State,  "to  the  eitentof 
the  jortsdictlon  delegated  to  it  by  its  charter,  is 
but  an  eflSnence  from  the  soverelirnty  of  Ken- 
tnckr,  Bovems  for  Kentucky,  and  its  authorized 
Irgislatlou  and  local  admioistratlon  of.  law  are 
legislation  and  administration  by  Kentucky, 
thnwgta  tbe  agency  of  thai  municipality." 

But  ainunicipaf  corporation,  wl^  heading, 
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in  its  private  or  proprietary  character,  property 
or  funds  in  trust  for  taxpayers  and  inhabitants 
within  its  limits,  occupies  towards  them  a 
relation  like  that  of  a  purely  private  corpora- 
tion to  its  cMuit  que  trutUnt,  who  are  its 
sharebolders;  for  In  each  case  the  corporation 
or  its  governing  body  is  a  trustee.  And,  if 
creditors  or  shareholders  may  mnintain  an  ac- 
tion against  tbe  board  of  dircctom- (the  gnvem- 
ing  bodv  of  a  private  corporation)  to  prevent 
or  avoid  an  illegal  and  wrongful  act,  as  un- 
questionably they  can  do,  why  may  not  tax- 
able inhabitants  maintain  one  against  a  munic- 
ipal corporation  and  its  governing  body,  the 
city  council  or  board  of  trustees,  lo  prevent,  as 
well  as  avoid,  an  act,  illegal  and  wrongful, 
done  or  about  to  be  done  in  relation  to  prop- 
erty, or  funds  held  io  tnisi?  In  High  on 
Injunctions  <§  1241)  is  this  langua:^:  "Tbe 
retitrictirais  thus  placed  upon  equiiable  inter- 
ference with  the  action  of  municipal  corpora- 
tions do  not  extend  to  cases  where  the  act 
sought  to  be  enjoined  is  io  excess  of  the  corpo- 
rate power,  but  are  limited  to  cases  of  a  con- 
ceded jurisdiction,  within  tbe  bounds  of  which 
tbe  municipal  power  is  Hctiog;  hijiI.  wlille  it  is 
thus  shown  equity  will  not  enjoin  tbe  action  of 
municipal  corporatioiU'whMo  profsceding  with- 
in limits  of  theiE  weil-defiaed  pOwcni,  as  fixed 
by  law,  it  han  undoubted  jurifidiction  to  restrain 
them  from  aciinp  in  excess  of  their  authority, 
and  from  the  cumini.-^^iiou  of  at:ta  uUi-a  viret. 
Though  it  is  not  quite  clear  from  the  language 
used  whether  tbe  test  of  jurisdiction  Is  meant 
to  ap^  to  acta  of  municipal  ccnporatlonR  done 
as  well  in  their  public  as  private  character,  it 
Is  manifest  such  restrainiog  power,  to  be  effect 
ual,  must  operate  upon  the  general  council  of 
a  city  or  board  of  trustees  or  a  town,  for  acts 
done  in  excess  of  authority  or  vUra  vira.  can- 
not be  committed  by  a  corporation  except  by 
its  governing  body  t/r  head;  and  such  must 
have  been  intended  to  be  tbe  meaning-  and 
scope  of  the  proposition,  for  several  leading 
cases  in  England  are  cited  in  which  the  power 
of  a  court  of  equity  to  enjoin  pa».sage  of  an 
illegal  ordinance  is  distinctly  recognized. 

The  case  of  Dm  Moinea  Qa$  Co,  v.  l)e$ 
Moinu,  44  Iowa,  SOS,  cited  by  counsel,  was  as 
to  tbe  power  of  equity  to  enjoin  passage  oiT  an 
oidinanoe  repealing  a  former  one,  under  which ' 
a  contract  had  been  made  with  the  plaintiff. 
It  was  held  by  the  court  that  the  municipal 
council  had,  in  reference  to  the  matter,  dla* 
cretiooary  power,  and  was  acting  within  the 
scope  of  it,  and  was  neither  violating  a  trust 
nor  doing  an  irreparable  Injury  to  tiie  plaintiff; 
and,  though  it  was  there  said,  in  general  terms, 
that  the  wdinance  In  question  bad  the  force  of 
an  Act  of  tbe  L^islature,  and  could  oot  be 
enjoined,  it  was  still  concecled  that  one  creating 
a  public  nuisance  might  be,  because  it  could 
not  be  a  rightful  subject  of  legislatinn,  and  the 
mischief  therefrom  might  be  irreparable,  which 
was  in  effect  »  concession  of  the  power  in 
evei7  case  of  like  conditions. 

In  PeopU  V.  Jheyer,  90  N.  T.  403.  It  was 
upon  principle  and  authority  of  previous  de- 
cisions in  that  State,  held  that,  while  equity 
will  not  ordinarily  interfere  with  matters  rest- 
ing largely  in  tbe  discretion  of  municipal  au- 
thorities, when  the  tbrestened  action  will  pro- 
duce ^lireparable  iolaiy,  and  consist  In  an 
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illegal  grant  or  tbe  dtspodtkm  of  property,  by 
dPTOting  it,  in  whole  or  ia  part,  to  the  use  of  a 
private  corporation,  or  where  an  illegal  grant 
is  threatened,  or  the  action  attempted  is  cor- 
rupt and  frauduient,  and  an  abuse  of  trust,  the 
court  may  interfere  by  Injunction  to  restrain 
passage  of  an  oriliDance  for  tbe  purpose.  In 
our  opinion,  the  general  proposition,  a  court 
of  equity  may  not  enjoin  passage  of  a  munici- 
pal ordinance,  must  be  confined  in  its  applica- 
tion to  subjects  over  which  the  corporation,  in 
its  governmental  or  public  character,  has  dis- 
cretionary authority;  and,  if  it  be  conceded 
taxable  inhabitants  have  a  right  to  resort  to 
equity  at  all  to  restrain  a  municipal  corpora- 
tion and  Its  oflQcers  from  making  an  illegal  or 
wrongful  disposition  of  corporate  property, 
whereby  the  plaintiffs  will  be  injuriously  affect- 
ed, it  reasonably  follows  the  power  exists  to 
enjoin  passage  of  the  ordinance  authorizing 
the  act  whenever  irreparable  injury  will  t>e 
done  to  the  plaintiffs,  and  they  have  no  ade- 
quate lenoedy  at  law;  for,  from  its  nature,  a 
preventive  remedy  may  be  applied  at  tbe  incep- 
tfOD  tit  a  wrongful  act,  in  fact  when  it  is  about 
to  be  done,  or  is  threatened.  There  may,  how- 
ever, be  subjects  in  relation  to  which  tbe 
municiml  corporation  has  discretiooary  power 
to  legislate,  and  with  which  courts  of  equitv, 
upon  groundi  of  expediency  and  voUcw,  will 
not  interfere  In  the  absence  of  frand  or  breach 
of  tnut.  Btit  tbta  1b  not  iuch  caae,  for  the 
pbdn  l^al  du^  ta  bnpowd  npmi  tbe  genoal 
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council  to  hold,  eontzol  utd  muun  the  wharf 

property  for  uM  of  the  public,  which  cannot 
be  evaded  by  transfer  of  ft,  or  otherwiae.  Tet 
passage  of  the  ordinance  Id  qanlion  mifrht 
have  been.  If  it  was  not,  actually  intended  to  be 
followed  so  soon  by  transfer  of  the  property  a* 
to  put  it  out  of  the  power  of  (he  plaiatiffs,'and 
all  other  inrtiea  aggrieved,  to  preTCot  consum- 
mation of  the  wrongful  act.  We  think  a  court 
of  equity  haa  not  only  the  power  to  restrain 
passage  of  an  ordinance  authorizing  an  illegal 
or  wrongful  disposition  of  property  acquirvd 
and  held,  as  Is  the  case  of  the  wbarf  property, 
but,  if  needful,  to  compel  the  general  couccil 
to  perform  the  duty  of  preserving,  protecting 
and  maintainiog  it  for  the  purpose  inlended, 
though  of  course  leaving  It  to  the  discretion  of 
that  body  as  to  the  manner  of  discharging  its 
trust. 

It  is  slated  in  the  answers  that  the  ordinance 
was  withdrawn  after  commencement  of  the 
action,  and  was  not  before  the  general  council 
when  the  trial  was  had.  But,  as  the  plaintiffs 
had  a  cause  of  action,  withdrawal  of  tbe  ordi- 
nance did  not  have  effect  to  defeat  their  right 
to  the  relief  sought,  especially  as  another  ordi- 
nance of  the  same  character  may  be  hereafter 
introduced  and  passed,  unless  tbe  right  to  dO' 
so  be  perpetually  enjoined.  Tkejudiment  dis- 
missing the  action,  oelng,  as  already  indicated, 
erroneous,  it  reterted,  and  cauae  remanded  toe 
proceedings  coniistenl  with  this  opinion. 


mCHIGAN  SUPREME  COURT. 


John  COLE 
John  ROWEN.  4»>t 
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Eaeb  hackwfcn  may  be  Mri^ned  m  aepft- 
imte  sCaad  at  tlie  depot  groond  of  a  railroad 
Qompaay.and  may  be  ejected  from  tbe  stand  as> 


Nom— A<0hfa  t>f  haehmn  and  other  mHietton  of 

patnmaQe  at  depoC*,  teharve*, 
'  -  lAiatreoenlAmerfautdeoftloasdeartlieriKhtof 
a  certfer  Co  gmnt  a  monopoly  of  tbe  back,  bus,  or 
taffgaae  buoincw  at  Its  depot;  thns.  tbe  exclusive 
dgfatto  ose  th»  ptattorm  of  a  railway  oompany  for 
leoeivtnsr  and  dlsohargtoff  passeogerB  oaonot  tw 
yrantsd  »jy  the  oompany  to  one  h«ok  owner.  Slon- 
UnaUnfcmB.  Co.  T.UuiglolB.SL.B.  A.758,l»liont, 

m. 

Neither  can  the  exclusive  use  of  tbe  more  ooo- 
venlent  and  acoeeeitile  portion  of  a  platform  be 
given  to  one  Ims  line,  even  If  tbe  vrawbasatbli 
own  expense  oonstrneted  an  additional  platform 
for  sadb  use.  Cravens  v.  Bodgers,  101  Uo.  SIT,  4jS 
Am.  *  Bng.  R.  R.  Ou.  <SC. 

Neither  can  a  nKmopoly  of  a  raUioad  oompany^ 
grouDds  for  a  hack  and  but  stand  and  tbe  salMta> 
tlon  of  passengeis  be  granted  to  tbe  owner  of  one 
line  of  backs.  Kabraiaitoo  H.  *  B.  Ok  v.  Soofsma, 
10L.R.  A.  fil9,  MlUob.  194.  Ourttra,  Com.  v.'Oaxey, 
«  New  Eng.  Rep.  SH.  Ii7  Mass.  41. 

Tbla  same  rule  against  a  monopoly  is  denied  by 
*  Sfossaotausetts  decision  In  the  case  also  of  a  bag- 
pMgC'  expresBman.  OM  Colony  H.  Co.  v.  Tripp,  fl 
New  Bng.  Rep.  8M,  147  Haaa  85l 

the  majority  of  tbe  BagHsta  oaseSi  especially  tbe 
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signed  to  anoUier  for  refuHog  to  leave  it  If  d» 
uoneceasary  force  is  used. 

(October  30, 18QL) 

ERROR  to  the  Circuit  Court  for  Kalamatoa 
County  to  review  a  Judgment  in  favor  of 
plaintiff -In  an  action  Iffougbt  to  recover  dam- 
ages for  an  alleged  assaun  and  battery.  Bg- 


earlier  ones,  are  In  aooord  with  these  Hassachusetts 
decisions.  Thus  It  was  held  that  a  bus  proprietor 
is  not  entitled  as  a  matter  of  right  to  drive  Into  a 
station  {yard,  although  such  privilege  Is  aceorded 
toothers.  Barkerv.  HidtaodB.Oo.l8aB.I«. 

And  that  a  railroad  company  may  give  an  exchi- 
■Ive  privilege  to  one  line  of  pulille  eanriages  ta 
oonse  wHUn  Its  station  yard  mUcss  Ike  railroad 
oommlsstonen  have  made  an  order  to  tbe  toatnrr* 
Hole  V.  Dtgby,  S7  Week.  Rep.  8U. 

And  an  inJuDotlon  was  refused  to  preveat  the 
exercise  of  an  exclusive  privUegesold  by  a  railroad 
company  to  the  proprietor  of  pulrilc  carrlaKCS 
within  Its  station  yard  where  no  substantial  injury 
to  ttie  public  was  Aown.  Beadell  Bastcm 
Counties  R.  Co.  X  C.  B.  N.  8.  MS;  PalDterv.  London, 
B.  &  8.  C.  B.  Co.  SC.  B.  N.  a  TtO. 

But  In  another  case  It  was  heM  that  an  endurtvo 
privilege  to  one  bus  proprietor  of  using  tbe  stackm 
yard  of  a  railroad  company  Is,  in  the  absence  of 
epeolal  circumttanoes  to  show  it  to  be  leasooable,  a 
breach  ot  tbe  problblUon  made  by  17  *  IS  Vioi., 
chap.  31,12,  against  granting  undue  and  uoMsoo- 
able  preference,  Harriott  v.  London  ft  S.  W.  R* 
Co.  1  C.  B.  N.  8.  iVO.  , 

Preference  hj  a  railroad  company  to  Its  own  car- 
rying- vans  as  against  other  carriers  by  reoelving 
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The  facte  ate  stated  In  iht  opftrioo^ 
Mean.  Ashley  Pond  and  Henry^  Rna- 
•cJl,  with  Matn.  Edward*  4b  St«w«r(, 
for  flpp^knt: 

Tbe  Michigan  Oentnil  Rafhoad  Oompaby 
bad  anthorttf  to  make  aod  enforce  reAsonable 
rules  to  rextrain  hackmen,  on  its  BtaiioD 
gTOiiods,  from  commiuias  ofleoses  agaluBt  Ibe 
eood  order  of  said  a:rouD<&,  and  for  regulating 
their  conduct  Trblle  thereon;  and  its  rales  so 
made  and  enforced  tor  tiiat  purpose,  were  rea- 
•onable. 

1  Bedfield,  BallwaTs,  87,  par.  1-4  incliulve; 
Own.  T.  Power,  7  Met.  Iw6;  MarMam  v. 
Bnmn,  8  N.  H.  S88. 

Meatn.  H»wm  ft  Xmbj  fot  appellee. 

Itwuft  J. ,  delivered  the  opinion  of  the  court: 
Tbiau  us  action  for  damages  for  assault  and 
battery,  which  cause  was  commenced  in  justice 
court,  where  plaloiiff  had  Judgment  for  $9 
damages  and  f8.33  costs  of  suit.  Defendant 
appealed  to  the  Circuit  Court  for  the  County 
of  Kalamazoo,  where  the  cause  was  tried  before 
a  tui7  on  March  6,  1691,  and  plaintiff  had 
judgment  for  $40  damages  at  d  rosts  of  suit. 
Defendant  brines  case  to  this  court  by  writ  of 
error.  The  plaintiff  was  a  hackman,  and  went 
to  the  depot  of  the  Michigan  Central  Railroad 
Company  in  pursuit  of  his  legitimate  huslaess 
of  soliciting  tne  carriage  of  passeneers  from  tbe 
incoming  trains  to  the  hotels  and  private  res- 
idences in  the  city.  He  was  In  the  employ  of 
a  Mr.  Waud,  wlio  owned  the  back  end  outfit 
Arriving  at  tbe  depot  on  tbe  day  upOn  which 
tbe  assault  was  committed,  he  took  a  place 
upon  the  depot  groooda  of  tbe  railroad  com- 
pany with  his  hack,  and,  upon  being  told  by 
the  depot  master  that  that  place  had  been  as- 
signed to  another  back,  be  refused  to  yield  tbe 


goods  at  later  boura  ta  an  undue  and  unreaBonable 
preference  under  the  same  Act.  ReJ*almer,  L.  R.  6 
C.  P.  m. 

So  as  to  dtocrlmlnatlon  hetween  Its  o*m1  aieot 
and  others,  by  requiring  a  special  order  from  tbe 
otben  deecriblnir  tbe  particular  aooda  to  be  deliv- 
ered to  bbQ  for  a  oonslfDee  taittead  of  recfwnlsiDflr 
a  sieoeral  onler  for  tbe  MlTery.  of  all  gooda  re- 
eeiTMl  fortbeeooBlvnee.  Parkltuon,  X<.  K.  8C. 
P.BSt. 

An  onlleeased  hack  driver  specially  ordered  for 
a  steamboat  paMen|[er  Is  not  a  trespasser  In  ffoln; 
to  meet  htm,  witb  bis  carriage,  upon  a  wharf  used 
by  tbe  steamboat  company  to  discbane  paanen- 
■eis,  aratougb  the  rules  of  the  wharf  forbid  any 
bat  iiHTate  earrtaces  or  lioenaed  taaelts  to  stand 
apoDft.  erIsweUT.'WeMi.VL.&A.SIIl.ttB.I. 
ML 

Cxritufm  from  ear,  vftxti  orinn. 

A  eanter  whtch  baa  established  for  Ita  own  ivoSt 
and  tibe  oonTenlenoe  of  paaseDgera  on  lis  car  or 
TWBcl  on  acenor  for  the  delivery  of  t>airKaB0  can 
exclude  all  other  persons  from  entering  Its  own  car 
or  fcaseltoaolloitordetsin  competition.  Barney t. 
Oyster  Bay  *H.  B.  B.  Co.erN.  T.  ffil.  - 

A  stoomhoat  company  has  also  bwn  upheld  In 
refusing  to  take  on  board  *9  a  passenger  tbe  a^nc 
of  a  Hne  of  stage  coaches  -who  songbt  possnge 
nwedy  to  sollcft  bustnesB  wbeie  tbe  company  had 
Bade  a  reasonable  ooatnet  with  another  line  for 
tbe  transportation  of  all  Its  passengers  who  choeo 
togoon.tbat  tloe.  Jencksr.  Coleman,  2 Sumn.2S(. 

An  Inn-ke^ier  cannot  ezclnde  one  stage  driver 
and  admit  bis  rival  to  soUdt  Inislness  In  tbe  inn, 
18  U  R.  A.  j 


Rowm  8t9 

place.  T^e  de^ndant  fs  the  depot  master  at 
that  depor.  The  depot  grounds  ocoapv  tlio 
space  covered  by  tbe  raiiroad  track  oV  the 
Michigan  Centra]  Railroad  Company  fn  what 
was  formerly  a  street,  aud  which  Irad  been  va- 
cated for  thecDDstnietton  of  tbe  rBitroad.  Tlio 
grounds  also  include  the  entire  north  part  of 
block  IS  in  tbe  city,  bounded  north  by  the  va- 
cated street,  and  south  by  an  alley.  The  titio 
to  this  north  part  of  blQck  15  is  in  the  railroad 
company,  and  tbeae  are  the  lands  upon  which 
the  plaintiff  entered  and  stood  with  his  hack, 
and  from  which  be  refused  to  remove  to 
another  part  of  said  grounds.  It  appeara  that 
the  railroad  company  on  April  25,  1890,  made 
certain  rules  for  tbe  mao^ment  of  Its  depot 
xrounds,  and  for  the  r^ulalion  of  tiack  and 
hns  drivers  Uiereon,  and  for  assigning  stands 
for  their  vehicles  in  their  budnesa  of  soliciting 
passengers.  These  rules  were  promulgated  by 
the  depot  master,  who  located  the  stao<u  for  tho 
back  and  bus  men,  telling  each  where  to  stand 
bis  vehicle.  The  stands  fooated  were  indicated 
by  numbers  from  1  to  0,  respectively,  and  1  to 
7  had  been  assigned  and  occupied  1^  different 
backmen  prior  to  the  occurrence  complained 
of,  and  there  was  space  yet  left  upon  said 
grounds  unassigned,  which  plaintiff  might 
have  occupied  on  that  day.  On  September  IS, 
1890,  plaintiff  drove  onto  the  grounds  for  pas- 
sengers, and  took  powession  with  bis  back  of 
stand  No.  8,  which  was  not  as<rfgned  to  hiro, 
and  which  be  knew  bad  been  assigned  to 
another  under  the  raleaof  tbe  company.  The 
defendant,  tbe  depot  master,  requested  him  to 
vacate  the  stand  for  a  party  who  wanted  and 
wasentitled  to  it.  TMsplninliff  refosed  todo, 
and  the  defendant  polled  him  from  his  hack, 
and  ejected  him  from  that  place,  offering  to 
assign  him  another  place  upon  the  company's 


but  It  is  otherwtK  If  the  driver  forfeits  his  right 
liy  misconduct.  '  Marfcbam     Brown,  B  N.  H.  628. 

General  regulcUtotiM;  ercltwton  from  depot  or  plot- 
form. 

A  railway  eompray  cannot  suspend  the  o ne ra- 
tio n  at  Its  depot  of  a  munfolpal  ordinance  prohlMt- 
Ing  lloenssd  baolcmen  and  porters  from  soltcttlng 
business  at  railway  depots.  ChllUcotbe  v.  Browu, 
38  Uo.  App.  009. 

But  an  ordtnanoe  probiblttng  hackmen  from  go- 
ing wltbln  twenty  feet  of  a  train  at  a  depot  has 
been  held  invalid  as  againat  a  privU^e  grunted  to 
a  haekman  try  tbe  railroad  company.  Napman  v. 
People.  19  MIob.  as.  - 

A  railroad  compMiyflasiMt  szoloAe  a  baokman 
from  every  part  of  the  depot  while  be  has  a  obeok 
Cor  bagaage  of  a  paaaenger,  altbough  it  nay  eject 
him  froma  room  oiber  than  the  baggage  zoom  In 
wbfch  be  Is  sollolting  business  against  tbe  rulss  of 
the  company.  Summltt  v.  State,  8  Lea»  418. 

Tbe  solicitation  of  the  businesB  of  passengers  1^ 
Inn-keepers  on  railroad  platforms  may  also  be  pro- 
hibited. Com.  V.  Power.  7  Met.  008. 

And  an  inn-fceeperor  talsagent  solldUng patron- 
age against  tbe  mlee  of  die  company  may  bo 
ejected  from  tbe  platform  of  m  niflroad  depot, 
tandrigaa  r.  «tat«,  81  Arlt.  00. 

it^^irg  from  O^tU  in  jUatform. 

A  railroad  company  Is  liable  to  a  hackman  to  the 
same  extent  that  it  wonid  he  liable  to  a  passeng*^ 
for  an  Injury  from  a  defect  In  tbe  platform  when 
he  came  there  In  the  prosecution  of  bis  business. 
ToUnv.Porttand.8.*P.  R.Co.MMe.m  B.A.VL. 
51 
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groundB,  which  phtiotiff  refiued.  It  fs  apps- 
rmt  from  (be  ncord  that  the  defeoduit  used  do 
more  force  than  was  neoeseary  to  eject  the 
plaintiff  from  that  particular  place.  The  de- 
fendant was  acting,  In  thus  ejecting  plalntitC 
from  that  part  of  uie  grounds,  under  the  rules 
of  the  railroad  oHnpany.  These  rules  were  as 
follows:  "(1)  Location  for  omafbuses  and 
hacks  will  be  assigned  to  pactlee.  who  will  oc- 
cupy them  while  standing  at  the  depot  to  get 
passcDgera.  ^3)  Drivers  must  take  the  stands 
which  are  assigned  to  them,  and  will  not  be  al- 
lowed to  take  places  assigned  to  others.  (3) 
The  positioDs  signed  must  net  be  occupied 
mote  than  twenty  minutes  previous  to  the  ar- 
riving of  paasengw  trains,  (i)  Each  driver 
must  remain  by  hia  hack  or  onmibus  when  so- 
lldtlng  passengers.  (6)  No  backs  or  omnibuses 
will  ue  allowed  to  stand  in  the  porch  tonfier 
than  necessary  to  load  or  unload  passeneers. 
(6)  Tbedriversof  hscks  and  omnibuses  will  not 
be  allowed  In  waiting  rooms,  except  on  busi- 
ness. (7)  Profane,  obscene,  boisterous  tan- 
kage, or  quarreling,  will  not  be  allowed  on  the 
depot  grounds.  (6>  Only  cme  transfer  wagon 
will  Le  allowed  to  stand  at  the  bapgage-room, 
wbicb  will  be  the  bagfiane  wagon  that  Is  hired 
by  the  railroad  companies  to  transfer  baggage 
between  the  different  depots." 

The  court  below  charged  the  jury  that  "it 
would  be  competent  for  tbe  railroad  company 
to  make  sncb  a  rule  as  ia  included  in  these, — 
that  tbe  backgaen  should  not  come  to  tbe  station 
for  pa^ngers  earlier  than  twenty  minutes 
before  train  time.  That  rule  would  be  g^xM), 
and  could  be  enforced.  Tbe  company  could 
also  make  a  rule  that  the  hackmeo  should  not 
stand  within  a  certain  distance  of  the  pl^form 
ot  thestation.  Tbatrule  would  begood.  But, 
without  enlarging  upon  these,  there  b  one  rule 
which  the  court,  as  a  matter  of  law,  following 
what  the  court  conceives  to  be  adedsion  of  the 
supreme  court  on  the  same  matter,  holds  is  not 

food,  and  that  is  the  rule  that  bnckmea  sbould 
e  asslened  places  at  tbe  platform  for  the  re- 
ceipt of  passengers,  and  that  these  places  as- 
signed should  be  occupied  by  no  others.  This 
the  court  holds,  as  a  matter  of  law.  Is  not  good." 
It  appeared  upon  the  trial  that  tbe  plaintiff  at 
tbe  time  of  tbe  assault  was  not  engaged  In 
making  any  disturbance,  or  using  any  boister- 
ous, vulgar,  or  obscene  language,  and  was  in 
no  way  offending  against  the  rules  of  good 
order  and  decorum.  The  only  question  for 
consideration,  therefore.  Is  whether  the  rule 
adopted  by  the  company  reserving  the  right 
upon  its  own  grounds  to  assign  places  to  the 
different  hackmea,  and  excluding  from  those 
places  others  not  Assigned  thereto,  ts  a  reason- 
able one,  and  wbicb  tbe  company  had  a  right 
to  enforce.  Tbe  court  below  was  in  error  in 
supposing  that  the  rules  adopted  by  the  railroad 
company,  and  which  were  sought  to  be  en- 
fort  ed  by  the  defendant,  were  in  conflict  with 
the  opinion  of  this  court  in  Kalamazoo,  R.  db 
B.  Co.  V.  Pootsvta,  84  Mich.  1»4.  10  L.  B.  A. 
819.  That  was  an  action  of  trespass  against  tbe 
defendaot  for  tmlawfully  entering  upon  a  piece 


of  ground  near  the  depot  In  qoeation,  the 
plalntifl  claiming  In  tb»  case  to  have  leased 
that  parUcular  pwce  of  ground,  with  the  risbt 
to  use  it  to  the  exclusion  of  all  otbere;  and  it 
waa  held  by  this  court  that  the  railroad  com- 
pany had  no  right  to  give  to  one  hack  and  bus 
company  tbe  right  to  the  use  and  occupancy 
of  a  portion  of  its  depot  grounds  to  the  exclu- 
sion of  others  In  a  like  ousiness,  and  that  the 
railroad  Mmpany  oould  not  arbitrarily  admh 
one  common  carrier  of  passengers  or  freight  to 
its  depot  grounds,  and  exclude  all  others,  for 
no  other  reason  than  that  it  is  for  its  own  profit 
or  pleasure  to  do  so.  In  tbe  present  case  it  ap- 
pears that  under  the  rules  adintted  by  the  com- 
pany these  stands  were  flxea  and  nambraed, 
and  the  different  carriers  assigned  to  their 
places,  for  the  sole  purpose  of  accommodating 
the  traveling  public  in  coming  to  and  departing 
from  tbe  depot,  and  to  prevent  quarrels  among 
tbe  backmen  ss  to  place,  and  the  annoyance 
occasioned  thereby.  Before  these  rules  were 
adopted  it  appenrs  that  tbe  liackmen  came  there 
wilb  their  vehicles  at  all  times  of  tbe  day; 
sometimes  left  their  backs  to  stand  a  half  day 
at  a  time,  and  leaving  tbe  depot  grounds  so  foul 
that  in  hot  weather  it  was  almost  impossible  for 
people  to  pass  on  account  of  tbe  odors;  and  the 
railroad  company  was  compelled  from-time  to 
time  to  remove  the  gravel  to  abate  the  ouiaance. 
The  rules  adopted  were  reasonable  rules,  and 
were  loteiided  by  the  railroad  coraj^ny  to  con- 
venience tbe  traveling  public.  They  in  no 
manner  give  place  to  one  hackman  to  the  ex- 
clusion of  another,  and  they  deprive  no  com- 
mon carrier  of  necessa^  approach  to  the  depot 
grounds  to  carry  on  his  business  of  carrier  of 
freight  and  passengers.  Tbe  rules  touch  and 
affect  all  alike.  The  mere  fact  that  the  railroad 
company  fixea  and  detennines  the  plaoe  where 
each  particular  hack  shall  stand  u  not  a  dis- 
crimination between  backmen,  but  ia  a  neces- 
sary rule  to  prevent  quarrels  for  place,  so  often 
seen  among  backmen  around  depots.  There 
can  be  no  doubt  that  tbe  railroad  company  has 
the  rig^t  and  auth(n1ty  to  nuke  and  raforce  all 
reasonable  rules  to  restf^n  haokmen  from 
committing  offenses  aminst  good  order  on  their 
grounds,  and  to  regulate  tbefa*  conddct  while 
there.  Oem.  t.  Paiofr,  7  Met.  096;  Murkham 
V.  BrovBn,  8  M.  H.  638. 

It  must  be  held  that  the  rules  adopted  and 
heretofore  set  forth  are  reasonable,  and  that  tbe 
court  was  In  error  in  holding  otherwise.  Inas- 
much as  it  appears  that  the  defendant  acted 
UDder  the  direction  of  the  railroad  company, 
and  was  only  attempting  to  enforce  those  rules 
and  regulations,  and  that  he  used  no  more  force 
than  was  necessary  to  eject  the  plaintiff  from 
tbe  place  he  unlawfully  attempted  to  occupy 
and  hold,  the  court  shouM  have  directed  the 
lury  to  retun  ft  Terdlct  In  taTor  of  the  de- 
fendant. 

The  juthment  ih»  eeurt  bdeu  mutt  ie  rw- 
versed,  withcosteof  bothcourta.  Nonew  trial 
will  be  ordered. 

Tbe  other  Justices  conouned. 

Rehearing  denied. 
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CITT  07  WABASH,  Appt., 

9. 

EU  CARTSR,  Admr..  «te..  of  Jotefii  Carrer. 
Decetaed. 

(.  Ind.  J 

1.  Attempting  to  eron  a  bridgre  cm  a 
>  public  biarl^waywbictatetnooDstaQt  use, with 
a  tracUon  ^«in  ea^ne,  mtee  tank,  ud  thmb- 
iiW  macUiM,  ii  not  jier  w  Bagllgeiioe  M  natter  ot 
Uw. 

8.  A  g&ntrml  averment  that  deeedeai 
wmm  wlthont  Iknlt  1d  an  aoUoo  brouffbt  to 
leoover  damages  tor  the  death  oC  otw  kUled  by 
tto  tell  of  a  blffbwar  brMgs  tsnot  OTCowome  bjr 
flpeoiflo  arermeDts  that  be  waa  attemptlns  to 
crues  the  brld^  with  a  traction  ■team  enslDe 
water  tank,  and  tbrcehinff  nu chine,  80  as  to  ren- 
der the  complaint  bad. 

3.  A  statute  Imposlnflr  upon  the  connty 
oommiaaionera  the  duty  to  bnlld  all 
Myhway  bridcM  of  »«ertata^Saaa  does 
not  relieve  the  town  In  wblob  one  of  them  it 
located  from  damages  for  injuries  rrsnltlng  from 
the  bridge  being  out  of  repair,  where  another 
statute  gives  cities  and  towns  exclusive  control 
onr  tbe  bridges  wltbto  ttielr  Kspeotlve  Units. 


Noim.— JTeonDimee  fit  eomtmnHon  and  ears  ef  hfpft- 

The  fact  that  a  bridge  leads  up  to  and  Jolnsa  street 
at  the  corporate  line  of  a  town  does  not  make  It  a 
town  bridge  In  such  a  sense  as  to  relieve  the  ooun- 
lir  fiom  Oie  geowal  duty  of  nsing  reasonable  oare 
to  keep  It  ID  a  reasonatfly  safe  oondltlmi  for  pas- 
sage. Owen  Countr    Wasbiorton  Twp.  121  Jnd. 

am. 

It  Is  grom  negllgenoe  on  the  part  of  a  cttr  to  al- 
low a  h<de  to  remain  In  a  bridoe  on  one  of  the  prhi. 
dpsl  streets  foraperiod  of  from  live  to  twvntr 
daVa.  GrUBn  r.  Johnson,  84  Oa.  tt9. 

Whether  neglect  to  keep  the  flooring  of  a  bridge 
spflrod  la  neirllgenoe  warranting  reoorery  for  dam- 
ages depends  upon  whether  bridges  with  maqitiked 
floors  are  usually  safe.  Zhmnennan  t.  Oonemaogb 
{Par  s  OenL  Bep.  aoL 

XitaMUlV /or  MslMC  to  iMcp  taaq^  eoncifHoa 

Oaniitleaare  UatOefornegUgenoeiaoonstruotlng 
brldceo,  wbsn  It  reenlts  fa  Injury.  Knox  County 
r.  Moatgomery^fl  West  Bep.  017, 10)  Ind.  69;  Cooper 
T.  MUls  County, » Iowa,  aw. 

When  the  intention  of  the  Legtslatvre  was  to 
fiapose  the  duty  of  keei^ng  a  bridge  in  repair 
^ntiy  upon  the  ootroty  and  a  town,  botb  are  liable 
for datnages oooasioned  byawnntof  repairs:  and 
the  fact  thai  the  town  olBoers  have  always  made 
the  neceanry  repairs,  receiving  one  half  of  the  ex- 
peoase  thereof  from  the  county,  does  not  relieve 
tbt  county  from  Its  UaUUty.  Lyman  v.  Hampshire 
Ooonty,  1  New  Bng.  Bep.  SST,  140  Haas.  811. 

An  action  does  not  lie  against  a  county  for  dam- 
ages eaused  by  negleot  to  repaira  bridge.  It  not  ap- 
peartcf  that  It  was  a  toll  bridge,  such  a  one  as 
«a>  built  by  a  eontoaetor.  and  that  there  was  a  fafl- 
ure  to  take  the  proper  bond  ef  indemnity  required 
by  such  sections  as  were  applicable  to  the  subject 
JaekaoD,  Ck.  and  Hall,  J.,  dissent  Qwlnnett 
ODOBty  T.  Dunn,  7*  ea.  8% 

A  ooontr  Is  not  UaUa  fOr  Injnry  resulting  from  a 
-twcve  beoomlng  frighteoed  at  a  plank  standing  up- 
right In  a  bcldga  ont  of  rqpatar.  with  actual  notice 
Co  the  county,  the  horse  not  having  entered  the 
bridge,  and  tte  oono^  not  btf  og  ob^ed  to  main- 
18L.KA. 


4.  ATwdletftir$1.000damag«ifkn'tfie 
aeg'llg^nt  killing  of  a  widower  sewen- 
ty-tbree  years  old.  who  was  strong  and  vig- 
orous for  bis  age  and  actively  engaged  In  buFl> 
neas,  will  not  be  set  aside  as  excessive  slthoiigh 
bis  children  are  all  of  mature  years  and  notde* 
pendent  upm  him  fiw  support. 


(November  17.  UBU* 

APPEAL  defendant  (nnn  a  judj^ent  ot 
the  Cticait  Ccrart  for  Wabash  County  ia 
favor  of  T^ntiffio  an  acUon  brought  tOTeooT> 
er  damages  for  personal  iojurlea  resultiDg  fa 
death  and  alleg^  to  have  been  caused  by  de- 
fetidaet'B  oegtlgeDce.  Jjfirmed. 
The  facts  axe  staled  in  the  opfnloo. 
Mmn.  Alvab  Tagrior  bdu  Hurry  Pet- 
tit  for  appelhmt. 

Mem:  Cowgill,  SUweljr  *  OowsiU  for 
appellee. 

*An  opinion  was  handed  down  In  thto  cum  on  No- 
vember £8.  1880,  reversing  the  JudgmeDt  of  the 
court  below.  A  rehearing  wassuiMequenily  grant- 
ed and  the  decision  ovidenoad  by  the  oplulongivea 
herewith  was  reached,  [iiepj  > 


tain  thehighwayin  repair.  Fnlton County r.Htok- 
etts,  4  West  Rep.  iM,  106  Ind.  SOl. 
'  A  township  Is  liable  for  patent  defects  in  a  bridge 
which  the  supervisors  neglected  to  repair;  It  Is  not 
liable  tot  latent  defects,  unless  the  stipervlsnrs  had 
knowledge  ot  defect  and  time  to  repair,  Klmuer* 
man  r.  Oonemaui^  (Pa.)  8  Cent.  Rep.  361,  - 

Ottfes,  toums  and  vfOaaa, 

A,  oUj  whl^  oonatrwded  a  bridge  is  liable  Cor  an 
injury  lesultlnf  from  the  defective  oomiitUMi  of 
one  aide  of  the  bridge,  although  the  otharsMe  la 
safe  for  traveL  Walker  V.  Kansas  City,  00  Ho.  847< 

A  public  bridge  within  the  limits,  and  located 
upon,  a  public  highway  of  a  city,  constitutes  a  part 
of  such  highway  so  as  to  render  the  oity.wbteb  has 
tnken  charge  of  the  latter,  liable  to  a  person  snffer- 
ing  injury  or  Ices,  without  fttult  or  oe^lgenoe,  in 
ooneegtienoe  of  the  negleot  of  the  dty  to  keep  the 
bridge  to  repair.  Ooafaea  T.  Hyssa,  m  Ind.  IBft. 

finding  that  the  eltjr  baa  taksa  obarge  of  and 
graded  the  hti^wiv  is  suflloleitt  to  sustain  the  oon- 
olusloD  that  the  oity  Is  liable  for  defects  la  the 
bridge.  lUd. 

To  render  a  town  liable  foradefeetloortheln- 
Bufflcietuar  of  abridge,  It  Is  sulBaientthattlie  of- 
ficers were  in  fknlt  or  guilty  ot  a  negleot  of  duty 
In  not  repairing  the  bridge,  wUoh  was  unsafe,  and 
that  the  defect  or  inaufllctency  or  want  of  repair 
was  the  oanse  of  the  accident  ot  Injury.  Koeolg  v. 
ArcadtatlS  Vlaai. 

No  formal  aeeeptanoe  by  a  Tillage  is  required  to 
hold  it  UaUe  Cor  the  safety <tf  abridge wiUiin  ita 
limits.  HaHeOlea  t.  Howlaad;  U  West.  Bep.  Wif 
1K4  m.  647. 

JVo(ie«  of  defect  to  JlxUabfUev.   

With  reference  to  defeats  In  a  bridge,  a  county 
should  be  held  to  know  what  by  the  exercise  of 
reasonable  care,  it  mlfl^t  have  known.  Howard 
County  T.  hegg,  9  West  Rep.  eU,  110  Ind.  47». 

Counties,  through  their  proper  oflloers,  ace 
chargeable  with  knowledge  of  the  tendency  of  Um« 
ber  to  decay.  JbUJ. 

Whereto  all  appeannoesastritverof  a  bridge, 
whtohbtoka  causing  injury  to  plalntllTg  bones 
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HeBrlde.  J*.,  delivered  the  ot^moa  o<  the 
court: 

ThiawABB  suitl^  tbe  q>pellee,  asadmlols- 
trutor  of  Joseph  Carver,  deceased,  to  recover 
dama^  for  bis  death,  which  was  caased,  It  is 
alleged,  by  the  actionable  Deglfgecce  of  the 
appellant.  The  complaint  charges  that  a  cer- 
tain bridge  within  the  corporate  limits  of  the 
City,  "over  what  to  known  as  the  'Wabaah  & 
Ene  Canal,'  where  Miami  Street  in  said  Cit^ 
crosses  said  canal,  the  said  street  being  a  public 
highway  and  street  of  said  City,  and  said 
bridge,  forming  a  part  of  said  street  and  high- 
way, ud  being  in  ftlmoet  constant  and  Inces- 
sant use  by  the  traveUDg  public  of  said  City 
and  surrounding  country  in  crossing  said  canal 
where  the  same  lias  been  erected,  was  suffered 
by  said  City  tu  become  and  remain  greatly  out 
01  repair,  and  In  a  state  of  decay  and  insuffi- 
ciency for  Uie  purposes  and  uses  for  which  it 
was  erected,  and  dangerous  for  all  who  should 
pass  over  the  same,  the  stringers,  beams,  and 
Umbers  under  and  supporting  the  floor  of  said 
bridge  becoming  entirely  rotten,  of  which  rot- 
ten and  unsafe  coudition  the  officers  of  said 
City  were  informed  and  well  knew,  and  by 
reason  thereof  unfit  and  unsafe  to  be  trav- 
eled over;  the  same  bdng  allowed  and  suf- 


fered to  get  into  such  unsafe,  dangerous  and 
rotten  condition  by  said  City  and  its  offlcos 
by  the  defendant's  carelessness,  n^ligence. 
and  the  utter  disregard  of  the  safety  of  those 
who  bad  a  right  to  pass  over  the  same.  .  .  . 
That  on  said  8th  day  of  August,  18tl7,  the  said 
Joseph  Carver,  now  deceased,  the  personal 
representative  of  whom  is  this  plaintiff,  being 
then  in  good  health,  and  without  any  koowf- 
edge  of  the  unsafe  and  dangerous  condition  of 
said  bridge,  or  that  the  tlmbets  supporting  the 
floor  thereof  were  rotten,  and  without  any 
fault,  want  of  care,  or  negligence  on  bia  pert 
whatever,  and  believing  it  was  entirely  safe  to 
BO  do,  and  as  he  had  a  right  to  do,  attempted 
to  pass  over  said  bridge  from  the  north  side  uf 
said  canal  to  the  south  side  thereof,  along  said 
street,  with  what  Is  known  as  a  'traction  steam- 
engine'  and  water-tank  and  threBhiog-naachiae 
attached  thereto.  And  plaintiff  avers  that 
when  said  engine  passed  onto  said  bridge,  the 
same  being  at  the  time  conducted,  guided,  and 
managed  m  a  prudent  and  careful  manner,  the 
Sfdd  aerensed  then  sitting  on  a  seat  provided 
and  used  for  the  purpose,  and  engsged  In  guid- 
ing and  steering  said  engine,  the  timbers  be- 
neath the  floor  of  said  bridgie  and  supportloe 
the  same,  because  of  their  neglected,  decayeC 


was  BouDd  upoD  the  surfaoe,  In  tlie  abaenoe  of  act- 
ual knowledge  or  notice  to  tbe  township,  the  quea- 
tlOD  In  determining  the  townshlp^s  JlabiUty  is 
whether  dae  dlllgenoe  was  used  la  diaooreriOB  the 
defect,  and  as  to  vhether  the  authorltiee  neglected 
to  do  Uiat  which  common  prudenoeaod  oautlon  re- 
qnlred  In  order  to  asoertaln  the  condition  of  the 
timber.  HcKellw  v.  Monitor  Twp.  78  Ulota.  485. 

Thati  a  abort  time  before  an  accident  occasioned 
by  a  defeoUve  bridge,  tbe  town  authorities  caused 
certain  repairs  to  be  made  In  the  bridge,  k  evidenoe 
at  fuffldent  notloe  to  require  tbem  to  make  a 
thotough  InapeelteD  of  tbe  strUotara  Bpaulding 
T.  Bhwman.  7S  Wk.  71. 

An  lastniotloa  In  an  atrtloa  agatost  m  couB^  f  or 
lojoriea  suatalsed  by  naaon  of  tbe  faUing  of  an 

unsound  bridge,  that  the  measure  of  damagea  Is 
tbe  value  of  the  horses  kUled,  and  a  sum  equal  to 
tiie  amount  of  dapoage  which  tbe  evidenoe  ebows 
to  have  immediatelr  resulted  to  plalnturs  other 
pnqMrt^r  from  tbe  aooMent,  and  my  ezpenaee  neo> 
esaartly  Incurred  by  him  as  the  natural  and  Imme- 
diate result  of  the  accident,  correctly  states  the 
measore  of  damages.  Vocd  v.  UnatiUa  Ooonty.  15 
Or.su. 

AtowntanotUablelf  a  bridge  fUla  beemae  of 
an  extraordinary  rain  storm,  when  in  ooodMoo  to 
■eslst  an  ordinary  stem.  Jordan  v.  HaanlbaUS 
WeeU  Bep.  7W,  87  H&  678. 

To  render  a  municipality  liatde  for  a  dtfeot  In  « 
bridge  It  must  have  bad  notice  or  tbe  deCeot  must 
liave  existed  so  long  that  tiie  mnBlci|iBUtr,  by  or- 
dinary oare,  would  have  discovered  the  defect  m 
time  to  repair  it.  IJUd. 

A  town  IS  liable  for  negligent  const  ruction  of  a 
bridge,  aa  well  as  for  failure  to  keep  It  lo  repair. 
iba. 

Tlwtapereon  droveupon  a  bridge  afr  a  trot,  with- 
•nt  stopping  and  examining  It,  is  not  evidence  of 
oontributory  negUgenoe.  Itrtd. 

IfMretuftwIlo  protm  asofntt  ccctrtMnHnarvtises. 

A  township  la  not  Uabto  for  aoaldcnts.  where  a 
tnidgewaa  btiilt  and  maintained  aatO'proteoc 
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against  injuries  likely  to  occur  by  ordinary  use 
It  to  not  required  to  provide  against  extraordinary- 
uses,  as  where  plaintiff  carried  an  uDusually  beM^ 'y 
load.  McCormlcfc  v. Washington  Twp.  £  Gent.  Rep. 
Stt,  IIS  Pa.  186;  Gregory  v.  Adams,  li  Oray,»% 
Clapp  V.  ra]lngton,SOH.  T.  8.  R.  (I«L 

Whether  a  traction  engloe  used  for  a  tbresblcfr 
machine  with  tank  attached  Is  of  sucb  uaueual  anil 
extraordinary  welgbt  that  no  recovery  can  be  had 
for  Injury  thereto  by  breaking  through  a  bridse  is 
a  question  fOr  tbe  Jury.  Oapp  v.  BHingtoo,  XO  N. 
r.  8.  B.  418:  McCormlok  v.  Wasbiogton,  2  Cent. 
Rep.  584. 112  Pa.  186. 

But  by  N.  Y.  Immu  1887,  ohap.  626,  a.  town  is  not 
UaMefor  tojuiy  In  suota  caaaa  to  a  tnctlon  engine 
weighing  four  tons  or  over. 

A  town  Is  liable  for  an  injury  to  an  elephant  hy 
tbe  breaking  of  a  bridge  while  he  was  croatiog  it  ir 
the  Jury  dnd  that  it  was  proper  to  take  bim  acmes 
it  under  the  olrcnmstanoes.  G-r^oty  v.  Adams, 

A  county  b  nut  Ilatde,  under  Ala.  Code  1888, 1 14B0 
for  Injuries  suatalued  by  a  horse  which  has  escaped 
from  pasture,  bf  falling  thrpuiA  adefeotf  ve  bridgn, 
as  the  statute  requires  the  bridge  to  be  "safe  for 
.the  passags  of  trsveleta  and  other  penooa.  Ijoo 
County  V.  Tarbrough,  86  Ala.  1180. 

Tbe  owners  of  the  bridge  are  not  liable  for  inju- 
ries from  breaking  through  it,  where  the  load  ex- 
ceeds the  limit  established  by  statute.  Dexter  v. 
Canton  Tollbridge  Oo.  5  New  Eng.  Rep.  TtH,  78  llo. 

sas. 

Under  a  statute  limiting  the  weight  which  a  team 
may  haul  across  a  toU-bridge,  the  weight  of  tbe 
driver  is  Included,  Ibti. 

Tbe  fkct  that  a  putdio  bridge  gives  way  and  s 
traveler  la  injured  to  not  of  ttadf  anaolent  to 
tdiarge  the  eouBty,  botltmtNtsppear  tii«ttbe  au^ 
thoritles  were  guilty  of  sctlonable  negUgenoev 
Wabash  Gminty  v.  Pearson,  130  Jnd.  488. 

On  a  trial  for  a  claim  for  an  aUowaoee  agatoat  a 
county  for  Injuries  sustaliied  by  falling  throwgb  a 
dofocUve  bridge,  there  oan  be  no  Inquiry  as  to  the 
vsUdtty  of  tbe  fffoeeedmgs  by  whleb  tbe  board  of 
oommlsBtonKS  aestmied  to  eatablitt'  tbe  hlgfaway. 
Knox  Goimty  v.  HonlKomeryt  8  West.  Bep.  n?^  t08 
Ind.«D. 
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and  rotten  oondidon,  Invke.  and  nve  w^y,  and 
pied^tated  saitl  engine  into  Mid  canal,  <aAc&- 
lojE  and  CTUsbiDft  said  Joseph  Carver  between 
said  eogioe  and  the  water-tank  altaclied  thereto, 
causing  and  producing  Iiis  instant  death,"  etc. 
The  complaint  is  In  two  paxagrapha,  which 
ore  aubstanllalljr  alike,  except  that  one  para- 
graph charges  actual  knowledge  hv  the  omccra 
of  the  City  of  the  deFectlTe  condition  of  the 
bridf^e,  and  the  other  avers  facta  sufl^ient  to 
charge  them  with  notice,  but  does  not  cbaree 
actual  notice.  The  dicuit  court  overruled  de- 
murrers to  each  paiagrairfi.  In  tbia  the  appel- 
lant insists  the  court  erred. 

The  specific  defect  which  the  appellant  con- 
tends makes  the  complaint  bad  is  that,  notwith- 
standing the  avennenta  that  the  decedent  was 
without  fault,  tbe  specific  avennenta  are  suffi- 
cient to  overcome  tnis,  and  show  that  he  waa 
guiltj  of  contributory  negbgenoe.  A  reference 
to  Ike  cooiptaint  above  quoted  will  show  that 
the  avnments  of  freedom  from  fault  on  the 
part  of  the  decedent  are  much  more  full  Uian 
are  usual,  and  more  full  than  required  by  the 
precedents  in  this  State. 

In  tbe  case  of  Ohio  A  X.  R.  Co.  v.  Walker, 
lis  Ind.  196-198,  12  WesU  Rep.  781,  tbe  court 
said:  "It  has  long  been  the  rule  in  this  State 
that  the  general  avennent  that  Uie  idaintifT  was 
without  fault  is  sufficient,  unless  the  facts 
specially  pleaded  clearly  show  that  be  was 
guiltyofcoDtribotoiynegligence."  Thewriter 
of  the  opinion  dies  many  authorities  abundant- 
Iv  austaii  ing  tbe  rule  uus  staled,  and,  in  ad- 
dition, very  clearly  vindicates  its  soundness  on 
principle.  The  spcdflc  avennenls  which  it  is 
insisted  control  tbe  general  avecmcnta  negativ- 
ing contributory  negligence  arc  those  showiug 
that  Uie  decedent  attempted  to  cross  ttie  bridge 
with  a  traction  steam-engine,  with  water-tank 
and  thresb  ing- machine  attachet).  To  sustain 
the  appellee  in  this  contention  we  would  lie 
obliged  to  boldthat  to  attempt  to  cross  a  bridge 
on  a  public  highway,  which  la  in  constant  use, 
with  a  traction  steun-eng^oe,  water-tank,  and 
threshing-machine,  isinnself  negUgenceperw. 
This  we  cannot  do.  In  the  case  of  Wabath, 
St.  L.  AP.  B.  Co.  V.  Farter,  111  Ind.  195,  9 
Weal.  Rep.  631,  it  is  stated  as  a  fact  of  which 
the  court  takes  Judicial  notice  that  sucb  engines 
have  become  familiar  in  every  a^cultural 
commnnltj:  that  they  an  customarilv  moved 
from  place  to  place  over  the  public  highways; 
ud  that  such  use  of  the  highways  has  become 
so  common  that  It  must  be  supposed  that 
horara  of  ordinary  gentleness  have  become  so 
familiar  with  than  as  to  be  safe  under  ordinary 

Sidanoe.  Whether  thlaassumption  of  iudicial 
owJedge  ia  fully  juslifled  or  not  need  not  be 
here  considered.  But  it  certainlv  cannot  be 
tnw  that  an  avmnent  showing  toat  tbe  dece- 
dent was  using  tbe  bridge  lo  a  manner  that 
had  become  usual  and  common  necessarily  car- 
ries with  it  an  inference  of  contributory  neg- 
ligence so  strong  that  ll  overcomes  all  of  tbe 
usual  averments  that  he  was  free  from  fault 
No  (rther  objection  ta  made  to  tbe  complaint, 
and  we  think  it  la  clearly  good.  Theappellant 
filed  an  answer  in  three  paragrapba,  the  third 
paragraph  of  which  avers  that  the  bridge  was 
one  tbe  construction  of  which  cost  over  fSOO. 
To  this  paragraph  the  court  sustained  a  de< 
murrer.   Thu  answer  proceeds  on  the  tbeoiy 
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that  boanise.tbe  Statute  (Elliott,  Supp.  glSSl; 
Acttf  1889,  p.  74>  makes  it  the  duty  of  boatds 
of  county  commissioners  to  build  alt  bridges 
within  the  corporate  limits  of  any  city  or  town 
within  the  Stale  tbe  estimated  cost  of  which 
exceeds  $500,  this  Inferentially  relieves  cities 
and  towns  of  the  duty  of  ^keeping  such  bridge 
in  repair.  The  answer  ia  plaJDly  bad.  Citiea 
and  towns  are  by  etaiute  (g§  8161,  8867,  Rev. 
Stat.  1881)  fziven  exclusive  power  and  control 
over  the  streets,  allqra.  highwi^s,  and  btidfirei 
within  their  respective '  limhs.  It  was  said  by 
this  court  in  tbe  case  of  Gotfteti  v.  Mf/ert,  119 
Ind.  186,  that  "it  was  evidently  the  intentioa 
of  the  Legtdature,  by  the  passace  of  this  Stat- 
ute, lo  have  all  public  bridges  wHhin  the  lloaita 
of  the  ciUes^n  the  State  of  which  Ihey  may 
take  control,  under  the  absolute  management 
of  the  common  cooncil  of  sucb  cities,  and  to 
charge  them  with  the  do^  of  keeping  such 
brldrain  repair."  Tbe  Act  of  March?,  1886, 
whidi  includea  section  im,  ElUott,  8npp., 
above  nfemd  tc^'^faUett  Imposes  the  dn^  of 
construction  upon  the  board  of  county  com- 
miasioners  in  certain  cases,  does  not  purport  to 
In  any  other  manner  Interfere  with  the  absolute 
control  of  the  city  over  the  bridges;  nor  does 
it  relieve  cities  from  the  dutv  of  keeping  them 
In  repair.  In  our  o[^ion,  that  duty  atfll  rests 
upon  them. 

Complaint'  is  also  made  that  tbe  damages 
assessed  are  excessive,  and  that  the  court  erred 
in  iDStnictlDg  the  jary  as  lo  the  measure  of 
damages.  There  is  some  confusion  in  the  rec- 
ord over  tbe  Instructions  g^ven  and  refused, 
and  after  tbe  appdlaot's  ori^oal  brief  waa  filed, 
a  writ  of  cernorari  was  awarded  for  the  cor- 
rection of  tbe  record.  The  corrections  and 
changes  in  tbe  record  made  the  return  to 
this  writ  removed  much  that  previously  ap- 
peared objectionable.  Wedeem  ItunDecessarv 
to  incumber  the  record  by  bringing  Into  thfs 
opinion  theinstructlons  given  and  refused.  A 
careful  examination  of  all  of  them  leads  us  to 
the  opinion  that  tbe  jury  were  sufflctently  and 
correctly  instructed  as  to  the  measure  of  dam- 
ages, and  that  tbe  appellant  was  not  banned 
Inr  the  refusal  of  the  court  to  give  any  instruc- 
tions asked  by  It.  Indeed,  as  we  understand 
appellant's  counsel,  the  objection  now  is  not 
so  much  that  tbe  court  erred  In  giving  and 
refusing  instructions  as  that  the  jury  erted  In 
assessing  damages.  The  decedent  was  about 
seventy-three  years  old,  a  widower,  and  hia 
children  were  all  of  mature  years,  and  none  of 
them  dependent  upon  him.  Tbe  jury  awarded 
fl.OOO  damages.  This,  the  appellant  Inaisls, 
was  so  exeesMve  that  the  verdict  should  be  set 
aaUe.  The  evidence  showed  that  the  decedent, 
notwithstanding  his  years,  was  strong  and  vig- 
orous for  bis  age,  and  actively  engaged  in 
business.  In  cases  of  Ibis  character,  as  eald 
by  Judge  Davis  in  the  case  of  Barron  v.  Hit- 
noit  Cent.  B.  Co.,  1  Bias.  453,  "there  Is  no  fixed 
measure  of  damages,  and  no  artificial  rule  hy 
which  the  damages  in  a  given  case  can  be  com- 
puted." Tbe  jury  are  necessarily  given  a 
somewhat  wide  range  of  discretion.  We  can- 
not say  that  that  discretion  has  been  abused  In 
this  case,  and  that  the  damages  awarded  were 
excesaive. 

Ju^/ment  termed. 
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Frucet  B.  DBHAREST,  hj  Onaxdlan  ad 
Litm^  Appt., 

Hugh  J.  OBANT  et  al, 

(  H.T.  > 

1.  The  defoasa  of  iBeorpomtiM  weed 
not  be  pleaded  in  an  aoUoo  aiaiiiit  defend- 
KDte  M  indlTUiuUs. 

8>  TheeleettoBofBOBresideBtdireetora 
wlthont the  p—e ige  of*  by>l»w  pes^ 
Bitting  It  oot,  IpM  facto,  dtaacdre  a  onrpor- 
kUod  of  a  Mate  wboeeitatateaprorhte  Uwteretr 
dirootor  of  lu  oorponttons  miirt  be  a  reildent  at 
the  state  nalen  tbe  oorpontton  bee  otberwlee 
provided  In  Ita  by-lam. 

S.  Whether  or  not  the  deftmae  fvflnoor- 
poimtlon  In  »  ftirelsB  Ststo,  mftde  bj 
peraoM  mad  M  iBdivldaala.  to  iBTmUd. 
beoauie  tbe  foreign  charter  was  obtataied  by  era* 
■Ion  of  tbe  lam  etther  of  the  State  of  tbelr  reet* 
denoe  or  of  tbat  of  their  tnoorporatlon  cannot  be 
■uboiltted  to  tbe  Jury  ae  a  question  of  fact; 
wbetber  tbe  lno(»poratkni  h  vaUd  or  Dot  is  aquea* 
tlon  of  law. 

4*  A  forelya  corporatloa  will  not!be  held 
▼<dd  M  an  evaaion  of  tbe  lawa  of  the 
State  In  which  all  the  oorporaton  reside,  and 
In  which  le  tbe  principal  place  of  busiaosBof  tbe 
Company  where  there  was  do  fraud  or  evasion  of 
tbe  law  of  the  State  of  incorporation  and  tbe  oer- 
tlllcat«  of  Incorporation  was  granted  by  the  eeo- 
tetaiy  of  state  with  knowledge  of  tbe.faotB. 

(October  6.  1891.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  Oeneral  Term  of  tbe  Court  of  Com' 
mon  Pleas  for  the  City  and  County  of  New 
York  in  fnvor  of  defendants  after  oonBideriD; 
exceptions,  directed  to  be  heard  by  it  in  tbe 
DnA  tosutnce,  to  tbe  dismissal  bv  tbe  trial 
term  of  tbe  complaint  In  an  action  Drought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negUgeBce. 
Affirmed. 
Tbe  facts  are  stated  in  tbe  opision. 
Mr.  Seiunan  Miller,  for  appdlant: 
Tbe  allied  West  Virginia  Cotporation  is 
fnudulent  and  void,  and  cannot  be  recognized 
by  ibe  courts  of  this  State  as  a  legally  consti- 
tuted corporation. 

The  corporation,  being  (be  mere  creature  of 
local  law,  can  have  no  legal  existence  beyond 
tbe  limits  of  the  sovereignty  where  created. 
Tbe  recognition  of  Its  existence,  even  by  other 
States,  and  the  enforcement  of  Ita  cootracts 
made  therein,  depend  purely  upon -the  comity 
of  those  Slates. 

Bank  ^  Avgu^  t.  EarU,  »8  C.  S.  18  Pet. 
S58, 10  L.  ed.  2t)8:  Wright  v.  Bundy,  11  Ind. 
888;  Merrick  v.  I^nn  Santvoord.  84  N.  Y.  30ft; 
Etatnre  Mill*  v.  AUUm  Qrecery  Co.  (Tel.  App.) 
12  £.  R.  A.  866. 
Four  individuals  of  New  Jersey  and  one 

Nora.— On  the  subject  of  comity  in  respect  to 
foretfrn  corporation 5,  see.  In  the  addition  to  tbe 
cases  dlbcuased  in  the  opinion,  the  note  to  Empire 
.Mills  r.  Alston  Grooery  Co.  (Tex.  App.)  12  X*  B.  A. 

m. 
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New  Yorker  once  tried  to  outwit  and  commit 
a  fraud  upon  tbe  laws  of  New  York  and  New 
Jersey  in  precisely  tbe  same  way  tbat  the  five 
persons  who  are  tbe  defendants  in  tlie  case  at 
iMtr  sought  to  evade  the  taws  of  New  York  and 
West  \lrginia.  It  was  decided  tbat  tbe  cor- 
poration could  not  be  recognized  by  any  court 
in  New  Jersev  as  a  legally  constituted  corpora^ 
Uon,  nor  lie  dealt  with  aasncb. 

HiU  T.  Beaeh,  13  N.  J.  Eo.  86. 

Tbe  court  erred  In  dismissing  tbe  complaint 
and  in  not  aHowing  the  jury  to  pass  upon  tbe 
facts. 

Ridmour  v.  Mapo,  40  Ohio  St.  18:  Bmpire 
Mm  T.  AlMlan  Orpeerf  (h.  (Tex.  App.)  19  L. 
R.A.8M. 

Jfotra.  W.  Boinrlte  Oodmui  and  Wale* 
F.  SeTeraaee  for  respondents. 

PeokhMs,  delivered  the  opinion  of  the 
court: 

Tbe  j^Inllir  alleged  In  her  complaint  tbat 
the  defendants  were  a  joint-stock  company 
doing  basiness  In  New  York  City  under  the 
name  and  style  of  "America's  Winter  Carnival 
Company."  It  was  further  alleged  tbat  they 
were  tbe  owners  of  fte  toboggan  slides  used  at 
Fleetwood  Park,  in  tbe  City  of  New  York,  and 
that  such  slides  were  under  their  management 
and  control.  The  plaintiff  also  allege]  tbat 
she  bad,  while  ridins  on  one  of  Ibe  toboggans- 
upon  one  of  the  slides  In  the  possession  and 
management  of  defendants,  been  nccidentally 
and  seriously  Injured  tbroiigb  the  carelessness, 
of  defendants  or  their  employes,  and  she 
demanded  Judgment  for  $36,000  damages. 
The  defendants,  by  answer,  denied  that  they 
were  a  joint-stodk  company,  and  also  denied 
tbe  allegations  tbat  tbey  were  tbe  ownerg  of 
tbe  tobo^jan  slides  mentioned,  or  that  thev 
were  under  their  control;  and  tlicy  denied  all 
allegations  of  negligence,  either  on  their  own 
part  or  on  Ibat  of  any  of  their  emplovcs.  Up- 
on the  trial  the  plaintiff  gave  no  evitfcoce  ns  lo 
tbe  defondanta  being  a  joint-stock  association, 
but  endeavored  to  prove  a  Joint  or  partnership 
liability  of  defendants,  based  upon  the  allega- 
tion that  tbe  grounds  where  the  accident  occur- 
red were  owned  by  the  New  York  Driving 
Club,  and  tbat  in  the  fall  of  1887  the  ^rounds 
were  leased  by  it  to  the  defendants  for  the  pur- 
pose of  putting  up  these  t(^)Qggan  lAittes.  The 
eridence  tending  to  sbow  even  a  prima  focie 
liability  on  the  part  of  the  defendants  la  of  the 
most  meager  character.  We  will  assume, 
however,  that  the  plaintiff  proved  enough  to 
call  upon  the  defendants  for  an  answer  to  her 
cause  of  Action.  This  answer  was.  in  brief, 
tbat  the  ddTendants  were  nothing  but  individual 
members  of  and  stockholders  In  an  incorporated 
company  which  htid  hired  the  grounds,  owned 
tbe  toboggans,  and  operated  tbe  slides;  and 
that  whatever  liability  there  was,  if  any.  In 
favor  of  the  plaintiff,  was  borne  by  the  iocor- 
pdrated  company;'  and  not  by  the  individual 
stockholders  Ihei^lB.  To  prove  this  defense 
the  counsel  for  defendants  offered  in  evldenc» 
a  certificate  of  incorporation  of  the  America's 
Whiter  Carnival  Company,  as  organlied  under 
the  laws  of  West  Virginia,  and  at  the  same 
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time  be  offend  tbe  Code  ol  West  Vlnlnla  In 
ertdence.  Tbe  certiflcale  and  the  Code  wen 
objected  to  by  tbe  pUintUrs  conmel  on  tbe 
gnmnd  that  there  wu  no  aD^tlon  In  the  tDS- 
mr  of  tbe  ezisteoce  of  a  oorporatlon  ox  the 
Ineorporatlon  of  the  Ajnerica's  Winter  Caroi- 
Tal  Olmpaay,  and  that  it  was  necessary  to 
plead  sacb  fact  before  defendants  could  avail 
tbemeelTes  of  tbedefenae.  The  certificate  was 
further  objected  to  as  incompetent,  immaterial, 
and  illegmL  Tbe  objections  were  orerruled, 
and  plaintifTa  counsel  duly  excepted. 

The  first  ground  of  objection,  as  to  tbe 
neceesfty  of  plrading  the  defense  founded  on 
tbe  incorporelioQ,  was  properly  orerruled.  It 
was  not  a  oefense  neceaaary  to  be  pleaded.  It 
went  to  tbe  root  of  tlw  cause  of  action,  and 
tended  to  there  serer  had  been  any  lla- 
UUty  oa  tbe  part  of  defendants.  It  was  not 
an  affinnatlTe  defense  whldi  In  substance 
admitted  an  orifrinal  cause  of  action,  but 
ahownl  tmeia  which  operated  as  a  satisfaction 
thereof.  It  was  not  like  a  defense  of  paymeut, 
or  a  release,  or  an  accoid  and  satisfaction.  If 
operative,  it  showed  there  bad  nmr  been  any 
liabUity;  and  hence  H  waa  admisriUe  under 
defendiaot's  denial  of  any  liabiU^  as  set  out  in 
tbe  complaint.  Tbe  certificate,  when  read  in 
evideoce,  showed  that  it  was  signed  by  tbe 
secreiary  of  stale  of  West  Vlr^nia,  and  that  it 
was  issued  under  tbe  great  seal  of  that  State, 
and  in  it  tbe  eecretaxy  declared  that  the  corpor- 
ators therein  named,  and  their  successors  and 
assigns,  were  from  the  12th  day  of  December, 
1887',  until  the  Unt  day  of  January,  19S5.  a 
oorooration  by  tbe  name  and  for  tbe  purpose 
M  forth  in  the  certificnte.  It  waR  subseofuent- 
ly  ptoTed,  under  objection  and  exception,  that 
this  conopanT  was  at  tbe  time  of  the  happening 
of  tbe  accident  in  posEeseioo  of  the  tobogean 
slide  ia  question,  and  waa  the  owner  (hereof. 

As  to  the  second  noond  of  objection  taken 
by  plaintiff's  counseT  to  the  tntrodiictlon  of  tbe 
certificate,—- tbat  it  was  incompetent,  immate- 
rial, and  111(^1, — we  may  assume  that  It  raises 
tbe  queslioQ  of  tbe  validity  of  Ihelncorpomtion 
iitelf ,  and  of  its  suffidency  as  a  defense.  Up- 
on thia  Issue  a  few  addtuonal  facta  must  be 
stated.  The  Code  of  West  Viivlnfa,  which 
was  received  in  evidence,  shows  that  a  corpo- 
ration o!  tbe  hind  herein  spoken  of  could  be 
formed  under  tbe  general  laws  of  that  State  by 
five  or  more  pereons  dgning  an  agreement  to 
the  effect  stated  in  tbe  stMute,  and  by  tbe  pay- 
moit  by  each  corporator  of  at  least  ten  per 
cent  of  the  par  value  of  tbe  stock  subscribed 
tor  by  bim.  Affidavits  on  the  part  of  at  least 
two  of  the  corporators,  stating  necessary  facts, 
were  also  required  by  tbe  Statute.  It  is  further 
therein  provided  that  the  agreement,  ncknowN 
cdgment.  and  affidavits  are  to  be  delivered  to 
tbe  secretary  of  state,  and  he  Issues  to  tbe  cor- 
poralors  bis  certificate,  under  tbe  great  seal  of 
the  State,  declaring,  among  other  tbings,  that 
tbej  and  their  succesaors  and  assigns  are  a  cor- 
poration from  that  date  unrtl  a  time  therein 
speeiBed.  The  effect  of  the  certificate  is  pro- 
Tided  for  by  the  Statute,  which  says  that  tbe 
corporators  and  their  successors  and  assigns 
■ball,  from  the  date  of  the  certificate  until  tbe 
time  dealgBKtod  tiierein,  be  a  corporation,  and 
the  oerttsoate  iball  be  noefred  as  evidence  of 
ancfa  intforpontiom'  l^e  Statute  provtdes  for 
18  L.B.  A. 
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the  holdhig  of  nwetingt  of  tbe  eovporatlon ,  in- 
etaAnff  the  flist  general  meeting  for  pur- 
poaet  &  organlntlmi,  out  of  the  Slate,  and  It 
also  {Hovldea  foe  keeping  the  principal  office  of 
the  corporation  in  any  State  or  Territory  of  the 
United  States,  and  it  permits  tbecorporatlon  to 
adopt  by-laws,  and  to  prescribe  the  qualifica- 
tions of  directors,  and.  If  it  be  not  otherwise 
provided,  every  director  must  be  a  stockholder 
and  a  resident  of  tbe  State  of  West  Virginia. 
Tbe  eerliflcate  tn  question  in  this  case  embodies 
an  agreement  among  live  corporators,  by  which 
tbey  agree  to  become  a  corporation  by  the 
name  of  "America's  Winter  Carnival  Com- 
pany," for  the  purpose  of  leasing  premises  for 
amusements,— among  others,  for  tobogntan 
slides;  and  they  agree  that  Its  principal  office 
shall  be  in  the  CHty  of  New  Tork;  and  In  tbU 
agreement  tbey  reote  that  they  bave  aubsnihed 
a  certain  sum  (named  therein)  to  the  capital  of 
the  company,  and  have  paid  ten  per  cent  there- 
of, and  that  tbe  capital  so  subscribed  was 
divided  Into  shares  of  $100  each,  which  were 
held  by  them.  The  names  of  the  corporators 
were  ngned  to  the  agreement,  and  their  resi- 
dences were  therein  stated  as  being  In  the  City 
of  New  Tork,  Tbe  agreement,  properly  slgneo 
and  acknowledged,  was  presented  to  the  secre- 
tary of  state  of  West  Virginia,  and  a  certificate 
of  incorporation  duly  issued,  as  already  staled. 
From  the  evidence  It  is  clear,  upon  the  question 
of  user,  that  there  was  a  person  who  acted  as 
president  of  this  company  under  a  so-called 
election,  although  it  does  not  appear  how  or 
when  he  was  elected.  That  person  was  a  resi- 
dent of  New  York.  There  was  also  a  person 
who  acted  as  treasurer  of  the  company,  nnd 
he  also  resided  In  New  York,  The  trcasiiier 
kept  a  check-book,  and  made  di<^hursempni6 
for  the  company  by  check,  and  received  what 
money  came  to  It,  and  put  it  in  the  bank. 
There  were  no  by-laws.  Tbe  treasurer  once 
had  charge  of  tbe  stock-book  of  the  compauy. 
though  at  the  time  when  he  was  sworn  on  the 
trial  he  did  not  know  where  It  was,  and  he 
supposed  the  company  was  not  then  In  exist- 
ence. Admission  to  tbe  grounds  occupied  and 
possessed  by  this  company  was  charged,  and 
the  money  that  was  paid  for  admission  to  the 
toboggan  slides  went  through  the  treasnrerV 
hands.  No  one  could  get  in  without  paying 
toll,  exoepting  members  of  the  driving  chib. 
The  president  and  vice-president  were  di- 
rectors, as  was  also  tbe  treasurer  and  one 
other  stockholder.  This  company  was  in  pos 
session  of  thetobogKansltdeswhen  the  accident 
occurred,  "and  no  other  concern  or  individuals 
or  anybody  else."  The  defen^nt  Grant  said 
he  bad  stock  In  tbe  company,  which  he  paid 
for,  and  that  be  refused  to  go  Into  the  business 
at  all  unless  under  an  incorporation.  The 
books  of  the  company  were  not  produced, 
and  it  did  not  appear  what,  If  any,  books  had 
been  kept  by  It,  other  than  tbe  stock  and  check 
books  spoken  of  by  the  treasurer. 

Thb  is  substantinlly  all  that  appears  in  rnrtinf 
to  user  by  the  corporation;  and  the  ronnsr]  for 
plaintiff,  upon  this  evidence,  moved  lo  sirike 
out  the  certificate  of  Incorporation,  nnd  nil  the 
testimony  relating  thereto,  on  the  trround 
"ibM  tbe  directors  of  the  concern  were  r^-si- 
denta  of  New  York,  and  that  under  the  Stotn'e- 
of  West  Virginia  It  was  necessary,  in  otMt 
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tbat  tha  eotponUotf  be  Mlj  ImeitpQiUM,  ttat 
tbe  dimcton  of  tlie  conovrn  should  be  reildtBt* 

of  ^Vest  Virginia,  ualMS  :a  apeclftl  rcaolotkni 
were  passed  by  tJie  corporatloD  permltUiig  per- 
iions  of  any  otbsr  State  to  be  tmch  directors." 
The  motion  was  denied ;  and  thereupon,  oh 
motion  of  counsel  for  delCndaata,  tbe  com- 
plalnt  was  dLimimed  because  no  caiue  of  action 
waa  proved  agaloat  tbe  defeadants  peraooaUy. 
There  waa  sufficient  evidence  of  user  to  make 
It  clear  tbat  tbe  company  bad  acc^ted  its 
charter,  with  all  Us  privileges  and  UaMlltlea, 
wlmtever  they  might  be.  TbU  question  of  user, 
ulthougb  not  specl&eBUy  taken  tn  the  above 
objections,  baa  been  acgad  upon  us  here  by  tbe 
counsel  for  tbe  appellant,  and  we  think  It  well 
•enough  to  say  what  we  have  upon  Ac  subject. 
As  to  the  other  points  which  have  been  actual- 
ly raised  by  the  motion  to  strike  out  tbe  certifi- 
cate, we  think  a  proper  disposition  was  made 
of  them  by  tbe  court  below. 

By  the  Statute  of  West  Virginia  tbe  Incor- 
poration precedea  the  election  of  directors. 
After  tbe  incorporation,  and  subsequMit  to  tbe 
Issuing  of  tbe  certificate  thereof  by  tbe  secre- 
tary of  Btate,  the  corporators  named  therein,  or 
a  miijorlty  of  them,  are  directed  by  statute  to 
appoint  a  time  and  place  for  holding  a  general 
meeting  of  tbe  stockholders  to  rtect  directors, 
make  by-laws,  and  transact  other  business.  A 
failure  to  adopt  a  by-law  at  the  first  meeting, 
permitting  the  election  of  nooreMdcDt  direc- 
tors, and  the  election  of  nonreaidf-nt  directors 
fit  such  meeting  or  at  a  Bul^sequent  one.  In  the 
absence  of  a  by-law  permitting  It,  would  not 
4pao  Sacto  dlaaolTe  the  corporation,  or  take 
nwny  its  corporate  rights  or  francblsea.  The 
company  would  still  remain  a  legal  entity,  not- 
withstanding Its  failure  to  adopt  the  proper 
'by-law,  or,  in  Its  abBcnce,  to  elect  resident  di- 
rectors. The  counsel  for  plaintiff  was  therefore 
In  error  In  his  statement  ns  to  the  law  of  West 
Virginia. 

We  come,  then,  to  the  question  whether, 
upon  the  facts  already  aet  out.  this  corporattoo 
was  flo  for  valid  aa  to  be  entitled  to  recognition 
as  such  in  the  courts  <rf  our  State.  The  plain- 
tiff says  It  clearly  appears  that  the  corporators 
thereof  were  citizens  of  New  York,  and  tbe 
corporation  was  formed  by  tbem  In  the  State 
»f  West  Virginia  for  the  sole  purpose  of  doing 
business  out  of  that  State  and  In  the  State  of 
New  York,  in  which  latter  State  ita  principal 
ofDce  was  also  to  be  located.  These  facts,  he 
Kays,  conclusively  prove  tbe  InTnlldlty  of  the 
West  Virginia  corporation,  so  far  at  least  as 
I  his  State  and  its  cUlxena  are  concerned.  If 
mistaken  in  that  view,  he  still  urges  tbat  such 
facts  render  It  a  queMlon  for  tbe  determination 
of  tbe  Jury  whether  the  Incorporation  was  at- 
tempted to  be  made  In  good  faitb,  or  as  a  mere 

-evasIOD  and  In  fraud  of  tbe  laws  of  West  Vir- 
ginia or  of  New  York,  He  claims,  if  the  Jury 
should  flufi  the  purpose  was  one  of  eveslon, 
that  In  s-ich  case  the  Incorporation  would  fur- 
nish no  defense,  and  tbe  defendants  would  be 
liable  as  Individuals.  We  are  quite  clear  tbe 
case  should  not  be  submitted  to  a  Jury  to  pass 
upon  tbe  question  of  evasion  as  nutter  of  fact. 
If  It  were,  we  might  find  different  Juries  com- 
ing to  different  conclusions  upon  the  same 
facts,  and  we  sbould  have  a  corporation  or  no 

-corporation  according  to  tbe  view  a  Jury  might 
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laka  of  tuch  taets.  One  plaintiff  n^gbt'^ttva 
tbe  evasion  t*  the  aatftfaetlon  cf  «ne  Jbtst,  and 
another  plaintiff  fall  on  prei^lBely  tbe  same 
facts;  and  ttaus  we  should  have  a  corporation 
Bfl  to  A.,  and  QO  corporation  as  to  B„  and  tbe 
same  qoestlon  constantly  arising  as  often  as  the 
corporation  ov  Its  members  were  sued.  This 
would  be  intoltfable.  It  mast  be  a  corpora- 
tion aa  to  all  pereons  with  whom  It  has  tmsl- 
ness  dealings,  or  to  none.  In  otber  words, 
it  must  be  a  qaestlon  of  law.  Instead  of-  fact. 
The  courts  of  any  country  recognixe  foreign 
corpei«tlau)t  through  what  Is  termed  "uatlonal 
or  Mate  comity"  (iferrtofe  v.  Vm  Soalvoord,  84 
M.  Y.  208 ;  Ba»1t  of  AutmtHa  T.  Xorts,  S8  0: 
8L  13  PbL  U9,  10  L.  ed.  27«;  CHHttia*  Uwlw» 
V.  YoofU,  101  n.  8.  3Dfi,  25  L.  ed.  888)  ;  bat 
whether  such  recognition  shall  be  jttveii 
mudt  be  decided  by  the  courts  of  the  eaun- 
try  where  the  corporation  seeks  te  do  bu^ 
ness.  In  our  State,  as  In  otben,  It  la  a 
question  of  domesUc  poUer,  and  -what  Uiat 
policy  Is  must  be  determined  by  sa  examina- 
tion of  our  own  leglilatloii.  If  we  find  any 
direct  enactment  upon  the  subject,  it  ts  oar 
duty  to  obey  It ;  and  In  Its  absence  w«  must  de- 
tM-mloe  tbe  question  with  reference  to  our  gen- 
eral  legislation,  and  to  tbe  drcumstances  whteb 
surround  us  as  a  great  and  growing  comaaer- 
clal  eonunnolty,  having  need  of  and  cnploj- 
Ing  large  amounts  of  combined  capital,  aad  fl»r 
whoae  prospetity  and  growth  it  is  of  tha  almoat 
fanportance  that  sncb  capital  should  bare  the 
greatest  facilities  extended  It  for  useful  «n- 
ployment,  with  reasonable  and  proper  personal 
exemptions  from  liability.  We  can  find  no 
reason  for  a  domestic  policy  that  should  ex- 
clude from  recccnltlon  by  our  eonrts  foreign 
corpotmtloas  geamilr.  It  may  be  safaiy  nald 
there  can  be  no  sncb  domestic  policy  at  tbe 
present  day  in  a  civilised  State.  The  question 
then  arises.  Shall  we  go  behind  the  certUcate 
of  Incorporation  or  charter  of  a  foreign  corpo- 
ration for  tbe  purpose  of  Inquiring  under  what 
elrcnmstanees,  and  for  what  pnrpooe  ontatde 
tbe  ehirter.  It  was  Incorpoiatedf  l%la  can 
only  be  claimed  on  the  groOad  that  the  charter 
was  obtained  in  fraud  or  evasion  ot  the  laws 
of  the  State  which  granted  It,  or  for  tbe 
purpose  of  evading  tbe  provisions  of  our  own 
laws.  It  Is  [4sln  there  wss  in  regard  to  tbe 
procurement  of  this  charter  no  fraud  upon  nt 
evasion  of  the  laws  of  West  Virginia,  even  ff 
we  sbould  admit  tbat  such  fact  would  consti- 
tute good  ground  for  our  refusal  to  recognise 
such  corporation,  although  no  proceedings  bad 
been  taken  to  annul  ita  charter  In  the  State 
which  granted  It.  Tbls  point  Is  by  no  means 
clear.  However  tbat  may  b^  It  la  baposstbls 
not  to  see  tbat  the  BUte  of  West  Virginia  has 
adopted  a  policy  which  favors  the  forautton  of 
corporations  within  her  borders,  and  pnrsaant 
to  her  laws,  while  the  members  and  officers 
may  be  nonresidents,  and  where  the  principal 
business  ot  tbe  oorporatloa  Is  to  be  performed 
outside  <a  tbe  confines  of  the  State. 

Tbe  agreement  which  was  signed  by  the  cor- 
poators  In  this  case,  and  duly  a^aumicdged 
and  presented  to  the  secretary  of  state  of  West 
Virginia,  dearly  ahomd  that  the  corporators 
were  residents  of  New  York,  and  that  the 
principal  office  of  the  corporatloo  was  to  be  la 
New  York ;  and  the  loferanca  was  a  tiir  one 
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that  tlN  prlodpBl  baMttMi  of  tbe  corporation 
irst  alM  to  bt  conducted  In  New  Tork.  Tbe 
■ecretsr;  of  ttnte,  to  wbom  the  papers  for  the 
orguilsattoD  of  tbe  corporattoo  were  presented, 
waa  compelled  o  pasa  apon  and  decide  the 
qncstlon  wbetbef  they  conformed  to  tbe  lam 
of  Weat  Virginia,  before  he  received  or  filed 
them,  or  skto  tbe  cHtUeate  of  Ineorporafion. 
He  dM  paai  npon  tbe  qaestkm  and  dM  tbere- 
opon  Iflsoe  the  certlflcate  of  Incorporation  un- 
der the  great  seal  of  tbe  State,  and  attested  bj 
blM  oOcial  slgnatDre.  So  far  as  the  laws  of 
West  Virginia  are  concerned.  It  la  plain  tbat 
tbe  corporator!  tberenpoo  became  a  corpora- 
ttoo. and  In  tkat  Stat*  tbe  certlflcate  wae,  1)7 
tbe  lam  tbereof,  erldenee  M  tbe  existence  of 
neb  corporation.  There  was  no  fraud  or 
eraslon  of  the  law  of  Weat  Virginia  tn  thus  be- 
cenlng  Incorporated.  The  references  to  her 
laws  above  made  abow  conclaaiTely  tbat  tbe 
formation  of  corporations  thus  composed,  and 
for  tiw  parpoae  of  dolns  tbelr  principal  bual- 
Beas  outside  tbe  limits  of  tbat  State,  was  con- 
templated In  those  Inwe.  This  corporation  was 
beyODd  all  qoeatlon  legally  Incorporated;  and 
entitled  to  recognition,  In  the  State  of  West 
Virginia.  Unkas,  therefore.  It  can  be  aaM 
tbat  the  acts  of  oar  cltlsens  In  procuring  an  in- 
cerporatlMi  under  tbe  laws  of  West  Virginia 
for  the  purpose  of  doing  business  here  w«re, 
as  matter  of  law;  a  fraud  and  an  evasion  of 
OUT  own  laws;  and  heste  In  confiict  or  Incon- 
■latent  with  our  domestic  policy,  aiich  foreign 
corporation  Is  entitled  to  recognition  and  pro- 
tection in  onr  own  trlbannls.  McrHet  v.  I'aa 
AMfneonI,  Mwpn. 
It  la  niged  that  ancb  acts  are  thus  Inconslst- 
and  In  conflict  with  onr  policy,  beeanse 
cUbwns  of  otir  own  State  are  In  tbat  way  ensr 
Med  to  evade  onr  own  laws  relative  to  borne 
corporations,  and  to  avoid  personal  liability  by 
Incorporating  under  the  laws  of  foreign  States, 
wWeta  may  be  more  faroraUe  to  members  than 
are  our  own  lawa.  I  tbbik,  when  this  elnlm  la 
examined  In  tbe  Ugbt  of  our  own  leglalBtlon, 
It  will  be  MCD  that  tbere  Is  bo  substantial  basis 
for  It  to  rest  upon.  An  examination  of  our 
laws  sbowa  that  It  Is,  and  for  many  years  baa 
beea.  the  policy  of  this  State  to  enlarge  the 
fadlltlcfl  for  tbe  formation  of  corporations, 
fleneral  laws  are'  on  our  statute-book  for  tbe 
ftttaatloa  of  corponMona  of  titaoat  every  ceii> 
flshabla  kind.  a»d  under  aone  one  of  tbem  a 
corporation  of  the  kind  menttoned  In  tbls  cose 
could  readily  be  formed.  The  freedom  from 
peracmat  llabtlitgr  would  be  as  great,  and  could 
be  as  easily  attained,  under  our  own  as  under 
the  laws  of  West  Virginia.  Tbe  security  of 
tbt  creditor  would  not  be  aabatantlally  sreatcr 
hi  tbe  cane  of  the  domcaUe  than  tn  tbat  of  tbe 
foreign  corporation.  In  tbe  latter  the  creditor 
bos  tbe  remedy  by  attachment,  and  he  can  ob- 
tain about  an  eaay  accesa  to  Its  property  as  If 
It  were  domestic  instead  of  foreign.  Tbere  la 
really  notblag  to  evade  by  tecorporatlng  mider 
a  tsnlsB  lAW.  No  barmrol  -resalta  flow  to  a 
<ndit(H-  or  to  the  ensannlty  bare  by  aoeb  In* 
corporation.  Where  tbe  corporation  formed 
tinder  anothw  JucMieCIon  oomea  here  to  do 
InslDeas  of  a  Und  wblcb  we  permit  to  be  done 
by  cerporattona,  and  where  onr  laws  providr 
tot  Incorporatlllg  Individuals  for  tbe  purpose 
«t  doing  tiiat  hvrineM,  It  la  dlfflcult  to  see  bow 
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tbe  terms  "evaston"  and  "fraud"  can  be  prop- 
erly applied  to  acts  of  our  cttlsens  whereby 
they  obtain  Incorporation  In  another  State. 
When  tbey  come  Into  onr  State  to  do  buslneaSr 
they  must  conform  to  onr  laws  relating  to  for- 
tiga  corporations,  and  comply  with  the  terma 
laid  down  1^  ua  aa  eondlttona  of  allowing  tbem 
to  transact  bnslnesa  here.  In  tbe  case  of  many 
kinds  of  eorporatloDB  such  conditions  have  al- 
ready been  Imposed  by  onr  laws ;  and.  If  there- 
be  any  kind  where  none  la  Imposed,  It  Is  con- 
clusive evidence  tbat  up  to  this  time  tbe  Legis- 
lature has  not  thought  It  conducive  to  the  true 
Interests  of  the  State  and  Its  citlxena  to  Impose 
them.  I  do  not  intimate  tbat  It  Is  necessary 
for  a  State  to  e^ressly,  by  statute,  ezclnde- 
foreign  corporations  from  acting  wltbln  Its 
Jurisdiction.  Tbe  policy  of  tbe  State  mny  ex- 
clude them,  and  that  policy  may  be  clearly 
established  by  a  reference  to  the  general  legis- 
lation of  a  State.  I  find  none  such  In  tbe  laws 
of  this  SUte. 

It  baa  been  tuved  that  tbe  easy  way  wbleb 
onr  laws  provide  for  forming  corporations  Is 
Itself  a  reason  why  we  should  not  recognize  as 
a  corporation  those  of  our  own  cltlawns  who- 
have  gone  to  another  State  fOr  the  purpose  of 
Incorporating  themselves  under  tbe  laws  there- 
of,  to  do  boslnesa  In  onr  own  State  as  aurb 
corporatton.  We  think  there  Is  very  little 
force  In  the  argument.  Tbe  public  policy 
which  we  see  In  our  own  State,  as  evidenced, 
by  her  laws  upon  tbe  subject  of  tbe  forma- 
tion of  corporations.  Is  one  wblcb  looka  to  tbelr 
ready  and  eaay  formation  as  a  means  of  trans- 
acting boalnesB  with  an  aecomnlatlon  of  capi- 
tal, and  an  exemption  from  personal  liability 
to  tbe  largest  extent  consistent  with  reasonable 
snpervlfllon  by  the  State,  The  facilities  for  In- 
corporation offered  by  this  State  are  not  the- 
result  of  any  desire  to  promote  tbe  formation 
of  corporations  here  as  against  their  formation 
In  other  States.  Tb^  are  offered  beeanse  of  a 
polky  OB  our  part  wlileta  urges  npon  the  State 
tbe  propriety  of  furnishing  them  as  one  means 
of  controlUog  tbe  bnalness  done  by  tbem,  and 
keeping  It  within  our  iKtrders.  If,  in  any  par- 
ticular cose,  it  is  thought  by  those  Interested 
In  tbe  matter  that  tbe  business  can  be  done  In 
our  own  State  and  by  our  own  eitieens  with 
greater  facility  under  the  form  of  a  foreign 
corporatton  than  under  that  of  a  domestic  one, 
there  Is  no  -pubne  peHcy  which  forbids  Its 
transaction  under  -stich'  form.  The  anpervlston 
of  a  foreign  corporation  by  this  State  may  eas- 
ily be  exercised  by  Impealng  terms  as  a  condi- 
tion ot  permitting  It  to  do  business  here.  Tbi* 
absence  of  any  snch  terms  In  our  legislation 
forms  no  reason  for  ref^ng  to  recognise  the- 
corporatlon.  The  power  rtats  with  the  Legis- 
lature to  say  whether  any,  and,  U  so,  what, 
terms  shall  be  Imposed  upon  such  corporations 
as  a  condition  of  granting  them  permission  to 
do  buainess  here,  l^ae  terms  com  only  1x> 
Imposed  by-  tbe  Legtolatnre ;  and  tn  tbetr  ab- 
s«»ee  onr  coorti  engbt  not,  merdy  on  that  ac- 
coant,  to  refuse  to  recogntee  -a  foreign  corpora- 
tion. 1q  the  absence  of.  IrRtstatlon,  onr  courts 
must  either  refuse  absolutely,  or  eloe  tbey  must 
recognise  the  right  of  such  corporatloup  to 
come  to  this  Stnte  niid  do  bualupss  hero.  Tiio 
courta  cannot  themselves  Impose  terms  or  con- 
ditions. 
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Tlie  case  of  Montgomerj/  t.  Forba,  148  Mass. 
^249,  is  not  necessamy  In  conflict  with  these 
views.  In  that  case,  the  defendaDt,  a  rcsideat 
of  Massacbusetta,  w«nt  to  Kew  Hampshfra. 
and  tbere  executed  and  filed  certaio  papera,  for 
Uie  purpoae  of  formiog  a  corporalion  in  tbat 
Stale,  for  the  reason  tbat  its  tax  laws  were  more 
favomble  than  tboie  of  Massacbusetts,  and  be- 
cause be  desired  to  avoid  personal  responsibil- 
ity. The  whole  business  was  to  continue  to 
be  done  in  Massachusetts,  and  these  steps  were 
taken  in  order  to  avoid  the  laws  of  tbat  State. 
'Ilie  court  held  that  the  defendant  bad  not  bom- 
plied  with  the  terms  of  Uie  New  Hampahire 
Act,  and  bence  had  never  becmne  incorpor- 
ated. There  was  no  tribunal  in  New  Hamp- 
shire to  which  the  papers  in  regard  to  a  pro- 
posed corporation  could  be  submitted,  and 
which  bad  power  to  decide  whether  the  law 
had  been  complied  with,  and,  upon  comp]isoce 
to  toaue  a  certificate  of  fatcorporatlon.  But  all 
persons  filed  tbeir  papers  at  their  peril.  If  the 
question  ever  arose  as  to  a  coinpIian<»  with  the 
law.  It  had  to  ^x  decided  by  comparing  the 
papers  wilh  tbe  Statute,  The  Hassachu^etls 
court  did  that,  and  decided  that  tbe  defendant 
did  not  comply  with  the  New  Hampahire  Stat- 
ute, and  that  no  corporatioo  had  ever  been 
formed.  In  IJiU  v.  Beaeh.  12  N.  J.  Eq.  81,  the 
court  of  chancery  of  New  Jersey,  in  a  proceed- 
ing for  an  accounting,  said  tbat  certain  persona 
who  bad  entered  into  au  agreement  with  a 
view  to  form  a  company  to  do  bustDese  in  New 
Jersey,  and  who  thereupon  undertook  to  form 
themselves  Into  a  corporatioo  under  tbe  Gen- 
eral Act  of  this  State  relative  to  tbe  formation 
ot  manufacturing  corporations,  passed  in  1848. 
and  who  compliol  with  tbe  forms  of  such  Act, 
would  nevertbelcss  not  be  recognized  by  tbe 
courfs  of  New  Jersey  as  a  legally  constituted 
<wrporation.  The  cbancellor  said  tbey  were 
not  a  foreign  corporation,  "for  it  is  perfectly 
maoifeat  upon  Uie  face  of  their  proceedinga 
that  their  attempted  orgaoization  under  tbe 
general  law  of  New  York  respecting  corpora- 
tions was  a  fraud  upon  tbelawsof  tbat  State." 
In  what  respect  it  was  a  fraud  does  not  appear 
unless  it  were  one  because  the  corporators  were 
resldenls  of  New  Jersey,  and  intended  to  do 
businesa  in  that  Slate  under  tbe  New  York  in- 
corporation. From  what  has  already  been 
said,  we  do  not  think  those  facts  make  out  a 
case  for  a  refusal  to  recognize  a  corporation 
legally  constituted  and  exuting  in  tbe  foreign 
Slate. 

We  recognize  conwrationB  formed  by  the 
-citizens  of  a  foreign  State  under  its  laws  for  the 
purpose  of  doing  busfnesa,  among  other  plaoea 
in  our  own  State.  Where  is  the  essential  dif- 
ference between  such  a  corporation  and  one 
legally  incorporated  under  such  foreign  State 
for  the  same  purpc»e,  but  tbe  roembera  of 
which  are  citizens  of  our  own  State?  Whose 
rights  are  Jeopardized  more  In  tbe  case  where 
the  membns  of  tbe  corporation  are  our  own 
citizens  than  where  tbey  an  dtlzens  of  the  for- 
eign State?  What  CBBgbtened  policy  is  vio- 
lated hy  the  recognition  of  the  foreign  corpor- 
ation composed  of  realdentsof  this  State  which 
would  not  also  and  equally  suffer  by  the  rec- 
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ogoitlon  thereof  when  composed  of  nonreai- 
dents?  And  yet.  beyond  all  cavil,  our  policy 
is  to  recognize  the  latter.  Tbe  truth  is,  foreign 
corporations  are  not  properly  to  tie  regarded 
with  BDspicioo,  nor  should  unnecessary  re- 
atrainta  be  imposed  upon  tbeir  doing  buaineas 
in  our  midst.  They  carry  .no  black  flag,  mod 
tbe  policy  of  all  civilized  nations  is  to  grant 
them  recognUion  in  tbeir  courts.  It  seems  to 
me  that  every  reason  which  urges  upon  us  tbe 
recognition  of  forei^  corporations  organized 
with  power  to  do  business  in  our  State,  and  com- 
posed of  citizens  of  tbe  foreign  State,  la  equally 
potent  when  the  foreign  eorporation  la  com- 
posed of  our  own  citizens.  It  has  always  been 
supposed  that  a  Slate  should  at  least  deal  aa 
liberally  with  Its  own  citizens  as  with  those  of 
foreign  Statea  If,  therefore,  we  permit  foreign 
citizens  to  come  within  our  limits  in  the  form 
<rf  a  foreign  corpomtion  o^anized  with  power 
to  do  buaineas  here,  and  recognized  by  us, 
why  riiould  we  not  penult  our  own  citizeoi 
to  avail  themsdves  ot  the  like  privilege?  If 
we  impose  terms  and  conditions  upon  foreign 
corporations,  as  such,  doing  business  here, 
those  same  terms  and  oonuitlona  atiU  and 
equally  apidy  to  a  for^sn  corporation  when 
compMedof  our  own  cluzma.  Why  abould 
they  not  be  placed  at  least  upon  an  equality 
with  tbe  foreign  citizen? 

Tbe  ease  of  Land  Orant  R.AT.  Oo.  v.  Cof- 
feg  Co.  Oomrs. ,  6  Kan.  245.  dmply  holds  tbat  tbe 
courts  of  that  State  will  not  recognize  a  cor- 
poration formed  under  the  laws  of  Pennsyl- 
vania, where  tbe  corporation  is  not  itself  per- 
mitted to  do  business  in  tbe  State  which  grants 
its  charter.  It  was  also  stated  in  the  above 
case  that  tbe  charter.  If  enacted  by  tbe  Eaosaa 
Legislature,  would  have  been  void  aa  contra- 
vening two  constitutional  provisions.  In  such 
a  case  it  would  scarcely  be  expected  tbat  a  for- 
eign State  would  grant  sweater  recognition  and 
priTileM  than  were  aooorded  1^  t&  State  un- 
der which  tbe  corporatttm  was  formed.  It 
might  readily  be  supposed  tbat  no  rule  of  com- 
ity compelled  tbe  recognition  of  a  foreign  cor- 
poration formed  to  do  acts  which  are  proLlb- 
ited  by  the  lawa  of  tbe  State  to  Ita  own  citiEena 
or  corporations.  It  is  upon  tbla  principle  tbat 
Empire  MiUt  v.  6<utoA  Groeerif  Oo.  waa  de- 
cided by  the  Court  of  Appeals  of  Texaa,  and 
reported  In  13  L.  R.  A.  866,  and  to  which  our 
attention  bas  been  called.  The  Legialature  of 
Texas  prohibited  the  operation  of  corporationa 
in  tbat  State  of  the  character  of  the  Iowa  cor- 
poration, and  tbe  court  held  tbat  comity  did 
not  extend  to  the  recognition  of  aoch  a  cwpor^ 
tion  by  the  courts  of  Texas. 

After  a  careful  ezaminatitm  of  the  case,  we 
have  come  to  the  conclusion  that  tlie  defend- 
ants sufficiently  proved  the  existence  of  a  valid 
corporation  under  the  lawa  of  Weat  Virginia, 
and  that  there  was  nothing  in  tbe  other  facta 
proved  which  should  canae  ua  to  refuse  leoog- 
nilion  of  that  corporatioo. 

The  result  is  that  lAs  eemptaint  was  prgperfy 
diamimd,  and  Asjnt^fnunt  to  Mot  tfltet  aneaM 
be  eMmud  iaitheetl$. 

All  concur,  ezoeptno^  J.,  absent. 
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Mental  suffering  alone,  an»ccompajil«d 
by  phTsteal  Injury*  will ,  not  support  mi 
award  of  daouwea  ■galiutB  teletcnphoompaar 
for  mere  negUseat  fiiDure  to  prompdy  ddlver  a 
memge. 

APPEAL  by  defeodant  from  a  judgtoeot  of 
the  Cfrcalt  Coart  t<St  Laiiderdafe  County 
In  favor  of  plalntifZ  in  an  adioD  brougbt  to  re- 
cover damages  for  tbe  alleged  negligent  f^ure 
of  defendant  to  promptly  deliver  a  telegraph 
message.  Reteried. 
Tbe  facts  sufflciently  appear  In  the  opinion. 
Meun.  W.  P.  *  J.  B.  Barria,  for  appel- 
lant: 

Maitat  suffering  b  not  readily  disUnguish- 
able  from  pbysfcai  miffering  and  to  become  an 
element  of  damages  it  must  be  based  on  bodily 
injury  or  the  injury  by  which  it  la  produced 


must  be  attendet)  by  circumstances  pf  malice, 

insult,  or  oppression. 

DorraA  v.  Jllinoit  Cent.  A      68  Hiss.  14. 

The  fact  that  io  Texas,  Tennessee,  and  Ken- 
tucky ik  rule  diPForent  from  the  one  wlilch  pre- 
vails in  this  Slate  Las  been  applied  in  suits  in 
which  telegraph  companies  are  parties  misleads 
some  lawyers  into  the  belief  tbat  a  different  or 
special  rule  applies  in  telegraph  cases.  This 
view  is  not  sound, 

Tbe  rule  in  the  7)orrah  Can.  tupra.  Is  ap- 
plied in  telegraph  cases. 

See  Logan  v.  Western  V.  Teleg.  Co.  84  111.  468 
Westera.  U.  Teleg  Co.  v.  Bamilton.  50  Ind.  185 
Rwt»etl  V.  Western  U.  Teleg.  Co.  S  Dak.  81 S 
C^ctae  V.  Western  U.  Tel^.  Co.  44  Fed.  Rep. 
651;  West  V.  Western  U.  jil^.  Co.  39  Ean.  0» 
T1mnpt(m.  v.  Wettem  U.  mto.  Co.  106  N.  C.' 
549. 

See  also,  on  the  general  subject  of  mental 
anguish  as  element  of  damages— 

Wyvian  v.  Leavitt.  71  Me.  227;  Salina  v. 
Trotper,  27  Kan.  544;  Joeh  v.  Dankwardt,  86 
111.  331;  WaUh  V.  ChietMo,  3f.  dt  St.  P.  R  Co. 
42  Wis.  28;  Bom  v.  DanviUe,  53  Vt.  180,  7 
Am.  &  Eng.  Eocyclop.  Law,  p.  note  S, 
p.  449,  note  S;  Grey,  Communication  by  Tele- 
graphy p.  147. 


norm.— Damaoes  formmua  anguWi  alone iiot  re- 
MNterable. 


Tbe  autiiorltles  bearlnv  upon  tbta  propoBltlon 
have  been  fully  ooUated  in  a  tiot«  to  Western  U. 
Teleg.  Go.  T.  Brown  (Tex.)  2  L.  K.  A.  760.  The  oon- 
duslona  outlined  In  that  case  f  uUf  auataln  the  de- 
cisJon  reached  In  tbe  oase  under  leriew.  See  sen- 
ermJlr  on  tbla  subjeot  Wood'k  Marne,  Dam.  let  Am. 
C(L&4.  note. 

Tbe  aathfwltlesfallr  sustain  the  oonclueloni  ol 
the  priiKslpal  oase  and  hold  that  wliwe  no  physloal 
lojury  Ib  shown,  mere  mental  anguish  Is  not  enti- 
tled to  cooatderstioD  la  estlroatlnfr  the  amount  of 
damace.  Johnsonv. W^nuvo*Co.6Nev.2et: 
Keyea  v.  Klnneapolls  A  St.  L.  B.  Co.  8S  Hlnn.  asOi 
tnooe  v.  Evaoa,  9  Minn.  tOt  IndianapoUs  *  Bt.  L. 
R.  Co.  V.  Btablfla,  63  III.  818:  Hyatt  Adams,  16 
Mich.  ISO:  Wyman  v.  Learltt,  71  He.  227;  Lynoh  v. 
Knlffht,  9  H.  L.  Css.  flSS;  Blake  v.  Uidland  U.  Co.  10 
Aw.  L.  *  Bo.  «8;  BaUna  V.  Trosper,  Sr  Kao.  661. 

It  should  be  home  In  mind,  however,  that  the 
nils  of  daougea  fi  not  the  same  where  the  action  Is 
for  a  brekoh  of  oontraot  as  for  a  tort.  In  the  caee 
of  wronga.  the  jury  are  permitted  to  oondUer  In- 
jory  to  feelings  and  many  other  matters  which 
have  DO  idaee  In  queaUoos  of  damages  ftnr  a  breach 
of  oontraot.  Brown  v.  Chicago,  M.  *  St.  P.  R.  Co. 
H  Wta.3a. 

Tbe  contract  to  marry.  In  wbloh  Injury  to  feel- 
tom  may  be  oongMeied,  nanda,  aooordlng  to  all  tbe 
auaiorltie8,upoa  pecallarand  exceptlonni  grounds. 
But,  'in  aotiooB  for  breaobes  of  oontraot,  the  dam- 
nfeamost  be  snchas  are  oapatrie  of  l>einirapprecla- 
ted  or  estimated.'*  PoUoek,0.  B.  In  Hamlin  v.  Great 
NortiMmB-Ohl  Bnrlst,  *  N.  40B-4U. 

BuAi  ease  of  this  description  must  be  decided  with 
tefenmeetotheolronmstanoes  peouUar  to  It;  but  It 
BMy  be  laid  down  as  a  rule  that  generally  In  actions 
upon  contra ota  no  damages  can  be  given  which 
cannot  be  stated  Speciflcally,  and  that  the  plaintiff 
b  entitled  to  recover  whatever  damages  naturally 
resiitt  from  tha  breach  at  the  oontract.  Init  not 
18L.R.A. 


damagesforthedleappolntmeotofmlndooo&eloned 
by  tbe  tKreach  of  the  oontraot.  Ilttd. 

Tbe  rule  almost  nntformly  laid  down  by  tbe 
oourta  ta  Bngland  and  tbe  United  States  to  the 
effect  that  only  the  pecuniary  loas  sustained  can  be 
compensated  for,  and  that  no  compeueatlon  can  be 
given  for  tbe  mental  antrulsb  or  suffering  of  the 
heirs  or  next  of  kfn  of  the  deceased.  Wo  dte  only 
a  few  of  the  many  authoriUes  tbat  might  be  olted 
on  this  pomt:  SButh.  Dam.  m,  WB.  and  esses;  2 
Borer  Baliroads,  84K,  6U,  S6S.  1167.  and  oases:  8  J^w- 
son,  Ulghta,  Bern,  ft  Pr.  178&.  and  oasee;  8  Wood,  Ball- 
way  lAW,  isas-uttt,  and  oases;  WUUaker'a  Brnti  . 
Neg.  iM,  and  eases:  Wood^  Hayne,  Dam.  7i;  Ouli. 
a  ft  8.  F.  B.  Co.  T.  Levy. »  Tex.  SiS.  IS  Am.  ft  Bog. 
B.  B.  Cas.  W;  Baltimore  ft  O.  K.  Co.  v.  Hauer,  60 
Hd.  m,  12  Am.  ft  Eng.  R.  B.  Cas.  lU;  Lett  v.  St. 
Lawrence  ft  O.  B.  Co.  11  Ont.  App.  1, 21  Am.  ft  Eng. 
B.  B.  Cas.I6&;  Holmes  v.  Oregonft  C.  B.Co.6SawT. 
202;  Donaldson  r.  HisslSBlppI  ft  M.  B.  Co.  18  Iowa, 
880:  Kansas PacB.  Co.  V. Miller,  aColo.M2;  Field, 
Dam.  I  WO. 

She  term  **peeimtonr  low." 

Tbe  word  '^pecuniary''  fn  this  ooooeotion  Is  not 
oonatrued  In  any  very  strict  senm.  and  the  teo~ 
denoy  is  to  still  greater  tit>eratlty.  and  to  Include 
every  element  of  Injury  that  may  be  deemed  to 
have  a  pecuniary  value,  although  this  value  may 
not  be  snsoeptlble  of  positive  proof,  and  can  only 
be  vaguely  estimated.  It  may  Include  the  Ion  of 
nurture,  of  the  Intellectual,  moral,  and  physics] 
training  wfalob  a  mother  only  can  give  to  children. 
Tllley  V.  Hudson  Blver  B.  Co.  iS  N.  T.  287. 

It  may  include  tbe  loss  of  expected  Services  of 
children  who  at  tbe  tinte  of  their  death  are  too 
young  to  render  any  service  (Ihl  v.  Forty-second 
St.  ft  O.  St.  Terry  R.  Co.  47  N.  F.  817).  or  of  children 
or  persons  under  no  tegal  or  moral  obligation  to  ren- 
dereervloe  orsupport.  If  tbe  clroumstaooes  shown 
render  It  probable  ft  will  be  rendered.  Chloego  ft 
N.  W.  B.  Co.  V.  Bayfield,  »T  Mlcb.  206;  UHnois  Cent, 
a  Co.  v.  Barron,  n  U.S.  8  Wall.  »,  18  L.  od.  Ml. 


Digitized  by 


880 


Umiiiiarn  Sufbucb  Coobt. 


Hat, 


When  the  fext- writers  come  to  beat  of  the 
subject  of  menial  aoguish  or  wounded  feelioKs 
as  ao  element  of  damasea  it  la  geoe rally  in 
connection  with  e»mpbry  or  ponitivfl  dam- 
ages. 

See  Held,  Dam.  gg  28, 73;  Bedgw.  Damages, 
p.  854,  note  1;  1  Both.  Dam.  pp.  156,  782.  786; 
Bbeami.  &  Redf.  Neg.;  Qrej,  Communication 
by  Telegraph,  p.  147. 

Mr.  J^wson^  slalementa  Id  "Rights.  Reme- 
dies, and  Practice,"  vol.  4.  g  1970,  that  "in  the 
federal  courts  it  has  been  held  that  a  husband 
may  recover  for  disappointment  and  anguish 
caused  by  bis  being  unable  to  be  present  at  hia 
wife's  dealh-bed  owing  to  tbe  failure  of  the 
company  to  deliver  a  message,"  is  misleadiog 
in  that  It  is  baaed  on  BeoMey  t.  Wutem  U. 
2>leg.  Co.,  89  Fed.  Rep.  181,  which  Is  a  Texas 
case  and  of  no  more  value  than  any  other 
Texas  case. 

See  Chtm  t.  WaAwn  U.  Ttieg.  Co.  44  Fed. 
Bep.  SSI 

The  rule  announced  lo  Dorrah  t.  lUinoU 
Cent.  R.Oo.)a  tbe  rule,  ao  far  as  we  have  been 
able  to  ascertain,  in  England  and  In  the  United 
States,  except  In  Texas,  Kentucky,  and  prob- 
ably in  Tennessee. 

Tbe  Texas  cases  are  coofllctlog  and  It  must 
be  said  that  the  courts  of  that  State  have  aa 
yet  arrived  at  no  satlafaetoiy  or  find  rule. 

4  LawBon,  Rights,  Rem.  &  Pr.  g  1969. 


The  court  In  Tennewee  was  divided  and  we 
submit  that  the  better  leaaon  is  with  the  dis- 
senting judge. 

See  WatUmrA  r.  Weaiern  XT.  SUt/f.  Co.  86 
Tenn.  695. 

Wettern  U.  Tebg,  Oo.  v.  Henderton,  88  Ala. 
SIO,  is  distinguishable. 

Chapman  v.  Weiiem  U.  Teteg.  Oo.  (Ky.)  80 
Am.  &  Eng.  Corp.  Caa.  696,  is  a  clear  depiart- 
ure  and  goes  even  beyond  the  Texas  rule. 

Fright,  the  most  terrible  of  all  mental  dis- 
turbances, is  notacaaseof  action. 

Vidarian  B.  Cbmn.  r.  CovUtu,  L.  R  18 
App.  Can.  338. 

Mental  suffering  can  be  ndtber  proved  nor 
disproved. 

atoux  V.  Beywood.  7  Allen,  118.  See  Whit- 
User's  Smith,  Neg.  p.  483. 

Sutherland,  In  epeaking  of  mental  suffering 
as  legal  damages,  gives  as  an  exception  to  the 
general  rule  the  case  Of  breach  of  marriage 
promise  as  the  case  where  it  is  allowed  in  suiu 
on  oontiacts  (vol.  1.  p.  1S6),  and  f<Hr  all  other 
cases  into  which  it  is  allowed  to  enter,  he  refers 
us  to  cases  of  willful  wrong. 

1  Suth,  Dam.  pp.  782  etteq.,  citing  StowY. 
Heywood,  tupra:  PhiUip$  v.  Boifie,  4  Gray, 
SWiCaUin  v.  Wan,  0  Mass.  218;  Mlldnwen 
w.  Hoar.  124  Mais.  S80. 

There  are  cases  making  an  exception  to  tbe 
geneml  rule  and  extending  tbe  influence  of 


It  may  Include  the  ion  of  tbe  sootety  of  a  near 
relative  (Beeaon  v.  Green  Mountain  Hln.  Co.  S7  Cttl. 
SO',  and  mar  Inclade  damages  for  the  loss  of  the 
ftltber  hy  ohildren  who  are  of  full  age  llvloa  away 
team  tbe  boiDe  of  tbe  deceased  and  supportinff 
themselves.   Lockwood  v.  New  York,  L.  K.  &  W. 

B.  Co.  ae  N.  T.  sea. 

A  dfottaetion  noted. 

Tbe  mental  dlstreM  and  anxiety  wfalob  maybe 
proved  tn  actions  for  personal  iDjuriee  Is  confined 
to  Buch  as  IB  oonneotod  with  tbe  t>odUy  Injury,  and 
is  fairly  and  reasonably  the  plain  conseqnence  of 
such  injury.  The  mental  anKuish,  like  phyaica) 
pain,  to  be  taken  into  oonsldoratlon  tn  such  cases, 
Is  oonflned  to  such  as  Is  endured  by  the  plaintiff  in 
ooDsequenoe  of  a  personal  Injury  to  himself.  S 
TlKMnp.  Neg.  U6B,  nftla  h,  S;  1  Sedgw.  Dam.  7th  ed. 
47,  noU  a:  XSedgw.  Dam.  513, 

BevUwi  of  the  dimeniino  Ovintom. 

It  la  pertioeot  to  note.  In  this  oonneotlon,  that  In 
several  JurtBdloUoos  a  oontrary  rule  obtalna,  and 
thedootrine  of  the  principal  case  Is  repudiated.  The 
supreme  courts  of  Alabama,  Indiana,  Kentucky. 
North  Carolina,  Tennessee  and  Texas  have  disllnot- 
ly  affirmed  the  right  to  recover  damages  against  a 
teleKtaph  company  for  failure  to  transmit  and  du- 
ll vera  meeiage,  where  the  only  element  of  damage 
was  meatnl  anguish,  and  where  there  was  an  entire 
absence  of  either  physical  suffering  or  pecuniary 
loss.  Western  U.  Teleg.  Co.  v.  Henderson,  88  Ala. 
610:  Beeee  v.  Western  U.  Teleg.  Co.  7  L.  R.  A.  &83, 
123  Ind.  fM;  Cbapman  v.  Western  U.  Teleg.  Co. 
(Ky.)  30  Am.  &  Eog.  Corp.  Cas.  tSSS;  Thompson  v. 
Western  V.  Teleg.  107  N.  C  UB;  Young  v.  Western 
V.  Teleg.  Co.  9  L.  R.  A.  eea.  107  N.  C.  370;  Thompsoo 
V.  Western  (J.  Teleg.  Co.  lOS  N.  C.  6tf;  Wadawortfa 
V.  Wes^rn  TJ.  Teleg.  Co.  86  Tenn.  690;  Stuart  v. 
Western  U.  Teleg.  Co.  66  Tez.  660;  Gulf,  C.  &  S. 
F.  U,  Co.  T.  WllBOQ,  60  Tez.  730;  Western  U.  Telog. 
Co.  v.  Cooper,  1  L.  B.  A.  73B.  71  Tex,  B07;  Western 
U.  Teleg.  Oo.  v.  Broeaehe.  IS  Tex.  664;  Western  CT. 
Teleg.  Co.  v.  Simpson,  TSTez.  4S8;  Weeteru  U.  Teleg. 

13  L.  a  A. 


Oo.  Adams,  6  L.  K.  A.  844, 7STex.  BU;  Bea^  V. 
Western  U.  Tdeg.  Co. «  Fed.  B«p.  18L 

And  In  Lanon  v.Chase,  ntrt  reported.  It  Is  saM  that 
where  a  wrongful  act  constitutes  an  Infringement 
of  a  legal  right,  mental  suffering  may  be  t^overed 
for  If  It  Is  tbe  direct,  proximate  and  natuial  result 
of  Che  wrongful  act. 

Mental  onautA  not  eowiatred  fn  actiont  for  tnjvflet 
ooiofno  death. 

Mental  autTeriug  and  loss  of  Bodety  are  not  gen- 
erally elements  of  damages  la  an  action  for  lo- 
JnrlM  oansfaff  desth.  LitUeBook*  Ft.  B.IL  Co.t. 
Barker, 88  Ark.  NO;  Katnas'PBe.  B.  Oo^  v.MUIer.S 
Colo.  44S;  Donaldson  v.  Hfsstalppl  AM.  R.  Co.  IS 
Iowa.  880;  Chicago,  B.  *  Q.  R.  Oo.  V.  Harwood.  SI 
ni.  60;  NaahvUle  ft  C  B.  Oo.  v.  Stevens,  9  Beisk.  IK 
Stale  V.  BalUraote  ft  O.  B.  Oo.  M  Hd.  M;  Ohio  ft  H. 
R.  Co.  V.  Tlndall,  18  Ind.  806;  Paulmler  v.  Erie  R. 
Oo.  81  N.  J.  L.  lU:  Huntingdon  ft  a  T.  R.  Oo.  v. 
Decker,  84  Pa.  419:  Hartford  Cbunty  ComrB.  v. 
HamUton.  SO  Md.  840;  KeBler  v.  Smith,  66  N.  C.  IM; 
MarcAi  T.  Walker,  48  Tez.  Sn;  Bontbem  Cotton 
Preesft  Xfg.  Co.  T.  Bradler,  «  «sx.  889;  Bndy  v. 
Chicago,  4  Btn.  418;  Needhaan  v.  Grand  Trnnk  tL 
Go.  88  Tt.  M;  WhlUakerl  Bmltta.  Neg.  04.  note. 

And  nelttor  tbepalnaad  anStotBg  of  the  deeeaaed 
nor  tbe  grief  and  wounded  feetiaga  of  his  surviv- 
ing relatives  can  be  talMD  Into  aooount  In  the  esti- 
mate of  damages.  But  as  a  ri)^.  of  aotlon  to  (IvsD 
whenever  the  Injured  person,  had  he  lived,  could 
have  maintained  an  action,  at  least  nominal  dam- 
ages may  be  recovered.  8  Suth.  Dam.  282,  citing 
BUke  V.  Midland  R.  Oo.  18  a  98;  Wfaitlord  v. 
Panama  H.  Co.  S8  N.  Y.  4«Bt  CUeveland  ft  P.  R.  Ox 
v.  Rowan.  66  Pa.  818;  Writer  v.  Northern  B.  Co.  88 
N.  J.  L.  188;  Taylor  v.  Western.  Pac  B.  Ca  Ifi  Ok). 
333;  Caatello  v.  Ludwehr,  86  Wis.  EiS2;  Ohioft  M.  B- 
Co.  v.  Tlndall.  13  Ind.  860;  Chicago  ft  B.  L  B.  Go.  v. 
Morris,  SQ  lU.  400;  Chicago,  B.  ft  Q.  B.  Co.  v.  Bar- 
wood,  80  HI.  68;  I'ym  v.  Oteat  Northern  R.  Co.  4 
Best  ft  S.  396;  Chicago  v.  Soholten,  75  111.  468; 
Johnston  v.  Cleveland  ft  OIL  R.  Co.  7  Ohio  St  S3I. 
See  uot«  to  Western  U.  Teleg.  Co.  v.  Browa 
iTexJ2L.B.  A.  I88i  Chicago  v.  McLean  (UL) 8 1» 
B.  A.  78&  F.8.  B. 
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moiisl  suffering  on  tbe  wnoant  of  damaMS  to 
loBtaDcea  of  bodily  hurt  not  occasions  by 
irillf u1  wTODg  where  the  suflerisg  springs  from 
tbe  hurt. 

See  Sedgv.  Dam.  p.  145,  note  1. 

Mr.  W(>ods*  note  to  Mayne  od  Damages,  pp. 
78.  li,  conlaina  a  very  clear  and  accurate  state- 
meat  of  the  coodftioD  of  tbe  law. 

Dorrah  v.  lUiaoU  Cent.  R.  Co.  ^  Miss.  17; 
Wfman  t.  Leavitt,  71  Me.  227;  Bovee  v.  Dan- 
taie.  58  Vt.  190:  Canning  v.  WiUiarngtoim,  1 
CimK  451;  lndianapoIi$  A  St.  L.  R.  Co.  v. 
Stablti,  62  III.  813;  Trigg  v.  8t  Loui»,  K.  C.  ds 
N.  R.  Co.  74  Mo.  147;  Johnton  v.  WelU,  Fargo 
6Co.  ^  Ner.  S24:  BumU  r.  Wettern  U. 
Tdea.  Co.  8  Dak.  816:  Grey,  Communication 
In  Telegraph,  p.  147;  Ovsen  v.  Benman,  1 
Walts  &  S.  548. 

Xetm.  WitherapooB  *  Witherspooa 
ftff  appellee. 

Cooper.      dellTered  tbe  (^oion  of  the 

court: 

A  telegram  was  sent  from  Cbattanooffa, 
T«no.,  to  the  plaiotifF,  wbo  resides  ai  Metfdi- 
an,  informing  him  of  tbe  deatb  of  bis  brother, 
BDd  tbe  time  and  place  at  which  be  would  be 
Iniried.  If  this  dispatch  bad  beep  seasonably 
delirered,  tbe  plaiotiff  could  and  would  have 
attended  the  burial.  By  negligence  of  (he 
s^nt  of  the  defendant  Company  at  Meridian, 
it  was  not  delivered  until  after  tbe  last  train 
bad  left  Meridlao  for  Chattanooga,  by  wbicb 
tbe  plaintiff  could  have  traveled  to  attend  tbe 
foneral  services.  This  suit  was  brought  to  re- 
cnver  tbe  damages  sustained  by  tbe  pUintiff  by 
leason  of  tbe  non-delivery  of  the  memage.  Tbe 
facts  are  undisputed.  Tbey  are  that  tbe  mea- 
aage  was  sent  and  ita  transmiuion  paid  for  by 
the  sender;  tbat  it  was  by  tbe  negligence  of  tbe 
wcent  not  delivered ;  tbat  tbe  plaintiff  sustained 
no  pecunian  loes,  his  damages  being  merely 
nominal,  unuas  be  is  entitled  to  recover  for  the 
diiBppointment  of  not  bebig  informed  of  tbe 
death  of  bis  brother  In  time  to  attend  bis 
borial.  The  court  below  instructed  tbe  jury 
tlttt  the  plaintiff  was  entitled  to  recover  as 
coii]i>ensation  damages  for  tbe  mental  suffering 
nutained  by  him  by  reason  of  being  derived 

tbe  privilefre  of  attending  the  funeral  of  bis 
btotlier,  it  being  conceded  that  no  such  negli- 
KCDoe  WH  showii  as  would  warrant  tbe  Infilc- 
tion  of  pusitive  dama^  Tbe  lory  rrtumed 
s  rerdlct  for  9800,  and  from  a  judgment  there- 
on the  defendant  appeals.  It  thus  appears  that 
tbe  siogie  question  presented  is  wbetber,  under 
tbe  circnmstaoces  named,  damages  for  mental 
Nfferiog  may  be  recovered.  It  is  immaterial, 
lathe  detennlnatitn  of  the  auestioo  involved, 
whether  tbe  action  be  oonaraered  as  one  for 
the  breach  of  tbe  contract  to  transmit  and  de- 
liver tbe  messag^  or  as  an  action  on  the  case 
for  tbe  tort  in  failing  to  perform  tbe  duty  de- 
rived on  the  telegraph  company  under  the 
eootract.  Tbe  substance  and  nature  of  the  de- 
noltandthe  consequent  injury  are  the  same 
in  eitber  view,  and,  in  the  absence  of  circum- 
Muioes  warranting  tbe  fanposition  of  punit<Mry 
wnages.  tbe  measure  of  aamages  must  be  the 
wne,  whatever  be  tbe  form  of  tbe  action. 
We  have  given  to  tbe  investigation  of  tbe  ques- 
wm  that  consideration  which  Its  importance 
danands,  and,  though  (he  right  of  tbe  plaintiff 
1SL.&A. 


to  recover  the  damans  awarded  !n  this  case 
finds  support  la  tbe  decisions  of  several  of  tbe 
Stales,  we  are  unwilling  to  depart  from  tbe 
long-established  and  almost  universal  rule  of 
law  that  no  action  lies  for  tbe  recovery  of  dam- 
ages for  mere  mental  suffering,  disconnected 
from  ptayrical  injnnr,  and  not  the  result  of  tbe 
willful  wrong  of  tbe  defendant.  Tbat  such 
damages  are  recoverable  in  actions  for  breach 
of  coDiract  of  marriage  is  well  settled;  but  it 
is  equally  true  tbat  until  recent  years  tbie  ac- 
tion stood  as  tbe  marked  and  single  exception 
in  wbicb  such  damages  were  recoverable  in 
actions  for  breach  of  contract.  This  action, 
though  in  form  one  for  tbe  breach  of  contrtict, 
partakes  in  several  features  of  tbe  cbarucleris- 
tics  of  an  action  for  tbe  willful  tort,  and,' 
though  tbedamafces  recoverable  by  the  plaintiff 
for  mental  suffering  are  spoken  of  as  compen- 
satory, tbe  fervent  languuge  of  tbe  courts  in- 
dicates bow  shadowy  is  tbe  line  tiiat  separates 
them  from  those  strictly  punitory,  Harriton 
T.  18  Alhm,  144:  ICvrU  v.  fi-aak,  76 

Ind.  505;  Ih»-n  v.  Knapp,  42  N.  T.  476; 
Jokneon  v.  Jenkim.  24  N,  T.  352;  Qfri/eli  v. 
Golbaugh,  1  N.  J.  U  77. 

So  much,  indeed,  does  tbe  motive  of  the  de- 
fendant enter  into  tlie  question  of  damages  tbat 
int/nknasR  v.  Jenkins  be  was  permitted  togive 
in  evidence,  in  mitigation  of  damages,  tbe  fact 
that  he  refused  to  consummate  the  marriage 
because  of  tbe  settled  opposition  of  bis  mother, 
wbo  was  in  infirm  health.  Some  of  tbe  text- 
writers  upon  tbe  subject  of  damages,  notably 
Sutherland^  (vol.  1.  p.  150,)  assuming  that 
tbe  action  for  breach  of  contract  of  mar- 
riage is  not  of  an  exertional  character,  accept 
tbe  measure  of  damages  therein  applied  as  ap- 
propriate in  all  actions  for  breach  of  contract 
where  the  losses  sustained  are  not,  by  reason 
of  the  nature  of  the  transaction,  of  a  pecuniary 
nature.  Tbe  anthoritiea  cited  by  Sutherland 
other  than  those  in  actions  for  breach  of  con- 
tract Of  marriage  are  JJobb$  v.  Lemloa  <£  3.  W. 
R.Co.  L.  R.  10  Q.  a  111;  Ward  v.  Smith,  U 
Price,  19;  WUUama  v.  Vaniermt,  SS  N.  T. 
317,  and  Jones  v.  The  Cortea,  17  Cal.  487.  Tbe 
first  of  these  cases  decides  only  tbat  a  passen- 
ger wbo,  with  his  wife  and  two  small  children, 
were  negligently  disembarked  by  a  railway  at 
a  point  fcur  miles  from  his  deaUnation,  on  a 
raioy  night,  might  recover  for  the  inconven- 
ience of  having  to  walk  that  distance,  he  being 
unable  to  secure  a  conveyance.  In  Ward  v. 
Smith  the  damages  recovered  were  for  a  pecu- 
niary loss.  Jonet  v.  TTie  Gorte»  was  a  case  of 
willful  wrong  and  fraud.  In  Williamtv.  Van- 
derbiit.  which  was  an  action  of  tort  for  breach 
of  duty,  tbe  defendant  had  agreed  to  trans^rt 
the  plaiotifr  from  New  York  to  Ban  Francisco 
via  Nicaragua.  The  defendnat's  vessel,  sail- 
ing from  the  Isthmus  to  San  Francisco,  was 
lort  at  sea,  and  he  negligently  omitted  to  sup- 
ply transportation  ovn  that  part  of  tbe  journey. 
The  result  was  that  the  plaintiff  was  exposed 
to  disease  peculiar  to  the  Isthmus,  which  be 
contracted,  and  was  eventually  compelled  to 
return  to  New  York.  It  was  held  tbat  the 
plaintiff  was  entitled  to  recover  for  loss  of 
time  occasioned  b^  and  expenses  of  bis  sick- 
ness; the  court  saying:  "If  one  of  plaintiff's 
limbs  had  been  broken,  tbrousdi  tbe  careless- 
ness of  tiie  agents  or  swvants  of  the  defendant 
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It  fa  Betded  that  lie  conM  lutTe  recoTered  the 
pxpenses  of  Uie  sickness  occnsioned  tberebr, 
and  for  the  consequent  loss  of  time,  and  also 
compensation  for  toe  bodily  pain  and  sofferiog 
canaed  by  such  breaking  of  the  limb.  The 
principle  on  which  a  recoveiy,  in  »uch  case,  fs 
allowed  for  bodily  pain  and  Buffering,  loss  of 
time  and  expenses.  snstBinstherecorery  In  this 
case  for  the  plalntifTs  loss  of  time  sad  loss  of 
health,  and  his  expenses  daring  his  sickness." 
It  is  upon  ihe  siiggeBliona  of  tbe  text-writers, 
supported  by  RUthorities  which  have  been  given 
a  strained  construction,  and  upon  a  misappll- 
caiioo  of  Uie  rule  that  damages  for  a  breach  of 
contract  are  commensurate  with  the  Injun 
contemplated  by  tbe  parties,  that  some  courts 
in  recent  years  have  decided  that  menial  pain 
and  anguish,  disconnected  from  physical  In- 
jury, furnish  a  substantive  cause  of  action  for 
which  recovery  may  be  bad. 

Tbe  prindpie  of  limitation  applied  by  the 
courts  in  cases  invoWIng  pecunlaiy  loss,  for 
the  necessary  protection  of  defendants  againtd 
ruin  by  the  tnnicttoD  of  speculative  and  remote 
damages,  has  been  perverted,  and  accepted  as 
the  standard  of  measurement  of  damages  In  a 
class  of  cases  In  which  tbe  sole  injury  susiained 
is  confessedly  Incapable  of  compensation,  and 
in  which  any  damages  awarded  must,  from  the 
nature  of  tbiogs,  be  purely  speculative  and  un- 
certain. In  1881,  in  tbe  case  of  Bo  BOe 
Watem  XT.  7Hm.  €o,  55  Tex.  808,  the  Su- 

!)reme  Court  of  Texas,  relying  upon  tbe  autbor- 
ty  of  two  previous  decisions  In  that  State 
{tlayt  V.  Boution  A  Q.  if.  R.  (h.  46  Tex.  279, 
and  Houston  dt  O.  N.  R.  Oo.  v.  Randall.  60 
Tex.  261)  In  one  of  which  an  assault  and  bn^ 
teiy  bad  been  committed  on  tbe  pasKUger,  and 
in  the  other  serious  and  permanent  physical  In- 
jury had  been  suffered,  for  which  damnges  for 
mental  pain  and  anguish  bad  been  allowed, 
and  upon  a  suggestioD  In  the  text  of  Hhearman 
&.  Redfield  on  Nesligenre,  unsupported  by  any 
ttulbority,  decided  that  the  sendee  of  a  message 
might  recover  from  the  company,  as  compen- 
satury  damages,  for  mental  suffering  caused 
by  its  failure  to  promptly  deliver  a  mes»«age 
which  announced  to  him  tbe  death  of  bis 
mother,  by  reason  of  which  default  he  wnn  not 
informed  of  her  death  and  failed  to  attend  ber 
fnneral.  This  decision  has  been  since  over- 
ruled, upon  a  subordinate  point,  "but  tbe  gen- 
eral proposition  thereby  established,  that  men- 
tal suffering,  disconnected  from  pbysidnl  in- 
Jury,  may  be  compensated  for  In  actions  for 
Ivcach  of  contract,  has  been  since  repeatedly 
reaffirmed.  Gulf,  C.  d  8.  F.  R.  Co.  v.  Ijypy, 
59  Tex.  642,  6«8;  fituart  v.  Wntem  U.  Teleg. 
Co.  66  Tex.  580;  McAOen  v.  Wettern  U.  Teleg. 
Co.  70  T^x.  348;  Wat^n  JJ.  TeUg.  Co.  v. 
Ooeper,  71  Tex.  607, 1  L.  R  A.  788:  Loper  t. 
Wegtern  V.  Trfej?.  fto.  70  Tex.  689:  Wwftfm  U. 
Teieff.  Co.  y.  Simpson,  78  Tex.  439;  Wegtmi  V. 
Tetrg.  Oo.  v.  ^rfflnw,  75  Tex.  637,  6  L.  R.  A. 
844;  Watern  U.  Teleg.  Co.  v.  Feeglen,  75  Tex. 
587;  Weatern  V.  Te^.  Co.  v.  Moore,  76  Tex. 
6T;  WaUm  U.  TWw.  Co.  v.  BroeKhe.  72  Tex. 
651. 

The  coarta  of  Alabama,  Tennessee,  Indlnna 
and  Kentucky  have  followed  the  Supreme 
Court  of  Texys,  rtlying  upon  tbe  decisions 
above  noted  as  anthorny.  Waitmt  V.  TH^.  0>. 
V.  Hen<ltr$on,  89  Ala.  (HO;  Wa^twrtX Wett- 

13  U  R.  A. 


mi  17.  TUeg.  Oo.  80  T^nn.  AM!;  Beeoe  t.  Wett- 
ern U.  nieg.  Oo.  188  Ihd.  899,  7  L.  R  A.  968; 
Chapmany.  Wetttrn  V,  Teleg.  Go.  (Ky.)  80  Am. 
&  Eng.  Corp.  Cas.  686.  These  cases,  so  far  as 
we  have  been  able  to  discover,  rest  upon  the 
authority  of  each  other,  finding  no  support  In 
the  decialons  of  tbe  otber  States  nor  those  of 
England. 

Is  actions  for  tnjnrlei  sostalned  by  the  n^- 

ligence  of  the  defendant,  where  serious  bodi^ 
barm  has  resulted,  the  generally  accepted  rule 
is  that  tbe  jury  may,  and  since  it  is  impossible 
to  draw  the  line  between  physical  pain  and 
mental  suffering  In  such  Instances,  must,  g^ve 
damages  for  botb.  Expressions  used  the 
courts  as  argument  or  illustration  in  those 
cases,  in  which  damages  for  mental  suffering 
are  recoverable  because  such  suffering  is  de- 
clared to  be  inseparable  from  physical  pnin 
and  injury,  have  been  seized  upon  as  sostaln- 
ing  a  right  of  action  for  mental  suffering  aloue, 
or  for  such  suffering  coupled  with  tbe  ripht  In 
theptaintifftomerelynomlnaldamages.  Dam- 
ages for  mental  suffering  have  been  very  gene- 
Tally  allowed  In  three  classes  of  cases:  (1) 
Where,  by  the  merely  negligent  act  of  the  de- 
fendant, physical  Injury  has  been  sustnlned; 
and  In  this  class  of  cases  they  are  compensa- 
tory, and  the  reason  given  for  their  allowance 
by  ^1  the  courts  is  that  tbe  one  cannot  be  sepa- 
rated from  the  otber.  (8)  In  actions  for  breach 
of  contract  of  marriage.  (8)  In  cases  of  will- 
ful wrong,  especially  those  attectlne  tbe  liberty, 
character,  reputation,  personal  security,  or  do- 
niesUc  retfltlons  of  the  injured  party.  The 
decisions  In  Texas,  Tennessee.  Kentucky,  In- 
diana, and  Alabama  rest  upon  arguments  and 
HhistralloDS  drawn  from  cases  of  one  or  the 
otber  of  these  dasaes.  or  upon  tbe  geneml 
proposition  that  damages  must  In  aH  cases  be 
commensurate  with  the  Injury  sustained  to  the 
extent  that  they  were  in  tbe  contemplation  of 
the  parties  to  a  contract,  or  should  have  befu 
foreseen  as  the  probable  consequences  of  hln 
conduct  by  tbe  negligent  defendant.  Tbesc 
decisions  are  not  in  our  opinion  susiained  by 
any  of  the  analogies  by  which  they  are  snugbt 
to  be  supported.  These  cases  are  totally  dif- 
ferent front  those  in  which  damages  for  meu 
lal  suffering  have  been  allowed,  and  It  \%  nota- 
ble that  In  no  one  of  them  is  there  a  cHation  of 
a  single  case,  decided  prioi"  to  the  Ca^t  ef  S»- 
Relte,  m  which  an  action  for  breach  of  con- 
tract <except  actions  fw  breech  of  contract  of 
marriitge).  or  in  an  action  on  tbe  case  for  in- 
juries resullingfrom  mere  negligence.  d*mairfr« 
were  allowed  for  mental  pain  disconnected 
from  physical  injury.  There  is  an  abaence  of 
authority  upon  the  direct  question  of  therifibt 
of  recovery  for  mere  grief  or  dltmppointmeot. 
probably  for  tbe  reason  that  prior  to  tbe 
IMie  Cam  the  bar  had  not  entertained  tbe  view 
that  an  action  therefor  could  be  inalntained. 
hut  there  are  several  cases  In  which  respoBsi 
bllity  for  mental  disturbance  by  reason  of 
fright  has  been  considered.  It  has  been  held 
that  fright  attending  im  accident,  resnltiog 
from  negligence  by  which  bodily  injury  wss 
sustained,  was  properly  considered  by  the  jurv 
In  swardine  damages.  Beger  v.  BarkhatnMed. 
23  Conn.  290:  Ma»&rrav.  Warren.  870onD.  898; 
Cooper  V.  MHtltne,  80  Oa.  146;  Canning  T. 
WiUiamttown,  1  Gush.  491.  Bat  where  there 
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is  90  bodily  Injuty  damages  for  fright  should 
not  be  eiven.  Canning  v.  WiHiamatotBn,  tupra; 
Vittotian  R.  Camrt.  v.  Gmdtat,  h.  R.  13  App. 
Caa.  222;  Wifman  v.  Leatitt,  71  Me.  227;  Z^/icA 
T.  Knight.  9  H.  L.  Caa.  677.  608. 

Id  Pimmingtan  t.  Smithen,  S  Car.  &  P. 
292.  the  plaintiff  sned  to  recover  for  iajuries 
Inflicted  upoD  his  minor  son  and  servant  by 
llie  negligence  of  the  defendant,  and  claimed 
compensation  for  the  injury  to  his  parental 
feelings,  but  the  claim  was  rejected.  We  are 
not  disposed  to  depart  from  what  we  consider 
ihe  old  and  settled  principles  of  law,  nor  to 
follow  the  few  courts  in  which  the  new  rule 
has  been  announced.  The  difficulty  of  apply-  • 
fng  any  measure  of  damages  for  boidily  inlnry 
is  UDivereatly  recognized  and  commented  on 
by  the  courts.  But  in  that  class  of  cases  de- 
mands for  simulated  or  Imaginary  injuries  are 
leas  likely  to  be  made  than  will  lie  those  in 
suits  for  mental  pain  alone.  No  one  but  the 
|4aiDtiff  can  know  whether  he  really  suffers 
any  mental  disturbance,  and  Its  extent  and  se- 
rerity  most  depend  upon  his  own  mental 
peculiarity.  In  the  nature  of  things,  money 
csn  neither  palliate  nor  oompensate  the  injury 
he  has  sustained.  "Mental  pain  and  anxiely 
the  law  cannot  value,  and  does  not  pretend  to 
redress,  when  the  unlawful  act  complained  of 
causes  thai  alone."  Lgneh  v.  Knight,  9  H.  L. 
Caa.  577. 

The  Ta|rfd  multiplication  of  cases  of  this 
character  ui  the  Sttde  of  Texas  since  the  Gate 
of  So  ReUe  indicates,  to  some  extent,  the  field 
of  speculative  litigation  opened  up  by  that  de- 
cision. The  coaraeof  def^alon  shows  how  dif- 
ficult ibe  subject  is  of  control.  In  So  BM^» 
Com  it  was  held  that  tbe  sendee  of  the  unde- 
livered message,  who  had  paid  nothing  for  lis 
Iraosraission,  might  recover  for  tbe  menial  suF- 
feringflovingfromltsnon-delivery.  In 
C.  A  S.  F.  S.  Co.  v.  Levff,  59  Tex.  564,  that 
case  was  overruled,  in  so  far  as  tbe  right  of  ac- 
tion was  recognized  in  the  sendee,  and  it  was 
held  that  only  the  person  entering  into  tbe  con- 
tract witb  toe  company  might  sue.  But  in 
Walera  V.  TeUg.  Co.  v.  Cooper,  71  Tex.  507, 
where  the  husband  had  sent  the  dispatch  call- 
ing a  physiclao  to  attend  his  wife  in  her  con- 
finement, it  was  held  that  tbe  husband  (ibe 
sender  of  the  message)  could  not  recover  for 
bis  mental  suffering  caused  by  Uifl  negligence 
of  tlie  company  in  failing  to  deliver  Uie  mes- 
■age.  but  that,  auing  in  nght  of  bis  wife  (who 
Was  not  a  party  to  tne  contract  witb  the  com- 
p>By).  be  might  recovn.for  her  mental  suffer- 
ing. It  is  held  in  that  State  that  tbe  telegraph 
company  most  be  informed,  either  by  tbe  face 
of  tbe  message  or  by  extraneous  notice,  of  the 
relalionabip  of  tbe  parties  and  the  purport  of 
tbe  message,  to  warrant  the  recovery  of  dam- 
ages for  mental  suffering.  It  has  been  decided 
that  this  dispatch  did  not  aufllciently  indicate 
ML.RA..  ' 


these  facts,  "Willie  died  yesterday  at  six 
o'clock;  will  be  buried  at  Marshal),  Buoday 
evening"  { lP'rt(em  U.  Teleg.  Co.  v.  Brown,  71 
Tex.  723),  while  Ihe  following  one  did,  "Billy 
is  very  low;  come  atonce"  (Watern  iT".  Teley. 
Co.  T.  Moore,  78  Tex.  66).  And  a  distinction 
seems  to  be  drawn  between  the  negligence  of 
falling  to  deliver  a  dispatch  wbidi  causes  men- 
tal pain  and  suffering  and  failing  to  deliver 
one  wbicb,  if  delivered,  would  relieve  such  suf- 
fering. 

In  Bovi^l  V.  We^em  U.  Tdtg,  Q>.,  76  Tex.  26, 
the  plaintiff  and  bis  wife  bad  received  informa- 
tion of  tbe  dangerous  illness  of  her  mother. 
Subsequently  a  dispatch  was  sent  containing 
information  of  tbe  mother's  improved  condi- 
tion. This  dispatch  the  company  failed  to  de- 
liver. Suit  was  brought,  bat  recovery  was 
denied,  the  court  saying:  "Tbe  demurrer  was 
properly  sustained.  The  damage  here  com- 
plained of  was  the  mere  continued  anxiety 
caused  by  tbe  failure  promptiv  to  deliver  tbe 
message.  Some  kind  of  unpleasant  emotion 
in  the  mind  of  the  injured  party  Is  probably 
tbe  result  of  a  breach  of  contract  in  most  cases. 
But  tbe  cases  are  rare  in  which  such  emotion 
can  be  held  to  be  an  element  of  tbe  damages 
resulting  from  the  breach.  For  injury  to  feel- 
ings in  such  cases,  the  courts  cannot  give  re- 
dress. Any  other  rule  would  result  in  mtoler- 
abte  liligauon."  Tbe  manifest  effect  of  tbia 
decision  is  to  deny  to  a  party  injured  redress 
for  mental  suffering  cuntemplat«l  by  the  par- 
lies to  tbe  contract  as  the  probable  consequence 
of  its  breach.  The  distinction  drawn  by  the 
court  is  so  unsubstantial  that  It  was  evidentiy 
resorted  to  for  tbe  purpose  of  obstracUog  tbe 
tide  of  "intolerable  litigation"  flowing  from  tbe 
decisions  following  the  So  Belie  (kiae.  Ken- 
tucky, Tennessee,  Indiana  and  Alabama  have 
but  recently  established  the  rule,  the  dangers 
and  difficulties  of  which  are  becoming  apparent 
iu  Texas.  The  "intolerable  Htigaliou"  invited 
and  appearing  in  Texas  has  not  yet  fairly  com- 
mencea  In  those  States.  It  will,  however,  ap- 
pear in  due  time,  and  tbe  courts  will  lie  forced 
to  resort  to  refined  limitations,  as  Texas  has 
done,  to  restrict  it.  We  prefer  the  safety  af- 
forded by  tbe.cmservatism  of  the  old  law.  as 
we  understand  it  to  be,  and  are  of  opinion  that 
no  recovery  for  mental  suffering  can  be  had 
under  the  circumstances  of  this  caae.  Dorrah 
V.  Illimit  Cent.  B.  Co.  65  Miss.  14;  Sn't'na  v. 
Trooper,  27  Kan.  544;  WfH  v.  Western  U. 
Teleg.  Go.  80  Kan.  98;  RumU  v.  We9terii  U. 
Teltg.  Co.  8  Dak.  816;  Wyman  v.  Leavitt,  71 
Me.  227;  Lpnch  v.  Knight.  9  H.  L.  Cas.  577; 
Victorian  R.  Gomra.  v.  VotUtaa,  L.  R.  13  App. 
Cas.  222;  IndianapoU$  db  8L  L.  B.  Go.  v. 
StaUet,  62  III.  818;  Johnton,  v.  WOle,  f^rgo  d 
Go.  6  Nev.  234;  9  Gieenl.  Bv.  g  268;  Wood's 
Mavne,  Dam.  78. 

Isevereed  and  remanded. 
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Falsely  pabllshing  that  a  penon  li  n  **io- 

aretalaC"  la  libelous. 

(October  SI,  IflVL) 

APPEAL  bjrplaintiCf  froma  judemeot  of  tbe 
Appellate  Court,  First  District,  atSroaiog  a 
judKtneot  of  tbe  Circuit  Court  for  Cook  County 
sostaioiag  a  demurrer  to  tbe  complaiot  In  so 
action  brouf^t  to  recover  dunagea  for  tbe  al- 
leged publication  of  a  libeL  Bnened. 
Tbe  caae8nfficieDt|y  appears  in  tbe  opinion. 
Me»r8.  Jones  &Lask  for  appellant. 
Mr.  John  J.  BLnlokerboeker  for  appellee. 

Per  Cnrlamt 

Tbe  demurrer  admits  aTl  such  facts  alle^ 
In  tbe  declaration  as  arc  well  pleaded.  €k)uld, 
Fl.  cbop.  9.  §  4.  Tbe  declaration  bere  alleges 
vriib  sufflcient  legal  precision,  tbat  tbe  defend- 
ant  falsely  and  maliciotisly  publlsbed  of  tbe 

ftlatnllff  language,  wbich  is  literally  transcribed 
a  tbe  declaration,  cbargiog  ibat  tbe  plaintifF 
Is  an  "ttiiflrcbist,"  An  "anarchist"  is  defined 
by  Webster  to  \x:  "An  annrch;  one  wbo  ex- 
cites revolt,  or  promotes  disorder  in  a  Bfate," 
and  this  we  aosume  to  be  a  sufllciently  accurate 
definition  of  tbe  word.  It  is,  moreoTer,  bere 
alleged  tbat,  at  ^  time  md  place  of  tbe  pub- 
lication complained  of,  it  was  commonly  un- 
derstood and  believed  tbat  "tbe  doctrines, 
opinions,  beliefs,  teaeblnpH,  and  tenets  of  said 
cIhss,  partf,  oraect  called  'Anarcbists,'  as  afore- 
said, and  of  tbe  persona  composing  said  class, 
party,  or  sect.  Is  tbat  tbe  law  and  order  of  so^ 
cie^  tben,  and  ever  since  then,  and  now,  ex- 
isting should  be  overtbrown  by  rerolution  and 
force."  It  cannot  therefore  be  correctly  said 
that  this  is  no  more  tban  charging  tbe  plaintiff 
wilb  being  a  member  of  a  certain  political  par- 
ty: for  anarchy,  being  tbe  enemy  of  all  gov- 
ernmenu,  is  neceMnly  the  reverse  of  ia  polHI- 
«al  party,  which  Is  alwaya  In  rapport  aome 
fonn  of  goremmeDt,  and,  profe«edly,  of  that 
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which  la  the  beat.  It  seems  to  hare  been  as- 
sumed, in  tbe  courts  below,that  it  \%  not  libelous 
to  publish,  falsely  and  mallcioosly,  that  one 
entertains  principlea  merely  which  if  caitfed 
Into  practice  would  be  violatlTe  of  law  and 
destructive  of  all  gOTemment  and  of  every 
right  secured  by  it.  It  may  for  tbe  present  be 
conceded  tbat  an  action  would  not  lie  for 
slander  because  of  the  speaking  of  words, 
orally  only,  wbich  would  amount  to  such  a 
charee  against  an  lodiTidual:  bnt  the  rule  In 
regard  to  libel  is  different.  An  actioa  for  libel 
may  be  siisiained  for  words  published  which 
tend  to  bring  the  plaintiff  into  public  hatred, 
contempt,  or  ridicule,  even  though  tbe  same 
words  spoken  would  not  have  been  actionable. 
Folkard,  Slnrkie,  Slander  &  Libel,  155, 156; 
Newell,  Defamation,  p.  78  e<  m.;  Hare  &  W. 
Lead.  Gas.  181;  8  Am.  A  £iig.  l!:n<^c)op. 
Law.  298,  and  cases  cited  In  notet  And  it 
would  seem  so  apparent  tbat  an  individual  may 
be  brought  into  hatred,  contempt,  or  ridicule, 
within  tbe  meaning  of  the  law,  by  professing 
viciouR,  degrading,  or  aboard  prlociplea,  and 
especially  by  professiog  them  and  also  confed- 
erating with  others,  alike  proFessing  them,  to 
give  them  effect,  tbat  it  can  need  nodiscuHSion. 
The  Following  cases  may,  however,  be  referred 
to  as  illustrative  of  the  correctness  of  this  view 
of  tbe  law:  Hoan  v.  Silcertock.  Id  Q.  B.  624; 
WakUtf  V.  Beale]f,  7  O.  B.  691;  Wtitiartu  v. 
Sane*.  4  Humph.  9;  Duncan  v.  Sroan,  IS  B. 
Mon.  186;  Stow  f.  Oonvtm,  8  Conn.  885,  8 
Am.  Dec.  1H8;  Qika  v.  Slate.  6  Ga.  276. 

Since  government  ia  tbe  only  guaranty  we 
can  have  for  protection  in  the  enjoyment  of 
life,  and  of  all  tbat  makes  life  desirable,  it  Is 
inevitable  that  all  good  citizens  must  regard 
those  who  advocate  Its  deslmcUon  either  with 
feelings  of  hatred  or  contempt,  in  the  same 
measure  that  they  may  regard  them  as  power- 
ful or  impotent  to  carry  out  what  they  advo- 
cate. And  admitting,  therefore,  as  this  de- 
murrer does,  tbat  this  poblication  was  made 
falsely  and  maliciously,  as  set  out  in  tbe  decla- 
ration,  we  cannot  escape  tbe  oondusion  tbat  it 
is  libelous.  Tbe  judgments  of  tbe  appelate 
and  circuit  cotuts  are  reversed,  and  the  cann 
ia  remanded  to  the  drcolt  coinit,  with  dheo- 
llona  to  tbat  court  to  overrule  the  demurrer  to 
tbe  declaration,  and  allow  the  defendant  to 
answer  over  If  it  shall  so  deain;  and  thneupoa 
to  proceed  de  noofi. 

Judgmnt  T4Mr$cd^  aad  canw  roBuded. 
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OASES  IN  13  L.  R  A. 


13  L.  R.  A.  33,  BENNETT  T.  AMERICAN  EXP.  CO.  83  Me.  236,  23  Am.  St.  Rep. 

774,  22  Atl.  159. 
Daty  of  carrier  aa  to  tntnaporiatton. 

Cited  in  State  v.  J.  W.  Kelly  &  Co.  123  Tenn.  564.  36  L.R.A.(N.8.)  173,  133 
S.  W.  1011,  holding  sale  in  response  to  mail  order  completed  at  time  goods  are 
delivered  for  transportation  to  carrier  which  then  owes  duty  of  transporting 
them. 

Exease  Cor  nondellTcrr'  br  carriers. 

Cited  in  Swiney  t.  American  Ex^.  Co.  144  Iowa,  345,  115  N.  W.  212,  holding 
that  carrier  is  insurer  of  goods  accepted  for  transportation,  except  M  to  loss 
«3  result  of  act  of  God  or  public  enemy. 

Cited  in  notes  f24  -Am.  St.  Rep.  816)  on  conversion  by  carrier;  (34  Am.  St. 
Rep.  736)  on  common  carriers  and  adverse  claimants;  (21  L.R.A.(NJS.)  731) 
on  action  of  authorities  under  police  power  as  defense  to  carrier  for  delay  or 
nondelivery  of  freight;  (33  L.R.A.(!N.S.)  692)  on  right  to  asaert  against  bailor, 
hostile,  adverse,  paramount  title  of  third  person. 
IllcKal  pouwulon  of  same. 

Cited  in  State  v.  Swett.  87  Me.  113,  29  L.  R.  A.  717,  47  Am.  St  Rep.  306,  32 
Atl.  806,  holding  common  carrier  not  liable  to  statutory  penalty  for  having  in 
his  possession  "short  lobsterB."  without  knou-ledge  of  fact;  State  r.  Buoknam, 
88  Me.  393,  34  Atl.  170,  holding  person  collecting  by  purchase  or  otherwise,  and 
having  in  his  poseession,  carcasses  of  89  deer  in  open  season,  not  within  statute 
imposing  penalty  upon  person  who  "shall  take,  kill,  destroy,  or  have  in  posses* 
•fon"  more  than  three  deer. 
CoaatTDCtion  of  atatatea. 

Cited  in  Gray  v.  Cumberland  County,  83  Me.  437,  22  Atl.  376,  holding  amend- 
ment to  statute  carries  with  it  by  implication  reference  to  and  adoption  of  pro* 
Tisions  to  which  it  is  amendatory. 

Cited  in  notes  (14  Eng.  Rul.  Cas.  832)  on  rules  for  interpretation  of  statute; 
(78  Am.  St.  Rep.  249)  on  acts  which  legislature  may  declare  criminaL 
latetwfatc  eoB»evce. 

Cited  in  People  v.  Fargo,  137  App.  Div.  730,  122  N.  T.  Supp.  663,  to  the  point 
that  game  may  be  subject  of  interstate  commerce. 

Cited  in  notes  (13  L.R.A.  804)  on  game  laws  as  affecting  interstate  com- 
merce ;  (27  Am.  St.  Rep.  558)  on  state  regulation  of  interstate  commerce;  (86 
Jba.  St.  Rep.  579)  on  jurisdiction  of  Cougiesu  over  interstate  commerce. 
T„R,A.  Au.  Vol.  II.— 69.  029 
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13  L.  R.  A.  37.  ELLIOT  t.  FESSENDEN,  83  Me.  197.  22  At).  115. 
CoBBtractloH  mt  term  "relstlvcB.*' 

Cited  ia  Lavigne  v.  Ligue  dus  Patriotes,  178  Mau.  29,  64  L.  R.  A.  816,  80 
Am.  SL  Rep.  460,  S9  N.  E.  674.  holding  ill^tiinate  daughter  not  within  stat- 
ute permitting  payment  of  mortuary  benefit  to  "children,  relatives  of,  or  per- 
sons dependent"  upon,  member;  Wapello  County  v.  Eikelberg,  140  Iowa,  738, 
117  N.  W.  97S,  on  the  technical  construction  of  the  words  "relations"  and 
"relatives"  as  meaning  those  connected  by  ties  of  blood. 

Cited  in  note  (14  L.  R.  A.  342)  on  who  are  relatives  and  relations. 
DlapMltlou  of  lapsed  lesMy. 

Cited  in  Merrill  r.  Ilayden,  86  Me.  136,  29  Atl.  U49,  holding  proceeds  of  lapsed 
Ifigaqr  descends  to  heirs  as  undevised  estate. 

13  L.  R.  A.  38,  KANSAS  CITY,  M.  &  B.  R.  CO.  v.  RILEY,  68  Miss.  76S.  24  Am. 

St.  Rep.  309,  9  So.  443. 
■.lability  Cor  eiectlon  of  paBMiiKvr. 

Followed  in  Illinois  C.  B.  Co.  v.  Reid,  93  Miss.  471,  17  L.R.A.(N.S.)  348,  46  So. 
146,  holding  that  pre-emptory  refusal  of  conductor  to  listen  to  passenger's  ex- 
planations constitutes  wilfuIneBS  which  warrants  punitive  damages  for  suhse- 
fjuent  wrongful  ejection. 

Cited  in  Alabama  &.  V.  R.  Co.  v.  Holmes,  76  Miss.  389,  23  So.  187.  holding 
railroad  liable  for  ejection  of  paftsenger  receiving  wrong  ticket  from  connecting 
carrier,  where  pnssen^fr's  explanation  to  conductor  confirmed  by  ba^age  check 
and  waybill;  Clevelami.  C.  C.  &  St-  L.  R.  Cp.  v.  Beckett,  11  Ind.  App.  650,  39 
X.  E.  429,  holding  (^jfction  of  passenger  for  refusal  to  pay  additional  fare  re- 
quired of  one  without  ticket,  not  justified  by  fact  that  conductor  acted  within 
rules;  Evansville  &  T.  H.  R.  Co.  v.  Cates.  14  Ind.  App.  174.  41  K.  £.  712.  hold- 
ing where  mistake  in  ticket  is  fault  of  railroad,  and  situation  explained  to  con- 
ductor, passenger  entitled  to  damages  for  ejection  from  train;  Illinois  C.  R.  Co. 
V.  Harper,  83  Miss.  5B9,  64  L.  R.  A.  288.  footnote  p.  283,  35  So.  764,  holding 
I'onductor  bounil  to  listen  to  px|ilanation  of  pasaenjier  with  ticket  not  specifying 
route,  as  to  ticket  ^-oiler's  (lire<tions ;  Hot  Springs  R.  Co.  v.  Detoney,  05  Ark. 
177,  67  Am.  St.  Bep.  fll3.  45  S.  \V.  351,  holding  railroad  issuing  defective  ticket, 
liable  for  expulsion  of  passenger,  althougli  conductor  acted  according  to  rule  of 
eompany;  Muckle  v.  Rochester  R.  Co.  79  Hun,  37,  29  N.  Y.  Hupp.  732,  holding 
street  Tulway  liable  for  ejection  of  passenger  without  fault  presenting  transfer 
past  time,  and  refusing  to  pay  fare;  Indianapc^is  Street  R.  Co.  v.  Wilson,  161 
Ind.  1S9,  100  Am.  St.  Rep.  261,  60  N.  E.  950,  holding  street  railroad  liable  for 
ejection  of  passenger  receiving  wrong  transfer;  Appleby  \.  St,  Paul  City  R.  Co. 
54  Minn.  171,  40  Am.  St.  Rep.  308,  55  N.  W.  1117,  holding  where  street  car 
taken  off  before  reaching  paiisenger's  ilcatination,  and  he  took  next  passing  car 
as  directed,  railway  company  liable  for  ejection  for  refusal  to  pay  fare;  Ala- 
bama ft  V.  R.  Co.  V.  Drummond.  73  Miss.  819,  20  So.  7,  holding  passenger  re- 
ceiving second-class  ticket  by  mistake  of  agent,  and  submitting  to  change  of  ears 
without  explanation  to  conductor,  or  offer  to  pay  difference  in  fare,  entitled  to 
nominal  damages  only;  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  380,  12.'1 
.Am.  St.  Rep.  341,  115  N'.  W^.  31)5.  holding  that  fact  that  conductor  acted  within 
company's  rule  does  not  excuse  carrier  for  wrongful  objection  of  passenger  hold- 
ing defective  ticket;  Illinois  C.  R.  Co.  v.  Gortikov,  00  Miss.  SOS,  i4.  UR.A.(NJS.> 
467.  122  Am.  St.  Rep.  324,  4^  So.  365,  holding  it  the  duty  of  condnetor  to  listen 
to  e.\planation  of  paswnger  as  to  mistake  in  date  made  by  ticket  agent. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Wood,  5S  L.  R.  A.  636,  whidi  holds 
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esrrier  liable  for  ejection  of  passenger  whose  round-trip  tiolcet  miBtamped  tram 
inability  to  find  agent;  Hahoney  t.  Detroit  Street  R.  Co.  18  L.  S.  A.  335,  which 
authorizes  ejection  of  one  refusing  to  pa'y  fare,  without  having  previously  ob- 
tained transfer}  United  R.  &  Electric  Co.  v.  Hardeaty,  67  L.  R.  A.  £75,  which 
denies  earrier*a  duty  to  aec^  oonpon  detadud-  from  craunutation  botric;  FouUb 
T.  Canadian  F.  B.  Cik  17  L.  R.  A.  800,  which  holds  feoe  of  tielEet  ctMudusiTe 
evidence  to  conduetor  as  to  terms  of  contract;  Illinois  C.  R.  Go.  t.  Harper,  64 
L.R^.  283,  which  holds  right  to  eject  passenger  from  train  on  route  which 
ticket  agent  directed  her  to  take  because  of  regulations  unknown  to  her  re- 
quiring taking  of  another  route;  Texas  k  Pacific  B.  Co.  v.  Payne,  70  LJI.A. 
Q46,  which  holds  refusal  of  agent  at  intermediate  terminal  to  make  ne^ssary 
indorsement  on  return  trip  tiolnt  "because  bis  instructions  were  different"  not 
final  breadi  of  contract  by  carrier  so  «•  to  preclude  recovwry  1^  passenger  fot 
dami^ea  from  aiAseqnent  eJeetioiL 

Cited  in  note  (61  Am.  St.  Rep.  102)  on  who  are  passengers  and  iriwn  th^ 
become  such. 

Diatinguisbed  in  Mitchell  t.  Southern  R.  Co.  77  Miss.  02S,  27  So.  834,  hold- 
ing conductor  not  required  to  accept  uncorroborated  ezplanatim  of  passoiger 
presenting  expired  ticket*  that  delay  due  to  acti<m  of  railroad. 

PWKltlTC  <UMCM. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  t.  Hardie.  —  Mias.  — ,  34  L.R^(NA) 
740,  55  So.  967,  to  the  point  ttiat  where  thera  ia  ai^  teatimoi^  nptm  which 
puniUve  damages  can  be  based  jory  should  determine. 
ReuoMtble  raUway  r^rnlKtiou. 

Cited  in  footnote  to  Watsim  t.  Louisville  &  N.  R.  Co.  40  L.  R.  A.  464,  which 
holds  ocmdit»m  requiring  return  coupon  of  round*toip  ticket  to  be  stamped, 
reasonable. 

13  L.  R.  A.  40,  ENGLISH  v.  DICKEY,  128  Ind.  174,  27  N.  E.  406. 
Bileetlon  eoK<Mt«f  statatea  of  IteltatloM. 

Cited  in  Falttrick  t.  Sullivan,  119  Cal,  614.  51  Pac.  947,  holding  under  sUtute 
permitting  adjournments  of  election  cmtest  "from  day  to  day,"  jurisdicUOn  not 
lost  by  court's  adjournment,  on  own  motion,  for  six  days. 

Cited  in  footnote  to  Gillespie  v.  Dion,  83  L.  R.  A.  703,  which  holds  statement 
iu  election  contest  cannot  be  amended  after  statutory  period  for  commend  eg 
proceeding,  by  alleging  qnallflcaticm  of  contestant. 
CvKpvtetloK*  of  .time. 

Cited  in  Backer  v.  Pynev  130  Ind.  205,  30  Am.  St.  Rep.  231,  80  N.  E.  21,  hold- 
ing day  of  sale  excluded  from  computation  of  time  for  redemption  from  sheriff's 
sale;  Yocum  v.  First  Nat.  Bank,  144  Ind.  276,  43  N.  E.  231,  holding  intervening 
Sundays  included  in  computation  of  time  for  sessions  of  county  board  of  re- 
view; Van  Laer  v.  Kansas  Triphammer  Brick  Works,  56  Kan.  648,  43  Pac.  1134, 
holding  intervening  Sundays  included  in  computation  of  time  for  filing  motion 
for  new  trial. 

Cited  in  footnote  to  Oecumpaugh  v.  Norton,  68  L.R.A.  272,  which  holds  that 
aggregate  of  half  holidays  shall  be  added  in  computing  time  for  taking  appeals 
under  statute  excluding  holidays  from  number  of  days  specified. 


Cited  in  Lyon  v.  Barnes,  138  Iowa,  720,  111  N.  W,  9,  holding  dismissal  im- 
ports the  same  aa  dUeootinuance  on  sending  the  ease  out  of  ooort  and  while 
Aspoaing  of  the  ease  does  not  necnsarily  terminate  Wie  controversy;  Hadwin 
T.  Southern  B.  Co.  67  S.  C.  466,  46  a  B.  1010.  holding  that  a  dismissal  of  com- 
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plaint  18  the  same  aB  a  oonsuit  or  involuntary  discontmuance  within  the  ptr- 
view  of  the  statute  on  payment  of  coets. 

13  L.  R.  A.  43,  CARROLL  v.  SWEET,  128  N.  Y.  19,  27  N.  £.  709^ 
NesotlKble  VKPCf  when  opcvmtea  mm  paTment. 

Cited  in  Williams  v.  Brown,  53  App.  Div.  487,  65  N.  Y.  Supp.  1049,  and  Greoi- 
wieh  Ins.  Co.  t.  Oregon  Improv.  Co.  76  Hun,  199,  27  N.  Y.  Supp.  794,  holding 
check  conditional  payment  only,  in  absence  of  agreement  to  take  in  absolute  satis- 
faction; Sage  V.  Burton,  84  rfun,  270,  32  N.  Y.  Supp.  338,  holding  check  accepted 
in  settlement  of  account,  and  subsequently  paid,  is  release  of  liability;  Morris  v. 
Hefferberth,  81  App.  Div.  623,  81  N.  Y.  Supp.  403  (dissenting  opinon),  majority 
holding  checlc  given  agent  in  settlement  of  account,  and  indorsed  and  collected 
by  agent,  rdeaaes  debtor;  Providence  Steam  &  Gas  Pipe  Co.  v.  Connell,  86  Hun, 
323,  33  N.  Y.  Supp.  482,  raising,  without  deciding,  whether  antecedent  debt  paid 
by  taking  notes. 

Cited  in  note  (35  L.R.A.(N.S.)  30)  on  payment  by  commercial  paper. 

Distinguished  in  Carter,  R.  &  Co.  v.  Howard.  17  Misc.  384,  39  N.  Y.  Supp. 
1060,  holding  simultaneous  judgments  upon  original  debt  and  against  maker  of 
indorsed  note,  aooepted  in  payment,  not  merger  of  note  as  to  indorser. 
I>Bt7  to  make  d«e  pre— ■tient  for  paymmt. 

Cited  in  Schmidt  v.  Hoffman,  18  Misc.  226,  41  N.  Y.  Supp.  477,  holding  party 
accepting  indorsed  note  as  payment  conditionally  assumes  dufy  of  presenting  it 
for  payment  at  maturity. 

Cited  in  footnote  to  Edminsten  v.  Herpoisheimer,  59  L.  R.  A.  934,  which  re- 
quires check  to  be  presented  not  later  than  day  after  receipt,  to  hold  drawer 


liable. 

Bfleet  mt  delay  la  prawatlas  tor  paymeat. 

Reaffirmed  on  subsequent  trial  in  8  Misc.  383,  30  N.  Y.  Supp.  204,  holding 
isdorser  discharged  from  originid  liaJbility  as  well  as  on  check,  by  delay  in  its 


Cited  in  Martin  v.  Home  Bank,  160  N.  Y.  196,  64  N.  E.  717,  Aflinning  SO  App. 
Div.  £02,  62  H.  Y.  Supp.  464,  holding  failure  of  bank,  receiving  check  from  de- 
positor, to  present  it  for  payment  within  reasonable  time,  operates  to  discharge 
drawer  and  indorser;  Kirkpatrick  v.  Putyear,  93  Tenn.  418,  22  L.  R.  A.  789, 
M  8.  W.  1130,  holding  failure  to  make  due  presentment  of  cheek  of  tiiird  party, 
accepted  as  absolute  payment,  releases  debtor  as  to  botji  cheek  and  original  in- 
debtedness; Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  687,  82  Am.  St.  Rep.  95, 
26  So.  499,  holding  as  betwet»a  holder  and  drawer  of  check,  delay  in  presentment 
-does  not  discbarge  drawer,  anlesa  loss  to  him  has  resulted;  Travers  v.  T.  M. 
Sinclair  ft  Co.  122  111.  App.  207,  holding  endorser  discharged  from  liid)illt7  on 
eheck  by  unreasonable  delay  though  he  suffered  no  actual  damage  thereby; 
Kramer  v.  Orant,  60  Misc.  Ill,  111  N.  Y.  Supp.  709,  holding  failure  to  de- 
posit for  collection  or  present  for  payment  within  24  hours  after  receipt  dis- 
charges  maker  of  check  where  be  is  injured  by  delay;  Hayward  v.  Empire  State 
Sugar  Co.  105  App.  Div.  24,  03  N.  Y.  Supp.  449,  holding  failure  to  present 
renewal  note  to  maker  for  payment  at  maturity  discharges  accommodation  en- 
dorser  from  liability  on  both  note  and  interest  assuming  that  note  would  have 
been  paid  if  properly  presented;  Start  v.  Tupper,  81  Vt.  21,  15  L.R.A.(N.3.)  314, 
130  Am.  St.  Rep.  1016,  69  Atl.  151,  holding  that  failure  of  due  presentment  and 
notice  will  discharge  endorser  on  check  in  all  eases  except  where  he  passes  check 
with  knowledge  that  there  will  be  no  funds  to  meet  it  on  doe  presentment. 
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Cited  in  note  (22  U  R.  A.  786)  OB  rdeaie  of  indoner  of  dieek  1^  delay  in 
presenting  it. 

NeocwiStT'  of  dcawMd  for  psTWOHt  Ib  bow  of  iBBOlTeney* 

Cited  in  O'Keill  v.  Jleighan,  32  Misc.  516,  00  N.  T.  Snpp.  313»  holding  mere  in- 
■olTen^y  of  maker  of  note  not  snfficient  reason  for  failure  to  present  for  pay 
ment  within  seasonable  time;  Kelly  v.  Theiss,  65  App.  Div.  148,  72  N.  T.  Supp. 
467,  holding  failure  to  present  note,  and  give  notice  of  dishonor,  until  five  days 
after  due,  discharges  indorsers,  although  maker  insoWoit. 
D«e  preaeKtmeAt> 

Cited  in  Gordon  y.  Levine,  194  Mass.  421,  10  L.R.A.(N.S.)  1106,  120  Am.  St. 
Rep.  606,  80  N.  E.  605.  10  A.  &  E.  Ann.  Cas.  1110,  holding  six  d^rs  are  unrea- 
sonable delay  in  presentment  of  check  drawn  in  a  city  on  a  bank  thereof  and 
then  delivered,  causing  Ima  to  fall  on  the  holder;  Dehoust  v.  Lewis,  128  App, 
Div.  132,  112  N.  Y.  Supp.  660,  holding  failure  to  present  check  before  close  of 
business  hours  of  day  following  its  receipt  an  unreasonable  delay  discharging 
drawer  to  extent  of  hie  loss;  Zaloom  v.  Ganin,  72  Misc.  40,  120  N.  ¥.  Supp.  85, 
holding  that  presentation  of  check  the  second  day  after  date  is  within  reasonable 
time  where  it  was  made  after  banking  hours  of  day  it  is  dated;  Dehoust  v. 
Lewis,  128  App.  Dir.  183,  112  N.  Y.  Snpp.  660,  holding  that  the  fact  that  ebeek 
if  indorsed  to  third  person  does  not  extend  period  of  reasonable  time  as  between 
drawer  and  payee. 

13  L.  R.  A.  46,  HEATH  v.  HEWITT,  127  N.  Y.  166,  24  Am.  St.  Bep.  438.  27  N. 
E.  050. 

OomatnctloB  of  term  <*h«ln." 

Cited  in  Wood  v.  Tsylor,  0  Misc.  648,  30  N.  Y.  Snpp.  433,  construing  word 
"heirs"  to  mean  "children"  in  conv^anee  to  grantee  named,  and  at  his  decease 

to  go  "to  his  own  lawful  heirs;"  Walsh  v.  Walsh,  66  Hun,  301,  20  X.  Y.  Supp. 
035,  holding  under  by-law  of  benefit  association  making  (xrtificate  payable  to 
"legal  heirs,"  proceeds  to  go  to  persons  entitled  to  property  of  deceased  in  case 
of  intestacy;  CanReld  v.  Fallon,  43  App.  Div.  565,  67  N.  Y.  Supp.  149,  Ajffirm- 
ing  26  Misc.  348.  57  N.  Y.  Supp.  149,  holding  in  devise  of  lile. estate  to  one,  with 
remainder  to  his  heirs,  word  "heirs"  to  be  construed  to  mean  children  of  life 
tenant;  S^mour  v.  Bowles,  172  111.  620,  50  N.  E.  122,  construing  deed  to  speci- 
fied person  and  her  "minor  heirs"  as  giving  estate  In  remainder  to  grantee's 
'^inor  children;"  Tinder  r.  Tinder,  131  Ind.  380,  30  N.  E.  1077,  construii^  deed 
to  living  grantee  and  "heirs"  by  husband  named  as  vesting  present  estate  In 
grantee  and  her  children;  Gilliam  v.  Guaranty  Trust  Co.  Ill  App.  Div.  660,  97 
N.  Y.  Supp.  768,  holding  that  a  deed  of  trust  for  lUe  then  to  life  tenants  "heirs 
at  lav"  gives  the  remainder  to  heirs  at  law  at  time  of  deaUi  and  not  to  those 
who  wonld  be  heirs  had  donee  died  at  time  of  deed;  Roberson  v.  Wampler,  104 
Va.  363,  1  L.R.A.(N3.)  320,  51  S.  E.  886,  construing  the  word  "heirs"  in  a  deetl 
to  heirs  of  a  living  person  to  mean  "children"  if  supporting  intent  can  be  found 
from  circumstances  or  other  language;  Griffin  v.  Fairmont  Coal  Co.  50  W.  Va. 
533,  2  L.R.A.(N.S.)  1140,  53  S.  E.  24  (dissenting  opinion)  on  construction  of 
"heirs"  in  deed  to  heirs  of  living  person  as  meaning  "children;"  Fullagar  v. 
Stockdale,  138  Mich.  367,  101  N.  W.  676,  holding  in  a  deed  to  remarried  "daugh- 
ter, her  husband,  her  heirs  and  the  heirs  and  assigns  of  party  of  second  part" 
the  words  "her  heirs"  to  mean  her  two  "children"  then  living;  Wallace  v,  Diehl, 
202  N.  Y.  150,  33  L.R.A.(X.S.)  14,  95  X.  E.  646,  holding  that  devise  of  life  estate, 
with  power  to  bequeath  property  upon  death  of  life  tenant  to  such  of  testator's 
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bein  as  lif«  tenant  may  prefer,  oonftnes  selectioo  to  testator's  legal  or  actual 
beirs,  at  time  of  death  of  life  tenant. 

Cited  in  footnotes  to  Qanmui  t.  Petenon.  S5  L.  B.  A.  701>  which  authorizes  court 
to  rcttd  int^changeably  words  "heirs,"  "ittn^"  and  "children,"  used  indiscrim- 
inately by  testator;  Hindiy  v.  Holt,  39  L.  B.  A.  351,  which  holds  right  of  action 
for  death  limited  to  lineal  descendants  by  words  "heir  or  heirs"  in  statute^ 
Drake  v.  Drake,  17  L.  R.  A.  664,  which  conatrues  words  "lawful  issue"  as  embrac- 
ing grandchild;  Mullen  v.  Reed,  24  L.  R.  A.  664,  which  holds  widow  not  an  heir 
at  law. 

Cited  in  note  (14  Eng.  Rul.  Gas.  802)  on  construing  deed  so  as  to  take  ef- 
fect if  possible. 

Constntctlon  of  deed  to  **chlldren>" 

Cited  in  Yarbrough  v.  Whitmar,  50  Tex.  Civ.  App.  30j>,  110  S.  W.  471,  holding 
tbat  deed  to  married  woman  "and  to  her  children  jointly"  is  conveyance  to 
woman  and  to  each  of  her  childreo,  share  and  share  alike. 

Distinguished  in  Blackburn  v.  Blackburn,  109  Tenu.  679,  73  8.  W.  100,  con- 
struing deed  to  daughter  "and  her  cluldren,  forever,"  as  giving  after-born  children 
shares  in  remainder,  grantor's  intention  so  appearing. 
Cinuitractloii  tavoriac  veatlns  of  estate. 

Cited  in  iShaw  v.  English,  40  Misc.  39,  81  N.  Y.  Supp.  169,  cmstruiog  devise 
of  remainder  to  children  of  life  tenant  living  at  his  death  as  vesting  fee  in  child 
dying  beiure  life  tenant. 

Interpretmtton  of  amblKnOMa  iuatrameiiui. 

Cited  in  Bliuner  v.  Dyer,  84  Uun,  93,  32  N.  Y.  Supp.  78,  and  Dexter  T.  Beard, 
130  N.  Y.  650,  29  N.  E.  083,  holding  when  contract  or  deed  ambiguous,  intenUm 
of  parties  to  be  ascertained  by  oonsidering  instrument  with  reierence  to  circum- 
stances surrounding  execution,  situation  of  parties,  and  subject-matter. 

13  L.  R.  A.  50,  NALLE  v.  FAGGI,  81  Tex.  201,  16  S.  W.  032. 
Liability  for  coat  of  party  wall. 

Cited  in  footnotes  to  Lincoln  v.  fiurrage,  52  L.  R.  A.  110,  which  holds  grantee's 
promise  to  pay  part  of  cost  of  party  wall  when  used  does  not  run  with  land; 
Swift  V.  Calnan,  37  L.  R.  A.  462,  which  sustains  right  to  reoorer  on  agreement  to 
pay  half  of  expense  of  party  mil  on  using  same;  Mott  v.  Oppenheimer,  17  X* 
R.  A.  409,  which  construes  as  running  with  the  land  agreement  for  party  wall 
expressly  declared  to  run  with  land;  Clemens  v.  Speed,  19  L.  R.  A.  240,  which 
denies  to  party-wall  owners  reciprocal  easement  from  support  of  buildings. 

Cited  in  notes  (66  L.R.A.  692,  70S)  on  enforcement  of  obligation  to  contribute 
to  cost  of  party  walls,  by  «r  against  grantees  or  sueceasors  in  title;  (89  Am. 
St  Rep.  940,  943)  on  party  walls. 

Distinguished  in  Arnold  v.  Chamberlain,  14  Tex,  Civ.  App.  640,  89  S.  W.  201, 
holding  (.-ontract  in  writing  fixing  cost  of  party  wall,  and  creating  lien  on  lot  for 
one-half  of  cost,  when  duly  recorded,  is  binding  as  against  subsequent  grantee; 
Hurford  t.  Smith,  24  Okla.  453,  103  Pac.  851,  holding  that  under  agreement  liy 
owners  of  adjoining  lot  that  one  would  pay  for  one-half  Interest  in  wall  on  line, 
when  such  person  or  his  successors  joined  to  such  mil,  payment  was  due  when 
he  or  his  successors  used  wall. 
Partr-wall  —  use. 

Cited  in  Bellenot  t.  Laube,  104  Va.  847,  52  B.  E.  698,  holding  a  party  wall 
to  be  a  dividing  wait  between  two  bouses  and  subject  to  use  and  extension  up- 
ward by  either  party. 
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13  L.  It.  A.  62,  BAXTER  NAT.  BANK  t.  TALBOT.  154  Uua.  213,  28  N.  E.  163. 
Comflle<  of  iK-wa  mm  to  oontmeta* 

Cited  in  Cooke  t.  Addieks,  0  Pa.  Super.  Ct.  118,  htddiag  rule  of  state  where 
note  is  made,  tliat  irregular  iadoraeinent  may  be  ihown  by  parol  to  be  oontraet 
of  suretyship,  will  be  enforced  in  state  where  action  brought;  Atwood  v.  Walker, 

170  Mass.  519,  61  N.  £.  68,  holding  damages  for  breach  of  contract  made  in  New 
York,  for  conveyance  of  real  estate  in  MasEtachusetts,  delivery  of  deed  and  pay- 
ment of  money  to  be  made  in  former  state,  governed  by  law  of  New  York;  Lim- 
erick Nat.  Bank  v.  Howard,  71  N.  H.  17,  93  Am.  St.  Sep.  489,  51  Atl.  641,  hold- 
ing sufficiency  of  indorsee's  knowledge  of  fraud  of  payee  in  obtaining  note  to 
oomatitute  defense,  determined  by  law  of  place  of  contrac^;  Nashua  Sav.  Bank 
V.  Sayles,  184  Mass.  622,  100  Am.  St.  Rep.  673,  69  N.  E.  S09.  holtSug  liability  of 
indorser  of  renewal  note  sent  with  check  to  take  up  prior  note,  govenred  by  low  of 
creditor's  state;  Seely  v.  Manhattan  L.  Ins.  Co.  72  N.  H.  56,  96  Atl.  425,  raisifig, 
without  deciding,  question  whether  aiTidavit  of  mailing  notice  required  to  forfeit 
policy,  admissible  under  law  of  state  where  policy  issued,  is  admissible  in  state 
where  action  brought. 

Cited  in  footnote  to  Gipps  Brewing  Co.  v.  De  France,  28  L.  R.  A.  386,  which 
holds  sale  of  beer  shipped  into  Iowa,  an  Iowa  contract,  where  agreement  fixing 
terma  of  sale  was  forwarded  to,  and  signed  in,  that  state. 

Cited  in  notes  (10  L.  B.  A.  702)  on  et^flict  of  laws  as  to  statute  of  frauds;- 
(61  L.  R.  A.  213,  225}  on  conflict  of  laws  as  to  negotiable  paper. 
Parol  evidence  urn  to  votrn. 

Cited  is  footnote  to  Oregg  v.  Oroesbeck,  32  L.  R.  A.  266,  which  holds  parol 
evidence  inadmissible  that  indorser  had  given  instruction  to  deatrt^  indorsement 
before  note  transferred. 

Cited  in  note  (13  L.  R.  A.  660)  on  parol  eridoice  as  between  immediate  par- 
ties to  promissory  note. 

13  L.  B.  A.  66,  BANE  OF  NORTH  AMERICA  v.  RINDGE,  194  Mass.  208,  26 

Am.  St.  Rep.  240,  27  N.  E.  1015. 
AotlOB*  to  enCoree  lloblllty  nndcr  foreign  statnte. 

Cited  in  Higgina  v.  Central  New  England  k  W.  R.  Co.  155  Mass.  180,  31  Am. 
St.  Rep.  944,  29  N.  E.  634,  upholding  right  to  sue  in  Massachusetts  on  cause  of 
action  given  by  statute  of  otiier  state  for  negligently  causing  death  therein  of 
citizen  of  former  state;  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  46,  42  L.  R.  A. 
401,  170  Am.  St.  Rep.  232,  61  N.  E.  207,  holding  that  action  to  enforce  liability 
of  stockholders  under  Kansas  statute  maintainable  in  any  state  where  service 
may  be  properly  made;  Coflang  v.  Dodge,  167  Mass.  233,  45  N.  E.  028,  holding 
penal  liability  of  stockholder  to  creditors  under  foreign  statute  not  enforceable; 
Abbott  V.  Goodall,  100  Me.  236,  60  Atl.  1030,  denying  jurisdiction  of  local  courts 
over  the  settling  of  creditor's  claims  against  rights  and  liabilities  of  stockholders 
in  foreign  corporation  of  which  foreign  courts  have  jurisdiction  including  non- 
resident stockholders. 

Cited  in  notes  (34  L.RJL  748,  767;  37  Am.  St.  Rep,  174)  on  right  to  enforce 
stockholder's  liahilify  outside  of  state  of  incorporation;  (16  L.R.A.  647)  on 
ebange  of  decision  of  state  court  as  unconstitutional  impairment  of  contract; 
(76  li-R-A.  540)  on  right  of  nonresidents  to  sue  foreign  corporations. 
 COntractaal  llabilltr. 

Distinguished  in  Hancock  Nat  Bank  v.  Ellis,  166  Mass.  418,  55  Am.  St.  Rep. 
414,  44  N.  E.  349,  holding  where  individual  liability  of  stockholder  is  contract- 
uU,  arising  upon  contract  of  subscription,  and  siuible  anywhere,  it  may  be  en- 
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forced  in  forei^  state;  Ferguson  v.  Sherman,  116  Cal.  175,  37  L.  R.  A.  625^ 
47  Pac.  1023,  and  Bell  v.  Farwell,  176  HI.  498,  42  L.  R.  A.  808,  68  Am.  St.  Rep. 
194,  64  K.  E.  346,  holding  contrartual  liability  of  resident  stockholder  to  judg- 
ment creditor  of  Kansas  corporation,  as  provided  by  statute  of  that  state,  oi- 
foreeable;  Latimer  v.  Citizens  SUte  Bank,  102  Iowa,  165,  71  N.  W.  22fi,  holding 
contractual  liability  of  stockholder  for  unpaid  balance  of  stock  aubscription, 
under  statute  of  foreign  state,  enforceable. 

Disapproved  in  Schertz  v.  First  Nat.  Bank,  47  HI.  App.  134,  holding  contract- 
ual liability  of  stockholder  to  creditorB  of  corporation,  under  statute  of  another 
state,  enforceable;  Pfaff  v.  Gruen,  92  Mo.  App.  571,  and  Guemey  v.  Moore,  131  Mo. 
674,  32  S.  W.  1132,  holding  contractual  liability  of  resident  stockholder  to  cred- 
itors of  corporation,  under  statute  of  Kansas,  enforceable  in  Miasonri. 
—  Speelal  ■latvtorj'  remedr* 

Cated  in  Marshall  v.  Sherman,  148  N.  Y.  26,  34  L.  R.  A.  766,  51  Am.  St.  Rep. 
664,  42  N.  £.  419,  holding  special  statutory  remedy  to  enforce  indiTidual  liability 
of  itoekholder  of  Insolvent  foreign  corporation,  under  laws  of  Kansas,  not  en- 
forceable in  New  York  against  resident  of  that  state;  Hancock  Nat.  Bank  v,  Far- 
nnm,  20  R.  I.  472,  40  Atl.  341 ;  Crippen  v.  Laighton,  69  N.  H.  553,  46  L.  R.  A.  472, 
76  Am.  St.  Rep.  192.  44  AU.  538;  Finney  v.  Guy,  106  Wis.  266,  49  L.  R.  A.  491, 
82  N.  W.  595, —  holding  statutory  remedy  of  creditors  against  stockholders  imder 
laws  of  another  state,  will  not  be  enforced,  when  in  contravention  of  policy  of 
local  laws;  Russell  v.  Pacific  R.  Co.  113  Cal.  262,  34  L.  R.  A.  740,  45  Pac.  323, 
and  Tuttie  t.  National  Bank.  161  III.  505,  34  L.  R.  A.  754,  44  N.  £.  084.  holding 
epedal  statutory  remedy  given  to  creditors  of  insolvent  eorporation  against  ehare- 
holders,  cannot  be  enforced  outside  jurisdiction  of  corporation;  Fowler  v.  lAm- 
SOD,  146  III.  480,  34  N.  E.  932.  Affirming  44  III.  App.  188,  holding  creditor's  bill 
to  enforce  individual  liability  of  stockholder  of  foreign  corporation,  under  stat- 
ute of  another  state,  not  maintainable,  when  other  special  statutory  remedy  pre- 
scribed; Howarth  v.  Lombard,  175  Mass.  673,  49  L.  R.  A.  305,  56  N.  E.  888, 
holding  assessment  upon  shares  of  nonresident  stockholder,  by  courts  of  state 
where  corporation  organized,  may  be  collected  by  receiver's  action  in  state  where 
shareholder  resides;  National  Teleph.  Mfg.  Co.  t.  Du  Bois,  165  Mass.  118,  30  L. 
R,  A.  630,  52  Am.  St.  Rep.  503,  42  N.  S.  610,  holding  creditor's  bill  by  foreign 
corporation,  against  nonresident,  cannot  be  maintained,  when  amount  small,  and 
to  assume  jurisdiction  would  be  inequitable  to  defendant;  Eingartner  v.  Illinois 
Steel  Co.  94  Wis.  85,  34  L.  R.  A.  508,  59  Am.  St.  Rep.  859,  68  N.  W.  684  (dis- 
senting opinion)  majority  holding  error  to  dismiss  action  because  parties  are 
residentfi  of  anotlier  state,  and  cause  of  action  arose  there. 

Distinguished  in  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  46,  42  !<.  R,  A.  401, 
70  Am.  St.  Rpp.  232,  51  N.  E.  207,  holding  individual  liability  of  stockholder 
under  foreign  statute  may  be  enforced  against  perstm  residing  within  jurisdiction, 
when  liability  several,  and  action  transitory;  Miller  v.  Aldrich,  202  Mass. 
114,  132  Am.  St.  Rep.  480,  88  N.  E.  441,  holding  Colorado  creditors  of  a  OpIo- 
rado  corporation  cannot  enforce  a  Colorado  statutory  liability  of  stockholder 
a^inst  B  Massachusetts  stockholder  in  this  court  where  such  statute  provides 
no  available  remedy  for  extra  territorial  enforcement. 

DipapiMoved  in  Whitman  v.  National  Bank,  28  C.  C.  A.  410,  51  U.  S.  App. 
536,  8:f  FtMi.  294,  Affirming  76  Fed.  ft98,  holding  action  to  enforce  statutory  liabili^ 
of  stockholder  to  creditor  of  insolvent  corporation  is  transitory,  and  maintain* 
able  outride  state;  Dexter  v.  Edmands,  80  Fed.  470,  holding  that  Federal  courts 
will  enforce  liability  of  stockholder  under  state  statute,  if  not  repugnant  to 
public  policy  of  United  States,  though  courts  of  state  where  Federal  court  sitting, 
have  declared  remedy  contrary  to  state  policy;  Love  v.  Pusey  &  J.  Co.  3  Penn. 
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(DeL)  578,  £2  Atl.  542,  holding  a  Delaware  Htockholder  in  a  Kansas  corpora- 
tion to  hia  Kansas  statutory  liability  for  corporation's  debt 

13  L.  R.  A.  69,  SMITH  v.  BURRUR,  106  Mo.  94,  27  Am.  St.  Rep.  329,  16  S.  W. 


HKlldttw  proaec«tl«nf  rlBlit  ot  action. 

Cited  in  Lipscomb  v.  Shofaer,  06  Tenn.  117,  33- S.  W.  818.  holding  action  lies 
tor  malidou*  prosecution  of  civil  suit,  without  probable  cause,  and  resulting  In 
actual  damage;  Kolka  t.  Jones,  6  N.  D.  465.  66  Am.  St.  Rep.  615,  71  N.  W.  558, 
holding  action  lies  for  malicious  prosecution  of  civil  suit*  without  probable  cause, 
although  person  not  arrested,  nor  property  seized;  Itlitchell  v.  Silver  Lake  Lodge, 
29  Or.  208,  46  Fac.  798,  holding  action  lies,  wliere  civil  suit,  wherein  defendant 
arrested,  or  property  attached,  is  instituted  through  malice,  and  prosecuted  with- 
out probable  cause;  Bosch  v.  Miller,  130  Mo.  App.  489,  118  S.  W.  506,  holding 
that  malicious  prosecution  will  lie  though  defendant  is  not  arrested  nor  his 
property  attached;  Wilkinson  v.  Goodfellow-Brooks  Shoe  Co.  141  Fed.  219. 
holdii^  suit  to  lie  for  malicious  institution  of  bankruptcy  proceedings  without 
probable  cause  though  bankrupt's  property  is  not  attaciied. 

Cited  in  footnotes  to  McCormick  Harvesting  Mach.  Co.  v.  Willan,  56  I..R.A. 
338,  which  authorizes  suit  for  malicious  prosecution  of  civil  action  without  re- 
straint of  person  or  seizure  of  property;  Abbott  v.  Thorn,  65  L.R.A.  826,  which 
denies  right  of  action  for  malicious  prosecution  of  civil  action  in  which  there 
was  no  arrest  or  attachment  of  property  and  no  special  injuries  inflicted. 

Cited  in  notes  (30  Am.  St.  Rep.  758)  on  malicious  prosecution;  (93  Am.  St. 
Rep.  461,  463,  467)  on  liability  for  malicious  prosecution  of  civil  action. 
Want  of  pro1tnbl«  canae. 

Cited  in  Cohn  v.  Saidel,  71  N.  H.  670,  S3  Atl.  800,  and  Kolka  v.  Jones,  6  K. 
D.  477,  66  Am.  St  Rep.  615,  71  N.  W.  558,  holding  voluntary  dismissal  of  civil 
suit  prima  facie  evidence  of  want  of  probable  cause;  Baglettm  v.  Eabrich,  66 
Mo.  App.  237,  holding  where  discharge  of  prisoner  would  be  necessary  result  of 
hearing,  and  prosecution  not  reviewed,  voluntary  dismissal,  is  evidence  of  want 
of  probable  cause;  Edterle  v.  Higgina,  1S9  Ho.  App.  185,  140  S.  W.  616,  hoMing 
tiiat  production  of  verdict  of  acquittal  is  not  per  se  sufficient  to  originate  in- 
ference of  want  of  probable  cause. 

Cited  in  footnote  to  Le  Clear  v.  Peridns,  26  L.  R.  A.  627,  which  holds  advice 
of  counsel  admissible  as  defense  to  malioious  prosecution  of  civil  suit 

Cited  in  note  (64  L.  R.  A.  488)  on  acquittal  or  disehaige  on  a  oriiaiaal  oluuge 
as  evidence  of  want  of  probable  cause. 
Bvldencet  *e*i«e  of  proof  roqnlred. 

Cited  in  Chaney  v.  Phoenix  Ins.  Ca  62  Mo.  App.  SO,  holding  in  action  on  pand 
conteset  of  insurance,  plaintiff  not  required  to  establish  contraet  btgrond  reajKn- 
able  doubt;  MeFarland  v.  La  Foroe,  119  Mo.  691,  27  S.  W.  1100,  holding  evidence 
to  establish  resulting  trust  need  not  be  so  strong  and  unequivocal  as  to  leave  no 
room  tor  doubt 
—  FvlKn  taele. 

Cited  in  Qilpin  v.  Missouri,  K.  ft  T.  B.  Co.  197  Mo.  326,  94  8.  W.  809,  u  de- 
fining prima  facie  evidence. 

UWI  and  alandori  prlTilesCd  pnbllentlona. 

Cited  in  Jarman  v.  Rea,  137  Cal.  352,  70  Pac.  216,  hoidiog  false  charge  of 
bribery  against  candidate  for  public  office  not  privileged;  Post  Pub.  Co.  v.  Hal- 
Ian.  8  C  C.  A.  M2,  16  U.  S.  App.  613,  59  Fed.  541,  holding  false  allegations  ol 
iaet  in  newspaper,  attributing  disgraceful  acts  ta  candidate  for  public  office,  not 
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privileged,  though  mtide  in  good  faith;  Tager  V.  Brnee,  116  Ho.  App.  486,  93 
S.  W.  307,  holding  the  privilege  of  political  diseuraion  not  to  warraat  the  call- 
ing of  a  candidate  for  office  a  thief  and  liability  in  damage  follows  on  failure 
of  proof  of  truth  of  the  assertion;  Morris  v.  Sailer,  154  Mo.  App.  312,  134  S. 
W.  98,  holdinjT  that  publisher  of  newspaper  is  not  protected  in  defaming  character 
of  candidate  for  office. 

Cited  in  footnote  to  Hemmem  v.  Kelson,  20  L.  R.  A.  441,  which  holds  state- 
ment by  principal  of  deaf-mute  institute  to  executive  committee  aa  to  improper 
sets  of  department  superintendent  privileged. 

Cited  in  note  (104  Am.  St.  Rep.  136)  on  what  libelous  statementa  are  privi- 
leged. 

Appeal!  qaeatlotiB  llrst  raised  In  appellate  eoart. 

CSted  in  Lilly  v.  Menke,  126  Mo.  214,  28  S.  W.  643,  holding  supreme  court  may 
reverse  for  material  error  affecting  merits,  when  apparent  on  record,  although 
not  raised  in  court  below;  Clough  v.  Holden,  115  Mo.  366,  37  Am.  St.  Rep.  393, 
21  a  W.  1071;  Childs  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  117  Mo.  427.  23  S. 
W.  373;  McPeak  v.  Missouri  P.  R.  Co.  128  Mo.  636,  30  S.  W.  170;  Bridges  v. 
Stephens,  132  Mo.  658,  34  S.  W.  555,  by  Burgess,  J.,  dissenting;  Fuchs  v.  St. 
Louis,  133  Mo.  194,  34  L.  R.  A.  124,  34  S.  W.  508,  by  Sherwood,  J.,  dissenting; 
State  ex  rel.  Ziegenhein  v.  Thompson,  149  Mo.  445,  51  S.  W.  98;  Worthington  v. 
Lindell  R.  Co.  72  Mo.  App.  169;  Shaver  v.  Merc^tile  Town  Mut  Ins.  Co.  70 
Mo.  App.  425;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Woodworth,  1  Ind.  Terr.  25,  35  S. 
W.  238, —  holding  cause  may  be  reversed  on  appeal  for  failure  of  complaint  to 
state  cause  of  action,  although  question  not  raised  below,  unless  defect  cured  by 
statute  of  joefails. 

13  L.  R.  A.  64,  PORTER  v.  W00DH0U8E,  SO  Conn.  568.  SI  Am.  St.  Rep.  131, 

22  Atl.  208. 
Deedat  wbat  aafflclCBt  dellvcrr* 

Cited  in  White  v.  White,  34  Or.  150,  55  Pac.  645,  holding  intent  of  grantor  to 
transfer  dominion  over  premises,  as  well  as  deed,  not  necessary  to  valid  delivery; 
Williams  v.  Daubner,  103  Wis.  523,  74  Am.  St.  Rep.  002,  79  N.  W.  748,  holding 
delivery  to  third  pari^,  with  understanding  that  deed  be  returned  to  grantor  if 
she  recovers  from  sickness;  if  not,  gruitee  to  receive  it,  insufficient;  Copeland  v. 
Copeland,  60  S.  C.  142,  38  S.  K  269,  holding  delivery  to  agent  of  grantor,  with 
instructions  to  file  for  record  after  her  death,  and  have  deed  forwarded  to  grantee, 
not  valid  delivery;  Grilley  v.  Atkhis,  78  Conn.  ?85,  4  L.R.A.(N.S.)  819,  112 
Am.  St.  Rep.  152,  62  Atl.  337,  holding  an  irrevocable  delivery  in  praesenti  to 
take  place  where  grantor  executes  deed  puts  it  in  envelt^  indorsed  for  delivery 
m  his  death  and  places  it  in  hands  of  third  person;  Johnson  v.  Johnson,  24 
R.  I.  673,  54  Atl.  S78,  holding  a  parting  with  manual  possession  of  deed,  but 
not  with  control  thereof  not  to  constitute  delivery;  Jackson  v.  Lamar,  68  Wash. 
394,  108  Pac.  046,  to  the  point  that  in  Order  to  constitute  delivery  of  deed  there 
must  be  a  parting  with  possession  and  with  all  control  and  dorainiofl  over  it: 
Gaylord  v.  Gaylord,  160  N.  C.  233,  63  S.  E.  1028,  holding  that  wh«re  deed  is 
deposited  with  grantee  with  intent  that  title  should  not  pass  and  that  it  should 
be  subject  to  recall  by  grantor,  title  remains  in  grantor. 

Cited  in  footnotes  to  Martin  v.  Flahmriy,  10  L.  R.  A.  243,  which  holds  manual 
delivery  of  deed  not  essential ;  Parrot  V.  Avery,  22  L.  R.  A.  163,  which  holds 
execution  of  deed  in  presence  of  witness  not  sufflolait  delivery. 

Cited  in  notes  (54  L.R,A.  872,  873,-883)  on  delivery  of  deed  to  third  person; 
or  record,  or  delivery  for  record,  by  grantor;  (68  Am.  St.  Rep.  638,  641,  542, 
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543,  544,  551,  S54)  On  what  is  delivery  of  a  deed;  (8  Eng.  Sol.  Cu.  5V8)  CB 
taking  effect  of  deed  from  date  of  execution. 

13  L.  R.  A.  66,  Be  CLAYXOK,  59  Conn.  SIO,  21  Am.  St  Rep.  128,  21  Atl.  1005. 
WitaeMMi  iMvriMkBneat  for  vetwml  to  «n«w«r. 

Cited  in  Re  Claric,  85  Conn.  SS.  28  L.  R.  A.  24fi,  31  Atl.  522,  holding  oommit- 
ment  of  witness,  juatioe  of  peace,  upon  complaint  of  grand  jury,  for  refusal 
to  answer,  not  imprisonment  without  due  process  of  law;  Re  Sims,  S4  Kan.  9, 
26  L.  R.  A.  113,  45  Am.  St.  Rep.  261,  37  Pac.  135,  by  Horton,  Ch.  J.,  concuiring 
specially,  who  holds  statute  giving  county  attorney  power  to  commit  for  con- 
tempt witness  summoned  to  appear  for  examination  respecting  violations  of  pro> 
hibitory  liquor  law,  unconstitutional. 

Cited  in  footnote  to  Re  Clari:,  28  L.  R.  A.  242,  which  upholds  right  to  stmi- 
narily  enforce  answer  1^  impriaooiiig  witness. 

Cited  in  notes  <1  L.R.A.(N.S.)  1138)  on  power  of  magistrate  to  punish 
witness  for  contempt;  (26  Am.  St.  Bep.  680)  on  14th  amendnent      to  ipeofml 
privileges,  burdms  and  restric^ne. 
Proe«dare  In  erlmlnml  euea* 

Cited  in  note  (39  L.  R.  A.  451)  on  denial  of  due  process  of  law  or  other  con- 
atitntional  right  of  procedure. 

18      R.  A.  70,  FITZGERALD  r.  GRAND  TRUNK  R.  00.  63  Vt.  168,  S  Inters. 

Com.  Rep.  633,  22  Atl.  78. 
Cupleni  dlBcrlml nation  In  rntea. 

Cited  in  Murray  v.  Chicago  &  N.  W.  R.  Co.  35  C.  C.  A.  86.  92  Fod.  872,  holding 
unjust  dfflcrimination  by  carrier  in  freight  charges,  and  their  payment  by 
shipper,  constitute  good  cause  of  action,  regardless  of  fraud  and  deceit,  and  inde- 
pendent of  statute. 

Cited  in  footnote  to  Laurel  Cotton  Mills  v.  Gulf  A  8. 1.  R.  Co.  86  L.R.A.  463, 
which  holds  milling  in  transit  agreement  between  manufacturer  and  carrier 
by  which  former  is  to  be  credited,  on  freight  bills  for  manufactured  goods'shlpped 
freight  paid  on  raw  materials  shipped,  to  mill  not  prohibited  rebate. 

Cited  in  notea  (18  L.R.A.  105)  on  right  of  carrier  at  common  law  to  discrimi- 
nate  between  passengers  or  shippers;  (6  Eng.  Rul.  Caa.  378)  on  carrier's  duty 
as  to  aeeeptfaig  and  carrying  goods. 
Blffeet  Of  leariatetton  vpom  mte  eo«tnt«ta> 

Cited  In  Fitzgerald  v.  Fitzger&ld  ft  M.  Constr.  Co.  41  Neb.  463,  59  N.  W.  838, 
holding  previously  existing  contract  of  railroad  with  shipper  for  special  freight 
rate  abrogated  upon  enactment  of  interstate  commerce  act;  Louisville  &.  N.  R. 
Co.  V.  Mottley,  219  U.  S.  484,  55  L.  ed.  304,  34  L.R.A.(N.S.)  677,  31  Sup.  Ct. 
Rep.  265,  holding  that  act  of  Congress  which  rendered  unenforceable  prior  con- 
tract by  which  Interstate  carrier  agreed  to  issue  annual  passes  for  life  in  con- 
sideration of  claim  for  dami^s,  is  not  unconstitutional. 

Cited  In  notes  (62  L.  ed.  U.  S.  681)  on  effect  of  statutory  provisions  against 
rebates  upon  contracts  for  truisportation  at  leas  than  regular  rate;  (14  L.R.A. 
(N3.)  403)  on  effect  of  statutory  provisions  ^gainst  rebates  upon  contracts  pre- 
scribing lees  than  established  rates;  (12  L.R.A.(N.8.)  600,  622)  on  validity  of 
contracts  in  business  which  it  is  misdemeanor  to  transact. 

Distinguished  in  LonisriUe  &  N.  R.  Co.  v.  Mottley,  133  Ky.  662,  118  S.  W. 
082,  holding  special  carriage  contract  not  annuled  by  Federal  statute  where  con- 
sideration has  entirely  passed  on  side  of  pasaei^r  and  It  no  where  appears  that 
contract  is  discriminatory. 
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U  L.  R.  A.  72,  PETERSON  t.  MAYER.  46  Hinn.  4fl8.  40  N.  W.  245. 
Forfeltnr*  of  «>«Mpeiuwtloa  of  scrvwtt  or  aseat  by  hl>  ■alBcOBdmet* 

Cited  in  Von  Ueyne  v.  Tompkins,  89  Minn.  81,  93  N.  W.  901;  Paul  r.  Miime- 
apolis  Xhreshiiig  Machine  Co.  87  Uo.  App.  654,  holding  employee  wilfully  failing 
to  perform  terms  of  contract,  and  discharged  by  reason  thereof,  not  entitled  to  to- 
cover  upon  oontract  for  servicea  rendered;  McUrath  v.  Cannon,  6S  Minn.  4ti0*  57 
N.  W.  150,  boldiog  rule  that  party  refusing  to  fully  perform  contract,  cannot  to* 
cover  upon  contract  for  services  rendered;  McQratb  v.  Cannon,  55  Minn;  4C0,  07 
cover  lor  part  performance,  not  applicable  where  contract  is  severable;  Steele 
V.  Crabtree,  130  Iowa,  317,  106  N.  W.  753,  holding  that  fraud  and  misconduct 
of  the  agent  is  available  as  a  defense  in  an  action  by  the  latter  to  recover  his 
wages,  though  not  pleaded  as  a  counterclaim;  Spaulding  v.  Pepper,  73  Kan. 
t>46,  85  Pac.  764,  On  the  conduct  of  the  agent  as  forfeiting  bis  right  to  com- 
pensation; Hahl  V.  Kellogg.  42  Tex.  Civ.  App.  639,  94  S.  W.  3811,  holding  that 
where  an  agent  has  been  guilty  of  such  conduct  as  amounts  to  treachery  or  has 
wholly  failed  to  zeoognize  the  duties  imposed  upon  him,  be  is  not  entitled  to 
compensation;  Wood  v.  Barker,  2  Sask.  L.  R.  403,  holding  that  no  recovery  could 
be  had  by  servant  under  monthly  wage  contract  where  he  aeduoed  employer's 
daughter  and  was  guilty  of  offense  each  month  that  he  worked. 

UuUuguisbed  m  Person  v.  McCargar,  92  Minn.  296,  99  14.  W.  885,  biadiii^ 
where  the  master  had  continued  to  accept  the  services  of  the  agent  after  notice 
of  his  misconduct,  he  waived  his  right  to  insist  upon  a  forfeiture  of  wagea  of 
agent. 

Barden  of  proof  of  miaeondvat. 

Cited  in  Lahr  v.  Kraemer,  91  Minn.  28,  97  N.  W.  418,  holding  that  the  burden 
of  proof  of  misconduct  of  agent  was  on  the  principaL 

13  L.  R.  A.  74,  PATH  v.  TOWEK  GROV£  &  L.  R.  CO.  106  Mo.  637,  16  S.  W.  919. 
Mnalelpal  eorporatlonaj  lealslatlvc  iwvrcr. 

Cited  itt  Bluedom  v.  Missouri  P.  K.  Co.  121  Mo.  271,  24  8.  W.  S7,  holding  etty 
ordinanoe  prohibiting  running  of  railroad  trains  at  greater  speed  than  6  milee 
an  hour,  valid;  Cilenville  v.  St.  Louis  R.  Co.  61  Mo.  App.  634,  holdiiig  city  bat 
power  to  limit  speed  of  all  street  cars,  regardless  of  motive  power  employed; 
State,  Cape  May  D.  ti.  St  S.  P.  R.  Co.  Prosecutor,  v.  Cape  May,  69  N.  J.  1..  ^1, 
36  L.  K.  A.  655,  36  Atl.  696,  holding  ordinance  making  operation  of  trolley  or 
electric  cars  without  fenders  unlawful,  within  powers  of  city;  State  ««  ret  Keid 
V.  Walbridge,  119  Mo.  394,  41  Am.  St.  Rep.  663,  24  S.  W.  467,  holding  ordinance 
giving  mayor  power  of  removing  ollioer  for  cause,  within  general'wclfari  clause 
of  charter,  when  not  inconsistent  with  geuerdl  law;  State  «a  rel.  Kansas  City 
v.  East  Fifth  Street  R.  Co.  140  Mo.  661,  38  L.  R.  A.  221,  62  Am.  St  Kep.  742, 
41  S.  W.  956,  holding  power  of  state  to  proceed  against  street  railway  by  quo 
warranto  for  forfeiture  of  franchise,  not  abridged  by  franchise  ordinance  of  city 
providing  for  forfeiture,  by  proceedings  in  name  of  city;  J.  P.  Conrad  Grocer  Co. 
V.  tit.  Louis  &.  tiuburbau  li.  Co.  89  Mo.  App.  541,  holding  ordinance  requiring 
vigilance  of  employee  in  charge  of  car  to  discover  peril  threatening  individual, 
valid. 

Cited  in  notes  (13  L.  R.  A.  68S)  on  municipal  ordinance  unconstitutional  and 
void;  (36  L.  R.  A.  33)  oh  municipal  power  to  impose  conditions  when  giving 
consent  to  railway  in  street;  (104  Am.  St.  Bep.  649)  on  municipal  regulations 
of  street  railways  for  protection  of  public. 

Distinguished  in  Carpenter  v.  Reliance  Itealty  Co.  103  Mo.  App.  408,  77  S.  W. 
1004,  denying  validity  of  ordinance  requiring  persons  excavating  below  certain 
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depth  to  protect  contiguous  buildings;  Senn  v.  Southern  R.  Co.  108  Mo.  1S2, 
18  S.  W.  1007,  raising  without  deciding  queatioa  as  to  validity  of  city  ordinanoe 
requiring  street  car  driver  to  stop  in  quickest  time  possible  on  appearance  ol 
danger  to  children,  in  absence  of  contractual  relation  between  city  and  oompany. 
violation  of  eltr  ordlunee  mm  taale  of  elvll  ItaMUtr* 

Cited  in  Holwerson  v.  St.  Louis  &  Suburban  R.  Co.  167  Mo.  246,  50  L.  B.  A.  850, 
57  8.  W.  770,  holding  city  ordinance  cannot  enlarge  common-law  liability  of 
railroad  or  dtiaen,  except  by  contract;  Murphy  v.  Lindell  R.  Co.  153  Mo.  259, 

54  S.  W.  442,  holding  ordinance  creating  standard  for  measuring  liability  of 
citicens  different  from  common  lav,  enforceable  against  those  only  accepting  pro- 
visions for  consideration;  Cooney  v.  Southern  Electric  R.  Co.  80  Mo.  App.  231, 
holdii^  ctrntrMfcaal  relmtiwi  aAiown  aa  to  general  ordinance  requiring  motoneere 
upon  '*flrst  appearance  of  danger"  to  etop  cars  "within  shortest  time  and  space 
possible,"  when  railway  bonded  to  observe  "all  general  ordinances;"  Chouquette 
v.  Southern  Electric  R.  Co.  152  Mo.  266,  63  S.  W.  897,  holding  operation  of  rail- 
way under  city  ordinance  sufficient  acceptance,  and  binds  company  to  observance 
of  provisions  as  to  speed;  Gebharatt  v.  St.  Louis  Transit  Co.  97  Mo.  App.  370, 
71  8.  W.  448,  holding  person  injured  through  street  car  company's  violation  of 
•^rigil ant- watch"  ordinance  need  not  all^  or  prove  its  acceptance  company; 
Holwerm  t.  St.  Louis  ft  Suburban  R.  Co.  267  Ifo.  246,  SO  L.  R.  A.  860,  footnote 
p.  890,  67  S.  W.  770,  distinguishing  liability  by  reason  of  burdms  imposed  by  or- 
dinance granting  frandiis^  from  effect  ot  ordinance  of  general  application;  Senn 
V.  Southeni  KlOo.  108  Mo.  162,  18  S.  W.  1007 ;  Sanders  t.  Southern  Electric  R.  Co. 
147  Mo.  426, 48  8.  W.  856 ;  Sheehan  v.  Citizens'  R.  Co.  72  Mo.  App.  528,— holding 
violation  of  ordinance  requiring  motorman  to  keep  vigilant  watch,  and  to  stop  car 
on  first  appearance  of  danger,  not  evidence  of  negligence,  unless  railway  company 
accepted  provisi<His;  Byington  v.  St  Louis  R.  Co.  147  Mo.  678,49  S.  W.  876,  hold- 
ii^  violation  of  ordinance  regulatii^  stoppage  of  street  cam  for  passengers  cannot 
be  made  baaiB  of  eivil  liability,  unless  railway  agreed  to  be  bound  ther^;  Mormn 
T.  Pullman  Falaee  Car  Co.  134  Mo.  661,  3S  L.  R.  A.  768,  66  Am.  St  Rep.  543, 
36  S.  W.  669,  holding  ordinance  requiring  owners  of  property  having  dangerous 
places  to  fence  same,  does  not  create  civil  liability  in  favor  of  person  injured  by 
violation;  J.  F.  Conrad  Grocer  Co.  v.  St.  Louis  &.  M.  River  R.  Co.  89  Mo.  App. 
400,  holding  violation  of  ordinance  requiring  vigilant  looKout  by  motorman  and 
conductor  of  street  car  is  negligence,  when  degree  of  care  sathe  as  required  at 
common  law;  Mtoore  v.  St.  Louis  Transit  Co.  95  Mo.  App.  745,  holding  excessive 
speed  of  street  ear,  in  violatkut  of  ordinance  relating  speed  of  cars  generally, 
imeh  negligence  as  will  support  action  for  personal  Injury;  Skinner  v.  Stifel, 

55  Ho.  App.  16,  holding  violation  of  ordinance  requiring  display  of  lights  at  ex- 
cavations on  public  highway  Diligence,  without  regard  to  ordinary  care  ex- 
ercised; Cleveland,  C.  C.  ft  St  L.  R.  Co.  v.  Powers,  173  Ind.  116,  88  N.  £.  1073, 
holding  tiiat  running  railroad  train  in  violation  of  city  ordinance  constitutes 
negligence  per  Be. 

Cited  in  footnotes  to  Fielders  v.  North  Jersey  Street  R.  Co.  59  L.R.A.  456, 
wbich  denies  liabilify  of  street  railway  company  for  injury  defect  in  pavemoit 
between  tracks;  Frontier  Steam  Laundry  Co.  v.  Connolly,  68  L.R.A.  426,  which 
holds  owner's  failure  to  oomply  with  ordinance  requiring  fireproof  shutters  on 
brick  buildiogs  not  such  negligence  as  to  render  him  liable  for  destruction  by 
fire  q(»mmanieated  through  unprotected  windows  of  goods  in  his  possession  as 
bailee;  Duval  t.  Atlantie  Coast  Une  R.  Co.  OS  L.R.A.  722,  which  holds  railroad 
company's  valtrntum  of  contract  witii  momcipality  as  to  speed  of  train  evidieoee 
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Cited  in  notes  (25  L.R.A.  663)  on  duty  imposed  on  street  railroad  companiea 
to  avoid  injuring  cliitdrvD  on  traek;  (6  I«R.A.(N.8.)  248,  266,  267)  on  viola- 
tion of  police  ordioRDoe  aa  ground  for  private  action. 

Distinguished  in  Beclcer  v.  Schutte,  8S  Mo.  App.'  63,  holding  ordinance  pro- 
hibiting leaving  horse  in  street  unfastened  and  unattended,  cannot  be  niade  buis 
of  civil  action  between  citizens,  save  as  declaratory  of  common  law. 

Held  obiter  and  ovrxruled  in  effect  in  Jackson  v.  Kansas  City,  Ft.  S.  £  M.  R.  Go. 
167  Mo.  637,  80  Am.  St  Rep.  660,  68  &  W.  32,  holding  violation  of  ordinance 
prohibiting  railroad  running  at  speed  exoeeding  6  milei  an  hour,  nich  negligence 
OB  may  form  baeia  of  action  for  damages  by  party  injured;  Sluder  v.  St.  Louis 
Transit  Co.  189  Mo.  133,  6  LJUA.(M.8.)  202.  88  S.  W.  648.  holding  that  a  cause 
of  action  can  arise  to  a  person  injured  from  the  violation  a  railway  company 
of  a  speed  ordinance. 

13  L.  R.  A.  79,  STATE  ex  rel.  YANCEY  v.  HYDE,  129  Ind.  296.  28  N.  E.  186. 
Offlceraj  lesi'latlve  control. 

Cited  in  Terre  Haute  v.  Evansville  &  T.  H.  R.  Co.  148  Ind.  184,  37  L.  R.  A.  Ift4, 
46  N.  E.  77,  holding  power  to  name  persons  or  functionaries  who  shall  make 
appointm^t  of  city  ctmuniasioners  is  legislative  function;  Goodwin  v.  State, 
142  Ind.  121,  41  N.  EL  3fi9,  holding  under  statute  authorizing  city  council  to 
create  office  of  city  attorney,  council  may  abolish  office  before  expiration  of  term ; 
Downey  v.  State,  160  Ind.  581,  67  N.  E.  450,  holding  common  council  may 
abolish  office  of  city  attorney  before  expiration  of  term,  though  anch  officer  may 
be  removed  only  for  cause;  Hawkins  v.  Roberts  &.  Son,  122  Ala.  146,  27  So.  327, 
holding  statute  abolishing  office  of  county  commissioner,  not  violation  of  consti- 
tutional provision  providing  for  impeachment  and  removal  of  state  and  ooimty 
officers;  French  v.  State,  141  Ind.  634,  29  L.  R.  A.  118.  41  N.  E.  2.  holding  statute 
constituting  governor  and  other  state  officers  board  for  selection  of  prison  in- 
spectors, not  unconstitutional;  Soott  v.  State,  151  Ind.  S68,  52  N.  E.  163  (dis- 
senting opinion),  majority  holding  statute  postponing  date,  from  September  to 
January,  for  commencement  of  term  of  oounty  treasurer,  not  unconstitutional  as 
extending  term  of  ineumbent;  State  ew  rel.  Taylor  v.  Moimt,  161  Ind.  700,  51 
N.  E.  417  (dissenting  opinion),  majority  holding  statute  extending  period  of 
existence  of  iqipellate  court,  and  continuing  in  offioe  jiidges  beyond  terms  for 
which  th^  vere  elected,  invalid. 

Cited  in  footnotes  to  People  rel.  Burl^  v.  Howland.  41  L.  R.  A.  838,  whicii 
holds  void,  statute  depriving  justices  of  the  peace  of  single  town  of  criminal 
jurisdiction;  Harmon  v.  State,  58  L.  R.  A.  618,  which  holds  void,  act  making 
various  distinct  examiners  exelusive  judges  as  to  CMnpetenqy  of  applicants  for 
license  as  steam  engineers. 
BctIcw  of  IcsialatlT*  MtlOB. 

Cited  in  Vigo  County  v.  Davis.  136  Ind.  SOS,  22  L  B.  A.  617,  38  N.  B.  141, 
holding  under  stotnto  anthoridng  county  oommissimiers.  upon  petiti<Hi,  to  in- 
crease salaries  of  judges,  and  making  action  "final  and  eoBdnsive,"  no  npposl  lies 
from  refusal  to  increase  salaries. 
Sele«tlOB  of  oAMva. 

Cited  in  PiUsbargh,  C.  C.  ft  St.  L.  B.  Co.  t.  Backus,  133  Ind.  609,  8S  N.  E. 
432.  and  Cleveland.  G.  a  ft  St  L.  R.  Co.  v.  Backus,  188  bd.  048.  18  L.  R.  A.  744» 
33  N.  E.  421,  holding  members  of  state  board  of  tax  commissioners  not  adminis- 
trative state  officers  required  by  Constitution  to  be  elected  by  people;  French  r. 
State,  141  Ind.  632,  20  L.  R.  A.  118,  41  N.  K  2,  holding  constitutional  provision 
that  officers  not  otherwise  provided  for  shall  be  diosen  in  such  "manBar"  as  is 
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DOW  prefioribed  by  law,  refers  to  peraon  or  functionary  to  make  appointmentB  r 
Southern  P.  Co.  v.  fiartine,  170  Fed.  747,  Bustaining  an  act  delegating  the  ap- 
pointment of  railroad  commiBtionerB  to  the  governor,  the  lieuteiiant  governor  and 
the  attorney  general. 

Cited  in  footnote  to  Fox  t.  MoDoiuld.  21  L.  R.  A.  529,  which  holda  power  ta 
appoint  to  fill  vacancy  not  inherent  in  governor. 
IWeet  of  errom«otu  reuonlna:  on  vnlidltr  of  conclnMton. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  State,  l&U  Im!.  472,  65  N.  E.  401,  holding 
expresBion  of  opinion  on  m^its,  where  action  disuiiascd  for  prematurity,  no^ 
re«  judicata. 
Titl«  of  mm  met. 

Cited  in  Southern  P.  Co.  v.  Bartioe,  170  Fed.  737,  on  the  purpose  of  conBtitu 
tional  requirements  aa  to  title  of  act. 

Cited  in  notes  (64  Am.  St.  Rep.  103)  on  sufficiency  of  title  of  statute;  (28  Am 
St.  Rep.  387)  on  statutes  embracing  only  one  subject. 

13  JL.  R.  A.  83,  PENNY  v.  CROUL,  87  Mich.  15,  49  N.  W.  311. 
WltBea*c«|  eompetener  mm  to  tranmct lonii  with  deceased  peraoiu> 

Cited  in  O'Neil  v.  Greenwood,  106  Mich.  582,  64  N.  W.  5U,  hglding  heir, 
though  not  party  to  record,  disqualified  as  witness  as  to  matters  equally  within 
knowledge  of  deceased;  Re  Lambie,  97  Mich.  58,  56  N.  W.  223,  holding  contestant 
of  will  may  testify  to  conversations  with  testatrix  concerning  revocation  of  former 
will,  and  contents  of  lost  will  subsequently  made;  Lorimer  v.  Lorimer,  124  Mich. 
637,  83  N.  W.  609,  holding  in  ejectment  against  heirs,  brought  by  alleged  wife 
of  deceased,  plaintiff  not  competent  witness  as  to  matters  equally  within  knowl- 
edge of  decedent;  Great  Camp  K.  O.  T.  M.  v.  Savage,  135  Mich.  463,  98  N.  W.  28 
(diBsenting  opinion),  on  competency  of  witnesses  to  testify  as  to  matters  equally 
within  the  knowledge  of  deceased  person  in  a  suit  concerning  decedent's  estate; 
Doty  V.  Doty,  118  Ky.  214,  2  L.R.A.(N.S.)  718,  80  S.  W.  803,  4  A.  &  £.  Ann. 
Cas.  1064,  holding  that  a  guardian  may  in  an  action  for  his  ward  brought 
against  an  administrator,  testify  as  to  an  agreement  io  favor  of  ward  made 
between  administrators  inteetate  and  Buch  guardian. 
K  Bmxtr  Interested. 

Cited  in  People's  Nat.  Bank  v.  Wilcox,  136  Mich.  571,  100  K.  W.  24,  4  A.  & 
E.  Ann.  Cas.  465,  holding  testimony  of  debtor  and  another  aa  to  conversation  had 
with  deceased  president  of  party  to  suit  to  be  used  against  that  party  in  favor 
of  creditors.  inadmisBible,  the  persons  testifying  not  being  parties  in  interest  but 
nevertheless  interested. 

13  L.  R.  A.  91,  CROSSBIAN  v.  UNIVERSAL  RUBBER  CO.  127  N.  Y.  34,  27 
N.  E.  400. 

Second  appeal  in  131  N.  Y.  630,  30  N.  E.  225,  reversing  28  Jones  ft  8.  70,  16  N. 
Y.  Snpp.  609. 
Bleetlon  of  remedlcM. 

Followed  in  Pratt  v.  Tailer,  53  Misc.  83,  103  N.  Y.  Supp.  1094,  holding  that 
where  plaintiff  may  use  both  of  two  remedies  the  use  of  one  will  not  preelode 
the  use  of  the  other. 

Cited  in  Heilbronn  v.  Herzog,  165  N.  Y.  103,  58  N.  E.  7S9,  Reveraing  33  App. 
Oiv.  317,  53  N.  Y.  Supp.  841,  holding  vendor  extending  credit  on  false  representa- 
tion of  vendee,  does  not,  by  affirming  sale,  waive  right  to  «ae  for  purchase  price 
before  credit  expired;  Rodiester  Distilling  Co.  v.  Devendorf,  72  Hun,  431,  25 
H.  T.  Supp.  200,  holding  judgment  for  purchase  price  does  not  preclude  replevin 
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by  seller,  on  ground  of  false  repreaentatione,  when  fraud  not  dieoovered  until 
after  judgment;  Hesa  v.  Smith,  16  Misc.  65,  37  N.  Y.  Supp.  633,  holding  suit 
on  contract  precludes  action  of  conreraion  for  same  proper^;  Johnson-Brinkman 
ConunisBion  Co.  t.  Missouri  P.  K.  Co.  52  Mo.  App.  414,  Kbldiag  attadunent  for 
purchase  price  predudeB  subsequent  rei^evin  for  property,  after  Toluntaiy  dis- 
missal of  iittacbment;  Kolsdcy  t.  Loveman,  97  Ala.  S46,  12  So.  720,  holding  attach- 
ment for  purchase  price,  praoludes  vendor  from  snbsequently  dMming  that  good<: 
were  merely  consigned  to  defendant  for  sale;  Crockett  v.  Miller,  50  C.  C.  A.  453, 
112  Fed.  736,  holding  action  for  malieioua  trespass  in  seizing  plaintiflTs  goods 
not  inconsistent  with  replevin  suit;  Crook  v.  First  Nat.  Bank,  83  Wis.  43,  33  Am. 
St.  Rep.  17,  62  N.  W.  1131,  holding  action  to  recover  money  paid  by  bank  to 
another  to  plaintiff's  use  precludes  action  against  bank  for  unauthorized  payment; 
Frey  v.  Torrey,  70  App.  Div.  170,  75  H.  Y.  Supp.  40,  holding  that  proof  in  bank- 
ruptcy of  indebtedness  arising  in  fraudulent  transaction  does  not  preclude  subse- 
quent action  to  recover  money;  Re  Linforth,  87  Fed.  391,  holding  permission  in 
bankruptcy  to  collect  claim  by  foreclosure  of  mortgage,  on  condition  that  no 
judgment  for  deficiency  be  obtained,  and  subsequent  voluntary  dismissal,  not 
waiver  of  right  to  prove  claim  against  bankrupt  estate;  Re  C.  Moench  &  Sous 
Co.  123  Fed.  979,  holding  lender  instituting  action  in  fraud  has  standing  as  cred- 
itor to  contest  bankruptcy  proceedings  against  borrower;  Kansas  City  Live 
Stock  Commission  Co.  v.  Bank  of  Hamlin,  79  Kan.  766,  24  L.Rj1.(K.S.)  492, 
101  Pac.  017,  17  A.  &  E.  Ann.  Caa.  056,  holding  no  inconsistenqr  to  exist  between 
remedy  by  attachment  and  by  chattel  mortgage  when  both  are  used  by  same 
creditor  against  same  debtor  for  collection  of  same  debt;  Wood  v.  Claiborne. 
82  Ark.  621,  11  L.R.A.(N.S.)  916,  118  Am.  St.  Rep,  89,  102  S.  W.  219,  holding 
suit  against  peraon  wrongfully  receiving  money  no  bar  to  action  against  persons 
wrongfully  giving  the  money  where  satisfaction  not  obtainod  on  former  judg- 
ment; Manufacturers'  Buttle  Co.  v.  Taylor-Stitea  Glass  Co.  208  Mass.  5!)(>,  95 
N.  E.  103,  to  the  point  that  plea  in  abatement,  founded  on  pendency  of  former 
action,  for  same  cause,  may  be  avoided  by  discontinuance  or  other  termiuatioo 
of  former  action  after  plea  is  filed;  Citizens'  Nat.  Bank  v.  Wetsel,  96  App.  Div. 
89,  88  N.  Y.  Supp.  1079,  on  rule  that  election  to  be  binding  must  be  of  incon- 
sistent remedies. 

Annotation  cited  in  Swinncy  v.  Chicago,  R.  I.  &  P.  H.  Co.  12.1  Iowa,  223,  98 
N.  W.  635,  holding  that  a  common  law  remedy  is  not  precluded  by  a  statutory 
remedy  where  the  language  of  the  statute  cannot  be  eo  construed. 

Cited  in  footnotes  to  Miller  v.  Hyde,  25  L.  B.  A.  42,  which  holds  replevin  nf 
horse  not  defeated  by  prior  attachment  suit  for  trover;  Johnson-Brinkman  Com- 
mission Co,  T.  Missouri  P.  R.  Co.  26  L.  R.  A.  840,  which  holds  mere  commencement 
of  attachment  suit  not  binding  election  of  remedy ;  Crompton  v.  Beach,  IS  I>.  R.  A. 
187,  which  holds  conditional  vendor's  exercise  of  option  to  enforce  payment  of  notc 
defeats  right  to  retnke  property;  Barchard  v.  Kohn,  29  L.  R.  A.  803,  which  lioldf 
enforcement  of  chattel  mortgii<je  on  exempt  property  not  defeated  by  prior  judg- 
ment and  attempted  levy  on  exempt  property. 

Cited  in  notes  (13  L.  K.  A.  473)  on  election  of  remedies;  (15  L.  R.  A.  90) 
on  effect  of  election  of  remedies  in  case  of  fraudulent  purchase;  {34  L.R..A. 
(N.S.)  310)  ort  bringing  suit  not  prosecuted  to  judgment  as  election  of  remedies: 
(1  Eng.  Rul.  Cas.  645)  on  right  of  action  in  favor  of  subject  for  cause  arising 
in  dtlttr  bcMnitry  notwithstanding  alleged  proceedings  in  such  country, 

l>i&tingui8hed  ifl  Roberge  v.  Winw,  144  N.  Y.  712,  $10  N.  E.  631,  holding  bilt 
in  equity  to  rescind  aald  for  fraud,  and  to  compel  reeonv^ance.  does  not  preclude 
speeiGc  perforiniBnce  of  agreement  of  vendee  to  execute  and  dcl?Ter  mortgage, 
wh^  .no  procfls*  in  first  action  ever  served;  Cotviu  v.. Shaw,  79  Hun,  00,  20  K. 
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Y.  Bupp.  644,  holding  claim,  in  excess  of  amount  due  in  action  on  aooount  aftei 
refusal  of  dd>tor  to  ochivc;^  pursuant  to  contract,  in  partial  aatisfaction  of  in' 
dcbtedness,  not  eleetiai  to  abandon  such  enitract. 

13  L.  R.  A.  95.  HIGHLAND  AVE.  ft  B.  R.  CO.  v.  BURT,  92  Ala.  291,  9  So.  410. 
Oanfem  Aecrec  of  can  v««nlreA  as  to  pa—eiigers* 

Cited  in  Sweet  t.  Birmingham  R.  ft  Electric  Co.  136  Ala.  169.  33  So.  R86,  hold- 
ing conductor  of  dummy  train  stopping  at  crossing  bound  to  asccitatn  Uiioie 
starting  vhether  passenger  is  alighting;  Anderson  v.  Citizens'  Street  R.  Co.  12 
Ind.  App.  197,  38  N.  E.  1109,  holding  that  it  is  duty  of  conductor  of  street  car 
to  know  that  no  passenger  is  in  act  of  flighting,  or  in  dangerous  position,  before 
starting;  Gadsden  ft  A.  Union  R.  Co.  v.  Causler,  97  Ala.  237,  12  So.  439,  holding 
invitation  to  alight  from  train  may  be  inferred  from  stoppage  of  car  near  pas- 
Bttigcr'a  destination,  without  warning;  Illinois  C.  R.  Co.  t.  Kuhn,  107  Tenn.  Ill, 
64  8.  W.  202,  holding  oblig«ti<Ki  of  carrier  as  to  safety  of  transportation  of  pas- 
senger extends  to  proper  oonstmction  and  maintenance  of  toadbed  and  tracks; 
Illinois  C.  R.  Co.  v.  Kuhn,  107  Tcnn.  127,  64  S.  W.  202,  holding  carrier  of  pas- 
sengers bound  to  exercise  "utmost  degree  of  care  and  prudence;"  Shealey  t. 
South  Carolina  &  G.  R.  Co.  67  S.  C.  67,  45  S.  E.  119,  denying  railroad's  duty  to 
ascertain  whether  passenger  is  about  to  alight  after  stopping  reasonable  time  at 
regular  station ;  Birmingham  R.  Light  &  Power  Co.  t.  Hawkins.  158  Ala.  89,  16 
L.R.A.{N.S.)  1078,  44  So.  983.  holding  that  ordinarily  a  motorman  may  start 
the  car  as  soon  as  the  passenger  has  gotten  thereon  and  before  he  has  reached 
a  seat;  Birmingham  R.  Light  ft  Power  Co.  v.  Jung»  161  Ala.  470,  49  So.  434* 
holding  that  servants  of  carrier  must  use  due  care  to  determine  before  moving 
car  that  no  passenger  is  in  the  act  of  alighting  or  entering  car  at  place  of  regular 
stoppage  and  same  rule  applies  where  passenger  is  permitted  to  alight  tem- 
porarily at  place  not  a  regular  stop  but  defendant  ia  not  liable  for  injury  of  one 
attempting  to  board  car  at  such  stop  who  is  not  already  a  passenger  unless  serv- 
ants have  actual  knowledge  of  dangerous  position  when  car  is  put  in  motion; 
Mont^mery  v.  Colorado  Springs  &  X.  R.  Co.  60  Colo.  216,  114  Pae.  659.  holding 
that  street  car  conductor  must  exercise  ordinary  care  to  tee  that  no  passenger 
is  in  act  of  alighting  before  ear  is  set  in  motion;  Memphis  Street  R.  Co.  v. 
Shaw,  110  Tcnn.  475,  75  S.  W.  713,  holding  that  conductor  is  under  duty  to  see 
and  know  that  no  one  is  in  the  act  of  alighting  when  he  starts  the  car;  Crump 
V.  Davis,  33  Ind.  App.  00,  70  N.  E.  886,  holding  that  it  is  duty  of  person  in 
cliar;^  of  street  car  to  ascertain  that  no  passenger  is  in  act  of  alighting  before 
puttia^r  car  in  motion;  Indianapolis  Traction  &.  Terminal  Co.  v.  Miller,  43  Ind. 
App.  722,  88  N.  K.  526,  on  duty  of  conductor  aa  not  executed  by  stopping  for 
reasonable  time  hnt  requiring  that  he  Juiow  that  no  parson  is  in  act  of  alighting 
or  in  dangerous  position  at  Ume  of  starting  car;  Nashville,  C.  ft  St.  U  R.  Co. 
V.  Casey,  1  Ala.  App.  347,  66  So,  28.  holding  that  railroad  waa  not  guilty  of 
n^ligenoe  in  starting  train  before  passenger  alighted  where  it  stopped  for 
nxua)  and  reasonable  length  of  time,  and  infirmity  of  passenger  waa  not  knov7n  to 
servants. 

Cited  in  footnote  to  Yamell  v.  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  18  L.  R.  A. 
599,  which  holds  time  to  leave  train  need  not  he  given  person  entering  merely  to 
assist  passengers. 

Cited  in  note  (11  L.R.A.(N.S.)  140)  on  duty  of  street-car  conductor  to  see 
passenger  is  ofT  before  starting  ear. 
CoBtrlbatorr  nefcllKencr. 

Cited  in  Citizens'  Stn  el  K.  Co.  v.  Spahr,  7  Ind.  App.  27,  33  K.  E.  446,  holding 
averment  in  cunipl-aint  of  want  of  nt^Hgence  contributing  to  injury,  not  over- 
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come  by  admission  that  plaintiff  boarded  electric  car  while  in  motion;  Bir- 
mingbam  R.  L.  &  P.  Co.  v.  Lee,  153  Ala.  85,  45  So.  Z9Z,  holding  the  boarding  of  r 
moving  car  not  negligence  u  a  matter  of  law,  but  is  for  the  jury  under  «U  the 

evidence. 

13  L.  R.  A.  97,  BURT  v.  ADVERTISER  NEWSPAPER  CO.  154  Man.  SS8,  » 


Prtvllvsed  eommiiDleatlOBB. 

Cited  in  Hagnes  t.  Clinton  Printing  Co.  169  Mass.  519,  48  N.  E.  275,  holding 
that  newspaper  privilege  of  comment  and  criticism  on  matters  of  public  interest 
does  not  extend  to  false  statements;  Posi  Pub.  Co.  v.  Hallam,  8  C.  C.  A.  212,  16 
U.  S.  App.  613,  59  Fed.  641,  holding  false  allegations  of  fact  concerning  candidate 
for  public  office,  though  made  in  good  faith,  and  with  probable  cause,  not  privi- 
leged; Howland  v.  Flood,  160  Maas.  516,  36  N.  E.  482,  holding  report  of  town 
committee  upon  matter  of  public  interest  not  absolutely  privileged,  and  whether 
same  contained  anything  in  excess  of  privilege  is  question  for  jury;  Fay  v.  HaT' 
rington,  176  Mass.  273,  67  N.  E,  369,  raising  without  deciding  question  as  to 
whether  publication  of  articles  was  justified  as  a  reasonable  criticism  on  matter 
of  public  interest;  Donahoe  v.  Star  Pub.  Co.  4  Penn.  (Del.)  183,  55  Atl.  8S7. 
holding  that  the  charging  of  a  candidate  for  office  with  a  specific  criminal  oflfenHe 
is  not  privileged  and  that  good  faith  and  probable  cause  may  not  be  pleaded  in 
defense  tf  charge  is  false;  Dow  v.  Long,  190  Mass.  142,  76  N.  £.  667,  holding  a 
publication  concerning  election  to  a  eify  office  charging  plaintiff  with  supportii^ 
^ndidate  by  bribery  and  low  politioB  and  that  such  candidate  would  facilitate 
plaintiff's  robbery  of  the  city  to  be  unprivileged  statements;  Com.  v.  Pratt,  208 
Mass.  569,  95  N.  E.  105,  holding  that  newspaper  publisher  is  not  protected  in 
defaming  character  of  candidate  for  office ;  Merrey  v.  Guardian  Printing  ft 
Pub.  Co.  79  N.  J.  L.  184,  74  Atl.  464,  bolding  that  fair  and  bona  fide  comment  and 
erittcism  upon  matters  of  public  concern  is  privileged;  Pfister  v.  Milwaukee  Free 
Frees  Co.  139  Wis.  640,  121  N.  W.  938,  holding  false  and  defamatory  publica- 
tion concerning  private  citizen  not  privileged  by  public  interest;  Hubbard  v.  Allyn, 
SOO  Mass.  170, 88  N.  E.  3S6,holding  false  statements  fact  not  privileged  because 
of  public  interest,  such  privilege  being  extended  only  to  discussion  and  ortticimi 
eS  actual  acts,  which  may  be  done  by  ridicule,  sarcasm  and  invective;  Mertens 
V.  Bee  Pub.  Co.  5  Neb.  (Unof.)  598,  99  N.  W.  847,  holding  a  privilege  to  extend 
its  protection  in  the  absence  of  express  malice  to  publisher  who  expreases  his 
opinion  however  severe  or  uncomplimentary  on  certain  facts  proved  or  admitted; 
Russell  V.  Washington  Post  Co.  31  App.  D.  C.  285,  14  A.  ft  E.  Ann.  Cas.  820. 
holding  a  publication  not  giving  source  of  information  and  stating  positively 
that  the  plaintiff  a  minister  was  guilty  of  immoral  conduct  which  if  tme  would 
bring  bfan  into  contempt  and  ridicule  is  not  privileged  but  libelous  per  se. 

Cited  in  footnote  to  Hemmens  v.  Nelscm,  20  L.  B.  A.  441,  which  holds  state- 
ment by  principal  of  deaf-mute  institute  to  executive  committee  as  to  improper 
acts  of  department  superintendent  privileged. 

Cited  in  note  (28  L.  R.  A.  667)  on  libel  or  slander  by  expressing  opinions,  or 
comments  without  misstating  facts. 
Belief  In  tnith  ot  pvbltcatleB. 

Cited  in  Squires  v.  Wason  Mfg.  Co.  182  Mass.  141,  65  N.  E.  32,  holding  malice 
not  shown  where  there  was  reasonable  ground  for  privileged  statement,  and  it  diil 
not  appear  that  defendant  did  not  believe  it,  or  that  it  was  made  for  other  than 
bijsinesB  reasons;  Faxon  v.  Jones,  170  Mass.  208,  57  N.  E.  359,  holding  pievioaa 
or  subsequent  declarations  or  conduct  of  defendant  in  slander,  as  well  aa  eondnet 
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and  language  at  time,  may  be  shown  in  proof  of  express  malice  in  aggravation  of 
damage;  Hanson  v.  Globe  Newspaper  Co.  169  Mass.  SOS,  20  L.  R-  A.  860,  34  N. 
J5.  462  (dissmting  opinion)  majority  holding  person  named  by  mtst^e  In  libd' 
ous  publication  not  entitled  to  maintain  actitm. 

Distinguished  in  Conner  v.  Standard  Fub.  Co.  188  Mass.  480,  67  N.  E.  506, 
holding  eridenoB  in  libel  aotkm  showing  defendant's  souroes  of  information  ad- 
missible where  no  malice  charged;  O'Connell  t.  Boston  Herald  Co.  120  Fed.  840, 
holding  judge's  opinion  from  whence  statements  taken  admissible  in  action  for 
libel  in  publishing  inaccurate  report  of  judicial  proceedings. 


Cited  in  Hubbard  v,  Allyn,  £00  Mass.  173,  86  N.  E.  806,  holding  question  of 
actual  ill  will  and  malice  immateriiU  where  statements  made  are  untrue. 
Liability  tor  Independent  not*  ot  othera. 

Cited  in  American  Bridge  Co.  v.  Seeds,  II  L.R.A.(N.S.)  1046,  76  C.  C.  A.  407, 
144  Fed.  610,  holding  defendant  not  liable  for  wrongful  act  when  the  act  of  a 
third  person  independently  intervenes  not  relied  upon  by  defendant;  Pierson  v. 
Chicago,  B.  I.  ft  P.  K.  Co.  06  a  C.  A.  467,  170  Fed.  274,  holding  master  not  bound 
to  anticipate  wrongful  act  of  his  independent  ccmtraetor  causing  nnsale  the  place 
of  aenrante'  work;  Canadian  Northern  R.  Co.  v.  Walker,  24  L.R.A.(N.S.)  1023, 
97  C.  Ci  A.  44,  172  Fed.  351,  holding  the  negligence  of  shippers  in  loading 
causing  injury  to  company  servants  not  the  natural  consequence  of  their  use  of 
the  road  for  which  company  con  be  held  liable;  Penny  v.  Atlantic  Coast  Line  S. 
Co.  163  H.  C.  302,  32  L.R.A.(N.S.)  1212,  69  S.  E.  238,  to  the  point  that  wrongful 
acts  of  independent  third  person*  not  intended  defendant,  are  not  regarded  by 
law  as  natural  consequences  of  his  wrong;  TobUr  t.  Pioneer  MIn.  ft  Mfg.  Co.  166 
Ala.  509,  62  So.  86,  holding  that  wrongful  act  of  third  person  not  actually  intend- 
ed or  reasonably  to  lie  expected  by  master,  causing  injury  to  servant  ia  not  result 
of  master's  wrong,  and  master  is  not  liable. 

Cited  in  note  (36  Am.  St.  Bep.  84S,  844)  on  proximate  and  remote  cauee. 
HeM«re  «t  Jamngee  for  tort. 

Cited  in  Cole  v.  German  Sav.  ft  L.  8oc.  63  L.  R.'A.  421,  69  C.  C.  A.  699,  124 
Fed.  119,  denying  liability  of  owner  of  building  to  visitor  falling  down  elevator 
shaf^  the  unfastened  door  of  which  was  thrown  open  by  stranger;  Morrison  v. 
Lawrence,  186  Mass.  462,  72  fT.  E.  91,  holding  that  intent  may  be  an  element  oa 
which  a  statutory  tort  rests  where  at  the  common-law  intent  affected  only  measure 
of  damages. 

Cited  in  note  (27  Am.  St.  Rep.  768)  on  liability  for  torts. 
—  For  libel. 

Cited  in  Bishop  t.  Journal  Newspaper  168  Mass.  332,  47  N.  B.  110,  holding 
defendant  in  libel  responsible  for  natural  oonsequences  of  tor^  and  question  of 
damages  is  for  jury;  Turner  v.  Hearst,  116  Cal.  400,  47  ^c.  129,  holding  injury 
to  feelings  from  repetition  of  publication  by  others  not  element  of  damage* 
Parker  v.  Republican  Co.  181  Mass.  397,  63  N.  E.  931,  holding  proof  of  profes- 
sional income  as  physician  before  and  after  libel,  conduct  of  patients  and  acquaint- 
ances, and  of  feelings  of  plaintiff,  admissible  on  question  of  damage;  Howland 
T.  Flood,  160  Mass.  517,  36  N.  E.  482,  holding  fact  that  libel  shows  on  iU  faoe 
that  statements  of  third  persons  are  relied  wi,  may  be  shovm  in  mitigation  nf 
damage;  Times  Pub.  Co.  t.  Carlisle  Journal  Co.  36  C.  C.  A.  489,  04  Fed.  776, 
h^ing  proof  of  matter  in  mitigation  of  damages  not  admissible,  if  not  pleaded; 
Bllie  T.  Brockton  Puk  Co.  198  Mass.  543,  126  Am.  St.  Rep.  464.  84  N.  E.  1018, 
Ifi  A.  ft  E.  Ann.  Cas.  83,  holding  that  damages  may  be  recovered  including  com- 
pensation  for  wounded  feelings  and  loss  of  reputotion  in  action  for  slander; 
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Saiis  T.  BroGtoQ  Pub.  Co.  198  MasB.  342,  126  Am.  St.  Rep.  464,  84  N.  E.  1018, 
16  Ann.  Cas.  SS,  holding  that  publication  of  a  proper  retraction  may  have  the 
cffe^  of  leaming  mischief  caused  by  libel  and  is  admissible  in  reduction  of 
damages  even  vhere  punitive  damages  are  not  allowed. 

Cited  in  footnote  to  Press  Pub.  Co.  v.  McDonald,  26  I*  R.  A.  531,  which  author- 
ises punitive  damages  for  failure  of  effort  to  verify  truth  of  Ubeloas  despatch 
before  printing  in  newspaper. 

13  L.  R.  A.  102,  LAWRENCE  v.  METROPOLITAN  ELEV.  R.  CO.  126  N.  Y. 

483,  27  N.  E.  76fi. 
Indepeadeat  wroas  mm  ■Ceotlns  rlskt  to  relief. 

Cited  in  MUler  v.  Enterprise  Canal  ft  Land  Co.  142  Oal.  214.  100  Am.  St 
Rep.  110,  75  Pac.  770,  holding  fact  that  dam  obstructs  navigable  stream  will  not 
defeat  right  to  enjoin  trespasser  from  interfering  therewith. 
Dam»ffc  to  real  property  I  evidence  of  oae. 

Cited  in  Woolaey  v.  New  York  Elev.  R.  Co.  134  N.  Y.  327.  47  N.  Y.  8.  R.  634, 
31  N.  E.  891,  holding  in  estimating  damage  to  rental  value  of  premises,  frmn 
operation  of  elevated  railway,  evidence  as  to  use  of  premises  immaterial. 

Cited  in  footnote  to  Edwards  v.  American  Express  Co.  63  L.RJiL.  467,  whieh 
holds  owner's  property  right  in  machine  not  desboyed  by  mere  fact  that  it  was 
so  constructed  that  it  could  be  used  for  gambling. 
JHeaaare  of  d*m«sea. 

Cited  in  Kemochan  v.  New  York  Elev.  R.  Co.  128  N.  Y.  567,  29  N.  E.  65,  and 
Mortimer  v.  Manhattan  R.  Co.  129  N.  Y.  85,  29  N.  E.  5,  holding  lessor  of  abutting 
property  entitled  to  recover  diminution  in  rental  value  of  premises,'  occasioned 
by  ctmstruction  and  operation  of  elevated  railway,  without  acquiring  easement 
in  street;  Syracuse  Solar  Salt  Co.  v.  Borne.  W.  ft  O.  R.  Co.  11  App.  Div.  563, 
42  N.  Y.  Supp.  590,  holding  in  action  for  damage  from  railway  in  street  and  to 
enjoin  same,  measure  of  damage  is  diminution  in  rental  or  usable  value  of  prem- 
ises, without  r^rd  to  depreciatim  in  value  of  land;  Rosenbeimer  v.  Standard 
Gnali^Iit  Co.  36  App.  Div.  II,  55  N.  Y.  Supp.  192,  holding  measure  of  damage 
from  injury  continuing  only  while  nuisance  lasts,  is  diminution  in  rental  value; 
Covert  V.  Valentine,  50  N.  Y.  S.  R.  518,  21  N.  Y.  Supp.  210,  UolUiog  that  measure 
of  damage  for  temporarily  diminishing  flow  of  water  into  pond  is  diminution  in 
rental  value  or  value  of  use  of  pond,  caused  by  wrongful  act,  to  time  of  com- 
mencpinent  of  suit. 

Distinguished  in  Pappenheim  v.  Metropolitan  Kiev.  R.  Co.  128  \.  Y.  453,  13  L- 
R.  A.  407,  2ti  Am.  St.  Rep.  486,  28  N.  K.  518,  holding  that  vendor's  right  to  re- 
cover for  permanent  injury  to  frediold  from  ctmstruction  and  operation  of  ele- 
vated railway  ceases  upon  transfer  of  property. 

13  L.  R.  A.  104,  Re  PROUT,  128  N.  Y.  70.  27  N.  E.  948. 
Admlnlatmtomii  collection  of  estate. 

Cited  in  Maas  v.  German  Sav.  Bank,  176  N.  Y.  380,  98  Am.  St.  Vtep.  689, 
68  N.  E.  658,  Affirming  78  App.  Div.  527,  77  N.  Y.  Supp.  256,  holding  foreign 
administrator  cannot  maintain  action  to  recover  property  or  collect  debt  of  resi- 
dent; Steele  v.  Connecticut  General  L.  Ins.  Co.  31  App.  Div.  397,  63  N.  Y.  Supp. 
373,  holding  administrator  appointed  in  New  York,  where  intestate  die^l,  may 
maintain  action  in  that  state,  against  Connecticut  insurance  company,  npon 
poli^  payable  in  latter  state. 
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13  L.  R.  A.  107,  NOBFOLK  ft  W.  B.  CO.  t.  COM.  88  Va.  95. 
Lsarislatlve  9*w«t«  of  state. 

Cited  ia  Isaacs  t.  Richmond,  90  Va.  32,  17  S.  £.  760,  holding  any  act  which 
tends  to  impair  supronacj  of  Conatitution,  void,  whatever  purpose  of  legislature 
in  enactment. 

Cited  in  note  (78  An.  St.  Sep.  266)  on  a«tB  which  legislature  may  declare 
crimiDal. 

—  state  atatntM  nVectlsK  taterat«te  commeroe. 

Cited  tn  Western  U.  Tel^.  Co.  v.  Tyler,  80  Va.  300,  4  Inters.  Com.  Rep.  482, 
44  Am.  St.  Rep.  010,  18  S.  £.  280,  holding  state  statute  imposing  penalty  for 
failure  to  pvomptly  deliver  telegraph  message,  not  interference  with  interstate 
commerce;  Norfolk  &  W.  R.  Co.  v.  Cora.  93  Va,  751,  34  L.  R.  A.  106,  57  Am.  St. 
Rep.  827,  24  S.  E.  837,  holding  transportatim  of  empty  coal  cars  from  one  state 
to  another,  for  use  in  carrying  coal  outside  latter  state,  not  interstate  ccnnmerce, 
and  exempt  from  state  regulation;  People  v.  Lake  Shore  &  M.  S.  R.  Co.  2  111. 
C.  C.  378,  holding  atate  legislation  providing  for  manner  of  weighing  and  trvis- 
ferring  grain  shipped,  invalid  insofar  as  it  applies  to  interstate  shipments. 

Cited  in  footnotes  to  Lafarier  v.  Grand  Trunk  R.  Co.  17  L.R.A.  111,  which 
holds  state  statute  giving  ticket  holder  stop-over  rights  not  applicable  outside  of 
state;  Central  Stockyards  Co.  v.  Louisville  &  N.  R.  Co.  63  L.R.A.  213,  which 
holds  that  state  cannot  require  delivery  of  interstate  freight  hy  one  carrier  to 
another  within  its  borders  in  order  that  it  may  reach  a  particular  depot. 

Disapproved  in  Henningtoi  r.  State,  00  Ga.  402,  4  Intora.  Com.  Rep.  41S,  17 
S.  E.  1000,  sustaining  statute  prohibiting  running  of  freight  trains  on  Sunday, 
oa  applied  to  interstate  traffic. 

Overruled  in  Norfolk  ft  W.  R.  Co.  v.  Com.  03  Va.  751,  34  L.  R.  A.  106,  67 
Am.  St.  Rep.  827,  24  S.  £.  837,  holding  statute  prohibiting  running  of  freight 
tooins  on  Sunday,  except  wh«i  oontaining  perishable  freight  or  live  stock,  valid 
exeraise  of  foUm  power. 
Sndar  laws. 

Cited  in  note  (14  L.  R.  A.  104)  on  Sunday  labor. 

19  L.  R.  A.  114,  DOZIER  v.  FIDELITY  ft  C.  CO.  46  Fed.  448. 
Wkat  deemed  accidental  death,  within  aceldent  policy. 

Cited  in  Western  Commercial  Travelers'  Asso.  v.  Smith,  40  L.  R.  A.  656,  29 
C.  C.  A.  226,  56  U.  8.  App.  393.  86  Fed.  404.  holding  that  death  from  blood 
pi^sonlng  due  to  abrasion  of  skip  of  toe  from  friction  of  shoe  is  from  occidental 
means;  Schmid  v.  Indiana  Travelm  AooL  Asso.  42  Ind.  App.  407,  85  N.  E.  1032, 
holding  death  by  violent  physical  exertion  in  a  rarified  atmosphere  not  accidental 
within  policy  meaning;  Columbia  Paper  Stock  Co.  v.  Fidelity  ft  C.  Co.  104  Mo. 
App.  172,  78  S.  W.  320,  holding  acute  dropsy  caused  by  infection  from  material 
given  plaintiff  to  work  on  to  be  within  indemnity  policy  for  bodily  injuries  acci- 
dentally suffered;  Hcrdic  v.  Maryland  Casualty  Co.  146  Fed.  398,  on  the  rule 
that  bodily  injury  by  sun-stroke  is  not'accidpntal ;  Sullivan  v.  Modem  Brother- 
hood, 167  Mich.  531,  ~  L.R.A.(N.S.}  — ,  133  N.  W.  486,  holding  that  insurer 
against  accident  is  liable,  where  death  or  injury  is  caused  by  disease  not  result- 
ing from  any  bodily  inflrmity  or  disease,  exiatii^  at  time  of  accident,  but  is 
itself  caused  by  accident. 

Cited  in  notes  (30  L.R.A.  206,  209)  on  what  constitutes  an  accident  within 
meaning  of  accident  insurance  policy;  (14  Eng.  Rul.  Cas.  25)  on  rules  for  con- 
struing insurance  policies. 

Distinguished  ia  North  West  Commercial  Travellers'  Asso.  v.  London  Guar- 


13  LJLA.  114] 


L.  R.  A.  CASES  AS  AUTHORITIES. 


950 


antee  &  Acei.  Co.  10  Manitoba  L.  Rep.  663,  holding  that  deatii  by  expoaure  to 
an  extraordinary  period  of  cold  weaUier,  through  breaking  of  wagon  en  route, 
is  aeeidental  within  meaning  of  policy. 
Bxcmptlon  from  llabllltr       aeeldeBt  potior* 

Distinguished  in  Thornton  v.  Travelers  Ins.  Co.  116  Ga.  127,  M  Am.  St.  Rap. 
•9,  42  S.  E.  287.  holding  insurer  liable  under  policy  exoeptiog  accident  from 
hernia,  for  injury  rendered  more  serious  by  existing  hernia;  (18  L.  R.  A.  264) 
<Ri  death  by  external,  violent*  and  aocidoitol  meaiiB. 
ProxlaMito  eawe  9t  death. 

Cited  in  note  (17  L.  R.  A.  7M)  on  pnnimata  cause  of  death  within  meaning 
of  life  insurance  policy. 

13  L.  R.  A.  U7,  HELFRICH  t.  CATOKSVILLS  WATER  00.  74  Md.  269,  28  Am. 

St.  Rep.  245,  22  AU.  72. 
PoIlMtlw  Of  waten. 

Citod  in  West  Arlington  Im^or.  Co^  r.  Ht.  Hope  Retroat,  97  Md.  203,  54 
Atl.  982,  holding  pollution  of  water  hy  hog  pen  will  not  defeat  riparian  owner'a 
right  to  enjoin  upper  proprietor  from  emptying  sewage  in  stream;  McEvey  v. 
Taylor.  SO  Wash.  369,  26  L.R.A.(K.S.)  225,  106  Fac  851,  holding  use  of  stream 
and  pond  to  water  cattle  and  keep  geese  on  is  not  unreasonable,  nor  an  unlawful 
pollution;  Fahnestock  v.  Feldner,  98  Md.  343.  66  Atl.  786,  holding  that  under 
some  circumstances  the  emptying  of  kitchen  drainage  into  a  sttcam  is  not  an 
unlawful  pollntiMi;  Aberdeen  v.  Lytle  Logging  &  Mercantile  Go.  68  Wash.  370, 
108  Ffte.  945,  holding  tiiat  equity  may  restrain  logging  company  from  polluting 
stream  constituting  city  water  supply,  by  use  of  bridge  whidi  had  settled  into 
water,  where  bridge  could  be  raised  uid  injury  obviated. 

Cited  in  footnotes  to  Barrett  v.  Mt.  Greenwood  Cemetery  Abbo.  31  L.  R.  a. 
109,  which  authorizes  Injunction  against  connecting  city  drain  witJi  spring 
brook;  Barnard  Shirley,  24  L.  R.  A.  568,  which  refuses  to  enjoin  flow  of  water 
from  artesian  well  into  natural  water  course;  Weston  Paper  (k>.  v.  Pope,  56  L. 
IL  A.  890,  which  sustains  liability  for  pollution  of  stream  ty  discharge  from 
■teawboard  works,  though  business  skilfully  conducted ;  Strobel  v.  Kerr  Salt  Co. 
51  L.  R.  A.  687,  which  authorises  injunction  againat  diversion  of  stream  for  itae 
in  salt  works,  and  pollution  <tf  stream  by  return  of  part  of  water. 

Cited  in  notes  (41  L.RJl.  740)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;  (11  IiJLA.(N.S.)  1164)  on  pro- 
tection from  polluti<m  of  source  of  mnnioipal  water  simply;  (10  Eng.  RuL  Caa. 
244)  00  right  of  riparian  owner  to  purity  of  water. 

13  L.  R.  A.  120,  Eo!  parte  HURN,  02  Ala.  102,  20  Am.  St.  Rep.  23,  0  So.  51S. 
Wken  nan  dam  OB  will  He. 

Cited  in  People  ex  tel.  Denison  v.  Butler.  24  Colo,  409,  52  Pac  510,  denyin;^ 
application  for  writ  of  mandamus  to  compel  inferior  court  to  entertain  and  de- 
termine motion  tm  temporary  injunction;  Taylor  v.  Kolb,  100  Ala.  606,  13  So. 
770,  holding  appointment  of  inspectors  of  election,  under  statute  requiriog  that 
two  "shall  be  members  of  opposing  political  parties,  if  practicable,"  cannot  be 
controlled  by  mandamus;  State  ex  rel.  Atty.  Oen.  t.  District  Ct,,  13  K.  D.  210, 
100  M.  W.  248,  botding  court  cannot  be  compelled  by  mandamus  to  reverse  an 
erroneous  deeisim  within  jurisdiction  also  citing  annotation  on  this  point. 

Cited  in  footnoteg  to  People  es  rel.  Daley  v.  Rice,  14  L.  R.  A.  644,  which 
authorizes  mandamus  to  compel  canvassing  board  to  disregard  ill^al  turn; 
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JadcBon  V.  State,  42      R.  A.  792,  which  anstaina  right  to  maadaimu  to  compd 
reinstatement  of  pnpil  v)iose  admiuion  arbitrarily  or  eaprieioiufy  refnaed. 
Llabilltr  to  search.  ^ 

Cited  in  Cunningham  v.  Baker,  104  Ala.  160,  53  Am.  St.  Rep.  27,  16  So.  68. 
holding  search  of  person  unlawfully  arrested  in  attachment  suit,  illegal;  State 
V.  Edwards,  51  W.  Va.  230,  69  L.  R.  A.  476,  41  S.  E.  429,  holding  that  person  in 
custody  imder  criminal  charge  may  be  subjected  to  search  to  discover  evtdenoe  of 
crime;  French  v.  State,  94  Ala.  94,  10  So.  663,  holding  that  weapons  may  be 
taken  from  person  under  arrest,  although  use  thoeof  not  attempted,  nor  other 
resistance  made;  Newberry  v.  Carpenter,  107  Miob.  670,  81  L.  K.  A.  164,  61  Am. 
St.  Rep.  346,  65  N.  W.  S30,  holding  court  without  power  to  authorize  officers  of 
law  to  take  exploded  boiler  from  private  premises,  for  use  as  evidence  on  trial  of 
engineer  for  manslaughter;  Bessemer  v.  Eidg*,  162  Ala.  206,  60  So.  270,  on  the 
taking  of  property  from  the  person  of  one  lawfully  arrested. 

Cited  in  note  (18  L.R.A.(N.S.)  254,  265)  on  right  of  officer,  in  executing  crim- 
inal process,  to  take  possession  of  evidentiary  articles. 
Ganbiknimt  of  prapertr  In  eutodr  of  taw.  I 

Cited  in  GofTee  v.  Haynea,  124  Cal.  667.  71  Am.  St.  Rep.  99,  67  Pae.  482,  hold- 
ing property  of  person  charged  with  murder,  taken  possession  of  by  chief  of 
police,  with  consent  of  accused,  but  not  connected  with  crime,  subject  to  garnish- 
ment; Holker  v.  Hennessey,  141  Mo.  539,  39  L.  R.  A.  168,  64  Am.  St.  Rep.  524, 
42  S.  W.  1090,  holding  property  taken  from  pristmer,  with  or  without  authority 
of  law  and  in  custody  of  sheriff,  not  subject  to  garnishment  unless  after  convic- 
tion. 

Cited  in  footnotes  to  McAlmond  v.  Bevington.  63  L.  R.  A.  607,  which  holds 
money  deposited  with  justice  by  third  person  as  bail,  not  subject  to  garnishment 
for  prisoner's  debt;  Allen  v.  Gerard,  49  t<.  R.  A.  861,  which  doiies  liability  to 
garnishment  of  balance  in  hands  of  clerk  of  court,  of  proceeds  of  sale  of  perish- 
able property  attached ;  Dale  v.  Brumbly.  64  L.  R.  A.  112,  which  holds  money  in 
court  not  subject  to  attachment  after  final  decree  for  disbursement. 
IitablUtr  of  oMew  tmU«s  vvoper«r> 

Cited  in  Thorn  v.  Kemp,  98  Ala.  426,  13  So.  749,  holding  constable  liable  for  re- 
plevied proper^  upm  plaintilTs  failure  to  execute  bond,  though  claiming  under 
mortgagee. 


13  L.  R.  A.  128,  <yBRIEN  v.  BALTIMORE  BELT  R.  CO.  74  Md.  363,  22  Atl. 


iBjKBctlonf  ex  parte  application. 

Cited  in  Chesapeake  ft  P.  Teleph.  Co.  v.  Baltimore,  89  Md.  709,  43  Atl.  784, 
holding  appeal  lies  from  refusal  of  injunction  on  em  partt  application  on  bill, 
before  answer  filed. 

Wkat  eoaatltatea  taklas  of  private  propertr. 

Cited  in  Garrett  v.  lake  Roland  Elev.  R.  Co.  70  Md.  284.  24  L.  R.  A.  398,  29 
Atl.  830,  holding  constitutional  right  to  compensation  for  private  property  taken 
for  public  use,  does  not  extend  to  consequential  damages  to  abutting  property 
from  erection  in  street  of  abutment  for  elevated  railway;  Poole  v.  Falls  Road 
Electric  R.  Go.  88  Md.  536,  41  Atl.  1069,  holding  construction  of  electric  rail- 
way in  street,  not  such  taking  of  property  of  abuttii^  proprietor  owning  bed  of 
street  as  entitles  him  to  compensation;  De  Lauder  v.  Baltimore  County,  94  Md. 
7,  50  Atl.  427,  holding  destruction  of  private  way  by  construction  of  culvert  in 
public  road  such  taking  of  property  as  entitles  owner  to  compensation. 
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Cited  in  note  (36  LJR.A.(N.S.}  696)  on  abutter's  right  to  compensation  for 
railroads  in  streets. 

LlBblllty  for  daniBse  from  lawCnl  acta. 

Cited  in  Guest  v.  Church  Uill,  90  Md.  U93,  45  Atl.  882,  holding  city  changing 
grade  of  street,  liable  in  damages  for  diverting  surface  water  £rom  natural  chan- 
nel, and  throwing  it  upon  land;  New  York,  P.  &  N.  &.  Co.  v.  Jones,  94  Md. 
37,  50  Atl.  423,  holding  railroad  liable  for  damage  from  discharge  of  surfaoe 
water  upon  land,  through  construction  of  embankment  and  ditches,  in  making 
necessary  and  proper  for  drainage  of  its  right  of  way;  Lake  B«dand  Elev.  R. 
Co.  V.  Webster,  81  Md.  535,  32  Atl.  186,  holdiog  elevated  railway  in  street  liable 
to  lessee  of  near-by  property  for  depreciation  in  rental  value;  ilent  County  v. 
Oodwin,  98  Md.  90,  56  Atl.  478,  on  nonrecovery  for  injury  to  property  caused 
by  lawful  public  use  of  adjacent  streets. 

Cited  in  note  (1  L.K.A.(M.S.)  56,  70)  on  effect  of  legislative  authori^  upon 
liability  for  private  nuisance. 
Implied  simnta. 

Cited  in  footnotes  to  Cummings  v.  Perry,  38  Ik  R.  A.  149,  which  holds  right 
to  use  elevator  to  convey  goods  to  basement  not  appurtenant  to  lease  of  basement; 
Irvine  v.  McCreary,  49  L.  R.  A.  417,  which  holds  sale  of  buildii^  creates  ease- 
ment in  alley  across  rear  of  adjacent  lot  belonging  to  grantor. 

13  L.  R.  A.  131.  ELECTRIC  IMPROV.  CO.  v.  SAN  FRANCISCO.  46  Fed.  593. 

Followed,  without  discussion,  in  Electric  Improv.  Co.  v.  Scannell,  4S  Fed.  596, 
PaUoe  MK*l*tl«B       eleetrte  companlea. 

Cited  in  footnotes  to  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesvilte  Street 
R.  Co.  22  L.  R.  A.  759,  which  holds  right  to  compel  guard  wires  for  uninsulated 
trolley  wires  crossing  telephone  wires;  Jackson  v.  Wisconsin  Teleph.  Co.  20  L. 
R.  A.  101,  which  holds  connection  of  bam  with  flag-staff  on  other  building  by 
teleph<me  wire  renders  company  liable  for  loss  of  bam  by  lightning  striking  flag- 
staff. . 

Cited  in  notes  (31  L.  R.  A.  799)  on  polios  regulatitm  nt  deotrie  eompaniea; 
(32  L.  R.  A.  401)  on  negligence  as  to  electric  wires  <Hi  or  in  luiildiugs;  (39 
L.  R.  A.  620)  on  municipal  control  over  public  nuisances  upon  public  streets 
and  highways  created  by  street  railroads  and  other  electric  companies;  (38 
L.  R.  A.  306)  on  municipal  power  over  nuisances  affecting  health,  safety,  and 
p^Bonal  comfort;  (36  L.  R.  A.  801,  612)  oii  power  of  municipalities  to  define, 
prevent,  and  abate  nuisances;  (36  L.R.A.{NJ5.)  78)  on  municipal  power  to 
regulate  inatallation  of  electrical  work. 

13  L.  R.  A.  134,  FANNING  v.  CHACE,  17  R.  I.  388,  33  Am.  St  Rep.  878,  22 
Atl.  S7S. 

Libel  and  alaadcr}  word*  not  actionable. 

Cited  in  Reid  v.  Providence  Journal  Co.. 20  R.  L  123,  37  Atl.  637,  holding 
words  not  in  themselves  actionable,  and  not  made  so  by  innuendo,  do  not  become 
so  upon  proof  of  special  damage;  Mitchell  v.  Sharon,  8  C.  C.  A.  432,  15  U.  S. 
App.  353,  59  Fed.  983,  Affirming  51  Fed.  427,  holding  charge  that  proposition  to 
surrender  certain  letters  for  m<aey  is  blackmailing  scheme,  witliout  charging 
making  of  threats,  not  actionable;  Mitchell  v.  Donanski,  28  R.  I.  96,  9  L.R.A. 
iN.S.)  172,  125  Am.  St  Rep.  717,  65  Atl.  611,  12  A.  &  E.  Ann.  Cas.  1019,  hold- 
ing a  statement  that  a  certain  person  threatened  to  assault  and  kill  another 
is  not  slanderous  per  se;  Browning  v.  Com.  116  Ky.  285,  76  S.  W.  19,  holdinf* 
a  writing  stating  that  a  certain  person  would  purloin  a  printing  outfit  If  given 
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a  ehuioe  is  actionable  per  ae  when  calculated  to  bring  person  charged  into  con- 
tempt; Curtis  V.  leeman,  137  Ky.  801,  127  S.  W.  160.  holding  that  to  aay  that 
person  was  trying  or  attempting  to  steal  does  not  constitute  slander;  Whitley 
V.  Newman,  9  Ga.  App.  97,  70  S.  E.  686,  holding  that  spoken  words  charging  in< 
iention  to  commit  crime  in  future  are  not  actionable.  \ 

Cited  in  note  (116  Am.  St.  Rep.  800)  on  what  words  are  liheloua  per  se» 
Wkat  coiuitltiitea  criminal  Intent. 

Cited  in  footnote  to  State  v.  Ztchfeld,  34  L.  R.  A.  784,  which  htdds  man  may 
b«  guilty  of  bigamy  notwithstanding  belief  that  former  marriage  annulled. 

13  L.  H.  A.  137,  SFECT  t.  SPECT,  88  Gal.  437,  22  Am.  St.  Kep.  314,  26  Fue.  203. 
FlndlBKB  of  tact. 

Cited  in  Reese  v.  Bald  Mountain  Conaol.  Gold  Min.  Co.  133  Cal.  288,  65  Pae. 
578,  holding  that  failure  of  trial  judge  in  finding  of  facts  to  find  upon  material 
issue  is  reversible  error. 
RlKht  to  reeoTcr  mortimv*'  propertr> 

Cited  in  Kelso  t.  Norton,  65  Kan.  780,  03  Am.  St.  Bep.  808,  70  Pac  806, 
holding  ejectment  will  not  lie  against  mortgagee  in  possession  while  debt  is  un- 
paid; Boyce  v.  Fisk,  110  Cal.  113,  42  Pac.  473,  holding  debtor's  title  cannot  be 
quiet«d  as  against  deed  given  as  security,  after  debt  is  barred,  until  debt  is 
paid;  Zellerbacb  T.  Allenberg,  99  Cal.  69,  33  Pac.  786,  holding  debtor  cannot  re- 
fx>ver  pledged  property  after  debt  has  become  barved,  without  first  paying  debt; 
Bradley  v.  Norris,  63  Minn.  106,  65  N.  W.  357,  holding  time  within  which  action 
to  redeem  from  mortgage  must  be  begun  commences  to  run  from  time  mortgagee 
goes  into  possession;  Barbour  v.  Flick,  126  Cal.  634,  60  Pac  122,  holding  can- 
celation of  mortgage  may  be  awarded  as  damages,  in  action  for  fraud  uid  de- 
ceit in  exchange  of  properties;  McClory  v.  Ricks,  11  N.  D.  43,  88  N.  W.  1042, 
holding  that  possession  with  consent  of  mortgagor  or  after  valid  foreclosure 
are  the  only  kinds  of  possession  by  mortgagee  that  will  preclude  ejectment 
without  payment  of  mortgage  debt;  Pcshine  v.  Ord,  119  Cal.  314,  63  Am.  St.  Rep. 
131,  51  Pac.  536,  holding  that  mortgagor  may  not  obtain  recovery  of  mortgaged 
property  in  any  event  unless  he  satisfy  the  mortgage;  Bums  v.  Hlatt,  149  Cal. 
621,  117  Am.  St.  Rep.  157,  87  Pac.  196,  holding  that  purchaser  of  equity  of  re- 
demption not  included  in  foreclosure  process  must  pay  mortgage  debt  before 
he  may  have  cloud  of  foreclosure  removed;  Green  v.  Thornton,  8  Cal.  App.  163, 
06  Pac.  382,  holding  ejection  not  maintainable  against  mor^agee  in  possession 
except  in  payment  of  mortgage  debt;  Hooper  v.  Young,  140  Cal.  280,  98  Am. 
St.  Rep.  56,  74  Pac.  140,  holding  that  where  mortgagee  is  in  posBession  after 
condition  broken  by  consent  of  mortgagor  such  mortgagee,  is  entitled  to  posses- 
Bion  until  debt  secured  thereby  is  paid;  Brandt  v.  Thompson,  91  CaL  462,  27 
Pac.  763,  holding  that  titte  can  only  be  quieted  as  against  one  holding  as  a 
mortgagee  in  possession  by  payment  of  the  mortgage;  Investment  Securities  Co. 
T.  Adams,  37  Wash.  215,  70  Pac.  U25,  on  possession  of  mortgagee  as  entitling  him 
to  payment  of  debt  secured  though  debt  is  outlawed;  Finlayson  v.  Peterson,  11 
N.  D.  55,  89  N,  W.  855,  holding  ttiat  a  mortgagee  in  poBsession  under  agreement 
expressed  in  mortgage  cannot  l)e  iliHposscssed  under  any  circumstances  without 
payment  of  mortgaged  debt  though  mortgage  is  a  mere  Iten;  Raggio  v.  Palmtag, 
153  Cal.  802,  103  Pac.  312,  holding  that  purchaser  of  equity  of  redemption  canr 
not  quiet  title  against  mortgagee  holding  premises  under  purchase  at  void  fore- 
closure sale  unless  be  pay  mortgage  debt  arfd  this  is  true  though  the  debt  be  out- 
lawed; Burnes  v.  Riatt,  149  Cal.  623,  117  Am.  St.  Rep.  157,  87  Pac.  196,  holding 
that  poraession  under  invalid  foreclosure  sale  by  mortgagee  will  support  the  rule 


Digitized  by 


13  L.S^.  137] 


L.  R.  A.  CASES  AS  AUTHORITIES. 


934 


that  ejectment  may  not  be  Uad  against  him  unless  mortgage  debt  be  paid  though 
it  be  barred  by  limitation;  Gage  v.  Riveraide  Trust  Co.  86  Fed.  998,  holding 
that  complainant  cannot  compel  Burreoder  of  pledged  or  mortgaged  property 
held  as  securi^  for  debt  vithout  full  payment  of  debt  though  statute  of  limita- 
tion has  ctnnpletely  run  out  in  his  favor;  Cameron  v.  Ah  Quong,  8  Cal.  App.  313, 
96  Fac.  1025,  holding  intervener  in  ejectment  states  no  defeiue  by  showing  that 
he  is  an  outlawed  mortgagee  of  the  premises  where  he  fails  to  connect  the  posses- 
sion of  defendant  with  himself. 

Distinguished  in  Sechrist  v.  Rialto  Irrig.  Diat.  129  Cal.  646,  62  Fac.  261,  hold- 
ing action  by  taxpayer  for  cancelation  o^  illegal  bonds  of  irrigation  district 
maintainable,  without  offer  to  return  consideration. 
Rickta  iM  pIcAscd  prop«rtr. 

Cited  in  Commercial  Sav.  Bank  v.  Homberger,  140  Cal.  20,  73  Pac.  625,  holding 
that  pledgee  may  retain  pledge  until  the  debt  is  paid,  though  such  debt  be  barred 
by  limitation;  Fuckhaber  v.  Henry,  152  Cal.  423,  125  Am.  St.  Rep.  75,  93  Pac. 
114,  14  A.  &  E.  Ann.  Cas.  844,  holding  that  a  creditor  may  sue  on  a  life  insurance 
policy  given  as  security  on  a  debt  which  is  at  time  of  suit  unpaid  and  outlawed, 
he  having  rights  similar  to  mortgagee  in  possession. 
§<*t«te  of  llmltatloiM  m  Affectlns  equitable  claim. 

Cited  in  Farmers*  Loan  &  T.  Co.  v.  Denver,  L.  ft  O.  R.  Co.  60  C.  C.  A.  593, 
126  Fed.  52,  holding  statute  of  limitations  wilt  not  prevent  assertion  of  equita- 
ble claim  by  lender  of  money  to  pay  purchase-money  mortgage  against  mortgagor 
claiming  lien  on  after-acquired  property;  Tracy  v.  Wheeler,  15  N.  D.  250,  6 
L.R.A.(N.S.)  519,  107  N.  W.  68,  holding  that  cancellation  of  outlawed  mortgage 
cannot  be  had  at  suit  of  mortgagor  or  his  successor  where  debt  secnred  is  nn- 
paid. 

Cited  in  note  (34  I<.R^.<N.S.)  357)  as  to  whether  limitation  runs  against 
mortgagee  in  powession. 

— »  As  affeetlns  afllnnative  proceedlnss. 

Cited  in  Marshutz  v.  Seltsor,  5  Cal.  App.  143,  89  Pac.  877.  holding  that  fore- 
closure of  mortgage  securing  debt  barred  by  limitation  cannot  be  decreed  in 
cross-complaint  in  action  to  quiet  title,  such  proceeding  being  affirmative; 
Cassell  V.  Lowry,  164  Ind.  5,  72  N.  E.  640,  holding  that  titie  cannot  be  quieted 
where  plaintiff  shows  in  his  pleadings  that  the  debt  secured  by  the  lien  is  un- 
paid, though  the  lien  holder  is  barred  from  affirmative  action  thereon  by  limi- 
tation. 

B^nlteMe  prereqnisltee  to  reeovery. 

Cited  in  Trippet  v.  State,  149  Cal.  621,  8  L.R.A.(N.S.)  1215,  86  Pae.  1084, 
holding  that  title  may  not  be  quieted  unless  plaintiff  pays  outstanding  claim 
against  same,  though  such  clsinn  be  unenforceable  at  law;  Payne  v.  Keuval,  1S5 
Cal.  51,  09  Fac.  476,  holding  contract  calling  for  yearly  royalty  for  use  of  mine 
whetlier  operated  or  not,  not  enforceable  on  part  of  user  unless  he  tender  or 
pay  royalties  accrued  though  mine  not  used;  Fitch  v.  Miller,  200  111.  179,  65 
K.  E.  650,  holding  that  partition  may  not  be  had  of  an  equity  of  redemption 
lost  by  laches  of  mortgagor  where  there  are  no  equitable  eonstderations  re- 
quiring such  partition. 

Poneaalon  of  mortvasee  by  parol  agreement  with  mortsaBOF. 

Approved  in  Bullion  &  Exch.  Banlt  v.  Otto,  59  Fed.  257,  holding  that  an 
executed  parol  agreement  whereby  mortgagor  gives  possession  of  mortgaged 
premises  to  mortgagee  ia  not  within  statute  of  frauds  and  is  binding  betwean 
the  parties.  * 
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U  L.  B.  A.  140.  ypLLAKO  v.  BAKER,  32  Neb.  391,  49  N.  W.  SSL 
AvpMUa  trOBK  eonntr  court  t  plesdlnsa. 

Cited  in  People's  N»t.  Bank  v.  Oeiathardt,  56  Neb.  234,  76  N.  W.  682.  holding 
chum  of  increased  amount  in  petition  in  district  conrt;  on  appeal  from  coun^ 
court,  immaterial,  if  sum  within  oounly  court's  juriadietion. 
iBdevemdemm  at  w»nmatr  »mA  wrreeaient  to  par  prtee. 

Cited  in  Saunders  t.  Hamm«nd,  28  Fa.  Co.  Ct  409,  holding  that  suit  may  be 
bad  on  a  warranty  given  in  sale  of  chattel  even  though  vendee  has  paid  note 
given  as  part  payment  after  notice  of  breach  of  warranty. 

IS  L.  R.  A.  142,  KSNYON  v.  KNIFE.  £  Wash.  394,  27  Fac  227. 

Followed,  without  disonssion.  in  Kenyon  v.  Squire,  2  Wash.  404,  28  Pae.  1086, 
and  Dearborn  T.  Motan,  2  Wash.  406,  27  Paa.  230. 
iBteroat  of  rlpwlsa  owmv  1b  tide 

Cited  in  State  w  rvl.  Bartlett  v.  Forrest,  12  Wash.  486,  41  Pae.  194,  holding 
purchaser  of  upland  lots  according  to  plat  estopped  from  claiming  tide  lands 
beyond  line  of  lots  purchased ;  Grant  v.  Oregon  R.  A  Nav.  Co.  49  Or.  830,  90  Pao. 
178,  holding  plaintiff  to  take  without  riparian  rights  by  a  grant  to  him  of  upper 
part  of  a  tide  lot  as  per  city  plot  according  to  which  there  ware  other  Jots  be- 
tween grantor's  and  low  water;  Oliver  v.  Klamath  Lake  Nav.  Co.  64  Or.  09, 
108  Pae.  766,  holding  tiiat  wbsra  land  is  granted  ae  to  ptat  and  grantee  pur- 
ehaaes  lots  north  of  a  osrtain  street  he  takea  no  rights  south  of  the  street 
though  the  etreet  and  south  end  of  his  lots  ue  under  water;  Chlopeck  Fi^ 
Co.  V.  Seattle,  04  Waah.  333,  117  Pae.  232,  holding  that  abutters  on  "slip" 
dedicated  to  publie  use  cannot  claim  compensatiwi  from  city  because  of  erection 
of  wharf  thereon. 

Distinguished  in  Seattle  A  M.  R.  Co.  v.  Garraher,  21  Wash.  494,  68  Pae.  670, 
holding  under  statute  giving  purchaser  of  upland  preference  in  ri^t  to  purchase 
tide  lands,  owner  conveying  upland  tranafm  whatever  interaat  he  mi^  have  in 
tide  lands. 

Ccrtalutr  of  dcMcrlvtlOM  in  de«d. 

Cited  in  League  v.  Scott,  26  Tex.  Civ.  App.  820,  61  B.  W.  621,  holding  deed 
referring  to  certain  land  patent  fbr  description,  not  void  for  uncertainty. 

13  L.  R.  A.  147,  INDIANAPOLIS  t.  STATS,  129  Ind.  14,  28  N.  B.  61. 

IS  U  R.  A.  167,  EASTHAMPTON  T.  HAMPSHIRE  COUNTIT,  164  Mass.  4S4, 

28  N.  E.  208. 

BwtlHeBt  domotai  taklwc  laod  already  devoted  to  pnblte  aae. 

Cited  in  Boston  v.  Brookl|ne,  166  Mass.  176,  30  N.  E.  611,  holding  that  au* 
thority  1^  spcdal  act  to  condemn  land  for  laying  water  p,ipes  through  nelghbor- 
ii^  town  to  reservoir  does  not  preclude  town  from  laying  out  highway  over  same 
land  under  general  statute;  Folsom  v.  Middiesex  County,  173  Mass.  49,  53  N. 
EL  165,  holding  under  petition  for  laying  out  new  highway,  commissioners  may 
lay  out  way  so  as  to  include  portion  of  old  way;  Re  Certain  Land,  119  Fed. 
455,  holding  municipality  may  contest  right  of  Federal  government,  under  au- 
thority delegated  by  state,  to  condemn  for  postoffice  land  dedicated  to  town  for 
public  park ;  R«  Condemnation  of  Land,  128  Fed.  186,  holding  town  entitled  to 
ooupensatioo  for  taking  of  easement  of  aqueduct  through  private  land  condemned 
by  United  States;  United  States  v.  Certain  Land,  165  Fed.  789,  on  the  takiad 
•f  property  already  dedicated  to  public  use. 
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Cited  in  note  (87  L.RjL{NJ3.)  lOS)  on  power  to  take  property  ahmOj 
Toted  to  public  use. 

13  L.  R.  A.  158,  HAHN  v.  BAKER  LODGE  NO.  47,  A.  F.  &  A.  M.  21  Or.  90, 

28  Am.  St  Rep.  723,  27  Pac.  166. 

Cited  in  footnotes  to  Irrine  v.  MeOreftiy.  49  L.  B.  A.  417,  which  holds  sale 
of  building  creates  easement  in  alley  aoroM  rear  of  adjaemt  lot  belonging  to 
grantor;  Ciimmings  v.  Perry,  38  L.  R.  A.  149,  which  htAdu  right  to  use  elevator 
to  convey  goods  to  basement  not  ^pnrtenant  to  lease  of  basemoit;  Barr  t.  Ija- 
master,  32  L.  R.  A.  451,  which  denies  ri^t  to  compel  partition  of  reciprocal  ease- 
menta  created  by  agreement  in  use  of  stores,  hallways,  etc. 

Cited  in  note  (10  Eng.  Rul.  Cas.  60)  as  to  whffii  grant  of  an  easement  will 
be  implied. 

BxttevnlakBewt  ■■■—•■t. 

Cited  in  Dennis  Long  k  Co.  v.  Louisville,  98  Ky.  89,  38  S.  W.  271,  holding  ease- 
ment terminates  when  purpose  for  which  it  was  granted  ceases;  Southern  R. 
Co.  V.  Memphis,  38  C.  C.  A.  601,  97  Fed.  822,  holding  when  right  to  operate 
street  railway  is  lost,  right  to  maintain  track  ceases;  Shirley  v.  Crabb,  138  Ind. 
205,  46  Am.  St.  Rep.  376,  37  N.  E.  130,  holding  right  reserved  in  deed  to  use  of 
stairways  and  haH  fat  ingress  and  egress  to  upper  part  of  building  extinguished 
by  destruction  of  buildingi  Badgw  Lumber  Co.  t.  Stepp,  167  Mo.  386,  67  S. 
W.  1059.  holding  where  ownership  of  lot  aad  that  of  part  of  building  thereon 
in  dWerent  persons,  parties  ar«  adjoining  tenants,  not  tenuits  in  ctHnnum. 

Cited  in  note  (10  Eng.  Bnl.  Cas.  3M)  on  extinguishment  of  easunent  by 
change  in  dominant  tenement. 

Distinguished  in  Townaend  v.  Michigan  C.  R.  Co.  42  C.  C.  A.  574,  101  Fed. 
761,  holding  railroad  acquiring  land  for  right  of  way  1^  deed  does  not  forfeit 
its  interest  therein  by  ucnrasc^  so  as  to  entitle  another  railroad  to  cross  slime 
witiumt  compensation. 

Cited  in  Bolzhausen  v.  Ho^ina,  115  Mo.  App.  267,  91  S.  W.  410,  hohiing  that 
lease  of  rooms  id  a  building  does  not  take  possession  of  an  outer  wall  not  in- 
cluded in  purpose  of  lease  away  from  possession  of  lessor  to  the  extent  that  he 
cannot  sue  for  forcible  entry  committed  on  the  wall. 

Cited  in  note  (3  L.R.A.(N.S.)  612)  on  relationship  of  owners  of  different 
floors  in  building. 

13  L.  R.  A.  161,  VALE  v.  WEST  MIDDLE  SCHOOL  DI8T.  69  Conn.  489,  22 

Atl.  295. 
Dttmlcil  of  dilldrea. 

Cited  in  Board  of  Education  v.  Lease,  64  III.  App.  61,  holding  child  residing 
with  temporary  guardian,  by  appointment  of  parent,  entitled  to  admission  to 
public  Hcliool  of  district  where  domiciled;  Board  of  Education  v.  Hobbs,  8  Okla. 
296,  56  I'ac.  1052,  holding  right  of  child  to  admission  to  public  school  in  dis- 
trict where  he  has  resided  for  number  of  years  not  destroyed  by  separation  of 
parents;  Kelsey  v.  Qreen,  69  Conn.  301,  38  L.  R.  A.  474,  37  Atl.  679,  hold- 
ing probate  court  of  district  in  which  minor  has  dwelling  place  has  jurisdiction 
to  appoint  guardian;  McNisb  v.  State,  74  Neb.  264,  104  N.  W.  186,  12  A.  &  E. 
Ann.  Cas.  896,  sustaining  mandamus  to  compel  school  board  to  allow  child 
living  in  district  to  attend  school  free  though  parents  are  non-resident  and 
child  is  living  with  foster  mother,  though  not  legally  adopted:  People  ex  re). 
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Brooklyn  Children's  Aid  Soc.  v.  Hendri6t»on,  64  Miac.  343,  104  N.  T.  Supp.  12% 
holding  orphan  child  placed  in  private  home  for  parental  care  entitled  to  free 
"oommon  Bchool "  education  in  district  in  which  his  sew  home  is  located  | 
Stanford  Graded  Common  School  Dist  v.  Powell,  145  Ky.  94.  36  L.RJ^.(N.S.) 
343.  140  S.  W.  67,  holding  residence  for  school  purposes  of  child  whose  father, 
on  motlier's  death,  is  without  Jiome  or  meaoi,  to  be  mth  his  aunt,  with  whoa 
he  liv«a. 

Cited  in  notes  (26  L.  R.  A.  581}  on  what  oonatitotes  residence  entitling  chil- 
dren to  privileges  of  public  aehoola;  (36  LJLA.(K.S.)  342)  on  reudenoe  en* 
titling  child  to  school  privileges}  (9  Eng.  Rnl.  Caa.  714)  on  domieil  as  a  penaa- 

iient  home. 

Common  •■chool  prlvUecea. 

Cited  in  note  (41  Ij.  B.  A.  605)  on  right  to  occlude,  suspend,  or  exp^  pupils 
from  school  for  misconduct  of  pupil  or  parent. 

13  L.  R.  A.  163,  PEOPLE  r.  J0HNSQI7,  86  BCteh.  17A,  24  Am.  St.  Bep.  116, 

48  N.  W.  870. 
One  proceM  of  law. 

Cited  in  Burroughs  v.  Eastman,  101  Mich.  420,  24  L.  R.  A.  861,  4S  Am.  St. 
Rep.  410,  50  N.  W.  817,  holding  city  charter  giving  police  officers  power  to  ar- 
rest, without  process,  for  Tiolati<Hi  of  any  ordinance  of  common  eoumnl  in  their 
presence,  not  unconstitutional. 
ValMltr  of  arrest  wttboat  warrmt. 

Cited  in  McCullough  v.  Greenfield,  133  Mich.  467,  62  L.  R.  A.  908,  footnoto 
p.  906,  95  N.  W.  532,  holding  arrest  under  telephonic  instructions  from  officer 
holding  warrant  illegal. 

Cited  in  footnote  to  McCullough  T.  Greenfield,  62  L.R.A.  906,  which  holdi 
that  possession  of  warrant  by  officer  will  not  justify  arrest  of  accused  by  police 
department  of  another  town  under  direction  by  telephone  by  such  officer. 

Cited  in  note  (84  Am.  St.  Rep.  687)  cm  right  of  policeman  to  make  arrest. 
Brntch  of  peace. 

Cited  in  People  v.  Burman,  164  Mich.  157,  25  LJt.A.(N.S.)  266.  117  N.  W. 
589.  holding  that  a  display  of  red  flags  known  by  persons  displaying,  to  be 
highly  incentive  to  violence,  causing  others  to  break  the  peace  is  itself  a  breach 


Cited  in  note  (32  L.RjL(N.S.)  507)  m  disorderly  language  as  distnrbanoe 

of  peace. 

13  L.  R.  A.  1G6,  FOSTER  v.  STEVENS,  63  Vt.  175,  22  Atl.  78. 
TaxatloB  of  corporatloaa* 

Cited  in  footnote  to  State,  Singer  Mfg.  Co.,  Proeeeutor,  t.  Heppeahdrnw,  S2 
Xt.  R.  A.  643,  vrtirch  holds  company  oumpt  fnmi  taxation  under  exemption  «f 
its  shares. 

■  Cited  in  notes  (58  L.  R.  A.  678,  592,  606)  on  taxation  of  capital  stock  of  oor* 
porations  in  the  United  States;  (60  L.  R.  A.  367)  on  constitutitmal  eqcali^  in 
the  United  States  in  relation  to  cwporate  taxation. 
Aweeemeat  for  tax  la  part  lllea;al. 

Cited  in  Meacham  v.  Newport,  70  Vt.  268,  40  Atl.  720,  holding  in  trespass  for 
taking  property  to  latisty  tax  in  part  ill^l,  damages  not  rednoed  to  extent 
tax  valid. 
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13  L.  R.  A.  lee,  HENDERSON  v.  STATE  SOLDIERS  ft  SAILORS  HOMUMENT, 

129  Ind.  02,  28  N.  B.  127. 
Stete  rcTCBsea)   Implied  approjiiriatlon. 

Cit«d  in  State  e»  rek  Noonan  v.  King,  108  Tenn.  277.  67  S.  W.  812,  and  State 
00  ret.  Hendereon  v.  BnTdick.  4  Wyo.  282,  24  L.  R.  A.  269,  footnote  p.  266,  33 
Pae.  125,  holding  statute  providing  that  fixed  Mdary  of  apeeifled  officer  ihall  be 
paid  in  "aame  manner  aa  other  salaries  and  expenses  of  state  offiosra  are  paid,** 
operates  as  appropriation;  Johnscai  v.  Cameron,  2  Okla.  276,  37  Pae.  106S,  hold- 
ing statute  ranking  ^penses  of  sheriff,  in  care  oi  insane^  payable  out  at  terri- 
torial treasuiy,  not  modified  by  annual  appropriatioi  for  commitmoit  and  care 
of  insane. 

Cited  in  footnote  to  Carter  v.  Xhorson,  24  L.  R.  A.  784,  which  upholds  l^s- 
lative  power  to  incur  indebtedness  for  public  printing  without  prior  appropria- 
tion. 

Cited  in  notes  (18  L.  R.  A.  823)  on  preliminaries  necessary  to  withdrawal 
of  public  funds;  (16  IiJLA.{}X£.)  632)  on  lequiaites  of  ^propriation  tw  of- 
ficial salary  or  expenses. 

Distinguished  in  State  Soldiers'  ft  S.  Monument  v.  DaUy,  160  Ind.  677,  fiO  N.  £. 
814,  holding  expenses  essential  to  construction  of  soldiers  and  sailors  monument 
must  be  paid  out  of  fund  created  for  monument  and  not  out  of  goieral  state 
fund. 

ImpalmeBt  o(  vested  vlshts. 

Cited  in  footnote  to  Allen  v.  Forrest,  S4  L.  &  A.  60^  wtdA  hMM  itatutor/ 
privil«|p  of  acquiring  tide  lands  not  vested  ri^t. 

13  L.  R.  A.  173,  SUMNER  T.  DARNELL,  128  Ind.  38,  27  N.  B.  162, 
CvMditlow  ■■bee««eat. 

Cited  in  Ui^iee  v.  Rodeman,  129  Ind.  £47,  86  N.  fi.  44^  holding  deed  to  town- 
ship for  nominal  consideration,  "lor  onnmoD-sohool  purpoees,*'  does  not  cre- 
ate ctMidition  siUwequent,  prevrnting  sale  fay  townships  after  mniwtjiHiwg  school 

for  thirty  years;  Newpoint  Lodge  v.  Newpoint,  138  Ind.  145,  37  N.  K.  650,. hold- 
ing statement  that  property  is  convoyed  "for  the  use  of. the  common  schools," 
not  cou<fition  causing  reversion  to  grantor  upon  abandonment  f^r  use  for  school; 
Hunter  v.  Murlee,  12Q  Ala.  132,  28  bo.  7,  holding  recitals,  "for  use  of"  county, 
and  "in  consideration  of  the  seat  of  justice  having  heea  permanently  established," 
not  condition  subsequent,  causing  reversion  on  removal  of  county  seat;  Adama 
V.  First  Baptist  Church,  148  Mich.  145,  11  L.R.A.(N.S.)  523,  111  N.  W.  757, 

12  A.  &  E.  Ann.  Caa.  224,  construing  language  in  a  deed  specifying  use  to  which 
property  would  be  put  not  to  create  a  condition  subsetiuent;  Hanby  v.  Baile}', 
1 1  Del.  Co.  Bep.  374,  holding  that  grant  to  trustees,  their  heirs  and  assigns  for 
religious  use  conveys  fee. 

Xited  in  notes  (19  L.  R,  JL  £66)  on  eonditkm  in  deed  that  land  Is  to  he  used 
for  a  spectfled  charitable  public  or  quasi-pvbUc  purposs;  (79  Am.  St.  Rep. 
756)  on  what  words  create  condition  subsequent;  (35  L.R.A.(N.S.)  603)  oo 
reverter  of  land  dedicated  or  conveyed  for  courthouse,  upon  failure  to  use  or 
lemoval  of  county  seat. 

13  L.  R.  A.  177.  STATE  ex  rel  WORRELL  v.  CAKB,  129  Ind.  44,  28  Aai.  St, 

Hep.  163,  28  N.  E.  88. 
OAcerai 

Cited  in  notes  (17  L.  R.  A.  2S0)  on  who  are  public  officers;  (18  L.  R.  A.  670) 


Digitized  by 


M9 


L.  R.  A.  CASES  AS  AUTHORITIES. 


£13  LJLA.  183 


«t  tenon  of  puljlio  ofBee;  inemnpatibUit;  ^  <Ao«;  (liO  Am.  St.  192) 
OB  defaeto  offioert. 

Mckt  of  oflleer  de  Jue  to  uUavr. 

Cited  in  Wardem  v.  Bayfield  County,  87  Wis.  185,  58  N.  W.  248,  holding  pay- 
ment of  salary  to  one  usurping  county  office,  no  defense  to  claim  of  de  jure  of- 
ficer for  salary  for  same  period;  Chicago  v.  Luthardt,  101  111.  523,  61  N.  E. 
410,  Affirming  91  III.  App.  331,  holding  exhaustion  of  approjffiatiMi  no  defense 
to  claim  for  salary  by  da  jure  officer  during  time  office  unlawfully  held  by  an- 
other; Basmussen  v.  OarbMi  County,  8  Wyo.  301,  4S  L.  ft.  A.  802,  56  Fac.  1098, 
holding  payment  of  salary  to  incumbent  of  county  office,  pending  election  contest, 
no  defense  to  claim  for  salary  by  successful  contestant,  although  duties  of  ollice 
not  performed  by  him;  Stephens  v.  Campbell,  67  Ark.  492,  55  S.  W.  856,  holding 
officer  de  facto,  without  legal  title  to  office,  not  entitled  to  fees  of  office  during 
time  duties  performed  by  him;  Bullis  v.  Chicago,  236  III.  480,  85  N.  E.  614, 
holding  officer  wrongfully  kept  from  office  entitled  to  salary  connected  therewith 
for  the  period  of  time  kept  therefrom  where  it  hat  not  been  paid  to  another; 
State  V.  Fabrick,  16  N.  D.  99,  112  TH.  W.  74,  holding  that  a  duly  elected  school 
superintendent  holding  over  after  term  ticpires  pending  election  and  qualifi- 
cation of  successor  and  performing  duties  of  such  office  is  entitled  to  com- 
pensation provided  by  law  for  the  incumbent  of  the  office;  Oibbs  v.  Manchester, 
73  a.  H.  270,  61  Atl.  128,  on  non-recovery  of  salary  during  time  prevented  from 
serving  by  de  jure  officer,  where  such  salary  has  been  paid  in  good  faith  to 
defaeto  officer  acting  in  his  pUice;  Steams  T.  Sims,  24  Okla.  632,  24  L.R.A. 
(K.S.)  470,  104  Pae.  44,  holding  de  jure  chief  of  police  not  entitied  to  salary 
for  term  of  wnuigful  su^nsion  pending  suit  on  charge*  against  him  where 
city  has  paid  aataiy  proTided  by  law  to  defaeto  ohief;  Tanner  v,  Edwuda,  81 
UUh,  86,  120  Am.  St.  Rep.  910,  86  Pae.  765,  10  A.  ft  K  Ann.  Cae.  1091,  hold- 
ing de  jure  officer  entitled  to  salary  connected  with  office  though  he  does  not 
personally  assume  the  duties  thereof  and  compensation  for  such  period  of  non- 
assumption  is  paid  the  de  facto  incumbent;  State  ex  rel.  Tolerton  t.  Gordon, 
236  Mo.  167,  139  S.  W.  403,  holding  that  proviso  in  appropriation  bill  de- 
claring that  money  appropriated  shall  not  be  available  so  long  aa  present  in- 
cumbent retains  office  is  indirect  way  of  removing  him  Ipm  office  and  invalid. 

Cited  in  notes  (10  L.  B.  A.  690)  on  right  of  officer  de  jure  to  salary  for  period 
during  which  de  facto  officer  has  acted  and  received  pay;  (16  Ii.B.A.(N.S.)  635) 
on  requisites  of  appropriation  for  official  salary  or  expenses. 
LeclKlAtiTe  nanrpatlon  of  Jadlclal  tnnctloBs. 

Cited  in  McSurely*  v.  McGrew,  140  Iowa,  167,  132  Am.  St.  Rep.  248,  118  N. 
W.  415,  holding  an  act  declaring  certain  actions  void  and  without  jurisdiction 
going  into  effect  after  commencement  of  such  an  action,  imconstitutional. 

13  L.  R.  A.  183,  (X>OK  v.  STATE,  9U  Tenn.  407,  16  S.  W.  471. 

Followed,  without  discussion,  in  Swaflord  v.  Tempelton,  106  Fed.  310^ 
C»VMUtmtloa«l.  law)  cImii  lesbOatlon. 

Followed  in  Turner  v.  State,  111  Tenn.  608,  69  S.  W.  774,  holding  that  act 
made  applicable  only  to  counties  over  a  certain  population  is  not  class  legis- 
lation; Murphy  v.  State,  114  Tenn.  533,  86  S.  VV.  711,  holding' same  regarding 
law  made  applicable  to  counties  within  fixed  limits  of  population. 

Cited  in  Peterson  t.  SUte,  104  Tenn.  129,  56  8.  W.  834,  holding  statute  re> 
quiring  lands  to  be  fenced  in  counties  of  stated  population  not  class  legislation ; 
Condon  V.  Maloney,  108  Tenn.  83,  65  S.  W.  871,  holding  statute  r^ulating  laying 
out  and  working  of  public  roads  in  counties  of  stated  population,  not  uneonstitu- 
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tional  becauw  applicable  to  only  one  eonntj';  Smith  v.  State,  54  Tex.  Crim.  Rep. 
308.  113  S.  W.  289,  sustaining  law  apeciiically  made  applicable  to  conntics 
uver  a  certain  population ;  Burks  v.  Walker,  Sa  Okla.  SftB,  109  Pao.  644,  iioldiac 
that  act  creating  and  establishing  county  superior  court  for  each  county  hav- 
ing population  of  SOiOOO,  is  not  void  as  class  legislation;  Turner  v.  State,  111 
Tenn.  602,  69  S.  W.  774,  holding  that  jury  act  applicable  only  to  counties  oon- 
tainiog  certain  number  of  inhabitants  is  not  clafts  legislation ;  Russell  v. 
Esmeralda  County,  32  Nev.  315,  107  Fac.  890,  holding  that  sUtute  regulating 
fees  of  officers  and  providing  that  statute  shall  not  apply  to  fees  of  officers  of 
any  county  wherein  total  vote  of  last  election  did  not  exceed  SOO,  is  constitu- 
tional. 

Cited  in  footnotes  to  Sutton  t.  State,  33  L.  R.  A.  589,  which'  holds  classificatiMi 
of  oonnties  according  'to  previous  census  without  respect  to  actual  population 
void;  Hamilton  County  v.  Rasche  Bros.  19  R.  A.  S84,  which  holds  statute  as 
to  taxes  not  applying  to  all  parts  of  state  imconstitutional ;  State,  H.  Alexander. 
Prosecutor,  v.  Elizabeth,  23  L.  R.  A.  525,  which  holds  invalid  special  statute  dtH- 
criminating  between  municipalities  already  having  and  those  not  having  race 
course;  Milwaukee  County  v.  Isenring,  53  L.  R.  A.  635,  which  holds  act  regulat- 
ing sheriff's  fees  for  particular  county,  local;  Longview  v.  Crav^fordsville,  68 
LJI.A.  623,  which  holds  void  clasBiScation  of  cities  for  purposes  of  legislation 
so  as  to  make  particular  law  conferring  power  to  annex  territory  applicable  to 
those  having  population  between  six  and  seven  thousand. 

Htianlltr  of  Immunltlra  and  prtvllcffeM. 

Cited  in  State  v.  Old,  95  Tenn.  731,  31  L.  R.  A.  839,  34  S.  W.  690,  holding 
statute  prescribing  what  may  be  deemed  "satisfactory  evidence"  of  payment  of 
poll  tax,  within  constitutional  provision  prescribing  qualiflcatiou  of  voters,  not 
unconstitutional;  Atwater  v.  Hassett,  27  Okla.  306,  —  L.RA.(N.S.)  — ,  m 
Fac.  802,  holding  that  statute  regulatii^  preparation  of  ballot  and  voting  for 
constitutional  amendment*  Is  consUtutlonal. 

Cited  in  note  (14  L.  R.  A.  S80)  on  constitutional  equality  of  privileges,  im- 
munities, and  protection. 
Bleetlonst  marktnK  ballot. 

Cited  in  Moore  v.  Sharp,  98  Tenn.  506,  41  6.  W.  587,  holding  marking  ballot  for 
illiterate,  if  physically  disabled,  not  ill^l. 

Cited  in  footnotes  to  State  ex  rcl.  Mize  v.  McBlnqr,  18  L.  R.  A.  279,  which  holds 
name  written  on  ballot  in  place  of  printed  name  erased  cannot  be  counted ;  State 
ex  rel.  Phelan  v.  Walsh,  17  U  R.  A.  364,  in  which  various  decisions  as  to  Talidil^ 
of  ballots  are  made.  * 

Cited  in  note  (47  L.  R.  A.  806)  on  marking  official  ballot 

13  L.  R.  A.  186,  KATZENBERGER  v.  LAWO,  90  Tenn.  23S,  26  Am.  St.  Rep.  681, 

16  s.  w.  en. 

Appllealillitr  •(  vatlvoad  statates  to  street  vallwara. 

Cited  in  Chattanoi^  Rapid  Transit  Go.  v.  Waltw,  106  Tenn.  422,  68  S.  W.  797, 
holding  statute  regulating  railroads  appHcable  to  dumnqr  lines,  whether  in  or 
out  of  city;  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  32  C.  C.  A.  50,  58  U.  8. 
App.  403,  88  Fed.  692,  holding  statute  fixing  priority  of  judgment  lien  "against 
any  railway  corporation"  for  personal  injury  not  applicable  to  street  railways; 
Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  117  Ga.  418,  61  LJLA.  261,  footnote,  p. 
249,  4S  8.  B.  761,  holding  chartered  street  railroad  a  railroad  company  within 
statute  as  to  liability  for  negligence  of  fellow  servant;  Birmingham  Mineral  K. 
Co.  V.  Jacobs,  92  Ala.  203,  12  L.  R.  A.  832,  0  So.  320,  holding  dummy  line  a  rail- 
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road  witUn  statute  requirii^  trains  to  stop  before  crossing  another  railroad; 
Bjmt  T.  Kansas  Citjr,  Ft  S.  ft  U.  B.  Co.  24  L.  K.  A.  608,  9  C.  C.  A.  672,  22  U.  8. 
Ai^.  220,  61  Fed.  611,  holding  horse  railway  not  a  railroad  within  statute  requir- 
ing trains  to  stop  before  crossing  intersecting  railroad. 

Cited  in  footnote  to  Diebold  v.  Kentucky  Traction  Co.  63  L.R.A.  637,  which 
holds  an  electric  railway  for  carrying  of  passengers  and  freight  between  cities 
in  different  states  a  trunlt  railway  within  exception  of  such  railways  from  consti- 
tutional prohibition  against  granting  franchises  to  other  than  the  highest 
bidder. 

Coallict  at  eltr  ordlBucc  wltlft  atate  atrntate. 

Cited  in  Little  Rock  ft  M.  R.  Co.  v.  Wilson,  SO  Tenn.  274,  13  L.  E.  A.  365,  25 

Am,  St.  Rep.  693,  16  S.  W.  613,  holding  railroad  required  to  observe  state  stat- 
ute regulating  operation,  though  running  in  city  having  ordinance  in  conflict 
therewith. 

Cited  in  notes  (25  L.  R.  A.  292)  on  duty  to  maintain  lookout  on  railroad  train; 
<33  L.  R.  A.  33)  on  how  far  proceeding  for  violation  of  ordinances  are  to  be 
regarded  as  prosecutions  for  crime. 

13  L.  R.  A.  187,  6ESSNER  y.  PALMATER,  89  Cal.  89,  24  Pac.  808,  26  Pae.  789. 
Vendor**  lien. 

Followed  in  Willnian  v.  Friedman,  3  Idaho,  738,  35  Fac.  37,  holding  vendor  re- 
taining title  until  payment  of  purchase  price  has  security  barring  resort  to  at- 
tachment; National  Bank  v.  Lock,  17  Wash.  531,  61  Am.  St.  Rep.  923,  50  Pac. 
478,  holding  that  where  payee  of  a  note  executed  a  bond  for  deed  to  maker  call- 
ing for  deed  on  payment  of  note  an  assignee  of  the  note  acquires  lien  on  prop- 
erty bonded  for  sale. 

Cited  in  Longmaid  v.  Coulter,  123  Cal.  212,  S5  Pac.  701,  holding  action  at  law 
upon  notes  for  purchase  money  of  real  estate  not  waiver  of  vendor's  lien;  Lewis 
V.  Shearer,  189  111.  186,  59  N.  E.  580,  holding  assignment  of  notes  given  by  vendee 
under  bond  for  deed  to  real  estate  carries  with  it  vendor's  lien;  First  Nat.  Bank 
V.  Edgar,  65  Neb.  344,  91  N.  W.  404,  holding  lien  created  by  reservation  of  title 
in  vendor  is  assignable;  Woolley  v.  Wickerd,  97  Cal.  71,  31  Pac.  733,  to  the  point 
that  lien  of  vendor  of  land  is  not  assignable;  Claiborne  t.  Caatle,  98  CaL  34, 
32  Pae.  807,  holding  that  acts  and  conduct  of  vendor  which  indicate  a  waiver 
of  the  lien  may  be  shown  by  parol. 

Cited  in  footnotes  to  Frame  v.  Sliter,  34  L.  R.  A.  690,  which  denies  Implied 
equitable  lien  to  grantor  of  land  for  unpaid  purchase  money ;  Doty  v.  Deposit  BIdg. 
A  L.  Asso.  43  L.  R.  A.  551,  which  holds  vendor's  lien  enforceable  against  real 
estate  for  entire  consideration  of  sale  of  real  and  personal  property  in  gross. 

Cited  in  notes  (37  L.  ed.  U.  S.  110)  on  existence,  enforcement  and  waiver  of 
vendor's  lien;  (137  Am.  St.  Rep.  186,  187,  188)  on  waiver  of  vendor's  lien. 

Distinguished  in  Vance  Redwood  Lumber  Co.  v.  Durphy,  8  Cal.  App.  671,  97 
Fae.  702,  holding  that  purchaser's  agreement  to  pay  taxes  on  the  land  is  not 
obnoxious  to  constitution  forbidding  contracts  by  debtor  to  pay  tax  on  mor^ 
gage  or  lien. 

13  L.  R.  A.  190,  PENNSYLVANIA  CO.  v.  LANGENDORF,  48  Ohio  St.  316,  29 
Am.  St.  Rep.  553,  28  N.  E.  172, 
Followed  withont  discussion  in  Railway  Co.  v.  Moyer,  53  Ohio  St.  664,  44  K.  E 
1145. 

Mlslu  MMumed  In  performance  of  dntr. 

Cited  in  Belleville  Stone  Co.  v.  Mooiiey,  tiO  N.  J.  L.  336,  S8  AtL  835,  holding 
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it  question  for  jury  whether  employee  was  ptfforming  dn^  to  employer  before 
heeding  blast  signal ;  Warren  v.  Hendenhall,  77  Minn.  153,  79  N.  W.  661,  h<dding 

it  question  for  jury  whethpr  driver  of  6re-departnienc  truck,  injured  in  colliuon 
with  street  car,  negligent  in  fast  driving;  Pbelon  v.  Westfield,  164  Mass.  465,  28 
X.  E.  899,  holding  it  not  contributory  negligence  per  ae  to  drive  over  road 
known  to  be  dangerous,  in  effort  to  get  home;  Corbin  v.  Philadelphia,  195  Pa.  472. 
49  L.  R.  A.  724,  78  Am.  St.  Rep.  825,  45  Atl.  1070,  holding  whether  one  volun- 
tarily risking  life  in  attempting  rescue  of  another  from  great  and  imminent  dan- 
ger,  guilty  of  contributory  negligence,  is  mixed  question  of  law  and  fact;  Mary- 
land Steel  Co.  T.  Mamey,  88  Md.  498,  42  L.  R.  A.  842,  71  Am.  St.  Rep.  441. 
43  Atl.  60,  holding  interposition  of  servant  to  avert  consequence  of  neg- 
ligence of  fellow  servant  not  contributory  negligence;  Illinois  C,  R.  Co.  v.  Atwell. 
100  111.  App.  518,  holding  section  hand  attempting  to  remove  hand  car  from  track, 
before  approaching  trnin,  in  obedience  to  order  of  foreman,  not  negligent;  Fort 
Worth  &  D.  C.  Ry.  v.  Gilstrap,  25  Tox.  Civ.  App.  308,  61  S.  W.  351,  holding' 
error  in  charge  authorizing  recovery  not  immaterial  on  ground  that  plaintiff  \va> 
injured  in  removing  push-ear  and  timber  from  before  approaching  train,  wheiv 
such  issue  was  not  submitted  to  jury;  Chicago  Terminal  Transfer  Ry.  v.  Ko- 
toski,  101  111.  App.  306,  holding  negligence  of  person  delaying  his  Own  escape  in 
attempt  to  aid  another  from  trestle  in  front  of  railroad  train,  question  for  jury ; 
Savior  V.  Parsons,  122  Iowa,  681,  64  L.  R,  A.  542,  101  Am.  St.  Rep.  284,  98  N.  W. 
r»00,  holding  contributory  negligence  of  one  seeking  to  rescue  another  from  im- 
minent danger,  question  for  jury;  Pittsburg,  C.  C.  &  St.  L.  Ry.  v.  Lynch,  6!* 
O.  S.  133,  63  L.  R.  A.  504,  100  Am.  St.  Rep.  658,  08  N.  E.  703,  holding  rail- 
road liable  to  watchman  at  crossing  injured  while  rescuing  negligent  woman  from 
car  negligently  switched;  Whitworth  v.  Shreveport  Belt  Ry.  112  La.  378,  65 
L.  R.  A.  129,  36  So.  414,  holding  lineman  grasping  charged  wire  in  attempt  to 
save  fellow  servant  not  guilty  of  contributory  negligence;  Seymour  v.  Winnipeg 
Electric  Ry.  19  Manitoba  L.  Rep.  418,  holding  person  who  rushed  in  front  of 
rapidly  approaching  street  car  to  save  life  of  child  and  was  injured  had  cause 
of  action  for  negligence  against  street  car  company;  Dixon  v.  Xew  York,  X.  II. 
&.  H.  Ry.  207  Mass.  130,  92  N.  E.  1030,  declaring  it  was  not  negligence  as  a 
matter  of  law  for  one  to  attempt  to  rescue  another  from  a  dangerous  position 
at  the  risk  of  injury  to  himself;  Michaels  v.  Chicago,  B.  &  Q.  Ry.  146  \Nis.  476, 
131  N.  W.  892,  holding  it  could  not  be  said  that  a  person  was  guilty  of  con- 
tributory  negligence  as  a  matter  of  law,  when  becoming  suddenly  aware  of  the 
riose  approach  of  a  train  he  is  killed  white  attempting  to  get  his  team  off  of  the 
track;  Mobile  &  O.  Ry.  v.  Ridley,  114  Tcnn.  734,  86  S.  W.  606,  4  Ann.  Cas.  925. 
sustaining  liability  where  employee  of  railroad  in  attempting  to  rescue  boy  from 
track  was  himself  killed  where  railroad  failed  to  give  statutory  signal ;  i^forriF> 
V.  Atlantic  Coast  Line  Ry.  152  N.  C.  514,  27  L.R.A.(N.S.)  1068,  67  S.  E.  1017. 
holding  it  not  negligence  for  one  to  jump  across  a  railroad  track  in  front  of  a 
moving  train  to  rescue  one  in  danger  on  track  because  of  negligence  of  railroad 
company;  Citizens*  Motor  Car  Co.  v.  Ilamilton,  12  C.  C.  N.  S.  382,  32  C  0.  121, 
holding  that  person  crossing  in  front  of  street  car  and  confronted  by  automobile 
running  fast  is  not  negligent  in  attempting  to  pass  beyond  it;  Seymour  v. 
Winnipeg  Electric  R.  Co.  19  Manitoba  L.  Rep.  418,  holding  that  person  injured 
while  rf'houing  child  from  railroad  track,  may  recover  whore  injury  was  caused 
by  motorman's  negligence  in  not  slowing  up;  Dixon  v.  New  York,  N.  H.  &  H.  R. 
Co.  207  Haaa.  130,  92  S.  E.  10.1D,  holding  that  question  of  negligence  is  for 
jury  where  person  exposes  himself  to  danger  for  purpose  of  rescuing  another 
from  peril;  Bracey  v.  Northwestern  Improv.  Co.  4]  Mont.  344,  137  Am.  St  Rep. 
738,  109  Pae.  706,  holding  thkt  person  exposii^  himself  to  aave  another's  Ufa 
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may  recorer  for  injury  from  person  whoae  negligence  brought  peril  about,  if 
expoaure  ia  not  made  under  auch  eircumstancet  as  to  eonatitute  rashnew. 

Cited  in  notes  (49  L.  R.  A.  716,  717,  720;  36  Am.  St.  Rep.  «49)  on  voluntarily 
incurring  danger  to  save  life  of  another  aa  emtribntory  n^ligenee. 

Distinguished  in  Chattanooga  ZJgbt  ft  P.  Oft.  T.  Bo^^  109  Tenn.  3S6,  60  L. 
B.  A.  489,  97  Am.  St.  Bap.  844,  70  S.  W.  616,  denying  employer^  liability  for 
death  of  employee  re-entering  burning  building  to  telephone  alarm  of  fire; 
Bracey  v.  Korthwestem  ImproT.  Co.  41  Mont.  344,  137  Am.  St.  Kep.  738,  109 
Pac  706,  where  queBti<m  was  whether  miner's  death  who  sought  to  rescue  other 
miners  from  death  by  inhalation  of  poisonous  gases,  was  due  to  alleged  cause-, 
White  V.  Chicago  (City)  120  111.  App.  610,  holding  where  peritous  aituatioa 
at  parfy  ia  bn^ht  about  by  contributory  n^ligenee  of  one  injured  that  one 
attempting  to  save  life  cannot  reeorer. 

13  li.  R.  A.  193,  HILL  t.  G.  F.  JKWETI  PUB.  CO.  164  Uaaa.  172,  20  Am.  St  Bep. 

230.  28  N.  E.-  142. 
CorponittoM )  ll«bllitr  for  fMad  «f  oflleen. 

Cited  in  Farmers'  Bank  v.  Diebold  Safe  &,  Lock  Co.  66  Ohio  St.  377,  68  L.  R.  A, 
G24,  90  Am.  St.  Rep.  586,  64  N.  E.  518,  holding  where  secretary  of  corporation 
obtains  stock  oertifteate  assigned  to  company,  from  possession  of  president,  with- 
cnit  his  knowledge  and  pledges  same  to  another,  pledgee  acquires  no  title  as 
against  flrat  assignee. 

Cited  in  notes  (19  L.  R.  A.  332)  on  liability  of  corporation  for  fraud  or 
foi^ty  of  its  officers  in  issue  of  stock;  (87  Am.  St.  Rep.  863,  868)  on  frauda- 
lent  and  over-issued  corporate  stock. 
HesllsCBee  remtltlas  In  forserr. 

Cited  in  Dollar  Sav.  Fund  &  T.  Co.  v.  Pittsburg  Plate  Glass  Co.  213  Pa.  313, 
62  Atl.  916,  6  A.  ft  E.  Ann.  Cat.  248,  holding  one  not  n^ligent  in  leaving  a 
stock  certificate  where  his  clerk  had  access  to  it  and  forges  a  transfer  on  it. 

13  L.  R.  A.  195,  COM.  v.  BROWN,  154  Mass.  56,  27  N.  E.  776. 
iBtoxIcatlns  ll«aonf  aldlns  and  abetting  niesal  Mie. 

Cited  in  Com.  v.  Moore,  157  Mass.  330,  31  N.  E.  1070,  holding  all  persons 
engaged  in  violating  liquor  law  are  principals;  Com.  r.  Currier,  164  Mass.  646, 
42  N.  E.  96,  holding  expressman  receiving  bottled  beer  at  railroad  depot  for 
(lelirery  to  hotel  guilty  of  bringing  intoxicating  liquors  Into  town;  Com.  v.  Ryan. 
160  Mass.  174,  35  N.  E.  673,  holding;  one  having  intoxicating  liquors  about  his 
person  with  intent  to  unlawfully  Sell  same,  guilty  of  unlawfully  Iceeptng  liquors 


Cited  in  notes  (46  L.  R.  A.  421)  on  liability  of  carrier  for  transporting  In- 
twieating  liquors;  (18  L.ILA.(N.S.)  1182)  on  ignorance  of  contents  of  package 
aa  defense  in  prosecution  for  unlawfully  transporting  liquor. 

13  L.  R.  A.  108.  MT.  ZION  BAPTIST  CHURCH  v.  WHXTMORE,  83  Iowa,  138, 
49  N.  W.  81. 

Rellfflou  BoctetlMi  rifhta  aa  to  tmat  property. 

Cited  in  Park  v.  Chaptin,  96  Iowa,  65,  31  L.  R.  A.  144,  69  Am.  St.  Rep.  353, 
64  N.  W.  674,  holding  property  deeded  to  Free  Baptist  Churcfa,  withrat  declaration 
of  tnist,  cannot,  by  vote  of,  lees  than  whole  body,  be  diverted  to  uses  of  Baptist 
Chnndi;  Christian  Churdi  v.  Carpenter,  108  Iowa,  660,  78  TS.  W.  376,  holding 
persons  imposing  test  of  fellowship  not  in  accord  with  .previously  accepted  doc- 
triaca  of  dmomination  may  be  ajoined  from  controlling  or  interfering  with  use 
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of  church  property;  Smith  t.  Pedigo,  145  Ind.  385,  18  L.  R.  A.  4:39,  33  N.  E.  777, 
holding  that  title  to  church  property  caoDot  be  diverted  by  majority  of  members 
to  uses  not  in  accord  with  doctrines  aod  practices  of  denoniination ;  Franke  v. 
Mann,  106  Wii.  132,  48  L.  R.  A.  861,  footnote,  p.  866,  81  N.  W.  1014,  holding 
faction  of  church,  however  large,  can  neither  withdraw  and  claim  part  of  diurch 
property,  nor  remain  and  diTert  ita  use  to  objects  foreign  to  purposes  of  corpora- 
tion; Cape  Plymouth  Cong.  Church,  117  Wis.  166,  03  N.  W.  449,  holding  major- 
ity organizing  ohurch  of  different  denomination  not  entitled  to  nee  church  prop- 
erty; Bodgera  v.  Burnett,  108  Tenn.  183,  66  S.  W.  408,  holding  church  organiza- 
tion uniting  with  another  synod  forfeits  control  to  property  deeded  "for  use  as 
diurch  and  controlled  by  the  B.  L.  Church  of  H.  Synod;"  Ramsey  v.  Hicks,  44 
Ind.  App.  512,  87  N.  E.  lOSl,  holding  that  property  conveyed  to  trustees  for  use 
of  certain  church  must  be  held  in  trust  for  pr<HnuIgation  of  tenets  and  doctrines 
of  such  church;  Monongahela  Ci^  Baptist  Church  t.  Shawger,  36  Pa.  Co.  Ct. 
624,  holding  that  individual  church  of  Baptist  denomination  cannot  by  majority 
vote  depart  from  its  doctrines  and  carry  property  as  against  minority  con- 
tinuing in  faith;  Jmmaculate  Conoepticui  t.  Murphy,  89  Neb.  531,  85  L.R.A. 
(N.S.)  929,  131  K.  W.  946,  holding  that  trustees  of  Roman  Catholic  church 
have  no  authority  to  permit  excommunicated  priest  to  occupy  church  edifice. 

Cited  in  footnote  to  Schlichter  v.  Keiter,  22  L.  R.  A.  161,  which  holds  two  thirds 
majority  of  those  voting  on  proposition  to  change  constitution  of  church  sufficient. 

Cited  in  notes  (32  L.  R.  A.  02)  on  power  of  local-church  society  to  withdraw 
from  general  body  of  church;  (24  L.Rj^.(N.6.)  701,  703,  704)  on  litigation 
growing  out  of  schism  in  religious  society;  (3  L.R^.(NJ3.)  876)  on  enjoining 
control,  use  of,  or  interference  with,  church  property;  (6  Eng.  RuL  Cos.  702) 
on  property  rights  on  division  in  religious  society;  (68  Am.  St.  Rep.  866)  on 
jurisdiction  of  equity  over  voluntary  unincorporated  associations. 

Disapproved  in  First  Baptist  Church  v.  Fort,  93  Tei.  225,  49  L.  R.  A.  621,  54 
S.  W.  892,  holding  minority  separating  from  church  organization,  on  ground 
majority  have  abandoned  faith,  not  entitled  to  emtrol  of  church  property. 
Rlffbt  t»  HLMifeemhIp. 

Cited  in  Smith  v.  Fedigo,  146  Ind.  411,  32  L.  R.  A.  844,  44  N.  E.  363,  holding 
tiiat  minority  faction  of  church  congregation  do  not  cease  to  be  members  of  church 
upon  expulsion  by  act  of  majority,  which  has  departed  from  original  faith; 
Marien  v.  Evangelical  Creed  Congregation,  132  Wis.  653,  113  N.  W.  66,  holding 
that  any  member  has  right  to  resist  diversion  of  property  of  religious  associa- 
tion to  other  antagonistic  uses;  Yanthis  v.  Kemp,  43  Ind.  App.  206,  85  N.  E. 
'976,  holding  that  a  majority  cannot  ratify  and  confirm  acts  violative  of  the 
adopted  faith  and  teafhings  of  a  church;  Cape  v.  Plymouth  Coqgregational 
Church,  130  Wis.  182,  109  K.  W.  028*  on  what  eonstitufet  a  departure  from 
purpose  of  organization. 

Distinguished  in  Mack  v.  Kime,  129  Ga.  20,  24  L.R.A.(N.S.)  687,  58  S,  E.  184, 
-sustaining  authority  of  the  highest  governing  body  of  the  Cumberland  Presby- 
terian Church  to  unite  with  another  oiganiation  having  like  doctrines  and 
forms  of  government. 
Coutractlen  of  MolmteatleMl  law. 

Cited  in  Smith  v.  Pedigo,  145  Ind.  411,  32  L.  R.  A.  flU,  44  N.  £.  368,  holding 
construction  by  ecdesiastical  body  of  its  own  laws  binding  upon  courts;  SmIUi  v. 
^igo,  145  Ind.  403,  32  L.  R.  A.  842,  44  K.  E.  86S,  holding  decirioB  of  majorifgp 
faction  of  church  that  it  adheres  to  doctrine  and  practices  of  denomination,  not 
binding  on  courts;  Landrith  t.  Hudgins,  121  Tenn.  667,  120  S.  W.  783,  hold* 
ing  that  court  can  determine  whether  acts  of  a  faeticm  of  a  church  violate  the 
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adopted  faith  and  teachings  of  church;  Bethany  Cong.  Chorch  v,  Morse,  151 
Iowa,  633,  132  N.  W.  14,  holding  that  flnal  determination  by  church  organiza* 
tion  of  questions  of  discipline,  faith>  ecclesiastical  rule  or  custom  is  binding  upon 
courts;  Bamsey  t.  Hicks,  174  Ind.  444,  30  L.K.A.(^\S.)  673,  91  N.  £.  344,  hold- 
ing that  civil  courts  have  no  jurisdiction  to  examine  into  validity  of  church  laws 
and  to  restrain  proceedings  in  accordance  therewith,  in  matter  concerning  only 
spiritual  or  ecclesiastical  rights. 

Cited  in  footnotes  to  Lamb  v.  Caio,  14  L.  R.  A.  518,  whicli  holds  decision  of  ec- 
clesiastical tribunal  as  to  adoption  of  revised  confession  of  faith  binding  on 
courts;  Bear  v.  Heasley,  24  L.  R.  A.  615,  which  liolds  decision  of  highest  church 
tribunal  as  to  validity  of  new  constitution  not  binding  on  courts. 

Cited  in  notes  (49  L.  R.  A.  384,  400 )  on  conclusivenesB  of  dcciaions  of  tribunals 
of  association  or  eorpontion;  (100  Am.  St.  Rep.  746,  747)  on  jurisdiction  of 
eivil  courts  over  ohurch  oMitroversies. 

13  L.  R.  A.  206,  GREENE  v.  COUSE,  127  N.  Y.  386,  24  Am.  St  Rep.  458,  28  N. 
E.  16. 

Bfltovyel  to  dispute  tl«te  mt  v»ntor. 

Cited  in  Blioades  v.  Freeman,  9  App.  Div.  24,  41  K.  Y.  Supp.  13S,  holding  pur* 
chaser  in  possession  under  contract,  if  in  default^  cannot  defend  against  ejectment 
that  vendor  is  without  title,  or  that  he  has  acquired  title  by  adverse  possession ; 
Zapf  T.  Carter,  70  App.  Div.  400,  76  N.  Y.  Supp.  197,  holding  person  buying  peace 
by  procuring  quitclaim  deed  from  heir  not  estopped  from  disputing  title  derived 
from  heirs;  Barnes  v.  Barnes,  113  Iowa,  438,  86  N.  W.  680,  holding  owner  of  real 
estate  purchasing  outstanding  titles  Diay  repudiate  one,  and  base  his  claim  solely 
on  other;  Coal  Creek  Cionsol  Coal  Co.  v.  East  Tennessee  Iron  &  Coal  Co.  105 
Tenn.  674,  69  S.  W.  634,  holding  title  by  adverse  possession  may  be  as  effectual 
for  remedies  and  defenses  as  title  acquired  in  any  other  manner;  Bcikowitz  v. 
Brown,  3  Misc.  7,  23  N.  Y.  Supp.  792,  holding,  to  effect  title  by  adverse  possession, 
dispossesBor  of  him  who  has  legal  title  must  not  have  recognized  legal  title  within 
twenty  years;  Schmitt  v.  Traphagen,  73  N.  J.  £q.  401,  69  Atl.  189,  133  Am.  St. 
Rep.  739,  holding  that  grantee  is  not  estopped  to  deny  title  of  grantor  though 
chain  of  title  be  identical  witii  that  of  grantor;  Knapp  v.  New  York,  140  App. 
Dir.  296,  126  N.  Y.  Supp.  201,  to  the  point  that  rule  in  relation  to  estoppel  to 
dispute  grantor's  title  does  not  apply,  where  at  time  of  purchase,  vendee  is  in  as 
owner  claiming  title  and  his  entry  was  not  under  grantor;  Nashville,  C.  4  St.  L. 
R.  Co.  T.  Proctor,  160  Ala.  463,  40  So.  377,  holding  that  a  person  who  is  in  pos- 
session of  land  may  purchase  any  outstanding  claim. 

Cited  in  notes  (16  L.  R.  A.  813)  on  e^ppel  in  pais  upon  defendant  as  basis 
for  action  to  recover  real  esUto;  (95  Am.  St.  Rep.  675)  on  effect  of  bar  of  sUtute 
of  limitations. 

13  L.  R.  A.  210,  DAVIS  v.  SEYMOUR,  59  Conn.  531,  21  Atl.  1004. 
Jarlaaictloat  amsvnt  In  eontroveray. 

Cited  in  Hannon  v.  Bramlcy,  65  Conn.  200,  32  Atl.  336,  holding  when  highest 
Rum  plaintiff  entitled  to  upon  face  of  complaint  insufficient  to  give  jurisdiction, 
case  should  be  dismissed. 

Implied  contraotat  consideration* 

Cited  in  Masonic  Mut.  Ben.  Asso.  v.  Tolles,  70  Conn.  644,  40  Atl.  448,  holding 
omsideraUon  essential  to  Implied  oontraot. 
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13  L.  R.  A.  2ie,  DAY  v.  SLAUGHTER.  S7  Va.  768,  24  Am.  St  Bap.        U  &  £. 


Report  of  later  appeal  in  Garland  v.  Garland,  2  Va.  Dec.  3S2,  24  S.  £.  605. 
Llsbllitr  of  apeadtbrltt  traat  to  cl«iina  of  eredttora. 

Cited  in  GueniB^  t.  Lazear,  61  W.  Va.  338.  41  8.  E.  406.  holding  property  de- 
vised in  trust  for  support  of  beneficiary,  with  pronsioii  same  shall  not  be  bonnd 
for  debts,  not  subject  to  judgment  against  beneficiary;  Seymour  v.  McAvoy,  181 
Cal.  442,  41  L.  R.  A.  547.  53  Pae.  946,  holding  trust  fund  for  comfortable  support 
and  education  of  beneficiary,  with  payment  of  principal  contingent  upon  marriage 
and  surviving  mother,  not  subject  to  claims  of  creditors;  Patten  v.  Herring,  9 
Tex.  Civ.  App.  646,  29  S.  W.  388,  holding  trust  for  support  of  insolvent  beneficiary 
cannot  be  diverted  by  creditors,  although  exemption  not  exprescdy  declared  by  tes- 
tator; Leigh  V.  Harrison,  69  Miss.  933.  18  L.  R,  A.  61.  footnote,  p.  49,  11  So.  «04. 
holding  tiiat  where  property  to  devised  in  trust,  with  dlreetions  to  pay  intsome  to 
insolvent  son,  interest  of  latter  not  subject  to  daims  of  creditor;  Re  Luscombe, 
109  Wis.  199,  86  N.  W.  341,  holding  trust  for  support  of  beneflriaiy  named  termi- 
nated, under  provision  of  will,  upon  decree  obtained  by  creditor  subjecting  income 
to  payment  of  his  claim;  Mattison  v.  Mattison,  63  Or.  259,  133  Am.  St.  Rep.  829, 
100  Pae.  4;  Mason  v.  Rhode  Island  Hospital  Trust  Co.  78  Conn.  85,  61  Atl.  67, 
3  A  &  E.  Ann.  Gas.  586, — holding  that  an  equitable  life  estate  may  be  created 
by  one  for  the  benefit  of  another  which  will  be  inalienable  and  beyond  ereditora. 

Cited  in  footnotes  to  Roberts  v.  Stevens,  17  L.  B.  A.  266,  which  autiiorizea  es- 
tablishment of  spendthrift  trust  free  from  ri^ts  pf  ereditora;  Murphy  t.  Delano. 
55  L.  R.  A.  727,  which  holds  income  of  spendthrift  trust  not  within  readi  of  cred- 
itors by  void  agreement  of  trustee  to  pay  certain  portion  of  Income  absolutely  to 
beneficiary;  Hutchinson  v.  Maxwell,  67  h.  R.  A.  384,  which  denies  power  to  cre- 
ate equitable  life  estate  free  from  debts  of  beneficiary;  Requa  v.  Graham,  52  L. 
R.  A.  641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interest  accepted  by 
husband,  not  trust  beyond  reach  of  creditors;  Brown  v.  McGlU.  39  L.  B.  A.  806, 
which  denies  power  to  create  trust  placing  me's  property  beyond  reach  of  cred- 
itors while  retaining  full  enj<^ment  of  revenues. 

Distinguished  in  Young  v.  Easley.  94  Va.  194.  26  S.  E.  401.  holding  income  from 
money  and  personal  property  d^Msited  with  exeeutws  tor  "support"  of  bene- 
ficiary; subject  to  claims  of  latter's  creditors. 

Held  obiter  and  overruled  in  efi'ect  in  Hutchinson  v.  Maxwell,  100  Va.  173,  67 
L.  R.  A.  387,  93  Am.  St.  Rep.  944,  40  S.  E.  G55,  holding  property  deeded  to  trustee 
for  maintenance  of  grantor's  husband,  with  provision  that  same  shall  not  be  liable 
for  debts,  may  be  subjected  in  equity  to  claims  of  creditors. 

13  U  R.  A.  216.  PULLMAN  PALACE  CAR  00.  v.  SMITH,  79  Tex.  468.  23  Am. 

St.  Rep.  356,  14  "S.  W.  093. 
Cnrrtera)  IlBbllltr  to  paHcavera. 

Cited  in  McKeon  v.  Chicago,  M.  &.  St.  P.  R.  Co.  94  Wis.  483,  85  L.  R.  A.  257, 
69  Am.  St.  Rep.  900,  69  X.  W.  175,  holding  railroad  liable  for  failure  to  awaken 
passengers  in  sleeper  in  time  to  dress  before  change  of  cars,  though  duty  not  ex- 
piessed  in  contract;  Pullman  Co.  v.  Lutz,  154  Ala.  621,  14  L.R.A.(N.S.>  009, 
129  Am.  St.  Rep.  67,  45  So.  675,  holding  it  duty  of  sleeping  car  company  to  notify 
a  passenger  of  arrival  nt  destination;  Pullman  Co.  v.  Hoyle,  52  Tex.  Civ.  App. 
540,  115  S.  W.  315,  holding  that  sleeping  car  company  is  liable  to  same  degree  of 
care  as  railroad,  with  respect  to  Diligence  of  its  servants  causing  injury  to  pas- 
sengers. 

Cited  in  notes  (21  L.  R  A.  296)  on  liability  as  to  paaeengera  on  sleeping  can; 
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(14  L.R^.{N£.)  907)  on  duty  to  notify  sleeping  ear  paswnger  of  anival;  (26 
Am.  St.  Hep.  335)  on  oUigations  and  liabilities  of  sleepily  car  companiCB. 
STidanecf  expert  tcetlmoMr* 

Cited  in  St.  Louia  S.  W.  R.  Co.  v.  Freedman,  18  Tex.  Civ.  App.  560,  46  S.  W. 
101,  holding  testimony  of  physician  as  to  history  of  patient's  case,  in  support  of 
opinion,  not  objectionable  as  etnphaBizing  hearsay  evidence  of  other  witness  as  to 
patient's  condition. 

Cited  in  fot^note  to  TuUis  t.  Rankin,  35  L.  R.  A.  449,  which  holds  opinion  of 
surgeon  aa  to  cause  of  fully  described  condition  of  limb  admissible. 
Proof  of  dammfo. 

Cited  in  Knittel  Schmidt,  16  Tex.  Civ.  App.  9,  40  S.  W.  507,  holding  general 
allegation  of  damage  sufficient  to  admit  evidence  of  damage  from  loss  of  time, 
though  value  of  time  not  averred;  Miesouri,  K.  &  T.  R.  Co.  v.  Davis,  53  Tex.  Civ. 
App.  553,  116  S.  W.  423,  holding  that  testimony,  that  there  was  no  cause  known 
to  witness,  other  than  injuries  for  which  recover^'  was  sought,  to  account  for 
change  of  health  of  plaintiff  was  admissible  over  objection  that  it  waa  oonduaiTe. 

13  L.  R.  A.  217,  SMITH  v.  WESCOTT,  17  R.  I.  S66,  22  Atl.  280. 
Maniclpal  corporation  aa  truatee. 

Cited  in  Ware  v.  Fitchburg,  200  Mass.  72,  85  N.  E.  051,  holding  that  l^s- 
lature  may  prescribe  who  shall  be  the  officers  for  the  administration  of  pnUic 
charities. 

Cited  in  note  (16  L.  R.  A.  695)  on  authority  of  legiatature  to  remove  munici- 
pality from  tmsteeship. 

13  L.  R.  A.  219.  DEMF8EY  V.  CHAMRBRS,  164  Mais.  830,  26  Am.  St  R^  S49, 

28  N.  E.  279. 
RatlScatlon  of  vaantlioriBed  acta. 

Cited  in  Bullard  v.  Moor,  158  Mass.  425,  33  N.  E.  928,  holding  ratifleation  of 
agreement  of  insane  person  by  his  lidministrator  binding  upon  his  hefTs;  Kima  v. 
Mt.  Hennon  Boys'  School.  160  Mass.  182,  22  L.  R.  A.  867,  39  Am.  St.  Rep.  407, 
35  N.  E.  776,  holding  educational  institation  ratifying  unauthorized  aet  of  agents, 
assuming  to  operate  ferry,  liable  to  personal  injury  to  posaenger  caused  by  neg* 
ligence  of  ferryman;  Citizens'  Gaslij^t  Co.  T.  Wakefield,  161  Mass.  439,  31  li.  R. 
A.  461,  37  N.  E.  444,  holding  stoolcholdera*  ratification  of  acts  of  directors  of  gas- 
li^t  company,  preliminary  to  sale  of  plant  to  municipality,  equivalent  to  orig- 
inal authority;  Beaoon  Trust  Co.  v.  Souther,  18S  Mass.  418,  67  N.  £.  345,  holding 
director's  ratification  of  corporation  note  executed  by  president  equivalent  to  or- 
iginal authorization;  Paqoeto  Habana,  189  U.  S.  465,  47  L.  ed.  903,  23  Sup.  Ct. 
Bep.  093,  authoriaing  en^  of  decree  against  United  l^tiBB  for  proceeds  at  ves- 
sela  not  legally  liable  to  capture;  Ferris  v.  Snow,  130  Mich.  258,  90  N.  W.  850, 
holding  third  person  making  payments  on  land  contract  not  liable  for  purchase 
price  where  vendee-did  not  act  for  him  in  buying;  Hall  v.  Concord,  71  N.  H.  373, 
58  L.  R.  A.  460,  52  Atl.  864  (dissenting  opinion)  majority  holding  city  not  liable 
for  injuries  from  horse  being  frightened  by  eteam  roller,  used  by  agents  in  im- 
provement of  highway  under  unauthorized  contract,  although  contract  ratified  by 
acceptance  of  work;  O'Reilly  de  Camara  v.  Brooke,  200  U.  S.  52,  52  L.  ed.  678, 
28  Sup.  Ct.  Rep.  439;  American  Banana  Co.  v.  United  Fruit  Co.  213  U.  S.  359. 
58  L.  ed.  833,  29  Sup.  Ct.  Rep.  611,  16  A.  ft  E.  Ann.  Cas.  3047;  Stuart  v.  Ch^ 
man,  104  Me.  25,  70  Atl.  1069, — holding  that  one  may  become  liable  in  tort  by 
ratifying  acts  done  io  his  name  and  for  his  benefit;  White  v.  Apsley  Rubber  Co. 
194  Mass.  100,  8  LJLA.(N.S.)  485,  80  N.  E.  600,  holding  a  corporation  lUble 
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for  act  of  bookkeeper  who  in  the  discharge  of  hiB  duties  caused  a  wrongful 
arrest;  Portland  Gold  Mia.  Co.  t.  Stratton's  Independence,  16  LJUA.(N.8.)  678, 
86  C.  C.  A.  S93,  158  Fed.  6fi,  on  retaining  proeeeda  of  an  illegal  act  with  knowl- 
edge of  facts  as  a  ratification. 

Distinffuisbed  in  Russo     Maresca,  72  Conn.  66,  43  Atl.  662,  holding  libdons 
article  written  for  social  organization  not  ratified  1^  president  signing  order  on 
treasurer  for  money  to  pay  for  publication  thereof,  with  knowledge  of  eontenta. 
—  Scope  o(  employment. 

Cited  in  Kwiechen  t.  Holmes  &  It  Co.  106  Minn.  153,  19  L.R.A.<N.S.)  267,  118 
N.  W.  668,  holding  master  not  liable  where  servant  tied  a  horse  used  in  priTate 
basiness  behind  master's  wagon  and  hone  kicked  a  bystander. 

Cited  in  note  (25  Eng.  Rul.  Cas.  143)  on  master'a  liabilify  for  tort  oomntitted 
bj  aemnt. 

13  L.  R.  A.  222,  HENDERSON  v.  HOVEY,  46  Kan.  691,  27  Fas.  177. 
Wltkdnwal  of  pnblio  Baserx. 

Cited  in  footnote  to  State  ea  rel.  Henderson  v.  Burdick,  24  L.  R.  A.  266*  wbMi 
holds  continuing  appropriation  <d  amounts  of  salary  made  by  statute. 
Pemwda  «s«lut  atKte. 

Cited  in  Boyd  t.  Dunbar,  44  Or.  885,  76  Pac  605,  holding  where  an  appro- 
priation is  made  for  a  certain  amount  for  a  particular  purpose  the  amount  is 
limit  of  authority  for  incurring  expense. 

Cited  in  note  (42  U  R.  A.  37,  38,  49)  on  what  claims  constitute  valid  demands 
against  a  state. 

18  L.  B.  A.  224,  HORSE  v.  MOORE,  83  He.  473,  23  Am.  St.  Rep.  783,  22  AtL  862. 
taleai  what  eoutltnte*  warrmntr. 

Cited  in  Nortiiwestem  Cordage  Co.  t.  Rice,  6  N.  D.  434,  67  Am.  St.  R^.  663, 
67  N.  W.  296,  holding  sale  of  artide  particular  deseription  cmutitutei  war- 
ranty that  article  corresponds. 

Cited  in  note  (36  L.R.A.(N.S.)  267,  268,  270,  272,  288,  284,  285)  on  effect  of 
sale  with  particular  description  of  kind  or  quality. 
AeeepUaee  of  sooAa  not  walvor  of  warruty. 

Cited  in  Koble  T.  Bnswell,  86  Afo.  76,  61  AU.  24^  holding  bnyn  sued  for  par* 
chase  price,  entitled  to  show  by  way  of  reeonpment,  goods  were  of  inferior  qual- 
ity; White  r.  Harr^,  85  Me.  215,  27  Atl.  106,  holding  notwithstanding  buyer's 
acceptance  he  may  avail  himself  of  any  defense  to  action  for  price  that  goes  to 
reduction  of  damages;  Miamieburg  Twine  A  Cordage  Co.  v.-  Wohlhater,  71  Minn. 
485,  74  N.  W.  175,  holding  where  goods  sold  by  sample  and  by  description,  if 
corresponding  to  sample  <mly.  vendee  may  rely  on  warranty  as  to  description, 
while  retaining  goods;  English  v.  Sp<4cane  Cotmnission  Co.  48  Fed.  197,  holding 
buyer  accepting  goods  in  fulfilment  of  encutoiy  contract  with  warranty  may  re- 
cover on  warranty,  if  goods  are  inferior;  Cleveland  Linseed  Oil  Co.  v.  A.  F. 
Buchanan  ft  Sons,  67  C  C.  A.  601,  120  Wend.  009.  holding  vendor's  warranty  that 
linseed  oil  would  be  like  that  previously  fumiahed  surriTes  acceptance;  Ponee  v. 
Smith,  84  Me.  270,  24  Atl.  8S4,  holding  caterer  failing  to  furnish  dinner  of  qual- 
ttv  agreed,  may  recover  contract  price,  less  coat  to  make  dinners  as  agreed; 
Northwestern  Cordage  Co.  v.  Rice,  5  N.  D.  434,  57  Am.  St.  Rep.  563,  67  N.  W. 
298,  holding  whether  breach  of  warranty  of  quality  waived  by  buyer's  acceptance, 
question  of  fact  to  be  determined  by  evfdoiee;  Ward  Furniture  Mfg.  Co.  t.  Isbell, 
81  Ark.  561,  00  S.  W.  845,  holding  that  vendee  may  accept  goods  and  use  breach 
of  warranty  by  way  of  recoupment  to  action  for  purchase  price;  Atkins  Bros.  Co. 
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T.  Southern  Grais  Co.  110  Mo.  App.  125,  95  S.  W.  949,  holding  that  party  may 
accept  gooda  and  rely  on  his  warranty  when  sued  for  contract  price;  Pratt  v. 
Johnson,  100  Me.  445,  62  Atl.  242,  allowing  breach  of  warranty  to  be  set 
np  in  defense  to  notes  given  for  warranted  goods;  Campion  t.  Marstont  99  Ale. 
412,  99  Atl.  548,  holding  an  exceptanee  of  ice  sold  under  warranty  is  only  evi- 
d«Dce  of  a  waiver  of  warranty,  and  not  eonolnsive  thereof;  Wursbnrg  t.  An- 
drews, 28  N.  S.  402,  holding  m  warranty  of  inside  condition  of  canned  meats 
survived  failure  to  object  to  conditions  visible  on  outside  at  time  prior  to  that 
had  in  view. 

Evidence  dlaprovlns  acceptance. 

Cited  in  Murchie  v.  Cornell,  1S5  Mass.  63,  14  L.  B.  A.  495,  31  Am.  St.  Rep. 
926,  29  K.  E.  207,  holding  protest  sworn  to  on  day  of  arrival  of  ice  inadmissible 
to  disprove  acceptance;  Eaton  v.  Blackburn,  52  Or.  308,  20  L.K.A.fN.S.)  97, 
132  Am.  St.  Rep.  705,  90  Fac.  870,  18  A.  ft  E.  Ann.  Cas.  1198,  holding  a  mere 
receipt  by  conaignee  of  goods  and  an  offer  to  sell  them  not  an  acceptance  as  a 
matter  of  law  if  a  reasonable  time  to  reject  has  not  elapsed;  Elliott  v.  Howison, 
146  Ala.  583,  40  So.  1018,  holding  where  goods  of  a  particular  description  are 
to  be  sent  by  carrier,  buyer  may  receive  for  purpose  of  inspection  as  to  tlieir 
conformity  to  contract;  Watson  v,  Bigelow  Co.  77  Conn.  130,  58  Atl.  741, 
holding  question  of  acceptanoe  of  an  article  may  be  a  question  of  fact. 
Implied  vnumntlea. 

Cited  in  Springfield  Shingle  Co.  v.  Edgecomb  Mill  Co.  52  Wash.  626,  35 
L.R.A.(N.S.)  266,  101  Pac.  233,  holding  where  shingles  were  sold  as  "Star  A 
Star"  shingles  there  is  an  implied  warranty  that  they  are  such;  Henry  Kupfer 
ft  Co.  V.  Pellman,  67  Misc.  161,  121  N.  Y.  Supp.  1081,  holding  that  a  sale  by 
sample  is  a  sale  by  description. 

Cited  in  note  (102  Am.  St.  Rep.  614)  on  implied  warranty  of  quality.  . 
BlKht  to  tmt  loc. 

Cited  in  footnotes  to  Marsh  v.  McNiver,  20  L.  R.  A.  334,  which  authorizes  sale 
by  tenant  of  right  to  cut  ice  on  running  stream;  Mansfield  v.  Place,  18  L.  R.  A. 
39,  which  holds  prescriptive  right  to  entire  ice  on  pond  acquired  by  cutting  from 
any  points  desired. 

13  L.  R.  A.  229,  B9  DEAN.  83  Me.  489,  22  Atl.  385. 
IffatwaUaatloa  of  alfeaa. 

Cited  in  State  ex  rel.  Engelhard  v.  Weber,  96  Minn.  429,  113  Am.  St.  Sep. 
030,  105  N.  W.  400,  holding  common  pleas  court  of  Meigs  county  Ohio  to  have 
jurisdiction  over  naturalization. 

Cited  in  note  (30  L.  R.  A.  763)  on  powers  of  state  l^slature  and  courts  as 
to  naturalization. 

IS  L.  R.  A.  233,  CLARK  v.  SULLIVAN,  2  N.  D.  103,  49  N.  W.  416. 
Set>aSt        anretr  of  Joiat  ladebtedaesa. 

Cited  in  footnote  to  Wilson  v.  Exchange  Bank,  69  L.R.A.  97,  which  sua&tiia 
right  of  indorser  in  suit  against  maker  and  indorser  to  set  off  individual  claim 
■gainst  plaintiff  growing  out  of  transaction  giving  rise  to  execution  of  note. 


Cited  iD  Miller  v.  Waite.  59  Neb.  321,  80  K.  \V.  907,  holding  title  to  property 
under  generfti  assignment  passes  to  assignee  upon  delivery  of  deed,  without  record- 
ing; Wilder  t.  Beed,  4  Ohio  N.  P.  442,  holding  assignee  under  general  assignment 
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not  bound  by  lease  of  land  previously  mode  by  assignor,  except  at  his  electioB; 
Walker  v.  Walker,  4  Ohio  N.  P.  329,  bolding  general  assignment  relates  back  to 
date  of  filing  of  previously  recorded  mortgage  made  with  intent  to  defraud  cred- 
itoFBi  Ryan  v.  Root,  56  Ohio  St.  309,  47  X.  E.  61,  bolding  judgments  rendered 
after  general  assignment  take  pro  rata  in  proceeds  of  property  with  judgment  at 
MUne  term  levied  upon  before  the  assignment;  Wilder  t.  Beed,  4  Ohio  N.  P. 
442,  7  Ohio  S.  ft  C.  P.  Dee.  392,  holding  lesaee's  aasignee  for  benefit  of  creditMs 
may  elect  to  accept  or  reject  lease;  Ohio  Valley  Nat.  Bank  t.  Walton  Arcbi- 
teetnral  Iron  Co.  30  Ohio  L.  J.  383,  11  Ohio  Dec.  Reprint,  906,  holding  equities 
existing  between  parties  to  contract  for  mortgage  could  not  be  set  up  against 
statutory  assignee  for  benefit  of  creditors;  Foerstner  t.  Citizens'  Sav.  &,  T.  Co. 
108  C.  C.  A.  2C7,  186  Fed.  5,  holding  that  title  of  trustee  in  bankruptcy  i» 
enperior  to  mortgage  filed  for  record  but  which  was  ineffective  because  it  was 
not  properly  witnessed. 
Jwlodletlom  of  prttbai*  court. 

Cited  in  Re  Jones,  5  Ohio  N.  P.  107,  bolding  probate  oourt  has  exelusive  juris- 
diction over  administration  of  estates  under  general  assignments;  Kittredge  r. 
liiller,  12  Ohio  C.  C.  130,  holding  court  has  exclusive  jurisdiction  of  action  by  at- 
torney to  recover  compensation  for  services  rendered  assignee;  HaVens  v.  Horton. 
S3  Ohio  St  346,  41  N.  E.  253,  holding  jurisdiction  acquired  by  filing  of  deed 
of  general  assignment  not  ousted  by  proceedings  for  foreclosure  of  mortgage  in 
eourt  of  eommon  pleao. 
BoeordlMV  Mts. 

Cited  in  Straman  v.  Rechtine,  68  Ohio  St.  459,  51  N.  E.  44,  holding  mortgage  de- 
fectively acknowledged  not  entitled  upon  reformation  after  death  of  mortgagor,  to 
priority  over  claims  of  creditors  of  mortgagor's  estate;  Langmede  Weaver,  6& 
Ohio  St.  34,  60  N.  H.  992,  bolding  record  of  contract,  not  properly  witneeaedt 
for  lease  of  land  for  more  than  three  years  for  derdopment  of  natural  gas  and 
oil,  ineffectual  as  against  subsequent  purchaaer. 
SafloleBoT  of  record. 

Cited  in  EgglestoD  v.  Harrison.  61  Ohio  St.  407,  65  N.  E.  993,  holding  genera) 
assignment  inoperative  as  to  land  lying  in  another  county  than  that  of  tiling 
with  probate  judge,  as  against  innocent  purchaser  without  notice;  Harrison  r. 
Chatfield,  14  Ohio  C.  C.  608,  holding  filing  of  general  assignment  with  probato 
judge  notice  to  all  the  world  as  to  land  situated  in  another  oounty;  Webster  t. 
Clear,  49  Ohio  St.  398,  31  N.  £.  744,  holding  under  statute  prortding  for  record- 
ing of  deeds  from  state  in  auditor's  office,  record  fn  aueh  office  Is  effectual  as 
against  subsequent  purchaser  from  state  without  notice. 
Bfl«et  of  fallnrc  to  flle  am  veeorA. 

Cited  in  Ite  Knepfle,  4  Ohio  X.  P.  213,  holding  unrecorded  mortgage  of  reat 
estate  of  no  validity  as  against  title  of  assignee  under  deed  of  general  assignment 
eubarqufntly  executed;  Cheney  v.  Maumee  Cycle  Co.  64  Ohio  St.  214,  60  X.  E. 
207,  holding  receiver's  title  to  real  estate  of  debtor  superior  to  previouriy  exe- 
cuted mortgage,  not  recorded  at  time  of  his  appointment;  K«  Shirley,  SO  C.  C.  A. 
264,  112  Fed.  303,  holding  mortgage  upon  real  estate  withheld  from  record  void 
as  af^ainst  attaching  creditor;  Cheney  v.  Maumee  Cycle  Co.  80  Ohio  C.  C.  24. 
10  Ohio  C.  D.  720,  holding  mortgagee  of  corporation  who  did  not  file  his  mort- 
gage until  after  filing  of  petition  for  appointment  of  receiver  for  corporation, 
had  no  rights  prior  to  other  creditors;  Foerstner  v.  Citizens'  Sav.  &  T.  Co.  108 
C.  C.  A.  267,  186  Fed.  5,  on  effect  of  bankruptcy  on  the  rights  of  the  holder  of 
an  unfiled  mortgage  of  realty;  Baum  t.  Harrison,  9  Ohio  M.  P.  N.  S.  264,  20  Ohio 
S.  ft  C.  P.  Dec.  374,  holding  title  of  vendee's  assignee  for  benefit  of  creditors  to 
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aafe  sold  on  cooditional  aale  contract  not  filed  until  after  assignment  is  good 
agftinat  eonditional  vendor;  Re  Cook,  6  Ohio  N.  P.  N.  S.  303,  18  Ohio  S.  &  C.  P. 
Dee.  645,  holding  no  lien  preserved  u  against  creditors  hy  unfiled  contract  of 
sale  reserving  title  of  vendor. 

Cited  in  footnote  to  I^oa  v.  Clev^and  (Cify)  30  L.B.A.  400.  which  holds 
revival  of  judgment  effective  as  against  grantee  of  debtor  in  unrecorded  deed 
made  after  judgment  but  before  revival. 

13  L.  R.  A.  241.  SAINT  NICHOLAS  BANK  v.  STATE  NAT.  BANK,  128  N.  T. 

26,  27  N.  E.  849- 
B«nkB)  llabUltr  u  collectlnar  aac«nt. 

Cited  in  Kirkham  v.  Bank  of  America,  26  App.  Div.  116.  49  N.  Y.  Supp.  767, 
and  Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  282,  61  Am.  St  Rep.  74,  21  S.  E.  717. 
holding  bank  receiving  from  customer  draft  drawn  by  third  party,  for  collection, 
liable  for  loss  occasioned  by  acts  of  correspondents  or  agents  to  effect  collection; 
National  Revere  Bank  v.  National  Bank,  172  N.  Y.  107,  64  N.  E.  799,  holding  bank 
Aiaiting  to  drawee,  which  is  its  correepondcDt,  drafts  received  presumably  for  col- 
lection, receiving  therefor  after  delay  drawee's  worthless  drafts,  liable  to  owner; 
Kirkham  v.  Bank  of  America,  165  K.  Y.  137,  80  Am.  St.  Rep.  714,  58  N.  E.  753, 
holding  bank  receiving  from  depositor  draft  of  third  party  for  collection,  and 
crediting  his  account  therewith  on  receipt  of  drawee's  check  from  agent,  cannot 
cancel  credit  upon  dishonor  of  check;  Sherman  v.  Fort  Huron  Engine  A  Hireahing 
Oo.  8  &  D.  350,  00  N.  W.  1077.  suae  case  on  s^sequent  appeal.  13  S.  D.  101,  82 
N.  W.  413,  holding  where  note  payable  at  bank  receiving  it  for  ooUectioo,  em- 
ployment of  subagents  is  at  risk  of  bank;  Martin  v.  Home  Bank,  160  N.  Y.  196, 
M  N.  E.  717,  holding  depositor  paying  by  mistake  amount  of  cbeck  of  third  party, 
dishonored  through  failure  of  bank  to  make  presentation  in  due  time,  entitled  to 
recover  from  bonk;  American  Exch.  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  71  Mo. 
App.  459,  holding  bank  sending  check  to  drawee  bank  by  mail  for  collection,  n^li- 
gent,  though  within  time,  and  though  drawee  failed  within  time  allowed  for  for- 
warding paper;  Sylvester  t.  Crohan.  138  N.  Y.  497,  34  N.  £.  273,  holding  duty  of 
payee  to  drawer,  with  respect  to  presentation  of  draft,  not  same  as  duty  which 
bank,  in  which  draft  deposited,  owes  depositor;  Irwin  v.  Reeves  Pulley  Oow  20 
Ind.  App.  128,  48  N.  E.  001  (dissenting  opinion),  majority  holding  acc^tanee  of 
draft  for  collection  binds  bank  only  to  exercise  of  reasonable  skill  and  ordinary 
care  in  selection  of  correspondents;  Winchester  Mill.  Co.  v.  Bank  of  Winchester, 

120  Tenn.  239,  18  L.R.A.(N.S.)  447,  111  S.  W.  24S.  holding  a  bank  receiving  a 
check  for  collection  is  negligent  in  sending  it  to  the  drawee  bank  although 
only  bank  in  place  located;  McBride  v.  Illinois  Nat.  Bank,  138  App.  Div.  345. 

121  N.  Y.  Supp.  1041,  holding  that  bank  accepting  negotiable  instrument  for  col- 
lection must  upon  dishonor  take  steps  necessary  to  hold  indorsers;  Finkney  v. 
Kanawha  County  Bank.  68  W.  Va.  268,  32  L.RA.(N.S.)  995.  69  8.  E.  1012,  Ann. 
Cas.  1910  B,  115,  holding  that  action  for  money  had  and  received  lies  against 
collecting  bank  for  amount  of  check  lost  through  such  bank's  negligence. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Sprague,  16  L.  R.  A.  498,  which  holds 
bank  receiving  bill  for  gratuitous  collection  not  liable  for  defaults  of  reputa- 
ble correspondent;  Beal  v.  Somerville,  17  L.  R.  A.  291,  which  holds  no  title  to 
check  passes  by  depositing  for  collection;  State  Bank  v.  Byrne,  21  L.  R.  A.  75S. 
iriiidi  holds  drawee's  acceptance  of  draft  presented  by  eollecting  bank  not  pay- 

■WBt. 

Cited  in  notes  (37  L.  ed.  U.  S.  365)  on  liability  of  bank  for  collections;  (3 
L3.A.(N.S.)  1180)  fm  liability  of  bank  for  taking  check  or  drafts  in  payment 
of  paper  held  for  eollection;  (77  Am.  St.  Rep.  626)  on  duties  of  banks  aetii^ 
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aa  collecting  agents;  (18  L-R-A-IN'-S.)  445)  on  Bending  check  direetly  to 
drawee  bank;  (3  Eng.  Eul.  Cas.  778,  779)  on  liability  of  bank  tor  money  received 
by  correspondent  bank. 

Conflict  of  iKWai  tt^ppllMtfOB  of  eommoB  law.  * 

Cited  in  Nathan  t.  Lee,  152  Ind.  243,  43  L.  R.  A.  826,  62  N.  E.  987,  holding 
neither  principles  of  equity  nor  of  common  law,  aa  expounded  by  supreme  court 
of  another  state,  binding,  in  determining  validity  of  mortgage  executed  by  in- 
solvent corporation  of  that  atate,  upon  real  estate  in  this  state  in  absence  of 
local  statute  controlling  question;  Reid  v.  Albany  County,  128  N.  Y.  370,  28  K. 
E.  367,  holding  running  of  statute  of  limitation  not  affected  by  decision  of  court 
of  last  resort  giving  right  of  action  previously  believed  not  to  e:fist;  Shaw  v. 
Postal  Telcg.  &  Cable  Co.  70  Miss.  693,  56  L.  R.  A.  492,  89  Am.  St.  Rep.  666.  31 
So.  222  (dissenting  opinion)  majority  holding  construction  of  statute  not  com- 
mon-law question,  and  decisions  of  state  statute  binding  upon  courts  of  an- 
other state  in  determining  caM  arising  under  statute;  Tennent  v.  Union  Central 
L.  Ins.  Co.  133  Mo.  App.  353,  112  S.  W.  754,  construing  common  law  of  a 
sister  state  according  to  the  precedents  of  forum;  Coats  v.  Chicago,  R.  I.  &  P.' 
R.  Co.  134  111.  App.  225,  construing  a  statute  of  a  foreign  state  according  to 
the  law  of  the  forum. 

Cited  in  notes  (61  L.  R.  A.  196}  on  conflict  of  laws  as  to  negotiable  paper: 
(63  L.R.A.  524)  on  conflict  of  laws  as  to  carriei's  contracts;  (67  L.R.A.  38)  on 
how  case  determined  when  proper  foreign  law  not  proved;  (6  L.R.A.(N.S.)  213) 
on  conflicting  interpretations  of  common-law  rules  in  different  jurisdictions. 

Disapproved  in  Sykes  v.  Citizens'  Nat.  Bank,  78  Kan.  690,  19  L.R.A.(Nj8.) 
670,  98  Pac.  206,  holding  that  the  negotiability  of  a  note  made  in  Kansas  made 
payable  in  Missouri  ia  to  be  governed  by  law  of  Missouri. 

13  L.  R.  A.  244,  BARNARD  v.  KNOX  COUNTY,  105  Mo.  382,  16  S.  W.  917. 
Knalelpal  Indebtedncwt  eonatltatloul  ItmltatlaBB. 

Cited  in  State  ev  rel  Robinson  v.  Columbia,  111  Mo.  378,  20  S.  W.  0<^  «n* 
joining  town  or  less  thu  10,000  population  from  issuing  waterworks  uid  elec- 
tric light  bonds,  where  annual  levy  exceeded  60  cents  on  the  hundred,  altbongh 
indebtedness  not  equal  to  5  per  cent  of  taxable  property;  Grand  Island  &  N. 
W.  R.  Co.  V.  Baker,  6  Wyo.  384,  34  L.  R.  A.  838,  71  Am.  St.  Rep.  026,  45  Pac. 
494,  holding  judgment  against  county  in  condemnation  proceedings  for  opening 
public  road,  within  constitutional  provision  limiting  annual  taxation  for  county 
revenue;  Wilson  v.  Knox  County,  132  Mo.  398,  34  S.  W.  477,  holding  warrants 
for  indebtedness  incurred  prior  to  Constitution  of  1876,  not  charge  upon  fund  lev- 
fed  within  constitutional  restrictions  for  annual  expenses  of  county;  Eaton 
V.  Minnaugh,  43  Or.  469,  73  I^c  754.  holding  constitutional  limitation  of  coun- 
ty indebtedness  applies  to  debt  for  new  courthouse  authorized  by  legislature: 
State  ex  rel.  Columbia  v.  Wilder,  197  Mo.  9,  94  S.  W.  495,  holding  that  in  con- 
struing constitutional  limitation  of  municipal  indebtedness  all  legal  debts  of 
municipality  are  to  be  included. 

Cited  in  notes  (23  L.R.A.  404,  406;  37  L.R.A.(N.S.)  1095,  1096)  on  what  con- 
stitutes an  "indebtedness"  within  meaning  of  constitutional  and  statutory  re- 
strictions of  municipal  indebtedness;  (44  Am.  St.  Rep.  236)  on  what  is  munici- 
pal indebtedness  within  prohibition  against. 

Distinguished  in  Ewing  v.  Vernon  County,  216  Mo.  688,  116  S.  W.  618,  hold- 
ing that  constitutional  limitation  of  municipal  indebtedness  must  be  set  up 
to  be  a  defense. 

Disapproved  in  Rauch  v.  Chapman,  16  Wash.  584,  36  L.  R.  A.  412,  58  Am.  St. 
Rep.  52,  48  Pac.  863,  holding  liabilities  for  current  cxpenxes  of  county  not  with- 
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in  conitituti<nial  pnnrisitm  limiting  indebtednen  to  5  per  ecot  of  awowed  vml- 


Overraled  in  Lamar  Water  A  BlMino  Light  COw  T.  Lmiutr,  128  Mo.  221, 
32  L.  R.  A.  106,  31  S.  W.  7S6,  Reversing  on  hearing  in  bane  128  Mo.  198,  32 
L.  R.  A.  159,  26  S.  W.  1025,  holding  annual  payment  falling  dne  under  water 
contract  not  vithin  constitutional  provision  limiting  annual  levy  to  60  eents  oa 
hundred  for  all  purposes. 

Vallditr  -with  respect  to  existence  of  funda  when  debt  eontrmcted. 

Cited  in  Mountain  Grove  Bank  v.  Douglas  County,  146  Mo.  SO,  47  S.  W.  944, 
holding  when  sufficient  funds  on  hand  to  pay  warrants  at  time  of  issue,  they  do 
not  become  ill^l  upon  money  being  paid  out  on  warrants  subsequently  issued; 
R^nolds  V.  Norman,  114  Uo.  513,  21  S.  W.  849,  holding  warrant  lawfully  is- 
sued in  payment  of  indebtedness  created  in  one  year  may  be  paid  out  of  reve- 
nues of  subsequent  year;  Kane  v.  School  District,  48  Mo.  App.  414,  holding  school- 
district  warrant  for  which  there  is  uo  money  on  hand,  nor  any  provided  for  in 
fiscal  year  in  which  it  is  issued,  invalid;  State  ex  rel.  Hill  v.  Wabash  R.  Co. 
169  Mo.  576,  70  S.  W.  132,  holding  two-thirds  vote  of  citizens  necessary  to  valid- 
ity of  special  levy  to  pay  warrants  issued  in  excess  of  revenue  for  same  year, 
though  within  revenue  receivable;  State  eof  rel.  Parsons  v.  Winkleman,  96  Mo. 
App.  230,  60  S.  W.  1063,  holding  levee  company  levying  full  amount  of  tax  in 
years  when  work  done  cannot  be  compelled  to  maM  special  levy  to  pay  judgment 
therefor,  because  less  than  full  levy  made  in  other  years;  McAleer  v.  Angell,  19 
R,  I.  690,  36  Atl.  688,  holding  defendant's  plea,  in  action  against  town,  alleging 
contracting  of  liability  after  reaching  debt  limit,  uid  want  of  funds,  not  bad 
for  duplicity. 
Stere  declsl«. 

Cited  in  SedaUa  v.  Donohue.  ISO  Mo.  416,  89  S.  W.  386,  4  A.  A  E.  An&  Gas. 
80,  as  clianging  a  rule  of  |n:operty  relied  upon  on  faith  of  a  prior  case. 

13  L.  R.  A.  248,  DAKIEI;5  v.  NEW  YORK  ft  N.  E.  R.  Oa  164  Mass.  349,  26 

Am.  St.  Rep.  253,  28  N.  E.  283. 
Injnry-  to  treMpauer  on  private  premfaes. 

Cited  in  McGuiness  v.  Butler,  159  Mass.  237,  38  Am.  St.  Rep.  412,  34  N. 
E.  259,  holding  child  trespasser  cannot  recover  for  personal  injury  unless  wan- 
tonly inflicted  by,  or  due  to  recklessly  careless  conduct  of,  owner;  Shea  v.  Gur- 
iiry,  163  Mass.  188,  47  Am.  St.  Rep.  446,  30  N.  E.  006,  holding  owner  of  saw- 
mill owes  DO  duty  to  boy  permitted  to  visit  mill  and  assist  employees,  save  to 
abstain  from  injuring  him  by  active  misconduct;  Grindley  t.  McKechnic,  163 
Mass.  495,  40  N.  E.  764,  holding  owner  and  contractor  maintaining  trench  near 
sidewalk,  during  construction  of  building, ,  not  liable  for  death  of  boy  five  years 
old,  from  falling  therein;  O'leary  v.  Brooks  Elevator  Co.  7  N.  D.  563,  41  L.  R. 
A.  680,  79  N.  W.  919,  holding  child  trospaascr  injured  from  contact  with  ex- 
posed revolving  shaft,  running  elevator  company's  yard,  cannot  recover;  Ryan 

Towar,  128  Mich.  47S.  SS  L.  R.  A.  814,  92  Am.  St.  Rep.  481,  87  N.  W. 
644,  holding  girl  injured  in  attempt  to  rescue  younger  sister  caught  between 
wheel  and  wheel-pit  in  unused  pumphouse,  not  entitled  to  recover  of  owner  of 
premises;  Smith  v.  Jacob  Dold  Packing  Co.  82  Mo.  App.  14,  holding  corporation 
emptying  hot  asliea  on  vaoant  lot  not  liable  for  injuries  to  child  four  years  old, 
burned  by  running  over  ash  pile;  Paolino  v.  MoKendall,  24  R.  L  438,  60  L.  R. 
A.  136,  96  Am.  St.  R^.  736,  63  Atl.  268,  denying  liability  of. owner  burning  rub- 
biih  in  lot  where  children  habitually  rMOrtad,  for  injury  to  five-year-old  child; 
Bite  V.  Wheeling,  4S  W.  Va.  276,  43  L.  R.  A.  1S3,  81  &  fi.  903,  holding  oit«r  wt 
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liable  for  deatli  of  child  from  falling  into  fenced  reservoir;  MeCabe  t.  Axoericaa 
Woolen  Co.  124  Fed.  286,  denying  liability  for  drowning  of  five-year-otd  child  in 
unguardcil  mill  race  passing  through  thiakly  settled  district;  Quigley  v.  Clough, 
173  Mass.  430,  45  L.  R.  A.  602,  73  Am.  St.  Rep.  303,  63  N.  £.  884,  holding 
pedrstrian  on  sidewalk  injured  from  contact  with  barbed-wire  fenoe  maintained 
along  border  of  private  grounds,  cannot  recover  of  owner  of  premises;  Catlett 
V.  St.  Louix,  I.  M.  ft  8.  R.  Co.  67  Ark.  465,  38  Am.  St  Rep.  264,  21  &  W.  1002,  i 
holding  railroad  not  bound  to  keep  lookout  to  prevmi  Ik^b  from  awinging  on 
ladders  of  its  moving  freight  trains;  Jefferson  v.  Birmingham  R.  ft  Electric  Co. 
lis  Ala.  301,  38  L.  R.  A.  450,  67  Am.  St.  Rep.  116,  22  So.  546,  holding  street 
railway  company  operating  dummy  line,  not  liable  for  injury  received  by  tres- 
passing child  from  jumping  on  and  off  cars  while  in  motion;  Barney  v.  Hanni- 
bal &  St.  J.  R.  Co.  126  Mo.  387,  26  L.  R.  A.  851,  28  S.  W.  1069,  holding 
railroad  not  bound  to  keep  watch  to  prevent  child  trespasser  in  its  yards  from 
jumping  on  slowly  moving  cars;  Sullivan  v.  Boston  ft  A.  R.  Co.  156  Mass.  379, 
31  N.  E.  128,  holdii^  ndlroad  not  liable  for  death  of  b<^  killed  by  contact  with 
electric  wire  on  top  of  shed,  whither  he  had  gone  to  recover  ball;  Savannah, 
F.  ft  W.  R.  Co.  v.  Beavers,  113  Oa.  411,  54  L.  R.  A.  320.  39  S.  E.  82,  holding  rail- 
road not  liable  for  drowning  of  child  in  unguarded  excavation  made  for  water 
tank,  and  partially  filled  with  water;  Walsh  v.  Fitchburg  R.  Co.  146  N.  Y.  307, 
27  L.  R.  A.  726,  45  Am.  St.  4^p.  615,  39  N.  E.  1068,  and  Delaware,  L.  ft  W.  R. 
Co.  V.  Reich,  61  N.  J.  L.  638,  41  L.  R.  A.  833,  68  Am.  St.  Rep.  727,  40  AU. 
082,  holding  railroad  not  liable  for  injury  to  child  playing  about  turntable, 
though  situated  near  street,  and  unguarded;  Chicago,  B.  &  Q.  R.  Co.  v.  Krayen- 
bohl,  65  Neb.  900,  69  L.  B.  A.  923,  91  N,  W.  880.  holding  railroad's  lUbility  to 
•child  Injured  while  playing  with  turntable,  question  for  jury;  Duncan  v.  St. 
Louis  ft  S.  F.  R.  Co.  162  Ala.  126.  44  So.  418,  holding  railroad  company  not 
negligent  in  failing  to  discover  a  trespasser  on  track;  West  v.  Poor,  106  Mass. 
185,  11  L.R.A.(N.S.)  937,  124  Am.  St.  Rep.  541,  81  N.  E.  960,  holding  case  of  one 
giving  a  child  a  ride  is  that  of  a  gratuitous  bailee;  Ziegler  v.  Friedman  ft  O.  Iron 
«  Works,  70  Misc.  656,  127  N.  Y.  Supp.  457,  to  tiie  point  that  owner  of  property 
near  street  owes  no  duty  of  active  diligence  to  trespasser  upon  his  property; 
Bottum  T.  Hawks.  84  Vt  879,  36  L.S^(N.S.)  445,  79  Atl.  858.  holding  that 
one  maintaining  opening  into  underground  mill-race  located  near  highway  and 
school  building  is  not  liable  for  deatti  of  ehild  who  falls  into  it,  although  no  bar- 
riers are  about  said  opening. 

Cited  in  footnotes  to  Cleveland,  C.  C.  ft  St  L.  R.  Co.  v.  Tartt,  49  L.  R.  A. 
99,  which  denies  duty  towards  trespassers  on  track  before  discovery;  Becker  v. 
Louisville  ft  N.  R.  Co.  63  L.  R.  A.  268,  which  requires  stopping  to  enaUe  tres- 
passer discovered  on  railroad  bridge  to  escape. 

Cited  in  notes  (14  L.RA.  783;  4  L.R.A.(N.S.)  82)  on  liability  of  railways 
-for  injuries  to  children  trespassing  on  turntable;  (26  Eng.  Rul.  Cas.  112) 
-on  liability  for  injury  to  trespasser  by  dangerous  instrumentalities;  (49  Am. 
St  Rep.  418]  on  negligence  in  dealing  with  children;  (69  L.R.A.  544)  on  care 
due  to  sick,  infirm,  or  helpless  persons,  with  whom  no  contract  relation  Is  sus- 
tained; (19  L.R.A.(K.S.)  110.^,  1112,  1132,  1135)  on  attractive  nuisance. 

IHsapproved  in  Edgington  v.  Burlington,  C.  R.  ft  N.  R.  Co.  110  Iowa,  434, 
67  Ik  R.  A.  570,  00  N.  W.  95,  holding  railroad  liable  for  injury  to  child  under 
eight  years  of  age,  from  playing  with  unfastened  turntable,  maintained  in  un- 
fienoed  lot  near  public  highway. 
TrcapMwer  am  olntvactlOB  Is  klckvntjr. 


Cited  in  Fit^rald  v.  Rodgers,  58  App.  Div.  301,  6S  N.  T.  Supp.  946.  holding 
aewer  contnetw  leaving  windi  used  in  oonaeetion  with  work,  ungnaried  in 
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not  UaUe  for  injniy  to  child  pli^ing  thereon;  Kaunwier  t.  City  Elecbio 
R.  Co.  116  Mich.  311,  40  L.  R.  A.  387,  72  Am.  St.  Rep.  625.  74  N.  W.  481, 
holding  street  car  company  leaving  car  on  track  in  highway,  not  liable  for  injury 
to  child  falling  under  wheels,  while  car  pushed  by  companions;  Gay  v.  Essex 
Electric  Street  R.  Co.  159  Mass.  240,  21  L.  R,  A.  448,  38  Am.  St.  Rep.  415, 
34  N.  E.  180,  holding  street  car  company  leaTing  cars  standing  in  street,  not 
li^e  for  death  of  child  from  playing  with  unfastened  brake. 
Impllea  Invitation. 

Cited  In  Holbrook  t.  Aldrieh,  168  Mass.  17,  36  L.  R.  A.  40S.  60  Am.  St.  Rep. 
364,  46  N.  E.  US,  holding  child  entering  store  with  parent,  to  make  purchase, 
and  injured  from  contact  with  coflFee  grinder,  cannot  recover  damages  from 
storekeeper;  Leavitt  v.  Mudge  Shoe  Co.  69  N.  H.  598,  45  Atl.  658,  holding  person 
going  upon  premises  with  implied  invitation,  not  extending,  however,  to  eleva- 
tor, cannot  recover  for  injuries  resulting  from  use  of  elevator;  Chenery  v. 
Fitchburg  R.  Ca  160  Mass.  214,  22  L.  R.  A.  977,  35  N.  E.  554,  holding  duty  of 
railroad  to  person  crossing  track  by  private  way,  dependent  upon  whether  rea* 
Bonably  prudent  man  would  understand  railroad  by  implicatiim  had  declared 
crossing  public;  Driscoll  v.  Scanlon,  165  Mass.  349,  52  Am.  St.  Rep.  523,  43 
N.  E.  100,  holding  master  not  liable  for  injury  to  child  invited  by  servant  to  ride 
with  him  on  dump  cart,  and  from  which  he  fell;  Thompson  v.  Baltimore  &  O. 
R.  Co.  218  Pa.  461,  19  L.R.A.(N.S.)  1167,  120  Am.  St.  Rep.  897,  67  Atl.  768, 
11  A.  &  E.  Ann.  Cas.  894;  Walker  v.  Potomac,  P.  &  P.  R.  Co.  (Pannill  v. 
Potomac,  F.  4  P.  R.  Co.)  105  Va.  229,  4  L.R.A.{N.8.)  84,  115  Am.  St.  Rep.  871, 
SS  S.  E.  113,  S  A.  &  £.  Ann.  Cas.  862;  Wheeling  ft  L.  E.  R.  Co.  v.  Harvey,  77 
Ohio  St.  244.  10  L.R.A.(N.S.)  1144,  122  Am.  St  Rep.  503,  83  N*.  E.  66,  11  A.  & 
E.  Ann.  Cas.  981, — holding  railroad  company  not  liable  for  injury  to  child  play- 
ing on  a  turntable;  Driscoll  v.  Clark,  32  Mont.  186,  80  Pac.  1,  on  doctrine  of 
turntable  cases;  lamurri  v.  Saginaw  City  Gas  Co.  148  Mich.  S3,  111  N.  W.  884 
(dissenting  opinion),  on  doctrine  of  constructive  invitation  to  children;  New 
York,  C.  ft  H.  R.  R.  Co.  v.  Price,  16  L.R.A.(N.S.)  1105,  86  C.  C.  A,  502,  159  Fed. 
332,  holding  railroad  not  bound  to  fence  tracks  to  keep  children  out;  Foster- 
Herbert  Cut  Stone  Co.  v.  Fugh,  116  Tenn.  699,  4  L.R.A.(N.8.)  809,  112  Am.  St. 
Rep.  881,  91  S.  W.  ISB,  holding  that  owner  of  a  stone  wagon  need  not  tain 
special  precaution  to  avoid  injury  to  a  child  attempting  to  ride  upon  ft; 
Wilmot  T.  McPadden,  79  Conn.  378,  19  L.R.A.(N.8.)  1111,  65  Atl.  157,  holding 
one  tearing  down  building  not  bound  to  anticipate  that  children  will  enter 
premises  and  undermine  chimneys;  OXeary  v.  Michigan  State  Teleph.  Co.  146 
Mich.  253,  109  N.  W.  434  (dissenting  opinion),  on  the  distinction  between  in- 
vitation and  temptation;  Briscoe  v.  Henderson  Lighting  ft  Power  Co.  148  N. 
C.  408,  19  L.RJL(N£.)  1129,  62  S.  £.  600,  holding  mere  maintenance  of  a 
building  with  large  windows  tiirough  which  &n\d  be  seen  machinery  in  motion 
not  to  make  owner  liable  for  injury  to  s  child  falling  into  a  well  of  hot  water 
some  distance  from  building. 

Cited  in  footnote  to  Com.  v.  Joalin,  21  L.  R.  A.  448,  which  holds  leariitg  itreet 
ear  in  street  not  invitation  to  children  to  play  on  same. 

Disapproved  in  Force  v.  Standard  Silk  Co.  160  Fed.  1004,  holding  that  an  em- 
ployer of  children  is  to  take  precautions  against  childish  instincts. 
FiwxlHftte  eaue. 

Cited  in  Murray  v.  Boston  Ice  Co.  180  Mass.  168,  61  N.  E.  1001,  holding  quea- 
tion  of  probable  cause  properly  left  to  jury,  where  person  riding  with  anotbsr 
injured  in  collision. 

Cited  in  footnote  to  Sehreiner  v.  Great  N.  R.  Co.  58  L.  B.  A.  76,  whioh  holds 
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failure  to  build  fence  uot  proximate  cause  of  injury  to  one  pushed  on  ixmtk 
by  cow. 

13  L.  R.  A.  261,  ATTY.  GEN.  v.  ABBOTT,  154  Mass.  323,  28  N.  E.  348. 

Other  suit  rising  out  of  same  facts  in  Abbott  v.  Hills,  158  Mm*.  396,  33 
N.  E.  692. 
OedlcKtlont  act*  PDnafitatlns. 

Cited  in  Bates  v.  Beloit,  103  Wis.  97,  78  N.  W.  1102,  holding  appropriation 
of  land  for  public  use  by  act  evincing  such  intent,  constitutes  dedication  in  paif 
which  becomes  absolute  by  user  or  acceptance;  Conkling  v.  Mackinaw  City,  120 
Mich.  74,  79  N.  W.  6,  holding  designation  of  land  on  plat  as  public  park,  sale  of 
lots  adjoining,  and  subsequent  user,  sufficient  dedication,  without  formal  accept- 
ance; Riley  v.  Buchanan,  116  Ky.  633,  6S  L.  R.  A.  645,  70  S.  W.  587,  holding  ac- 
ceptance of  highway  beneficial  to  public  effected  by  long  continued  user ;  Re  Bart- 
lett,  163  Mass.  614,  40  N.  E.  899,  holding  gift  of  real  and  personal  property 
for  public  park  is  a  good  public  charitable  gift;  Cole  v.  Minnesota  Loan  &  T. 
Co.  17  N.  a  423,  117  N.  VV.  354,  17  A.  &.  E.  Ann.  Caa.  304;  Florida  East  Coaat 
R.  Co.  T.  Worley,  49  Fla.  306,  3S  So.  618, — holding  where  lots  were  sold  with 
reference  to  a  plat  showing  a  parcel  used  for  park  purposes  that  this  is  a  dedi- 
cation; Brewer  v.  Pine  Bluff,  80  Ark.  493,  97  S.  W.  1034,  holding  that  where 
owner  sells  lots  according  to  a  plat  showing  street  that  dedication  of  street  ie 
irrevocable;  Northport  Wesleyan  Grove  Campineetin^  Asso.  v.  Andrews,  104  Me. 
348,  iO  LJLA.(N.S.)  978,  71  Atl.  1027.  holding  where  a  dedication  to  public 
has  been  made  and  public  has  used  it  for  purpose  dedicated  owner  is  estopped 
to  revoke  it;  Cassidy  v.  Sullivan,  75  Neb.  849,  106  K.  W.  1027,  holding  an 
acceptance  of  a  dedication  by  general  public  sufficient;  Atty.  Gen.  v.  Ellis,  J98 
Mass.  98,  15  L.R.A.(N.S.)  1123,  84  N.  E.  430,  sustaining  power  of  state  to  secure 
title  to  private  property  by  adverse  posseBsion. 

Cited  in  footnote  to  Archer  v.  Salinas  City,  16  L.  R.  A.  145,  which  holds  dedi- 
cation for  park  effected  by  recording  map  with  spaces  marked  thereon. 
Protection  of  rlskta  and«r  dedication. 

Cited  in  Prince  v.  Crocker,  166  Mass.  363,  32  L.  R.  A.  613,  44  N.  E.  446, 
holding  taxpayer  cannot  assert  tiplit  to  continue  use  of  property  as  public  park, 
or  to  have  conipcn»ation  paid  for  surrender  of  use,  against  combined  acts  of  leg- 
islature and  public  authorizing  surrender;  Atty.  Gen.  v.  Williams,  174  Mass.  484, 
47 -L.  R.  A.  319,  55  K.  £.  77,  holdiog  information  in  equity  to  restrain  erection 
of  public  building,  contrary  to  statute  limiting  height  of  buildings  on  public 
square,  may  be  maintained  by  attorney  general;  Re  Certain  Land,  119  Fed.  454, 
holding  municipality  may  contest  taking  of  public  park  for  poatoflice ;  Atty.  Gen. 
V.  Vineyard  Grove  Co.  181  Mass.  509,  64  N.  E.  75,  holding  dedication  of  shore 
lands  for  purpose  of  view  may  be  enforced  against  building  interfering  with  view: 
ilamlin  ex  rel.  Maine  Baptist  -Missionary  Convention  v.  Property  in  Webster, 
106  Me.  134,  76  Atl.  163,  holding  that  owner  of  fee  of  land  dedicated  to  pious 
use  cannot  be  deprived  of  fee  itself  unless  by  eminent  domain  or  other  due 
prooess  of  law.  / 

Cited  in  notes  (14  L.R.A.(>'.S.)  1068)  on  effect  of  convqranee  of  lots  laid 
down  .4}n  plats,  to  prevent  change  in  use  or  form;  (16  L.R.A.(N.S.)  1075)  on 
precedence  as  between  conveyance  for  nominal  or  inadequate  consideration  and 
senior  unrecorded  conveyance. 
Appparnnce  tor  the  commonneaKh. 

Cited  in  McQuesten  v.  Atty.  G(>n.  187  Mass.  186,  72  N.  £.  965,  holding  that  an 
attorney  general  could  authorize  an  attorney  at  law  not  an  assistant  to  take  an 
appeal  in  behalf  of  the  commonwealth. 
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13  L.  B.  A.  £65.  WATUFPA  RESERVOIR  CO.  T.  FALL  BJVER,  154  Blus.  305. 

28  N.  E.  257. 
Blshta  in  KTmmt  ponda.  * 

Cited  in  CoDCord  Ufg.  Co.  t.  Robertaoo.  66  N.  H.  24.  18  L.  R.  A.  602,  26  Atl. 
71S,  holding  ronoval  of  limited  qnuittl^  of  ice  from  large  poDd  not  unreasonable 
urn  of  which  governmental  grantee  of  land  on  Btream  flowing  from  pond  can  com- 
plain; Percy  Summer  Club  v.  Astle,  145  Fed.  58;  Percy  Summer  Club  v.  Astle, 
90  C.  C.  A.  527,  163  Fed.  6, — holding  that  public  has  right  to  fish  in  lakea  and 
ponds;  Conant  v.  Jordan,  107  Me.  233.  31  L.R.A.(>.'.S.)  437,  77  Atl.  938,  holding 
that  right  to  free  fiBhing  and  fowling  on  ponds  of  more  than  ten  acres  in  «cten^ 
has  always  belonged  to  public. 

Cited  in  footnote  to  Auburn  v.  Union  Waterpower  Co.  38  L.  R.  A.  188,  which 
holds  taking  one-fifteenth  water  supply  of  great  pond  for  city  not  unreasonable 
as  to  owners  of  mill  priviU^. 

Cited  in  note  (50  L.  R.  A.  746)  on  str.te  and  Federal  ownership  of  waters. 
Amendment  of  plendlnv* 

Cited  in  Merrill  v.  Beckwitb,  168  Mass.  76,  46  N.  E.  400,  holding  bill  in  equity 
after  entry  on  docket  of  "bill  dismisBed,"  but  before  formal  decree,  may  be 
amended  to  complaint  for  damages. 
PreseripClve  rlshta* 

Cited  in  Atty.  Gen.  t.  ElUs,  1B8  Mass.  B8,  16  LJLA.(N.S.)  1123.  84  N.  E. 
430,  holding  twenty  years'  possession  1^  lessee  of  adverse  claimant  sufficient. 

13  L.  R.  A.  258,  POWERS  v.  MANNING,  164  Mass.  370,  28  N.  E.  290. 
Attorney*  (  withdrawal  from  rait. 

Cited  in  Thompson  v.  Dickinson,  159  Mass.  213.  34  N.  E.  262,  holding  evid«ice/ 
that  attorneys  withdrew  from  cause  after  notice,  and  that  they  understood  client 
to  consent  to  It,  does  not  show  withdrawal  wrongful  or  without  justification. 

13  L.  R.  A.  262,  BENSON  v.  GRAY,  154  Haas.  301,  28  N.  E.  276. 
Cnatom  to  vary-  written  contract. 

Cited  in  Menage  v.  Rosenthal,  175  Maas.  361,  56  N.  E.  579,  holding  under  con- 
tract for  services  of  salesman  to  be  rendered  in  "New  England,"  not  admissible 
to  show  custom  to  render  part  of  service  in  New  York;  People's  Ice  Co.  v.  Em- 
ployers' Liability  Assur.  Corp.  161  Mass.  125,  36  N.  E.  764>  holding  custom 
iee  dealers  to  erect  own  iee  houses,  not  sufficient  to  bring  injuries  frbm  fall 
of  iee  house  in  course  of  construction  witiiin  conditions  of  employer's  liability 
p(^<7  insuring  injuries  to  emplt^^ees  occupied  in  "all  operations  connected  with 
business  of  ice  dealers;"  Louisville-Cincinnati  Packet  Co.  v.  Rogers,  20  Ind. 
App.  599,  49  N.  E.  070,  holding  bill  of  lading  for  shipment  on  particular  boat 
named,  cannot  be  varied  by  proof  of  usage  to  ship  by  lirst  boat  leaving  port; 
Boruuweski  v.  Middlesex  Mut.  Assur.  Co.  186  Mass.  593,  72  N.  E.  250,  holding 
evidence  of  a  custom  not  admissible  to  change  the  plain  terms  of  a  contract; 
Shute  V.  Bills,  191  Mass.  438,  7  L.R.A.(N£.)  967,  114  Am.  St.  Rep.  631,  78  N. 
E.  96,  refusing  to  allow  evidence  to  show  a  custom  tor  property  owners  to  retain 
control  of  outside  portions  of  property;  De  Friest  v.  Bradley,  192  Mass.  353,  78 
N.  E.  467,  holding  parol  evidence  not  admissible  to  show  a  condition  to  a  spe- 
eifieatly  stated  covenant  of  a  lease. 
Cnx-rlerai  llmbUltr  tor  Injnrr  to  trelgrht. 

Citad  in  footnotes  to  Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  56  L.  R.  A.  289, 
which  holds  carrier  liaMe  for  failure  to  properly  provide  far  Uva  stock  know- 
ingly taken  without  caretaker;  Betts  v.  Chicago.  R.  L  &  P.  IL  Co.  26  L.  R.  A. 
L.R.A.  Au.  Vol.  II.— 62. 
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248,  which  holds  carrier  liable  for  InjurieB  to  lire  stoftk  breaking  <^  alata; 
Illinois  C.  R.  Co.  t.  Harris,  48  L.  R.  A.  175,  which  holds  carrier  liable  for  com- 
munication  of  Texas  fever  by  infeeted  cars  to  cattle  transported. 

Cited  in  notes  (37  L.  ed.  U.  8.  296)  on  duty  and  liability  u  carrier  of  lire- 
stock;  (63  Am.  St.  Bep.  659)  on  nspeetlTe  dutiei  of  carrian  and  ahippen  of 
livestock. 

,  13  L.  R.  A.  263.  BADENFELD  t.  HASSACHUSBTTS  MUX.  ACCI.  A8S0.  1&4 
Mass.  77,  27  N.  E.  769. 
Aarreenienta  to  AFbttnite. 

Cited  in  Smith -v.  Preferred  Masonic  Mut.  Acei.  Asbo.  51  Fed.  522,  holding  ac- 
tion on  benefit  certificate  not  abated,  because  of  stipulation  for  arbitration  of  any 
claim  thereunder;  Prudent  Patricians  of  Pompeii  v.  Marr,  20  App.  D.  C.  375, 
holding  policy  prohibiting  procecdinga  for  collection,  except  "through  regnlar 
channels  of  the  order,"  does  not  preclude  assured  from  having  rccourae  to  courta; 
Lewis  r.  Brotherhood  Aeci.  Co.  394  Mass.  6,  17  LJtJl.(N.S.)  716,  79  N.  E.  802, 
holding  an  agreement  to  abide  by  on  arbitration  invalid;  Hartford  F.  Ina.  Co. 
r.  Bourbon  County,  IIS  Ky:  117,  72  8.  W.  739,  holding  that  one  cannot  contract 
not  to  try  his  ca'-:j  before  the  courts;  Nolan  v.  Ocean  Acci.  &  Guarantee  Corp. 
5  Ont.  L.  Rep.  549,  on  invalidity  of  unlimited  agreements  to  arbitrate  and 
be  concluded  thereby. 

Cited  in  footnotes  to  Brock  v.  Dwelling  House  Ins.  Co.  26  L.  R.  A.  623,  which 
denies  right  of  insurer  uniting  in  appointment  of  appraisers  to  claim  appoint- 
ment premature;  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  SO  L.  B.  A.  555,  which 
holds  appraisal  of  loss  not  required  1^  policy  unless  demand  jnade  1^  insurer. 

Cited  in  note  (15  L.R.A.(N.S.)  1066)  on  arbitration  as  condition  precedent 
to  action  on  insurance  policy. 
Conatructlon  ot  Inanrance  policy. 

Cited  in  Traders'  Ins.  Co.  v.  Dobbins,  114  Tenn.  233,  86  S.  W.  3S3,  holding  a 
policy  of  ineurance  construed  most  strongly  against  insurer. 

Cited  in  footnote  to  Jamagin  v.  Travelera'  Protective  Asso.  68  L.R.A.  499, 
which  holds  tiiat  failure  of  police  officers  to  protect  insured  while  in  their 
charge  from  assaults  by  other  persons  will  not  take  his  killing  out  of  pro- 
vision  against  recovery  in  case  of  death  from  intentional  injuries. 
InaarBBoei  a.ToIdance  of  poller  mlarepreaentatlon. 

Cited  in  footnotes  to  Globe  Mut.  L.  Ina.  Abso.  v.  Wagner,  52  L.  R.  A.  649,  which 
holds  policy  not  avoided  by  false  statement  that  none  of  applicant's  brothers 
dead;  White  v.  Providence  Sar.  Life  Assur.  Soe.  27  L.  R.  A.  308,  whidi  holds 
technical  warranties  as  well  as  Tepresentationii  included  in  provision  against 
misrepresentaUons  material. 
Deatli  or  Injary  br  occidental  ihmiu. 

Cited  in  Noyes  v.  Commercial  Travellers'  Eastern  Acel.  Asso.  190  Mass.  188,  76 
N.  E.  665,  holding  it  an  accident  where  the  foot  of  one  about  to  take  a  car  gave 
away  allowing  him  to  fall  and  be  injured. 

Cited  in  footnotes  to  Fidelity  &  C.  Co.  v.  Lowenstein,  46  L.  R.  A.  46(^  which 
holds  death  accidentally  inhaling  gaa  while  aaleep  omrered  1^  aooideiit  pdi(7; 
American  Acei.  Co.  v.  Reigart,  21  L.  R.  A.  6S1,  which  ludda  death  by  choking  on 
food  covered  by  accident  policy;  Dailey  v.  Preferred  Ifasonic  Mut.  AccL  Aawk 
26  L.  R.  A.  171,  which  holds  risk  of  getting  on  -ud  off  moving  train  bj^  pas- 
senger conductor  covered  by  accident  polity. 


Distinguished  in  Garoelon  v.  Commercial  Travellers  Eastern  AeoL  Asaow  195 
Msss.  537,  10  LJt.A.(K£.)  063,  81  N.  E.  201,  holding  negligence  of  plaintiff  In 
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boarding  *  moving  train  to  bar  a  recovery  wben  politqr  rtipuUted  agaiiiKt  in- 

jory  from  plaintiff's  own  negligence. 

Barden  of  iwoof  mm  to  «xeeyteA  caiwea  of  death. 

Cited  fn  Jones  t.  United  States  Hut.  Acci.  Asso.  92  Iowa,  669,  61  N.  W.  485, 
holding  breach  of  conditions  limiting  insurance  is  matter  of  defense,  which  in- 
surer inust  prove;  Keene  v.  New  England  Mut.  Acct.  Aeso.  161  Mass.  150,  30 
N.  E.  891,  holding  burden  on  insurer  to  show  death  was  from  voluntary  exposure 
to  unnecessary  danger,  or  to  want  of  due  diligence;  Anthony  v.  Mercantile  Mut. 
Acci.  Asao.  162  Mass.  357,  26  Ii.  R.  A.  407,  footnote  p.  306,  44  Am.  St.  Sep. 
367,  38  N.  E.  073,  holding  burden  on  insurer  to  show  injury  to  insured  re- 
sulted from  causes  specified  in  policy  as  not  within  insurance;  Meadows  t.  Pacifle 
Mut.  L.  Ins.  Co.  120  Mo.  92,  60  Am.  St.  Rep.  427,  31  S.  W.  678,  holdii«  where 
plaintiff  shows  body  of  insured  found  mangled  on  railroad  track,  but  not  cause 
of  accident,  burden  is  on  insurer  to  show  death  result  of  breach  of  caaditiims 
of  policy;  Canadian  R.  Acci.  Ins.  Co.  v.  McNevin,  32  Can.  S.  C.  198,  holding  bur- 
den on  insurance  company  to  prove  facts  which  relieve  company  from  liability; 
Jamison  v.  Continental  Casualty  Co.  104  Mo.  App.  314,  78  S.  W.  S12,  holding 
that  burden  was  on  defendant  to  show  that  insured  met  death  in  way  that 
would  bring  into  operation  minimum  indemnity  clause  where  audt  was  defenss 
on  accident  policy. 

Cited  in  notes  (33  L.R.A.(1I.S.)  1214)  on  burden  of  proof  as  to  contributory 
negligcn(«;  (4  L.R.A.(N.S.)  638)  on  duty  of  insured  to  negative  death  or  acci- 
dent from  excepted  cause;  (60  Am.  St.  Rep.  442)  on  evidence  of  cause  of  death 

of  insured. 

Distinguished  in  Cames  v.  Iowa  State  Traveling  Men's  Asso.  106  Iowa,  286, 
68  Am.  St.  Rep.  306,  76  N.  W.  683,  holding  burden  on  plaintiff  to  show  death 
resulted  from  accidratal  cause,  and  if  evidence  in  equipoise  as  to  such  fact, 
plaintiff  must  iaSL 
•  TolwKtarr  mxpmmnn  to  wayteae— ay  dimmer. 

Cited  in  JEtam.  L.  Ins.  Co.  Hides,  £3  TMc  Civ.  App.  79.  S6  S.  W.  87,  holdii^ 
voluntary  over-exertion  and  exposure  by  assured  will  not  defeat  recovery  on  pol- 
icy, unless  proximate  cause  of  accident;  Whalen  v.  Peerless  Casualty  Co.  75 
N.  H.  299,  139  Am.  St.  Rep.  685,  73  Atl.  642,  holding  that  "voluntary  expoBun;** 
in  conscious  or  intentional  exposure  to  icnown  rislc  and  not  one  which  is  mere- 
ly inadvertent  or  accidental. 

Cited  in  footnotes  to  Follis  v.  United  SUtes  Mut  Acci.  Asso.  28  L.  R.  A.  7S, 
which  holds  attempt  to  eross  bridge  on  ties  voluntary  exposure  to  doi^erf 
Sbevlin  v.  American  Mut.  AeeL  Asso.  36  L.  R.  A.  52,  which  holds  jumping  in 
dorlc  fran  moving  fre^t  train  exposure  to  unnecessary  danger. 

Cited  in  notes  (40  L.R.A.  444)  on  voluntai;  exposure  to  unnecessary  danger 
within  meaning  of  insurance  policy;  (139  Am.  St.  Rep.  713)  on  voluntary  ex- 
posure of  insured  to  danger;  (10  L.R.A.(N.S.)  959)  on  boarding  or  alighting 
from  moving  train  as  within  provision  of  accident  policy  aa  to  exposure  to 
danger. 

Pccemvtloae  mm  to  «mumm  of  death. 

Cited  in  Meadows  t.  Pacifle  Mnt.  L.  Ins.  Co.  129  Mo.  04.  60  Am.  St.  Rep.  427* 

SI  S.  W.  676.  holding  presumption  that  assured  was  exercising  ordinary  care  at 
time  of  accident,  not  overcome  by  fact  that  body  was  found  mangled  on  rail- 
road track. 

■laach  of  ooadltloa  sahaoqaeat. 

Cited  in  Westfldd  Ogar  Co.  t.  Insurance  Co.  of  N.  A.  169  Mass.  885,  47  N. 
S.  1026.  holdii^  breach  of  enidition  snhsequent  not  defense  where  insurer,  after 
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receipt  of  proofs  of  lou,  admitted  liabiltfy,  Mve  m  to  good*  not  eorend  piA* 


IS  L.  R.  A.  207,  EQUITABLE  ACCI.  INS.  00.  T.  OSBOBN,  90  Ala.  201»  9 
So.  869. 

Oremiled  in  Louisrille  &  N.  R.  Cn     TramiDell,  93  Ala.  SSS.  9  So.  870,  hdd- 
btg  pleas  alleging  alli^tions  of  complaint  are  untrue,  or  doiying  each  and 
every  allegation  contained  therein,  equivalent  to  general  issue. 
Conatrvetlon  of  oondltflon*  In  an  iuMranoe  poller. 

Cited  in  Tlwinson  t.  United  States  Fidelity  &  G.  Co.  44  Wash.  391,  87  Pae. 
486;  Padflo  Union  Club  t.  Cmnmercial  Union  Aseur.  Co.  12  Cal.  App.  513,  107 
Fae.  728, — holding  excepti<nu  in  a  policy  are  construed  most  strongly  against  the 
insured;  Starr  v.  .^a  L.  Ins.  Co.  41  Wash.  204.  4  L.R.A.(N.S.)  841,  83  Pae.  113. 
holding  that  a  provision  that  an  accident  policy  does  not  oorer  being  on  any 
railway  right  of  way  means  on  the  track. 

Cited  in  note  (8  L.Kj^.(N.S.)  971)  on  restriction  of  insurer*!  liabtlity  where 
injuries  received  on  "roadbed"  of  railway. 

lunrnneoi  TOlnntarr  expoanro  to  ■nneeeMarr  dnnscr* 

Cited  in  DeLoy  v.  Travelers  Ins.  Co.  171  Fa.  II,  60  Am.  St  Rep.  787,  32  Atl. 
1108,  holding  "voluntary  exposure"  to  unnecessary  danger  means  intentional 
exposure;  Employers'  Liability  Assur.  Corp.  v.  Anderson,  S  Kan.  App.  26,  47 
Fac.  331,  holding  to  avoid  policy  there  must  be  unnecessary  risk  to  known  danger, 
which  of  itself  is  actual  cause  of  death  or  injury;  Comwell  v.  Fraternal  Acci. 
Aaso.  6  N.  D.  204,  40  L.  R.  A.  440,  69  N.  W.  191,  holding  attempt  to  scale  bluff, 
with  loaded  gun  in  hand  while  hunting,  not  voluntary  exposure  to  unnecessary 
danger;  Hess  t.  Preferred  Masonic  Mut.  Acci.  Aaso.  112  Mich.  207,  40  L.  R.  A. 
451,  70  N.  W.  460,  holding  bank  cashier  going  into  planing  mill,  where  he 
stumbled  and  fell  against  busz-saw,  not  voluntary  exposure;  Fidelity  &,  C.  Co. 
V.  Chambers,  03  Va.  144,  40  L.  R.  A.  436,  24  S.  E.  896,  holding  not  voluntary 
exposure  to  sit  talking  on  railroad  track  and  when  warned  of  approaching  train 
to  attcinpt  to  recover  valine  from  front  of  train;  Jones  v.  United  States  Mut. 
Acci.  Asso.  92  Iowa,  007,  61  N.  W.  4S.1,  holding  to  bring  case  within  exception, 
act  resulting  in  death  must  be  not  only  unneeetssary,  but  such  as  reasonable  and 
ordinary  inuilcnce  would  pronounce  dangerous;  Smith  v.  Mtna  L.  Ins.  Co.  115 
Iowa,  220,  56  L.  R.  A.  274,  91  Am.  St.  Rep.  153,  88  N.  W.  368,  holding,  where 
assured,  killed  by  stepping  or  falling  from  steps  of  moving  train,  test  is  whether 
oiisurpd  appreciated  he  was  hazarding  life  or  limb;  Payne  v.  Fraternal  Acci. 
Asso.  119  Iowa,  346,  93  N.  W.  361,  holding  "voluntary  exposure  to  unnecessary 
danger"  or  person  injured  while  crossing  track,  question  for  jury;  Jamison  v. 
Continental  Casualty  Co.  104  Mo.  App,  314,  78  S.  W.  812,  on  what  constitutes 
voluntary  exposure  to  danger;  Diddle  v.  Continental  Casualty  Co.  65  W.  Va. 
174,  22  L.K.A.(N.S.)  786,  63  S.  E.  962,  holding  inadvertent  exposure  is  not  volnn- 
tary  exposure;  Bateman  v.  Travelers  Ins.  Co.  110  Mo.  App.  452,  85  S.  W.  ISS. 
holding  a  voluntary  exposure  covenant  clause  does  not  cover  every  act  of  negli- 
gence; Wlialen  v.  Peerless  Casualty  Co.  76  K.  H.  209,  139  Am.  St.  Rep.  695,  73 
Atl.  042,  holding  that  "voluntary  evposure"  is  conscious  or  intentional  exposure 
to  known  risk,  and  not  one  which  is  merely  inadvertent  or  accidental. 

Cited  in  notes  (13  L.  R.  A.  263)  on  voluntary  exposure  to  unneoetaaiy  riaka; 
(40  L.  R.  A.  432)  on  voluntary  exposure  to  mnteoossary  danger  within  meaning 
of  accident  insurance  policy;  (139  Am.  St.  Rep.  700,  704,  706)  on  voluntary 
exposure  of  insured  to  duiger. 
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Aeeld«Btal  death. 

Cited  in  Collins  v.  Fidelity  ft  C.  Co.  63  Mo.  App.  256,  liolding  death  from  pistol 
shot  fired  by  another  to  be  from  accidental  means ;  Berliner  v.  Travelers'  Ins.  Co. 
121  Cal.  461,  41  L.  R.  A.  468,  66  Am.  St.  Rep.  49,  53  Pac.  918,  holding  death  ot 
passenger  while  temporarily  riding  up<m  locomotiTe,  not  within  exception  in  acci- 
deit  policy,  of  death  from  being  on  eonve^nce  not  provided  for  transportation  of 
passengers;  SulltTan  v.  Modem  Brotherhood,  167  Mich.  534,  —  L.R.A.<M.S.) 
— ,  133  N.  W.  486,  holding  that  insurer  against  accident  is  liable,  where  death 
or  injury  is  caused  by  disease  not  resulting  from  any  bodily  infirmity  or  disease 
•xisting  at  time  of  accident  hut  which  diseaae  is  itself  caused  by  accident. 

Cited  in  note  (30  L.  R.  A.  213}  on  what  constitutes  an  accident  within  mean- 
ing of  an  accident  Insurance  policy. 

13  L.  R.  A.  270,  STEVENS  v.  LUDLUM,  46  Minn.  160,  24  Am.  St.  R^.  210,  48  N. 

W.  771. 
Batovpel  In  pmta. 

Cited  in  Myers  v.  ^ars,  09  Ala.  487,  12  So.  430,  holding  person  representing 
be  holds  funds  subject^to  adjudieatirai  of  conflicting  claims  by  courts,  estopped 
to  deny  in  action  to  settle  claims,  that  he  holds  money;  Barchent  t.  Selleck,  89 
Minn.  516,  95  N.  W.  455,  holding  vendee  under  land  contract,  knowing  of  in- 
tended purchase  from  owner,  and  surrendering  possession  to  purchaser,  estopped 
to  assert  claim;  Fergestod  v.  Gjertsen,  46  Minn.  371,  49  N.  W.  127,  holding  agree- 
ment of  subcontractor  with  owner  as  condition  to  permission  to  erect  dwelling, 
(hat  cost  should  not  exceed  stated  sum,  not  estopped  against  claim  for  greater 
■um;  Christian  v.  Michigan  Debenture  Co.  134  Mich.  178,  96  N.  W.  22;  Thomp- 
■on  T.  Borg,  SO  Minn.  213,  95  N.  W.  896,— holding  it  not  necessary  that  there  be 
aa  actual  intent  to  mislead  or  deceive;  Weidemann  v.  Springfield  Breweries  Co. 
78  Conn.  664,  63  Atl.  162;  Pleasant  Hill  Light,  Power  &  Water  Co.  130  Mo.  App. 
492,  109  S.  W.  1061, — holding  it  cannot  be  based  on  statements  made  to  third 
parties  which  are  not  intended  to  be  communicated  to  party  claiming  benefit 
therefor;  Dallett  v.  Ogden,  11  Del.  Co.  Rep.  423,  20  Pa.  Dist.  R.  850,  holding 
that  one  who  holds  himself  out  as  partner,  on  faith  of  which  others  give  credit 
to  firm,  will  be  held  liable  to  equitable  estoppel  for  firm  debts. 

Distinguished  in  Irish -American  Bank  v.  Ludlum,  40  Minn.  348,  SI  N.  W.  1046, 
holding  merchant  not  estopped  by  statement  to  commercial  ageni^  as  to  one  not 
patron,  and  having  no  right  to  rely  and  act  thereon. 
Fraud  I  repifeaentatlons  to  eommerelal  Bsencr. 

Cited  in  P.  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  415,  75  N.  W.  316,  holding  patron 
of  commercial  agency  selling  goods  to  merchant  in  reliance  upon  false  representa- 
tions made  to  agency  as  to  business  responsibili^,  entitled  to  rescind;  Davis 
V.  Louisville  Trust  Co-  30  L.R.A.(N.S.)  1016,  104  C.  C.  A.  24,  181  Fed.  15,  hold- 
ing that  person  purchasing  treissury  stock  of  corporation  on  strength  of  state- 
ments made  by  corporation  to  mercantile  agency,  may  rescind  if  statements  are 
false. 

Cited  in  note  (14  L.  R.  A.  284)  on  fraud  in  obtaining  credit. 

Distinguished  in  Kilpatridc-Koch  Dry  Goods  Co.  v.  McPheely,  37  Neb.  803,  56 
N.  W.  380,  holding  merchant's  statement  of  liabilities  to  bank,  though  false,  not 
fraud  constituting  ground  for  attachment,  in  favor  of  person  selling  him  goods 
on  faith  of  statement. 
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18  L.  R.  A.  272,  HEILIGMANN  v.  BOSE,  81  Tex.  222.  26  Am.  St  Rep.  804.  16  O. 

W.  931. 

Bvldencei  proof  of  tortlonji  Kcts. 

Cited  in  Rider  v.  Hunt,  6  Tex.  Civ.  App.  241,  26  S.  W.  314;  Qronrud  v.  Rea.  24 
Tex.  Civ.  App.  300,  59  S.  W.  841,  holding  fraud  11U17  be  presumed  from  facts  and 
circumstanoes  proved;  Elliott  t.  Ferguson,  37  Tex.  Civ.  App.  49,  83  S.  W.  60, 
holding  a  criminal  met  may  be  proved  in  a  eivil  ease  only  by  clear  and  sati»- 
faetory  proof;  Cox  v.  Thompson,  37  Tex.  CiT.  App.  609,  85  B.  W.  34,  holding  a 
preponderenee  ol  evidmce  sufficient  tn  dvll  cam  to  prove  criminal  act. 
Proof  of  damaKC. 

Cited  in  Hodges  v.  Causey,  77  Miss.  358,  48  L.  R.  A.  96,  78  Am.  St.  Rep.  526, 
26  So.  046,  holding  in  trespass  for  killing  dog,  U  it  has  no  maricet  value,  plain- 
tiff  may  prove  special  pecuniary  valne  to  himself;  Gulf,  0.  &  S.  F.  R.  Oo.  w. 
Vaneil,  2  Tex.  Civ.  App.  428,  21  S.  W.  803,  holding  in  aetion  against  carrier  for 
loss  of  trunk,  plaintiff  may  testify  to  nine  of  on  ai  property  while  deprived  ml 
it. 

iBatraetlona  mm  to  damaaree. 

Cited  in  Yacoo  A  H.  Valley  B.  Co.  v.  WiUiams,  87  Miss.  359,  39  So.  480, 
holding  that  instruction  to  allow  what  damages  the  jury  "see  fit"  10  an  action 
for  assault  to  be  proper;  Weetem  U.  Tel^.  Co.  v.  Hamilton,  36  Tex.  Civ.  App. 
304,  81  S.  W.  1062,  holding  same  where  jury  were  instructed  to  allow  such 
damages  as  would  "ccnnpensate"  for  mental  suffering. 
Rlvlkt  of  property  In  dove* 

CiCed  in  Salley  v.  Manchester  A  A.  R.  Co.  54  8.  C.  485,  71  Am.  St.  Rep.  810,  32 
S.  E.  526,  holding  action  will  lie  for  damages  from  n^ligent  killing  of  dog. 

Cited  in  notes  (40  L.  R.  A.  510)  on  property  right  in  dogs;  (IS  L.  R.  A.  249) 
on  right  to  kill  dogs;  (67  Am.  St.  Rep.  292)  on  property  in  dogs  and  remedies 
for  its  enforcement;  (9  Eng.  Rnl.  Cas.  687)  on  property  rights  in,  and  liability 
for,  injuries  by  dogs. 
Forai  of  vordlot. 

Cited  in  Trimble  v.  Borroughs,  41  Tex.  Civ.  App.  669,  96  S.  W.  814,  holding 
that  a  verdict  need  not  itemize  damages. 

13  L.  B.  A.  276,  ADAMS  v.  ADAMS,  164  Mass.  290,  88  N.  E.  260. 
Wlllai  eOBstraetloB. 

Cited  in  Hayden  t.  Barrett,  172  Mass.  474,  70  Am.  St.  Bep.  296,  62  H.  E.  630, 
holding  illegitimate  son  within  meaning  of  will  making  bequest  to  "heirs  by  blood" 
of  hia  mother;  Brandeia  v.  Atkins,  204  Mass.  476,  26  L.R.A.(N.S.)  231,  90  N. 
E.  861,  holding  that  the  meaning  of  the  term  "heirs  at  law"  in  an  agreement  com- 
promising a  will  is  to  be  determined  by  the  laws  of  the  state  where  compro- 
mise is  made. 

Cited  in  notes  (25  Eng.  Rul.  Cas.  531)  on  right  of  Illegitimate  child  to  take 
under  l^^y  of  children;  (2  Brit.  Rul.  Cas.  663)  on  law  governing  ascertain- 
ment of  members  of  clan  taking  under  will;  (2  L.R.A.(N.S.)  458)  on  conflict 
of  laws  as  to  wills. 

Baotards)  SniMeqnent  marrlaac  of  parents. 

Cited  in  Fowler  v.  Fowler,  131  N.  C.  172,  69  L.  R.  A.  319,  footnote,  p.  318,  42  S. 
E.  663,  holding  bastard  child  made  l^itimata,  under  laws  of  domtcil,  by  subse- 
quent marriage  of  parents,  legitimacy  follows  him  to  another  state  having  differ- 
ent law;  Olmsted  v.  Olmsted,  190  N.  Y.  466,  128  Am.  St.  Rep.  686.  83  K.  E.  669, 
holding  a  aubeequent  illegiU  marriage  of  father  to  mother  of  his  ill^tUnate 
child  not  to  render  child  Intimate. 
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Cited  in  footnote  to  Ives  v.  McNicoU,  43  L.  R.  A.  772,  which  holds  ill^timata 
ehild  Ic^tiDiated  by  parmt's  subsequent  marriage  and  adcnowledgnientr  although 
mother  married  woman  when  child  begotten. 

Cited  in  Tucker  t.  Ftok.  164  Mass.  677,  28  N.  K  1051,  holding  decree  of  adop- 
tion not  binding  upon  heirs  attacking  same  for  fraud,  when  not  parties  to  proceed- 
ing, nor  having  any  notice  thereof. 
Effect  ot  Jnda-meiit  In  foreiv*  state. 

Cited  in  Taft  t.  Com.  158  Mass.  651,  33  K.  S.  1046,  holding  tribunal  cannot 
establish  its  own  jurisdiction  hy  adjudicating  it  to  exist;  Andrews  t.  Andrews, 
170  Mass.  04,  57  N.  E.  333,  holding  decree  of  divorce  void,  where  parties  not  domi-. 
died  in  fact  in  state  where  rendered,  although  court  rendering  decree  found  to. 
contrary;  VanAIatre  v.  Sankey,  148  III.  654,  23  L.  R.  A.  671,  36  N.  E.  628,  holding 
decree  of  adoption  by  court  of  another  state,  having  jurisdiction  of  parties  and 
subject-matter,  binding,  unless  attacked  for  fraud;  Clark  v.  Clark,  191  Maaa. 
132,  77  N.  E.  702,  holding  that  where  one  state  has  complete  jurisdiction  of  one 
of  parties  it  may  determine  status  of  marriage. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L  R.  A.  646,  which  holds  divorce  on  sub- 
stituted service  in  other  state  where  complainant  domiciled  entitled  to  recognition 
1^  interstate  comity ;  Trowbridge  v.  Spinning,  54  L.  B.  A.  204,  which  holds  judg- 
ment  for  alimony,  though  subject  to  alteration,  final  for  enforcement  in  othw 
state;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds  foreign  decree  for  ali- 
mony after  defendant's  appearance  entitled  to  full  faith  and  credit;  Williams  v. 
Williams,  14  I*.  R.  A.  220,  which  refuses  to  recognise  foreign  divorce  on  personal 
service. 

Cited  in  notes  (10  L.  R.  A.  814)  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear;  (69  1>.  R.  A. 
183)  on  eonfli<A  of  laws  on  subject  of  divorce. 

13  L.  R.  A.  282,  BX7FFINOTON  v.  GROSVEKOR,  46  Kaa.  730,  27  PaC  137. 
wife*!  contliivcnt  intereat  In  hnsband's  lands. 

Cited  in  Chapman  v.  Chapman,  48  Kan.  638,  29  Pac.  1071,  holding  dower  not 
such  vested  right  as  to  forbid  legislature  from  changing  or  repealing  contingent 
interest;  Jenkins  v.  Henry,  62  Kan.  608,  35  Pac.  216,  holding  convince  and  sub- 
sequent abandonment  of  land  by  husband  alone,  while  sole  occupant,  and  while 
wife  nonresident,  valid  as  against  dower  and  homestead  claims  of  wife;  Small  v. 
Small,  56  Kan.  11,  30  L.  R  A.  248,  54  Am.  St.  Rep.  581,  42  Pac  323,  holding  mar- 
ried man  as  against  post-mortem  claim  of  widow,  not  resident  of  state,  may  give 
bulk  of  property  to  children,  though  effect  ia  to  diminish  share  widow  would  other- 
wise have  been  entitled  to;  Union  P.  R.  Co.  v.  Barnard  &  L.  MIg.  Co.  1  Kan.  App. 
29,  41  Pac.  201,  holding  wife's  inchoate  interest  in  husband's  equitable  estate  In 
lands  held  under  contract  of  sale  not  devested  by  assignment  of  contract  by  hus- 
band al<me. 

IHstinguished  in  Kenne*fy  v.  Haskell,  67  Kan.  617,  73  Pac  913,  holding  wife 
formerly  residing  in  state  may  inherit  interest  in  husband's  land. 
Rlrbta  o(  nonrealdents. 

Cited  in  Miner  v.  Morgan,  83  Neb.  403,  119  N.  W.  781,  holding  under 
state  law  that  nonresident  wife  haa  no  dower  interest  in  lands  conveyed  by 
nsident  husband;  Kagle  v.  Tieperman,  74  Kan.  52,  0  L.R.A.(N.S.)  682,  85  Pac. 
941,  10  A.  &  E.  Ann.  Cas.  977  (dissenting  opinion),  on  rights  of  a  nonresident 
wila  in  property. 
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Cited  in  footnote  to  Bond  v.  iMartin,  44  L.  R.  A.  430,  whieh  suataiiu  nonreiii- 
dent's  right  to  exemption  of  household  furniture  from  execution. 

Cited  in  notes  (84  Am.  St.  Rep.  448)  on  constitutionality  of  statutes  affecting 
rights  based  on  pre^isting  marriage;  (25  Am.  St  Bep.  884)  on  14th  amend- 
ment as  to  special  privileges,  burdens  and  restrictions. 

13  L.  R.  A.  286.  PEOPLE  v.  WAGN'EB,  88  Mi^h.  594,  24  Am.  St.  Rep.  141,  49  N. 

W.  609. 
Police  power  of  atetea. 

Cited  in  State  v.  Hodgson,  66  Vt.  145,  28  Ati.  1089,  holding  police  power  ex- 
tends to  all  regulations  affecting  health,  good  order,  peace  and  safety  of  society; 
State  V.  Theriault,  70  Vt.  027,  43  L.  R.  A.  294,  67  Am.  St.  Rep.  702,  41  Atl.  1030, 
holding  statute  depriving  one  of  right  to  ftsh  in  stream  on  own  land,  save  under 
conditions  precrit>ed,  within  police  power;  State  v.  J..ooniis,  115  Mo.  329,  21  L.  R. 
A.  808,  22  8.  W.  350  (dissenting  opinion),  majority  holding  statute  making  pay- 
ment of  wages  otherwise  than  in  lawful  money  of  United  States,  except  orders  re- 
deemable at  option  of  holder  at  place  of  businei^s  of  employer,  misdemeanor,  is 
unconstitutional;  Chicago  v.  Bartels,  146  111.  App.  187,  sustaining  a  weights  and 
measure  ordinance;  State  v.  McCool,  83  Kan,  430,  111  Pac.  477,  holding  that 
statute  estaltisliing  standard  weight  for  loaf  of  bread  is  valid  exercise  of  police 
power;  House  v.  Mayes,  227  Mo.  639,  127  S.  \V.  305,  holding  tliat  statute  provid- 
ing for  inspection  of  weiglits  and  measures  and  requiring  dealers  to  use  only 
those  so  inspected  and  approved,  is  within  police  power;  Chicago  v.  Schmidinger, 
243  111.  171,  90  N.  E.  369,  17  A.  A.  E.  Ann.  Caa.  614,  sustaining  an  ordinance 
legulating  weight  of  a  loaf  of  bread;  Chicago  r.  Bowman  Dairy  Co.  234  IIL  298, 
17  L.R.A.(N.S.)  687,  123  Am.  St.  Rep.  100,  84  ^.  E.  913.  14  A.  ft  E.  Ann.  Caa. 
700,  sustaining  an  ordinance  regulating  tlie  size  of  milk  bottles  or  jars: 
American  Linseed  Oil  Co.  v.  Wheaton,  25  S.  D.  65,  41  L.R.A.{N.S.)  151.  125  N. 
W.  127,  holding  that  political  code  section  2867,  Bxing  standard  of  purity  for 
linseed  oil,  and  forbidding  sale  of  oil  not  complying  tlierewith,  is  within  police 
power;  State  v.  Co-operative  Store  Co.  123  Tenn.  406,  131  8.  W.  867,  Ann.  Cas. 
1912  C,  248,  holding  that  statute  fixing  standard  of  corn  meal,  and  regulating 
its  sale  in  packages  is  constitutional;  State  t.  Holton,  148  Iowa.  726,  126  N. 
W.  1125,  holding  that  laws  providing  for  prevention  and  detection  of  frauds 
are  held,  generally,  to  be  free  from  constitutional  objection. 

Cited  in  footnotes  to  Slate  v.  Layton,  62  Ij.R.A.  164,  which  upholds  constitu- 
tionality of  statute  prohibiting  manufacture  or  sale  of  baking  powder  containing 
alum;  Arbuckle  v.  Blackburn,  66  L.R.A.  864,  which  upholds  statute  prohibiting 
the  coloring,  coating,  or  polishing  of  article  intended  for  food,  whereby  damage 
or  inferiority  is  concealed. 

Cited  in  notes  (48  L.R.A.  261)  on  legal  restrictions  on  department  stores; 
(78  Am.  St.  Rep.  241,  242)  on  acts  which  legislatun  may  declare  criminal; 
(48  Am.  St.  Rep.  236)  on  equality  of  right. 

Pnllure  to  cxprcu  aiibjeot  In  title  •»  aflectlna;  validity  of  ordinancet 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  207  III.  547,  69  N.  E.  849,  hold- 
ing constitutional  provision  requiring  expression  of  subject  of  law  in  title  inap- 
plicable to  municipal  ordinances. 

13  L.  R.  A.  289,  KINCAID  v.  McGOWAN.  88  Ky.  91,  4  S.  W.  802. 
Title  to  mlnerala  mm  aepanite  eatnte. 

Cited  in  Stuart  v.  Com.  94  Ky.  596,  23  S.  W.  367,  holding  metals  and  mineral* 
may  be  taxed  as  apart  from  land,  when  held  as  separate  estate;  Barrett  t. 
Kansas  Sl  T.  Coal  Co.  70  Kan.  654,  79  Pac.  150,  holding  that  a  gnntoE  might 


886 


L.  B.  A.  CASES  AS  AUTHOBITIES. 


[IS  T..K  A,  2W 


retain  title  to  coal  on  land  b;  exception  in  deed;  Moore  v.  Griffin,  72  Kan.  107^ 
4  L.R^.(N.S.)  479,  83  Pac.  395,  tiolding  that  title  to  oil  and  gas  may  be  re- 
served hy  provision  in  deed;  Gill  v.  Fletcher,  74  Ohio  St.  306,  113  Am.  St.  Rep. 
962,  78  N.  E.  433,  holding  where  one  daiins  title  to  mineralB  a  diatinet  title 
thereto  must  be  mt  up  and  establielied;  Carlson  t.  Hinneiota  Land  &  Colcmizap 
lion  Co.  113  Minn.  364,  129  N.  W.  768,  holding  that  deed  of  land  may  opsrate  aa 
conveyance  of  land  with  exception  of  coal  and  iron  contained  therein,  reserv- 
ing right  to  enter  land  for  purpose  of  exploring  and  mining  minerals  excepted; 
Pellow  V.  Arctic  Iron  Co.  164  Mich.  105,  —  L.R.A.(N.S.)  — ,  128  N.  W.  918, 
Ann.  Gas.  1912  B,  827,  holding  that  one  of  two  tenants  in  common  of  minerals 
underlying  land  may  not  without  consent  of  cotenant  convey  ii^terest  which  be 
owns  in  portion  of  entire  estate,  so  as  to  create  new  tenancy  in  common. 

Cited  in  footnote  to  WilUama  v.  South  Penn  Oil  Co.  60  L.  R.  A.  796,  which  holda 
right  to  oil  and  gas  does  not  pass  under  deed  of  "surfaee"  retainli^  right  to  re- 
move coal. 

Cited  in  note  (13  L.  R.  A.  628)  on  oonveyanoe  of  mineral  beneatii  surface  of 
land. 

DistinguUbed  in  Snoddy  v.  Bolen,  122  Mo.  492,  24  L.  R.  A.  612,  26  S.  W.  932, 
holding  where  mineral  is  reserred  in  dedication  of  street,  conreyanoe  of  abutting 
lot  without  reservation  carries  mineral  under  street. 
Aetlou  to  Qwlct  title. 

Cited  in  Campbell  t.  Disney,  93  Ky.  48,  18  8.  W.  1027,  holding  complaint  alleg- 
ing setting  up  of  claim  to  land  by  one  not  owner,  wiUiout  averment  that  claim 
is  hostile,  is  demurrable;  Morse  v.  South,  80  Fed.  210,  holding  both  l^;al  title  and 
poesession  necessary  to  maintenance  of  suit  to  quiet  title;  Newsome  v.  Hamilton, 
142  Ky.  7,  133  S.  W.  052,  to  the  point  that  legal  owner  in  actual  possession  of 
land  may  maintain  action  to  quiet  title;  Carlson  v.  Cnrren,  48  Wash.  252,  03 
Pac.  316,  holding  in  an  action  to  quiet  title  all  adverse  claimants  may  be  made 
parties  defendant;  Shouse  v.  Taylor,  116  Ky.  2S,  72  &.  W.  324,  holding  statute 
giving  party  in  possession  of  lands  and  having  legal  title  the  right  to  sue  one 
claiming  title  not  to  authorize  suit  against  mortgagee  on  ground  of -fraud  in 
procuring  mortgage. 

13  L.  R.  A.  294,  LIME  ROCK  NAT.  BANK  v.  MOWRY,  66  N.  H.  598,  22  Atl.  655. 
RiKht*  ot  pvrcliaMer  of  notes  Mcnred  by  mortacaare. 

Cited  in  footnote  to  Kernehan  v.  Hanns,  20  L.  R.  A.  317,  which  holds  bona  fide 
purchaser  before  maturity  of  genuine  notes  secured  by  mortgage  entitled  to  pri- 
ority over  previous  assignee  of  genuine  mortgage  and  forged  copies  of  notes. 

Cited  in  note  (09  Am.  St.  Rep.  168)  on  merger  of  estates. 

13  L.  R.  A.  299,  AMERICAN  FREEHOLD  LAND  MORTQ.  CO.  T.  8EWELL,  82 
Ala.  163.  9  So.  143. 

Followed  without  discussion  in  Farrior  v.  New  England  Mortg.  Secur.  Co.  92 
Ala.  178,  12  L.  R.  A.  857,  9  So.  532. 
BIortKasMi  foreclo««r«  by  Mle  under  powtr. 

Cited  in  Edgell  v.  Ham,  36  C.  C.  A.  688,  93  i>ed.  763,  holding  foreclosure  under 
power  of  sale  in  mortgage  euts  off  equity  of  redemption  as  fully  as  foreclosure 
by  decree  of  court. 
DlMtMrmance  of  sale. 

Cited  in  Lovelace  t.  Hutchinson,  106  Ala.  422,  17  So.  623,  holding  where  roort- 
glBgee  pUTchaaee  at  own  sale,  without  authwity,  mortgagor  has  election  to  redeem, 
if  seasonably  expressed;  American  Freehold  Land  Mortg.  Co.  v.  Pollard,  120  Ala. 
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7,  24  So.  736.  und  American  Freehold  Land  Mortg.  Co.  v.  Turner,  05  Aim.  S7S,  11 
So.  211,  holding  forecloiute  sale,  at  which  mortgagee  purchaner,  can  be  avoided 
only  by  afflrmative  action  of  mortgagor  and  offer  to  pay  debt  secured ;  New  Ehig- 
land  Mortg.  Seeur.  Co.  v.  Powell,  37  Ala.  486,  12  So.  69,  holding  offer,  in  bill  to 
canoel  mortgage  to  pay  sum  due,  ia  aubstantial  offer  to  do  equity;  Diefenbach  v. 
Vaughan,  116  Ala.  156,  23  So.  88,  holding  mortgagor  cannot  set  up  election  to  dls- 
affirm  foreclosure  sale,  because  mortgagee  purchaser,  aa  defense  to  ejectment  hj 
nunigagae;  Marx  t.  Clisl^,  130  Ala.  509,  30  So.  517,  holding  beueflctary  cannot 
enforoe  tmat  aa  against  purchaser  at  foreclosure  sale  of  unauthorized  mortgage  by 
trustee  witliout  accounting  for  moneys  received  thereunder  and  used  trustee  to 
pay  debts  of  testator;  Pollard  v.  American  Freehold  Land  Hortg.  Co.  103  Ala. 
298,  16  ^o.  801,  holding  mortgagee  bringing  bill  to  compel  mortgagor  to  elect  to 
affirm  or  avoid  sale  on  account  of  purchase  by  mortgagee,  must  account  for  and 
apply  purchase  money  as  stranger;  American  Freehold  Land  Mortg.  Co.  v.  Pol- 
lard, 127  Ala.  235,  20  So.  608,  holding  right  of  election  to  disaffirm  foreclosure 
sale  cannot  become  barred  pending  proceedings  to  compel  election;  Haggart  v. 
Wilczinski,  7<  C.  C.  A.  176,  143  Fed.  28,  holding  where  a  mortgage  foreclosure 
sale  is  voidable  at  election  of  mortgagee  or  his  heirs  that  purchaser  could  by 
suit  compel  an  election. 

Cftneelatlon  ot  mortsmBea* 

Cited  in  Grider  v.  American  Freehold  Land  Mortg.  Co.  90  Ala.  291  42  Am. 
St.  Rep.  58,  12  So.  775;  George  v.  New  England  Mortg.  4  Secur.  Co.  109  AU.  551, 
80  So.  331 ;  Southern  Bldg.  &  L.  Asso.  v.  Casa  Grand  SUble  Go.  110  Ala.  182,  24 
So.  886, — holding  mortgagor  seeking  cancelation  of  mortgage  on  ground  mortgagee 
not  entitled  to  do  bnaineu  in  stat^  must  offer  to  repay  money  with  interest; 
Rosa  V.  Nev  England  Mortg.  &  Security  Co.  101  Ala.  367,  13  So.  564,  holding 
equity  will  not  canoel  mortgage  as  violative  of  statute,  where  complainant  offers 
to  pay  debt  if  held  valid. 

Oonlllct  of  Imwai  eonat ruction  ot  contnicta. 


Cited  in  Lomb  v.  Pioneer  Sav.  tc  L.  Asso.  96  Ala.  433,  II  So.  164,  holding  where 
bill  for  foreclosure  of  mortgage  fails  to  disclose  state  in  which  contract  made, 
courts  will  treat  same  as  Alabama  contract;  Dundee  Mortg.  ft  Trust  Invest.  Co. 
V.  Nixon,  95  Ala.  321,  10  So.  311,  holding  in  absence  of  other  evidence  note  pre- 
sumed to  have  been  executed  at  place  where  dated;  Ashnrst  v.  Ashurst,  119  Ala. 
230,  24  So.  760,  holding  note  and  mortgage  providing  same  should  be  construed  by 
laws  of  Alabama  where  they  were  made,  constitute  Alabama  contract,  though 
made  payable  in  New  York. 


Cited  in  George  v.  New  England  Mortg.  Secur.  Co.  109  Ala.  552,  20  So.  331, 
holding  loan  not  usurious  because  of  commission  paid  broker  employed  by  bor- 
rower; Falls  V.  United  States  Sav.  Loan  ft  Bldg.  Co.  97  Ala.  434,  24  L.  R.  A. 
182,  38  Am.  St.  Rep.  194,  13  So.  26,  holding  where  loan  made  by  foreign  corpora- 
tion through  local  agent,  at  higher  rate,  of  interest  than  allowed  in  Alabama,  and 
papers  executed,  and  money  paid  in  that  state,  contract  Is  usurious;  Pioneer  Sav. 
ft  L.  Co.  V.  Nonnemacher,  127  Ala.  645,  30  So.  79,  holding  contract  for  loan  by 
resident  of  Alabama  with  corporation  of  itiinnesota,  at  rate  of  interest  allowed  in 
that  state,  but  not  allowed  in  Alabama,  debt  being  made  pajwble  in  Minneaots, 
not  usurious. 

Cited  in  notes  (66  L.  R.  A.  939)  on  whether  lex  rei  aitce  with  respect  to  interest 
and  usury  necessarily  controls  in  action  to  foreclose  real-estate  mortgage;  (tt 
L.  R.  A.  51,  55,  61 )  on  conflict  of  laws  aa  to  interest  and  usury. 
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Cited  In  Hunbriek  t.  New  England  Mortg.  Secur.  Co.  100  Ala.  562,  13  So.  778. 
holding  mortgagee  purehaaing  at  own  sale  may  inaintaia  ejectment,  bo  long  as 
sale  not  set  aside  and  mortgagor  makes  no  attempt  to  redeem  by  offering  to  do 
equity;  Pitta  v.  American  Freehold  Land  M<Nrtg.  Co.  128  Ala.  473,  26  So.  286,  hold- 
ing mortgagee  in  poBseaeion  under  voidable  foreclosure  sale  after  mortgagor's 
death,  r^rded  as  holding  under  mortgage  in  privity  of  title  with  heirs ;  Southern 
R.  Co.  V.  Hood,  126  Ala.  317,  8S  Am.  St.  Rep.  32,  28  So.  662.  holding  ejectment 
■gainst  railroad  taking  land  without  oonv^yanoe  or  condemnation  proceedings 
wilt  not  be  enjoined  without  offer  to  compensate  omters. 
B«iilt7  plvMdlaari  siiaialeBer  mt  bill. 

Cited  in  Dickerson  v.  Winalow,  97  Ala.  494,  11  So.  818,  holding  bill  to  cancel 
mortgage  as  void,  and  offering  to  pay  amount  due,  not  demurrable  on  ground  of 
repugnancy;  Tipton  v.  Wortham,  93  Ala.  324,  9  So.  596,  heading  bill  to  cancel 
mortgage  not  multifarious  because  of  election  to  disaGKrm  foreclosure  sale  and 
praying  for  accounting  uid  permission  to  redeem;  McMinn  v.  Kerter,  123  Ala. 
509,  26  So.  649,  and  Braekin  Newnuui,  121  Ala.  312,  26  So.  3,  holding  when 
original  bill  not  withdrawn  oa  filing  of  amendnmit,  two  are  to  be  taken  together 
as  constituting  complaint;  Lanier  v.  Union  Mortg.  Bkg.  ft  T.  Co.  64  Ark.  66. 
40  S.  W.  466,  by  Bourland.  J.,  dissenting,  who  holds  where  bill  not  attacked  on 
account  of  repugnance  in  eourt  below,  objection  not  available  on  appeal. 
Porelvw  eovporstlaaai  «ompll«aM  with  local  vea^laMMS. 

Cited  in  McLeod  t.  American  Freehold  land  Mortg.  Co.  100  Ala.  498,  14  So. 
409,  holding  constitutional  rfequirement  that  foreign  corporation  must  designate 
place  of  business  in  state,  and  authorized  agent  residing  thereat,  complied  with 
by  filing  certificate  designating  agent  without  place  of  business;  Robs  v.  New  Eng- 
land Mortg.  Security  Co.  101  Ala.  367  13  So.  S64,  holding  mortgage  to  foreign 
corporation  executed  after  enactment,  but  before  statute,  regulating  manner  ot 
conducting  business  by  foreign  corporations  became  effective,  valid. 

13  L.  R.  A.  304.  OILMAN  v.  TUCKER,  128  N.  Y.  180,  40  N.  Y.  &  R.  71,  26  Am. 

St.  Rep.  464,  28  N.  E.  1040. 
Conatltntlonal  law|  trat  of  lavalldltr  of  atatate. 

Cited  in  Colon  v.  Lisk,  153  N.  Y.  194,  60  Am.  St.  Rep.  609,  47  N.  E.  302;  Roch- 
ester V.  West,  164  N.  Y.  514,  63  L.  R.  A.  550,  79  Am.  St.  Rep.  659,  58  N.  E.  673: 
Ratlibone  v.  Wirth,  6  App.  Div.  313,  40  S.  Y.  Supp.  635,— holding  constitutional- 
ity of  statute  to  be  determined,  not  by  what  has  been  done,  but  by  what  may  be 
done,  under  its  authority;  People  ex  rel.  Baloom  v.  Mosher,  163  N.  Y.  42,  79  Am. 
St.  Rep.  662,  67  N.  E.  88;  Rathbone  t.  Wirth,  150  N.  Y.  494,  34  L.  R.  A.  421,  46 
N.  K.  15,  AfBrming  6  App.  IMt.  313,  40  N.  Y.  Supp.  636,  per  O'Brien,  J.,  con- 
curring opinion,  who  holds  that  eonstitutionalitj  of  statute  apptnnting  chief  of 
police  for  municipality  determined  by  nature,  character,  and  scope  of  powers 
attempted  to  be  conferred,  whether  actually  exercised  or  not;  Riglander  v.  Star 
Co.  34  N.  Y.  Civ.  ProC.  Rep.  98,  90  N.  Y.  Supp.  772;  Grout  v.  Williams,  34  N. 
Y.  Civ.  Pn>c.  Rep.  247,  93  N.  Y.  Supp.  711 ;  Cahill  v.  Hogan,  44  Miec.  308,  88 
N.  Y.  Supp.  1022;  Ra  Grout,  106  App.  Div.  110,  93  N.  Y.  Snpp.  TH.-^oldii^ 
that  the  constitutionality  of  a  statute  is  to  be  tested  not  by  what  has  been 
done  under  it  but  by  what  may  be  done  under  it 

Cited  in  note  (104,Am.  St.  Rep.  643)  on  municipal  regulations  of  street  rail- 
ways for  protection  of  public 

■taCataa  Impalvlnv  rlvMta  v«at««  radar  Jadsaieat. 
Cited  in  People  «■  nL  Re^lda  t.  Buffalo,  48  N.  Y.  8.  R  636.  holding  awud. 
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duly  confirmed,  not  affected  hy  rabsequent  lepeal  of  ttatate  under  whMi  pro- 
ceedings Iwd;  Liringston  T.  Livingston,  173  N.  T.  382,  61  L.  E.  A.  803,  03  Am.  St. 
Rep.  600,  66  N.  E.  1^3,  Affirming  74  App.  Div.  267,  77  N.  Y.  Supp.  476,  holding 
atatute  authorizing  modification  of  judgments  for  divorce  in  respect  to  allowance 
for  support  of  wife  and  children,  unconstitutional  as  applied  to  judgments  pre- 
viously entered,  in  which  right  to  modification  not  reserv«i;  Re  Greene,  1G6  X.  Y. 
492,  60  N.  G.  183,  Affirming  66  App.  Div.  482,  67  N.  Y.  Supp.  291,  hold- 
ing judgment  in  favor  of  county  against  reoeiver  of  twnk  cannot  be  im- 
paired by  subsequent  special  statute  providing  for  retrial  of  l^ality  of 
daim;  Re  Handley,  76  Utah,  221,  S2  Am.  St.  Rep.  9S6,  48  Fac.  829,  declaring 
unconstitutional,  statute  requiring  courts  to  grant  new  trial  in  coses 
where  polygamous  children  denied  right  to  inherit;  Merchants  Bank  v.  Ballou,  98 
Va.  118,  44  L.  R.  A.  310,  81  Am.  St  Rep.  715,  32  6.  E.  481,  holding  statute  vali- 
dating deed  of  corporation  cannot  impair  superior  lien  of  judgment  recovered 
after  recording  of  deed,  but  before  statute  enacted  j  Evans-Snider-Buel  Co.  v.  Mc- 
Fadden,  68  L.  R.  A.  907.  44  C.  C.  A.  506,  106  Fed.  304  (dissenting  opinion),  ma- 
jority giving  retrospective  operation  to  statute  validating  recording  of  mortgage* 
as  against  lien  1^  attachment  created  prior  to  enactment  of  statute,  wliere  pro- 
oeedingB  to  determine  priority  of  licois  pending  at  time  of  enactment;  Cassard  v. 
Tracy,  62  La.  Ann.  848,  40  L.  R.  A.  277,  27  So.  368,  holding  Constitution  1898. 
conferring  upon  court  of  appeals  jurisdiction  to  determine  questions  of  fact  a» 
well  as  of  law,  not  applicable  to  appeals  pending  when  Constitution  adopted 
(overruled  on  rehearing) ;  People  ex  rel.  Kodgers  v.  Coler,  56  App.  Div.  108.  67 
H.  Y.  Supp.  701,  holding  where  contractor  duly  performs  work  under  authorized 
contract  with  municipality,  legislature  cannot  relieve  corporation  from  obliga- 
tifm  to  pay;  Spiemieh  v.  Maurepas  Land  &  Lumber  Co.  114  I^.  1054,  38  So.  827, 
holding  that  the  legielature  cannot  divest  one  of  a  vested  right  in  a  judgment; 
People  ez  rel.  American  Bxch.  Nat  Bank  v.  Purdy,  196  K.  Y.  284,  80  N.  E. 
838,  holdii^  that  the  legislature  has  no  power  to  directly  or  indirectly  de- 
prive constitutional  courts  of  jurisdiction  in  nuttters  then  pending;  Farnam  v. 
Famam,  83  Conn.  374,  77  Atl.  70,  holding  that  judicial  interpretation  placed 
by  court  upon  will  twenty-five  years  ago,  under  which  property  rights  have 
become  vested,  will  not  be  disturbed;  Humphrey  v.  Gerard,  S3  Conn.  353,  77  Atl. 
65,  to  the  point  that  when  rights  under  statute  have  been  judicially  passed  upon* 
they  become  vested  aa  so  declared  by  judicial  decisim. 
Due  prttosM  of  Ibw* 

Cited  in  Re  Fuller,  34  Misc.  754,  70  N.  Y.  Supp.  1060,  holding  statute  allowing 
tax  appraised  per  centage  of  tax,  deprives  taxpayer  of  property  without  due 
process  of  law;  Parker  v.  Elmira,  C.  &  N.  R.  Co.  165  N.  Y.  280,  59  K.  E.  81. 
holding  authority  of  railroad  under  special  act  to  charge  4  cents  per  mile,  is  priv- 
ilege or  franchise  in  nature  of  property,  which  it  transfefaUe;  State  ev  rel. 
Broatch  v.  Moores,  62  Neb.  762,  73  N.  W.  299,  holding  etatnte  requiring  clerk 
of  eourt  to  pay  over  to  county  treasurer  unclaimed  fees  and  costs  remaining  in  bis 
hands  for  two  years,  deprives  persons  entitled  to  funds  of  property  without  due 
process  of  law;  Bennett  v.  Davis,  90  Me.  107,  37  Atl.  864,  holding  statute  making 
deposit  of  all  taxes  with  clerk  of  court,  condition  to  right  to  contest  validity,  de- 
prives citizen  of  property  without  due  process  of  law;  Barry  v.  Fort  Jerris,  64 
App.  Div.  291,  72  N.  Y.  Supp.  104,  holding  village  charter  denying  right  of  action 
for  personal  injury,  unless  notice  of  injuries  filed  with  village  clerk  within  forty- 
eight  hours,  deprives  persoii  injured  of  property  without  due  process  of  law; 
Williams  v.  Port  Chester,  72  App.  Div.  613,  76  N.  Y.  Supp.  631,  holding  void,  pro- 
vision of  village  charter  denying  right  of  aetlcm  ^[ainst  village  for  personal  In- 
jury, unless  notice  of  injuries  be  given  president  of  village  within  thirty  days; 
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ForsUr  v.  Scott,  13G  N.  Y.  S84,  18  L.  R.  A.  547,  82  N.  E.  976,  holding  atotuto 
denyibg  compensation  for  building  erected  on  land  taken  for  street  after  filing 
of  map,  unconstitutional;  Williams  t.  Fort  Chester,  97  App.  Div.  101,  80  N.  Y. 
Snpp.  671,  holding  that  legislature  cannot  deprive  a  party  injured  through  n%- 
ligent  keeping  of  a  sidewalk,  of  his  remedy  to  recover  for  injury ;  People  v.  Gold* 
ing,  55  Misc.  436,  106  K.  Y.  Supp.  821,  holding  that  legislature  cannot  deprive 
one  who  has  been  illegally  deprived  of  his  property  access  to  courts;  MacMullen 
V.  Middletown,  112  App.  Div.  89,  98  N.  Y.  Snpp.  145,  holding  unconstitutional  a 
statute  requiring  written  notice  to  council  to  remove  snow  and  ice  from  side- 
walk before  suit  could  be  maintained  for  injury  thereby;  People  ex  rel.  Loughran 
V.  Flynn.  110  App.  Div.  291,  96  N.  Y.  Supp.  655,  holding  that  a  liquor  tax  cer- 
tificate could  not  be  revoked  without  an  opportunity  to  be  beard;  Riglander  t. 
Star  Co.  98  App.  Div.  105,  90  X.  Y.  Supp.  772,  holding  a  statute  unconstitutional 
which  requires  a  suitor  irrespective  of  circumstance  to  try  his  case  designated 
for  trial;  Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y.  95,  12  L.R.A.{N.S.)  710, 
79  y.  K.  836,  denying  authority  of  legislature  to  prohibit  offering  for  sale  the 
real  property  of  another  without  written  authority. 

Cited  in  footnote  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis.  17  R.  A.  286,  which  holds 
valid  act  authorizing  attorneys'  fe»  against  railroad  oorporaticms  in  suits  on 
claims. 

K'ited  in  note  (69  L.R^.)  62)  on  relief  of  purchaser  upon  annulling  judicial 
or  execution  sale. 

13  L.  R.  A.  311,  HUBBL£  v.  COLE.  88  Va.  236,  29  Am.  St.  Rep.  716.  13  S.  E.  441. 
Itandlovd  «md  tcmantt  Itnmtih  of  eovenamta. 

Cited  in  Knotts  v.  McGregor,  47  W.  Va.  572,  35  S.  E.  898,  holding  covenant  for 
quiet  enjoyment  broken  by  lessor  withholding  possession  from  lessee. 


13  L.  R.  A.  313,  WHITE  SEWING  MACH.  CO.  T.  DAKIN.  86  Mich.  S81,  49  K. 


Cited  in  Port  Huron  Engine  ft  Thresher  Co.  r.  German,  14  5.  D.  467,  86  K.  W. 

1008,  holding  clerk's  insertion  of  name  of  bank  in  note,  as  memorandum,  without 
knowledge  of  holder,  not  such  alteration  as  would  avoid  note;  Lanum  v.  Patter- 
eon,  143  ni.  App.  249,  holding  a  material  alteration  of  a  judgment  note  by  the 
attorney  for  the  plaintiff  made  without  authority  not  to  render  note  void. 

Cited  in  note  (86  Am.  St.  Rep.  103,  105)  on  unauthoriMd  alteration  of  wri^ 
ten  instruments. 

Bondai  pcMalty       meunrc  et  llaMUtr* 

Cited  in  People's  Sav.  Bank  v.  Campau,  124  Mich.  110,  82  N.  W.  80S,  holding 
damages,  including  interest,  cannot  exceed  amount  of  bond. 
Cited  in  note  f  62  L.  R.  A.  447 )  on  form  of  jndgraent  <Ht  penal  bonds. 

13  L.  R.  A.  315.  HALLOWELL  v.  BLACKSTONE  NAT.  BANK,  154  Mass.  359,  28 

N.  E.  281. 
Pledarei  conaldermtiOB. 

Cited  in  Citizens'  Bank  ft  T.  Co.  v.  Thornton,  08  C  C.  A.  478,  174  Fad.  762, 
holding  tiie  renewal  of  note  not  to  release  pledged  aeeurity. 

Cited  in  note  (32  Am.  St.  Rep.  717)  on  collateral  seenrities. 

Distinguished  in  National  Safe  Depofsit  Sav.  ft  T.  Co.  t.  Gray.  12  App.  D.  C. 
203,  holding  pre-existing  debt  insufficient  to  support  pledge  of  stock  <me  clothed 
vitti  apparent  legal  title,  as  against  equities  of  real  omier. 
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PartBeMlilp  mm  learal  cmtlty. 

Cited  in  Hughes  Gross,  106  Mass.  65,  32  L.  R.  A.  621,  56  Am.  St.  fiep.  375, 
43  K.  E.  1031,  bolding  contract  of  service  with  partnership  not  dissolved  by  death 
of  partner;  Watennan  v.  Alden,  143  U.  S.  202,  36  L.  ed.  124,  12  Sup.  Ct.  Rep.  435, 
holding  that  will  {fforiding  for  cancelation  of  indebtedncM  of  brothem  and  dstera 
to  testator,  does  not  include  ddbts  eontnuted  1^  boiefidarici  jqtatly  with  tiiint 
person,  as  partners  or  otherwise;  Re  William  Hill  ft  Sons,  IBS  Fed.  670,  hold- 
ing that  agreement,  in  note  secured  by  collateral,  that  securities  should  be  ap- 
plicaUe  to  other  obligations  held  by  payee,  entitle  payee  to  apply  surplus  to 
obligation  of  firm  of  which  maker  fa  partner. 

13  L.  R.  A.  318,  DODG£  v.  BOSTON  ft  P.  R.  CO.  IM  Mas&  290,  28  N.  B.  248. 
MasBlav  •(  word  «fluKHr<" 

Cited  in  Day  t.  I«wrence,  167  Miss.  374,  46  N.  E.  761,  holding  permaiinet  boud- 
era  members  of  householder's  ftunily,  within  statute  exempting  household  furni- 
ture from  taxation ;  Tbwnsend  y.  Townsend,  166  BCass.  466,  31  N.  E.  632,  heading 
where  testator  twice  married,  devise  providing  for  equal  division  of  residue  of  es- 
tate to  "families"  designated  by  names  of  his  two  wives,  each  family  constitutes 
class,  and  entitled  to  one  half  of  estate;  Re  Bennett,  134  Gal.  323,  66  Pac  370, 
holding  provision  of  will  that  in  case  of  death  of  any  legatee,  hie  share  should 
revert  to  "family"  of  which  legatee  is  member,  means  family  of  l^;atee,  and  ubt 
-that  of  testator;  People  ea  rel.  Sagaxei  t.  Ssgasei,  27  Misc.  733,  69  N.  Y.  Supp. 
701,  holding  statute  providing  husband  abandoning  "wife  and  ehUdren"  may  be 
required  to  give  bond  to  support  them,  not  authority  for  bond  to  support  dbligor*9 
"family;"  Spear  v.  Boston  Police  Relief  Asso.  190  Mass.  893,  81  N.  B.  196, 
holding  that  children  who  have  married  and  moved  away  cannot  take  under 
designation  in  benefit  society  certificate  as  "members  of  family;"  Robbios  v. 
Bangor  R.  ft  Electric  Co.  100  Me.  505,  1  L.R.A.{N.S.)  968,  62  Atl.  136,  holding 
a  water  rate  for  a  "dwelling  house  containing  a  family"  not  to  apply  to  a  beard- 
ing house. 

Constractlom  of  wrltieB  InatmneKts. 

Cited  in  note  (29  L.  R.  A.  737)  on  receipt  as  evidence  of  payment  as  against 
third  parties. 

Annotation  in  13  L.  R.  A.  318,  particularly  referred  to  in  Hart  v.  Gardner, 
74  Miss.  169,  20  So.  877,  holding  deed  should  be  so  construed  as  to  ^ve  effect  to 

intention  of  parties. 

13  L.  R.  A.  321,  BALLENTINE  v.  WEBB,  84  Mich.  38,  47  N.  £.  486. 
Ifalauce.  >  ' 

Cited  in  Gallagher  v.  Fluiy,  99  Md.  180,  67  AU.  672,  holding  a  stable  in  a  eity 
not  per  se  a  nuisance. 

Cited  in  footoote  to  Wade  v.  Miller,  69  LJt.A.  820,  which  holds  characteristic 
noises  and  odors  from  chicken  liouse  and  yard  maintained  in  cleanly  manner  not 
a  nuisance. 

Cited  in  note  ( 107  Am.  St.  Rep.  241 )  on  what  are  public  nuisances. 
Abatement  of  nnlwmcea. 

Cited  in  Northwood  v.  Barber  Asphalt  Paving  Co.  120  Mich.  288,  54  L.  R.  A.  455, 
85  N.  W.  724,  holding  defendant  not  absolved  from  liability  to  punishment  for 
contempt  in  failing  to  obey  general  clause  of  decree  for  abatement  of  nuisance  by 
complying  with  special  directions,  whioh,proTO  insufficient;  Lone  Star  Salt  Co. 
V.  Blount,  49  Tex.  Civ.  App.  142,  107  S.  W.  llttS.  holding  tiwt  a  decree  grantiBf 
an  injunction  should  specify  acts  to  be  done  or  not  to  be  done;  Schuster  t.  Mil- 
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-waukee  Electric  R.  ft  Light  Co.  142  Wis.  585,  126  N.  W.  26,  holding  where  great 
damage  would  be  caused  defendant  by  granting  and  Binall  damage  to  plaintiff  b; 
not  granting  that  compensation  might  be  granted  instead  of  an  injunction. 

Cited  in  footnotes  to  Pfingst  t.  Senn,  21  L.  R.  A.  569,  which  denies  right  to  en- 
join as  nuisance  prospective  use  of  premises  as  beer  garden ;  Rowland  v.  Miller,  22 
L.  R.  A.  162,  which  holds  undertakit^  establishment  within  restrictive  agreement 
n^nst  business  "injurious  or  offensive  to  neighboring  inhabitants." 

Cited  in  notes  (20  !«.  R.  A.  165)  on  power  of  equity  to  grant  mandatory  injunc- 
tions; (51  L.  R.  A.  657)  on  r^ht  of  municipality  to  maintain  suit  ta  enjoin  or 
abate  public  nuisance. 

Distinguished  in  Blagen  v.  Smith,  34  Or.  405,  44  L.  R.  A.  526,  58  Pac.  292,  hold- 
ing equity  will  enjoin  maintenance  of  bawdy  house  in  business  district  upon  com- 
plaint of  neighboring  proprietor. 

13  L.  R.  A.  325,  STBLZ  v.  8CHRECK,  128  N.  V.  263,  26  Am.  St  Rep.  475.  28  X. 

E.  510. 
BatatM  br  eBtlrctr, 

Cited  in  Banzer  v.  Banzer,  10  Misc.  25,  30  V.  Y.  Supp.  803,  holding  t«nancy  by 
the  entirety  created  only  by  conveyance  to  husband  and  wife;  Reynolds  v.  Strong, 
82  Hun,  204,  31  N.  Y.  Supp.  329,  holding  husband  and  wife  receiving  conveyance 
in  their  joint  names  take  as  tenants  by  the  entirety,  and  survivor  takes  whole 
estate;  Germania  Sav.  Bank  v.  Jung,  28  Abb.  N.  C.  82, 18  N.  Y.  Supp.  709,  holding 
by  conveyance  to  husband  and  wife,  "and  to  their  heirs  and  assigns,"  they  take  as 
tenants  by  the  entirety,  and  same  character  attaches  to  surplus  from  mortgage 
Bale  of  property;  Kardt  v.  Scharmaeh,  65  Misc.  126,  119  N.  Y.  Supp.  449,  holding 
where  husband  and  wife  hold  estate  by  entirety  and  wife  acquires  husband's  in- 
terest at  an  execution  sale  she  holds  the  entire  estate;  Hayes  v.  Horton,  46  Or. 
600,  81  Pac.  386,  holding  that  a  divorce  between  persons  holding  land  by  entirety 
dissolves  that  estate  and  they  become  tenants  in  common;  Lerbs  v.  Lerbs,  71  Misc. 
53.  129  \.  Y.  Supp.  003,  holding  that,  in  absence  of  words  signifying  contrary  in- 
tentwn,  deed  to  husband  and  wife  creates  estate  by  entirety;  Craig  v.  Bradley, 
153  KIo.  App.  597.  134  S.  W.  1081,  holding  that  husband  and  wife  hold  not^  taken 
for  borrowed  money  supplied  both,  as  estate  by  entirety;  Vollaro  v.  Votlaro,  144 
App.  Div.  243.  129  N.  Y.  Supp.  43,  holding  that  tenancy  by  aitirety  while  par- 
taking of  some  of  qualities  of  joint  tenancy  is  different  estaAe  both  in  form  and 
Kubstflnce. 

Cited  in  footnotes  to  Re  Albrecht,  18  L,  R.  A.  329,  which  denies  tenancy  by  en- 
tirety in  bond  and  mortgage  to  husband  and  wife;  Thomburg  v.  Wiggins,  22  L. 
R.  A.  42,  which  holds  tenancy  by  entirety  not  created  by  conveyance  to  husband 
and  wife  "in  joint  tenancy."  • 

Cited  in  notes  (30  L.R.A.  334)  on  tenancy  by  entireties;  (10  L.R.A.(K.S.) 
463)  on  effect  of  divorce  on  tenancy  by  Mitlreties. 

Distinguished  in  Jooss  v.  Fey.  129  N.  Y.  19,  29  N.  E.  136,  holding  where  hus- 
band and  wife  equally  CMitribute  of  own  means  to  purchase  price,  and  conveyance 
is  to  them  as  joint  tenants,  they  do  not  hold  as  tenants  by  the  entirety. 

13  L.  R.  A.  329,  O^RIEN  v.  CUNARD  S.  S.  CO.  164  Mass.  272,  88  N.  E.  266. 
?f «Kllir*i>c«s )  reapondeat  anpertor. 

Cited  in  Allan  v.  State  S.  S.  Co.  132  N.  Y.  &9,  15  L.  R.  A.  168,  28  Am.  St.  Rep. 
556,  30  N.  E.  482,  holding  under  statute  requiring  passenger  ships  to  carry  "duly 
qualified  medical  practitioner,"  steamship  company  not  liable  to  passenger  for 
B^liguioe  of  physician,  if  duly  qualified  practitioner  emplt^ed ;  Eighmy  v.  Union 
P.  R.  Co.  03  Iowa,  541.  27  L.  R.  A.  297,  61  X.  W.  1066;  Atehiw)D,  T.  ft  8.  F.  B. 
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Co.  T.  Zdler,  64  Kan.  3S0,  38  Pae.  282;  Quinn  v.  Kansas  City,  M.  ft  B.  K.  Co.  94 
Tenn.  720,  28  L.  S.  A.  S56,  45  Am.  St.  Rep.  707,  30  S.  W.  1036;  Galveston,  H.  ft 
S.  A.  R.  Co.  V.  Scott,  18  Tex.  Civ.  App.  324,  44  S.  W.  689;  Southern  P.  Co.  v. 
Mauldin,  19  Tex.  Civ.  App.  169,  46  S.  W.  650;  Soutli  Florida  R.  Co.  v.  Price,  32 
Fla.  51,  13  So.  638, — holding  if  railroad  obligated  to  furnish  medical  or  surgical 
aid  to  sick  or  injured  employees,  duty  is  discharged  when  it  employs  person  of 
ordinary  skill  in  profession;  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo. 
App.  450,  74  S.  W.  466,  denying  liability  of  railroad  selecting  surgeon  with  reason- 
able  care,  for  his  malpractice  in  treating  employee;  Pittsburgh,  C.  C.  ft  St.  L.  R. 
Co.  v.  Sullivan,  141  Ind.  91,  27  L.  R.  A.  843,  50  Am.  St.  Rep.  313,  40  N.  E.  138, 
holding  railroad  furnishing  surgical  aid  to  injured  employees  gratuitously,  not 
liable  for  negligent  amputation  of  arm;  Collins  v.  New  York  Post  Graduate  Med- 
ical School,  59  App.  Div.  66,  69  N.  Y.  Supp.  106,  holding  public  charitable  hospital 
not  liable  for  negligence  of  surgeon  performing  operation;  Joel  v.  Woman's  Hos- 
pital, 89  Hun,  74,  35  N.  Y.  Supp.  37,  holding  public  charitable  hospital  not  liable 
for  injury  to  inmate  from  negligence  of  nurse;  Warren  v.  Merchants  Exchange,  52 
Mo.  App.  171,  holding  merchants'  exchange  conducting  auctitm  sales  at  its  call 
board  not  liable  for  failure  of  clerk  to  record  sale,  unless  negligent  In  making 
appointment;  Barden  v.  Atlantic  Coast  Line  R.  Co.  162  N.  C.  328,  67  8.  E.  971, 
holding  railroad  company  not  liable  for  malpractice  of  a  physician  in  its  hospital; 
Kellogg  v.  Church  Charity  Foundation,  128  App.  Civ.  216,  112  K.  Y.  Supp.  666, 
on  nonliability  of  master  for  malpractice  of  physician. 

Cited  in  notes  (31  L.R.A.  263)  on  duty  of  carrier  as  to  passengers  taken  ill 
during  journey;  (36  L.R.A.(N.S.)  62)  on  liability  of  one  other  than  physician  or 
surgeon  contracting  to  provide  medical  attention;  {19  Eng.  Rul.  Caa.  219)  on 
liability  of  ship  owner  for  collision  due  to  n^ligence  of  qualified  pilot. 

Distinguished  in  Tompldns  v.  Paeifio  Mut.  L.  Ins.  Co.  6S  W.  Va.  500,  62  L.  R.  A. 
409,  97  Am.  St.  Rep.  1006,  44  S.  E.  430,  holding  accident  insurance  company  H- 
ble  for  negligence  of  its  examiner,  removing  and  failing  to  replace  plaster  cut  on 
sprained  foot. 
Aasaalti  JuttScatiom. 

Cited  in  note  (IS  L.  S.  A.  SS4)  on  consent  as  justification  for  assault. 

13  L.  R.  A.  332,  OLD  COLONY  R.  00.  t.  FRAMINGHAM  WATER  CO.  153  Mass. 
561,  27  N.  E.  662. 

BmlncMt  domain)  taking  property  alresdr  devoted  to  pnblle  mmm. 

Cited  in  Boston  &  A.  R.  Co.  v.  Cambridge.  166  Mass.  224,  44  N.  E.  140,  holding 
to  authorize  taking  property  devoted  to  public  use  for  another  public  use,  inten- 
tion to  grant  authority  must  be  plainly  manifested  in  statute;  Chicago.  M.  &  St. 
P.  R.  Co.  v.  Starkweather,  97  Iowa,  l62,  31  L.  R.  A.  185,  59  Am.  St  Rep.  404,  66 
N.  W.  87,  holding  street  may  be  opened  across  depot  grounds  of  railroad,  undfr 
general  authority  of  statute;  Boston  v.  Brookline,  156  Mass.  176,  30  N.  EL  Oil, 
holding  land  used  aa  public  highway  may  be  taken  under  right  of  eminent  domain 
for  purpose  of  laying  Wiit«r  pipes,  where  two  uses  not  inconsistent;  New  Haven 
Water  Co.  v.  Wallingford,  72  Conn.  302,  44  Atl.  235,  holding  sUtute  authorizing 
borough  "to  take  and  use  the  water  of  any  stream,  lake,  or  pond,  in  whole  or  in 
part;"  not  authority  for  taking  waters  already  appropriated  to  public  use;  Prince 
V.  Crocker.  166  Mass.  362,  32  L.  R.  A.  612,  44  X.  E.  440,  holding  tax  payers  not 
entitled  to  enjoin  construction  of  subway  through  Boston  Common  and  Public 
Garden  against  combined  action  of  legislature  in  passing  statute,  and  of  city  in 
accepting  it;  Framingham  Water  Co.  v.  Old  Colony  R.  Co.  176  Mass.  412.  67  N. 
E.  680,  holding,  notwithstanding  condemnation  of  pond  by  water  company,  rail* 
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road  has  rij;lit  to  uae  waters  of  pond,  so.  far  as  use  does  not  intu'fere  with  needs 
of  water  company ;  Atty.  G«n.  t.  Vineyard  Gnrre  Co.  ISl  Mass.  509,  64  K.  S.  73, 
holding  pi>r8on  licensed  to  erect  building  in  tide  water,  not  entitled  to  maintain 
structure  in  violation  of  dedication  to  public  made  by  predecessor  in  title;  United 
States  V.  Certain  Land,  165  Fed,  789,  holding  that  property  previously  devoted 
to  public  use  might  be  taken  by  United  States;  Codman  v.  Crocker,  203  Maes.  150, 
95  L.R.A.{N.S.)  Of)0,  89  N.  E.  177,  sustaining  the  right  of  taking  of  public  propet- 
ty  for  an  entirely  different  use;  Eldrcdge  v.  Norfolk  County,  185  Mass.  188,  70 
N.  E.  36,  holding  that  land  acquired  by  eminent  domain  mi^t  be  used  for  pur- 
pose not  inconsistent  with  original  purpose. 

Cited  in  notes  L.R.A.  S46)  on  acquisition  of  water  supply  by  rigbt  of 
eminent  domain;  <24  I1.R.A.  (N.S.)  384)  on  right  to  condemn  property  previously 
condemned  or  purchased  for  public  use,  but  not  actually  used. 

Pai7^«nt  of  oompenaallun. 

Cited  in  Salt  Lake  City  Water  &  Electrical  Power  Co.  v..  Salt  Lake  City,  2* 
Utah,  296,  67  Pac.  791,  holding  statute  authorizing  plaintiff  in  condemnation 
to  enter  upon  land  pending  proceedings,  upon  filing  sufficient  bond,  not  unoni- 
stitutional;  Whitman  v.  Nantucket,  169  Mass.  149,  47  N.  E.  611,  holding  stat- 
ute providing  in  case  of  disagreement  as  to  damages,  same  may  be  determined  as 
in  case  of  laying  out  of  highway,  sufficient  in  providing  compensation. 

13  li.  R  A.  336,  PICO  v.  COEN,  91  Cal.  129,  25  Pac.  970.  26  Am.  St.  Rep.  159, 
27  Pac.  537. 

Jadfrmentl  rroandii  Cor  relief  Afralnat  pvrjnry. 

Cited  in  Maryland  Steel  Co.  v.  Marney,  91  Md.  374,  46  Atl.  1077;  Steon  v. 
March,  132  Cal.  617,  64  Pac.  904,  holding  uae  of  perjured  testimony  in  obtain- 
ing judgment  not  ground  for  setting  aside;  McDougall  v.  Walling,  21  Wash. 
487,  75  Am.  St.  Rep.  849,  58  Pac.  669;  Adamski  v.  Wieczoreb,  93  111.  App.  363, 
holding  perjured  testimony  merely  affecting  riglit  of  evidence  upon  issues  tried, 
not  sufficient  to  support  bill  of  review;  Holton  v.  Davia,  47  C.  C.  A.  259,  108 
Fed.  150,  holding  perjured  testimony  not  ground  for  relief  against  judgment, 
unless  reasonably  certain  that  judgment  would  have  been  different,  if  such  tes- 
timony had  not  been  given;  Young  v.  Leach,  27  App.  Div.  296,  50  N.  Y.  Supp. 
870,  holding  action  will  not  lie  for  damages  from  judgment  obtained  through 
perjury  or  subordiantion  of  perjury ;  Donovan  v.  Miller,  12  Idaho,  607,  9  L.R.A. 
(N.6.)  527,88  Pac.  82, 10  A.  ft  E.  Ann.  Cas.  444;  Graves  v.  Graves.  132  Iowa,  203, 
10  Ii.R.A.(N.S.)  224,  109  N.  W.  707,  10  A.  ft  E.  Ann.  Cas.  1104;  Bradbury  v. 
W«11b,  138  Iowa,  678,  16  L.R.A.(N.S.)  242,  115  N.  W.  880;  Bleakley  v.  Barclay. 
76  Kan.  470,  10  L.R.A.(N.S,)  236,  89  Pac.  906;  Electric  Plaster  Co.  v.  Blue  Rapids 
City  Twp.  81  Kan.  735,  25  L.R.A.{N.S.)  1239,  106  Pac.  1079;  Nelson  v.  Median, 
12  L.R.A.(K.S.)  380,  83  C.  C.  A.  597,  155  Fed.  9.— holding  purjury  not  ground  for 
relief  against  a  judgment;  Mahoney  v.  State  Inn.  Co.  1.33  Iowa,  575,  9  L.R.A. 
(NJS.)  494,  110  N.  W.  1041,  on  same  point;  Steele  v.  Culver  (South  Haven  ft  E. 
R.  Co.  T.  Culver)  157  Mich.  350,  23  L.R.A.{N.S.)  569,  122  N.  W.  95,  holding  that 
judgment  was  obtained  through  perjury  no  ground  for  injunction  against  its  en- 
forcement; Harden  t.  Card,  17  Wyo.  220.  07  Pac.  ]075;  Reeves  v.  Reeves,  24  S.  D. 
441,  25  I..R.A.(N.S.)  577,  123  N.  W.  869,— denying  relief  from  a  decree  granting 
divorce  on  ground  that  residence  was  established  by  purjury;  Zeitlin  v.  Zeitlin, 
202  Mass.  208,  23  L.R.A.(N.S.)  570,  132  Am.  St.  Rep.  490,  88  N.  W,  762,  refusing 
to  vacate  a  decree  of  divorce  on  ground  of  purjury  where  a  marriage  has  been 
entered  into  on  faith  of  decree  and  a  ciiild  born;  El  Capitan  Land  ft  Cattle  Co.  v. 
Lees,  13  N.  M.  415.  86  Pac.  924;  Kennfldy  v.  Dickie,  34  Mont  223,  85  Pac.  982,— 
holding  false  testimony  not  sufficient  tu  juEitify  opening  up  of  judgment;  Cragie 
L.R.A.  Au.  Vol.  II.— «» 
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T.  Roberts,  A  Cal.  App.  314,  92  Pac.  97,  holding  one  having  a  cbuice  to  be  beard 
cannot  set  up  false  testimony  to  show  a  patent  was  obtained  illegally;  Cagle  v. 
Dunham,  14  OUa.  623,  78  Pac.  561,  refusing  to  set  aside  the  deciuon  of  the  land 
department  which  was  obtained  by  perjury ;  Homer  v.  Schinstock,  80  Kan.  140,  23 
L.R.A.(N.S.)  136,  101  Pac.  996,  holding  a  judgment  in  original  action  a  bar  to 
action  for  damages  for  perjury  against  adverse  par^ ;  Fealey  v.  Fealey,  104  Cal. 
359,  43  Am.  St.  Bep.  111.  38  pac.  49,  holding  a  judgment  though  obtained  by 
false  testimony  is  binding. 

Cited  in  notes  (10  L.R.A.(K.S.)  230)  on  perjury  as  ground  for  relief  again&t 
judgment;  (54  Am.  St.  Rep.  233)  on  relief  in  equity  against  judgments  and 
other  judicial  determinations. 

Distinguished  in  Boring  t.  Ott,  138  Wis.  268,  19  L.R.A.(N.S.)  1083,  119  N. 
W.  865,  holding  perjury  ground  for  relief  where  part^  could  not  have  dis- 
covered or  known  it  at  trial;  Carpenter  v.  Sibley,  153  Cal.  218,  15  L.R.A.(N.S.) 
1147,  126  Am.  St.  Kep.  77,  94  Pac.  870,  15  A.  ft  E.  Ann.  Cas.  484,  allowing  an 
action  for  malicious  prosecution  where  conviction  of  a  crime  is  procured  by 
fraud  and  perjury. 

IdMkes  Aefmiinv  relief  from  ImdsBseiit. 

Cited  in  Snider  v.  Rinehart,  20  Colo.  460,  39  Pac.  408,  holding  that  equity 
would  not  interfere  with  a  judgment  where  an  adequate  rmedy  by  appeal  has 
been  lost  by  laches. 


Cited  in  Bergin  v.  Uaight,  99  Cal.  56,  33  Pac.  760,  holding  fraud  upon  juris- 
diction of  court  in  procuring  sale  of  real  estate  in  probate,  ground  for  action  to 
set  aside  sale;  Pepin  v.  Lautman,  28  Ind.  App.  78,  62  NT.  E.  60;  Gamp  v.  Ward, 
69  Vt.  291,  60  Am.  St.  Rep.  029,  37  Atl  747,  holding  fraud  for  which  judgment 
will  be  set  aside,  must  have  relation  to  some  extrinsic  or  collateral  matter,  and 
not  to  matter  on  which  judgment  rendered;  Langdon  v.  Blackburn,  109  Cal.  26, 
41  Pac.  814,  holding  fraud  in  procuring  execution  and  probate  of  will,  and  con- 
cealing same  and  size  of  estate  from  heir,  not  ground  for  equitable  action  to 
declare  trust;  Mulcahey  v.  Dow,  131  Cal.  75,  63  Pac.  158,  holding  fraud  in 
procuring  order  of  distribution  in  probate,  by  representing  oneself  as  sole  heir, 
not  ground  for  declaration  of  trust;  SuUivnn  v.  Lumaden.  118  Cal.  668,  50  Pac 
777,  holding  mistake  and  inadvertence  of  referees  in  making  partition  of  lands, 
ground  for  setting  aside  decree  upcm  petition  filed  within  year;  Hanley  v.  Ilan* 
ley,  114  Cal.  693,  46  Pac.  736,  holding  false  representation  of  widow  that  real 
estate  was  community  property,  and  that  declaration  of  homestead  had  been 
filed,  not  ground  for  vacating  decree  in  probate  setting  aside  property  as  home* 
stead;  Keith  v.  Alger,  114  Tenn.  21,  85  S.  W.  71,  holding  that  fraud  must  be 
extrinsic  or  collateral  to  issues  in  former  suit  to  authorize  setting  aside  tlie 
judgment  therein;  Bacon  v.  Bacon,  150  Cal.  483,  89  Pac.  317,  denying  relief 
where  fraud  is  intrinsic;  Friese  v.  Hummel,  26  Or.  150,  46  Am.  St.  Rep.  610, 
37  Pac.  458,  holding  a  fraud  in  consideration  of  merits  no  ground  for  new  trial : 
Amet<7  Estate  Co.  v.  Los  Angeles,  5  Cal.  App.  276,  90  Pac.  420,  holding  fraud 
to  be  ground  for  setting  away  judgment  must  not  be  fraud  as  to  questions  de- 
termined by  the  court;  Thomason  v.  Thompson.  129  Ga.  447,  26  L.R.A.(N.S,) 
544,  59  S.  E.  ,23G,  holding  fraudulent  concealment  of  evidence  not  ground  for 
relief  where  evidence  to  establish  such  fraud  was  given  on  trial;  Campbell- 
Kawannanakoa  v.  Campbell,  152  Cal.  209,  P2  Tac.  184;  Tracy  v.  Muir,  1.11  Cal. 
373,  121  Am.  St.  Rep.  117,  90  Pac.  832,— holding  fraud  .in  having  a  forged  will 
probated  to  be  intrinsic  fraud;  Miller  v.  Perris  Irrig.  Di^  85  Fed.  701.  holding 
organization  of  an  irrigation  district  conclusive  against  an  attack  for  fraud; 
Keyes  T.  Brackett,  187  Mass.  308,  72  X.  E.  986,  3  A.  &  E.  Ann.  Caa.  81,  can- 
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celling  a  hoaA  given  to  dissolve  a  mechanic's  lien  the  approval  of  which  by  mas- 
ter was  obtained  by  fraud;  TollefBon  t.  TollefBOD.  187  Iowa,  164,  114  N.  W.  631, 
holdii^  fraud  In  getting  wife  to  leave  country  for  purpose  of  procuring  divorce 
from  her  while  away  sufflrient  to  set  aside  a  divorce ;  Anderson  v.  Bank  of  Laasen 
County,  140  CM.  898,  74  Pse.  287,  setting  aside  a  judgment  obtained  by  collu- 
sion to  defraud  creditors;  Parsons  v.  Wets,  144  Cat.  416,  77  Fac.  1007,  setting 
aside  a  judgment  where  a  knowing  false  petition  is  presented  to  court  and 
it  ia  acted  on  by  court;  Flood  v.  Templeton,  152  Cal.  155,  13  L.B.A.(N.S.)  584, 
92  Pac.  78,  setting  aside  a  decree  of  foreclosure  of  a  mortgage  where  fraud  of 
mortgagor  induced  him  not  to  interpose  a  valid  defense;  Uecker  t.  Thiedt,  133 
Wia.  162,  113  N.  W.  447,  on  fraud  as  basis  for  setting  aside  a  judgment;  Welch's 
Estate,  3  Cof.  Fnb.  Dec  306,  holding  allegations  did  not  make  out  fraud ;  Re 
Burton,  9  Cof.  Prob.  Dec.  242,  holding  bill  insuffleient  to  show  fraud  vitiating 
a  decree;  Michael  v.  American  Nat  Bank,  84  Ohio  St.  382,  38  L.R.A.(N.S.) 
223,  95  N.  E.  005,  holding  that  equity  will  set  aside  judgment  only  when  fraud 
consists  of  acts  extrinsic  and  outside  matter  directly  tried  and  determined. 

Cited  in  note  (43  Am.  St.  Rep.  117)  on  relief  of  inequity  from  judgment  at  law. 

Dlstingniehed  in  Silva  Santos,  138  Cal.  642,  71  Fac.  703,  holding  fraudulent 
concealment  of  moneys  misappropriated  by  guardian,  ground  for  setting  aside 
decree  settling  aecoant;  Doyle  v.  Hampton,  159  Cal.  734,  110  F*c.  39,  holding 
that  judgment  quieting  title  to  land  which  was  obtained  upon  constructive  serv- 
ice without  any  knowledge  on  part  of  defendant,  end  order  for  wfiieh  service  was 
based  on  false  statements  will  be  set  aside. 

13  L.  R.  A.  340,  FRBKS  v.  BAKRR.  81  tvr.  216,  16  S.  W.  900. 

Cited  in  Keating  Imp.  Cement  ft  Abicb.  Co.  v.  Terre  Haute  Carriage  &  Buggy 
Co.  II  Tex.  Civ.  App.  219,  32  S.  W.  656,  holding  failing  debtor  may  protect  surety 
by  transfer  of  pn^rty  reasonably  proportioned  to  amount  of  debt;  Keraler  v. 
HaUr,  21  Tex.  Civ.  App.  8ft,  61  S.  W.  48,  holding  goods  tatuferred  to  creditor 
absolutely,  though  with  intent  to  defraud,  cannot  be  attached  by  notice  tm\j. 
Contrlbntloa  amoMC  mre1l««. 

Cited  in  footnote  to  Gibson  v.  gheehan  28  L.  R.  A.  400,  which  denies  right  of 
surety  oompaniee  indemnifying  one  surety  on  official  bond,  to  contribution  against 
cosurety. 

Cited  in  Welch  v.  Morris,  193  Mo.  323,  92  S.  W.  98,  holding  the  indemniBed 
party  to  an  indemnity  contract  a  creditor  within  purview  of  statute  concerning 
conveyances  fraudulent  as  to  creditors  from  the  date  of  contract,  contingent  on 
tiie  happening  of  event  indemnified  against. 

13  L.  R.  A.  343,  HOYT  v.  HOYT,  143  Pa.  823,  24  Am.  St.  Rep.  676,  22  Atl.  765. 
Tndemarlwf  vrko  are  entitled  to  m«e. 

Cited  in  McVey  v.  Brendel,  144  Pa.  246.  13  L.  R.  A.  379,  27  Am.  St.  Rep.  62S, 
22  AU.  912,  holding  Cigar  Makers'  International  Union,  not  being  trader,  can 
have  no  distinctive  trademark;  Adelbnrg  v.  Burkham,  9  North.  Co.  Bep.  131, 
to  the  point  that  right  to  injunction  to  protect  tradnnark  ecists  though  without 
registration. 

Cited  in  note  (86  Am.  St.  Rep.  121)  on  what  words  or  phrases  may  constitute 
a  valid  trademark. 
«lf  Imtlng  product  of  amotber. 


Cited  in  Lafean  v.  Weeks,  177  Pa.  431,  84  I*  R.  A.  174.  35  Ati.  693,  holding 
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manufncturer  not  chargeable  with  infringement  of  trademark  in  ubc  of  own 
name  or  initials,  though  used  in  mme  kind  of  letters,  and  upon  same  colored 
baclfground;  Clark  v.  Scott,  4  Lack.  Legal  News,  164,  holding  use  of  one's  name 
upon  tobacco  packages  in  form  indicating  artifice  for  producing  impression  that 
product  identical  with  that  of  rival  concern,  is  infringemoit  of  trademark; 
T;gert-Allen  Fertilizer  Co.  v.  J.  £.  l^gert  Co.  21  Pa.  Co.  Ct.  7  Pa.  Diat. 
R.  431,  holding  unfair  trading  in  using  name,  wwd,  or  deviee  adopted  by  another 
to  distinguish  bis  goods^  and  in  BO  uaii^  it  a«  to  put  off  goods  as  those  <rf  other 
party. 

Cited  in  note  (17  L.  R.  A,  129,  130)  on  use  of  trademarks. 

DiBtingutahed  in  Shepp  v.  Jones,  16  Pa.  Co.  Ct.  164,  3  Pa.  Dist.  R.  642,  36 
W.  N.  C.  29,  holding  equity  will  enjoin  merchant  from  so  simulating  product  of 
another  merchant  as  to  deceive  public. 

13  L.  R.  A.  346.  MOORE  v.  DARBY,  6  Del.  Ch.  103,  18  Atl.  768. 
Tcnmney  by  cmrtesir. 

Cited  in  not«s  (112  Am.  St.  Rep.  689)  on  tenancy  the  curtesy;  (128  Am. 
8t  Rep.  475,  480)  on  nature  and  existence  of  estates  o£  tenancy  by  the  curfeesv. 

13  L.  R.  A.  34^,  MICHIGAN  MUT.  L.  INS.  CO.  t.  REED,  84  Micb.  524.  47  N. 
W.  1106. 

In»Hrance|  mlkvepreaentatlonK  avoldlns:  poller* 

Cited  in  Ketcham  v.  American  Mut.  Acci.  Asso.  117  Micb.  523,  76  N.  W.  fi, 
holding  agent's  knowledge  of  facts  will  not  avoid  forfeiture,  if  assured  knew  an- 
swers in  application  were  untrue;  Beebe  v.  Ohio  TaimioB*  lat.  Co.  93  Mich.  S24. 
IS  L.  R.  A.  486,  32  Am.  St.  Rep.  S19,  63  N.  W.  8U.  holding  policy  not  avoided 
failure  of  application  to  show  encumbrance,  when  same,  known  to  ageat  who 
filled  out  application,  and  had  insured  sign,  without  reading;  Miidge  v.  Supreme 
Court  I.  0.  O.  F.  149  Micb.  469,  14  L.R.A.(N.S.)  282,  119  Am.  St.  Rep.  686,  112 
N.  W.  1130,  holding  insurer  not  estof^wd  to  set  up  fraud  in  application  made  out 
by  its  agent  with  assent  of  insured. 

Cited  in  notes  (67  L.R.A.  708,  736)  on  retention  of  policy  as  waiver  of  mie- 
tal»  or  fraud  of  insurer  or  its  agent;  (22  Am.  St.  Bep.  883)  on  waiver  or 
estoppel  by  insurance  agent. 

18  li.  R.  A.  363,  FONES  BROS.  HARDWAKE  CO.  v.  EBB,  54  Ark.  645,  17 
S.  W.  7. 

Contract*  for  pnbUc  irorlcaf  plan*  and  speelflcatlou*. 

Cited  in  Packard  v.  Hayes,  94  Md.  250,  51  Atl.  32,  holding  contract  for  dis- 
posal of  garbage,  let  upon  advertisement  inviting  bidders  to  submit  scheme, 
feasibility  of  wbic^  was  to  be  determined  by  city  councilt  void ;  Sanitary  District 
T.  Lee,  79  HI.  App.  1B9,  holding  advertisement  for  oonstrttcticm  of  bridge  cost- 
ing over  $500,  by  sanitary  district,  must  leave  nothing  to  discretion  of  trustees, 
except  to  determine  who  is  lowest  bidder ;  Andrews  v.  Ada  County,  7  Idaho,  457, 
63  Pac.  592,  holding  plans  and  speciflcations  for  public  bridge  must  be  adopted 
before  advertising  for  competitive  bids;  Moran  v.  Thompson,  20  Wash.  538,  56 
Pac.  29,  holding  "under  city  charter  recjuiring  contract  for  local  improvement  to 
be  let  to  lowest  bidder,  board  of  public  works  without  authority,  after  accepting 
bid,  to  modify  contract  for  addition  to  waterworks;  Holmes  v.  Detroit,  120 
Micb.  236.  46  L.  B.  A.  126,  77  Am.  8t.  Rep.  687,  79  N.  W.  200,  holding  advertise- 
ment for  proposals  for  paving  may  limit  bidding  to  material  oonfattlled  by 
gle  dealer;  Saunders  v.  Iowa  City,  134  Iowa,  142,  9  I.JLA.(N.S.)  387.  Ill  N.  W. 
£29;  holding  that  a  eily  may  contract  for  use  of  patented  pavement  when  let  to 
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loweit  bidder;  Bluffton  v.  Miller,  33  Ind.  App.  527,  70  N.  E.  989,  holding  that  a 
resolution  for  street  improvement  not  stating  the  exact  material  to  be  used  but 
leaving  an  option  of  three  kinds  is  invalid  for  not  stating  the  "kind"  to  be 
bid  upon;  Baltimore  t.  Flack,  304  Md.  136,  04  Atl.  702,  holding  that  a  specifi- 
cation may  be  made  for  three  differout  kinds  of  pavement  to  be  used  iu  one 
notice  if  the  kinds  are  put  in  competition  against  each  other  and  the  city  may 
select  the  lowest  bid  on  any  one  kind  even  though  there  is  a  lower  bid  on  an- 
other kind;  Huntington  County  v.  Pasliong,  41  Ind.  App.  77,  83  X.  E.  383,  hold- 
ing a  contract  let  by  board  on  plans  filed  without  specifications,  the  epecifications 
to  be  supplied  by  bidder  may  be  enjoined  by  tax  payer;  Gosliert  v.  Seattle,  67 
Wash.  650,  107  Pac  860,  holding  a  call  for  bids  on  a  fire  alarm  system  which 
the  city  may  deem  adequate  no  adequate  system  being  specified,  is  void;  Healey 
r.  Anglo-California  Bank,  5  Cal.  App.  285,  90  Fac.  54,  holding  that  material 
diserepaneieg  between  plans  and  notice  avoid  an  attempted  acceptance  and 
award  to  a  bidder;  Hart  v.  New  York,  201  N.  S3,  94  N.  E.  219,  holding  that 
contract  entered  into  following  competitive  bidding  is  not  valid  unless  plans  and 
specifications  furnished  intelligent  and  uniform  test  for  purpose  of  showing 
which  was  lowest  bid;  Hilger  v.  Chrisp,  98  Ark.  494,  136  S.  W.  660,  holding;  that 
definite  plans  and  specificationa  must  accompany  advertisement  for  bids  for 
building  public  bridge;  City  Street  Improv.  Co.  v.  Kroh,  158  Cal.  317,  110  Pac. 
933,  holding  that  plans  and  specifications  for  public  work  must  be  suQIciently 
definite  to  enable  bidder  reasonably  to  know  outlay  to  be  made  in  performing 
woric. 

Cited  in  note  (30  L.lt.A.(lf.S.)  215,  219)  on  sufficiency  of  specifications  for 
guidance  of  bidder  for  public  contract. 
S^ec^Hlty  (or  prerlona  approprlatioii. 

Cited  in  Wiegel  v.  Pulaski  County,  61  Ark.  77,  32  S.  W.  116,  holding  contract 
made  by  county  judge  for  turnpike  road,  without  previous  appropriation  there- 
for, void;  Thompson  v.  Searcy  County,  6  C.  C.  A.  678,  12  V.  S.  618,  57  Fed-  1035, 
holding  contract  for  courthouse  costing  929,000  valid,  although  only  $2,200  pre- 
viously appropriated. 

Distinguished  in  Dnrrett  v.  Buxton,  63  Ark.  400,  39  8.  W.  56,  holding  statute 
requiring  appropriation  before  contract  can  be  made  Ijiy  county,  not  applicable 
to  contract  for  building  courthouse  and  jail. 
CJae  of  apeelJIc  (Mnd. 

Cited  in  Bowman  v.  Frith,  73  Ark.  626,  84  S.  W.  709,  holding  that  the  right 
of  the  levying  judge  to  aceed  amount  appropriated  for  improvement  does  not 
authorize  an  excess  to  the  extent  of  building  a  new  court  bouse  under  a  contract 
purporting  to  be  one  for  improvement  only;  Kerwin  v.  Caldwell,  80  Ark.  283, 
46  S.  W.  1058,  holding  that  an  appropriation  for  building  and  maintaining  a 
county  hospital  inchidea  the  power  to  purchase  land  as  a  site  therefor. . 
AdTcrtlaetuent  for  bids. 

Cited  in  footnote  to  Crowder  v.  Sullivan,  13  L.  R.  A.  647,  which  holds  notice 
for  bids  for  electric  light  contract  unnecessary. 
Rivfcta  of  biddsrs. 

Cited  in  Hannan  v.  Board  of  Education,  25  Okla.  378,  30  L.R.A.(N.S.)  223. 
107  Pac.  646,  to  the  point  that  all  discretion  is  withheld  from  contracting 
officers,  and  they  are  bound  to  give  contract  to  lowest  bidder,  and  cannot  let  it 
out  for  individual  gain  or  reward  to  another;  Smith  v.  Rogers  Coimty,  26  Okla. 
829,  110  Pac  669,  holding  that  injunction  does  not  lie  to  prevent  county  com- 
missioners to  let  contract  to  construct  bridge,  where  appeal  from  order  of  com- 
missioners is  provided  for  by  statute. 
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Cited  in  footnote  to  McNeil  t.  Boston  Chamber  of  Commerce,  13  L.  R.  A.  669, 
wbicb  bolda  rights  of  bidders  not  determinable  hj  printed  notice  where  terms 
orally  fixed. 

Cited  in  nof«!8  (26  L.  R.  A.  709)  on  right  of  lowest  bidder  on  publie  eontraot; 
(3S  Ij.R^(X.S.)  664)  on  diacKtion  in  choosing  between  bidden  for  public 
contract. 

Taxpayers  rlykt  to  aaotlom  pnblle  eontcMt. 

Followed  in  Bowman  v.  Frith,  73  Ark.  626.  84  S.  W.  709,  holding  that  a  tax 
payer  may  maintain  a  suit  to  cancel  a  void  contract  for  publie  improvement. 
Coiu4r«e<lo»  favorlav  statute. 

Cited  in  Oliver  t.  Chicago.  R.  I.  ft  P.  R.  Co.  80  Ark.  471,  117  S.  W.  238,  as 
illustrating  a  judicial  enforcement  of  l^slative  intent  although  unable  to  sus- 
tain the  literal  language  of  the  statute. 


WlIU)  ItCe  Mtale. 

Cited  in  Reynolds's  Estate,  8  Kulp,  190,  holding  devise  of  all  of  testator's  es- 
tate unto  his  wife  "for  and  during  her  natural  life,"  gives  wife  life  estate  only. 
Devise  of  fee  not  eat  dowa  br  snbseaneat  qaallfytav  words. 

Cited  in  Fidelity  Trust  Co.  v.  Bobloski,  228  Pa.  66,  28  L.R.A.(N.S.)  1099,  76 
Atl.  720,  holding  that  a  direction  in  a  will  that  testator's  wife  take  and  enjoy 
all  his  real  and  personal  estate  considered  with  rest  of  will  passes  the  fee  in 
the  realty  to  her;  Caslow  v.  Strausbaugb,  233  Pa.  71,  81  Atl.  927,  holding  that 
devise  generally  or  indefinitely,  with  power  of  disposition  carries  fee. 

Cited  in  footnotes  to  Roth  v.  Rauscbenbusch,  61  L.  R.  A.  455,  which  holds  fee 
simple  by  devise  to  one  absolutely  and  forever,  not  cut  down  by  subsequent 
clause  as  to  disposition  of  a^y  remainder  on  devisee's  death;  Comwell  T.  Wulff, 
46  L.  R.  A.  63,  which  holds  absolute  power  of  disposition  in  instrument  ooa- 
Teying  land  carries  lull  power  in  land  itself. 

Cited  in  note  (18  L.R.A.(N^.)  469)  on  power  of  disposition  bestowed  on  de- 
visee as  indicative  of  quantum  of  estate  intended  to  be  devised. 
Preeatorjr  word*. 

Cited  in  Boies's  EsUte,  177  Pa.  196,  35  Atl.  724,  holding  absolute  devise,  fol- 
lowed 1^  declaration  of  trust  as  to  same,  with  directions  that  income  be  paid 
to  devisee  during  life,  gives  devisee  authority  to  dispose  of  corpus  of  estate; 
Hendricks  v.  Senior,  26  Fa.  Co.  Ct.  223,  17  Montg.  Co.  L.  Rep.  140,  holding  un- 
der devise  to  wifto  for  life,  with  directions  that  remainder  shall  go  to  sudh  of 
wife's  relations  as  she  shall  name,  wife  takes  fee;  Byrne  v.  Weller,  61  Ark.  376, 
33,  S.  W.  421,  holding  where  testator  gives  entire  property  to  wife  for  life,  and 
in  subsequent  clause,  after  certain  speciflo  bequeste,  gives  to  her  remainder  <rf 
estate,  wife  takes  fee. 

13  L.  R.  A.  360,  WENGERD'S  APPEAL,  143  Pa.  616,  22  Atl.  869. 
Vestlaar  of  lesaer. 

Cited  in  Long's  Estate,  3  Pa.  Super.  Ct.  330,  holding  that  bequest  to  sons  snd 
to  children  of  deceased  son  conditioned  upon  survival  of  sons  after  cumulative 
trust  vests  an  unconditional  legacy  in  children  of  deceased  son;  Jackson's 
Estate,  21  Lane.  L.  Rev.  146,  holding  that  request  to  granddaughter,  "when  abe 
arrives  at  age  of  21  years,  but  in  ease  of  death  before  that  time  to  otiien," 
vested  at  death  of  testator;  Blecber's  Estate,  22  Lane.  L.  Rev.  17,  holding  that 
bequest  of  personal  property  relates  to  time  of  testator's  death  unless  contrary 
intention  is  dearly  indicated  in  will;  Dilworth's  Estate,  68  Pittsb.  L.  J.  47, 
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holding  that  under  deviie  to  children  ft^ing  certain  perioda  for  distribution, 
shares  vested  at  time  fixed  for  distribution  whether  paid  or  not;  Long's  Estate, 
228  Fa.  600,  77  Ail.  824,  holding  that  in  case  of  doubtful  construction  law 
leans  in  favor  of  absolute  rather  than  defeasable  estate;  of  vested  rather  than 
contingent  one. 

Cited  in  note  (10  Eng.  Rul.  Cas.  820)  as  to  when  remainder  is  vested. 

Distinguished  in  MeClure's  Estate,  221  Pa.  562,  70  Atl.  860,  holding  tliat 
where  testator  provides  that  named  legatee  shall  take  legacy  if  living  when  h'la 
est&U  shall  have  been  settled  up  it  is  his  plain  meaning  that  the  legatee  will 
take  only  if  he  be  living  at  the  time  when  the  estate  is  settled. 

13  L.  R.  A.  S«2,  ATCHISON,  T.  *  S.  F.  R.  CO.  v.  TEMPLE,  47  Kan.  7,  27 
Pac.  98. 

OBrrlers)  Batlee  of  Amammg^  ttt  frelKkt. 

Cited  in  Atchison,  T.  ft  S.  F.  B.  Co.  v.  Collins,  47  Kan.  14,  27  Pac  90, 
holding  notice  of  claim  for  damage  for  injury  to  marc  given  from  five  to  seven 
days  after  unloading,  sufficient;  Wichita  &  W.  R.  Co-  v.  Koch,  47  Kan.  756, 
28  Pac.  1013,  holding  notice  of  damage  given  nearly  two  weeks  after  delivery 
-and  removal  of  stock,  insufficient;  Wichita  &,  W.  R.  Co.  v.  Koch,  8  Kan.  App. 
647,  56  Pac.  538,  holding  notice  unnecessary  as  to  stock  dead  at  time  of*  re> 
loading  by  railroad ;  Atchison,  T.  ft  S.  F,  R.  Co.  v.  Poole,  73  Kan.  408,  87  Pac. 
465,  holding  a  failure  to  notify  for  damage  to  stock  shipped  as  per  limited  lia- 
bility contract  does  not  apply  to  loss  of  market  caused  by  carrier's  ne^igent 
delay;  Missouri  E.  ft  T.  R.  Co.  v.  Davis,  24  Okla.  684,  24  L.R.A.(N.S.)  870,  104 
Pac.  34,  holding  that  written  notice  after  removal  from  receiving  pens  to  shippers 
bams  but  before  mingling  with  other  stock  is  sufficient  compliance  with  contract 
for  notice  before  removal  where  barns  were  nearer  to  station  than  pens  and  car- 
rier's agent  inspected  the  stock  in  the  bams. 

Cited  in  notes  (7  L.RA.(N.S.)  1043)  on  reasonableness  of  time  fixed  in  con- 
tract of  shipment  of  live  stock  for  prenentation  of  claim  for  damages;  (24  L.R,A. 
(N.8.)  867)  on  removal  of  live  stock  from  carrier's  premises  before  notioe  of 
claim  where  given  in  time  for  examination;  (88  Am.  St.  Rep.  116)  on  limitation 
of  carrier's  liability  in  bills  of  lading;  (S  Eng.  Rul.  Cas.  348)  mi  special  limita- 
ti<His  of  liability  carrier. 

13  L.  R.  A.  364,  LITTLE  ROCK  ft  M.  R.  CO.  v.  WILSOX,  90  Tenn.  271,  25  Am. 

St.  Rep.  693,  16  6.  W.  613. 
R«llriHid«f  UmhlHtT         nonobaeTvanoe  of  «t«tatorr  precantloaa  to  pre- 
veat  moeld«nta. 

Cited  in  Knoxville,  C.  O.  ft  L.  B.  Co.  t.  Aeuff,  92  Tenn.  34,  20  S.  W.  848,  hold' 
ing  statute  making  railroad  liable  for  damages  from  running  train  without  look- 
out, apidieaUe  where  train  pushed  by  engine;  Iron  Mountain  R.  Co.  v.  Dies. 
98  Tain.  660,  41  8.  W.  860,  holding  liability  of  railroad  for  injury  to  person  by 
engine  and  tender  running  backwards,  is  absolute,  if  not  engaged  in  switching  in 
yards;  Southern  R.  Co.  v.  Pugh,  95  Tenn.  421,  32  S.  W.  311,  holding  statute 
not  applicable  where  injury  occurs  during  switching  in  railroad  yards,  depot 
grounds,  or  side  traclea;  Towles  v.  Southern  R.  Co.  103  Fed.  406,  holding  statute 
not  applicable  whenever  company  compelled  to  run  trains  or  cuts  of  cars  back- 
wards, however  remote  from  switching  yard;  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v. 
Davis,  62  C.  C.  A.  660,  127  Fed.  037;  Byrne  v.  Kansas  City,  Ft.  S.  ft  M.  R.  Co. 
24  L.  R.  A.  699,  9  C.  C.  A.  676,  22  U.  S.  App.  220,  01  Fed.  613,  holding  contribu- 
tory negligence  will  not  defeat  action  for  injuries  based  on  failure  of  railroad 
to  observe  statutory  precautions  to  present  accident,  but  may  be  considered  in 
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mitigation  of  damagPB;  Wheeler  v.  Oregon  R.  &  Xar,  Co.  16  Idaho,  394,  102  P»c. 
347>  holding  that  tlie  negligence  of  carrier  by  failure  to  ring  bell  or  blow  whistle 
at  croeaing  does  not  abrogate  the  doctrine  of  contributory  negligence;  Louisville 
&  N.  R.  Co.  V.  Martin,  113  Tenn.  287,  87  S.  \V.  418,  holding  it  error  to  refuse  to 
charge  that  noucompliance  with  statute  in  running  a  train  constituted  negligence; 
St.  Louis  &  S.  F.  R.  Co.  v.  Finley.  122  Tenn.  133, 118  S.  W.  602,  18  Ann.  C  as.  1141. 
holding  that  statutory  precautions  to  pre\'ent  accidents  on  railroads  are  derla- 
tory  of  common  law  except  as  to  burden  of  proof  and  absolute  liability. 

Cited  in  notes  (25  L.R.A.  2!t2)  on  duty  to  maintain  lookout  on  railroad  train: 
(31  L.R.A.(N.S.)  1039)  on  intoxication  of  persona  on  track  as  affecting  appli- 
cability of  doctrine  of  last  clear  chance. 

Distinguished  in  Southern  R.  Co.  v.  Simpson,  65  C.  C.  A.  S63,  131  Fed.  708. 
holding  the  operation  of  an  engine  backwards  in  day  time  with  proper  lookout 
is  not  a  violation  of  statute  requiring  lookout  ahead;  Gilliam  t.  Texas  ft  F,  R. 
Co.  114  La.  276,  38  So.  166,  holding  that  company  is  not  liable  for  death  of  in- 
toxicated person  sleeping  on  track  caused  by  pushing  of  ears  with  engine  behind 
and  without  a  headlight  on  the  front  cars,  there  being  no  requiring  statute. 
Doubtful  or  erroneona  citation. 

Cited  in  Southern  R.  Co.  v.  Hamblen  County,  IIS  Tenn.  S30>  02  S.  W.  238,  oii 
the  powers  of  county  courts. 
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Evidence)  record  In  anotlier  case. 

Cited  in  Walker  v.  Philadelphia,  195  Pa.  173,  78  Am.  St.  Rep.  801,  45  AU. 
657,  holding  verdict  and  judgment  in  action  by  wife  for  personal  injury,  not  evi- 
dence of  negligence  in  action  by  husband  against  same  defendant,  for  injury  in 
same  accident. 

DepOKltlonai  adnilaMlbllltr  In  anbaevnent  proeeedlnar*. 

Followed  in  Roberts  v.  Powell,  210  Pa.  60?,  60  AtL,  258,  holding  deposition  of 
former  suit  inadmissible  in  partition  proceedings  for  non-identity  of  parties  in 
latter  suit. 

Cited  in  Kyper  v.  Rheaffer,  42  Pa.  Super.  Ct.  281,  holding  that  identity  of  sub- 
ject matter  and  identity  of  parties  must  unite  to  render  testimony  in  one  case 
admisaible  in  another. 
Freanmptlon  of  nnrllKeaee> 

Cited  in  Bernhardt  t.  West.  PennsyWania.  R.  Co.  IM  Pa.  364,  28  AU.  140, 
holding  presumption  of  negligence  of  railroad  not  created  by  passenger  stepping 
upon  bung  from  keg  in  alighting  from  train;  Proud  v.  Philadelphia  &  R.  R, 
Co.  64  N.  J.  L.  707,  50  L.  E.  A.  470,  46  Atl.  710,  holding  railroad  not  n^ligent 
because  of  filth  recently  deposited  on  steps  of  ear;  Allen  v.  Northern  P.  R.  Co.  35 
Wash.  229,  66  L.R.A.  808,  77  Fac.  204,  holding  fact  that  passenger  is  injured  by 
agency  under  control  of  carrier  is  not  necessarily  prima  facie  evidence  of  carrier's 
negligence;  Green  v.  Baltimore  ft  O.  R.  Co.  32  Pa.  Co.  Ct  270,  14  Pa.  Dist  B. 
203,  holding  that  negligence  of  railroad  company  cannot  be  presuned  from  proof 
of  the  presence  of  a  cuspidor  in  the  aisle  of  its  station  which  caused  injury  to 
plaintiff;  Foster  v.  American  Bitumaatic  Enamel  Co.  16  Pa.  Dist.  R.  319,  holding 
that  the  presence  of  a  bucket  of  hot  enamel  on  the  deck  and  the  spot  of  eBsme) 
on  which  plaintiff  slipped  are  not  alone  conclusive  of  negligence;  Ammon  v.  Oon- 
estoga  Traction  Co.  25  Lane.  L.  Rev.  08,  holding  that  no  presumption  of  negli- 
gence arising  from  injury  to  passenger  from  cut  received  from  broken  window 
g,1ass,  which  was  broken  shortly  before  aeeident;  Stanford  v.  Chester  Traction 
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Co.  11  DeL  Co.  Rep.  242,  holding  tiiat  presence  of  tranaitory  foreign  obstacle  in 
car,  such  as  banana  peel,  does  not  import  negligence,'  unless  evidence  shows  it 
was  there  with  carrier's  employee's  knowledge;  Sutton  v,  Pennsylvania  R.  Co.  23i» 
Pa.  526,  70  Atl.  719,  holding  that  no  presumption  of  negligence  arises  from  pres- 
ence on  steps  of  car  of  thin  layer  of  ice,  in  action  by  passenger  for  injuries  sus- 
tained while  alighting. 

Cited  in  notes  {15  L.R.A.  36}  on  presumption  of  negligence  from  occurrence 
of  accident;  (113  Am.  St.  Rep.  990,  1031)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 

Distinguished  in  Foster  v.  Old  Colony  Street  R.  Co.  182  Mass.  380,  65  N.  E. 

705,  holding  street  car  company  liable  to  passenger  slipping  on  ice  accumulat- 
ing on  step  during  storm. 

Cuntrlbntorr  ncKltseace. 

Cited  in  Pittsburgh^  C.  C.  &  St.  L.  R.  Co.  v.  Aldridge,  27  Ind.  App.  600,  61 
N.  E.  741,  holding  passenger  alighting  from  rear  platform  of  railroad  car,  when 
»>teps  covered  with  snow  and  ice,  guilty  of  contributory  negligence. 

crnrrier;  dntr  to  pWMensc*' 

Cited  in  Vancleve  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  107  Mo.  App.  103,  80  S.  W. 

706,  holding  company  not  bound  to  keep  up  an  inspection  uf  entire  train  en  route 
and  remove  mud  accumulated  on  steps  from  feet  of  passengers  especially  when 
its  jH'esence  is  unknown  to  operators  of  train;  Riley  v.  Rhode  Island  Co.  20  R.  I. 
146,  15  L.R.A.(N.S.)  624,  60  Atl.  338,  17  A.  A  £.  Ann.  Cas.  60,  holding  company 
not  bound  to  ranove  ice  and  anow  continually  accumulating  on  exposed  st^s  of 
train  en  route. 

Cited  in  footnote  to  Sturgis  v.  Kountz,  27  L-  R.  A.  390,  wliich  requires  ferry- 
boat  owner's  duty  to  provide  sufficient  bar  to  driveway. 

Cited  in  notes  (68  L.ItA.  168)  on  ferryman  as  a  common  carrier;  (33  L.R.A. 
(N.S.)  532)  oa  duty  of  steamship  company  to  passengers  aa  to  condition  of 
tlecks;  (5  Eng.  Rul.  Cas.  463)  on  extent  of  duty  to  secure  safety  of  passengers. 

J  3  L,  R.  A.  370,  UALLSTEAD  v.  CURTIS,  143  Pa.  352,  22  Atl.  977. 
Banlu  I  llabllitv  ot  •toelckoliler  m  partner. 

(.'ited  in  Gibbs's  Estvte,  157  Fa.  68,  22  L-  R.  A.  281, '27  Atl.  383,  holding  that 
creditor  seeking  to  hold  stockholders  of  bank  individually  liable  as  partners,  has 
Iniidcn  of  proof  as  to  existence  of  partnership. 

t  iled  in  note  (22  L.  R.  A.  276)  on  presumption  as  to  incorporation. 
I'roof  of  pMrtnemlilp. 

Cited  in  Re  Littman,  169  Fed.  236,  as  containing  a  review  of  facts  necessary  to 
prove  a  partnership  is  oontmpljktion  of  law. 

13  L.  B.  A.  374,  KEHLER  t.  SCHWENCE,  144  Pa.  348,  27  Am.  St.  Rep  633,  22 
Atl.  910. 

Mnitter  «nd  KerTaot)  datj'  k«  to  character  of  appliances. 

Cited  in  Shadford  v.  Ann  Arbor  Street  R.  Co.  Ill  Mich.  393,  69  N.  W.  661; 
Unkitus  v.  Butler  Colliery,  7  Kulp,  75;  Reese  v.  Hershey,  163  Pa.  257,  43  Am. 
St.  Sep.  705,  29  Atl.  907, — holding  negligence  cannot  be  imputed  to  employer 
from  employment  of  methods  or  machinery  in  general  use  in  business;  Mason  v. 
Fourteen  Mfn.  Co.  82  Mo.  370;  Keenan  v.  Waters,  181  Pa.  250,  37  At).  342; 
Hunt  T.  Graham,  15  Pa.  Super.  Ct.  40;  BonntT  v.  Pittsburgh  Bridge  Co.  .i  Pa. 
Super.  Ct.  284, — holding  test  of  employer's  liability  is  whether  employee  cxpa*od 
to  danger  through  failure  to  provide  reasonably  nafe  machinery,  and  tei^t  of 
reasMuMe  safety  is- ordinary  use;  Dooner  r.  Delaware  &.  H.  Canal  Co.  171  Pa. 
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600,  33  Atl.  415,  holding  railroad  not  liable  for  injury  to  brakeman  rentlting  from 
absence  of  8te[w  or  handholds  on  freight  car,  same  being  in  common  UM;  Hig- 
gins  V.  Fanning,  195  Pa.  602,  40  Atl.  lOi!,  holding  absence  of  gnard  on  laundry 
mangle  not  negligence,  in  absence  of  evidence  that  guards  are  in  ordinary  use; 
Louisville  &  N.  Jt.  Co.  v.  Boland,  06  Ala.  629,  18  L.  K.  A.  261,  II  So.  667,  hold- 
ing railway  company  receiving  from  other  companies  for  transportation,  cars 
having  couplings  inferior  to  those  in  use  on  its  own  road,  but  in  general  use, 
not  n^ligent;  Eckhart  A  S.  Mill  Co.  t.  Schaefer,  101  HI.  App.  508,  holding  evi- 
dence Bs  to  other  appliances  used  for  certain  purpose  inadmissible  on  qneation 
of  safety  of  appliance  romplained  of;  Oravadahl  t.  Chicago  Bef.  Co.  85  111.  App. 
347,  holding  evidence  of  better  and  safer  method  of  constructing  scaffold  than 
construction  of  that  causing  injury  not  admissible;  Hoffner  v.  Prettyman,  6  Pa. 
Super.  Ct.  22,  41  W.  N.  C.  259,  holding  where  evidence  conflicting  as  to  proper 
oonstruction  of  scaflTolding,  question  for  jury;  Haines  v.  Spencer,  92  C.  C.  A.  65B, 
167  Fed.  271.  holding  it  not  duty  of  employer  to  supply  newest  or  safest  machin- 
ery but  only  to  special  due  care  in  supplying  such  as  is  reasonably  safe. 

Cited  in  footnote  to  Duntley  v.  Inman,  P.  ft  Co.  50  L.  R.  A.  785,  which  denies 
liability  for  fallnre  to  fnrnish  better  belt  shifter  if  me  furnished  under  proper 
use. 

Cited  in  notes  (48  L.R.A.  70)  on  employer's  liability  for  injuriea  received  by 
servants  owing  to  want  of  blocking  at  switches;  (98  Am.  St.  Bep.  295)  on  lia- 
bility to  servant  for  injuries  due  to  defective  machinery  and  appliances;  (65  An. 
St.  Bep.  738)  on  duty  of  t&ilrosds  to  furnish  impraved  appliamses. 
^  AgpwfM*  aaek  mm  eoasMOnlr  aaed* 

Cited  in  Brands  t.  St.  Louis  Car  Co.  213  Ho.  711,  IS  L.B.A.(N.8.)  706,  112 
8.  W.  611,  on  duty  of  master  with  respect  to  character  of  apparatus  used;  Pauui 
T.  Lehigh  Taltey  Coal  Co.  231  Pa.  580,  80  Atl.  1126;  Keeder  v.  Lehigh  Valley  Coal 
Co.  231  Pa.  670,  80  Atl.  1121,— holding  that  master  is  only  bound  to  furnish 
such  appliances  as  are  in  general  use  in  business,  trade  or  industry  in  which 
he  is  engaged ;  Soward  v.  American  Car  Co.  66  W.  Va.  270,  66  S.  E.  329,  holding 
that  master  is  not  bound  to  furnish  very  best  and  safest  machinery  and  appli- 
ances, bnt  only  such  as  ar^  reasonably  safe;  Boop  t.  Laurelton  Lumber  Co.  212 
Fa.  525,  61  Atl.  1021,  holding  proof  of  repair  of  wheel  as  such  wheels  wet  ordi- 
narily repaired  not  sufficient  to  show  that  it  was  in  proper  condition  to  be  used 
in  saw  mill  according  to  ordinary  usage  in  such  cases. 

Cited  in  footnote  to  Service  v.  Shoneman,  09  L.R.A.  702,  which  denies  mas- 
ter's liability  for  injuries  by  boiler  furnished  where  it  was  one  in  ordinary  use 
and  was  procured  in  exercise  of  business  prudence. 

Cited  in  notes  (16  L.R.A.  (N.S.)  130)  on  furnidiiag  servant  article  in  general 
use  as  measure  of  master's  duty;  (6  L.B.A.  (N.S.)  403)  on  standard  of  master's 
duty  as  to  selection  between  different  styles  or  makes  of  appliances. 
DntT  to  yrmwm  rmployec  of  dsBser- 

Cited  in  Baldwin  v.  Umer,  206  Pa.  464,  56  Atl.  38,  denying  employer's  lia- 
bility for  failure  to  instruct  boy  of  eighteen  as  to  danger  in  walking  upon  auto- 
matic elevator  doors;  Smith  v.  Brown,  27  Lane.  L,  Rev,  172,  holding  that  it  is 
not  negligence  to  fail  to  instruct  boy  of  fourteen  who  bad  worked  around  machin- 
ery for  a  year  and  run  machine  ten  days  before  injury. 
AMwmptlon  of  rivU. 


Cited  in  footnotes  to  Mensch  v.  Pennsylvania  B.  Co.  17  L.  R.  A.  450,  which 
holds  danger  from  projection  of  bolt  from  end  of  car  assumed  by  brakeman; 
Stager  t.  Troy  Laundry  Co.  63  L.  R.  A.  469,  which  holds  risk'  of  hand  paasing 
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under  gaard  rails  into  rollers  not  muumed,  as  matter  irf  law,  bj  servant  oper- 
ating mangle  in  laundry. 
CratvlfevtoiT  MCsUvenee* 

Cited  in  Schmidt  t.  Cook,  4  Misc.  87,  23  N.  Y.  Sapp.  799.  holding  child  of 
eleven  years,  and  in  possession  of  facolties,  responsible  for  observance  of  care 
for  personal  safety,  but  only  of  degree  proper  to  age  and  condition ;  Greenway 
V.  Conroy,  160  Pa.  189,  34  W.  N.  C.  89,  40  Am.  St.  Rep.  715,  28  Atl.  692,  hold- 
ing court  cannot  assume  that  boy  over  fourteen,  with  six  months  experience  in 
machine  shop,  incapable  of  forming  judgment  of  danger  of  climbing  ladder  to  put 
belt  on  pulley.  Dynes  v.  Bromley,  208  Pa.  636,  57  Atl.  1123,  and  Rachmel  v. 
aark,  205  Pa.  321,  02  L.  R.  A.  002,  54  Atl.  1027,  holding  whether  child  exer- 
cised care  commensurate  with  age  and  discretion,  question  for  jury;  Parker  v. 
Washington  Electric  Street  R.  Co.  207  Pa.  441,  56  Atl.  1001,  holding  contributorj 
Diligence  of  child  seven  years  and  eight  months  old,  question  for  court,  where 
facts  settled  and  inferences  clear;  Pennsylvania  Co.  v.  Finney,  145  Ind.  560,  42 
K.  E.  816,  holding  brakeman  descending  ladder  of  freight  car,  without  looking 
out  for  water  plug  situated  dangerously  near  track,  guilty  of  contributory  neg- 
ligence; Daniels  v.  Johnson,  39  Colo.  184,  89  Pac.  811,  holding  that  capacity  of 
14-yearK>ld  girl  to  apprehend  danger  under  conflicting  evidence  is  a  question  for 
the  jury;  Kirehner  v.  Oil  City  Street  R.  Co.  210  Pa.  47,  50  Atl.  270,  holding  that 
evidence  of  want  of  capacity  to  abaolnv  16-year-old  boy  from  nf^ligmce  in  riding 
on  car  platform  must  be  very  clear;  Bioe  v.  Wheeling  Electrical  Co.  M  W.  Va. 
69S,  69  S.  E.  626,  holding  that  consideration  of  the  age  and  general  information 
of  a  minor  may  be  specially  required  of  jury  though  not  to  exclusion  of  alt  otiier 
facts  and  circumstances;  Sullenberger  v.  Cheater  Traction  Co.  33  Pa.  Super.  Ct. 
16,  holding  that  the  sending  of  a  child  under  seven  years  of  age  on  an  errand 
across  a  busy  street  in  which  the  child  is  killed  is  conclusive  of  the  negligence 
of  parent;  Bice  v.  Whoellng  Electrical  Co.  62  W.  Va.  699,  69  8.  E.  626,  holding 
for  jury  the  question  of  contributory  negligence  in  grasping  hold  of  a  highly 
cbanpd  light  wire  Huppoied  to  have  been  insulated  and  of  small  voltage. 

Cit«d  in  footnote  t«  Duntl^  v.  Inman,  P.  ft  Co.  60  L.  R.  A.  785,  which  holds 
want  of  care  not  shown  1^  breaking  of  piece  of  machinery  causing  servant's 
death. 

Cited  in  notes  29  IlR.A.(N.S.)  489,  491)  on  presumption  and  burden  of  proof 
as  to  capacity  of  minor  servant  to  comprehend  and  avoid  danger;  (49  Am.  St. 
Rep.  410,  411)  on  negligence  in  dealing  with  children. 

Distinguished  in  Fick  v.  Jackson,  3  Pa.  Super.  Ct.  383,  39  W.  N.  C.  637,  hold- 
ing where  it  clearly  appears  employee  had  intelligent  knowledge  of  risk,  jury 
should  be  instructed  to  find  for  defendant 

I»atr«ctlon«  to  Jnry. 

Cited  in  Dooner  v.  Delaware  &  H.  Canal  Co.  164  Pa.  34,  30  Atl.  269,  holding 
instruction  on  damages  -stating  "no  sane  man  would  lose  leg  for  any  compensa- 
tion," prejudicial;  Smith  v.  Chester  Traction  Co.  11  Del.  Co.  Rep.  393,  holding 
that  in  submitting  to  jury  question  of  amount  which  should  be  allowed  for  pain 
and  suffering  care  should  be  taken  not  to  inflame  but  to  steady  minds  of  jury. 


13  L.  R.  A.  377,  McVET  v.  BRENDEL,  144  Pa.  236,  27  Am.  St.  Rep.  625,  22 
Atl.  912. 

TTnlOB  labels  I  rlvht  of  union  to  protect. 

Cited  in  Schmalz  v.  Wooley,  56  N.  J.  Eq.  651,  39  Atl.  539,  holding  association 
of  journeymen  hatters,  not  owning  or  trading  in  hats  to  which  label  applied, 
'Stnnot  enjoin  use  of  counterfeit  union  label  by  hat  manufat-turcr;  K.  T.  Fraim 
Lock  Co.  V.  Shimer,  43  Pa.  Super.  Ct.  231,  12  Korth.  Co.  Rep.  11,  on  trademark 
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M  consiating  of  wwds  in  common  use  deaignating  locality,  aeetion  or  region  of 

territory. 

Cited  in  footDOte  to  Coho  v.  People,  23  U  R.  A.  821,  which  h(dda  statute  giv- 
ing right  to  trade-mark  in  union  label  valid. 

Cited  in  notes  (29  L.R,A.  200,  206)  on  protection  of  trade  union  labels  or 
trademarks;  (25  Eng.  Ru).  Caa.  239)  on  subject-matter  of  trademark;  (39  L.K.A. 
(N.S.)  1199)  on  law  as  to  union  labels. 

Disapproved  in  Hetterman  Broe.  t.  Powers,  102  Kj.  140,  39  L.  B.  A.  213. 
80  Am.  St.  Rep.  348,  43  S.  W.  180,  holding  employee  whose  skilled  labor  creates 
demand  for  commodity,  and  increases  wages,  has  property  right  in  exclusive  use 
of  label  to  designate  product;  State  v.  Bishop,  128  Mo.  381,  29  L.  R.  A.  20.5. 
49  Am.  St.  Rep.  669,  31  S.  W.  9,  holding  use  of  label  oi  cigar  makers  union  may 
be  protected  by  making  use  of  counterfeit,  misdemeanor,  though  ownership  not 
exclusive. 

Label  dlMrltnlnatlnv  aaraiast  nonnaioa  labor. 

Cited  in  State  v.  Ha^n,  6  Ind.  App.  169,  33  N.  E.  223,  holding  union  label 
declaring  opposition  to  all  "inferior  rat-shop,"  etc,  "workmuiship,"  not  beyond 
protection  of  law;  Cohn  v.  People,  149  111.  493,  23  L.  R.  A.  824,  41  Am.  St.  Kep. 
304,  37  N.  E.  60,  holding  union  label  declaring  opposition  "to  inferior  rat-sbop. 
coolie,  prison,  or  filthy  tenement  house  workmanship"  not  contrary  to  rules  of 
morality  or  public  policy. 

Statate  proteotlav  «a«  eoastltvtlanal. 

Cited  in  Com.  v.  Norton,  16  Pa.  Super.  Ct.  432,  Affirming  9  Pa.  IMrt.  R.  182. 
23  Pa.  Co.  Ct  386,  holding  statute  making  counterfeiting  label  of  cigar  makers 
union  indictable  offense,  not  special  l^islation;  Com.  v,  Mmds,  29  Pa.  Super.  328, 
holding  "an  act  to  provide  for  adoption  of  trademarks,  labels,  symbols  or  private 
stamps  by  an  incorporated  or  unincorporated  association  or  union  of  wolfing 
men  and  to  regulate  the  same,"  to  be  constitutional  and  not  defective  hi  title. 
OoaaterfeltlBK  label}  lateatloa. 

Cited  in  Com.  r.  Norton,  16  Pa.  Super.  Ct.  431.  holding  innocent  intention  can- 
not be  claimed  by  one  using  counterfeit  cigar  label;  Com.  v.  Martin,  35  Pa.  Super. 
Ct,  247,  on  the  wrongfulness  of  counterfeiting  a  union  label;  Perham  v.  Richman. 
158  Fed.  548,  holding  injunction  not  to  lie  against  the  use  of  "Order  of  Railroad 
Telegrapher's  Despatchers,  Agents  and  Signalmen"  as  name  of  new  order  in  favor 
of  Order  at  Railroad  Telegraphers  in  absence  of  intent  to  deceive. 
Cleaa  hand*  la  eqalty. 

Cited  in  Little  v.  Cunningham,  116  Mo.  App.  649,  92  S.  W.  734,  on  the  maxim 
that  "he  who  comes  into  equity  must  come  with  clean  hands." 

13  L.  R.  A.  380,  WILMER  t.  THOMAS,  74  Md.  485,  22  Ati:  40S; 
Good^wlll. 

Cited  in  Lindemann  v.  Rusk,  126  Wis.  2.^3,  104  N.  W.  119,  holding  that  a  bank 
may  acquire  good  will  which  when  acquired  constitutes  a  species  <tf  property. 
TraoKfer  of  trade-mark  aad  vood  will. 

Cited  in  Acme  Harvester  Co.  v.  Craver,  110  111.  App.  419,  holding  sale  of 
manufacturing  plant  and  everything  thereunto  appertaining  includes  good  will: 
Lothrop  Pub.  Co.  v.  Lothrop  L.  &  S.  Lo.  Mass.  355,  5  L.R.A.(N.S.)  1030,  77  K. 
E.  841,  holding  tliat  good  will  trade  name  and  trademarks  pass  by  the  assignment 
to  assignee  for  creditors,  even  though  no  provision  made  in  the  assignment  for 
conduct  of  the  business  by  assignees;  Haugen  v.  Sundseth,  106  Minn.  134,  US  N. 
W.  666,  16  A.  &.  E.  Ann.  Cas.  259,  holding  that  a  transfer  of  good  will  is  not 
limited  to  the  original  grantees  by  the  mere  fact  that  "successors  and  assigns" 
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are  not  mentioned  in  contract  and  also  citing  annotation  on  this  point;  Seabrook 
V.  Grimes,  107  Md.  417,  16  LJt.A.(N^.)  488,  126  Am.  St  Rep.  400,  68  Atl.  883. 
holding  that  the  devise  vi  the  name  <rf  a  publication  apart  inm  the  Bpeeifle  plant 
and  publishing  business  passes  no  property  right. 

Cited  in  footnotes  to  Sladc  t.  Buddoth,  46  L.  R.  A.  S89,  whieh  denies  outgoing 
partner's  right  to  have  first  sale  of  good  will  of  dental  business;  Merchants'  Ad- 
Sign  Co.  T.  Sterling,  46  L.  R.  A.  142,  which  holds  stodJxdder's  attempt  to  trans- 
fer good  will  of  corporation  with  stock,  invalid;  Hutchinson  v.  Nay,  6S  L.R.A. 
186,  which  sustains  surviving  partner's  right  to  enter  into  competing  business 
and  solicit  trade  from  customers  of  old  firm,  notwithstanding  sale  of  good  wtll 
as  part  of  firm  assets  at  instance  of  personal  representative  of  deceased. 

Cited  in  notes  (46  L.R.A.  542,  643,  644)  on  transfer  of  trademark  by  bank- 
ruptcy or  insolvency  assignment;  <1  L.R.A.(N.S.)  711,  716)  on  sale  of  trade- 
mark; (S  L.R.A.(NUS.)  1078)  on  good  will  as  impliedly  passing  with  transfer 
of  tmsiness. 

13  L.  R.  A.  383.  ALTGELT  t.  SAN  ANTONIO,  81  Tea.  436,  17  S.  W.  7S. 
BselaslT*  fvaneklse. 

Cited  in  Scott  v.  Laporte,  162  Ind.  S9,  69  N.  E.  676,  holding  that  an  act  of  a 
city  granting  ejcolusive  rights  to  supply  its  citizens  with  water  for  a  given  time 
is  void  Bs  creating  a  monopoly. 

Cited  in  footnote  to  Vincennes  t.  Citizens'  Gaslight  A  Coke  Go.  16  R.  A. 
48S,  whieh  hidds  aclnsive  use  of  streets  for  gaspipes  not  implied  by  grant  of 
privilege  to  lay  same. 

Cited  in  note  (16  L.  R.  A.  269)  on  power  of  public  ofBcers  to  make  oontraeta 
binding  on  their  successors,  or  for  a  term  of  yeare;  (61  L.  R.  A.  82)  mi  rij^t 
to  confer  exelnsive  franchise  for  muoiclpal  water  supply. 
Pvbllc  Mrvioe  contracta,  apMlAcatlon  of  qnantMy. 

Cited  in  Cady  v.  San  Bernardino  A  L.  Creek  Power  Co.  103  Cal.  28,  94  Pac. 
242,  holding  that  on  calling  for  bids  for  the  supplying  of  a  city  with  light  It  Is 
not  necessaiy  that  the  council  fix  an  ttbsolutt*  nnmber  of  lights  on  whieh  proposals 
would  be  received. 

Mnnlrtpnl  contraetM)  Injanotlon. 

Cited  in  Dallas  Electric  Co.  v.  Dallas,  2S  Tex.  Civ.  App.  328,  58  S.  W.  153, 
holding  taxpayer  not  entitled  to  enjoin  performance  of  contract  for  electrifc  li;;ht- 
ing  bM?uuse  of  informality,  without  showing  of  ' Injury;  Wood  v.  Victoria,  18 
T«£.  Civ.  App.  580,  46  S.  W.  284,  refusing*  to  enjoin  performance  of  illegal  con- 
tract to  furnish  water  outside  city  limitBj  on  petition  trf  taxpayer,  in  absence 
of  showing  of  injury,  for  which  there  is  no  adequate  protection  at  law. 

Cited  in  footnotes  to  Wcetminster  Water  Co.  v.  Westminster,  64  L.R.A.  630, 
which  denies  right  of  municipality  to  contract  for  perpetual  water  sup})ly; 
Zuelly,  V.  Casper,  63  L.R.A.  133,  which  upholds  right  to  taxpayer  of  county  to 
bring  suit  for  restoration  to  treasury  of  money  illegally  appropriated  as  fees  of 
officers. 

Cited  in  note  (61  L.  R.  A-  70)  on  rights  of  taxpayer  in  relation  to  municipal 
water  supply. 

Distinguidied  in  Thaison  v.  Sanchez,  13  Tex.  Civ.  App.  76,  35  S.  W.  478,  hold- 
ing payment  of  salary  voted  mayor  during  term  properly  enjoined,  where  com- 
pensation dependent  on  fees,  and  thereafter  office  deprived  of  fees. 
TaxaSloDf  lllosmi  exnawtiow. 

Cited  ia  Itempa  v.  Kaunits.  30  Fla.  600,  63  Aan.  St  Sep.  202,  2S  So.  410, 
Mding  entire  asMsment  not  invalid  becMise  of  tangle  property  placed  en  an- 
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MBsment  roll,  and  taxes  extended,  with  fraudulent  intention  not  to  eolleot  same; 
Barbee  v.  DallaB,  26  Tex.  <^v.  App.  673,  64  S.  W.  1018,  holding  personal  prop- 
erty of  branch  of  religious  publishing  house  not  within  eomtitiitloiul  prorisiMi 
exempting  "institutions  of  purely  public  charity." 

Cited  in  notes  (15  L.  R.  A.  861)  on  power  of  municipality  to  exempt  property 
from  taxation;  {00  L.  R.  A.  8S3)  on  taxation  of  municipal  waterworks;  (61 
L.  R.  A.  67)  on  conrideratlon  for  contract  fw  mnnit^pal  water  supply. 

13  L.  R.  A.  388,  DBMFSEY  r.  PFORZHEIMER.  86  Mich.  062,  40  N.  W.  466. 
Validity  of  uireeorded  mortaace  am  acaiawt  «redlton. 

Cited  in  Vining  t.  Millar,  116  Mich.  146,  74  K.  W.  459.  holding  unrecorded 
chattel  mortgage  invalid  as  against  subsequent  creditor  of  mortgagor,  who  takes 
mortgage  without  notice  of  prior  lien;  Landis  v.  McDonald,  88  Mo.  App.  340, 
holding  recorded  mortgage  qualified  unrecorded  agreement  permitting  mort- 
gagor to  purchase  goods,  invalid  against  subsequent  creditors;  Blnmauer  v. 
Clock,  24  Wash.  600,  8S  Am.  St.  Rep.  966,  64  Pac.  844,  holding  servant  taking 
employee's  lien  for  service  rendered  with  actual  knowledge  of  mortgage,  has  sn- 
perioT  lien;  Read  v.  Homer,  00  Mich.  157,  Bl  N.  W.  807,  holding  pnrchaeer  of 
land  with  actual  knowledge  of  unrecorded  mortgage  on  moval)le  building,  not 
purchaser  in  good  faith  within  recording  statute;  Rugglea  t.  Cannedy,  127  Cat. 
289,  46  L.  It.  A.  374,  footnote,  p.  371,  53  Fac.  911,  questioning,  without  deciding, 
validity  of  unrecorded  mortgage  as  against  previous  creditor;  People  use  of 
Esper  T.  Bums,  161  Mich.  174,  137  Am.  St.  Rep.  466,  126  N.  W.  740,  holding  that 
chattel  mortgage,  where  possession  is  not  given,  is  void  as  agunst  morlgagM^s 
creditors,  if  not  put  on  file  in  proper  office,  even  though  recorded  elsewhere  by 
mistake. 

Distinguished  in  Littaner  v.  Houek.  92  Midi.  164.  31  An.  St.  Rep.  072,  02  N. 
W.  464,  holding  lien  of  judgment  for  debt  contracted  before  execution  ot  unre- 
corded mortgage,  and  of  which  agent  or  attorney  of  creditor  had  notice  before 
suit  brought,  not  superior. 

Disapproved  in  Youngberg  v.  Walsh,  72  KaA.  227,  83  Pac.  972,  holding  that  an 
unrecorded  mortgage  though  void  for  stone  purposes  becomes  valid  when  recorded 
and  of  the  same  force  and  effect  as  a  new  mortigage  then  made  and  recorded. 
RiKkt  to  eonteat  vmlldltr  of  nsovtcswo* 

Cited  in  Union  Nat.  Bank  v.  Oium,  3  N.  D.  200,  44  Am.  St.  Rep.  533,  54  N. 
W.  1034,  holding  general  creditor  without  lien  cannot  cmitest  validity  of  prior 
unrecorded  chattel  mortgage. 
Mortsmve  of  propertr  mot  Ib  bela«. 

Cited  in  note  (23  L.  R.  A.  464,  477)  on  sale  or  mortgage  of  future  crop*. 

13  L.  R.  A.  394,  O'CONNELL  v.  EAST  TENNESSEE,  V.  A  G.  R.  CO.  87  Qa.  846, 

27  Am.  St  Rep.  246,  13  S.  E.  469. 
Rlsht  to  protect  load  fnut  overflow  of  vivov. 

Followed  in  Sullivan  v.  Dooley,  31  Tex.  Civ.  App.  590,  73  S.  W.  82,  granting  in- 
junction against  construction  of  levee  increasing  overflow  of  lands  of  oppoaits 
riparian  owner. 

Cited  in  Kansas  City,  M.  St  B.  R.  Co.  v.  Smith,  72  Miss.  682,  27  L.  R.  A.  763, 
48  Am.  St.  Rep.  579,  17  So.  78,  holding  railroad  not  liable  for  Increasing  over- 
flow of  river  on  opposite  side  from  embankment,  when  channel  left  mile  to  mile 
and  half  wide;  Cairo,  V.  &,  C.  R.  Co.  v.  Brevoort,  25  L.  R.  A.  633,  62  Fed.  134, 
holding  overflow  of  river  in  times  of  ordinary  fiood,  constitute  waters  of  river, 
and  are  not  surf  aoe  water*  which  riparian  proprietor  may  tnra  at  will ;  Peck  t. 
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Teogbause^  127  Iowa,  632,  103  K.  W..  778,  4  A.  ft  E.  Attn.  Cas.  716,  holding  Uuit 
a  riparian  owner  may  not  embank  againat  the  natural  overflow  of  an  inland 
■tream  where  the  effect  will  cause  the  presence  of  an  increased  volume  of  water 
on  the  laud  of  another  to  his  damage. 

Cited  in  footnote  to  Payne  v.  Kansas  City,  J.  &  C.  B.  R.  Co.  17  L.  R.  A.  628, 
which  holds  dam  to  protect  land  built  by  legislative  authority  in  abandoned  river 
bed  a  lawful  public  improvement. 

Cited  in  notes  (24  L.R.A.(>r.S.)  215,  217}  on  right  to  confloe  flood  water  with- 
in banks;  (23  Eng.  Ruh  Cas.  810)  on  right  to  erect  barriers  against  the  sea; 
(25  Eng.  Rul.  Cm.  425)  on  liability  for  injui?  to  adjoining  land  due  to  protect- 
ing one's  own  land  from  flood. 

Disapproved  in  Jean  v.  Pennsylvania  Co.  9  Ind.  App.  57,  36  N.  E.  159,  hold- 
ing railroad  not  liable  in  damages  for  construction  of  embankment  to  protect 
right  of  way  from  overflow  of  river  in  time  of  high  water. 
DIvertlmflT  etmnnel  of  anrface  T«mten> 

Cited  in  Albany  v.  Sikes,  04  Ga.  33,  26  L.  B.  A.  654,  47  Am,  St.  Rep.  132, 
20  S.  E.  257,  adopting  rule  of  civil  law,  that  owner  of  servient  estate  cannot 
by  diverting  natural  channel  of  surface  water,  cast  whole  burden  upon  estate  of 
neighbor,  and  referring  with  approval  to  annotation  in  13  L.R.A.  394;  Deaberger 
V.  University  Heights  Realty  &  Develop.  Ca  126  Mo.  App.  219,  102  S.  W.  1060, 
holding  that  a  riparian  owner  cannot  change  the  ordinary  course  of  a  river  to 
benefit  his  own  holdings  to  the  damage  of  another's ;  Cole  v.  Missouri,  K.  ft  O.  R. 
Co.  20  Okla.  230,  15  L.R.A.(N.S.)  270,  94  Pac.  540,  holding  that  diversion  of 
stream  insufficient  to  provide  for  flood  water  doing  injury  to  lower  owner  ia 
actionable;  Cook  v.  Seaboard  Air  Line  R.  Co.  107  Va.  38,  10  L.R.A.(N.S.)  S68, 
122  Am.  St.  Rep.  825,  57  S.  E.  504,  holding  that  the  obstruction  of  the  flood  course 
of  a  stream  though  such  stream  is  artiflcial  is  actionable. 

Cited  in  footnotes  to  Champion  v.  Crandon,  19  L.  R.  A.  856,  which  holds  di- 
version of  surface  water  by  changing  grade  of  highway  not  actionable;  Johnson 
V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  14  L.  R.  A.  495,  which  authorizes  diversion  of 
stirface  water. 

Cited  in  note  (25  h.  R.  A.  530,  531)  on  what  is  surface  water. 

Snrpliu  or  flood  vratera. 

Approved  in  Price  v,  Orc^n  R.  ft  Nav.  Co.  47  Or.  359,  83  Pac.  843,  holding 
that  waters  flowing  in  one  continuous  body  with  main  stream  arc  not  surface 
water*. 

Cited  in  Uiller  v.  Madera  Canal  ft  Irrig.  Co.  165  Cal.  78.  22  L.R.A.(N.S.)  398. 
99  Pac.  602,  holding  that  water  covering  low  land  bordering  stream  during  flood 
season  flowing  in  continuous  stream  with  main  channel  is  part  of  the  water 
cours";  Fordham  v.  Northern  P.  R.  Co.  30  Mont.  429,  66  L.R.A.  669,  104  Am.  St. 
Rep.  729,  76  Pac.  1040,  holding  that  flood  waters  forming  a  continuous  flowing 
body  with  the  main  channel  may  not  be  treated  as  surface  water;  Jefferson  v. 
Hicks,  2S  Okla.  688,  24  L.R.A.(N.S.)  218,  102  Pac.  79,  holding  that  flood  waters 
breaking  from  the  banks  and  following  a  well  defined  course  away  from  and  back 
into  main  stream  are  not  surface  waters;  Uhl  v.  Ohio  River  R.  Co.  56  W.  Va. 
498,  68  L.R.A.  140,  107  Am.  St.  Rep.  908,  49  S.  E.  378,  3  A.  4  E.  Ann.  Cas.  201, 
holding  that  flood  waters  do  not  cease  to  be  part  of  stream  unless  so  situated  as 
to  prevent  their  return  to  their  natural  course. 

Distinguished  in  Johnson  v.  Oray'a  Point  Terminal  R.  Ca  111  Ho,  App.  384, 
65  S.  W.  941,  holding  that  where  water  breaks  from  its  natural  eonrse  into  an- 
other eoaTie  causing  the  latter  to  exceed  even  its  flood  banks  sueb  neess  water 
b  snrfaee  water  subject  to  diversion. 
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13  L.  R.  A.  401,  PAPPEXHEIM  v.  METROPOLITAN  EI.EV.  K.  CO.  128  N.  Y. 
436.  20  Am.  St  Rep.  486,  28  N.  E.  518. 
Followed  without  discussion  in  Steri^  v.  Xew  York  Elcv.  R.  Co.  120  N.  Y. 
020,  29  N.  E.  88,  and  Odell  v.  New  York  Elev.  R.  Co.  130  N.  Y.  601,  29  N.  E. 
fi*)8,  3  Silv.  Ct.  App.  669,  and  Minton  v.  New  York  Elev.  R.  Co.  130  N.  Y.  340,  20 
N.  E.  319. 

Hlffltt  ot  action  for  damase  from  conatmction  of  railroad  In  atreet. 

Cited  iu  Ascber  v.  South  Shore  Traction  Co.  144  App.  Div.  236,  128  N.  V. 
Supp.  1044,  holding  that  in  suit  to  enjoin  traction  company  from  constructing 
road  in  part  of  street  owned  by  abutter  judgment  should  not  provide  that  upon 
payment  of  amount  fixed,  abutter  shall  convey  right  to  use  street. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Kiev.  R.  Co.  57  L. 
R.  A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from 
elevated  road  crossing  highway  19  feet  away;  De  Geofroy  v.  Merchants'  Bridge 
Terminal  R.  Co.  64  L.  R.  A.  959,  sustnining  right  of  abutter,  not  owning  fee  iu 
street,  to  compensation  for  construction  of  elevated  railroad. 
*  Cited  in  note  (36  L.R.A.(N.S.)  784,  792)  on  abutter's  right  to  compensation 
for  railroads  in  streets. 

Disapproved  in  Kuhl  v.  Chicago  ft  N.  W.  R.  Co.  101  Wis.  S3,  77  N.  W.  156, 
holding  consent  to  occupancy  of  street  by  railroad  makes  poflsession  rightful, 
subject  only  to  right  of  abutting  owner  to  compensation  for  property  taken, 
and  damages  to  property  not  taken. 
RiKlit  of  action  for  treapaw  to  real  propertr. 

Cited  in  Button  v.  Metropolitan  Elev.  R.  Co.  19  App.  Div.  245,  40  N.  Y.  Supp. 
169,  holding  owner's  right  of  action  tor  interference  with  easements  of  light, 
air,  and  access,  ceases,  as  to  him  with  conveyance  of  premises;  Badger  t.  Mayer, 
8  Misc.  534,  28  N.  Y.  Supp.  765.  and  Stokes  v.  Manhattan  R.  ('o.  47  App.  Div.  60. 
(12  N.  Y,  Supp.  333,  holding  plaintiff  in  action  to  enjoin  mairitcnanct'  of  elevated 
railway,  who  conveys  property  ponding  proceed  in  jjs,  loses  right  to  restrain  con- 
tinuance of  trespass,  altliough  all  damages  reserved;  Pcgnim  v.  New  York  Elev. 
R.  Co.  147  N.  Y^.  146,  41  N.  R.  424,  holding  reservation  in  conveyance  of  dam- 
agen  which  have  accrued,  or  which  may  thereafter  accrue,  from  elevated  railway, 
will  not  entitle  grantor  to  dam:tiir9  accruing  subsequent  to  coni'eyauce;  Israel 
V.  Metropolitan  Elev.  R.  Co.  .'>8  App.  Div.  -268.  00  N.  Y.  Rupp.  218,  holding  plain- 
tiff selling  property  pending  proceeding  to  enjoin  tiesp.i3S  by  elevated  r.iilw:iy. 
and  for  damages,  entitled  only  to  damages  sustained  before  action  begun;  Mr- 
Renna  v.  Brooklyn  Union  Elev.  R.  Co.  184  K.  Y.  306,  77  K  E.  615.  holding  that 
light^  air  and  awesfl  appurtenant  to  real  property  abutting  on  public  street  go 
with  the  estate,  and  a  conveyance  of  the  latter  carries  with  it  the  former  though 
grantor  reserves  same  in  deed  including  right  of  action  for  invasion  of  same: 
Schomackcr  v.  Michaels,  189  X.  Y.  65,  81  X.  K.  553,  holding  that  eaHcmcnts  of 
light,  air  and  access  in  public  street,  are  inseparable  from  the  abutting  estate 
Init  the  grantor  may  by  stipulation  in  deed  make  his  grantee  trustee  for  damage:) 
collected  for  invasion  of  same;  Re  New  York,  193  N.  Y.  120,  85  N.  E.  1064,  as 
ioapplieable  to  the  question  of  apporti(»uncnt  of  damages  resulting  to  property 
from  condemnation  for  public  use:  Tucker  v.  Edison  Electric  Illuminating  Co. 
100  App.  Dir.  410,  91  N.  Y.  Supp.  4S0  (dissenting  opinion),  on  remedy  by  dam- 
ages and  injunction  fbr  trespass  to  realty:  Mullcr  v.  Manhattan  R.  Co.  124  App. 
Div.  802,  108  N.  Y,  Supp.  852,  Affirming  58  Misc.  140,  102  N.  Y.  Supp.  454,  hold- 
ing that  the  purchasers  of  property  take  it  with  alt  the  rights  respecting  ease- 
ments in  street  abutting  that  the  infant  grantors  in  partition  had. 
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—  PnrehMcra  or  leMe«a  after  commtMlon  of  eontlnnlny  treciwM. 

ated  in  Steny  v.  New  York  Eler.  B.  Co.  3  SUv.  Ct  App.  699.  39  N.  E.  68, 
holding  purchaseri  of  premises  after  coDBtraction  of  elevated  railway  entitled  to 
fee  damage  on  account  of  maintenance  and  operation;  Hughes  v.  Metropolitan 
Elev.  B.  Co.  ISO  K.  Y.  28,  28  N.  E.  765,  holding  purdiaser  subsequent  to  «rec- 
tion  of  elevated  railway  entitled  to  fee  damages  from  time  of  erection  to  trial 
of  action;  Shepard  v.  Manhattan  R.  Co.  169  N.  Y.  IdS,  62  N.  E.  151,  holding 
reservation  in  deed  of  right  of  action  for  damages  from  conetruction  of  elevated 
railway  does  not  deprive  subsequent  grantee  of  right  to  maintain  action;  Ward 
V.  Metropolitan  Elev.  R.  Co.  152  N.  Y.  44,  46  N.  £.  319.  Affirming  82  Hun,  549, 
31  N.  Y.  Snpp.  527,  holding  wrongful  character  elevated  railway's  possession 
of  easements  of  light,  air,  and  access,  appurtenant  to  abutting  property,  not  pre- 
sumed to  continue  in  support  of  acti<m  for  damages  by  purchaser,  without  notice 
of  prior  release  by  grantor;  Flaramer  v.  Manhattan  R.  Co.  66  App.  Div.  184,  G7 
N.  Y.  Supp.  <17,  and  Wallach  v.  Manhattan  R.  Co.  00  N.  Y.  S.  R.  171.  28  N.  Y. 
Supp.  483,  holding  purchases  pending  action  to  enjoin  trespass  of  elevated  rail- 
way, and  for  damages,  cannot  be  joined  as  parties  plaintiff;  Storms  v.  Manhattan 
R.  Co.  178  N.  Y.  600,  00  L.  R.  A.  025,  71  N.  B.  3.  AiBrming  77  App.  Div.  98, 
79  N.  Y.  Supp.  00,  holding  tenant  owning  buildfaig,  tiding  renewal  lease  after 
construction,  may  recover  damages  occasi<med  by  elevated  railroad  j  Bly  v.  Edi- 
son Electric  Illuminating  Co.  172  N.  Y.  21,  S8  L.  S.  A.  608,  64  N.  E.  745  (dis- 
senting opinion),  majority  holding  tenant  entering  after  creation  of  nuisance 
by  electric  lighting  plant,  may  maintain  action  tp  abate  nuisance  and  for  dam- 
ages sustained;  Calkins  v.  Postal  Teleg.  Co.  11  Pa.  Dist.  R.  307,  holding  if  origi- 
nal taking  was  on  consent  or  has  been  purged  of  illegality  before  conveyance  the 
grantor  is  entitled  to  damages,  otherwise  they  pertain  to  the  grantee. 

Distinguished  in  Be  Grade  Crossing,  64  App.  Div.  78,  71  N.  Y.  Supp.  074, 
holdii^  owner  of  equity  of  redemption,  and  not  purchaser  at  foreclosnre  sale, 
or  his  assignee,  entitled  to  damages  for  change  of  grade  made  pending  foredo- 
snre  prooeedings;  Burkhalter  v.  Olivttr,  88  Ga.  479,  14  8.  E.  704,  holding  where 
person  in  posfiesaion  of  land  at.  time  of  construction  of  railroad  not  owner,  but 
purchases  before  action,  he  cannot  recover .  damages  for  ponoaanent  injury  to  free- 
hold. 

—  LeMora*  lieira,  remalndtfivmcit,  oM. 

Cited  in  Kemochan  v.  ^nhattan  R.  Co.  101  Y.  344,  56  N.  E:  900,  holding 
underground  lease  beginning  before  construction  of  elevated  rBilway,  and  con- 
tinuing for  term  of  years  thpreafter,  with  rental  to  be  fixed  at  stated  intervals, 
lessor  entitled  to  dnmnpres  for  depreciation  in  rental  value  from  first  readjust- 
ment  of  rent  after  construction  of  road;  Mitchell  v.  Metropolitan  Blev.  B,  Co. 
134  N.  Y.  14,  31  N.  E.  260,  holding  upon  death  of  owner  intcatato,  right  of  action 
for  subsequent  damn*?e  from  unlawful  oonstruction  of  elevated  railway  vests  in 
heirs,  and  same  not  barred,  although  damages  erroneously  recovered  by  trustees 
under  will;  Thompson  Manhattan  B.  Co.  180  N.  Y.  303,  29  N.  E.  264,  holding 
remainder-men  may  mabitoin  action  to  enjoin  continnanoe  of  trespass  by  ele- 
vated railway,  as  injury  to  inheritance;  Mortimer  v.  Manhattan  E.  Co.  120  N. 
Y.  84,  29  N.  E.  5,  holding  executors  entitlod,  as  trustees  under  will,  to  recover 
for  depreciation  in  rental  value,  from  wrongful  constriction  of  elevated  railway, 
both  before  and  since  death  of  testator. 

Distinguished  in  Kernochan  v.  I^ew  York  Elev.  R.  Co.  128  If.  Y.  568,  29  N.  E. 
65,  holding  owner  who  has  leased  pvfmiscs  for  term  of  years,  after  construction 
of  ele\"ated  railway,  may  miiintain  action  for  impairment  of  easements  appur- 
tenant to  premisof. 

L.R.A.  Au.  Vol.  II.— 64. 
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BoMdr  for  vmaiaaient  tvcayaMf  to  real  property. 

Cited  in  Runu^  t.  New  York  &  N.  E.  R.  Co.  63  Hun,  205,  17  N.  T.  Supp. 
672,  holding  judgment  for  damages  from  conetruction  of  railroad  cutting  off 
plaintiff's  access  to  river,  not  bar  to  action  for  damages  subsequently  accruing. 
—  Daautare  to  tee  not  recoverable  In  lair  action. 

Cited  in  Paret  t.  New  York  Elev.  S.  Co.  46  X.  Y.  S.  R.  32,  18  N.  Y.  Supp. 
680,  holding  damages  for  loss  of  fe«  or  Mlling  value  cannot  be  recovered  in 
common-law  action  for  money  only;  Mott  v.  Lewis,  52  App.  Div.  560,  66  N.  Y. 
Supp.  31,  holding  in  trespass  for  piling  dirt  upon  plaintilF's  premises  recovery 
is  limited  to  damages  accruing  prior  to  commencement  of  action;  Reed  v.  Ganas- 
toto  Northern  R.  Co.  47  N.  Y.  S.  R.  601,  20  N.  Y.  Supp.  241,  holding  in  tres- 
pass for  unlawful  construotion  of  railroad,  difference  in  value  of  land  before  and 
after  construction  of  road  not  measure  of  damage;  Mitchell  v.  White  Plains, 
81  Hun,  102,  86  N.  Y.  Supp.  204,  holding  unlawful  appropriation  of  land  (or 
highway  and  sewer  purposes  does  not  give  owner  right  of  action  to  eompd 
purchase  by  trespasser  at  pries  fixed  by  court;  Covert  v.  Valentine,  50  N.  Y. 
S.  R.  518,  21  N.  Y.  Supp.  210,  holding  in  at^ion  for  damages  for  diverting  water 
from  pond,  plaintiff  entitled  to  recover  only  damages  from  diminution  in  value 
down  to  commencement  of  acticoi. 
 ncmedr  br  Injonetloa. 

Cited  in  Connote  v.  Boston  &.  M.  Consol.  Copper  &  Salver  Min.  Co.  20  Mont. 
527,  52  Pae.  263,  and  Olivella  v.  New  York  ft  H.  R.  R.  Co.  31  Misc.  205,  64  N.  Y. 
Supp.  1086,  holding  owner  of  property  affected  by  iUegml  structure  may  resort 
to  equity  to  prevent  continuance  of  trespass,  and  to  avoid  multiplicity  of  ac- 
tions at  law;  Komder  v.  Kings  County  Elev.  R.  Co.  41  App.  Div.  359,  58  N.  Y. 
Supp.  518,  holding  consent  of  abutting  owner  to  construction  of  elevated  rail- 
way, but  reserving  right  to  compensation,  does  not  preclude  action  to  restrain 
operation,  unless  damages  paid;  Black  v.  Brooklyn  Heighta  B.  Co.  32  App.  Div. 
472,  63  N.  Y.  Supp.  312,  holding  court  in  it*  discretion  may  grant  injunction 
against  unauthorized  use  of  street  by  railway,  or  g^ve  ruuonble  time  to  obtain 
requisite  oonsents;  Hahl  v.  Sugo,  27  Misc.  7,  67  N.  Y.  Sui^.  020,  holding  owner 
of  building  mcroaching  upon  adjoining  premises,  may  be  compelled  by  manda- 
tory injunction  to  remove  same,  notwithstanding  offer  to  pay  value;  Ackerman 
r.  True,  66  App.  Div.  56,  66  N.  Y.  Supp.  6,  and  Qoldbaober  v.  Eggers,  38  Misc. 
39,  76  N.  Y.  Supp.  881,  holding  in  action  to  compel  removal  of  wall  and  for 
damages,  plaintiff  entitled  to  injunction  and  to  damages  only  to  entry  of  judg- 
ment; Stoweri  V.  Gilbert,  166  K.  Y.  604,  SI  N.  E.  282,  holding  recovery  for  only 
temporary  damage  frmn  encroachment  of  wall  over  division  line,  can  be  had  in 
action  for  injunction;  Brown  v.  Ontario  Talc  Co.  81  App.  Div.  274,  80  Y. 
Supp.  837,  holding  riparian  proprietor  entitled  to  injunction  against  mainte- 
nance of  dam  of  private  corporation,  causing  river  to  overflow  premises  in  times 
of  high  water ;  Pratt  v.  New  York  C.  A  H.  R.  R.  Co.  90  Hun,  88,  35  N.  Y.  Supp. 
557,  refusing  temporary  injunction  pending  trial  of  action  to  enjoin  change  of 
grade  crossing  for  railway,  without  compensation  to  abutting  owner. 

Distinguished  in  Crescent  Min.  Co.  v.  Silver  King  Min.  Co.  17  Utah,  4^ 
70  Am.  St.  Rep.  810,  54  Fac.  244,  holding  maintenance  of  pipe  line  for  oonvcjy- 
anee  of  water  across  land  of  another  will  not  be  enjoined,  where  no  appreciable 
damage  sustained,  and  trespasser  would  suffer  irreparable  injury. 
 Damavea  for  permanent  Injury  In  lien  of  lajnaetlon. 

Followed  in  Shaw  v.  Rochester,  S.  &  E.  R.  Co.  131  App.  Div.  531,  116  N.  Y. 
Supp.  3026,  holding  that  where  a  trolley  company  has  been  allowed  to  operate  for 
years  without  consent  or  deed  from  owner  of  land  abutting  and  owning  to  eater 
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of  street  injunction  againat  ita  operation  will  only  lie  where  it  lefusea  to  pay  dam- 
ages and  costs  tm  ralnniflsion  of  deed. 

Cited  in  Amerman  v.  Beane,  13S  K.  Y.  361.  28  Am.  St  Rep.  584,  30  IS.  E.  741, 
holding  in  equi^  action  to  enjoin  maintenance  of  tenement  house,  erected  in 
violation  of  covenuit  in  deed,  damages  for  permanent  injury  may  be  recovered; 
PecK  V.  Schenectady  R.  Co.  170  N.  Y.  308,  63  H.  E.  357,  holding  in  action  to 
enjoin  street  railway  from  occupying  street,  defendant  not  entitled  as  of  right 
to  alternative  relief  of  paying  damages  in  lieu  of  perpetual  injunction;  Equi- 
table Life  Aasur.  Soc.  v.  Brennan,  30  Abb.  N.  C.  277,  24  K.  Y.  Supp.  793,  hold- 
ing party  erecting  undesirable  building  in  violation  of  covenant  may  have  elec- 
tion to  pay  damages  to  avoid  pomancnt  injunction;  Gallagher  v.  Kingston  Water 
Co.  26  App.  Div.  84,  49  N.  Y.  Supp.  250,  sustaining  injunotios  against  perma- 
nent diversion  of  waters  from  mlU  by  water  conpaiiy,  unless  company  deets 
to  make  compensation  for  rights  taken;  Herman  t.  Manhattan  R.  Co.  58  App. 
Div.  372,  68  N.  Y.  Supp.  1020,  holding  in  action  to  enjoin  maintenance  of  ele- 
vated railway,  judgment  in  gross  sum  for  past  and  future  damages,  and  giving 
execution  therefor,  without  injunction,  erroneous;  New  York  v.  Fine,  186  U.  S. 
104,  46  L.  ed.  825,  22  Sup.  Ct.  Bep.  692,  Beversiog  103  Fed.  339,  holding  in 
action  to  enjoin  diversion  of  waters  of  stream,  court  of  equity  may  award  com- 
pensation  in  lieu  of  cessation  of  trespass,  although  trespasser  could  not  have 
acquired  right  of  appropriating  water  by  condemnation;  St.  Paul,  M.  ft  N.  R. 
Co.  V.  Western  U.  Teleg.  Co.  66  a  C.  A.  286,  118  Fed.  619,  holding  equity  may. 
upon  railroad's  application  f6r  injunction  against  use  of  lines  on  right  of  way 
upon  expiration  of  agreement  with  telegraph  company,  determine,  and  permit 
continued  use  upon  payment  thereof,  reasonable  compensation;  Qaskill  v.  Wash- 
ington Water  Power  Co.  17  Idaho,  137,  105  Pac.  51,  on  reference  to  ascertain 
damages  as  upon  condemnation  where  injunction  is  sought  to  restrain  taking; 
Hart  V.  Seattle,  45  Wash.  303,  88  Pac  205,  13  A.  &  E.  Ann.  Cas.  438,  holding  that 
a  court  may  in  lieu  of  granting  an  injunctimk  against  lowering  street  level  and 
commanding  its  restoration  to  former  condition,  give  the  city  the  privilege  of 
leaving  street  in  idtered  eonditioo  on  payment  of  damage;  McCleery  v.  Highland 
Boy  Gold  Min.  Co.  140  Fed.  964,  holding  that  because  <jS  the  tardlneu  in  bring- 
ing injunction  a  court  of  equity  may  award  past  uncompensated  damages  and 
those  to  accrue  in  future  in  perpetuity  and  issue  injunction  only  on  failure  of 
defendant  to  pay  same. 

Cited  in  note  (20  L.  R.  A.  7S5)  on  damages  in  lieu  of  injunction. 

Distinguished  in  Knoth  v.  Manhattan  R.  Co.  100  App.  Div.  809,  96  N.  Y.  Supp. 
844,  holding  that  an  injunction  will  not  issue  on  refuMi  to  pass  damages  against 
the  operation  of  a  third  track  where  although  a  trespaaa  it  is  of  great  puhlio 
benefit  and  has  been  operated  for  years. 
XcMwre  of  domayes  for  treapau  t*  r«a  vropcrtr- 

Cited  in  Ottawa,  O.  C.  ft  C.  0.  R.  Co.  v.  Peterson,  61  Kan.  607,  33  Pac.  606,  and 
Chicago,  K.  ft  W.  R.  Co.  t.  Union  Investment  Co.  61  Kan.  603,  33  Pac  378, 
holding  in  action  abutting  owner  to  enjoin  otmstruotion  of  railroad  in  streets, 
and  for  damages,  plaintiff  recover  damages  suffered  to  commencement  of 
action,  but  not  for  depreciation  in  value  of  property;  Re  Brooklyn  Union  Elev. 
R.  Co.  96  App.  Div.  110,  88  N.  Y.  Bupp.  426,  holding  measure  of  damages  result- 
ing to  abutting  property  from  propinqui^  of  elevated  road  where  no  benefit  ac- 
crues from  its  erection  Is  difference  in  value  of  proper^  before  and  after  construe- 
tion,  as  a  reanlt  d  nch  construction. 


Cited  in  Knunwiedc  t.  Ifanhattan  R.  Ca  •  Uis&  665,  30  N.  T.  Supp.  400, 
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holding  that  measure  of  permanrat  damage  froiQ  trespass  of  elevated  railway 
is  difference  between  fair  market  value  of  property  without  railway,  and  that 
with  railvay,  less  benefits;  HitcheU  v.  MetropoliUn  Bier.  R.  Co.  132  N.  Y.  554. 
SO  K.  E.  386,  heading  eridence  of  value  of  property  without  elevated  railway, 
material  and  relevant.  In  action  for  injunction  because  of  wrongful  appropria- 
tion of  easements;  Be  New  York  EIcv.  H.  Co.  76  Hun,  388,  28  N.  Y.  Supp.  110. 
holding  in  assessment  of  damages  in  condemnation  proceeding  neither  past 
damages,  nor  past  benefits,  can  be  oonsidered. 

13  L.  R.  A.  408,  LEMP  v.  FULLERTOX,  83  Iowa,  192,  48  N.  W.  1034. 

Followed  without  discussion  in  Anheuser-Bascb  Brewing  Asso.  v.  Fullerton, 
83  Iowa.  760,  Appx.  50  N.  W.  66. 

BeplevlB  of  propertr  aelaod  aadcr  erlmlnal  proccM. 

Cited  in  P.  Schoenhofro  Brewing  Co.  v.  Armstrong,  89  Iowa,  676,  57  H.  W. 
436>  holding  replevin  will  not  lie  for  property  taken  li^  sheriff  under  search 

warrant. 

Cited  in  notes  (20  L.R.A.(N.S.)  1121)  on  right  to  levy  upon  intoxicating 
liquors;  (16  L.R.A.(N.S.)  926)  on  constitutional  right  to  prohibit  sale  of  intoxi- 
cants; (80  Am.  St.  Rep.  763}  as  to  when  replevin  or  didm  uid  delivery  la  sus- 
tainable. 

18  L.  B.  A.  411,  OILBERT  v.  ELDRIDOE,  47  Minn.  210,  49  N.  W.  670. 

Referred  to  for  facts  in  Gilbert     Emerson,  60  Mlrni.  63,  61  N.  W.  820. 
RIpnrlan  rlfflits  separated  from  abore  land*. 

ated  in  Duluth  v.  St.  Paul  &  D.  R.  Co.  49  Minn.  210,  51  N.  W.  II63,  holding 
platting  of  aubmerged  land  beyond  street  parallel  to  lake  shore,  and  also  under 
water,  indicates  intention  that  streets  running  into  former  street  should  not 
extend  beyond  it;  Bradshaw  v.  Duluth  Imperial  Mill  Co.  52  Minn.  63,  53  N.  W. 
1066,  holding  platting  of  land  partly  submerged  into  blocks  and  streets,  indi- 
cates intention  to  separate  flame  from  shore  hloctcs  so  that  conveyance  of  shore 
block  will  not  carry  riparian  rights;  Hobart  v.  Hall,  174  Fed.  4.^9,  to  the  point 
that  mvner  of  shore  land  may  legally  disassociate  therefrom  and  rpII  to  another 
his  riparian  rights;  Clifford  v.  Horton,  54  Wash.  604,  103  Pac.  1)89,  to  the  point 
that  platting  and  conveyance  of  land  in  water  bpyond  shore  line  disassioctated 
ripurian  rights  from  upland. 

Cited  in  note  (40  L.  R.  A.  304)  on  separation  of  riparian  rights  from  upland. 

DlBtlnguished  in  State  v.  St.  Paul  £  D.  R.  Co.  81  Minn.  424,  84  N.  W.  302. 
holding  riparian  rights  cnniiot  he  taxed  as  real  estate  independent  of  parent  es- 
tate to  which  they  belong,  until  sepurated  therefrom  by  some  act  of  owner. 
EIToct  of  conveynnce  of  Bhore  nnd  ■nliinerKcd  Innds  to  different  pemonn. 

Cited  in  Duluth  v.  St.  Paul  &  D.  'R'.'Co.  49  ilinn.  ^Of),  51  N".  W.  11G3,  holtiing 
ripurian  proprietor  may  convoy  fee  in  land  above  shore  line,  and  reserve  pri- 
vate rights  in  land  under  water,  originally  appurtenant  to  e»4tate;  Gilbert  v. 
Emerson,  55  Minn.  259,  43  Am.  St.  Rep.  502,  56  N.  W.  818,  holding  Where 
'submerged  land  platted  into  blocks  not  extending  to  navigable  waters,  convey- 
ance of  outer-most  blocks  carries  riparian  rights  as  against  original  proprietor, 
nnd  his  grantee  of  shore  block;  Minneapolis  Trust  Co.  v.  Eastman,  47  Minn.  304, 
50  N.  W.  82,  holding  conveyance  of  submerged  land  carries  with  it  riparian 
rights  incident  thereto,  including  title  to  dry  land  formed  beyond  natural  Igw- 
water  line  by  gradual  alluvial  deposits. 
Kffeet  of  eronfon  ni>on  riparinn  rlachtm. 

Cited  in  Ocean  City  AssO.  v.  Shriter,  64  N.  J.  L.  564,  61      R.  A.  431,  46  AU. 
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690,  holding  grantee  of  lot  according  to  plat  whereon  street  is  des^nated  be- 
tween lot  and  ocean,  does  not  become  riparian  proprietor  upon  street  and  part 
of  lot  being  carried  away  by  croaion,  where  ocean  Bubiequently  reoedes;  Feuker 
T.  Canter,  62  ICan.  371,  63  Pac.  617,  holding  where  land  separated  fnuu  rirer 
partly  carried  away  by  erosion,  owner  entitled  to  equitable  proportion  of  allu- 
vion formed  within  originally  surveyed  lines  upon  river  receding. 

Cited  in  footuote  to  Webb  t.  Demopolis,  21  L.  K.  A.  62,  which  holds  riparian 
owner's  title  cxtende  to  low-wat«r  mark  on  qfivigable  river. 

Cited  in  note  (51  L.  R.  A.  426)  on  right  to  follow  accretions  across  division 
line  previously  submerged  by  action  ef  water. 

13  L.  R.  A.  416,  ST.  PAUL  UNION  DfiPOT  CO.  v.  MINNESOTA  &  N.  W.  a 
CO.  47  Minn.  IS4,  49  N.  W.  646. 
Cited  in  Chicago  G.  W.  R.  Co.  v.  St.  Paul  Union  Depot  Co.  68  Minn.  221,  71 
N.  W.  23,  and  Chicago,  St.  R.  Co.  v.  St.  Paul  Union  Depot  Co.  54  Minn. 

413,  56  N.  W.  120,  for  other  branches  of  same  controverajr, 

13  L.  R.  A.  418,  KIESSIG  v.  AtLSPAUGH,  01  Cal.  231,  27  Pac.  653.  ' 
DlBcharse  of  anretlca. 

Cited  in  Eppinger  v.  Ken^ick,  114  Cal.  626,  46  Pac.  613,  holding  that  the 
deposit  of  wheat  the  proceeds  of  which  would  pay  a  note  in  hands  of  holder  with 
instructions  that  it  be  so  applied  discharges  an  accomodation  endorser  though 
it  be  not  so  applied. 

Cited  in  footnote  to  Schuster  v.  Weiss,  19  L.  R.  A.  183,  which  holds  sureties 
on  appeal  bond  discharged  by  change  in  statute. 
—  Ob  eontnictor'a  bond 

Cited  in  Barrett-Hieki  Co.  v.  Olas,  9  Cal.  App.  407,  09  Pac.  866,  holding  that 
a  change  of  plan  from  a  one  story  building  to  a  two  without  consent  of  surety 
in  contractor's  bond  will  release  such  surety;  Glenn  County  v.  Jones,  146  Cal. 
523,  80  Pac.  695,  2  A.  &  E.  Ann.  Caa.  764,  holding  that  premature  payment 
of  contractor  without  consent  of  surety  on  such  contractor's  bond  will  release 
such  surety. 

Cited  in  note  (5  L.R.A.(N.8.)  418)  on  release  of  surety  on  building  con- 
tractor's bond  by  waking  payments  not  authorized  by  contract. 

18  L.  R.  A.  410,  STATE  v.  ARMSTRONG,  106  Mo.  395,  27  Am.  St.  Rep.  361,  16 

S.  W.  604. 

Followed  without  discussion  in  Arnold  v.  Sayings  Co.  76  Mo.  App.  182. 
InformatloMt  veViaeatlOH- 

Cited  in  State      Hnrlin,  137  Mo.  307,  88  &  W.  923,  holding  verifteation 
of  information  suffieient;  State  t.  Simpson,  136  Mo.  App.  666,  118  B.  W.  1187, 
holding  affidavit  that  fact<  alleged  in  information  are  true  to  the  best  knowl- 
e^e,  information  and  belief  of  afBant  insufficient  to  support  the  information, 
lime  for  obje«tlon  for  dnplleltr. 

Cited  in  State  v.  Fox,  148  Mo.  525,  50  S.  W.  98,  and  State  v.  Wilson,  143  Mo. 
344,  44  S.  W.  722,  holding  objection  that  indictment  bad  for  duplicity,  too  late 
after  verdict. 
Form  of  information. 

Cited  in  State  v.  Niesman.  101  Mo.  App.  512.  .74  B.  W.  638,  hohiiog  indictment 
for  selling  cigars  fxom  boxes  bearing  counterfeit  union  label  not  defective  be- 
oaiiB*  genuine  label  pasted  in  information  instead  of  being  set  forUi  in  writing. 
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Llbctou  pvblieatiima. 

Cited  in  McGinniB  v.  O.  Knapp  &  Co.  109  Ho.  146,  18  S.  W.  1134,  holding  pub- 
lication of  letter  from  newspaper  correspondent  diarging  member  of  l^islaturfr 
with  using  "$50,000  elnsli  fund"  to  secure  passage  of  bill,  Itbdous;  State  r. 
McCabe,  135  Mo.  450,  34  L.  R.  A.  130,  footnote,  p.  127,  68  Am.  St  Rep.  589, 
37  S.  W.  123,  holding  statute  making  it  misdemeanor  to  send  letter  tbreatening 
credit  or  reputation  of  another,  does  not  infringe  rights  secured  by  bill  of  rights : 
Kenworthy  v.  Journal  Co.  117  Mo.  .4pp.  336,  93  8.  W.  882,  holding  a  publication 
that  three  of  seven  persons  named  are  about  to  be  arrested  for  perjury  is  not 
Actionable  by  any  of  the  seven  in  absence  of  proof  that  he  was  preferred  to  the  one 
to  be  arrested. 

Cited  in  footnotes  to  Kansas  City,  M.  ft  B.  R.  Ck>.  t.  Delan^,  45  L.  R.  A.  600. 
whieh  holds  letters  of  recoumendatitm  stating  that  fdrmer  employee  left  empl<^- 
er's  service  during  strike  not  actionable  per  te;  Mitchell  v.  Bradstreet  Co.  20 
H  R.  A.  138,  which  holds  voluntary  publication  by  mercantile  agency  of  false 
statement  that  firm  has  assigned,  not  privileged. 

Cited  in  note  (3  LJLA.(N.S.)  340)  on  charging  one  with  refusal  to  pay  debt 
as  libel;  (58  Am.  St.  Rep.  603)  on  criminal  uses  of  United  States  mail;  (9  Eng. 
Rul.  Cas.  194)  on  right  to  show  truth  of  libel  on  criminal  prosecution. 

Distinguished  in  Denney  t.  Northwestern  Credit  Asso.  66  Wash.  334,  25  L.R.A. 
(K.S.)  1023, 104  Pac  769,  holding  that  where  the  words  published  are  not  aetion- 
able  per  se  a  direct  traceable  loss  must  be  pleaded. 
Wba4  caaatltvtca  p«bllo«tlon. 

Cited  in  footnote  to  Gambrill  v.  Schooley,  52  L.  R.  A.  87,  which  holds  dic- 
tation of  libelous  letter  to  confldential  stenographer,  a  publication. 

Cited  in  note  (9  Eng.  Rul.  Cas.  38)  on  what  constitutes  a  publication  of  libel. 
Jmrr  Jadflwa  of  Ttoth  law  and  faota. 

Cited  in  Heller  v.  Pulitzer  Pub.  Co.  153  Mo.  212,  54  S.  W.  457,  holding  per- 
emptory instruction  to  jury  to  find  for  plaintiff  in  civil  action  for  libel,  error; 
State  V.  Powell,  66  Mo.  App.  615,  holding  instruction  to  jury  in  prosecution  for 
libel  "to  be  guided  by  the  instructions  of  the  court"  in  determining  law  of  case, 
error;  State  v.  Heacock,  106  Iowa,  201,  76  N.  W.  654,  holding  instruction  to 
jury  in  prosecution  for  libel,  that  they  are  judges  of  law  and  facts,  but  oau- 
tloning  them  against  assuming  superior  knowledge  of  law,  proper;  Arnold  t. 
Jewett,  126  Mo.  262,  28  8.  W.  614,  holding  instructions  should  limit  jury's 
right  to  judge  of  law  in  libel  case  to  question  whelAier  publication  was  libelous; 
McCloBkey  r.  Pulitzer  Pub.  Co.  152  Mo.  344,  53  S.  W.  1087,  holding  refusal  of 
instruction  defining  libel  according  to  statute,  error,  though  failing  to  state 
truth  of  publication  is  defense;  Wagner  t.  Scott,  164  Mo.  308,  63  S.  W.  1107, 
holding  where  issue  is  one  of  qualified  privilege,  and  there  is  evidence  that  de- 
fendant knew  of  falsity  of  charge,  question  is  for  jury ;  Cook  v.  Globe  Printing  Co. 
227  Mo.  640,  127  S.  W.  332;  Advertiser  Co.  v.  Jone^,  160  Ala.  207,  63  So.  750,— 
to  the  point  that  jury  are  final  judgea  of  both  law  and  fact  in  prosecution  for 
criminal  libel;  Sands  v.  G.  W.  Marquardt  ft  Sons,  113  Mo.  App.  497,  87  S.  W. 
1011,  holding  that  a  direction  to  the  jury  to  determine  the  law  in  a  libel  case 
"according  to  instructions  of  court"  and  conferring  upon  the  jury  the  right  to 
adjudge  the  law  of  the  whole  case  is  prejudicial  error;  State  v.  Simpson,  136 
Mo.  App.  666,  118  S.  W.  1187,  holding  an  instruction  erroneous  which  states  that 
words  quoted  constitute  a  charge  of  a  crime  and  that  if  the  jury  believe  them  to 
have  been  spoken  to  convict;  Cook  v.  Globe  Printing  Co.  227  Mo.  541,  127  8.  W. 
332,  holding  that  the  juries  right  to  judge  the  law  as  well  as  fact  is  limited  to 
the  sole  question  of  whether  the  publication  was  in  fact  libelous  while  on  all 
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other  queetioiu  the  jury  are  as  much  bound  by  iiiBtnietionB  w  In  any  other  u> 

tion,  thia  including  amount  of  verdict. 

Cited  in  footnote  to  State  v.  Main,  36  L.  R.  A.  623,  which  holds  jury  in  crim- 
inal caae  must  take  decision  of  court  as  to  constitutiQnali^  of  statute  on  which 
prosecution  based. 

Cited  in  notes  (33  L.R.A.(N.S.)  212)  on  effect  of  pTOVision  that  jury  shall 
determine  law  and  fiacta  in  libel  eases;  (42  Am.  St.  Rep.  290)  on  jury  u  judgea 
of  law  and  fact. 

Distinguished  in  Grimes  v.  Thorp,  113  Mo.  App.  658,  88  8.  W.  688,  holding  that 
an  instruction  in  a  civil  action  for  slander  that  the  jury  are  themselves  the 
judges  of  the  law  of  slander  as  well  as  of  the  facte  and  are  not  required  to  ac- 
cept the  instructions  given  by  the  court  as  being  condusiTe  of  the  law  of 
slander,  is  erroneoua. 
Tranafer  of  emmm  to  eonvt  in  iHUte. 

Cited  in  State  T.  Oniek,  106  Mo.  128,  17  8.  W.  329.  hoMfaig  failure  of  member 
of  division  of  supreme  eonrt  hearing  cause  to  take  pari  in  decision,  not  ground 
for  transfer  to  oourt  m  banc 


13  L.  B.  A.  427,  GENESEE  FORK  IMPROT.  CO.  T.  IVES,  144  Pa.  114,  22  AtL 


BSmlHent  doinafn  bond*. 

Cited  in  Philadelphia  &  T.  B.  Co.  t.  Keshaminy  Elev.  R.  Co.  26  Pa.  Co.  Ct. 
516.  holding  oommon  bond  of  railroad  to  indemnify  persons  whose  property 
may  be  injured  oonstruotion,  sufficient  to  protect  individual  claimants; 
Philadelphia  ft  T.  R.  C&  v.  Keshaminry  Elev.  R.  Co.  11  Pa.  IMst.  R.  486,  holding 
that  an  eminent  domain  bond  filed  in  favor  of  the  commonwealth  sufficiently  s«> 
cures  the  paymefat  of  just  compensation  to  individual  land  holders  for  a  taking 
for  public  use. 

PmMla  eorvoiwtiOA  ntea. 

Cited  in  notes  (33  L.R.A.  182)  on  legislative  power  to  fix  tolh,  rates,  or 
prices;  (6  L.R.A.(N.S.)  836)  on  businesses  affected  with  public  interest  subject* 
ing  them  to  regulation  and  control  in  respect  to  rates  or  prices. 
Blsht  to  collect  tolls  Cor  BKTlsatlon  Improvement. 

Cited  in  Madunkeunk  Dam  &,  Improv.  Co.  v.  E.  F.  Allen  Clothing  Co.  102  M& 
262,  66  Atl.  537,  holding  a  stream  improvement  company  can  collect  toll  for  logs 
if  their  improvement  though  not  necessary  to  facilitate  the  logging. 

Cited  in  note  (67  L.R-A,  840)  on  right  to  improve  navigability  of  stream. 

IS  L.  R.  A.  431,  MIFFLIN  BRIDGE  CO.  v.  JUNIATA  COUNTY,  144  Pa.  365. 
22  Atl.  896. 

Mnalclnalltr  talclnc  property  of  p«blle  corpomtloni  damaKea. 

Referred  to  in  Re  Monongahela  Water  Co.  223  Pa.  324,  72  Atl.  625,  on  the 
measure  of  damages  recoverable  by  a  public  corporation  from  a  municipality. 

Cited  in  Clarion  Tump.  &  Bridge  Co.  v.  Clarion  County,  172  Pa.  250,  33  Atl. 
580,  holding  when  toll  luridge  of  corporation  taken  by  County,  ueaaure  6t  dam- 
age is  value  of  property  to  owners,  including  cost  of  structure  and  value  of 
franchise;  West  Chester  &  W.  PL  Road  Co.  v.  Chester  County,  182  Pa.  48,  37  Atl. 
905,  holding  measure  of  damage  for  turnpike  road  taken  by  county,  is  just  com- 
penaation  for  loss  suffered  by  owners,  including  cost  of  construction  and  value 
of  lianehise;  Re  Chambersburg  k  B.  Tump.  Road,  20  Pa.  Super.  Ct.  181,  hold- 
ing value,  and  not  cost  of  construction,  should  be  considered  in  condemning  toll 
road;  Lanquiat  t.  Chicago,  200  III.  74,  65  N.  E.  681,  holding  proof  of  purchase 
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price  inadmissible  in  condemnation  prooeedingi,  where  paid  in  part  by  cancela- 
tion of  indebtedness;  Harrisburg,  (X  &  C  Turnpike  Road  Co.  t.  Cumberland 
County,  226,  Pa.  469,  74  Atl.  340,  holding  that  jury  may  consider  condition  of 
road  amount  of  tolls  received  or  which  would  be  reoeived  under  proper  man- 
agement and  the  market  value  of  stock  of  company  as  elements  of  damage 
for  condemnation  of  turnpike ;  Clarion  Turnpike  &  Bridge  Co.  v.  Clarion  County, 
26  Pittsb.  L.  J.  N.  S.  274,  holding  that  where  bridge  is  taken  by  county  meas- 
ure of  damages  is  just  compensation  for  loss  sulTercd,  being  value  of  bridge,  ap- 
proaches and  franchise;  Rea  v.  PitUburg  &  C.  R.  Co.  229  Pa.  118,  140  Am.  St. 
Rep.  721,  78  AtL  73,  to  the  point  that  in  condemnation  oi  bridge  owned  1^  com- 
pany witaesa  who  ctmstnioted  bridge  may  testify  as  to  value  of  bridge  but  not 
contract  price. 

Cited  in  footnote  to  Re  Brooklyn,  26  L.  R.  A.  270,  which  upholds  aet  authw- 
iiing  city  to  acquire  property  of  water  company. 
CondemiatlOA  of  pr«v«>^T  devoted  to  pnbllo  a*e. 

Cited  in  footnotes  to  Diamond  Jo  Line  Steamers  v.  Davenport,  64  Xj>  R.  A.  859, 
which  authorizes  condemnation  for  public  wharf  of  land  used  by  carrier  as  land- 
ing place;  Butte,  A.  &  P.  R.  Co.  v.  Montana  U.  R.  Co.  31  L.  R.  A.  298,  which  holds 
railroad  lend  not  actually  used  or  necessary  subject  to  condemnation  by  other 
railroad;  Denver  Power  &  Irrig.  Co.  v.  Colorado  4  S.  R.  Co.  60  L.  R.  A.  383, 
which  dcnifs  power  of  reservoir  company  to  condemn  land  devoted  to  purpose  of 
railroad  unless  public  necessity  requires;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ohio 
Postal  Teleg.  Cable  Co.  62  L.  R.  A.  941,  which  holds  telegraph  company  seeking 
to  appropriate  part  of  railroad's  right  of  way  must  sliow  its  u.w  will  not  materi- 
ally interfere  with  use  by  railroad ;  Martin  r.  I^lsr,  25  L.  B.  A.  838,  which  holda 
order  on  drainage  fund  not  sufficient  payment  for  land  taken  for  public  use. 
Brld^eet  ereoCloK  by  coanty. 

Cited  in  Hogsett's  Appeal,  2  Pa.  Super.  Ct.  277,  holding  statute  authorizing  con- 
struction of  county  bridge,  when  "public  road  or  highway"  crosses  stream,  in- 
cludes bridging  of  borough  streets. 
Coatvol  o(  toll  bvldnre*. 

Cited  in  note  (58  L.  R:  A.  169)  on  rights  and  duties  of  toll-bridge  proprietors. 
Statement  ndinlMlble  to  ahow  valve. 

Cited  in  Indiana  Union  Traction  Co.  v.  Benadimi,  42  Ind,  App.  126,  83  N. 
K.  261,  holding  sworn  statement  as  to  value  of  property  made  in  April  for  assess- 
ment purpose  admissible  in  August  as  to  value  in  an  action  for  injury  as  an 
admission  by  plaintifT,  though  it  is  not  conclusive  as  to  value;  Re  Simmons.  68 
Misc.  66,  124  N.  Y.  Supp.  744,  holding  that  in  condemnation  proceedings 
owner  may  be  asked  as  to  price  at  which  she  authorized  the  sale. 


Cited  in  note  (25  Kng.  Rul.  Cas.  297)  on  value  of  property  taken  in  eminent 

domain  proceed ings. 

13  L.  R,  A.  433,  ULRICH  v.  REINOEHL,  143  Pa.  238,  24  Am.  St.  R*p.  684,  22 
Atl.  862. 

InHUMmeci  wbe*  oMlKmnent  of  poller  waftrrtiiK  coatract. 

Cited  in  Shaffer  v.  Spangler,  144  Pa.  231,  22  Atl.  865,  holding  in  determining 
whether  insurance  disproportioned  to  debt,  regard  must  be  had  to  age  of  assured, 
liis  expectation  of  life,  and  cost  of  cnrrying  insurance,  with  interest;  MeHale  v. 
McDonnell.  175  Pa.  646,  .34  Atl.  966,  holding  assignment  of  policy  of  $2,000  to 
i^roiire  debt  of  $700  valid,  where  expectancy  of  life  of  assured,  and  date  of  polity 
or  of  assignment  not  shown ;  Nve  v.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  147,  36 
N.  £.  429,  holding  assignment  of  policy  for  $2,000  to  one  without  iiuurmble  bt- 
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terest,  in  consideration  of  payment  of  9300,  not  wagering  contract  as  matter  of 
law;  Whecland  T.  Atwood,  192  Pa.  ^40,  73  Am.  St.  Rep.  803.  43  Atl.  S46,  holding 
assignment  of  policy  for  $5,000  on  life  of  vife,  as  securi^  for  deU  of  husband 
of  $1,000,  not  wagering  contract,  though  wife  died  after  payment  of  two  pre- 
miums; White  T.  Bradley,  28  Lane.  L.  Rev.  366,  holding  that  assignment  of 
policy  of  life  insurance  to  person  not  relative  or  creditor  of  insured  is  void, 
though  made  in  good  faith. 

Cited  in  footnotes  to  Morris  v.  Geoi^a  Loan,  Sav.  &  Bkg.  Co.  40  L.  R.  A.  506, 
which  holds  creditor  taking  assignment  of  policy  entitled  to  retain  from  proceeds 
sufficient  to  pay  debt  and  advances  only;  Mutual  Reserve  Fund  Life  Aaso.  v. 
Hurst,  20  L.  R.  A.  761,  which  holds  assignee's  insurable  interest  as  creditor  not 
condition  of  recovery  on  policy;  Hurd  t.  Doty,  21  L.  R.  A.  748,  which  denies 
right  of  trustee  receiving  proceeds  of  insurance  policy  to  refuse  payment  to  bene- 
ficiarieB  as  having  no  insurable  interest. 

Cited  in  note  (3  L.R.A.(N.S.)  940,  052)  on  validity  of  assignment  of  interest 
in  life  insurance  to  one  paying  premiums. 

Disapproved  in  Exchange  Bank  v.  Loh,  104  Ga.  454,  44  L.  R.  A.  376,  footnote  p. 
372,  31  8.  E.  450.  holding  interest  of  assignee  in  policy  cannot  exceed  debt  and 
disbursements  in  carrying  policy. 

Amount  of  Interest  Inanrable  In  snother'a  life. 

Cited  in  Harvey's  Estate,  15  Pa.  Dist.  R.  300,  holding  that  a  policy  on  life 
tenants  life  taken  out  by  his  assignee  for  $5,000  is  not  against  public  policy 
or  unwarranted  where  he  purchased  the  tenancy  for  $4,600. 

Cited  in  footnote  to  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A.  660,  which  holds 
that  creditor  has  an  insurable  interest  in  life  of  debtor. 

Cited  in  note  (62  Am.  St  Rep.  560)  on  mutual  or  membership  life  or  accident 
insurance. 

13  L.  R.  A.  438,  CONESTOGA  CIGAR  CO.  v.  FINKE,  144  Pa.  159,  22  Atl.  868. 
Custom  as  part  of  contract. 

CiU'd  in  footnotes  to  German  American  Ins.  Co.  v.  Commercial  F.  Ins.  Co.  19 
Ij.  R.  a.  2Bt,  which  holds  custom  in  particular  city  as  to  what  constitutes  "build- 
ing" or  "risk"  not  presumed  to  be  known  to  fore-ign  company;  Pennsylvania  R. 
Co.  v.  Naive,  64  L.  R.  A.  443,  which  denies  cartier'e  liability  for  failure  to  deliver 
perishable  freight  arriving  on  4th  of  July,  when  business  is  customarily  sun- 
pended;  Delaware  Ins.  Co.  v.  S.  S.  White  Dental  Mfg.  Co.  65  L.R.A.  ^88,  which 
holds  marine  policy  providing  that  no  risk  shall  attach  until  amount  and  de- 
scription is  approved  and  indorsed  thereon,  not  changed  into  opoii  and  unre- 
stricted policy  covering  all  property  assured  elects  to  report,  by  adopting  agree- 
ment fixing  uniform  premium,  supplying  blanks  on  which  to  report  ri^ks,  and  a 
long  continued  custom  of  reporting  risks  by  assured  when  convenient,  and  their 
uniform  acceptance  by  insurer. 
When  custom  cafovceable. 

Cited  in  footnotes  to  Baltimore  Base  Ball  ft  Exhibition  Co.  v.  Pidcett,  22  L.  R. 
A.  600,  which  holds  special  contract  for  definite  time  not  affected  by  custom  to  di<i- 
charge  ball  players  on  ten  days'  notice;  Harris  v.  Sharpies,  58  L.  E.  A.  214,  which 
denies  right  under  contract  to  add  lithographer's  name  for  advertising  purposps 
to  lithographed  cover  design. 

Annotation  in  IS  L.  R.  A.  438,  referred  to  particularly  in  Becker  v.  Hall,  116 
Iowa,  593,  56  L,  R.  A.  676,  88  N.  W.  324,  holding  cnat^m  to  appropriate  ice  in 
pnblie  waters  unreasonable  and  in  oonfliot  with  public  rights. 
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13  L.  R.  A.  441,  BLEVINS  t.  SMITH,  104  Mo.  S83,  18  S.  W.  213. 
Dower  I  bmr  ot  Inchoate  rlfht. 

Cited  in  McCreary  v.  Lewis,  114  Mo.  591,  £l  S.  W.  855,  holding  right  to  dower 
not  cut  off  by  bond  for  deed,  nor  by  deed  executed  in  pursuance  thereof,  to  neither 
of  which  was  wife  a  party;  Motley  v.  Motley,  53  Xeb.  379,  S6  Am.  St.  Rep.  609, 
73  N.  W.  738,  and  I^rnde  v.  Wakefield,  19  Mont.  20,  47  Pac  6,  htdding  widow's 
inchoate  right  of  dower  not  affected  by  sheriff's  sale  of  lands  under  judgment 
against  husband  atone;  Crosby  v.  Farmers'  Bank,  107  Mo.  443,  17  S.  W.  1004, 
holding  wife  may  compel  offer  of  land  in  parcels  at  sheriff's  sale  to  enable  her  to 
protect  dower  right;  Bartlett  v.  Ball.  142  Mo.  37,  34  S.  W.  683,  holding  aUtute 
mailing  devisees  answerable  upon  covenant  to  extent  of  lands  devised,  does  not 
affect  widow's  dower  right  where  she  is  devisee :  Bartlett  v.  Tinsley,  175  Mo.  331, 
75  S.  £.  143,  holding  widow  may  claim  dower  in  lands  owned  by  husband  before 
all  elaima  for  damages  for  breach  of  his  wamuty  have  been  ascertained  and 
satisfied;  Thomas  v.  Woods,  26  L.R.A.(X.S.)  1188,  07  C.  C.  A.  535,  173  Fed.  593, 
holding  that  wife  is  entitled  to  dower  rights  in  property  acquired  by  husband  in 
Missouri,  whether  the  parties  are  residents  or  not  provided  she  executes  no  re- 
lease thereof;  Lucas  v.  Purdy,  142  Iowa,  369,  24  L.R.A.(N.S.)  1299,  120  N.  W. 
1063,  holding  that  valid  tax  deed  divests  wife  of  the  inchoate  right  of  dower. 

Cited  in  footnote  to  Lewis  t.  Apperson,  68  L.R.A.  867«  which  holds  dower  right 
not  barred  by  deed  signed  by  wife  and  a  court  commissioner  conveying  husband's 
real  estate. 

Cited  in  notes  (18  LJLA.  79)  on  power  of  husband  or  Ms  creditors  to  defeat 
wife's  right  of  dower;  (24  L.R.A.(X.S.)  129S)  on  effect  of  tax  sale  upon  in- 
choate dower. 

Natare  of  salt  to  collect  tax. 

Cited  in  State  ev  ret.  Hayes  v.  Snyder,  139  Mo.  556,  41  S.  W.  216,  holding  pay- 
ment of  taxes  cannot  be  enforced  1^  persosal  judgment  against  owner  (A  land; 
SUte  T.  Chicago  ft  N.  W.  B.  Co.  128  Wis.  602,  108  N.  W.  604,  distinguished  taxes 
frran  debts  on  grounds  of  natnre  <tf  remedy  for  enfwceinent  thereirf. 
Bnforcement  of  tax  lleast  parttca. 

Cited  in  Perlunson  t.  Mereditii,  168  Ma  463,  69  8.  W.  1099,  holding  commence- 
ment of  suit  to  enforce  special  tax  lien  against  record  owner  after  ber  death,  can- 
not affeet  title,  heirs  not  parties;  ffaidu  v.  SnlliTan,  128  Mo.  184,  30  S.  W.  800. 
holding  aetimi  to  foreclose  Imn  for  street  improrement,  b^iim  against  record  owser 
after  his  decease,  and  to  which  heirs  not  made  parties  until  alter  running  of  stat- 
ute of  limitations,  is  barred;  Briekell  v.  Farrell,  82  Fed.  221,  holding  beneficiaries 
in  unforeclosed  deed  of  trust  not  necessary  par^  to  suit  to  enforce  delinquent  tax 
lien;  Longwell  v.  Kansas  City,  69  Mo.  App.  184,  holding  mortgagee  is  "owner" 
within  statute  requiring  owners  of  property  to  be  made  parties  to  condemnation 
proceedings  for  street  opening. 

Distinguished  in  Hilton  v.  Smith,  134  Mo.  510,  33  S.  W.  464,  holding  purchaser 
nt  tax  sale  may  be  devested  of  title  by  sale  for  subsequent  taxes  before  he  acquires 
deed,  altiiough  not  party  to  proceedings. 
Ifece— ary  parties. 

Distinguished  in  Hardy  v.  Atkinson.  136  Mo.  App.  598,  118  8.  W.  516,  holding 
administrator  of  mortf^gor  not  a  necessary  party  to  foreclosure  proceedings 
wliere  the  homestead  and  dower  rights  of  widow  entirely  consume  equity  of  re- 
demption. 

Title  nntler  tax  aaJe. 

Cited  in  Charter  Oak  Land  &  Lumber  Co.  v.  Bippns,  200  Ho.  705,  OS  8.  W.  646, 
holding  that  title  obtained  at  a  tax  sale  subsequent  to  an  unreoorded  prior  sale 
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for  taxes  U  superior  tltough  the  parties  thereto  knew  of  the  prior  sale;  Rotheo- 
berger  v.  Garrett,  224  Mo.  1S8,  123  S.  W.  674,  holding  that  the  purchaser  at  a 
tax  sale  acquires  only  the  title  of  the  recorded  owner,  which  is  nothing  where 
he  or  the  tax  collector  know  that  title  has  been  transferred  to  a  person  not  a 
ftaty  to  the  prooeedinga, 

13  L.  R.  A.  462,  COOK  t.  BARTHOLOMEW,  60  Conn.  24.  22  Atl.  444. 
AKvmttteata  Zor  smppiwt  and  mainteiianeei 

Cited  in  Davison  t.  Smith,  36  Fa.  Co.  Ct  34B,  18  Pa.  Di*t  R.  712,  holding  that 
an  amount  mentioned  as  recoverable  on  breach  of  a  maintenance  agreement  does 
not  control  the  amount  of  recovery  therefor  such  recovery  being  limited  to  loss 
sustained  by  breach. 

Cited  in  footnote  to  Glocke  v.  Glocke,  57  L.  R.  A.  45S,  which  holds  land  conveyed 
by  aged  parent  to  son  promising  to  st^tport  him,  reverts  to  former  on  breaoh  of 
■grennait. 

Cited  in  note  (18  Sng.  Rnl.  Gas.  18)  on  test  between  mortgage  and  con- 
ditional sale. 

DlfllcBltT  la  Mtlmatins  dnmAflre  not  vvand  for  reCnalns  relief. 

Cited  in  Bronghel  v.  Southern  New  England  Teleph.  Co.  73  Conn.  622»  84  Am. 
St  Rep.  176,  48  Atl.  761,  holding  damages  for  loss  of  Hf^  based  on  valne  to  es- 
tate, not  too  TBgoe  and  uneertain  to  be  estimated  pecuniarily. 


Cited  in  Lothrop  t.  Parke,  202  Mass.  106,  88  N.  E.  666,  holding  that  a  judg- 
ment baaed  on  a  claim  founded  on  fraud  is  a  debt  within  meaning  of  statute 
providing  for  bond  conditioned  on  payment  of  debts  and  legacies. 

13  L.  R.  A.  464,  AMERICAN  RAPID  TBLBG.  CU.  r.  HESS,  I2S  N.  T.  641,  SI  Am. 

St  Rep.  764,  26  N.  E.  919. 
Interest  of  pnblle  eerTlae  earponitlo>na  In  streets- 
Cited  in  People  e«  re/.  Western  V.  Teleg.  Co.  v.  Dolan,  126  N.  Y.  176,  12  L.  R. 
A.  263,  27  N.  E.  269,  holding  interest  of  telegraph  company  in  street  in  which 
right  granted  to  construct  line,  deemed  license  merely,  in  determining  value  for 
taxation;  Lake  Roland  Kiev.  R.  Co.  t.  Baltimore,  77  Md.  370,  20  L.  R.  A.  133.  26 
Atl.  610,  holding  ordinance  granting  street-railway  right  to  lay  double  track  may 
be  repealed,  and  company  restricted  to  single  track,  even  after  tracks  laid,  if  pub- 
lic interests  require  it;  SnoufTer  v.  Cedar  Rapids  ft  M.  G.  R.  Co.  118  Iowa,  306, 
92  V.  W.  79,  sustaining  right  of  municipality  to  require  removal  of  street-car 
tracks  to  middle  of  street,  placing  at  grade,  and  paving;  Newark  v.  State  Bd.  of 
Taxation,  66  N.  J.  L.  460,  49  Atl.  625,  holding  interest  of  street  railway  company 
in  street  over  which  it  pasees  taxable  as  real  estate;  Western  New  York  ft  P. 
Traction  Co.  143  App.  Div.  718,  128  N.  Y.  Supp.  363,  holding  that  vested  rights 
of  street  railroad  in  streets  are  subject  to  reasonable  use  of  street  by  public  for 
travel  and  other  purposes. 

Cited  in  notes  (12  L.  R.  A.  864)  on  authority  to  construct  tel^raph  line  as 
mere  license;  (34  L.  B.  A.  370)  on  grant  of  franchises  to  electric  subway  com- 
panies; (50  L.  R.  A.  147,  150)  on  privilege  of  using  streets  as  a  contTaet  within 
twDBtitutional  provision  against  impairing  obligation  of  contracts. 
Corporate  tmnelil>ea  sabject  to  police  jionfr. 

Cited  in  Geneva  v.  Geneva  Telcph.  Co.  30  Misc.  241,  62  N.  Y.  Supp.  172,  hold- 
ing legislature  may  authorise  city  to  require  existing  electric  companies  to  place 
trires  onder  ground  in  conduits  constructed  by  city;  Rochester  v.  Bell  Teleph.  Co^ 
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i)2  App.  Div.  10,  64  X.  Y.  Supp.  804,  holding  right  of  telephone  company  to  use 
streets,  subject  to  police  authority  of  muniripality  to  require  use  of  conduita  of 
another  company;  Electric  Power  Co.  v.  New  York,  29  Miec.  51,  60  N.  Y.  Supp. 
590,  holding  statute  requiring  electric  light  wires  and  cables  to  be  placed  under 
ground  within  police  power,  aa  to  electric  company  operating  under  franchise 
previously  granted;  Westport  v.  Mulhollond,  84  Mo.  App.  325,  sustainiiig  ordi- 
nance requiring  obtaining  permission  to  dig  up  dty  street,  as  applied  to  street 
railway  obtaining  franchise  before  inclusion  of  highway  in  city  Timitii;  Coverdale 
V.  Edwards,  155  Ind.  3S3,  58  N.  E.  495.  holding  poles  and  wires  of  electric  company 
not  removed  upon  notice  from  city,  when  power  reserved  to  terminate  license,  be- 
come nuisance  per  se,  and  may  be  summarily  removed  by  mimicipality;  Utica  v. 
Utica  Teleph.  Co.  24  App.  Div.  364,  48  N.  Y.  Supp.  916,  holding  statute  authoriz- 
ing telegraph  company  to  construct  lines  over  any  streets  and  highways,  not  au- 
thority for  such  construction  without  consent  of  city  and  in  violation  of  its 
ordinances;  American  Teleg.  &  Teleph.  Co.  v.  Harborcreek  Twp.  23  Pa.  Super.  Ct. 
441,  sustaining  road  commissiiMierB'  regulation  requiring  reniOTtd  of  tel^raph 
poles  to  property  line  of  road ;  O'Brien  t.  Erie,  20  Fa.  Co.  Ct.  34S,  7  Fa.  Dist.  B. 
4S5,  holding  municipali^  has  power  to  construct  conduit  for  accommodation  of 
electric  wires  when  reasonable  and  necessary;  Fhiladelpbia  v.  Postal  Teleg.  Cable 
Co.  67  Hun,  23,  21  N.  Y.  Supp.  566,  holding  state  taxation  of  tele^aph  line  ex- 
tended over  military  or  post  road  under  Federal  autiiority,  not  interference  with 
interstate  commerce;  Brinkman  v.  Eisler,  40  N.  Y.  S.  R.  866,  7  N.  Y.  Supp.  193, 
holding  contractor  erecting  awning  over  sidewalk  for  another,  contrary  to  statute, 
cannot  recover;  Buffalo  v,  Delaware  L.  &  W.  R.  Co.  136  App.  Div.  281,  120  N. 
Y.  Supp.  1081,  holding  that  the  legislature  may  require  a  railroad  company 
c^rating  under  franchise  from  eit^'  to  change  its  style  of  bridge  from  station- 
ary to  swinging  over'a  river  to  facilitate  navigation  thereon;  New  Union  Teleph. 
Co.  V.  Marsh.  06  App.  Div.  125,  88  K.  Y.  Supp.  79,  holding  that  municipal 
authorities  may  reasonably  regulate  use  of  streets  by  telephune  company  but 
their  consent  to  use  of  streets  is  not  eswcAtial,  such  right  being  granted  by 
state;  Carthage  v.  Central  New  York  Teleph,  &  Teleg.  Co.  110  App.  Div.  627, 
00  N.  Y.  Supp.  010,  reversing  48  Misc.  426,  06  N.  Y.  Supp.  917,  on  the  power 
and  right  of  legislature  to  limit,  restrict  or  revoke  tlie  right  of  a  telegraph  or 
telephone  company  to  maintain  its  poles  in  a  street;  Kew  York  C.  &  H.  R.  R. 
Co.  V.  New  York,  142  App.  Div.  690,  127  N.  Y.  Supp.  513,  holding  that  license 
given  by  legislature  to  railroad  to  use  streets  may  be  revoked  at  will  of  legis- 
lature; Merced  Falls  Gas  &  Electric  Co.  v.  Turner,  2  Cal.  App.  723,  84  Pac.  2,^9, 
holding  that  a  city  may  compel  removal  of  poles  from  street  so  placed  by  per- 
mission and  franchise;  such  permission  and  franchise  not  giving  an  indefeasable 
right. 

Cited  in  footnotes  to  Northwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  53  L.  R. 
A.  175,  which  requires  council's  discretion  in  compelling,  telegraph  company  to  put 
underground,  wires  placed  overhead  under  ordinance,  to  be  reasonably  exercised; 
Michigan  Teleph.  Co.  v.  Benton  Harbor,  47  L,  R.  A.  104,  which  holds  city's  consent 
unnecessary  to  use  of  streets  by  telephone  companies;  Wallace  v.  Reno,  63  L.R.A. 
337,  which  upholds  statute  authorizing  revocation  of  license  without  notice 
to  licensee. 

Cited  in  nolea  (31  L.  R.  A.  800,  801,  804)  on  police  regulation  of  electric  com- 
panies; (30  L.  R.  A.  619)  on  municipal  control  over  public  nuisances  on  public 
streets  and  highways  created  by  street  railroads  and  other  electric  companies; 
(24  L.  R.  A.  163)  on  power  of  states  to  control  or  impose  burdens  bn  interstate 
telegraph  and  telephone  companies:  (14  L.B.A.(N.S.)  66B)  on  right  to  re- 
quire underground  telegraph  or  telephone  wires. 
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ContrmctM  irith  pablie  HerTtce  corpora tloiis> 

Cited  io  Wright  v.  Glen  Telepli.  Co.  48  MiBC.  195,  95  V.  Y.  Supp.  101,  holding 
that  although  the  right  to  put  wires  over  streets  and  highways  is  conferred 
by  legislature  a  company  may  make  a  binding  contract  as  to  rates  of  service 
wi^  a  dty  in  eonaideratioa  of  being  allowed  to  put  line  through  park  and  other 
public  places;  Ganz  t.  OUo  Postal  Teleg.  Cable  Co.  72  C.  C.  A.  186,  140  Fed. 
095,  holding  that  a  county  board  has  no  power  to  contract  even  for  a  eon- 
sideratioD  witli  respect  to  a  telephone  company's  use  of  a  highway  for  a  period 
of  time;  People  ex  rel.  New  York  Electric  Lines  Co.  v.  Kllison,  188  N.  Y.  526, 
81  N.  E.  447,  as  upholding  a  contract  entered  into  between  a  telephone  company 
and  board  of  commissioners  of  electric  subways  obligating  company  to  put  tta 
conductors  in  subway;  State  ex  rel.  Townsend  v.  Park  Comra.  100  Minn.  154, 
9  LJt.A.(N3.)  1048,  110  N.  W.  1121,  holding  that  a  park  board  cannot  contract 
to  perpetually  maintain  certain  land  dedicated  aa  a  parkway  and  such  parkway 
may  be  vacated  in  favor  ol  public  interest. 

13  L.  R.  A.  458,  WOMJEN  v.  WESTERN  N.  T.  &  P.  R.  00.  126  K.  Y.  10,  22  Am. 

St.  Rep.  803,  26  N.  B.  1050. 
Biiforcenient  of  rlslita  of  action  arlKlnir  In  foreign  Jarlsdlctlon. 

Cited  in  Messier  t.  Schwarzkopf,  35  Misc.  73,  71  K,  Y.  Supp.  241,  holding  com* 
mon-law  liability  of  members  of  joint-stock  association  as  partners,  presumed  to 
exist  in  another  state,  in  absence  of  proof  to  contrary;  Burdict  v.  Missouri  P. 
R.  Co.  123  Mo.  229,  26  L.'R.  A.  387,  45  Am.  St.  Rep.  628,  27  S.  W.  4S3.  holding 
proof  of  law  of  foreign  state,  where  accident  occurred,  unnecessary  to  support 
action  for  negligence  causing  loss  of  arm;  A.  G.  Eldwards  Brokerage  Co.  Stev- 
enson, 160  Mo.  628,  61  S.  W.  617,  holding  in  action  upon  contract  made  in  another 
state,  presumption  obtains  that  common  law  prevails  in  such  state,  and  not  that 
statutes  are  same  as  those  of  lex  fori;  Harrill  v.  South  Carolina  &  G.  Extension 
R.  Co.  132  N.  C.  658,  44  S.  £.  109,  sustaining  administrator's  right  of  action  for 
killing  of  intestate  in  another  state  having  similar  statute;  Romaine  v.  New 
York.  N.  H.  &  H.  R.  Co.  87  App.  Div.  671.  84  N.  Y.  Supp.  491,  as  to  administra- 
trix's right  of  action  for  negligent  killing  of  decedent  in  another  state;.  Chris* 
tensen  v.  Floriston  Pulp  &  Paper  Co.  29  Nev.  662,  02  Pac.  210.  holding  that  a 
right  of  action  growing  out  of  the  laws  of  another  state  will  be  here  inforced 
when  not  contrary  to  local  public  policy;  Bain  v.  Northern  P.  R.  Co.  120  Wis. 
416,  98  N.  W.  241,  holding  cause  of  action  arising  by  statute  for  personal  injuries 
is  not  local  but  transitory  and  may  be  instituted  in  courts  of  any  state 
having  jurisdiction  of  parties  if  statute  is  not  contrary  to  public  policy  or  law 
of  former;  Re  Taylor,  144  App.  Div.  637,  120  N.  Y.  Supp.  378,  to  the  point  that 
action  for  wrongful  death  in  another  state  cannot  be  enforced  here  by  comity 
beyond  extent  of  such  remedial  limitations  as  public  policy  attaches  to  kindred 
rights  of  action  arising  under  our  laws;  Johnson  v.  Phoenix  Bridge  Co.  197  K. 
Y.  319,  90  N.  E.  953,  2  N.  Y.  Civ.  Proc.  Rep.  N.  S.  39,  affirming  133  App.  Div. 
808,  118  N.  Y.  Supp.  210,  holding  that  the  action  authorized  by  statute  of  foreign 
country  where  death  is  caused  and  occurs  is  maintainable  in  courts  of  this 
state;  Fitbian  v.  St.  Louis  &  S.  F.  R.  Co.  188  Fed.  844,  holding  that  where  right 
of  action  for  injuries  In  based  entirely  upon  statute  it  can  be  brought  only  in 
name  of  person  to  whom  right  is  given  by  statute. 

—  Proof  neeeMMrr  when  action  based  upon  Btatnte. 

Cited  in  Geoghegan  v.  Atlas  S.  S.  Co.  3  Misc.  225,  22  N.  Y.  Supp.  749,  holding 
burden  on  plaintiff  to  prove  negligently  causing  death  is  actionable  wrong  in  for- 
eign countiy  where  accident  occurred;  Mexican  0.  R.  Co.  v.  Goodman,  20  Tex. 
Civ.  App.  110,  48  S.  W.  778,  holding  action  for  ejection  of  passenger  from  train 
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'in  foreign  couotry,  cannot  be  maintained  after  death  of  passenger,  without  proof 
that  action  permitted  by  foreign  statute;  The  Lamington,  87  Fed.  753,  holding  ac- 
tion for  injury  to  seaman  aboard  British  vessel  on  high  seas  not  maintainable  un- 
lefls  permitted  1^  law  of  Great  Britain;  :^wlan  v.  New  York  ft  K.  J.  Telepli. 
Co.  131  App.  Div.  445,  115  N.  Y.  Supp.  316,  holding  that  where  a  right  of  action 
for  negligence  depends  on  a  foreign  statute,  it  can  only  be  maint^ned  in  this 
state  on  proof  that  the  statute  of  the  foreign  state  gives  the  right  of  action  and 
is  similar  to  locai  statute;  Zeikus  v.  Florida  East  Coast  R.  Co.  144  App.  Div. 
92,  128  N.  Y.  Supp.  933,  2  N.  Y.  Civ.  Proc.  Rep.  N.  S.  233,  affirming  70  Misc. 
340,  ]28  N.  Y.  Supp.  931,  holding  that  action  for  death  by  negligence  io  another 
state  can  only  be  maintained  upon  proof  tliat  statute  of  such  state  gives  right 
of  action  and  tliat  it  Is  similar  to  ours;  Cuba  R.  Co.  v.  Crosby,  95  C.  C.  A.  5S9, 
170  Fed.  883,  reversing  158  Fed.  147,. on  pleading  and  proof  of  foreign  statute 
on  which  is  bssed  tbe  eanse  of  action  as  essential. 

Cited  in  notes  (15  L.R.A.  583)  on  right  of  action  for  causing  death  accruing 
under  foreign  statutes;  (67  L.R.A.  60)  on  how  ease  determined  when  proper  for- 
eign law  not  proved. 

—  DiHlmllarltr  between  lex  loci  aaai  lex  fori. 

Cited  in  Huntington  v.  Attrill,  146  U.  S.  670,  36  L.  ed.  1129,  13  Sup.  Ct.  Rep. 
224,  holding  in  Federal  courts,  action  may  be  maintained  in  one  state,  for  action- 
able wrong  done  In  another  state,  although  wrong  not  actionable  in  Ie»  fori,  if 
not  contrary  to  policy  of  laws;  Evey  v.  Mexican  C.  R.  Co.  38  L.  R.  A.  394,  26  C. 
C.  A.  417,  52  U.  S.  App.  IIS,  81  Fed.  304.  holding  dissimilarity  of  statute  of  for- 
eign country,  giving  right  of  action  for  personal  injury,  from  lex  fori,  not  ground 
for  Federal  court  refusing  enforcement;  Kiefer  v.  Grand  Trunk  R.  Co.  12  App. 
Div.  30,  42  X.  Y.  Supp.  171,  holding  action  will  lie  for  negligently  causing  death 
in  foreign  country,  where  statute  of  such  country  possesses  general  characteristics 
of  statute  of  this  state;  Hanna  T.  Grand  Trunk  R.  Co.  41  111.  App.  130,  holding 
action  will  lie  for  negligently  causii^  death  in  foreign  country,  although  foreign 
statute  does  not  limit  recovery,  as  does  that  of  lex  fori,  and  provisions  for  distri- 
bution of  fund  are  dissimilar;  Boston  &  M.  R.  Co.  v.  McDuifey,  25  C.  C.  A.  249, 
.51  U.  S.  App.  Ill,  79  Fed.  936,  holding  wife  and  children  may  sue  employer  in 
Vermont,  for  death  of  employee  from  negligence  of  fellow  servant  in  Canada, 
under  statute  of  that  country,  although  under  Vermont  statute  action  must  he 
executor  or  administrator,  and  negligence  of  fellow  servant  would  preclude 
recovery;  Strauss  v.  New  York,  K.  H.  &  H.  R.  Co.  91  App.  Div.  584,  87  N.  Y. 
Supp.  67,  holding  statute  providing  for  survival  to  personal  repreaontative  of 
causes  of  action  for  injury  to  person  not  materially  different  from  statute  giving 
personal  representative  right  to  maintain  suit  for  negligently  causing  death; 
Marahall  v.  Sherman,  148  N.  Y.  2.').  34  J..  R.  A.  760,  51  Am.  St.  Rep.  654,  42  N.  E. 
419,  holding  stockholder's  liability,  under  statute  of  Kansas,  to  single  creditor, 
for  recovery  of  specific  sum,  not  enforceable  in  New  York;  Cross  v.  United  States 
Trust  Co.  131  N.  Y.  341,  15  L.  R.  A.  fi09,  27  Am.  St.  Rep.  597,  30  N.  E.  125,  hold- 
ing trust  in  personel  property  created  by  will,  and  valid  by  statutes  of  state  of 
testator's  domicil.  enforceable,  although  in  contravention  of  local  statute  against 
perpetnities;  St.  Louis,  T.  M.  &  S.  R.  Co.  v.  Haist,  71  Ark.  264,  100  Am.  St.  Rep. 
65,  72  S.  W.  893,  holding  that  differences  in  detail  sre  immaterial  where  the 
fundamental  and  main  provisions  and  principles  of  lex  loci  and  le.^  fori  are 
himilar;  Keep  v.  National  Tube  Co.  154  Fed.  124,  holding  a  limitation  of  action 
under  statnte  sued  on  in  forcifm  state  to  two  years  controls  and  is  not  against 
the  policy  of  the  statute  of  the  former  havinj;  a  12  month  limit. 

Cited  in  note  (50  L.  R.  A.  196,  206,  207,  212)  on  conflict  of  laws  as  to  action 
for  death  or  bodily  injury. 
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Jriticized  in  Boyle  v.  Southern  R.  Co.  36  Misc.  290,  73  N.  Y.  Supp.  465,  holding 
action  for  negligently  causing  death,  based  upon  statute  of  another  state,  mmj  be 
maintained,  tiiougfa  statute  substantially  dissimilar  from  tliat  of  Iw  fori. 

—  RIslit  to  reeoTvr  tfetennlmeA  br  lex  loel. 

Cited  in  Meekin  r.  Brooklyn  Heighta  R.  Co.  164  N.  Y.  149,  51  L.  R.  A.  2S6,  70 
Am.  St.  Rep.  635,  58  N.  E.  50,  holding  action  brought  father  for  negligently 
causing  death  of  daughter,  upon  death  of  plaintiff,  may  be  revived  for' benefit 
of  mother  and  brothers  and  sisters;  Stone  v.  Groton  Bridge  A  Mfg.  Co.  77  Hun, 
101,  28  K.  Y.  Supp.  446,  holding  administrator  not  entitled  to  maintain  action  for 
causing  death,  under  statute  of  another  state  providing  action  shall  be  brought 
by  and  in  name  of  state;  Fabel  v.  Cleveland,  O.  C.  A  St.  L.  R.  Co.  30  Ind.  App. 
271,  65  N.  E.  929,  holding  &ther  cannot  maintain  action  for  son's  death  in 
nnother  states  statute  of  which  provides  snch  actions  shall  be  brought  by  personal 
representative;  Thorpe  v.  Uaicm  P.  Coal  Co.  24  Utah,  481,  68  Pac.  146,  holding 
action  for  causing  death  not  maintainable  hy  heirs,  where  laws  of  state  where 
accident  occurred  provide  such  action  shall  be  brought  by  personal  representative; 
Dailey  v.  New  York,  O.  A  W.  R.  Co.  26  Misc.  540,  57  K.  Y.  Supp.  486,  holding 
limitation  in  statute  of  another  state  giving  next  of  kin  right  of  action  for  neg- 
ligently causing  death  enforced  in  this  state;  Kiefer  v.  Grand  Trunk  R.  Co.  12 
App.  Div.  32,  42  N.  Y.  Supp.  171,  holding  in  action  for  negligently  causing  death, 
under  statute  of  another  state,  interest  from  date  of  injury  cannot  be  recovered, 
unless  allowed  by  foreign  statute;  Be  Deguamo,  86  Hun,  395,  33  N.  Y.  Supp. 
502,  holding  foreign  statute  under  which  action  brought  for  n^igently  causing 
death  controls  distribution  of  fund;  Mundt  v.  Globner,  24  App.  IMv.  116,  48  N. 
Y.  Supp.  940,  Overruling  20  Misc.  66,  44  N.  Y.  Supp.  430  (dissenting  opinion), 
majority  holding,  upon  death  of  plaintiff,  in  action  for  causing  death,  brought  by 
administrator  and  father,  action  may  be  continued  by  administrator  de  bonis  non. 

Cited  in  note  ( 15  L.  R.  A.  683)  on  rights  of  action  for  causing  death  occurring 
under  foreign  statutes. 

—  l.mw  KOTcnilMK  danaves. 

Cited  in  Slater  v.  Mexican  Nat.  R.  Co.  194  U.  S.  132,  48  L.  ed.  905,  24  Sup.  Ct. 
Rep.  581  (dissenting  opinion),  majority  holding  assessment  of  damages  for  wrong- 
ful killing  governed  by  lex  loci;  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127 
Iowa,  163,  98  N.  VT.  9^18,  4  A.  A  E.  Ann.  Cas.  610.  holding  that  the  character 
and  extent  of  remedy  for  action  arising  in  foreign  jurisdiction  is  to  be  detcp 
mined  by  the  lex  fori  except  where  the  statute  creating  right  of  action  also 
contains  directly  or  inferentially  the  remedy. 

Cited  in  notes  (56  L.R.A.  314;  91  Am.  St.  Rep.  727,  730,  731)  on  conflict  of 
laws  as  to  measure  of  dam^^. 

Rlarht  of  action  for  canalna;  demth  —  Release  of. 

Cit«d  in  Mella  v.  Northern  S.  S.  Co.  127  Fed.  417,  sustaining  widow's  right 
to  release,  prior  to  appointment  as  administratrix,  cause  of  action  for  wrongful 
killing  of  husband. 

—  PenwMs  entitled  to. 

Cited  in  Gurofsky  v.  Lehigh  Valley  R.  Co.  121  App.  Div.  128,  105  N.  Y.  Supp. 
.'>I4.  on  action  by  person  designated  in  statute  as  entitled  to  right  of  action 
for  n«q?ligent  death;  Hall  v.  Southerf!  R.  Co.  149  N.  C.  312,  62  S.  E.  899,  holding 
that  a  foreign  administrator  cannot  bring  an  action  for  negligent  death  in  state 
tiavinf;  8  statute  providing  that  action  be  brought  by  personal  representative; 
Dndg*f  V.  North  Hudson,  177  Fed.  991,  holding  that  the  p'erson  named  in  statute 
■lued  upon  as  entitled  to  bring  the  action  need  not  bring  U  siBoe  the  procedure  of 
the  6tat«  where  the  action  is  brought  governs. 
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Correlation  of  statwtorr  rljrht*  and  remedlM. 

Cited  in  Be  Comedcy,  83  App.  Div.  141,  81  N.  V.  Supp.  1049,  holding  mtmici- 
pnlity  exercising  statutory  authority  to  change  street  grade  cannot  attact  con- 
stitutionality of  abutter's  remedy  therein  provided ;  Rosin  v.  Lidgerwood  Mfg.  Co. 
80  App.  Div.  253,  88  N.  Y.  Supp.  49,  by  Woodward,  J.,  who  holds  statute  requir- 
ing notice  to  employer  before  bringing  action  would  be  unconstitutional,  where 
cause  of  action  existed  at  common  law. 

Preaumptliin  o(  the  exlatcnce  o(  similar  foreisn  law. 

Cited  in  Waters  v.  Spenoer.  44  Miae.  17,  89  N.  Y.  Supp.  093,  holding  that  the 
presumption  that  the  law  of  a  foreign  state  is  similar  to  that  of  forum  does 
not  apply  to  positive  statutory  law. 

13  L.  B.  A.  482,  MACDONALD  v.  FIRST  KAT.  BANK,  47  Minn,  67,  28  Am.  St. 

Rep.  3,  49  N.  W.  395. 
Operatloa  of  iasolvent  law  ayoa  aOarcatdeata. 

Cited  in  Re  Kabn,  66  Minn.  512,  S7  N.  W.  164,  holding  validity  of  agrwiMat  by 
insolvent  in  Minnesota,  to  give  unlawful  preference  by  transfer  of  goods  to  cred- 
itor in  Wisconsin,  determined  by"  law  of  former  state,  although  title  vested  in 
Wisconsin. 

Cited  in  notes  {23  L.  R.  A.  34)  on  transfer  of  property  out  of  state  by  bank- 
ruptcy proceedings  or  assignment  for  creditors;  (37  L.  R.  A.  479)  on:  effect  of 
insolvency  statutes  on  mortgage  or  sale  preferring  creditors. 

13  L.  R.  A.  4«3,  TABERT  v.  COOLEY,  46  Minn.  366.  49  N.  W.  124. 
Malloloaa  proeeeatloni  probable  eanae. 

Cited  in  Bcott  v.  Dennett  Surpassing  Coffee  Co.  51  App.  Div.  323,  64  N.  T.  Supp. 
1016,  holding  test  of  probable  cause  not  actual  knowledge,  but  any  knowledge 
which  prosecutor  could  or  ought  to  have  gained  in  exercise  of  ordinary  prudrace ; 
Hutchinson  v.  Wenzel,  155  Ind.  55,  56  N.  E.  845,  holding  belief  of  prosecutor 
must  be  honest,  and  supported  by  reasonable  grounds  after  such  investigation  aa 
prudent  person  would  make;  Shafer  v.  Hertzig,  92  Minn.  175,  99  N.  W.  796, 
holding  that  it  is  not  necessary  that  witnesses  to  the  actual  facts  make  tiie  com- 
plaint,  if  they  act  without  prejudice  and  malice  upon  such  a  degree  of  im- 
partiality as  can  be  expected  from  an  ordinarily  prudent  man;  Price  v.  Denison, 
95  Minn.  113, 103  N.  W.  728.  holding  that  the  plaintiff  had  the  right  to  prove  auch 
facta  as  might  have  come  within  the  prosecutor's  knowledge  had  he  made  proper 
investigation  and  inquiry. 

13  L.  R.  A.  465,  BENNETT  v.  NORTHERN  P.  R.  CO.  2  N.  D.  112,  49  N.  W.  408. 

Second  appeal  in  3  N.  D.  92,  64  N.  W.  314. 

Third  appeal  in  4  N.  D.  350.  61  TS.  W.  18. 
Master's  kuowledRe  of  deteets. 

Cited  in  notes  (41  L.R.A.  103}  on  knowledge  as  element  of  employer's  liability 
to  injured  servant;  (16  L.R.A.(N.S.)  134)  on  furnishing  servant  article  in  gen- 
eral use  as  measure  of  master's  duty;  (98  Am.  St.  Rep.  301,  307,  319)  on  lia- 
bility to  servant  for  injuries  due  to  defective  machinery  and  apidiances. 
evidence)  declarations  o(  pain  and  snferlns* 

Cited  in  Western  Steel  Car  &  Foundry  Co.  v.  Rean,  163  Ala.  261,  50  So.  1012, 
holding  that  an  answer  by  witness,  "that  plaintiff  complained  every  day  hia 
leg,  hip  and  back  hurting  him"  is  admissible  and  citing  aonotatitm  on  this 
point}  Puis  V.  Grand  Lodge,  A.  O.  V.  W.  13  N.  D.  571,  102  N.  W.  165,  hoMing 
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adminible  (estimoiiy  relating  te  Mts  and  Domidaiiite  of  decMMd  expreMing 
nature  and  degree  of  pain  he  waa  at  the  tiaM  nndergoing. 

Cited  in  footnote  to  WilUanu  v.  Great  Northern  R.  Co.  37  L.  R.  A.  199.  wliioh 
holds  admissible  expreesiona  as  to  pain  and  mffering,  (Mily  when  made  at  time  of 
suffering. 

Cited  in  note  (24  L.R.A.(N.S.)  262)  on  admiBsibility  of  expceasiona  or  state-, 
ments,  subsequent  to  injury,  of  present  pain. 
IMaobeAinee  of  raloa. 

Cited  in  Smith  v.  Centennial  Eureka  Hin.  Co.  27  Utah.  82S,  75  Pae.  T49,  hold- 
ing that  where  dewdent  is  killed  by  talcing  two  cars  at  ones  down  grade  when 
rules  of  employer  limit  number  to  one  there  Iran  be  no  recovery. 

Cited  in  note  (37  L.  ed.  U.  8.  100)  on  liability  for  injuries  received  fey  em- 
ployee in  coupling  cars. 

13  L.  R.  A.  472,  MILLS  v.  PARKHURST,  126  N.  Y.  89,  26  N.  E.  104L 
Eleotlon  of  remcdiea. 

Cited  in  Roberge  v.  Winne,  144  N.  Y.  712,  38  N.  E.  631,  holding  flUng  of  bill  to 
rescind  agreement,  without  more,  not  eueb  election  of  remedies  as  to  preelade  suit 
for  specific  performance;  Dro^e  t.  Ahrens  k  0-  Mfg.  Co.  163  N.  Y.  470,  57  N. 
E.  747,  holding  filing  of  proof  of  claim,  under  contract  of  sale,  with  assignee  un- 
der general  assignment,  with  knowledge  of  fraud  of  vendee,  precludes  action  to 
rescind  on  ground  of  fraud;  Re  Hildebrant,  120  Fed.  096,  holding  veBder  filing 
claim  in  bankruptcy  for  goods  sold  and  delivered  cannot  claim  return  of  goods 
on  hand  as  fraudulently  obtained;  Groves  v.  Rice,  148  N.  Y.  233,  42  N.  BL  664, 
holding  creditor  requesting  assignee  to  complete  contract  partly  performed  by 
assignor,  and  performance  accordingly  by  assignee,  does  not  estop  creditor  from 
suing  to  set  aside  assignment;  Re  Garver.  176  N.  Y.  391,  68  E.  667,  Afflrmiog 
84  App.  Div.  264.  N.  Y.  Bnpp.  594,  snsteining  right  of  ereditw  attaddng  gear 
eral  assignment  with  partial  success,  but  without  benefiting  himself,  to  share  in 
assigned  property ;  Chase  v.  New  York,  23  App.  Div.  324,  48  N.  Y.  Supp.  333,  hold- 
ing landowner  procuring  reduction  of  void  assessment  for  local  improvement,  not 
precluded  from  suing  to  recover  such  reduced  asseBsmeat  paid  under  protest; 
Schoeneman  v.  Chamberlin,  6S  App.  Div.  356,  67  N.  Y.  Supp.  264,  holding  replevin 
by  vendor  to  recover  goods  obtained  by  fraud  does  not  preclude  action  upon  im- 
plied cmitract  for  value  of  goods  not  recovered  j  Stier  v.  Harms,  154  lU.  480,  40 
N.  E.  296,  holding  dismissal  of  action  of  replevin  for  property  taken  under  dis- 
tress warrant,  not  bar  to  sutwequent  action  of  tres|Mus  for  wrongful  vimre  o< 
property;  Mclaughlin  v.  Gillings,  18  Misc.  58,  41  N.  Y.  Supp.  22,  holding  promise 
of  third  party  to  pay  creditor  of  promisee,  does  not  preclude  creditor  from  suing 
original  debtor,  in  absence  of  election  to  rely  on  promise;  Hurst  v.  Trow  Printing 
A  Bookbinding  Co.  2  Misc.  365,  22  N.  Y.  Supp.  371,  holding  rescission  of  contract 
does  not  extinguish  liability  upon  notes  given  thereunder,  consideration  for  which 
maker  bad  received  and  retained  when  contract  terminated;  Henry  v.  Herring- 
ton,  103  N.  Y.  221,  20  LJl.A.(N.S.)  251,  86  N.  E.  29,  holding  that  the  institu- 
tion of  an  action  never  available  to  the  plaintiff  does  not  bar  him  from  the 
prosecution  of  an  inconsistent  available  action;  Parker  v.  Murpl^,  66  Misc. 
S44,  107  M.  Y.  Supp.  202,  holding  an  election  to  cancel  insurance  policy  and  sue 
on  proportional  part  of  premium  note  due  precludes  an  attempt  to  aue  on  entire 
note;  Re  Rutaced  Co.  137  App.  Div.  718,  122  N.  Y.  Supp.  454,  holding  that  judg- 
ment creditor  may  maintain  supplementary  proceedings  against  ass^nor  for' 
benefit  of  creditors. 

Cited  in  footnotes  to  Miller  v.  Hyde,  25  L.  R.  A.  42,  which  holds  replevin  of 
bone  not  defeated  by  prior  attachment  suit  for  trover;  Barchard  v.  Kirfm,  29  L. 
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n.  A.  803,  which  holds  enforcement  of  duttel  mortage  on  eumpt  property  not 
defeated  by  prior  judgment  and  attempted  levy  on  czefi^  property. 

Cited  in  notes  (64  L.IUL  34S»  348.  349,  361)  on  right  of  enditor  to  partici- 
pate nnder  aseignment  or  deed  of  trust  tor  benefit  of  creditors  whieb  he  had 
repudiated;  (34  L.R.A.(N.S.)  312)  on  bringing  suit  not  prosecuted  to  judgment 
as  election  of  remedieB. 

Disapproved  in  Moody  v.  Templeman,  23  Tex.  Civ.  App.  378,  56  S.  W.  688,  hoW- 
iog  garnishment  of  fund  belonging  to  assigned  estate  precludaa  creditor  from 
shoring  in  trust  fund. 
AaslswHOBta  for  bcneftt  of  evedlton. 

Cited  in  Wright  Seaman,  32  App.  Dir.  Ill,  62  N.  Y.  Supp.  893,  holding  as- 
signmait  for  creditors  upheld  only  when  all  oouditions  met  for  prevention  of 
fraud;  Re  Dauchy,  59  App.  Div.  386,  69  Y.  Supp.  827,  holding  individual  gen- 
eral asBignment  of  member  of  firm,  directing  payment  of  all  debts  and  liabilities 
due  from  assignor,  provides  for  payment  of  both  individual  and  partnership 
debts. 

Cited  in  note  (24  L.  R.  A.  381)  on  neeeBsity  of  acceptance  of  assignment  or 
deed  of  trust  tot  creditors. 

18  L.  R.  A.  478,  SMITH  v.  PHOENIX  INS.  CO.  91  Gal.  323,  25  Am.  St.  Rep. 

191,  27  Pac.  738. 
ntl*  •<  Mrarcd. 

Cited  in  Loventhal  v.  Home  Ins.  Co.  112  Ala.  118,  33  L.  R.  A.  2«2.  67  Am.  St. 
Rep.  17,  20  So.  419,  holding  party  in  possession  of  real  estate  under  executory 
contract  of  purchase,  has  "unconditional  and  sole  ownership"  within  condition 
of  policy;  Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark.  668,  48  L.  R.  A.  612,  77  Am. 
Si.  Rep.  684,  66  8.  W.  933,  holding  condition  avoiding  policy  if  "interest"  of  as- 
sured become  other  than  entire,  not  violated  by  offer  to  buy  and  agreement  to  sdl 
at  future  time;  Davis  v.  Phoenix  Ins.  Co.  Ill  Cal.  4)3,  43  Pac.  1115,  holdii^  con- 
dition as  to  ownership  waived,  where  application  made  part  of  policy,  shows  as- 
eured  not  owner;  Allen  v.  Phoenix  Assur.  Co.  12  Idaho,  865,  8  L.R.A.(N.a) 
007,  88  Pac.  245,  10  A.  &  E.  Ann.  Caa.  32S,  holding  that  title  of  homesteader  in 
government  claim  land  is  sufficient  to  support  a  policy  on  buildings  thereon 
calling  for  unconditional  or  fee-simple  title. 

Cibid  in  note  (17  L.  R.  A.  179)  on  right  of  pii^ny  arising  from  aeoq>tanee 
of  goods. 

P«mlnv  ot  tltlF. 

Cited  in  Finkhohner  v.  Glens  Falls  Ins.  Co.  6  Cal.  App.  384,  92  Pac.  318, 
holding  that  an  executory  contract  of  sale  putting  vondce  in  possession  on  pay- 
ment of  part  purchase  price,  title  to  be  conveyed  on  full  payment,  constitutes  a 
change  in  title  avoiding  policy  thereon;  Brickell  v.  Atlas  Assur.  Co.  10  Cal. 
\pp.  27,  101  Pac.  16,  holding  that  an  executory  contract  of  sale  accompanied 
with  possession  to  vendee  and  part  payment  of  purchase  price  remainder  to  be 
paid  in  monthly  instalments  to  be  applied  as  rent  on  default  under  contract  con- 
Ktitntes  change  of  title  avoiding  policy;  Swank  v.  Farmers'  Ins.  Co.  126  Iowa, 
551,  102  N.  W.  429,  holding  that  a  contract  and  deed  of  insured  property  being 
executed  and  placed  in  hands  of  broker  to  facilitate  raising  of  money  on  which 
sal*. of  the  property  is. conditioned  sUoh  contract  and  deed  not  to  be  used  until 
approved  of  by  owner  does  not  constitute  change  of  title  avoiding  polieyj  Bowdle 
V.  .Tencks,  18  S.  D.  94,  99  N.  W.  08,  holding  that  on  a  contract  to  exchange  prop- 
erty to  be  consummated  on  deli\'ery  of  papers  at  specified  bank  where  the  de- 
fendant's property  is  destroyed      fire  before  he  bss  deposited  papers  and  after 
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pUiBtiff  has  depotited  tha  loss  is  on  d«f««dmfit;  J.  8.  Potts  Drag  Co.  v.  Boae^et, 
1S6  Cftl.  S34,  2S  L.ILA.(N£.)  (116,  104  Pac  482,  holding  that  where  pUintiff 
"does  hj  these  pi«sent8,  sell,  oonvey,  assign,  transfer  and  set  over  to  defendant 
«  certain  indenture  of  lease  to  have  and  to  hold"  for  remainder  of  term  snbieet 
to  ooenpaaey  of  vendor  for  time  specified,  title  passed  as  of  the  date  of  the 
agreansBt;  Qoeea  of  Arkansas  Ins.  C^.  Pandola.  94  Ark.  098,  128  S.  W.  559 
{dissenting  opinlcm),  on  change  of  possessimi  ni  pevsonid  property  from  one 
bailee  to  another,  as  affecting  validity  of  policy  of  insu ranee. 

Cited  la  notes  <17  LMJL.  179)  on  esseatials  to  T«Ud  sale  of  geoda»  (35 
L.B^(N£.)  lOdS)  on  right  to  crops  on.  or  rental  of,  realty  sold  upon  contraot; 
(16  Eng.  Sal.  Gas.  809)  on  statatory  requirements  as  euuse  for  landlord's 
broaeh  ^  eonaut. 

13  L.  R.  A.  481.  MT.  VERNON  FIRST  NAT.  BANK  v.  SABU^  129  Ind.  201,  28 

Am.  St.  Bep.  186,  28  N.  £.  434. 
laJanettoBi  p«Ulo  mA  yHnto  IkJviIm. 

Cited  in  Adams  v.  Ohio  Falls  Car  Ce.  131  Ind.  379,  31  N.  E.  67,  holding  nudn- 
tenance  of  log  way  at  public  wharf,  and  operatitm  of  steam  engine  thereon,  such 
injury  to  neighboring  dwelling  as  entitled  owner  to  injunction;  People's  Oas  Co. 
T.  Tyner,  131  Ind.  283,  16  L.  R.  A.  445,  31  Am.  St.  Rep.  433,  31  N.  E.  59.  Bustain- 
ing  temporary  injunction,  on  petition  of  private  citizen,  against  explosion  of  nitro- 
glycerine in  gas  well,  in  center  of  city,  to  increase  flow  of  gas;  Griswold  v.  Brega. 
160  lU.  495,  62  Am.  St.  Rep.  350,  43  N.  E.  864,  Affirming  57  111.  App.  556,  holding 
gnx>t  of  pomit  to  ronove  wooden  building  within  fire  limits  may  be  «ijoined  on 
potion  of  nei^boriag  property  owners;  Cannien  Cornell,  148  Ind.  89,  47  N. 
E.  210,  holding  policy  holders  of  mntoal  insurance  company  entitled  to  injunction 
to  prevent  assessment  to  pay  invalid  daim ;  Pollard  v.  First  Ave.  Coal  Min.  Co.  27 
Ind.  App.  196,  61  N.  E.  9,  holding  city  cannot  maintain  suit  to  enjoin  erection  of 
wooden  building  within  fire  limits,  in  violation  of  ordinance,  without  showing  spe- 
cial injury;  O'Brien  v.  Louer,  168  Ind.  213,  61  N.  E,  1004.  holding  person  not 
damaged  thereby  cannot  enjoin  violation  of  fire  limits  ordinance;  O'Bryan  v. 
Bigbland  Apartment  Co.  128  Ky.  292,  15  L.RJL(N.S.)  422>  108  S,  W.  257, 
holding  that  a  property  owner  may  sue  to  enjoin  the  eseckioa  of  a  tniildiii^  in 
violation  of  a  building  ordinance;  Bang*  t.  Dworak,  76  Neb.  716,,S  L.R*A.(N.S.) 
495.  106  N.  W.  780,  18  A.  A;  E.  Ann.  Cas.  202,  holding  that  private  person  may 
enjoin  erection  of  a  building  in  violation  of  an  ordinance  though  swh  erection 
is  not  a  nuisance  per  se  provided  he  can  show  damage  not  common  to  the  public; 
Caskey  v.  Edwards,  128  Mo.  App.  241,  107  S.  W.  37,  holding  that  a  private  citizeo 
iTiAy  enjoin  construction  of  livery  stable  contrary  to  ordioance  where  specially 
injurious  to  suitor:  Mason  v.  Deitering,  332  Mo.  App.  34,  111  S.  W.  862,  hold- 
ing that  court  will  enjoin  livery  stable  where  facts  show  that  its  maintenance 
would  depreciate  value  of  plainttfiTs  property  in  vicinity  and  destroy  comfort  ,of 
homes  and  endanger  health  of  neighborhood;  Chimene  v.  Baker,  82  Tex.  Civ.  App. 
524.  75  S.  W.  330,  holding  that  a  violation  of  an  ordinance  will  be  enjoined 
though  not  a  nuisance  per  se  where  suitor  can  show  infijction  of  material  injury 
thereby;  Mason  v.  Deitering,  132  Mo.  App.  33,  111  S.  W.  862,  holding  the  viola- 
tion of  a  public  right  not  enjoinable  by  privuto  person  except  where  private  rights 
are  also  sustained;  Micks  v.  Mason,  145  Mich.  214,  11  L.R^.{N.S.)  657,  108  N. 
W.  707,  9  A.  &  K  Ann.  Cas.  291,  holding  that  a  city  having  right  to  establish  fire 
limits  may  abate  a  buildrnf^  constructed  In  violation  of  an  ordi'natli:e  without  re- 
spect to  whether  it  Is  a  nuisance  per  se  or  not. 

Cited  in  note*  (41  LJLA.  828)  on  injnnetion  by  municipalities  against  nui- 
flUKes  affecting  publie  mortis^  peace,  and  good  ordtr  and  health  and  safety;  (21' 
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L.B.A.(N.S.}  586)  on  injUDetion  against  crima  which  is  private  Buisanoe  or 
which  involves  property  rights;  (6  L.B.A.(N.8.)  493,  495)  on  injunction  by 
private  person  against  violation  of  municipal  ordinance;  (6  Ii^A.(lIJ3.)  262) 
on  violation  of  police  ordinance  w  ground  for  private  action. 

DistioguiBhed  in  Lemiaon  t.  Guthrie  Center,  113  Iowa,  42.  88  Am.  St.  Bep^  S61, 
84  N.  W.  986}  enjoining  fnm  remdrii^  woodan  building,  whwe  omwr  with> 
out  adequate  remedy  at  law. 

Jotndpr  of  pl«lntlffa. 

Cited  in  Chicago  &  S.  E.  R.  Co.  v.  Kenney,  159  Ind.  78,  62  N.  0.  26,  holding 
common  interest  in  having  railroad  receiver  appointed  authorizes  joinder  of  sev- 
eral plaintiffs;  American  Plate  GIbsb  Co.  t.  Nieoson,  34  Ind.  App.  64B,  73  N.  £. 
626j  holding  that  the  owner  of  land  and  one  operating  a  stone  quarry  thereon 
may  be  joined  aa  plaintiffs  in  an  action  fw  the  flooding  of  the  quarry. 
Police  power  of  cltlee< 

Cited  in  Evanaville  v.  Miller.  146  Ind.  618,  28  L.  R.  A.  171,  45  N.  E.  1054,  hold- 
ing ordinance  declaring  partially  burnt  building  nuisance,  without  regard  to  an- 
noyance as  injury  to  public,  invalid;  Rushville  Natural  Gaa  Co.  v.  Morristown,  30 
Ind.  App.  460, 66  N.  E.  179,  and  State  em  rel.  Indianapolis  v.  Indianapolis  Union  R. 
Oo.  160  Ind.  SO,  60  L.  R.  A.  837,  66  N.  E.  163,  holding  municipality  cannot,  under 
general  power  to  define  nuisances,  declare  nuisances  per  ae  things  not  recognized 
as  such  by  common  law;  Champer  v.  Greeneastle,  138  Ind.  346,  24  L.  R.  A.  772. 
46  Am.  St.  Rep.  390,  36  N.  E.  14,  holding  city  ordinance  prohibiting  use  in  sa- 
loons of  screens,  colored  glass  or  other  obstructions  to  view,  invalid,  in  absence  of 
legislation  conferring  power;  Crawfordsville  v.  Braden,  130  Ind.  155,  14  L.  R.  A. 
271,  30  Am.  St.  Rep.  214,  28  N.  E.  849,  holding  erection  and  operation  of  electric 
lighting  plant,  to  furnish  light  in  public  places  and  to  private  consumera,  within 
police  powers  of  city;  Rushville  v.  Rushville  Natural  Gas  Co.  132  Ind.  581,  15  L, 
R.  A.  324,  28  N.  E.  853,  upholding  ordinance  fixing  maximum  rates  chargeable 
by  natural  gas  oompai^. 

Cited  in  footnote  to  Bostocfc  t.  Sama.  69  L.  R.  A.  282,  which  holds  unauthorized, 
ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  oonforming  in 
size,  appearance,  etc.,  to  existing  buildings. 

Cited  in  notes  (38  L.  R.  A.  162,  165)  on  municipal  power  of  buildings  and  other 
structures  as  nuisances;  (36  L.  R.  A.  508)  on  power  of  municipal  corporation  to 
define,  prevent,  and  abate  nuisances;  (47  Am.  St.  Rep.  645)  on  quarantine  and 
health  laws  and  relations;  (18  L.R.A.(N.S.)  403)  on  power  of  municipality 
granting  permission  to  iNiild  or  repair  wooden  building  within  fire  limits  to 
limit  time  of  continuance  of  structure;  (21  L.R.A.(NJ3.)  464,  456)  on  power  to 
require  removal,  or  to  prohibit  repairs,  of  wooden  building  within  fire  limits 
when  damaged  by  fire;  (26  L.R.A.  (N.S.)  124)  on  what  constitutes  repair,  re- 
construction, alteration,  etc.,  of  building  within  fire-limit  statute  or  ordinance; 
(16  Eng.  Rul.  Cas.  629)  on  what  constitutes  a  building  within  act  relating  to 
fire  limits;  (16  Eng.  Rul.  Cas.  515)  on  right  to  rebuild  after  tearing  down  oi 
building  as  interfering  with  street  line,  etc. 

Distinguished  in  Chicago  v.  Jackson,  106  111.  503,  63  N.  E.  1013,  holding  con- 
struction  of  subway  in  street  for  railroad,  not  exercise  of  police  power  as  to 
abutting  property,  relieving  city  from  liability  for  damage  from  change  of  grades 
Rcasonableneaa  of  Ore  rearalatloBi. 

Cited  in  O'Bryan  v.  Highland  Apartment  Co.  128  Ky.  291,  15  L.R.A.(NJ3.) 
422,  108  8.  W.  257,  holding  a  fire  ordinance  reasonable  which  prohibits  eoo- 
struction  of  a  wooden  building  within  60  feet  of  a  pomanent  stmctttre  the  walla 
of  whieh  are  of  stone,  ooneretcv  t»-idi  or  iron;  Roanoke  v.  Boiling,  101  Vn.  187, 
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4S  8.  £.  843,  holding  that  an  arbitrary  action  of  tba  city  eouneit  ia  refuaitig  to 
allow  repairing  of  a  partially  burned  building  may  be  enjoined;  Harvey  t. 
BlkiDS,  65  W.  Va.  300.  64  8.  E.  247,  holding  that  the  tefusa)  of  a  city  to  allow 
the  making  of  minor  alterations  and  r^ain  in  a  private  building  under  u 
ordiaanoe  regulating  ereetioiu  ud  repairs  will  be  enjoined. 

13  L.  R.  A.  487,  BBOWNBLL  t.  DURKKE,  70  Wis.  668, 24  Am.  St.  Sep.  743, 4B  N. 
W.  241. 

Oflleerai  ItoklUtr  tw  aAlAwfal  ■•Isiov  o(  property. 

Cited  in  footnote  to  Vlckery  v.  Crawford,  49  L.  R.  A.  773,  which  holds  sheriff 
not  protected  by  writ  of  sequestration  in  seizing  property  of  stranger. 

13  U  B.  A.  490,  HINDMAN  t.  O'CONNER,  54  Ark.  627,  16  S.  W.  1052. 
UmltAtloB  of  Mtioaa  to  aet  aalde  vold«fel«  Jadlelal  aalM. 

Cited  in  GibMn  y.  Bcrriott,  66  Ark.  92,  29  Am.  St  Rep.  17,  17  S.  W.  689,  hold- 
ing purchase  by  administratrix  at  own  sale  voidable  at  ele^on  ol  heirs,  but 
right  to  have  set  aside  may  be  lost  through  acquiescence  or  laches;  Thomas  t. 
Sypert,  61  Ark.  680,  33  S.  W.  1050,  holding  delay  of  minor  heir  for  fifteen  years 
after  coming  of  age,  before  bringing  suit  to  set  aside  purchase  by  administrator  at 
own  sale,  fatiU;  Bland  v.  Fleeman,  58  Ark.  93,  23  S.  W.  4,  holding  statute  requir- 
ing action  for  ieoovet7  of  lands  sold  at  judicial  sale  to  be  brought  within  five 
years,  applioable  to  equitable  action  to  set  aside  administrator's  sale ;  Salinger  v. 
Bladt,  68  Ark.  456,  60  8.  W.  229,  holding  five  year  limitation  applicable  to  action 
to  Mt  aside  euUuHTe  sale  mdministrator,  vben  latter  in  open  aad  adverse  pos- 
session from  date  of  sale;  H.  B.  Claflin  Co.  v.  Middlesex  Bkg.  Co.  118  Fed.  061, 
holding  action  to  redeem  from  voidable  foreclosure  sale,  barred  alter  seven  years, 
wliere  purdiaser  holds  possession  uader  claim  of  absolute  title. 
Balflteaee  o(  SdMel^rr  rolalloa. 

Cited  in  Thomas  v.  SypeM,  61  Ark.  680,  33  S.  W.  1069^  holding  stepfather  ad- 
miniatering  fattier's  estate  stands  in  loeo  parentis  to  minor  received  into  family; 
Parker  v.  Bowers.  37  Ter.  Civ.  App.  258,  84  S.  W.  380,  holding  that  attorney  In 
a  guardian  and  for  the  estate  of  the  wards  occupies  a  flduuaiy  relationiliip  to 
them :  Thoman  v.  Mills,  169  Mich.  409,  124  N.  W.  33,  on  directors-  of  corporations 
as  trustees  for  stockholders  and  also  citing  annotation  on  this  .point. 

Cited  in  note  (89  Am.  St.  Bep.  807,  308)  on  common  law  powers  of  guaidians. 
JMIelal  aalcBi  pamdwoa  kr  par—  bolAtas  MwoUur  *«la*lMt» 

Cited  in  Donniteer  v.  Oennan  Sav.  A  Loan  Soe.  2S  Wash.  2SB,  62  Pse.  882, 
holding  order  for  sale  of  hitereat  of  minor  heirs  to  father  to  enable  Um  to 
mortgage  real  estate,  absolutely  void;  Montgomery  v.  Black,  76  Ark.  188,  86  8. 
W.  1006,  holding  that  administrator  of  estate  may  not  H^rchase  at  sheriflTs  sale 
of  lands  sold  under  judgment  in  favor  of  the  estate;  Eagle  v.  Terrell,  05  Ark. 
437,  130  8.  W.  550,  holding  that  administrator  cannot  lawfully  become  parchaaer 
of  property  of  deoedent  at  sale  by  commissioner  nnder  order  of  ehaneery  court; 
Bnrel  v.  Baker,  89  Ark.  171, 116  8.  W.  181,  holding  that  mother  occupying  borne-  • 
stead  with  her  children  cannot  purchase  it  at  foreclosure  sale  so  as  to  have  the 
legal  title  as  against  the  children;  Thweatt  v.  Freeman,  78  Ai4^.  580,  84  S.  W. 
720,  holding  that  an  attorney  may  not  become  a  pQrchaser  of  his  client's  estate 
without  the  letter's  knowledge  and  without  full  disclosure;  Reeder  v.  Meredith, 
78  Ark.  115,  116  Am.  St.  Rep.  22,  03  S.  W.  668,  holding  invalid  a  purchase  of 
lands  by  brother  who  was  administrator  of  the  estate  as  against  sister  who  re- 
ceived inadequate  consideration  for  her  rights;  Haynes  v.  Montgomery,  96  Ark. 
576,  132  S.  W.  651,  holding  that  sale  of  infant's  property  by  guardian  to  him* 
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■eU  either  directly  or  iodirectty  may  be  aet  aatde  by  ward;  Baker  t.  Seattle- 
Tacoma  Power  Co.  61  Wash.  591,  112  Pac  647.  Ann.  Caa.  191£  «6»  (diaaent- 
ing  opinion),  on  votdability  of  acts  of  pcraon  in  fidvciaiy  xalation  where  he 
proAta  thereby  at  expeoae  of  princ^aL 

Cited  in  footnotes  to  Frazier  v.  Jeakini,  57  L.  R.  A.  676,  whieh  holds  gnanlian'a 
sale  to  her  husband  void;  Harristm  v.  Mulvane,  54  L.  R.  A.  405,  whieh  h<rids 
one  charged  with  selling  corporate  stodc  to  pay  encumbrances  one  of  whidi  he 
owns,  not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own  interests. 

Cited  in  note  (130  Am.  Si.  Bep.  804)  on  who-  may  not  porohaae  at  judicial, 
execution,  or  other  compulsory  sales  because  so  doing  may  oonAiet  with  their 
duties. 

AecouBtliiK  wpon  a«ttlmv  Mlde  voidable  aale. 

Cited  in  Gibson  t.  Herriott,  56  Ark.  09,  20  Am.  St  Rep.  17, 17  S.  W.  589,  hold- 
ing when  purchase  by  administratrix  set  aside  In  favor  of  minor  heirs,  purduiser 
entitled  to  compensation  for  improvements,  leas  rents,  and  to  be  reimbursed  for 

purchase  money  and  taxes  paid. 

HcceMltr  of  Jnrladtctlon  to  appemr  1m  recorC 

Cited  in  Morris  v.  Dooley,  59  Ark.  487,  28  S.  W.  30,  holdii^  decree  of  adoption 
void,  when  face  of  record  does  not  show  child  was  resident  f>f  oonnty. 

Distinguished  in  Johns<Hi  v.  Hunter,  127  Fed.  227,  holding  decree  in  statutory 
proceeding  to  foreclose  tax  lien,  record  not  showing  jurisdietim  of  person,  not 
oollaterally  assailable. 

IS  L.  R.  A.  499,  ROBERTS  t.  NEW  YORK  BLEV.  R.  CO.  128  N.  T.  46S.  28  N. 

B.  486. 

Second  appeal  in  155  N.  ¥.  S5,  49  N.  E.  262. 

Followed  without  discussion  in  Meeaenger  v.  Blanbattan  R  Co.  129  N.  Y.  649, 
29  M.  E.  1032;  Keller  v.  Metropolitan  Elev.  R.  Co.  129  N.  Y.  667,  30  H.  E.  85; 
Maleom  v.  Manhattan  B.  Go.  133  N.  Y.  664,  31  N.  E.  «24;  WerfeUuan  v.  Manhat- 
tan R.  Co.  134  N.  Y.  614,  31  N.  E.  629,  and  Rohlen  t.  Metropolitan  EUv.  S.  Co. 
N.  Y.  677,  81  N.  E.  626. 
OptaloMs  aC  exyerta. 

Cited  in  Gray  t.  Manhattan  R.  Co.  128  N.  Y.  508,  28  N.  E.  496;  Kemochan 
New  York  Elev.  R.  Co.  130  N.  Y.  652,  8  Silv.  Gt.  App.  564,  14  U  R.  A.  674,  29  N. 
E.  245;  Sillcockfl  v.  New  York  Elev.  Co.  46  N.  Y.  S.  R.  672,  19  N.  Y.  Supp.  476, 
— holding  opinion  of  expert  at  to  lea  damage  ta  abntting  praperty  from  intcrfsr- 
OMe  of  elevated  railway  with  easements  of  air,  light,  etc.,  ineompetent;  Ifortin 
V.  Coleman,  14  Misc.  506,  85  N.  Y.'  Supp.  1060,  holding  plaxatifTs  testimony  as  to 
amount  of  bis  damage  from  evarflow  of  water,  incompetent;  Cmnesky  v.  Poatal 
Teleg.  Cable  Co.  41  A)y.  Div.  246,  5S  N.  ¥.  Supp.  467,  holding  testimony  to  de- 
preciation of  property  from  erection  and  maintenanae  of  telegraph  ptdea  in  front 
of  premises,  incompetent;  Charman  v.  Hibbler,  31  App.  Div.  480,  52  N.  Y.  Supp, 
212,  holding  in  action  for  breaeh  of  oovenant,  expert  testimray  .as  to  value  of 
•  premises,  with  or  without  restrictions  upon  use  of  property,  ineompetent;  Davis 
V.  New  York,  L.  E.  ft  W.  R.  Co.  69  Hun,  177.  61  N.  Y.  S.  R.  635,  23  N.  Y.  Supp. 
358,  holding  testimony  as  to  snflloiau^  of  hemlock  timber  for  partition  in  coat 
bin,  inadmissible  in  action  for  personal  injury  from  giving  away  of  partition: 
Flanagan  v.  New  York,  L.  K.  ft  W.  R.  Co.  83  Uun,  525,  32  N.  Y-  Supp.  84,  holding 
in  action  for  personal  injury  to  employee  engaged  in  operating  gates  at  railroad, 
testimony  as  to  whetlier  gates  could  be  operated  in  safe  manner,  and  with  safety 
to  op«ator,  incompetent;  Harley  v.  Buffalo  Car  Mfg.  Co.  142  N.  Y.  38,  36  N.  E. 
SIS,  holding  in  action  for  injury  from  breaking  of  belt  to  move  madiinery,  teeti- 
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moay  aa  to  safety  and  fltoeai  of  fastener  naed  for  belt)  incompetent;  Stootiiioff  v. 
Brooklyn  Heighta  E.  Co.  60  App..I>iT.  588,  64  N.  Y.  Supp.  243,  lu^dii^  in  action 
for  perBonal  injury,  testimony  of  expert  as  to  whether  injury  is  serious  or  trivial, 
incompetent;  Dougherty  v.  Milliken,  163  K.  Y.  534,  79  Am.  St.  Rep.  608,  57  X.  £. 
757,  holding  in  action  for  injury  from  breaking  of  eyebolt,  to  which  two  derricks 
were  faatened,  testimony  aa  to  whether  eyebolt  was  sufficient  or  inaufiicieDt, 
incompetent;  New  York  Electric  Equipment  Co.  v.  Blair,  25  C.  G.  A.  219,  51  U, 
S.  App.  81,  79  Fed,  898,  holding  expert  testimony  as  to  necessity,  in  hoisting  iron 
pipes,  by  attaching  bagging  to  end  of  pipe,  incompetent;  Pursley  v.  Edge  Moor 
Bridge  Works,  56  App.  Div.  82,  67  N.  Y.  Supp.  710,  holding  expert  testimony  com- 
petent aa  to  safely  of  piles  for  support  by  scaffold,  and  as  to  safety  of  scaffold 
without  X  braces  and  cleats;  Union  Elevator  Co.  v.  Kansas  City  Suburban  Belt 
R.  Co.  135  Mo.  375,  36  S.  W.  1071,  holding  admission  of  opinions  of  witnesses 
aa  to  amount  of  damage  from  construction  of  railroad  across  property,  not  of  it- 
self ground  for  reversal;  Blashfleld  v.  Empire  State  Teleph.  &  Teleg.  Co.  147  N. 
Y.  524,  42  N.  E.  2,  as  to  competency  of  expert  testimony  to  amount  of  damage; 
Hoagland  v.  Canfleld,  160  Fed.  168,  holding  inadmissible  expert  opinion  as  to 
within  what  distance  a  truck  drawn  by  horses  could  be  stopped;  Kelly  v.  Wills, 
116  App.  Div.  761,  102  X.  Y.  Supp.  223.  on  jury  as  being  at  liberty  to  disregard 
opinions  of  experts;  C.  W.  Hahl  &  Co.  t.  Southland  Immigration  Abso.  53  Tex. 
Civ.  App.  600,  116  S.  W.  831,  holding  that  upon  proof  of  details  of  transaction 
if  of  character  that  jury  could  from  their  own  knowledge  form  intelligent  judg- 
ment of  value  of  services,  verdict  will  be  sustained,  although  no  evidence  as  to 
value  of  services  was  introduced. 
 Blteol  of  act  complAlmed  of. 

Cited  in  Peyton  v.  New  York  Elev.  R.  Co.  62  Hun,  538,  17  N.  Y.  Supp.  244,  and 
Blum  T.  Manhattan  R.  Co.  1  Misc.  120,  48  N.  Y.  8.  R.  681,  20  N.  Y.  Supp.  722. 
holding  testimony  of  expert  tiuit  construction  of  elevated  railway  has  decreased 
rental  value  of  abutting  property,  incompetent;  Flynn  v.  Kings  County  Elev.  B. 
Co.  3  App.  Div.  256,  38  N.  Y.  Supp.  204,  holding  testimony  that  conatruction  of 
elevated  railway  is  eause  of  decline  in  rental  and  fee  values  of  real  estate,  incom- 
petent; Purdy  V.  Manhattan  R.  Co.  3  Misc.  52,  22  N.  Y.  Supp.  943,  holding  testi- 
mtmy  directly  to  fact  that  benefits  were  conferred  by  proximity  of  elevated  rail- 
road, erroneously  admitted;  Burditt  v.  New  York  C.  A  H.  R.  R.  Co.  71  Hun,  363. 
24  N.  Y.  Supp.  1137,'  holding  testimony  as  to  effect  of  construction  of  railroad 
switch  upon  abutting  property,  incompetent;  Rorke  v.  Kings  County  Bier.  R.  Co. 
22  App.  Div.  616,  48  N.  Y.  Supp.  42,  holding  expert  may  give  opinion  as  to  cause 
of  decrease  in  value  of  property  abutting  on  elevated  railway;  Seufferle  v.  Mac- 
Farland,  28  App.  D.  C.  103,  holding  that  jury  summoned  to  assess  damages  for 
taking  land  for  public  use  need  not  receive  and  give  weight  to  expert  testi- 
mony aa  to  value  and  damage;  Baltimore  Belt  R.  Co.  v.  Sattler,  100  Md.  335,  59 
Atl.  654,  3  A.  i  K  Ann.  Caa.  660,  holding  inadmissible  expert  opinion  as  to 
exact  amount  of  damages  to  property  from  amoke  and  gas  from  tunnel. 
—  T«l«ca  qC  pnvertT-  nndev  pmmt  mmA  preaent  condlttoiut 

Cited  in  Colton  v.  Hew  York  Elev.  R.  Co.  7  Misc.  628,  28  N.  Y.  Supp.  149,  hold- 
ing expert  may  testify  directly  to  opinion  concerning  value  of  premises  at  differ- 
ent periods,  in  action  for  damages  from  construction  of  elevated  railway;  Cook 
r.  New  York  Elev.  R.  Co.  144  N.  Y.  118,  30  N.  E.  2,  and  Wright  v.  Syracuse.  O.  &. 
If .  Y.  B.  Co.  92  Hun,  36,  36  N.  Y.  Supp.  901,  holding,  in  action  to  enjoin  operntion 
of  raHwi^,  testimony  ia  admissible  to  show  fee  and  rental  values. 

Distinguished  in  Sixth  Ave.  R.  Co.  v.  Metropolitan  Elev.  R.  Co.  138  N.  Y.  552, 
34  N.  E.  400,  holding  in  action  for  damages  from  t.tking  property  for  railway 
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without  eompensation,  testimony  is  admissiUe  as  to  existing  tbIiw  of  ptopertj, 
and  cause  of  rentals;  Gerber  v.  Metropolitan  Elev.  R.  Co.  3  Misc.  431,  23  N.  Y. 
Supp.  166,  holding  expert  evidence  as  to  increase  or  decrease  in  rental  values  in 
immediate  neighborhood  and  side  streets  admiaaible  in  action  for  damages  from 
construction  of  elevated  railroad;  Ft.  Collins  Development  R.  Co.  v,  France,  41 
Colo.  520,  92  Pac.  053,  holding  admissible  expert  opinion  as  to  value  of  property 
before  and  after  act  complained  of. 
^Valvca  aBdev  kypothetlod  eondltlOM. 

Cited  in  Doyle  t.  Manhattan  R.  Co.  128  N.  T.  494,  28  K.  E.  405;  Becker  v. 
MetropoliUn  Elev.  R.  Co.  131  N.  Y.  5I3>  30  N.  E.  490;  Jefferson  v.  New  York 
Elev.  R.  Co.  132  N.  Y.  486,  30  N.  E.  981;  McGay  v.  Manhattan  Elev.  R,  Co.  40  N. 
Y.  S.  R.  669,  16  N.  Y.  Supp.  155;  Wallach  v.  Manhattan  R.  Co.  40  N.  Y.  S. 
R.  670,  16  N.  Y.  Supp.  156, — holding  in  action  for  damages  from  construction  of 
elevated  railway,  evidence  as  to  possible  value  of  abutting  property  without  rail- 
way, improper;  Pratt  v.  New  York  C.  &  H.  R.  R.  Co.  77  Hun,  141,  28  N.  Y.  Supp. 
463,  holding  expert  testimony  as  to  rental  value  of  abutting  property,  if  railroad 
were  absent,  not  admissible. 

Cited  in  footnote  to  Eemodian  v.  New  York  Elev.  R.  Co.  14  L.  R.  A.  073,  which 
holds  incompetent,  opinion  as  to  what  rental  value  would  have  been  without  ele- 
vated railroad. 

Distinguished  in  Gallagher  v.  Kingston  Water  Co.  25  App.  Div.  85,  49  N.  Y. 
Supp.  250,  holding  in  action  for  diverting  water  from  mill,  expert  testimony  as 
to  value  of  mill  if  water  were  not  diverted,  competent;  Beardsley  v.  Lehigh 
Valley  R.  Co.  142  N.  Y.  176,  36  N.  E.  877,  holding  admission  of  opinions  in 
action  to  compel  construction  of  farm  crossing,  showing  difference  In  value  with 
and  without  crossing,  no  ground  for  reversal. 

Disapproved  in  Blagen  v.  Thompson.  23  Or.  S56,  IS  L.  R.  A.  321,  31  Pac  647, 
holding  expert  opinion  as  to  what  suburban  property  would  he  wortii,  if  motor 
line  built  as  contracted,  competent. 

 General  condltlona  and  valae*  of  other  property  In  Mime  loealltr* 

Cited  in  Hitchings  v.  Brooklyn  Elev.  R.  Co.  6  Misc.  430,  27  N.  Y.  Supp.  132. 
and  Taber  v.  New  York  Elev.  R.  Co.  8  Misc.  18,  28  N.  Y.  Supp.  68,  holding  expert 
testimony  as  to  cause  of  values  of  similiv  property  in  locality  since  construction 
of  elevated  road,  admissible;  Schmidt  v.  New  York  Elev.  R.  Co.  2  App.  Div.  481. 
37  N.  Y.  Supp.  1100,  holding  expert  testimony  that  building  of  elevated  railroad 
tended  to  increase  value  of  property  upon  line  of  road,  incompetent;  Witmark 
y.  New  York  Elev.  R.  Co.  149  N.  Y.  399,  44  N.  E.  78,  holding  damage  by  elevated 
railway  to  abutting  property  cannot  be  determined  by  showing  rental  value  of 
other  property  in  vicinity  before  and  after  construction  of  railway. 

Distinguished  in  Shaw  v.  New  York  Elev.  R.  Co.  187  N.  Y.  196,  79  N.  E.  984. 
holding  admissible  evidence  of  general  appreciation  in  property  values  else- 
where and  that  property  in  question  would  have  increased  also  hut  for  the  con- 
struction of  the  railroad. 

—  Objectloaable  natare  of  expert  tMtlmoar* 

Cited  in  Frankfort  v.  Manhattan  R.  Co.  12  Misc.  15,  33  N.  Y.  Supp.  36,  hold- 
ing expert  testimony  not  credited  by  courts,  beyond  strict  sanction  of  law. 
SoflelenoT'  of  objection  to  eoinpet«ner  of  expert  oplalon. 

Distinguished  in  Kernochnn  v.  New  Vork  Elev.  R.  Co.  128  N.  Y.  S70,  29  N.  E. 
65,  and  Mitchell  v.  Metropolitan  Elev.  R.  Co.  132  N.  Y.  554,  30  N.  E.  385. 
holding  competency  of  opinion  of  expert  as  to  value  ot  property  without  elevated 
railway,  not  raised  by  objection  that  evidence  is  immaterial,  incompetent,  irrel- 
evant, and  not  measure  of  permanent  damage;  Mortimer  v.  Manhattan  B.  Oo. 
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128  N.  T.  86,  29  N.  E.  S,  holding  objection  to  question  aa  to  diminution  in  rental 
value,  that  it  is  "improper,  irrelevant,  and  immaterial  as  assuming  property  has 
been  injured,"  does  not  raise  question  of  substitution  of  opinion  for  judgment  of 
jury;  Steinmetz  v.  Metropolitan  Eler.  R.  Co.  18  N.  Y.  Supp.  209,  holding  admis- 
sion of  expert  testimony  to  increased  value  of  property  from  railway,  not  subject 
to  oomplaint,  when  given  on  cross-examination,  without  objection  or  exception. 
RatlMWd  iiMlawfallr  t«hliig  property  i  lajaaetton. 

Cited  in  Blumenthal  v.  New  York  Elev.  K.  Co.  42  N.  Y.  S.  R.  684,  17  N.  Y 
Supp.  481,  and  Gray  v.  Manhattan  R.  Co.' 128  N.  Y.  510,  28  N.  E.  498,  holding 
where  decree  for  injunction  conditioned  upon  nonpayment  of  damage  by  elevated 
railway  to  abutting  property,  judgment  reversed  where  damages  awarded  based  on 
inoompetent  CFvidence;  Mead  v.  New  York  Elev.  R.  Co.  24  N.  Y.  Supp.  912,  holding 
where  question  as  to  fee  damage  not  raised  by  pleadings,  right  of  defendant  to 
resort  to  oondemnnticsi  proceedings  not  waived  by  responding  to  proceedings  for 
injunction;  Doyle  v.  Metropolitan  Elev.  R.  Co.  136  N.  Y.  512,  82  K.  E.  1008. 
Affirming  1  Misc.  378,  20  N.  Y.  Supp.  865,  holding  compulsMj  reference  of  ease 
for  injunction  against  operation  of  elevated  railway,  for  taking  of  testimony  as 
to  amount  of  damage  to  abutting  property,  error. 

Cited  in  note  (20  L.  R.  A.  7S0)  on  damages  in  li«t  of  injunction. 
D— iwi  lm$mxT  to  pr^orty. 

Gted  in  Alnsiey  v.  Bank  of  Piedmont,  118  Ala.  479,  59  Am.  St.  Rep.  128, 21  8a. 
50,  holding  damage  to  purdiaser  of  real  estate  from  bnaeh  of  eontraet  of  vendor 
to  malce  improvemeits  in  locality,  too  speculative  to  support  astion;  Edcingtm 
A  S.  H.  R.  Co.  V.  McDevitt,  18  App.  D.  C.  509,  holding  measure  of  damage  (or 
Itreach  of  contract  to  build  and  operate  railway  to  plaintiff's  real  estate,  is 
difference  between  value  of  land  with  railway  in  operation,  and  that  with  rail- 
way abandoned;  Maleolm  v.  New  York  Elev.  R.  Co.  147  N.  Y.  318,  41  N.  £. 
790  (dissenting  o^nioa),  majority  holding  that  where  neighborhood  haa  been 
built  up. since  construction  of  elevated  railwi^t  and  fac^  and  rental  mlnas  to 
abutting  property  increased,  damage  is  nqt  shorn. 

13  L.  R.  A.  610,  WERTZ  v.  WESTERN  U.  TELBG:  CO.  7  Utah,  448.  27  Pae.  172. 
Telacrapkai  eontniota  llmltlBs  liability. 

Cited  in  Wwts  v.  Western  U.  Teltg.  Co.  8  Utah,  500,  33  Pa«.  136,  and  Brooks 
v.  Western  U.  Teleg.  Co.  26  Utah,  156,  72  Pfto.  490.  holding  eontiact  relieving 
td^ra|A  esB^pany  from  liability  tor  ne^igenee  ei  agents  unless  mesMge  re- 
peated, invalid;  Shaw  v.  Postal  Tetc«.  ft  Cable  Co.  70  Miss.  606,  60  L.  R.  A. 
493,  footnote  p.  487,  80  Am.  St.  B^.  666,  31  8o.  222  (dissenting  opinion),  ma- 
jority hiding  Massaohusetts  contract  relieving  telegraph  company  from  liability 
for  mistakes  in  cipher  message,  unless  additional  charge  paid,  being  valid  In  that 
state,  is  enforceable  in  Mississippi. 

Cited  In  footnotes  to  Birkett  v.  Western  U.  Teieg.  Co.  3S  L.  R.  A.  404  which 
holds  valid,  condition  against  liability  beyond  amount  paid  for  sending  onre- 
peated  message;  Brown  v.  Postal  Teleg.  Cable  Co.  17  L.  R.  A.  648,  whiidi  holds 
limitation  of  Amount  of  liability  for  mistake  in  transmitting  telegram  void  as  to 
mistake  caused  hy  n^igcnee. 

Cited  in  note  (11  LJl.A.(NJ5.)  563}  on  validity  of  limitation  of  liability  for 
unrepeated  tel^ams. 

9«vllCCB*  trmumfssloii  of  telean™- 

Cited  in  Brooks  v.  Western  U.  Teleg.  Co.  26  Utah,  164.  72  Fac.  499.  sustaia- 
Ing  reoovety  oi  damages  resulting  from  nimddiveiy  vt  messagw  eridently  re- 
lating  to  commercial  transaction. 
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Cited  in  footnote  to  Coit  v.  Western  U.  Tel%.  Co.  53  L.  R.  A.  678,  which  holds 
transmission  of  tele^m  while  wires  working  badly  iK>t  gross  negligence  if  wire* 
working  well  when  actually  sent. 


13  L.  R.  A.  612.  ALLEN  COUNT?  v.  SIMONS,  129  Ind.  103,  28  K.  B.  420. 


Cited  in  Revoir  State,  137  Ind.  834,  36  N.  E.  1109,  holding  lands  of  Indians 
exempt  from  taxation,  under  ordinance  of  1787,  when  acquired  and  held  under 
tribal  relation;  Miami  County  v.  Godfrey,  27  Ind.  App.  814,  60  N.  E.  177,  hold- 
ing lands  ol  Indian  who  has  bectnne  citizen  of  United  States  not  exempt  from 
taxation. 

Cited  in  note  ( 19  L.  R.  A.  81 )  on  powor  of  state  legiaUture  to  exempt  from  taxa^ 
tion. 

18  L.  R.  A.  516.  HYLANS  v.  CENTRAL  IRON  ft  STEEL  GO.  129  Ind.  68,  2S 
N.  E.  308. 

Tuatloai  aeoMWltr  ^imf  tender  of  adailtted  tax  beff»ve  vmjmimimm  IbtbIM 


Cited  in  Smith  v.  Rude  Rros.  Mfg.  Co.  131  lad.  162,  30  N.  E.  947,  holding 
oomplaint  to  enjoin  collection  of  tax  on  increased  assessment  of  capital  stock  of 
corporation  must  offer  to  pay  admitted  taxes;  Yocum  t.  First  Nat.  Bank,  144 
Ind.  276,  43  N.  E.  231,  holding  where  whcrfe  of  increased  aasesiment  is  invalid, 
tender  or  payment  of  admitted  tuns  not  condition  precedent  to  Mtkm  to  annul; 
Thompson  t.  Lodngton,  104  Ky.  170,  48  S.  W.  481,  holding  acUnt  to  enjoin 
irr^;ular  assessment  on  instalmoit  basis  ffnr  street  improrenient  cannot  be  main- 
tained without  tender  of  admitted  tax  on  cash  basis;  Douglass  v.  Fargo,  13  N. 
D.  484,  101  N.  W.  919,  holding  that  in  action  to  set  aside  tax  levy  complaint 
must  show  payment  or  tender  of  taxes  justly  due. 
TsutloB  of  eapltal  atoelc  ef  eoryovrntlra. 

ated  in  Jones  t.  Rushville  Natural  Gas  Co.  186  Ind.  698,  86  N.  B.  890,  hold- 
ing it  within  power  and  duty  of  hoard  of  equalization  to  assesB  capital  stock  of 
corporation,  where  value  exceeds  that  of  tangible  property ;  Smith  v.  Stephens,  173 
Ind.  670,  30  L.RA.(N.6.)  707,  91  N.  E.  167,  to  the  point  that  if  eajAtal  stodc 
exceeds  in  value  that  of  tangible  property,  stock  is  taxable  on  excess. 

Cited  in  notes  (68  L.  R.  A.  529,  659,  611)  on  taxation  of  capital  stodc  on 
corporations  in  the  United  States;  (67  L.  R.  A.  63)  on  taxation  of  corporate 
franchises  tn  the  United  States. 

Distinguished  in  Eaton  v.  Union  Courty  Nat.  Bank,  141  Ind.  161,  40  N.  E. 
693,  holding  notice  to  national  bank  neoessaiy  to  jiwisdlotion  of  eavnty  board 
of  equalization  to  increase  valuatioa 

13  L.  R.  A.  618,  DEMING  v.  MERCHANTS*  COTTON-PRESS  ft  8T0RAOB  GO. 
90  Tenn.  306,  17  8.  W.  89. 

Referred  to,  for  history  of  case,  in  Merchants'  Cotton -Press  ft  Storage  Co.  v.  In- 
surance Co.  of  N.  A.  161  U.  S.  373,  38  L.  ed.  200,  4  Inters.  Com.  Rep.  602,  14 
Sup.  Ct.  Rep.  367 ;  Insurance  Co.  of  N.  A.  v.  Delaware  Mirt.  Ins.  Co.  M  Fad. 
246.  and  Inmrance  Co.  v.  Carrier  Cos.  91  Tttn.  638,  19  &  W.  766. 
Carrlerat  llabllitr  for  lom  of  fvelsftt. 

Cited  in  Atlanta  Nat.  Bank  v.  Southern  R.  Co.  106  Fed.  629,  holding  railroad 
delivering  cotton  to  compress  in  course  of  transportation  liable  for  misdelivery 
by  compress  company,  where  companies  identical;  Stewart  v.  Oracy,  93  Tenn. 
320,  27  S.  W.  664,  holding  carrier  to  whom  property  eonstruetivdy  (telivered* 
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not  liable  for  loss  of  same  by  fire  while  in  eaatody  of  ahipper**  wajrehotisenUD; 
Nuhville,  C.  &  St.  L.  R  Go.  v.  Stone,  112  Temi.  366,  105  Am.  St.  Bep.  95S,  70 
S.  W.  1031,  holding  Bpeeial  contract  of  shipment  invalid  trnleas  shippo-  is  allowad 
a  reaBonable  and  bona  fide  cbanoe  to  choew  it  or  to  ship  without  limitation; 
Boats  V.  Union  P.  R  Oa  33  Utah,  194,  17  I«.R.A.(N.a)  Ml.  93  Pac  439,  on 
binding  of  proving  special  contract  and  that  it  is  reasonable  being  nptm  carrier 
setting  it  up  as  a  defense;  Lonisville  ft  N.  R.  Oa  t.  Smith,  123  Tenn.  ftSS,  134 
S.  W.  866,  holding  that  carrier  is  not  bound  to  offer,  formally,  a  oommon  law 
liability,  to  make  valid  limited  liability  contract  for  shipment  of  atock;  Robert 
▼.  Chicago  &  A.  R  Co.  148  Mo.  Ap^  116,  127  S.  W.  925.  holding  that  carrier 
must  allow  shipper  to  choose  between  restricted  and  full  liability  of  carrier. 

Cited  in  footnotes  to  Union  State  Bank  v.  Fremont,  E.  ft  M.  Valley  R.  Co. 
09  L.  R  A.  939,  which  SDstalns  initial  carrier's  right  to  limit  liability  to  own 
line;  Lehman,  Stern  ft  Co.  t.  Morgan's  L.  ft  T.  R  ft  S.  S.  Co.  70  L.RJL.  662,  which 
holds  that  earrier  must  prove  that  fire  was  purely  accidental  and  impoasible 
to  prevent  to  escape  liability  where  cotton  on  railroad  platform  in  course  of  de- 
livery is  damaged  by  fire. 

Cited  in  notes  (32  L.RA.{NJS.)  314)  on  what  constitutes  delivery  of  freight 
to  carrier;  (28  L.R.A.(N.S.)  638,  041)  on  effect  of  shipping  contract  limiting 
CMBmon-law  liability,  signed  under  compulsion;  (88  Aai>  St.  Rep.  94,  101)  on 
limitation  of  oarrior'B  Utility  in  bills  of  lading;  (113  Am.  St.  Rep.  990)  on  pre- 
sumption of  n^Iigence  from  happening  of  accident  causing  personal  injuries. 

Distinguished  in  Bird  v.  Southern  R.  Co.  HB  Tenn.  726,  63  Am.  St.  Rep.  686, 
42  S.  W.  451,  holding  intermediate  carrier  notified  by  ultimate  carrier  of  re- 
fosal  to  forward  goods  without  prepayment  of  freight,  and  delaying  to  notify 
initial  carrier  or  shipper  until  property  had  become  worthless,  liable  for  loss. 
Pn>zl»&te  o»«M  of  imjary. 

Cited  in  East  Tennessee,  V.  ft  6.  K.  Co.  v.  Kdfy,  91  Tenn.  706,  17  L.  R  A. 
095,  30  Am.  St.  B^.  902^  20  S>  W.  312,  holding  carrier  emmeoualy  informing 
consignee  goods  had  not  arrived,  liable  for  subsequent  loss  fire  without  its 
fault;  Anderson  v.  Miller,  96  Tenn.  44,  31  L.  R  A.  606,  64  Am.  St.  Rep.  812, 
33  S.  W.  615,  holding  unauthori^  use  of  premises  for  storage  of  cotton,  tenders 
lessee  liable  for  damage  to  adjoining  premises  by  fire,  originating  without  his 
fault,  where  fire  would  not  have  been  communicated  but  for  cotton;  Weeks  v. 
McNulty.  101  Tenn.  600,  43  L.  R  A.  187.  70  Am.  St.  Rep.  693,  48  S.  W.  800, 
holding  absence  of  fire  escapes  to  hotel  not  proximate  cause  of  death  from  fire, 
of  guest  lodcbig  himsdf  in  room,  and  failing  to  avail  himsdf  of  avenues  of 
e«»pe;  PoBtal  Tel^.  Gable  Co.  v.  Zopfi,  93  Tenn.  374,  27  8.  W.  633.  holding 
tel^raph  pole  left  at  road  side,  proximate  cause  of  injury  to  one  slipping  in 
attempt  to  step  over  polo  to  platform,  wet  from  rain,  and  falling  backwards 
against  pole;  Zopfi  v.  Postal  Teleg.  Cable  Co.  9  C.  C.  A.  311,  22  U.  S.  App.  136, 
60  Fed.  989,  holding  obstacle  in  highway  not  proximate  cause  of  injury  to  per- 
son falling  thereon,  unless  obstacle  contributed  to  cause  of  fall;  Chattanooga 
Light  ft  P.  Co.  V.  Hodges,  109  Tenn.  338,  60  L.  R  A.  461,  97  Am.  St.  Rep.  844, 
70  S.  W.  010,  holding  act  of  employee  in  entering  burnhig  building  to  telephone 
alarm  proximate  cause  of  death ;  Evansville  Hoop  ft  Stave  Co.  v.  Bailey,  43  Ind, 
App.  167,  84  N.  R  649,  holding  proximate  cause  sufficiently  alleged  where  com- 
print showed  machinery  unguarded  and  injury  by  contact  therewith,  where  stat- 
ute required  machinery  to  be  guarded:  Bales  v.  McConnell,  27  Okla.  409,  4U 
L.RA.iN'.S.)  944,  112  Pac.  978,  holding  tbat  unguarded  cogs  were  proximate  cause 
of  injury,  where  employee  slipped  from  wagon  and  upon  striking  ground  threw 
out  his  hand  to  steady  himself,  and  was  injured  by  bis  hand  coming  in  contact 
with  moving  cogwheels;  Bokamp  v.  Chicago  ft  A.  R  Co.  123  Mo.  App.  284,  100 
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S.  W.  889,  holding  that  tbe  slippi^  of  a  bu  in  the  hands  of  a  fellow  Murant  by 
which  a  beam  was  permitted  to  fait,  was  not  as  a  matttf  of  law  the  prozunate 
cause  of  injury  to  a  workman  under  it  where  the  acts  of  a  foreman  had  made 
the  place  unBafe;  Foley  v.  McMahon,  114  Mo.  App.  444,  90  S.  W.  113,  as  defining 
proximate  cause. 

Cited  in  note  <36  Am.  St.  Bep.  838)  on  proximate  and  remote  cause. 
iMBimneci  prttvlvloM  «s»la^  doable  Immnmee. 

Cited  in  Carleton  t.  China  Mut  Ins.  Co.  174  Mass.  286.  46  U  B.  A.  16S,  M 
X.  E.  659,  and  London  Assor.  Corp.  t.  ^terson,  106  Ga.  662,  32  S.  E.  650,  holding 
(Juestion  whether  concurrent  insurance  is  prior  or  sulwequent  to  be  determined 
from  date  policies  issue,  and  not  from  time  they  attach  to  specific  risk;  Gross  v. 
New  York  A  T.  6.  S.  Co.  107  Fed.  620,  holding  American  clause  against  double 
insurance  not  applicable  as  between  policies  upon  shipment  taken  out  by  carrier 
and  oonaignee. 

Cited  in  footnote  to  Johnston  r.  Charles  Ahreseh  Co.  68  L.R.A.  934,  wbi«h 
snstaina  right  of  carriage  maker  to  insure  in  policy  taken  in  his  own  name 
customer's  interest  in  carriage  in  his  possessitm  for  repair  and  sale. 

Distinguished  in  Peninsular  ft  O.  S.  S.  Co.  t.  Atlantic  Hut.  Ins.  Co.  185  Fed. 
177,  holding  that  loan  of  money  by  insurance  company  to  owner  of  property 
destroyed,  to  be  repaid  to  company  if  amount  was  recovered  from  another  com- 
pany that  also  had  policy  Mverii^  deatroyad  prcKpcoly,  may  ha  neorsred. 
SwbroBmtton. 

Cnted  in  note  (44  Am.  St.  Sep.  TS4.  736)  on  snbrogatiw  cf  insnTer. 

Pmrtlee  to  actloD. 

Cited  in  Insurance  Cos.  v.  Carrier  Cos.  91  Tenn.  538,  19  S.  W.  765,  holding  in  . 
action  by  shipper  against  compress  company,  for  loss  by  flre  of  cotton  held  by  it 
as  agent  of  common  carrier,  latter  is  necessary  party;  Lake  Street  Elev.  R.  Go. 
V.  Zi^er,  39  C.  C.  A.  441,  99  Fed.  124,  holding  trustee  in  trust  deed  of  railroad 
not  indispoisable  parties  to  a<dion  by  corporation  against  holders  of  stoek  and 
bonds,  for  surrender  of  same,  and  for  aceonnting. 

13  L  R.  A.  688,  COOK  t.  POET  OF  PORTLAND,  20  Or.  580,  87  Pac  263. 
Vanlelpal  eorpormtlona  t  eonstttatleamlttjrt 

Cited  in  Donahue  v.  Mot^n,  24  Colo.  397,  50  Pac.  1038,  holding  cosHolidatioB 
act  constituting  aldermen  of  consolidated  eity  trustees  of  waterworks  for  whole 
municipality,  within  powers  of  general  assembly;  Middd  Kittitas  Irrig.  Dist. 
V.  Peterscm,  4  Wash.  160,  29  Pac  996,  holding  irrigation  district  organised  pur- 
suant to  statute  not  municipal  corporation  within  Constitotion;  United  States 
T.  Port  of  Portland,  147  Fed.  866;  The  Geo.  W.  Elder,  169  Fed.  1006;  The  John 
McCraken,  145  Fed.  706, — holding  act  incorporatii^  the  port  of  Portland, 
constitutional ;  Farrell  v,  Portland,  62  Or.  684,  98  Pac.  146,  on  same  point 

Cited  in  footnote  to  Stockton  v.  Powell,  16  L.  R.  A.  4&,  which  holds  improve- 
ment of  navigation  within  coimty  a  county  purpose. 

Distinguished  in  Farrell  v.  Port  ol  Columbia,  60  Or.  171,  91  Pac  646,  holding 
act  creating  Port  of  Columbia  to  be  a  special  act  and  unconstltntiimaL 
Ualformltr  of  taxation. 

Cited  in  Yamhill  County  v.  Foster,  53  Or.  130,  99  Pac.  286,  holding  that  rate 
ot  taxation  must  be  uniform  throughout  a  taxing  district. 

Cited  in  footnotes  to  High  School  Dist.  No.  137  v.  Lancaster,  49  L.  R.  A.  343, 
which  holds  void,  statute  allowing  outside  pupils  to  sttend  high  school  free, 
but  requiring  county  to  pay  specified  sum  as  tuition;  Com.  v.  Brown,  28  L<.  R, 
A.  110,  which  sustains  weekly  tax  on  sales  of  oysters;  Nathan  v.  Spokane  Conn- 
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ty,  65  L.XLA.  3S7,  which  holds  property  liahle  to  taxation  under  geDeral  laws  of 
atate  not  exempt  because  returned  for  taxation  for  aame  yean  in  another  state. 
"When  atatate  declared  ««'eoiwtlta«l<nuil. 

Cited  in  Ellis  v.  Frader,  38  Or.  464,  53  L.  R.  A.  456,  63  Pac.  642,  holding  to 
declare  statute  unconstitutional,  incompatibility  with  organic  law  must  be  ap- 
parent and  free  from  doubt;  Simon  v.  Northup,  27  Or.  495,  30  L.  H.  A.  176, 
40  Pac.  560,  refusing  to  declare  statute,  to  enable  city  to  acquire  title  to  bridges, 
unconstitutional,  though  validi^  not  free  from  doubt;  Kadderly  v.  Portland,  44 
Or.  144,  74  Pac.  710;  Straw  t.  Harris.  64  Or.  428.  103  Pac.  777,— holding  that 
all  reasonable  doubts  as  to  the  validity  of  an  act  must  he  resolved  in  its  favor. 
Deflnltlon  of  terms. 

Cited  in  Straw  v.  Harris,  54  Or.  429,  103  Pac.  777,  holding  that  "port"  as 
used  in  act  of  l^ialature  a  district  of  many  places  classed  together  for  pur- 
pose of  revenue;  Acme  Dairy  Co.  v.  Astoria,  40  Or.  524,  00  Pac.  153.  on  meaning 
of  terms  "manicipaHty"  and  ^'district,"  "locar  and  "apeeiia;"  SUte  v.  Cochran, 
55  Or.  188,  105  Pao.  884,  holding  that  prohibitions  in  state  constitatton  must  be 
strictly  coBBtmed. 
I>«l«K>tloa  of  pawcr. 

Cited  in  Straw  v.  Harris,  54  Or.  432,  103  Pac.  777.  holding  that  power  to  de- 
clare the  incorporation  of  a  port  may  be  delegated  to  the  county  court. 

13  L.  B.  A.  638,  Be  THOMAS,  16  Colo.  441,  27  Fae.  707. 
AdHlaalQa  of  woMea  to  praetlae  tew* 

Cited  In  Ra  Leaeh,  134  Ind.  671,  21  L.  R.  A.  700,  34  V,  B.  64i;  holding  wortu 
entitled  to  admission  to  bar  under  Constitution  and  statute  providing  every 
person  "being  a  voter,"  shall  be  admitted;  Kicker's  Petition,  66  N.  H.  247,  24 
L.  R.  A.  750,  20  Atl.  550,  Holding  attorney  at  law  not  public  officer  within  com- 
mfm-law  rule  of  New  Hampshire  disqualifying  women  from  holding  publio 
office. 

Cited  in  notes  (21  L.  R.  A.  702)  on  right  M  women  to  practise  law;  (10  I* 
B.  A.  286)  on  what  Is  included  in  term  "person." 
Rlffht  of  ivomen  to  hold  ofllce. 

Cited  in  Atty.  Gen.  v.  Abbott,  121  Mich.  S68.  47  L.  R.  A.  103,  80  K.  W.  378, 
holding  woman,  not  being  elector,  cannot  hold  office  of  prosecuting  attorney. 

Cited  in  footnote  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right 
to  authorise  appointment  of  women  as  notaries. 

13  L.  R.  A.  641,  VEASET  v.  BRIGMAN,  93  Ala.  648,  9  Bo.  728. 
ItfeBtlflcation  of  pemoaa  from  ■imll«rlt]r  of  aameB. 

Cited  in  Schlacks  v.  Johus<m,  13  CoLo..App.  133,  66  Pac.  673,  holding  sum- 
mons addreqsed  to  "Sohlatdta,"  returned  as  served  im  "Sehlaok,?  sufficient  to 
support  judgment;  Dolan  v.  Mutual  Reserve  Fund  Idfe  Asso.  17S  Mass.  808, 
53  N.  E.  398,  holding  application  for  naturalization  by  "Fardell  Dolan"  omn* 
patent  evidence  upon  qucetloti  wliether  '*FarrelI  Dolan**  misrepresented  age  in 
application  for  iusarance;  Abraham  t.  Miller,  52  Or.  11,  06  I^c  814,  holding  sum- 
mons to  Albert  Abraham  returned  as  served  upon  "Alfred  Abraham  the  defend- 
ant" sufficient  service;  State  v.  Porter,  1^  S.  D.  28,  99  K.  W.  80,  holding  bail- 
bond  executed  by  C.  M  Porter  and  sureties  sufficient  proof  that  C.  M.  Porter  and 
Charles  Porter  were  the  same  where  Charles  Porter  was  the  name  i-pcitcd  in  the 
body  of  the  bond;  Morrow  v.  Norvell-Shapieigh  Hardware  Co.  1G5  Ala.  334,  51 
So.  766,  holfflng*  that  return  of  officer  stating  fhat  summons  was  served  upon 
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*V.  M.  Morrowj  defakdRni"  where  dctaidant's  name  «m  B.  W.  SCnriw,  wka  suffix 
cicDt. 

Cited  in  footnote  to  Illinois  (Vatcb  Case  Co.  v.  Pearson,  16  L.  R.  A.  429,  which 
holds  license  to  form  corporation  under  one  name  not  affected  by  other  corpora- 
tion calling  meeting  to  Tot«  on  change  to  similar  name. 

Cited  in  note  ( 17  I<.  R.  A.  824,  825)  on  presumption  of  identity  of  person  from 
identity  of  name. 

13  L.  R.  A.  542.  MISSOCRI  P.  R.  CO.  t.  CULLERS,  81  Tex.  382,  17  8.  W.  19. 
RlK^t  of  Indian  to  ■««. 

Cited  in  Whirlwind  v.  Von  der  Ahe,  67  Mo.  App.  630,  holding  tribal  Indians 
when  off  reservation,  entitled  to  bm  for  enforcement  of  crailxmet  made  during 
sojourn  in  states. 
Dae  pr»eeM  of  Inw. 

Cited  in  note  (50  li.  R.  A.  590,  604)  on  what  service  of  process  insufficient  to 
constitute  due  process  of  law. 
TrausMory  act  tons. 

Cited  in  footnote  to  Schnaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  which  sus- 
tains jurisdiction  in  equity  in  one  state  of  suit  by  citizen  to  enjoin  other  citizen 
removing  allied  fixtures  from  land  on  which  former  has  mortgage. 

Cited  in  note  (26  L.ILA.(N.S.)  038,  S30,  040)  on  jurisdiction  of  actitm  fw  dam- 
ages for  breach  of  contract^  or  for  tort  concaming  real^  in  another  state  or 
country.  ■ 

Blvht  ot  nation  noralnat  wrona'oev* 

Cited  in  East  Dallas  v.  Barksdale,  83  Tex.  122.  18  8.  W.  320,  and  Dallas  v^HU- 
ler,  7  Tex.  Civ.  App.  606,  27  8.  W.  498,  holding  proof  of  actual  and  exclusive  poe- 
aession  of  real  estate  gives  prima  facie  ri^t  to  recover  for  damage  done  by  tree- 
passer;  Missouri,  K.  ft  T.  B.  Co.  V.  Storr,  22  Tex.  Civ.  App^  357,  65  S.  W.  398, 
htdding  innocent  purchaser  oi  railroad  ties,  made  Inmi  timber  taken  by  trea- 
pasaer,  liable  to  owner  of  land  for  value  of  ties  as  received  from  trespaaser; 
King  V.  Great  Northern  R.  Co.  20  Idaho,  694,  119  Pac.  709,  holding  tiiat  action 
for  destruction  of  standing  timber  must  be  brought  by  owner  of  land  and  not 
by  person  merely  in  possession. 

Cited  in  footnote  to  Norfolk  ft  W.  R.  Co.  v.  Pritts,  68  L.R.A.  864,  which  bus- 
tains  liability  for  fire  of  railroad  company  unnecessarily  running  heavy  freight 
train  up  grade  at  double  its  scheduled  speed  in  dry  season  and  during  heavy  wind. 

Cited  in  notes  (21  L.RJL  201)  on  liability  for  aettii^  fires  which  spread  to 
property  of  others;  (80  Ii.RJL(NJ3.)  93)  on  weather  conditimiB  as  independent, 
intervening,  efficient  cause. 

Distinguished  in  Northern  P.  R.  Co.  v.  Lewis,  162  V.  S.  882,  40  L  ed.  1008, 
16  Sup.  Ct.  Rep.  831,  holding  possession  of  purchaser  from  trespasser  not  such 
]n-ima  facie  evidence  of  title  aa  •ntitias  him  to  maintain  aeticoi  fOr  wrongful 
destrucUim  of  pn^erty. 
■I««neete  fOP  InatraetlMia. 

Cited  in  Bumham  v.  Logan,  88  Tex.  7,  20  S.  W.  1067,  holding  attorneys  must 
take  risk  of  putting  requested  instruetions  in  proper  form  to  enable  eonrt  to  pasa 
upon  same  separately. 

13  L.  R-  A.  540,  FORBES  v.  ESCAMBIA  COUNTY  BD.  OF  HEALTH,  S8  Fla. 

26,  9  So.  862. 
Manlelpal  «wuMntine  veVBlatloM. 

Cited  in  notes  (26  L.R.A.  486,  400)  on  qnarantine  rcgulationa  hf  health 
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anthorltiet;  (47  Am.  St.  B«p.  548)  w  qusraatine  aad  health  laws  ud  rtgof 
lations;  (80  Am.  St.  Rap.  229)  on  powers  which  may  be  delegated  to  boards  of 

health. 

X'ImblUtr  •t  mnnleipal  eorvonilloa  for  neBllyccnco. 

Cited  in  NicholBon  v.  Detroit,  129  Mich.  Z55,  S6  L.  R.  A.  005,  88  N.  W.  999, 
denying  city's  liability  for  death  of  employee  from  NnaJlpox  eeatraeted  widle 
tearing  down  old  pest  boose  to  make  room  for  another;  Kirk  v.  Board  of  Health 
(Kirk  V.  Wyman)  83  S.  0.  383,  23  L.R.A.(N.&)  1194.  65  S.  E.  387,  on  members  of 
Board  of  Health  not  being  personally  liable  for  errors  . ia  the  doing  ot  c^ial 
acts. 

Cited  in  note  (5  L.RA.(K.S.)  636)  on  personal  liability  of  health  authorities. 

Distinguished  in  Jacksonville  v.  Smith,  24  C.  C.  A.  100,  41  U.  S.  App.  667,  79 
Fed.  295,  holding  city  liable  for  personal  injury  sustained  by  reason  of  defect 
in  street,  although  action  not  authorized  by  statute. 

13      R.  A.  S53,  SULUVAN  t.  HAm  86  Mich.  7.  48  N.  W.  646. 
If otarr  pvbUe  mm  MtoFBey. 

Cited  in  Allen  v.  West  Bay  City,  140  Hieh.  114,  103  K.  W.  514,  6  A.  ft  E.  Ann. 
Cas.  35.  holding  verification  of  claim  against  city  for  personal  ipjury  valid, 
though  notary  before  whom  made,  subsequently  became  attorney  for  the  claim' 
ant  in  action  for  the  injury. 

13  L.  R.  A.  559,  McNEIL  T.  BOSTON  CHAMBER  OF  COMMERCE.  154  Mass. 

277,  28  N.  E.  246. 
Aathovlfr  tM>  coMtraet  of  covvmmtloM. 

Cited  in  Merchants*  Kat.  B&nk  v.  Citizens'  Gaslight  Co.  159  Mass.  506,  38  Am. 
St  Bep.  453,  34  K.  B.  1083,  holding  corporation  bound  by  note  signed  by  treas- 
nrer,  under  authority  implied  from  course  of  conduct  and  dealing  with  knowl- 
edge of  directors;  Nash  v.  Minnesota  Title  Ins.  &  T.  Co.  159  Mass.  444,  34  N. 
E.  625,  holding  president  and  trust  officer,  having  management  of  business  of  title 
insurance  company,  may  bind  it  by  representation  as  to  title  of  mortgaged  prop- 
erty; Franklin  Sav.  Bank  v.  Cochrane.  182  Mass.  588,  61  L.  R.  A.  762,  66  N. 
E.  200,  holding  corporaticm  hound  by  assumption  of  mortgage  by  treaaurer  per- 
mitted by  directors  to  manage  affairs;  Clarke  v.  Warwick  Cycle  Mfg.  Co.  174 
Mass.  436,  54  N.  E.  887,  holding  employment  of  aocountant  shown  by  proof  of 
having  commenced  work  under  authority  of  one  of  three  members  of  committee 
of  stockholders,  and  of  subsequently  receiving  similar  directions  from  other  two; 
Seribner  v.  Flagg  Mfg.  Co.  175  Mass.  638,  66  N.  E.  603,  holding  proof  of  recog- 
nition of  corporation  to  make  written  contract  for  payment  of  commissions,  suffi- 
cient prima  faeie  evidence  of  authority  to  enter  into  subsequent  oral  agreement 
as  to  sam*  subject-matter;  May  v.  Gloucester,  174  Mass.  585,  66  N.  E.  465, 
holding  cmtract  with  city  for  use  of  horses  supported  by  evidence  that  horses 
were  kept  in  sight  at  engine  house,  and  vote  of  standing  committee  at  end  of 
hiring  for  allowance  of  bill;  John  A,  Robeling's  Sons  Co.  v.  Barre  k  M.  Trac- 
tifln  A  Power  Co.  76  Vt.  136,  56  Atl.  630,  holding  directors  of  corporation  bound 
by  porebase,  where  chairman  of  its  oteeutive  committee  made  the  purchase, 
another  member  knew  of  the  bill  charging  it  to  the  corporation  and  the  third 
member  was  ignorant  of  the  transaction ;  Eliot  Nat.  Bank  v.  Woonsocket  Electric 
Maeh.  ft  P.  Co.  33  R.  I.  70,  76  Atl.  782,  holding  that  officers  of  corporation  may  be 
empowered  to  bind  corporation  by  implied  consent  of  directors  to  course  of  con- 
duet  and  dealing  1^  him  with  others;  Parrot  v.  Mexican  C.  R.  Co.  807  Mass.  IWK 
34  L.ILA.(N.8.)  278.  98  If .  E.  690.  holding  that  general  passenger  agent  had  au- 
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thority  to  contract  for  publication  of  guide  book  to  popolarin  hunting  grounds  on 
their  line,  altiiough  he  wm  ioetructed  not  to  make  contracts  involnng  meh 
expenditure  without  authority  of  ^ecutive  officer. 

Cited  in  note  <88  Am.  SLfRep.  788,  786)  on  liability  of  principal  for  unau- 
thorized acta  of  agent. 

Stttect  of  pnbllahed  propoaal  t*  eoBtmct. 

Distinguished  in  Anderson  t.  Public  Schools,  122  Ho.  67.  26  L.  R.  A.  712, 
27  8.  W.  610,  holding  advertisement  of  school  board  for  tnds  for  erection  of 
school  building,  which  reserves  right  to  reject  bids,  does  not  operate  as  contract 
with  lowest  bidder. 
SalBflleiier  of  vote  of  city  conncll* 

Cited  in  footnote  to  Pollaeky  v.  Scbmid,  65  L.  R.  A.  614,  which  requires  two- 
thirds  majority  of  all  members  elected  to  council  to  pass  ordinance  over  veto 
though  Btnne  seats  vacant. 

13  L.  B.  A.  S63.  BRYAN  v.  MILBY.  6  Del.  Ch.  208,  24  Atl.  333. 
Wlllai  aaaelcBcy  to  eveate  tmst. 

Cited  in  Mead  v.  Robertson,  131  Mo.  App.  108,  110  S.  W.  1095,  holding  tbat 
to  create  a  truet,  the  property  to  which  it  is  designed  to  attach,  must  be  definite 
and  certain;  Smullin  v.  Wharton,  73  Neb.  685,  103  K.  W.  288,  holding  no  express 
trust  created  by  a  request  that  "I  want  the  bulk  of  my  property  to  go  to  my 
people;"  St  James  v.  Bagtey,  138  N.  C.  394,  70  L.R.A.  164,  50  S.  E.  841,  hold- 
ing that  no  trust  was  created  by  recital  in  conveyance  that  it  was  made  "for  the 
purpose  of  aiding  in  the  establishment  of  a  home  for  indigent  widows  or  orphans, 
or  in  the  promotion  of  any  other  charitable  or  religious  objects  to  which  the 
property  may  be  appropriated. 

Cited  in  footnotes  to  Jewell  v.  Louisville  Trust  Co.  53  L.  R.  A.  377.  wbieh 
denies  creation  of  precatoiy  trust  by  will  of  merchant  expressing  desire  for  re- 
tention on  liberal  terms  of  specified  person  in  employ  of  firm  of  which  testator 
a  partner;  Williams  v.  Baptist  Church,  54  L.  R.  A.  427,  which  holds  absolute 
gift,  not  trust,  created  by  bequest  to  church  and  "suggesting"  as  to  application; 
Morgan  v.  Halsey,  36  L.  K.  A.  716,  which  holds  power  of  appointment  of  prop- 
erty to  testatrix's  daughter  in  any  manner  she  may  deem  proper  limited  by 
subsequent  clauses  of  will. 

Cited  in  notes  (37  L.R.A.{N.S.)  662)  on  creation  of  trust  by  precatory  words 
in  will;  (106  Am.  St.  Rep.  528)  on  precatory  trusts. 

13  L.  R.  A.  565,  HEFLER  v.  DAVIS,  32  Neb.  856.  29  Am.  St.  Rep.  457,  40  N. 
W.  458. 

Jadsmenfai  valldltr  of  revl%-or. 

'  Cited  in  Betts  v.  Johnson,  68  Tt.  555,  35  Atl.  489,  holding  judgment  rendered 
upon  scire  facias  without  notice  to  defendant,  to  revive  judgment  entered  upon 
note  oontaining  warrant  of  attorney,  invalid;  Robb  v.  Anderson,  43  III.  App. 
576;  Rice  v.  Moore,  48  Kan.  592,  16  L.  R.  A.  199,  footnote,  p.  199.  30  Am.  St. 
Rep.  S18,  80  Pac.  10,  and  Owens  v.  Henry,  161  V.  S.  646,  40  L.  ed.  838,  16  Sup. 
Ct.  Rep.  693,  holding  revivor  of  judgment  by  scire  facias,  without  personal  serv- 
ice or  voluntary  appearance,  insutftcicnt  to  prevent  bar  of  statute  of  limitations 
in  favor  of  defendant  residing  in  another  state. 

Cited  in  notes  (37  L.R.A.(N.S.)  1164)  on  service  of  notice  in  proceedings  to 
revive  judgment;  (122  Am.  St  Rep.  112)  on  scire  facias. 

Distinguished  in  Lcman  v.  Cunuiogham,  12  Idaho,  142,  85  Pac.  212,  holding 
that  revivor  of  judgment  where  personal  service  was  mada  upon  defendant,  and 
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he  Appeared  by  attorney,  preventa  atatate  of  linutationa  from  running  in  favor 
of  defendant  in  another  atate  where  he  reaidea;  DftTia     Davia.  98  C.  C  A.  404, 
174  FM.  791,  bedding  that  nonresideiMe  at  time  of  rerlTal  of  jvdgment  cannot 
be  set  up  by  denmrrer,  where  it  doea  not  appear  upon  the  faoe     the  record. 
Talldltr  of  JndvaKsint  wltbMt  jvenMnal  aewlce. 

Cited  in  Kirk  v.  United  States,  124  Fed.  340,  enjoining  execution  on  forfeited 
recognizance  where  scire  facias  not  personally  served  on  nonresidoit  complain- 
ant. 

Umltmtbm  of  Mtlou. 

Cited  in  note  (5  Eng.  Rul.  Cas.  944}  on  law  governing  remedies. 

13  L.  R.  A.  567,  BCHLET  T.  COIXIS,  47  Fed.  250. 
Wills )  electlOD. 

Cited  in  Farmington  Sav.  Bonk  v.  Curran,  72  Conn.  348,  44  Atl.  473,  holding 
person  taking  beneficial  interest  under  will,  thereby  confirms  and  ratifies  every 
other  part  of  will;  Colvert  v.  Wood,  93  Tenn.  463,  26  S.  W.  963,  holding  where 
teatator  included  partnership  prt^>erty  in  will,  persons  interested  both  as  dev- 
isees and  partners  Meeting  to  claim  partnership  property,  tiieret^  set  free 
share  of  teatator  in  partnership  property  in  favor  of  other  devisees;  Young  v. 
Biehl,  166  Ind.  361,  77  N.  E.  406,  holding  that  devisee  accepting  provisions  of 
will  favorable  to  him  cannot  set  up  claims  inconsistent  with  other  provisions 
of  the  will;  Sparks  v.  Dorrell,  ISl  Mo.  App.  186,  131  S.  W.  761,  holding  that 
he  who  accepts  benefit  under  will  must  adoQ^  all  its  contents  and  conform  to  all 
its  provisions. 

Cited  in  footnote  to  Tripp  t.  Nobles^  07  LJLA.  449,  which  holds  widow 
offering  for  probate  and  undertaking  to  carry  out  as  administratrix  with  the 
will  annazed  husband's  will  devising  her  own  land  to  her  for  life  witli  remainder 
over  and  an  additional  sum  of  money  estopped  to  assert  her  abs<dut«  title  to  the 
Und. 

Cited  in  note  (10  Eng.  RuL  Cas.  326)  on  necessi^  of  devisee  who  accepta 
devise  relinquishing  all  elaima  to  estate  devised  to  another. 

13  L.  R.  A.  560.  SCHULTZ  v.  BYEBS,  63  N.  J.  L.  442,  26  Axn.  St.  Rep.  43fi. 
22  AU.  614. 

Lateval  ■■jiporti  Uabilltr  for  dKmace  iron  excATatioas. 

Cited  in  Church  of  Holy  Communion  v.  Faterson  Extension  R.  Co.  63  N.  J. 
h.  474,  43  Atl.  696,  holding  notice  of  intended  excavation  may  be  requisite,  if 
building  upon  adjoining  property  is  to  be  endangered;  Bohrer  v.  Dienhart  Har- 
ness Co.  19  Ind.  App.  515,  49  N.  E.  296  (dissenting  opinion),  majority  holding 
party  making  excavation  not  bound  to  extraordinary  care  to  protect  sdjoiuing 
building,  when  owner  has  knowledge  of  intended  exoavation;  Gilderdeeve  v. 
Hammond,  109  Micb.  436.  33  L.  R.  A.  49,  67  K.  W.  519,  holding  excavation  in 
sandy  aoil  dose  to  divisi<m  line,  wiUiout  precautions  to  protect  neighbor's  soil, 
whereby  over  4  feet  of  latter  caves  in,  and  undomines  foundation  of  building, 
creates  liability  for  damage  to  both  soil  and  superstructure;  Church  of  the  Holy 
Communion  v.  Paterson  Elxtension  R.  Co.  68  N.  J.  L.  410,  S3  Atl.  1079,  by 
Collins,  J.,  dissenting,  who  holds  owner  of  building  cannot  recover  for  injuries 
thereto  by  excavation  on  adjoining  premises;  PuUan  v.  Stallman,  70  X.  J.  L.  12, 
56  Atl.  116,  denying  recovery  for  personal  injury  to  adjacent  owner  who,  with 
knowledge  that  lateral  support  for  his  land  has  been  removed,  goes  too  near  the 
edge  and  is  injured  by  the  ground  giving  way;  McGratb  v.  St.  Louis  &,  H.  Constr. 
Co.  215  Mo.  20P,  114  S.  \V.  611,  holdincr  that  the  falling  of  an  adioiniiu:  wall 
L.R.A.  Au.  Vol.  II.— 66. 
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into  excaTation  in  alley  i>  not  of  itielf  snlBcieDt  prof>f  of  negligenoe  to  justify  w- 
ooverj;  Manmng  New  Jeracy  Short  Line  R.  Co.  80  N.  J.  L.  350,  32  I^A. 
(N.S.)  1S7,  78  AtL  200,  holding  that  railroad  acquiring  land  by  condemnation 
ia  entitled  to  lateral  eupport  from  remaining  land  for  such  weight  as  operation 
of  road  renders  necessary,  Fohlman  v,  Chicago,  M.  &  St.  P.  R.  Co.  131  Iowa,  06, 
e  L.R.A.(N^)  149,  107  N.  W.  1026,  on  cstent  and  meaning  trf  term  "lateral  nip- 
port." 

Cited  In  footnotes  to  Clemens  t.  Speed,  19  LkR-A.  240,  which  denies  to  party- 
wall  owners  ledproeal  easement  from  support  of  buildings;  Davis  t.  Summer- 
field,  63  L.R.A.  492,  which  holds  lot-owner  liable  for  injury  to  adjoining  building 
due  to  n^ligent  excavation  on  his  own  lot  by  an  independent  contractor. 

Cited  in  notes  (33  Am.  St.  Rep.  470)  on  right  to  lateral  support;  (68  L.ILA. 
684)  on  liability  for  removal  of  lateral  or  subjacent  support  of  land  in  its  natunU 
condition;  (10  Eng.  Rul.  Cas.  163)  on  right  to  support  of  land  in  its  natural 
state  and  to  support  of  buildings  thereon. 

Distinguished  in  Hudson  County  v.  WoodcHff  Land  Impror.  Go.  74  N.  J.  L. 
357,  65  Ail.  844,  holding  that  one  conveying  land  for  a  road  to  be  built  accord- 
ing to  a  certain  plan,  burdens  his  adjoining  land  with  lateral  support  for  the 
road  built  according  to  the  terms  of  the  deed. 

Criticized  in  Larson  v.  Metropolitan  Street  R.  Co.  110  Mo.  243,  16  L.  R.  A. 
332,  footnote  p.  330,  33  Am.  St.  Rep.  439,  19  S.  W.  416,  holding  one  promising 
adjoining  owner  to  excavate  and  lay  up  wall  in  sections  liable  for  fall  of  build- 
ing due  to  digging  dangerous  trench  without  notice  after  laying  one  section. 

13  L.  R.  A.  674,  Ea  parte  VANCE,  90  Cal.  208,  27  Pac.  209. 
BzplrmtlOB  of  time  of  wHhavt  ImpriMMmeat. 

Cited  in  Miller  v.  Evans,  115  Icnm,  105,  66  h.  R.  A.  103,  91  Am.  St  Rep. 
143,  88  N.  W.  108,  hotding  judgment  not  satisfied  ezpiratimi  of  time  f6r  which 
defendant  sentenced,  without  imprisonment,  through  failure  of  sherlfT  to  execute 
mittimus;  Neal  v.  State,  104  Ga.  S17,  42  K  R.  A.  104.  69  Am.  St.  Rep.  175,  30 
6.  E.  858,  holding  suspension  of  smtence  by  order  of  court  until  after  expira- 
tion of  period  of  commitment,  does  not  preclude  defendant  being  committed 
subsequently  for  full  term;  Re  Collins,  8  Cal.  App.  370,  97  Pac.  188;  Ex  parte 
Eldridge,  3  Okla.  Crim.  Rep.  503,  27  L.R.A.(N.8.)  627,  130  Am.  St.  Rep.  967, 
106  Pac  980,  holding  that  expiration  of  time  wi^out  imprisonment  does  not 
affect  the  term  of  imprisonment  provided  by  the  sentence;  Re  MeCanley,  123 
33,  100  K.  W.  1031,  3  A.  ft  B.  Ann.  Cas.  414,  holding  that,  nfiien  prisonw  es- 
capes frmn  custody  and  la  recaptured,  the  time  be  is  at  liberty  ia  not  counted 
in  his  favor  as  part  of  his  term  of  imprisonment. 

Cited  in  footnote  to  Henderson  v.  James,  27  L.  R.  A.  290,  which  authoriaes 
completiiMi  of  original  sentence  of  escaped  convict  after  completion  of  subse- 
quent sentence  under  other  name  to  same  penitentiary. 

13  L.  R.  A.  576,  BULL  v.  BRAY,  89  CaL  286,  26  Pac.  873. 
FmhA)  «Bflei«Bfl7'  of  eTlteMce. 

Cited  in  Wolters  v.  Rossi,  126  Cal.  663,  60  Pac.  143,  holding  iasolvent't  tnws- 
fer  of  oertiflcate  of  deposit  to  wife,  without  consideration,  and  after  order  for 

his  examination  as  judgment  debtor,  raises  irresistible  inference  of  intent  to 
defraud;  First  Nat.  Bank  v.  Maxwell,  123  Cal.  372,  69  Am.  St.  Rep.  64,  65  Pac. 
980,  holding  intent  to  defraud  creditors  sufficient  to  avoid  ecHivejranoe,  although 
grantor  has  other  property  sufficient  to  satisfy  creditors;  Re  Benton,  131  Cal. 
475,  63  Pac.  776,  holding  to  support  judgment  rejecting  probate  of  will,  because 
of  fraud  and  undue  influmce,  such  ultimate  facte  must  appear  ctudusivelj  tram 
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I»X)tMLtive  facii  found  by  jury;  White  v.  Beaae,  145  Cal.  220,  78  Pao.  ft49,  holding 
deeds  valid  where  no  fraud  is  shown,  though  made  without  crauideiatioii. 
BSvct  »t  fcawtal«Mt  intent  npon  volnntwr  eonvw^TaaM. 

Cited  in  Bekins  v.  Dieterle,  S  Cal.  App.  694,  91  Pac.  173,  holding  that  wbegre 
fraudulent  intent  is  found,  a  voluntary  conveyance  Is  void  as  against  ereditors, 
r^ardlcBS  of  how  much  other  property  grantor  may  have. 

Cited  in  note  (90  Am.  St.  Rep.  SOS)  on  attacks  by  creditors  on  conveyances 
made  by  husbands  to  wives. 
Intent  aa  vacation  «f  fact. 

Cited  in  Winahaus  v.  Bootz,  92  Cal.  622,  28  Pac.  557 ;  Knox  v.  Moses,  104  Cal. 
505,  38  Pac.  318;  Cook  v.  Gockins,  117  Cal.  153,  48  Pac.  1025;  Emmons  v.  Barton, 
109  Csl.  671,  42  Pac.  303, — holding  that  to  avoid  voluntary  conveyance  as  to  cred- 
itors, a  fraudulent  intent  must  be  proved  as  a  question  of  fact;  Lau^erty  t. 
Laugherty,  104  Cal.  223,  37  Pac  889;  Stevens  v.  Meyers,  14  N.  D.  403,  104  N. 
W.  529, — holding  intent  to  be  question  of  fact  in  action  to  set  aside  convieyftnee 
aa  fraudulent;  Haaa  t.  Whittier,  97  Cal.  420,  32  Pac.  449;  Be  Mailer,  118  Oal 
•434,  50  Pac  660,— holding  that  question  of  intent  of  insolveAt  debtor  to  make 
fraudulent  preference  is  one  of  fact;  Threlkd  t.  Scott,  80  Cal.  353,  26  Pao.  870, 
holding  that  in  action  to  set  aside  voluntary  conveyance  as  fraudulent,  it  is 
necessary  to  allege  fraudulent  intent. 
Pladlnca  of  fact. 

Cited  in  Barry  v.  Beamer,  8  Cal.  App.  208,  06  Pac  878;  Southern  P.  R.  Co.  t. 
Whitaker,  lOO  CaL  274,  41  Pac  1083, — on  sulBcieni^  of  findings;  Jules  Lev;  ft 
Bro.  V.  A.  Mautz  ft  Ga  16  Cttl.  App.  669. 117  Pae.  969,  hoMlDg  tint  in  abaeuoe  of 
fltatement  of  case  findings  of  trial  court  are  conclusive,  and  if  conclusions  de- 
<hiced  therefrom  necessarily  follow,  judgment  must  be  upheld. 

13  L.  K.  A.  581,  LUKENS'S  APP£AU  143  Pa.  386,  24  Am.  St.  Sep.  667,  22 
Atl.  892. 

■aCMwanent  of  aatonapttal  oontgaef. 

Cited  in  He  Deroe,  113  Iowa.  16,  84  N.  W.  923.  and  Ifauk^  Estate,  19  Fa. 
Saptat.  Ct  841,  bedding  antemiptial  oontraet  will  be  sMtainad,  thon^  proriskm 
for  wile  disproportionate  to  husband^  means,  If  lepresuitatiTea  «f  husband 
establish  tliere  was  no  omoealment  of  any  material  faet;  Carr  t.  Laddand,  118 
Mo.  457,  20  8.  W.  624.  holding  antenuptial  contract,  if  unambiguous  and  unim- 
peached,  must  be  enforced  according  to  language  employed;  Re  Warner,  33 
Pittsb.  L.  J.  N.  S.  430,  refusing  tO'  sustain  antenuptial  contract  containing  no 
provision  for  wife,  thougbh  husband's  estate  fully  disdosed  at  time  of  execution; 
Detier  v.  Deller.  141  Wis.  262.  25  L.ILA.(N.S.)  766, 124  N.  W.  £78,  on  intention 
«f  parties  as  governing  construction  of  antenuptial  oontraet. 

Cited  in  note  (12  Sng.  BnL  Caa.  765)  MB  eonveynnee  in  fmnd  of  intended 
husband  or  wife. 
Oonal deration  for  aaveement. 

Cited  in  McGIynn  v.  Scott,  4  N.  D.  29,  58  If.  W.  460,  holding  surrender  of 
iaoagined  lien  on  personal  property,  when  none  exists  in  fact,  not  suilictent  con- 
•fderation  for  promissory  note;  Price  v.  First  Nat.  Bank,  62  Kan.  701,  64  Pae. 
4S0,  liolding  agreement  to  forbear  issue  of  exeenti<m  oa  extinguished  judgment 
«iai  ■uffieicnt  consideration  ftor  assignnooiit  of  life  Insuranoe  poll^  aa  collateral 
«eeuTify. 

Cited  in  footnote  to  Mutual  Reserve  Fund  Life  Asso.  v.  Hurst,  20  L.  R.  A. 
761,  which  holds  moral  obligation  sufficient  consideration  for  promise, 

Olted  in  notes  (84  I<.RJL  88)  on  perfotmuiee  of  existing  contract  obligation 
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M  eoDBidenttion  for  new  promise;  (6  Eng.  Rul.  Ch.  81)  on  what  may  eoaatitnte 
coDsideratioii  for  eoiitr»ct. 

Distinguished  in  Christie's  Estate,  36  P».  Super.  Ct  (08,  holding  note  baaed 
iqpon  good  cmiridaratiMi  where  given  by  husband  to  wife  upui  her  promise  to 
remain  and  resome  marital  relations  after  she  had  tor  good  cause  dedded  to 
leave  him. 

13  L  R.  A.  584,  TALBOTT  t.  FIDELITY  &  C.  CO.  74  Md.  636.  22  AtL  SOS. 
State  eontrol  of  forelv^  eorpoMtlou. 

Cited  in  notes  (67  L.  R.  A.  87)  on  taxation  of  corporate  franchises  in  the 
United  States;  (24  L.  R.  A.  305)  on  restrictions  on  business  of  foreign  insnr- 
ance  companies. 

Distinguished  in  Western  &  Southern  L.  Ins.  Co.  v.  Com.  133  Kj.  296,  117  8. 
W.  376,  bidding  that  foreign  insurance  eompany  cannot  be  taxed  at  a  higher  rate 
upon  its  business  within  the  state  than  is  a  local  company. 
Freammptlon  mm  to  loirfslatlve  Imtent. 

Cited  in  SUte  lr.  Central  Trust  Co.  106  Md.  272.  67  Atl.  267,  on  preaumption 
that  legislature  intends  what  it  says  in  clear  and  plain  terms. 

13  L.  R.  A.  687,  RICHMOND  v.  DUDLEY,  120  Ind.  112.  28  Am.  St.  Rep.  180» 
28  N.  E.  312. 

Followed  without  discuBsi<m  in  Plymouth  Sdiultheis,  135  Ind.  701,  35  N. 
E.  14. 

Cltr  ordlnMnom  pennilttUic  ex«reiae  ot  arltltimrr  dlBcrlnlaatlOH. 

Cited  in  Plymouth  t.  Sohultheis,  136  Ind.  342,  36  N.  E.  12,  holding  ordinance 
requiring  permit  to  conduct  tannery,  and  giving  board  of  health  power  to  deter- 
mine persons  entitled  to  permit,  and  location  and  diaracter  of  building,  void; 
State  T.  Tenant,  110  ^.  C.  613, 16  L.  R.  A.  424, 28  Am.  St.  Rep.  716*  14  S.  E.  387, 
holding  ordinance  requiring  permission  of  aldermen  to  erection  of  any  building, 
without  prescribing  general  rule  for  exercise  of  dtecretioiK  invalid;  Newbcra  v. 
McCsnn,  106  Tenn.  165,  60  L.  R.  A.  477,  68  S.  W.  114,  holding  void  ordinance 
requiring  consent  «f  mayor  for  owner  or  enipk>yee  (o  niter  saloon  on  Sunday  for 
any  purpose;  State  v.  Qerhardt,  146  lad.  480,  83  L.  R.  A.  327,  44  E.  468 
(dissentiog  opinion),  majority  holdiag  statute  attthoricing  eounly  oommisslonen 
to.  osnsider  "personal  fitness"  of  applkaat  in  granting  pmniaaioa  to  carry  on 
other  business  in  room  where  liquors  sold,  valid;  Montgomery  v.  West,  146  Ala. 
314,  0  LJLA.(NJ3.)  662.  123  Am.  St^  Rep.  33,  42  So.  1000,  13  A.  A  E.  Ann.  Caa 
651,  holding  invalid  an  ordinance  prohibiting  the  operatioD  of  steam  engines 
within  city  limits  without  the  consent  of  the  council;  EUchart  v.  Murray,  165 
Ind.  305,  1  L.R.A.fN.S.)  043,  112  Am.  St.  Rep.  228,  75  N.  E.  5S3,  0  A.  E.  Aon. 
Cas.  748,  holding  invalid  ordinance  prohibiting  the  running  of  street  cars  without 
"fender,  to  be  approved  by  the  council  or  street  committee;"  Ensley  v.  State,  172 
Ind.  209,  68  N.  E.  62.  holding  invalid  ordinance  for  .gn^iting  pf  liquor  licenses, 
which  conferred  upon  common  council  power  to  determine  fitness  of  applicants: 
Bear  v.  Cedar  Bapids.  147  Iowa,  351,  27  L.K.A.(N.S.)  1166.  126  N.  W.  324,  hold- 
ing invalid  ordinance  granting  board  of  health  power  to  grant  or  withhold  license 
to  milk  dealers;  Com.  v.  Maletsky,  203  Mass.  248,  24  L.R.A.(N.S.)  1174,  89  K. 
E.  246,  holding  invalid  an  ordinance  forbidding  the  use  of  any  building  for  pick- 
ing, sorting  or  storing  rags,  without  permit  from  chief  of  fire-department;  Rich- 
mond V.  Model  Steam  Laundry,  111  Va.  761,  68  8.  E.  832,  holding  that  test  of 
validity  of  ordinance  is  not  what  has  been  done,  but  what  may  be  done  under  It. 

Cited  In  footnote  to  Crowl^  v.  Ellsworth,  68  L.R.A.  378,  which  su^ins  ordi- 
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nance  prohibiting  BtongB  of  explosive  oib  in  lugs  qiULntitka  within  corporate 
limita  though  it  has  effect  of  putting  an  end  to  a  husineas  and  rendering  value- 
less atructures  used  in  connection  therewith. 

Citod  in  notes  (39  L.  fi.  A.  642)  on  municipal  power  over  nuisances  relating 
to  trade  or  business;  (38  L.  R.  A.  308)  on  municipal  power  over  nuisances  alTect- 
ing  aafety*  health,  and  personal  comfort;  (I  L.R.A.(N.S.)  940)  on  validity  of 
ordinance  vesting  in  officer's  discretion  as  to  subject-matter;  (108  Am.  St.  Rep. 
368)  an  power  of  city  to  regulate  or  prevent  keeping  of  explosives  in  city  limits: 
(123  Am.  St.  Rep.  44)  on  test  of  validity  of  munieiiwl  ordinance  aa  denying  equal 
pTOteetion  ttf  tiie  lam. 

Distinguished  In  Wilkes-Barre  r.  Garabed,  11  Pa.  Super.  Ct.  371,  holding  city 
ordinance  authorizing  mayor  to  refuse  permit  to  Salvation  Army  to  bold  meetings 
in  streets,  valid. 

Cltr  ordliiKBCCB  crcmtluB  monopoly.  ^ 

Cited  in  Re  Lowe,  64  Kan.  765,  27  U  R.  A.  648.  39  Pao.  710.  holding  city 
ordinaaoe  restrieting  scavenger  businesa  to  two  per8<mB  to  be  selected  by  mayor, 
invalid;  St.  LouU  v.  Russell.  116  Mo.  257,  20  L.  R.  A.  728,  22  S.  W.  470.  hold- 
ing city  ordinance  requiring  oonaoit  of  one  half  of  owners  in  blodc  to  erection 
of  livery  stable,  invalid. 

13  L.  R.  A.  690,  FARIST  STEEL  CO.  v.  BRIDGEPORT,  60  Conn.  278.  22  Atl.  661. 
TsklnB  private  property  for  pnblie  uc. 

Cited  in  Keifer  v.  Bridgeport,  68  Conn.  407,  36  Atl.  801.  holding  noncompliance 
with  jnriadictional  requirementa  of  charter  in  laying  out  of  hi^way  prevents 
city  acquiring  Interest  in  land,  and  owner,  without  appeal,  may  pntve  irr^larl- 
tiea  in  aetifm  of  l^eapaass  ,  Parker  v.  Com.  178  Uase.  206,  SO  K.  E>  634»  ^uesticm- 
ing  whether  statute  limiting  height  of  building  in  epecifled  locality,  without 
providing  compensation  to  owners,  would  be  constitutional. 

Cited  in  notes  (34  L.R.A.(N.S.)  424)  on  right  to  obstruct  wbarf  rights  in 
navigable  waters  for  public  purposes,  without  compensation;  (34  L.tl.A.(N.S.) 
998,  999)  on  exercise  of  police  power  for  esttietio  purpose;  (22  UICA.. ( K.S. )  26, 
52,  63,  89,  153)  on  judicial  power  over  eminent  domain;  (88  Am.  St.  Rep.  929^ 
934,  938)  on  existence  of  public  nae  as  question  for  courts;  (102  Am.  St.  Rep. 
838)  on  uses  for  which  power  of  eminent  dqpiain  cuinot  be  exercised. 

Distinguished  in  Henderson  v.  LexlAgtoii^^  132  Ey.  407.  22  L.R.A.(N.8.)  S6, 
111  S.  W.  318.  holding  that  the  motive  of  the  connell  in  eloeiiq[  a  street  will 
not  be  enquired  into  where  the  record  shows  that  It  was  for  tha  poblte  good  and 
there  is  no  evidence  of  any  improper  motive. 
Title  to  tld«  luda. 

Cited  in  Shively  v.  Bowlby.  152  U.  S.  20.  38  L.  ed.  339,  14  Sup.  Ct.  Rep.  648, 
holding  title  to  tract  of  land  hounded  by  navigable  river,  derived  from  United 
States,  extends  only  to  high-water  mark. 

Cited  in  notes  (40  L.R.A  696)  on  right  of  owner  of  u^aad  to  aoosss  to  n«rt- 
gable  water;  (29  Eng.  Rul.  Caa.  186.  187)  on  ownership  of  riparian  owner  to 
thread  of  stream. 

13  L.  B.  A.  686,  WARDWBLL  v.  CHICAGO,  M.  &  ST.  P.  R.*  CO.  46  Minn.  614, 

24  Am.  St.  Rep.  246,  49  N.  W.  206. 
Rallromlaf  election  of  pnaaenKer  for  refnwl  to  pny  fare. 

ated  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Orndorff,  55  Ohio  St.  596,  38  L.  R.  A. 
142,  60  Am.  St  Rep.  716,  46  H.  E.  447,  and  Braun  v.  Northern  P.  R.  Co.  79  Minn. 
408.  49  LJi.A.  320.  79  Am.  St.  Rep.  497,  82  N.  W.  676.— holding  return  of  unused 
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valoe  of  ticket  necessary  to  r^t  to  eject  paaeenger  for  TeftniU  to  pay  fare  for 
child. 

13  L.  R.  A.  598,  ALSUP  v.  BANKS,  68  MiM.  684,  24  Am.  St.  Bep.  294,  9  So.  895. 
Term t nation  of  eontrneta. 

Cited  in  Cox  v.  Martin,  75  Miu.  240,  36  L.  R.  A.  803,  86  Am.  St.  Rt^.  604,  21 
So.  611,  holding  mortgage  upon  future  cropa,  in  oonsideration  of  advanoea  for 
auppliea  to  be  made  thereafter,  not  terminated  by  death  of  mortgagor  before  aup- 
pliea  wholly  furnished,  or  all  crops  planted. 

Cited  in  note  (12  Eng.  Rut.  Caa.  63)  on  liability  of  executor  or  administrator 
for  rent 

Slffect  of  relettlBB  abandoned  premleea. 

Cited  in  Oldewurtel  v.  Wie&enfeld,  97  Md.  176,  54  Atl.  069,  holding  tenant  liable 
for  rent  of  abandoned  premises  relet  by  landlord;  Oldewurtel  t.  Wieaenfeld,  97 
lid.  176,  54  Atl.  969;  Higgins  y.  Street.  19  Okla.  49,  IS  L.RJL(N.S.)  406,  02  P»c. 
163,  14  A.  ft  E.  Ann.  Cas.  1086, — ^holding  that  tenant  wnmgfully  abandoning 
leased  premises  is  not  released  from  liability  under  the  tease  though  lessor  sublets 
the  premises  and  credits  lessee  with  rents  received;  Stein  v.  Hyman-Lewis  Co.  95 
Hiss.  290,  48  So.  225,  holding  that  absolute  and  unqualified  taking  of  possession  of 
premises  by  landlord  shows  acceptance  of  surrender,  unless  landlord  expresaes 
purpose  to  hold  tenant  for  rent. 

Cited  in  footnote  to  Gra^  v.  Kaufman  Dairy  ft  loe  Cream  Co.  49  L.  R.  A.  680, 
which  denies  right  to  recover  rent  of  landlord  reletting  after  tenant's  abandon- 
raent.  notwithstanding  unanswered  letter  that  premises  will  be  leased  at  tenant's 
risk. 

Cited  in  notes  (51  L.  ed.  U.  S.  224)  on  landlord's  duty  to  relet  on  defaulting 
tenant's  account;  <13  L.RJL(N'.S.}  400)  on  remedy  of  landlord  upon  abandon- 
ment of  premises;  (114  Am.  St.  Rep.  720,  722)  on  right  of  landlord  on  abandon- 
ment of  premises  by  tenant. 

13  L.  B.  A.  600,  STRICKER  v.  LEATHERS,  08  Miss.  803.  9  So.  821. 
Pulttve  damag—  acalnvt  eomaaon  carrier. 

Cited  in  Harlan  v.  Wabash  R.  Co.  117  Mo.  App.  641,  94  S.  W.  737.  holding  pun- 
itive damages  recoverable  from  oaqrier  for  wilfully  and  intentionally  carrying 
a  paasenger  past  hia  point  of  deatination;  Webb  v.  Atlantic  Coast  Line  B.  Go. 
76  a  0. 199,  9  L.R.A.(N.&)  1220,  66a£.9fi4,llA.ftS.  Ann.  Cas.  834,  holding 
punitive  damages  reetmrable  from  oarriar  for  wilfnl  failure  to  deliver  bag^ge 
at  destination  with  reasonable  despatch. 

13  L.  R.  A.  601,  SUPREME  ASSEMBLY  R.  SOC.  OF  G.  7.  v.  CAMPBELL.  17 

R.  I.  402,  22  Atl.  307. 
■VtMMtT  •<  agreemeata  «t  aettleweat. 

Cited  in  Nicholson  v.  Acme  Cement  I^aster  Co.  145  Mo.  App.  633,  122  S.  W. 
773,  holding  party  bound  by  an  agreement  pursuant  to  which  the  other  party 
thereto  had  acted  to  his  detriment;  Bumes  v.  Burnes,  70  C.  C.  A.  377,  137  Fed. 
801,  on  binding  effect  of  family  settlements  of  conflicting  claims;  Martin  v. 
Martin,  98  Ark.  104,  136  S.  W.  348,  holding  that  family  settlements  wilt  not  be 
disturbed  by  court  unless  strong  reasons  exist. 

Distinguished  in  Nichols  v.  Xichola,  79  Conn.  656,  66  Atl.  161,  holding  "family 
agreement"  not  binding  where  it  deprived  a  member,  who  was  non  compoa  mentis, 
of  his  fair  share  of  the  property. 
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13  L.  R.  A.  605,  SWIM  v.  WILSON,  90  Gal.  126,  25  Am.  St  TUp.  MO,  87  Pm.  33- 
C«nveraloiit  liability  of  iiartlcs  actlnc  In  sood  taitfe. 

Cited  in  Shafer  t.  Lacy,  121  Cal.  S79,«^4  Pac.  72,  holding  pledge  of  personal 
property  by  bailee  for  safe  keeping,  confers  no  title  on  innocent  pledgee,  although 
pledgeor  represented  property  to  be  Ms  own;  FarmerB*  Bank  t.  Diebold  Saf6  ft 
Lock  Co.  66  Ohio  St.  377,  58  L.  R.  A.  624.  00  Am.  St.  Rep.  586,  64  N.  B.  SIS^ 
holding  pledgee  of  stock,  standing  in  name  of  pledgeor,  obta^  no  title  as  againit 
prior  pledgee,  from  whose  possession  it  was  wrongfully  taken  by  pledgeor ;  John- 
son V.  Martin,  87  Minn.  375,  59  L.  R.  A.  735,  footnote  p.  733,  94  Am.  St  Rep. 
706,  92  >T.  W.  221,  holding  owner  of  wheat  wrongfully  diverted  from  destination, 
and  sold  by  innocent  factor  under  forged  bill  of  lading,  entitled  to  recorer  valne 
from  factor;  Craig  v.  Hesperia  Land  A  W.  Co.  113  Cal.  13,  3S  L.  R.  A.  308,  54 
Am.  St.  Rep;  316,  46  Pac.  10,  holding  purchaser  of  stodc  takes  subject  to  lien  ol 
corporation  for  payment  of  deliquent  assessment;  Bassett  t.  Perkins,  65  Misc. 
110,  119  X.  Y.  Supp.  364,  holding  broker,  seltii^  stock  without  disclosing  his 
principal,  liable  to  purchaser  for  forged  endorsement  thereon. 

Cited  in  footnotes  to  Doty  t.  First  Nat  Bank,  17  L.R^.  259,  which  holds  right 
of  transferee  of  national  bank  stock  under  unrecorded  transfer  superior  to  subse- 
quent attachment;  Qreer  v.  Kewland,  70  L.R.A.  554,  which  holds  commission  mer- 
chant receiving  mortgaged  cattle  sent  to  him  for  sale  without  mortgagee's  knowl- 
edge and  in  violation  of  terms  of  mortg^e  and  selling  them  and  paying  prooeeds 
less  oaanmission  to  cMuignor  without  notice  of  mortgage  not  liable  to  mortgagee 
on  implied  contract;  The  Jennie  Clarkson  Home  for  Children  v.  Uissouri,  K.  ft  T. 
K.  Co.  1 0  XhBjL  787,  which  holds  corporation  canceling  r^girtmtion  of  hoods  and 
making  them  payable  to  bearer  contrary  to  agreement  liable  to  owner  for  their 
value,  although  transfer  agent  was  deceived  lij  foiseriea  of  owner's  agent  while 
acting  outside  scope  of  authority. 

Cited  in  notes  (50  LJLA.  666)  on  liability  of  servant  or  agent  for  conversion, 
trespassi  or  other  positive  act  of  wrongdoing  against  third  persons  under  ordera 
of  employer;  <2  L.R.A.(N.S.)  660}  on  liability  of  agent  toward  principal  and 
third  person  respectively  for  money  or  proper^  received  in  course  of  agency; 
(108  Am.  St.  Rep.  082)  on  title  acquired  by  bona  fide  purchaser  of  stolen  prop- 
latfi  (131  Am.  St.  Rep.  500)  on  law  of  auction  sales. 

Distinguished  in  Walker  v.  First  Nat.  Bjnk,  43  Or.  105,  72  Pae.  635,  denying 
liability  for  conversion  of  wheat  of  bank  collecting  drait  on  purchaser  of  flour 
made  therefrom;  National  Safe  Deposit  Sav.  ft  Trust  Co.  v.  Hibbs,  32  App.  D. 
C.  478,  holding  bona  fide  purchaser  and  also  broker  who  makes  the  sate,  protected 
where  stocks  endorsed  in  blank  are  fraudulently  sold  by  employee  of  trust  eam- 
paay  holding  the  bonds  for  a  speeiflo  purpose. 

13  L.  R.  A.  607,  STATE  v.  BUSH,  47  Kan.  201.  27  Pae.  834. 
■le«Uaiu|  rlskt  ot  revlstnitlon. 

Cited  in  footnote  to  Barret  v.  Taylor,  36  L.  R.  A.  120,  upholding  right  to  have 
name  registered  as  voter  of  unnaturalized  minor  who  becomes  quidifled  voter  be- 
fore revision  of  registry, 
lateat  In  ■tetatory  crime*. 

Cited  in  State  v.  Fierce,  52  Kan.  527,  35  Pac.  19,  holding  county  etmunissioners 
may  be  guilty  of  misdemeanor  in  office,  in  issuing  mrrant  for  purchase  of  bridge, 
contrary  to  statute,  though  acting  upon  advice  of  counsel;  Williams  v.  People, 
26  Colo.  276,  57  Pac  701,  holding  information  for  perjury  alleging  that  defendant 
did  "feloniously"  testify,  etc.,  sufficiontly  charges  that  false  testimony  was  wil- 
fully given;  State  v.  McDaniel,  45  La.  Ann.  688,  12  So.  751,  holding  use  of  word 
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"fcloniouely"  equivalent  to  word  "wilfully"  in  charging  aaaault  with  intent  to 
kill;  Biae  t.  United  BUtes,  74  C.  C.  A.  1.  144  Fed.  370,  7  A.  &  E.  Ann.  Cas. 
165,  holding  that  "unlawfully"  and  "feloniously"  imply  a  criminal  intent;  State 
V.  Fordham,  13  N.  D.  600,  101  N.  W.  888,  holding  intent  to  iteal  BufllcienUy  al- 
leged by  all^ation  of  "wrongful"  taking. 
Interpretation  of  stntntea. 

Cited  in  State  y.  Kennedy,  82  Kan.  386,  108  Pac.  837.  on  criminal  statute  being 
interpreted  with  reference  to  the  mischief  it  was  intended  to  remedy. 

13  L.  R.  A.  611,  HABERMAN  v.  BAKER.  128  N.  Y.  253,  28  N.  E.  370. 
Spc«ine  performuee  of  eontnieta  to  pwehaae  rem  eatstc. 

Cited  in  Forsyth  v.  Leslie,  74  App.  Div.  521,  77  N.  Y.  Supp.  826,  decreeing 
specific  performance  notwithstanding  incompleteness  of  descriptions  of  proper^ 
as  to  facta  ascertainable,  and  defects  in  title  apparently  cured  by  statute  or 
limitations;  Holly  v.  Hirsch,  135  N.  Y.  698,  32  H.  E.  700,  holding  doubt  as  to 
validity  of  conveyance  in  chain  of  title,  involving  question  of  law  merely,  which 
is  settled  by  former  decision,  not  ground  iot  refusing  specific  performanos; 
Herges  v,  Rhiglet,  24  Misc.  318,  53  N.  Y.  Supp.  674,  refusing  to  relieve  purduaer 
at  judicial  sale  from  perfonnanoe,  because  of  eneroaehment  of  building  upm  ad- 
joining premises  few  inches,  vdiere  titie  by  adverse  possession  substantially  oom- 
plete;  Batuneister  v.  Demuth,  84  App.  Div.  399,  82  N.  Y.  Supp.  831,  holding 
courts  not  as  liberal  in  relieving  purchaser  under  private  oontraet  on  aeooont  trf 
teehoical  defects  in  title,  as  at  judicial  sale, 

DeeA>|  eonatnetlon  of  eoATeymaoe  deaerlUnv  land  am  bonnilcd  %t  iiftveet 
or  other  w»r> 

Cited  in  Hennessy  v.  Mnrdodc,  137  K.  Y.  322,  83  N.  E.  330.  holding  under  deeds 
to  lots  described  as  bounded  on  alley,  grantees  take  to  center  of  alley,  subjeet  to 
right  of  passage  in  common;  Mangam  v.  Sing  Sing,  II  App.  Div.  214,  42  N.  T. 
Supp.  950,  holding  under  conveyance  describing  land  as  bounded  on  highway, 
grantee  entitled  to  one  half  of  road  npon  abandonment  of  highway  for  six  years; 
Mitchell  V.  Einstein,  42  Misc.  363,  86  N.  Y.  Supp.  769,  holding  conveyance  of 
land  bounded  by  road  passes  grantor's  title  to  center;  Gere  v.  McChesney,  84  App. 
Div.  40,  82  N.  Y.  Supp.  IBI,  holding  state's  conveyance  bounding  land  upon 
street  passes  Utle  to  center;  bidia  '^harf  Brewing  Co.  t.  Brooklyn  Wharf  A 
Warehouse  Co.  59  App.  Div.  92,  69  N.  Y.  Bupp.  274,  holding  eonveyanoe  of  all  lots 
"lying  on  easterly  side"  of  wharf  named,  does  not  include  wharf;  Watson  v. 
New  York,  67  App.  Div.  679,  73  N.  Y.  Supp.  1027,  holding  presumption  that  oon- 
veyance  describing  land  as  bounded  by  streets  conveys  fee  to  center  of  street, 
rebutted  by  subsequent  deed  of  streets  to  town;  Graham  v.  Stem,  168  N.  Y.  621, 
85  Am.  St.  Rep.  694,  61  N.  E.  891,  Affirming  61  App.  Div.  408,  64  N.  Y.  Supp. 
728,  holding  presumption  that  conv^anee  of  land  as  bounded  by  street  carries 
fee  to  center  of  street  does  not  obtain  when  conveyance  is  by  municipal  corpora- 
tion ;  Paige  V.  Schenectady  R.  Co.  38  Misc.  388,  77  X.  T.  Supp.  880,  holding  pre- 
sumption that  grant  bounding  on  highway  carries  fee  to  center  does  not  prevail 
where  fee  vested  in  public;  Johnson  v.  Grenell,  188  N.  Y.  410,  13  L.RA.(N.S.) 
554,  81  N.  E.  161,  affirming  112  App.  Div.  620,  98  N.  Y.  Supp.  629,  holding  that 
conveyance  of  a  lot  abutting  upon  a  boulevard  along  the  waterfront  inctudea  the 
fee  to  the  boulevard  and  water  rights  beloi^ing  thereto;  GifTord  v.  Hort<m,  94 
Wash.  603,  103  Pac  988,  holding  that,  where  a  plat  dedicates  a  street  along  a 
lake  shore  to  its  highwater  mark,  a  purchaser  of  abutting  lots  acquires  the  fee 
to  the  entire  street;  Inter  City  Realty  Co.  v.  Newman,  128  App.  Div.  199,  112  N. 
Y.  Supp.  481,  holding  that  fee  to  unused  and  unopened  street  passed  1^  descrip- 
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tioD  d  lota  with  reference  to  map  which  ehowed  the  street  u  included,  tiiough 
lots  were  ai»o  deeeribed  as  boonded  hj  such  street;  Kidder  v.  Child*,  ISO  App. 
Dir.  203,  114  K.  T.  Supp.  561  (dissenting  opinion),  on  conveyance  of  land  as  in- 
cluding fee  to  centre  of  adjoining  highway;  Mott  v.  Eno,  97  App.  Div.  610,  flO 
N.  Y.  Supp.  608,  on  presumption  as  to  ownership  of  fee  in  road;  Willetts  v.  Wbit- 
son.  69  Misc.  232,  126  K.  Y.  Supp.  135,  holding  that  deed  bounding  property  on 
creeic  runs  to  middle  of  creek. 

Cited  in  footnote  to  Crocker  v.  Cotting,  33  L.  R.  A.  245,  whldi  holds  no  part 
of  passageway  included  in  grant  of  land  "bounded  by"  such  passageway. 

Cited  in  notes  (24  L.R.A.(N.S.)  642)  on  effect  of  bounding  grant  on  private 
way  to  carry  title  thereto;  (30  Am.  St.  Bep.  803)  on  highways  or  streets  as 
boundaries. 

Disapproved  in  Gould  v.  Wagner,  196  Mass.  276,  82  N.  E.  10,  holding  that 
conveyance  of  land  conveys  title  to  fee  to  centre  of  private  way  wholly  in  gran- 
tor's land,  though  be  own  no  land  on  the  other  side  of  the  way;  Hamlin  T.  At^. 
Gen.  105  Mass.  312,  81      E.  276,  on  same  point 
VaU ditr      coBTeraveea  fcr  trutecB* 

Cited  in  McLean  v.  Ladd,  66  Hun,  347,  21  N.  Y.  Supp.  196,  holding  executor 
without  power  to  mortgage,  ntay  yet  make  valid  mortgage  of  property  coming 
into  his  hands  in  contravention  of  trust;  Salmon  v.  Salmon,  24  Miec.  417,  S3 
N.  T.  Snpp.  648,  holding  executors,  without  power  to  sell,  may  yet  sell  and  eonvcgr 
real  estate  not  acquired  from  testator,  but  properly  coming  into  their  hands  under 
execution  of  trust;  Re  Bolton,  20  Hisc.  536^  46  N.  Y.  Supp.  908,  holding  surro- 
gate's court  cannot  convert  personal  estate  of  ward  into  real  estate,  by  authorizing 
guardian  to  purchase  home  for  ward ;  Re  Bolton,  2  Gibbons,  Sur.  Bep.  224,  holding 
that  surrogate's  court  has  no  power  to  authorize  guardian  to  nse  personal  prop* 
erty  in  purchase  of  home  for  ward;  Hino  t.  Hine,  118  App.  Div.  687,  103  N.  Y. 
Supp.  535,  holding  that  where  executors  purchase  at  mortgage  foreclosure  brought 
by  testator,  they  hold  the  land  in  trust  for  the  estate  as  personalty;  Werner  v. 
Wheeler,  142  App.  Div.  S62,  127  N.  Y.  Supp.  168,  to  the  point  that  where  attorney 
of  record  bid*  in  property  sold  at  foreclosure  sale,  deed  taken  would  lie  substitute 
for  security  of  mortgage. 

Cited  in  notes  (78  Am.  St.  Rep.  178)  on  common-law  powers  of  executor;  (136 
Am.  St.  Rep.  800)  on  who  may  not  purchase  at  judicial,  execution,  or  other  com- 
ptilsory  sales  because  so  doing  may  conflict  with  their  duties. 
Judicial  MiM. 

Cited  in  Heim  v.  Schwoerer,  51  Misc.  99,  99  N.  Y.  Supp.  653,  holding  that 
oourt  will  favor  purchaser  at  judicial  sale  to  a  greater  extent  than  it  will  a  pur- 
chaser dealing  direct  with  the  parties. 

Cited  in  note  (136  Am.  St.  Rep.  922)  as  to  whether,  when,  and  how  a  pnr- 
ehaser  at  a  judicial  sale  may  object  to  title. 

13  L.  R.  A.  614,  BRESSLER  v.  WAYNE  COUNTY,  32  Neb.  834,  40  N.  W.  787. 
Taxation  of  Mtlonal  bank  akara*. 

Cited  in  Duttcm  v.  Citizens'  Nat.  Bank,  S3  Kan.  460,  36  Pac.  719;  First  Nat. 
Bank  v.  Turner,  154  Ind.  464,  57  N.  E.  110,  holding  owner  of  international  bank 
stock  not  entitled  to  deduct  bona  fide  indebtedness  from  value  of  shares;  Com- 
mercial Nat.  Bank  v.  Chambers,  21  Utah,  344,  56  L.  R.  A.  351,  61  Pac.  560,  hold- 
ing national  bank  not  entitled,  in  assessment  of  stock  for  taxation,  to  credit  for 
value  of  real  estate  situated  in  another  state,  and  tat  debts  of  nonresident  share* 
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holders;  Johnson  County  v.  Johnson,  173  Intl.  93,  89  N.  E.  590,  holdisg  that 
different  claasea  of  pr(^rtf  may  be  differently  clasaifled  ior  taxation. 
Cited  in  note  (46  L.  R.  A.  793)  on  state  taxation  of  national  banks. 

Cited  in  Merica  t.  Burget,  36  lud.  App.  461,  75  N.  B.  1083,  oft  definition  of 
"banking." 

13  L.  R.  A.  619,  SPAULDIMG  t.  HARVEY,  120  Ind.  106,  28  Am.  St.  Bap.  176. 

28  N.  E.  323. 
Rl«ht  ot  aabvosatlm. 

Cited  in  Fowler  v.  Maus,  141  Ind.  65,  40  N.  E.  56,  subrogating  pnrebaaer 
paying  mortgage  and  judgment  liens  to  protect  title,  to  rights  under  mortgage 
executed  by  grantor  to  protect  former  owner  against  said  lieos,  as  against  wife 
claiming  dower;  Davis  v.  Schlemmer,  ISO  Ind.  478,  50  N.  K.  373,  holding  replevin 
bail  for  stay  of  execution  at  request  of  third  party  entitled  to  subrogation  upon 
being  required  to  pay  judgment;  Warford  v.  Hankins,  150  Ind.  496,  50  N.  E.  468, 
holding  party  advancing  money  to  take  up  note  for  parcbase  money  of  real  eatate, 
under  agreement  that  note  should  be  transferred  uncanceled  aa  seeuiily,  entitled 
to  enforce  lien ,  reserved  in  deed,  as  against  eubsquent  mortgagee  without  notice 
that  note  was  unpaid;  White  River  School  Twp.  v.  Dorr^»  26  Ind.  App.  530, 
69  N.  E.  607,  holding  party  advancing  money  to  school  district  to  pay  contractor 
for  schoolhouae,  entitled  to  be  subrogated  to  rights  of  contractor;  Gooch.  t. 
Botts,  110  Mo.  424,  20  S.  W.  192,  holding  party  in  possession  of  real  estate  under 
decree  of  court,  afterwards  reversed  on  appeal,  entitled  to  subrogation  as  to  ex- 
isting encumbrances  paid  to  protect  title,  before'  reversal;  FuUerton  v.  Bailey,  17 
Utah,  08,  53  Pae.  1020,  holding  claimant  against  estate  of  decedent,  accepting 
mortgaged  real  estate  in  payment,  and  paying  mortgage  to  protect  titl^  entitled 
to  aabrogaticoi  against  daim  subsequently  filed  against  estate;  Albert!  v.  Mooie, 
20  Okla.  80,  14  L.R.A.<N.8.)  1042,  93  Pac  543,  holding  lAAdowner,  who  is  com- 
pelled to  pay  subcontractor  entitled  to  be  subrc^ted  to  the  tatter's  rights  against 
the  main  contractor;  Goffinberry  v.  McClellan,  164  Ind.  135,  73  N.  E.  07,  on  sura- 
ty's  right  of  subrogation  as  not  being  founded  upon  contract  but  upon  principle 


Cited  in  footnote  to  Faires  v.  Cockrill,  28  L.  R.  A.  528,  whiofa  denies  right  to 
contribution  or  subnotion  between  co-obligors  on  written  contract. 

Cited  in  notes  (68  Ij.R.A.  614)  on  extiiiction  of  judgments  against  principals 
by  sureties'  payment;  (00  Am.  8t.  Rep.  478,  48i,  521)  on  right  of  subrogation; 
<44  Am.  St,  Bep.  731)  on  subrogation  of  insurer. 

Distinguished  in  Heiney  v.  Lontz,  147  Ind.  423,  46  N.  E.  665,  holding  third 
party  advancing  money  to  pay  mortgage,  upon  mere  promise  of  repayment  hy 
mortgagor,  without  agreement  for  subrogation,  not  entitled  theretOi. 

13  L.  R.  A'.  621,  COLLAR  v.  COLLAR,  86  Mich.  507,  49  N.  W.  65K 
Trnat»|  enforcemeat. 

Cited  in  Tanner  v.  Page,  106  Mioh.  100,  63  N.  W.  993,  holding  person  receiving 
money  in  trust  for  another  liable  to  action  for  money  had  and  received,  if  he 
fails  to  pay  it  over;  Church  v.  Anti-Kalgomine  Co.  118  Mich.  240,  76  N.  W.  383, 
holtling  fiduciary  relation  not  shown  by  bill  alleging  destruction  of  properly  and 
profits,  whioh  defendant  had  undertaken  to  protect,  but  not  claiming  defendant 
has  profits,  money,  or  property  in  its  hands  belonging  to  plaintiff;  Lasley  v.  De- 
luio,  139  Mich.  607.  102  K.  W.  1063,  holding  that  an  accounting  may  be  had  of 
proceeds  of  sale  though  such  sale  was  made  pursuant  to  parol  agreemmt;  Logan 
V.  Brown,  20  Okla.  348,  20  L.R.A.(N.8.)  307,  06  Pae.  441,  boldli«  that  action 
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will  lie  to  recover  proceeds  of  sale  of  lands  by  <Hie  in  whom  title  was  pla'^ed 
under  verbal  promise  to  pay  over  proceeds;  Valley  City  Desk  Co.  v.  Travelers' 
Ins.  Co.  143  Mich.  513, 106  N.  W.  1125,  holdlog  void  a  parol  trust  by  which  vendee 
of  purchaser  at  foreclosure  sale  was  to  deed  a  portion  of  the  land  to  a  railroad 
and  hold  the  prooeeds  in  trust  for  landowner;  Mitchell  v.  Bilderback,  159  Mich. 
490,  124  N.  W.  567*  holding  that  «oforcible  parol  trust  cannot  be  created  in  fund 
not  in  ntistenee. 

Cited  in  note  (20  LJLA.(N.8.}  209)  od  parol  agreement  to  take  title  to  realty, 
sell  and  account  for  proceeds,  as  affected      statute  of  frauds. 
BvideBcc  to  T«rx  wrlttes  contimot. 

Cited  in  note  (17  L.  R.  A.  271)  on  parol  evidence  to  vary,  add  to,  or  alter 
written  contraet. 

13  L.  R.  A.  625,  CANFIELD  v.  GREAT  CAMP,  K.  OF  M.  87  Mich.  626,  24  Am. 

St  Sep.  186,  49  N.  W.  870. 
SlDtnal  beneflt  aaaoelatlonaf  rales  aSeetlMV  rlgrkt  of  'Mtlim. 

Cited  in  RobinsoiFv.  Temiriar  Ledge  No.  17,  1.  O.  O.  F.  117  Oal.  375,  60  Am.  8t 
Rep.  193,  49  Pac.  170;  Fillmore  v.  Great  Caaap  K.  of  M.  103  Mich.  441,  61  N.  W. 
785;  Hembeau  v.  Great  Camp  K.  of  M.  101  Mich.  163,  40  L.  R.  A.  698,  46  Am. 
St.  Rep.  400,  69  N.  W.  417,— holding  l^-law  of  mutual  ,  benefit  aasociAtiou  pro- 
Tiding  decision  of  assoeiation  upon  death  claim  shall  be  final,  and  bar  action  in 
conrts,  valid;  Raymmid  t.  Farmen'  Mut  F.  Ins.  Ca  114  Mich.  ^2,  72  N.  W.  254, 
holding  by-law  of  mntnal  fire  inauranoe  company  providing  for  settlement  of 
differences  with  members  by  arbitration,  not  invalid;  Russell  v.  North  American 
Ben.  Asso.  116  Mich.  702,  75  N.  W.  137,  holding  by-law  providing  for  arbitra- 
tion of  disputed  claims,  that  no  award  shall  be  valid  unless  signed  by  all  arbi- 
trators, and  prohibiting  resort  to  courts,  not  unreasonable  and  oppressive;  Cotter 
-v.  Grand  Lodge  A.  O.  U.  W.  23  Mbnt.  90,  57  Pao.  660,  boldsng  by-laiw  leaking 
decision  of  association  as  to  allowanee  of  death  benefit  finals  valid- to  eKtent  of 
making  exhaustion  of  mnediea  witUn  or^  eonditioa  praesdnt  to  agtiont  Fin- 
iieHy  T.  Snpreme  Connsd,  a  K.  of  A.  116  Iowa,  401, 88  H.  W.  884.  holding  failue 
of  member  to  exhaust  remedjea  witlUn  order  ior  reversal  of.  suspensiOB,  oomplete 
defense  to  action  by  beneficiary  upon  oertiflcatei  Modern  Woodioen  v.  Tnylor,  67 
Kan.  373,  71  Pac.  806,  upholding  benefit  association  by-law  making  suspension 
eondusive  on  member's  failure  to  appeal;  Hoete  v.  Dalton,  137  Mich.  526,  110 
N.  W.  760,  holding  agreement  for  ftnal  settlement  of  dispute  in  circuit  court 
valid,  though  review  by  the  supreme  court  was  thereby  precluded;  Hogadone  v. 
Grange  Mut.  F.  Ins.  Co.  133  Mich.  343,  94  N.  W.  1046,  on  conclusiveness  of  de- 
cision of  fraternal  insuninee  society  where  the  eonferact  of  inauranoe  so  provides; 
Conley  v.  Supreme  Court,  I.  O.  F.  168  Mich.  1B7,  122  N.  W.  667,  en  neceesi^ 
of  decision  by  fraternal  order  before  bringing  action  in  coiurt,  and  conclusiveness 
of  such  decision';  Patrons'  Mut.  F.  Ins.  Co.  v.  Atty.  Gen.  166  Mich.  442,  131  N. 
W.  1119;  Allen  v.  Patrons'  Mut.  F.  Ins.  Co.  166  Mich.  22, 130  N.  W.  196,— holding 
that  mouber  of  mutual  fire  Insurance  must  as  condHion  precedent  to  right  of 
action  on  policy  exhaust  ftmedies  within  society. 

Cited  in  footnotes  to  Mead  v.  Stirling,  23  L.  R.  A.  227,  vihitii  requires  exhaus- 
tion of  remedies  in  local  lodge,  against  gtand  master  of  grand  lodge  before  seeking 
aid  of  court;  Reno  Lodge  No.  99,  I.  O.  O.  F.  v.  Grand  Lodge,  I.  0.  O.  F.  26 
Tj.  R.  A.  98,  which  denies  right  to  enjoin  assenHinents  on  subordinate  lodges  before 
exercise  of  right  of  appeal  to  grand  lodge;  Lavalle  v.  Soci€t€  St.  Jean  Bnptiate, 
10  L.  R.  A.  392,  which  holds  member  unlawfully  expelled  from  benefit  society  no 
risht  oi  action  for  damages;  Industrial  Trust  Co.  t.  Green,  17  L.  R.  A.  202; 
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which  holds  illegal  depoBition  of  prenident  not  ground  for  nibaeqiieiit  diaaoluttoi 

of  benevolent  asBoeiation. 

Cited  in  notes  (49  L.R.A,  374)  on  conclasiTeness  of  decisions  of  tribimaJs  of 
associations  and  corporations;  Am.  St.  Rep.  208,  209)  on  remedies  of  mem* 
bers  of  asBociationa;  (52  Am.  St.  Rep.  fi4fl)  on  mutnal  or  mtniberaliip  life  or 

accident  insurance. 

Distinguislied  in  Supreme  Lodge,  O.  S.  F.  v.  Raymond,  57  Kan.  651,  49  L.  R.  A. 
378,  47  Pac.  533,  holding  etmatitutional  prorision  of  benefit  association,  that  de- 
cisions of  supreme  lodge  shall  be  supreme  lav  of  order,  not  applicable  to  eon- 
trorersies  over  ccmtracts  of  insuranoe. 

IMaapproved  in  P^in  v.  Soci<t«  St.  Jean  Baptiate,  3  R.  I.  82,  91  Am.  St.  Rep. 
620,  40  Atl.  387,  holding  benefit  association's  by-law  requiring  sulMBiBsitHi  of 
member's  claims  to  couunittee,  whose  decision  final,  invalid. 

13  L.  R.  A.  627,  LILLIBRJDGB  t.  LACKAWANKA  00 AL  CO.  143  Pa.  293,  24 

Am.  St.  Rep.  644,  22  AtL  1036. 
RMpM«iTe  rlffhta  of  owner  «t  mmrtmmm  «b4  owBor  of  Mlaevala. 

Cited  in  Chartiers  Blodc  Coal  Co.  t.  Mellon,  168  Pa.  2B5,  18  L.  R.  A.  706, 
34  Am.  8t  Rep.  646,  26  Atl.  697,  h(dding  snrfaee  owner,  who  has  parted  wiUi 
interest  in  coal,  entitled  to  way  through  ooal  to  strata  beneath ;  Mansfield  Coal 

ft  Coke  Co.  V.  Royal  Gas  Co.  27  Pittsb.  L.  J.  N.  S.  73,  holding  under  ooal  lease 
reserving  right  to  lessor  to  drill  throiigh  coal  for  water,  lessor  will  not  be  en* 
joined  from  drilling  for  gas  or  oil;  Webber  v.  Vogel,  189  Pa.  158,  42  Atl.  4, 
holding  owner  of  land  above  and  below  coal  strata  entitled  to  reversion  of  space 
occupied  by  ooal,  within  time  oontemplated  parties  to  grant;  Catlin  Coal  Co. 
V.  XJoyd,  176  111.  28S,  52  N.  E.  144,  holding  praseriptiTe  title  may  be  acquired 
in  coal  and  minerals  in  place,  where  title  theteto  has  been  severed  from  titio  to 
surface ;  Virginia  Coal  A  I.  Co.  v.  Kelly,  03  Va.  337,  24  S.  E.  2020,  holding  owner 
of  surface  title  and  owner  oi  minerals  and  timber  not  tenants  in  common,  so  as 
to  prevent  surface  owner  acquiring  outstanding  title  to  whole  estate,  and  holding 
adverse  to  owner  of  timber  and  minerals;  Murray  v.  Allred,  100  Tenn.  119,  30 
L.  R.  A.  2S8,  66  Am.  St.  Rep.  740,  43  S.  W.  365,  holding  possession  of  land  for 
agrfeoltttral  purposes,  under  deed  pwporting  to  eouny  fuU  title,  not  adverse  to 
owner  of  ndnerals}  Williams  r.  Sonth  Penn  (HI  Co.  02  W.  Va.  187,  60  L.  K.  A. 
798,  footnote  p.  795,  43  8.  E.  214,  which  holds  r^hi  to  oil  and  gas  does  mot 
pass  under  deed  of  "surface"  retaining  right  to  remove  ooal:  Fairbanks  v.  San 
possession  may  be  acquired  in  building,  althongfa  title  to  land  supporting  it  re- 
Francisco  &,  S.  P.  K.  Co.  116  Cat.  684,  47  Pac  450,  holding  title  by  adverse 
main  in  another;  Moore  v.  Indian  Camp.  Coal  Co.  76  Ohio  St.  501,  80  N.  E.  6, 
holding  that  one  purchasing  the  minerals  under  land  may  use  the  space  from 
which  such  mineral  has  been  removed  until  all  the  supply  has  been  exhausted; 
New  York  &  P.  Coal  Co.  v.  Hillside  Coal  ft  I.  Co.  226  Pa.  214,  74  Atl.  26,  holding 
that  lessee  of  coal  cannot  be  chained  rental  for  the  nt«  «f  gangway*  on  the  prem- 
Isea  for  transporting  coal  from  other  lands;  Sloss-Sheffield  Steel  ft  I.  Co.  v.  Samp- 
son, 358  Ala.  594,  48  So.  493,  on  owner  of  mineral  under  land  as  not  being  liable 
for  injury  to  waters  under  the  surface  caused  by  his  mining  operations;  Arm- 
strong V.  Maryland  Coal  Co.  67  W.  Va.  607,  60  S.  E.  195,  to  the  point  that  grant  of 
mining  rights  give  grantee  right  to  remove  through  twrtain  tracts  coal  from  other 
tracts. 

Cited  in  notes  {135  Am.  St.  Rep.  134,  137)  on  rights  of  owner  of  surface  as 
against  owner  of  minerals  thereunder;  (17  Eng.  RuL  Caa.  476)  on  effect  of  grant 
of  surface  and  of  mines  to  different  persons;  (140  Am.  St  Rep.  052)  on  what 
constitutes  adverse  possession  by  surface  owner  of  severed  mineral  estate;  MO 
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L.R.A.(N.S.)  826,  828)  on  right  of  grantee  of  cofti  in  place  to  tranaport  COftI  frott 

adioiniqg  tract;  (Bl  Am.  St.  Bep.  855)  on  c^t^^^aixts  in  mines. 

Distinguished  in  Moore  v.  Price,  125  Iowa,  35S,  101  N.  W.  91,  holding  that 
conveyance  of  coal  under  land  will  not  authorize  grantee  to  take  coal  from  other 
land  out  through  grantor's  land;  Smoot  T.  Consolidated  Coal  Co.  114  IlL  App. 
516,  holding  that  conveyance  of  coal  in  place  under  land  does  not  give  grantee 
any  right  to  other  minerals  under  the  land. 

ISstate  created        le«*e  or  rcserviitloii  ot  mlnentl  rlarbta. 

Cited  in  Rockafellow  v.  Hanover  Coal  Co,  0  Kulp,  508,  12  Pa.  Co,  Ct.  241,  2  Pa. 
Dist.  R.  109,  holding  coal  lease  is  sale  or  conveyance  of  coal  in  plaoe,  and  vests 
in  lessees  fee-simple  estate]  Kirk  v.  Mattier,  140  Mo.  31,  41  S.  W.  262,  holding 
grant  of  right  to  mine  coal  createa  interest  in  land,  and  that  ejectment  will  lie 
to  enforce  forfeiture  for  condition  brok«n;  Jennings  Bros.  t.  Beale,  1S8  Fa.  287, 
27  Atl.  948,  holding  conv^anee  of  "perpetual  right  to  mine,  dig,  and  carry  away 
coal,"  not  grant  of  exclusive  ri^it  to  grantee;  Suoddy  v.  Bolen,  122  iio.  487, 
24  L.  B.  A.  510,  24  8.  W.  142,  holding  minerals  reserved  from  dedication  of 
streets  and  alleys  pass  to  grantee  of  lots  abutting  thereon,  if  not  excepted  from 
conveyance;  Kirker  v.  Kaufmann,  81  Fittsb.  L.  J.  N.  S.  206,  holding  reservation 
in  deed  of  coal,  and  perpetual  right  of  removing  ooal  from  other  lands  through 
entries,  and  without  liability  for  support  of  surface,  not  performance  of  contract 
to  convey  with  simple  reservation  of  "coal  rights;"  Sanford's  Appeal,  76  Conn. 
594,  54  Atl.  739,  holding  lease  for  forty  years  for  purpose  of  mining,  not  taxable 
as  realty;  Verdolite  CP-  Bichards,  7  Northampton  Co.  Bep.  123,  discussing, 
without  deciding,  interest  created  by  instrument  which  gives,  grants,  demises,  and 
leases  "exclusive  right"  to  mine  "soapstone  only;"  Barrett  v.  Kansas  &  T.  Coal 
Co.  70  Kan.  653,  79  Pac.  150,  holding  that  where  deed  excepts  and  reserves  min- 
erals under  the  land,  title  thereto  remains  absolutely  in  grantor;  Gordon  t. 
Park,  21&  Ho.  613, 117  S.  W.  1163,  holding  "premises"  to  be  proper  as  designation 
of  minerala  aa  owned  separate  from  the  land;  Bookwetl  v.  Keefer,  39  Pa.  Super. 
Ct.  472,  holding  that  mineral  right  owned  as  separate  from  the  land  itself,  may 
be  assessed  separately;  Rockwell  v.  Warrea  Coun^,  228  Pa.  432,  139  Atp  St, 
Rep  1006,  77  Atl.  9^5,  holding  that  title  to  oil,  gas  and  minerals  may  be  severed 
from  surface  of  unseated  landa,  and  may  he  separately  taxed ;  Freston  v.  White, 
57  W.  Va.  if&,  60  8.  E.  286,  holding  that  where  conveyance  of  land  reserved  oil 
and  gas  in  and  under  the  land,  such  oil  and  gas  became  a  separate  estate  in 
land;  Coolbangh  ▼.  Lehigh  &  W.  B.  Coal  Co.  213  Pa.  31,  4  L.R.A.(N.S.)  210, 
02  Atl.  94,  construing  instrument  in  terms  a  "lease"  of  coal  to  be  a  sale  uf  coal  as 
land;  Kew  York  ft  P.  Coal  Co.  v.  Hillside  Coal  ft  T.  Co.  13  Lu^me  Leg.  Beg.  Rep. 
263;  Laranis  v.  Lehigh  ft  W.  B.  Coal  Co.  13  Luzerne  Leg.  Reg.  Rep.  280;  Xew 
York  ft  P.  Coal  Co.  v.  Hillside  Coal  ft  I.  Co.  14  Luzerne  Leg.  Reg.  Rep.  74,— hold- 
ing leases  or  demises  of  "alt"  coal  in  lands  amount  to  fee  grant  of  the  coat  in 
place;  Thos.  Beck  ft  Sons  v.  Economy  Coal  Co.  149  Iowa,  32,  127  N.  W.  1109,  t» 
the  point  that  mineral  underlying  surface  ia  subject  to  absolate  conveyance  sepa- 
rate  from  mrface. 

Cited  in  note  (4  X<.B.A.{N.S.)  207)  as  to  when  agreement  or  instrument  con- 
ferring right  to  mine  coal  is  to  be  regarded  as  absolute  sale  or  conveyance  of  coal 
in  place,  as  distinguished  from  lease  or  conditional  sale. 

Distinguished  in  Bodcafellow  v.  Hanover  Coal  Co.  6  Kulp,  509,  12  Fa.  Co.  Ct 
241,  2  Fa.  ISist.  B.  109,  enjoining  lessee  from  removing  coal  from  other  lands, 
and  carrying  same  over  lands  described  in  lease. 
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IS  I..  B.  A.  633,  LBE  v.  HAWKS,  68  Miss.  669,  9  So.  828. 
Statate  9t  tntsdBi  MTMmeBte  to  timuter  real  Mtate. 

CSted  in  HIggiiu  v.  Haberstraw,  76  Mist.  635,  2S  So.  168,  holding  mortgagee 
in  poBsesrioB  estopped  from  asBertiDg  title  in  equity  in  violation  of  parol  agree- 
ment to  mrrender  possession  to  mortgagor  when  debt  paid,  though  agreement 
olmoxious  to  statute  of  frauds. 

13  L.  K.  A.  634,  CENTRAL  R.  &  BKG.  00.  T.  SYLEB»  87  Ga.  491,  IS  a  E.  584. 
HCKliC*»e«f  CAVMsltr  of  chlldreB. 

Cited  in  Central  R.  t  Bkg.  Co.  v.  Golden,  93  Ga.  S14,  21  S.  E.  68.  holding 
whether  b<^  twelve  years  of  age  knew  it  was  dangerous  to  cUmb  upon  rapidly 
moving  ftei^t  train,  question  for  jury;  Savannah,  F.  ft  W.  R.  Ca  v.  Smith,  93 
Ga.  746,  21  S.  E.  167,  holding  whether  boy  of  ten  negligent  in  boarding  train, 
questira  for  jury;  Manchester  Mfg.  Co.  v.  Folk,  115  Ga.  546,  41  S.  E.  1015,  hold- 
ing minor  emplcpyee  cannot  recover  for  injury  from  defective  machinery,  if  with 
sufficient  capacity  to  know  of  danger,  and  to  observe  due  care,  be  voluntarily  in- 
curred risk;  Ryan  v.  Towar,  128  Mich.  471,  55  L.  R.  A.  315,  02  Am.  St.  Rep.  481, 
87  N.  W.  644,  holding  no  exception  exists  in  favor  of  children,  to  rule  of  nonlia- 
bility for  injury  to  trespassers  from  negligence;  Krencer  v.  Pittsburg,  C.  C.  4 
St  L.  R.  Co.  151  Ind.  600,  68  Am.  St.  Rep.  2S2,  52  N.  £.  220  (dissenting  opinion), 
majorify  holding  bay  lying  on  railroad  track  to  sleep,  guilfy  of  contributory  nigli- 
gence. 

Cited  in  footnotes  to  Lake  Erie  ft  W.  R.  Co.  v.  Maekey,  20  L.  R.  A.  757,  which 

holds  negligence  of  nine-year-old  child  climbing  over  coupling  of  car  standing  on 
crossing  for  jury;  Schmitz  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  23  L.  R.  A.  250,  which 
holds  young  child's  right  to  recover  for  injuries  while  passing  between  cars  stand- 
ing on  street;  Itumpel  v.  Oregon  Short  Line  ft  U.  K.  R.  Co.  22  L.  R.  A.  725,  which 
holds  it  ncigligence  to  crawl  under  can  across  higfawaj. 
Implied  licenae  to  B«e  mllroad  rlsbt  of  war* 

Oited  in  Grady  r.  Georgia  R.  ft  Bkg.  Co.  112  Ga.  668,  37  S.  E.  861,  holding 
person  injured  while  walking  between  cars  in  railroad  yard  must  prove  express 
license,  to  entitle  him  to  recover  unless  for  wilful  injury;  Wagner  v.  Chicago, 
ft  N.  W.  R.  Co.  122  Iowa,  366,  08  N.  W.  141,  denying  railroad's  liability  for  kill- 
ing child  crewling  under  cars  at  place  customarily  used  as  crossing;  Southern 
R.  Co.  V.  Mouchet,  3  Qa^  App.  271,  59  8.  B.  927,  holding  that  there  can  be  no 
implied  license  to  cross  between  cars  in  temporary  opening  while  ears  are  being 
switched;  Georgia  R.  ft  Bkg.  Co.  v.  l^iller,  6  Ga.  App.  457,  65  8.  E.  313,  holding 
that  no  license  from  user  will  be  implied  in  case  of  a  railway  switch  yard;  Curtis 
V.  Southern  R.  Co.  130  Ga.  677,  61  S.  E.  539,  holding  no  licenee  to  be  upon  track 
implied  from  mere  Tcnowledge  by  railroad  that  persons  oceaaionally  did  use  it; 
Bailey  v.  North  Carolina  R.  Co.  14)1  K.  C.  173,  C2  S.  E.  912,  holding  tliat  no 
invitation  can  be  implied  to  stranger  to  enter  railway  yard  and  climb  upon 
moving  tender;  Fowler  v.  Georgia  R.  ft  Bkg.  Co.  133  Ga.  608,  66  S.  E.  900, 
holding  that  one  leaving  stmet  and  crossing  through  railway  switch  yard  at 
night  cannot  recover  for  injury  sustained;  Jones  v.  Illinois  C.  R.  Co.  31  Ky.  L. 
Rep.  827,  13  L.R.A.(N.S.)  1071,  104  S.  W.  258,  holding  that  one  attempting  to 
pass  under  string  of  standing  cars  attached  to  live  engine  cannot  recover  if 
injured;  Beck  v.  Southern  R.  Co.  146  N.  C.  473,  69  S.  E.  1016  {dissenting  opin- 
ion), on  no  implied  licen«G  to  public  to  enter  upon  switching  yards  of  railroad. 

Cited  in  footnotes  to  AteliiKon,  T.  ft  S.  F.  R.  Co.  v.  Potto-.  50  L.  R.  A.  675, 
ns  to  what  constitutes  license  to  cross  railroad  track  at  place  other  than  public 
crossing;  Thomas  v.  Chicago,  M.  ft  St.  P.  R.  Co.  39  L.  R.  A.  399,  which  holds 
implied  license  to  walk  on  railroad  track  from  long  use  imposes  oare  in  running 
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trains;  PenuylrMiis  B.  Co.  v.  HuamlU,  84  Lu  A.  A.  581,  wliieh  Mds  duty  owed 
to  one  using  footway  alongside  railroad  bridge  in  aeoordanoe  with  reoognixad 
eiutam;  Ward  t.  Southern  P.  Co.  23  L.  R.  A.  716,  wbleh  holds  frequent  trvn- 
pMsnig  on  railroad  track  without  steps  being  taken  to  prevent  same,  not  license 
to  use  track;  Chenery  t.  Fitchburg  R.  Co.  22  L.  R.  A.  S70,  which  holds  invita- 
tion to  cross  railroad  not  shown  custom  of  crossing  witliout  objection;  Aiider> 
■on  T,  Chicago,  St.  P.  M.  ft  O.  R.  Co.  23  L.  R.  A.  203,  wUdi  holds  Implied  license 
to  cross  narrow  railroad  trestle  ocmtnry  to  public  policy. 

Cited  in  notes       Ii.Rj&.(N.S.)  66S)  on  duty  of  property  owner  to  trespassing 
child ;  ( 36  L.  ed.  U.  8.  1066)  on  trespassers  or  perscms  on  railroad  track. 
WIlfBl  injarr. 

Cited  in  Charleston  £  W.  C.  R.  Co.  t.  Johnson,  1  Oa.  App.  443,  67  S.  B.  1064, 
on  knowledge  as  being  a  necessary  element  of  wanton  or  wilful  injury. 

13  L.  R.  A.  637,  DURAN  t.  STANDARD  LIFE  &  ACCL  INS.  00.  63  Vt  437, 

2S  Am.  St.  Sep.  778,  22  Atl.  530. 
RIVU  ot  kotlom  «(  pewom  ▼tolatlav  SaBtey  law. 

Cited  in  Hoadley  v.  International  Paper  Co.  72  Vt.  81,  4T  Atl.  169,  holding 
working  on  Sunday  not  contributory  negligence,  nor  proximate  cause  of  personal 
injury;  Boyden  t.  Fitchburg  R.  Co.  70  Vt.  128,  39  Atl.  771,  holding  plea  that 
plaintiff  was  in  act  of  traveling  on  Sabbath  not  answer  to  declaration  for  dam' 
ages  against  railroad  for  negligently  injuring  him  at  highway  crossing. 

Cited  in  notes  (36  L.R.A.(N.S.)  M9)  on  violation  of  Sunday  law  as  defense  to 
action  for  personal  Injuries;  (30  L.R.A.(N.S.)  468)  on  amusements  pnAibited 
by  Sunday  laws. 
Blsbt  to  recover  on  poller. 

Cited  in  Eaat  Carolina  R.  Co.  v.  Maryland  Casualty  Co.  145  N.  C,  118,  58  S.  E. 
906,  holding  that  where  language  is  clear,  the  court  will  construe  an  insurance 
contract  according  to  its  terms. 

Cited  In  footnote  to  Burt  v.  Union  Cent.  L.  Ins.  Co..  50  L.  R.  A.  393,  which 
denies  right  to  recover  on  policy  on  life  of  innocent  person  executed  after  eon* 
victlon  ct  capital  offense. 

Cited  in  notes  (14  Eng.  Rul.  Cae.  17,  19  )on  rules  for  construing  insurance 
policies;  (60  Aul  St.  Rep.  164  )on  death  of  insured  in  known,  violation  of  law, 
lamiruMi  proximate  »■■«  «(  death* 

Oited  ia  note  (17  L.  R.  A.  754)  on  pnniinate  cause  of  death  within  aaanipg 
of  life  insurance  policy. 


ValidltT        tnnsfera  tor  tatarc  ■spport. 

Cited  in  &Bith  t.  Pierce,  65  Vt.  204,  25  Atl.  1002,  grsoiting  specific  performance 
4rf  contract  to  convey  land  for  future  support,  as  against  creditor  ftiiling  to 

enforce  claim  until  consideration  for  agreement  fully  performed;  Darling  v. 
Richer,  68  Vt.  474,  36  Atl.  37G,  holding  transfer  of  real  and  personal  property 
for  future  support  valid  as  against  attack  by  creditors  after  value  of  acTvices 
amount  to  more  than  vahie  of  property;  Beentan  v.  Cooper,  64  Vt.  308,  23  Atl. 
794,  holding  mortgage  for  present  debt  may  lose  priority  over  mtrftgage  stfbsfr- 
<iuently  CKccuted  for  fnture  support,  when  latter  first  recorded,  aSid  other  mort- 
gagee failed  to  assert  rights  until  after  consideration  for  junior  mortgage  ftilly 
necuted;  Harris  v.  Brink,  100  Iowa.  369.  62  Am.  St.  Rep.  576,  69  N.  W.  68*, 
holding  real  estate  conveyed  for  future  support  chargeable  with  claim  t^ni- 


13  L.  R.  A.  640,  KELSEY  v.  KELLEY,  68  Vt.  41,  22  Atl.  587. 
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Hot,  wliere  Talue  exceeds  that  of  services  rendered  to  amouiit  greater  tkan  tbat 
of  elum. 

Disapproved  ia.Hass^  v.  HcCoyi  79  Mo.  App.  178,  bolding  eonvqranee  of  pn^* 
erty  for  future  support  invalid  au  to  existing  creditors,  though  rights  not  aa> 
serted  until  after  coDsideration  performed. 
CoMpeteMor  «'  optmloiM  u  to  vmlae  ot  board. 

Cited  in  Watrlss  v.  Trendall,  74  Vt.  67,  fi2  AU.  118,  holding  opinions  of  witr 
nesses  living  in  vicinity,  as  to  reasonable  price  of  bdard,  competent. 


13  L.  R.  A.  643,  DILLABY  v.  WILCOX.  60  Conn.  71,  25  Am.  St  Rep.  209,  22 


Oral  prontae  to  p«7  debt  of  anotber. 

Cited  in  Smith  v.  Delaney,  64  Conn.  275,  42  Am.  St.  Rep.  181,  29  AU.  496, 
holding  promise  to  pay  existing  debt  of  another  may  be  valid,  as  original  obliga- 
tion, if  based  upon  transfer  of  value;  Buchanan  v.  Moran,  62  Conn.  88,  25  Atl. 
396,  holding  original  agreement  of  owner  of  building  with  8irf>contraetor,  made 
upon  insolvency  of  contractor,  need  not  be  in  writing:  Warner  v.  WilloMgbby, 
60  Conn.  471,  25  Am.  St.  Rep.  243,  22  Atl.  1014,  holding  parol  promise  to  pay 
bin  of  subcontractor,  if  he  refrains  from  filing  lien  and  oontraotor  fails  to  ps^, 
within  statute  of  frauds;  Plumb  v.  Curtis,  66  Conn.  171,  33  AtL  008,  holding, 
where  evidence  tende<l  to  show  goods  purchased  by  agent  on  credit  of  defendant, 
instruction  that  oral  promise  to  pay  was  within  statute  of  frauds  properly  re- 
fused. 

Cited  in  note  (27  Am.  St  Rep.  20)  on  promise  to  pay  debt  of  another. 

13  L.  R.  A.  646,  BROWN  v.  THROOP,  59  Conn.  596,  22  Atl.  436. 
Contmcta  wfthls  atatnte  of  fraadN. 

Cited  in  footnote  to  E^ewis  v.  Tapmaii,  47  L.  R.  A.  385,  which  holds  contract 
to  marry  "within  three  years"  not  within  statute  of  frauds. 

Cited  in  notes  (16  L.R.A.(N.S.)  318)  on  effect  of  statute  of  frauds  upon  parol 
contracts  for  services  performable  within  a  year,  though  not  so  intended;  (6 
Eng.  But.  Cas.  305)  on  validity  of  agreement  to  be  performed  on  a  cratingeney 
which  may  take  place  within  a  year. 

13  L.  R.  A.  647,  CROWDER  v.  SULLIVAN,  128  Ind.  486,  28  N.  E.  94. 
CaatraetlBiK  power  of  mnalelpal  eorporatlona. 

Cited  in  Gospdrt  v.  Pritehard,  1S6  Ind.  401,  50  N.  E.  1088,  and  Seward  t. 
Liberty,  142  bid.  652,  42  N.  E.  30,  holding  discretion  of  mnaieipal  autiiorities 

to  contract  for  street  lighting  cannot  be  controlled,  in  absence  of  fraud ;  Pulaski 
County  V.  Shields,  130  Ind.  8,  20  N.  E.  385,  holding  contract  of  county  eommis- 
sioners  employing  superintendent  of  county  asylum  and  poor  farm  for  five  years 
valid ;  Campbell  v.  Barber  Asphalt  Paving  Co.  6  Lack.  Legal  News,  121.  holding 
nnnidpal  contract  for  supplying  light  or  water  not  invalid  because  extending 
over  considerable  number  of  years. 

lilmttatloBB  apm  lailefeteaBcaa  ot  MUlelpal  oovpomtloaaf  oUI«atlMia  Is 


Cited  in  Saleno  v.  Neosho,  127  Mo.  641,  27  L.  R.  A.  773,  48  Am.  St  Rep.  653, 
30  S.  W.  100.  and  Cain  v.  Wyoming,  104  111.  App.  544,  holding  twenty-year  con- 
tract for  rental  of  water  hydrants,  to  he  paid  for  annually  at  agreed  price,  not 
within  constitutional  limitation  upmi  indebtedness;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  20,  43  L.  ed.  349,  19  Sup.  Ct.  Rep.  77,  holding  contract  for 
water  supply  at  annual  rental  not  invalid,  although  aggregate  of  rentals  exceed 
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■JiHHMt  of  indfibtediMW  lunited  by  charter;  Ludingtm  Water<6upply  Co.  t. 
Ludington,  110  Uieb.  401,  78  N.  W.  658.  holding  omtract  with  voter  company 
for  intuTa  service,  to  be  paid  for  m  randered»  not  ineurring  indtAttedness;  Fidel- 
ity Trust  ft  O.  Co.  Fowler  Water  Co.  U3  Fed.  666,  holding  ordinance  granting 
franchise  to  water  company,  providing  for  payment  of  annual  rental  for  hydrants, 
and  giving  city  option  to  purchase,  does  not  create  indebtedness  within  constitu- 
tional limitation;  Budd  v.  Budd,  59  Fed.  740,  holding  acceptance  of  devise  of 
lands  for  public  park,  conditioned  upon  payment  of  $3,000  annually  to  testator's 
widow,  not  within  charter  provision  prohibiting  appropriations  in  excess  of  an- 
nual revenue;  Denver  v.  Uubbard,  17  Colo.  App.  362,  68  Pac.  983,  htdding  om- 
tract  for  lighting  elty  for  term  of  years  valid  where  annual  payment, does  sot 
exceed  constitutional  limitation  of  municipal  indebtedness;  Poland  v.  Frankton, 
142  Ind.  64S,  41  K.  B.  1031,  holding  contract  for  street  lighting  for  five  years, 
to  be  paid  for  annually,  not  within  statute  requiring  petition  of  majority  of 
owners  of  taxable  real  estate  to  authorize  creation  of  indebtedness;  Reynolds  v. 
Waterville,  92  Me.  327,  42  Atl.  653  (dissenting  opinion),  majority  holding  con- 
tract for  rental  of  building  for  municipal  purposes,  amounting  to  purchase  on 
instalments,  indebtedness  ^vithin  constitutional  provision;  Toomey  v.  Bridgeport, 
79  Conn.  236.  64  Atl.  216,  7  A.  &  E.  Ann.  Cas.  148,  holding  vidid  contract  by 
rannicipal  corporation  for  a  term  of  yeara  at  a  fixed  anniul  sum,  though  the  ag- 
gregate of  auch  aums  exceeded  the  amount  pennitted  to  Ik  expended  for  a  fiscal 
year;  Scott  v.  Laporte,  162  Ind.  69,  69  E.  676,  holding  invalid  an  ordinance  * 
granting  franchise  to  water  company,  binding  city  to  purchase  water  from  it  for 
21  years  and  pledging  city's  power  of  taxation  for  payment  of  rentals;  Traak  v. 
LivingBton  County,  210  Mo.  599,  109  S.  W.  656,  holding  that  county  beconn'B 
indebted  for  a  bridge,  built  for  it,  at  the  time  the  contract  is  let  and  the  work 
directed  to  he  done. 

Cited  in  notes  (23  L.R.A.  406,  407  ;  37  L.RJL(N.8.}  1066)  on  what  oonstitntee 
"indebtedness"  wiUiin  meaning  fif  conatitntional  and  atatntory  zestrietiona  of 
municipal  indebtedness!  (44  Am.  St.  Bep.  240)  on  what  ia  municipal  indehtednew 
within  prohibition  against.  ' 

Distinguished  in  Earles  v.  Wells,  94  Wis.  298,  S9  Am.  St.  Rep.  886,  68  N.  W. 
964,  holding  lease  of  waterworks  to  city  in  consideration  of  annual  rental  and 
pajment  of  taxes  and  repairs,  and  making  same  property  of  city  when  payments 
sufficient  to  cancel  bonds,  within  constitutional  limitation;  Windsor  v.  Dea 
Moines,  110  Iowa,  198,  80  Am.  St.  Bep.  280,  81  N.  W.  476,  holding  municipal  ooa- 
tract  fof  erection  of  electrie  U^t  plant  by  private  ewporation,  and  pledging 
revenue  derived  from  special  tax  in  p^ment  thereof,  indebtedness  within  oon- 
•titntional  llmitatiMi;  J^porte  r.  Gamewell  Fire  Alarm  Teleg.  Co.  146  LmL 
469,  S6  L.  It  A.  688.  88  Am.  St.  Bep.  369,  46  N.  E.  588,  holding  contract  for 
fire  alarm  system  by  city  indebted  in  excess  of  conatitutional  limit  invalid, 
where  city  without  funds  to  pay  when  contract  oontpleted  and  accepted ;  Indian- 
apdis  V.  Warn,  144  Ind.  184,  31  L.  R.  A.  745,  42  N.  E.  001,  holding  municipal 
oouteaet  for  street  lighting  for  five  years  invalid,  under  statute  pndiibitfaag  eon- 
tncti  h^<ad  ofating  approfHiatifmB,  where  appropriatima  had  been  made  for 
two  months  only. 

Disapproved  in  Spilman  v.  Parkersburg,  35  W.  Va.  619,  14  S.  E.  279,  holding 
kase  of  electric  lighting  plant  by  city  in  consideration  of  fixed  quarterly  pay- 
noit,  which  in  effect  la  contract  to  purchase  on  instalments,  indcA»tedneaa  within 
oonstitntlonal  limitation. 
Umuc  to  wae  streeta  ii»t  monopoly. 


Cated  in  Rushville  v.  Rushville  Natural  Gas  Co.  132  Ind.  678,  16  L.  B.  A. 
laUL  An.  Vol.  n.— 67. 
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323,  28  N.  K  853,  bolding  ordinance  speoiflcally  granting  to  natural  gas  eompwiy 
right  to  use  streets  for  laying  pipes  to  supply  gas  to  city  and  inhaWtanta  not 
invalid;  Tincennes  v.  Citizens'  Gaslight  Co.  132,  Ind.  124,  16  L.  K.  A.  489,  81 
N.  E.  573,  holding  ordinance  granting  franchise  to  gaslight  company  for  twenty- 
flve  years,  and  oblgating  city  to  take  gaa  for  Btat«d  number  of  street  l&mpa, 
not  objectionable  as  giving  exclusive  privilege;  McPhee  k  McG.  Go.  v.  Union  P. 
R.  Co.  87  C.  C.  A.  619,  158  Fed.  17,  bolding  that  grant  to  railway  company  of 
right  to  lay,  maintain  and  operate  its  railway  in  the  street  is  a  lieense,  not  a 
franchise. 

AttaelElnc  lec«lltr  of  corporate  cxIateRce  or  Mts. 

Cttad  ia  Gilkey  v.  How,  105  Wis.  46,  49  L.  B.  A.  485,  81  N.  W.  120,  and  Doty 
V.  Patterson,  I5S  Ind.  64,  56  N.  &.  608,  Iwlding,  wliere  there  Is  attempt  to  comply 
with  statute  authorizing  creation  of  corporation,  legal  existence  can  be  questioned 
only  in  directing  proceeding;  Smith  v.  Cleveland,  C.  C.  &  St.  L.  R  Co.  170  Ind. 
398,  81  N.  E.  601,  holding  that  corporate  existence  of  de  facto  consolidated  rail- 
way company  cannot  be  attacked  in  proceeding  by  it  to  condemn  land  where  it 
has  substantially  complied  with  statute  governing  consolidation;  Roberts  v. 
Terre  Hauto  Electric  Co.  37  Ind.  App.  668,  76  N.  £.  323,  holding  that  right  of 
street  railway  to  run  freight  ears  over  its  line  cannot  be  queatiimed  in  action  for 
negUgcnoe  causing  personal  injury;  Western  Inveat.  Co.  v.  Davis,  7  Ind.  Terr. 
177,  104  S.  W.  573,  16  A.  A  E.  Ann.  Cas.  1134,  holding  that  creditor  ifealing  with 
de  facto  corporation  as  a  corporation  cannot  hold  the  stockholders  liable  aa  part- 
ners; Clark  T.  American  Cannel  Coal  Co.  35  Ind.  App.  71,  73  N.  K.  727,  on  col- 
lateral attack  on  de  facto  corporation. 

18  Ii.  B.  A.  649,  KINGSLAND  v.  KOEPPE,  137  III.  344,  28  N.  E.  48. 
Parol  CTldeace  to  explain  Indoraement. 

Cited  in  Featheratone  v.  Hendrick,  59  111.  App.  602,  holding  character  of 
undertaking  of  indorser,  who  is  not  payee,  may  be  shown  by  parol  evidencp; 
Atkinson  v.  Bennett,  im  Ga.  511,  30  S.  E.  609;  Ewen  v.  Wilbor,  70  HI-  App. 
156;  Holmes  v.  Williams,  69  111.  App.  115;  Smi\h  v.  KoHh,  fl8  III.  App.  4G5 ; 
Condon  v.  Bruse,  58  IH.  App.  2r>4.— holding  indorsement  of  note  by  third  party 
prima  facie  guaranty,  but  subject  to  evidence  as  to  real  nature  of  contract; 
Chicago  Trust  &.  Sav.  Bank  v.  N'onlgren,  67  111.  App.  349,  holding,  when  maker 
and  indorser  of  note  same  party,  contract  of  indorsee  caimot  be  mried  by  parol 
evidence ;  De  Clerque  v.  Campbell,  231  HI.  448.  83  N.  E.  224,  holding  indorse- 
ment of  noto  in  blank  by  third  party  at  time  of  its'execntion  creatM  a  ]^«sump- 
tion  that  indorsee  intended  to  assume  liability  of  guarantor  althon^  this  pre- 
suuption  may  be  rebutted  by  parol :  Second  Nat.  Bank  t.  Woodruff,  113  111.  App. 
17,  holding  ordinarily  it  is  incompetent  to  show  by  parol  an  agreeiBent  between 
indorsers  and  an  indorsee,  who  has  in  turn  indorsed  the  n«te  to  another,  to  the 
effect  that  such  indorsers  were  not  to  be  held  liable  as  such. 

Cited  in  footnotes  to  Spem-t'T  v.  Allerton.  13  L.  R.  A.  806,  whidi  holds  parol 
evidence  inadmissible  as  to  bi»nk  indorsement  by  stranger;  Young  v^  Sehw,  62 
L.  B,  A.  499,  which  holds  parol  evidence  admissible  to  show  extatt  of  liability  of 
promisee  and  another  indorsing  non-negotiable  note. 

Distinguished  in  Hately  v.  Pike,  162  111.  249,  53  Am.  St  Rap.  S04,  44  N.  E. 
44J,  holdini^  where  note  made  payable  to  one  as  president  of  corporation,  and 
indorsed  by  payee  both  with  and  without  word  "president,"  parol  evidence  in- 
admisfiible  to  show  one  indorsciiicnt  as  giiarauty;  Cozzens  v.  Chicago  Hydraulio- 
Press  Brick  Co,  1G6  HI.  219,  4(i  X.  K.  788,  holding  one  liable  as  indorser  only 
need  not  be  joined  as  defendant  with  guarantor,  although  printed  contract  of 
guaranty  stamped  over  his  name. 
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Cited  in  Colombiaa  Hard  Wood  Lumber  Go.  v.  Luig1«y,  51  III.  App.  102,  bold- 
fng  in  aoUfm  against  makera  and  gnaranton  of  note,  recovery  mnst  be  against 
all  or  none  frf  defendaato;  Fease  t.  Applet<m,  76  III.  App.  347,  holding  judgment 
by  default  against  one  of  several  defendants  sued  jointly  !n  asaumpsit  erro- 
neous; Schmelser  v.  Chicago  Ave.  Sash  &.  DOor  Mfg.  Co.  88  II!.  App.  801,  hold- 
ing, where  owner  and  contractor  sued  jointly  upon  claim  of  subcontractor,  judg~ 
ment  against  owner  alone  erroneous;  Finance  Co.  v.  Hanlon,  76  HI.  App.  100, 
and  Fisk  v.  Carbonized  Stone  Co.  67  HI.  App.  331,  holding  plaintiff  may  appeal 
from  jttdgDKnt  in  his  favor  against  one  of  several  parties  sued  jointly  on  con- 
tmot;  Leopold  v.  Steel,  41  111.  App.  18,  questioning  right  to  amend  declaration, 
after  aervioe  of  annimons,  without  leave^  by  adding  name  of  party  aa  eoplaintiff ; 
Dickenson  T.  Simms,  128  111.  App.  20,  holding  a  judgment  in  an  action  at  law 
i^inst  two  defendants  ia  an  entirety  and  cannot  be  afiBnned  as  to  tme  defendant 
and  reversed  as  to  the  other;  Merrifleld  v.  Cottage  Piano  Co.  238  111.  632,  128  Am. 
St.  Rap.  148,  87  N.  E.  379,  holding  if  judgment  is  set  aside  at  instance  of  one 
joint  defendant  it  must  be  set  aside  as  to  all ;  Merrtfield  v.  Western  Cottage  Piano 
&.  Organ  Co.  149  111.  App.  6,  to  the  point  that  it  is  error  to  set  aside  judgment 
as  to  one  defendant  and  grant  leave  to  that  one  to  plead  unless  judgment  is  set 
aside  as  to  all  defendanto;  Williama  v.  Breitung,  216  111.  303.  74  K.  K  1060,  3 
A.  ft  S.  Ann.  Caa.  S06,  to  neeessity  of  judgment  on  Joint  eoBtimct  being  ren- 
dered agMuat  alL 

13  L.  B.  A.  662,  TODE  v.  OBOSS,  127  N.  Y.  480.  24  Am.  St.  B«p.  476,  28  N. 
E.  469. 

Ai;reementB  for  proteetlos  of  tntde  aecreta. 

Cited  in  Btaoley  v.  Pollard,  5  Misc.  402,  26  N.  Y.  Supp.  766,  holding  agreemmt 
of  employee  not  to  reveal  trade  secrets,  nor  engage  in  same  or  similar  business 
in  prescribed  territory  for  two.yean  after  leanng  employer,  not  invalid;  Wester- 
velt  v.  Natimal  Fi^  &  Supply  Co.  154  Ind.  678,  67  N.  S.  66%  eajc^dng  em- 
ployee from  divulging  information  as  to  secret  machine  whiidi  he  had  been  tm- 
ployed  to  perfect  for  benefit  of  employer ;  Hackett  v,  A.  L.  &  J.  J.  Bflynolds  Co. 

Misc.  733,  62  N.  Y.  Supp.  1076,  holding  agreement  of  employee  not  to  engage 
in  business  in  competition  wilh  emplqyer.  within  prraoribed  territory,  for  six 
oionths  after  employment  ceases,  not  against  public  policy;  Stone  v.  Goss  (N. 
■T.)  63  L.  B.  A.  345,  footnote  p.  344,  66  Atl.  736,  enjoining  use  of  information 
obtained  from  employee  wrongfully  disclosing  trade  secret;.  John  D.  Park  St  Sons 
Co.  V.  Hartmao,  12  L.B.A^(N.S.)  U6,  S2  C.  C.  A.  I68»  168  fed.  40;  Hartman  v. 
John  D.  Park  &  Sons  Co.  146  Fe4.  37S,~helding  sale  of  secret  prooesa  witii  cove- 
nant that  seller  will  not  use  procera  himself  or  communicate  it  to  any  other  per- 
son, valid;  Witkop  ft  W.  Co.  y.  Boyce^  61  Misc.  131,  112  N.  Y.  Supp.  874.  holding 
trade  secrets  communicated  in  oourse  of  confidential  employment  will  be  protect- 
ed by  injunction.  .  . 

Cited  in  footnotes  to  O.  ft  W.  Thum  Co.  v.  Tloczynski,  38  L.  B.  A.  200,  which 
euatains  right  to  enjoin  breach  of  agreement  by  employee  not  to  communicate 
trade  secrets;  Dem[»ey  v.  Dobson,  32  L.  R.  A.  761,  which  holds  carpet  manu- 
facturers entitled  to  record  of  recipes  prepared  by  color  mixer  employed;  Oemp- 
sey  V.  Dobson,  40  L.  B.  A.  650,  which  holds  custom  giving  color  mixer  exclusive 
title  as  against  employer,  to  combinations  of  color  devised,  void;  Watkins  v. 
Ijutdon,  10  L.  R.  A.  236,  which  authorizes  person  lawfully  acquiring  knowledge 
of  composition  of  unpatented  medicine,  to  make  and  sell  same;  Stone  v.  Qoss, 
63  LJI.A.  344,  which  upholds  right  to  injunction  again'at  disclosure  of  trade  secret 
in  violation  of  contract;  Stewart  v.  Hook,  63  L.R.A.  255,  which  upholds  property 
right  of  discoverer  of  medical  preparation  in  hia  tfscovery. 
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Cited  in  notes  [12  L.R.A.{N.S.)  103)  on  proteotioa  ai  trade  seor<ts;  (133  Am. 
St.  Rep.  76S,  76ft),  od  protection  of  Mcret  procesaeB  and  trade  secreta. 
.  Diitingttislied  in  Mallinckrodt  Chemical  Worln  t.  Nenmieh,  83  Mo.  App.  13, 
bf^ding  agreement  of  chemist  not  to  oigage  in  wle  or  maaufacture  of  druga 
manufactured  by  omplojer,  *Vithiii  territory  of  United  States*"  for  six  yean 
after  leaving  serrice,  invalid;  Landt  v.  J.  W.  SefUm  Mfg.  Co.  184  111.  330» 
7S  Am.  St.  Rep.  171,  66  N.  E.  393,  ludding  agreement  <tf  employee  to  abandon 
busineBB  of  mannfacturing  paper  noveltiea  for  period  of  ten  years  invalid. 
Aulsnmrat  of  trade  aecret*. 

Cited  in  Orand  Rapids  Wood  Finishing  Co.  v.  Hatt,  162  Mich.  138,  IIS  N.  W. 
714,  holding  coatraet  to  eelL  eecret  proeeae  valid  and  binding;  Vulcan  Detinning 
Co.  V.  American  Can  Co.  67  K.  J.  Eg.  247,  68  AU.  200,  bidding  trade  aeeret  aa- 
■ignable. 

ABTe«ntento  (m  yMteetton  •(  vood  will  of  taalMM. 

Cited  in  Ru  Ton  v.  Everitt,  36  App.  Div.  416,  64  N.  Y.  Supp.  896,  upholding 
agreement  of  vendor  not  to  engage  in  same  or  similar  business  for  ten  years,  and 
to  use  influence  for  tfeneflt  of  purchaser;  Underwood  v.  Smith,  46  N.  Y.  3.  R. 
666,  19  N.  Y.  Supp.  380,  upholding  similar  agreement  of  vendor,  running  fifteen 
years;  Booth  v.  Seibold,  37  Misc.  102,  74  N.  Y.  Supp.  776,  upholding  agreemoit 
of  fish  company  upon  sale  of  property  and  good  will  to  eompetitor,  not  to  engage 
in  businras  again;  Brett  v.  Ebel,  29  App.  Dir.  2S0,  61  N.  Y.  Supp.  673,  uphold- 
ing agreement  of  vendor  of  freighting  vessels,  not  to  solicit  freights  or  do  busi- 
ness with  certain  ports  named,  during  term  of  not  less  than  five  years;  Williams 
T.  Farmnd,  88  Mieb.  480,  14  L.  R.  A.  104,  50  N.  W.  446,  refusing  to  enjoin 
outgoing  partner  from  using  firm  name  similar  to  that  of  old  firm;  Vonderbank 
V.  Schmidt,  44  La.  Ann.  271,  15  L.  R.  A.  467,  32  Am.  St.  Rep.  336,  10  So.  616. 
enjoining  purchaser  of  hotel  from  insolvent  estate,  from  using  name  of  insolvent's 
vendor,  who  transferred  good  will  with  sale  of  property;  Oakes  v.  Cattaraugus 
Water  Co.  143  N.  T.  439,  26  L.  R.  A.  662.  38  N.  E.  461.  holding  agreement  to 
withdraw  application  for  waterworin  franditee,  and  to  assist  another  to  seenre 
same,  in  ecmsideration  of  paymrat  of  nunqr,  not  against  publie  poli^. 

Cited  in  note  (28  L.  R.  A.  674)  on  validity  of  contracts  of  siUe  in  restraint 
of  trade,  without  limitation  of  place. 

Distinguished  in  Cummings  v.  Union  Blue  Stone  Co.  164  N.  Y.  404,  62  L.  R. 
A.  268,  79  Am.  St.  Rep.  655,  58  N.  E.  625,  holding  oomblnation  of  blue-stone  pro- 
ducers to  control  market  and  advance  prices,  invalid;  United  States  v.  Addy- 
eton  Pipe  &  Steel  Co.  46  L.  R.  A.  130.  29  C.  C.  A.  161,  64  U.  S.  App.  723.  85 
Fed.  281,  holding  combinaticMi  of  inm-pipe  manubcturera  to  control  pricea  and 
prevoat  competition  invalid  both  at  common  law  and  under  Federal  anti-trvst 
law;  Richards  r.  American  Desk  &  Seating  Co.  87  Wis.  614,  68  N.  W.  787. 
holding  contract  prohibiting  furaitare  manufaetorer  from  selling  in  large  part 
of  United  States  to  other  than  one  dealer,  for  about  fl«e  years,  invalid. 
ComblBatl»w  «•  stifle  competltloa. 

Cited  in  Wood  v.  Whitehead  Bros.  Co.  166  N.  Y.  662,  69  N.  E.  367,  upholding 
agreement  to  disoimtinue  business,  and  thereafter  to  turn  over  alt  orders  re- 
ceived to  competitor;  Excelsior  (Quilting  Co.  v.  Creter,  36  Misc.  700,  74  N.  Y. 
Supp.  361,  holding  agreement  of  manufacturer  of  quilting  machines,  upon  which 
patent  expired,  not  to  make  more  if  customer  will  purchase  stock  on  hand, 
valid;  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  106,  41  L.  R.  A.  192,  68  Am.  St 
Bap.  403,  60  N.  E.  609,  holding  combination  of  three  corporations,  whereby  offioei* 
agreed  not  to  enter  into  or  conduct  any  business  in  oompetitiwt  therewith  for 
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fire  years,  not  Invalid;  Oakd»l«  Mfg.  Co.  v.  Gkmt,  18  R.  I.  488,  23  L.  R.  A.  041, 
49  Am.  St.  Rep.  7S4,  28  Atl.  073,  holding  combination  of  oleomargRrine  mantt- 
fMtnren,  wber^y  proper^  vu  transferred  to  one  corporation,  and  partita 
■greed  not  to  engage  in  same  bnsinees  for  five  years,  valid;  People  v.  Ktaw,  56 
Hise.  BS,  100  M.  T.  Supp.  341,  holding  agreement  between  owners  of  theaters  as 
to  booking  attractions  not  in  violaticm  of  statute  against  monopolies  or  con- 
spiring to  c<Hnmit  an  act  injurious  to  trade  or  commerce;  Brooklyn  Distilling 
C!o.  V.  Standard  Distilling  &  Distributing  Co.  120  App.  Div.  289,  105  N.  Y.  Supp. 
264,  holding  under  state  anti  trust  laws  a  lease  to  a  corporation  organized  to 
create  a  monopoly  is  valid  although  lessor  who  was  not  a  party  to  combination 
knew  ot  motive  of  lessee  in  taking  lease;  McCall  Ca  v.  Wright,  198  N,  Y.  ISO,  31 
L.R.A.(K.S.)  256,  91  N.  E.  616;  New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note 
Engraving  ft  Printing  Co.  180  N.  T.  204,  73  K.  E.  46,— -holding  contract  in  rea- 
flonable  restraint  of  trade  valid. 

Cited  in  notes  (S4  L.R.A.(N.S.)  920,  926)  on  validity  ot  agranoent  In  restraint 
of  trade,  uicillary  to  sale  nt  business  or  profession,  as  affected  by  territorial 
scope;  (40  Am.  St.  Rep.  790}  on  validity  of  contracts  in  restraint  oS  trade. 
P«a«ltr  or  ll«iild«.tedl  danaccs. 

Cited  in  Pastor  v.  Solomon,  26  Misc.  126,  55  N.  Y.  Supp.  956.  Affirming  26 
ICsc  823,  64  N.  Y.  Supp.  676,  holding  pmaliy  of  9S00,  imposed  by  contract  for 
breadi  of  actor^  engagement,  may  be  recovered  as  liquidated  damages;  New 
Britain  v.  New  Britain  Teleph.  Co.  74  Conn.  333,  60  Atl.  881,  sustaining  recov- 
ery of  liquidated  damages  stipulated  for  breach  of  telephone  company's  agree- 
ment to  maintain  competition  with  rival;  Re  Van  Horn,  167  Fed.  1023,  holding 
where  actual  damages  for  a  breach  are  uncertain  in  their  nature  and  practically 
impossible  to  estimate  with  certainty  and  If  the  contract  provides  for  damages 
in  case  cf  breach  the  provision  will  be  construed  as  liquidated  damages  and  not 
a  penalty;  General  Electric  Co.  t.  Westii^house  Electric  ft  Mfg.  Co.  144  Fed.  464, 
holding  naming  <rf  a  stipulated  sum  to  be  paid  for  the  nonperfomiaBOB  of  a  cove- 
nant iB  conclusive  upon  the  parties  in  absence  of  fraud  or  mutual  mistake. 

Cited  in  footnotes  to  Chicago-House  Wrecking  Co.  r.  United  States,  63  L.  R. 
A.  122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure  to  remove 
building  by  certain  time,  penalty,  when  actual  damages  easily  assessable;  Meyer 
v.  Estes,  32  L.  R.  A.  283,  which  holds  penalty  provided  for  by  contract  that  pur- 
duuer  wrongfully  using  electrotype  plates  shall  pay  fine  of  ten  times  their  price. 

Cited  in  notes  <6  £og.  Rnl.  Cas.  600,  601)  as  to  when  stipulation  in  contract 
ia  for  a  penalty  and  when  for  liquidated  damagM;  (108  Am.  St.  Bep.  61)  on 
agreements  purporting  to  liquidate  damages. 

Proof  •(  aetoal  Mmmmgrnm  tm.  aetlom  for  llqaldateA  dunacea. 

Cited  in  Deeves  ft  Son  v.  Manhattan  L.  Ins.  Co.  195  N.  Y.  338,  88  N.  E.  395  ( dis- 
senting opinion),  as  to  it  not  being  necessary  to  prove  actual  damages  in  an  ac- 
tion on  covenant  for  liquidated  damages. 

13  L.  R.  A.  655,  ROIHHOLZ  T.  BUNKLB,  63  N.  J.  L.  438,  20  Am.  St  Rep.  432, 
22  Atl.  193. 

Slaader  and  libel  |  yrlvlleved  eommanleatlona. 

Cited  in.Butterworth  v.  Todd,  76  N.  J.  L.  324,  70  Atl.  139,  holding  complaint 
made  by  one  member  of  church  against  another  in  accordance  with  discipline  of 
chnreh,  and  in  belief  of  its  truth  is  qualifiedly  privileged  and  the  burden  is  up<Hi 
plaintiff  to  prove  express  malioe;  Bohlinger  v.  Germania  h.  Ins.  Co.  100  Ark. 
483,  SO  L.RA.(N.S.)  466,  140  S.  W.  257,  holding  communications  between  prin- 
eipal  and  •gfiai,  rslatlve  to  agen^,  privil^^ed,  though  etmtaining  defamatory 
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matter  as  to  tbird  person;  Ranudell  T.  FransylvanU  R.  Co.  7&  N.  J.  L.  Ml,  76 
Atl.  444,  holding  that  notice  in  writing  set  up  in  office  of  dining  ear  department 
of  railroad,  that  certain  dining  car  conductor  WM  diBchuged  for  breach  of  rules 
is  privileged  as  to  other  employees. 

Cited  in  footnotes  to  Sullivan  v.  Strahom-Hutton-EranB  Comminion  Co.  47 
!<.  R.  A.  850,  which  holds  imputation  of  evil  motives  and  diBh<HieBt;r  in  letter 
complaining  of  nonpayment  of  debt  third  person  threu^  bank  not  privileged; 
Hemmens  r.  Nelson,  20  L.  R.  A.  441,  which  holds  statement  prineiiial  of  deaf 
mute  institute  to  executive  committee  as  to  improper  acts  of  departmoit  super- 
intendent privileged;  Nichols  v.  Eaton,  47  L.  R.  A.  483,  which  holds  oommunioa- 
tion  by  principal  to  agent  as  to  husiness  of  agen^  not  actionable  unless  actuated 
by  malice. 

Cited  in  notes  (26.  L.R.A.(N.S.)  1082)  on  qualified  privilege  of  commnnica- 
tion  betuoen  members  of  association  or  private  corporation;  (9  Eng.  Rul.  Cas. 
81)  as  to  what  communications  enjoy  a  qualified  privil^e;  <104  Am.  St.  Rep. 
112,  148)  on  what  libelous  statements  are  privileged.  , 


18  L.  R.  A.  6S7,  SELLERS  v.  TEXAS  C.  R.  CO.  81  Tex,  458,  17  S.  W.  32. 


Impllod  eascmcnfa. 

Cited  in  Krucgcl  v.  Nitscbman,  15  Tex.  Civ.  App.  642,  40  8.  W.  68,  holding 
sale  of  land  not  abutting  on  highway  implies  grant  of  right  of  passage  necessary 
for  reasonable  use  over  adjoining  land  of  owner;  St.  Louis  Southwestern  R.  Co. 
V.  Long,  62  Tex.  Civ.  App.  46,  113  S.  W.  316;  Texas  &.  P.  R.  Co,  v.  Ford,  64  Tex. 
Civ.  App.  316,  117  S.  W.  201, — holding  that  it  was  duty  of  railroad  to  keep  road- 
bed in  such  condition  as  not  to  divert  waters  from  natural  course  to  iiqnry  of 
adjoining  lands. 

Cited  in  footnotes  to  Irvine  v.  McCreary,  4S  L.  R.  A.  ^17,  which  holds  sale  of 

building  creates  eitsemcnt  in  alley  across  rear  of  adjacent  lot  belonging  to  grantor; 
Chappcll  V.  New  York,  N.  II.  &.  H.  R.  Co.  17  L.  R.  A.  ^0,  which  holds  permanent 
easement  retained  by  reservation  in  deed  of  right  of  way  oS  privilege  of  crossing 
and  recrossing. 

Cited  in  notes  (50  L.  R.  A.  868)  on  liability  for  damming  back  water  of 
stream;  (20  L.R.A.  637}  on  exceptions  and  reservfiUon  of  easements;  (8  L.R.A. 
(NJ3.)  342)  on  implication  from  neeessify  of  easement  other  than  of  w^;  <28 
L.R.A{N.S.)  323,  327,  336)  on  easements  created  by  severanoe  of  tract  with 
apparent  benefit  existing. 


18  L.  R.  A.  650,  ALSTON  v.  STATE,  02  Ala.  124,  0  So.  732. 
Special  and  e:«neral  deposlla. 

Cited  in  Sbute  v.  Hinman,  34  Or.  533,  47  L.  R.  A.  266,  58  Pac.  882,  holding 
trustee  making  general  deposit  of  trust  fund  not  entitled  to  lien,  although  cbat- 
acter  of  fund  deposited  known  to  hank ;  Ofiicer  v.  Officer,  120  Iowa,  393,  08  Am. 
St.  Rep.  365,  94  N.  W.  047,  holding  deposit  of  trust  fund  subject  to  eheck,  gen- 
eral; Anheuser-Busch  Brewing  Asso.  T.  Clayton,  6  C  G.  A.  IlO,  13  U.  8.  App. 
20S,  56  Fed.  761,  holding  bank  receiving  draft  for  "collection  and  return,"  taking 
check  of  drawee  in  payment,  and  on  same  day  forwarding  exchange  to  drawer, 
which  ia  not  paid,  does  nnt  rntitle  drawer  to  lien  on  funds  of  bank;  Curtis  v. 
Parker,  136  Ala.  227,  33  So.  035,  hoMinfi  relation  of  debtor  and  creditor  created 
between  bank  and  principal  by  deposit  for  use  of  agent  instnicted  to  use  money 
for  principal's  benefit;  Butcher  v.  Butler,  134  Mo.  App.  69,  114  S.  W.  564,  hold- 
ing in  the  ease  of  a  speoial  deposit  the  bank  merely  Bssumee  charge  and  euatody 
of  the  pn^rty  without  authority  to  use  it  and  the  depositor  Is  entitled  to  re- 
ceive back  the  identical  thing  deposited;  Allen  r.  Woodruff,  2  Ala.  App.  420,  66 
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So.  Zil,  to  the  point  that  trust  mon^y  deposited  by  holder  to  bis  general  account 
still  belonga  to  beneficiary. 

Cited  In  notes  (16  L.R.A.  517)  on  wben  deposit  in  bank  is  special  so  that  title 
remains  in  depoBitori  (33  Am.  St.  Rep.  220)  on  general  and  special  deposits. 
OBcenif  Itmbllltr         loaa  of  funds. 

Cited  in  Mitchell  v.  Rice.  132  Ala.  127,  31  So.  498,  holding  sureties  liable  for 
misappropriation  of  funds  for  tuautborizcd  general  deposit  by  rt^iater  in  chan- 
eery,  chatged  with  duty  of  receiving  proceeds  of  partition  sale  of  land;  Mont- 
gouiery  County  t.  Cocbraii«  62  C.  C.  A.  75,  126  Fed.  460,  same  case  on  prior  ap- 
peal in  57  C.  C.  A.  2G6,  121  Fed.  22,  hdding  county  treasurer  liable  for  amount 
of  check  received  for  bonds,  deposited  in  insolvent  drawee  bank;  CHsIiy  ^  Mar- 
tin, 150  Ala.  134,  124  Am.  St  Rep.  64,  43  So.  742;  Parks  v.  Bryant,  142  Ala.  62f>, 
38  So.  180,— holding  fact  that  register  of  cbant-ery  deposited  moneys  in  bank 
which  afterwards  became  insolvent  no  defense  to  action  on  his  bond. 

Cited  in  notes  (36  L.Rj^.(N.8.)  286,  287,  280,  204)  on  public  oOicer's  liability 
for  loss  of  funds  by  failure  of  bank;  (91  Am.  St.  Rep.  527)  on  acts  for  which 
sureties  on  ofRcial  bonds  are  liable. 

Distinguished  in  State  t.  Onunm,  7  Wyo.  358,  40  L.  R.  A.  699,  62  Pac  533, 
holding  state  treasurer  not  liable  for  moneys  lost,  without  fault  on  his  p.irt, 
through  failure  of  depositary. 

18  L.  R.  A.  661,  PICKETT  r.  PACIFIC  MUX.  L.  INS.  CO.  144  Pa.  79,  87  Am.  St. 

Rep.  618,  22  Atl.  871. 
laniraneei  conatraetlon  of  exception*  In  poller. 

Cited  in  Menneiley  v.  Employera'  Liability  Aasur.  Corp.  148  N.'T.  600,  31 
L.  R.  A.  688,  51  Am.  St.  "Rpp.  716,  43  N.  E.  64,  holding  clause  in  accident  policy 
excepting  deatb  from  "inhaling  gas"  applicable  only  to  cases  where  gas  intention- 
ally inhaled;  Fidelity  &  C.  Co.  t.  Waterman,  161  in.  635,  32  L.  R.  A.  655,  44 
N.  E.  283,  holding  death  from  involbntary  asphyxiation  not  ' within' clause  of 
accident  policy  excepting  death  from  anything  accidentally  absorbed  or  inhaled; 
Fidelity  &  C.  Co.  v.  Lowcnstein,  46  L.  R.  A.  452,  38  C.  C.  A.  31,  97  Fed.  18, 
Affirming  88  Fed.  476,  holding  death  from  involuntary  inhalation  of  iHumtnating 
gas  not  within  clause  in  accident  policy  excepting  injuries  from  poison  or  any- 
thing accidentally  or  otherwise  taken,  absorbed,  or  inhaled;  Travelers*  Ins.  Co.  v. 
Dnnlap,  160  HI.  646,  62  Am.  St.  Rep.  355,  43  K.  E.  766,  holding  taking  poison  by 
mistake  not  within  provision  in  accident  policy  excepting  death  from  "taking 
p<HBMi;"  Bole  T.  New  Hampshire  F.  Ins.  Go.  159  Pa.  67,  28  Atl.  205,  holding 
factory  had  not  ceased  to  be  operated  within  meaning  of  fire  policy,  where  ma- 
chineiy  not  in  operation,  but  factory  open  for  sale  of  goods  by  assignee  for  cred- 
itors; Peterson  v.  Modern  Brotherhood,  125  Iowa,  572,  67  L.R.A.  035,  101  N.  W. 
289  (dissenting  opinion),  as  to  exceptions  against  inhalation  of  gas  only  apply- 
ing to  voluntary  inhalation. 

Cited  in  notes  (2  L.R.A.(N.S.)  169)  on  liability  of  insurer  for  death  from  in- 
halation of  gas;  (30  L.R.A.(N.S.)  1182)  on  death  or  injury  from  substance 
taken  internally  as  caused  by  external  means;  (52  Am.  St.  Bep.  364)  on  effect  of 
insured's  taking  poison;  (14  Eng.  Rul.  Cas.  25)  on  rules  for  construing  insurance 
policies. 

Distinguished  in  McGlother  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  320,  60 
U.  S.  App.  706,  80  Fed.  687,  holding  death  from  poison  accidentally  taken  within 
clause  of  accident  policy  excepting  from  its  provisions  death  from  poison;  Kasten 

Interstate  Casualty  Co.  99  Wis.  77,  40  L.  R.  A.  663,  74  N.  W.  534,  holilin;,' 
eUuie  is  aeeidcnt  poli^  eKcepUng  dotth  fron  poison,  or  anything  accidtsitally 
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absorbed  or  inhaled,  applicable  to  death  from  absorption  of  Hptio  poison  from 
cotton  used  by  dentist. 
Wka<  conatltates  accident. 

Cited  in  Schmid  t,  Indiana  Travelers  Acci.  Assa  42  Ind.  App.  494,  85  N.  £. 
1032,  holding  death  resulting  from  voluntarily  physical  exertions  not  ac&ident; 
North  West  Commercial  Travelers'  Asso.  v.  london  Guarantee  &  Acci.  Co.  10  Mani- 
toba L.  Bep.  SS3,  holding  death  by  freezing  is  death  through  "external,  Tiolcnk 
and  accidental  means"  vitbin  terms  of  policy;  Sullivan  t.  Modem  Brotherhood, 
167  Mich.  634,  —  L.R.A.(N.8.)  133  K.  W.  486,  holding  that  Insurer  against 
accident  is  liable  where  death  or  injury  is  caused  by  disease  not  resulting  from 
bodily  infirmity  or  disease  existing  at  time  of  sccident,  but  which  diseaae  is  itself 
caused  by  accident. 

Cited  in  notes  (30  L.R.A.  212)  on  what  constitutes  an  accident  within  meaning 
dS  accident  insurance  policy;  (6  L.R.A.(N.S.)  660)  as  to  when  death  or  injury 
primarily  caused  by  insured's  voluntary  act,  deemed  caused  accidental  means. 
Fnxltuatc  wbm  of  dcatb. 

Cited  in  note  ( 17  U  R.  A.  794)  <m  proximftts  cause  of  death  within  meaning  of 
life  insurance  policy. 

Application  of  aMored  mm  «vldeitee. 

Cited  in  Hendel  t.  Reverting  Fund  Assur.  Asso.  2  Pa.  Dist.  R,  117,  holding 
statute  requiring  that  life  policies  contain,  or  have  attached  to  them,  eo^es  of 
application  applicable  to  endowment  poli<7'i  Standard  Life  &  Aod.  Ins.  Co.  v. 
Carroll,  41  L.  R.  A.  195,  30  a  a  A.  250,  68  U.  S.  App.  76,  86  Fed.  670,  holding 
statute  providing  application  shall  not  be  evidence  unless  attached  to  life  policy 
not  applicable  in  case  of  accident  insurance;  Zimmer  v.  Central  Acci.  Ins.  Co. 
207  Pa.  476,  56  Atl.  1003,  holding  statute  declaring  application  for  life  insurance 
not  evidence  unless  attached  to  policy  applicable  to  insurance  against  accidents 
and  death  caused  thereby;  Ellis  v.  Metropolitan  L.  Ins.  Co.  228  Pa.  231,  77  Atl. 
460,  holding  that  person  suing  on  insurance  polii^  cannot  be  required  to  put 
in  evidence  an  incorrect  copy  of  application  which  was  attached  to  policy. 

Distinguished  in  Snyder  v.  Globe  MuL  I4ve  Stock  Ins.  Co.  38  Pa.  Super.  Ct 
631,  11  North.  Co.  Rep.  132,  holding  statute  requiring  application  and  by-laws 
to  be  attached  to  a  policy  of  insurance  in  order  to  make  such  papers  admissible 
in  evidence  has  no  application  to  policies  of  insurance  issued  hy  a  live  stock  insur- 
ance company. 

13  L.  R.  A.  664,  HARRINGTON  v.  PORT  HURON,  86  Mich.  46,  48  N.  W.  641. 
Ejectment  In  ca«««  of  treapftM. 

Cited  in  Rasdi  v.  Noth,  09  WU.  288,  40  L.  R.  A.  579,  footnote  p.  677,  67  Am. 
St.  Rep.  858,  74  N.  W.  820,  holding  ejectment  will  not  lie  for  projection  of 
eaves  of  bam  10  or  11  inches  over  division  line,  where  drip  received  by  roof  of 
plaintifT's  bam,  and  carried  thereby  to  defendant's  land. 

Cited  in  footnote  to  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  whidi  sustains 
city's  right  of  ejectment  in  land  dedicated  for  street. 

Cited  in  notes  (18  L.R.A.  701)  on  what  title  or  interest  will  support  an  action 
of  ejectment;  (11  L.R.A.(N.S.)  017)  on  ejectment  for  encroachments  under  sur- 
face, or  overhead. 

Dntleo  and  llabllitlea  mn  to  oewen. 

Cited  in  note  (  61  L.  R.  A.  681,  683,  692)  on  du^  and  liability  of  municipality 
with  resprct  to  drainage. 
RIpnrlan  rlabt*. 


ated  in  People  v.  Silberwood,  110  Mich.  105,  32  L.  B.  A.  690,  67  N.  W.  1M7, 
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holding  statute  reeerving  submerged  lands  io  Lake  Erie  for  public  shooting 
grounds,  and  prohibiting  cutting  of  rushes  on  such  lands,  not  interferenoe  with 
property  rights  of  riparian  owner. 
Decdsf  eoutraetloa. 

Distingnishfld  in  Ladd  v.  Johnaon,  32  Or.  200,  48  Fae.  768.  holding  conv^ranea 
to  trustee  for  benefit  oi  creditors  not  mortgage. 

13  L.  B.  A.  668,  ZAfiBL  v.  LOUISVILLE  BAPTIST  OKPHANS'  HOllE.  02  Ky. 

80,  17  S.  W.  212. 
Pleading  vrlvKte  atetvto. 

Cited  in  NidwlB  v.  BardweU  Lodge  No.  178, 1.  O.  O.  F.  106  Ky.  174,  48  S.  W. 
426,  ludding  aet  incorporating  grand  of  Odd  VtAlxnn,  being  jurivate,  must 

be  specially  pleaded  where  corporate  existence  fn  issne;  MeHenry  t.  Selvage  88 
Ky.  236,  86  8.  W.  645,  holding  proof  of  publication  of  ordfnanoe  for  street  im- 
provement unnecessary  under  statute  making  copy  of  ordinance  and  copy  of  con- 
tract, attested  by  clerk,  prima  facie  evidence  of  publication. 
T«x«tlon|  ez«mptlaii  «f  obarltaM«  iHtltvtlona. 

Cited  in  Kentucky  Female  Orphan  School  v.  Louisville,  100  Ky.  402,  40  L  R.  A. 
124,  36  S.  W.  021,  holding  property  oi  orphan  school  leased  to  tenants,  rents  of 
which  are  devoted  to  education  of  destitute  orphans,  within  statute  exempting  all 
property  and  funds  devoted  to  charitable  purposes  from  taxation;  Widows  A 
Orphan  Home  v.  Com.  126  Ky.  391,  16  LJLA.(N.S.)  829,  103  S.  W.  354,  holding 
home  for  destitute  widows  and  orphans  of  members  of  lodge  an  "institution  <riE 
purely  public  charity,"  within  exemption  from  tamtion  clause  of  omutitntion. 
Validity  of  apeelal  ameaaBaeBtB. 

Cited  in  Owensboro  v.  Sweeney,  ISO  Ky.  016,  IB  L.R.A.(K.8.)  186,  130  Am.  SL 
Bep.  477,  111  6.  W.  364,  holding  special  assessments  cannot  be  levied  unless  tiie 
property  charged  receives  a  corresponding  benefit  therefrom. 
Special  uacasmeat  not  tax. 

Cited  in  Yates  v.  Milwaukee,  92  Wis.  358,  66  N.  W.  248,  and  Kilgua  t.  Orphan- 
age of  Good  Shepherd,  94  Ky.  442,  22  S.  W.  750,  holding  assessment  ior  local 
street  improvement  not  within  statute  exempting  charitable  institution,  from 
aasessmeot  and  taxation  under  revenue  laws;  Qosnell  v.  Louisville,  104  Ey.  210, 
48  S.  W.  722,  holding  assessment  for  street  improvement  not  tax  within  onuUtu- 
ticmal  provisions  requiring  equality  and  uniformity  in  taxajtion;  Farwell  v. 
Dea  Moines  Bride  Mfg.  Co.  87  Iowa,  298,  35  L.  S.  A.  60,  66  N.  W.  176,  holding 
assessment  for  street  improvement  not  within  annexation  statute  Limiting  taxa- 
tion for  "any  city  purpose;"  Dresnnan  v.  Farmers'  ft  T.  Nat.  Bank,  100  Ky. 
674,  36  L.  fi.  A.  122,  38  8.  W.  1052,  holding,  under  city  charter  making  asseas- 
mcnt  for  street  improvammt  fien,  luortgi^  is  inforior  lien  to  snbaequeni  rtreet 
asseument;  Ft  Smith  Sisters  of  Mercy,  86  Ark.  116,  100  S.  W.  1165,  15  A. 
&  E.  Ann.  Cas.  347,  holding  exemption  of  charitable  association  from  taxation  did 
not  exempt  it  from  special  assessments;  Hager  v.  Cast,  119  Ky.  507,  84  S.  W. 
556,  holding  provisions  of  constitution  relating  to  taxation  do  not  apply  to  spe- 
cial assessment;  Edwards  ft  W.  Constr.  Co.  v,  Jasper  County,  117  Iowa,  379.  94 
Am.  St.  Bep.  301,  00  N.  W.  1006,  holding  that  exemption  from  general  taxation 
does  not  relieve  owner  from  special  assessments. 

Cited  in  notes  (36  L.R.A.  38)  on  liability  to  local  assessments  for  benefits,  of 
proper^  oxempt  fnna  general  taxation;  (3  L.R.A.(N.S.)  838)  on  special  asaeas- 
■ent  M.tw. 
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Del«KKtloii  of  power  to  ttx  street  anrade. 

Cited  in  note  (20  L.  R.  A.  651)  on  delegation  by  city  coandl  of  pOwnr  to 
determine  width,  grade,  material,  etc.,  of  street,  sidewalk,  or  sewer  improvemmts. 
Validity  of  ntreot  ImprOT-ement. 

Cited  in  RicLardson  v.  Mehler,  HI  Ky.  4ia,  63  S.  W.  957.  holding  extent  ud 
character  of  street  improvement  must  be  fixed  by  ordinance  authorizing  it. 

Distinguished  in  Bitzer  v.  O'Bryan,  107  Ky.  506,  S4  S.  W.  051,  and  Louisville 
T.  Selvage,  106  Ky.  732,  51  S.  W.  447,  holding  petition  for  enforcement  of  street 
assessment,  alleging  grade  fixed  within  limits  of  street  to  be  improved,  sufficient. 

SnflleleDC)'  of  petition  to  enforce  Iten  for  utreet  MUCMmeiit. 

Cited  in  Barfield  v.  Gleason,  Ul  Ky.  527,  63  S.  W.  964,  holding  averments  and 
prima  facie  evidence  of  steps  leading  to  creation  of  lien  for  municipal  improve- 
ment, sufficient  basis  for  judgment  as  against  mere  doiial;  Bodlcy  r.  Finl^,  111 
Ky.  618,  64  S.  W.  430,  as  to  necessity  of  alleg^  street  grade  fixed  1^  ooundl, 
in  petition  to  enforce  lien  for  street  assessment;  Gaertner  v.  Louisville  Artificial 
Stone  Co.  114  Ky.  164,  70  S.  W.  293,  holding  averments  and  prima  facie  evidence 
of  steps  leading  to  creation  of  lien  for  municipal  improvementa  auffieient  basis 
for  judgment  as  against  insufficient  deniaL 

13  L.  R.  A.  670,  ATTY.  GEN.  v.  MARSTON,  66  N,  H,  486,  22  AU.  660. 
ImMMttpatlbtUtr  mt  offices. 

ated  in  State  ex  rel.  Uttle  v.  SUgle,  116  Tenn.  341,  89  S.  W.  320,  holding  where 
one  accepts  a  second  office  incompatible  with  the  one  already  held  by  him,  the 
office  first  held  is  tlicreby  ipso  facto  terminated  without  judicial  proceedings  of 
any  kind;  Old  Dominion  BIdg.  A  L.  Abso.  v.  Sobn.  54  W.  Va.  115,  46  S.  £.  232^ 
holding  office  of  notary  public  and  judge  of  criminal  court  are  incompatible. 

Cited  in  footnotes  to  Atty.  Gen.  ca?  ret.  Moreland  v.  Detroit,  37  L.  R.  A.  211, 
which  holds  office  of  governor  incompatible  with  tliat  of  mayor  of  city;  State 
e«  rel.  Walker  v.  Bus,  33  L.  R.  A.  616,  which  holds  deputy  sheriff  not  state 
officer  within  prohibition  against  holding  county  or  municipal  office;  Bishop  v. 
State,  30  L.  R.  A.  278,  which  holds  pcntmaster  of  local  postoffiee  a  "deputy  post- 
master" within  provision  as  to  right  to  hold  other  office. 
When  reilsnBtion  of  olflce  complete. 

Cited  in  note  (23  L.  R.  A.  681,  683)  on  necessify  of  acceptance  to  complete 
resignation  of  office. 

RMtcnatlott  of  one  of  two  IneompatlMe  office*. 

Cited  in  footnote  to  State  ear  rel.  Chllds  t.  8utton,'30  L.  R.  A.  630,  whteh  holds 
disability  of  member  of  legislatoie  to  hold  other  office  during  term  not  affMed 

by  resignation. 

13  L.  R.  A.  671,  CONDOK  v.  KEMPER,  47  Kan.  126,  27  Fae.  829. 

Followed  without  discussion  is  Binai-d  v.  Gardner,  49  Eaa.  660,  31  Fae.  134; 
Cunningham  v.  Uill,  80  Kan.  706,  102  Pae.  1102. 

Whether  atlpnlKted  forfeitmrc  resArded  mm  pennlty  or  IlanltatcA  4«w- 


Cited  in  Kelly  v.  Fejervary,  111  Iowa,  697,  83  N.  W.  791,  holding  stipulation 
for  forfeit  of  $10  for  each  default  in  performance  of  building  contract,  as  "liqui- 
dated duiii;i^Gs,"  conistrued  as  penalty,  in  absence  of  evidence  to  contrary;  Willson 
V.  Baltimore,  S3  Md.  212,  G5  Am.  St.  Rep.  339,  34  Atl.  774,  holding  deposit  by 
biddtT  upon  municipal  contract,  conditioned  that  be  will  enter  into  bond  for  per- 
fonnnncc  if  bid  accepted,  not  liquidated  damages;  Cimarron  Land  Co.  t.  Barton, 
61  Kan.  5o7,  33  Fac.  317,  holding  judgment  for  penalty  named  in  bond  for  deed. 
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in  default  of  performance,  erroneoue,  in  ftbaence  of  evidence  of  actual  damags; 
St.  Louis  Sl  S.  F.  R.  Co.  T.  Gaba,  78  Kan.  436,  97  Pac.  435,  holding  extent  of  a 
possible  future  loss  to  be  paid  in  event  of  a  breach  of  contract  may  be  agreed 
upon  in  advance  where  there  is  a  difficulty  in  determining  tlie  extent  of  tile 
loss  and  the  reaultii^  damages  are  uneeriain;  Ross  v.  Loeseher,  152  Mich.  389, 
ISS  Am.  St.  Bep.  418,  316  N.  W.  103,  holding  queetion  whether  sum  named  in  a 
building  contract  was  Intended  as  a  penalty  or  as  fixed  compensation  was  for 
jury;  J.  I,  Case  Threshing  Mach.  Co.  v.  Fronk,  105  Minn.  41,  117  N.  W.  229, 
holding  that  where  from  nature  of  contract  actual  damages  are  ascertainable 
the  stipulated  sum  reserved  will  be  construed  to  be  a  penalty;  Stony  Creek  Lum- 
ber Co.  V.  Fields,  102  Va.  7,  45  S.  E.  797,  1  A.  A  E.  Ann.  Cas.  242,  holding  wboM 
from  tfae  nature  of  the  contract  or  the  work  to  be  performed,  it  is  not  difficult 
or  impossible  to  ascertain  uid  assess  the  damages  resulting  from  failure  to  pe^ 
fom,  ihe  sum  reserved  from  periodical  payments  until  final  settlement  or  until 
work  ia  complete^  is  in  nature  of  penalty  and  not  liquidated  damages;  Evans 
T.  Hoseley,  84  Kan.  327,  —  L.BJl.(N.8.)  — ,  114  Pac  374,  holding  that  it  will 
be  presumed  that  parties  intended  penalty  only  and  not  liquidated  damages 
especially  where  language  is  susceptible  of  either  constrnction ;  Evans  v.  Mose- 
ley,  84  Kan.  328,  —  L.R.A.(N.S.)  — ,  114  Pac.  374,  declaring  stipulation  for 
forfeiture  in  case  of  breach  of  contract  for  sale  of  cattle  to  be  for  a  penalty,  and 
not  for  liquidated  damages. 

Cited  in  footnotes  to  Wilhelm  v.  EaveSf  14  L.  B.  A.  297,  which  construes  stipu- 
lation for  liquidated  damages  as  penalty;  Wallis  Iron  Works  v.  Monmouth  Park 
Asso.  19  L.  R.  A.  4fi6,  which  holds  as  liquidated  damages  amount  expressly  fixed 
as  dnmagea  for  default  in  Completing  grand  stand;  Krutz  v.  Bobbins,  28  L.  R.  A. 
876,  which  holds  agreement  for  greater  rate  of  interest  on  default  in  paying 
principal,  interest,  etc.,  a  penalty;  Meyer  v.  Estes,  32  L.  R.  A.  293,  which  holds 
penalty  provided  for  by  contract  that  purchaser  wrongfully  using  electrotype 
plates  shall  pay  fine  of  ten  times  their  price;  State  v.  Larson,  54  L.  B.  A.  487, 
which  holds  amount  of  liquor  license  bond,  penalty. 

Cited  in  notes  (34  L.R.A.(N.S.)  SS9,  696,  597,  600,  603)  on  damage  provision 
in  building  contract  as  penalty  or  liquidated  damages;  (108  Am.  St.  Bep.  49, 
50,  52)  on  agreements  purporting  to  liquidate  damages. 

13  L.  B.  A.  676,  BUBDITT  t.  OOLBUBN.  63  Vt.  231,  22  At).  672. 
Monc«K«  I'T  IndlTldMl  to  Belt  ms  representatlTe. 

Cited  in  Brumby  r.  Jones,  72  C.  C.  A.  466,  141  Fed.  323,  holding  mortgage 
from  one  individual  to  himself  as  executor  void  for  want  of  contracting  parties. 

IS  L.  R.  A.  678,  CBOSSMAN  v.  JOHNSON,  63  Vt.  333,  23  Atl.  608. 
Mmi  wjimMty  of  qanllty. 
Cited  in  note  (16  L.  B.  A.  79S)  on  effect  of  npttamting  things  sold  to  be 


IS  L.  R.  A.  680,  MILLER  v.  WADDINGHAlf,  01  Cal.  377,  27  Pao.  750. 

Cited  in  Jordan  v.  Myres,  126  Cal.  509,  68  Pac.  1061,  holding  laborers  working 
mining  claim  not  entitled  to  Hen  on  engine  and  other  maehinery,  attached  to 
realty,  but  not  property  of  employer;  Diets  v.  Mission  TranalrT  Co.  OS  Cat. 
102,  30  Pae.  380  (dissenting  ofiinfon),  as  to  when  artkle  is  fixture  or  not  being 
question  of  fact  to  be  determined  by  the  circumstances;  MoCrillis  v.  Cole,  25 
B.  I.  161,  105  Am.  St.  Bep.  876,  55  Atl.  196,  holding  where  third  person  pur- 
chased an  engine  and  boiler  and  placed  tliem  in  a  mill  without  knowledge  on 


■good." 
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part  of  owner  of  an  agreement  whereby  title  was  to  remain  in  lellw,  a*  between 
owner  and  seller  the  former  was  entitled  to  the  proper^;  Anderson  t.  Englehart, 
18  W70.  424,  108  Fac.  077,  holding  that  mortgagee  has  right  (o  restrain  removal 
of  fixtures  when  removal  would  have  effect  of  impairing  security. 
KetnoTKl  of  honaes  on  mortcascA  land. 

Cited  in  Stowell  t.  Waddingham,  100  CaL  7,  34  Pae.  486,  holding  after  houses 
are  removed  they  becmne  personal^  and  cease  to  be  nnder  operation  of  mortgage 
and  mortgager  cannot  injoin  furthw  removal;  Conde  v.  Sweeney,  16  Cal.  App. 
163,  118  Pac.  310;  Conde  T.  Sweeney,  U  Cal.  App.  24,  110  Pae.  078^-^  the 
point  that  mortgagee  cannot  disturb  mortgagor  in  nee  of  land  so  lOBg  aa  suf- 
ficiency of  securify  is  unimpaired. 

Aoetinntabllltr  betwe«m  vendor  amA  ygelineer  for  tnze*  mm§.  lllca  m 


Cited  in  Swanston  t.  Clark,  168  CM.  806,  96  Pae.  1117,  holding  seller  of  land 
not  accountable  to  purchaser  in  possession  for  taxes  and  ehargea  oreated  after 
he  ceased  to  have  rents  and  profits. 


Deposition. 

Cited  in  note  (14  L.R.A.(N.S.)  480)  on  admissilulf^  of  previonsly  taken  tes- 
timony or  deposition  of  parfy  relating  to  personal  traaaactioB  with  adversary, 
after  latter's  death. 
PnnltlT*  dnnuv«e. 

Cited  in  notes  (8  Eng.  Rul.  Caa.  370)  on  right  to  punitive  damages;  (28  Am. 
Ht.  Kep.  87S)  on  exemplary  or  punitive  damages. 

Distinguished  in  Wagner  v.  Oibbs,  80  Miss.  62,  02  Am.  St.  Rep.  508,  31  So. 
434,  holding  punitive  damages  recoverable  of  assailant  in  action  for  assault  and 
batteiy,  notwithstanding  death  of  party  assailed. 
Comvenantorr  damnsea. 

Cited  in  State  ex  rel.  Hartl^  t.  Evans,  83  Mo.  App.  307,  holding  damages  for 
disgrace  and  humiliation  may  be  recovered  in  action  for  false  imprisonment; 
Hickey  v.  Welch,  91  Mo.  App.  15,  holding  anxiety,  fright,  and  other  injuries, 
mental  or  physical,  may  be  considered  in  estimating  actual  damages  from 
assault;  Cumberland  Teleg.  ft  Telepb.  Co.  v.  Qobart,  80  Miss.  261.  110  Am. 
St.  Rep.  702,  42  So.  349,  holding  telephone  company  wrongfully  cutting  out  a 
subscriber's  tel^hons  lii^le  for  ineonvenienee  and  annoyance  as  well'  aa  for 
actual  damages. 
Bnnnclpntlon  of  Infants. 

Cited  in  note  (16  R.  A.  670)  On  how  far  marriage  of  infant  warka  his 
emancipation. 


lllnm'a  rlsbt  of  action  acaSnat  varont* 

Cited  in  aasen  v.  Pruha,  60  Neb.  286,  OS  N.  W.  640,  S  A.  ft  B.  Ann.  Caa.  112. 
holding  where  child  ha«  been  taken  from  custody  of  its  foster  mother  it  mi^ 
maintain  action  against  her  for  assault;  Roller  t.  Roller,  37  Warii.  t4^  66 
L.R.A.  894,  107  Am.  St.  Rep.  805,  79  Pac.  788,  3  A.  ft  E.  Ann.  Caa.  1,  holding  no 
action  fn  tort  lies  in  favor  of  child  against  father  for  rape. 

Cited  in  footnotes  to  McKelvey  t.  McKelvey,  64  L.R.A.  991,  which  denies 
child's  right  of  action  against  father  and  stepmo^er  for  crud  and  inhuman 
treatment;  Roller  v.  Roller,  68  L.R.A.  893,  which  denies  minor  diild'a  right  of 
action  against  father  for  dunagee  for  rape  committed  ufon  her. 

Cited  in  note  (21  LJUL(NJS.)  218)  on  liabUify  of  parent  or  enstadian  for 
puniriuient  of  diild. 


land. 


13  L.  R.  A.  682,  HEWLETT  t.  GEORGE,  68  Hiss.  /03,  0  80.  885. 
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13  L.  K.  A.  684,  OLNEY  T.  GERMAN  INS.  00.  88  Mich.  M,  26  Am.  St  Rap.  C8l» 

60  N.  W.  100. 
laannmeef  ebiBse  ot  title. 

Cited  in  notes  (38  L.R.A.  663)  on  mortgi^  m  effecting  ehaqge  of  tttis  or 
interest  in  insured  property;  (10  L.  B.  A.  218)  on  severability  <tf  iBsunuMa  in 
same  poUq^. 

13  L.  R.  A.  686,  BANGOR  T.  SMITH,  83  Me.       BS  Atl.  370. 
iBterntate  eemncMe. 

Cited  in  Compagnie  Franeaiae  Da  Navigation  A  Vapeur  t.  State  Board  of 
Health.  186  U.  8.  400,  46  L.  ed.  1210,  22  Sup.  Ct.  Rep.  811  (diasenting  opinion), 
majority  holding  state  statute  empowering  local  board  of  health  to  exclude  healthy 
persons  from  locality  infected  witii  oontagions  disease  not  in  oonfliet  with  United 
State*  ConatitutiM. 

Cited  ia  footnote  to  I«larier  Grand  Tnulc  R.  Co.  17  L.  R.  A.  111.  which 
holds  state  atatote  givii^  tidcat  holdv  att^over  rif^ta  aot  applicable  ontaido 
of  stete. 

13     R.  A.  080,  HARALSON  r.  MoARIHUR*  67  Ga.  478.  13  a  £.  604. 
Relief  fpom  JvdvBieiit. 

Cited  In  note  (BO  Am.  St.  Rep.  270)  on  iiq;lfgenoa  or  inadvertenoe  of  at- 
torney as  ground  for  relief  from  judgment. 

IS  L.  R.  A.  600.  WILLIAMSON  t.  HILL,  154  Macs.  117,  27  N.  E.  1008. 

13  L.  R.  A.  603.  WOLF  t.  O'CONNOR,  88  Mioh.  124.  60  N.  W.  118. 

Followed  without  discussion  in  Seely  v.  O'Coaner.  88  Mich.  134.  60  N.  W.  120. 
Fmrndmlent  eOBToyaaeeai  iMtee* 

Oted  In  Daniel  v.  Palmer.  124  Midi.  388.  82  N.  W.  1067,  holding  bill  in  eqaHj 
in  aid  of  execution,  to  set  aside  alleged  fraudulent  oonveyiitioe  of  real  eatcta, 
must  be  filed  within  one  year  after  Idvj. 

Cited  in  note  (68  Am.  St.  Rep.  88}  on  fraudulent  assignments  for  Creditors. 
Bxeentlom  on  equitable  lntere«t  of  debtor. 

Cited  in  Flynn  t.  Holmes.  146  Mich.  013.  U  L.R.A.(K.6.)  216.  108  N.  W.  686, 
holding  that  deed  abaolutl^  to  aacure  debt  may  be  Jeried  on  under  ezeeutioD 
against  grantor. 

18  L.  R.  A.  008.  AYR£S  T.  DUITON.  87  Mich.  628,  40  N.  W.  807. 
CoBtvibnttona  to  eeeue  loeatlea  of  epeeiae  entevsriaea. 

Cited  in  footnotes  to  Fort  Wayne  Electric  Light  Co.  v.  Miller,  14  L.  R.  A.  804, 
whidi  authorizes  recovery  back  on  removal  of  subscriptions  made  to  secure  loca- 
tion of  factory;  Texas  &  P.  R.  Co.  v.  Scott,  37  L.  R.  A.  04,  which  holda  agree, 
ment  to  establish  depot  at  particular  point  not  required  keeping  it  there  forever. 

Cited  in  note  (19  L.  E.  A.  268)  on  condition  in  deed  that  land  is  to  be  used 
for  Bpecified  charitable  public  or  quasi-public  purpose. 

Distinguished  in  Flint  A  P.  >L  R.  Co.  v.  Rich,  01  Mich.  297.  61  N.  W.  1001, 
holding  that  railroad  abandoning  road  must  reimburse  persona  contributing  to 
construction;  Williams  v.  Flint  A  P.  M.  R.  Co.  116  Mich.  396,  74  N.  W.  641, 
holding  contributor  to  railroad  who  does  not  present  claim  in  proceeding  by  com- 
pany fw  abandonment  of  road,  preelnded  from  thereafter  presenting  same. 
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13  L.  R.  A.  701,  MILLER  v.  MEAD,  327  N.  Y.  544,  28  N.  E.  387. 
Hcelutmlea'  Uenat  ImprovemcBt  with  ''oonacnt  of  owner," 

Cited  in  Natioiul  Wall  Paper  Co.  v.  Sire,  1G3  N.  Y.  130.  67  K.  E.  293,  Be* 
varaing  37  App.  Div.  407,  65  N.  Y.  Sui^.  1009,  holding  lien  for  repairs  made  by 
leasee  attaches  to  realty,  where  lease  provides  lessee  shall  repair  at  own  cost,  and 
imprOTements  belong  to  owner  upon  re-entry;  Jones  v.  Mcnkc,  168  N.  Y.  64, 
60  N.  E.  1053,  holding  consent  of  owner  to  laying  of  tile  floor  shown  by  lease 
stipulating  premises  to  be  fitted  up  by  lessee  for  liquor  and  restaurant  businob-' 
within  time  fixed;  Mosher  t.  Lewis,  10  Misc.  376,  31  N.  Y.  Supp.  433,  holdiujj 
consent  of  owner  to  improvement  by  lessee  shown  by  covenant  of  lessee  to  improve 
existing  building  or  erect  new  one  at  own  expense,  although  lienor  had  no  knowl- 
edge of  provisions  of  lease  at  time  work  done;  Steeves  Sindair,  66  App.  IKv. 
452,  67  Y.  Supp.  776,  holding  lease  stipulating  for  erection  of  building  by 
lessee,  which  shall  become  property  of  lessor  at  expiration  of  term,  shows  consent 
of  lessor  to  improvement;  Carey-Lombard  Lumber  Co.  v.  Jones,  187  111.  211,  38 
N.  E.  347,  holding  building  erected  by  lessee  under  lease  providing  for  approval 
of  plans  by  lessor,  and  that  improvement  shall  become  part  of  realtrjr,  entitles 
subcontractor  to  lien;  Vosseller  v.  Slater,  25  App.  Div.  371,  49  N.  Y.  Supp.  478, 
holding  privilege  given  in  executory  contract  of  sale  for  removal  of  building  by 
vendee,  and  knowledge  of  alterations  therein,  not  sufficient  proof  of  "consent" 
of  vendor;  Malmgren  v.  Phinney,  50  Minn.  464,  IS  L.  B.  A.  76S,  62  H.  W.  916, 
holding  lien  for  improvements  by  vendee  under  executory  contract  of  sale  not 
affected  by  provision  that  title  and  lien  under  mortgages  for  purchase  money 
should  not  be  affected  by  claims  for  labor  and  material;  Barnard  v.  Adorjan. 
116  App.  Div.  537,  101  N.  Y.  Supp.  502,  holding  the  Interest  of  an  owner  in  real 
property  is  chargeable  with  value  of  work  performed  or  materials  furnished  in 
the  erection  or  repair  of  any  building  thereon  when  the  same  is  bo  performed 
or  furnished  with  his  consent,  and  a  requirement  In  a  contract  between  vendor 
and  vendee  or  between  landlord  and  tenant  tiiat  the  vendee  -or  tenant  ah^l 
make  curtain  improvements  on  the  premiaas  is  sufficient  consent  of  owner  to 
charge  property  with  claims  which  accrue  in  making  those  improvements;  Tins- 
ley  v.  Smith,  115  App.  Div.  710,  101  N.  Y.  Supp.  382,  holding  owner  of  building 
by  giving  a  lease  wherein  lessee  covenants  to  repair  "conseuts"  to  repairs  thereon 
by  third  person  under  contract  with  lessee,  so  as  to  charge  building  with 
mechanic's  lien  under  statute. 

Cited  in  footnote  to  Beck  v.  Catholic  University  of  America,  60  L.  R.  A.  316, 
Reversing  62  App.  Div.  602,  71  N*.  Y.  Supp.  370,  which  holds  vendor'^  consent  to 
erection  of  buildings  not  shown  by  clause  in  land  contract  giving  vendee  "rig^t  of 
immediate  possession"  for  erection  of  buildings. 

Cited  in  note  {11  L.R.A.<N.S.)  768)  on  requiring  or  permitUi^  another  to 
make  improvements  at  his  own  expense  aa  rendering  land  owner's  interest  sub- 
ject to  lien. 

Distinguished  in  Cowen  v.  Paddock,  137  K.  Y.  193,  33  N.  E.  154,  Affirming  43 
JJ.  Y.  S.  R.  344,  17  N.  Y.  Supp.  387,  holding  consent  of  vendor  to  improvement 
not  shown  where  vendee  took  possession  contrary  to  contract,  and  erected  build- 
ing against  protest  of  vendor;  Regan  v.  Borst,  11  Misc.  96,  32  N.  T.  Supp.  810, 
holding  lease  of  premises  for  hotel  and  saloon,  for  which  alterations  would  be 
necessary,  and  provision  tliat  improvements  shall  become  part  of  fee,  not  sufficient 
to  show  consent  by  implication  where  lease  provides  no  alterations  shall  be  nude 
without  written  consent  of  lessor. 
g^Meleaer  of  pcrforsMaee  M  eoadltlmi  t«  lien. 


Cited  in  Hollister  v.  Mott,  32  N.  Y.  S.  R.  745.  10  N.  T.  Bupp.  409,  holding 
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substantial  performance  Bufficient' to  entitle .  contractor  to  claim  lien;  Nmr  t. 
Carroll,  73  Hun.  56G,  26  N.  Y.  Supp.  320,  holding  subcontra^otor  entitled  to  lien 
for  work  done  aocordiug  to  plans  of  owner's  architect,  alUiough  principal  eon- 
tractor  disabled  from  completing  contract  with  owner. 
Risbta  ot  Bubcos  tract  on. 

Cited  in  note  (20  L.  R.  A.  566)  on  paynunt  to  oootraeton  or  BobcontraetorB 
MM  affecting  liens  of  nibordinate  daimants, 

13  L.  B.  A.  707,  BURKETT  t.  GiaFFITH,  90  Cal.  532.  20  Am.  St.  Rep.  151. 

27  Pac  527. 
■lander  of  tttl«. 

Approved  in  Hygienic  Fleeced  Underwear  Co.  v.  Way,  35  Pa.  Super.  Ct.  234. 
holding  to  support  action  for  slander  of  title  it  must  be  shown  that  the  false 
statemoit  was  made  in  bad  faith  and  that  special  damage  resulted  therefrom. 

Cited  in  Butts  v.  Ixmg,  04  Mo.  App.  600.  68  a  W.  754  (dissenting  opinion), 
majority  holding  petition  alleging  slanderous  words  uttered  after  completed  oon- 
treot  of  sale,  but  before  deed  issued,  whereby  plaintiff  was  compelled  to  sell  for 
less  sum,  sufficient  on  demurrer;  Continental  Realty  Co.  t.  Little,  135  Ky.  628, 
117  S.  W.  310,  holding  petition  in  an  action  for  slander  of  title  must  set  out  the 
words  constituting  the  slander  and  the  special  damage  incurred  thereby. 

Cited  in  footnote  to  Reyes  v.  Middlet(»,  SO  li.  B.  A.  66,  wtiieh  denies  tnjuneUott 
against  slander  of  title. 

Cited  in  notes  (16  L.B.A.  244)  On  injnnetion  against  false  statements  as  to 
plaintifTs  property  or  business;  (0  Eng.  RuL  Gas.  185)  on  maliee  as  essential 
to  slander  of  title. 
ArarasaentatlTe  pleadlnv. 

Cited  in  Hibemid  Sav.  &  L.  Soe.  v.  Thornton,  117  Cal.  483,  49  Pac.  673,  hold- 
ing complaint  sufficient  to  support  action  upon  promissory  note  not  bad  because 
of  recital  at  aid  of  note  that  same  is  secured  by  mortgage;  Re  Cook,  137  Cal. 
101,  69  Pae;  968,  holding  allegation  that  inventory  and  apprafsenient'were  made 
with  refereiice  to  ^pers  and  records  in  elerk's  office  not  sufficient  averment  of 
value  in  petition  for  sale  of  real  estate  of  decedent;  Weinberger  t.  Weidman,  134 
Cal.  601,  66  Pac.  869.  holding  defendant's  admission  of  allegation  in  complaint 
of  amount  due  upon  note,  coupled  with  explanation  that  change  in  interest  was 
agreed  upon  at  date  before  note  became  barred,  not  sufficient  to  show  renewal  in 
writii^  before  note  barred;  Union  Sewer  Pipe  Co.  v.  Olson,  82  Minn.  190,  84 
N.  W.  756,  holding  on  demurrer,  sufficiency  of  contractor's  bond,  attached  as 
exhibit  to  complaint  thereon,  may  be  determined  from  inBpection  of  its  provisions; 
Cave  V.  Gill,  69  S.  C.  258,  37  S.  E.  817,  holding  on  demurrer  to  complaint  for 
goods  sold  and  delivered,  insufficient  allegations  as  to  consideration  may  be  cured 
by  taking  same  in  connection  with  exhibit  of  account  attached  to  complaint; 
Wells,  F.  &  Co.  V.  McCarthy.  6  Cal.  App.  307,  90  Pac.  203,  holding  argumentative 
pleading  is  no  more  permissible  under  the  Code  that  it  was  at  common  law. 
Reference  to  czlilbltB  to  snpplr  d«f«ct  In  pleadlass. 

Cited  in  San  Francisco  Sulphur  Co,  v.  ^tna  Indemnity  Co.  11  Cal.  App.  09S, 
l(Hl  Pac.  111.  holding  allegations  in  complaint  control  recitals  in  an  undcrtalcing 
attached  to  complaint  as  exhibit;  Barton  v.  Territory,  10  Ariz.  109,  86  Pac. 
730,  holding  that  statement  in  exhibit  filed  with  and  made  part  of  complaint 
cannot  be  taken  as  substantive  allegation  and  supply  omissions  in  complaint; 
Ablers  v.  Smiley,  11  Cal.  App.  345,  104  Pac.  997,  holding  whatever  is  an  es> 
sentiat  olemeBt  to  a  cauae  of  action  must  be  presented  by  distinct  averment. 
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aod  cannot  be  left  to  ialerenoe  drawn  from  tlie  oontruetion  of  a  doennmit  at- 
tached to  complaint. 

DistingaUhed  in  Santa  Rosa  Bank  v.  Paxton,  14A  Gal.  IM.  86  Pae.  lOS,  hold* 
iog  power  of  attorney  made  part  of  complaint  may  be  referred  to  to  supply  de- 
fective allegation  in  complaint. 
Conatraetlmt  of  pIc«4Ib«b  nnder  Cod*. 

ated  in  Witham  v.  filood,  124  Iowa,  <iV6,  100  N.  W.  SS8,  holding  wider  code 
pleadings  are  to  be  construed  liberally. 

13  L.  R.  A.  711.  COHEN  v.  KNOX.  00  Cal.  266.  27  Pac.  21S. 
Frandalent  coBveyKBeoB. 

Cited  in  Vanfiickle  v.  Wells,  F.  &  Co.  lOS  Fed.  24.  holding  conveyance  to  wife 
in  payment  of  indebtednesB,  when  husband  indebted  to  others,  not  presumptively 
fraudulent;  Welch  v.  Morris,  103  Mo.  310.  92  8.  W.  98;  Priest  v.  Brown,  100 
Cal.  634,  35  Pac.  323,— holding  title  of  purchaser  in  good  faith  not  affected  by 
fact  that  conveyance  was  made  with  intention  of  defrauding  creditors;  Emmons 
V.  Barton,  109  Cal.  671.  42  Pac.  303,  holding  conveyance  made  by  husband  or 
father  to  his  wife  or  child  is  valid  aa  agunst  creditors  although  tiw  eoosidera- 
tion  waa  lov«  and  affection  alone,  unless  it  was  made  with  intent  to  defraud  his 
creditors. 

DcCcctlv*  oomplalat  cored  onswer. 

Cited  in  Plinn  v.  Ferry,  127  Cal.  664,  60  Pae.  434,  holding  complaint  in  rej^erin 
alleging  plaintiff  in  possession  day  before  filing  cured  by  answer  denying  plaintiff's 
right  to  possession,  and  alleging  ownership  and  right  of  possession  at  all  times 
in  defendant;  Bell  v.  Murray,  13  C(do.  App.  224,  67  Pae.  488,  holding  eun^int 
in  action  to  resbain  sale  of  property  under  execution,  and  to  pravoit  <doud  on 
title  defective  in  showing  remrd  title  not  in  judgment  debtor,  cured  by  answer 
ishowing  aucb  party  equitable  owner  of  premises;  Antonelle  v.  Kennedy  &.  S. 
Ijumber  Co.  140  Cal.  321,  73  Pac.  »66,  holding  variance  between  plaintiff's  plead- 
ing and  prbof  immaterial,  where  defendant  set  out  contract  relied  on  in  full; 
Vance  v.  Anderson,  113  Cal.  530,  45  Pac  810,  holding  complaint  in  ejectmeot 
which  fails  to  allege  that  plaintiff  was  entitled  to  possession  is  cured  by  denial 
in  answer  that  plaintiff  was  entitled  to  possession;  Kreling  v.  Krelis^.  lia  Cal. 
420.  60  Pae.  646;  Abner  Doble  Co.  v.  Keystone  Consol.  Min.  Co.  145  CaL  406, 
7S  Pac.  1050;  Mahoney  v.  American  Land  &.  Water  Co.  2  Cal.  App.  180.  83  Pac. 
267;  Donegan  v.  Houston,  5  Cal.  App.  632,  90  Pac.  1073;  Daggett  v.  Gray.  110 
Cal.  172,  42  Pac.  568, — holding  complaint  which  lacks  the  averment  of  a  tact 
essential  to  a  cause  of  action  may  be  so  aided  by  the  averment  of  that  fact  in 
the  answer  as  to  uphold  a  judgment  thereon. 

Distinguished  in  Vanalstine  v.  Wlielan,  135  Cal.  234,  67  Pac  125,  holding 
complaint  in  replevin,  omitting  averment  of  ownership  and  right  of  possession  at 
time  action  commenced,  not  cured  by  answer  alleging  Uiat  plaintiff  was  iKit  owner 
or  entitled  to  possession  at  commencement  of  action,  ^or  at  any  other  time;" 
[libemia  Sav.  ft  L.  Koc.  v.  Thornton,  123  Cal.  63,  55  Pac.  702,  holding  complaint 
for  recovery  merely  of  judgment  for  amomit  of  note  will  not  entitle  ptaiiitjfT  to 
foreclosure,  upon  answer  alleging  note  one  of  several  secured  1^  mortgage. 

13  L.  B.  A.  714,  PEOK  v.  REES,  7  Utah,  467,  27  Pac.  681. 
Dollvevr  of  deed*. 

Cited  in  footnotes  to  King  v.  Smith,  54  L.  H.  A.  70ft,  which  sustains  delivery 
of  gift  to  donee  by  third  person  after  donor's  final  loss  of  conBoiousness ;  Martin 
V.  Flaherty,  10  L.  R.  A.  243.  which  holds  manual  delivery  of  deed  not  easential; 
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FftiTot  T.  Awry,  28  Xi.  S.  A.  1S3,  ^leh  ludda  enention  of  d«ed  in  prosnoi  of 
vitnesB  not  suffloieiit  ddiTeiy;  D&ggett  t.  SimondBf  40  L.  B.  A.  S32,  which  bub- 
tains  right  of  cow  to  whom  note  deliTered  in  escrow  to  be  deliveMd  on  payea'i 

death,  to  deliver  same  on  happening  of  condition. 

Cited  in  notes  (64  L.  R.  A.  865,  882)  on  delivery  of  deed  to  third  persooi;  or 
record,  or  delivery  for  record,  by  grantor;  (63  Am.  St  Rep.  664)  on  what  is  • 
delivery  of  a  deed;  (09  Am.  8t.  Bep.  901,  908)  on  gifts  cmua  mortw. 

Distinguished  in  Schlkher  v.  Keeler,  61  N.  J.  Eq.  396,  48  Atl.  303,  holding 
delivery  to  scrivener  to  hold  for  grantee  until  grantor's  death,  without  reserv»> 
tion  of  G<nitrol,  suflleient. 

13  L.  R.  A.  717,  BAEHR  t.  CLARK,  83  Iowa.  313.  49  N.  W.  840. 
Batopp«I  to  plaim  Htle  to  p«raonnI  property* 

Cited  in  Gilnian  Linseed  Oil  Co.  v.  Norton,  80  Iowa,  444,  48  Am.  8t.  Rep.  400, 
56  N.  W.  663,  holding  owner  not  estopped  from  claiming  personal  property 
against  innocent  purchaser  from  owner's  agent  in  possession,  but  without  authw* 
ity  to  sell;  Quinton  v.  Cutlip,  1  Okla.  310,  32  Pae.  269,  holding  de  jwn  municipal 
eorporntion  not  liable  for  goods  sold  de  faeto  oorporatlon,  where  ddivery  made 
after  former  came  into  being,  and  ofRoers  oi  latter  converted  property  to  own  nee. 

Cited  in  footnote  to  O'Connor  v.  Clark,  29  L.  R.  A.  607,  which  holds  one  per- 
mitting another  to  have  name  and  occupation  painted  on  wagon  estopped  to  assert 
title  as  against  innocent  purchaser. 

Cited  in  notes  (2S  L.RJ^.(N.8.}  778)  on  right  of  one  leaving  chattels  in 
another's  possession  as  against  latter's  vendees  or  creditors;  (2  Eng.  Rul.  Cas. 
436)  on  title  of  purchaser  from  one  obtaining  property  from  owner  by  fraud. 

13  L.  R.  A.  719,  REYNOLDS  v.  HANES,  83  Iowa,  342,  32  Am.  St.  Bep.  311, 

49  N.  W.  851. 
Ltbcrml  cons  traction  ot  exemption  lawa. 

Cited  in  Puget  Sound  Dressed  Beef  &  Packing  Co.  v.  Jeffs,  11  Wash.  471.  27 
L.  R.  A.  810,  48  Am.  St.  Kep.  885,  39  Pac.  962;  Chase  v.  Swayne,  88  Tex.  222, 
63  Am.  SU  Bep.  742,  30  S.  W.  1049;  Wright  v.  Brooks,  101  Tenn.  604,  49  S.  W. 
828, — holding  proceeds  of  insurance  policy  upon  exempt  property  not  subject  to 
garnishment  for  debts  of  assured;  Bills  v.  Pratt  City,  111  Ala.  630,  33  L.  R.  A. 
265,  S6  Am.  St.  Bep.  76,  20  So.  649,  holding  proceeds  of  insurance  on  city  hall 
exempt  from  gamishmoit;  Cleveland  v.  McConna,  7  N.  D.  459,  41  L.  B.  A.  854« 
66  Am.  St.  Rep.  670,  75  N.  W.  908,  and  Treat  v.  Wilson,  65  Kan.  733,  70  Pac 
893,  refusing  to  set  off  judgment  against  another  judgment  representing'proceeds 
of  exempt  property;  Millingtoa  v.  Laurer,  89  Iowa,  325,  48  Am.  St.  Bep.  385, 
56  N.  W.  533,  holding  judgment  creditor  cannot  set  off  judgment  against  claim 
of  assignee  of  exempt  personal  earnings  of  judgment  debtor;  Kinzer  v.  Stej^ens,, 
121  Iowa,  349,  96  N.  W.  858,  holding  proceeds  of  heir's  volimtary  sale  of  interest 
in  homestead  not  exempt;  Caldwell  v.  Byan,  210  Mo.  38,  16  L.B.A.i[K.S.)  504, 
124  Am.  St.  Bep.  717,  108  S.  W.  633,  14  A.  ft  E.  Ann.  Cas.  814  (dissenting  opin- 
ion ) ,  as  to  insnrance  on  exempt  property  frott  execution  being  itself  exempt. 

Cited  in  footnote  to  Equitable  Life  Assur.  Soc  v.  Goods,  35  L.  R.  A.  600, 
whi<di  holds  lav  library  of  attorney  occupying  part  of  time  in  legal  buainesa 


Cited  in  no^  [19  L.  R.  A.  34)  on  how  far  proceeds  of  exempt  property  retain 
exempt  character;  (66  Am.  St.  Rep.  385)  on  exemption  of  proceeds  of  exempt 
personalty;  45  Am.  St.  Rep.  238)  on  exemption  of  iroceeds  and  produce  ot 
homestead. 


exempt. 
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18  L.  R.  A.  721.  JAMESVIIXE  &  W.  R.  CO.  v.  FISHER,  100  N.  a  1,  13  6.  E. 
698. 

BllgrlblUtr  tm  «fll«e. 

Cited  in  State  v.  Tolandf  36  8.  C  520,  15  S.  E.  698,  holding  minor  maj  aet  u 
special  deputy  of  iheriff;  Prince  t.  Dickson,  39  S.  C.  482,  18  S.  E.  33,  holding 
&ppoinfanent  of  special  deputy  iheriff  to  gnminons  to  renew  judgm^t  authorised; 
Somera  v.  Burke  County,  128  N.  C.  684,  68  Am.  St.  Rep.  834,  31  S.  E.  873,  up- 
holding that  Mgmey  of  deputy  iheriff  terminatei  upon  iheriff  being  adjudged 
insane. 

Cited  in  footnotes  to  State  ex  rel.  Peters  v.  Davidson,  20  L.  R.  A.  311,  and 
Opinion  of  Juaticea,  32  L.  R.  A.  350,  which  hold  woman  ineligible  to  office  of 
notary  public. 

Distinguished  in  Atty.  Gen.  v.  Abbott^  121  Jdich.  547,  47  L.  R.  A.  96,  80  K. 
W.  372,  holding  woman  ineligible  to  hold  olBce  of  prosecuting  attorney. 

13  L.  R.  A.  723,  McCLXJRE  T.  MELTON.  34  S.  C.  377.  13  S.  E.  615. 
SubroKitlon. 

Cited  in  Robinson  v.  Lonery,  52  S.  C.  467,  30  S.  B.  487,  holding  purchase 
not  entitled  to  be  subrc^ted  to  rigbti  of  mortgagee  upon  paymoit  of  mortgage 
of  vhich  be  had  notice. 
Rnnntnar  of  llaiMatlons. 

Cited  in  notes  (3  L.R.A.(N.S.)  1188)  on  effect  of  injunction  against  suing  on 
running  of  limitations;  (15  L.R.A.{K.8.)  158)  as  to  whether  limitations  com- 
mence to  run  at  time  of  breach  of  contract,  or  at  time  actual  damages  sustained. 

13  L.  R.  A.  728,  ROUX  v.  BLODGKTT  k  D.  LUMBER  CO.  85  Mich.  519,  24 

Am.  St.  Rep.  102,  48  N.  W.  1092. 
AMnmptlon  ot  rlak  by  Berwintt 

Cited  in  Dempaey  v.  Sawyer,  95  Me.  302,  49  Atl.  1035,  holding  employee  using 
defective  circular-saw  machine,  after  complaint  to  master  and  promise  to  repair, 
works  at  master's  risk;  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  115,  53  N. 
E.  46S,  Affirming  21  Ind.  App.  699,  51  N.  E.  737,  holding  servant  does  not  assume 
risk,  where  promise  made  to  repair  "soon  as  job  completed,"  and  injury  occura 
before  time  apires;  Rice  Eureka  Paper  Co.  174  N.  Y.  392,  62  L.  R.  A.  614, 
05  Am.  St  Rep.  685,  60  K.  E.  979,  holding  master  liable  for  injuries  to  servant 
induced  to  remain  at  work  by  promise  to  fix  detective  machine  within  a  few 
days;  Schlacker  t.  Ashland  Iron  Min.  Co.  80  Mich.  261,  50  N.  W.  839,  holding 
master  responsible  for  injury  from  fall  of  roof  of  mine,  where  mining  captain 
when  warned  of  danger  promised  to  attend  to  same,  and  ordered  employees  back 
to  work;  Gardner  v.  Michigan  C.  R.  Co.  150  U.  S.  360.  37  L.  ed.  ItlO,  14  Sup. 
Ct.  Rep.  140,  holding  employee's  assumption  of  risk  of  n^Iigence  of  fellow  ser- 
vants does  not  relieve  railroad  from  liability  for  injury  to  brakeman  from  defect 
in  planking  between  tracks;  Ashman  v.  Flint  ft  P.  M.  R.  Co.  90  Mich.  671,  61 
N.  W.  645,  holding  failure  of  railroad  to  keep  frogs  in  yards  filled  or  blocked 
negligenoe;  Sehroeder  v.  Flint  &  P.  H.  R.  Co.  103  Mieh.  222.  20  L.  R.  A.  326, 
SO  Am.  St.  Rep.  3S4.  61  N.  W.  063  (concurring  opinion),  majority  holding  master 
not  liable  for  injury  to  servant  from  failure  of  foreman  to  give  notice  when  train, 
which  was  being  unloaded,  was  about  to  move;  L;«-nch  v.  Chicago,  St.  L.  A  P. 
R.  Co.  8  Ind.  App.  520,  36  N.  E.  44,  holding  servant  rolling  oar  wheel  along 
teaek  with  knowledge  of  defective  condition,  and  of  dangw  therafronn,  aamuM 
risk:  Pittoburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Woodward,  0  Ind.  App.  171,  36  K.  E. 
442,  holding  employee  not  bound,  with  master,  to  inspert  applianoH  to  dlaeorer 
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latent  defects;  Freeman  t.  Savannah  Electric  Co.  130  Cft.  454,  60  8.  S.  1042, 
holding  promise  of  master  to  repair  or  replace  a  defective  machine  will  not 
excuse  employee  from  exercise  of  ordinary  care  in  its  use  before  defect  is 
lemediedi  Anderson  T.  Seropian,  347  Cal.  200,  81  Fac.  521;  Brouseau  v.  Kellogg 
Switchtward  A  Supply  Co.  158  Mich.  317.  27  L.R.A.(N.S.)  1056,  122  K.  W.  620; 
Sapp  Christie  Bros.  79  Neb.  700,  115  K.  W.  819;  Morgan  v.  Rainer  Beach  Lum- 
ber Co.  51  Wash,  342,  22  L.R.A.CN.S.)  477,  OS  Pac.  1120;  Foster  v.  Chicago,  R. 
T.  &  P.  E.  Co.  127  Iowa,  SO,  102  N.  W.  422,  4  A.  E.  Ann.  Cm.  150,— holding 
when  master  has  expressly  promised  to  repair  defect  tiie  servant  can  recover  for 
an  injury  caused  thereby  within  such  a  period  of  time  as  it  would  be  reasonable 
to  allow  for  its  performance. 

Cited  in  footnote  to  Stager  v.  Troy  Laundry  Co.  53  L.  R.  A.  459,  which  holds 
risk  of  band  passing  under  guard  rails  into  rollers  not  assumed  as  matter  of 
law  by  servant  operating  mangle  in  laundry. 

Cited  in  notes  (40  Lw  R.  A.  782)  on  rights  of  servant  who  continues  work  on 
faith  of  master's  promise  to  remove  spcciflc  cause  of  danger;  (17  Fng.  Rul.  Cas. 
239)  OQ  assumption  of  risks  by  employee;  (119  Am.  St.  Rep.  435)  on  recovery 
for  injury  due  to  nonrepair  of  machinery  due  to  master's  failure  to  perform 
promise  to  repair. 

Distinguished  in  Dewey  v.  Detroit,  G.  H.  &  M.  R,  Co.  97  Mich.  332,  22  L.  R. 
A.  293,  37  Am.  St  Rep.  348,  56  N.  W.  750,  Reversing  on  rehearing  97  Mich.  343, 
16  L.  R.  A.  343,  52  N.  W.  042,  holding  railroad  not  liable  for  injury  to  brakeman 
from  neglect  of  ear  inspector  to  observe  l^t  ear  improperly  loaded  before  put- 
ting into  train. 
Contrlbntorr  nesllKettce. 

Cited  in  Roux  v.  Blodgett  &,  D.  Lumber  Co.  04  Mich.  608,  54  N.  W.  492,  and 
Ashman  v.  Flint  &r.U.R.  Co.  90  Mich.  573,  51  N.  W.  645,  holding,  whoi  iacts 
respecting  negligence  are  such  that  different  minda  may  honestly  draw  different 
otrnduBiMia  from  them,  question  for  juiy;  Haines  t.  Lake  Shore  A  M.  8.  R.  Co. 
129  Mich.  484,  89  HI.  W.  340,  holding,  where  evidence  as  to  looking  and  listen* 
ing  at  railroad  crossing  is  conflicting,  question  of  contributory  negligenoe  for 
jury;  Smith  v.  Spokane,  16  Wash.  408,  47  Fac.  888,  holding  contributory  negli- 
gence of  plaintiff  using  sidewalk  covered  with  snow  and  ice  properly  sulmiitted  to 
Jvzy;  Becker  v.  Detroit  Citizens'  8ti«et  R.  Co.  121  Mich.  S87,  80  N.  W.  681, 
heading  motorman,  who  has  already  made  stop  required  by  ordinance,  attempting 
to  cross  another  road  with  car,  when  approaching  car  150  or  200  feet  away,  and 
required  also  to  stop,  not  n^ligent;  Saner  t.  Lake  Shore  &  M.  S.  R.  Co.  108 
Uich.  33,  6S  N.  W.  624  (dissenting  opinion),  majority  holding  section  hand 
injured  while  passing  over  moving  flat  cars,  preparatory  to  getting  off  teain, 
npon  order  of  conductor,  negligent;  Pow^  r.  Thayer  Lumber  Co,  92  Uieh.  M2, 
52  N.  W.  037  (dissenting  opinion),  majority  holding  negligence  of  brakeman,  in 
BO  loading  logging  train  as  to  interfere  with  tree  which  he  knows  stands  too  near 
track,  proximate  cause  of  injury;  Groatick  v.  Detroit,  L.  &,  N.  R.  Co.  00  Mich. 
607,  51  N.  W.  667  (dissenting  opinion),  majority  holding  person  looking  in  one 
direction  mly  before  driving  across  railroad  guilty  of  contributory  negligence. 

Distinguished  in  Hayball  v.  Detroit,  G  H.  4.  M.  R.  Co.  114  Mich.  140,  72  N. 
W.  14S,  holding  employee  continuing  to  work  with  defective  macbineiy  after 
repeated  complaints,  and  being  told  there  was  no  time  to  fix  it,  negligent;  Soders- 
trom  T.  Holland-Emery  Lumber  Co.  114  Mich.  86,  72  N.  W.  13,  holding  em- 
ployee piling  lumber  npon  dodc  knowing  it  to  be  unsafe,  and  after  orders  from 
superior  to  refrain  from  working  there,  guilty  of  n^ligence. 
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18  Ii.  R.  A.  783.  HUNNBWELL  t.  DITXBURY,  IM  Maaa.  286,  »  K.  E.  £87. 
BlSkt  Of  aettOB  for  deceit. 

Cited  in  Hmmewell  t.  Dnxbury,  157  Mass.  2,  31  N.  E.  700,  holding  reference 
of  creditor  of  corporation  to  certificate  on  file,  containing  false  statement  of 
assets,  not  ground  for  action  of  deceit;  Naeh  v.  Minnesota  Title,  Ins.  &  T.  Co. 
169  Mass.  442,  34  N.  E.  625,  holding,  where  letter  addressed  by  title  insunince 
company  to  trustee  of  corporation,  intended  for  use  in  selling  bonds,  representa- 
tions concerning  value  of  security  deemed  made  to  all  persons  to  whom  letter 
ahcnra;  Henry  t.  Dennis,  95  Me.  29.  85  Am.  St.  Rep.  365,  49  Atl.  68,  holding 
writer  of  letter  containing  false  representations  as  to  solvency,  for  purpose  of 
inducing  credit,  liable  In  action  for  decdt  to  flrm  of  which  addressee  of  letter 
is  member;  Merchants'  Nat.  Bank  v.  Armstrong,  65  Fed.  940,  holding  bank  dis- 
counting note,  on  security  of  stock  on  another  bank,  which  had  published  false 
statement  of  condition,  without  cause  of  action  for  deceit;  Dettra  v.  Kestner, 
147  Fa,  676,  23  Atl.  889,  holding  misrepresentations  of  officers  of  mutual  insur* 
ance  company  to  induce  one  to  become  member  no  defense  to  action  for  assess- 
ment where  rights  of  innocent  third  parties  have  intervened;  Greene  v.  Mercan- 
tile Trust  Co.  60  Misc.  195,  111  N.  Y.  Sapp.  802,  holding  to  sustain  an  action 
for  deceit,  misrepresentations  must  have  been  made  to  plaintiff  individually  or 
as  one  of  a  class  to  whom  they  are  in  fact  addressed  or  have  been  intended'  to 
influence  his  conduct  in  the  particulars  of  which  he  complains;  McKee  v.  Rudd, 
222  Mo.  364,  133  Am.  St.  Rep.  529,  121  S.  W.  312;  Webb  v.  Rockefeller,  105  Mo. 
70,  6  L.R.A.(N.S.)  878,  93  8.  W.  772,— holding  filing  of  false  certificate  does 
not  render  incorporators  liable  to  creditors  in  action  for  deceit;  Cheney  v. 
Dickinson,  28  L.R.A.(N.S.)  359,  96  C.  C.  A.  314,  172  Fed.  112,  holding  officers 
of  corporation  who  issued  fraudulent  prospectus  to  sell  treasury  stock  are  not 
liable  in  damages  for  the  fraud  to  one  who,  in  reliance  upon  it,  purchased  from 
Ml  individiuil  stock  in  which  corporation  had  no  interest;  McKee  v.  Rudd,  222 
Mo.  372,  133  Am.  St.  Rep.  629.  121  S.  W.  312,  holding  that  judgment  creditor 
of  corporation,  whose  charter  falsely  recites  that  stock  is  paid  up  cannot  on 
that  ground  recover  against  officers  who  have  nOt  paid  their  stock  in  money; 
Puffer  V.  Welch,  144  Wis.  514,  129  N.  W.  525,  Ann.  Cas.  1912  A,  1120,  to  the 
point  tliat  person  lias  no  right  to  rely  on  statements  in  certificate  made  by 
foreign-  corporation  which  ceKificate  is  required  to  be  filed  before  doing  business 
in  state. 

Cited  in  notes  (6  L.R.A.(N.S.)  876)  on  false  statements  in  required  reports  to 
ptiblie  officers  as  basis  of  common  law  action  by  individuals  for  deceit  against 
officers  or  directors;  (85  Am.  St.  Rep.  390)  on  liability  for  misnpreseatations 
indirectly  made  to  complaining  party. 

Distinguinhed  in  Hindman  v.  First  Nnt.  Bank,  57  L.  R.  A.  117,  50  C.  C.  A. 
634,  112  Fed.  942,  Reversing  86  Fed.  1018,  holdiiig  misrepresentations  of  bank 
indncing  issue  of  license  to  insurance  company,  f;rround  for  action  for  deceit  by 
one  induced  to  purchase  stock,  if  representation  intended  also  for  information  of 
those  dealing  in  shares;  WaHteld  v.  Clark,  118  Iowa.  72,  91  N.  W.  833,  holding 
officer  making  fraudulent  statement  of  financial  oondition  of  insurance  oompanj, 
required  by  law,  liable  to  purchaser  of  stock  in  reliance  thereon. 

WTfrllfT^n^et  proxlmatf^  ean(te. 

Cited  in  footnotes  to  Vallo  v.  United  States  Exp.  Co.  14  L.  R.  A.  743,  which 
holds  throwing  trunk  from  delivery  wagon  in  highway  proximate  cause  of 
traveler  fallinp  over  anotlier  trunk;  Ilerr  v.  Lebanon,  16  L.  R.  A.  109,  which 
holds  want  of  barrier  not  proximate  oau«<>  of  omnibus  going  over  wall,  horse 


attempting  to  rise;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582, 
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m>  to  prradmate  oauie  of  injury  to  shipper  while  stopping  from  stock  our  to 
csboose;  Western  B.  Co.  v.  Mutoh,  21  L.  R.  A.  SIB.  which  holds  excessive  speed 
not  proximate  cuiiae  of  deaUi  of  boy  attompting  to  catdi  on  train;  McKama  v. 
Baeester,  17  L.  R.  A.  310,  which  holds  original  fire  cause  of  destruction  of  prop- 
erty by  back  fire.  ^ 
Sta^tvtM  revvirlns  forelsB  corporations  to  ftle  c«rtiflcatc* 

Cited  in  Steel  v.  Webster,  188  Mnss.  480,  74  N.  E.  086;  National  Fertilizer 
Co.  T.  Fall  River  Five  Oente  Sav.  Bank,  1B6  Mass.  461,  14  L.R.A.<N.S.)  664, 
88  N.  £.  671,  13  A.  &  £.  Ann.  Cos.  610y— as  to  object  of  stotutes  requiring 
foreign  corporations  to  file  ceiilflcate  stating  amount  of  ite  capital  stock,  cte. 

13  L.  R.  A.  737,  MoCASKILL  v.  CONNEOTIOUT  5AV.  BANK,  60  Conn.  300,. 

25  Am.  St  Bep.  323,  22  Atl.  568. 
ijMtnmvnta  not  neKotlable. 

Cited  in  Oleon  \.  Peterson,  SO  111.  App.  S20,  holding  certificate  of  superintend- 
tat  of  building  as  to  amount  due  oontxaetor  not  nc^tlaUe;  Mills  v.  Albany 
Exch.  Sav.  Bank,  28  Misb  253,  69  K.  Y.  Supp.  140,  holding  pass  book  of  sav- 
ings bank  not  n^iotiable  instrument  within  stotuto  providing  for  actions  on 
lost  negotiable  instrumento. 

Cited  in  note  (105  Am.  St  Bep.  744,  745)  on  duties  of  savings  banks  toward 
depositors. 
S^stovpel. 

Cited  in  Marden  v.  Dovtby.  160  N.  Y.  00,  46  L.  R.  A.  701,  54  K.  K.  726,  hold- 
ing grantor  not  estopped  by  deed,  when  signature  obtained  bj  tridk  or  artlflee. 

13  L.  R.  A.  740,  HORKTHALL  v.  BXmWEU.,  100  N.  a  10,  20  Am.  St  Rep.  556, 
13  S.  E.  721. 

Contract)  l«w  of  dotnlcll. 

Cited  in  Armstrong  r.  Best,  112  N.  C.  61,  25  L.*R.  A.  189,  34  Am.  St  Rep. 
473.  17  S.  E.  14,  holdhlg  married  woman  not  liable  for  goods  purchased  in 
another  state,  where  contract  oiforceabl^  unless  free  trader,  or  eonsoort  of  hus- 
band obtained;  Adams  v.  Fellers,  88  S.  0.  216,  35- LJLA.(N3.)  389,  70  &  E. 
722,  holding  that  one  isntlng  maefainb  to  another  for  us*  in  certain  stote,  does 
not  where  be  reclaims  proper^  as  soon  ris  he  learns  facts,  loss  titte  in  favor 
of  purchaser  in  another  atato  to  whidi  lessee  removes  property  without  au- 
thority. 

Statntea  of  domioUo. 

Cited  in  Holsbonser  v.  Qold  Hill  Copper  Co.  138  N.  C.  257.  70  L.R.A.  187,  60 
S.  E.  6if0,  holding  law  of  comity  does  not  require  courte  of  one  stete,  which  are 
administering  the  asseto  of  an  insolvent  foreign  eorporatiim,  to  give  effect  to  » 
stotute  of  its  domicile  Imposii^  a  license  tax  upon  11^  and  making  the  tax  • 

preferred  debt  in  case  of  insolvency. 

Chattel  mortangrest  removal  ot  propertr  to  another  atatc. 

Cited  in  Shapard  v.  Hynes  52  L.  It  A.  678,  footnote,  p.  675,  45  C.  C.  A.  276, 
104  Fed.  453;  Craig  v.  Williams,  80  Va.  506,  44  Am.  St  Rep.  034,  18  S.  E.  899; 
BlyUie  V.  Crump  Bros.  28  Tex.  Civ.  App.  329,  66  S.  W.  885, —  holding  Hen  of 
mortgage  duly  recorded  in  stete  where  executed  not  affected  by  removal  of  prop- 
er^ to  another  stote,  though  not  recorded  there;  Woody  v.  Jones,  113  K.  C. 
256,  18  S.  E.  205,  and  Wilson  v.  Ruatad,  7  N.  D.  332,  66  Am.  St  Bep.  849,  75 
N.  W.  2C0,  holding  bona  fide  purchaser  of  personal  property  chargeable  with 
notice  of  mortgage  duly  recorded  in  another  state,  in  which  mortgagor  and 
mortgagee  domiciled;  Greenville  Kat  Bank  v.  Evans-Snyder- Buel  Co.  9  Okla. 
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368,  60  Pae.  240,  upholding  lien  of  diaAtd  mortgage,  dulj  executed  and  rworded, 
as  against  attachment  in  another  state,  to  which  property  had  been  remored  bgr 
mortgagor;  Wall  v.  Norfolk  &  W.  R.  Co.  52  W.  Va.  494,  64  L.  R.  A.  606,  M 
Am.  St.  Rep.  948',  44  S.  E.  294,  holding  gamiahment  of  railroad  oara  in  posses- 
aion  of  company  using  them  doesaot  affect  its  rights  imder  eontoact  with  com- 
pany owning  tbem;  Re  Franklin,  151  Fed.  044,  holding  registration  of  chattel 
mortgage  notice  even  when  property  ia  carried  into  another  state;  American 
Trust  Co.  T.  W.  &  A.  Fletcher  Co.  07  a  &  A.  477.  173  Ead.  478;  Hammels  t. 
Sentoua,  161  Cal.  524,  81  Pac.  327.  IS  A.  &  E.  Ann.  Cas.  046;  StudebalmT  Bros. 
Co.  T.  Man,  13  Wyo.  370,  110  Am.  St.  Rep.  1001,  80  Pac  161,— holding  when 
personal  property  which  at  the  time  is  situated  in  a  given  state,  is  there  mort- 
gaged by  owner  and  mortgage  is  duly  executed  and  recorded  by  mode  required 
by  local  lav,  bo  aa  to  create  a  valid  lien  the  lien  remaina  good  and  effectual, 
although  property  ia  removed  to  another  state,  althoagh  mortgage  la  mot  record- 
ed in  state  to  which  removal  ia  made. 

Cited  in  notes  (64  L.  R.  A.  357.  366)  on  conflict  of  laws  as  to  chattel  mort- 
gages; (100  Am.  St.  Bep.  464)  on  mortgagees'  right  of  actua  i^faimt  third 
persons  for  invasion  ai  their  rights;  (66  Am.  St.  Bap.  862)  on  law  of  Us 
pendens;  (60  Am.  St.  Rep.  118)  en  situs  M  debts  lor  pnrpoee*  of  garnishment 
and  of  property  in  transit  in  bands  of  carriers. 
TalMltr  of  Jadsments. 

Cited  in  Long  v.  Home  Ins.  Co.  114  N.  C.  468,  19  8.  B.  347,  holding  persnial 
service  of  aommons  in  another  state  insufficient  to  give  jurisdiction  for  personal 
judgment  against  defendant;  Williams  v.  Wbitaker,  110  N.  C.  305.  14  6.  B. 
024,  holding  only  persmu  having  actual  or  constructive  notice  of  prooeedings 
for  allotment  d  homestead,  bound  thereby. 

Cited  in  footnote  to  Allred  v.  Smith,  65  L.BJi.  024,  which  h^da  Judgment  in 
action  quasi  in  rem  binding  on  the  parties  only. 

13  L.  R.  A.  743.  STULT8  v.  SALE,  92  Ky.  6,  36  Am.  A.  Rap.  676,  17  S.  W.  I4S. 
HomeatMdf  cXevt  of  low  of  tmnktlr- 

CSted  in  Towne  v.  Rumsey,  6  Wyo.  17,  86  Fa4L  1025,  and  Oowdy  v.  Johnson, 
104  Ky.  652,  44  L.  B.  A.  408,  47  S.  W.  624,  holding  homestead  right  onee 
acquired,  not  lost  by  loss  of  UmUj;  Davis  v.  H.  Fdtaon  Oe.  112  Ky.  208,  8  Am. 
St.  Rep.  289,  65  8.  W.  616,  holding  Iom  of  family  by  death  and  marriage  does 
not  devest  homestead  right;  Weaver  v.  First  Kat.  Bank,  76  Kan.  647,  !• 
L.B.A.(X.S.)  117,  123  Am.  St.  Rep.  155,  94  Pae.  273;  Dewees*  v.  Deweeae,  121 
Ky.  749,  90  S.  W.  256;  Palmer  v.  Sawyer,  74  Neb.  114,  103  N.  W.  1088,  12  A.  & 
E.  Ann.  Taa.  715, — holding  same;  Eastern  K<bitucky  Asylum  v.  Cottle,  143  Ky. 
720,  137  S.  W.  235,  holding  that  lunatic  who  at  time  of  cmnmitanent  has  home- 
stead does  not  lose  right  thereto  by  reason  of  bis  oonflnement  and  deatti  of 
family. 

Cited  in  footnotes  to  Pumell  v.  Reed,  21  L.  R.  A.  830,  whleh  authorines  ehild- 
less  holder  of  homestead  to  dispose  of  it  by  wUl;  Lyons  v.  Andiy,  65  L.  B.  A. 
724,  which  holds  eighteen-year-old  daughter  working  for  father,  dependent  per- 
son within  homestead  law. 

Cited  in  notes  (4  L.R.A.(N.S.)  370)  on  what  constitutes  a  "family"  under 
homestead  and  exemption  laws;  (16  L.R.A.(N.S.)  113)  on  eootinuanoe  of 
family  aa  otHidition  of  continuance  of  homestead  where  a  condition  of  incep- 
tion. 

Distinguished  in  Fullerton  v.  Sherrill,  114  Iowa,  615,  87  N.  W.  419,  holdii« 
widow  acquiring  homestead  after  death  «f  husband  loses  right  upon  marriage  of 
children,  though  continuing  to  occupy  premises. 
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13  L.  R.  A.  74S,  BRYANT  v.  THOMPSON,  128  N.  T.  4&fl,  88  N.  £.  522. 
Appeal)  rtsht  of  review. 

Cited  in  Merrick  v.  Kennedy,  46  Neb.  269,  64  N.  W.  989,  holding  executor 
vithout  ri^t  of  appeal  from  linal  order  of  dlBtributioo,  unlesB  pecuniarily  af- 
fected \^  order;  Re  Hodguian,  140  N.  Y.  430,  35  N.  E.  660,  Affirming  69  Hun, 
487,  23  N.  Y.  Supp.  725,  holding  one  of  several  esecutorB  cannot  appeal  from 
decree  settling  accounts,  as  champion  of  legatees  who  have  submitted  to  decreet 
Re  Coc,  55  App.  Div.  271,  66  N.  Y.  Supp.  784,  holding  executor  has  no  right  of 
appeal  from  decree  determining  validity  of  bequest,  which,  if  void,  would  go  to 
residuary  legatees,  whom  he  does  not  represent;  Re  Richmond,  63  App.  Div. 
492,  71  N.  Y.  Supp.  795,  holding  administrator  with  will  annexed,  instituting 
proceedings  for  accounting  by  estate  of  deceased  executor,  to  which  all  persona 
interested  made  parties,  cannot  appeal  from  decree;  Icham  v.  New  York  Asso. 
177  N.  Y.  222,  69  N.  E,  367,  denying  executor's  right  to  appeal  from  determina- 
tion as  to  what  fund  transfer  tax  payable  from;  Re  Stapleton,  71  App.  Dir.  2, 
75  N.  Y.  Supp.  657,  holding  executor  named  in  will  entitled  to  appeal  from  re- 
fusal of  surrogate  to  admit  codicil  to  will  to  probate;  Re  Woodworth,  64'  Hun, 
526,  19  N.  Y.  Supp.  62S,  and  Re  Manning,  139  N.  Y.  448,  34  N.  E.  981,  holding 
appeal  will  not  be  entertained  when,  from  lapse  of  time,  no  decision  would  have 
any  practical  effect  upon  controversy  or  parties;  St.  John  v.  Andrews  Institute, 
192  N.  Y.  384,  86  N.  E.  143,  holding  executor  could  not  appeal  from  judgment 
in  action  brought  by  bim  to  construe  will;  Stern  v.  Marcuse,  128  App.  Dir.  370, 
lis  N.  Y.  Snpp.  6SS;  Betta  v.  State,  67  Neb.  206,  98  N.  W.  16T,  2  A.  ft  E.  Ann. 
Cas.  626, — holding  court  will  refuse  to  entertain  appeals  when  it  is  plain  nothing 
can  be  accomplished  by  the  decision;  People  v.  Brooklyn  Bank,  140  App.  Div. 
756,  126  N.  Y.  Supp-  365  (dissenting  opinion)  as  to  when  party  is  "aggrieved" 
so  as  to  give  right  to  appeal. 

Distinguished  in  Blias  v.  Fosdick,  76  Hon,  510,  27  N.  Y.  Supp.  1053.  holding 
executors  have  right  of  appeal  from  adverse  decree  in  action  to  compel  trustee 
to  transfer  to  them  certain  certificates  of  stock  belonging  to  testatot;  McLonth 
V.  Hunt,  164  N.  Y.  188,  39  L.  R.  A.  234,  48  N.  E.  548,  holding  ctmtiagency  eop- 
templated  by  will,  upm  which  remainders  to  immediats.  boieflckuries  of  trust 
may  be  defeated,  sufiicisnt  to  warrant  determination  of  appeal  ffora  decree  con- 
struing will;  State  ea  ret  Dumer  v.  Huegin,  110  Wis.  226,  62  R.  A.  732,  85 
N.  W.  1046,  holding  sheriff  entitled  to  appeal  from  adjudieatitm  in  habeas  eorpns 
proceeding  requiring  him  to  give  prisoner  liberty, 
wills)  effect  of  proccedlnira  «dverae  to  rlsht*  o(  Infanta. 

Cited  in  Re  Vandevort.  62  Hun,  617,  17  N.  Y.  Supp.  316,  holding,  where  no 
ctmdition  precedent  liqposed  upon  legacies  to  infant  grandchildren,  same  cannot 
be  defeated  by  acUon  of  parent  of  legatees  making  claim,  which  will  provides 
shall  have  effect  to  cut  off  childrai. 

Cited  in  note  (21  L.£.A.(N.S.)  954)  on  what  amounts  to  contest  within 
forfeiture  clause  in  will. 

13  L.  R.  A.  748,  Re  WRIGHT,  3  Wyo.  478,  31  Am.  St.  Rep.  94,  27  Pae.  666. 
Kz  post  faeto  I«wa. 

Cited  in  State  ex  rel.  Sherburne  v.  Baker,  50  La.  Ann.  1249,  69  Am.  St.  Rep. 
472,  24  So.  240,  holding  constitutional  provision  for  trial  of  certain  offenses 
wtthoTit  jury,  ex  pott  faeto  law  as  to  offense  committed  before  adoption  of  Con- 
•tittttion;  People  ev  reU  Chandler  v.  McDonald.  6  Wyo.  634,  29  L.  R.  A.  837. 
42  Pae.  16,  hirfding  statute  takii^^  away  riglit  of  accused  to  object  to  examining 
magistrate  upon  information  and  bdief  not  at  post  faoto  law  as  to  felony  corn- 
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nutted  before  enactment;  State  v.  Kylc^  I6r  Mo.  806,  60  L.  R.  A.  121,  footaoto 
p.  115,  60  S.  W.  763,  which  suBtains  statute  anUUM'izinc  proueution  informa- 
tion of  crimes  already  committed;  State  t.  Rooley,  12  N.  D.  ISl,  96  N.  W.  613, 
holding  statute  subatituting  the  penitentiary  for  county  jail  as  place  of  eonflne' 
inent  pending  execution  not  an  ex  poet  facto  law;  Uallock  t.  United  States,  107 
C.  C.  A.  487,  185  Fed.  421,  holding  that  statute  changing  number  of  grand  jurors 
is  not  ex  post  facto  law  as  to  crimes  already  committed. 

Cited  in  footnotes  to  People  v.  Hayes,  23  L.  R.  A.  830,  which  holds  change  in 
statute,  authorizing  slighter  punishment,  not  ex  po$t  facto  law;  French  j.  Deaii^ 
24  L.  R.  A.  388,  which  holds  Toid  act  giving  right  to  punitive  damages  as  to 
existing  canae  of  action. 

Cited  in  notes  (38  L.R.A.(N.S.)  602)  on  constitutional  or  statutory  provisions 
for  prosecution  of  felony  upon  information  without  indictment  as  an  ex  poet 
facto  law;  (37  Am.  St.  Rep.  595,  596)  on  ex  post  facto  laws. 

Distinguished  in  Garnsey  v.  State,  4  Okla.  Grim.  Rep.  555,  38  L.R^.(N.S.) 
606,  112  Pac.  24,  holding  indictment  necessary  requisite  to  give  court  juiii- 
diction  of  crime  committed  in  Oklahoma  before  its  admission  as  a  state. 
Dm  praee—  of  law. 

Cited  in  Be  Boulter,  5  Wyo.  333,  40  Pac.  620,  and  StaU  v.  Ktohne,  4  Wyo. 
369,  34  Pae.  3,  holding  statute  permitting  filing  of  information  by  county  attor- 
ney, without  preliminary  examination  of  defendant,  not  unconstitutional;  State 
V.  Tucker,  36  Or.  296.  61  L.  B.  A.  249,  61  Pac.  804,  holding  sUtato  providing 
for  accusation  of  crime  upim  information  filed  by  district  attorn^  not  vldatioa 
of  14th  Amendment  to  Federal  Constitutirai. 

Cited  in  footnote  to  State  v.  Ouglielmo,  69  L.R.A.  466,  which  holds  in^etment 
by  grand  jury  unnecessary  to  due  process  of  law. 
Jodsmcntai  eoUmteml  «tt««lc. 

Cited  in  note  (30  L.  B.  A.  462)  on  dcdsion  against  oonsUtntimMl  right  as 
nuUitgr  subject  to  trilateral  attack. 
Habeas  eovpaa,  what  verlcwmMe  by. 

Cited  in  Griffin  v.  Eaves,  114  Ga.  66,  30  8.  E.  013,  holding  od»  indicted,  eoa- 
rieted,  and  sentenced  under  repealed  statute  may  be  discharged  by  habeas  corpus, 
where  question  not  adjudicated  upon  trial;  Ex  parte  Hollman,  79  8.  C.  28,  21 
L.R.A.(N.6.)  261,  60  8.  E.  19,  14  A.  ft  E.  Ann.  Cas.  1105  (dissenting  opinion),  as 
to  void  judgment  being  reviewable  by  habeas  corpus. 

Cited  in  note  (87  Am.  St.  Rep.  175)  on  release  of  prisoner  on  habeas  corpus 
after  judgment  and  sentence. 

13  L.  R.  A.  762.  Re  CUMMINS,  16  Colo.  461,  2S  Am.  St.  Rep.  201,  27  Pac  887. 
OMcnrnvm  asalast  p«raoB  partlcep*  crlmtnls. 

Cited  in  Gilmore  v.  People,  87  III.  App.  141,  holding  criminal  prosecution  will 
lie  for  obtaining  money  by  fdse  pretenses  from  one  engaged  with  accused  In 
criminal  transaction ;  People  v.  Martin,  102  Cal.  563,  36  Pac  952,  holding  pur- 
pose of  grantor  in  conv^ance  to  place  property  beyond  reach  of  judgment  cred- 
itor not  defmse  to  indictment  of  grantee  procuring  such  conveyance  for  obtain- 
ing property  under  false  pretenses;  Lovell  v.  State,  48  Tex.  .Crim.  Bep.  68,  86 
S.  W.  758,  13  A.  &  E.  Ann.  Cas.  661,  holding  criminal  prosecution  wi«e  for  obtain- 
ing money  by  false  pretenses  from  one  engaged  with  accused  in  a  eriminal  tnuis- 
action. 

Cited  in  note  (17  URA.(N.S.)  277)  on  illegal  intent  of  proaaoutnr  as  af- 
fecting guilt  of  one  obtaining  property  by  false  pretense. 
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13  L.  R.  A.  754,  FACIFIO  R.  00.  t.  WADE,  01  Cal.  440.  26  Am.  St  Sep.  201, 

27  Fac  768. 
Independent  snlt  nantlnst  receiver. 

Cited  in  De  Forrest  ▼.  Coffey,  164  Cal.  462,  98  Pac.  27,  holding  whether  the 
court  will  permit,  upon  application,  an  independent  Buit  to  be  brought  relative  to 
the  property  in  the  hands  of  a  receiver,  or  will  compel  intervention  in  the  pro- 
ceedingB  in  which  the  receiver  is  appointed,  ie  a  matter  for  its  disereUon. 

Cited  in  notes  {31  Ij.R.A.(2TJ3.)  712)  on  jurisdiction  of  equity  to  try  claim* 
■gainst  its  receiver  Involving  purely  legal  questions;  (71  Am.  St.  Sep.  864.  368, 
361 )  on  relation  of  receivers  to  pre-existing  liens  and  remedies  for  their  enforce* 
menta, 

Jolot  nae  of  rall-wnr  tntek. 

Cited  in  note  (86  Am.  St.  Bep.  478)  on  ri^tSj  duties  and  obligations  of 
street  railway  Manpanjes. 
Jmrr  «rlnl. 

Cited  in  Raymond  v.  Flavel,  27  Or.  231,  40  Fac.  168,  holding  statute  which 
provides  that  "whenever  (in  an  equity  suit)  it  becomes  neceBsary  or  proper  to 
inquire  of  any  fact  by  verdict  of  a  jury,  the  court  may  direct  a  statement  thereof, 
mnd  a  jury  may  be  formed  to  inquire  of  same,"  is  merdy  declaratory  of  common- 
law  equitable  procedure,  and  in  such  a  suit  tba  submission  of  a  question  of  fact 
to  m  jury  is  within  sound  discretion  of  the  court,  an  abuse  of  which  is  reversible 
OB  appeal. 

18  L.  R.  A.  797,  EMERICK  r.  EHERICK,  88  Iowa,  411,  40  N.  W.  1017. 
Whnt  eonatHntes  mentnl  Ineapnelty. 

Cited  in  Harrison  v.  Otley,  101  Iowa,  669,  70  N.  W.  724,  refusing  to  set  a«id« 
otmveyances  of  real  and  pers<mal  property,  heavily  enoumbered,  where  evidence 
oonflicting  as  to  extent  mind  of  grantor  impaired  j  Garretson  t.  Hubbard,  110 
Iowa,  9,  81  N.  W.  174,  refusing  to  set  aside  decne  quieting  title  to  land  against 
person  showing  signs  of  mental  unsoundness;  Guthrie  v.  Guthrie,  84  Iowa,  976, 
51  N.  W.  13,  holding  petition,  in  proceeding  to  determine  sanity,  alleging  un- 
soundness  of  mind  to  extent  of  being  incapacitated  for  conducting  his  business 
eafefy,  eufficient;  Schick  v.  Stuhr,  120  Iowa,  390,  94  N.  W.  916,  refusing  to  ap- 
point guardian  for  man  of  seventy-five,  ordinarily  prudent  in  buainess,  because 
of  hi^  temper  and  immoral  habitsi  Annent  v.  Arment,  134  la.  206,  111  N.  W. 
818,  holding  deed  of  farm  by  woman  of  73  years  to  her  son  in  consideration  of 
his  supporting  her  during  her  life  and  sale  of  stock  thereon  at  less  than  actual 
value  did  not  warrant  appointmrat  of  guardian  on  ground  of  her  being  of  un- 
sound mind;  McBermott  v.  Rahely,  146  Iowa,  461,  125  N.  W.  219,  as  to  what 
constitutes  mental  incapacity  of  person  auUioriziog  appointment  of  guardian 
to  manage  his  affairs;  Simmons  v.  Ketsey,  76  Neb.  128,  107  N.  W.  182,  holding 
where  plaintiff  reasonably  understands  the  nature  and  purpose  of  her  snit^  the 
effect  of  her  acts  with  reference  thereto  and  has  the  will  to  deeide  for  herself 
whether  it  shall  be  brought  and  prosecuted,  she  has  sufficient  mental  capacity  to 
maintain  it.    Annotation  also  cited  to  this  point. 


13  L.  R.  A.  760,  SHIELDS  v.  JACOB,  88  Mich.  164,  50  N.  W.  105. 
Sleetimui  reatrlotlOM  «p«n  nmnaer  of  virtlns. 

Cited  in  Atty.  Gen.  e»  rrf.  Reynolds  v.  May,  99  Mich.  647,  25  L.  R.  A.  329,  68 
N.  W.  483,  holding  statute  imposing  restrictions  upon  manner  of  voting  valid, 
•Ithongh  resulting  in  inconvenience  to  voter. 
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Cited  in  footnote  to  State  ex  rel.  Mize  v.  McGlroy,  16  L.  R.  A.  279,  which  holds 
name  written  on  ballot  in  place  of  printed  name  erased  cannot  be  counted. 
Validity  of  MominatloM. 

Cited  in  Stephenson  v.  Election  Comrs.  118  Mich.  401,  42  L.  R.  A.  216,  74  Am. 
St.  Rep.  402,  76  N.  W.  614,  holding,  when  candidate  nominated  by  each  of  two 
rival  faotions  in  political  convention,  entitled  to  place  on  ticket;  State  ca>  rel. 
Dahlman  v.  Piper,  50  Neb.  36,  69  N.  W.  378;  Sears  v.  Kincaid,  33  Or.  220,  53 
Pac.  303;  State  eat  rel.  BIjdenburg  v.  Burdick,  6  Wyo.  465,  34  L.  R.  A.  850,  46 
Pac.  854j  State  «a>  rel  Wolfe  v.  Falley,  9  N.  D.  455,  83  N.  W.  860;  Sims  v. 
Daniels,  57  Kan.  563,  35  L.  R.  A.  150,  46  Pac.  952,—  holding  that  county  oOicers 
charged  with  duty  of  determining  objections  to  certificates  of  nomination,  have 
no  authority  to  decide  which  of  two  rival  factions  is  representative  of  party; 
Flielpa  T.  Piper,  48  Neb.  732,  33  L.  R.  A.  55,  67  X.  W.  755;  People  ex  rel.  Eaton 
V.  District  Court,  18  Colo.  36,  31  Pac.  339;  People  cx  rel.  Hodges  v.  McGaffey, 
23  Colo.  158,  46  Pac.  930, —  holding  secretary  of  state  liaving  two  sets  of  nom- 
inations certified  to  him  by  rival  factions  of  same  convention  should  certify 
both  tickets  to  county  clerks  for  places  on  official  ballot;  Baker  v.  Election 
Comrs.  110  Mich.  639,  68  N".  W.  752,  holding  fusion  ticket  nominated  by  three 
party  organizations  not  entitled  to  place  of  democratic  party  on  ballot  on  basis 
of  number  of  votes  cast  by  such  party  at  last  election ;  State  ex  rel.  Ilowells  v. 
Metcalf,  18  S.  D.  412,  67  L.R.A.  338,  100  IS.  W.  023,  as  to  reluctance  of  courts 
to  enter  into  inquiry  on  questions  of  fact  as  to  which  of  two  contending  factions 
truly  represents  a  political  party;  State  ex  rel.  Cook  v.  Houscr,  122  Wis.  68S. 
100  N.  W.  964,  holding  courts  in  solving  the  right  of  political  party  disputes 
as  regards  the  execution  of  election  laws  should  be  guided  by  the  decision  of  the 
highest  authority  within  the  party;  Allen  v.  Burrow.  69  Kan.  818,  77  Pac.  555,  2 
A.  ft  E.  Ann.  Cas.  630,  holding  in  absence  of  fraud  a  dispute  as  to  which  of  two 
persons  is  the  regular  nominee  of  a  political  party  can  ordinarily  be  settled 
the  special  tribunal  to  which  statute  commits  the  determination  of  such  ques- 
tion. 

Cited  In  footnotes  to  Stephenson  t.  Election  Comrs.  42  L.  R.  A.  914,  which 
dmies  right  of  chairman  of  political  committee  calling  oonrmtion  to  determine 
qualifications  of  contesting  delegates  against  will  of  convention;  State  ea  r«J. 
Phelan  v.  Walsh.  17  L.  R.  A.  364,  in  whidi  various  decisions  as  to  validity  of 
ballots  are  made;  State  ex  rel.  Howells  v.  Metcalf,  67  L.R.A.  331,  which  holds 
that  faction  of  county  ccmvention  assembling  at  place  designated  by  ^airman 
and  mtjorify  of  county  committee  oi^anizing  and  proceeding  to  nominate  candi- 
dates the  legnlar  representativa  of  the  party. 

Distingnished  in  State  ex  rel.  Sturderant  v.  Allen,  43  Neb.  661,  62  N.  W.  35, 
holding  secretary  of  state  may  ascertain  from  record,  or  from  extrinsic  evidence, 
whether  candidate*  of  rival  factions  were  in  fact  placed  in  nomination  con- 
vention claiming  to  represent  party. 

13  L.  R.  A.  761,  RUTLEDGE  v.  CRAWFORD,  01  Cal.  626,  25  Am.  St.  Rep.  212. 
27  Pac.  778. 

BleetloBsi  atatntorr  reqnlretMenta  mm  to  Iwllata. 

Cited  in  Slaymaker  v.  Phillips,  5  Wyo.  490.  47  L.  R.  A.  855,  42  Pac.  1049, 
holding  ballot  without  official  stamp  or  judge's  name  or  initials  subject  to  re- 
jection; Coffey  T.  Lyman,  02  Col.  136.  28  Pae.  81,  holding  ballot  Talid  aJthoi^b 
word  "for"  was  omitted  from  top  line  of  ballot  contrary  to  statutory  require- 
ment, as  the  omission  was  not  for  purpose  of  distinguishing  ballota. 

Cited  in  footnotes  to  Parvin  v.  Wimberg,  IS  L,  R.  A.  ns,  wlddi  bioMs  bnlM 
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ooimted,  although  poU  clerk's  initials  indorsed  in  wrong  place;  People  ex  rel. 
Nichols  T.  Onondaga  Coimty,  14  L.  R.  A.  624,  which  denies  right  to  count  ballots 
containing  wrong  ind(»a«B«nt  as  to  polling  place;  Shields  v.  Jacob,  13  L.  B.  A.  ' 
760f  which  holds  name  of  political  party  in  vignette  at  head  of  ticket  euOicient 
without  repetitionj  Lindstrom  v.  Manistee  County,  IS  L.  U.  A.  171,  which  re- 
fuses  to  exclude  baUot  witii  unautkorized  vignette;  State  ex  rel.  Law  v.  SaxoOi 
18  L.  B.  A.  721,  which  hfdds  ballots  marked  with  name  of  tick^  not  illegal; 
State  at  rel.  Mize  -v.  McElroy,  16  L.  R.  A.  279,  which  holds  name  written  on 
ballot  in  place  of  printed  name  .erased  cannot  be  counted ;  People  ea  ret.  Bradley 
V.  Shaw,  16  L.  B.  A.  606,  which  requires  counting  of  paster  ballots  for  town 
officers  though  they  also  contain  other  names  which  cannot  bo  legally  voted  for; 
Todd  V.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds  requir(>ment  against 
candidate  having  name  on  official  ballot  more  than  once;  State  ew  rel.  Phelan  t. 
Walsh,  17  U  B.  A.  364,  in  which  varioiu  decisions  as  to  validity  of  ballots  are 


Cited  in  note  (16  U  B.  A.  7S6)  on  constitutionalify  of  "Australian  ballot" 
■tatutes. 

DIstlBsalahlBK  marlui  oa  bsllota. 

Cited  in  Houston  v.  Steele,  98  Ky.  611,  34  S.  W.  6,  holding  markings  on  ballot 
consisting  of  three  crosses,  or  single  cross  having  two  down  strokes,  not  dis- 
tinguishing marks  invalidating  ballot;  Maddux  v.  Walthall,  141  Cal.  415,  74 
Pac.  1026,  bidding  ballots  marked  aftev  the  words  "no  BKmiBatioa"  are  illegiU 
and  Toicl  as  having  a  diatiBguishing  mark;  Doll  v.  Bender,  56  W.  Va.  410,  47 
8.  E.  293,  holding  distinguiahing  marks  on  a  ballot  will  not  cause  its  ezclusioa 
fnm  the  court;  Bufaula  v.  Gibson,  22  OkUu  512,  08  Tae.  565,  holding  that 
"distlngniahed  ballot"  wfali^  cannot  be  counted  is  om  which  bears  identification 
mark. 

Cited  in  footnotes  to  8^  v.  Stoddard,  22  L.  R.  A.  468,  and  Tebbe  v.  Smith, 

29  Ij.  R.  A.  673,  as  to  what  constitutes  a  distinguishing  mark  on  ballot;  State 
«v  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of  ballots  in 
mmiieipsLl  eleetim  with  device  up«i  then;  Jennings  v.  Brown^  34  L.  R.  A.  45, 
which  holds  l^lify  of  ballot  not  destiojrad  by  addition  of  party  name  after 
ouidi  date's  Buna. 

Cited  in  note  (49  Am.  St  Rep.  249)  en  disUnguishing  marks  invalidating 
ballot. 

Ibtrklnv  of  iMtUoto. 

Cited  in  Church  Walker,  10  8.  D.  96,  72  N.  W.  101,  holding  ballots  un- 
intentionally blotted,  valid;  Basterbrooks  v.  Atwood,  88  Vt.  357,  70  Atl.  109, 
Ann.  Oaa.  1912  A,  295,  holding  that  ballots  east  oannot  be  shown  to  hftve  hem 
intended  for  partienlar  offie^  in  direct  contradiction  of  plain  terms  of  ballots 
cut. 

Annotation  cited  in  State  ex  re).  Orr.  v.  Fawcett,  17  Wash,  207,  49  Pae.  346, 
holding  the  use  of  two  or  three  crosses  instead  of  one  will  not  invalidate  tlie  bal- 
lot without  evidence  of  intent  to  distinguish  it. 

Cited  in  footnotes  to  State  ew  rel.  Waggoner  v.  Russell,  15  L.  R.  A.  740,  which 
holds  provision  for  marking  ballots  witili  ink  directory  only;  Parker  v.  Orr, 

30  L.  R.  A.  227,  which  holds  provision  as  to  marking  ballot  with  croaa  not 
mandatory. 

Fleadinv  In  elec<l«n  oonteat. 

Cited  in  Sawin  v.  Pease,  6  Wyo.  103,  42  Pae.  750,  holding  defective  petition  in 
contested  election  case  chai^ng  fraud  may  be  remedied  by  amendment;  Baas  v. 
1«eavitt,  11  Cal.  App.  685,  106  Pae.  771,  holding  eonteatint  cannot  recover  unlcsa 
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be  alleges  hie  constitutional  qualiflMtioiu  for  eligibUify  aad  contMtee  ou- 
not  recover  who  answers  bjr  mere  denials;  Gillespie  Dion,  18  M<mt.  IM,  St 
L.RJL  707,  44  Pae.  954,  holdiiig  aa  eleetion  eontest  avtiioriaed  statato  bata^ 
a  special  proceeding,  tbe  jnrisdietimal  facts  must  i^ipear  on  tte  face  of  tiw  pro* 
eeedings  and  whwe  statute  permits  a  eontest  to  be  institttted  by  an  eleeCor  tbe 
omission  of  tbe  contestant  to  aver  on  tba  faoe  <rf  the  noord  tbat  be  ia  an  elector, 
is  fatal. 

Interpretation  of  ■tmtutea. 

Cited  in  Nevada  Nat  Bank  t.  Dodge,  68  C.  C.  A.  146, 119  Fed.  59;  Re  Johnson, 
98  Cal.  636,  21  LJLA.  381,  83  Pae.  400;  Sires  t.  HeMn,  136  Iowa,  472,  113  N. 
W.  IM;  Opinion  of  Justices,  66  N.  H.  667,  3S  AtL  1076;  Lynip  r.  Buekner,  22 
Ker.  440,  30  UfLA.  367,  41  Pae.  762r-^Iding  tbe  general  scope,  object,  and 
purpose  of  the  law  should  be  lapt  In  riew  rather  than  its  mere  letter;  Hicks  t. 
Krigbauiu,  13  Ariz.  241,  108  Pae.  482,  to  tbe  point  that  spirit  of  law  and  inten- 
tion of  makers  most  be  diligently  sought  after  and  letter  of  statute  must  bend 
to  these. 

Cited  in  notea  (14  Eng.  Rul.  Caa.  831)  on  rules  for  interpretation  of 
statute;  (30  Am.  fit.  Bep.  205)  on  eonstmetion  of  statutes. 

U  L.  R.  A.  766,  ROBmSON  T.  OREGON  SHORT  LINE  *  U.  N.  IL  CO.  7  TJiaK 

408,  27  Pae;  680. 
MavUvmoof  aeta  tairttlaK  t>e— a—  oC  sUMmb. 

Cited  in  Ryan  v.  Towar,  128  Mich.  477,  66  L.  R.  A.  316,  92  Am.  St,  Rep.  481, 
87  N.  W.  644,  holding  manufacturer  not  liable  for  injury  to  child  trespaasii^;  in 
pump  house  containing  miter-wbeel ;  Savannah,  F.  ft  W.  R.  Co.  v.  Bearers,  113 
Ga.  413,  64  L.  R.  A.  321,  39  S.  E.  82.  holding  railroad  maintaining  dlteb  7  feat 
deep  on  grounds  28  feet  from  place  diildren  aoeustomed  to  gaUier  not  bound  to 
guard  same  to  nTiHd  injury  to  trespassing  diildren;  Kavmeier  Oily  Sleetrie 
R.  Co.  110  Mfeta.  818.  40  L.  R.  A.  887,  72  Am.  St.  Rep.  625,  74  N.  W.  481,  holding 
street  railway  company  leaving  Sat  ear  14  feet  long  on  side  trade,  without  being 
guarded  or  brakes  set  to  prevent  children  moving  It.  not  nej^igent;  Atchison,  T. 
ft  S.  F.  R.  Co.  T.  Slatteiy,  57  Kan.  602,  46  Pac  041,  holding  railroad  not  negligent 
in  leaving  push  car  in  yard  safe  distance  from  track,  and  blodced  in  usual  way, 
from  which  position  boys  pushed  it  near  txmdi;  eausiag  aOddent. 

Cited  in  footnotes  to  Missouri,  K.  ft  T.  R.  Oo.  t.  Edwards,  82  L.  R.  A.  8&6|, 
wbieh  denies  liabilify  of  railroad  eanpaoy  lor  fiajurics  to  ohild  pl^^ 
bridge  ties  in  fenced  railroad  yard;  George  v.  Los  Angeles  R.  Co.  46  L.  R.  A.  829, 
wbieh  denies  company's  liability  to  boys  burt  irtiile  playing  with  ^n^I^  oar 
left  in  street,  after  loosening  brake;  Parker  v.  Pennsylvania  Ca  28  L.  R.  A.  562. 
wbieh  holds  witfutness  not  shown  by  mere  failure  to  provide  for  protection  of 
poesible  trespasser  in  archway  over  railroad  trades;  Kopplekon  v.  Colorado  Ce- 
ment Pipe  Co.  54  L.  R.  A.  284,  wbidi  faolds  owner  of  unineloeed  city  lot  liable  for 
injury  to  young  diild  by  topplii^  over  of  large  eement  pipe  used  1^  ohildren  na 
plaything. 

Oited  in  notes  (19  LJt.A.(N.8.)  1186)  on  attiaetiv*  nuisance;  (26  LJLA. 
<N.S.)  721)  on  pnutfmate  eauae  tii  injury  from  ear  or  ongiae  aet  in  motion  by 

third  person. 

13  L.  R.  A.  767,  FAIRFIELD  COUNTY  BAR  eat  nl.  FESSENDEN  v.  TATLOB. 

60  Conn.  11,  22  AtL  441. 
DiRlMtnncnt  of  attorneys. 

Cited  in  Re  Westcott,  66  Conn.  687,  34  Atl.  606,  hiding  superior  court  bu 
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jurisdiction  to  try  charges  for  disbarment  of  ittomey;  Stat«  ^  rel.  Walker  r. 
Mullina,  129  Mo.  237,  31  S.  W.  744^  holding  disbannmt  proe«edingB  for  pro- 
fessional misconduct  may  be  instituted  on  relation  of  attorney  general;  Be 
]>urant,  SO  Conn.  148,  67  Ail.  497,  10  A.  A  £.  Ann.  Cu.  639,  holding  mn  at- 
torney who  U  charged  with  miaconduei  which  unfits  him  to  oontinue  in 
praetiee  of  bii  profession  is  entitled  to  a  fair  and  diipanionate  hearing  and  to  a 
reasonable  exercise  of  judicial  discretion;  State  ex  rel.  Dill  v.  Martin,  46  Wash. 
84,  87  Pac.  1054,  holding  proceedings  for  the  disbarment  of  an  attorney  at  law 
may  be  instituted  on  tlie  information  or  relation  of  the  bar  association  com- 
posed of  attorneys  who  are  members  of  the  bar  of  the  county ;  Re  O'Sullivan, 
122  App.  Div.  534,  107  N.  Y.  Supp.  462  (dissenting  opinion),  as  to  admiesibility 
of  judgment  for  conversion  against  attorney  in  disbarment  proceedings. 

Cited  in  footnotes  to  People  e»  rel.  AUy.  Gen.  v.  MacCabe,  19  L.  R.  A.  231, 
which  holds  anonymous  advertisement  as  to  obtaining  divorce,  ground  for  dis- 
barment; Re  Kirby,  39  L.  R.  A.  860,  which  authorises  disbarment  for  receiving 
stolen  government  property  with  intent  to  convert  to  own  use;  Be  Lentz,  50 
L.  R.  A.  415,  which  denies  right  to  disbar  attorney  for  single  wrongful  appropria* 
tion  without  actual  intent  to  defraud,  for  which  full  restitution  has  been  made; 
Re  Evans,  53  L.  R.  A.  962,  which  authorizes  disbarment  of  attorney  for  cham- 
perty; Re  Thompson,  40  L.  R.  A.  194,  which  holds  disbarment  not  precluded  by 
attorney's  resignation  pending  disbarment  proceedings;  People  ex  rel.  Deneen 
T.  Gilmore,  69  L.RJL  701,  which  holds  that  license  to  practice  law  secured  by 
fraudulent  concealment  of  a  conviotion  of  embezzling  funds  from  client  in  a»- 
other  state  will  be  revoked. 

Cited  in  notes  (45  Am.  St.  Rep.  81}  on  grounds  for  disbarmoii  of  attorneys; 
(19  L.R.A.(N.S.)  416)  on  disbarment  or  suspension  of  attorney  for  withholding 
client's  money  or  property. 

IfceesattT'  o'  tbe  eonfldenoe  ot  commniiltT  1b  «t<ora«r- 

Cited  in  Re  Applicants  for  License,  143  N.  C.  27,  10  L.RJL(K£.)  301,  55  8. 
E.  636, 10  A.  A  E.  Ann.  Cas.  187;  Re  Ebbs,  150  N.  a  60,  IS  L.RJ^.(N.S.)  900,  63 
S.  E.  190,  17  A.  ft  E.  Ann.  Cas.  502  (dissenting  opinion) ;  O'Brien's  Petition,  79 
Conn.  53,  63  Atl.  777, — as  to  necessity  of  attorney  possessing  confidence  of  com- 
munity. 

Oae«raf  removal  from  •fllc«. 

Cited  in  SUte  ea  rel.  Reiley  v.  Chatfield.  71  Conn.  112.  40  Atl.  922,  holding 
power  of  removal  from  office  implied,  at  will  of  appointing  power,  where  power  of 
appointment  ctrnfeired  in  general  terms  without  restriction. 

13  L.  R  A.  770.  LOVEJOT  v.  MIGHELS,  88  Mich.  16,  40  K.  W.  901. 
Onlawfal  tr«de  eomblnatlotu. 

Cited  in  Jackson  v.  SUnfield,  137  Ind.  611,  23  L.  R.  A.  596,  36  N.  E.  345. 
holding  combination  of  retail  lumber  merchants  to  supprera  competition  of  dealers 
not  owning  yards  unlawful;  Cleland  T.  Anderson,  66  Neb.  264,  6  LJtJL.(N.S.) 
148;  92  K.  W.  S06»  holding  an  association  of  retail  dealers  in  lumber  organised, 
«  stated  by  its  constitution,  to  prevent  its  menUKrs  from  being  subjected  to 
etmpetition  by  wholesalers,  which  requires  a  certain  amount  of  stock  eontinu* 
nlly  carried,  to  entitle  a  dealer  to  membership,  and  levies  and  eollects  from 
wbolesale  dealers  a  penalty  in  case  they  sell  to  consumers  direct,  or  to  retail 
dealers  not  eligible  to  membership  in  the  association,  unlawful. 

Cited  in  footnotes  to  Texas  Standard  Cotton  Oil  Co.  v.  Adoue,  15  L.  R.  A.  698, 
which  holds  combination  to  flx  prices  of  cotton  seed  and  seed  cotton  void;  State 
-v.  Fhipps,  18  I«.  S.  A.  668,  which  holds  c(Hnbination  1^  foreign  companies  to 


18  ut^  no] 


L.  B.  A.  CASES  AS  AUTHORITIES. 


1086 


increase  rates  oi  insurance  unlawful;  Ford  v.  Chicago  Milk  Shipper's  Asso.  S7 
L.  R.  A.  298,  which  holds  that  oorporatfon  and  Its  members  may  constitnte  un- 
lawful combination  to  fix  price  of  merchandisei  Cummings  t.  Union  Blue  Stone 
Oa  62  L.  R.  A.  262,  which  holds  void,  agreement  hy  persons  ctmtrolling  90  par 
cent  of  sale  <rf  blue  stfme  to  sell  through  common  agent  and  maintain  agreed 
prices;  Brown  t.  Jacobs  Pharmacy  Co.  S7  L.  R.  A.  648,  which  sustains  right  to 
injunction  against  combination  of  merchants  to  prevent  sates  to  other  dealer  tm- 
less  he  sells  at  fixed  prices;  Neater  t.  Continental  Brewing  Co.  24  L.  R.  A.  247, 
which  holds  combination  of  brewers  to  stifle  competition  within  specified  place 
void ;  Clark  v.  Needham,  61  L.  K.  A.  785,  which  holds  void,  lease  of  manufacturing 
machinery  wiUi  agreement  against  lessor  engaging  in  business  for  five  years; 
National  Harrow  Co.  t.  Bench,  39  L.  R.  A.  299,  which  holds  agreement  by  owner 
of  patent  with  corporation  organized  by  rival  manufacturers,  to  sell  no  harrow 
for  less  than  schedule  prie^  invalid;  Dnmehy  t  Co.  v.  MeKulta,  41  L.  R.  A.  800. 
which  denies  right  of  one  voluntarily  dealing  with  corporation  oonstituUng 
monopoly,  to  retain  goods  purchased,  and  sue  for  return  of  any  part  of  purchasB 
price;  Eerriman  v.  Menzies,  35  L,  K.  A.  318,  which  sustains  association  of  master 
stevedores  fixing  minimum  prices,  with  stipulation  again  unauthorized  discoimto; 
Com.  V.  Grinstead,  66  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods 
at  less  than  specified  price  not  within  statute  for  suppression  of  conspiracies; 
John  D.  Park  &.  Sons  Co.  v.  National  Wholesale  Dniggists'  Asso,  62  L.  R.  A. 
632,  which  holds  valid  plan  for  sale  of  proprietai^  medicines  by  manufacturers 
at  fixed  prices  wittt  rebate  only  to  concerns  which  may  be  relied  on  to  maintain 
selling  price;  Slaughter  v.  Thacker  Coal  &  Coke  Co.  69  L.R.A.  343,  which  h^da 
void  contract  by  different  coal  mining  companies  giving  exclusive  right  to  Mil 
entire  output  at  uniform  prices  to  eorporation  orgaaissd  as  their  regular  aalee 
agent. 

Damaares  for  breach  of  contrnct. 

Cited  in  Johnson-Brinkman  Commission  Go.  v.  Wabash  R  Co.  64  Ho.  App.  SOS, 
holding  carrier  having  knowledge  that  purpose  of  shipment  is  to  take  advantage 
tit  market  price  on  partienlar  day  liable  in  damages  based  on  market  price,  as 
distinguished  from  market  value;  Wagoner  Undertakii^  Co.  v.  Jones,  134  Mo. 
App.  107,  114  S.  W.  1049,  holding  in  a  proceeding  in  probate  court  to  establish 
a  claim  against  an  estate  for  the  value  of  a  easket  and  other  articles  famished 
for  funeral  of  deceased,  the  reasonable  market  value  was  the  proper  measure  of 
recovery,  and  by  market  valne  is  meant  prices  such  articles  commonly  brought 
at  the  time;  8.  F.  Bowser  &  Co.  v.  Marks,  96  Ark.  116,  32  L.R.A.(N.S.)  434,  131 
S.  W.  334,  Ann.  Caa.  1912  B,  357,  to  tlie  point  that  in  executory  contract  where 
no  price  of  articles  is  fixed,  vendor  can  recover  from  buyer  for  not  accepting 
them,  their  reasonable  value;  Can;'  Lithograph  Co.  v.  Magazine  &  Book  Co. 
70  Misc.  542,  127  N.  Y.  Supp.  300,  to  the  point  that  market  price  is  price  fixed 
by  buyer  and  seller  in  open  market  in  usual  course  of  lawful  trade  and  compe- 
tition. .  , 

.  Cited  in  footnote  to  Jonas  v.  NoeJ,  36  L.  R.  A.  862,  wliich  holds  measure  of 
damages  for  failure  to  deliver  building  to  tenant  differance  between  agreed  rent 
and  rental  valne. 

Cited  in  note  (82  IiJl.A.{K.8.)  430)  on  neoessity  ctE  jmosting  of  mind*  as  to 
price  on  sale  of  personalty.  >  - 

Charare  to  Jarr- 


Cited  in  Sterling  v.  Callahan,  04  Mich.  530,  64  N.  W.  488,  holding  oomment 
upon  evidence  in  charge  of  court  to  Jury,  error. 
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18  L.  R.  A.  779.  HAMILTON  V.  JACKSON,  144  Pa.  34.  23  Atl.  53. 
Cwrpor^ttonsj  vlvbt  to  aaestlon  existence  of,  In  prlvAte  nelloa.' 

Cited  in  Gilkey  How,  105  Wis.  46,  49  L.  R.  A.  485,  81  N.  W.  120,  holding 
town  cannot  set  up  defective  character  of  incorporation  in  defense  to  action  on 
warrants;  Bergeron  t.  Hobba.  96  Wis.  648,  65  Am.  St.  Rep.  85.  71  N.  W.  10S6 
(dissenting  opinion),  majority  holding  failure  to  record  certificate  of  organization 
within  meaning  of  statute  renders  stockholders  individually  liable  to  creditors; 
Harrison  v.  Philadelphia  Contribiitionship,  171  Fed.  184,  holding  under  law  of 
Pennsylvania  the  validity  of  a  corporate  charter  or  of  a  particular  power  appar- 
ently  conferred  thereby  cannot  be  inquired  into  collaterally';  Chicago  City  R.  Km- 
ployees'  Mut.  Aid  Asso.  t.  Ht^an,  124  HI.  App.  461,  holding  an  organization 
known  by  a  name  importing  corporate  existence,  and  executing  contraots  in 
manner  as  a  corporation  executes  contracts,  is  estopped  to  deny  its  corporate  exist* 
ence,  especially  where  at  tiie  time  of  the  suit  it  has  actually  become  a  corporai> 
tion. 

Bnfforeement  of  attkclcfeolder^  llabSlltr* 

Cilc<l  in  Lexow  v.  Pennsylvania  Diamond  Drill  Co.  S  Pa.  Diet.  R.  494,  holding 
bill  in  equity  in  behalf  of  plaintiff  and  all  other  creditors  who  may  come  in. 
proper  proceeding  for  enforcement  of  stockholder's  liability  for  unpaid  snh- 
seription. 

■CoBsolldntlon  of  corpoimtlona. 

Cited  in  Chevra  Bnai  Israel  v.  Chevra  Bikur  Cholim,  24  Misc.  190,  S2  N.  Y. 
Supp.  712,  holding  attempted  CMisolidation  of  corporations,  without  legislative 
authority,  invalid. 

Cited  in  note  (52  L.  R.  A.  390,  391)  on  right  of  corporations  to  consolidate. 


13  L.  R.  A.  785,  SCHLAWIG  v.  DB  PEYSTER,  83  Iowa.  323.  32  Am.  St  Rep. 
308,  49  N.  W.  843. 


Servlpc  of  proce**. 

Cited  in  Wolf  v.  Shenandoah  Nat  Bank,  84  Iowa,  140,  50  N.  W.  561,  holding 
itubstitutpd  Rervice  of  original  notice  upon  absconding  debtor,  who  has  left  his 
family  and  never  returned,  will  not  give  jurisdiction;  Maasillon  Engine  &,  Thrcahr 
ing  Co.  V.  Hubbard,  U  8.  D.  329,  77  N.  W.  588,  holding  leaving  copy  of  sunimona 
at  house  of  defendaRt|s  son-in-law,  where  wife  temporarily  stopping,  not  sufficient 
within  statute  permitting  service  by  leaving  copy  at  defendant's  dwelling  house; 
Des  Moines  Sav.  Bank  v.  Kennedy,  142  Iowa,  278,  120  N.  W.  742,  holding  under 
Ktatute  providing  that  personal  actions  must  be  brought  ia  county  in  which  de- 
fendant actually  resides  aervice  on  a  resident  must  be  made  in  county  of  actual 
residence  and  to  justify  substituted  aervice  by  leaving  copy  with  a  member  of 
his  family  he  must  have  been  an  actual  resident  at  that  time. 

Cited  in  note  ( (21  UB.A.(X.S.)  348)  as  to  where  pfpcess  may  be  served  under 
atatutas  providing  for  servioe  by  leaving  at  usual  place  of  abode,  ete. 
Power       trlml  oonrt  to  fmvAily  deeree  «fter  appeal. 

Oitad  in  Bvan  v.  Harvey,  123  Iowa,  194,  08  N.  W.  641,  holding  trial  court  has 
jurisdiction  to  extend  time  to  redc>pin  from  tax  deed  after  appeal  taken. 
CoaelMlxeneaa  of  llndliiKw  on  nppellee. 

IMstingnished  in  Clark  v.  Lancaster  County,  69  Neb.  729,  96  N.  W.  693,  hold- 
ing on  an  appeal  in  equity  the  appellee  is  not  concluded  as  to  any  matter  direct- 
ly involved  in  the  questions  raised  by  appellant, 
Realdenee. 

Cited  in  McCord  v.  Bosene,  39  Wash.  2,  80  Puc  798,  faoluing  man's  residence 
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not  necessarily  controlled  by  rcsiaenca  of  his  family;  State  t.  SaTie,  129  Iowa, 
124,  3  LM.A.INS.)  457,  113  Am.  St.  Bep.  452,  105  N.  W.  387,  as  to  determiiia- 
tion  of  reiidenoe  of  man  with  a  family;  Grant  v.  Lawrence,  37  Utah«  455,  108 
Fac.  031,  Ann.  Cas.  1012  C,  280,  holding  tiiat  preBumption  that  man's  place  of 
abode  ia  when  his  family  Uvea  ia  one  of  fact  and  may  be  OTereome  by  evidence 
to  contrary. 

13  L.  R.  A.  786,  KUMMEL  v.  GERMANIA  SAV.  BANK,  127  N.  Y.  488,  28 
N,  E.  398. 

Bsnluil  UftbUltr  (or  •B««thorlxe4  parment  of  deposit. 

Cited  in  Kresa  t.  East  Bide  SaT.  Baalc,  SO  N.  Y.  S.  R.  275,  21  N.  Y.  Supp.  652; 
Abraawwita  r.  Citizens'  Sav.  Bank,  17  Miac  208,  40  N.  Y.  Supp.  385;  Geama  t. 
Bowery  Sav.  Bank,  136  N.  Y.  562,  32  N.  E.  249.—  holding  bank  not  justifled  in 
paying  deposit  to  person  in  possession  of  pass  book,  if  proper  care  not  shown  in 
view  of  circumstances  brought  to  its  notice,  exciting  suspicion;  Clark  v.  Sanger- 
ties  Sav.  Bank,  62  Hun,  349,  17  N.  Y.  Supp.  215,  holding  payment  to  depositor's 
kiisbnnd,  wlio  bad  possession  of  bank  book,  sufhcicnt  evidence  of  negligence  to 
submit  question  to  jury;  Tobin  v.  Manhattan  Sav,  Institution,  6  Misc.  112,  26 
N.  Y.  Supp.  14,  holding  payment  to  person  in  possession  of  pass  book,  upon  forged 
draft  with  signature  showing  "marked"  and  "striking"  dissimilarity  to  that, of 
depositor,  suflicient  evidence  of  negligence  for  submission  to  jury ;  Kelly  v.  Buffalo 
Sav.  Bank,  88  App.  Div.  379,  84  N.  Y.  Supp.  642,  denying  savings  bank's  liability 
for  money  puid  out  on  forged  signatures,  wliere  difTerence  from  genuine  not 
marked;  Lndd  v.  Augusta  Sav.  Bank,  90  Me.  515,  58  L.  R.  A.  291,  52  Atl.  1012, 
holding  suHleient  diligence  not  shown,  where  signature  of  depositor  not  preserved 
for  eoniparison  before  payment  to  person  in  possession  of  pass  book;  Geitelsohn 
V.  Citizens'  Sav.  Bank,  17  Misc.  578,  39  N.  Y.  Supp.  840,  and  Wall  v.  Emigrant 
Industrial  Sav.  Bank,  64  Hun,  250,  19  N.  Y.  Supp.  104,  holding  that  failure  to 
ask  all  of  test  questions  of  person  in  possession  of  pass  book  who  answers  cor- 
rectly those  asked,  does  not  render  bank  liable  though  it  was  put  on  guard  by  dis- 
crepancies between  signatures;  Chase  v.  Waterbury  Sav.  Bank,  77  Conn.  300,  60 
L.R.A.  337,  59  Atl.  37,  1  A.  &  E.  Ann.  Cas.  96,  holding  savings  bank  liable  for 
payment  made  on  a  forged  order  of  one  who  had  fraudulently  obtained  posses- 
sion of  deposit  book;  Clark  v.  Saugerties  Sav.  Bank,  62  Han,  350,  37  N.  Y. 
Supp.  215,  holding  a  savings  bank  by-law  declaring  that  all  payments  made  to 
persons  presenting  a  passbook  shall  be  valid  does  not  release  the  bank  from 
obligation  of  exercising  due  care  in  ascertaining  authority  of  one  presenting  pass- 
book of  another;  Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y.  178,  80  L.ILA.  328,  105 
Am.  St  Rep.  720,  72  K.  E.  095,  holding  saving's  bank  being  ignorant  of  death  M 
depositor  not  liable  where  his  bank  book  was  produced  and  draft  presented, 
purporting  to  bear  his  signature,  which  was  paid  by  bank  which  used  ordinary 
care  in  making  the  paymtbt;  Hough  Ave.  Sav.  A  Bkg.  Co.  v,  Anderson,  78  Ohio 
St.  347,  18  L.R.A.(N.S.)  434,  125  Am.  St  Rep.  707,  85  N.  E.  498,  14  A.  A  K. 
Ann.  Cas.  479,  holding  bank  pftying  money  to  person  other  than,  depositor  npon 
presentation  of  deposit  book  and  forged  wtter  liable  if  It  does  not  act  la  good 
faith  and  use  reasonable  care. 

Cited  in  notes  (69  t.R.A.  SIS,  319,  830,  840)  on  liability  of  aavinga  bank  for 
payments  to  fraudulent  claimants;  (105  Am.  8t  Hep.  744,  746,  740)  on  dntiea 
of  savings  banka  towards  depositors. 
Withdrawal  of  deposit  wlthovt  vmmm  koMc. 

Cited  in  Wall  v.  Emigrant  Industrial  Sav.  Bank,  64  Hun,  250,  19  N.  Y.  Supp. 
104,  holding  depositor  entitled  to  withdraw  deposit,  notwithstanding  inability  to 
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produce  pWB  book;  MilU  v.  Albany  Exch.  Sav.  Ba&k,  28  Miac.  253,  69  N.  Y.  Sapp. 
149,  holding  bank  cannot  refuse  payment  of  deposit  because  of  low  of  pass  book, 
although  by-law  provides  bank  may  deoide  in  such  ease  to  whom  payment  shall 
be  made. 

13  L.  R.  A.  788,  GALWAY  t.  METROPOUTAN  ELEV.  R.  CO.  128  N.  Y.  132,  28 
N.  £.  479. 

Folloired  without  disouBBiMi  in  Macsy  T.  Metropolitan  Elev.  B.  Co.  128  N.  Y. 
624.  28  K  E.  485,  and  Knox  v.  MetropoUtan  Eler.  B.  Co.  128  N.  Y.  62S,  28  N.  E. 

485. 

Limttetlon  of  MtlOD  for  eontlBalns  tropaaa* 

Followed  without  special  discussion  in  Doyle  t.  Manhattan  R.  Co.  128  JH.  Y.  494, 
28      E.  495. 

Cited  in  Cheney  t.  Syraeose^  O.  ft  N.  Y.  R.  Co.  8  App.  Dir.  620,  40  N.  E.  1108, 
holding  lapse  of  time  or  inaction  of  abutting  owner  not  bar  to  action  tor  dam- 
ages for  maintenance  of  unlawful  structure  in  highway,  unless  time  sufSoient  to 
change  title;  Andrena  t.  Delhi  &  S.  Teleph.  Co.  36  Misc.  26,  72  N.  Y.  Supp.  SO, 
holding  statute  of  limitations  not  applicable  to  abutter's  action  of  ejectment 
against  telephone  corporation  erecting  poles  and  wires  in  public  highway,  outside 
city  or  village. 

Distinguished  in  Boll  v.  New  York  &.  H.  B.  Co.  33  Misc.  43,  68  N.  Y.  Supp.  130, 
upholding  defense,  in  action  to  restrain  otmtinuing  trespass  to  real  property,  Uat 
cause  of  action  did  not  accrue  witlun  ten  years. 

Disapproved  in  Williams  v.  Southern  P.  B.  Co.  150  CsJ.  627,  89  Psc.  599, 
holding  the  fact  that  a  complaint  in  an  action  against  a  railroad  company  for 
trespass  prays  also  for  an  injunction,  does  not  change  the  action  from  trespass 
to  one  governed  by  some  other  period  of  limitation. 
Ten-rear  statute  of  limitation. 

Cited  in  Feck  t.  Diskin,  41  Misc.  477,  84  N.  Y.  Supp.  1094,  holding  judgment 
creditor's  Tight  to  examine  third  person  as  to  debtor's  property  barred  in  ten 
years  after  execution  returned;  Peck  v.  Disken,  41  Misc.  477,  84  K.  Y.  Supp. 
1094,  as  to  object  of  statute  of. 
ESMtoppel  br  laches  and  neanlmcence. 

Cited  in  Kenyou  v.  National  Life  Asso.  39  App.  Div.  294,  57  N.  Y.  Supp.  60, 
<)ue;4tioning  existence  of  equitable  doctrine  of  laches,  aa  dietinguiahed  from  stat- 
ute of  limitations;  Coombs  v.  Salt  Lake  ft  Ft  D.  Co.  9  Utah,  327,  34  Pae.  248,  and 
.Jackson  V.  Slate  Belt  Electric  Street  B.  Co.  7  Northampton  Co.  Bep.  29S,  holding 
mere  delay  in  asserting  rights  will  not  prevent  landowner  from  maintaining  ac- 
tion to  enjoin  trespass  upon  land  by  street  railway;  Ackerman  r.  True,  175  tf.  Y. 
362,  67  N.  E.  629,  holding  silence  of  adjacent  owner  during  construction  and  con- 
tiuuation  of  bay  window  encroaching  on  street,  for  less  than  twenty  years,  does 
not  defeat  right  to  mandatory  injunction ;  Syracuse  Solar  Salt  Co.  v.  Borne,  W. 
ft  O.  R.  Co.  67  Hun,  168,  22  N.  Y.  Supp.  321,  holding  action  by  owner  of  fee  to 
enjoin  occupation  1^  railway  not  of  such  exclusively  equitable  nature  as  is  sub* 
jaot  to  doctrine  of  laches,  and  upholdi^  right  of  aotion  tiiough  broufi^t  after 
■nentecB  years'  occupancy  by  railway;  Sremer  t.  Chicago,  M.  ft  St.  P.  B.  Co.  51 
Minn.  21,  38  Am.  St.  Bep.  468, 62  N.  W.  977,  upholding  ejectment  against  railroad, 
by  subsequent  grantee  of  land,  where  actitm  brouglit  twenty  years  after  construc- 
tion of  road  under  license  from  former  owner;  Bla^htield  v.  Empire  State  Teleg. 
ft  Teleph.  Co»  18  N.  Y.  Supp.  254,  holding  right  of  action  for  damage  to  abutting 
dmer  from  oonstruction  of  telephone  poles  and  wires  in  highway  not  lost  by  ae- 
foiescence;  Bigney  v.  Taeoma  Light  ft  Water  Co.  0  Wash.  586,  26  L.  B.  A.  429, 
L.RA.  Au.  Vol.  n.— 69. 
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38  Pac.  147,  upholding  action  of  lower  riparian  owner  to  enjoin  diversion  of 
stream  by  water  company,  after  delajr  of  nine  years,  during  which  time  expensive 
improvementa  erected;  Sebald  v.  Mulholtand,  6  Misc.  364,  26  N.  Y.  Supp.  913, 
holding  anchoring  of  front  extension  to  party  wall  not  such  additional  burden  as 
itiuity  will  enjoin  on  complaint  of  party,  remaining  silent  until  wrong  completed; 
First  Nat  Bank  v.  New  York  C.  &  H.  R.  R.  Co.  85  Hun,  166,  32  N.  Y.  Supp.  604, 
holding  laches  to  defeat  action  for  conversion  of  freight  by  railroad  not  presumed 
from  delay  of  sixty  days  before  presenting  hill  of  lading;  West  Hartford  t.  Water 
Oomrs.  68  Conn.  334,  36  All.  786,  holding  water  company  construing  charter  for 
thirty  years  as  obligating  it  to  furnish  water  in  certain  territory  estopped  from 
ilcnying  obligation;  VVoodbridge  v.  Bockes,  58  App.  I>iy.  521,  69  N.  Y.  Supp.  417, 
holding  beneficiary  procuring  truGteo  to  give  control  of  trust  estate  to  husband, 
and  giving  release  from  all  liability  for  doing  so,  estopped  after  lapse  of  twenty- 
five  years  from  asking  for  accounting;  Rogers  t.  Van  Nortwick,  87  Wis.  430,  68 
N.  W.  767,  holding  equitable  action  to  compel  tnmfer  of  stock  in  oorporation. 
not  maintainable  against  one  purchasing  in  behalf  of  plaintiff,  after  delay  of  three 
years;  Cox  v.  Stok«,  166  N.  Y.  511,  51  N.  B.  316,  holding  bondholders*  right  of 
action  for  relief  from  breach  by  corporation  of  reorganization  agreement  not  for- 
feited by  laches,  where  action  was  seasonably  brought  by  one  bondhtdder  in  be- 
half of  nil;  Verdolitc  v.  Bichard».  7  Northampton  Co.  Bop.  121.  holding  lessor  not 
precluded,  by  acquiescence  in  continuing  breach  of  covenant  of  lessee  to  mine 
Roapstone  only,  from  maintaining  action  to  enjoin  lur^r  violatioo;  Chace  v. 
Warsaw  Waterworks  Co.  79  Hun,  155,  20  N.  T.  Supp.  729,  holduig  patron  of  water 
company  not  estopped,  on  ground  of  acquiescence,  from  complaining  of  diversion 
of  water  from  orec^,  where  company's  water  supply  taken  from  several  sources: 
West  Pub.  Co.  V.  Edward  Thompson  Co.  169  Fed.  886,  as  to  distinction  between 
defenses  of  "laches"  and  "estoppel;"  Ackerman  v.  True,  175  N.  Y.  362,  67  N.  E. 
629,  holding  injunctive  relief  against  encroachment  by  adjoining  owner  into 
street  not  barred  bv  any  acquiescence  short  of  prescriptive  period;  Spring  City 
v.  Montgomery  &.  C.  Electric  Co.  35  Pa.  Super.  Ct.  641,  holding  mere  indulgence 
and  delay  do  not  amount  to  laches  when  the  other  party  is  not  prejudiced. 

Cited  in  notes  (36  L.R.A.(X.S.)  834,  835),  on  abutter's  right  to  compensation 
for  railroads  in  streets;   (3(1  L.  ed.  U.  S.  721)  on  laches  as  defense;   (I  Eng. 
Rnl.  Cas.  448)  on  right  to  open  long  settled  account. 
— —  Am  tact  anratlon. 

Cited  in  Treadwell  v.  Clark,  190  N.  Y.  60,  82  N.  E.  505,  holding  finding  of 
rourt  on   issue  of  laches  by  acquiescence  wag  irreviewable  fact  finding. 
Title  br  ndverac  pofMeaviaii. 

Cited  in  American  Bank  Note  Co.  v.  New  York  Elev.  R.  Co.  129  N.  Y.  264,  29 
N.  E.  302,  holding  entry  by  corporation  upon  private  property  may  be  adverse, 
although  charter  may  provide  that  compensation  shall  be  made  for  property 
taken;  Hindley  v.  Manhattan  K.  Co.  ]S5  N.  Y.  .lii'',  78  N.  E.  27ti,  holding  occupa- 
tion by  elevated  railroad  under  grant  by  city  of  part  of  street  may  ripen  into 
possession  adverse  to  abutting  owner's  easement  of  light  and  air. 
Ittjanettoa  Asaluat  aOBtlnnlnK  treapwa. 

Cited  In  Syracuse  Solar  Salt  Co.  v.  Rome,  W.  &  O.  R.  Co.  67  Hun,  161,  22  N. 
Y.  Supp.  321,  holding  ab)ittin<;  owner  may  niiiiiitain  equitable  action  to  restrain 
occupancy  of  street  by  Bte.mi  railroiid  without  compensation;  Gray  v.  York  State 
Teleph.  Co.  41  Misc.  ll.'l.  R.")  N.  Y.  Supp.  920.  holding  abutter  may  enjoin  nnlawful 
^acin^  of  telephone  poles  in  highway :  United  States  Freehold  Land  &  Emigration 
Co.  T.  GallegoB,  32  C.  C.  A.  475.  61  V.  S.  App.  13,  89  Ted.  773,  holding  ripariaa 
fltwaer 'entitled  to  enjoin  diversion  of  waters  of  stream  to  his  injury;  Gallagher  T. 
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KingBton  Water  Co.  25  App.  Div.  S4,  40  N.  Y.  Supp.  250,  holding,  where  injtaji 
Irom  diversion  of  waters  of  creek  from  mill  dam  eoDtinnoua,  owner  entitled  to  ia* 
junction,  unless  water  company  elects  to  pay  fee  damage;  Canniehael  v.  Tex- 
arkana,  94  Fed.  674,  holding  equity  will  enjoin  cil^  from  mMintainiiig  «wer  ayB* 
tern  so  as  to  discharge  contents  upon  lands  of  comi^aisant,  anfi  near  residence; 
IKmidc  V.  Shaw,  36  0.  C.  A.  349,  94  Fed.  268,  holding  trespasser  may  be  enjoined 
from  mining  ore  upon  land  adju^^  to  belong  to  pIsintifT ;  Barbee  v.  Shannon, 
1  Ind.  Terr.  213,  40  S.  W.  684,  holding  entry  upon  landfi  and  erection  of  fences 
l^reon,  and  threatening  to  turn  cattle  upon  same  to  graze,  may  be  enjoined  in 
equity;  McMillian  v.  Lauer,  24  N*.  Y.  Supp.  954,  holding  injunction  proper  remedy 
to  prevent  city  butldiag  stone  pier  in  mill  race>  to  damage  of  abutting  owners, 
without  eomptoMtimi;  Gray  v.  York  State  Teleph.  Co.  41  Misc.  113,  83  Y. 
Supp.  920,  granting  injunction  restraining  construction  where  a  telephone  com- 
pany attempted  to  construct  poles  and  wires  along  county  highway  without  con- 
aent  or  payment  of  oompeaeation  to  abutting  owners. 
AlternntlTe  relief  la  cuea  of  contlnnlns  tre«p<MM. 

Cited  in  Eggers  v.  Manhattan  R.  Co.  27  Abb.  N.  C.  469,  18  K.  Y.  Supp.  181 ; 
Blumenthal  v.  New  York  Elev.  R.  Co.  42  N.  Y.  &  R.  684.  17  N.  Y.  Snpp.  481 ; 
Tbber  Manhattan  R.  Co.  14  Mlae.  191,  35  N.  Y.  Supp.  465,— holding,  in  action 
for  injunctive  relief  against  trespass  of  elevated  railway  upon  eaaementa  of  air, 
light,  and  aoeess,  {wymMit  of  fee  damage  as  altematiTa  relief  not  right  of  either 
party ;  Tober  v.  Manhattan  R.  Co.  14  Misc.  194,  85  N.  Y.  Snpp.  465,  holding  con- 
demnation proceedings  and  payment  of  award  terminates  previous  action  for  in- 
junctive relief  against  trespass  upon  easements  of  air,  light,  and  access  by  elevated 
railu-ay;  Mitchell  v.  White  Plains,  91  Hun,  192,  36  N.  Y.  Bupp.  204,  holding  un- 
lawful appropriation  of  land  for  highway  and  sewer  purposes  does  not  give  owner 
right  of  action  to  compel  purchase  by  trespasser  at  price  fixed  by  court;  Schuster 
V.  Milwaulwe  Slectrfe  H.  ft  Light  Co.  142  Wis.  586,  126  N.  W.  26,  as  to  when 
equity  will  retain  jurisdiction  to  assess  damages  and  when  relegate  plaintiff  to 
relief  in  law. 

]|«m«area  .for  eontlnnlnir  treapsM. 

Cited  in  -Inderlied  v.  Whaley,  85  Hun,  66,  32  N.  Y.  Supp.  640,  holding  decree 
awarding  injunction  against  pollution  df  stream  bar  to  subsequent  action  for  dam- 
age for  same  cause;  Seisert  v.  New  York,  69  App.  Dir.  309,  74  N.  Y.  Supp.  673, 
holding  succrasive  actions  for  damages  from  removal  of  waters  appurtouuit  to 
premises  maintainable  so  loi^  as  tre^Miss  continues;  Wilson  v.  New  York  Elev. 
R.  Co.  9  Misc.  659,  30  N.  Y.  Supp.  547,  holding,  in  estimating  damage  to  building 
fronting  on  three  streets,  from  maintenance  of  elevated  railway  on  one  street, 
building  regarded  as  entire  structure. 

Distinguished  in  Rumsey  v.  New  York  A  N.  E.  R.  Co.  133  N.  Y.  82,  15  L.  K.  A, 
619,  28  Am.  St.  Rep.  600,  SO  N.  E.  654,  Reversing  68  Hun,  205,  17  N.  Y.  Supp. 
A72,  holding  measure  of  damage  for  cutting  off  of  abutter's  access  to  water  front 
is  diminished  rental  or  usable  value  of  property  in  manner  enjoyed  1^  owner  at 
time  road  eonstrueted. 

ReleaMe  of  enitenientt  rlglitii  of  Hnbneqoent  purchniter. 


Cited  in  Ward  v.  Metropolitan  Elev.  R.  Co.  152  N.  Y.  44,  46  N.  E.  819,  AHirm- 
ing  82  Hun,  549,  31  N.  Y.  Supp.  527,  holding  notice  to  purchaser,  of  relesae,  by 
his  grantor,  of  easements  of  light,  air,  and  access  to  elevated  railway  in  front 
of  premises,  arising  from  its  possession,  not  avoided  by  {iresumption  that  orig- 
inal trespass  continued.  " 
Bcf«rea«e. 

ated  in  Doyle  v.  Metropolitiin  Elmr.  R.  Co.  180  N.  Y.  612,  32  N.  B.  1008,  helit- 
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ing  coinpulBor7  ref««noe  of  action  to  enjoin  maintenance  of  elerated  ndlwi^* 
and  to  recover  damage  to  abutting  property,  nnautfac«ized. 

13  L.  R.  A.  796,  TEEL  t.  TOST,  128  N.  Y.  887,  28  N.  E.  363. 
Jatementai  bow  tar  eMeliulv*  Im  aMtliev  atale. 

Cited  in  Van  Norman  t.  Gordon,  172  Masa.  578,  44  L.  R.  A.  840,  70  Am.  St 
Rep.  304,  S3  N.  E.  267,  holding  judgment  hy  oonfeBsion,  under  wammt 
of  attorney  in  court  of  competent  jurisdiction  in  another  state,  conclnfliTe 
in  absence  of  fraud;  Be  Bruyn,  17  Misc.  483,  41  N.  Y.  Supp.  414,  holdii^ 
decree  of  divorce  obtained  in  another  state  against  resident  of  this  state,  wbo 
appeared  in  action,  not  subject  to  collateral  attack;  American  Mut.  Ins.  Co. 
V.  Mason,  159  lad.  17,  64  N.  E.  625,  holding  judgment  of  foreign  court  faaving 
jurisdiction  of  parties  and  subject-matter  not  collateTslly  usailsble;  Trebileox 
V.  McAlpine,  62  Hun,  320,  17  N.  Y.  Supp.  221,  holding  confessed  foreign  judgmmt 
on  note  under  warrant  of  attorney  open  to  defense  thftt  note  was  obtained  by 
duress  and  without  consideratira ;  Re  Raymor,  166  Hicb.  266,  130  V.  W.  604, 
holding  that  judgment  entered  without  service  of  process  in  another  state  is  in- 
valid although  valid  in  such  other  state,  because  of  failure  to  show  that  attorney 
confessed  same;  Uodge  International  Registry  Co.  54  Misc.  443,  106  N.  Y. 
Supp.  1067,  holding  in  an  action  on  a  foreign  judgment  of  a  court  of  general 
jurisdiction,  jurisdiction  over  the  person  of  defendant  is  presumed;  Benedict  t. 
Clarke,  138  App.  Div.  243,  12S  N.  Y.  Supp.  064,  holding  that  allegation  that 
judgment  was  "duly  rendered'*  in  court  of  another  state  ia  auflkient  avennent 
of  jurisdiction  against  general  demurrer. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Oarland,  33  L.  R.  A.  83,  which  siu- 
taint  judgment  entered  on  warrant  of  attorney  without  issuing  process;  Crim 

Crim,  64  L.  R.  A.  502,  which  holds  judgmoit,  valid  where  rendered,  against 
nonresident  on  judgment  note,  with  power  of  attorn^,  entitied  to  full  faith 
olaewhere. 

Cited  in  notes  (28  L.  R.  A.  634)  on  what  entry  or  record  is  necessary  to  com- 
plete judgment  or  order;  (3  L.R.A.(N.S.)  460)  on  effect  in  other  states,  of  judg- 
ment confessed  on  warrant  of  attorney. 

Bntorecment  ot  riarhts  acanlred  VMder  lawa  of  anotbcr  atatc. 

Cited  in  First  Nat.  Bank  v.  Garland,  109  Mich.  519,  33  L.  R.  A.  85,  63  Am. 
St.  Rep.  507,  67  N.  W.  569,  holding  confession  of  judgment,  upon  warrant  of 
attorney  authorizing  "any  attorney"  to  appear  in  "any  court  of  reewd,"  entered 
in  state  whwe  power  uiecuted,  valid;  Van  Norman  v.  Qordtm,  172  Mass.  j^O. 
44  L.  R.  A.  841,  70  Am.  St.  Rep.  304,  63  N.  E.  267,  holding  warrant  of  attomer 
authorizing  appearance  by  "any  attorney  of  any  court  <tf  record,"  and  in  "maiy 
of  the  states  or  territories  of  the  United  States,"  justifies  judgment  upon  ap- 
pearance of  attorney  not  named;  Cross  v.  United  States  Trust  Co.  131  N.  Y. 
348,  16  L.  R.  A.  611.  27  Am.  St.  Rep.  597,  30  N.  E.  126.  holding  bequest  creating 
trust  in  personal  property,  by  will  of  nonresident  made  in  foreign  state,  where 
same  valid,  enforceable,  though  in  contravention  of  local  law  af^nat  perpetui- 
ties, and  trustee  and  benefidariea  reside  here;  Bath  Gaslight  Co.  t.  Rowland,  S4 
App.  DiT.  667,  88  N.  Y.  Supp.  841,  denying  sureties*  liability  on  leaae  ultra  vtres 
under  eommoa  Ikw     state  where  executed,  as  declared  tiy  its  courts. 

Cited  in  loobaote  to  R«  Wagoner,  32  L.  R.  A.  766,  which  holds  valid,  bond 
with  warrant  of  attorney,  to  be  delivered  on  donor's  death. 
JwAcnaent        eoafeaalM  aader  waraaat  ot  attorner 


Cited  in  CuyfcendaU  v.  Doe,  120  Iowa,  464,  3  L.R.A.(N.S.)  465,  IIS  Am.  St. 
Rep.  4T2,  106  N.  W.  608;  Anderson  v.  Shutts,  114  ^p.  Dir.  311,  00  N.  Y.  Supp. 
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893, — holding  purpose  of  atatutory  proTuion  requiring  defendant  in  con  f ess  ion 
to  Btate  nature  uid  circunutances  of  the  indebtedneM  ie  to  protect  erediton 
from  judgments  fraudulently  oonfessed;  Hazel  v.  Jaeobs,  78  N.  J.  L.  463,  27 
UH^IK^)  1068.  76  Atl.  903, 20  Ann.  Caa.  260}  Hutchinson  t.  Palmer,  147  Ala. 
520,  40  So.  339, — holding  where  one  executes  a  note  with  a  power  of  attorney, 
authorizing  a  confession  of  judgment  on  failure  to  pay  at  maturity,  it  is  a 
waiver  of  process,  and  judgment  rendered  in  accordance  with  the  authority 
without  notice  to  maker  is  valid. 

13  L.  R.  A.  804,  STATE  v.  6££R,  61  Conn.  144.  3  Inters.  Com.  Rep.  732,  22 
Atl.  1012. 

ExerclM  of  poltee  power       to  vatne,  etc. 

Cited  in  State  t.  Dow,  70  N.  H.  288,  S3  L.  R.  A.  316,  47  Atl.  734,  holding  sUt- 
ute  prohibiting  persons  engaging  in  business  of  catching  certain  kinds  of  fish 

for  Bale  valid  exercise  of  police  power;  State  v.  Rodman,  58  Minn.  401,  59  N. 
W.  1098,  upholding  validity  of  statute  making  possession,  five  days  after  close 
of  season,  of  game  lawfully  killed  during  open  season,  penal  oflTense. 

Cited  in  footnotes  to  State  v.  McGuire,  21  L.  R.  A.  478,  which  holds  having  in 
possession  during  close  season  fish  previously  caught  not  an  offense;  People  v. 
Buffalo  Fish  Co.  62  L.  R.  A.  803,  which  holds  void,  act  prohibiting  possession 
of  certain  fish  during  close  season;  State  v.  Schuman,  47  L.  R.  A.  153,  which 
sustains  statute  prohibiting  sale,  or  keeping  for  sale,  of  trout;  Selkirk  v. 
Stevens,  40  L.  R.  A.  750,  which  holds  game  killed  by  Indians  on  reservation,  and 
•old  to  other  Indian,  subject  to  game  laws  td  state  alter  taken  from  reservation. 
AvpUeatUm       atate  polleo  power  *o  Interatato  eoauneree. 

Cited  in  footnotes  to  Burrows  V.  Delta  Transp.  Co.  29  I^.  R.  A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood; 
State  em  rel.  Corcoran  v.  Chapel,  32  L.  R.  A.  131,  which  holds  statute  against 
shipping  beer,  etc.,  to  any  commission  merchant  valid. 

^—  Am  to  Bmh  and  same. 

Cited  in  Organ  v.  State,  56  Ark.  271,  19  S.  W.  840,  holding  statute  prohibiting 
exportation  of  fish  and  game  from  state  not  violation  of  commerce  clause  of 
Federal  Craistitution;  State  v.  Northern  P.  Exp.  Co.  58  Minn.  406,  SO  N.  W. 
1100,  holding  statute  prohibiting  carrier  receiving,  during  open  season,  for 
transportation  out  of  state,  fish  unlawfully  eauglit  within  state,  lawful  exercise 
of  legislative  power;  Dickhaut  v.  State,  85  Md.  464,  36  L.  R.  A.  767,  60  Am.  St. 
Bep.  332,  37  Atl.  21,  holding  statute  prohibiting  killing  or  having  in  posses- 
sion  rabbits  between  dates  named  not  applicable  to  possession  of  rabbits  im- 
ported from  another  state.  .  . 

Cited  in  footnotes  to  People  v.  O'Neil,  33  L.  R.  A.  696,  which  upholds  act 
prohibiting  sale  of  game  or  fish  during  closed  season  as  to  articles  imported  from 
other  states;  State  v.  Harrub,  15  R.  A.  761,  which  holds  statute  prohibiting 
ftblpmeot  of  qysters  in  shells  from  state  not  interference  with  commerce;  State 
T.  Swett,  29  L.  R.  A.  714,  which  denies  liability  of  carrier  ignorant  that  bar- 
rels received  for  shipment  contained  short  lobsters. 
Bevlalo*  of  atatmtea. 

Cited  in  Sti^l^i^  v.  Btapleberg.  77  Conn.  86,  58  Atl.  233,  hdding  revisers 
not  presumed  to  have  changed  the  law;  Ross  v.  Crofutt,  84  Conn.  377,  80  Atl.  00, 
Ann-  Can.  19IB  C,  1295,  holding  that  change  in  words  by  revisers  of  law  wiU 
Bot  be  deemed  to  change  Uw  unless  such  was  intention. 
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13  L.  R.  A.  S06,  SPENCER  t.  ALLERTON,  80  Conn.  410,  22  Atl.  778. 
Liability-  u(  IndorBen  of  note. 

Cited  in  Oley  v.  Miller,  74  Conn.  309,  50  Atl.  744,  holding  statntes  making  ne- 
gotiable demand  note  overdue  four  months  after  date,  and  providing  blank  in- 
dorsement of  non-negotiable  note  ihonld  import  contract  of  ordinary  indorse- 
ment, do  not  make  non-negotiable  demand  note  overdue  in  four  montbs;  Smith 
V.  Myers,  207  111.  130,  09  N.  E.  858,  as  to  Connectient  rule  governing  liability 
of  indorser  of  note.  i 
Parol  evidence  to  explain  Indoraement. 

Cited  in  footnote  to  Young  v.  Selion,  62  L.  R,  A.  499,  which  holds  parol  evi- 
dence admisaible  to  Bhow  extent  of  liability  of  promisee  and  another  indorsing 
non-negotiable  note. 


13  L.  R.  A.  Sn,  WULLENWABER  v.  DUNIGAN,  30  Neb.  877,  47  N.  W.  420. 


Pallare  of  representntlon  ludncInK  lM«ne  of  bonds  to  rnllrond. 

Cit«(l  in  Xash  v.  Baker,  37  Neb.  729,  56  K.  W.  376,  enjoining  delivery  of  boatls 
voted  railroad,  for  failure  of  representation  that  road  would  be  independent  <<f 
another  railroad. 

Validity  of  bond*  for  Internal  Improvement. 

Cited  in  Fullerton  v.  School  District,  41  Neb.  600,  59  W.  806,  holding  pe- 
tition of  voters  suggesting  erection  of  schoolhouse,  as  required  by  statute,  con- 
dition precedent  to  valid  election  upon  isBue  of  bonds;  Hoxie  v.  Scott,  45  Neb. 
201,  63  N.  W.  387,  liolding  county  commissioners  without  jurisdiction  to  order 
election  upon  issue  of  bonds  to  railroad,  without  petition  of  electors  as  re- 
quired by  statute;  Morton  v.  Carlin,  51  Neb.  211,  70  N.  W.  906,  holding  bonds  in 
aid  of  railroad,  voted  by  cit^  oi^nized  as  .single  pxccinct  contrary  to  law, 
invalid;  Chilton  v.  Oratton,  82  Fed.  876.  hiding  bonds  in  aid  of  railroad  not 
invalid  in  hands  of  innocent  purchaaer,  because  of  insuffioien^  of  petition  call- 
ing for  election;  Van  Horn  v.  State,  51  Neb.  23S»  70  N.  W.  941,  holding  person 
not  freeholder,  or  beneficially  interested,  save  as  stockholder  in  corporation,  not 
entitled  to  mandamus  to  compel  construction  of  drainage  ditch. 
Fartlea  to  action  for  failure  of  railroad  companr  to  comply  vrith  pro- 
Tialons  of  rallwar  aid  bonds. 

Distinguished  in  Lincoln  Twp,  v.  Kansas  City  &  0.  R.  Co.  77  Neb.  81,  ](^ 
N.  W.  140,  doubting  fbe  right  of  a  township  to  maintain  action  to  recover  the 
value  of  bonds  voted  by  electors  of  township  to  aid  in  oonstruction  of  railroad. 

13  L.  R.  A.  817,  McKEE  v.  CHICAGO,  R.  L  ft  P.  R.  CO.  83  Iowa,  S16.  M 

N.  W.  209. 

Dntr  of  maater  a*  to  wmMmtr  of  appliaaeea  and  vteee  to  work. 

Cited  in  Stockwell  v.  Chicago  &  N.  W.  R,  Co.  106  Iowa,  67,  75  N.  W.  665. 
holding  railroad  not  negligent  in  failing  to  discover  and  repair  stem  of  valve  to 
automatic  lubricotor  on  engine;  McCarthy  v.  Mulgrew,  107  Iowa,  79,  77  N.  W. 
527,  holding  master  not  liable  for  injury  to  baker  thrown  against  rollers  of 
"brake"  through  sudden  efoppnge  of  trow  because  of  obstruction  on  floor;  Branco 
v.  Illinois  C.  R.  Co.  119  Iowa,  214,  93  N.  W.  97,  denying  railroad's  liability  to 
employee  on  work  train  injured  by  the  tie  jarred  from  pile  in  cur;  Cleveland,  C. 
C.  A  St.  L.  R.  Co.  V.  Haas,  35  Ind.  App.  632,  74  N.  E.  lOOJ,  holding  railn»d 
not  negligent  which  builds  a  bridge  of  standard  width  leaving  a  space  of  over 
two  feet  between  bridge  and  widest  portion  of  'toain;  Baltimore  ft  O.  S.  Wt  S. 
Co.  V.  McOsker,  44  Ind.  App.  200,  88  N.  E.  060,  holding'  that  railnwd  is  not 
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guilty  of  negligence  in  mainti^ing  teldge  whose  pillaia  are  four  feet  eleven 
inehcs  from  rail. 

Cited  in  notes  (41  L.  R.  A.  S7,  60)  on  knowledge  as  element  of  employer's  lia- 
bility to  injured  serrant;  (6  L.R.A.(N.8.)  605)  on  different  forms  of  stating 
gaierat  rnl*  with  reapeet  to  master's  duty  as  to  places  and  appliances;  (33  Am. 
St.  Rep.  787)  on  master's  doty  to  fumiah  safe  place  and  appliances. 

Distinguished  in  Keist  v.  Chicago  G.  W.  K.  (.'o.  110  Iowa.  37,  81  X.  VV.  181, 
holding  railroad  n^igent  in  constructing  stock  chute  eo  near  track  as  to  lebve 
insufficient  space  for  brakeman  ascending  ladder  on  side  of  car. 
XMter'a  llabUltr  'or  monobaerrmMce  of  rales. 

Cited  in  ntAt  (43  L.  R.  A.  324,  320)  on  duties  of  master  and  servant  as  to 
rules  promnlgftted  for  safe  eenduet  o(  business. 

Contrlbntorr  Bcsrllvcne*  of  and  aavniiipttoii  of  rhik  hy  Ininred  servant- 
Cited  in  Haggerty  t.  Chicago,  St.  P.  &  K.  C.  R.  Co.  90  Iowa,  408,  57  N.  W. 
H96,  holding  car  accountant  injured  through  contact  with  switch-st^nd,  while 
hanging  on  ladder  of  moving  freight  ear  to  take  number  oa,  seal,  uE^ligent; 
New  York,  0.  ft  St.'L.  R.  Co.  Ostman,  148  Ind.  483,  46  M.  E-  flSl.  holding  lo- 
oomotire  engineer  injured  from  eontaet  ^ith  stock  chute  13  inches  from  cab 
window,  while  watching  for  signals,  n^ligent;  Penn^lvania  Go.  t.  Finney,  14S 
Ind.  658,  42  N.  E.  B16,  holding  brakeman  descending  ladder  on  side  of  car,  with- 
out looking  to  avoid  water  crane  near  track,  negligent;  Cowles  v.  Chicago,  K. 
I.  &  P.  R.  Ca  102  Iowa,  610,  71  N.  W.  580,  holding  helper  about  railway  round- 
house continuing  in  employment  after  hole  mode  in  plank  of  turntable,  without 
complaint  or  promise  of  repair,  assumes  risk ;  Qninn  v.  Chicago,  R.  I.  ft  P. 
R.  Co.  107  Iowa,  716,  77  N.  W.  464,  holding  brakeman  injured  from  having  foot 
cau^t  in  defective  switch,  condition  of  which  j^MuId  hare  been  known  to  him. 
asBWnedr  riiAc;  Box  v.  CfaicagD,  R.  I.  ft  P.  IL  Ca  107  Iowa,  668,  78  W.  «04. 
hirfdiBg  bnlnmtn  continning  in  service  «f  railroad  using  diffennt  kinds  of 
drawbars  or  bnmpnra,  making  coupling  of  ears  dtuigerous,  assumes  risk;  Galves- 
ton, H.  ft  Si.  A.  R.  Co.  T.  Slinkard.  17  Tex.  Civ.  App.  68&,  44  S.  W.  36,  holding 
brakeman  injured  from  falling  into  open  pit  of  cattle  guard  in  yard  Itmitfl  not 
precluded  firom  recovering  because  placed  in  position  where  he  might  have 
gained  knowledge  of  dai^$  Potter  v.  DetK^t,  G.  H.  ft  M.  R.  Co.  122  Midi. 
196,  81  N.  W.  80  <djaefiiiting  opinion),  majority  holding  brakeman  not  bound 
to  nmka  smdi  close  inspection  of  distance  ol  tdegraph  pole  from  track  «•  to  en- 
able him  to  discover  same  few  inches  too  near  trade  to  permit  <^eration  of 
trains  in  ordinary  way. 

Cited  in  footnote  to  Coyle  v.  Orifling  Iron  Co.  47  L.  R.  A.  147,  which  hcM» 
servant  assumes  obvious  risk  from  using  machine  from  which  bolt  missing. 

Oistingui^ed  in  Harker  v.  Burdngton,  C.  B.  ft  N.  R.  Co.  88  Iowa.  416, 
46  Am.  St  Rep.  242,  65  N.  W.  316.  holding  whether  conductor  of  freight  train 
n^ligent  in  climbing  ladder  on  side  of  car,  without  looking  to  avoid  awning  over 
station  platform,  question  for  jury;  Biyce  v.  Chicago,  M.  ft  St.  P.  R,  Co.  103 
Iowa,  670^  72  N.  W.  780,  holding  braketmui  injured  frinn  contact  with  bolt  in 
brMge  tmas,  while  descending  ladder  c«  side  of  freight  car,  in  line  of  duty, 
'atitled  to  recover  damages.' 

Disapproved  in  Murphy  v.  Wabash  R.  Co.  115  Mo.  121,  21  S.  W.  862,  holding 
negligence  of  railroad  eoiistructing  cattle  guard  0  to  16  inches  from  outnide  ten- 
der, causing  injury  to  locomotive  engineer  while  tightening  nut  at  water  tank, 
while  train  in  moti<m,  question  for  jury. 
■TMeaea  mt  InowlMse  of  d«iiBer. 
Cited  in  Hall  t.  Chicago,  R.  I.  ft  P.  R.  Co.  140  Iowa,  32,  1J6  X.  W.  113,  hold- 
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ing  evideiMe  of  usual  conetruction  and  filling  track  admissible  on  question  <A 
ordinal^  care  of  injured  brokeman;  Keim  v.  Ft.  Dodge,  126  lows,  29,  101  N. 
W.  443,  holding  in  action  "Sxy  pedeBtrian  against  city  for  injuries  caused  by  al* 
leged  defective  gutter  apron,  evidence  tiiat  apron  in  question  was  similar  to 
those  in  other  parts  of  city  admissible  to  show  plaintiff's  knowledge  and  ooa< 
tributoiy  negligence. 


IS  L.  R.  A.  824>  JACQUES  v.  GREAT  FALLS  MFG.  00.  66  N.  H.  482,  22  Atl. 


Cited  in  Lebarge  v.  Berlin  ^lills  Co.  68  N.  U.  373,  44  Atl.  533.  holding  n«»uit 
properly  ordered  in  nction  by  servant  for  personal  injury,  where  evidenee  shows 
aoeideut  due  to  negligence  of  fellow  servant. 
BfMter'*  datr  m  to  appllaneea  and  place  to  work 

Cited  in  Story  v.  Concord  &  M.  R.  Co.  70  N.  H.  368,  48  Atl.  288,  holding  rail- 
road not  relieved  of  duty  to  furnish  safe  track  for  looomotive  fireman  by  using 
track  of  another  corporation;  McLaine  v.  Head  k  D.  Co.  71  N.  U.  295,  68  L. 
R.  A.  464,  93  Am.  St.  Rep.  522,  52  Atl.  645,  holding  duty  of  master  to  furnish 
safe  appliances  and  place  to  work  not  applicable  where  inspection  and  repair 
incident  to  work}  English  v.  Amidon,  72  N.  H.  301,  S6  Atl.  648,  htrfding  it  duty 
of  employer  to  make  stairway  ctmstituting  only  exit  fnnn  factory  reastmably 
safe;  Clavin  t.  William  Tinkbam  Co.  29  R.  I.  602,  132  Am.  St  Rep.  836,  73 
AU.  392;  Hatch  v.  Pike  Mfg.  Co.  73  K.  H.  522,  63  Atl.  306,-~bolding  negligence 
of  fellow  servant  in  making  repairs  no  defense  to  action  by  servant  injured  by 
defective  appliance. 

V^llow  MFvanta  and  their  ueBllsenee. 

Cited  in  Cadden  v.  American  Steel  Ba^  Co.  88  Wis.  420,  60  N.  V.  800, 
holding  "riveter"  using  scaffold  on  side  of  Tcssel  not  fellow  serraat  to  scsffold 

builders;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  295,  58  L.  R.  A.  463,  93  Am.  St. 
Rep.  522,  52  Atl.  545,  holding  laborer  engaged  in  tamping  earth  in  trench  fellow 
servant  with  foreman  of  gang;  Lintott  v.  Nashua  Iron  &  Steel  Co.  60  X.  H.  632, 
44  Atl.  98,  holding  master  liable  for  injury  to  servant  assigned  to  duty  by  su- 
perior witliout  instructions  as  to  liability  of  belt  to  crawl  toward  poll^;  O&l- 
vin  V.  Pierce,  72  N.  H.  82,  54  Atl.  M)14,  denying  master's  liability  for  injury 
to  employee  through  foreman's  negligent  direction  to  engineer  to  start  hoisting 
crana;  Wallace  v.  Boston  ft  H.  R.  Co.  72  N.  H.  613,  67  Atl.  913,  hdding  railroad 
liable  to  brakeman  injured  tiirough  train  deepatcher's  n^ligeuce;  Lapdia  t.  In* 
temational  Paper  Co.  71  N.  H.  340,  31  Atl.  1068,  holding  master's  duty  to  in- 
struct servant  as  to  dangers  devolves  upon  person  assigning  employee  to  oer- 
Uin  work;  OIney  v.  Boston  A  M.  R.  Co.  71  N.  H.  430,  62  Atl.  1007,  holding 
railroad  liable  for  n^Iigence  of  foreman  of  repair  shop  in  failing  to  repair  en- 
gine. 

Cited  in  footnote  to  Palmer  v.  Michigan  C.  R.  Co.  17  L.  R.  A.  63,  which  holds 
assistant  roadmaster  not  fellow  servant  of  gang  of  men  working  under  him. 

Cited  in  note  (54  L.  R.  A.  39,  81,  158)  on  vice  prinoipal^ip  as  determined 
with  reference  to  character  of  act  which  caused  injury. 

13  L.  R.  A.  826,  CONNECTICUT  RIVER  LUMBER  CO.  v.  OLCOXT  FALLS  CO. 

65  N.  H.  290,  21  Atl.  1090. 
What  HlreHiiiN  nnviKable. 

Cited  in  Concord  Mffr.  Co.  v.  RoberUon,  60  N.  H.  5,  18  L.  R.  A.  682,  25  AtL 
718,  holding  fre^h  uatcr  navigable,  if  reasonably  capable  of  valuable  use  aa 
public  way  in  natural  condition. 
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Cited  in  footnote  to  Heyward  v.  Farmera'  Min.  Co.  28  L.  B.  A.  42,  whidi 
holds  navigable  capaeity  test  of  navigability. 

Cited  in  note  (126  Am.  St.  Rep.  727)  on  what  waters  ere  navigable. 

DistinguiBhed  in  King  v.  Muller,  73  N.  J.  Eq.  4S,  67  Atl.  880,  holding  right  ot 
public  to  navigate  lake  proper  did  not  extend  to  adjohUog  awamp  on  ita  being 
flooded  and  public  was  without  right  to  navigate  channel  dredged  by  eomr 
plainants  acroaa  it. 
Fmiohiae  mm  ynblle  propeVty. 

Cited  in  State  v.  Manchester  &  L.  R.  69  N.  H.  61,  38  Atl.  736,  sustaining 
charter  provision  for  payment  to  state  of  excess  of  railrotid's  net-  annual  XBengim 
over  10  per  cent  of  total  expenditure. 
Infrinorina:  publle  pvtvml*  «asemeatB. 

Cited  in  State  v.  Sunapee  Dam  Co.  70  N.  E.  460,  69  L.  R.  A.  61,  50  Atl.  108, 
holding  state  grant  of  right  to  lower  level  of  public  lake  for  manufacturing  pur* 
poses,  if  reasonably  exercised,  afTords  no  ground  for  complaint  1^  public;  Ladd 
V.  Granite  State  Brick  Co.  68  X.  H.  187,  37  Atl.  1041,  holding  use  of  land  near 
dwelling  house  for  manufacture  of  brick  not  unreasonable  use  justifying  injunc- 
tion; Dana  v.  Craddock,  66  N.  fi.  696,  32  Atl.  767,  holding  diminution  of  value 
of  r^ht  of  riparian  owner  to  build  wharf,  throng  oonstmction  of  bridge,  in- 
rluded  in  damages  awarded  for  laying  out  of  highway;  Roberta  v.  Claremont  R. 
t  Lighting  Co.  74  N.  H.  219.  124  Am.  St.  Rep.  062,  66  Atl.  48S,  holding  adjacent 
riparian  owners  entitled  to  partition  of  water  power  though  one  of  them  was 
not  yet  using  his  share;  TruUinger  v.  Howe,  63  Or.  222,  22  L.B^(N.S.)  646, 
97  Pac.  648,  holding  riparian  owner  on  floatable  stream  may  maintain  dam 
which  does  not  materially  reduce  ita  utility  for  floating. 

Cited  in  footnote  to  Smith  v.  Atkins,  63  L.  R.  A.  790,  wfaioh  denies 
of  one  navigating  stream  to  fasten  booms  to  trees  on.  bank. 

Cited  in  notes  (41  L.  R.  A.  377,  379)  on  rl^t  to  use  stream  for  floating  logs; 
(69  L.  R.  A.  61,  61,  62,  73}  on  right  to  obstruct  or  destr<^  rights  of  navigation} 
(SO  L.  R.  A,  845)  on  rights  acquired  in  artificial  condition  of  body  of  water. 

Klfect  of  r«»erTBtlon  In  de«d. 

Cited  in  Smith  v.  Furbish,  68  N.  H.  127,  47  L.  R.  A.  229,  44  Atl.  398,  holding 
conveyance  of  land  described  as  bordering  on  river,  without  reservation,  gives  ti- 
tle to  river  bed  to  middle  of  stream ;  Smith  r.  Furbish,  68  N.  H.  144,  47-  L.  R.  A. 
237.  44  Atl.  308,  holding  reservation  In  deed  ed  right  to  buHd  dam,  tether  with 
right  of  flowage  of  land  of  grantor,  gives  perpetual  easement;  Smith  v.  Fur- 
oish.  68  N.  n.  131,  47  L.  R.  A.  231,  44  Atl.  398,  holding  forfeiture  of  risht  to 
timber  reserved  in  deed  does  result  from  n^lect  to  remove  it  for  unrea- 
sonable time. 

Cited  in  note  (01  L.  R.  A.  872)  on  ccmstraetion  and  operation  of  canals,  State 
V.  Sunapee  Dam  Co.  72  N.  H.  116,  56  Atl.  699,  as  to  jurisdiction  of  equity  lo 
assess  damages  for  unreasonable  exercise  of  right  of  flowage. 
Bfo4«  of  trial  on  MU  in  c«Bl«r> 

Cited  in  State  ea  rel.  Rhodes  v.  Saunders,  66  N.  H.  89,  18  L.  K.  A.  667,  2S 
Atl.  688,  holding,  in  proceedings  for  injunction  against  liquor  nuisance,  question 
of  illegal  use  of  premises  may  be  tried  to  jury;  Shapira  v.  D'Arcy,  180  Mass. 
378,  62  N.  E.  412,  holding  institutional  rfgb*^  of  trial  by  jury  not  applicable 
to  suit  in  equity  for  gpeciflc  performaDoe  of  contract;  Bichmmid  Vt  Atwood,  17 
L.  R.  A.  620,  2  C.  C.  A.  611,  5  U.  S.  App.  161,  62  Fed.  26,  holding  on  appeal 
from  decree  enjoining  infringement  of  i>atent,  and  ordering  accounting,  if  in-  ■ 
JuaetUm  diattdved,  court  nu^  direct  dismissal  of  bill;  State  v.  Roston  ft  M.  B. 
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Co.  76  N.  H.  337,  74  Ail.  542,  to  the  point  that  attorney  general  is  proper  par^ 
to  proceed^i^  id  equity  to  restrain  public  nuisanoca  aod  kindred  wrongi. 
Release  of  vnliUe  rl«:bt. 

Cited  in  New  London  v.  Davis.  73  K.  H.  74,  69  Atl.  369,  holding  releue  of  the 
public  right  in  s  highway  involved  in  its  discontinuance  is  a  legislative  and  not  a 
judicial  function  which  may  be  performed  by  the  legislative  i^nts  of  ttie  state. 

13  L.  R.  A.  838,  GRESHAM  v.  EQUITABLE  LIFE  ft  ACGI.  INS.  CO.  87  Ga. 

407,  27  Am.  St.  Rep.  2S3,  13  S.  E.  752. 
Cawe  of  <e«tb  or  inimrr  oC  laanred. 

Cited  in  Travelers  Ins.  Co.  v.  Wyness,  107  Ga.  589,  34  8.  E.  118.  holdii^ 
killing  of  assured  by  assault,  which  as  to  him  was  unexpected  and  without  fault 
on  his  part,  is  accidental  within  policy;  Supreme  Lodge,  K.  P.  v.  Crenshaw,  1211 
Ga.  201,  13  L.R.A.(N.e.)  266,  121  Am.  St.  Rep.  216,  58  S.  E.  628.  12  A.  A  E. 
Ann.  Cas.  307,  holding  killing  of  iofiured  by  huRband  while  former  was  attempt- 
ing to  have  sexual  intercourse  with  latter's  wife  was  not  death  caused  or  suptr- 
induced  in  violation  of  criminal  law  within  terms  of  policy. 

Cited  in  foobiote  to  Burt  v.  Union  Cent.  L.  Ins.  Co.  50  L.  R.  A.  303,  which 
denies  right  to  recover  on  policy  on  life  of  innocent  person  executed  after 
conviction  of  capital  offense. 

Cited  in  notes  (30  L.  R.  A.  20S)  on  what  constitutes  an  accident  within 
meaning  of  accident  insurance  policy;  (17  L.  R.-  A.  754>  on  proximate  cause 
of  death  within  meaning  of  life  insurance  policy;  (60  Am.  St.  Rep.  163)  on 
death  of  insured  in  known  violation  of  law. 

DistinguiBhed  in  Coles  v.  New  York  Casualty  Co.  67  App.  Div.  46,  83  N.  Y. 
Supp.  1063,  holding  exception  in  accident  policy  of  injuries  resulting  from 
fighting  does  not  cover  aqjuries  to  barteadcr  assaulted  by  custoner  ordered 
out  of  saloon. 
Hatnal  eombat. 

Cited  in  Findley  r.  State,  125  Oa.  683,  64  8.  E.  106,  holding  manual  blows  not 
necessary  to  make  combat. 

13  L.  R.  A.  841,  MILES  v.  WORCESTER,  1S4  Mass.  611,  2S  Am.  St  Rep.  2A4. 

28  N.  £.  676. 
WwlMBoei  Uabilitr  of  mMulelpal  oorpovstloB. 

Cited  in  Vernon  v.  Wedgeworth,  148  Ala.  493,  42  So.  749,  as  to  liability  of 
municipality  for  nuisance;  Fitzgerald  v.  Sharon,  143  Iowa,  732,  121  N.  W.  523. 
holding  that  city  is  liable  for  nuisance  consisting  of  wat«r  and  filth  distributed 
on  land  of  abutter  caused  by  construction  of  culverts  in  streets. 

Cited  in  footnotee  to  Hughes  v.  Auburn,  46  L.  R.  A.  636.  which  denies  city's 
liability  for  disease  due  to  n^lect  of  proper  sanitary  precautions  as  to  sewer 
system;  Long  v.  Elberton,  46  L.  R.  A.  428.  which  denies  liability  of  city  to 
neighboring  property  owners  for  election  of  prison  within  city  limits,  unless 
80  negligently  maiidained  as  to  constitute  nuisance;  Duncan  v.  Lynchbui^,  48 
L.  R.  A.  331,  which  denies  city's  liability  for  nuisance  by  pollution  of  water 
in  unauthorized  operation  of  rock  quarry  outaidu  city  limits. 
KUiMllty  of  montdpal  corporation  for  nVKHKence  of  aicento. 

Cited  in  Johnson  v.  Somerville,  196  Uaas.  374,  10  L.R.A.(K.S.)  717,  81  N. 
E.  268,  holding  municipal  corporation  not  liable  for  injury  to  adjoining  property 
caused  by  act  of  one  employed  and  paid  by  it  to  collect  ashes  in  dumping  them 
into  a  water  course  so  as  to  fill  it  up  and  esuae  water  to  flow  into  such  adjoiniac 
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property;  Moynihan  v.  Todd,  189  Hub.  306.  108  Am.  St.  Rep.  473.  74  N.  E.  867, 
as  to  liability  for  agents  acta. 

Cited  in  footnote  to  Snider  v.  St.  Paul,  18  L.  S.  A.  161,  whiofa  holds  eity 
not  liable  for  n^ligence  of  agents  in  providing  and  maiDtaining  city  ball. 

Cited  in  note  (30  Am.  St.  Bap.  397)  on  liability  of  «itie«  for  npgligeoiee  and 
other  miseonduct  of  officers  and  agents. 

Distinguished  in  Boaenblit  ,t.  Philadelphia,  28  Pa.  Super.  Ct.  o98,  holding  fall 
of  defective  plastering  of  which  school  authoritieB  knew  was  not  actii»iable  by 
injured  scboLar  against  city. 
NolMuiee. 

Cited  in  Waller  r.  Ross.  100  Minn.  10,  12  L.RJk.(N.S.)  726,  117  Am.  St.  Rep. 
661,  110  N.  W.  262,  10  A.  &  £.  Ann.  Cas.  716,  as  to  person  being  liable  for  in- 
juries done  by  falling  wall  upon  principal  of  nuisaace;  Alabama  Western  R.  Co. 
V.  Wilaon,  1  Ala.  App.  SIS,  66  So.  032  holding  that  riUIroad  Mnbankment  so 
conatructed  that  deposit  of  sand  found  ita  way  from  embankment  over  adjoining 
land  is  nuisance. 

13  L.  R.  A.  843,  FBANKUN  V.  FRANKLIN,  lfi4  Mass.  616,  26  Am.  St.  Rep.  266, 

28  N.  E.  681. 
What  etfaatltntea  Talld  sawntiave. 

Cited  in  Lee  v.  State,  44  Tex.  Crim.  Rep.  868,  61  R.  A.  911.  72  6.  W.  lOOfi 
(dissenting  opinion),  majority  beading  sham  ceremony,  followed  by  carnal  inter- 
course without  matrimonial  cohabitation,  not  constitute  common-law  marriage.  ' 
■(■rlsdlatioii  of  acttoHH  (or  dlTttrce. 

Cited  in  Clark  v.  Clark.  191  Mass.  192,  77  N.  E.  702,  holding  every  state  hna 
jurisdiction  to  decree  a  divorce  for  a  proper  cause  in  favor  of  its  own  citizens 
for  the  purpose  of  determining  the  status  of  tba  oitisen  enn  liiough.  the  other 
party  to  the  marrii^  is  a  nonresident. 

Cited  in  notes  (S3  Am.  St.  Rep.  871,  873)  on  validity  and  effect  of  separa- 
tion agreements;  (6S  Am,  St.  Rep.  183)  on  jurisdiction  over  absettt  citizens. 

13  L.  R.  A.  844,  ROBERTS  v.  LOUISVILLE,  92  Ky.  95,  17  S.  W.  216. 
Kqadtalile  IntcirfeMiHw  vrit^  actlofe  mt  maplctRal  conKuratloiu. 

Cited  in  State  9a  rei.  Rose  v.  Snptfior  Court,  106  Wis.  678,  48  L.  R.  A.  829>  Coot- 
aot^  p.  819.  61  N.  W.  1040,  htrfdiag  diserction  of  city  council  in  passage  of  or- 
dbiance  graatrng  street  rftilwi^  franchise. cannot  be  controlled  by  injunotiini; 
Wabaaka  Electric  Co.  t.  Wymore.  60  Neb,  203,  82  N.  W.  ^6,  holding  mayor  and 
council,  but  not  city,  may  be  enjoined  from  passing  ordinance  in  violation  of 
oontmct  with  eleotric  l^htjag  company;  Trading  Stamp  Co.  v.  Memphis,  101 
Tenn.  186,  47  S.  W.  136,  hokling;  city  council  may  be  enjoined  from  passing  ordi- 
nance  imposing  privilege  tax  apep  trading  stamp  company,  and  upon  merchants 
using  tax,  and  making  violation  misdemeanor ;  Sherburne  v.  Portsmouth,  72  li.  H. 
540;  68  Atl.  38,  holding  taxpayer  miqr  haye  bijunciioo  against  illegal  administra' 
tive  aet  of  cify  eoumcil;  Rnms^  y.  Shelby ville.  119  Ky.  184,  68  LJLA.  300,  88 
8.  W.  116,  holding  if  aet  of  council  creating  an  obligation  on  part  of  city  was 
beyond  power  of  couneU  to- pass  the  taxpayiTB  may  maintain  action  to  have  it 
declared  invalid;  Chicago,  R.  I.  *  P.  R.  Co.  v.  Lincoln,  85  Neb.  735,  124  N.  W. 
142,  as  to  right  to  enjoin  municipal  corporation  against  passing  unautboriaed 
ordinsnoe:  Woodall  v.  South  Cowington  A  C.  Street  R.  Co.  13;  Ky.  624,  124  8. 
W.  843  (dissenting  ofdnitm),  on  right  of  ta.\payQr  to  enjoin  unlawful  exercise  of 
BHuiripal  power. 

Cited  in  footnote  to  Stevens  v.  St.  Mary^  Training  School,  18  L.  R.  A.  882, 
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which  denies  injunction  to  prevent  illigal  eontraet  or  a^rapriattM  bjr  eoutf 
commiBeifmeri. 

Cited  in  note  (2  L.BjL(N.S.)  162)  on  power  to  enjoin  paseage  of  monieipal 
ordinance. 

Fablto  and  private  property'  of  manlclpal  eorporatlmu. 

Cited  'in  Huron  Waterworks  Co.  v.  Huron,  7  8.  D.  26,  SO  L.  R.  A.  85<^  58  Am. 
St.  Rep.  817.  02  K.  W.  076,  holding  waferworka  eonitrueted  and  owned  hy  city 
cannot  be  Bold  and  conveyed  by  city,  except  by  special  leglfllative  authority; 
Owensboro  t.  Com.  lOS  Ky.  365,  44  L.  R.  A.  205.  40  S.  W.  320,  holding  city  purks 
and  property  used  by  fire  department  within  constitutional  provision  exempting 
"public  property"  from  taxation;  Carrollton  Furniture  Mfg.  Co.  v.  Carrollton,  104 
Ky.  529,  47  S.  W.  886,  holding  city  as  lessor  of  public  wharf  not  liable  for  personal 
injury  inm  n^ligent  operation  ot  wharf  boat;  Murray  t.  Allegheny,  6B  C.  C.  A. 
06,  180  Fed.  00,  holding  municipal  corporation  baa  no  implied  power  to  coav^ 
away  for  private  purposes  prc^rfy  dedicated  to  or  held  bf  it  for  tiie  public  use 
on  water  front;  Com.  t.  tonisville,  133  Ky.  847,  119  S.  W.  101,  holding  re- 
purchase of  waterfront  property  after  the  same  had  been  unwisely  alienated 
by  the  public  authority  reinstated  the  public  right  in  such  property  so  that  it 
was  as  such  exempt  from  taxation. 

Cited  in  footnotes  to  Reigbard  v.  Flinn,  43  L.  R.  A.  502,  which  holds  invalid, 
lease  by  city  of  part  of  public  landing  to  private  person ;  St.  Paul  v.  Ohicagi^  M.  £ 
St.  P.  R.  Co.  34  L.  R.  A.  184,  which  denies  power  of  legislature  to  give  any  part 
of  levee  as  permanent  site  for  freight  warehouse. 

Cited  in  note  (40  L.  R.  A.  046)  on  right  to  erect  wharves. 
IiiJa»«4loa  aftor  dlaetmtinuaee  of  mvtm  oomplalned  of. 

Cited  in  State  v.  Minneapolis  &  St.  L.  R.  Co.  115  Mine.  122.  131  N.  W.  IQU, 
holding  that  injunction  should  be  granted  restraining  illegal  tariff  by  carrier 
althoo^  Dperati<m  of  tariff  was  discontinued  at  time  of  tnai. 

13  L.  R.  A.  848,  COU!  v.  BOWBN,  88  Mieh.  218,  60  N.  W.  1S8. 

Rallroadai   rcsnlatiM  mt  aolleltora  of   patroBsve  tm   or  aboat  depot 


Cited  in  Lucas  v.  Herbert,  148  Ind.  66,  87  L.  R.  A:  S77,  47  V.  E.  146,  hoMfiig 
railroad  may  designate  place  in  depot  grounds  where  vehicles  of  competing  omni- 
bus lines  shall  stand;  Coegrove  v.  Angusta,  103  Oa.  840,  42  L.  R.  A.  714,  68  Am. 
St.  Rep.  149,  31  S.  E.  446,  holding  city  ordinance  prohiUting  hadnmen  from  enter- 
ing union  depot  to  solicit  patronage,  notwithstanding  otmsent  of  railToad,  Invalid; 
Bedding  v.  Gallagher,  72  N.  H.  390,  64  L.  R.  A.  819,  67  Atl.  226,  faotdii^  railroad 
may  grant  exclusive  right  to  solicit  baggage  on  station  grounds;  Hot  Springs 
V.  Demby,  00  Ark.  676,  134  Am.  St.  Rep.  43,  119  S.  W.  1126,  holding  railroad 
having  contract  with  a  hackman  could  give  him  the  best  portion  at  its  station 
and  exclude  all  others. 

<^ted  in  footnotes  to  New  York  N.  H.  ft  H.  R.  Oo.  v.  Scovill,  42  L.  R.  A.  167; 
Kates  V.  Atlanta  Baj^ge  ft  Cab  Co.  46  L.  R.  A.  431 ;  Dononn  v.  Fenn^lvania 
Co.  61  L.  R.  A.  140, — ^whieh  snstains  railroad  oompany^a- right  to  give  exclusive 
privile^  of  soliciting  passengers  or  baggage  on  trabu  or  on  station  grounds;  Boa- 
ton  ft  A.  R.  Co.  V.  Brown,  52  L.  R.  A.  418,  which  heidi  driver  of  puUic  carrisgv 
entering  railroad  grounds  to  get  pasnenger  ordering  carriage,  a  trespasser  on  so- 
liciting other  passengers;  Godbout  v.  St.  Pani  Union  Depot  Co.  47  L.  R.  A.  632, 
which  antboritPB  discrimination  by  carrier  between  hackmea  within,  but  not  out- 
side of,  depot;  Norfolk  ft  Western  R.  Co.  v.  Old  Dominion  Baggage  Transfer  Co. 
AO  L.  R.  A.  722,  which  upholds  special  privilege  to  tngga^a  transfer  company  to 
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•liter  depot  to  solicit  business;  Indianapolis  UnifHi  R.  Co.  v,  Doha,  46  L.  R.  A< 
427,  which  liolds  unlawful,  grant  of  exclusive  right  to  atand  hacks  on  area;  Pittt- 
buTgh,  Ft.  W.  &  C.  R.  Co.  V.  Cheevera,  24  L.  R.  A.  166,  which  denies  right  of  ooqt- 
pany  to  oijoin  congr^ati<ai  of  hotel  rannersj  etc.,  in  front  of  station;  Pemuvl- 
vania  Co.  v.  Chicago,  63  L-  R.  A.  223,  which  denies  oarrier's  power  to  prevent 
-others  than  lessee  occupying  haek  stands  in  street;  Lindsey  t.  Anmston,  27  L.  R. 
A.  436,  which  holds  ordinance  excluding  hackmen  from  depots  at  train  time  not 
limited  by  prior  contra«(  between  carrier  and  hackmen;  Barriogton  v.  Commercial 
Dock  Co.  33  L.  R.  A.  110,  which  denies  power  to  diacrimiaate  between  similar  ves- 
sels using  wharf  for  landing  place;  State  ex  rel.  Sheets  v.  Union  Depot  Co.  68 
L.R.A.  7d2,  which  sustains  right  of  union  depot  company  to  grant  transfer  com- 
pany exclusive  right  to  use  specified  part  of  depot  grounds  for  hacks  and  vehicles 
And  soliciting  patronage  of  passengers;  Hedding  t.  Gallagher,  64  IhR.A.  811, 
which  sustains  right  of  railroad  company  to  give  exclusive  right  to  one  team- 
ster to  enter  on  its  grounds,  if  reasonable  requirements  of  paaseogen  are  Jhilly 
met. 

(.'ited  in  notes  (16  LJC.A.  449)  on  regulation  as  to  admission  of  passenger 
to  train  house;  (Is  L.R.A.(\.S.)  716)  on  right  of  state  or  municipality  to  forbid 
solicitation  of  patronage  at  railway  stations;  (18  L.R.A.IK.S.)  782)  on  right  to 
discriminate  between  solicitors  of  patronage  at  depots,  wharves,  etc. 

Distinguished  in  State  y.  Reed,  76  Miss.  222,  43  L.  R.  A.  136,  71  Am.  St  Rep. 
S28,  24  So.  308,  holding  railroad  without  authority  to  gire  **ffpkmnn  exclusln 
privilege  of  entering  inclosed  grounds  to  solicit  patnmage. 

13  L.  R.  A.  851,  WABASH     CARVER,  129  Ind.  552,  28  N.  E.  25. 

Followed  without  discussion  in  Board  of  Commissioners  of  Vermillion  Counfy 
V.  Chipps,  131  Ind.  6d,  16  L.  R.  A.  228,  29  N.  £.  1066. 
jresliveneei  whea  aneatlM  (or  Snrr* 

Cited  in  footnote  to  Hardin  County  v.  Coffman,  48  L.  R.  A.  455,  which  fatddi 
question  for  jury  whether  bridge  may  property  be  used  for  passing  of  traction  en- 
gine drawing  water  tank. 

Pl«adlnKI  ar«B«raI  ■.lleKa-tlon  overcome  br  Bverment  of  apeclflc  tftots. 

Cited  in  Allen  County  y,  Crevlston,  133  Ind.  43,  32  N.  E.  735,  holding  averment 
of  plaintive  freedom  fr<nn  ctmtributory  n^ligence  sufficient,  unless  overcome  by 
specific  averments  of  fact  showing  negligence;  Clark  Counfy  t.  Brod,  3  Ind.  App. 
591,  20  N.  E.  430,  holding  aUi^tion  that  plaintiff  waa  without  fault  not  overooma 
by  specific  averment  that  be  attempted,  to  cross  bridge  with  steam  threshing-nW' 
chine  engine;  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Hanning,  131  Ind.  536,  31 
Am.  St.  Rep.  443,  31  N.  E.  187,  holding  specific  averment  of  freedom  from  neg- 
ligence not  overcome  by  allegation  that  placing  of  signal  flags  was  necessary  to 
avoid  danger,  without  averring  decedent  made  personal  investigation  whether  sig* 
nals  displayed;  Indianapolis,  5.  A  W.  R.  Co.  v.  Wilson,  134  Ind.  06,  33  N.  E.  793, 
holding  averment  that  complainant  watched  detached  engine  cross  highway,  and 
then  started  across  track,  '*not  knowing  or  observing,  and  not  having  time  or  op- 
portunity to  know  or  obeerre,"  that  portion  of  train  was  following,  shows  con- 
tributory negligence;  Stewart  Pennsylvania  Co.  130  Ind.  246,  29  N.  E.  016, 
holding  all^pition  of  alighting  from  train  on  side  where  ot^her  trains  were  liable 
to  be  passing  shows  contributory  n^ligence,  although  alleging  that  decedent 
looked  and  listened  for  train,  and  embankment  on  opposite  side  afforded  no  place 
to  alight;  De  Ruiter  v.  De  Ruiter.  28  Ind.  App.  13,  91  Am.  St.  Uep.  107,  62  N.  E. 
100,  holding  in  complaint  to  set  aside  fraudulent  conveyance,  allegation  of  insolv- 
«ni7  is  overcome  by  averment  that  defendant,  at  time  of  action,  is  possessed  of 
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large  Butn  of  money  and  bwidB;  Columbiaa  Enameling  A  Stamping  C«.  v.  Burfae, 
37  Ind.  App.  622,  117  Am.  St.  Rep.  337,  77  N.  E.  40S,  holding  general  allegation 
o{  vant  of  knowledge  of  danger  from  crated  car-boya  of  acid  not  overetune  by 
specific  allegations  as  to  nature  of  crates  and  mode  of  handling;  Knoefel  v. 
Atkins,  40  Ind.  App.  460,  81  N.  E.  600  (dissenting  opiniM),  on  apecifle  state- 
roenta  eontroUing  general  onea. 
Brldvcai  eooatraettoa  and  eOBtral. 

Cited  in  New  Albany  t.  Iron  Substructure  Co.  141  Ind(  506,  40  N.  E.  44,  hold- 
ing city  has  power  to  build  bridge,  in  its  discretion,  especially  when  necessary 
to  make  street  passable  end  safe  to  public;  Dariess  County  v.  State,  141  Ind.  106, 
40  N.  E.  686,  holding  city  may  build  bridge  of  any  kind,  or  at  any  cost,  but  can- 
not compel  coimty  to  bnild  bridge  according  to  plans  prescribed  by  city. 

Cited  in  footnotes  to  Vermillion  County  v.  Chipps,  16  L.  R.  A.  228,  which 
holds  county  officers  not  negligent  In  accepting  defective  bridge  which  expert  be- 
lieves sufficient;  Thomas  t.  Flint,  47  L.  K.  A.  400,  which  holds  mere  existence  of 
defect  in  bridge  for  two  or  three  days  not  constructive  notice  to  city ;  Tempieton 
V.  Linn  County,  16  L.  R.  A.  730,  wh^ch  holds  county  not  liable  for  injury  from 
defect  in  bridge  or  highway;  Clulow  v.  McClelland,  17  L.  R.  A.  660,  which  holds 
township  officer's  ignorance  of  defect  of  bridge  not  disclosed  by  examination  one 
intending  to  take  traction  engine  o%'er  not  negligence. 

Distinguished  in  Reinhart  v.  Martin  County,  9  Ind.  App.  573,  37  N.  E.  38,  hold- 
ing complaint  for  damages  from  giving  way  of  bridge  spanning  ditch  for  drain- 
age of  surface  water  not  sufficient  to  show  couniy  bridge. 

Verdict)  wben  excesalve. 

Cited  in  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Burton,  139  Ind.  378,  37  N.  E. 
150,  holding  verdict  for  $9,400  for  wrongful  killing  of  farmer,  having  expectancy 
of  thirty-eight  years,  not  excessive;  Indianapolis  Traction  A  Terminal  Co.  v. 
Beekman^  40  Ind.  App.  104,  81  N.  E.  82,  holding  $1,000  for  death  of  seven  year 
old  child  not  excessive. 

13  L.  R.  A.  854,  DEMARE8T  v.  GRANT.  128  N.  Y.  206;  28  N.  E.  646. 
PleadluK  Kpeelal  defenve. 

Cited  in  Kuechennieister  v.  Brow-n,  13  Misc.  142,  34  N.  Y.  Supp.  180,  holding 
evidence  that  maintenance  of  coal  tiole  in  sidewalk  was  with  municipal  consent 
admissible  under  general  denial  of  allegation  that  same  was  "wrongfully"  and 
**unlawfully"  maintained;  Klers  v.  Rathjen,  80  Misc.  106,  111  N.  Y.  Supp.  SM. 
holding  general  denial  in  action  for  wrong  done  by  defendant's  servant  will  ad- 
mit proof  that  some  one  did  it  for  whom  defendant  is  not  responsible. 
CvIdrntfC'  of  lii«OT|ioratlon. 

Cited  in  Owen  v.  Sliepard,  8  C.  C.  A.  243,  19  U.  S.  App.  336,  59  Fed.  749,  holdinii 
iidoption  of  corporate  name  and  feij:ned  compliance  with  incorporation  laws  of 
state  not  sufficient  evidence  to  show  fnct  of  incorporation. 
Talldltr  of  defense  of  Incorporation,  for  c^urt. 

Cited  in  Werner  v.  Hearst,  177  N.  V.  Qi,  G9  N.  £.  221,  holding  submission  to 
jury  of  question  whether  articles  of  inoorporation  were  mere  forms  to  Sivwd  lia- 
bility, error;  State  ex  rel.  Brown  Contracting  A  BMg.  C*.  v.  Co<^  181  Mo.  603, 
8&  S.  W.  920,  holding  questkm  whether  oorporatiOB  vat  oi^fanhced  in  anotlier 
8ititt«  for  purpose  of  evading  law  of  this  stotft  was  oM  of  kw  for  court. 
Talldltr  of  Ik  corporation. 

Cited  in  Lanec^tcr  v.  Amsterdam  Improv.  Co.  140  N.  T.  683,  24  L.  R.  A.  328, 
35  "S'.  E.  964,  Affirming  on  this  point  72  Hun,  22,  25  N.  Y.  Supp.  309,  holding 
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'Validity  of  foreign  corporation  not  afT«ete<l  by  fact  that  rcsidenti  of  itate  went 
into  another  state  to  incorporate;  United  States  Vinegar  Co.  t.  Schlegel,  143  X. 
Y.  542j  3S  N.  E.  729,  holding  deception  in  procuring  record  of  papers  of  incorpora- 
tioik  not  defense  to  action  by  foreign  corporation;  Duke  v.  Taylor,  37  Fla.  75,  31 
L.  R.  A.  487,  53  Am.  St  Rep.  232,  10  So.  172,  holding  corporation  obtaining  char- 
ter in  one  state  cannot  complete  oi^anization  by  electing  officers  and  issuing  stock 
IB  another.  * 

Cited  in  note  (17  L.  K.  A.  550)  on  partnership  liability  of  stockholders  in  ease 
of  defective  or  illegal  incorporation. 
BccwsnlttoB  of  (orelarn  coriranitlon. 

<Ht«d  in  CKeilly  v.  Greene,  18  Misc.  436,  41  N.  Y.  Supp.  1066.  Affirming  17 
Mise.  303,  40  N.  Y.  Supp.  860,  Iiolding  expired  foreign  oorpomtion  permitted  to 
sue,  when  law  of  state  of  organization  permits  eontinuanoe  for  colkction  of 
assets;  Indiana  River  Mfg.  Co.  v.  Wooten,  55  Fla.  760,  46  So.  185,  holding  under 
eomi^  the  courts  of  this  state  will  entertain  a  suit  in  chancery  brought  by  a 
foreign  corporation  where  the  question  presented  by  the  bill  is  the  right  of  such 
a  corporation  to  protect  ita  real  estate  from  trespass;  Stephenson  v.  Dodson,  11 
North  Co.  Rep.  34,  holding  that  members  of  unregistered  foreign  corporation 
hSiTing  oSee  and  doing  business  hers  are  not  liable  a»  partnars  upon  bonds  issued 
under  corporate  seal. 

Cited  in  footnote  to  Oakdale  Mfg.  Co.  v.  Garst*  28  L.  R.  A.  639,  which  holds 
that  recognition  will  not  be  denied  foreign  corporation  Ij  courts  of  state  because 
composed  exclusively  of  its  own  citizens. 

Cited  in  note  (24  L.  R.  A.  292)  on  recognition  or  exclusion  of  foreign  corpora- 
tions. 

Distinguished  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  Louisville  Home  Tetepb. 
Co.  114  Ky.  807,  72  S,  W.  4,  holding  when  foreign  corporation  had  spent  large 
sums  of  money  in  erection  of  telephones  in  the  state  it  bad  a  right  to  sue  in 
courts  of  state  to  protect  its  rights;  Re  Avery,  45  Misc.  539,  92  N.  Y.  Supp.  074, 
holding  it  against  policy  of  laws  of  state  against  foreign  corporations  for  them 
to  aet  as  executors  and  general  reoegaiticm  of  foreign  corporations  yields  thereto. 

SsawrrUtoa  Of  foreign  corporal  Ions. 

Cited  in  Novelty  Mfg.  Co.  v.  Connel!,  88  Hun,  256,  34  N.  Y.  Supp.  717,  holding 
statute  requiring  foreign  corporation  to  obtain  e<>rtlflcnte  of  secretary  of  state  as 
condition  to  right  to  sue  not  applicable  to  action  on  contract  made  ouside  state ; 
Providence  Steam  &  Gas  Pipe  Co.  v.  Connell,  80  Hun,  322,  33  N.  T.  Supp.  482, 
holding  foreign  corporation  without  certificate  entitled  to  enforce  contract  m&de 
prior  to  act  of  1892;  Provideneo  Steam  &  Gas  Pipe  Co.  v.  Connell,  86  Hun,  322, 
33  N.  Y.  Supp.  4^,  holding  act  1802,  requiring  foreign  corponation  to  obtain  cer- 
tificate from  sfcretary  of  stute,  not  applicable  to  contract  of  corporation  made 
before,  but  completed  after,  passage  of  act;  Neucliatel  A^halt  Co.  v.  New  York, 
9i  Misc.  378,  30  N.  Y.  Supp.  2i>2,  holding  statute  requiring  fureign  corporations  to 
obtain  certificate  of  secretary  of  statf.  as  condition  to  doing  business  within  state, 
▼mlid. 

Distinguished  in  Williams  v.  Gold  Hill  Min.  Co.  06  Fed.  461,  holding  state  law 
requiring  mortgage  by  corporation  to  he  ratified  by  two  thirds  of  capital  stock 
.ipplicable  to  mortgage  by  foreign  corporation. 
Indivldnal  llabtlltr  of  afipnlit  corporation. 

Cited  in  Van  Antwerp  v.  Linton,  SO  Hun,  410,  39  N.  Y*  Supp.  318,  holding 
agiBBta  of  corporation  not  liable  for  m^ligisnt  performance  of  duties. 
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13  L.  R.  A.  8S9,  WESTERN  U.  TELEG.  00.  v.  ROQERS.  08  Mm.  748»  84  Am.  St. 

Rep.  300,  0  So.  828. 
DKin«se«  for  meaUil  snvvlalt- 

Followed  in  Duncan  t.  Western  U.  Teleg.  Co.  93  Miu.  503,  47  So.  0S2,  holding 
damages  not  recoverable  for  mental  anguish  caused  by  negligent  tnuumi«iea 
of  tel^raph  message. 

Cited  in  Peay  v.  Western  U.  I^Ieg.  Co.  64  Ark.  543,  39  L.  R.  A?  4«tt,  43  &  W. 
96S;  Francis  t.  Western  U.  Teleg.  Co.  68  Minn.  263,  25  L.  R.  A.  412,  49  Am.  St. 
Kep.  507,  57  X.  W.  1078;  Newman  t.  Western  U.  Teleg.  Co.  54  Mo.  App.  443;  In- 
ternational Ocean  Teleg.  Co.  t.  Saunders,  32  Fla.  447,  tl  L.  R.  A.  816,  14  So.  148, 
— liolding  eiender  of  telegram  cannot  recover  for  mental  pain  and  suffering  from 
failure  of  telegraph  company  to  make  delivery;  Western  U.  Tel^.  Co.  v.  Wood, 
21  L.  R.  A.  712,  6  C.  C.  A.  461,  13  U.  S.  App.  317,  57  Fed.  478;  Western  U.  Teleg. 
Co.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850,  footnote  p.  84t>,  60  N.  E.  674,  Affirm- 
ing 20  Ind.  App.  219,  60  N.  E.  416;  Summerfteld  v.  Western  U.  Tel^.  Co.  87  Wis. 
8,  41  Am.  St.  Rep.  17,  67  N.  W.  073;  Chapman  v.  Western  U.  Telf^.  Co.  88  Ga. 
766,  17  L.  R.  A.  431,  30  Am.  St.  Rep.  183,  16  &  E.  001;  Western  U.  Teleg.  Co.  v. 
Sklar,  61  C.  0.  A.  283,  126  Fed.  297,— holding  addressee  of  tel^ram  not  entitled 
to  damages  for  mental  pain  and  suffering  from  failure  to  deliver  message  an- 
nouncing illness  or  death-of  relative;  Connell  v.  Western  TJ.  Tel^.  Co.  116  Alo. 
42,  20  L.  R.  A.  176,  38  Am.  St.  Rep.  575,  22  S.  W.  345,  holding  telegraph  com- 
pany not  liable  in  damages  to  addressee  for  mental  pain  and  suffering  from  fail- 
ure to  receive  message  that  "child  is  dying;"  Kcatcr  v.  Western  U.  Teleg.  Co.  55 
Fed.  604,  holding  addressee  cannot  recover  damages  for  mental  anguish  from  fail- 
ure to  deliver  message  announcing  death  of  father,  whereby  he  was  prevented 
from  attending  funeral,  and  consoling  mother;  Butner  v.  Western  U.  Tel^.  Co. 
2  Okla.  230,  4  Inters.  Com.  Rep.  772,  37  Pac.  10S7,  holding  addressee  cannot  re- 
cover for  mental  pain  and  suffering  from  failure  to  deliver  message  announcing 
death  of  daughter,  when  relationship  not  shown  on  face  of  message ;  Crawson 
Western  U.  Teleg.  Co.  47  Fed.  546,  holding  damages  for  mental  suffering  tteov- 
crable  only  in  cases  of  gross  negligence  in  delay  of  message,  indicating  wanton- 
ness or  malicious  purpose;  Westem  U.  Tekg.  Co.  v.  Burria,  102  C.  C.  A.  386, 
179  Fed.  95,  holding  mental  anguish  caused  by  delay  alone  will  not  support  re- 
covery ;  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  680,  —  L.R.A.(N.8.)  — , 
115  Pac.  879,  holding  that  damages  are  not  recoverable  for  mental  distress  alone 
caused  by  negligence  in  delivering  telegram;  Wilson  v.  St.  Louis  &.  S.  F.  R.  Co. 
160  Mo.  App.  658,  142  S.  W.  775,  holding  that  damages  cannot  be  allowed  for 
mental  suffering  unconnected  with  physical  injury:  Beaulieu  v.  Great  Northern 
R.  Co.  103  Minn.  56.  19  L.R.A.(N.S.)  570,  114  N.  W.  353,  14  A.  ft  E.  Ann.  Cas. 
462,  holding  in  absence  of  wilful  or  malicious  misconduct  on  part  of  railway  com- 
pany it  is  not  liable  for  damages  for  mental  anguish  caused  by  negligence  in 
transportation  of  a  corpse;  Koerber  v.  Patek,  123  Wis.  465,  68  L.R.A.  961,  102 
X.  W.  40,  holding  plaintiff  being  entitled  to  custody  of  body  of  his  deceased 
mother  could  recover  for  dami^s  for  mental  anguish  against  one  wilfully  muti- 
lating the  same;  Cumberland  Xeleph.  &  Teleg.  Co.  v.  Jackson,  96  Misa.  8^  48 
So.  614,  to  the  point  that  mental  suffering  alone  will  not  support  award  of 
damages  for  negligence  in  operation  of  telephone. 

Cited  in  footnotes  to  Wilcox  v.  Richmond  &.  D.  R.  Co.  17  L.  R.  A.  804,  which 
denies  recovery  for  mental  anguish  from  nonperformance  of  contract;  Connelly  t. 
Western  U.  Teleg.  Co.  66  L.  R.  A.  663,  which  denies  liability  for  mere  mental 
BUfTering  from  delay  in  delivering  telc^am;  W>Btem  U.  Teleg.  Co.  v.  Crocker,  69 
L.  R.  A.  398,  which  sustains  recovery  for  mental  anguish  for  failure  to  promptly 
deliver  telegram  anaounciiig  serious  illness  of  grandchild;  Simmons  t.  Wcstmi 
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U.  Tdeg.  Co.  57  Ll  R.  A.  607,  wMch  suBtains  sUtute  rendering  telegraph  com- 
panies liable  for  del^  in  delivering  messages;  Hale  v.  Bonner,  14  L.  K.  A.  336» 
wbfeh  allows  damageB  for  mental  dlBtress  for  delay  tn  transporting  corpse  of 
husband;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.R.A.  546,  which  holds  that 
mental  suffering  will  not  sustain  an  action  for  breach  of  "  a  contract  promptly 
to  transmit  telegram;  Barnes  v.  VV^atcrn  U.  Telpg.  Co.  65  Ti.R.A.  6G6,  which 
sustains  right  to  damages  for  mental  uiigiiish  from  failure  to  deliver  telegram, 
though  unaccompanied  by  physical  suffering;  Green  v.  Western  U.  Teleg.  Co,  87 
L.R.A.  085,  which  sustains  liability  of  telegraph  company  for  mental  anguish 
of  16  year  old  girl  in  being  compelled  to  drive  two  milea  in  strange  city  after 
midnight  with  a.  strange  driver  due  to  its  failure  to  deliver  telegram ;  Western  U. 
Teleg.  Co.  v.  Reid,  70  Jj.Rj)k.  280,  which  denies  father's  right  to  recover  for 
mental  anguish  in  witnessing  suffering  of  child  because  of  telegraph  company's 
failure  promptly  to  deliver  telegram  summoning  physician ;  HaiR-oek  v.  Western 
U.  Teleg.  Co.  69  L.R.A.  403,  which  denies  right  to  damages  for  mere  disappoint- 
ment  and  regret  trom  failure  of  tetegrapli  company  promptly  to  deliver  a  death 
message. 

Cited  in  notes  (30  L.R.A.(N.S.)  1138)  on  right  of  addressee  of  telegram  to 
•ne  for  delay  in  delivery;  (117  Am.  tit.  Rep.  310)  on  elements  of  damages  re- 
coverable for  failure  to  transmit  and  deliver  tel^ama. 

Distinguished  in  Magouirk  ▼.  Western  U.  Tel^.  Co.  79  Miss.  037,  89  Am.  St. 
Rep.  663,  31  So.  206,  holding  tele^aph  company  liable  for  mental  suffering  caused 
by  injury  to  reputation  of  woman,  in  whose  name  operator  sent  forged  message  to 
man;  Western  U.  Teleg.  Co.  v.  Watson,  82  Miss.  103,  33  So.  76,  holding  exemplary 
damages  recoverable  from  telegraph  company  for  negligence  amounting  to  wilful- 
ness In  transmitting  message  to  wife  announcing  husbapd's  death. 

Disapproved  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  766,  28  L.  B.  A.  73, 
S7  Am.  St.  Rep.  294,  62  N.  W.  1,  holding  addressee  prevented  from  attending 
funeral  of  mother,  reason  of  negligent  delay  in  delivery  of  message,  may  re- 
(tover  damages  for  mental  anguish ;  Oreen  v.  Western  U.  Tel^.  Co.  136  H.  C.  506, 
67  L.R.A.  902,  103  Am.  St  Rep.  056,  49  S.  E.  165,  1  A.  &  E.  Ann.  Cas.  349, 
holding  damages  recoverable  for  mental  anguish  on  account  of  negligence  in 
failure  to  deliver  tel^am. 

IS  L.  R.  A.  864,  CERVEKY  T.  CHICAGO  DAILY  NEWS  CO.  130  111.  345,  28  N. 
E.  692. 
-  UbelOBB  pablleatlona. 

Cited  in  Levis  v.  Daily  Kews  Co.  81  Md.  473,  29  L.  R.  A.  60.  32  Atl.  246,  holding 
it  libelous  to  falsely  publish  of  <me  that  he  would  be  an  anarchist  if  he  thought 

it  would  pay;  Kenney  v.  Illinois  State  Journal  Co.  64  111.  App.  44,  holding  pub- 
lication charging  one  with  obtaining  subscriptions  to  book  by  faliie  representa- 
tions as  to  oTganization  behind  enterprise  libelous;  Pfilzinger  v.  Dubs,  \-2  C.  C.  A. 
404,  24  U.  S.  App.  370,  64  Fed.  700,  holding  publication  comparing  minister  of 
gospel  to  rotten  egg  libelous  per  8e;  Herrick  v.  Tribune  Co.  108  HI.  App.  248, 
holding  written  language  tending  to  bring  plaintiff  into  disgrace  actionable  per 
se:  Dowie  v.  Priddle,  116  111.  App.  196,  holding  an  action  for  libel  may  be  sus- 
tained for  words  published,  which  tend  to  bring  the  plaintiff  into  public  hatred, 
eontempt  and  ridicule,  even  thongh  the  same  words  spoken  would  not  have  been 
actionable;  Morse  v.  Times-Republican  Printing  Co.  124  Iowa.  7]6.  100  N.  W. 
807,  holding  it  not  necessary  that  a  crime  be  imputed  to  plaintiff  to  constitute 
a  libel. 

Cited  in  footnote  to  Hollenbeck  v.  Hall,  39  L.  R.  A.  734,  which  holds  publica- 
tion that  trader  dishonest  in  pleading  statute  of  limitations  not  libelous. 
LAA.  An.  Vol.  n.— 7f 
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Cited  in  notei  (V^  Am.  St  Hep.  804)  on  what  words  are  Hbeloia  per  m;  <9 
Eng.  Rnl.  Cu.  i&>  on  distinctioii  between  libet  and  slander. 
Meet  of  «et«w«t. 

Cited  in  Oftio^go  v.  English,  198  111.  218,  84  N.  E.  976,  Affirming  97  Dl.  App. 
60ij  holding  default  admits  every  material  and  traversable  fact  alleged  in  dee- 
itaottlsh  Xat.  Baak  t.  Adam*,  122  Dl.  App.  474,  holding  samtb 
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inSW  YORK  COURT  07  APPEALS  (Sd  Dir.). 


George  H.  TILDEX,  Setpl., 
«. 

Andrew  H.  OREEN  tl  at.,  Appti. 
f  N.Y.........> 

1.  A  beqnMfc  cannot  be  apheld  m  aa 
execntorr  derlM  to  a  (le*igiiated  instltu- 
tloD  where  the  property  Is  given  to  trustees  wltb 
complete  dkcreUonary  power  to  convey  or  not 
to  ootiTer  ft  to  tbe  scunKested  benMdarjr. 

8.  A  trtut  eannot  be  upheld  am  »  power 
la  trust.  If  It  Is  invalid  because  the  power  given 
the  trustees  as  to  the  dlapoeltlon  of  the  property 
is.not  one  recognized  by  the  taw. 

8.  lAck  of  a  dealflfnated  beneHdai'y 
mad  the  nnlawftal  delegation  of  the 
selection  thereof  renders  void  a  testa- 
mentary gift  of  the  residue  of  an  estate  to  trus- 
teea  to  be  trlreo  by  them  to  a  oorpotatloit  to  be 
created  for  the  nulntenanoe  of  a  free  litM«ry  and 
leading  room  in  Hew  Tork  City,  and  for  the 
promotion  of  tuob  sdentUo  and  educational  ob- 
jects OS  they  may  designate.  But  In  esse  the  In- 
sttlutloo  1b  not  Incorporated  within  two  specified 
Hves  In  beln^,  or  If, "  for  any  cause  or  reason  " 
the  trustees  "  deem  it  inexpedient  "  to  gtreto  It 
all  or  any  part  of  the  property,  then  n  i>  to  be 
gtven  by  them  "  to  such  charitable,  eduoatJonal, 
and  scfentlflo  purpoeea  as  In  their  Judgment  will 
Ksider  the  gift  most  widely  and  substantially 
beneOclal  to  the  interests  of  mankind.**  The 
provMon  as  to  the  proposed  oorptvatlon  Is  not  a 
infmary  gift  followed  by  an  ulterior  or  altema- 
ttvp  disposition,  but  there  Is  only  a  single  scheme 
which  tires  the  trustees  onlloilted  discretion  as 
to  the  seleotioo  of  beneflolarles  so  long  as  the 
gift  goes  to  obaritaUe  object*. 

4.  The  invalidity-  of  a  charitable  tnut 
beeanae  of  uncertainty  as  to  the  bene- 
Ikoiarlet  oannot  be  cured  by  anything  done  by  the 
trustees  to  ezeoute  It 

CBnidleih  Potter  md  Fonm  JJ^  MamO.) 

(October  87.  ISM.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  BepartmeDt,  afflrmins  a  judgment  of  a 
Special  Term  for  New  York  CouDty  in  favor 
of  plaintiff  in  a  [tfoceedlDg  instituted  to  bare 
certain  pro  visions  of  the  vUl  of  Samuel  J. 
Titdeo,  deceased,  declared  invalid. 


Statement  by  Bradler,  J.: 

The  purpose  of  the  action  was  the  constnic- 
llon  of  certain  provisions  of  the  will  of  Samuel 
J.  Tlldeo,  who  died  in  Annist,  1886.  The 
wfn  was  made  April  88, 168C  and  admitted  to 
ML.RA.  8 


Erobate  in  October,  1886.  He  left  surviving 
im  one  sister,  two  nephews,  and  four  nieces, 
his  only  heirs  and  next  of  kin.  Tbe  plaintiCF 
was  one  of  the  nephews.  The  sister  died  be- 
fore tbe  commencement  of  this  action,  leaving 
surviving  her  one  daughter,  ber  sole  heir  and 
next  of  Kin.  The  testator,  by  his  will,  ap- 
pointed the  defendants  Andrew  H.  Oreen, 
John  Bigelow,  and  George  W.  Smith  executors 
and  trustees,  to  whom  letters  testamentary 
were  issued,  and  who  qualified  as  such.  His 
will  contains  48  articles;  and  by  it  he  made 
certain  provisnons  for  his  sister,  nephews,  and 
□feces  and  others,  and  provided  for  libraries 
and  readiog-rooms  at  New  Lebanon  and  Tonk* 
ere.  For  those  purposes  he  directed  (be  crea- 
tion of  trusts,  and  the  application  of  income  of 
specific  funds.  The  main  controversy  arises 
upon  the  thirty-fifth  article,  which  is  as 
follows:  *' Thirty-fifth.  I  request  my  said  execu- 
tors and  trustees  to  obtain,  as  apt^edfly  as  pov 
Bible,  from  the  Legislature,  an  Act  of  incorpo- 
ration of  an  institution  to  be  known  as  the 
'  Tilden  Trust,'  with  capacity  to  eslabtish  and 
maiutain  a  free  library  and  reading-room  in  tbe 
City  of  New  York,  aod  to  promote  such 
scientific  and  educational  objects  as  my  said 
executors  and  trustees  may  more  particularly 
designate.  Such  corporanon  shall  have  not 
less  than  five  trustees,  with  powerto  fill  vacan- 
cies in  their  number;  and,  in  case  stdd  Institu- 
tion shall  be  incorporated  in  a  form  and  man- 
ner satisfactory  to  my  said  executors  and 
trustees  duriog  the  lifetime  of  tbe  survivor  of 
the  two  lives  id  being  upon  which  tbe  trust  of 
my  general  estate  herein  created  is  limited,  to 
wit,  the  lives  of  Ruby  S.  Tilden  and  Susie 
Whittlesey,  I  hereby  authorize  my  aald  execu- 
tors and  trustees  to  organize  tbe  said  corpora- 
tion, designate  the  first  trustees  thereof,  and  to 
convey  or  apply  to  tbe  use  of  the  same  the  rest, 
reddue,  ana  remainder  of  all  my  real  and  per- 
sonal estate  not  BpeciBcally  deposed  of  by  this 
instrument,  or  so  much  Uiereof  as  they  may 
deem  expedient,  but  subject,  nevertheless,  to 
the  special  ^sis  herein  ditecled  to  be  consti- 
tuted for  particular  persons,  and  to  tbe  obliga- 
tions to  make  and  ke^  good  tbe  said  special 
trusts,  provided  that  the  said  corporation  shall 
be  authorized  by  law  to  assume  ibe  obligation. 
But  in  case  such  Institution  shall  not  be  so.  in- 
corporated during  the  lifetime  of  the  survivor 
of  the  said  Ruby  S.  Tilden  and  Susie  Whittle- 
sey, or  If  for  any  cause  or  reason  my  said  ex- 
ecutors and  trustees  shall  deem  it  inexpedient 
to  convey  said  rest,  residue,  and  remainder,  or 
any  part  ttiereof ,  or  to  apply  the  same,  or  any 
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part  thereof,  to  said  Inatftutlon,  I  Ruiborize  my 
said  execQtors  and  irustces  to  apply  the  rest, 
residue,  and  remaioder  of  my  property,  real 
and  personal,  after  makioj^  good  tbe  aald  spe- 
cial tnisifi  herein  directeif  to  be  constituted, 
or  such  poitioD  (hereof  as  they  may  not  jeem 
it  expedient  (o  apply  to  its  UBe.  to  sucb  clarit- 
able,  educatioDHi,  and  scieotittc  purposes  as  Id 
the  judgment  of  said  executors  and  trustees 
will  render  the  said  rest,  residue,  and  remaio- 
der of  my  property  most  widely  and  substan- 
tially  beneficial  to  tbe  interests  of  mankind." 
And,  as  bearing,  so  far  as  it  may,  upon  tbe 
constructioD  of  that  article,  reference  is  made 
to  tbe  tbirty-Dinth.  which  to  as  follows: 
"l^irtjf-ninth.  I  hereby  devise  and  bequeath 
to  my  said  executors  aod  trustees,  and  to  their 
surci'ssore  in  the  trust  hereby  created,  and  to 
tbe  survivors  or  survivor  of  them,  all  the  rest, 
residue,  and  icmaindcr  of  all  tbe  property,  real 
and  personal,  of  wlia'cver  name  or  nature,  and 
wheresoever  situated,  of  which  I  may  be  seised 
or  possessed,  or  to  which  I  may  be  entitled  at 
the  time  of  my  decease,  which  may  remain  after 
Inaiituiing  tbe  several  trusts  for  the  benefit  of 
specific  persons;  and,  after  making  pn)vision 
for  the  BpeciUc  bequests  and  objects  as  herein 
directed,  to  have  and  lo  hold  tbe  same  unto  my 
said  exccutois  and  trustees,  and  to  their  suc- 
cessors in  the  trdst  hereby  created,  and  the 
survivors  or  survivor  of  them  in  trust,  to  pos- 
sess, bold,  manage,  and  take  care  of  the  same 
durinf!  a  period  not  exceeding  two  lives  in  be 
ing,— that  w  to  say,  tbe  Uvea  of  my  niece 
Riiby  8.  Tilden,  and  my  grandniece  Susie 
Whitllt  sey,  and  until  the  decease  of  tbe  survi- 
vor of  tbe  Paid  two  persons;  and,  after  deduct 
iug  all  necessary  and  proper  expenses,  to  ap- 
ply tbe  same,  and  tbe  proceeds  thereof,  to  tbe 
objects  and  purposes  mentioned  in  this,  my 
will."  After  the  commencement  of  Ibis  action, 
and  on  March  2fl.  1887,  the  Legislature  parsed 
an  Act  incorporfttiog  the  "  Tilden  Trust,"  and 
autboiiztng  it  to  establish  and  maintain  a  free 
library  aou  reading  room  In  tbe  City  of  New 
York.  The  institution  was  organized,  and  the 
executors  and  trusteesmade  to  it  a  conveyance 
of  tbe  rrsiddary  estate,  and  the  conveyance 
was  formally  accepted  by  tbe  trustees  of  the 
Tilden  Trust.  The  first  trial  of  tbe  action  re 
suited  in  a  decision  of  tbe  special  term  upon 
which  judgment  was  entered  sustaining  the 
validity  of  tbe  thirty -fifth  article  of  the  will. 
Tlie  Judgment  was  reversed  bv  the  general 
term,  and  a  new  trial  granted.  [T\fdfn  v. 
Greene,  54  Hun,  281].  The  conclusion  of  tbe 
second  trial  was  a  judgment  that  tbe  tblrty- 
fitih  article  of  tbe  will  was  invalid,  and  that 
as  to  tbe  residuary  estate  the  testator  died  in- 
testate. Od  affirmance  of  that  judgment  appeal 
was  taken  to  this  court. 

Yfjoirt.  Carter  A  Ledyard, '  for  appel- 
lants: 

i.  Tbe  only  business  which  a  Judicial  tribu- 
nal can  have  with  this  will  is  to  ascertain  the 
intention  of  the  testator  and  to  carry  that  into 
.effect.  If  it  be  in  accordance  with  law. 

It  ia  not  material,  to  general,  what  fohn  tbe 
testator  adopts  for  Uie  carrying  out  of  bis  in 
tentioos.  It  is  all  the  same  whether  he  in 
t^rms  gives  himself  or  Erects  bis  executors  to 
^ve.  or  gives  to  them  in  trust  that  they  nuv 
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give.  If  his  intentions  be  sufBdenty  indicated 
that  a  particular  disposition  of  bis  property,  cr 
part  of  it,  be  made  In  favor  of  some  designated 
person,  the  law  will  see  that  it  is  carriM  oat; 
and  if  the  particular  mode  selectedis  not  ia  tc- 
cnrdaice  «rith  la«,  tjut  tl^  m  a  mode  In 
which  it  may  tawfnll)c  effected.  It  will  be 
carried  into  effect  in  such  lawful  mode. 

II.  Gov.  Tilden,  by  the  thirty-fifth  cIsDN 
of  bis  will,  gives  the  residue  of  his  estate  snth 
ject  to  the  conditions  in  that  clause  disliocUy 
specified,  to  a  corporate  body  thereafta  to  at 
chartered  liy  the  Legislature,  to  be  known  as 
the  Tilden  Trust. 

Hi.  The  case  is  thatof  a  gift,  not  to  charita- 
ble objects,  or  purposes,  or  classes  of  persou, 
naturm  or  artificial,  but  to  one  artificial  per- 
son, a  corporate  body,  named  the  "  Tilden 
Trust,"  fully  competent  by  its  charter  to  lake 
the  bequest.   This  is  valid. 

BuniU  V.  Boardman,  43  N.  Y.  264. 

The  suggeetioD  tbal  a  primary  devise,  other- 
wise goodTmav  be  made  void  by  being  assodaled 
with  an  invalid  ulterior  devise,  was  decidvely 
rejected  by  the  above  decision.  The  question 
of  tbe  validity  of  the  primary  devise  ia  to  be 
determined  by  itself  alone. 

Tbe  true  rule  is,  that  where  some  of  the  dis- 
positions of  a  will  are  void,  and  are  at  the  same 
time  so  closely  tied  to  the  others  that  they  cannot 
be  separated  without  doing  violence  to  tbe  ia- 
tenlion  o[*tbe  testator, — that  is  lo  say, when  tbe 
testator  bos  contemplated  one  entire  scbeme,sod 
the  striking  out  of  one  of  tbe  provislooa  would 
moke  the  scheme  a  different  one,  which  hecoult! 
not  bQpresumed  to  have  intended,— if  onels  ille- 
gal and  void,  the  whole  disposition  must  fall 
But  where  it  is  consistent  with  the  testator's  in- 
tention that  his  valid  dispositioiM  should  stnd, 
even  if  tbe  invalid  ones  should  fail,  tbe  in- 
valid ones  will  not  be  allowed  lo  vititle 
those  which  are  free  from  objection. 

SchettUr  V.  Smith,  41  N.  Y.  328;  Mamai. 
Mnniee,  48  K.  Y.  SOS;  Satage  v.  Burnham.  M 
N.  Y.  SOI;  Kennedy  v.  Hoy,  6  Cent  Bep.  806, 
105  N.  Y.  134;  Adam  v.  ftny.  48  N.  T.  4ff; 
Selden  y.  Vermilyea.  1  Barb.  ^. 

Tbe  difficulty  of  determining  whether  tbe 
valid  and  invalid  provisions  are  capaUe  of 
sepUBtlon  oonsisteotly  with  the  testator's  ki- 
tentlon  can  never  arise,  in  the  (^igfateal  degree 
evea,  where  ttre  valid  provision  to  a  primary 
p'ft,and  the  Invalidity  affects  the  nlterlwaad 
flltemative  provision  alone. 

IV.  The  attempt  to  dtotlwutoh  AnriU  v. 
Boardmtn,  48  N.  Y.  264,  by  Injdsling  thit  in 
the  case  at  bar  an  exercise  of  discretion  by  the 
executors  in  favor  of  the  Tilden  Trust  was  a 
condition  precedent  to  tbe  vesting  of  thefflj 
and,  consequently,  that  until  that  discnfioo 
was  exercised,  the  Tilden  Trust  could  not  pr^ 
cure  a  judicial  decree  enfordog  tbe  gift,  tad 
the  gift  was  thus  rendered  void,— is 

The  legal  proposition  that  a  gift  otherwise 
good,  which  is  made  to  depend  upon  the  exer- 
cise as  a  condition  precedent  of  the  discreUoo 
of  a  designated  person,  to  void,  expressei  mm- 
fngbut  error, 

Thto  doctrbe  aasamw  that  tbe  rule  «  tow 
that  a  testamentary  rflV  to  void  unless  it  can 
be  enforfced  by  jucticial  decree  means  thtt  It 
must  be  thus  eoforcrabte  immedutdy  up* 
the  death  of  the  testator.  ' 
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We  know  to  tbe  conlrary,  for  whole  clwptCTs 
of  the  Law  of  Wills  are  occupied  with  tbe  flts- 
cumioD  of  gifts  depeodlng  upon  eonditloiu 
precedent,  and  tbey  are  aasumea  to  be  as  valid 
as  (rihcr  gifls. 

See  N.  Y.  Rev.  Stat.  74. 

An;  disposllion  of  property  whether  by  deed 
or  will,  which  a  man  may  make  atMolutety,  lie 
may  make  eondittonally.  if  be  pleases,  and 
subject  to  tbe  exerdse  of  dIscreiioD,  If  he 
pleases. 

See  SartRftt  v.  WofldW.  60  N.  Y.  848;  Seek- 
man  v.  Bonmr,  SS  N.  Y.  806;  Powrr.  Oattidy, 
TO  y.  Y.  m. 

The  rule  that  no  gift  to  charity  is  valid,  un- 
less it  can  be  eoforml  by  judicial  decree,  does 
not  mean  that  it  must  be  susrepiiblc  of  boing 
so  enforced  when  the  deed  \%  d<-Hvercd,  or,  in 
the  case  of  a  will,  npoa  the  deaUi  of  the  testa- 
tor, but.  at  the  ilme,  or  upon  the  ewot,  when, 
by  the  terms  of  the  iostmmeot,  tbe  conveyance 
or  ni  ft  is  to  take  effect. 

Hclma  V.  Meal.  «!  N.  Y.  882. 

The  employment  of  the  discretion  of  desttt- 
nated  persons,  whether  in  delermioiog  those 
who  are,  in  tbe  fatuie,  totate  tbe  pFopertj, 
or  tbe  amotints  which  they  are  to  take,  is  not 
in  tbe  slightest  degree  inconsisleot  with  tbe 
certaintv  required. 

NotbtDg  can  be  more  certain  as  to  the  sub- 
ject of  a  gift  than  to  say  that  it  shall  be  sucb 
a  sum  as  a  trustee  or  donee  of  a  power  shnll 
in  hia  diacretton  determine;  and  nothing  more 
certain  in  respect  to  tbe  object  than  to  say  that 
it  Bball  be  sncb  a  person  as  sacta  trustee  or 
donee  may  io  bis  discretion  determine. 

1  Jarman.  Wills,  p.  807. 

A  gift  of  property  may  be  made  by  will  In 
either  of  Ihrve  ways,  ana,  to  a  certain  extent, 
indifTereDtly  In  either  of  Ihem;  fitat,  by  a  di- 
rect gift,  second,  t^agift  to  one  in  trust-to 
give  to  another;  and  third,  by  giving  to  one  a 
power  to  give  to  another. 

Inasmuch  as  in  every  case  of  a  trust  there  is 
snmelhlng  to  be  done  by  tbe  tnuteps  in  rela- 
tion to  tbe  property,  be  is  necesaarlly  clothed 
wiihapowertodoit.  Hence  many  of  the  rules 
relating  to  the  execution  of  powers  apply 
oqnally  to  the  execution  of  trusts;  for  instance, 
the  penormance  of  the  trust  may,  in  one  or 
more  respects,  be  left  to  the  discretion  of  the 
trustee,  or  be  made  compulsory;  and  tbe  same 
tiling  is  true  in  relation  to  tbe  execution  of 
powers. 

Trusts  for  the  dUpoettlon  of  property  arc 
treated  aa  actual  oonveyancea^  taking  effect  at 
the  time  when  (hey  are  directed  to  effect, 
and  in  this  manner  the  intention  of  the  testa- 
tor is  carried  ont 

And,  wherever  a  power  is  in  the  nature  of 
A  trust,  it  will  be  dealt  with  in  the  same  way 
as  a  trust,  and  be  In  like  manner  deemed  an 
actual  cobveyaooe. 

A  dispretiooary  power  must  be  exercised 
bona  fide  for  tbe  end  designed  and  for  no 
oUier. 

See  Lcwin,  Tr.  524-686.  638-544.  6a3-70»; 
Perry,  Tr.  chap.  8,  Tn^e  that  Arise  thn 
MrueUonfrom  iWefs,  and  IHeeretionarif  iW 
en,  gS608-818:  Hill,  Trustees,  section  m  Di^ 
enrCwAoiy  Pmen;  Hardins  v.  Glm,  i  White 
A  T.  Lead.  CM.  la  Eq.  M6, 

V.  Tb«exenbeof  thadlaention  of  thettt 
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ecatora  in  favor  of  tbe  Tilden  Tnut  was  not  a 
condition  precedent,  so  that  ibe  gift  to  that 
corponHon  wouM  not  take  dfect  nnlesa  tfmt 
discretion  were  so  exercised.  The  titleof  that 
corporation  to  tbe  gift  vested  immediately 
upon  the  grantlngof  Uie  diarier,  subject,  how- 
ever, to  the  condTUon  subsequent  that  it  might 
be  defeated  by  tbe  cnnclosion  of  the  executors 
that  4t  was  inexpedient  to  convey  to  that  body. 

Tbe  autlwrlty  given  trustees  to  oiganixe  the 
corporation  and  make  a  conveyance  to  it  is  to 
be  ooDSlrued  as  a  duty. 

Bfewn  V.  Hig^.  8  Ves.  Jr.  4116. 

The  following  considemiions  turn  the  scale 
against  the  construction  which  makes  the  dls- 
cietioo  of  the  executors  a  b<HiditioD  precedent. 

1.  The  law  always  makes  a  gift  vested 
where  it  can. 

Jarman,  Wills,  683. 

2.  Where  the  gift  is  a  residue,  tbe  presnmp- 
tlon  in  favor  of  vesting  fo  sin»nger,  because, 
otherwise,  intestacy  wonid  follow. 

2  Wms.  Ezrs.  1105. 

8.  Tbe  law  inclines  against  any  construction 
which  tends  to  render  a  gift  invalid, 
a  Redf.  WUls.  637. 

Oov.  Tilden  intended  that  bis  residuary  es- 
tate should  go  to  Ibis  corporation  in  every 
event  but  one,  namelv,  that  bis  execoiors 
should  think  it  iDexpedienr.  lie  intended  to 
^ive  them  a  discretion  to  prevent  that  deposi- 
tion. But,  of  course,  unless  thus  prevented, 
the  gift  woald  take  effect. 

See  8  Jarman,  Wills,  1;  2  Wms.  Gxtb.  1182 
et  teq.;  Hfll,  Tmi4ees,  490-492;  Wainwright 
V.  Waterman,  1  Ves,  Jr.  811;  Keatee  v.  Bur- 
ton. 14  Ves.  Jr.  434;  French  r.  Davideon,  S 
Madd.  806. 

That  tbe  gift  in  the  present  case  was  made 
through  tbe  form  of  a  dirertloo,  or  authority 
to  pay  over,  is  quite  immaterial.  Tbe  only 
qocstton  in  any  case  Is,  Did  the  tesUtor  intend 
that  tbe  party  named  by  bim  abonki  have  tbe 
gift. 

/-flBTw'no  V.  Sherratt,  2  Hare,  14. 

I'he  gift  to  the  Tilden  Trust,  when  rightly 
interpreted,  is,  so  far  as  respects  the  vestingof 
it  in  tbe  corporation,  precisely  like  that  in  Bur- 
riU  V.  Boaniman.  48  N.  Y.  2S4,  and  could  be 
enforced  by  Judicial  decree,  it  tbe  executors 
took  no  action. 

The  Tilden  Tmet  could  enforce  tbe  duty  Im- 
posed by  the  will  upon  the  executors.  The 
court  would  decree  that  tbe  executors  pay 
over  the  residue  wlibin  a  reasonable  lime  un- 
less th^  determined  that  it  was  inexpedient  to 
convey. 

It  would  be  iacnmbent  upon  (be  executors 
to  avow  in  good  faith  whether  Uiey  bad  deter- 
mined that  it  was  Inexpedient  to  convey;  and 
unless  they  showed  an  honest  exercise  of  their 
discretionsry  power  wnoo  the  very  grounds 
stated  In  tbe  will,  tbefr  pretended  exer^ 
cise  would  be  set  aside,  and  they  would  be 
compelled  to  make  a  conveyance  in  wlmle  or 
in  part  as  the  case  mlttht  be. 

>reneA  v.  Dafidaon,  8  Madd.  886. 

VI.  After  mding  tbe  tbtr^-fifih  article  and 
ot)8ervii»g  with  what  care  the  testator  has  pro- 
vided for  tbn  Incorportlod  of  a  Free  Public 
Library  and  Rwlfaig  Room  In  tbe  City  of  New 
YorR,  and  In  order  to  secure  a  single  cotapo- 
tenltak«rcflilBbaAnly,a«lmdert  tbe  duty 
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of  hli  executors  to  codt^  the  whole,  or  such 
part  as  thejr  should  deem  adeqaate  to  that  cor- 
poration, unless  for  some  reason  they  deemed 
it  fDexpedfeot,  and  authorized  (hem  to  make 
a  different  application  of  bis  residue  only  in 
ca!*e  the;  deemed  it  iDezpedient  to  convey  to 
this  desfgoated  person,  itu  impossible  to  sup- 
pose Ibst  Ibe  testator  does  not  make  a  primary 
bequest  to  that  institution,  with  an  alternMive 
bequest  to  other  objects  in  case  the  ^maiy 
disposition  should  fail. 

The  view  that  when  a  discretionary  power 
Is  conferred,  the  action  of  the  donees  of  the 
powercannot  be  reviewed,  Is  a  gross  error.  A 
court  of  equity  will  see  that  discretion  la  exer- 
cised, and  in  good  faith. 

Fmy,  Tr.  ||  611.  611  a;  Alewn  r.  BOehier. 
1  Wbile  &  T.  Lead.  Cas.  Eq.  877.  and  nottt. 

Where  a  clsuse  is  perfectly  distinct  and  in- 
teUigiUe  in  itself,  we  should  not  go  to  other 
parts  of  the  instrument  to  find  expressions 
which  may  throw  doubt  upon  its  meaning,  or 
show  that  it  is  vague  ana  indefinite. 

JaekMK  V.  sat.  11  Johns.  801;  Botboom  v. 
Ilotebeom,  81  N.  T.  866;  fi)reman  y.  Qnt,  96  K. 
y.  63. 

VII.  The  power  bestowed  upon  the  execu- 
tors to  make  endowment  to,  or  withhold  it 
from  the  Tilden  Trust  corporation  is,  of  course, 
a  triist  power,  Ijerause  it  is  for  the  benefit  of 
other  persons  than  the  grantees  of  the  power. 
It  is,  however,  not  an  imperative  one,  but  one 
exprvsely  depending  upon  the  will  of  the 
j^rantees  within  the  meaning  of  section  96  of 
ihe  article  iiof  the  Bevised  Statutes  upon 
Powers. 

If  we  accept  the  view  that  the  condition  is 
precedent,  the  Tilden  Trust  corporation  could 
not  enforce  action  \n  the  executors,  and  the 
gift  to  ft  would  whtdlf  fall  anleas  (he  execo- 
lors  chose  to  determtne  that  it  was  expedient  to 
make  one.  In  the  case  of  such  determination 
the  fdft  would  take  effect,  and  the  corporation, 
should  the  property  not  be  actually  paid  over 
nr  dcliverea,  oowd  enforce  payment  xx  de- 
li verv. 

VHl.  The  corporation  actually  chartered 
by  (be  Legislature  under  the  name  of  the 
"Tilden  Trust."  Is  the  very  coiporatlon  de- 
scribed by  tbelesiator,  and  its  title  to  the  resi- 
due is  i^erfect. 

IX.  Although  a  tmst  is  not  permissible  in 
this  case,  still,  if  the  right  to  make  the  bequest 
existed,  the  trust,  although  fimUd  as  men,  is 
valui  aa  a  power  in  trust. 

1  Bev.  Sut.  729,  ^  68. 

It  is  a  mistake  to  suppose  that  Ibe  limitation 
of  trusts  in  our  law  to  a  few  purposes  was  In- 
tended as  a  limitation  of  the  power  of  disposi- 
tion of  property  by  Its  owner.  EverylbiDg 
which  an  owner  of  property  could  ever  do  with 
it  through  the  Inshnmentality  of  a  trust,  he 
may  stlU  do  with  tt  through  the  iDstnimental- 
ilT  of  a  tniat,  or,  failing  that,  a  power. 

Downing  v.  MarthoU,  28  N.  Y.  866. 

The  only  inquiry,  therefore,  which  needs  to 
be  made  in  a  case  like  the  present  is,  whether 
the  testator  bad  lawful  power  to  make  the  be- 
quest. If  he  bad.  It  matlera  not  whether  he 
attempted  to  do  it  Ihroiu^  the  lostnunentalltv 
of  a  trust  or  a  power.  It  ia  enough  that  U  fe 
vaUd  as  a  power. 

•  aOdm  v.  Vm-mMptix,  1  Barb.  OB;  Awm  ▼. 
i4L.  R  A. 


Wilhur,  8  Wend.  Ml;  Ottehkim  v.  BUint,  W 
Barb.  44;  FiMowt  v.  BeermanM,  4  Lau.  &tO;  Rm 
MehaugMin,  2  Bradf.  107;  Piwler  v.  Depau,  26 
Barb.  224;  Hvlehinga  v.  Batdwin,  7  Boew.  286; 
Martin  v.  Martin,  48  Barb.  172;  Lang  v.  Eopie, 
5  Saodf.  868. 

X.  The  predse  legal  description  of  the  dis- 
position made  In  favor  of  the  Tilden  Trust  Is 
that  It  is  an  executory  devise  and  bequest. 

1  Jarman,  Wills,  p.  7S4. 

Memrt.  Daniel  C.  Rt^ttias  and  Qeorgo 
F.  Cometoek  also  for  appellants. 

Mr.  Deloe  BleOnrdsr.  with  Mem*.  Vas- 
derpoel*  Oreen  &  Cuming*  for  respon- 
dent: 

By  the  tblrty-flfth  clause  of  the  wfll,  an  at- 
tempt Is  made  to  create  a  trust  to  depend  for 
Ita  execution— for  Its  Talldity  or  fuvalidiiy— 
upon  the  mere  exerdae  of  the  will  of  the  ex- 
ecutors and  trustees. 

No  trust  csn  be  created  or  sustained  In  this 
State  which  depends  upon  the  exercise  by  ttie 
trustee  of  an  election,  whether  he  will  or  will 
not  execute  the  alleged  trust. 

The  discretionary  power  in  the  tnisteea  to 
give  or  withhold  Is  Incompjitible  with  the  exis< 
tencc  of  a  valid  trust. 

Holland  v.  Akoek,  U  Cent.  Rep.  861,  108  N. 
Y.  813;  Maddiwn  v.  Andrea,  1  Ves.  Sr.  60; 
Alexander  v.  Alemnder,  2  Ves.  Sr.  640;  Kemp 
T.  Kemp,  6  Ves.  Jr.  849;  Keats  v.  Burton,  14 
Ves.  Jr.  487;  2  Sugdeo,  Powers,  190;  Oower  v. 
Mainwaring,  2  Ven.  Sr.  88;  Potter  v.  Chapman, 
Amb.  98;  v.  Toung,  2  Younge  ft  C.  682: 
Cabin's  Will,  11  Jur.  N.  S.  888;  Prendergatt 
V.  Prendergatt,  8  H.  L.  Cas.  195;  Coe't  Trutt9. 
4  Kay  &  J.  199. 2  Perry,  Tr.  ft  510;  Hill,  Tru-s- 
teee,  101;  Moriee  v.  Durham,  10  Ves.  Jr.  586; 
Ommaney  v.  Butcher,  Turn.  &  Kuss.  270;  QUAt 
v.  Sunmy,  9  Ves.  &  a  297;  BtMy.  Fon^.  1 
Ves.  Jr.  m 

It  is  absolutely  essential  to  the  validity  of  a 
trust  in  this  State  that  the  power  conferred  up- 
on the  trustee  be  so  definea  and  limited  by  tbe 
testator  that  tbe  courts  can  either  compel  or 
control  its  exercise,  or.  In  default  of  Ita  exer- 
cise by  tbe  trustee,  execute  tbe  power  bj  an 
ordinary  decree  In  equity. 

Levy  V.  Lery,  88  N.  Y.  104;  DiUaye  v.  Orttn- 
ovgk,  46  N.  Y.  446;  P*>^eer  v.  Camdy,  79  N.  Y. 
602;  Priehard  v.  Thotnpmm,  96  N.  Y.  61;  B» 
ffBara's  Will,  95  N.  Y.  418:  HoOand  v.  Ai- 
eoek,  11  Cent.  Rep.  861.  108  N.  Y.  812. 

The  trust  attempted  to  be  created  caonot  be 
upheld  as  a  trust  lot  charity  by  the  appUcation 
of  tbe  law  relatlnc  to  charuaUe  uses. 

The  doctrine  or  Aaritable  usea  does  not  pn* 
vail  lu  this  State. 

Bolmeg  T.  Mead,  62K.  Y.  282;  Tatear.  Tatm, 
9  Barb.  841;  Agera  r.  Methodist  iBpi*.  Ckmrek 
Trusteet,  8  Saodf.  851;  Lmy  v.  Levy,  88  N.  Y. 
97;  Baaeom  v.  Atberlmm,  84  N.  Y.  684;  Adamt 
V.  Fw^,  48  N.  Y.  487;  BoUmd  Akock,  «»- 
pra. 

The  devise  and  bequest  In  tin  tUrty-flfth 
clause  is  fatally  uncertain,  both  as  to  ita  sub- 
ject and  object. 

In  the  atnence  of  the  prit  power,  a  tntfa- 
mentary  provision  for  a  charitable  use  is  void, 
if  the  scheme  of  tbe  charity,— tbe  obfeda  to  be 
beneflted,~aod  the  amount  and  value  of  tbe 
ipertT  given,  are  not  so  clearly  and  pnctself 
'  bi  tbe  wtll  Itadf  that  tbe  oooit  caii,  bgr 
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decree,  hi  tbe  exercise'  of  tie  ordinary  eqal^ 
power,  carry  out  sod  admlafeter  tbe  iruM. 

Sotiand  V.  Aleoek,  mmra;  Wright  t,  AO^riu, 
Coop.  115;  Pimon  t.  Garnet,  2  Bra  Cb,  4S; 
€fmwg$  r.  Chhuut,  9  Ves.  Jr.  828;  1  Jarman, 
'Wins,  Stb  Am.  ed.  «4B;  Lev»  v.  Lmv,  88  N.  T. 
107:  iWcAonf  T,  Thomptont  «•  N.  Y.  80. 

Adt  words  wblcb  it  is  expressed,  or  from 
wbicQ  it  may  be  implied,  that  tbe  trustee  has 
the  diseretioDsry  power  of  wltbdrawiog  tbe 
whole  or  any  part  of  tbe  subject  troai  tbe  ob- 
ject of  the  tettatcn^s  wtah  or  request  will  pre- 
vent tbe  sabject  of  the  gtft  frmn  being  certain. 

Knight  y.  Kniffht,  8  Beav.  148;  Leeknure  v. 
Ltnie.  2  Myl.  &  K.  197;  Meredith  v.  Seneage,  1 
Sim.  556;  SaU  Moore,  Id.  584;  Bade  v.  Bade,  0 
Madd.  118 ;  Pierton  v.  Oamet,  2  Bro.  Cb.  4S  ; 
J^range  v.  Barnard,  3  Bro.  Cb.  58S;  Stand  y. 
Bland,  3  Cox,  C.  C.  849;  CuHia  v.  Bippon.  5 
Madd.  484;  WiUon  v.  Mqjor,  11  Ves.  Jr.  305; 
Knight  r.  BoughUm,  11  Clark  &  F.  518;  BuMeU 
V.  Jaekmm,  10  Hare,  218;  TibbiU  t.  Tibbite,  10 
Ves.  Jr.  064;  Flint  v.  Hughet,  6  Bear.  842;  HUl, 
Tnislees.  3d  ed.  116;  Boyle,  Charities,  bk.  2, 
§  S,  p.  816. 

The  objects  of  tbe  testator's  bounty  are  en- 
tiivly  UDcertato  and  indefloite. 

Then  is  do  more  necesrity  for  a  properly 
defined  grantee  in  a  deed  than  for  a  eettui  que 
truat  capable  of  taking,  and  so  defined  and 
I>oiDled  out  (bat  the  trust  will  not  be  void  for 
UDcertainty. 

(JaUfgo  V.  AUy-Oen.  3  Leigh,  467;  Beekman 
▼.  BoR^or,  28  N.  Y.  806:  lAny  v.  Uvg.  88  N. 
Y.  lOS;  Meriee  v.  Durham,  9  Yes.  Jr.  400; 
Sonlegv.  Clcekmnker'e  Co.  1  Bro.  Cb.  81;  Ph^ 

Fbnd,  33  K.  Y.  77;  Wheeler  v.  Smith,  50  U. 
S.  9  How.  56. 13L.  ed.44;  i2owr.  Bote,  4  Abb. 
App.  Dec.  Ill :  PhiladeljMa  Baptiet  Auo.  True- 
te:»  T.  Bart,  17  U.  B.  4  WbeaL  1,  4  L.  ed. 
489. 

Tbe  beoefldarles  must  be  specifically  named 
in  the  testatot'swiU,  and  so  defined  and  limited 
by  the  testator  himself  tbat  the  court  can  read 
in  the  will  tbe  object  of  tbe  testator's  bouoty, 
and  by  its  decree  transmit  to  tbe  desigDatcd 
persons  or  class  of  persoos  tbe  use  of  the  pre- 
cise property  wbfch  tbe  testator  has  declared 
that  tfaey,  and  they  alone,  should  enjoy. 

Levy  V.  Levy,  83  N.  Y.  104;  Poieer  v.  Oumfiv, 
79  M.  Y.  60£;  Priehard  v.  Thompmn,  96  N.  Y. 
81;  DUtaye  v.  Gftenovgh,  4S  N.  Y.  44S. 

Tbe  provisions  of  this  will  cannot  be  upheld 
as  an  executoiy  devise  of  the  residuary  estate 
to  tbe  Tildeu  Trust. 

Ang.  &  A.  Corp.  §  184:  Be  Pm-ter.  1  Coke. 
24;  Atty-Qen.  t.  Bonger.  8  Ves.  Jr.  714;  /nfirfts 
▼.  Baitore  Snug  Barbor,  88  U.  S.  8  Pet.  89.  7 
L.  ed.  917;  Bumtt  Boardman,  48  N.  Y.  854; 
Shijman  y.Beiline.  98  N.  Y.  311. 

An  executory  devise  cannot  be  prevented  or 
defeated  by  any  alteration  of  the  estate  out  of 
which,  or  after  which,  it  is  limited,  or  liy  any 
mode  of  ctm^^ance. 

Jaekmm  T.  Rebiiu,  16  Johns.  589;  Jaekson  v. 
Atff.  10  Johns.  19;  Moffat  r.  Strong,  10  Johns. 
12;  Patermm  r.  EUi*.  11  Wend.  289. 

There  can  be  no  valid  disposition  of  pn^Mrty 
unless  the  title  Is  made  to  vest  tn  some  person, 
natnral  or  ariificial,  within  the  prescribed  pe- 
riod, by  force  of  the  gift  itself. 

liRerwod  v.  American  Bible  8oc.  4  Abb.  App 
Dec.  388;  Downing  w.  MarahaU,  28  N.  Y.  866; 
14  L.B.A. 


Owent  y.  MitdoMHrM  Soe.  ^  M,  B,  OShiml,  14 

N.  Y.  880. 

If  tbe  limitation  be  in  such  terms  that  It  mar 
or  m^  not  t^  effect  within  that  time  it  w 

void. 

PeOenm  t.  BOtt,  11  Wend.  SS8;  Tater  v. 
Tatcr,  4  Barb.  481;  Joedj/n  t.  HotL  44  Conn. 
65;  Donahue  v.  MeNiehot,  61  Fa.  78;  Sean  v. 
Putnam.  102  Mass.  6. 

If  the  trust  is  Invalid  tbe  disposition  of  tbe 
prmerty  cannot  be  upheld  as  a  power  In  trust 

Gareeg  v.  MeDevilt,  72  N.  Y.  668;  Morioe  v. 
Durham,  10  Ves.  Jr.  686. 

In  the  thirty-fifth  clause  there  are  not  two 
disttntA  and  sepsrate  alternative  gifts. 

Meeere.  I^raian  D.  Brwwater  and  Joavfh 
H.  Choate  also  for  icspondeat. 

Brown*  J.,  delivend  the  oirial<Hi  of  the 

court: 

Samuel  J.  Tildendied  in  AuKust  1886,  leav- 
ing a  last  will  and  testament  dated  in  Ainril, 
1664.  He  left  surviving  falm,  as  his  only  next 
of  kin  and  beirs-at-law,  one  sister,  two  nephews, 
one  of  whom  is  the  plaintiff  in  this  action,  and 
four  nieces.  The  defendants  BIgelow,  Qreen, 
and  Smith  were  by  tbe  will  appointed  the  ex- 
ecutors thereof  and  tmsteea  ot  the  Uvsts  there 
in  created,  and,  tbe  will  having  been  duly 
admitted  to  probate  in  October,  1886,  they  Im- 
mediately qualified,  and  entered  upon  tbe  dis- 
charge of  their  duties  as  such.  This  action 
was  brought  to  obtain  a  construclioo  of  tbe  will. 
By  the  complaint  the  88d.  84th  and  Seth  ar- 
ticles were  assailed  as  being  ln.Talid,  but  upon 
the  trial  DO  question  was  raised  as  to  the  two 
first  named,  and  do  determination  in  respect 
thereto  was  made.  The  supreme  court  held 
that  the  effect  of  the  85th  and  89th  articles  of 
the  will  was  to  create  one  ^ocrul  trust  for 
charitable  purposes,  embracing  the  entire  re- 
siduary estate,  and  vest  In  the  tniatees  a  discre- 
tion wilb  respect  to  the  disposition  of  such  es- 
tate by  them;  that  the  testator  did  not  intend 
to  and  did  not  confer  upon  any  person  or  per- 
sons any  enforceable  right  to  any  portion  of 
said  residuary  estate,  and  did  not  designale  any 
beneficfary  who  was  or  would  be  entitled  to 
demand  the  execution  of  the  tract  in  his  or  itn 
behalf,  and  declared  the  provisioo  of  the  will 
relating  to  the  disposal  of  the  residuary  estate 
for  sndi  reasons  illegal  and  void.  It  u  sesen- 
tial  to  a  proper  uaderatanding  of  the  will  to 
read  the  two  articles  above  named  together,  and 
(hey  are  here  quoted,  the  last  bciog  placed  first: 
"Thirty-ninth.  I  hereby  devise  and  bequeath 
lo  my  said  executors  and  inisieee,  and  to  their 
successors  In  tbe  trust  faerebr  created,  and  to 
tbe  survivors  or  survivor  of  them,  all  the  rest, 
reddue,  and  remainder  of  all  tbe  property,  real 
and  personal,  of  whatever  name  or  nature,  and 
wheresoever  situated,  of  which  I  may  be  seised 
or  possessed,  or  to  which  I  may  be  entitled  at 
the  time  of  my  decease,  which  may  remain 
after  instituting  tbe  several  trusts  for  the  bene- 
fit of  specific  persons;  and,  after  making  pro- 
vision for  the  specific  bequests  and  objects  us 
herein  directed,  to  have  and  to  bold  the  same 
unto  my  said  executors  aod  trustees,  and  to 
their  Bucceasora  in  tbe  trust  hereby  created,  and 
the  survivors  or  survivor  of  them  in  trust,  to 
possess  hold,  maosge,  and  take  care  of  ilic 
same  during  a  period  not  exceeding  two  lives 
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in  behifr;  that  is  to  aay,  the  lives  of  my  niece 
Ruby  S.  TitdiiD,  and  my  grandnlece  Susie 
Wbntlesey,  and  until  tbe  deoeaio  of  the  anrri 
Tor  of  the  tM  two  wrsoas,  end,  after  deduct- 
log  all  necessarTaoa  proper  expenses,  toapi^y 
tbe  same,  and  tne  proceeds  thereof,  to  tbe  ob- 
jfciB  Bodpiirposes  mentioned  in  tbts,  my  witL" 
"Thiriy-ffth.  I  request  my  said  executors  and 
trustees  to  obtain,  as  speedily  as  possiUe,  from 
the  Legistatme  an  aci  of  incwporatlon  of  an  in- 
Btitudott  to  be  known  as  tbe  'Tllden  Trust,' 
with  capacity  to  estabtleh  and  malDtaln  a  free 
library  and  readfoie-room  in  the  City  of  New 
York,  and  to  promote  such  scientific  and  edu- 
catioDBl  objMla  as  my  said  eKmitors  and  trus- 
tees may  more  particularly  designate.  Sucb 
corporanon  aball  have  not  less  than  five  trus- 
tees, with  power  to  fill  vacancies  in  their  num- 
ber; and  In  case  said  Institutioa  shall  be  incor- 
porated in  a  form  and  manner  satisfactory  to 
my  said  executors  sod  tniBtces  during  the  life 
time  of  the  survivor  of  the  two  lives  In  being 
upon  wbicb  the  trust  of  my  ireneral  estate  here- 
in created  is  limited,  to  wit,  tbe  lives  of  Ruby 
8.  TiMen  and  Husie  Whittlesey,  I  hereby  au- 
thorize my  said  executors  and  trustees  to  or* 
gaoire  tbe  said  corporation,  designate  the  fliat 
trnstera  thereof,  and  to  convey  or  apply  to  the 
use  of  the  same  tbe  rest,  residue,  and  remsin- 
Uerof  all  of  my  real  and  personal  estate  not 
speciflcnlly  disposed  of  by  this  instrumeot,  or 
so  much  thereof  as  they  may  deem  expedient; 
but  subject,  neverlheless,  to  the  special  trusts 
herein  dincled  to  he  constituted  for  particular 
persons,  and  to  tbe  oblimtions  to  make  and 
keep  good  tbe  said  special  trusts,  provided  tbal 
the  said  corporation  shall  be  authorized  by  law 
to  Rf^ume  tbe  obligations.  But  in  case  sucb 
institution  shall  not  be  so  incorporated  during 
the  lifetime  of  tbe  survivor  of  the  said  Ruby  8. 
Tilden  and  Susie  Whittlesey,  or  if  for  any 
cause  or  reason  my  said  ezeciitnrs  and  trustees 
shall  deem  it  Inexpedient  to  convey  said  rest, 
residue,  and  remainder.or  any  part  tbereuf  .or  to 
apply  the  same,  or  any  part  thereof,  to  said  in- 
stitution, I  authorize  my  faid  executoTB  and 
trustees  to  apply  tbe  rest,  residue,  and  remain- 
der of  my  property,  real  and  personal,  after 
making  good  the  said  special  trusts  hvrnn  di- 
rected to  be  constituted,  or  sucb  portloD  thereof 
as  they  may  not  deem  It  expedient  to  apply  to 
its  use,  to  such  charitable,  educational  and 
scientific  purposes  as.  In  the  judftment  of  my 
f'Sid  executors  and  trustees,  will  render  tbe 
said  rest,  residue,  and  remainder  of  my  prop- 
erty most  wlddy  and  anbstantiaUy  benefltnal  to 
the  Interests  of  mankind." 

On  Harcb  36, 1887,  subsequent  to  the  com- 
mencement of  this  action.t  he  Legislature  pamed 
an  Act  incorporating  the  Tilden  Trust,  and  au- 
thorizing It  to  estabtisb  and  maintaiu  a  free 
library  and  reading-room  in  tbe  City  of  New 
York.'  Tbe  iosiitution  was  organized,  and  tbe 
executors  and  trustees  made  to  it  a  conveyance 
of  the  residuary  estate,  and  tbe  conveyance  was 
formally  accepted  by  tbe  irusieea  thereof. 

Tbo  law  fs  settled  in  tbts  State  that  a  certain 
designated  beneflciHry  is  exsential  to  the  crea- 
tion of  a  valid  trust.  Tbo  remark  of  Judge 
Wright  in  Lerp  v.  Iavh,  88  N.  Y.  107,  that  "It 
there  if*  a  single  pofttulale  of  tbe  common  law 
established  by  an  untwoken  line  of  decisiana,  It 
in  that  a  trust,  witbont  a  oertaio  bcnefldary 
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who  can  claim  its  entorcement,  la  void,"  has 
been  repeated  and  reiterated  by  ncetrtdedslons 
of  this  conrt  {PrMuartL  v.  Uttomaii,  80  N.  T. 
76:  Holland  v.  Aleodk.  108  K.  T.  813, 11  Geot. 
Rep.  861;  Bead  t.  Wimam$.  135  N.  Y.  680); 
oha  ibe  objection  la  not  obviated  by  the  ezisi- 
ence  of  a  power  bi  tbe  trustees  to  select  a  beoe- 
flclary,  unless  tbe  cHsb  of  persons  In  wboae 
favor  tbe  power  may  be  exercised  has  been 
designated  by  the  testator  with  such  dertaln^ 
that  tbe  court  can  ascertain  who  were  the  ob- 
jects of  the  power.  Tbe  equitable  rule  that 
prevailed  in  the  English  court  of  cbancerr 
known  as  the  "eg  pnt»  doctrine,"  and  which 
was  applie(|  to  uphold  gifts  for  cbuitable  pnr- 
poses  when  no  beneficiary  was  named,  has  no 
l^ace  in  the  jurisprudence  of  this  State.  Aitnum 
V.  ifAid,  53N.Y.  88^;  BoUandr.  ^Awejk,»upr«. 
If  tbe  Tilden  Trust  is  bat  one  of  the  benefl- 
ciaries  which  tbe  trustees  may  adect  aa  an  ob- 
ject of  the  testator's  bounty,  then  It  is  clearand 
conceded  by  the  appellants  that  tbe  powercon- 
ferred  by  tbe  will  upon  the  executors  is  void 
for  indeflnlteness  and  uncertainty  Id  objects 
and  purposes.  The  raoge  of  selection  is  ud- 
llmited.  It  la  not  confined  to  dwritaUe  Insti- 
tutions of  this  State,  or  of  tbe  United  States, 
but  embraces  the  whole  woikl.  Nothing  oould 
be  more  indefinite  or  uncertain,  and  bioader 
snd  more  unlimited  power  could  not  be  con- 
fOTred  than  to  apply  the  estate  to  "such  chari- 
table, educational,  and  scientific  purposes  ma 
in  the  judgment  of  my  executors  will  render 
said  readue  of  my  promrty  most  widely  and 
substantially  beneficial  to  mankind.  "A 
charitable  use,  where  neither  law  nor  public 
policy  forbids,  may  be  applied  to  almost  any- 
thing  that  lends  to  promote  tbe  well  doing  and 
well-being  of  social  man."  Perry,  Tr.  ^  837. 
"Such  a  power  is  dl^inctly  in  contraveolloo  of 
the  policy  of  the  Statute  of  Wills.  It  subsU- 
tutes  for  the  will  of  tbe  testator  tbe  will  of  tlie 
donees  of  the  power,  and  makes  the  latter  con 
trollingio  the  disposition  of  tbe  testator's  imp 
crty.  That  cannot  well  be  said  to  be  a  aispo- 
sition  by  the  will  of  tbe  testator  with  which  the 
testator  had  nothing  to  do,  except  to  create  an 
authority  in  another  to  dispose  of  tbe  property 
according  to  the  will  of  the  donees  of  the  power. 
Bead  V.  WiUiamM,  136  N.  Y.  589. 

Unless,  therefore,  within  tbe  rules  whldi 
control  courts  in  the  construction  of  wfBa,  we 
can  separate  the  provision  in  reference  to  the 
Tilden  Trust  from  the  general  direction  as  to 
tbe  disposition  of  the  testator's  residuary  est^ 
contained  fn  the  last  dause  of  tbe  lblrty>flflh 
article,  and  find  therein  that  a  preferential  ilebt 
to  some  or  all  of  such  estate  is  given  to  unat 
institution  when  Incorporated,  and  one  -which 
tbe  court,  at  tbe  suit  of  said  iostltotion,  could 
enforce  within  tbe  two  livee  wbicb  limit  the 
trust,  we  must,  wltbln  tbe  ;n1ncl[^e  of  tbe  cases 
ciled,  declare  such  provision  of  the  will  invalid, 
and  affirm  tbe  Judgment  of  the  supseme  court. 
The  appellants  claim  that  the  power  conferred 
upon  the  cxecuton  to  endow  the  Tilden  Trust 
may  be  upheld  independently  of  the  tbvalfditr 
of  the  power  given  to  apply  the  estate  to  encn 
charities  as  would  most  widely  benefit  mankind. 
Tbe  proposition  is  that  by  tho  tblrty-fifth  arttcie 
the  testator  made  two  dutioct  alternative  pro- 
risi6ns  for  tbe  disposlHoo  of  bis  resfaioary 
estate,— one  primary,  for  tiie  Ineorponliu 
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and  eadowmeDt  of  the  Hides  Tnist;  tbe  oUiet 
ulterior,  and  to  be  effectual  only  in  case  the 
■executors  deemed  H  ioexpedieDt  to  apply  the 
residue  to  that  corporation;  aod  It  b  clumed 
that  this  proviftioD  of  the  will  constitutes  a  trust 
to  be  executed  for  tbe  benefit  of  the  Hideo 
Trust,  or  confers  upon  the  trustees  a  power  Id 
trust,  or  that  U  constitutes  a  gift  In  the  nature 
-of  an  executory  devise. 

Tbe  latter  proposltioQ  rests  upon  tbe  assomp- 
ItoD  that  there  is  by  tbe  will  a  primary  gift, 
complete  and  perfect  in  itaelf,  to  ihe  TiTden 
TVust,  that  vests  the  title  in  that  corporation 
Immedfately  upon  its  creation.  That  a  valid 
devise  or  bequest  uiay  be  limited  to  a  corpora- 
tion to  be  created  after  tbe  death  of  the  testator, 
provided  it  is  called  Into  being  witbin  tbe  time 
«Uowed  for  the  vesting  of  future  estates,  is  not 
denied.  Penr.Tr.  p.  879,  g  786^  That  ques- 
tion WM  dedded  iu  Jn^it  r.  8ailort  Bnvg 
Harhor,  98  U.  S.  8  Pet.  W,  7  L.  ed.  617,  and  in 
BurriU  v.  Bovdman,  48  N.  T.  364. 

In  those  cases  the  gift  was  treated  as  in  the 
nature  of  an  executory  devise,  dependent  upon 
tbe  incorporatloQ  of  the  loslitution  contem- 
plated by  Uie  will,  and  which  would  vest  upon 
tbe  occurrence  of  that  event. 

But.  in  view  of  tbe  language  of  tbe  will  be- 
fore ns,  that  (MOpositioD  cannot  be  maintained 
bere.  By  ao  executory  devise,  a  freehold  was 
limited  tocommencc  in  the  future,  and  needed 
no  panicular  estate  to  support  it.  It  arone  upon 
tbe  bappeniog  of  a  specified  eveat,  and  the  fee 
descended  to  tbe  heirat  law  until  the  contin- 
gency  happened.  By  our  Bevised  Statutes 
executory  aevises  areabollsbed,  and  expectant 
estates  are  substituted  to  their  place,  and  such 
estates,  when  the  contingency  happens  upon 
which  they  are  limited,  vest  by  force  of  the 
Instrument  creating  tbem,  and  this  right  in  tbe 
expectant  cannot  be  defeated  by  any  person. 
But  the  testator  here  intended  not  to  create  such 
an  estate.  Tbe  Tllden  Trust  takes  nothing  by 
Tirtue  of  the  will.  Tbe  residuary  estate  is 
▼esled  in  tbe  trustees,  or  iotcnded  to  be,  and  it  Is 
aolely  by  their  action  that  it  is  to  become  vested 
in  tbe  Tilden  Trust.  It  is  only  in  case/hat  Ibe 
executors  deem  it  expedient  so  to  do  that  they 
are  to  oonvey  (he  whole  or  any  part  of  the 
lesldne  to  tbe  Tilden  Tmst.  Whether  that 
corporation  should  take  anytbing  rested  wholly 
In  Uie  discretion  of  the  executors,  as  the  ex- 
pediency OT  Inexpediency  of  an  act  Is  always  a 
matter  of  pure  discretion.  2  Perry,  Tr.  t>07, 
AOS.  Every  expression  used  in  the  will  Indicales 
the  bestowal  of  complete  discretionair  power  to 
convey  ornot  to  oonvey.and  the  creation  and  be- 
-stowal  of  such  a  power  in  the  executors  is  wholly 
-oppoaed  to  and  fatal  to  the  existence  of  an  execu- 
tory devise.  In  Ibis  respect  the  case  difiFers 
from  those  cited.  In  lngii»  v.  Saitort  Snug 
Harbor  there  was  no  trust  created,  no  discre- 
tion vested  in  tbe  executor,  no  convevance  to 
be  made  after  the  testator's  death.  liis  inten- 
tion lo  give  his  property  to  a  corporation  to  be 
created  to  carry  out  his  charitable  purpose  was 
clear.  Such  was  the  ^t,  also,  in  BurriU  v. 
Boardman.  By  tbe  will  In  that  case  the  prop- 
erty was  given  directly  to  the  corporation, 
-which  tbe  testator  contemplated  should  be 
created  after  his  death.  No  trust  was  cheated, 
and  no  disereiSon  was  bestowed  upou  tbe  exec- 
ntore  to  detennlne  whether  the  corpontlon 


should  or  should  not  have  It.  Once  created, 
the  property,  by  force  of  tbe  win,  vested  in  tbe 
corporation.  The  only  similarity  between  that 
ease  and  this  is  that  tbe  trustees  there,  as  iiere, 
were  directed  to  apply  to  the  Legisla  ture  for  an 
act  of  incorporation.  In  case  the  Legislature 
refused  to  grant  a  liberal  charter,  then  the  trus- 
tees were  directed  to  pay  over  the  estate  to  the 
government  of  the  United  States.  But  no  dis- 
cretion was  given  to  the  executors  to  determine 
upon  any  event  whether  not  the  corporatloD, 
once  created,  should  take  the  properly. 
"Nothing."  said  CMtf  JvtUee  Church,  "can 
be  more  certain  than  that  tbe  testator  d<  signed 
that  tbe  title  to  tbe  funds  or  property  in  the 
possession  of  tbe  trustees  or  elsewhere,  which 
was  Included  in  the  residuary  clause,  should 
vest  In  the  corporation  immediately  upon  its 
creatloD.'*  "An  application  woa  lo  he  made 
to  the  Lcj^tatore  after  the  testatoi'e  death  for 
a  charter.  If  obtained,  tbebeqtiest  would  lake 
elTect;  If  not.  it  would  go  to  tbe  ulterior  donee. 
If  tbe  charter  applied  for  and  granted  should 
not  be  liberal,  and  in  accordance  with  tbe  pro- 
visions  of  the  will,  the  ulterior  donee  or  next 
of  kin  could  challenge  ita  right  to  take  the  be- 
quest. It  would  then  become  a  judicial  ques- 
tion." So,  clearly,  no  question  in  that  case 
was  left  to  the  jndgmentof  tbetrustees.  They 
were  not  to  determine,  even,  whether  the  char- 
ter was  a  liberal  one.  That  was  a  question  for 
Ibe  court,  thai  would  have  been  decided  in  any 
contest  over  tbe  property  between  the  corpora- 
tion and  tbe  next  of  kin  or  ulterior  donee.  A 
discretionary  power  in  executors  or  trustees 
was  not,  therefore,  an  element  in  the  BurriU 
Cam.  Not  so  here.  Here  we  have  the  un- 
limited authority  delegated  to  tbe  executors  to 
withhold  the  entire  property  from  the  corpora- 
tion, if  they  choose  so  to  do.  There  tbe  cor- 
poration, once  created,  was  vested  immediate- 
ly, by  force  of  the  will,  wlih  the  title  to  the 
property.  Here,  although  the  corporation 
may  be  created  In  a  form  and  manner  satis- 
factory lo  trustees,  it  takes  nothing  unless  tbe 
executors,  considering  every  cause  and  reason, 
deem  it  expedient  to  convey  to  It  some  or  all  of 
tbe  residuary  estate.  In  the  BurriU  Gate  the 
testator  made  a  direct  gUt  to  a  designated  hene- 
ficla^,  the  Roosevelt  Hospital,  in  this  case 
Mr.  Tilden  gave  nothing  U)  the  Tilden  Trust, 
bul  simply  authorized  bte  executors  to  endow 
it  if,  in  their  judgment  and  discretion,  they 
should  deem  it  expedient.  Moreover,  after 
creating  numerous  special  trusts,  and  setting 
apart  portions  of  his  estate  for  such  several 
special  trust  funds,  the  testator,  by  ibe  thirty- 
ninth  article  of  tbe  will,  gives  the  whole  of  the 
redduary  estate  to  bis  executors,  in  trust  for 
Ibe  purposes  mentioned  in  tbe  tbiriy-dftb  arti- 
cle; bestowing  upon  tbem,  so  far  as  languase 
could  do  so,  tbe  title  to  all  tbe  property,  to  be 
held  and  possessed  during  tbe  lives  of  his  niece 
Ruby  S.  Tildeo.  and  bis  grandniece  Susie 
Whittlesey,  and  which  he  denominated  tbe 
"general  trust"  of  his  estate.  He  clearly  in- 
tended by  this  provision  to  create  an  active 
trust  in  bis  whole  residuary  estate,  and  to  give 
to  bis  executors  a  discretionary  power  to  give 
such  part  of  it  as  they  deemed  expedient  to  tbe 
Tilden  Trust  or  to  withhold  all  from  it.  Hav- 
ing Intended  to  convey,  so  far  as  he  was  able 
to  do,  the  title  to  hla  whole  eatate  to  trustees. 
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BotlHog  wu  1^  tint  oonld  be  the  mbjeet  of  a 
gift  to  the  TUden  Trnel. 

We  come,  tbcrafoce.  to  the  coostderadoQ  of 
the  queetloD  whether  the  thirty-fifth  article  can 
be  uphdd  88  constttutluK  a  Beparate  trust  or 
power  iD  trust  for  the  benefit  of  the  TildeD 
TniBt.  The  affirmatiTe  of  this  question  can  be 
malntaliied  only  br  eonstdBring  the  direction 
to  oooTcy  to  the  Tflden  Trust  as  a  power  sepa- 
rate bv  liself.  and  distinct  and  independent 
horn  the  power  to  convey  to  such  charitable 
purposes  as  in  the  judgment  of  the  trustees 
would  be  most  widely  and  substantially  bene- 
flcial  to  mankind.  The  latter  provisioD  is 
eliminated  from  the  will  altQgetha  by  the  ap- 
pellants, and  then  the  instrument  ia  construed 
as  if  the  dimf  nated  provlsiOD  had  neror  eilsted. 
The  appellants  invoke  the  aid  of  the  prifldple 
that  where  several  trusts  are  created  by  a  will, 
which  are  independent  of  each  other,  and  each 
complete  in  itself,  some  of  which  are  lawful 
and  Others  unlawful,  and  which  may  be  sepa- 
rated  from  each  otber,  the  illegal  trusts  may  be 
cut  off,  and  the  legal  ones  pennitted  to  stand. 
This  rule  is  of  frequent  application  in  the  con- 
struction of  wills,  but  it  can  be  applied  only  in 
aid  and  assistance  of  the  manifest  intent  of  the 
testator,  and  never  where  it  would  lead  to  a 
result  contrary  to  the  purpose  of  the  will,  or 
work  injustice  among  tbe  beDeficiaries,  or  de- 
feat the  testator's  scheme  for  tbe  disposal  of 
his  property.  The  rule,  as  applied  in  all  re- 
ported cases,  recognizes  this  limitation,  that 
when  some  of  tbe  trusts  in  a  will  are  legal,  and 
some  illegal,  if  they  are  so  connected  together 
as  to  constitute  an  entire  scheme,  so  that  tbe 
presumed  wishes  of  the  testator  would  be  de- 
feated, if  one  portion  was  retained  and  other 
portions  rejected,  or  if  manifest  Injustice  would 
result  from  such  construction  to  the  bcncficia- 
ries  or  some  of  them,  then  all  tbe  trusts  must 
be  construed  together,  and  all  must  be  held 
illegal,  and  must  fall.  Maniee  v.  Maniee,  41! 
N.  y.  303;  Van  Shuyter  v.  Mulford,  5»  N.  Y. 
426;  Knox  v.  Janet,  47  N.  Y.  389;  Benedict  v. 
Webb,  98  N.  Y.  460;  Keriiudy  v.  Boy,  106  N. 
Y.  135,  6  Cent.  Rep.  805.  Tbe  cases  died 
fairly  illustrate  Qie  practical  application  of  this 
rule  by  the  courts. 

Id  Knox  v.  JoTUt  tbe  testator  created  one 
trust  to  receive  and  pay  over  tbe  income  of  his 
estate  to  his  brother  for  his  life,  and  then  to  bis 
sisters,  with  cross-limitations  over  as  between 
them,  remainder  to  the  children  of  bis  sister 
Georgiana,  and,  in  default  of  children,  to 
Columbia  College.  This  court  held  tbe  whole 
trust  invalid,  and  refused  to  sustain  the  provis- 
ion in  behalf  of  the  testator's  brother,  on  tbe 
ground  that  there  was  but  a  single  trust, nhicti 
provided  for  all  tbe  beneficiaries,  and  that  they 
were  all  embraced  in  a  common  purpose:  that 
the  several  provisions  of  a  single  trust  could 
not  be  severed,  and  those  that  violated  the 
Statute  against  Perpetuities  dropped,  and  the 
others  sustained.  In  Van  Schupver  v.  Mulford 
a  gift  to  the  testator's  wife  of  the  rents  and  in- 
come and  profits  of  the  estate  diuing  life  was 
upheld,  and  declared  to  be  valid,  altbougb  tbe 
devise  over  might  be  void,  on  tbe  ground  that 
tbe  gift  to  the  wife  was  separate  and  distinct 
from  the  other  provision  of  the  will,  and  had 
no  effect  beyond  her  life  or  upon  tbe  ultimate 
disposition  of  the  estate.  In  Betudiet  v.  WOb 
14  L.RA. 


the  testator  cnated  separate  tnuts  (o  two  thirds 
of  his  estate  for  the  benefit  of  htefonrcbildrea. 
Three  of  the  tnuts  were  held  to  be  v^id  and 
one  Invalid,  on  the  ground  that  the  trust  tem 
transgressed  the  statute.  But  tbe  court  refused 
to  sustain  tbe  valid  trusts,  on  the  ground  thit 
to  do  so  would  defeat  the  intention  of  the  testa- 
tor in  the  disposition  of  bis  property,  uid  work 
injustice  among  tbe  beQeflclariea  by  permitting 
three  of  the  children  to  take  under  iheir  re- 
spective trusts,  and  also  as  heits-at-law  in  tbe 
one  fourth  as  to  which  the  trust  was  declared 
invalid. 

Tbe  result  of  these  and  all  other  cases  Is 
that,  in  applying  the  rule  invoked  by  the  ap- 
pellants, which  permits  unlawful  trusts  to  be 
eliminated  from  the  will,  and  those  that  are 
lawful  to  be  enforced,  we  must  not  violate  the 
Intention  of  tbe  testator,  or  destroy  tbe  scheme 
that  he  bas  created  for  tbe  disposition  of  his 
property.    We  may  enforce  and  effectuate  his 


ope 

will,  and  give  full  effect  to  bis  intent,  provided 
it  does  not  violate  any  cardinal  mleoMaw;  but 
we  cannot  made  a  new  will,  or  build  up  a 
scheme,  for  the  purpoee  of  carrriog  out  wut 
might  be  thought  was  or  would  be  in  accord- 
ance with  bis  wishes.  At  the  thrf^sfaold  of 
every  suit  for  the  construction  of  a  will  Iiestbe 
rule  that  tbe  court  must  give  such  constructioa 
to  its  provisions  as  will  effectuate  tbe  general 
intent  of  tbe  testatw,  as  expressed  in  tbe  wbde 
instrument.  It  may  transpoee  words  and 
phrases,  and  read  its  provisions  in  an  order  dif- 
ferent from  that  in  which  they  appear  in  the 
instrument,  Insert  or  leave  out  provisions,  if 
necessary,  but  only  in  aid  of  the  testator's  in- 
tent and'purpose;  never  todeviseaoewBcbeme 
or  to  makt!  a  new  will.  The  fact  that  tbe  ex- 
ecutors of  tbe  will  applied  to  tlie  Legislature, 
and  procured  the  incorporation  of  tbe  TIMen 
Trust  in  a  form  and  manner  satisfactory  to 
themselves,  and  have  deemed  it  expedient  to 
convey  to  it  tbe  whole  residuary  estate,  and 
have  executed  a  conveyance  thereof,  is  not  a 
matter  for  consideration  in  this  connection. 
This  point  was  considered  in  Holland  v.  Aleodc 
and  inMead  t.  WiU%atii»,«upra,iiad  it  wasbetd 
that  the  validity  of  the  power  depended  upon 
Its  nature,  and  not  on  its  execution.  In  tbe 
latter  case  tbe  testator  bequeathed  tbe  residue 
of  his  estate  "to  such  charitable  iostitucicMis 
and  in  such  proportion  aj>  my  executors,  byand 
with  the  advice  of  my  friend  Rev.  John  nail, 
D.  D.,  ahall  choose  and  designate."  And  prfax- 
to  the  oommencement  of  the  action  the  execu- 
tors, with  the  advice  of  Dr.  Hall,  made  a  writ- 
ten choice  and  designation  of  certain  incorpo- 
rated institutions  exisMng  under  tbe  laws  of 
this  State,  among  whom  they  directed  the 
residuary  estate  to  be  divided.  Tbe  fact  of 
selection  was  not  deemed  material,  and  the  viU 
was  declared  invalid. 

Tbe  rights  of  heirs  and  next  of  kin  exist  un- 
der tbe  Statutes  of  Descent  and  DistribulioD. 
and  vest  immediately  upon  tbe  death  of  the 
testator.  If  the  trust  or  power  attempted  to  be 
created  by  tbe  nlll,  or  toe  disposition  therein 
made,  is  valid,  their  rights  are  subject  to  it; 
but,  if  invalid,  they  immediately  become  en- 
titled to  tbe  property.  Hence  tlie  existence  of 
a  valid  trust  is  essential  to  one  claiming  as  trus- 
tee to  withhold  tiie  property  from  the  beiror 
next  of  kin.  WhM  a  trustee  or  donee  of  a 
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power  may  do  becomes,  therefore,  imnisterial. 
What  be  does  must  be  done  under  a  valid 
power,  or  the  act  Is  ualawfol.  If  the  power 
exercised  is  unauthorized,  the  act  is  of  no  force 
or  validitv.  Id  sucb  case,  there  is  no  trust  or 
power.  There  is  nothing  hut  an  uhautborized 
act.  ineffectual  for  any  purpose.  It  is  not 
deeued  material  to  the  decision  of  the  ques- 
tion now  under  consideration  whether  the  pro- 
visions of  the  will  relatioK  to  the  residuary 
estate  are  regarded  as  constituting  a  trust  or  a 

Kwer  in  trust,  except  so  far  as  tbat  fact  may 
indicative  of  tbe  testator's  lotention.  If 
there  was  %  trust,  then  tbe  ^ncntoiB  teefc  title 
to  tbe  residuary  estate;  Imt  If  there  is  created  a 
valid  power  in  trust,  it  will  be  eiecuted  with 
•ubatantially  tbe  same  effect  as  If  the  will 
created  a  trust-estate.  But  section  68  of  tbe 
Statute  of  Uses  and  Trusts,  which  declares 
that  when  an  express  trust  U  created  for  any 
purpose  not  ennmenited  In  tbe  foregoing  sec- 
Uons  DO  estate  diall  vest  in  the  trustees,  but  tbe 
trust,  if  directing  the  performance  of  an  act 
which  may  he  lawfully  performed  under  a 
power,  should  be  valid  as  a  power  in  trust,  is 
not,  of  course,  susceptible  of  the  construction 
tbat  a  trust,  invalid  because  in  conflict  with 
some  cardinal  rule  of  law,  could  be  upheld  as 
41  power.  Every  trust  necessarily  includes  a 
power.  There  is  always  somethiag  to  be  done 
to  the  trust  property,  and  the  trustee  is  em- 
powered to  do  it,  and,  if  tbe  trust  is  invalid  be- 
cause the  power  to  dispose  of  tbe  property  Is 
Dot  one  tbat  tbe  law  recognizes.  It  cannot  be 
upheld  as  a  power  Intrust.  Tbe  rules  appHca- 
ble  to  tbe  execution  of  trusts  in  this  respect  are 
equally  applicable  to  the  ezecutioD  of  powers, 
and,  as  It  IS  of  DO  particular  importance  in  this 
case  in  wliom  the  title  to  tbe  residuary  estate  is 
vested,  it  is  not  material  to  the  decision  whether 
the  provisions  of  the  will  are  examined  as  a 
trust  or  as  a  power  in  trust.  The  purpose  of 
tbe  trust  is  lawful,  and  personal  property 
which  consUtotes  tlie  greater  part  of  uie  testa- 
tor's estate  was  a  proper  subiect  of  tbe  trust 
tbat  the  testator  intended,  and.  If  ti  is  invalid, 
it  is  because  the  power  conferred  on  the  irus- 
tees  for  the  disposal  of  the  estate  is  so  uncer- 
tain and  Indefinite  tbat  its  execution  cannot  be 
coDtroIled  or  enforced  by  the  courts.  In 
Priekard  T.  Thomptan  the  legal  title  to  tbe 
fund  was  vested  in  tlie  executors  in  trust.  In 
Bold  V.  Witliama  the  executors  were  given  a 
power  in  trust.  But  the  couri  said  there  war 
in  that  respect  no  legal  distinction,  and  tbe 
power  in  tbe  latter,  as  tbe  trust  in  the  former, 
case  was  declared  Invalid. 

But  the  nature  of  tbe  estate  which  the  testa- 
tor intended  to  convey  to  his  trustees,  and  tbe 
nature  of  the  power  intended  to  t>e  delegated  to 
tliem,  is  of  importance  la  ascertaining  bis  in- 
teat,  and  determining  what  was  the  scheme 
tbat  be  bad  for  the  disposal  of  his  property. 
By  our  Revised  Statutes  (vol.  1,  p.  783),  pow- 
ers as  they  existed  by  the  commou  law  were 
abolished,  and  thereafter  their  creation,  con- 
struction, and  execution  were  to  lie  governed 
by  statute.  Tbey  are  classified  as  general  and 
special,  beneficial  and  In  trust.  A  t>eneficial 
power  is  one  that  has  for  its  object  tbe  erantee 
of  the  power,  and  Is  executed  solely  lor  bis 
benefit.  Section  79.  Trust  powers,  on  tbe 
other  band,  have  for  their  object  personsother 
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than  the  grantee,  and  are  executed  solely  for 
tbe  benefit  of  such  other  persons.  Sections 
94,  95.  Trust  powers  are  Imperative,  and 
tbeir  performance  may  be  compelled  In  equity, 
unless  tbeir  execution  or  non-execution  is  made 
expressly  to  depend  on  tbe  wilt  of  the  grantee. 
Section  96.  And  a  trust  power  does  not  cease 
to  be  imperative  where  the  grantee  of  the  pow- 
er has  the  right  of  selection  among  a  class  of 
objects.  Section  97.  And  sections  100  and 
101  make  provision  for  the  execution  by  a  court 
of  equity  of  trust  powers  where  tbe  trustee 
dies,  or  where  the  testator  has  created  a  valid 
power,  but  has  omitted  to  designate  a  person  to 
execute  U.  A  trust  power,  to  be  valid,  there- 
fore, must  designate  some  person  or  class  of 
persons  other  than  tbe  grantee  of  the  power  as 
its  objects,  and  it  must  be  exercisea  for  tbe 
sole  benefit  of  such  designated  beneficiary,  and 
its  execution  may  be  compelled  in  equina.  A 
non-enforceable  imperative  power  is  an  impos- 
sibility under  our  law,  unless,  by  tbe  iostm- 
ment  creating  it,  it  is  expressly  made  to  de- 
pend for  its  execution  on  tbe  will  of  the  gran- 
tee. In  every  case  where  the  trust  is  valid  as 
a  power,  the  lands  to  which  tbe  trust  relates 
remain  In  or  descend  to  the  persons  otherwise 
entitled,  subject  to  the  execution  of  the  trust 
as  a  power.   1  Rev.  Stat.  p.  729,  §  59. 

Before  applylof?  these  rules  to  the  case  be- 
fore us,  our  duty  is  to  ascertain  the  lestator'a 
intent  from  an  Inspection  of  the  will,  and  for 
this  purpose  we  must  read  the  whole  instru- 
ment, including  the  provisions  admitted  to  be 
void.  Those  provisions,  though  Ineffectual  to 
dispose  of  tbe  property,  cannot  be  obliterated 
when  examining  it  for  tbe  purpose  of  ascer- 
taining tbe  testator's  intentron.  Van  jCOeeek 
V.  Btformed  Dutch  Church.  20  Wend.  467; 
Kiah  v.  Qrenier,  58  N.  T.  m 

Tbe  prominent  fact  in  the  testator's  will  is 
tbat  he  intended  to  ^ve  his  property  to  charity. 
He  intended  tbat  none  of  bis  heirs  or  next  of 
kin  should  take  any  of  it  except  such  as  he 
gave  to  them  through  the  several  special  tnisis 
tliat  be  created  for  tbeir  benefit.  He  empha- 
sized this  purpose  in  tbe  last  article  of  his  will, 
by  providing  that  any  of  them  wbo  should  in- 
stitute or  share  In  any  proceeding  to  oppose  tbe 
probate  of  the  will,  or  to  impeach,  impair,  or 
to  set  aside  or  invalidate  aoy  of  its  provisions, 
should  be  excluded  from  any  participation  tu 
tbe  estate,  and  tbe  portion  to  wlHch  be  or  she 
might  otherwise  be  entitled  under  Its  provis- 
ions should  be  devoted  to  such  charitable  pur- 
poses as  bis  executors  should  designate.  To 
the  accomplish  ment  of  this  purpose  he  intend- 
ed to  create  a  trust,  and  doubtless  believed  that 
he  created  a  valid  one.  He  created  numerous 
trusts  for  tbe  benefit  of  bis  relatives,  and  for 
the  creation  of  other  libraries  and  reading- 
rooms.  These  he  denominated  "special 
trusts."  Id  the  tbirty-nintb  article  he  devised 
and  bequeathed  to  his  executors,  and  "to  their 
successors  in  the  trust  hereby  created,  and  to 
tbe  survivor  and  survivors  of  them,"  oil  the 
rest  and  residue  of  his  property,  "to  bave  and 
to  bold  the  same  unto  my  said  executors  and 
trustees,  and  to  their  successors  in  the  trust 
hereby  created,  .  .  .  topossess,  hold,  snd 
manage  tbe  same,"  durlnf^  tbe  lives  of  bis 
niece  Ruby  S.  Tllden  and  his  grandniece  Susie 
Wblttiesey,  and  "to  apply  tbe  same,  and  tbe 
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proceeds  thereof,  to  the  objects  and  purposes 
meDtkmed  In  this  my  will."  He  gave  to  bis 
executors  tbe  power  to  collect  tbe  income  of 
the  whole  estnte,  that  which  was  set  apart  in 
tbe  special  trusts  and  that  constltating  toe  trust 
of  the  residuary  estate.  Thetnutof  tbe  resid 
uary  estate  be  denominated  tbe  "genenl  trust." 
ansTln  tbe  twenty-sixth  aitide  he  gives  dliec- 
tfoo  as  to  tbe  disposition  of  tbe  sarpTus  Income, 
"during  tbe  continuance  of  the  trust  of  my 
gcnerareslate." 

It  is  cleur,  therefore,  that  tbe  testator  in- 
tended to  create  a  trust  of  his  residuary  estate, 
and  .In  plain,  unequivocal  language  he  ludi 
Gated  his  purpose  (o  be  that  tbe  trustees  should 
be  vested  with  tbe  title  to  the  property  until 
they  diould  devest  themselves  of  it  in  carrying 
out  the  purposes  mentioned  in  tbe  will,  ana 
which  are  to  be  found  in  the  tbirty-flfih  article. 
Turning  to  this  article,  tbe  important  feature 
ie  that  the  power  there  given  to  the  trustees, 
and  the  only  power  that  could  absolutely  ef- 
fectuate the  testator's  intent  to  devote  bis 
wopctly  to  charity,  was  an  Imperative  one. 
There  is  no  discretion  to  be  exercised  upon  the 
question  whether  tbe  property  shall  go  to  char* 
liable  purposes.  There  is  no  act  involving 
that  di&position  of  the  properly,  tbe  execution 
of  which  is  made  to  depend  on  tbe  will  of  tbe 
trustees.  Discretion  there  is  as  to  the  objccis 
of  tbe  charity,  but  n<Hie  as  to  tbe  generafdis- 
posUion  of  the  estate.  If  tbe  Tilden  Trust  is 
incorporated  in  a  form  and  mnnncrsutisfactory 
to  the  trustees,  they  are  authorized  to  convey 
to  tbat  institution  ilie  whole  residue,  or  so 
much  thereof  as  ihey  shall  deem  expedient; 
»Dd  if,  for  "any  cause  or  reason,"  Ihey  deem 
it  inexpedient  to  endow  tbat  institution  with 
tbe  whole  or  any  part  of  the  residue,  then  to 
apply  tbe  same,  or  such  part  as  they  do  not  ap- 
ply to  the  use  of  tbe  Tilden  Trust,  to  such 
rbarirahie  purposes  as  they  shall  deem  most 
widfly  l)eoeticial  to  mankind.  The  object  and 
purpose  in  this  scbeme  of  the  testator  is  tbere- 
fore  a  devotion  of  his  estate  to  charity. 

But  it  is  said  that  tbe  Tilden  Trust  repre- 
WDts  an  intention  different  from  and  altemn- 
tive  to  the  gift  to  the  charitable,  educational, 
and  scientinc  purposes  mentioned  in  tbe  last 
clause  of  tbe  article;  that  tbe  authority  to  en- 
dow it  that  is  vested  in  tbe  trustees  is  a' prima- 
ry power,  and  the  power  to  devote  tbe  estate  to 
tbe  other  undefined  purposes  is  ulterior;  that 
while  tbe  latter  is  imperative  in  its  character, 
tbe  former  is  discretionary  wholly,  and  de- 
pends for  its  execution  upou  tbe  will  of  tbe 
trustees;  and  tbut  each  power  stands  alone, 
separate  and  distinct  from  tbe  olbcr,  and  tbe 
power  to  endow  the  Tilden  Trust  is  likened  to 
a  power  of  appointment.  Powers  of  appoint- 
ment are  so  common  in  testamentary  dispoai- 
tions  of  property  tbat  no  citation  of  authority 
is  necessary  to  show  their  validity.  Their  ex- 
ecution may  depend  solely  upon  the  will  of  tbe 
donee  of  tbe  power,  and  they  are  recognized  as 
valid  by  tbe  ninety-sixth  section  of  the  statute 
already  quoted.  "I  give  to  A.  such  portion  ot 
my  residuary  estate  as  fi.  shall,  wiibtn  the  life 
time  of  the  survivor  of  C.  and  D.,  designate 
and  appoint,"  whiob  is  tbe  case  st^^estea  on 
the  brief,  Is  undoubtedly  a  good  teMamentarr 
bequest,  and  is  t  good  Illustntiou  of  a  naked 
iHxver  of  appolntonent,  tbe  execution  of  which 
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depends  on  the  will  et  B.,  ud  b  not  entrom* 
able  at  tbe  suit  of  A.  In  sudi  a  case  flu  tide- 
to  the  property  descends  to  the  bdrs  ornextof 
kin,  or  passes  under  the  will  to  the  olteritr 
donee,  subject  to  the  execution  of  the  power. 
But  there,  is  no  similarity  between  tbe  sug- 
gested beqnest  and  the  wlH  before  as.  Follow 
that  bequest  by  a  gift  over  to  charitable  uses,, 
or  let  it  stand  alone  in  the  wiU,  and  you  have 
in  one  case  alternative  gifts,  and  in  tbe  other 
alternative  purposes.  There  Is  a  preference 
expressed  or  implied  by  tbe  testator  as  to  the 
purpose  to  wbicb  hts  estate  shall  go.  and  tbe 
oltjecls  that  shall  be  beneflted.  In  the  one 
case,  the  choice  lies  between  the  Indlvidu^ 
legatee  and  the  heirs;  in  tbe  other,  between  the 
legatee  and  a  disposition  to  charity. 

Bat  In  tbe  will  before  us  there  u  no  altema 
live  purpose.  There  is  a  single  scheme,  a  gift 
to  charitable  uses,  ana  the  su^estion  of  the 
Tilden  Trust  indicates  no  intent  In  the  testa- 
tor's mind  contrary  to  tbe  intention  to  devote 
tbe  estate  to  charity;  and  Jn  this  respect  tbe 
will  before  us  Is  distlngnGdied  from  the  case 
suegcsied  by  tbe  learned  cotusel  for  tbe  ap- 

Sellants,  of  a  power  to  convey  the  estate  to  a 
esignated  Individual  at  a  stated  age,  sod,  la 
the  event  of  the  donee  of  the  power  deeming  it 
inexpedient  so  to  do,  then  a  gift  over  to  unde- 
fined charitable  uee&  There  ilie  primary  pur- 
pose of  ibe  tt«tator  Is  a  s^ft  to  tbe  designated 
legatee,  and  not  to  chan^;  and  the  tnient  lo 
give  tbe  estate  to  charitable  uses  is  secondary, 
and  limited  upon  the  determination  of  thetrus- 
lee  not  to  make  tbe  primary  gift.  Such  a  wilt 
plainly  indicates  alternative  purposes,  and  cap- 
tains alternative  powers.  The  two  ^fts  are  in 
no  respect  connecled,  snd,  if  the  gift  over  i» 
void,  tbe  first  may  stand,  and,  if  executed, 
represents  tbe  will  of  the  testator.  But  in  the 
thirty-fifth  article  of  the  will  under  conaldera- 
lion  there  is  no  antithesis,  so  far  as  the  purpose 
to  which  the  property  is  to  be  devoted  la  con- 
cerned. It  expresses  a  single  Intent  only,  viz., 
to  devote  tbe  estate  to  charitable  uses;  and 
while,  of  course,  in  such  a  scheme,  the  testator 
m^bt  prefer  and  designate  one  corporation 
over  another  w  tbe  object  of  his  bounty,  I 
shall  attempt  to  show  tbat  in  this  case  be  bas- 
net done  tbat,  and  has  not  conferred  any  pre 
fereciial  right  to  tbe  estate,  or  any  xwrt  of  it. 
upon  the  Tilden  Trust. 

What  is  the  Tilden  Trust,  and  bow  does  it 
stand  Id  tbe  testator's  acbeme?  It  may  fairly 
be  assumed  tbat  tbe  testator,  having  deter- 
mined to  devote  bis  estate  to  charity,  under- 
stood tbat  bis  object  could  be  accomplished 
only  through  tbe  instrumenlulity  of  a  corporate 
bodv.  He  requested  his  trustees  to  cause  the 
Tilocn  Trust  to  he  incoiporated.  It  was  to- 
have  tbe  power  to  establish  and  maintain  a  free 
library  and  reading-room  !n  the  City  of  New 
York,  and  "to  promote  such  scientific  and  ed- 
ucational ob]ens"as  the  executors  and  trustees 
should  designate.  The  latter  power  is  precise- 
ly what  tbe  trustees  are  authorized  to  dobr 
the  so-called  ulterior  provision,  viz.,  to  apply 
the  estate  to  such  "eaucational  and  acieotiflc 

eurposes"  as  they  should  judge  would  be  most 
enefidal  to  mankiDd.  Here,  therefore,  we 
have  an  auUiority  to  do  tbe  same  thing  in  each 
{ffovMon  of  the  will;  and.  as  the  latter  could 
only  be  worked  out  tbroogfa  tbe  medium  of  a 
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cnrporation,  tbe  so-raited  two  powers  are  the 
nme.  80  aa  to  tbe  free  librar;  and  reading- 
room.  That  is  plainly  wltbio  tbe  adeDtific 
andeducatioDal  purpoaea  of  tbe  secoud  proris- 
toD  (rf  tite  will,  and  Rould  be  maiomiDed  only 
tbrauiih  a  roTpMste  body.  Tbe  auggested 
capacities  of  tbe  Tllden  Trast  are  tbenfore 
predaely  1  be  same  as  tbe  so-called  ulterior  pur- 
poses, and  ea'  b  are  expressive  of  tbe  testator's 
acbeme.  so  far  aa  be  bad  formulated  it  la  bis 
owQ  mind.  Tbe  Tildeo  Tnut,  (Iterefare. 
[rfaioly  does  not  reiveaeDt  any  altemaliva  or 
primary  purpose  In  tbe  disposition  of  tbo  est- 
tate,  but  is  nmply  tbe  suggested  Instmmentto 
extfcu'elbeteataior'ascb'eme  for  tbe  dlsposi- 
lioD  of  tbe  property.  Now,  wbat  did  the  tes- 
tator intend  the  trasteea  sbould  oonslder  wben 
Ibey  came  to  tbe  determination  of  tbe  expedi- 
ency or  inexpediency  of  endowing  that  Instltu- 
tiont  Tbe  argument  is  tkat  tbey  could  not 
ooorider  tbe  ulterior  purposes  at  all  until 
tb^  bad  disposed  of  tbe  question  wbeUin* 
It  was  expedient  to  Convey  to  tbe  Tilden  Trust 
all  or  a  part  of  tbe  residuary  estate;  But 
that  is  sayiufc  tbat  tbey  sbould  determine  that 
question  wltbotit  reference  to  tbe  substance 
of  tbe  gift,  and  tbe  object  and  purposes 
wbich  tbe  testator  had  in  view ;  for,  as 
1  bare  aTn-ady  shown,  tbe  capacities  and  powers 
of  the  Tllden  Trust— in  olber  words,  its  pur- 
pose<i  and  objects,  or  ratber  tbe  purposes  and 
objects  which  the  testator  intended  to  effectu- 
ate through  its  instruKentality— are  precisely 
the  same  as  tlie  so-called  ulterior  purpcnes:  and, 
oa  tbe  latter  moat  be  carried  out  tbrouefa  tbe 
instrumeutaltty  of  a  corporation,  tbe  only  dis- 
tinction between  the  two  is  in  the  name  of  tbe 
corporation  thai  is  to  administer  the  fund. 
Tbequpstion  of  expediency,  therefore,  resolves 
itself  Into  a  question  whether  the  trustees  should 
select  tbe  Tilden  Trust  or  some  other  corpora- 
tion through  which  to  carry  out  the  purposes  of 
the  will.  Now,  how  could  tbe  trustees,  charged 
with  the  imperative  duty  of  devoting  the  estate 
to  charitable  and  educational  purpoaes,  oovsider 
the  question  whether  tbey  should  endow  the 
Tilden  Trust  without  taking  a  coinplete  view 
of  the  whole  field  of  cbarityf  Tbey  were 
bound  to  do  so  if  they  fairly  attempted  tooarry 
out  tbe  testator's  plan. 

Take  the  quertion  of  tbe  free  Ubrary  and 
leading-room.  There  is  no  duty  or  obHgalion 
imposed  upon  them  In  that  respect.  They  ate 
not  bound  tocrealeor  endow  one.  They  are  free 
to  select  any  other  educational  object.  80  with 
locality.  Can  it  be  seriously  claimed  tbat  there 
is  any  duty  resting  on  them  to  eaiabliab  a 
library  in  the  City  of  New  York?  Is  not  the 
capital  of  tbe  State,  or  of  the  United  Stetes. 
open  to  their  choice  of  location,  if  they  think  a 
library  located  there  would  he  more  widely 
heneBcial  to  mankind?  Clearly,  it  appears  to 
me  that  it  was  within  the  scope  of  the  discre- 
tion committed  to  the  trustees  to  determine 
whether  a  free  library  or  reading-room  should 
be  eataUtshed  at  all,  and  whether  tbat  or  any 
other  charitable  or  educational  institution  that 
tbey  might  select  sbould  be  located  in  the  City 
of  Kew  York,  and  that  their  determination  of 
such  question  would  be  among  the  causes  or 
reasons  which  might  lead  them  to  decide  tbat 
it  was  inexpedient  to  endow  the  Tilden  Tmsi, 
and  that  the  testator  Intended  that  wben  tbe 
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trustees  should  consider  tbe  1  ilden  Trust  they 
should  consider  tbeir  power  with  reference  to 
tbe  disposal  of  the  estate,  and  tbe  fact  that  if 
tb^  did  not  endow  tbat  ioatiiution  they  coukt 
stUl  flxecnle  hia  wiahea  by  applytDC  it  to  aud: 
diaritaUe,  edncfttkmal  and  scicDtinc  purposes 
as  tbey  sbould  aelect.  In  other  words,  that  if 
tb^  did  Dot  give  it  to  the  institutioD  that  h« 
suggested,  and  which  would  bear  bis  name, 
tbey  oonld  give  it  to  others,  and  still  execute 
tUs  will,  and  carry  out  bia  general  purpose  Cor 
tbe  disposal  of  bis  estate;  and  this  power  meant 
comparison  of  all  cbaiilaUe  and  educational 
objects,  and  selection  from  among  them.  In 
aubatance,  be  said  to  hda  executors:  "I  have 
determined  to  devote  my  estate  to  chHritable, 
educational  and  scittutiuc  purpose*.  I  have 
formed  no  detailed  plan  how  tbat  purpose  caa 
be  executed,  but  under  tbe  laW'Of  New  York 
it  must  be  done  through  ai^  by  means  of  a 
corporaticm.  I  request  you  to  cause  to  be 
Incorporated  an  institution  to  be  called  the 
'Tildeu  Trusl.'  with  capacity  to  mainiain  a 
free  library  and  reading-room  in  the  City  of 
New  York,  and  such  other  educational  and 
scientific  objects  as  you  shall  designate;  and, 
if  you  deem  it  expedient,— tbat  is,  it  you  think 
it  advisable,  and  tbe  fit  and  proper  thiog  to 
do,— convey  to  that  iastituUon  all  or  «uch  part 
of  my  residuary  estate  aa  you  cbooae:  and  if 
you  do  Dot  think  tbat  course  advisable,  then 
apply  .it  to  such  chBiitable,  educational  and 
scientific  purposes  as  in  your  judgment  will 
most  substantially  benefit  mankind."  Thus 
waa  left  to  the  trustees  the  power  to  dispose  of 
the  estate  within  Uie  limits  defined,  and  to 
select  the  objects  tbat  should  be  benefited;  and 
it  is  impossible  to  read  the  thirty-fifth  article 
and  find  therein  any  preference  in  the  way  of 
a  separate  gift  or  power  to  the  Tiiden  Trust, 
or  to  f>eparate  that  institution  from  tbe  testa- 
tor's plan  to  devote  bis  estate  to  charity.  The 
trustees  are  free  to  select  tbe  Tilden  Trust,  and 
cause  it  to  be  incorporated,  or  to  clioose  any 
existing  eorporaticm  as  the  iastrument  to  carry 
out  the  testator's  scheme.  Again,  no  event  m 
named  upon  tlie  happening  of  which  any  CHtulu 
is  limited  to  the  Tilden  IVust.  The  only  coo- 
dition  suggested  is  the  determination  by  the 
trasteea  Of  tbe  question  whether  tbciy  deem  it 
expedient  to  endow  that  inatilutioD.  But  if 
the  views  already  expressed  are  correct,  if  tbe 
Tilden  Trust  is  but  one  of  many  instruments 
through  which  the  testator's  charitable  pur- 
poses may  be  executed,  or  ia  but  a  soggestt'd 
beneficiary  under  the  power,  then  tbe  determi- 
nation of  the  question  of  expediency  involves 
tbe  doing  of  the  very  thing  which  the  law  con- 
demns, vi?..,  a  selection  from  an  undefined  anil 
unlimited  class  of  objects,  and  the  power  would 
oe  void. 

It  thus  becomes  apparent  how  important  is 
the  so-called  ulterior  provision  in  tbe  plan 
which  the  testator  bad  for  the  disposal  of  his 
estate:  and  effect  cannot  be  given  to  tbat  plan 
if  that  provision  is  stricken  from  tbe  will,  as  it 
expressly  defines  tbe  scope  of  tbe  discretion 
committed  to  tbe  trustees.  Strike  out  tbat^ro- 
vision,  and,  instead  of  a  discretion  in  tbe  trus- 
tees, limited  to  the  selection  of  tbe  objects  tbat 
should  be  benefited  by  the  will,  tbeir  power 
would  be  confined  to  tbe  endowment  of  the 
Tilden  Trust;  and  If  they  choose  not  to  act.  or 
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faded  to  act,  the  estote  would  go  to  the  heirs 
ai  law.  Indeed,  the  legal  effect  of  the  will 
would  be,  in  that  cose,  to  vest  the  title  of  (be 
estate  in  the  h^rs,  subject  to  the  executloD  of 
the  power  to  endow  the  TildeQ  Trust.  Bat  if 
the  proTistoD  of  the  wUI  makes  one  thfog  par- 
ticularly clear,  it  is  that  the  tesiaior  intended 
his  estate  to  be  devoted  to  charitable  purposes, 
and  should  in  no  event  go  to  bis  heirs,  and  be 
did  not  intend  that  bis  trustees  should  have  the 
power  to  choose  between  bis  heirs  and  tbe 
Tilden Trust.  Wecannot,  therefore,  obliterate 
Vbe  so-called  ulterior  provision,  and  give  effect 
to  tbe  scheme  of  tbe  will.  Tbe  discretjon 
plainly  coaCerred  on  the  trustees  in  tbe  delega- 
tion of  the  power  to  determine  tbe  expediency 
<ff  inexpediency  of  endowing  the  Tilden  Trust 
would  be  thereby  destroyed,  and  the  trustees 
would  be  compelled  to  convey  tbe  estate  to 
that  iuatitntton.  or,  1^  permiitfog  tbe  heirs  to 
retain  It,  thwart  the  expressed  wish  of  tbe 
testator. 

Again,  tbe  appellants  argue  that  the  power 
to  endow  the  Tilden  Trust  is  one  depending 
for  its  execution  on  the  wilt  of  tbe  tnwtees,  and 
is  Dot  ImperaUve,  uid  henoe  not  subject  to  tbe 
test  whether  tt  can  be  enforced  in  «  court  of 
equi^.  This  argument  is  perhaps  fairly  an- 
swered when  tbe  conclusion  is  reached  that  tbe 
ulterior  purpose  cannot  be  stricken  from  tbe 
will,  and  that  tbe  tbirty-flfib  article  represents 
but  ooe  scheme  and  one  purpose  for  tbe  dis- 
posal of  the  estate.  But  it  will  be  apparent,  in 
tbe  view  taken,  that  the  testator  did  not  intend 
that  any  power  conferred  upon  bis  trustees 
should  depend  for  its  execution  upon  their 
wilL  Of  course,  in  eVery  power  where  the 
tnistees  hare  the  right  to  select  any  and  exclude 
others,  there  is  necessarily  involved  discretion, 
and  the  final  choice  does.  In  one  sense,  rest 
upon  the  wUl  of  tbe  trustee,  but  not  as  that 
term  is  used  In  tbe  statute.  Tbe  power  con- 
ferred la  tbe  BUthoriW  to  convey  the  estate. 
That  is  imperative.  The  discretion  committed 
to  the  trustees  was]  to  select  the  particular 
object.  Tbe  choice  depends  on  tbe  trustees' 
will,  but  tbe  act  of  cboodng  is  imperative, 
else  tbe  power  could  not  be  executed.  It  is 
tbe  result  alone,  therefoie,  tibat  depends  oo  the 
will  of  tbe  trustees,  and|not  the  performance 
of  the  act  of  selection.  A  power  is  deflned  (o 
be  "an  authority  lo  do  some  act  .  .  .  which 
the  one  granting  or  reserving  such  power 
might  himself  lawfully  perform."  1  Rev.  Blat. 
p.  783.  ^  74.  Section  tS»  provides  Ibat  if  tbe 
nnautborixed  trust  then  moilioned  direcUi  tbe 
performance  of  any  act  which  may  be  Jaw- 
fully  performed  under  a  power,  it  shall  be 
valid  as  a  power  in  tmst  Now,  the  acts 
authorized  by  tbe  testator  were  those  of  selec- 
tion and  conveyance.  Tbe  result  of  selection 
depended  on  the  will  of  tbe  trustees,— whether 
they  should  cbooee  one  corpocatlon  or  another, 
—but  tbe  performance  (tf  the  act  of  aelectlon 
was  juat  as  obligstoir  as  tin  duty  to  cmvey. 
Tbe  testator  intended  botbsliould  be  performed, 
and  tbe  trustees  could  no  more  refuse  or  neg- 
lect one  than  tbe  other.  It  follows  from  tbe 
Tiews  here  expressed  that  tiie  authority  to 
endow  the  TildeD  Trust,  if  that  shoula  be 
deemed  expedient  1^  the  trustees,  was  not  a 
■epuate  power,  distinct  from  the  purpoia  to 
devote  the  estate  to  charitable  uses,  but  was 
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incidental  to  tbe  testator's  scheme,  sod  involved 
therein.  While  we  may  admit  that  the  testa- 
tor expressed  a  preference  for  a  corpoiatiott 
that  should  bear  bis  name,  be  conferred  no 
right  upon  that  institution.  Tbe  purpose  to 
which  the  estate  should  be  applied  he  deter- 
mined and  deslirnated.  but  tbe  persons  who 
should  be  benefited  by  the  will  and  the  particu- 
lar institution  that  should  administo'  the  fund 
were  left  to  the  selection  of  tlw  trustee*.  Tlie 
expression  of  a  preference  confenvd  no  right, 
so  lone  as  tbe  final  choice  was  left  to  tbe  trus- 
tees. It  was  simply  a  suggestion  which  tbey 
might  or  might  not  adopt,  and  Imposed  no 
duty  upon  them,  and  in  oo  way  limited  or 
fettered  their  action.  Lawrence  t.  Oaoke,  104 
N.  Y.  682, 7  Cent.  Rep.  101;  8  Pom.  £q.  Jur. 
1016.  note. 

We  are  of  the  oirinlon,  therefore,  that  tbe 
tbirty-flftfa  article  of  the  wiU  does  not  confer 
separate  powers  upon  tbe  trustees,  and  that  tbe 
so-called  ulterior  provision  cannot  be  elimi- 
nated from  the  will  without  destroying  the 
scheme  that  tbe  testator  designed  for  the  dis- 
poeal  of  his  estate;  that,  the  whole  article  rep- 
reseots  one  entire  and  Inseparable  charitable 
solieme.  and  cannot  be  subdirlded,  and  tlw 
power  conferred  on  the  trustees  Is  ooe  at 
selection.  This  power  was.  under  tbe  statute, 
special  aiKl  In  trust.  Under  the  sections  here- 
tofore quoted,  such  a  power  is  imperative,  and 
imposes  a  duty  on  the  grantee,  tbe  perform- 
ance of  which  nu^  be  compelled  in  equity  ttjr 
the  benefit  of  the  parties  Interested,  unless  ita 
execution  or  DOD-ezecntton  Is  made  expressly 
to  depend  oo  tbe  will  of  tbe  grantee;  and  ft 
does  not  cease  to  t>e  tmpereuve  wbere  tbe 
grantee  has  the  right  to  select  any  and  exclude 
others  of  tbe  persons  designated  as  tbe  objects 
of  the  power.  The  power  conferred  by  tlw 
will,  not  being  made  to  depend  for  its  execu- 
tion on  the  will  of  the  trustee,  was  therefore 
imperative:  but  it  is  not  valid  unless  it  can  be 
enforced  by  the  courts  at  the  suit  of  some  ben- 
eficiary. As  tbe  selection  of  tbe  objects  of  tha 
trust  was  delegated  absolutely  to  tbe  trusteea. 
there  is  no  person  or  corporation  who  could 
demand  any  part  of  the  estate,  or  maintain  an 
acdoa  to  compel  tbe  trusteea  to  oxocute  tbe 

Kwer  In  tbeir  favor.  This  ps  the  fatal  de- 
:t  in  tbe  will.  The  will  of  tbe  trustees  la 
made  controlling,  and  not  the  wUl  of  the  testa- 
tor. Such  an  autbority  is  in  contravention  of 
tbe  Statute  of  Wills.  That  Statute  autborixea 
a  person  to  "devise"  bis  real  estate,  and  "to 
give  and  bequeath"  his  penoaal  property,  but 
it  does  not  permit  faim  to  delegate  to  another 
tbe  power  to  make  such  disposidon  for  faim. 
As  was  said  by  tbe  learned  presiding  Justice  of 
tbe  general  term, "  the  radical  vice  of  tbe  entire 
pronsion  seems  to  have  arisen  from  tbe  testator's 
unwillinguess  to  confer  any  enforceable  rights 
upon  any  qualified  person  tH*  body."  [TUdtnT. 
Qreme,  54  Hun,  381]  Under  tbe  Statute  of 
Powers,  there  may  be  a  power  of  selection  and 
exclusion  wttb  rMard  to  designated  objects, 
and  tbe  duty  there  imposed  is  made  imperative 
and  enforcMble  by  tbe  court.  But  the  statute 
preBunKwes  that  a  power  of  aelectlon  must  be 
so  defined  In  reepect  to  the  objects  that  there 
are  perscms  who  can  come  into  oourt  and  say 
that  tbonr  emlwaoed  within  the  dan,  and 
demand  the  enforoemeot  of  the  power.  Bead 
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r.  Wmam,  195  N.  T.  569.  Tbe  views  which 
Judge  Van  Braot  expressed  In  that  case  on 
that  point,  at  general  term,  received  direct 
approTBl  io  this  court.  Be  said:  "It  is  con- 
ceded that  the  power  conlaiDed  hi  the  clause  in 
quesiioQ  comes  under  the  head  of  a  special 
power  to  trust,  as  defined  In  the  Revised  Stat- 
utes, hut  ft  Ib  said  such  a  power  is  to  be  distfn- 
guisbed  from  a  trust:  that  the  words  '  In  tmst ' 
are  uaed  for  purposes  of  classification  only. 
We  think,  however,  that,  ...  to  render  a 
power  in  trust  valid,  the  same  certainty  at  to 
beneSciaiy  must  exist  as  in  the  case  of  a 
trust." 

These  views  And  fall  conflnnation  in  the 
proTldon  of  the  Statute  to  the  effect  that.  If  the 
trustee  dies  leaving  the  power  unexecuted,  a 
court  of  equity  wul  decree  its  execution  for 
the  benefit  equally  of  all  persons  designated; 
and,  if  the  testator  fails  to  designate  the  per* 
■on  by  whom  the  power  is  to  be  executed,  its 
execution  devolves  upon  the  court  100, 101); 
thus  inroviding  a  scheme  wbich  the  failure  of 
a  testator's  purpose,  when  its  subject  is  certain 
and  Its  objects  designated.  But  in  this  case 
execution  of  the  power  could  not  be  decreed 
by  the  court  in  either  of  the  cases  specified  In 
the  Statute.  By  an  enforceable  trust  is  meant 
one  in  which  some  person  or  class  of  persons 
have  a  right  to  all  or  a  part  of  a  designated 
fond,  and  can  demand  Its  conveyance  to 
them,  and,  in  case  such  demand  is  refused,  may 
sue  toe  trustee  in  a  court  of  equtty,  and  com- 
pel compliance  with  the  demand.  In  )bis  case 
the  testator  devolved  upon  bis  executors  the 
duty  of  selecting  the  beneficiary,  and  there  is 
DO  person  who  has  the  right  to  enforce  that 
duty,  or  demand  any  part  of  the  estate  in  case 
the  executors  refuse  or  neglect  to  act.  Th$ 
power  attempted  to  be  vested  in  the  trustees 
cannot  be  controlled  or  enforced,  and,  whether 
the  pravisions  of  the  will  relating  to  the  resid- 
uary estate  be  regarded  as  cresdng  s  trust  or 
power  in  tmst,  they  are.  in  either  case.  void. 

Thajv^^fment  mvul  be  affirmed. 

FeUvtt,  Oh.  J.,  and  Haicht  and  P«v 
ker.  JJ.,  concur. 

Br*dleT*  J-,  dissenting: 

This  action  for  the  construction  of  tlie  will 
nf  Samuel  J.  Tilden,  deceased,  was  founded 
on  the  charge  that  it  was  ineffectual  to  dispose 
of  the  nriduaiy  estate,  or  to  provide  for  any 
Jawftil  disparitlon  of  It.  becsuse  the  provfslona 
of  the  thirly-flfth  'article,  by  which  that  was 
sought  to  lie  accomplished,  were  invalid,  in 
that  tbey  were,  as  to  both  the  object  and  sub- 
ject of  the  tnist  be  bad  io  view,  indefinite  and 
uncertain.  If  this  proposition  is  supported, 
the  «>nchi8lon  that  sural  was  the  effect  necesr 
sarily  follows.  It  is  evident  that  the  testator 
when  be  made  his  will  intended  not  to  die  in- 
testate as  to  any  of  his  property;  and  that  his 
purpose  to  make  testamentary  disposition  of 
all  of  It  not  only  appears  by  the  dispositiinial 
provisions  of  his  will,  but  also  by  those  of  the 
forty-third  article,  by  which  he  declared; 
"  Since  I  have  made  a  disposition  of  my  prop- 
ertyaccordlngtomy  heat  judgment;  and^oe, 
as  most  of  the  devisees  nader  it  are  females,  it 
is  imposslWs  to  foresee  under  what  ihflnenoes 
some  one  or  aiore  of'  them-  tnl^t  possibly 
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oome;  and  since  it  Is  deslra'Ue  to  avert  im- 
aeemlv  or  speculative  UU^tioo.— I  hereby  de- 
clare it  to  be  my  will  that  in  case  any  person 
who,  if  i  bad  died  intestate,  would  be  entitled 
to  any  share  of  my  property  or  estate,  sbnl), 
under  any  pretense  whatever,  institute,  take, 
or  share  in  any  proceeding  to  oppose  the  pro- 
bate of  this,  my  last  will  and  testament,  or  to 
impeach  orimi).i{r,ortOBetaside  or  Invalidate, 
any  of  its  provislona,  any  devise  or  legacy  to 
or  for  the  benefit  of  such  person  or  persons  un- 
der this  will  is  hereby  revoked,  and  such  per- 
son shall  be  excluded  from  any  participation 
in,  and  shtUI  not  have  any  share  or  portion  of, 
my  proper^  at  estate,  real  or  penonal;  and 
the  portion  to  wblcb  such  person  might  be  en- 
titled under  Uie  provisions  of  this  instrument 
shall  be  devoted  to  such  charitable  purposes  as 
my  said  executors  and  trustees  shall  desig- 
nate." 

In  proceeding  to  the  coosidemtlon  of  the 
questions  presented,  it  may  be  observed,  as  a 
cardinal  rule  of  construction,  that  the  intent  of 
a  testator  shoold  be  sought  for  in  the  provis- 
ions of  bis  will,  and,  when  so  ascertained,  ef- 
fectuated, if  the  lan^iage  used  permits,  al- 
though the  transposition,  rejection,  or  supply 
of  words  may  be  required  to  clearly  express 
such  intention;  and,  when  susceptible  of  it. 
the  construction  will  be  given  which  renders  it 
operative,  rather  than  Invalid.  Boppoeh  v. 
Tucker,  59  N.  T.  908:  PhiUipt  v.  iSaviee,  99 
N.  Y.  199;  Dv  Bote  Y.  Bay,  8S  N.  T.  163. 
He  had  in  view  the  creation  and  endowment 
of  a  Tilden  Trust,  with  the  capacity  meoiioned. 
He  therefore  requested  the  executors  and  tnis- 
tees  to  obtain,  as  speedily  as  possible,  from  the 
Legiriature,  an  act  of  incorporat[<m  of  an  In- 
stitution to  be  known  as  the  "  TiMea  Trust;" 
and  in  case  that  should  he  accomplished  with- 
in the  time  limited  by  the  two  lives  meoUooed, 
he  authorized  them  to  organize  tbe  institution, 
and  to  convey  to  or  apply  to  its  use  tbe  rest, 
residue,  and  remainderof  his  estate,  or  so  much 
of  it  as  they  should  deem  expedient.  Thus  far 
he  has,  in  practical  effect,  directed  the  appli- 
cation to  be  made  for  l^slative  action,  and 
has  made  no  provision  for  the  dlspoiitton  of 
the  fund,  other  than  to  the  use  of  the  corpora- 
tion in  the  event  of  Its  creation;  and  because 
that  was  a  contingency  not  within  the  control 
of  the  executors  and  trustees,  and  for  other 
reasons  which  might  exist  at  die  time  of  bis 
death  to  reader  tbe  endowment  of  the  Tlldm 
Trust.  If  created,  inexpedient,  the  lestidor.  with 
a  view  to  entire  testacy,  added:  "But  is  case 
such  institution  shall  not  be  so  Incorporated., 
.  .  .  or  if  for  any  cause  or  reason  my  said 
executors  aod  trustees  shall  deem  It  inexpedi- 
ent to  convey  said  rest,  residue,  and  remainder, 
or  any  part  thereof,  or  to  apply  the  same,  or 
any  part  thereof,  to  tbe  said  institution,  I  au- 
tborize"  them  to  apply  It,  "or  such  portion 
thereof  as  they  may  not  deem  it  expedient  to 
apply  to  its  use,  to  such  charitable,  educational, 
and  scientific  purposes  as  In  the  judgment  of 
my  said  executors  and  inistees  wilt  render  the 
said  rest,  residue,  and  remainder  of  my  prop- 
erty most  widely  and  subslantlslly  beneficial 
to  the  interests  of  mankind."  This  provision, 
treated  indeiieadenUv  of  any  other,  requites 
na  consideration.  The  <ypn«  doctrine,  avall- 
aUe  to  give  effect  to  trust*  for  charilaUe  uses 
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without  any  defliud  benefldary  fa  Englaiid, 
liBs  DO  i^ace  io  the  lav  of  tbis  iState.  llie  st- 
tcmpt  thus  made  by  the  testator  to  prorlde, 
Id  the  ercDt  mentioned,  for  a  tnist  depend- 
ent upon  the  aeleetton  by  the  executors  and 
tnutees  of  the  charttaw,  edncatiraBl.  and 
fidentifle  purpose*  to  which  the  fund  should 
be  applied,  was  Ineffectual,  and  vtAd  for  In- 
defiUHMess  and  uncertafuty.  Priehard  y. 
Thompton.  95  N.  Y.  76;  Ilottand  t.  Akoek. 
108  N.  Y.  812.  11  Ceut  Rep.  881;  Beai  t. 
Wmami,  135  N.  Y.  060. 

The  proposltkm  on  the  part  of  the  appellants 
la  thai  by  tbe  Ihlrty-flftb  article  the  testator 
made  two  diatioct  alternative  provisions  for  tbe 
dispodiiion  of  the  residue  of  bU  estate;  that  tbe 
one  relatioe  to  the  incorporation  and  endow- 
ment of  the  Tilden  Trust  was  primary, 
and  Ifae  other,  followinfr  it,  was  ulterior,  and 
iDtended  (if  that  Institution  was  incorpo- 
rated) to  be  made  effectual  in  the  event  only 
that  the  executors  and  trustees  deemed  It  inex- 
pedient to  apply  such  residue,  or  only  a  por- 
(loQ  of  it.  to  the  Tflden  Trust  On  tbe 
contrary,  the  counsel  for  the  respondent  con- 
tend that  there  are  no  such  separate  alternative 
provisions  fn  the  article,  but  that  the  testator 
there  provided  for  tbe  disposltioD  by  the  trus- 
tees of  bis  leriduary  estate  to  charftfes,  etc.,  of 
which  the  Tilden  Tmat  was  one  of  tbe  objects, 
and  that  the  power  given  to  the  executors  and 
trustees  was  that  of  selection  merely.  Id  some 
cases  it  has  seemingly  lieen  helcl  that  when 
words  of  a  will  expressing  a  class  of  benefici- 
aries or  objects  of  a  trust  may  be  taken  dis- 
tribuUvely,  and  some  of  them  are  lawful 
objects  of  tbe  trust  and  others  not,  it  may  be 
dfectual  as  to  the  former;  but  tbe  weight  of 
fiullMilty  is  otherwise,  sod  in  such  case  the 
power  of  mere  selection  in  execution  of  the 
trust,  attempted  to  be  so  given,  is  wholly  void. 
WiUiamt  v.  Kenhate.  5  Clark  &  P.  lU:  Vezey 
T.  Januon,  1  Sim.  &  S.  69;  HUit  r.  SkOhy,  1 
M>1.  &  C.  S86;  Mitford  v.  BeynoUi*,  1  Pbill. 
Ch.  190;  Bt  Jarman^s  Estate,  L.  R.  8  Ch.  DiT. 
m,  85  Moak,  Eng.  Reii.  496. 

If  that  view,  aa  applied  to  the  present  case, 
la  supported,  the  couclusion  must  follow  that 
the  testator  failed  by  his  will  to  make  any  valid 
provision  for  the  disposition  of  his  residuary 
estate.  Tbeo  the  trusts,  and  the  power  wbicb 
the  testator  attempted  to  create  and  vast  in  bis 
rzecutora  and  trustees,  would  oonsdtute  a 
single  scheme  forthe  appropriation  of  tbe  fund 
by  them  to  such  cbarilame,  educational,  and 
sctenlific  purposes  as  they  should  choose  to 
select.  But  a  different  question  is  preeeuted 
if  tlie  provision  relating  to  the  creation  and  en- 
dowment of  tbe  Tilden  Trust  may  be  legiti- 
inately  treated  independently  of  that  following 
It,  by  which  he  sought  to  make  provision  for 
such  general  uodenned  purposes.  Then  the 
effect  of  tbe  former  would  not  necessarily  be 
embarrassed  by  any  relation  to  tbe  latter. 
Savage  v.  Bunham,  17  N.  Y.  561;  Sehettler  v. 
Smith,  41  N.  Y.  838;  Maniee  v.  dfanice,  48  N. 
Y.  liOS:  EmnedM  v..  Boy,  106  N.  Y.  184,  6 
Cent.  Xep.  805. 

The  dlepo^tlon  of  ttils  question  depends  ufH 
on  the  construction  to  which  that  article  of  the 
will  may  be  entitled,  having  In  view  the  prio- 
ciples  applkaUa  to  tbe  Interpetatlon  of  smA 
InatTumenta.  As  Ihu  alreadf  been  wn,  the 
]4L.aA. 


flrat  duty  impoeeo  upon  the  exectrttH*  was  to 
seek,  by  Iwjslative  Act,  the  iDootpomiion  <A 
the  Tilden  Trust;  and  it  may  be  assumed  that 
tbis  was  not  required  or  designed  aa  a  useless 
ceremony.  When  that  should  be  effected, 
they  were  authorized  to  organize  tbe  corpora- 
tion, derignate  its  first  trustees,  and  coovey  to 
it.  or  apply  to  its  use,  tbe  residtte  of  Ui  eaUte^ 
or  so  much  of  it  as  they  shouM  deem  exp^ 
dient.  We  need  go  no  further  to  see  tbe  pur- 
pose for  which  tbe  Tilden  Trust  was  intended 
In  its  relation  to  the  fund.  How  is  the  purpose 
so  represented  necessarily  qualifled  any  of 
the  providons  following  It?  There  wera  oer 
tain  contlngenciea  In  view  whitA  would  have 
tbe  effect  to  defeat  the  execution  of  tbe  power 
to  endow  such  an  institution,  and  apoa  whidi 
tbe  limilatioD  of  tlie  fund,  at  some  portion  of 
it,  to  the  general  charitable,  educational,  and 
scientific  purposes  was  provided  for.  Tbe 
first  was  tbe  failure  to  obtain  the  Incotporatkn 
of  tbe  Tilden  Trust.  In  that  event  the  leata- 
mentary  disposition  of  tbe  residue  of  tbe  estate 
was  dependent  upon  such  provision  for  appli- 
cation to  charitable,  etc.,  purposes.  But,  if  it 
should  be  incorporated,  the  contingent^  de- 
pended upon  the  determination  of  tbe  execu- 
tors and  trustees,  to  tbe  effect  that  It  was  expe- 
dient to  apply  a  portion  on^,  or  ine^iedient  to 
apply  any  part,  of  the  funa  to  that  institution. 
It  quite  plainlv  appears  that  tbe  testator 
intended  that,  if  legislative  action  could  be 
effectually  had  for  that  purpose,  tbe  Tilden 
Trust  should  be  incorporated,  and,  that  being 
accomplished,  its  endowment  should  first  to 
considered  and  determined;  and  that  in  the 
event  only  that  it  should  by  tbe  trustees  be 
deemed  inexpedient  to  apply  to  it  any  of  tbe 
tesldue  of  bis  estate,  or  expedient  to  apply  to 
it  less  than  the  whole  of  euch  estate,  would 
there  be  any  occasion  to  seek  other  charitable, 
educational,  or 'scientific  purposes  to  wbicb  to 
appropriate  tbe  fund  or  any  portion  of  it 

It  is  urged  that,  because  the  nft  of  tiie  tes- 
tator is,  by  tbe  terms  of  tbe  wiu,  made  to  tbe 
executors  and  trustees,  their  power  Is  that  of 
selection,  and  consequently  there  is  no  limita- 
tion created  by  tbe  testator,  and  can  be  no 
primary  or  ulterior  gift  within  tbe  import  of 
tbe  language  employed.  But  gifla  may  be 
made  by  a  testator  by  means  of  powers  vested 
In  trustees  to  whom  Uw  estate  la  devised  and 
bequeathed,  and  Hmltationa  cootlngeot  in 
character  may  be  dependent  upon  the  execution 
or  Don  execution  by  the  truatees  of  powetsoon- 
ferred  upon  them.  The  {question  whether  tbe 
provisions  for  the  disposition  of  the  residuary 
estate  are  or  not  alto-native,  primary,  and  ul- 
terior is  one  of  oonstructioD.  The  fair  inter- 
pretation of  the  language  of  tbe  thiriy-fiftti 
article  permits,  and  tbe  evident  intent  of  the 
testator  as  there  manifested  requires,  the  con- 
clusion that  tbe  two  are  alternative  provIti<»s, 
and  that  they  are  primary  and  ulterior.  Tbe 
former  la  definite  in  Ita  object;  the  latter  ta 
otherwise.  It  is  true  that  by  tbe  terms  of  the 
tbirty-uintb  article  tbe  testator  devised  and  be- 
queathed all  of  his  re^duary  estate  to  the  exec- 
tttori  and  trustees  for  tbe  purposes  mentioned 
in  (he  will.  Tbis  is  designated  at  other  places 
in  his  wilt  as"geoenl  trust,"  to  diatioguish 
tbe  residuary  fund  from  the  various  SfMclal 
tnuU  created  1^  the  wUL  Bat  thfi  doea  not 
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necessarilr  qualify  or  modify  the  coostructton 
to  vbicb  the  proTuions  of  the  tbirty-flftb  article 
would  otberwiae  be  entitled  io  tbe  respect  we 
«i«  now  oonrideriDg  fbem.  Tbe  manner  in 
irhich  tbe  fnnd  aboald  be  applied  wss  depend- 
ent npon  coDlIageodes,  some  of  wbicb  were 
within  the  powers  veiled  in  tbe  executors  and 
trustees;  yet  the  purpose  of  tbe  devise  and  be- 
4]ueEt  tnuBt  be  considered  in  reference  to  tbe 
power  conferred  upon  them  \n  tbe  provisions 
ht  that  article,  and  tn  view  of  tbe  manner  in 
-which  it  might  by  vtrtne  of  those  provisions  be 
properly  executed.  The  arbitrary  exercise  of 
power  may  characterize  the  effect  which  may 
be  given  to  it,  ratber  than  its  purpose.  So,  io 
tbe  present  case,  tbe  executors  and  trustees 
«ould  have  unfaithfully  exercised  Ihetr  discre- 
tion upon  tbe  question  of  expediency.  Bui, 
while  tbe  test  of  expedjency  or  inexpediency 
was  left  to  their  discretion,  they  oouid  not, 
coosfsiently  with  tbe  Intent  of  the  testator,  as 
plainly  manifested  by  his  will,  have  applied 
any  ptirt  of  the  fund  to  the  purposes  of  tbe 
freneral  charity  mentioned  in  such  ulterior  pro- 
Tision,  until  tbey  bad  in  good  fnitfa  determined, 
for  "s4Hne  cause  or  reasoa,"  that  it  was  inex- 
pedient to  applv  or  some  and  what  portion 
of  It,  to  the  Tifden  Trust.  And,  although  the 
exercise  of  discretion  may  not  he  subject  to 
Judicial  control  or  review,  h  may  be  aaid  that, 
for  tbe  purpose  of  interpretation.  It  is  tbe  intent 
oF  the  doonr  m  made  to  appear  that  properly 
measnres  the  dtocretionary  power  of  those  wbo 
are  to  execute  it,  and  not  tbe  opprntunitv  for 
its  unfaithful  execution  found  in  its  ^scre- 
tionary  character.  The  power  vested  In  tbe 
executors  and  trusteea  was  not  Ibat  of  mere 
selection  of  a  beneficiary  or  beoeSciarles  among 
all  tbe  objects  which  were  embraced  withm  tbe 
flcope  and  meaning  of  tbe  thlny-flfth  article; 
ihey  were  not  antborized  to  reach  tbe  consid- 
eration of  tbe  undefined  objects  of  charity,  etc., 
there  referred  to,  for  tbe  purpose  of  selection 
from  them,  until  they  had  disposed  of  the 
mieslion  whether  tbe  specific  beneficiary,  tbe 
Tilden  Trust,  should  or  notbe  eodow^i.  That 
was  the  definite  object  to  which  tbeirattention 
wan  first  to  be  directed,  and  the  question  of  the 
application  to  it  of  the  fund  to  be  determined. 
Tbis  the  trustees  were  to  do  before  any  matter 
of  selection  from  among  Indefinite  charities 
was  reached.  The  scope  of  the  Inqniry  for 
that  purpoee  was  to  be  extended  to  other 
objects,  "If  for  any  cause  or  reAtton"they 
should  deem  It  inexpedient  to  apply  any  part 
of  the  residuaiT  fund,  or  expedient  lo  apply 
leas  than  tbe  vbole  of  it,  to  the  Tilden  Trust, 
and  not  <rtberwise.  This  seems  to  have  been 
tbe  purpose  the  testator  had  in  view,  ss  appears 
by  uie  provisions  of  that  article.  This  is  not 
Tcpurnant  to  any  other  provision  of  tbe  will. 
And  his  intent,  as  manifested  by  tbe  language 
used,  must  be  effectuated  If  it  can  be  consist- 
«DtlT  with  the  rules  of  law.  Smith  y.  Bell,  81 
V.  S.  e  Pet  66,  8  L.  ed.  838;  Waffer  v.  Wager, 
«6  N.  T.  tM;  Roe  v.  Vtngut,  117  N.  Y.  204. 

Ttae  provision  for  tbe  Tilden  Trust  must 
Uierefore  be  treated  as  primary,  and  distinct 
from  that  for  general  cbarilies,  etc ;  and  tbe 
quest  foo  whether  or  not  the  former  provision 
was  effectually  made  remains  to  be  considered. 
It  is  requisite  to  the  Validity  of  any  provision 
«f  a  will  that  it  li  or  may  mgoiim  o^Ue  of 
14  L.  b.:a. 


lawful  eTOCtitlon.  and  tint  test  la  ^ipUcable  as 
of  tbe  time  of  tbe  death  of  tesUtor.  There 
may  be  futurocontlngenclea  provided  for  upon 
whicb  gifts  are  made  to  depend,  and  beneicf- 
aries  may  not  be  deAuitely  known  or  ascer- 
tained at  the  time  of  tbe  testator's  death.  It 
is  sufficient  that  they  are  so  described  as  to  be 
ascertained  in  the  future,  when  the  right 
accrues  to  receive  tbe  gift.  Bd'tui  v.  MMd, 
93  N.  T.  833:  Shipman  v.  BolUnt,  98  N.  Y. 
811.  And  a  devtse  or  bequest  may  be  limited 
to  a  corporation  not  in  exErtence  at  the  time  of 
tbe  death  of  the  testator,  provided  it  Is  created 
within  tbe  time  allowed  for  vesting  of  future 
estates.  This  question  was  considered  in 
Ingtie  v.  Saiton  Snug  Barbor.  38  17.  8.  8  Pet. 
99,  7L.  ed.  617;  Ovtdv.  Waehinqton  Hotptial 
for  Foundlingt,  95  JJ.  8.  808,  34  L.  ed.  450; 
and  iu  tbis  State  it  was  so  determined  in  Bur- 
Til  V.  Boardman,  4^  N.  Y.  254,  and  reaffirmed 
in  (Vtipman  v.  BoUim,  98  N.  Y.  82>t.  In  tbe 
BtirriU  Gate  it  was  treated  as  lo  tbe  nature  of 
an  executory  devise,  dependent  upon  incorpo- 
ration of  the  institution  there  contemplated, 
and  it  was  held  that  tbe  estate  vi-sled  on  tbe 
occurrence  of  that  event.  In  that  respect  Ibat 
case  is  distlnffolshable  from  the  preseat  one,  as 
in  the  latta  ft  was  contemplated  that  the  vest- 
ing should  depend  upon  the  conveyance  to  tbe 
Tuden  Trust,  or  application  to  Ite  use,  by  tbo 
executors  and  trustees  to  whom,  by  the  terms 
of  tbe  will,  tbe  residuary  estate  was  devised 
and  bequeathed.  This  distinction  arises  out  of 
tbe  fact  that,  upon  tbe  contingency  whieb  en- 
abled tbe  inttltution  in  the  BurriU  Cau  to  tnhc 
the  fund,  the  trust  upon  whicb  the  trustees 
held  it  terminated,  and  there  was  no  opportuni- 
ty remaining  for  any  limilaHon  over,  while  it 
was-otberwiee  In  the  case  at  bar.  But,  treating 
the  provisions  of  the  tbirty-fiflb  and  thirty- 
ninth  articles  of  the  will  as  creating  a  trust 
power,  it  is  not  seen  that  the  fact  that  tbe 
estate  did  not  vest  in  the  Mrpori^on  on  its 
creation  necessarily  baa,  of  Itself,  any  essential 
Importance  for  tbe  purpose  of  tbe  question  now 
under  consideration,  provided  the  power  was 
adequately  given  to  convey  or  apply  it  to  tlic 
use  of  tbe  institution.  While  it  could  not  io 
that  case  be  deemed  what  was  formerly  known 
as  an  "executory  devise,"  tl  nUght,  io  behalf 
of  the  Tilden  Tmt»  be  treated  as  a  conditional 
limitation  tA  the  estate,  or  a  power  depend- 
ent for  its  execution  upon  a  condition.  Tbe 
testator  evidently  intended  to  vest  in  the  exec- 
utors and  trustees  all  tbe  Cfmtrol  he  conid  of 
the  title  lo  bis  residoary  estate.  But  It  cannot, 
for  the  purposes  of  the  question  here,  be  as- 
sumed that  be  Intended  Uietr  relation  to  it 
should  be  other  than  tbe  legal  eflFect  of  that 
wbicb  tbey  took  by  the  will.  As  to  tbe  realty, 
no  title  passed  to  the  trustees,  and  no  trust, 
within  the  statute,  was  created.  When  b}-  the 
statute  express  trusts  were  reduced  to  those  for 
the  execution  of  which  taking  of  the  title  was 
deemed  essential  (1  Bev.  Stat  p.  728,  g  S6),  it 
took  from  others  none  of  tbe  elements  of 
trusts  other  than  such  as  were  dependent  upon 
the  title  as  f<»inerly  taken  by  trustees,  and 
none  of  tbe  powers  of  execunon  not  so  de- 
pendent; and  it  was  provided  that  when  an 
express  trust  should  thereafter  be  created  for 
purposes  other  than  those  enumerated  in  sec- 
tion 69,  no  title  dumUl  vest  in  tbe  IniMeM,  but. 
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tt  Uie  trust  directed  or  authorized  ihepeirorm- 
ance  of  hdt  act  which  might  lawfully  be  per 
formed  under  a  power,  it  ^ould  be  valid  as  a 
power  In  trust.  Id.  p.  729,  g  58.  If,  tberefose, 
tbe  provlsIoDfl  of  toe  ibirty-flftb  article  of  the 
will  would,  but  for  tbe  statute,  bare  coosli- 
tuted  a  tru^  and  authorized  the  performance 
of  any  act  which  might  lawfully  be  performed 
as  Bucb,  tbey,  so  far  as  relate  to  the  real  prop- 
erty in  the  residuary  estate  of  tbe  testator, 
crested  a  power  in  trust;  and  although  the 
larKei^'Part  of  such  estate  was  persooalty,  and 
tbe  trust  as  to  that  is  not  subject  to  tbe  Biatute, 
the  dislinclioD  in  that  respect,  for  tbe  purposes 
of  the  questions  requiring  consideration,  need 
not  be  observed,  as  tbe  subject  of  powers  is 
substantially  applicable  alike  to  both.  CuUiti^ 
V.  Cutting.  86  N.  T.  022;  Sutton  t.  Benkard, 
92  N.  T.  895. 

It  is  urged  tbat  by  tbe  proTlriona  Id  question 
tbe  testator  neither  directed  nor  authorized  tbe 
performance  of  any  act  of  disposition  of  tbe 
residuary  eslnte  which  could  lawfully  be  per- 
formed, within  the  meaning  of  a  statute  defin- 
ing a  power  in  trust;  and  that  there  was  not 
only  no  party  to  effectually  demand  their  exe- 
cuitoB,  but  they  bad  no  eoforceable  character. 
It  is  true  the  creation  of  a  trust  depends  upon 
the  Dalure  of  tbe  provisions  by  which  its  orea- 
tioD  is  sought.  It  Is  also  tbe  rule  that  a  trust 
is  imperative;  and  at  common  law  the  same 
rule  is  applicable  to  a  power  coupled  with  a 
trust,  altbougb  otherwise  as  to  a  naked  power. 
2  %Uxry,  E9.  Jur.  1 1061.  Tbe  primary  one  of 
thof%  providona  certainly  was  not  enforceable 
at  tbe  time  of  the  death  of  the  testator.  There 
was  then  ooTtlden  Trust,  and  its  then  future 
existence  was  contingent.  When  it  was  creat- 
ed iis  ability  to  take  depended  upon  its  tecor- 
poration  being  in  form  and  manner  satisfaclofy 
to  the  executors  and  trustees,  and,  that  being 
BO,  it  was  made  dlscrelionary  with  tbem 
whether  the  institution  should  have  the  whole 
or  any,  and  what  portion,  of  the  residuary 
fund.  It  would  therefore  seem  to  follow  that, 
upon  the  incorporation  of  the  TUdm  Trust,  it 
could  not,  without  action  of  the  trustees,  have 
enforced  conveyance  or  application  to  it  of  tbe 
fund  or  any  portion  of  it.  In  that  view,  and 
upon  tbe  construction  givm  to  the  Ifalrfy-flfth 
Hitirle.  tbe  questicm  la  whether  the  tnisteea 
were  enabled  to  vest  the  fund  In  the  Tildeo 
Trust,  or,  by  the  exercise  of  discretionary 
power  given  to  them,  could  have  afforded  to 
thatioslituiion  tbe  right  to  demand  and  enforce 
in  that  respect  the  execution  of  the  provision 
of  the  will  tn  its  behalf.  Aa  already  seen,  the 
testator  did  not  intend  to  die  intestate  as  to  any 
portion  of  bis  property:  and  tbat  he  did  intend 
to  impose  upon  hia  executors  and  trustees  tbe 
imperative  trust  power  for  the  diKpo^ition  of 
bis  residuary  estate  appears  by  tbe  provisions 
of  tbe  tbtrty-nioth  article,  by  which  be  directed 
them  "to  apply  the  same,  and  tbe  proceeds 
thereof,  to  tbe  objects  and  purpoees  mentioned" 
in  the  will.  Thu  is  borne  out  by  the  terms  of 
the  thirty-flftb  article,  by  imputmg  to  him  ibe 
nndemtttnding  that  tbe  secondary  provlsioB  of 
that  article  was  valid,  as  upon  tbe  contingency 
there  mentioned  be  provided  for  tbe  dtBpoai4ioD 
of  It.  And  tbe  latter  proVlaion  cannot  be  over- 
looked, but  must  be  consulted  to  ascertain  Ma 
iaient,  with  a  view  to  die  aid,  so  far  as  it  inay 
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furuish  it,  to  tbe  inlerprelallon  ot  the  other 
provision  in  queetian.  VanKleeck  v.  Reformed 
Dvtch  a/iurek.  20  Wend.  457,  471;  Kiah  v. 
Orenitr,  56  N.  Y.  220.  But  if  the  primaiy 
provision  was  of  itself  valid  in  its  object,  pur- 
pose, and  effect,  it  was  not  invalidated  by  tbe 
fact  that  tbe  trustees  were  in  terms  in  the  events 
slated  in  the  article  empowered  to  apply  the 
fund  lo  Ibe  indeCnite  purposes  mentioned  ia 
the  uherior  provision  for  which  testamentary 
disposition  of  property  could  not  lawfully  lie 
made.  Attp-Oen.  v.  LontdaU,  1  Sim.i05;  Sal- 
M^ry  V.  Denton,  S  E.  &  J.  529;  Cmrter  v. 
Green,  Id.  591.  In  other  words,  the  limitation 
lo  ttte  indefinite  objects  did  not  deny  to  the 
foruier  provision  for  tlie  Tilden  Trust  the  effect 
to  which  it  otherwise  may  have  been  entitled. 
Savage  v.  Bumham,  17  N.  Y.  561;  Kennedy  v. 
Uoy,  105  Y.  134,  6  Cent.  Rep.  605.  In 
such  case,  the  suhject  would  be  within  the 
control  of  the  court,  and,  on  proper  application, 
it  would  restrain  the  use  of  power  for  such  un- 
lawful purpose.  Tbe  contention  of  the  re- 
spondent's counsel  is  tbat  it  was  ess^^ntial  to 
(be  validity  of  the  provision  in  Iiehalf  of  the 
Tildeo  Trust  that  the  residuary  estate  should 
have  vested  in  it  at  the  time  It  came  into  cor- 
porate existence,  or  that  tbe  Institution  ahoald 
thffl  have  been  entitled  lo  demand  and  raforce, 
by  decree  of  tbe  court,  tbe  conveyance  to  it, 
or  the  application  to  its  use,  of  tbe  fund  by  the 
trustees.  This  proposition  (upon  thecoostnio- 
tiou  here  given  to  the  provisions  to  question) 
in  effect,  aeems  to  be  tbat  a  trust  or  tru&t  power 
could  not  exist  with  or  survive  the  intervention 
of  the  discretionary  power  which  the  testatttr 
intended  to  give  the  trustees.  But  it  may  be 
observed  that  wliile  a  valid  trust  is  Imperative, 
attending  It  may  be  powers  upon  which  limi- 
tations and  executory  bequests  may  Iw  contin- 
gent, and  the  exercise  of  tboae  powers  may  he 
in  some  sense  discretionary.   BavAey  v.  Jamet, 

5  Paige,  318.  468.  8  L.  ed.  734-791.  16  Wend. 
61.  m-.  JIaam  v.Jona,  4  Saitdf.  Ch.  6SS.  7  U 
ed.  1232, 18  Barb.  461;  Co»tabadu  v.  CoOabadU, 

6  Hare,  410;  French  v.  Datidmn,  3  Hadd.  896; 
Walker  v.  Waiker,  5  Madd.  434;  CoU  v.  Wadg. 
16  Ves.  Jr.  27. 

.  It  is  very  likely  tbat.  if  the  tesUlor  bad  ap- 
iwehended  the  invalidity  of  the  ulterior  pro- 
vision of  thetbirty-flfth  article,  be  would  have 
provided  a  different  limitation  in  the  event 
there  mentioned.  But  It  cannot  he  assumed 
that  the  primary  provision  for  the  appointment 
and  disposition  of  tlie  residuary  estate  to  tbe 
Tilden  Trust  would  have  been  other  than  that 
which  he  made.  Tbe  efficient  of  tbe  power 
given  by  this  provision  is  not  dependent  uptui 
the  character  of  Ibe  ultimate  Ilmitatitn,  nor  la 
it  less  effectual  than  it  would  have  been  if  thM 
bad  been  to  a  lawful  object  of  lestamentanr 
gift.  The  difference  is  that  in  tbe  one  case  it 
was  within  tbe  power  of  the  trustees  to  defeat 
the  disposition  by  tbe  will  of  the  residuary  ea- 
tate,  and  in  the  other  they  could  not.  But  in 
tbe  latter  case  tbey,  by  the  axecvtipi  of  the 
diacre^Bi;  power,  could  have  rendered  tbe 
ultimate  provision  ineffectual,  and  for  tbe  por- 
poaes  of  tbe  disposition  of  tbe  fund  inoperative; 
and  therefore,  unless  tbe  contingency  arose 
upon  which  the  ultimate  limitation  of  it  was 
dependent,  It  would  not  be  important,  for  any 
praelio^  pttipoae,  whether  it  waa  jMA  or  not. 
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and  in  tbat  event  odI;  would  an  enfoiceaUe 
obaracter  of  the  trust  or  trust  power  be  eaaen- 
tial  to  effectuate  the  Intent  of  tbe  testator.  Bis 
purpose,  It  must  be:aaBiiine(l  In  view  of  tbe 
power  given,  would  be  accompUsbed  by  the 
aisposilloo  to  the  incorporated  luslituliOD  des- 
ignated by  bim.  Tbe  creation  of  this  power, 
fo  nature  and  purpose,  was  lawful,  and  through 
its  execution  Uie  gift  to  the  Tiiden  Trust  cotDd 
legiiimately  be  enected,  although  in  respect  to 
tbe  appointment  to  tbat  instiiulion  it  was  made 
dependent  upon  tbe  will  of  Ibe  executors  and 
trustees.  Wnile  it  is  essential  to  a  trust,  as 
such,  Ibat  It  be  imperative,  and  therefore  en- 
forceable decree  in  etjuity  whea  the  time 
arrives  for  its  execution,  it  is  not  so  of  a  mere 
power,  or  necessarily  so  of  a  trust  power,  al- 
lliough  tbe  lalter  is  Imperative,  unless  its  exe- 
cution or  noQ-execution  Is  made  expressly  to 
depend  apon  tbe  will  of  the  grantee.  The  tes- 
tatw  intended  to  make  the  execaUon  of  the 
power  of  appointment  to  the  'Hlden  Trust  de- 
pendent upon  tbe  will  of  tbe  trustees,  as  ex- 
pTMsly  appears  by  the  provision  creating  it 
Tbe  contention,  therefore,  tbat  this  power  of 
the  primary  provision  was  invalid  because  its 
execution  was  not  judiclany  enfoioeable  in 
equity  on  behalf  of  that  Institution  does  not. 
In  tbe  view  taken,  seem  to  he  maintained.  The 
imperative  character  intended  by  the  testator 
to  be  made  applicable,  and  in  a  certain  event 
to  be  applied,  to  tbe  diapcudtion  of  tbe  residu- 
ary estate,  had  relation  to  tbe  ultimate  limila- 
lion,  which  was  dependent  upon  the  contin- 
gency tbat  the  trustees,  in  their  discretion, 
concluded  not  to  appoint  lo  the  Tilden  Trust 
any  or  only  a  portion  of  such  fund;  and,  as 
BDch  limitation  was  invalid  for  iodefluilenets 
and  uncertainty  in  its  object,  tbe  teslalor  failed 
by  it  to  effectually  make  any  imficiative  pro- 
vision for  tbe  disposition  of  the  residuary  estate 
by  means  of  a  trust  power  in  trust,  or  trust 
pttwer  enforceable  as  such,  except  so  far  as 
should  he  necenary  to  make  and  keep  good 
tbe  special  trusts  as  directed.  And  as  the  will 
f  nmubed  no  support  for  an  ultimate  limitation 
of  ttte  fund  in  the  event  tbe  trustee  should 
have  deemed  the  execution  of  the  power  of 
Bpp(rintment  to  the  Tilden  Trust  inexpedient, 
tbe  real  property  within  the  resldiiuy  estate 
descended  to  the  heirs  of  tbe  testator,  subject 
to  tbe  execution  of  tbe  power  of  appointment 
and  disposition  to  that  institution,  and  tbe 
right  of  his  next  of  kin  to  the  administration  in 
their  behalf  of  the  personalty  of  such  estate 
Was  subject  to  tbe  execution  of  tbe  same  power. 

Mow,  by  refemtce  again  to  tbe  provisions  of 
tbe  thirty-flf  ih  article,  it  mav  be  seen,  as  plain- 
ly appears  by  their  terms,  tnat  tbe  testator  in- 
tended tbat  the  trustees  should  exercise  tiie 
power  conferred  upon  them  to  consummate 
tbe  dispofliiion  of  the  residuary  estate  for  the 
declared  purposes  of  tbe  trust.  If  they  were 
ntccessful  iu  their  effort  to  obtain  tbe  corporate 
cfaatter,  It  was  their  duty  to  determine  wbetber 
h  was  satisfactoiy,  and,  in  tbe  event  it  was  bo, 
UwD,  anlesB  Uwy  deemed  It  inexpedient  to  ap^ 
piy  any  part  of  tbe  fand  to  the  Tilden  Trust, 
the  farther  duty  was  Imposed  upon  tbem  to 
d«tern:ioe  whether  itahonid  lake  all  of  it,  and, 
if  Dd  all,  to  app^nC  the  amount  of  U  so  to  be 
>f>luopriaied.  It  Is  a|^rent  tbat  the  testator 
ioieodt^  to  snake  tbe  exerdae  of  aucb  power  a 
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duty,  and  esseotl^y  so  to  carry  out  bis  de- 
clared purpose.  The  discretion  which  he  evi- 
dently intended  to  give  the  trustees,  related,  not 
to  tbe  execution  oftbe  power,  but  only  to  tbe 
manner  of  its  execution.  In  tbat  view  (which 
seems  well  supported),  may  not  the  limitation 
10  the  Tilden  Trust  have  been  lawfiUly  condi- 
tional, not  only  on  its  incorporation,  but  as 
well  upon  themaBuer  sucb  preliminary  power, 
discretionary  only  in  tbat  respect,  ^ould  be 
executed?  In  OuldY.Wathington  ^pital  for 
Foundling$,  95  U.  8.  S08,  34  L.  ed.  460,  the 
estate,  for  tbe  purposeB  of  tbe  trust,  was  de- 
vised to  trustees,  with  a  view  to  the  incorpora- 
Uon,  after  the  death  of  tbe  testator,  of  an  insti- 
tution to  which  they,  iu  that  event,  were  to 
convey  the  estate,  provided  the  corporation 
was  approved  by  them;  otherwise  not  Tbe 
hoepital  was  incorporated,  and  conveyanoe 
made  to  ft  by  the  truateos.  Tbe  valldiQ  of  the 
trust  was  contested,  aud  the  court  held  that 
the  provislonrclatingto  a  conveyance  upon  the 
creation  of  a  corporation  approved  b;  the  trus- 
tees was  a  conditional  limitation  of  the.estate 
vested  in  ihem.  In  tbat  was  involved  the  dis- 
cretionary power  of  tbe  trustees  relating  to  tbe 
approval  ih  the  corporation.  It  is  Msentlal 
that  the  object  and  subject  of  a  testamentary 
dispositional  provision  be  definite,  and  whra 
so  designated  that  they  are  or  may  become 
such,  and  properly  be  ascertained,  a  limitation 
may  by  the  testator  be  made  to  depend  upon 
a  future  condition,  having  regard  to  tbe  Stat- 
ute of  Perpetuities,  and  such  condition  may 
consist  of  a  power  restlns  in  the  discretion  of 
a  trustee  provided  for  ana  defined  by  the  will; 
and,  when  the  condition  is  fulfilled,  the  limita- 
tion may  be  enforced.  The  doctrine  of  the 
£!ommon  law  on  the  subject  of  powers  of  ap- 
pointment and  selection,  except  so  far  as  it 
permitted  the  treatmu'it  of  tbera  as  illusory,  is 
consistent  with  tbe  statute  relating  to  powers, 
which  provides  tbat  "a  power  la  an  authority 
to  do  some  act  in  relation  to  lands,  or  tbe  crea- 
tion of  estates  therein,  or  of  cbartros  thereon, 
which  the  owner  granting  or  reserving  such 

B>wer  might  himself  lawfully  perform."  1 
ev.  Stat.  p.  733,  §  74.  The  powers  now  un- 
der consideration  are  a  special  power  and  a 
special  power  In  trust,  wblch,  as  defliwd  the 
statute,  are  those  where  the  persons  or  class  of 
persons  to  whom  tbe  disposition  of  lands  is  to 
be  made  under  tbe  power  are  designated.  <Id. 
§  78);  and  "(1)  when  tbe  disposition  which  It 
authorizes  is  limited  to  be  made  to  any  person 
or  class  of  persons  other  than  tbe  grantee  of 
such  power  entitled  to  the  proceeds,  or  any 
portion  of  the  proceeds,  or  other  ben«Bt  to  re- 
sult from  the  execution  of  the  power;  (3)  whra 
any  penon  or  class  of  persona  other  tiian  the 
grantee  fs  designated  as  entitled  to  any  benefit 
from  the  disposition  or  obargo  authorized  by 
tbe  power."   (Id.  p.  784,  S  95.) 

The  provisions  of  the  thirty -.fifth  article  of 
the  will  la  terms,  in  view  of  those  of  the  thirty- 
ninth  article,  created  a  nedal  power  to  tmst: 
and  because  the  teatatm  mtended  that  his  resid- 
uary estate  should  be  disposed  of,  aa  directed 
by  his  will,  for  tbe  purposes  of  the  trusts  there 
mentioned,  tbe  pronalons  were  apparently  im- 
perative; sucb,  at  all  events,  would  have  been 
iboir  effect  if  the  ult«tor  disposition  to  which 
the  estate  niaa  ooDdltkmaUy- limited  had  been 
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valid.  And  tlie  statute  providei  that  "ever; 
trust  power,  ualesn  its  execuiiou  or  oon-ex- 
ecutioo  la  madeeipreasly  to  depmd  ODlbewill 
of  tlie  grantee,  la  impenttiTe,  and  ImpniM  » 
duty  oo  the  grantee,  the  performance  orwbicb 
mny  be  compelled  in  equity,  for  the  benefit  of 
the  pBriiea  ioteresled."  Id.  p.  784.  %  96.  The 
ultimate  lUnitalion  was,  by  the  terms  of  the 
will,  imperative,  in  the  event  that  the  trustees 
failed  for  any  caaoe  lo  dtspnee  of  the  fund  un- 
der the  primary  one,  which  alone  was  made 
dependent  upon  their  discretiouary  power. 
The  Tilden  Trust  could  lake  only  through  the 
power  in  the  oatnre  of  that  of  appointment 
Tested  in  the  trustees;  and  the  fact  that  the  ex- 
ercise of  that  power  was  discretionary,  and 
coiUd  not  be  enforced,  produced  no  'ejral  in- 
flrmitT  Id  the  provision  relating  to  that  institu- 
tion, lis  ability  to  lake,  and  to  the  limitation 
to  It  dqtoident  upon  audi  appoiDtment.  (Xiot- 
Uri»  V.  Young,  6  Madd.  80;  Laneaytire  v. 
Laneaihire,  1  De  G.  &  S.  288,  8  Phil.  Cb 
667;  Vole  V.  Wade,  18  Ves.  Jr.  37;  ftrry,  Tr.  % 
SU8;  Hill,  Trustees.  400-492. 

Bo  far  as  the  statute  relates  to  the  subject  of 
the  power  of  appointmeat,  it  provides  that 
wlicre,  under  a  power,  a  diaposition  is  directed 
to  be  made  amon^  KveraT  designated  persons, 
without  spertflcation  of  the  share  to  be  allotted 
to  each,  an  of  them  shall  be  entitled  in  equal 
proportion.  1  Rev.  8tat.  p.  7a4,  S  08.  Bot, 
wlien  the  terms  of  the  power  import  that  tbe 
fund  is  to  l>e  distributed  between  them  in  sucli 
manner  or  proportions  as  the  trustee  may  think 
proper,  he  may  allot  tbe  whole  to  any  one  or 
more  of  such  persons  in  exclusion  of  tbe  other. 
Id.  %  09.  The  trust  power  in  Bucb  case  docs 
not  cease  to  be  impciatiTc,  Id.  §  07.  And  if 
tbe  trustee  having  such  power  shall  die  leaving 
it  unexecuted,  its  execution  shall  be  decreed  in 
equity,  for  the  benefit  equally  of  all  the  persons 
an  designated.  Id.  §  100.  These  provisions  of 
the  atatnte  are  in  tiiat  respect  substantially  de- 
dantoTT  of  the  c(HDmon  law,  liwifl  v.  iireg- 
mm.  1  T.  R.  432.  It  was  Ibere,  as  it  is  by  our 
slaliite.  a  trust  power;  and  it  Is  not  important, 
for  the  purposes  of  the  question,  wbeiber  the 
designated  persons  are  vested  with  the  fund 
subject  to  tbe  execution  of  tbe  power,  or  take 
by  reason  of  tbe  power  given.  In  tbe  one  case 
there  Is  a  gift  expressed,  and  in  tlie  other  im- 
plied, which  will  be  executed  by  decree  of  (be 
court,  in  defaultof  the  execution  of  tbe  power 
by  the  donee  of  it.  1  Perry,  Tr.  §  260;  Walsh 
V.  WalUnger,  2  Rusa  &  M.  78;  Lets  v.  WAiU- 
leg,  L.  B.  2  £q.  151.  No  such  Implicalion 
arises  where  there  fa  a  limitation  over  of  the 
estate  or  fund  to  other  object*  fai  default  of 
tiie  execution  of  the  power  by  tbe  donee;  and 
in  that  case  the  objects  of  tbe  power  take  noth- 
ing, as  their  beoenclal  interest  or  tbe  limitaiioo 
to  ibem  is  wholly  dependent  upon  the  execu- 
tion of  the  power  by  liim.  Dandaon  v.  Proetor, 
19  L.  J.  Cb.  N.  8.  895,  14  Jur.  81;  PMree  v. 
VinMnt.  2  Myl.  &  K.  800.  2  Blng.  N.  C.  838, 
S  Keen,  280;  Goldrinff  v.  fnwood,  8  Oifr,  189. 
And,  aUfaough  tbe  power  of  appointment  and 
selection  rests  in  the  discretion  of  the  tnistee, 
it  is  valid,  and  may  be  effectually  executed  by 
bim.  a  Perry,  Tr.  8  508;  Brawn  v.  h^t,  3 
Ves.  Jr.  6ftl. 

Id  tbe  present  cast  the  provision  rdatiag  to 
tbe  Tilden  Tnut  cooferml  opon  tbe  tnmees  a 
14  L.  R.  A. 


power  of  appdDtment  and  dfsprsltloD  tn  a  de- 
finite object,  with  a  limitation  over  on  default 
of  such  apfMriDtmeot;  and,  so  br  as  by  ths 
teniw  of  auch  pravialoa  tbe  execution  oi  tbe 
power  was  left  to  ibe  Judgmoit  or  d  iscietlon  of 
tbe  trustees,  it  was  expresaly  made  to  depeod 
on  their  will,  within  tbe  meaning  of  tbe  stat- 
ute. Aod,  as  before  remarked,  the  apparent 
piirpoee  and  effect  of  this  provifdnn  wu  not 
qualified  or  defeated  by  tbe  fact  that  the  ulti- 
mate limitation  was  to  objects  so  indefinite  as 
to  render  it  ineffeelual.  In  practical  effect,  it 
was  tbe  aaroe  as  if  tlie  f  nnd  bad  been  limited 
overio  tbe  befrsandiiext  of  kin  of  thete)4ator, 
as  tbey  necessarily  would  take  In  default  of  tbe 
execution  of  the  power.  In  Pmofr  v.  Cantidf, 
79  N.  T.  603,  tbe  fund  was  bequeathed  to  the 
executors,  with  power  of  appointment  aad 
selection  amooK  a  deeignated  chw  of  bene- 
flclarfee.  While  the  manner  of  execattng  it 
was  discretkmary,  the  tmst  or  trust  power  was 
imperative,  and  on  defanlt  of  the  executors  to 
execute  It,  the  power  would  survive  tltem,  flod 
tbe  designated  objects  would  tbm  sod  ulti- 
mately be  entitled  to  share  equally  in  tbefusd. 
and  it  would  be  enforced  accordinely.  But  as 
to  those  beneficiaries  it  wouldnot.  in  tiiat  sense 
and  for  that  purpose,  bare  been  imperative,  if 
there  had  beeualimitatlonovertoollierobjecis 
on  such  default,  although  as  to  the  latter  it 
would  have  retained  its  imperative  character; 
yet  the  power  thus  given  of  appointment 
would  have  been  valid,  and  may  have  been  ef- 
fectually executed. 

It  is  essential  to  the  constftntlon  of  a  valid 
tmst.  or  special  power  in  trust,  by  a  lestatra*. 
that  the  objects  be  hO  designated  or  described 
that  they  may  be  definitely  known  or  aieer 
talned  from  the  provisions  of  his  will.  And  it 
was  tbe  failure  of  tbe  testators  to  so  designate 
or  define  tbe  objects  of  tbe  attempted  trosls 
which  came  to  the  attention  of  toe  court,  and 
were  for  that  reason  held  invalid,  in  Priehari 
V.  Thompton,  95  N,  Y.  78;  BeUand  v.  Akodc, 
108  N.  Y.  818,  11  Cent.  Rep.  861 ;  Bead  v.  Wil- 
liams.  125  N.  Y.  560.  In  those  cases  tbe 
trust  power  sought  to  be  given  was  that  of  ap- 
pointment and  selection,  withmit  limitatioa 
over.  The  inflrmitywhich  rendered  invalid  tbe 
provlsiolM  of  the  wills  la  quEwtion  In  those  cases 
was  that  DO  bmefldairj  was  designated  or 
pointed  out  by,  or  awsertainable  from,  the  will, 
having  any  fntereat  In  the  execution  of  the 
power,  or  who  could  assert  in  court  an;^  claim 
founded  upon  tbe  trust.  Those  provisions  of 
tbe  wills  were  therefore  held  iDvalid  forindell- 
nitenees  of  tbe  dasses  of  objeeta  ttf  tbe  trust 
sought  to  be  created;  and.  \a  tbia  irspect  U>^ 
were  dbifngabbed  from  Anew  v.  Ghw«^.  Tbe 

firesent  caae  la  distingolsbable  from  them 
ike  m«iner:  and,  further,  that  tbe  power  giveo 
by  the  primary  provision  in  question  was 
not  that  of  appointment  and  eclectioo  amoog 
members  of  a  class,  but  was  of  appointraeat 
and  diqxwltion  to  a  definitely  deaign^ed  bene- 
fieiary.  It  is  also  essential  tbat  the  sabjeot  of 
tbe  power  be  designated  and  certain,  or  tbat 
tbe  means  be  provided  by  the  will  to  render 
it  properly  asceriainable  or  certala.  Tbe  pro- 
vision of  the  power  In  tbat  respect  is  fw  tbe 
application  to  ibeTiMea  Trust  of  tbe  teeldQe 
of  tbe  estate,  or  so  mncb  of  it  as  tiie  trustees 
sboold  deem  expedient.  Tbe  casea  befoit 
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ciled,  ncognitlng  as  effectual  discretionary 
power  gitrM  te-tniBtoM  to  r^riale,  cootrol,  or 
^etermme  the  aiooont  which  certain  beoefl- 
<^RriM  aliouM  receihre  of  spedOc  foads,  to  be 
exercised  io  reference  to  clrcamBtaDcea  wblcfa 
tbe  donors  of  the  power  bad  In  view,  bave  some 
bearing  upon  tbis  quesHon.  Those  are  tbe 
Bawfey,  Maton,  Cottabadie,  French,  Walker  and 
Cole  Vat»,  $upTa.  Tbe  residuary  estate  was  a 
deQntte  fund,  and,  nnless  ibe  trustees  deter- 
mined that  it  was  inexpedient  to  endow  tbe 
TUden  Trust,  they  were  at  liberty  to  apply  to  tt 
tbe  entire  fund;  but  whether  expedient  to  so  ap- 
ply all  or  leas  than  the  whole  of  it  was  a  matter 
of  judgment  of  the  trustees,  to  be  founded  upon 
tbe  amount  of  tbe  re^oe  in  reference  to  the 
sum  Buitably  available  for  the  purpose  of  tbe  in- 
atitnttun,  and  tbiU  was  the  amount  the  testator 
auiborized  tbe  trustees  to  appoint  to  tbe  institu- 
tion. This  was  the  means  provided  by  the  will 
to  make  certain  that  which,  until  such  action  by 
tbe  tnisleee,  was  uncertain.  In  Peck  t.  Halsep, 
3  P.  Wms.  888,  it  was  held  that  a  bequest  by 
the  testatrix  of  some  of  her  hat  linen  to  A.  was 
void  for  uncertainty,  bnttbat  a  bequest  of  such 
of  her  best  liaen  as  the  executor  should  think 
fit,  or  as  tbe  l^tee  should  choose,  would  have 
been  eood  In  Kennedy  v.  £enneij/,  10  Hare, 
488,  the  testator  gave  all  his  bousebold  fami- 
ture,  etc.,  to  trustees,  and  directed  that  all  bis 
household  property  be  sold  by  them,  except 
such  articles  as  bis  wife  riiould  desire  to  retain, 
and  wliich  he  authorized  her  to  appropriate  to 
her  own  use.  Held  that  tbe  power  of  selection 
was  efTeciually  friven  to  tbe  wife.  And  Arthur 
T.  MaekinnoR,  L.  R.  11  Cb.  Dfv.  S85,  Is  to  the 
same  effect.  It  has  been  seen,  by  reference  to 
tbe  statute,  that  the  power  of  appropriarion  of 
a  fund  among  tbe  members  of  a  class  may  be 
created  and  the  donee  of  tbe  power  be  antbor- 
ized  in  bb  discreHon  to  appropriate  It  In  aocb 
3)roporttoqs  as  be  may  please.  This  was  so  at 
common  law.  When  the  fund  Is  definitely 
desienated,  it  would  seem  that  power  may  be 
coDferred  upon  the  donee  of  the  power  to 
drtermioc  what  porilon  of  It  may  he  ap- 
pointed to  ft  definite  beneficiary  designated  by 
tbe  donor.  Our  attention  has  been  called  to  no 
ftothority  to  tbe  contrary  of  that  proposition  in 
its  application  to  the  present  case.  The  Prieh- 
etrd,  ffoltttnd  and  Read  Cam  do  not  have  any 
necessary  application  to  tbe  question.  The 
reasoaing  there  was  bad  in  reference  to  their 
contexts,  to  which  it  was  very  apt;  and  the 
relief  of  tbe  nrorieaon  relating  to  the  Tilden 
Trust  from  the  aliemaiive  ulterior  provision 
which  embraces  only  indefinite  objects  denies 
1o  tboM  cases  any  practical  application  to 
tbe  queslfons  presented  in  the  case  at  bar. 
While  tbe  statute  alwltsbed  powers  as  they 
before  then  existed,  (1  Rev.  Stat.  p.  782,  §  78,) 
It.  aa  said  by  Jvdf/e  Andrews  In  Read  v.  Wit- 
liam»,  "does  not  define  all  the  purposes  for 
which  a  power  over  property  may  be  created." 
Tbis  appears  bj  sccuon  74,  before  referred  to, 
and  by  the  reviser's  notes  (S  Rev.  Stat.  2d  ed., 

S.  590,)  as  to  powers  other  that  those  which  are 
esignated  as  beneficial.  Tbey,  except  as  there 
enumerated,  were  abrogated  by  the  Statute,  1 
Ber.  Stat  p.  733,g03.  Treating  that  in  ques- 
tion as  ft  Inist  power,  tboie  oonatderations  of 
tbe  staMile  nqr  not  be  aawntlally  ImpMiant 
here.  It  nwt  be  aRsamed  that  tbe  teatauv, 
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through  powers  conferred  on  bistrtistecs  by  the 
tbirty-fiftb  article,  intended  to  dispose  of  his 
entire  residuary  estate,  aiul  therefor  lb  ultimato 
dispositional  provision  (in  view  of  article  89) 
was  intended,  as  by  Its  terms  it  purported,  to  be 
imperstive,  bat  tliat  character  was  not  uncon- 
ditionally applicable  to  tbe  power  of  appoint- 
ment and  disposition  In  the  primary  provision 
relating  to  the  Tilden  Trust.  It  had  rt'lutlon  to 
tbe  limitation  over  to  the  objects  of  the  ulte- 
rior provision,  and,  in  consequence  of  (be  in- 
validity of  the  latter,  his  intention,  if  the  trus- 
tees had  failed  to  appoint  the  Hlden  Trost  as 
the  beneficiary,  would  have  been  disappointed. 
The  purposeof  tbe  appointment  and  disposition 
to  that  institution  u  apparently  legal,  and  at 
common  law  may  have  lawfully  Men  aecom- 
plisbed  through  the  execution  of  a  power  In 
tbe  manner  the  testator  sought  by  his  will  to 
do  it.  It  also  fairly  comes  within  the  purposes 
for  which  a  pow  r.  as  defined  by  the  Statute, 
may  be  employed.  Id.  §74.  At  common  law 
a  trust  may  have  been  attended  with  a  discrc- 
tlonary  power,  upon  the  non-execution  of 
which  tbe  enforceable  character  of  its  ultimate 
limitation  mij^t  be  dependent.  Tbis  relation 
of  powers  to  which  trusts  may  bave  been  sub- 
jected was  preserved  and  provided  for  by  tbe 
statute;  and,  while  a  trust  povrer  is  in  its 
nature  imperative,  that  character  of  it,  in  the 
sense  of  being  enforceable,  may,  when  its  ex- 
ecution or  non-execution  u  m^ide  expressly  to 
depend  upon  the  will  of  the  donee,  be  sot- 
pended  by  and  during  the  existence  of  such 
discretionary  power  or  determined  by  its  exe- 
cution. In  tbe  present  case,  there  was  involved 
in  the  provision  for  the  Tilden  Trust  a  power 
in  its  terms  discretionary;  and  so  far  as  it  was 
so,  its  cxecuttOD  or  non  execution  was  made 
expreftsly  to  depend  on  the  will  of  the  trus- 
tees; and.  the  purpose  being  lawful,  it  was 
valid,  unless  In  contraventioa  of  the  Statute 
afralnst  Perpetuities.  It  is  urged  that  tbe  limi- 
tation provided  for  by  the  tbiny-flfth  arti- 
cle of  tbe  will  would  permit  the  unlawful 
suspension  of  tbe  absolute  power  of  alienation 
of  the  realty  and  of  the  absolute  ownership  of 
the  petsonnl  property constitutingthe  residuary 
estate  of  the  testator.  I  Rev.  Stat.  p.  723,  §  15; 
Id.  p.  778,  §  1.  This  would  be  so,  and  its  ef- 
fect the  hivaltdity  of  the  limitation,  If  such 
Buspension  would  not  by  the  terms  of  the  will 
necessarily  terminate  wit  !iia  a  period  not  longer 
than  tbe  continuance  of  the  life  of  tbe  survivor 
of  tbe  two  perjouB  there  designated.  Sehettter 
V.  Smith,  41  N.  Y.  328.  But  the  thirty  fifth 
article  must  be  construe  In  connection  with 
the  tbirty-nintb  article,  and  by  tbe  latter  the 
testator  directed  that  the  executors  and  trustees 
*'  possess,  hold,  manage,  and  take  care  "  of  the 
residuary  estate  during  a  period  not  exceeding 
such  two  lives.  This,  in  view  of  the  further 
direction  that  they  applr  such  estate  to  the  ob- 
jects and  purposes  mebttoned  in  the  will,  which 
was  Imperative,  Is  not  consistent  with  the  sus- 
pension of  the  absolute  power  of  alienation  of 
the  real  estate,  and  of  the  absolute  ownership 
of  tbe  personal  property  beyond  that  period. 
It  therefore  seems  tbat  tbe  future  estates  songbt 
to  be  created  by  the  testator  were  so  limited 
tbat  by  tbe  terms  of  those  prorisioiia  they  would 
necessarily,  aud  beyond  any  contingency,  bave 
tnminated  within  the  period  pnacrlDoil  tar 
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that  purpose  by  tbe  atatnte,  and  in  that  respect 
they  may  be  upheld.  These  views  lead  to  tbe 
coDclusioD  that  the  provisions  of  tbe  will  re- 
1a(iDg  to  the  Tildco  Trust,  and  tbe  powers  for 
tbeir  execution,  giveu  to  tbe  executors  and  trus- 
tees, were  valid,  nnd,  as  tbe  consequcDCe,  tbe 
main  purpose  of  tbe  action  must  fail. 

Since  tbe  commeDcemeDt  of  the  action,  and 
upon  the  application  of  the  executors  and  trus- 
li-es,  a  Tilden  Trust  has  l>een  iocorporatcd  in 
form  and  manaer  satisfacloiy  to  them,  and  or- 

Smized.  They  determined  to  endow  it  with 
e  entire  residuary  estate,  and  made  to  tbe 
institution  conveyance  and  Iransfer  ncrordin^- 
ly,  subleci  to  provisions  contingently  made  in 
tbe  will  by  the  testator  in  behalf  of  special 
trusts  by  nim  created,  and  as  there  directed. 
It  Is  insisted  that  tbe  act  of  incorporation  is 
not  such  as  was  lalcnded  by  tbe  testator,  in 
tliat  it  was  not  given  tbe  corporate  capacity  de- 
signed by  bim.  and  for  tbe  further  reason  that 
it  designated  tbe  executors  and  testamentary 
trustees  as  permanent  trustees  of  tbe  institu 
tion.  By  tbe  will  be  requested  them  to  obtain 
"an  act  of  incorporation  of  an  institution  to 
be  known  astbe  '  Tildeo  Trust,'  with  capacity 
to  efitablisb  and  maintain  a  free  library  and 
reading-room  in  tbe  City  of  New  York,  and  to 
promote  sucb  scientific  and  educational  objecis 
as  my  said  executors  and  trustees  may  more 
particularly  designate.  Sucb  corporation  shall 
bave  not  leas  Iban  five  trustees,  with  power  to 
fill  vacandes  In  their  number;  and,  in  case  said 
iostittttloD  be  Incorporated,  ...  I  hereby 
authorize  my  said  execu'ors  and  trustees  to 
organize  the  said  corporation,  desii;nate  the 
first  iruateea  thereof,"  etc.  In  thepreamble  of 
the  Act  of  incorporation  it  u  stated  that  the 
"  executora  and  trustees  deem  it  inexpedient  to 
designate  any  purposes  of  the  corporation 
.  .  .  otberthao  thcjestablisbmentand  raaio- 
tenance  of  a  free  library  and  reading-room  in 
the  Cily  of  New  York,  in  accordance  with  tbe 
purpose  and  intention  of  the  said  testator,"  and 
such  was  the  capacity  given  by  tbe  Act  lo  tbe 
corporation.  Tne  first  section  provided  that 
the  three  persons  (naming  them)  who  were  tbe 
executors  and  trustees,  and  such  other  persons 
as  they  should  associate  with  ibcmselves,  and 
their  successors,  were  created  a  body  corporate, 
under  the  name  and  title  of  ibe  "Tilden  Trust;" 
and  by  the  second  section  it  was  provided  that 
tbose  three  persons  should  be  permanent  trus- 
tees of  such  corporation,  and  that  they  designate 
and  appoint  other  trustees,  so  that  tbe  number 
sboula  not  be  less  than  five.  Tbe  testator  seems 
to  have  had  in  view  only  one  definite  purpose 
of  the  corporation.  That  he  exprvssed.  Be- 
yond tbe  establishment  and  maintenance  of  a 
'free  library  and  reading,  room,  he  contemplated 
that  the  promotion  of  some  further  scientific 
and  educational  objects  might  suitably  and 
properly  be  added  and  sustained.  He  there- 
fore provided  that  tbe  corporate  capacity  Ite 
adapted  to  such  objects  in  that  respect  as  the 
executors  and  trustees  should  designate.  This, 
however,  would  be  dependent  upon  circum- 
stances to  be  determined  by  tbem.  and  he  left 
it  to  their  discretion.  Be  evidently  did  not 
intend  that  the  corporation  for  (he  purpose  by 
him  definitely  appointed  should  be  fru^lralcd 
by  the  failure  of  tbe  executors  and  trustees  to 
exereliK  tticir  discretion  in  such  manner  as  to 
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give  occasion  to  amplify  tbe  oorporatecapaciiy 
of  the  institution.  The  qcestion  whether,  after 
the  creation  of  the  corporation  for  tbe  freo 
library  and  reading-room,  the  executors  and 
trustees  may,  b^  tbe  designation  of  sucb  further 
objecis,  authonze  the  enlargement  of  lis  capac- 
ity accordingly,  does  not  now  arise,  and  is 
not  conaiderea.  We  think  Ae  incorporaiioa 
was  not  invalidated  by  the  mann^tbe  capacity 
of  the  institution  was  defined  in  Ibe  Act.  No 

Sower  seems  to  have  been  ^ven  by  tbe  will  for 
esignation  and  creation  by  legislative  Act  of 
three  permanent  trustees  of  tbe  coiporation. 
It  may  be  that  the  testaior  intended,  and  he 
very  likely  did  expect,  that  tile  executors  and 
trustees  of  the  will  should  become  trustees  of 
the  instltutira,  md  this  may  have  been  accom 
plisbed  in  the  way  be  provided.  But  it  is  seen 
that  tbe  manoer  provided  for  the  selection  of 
the  first  trustees  of  the  insiituUon,  in  tbe  event 
it  should  be  incorporated,  was  snob  that  thvy 
were  to  be  designated  by  his  executors  and  trus- 
tees. Tbe  provision  made  by  him  for  tbe  or- 
ganiza'ion  in  that  respectof  Uie  iotti^ltion  wa<v 
not  observed  or  adopted  in  tbe  Act  of  its  incor^ 
poration.  Further  than  this,  thequeMion  which 
may  arise  upon  that  situation  requires,  ami  lins 
here,  no  consideration.  When  the  plaintiiT 
commenced  this  at^ton  it  may  have  had  sup- 
port in  the  invalidity  of  the  ulterior  provisioo 
of  the  thirty-fifth  artlcie  of  the  will  to  prevent 
tbe  appltcauon  of  any  portion  of  the  eotate  to 
the  inaeflnlie  objects  and  purposes  there  men- 
tioned. But,  as  the  executors  and  trustees  af- 
terwards made  a  determinatioD  which  would 
prevent  the  application  of  any  part  of  the  fund 
to  those  objects  and  purposes,  no  relief  in  that 
respect  la  now  eawnUal:  and  tbe  mly  pnrpons 
for  which  further  constdemtion  need  m  given 
to  that  subject  has  relation  to  tbe  question  of 
costs,  which  we  think  should,  on  behalf  of  tbe 
aeveiiti  parties,  be  chargeable  to  thfi  estate  of 
the  testator.  Tbe  judgment  of  tbe  court  be- 
low should  therefore  be  reversed,  and  tbe  com- 
plaint dismissed,  with  costs  In  that  and  tbi« 
court  to  all  tbe  parties,  appellants  and  lespon- 
dent,  payable  out  of  tbe  estate. 
Potter  and  VMUk  JJ.,  concur. 
Petition  for  rehearing  oremiled  December 
8, 1880. 


Re  Application  of  Hubert  O.  THOMPSON^ 
Commissioner  of  Public  Works,  etc..  to 
Extingulsl)  Certain  Water  Kigbia  in  Weu- 
cheater  County. 


APPEAL  OF  Charles  BUTLER 
(  N.  T  ) 

1.  A  <iwttUmot  Iket  on  eontUttUrngt/w^ 
Idenoe  Is  not  rerlewmble  by  the  Ooart  oC 
Appeals  on  an  appeal  from  an  award  of  damaftee 
in  condomnatioD  iHoceedings  under  iMwn  un, 

cbap.4«l). 

C.  EvMenca  v£  the  ajmrant  Mid  bj  the 
complainant  ft»r  other  nlmllnr  proper- 

NOTK.-Tbe  sute  of  tite  autliorittes  on  the  ques- 
tion of  piwrlnR  lvalue  of  property  brtbeprhtt 
paid  for  other  propertr  ts  so  fully  sbown  by  thf 
opliiloaMidtlielMrtefBofOoinMel  tkat  any  rnrthrr 
iumotatlon  thereon  seens  unnsdeftwr- 
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to  Dot  MlmMble  in  ooDdemnatioa  proceed - 
latBOO  tbeqiieatlon  of  the  value  of  thepropertjr 
wHi^  to  be  taken. 

S.  A  refliMd  to  ■■■e—  d>niage«  tor  In- 
Jmy  to  a  waterpower  is  not  ebown  so  u  to 
present  a  question  of  law  on  appeal  wbere  there 
was  no  expression  of  iatontlon  to  tbat  effect  and 
evldenoe  wai  taken  on  the  snbjeot  and  an  award 
to  the  claimant  made  In  frros  without  ttemB. 

4.  An  award  of  eommlasloners  In  con- 
demnation proceedliiK>  bo  based  on 
tbeirown  Tlew of  tbe  pro pe^  ae  well  aeon  teeti- 
moof. 

(October  S,  IBPl.) 

APPEAL  br  Charies  Bntler  from  an  orAei 
of  the  Geoeral  Tenn  of  tbe  Sapreme 
Cooit,  Seoonii  Department,  sfflrmtDg  an  order 
id  tfie  Special  T^rm  tor  Weatcheeter  Coaaty 
oonfirmldg  tbe  report  of  oommfsBtooen  who 
bad  been  apix^Dtea  to  assess  damages  for  cer- 
tain water  rights  sooKbt  to  be  acquired  by  the 
Commissioner  of  Public  Works  cn  tbe  City  of 
New  York.  Affirmed. 
The  facts  snmciently  appear  In  tbe  opioion. 
Mettrt.  'William  Allen  Butlor  and  WU- 
lard  Parker  Bntler.  for  appellant: 

The  exclusion  of  evldeoce  of  tbe  price  paid 
on  an  actual  purrbase  by  the  city  of  tlw  water 
power  next  adiololog  parcel  84  was  error 

Be  Utw  York,  L.  A  W.  R.  Go.  v.  Anwt,  97 
Bun,  161;  Oardner-v.  Brookline,  13?  Ms5«.  8S8; 
Ouibertmm  <ft  B.  Pack,  db  Prov.  Co.  v.  Ghieago, 
111  ID.  6S1;  Oherohee  t.  Sioux  Cits  A  i.  F.  T. 
L.  A  L.Vo.6i  Iowa,  STV;  Gnuord  B.  0».  v. 
Ore^,  38  N.  a  S42;  Wdekbum  t.  Milmaukee 
A  L^W.B  Oo.tS9  Wis.  864;  Langdon  v.  N-v) 
York,  SO  Hnn,  484;  *Be  New  York,  L.  A  W. 
R.  Co.  38  Htm,  639;  ShaUvde  v.  HUmeham 
Braneh  R.  Co.  6  Allen,  116;  Benham  v.  Dun- 
iar,  106  Mass.  865;  Often  T.  PitH  Biter,  118 
Haas.  260;  OXaadter  ▼.  JamaUa  Pmd  Aque- 
4uet  Corp.  128  Mass.  806. 

Mr.  Artlmr  H.  Kasrten.  with  Mr.  Will- 
iam H.  Cnari^  for  respoodent: 

It  was  not  an  error  on  the  part  of  tbe  com- 
mtsston  to  reject  evidenceof  what  tbe  city  bad 
paid  for  certain  water  rights  appurtenant  to  a 
neighborlnf  parcel. 

a  Both.  Dam.  p.  468;  Gouge  v.  Boberte,  58 
N.  Y.619;  ^nehaniv.  iWne  Jereej/ 8.  B.  Co. 
m  N.  Y.  393;  Mark  v.  Guardian  F.  Ins.  Co. 
14  N.  Y.  Week.  Dig.  888;  Batt  Penneylvania 
B.  Go.  V.  Bittter,  40  Pa.  68. 

The  evidence  of  tbe  price  paid,  or  amount 
received,  for  land  In  tbe  neighborhood  in  par- 
ticular iDBtancea  is  tnadmi^ible;  the  market 
valoe  being  tbe  only  proper  test.  Evidence  of 
aimilar  sales  would  be  no  lest,  as  these  sales 
might  he  the  resolt  of  fancy,  caprice,  or  folly, 
and  would  prove  nothing  on  the  point  in  qnes- 
tion. 

Kanaae  City  db  T.  R  Co.  v.  Spiitlos.  49  Kan. 
«*";  PenoMiDania  8.  V.  B.  Co  v.  !SietMr,\2i 
Pa.  571:  mxth  An.  B  Co.  v.  Metropolitan  Btev. 
B.  Go,  M  Htm,  18T;  CMur  BrinHnu  AUtodmtnt 
Go.  V.  Brffen,  5  Jones  &  8.  488. 

Even  if  the  value  of  neighboring  property 
were  competent  in  this  case,  it  could  not  tie 
properly  shown  bvtbe  offer  of  a  deed  showing 
the  price  obtaineti  at  private  sale. 

PiBopIt     MeOarO^,  8  Gent.  Rep.  888, 108 
K.  T.68IK 
UL.KA. 


Pao'ke^  J.,  dcHvered  the  opInloB  of  tibe 

court: 

This  proceeding  was  brought  pursuant  to 
tbe  powers  conferred  on  tbe  Commissioner  of 
Public  WorkB  of  tbe  City  of  New  York  bv 
chapter  440  of  tbe  Laws  of  1877,  and  the  vari- 
ous Acts  amendatory  thereof,  to  acquire  tbe 
right  to  divert  and  keep  diverted  from  tbe 
Bronx  River  all  the  water  of  tbe  river  north  of 
and  above  tbe  dam  at  Kenstco.  Tbe  commls- 
alonen  awarded  to  the  claimant,  who  was  the 
ownor  of  a  luge  and  valuable  fhrm  throoi^ 
which  Uie  river  ran.  damages  in  the  mm  of 
$7,370.  From  tbe  cvder  conSminp  such  re- 
port and  award  successive  appeals  have  been 
lakeo  by  the  claimant  to  this  court,  the  latter 
appeal  being  especially  authorized  the  Act 
of  1877.  tmi  tbe  fact  tbat  an  appeal  to  this 
court  to  permitted  does  not  hringup  for  review 
a  question  of  fact  ariiteg  upon  conflicting  ev- 
idence, and  this  court  has  no  Jurisdiction  to  re- 
view tbe  decision  of  tbe  Oeneral  Term,  unless 
error  of  law  In  tbe  prooeedines  be  found.  Re 
Thomjmn,  131  N.  Y.  877.  That  case  bad  fU 
origin  iiimoceedings  taken  under  chapter  480, 
Iaws  1888,  but  ihe  provision  permitting  an 
appeal  to  the  Court  of  Appeals  is  the  same  as 
in  the  Act  authorizing  tbe  proceedings  befrae 
us,  and  tbe  dedmon  cited  is  tberefore  appHca- 
hle  and  controHlog.  Unless,  thw,  amne  error 
of  law  requires  a  reversal,  the  dedrfm  of  tbe 
general  term  must  stand. 

Tbe  only  exception  to  which  our  attention  Is 
called  relates  (o  an  effort  on  the  part  of  the 
owner  to  prove  what  bad  been  paid  1^  tbe  pe- 
tftloiier  for  water  rights  appurtenant  to  a 
nelgbhorlng  parcel  on  tbe  same  river.  At 
folio  7467  the  counsel  for  the  owner  offered  to 
prove  that  tbe  City  of  New  York  purchased 
from  Robert  White  tbe  right  to  divert  tbe  wa- 
ters from  one  half  of  tbe  water-shod  of  the 
Bronx  River,  and  paid  bim  tbe  sum  of  (31,- 
991.66  for  sndi  nghts,  and  his  privileges  in 
connection  with  a  cerbain  mOl  upon  what  la 
known  as  the  "  Powder-MUl  Property,"  at 
Scaisdale.  Tbe  commission  declined  to  rule 
on  the  offer,  at  tbe  same  time,  by  its  cbairman, 
sayloe,  in  effect,  that  a  ruling  would  be  made* 
as  the  evidence  should  be  presented.  In  tbat 
connection  no  other  evidence  was  offered,  and 
the  exception  then  taken  is,  of  course,  not 
available.  But,  In  view  of  the  stipulation 
making  tbe  evidence  as  to  a]]  parcels  applica- 
ble to  any  other.  It  is  claimed  that  this  appel-  . 
laot  is  entitled  to  tbe  benefit  of  any  exception 
laken  to  the  rejection  of  evldeDce  bearing  on 
tbe  question  of  the  value  of  his  waterpower. 
We  shall  anume,  without  decidinjL  that  this 
claim  is  well  founded.  Robert  White  was 
rested  In  fee  with  the  riparian  ownership  in 
such  premises  at  the  time  of  tbe  commence- 
ment of  tbe  proceedings  to  acquire  title  by  the 
city.  Pending  the  proceedioes  be  died.  Sub- 
sequently, pursuant  to  an  agreement  with  bis 
beirg,  a  conveyance  was  made  to  thecity.  Re- 
specting tbe  manner  In  which  tbe  proof  was 
sought  to  be  made,  tbe  owner  offered  in  evi- 
dence Ihe  deed,  wbich  exprased  a  conridera- 
tiou.  But,  for  the  purpose  of  proving  tbe 
price  paid,  it  was  not  competent  /VP^  ^• 
McCarthy,  103  N.  Y.  680,  8  Cent,  Rep.  B88. 
One  or  more  witnefaes  were  asked  to  state  tbe 
sum  paid,  and,  as  the  objection  went  solely  to 
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tbe  competency  of  tbe  eTtdence  for  any  pur- 
poae,  it  must  oe  usumecl  that  the  witnesaes 
were  competent  to  answer  the  qaesttoQ.  And 
tbe  qneati'  D,  then,  ii,  Was  tbe  rejeoikw  of  tbe 
erideoce  aa  to  tbe  amount  paid  by  tbe  city  for 
the  White  waterpower  error  fa:  which  a  re- 
Tcrsal  should  be  bad  1 

This  mieuioD  baa  been  piesentcd  to  the 
courts  of  last  resort  in  several  of  tbe  Blates,  bat 
not  wilb  tbe  same  result  la  Massachusetts, 
New  Hampshire,  IlliBois,  Iowa,  and  WiscooaiD 
it  is  held  that  actual  sales  of  ofbersimnar  land 
in  tbe  vicinity,  made  near  the  time  at  which 
ttte  value  of  the  land  taken  la  to  be  determined, 
are  admissible  as  evidence  for  tbe  purpose  of 
arriving  at  tbe  amountof  compensation.  Oard- 
ner  t.  BrMkUne.  m  Mass.  aW;  CWbertton  <fc 
B.  PaOt  S  Prat.  Vo.  t.  OltUago,  111  III.  651; 
Chtiydeee  t.  Sioux  City  A 1.  F.  T.  L.  A  h.  Oe. 
Iowa,  879;  Coneord  H.  <h.  v.  Or«dy,i»  N.  H. 
343;  Wa$hbum  v.  Milieaukee  &  L.W.  R  Go.  S0 
Wis.  864.  While  in  some  of  tbe  other  juris- 
dictions.  notably  PennaylTaoia,  New  Jersey. 
Georgia,  and  Caliromio^  It  is  held  that  sales  of 
similar  property  are  not  admissible  for  the  pur- 
pose of  proving  tbe  value  of  property  about  to 
be  taken.  Eari  Penntiiivania  8.  Co.  v. 
ter,  4l)  I^.  53;  Pimn^lvania  A  N.  T.  R.  Co.  v. 
Buntuil,  81  Pa.  414;  Psnna^nia  d  8.  V.  R. 
Co.  V.  Ziemer,  1?4  Pa.  680;  Montelair  R.  Go.  v. 
BcMon,  36  N.  J.  L.  557:  Central  Pae.  R  Co. 
T.  Pearton,  85  Cat.  347-262;  8dma,  R.  dt  D. 
£.  Co.  T.  Keith,  53  Ga.  178. 

The  reasons  assigned  for  the  conclusion 
reached  in  tbe  cases  last  cited  are,  in  tbe  rosin, 
that  the  test  in  legal  proceedings  is,  What  is  tbe 
[M-esent  market  value  of  tbe  property  which  is 
tbe  subject  of  controversy?  It  may  be  shown 
by  tbe  testitDony  of  competent  wiineasea,  and 
on  croBB-examinatioD,  for  tbe  purpose  of  test- 
ing their  knowledge  reapecting  the  market 
vuue  of  land  in  that  vicinity,  tbey  may  be 
asked  to  name  such  sales  of  property,  and  the 
prices  paid  therefor,  as  have  come  to  their  at- 
tention. But  a  party  may  not  esiablish  tbe 
value  of  bis  land  by  showing  what  waa  paid  for 
another  parcel  similarly  Miuated,  because  It 
*  t^taltis  to  give  to  tbe  agreement  of  tbe  grantor 
and  grantee  the  effect  of  evidence  by  them  that 
Uie  consideration  for  tbe  conveyance  was  tbe 
market  value,  without  giving  to  the  opposite 
party  the  benefit  of  cross-examloaiion  to  abow 
that  one  or  both  were  mistaken.  If  some  evi- 
dence of  value,  then  prima  facie  a  case  may  be 
made  out,  ao  far  as  the  question  of  damages  is 
coDceroed,  by  proof  of  a  single  sale,  and  thus  tbe 
agreement  of  tbe  parlies  which  may  have  been 
the  result  of  necessity  or  caprice  would  be  evi- 
dence of  tbe  market  value  of  land  similarly 
siluated,  and  become  a  slaodard  by  which  to 
measure  the  value  of  land  in  controversy. 
This  would  lead  to  an  attempt  by  the  oppos- 
ing party  to  show:— Jlrst,  the  cIlsmmilaTity  of 
tbe  twQparcelsof  land;  and  aeeond,  thecircum- 
slances  surrounding  tbe  parlies  which  induced 
tbe  conveyance, — aucb  as  a  sale  by  one  in 
danger  of  Insolveooy,  in  order  to  realize  money 
to  support  bis  business,  or  a  sale  in  any  ottter 
emergency  which  forbids  a  grantor  to  wait  a 
reasonable  tifoe  for  the  public  to  he  informed 
of  the  fact  that  his  properly  is  hi  the  market; 
or,  on  the  other  hand,  that  tbe  price  paid  was 
Axoesaive,  and  occasioiied  by  the  fact  that  tbe 
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grantee  was  not  a  resident  <rf  tbe  locality,  nor 
acquainted  with  real  Tidoee,  and  was  thus 
readily  induced  to  pay  asum  farexceedhigihe 
market  value.  Thns  [each  transaction  la  real 
estate  claimed  to  be  similarly  sltmtKl  might 
present  two  side  issues,  which  could  be  msiie 
the  subject  of  as  vigorous  contention  as  the  main 
i^ue.  and,  if  the  iransaclions  were  numerous, 
it  would  result  in  unduly  prolonging  the  triaC 
and  unnecessarily  confuripg  the  lesuea,  with 
the  added  disadvantage  of  renderiag  prepar 
ratine  for  trial  difficult. 

Our  attentioD  has  not  been  called  (o  a  case  In 
Ibis  court  where  the  question  has  been  passed 
upon  in  tbe  manner  here  presented,  but  there 
are  a  number  of  dadefooa  iadicadog  tbe  tea- 
deocy  of  tbe  court  to  be  agalost  proving  value 
by  evidence  of  tbe  selliDgnlcs  of  simflBr  prop- 
erly. Id  Huntington  T.  AtttiU,  118  N.  T.  885, 
tbe  defendants  attempted  to  prove  ihe  valueof 
certain  sea-side  property  by  abowing  tbe  value 
of  other  property  of  tbe  same  general  character 
situated  in  different  places,  and  ^«d{(r«  Bradley, 
speaking  for  the  court,  said:  "It  may  be  Oat 
such  evidence  would  have  fiunMiM  some 
guide  for  estimate  of  tbe  value  of  tlM  property, 
but  might  not.  Such  evldenee  would  i^eaiiBt 
collateral  issues,  which  might,  and  very  likely 
would,  involve  a  variety  ofoonaideraiionsbav* 
ing  relation  to  siniilarity  or  difference,  and  to- 
ad vantages  and  disadvantages  of  the  different 
properties  in  Dumeroua  respects,  as  compared 
with  that  in  question.  It  is  quite  well  settled 
that  evidence  of  that  character  is  not  admiffii- 
ble  upon  tbe  question  of  the  value  of  property 
in  controversy."  Tlie  question  was  not  neces- 
sarily before  the  court  in  PeopU  v.  McCarthy, 
103  N.  Y.  630-688,  8  CAt.  Bep  888;  hut  C/iif 
Jvttice  Kuger. referring  to  the  question  whether 
tbe  price  mid  on  sales  of  rc«  estate  betiraea 
tndlvfdaals  la  admissible  as  evidence  of  value, 
said;  "We  think  it  quite  clear,  however,  that 
such  price  is  not,  in  any  view,  eompetent  evi- 
dence of  value."  In  ^nc4arrf  V.  iVw/^rwy 
S.  B.  Co.,  59  N.Y.  292,  thedefendantatteinptcd 
to  diow  the  value  of  a  sunken  stMm-boat  by 
proving  Uie  value  of  other  ■team-boatB  vim 
which  she  conM  be  compared,  and  it  was  bekl 
that  Ihe  evidence  was  not  cwnpeteot.  In 
J^ngdon  v.  Jfew  York,  69  Hun,  484.  the  objec- 
tion was  that  other  evidence  Bbooid  be  pro- 
duced to  establish  the  fact  sought  to  be  proven, 
(page  866,)  so  that  tbequesllcn  uf  tbe  rcle^wicy 
of  Uie  evidence  was  not  before  the  court.  We 
are  of  Ibe  opinion  that  the  value  of  property 
which  depends  upon  the  preaeoce  or  atveDce 
of  inherent  qualities  not  necesauily  present  or 
absent  in  other  and  umilHr  property  cannot  be 
proved  by  showing  the  price  for  such 
other  and  similar  property.  Tl»e  value  of 
properly  having  a  recofinised  market  vnlu«. 
such  as  No.  1  wheat  and  corn,  may,  of  course, 
be  fvoven  showing  the  market  prices;  bat 
the  valueof  property  which  is  dependent  upoo 
locality,  adaptability  for  a  particular  use,  ss 
well  as  the  use  made  of  property  immediatelr 
adjoiniog,  may  not  be  shown  "by  evidence  of 
the  price  paid  for  similar  property.  Even  an 
der  the  Hassachuaetta  rule^  a  revenal  wounl 
not  be  justiaed  because  of  tbe  extent  of  tae 
discrellon  vested  in  the  jodge  or  officer  pie- 
Siding  at  tbe  trial  to  detomfiie  whether  such 
erldeoce  h  admissible,  depending,  of  coarae. 
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on  TUiom  eiemeDti,  woh  as  the  nMroesR  or 
remotroeaa  of  Uw  time  of  tale;  wbeibw  tbe 
pttoifMs  are  far  aeparaled;  tbe  conditinn  of 
tbe  propeiij  about  toe  parcel  mid,  and  tbe  use 
paade  of  ii,  wbicb  my  bave  operated  lo  eo 
banre  or  dimiDub  its  twlliog  value;  the  atani- 
luil;  of  tbe  property,  not  ooly  aa  to  deserip- 
lk>D.  bot  as  to  ila  avulabilil^  for  use.  Ctandkr 
T.  Jamaica  Band  Aguedwt  Corp.  133  MaM. 
80-%;  Qarintr  w.  AwoJWm.  187  Man  8S8-Mt, 
aod  cases  oited. 

Id  point  of  time,  tbe  Wbite  sale  was  a  year  aod 
me  balf  prior  to  tbe  date  wben  tbe  tnTer  was 
madeto  prove  it.  The  White  waterpower  was 
in  actual  useio  tbe  operatitn  of  a  mill,  white  the 
waterpower  of  Mr.  Butler  bad  oot  been  utUiied 
ie  aoy  (tegree  whatever,  Tnie,eBiniiiob  mter 
will  be  diverted  txom  tbe  Butler  {ffoperty  as  tbe 
WUte  pKMwty.  but  U  does  not  follow  tbat 
tbe  lespertive  watetpowMi  are  of  equal  vttliw. 
Tbe  value  (rfawainrpower  depends  ooitsavaila- 
Mlity  for  use;  and  it  is  a  matter  of  common 
obBervatioo,  Uiat  at  certain  points  alcau;  a 
stream  tbe  walerpower  can  lie  more  readily 
■ad  cbeaply  made  available  industrial  pur- 
posea  tban  at  olbea.  8o,  if  appeUant's  eon- 
teotioo  as  to  tbe  admiaribility  of  ef  idenoe  of 
that  cbaiacter  could  be  allowed,  we  sbovid 
Deccssarily  reftsb  tbe  conclusion  tbatibenature 
ot  tbe  evidence  offered  as  to  similarity  was  not 
of  sucb  ft  obu-acter  as  to  authorize  a  court  lo 
bold,  as  a  matter  of  law,  that  tbe  commission 
improperly  exerciaed  their  discretion  in  i^ua- 
ine  to  admit  proof  of  tbe  price  paJd  for  tbe 
While  parcel. 

'ii>c  r^pellant  asserts  tbat  tbe  commiasion 
vefuaed  to  awaid  damages  for  the  injury  to  the 
daioiani's  watsrpow^,  and  iaslsttf  tbnt  in  so 
doinc  tbey  cesnmitted  an  error  in  principle 
whicn  may  be  reviewed  lo  this  court.  After  a 
tboiDUffb  examination  of  the  recnnl,  and  a 
careful  oonsideratioo  of  the  arpameot  in  be- 
half of  appellant,  tbe  eoochisioD  is  reached 
tbat  Ibis  court  is  not  warranted  in  determininic 
tbat  an  award  was  not  made  for  such  damages 
as,  in  the  judgment  of  the  commifision,  ibe 
claimsDt  will  snstaln  because  of  injury  to  his 
waterpower,  Tbe  olalmaBt  owned  about  doH 
acres  of  land,  coveriofc  4,388  feet  on  the  east 
bank  of  tbe  Bnmx  Biver,  and  about  4.686 
feet  upon  the  west  bank;  and  for  the  reduc- 
tion in  the  volume  of  water  which  naturally 
flows  over  this  courae,  occasioned  by  tbe  dl- 
vrrsion  on  tbe  part  of  tbe  city,  the  commie 
ttion  awarded  lo  bim  $7,370.  This  award 
was  made  in  gross,  no  items  being  given,  and 
It  is  therefore  impossible  to  determine  what 
poitfonof  It  was  allowed  for  Injury  to  ibe 
tract  because  of  the  lesseniDj;;  of  the  flow  of  the 
stream,  or  what  part  of  it  was  bo  award  for 
ilanuges  lo  the  waterpower.  Neither  ia  iho 
report  nor  In  the  conduct  of  Ibe  trial  ii  there 
any  indication  tbat  it  was  determined  tbat  tbe 
waterpower  was  of  no  value.  On  tbe  contiary, 
tbe  commission  received  a  large  amount  of  ex- 
pert testimony  offered  by  tbectaimani,  tending 
to  show  that  the  waterpower  was  of  considera- 
ble value.  No  evidence  in  tbat  direction  was 
rejected,  save  that  which  tended  lo  prove  tbe 
price  paid  by  tbe  div  for  tbe  White  water- 
power; and  it  sboula  be  assumed  that  Ibey 
gave  to  tbis  evidence  such  w^bt  as  it  wasen- 
titled  to.   Cfadmant's  experts,  it  is  true,  testi- 
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fied  tbat  tbe  wateipower  alone  was  of  far 
greater  value  than  tike  entire  amount  of  tbe 
award,  bat,  on  tbe  oUier  bud,  tbe  evidence  on 
tbe  part  of  tbe  dty  tended  to  sbow  tbat  it  bad 
little  or  no  value.  In  miiluog  tbeir  appraisal 
ib^  were  not  requinrd  to  adopt  tbe  estimate  of 
claimant's  experts,  but  were  manifestly  called 
upon  to  base  tbeir  award  upon  all  tbe  informa- 
tion obtained,  "not  only  from  tbe  evidence 
produced  before  them  but  from  tbsir  view  ol 
tbevealeatale."  Re  Thomptm,  121  N.  V.377. 
This  we  are  bound  to  assume,  in  tbe  lisbt 
afforded  by  tbe  record,  was  done.  Our  atten- 
tion Is  caJled  to  tbe  expressions  of  opinion, 
.both  at  special  and  general  term,  to  tbe  effect 
that  tbe  waterpower  has  no  apparent  value. 
But  it  does  not  ft^low  that  such  was  the  deter- 
minetton  of  tbe  ooromimiooer;  nor  can  it  be 
aaeuined,  because  of  tbe  opintoii  of  the  Judges 
sitting  lo  review,  tbat  tbe  commis^oB  enter- 
tained the  same  view.  There  an  "O  other 
questions  requiringcooeideration. 

TAs  order  sAovM  be  t^firmed. 

Allcmicar.  , 


E.  Willard  BOIES,  Betpt., 

V. 

Jchn  C  BENHAM,  Ext.  etc.,  of  Sarah  Ben- 
'   bam,  Deoeaaed,  Impleaded,  etc.,  AppL 

t  N.  Y.  ) 

A  ■HttiKaca  Itar  the  balHM*  of  flM|i»> 
nlHibe  m— y  In  mipvio*  to  ■■■♦bar 

gflTttB  to  *  third  penMii  for  inooe;  hor- 
TOved  to  make  a  oasb  paymeafc  on  ttie  purobase 
money  unless  tbe  veaitor  waives  tais  pritmty  or 
astopsblnuelf  from  asserting  It,  and  tblals  not 
accom  pushed  agreement  ot  all  parties  tliat 
tlie  deed  and  both  mortgocea  sball  be  recorded 
at  the  same  time. 

iFdOett,  Ch.  J.,  (tlMents.) 

(October  18, 

APPEAL  by  defendant  Benham  from  a  judg- 
ment of  tbe  Gtenezal  Tetm  of  tbe  Supreme 
Court.Tbird  Deporlmeut,  ail-nnioga  judgment 
of  ft  Spec-ial  Term  for  Bcbobarie  County  coo- 
flrmiug  the  report  at  a  referee  In  favor  of 


J^OTs. -Mortoaoeti  for  loons,  how  far  regarded  aa 
for  ourclutae  manev. 

A  mortfrsge  for  a  loan  to  pav  purobase  money  Is 
superior  to  the  dower  of  the  parohaaer^s  widow. 
KltUe  v.  Von  Djak.  1  SandC  Cb.  70, 7  L.  ed. 

Amortfra«e  fwrsueh  a  loan  Is  superior  elso  to  a 
prior  Judgrment.  This  applies  to  a  mort««ce  given 
to  a  third  pecsoD  with  the  seller's  oeseut.  JbM. ; 
Clark  T.  M  uoroe.  14  Mam.  8&li  Jackson  v.  Austin,  1& 
Jttkns.  477;  Haywood  v.  Noouer.  S  Bartk  Mt  Curtls 
V.  Boot,  SO  111.  03;  Laldley  v.  Af^.  flO  Iowa,  lU. 

The  same  is  true  ot  a  mortsmge  so  far  as  It  Is  (or 
Buuh  a  loao,  although  It  Includes  otber  lndel>ted- 
new.  Itay  v.  Adamv.  4  Hun,  332. 

Suvh  a  mortgage  Is  superior  also  to  a  prior 
mortgage  given  before  tbe  paramoirat  tlUe  which 
was  purchased  hy  the  advanoes  was  obtalnod. 
Kaiser  r.  Lembeok.  66  Iowa.  244. 

A  oontnwy  dootrloe  is  declared  In  Ohio  and 
Harylood.  In  Ohio  a  mortgage  for  advanoes  to 
purchase  money  is  held  not  to  bea  porebaae- 
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plafntiff  in  an  acUoa  brought  to  foreclose  a 
mortgage  and  to  have  it  declared  U>  be  the  first 
lira  npoa  the  mort^ged  premiaes.  Affirmed. 

.  Statement  1^  Bradley,  J. : 

The  plaintin,  by  cootract  with  Purple  Gard- 
ner, agreed  to  sell  and  convey  to  tbe  latter  cer- 
tain premises  io  Schoharie  County  for  $1,800. 
Afterwards,  on  March  11.  1884,  tbe  plaintiff 
received  $1,000,  made  deed  of  conve^nce  to 
Gardner,  and  took  from  faim  his  bond  for  $800, 
the  balance  of  tbe  purchase  mooey,  secured  by 
mortgage  on  tbe  premises.  This  action  was 
brought  to  foreclose  that  mortgage.  The  de- 
fendant Benham  held  a  mortgs^  made  to  her 
wpon  the  land  to  secure  the  payment  of  $1,000. 
Tbe  plaintiff  alibied  that  tbe  Hen  of  the  Ben- 
bam  mortgage  vas  subsequent  to  that  of  hfs 
mortgage.  This  she  denied,  and  alleged  that 
tbe  mn  of  bers  was  syncbroDOUS  with  that  of 
tbe  plaintiff's  mortgage.  Tbe  referee  deter- 
mined that  issue  agunst  ber,  and  by  his  report 
found  that  tbe  two  bonds  and  mortgages  were 
made  at  the  same  time  by  Oaidner,  wno  then. 
In  the  presence  of  the  plaintm,  borrowed  of 
Benham  the  tl.OOO;  that  the  two  mortgages 
were  recorded  at  tbe  same  time;  that  tbe  plain- 
tiff neither  parted,  nor  intended  to  part,  with 
his  equitable  lien;  and  that  tbe  lien  of  his 
mortgage  was  prior  to  that  of  tbe  defendant 
Benham;  and  upon  tbe  request  of  tbe  defend- 
ant the  referee  further  found  that  before  the 
conTeyance  was  made  It  was  agreed  between 
the  plaintiff,  CNirdner,  and  Benham  that  Gard- 
ner was  to  execute  to  ber  a  mortgage  on  tbe 

S remises  for  $1,000,  and  tbia  money  to  be  paid 
y  Benham  directly  to  the  plaintiff;  that  Gard- 
ner was  also  to  execute  to  tbe  plaintiff  another 
mortgage  on  tbe  premises  for  $80U;  that  tbe 
deed  and  the  two  mortgages  should  he  record- 
-ed  at  tbe  same  time;  and  that,  according  to 
the  agreement,  tbe  deed  and  mortgages  were 
-executed  and  delivered  at  tbe  same  time  as 
part  of  Ihe  same  and  one  transaction,  and  the 
payment  was  made  by  Benham  directly  to  tbe 
plaintiff.  The  referee  refused  to  find  that  tbe 
two  mortgages  were  equal  liens,  and  the  de- 
fendant Benbam  excepted. 


Mr.  B.  Oonntryman,  wtth  Mr.  O.  Lb 
Danforth,  for  appellant: 

The  grantor  waived  Uie  equHabte  Hen  for 
tbe  debt  by  reoetvlng  back  a  mortgage  creating 
a  l^al  lien  and  extending  the  time  of  pay- 
mem. 

Oai/lord  T.  Knapp,  10  Han,  87;  Fith  Him- 
land,  I  Patge.  30.  2  L.  ed.  646;  Siirltyv.  Cbn- 
greu  S.  8.  B^ntry,  %  Edw.  Ch.  006,  6  L.  ed. 
408;  BtiHoH  r.  Burrimm,  6S  Iowa,  Sll;  £Mer 
V.  Simmont.  54  Iowa,  368;  Young  v.  Wbti,  11 
R  Mon.  133;  RielumU  v.  JTeAtoMsn.  74  lad. 
100;  LitUe  v.  Brown,  8  Leigb,  SS8;  WOb  T. 
Barter,  06  Oal.  94S. 

Tbe  equltAble  Hen  being  waived,  the  parties 
mnststaiHl  upon  an  eqaaf  footing,  if  flocb  was 
Uufr  teal  intention,  as  ascertained  from  the 
facts  ftmnd  by  tbe  trial  court. 

It  was  competent  for  the  parties  in  Interest, 
as  between  uiemaelTee,  to  make  an  arraoKe- 
meotby  which  Benham  could  have  thsbeoaflt 
of  the  whole  or  any  portion  of  the  granttw's 
lien  for  purchase  monev. 

Dri/den  r.  Pyott,  8  Myl.  &  C.  070;  McGowan 
V.  StnitA.  44  Barb  389;  HieiMt  r.  OloPtr,  41 
Ind.  S5;  MUeMtw.  Butt,4SQm.  189;  MamUlm 
T.  emert,  2  Helik.  680;  LaOam  v.  StapUg,  46 
Ala.  468. 

Tbe  rights  of  tbe  third  person  adTandngthe 
purchase  money  and  receiving  tbe  mortgrn 
under  the  clrcnimtances,  are  pracieely  ue 
same  as  those  of  the  grantor. 

Kitm  T.  Vm  2)gke,  1  Bandf.  Ch.  78,  7  L. 
ed.M8;^aeiUmT.  ilii«fA*,15 Johns.  477:  Oun^ 
ningham  v.  KnigM,  1  Barb.  889;  Clark  r. 
Mvnrve,  14  Mass.  851. 

Whenever  tbe  law  gives  this  lien  to  a  vendor. 
It  gives  it  to  him  only  for  tbe  purpose  of  work- 
ing out  an  act  of  justice  for  him.  Tbe  lien 
does  not  ezlst  in  his  favor  aa  an  inflexible  mle: 
and  if  It  ever  did  It  ceases  to  exist  when  dr- 
cumstances  Justify  such  a  conclusion. 

Fitk  V.  Potter,  a  Abb.  App.  Dec.  140. 

An  agreement  between  the  parties  in  intereet 
at  tbe  time  concerning  their  respective  lieu  la 
binding,  and  will  be  enforced. 

Baikum  v.  Oweni,  47  Ala.  966. 

Plaintiff  was  not  entitled  to  a  foreclosure 


moner  mortvaffe  so  aa  to  be  superior  to  a  second 
mortva^  which  was  first  recorded.  Stansell  v. 
Bobeits.  18  Ohio,  UK,  U  Am.  Deo.  188. 

Nor  Is  it  superior  to  a  prior  Judfrment  to  Marj- 
hmd.  Heolderv.  Nfcknm,aBMd.m 

Nor  toaprior  mortea^  given  l)ef<we  ol>talnltv 
title,  Alderson  v.  Ames,  6  Hd.  62. 

A  mortffaffe  tor  purchase  money  Is  superior  to  a 
prior  one  ffh-en  for  a  loan  obtained  before  getting 
title  and  used  to  main  a  cash  parmeot,  although 
both  were  recorded  on  tbe  same  day.  Turk  v. 
Funk,  60  Mo.  18, 80  Am.  Rep.  771. 

Also  to  a  prior  mortgsire  made  for  a  loan  even  If 
It  was  obtained  br  fr«adulent  represeDtatlooa  aa 
tottUeandaWUtrtoHlvsafliitllen.  Doseabary 
v.  Hulbert,  6R  H.  T.  541. 

Also  to  a  subsequent  mortgage  for  a  loan,  al- 
though givflo  liefore  tbe  purohtwe-money  mort- 
gage was  recorded  as  against  on  BMlgnee  who  took 
It  after  the  purobsse-money  mortgase  was  record- 
ed. Rrower  r.  Witmeyer.  121  Ind.  BS. 

But  ft  Is  Inferior  to  one  given  to  a  third  person 
for  money  advanced  to  mnke  a  cash  paymeat 
where  tbe  latter  receives  his  mortguge  at  the  time 
■of  tbe  deHvery  of  the  deed.  wUoh  is  made  ta  fate 
14  L.  H.  A. 


presence  without  notice  to  btan  of  tbe  prior  pur- 
chase-money mortgage.  ITeffron  v.  Ftanigan,  87 
HIcb.  874. 

A  mortgage  for  tnitohase  money  tesupcHorto 
one  given  at  the  same  time  but  Ant  reoiwded  for 
mon^  to  pay  the  balance  of  tbe  purchase  prtee^ 

Brasted  v.  Sutton.  28  N.  J.  Eg.  313. 

A  purchase -money  mortgiige  is  superior  to  an- 
other given  at  tbe  same  time  to  a  third  person  al- 
though both  were  recorded  at  once.  ClaHi  v* 
Brown.  5  Allen.  MBi 

A  mortgage  given  to  the  grantor  to  superior  to 
one  given  at  the  same  ttmeto  an  Intermediate pur- 
obaser  by  oontraot  for  tbe  amount  due  falOL  Wil- 
liMMpcHtKat.  BanlTsApp.  90  A.  UB. 

A  mortgage  from  grantee  to  giaatOF  on  ivaslv- 
ing  a  deed  liy  arrangeawnt  wlUi  an  intarmadlate 
purohaeer  by  ooatraet  la  a  purehase-BH»ey  mort- 
gage superior  to  tbe  dower  of  the  purobaaer^ 
widow.  UoOowonv.  Smith,  «  Barb.  188: 

A  mortgage  for  money  advanced  to  make  a  cash 
payment  on  land  ie  not  luperior  to  tbe  vendorii 
llcn  as  to  timber,  although  the  deed  stipulalee  that 
the  vendee  staall  not  tw  restrained  from  cuttlog  tt. 
SIkes  V.  Page,  tl  Ky.  L.  Hep.  TVt.  B.  A.  It. 
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eutttng  off  tbe  BrDbam  mortgage  m  a  satwe- 
qaeot  incumbtanoe. 
Fbtier  r.  Ovniaa,  Clariw,  Oh.  ISO,  7L.  ed. 

e& 

Matn.  HUler  A  Palmar»  for  mnMmdmt: 

Conceding  that  It  was  agrMd  that  the  mort- 
gagee sboiud  be  recorded  at  the  iame  time, 
that  ted  does  not  make  the  mortgagee  of 
equal  lien. 

miit  T.  Horrman,  M  N.  Y.  400. 

Benbam's  mortgan  canool  out  off,  or  stand 
equal  witb,  tbe  eaottabie  Hen  of  tUi  plaintiff 
tor  his  $800,  for  the  referee  settles  as  a  ques 
doD  of  fact  that  by  tbe  sale  plaintiff  was  en- 
titled to  a  lien  for  the  unpaid  purdMse  money, 
that  he  did  not  hilend  to  waive  or  part  with 
tbai  lien,  and  that  hto  nunlgage  waaentltled  to 
priority. 

Jaekaon  t.  AvtUn,  16  Johns.  477;  ^r«neh  t. 
LeB0$,  16  N.  T.  Week.  Dig.  260. 

The  giiriog  of  tbe  deed  bv  plaintiff  lo  Gard- 
ner and  taking  the  $800  mort^^te  hack  was  an 
Indivisible  transaction.  No  mortgage  or  other 
lien  coald  come  in  between  tbem. 

Ihuenlmrv  HttiAeH,  SO  N.  Y.  641;  French 
V.  /^Roff.  IB  N.  Y.  Week.  Dii;.  269;  Qrem- 
point  Sugar  Oa,  t.  WhiUn,9aii,  Y.  887;  £Um 
r.  fltwrmoii,  90N.Y.4aA;/aafci9ii  t.  MeKmmn, 
8  Wend.  886,  SO  An.  Dee.  690:  Stem  t. 
Tifft,  15  Johns.  468,  B  Am.  Dec.  266;  Bolbnok 
V.  Finney,  4  Masa.  669,  8  Am.  Dec.  948;  Rav- 
ton  T.  Lampman,  S  N.  Y.  466. 

Brftdla^t  J.,  delivered  tbe  opinion  of  the 
court: 

The  plaintiff  had  an  equitable  Hen  for  the 

purchase  money  unpaid  until  tbe  substitutioo 
for  it  of  the  legal  lien  of  the  mortgage  taken 
by  bim  to  secure  the  payment  of  the  glance 
of  the  purchase  money.  Fish  t.  Boietand,  I 
Paige.  SO,  S  L.  ed.  64S;  Payne  v.  Wiltm,  74  N. 
Y.  b48.  And  the  conveyance  having  been 
made  and  the  mortgage  takm  by  him  in  the 
same  transaction,  the  former  will  be  deemed 
made  subject  to  the  latter,  and  in  practical  ef- 
fect tbe  ETantee  took  by  the  deed  the  etjuitT  of 
rwl«mption  only.  8^tt  v.  Tifft,  16  JohnB. 
458,  8  Am.  Dea  266;  Jwekwn  v.  MeKenny,  3 
Wend.  288,  20  Am.Dec.  690;  Ai«)«on  t.  Lamp 
man,  S  N.  Y.  466;  Duaenbvry  v.  Bulbert,  60 
N.  Y.  641;  amtant  r.  8enm,  8  Barb.  1S8. 
And  subject  to  a  mortgage  made  at  the  time 
of  conveyance,  by  tbe  grantee  to  a  third  person 
who  advances  tbe  purchase  money,  are  dower 
(although  the  mortgage  Is  made  by  the  hus- 
band aJone)  and  previous  judgments  against 
bim.  1  Kev.  Stat  p.  740,  ^  6;  Id.  p.  749,  § 
6;  Code,  8  1854:  Jeektm  v.  A'^n,  16  Johns. 
477;  Kim  T.  ran  Dyek,  1  Sandf.  Cb.  76,  7  L. 
ed.  246;  Cunningham  v.  Knight,  1  Barb.  399; 
Clark  V.  Munroe.  14  Mass.  851. 

But  bv  reason  of  the  pre-existing  equitable 
lien  of  the  vendor  and  grantor,  which  contin- 
nes  until  the  BnbstUiition  for  U  of  the  legal  lira 
of  the  mortgage  to  secure  the  unpuld  purchase 
money,  the  mortgage  so  taken  by  him  has  pri- 
ority over  that  of  such  third  person  taken  at 
the  same  time  from  the  grantee.  Clark  v. 
Brown.  3  Allen,  509;  Turk  v.  Fvnk.  68  Mo.  18, 
80  Am.  Rep.  771;  Wittianuport  Nat.  BanJifg 
App.  91  Pa.  168.  As  to  the  former,  the  con- 
tinuity of  the  lien  is  not  broken,  but  merdy 
changed  in  cbuacter  from  an  equitable  to  a 
14L.  RA. 


legal  one,  perfected  by  the  mortgage  to  him 
for  tbe  balance  of  the  purchase  money.  Sti^ 
ford  V.  Van  Btnutitur,  9  Cow.  816;  Payne  v. 
WtiMon,  tupra.  And  this  is  not  dependent  on 
the  Statute,  It  is  nnneoessary  to  inquire 
whether  any  different  question  may  have  arisen 
In  the  presrat  case  If  no  equitable  title  In  the 
vendee  and  no  equitable  lien  of  tbe  vendor  bad 
preceded  the  time  of  tbe  execution  and  deliv- 
ery of  the  deed  and  mortgage.  A  grantor 
may,  bonever,  agreement  waive  bucd  [olor 
right,  or  eetop  mmaelf  from  asaardng  It,  and 
thus  subject  Uie  lien  of  bis  to  tbe  preference  of 
that  taken  by  another  at  the  same  time  on  the 
property,  or  plac^  it  mi  an  equal  footing  with 
It.  The  question  at  tbe  trial  was  whether  that 
was  done  in  tbe  presentcaae.  Such  ma^  have 
been  the  intention  of  the  parties,  and  it  may 
be  that  the  evidence  would  have  warranted 
that  finding  by  tbe  referee.  But  tbe  facts 
found  by  bim  did  not  require  such  conclusion. 
While  there  was  evidence  on  tbe  part  of  the 
defendant  tending  to  prove  that  such  was  the 
purpose  of  tbe  parties  at  tbe  time  of  the  trans- 
action, that  of  the  plaintiff  was  to  tbe  con- 
trary. The  evidence,  and  tbe  inferences  de- 
rivable from  It,  presented  in  that  respect  & 
qneatlon  of  fact  for  the  referee,  whose  deier- 
minatimi  must  here  be  deemed  cooclosivc  upon 
UMt  fesoe.  The  understanding  of  the  pattles- 
as  found,  that  tbe  deed  and  mortgages  were  to 
be,  and  accordingly  were,  made  and  recorded 
attbe  same  time.uid  not  necessarily,  and  as  mat- 
ter of  law,  place  tbe  lien  of  the  two  mortgagea 
on  an  equality,  as  would  have  been  the  case  if 
neither  of  tlie  mortgagees  bad  been  the  vendor 
and  grantor  of  the  premises.  Upon  the  facts 
so  found,  he  did  not  necessarily  waive  any 
rights  which  the  relation  of  vendor  and  grantor 
gave  bim.  The  inquiry  as  to  the  purpose  of 
the  understanding  that  tbe  mortgages  should 
be  made  and  recorded  at  tbe  same  time  waa 
for  the  consideration  of  tbe  referee  upon  the 
evidence,  and  whether  it  was  intended  to  con- 
fer greater  rights  upon  tbe  defendant  Benham 
tbao  would  arise  from  the  more  fact  that  they 
were  so  made  and  recorded  was  for  him  to  de- 
termine. He  found  that  the  plaintiff  did  not 
waive,  or  intend  to  waive,  his  equitable  Heo. 
By  thia  he  meant  to  be  understood  that  tbe 
IMinUff  neither  waived,  nor  Intended  to  waive 
or  surrender,  any  of  tbe  rights  which  the 
equitable  lien  existing  in  bis  favor  up  lo  tbe 
time  of  taking  his  mortgage  afforded  him. 
This  was  tbe  right  of  preference  of  bis  lieu 
preeumptively  arising  from  his  equitable  lien 
merged  in  the  legal  lien  of  bis  mortgage. 
^afford  T.  Van  Renueiner,  9  Cow.  810. 

Tbe  defendant's  Hen,  having  been  founded 
upon  the  security  given  for  that  amount  of  the 
purchase  money  advanced  by  her  for  the 
grantee,  was  secondary  only  to  that  of  ttie 
plaintiff's  mortgage.  In  Fitter  v.  Crandail, 
Clarke,  Cb.  120.  7  L.  ed.  68,  all  the  mortgagees 
were  grantors  of  ibe  premises,  and  in  that  re- 
spect tbelr  ngbla,  and  consequently,  as  be- 
tween themselves,  tbe  liens  of  the  mortgages- 
stood  on  equality.  In  the  case  at  bar  tbe  de- 
fendant's claim  resis  upon  an  alleged  agree- 
ment with  the  plaintiff  to  place  her  mortgage 
In  such  relation  witb  that  of  Ibe  plaintiff.  As 
that  position  is  not  supported  by  the  findings 
of  the  referee,  tbe  liens  of  the  two  mmtgsges- 
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niist  here  be  treRted  as  having  the  relation  in 
which  tbe  law  iriaced  tbem.  Wliile  ii  is  true. 
■AS  suggested,  tbat  tbe  dcfendaDt  is  entitled  to 
benefit  of  the  findings  of  the  referee  most 
favorable  to  ber,  if  there  is  a&y  material  cou- 
'flict  between  tliem,  there  is  no  inconsistenOT' 
in  the  findings  for  tbe  applioaiioo  of  that  rule 
to  subatantiallr  aid  the  defendant.  Kelly  v. 
LMoeti,  122  N.  Y.  688. 

The  judgment  t/iovld  be  afflnud. 

All  concur,  except  FoUatt*  Ch,  J.,  dissent- 
ing, and  Haigrbt  and  PvlMr«  JJ.,  absent 

FoUtttt.  Ch.  J.,  dissenting: 

Since  180.'),  the  statutes  of  this  Sute  have 

{>rorided  tbat  tbe  lien  oi  a  nuirtgnge  given  on 
and  to  secure  the  payment  oi  its  purchsae 
price  is  superior  to  tbe  Hen  of  a  prior  judg- 
ment waittst  the  grantee.  Laws  180K,  chap. 
99:  1  Rev.  Laws,  p.  87S,  %  16:  Rev.  SUt.  p. 
749,  ^  5:  Code  Oir.  Proc.  §  1254.  Since  1828 
tbe  statutes  have  provided  tbat  the  lien  of  a 
mortgage  in  which  the  wife  does  not  Join, 
given  00  land  purchased  during  covertuie,  to 
secure  the  payment  of  its  purchase  price.is  supe- 
rior to  ihe  claim  of  the  widow  of  tbe  mortgagor 
to  dower  in  the  premises.  1  Rev.  Stat.  p.  740,  % 
S.  It  has  been  frequently  held  under  these 
statutes  tbat  a  mortga^  executed  by  a  grantee 
simultaoeoualy  with  bis  grant,  on  the  subject 
of  tbe  grant,  toaperson  other  than  the  grantor, 
to  secure  the  payment  of  money  loaned  with 
vbich  to  pay  the  purchase  prire,  and  wbicb  la 
so  applied,  »  entitled  to  the  same  prioritv  over 
a  prior  judgment,  and  also  over  the  witfow  of 
the  mortgager,  as  a  mortgage  to  secure  tbe 
purchase  price,  executed  ny  a  grantee  to  tbe 

fraolor.  JacltBim  v.  Auttin,  15  Johns.  477: 
layviood  T.  Noonev,  8  Barb.  643;  Bag  t. 
Adam»,  4  Hon,  8^;  Sfote  v.  Tm,  16  Jofaos. 
458,  8  Am.  Dec.  366;  Kittle  v.  Van  Dgek,  1 
Sandf.  Ch.  76.  4  L.  ed.  246;  MeOou/an  t. 
Smith.  44  Barb.  232;  4  Kent.  Com.  89:  2  Pom. 
Eq.  Jur.  g  145;  1  Jones,  JMort.  ^  464. 

In  Massachusetts,  where  there  Is  no  surh 
statute,  a  mortgage  taken  by  a  third  person  to 
secure  tbe  payment  of  money  loaned  and  ap 
plied  to  the  payment  (rf  the  purchase  price  of 
the  mortgaged  pioperty  has  tbe  same  priority 
over  tbe  wid<>w  s  ngbt  of  dower  as  though  tbe 
mortgage  had  been  given  directly  to  tbe  gran- 
tor.  Vtark  r.  Munroe,  14  Mass.  861.  Tbe 
statutes  cited  do  not,  in  terms,  include  nor  ex- 
clude mortgages  taken  by  third  persons,  and 
the  cases  referred  to  rest  upon  tbe  theory  tbat 
a  person  advancing  money  to  pay  the  pundiase 
price  of  land,  and  which  is  so  applied,  has  tbe 
same  equity,  and  is  entitled  to  tbe  same  secur- 
ity, as  tbe  grantor  has  under  a  mortgage  to 
bim  for  the  payment  of  tbe  purchase  money. 
Tbe  plaintin  io  this  action  (who  was  tbe  gran- 
Iot).  by  extending  the  time  for  tbe  payment  of 
part  of  the  purchase  money,  and  takingamort- 

Sngethetonn-wlth  knowleige  tbat  tbe  remain- 
erof  the  purchase  price  was  to  be  raised  by  a 
mortgage  to  Mrs.  Benham,  exchanged  bisequl- 
table  lien  for  a  legal  one.  Fayiu  v.  WiUon, 
14  N.  Y.  848:  Fish  v.  Uotrland.  1  Paige.  20,  2 
L.  ed.  546;  Bond  v.  Kent,  2  Yen).  281;  Capper 
T.  SpoUitweod,  Tarn.  21;  Toang  t.  Wood,  11 B. 
Hon.  188;  Camtkn  v.  VaU,  88  Oal.  684;  Made- 
reth  T.  SifmmonK,  15  Yes.  Jr.  820: 1  White  ft 
T.  Lead.  Cm.  in  £<|.  280. 
1 4  L.  R.  A. 


Tbe  referee  found  tbat  it  was  agreed  be- 
tween Boies,  (be  grantor.  Ghtrdner,  the  gran- 
tee, and  Mrs.  Benbam,  tbat  tbe  deed  and  tx>lb 
mortgages  should  be  executed,  delivered,  and 
recoram  at  tbe  sameiime.  and  that,  pursusot 
to  this  agreement,  tliey  were  so  executed,  de- 
livered, and  recorded;  but  he  refused  to  find 
whether  it  was  ngreed  tbat  tbe  mortgages 
should  be  concurrent  liens,  or  tbat  one  abould 
have  priority  aver  tbe  other,  -filfbleea  hun- 
dred dollara  was  (be  puicbaae  price  <^  the 
land;  tbe  payment  of  $oOO  was  secured  by  tbe 
mortgage  to  the  plaintiff;  and  the  remainder, 
|i,000,  was  paid  toblmin  cashfnmisbed  by 
Mrs.  Benliam,  tlie  payment  of  wUch  waa  se- 
cured by  ber  mortgage;  and,  in  tbe  absence  of 
an  agreeroent-to  the  onntovy.  she  ataiids  In 
his  snoea  as  to  this  sum,  ber  equity  being  equal 
to  his  in  every  respect.  I  am  nnaUe  to  see 
how  the  plaintiff,  with  Hia.  Benbam's  maauf 
in  bis  podtet,  obtained  in  tbls  way,  by  bis  con- 
currence, can  be  said  to  have  an  equity  supe- 
rior to  hers.  Under  tbe  decisions  last  cited,  if 
Mrs.  Benbam  bad  loaned  Gardow  $1,800  for 
the  purpose  of  paying  the  whole  of  the  pur- 
chase money  to  the  grantor,  and  it  had  been  so 
applied,  and  she  bad  taken  a  mortgage  for  her 
security  on  tbe  land,  she  would  have  stood  in 
tbe  place  of  tbe  grantor,  and  have  been  en- 
tiilea  to  every  equity  that  he  would  have  been 
enUiled  to  lutd  he  taken  the  mortgage.  lo- 
siead  of  advancing  the  whole  purchase  price, 
she  advanced  bat  part,  and  received  her  mort- 
gage; and  why  she  is  not; ro  tante  in  the  plaos 
of  tbe  grantor,  and  invested  with  all  bis  equi- 
ties, it  is  difflcult  to  see.  Had  there  been  an 
outstanding  judgment  a^inst  Gardner  wben 
these  mortgages  were  given,  Mra.  Benbatn's 
mortgage  would  have  bad  the  same  priority 
over  the  judgment  as  the  j^niiff'a  mortgage, 
and  in  case  of  Gardner's  dealb  her  mor^{age 
would  be  prior  to  the  daim  bis  widow  to 
dower  in  the  mortcaged  piemtses,  Uie  aame  as 
tbe  (daintiff's  mortgage. 

Id  Ctarh  v.  Brown,  8  Allen,  609.  two  mort- 
gages were  executed  on  the  same  day,  and  re- 
coraed  at  tbe  same  time.  Que  was  to  secure 
the  payment  of  part  of  tbe  purchase  price  of 
the  mortgaged  land,  bufr  the  other  does  not 
appear  to  have  been  to  secure  money  applied 
in  payment  of  tbe  remainder  of  tbe  purchase 
money.  Tbe  mortgage  for  tbe  purchase  money 
was  held  the  prior  lien. 

In  the  case  of  WiUiamaport  2ftU,  BattVt  App. , 
91  Pa.  168,  land  was  contracted  to  be  sold  by 
Hall  to  Nichols,  who  afterwards  contracted  to 
sdl  it  to  Potter  and  Wonderiy  for  $40,000.  At 
this  time  there  was  due  Hall  from  MicbolH 
$10,000  on  contract.  Hall  conveyed  tbe  land 
to  Potter  and  Wonderiy,  receiving  from  them 
their  bonds  for  $16,000  due  bim,  secured  by 
mortgage  on  tbe  property.  On  tbe  same  day 
Potter  and  Won^ly  gave  to  Nicb^  booda 
for  $24,000,  secured  hr  a  mortgage  on  tbe 
premises.  Tbe  deed  and  mortgages  were  exe- 
cuted and  recorded  on  tbe  same  day.  It  was 
asserted  tbst  the  mortgages  were  concurrent 
liens,  but  it  was  held  that  tbe  one  to  Hall  wn» 
prior,  because  given  to  him  in  payment  of  tbe 

Surchase  price  He  bad  a  clear  equity  agaioat 
I  ich<^  and  bis  aaiiBiiee.  because  Nloboh  owed 
bim  tbe  $16,000,  Tbe  purdkase  prtoe  of  tbe 
laad.  which  be  ww  bound  to  pay  befon  be 
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«on1d  acquire  title,  or  berore  be  could  become 
entilM  to  fats  profit  of  924,000  artshig  from 
biB  sale  to  P.  and  W.,  to  secure  wbieb  be  re- 
ceived bismorlgtge.  As  was  said  bj  the  court 
In  discuadng  this  quntioo:  "Thus,  substao- 
tially  and  In  effect,  the  morteniEe  to  H&II  vas 
for  the  parcbase  moDejr  due  bim  od  his  legal 
title,  aiKl  the  mortgsge  to  Nichols  was  for  tbe 
-value  of  hts  equitable  interest  in  the  land.  .  .  . 
Micbola  could  not  asaert  any  equity  to  defeat 
the  euperior  rirht  of  tbe  mortgaice  given  to 
Hall." 

Id  T\ir]t  v.  F^nk.  68  Ho.  18.  80  Am.  Kep. 
771.  tbe  plaintiff  sold  land  to  tbe  defendant  ty 
MB  executory  cootraot  for  9^,300,  of  which 
£500  was  to  be  paid  on  tbe  execution  of  the 
deed,  and  tbe  remainder,  $1 ,700,  was  to  be  se- 
cured to  be  paid  by  a  morffage  on  tbe  prem- 
iaes.  The  purchaser,  before  receiving  bis 
deed,  borrowed  $000  of  a  third  person,  to  se- 
cure the  payment  of  which  a  mortgage  was 

Sveo  and  placed  on  record,  ti^obsequently 
e  fSOO  was  applied  In  payment  of  part  of 
tbe  pnrcbase  price,  a  deed  was  given,  and  a 
purcbase-mooey  mortgage  to  secure  the  $1,700 
^was  executed.  It  was  held  that  the  mortgage 
for  $1,700  was  prior  to  the  one  for  $500,  upon 
the  irouad  that  tiw  mortgagor,  when  be  exe- 
cuted ibe  mortgage  for  ^00.  had  no  title  to 
ibe  land,  and  could  only  give  a  lien  upon  bis 
tbeti  existing  interest  in  It.  Tbe  grantor  did 
not  know  of  the  ezecutlon  of  tbe  mortgage  to 
tbe  third  person  until  after  be  bad  conveyed 
and  reooiaed  his  mortgage.  The  three  cases 
3h(  died  do  not  wem  lo  me  decisive  of  tbe 
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one  at  bar,  nor  are  they  nearly  related  to  it. 
It  is  not  asserted,  and  under  Ibe  ficta  found  It 
!  cannot  be  successfully  maintained,  that  the 
bolder  of  either  mortgage  bad  acquired  a  1^1 
preference  over  the  other.  Under  tbe  deds- 
1009,  whieb  rest  upon  tbe  principles  of  nat- 
ural equity,  tbe  equities  of  these  mortgagee!) 
are  equal,  each  holding  a  security  for  the  Pay- 
ment of  parts  of  tbe  purchase  price  of^tbe 
mortgaged  premises. 

In  Oranger  v.  Crouch,  86  N.  Y.  494,  two 
mortgages  were  given  bj  tbe  grantee  to  tbe 
grantor  to  secure  tbe  payment  of  part  of  the 
purchase  price  of  the  mortgaged  land.  Both 
were  executed  and  recordeo  at  the  same  time. 
One,  tbe  smallest,  and  tbe  first  to  fall  doe, 
was  assigned,  and  tbe  assignee  claimed  prior- 
ity. It  was  held  tb&t,  Iwth  being  given  for 
the  purchase  price,  tbe  equities  were  equal, 
and  that,  in  tbe  absence  of  an  agreement  that 
one  should  have  priority  over  the  other,  tbey 
were  concurrent  lleDS.  The  preenmption  be- 
ing that  the  mortgages  in  the  case  at  bar  were 
concurrent  Uena,  the  burden  of  estahlisbing 
that  one  was  prior  to  tbe  other  rested  on  tbe 
party  alleging  It,  and,  the  referee  having  failed 
to  fliid  an  agreement  that  ttie  plalnti^  mort- 
gage was  to  be  prior  to  Mrs.  Benbam's,  be 
cannot  sustain  this  judgment.  On  a  retrial  It 
will  undoubtedly  be  determined  whether  It 
was  agreed  that  either  morrguge^nd,  if  so, 
which,  was  to  have  priority.  The  parties 
have  the  right  to  have  this  issue  determined. 

The  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  coeta  to  aUde  the  event. 


KEW  TORE  COURT  OF  APFEAtS. 


Lydia  HULBERT  et  al.  Admrs.,  etc.,  of 
Reuben  D.  Holbert,  Deceased,  Ea>pU., 

V. 

William  B.  CLARK  el  al.,  Appt$. 
t  N.  T.  ) 

Tbe  ftirsdomr*  of  m  mortgace  la  not 

I'iirt  within  twenty  jrean  under  Code  CHv. 
Proc.,  •  381.  althouyh  It  oontaiu  no  covonaDt  to 
par  and  tbe  rlffht  of  action  od  notes  ttiereby  ae- 
eured  is  barred  by  the  statute,  whloh  simply  Iwra 
tbe  remedy  without  discbArgriog  tbe  dcM 

(October  8,  ISVL) 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  General  Term  of  tbe  Supreme  Court, 
Fiftb  Pepartment,  afllrraing  a  judgment  en- 
ter^ in  tbe  office  of  tbe  Cleric  of  Seneca 
County  upoo  the  report  of  a  referee  in  favor 
of  plaiotidfs  in  an  action  brought  to  foreclose  a 
mo^age.  4^tnMEf. 

Statement     BarL  J.: 

This  action  was'  ocnnroenced  In  July,  1887, 
to  foreclose  a  mortgage  executed  and  delivered 
by  the  defendants  to  Reuben  D.  Uulbert,  the 
plalnlifTs  intestate,  on  tbe  8th  day  of  March, 
lb67.   The  moitgage,  as  staled  therein,  was 

Von.— For  note  on  tbe  ItmltatlOD  of  time  for  an 
aotiOD  to  foreoloae  a  mortcage,  see  HcKlMob  v. 
Davenport  tWcA.)  10  L.  R.  A.  HOT. 
14  L.R.A. 


given  to  secure  the  payment  of  eirtt  promis- 
sory notes,  of  $500  each,  held  by  Hulbert,  all 
bearimr  ibe  same  date  as  the  mortgage,  and 
maturing  at.dlffn«ot  times,  within  nme  monUis 
from  their  date.  It  was  provided  that  tbe 
mortgage  should  become  void  if  tbe  notes, 
principal  and  interest,  should  be  paid  at  ma- 
turity; but  that  in  case  of  default  in  the  pay- 
ment of  tbe  notes,  or  any  part  thereof,  it 
should  be  lawful  ftHr  the  mor^ngee  to  sell  the 
mortgaged  premises  in  the  manner  prescribed 
by  law,  and  out  of  tbe  moneys  received  upon 
sucb  sale  to  retain  the  amount  then  due  and 
unpaid  upon  sucb  notes,  and  to  my  the  bal- 
ance, if  any,  to  the  mortgagor  William  B. 
C^ark.  Ttwre  was  no  covenant  to  pay  Ibe 
notes  or  the  mortgage.  The  answer  afleged 
payment  of  the  notes,  a  8e^off,  and  the  «x- 
years  Statute  of  LImitaMons.  Tbe  action  was 
referred,  and  tried  before  tbe  referee.  He 
found  ibal  two  of  tbe  notes  had  notbeeu  paid, 
and  that  there  was  due  thereon,  over  and 
above  the  set-offs  allowed  by  him,  the  sum  of 
$1,810.09:  and  be  decided  that  tbe  motteage 
was  a  subaistlog  security  for  that  sum,  ana  or- 
dered judgment  of  foreclosure.  The  judg- 
ment entered  upon  the  report  having  been  af- 
firmed at  tlie  general  term,  the  defendants  ap* 
pealed  to  Uiis  court. 

Mr.  J.  N.  Hunmond,  for  appellants: 
TIk  mortgage  was  given  expressly  to  secare 
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pByment  of  the  notes;  so  that  it  is  impoasfble 
to  foreckwe  this  morlgiig«and  order  m  sale  and 
applicaUoii  <tf  the  money  without  an  adjudica 
Uoo  by  the  court  of  the  amount  doe  cm  the 

notes. 

No  action  «an  be  mdntalned  upon  tbe.notee 

themselves. 

Jaekmm  v.  SaekeU,  7  Wend.  94. 

The  mortgage  has  no  life  independently  of 
the  debt  itTs  given  to  secure.  The  discharge 
of  tbe  debt  discbarges  the  mortgage. 

Atfttmr  V.  Bia,  5  Johns.  Ch.  S70.  1  L.  ed. 
1178;  Jaekton  v.  Wiltard,  4  Johns.  41;  Rou  v. 
lerrv,  68  N.  Y.  618;  KeUosg  t.  amith,  M  N. 
Y.  18. 

Where  the  mortga^ 'is  given  to  secure  tbe 
bond,  tbe  nonproduction  of  the  bond  will  pre* 
Tent  a  foreclosure  of  the  mortgage. 

Bergm  v.  Urtakn,  88  N.  T.  60. 

A  tranafer  at  the  debt  draws  with  H  the 
mortgage.  A  transfer  of  the  mortgage  with- 
out a  transfer  of  tbe  debt  U  a  nullity  and  oar 
rles  ootbing. 

Merritt  v.  Barthdiek,  86  N.  Y.  44. 

Aeeesaorium  mm  duett  $ed  $eguitur  *uvm 
prineipale. 

Broom,  Legal  Maxims,  868. 

Where  law  and  equity  have  concurrent 
jurisdiction  a  claim  barred  at  law  tsalao  barred 
Id  equity. 

Re  Nfiltejf,  95  N.  Y.  883;  Bvtla-  v.  Johnson, 
in  N.  Y.  204:  Bonney  v.  Btmighton.  It  West. 
Rep.  708,  133  III.  586;  Carttoright  v.  MeOovn, 
10  West.  Rep.  589,  131  III.  388;  Bendriekton  v. 
Hendriclton,  8  Cent.  Rep.  809.  43  N.  J.  Eq. 
657;  Batch  v.  St.  Joteph.  68  Mich.  3'?0;  IhUi$- 
ter  V.  Torh.  4  New  Eng.  Rep.  865,  69  Vt.  I ; 
Bumphrepv.  Carpenter,  80  Minn.  115;  Qodden 
V.  Kimnwll,  99  U.  8.  301,  35  L.  cd.  431;  Lficit 
V.  M;rsliaU,  80  U.  8.  6  Pet.  470,  8  L.  ed.  195; 
CouUon  V.  Waiton.  84  U.  8.  0  Pet.  63, 9  L.  ed, 
61;  Bwnkof  United  Statea  v.  DunM,  87  U.  6. 
13  Pet.  83.  9  L.  ed.  089;  Badger  t.  Bather,  60 
U.  8.  3  Wall.  87, 17  L.  ed.  886;  JVew  Albanf,  v. 
Burke,  78  U.  8.  11  Wall.  96,  20  h.  ed  155; 
Firai  Nat.  Bank  of  Alexandria  v.  TurnbtiU,  88 
U.  8.  16  Wall.  190,  31  L.  ed.  296. 

When  a  party  bas  <^iilm  which  be  can  sue  in 
an  action  at  law,  or.  at  hia  option,  ciiuld  at 
the  same  time  bring  bis  action  in  equity  to  re- 
cover tbe  same  debt  and  avail  falmself  of  the 
benefit  of  some  lien  or  security  fttr  tbe  pay- 
ment of  the  debt,  it  is  a  case  of  concurrent  jur- 
isdiction of  law  and  equity  wltlito  the  above 
rule,  and  tbe  equitable  relief  is  limited  to  tbe 
legal  limitation  of  six  years. 

Jaekton  V.  Saekett,  7  Wend.  94;  Butler  v. 
Johnton,  111  N.  Y.  304;  Bortt  v.  tWy,  18  N. 
Y.  505;  Dutsf  v.  Graham,  13  Tex.  427,  63  Am. 
Dec.  534;  GoU^frank  v.  Young,  64  Tex.  483; 
Eborn  V.  Oann<m,  Si  Tex.  381:  EoHtr.  Dagat, 
108  U.S.  143,  27  L.ed.  683. 

Foreclmure  will  not  be  decreed  when  the 
mortgage  debt  is  barred  by  limitation. 

Booth  T.  HotHna.  75  Cal.  871;  MeCraeken 
Comty  T.  MereantOe  Tivtt  Co.  84  Ey.  844; 
Crawford  v.  Hauirigg,  3  L.  R.  A.  J89, 117  Ind. 
63:  MeMiUan  v.  McCormiek^  4  West.  Rep. 
210,  117  III.  79:  SeJiifferttttn  v.  AUtMn,  13 
West.  Rep.  847. 123  III.  662;  BHdtjea  v.  Blake, 
4  West.  Rep.  486,  106  Ind.  882;  VanEaUm  v. 
^^Vw.  68  Miss.  223;  Chate  v.  Qanteright,  58 
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When  tbe  d«bt.  to  secure  which  tbe  mort* 
gage  was  given,  is  barred,  an  actlcm  upon  iba 
mortgage  u  also  barred. 

Kyoer  v.  RgUg,  8  Neb.  90;  /Vter»  t.  Dva- 
nMU,  5  Neb.  460;  BurUj/  v.  Bdea.  6  Neb.  880; 
Henry  v.  Confidenee,  O.  dt  S.  Min.  Co.  1  Nev. 
610;  Chick  V.  WilUiti,  3  Kan.  886;  Sehmueker 
V.  Sibert,  18  Kan.  104;  O&wer  v.  Winehetter,  38 
Iowa,  808;  Burton  r.  Hintrag^,  18  Iowa.  848; 
Sangiier  t.  Lorn,  II  Iowa,  S80;  Grew  v.  Vanee, 
4  Iowa,  484;  Green  t.  Turnsr,  88  Iowa,  112; 
Xeiman  v.  DeLoritner,  19  Iowa,  244;  CU*tM 
CoaiUy  y.  Cot,  VI  Iowa.  570;  Barria  v.  MUh, 

28  in.  44;  Hagan  v.  Partona,  67  111.  110; 
Brown  v  Detine,  61  III.  260;  FoUoek  v.  Maum, 
41  111.  017;  avttoR  T.  Button,  L.  R.  22  Ch.  Dir. 
611 :  If^amtider.  hiint.  L.  R  22  Ch.  Div.  579. 

Mr.  Frsderiek  Mwudns*  for  leqiood* 
eot: 

The  pfovMona  of  tbe  Statute  of  limKaticm, 
making  a  lapse  of  six  vear*  a  bar,  in  such  a 
caw.  is  in  terms  conOned  to  an  action  at  law  on 
the  note,  and  does  not  operate  to  defeat  tbe 
remedy  on  the  mortgage  by  whicb  a  court  of 
equity  cuts  off  tbe  equity  <m  redemption. 

Pratt  V.  Buggtna,  20  Baib.  277;  OHiette  v. 
Smith,  18  Hun,  10;  Kineaidv.  RithardaoH,  9 
Abb.  N.  C.  819:  Re  LaU.  83  Huo,  622. 

E»rl*  J.,  delivered  tbe  opinion  of  ibe 
court; 

Tbe  sole  question  for  our  detcnninatioo  is 
whether  tbe  mortgage  continued  to  be  a  snh- 
sisiiog  lien,  and  could  be  foreclosed  after  an 
action  at  law  upon  the  notes  was  barted  by 
the  Statute  of  Liioitatioos.  This  is  an  inte^ 
esting  question,  wblcb  has  given  risp  to  con- 
siderable discussion  in  tbe  courts  of  this  conn- 
try  and  England.  We  do  not,  however,  deem 
it  difficult  of  solution.  Tbe  Statute  of  linu- 
tatioDs  does  not,  after  the  prescribed  period, 
destroy,  discharge,  or  pay  the  debt,  but  it 
simply  bars  a  remedy  tbenon.  Tlie  debt  and 
tbe  obllgaiion  to  pay  the  same  remain,  and  tbe 
arbitrary  bar  of  the  statute  alone  stands  in  the 
nay  of  tbe  creditor  seeking  to  compel  pay- 
ment. Tbe  Legislature  could  repeal  tbe  Stat- 
ute of  Limitations,  and  then  tbe  payment  of  a 
debt,  aponwblehtherightofactionwaebamd 
nt  the  lime  of  the  repeal,  could  be  enforced  by 
action,  and  the  constitutional  rights  of  the 
debtor  are  not  invaded  by  such  legislation.  It 
was  so  held  in  CamjAeU  v.  Holt,  1 15  U.  S.  6%, 

29  L.  ed.  488.  It  was  held  in  Johnaon  v.  Al- 
banyttS.  R.  Cb.,  64  N.  Y.  416.  tbattbeStat- 
ute  of  Limitations  acts  only  upon  tbe  remedy; 
that  it  does  not  impair  the  obtigaiion  of  a  con- 
tract, or  pay  a  debt,  or  produce  a  presatnption 
of  pnymetil.  but  that  It  Is  merely  a  statutory 
bar  to  a  recovery;  and  so  it  was  held  in  (^vai- 
took  V.  England,  6  Bnrr.  2628,  and  so  it  tas 
ever  since  been  held  in  the  English  courts. 
These  notes  were  therefore  not  paid,  and  so  tbe 
referee  found.  Tbe  condition  of  tbemortn^ 
bas  therefore  not  been  eompHed  with. 
notes  being  valid  In  their  Inception,  tbe  only  an- 
swer to  the  foreclosure  of  tbe  mortgage  is  V^J' 
ment.  Tbe  mortgage  was  given  to  srcurc 
pay  ment  of  tbe  notes,  and  until  they  are  paid  the 
mortgage  is  a  subsisting  security,  and  can  be 
foreclo^.  The  mortgage,  being  under  seal, 
can  be  foreclosed  by  action  at  any  time  within 
twenty  years.   Code,  %  881.   Ills  only  an  «- 
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tkm  upon  tbe  note*  Owt  Is  bamd  after  Ax 

ym   Id.  §383. 

It  is  a  geoetal  rule,  recoenlzed  In  this  oono- 
try  and  in  England,  ttiat  when  the  sectirily  for 
a  debt  is  a  lien  on  property,  personal  or  real, 
Ibe  lien  is  not  Impaired  because  the  remed;  at 
law  for  the  recovery  of  the  debt  Is  barred. 
The  subject  ho  Bereral  times  been  under  con- 
rideratkm  in  the  courts  of  this  State.  In 
Jaclimn  t.  Saekett,  7  Wend.  94.  ejecUnent  was 
brooj^bt  on  a  mortgage  executed  as  collateral 
secuntr  (or  the  payment  of  a  sum  of  money 
secured  to  be  psfd  by  a  note.  The  note 
bad  been  past  due  more  than  twenty  years 
when  the  action  was  commenced.  Upon 
the  trial  it  was  the  contention  of  the  defend- 
ant's counsel  ^at  from  the  lapse  of  Ume 
the  note  must  be  preBumed  to  have  been  paid, 
and  on  that  ground  the  court  nonsuited  the 

ElaintifiT.  The  supreme  court,  upon  review, 
eld  that  the  evidence  as  to  payment  oagbt  to 
have  been  submitted  to  the  jury,  and  nothing 
else  was  decided.  It  was  in  fact  held  that  pay- 
ment of  the  note  was  the  only  defense  to  ibe 
action,  but  the  judge  writing  the  opinion  ez- 
{  ressed  what  must  now  be  conceded  to  be  er- 
roneous views  as  to  the  presumption  of  pay- 
ment furnished  by  the  Statute  of  LimitatioDS. 
fie  appeared  to  be  of  opinion  that  after  six 
years  there  was  a  statutory  presumption  of 
payment — ^not  a  preaumptkni  of  law,  but  a  pre- 
sumption of  fact,  from  which,  with  other  evi- 
dence, ihc  jury  migbt  inferpayment.  In  Beyer 
V.  Pruvn,  7  Paige,  465,  4  L.  ed.  232,  the 
chaDcjellor  said  that  the  intimaiion  of  an  opin- 
ion by  Mr.  Justice  Butberlaod  in  Jaekton  v. 
t^ackeit,  "that  a  mortgage  to  secure  a  simple 
contract  debt  was  presumed  to  be  paid  lu  six 
years,  because  the  Statute  of  Limitations  might 
at  the  expirHtioQ  of  that  time  be  pleaded  to  a 
(■uit  on  the  note,  certaiDly  canaot  be  law." 
The  case  of  Pratt  v.  Buggtns,  29  Barb.  277,  is 
quite  like  this.  That  was  an  action  to  fore- 
close a  morigage  given  to  secure  the  payment 
of  $2.^0  for  which  the  mortgagee  at  the  same 
time  took  the  mortgagor's  promissory  note. 
The  note  and  mortgage  were  dated  Februa^ 
6.  lt<85,  and  were  payable  February  1,  18S6. 
The  action  was  commenced  September  8,1856. 
Upon  the  trial  the  defendant  claimed  that  the 
plaintiff  could  not  maintain  llie  sction,  because 
an  action  upon  the  note  was  barred  by  the 
Statute  of  Limitations:  and  so  the  trial  judge 
held,  and  ^ave  Judgment  for  the  defendant. 
The  plaintiff  appealed  to  the  general  term,  and 
there,  after  mucn discussion  and  consideration, 
the  judgment  was  reversed,  the  court  holdiog 
that  a  <^bt  secured  by  a  sealed  mortgage  and 
an  unsealed  note  may  be  enforced  by  a  fore- 
cloaute  of  the  mortg^^  after  the  expiration  of 
six,  but  before  the  expiration  of  twenty,  years 
from  the  time  when  the  debt  became  due;  that 
the  lapse  of  six  years  is  not  conclusive  evi- 
dence that  the  mortgage  has  been  paid;  and 
that  the  provision  of  the  Statute  of  Limitations 
making  the  lapse  of  six  years  a  bar.  in  such  a 
case,  is  in  terms  confined  to  an  action  upon  the 
note,  and  does  not  operate  to  defeat  a  remedy 
on  the  mortgage.  There,  as  here,  there  was 
no  covenant  to  pay  in  the  mortgage,  and  the 
mortgage  was  collateral  to  the  note.  In  2feie 
York  T.  Ootgait,  IS  N.  Y.  140.  it  waa  held  that 
tbe  lien  of  an  aescmment,  which  was  to  be  ra- 
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carded,  in  effect,  aa  a  mntgage,  could  be  en- 
fuTced  after  the  Statute  of  Ximitatlons  would 
have  barred  a  common-law  action  against  ttie 
person  liable  tn  pay  the  same,  for  the  recovery 
thereot  In  Jfbtvy  v.  Fiinners  L.  <£  T.  Cb.,14 
N.  T.  803,  an  action  by  tbe  vendee  for  specific 
performance  of  acontract  <  nderseal  to  convey 
land  on  payment  of  tbe  purchase  money,  ft 
was  held  that  the  presumption  arising  from  the 
lapse  of  twenty  veani  after  the  money  became 
due  was  not  sumcieot  evidence  of  payment  to 
entitle  the  plaintiff  to  tbe  relief  demanded. 
To  the  same  effect  is  Laterenee  v.  Bali,  in  the 
same  volume,  at  page  477.  In  Bi»^t  y.  0)rey, 
15  N.  T.  SO.^,  it  was  held  that  an  action  to  en- 
force tbe  equitable  Hen  for  the  purchase  money 
of  land  was  barred  by  the  lapse  of  six  years 
after  the  debt  accrued.  The  reasoning;  by 
which  the  result  was  reached  tn  that  case  is  not 
altogether  satisfactory,  and  yet  that  decision 
is  not  in  conflict  with  the  views  we  now  enter- 
tain. Tbe  judge  there  writing  the  opinion 
said:  "The  equitable  lien  [for  tbe  purchase 
moneyl  Is  neither  created  nor  evidenced  by  deed 
but  arises  by  operation  of  law.  and  Is  of  no 
higher  nature  than  the  debt  which  it  secures." 
He  distiuguiahed  that  case  from  one  like  Ibis, 
as  follows:  "It  has,  however,  been  held  that, 
when  a  mortgage  was  given  to  secare  Ibe  pay- 
ment of  a  simiue  contract  debt,  tbe  statute  lim- 
iting tbe  time  for  commencing  actions  for  the 
recovery  of  such  debt  was  no  bar  to  an  action 
to  enforce  tbe  mortgage;"  and  fae  cited,  among 
other  cases,  Beyer  v.  Pruyn.  He  said  furth- 
er: "There  is  a  material  distinction  between  a 
mortgage  and  tbe  equitable  lien  forthepur- 
chuse  price  of  land  given  by  law,  and  also  be- 
tween an  action  to  foreclose  a  mortgage  and 
one  to  enforce  a  lien.  The  actioa  to  foreclose 
a  mortgage  ts  Inrought  upon  an  instrument 
under  sew,  which  acknowledges  the  existence 
of  the  debt  to  secure  which  the  mortgage  ia 
given;  and  by  reason  of  tbe  seal  the  debt  ia 
not  presumed  to  have  been  paid  until  the  ex- 
piration of  twenty  years  after  it  became  due 
and  payable." 

In  JohrMm  v.  ABMny  A8.B.  Co.,9upra,  tbe 
action  was  to  compel  defendant  to  issue  its 
cerlitlcate  for  stock  subscrilied  for  after  au  ac- 
tion to  compel  tbe  subscribers  to  pay  for  the 
stock  bad  been  defeated  on  tbegrouud  that  tbe 
action  was  barred  by  the  Statute  of  Limita- 
tions; and  it  was  held  ttiat  tlie  plaintiff,  not- 
withstanding the  statutory  bar,  could  recover 
only  upon  proof  of  actual  payment.  In  LewU 
V.  Hawkim,  90  U.  S.  28  Wall.  119.  28  L.  ed. 
118,  Mr.  7u«ti^  Swayne,  writing  the  opinion, 
recognizes  the  rule  above  stated  as  follows: 
"That  the  remedy  upon  the  bond,  note  or  sim- 

{>Ie  contract  for  toe  purchase  money  is  barred 
D  cases  like  this,  in  no  wise  affects  the  ngfat 
to  proceed  in  equity  against  the  land."  Bar- 
din  V.  Boyi,  m  IJ.X  7M.  28  L.  ed.  1141, 
was  a  bill  in  equity  to  set  aside  a  conveyance 
of  lands,  or  in  the  alternstive  for  payment  oi' 
tbe  purchase  money,  and  to  make  it  a  lien  on 
the  lands;  and  It  was  held  that,  altbougb  the 
debt  for  unpaid  purchase  money  was  barred  by 
liml'ation  under  the  local  law,  the  lien  there- 
fore on  the  land  was  not  barred.  In  Cold- 
cUugh  V.  Johneon,  84  Ark.  812,  the  supreme 
court  said:  "The  debt  Itself  would  appeac  to 
be  barred  in  ItfTS,  and  no  aetkm  could  tie 
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broagbt  at  law.  But  the  bar  of  tbe  debt  does 
DOt  oeceaurUT  preclude  a  mortgagee  or  veodee 
retaloiogtbe  legal  title  from  proceedtog  in  rem 
In  a  court  of  equitv  to  enforce  his  speriflc  lien 
apoQ  the  land  ilaelf."  The  case  of  Thayer  r. 
Mann,  19  Pick.  685,  Is  precisely  in  poinr. 
Tbeie,  io  (he  case  of  a  mortgage  of  real  estate 
to  secure  the  payment  of  a  promissory  ooie,  it 
was  held  thai,  aitliougb  the  note  was  nnrred  by 
tbe  Htatute  of  Limilalions,  yet,  because  it  bad 
not  Iwen  paid,  tbe  mortgagee  bad  hts  remedy 
upon  the  morteaj^e.  In  Hancock  v.  Franklin 
Int.  Co.,  114  Mass.  1S5,  there  was  a  pledge  of 
property  to  secure  a  note,  and  it  was  held  that 
tbe  pledgeor  might  avail  liimBelC  of  the  Statute 
of  Limitations  as  a  defense  to  a  suit  upon  the 
note,  but  tbal  the  statute  affected  merely  tbe 
remedy  on  tbe  note,  and  did  not  defeat  tbe 
lien  of  the  pledgee  upon  tbe  properly  pledged. 
In  Sannan  t.  Hanvan,  128  Mass.  441.  In  an 
action  to  foreclose  a  mortgage  given  to  secure 
a  note,  it  was  held  that  the  question,  io  such  a 
case,  whether  anything  is  due  upon  tbe  note, 
must  be  conducted  in  nearly  Uie  same  way, 
and  depended  mainly  npOD<the  same  erldenoe, 
as  if  tbe  note  were  In  suit,  and  that  in  such  an 
action  tbe  defendant  may  show  tbe  same  mat- 
ters in  defense  against  tbe  morigage,  except 
only  the  Statute  of  Limitations,  lliat  be  could 
aguust  the  note.  In  8hav)  v.  8iUoway,  145 
Mass.  SOS.  S  New  Eng.  Rep.  460,  It  was  saM: 
"If  Iheie  Is  an  actual  pledge,  and  the  debt  be- 
comes barred,  this  does  not  give  to  the  debtor 
a  right  to  rerlaim  the  pledged  property.  Tbe 
debt  is  not  extinguished;  the  statute  only  takes 
away  tbe  remedy.  In  case  of  an  ordinary 
mortgage  of  real  or  personal  property  the  se- 
curity is  not  lost  though  Uie  debt  be  barred." 
Id  Joy  v.  Adamt,  26  Me.  880.  it  was  held  that 
the  mortgagor  oould  not  defeat  tbe  right  of  tbe 
mortgagee  to  foreclose  his  mortgage  by  show- 
ing merely  that  the  notes  to  wbidi  tbe  mcai- 


gage  security  was  collatenl  had  become  barred 
by  the  Statute  of  Limitations.  In  Belknap  v. 
Oiaiaon,  11  Conn.  160,  it  was  held  that  the 
Statutes  of  Llmitaiion<i,btringstatute9of  repose, 
suspend  tbe  remedy,  but  do  not  cancel  tbe 
debt;  tliat,  though  such  statutes  are  equally 
available  aa  a  defense  at  law  and  in  equity, 
yet  where  there  are  two  secnri^  for  the  same 
debt,  one  of  which  is  barred  bylbe  statuteand 
tbe  other  not,  the  creditor  notwithstanding  be 
has  lost  bis  remedy  at  law  on  the  former,  may 
pursue  it  in  equity  on  the  latter;  and  that 
where  the  security  for  a  debt  is  a  lien  on  prop- 
erty, personal  or  real,  that  lien  is  not  impaired 
beoiuse  the  debt  is  barred  by  such  statute.  In 
the  case  of  Baltou  v.  Tayhr,  14  R.  I.  277,  it 
was  held  that  the  remedy  on  a  mortgage  Is  not 
lost  because  a  personal  action  on  the  mortgage 
note  is  barred  hv  the  Statute  of  Limitations. 
In  fipeare  v.  Bartiy.  8  Esp.  81,  L"rd  Eldrai 
held  that  a  wharfinger  who  had  a  lien  upon  a 
log  of  mahogany  could  hold  the  log  until  his 
demand  was  satisfied,  although  the  demand 
was  barred  by  the  Statute  of  Umitntiraa;  and 
Biggin*  v.  Beott,  8  Bam.  A  Ad.  418,  is  to  tfaa 
same  effect. 

We  could  go  much  further  in  \heee  citations. 
But  we  have  gone  far  enough  to  show  that  the 
rule  applicable  to  a  case  like  this  is  based  both 
upon  principle  and  abundant  antbority,  as  we 
have  above  stated  It.  Thoe  are  cases  in  some 
of  the  States  of  this  country  which  lay  down  a 
different  rule,  hut  those  cases  generally  depend 
upon  some  local  statutes,  or  are  to  be  found 
in  Slates  where  it  is  held  that  the  Statute  of 
LimllatiooB  not  only  bars  the  remedy,  but  de- 
stroys and  annihilates  the  debt,  by  the  pre- 
sompUoB  that  It  has  been  paid  or  discbaroed. 

There  are  no  other  quesHoos  which  needex- 
amination.  Our  ooocliision,  therefore,  te  that 
t/U  judgment  aJUmU  be_^Mrmed,  with  costs. 

All  concur,  except  Ftakoh,  atisant 
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STATE  OP  NEW  JERSEY,  NORTH 
ORANGE  BAPTIST  CHURCH,  Prosecutor. 

t. 

MAYOR  etc.,  OP  ORANOE. 

STATE  OF  NEW  JERSEY,  MORRIS  ft 
_  ESSEX  R.  00..  «t  a/..  Prosecutors. 

V. 

SAME. 

(  N.  J.L.  > 

*1.  A  promlM  BMle  l^adtlaen  topax 
»  part  of  the  expenae  of  openla^  a 

*Head  note*  by  Hebd,  J. 


atrMt  Is  not  opposed  to  pnbllo  poUcy,  and  an 
ordlnanoe  passed  by  a  omnmoa  oooncQ  to  open 
mob  street  will  not,  upon  that  utoond,  be  set 
aside. 

8.  Whan  »  aotlea  la  raqvlrod  by^  a  akat- 
uta  to  be  pnbliahad  in  a  newspaper  printed 
In  German,  such  notice  must  be  printed  In  that 
paper  Id  the  German  laniruage:  but  when  a  stat- 
ute or  ordlnanoe  Is  required  to  tie  publtsbed  In 
such  paper  It  must.  In  deteult  of  a  legislative  dl- 
rectkm  to  the  cootrary,  be  printed  In  Ibigllsh. 

(Novembers,  lan.) 

WRITS  of  c«'rtiorari  to  review  certain  pro- 
ceedings under  an  ordinance  of  the  City 
of  Orange  relative  to  tbe  opening  of  a  street. 


Herat.— Bribery  bv  ffift  to  vuhlte. 

A  gUt  or  dooation  to  the  public  tu  «  coDsidera- 
tion  Tor  the  location  of  public  buUOlD^  at  a  cer- 
tain place  or  fur  the  making  of  a  public  Improve- 
meat  b  not  ttribery  or  contrary  to  public  policy. 

A  donation  to  aecvrv  tbe  locatlna  of  a  county 
seat  has  been  npbeM  In  many  eaaea,  amons  which 
are  Tjaeem  County  Oomrs.  v  Hunt,  ft  Ohio  St.  4BB,  W 
14  L.  a  A. 


Am. Dec. 308;  KeeboM  v.6hltler.»  Pa.  UO;  PoHre 
Jury  r.  Hooves,  0  Hart  (La.)  N.  8^  atl;  Harris  v. 
.fhav.  13  Jl).  456;  Adams  v.  Logan  County,  II  III. 
330;  Tirlford  v.  Alumakee  County,  i  G.  Qieene,  DO. 

ContrtbutloQfl  In  laqd  and  money  to  be  used  for 
county  purposes  tnoooatderatloo  of  the  Jocation  or 
the  oounty  seat  do  not  amount  to  bribery.  Dishon 
T.  smith.  W  Iowa,  ffl^  State  v.  Biting.  M  Kan. 
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and  to  iDqujre  into  the  validity  of  such  ordi- 
nance.   Oritnanee  ast  a*ide. 

The  case  anfflciently  appears  in  the  opinion. 

Argued  before  Depue,  Dixon  and  Reed,  JJ. 

J/mmv.  CoU*  *  Tlteworth  and  Bedl*. 
XaMkeid,  XeOae  B^le»  for  prose- 
cutors: 

If  the  Legislature  bga  declared  the  use  or 
purpoaes  to  oe  a  public  one,  its  judgment  will 
be  respected  by  the  courts,  unless  the  use  be 
palpably  priva^  or  the  necessity  for  taking, 
plainly  without  leaaonable  founoation. 

3  Dilloo.  Hun.  Corp.  4th  ed.    600,  note  S. 

The  judgment  of  a  court  or  oommissioners 
in  the  eierdse  of  the  right  of  emloent  domain 
most  not  be  deiermlDea  donations  of  land, 
release  from  damages,  or  the  fact  that  the 
damages  are  to  be  paid  by  anybody  else. 

Dudley  V.  aUey,  6  N.  H.  568;  DudUy  v. 
BHtler.  10  N.  H.  281;  (Jvmaey  v.  Bdwanta,  26 
N.  H.  224:  Smith  t.  Cbnuxiy,  17  N.  H.  666. 

The  only  people  substantially  benefited  by 
this  improrament  will  be  Ur.  Barber  and  Mr. 
Matthews,  and  that  this  is  so  is  made  more  ap- 
parent ly  the  fact  that  Mr.  Barber  induced  the 
common  council  to  pass  this  ordinance  after  it 
bad  b^D  killed,  and  to  repass  it  after  it  bad 
been  vetoed  by  an  offer  of  $1,000  towards  the 
expense. 

The  court  cannot'say  that  it  is  reasonable, 
without  compensation,  for  that  is  what  it  will 
amount  to  In  case  of  the  railroads,  seeing  that 
their  largest  damage  will  be  inrrensed  operat- 
ing expenses  and  increased  danger  to  employes, 
passengers  and  rolling-stock,  for  the  common 
council  to  require  them  to  risk  tlie  lives  of  em- 
ploy^ and  passengera  and  to  be  at  the  expense 
of  sevenl  hundred  dollars  a  year  additional 
charge  for  watchmen  and  gates,  for  the  accom- 
modation of  two  men. 


Omterr,  TIdt-Waler  Co.  16  N.  J.  Eq.  08; 
Boagtantt  T.  Wvrtt.  41  N.  J.  L.  178;  Btate  v. 
Batt  Orange,  41  N.  J.  L.  188,  184;  State  v. 


J^aey  Otty,  87  N.  J.  L.  361;  State  v.  JerKem 
City,  34  N.  J.  "  ^  " 

J.  L.  298. 


L.  481;  Kip  v.  Pateraan,  26  N. 


Mr.  CharlM  F.  Xa^^tlkip*  for  def«)d- 
aots. 

Reed*  J.,  d^veied  the  opinion  of  the 
court: 

The  objection  most  strenuously  pressed 
against  this  ordinance  is  that  its  paBsage  was 
not  a  legitimate  exercise  of  the  power  to  lake 
land  for  public  use.  It  to  tirst  Insisted  that 
the  land  of  the  prosecutor  Is  not  taken  for  the 
benefit  of  the  public,  but  to  subserve  the  In- 
terests of  private  individuals.  It  ia  secoodly 
insisted  that  the  judgment  oT  the  body  wbico 
was  to  decide  upon  the  question  whether  tbe 
street  should  be  laid  across  tbe  land  of  tbe 
prosecutor  was  improperly  influenced  by  an 
offer  of  private  persons  to  pay  a  portion  of  the 
expense  of  the  Improvement. 

In  respect  to  (he  first  of  these  points  it  is 
observable  that  it  is  no  part  of  our  functions 
to  decide  wlietber  the  scheme  adopted  in  this 
instance  was  a  wise  one.  We  have  no  power 
to  try  the  question  whether  tbe  advantages 
that  would  accrue  to  the  public  by  reason  of 
this  improvement  would  be  greater  or  less  than 
the  burden  which  it  would  impose;  nor  whether 
the  degree  of  public  benefit  is  so  small  that  it 
does  not  justify  tbe  taking  of  land  against  the 
will  of  its  owner.  These  questions  have  been 
confided  by  the  Leidslature  to  tbe  common 
council.  If  it  should  appear  that  there  could 
not  inure  to  the  public  any  advantage  what- 
ever, and  that  tbe  scheme  to  designed  solely  for 
tbe  benefit  of  private  individoals,  tbe  court 


An  offer  to  reimburse  a  oounty  In  whole  or  in 
part  for  tbe  expense  of  tbe  remonl  of  a  county 
seat,  made  to  induce  tbe  removal,  to  not  against 
puoUo  potior-  Bob  am  v,  Gtaio,  75  Tex,  87;  Hawea 
r.  UlUer,  U  Iowa,  896. 

An  offer  of  grounds  and  buildings,  as  an  tnduce- 
mrat  to  votem  fOr  a  change  of  a  county  seat  ia  not 
Mberr.  HaU  v.  ManhaU.  flO  Ky.  S52. 

The  Leatslature  may  make  a  dniiatlon  an  express 
condition  of  tbe  removal  of  a  county  seat.  State 
V.  FDrtage  County  Supra,  ti  Wis.  48;  People  v.  St. 
caair  Oounty*  16  Hloh.  flik  Calaveras  County  v. 
BrockwVtU  CrLBEB;  Newton  v.  Habonbur  County 
Comis.  SB  Ohio  St.  818;  Odlneal  v.  Barry,  SI 
lllSB.9. 

A  note  gfveo  as  a  donation  to  prevent  tbe  re- 
moval of  a  court-house  Is  valid.  Odlneal  v.  Bany, 
wpra. 

An  offer  to  pay  money  Into  tbe  county  txeasury 
In  oonsfdcration  of  the  removal  of  a  country  oourl- 
bouse  back  to  a  public  square  from  wbicta  It  bad 
bem  moved  ts  not  yvM,  Stllson  t.  lawxenoe 
Oounty  Comrs.  SS  Ind.  903. 

A  written  promise  to  pay  money  to  the  Rtate  In 
consideration  of  tbe  location  of  a  gtate  reform 
school  at  a  certain  town  is  not  against  public  pol- 
icy. State  V.  Johnson,  IS  TDd.lfi7. 

For  itreet  fmjMvvemejtta, 

An  agreement  of  property  owners  to  pay  tbe  ex- 
pense of  curbing  a  row  of  trees  in  a  street  If  tbe 
city  would  let  than  stand  and.  protact  tbem  by 
curbloir  is  not  Ulegal.  9prinalteid  v.  Harris,  107 

Man.  eaz, 

f^ynteot  by  abnttMS  <tf  the  Ausages  for  li^liv 

14  L.  R.  A. 


out  a  street  to  not  against  public  policy.  Town- 
send  V.  Uoyle,  SO  Conn.  t. 

An  offer  to  give  such  portion  <rf  one^  land  as  to 
needed  for  tbe  widening  of  a  street  doea  not  ren- 
der the  decision  to  widen  It  Invalid.  Crocket  v. 
Boston.  5  Cusb.  182. 

The  validity  of  such  an  amngnoeot  is  assumed 
also  In  Bell  v.  Boston,  lOl  Hass.  m, 

A  t>ond  given  by  indlvlduato  undertaking  to 
grade  a  street  If  ttie  city  would  let  a  contract  for 
paving  It  Is  not  Invalid  as  amouUtlDK  to  brlberj-. 
Ford  V.  North  Des  Moines,  80  Iowa,  626. 

A  bond  from  individuals  guaranteeing  tbe  con- 
tinuance of  a  prepoeed  road  In  another  town  If  tbe 
oommisaloners  of  one  town  should  estatdtob  tbe 
road  to  tbe  town  line  to  not  against  public  policy. 
Freetown  v.  Bristol  County  Comrs.  9  Pick.  40. 

A  vote  to  Hooept  a  road  provided  tbe  expenses 
do  not  exceed  a  certain  sum  cunot  be  held  In- 
valid on  tbe  ground  that  tbwe  was  an  ex  peotation. 
or  even  a  stipulation,  that  a  portion  of  the  ex- 
pense would  be  paU  tgr  Interested  individuals. 
Jones  V.  Andover,  V  Pick.  UB. 

Tbe  location  of  a  town-way  In  tfassacbusetls  la 
not  rendered  Invalid  by  asubsorlptlon  of  a  portion 
of  tbe  oosia  by  indlvidualB  wtUch  was  known  to 
tbe  inhabitants  of  the  town  before  the  way  was  ap- 
proved. Copeland  v.  Paokard,  16  Pt<^  ni. 

Thto  case  was  distlngulabed,  on  the  ground  that 
It  wasatown-way  for  tbe  useot  tba  town  only  or 
of  one  or  more  indirlduato  thereof  and  tbe  dam- 
sues  for  wbieb  are  ohacgeable  to  the  town  or  par* 
som  benefited  and  not  a  highwayi  from  eadler 
oases  of  Com.  v.  Sawin,  S  Plob  UT.  and  Com.  v. 
Gambridge,  7  Uus.  lOB^  In  whfen  the  hieation  ot  tk 
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conld  Interpoee  In  favor  of  the  landowner 
irbose  property  is  menaced.  But  when  ii  Is 
perceived  that  there  is  a  degree  of  public  beoe- 
flt  likel;  to  spring  out  of  the  enterpriM,  all 
questions  of  policy  in  ezecnttng  it  are  devolred 
upon  the  common  council. 

To  employ  the  language  of  the  chief  justice 
in  the  case  of  Tide  -  Water  Co.  r.  Qmter.  18  N. 
J.  Eq.  618:  "  If  the  public  tnteresl  be  in- 
Tolved  in  9.DJ  subetantial  extent,  and  If  the 
project  contemplated  can  in  any  fair  sense  be 
saia  to  be  promotive  of  the  welfare  or  conven- 
ience of  the  community,  the  legislative  adop> 
tion  of  such  project  is  a  detenuioatioD  of  the 
question  from  which  there  is  no  appeal." 
Tbia  rale  Is  true  whether  the  scheme  is  adopted 
by  the  Legislature  directly  or  by  a  municipal 
body  by  virtue  of  a  delegated  authority.  Dil- 
lon, Mud.  Corp,  %  S5. 

It  is  evident  that  the  street  now  under  con- 
sideration is  calculated  to  enhance  the  conven- 
ienceof  alaige  portion  at  the  pnUic  of  Orange. 
The  evidence  taken  In  the  cause  shows  ue 
location  of  the  already  existing  slrepts,  the 
relative  popnlousness  of  the  neigbtraring  dis- 
triclB,  and  the  conveniences  of  passage  Irom 
one  point  of  the  neighborhood  to  another. 
This,  together  with  the  opinions  of  a  number 
of  citizens,  displays  unmlst'ikably  the  public 
cbararler  of  the  proposed  street.  Indeed,  in 
the  atisence  of  any  tesiimony,  this  presumptfoo 
would  be  almost,  if  not  quite,  conclusive. 
Says  Jvdge  Dillon:  "Munidpal  uses  proper 
are  public  usen.  Highways  are  conceded  to 
be,  and  manifeetly  are,  matters  of  public  con- 
cern; and  henoe  the  condemnation  of  property 
for  streets,  alleys,  and  public  ways  is  unde- 
niably for  a  public  use.  There  is  no  sub- 
stance in  tbe  point  taken  that  the  land  over 
wblch  tbe  street  rans  Is  taken  for  a  private, 
and  not  for  a  public,  purpose. 


DFBBMB  Gomn.  Kov., 

The  next  propodtion  Involves  tbe  ^ect  of 
an  offer  made  by  one  or  more  private  in^vid- 
uals  to  pay  a  portion  of  the  expense  of  laying 
out  tbe  street.   This  offer  was  made  by  a  Mr. 
Barber,  whose  property  will  obviously  be  modi 
benefited  by  uw  opening  of  tbe  new  stmt. 
He  appeared  before  the  common  council,  and 
stated  that  he  would  give  f 1,000  above  his  as- 
sessment for  special  benefits.   It  la  contended 
that  this  offer  to  contribute  to  the  expenses  of 
the  improvement  was  calculated  to  influence 
tbe  judgment  of  the  common  council  in  itsde- 
termioatioD  whether  tbe  street  should  or  should 
not  be  opened.   It  is  further  insisted  that  Uiia 
influence  is  inimical  to  ■  sound  rule  of  pubHe 
polity .  There  is  a  line  of  cases  decided  by  tbe 
courts  of  the  Htateof  New  Hampshire  in  which 
this  view  seems  to  receive  support.    Dudley  v. 
OiUe}/.  S  N.  R  658;  DudUiy  v.  ButUr,  10  X. 
H.  Sei;  Smith  v.  Conway,  17  N.  H.  688; 
OvrjuevY.  S!dward$,       N.  H.  2S4.  Chi^ 
./v«<re«  nraona,  in  tbe  early  case  of  Com.  t. 
Cambridge,  7Mass.  1S8,  seems  also  to  have  en- 
tertained a  similar  view.   A  different  view  is 
taken  concerning  the  effect  of  such  an  offer  in 
other  cases.    Patridge  v.  BaUard,  2  Me.  50: 
Oroe/cet  v.  BotUm,  5  Cusb.  182.    Tbe  opinion 
of  (Jlti^  Jutiice  Sbaw  in  Copeland  v.  Packard. 
16  l^ck.  217,  is  In  tbe  same  direction  as  the 
doctrine  anooaoced  In  the  last-named  cs.^. 
Then  there  are  a  number  of  cases  holding  that 
gifts  of  land  or  subscriptions  of  mone^  for  tbe 
location  of  pabltc  buildings  in  a  certain  place 
are  not  inimical  to  public  policy.    Thtrse  costs 
are  collected  in  the  opinion  in  Pepin  Co,  v. 
Prindle,  81  Wis.  801-811. 

I  am  unable  to  perceive  how  tbe  offer  made 
In  this  case  infringes anyriile  of  public  poli^. 
It  is  obeervabte  ttwt  the  offer  bolds  out  no  per- 
sonal advantage  toany  memberof  Ibe  couimon 
council.  Nor  does  It,  ai  In  tbe  ease  of  Smith 


blirbway  was  held  Invalid  because  of  the  offer  of 
such  a  considmttlon  and  In  wblob,  especially  tbe 
former,  the  deoislon  torned  on  tbe  dfstlnotlon  that 
theoourtof  eesdons  had  not  exercised  Judnrment 
distinctly  and  Independently  upon  the  question 
whether  the  highway  was  of  common  convenience 
and  necessity,  it  appearing  from  the  record  ttaelf 
that  it  was  not  so  ooosidered  If  made  wnoUy  at  the 
cost  of  the  town. 

Tbe  ground  of  the  decision  in  Com.  v.  Cambridge, 
7  Mass.  IW,  that  a  bond  of  IndemQlty  against  the 
cost  of  laying  ont  a  highway  would  tender  Invalid 
a  proceeding  to  take  lands  for  a  highway  was  that 
by  snob  means  lands  might  be  taken  really  for  the 
benefit  of  Individu^  In  tbe  name  of  the  public 
and  under  tbe  guise  of  public  convcnienoe  and  ne< 
cemlty,  and  the  modlflcatlon  by  Com.  t.  8a win,  and 
Com.  V.  Cambridge,  of  the  doctrine  of  the  other 
oases  atxive  cited  Is  fatrly  shown  by  the  decision  In 
Farks  t.  Boston,  8  Pick.  217, 19  Am.  Dec.  8S.  to  tbe 
effAot  that  a  lx>nd  from  an  Individual  to  contribute 
towards  tbe  expense  of  laying  ont  or  altering  a 
street  will  not  vitiate  tbe  proceeding  if  It  was  not 
made  the  basts  thereof,  and  if  tbe  proceeding  Is 
not  really  for  thebenefltof  the  IndivMaal  and  only 
oolorably  for  the  use  of  tbe  pabllc. 

One  New  Hampshire  case  goes  still  further  and 
daeUles  without  modification  tbat  donations  by  the 
pettthmen  cannot  bs  made  by  tbe  court  a  oondi- 
tlnn  of  the  aooeptanee  of  •  report  laying  out  a 
btgliway,  and  therefore  a  note  for  tbe  amount  of 
■ucb  a  donation  Is  wttbout  consideration.  Dudley 

T.CIl}ey,SN.H.SSBk   - 

HL.lt.  A. 


P^licatiftn  of  offlciaX  notices,  etc.,  In  foreign  fan- 
gwge:  rases  on  tAM  nibiect  are  verv  Jew 
ami  iRAomcmfoiM. 

A  statute  requlrlof  that  one  at  least  of  two 

newspapers  designated  to  publlsb  nobces  be  tbe 
official  paper  of  the  city,  "if  tbere  be  one"  is  com- 
plied  with  by  tbe  selection  of  a  German  newspaper 
as  one  of  tbem  where  no  offldal  paper  had  been 
designated.  Kemlta  v.  Long  Island  CiV,  GO  Hun. 
4SS. 

An  Act  of  Assembly  providing  for  the  publica- 
tion of  notices  to  road  oases  Id  two  newspapoa 
nearest  the  road  does  not  permit  publloatlna  lo  a 
Qerman  newspaper.  Upper  Hanover  Road,  H  Pi. 
ZIT,  dtlng  Tyler  v.  Bowen.  1  Plttsb.  Bep.  zaR. 

In  some  oases  publication  In  Qerman  newspapen 
has  been  made  under  exiMeas  auttaorlty.  German 
Print.  A  Pub.  Oo.  V.  TUInoie  S.  Z.  Oo.  B  IlL  U7:  lie 
fforth  Whitehall  Twp.  47  Pa.  UM, 

A  requirement  in  a  city  charter  for  publlcatloa 
of  ordluanoes  in  that  German  newspaper  bavlBg 
tbe  largest  circulation  In  tbe  city  Is  Impliedly  re- 
pealed by  a  later  Act  requiring  the  contract  for  all 
city  printing  to  be  let  to  the  lowest  bidder,  and  il 
also  nullified  by  a  ounsUtutlonal  provision  requir- 
ing all  laws,  offlcia)  wrlttngs,  etc  to  be  publtshed 
In  tbe  Bngllab  language  only.  Chloago  v.  MoOV 
(111.)  11L.H.A.41S. 

A  dty  has  no  lolierent  right  to  provide  for  pub- 
lloation  of  ordlnanoes  in  a  newspaper  priated  la  a 
foreign  language  where  It  Is  given  exprea  power 
by  law  to  imvMe  tor  patillcatkni  In  tbe  bigU* 
iaognage  tnly.  JMd.  aA.& 
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T.  Applegaie,  38  N.  J.  L.  8S3,  offer  an  ioduce- 
ment  to  a  parly  to  the  proceedings  to  fasten  a 
burden  upou  tbe  public,  after  a  reviewing 
body  bad  declared  it  unnecessary.  Tbe  offer, 
io  tuis  instauce,  operated  to  make  tbe  condi- 
tions under  wbicb  tbe  judgment  of  tbe  com- 
jDon  council  was  to  be  exercised  aa  to  tbe  ad- 
visability of  opening  tbe  street  more  favorable 
to  tbe  public  interests.  It  is  almost  always 
necessary,  in  deciding  upon  propriety  of  a  pub- 
lic improvement,  to  consider,  on  the  one  baud, 
tbe  advantages  wbicb  are  likely  to  accrue  to 
tbe  public  from  It,  and,  on  tbe  oiber  band,  tbe 
expense  and  burden  wtitcb  will  be  imposed  by 
reason  of  it.  Tbese  consideratiuns  He  at  toe 
root  of  tbe  question  whether  It  shall  be  done, 
and.  If  done,  bow  it  slialt  be  done.  Where 
tbe  amount  of  expense  is  so  great  that  the  un- 
dertaking Is  dropped,  a  public  gain  is  lost  by 
reason  of  this  unfortunateobstacle.  If  theex- 
pense  can  in  any  way  be  reduced,  so  that  the 
balance,  after  weighing  thffle  counter-consider^ 
ations,  u  In  favor  of  (he  benefit  over  the  bur- 
den, then  the  public  reap  the  advantage.  It 
seems  to  follow  that  an  offer  to  diminish  the 
expense  which  would  fall  upon  ibe  public  .is  a 
gain,  and  not  a  loss,  to  tbe  pubttc. 

It  is,  of  course,  apparent,  that,  if  the  public 
ImproTcinent  wouM  have  been  executed  with- 
out the  intervention  of  the  offer,  the  offer  di- 
minishes the  amount  which  would  otherwise 
have  to  be  raised  by  tax.  lu  fact  the  offer 
merely  introduces  a  new  factor  in  tbe  condi- 
tions under  which  tbe  common  council  is  to 
consider  tbe  propriety  of  opening  the  proposed 
street.  But  it  leaves  that  body  untrammeled 
by  any  bribe,  dirccllv  or  indirectly,  in  view  of 
all  tbe  conditions  aou  with  a  regard  to  the  best 
Interests  of  Ibe  public,  to  exercise  that  discre- 
tion with  which  it  is  invested  by  the  Legisla- 
ture. It  may  be  observed  that,  if  it  should  be 
held  that  an  offer  to  contribute  money  Is  op- 

Sosed  to  public  policy,  itmnst  follow  that  a 
onation  of  land  must  stand  upon  tbe  same 
footing.  The  acceptance  of  public  highwm 
which  DftTO  been  dedicated  would  come  under 
tbe  ban  of  such  a  doctrine.  The  very  same 
argument  could  be  employed  against  it,  name- 
ly, that  if  it  bad  been  necessary  lo  condemn 
the  route  and  assess  the  cont  upon  neighboring 
owners  and  upon  the  public,  the  street  might 
not  hare  been  opened,  and  bo  the  burden  of 
maintaining  it  would  not  have  been  imposed 
upon  the  public.  My  conclusion  is  that,  upon 
tbe  grounds  mentioned,  there  exists  no  valid 
objection  to  tlie  proceeaings. 

There  are,  however,  irregularities  which  we 
are  constrained  to  regard  as  fatal  to  tbe  present 
ordinance.  These  Irregularities  are  to  be 
found  In  the  manner  inwhlch  the  notice  of  tbe 
proposed  improrement,  as  well  as  tbe  manner 


in  which  tbe  ordinance,  after  Its  panage.  were 
printed.  Tbe  charter  (Pub.  Laws  1868,  p. 
213,  g  61)  requires  that  public  notice  of  the 
contemplated  improvement  shall  be  given  by 
publishing  a  copy  of  tbe  proposed  oriinance. 
and  that  the  saul  noUoes  stmll  state  the  time 
and  place  of  tbe  meeting  of  common  council 
at  which  they  will  proceed  to  consider  tbeaaid 
ordinance.  A  supplement  to  the  charter  (Pub. 
Laws  1873.  p.  461,  §  6}  requires  that  these  no- 
tices shall  be  published  in  all  three  of  tbe  newa- 
papers  publisbed  at  that  time  io  the  city  of  Or- 
ange. One  of  these  papers  was  then,  and  sUll 
is,  printed  in  tbe  Qerman  language.  Tbe  no- 
tice of  the  time  and  place  when  the  preaeat 
ordinance  would  be  considered  was  printed  In 
this  paper,  as  it  was  in  the  other  two  papers, 
in  tbe  English  language.  This,  we  tblnk,  was 
a  mistake.  The  primary  meaning  of  the  word 
"publish"  is  to  "make known."  The  medium 
through  which  Intelligent^  is  communicated 
in  a  German  newspaper  is  the  Qerman  lan- 
guage. Tbe  object  to  be  attained  by  Includ- 
fng  such  papers  in  the  class  of  publications  is 
toT)ring  knowledge  home  to  a  body  of  readers 
by  whom,  as  a  rule,  the  Enelish  langunge  ts 
not  readily  or  not  at  all  legible.  A  notice  con- 
tained in  a  German  newspaper  in  a  language 
other  than  the  Qerman  is  not  published,  bat 
only  printed.  Again,  the  charter  requires  all 
ordinances,  after  their  passage,  to  be  published 
io  the  same  three  papers.  This  ordinance  was 
published  In  a  German  translation  only,  I 
think  this  was  also  a  mistake.  There  is  a  man- 
ifest distinction  to  be  observed  between  the 
publication  of  a  notice  and  tbe  publication  of 
an  instrument  or  statute  or  ordinance.  A  no- 
tice reqiiltei  no  particular  collocation  of  words', 
so  long  as  it  cooveys  a  clear  notion  of  Its  sub- 
ject; but  a  statute  or  ordinance  has  no  legal 
existence  except  In  the  language  In  which  It  is 

gassed.  No  translation,  however  accurate,  can 
e  adopted  in  the  place  of  its  original  te!(t,  for 
tbe  purposes  of  construction  In  a  legal  pro- 
ceeding. Until  tbe  Legislature  makes  a  pro- 
Tldon  for  the  printing  of  ordinances  In  Ger- 
man newspapers  in  translation,  it  is  not  per- 
ceived how  they  can  be  printed"  otherwise  than 
Utera  et  verMs.  The.  publication  of  tbe  trans- 
lation may  be  regarded  as  a  properexplanatory 
adjunct  of  the  English  copy,  but  cannot  l>e 
accepted  asalenlsubatituteforit.  Thisvlev 
of  the  manner  in  which  an  ordinance  should 
be  printed  under  these  conditions  applies  In 
some  degree  to  the  notice  also.  As  already  set 
forth,  the  charter  requires  that,  as  part  of  such 
notice,  a  copy  of  tbe  proposL-d  ordinance  shall 
be  published.  For  the  reasons  already  slateid 
this  copy  should  appear  In  English. 
Tke  ordinance  must  be  mt  atide. 


CALIFORNIA  8UPKEME  COURT. 


H.  L.  FERGUSON.  Be$pt„ 
«. 

Aleunder  KcBEAK  tt  al.,  Appta. 
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1.  A  perwm  Jth*  la  not  nuaad  in*  dot 
bonnd  bv  th«  taraw  of  a  wrlttoB  oob- 

UURA. 


tract  cannot  be  rendered  liable  oa  It  by  parol 
evidence  of  an  intention  that  be  should  be  bound 
where  he  was  known  to,  and  la  direot  oommnBl. 
cation  with,  tbe  obUjtee,  wbeo  tbe  ooncnMst  waa 
ezeoated. 

8.  A  pOTwi  cMmot  TwiUBwm  Mm— fcoa> 
hla  oBdartaUBg  to  paj  » fMrtein  eon- 
■UtonbtlfHi  for  ttie  Bflrignment  to  him  of  a  laml 
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Caufohma  Suprecmb  Court. 


oontraot  Id  case  he  completes  tbe  purchase  and 
x«eetves  title  to  tbo  land  by  frBudalenUjr  turn- 
ing the  coBtraot  over  to  thfrd  persons  and 
perniltclnfr  tbem  to  procure  the  title  under  it; 
esppdally  If  be  partlelpatea  In  the  benefits  00 
obtained. 

8.  SteCaMBteto  mm  mttornoy,  wlileh  are 
made  to  be  onmmnntoated  to  oCbers,  can  not  be 

excluded  from  evideooe  on  the  vrauod  that  they 
are.  frivolous. 
4.'  Tr»wirfrT  obtains  a.  valid  aa«l^fiim«nt 
•f  m  land  contract  cannot  excnae  him- 
■elf  from  pmying  to  bis  aaslgiior  the  prioe 
wbloh  he  agreed  to  pay  hln  for  It  showlas 
that  tbe  lacier  nulvht  be  compelled  to  aoeouot  to 
■tUrt  pur«on  for  ttie  prooeeds. 

(September  ^  18B1J 

APPEAL  by  defetidaiiUi  from  a  judgment  of 
the  Superior  Court  for  San  BeroardiDo 
County,  in  favor  of  plaiotiff  and  from  ao  or 
der  denyiDg  a  motion  for  a  new  trial  in  an  ac- 
tion brou^itl  to  rerover  the  amount  alleged  to 
be  due  uoderaconlrarlfor  theasstgoment  of  a 
contract  conveyiug  the  right  to  puxchase  real 

Tbe  nicts  ure  stated  In  the  milnfon. 

Metart.  £.  Croasman  ana  Hendrick  A 
Yonnken,  for  appellants: 

Tbe  allefred  oral  agreement  set  out  in  the 
compbiint  canoot  be  considered  in  tbia  action. 

When  Uie  terms  of  an  agreement  have  been 
reduced  to  writing  by  tbe  parlies,  tbe  writing 
is  tlie  sole  evidence  of  the  asreement  unless  a 
mistake  or  imperfection  In  the  vritlngiaput 
in  issue  by  tbe  pleadings. 

Wett/ert  v.  State  Int.  Co.  10  Or.  261;  Code 
Civ.  Proc.  §  laW;  Civil  C-ode,  g  1825;  Sehvrtz 
V.  Ramer,  83  Cal.  ATI;  Booth  v.  Ho$kin»,  75 
Cat.  2?^;  Jungerman  v.  Bnee.  19  Cal.  854; 
Ooidman  t.  Vatit,  28  CaL  256;  Guy  v.  Bibend, 
41  Cal.  8'.'S;  TgUr  v.  Stone,  81  Cal.  286;  De 
Witt  T.  Berry,  184  U.  B.  806,  88  L.  ed.  896; 
Ward  V.  MeSaiiffhton,  48  Cal.  159;  Otbom  r. 
BMdriekaon,  7  Cal.  285:  friYcer  v.  Milit,  9 
Cal.  88;  Peahody  v.  Phelm.  Id.  223;  Sii/tiei/ 
Sieheot  Furniture  Co.  v.  wartaw  2\ep.  ikhoot 
Dm.  180  Pk.  76;  hiebmsher  t.  Kram,  fi  L.  R 
A.  496.  7S  Wb.  887;  Pickett  t.  Oreen,  130  lod. 
S84;  Coapitickv.  Bottcorth,  131Ind.6;  2Smitii, 
Lead.  Cas.  223,  note;  Cbllty,  Cont.  108;  Bish- 
op, Cont.  160;  1  Greeol.  £r.  878-883. 

AVhere  one  makes  a  written  contract,  in- 
tendinir  to  act  therein  as  the  agent  of  another, 
and  lu  bind  hia  principal,  it  u  necessary  that 
it  should  appear  in  the  contract  Itself  that  be 
acu  as  such  agent. 

Staekpoie  v.  Arnold,  11  Mass.  37;  Bradtee  v. 
Boetan  Vlan  Mfg.  Co.  16  Pick.  347;  1  Gr«enl. 

Reilfleld's  ed.  281;  Hunt  t.  Adama,  7 
Mass.  518:  tShanklaadY.  WathingUm,  80  U.  S. 
5  Pet.  8M.  8  L.  ed.  167;  Myriek  ?.  Dmm.  9 
Cush.  248.  -  - 

Moreover,  the  very  cues  cited  tn  respond- 
ent's brief,  from  the  second  volume  of  Smith's 
Leadfng  Cesra^  establish  clearly  tbe  principle 
that  wnen  tbe  principal  is  known,  but  tbo 
.credit  is  given  to  the  agent,  the  principal  is 
■not  liable. 

Patermm  v.  Oandasequi,  15  £ast,  62,  2 
Smith,  Lead.  Qas.  8th  Am.  ed.  especially  the 
oj^nion  of  Lord  Ellenborotirii,  at  page  800; 
A^ton  V.  Oaitdaht^i,  4^  Taunt.  574,  2 
WtR-A.   


Smith.  Lead.  Cas.  etb  Am.  ed.  803;  Thomaon. 
T.  Davenport,  0  Barn,  ft  0. 78, 8  Smith,  Lead. 
Cas.  8th  Am.  ed.  898. 

Respondent  admits  that  the  f  net  that  plalatfff 
omitted  to  require  Bills'  signnture  to  tbe  con- 
tract would  show  that  she  intended  to  PX0ner7 
ate  him,  unleas  such  intention  were  repelled  by 
tbe  circumstances  and  proof  in  tbe  case.  We 
can  find  00  circumstance  that  would  negative 
such  intention. 

See  note  to  Thornton  v.  Damjport,  9  Smitb, 
Lead.  Cas.  Stb  Am.  ed.  436;  Safje  v.  Sherman, 
Hill  &  D.  147;  Union  In$.  Oo.  v.  Grant,  f» 
Me.  229. 

Where  tbe  vendor  tiikes  the  note  of  tbe  agent 
for  the  purchase  money  at  tbe  time  of  tbe  sale, 
the  implication  will  Ik  strong,  if  not  irreaistiblo, 
tbat  the  goods  were  sold  exclnrively  on  the 
credit  of  the  agent. 

2  Smith,  Lead.  Cas.  8th  Am.  ed.  p.  485; 
nyde  V.  Paige.  9  Barb.  150. 

JUrtsra.  Stuntaker.  Britt  ft  Ooodrieh^ 
for  respondent; 

Parol  evidence  Is  admissible  to  charge  an 
unnnmed  priodpal  (exwpt  in  the  case  of  ne^ 
gotiable  instruraentsX  and  to  introduce  a  new- 
party,  but  nev^  to  discbarge  an  apparent  party 
to  a  contract. 

Trveman  v.  Loder,  11  Ad.  ft  El.  595;  JoriM 
V.  Littledale,  6  Ad.  ft  El.  488;  8ima  v.  Bond, 
5  Bam.  ft  Ad.  893;  Wilaon  v.  HnH,  7  Taunt. 
29.~i;  FordY.  WiUiatna.  62  C.  8.  21  How.  8«7, 
16  L.  ed.  86;  StoweU  v.  Bldred.  89  Wis.  614; 
^e»ton  V.  McMillan,  42  Wis.  567;  Maaterwon- 
V.  Boyee,  39  Hun,  4S6;  Brigga  v.  MuniAon,  Sft^ 
Mo.  467;  Chandler  v.  Coe,  64  N.  H.  681; 
Beffron  v.  Pollard,  78  Tex.  96.  and  cases  died; 
Veitz  V.  Providenee  WaAivfjton  Int.  Oo.  81 
W.  Va.  851;  Brooki  v.  Minturn,  1  Cal.  482. 

Such  parol  evidence  does  not  vary  the  con- 
tract, because  thoee  whom  tbe  contract  on  its 
face  purports  to  Mnd  are  still  bonnd  and  by 
tbe  very  terms  of  the  contract;  but  It  sbowa 
that  the  contract  binds  another  not  named  for 
tbe  reason  that  tbe  act  of  the  agent  is  tbe  act 
of  tbe  prinripal. 

See  Hare  ft  Wallace's  notet  to  Thornton  t. 
Davenport,  2  Smith.  Lead.  Cas.  8tb  Am.  ed. 
top  pp.  418-431,  and  especially  pp.  430, 480. 

Appellants'  claim  tbat  the  court  erred  in  not 
permitting  defendants  to  prove  that  Ravnw 
and  not  plaintiff  was  tbe  real  owner  of  the 
contract  between  plaintiff  and  the  Colton  Land 
ft  Water  Company,  and  tbat  plaintiff  perpe- 
trated a  fraud  in  assigning  the  contract  to 
them,  U  not  worthy  of  senons  consideration. 
If  Raynor  was  the  owner  he  alone  could  com- 
plain and  not  defendants. 

Croat  V.  Sacramento  Sav.  Bank.  66  Cal.  468; 
Lnrcji  V.  Catanevapa,  30  Cal.  568;  Payne  v. 
TreadmU,  16  Cal.  241;  Seeritt  v.  Grem.  70  U. 
S.  8  Wall.  744,  18  L.  ed.  133;  Gomttock  v. 
Ama,SKeyM,  867;  JUttor  v.  BrendUngtr,  5S 
Pa.  69. 

Mestrt.  KeweH  ft  Rovrell  also  for  re- 
spondent. 

Beatty*  C'A.  J.,  delivered  tbe  opinion  of  tbe 

court: 

In  order  to  a  proper  understanding  of  tbe 
various  queens  involved  in  this  appeal  it  la 
neceosary  to  alate  pretty  fully  tbe  facts  out  of 
whlch'tbe  case  \A9».  On  ^utie  T,  U8f,  ibe 
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frfaintifl,  a  married  w(hi)&d,  living  aeparale 
from  ber  bosband,  entered  into  a  nnttea  coo- 
traot  with  tha  Ooltoo  I^nd  &  Water  Compainr, 
vbmby  said  company  agreed  to  sell  and  sue 
agreed  to  purchase  certain  real  eBtate,  ntuate 
bi  San  Bemardioo  County,  for  the  sum  of 
^7,000,  to  be  paid  (l.OOO  cosb  on  the  delivery 
of  the  aicreement,  one  third  of  the  balance  in 
fifteen  days,  and  ibe  remaining  two  tbinla  in 
wad  twelve  months.  It  was  stipulated  that 
time  was  of  the  essence  of  the  coninct,  and 
that  failure  the  vendee  . to  comply  with  its 
t«m8  should  release  the  vendor  from  all  obli- 
gation to  convey,  and  work  a  forfeiture  of  all 
sums  paid.  It  was  further  stipulated  that  at 
the  time  of  paying  the  first  one  third  of  the 
money  the  vendee  should  procure  from  one  P. 
A.  Raynor  a  release  and  settlement  of  certain 
claims  of  Raynor  against  the  vendor  then  in 
litigation.  In  pursuance  of  the  contract,  and 
at  the  date  of  its  delivery,  Mrs.  Ferguson  made 
the  cash  paymeol  therein  provided  of  $1,000, 
and  thereafter  obtained  the  conaait  of  the  ven- 
dor, indorsed  in  writing  on  the  contract,  ex- 
tendine  the  time  for  making  the  second  pay- 
nent  to  and  toelodlng  the  iSih  day  of  July, 
1887.  At  the  time  or obtaiiUng  the  extensioo 
flbe  assigned  the  contract  to  the  defendant  Mc- 
Bean, — that  is  to  say,  her  written-  assignment 
was  to  HcBean  alone;  but  she  claims  that  it 
was  in  fact  made  to  the  defendants  McBean 
and  Bills  Jointly,  such  being  tbe  uvderstaud- 
hig  and  tirteatlMi  of  tbe  pan»&  In  considmi- 
xtm  of  said  assignment  she  received  from  Mc- 
Bean a  contract  in  writing,  signed  by  him 
alotie,  in  the  fi^lowlng  terms:  "It  Is  hereby 
■greed  on  tbe  part  of  Alexander  HcBean,  of 
Oakland,  California,  to  and  with  Mrs.  M.  L. 
FergusoD,  that  in  case  the  said  Alexander  Mc- 
Bean shall  sell  orpurchase  the  interest  of  the 
ColtOD  Land  ft  Water  Company  in  and  to  cer- 
tain tanda,  water,  and  agreeoMntabeldtncom- 
moD  wHh  P.  A  .  Raynor,  under  and  by  vtatae 
of  an  agreement  by  and  between  said  company 
•  and  H.  L.  Ferguson,  dated  June  7,  1887,  or 
any  extension  at  time  granted  hv  said  company 
or  whicfc  may  be  given  to  said  HcBean,  that 
he  will  pay  to  said  Mrs.  M.  L.  Ferguson  or  as 
e^a  the  snm  of  three  tbootand  dMlars  at  the 
tine  of  tbe  cooanmmatlon  of  latd  sale  or  pur 
chase.  Witness  my  hand  and  seal  this  Suth  day 
of  June.  1687.  [Seal.]  Alexander  McBean.'^' 
fiat,  although  executed  only  by  HcBean,  the 
plaintiff  claims  that  this  was  underatood  to  be 
and  was  equally  tbe  contract  of  Bills.  Bills  is 
a  step-son  of  HcBean,  and  it  cleariy  appears 
that  tfaey  were  not  only  connected  very  closely 
in  their  personal  relations,  but  that  they  were 
at  and  about  -this  time  engaged  in  the  same 
kind  of  spcculatfon  in  the  same  locality,  and 
Kenerally  conversant  each  with  tbe  doings  of 
the  other;  bnt  they  both  deny  that  Bills  had 
anything  to  do  with  tbe  transaction  between 
HcBean  and  the  plaintiff.  Shortly  before  the 
tfane  for  making  Uteaecond  parmeot,  MoBean, 
who  had  gone  to  San  Fnncbco.  as  be  Bays, 
for  the  purpose  of  raising  money  or  interestmg 
parties  with  means  to  conclude  tfae  purchase, 
telegrapbed  to  Cokon  nononncfni;  his  failure, 
whereupon  the  plaintlfF  exerted  herself,  as  she 
d^ns,  to  ftoeute  money  for  Bills,  in  ordei 
that  be  migia  make  the  seoend  payment,  and 
ymweBtttferMtiirpoftbeooiiCmot.  SfaeelAims] 
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that  die  did  raise  this  money,  and  that  Bills 
used  it  Id  making  the  second  payment,  and  in 
obtaining  a  conveyance  of  tbe  property  in  pur- 
suance of  the  contracL  Tbe  defendants  deny 
tills,  and  claim  on  the  contrary  that  the  money 
procured  through  tbe  exertions  of  plaintiff  whs 
obtained  for  P.  A.  Itaynor,  who,  in  coojunc- 
tioo  with  Bills,  .subsequently  purchased  tlic 
same  property  mentioned  in  the  contract,  nol^ 
however.  In  pursuance  of  its  terms,  but  under 
a  separate  and  independent  agreement  entered 
into  between  them  and  the  ownerafter  the  ex- 
l^ratlon  of  tbe  time,  as  extended  for  plaintiff's 
second  payment  As  to  all  these  matters,  the 
evidence  is  extremely  conflicting,  but  it  is  not 
disputed  that  on  tbe  IStb  day  of  July,  llie  very 
last  day  for  making  tbe  second  payment  undtu' 
plaintiff's  contract,  Bills  w«nt  to  tbe  office  of 
tbe  Colton  Land  ft  Water  Company,  and  pro- 
posed to  purchase  tbe  identical  property  de- 
scribed in  the  contract,  and  offered  to  pay  on 
the  purchase  the  same  amount  stipulated,  in 
tbe  contract  as  a  second  payment.  Tbe  com; 
pany  refused  to  entertain  bis  proposition  unless 
he  produced  the  release  of  Baynor's  claims,  as 
provided  bv  tbe  contract.  He  offered  to  com- 
ply with  tbis  ctmdition  if  the;  would  give  htm 
until  tbe  next  day  to  get  tbe  release,  to  which 
offer  the  company  assented;  and  accordingly, 
on  the  followmg  day,  July  18tb,  Bills  delivered 
Baynor'a  relaise,  paid  tbe  sum  of  $19,000,  and 
received  a  conveyance  of  the  land  to  himself. 
In  making  tbe  purchase  be  claimed  and  re- 
ceived credit  for  tbe  $1,000  originally  paid  by 
tbe  plaintiff;  that  is  to  say,  he  was  credited  on 
tbe  purchase  price  of  $57,000  with  thefuU  sum 
of  fZO.OOO,  although  be  paid  but  $19,000.  and 
gave  his  notes  for  the  balance  of  $87,000,  se- 
cured by  mortgage  on  the  land.  After  the 
conclusion  of  the  purchase,  and  on  the  some 
day,  be  conveyed  a  half  interest  In  the  land  to 
P.  A.  Rayww.  Tbe  plaintiff  thereafter  de- 
manded of  each  of  the  ifefmdanta  payment  of 
the  sum  of  $8,000,  as  provided  in  the  written 
ooo tract  of  June  SOlb,  above  quoted,  and,  pay- 
ment being  refused,  she  iHlngs  this  action  to 
recover  tlrat  snm  with  interest. 

Id  ber  ooroplnlnt,  after  Setting  out  ber  agree- 
ment for  the  purchase  of  the  land,  and  alleging 
tbe  pavment  of  $1',000  at  the  date  of  its  deliv- 
ery, she  proceeds  as  follows:  "That  oit  tbe 
80th  day  of  June,  A.  D.  1887,  plaintiff,  at  the 
special  Instance  and  request  of  defendants,  as- 
signed to  them  the  contract  aforesaid,  and  all 
ber  interest  therein,  the  said  defendants  and 
eadi  of  them  promising  and  agreeing  that  in 
case  they  or  either  of  them  should  purchase  or 
sell  the  property  of  the  said  Colton  Land  ft 
Water  (xtmpanv,  and  make  tbe  payments  to 
said  company  sis  In  said  contract  specified,  and 
within  any  extension  of  time  granted  in  which 
the  same  might  be  made,  that  they  or  either  of 
tliem  would  pay  to  plaintiff  tbe  sura  of  three 
thousand  dollars.  And  at  tbe  time  of  tbe 
making  of  said  agreonent  between  plaintiff 
and  defendants  ft  was  agreed  that  the  written 
evidence  thereof  'should  be  between  ptalntlft 
and  defendant  HcBean,  but  that  defendant  A\ 
Bills  should  be  equally  interested  therein,  and 
that  such  written  agreement  should  be  binding 

Xn  both  of  defendants  alike.   And  in  cas6 
itber  of  tbe  deCendmits  pmt4iasing  or  sell- 
ing iM  said  prbperty  of  tbe  sold  Colton  Land 
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&  Water  Compsny  tbey  would  pay  to  plafntiff 
the  sum  of  three  thousaod  dollara.  And  that 
pursoant  tosald  uoderstaDdiag  defendaot  Alex- 
aoder  HcBeao  drew  and  signed  the  iastmmeot 
Id  writiDK  of  which  the  following  is  a  com 
[here  follows  a  copy  oftbe  contract  of  June  80, 
above  quoted] :  And  that  the  coosideratlon  for 
which  said  assignmeot  was  so  made  to  defend- 
aots  was  their  agreement  to  pay  said  sum  of 
three  thousand  oollara,  as  aforesaid."  She  then 
alleges  a  purchase  of  the  property  by  defend- 
ants OD  July  12;  demand  on  them  for  paTment 
of  t3>000,  as  provided  by  Ibe  contract  oi  June 
SO,  and  their  refusal  to  pay;  sod  prays  judg- 
ment for  that  sum  and  int<;rest.  To  this  com- 
plaiot  each  of  the  defeDdaota  demurred,  gener- 
ally for  the  want  of  facia,  and  specially  on  the 
ground  of  miiloinder  of  defendants.  In  that  It 
appeared  that  Bills  was  not  a  party  to  or  Inter- 
rsied  in  the  contract  set  cut  in  the  complaint. 
Their  demurrers  being  overruled,  the  defend- 
ants answered  s^Muately,  HcBean  denyingtbat 
he  ever  bought  any  of  the  lands  described  in 
the  contract,  and  Bills  denying  any  connection 
with  the  contract  of  Jtme  80,  or  that  he  ever 
bought  any  land  under  or  by  virtue  of  plain- 
tiff's contract  with  the  OoltoQ  Land  &  Water 
Company.  But  neither  defendant  denied  that 
said  contract  had  been  assigned  to  them.  Upon 
these  pleadings  the  parties  went  to  trial,  but 
during  the  progress  of  the  trial,  and  after  most 
of  the  evidence  was  in,  the  defendants,  by 
leave  of  the  court,  filed  amended  answers,  in 
which  tbey  separately  denied  any  assignment 
of  the  contract  of  the  Golton  Land  &  Water 
Company  to  Bills,  amplified  their  original  de- 
nials on  other  points.and  set  up  two  additional 
defenses:  PVrat.  That  plaiotiS  was  at  the  com- 
mencement of  the  action  the  wife  of  one  J.  B. 
Ferguson,  and  that  the  action  did  not  conoeni 
her  separate  property.  Betxmd.  That  plaintiff 
was  never  the  real  owner  of  the  contract  of  June 
?,wbicb  she  pretended  to  assign  to  McBean,  but 
that  said  contract,  with  all  its  rights  and  privi- 
ties, belonged  to  P.  A.  Rayoor;  and  that  ptaia- 
tin,  knowing  that  Raynor  was  such  owner,  in 
making  said  pretended  assignment  was  willfully 
and  knowingly  attemptiogto  defraud  McBean 
outoftbeaumof|3,000.  The  case  was  tried  1^ 
the  court  without  a  jury,  and  the  findings  and 
judgment  were  for  the  plaintiff.  D^endanls 
moved  for  a  new  trial,  which  was  denied,  and 
they  unite  in  an  appeal  from  the  judgment  and 
said  order. 

The  meet  important  questioD  involved  in  the 
appeal  Is  as  to  the  liability  of  Bills  on  the  con- 
tract upon  irtiicb  the  actioB  is  foueded.  This 
question  is  raised  not  only  by  the  demurrers  to 
the  complaint,  but  by  numerous  exceptions 
taken  at  the  trial  to  ruliugs  of  the  superior 
Judge  admitting  oral  testimony  to  the  effect 
that  Bills,  although  not  named  therein,  was 
nevertbdess  a  party  (osaid  contract.  Accord- 
ing to  plaintiff's  lesiimoay.  she  knew  at  the 
time  of  the  asaignment  of  her  contract  that 
Bills  was  10  be  e^ially  interested  with  HoBean 
in  the  rights  asagned,  and  was  to  be  equally 
bound  to  pay  the  $8,000.  According  to  all 
the  testimony,  BiUs  was  then  present  in  San 
Bernardino,  and  in  direct  eommnn)cati(Hi  with 
the  plaintiff.  His  lotereet.  In  other  words,  was 
fully  disdoaed  at  the  thae:  nnd  no  reasDn  ex- 
isted—at  least  none  Is  allegad— why  he  was 
14  U  a  A. 


not  named  as  an  asrignee,  and  as  a  party  to 
the  agreement  to  pay  for  the  assigoment.  Is 
short,  it  appears  bv  the  testimony  more  fallr 
than  by  the  compulnt,  though  we  tbiiik  not 
more  plainly,  that  the  plaintiff  delfbenidy 
chose  to  accept  a  contract  In  writing  wblc^  di^ 
not  name,  nor  by  any  of  lis  terma  Und,  one  of 
her  intended  asBignees.  Can  she.  under  sued 
circumstances,  claim  that  he  is  bound?  This 
is  a  question  upon  which  there  fa  a  great  con- 
flict of  authority  in  this  countiy  and  England, 
and  an  adequate  review  of  the  cases  in  which 
it  has  been  agitated  would  require  a  vdome. 
We  have  neither  time  nor  incnnMion  to  enter 
upon  any  such  review,  but  content  ourselns 
with  saving  that  in  our  opinion  the  better  rea- 
son anci  sounder  policy  m  against  the  fmpo* 
sitlon.  In  Englsnd  the  rak  seems  to  be  vretlj 
well  settled,  after  much  debate,  the  other  way; 
but  in  the  United  States  the  weight  of  anthortty 
seems  to  be  against  the  English  rule.  The 
cases  in  which  the  question  has  arisen  are 
those  in  which  an  agent  has  contracted  in  bis 
own  name,  and  his  principal  has  afterwatds 
sued  or  been  sued  on  the  contract;  and  Judge 
Btory,  in  his  work  on  Agencty,  %  160a,  nys 
that  the  doctrine  maintained  in  the  more  receal 
authorities  is  that,  "  if  the  agent  possesses  due 
autborit  V  to  make  a  written  contract  not  under 
seal,  and  he  makes  It  in  bis  own  name,  wbelber 
he  describes  himself  to  be  an  agent  or  not.  or 
wbetber<tbe  principal  be  known  or  unkoovn, 
he,  the  agent,  wtU  be  liable  to  be  sued  and  be 
entitled  to  sue  thereon,  and  bis  principal  alio 
will  be  liable  to  be  sued  and  be  entitled  lo  sne 
thereon  in  ell  cases,  union  from  tbe  attendant 
circumstances  it  is  clearly  manifested  that  ao 
exclusive  credit  is  given  to  the  agent,  and  it  Is 
Intended  by  both  parties  that  no  resort  shall  in 
any  event  be  had  liy  or  against  the  ivhidpal 
upon  It"  But  an  examination  of  the  authori- 
ties cited  in  support  of  this  statemait  shows 
that  they  do  not  support  it,  as  has  been  fre- 
quently polled  out.  It  is  undoubtedly  true 
that  when  (be  principal  is  undisclosed  be  miy  ' 
sue  or  be  sued,  but  not  when  be  is  known,  and 
especially  not  when  he  is  present  at  tbe  mf^ing 
of  the  contract.  For  a  full  and  able  discoi- 
sion  of  the  whole  subject,  see  OAandhr  v.  Ooe, 
64  N.  H.  561,  and  Gmg  v.  Lake  Bigter  Sfod 
Oo.  2  Iler.  216,  and  cases  therein  cited.  Ooo- 
shlered  independent  of  authority,  we  think 
sound  policy  requires  tbe  enforcement,  in  cases 
sucb  as  these,  of  the  general  rule  that  a  writing 
cannot  be  varied  by  parol.  It  la  as  Important 
to  know  who  has  made  a  contract  as  to  know 
its  terms,  and  when  tbe  parties  put  It  In  writing 
there  is  no  more  reason  or  excuse  for  omiUlng 
the  name  of  a  known  party,  whom  it  Is  the 
intention  to  bind,  than  there  is  ios  omitting  its 
moat  impcniant  stipulation.  To  allow  each  a 
practice  opens  tbe  door  in  every  case  to  soeb 
conflicts  of  evidence  sa  this  case  HlaatnteB, 
upon  a  poitM  which  can  be  easQy  and  fofever 
set  at  rest  by  simply  mAkiag  tbe  written  evi- 
dence of  tbe  contract  conform  to  tbe  mstoal 
underatanding  of  thepartieaastomaUersfalty 
within  their  knowledge.  We  think  tbe  supe- 
rior court  erred  in  ovemillng  the  demumn. 
and  in  admitting  tbe  testimony  referred  ta 
This  error  compels  a  revetsal  <rf  tbe  judgnent 
and  oidtt  appealed  from;  hot,  as  a  new  triil 
wUl  be  neoBBiaiy,  it  to  proper  thatweshanU 
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dinpose  of  flome  other  quesiions  likely  to  arise 
in  the  further  progress  of  tbe  case. 

Althoujch  the  p^intiff  cannot  recover  on  thU 
contract  agaioat  Bills,  we  see  do  leaaoQ  why 
■he  may  not  recover  aeaiast  HcBean  upon 
pleadings  properly  amenaed.  All  theevldence 
hx  tbe  record  indicates  pretty  clearly  collusion 
between  HcBean  and  Billa  and  Ilaynor,  by 
means  of  which  the  two  last  named  obiained 
the  benefit  of  plaintilTs  assignment  to  Mc- 
Bean.  If  in  fact-  McBeau  turned  the  contract 
over  to  Bills  and  Raynor  without  a  formal 
aadgomeut  of  it,  and  tney  got  the  beoeflt  of  the 
■sslanment,  and  especially  if  McBean  was  a 
pamdpant  in  their  purchjise,  lie  became  liable 
on  bis  promise  to  pay  the  $8,000.  ' 

Tbe  court  erred  in  sustaioiDg  an  objection  to 
tbe  offer  to  prove  what  plaintiff  told  Cross- 
mao,  OD  the  grouad  that  it  was  a  privileged 
communicatiou.  Crossmao,  aato  that  matter 
at  least,  was  not  the  allomey,  if  be  was  her 
attorney  at  all;  and  moreover,  tbe  statement, 
if  made,  was  not  intended  to  be  coofldeotial, 
but  was  made  with  the  purpose  of  having  It 
commuDicated  to  others. 

The  court  did  not  err  in  excluding  evidence 
that  the  contract  with  the  Coltoo  Land  & 
Water  Oompaqy  was  the  property  of  Raynor. 
WbeUiei  it  was  or  not  is  a  questtoo  between 


RavDor  and  the  plaintiff,  to  be  liilgated  by 
them  or  tbeir  representatives.  McB^n  got  a 
valid  ass^oment,  and  cannot  be  excused  from 
paying  t£e  price  because  someone  else  may 
have  a  right  to  claim  it  from  his  assignor. 

There  u  barely  sufflde^t,  but  certainly  not 
very  aallsfaotory,  evidence  to  sustain  the  find- 
ing that  the  plaintiff  was,  at  tbe  beginning  of 
the  aciioo,  living  separate  and  apart  from  her 
hnsfa«tnd,  by  reaaon  of  his  des^on  of  her. 
There  Is  no  poaitive  or  direct  evidence  tiiat  he 
went  away  wiOiont  or  against  her  consent. 
And  the  evidence  Is  Ilkewfie  ratberiiDsadafac- 
toiy  on  Ote  point  of  the  contract  \Hine  her 
separate  property,  but  we  cannot  My  that  it 
does  not  support  the  finding. 

Other  points  made  In  the  briefs  are  com- 
paratively unimportant^  and  need,  not  be  par- 
ticularly referred  to. 

Judgment  and  order  reverted,  and  cause  re- 
manded, with  directions  to  the  superior  court 
to  sustain  the  demurrers  to  the  complaint, ' 
with  leave  to  the  plaintiff  to  amend  as  she 
may  be  advised. 

'We  concur:  De  Haven,  J.;  Paterson. 
J.;  Sharpateln*  J.;  MeFarlJuidt  H»r> 
rfaoB,  J,;  G»roatta»  /. 


CONNECTICUT  SUPREME  COURT  OF  EBRORfi. 


Hugh  DAILET  et  al.  . 

crry  of  new  haven  «  ai 


.Oonn. 


X.  A  ett^  eaaaot  be  nstralnfid  br  in^ 
Junction  fWnn  declining  a  trust  for 

cSiariiatde  parpoMa  wUofa  it  to  not  reqnired  by 


tta  charter  or  ordlnanoes  to  accept  and  adminte- 

tftp. 

8>  ▲  elty  had  no  Implied  i>ower  to  ac*^ 
oept  a  tniat  '*  ftn*  deeervlDg  persons  not  pao- 
pen  **  whom  it  has  no  tegal  power'to  support  or 
aid. 

8.  Tba  veftual  «r  inabiU^  of  »  elty  to 
aeeept  a  trtiSt  "tw  deserviDK  penons  not 
paupers"  will  not  defeat  the  gift  under  a  will 


Von.— JfunJc^KiI  corporation  oa  inutM  (If  a 
eAorftv. 

fdie  cities  of  New  Orleans  and  Balttmore  being 
autborlxed  to  eetabllsb  public  schools  are  entitled 
to  t&ke  a  legacy  for  educattog  Ote  poor  tber^. 
HeI>onosh  v.  HnrdoCb,  SB  U.  8.  IS  Bow.  SBT.  14  L. 
ed.  790;  State  v.  HoDoooKh.  8  la.  Ann.  171, 

A  may  take  property  Id  trust  for  tbe  educa- 
tion of  boys  and  glrla,  and  to  apply  tbo  surplus  of 
tbe  income.  If  any,  to  tbe  support  of  poor  white 
orphans.  Pertn  v.  Ctarey,  65  U.  B.  H  Hov.  tfK,  18 
I.,  ed.  701. 

Ttae  city  of  PfaOadelphla  In  the  well-known  Olr- 
ard  Collie  Case  was  held  capable  of  tuUiig  a  trust 
to  eatablisb  a  college  for  *'  poor  white  male  or- 
plwBB**  noderaoluulBr  ^vlnir  Um  senwtal  power 
Cor  **theninwe8alon  of  vloe  and  inmcwallty,  ad- 
ranoement  of  tbe  pnbllo  health  and  order,  and  the 
pcomotikn  ot  txade,  ioduatiy,  and  happloeai." 
Tiaal  V.  fflntd.  48  U.  B.  S  Bow.  127, 11 L.  ed.  m 

Tho  olty  of  St.  Louis  waa  bekl  eatitlea  to  take  a 
devise  for  tbe  relief  of  "  all  poor  eBtlgranla  and 
tvavelera  eoming  to  8t.  Louis  on  their  way  bona 
tide  to  settle  Id  tbe  weat,"  although  the  lenda  de- 
vtaed  wen  outside  tbe  cit7,  tJhainben  v.  St,  Lnuto, 
2»Ho.ficaL 

A  beoonttoa  ottr  In  tvuet  to  iwply  tbe  Income 
toaUworUiy  and  tnduetrloua  pweoDS  who  are  not 
■qiporMd  In  wfaole  or  in  part  at  the  public  ex- 
poocetosustalD  tbemaelree  and  their  families  dur- 

ML.  RA. 


Ing  tbe  ioctement  season  of  the  year  In  case  of 
need  nay  be  accepted  by  tbe  city  as  fairly  witliln 
Ite  I^HJmate  corporate  power,  as  tbe  effect  of  the 
gift  Is  to  prevent  persons  from  becoming  a  publiu 
charge.  VPebb  v.  NeaJ.  fi  Allen,  STB. 

So  the  ctty  of  Philadelphia  was  held  entitlml  to 
take  a  trust  for  the  establishment  of  a  hospital  for 
Indigent,  blind,  and  lame  persons,  and  to  apply 
tbe  iooome  of  the  residue  to  the  comfort  and  ac- 
commodation of  such  persona  preferring  resi- 
dences. Phlladetpbla  v.  Elliott,  8  Bawle,  110. 

Likewise  to  take  a  bequest  for  planting  and  re- 
newing "shade  trcee,  especially  in  situations  now 
expofring  my  fellow  dtisens  to  tbe  beat  of  the 
BUD."  OresBcm's  App.  80  Pa.  4S7. 

A  fund  given  to  tiie  orphaDa  of  the  first  munici- 
pality of  New  Orleans  was  bold  riabtly  claimed 
under  the  ^-"iM^"^  (3vil  Code  by  tbe  eity  council 
of  that  municipality.  MaiyVi  SuoceeaiOD,  Z  Bub. 
(Uk.)  4S8. 

Hie  olty  of  Baltimore  la  expressly  glv«i  power 
hy  Hb  chvter  to  take  tnists  for  oharlty.  Bamum 
V.  Baltimore.  02  Hd.  875. 

Under  the  Statute  39  Ellz.,  chap.  B,  a  munlclpnl 
corporation  la  a  "person  "entitled to  found  a  itof- 
pltal  for  tbe  poor.  New  Castle  v.  Atty-Geo.  12 
Clark  *F,«B. 

A  bequest  to  a  muniolpalUy  for  a  purpose  not 
spedfied  cannot  be  upheld  on  the  ground  thtit  tc 
must  be  for  public  purpueee,  as  tbe  municipality 
would  be  entitled  to  take  a  trusf  for  charity,  nT- 
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m^klDfr  other  gUtB  to  various  trustee^  one  of 
whom  at  least  la  also  the  beneflotRry,  and  pro. 
TWing  that  In  oaae  mj  trust  is  not  aooepM  a 
PToporttonate  dtotrfbatton  Shan  be  made  amooff 
the  otben  of  the  amount  Inteoded  for  it. 

4*  Tbe  vapeiior  eoort  has  poww.  mm  m 
«Murt  of  mmOi^t  to  wnppiy  trttatMS 
wben  III  II II  mil  I J  III  itrctwrre  a  trust,  but  will  «xer- 
olse  tbe  power  onlV  wben  neoessarj  to  prevent 
tbe  trust  from  belair  deCeated,  Knd  tt  wlU  tliat 
g^n  the  probate  oourt  a  ehanoe  to  make  such  an 
appoiatment  where  It  baa  the  power. 

6>  Th*  fltato^  Attorney  for  a  oouatr  baa 
the  right  to  Iwloff  auits  to  enforce  puMio  eliarf- 
tatdetruita. 

(March  9, 1891.) 

CASE  reserved  from  the  Superior  Court  for 
Mew  Haven  CouDty  for  the  advice  of  the 
Supreme  Court  of  Errors  tn  a  proceeding 
instituted  to  compel  tbe  City  of  New  Haven  to 
accept  and  execute  a  trust.  A^Mnntment  <if 
anoOier  trvttee  advited. 


Tbe  facts  are  fully  slated  In  tbe  opiaioo 

Mt9tr».  I^jnde  Harrison  and  John  W* 
AlUny,  for  complainants: 

This  trust  beinir  for  a  public  charity,  tbe 
proposed  actioQ  or  the  city,  having  in  liew, 
either  tbe  non  admiolstratfon  by  any  pmon  of 
the  Irost,  orits  destruclion,  tbe  state's  attMW^ 
Is  tbe  proper  pnrty  to  brinf;  tbe  bets  ia  tbe  at- 
tention of  a  court  of  equity. 

PrvprietoTi  of  White  6c/U>ol Bovter.  J^Mt,  81 
Conn.  268;  2  Perry,  Tr.  %  788. 

Tbe  gift  to  tbe  City  of  New  Haven  "  to  be 
beldin  trast,  by  tbe  proper  amboritks.  andflie 
Income  to  be  applied  tbrou^  such  agencies  as 
tbey  See  ftt.  for  the  supply  of  fuel  and  other 
ueceasarieH  to  deserving  Indigent  perscMia,  not 
paupers,  prefcrriog  such  as  are  aged  and 
' '  infirm, "  Is  a  ruliof  public  charity. 

Broutm  V.  Steouae,  97  Conn. 148;  GoodHeh'B 
App.  Id.  S7B:  Bearda/ep  v.  Stii^part.  1  New 
Eng.  Bep.  639,  S8  Conn.  489;  Tappan't  App. 
82  Coon.  412;  Camp  v.  Crocker,  8  New  Eng. 
Bep.  134,  54  Conn.  81;  Btorr't  Agr.  Sehooi  v. 


though  private.  Qlouoeeter  v.  OstNini,  1  H.  L. 

A  tmst  to  a  foreign  011;  for  charitaUe  purpoees 
k  valid.  Peynado  v.  Pernado.  SB  Kr.S. 

A  bequest  of  peraooalt  j  to  a  oommunity  tn  a  for- 
elgn  oountrr  wbiob  baa  capacity  to  take  by  the 
hiwsof  that  oonntrr  Is  valid.  Be  Hua>,lSIi.B.  A. 
«2a  1*8  N.  Y.  687. 

The  board  of  water  oommlaalonen  of  a  city  bav- 
Ing  power  to  obtain  any  property  "needful  or  con- 
venient "  for  its  purpoeee  and  with  consent  of  the 
couDoU  to  erect  fouotaJnt,  etc,  nuiytato  tiy  wiUa 
Sund  of  wblcb  the  Income  Is  to  be  used  fOroroa* 
Wlentlng  tbe  grounds  where  the  waterworks  are 
established  and  nialntalolntr  a  reference  Itbrary 
of  hooka  on  eclencc,  arts,  discoveries,  etc.  Penny 
T.  C»Ul,  6  L.  B.  A.  flSB,  n  Hioh.  4n. 

AleasetoadtrlstiotlnvaHd  beoause  perpetnal 
where  the  lands  ai«  devteed  In  paryetuliy  for 
charitable  purposes.  Kiebmoiid  T.  Davis,  1  West. 
Beik4S4,10BlDd.4tt. 

A  bequest  bi  trust  to  the  mayw  Of  a  ot^  and  the 
presidents  of  two  iiiof»porated  sooietiesand  tbelr 
auooesBon  forever  is  to  them  as  individuals  and  not 
to  tbe  oorporattons.  Oottman  v.  Oraee,8Ib  B.~A. 
14S,mN.Y.M. 

A  olty  as  trustee  has  no  vested  right  in  a  trust, 
bat  the  Lwlslature,  unless  restrained  by  the  Con- 
adtutfon.  may  interfere  to  chanjre  the  trustee. 
Oitard  V.  PbOadelphta,  74  C.  8. 7  WalL  14,  W  L.  ed. 
m  Pfalbiddphla  V.  Fox,  04  Fa.  Ml. 

'  '  -  GlNMt4eB. 

A  county  may  take  a  bequest  for  pubHo  schools. 
Ben  County  r.  Alezaoder,  S  Tex.  8S0. 

A  grant  to  the  supervttors  of  a  ooun^  tn  trust 
for  any  other  use  or  purpose  than  that  of  the 
county  which  tbey  represent  is  Invalid,  m  for  hi- 
stance  a  grant  of  land  for  a  <Anroh  and  sofaool- 
houseforthel>eDeatof  a  particular  town.  Jaob- 
son  v.  Uartwel),  8  Johns,  4ii2. 

County  comtnlBBlonere  cannot  be  seised  to  the 
use  of  a  town.  Sloene  v.  MoConahy,  4  Ohio,  15*. 

A  coanty  In  Orepm  may  take  a  grant  of  lands 
for  a  tree  college  or  instttutlon  of  kamtngr  under 
11  statute  giving  power  to  purchase  and  hoM  hinds 
for  the  use  of  the  ooanty.  Baley  v.  Umatnia 
County,  M  Or.  ITS. 

A  town  cannot  take  and  hold  a  fund  10  perpe- 
tuity the  Incony  of  which  is  to  be  applied  to  an 
object  which  is  not  within  tbe  corporate  or  admin- 
14  L.  B.  A. 


tetrative  purposes  of  the  town,  sooh  as  ttie  support 
of  persons  towards  whom  tbe  town  Is  uadiir  ao 
statutory  or  other  legal  obligaUoo.  Vosdlok  v. 
Hempstead,  It  L.  a  A.  716,  USX.  Y.  OBL 

The  legal  Inoapaotty  of  a  town  to  support  a  eler- 
gyman  entirely  defeats  a  beq  oest  made  ^Wrictly  on 
this  OMidttloD"  that  tt  Shan  support  him.  Bullsnl 
V.  Shirley  nia8B.)UL.aA.l]a 

But  a  town  in  New  Hampshire  has  been  hsM  en* 
titled  to  hold  funds  in  trust  tor  ttie  support  of  re- 
ligton.  Atty-Oen.  v.  DubUa,  »  2f .  H.  «»:  Ortord 
Uoloa  CMig.  tloa  v.  West  Ooag*  fioo.'6l  M.  H.  AHl 

And  in  that  State  It  Is  said  Uut  unless  speoUly 
restialoed  a  town  may  take  a  trust  for  any  purpose 
not  foreign  to  tts  Institution  or  inoompatlt>le  with 
tlie  object  of  Its  organlzatiun.  Sargent  v.  Comlsb, 
M  N.  H.  lA 

Hius  It  may  take  a  trust  tbe  tnoome  of  whldi  li 
to  be  appUsd  to  the  putcbase  and  use  of  fToited 
Stateaflasa  Artd. 

Townabtp  liustijui  may  tah»  a  devise  for  tbe 
"poor,  needy,  and  father kas  of"  the  townrtilp. 
ITroHy  V.  Wooden.  1  OUo  St.  ua. 

A  town  oorporatlon  ma}' take  asaoharitable  use. 
under  tbe  Statute  of  Klixabeth,  a  grant  ot  certain 
tolls  to  keep  bridges  in  repair.  Atty-Oeo.  v. 
Nu«wBbui7,  C  Beav,  SU. 

A  devise  of  lands  to  a  town  in  trust  to  repair 
highways  and  bridges  yearly  Is  public  and  obar* 
liable  and  ts  valid  under  a  statute  authorizing  de. 
vises  of  lands  forpublio  use.  Hamden  T.Blea,M 
Conn.  8S0. 

A  laeorvatlon  to  a  deed  of  the  right  ot  the  Inliab- 
Itaotaott  an  nniocorpontod  town  to  out  wood  on 
tbelBodfsvirid.  H<wnbeokv.Wcstbrook,SJohns. 

7SL 

OUtsr  Quont  muiitetpolttles. 

A  sohocri  distrfot  is  a  good  tmstoe  tohoM  iMtt 
for  schocri  purposes.  Chaptn  v.  WlDobesur  SobSQl 

Dlst.  No.  2,  85  N.  H.446. 

A  school  society  betog  a  poblic  oorpowMoB 
under  tbe  Conneoticut  stabiteels  oompelaat  to  take 
a  trust  for  educational  purposes.  First  Cong.  Soo. 
of  Southlngtoa  v.  Atwater,  2S  Conn.  84. 

A  parish  which  ean  legally  estabUsb  and  malatsto 
schools  and  raise  taxes  therefor  may  feeetvo  a  de- 
vise to  be  applied  to  the  iwe  <tf  aoboslB.  VH 
Partoh  In  Button  v.  Oole,  8  Pick.  888. 

A  devise  to sebool oott&dKtoaen  and  thetrswv 
oessors  who  are  nohioerpeeated,  tenohooUBg  poor 
children,  U  not  vaM.  jaacyr.  Latane,  4  Lel>t>t 
887.  ~    B.AB. 
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Wiiiney.  3  New  Eug.  R«p.  573,  54  Conn,  342; 
<!aU  V.  Oamtleek,  51  Conn.  377;  Fairfl(',d  v. 
Lanton,  60  Conn.  601;  Iluglie^  v.  Ualy.  49 
Conn.  34;  Adye  v.  44  Conu.  80;  White 

T.  lloicard,  38  Conn.  354;  r«a/'«  .ipi).  30  Conn, 
Bun  V.  liidl,  8  Conn.  47-5!  ,  BnUne  v. 
H7,(Y.'/ur(./,84Imi.iJ57;  ll,»ktth  \  Murphy,^ 
K.  J.  Eq.  23;  ^dcA^w/i  v.  Phillius,  U  Aileo,  550; 
4£tanT.  Tr.  g  692;  Sutery.BtUiara,  188  Maf* 
412;  AifeiMV.  J/»ti«r.  tlD.Moefl.  541:  CUment 
V  /Av<^  to  Vt...718i  MeAmiter  v.  MeAUitter, 
4e>  ViTnS;  T7iUbni;&2/,  86  N.  J.  Eq. 

300. 

It  Is  no  objecUoD  to  the  validity  of  tbis  trnat 
ior  public  charity  tbat  tbe  deserviDg  iodl^ent 
penons  not  paupen  are  not  expresdy  limited 
M  to  residence. 

Webb  v.  Neal,  5  Allen,  576;  Ertkine  r. 
WhiteAead,  84  Ind.  857. 
.  A  gift  to  "poorbouse  keepers"  bas  been 
auBtained. 

Ai^Qen.  v.  Pearee,  2  Atk.  87.  See  also 
JSFoMh  T.  MorUti.  6  Beav.  177:  Laringv,  Manh, 
78  U.  8.  6  Wall.  887,  18  U  ed.  808;  Brovtn  v. 
S^iKg,  2  Cusb.  844;  8  Perry,  Tr.  §  869. 

Tbe  City  of  New  Haven  bad  power  to 
l>ecome  tbe  trustee  of  this  fund,  to  carry  out 
tbe  proTisioas  of  tbis  will. 

Webb  V.  Jfeal,  5  Allen,  576;  Jmea  v.  ffaber- 
*kam,  107  U.  S.  174-189.  27  L.  ed.  401.  407; 
Jhtmdtn  v.  Bice,  84  Conn.  850;  Fir$t  Cong.  8oc. 
4f  SoutMngton  V.  AtaaUr,  23  Conn.  84;  horr^ 
Agr.  School  v.  Whitney,  8  New  Eng.  Rep.  573, 
54  Conn.  342;  8  Dillon,  Mud.  Corp.  3d  ed. 

ti  566-678,  citing  Yiifal  v.  Qirard,  43  TJ.  S.  8 
ow.  187.  11  L.  ed.  805;  McDonogh  v.  Mvr- 
<loeh,  66  U.  S.  16  How.  367,  14  h.  ed.  738,  and 
many  otbu  cases;  Ferin  v.  Carey,  65  U.  B.  24 
How.465,  i6L.ed.701;  Btnetav.tihigpen,  28 
N.  J.  Eq.  487;  CUmnt  v.  Bjf^,  60  Yt.  716; 
Oraia  v,  Seeritt,  64  Ind.  419. 

It  la  tbe  duty  of  tbe  City  of  New  Haven  to 
Accept  tbe  performance  of  tbe  duties  of  tbia 
trust. 

Langdon  v.  Congregational  8oe.  of  Ptgrnouth, 
ISCoDD.  113;  Oraigy.  Becri$t,  »upra/  1  Perry, 
Tr.  SS  42,  48;  2  Perry,  Tr.  §  370. 

It  is  not  to  be  anpposed  tbat  tbe  testator  lo- 
lendrd  to  confer  upon  the  mere  trustee  power 
to  refuse  to  accept  tbe  trust,  and  so  deprive  the 
beoeflciaries  of  its  beneSt. 

Maaon  v.  Tnutea  of  U.  E.  Church  at  Twk- 
*rUm,  97  N.  J.  Eq.  47;  1  Peny,  Tr.  §g  48-44; 
2  Penr,  Tr.  §§  781-731. 

If  tbe  City  should  be  permitted  to  refuse  to 
Accept  the  management  of  tbis  trust,  and  should 
in  fact  refuse  it,  a  court  of  equity  will,  upon 
i^iphcation  of  the  attorney  of  tbe  Sute,  or 
perhaps  of  a  person  claiming  to  be.aben- 
efldary,  appoint  sidtsblfi  persons  to  manage 
-the  trust. 

1  Dillon.  Man.  Corp.  Sd  ed.  §  64,  p.  87; 
Storrtf  Agr.  School  v.  Whitney,  8  New  Eng. 
Rep.  573,  64  Conn.  848-345;  Bartlettv.  I\'ge,  4 
Met.  378;  OoodrieJi't  App.  57  Conn.  375,  285. 

Mr.  William  K.  To  wnsend,  for  tbe  City 
of  New  Haven: 

Neither  of  the  plaintiffs  bas  any  interest  In 
this  bequest.  Tbis  Is  not  tbe  question  of  the 
occeplaoce  or  refusal  of  a  trust,  but  the  ques- 
tion as  to  whether  tbe  trust  for  tbe  benefit  of 
tbe  public  iastUutions  of  New  Haven  shall  be 
'C'ltried  out  as  provided  for  in  said  will,  or  tbe 

a  Ti.  R.  A. 


trust  for  the  bco'^t  of  fn<1f^t  persons  not 
paupers.  The  testator  having  crrated  two 
trusis  and  '  prescribed  the'  condiiioon  upon 
which  either  of  siicb  trusts  may  be  carried  out, 
such  cQinditiODB  .^se  hindlng.  upon  all  par- 
lies.- '  '  *  ■    '  ■ 

Irith  V.  Antioeh  GoUege,  126  Jll.  474,  9  Am. 
St.  Rep.  638;  Storr^  Agr.  8ehc<^  v.  Whitney.  8 
New  Eng.  Rep.  673.  S4  Conn.  848. 

Tbe  City  bos  power  to  decline  the  trust  fbr 
Indigent  persons  not  paupers.  A  trustee  can- 
not be  compelled  either  to  accept  or  decliae  a 
trust.  While  tbe  adminlstraiion  of  a  trust  for 
the  benefit  of  Indigent  persons  not  paupers  is 
wlthtn  tbe  power  of  municipal  corporal  ions,  ft 
is  not  a  trust  which  they  can  be  compelled  to 
execute. 

Vidal  V.  airard,  48  17.  8.  8  How.  188, 11  L. 
ed..280;  Webb  v.  Heal.  5  Allen;  676. 

Courts  will  not  interfere  with  a  municipality 
or  its  ofllcials  in  tbe  exercise  of  tbe  discretion 
and  judgment  incidental  to  the  performance  of 
its  powers,  except  in  case  of  gross  abase  of 
power  or  violation  of  law. 

Hheldon  Y.  Centre  Se/iool  Di»t.  85  Conn.  824; 
Ooddardv.  Seymour,  SOConn.^^;  h-eemanv. 
New  Haven,  84  Conn.  406;  Fettowa  v.  New 
Haven.  44  Conn.  240;  JHMe  v.  New  Haven,  6 
New  Eng.  Rep.  4St.  56  Conn.  199;  Whttn^v. 
New  Haven.  68  Conn.  457;  1  DDlon,  Mnn. 
Corp.  eg  94,  888.  846,  949. 

Mr.  Henry  T.  Blake,  tot  trustees  of  the 
estate  of  Pbllip  Harett,  deceased: 

A  corporation  has  only  such  rights  and 
powers  as  are  expre<;!<Iy  granied,  or  as  are 
necessary  to  carry  into  effect  tbe  rights  and 
powers  so  granted. 

New  York  F.  Im.  Oo.  v.  My,  6  Conn.  660; 
PhiladeljAia  loan  Co.  T.  Jwmer,  18  Conn. 
249;  MetJuiniea  A  W.  Mut.  Sae.  Bank  <ft  Wig. 
Amo.  v.  Meriden  Agency  Oo.  84  Conn.  159; 
Bridgeport  t.  Houtatonie  R.  Co.  15  Conn.  475; 
Oreene  v.  Denm'g,  6  Conn.  998;  Hamden  v. 
Biee,  24  Coon.  355;  Firtt  Cong.  8oe.  of  South- 
ington  v.  Atwater,  23  Cono.  40;  BeardgUy  v. 
Bridgt^rt,  1  New  Eng.  Bep.  689,  68  Conn. 
489. 

Municipal  corporations  are  capable,  unleaa 
specially  re8traine<l,  of  taking  property  real 
and  personal  in  trust  for  purposes  germane 
to  the  objects  of  the  corporstion,  or  which  will 
promote,  aid,  or  assist  in  carrying  out  those 
objects.  And  where  the  trust  reposed  in  the 
corporation  is  for  the  benefit  of  tbe  corporation 
or  tor  a  charily  within  the  scope  of  Ita  dntles. 
it  may  be  compelled  in  eqni^  to  administer  and 
execute  it. 

2  Dillon,  Mun.  Corp.  8  567;  Philadelphia  v. 
Fbi,  64  Pa.  169;  Webb  v.  Neal,  5  Allen,  676; 
First  Parish  in  Sutton  v.  Cole,  3  Pick.  333. 

But  mimiclpal  corporationa  cannot  bold 
lands  or  funds  in  trust  for  any  object  or  matter 
foreign  to  the  purpose  for  which  they  were 
CK-tited  and  In  which  they  have  no  interest. 

2  Dillon,  Mun.  Corp.  g  578;  Jaekt&n  v. 
Hartirell,  8  Johns.  428;  Sovth  New  Market 
Methodist  Sem.  Trustees  v.  Peaslee,  15  N.  H. 
317.  See  also  Vidal  v.  Qirard.  43  U.  S.  8  How. 
127. 11  L.  ed.  205;  MeUonogh  v.  Murdoch,  56 
U.  8.  16  How.  867,  14  L.  ed.  782:  Pierin  v. 
Carey,  65  U.  8.  24  How.  465,  16  L.  ed.  701; 
Philadelphia  v.  miiott.  8  Hawle,  170;  B^t 
Connty  v.  Alexander,  83  Tex.  SQO'  . 
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Mr.  Simeon  E.  Baldwin  for  the  executors 
oud  lesiduarY  legatees  of  SUen  Qlffurd, 

Mesm.  Benvy  Stoddud  and  J.  W. 
Bristol  for  Tale  UntTenitj. 

Seywmrt  ^-t  delivered  the  oidnlon  of  the 

court: 

The  will  of  Philip  Marett,  late  of  the  City  of 
New  Haren,  giTes  one  fifth  of  the  (emaloder 
of  certain  estate  "to  the  City  of  New  HaveD, 
to  be  held  in  trust  by  tbe  proper  authoi1tlea» 
aod  ibe  iDcome  to  be  applied,  through  sucb 
ageocies  as  they  see  fit,  for  the  supply  of  fuel 
and  other  necessaries  to  deserving  Indigent 
persons  not  paupers,  preferring  such  as  are 
aged  or  infirm."  On  the  lOlh  day  of  June. 
1890,  acting  upon  tbe  report  to  tbe  court  of 
common  council  of  a  committee  to  whom  was 
referred  "tbe  matter  of  tbe  acceptance  or  re- 
jection of  tbe  trust  of  $180,000  bequeathed  to 
the  City  by  Philip  Marett,  deceased,  for  tbe 
use  of  Indigent  poor  not  paupers,"  tbe  board  of 
aldermen  of  tbe  City  passed  a  reaohitioa  "that 
tbe  City  of  New  Haven  do  aol  accept  the  be- 
quest to  it  for  tbe  benefit  of  indigent  poor  not 

giupers  under  and  by  the  will  of  the  late 
bilip  Marett."  Thereupon  a  complaint  was 
brought  by  Hugh  Dailey,  a  resident  tax-payer 
and  elector  of  the  City  aod  Town  of  New  Ha- 
ven, aod  TiltoD  £.  Dooliltle,  as  the  state's  at- 
torney for  New  Haven  County,  against  tbe 
City,  its  mayor,  and  tbe  other  parlies  interest- 
ed In  the  remainder,  one  fifth  of  which  was 
given  (0  ihe  City  of  New  Bavcn  as  aforesaid. 

Tbe  complaint  contained,  among  other  alle- 
gations, tbe  following;  "(7)  A  resolution  is 
pending  before  tbe  court  of  common  council 
of  tbe  City  of  New  Haven  in  and  by  which  it 
is  proposed  that  tbe  City  of  New  Haven  shall 
refuse  to  accept  the  trust  of  said  one-flfth  part 
of  said  residuary  estate  so  given  in  trust  as 
aforesaid.  Such  resolution  has  beeu  adopted 
by  tbe  individuals  who  compose  the  board  of 
aldermen,  part  of  said  court  of  common  coun- 
cil, and  such  resolution  is  likely  to  be  adopted 
by  the  individiials  who  compose  tbe  board  of 
couocilmen  of  said  City,  and  is  likely  to  be 
approved  by  the  individual  who  holds  the  posi- 
tion of  mayor  of  said  City.  (8|  The  membera 
of  said  court  of  common  council  and  the  mayor 
of  said  City  have  no  authority  to  decline  the 
acceptance  of  said  one-fifih  part  of  said  resld- 
usry  estate,  so  given  in  trust  as  aforesaid.  (9) 
The  trust  above  mentioned,  created  by  tbe  will 
of  said  Marett,  is  a  public  charily,  and  the 
benefldaries  of  said  charity  are  not  represented 
by  the  members  of  Said  court  of  common 
council  or  tbe  mayor  of  said  City,  nor  bave 
such  members  of  said  court  or  said  mayor  any 
right  to  auDuI  and  destroy  tbe  public  charily 
creared  by  said  will.  (10)  The  due  admiois- 
trntion  of  the  public  charily  created  by  said 
will  will  tend  to  largely  decrease  the  expeoses 
for  tbe  care  of  paupers  in  the  City  and  Town 
of  New  Haven,  ana  thus  render  unnecessary 
'  to  a  considerable  extent  the  imposition  of  lazes 
to  be  jpsid  for  tbe  support  of  sucb  paupeTs;and 
tbe  Oity  of  New  Haven  is  wholly  embraced 
within  tbe  limits  of  the  Town  of  New  Haven, 
and  includes  nineteen  -twentieths  of  the  popu- 
bilion  and  taxable'  uroperty  of  the  Town  of 
Npw  HavFD.  (11)  The  City  of  New  Haven 
Jind  Ibe  Young  ^fell's  Institute  [naming  the 
i4  r..R.  A. 


other  lieneflciariea  of  said  residuary  estate],  all 
claim  an  Interest  In  said  fifth  part  of  aaid  re- 
siduary estate  In  case  the  City  nf  New  Htven 
decHofs  and  refuses  to  accept  the  trust  created 
by  said  will,  but  none  of  said  corporations  pm- 
pose  to  carry  out  the  charitable  tnleotionp  of 
tbe  testator,  as  stated  in  the  clause  of  said  will 
herein  referred  to,  even  If  they  receive  the 
funds  in  questtoo.  (13)  In  case  the  City  of 
New  Haven  refuses  to  accept  tbe  performance 
of  fbe  duties  of  said  trust,  tbe  said  Blake  and 
Beardsley  [trustees,  who  now  bold  the  re- 
mainder ready  for  distribution]  propose  (o  re- 
gard the  trust  in  favor  of  the  public  charity, 
as  above  described,  terminated,  and  to  pay 
over  said  sum  of  over  $130,000.  being  tbe 
amount  of  said  trust  fund,  to  tbe  City  of  New 
Hav«i  in  trust,  for  library  purposes,  to  [nam- 
ing  the  other  beuefidarles  of  said  reridoary 
estate],  tat  purposes  other  than  the  supply  of 
fuel  and  other  necessaries  to  deserving  ana  in- 
digent persons  not  paupers,  In  tbe  City  of  New 
Haven,  preferring  such  as  are  aged  and  infirm, 
as  stated  in  said  will."  Following  these  alle- 

Sstionswasaprayer  for  judgment:  "(1)  Tbat 
le  City  of  New  Haven,  and  Its  mayor,  and 
tbe  members  of  Its  court  of  common  conncil, 
be  enjoined  from  declining  to  accept  said  trust 
fund,  or  from  declining  to  cariy  out  the  pro- 
visions of  said  win  relating  to  the  adminisira- 
lion  of  said  trust  fund.  (3)  If  it  shall  be  held 
that  tbe  couit  of  common  council  nf  llie  City 
of  New  Haven  have  tbe  power  to  refuse  to  ac^ 
cept  said  trust  and  to  refuse  to  administer  tbe 
same,  and  if  tbe  (Mty  of  New  Haven  does  re- 
fuse to  accept  or  administer  said  trust,  then  the 
plaintiffs  pray  this  court,  as  a  court  of  equity, 
to  take  said  fund  so  given  for  public  charity, 
as  stated  lo  said  will,  Into  its  own  care,  and  to 
appoint  suitable  trustees  to  receive  the  same 
from  said  Bearddey  and  said  Blake,  and  ad- 
minister said  fund  according  to  tbe  true  ioteat 
and  moaning  of  the  said  wiilof  Philip  Marett." 

A  temporary  iujunClion'  was  granted  re- 
straining the  mayor  of  New  Haven  from  ap- 
proving any  resolution  or  vote  of  tbe  court  of 
common  council  of  tbe  City,  whereby  tbe  Cfiy 
shall  decline  to  accept  the  funds  so  given  to- 
the  City  hv  tbe  will  of  Pbfflp  Marett,  In  trust 
for  tbe  public  charity  stated  fai  the  complaint 
Thereupon  a  statement  of  facts  was  ajrreed 
upon  by  theplaintifls,  tbe  City  of  New  Haven, 
and  Henry  F.  Peck.  Mayor  of  the  City,  they 
being  the  only  parties  that,  up  to  that  time, 
hod  entered  an  appmntnce.  At  their  reanest 
the  superior  court  reserved  tbe  case  and  tbe 
questions  of  law  thereon  arising  (Or  tbe  con- 
sideration of  this  court.  Suraeqoently,  by 
leave  of  the  court,  the  complaint  was  amended, 
and'E.  Edwards  Beardsley  and  Simrao  E. 
Baldwin  were  made  parties  defendant  thereto, 
and  duly  cited  to  appear.  They  appeared,  as- 
sented and  agreed  to  tbe  agreed  statement  of 
facts  theretofore  filed,  made  answer  to  Uie 
complaint,  and  filed  a  cro^-complaiut.  After- 
warus  the  City  of  New  Haven  and  tbe  mayor 
filed  a'demorrer  to  thecomplaint,  and  thecase 
stands  before  us  upon  tbe  questions  arisini;^ 
upon  the  pleadings  and  upon  tbe  agreed  state- 
ment of  facts.  The  atat^cntocmtalnaa  serin 
of  duestions  which  tbe  oonii  <A  common  coen- 
cil  instructed  tbe  ctty  attorney  to  incorpontft 
therein,  and  whldi,  it  Is  agreed  in  tbe  slat^ 
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inent,>ahaU  be  reaerved  lor  the  advice  of  this' 
court.. 

The  flnt  question  In  natural  order  relates  to 
the  power  of  the  mpwior  court  to  ffrant  Uie 
prayer  of  tlie  compkiot  and  enjoin  toe  City  of 
Kew  Haven  and  Us  major  and  the  members 
of  its  court  of  common  council  from  decliniDK 
to  accept  tbe  i^uat  fund,  or  from  declining  to 
carry  out  the  (Huvisions  of  tbe  will  relating  to 
the  administration  of  the  trust  fund.  Weun- 
besitAtioglr  advise  tbe  superior  court  that  it 
has  no  suco^wer.  If  tho  City  has  a  rigbt  to 
accept  a  trust  of  tbU  character  and  administer 
it,  wbich  we  shall  presently  consider,  yet  it  has 
an  undoubted  right  to  decline  to  accept  it 
How  can  it  be  otherwise?  It  is  not  a  duty  im- 
posed upon  it  by  its  charter  or  ordinances  to 
accept  and  administer  it.  Ko  one  can  compel 
another  to  accept  a  trust  by  naming  him  as 
trustee.  If,  in  a  given  case,  a  refusal  to  ac- 
cept would  defeat  the  trust,  it  would  be  be- 
cause the  instrument  creating  it  so  provided. 
Courts  will  see  to  it  that  trusts  do  not  fail  be- 
cause of  the  refusal  of  the  trustee  named  to 
act,  unless  it  is  certsin  that  the  settlor  so  in. 
tei^ed;  and  this  rule,  which  is  a  universal 
one,  would  tanve  no  meaning  if  trustees  were 
legally  bound  to  act  when  appointed.  The 
law  Is  well  settled  in  respect  to  the  power  of 
oouris  to  restrain  the  action  of  bodies  like 
courts  of  common  council.  In  tbe  very  recent 
«ase  of  Whitney  v.  iVVw  Haven,  68  Conn.  150, 
this  court  held  that  whenever  such  bodies  are 
«ctiog  within  the  limits  of  the  powers  conferred 
upon  them,  and  in  due  form  of  law  tbe  right 
of  courts  to  supervise,  review,  orrestrain  isex- 
ceedingly  limited.  With  the  exercise  of  dis- 
cretionary powers  courts  rarely,  and  only  for 
grave  reasons,  interfere.  Those  grave  reasons 
are  fonnd  only  where  fraud,  corruption,  im- 
proper motives  or  influences,  plain  disregard 
of  duty,  gross  abuse  of  power,  or  violation  of 
law  enter  into  or  characterize  the  result.  Dif- 
ference in  opinion  or  judgment  ie  never  a  suf- 
ficient ground  for  interference.  Courts  of 
«ommon  council  exercise  an  authority  dele- 
gated by  the  General  Assembly,  which  carries 
with  it  corresponding  duties,  and  vests  the  del- 
«ated  1)od;y  with  the  rightandduty  to  exercise 
the  discretion  and  Judgment  incidental  to  the 
proper  performance  of  what  is  delegated. 
Several  other  decisions  In  our  State  rect^ize 
tbe  same  sound  doctrine. 

Tbe  next  question  to  be  considered  is  whether 
the  City  of  Kew  Haven  can  legally  become 
trustee  of  the  fund  and  administer  the  same. 
We  sball  look  in  vain  in  its  charter  for  any 
express  authority  authorizing  it  to  accept  and 
administer  trusts  of  the  nature  of  that  created 
by  tbe  will  under  consideration.  Nor  is  the 
City  of  New  Haven  under  any  lei^l  liability  to 
support  or  aid  "deserving  persons  not  pau- 
pers; "  indeed,  U  has  no  legal  power  so  to  do. 
The  rule  is  well  established,  and  supported  by 
numerous  well-considered  cases,  that  munici- 
pal corporations  have  only  siidi  powers  as  are 
expressly  granted  in  their  charters,  or  arc 
necessary  to  carry  into  effect  tbe  powers  so 
granted.  It  is  a  rule  of  great  public  utility, 
and  courts  should  recognize  and  enforce  it  as 
A  safeguard  against  the  tendency  of  munici- 
palities to  emterit  in  enterprises. not  germane 
to  tbe  objects  for  which  th^  are  incorporated. 
14L.RA. 


Even  (owns  wbichj  un^ler  our  xji-cnliiir  polltt-', 
cal  history  and  policy,  il  was  strongly  urgcn" 
in  "Wehiler  v.  ZnimtHfo^,^  Coon.  131,  pos- 
sessed, because  of  their  iridepcndent  character, 
large  original  powers,  ncrp  licid  to  have  no 
original  or  inherent  powcrw  whulovcr,  but  only 
such  as  are  either  exprt^^l}'  ,L;i<iiit(;d  l»y  \\w 
legislative  power  of  the  Stuii;  or  uru  m'CLv^^iiiy 
to  the  performance  of  their  duties  as  territorial 
and  municipal  corporations.  We  condude, 
then,  without  further  discussion,  that  tbe  Ci^ 
of  New  Baven  cannot  legally  become  trustee 
of  the  fund  under  consideration,  and  admin- 
ister the  same.  Numerous  other  cases  might 
be  dted  in  support  of  this  position,  but  we 
only  refer  to  Bridgeport  v.  Housatonie  It.  Co. 
15  Conn.  475;  Hev)  London  T.  brainard,  23 
Conn.  553;  Abendroth  r.  Greenieick,  39  Conn. 
856;  Gregory  v.  Bridgeport,  41  Conn.  76. 

It  was  claimed  In  the  argument  that,  if  tbe 
City  has  no  power  to  accept  and  administer 
the  trust,  then  it  has  do  power  to  decline  it. 
We  do  not  see  the  force  of  this  claim.  An 
offered  trust  may  Burely  be  declined  upon  the 
very  ground  of  want  of  leeal  power  to  accept. 
That  the  effect  of  a  refusal  of  what  could  not 
be  le^Uy  accepted  might  be  open  to  discus- 
sion cannot  limit  the  right  A  case  might 
easily  arise  where  it  woifld  be  hiebly  proper 
that  a  trust  should  be  puhlidy  declined  for 
that  reason,  so  as  to  leave  other  questions 
which  might  arise  under  it  unembarrassed  by 
any  claim  which  might  be  made  from  the 
failure  of  the  trustee  to  decline. 

It  may  be  fairly  assumed  that  when  the 
temporary  injunction  is  removed  ibe  City  of 
New  Haven  will  decline  in  terms  the  trust  in 
dispute;  but,  whether  it  declines  it  or  not,  yet 
baving  no  legal  power  to  accept  and  administer 
it,  tbe  question  remains  whether,  in  accordance 
with  the  second  prayer  of  the  complaint,  the 
superior  court,  as  a  court  of  equity,  will  take 
the  fund  into  its  own  care,  and  appoint  a  trus- 
tee to  administer  It  under  the  will.  This  din 
only  be  answered  after  a  careful  consideration 
of  the  true  meaning  and  effect  of  the  words, 
"should  any  of  the  trusts  not  be  accepted." 
which  precede  the  provision  made  for  that 
emergency.  Tbe  will,  after  making  certain 
bequests  and  devises,  continues  as  follows: 
"  The  balance  or  remainder  of  such  trust  estate 
.  .  .  I  hereby  direct  shall  ...  be  appropri- 
ated, distributed,  and  disposed  of  as  follows, 
nnmely;  One  fifth  part  to  the  Connecticut 
Hospital  Society  in  trust,  the  Income  to  be 
applied  to  tbe  support  of  free  beds  for  the  beo> 
eflt  of  poor  patient*  in  said  institution,  civing 
preference  to  those  incurably  afflicted,  it  such 
arc  admib-sible.  One  fifth  part  to  the  City  of 
New  Haven  [being  the  clause  in  controversy, 
and  already  herein  quoted  at  length].  One 
fifth  part  to  the  president  and  fellows  of  Yale 
College,  in  trust,  the  Income  to  be  applied  to 
the  support  of  scholarships,  or  to  such  other 
purposes  in  tbe  academical  department  as  they 
may  judge  expedient.  One  tenth  part  to  tbe 
New  Haven  Orphan  AjjJam,  to  be  held  in 
trust,  and  the  income  applied  to  the  support  of 
poor  inmates  therein.  One  tenth  part  to  the 
St.  Francis  (Catholic)  Orphan  Asylnm  in  New 
Hayen,  to  be  held  In  trust,  and  the  income  to 
be  applied  to  the  support  of  poor  inmates 
therein.   One  tenth  {nrt  to  the  City  of  New 
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HuTen  in  trust,  tbe  iocome  to  be  applied  by 
the  proper  autlioritiea  to  tbe  purchase  of  books 
for  the  Young  Men's  Initiiule,  or  any  public 
library  wtiicb  may  from  time  to  time  exist  in 
said  Citv.  One  tenth  part  to  tbe  State  of 
CoDDecticut,  in  trust,  tbe  lacome  to  be  applied 
towards  tbe  maintenance  of  any  institution  for 
the  cure  or  relief  of  idiots,  imbeciles,  and 
feeble 'D^jed' persons.  Th^  appropriations, 
specified  above  are  to  be  made  effective,  not- 
wiUistanding  any  deficiencies  or  Inaccuracy  of 
description,  so  that  mv  objects  may  not  be 
defeated  by  any  technicality  or  iDformality. 
Should  any  of  tbe  trusts  not  be  accepted,  the 
amount  intended  therefor  shall  be  proportion- 
ately distributed  in  augmentation  of  such  as 
may  be  accepted."  Does  the  language  of  tbe 
testator,  taken  alone,  or  in  connection  vltb  all 
tbe  provisions  respecting  tbe  remainder,  indi- 
cate a  purpose  and  intention  on  bis  part  that 
the'  failure  of  the  CIt  v  of  New  Ha  ven  to  accept 
the  trusteeship  should  defeat  the  trust?  Was 
he  probably  more  interested  in  the  question 
who  Bhouicl  administer  it  than  whether  it 
should  be  made  effective?  The  latent  to  have 
the  specified  appropriatioos  made  effective  is 
distinctly  expressed.  Except  for  tbe  clause 
we  are  considering,  the  refusal  to  accept  tbe 
trust  would  not  affect  it. .  The  trust  would  not 
be  allowed  to  fall  for  want  of  a  trustee  to 
admiuial^r  If.  ■.    .     ■  ■    , ' 

In  lSt(/rr8'  Ag'ri.  Schpolv.  Whitney,  54  Conn. 
343,  3  New  Eng.  Rep.  573,  laud  was  conveyed 
to  a  charitable  corporation  for  a  charitable 
purpose,  with  a  proviso  that  If  it  should  abau- 
doa  such  use  it  should  pay  the  market  value 
of  the  properly  as  it  received  It  to  the  select- 
men of  Alanscleld,  to  constitute  a  fund,  of 
which  the  sclcclmen  and  their  successors  In 
ofScc  should  be  trustees,  the  interest  of  which 
should  be  applied  by  tbem  to  the  aid  of  indi- 
gent youngmen  fitting  themselves  for  tbe 
ministry.  This  court  sauI  (page345, 54  Conn. ): 
"If  the  persons  who  should  at  any  time  hold 
office  as  selectmen  of  that  town  should  decline 
the  trust,  such  declination  would  not  nfTect  it. 
Tbe  trust  remaioB,  and  the  court  would  supply 
trusleies  'ilpon.  proper  application  in  behalf  or 
sn^  membw  of  the  specified  class  of  bene- 
ficiaries. A  charitable  use  will  not  be  per- 
mitted to  fall  because  the  named  trustee  de- 
clines, nor  because  of  delay  upon  the  part  of 
the  beneficiaries  in  asking  tor  their  rights." 

It  is  a  rule  which  admita  of  no  exception 
that  equity  never  wants  a  trustee;  or,  in  other 
words,  that  if  a  trust  is  once  properly  created, 
the  iocompetency,  disability,  death,  or  non- 
appointment  of  a  trustee  shall  not  defeat  It. 
1  Perry,  Tr.  §  88;  Donalds  v.  Phmh,  8  Conn. 
453.  Flint,  in  his  work  on  Trusts  and  Trus- 
tees (§  274^,  says  couris  will  execute  a  chari- 
table trust  if  possible,  even  if  vague,  or  appar- 
.ently  tinjrcd  with  illegality,  if  any  other  con- 
struction can  be  put  upon  it;  and  cites  many 
cases  iu  support  of  the  proposition. 

Upon  the  c^uestion  of  intent  it  may  be  fdrly 
argued  that  it  would  be  more  paturol  for  tbe 
charitable  man,  which  the  will  shows  the  tes- 
tator to  have  bren,  to  be  chiefly  solicitous  that 
the  bene£ciarie9  should  receive  the  assistance, 
and  not  who  should  administer  it  The  fact 
that  be  provide^,  in  tbe  very  next  clause  after 
those  above  quoted,  for  tbe  case  of  vacancy  at 
14  n  R.  A. 


Any  time  in  the  trusteeship  by  death,  reaigna- 
tioQ  or  otherwise,  tends  to  show  that  be  bait 
no  such  partiali^  for  the  trustees  named  by 
him  as  to  make  tbe  conUaaance  of  the  innt 
depend  opon  its  being  administered  by  tbnik' 
in  those  cases  where  the  trutees  and  tbe  baie- 
fictaries  were  really  distinct  and  separate.  Tbe 
testator  evidently  had  In  mind  two  classes  of 
beneficiaries,— one  where  the  real  purpose  wt» 
to  benefit  tbe  trustee,  and  one  where  f  he  tnv 
tee  bad  no  independent  doty  towards  Uie  ben* 
eflciariea,  and  iraa  oooddered  onlx.aa  a  medi- 
um through  which  the  benefit  would  be  applied 
to  them;  that  is  to  say,  some  of  the  tmstfl  were 
Id  effect,  and  evidently  so  intended,  gifts  to 
the  trustee.  The  question  whether  it  woukt 
be  of  advantage  to  tbe  traatee  to  accept  or  not 
was  the  only  real  qoestton,  and  a  refusal  mlj^t- 
properly  end  the  matter.  Oertafniy  tbe  beqoeat 
to  the  president  and  fellows  of  Yale  Colf^. 
for  the  support  of  sc^otartMpa,  or  other  atub 
purposes  in  the  academical  df^rtment  as  they 
may  deem  expedient,  is  of  tbat  nature.  The 
direct  benefit  is  to  tbe  college.  By  fta  reiy 
terms  the  trust  is  Incapable  of  hdng  adminis- 
tered by  another.  A  refnsa)  by  the  truslee 
named  to  accept  would  end  the  matter,  and 
make  a  case  for  the  sensible  application  of  tbe 
provision  In  the  will  regarding  Don-accept(>d 
trusts.  But,  as  already  suggeatm,  in  Ibe  clause- 
under  discussion  the  intent  was  tb  help  only 
the  beneficiaries.  As  the  City  had  no  corpo- 
rate duty  in  respect  to  them,  it  could  have 
been  inserted  only  for  their  benefit,  and  it  fa 
almost  certain  tbat  tbe  testator  did  not  intend 
to  provide  that  in  this  case  tbe  charily  should 
fail  unless  administered  by  the  city.  It  is 
slated,  moreover,  in  one  of  the  briefs,  that 
this  testator  drew  bis  own  will.  Now,  It 
would  not  be  at  all  unnatural,  nor  an  unusual 
use  of  words,  for  a  hnnmau  to  refer  to  tbe 
action  of  the  beneflctartea  of  a  trust  by  tbe- 
language,  "should  auy  of  tbe  trusts  not  bo 
accept^."  In  this  case  he  does  not  necessarily 
inean  "should  any  of  tbe  trustees  decline  \fy 
act."  Taking  Into  account  the  fact  that,  in 
one  instance  at  least,  as  already  shown,  the 
trustee  was  also  the  beneflolary,  it  seems  mon 
natural  to  suppose  tbat  the  testator,  when  he- 
penned  the  words  just  quoted,  bad  in  mind- 
only  those  cases  where  the  party  reallV  intend- 
ed to  be  benefited  declined  to  be  benefited. 
On  tbe  whole,  then,  infinenced,  as  we  munt 
he,  bv  the  salutary  rule  regarding  bequests  to 
public  charities,  tnat  of  two  possible  constnic- 
tioos  tbat  which  sustains  the  charitf  should  be 
adopted,  if  not  inconsistent  with  the  intent  of 
the  testator,  and  b^g  satisfied  that  the  Intent 
of  Mr.  Marett  was  not  to  hinge  bis  bequest  to^ 
tbe  "  deserving  indigent  persons"  on  tbe  action 
of  the  City  In  accepting  or  declining  the  trust, 
we  hold  that  neither  the  refusal  nor  inabiliiy 
of  the  trustee  to  accept  tbe  trust  defeats  the 
same,  but  tbat  tbe  same  Is  a  good  and  TiUd 
trust  notwitbatandlog. 

The  question  now  occurs  whether  tbe  supe- 
rior court,  as  a  court  of  ecmity,  will  take  tbe 
fund  Into  Its  own  care,  and  app(^nt  a  trustee 
to  administer  it  under  the  wHl.  There  can  be 
no  question  of  the  poWer  of  tbe  court  so  to  d& 
In  1833  a  statute  waa  passed,  {fforidtng  that 
when  a  tcittator  bad  not  provided  for  the  ecu- 
tlngeney  of  the  death.  Ineapacl^,  or  reftual  oT 
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a  traatee  appealed  by  him  to  accept  and  eze- 
cate  I  be  trust,  the  court  of  probate  baTing  the 
probate  of  bis  will  should  have  power  to  ap- 
point a  fnutee.  This  statute  was  not  under- 
stood to  deprive  a  court  of  equitj  of  its  juria- 
dietioa  orer  tbe  appolDtmeot  of  tnistt^. 
Juige  Swift,  in  tbe  second  Tolume  of  bis  Dl- 

Sat,  poblisbed  Id  1838.  page  110,  treating  of 
e  appoiDtmeot  and  removal  of  trustees,  saj's: 
"Tbe  devisor  or  donor,  in  the  insirument  cre- 
ating tbe  inist,  should  appoint  tbe  trustees, 
and  prescribe  the  mode  of  appointing  others 
where  they  refuse  to  accept,  ale.  or  become 
incompetent  to  act;  hut  in  case  of  neglect  to 
do  it  a  court  of  et^uity  may  supply  tbe  deflden- 
cy  by  tbe  appointment  of  proper  trustees  to 
execute  tbe  trust;  and  by  statute  courts  of  pro- 
Inte  have  that  power.'  Other  statutes  have 
since  been  passed  regulating  tbe  proceeding 
of  courts  of  probate  with  trustees,  but  this 
court  has  meantime  repeatedly  amnned  tbe 
power  of  the  mperior  court,  as  a  court  of 
equity,  to  supply  tmslees,  when  necessary  in 
order  to  preserve  a  trtist.  The  Statute  now  in 
force  (Oen.  StsL  g  491)  authorizes  courts  of 
probate.  In  certain  cases,  to  appoint  trustees. 
Under  it  tbe  proper  court  of  probate  would  be 
authorized  to  api>oint  a  trustee  to  administer 
tbe  fund  In  qooMion.  It  does  not,  however, 
strip  tbe  superior  court  of  Jurisdiction.  Tbe 
two  courts  may  be  regarded  as  baring  cnncur- 
Tcnt  jurisdiction.  In  the  present  state  of  tbe 
law  there  is  a  manifest  propriety  and  conven- 
ience in  leaving  the  matter  to  courts  of  pro- 
bate, and  it  is  the  duty  of  those  courts  to  act. 
While,  tben.  the  superior  court  retains  its 
jurisdiction.  H  will  exercise  It  only  In  cases 
where,  czccfA  for  Its  action,  a  legal  trust  would 
be  defeated  for  want  of  a  trustee  to  administer 
it. 

As  to  the  appearance  of  the  attorney  for  the 
State  as  a  par^  plaintiff,  we  see  no  valid  objec- 
tion. In  Hvpn.  White  School  Houte  v.  Axif, 
81  Coon.  340,  while  it  was  not  necessary  to 
decide  the  question  of  tbe  duty  of  the  state's 
attorney,  as  guardian  of  the  rights  of  tbe  pub- 
lic, in  respect  to  pubHc  chariiaUe  trusts,  yet 
the  court  dearly  uitimates  that  ordioailly  it 


would  be  bis  duly,  or  at  least  hfs  right,  to 
bring  suits  to  enforce  tbem,  In  analogy  to  the 
pracLloe  In  England,  where  the  attorney-gen- 
eral acts  in  such  cases.  We  have  been  referred 
to  no  case  to  the  contrary.  The  New  York 
courts  seem  to  tahc  a  like  view  of  the  matter, 
and  it  is  approved  in  Peny  on  Trusts.  We 
^ink  also  that  In  this  case  the  attorney  for  the 
state  should  apply  to  tbe  probate  court  for  the 
appointment  of  a  trustee  or  trustees..  Id  case 
of  his  failure  so  to  do.  such  application  may 
be  made  by  any  individual  of  tbe  specified 
class  of  beneficiaries.  We  have  now  consid- 
ered all  the  points  that  are  necessary  to  the 
decision  of  this  case.  Perhaps  we  have  cov- 
ered more  ground  than  wu!4  nlisolutely  nece«- 
aary  for  that  purpose;  but  in  consitioraiinn  of 
the  fact  that  here  was  a  grout  iniMif  cli.'irily. 
In  which  a  large  number  of  indigent  persoiin 
are  interested,  we  have  felt  constrained  to 
make  our  decision  coQiprebensive  enough  to 
embrace  whatever  was  fairly  before  us.  Tbe 

Soints  decided  all  arise  upon  the  iileadingn  and 
ndlngs  of  fact,  Irn-siHctivc  of  tbe  (iiie^jtinn': 
proposed  by  the  corixinition's  counsel  umkr 
the inatructfons  of  tlie  i  ommon  council,  whirii, 
it  is  objected,  are  n^i  jin.inTly  before  ns.  We 
have  no  occasion  tu  discuss  that  objection,  In- 
asmuch as  our  conclusions  seem  to  cover  nib- 
atantially  the  points  raised  by  theiA,  «oS  ^tber 
to  furnish  material  for  their  answer  or  render 
answers  unnecessary. 

The.  Superior  Court  i$  adeised  to  dimiu  the 
temporary  ii^unetion,  and  If,  within  a  reason- 
able time,  it  shall  appear  that  the  (wurt  of  pro- 
bate having  jurltdlctioD  of  tbe  matter  has  duly 
appointed  a  trustee,  and  that  such  trustee  has 
accepted  and  given  bonds  according  to  law, 
then  to  dismiss  tbe  complaint.  If  within  a 
reaaonable  time  fhe  court  of  probate  does 
not  appoint  a  trustee  as  aforesaid,  wbo  shall 
duly  qualify,  then  tbe  superior  court,  as  a 
court  of  e^ty,  is  advised  to  make  such  ap- 
pointment, ana  take  a  good  and  auffldent  bond 
conditioned  ufran  the  discbarge  of  the  duties 
of  said  trust  according  to  law. 
Tbe  other  Judges  concurred. 
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Aotone  J.  HEROLD  «(  ak 

(  Ma.  ) 

1.  A WMMnvriio enters » car laftstaad- 
tam  with  br«fce«  aet  ea  the  greond  <rf> 
— iillMililiii  a  few  mlnutea  before  tiie  time  tor 
It  to  start  and  when  no  one  Is  Id  cliarge  of  It, 
hot  when  other  womea  and  olilldreD  are  alreailr 
tett,tanotKiill£7of  neffUffencoRS  matter  of  law 
whkMi  wOl  prevent  her  recovery  for  injortee  oc- 
casioned br  the  slarUnff  of  the  rnr  wtien  a  small 
bor  let  off  the  brakes,  espedsllj  where  rules 


HOTB.— Por  nctea  as  to  nestlKraco  of  passeDgOT 
In  setting  olT  ttom  trata  In  notion,  see  Mew  Vorfc, 
P.*  H.B.OD.  T.Onulbooni  (Ud.)  1  K.A.H1; 
Haoterv.Ooopentown  *  &  T.B.  Oh  (N.  r.>S  L. 

JL  A.  at  ...  . 
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aeuiDst  entering  tbe  oar  before  notice  bad  never 
been  published  or  posted  and  she  had  no  actual 
knowleflge  of  them. 
8<  Wbetherornot  thedrcnBUtaiiceaJus. 
tiiy  a  womAu  in  Jnmplitf  firom  a  ear 
running  down  a  steep  grade  wlUi  no  one  In 
obarge  of  It  and  with  so  one  in  It  but  women  and 
obUitaen.someof  whom  dieaeee  getting olt, is u 
question  for  tbe  Jorr. 

<Jnnel7,  im.) 

APPEAL  by  defendant  from  a  jndgnient  of 
the  Court  of  Common  Fleas  for  Ballimorc 
City  in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damucs  for  personal  injuries  alleged 
to  have  reaultea  from  defendant's  negligence. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  tbe  full  bench. 
JOr.  Charlea  Xarahall.  for  appellant: 


Digitized  by 


7« 


Maktl.uid  Counr  of  Apfeals. 


Jimi, 


One  who  has  a  contract  to  be  rsrried  br  & 
railroad  company  Id  Its  cars  tg  not  eotUled  lo 
enter  soy  car,  but  must  take  the  ear  provided 
hj  the  cDmpany,  aod  lake  ft  at  the  limc  the 
company  baa  it  ready  for  his  use ;  and  tf  he 
takes  a  car  not  Inteuded  for  bis  use,  or  before 
the  company  offers  it  to  him,  the  company  Is 
not  bound  to  provide  for  bis  carriage  by  suck 
a  car, 

JV»n(  *  P.  M.  B.  Co.  V.  Stark.  88  Mich.  714- 
716;  Chieago  A  A.  B.ih.  v.  MeLaughlin,  47 
III.  365. 

The  admitted  negligence  of  tbe  female  plain- 
tiff precluded  her  from  recovery. 

T^nntylvania  B.  Co.  y.  State.  61  Md.  109. 

Hr.  D,  Meredith  Reese,  for  appellee: 

It  waa  only  incumbent  on  tbe  female  plaintiff 
to  have  acted  as  a  pertion  of  ordinary  prudence, 
placed  ia  ihe  same  ailuaUon,  would  nave  done, 
and  it  was  incumlieBt  on  tbe  defendant  tohdve 
used  tbe  most  exact  care  and  diligence  to  have 
prevented  the  car  from  running  down  the 
grade. 

SCoka  V.  8aUon$taU.  88  U.  8.  13  Pet.  181. 10 
L.  ed.  115;  Tieomley  v.  Cf-ntral  Park  N.  A  E. 
B,B.  C0.69  N.  Y.  188;  Ivan  B.  Co.  v.  Momry. 
86  Ohio  St.  418. 

Though  the  female  plaintiff  may  have  acted 
crroneouslyin  jumpingfromthe  car.and  though 
if  she  bad  remained  In  the  car  she  would  not 
have  been  injured,  yet  by  so  jumping  there 
from,  she  would  not  beguilty  of  contnbutory 
negligence,  provided,  in  jumping  therefrom 
she  ac.ed  as  a  peraon  of  ordinary  prudence 
would  have  acted  under  the  same  circum- 
stances. 

Iron  B.  Co.  t.  Hioicery,  mpra;  Ooultfr  v. 
American  M.  U.  Exp.  Go.  56  N.  Y.  58S;  Tteom- 
lep  V.  Central  Park  N.  <6  E.  B.  B.  Co.  and  Stoke$ 
V.  SaltonstaU,  eupra;  Filer  v.  Jieui  Tork  Cent. 
R.  Co.  49  N.  Y.  47;  BuA  v.  2fea  7wk  Cmt. 
B.  Co.  81  N.  Y.  814. 

She  was  justified  In  jumping  If  she  had  rea- 
aoiuble  |nt)unda  for  feving  braily  injury,  and 
in  jumping  acted  as  a  prudent  person  would 
do  under  the  same  circumstances. 

Stokei  T.  SnltonitaU,  Twomla[  v.  Central 
Park  N,  A  E.B.  B.O0.  and  /ran  R.  Co.  v. 
Mowery,  supra. 

Considering  the  fact  that  the  car  was  over- 
crowded in  coming  out,Mr8.  Hcrold  would  have 
been  justified  in  entering  tbe  car  at  any  time 
that  sne  might  deem  it  necessary  so  as  lo  pro- 
cure a  seal,  provided  that  she  knew  of  no  rule 
or  regulatkm  of  tbe  defendant  against  her 
doing  BO. 

McDonald  V.  Chicago  <ft  K  W.  B.  Co.  26 
Iowa,  134;  3  Redflcid  Railways,  p.  240,  note 
E;  Shannon  T.  BoUon  A  A.B.Vo,t  New  Eng. 
Rep.  681,  78  He.  58,  S8%.m.  &  Eng.  R.  R.  Cm. 
Btl;  WillitY.  Long  lOand  A  Cb.  84  N.  Y.  677. 

Tbe  proprietors  of  a  railroad,  as  passenger 
carriers,  are  bound  to  the  most  exact  care  and 
diligence,  not  only  in  management  of  their 
trains  and  cars,  hut  also  in  the  structure  and 
care  of  them,  and  In  all  subsidiary  arrange* 
ments  necessary  to  tbe  safety  of  passengers. 

McEtroy  v.  Nanfrna  <S  L.  B.  Corp.  i  Cush. 
400;  BdUiinore  A  0.  B.  Co.  v.  Breinig.  25  Md. 
378;  Baltimore  A  O.  B.  Co.  v.  Worthington,  21 
Md.  375. 

Tbe  female  plaihtiff  would  not  have  been 
iMund  by  it  tf  Hiere  bad  been  a  talesgainst  her 
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entering  the  car  when  Bbe  did,  nnleBS  she  bad 
actual  knowledge  of  tbe  rule,  or  knowingly 

violated  it. 

Baltimore  City  Btm,  R.  Go.  v.  Wanton.  80 
Md.  282:  MeDmaldv.'mteagoA  If.  W.  R.  C*. 
iupra;  Patterson,  Railway  Acc.  Law,  p.  2B0; 
BuTlim  ton  A  M.  Biver  it  CS>.  T.  Bote.  11  Kehi 
177:  2  Wood,  RaUway  Law,  §  804;  1  RedfleU, 
R«ilwa\8,  p.  96;  Urtat  Western  R,  Va.  T. 
Goodman,  11  Eng.  L.  ftEq.  546. 

RoblDaon.  J.,  delivered  the  opinion  of  ttie 

court: 

This  is  an  action  to  recover  damages  forper- 
eonal  injuries  mistatned  by  tbe  plaintiff  and 
caused  by  the  alleged  negHgence  01  the  defend- 
ant. 

On  tb6  morning  of  Ihe  arcklent,  the  female 
plaintiff  went,  in  com{moy  with  Mrs.  Sbradle 
and  In  charge  of  one  of  her  diildren,  to  (he 
Wilson  Sanitarium,  a  resort  for  alck  cbltdten, 
situated  near  tbe  main  Tine  of  the  defendant 
Company.  The  car  tn  which  tbe  plaintiff  was 
seated  was  altacbed  to  a  train  that  weot  be- 
yond the  Saoitariam,  and  when  It  reached  (he 
switch  leading  from  tbe  main  track  Into  the 
grounds  of  tbe  Sanitarium,  H  waa  detacbfd 
and  poshed  by  an  engine  Into  the  grounds 
near  tbe  building  In  wnlcb  was  tbe  oflBcc  of 
the  agents  of  tbe  baoitarinm,  who  have  cliarfte 
of  the  visitors,  and  bere  it  waa  left  on  ttie 
track,  with  brakes  set  to  secure  it. 

Just  before  Ihe  lime  for  tbe  visitors  to  return, 
a  brakeman  in  tbe  employ  of  tbe  RailroiMl 
Company  went  Into  the  grounds  and  took 
charge  of  the  car  thus  left  on  the  switch.  Tbe 
switdi  has  a  down  grade  towa^  tbe  main 
track,  and  all  the  brakeman  bad  to  do  waa  to 
unfasten  the  brake,  and  the  car,  by  its  own 
momentum,  ran  down  the  switch  to  a  point 
near  tbe  main  track,  where  it  was  attached  to 
the  east-bound  train  and  taken  lo  the  dtr. 
Upon  their  arrival  at  tbe  Santlariam,  the  tMI- 
ors  are  required  to  leave  their  wraps  at  tbe 
bouse,  near  which  the  car  atope.  and  for  which 
they  receive  checks,  which  are  surrendered 
when  the  visitors  are  ready  to  return  to  the 
city.  By  certain  rules  and  regulations  of  the 
Sanitarium,  adopted  with  the  consent  of  tbe 
Railroad  Company,  tbe  wraps  of  tbe  visi  tore  are 
not  to  be  given  out  until  the  brakeman  bas  ar- 
rived and  DOS  taken  charge  of  the  car  In  which 
the  visitors  are  to  return,  and  after  the  wraps 
have  been  given  oat,  tbe  visitors  are  not  to  go 
into  the  car  until  notice  ts  given  by  one  of  Ihe 
officers  of  tbe  Sanitarium.  These  rules  and 
regulations  arc  not  published,  nor  were  they 
posted  in  tbe  grounds,  or  put  up  in  the  car, 
and  tbe  only  uformation  or  notice  that  tbe 
vMicm  bad  of  those  nilea  waa  annoance- 
nent  nade  by  one  of  the  (rfBoera  of  tbe  Sani- 
tarium to  tbe  vMtors  while  tbey  were  atlnnch 
oral  tea. 

The  defendant  proved  that  00  Ihe  evening  of 
the  day  of  the  accident,  and  while  tbe  visitors 
were  at  the  tea-table,  one  of  the  offldals  of  the 
Sanitarium  gave  nt^ce  tbal  tbe  wraps  would 
be  given  out  at  twenty  minutes  before  sir 
o'clock,  and  that  no  one  was  to  go  to  tbe  car 
until  the  official  had  given  the  waers.  Some- 
where about  six  in  the  evening,  Mrs.  Sbradte 
tokl  Ihe  plainlUE  to  go  with  tbe  child  she  bad 
in  charge  and  secure  seats  In  tbe  car,  saying  14 


Digitized  by 


Google 


1881.- 


WeHTEBN  HABrLAXO  R.  Co,  T.  Hbhou>. 


tbe  same  time  that  sbe,  witness,  would  get  tbe 

flaiDtiffB  wraps  when  they  were  given  out. 
a  going  oat  to  the  Banitarium,  tbe  car  wbb  ao 
crowded  that  tbe  plaintiff  was  obliged  to 
Btand  with  asi^  child  in  ber  arms,  and  this 
was  the  reaBon  why  Mrs.  Shradle  directed  brr 
to  go  to  the  car  Id  adrance  of  tbe-viaitorB. 
When  she  reached  tbe  car,  tbe  plaintiff  found 
about  a  doten  persons  inaide,  all  of  whom 
were  women  and  children;  and  a  few  minutes 
after  she  was  seated  a  smaB  boy  aboot  eeren 
or  elgtot  yeafB  old  nnftateiMd  me  brake,  and 
tbe  car  by  ttstnromoineDtamilaTteddown  the 
grade,  goina  at  the  rate  of  about  ten  miles  aa 
hour.  l>SndingDo  oneincbargeof  tbeoar,  the 
plaintiff  becoming  alarmed  and  apprebensive 
of  danger,  first  pushed  the  cLitd  off  she  bad  In 
charge,  and  then  jumped  off  herself,  and  in 
doing  80  broke  her  ankJe  and  sboQlder-biadei. 
She  had  never  been  at  the  Sanitulum  before, 
and  bad  no  knowledge  of  the  rulea  and  reeu- 
laHona  about  going  to  the  car,  and  if  such  rules 
were  aonoun^  at  tbe  tea-taUe,  ^e  did  not, 
she  saya,  hear  the  announcement. 

Now,  upon  this  evidence  tbe  coiu-t  at  the  re- 
quost  of  toe  defendant,  inairucied  tbe  jury: 

Firat,  if  they  sfaould  find  that  by  a  regula- 
tioo  for  tbe  conduct  of  persona  visiting  tbe 
Sanitarium,  adopted  wlih  tbe  consent  and  au- 
th<»ity  of  tbe  railroad  company,  that  the  bon- 
nets and  wraps  of  tbe  female  plaintiff  anfi  of 
other  visitors  were  not  to  be  returned  to  her 
until  the  car  of  tbe  company  wns  ready  for 
occupancy  by  passengere,  and  naUl  tbe  brake- 
man  bad  amved  to  take  diarse  and  contrcd 
of  the  car,  and  If  th^  find  that  Uie  female 
plafaitfff,  knowing  tbat  the  time  appointed  by 
the  offlcial  who  received  her  wraps  and  bon- 
nets for  the  delivery  thereof  bad  notarrived, 
oeverlbeless  wentandento-ed  said  car,  without 
ber  bonnet  and  wraps,  and  before  tbe  time 
wbni  the  brakeman  who  ma  to  take  charge 
of  tbe  car  had  arrived;  and  If  tbey  further 
Hod  (hat  at  the  time  sbe  entered  the  car  it 
was  so  secured  by  the  brakes  that  it  could 
not  be  moved  unless  someone  should  unloose 
tbe  brakes;  aad  if  tbey  further  find  tbat  after 
Bhe  so  entered  a  boy  bavinff  no  reiatfou  to  the 
company  unloosed  tbe  bnikes,  and  in  conse 
quence  (bet-eof  the  car  was  set  in  motion,  and 
the  fenmle  plaintiff  jumped  from  tbe  car  and 
was  injured, — she  ooatributed  thereby  to  her 
own  injury,  and  the  verdict  must  be  for  the 
defendant. 

8t'ci»nd!v,  if  tbey  find  that  tbe  injury  com- 
plained o(  resulted  directly  from  the  act  of 
the  female  plaimlff  In  jumping  from  the  car, 
and  would  not  have  happeoed  but  for  tbat  act; 
and  If  tbey  further  find  tbat  she  jumped  from 
tbe  car  from  the  apprehenaioo  of  danger  that 
did  not  exist  in  fact;  if  they  further  find,  tbat 
tbe  c-ipcumslanoea  uuder  which  she  jumped 
from  the  car,  were  not  such  as  to  make  it 
a  rea«ooaUe  act  of  [vudeoee  on  her  part  to 
Jamp  from  tbe  can,— tbeu  ttioir  Verdlet  tnost 
be  for  the'  dereodaoL 


In  granting  these  prayers  offered  by  the  de- 
fendant, tbe  court  Instructed  the  jury  that  if 
the  female  plaintiff  knowiocrly  entered  tbe 
car  in  violation  of  the  rulesof  tbe  Sanitarium 
and  of  the  Company,  or  If  having  entered 
even  without  knowledge  of  such  rules,  she 
jumped  from-the  car  from  an  apprehension  of 
danger,  which  did  not  in  fact  exist,  or  which 
would  cause  a  person  of  Ordinary  prudence 
to  jump  from  tbe  car,  then  the  plaintiff  was 
not  entitled  to  recover. 

The  defense  used  by  the  Company  was  thus 
fully  and  fairly  submitted  to  tbe  jury,  and 
whatever  ground  of  complaint  Aere  mar  be  as 
to  the  verdict,  it  does  not  seem  to  us  ihe  de- 
fendant has  any  just  grounds  of  complaint  as 
to  tbe  instructions  granted  by  tbe  court.  It  is 
insisted,  however,  tbat  the  court  ongbt  further 
to  have  instructed  tbe  jnry  that  the  evidence  of 
the  female  plainUfl  diowa  tbat  her  own  negli- 
gence directly  contributed  to  tbe  Injury,  and 
die  was  not  UMrefore  entitled  to  racover.  To 
this  we  cannot  agree.  Taking  all  the  facts 
into  consideration,  the  oourt  ooold  not  ^y,  as 
a  matter  of  law,  tbat  the  plaintiff'a  own  n^U- 
gence  directly  contributed  to  the  injury.  The 
court  could  not  say,  aa  matter  of  law,  tbat  she 
was  guUty  of  Degligence  in  entering  the  car  In 
advance  of  the  other  vMlors.  The  rales  and 
regulations  which  it  is  insisted  she  violated, 
were  never  published,  nor  even  posted  in  a 
place  where  visitors  could  see  and  read  tbem. 
And  If  tbey  were  announced  at  the  tea-table 
sbe  did  not,  sbe  says,  hear  tbe  announcement 
She  went  to  the  car  a  few  nfaratee  only  before 
tbe  tfane  for  tbe  visitors  to'retnrn,  and  this  she 
did  because  there  were  not  seats  enough  for  all 
tbe  passengers,  and  havli^  a  sick  child  in 
charge  sbe  was  anxious  to  secure  a  seat.  6be 
fonnd  the  ear  open  and  persons  inside,  and  in 
going  into  tbe  car  under  these  circumstances, 
ft  cannot  be  said,  as  matter  of  law,  Uiat  sbe 
was  guilty  of  negligence. 

Then  again,  in  jumping  f tod  Ibe  car,  she 
found  it  going  down  tbe  grade  at  a  rapid  rate, 
with  no  one  in  charge  of  it.  Tbe  only  persons 
Inside  were  women  and  children,  some  of 
whom  she  saw  getting  off.  So,  whether  the 
circumstances  were  such  as  to  justify  a  pru- 
dent person  in  iumpiog  from  the  car  was  a 
craesrion  for  ibe  jury.  And  beddes,  if  tbe 
Ilailroad  Oompaoy  did  not  mean  that  the  vis- 
itors diould  enter  tbe  car  until  the  brakeman 
had  arrived  and  taken  charge  of  it,  common 
prudence  would  have  sug/^sted,  it  seems  to 
U8,  tbe  necessity  of  locking  the  car  door,  and 
further,  of  securing  tbe  brakes  in  a  manner 
such  as  a  boy  eight  years  old  could  not  have 
unlocked  them,  especially  as  the  car  was  stand- 
ing on  a  switch  with  agrade  steep  enough  to  ah 
low  it,  by  its  own  momentum,  to  run  down  it  at 
the  speed  of  ten  miles  an  hour.  But  be  all 
this  as  it  may,  the  defendant  has  no  ground  to 
oompMa  of  tlie  ruUnga  of  tbe  eonit  below. 
Judgment  qglrmed. 
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UNITED  STATES 

p. 

Jbdwb  a.  SIMHON& 

PwwMM  wha  hmr*  bMB  ladvHDtfled  by 
tb*  meeoMd  HbonM  not  be  aooevted  H  ball  f or 
one  oonvioUxl  RDd  seatflnoed  to  ImfwlBOiiiDent  for 
embezzlement,  pending  bis  appeal  from  tbe 
judgment  of  oonriotton. 


(September  1.  UN.) 


APPLICATION  for  approval  of  ball  tend- 
erMl  by  one  convicted  and  aenteoced  to 
fmprinoDment  for  cmbastemeDt.  AppUeatim 

The  fecta  are  auffldettOy  itatad  Is  the  of^o- 
ton. 

Mr.  John  9,  ttujrem,  for  defendant,  in  sup- 
port of  tbe  applicstloD. 

Memn.  Bdward  Miieh«U.  U.  8.  DM. 
Att$..  and  HmcwaU  Evarto.  Aut.  V.  8. 

Di»t.  Atty.,  contra: 

A  recognizance  upon  which  the  sureties 
have  been  iDderanlfled should  not  be  aroroved. 

Sfo  United  StiiU*  t.  110  U.  B.  720, 

38  L.  ed.  808. 

The  proper  course  to  pursue  la  to  require 
Bucb  bail  aa  will  protnblj  sec  ore  the  attend- 
ance of  tbe  person. 

Wharton,  Crim.  Pr.  A  PI.  9tb  ed.  §  70, 

The  iodemntficaUon  of  tbe  bail  io  a  crimi- 
nal caM  la  dlatloctly  diaapprored  of  in  the 
courts  of  Bnglaiid. 

Herman  t.  Jmtehner,  L.  R  16  Q.  B.  Dir. 

"  8ubeequetitlronOotot>erSl,lflBl,theapplloaUon 
was  renewed  upon  aOdavtts  that  tbe  persona  tend, 
ered  as  ball  bad  surreodered  tbetr  a«treemeot  tn 
remrd  to  tDdemntfloatlon.  'Hie  court,  however, 
decided  that  liaoe  tbe  Supreme  Court  of  the  United 
States,  before  which  the  appeal  was  pending,  was 
then  in  aeaslon.  and  sinoe  tM  fact  that  defendant 
was  tn  oonOnement  would  be  good  ground  for  an 
applfcatton  to  advance  his  mm.  the  ball  would  not 
be  aiocepled  unlesa  It  was  shown  that  an  applica- 
tion for  an  advancement  of  tbe  case  baa  t>een 
made  and  vvfnsed.  «  Fed.  Bap.  TI& 


601;  mi»en  v.  Strvgn^.  L.  R  7  Q.  B.  Dir. 
548:  J<me$  v.  Orehard,  10  0.  B.  014 

Benediet,  J.,  delivered  the  opinion  o(  tba 
court: 

The  above  defeodant,  having  bees  convicted 
of  aldioff  and  abetting  Peter  J.  Olaa»eo,  ptesi- 
dent  of  the  Sixth  National  Bank,  in  embecztbg 
the  funds  of  that  ioatitutlrai  to  a  large  anNODt. 
was,  oo  the  88th  day  of  June,  1801,  sentenced 
to  be  imprisoned  fora  term  of  aix  years. 
Thereupoo,  by  virtue  of  tbe  recent  Statnto 
provldtog  for  appeals  to  tbe  Clteuit  Court  of 
the  United  Btatesin  criminal  casea,  the  accused 
sued  out  a  writ  of  error  from  the  Snpreme 
Court  ot  the  United  Statea,  and  upon  such 
writ  obtained  a  supersedeas  and  stay  of  eiecu- 
tioo  pending  bis  aN)eal.  Afterwards  an  order 
was  made  admitung  him  to  bail  in  the  sum  of 
$dO,000.  and  now,  mi  the  aSthday  of  At 
be  presents  for  approval  as  Ma  baO.  pei 
his  appeal  to  the  Supreme  Court  of  the  Unti 
States,  the  foUowlog  named  persons:  Oome- 
lius  U.  Tallman  and  Jacob  B.  Tallman.  The 
district  attorney  objecta  to  tbe  accepunceof 
tbe  above  persons  as  bail  for  the  accused,  upon 
the  ground  that  it  appears  by  an  examination 
of  the  proposed  bail  that  by  an  inatrument  io 
writing  signed  by  the  defendant,  and  also  by 
Siegmund  T.  Meyer,  Aaron  Raymond.  KauE- 
man  Simon,  and  Helen  E.  HoweU.  tbe  peisoos 
proposed  as  bail  hare  been  indemnified  against 
any  loss  or  damage  by  reason  of  their  becom- 
ing bail  for  tbe  accused  in  case  he  fails  to  ap- 

Eear  to  uodergo  hli  imlaBce  in  the  event  of 
(a  appeal  being  unsucceasful.   Tbe  precise 


?uestjon  thiu  presented  is  new  in  this  court 
t  ts  said  to  hare  been  decided  elsewhere  In  ac- 
cordance with  the  contention  of  the  district 
attorney,  but  I  hare  oot  been  able  to  find  the 
point  adjudged  in  any  reported  case;  Oon- 
tracta  lodemnirying  bait  In  criminal  cases 
have,  however,  on  more  tiian  one  occasioD, 
been  before  the  conrta,  and  1^  the  courts  th^ 
have  be«i  dedared  Io  be  Uugal  and  agilnit 
public  policy. 
Bmnnn  t.  JmnehMr,  Li  R.  U  Q.  R.  Dir. 


1  Hora.-lMeHmttyto»afI4iier<mfiiidMueiL 

'  Hw  question  Involred  in  tbe  above  eaae  does  not 
ai>pear  to  bare  been  dlsou»ed  in  the  text-txwka  on 
Grimiusl  Procedure  and  the  decinions  on  the  quea- 
tt<Mi  are  few  and  conflicting. 

The  question  decided  in  United  States  r.  Ryder. 
110  tJ.  a  7^  28  L.  ed.  8n8,  was  that  no  such  contract 
of  iodemnltr  was  Implied,  dtstlngulshtng  criminal 
from  civil  cases  In  this  reepeot.  Tbts  was  ateo  the 
doctrine  of  Crlppe  v.  Hartnoll.  4  Beat  A  B.  414,  de- 
cided by  the  Bngllsh  Court  of  Exobequer  Chamber 
which  In  denrlDK  mdb  Implied  aura— ent  for  In- 
demnitr  aasomed  that  an  expiei  agi  eamentttwe- 
for  would  be  valid. 

The  earlier  Bngllsfa  ease  of  Jooes  v.  Orchard,  16 
C.  a  814.  waa  decided  on  other  grounds  atthoofrti 
one  of  the  Judges  said:  "We  ate  Inolfned  Co  tbtnk 
.  .  .  guob  a  ODD  (not  wouM  be  contiary  to  public 
policy." 

The  case  of  Bernolds  v.  Hanml,  X  Strobh.  L.  87,  Is 
la  direct  oonfltot  wUh  United  States  r.  Bjder  and 
Crlppar.HaTtncdL  llielattercaaeabotb  repudiate 
the  statement  In  Peteradorf  on  BaO,  NT,  whleh  la 
14  L.  R.  A. 


relied  on  In  Rernolda  v.  Banral.  to  support  of  Ae 
ImpUed  Indemnity  on  tbe  ground  that  ttwas  based 
onlr  on  decisions  with  respect  to  Indemnl^indTll 
oases  and  that  it  la  not  true  aa  to  erlmUal  caaea. 

In  exact  conflict  with  the  naln  caaeiaa  Oeorgla 
dedelon  in  favor  of  the  vaUdl^  of  a  mortgage 
given  to  iQdemnifjr  sureties  to  a  reoogtUaaooe. 
Simpson  V.  Robert,  8B  Oa.  m 

In  this  case  tbe  court  said:  "That  a  psinoipal 
Mmuld  In  case  of  default  not  Indemnify  Us  baO 
against  tbe  effects  of  Us  forfMture  baa  never  been 
doubted  br  anytrndj-.  and  no  aotbority  la  (Stored  to 
support  tbs  proposition.*'  Md. 

On  the  other  hand,  the  cmb  of  Barman  Jtaob- 
ner.Ii.  B.16Q.B  IMv.  561.  supports  the  main  oaae, 
altbougb  tbe  ball  there  la  queMlui  was  Cor  the 
good  behavior  of  tbe  principal  and  not  for  his  ap- 
pearance io  court. 

It  baa  also  been  said.  In  deckling  that  ball  iboald 
not  be  rejected  on  account  of  peraooal  ohanMitw 
or  oplDlona,  that  tbe  duty  of  a  Judge  Is  atiieOr 
oonflned  to  asontalnlng  tbeir  peounlarj  s^l> 
denor.  Beg.  r.  Broome,  U  L.  T.  Ilef.T.BBdiRr. 
4Q.B.4a8.  B.A.B. 
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aei.  was  SD  acUoD  to  recover  back  bail  mooej 
depoeited  with  tbe  bail  to  iDdemnlfy  the  ball 
«^iDst  loss  by  teasoQ.of  bariDg  sigped  a  ball- 
bond  for  the  good  behavior  of  ifie  plaintiff. 
The  court  refused  to  permit  a  recovery;  and, 
speaking  of  the  contract  of  Indemnitv,  Brett, 
jv.  R.,  says:  "It  is  Illegal,  because 'It  takes 
away  tbe  protection  which  tbe  law  affords  for 
securing  tbe  good  behavior  of  the  plaintiff. 
When  a  man  la  ordered  to  find  bail,  and  a 
surety  becomes  reaponslhle  for  bim,  the  surety 
is  bound  at  bis  peiil  to  aee  that  hia  jvindpal 
obeys  tbe  order  of  the  court, — at  least,  this  is 
the  rule  in  the  criminal  law;  but,  if  money  to 
the  amonnt  for  which  tbe  surety  is  bound  is 
deposited  with  him  as  indemnity  against  any 
loss  which  be  may  sustain  by  reason  of  bis 

Jmncipal's  conduct,  tbe  surety  has  no  interest 
n  taking  care  that  the  conditUQ  of  the  recog* 
nlzauce  18  performed." 

In  Jme$  t.  OreAard,  16  C.  B.  814,  Itfaule,  J., 
says:  **Tlie  public  has  a  right  that  the  ball 
should  be  persona  of  ability  and  vigilance  suf- 
ficient to  secure  the  appearance,  and  prevent  tbe 
absconding,  of  the  delinquent." 

In  United  Slate*  v.  JZ^r,  110  V.  S.  729,  38 
L.  ed.  808,  where  it  vras  held  that  tbe  sureties 
on  s  recognizance  given  to  the  United  States 
are  not  entitled  on  a  forfeiture  thereof,  and, 
upon  payment  of  tbe  amount  secured,  to  be 
subrogated  to  the  rights  and  remedies  of  tbe 
United  Stales  against  the  principnl,  the  doc- 
trine that  a  contract  to  indemnify  bail  is  con- 
trary to  public  policy  is  approved  by  tbe  Su- 
preme PoQrt  of  the  United  States;  and  It  is 
said  to  permit  sureties  to  be  subrogated  would 
be  to  aid  the  1^11  to  get  rid  of  their  ohllgatiou: 
and  10  "  relieve  them  of  the  moilTes  to  exert 
themselves  in  securing  the  appearance  of  the 
principal."  In  none  of  tbeee  'cases  was  the 

erecise  questton  under  consideration  decided, 
ut  the  reasons  giTen  for  the  decisiona  referred 
to  are  equally  valid  reaaofufor  a  decision  In  this 
case  that  persons  Indemnified  bv  the  accused 
ought  not  to  be  accepted  as  bail  for  tbe  accused 
after  conviction;  for,  if,  as  these  cases  hold,  the 
contract  to  indemnify  bail  to  a  criminal  case  ia 
Against  public  poll(7,  it  follows'  as  a  matter  of 
'  coane  Uiat  no  court  can  be  adted  to  approve 
and  give  effect  to  such  a  contract  by  accepting 
personswbo  propose  ihemselvesas  bail  in  pur- 
suance of  such  a  contract.  The  cases  that  I 
have  referred  to  seem  to  me,  therefore,  to  fur- 
nish authority  for  a  decision  adverse  to  the 
approval  of  the  sureties  presented  by  tbe  ac- 
cused. 

Upon  principle,  also,  the  approval  of  In- 
demnified persona  as  Imll  In  a  case  like  this 
should  not  be  granted.  Were  it  not  for  Rule 
36  of  tbe  Supreme  Court  of  the  United 
States,  It  might  well  be  argued  that  no  bail 
should  be  accepted  from  a  person  already 
convicted  under  sentence  to  be  tmprlsoned  for 


a  term  of  six  years.  But  assuming,  as  must 
be  assumed,  that,  by  virtue  of  the  rule  referred 
to,  the  accused  is .  entitled  to  be  admitted  to 
ball,  k  is  nevertbelesa  the  dtfty  of  tbe  court  to 
exercise  extreme  caut{on,both  aa  to  the  amount 
of  tbe  bail  and  the  persooa  proposed  as  sureties, 
because  of  the  extraordinary  temptation  to  flee 
that  will  be  presented  to  the  accused  In  tbe 
event  of  bis  appeal  proving  unsuccessful, 
when  flight  alone  will  save  bim  from  incarce^a- 
tioD  in  the  penitentiary  for  a  term  of  At  years. 
Surely  It  would  show  a  lack  of  caution  to  ac- 
cept as  bell,  nndersnck  drcunutaocea,  persons 
who  have  taken  from  the  accused  a  bond  of 
indemnity,  whereby,  so  far  as  within  their 
power,  tbey  have  relieved  themselves  from  all 
responsibility  for  the  accused.  Bail,  when  ac- 
cepted in  criminal  cases,  become  In  law  the 
cottodians  of  the  prisons  for  the  court.  Tbey 
have  the  right  and  are  charged  with  tbe  duty 
to  arrest  the  prisoner  in  case  be  contemplates 
flight  The  court  looks  to  their  vigilance  to 
secure  the  attendance  andprevent  the  abscond- 
ing of  tbe  delinquent.  The  object  of  accept- 
ing them  as  bail  is  not  to  enable  tbe  prisraier 
to  escape  puniAment  by  paying  money  to  his 
iMdl,  pot  toseeon  bis  appeHanoe  al  tbe  proper 
time.  In  order  that  be  may  receive  punuh- 
ment.  When  persona  offering  themselves  as 
bail  have  entered  into  a  contract  of  Indemnity 
with  the  accused,  tbey  have  endeavored  to-  re- 
lieve themselves  of  responsibility  for  him.  U 
Is  true  that  tbe  contract  of  Indemnitv  which 
they  have  secured  will  not  be  enforced  by  tbe 
courts,  but  nevertheless  tbey  have  made  them- 
selves parties  to  such  ,a  contract,  they  stand 
before  the  court  relying  upon  the  perfortnatice 
of  a  contract  of  indemniiy  by  the  defendant, 
and  by  taking  snch  -  a  contract  they  have  dis- 
closed  an  Intention  to  avoid,  as  far  as  la  them 
lies,  any  pecuniary  loss  on  their  part,  in  case 
Ibeaccnaed  diould  flee,  and  to  deprive  tbem- 
aelvcaof  any  mo^ve  for  vigilance  to  prevent 
his  flight.  The  poBsibiUty  of  flight  by  tbe  de- 
fendant has  been  a  subject  of  contemplation 
by  tbem.and  tbey  have  done  all  that  they  can  do 
to  enable  him  to  flee  without  notice  to  tbem. 
andtorelieve  bim  trotn^tl  seosoef  obligation 
towardstbem,  toavoid  nitakld|r'them  respond - 
ble  upon  their  recognlsanc*.  Not  only  have 
tbey  contemplated  tbe  possibility  of  fliybt  by 
the  prisoner,  but  they  nave  also  contemplated 
a  defense  on  their  part  to  an  action  by  tbem 
on  tbe  recognizance:  for,  while  the  amount  of 
their  propped  obligation  as  bail  is  $60,000, 
they  have  taken  a  bond  of  iodennity,  signed 
by  tbe  accused  and  four  olber  peratHts, 
each  boand  In  tbe  anmof  t60,000,  which  bond 
In  terma  prarMed  fat  ttMir  eoais  and  cotmael 
fees. 

It  seems  to  me  eattrely  idatn  that  Ui»  mif 
^pfU  deeUmtoMc^aSaUtoiitiMMl  in  a 
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A«nia  DROWN  et  at 
t. 

Jobn  FORREST,  Jr 


(  Tt  I 

|.  )bEer«  tellmre  to  prore  d»nia««>  raf- 
fleiant  in  MMOont  to  give  the  court  Ja> 
rlwliction  will  not  tieoessarlly  oust  the  Juris- 
diction where,  as  laid  in  the  dcclaratloo.  Uiey  are 
sufDclentlr  large.  To  have  that  effect,  pUfiitlff*i 
good  faith  in  Itiylnnr  bin  dnmaffes  at  to  large  an 
amount  must  benogaliTed. 

8<  A  iMintract  by  one  Belling  hla  bnsl- 
nesa*  not  to  re*engaee  In  the  aame  bust* 
ness  In  ihm  uune  town,  la  not  dU- 

cihat^fodt  SB  matter  of  lav,  br  the  mere  ftict 
tluitiicBu1)S«quec(l.v  fonnsa  partnership  with  the 
purchtiffer  In  ctich  bugineas,  so  that.  In  caae  the 
partnership  Is  diosolved,  he  will  M  at  liberty  to  «- 
tabtlsh  a  buslnen  on  bla  own  aooount;  even  al- 
thoHKh  the  partnership  agreementiUpulated  that 
ir  the  pnrtlcsoould  not  afrres,tlM  pnpettr  ahould 
be  pubup  at  auotloo  befewean  them  and  aold  to 
the  one  tildding  highest.' 

8.  A  tetal  warlnnoo  la  not  nopoaaarlly 
orentod  where  the  complaint  alleges  that  In 
oenstderattoa  that  plaintiff  "woutal  purohaae,** 
defendsnrs  bualne».  the  latter  "then  and  there 

'  promtoeil"  that  he  would  not  tltereofteroarrr  on 
the  same  buslneas.  and  the  writing  Introduoed 
to  prove  the  allegation  states  that  deCeodant 
agreed  In  consideration  of  pitaintUTs  "liavlng 
bought  tbe  bus!  DOSS. " 

(August  1.  UBL) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  County  Court  for  Orleans  Oouuty, 
made  during  tbe  trial  of  an  action  brought  to 
recover  damages  for  tbe  alleged  breach  of  a 
contract  not  to  carry  on  a  certain  business  in  a 
certain  town,  which  resulted  in  a  verdict  In 
favor  of  plaintiffs.   Judgtnent  affirmed. 

Tte  plaintiffs  soajght  to  recover  for  a  breach 
of  tbe  following  written  inslrument: 

*'6arioD.  Juue  19,  1876.  Id  consideration 
of  Aaron  Drown  and  O.  T.  Willard  having 
bought  my  blacksmith  shop,  1, hereby  agree 
tb&t  i  will  not  hereafter  practice  or  carry  on 
the  blacksmith  shop,  al  South  Barton  as  long 
as  said  Drown  or  Willard  occupies  or  carry 
OB  Ibat  business  at  said  8o.  Barton,  except  for 
my  own  use,  or  the  mill  which  I  now  occupy: 
and  Cor  tbe  fulfllbncot  of  the  above  aereemcDt 
I  bind  myself  to  said  Drowu.and  Willard  in 
the  penal  sum  of  $400.  John  Forrest,  Jr. 
.Wi«)tt8t  J.aTlbbetii." 
•  WlM  ibis  ioatruveot  was.  offered  upon  tbe 
trial  the  defendant  objected  to  its  admi^n^ 
upon  the  ground  of  a  vunance,  for  ibat  the 
declaration  alleged  that  the  promise  was  made 
upon  coDsideraiioQ  that  tbe  plaintiff  "would 

r chase,"  whereas  tbe  writing  set  forth  that 
was  upon  cooaideration  of  hia  "having 
bought." 


NoTB.— For  oon  tracts  in  partial  restraint  of  trade 
or  buslneas,  see  not«  to  Herresboff  v.  BuuOneau 
(R.  J.)8L.  K.A.489L 

14  L.  a  A. 


Upon  the  trial  of  this  cause,  there  was  no 
evidence,  either  upon  the  part  of  plaintiff  or 
defendant,  tending  to  prove  tlut  the  damage 
lesulting  from  the  alleged  breach  of  said  coo- 
tract  amouuted  to  $200,  for  which  reason  the 
defendant  moved  the  court  to  dismiss  aaid 
cause  for  want  of  jurisdiction.  After  tbe 
above  contract  was  executed  plntnliff  and  de- 
fendant entered  into  a  co-partnership  in  this- 
same  buslneas,  bv  the  terms  of  which  the 
plaintiff  sold  tbe  defendant  a  one-half  interest 
As  a  ptrt  of  the  articles  of  co-partnership,  it 
was  stipulated  that  if  at  any  time  tbe  purties 
could  not  agree  the  property  should  be  put  up 
at  auclioD  mween  them,  and  sold  to  the  one 
bidtling  the  most.  Some  time  afterwards  the 
plaintiff  bought  out  tbe  defendant's  Interest  in 
the  partnership.  The  defendant  claimed  that 
the  coQiract  of  partnership  discharged  tb» 
agreement  sued  upon. 

Further  facts  appear  in  the  opinion. 
Meurt.  r.  W.  Baldwin  and  W.  W* 
Miles,  for  defendant: 
Tbe  consideration  alleged  in  the  declaration 

was  executory,  while  the  consideration  io  tbe 
contract  offered  in  evidence  was  executed.  A 
slight  material  variation  in  selling  out  the  oon- 
sidcratioD  of  a  contract  Is  fatal,  because  It  doea 
not  appear  that  the  promise  given  in  evidence 
Is  that  upon  which  the  plaintiff  has  declared. 

1  CbiUy,  PI.  pp.  308,  304.  384;  1  Oreenl.  Ev. 
13th  ed.  pp.  78,  par.  66, 68,  note  6;  Bblktey  t. 
Lnndon,  2  Conn.  404;  CutUii  v.  Dean,  4  Conn. 
SSO,  10  Am.  Dec.  140;  RumU  v.  South  Britain 
S(K.  9  Cuqn.  508;  Roberfton  v.  iMneh,  18  Johns. 
^'il;  Fergtuton  v.  Harwood,  11  U.  S.  7  Craoch, 
408,  8  L.  cd.  886. 

In  case?  where,  by  the  writ,  tbe  court  prima 
facie  might  have  jurisdiction,  but  It  appears  on 
trial,  from  tbe  plaintiff's  own  showing,  that  his 
claim  is  not  of  sufficient  amount  to  give  the 
court  jurisdlciioD,  tbe  court  is  to  dismiss  tbe 
action  on  motion. 

Morrison  v.  Moore,  4  Vt.  264;  Putney  v. 
Bf  Uaies,  8  Vt.  273;  Brainard  ♦.  Austin.  17  VU 
650;  Kittridge  v.  BolUm.  13  Vt  641;  Joyai  v. 
Bariuv.  30  Vt.  151;  MiUer  T.  LMngHun,  87 
Vt  467;  Field  v.  RandaU,  51  Vt  38. 

When  defeodnDt  bought  back  one  half  <tf 
said  blacksmith  shop  and  business  and  went 
into  co-partnership  with  the  plaintiff  Drown 
in  August,  1878,  tbe  contract  in  suit  termi- 
nated. 

McDanidt  v.  Rdbintm,  26  Vt  316,  6d  Am. 
Dec.  574;  Suffvm  v.  Breed,  I1611as8.  B83. 
Mr.  O.  H.  Aaatlot  for  plaintiffs: 
I.  Tbe  consideratitm  for  the  promise  and 
undertaking  of  tbe  defendant  was  tbe  engage- 
ment on  tbe  part  of  Drown  and  Wlllam  to 
purchase  his  shop,  and  In  boih  the  declaratitm 
and  the  contract  offered  in  proof,  this  element 
of  the  trade  la  stated,  and  the  nature  of  the  coo- 
sideralion  alleged  in  the  declaration  agrees  pre- 
cisely with  that  specified  in  the  contract;  hence, 
on  this  ground,  there  is  no  material  variance  lie- 
tween  the  declaration  and  the  contract  as  to  Ibia 
matter,  the  fair  construction  of  the  contract  be- 
ing, that  the  plaintiff  would  purchase  provided 
,  Uio  defendant  would  engage  not  to  pnctiee  or 
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carry  on  the  bndnefls  mentioDed  for  the  limited 
time  mentitned. 

QotU&t  v.  Z«rcft.  40  Vt  278. 

The  luignaKe  used  Id  the  declaration  is  a 
fair  ststetneDf  of  the  coosideration  of  the  cod- 
tnict,  and  not  misleading,  and  therefore  the 
cnnsideration  mifrht  be  alleged  Id  pleadioj;, 
elfber  as  an  eiecuted  or  executory  f»osfdera- 
tion. 

I  Chittv,  PI  S  398,  noU  t;  Pnynev.  Wa$on, 
7  Bam.  &  C.  423;  KettU  v.  Bareet/.  21  Vt.  301; 
JViiaA  V,  TotDtu,  73  U.  8.  6  Wall.  «89,  18  L.  cd. 
S27.  . 

Tbe  Tariaace  is  Immaterfal,  if  anj  exists, 
because  the  mode  of  expression  used  in  the 
-  declaration  does  not  change  the  nature  of  the 
contract.  DOT  disclose  any  other  cause  of  action 
than  what  would  be  Indicated  by  a  recital  of 
the  exact  lanjruage  of  the  contract  In  place  of 
the  language  used. 

Fergvmn  v.  Harwood,  11  U.  S.  7  Cranch, 
408,  8  L.  ed.  886. 

Id  declaring  upon  a  contract  a  part;  is  not 
oompelled  to  tollow  the  precise  form  of  words 
in  wnicb  tbe  contract  was  made;  it  is  sufficient 
if  the  declaration  states  the  true  legal  effect  and 
opcrattOD  of  such  a  contract. 

1  Chilly,  PI.  g  805;  Maasfietd  t.  8eott,  17  Vt. 
634;  AUfn  t.  Ljpnan,  37  Vt.  20;  Ammd  T. 
Aoanar,  50  Vt.  408. 

Variance  means  material  dlCTerence  and  can 
not  be  predicated  on  the  description  of  a  con- 
tract which,  though  defective  and  partial,  is 
yet  true  so  ur  as  it  goes. 

t^imier^.  Qrovt,  13  Vt.  4M:  Eoertsy.  Bo$t- 
^c^ek,  4  Vt  840;  Braekett  v.  EoaM,  1  Cush. 
79. 

n.  A  release  or  discharge  of  the  contract  f  n  is 
sue  under  the  circumstances  of  this  case,  and  lu 
aQ  cases  of  a  pre-existing  contract  affecting  tbe 
same  matter,  can  only  oe  by  an  accord  and 
satisfaction;  anil  in  order  to  establish  such,  it 
mustai^war  affirmatlTelr  that  a  new  agreement 
contemporaneous  with  the  contract  oT  copart- 
netsblp  was  made,  which  was  fully  understood 
to  discharge  from  all  liability  under  tbe  pre- 
ezbting  contract 

Outln-  T.  Smith,  48  Vt.  977. 

In  case  of  a  substituted  contract  or  security 
there  must  be  an  agreement  upon  suiBcient 
conslderalloo.  fnlly  eiecnted  and  understood 
to  be  a  full  satisfaction  and  settlement  of  a  pre- 
existing contract  or  obligation  and  accepted  as 
such. 

Bdbeodc  T.  ffaickin;  28  Vt.  561;  PUgg  v. 
Mann,  80  Vt  S78;  Oobb  v.  Cotodery.  40  Vt.  35. 
M  Am.  Dec.  870;  Derby  v.  Johnmn,  21  Vt  17. 

in.  In  Qale  v.  Bonyea,  t  D.  Chlpman,  208, 
it  ia  held  that  in  actions  for  uncertain  damages 
the  finding  of  the  juir  can  in  no  case  oust  the 
county  court  of  Jurisdiction. 

It  is  always  a  mailer  of  discretion  whether 
tbe  court  will  dismiss  an  action  sonnding  In 
damages  when  tbe  ad  Aamnum  brings  the  case 
within  the  jnrisdiction  of  tbe  county  court 

learned  v.  BeOms,  8  Vt.  79;  Jjtdd  v,  IliU, 
4  Vt.  104;  Henry  V.  TiUion,  17  Vt.  479;  Coolev 
y.Aiker.^  15  Vt  828;  Mameell  v.  Rrigg$,  17 
Vi.  lis  Sanborn  v.  Crittenden.  37  Vt  171; 
JowH  V.  BoTtney,  20  Vt  154. 

When  from  the  proof  produced  it  appears 
that  tbe  damages  are  less  than  $300,  a' motion 
tn  dirmiss  for  want  of  Jurisdiction  is  addressed 
14 1,  R.  A. 


to  the  discretion  of  tbe  county  court  and  is  not 
reTlsable  upon  exceptloiu. 

MeOray  r.  Wheder,  18  Yt  603;  Clark  t. 
OroAy,  87  Vt.  188. 

Rowelli      delivered  tbe  opinion  of  tbe 

court: 

As  the  declaration  brings  the  case  within  the 
Jurisdiction  of  the  county  court  the  mere  fact 
that  the  testimony  did  not  was  not  decisive 
against  Jurisdiction.  It  was  necessary  to  go 
further,  and  negative  plaintiff's  good  faith  Tn 
bringing  the  suit,  by  showing,  at lettst,  a  prob- 
able consciousness  on  his  part  that  he  was  not 
entitled  to  recover  more  than  a  Justice  could 
award.  Spafford  v.  Richardton,  18  Vt  324; 
Jogal  V.  Birney,  20  Vt.  154. 

By  the  Roman  law,  a  new  contract  between 
tbe  original  coniracting  parties  only,  that  dis- 
solved an  existing  contract,  was  regarded  aa  a 
novation.  But  theie  was  no  novation  unless 
the  second  contract  contained  something  new, 
as,  for  instance,  the  addition  or  suppression  of 
a  condition,  a  term,  or  a  surety,  and  was  per- 
formed. Some  of  the  ancient  Jurists  were  of 
the  opinion  that  novation  took  pince  only 
when  the  second  contract  was  entered  Into  for 
the  purpose  of  making  the  novaiion,  and  con- 
sequently doubls  arose  as  to  when  such  inlen 
tion  wat  to  be  suppo^  to  exist,  and  different 
presumptions  were  laid  down  by  those  who 
treated  the  subject  accotding  to  tbe  different 
cases  they  had  to  settle.  In  consequence  a 
conatituilou  was  published,  in  which  it  was 
clearly  decided  that  novation  should  take  place 
only  when  the  contracting  parties  expressly 
declared  that  their  object  la  making  the  new 
contract  was  to  extinguish  the  old  coniract; 
otherwise  tbe  old  contract  remalccd  in  force, 
and  tbe  new  contract  was  added  to  It,  and  each 
gave  rise  to  an  obligation  still  Id  force.  Inst 
hih.  8,  titie  39,  pi.  8.  But  by  tbe  comm  m 
...  ft,  if  tbe  partiea  to  a  contract  make  a  new 
and  an  independent  agreement  concerning  tbe 
same  matter,  and  tbe  terms  of  the  latter  are  so 
inconsistent  with  those  of  tbe  former  that  they 
cannot  stand  together,  tbe  latter  be  con- 
strued to  discharge  tbe  former.  Benjamin, 
Cont  114. 

On  August  19.  1879,  Drown,  having  previ- 
ously bought  out  Willard,  sold  to  Forrest  an 
undivided  half  of  tbe  blacksmith  shop  men- 
tioned in  tbe  agreement  sued  upon,  and  they 
two  then  went  into  partnership  in  the  busioeto 
of  bla<^umitblng  therein,  ancf  carried  on  the 
business  awhile,  and  then  dlsBolTed.  There  is 
nothing  In  the  record,  outside  of  tbe  contracts 
of  sale  and  of  partnership,  that  shows  whether 
it  was  or  was  not  tbe  intention  of  tbe  parties 
that  the  contract  sued  upon  should  be  dis- 
charged; but  it  fa  claimed  that  the  new  con- 
tracts diacbarged  It  as  matter  of  law.  But  we 
do  Bot  think  aa  Tbere  Is  Mthlng  In  tbe  new 
eontrscts  Inoonsistent  wHh  tbe  former  con- 
tract, the  purpose  of  wMcb  was  to  prevent 
Forrest  from  becoming  a  competitor,  out  by 
tbe  new  contracts  be  was  not  to  become  a  com- 
petitor, but  a  coadjwtor,  and  so  the  obnttacts 
could  well  stand  tbgithec;  and  oacb  remate  in 
full  force. 

The  declaration  allms  that  on  June  19, 
1870,  platntiffs  bought  defendant's  blacksmith 
stabp.   It  then  goes  on  to  allege  that,  in  con- 
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slderalloD  Ibat  plaintiffs  "would  purchase  Bald 
shop  u  aforesaid,"  dereodaat  then  aud  ibere 
promlted  them  tbat  be  would  not  thereafter 
eoga^  io  or  carry  on  Ibe  bunness,  etc..  and 
tbat,  relying  on  said  promise,  tbey  purrbased 
said  Bbop.  To  prove  itie  pmtnlse  alleged, 
plaintiffs  introduced  in  evidence  a  written 
agreement,  dated  tbe  19tb  of  said  June,  signed 
by  defendant,  whereby  be  agreed,  in  considera- 
tion of  plaintiffs'  "baring  bought"  hia  block- 
amitb  shop,  not  to  practice  or  cany  on  the 
Inulneaa.  etc.  The  defendant  claimB  a  vari- 
ance, for  Uiat  the  consideration  of  (he  promise 
declared  upon  is  executory,  while  that  of  tbe 
promise  proved  was  executed.  The  declara- 
tion sets  np,  in  tbe  first  place,  and,  as  it  were, 
by  way  of  inducement,  tbe  sale  of  the  shop  at 
a  time  and  place  named ;  and.  when  afterwards 
it  alleges  that  the  defendant  "then  and  there 
prom^,"  the  time  of  the  promise  is  referable 
to  tlie  lime  of  ibe  sale,  as  there  Is  no  other 
time  anteredenlly  alleged  to  which  it  can 
refer;  and  so  tbe  declaration  makes  Ibe  prom- 
ise a  part  of  the  contract  of  sale.  The  date  of 
the  promise  proved  is  the  same  as  tbe  alleged 
date  of  tbe  sale,  and,  although  tbe  words 
"having  bought"  indicate  past  time,  tbey  are 
not  construed  to  mean  tbat  tbe  sale  was  then 
a  past  and  completed  transaciion.  Independent 
and  dtscoDDected  from  the  within  agreement, 
and  so  to  Import  a  past  consideration,  but  to 
mean  Ibat  tbe  sale  bad  then  hen  made  as  one 
step  in  a  transaction  of  which  the  making  of 
tbe  written  agreement  was  another  aiftl  a  fur- 
ther step,  tbu  making  it  all  one  transacUoo, 
as  the  declaration  does.  This  is  ibe  fair  im- 
port of  the  record,  and  accords  with  the  osual 
course  of  doing  such  bnslness. 
Ju^ment  aprmed. 
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1.  Tbe  pandttcj  of  inaolTency  proceed- 
inn  does  not  prevent  MnKins  an  aooon  aipilDst 
^TtDsolvent 

IB.  A  Joixit  deposit  made  hj  the  aoretles 
to  —eore  ttieir  obli^tloB  m  saeh  la  m 
iOlBt  fkmd  witboat  regard  to  tbe  way  In  wtalob 
n  was  made  up  so  that  on  varment  of  tbe  oMiga- 
Uoo  therefrom  tbolr  right  of  aotkn  against  the 
prfoAlpal  mar  be  Joint. 

(October  17,  MM.) 

EXCEPTIONS  by  both  plaintiffs  and  de- 
fendant lomlingsof  tbe  Caledonia  County 
Conrt  made  during  tbe  trial  of  an  action 
broiubt  to  recover  mmiey  which  plalniffls 
bad  been  compelled  to  pay  as  sureties  for  de- 
fendant, which  resulted  in  a  judgment  in  fa- 
vor of  plaintiffs  for  a  less  amount  than  tbey 
claimed.   Judgment  affirmrd. 
Tbe  facts  are  ataleafn  the  opinion. 
Mr.  AloocMdoF  DoNnott  for  plaintiffs. 
Mmn.  Bmtmm  4k  Jbv*  tot  defendant: 


Nora. -Tbe  aotbortttasoD  tbe  main  question  pre- 
sented    tbe  above  oase  are  so  fuUy  presented  \n 
tbeoplnioa  and  brtefh  of  aounsel  ttiat  no  fanner 
annotation  is  desirable. 
14  L.  R  A. 


Tbe  plaintiff  must  sbow  tbat  tbe  money  used 
to  pay  the  judgment  was  paid  from  a  joint 
fund. 

Th«y  claim  that  tbe  amount  deposited  was  ft 
joint  fund  within  the  meaningof  tbe  law. 

In  this  Slate  the  same  doctrine  applies  as  to 
parties,  as  does  In  case  of  suits  between  00- 
sureiies. 

WhippU  V.  BrigpM,  28  Vt.  65l 

When  payment  is  made  of  a  debt  by  sureties, 
from  a  Joint  fund,  they  may  join  id  an  acuoa 
against  a  co-surety  or  principal. 

FUteJur  T.  Jaekaon,  28  Vt.  SRI,  W  Am:  Dec. 
98:  /VcKof*  V.  NetofU,  80  Vt.  88. 

This  fund  of  $1,350  is  not  a  lolot  fund  as- 
laid  down  in  the  books;  to  make  ft  joint  some- 
thing more  is  rei]uired  than  the  mere  deposit 
of  money  in  tbe  joint  names  of  plaintiffs,  and 
the  agreement  to  make  or  lose  together  in  the 
transaction. 

The  authorities  in  v^icb  the  esse  shows  bow 
tbe  joint  fund  came  may  be'  divided  into  two 
classes: 

<1)  Those  by  a  Joint  judgment:  Fletcher  v. 
Jackmrn,  tupra;  viapp  v.  iUee,  IS  Orav,  657. 
77  Am.  Dec.  SOT;  i/aArS  T.  Ban««ck,  8  Gray, 
526. 

(2)  Those  by  a  j<^Qt  note  or  joint  credit: 
Preseottv.  JieweU.&Yt.  82;  Chandler  v.  Brain- 
ard,  U  Pick.  2S5;  DooliltU  v.  Dwight.  2  Met. 
561;  Neale  v.  Newland,  4  Ark.  506.  88  Am. 
Dec.  43:  Bvnker  v.  T^fU,  56  Me.  100;  Lom- 
bard 7.  CotA,  14  He.  222;  1  Parsons,  Coot.  84, 
35:  WhivpU  v.  Briwa.  28  VL  66;  BoremuM  t. 
Seldea,  19  Johns.  3l8;  (kbome  t.  Harper,  5 
East,  285. 

Gculd .  Y.  Oetttd,  8  Cow.  108.  6  Wend. 
26S,  disclosed  tbat  the  money  pdd  by  co-sure- 
ties was  partnership  monev,  and  it  was  held 
tbat  tbe  (Mirtoers  could  not  jointly  sue  their  co- 
surety for  contribution;  that  one  parioer  tak- 
ing the  partnership  funds  to  pay  had  thereby 
appruprfaled  them  pro  ianto  to  his  tndividud 
purposes. 

Anffu$  V.  Robiatm,  69  Vt.  685. 69  AoL  Rep. 
768;  Cartwright  v.  Oardner,  5  Cusb.  878; 
Breteer  v,  SUme,  11  Gray,  228. 

-A  joint  fund  "is  ohe  that  comes  from  some 
joint  creait  or  action  where  each  assumes  to- 
ward tbe  others  a  joint  liability:  where  the 
fund  Is  made  up  by  some  Joint  action;  the  mere 
deposit  of  money  that  Mcb  plaintiff  bad  ac- 
quired upon  bis  own  credit — took  out  of  bis 
own  pocket— in  their  joint  names,  does  not 
make  such  a  deposit  a  'joint  fund,'  " 

Hvaaon.  delivered  the  opinion  of  the 
court: 

It  is  claimed  that  this  judgment  cannot  be 
sustained  because  of  the  proceedings  against 
tbe  defendant  in  insolvency.  TUsclaim  la  not 
baaed  upon  the  final  ad  judic^oo,  for  tbe  debt- 
or did  not  obtain  bis  discharge.  It  la  not  con- 
tended but  that,  if  the  suit  had  been  pending 
at  the  time  the  petition  was  filed,  it  could  have 
been  kept  alive  until  the  question  of  discbai^ 
was  settled,  and  judgment  have  then  been 
taken.  But  tbe  suit  was  brought  after  the  fil- 
ing of  tbe  petition,  and  it  is  insisted  tbat  from 
the  filing  of  tbe  petition  until  tbe  AtUure  to  ob- 
tain a  discharge  tbe  plaintiffs  were  not  entitled 
to  sua  Tbe  purpose  of  tbe  Insolvent  I^w  is 
to  secure  tbe  equal  dtetribuUon  of  the  debtor's 
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ostflte  among  nls  credtton,  and,  If  cettaln  re- 

auirements  of  the  law  are  met.  to  rcHcve  the 
ebior  from  further  Itabilfty.  There  is  always 
the  possibility  that  the  debtor  maj  be  left  lia- 
ble foT  the  debts  oot  satisfied  by  his  estate.  In 
■•iiDe  instaBoesthe  creditor  may  lose  the  beoe- 
flt  of  this  liability  if  the  commencemeat  of  a 
suit  be  deferred  until  the  right  to  take  final 
judgment  is  established.  The  bringing  of  a 
suit  during  insolvency  proceedings  by  a  credi* 
tor  wbo  does  not  present  his  claim  is  nowhere 
expressly  {mihiblted,  and  we  see  nothing  in 
the  general  tenor  of  the  law  wblcb  indicates 
an  intention  to  pioMliit  it  It  seems  to  have 
been  considered  that  nottaing  more  was  needed 
for  the  protection  of  the  debtor  than  the  obll- 
^linn  placed  upontheconrtto  stay  suits  upon 
application  as  long  as  the  determination  of  the 
quertioD  of  discharge  is  not  unreasonably  de- 
layed The  language  of  the  section  which 
provides  for  a  stay  of  suits  is  not  inconsistent 
with  its  application  to  suits  brought  after  peti- 
tion.   Rev.  Laws,  ft  1797. 

It  is  also  claimed  that  the  defendant  is  not  lia- 
ble to  the  plaintiffs  jointly.  The  suit  grows  out 
of  a  contract  of  suretyship.  The  plalntiiTa, 
with  Jones  and  Hall,  were  sureties  for  the  de- 
fendant on  a  note  given  to  the  Passu  mpeic  Bar- 
ings Bank.  The  bank  brought  suit  on  the 
note,  and  obtained  judgment  against  all  the 
rignersi  An  execution  taken  out  on  this  judg- 
ment was  ia  part  satisfied  from  the  property 
of  the  defendant.  The  ttalance  of  toe  judg- 
ment wns  paid  by  the  plaintiffs  in  the  manner 
hereafter  stated.  Hall  having  been  adjudged 
insolvent,  his  assignee  paid  the  plaintiffs  f  600; 
they  agreeing  to  save  the  estate  from  further 
loss.  At  the  tim6  of  this  arraninement  the 
pkintifTs  entered  into  an  agreement  among 
themselves  to  share  equally  the  profits  or  losses 
arising  from  their  liability  as  sureties.  Before 
it  was  knowp  what  amount  would  be  needed, 
tbe  plaiotifFs  placed  in  the  bank  to  their  joint 
credit  a  depodtof  $1,KX>, which  was  to  be  held 
by  the  bank  ascoIIateraT  security  for  tbe  pay- 
ment of  such  part  of  tbe  judgment  as  might 
not  be  satisfied  from  theproperty  of  the  princi- 
pal. This  deposit  was  made  up  of  the  $600  re- 
ceived from  Hall's  assignee,  $230  furnished  by 
the  plaintiff  Duusett,  and  three  sums  of  |140 
furnished  severally  1)y  the  other  plaintiffs. 
Tbe  balance  of  the  judgment  was  satisfied 
from  the  money  so  deposited,  and  this  suit  b 
brought  to  recover  tbe  amount  paid. 

It  IS  well  settled  that  if  sureties  pay  the  debt 
of  their  principal  from  a  joint  fund  thev  have 
a  joint  action  against  him;  but  con.<tiderab1e 
difficulty  has  arisen  in  deiermlnioe  what  shall 
be  con^dered  a  joint  fund,  and  it  is  insisted 
that  tbe  deposit  nom  which  this  payment  was 
made  does  not  come  wf  tbtn  tbe  ruleestablished 
by  the  decisions.  We  are  not  aware  of  ttny 
case  io  which  tbe  fund  presented  the  char- 
acteristica  of  tbe  one  Id  question;  but  a  refer- 
ence to  some  of  the  caries  may  aid  us  in  giving 
to  this  fund  a  proper  classification.  Id  OAome 
T,  HoTim,  8  East,  885,  a  Judgment  had  l)eeu 
recovered  against  the  i^iDtiifs  jointly,  and 
tlie  case  showed  that  tfau  judgment  had  been 
paid  by  the  plaintilXs'  attorney  at  their  request. 
During  tlie  argument  the  court  expressed  great 
doubt  as  h>  tbe  right  to  ajolnt  recovery.  Loro. 
ElletibOTOUgh  finally  said  that,  it  tbe  plaiotifEs 
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had  borrowed  the  money  jointly  of  their  ai- 
lomey,  it  might  be  considereti  a  joint  payment 
by  them,  and  so  support  a  joint  action  but 
that  if  each  of  the  plaintiffs  contributed  hist 
share  of  the  money  put  into  the  attorney's 
hands  the  demand  against  tbe  defendant 
would  not  be  joint,  and  each  must  sue  wpa- 
rately  for  bis  advancement.  Tbe  attorney  was 
then  directed  to  make  an  affidavit  staling  in 
what 'manner  the  mooev  paid  by  btm  had  Men 
obtained;  whether  he  liad  paid  it  out  of  his 
own  pocket  upon  the  joint  credit  of  the  plain- 
tiffs, making  them  jointly  liable  to  bim  fortius 
whole,  Of  whether  each  of  the  plaintiffs  hadln 
the  first  instance  contributed  so  much  of  his 
own  money.  The  affidavit  disclosed  that  the 
attorney  had  advanced  a  part  of  the  money 
upon  the  joint  credit  of  tbe  plaintiffs,  and  had 
borrowed  the  remainder  upon  their  joint  note. 
It  was  thereupon  held  that  this  created  a  joint 
fund  for  the  discharge  of  ttie  ezecatloi),  and 
that  consequently  tbe  plaintiffs  were  entitled  to 
maintain  a  joint  action. 

In  Lombard  v.  Co6b,  14  Me.  223,  the  plain- 
tiffs bad  become  sureties  for  the  defendant  on  a 
bood  given  by  him  to  the  town  of  which  he  wa» 
collector,  and  tbe  town  bad  afterwards  taken 
the  plaintiffs*  note,  and  indorsed  tbe  amount  of 
it  on  tbe  bond.  The  plaintiffs  bad  subsequent 
ly  paid  their  note,  but  it  was  not  shown  by 
whom  the  amount  was  paid,  nor  from  what 
fund.  The  court  held  that  inasmuch  as  It  did 
not  appear  whether  tbe  payment  was  made 
from  a  joint  fund,  or  separately  by  eacb,  nor 
that  there  was  any  partnership  or  joint  interest, 
the  presumption  was  tliat  eacb  fulfilled  bis 
duty  (^paying  bis  own  share.  It  was  asserted 
in  argument  that  the  payment  was  in  fact 
made  out  of  a  joint  fund  obtained  by  the  plain- 
tiffs' performing  a  joint  contract  for  the  sup- 
port of  the  poor,  and  it  was  said  that  If  this  hM 
t>eeo  shown  it  would  have  been  sufficient  to 
enable  them  to  maintain  a  joint  action. 

In  Pearaonw.  Parker,  8N.  H.866.  the  plain- 
tiffs, being  called  upon  to  take  up  a  nole  which 
they  bad  signed  as  sureties  for  the  defendant, 
ptia  apart  of  tbe  demand  with  money  obtained 
on  their  joint  note,  and  sat  Isfled  the  balance  by 
giving  their  joint  note.  Tbe  court  considered 
Uiot  tnis  was  payment  from  a  common  stock, 
and  that  the  joint  action  was  properly  brought. 

In  J)or»mv$  v.  Selden,  19  .Tobns.  913,  which 
was  a  suit  ^  Indorsers  against  prior  in- 
dorsen,  tlw  ptalntiffs,  although  jointly  liable 
on  the  nole  as  partners,  had  paid  it  by  giving 
their  separate  notes,  and  it  was  held  that,  as 
there  was  no  community  of  interest  in  the 
money  paid,  a  Joint  action  could  not  be  midn- 
tafned. 

In  Clapp  V.  mee,  15  Gray,  667.  the  holder  of 
tbe  note  on  whicb  the  plaintlfh  and  defend- 
ant^ intestate  were  Indorsers  had  recovered 
judjEment  against  tbe  plaintiffs,  and  issued  ex- 
ecution thereon,  and  this  execution  bad  been 
satisfied  in  one  payment  made  by  the  plaintiffs, 
eacb  contributing  an  equal  share  of  the  part 
which  it  was  for  the  dcfoidftnt's  Intestate  to 
pay.  Tbe  court  said:  "We  are  of  oploioo 
that  when  three  persons,  each  of  whom  is  re- 
sponsible for  an  entire  sum  due  from  another, 
join  in  making  the  payment  of  that  sum  a 
contribution  agreed  on  among  themselves  for 
that  pur|K>se,  tbey  may  join  in  one  acUoa  to 
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recover  it  from  the  person  for  whose  benefit 
the  payment  has  been  made." 

There  are  but  few  cases  io  this  State  tn  which 
the  quesUoD  has  been  considered.  Fleielier  r. 
Jnekaon,  28  Vt.  581,  56  Am.  Dec  98,  was  a 
bill  to  compel  coDtributioD.  The  bill  set  up 
that  a  judgment  had  been  recovered  against 
the  orators,  and  tbat  it  bad  been  paid  by  Uiem. 
The  opiuioD  is  referred  to  for  a  statement  of 
the  facts-  established  by  the  testimony  taken, 
but  without  stating  the  manner  of  payment  the 
court  says:  "We  enlertain  no  doybt,  upon 
the  proofs  in  the  case,  that  the  plaintius  paid 
the  judgment  against  tbem  jointly,  and  mu; 
well  sustain  tins  suit  in  their  fiivor  jointl;^. ' 
Whipple  V.  Brigga,  28  Vt.  65,  was  a  joint 
action  by  sureties  against  their  principal.  The 
plaiDlins  had  given  Ibeir  own  notes  to  the 
bold&s  of  the  pajter  on  which  they  were  sure- 
ties, and  the  notes  so  given  had  ijven  taken  as 
payment.  This  was  cotiaidered  to  be  clearly 
a  payment  from  a  joint  fund.  In  Pracott  v. 
NtweU.  89  Vt.  82,  the  plainttB's  had  made  pay- 
ments for  their  co-surety  from  their  individ- 
ual resources,  but  under  an  arraugement  that 
they  would  stand  together  and  share  the  burden 
equally;  and  it  was  held  that  as  to  these  pay- 
ments a  joint  action  could  not  be  maintained. 

If  the  characier  of  this  fund  is  to  be  deter- 
mined by  the  relation  of  the  plaintiffs  to  it  aft^ 
the  deposit  was  made,  {t  must  be  considered  a 
joint  fund.  It  stood  in  their  joint  names,  was 
held  by  the  bank  as  collateral  against  tbem 
jointly,  and  could  bedisposed  of  by  them  onJy 
through  a  Joint  order.  But  if  the  origin  of  the 
fund  IS  controlling,  the  situation  is  different. 
Leaving  the  $600  out  of  consideration  for  the 
present,  the  remainder  of  the  fund  was  made 
up  of  the  several  and  unequal  contributions  of 
the  plaiuUffs.  IC  waa  not  a  joint  fund  except 
ftB  made  so  by  the  action  of  the  plaintiffs  among 
themselves.  It  was  not  the  result  of  any  joint 
liability  assumed  by  the  plaintiffs  to  some  other 
person,  nor  the  product  of  any  undertaking  in 
which  they  were  jointly  interested.  It  is  evi- 
dent that,  upon  the  authority  of  many  of  the 
cases,  this  deposit  could  not  be  considered  a 
joint  fund,  within  the  meaning  of  the  rule. 

The  foundation  of  (he  suit  is  the  implied 
promise  of  the  principal  to  indemnify  bis 
sureties.  The  undertaking  of  the  sureties  is 
several  and  the  promise  of  indemnity  which  the 
law  raises  at  the  time  of  the  uodertaking  is 
therefore  several.  It  was  only  with  hesitation 
that  sureties  were  permitted  to  sue  jointly  on 
the  ground  of  joint  pument.  As  late  aa  the 
decisions  in  &ouU  t.  GouM,  8  Cow.  168,  and 
6  Wend.  263.  it  was  doubted  whether  sureties 
could  so  shape  a  payment  as  to  give  themselves 
a  joint  claim;  and  Oabomt  v.  Harper  was 
spoken  of  as  a  case  decided  upon  its  peculiar 
circumstances,  and  a  doubtful  precedent  in 
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cases  not  idmtical.  But  the  rule  which  permits 
sureties  to  sue  jointly  when  they  have  paid 
the  claim  by  Ibeir  joint  note,  or  with  money 
obtained  upon  their  joint  credit,  la  well  estab- 
lished, and  has  been  fully  approved  io  this 
State.  So  much  having  bwn  decided,  we 
sec  no  objection  to  going  further.  It  is  evident 
tiiat  the  law  as  now  settled  permits  sureties  to 
so  shape  a  payment  as  to  give  themselves  a  joint 
claim  upon  their  pijncipal.  If  these  plainli& 
had  provided  the  deposit  by  discouullog  their 
joint  note,  instead  of  making  up  tbc  depo.-s{t 
from  the  money  they  severally  had  on  hand, 
there  would  have  been  no  question  as  to  tbeir 
right  to  maintain  a  jointaction.  The  practical 
result  of  the  doctrine  is  to  make  the  liability 
of  the  principal  several  or  joint  at  the  option  of 
the  sureties;  and  so  long  as  sureties  can  mako 
their  principal  Uable  to  them  jointly  by  borrow- 
ing upon  this  joint  note  the  money  used  in  pay- 
ment, we  see  no  reason  why  they  may  not  be 
permitted  to  accomplish  the  same  end  by 
making  a  joint  deposit  to  meet  the  liability. 
Tlie  fund  from  which  this  paymient  was  made 
having  t>een  joint  in  fact, we  are  not  disposed  to 
follow  the  authorities  which  wouM  deprive  it 
of  that  character  by  looking  to  the  several  pay- 
ments of  which  it  was  made  up.  We  hold  that 
the  payment  from  this  deposit  was  such  as  to 
entitle  the  sureties  to  maintain  a  joint  action. 

A  question  is  raised  by  the  plaintiffs  as  to 
the  amount  they  are  entitled  to  recover.  The 
transactioo  between  Hall's  aasiKnee  and  th» 
ptaintUb  has  been  stated.  Tlie  plalnUffls  also 
received  $125  from  their  co-surety  Jones,  in 
bis  notes,  which  were  afterwards  paid  to  the 
plaintiff's  use.  There  was  no  agi^ment  bo- 
tween  the  pkintiffs  and  the  parties  making 
these  payments  that  the  payments  should  be 
applied  on  this  iadebtedneo.  Nothing  further 
appears  In  regard  to  the  matter.   In  entering 

Judgment  for  the  plalntlfEs,  the  court  below 
educted  from  the  amount  paid  by  them  the 
sums  they  had  received  as  above  slated.  This 
is  claimed  to  have  been  error.  It  Is  true  thai 
the  plnintiffa  have  paid  a  certain  amount  to  the 
bohler  of  this  note.  But  a  partof  this  amount 
they  have  received  from  their  co-sureties.  The 
loss  which  the  plaintiffs  have  sustained  by  rea- 
son of  their  liability  for  the  defeodant  is 
measured  by  what  tbeyt  have  |)aid  above  the 
sums  so  received.  Tbe  obligation  of  tbe  de- 
fendant is  to  recompense  the  plaintiffs  for  tbc 
loss  they  have  actually  suffered.  That  obliga- 
tion is  satisfied  by  tbe  judgment  rendered  be- 
low. The  sums  excluded  from  that  recovery, 
although  not  paid  by  Hall's  assignee  and  Jones 
to  the  creditor,  were  properly  paid  by  them  on 
a<»:ounl  of  Iheir  Lsuretysnip  liability,  and  are 
losses  which  the  principal  is  bolden  to  make 
good  to  them. 
Judgment  affirmed 
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Lena  LARSON,  jSnpt., 

T. 

Cbarla  A.  0HA8E,  Impleaded,  etc..  4tpt. 
(.  ^lan„  ) 

*1*  Therlglrttotlieptwsessionofadead 

bcidj'  for  die  purposes  of  preservation  and 
burial  bdongs.  In  the  abMDoe  of  any  tc«tament- 
ary  (Uspoattloii,  to  the  Burrlvlos  husband  or  wife 
or  next  of  Uo,  and  the  right  of  the  aurrtvliiir 
wife  (tf  UTiiw.irtth  her  bnabiuid  at  the  time  of 
bla  death),  la  pamnount  to  that  of  the  nexl  of  kin. 
S.  Thtorlfl^lSfNW  which  the  iKtrFMoy- 
ai—  ud  will  proteeti  and  for  anj  infrae- 
ttoB  of  tt,— «Mb  aa  an  unlawful  mutUatton  of  the 
waiiwi.  naotlonfordainaaeawimie.  loauoh 
aa  aotloa  a  reDoceir  mar  be  had  for  in  Jury  to  tbe 
feelings  aod  mental  sulterlntr  resulting  direotly 
and  prozlmsteljr  f  rom  the  wronjrf  ul  act,  although 
no  acuialpeuuotarrdaoiageJB  alleged  or  proven. 

(NovwDiberU^UdU 

APPEAL  liy  defendant  Cbaae  from  an  order 
of  tbe  Dlnrict  Court  for  Hennepin  Ck>uDty 

*Head  note*  by  HrrcHiLij,  X 


KaoLr-Rltlkta  ana  dnHea  (nregartftotfte  hwfolc/ 
Vie  dead. 

Tt  is  unlversatly  recorntzed  that  there  to  a  duty 
owiiiff  either  to  eoclet/* or  decedent  that  the  body 
of  a  deoemed  person  ghall  be  decently  buried. 
Pierce  r.  Swan  Ft.  Cemetery  ft  H.  Proptv.  10  R.  L 
SB,  U  Am.  Bep.  WTx  Chappie  r.  Cooper,  18  Hee&  * 
W.  KS;  Queen  r.  Stewart.  IS  Ad.  &  13. 718:  ffllbert 
T.  Bunard.  2  Hagir.  Consist.  833:  Pattenm  V.  Pat- 
terson, W  N.  T.  688, 17  Am.  liep.  SSL 

This  duty  to  tanptised  primarily  on  tbe  executor 
where  there  to  a  teetamentery  dlapoBttlon.  8  Bl. 
Com,  808;  Patterson  v.  Putterson,  supra;  WynlnMp 
T.  Wynkoop.  42  Pa.  801.  Am.  Deo.  MX;  WllUaman 
Wtllteme,  U  B.  W  Oh.  DIt.  6W. 

The  executor  has  tbe  rl^t  to  direct  In  what  way 
tiie  f  uhenl  to  to  be  oonduoted  and  there  to  an  obli- 
gaUon  on  him  to  pay  tlie  expenses.  Hewett  v. 
BronsoH,  5  Daly,  T. 

It  seems  that  the  ezeoutor  tn  directing  tbe  form 
of  tin  burial  sliould  obey  tbe  expressed  reasonable 
wWies  of  tbo  testator  as  to  the  duposttion  of  hia 
remains  even  tbougti  they  are  not  In  aoomd  with 
the  wishes  of  tbe  next  of  kin.  BeDealBon,aiLeg. 
Int.  106. 

The  estate  of  tbe  decedent  to  bound  In  tiie  liaDda 
of  bto  executtw  for  tbe  payment  of  tbe  expenses  of 
Ifae  fttoeral,  though  titers  to  some  oonfllcrt  in  an- 
thoitty  as  to  whether  the  estate  to  Mabte  direotly  to 
tbe  one  f  umtahtng  the  tter^iceB  or  to  the  exeouior 
after  be  baa  settled  the  expenses.  See  Hapgood 
Houghton,  10  Pick.  U6;  Campfleld  v.  Ely,  18  N.  J.  L, 
IW:  Hyer  v.  Cole,  12  Johns.  849;  Dermott  t.  Field,  T 
Cow.&S;  Edwards  v.  EdwardR.  2  Cromp.  A  M.  81% 
U oak's  witea  to  BeBetttoon.  13  Eng.  Kep.  668;  Be  St. 
GeorKO  in  (he  East.  18  Eng.  Bep.  ttBt. 

Tbe  rli^t  and  duty  of  tbe  personal  representative 
terminate  with  tlieburtol.  Wynkoop  v.  Wynkoop, 
42  Pa.  am.  88  Am.  Deo.  606. 

Griffith  V.  Charlotte,  aftA.B.Cto.83  8.C.8S.U 
Am.  Lav  Bear.  N.  S.  m.  holds  Hiat  the  admtatotra- 
tor  has  nosuob  propertyln  tlie  body  -Mt  hto  dece- 
dent as  will  eoaldehlm  to  reoom  damages  for  Its 
mutilatioa  tteotigfa  tbe  Mgilcenea  of  a  nUlroad 
oompany. 

In  theabsGBOaolatestameDtatT  diapoi^ott  tbe 
duty  of  burial  to  oast  upon  otiwr  penoos  depending 
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overruling  a  demurrer  to  the  complniot  fn  an 
action  brought  to  recorer  damages  because  of 
tbe  alleiced  wrongful  mutilation  by  d^endants 
of  tbe  dead  body  of  [daintiff^  husband.  A/- 
firmed. 

Tbe  facts  are  stated  fn  tbe  opfiHon. 

Metara.  BradlsbADnnnandBabeoek* 
Garri^es.  for  appellant: 

Damnges  for  tbe  alleged  trespass  upon  the 
body  of  tbe  deceased  busbat^d,  IF  any,  should 
go,  not  to  the  surviving  widow,  but  to  tbe 
general  estate  of  the  deceased,  which  must  Day 
toe  funeral  expenses  tn  preference  to  anyotner 
claim.  "Tbe  administrator  must  bury  tbe  do- 
ceased  In  a  ronnner  aoitable  to  tbe  esbite  he 
leaves  behind  bim." 

Wms.  Eire.  pp.  829. 1538;  9  Bl.  Com.  508. 

An  administrator  cannot  maintain  an  action 
for  damages  for  tbe  mutilation  of  the  body  of 
hie  Intestate,  because  when  mutilated  "tbe 
man  was  dead,  auflered  so  pain,  no  mental  an- 
guish, incurred  no  doctor  blllii,  lost  no  time, 
and  because  a  corpse  has  no  value  and  cannot 
therefore  be  injured  or  damaged." 

Onffifh  V.  Charlotte.  O.  *  A.  R.  Co.  98  8. 0. 
88;  Bishop.  Crim.  Law,  §  7tJ0;  4  Bl.  Com.  VStt; 


largely  upon  the  oircumstanoea  of  the  particular 
esse.  It  may  fall  upon  tbe  adndniatmtor.  Wyn- 
koop V.  Wynkoop,  tupra, 

A  parent  must  bury  hto  deceased  obild.  Beg.  v. 
Tann.  S  DenlBont  Crtm.  Gas.  sn. 

laewettiepenoa  to  wtttioat  proper^  ItesenM 
that  be  most  be  burled  by  the  one  under  whose 
roof  he  died.    Qoeen  r.  8t«wart,  13  Ad.  A  Bl.  T7S. 

Tbe  titubaiiil  must  bory  Ua  wile.  J  en  kins  t. 
Tucker,  1  H.  Bl.  90;  AmhroM  t.  Kcrrlaoo,  10  O.  B. 
rre;  Chapple  V.  cooper,  IS  Mmb.  A  W.  2S2.  Bts 
also  Sears      aUUgf,  41  Ulch.  BW. 

KttU  f«  oaatral  tttpoaUlam  ^  tedg. 

CoDtroveralea  as  to  tbe  dlttposltlon  of  tbe  iKXites  of 
deceased  persona  are  wltbla  tbe  Jurlwllotlou  of 
equity.  Weld  v.  Walker,  130  Masa.  423.  30  Am. 
Rep.  465 ;  Pierce  v.  Swan  Pt.  Ccnutery  A  U.  Propn. 
1(1  R.  I.  227.  14  Am.  Rep.  6«T. 

Id  coofllcta  between  tbe  husband  aod  neit  of  kin 
aa  to  the  dlspotdtlon  of  tbe  body  of  tbe  deceased 
Wife,  It  would  eeem  tbat  the  duty  Imposed  upon  the 
buaband  to  bury  tbe  remains  carries  wltb  it  tbe 
rlsbt  to  dictate  aa  to  tbe  manner  and  place  of  thetr 
dlsposUloa,  and  so  is  the  authority.  Durell  v.  Hay- 
wnrd,  0  Gray,  248.  C9  Am.  Dec.  248;  Laldn  t. 
Ames.  10  Cash,  221 ;  Cunningham  ReardoD,  M 
Mass.  58S.  9e  Am.  Dec.  670;  Cook  t.  Wslley  (Colo.) 
Oct.  26,  1891 ;  JohDston  ».  MartnuH,  18  Abb.  N.  C.  72; 

Id  an  Obln  case  reported  In  4  Am.  Law  TIuch, 
13T.  It  was  held  that  a  husband  might  recorer  dam- 
asea  for  the  maltreating  of  the  dead  body  of  hla 
wife  by  pbyslcianH  to  whom  the  body  had  been  de- 
livered for  the  purpose  of  dissecting  and  examlnlas 
tbe  throat  See  also  4  Aib,  L.  3.  CO;  8  Chicago, 
L«gal  Kewa,  8TB. 

In  analogy  to  the  rlfht  ot  ■  hnsband,  some  early 
cases  bold  that  the  wife  has  the  dn^  and  risbt  tA 
arranffhtg  tbe  borlal  of  ber  deceased  bnaband.  It 
botng  held  that  decent  Cbrlatlan  barlal  of  her  hus- 
band Is  of  ancb  bcaedt  to  a  widow  that  thoosb  aa 
lot  ant  siie  to  bound  by  bet  contract  Cor  tbe  Curnlah- 
Inx  of  It.    Obapple  t.  Cooper,  It  Hees.  A  W.  2Sa. 

nn  doctrine  that  the  next  oC  Ua  have  ilglibi  as 
to  tba  dlnpoBltlon  U  the  body  of  a  decedent  It  not 
osWnathig  in,  at.  least  an  bItw  definite  form 
^tt,  tbe  report  ot  the  referee  la  the  Oaae  ot  tha 
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Wvnioopv.  Wynkoop,^  Pa.  300,  82 Am.  Dec. 
S06:  3  East,  P.  C.  653;  13  Coke,  106,  Frazier'a 
noU;  Qttthrit  r.  Wtaver,  1  Ho.  A  pp.  186; 
Snyikr  v.  Bnyder,  60  How.  Pr.  868;  iHeree  t. 
Smn  Pt.  Cmeterv  A  M.  Propru.  10  R.  I.  237, 
243,  14  Am.  Rep.  667. 

How,  tbeii,cao  a  sarriTlDg  widow  matniain 
■uch  HCtloD,  wbo  la  not  oezt  of  kia,  b  not 
charged  with  the  burial  or  burial  expenses, 
and  has  no  right  or  coolrot  over  the  body  of 
her  deceased  busband  afier  buriaU 

16  Am.  &  Eds.  Eocyclop.  Law,  p.  704,  and 
cases  cited:  Wynhoop  t.  Wynioop,  tnpra ; 
Hinn.  Oen.  Stat.  chap.  4d,  %  8,  snbsecs.  9, 10, 
and  §7,  cbap.  51,  f^S,  subsecs.  1, 3. 

To  entitle  one  to  brioK  an  action  for  an  io- 
jury  to  any  speciflc  object  or  thing,  he  must 
have  a  property  thereio  absolute  or  qnalifled. 
If  he  has  no  such  property,  he  can  nave  no 
came  of  action,  lioweTer  fl^^raot  or  reprehen- 
dble  the  act  complaioed  of  may  be. 

Bishop,  NoD-coBt.  Uw,  %  22;  Qnfith  r. 
CAarMU,  C.  ^  A,  R  Co.  tupra;  1  Addison, 
Torts,  §  10. 

In  the  absence  of  physical  injury,  injury  to 
feeiinga  and  sensibilities  is  not  an  element  of 
damages. 

Key*  T.  Minneapoiia  d>  St.  L.  B.  Co.  W 
mnn.  298;  IndianapeUt  A  8t.  L.  R.  Go. 
StabUt,  62  m  818;  Sions  v.  Svana,  82  Minn. 


343;  Hyatt  t.  Adami,  16  Mich.  180;  Jehnton 
V.  WeiU,  Fargo  A  Go.  9  Kev.  334,  8  Am.  Rep. 
246;  Wvman  t.  leantt,  71  He.  337.  30  Am. 
Rep.  808;  Satina  t.  Trotper,  27  Kan.  564; 
make  V.  Midland  R.  Go.  10  Eng.  L.  &  £q.  443; 
14/tuh  Knigfit,  8  H.  L.  Cas.  698;  Sedgw. 
Dam.  *87,  and  note;  Wood's  Mayne,  Dam.  lit 
Am.  ed.  74,  note;  Meagher  T.  DrUeoQ,  Ou  Man. 
281,  96  Am.  Dec.  7a;  BmOI  t.  Wettern  U. 
Tdeg.  Oe.  76  Tex.  26. 

For  the  law  to  furnish  redress^  there  most  be 
an  act  which  under  the  ctrcuroBiaDces  is  wrong' 
ful,  and  it  mast  take  effect  upon  the  person, 
the  property  ot  aone  other  k^l  tntereat  of  tbe 
party  complaining.  Neither  one  without  the 
otber  is  sufficient. 

Bishop,  Hon-oont.  Law,  S  22 ;  1  Addison. 
Torts,  ^  10. 

Tbe  wronftfol  act  of  defeadaata,  admittiog^ 
it  to  be  such,  did  not  take  efltet  apos  any 
property  belonging  to  the  plafntiff.  A  dead 
body  is  not  property. 

2  BI.  Com.  m%  Meagher  t.  BriaeoU,  suprar 
Weld  V.  WaUeer,  130  Mass.  433.  39  Am.  Rep. 
465;  ifatfdtfr  T.  8%yder,  60  How,  Pr.  868;  Ovth- 
rie  V.  Weaver,  1  Mo.  App.  186. 141:  Pierce  j. 
Swan  Pt.  Oemetery  *  M.  Propra.  10  R.  L 
349  14  Am.  Rep.  667. 

Nor  did  tbe  act  take  effect  upon  a  legal  In- 
terest. Tbe  only  property  OT  'Intereat  wbidi 


Widening  of  Beekmon  Street,  vhloh  Is  reported  la 
a  not«  to  i  Bradf .  60(,  in  wbloh  two  of  tbe  oonotu* 
slooa  are  that  the  rlirbt  to  Xmrj  a  oorpsa  and  to 
preserve  Its  rematiu  is  a  lesal  rlgbt  which  the 
courts  of  law  will  reooffoue  aod  pruteot,  and  tliat 
such  riabtt  In  the  absenoe.ctf  any  testamentary  dis- 
position,  belongii  exclusively  to  tbe  next  o2  Idn. 
This  report  was  afterward  adopted  by  Vb»  court 
It  has  been  bitterly  opposed.  One  recent  wrlterln 
la  Central  Law  Jouroial.  p-  aot.  aaserta  that  it  Is  ao 
obiter  opinion  full  of  errors  and  opposed  to  tbe 
long  line  of  decisions  which  hold  tbac  there  to  no 
property  in  a  owpse.  It  has,  however,  received 
rcoo^lUon  by  the  courts. 

Botrort  v.  Indianapolis,  18  Ind.  138,  holds  that  tbe 
T\ght  of  burial  Iwlonrs  to  the  surviving  relatives 
in  tbe  order  of  iDberitonoe,  and  It  cannot  be  taken 
out  of  their  hands  If  ttiey  are  able  and  wlUtng'  to 
perform  the  duty.  And  In  Beniban  v.  Wrlfrht,  9  L. 
B.  A.  614, 125  Ind.  636,  tbe  court  says  that  tbe  rlicht 
to  the  custody  of  tbe  corpse  and  the  rfght  to  super< 
Intend  Its  burial  do  not  belong  to  the  executor  or 
administrator  but  next  of  kin. 

The  oooolmlon  reached  by  the  learned  referee  In 
the  Beebman  Street  Case  seems  to  have  thrown 
doubt  upon  the  question  as  to  whether  the  widow 
or  next  of  kin  have  preference  In  tbe  dlspoBltlun 
of  the  body  of  the  deceased  busband. 

Authors  of  notes  and  articles  In  lesal  periodicals 
have  taken  opposite  sides  upon  tbe  question  arifu- 
InK  for  tbe  most  part  from  tbe  same  pr^niaee. 
Francto  Klna  Carey,  In  19  Am.  Law  ttev.  coo- 
dudes  that  the  buobend  and  wife  ate  teqalfed  by 
law.  and  have  tbe  riirht,  to  bury  ea<di  other. 

John  F.  Bilker  in  10  Alliauy  I^w  Jounial,  Tl,  oon- 
oludee  il)  that  the  rljrbt  to  protect  and  bury  a 
corpse  is  in  tbe  executor:  <2)  in  tbe  abseooeof  tea- 
tameDtary  dispnaitton  U  devolves  upon  Uw  widow, 
husband,  or  next  ot  kini . . .  t6)  during  ber  Itfe- 
ttme  tbe  widow  has  control  of  tbe  place  of  later- 
neot  of  ber  deceased  busband  and  so  tbe  husband 
has  control  over  the  remains  of  bis  wife. 

■On  the  other  baud,  Mr.Hoak,  InanotstofteBet- 
tlson,  IS  Bng.  Rep.  4BB,  concludes  that  upon  prin- 
eiple.  Is  a  contest  between  the  widow  and  the  lieir, 

14L.R.A, 


the  right  to  select  and  ooom>l  the  place  of  burial 
ahould  beloog  to  the  belr.  giving  as  bis  reosona 
thattbebeirmlghtproteotUieremainefroin  haria 
if  tbey  were  buried  upon  bis  own  land;  while  in 
case  of  tbe  death  of  the  widow  the  land  upoo 
which  the  burial  took  place  would  pass  to  etJrHOgois 
wbowouldhave  no  Interest  Inproteotios  tlio  re- 
malns,  and  that  tbe  heir  oould  then  afford  no  pro- 
teotion. 

Of  tbe  recent  cases  Seoord  v.  Seoor,  81  IiCg'.  Int. 
aoe,  and  Lester  v.  Lester,  refened  toby  Ur.  Hoak. 
in  bis  note  to  Be  St.  George  la  ttie  Bast,  16  Bug. 
Bep.4ii7,botii  decided  by  tbe  New  York  Supreuke 
Court,  state  that  the  right  to  control  tbe  burial  of 
the  bustend  rests  with  tbe  widow. 

From  tbe  report  of  tbe  Special  Term  deololoo  in 
Seoord  r.  Seoor,  18  Abb.  N.  0.  78^  Mta,  it  ap- 
pears, however,  that  tbe  controveny  aroae  after 
burial  when  of  oouiae  oensMcraUoas  aiiaa  dUfer- 
ent  from  those  existtng  before  tmrial. 

Wyukoop  T.  Wynkoop.  «i  Pa.  flOl,  Am.  Dee. 
Wiseems  to  reoognln  the  superior  risbt  of  tbe 
widow  prior  to  the  interment. 

In  Snyder  v.  Snyder,  00  How.  Pr.  366.  the  court 
States  that  In  the  absence  of  a  oontentloa  prior  To 
burial  as  to  the  right  beiween  relatives  to  deeig* 
nate  the  plaoe  of  burial  tbe  broad  doctrine  that  it 
Msta  exclusively  with  tbe  next  of  Un  ouxi  tisrdly 
beeonsMeesdasajudictel  concluakMi  of  the  right 
of  the  widow,  that  in  case  of  oontemion  tbe  qnea- 
tkia  must  be  solved  upon  equitable  grouods  that  to 
lay  down  tbe  Inflexible  rule  that  tbe  widow  ts  to  be 
pcefarredtotbeehlldreo  mostaometlaKa  reaultin 
great  hanbnees  and  outrage,  and  conclude  that, 
under  the  clrounntanoos  of  tltat  case,  the  dafm  of 
tbe  son  ^ould  be  preferred  to  that  of  the  widow. 

In  States  where  thelist  fight  to  admlnlsternpon 
the  deceased  busbaod^  itvoperty  mats  with  the 
widow,  it  would  ssam'that  under  the  authorities 
cited  alwve  she  wottkl  have  the  right  and  dut^  to 
oontrol  Che  buriaL 

Fora  very  foil  index  to  tbe  text-books  and  roi«a- 
atne  arMides  «pOD  tbe  eobjeot  oC  borlal,  see  nnfe  Iqr 
Afr.  W.  B.  Winters,  aasisuat  librarian  of  the  Mew 
TorkLiiwIiMtltate,lnl8Abb.V.aifc  B.RP. 
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ibe  Ibw  recogoizes  la  (fae  body  of  a  deceased 
penoo,  is  Ibe  rl^bt  of  possession  of  ibe  body 
by  Ibe  ntzt  of  Eln  for  tbe  purposes  of  burial 
'  odIt.  H)at  li^bt  it  is  Dot  claimed  by  tbe 
pbiDtlff,  bas  bceo  interfered  with  by  defend- 
anta. 

5  Am.  ft  Ibg.  Xocyclt^  Law,  IIS,  and 

note. 

Tbe  role  of  injuria  tine  «tamno  a|v>Ue8  ifith 
full  force  to  this  case. 

1  &«Hlew.  Dam.  40:  Rutehint  v.  Hutehina^  1 
Hill,  104:  v.  Tappan,  S  Cash.  104;  Cook 
T.  Coot.  100  Mass.  104. 

Kg  Tahw  can  be  placed  on  mental  pain  and 
anxiety,  and  therefore  courts  wlU  not  attempt 
to  redre«8  sncb  injuries. 

Lynch  r.  Knight.  0  a  L.  Cas.  S77,  598 : 
Evtehint  t.  St.  Paul  M.  A  M.  R.  Co.  44 
HiDO.  6;  BMtt  T.  Adama,  16  Hicb.  197. 

Meam.  Aretaadw  m  Aretaadw.  for 
respondent: 

Aa  to  «hetber  or  not  there  can  be  any  prop- 
orty  rlpfat  in  a  dead  body,  and  if  there  ts  such 
«  ngbt  in  whom  it  would  rest,  see  article  by 
Mr.  Fraocls  King  Carey,  oo  tbe  Dispositioo  of 
the  Body  after  Death,  fouod  In  19  Am.  Law 
Rer.  S51;  aim  article  on  tbe  Ownership  of  a 
Corpse  before  Burial,  by  R  8.  QueroBej,  in  10 
Cent.  L.  J.  808.  835. 

Tbe  bodies  of  the  dead  belong  to  the  surviv- 
iDK  relations,  in  the  order  of  inheritance,  as 
property,  and  they  have  the  ilj(ht  to  dispose  of 
them  as  sncb. 

Bogm-t  T.  Indianavolit,  18  lad.  184.  See 
also  Piem  v.  Aean  Ft,  Cemetery  A  M.  Proprt. 
10  a  I.  ?87, 238, 14  Am.  Rep.  087. 

A  survlTing  wifeorhushand  hM  the  right  of 
burial,  and  in  fact  (he  duty  of  burial  is  thrown 
upon  her  or  bim,  as  tbe  case  may  be,  and 
-where  there  is  no  expressed  wish  oi  tbe  teiita- 
tor  as  to  fbe  disposilion  of  tbe  remains,  tbe 
wiahes  of  the  surviving  husband  or  widow  wilt 
control  against  the  next  of  kin  even. 

IHtnO  V.  Bayward,  9  Gray.  248, 69  Am.  Dec 
384;  Wynhiop  v.  Wynkuop,\^  Pa.  203,  82  Am. 
Dec  500;  8eeoTd  v.  Seeor.  31  Leg.  Int.  268; 
Ambrote  v.  Kerrison.  10  C.  B.  776;  Chappie  v. 
Cooper,  13  Meea.  &  W.  259;  Jenkins  v.  Tueker, 
1  it.  Bt.  91;  4Am.  Law  Times,  127. 

We  t)  he  iasae  with  the  statement  that  injury 
to  the  ft  elings  and  mental  anguish  and  distress 
will  not  support  an  action  for  damages  Inde- 
pendent of  an  actual  bodily  injury  to  the  per- 
son and  property. 

5tb  article  on  lojury  to  the  Feelin/ra.  in 
Thompson's  Law  of  Electricity,  pp.  869-389. 

The  Supreme  Courts  of  Texas,  TenneBsee, 
Alabama.  Indiana,  North  Carolma  and  Ken- 
tucky and  several  federal  courts  have  reopntly 
held  that  damsges  may  be  given  in  an  uclioo 
nc:aiost  a  telegraph  company  for  the  failure  to 
transmit  and  deltvera  telegram,  where  the  only 
4-lcment  of  damages  cooHists  in  injury  lo  the 
/'.-elin^.  and  wbere  there  ta  no  elienaent  of 
physical  siilTering  or  pecuniary  loss. 

Haart  r.  Weetern  U.  Tekg.  Co.  60  Tex.  380, 
W  Am.  Rep.  028;  fjulf.  V.  d  S.  F.  R.  Co.  v. 
Wilwn,  69  Tex.  789:  Wesfern  V.  TeUg.  Co.  v. 
t:o-rper,  71  Tex.  507;  Western  U.  TeUg.  Co. 
V.  liroetehe,  72  Tex.  654;  Western  U.  TeUg.  Co. 
T.  Simpson,  73  Tex.  423;  Western  U.  Tchg. 
Co.  V.  Adami,  75  Tex.  581;  Waflmporth  v. 
Wfit/rn  C.  7W^.  Co.  86  Tenn.  695;  Reese  v. 
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Weatem  U.  Telegjh.  7  L.  a  A.  683. 128  Ind. 
294;  Beatt^  v.  We^em  U.  Teleg.  Oo.  89  Fed. 
Rep.  181;  Western  U.  Ttleg.  Co.  t.  Benderaon, 
87  Ala.  510;  Thomptoa  v.  Western  V.  lOm. 
Co.  106  N.  C.  649;  Toungr.  Western  U.  TetM. 
Oo.  lO;  N.  C.  870;  Thompaon  v.  Wetiteni  U. 
TeUg.  Co.  107  N.  C.  449;  Chapman  v.  WeaUm 
U.  Teleg.  Co.  (Ey.)  June  14,  1890. 

BUtehell.  J.,  delivered  tbe  nj  lnlon  of  the 

court: 

This  was  an  action  for  damages  for  the  on- 
lawful  mutilaHtm  and  dissection  of  the  body 
of  plaintiff's  deceased  husband.  Tbe  com- 
plaint alleges  that  she  was  the  person  charged 
with  tbe  burial  of  the  body,  and  entitled  tn 
the  exclusive  charge  and  control  of  tbe  same. 
The  only  damages  allesed  are  mental  suffering 
and  nervous  shock.  A  demurrer  to  the  com- 
plaint,  as  not  ataUng  a  caiue  of  action,  was 
overmled.  and  the  defendant  appealed. 

The  contentions  of  defendant  may  be  re- 
solved into  two  propoaitious:  First,  That  the 
widow  has  no  legal  interest  ia  or  right  to  tbe 
body  of  her  deceased  husband,  so  as  to  enable 
her  to  maintain  an  action  for  damages  for  ita 
mutilation  or  disturbance;  that  if  anyone  can 
maintain  such  an  action,  It  is  the  personal  rep- 
resentative. Second,  That  a  dead  body  ts  not 
property,  and  that  mental  anguififa  and  injury 
to  the  feelings,  independent  of  any  actual  tan- 
gible injury  to  person  or  property,  constitute 
no  ground  of  action.  Time  will  not  permit, 
and  tbo  occasion  does  not  reqnire.  ub  to  enter 
into  any  extended  discussion  of  the  biftory  of 
tbe  law,  civil,  common,  or  ecclesiastical,  of 
burial  and  the  disposition  of  tbe  body  after 
death.  A  quite  full  andiotereslingdiscussion 
of  the  subject  will  be  found  in  the  report  of  the 
referee  (Hod.  8.  B.  Ruggles)  in  Re  Beekman 
Street,  4  Bradf.  503.  See  also  Pierce  v.  Siean 
Pt.  Cemetery  A  M.  Priwa.  10  a  L  227.  14 
Am.  Rep.  667;  19  Am.  L.  Rev.  881. 

Cpon  the  questions  who  has  tbe  rig^t  to  the 
custody  of  a  dead  body  for  the  purpose  of 
burial,  and  what  remedies  such  person  has  to 
protect  that  right,  tbe  English  commoo-law 
authorities  are  not  very  helpful  or  particularly 
in  point,  for  the  reason  that  from  a  vcty  early 
date  in  that  country  the  ecctefiastical  courts 
assumed  exdusive  jurisdiction  of  such  matters. 
It  is  easy  to  see,  therefore,  why  tbe  common- 
law  in  its  early  stages  refused  to  recognize  tbe 
Idea  of  property  iu  a  corpse,  and  treated  It  nii 
belonging  to  no  one  unleets  it  wus  the  church. 
Tbe  repudiation  of  the  ecclesiastical  law 
and  of  ecctcsiaslical  courts  by  tbe  American 
colonies  left  tbe  temporal  courts  the  sole  pro- 
tector of  the  dead  and  of  tbe  living  In  their 
dead.  Inclined  to  follow  tbe  precedents  of  the 
Ent^llsh  common-law,  these  courts  were  at  first 
slow  to  realize  thechaoged  condition  of  things, 
and  tbe  coosequeat  necessity  that  they  should 
lake  cognizance  of  these  matters  and  adminis- 
ter remeditjs  as  in  other  analogous  cases.  This 
has  been  accomplished  by  a  process  of  gradual 
development,  and  alt  onins  now  concur  in 
holding  that  tbe  right  to  the  possession  of  a 
dead  body  for  tbe  purposes  of  decent  burial  be- 
long to  tho^c  most  intimately  and  closely  con- 
Dceted  with  the  deceased  bv  domestic  ties,  and 
that  this  is  a  right  which  the  law  will  recog- 
nize and  protect,   Tbe  general,  if  nottiniver- 
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aal,  doctrine  ts  that  tbfs  rijtht  belongs  to  tbe 
sarrfTing  busband  or  wife  or  to  tbe  next  of 
Uo;  aail  while  tbere  are fpw  direct  aiiihorltfes 
upon  tbe  subjecr,  yet  we  ihiok  tbe  getwral  tctid- 
«ac7  of  tbe  courts  is  to  bold  tbai,  in  tbe  ab- 
seDCCof  any  testamentary  disposition,  tbe  rigbt 
of  tbe  surTiTiDK  wife  (if  livlnf^  with  her  bus  band 
at  tbe  time  of  biB  deatb)is  paramount  to  that 
of  tbe  next  of  kin.  Tbu  Is  in  acconlance,  not 
only  with  common  cuAlom  and  general  senti- 
meDlfbut  also,  as  we  think,  with  reason.  Tbe 
wife  is  certainly  nearer  in  point  of  relationship 
and  s^ection  tiiao  any  otber  person.  She  is 
the  constant  compaoion  of  her  busbaod  during 
life,  bound  to  him  by  the  closest  ties  of  love, 
and  should  have  tbe  paramount  rigbl  to  render 
tbe  last  sacred  services  to  bis  rt-mains  after 
death.  But  tbis  right  ts  in  tbe  nature  of  a  sa- 
cred trust,  in  tbe  performance  of  which  all  are 
Interested  who  were  allied  to  the  deceased  by 
tbe  lies  of  family  or  friendship,  and,  if  she 
should  neglect  or  misuse  it,  of  course  tbe 
courts  would  have  the  power  to  regulate  and 
control  its  exercise.  We  bave  oo  doubt, 
therefore,  that  tbe  plaintiff  bad  the  legal  right 
to  tbe  custody  of  the  hod^  of  ber  bustmnd  for 
the  purposes  of  preservation,  preparatiou.  and 
bunal,  and  can  maintain  tbis  action  if  main- 
tdnable  at  all. 

Tbe  doctrine  that  a  corpse  is  not  property 
seems  to  bare  had  Its  oriain  in  the  dictum  o'f 
Lord  Coke  (8  Co.  Inst  203),  where,  in  assert- 
ing tbe  anthority  of  the  cburcb,  be  says:  "It 
is  to  be  observed  that  in  every  sepulchre  that 
bath  a  monument  two  things  are  to  be  consid- 
ered, viz.,  tbe  mnoument,  and  tbe  sepulture 
or  burial  of  tbe  dead.  Tbe  burial  of  the  cad- 
aver that  bcarodato  rertnitnta  l^eah  given  to 
worms]  is  nuUiat  in  bonit,  and  belongs  to  ec- 
Cledastical  cognizance;  but  as  to  the  monu- 
ment action  Is  Kivcn.  as  bath  heea  said,  at  the 
eommon  law,  for  tbe  defacing  thereof."  If 
the  proposition  that  a  dead  body  is  not  prop- 
erly rests  on  no  belter  foundation  than  tbisety- 
moTngy  of  the  word  "cadaver,"  its  correctness 
would  be  more  than  doubtful.  But  while  a 
portion  of  this  dictum,  severed  from  its  con- 
text, has  been  repeatedly  quoted  as  authority 
for  the  proposition,  yet  It  will  be  observed  that 
It  is  not  asserted  that  no  individual  can  have 
any  legal  interest  in  a  corpse,  but  merely  that 
the  burial  is  nuHius  in  bonis,  which  was  legally 
true  at  common  law  at  that  time,  as  tbe  whole 
matter  of  sepulture  and  custody  of  the  body 
after  burial  was  within  the  exclnslTe  cogni- 
zance of  the  churrb  and  the  ccclefiiastlcal  courts. 
But  whatever  may  have  been  the  rule  in  Eng- 
land under  tbe  eccleslasliral  law,  and  while  It 
may  be  true  slill  that  a  dead  body  Is  not  prop- 
erty in  tbe  common  commercial  sense  of  that 
term,  yet  in  this  country  it  Is,  au  far  as  we 
know,  universally  held  that  those  who  are  en- 
titled to  tbe  pORFCssioD  and  custody  of  it  for 
purposes  of  decent  burial  have  certain  legal 
rights  to  and  in  it  which  the  law  recognizes 
and  will  protect.  Indeed,  the  mere  fact  that  a 
person  bas  exclusive  rights  over  a  bodj'  for  the 
purposes  of  burial  leads  necessarily  to  tbe  con- 
clusion that  it  is  bis  properly  in  the  broadest 
and  most  general  sense  of  that  term,  viz.,  some- 
thing over  which  tbe  law  accords  him  exdusive 
couirol.  But  this  whole  anbject  Is  only  ob- 
scured and  confused  by  discussing  tbe  ques- 
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'  lion  whether  a  corpse  b  property  in  tbe  ordi- 
nary commercial  sense,  or  whether  it  has  any 

value  as  an  article  of  traffic.  The  Imporlaiil- 
fact  is  that  the  custodian  of  it  baa  a  legal  ligbi 
to  its  possession  for  tbe  purposes  of  preserva- 
tion and  burial,  and  that  any  interference  »itb 
thai  rittbt  by  mutilating  or  otherwise  disturit- 
ingthe  body  is  an  actionable  wrong.  And  we 
tblnk  it  may  be  safely  laid  down  as  a  general 
rule  that  an  Injuij  to  any  rijtbt  recognized 
and  protected  by  tbe  common  law  wilt,  if  tbe 
direct  and  proximate  consequence  of  an  action- 
abte  wrong,  be  a  subject  for  compensation. 

It  Is  also  elementary  that  while  the  kw  as  s 
eeneial  rule  only  gives  compensation  for  actual 
injury,  yet,  whenever  tbe  breach  of  a  contract 
or  the  invasion  of  a  legal  right  la  established, 
the  law  infers  some  damage,  and,  iiF  no  evi- 
dence is  given  of  any  paiticularamountof  loss. 
It  declares  the  rigbtby  awarding  nominal  dam 
ages.  Everpr  injury  imports  a  damage.  Heace 
tbe  complxint  stated  a  cause  of  action  for  at 
least  nominal  damages.  We  think  it  states 
more.  Tbere  has  been  a  great  deal  of  miscoa- 
ccptioD  and  confusion  as  to  when,  if  ever, 
mental  suffering,  as  a  distinct  element  of  dam- 
age, is  a  subject  for  compensation.  This  fasB 
frequently  resulted  from  courts  givlagawrwig 
reason  for  a  correct  conclusion  that  in  a  given 
case  no  recovery  could  be  had  for  roental  suf- 
fering, placing  It  on  the  ground  that  mental 
suffering,  as  a  distinct  element  of  damage,  is 
never  a  proper  subject  of  compensation,  wben 
the  correct  ground  was  that  tbe  act  complained 
of  was  not  an  infraction  of  any  legal  right,  sod 
hence  not  an  actionable  wrong  at  all,  or  else 
that  tbe  mental  suffering  was  not  tbe  diiect 
and  proximate  effect  of  tbe  wrongful  act. 
Coancil  cites  the  leading  case  of  Lj/neA  v. 
JTm^A/,  9H.L.  Cas.577-^.  Wethinkheis 
laboring  under  the  same  miscouccption  of  ttie 
meaning  of  tbe  language  used  in  that  case  into 
which  courts  have  not  Infrequently  fallen. 
Taking  the  language  In  connection  willilbe 
question  actually  before  tbe  court,  that  case  u 
not  authority  for  defendant's  position.  Il  is 
unquestionably  the  law,  as  claimed  by  appel- 
lant, that  "for  the  law  to  furnish  redress  there 
must  Ik  an  act  which,  under  tbe  circumstan- 
ces. Is  wrongful;  and  It  must  take  effect  upon 
tbe  person,  tbe  property,  or  some  other  legal 
interest,  of  the  party  complaining.  Keiiber 
one  without  tbe  otber  is  sufficient."  Tbis  is 
but  another  wav  of  saying  that  no  action  for 
damages  will  lie  for  an  act  which,  ihoujth 
wrongful,  infringed  no  legal  right  of  the  [>Iiid- 
tiff,  although  it  may  bave  caused  him  meatal 
suffering.  But,  where  the  wrongful  act  cod- 
stitulesan  infringement  on  a  legal  right,  men- 
tal suffering  may  be  recovered  for.  if  it  is  tbe 
direct,  proximate,  and  natural  mult  <rf  tbe 
wrongful  act. 

It  was  early  settled  that  substantial  damages 
might  be  recovered  in  a  class  of  torts  wbcre 
the  only  injury  suffered  is  mental, — as  foi  ex- 
ample, an  assault  without  ^diysical  conlacL 
So.  too,  in  actions  for  false  ImprisonioeDl, 
whore  the  plaintiff  was  not  touched  by  the  de- 
fendant, substantial  damagea  bave  been  recov- 
ered, though  physically  tbe  [telntiff  did  not 
suffer  any  actual  detriment.  In  an  action  for 
seduction  substantial  damages  are  allowed  for 
mental  sufferings,  although  there  be  no  proof 
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of  acitifti  pectinlnry  damairM  otha  than  Ute 
nominal  diimages  wbich  tbe  law  preoumes. 
Tbe  CAtnc  is  true  ia  actions  for  breacU  of  prom- 
ise of  marrfai^  Wherever  tbeact  compialoed 
of  constitaies  a  violaiioa  of  some  legal  riglit  of 
tlie  plaintiff,  which  alwaya,  io  coDtemplalioo 
of  law,  causes  injury,  he  is  entitled  to  recover 
all  damage*  wUdb  am  tbe  proximate  and  nat- 
«nl  ooMcmieiice  of  tbe  wnngful  act.  That 
nHmtnl  aaftertaig  and  tofatj  to  tbe  feelings 
wonld  bpordinarity  the  natural  and  proximate 
mutt  of  knowledge  that  the  remains  of  a  de- 
ceased buabaad  had  been  mutilabKl  is  too  plain 
to  admitof  argument.  In  Meagher  r.  Ihtacoil. 
99  Mass.  96  Am.  Dec  769.  wbeie  tbe  de- 
fnidsPi  cDteRd  upon  plaintiff's  land,  and  dog 
op  aud  renioveil  the  dead  body  of  bis  cbild,  U 


was  held  that  plaintiCf  mfglit  recnver  corapcQ- 
saUon  for  tbe  mental  anguish  caused  thereby. 
It  is  true  that  in  that  case  tbe  court  takes  occa- 
edoQ  to  repeat  tbe  old  saving  that  a  dead  body 
is  not  property,  and  makes  tlie  gist  of  Uie  ac- 
lioD  tbe  trespass  upon  plalotlfl^  laud;  but  it 
would  be  a  reproach  to  tbe  law  if  a  plaintill's 
right  to  recover  for  mental  anguish  resuUlns 
from  the  mutilation  or  other  disturbance  of 
tbe  remains  of  his  dead  should  be  mikde  to  de- 

Send  upon  whether  io  committing  tbe  act  the 
efendantalao  committed  a  technical  trespass 
upon  plaintiff's  premises,  while  everybody's 
common  sense  would  tell  him  that  tbe  real  and 
snbatantial  wrong  was  not  the  tropass  on  tbe 
land,  but  the  imfTgnity  to  the  deau. 
Order  4{^rm€d, 
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COMMONWEALTH  OF  PENNSYL- 
VANIA 
«. 

John  M0MANU8,  Appt. 

(  Pa  ) 

t*  On  m  tetal  taut  marimv  in  a  qnwnl 
ftboat »  woaaaa  wbo  wm  In  company 
with  ttae  ^laaner  nnddece— edat  orim< 

mediately  previous  to  tbe  kiUlus,  evidence  that 
tbe  prisoner  an  hour  previous  to  tbe  hoaiicide 
had  put  a  piatfd  to  tbe  womanVi  bead  laadinlBsible 
on  the  question  of  moUve,  where  the  theor;  of 
ttie  Commonwealth 'tottaat  the  moUve  was  ]eal- 
ooer. 

8.  An  inaecnrftcy  In  an  instruction  on  an 

fmoiftterlal  pohit,  and  not  pre^dldal,  fs  not 
ground  for  reversRL 
8.  Vp^n  atrial  ftomnrdwIbrdiootlBi* 
with  a  platol  upon  a  street  corner,  an 

InatractlOQ  tbat  to  convict  of  murder  In  tbe  flnt 
decree  tbe  Jury  must  be  salisBed  that  ''premedi- 
tation and  tbe  deliberate  Intent  were  tbere  not 
merely  wben  the  staot  was  flred  but  pievlonslr*' 
to  all  tbe  prisoner  to  entitied  tq  ssk,  and  a  request 
tbat  the  Jury  must  find  "that  the  prisoner  acted 
upoo  as  clear  and  prwnedttated  a  motive  as  he 
wbo  kills  by  poison  or  by  iftag  Id  wait,"  is  prop- 
erly refused. 

4.  A  priMmer  ha«  no  right  to  have  the 
Jury  inetraeted  In  any  particular  form 
of  words  under  a  statute  requirinir  tbe  court 
to  answer  Us  points  fully.  It  la  sufflulent  it  the 
law  applicable  to  bis  cose  to  plainly,  fully,  and 
accuratelj  staM  bi  such  form  as  tbe  Judge  may 
eboose. 

6.  Areqnesttoehai^lnanHirdertrlal 
"that the  Jury  are  Jndfrea  of  the  law  as 

well  as  of  the  facts,  and  may,  upon  the  whole 
case,  determine  the  vrade  of  the  offense,"  Is  prop- 
erly answered  by  charfrinff  that  "the  statement 
of  the  law  by  tbe  court  Is  the  be«t  evidence  of  the 
law  within  the  Jury's  reach,  and  viewloK  It  as  evi- 
dence only  the  ^ry  must  be  ruWed  by  what  tbe 
court  has  said  wttb  reference  to  tbe  law,"a)Mer 


Norn. -On  tbe  qoestkm  of  the  ri^ht  of  a  Jury  in 
a  criminal  case  to  detenalne  tbe  law  as  well  as  tbe 
fxta  Um  azhaastiTe  dtoeuwton  by  Mltobell,  J.,  in 
bta  ooneurrinv  opInAon  makes  further  anDotadon 
aaperflnotn. 
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aoonsHhttfooal  provMin  thnf  fhe  Airy  In  fndtaf^ 
menviforlibetoare  to  deiernitne"Uielawandtk» 
facta  as  in  Other  oases.'* 

(7nne  8,1801.) 

APPEAL  by  defendsnt  from  a  judgment  of 
tbe  Court  of  Oyer  and  Terminer  furPbila- 
delphia  County  convictinfE  him  of  tbe  murder 
of  Bugene  McGinriia.  Affirmed, 

Tbe  points  raised  for  tbecoosidenitlon  of  the 
court  sufficiently  appear  in  tbe  opinion. 

MtasM.  James  It.  Stanton  aud  BlaxweU 
Stevenaon  for  appellant. 

Mr.  George  S.  Grahaaa  for  tbe  Com* 
mon  wealth. 

Paxeon.  Ch.  J.,  delivered  tbe  opinion  of 
the  court : 

The  first  assignment  of  eiTor  is  to  tbe  ad- 
mission of  tlie  conduct  of  tbe  priaooer  and 
the  woman  Cross  ao  hour  before  tlie  murder. 
It  was  an  aodisputed  fact  tbat  the  {irisoaer. 
tbe  same  woman  Cross,  and  the  deocascU 
were  toKctber  when  tbe  killing  took  plai-e, 
or  immediately  before,  even  if  tlie  womnn 
did,  as  she  testified,  run  away  before  tiie 
shot  WU8  actimlly  fired.  Botli  tbe  prisoner 
aud  tbe  woman,  as  well  as  some  other  wit- 
neeecs,  tcstilied  that  tiie -quarrel  was  aboiif. 
the  woman,  though  the  exact  cause  of  it  is 
differently  related.  The  theory  of  tbo  Com- 
niouweaUh  was  that  the  kilting  was  done 
frojn  jualousy  ;  and  under  these  circumstan^^es 
the  conduct  of  tlie  prisoner  an  hour  previous, 
in  putting  a  pistol  to  her  bead,  had  a  bearing 
on  his  state  of  mind  towards  her,  and  there- 
fore  on  the  existence  of  the  supposed  motive 
for  the  killing.  For  such  purpose  it  was 
clearly  admissible. 

The  second  and  eiglitb  a^ialgnmenta,  inrlu- 
si\e,  and  Uic  tenth,  muy  be  grouped  togcthc;r. 
Tliey  are  minute  criticisms  on  tlie  lauguago 
of  the  charge.  Thus  the  second  is  based  uu 
the  statement  of  tbe  judge  of  tbe  quantity 
of  beer  as  two  gallons,  instaid  of  two  ket* 
ties,— an  inaccuracy  not  material  to  tbe  point 
of  the  case,  and,  so  far  as  it  had  any  ocar- 
ine,  not  unfavorable  to  the  prisoner.  Tho 
evidence  as  to  tlie  history  of  th$  traneactloa 
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Was,  u  tLe  learned  JiifTge  Sfiitl,  at  Rrat  Imr- 
monfous,  then  diverefent,  and  flnaDy  oottira- 
dictory.  ZThe  jury,  as  lins  been  oft«o  said, 
Were  Donnd  to  reconrile  tlie  discrepancies.  If 
It  could  reaaonnbly  be  done,  and  tlio  Judge 
atdtKl  them  in  the  performance  of  that  duty 
B  review  of  the  evidence  in  general  temu, 
and  with  siibstMtial  acciTracy,  inakiDg  mg- 
gestlong  fairly  warranted  by  the  evidence, 
to  Aovr  the  jury  how  it  migiit  be  reconciled 
in  some  ports,  and  the  difficulty  of  doing  ao 
fn  others.  Nothing  but  hypercritictfltn  can 
find  my  error  in  this  part  ox  the  charge. 

The  ninth  uslgnment  we  undeistana  to  be 
«lihntloned.  Even  If  correctly  reported,  the 
omifwion  of  the  element  of  premeditation 
In  the  first  general  description  of  murder  of 
the  first  decree  was  immediately  cured  by  the 
full,  explicit. and  accurate  definition  given  in 
connection  with  the  facts  of  the  caae  in  band. 

The  eleventh  to  the  tventy-thvn)  ast^gn- 
ments  may  be  taken  together  and  disposed  of 
,'by'.wyiD^  ^1>'^>  BO  far  as  tliey  were  correct 
jud  pertinent  statements  of  the  law,  they 
were  affirmed  in  the  charge.  Points,  even 
though  taken  verbatim  from  the  decisions  of 
this  court,  cannot  always  properly  be  an- 
swered by  a  simple  affirmation.  However 
accurately  and  carefully  stated  in  their  con- 
■nectton,  and  applied  to  the  case  under  dts- 
eunion,  they  may,  when  taken  as  detached 
'■entencea,  and  applied  to  different  ctrcunt- 
•tancea,  convey  erroneous  ideas,  especially 
to  nnlearned  jnrors.  For  example  Uie  pris- 
oner's fourth  point  was  that  "  before  the  jury 
■In  this  case  can  convict  of  murder  of  tlie 
first  degree  they  must  find  that  the  prisoner 
'actefl  hpon-as  dear  and  premeditated  a  motive 
as  he  who  kills  by  poison  or  by  lying  in 
wait.*  This  is  said  to  be  taken  from  the 
language  of  this  court,  though  the  case  is 
QOt  given,  which  is  a  very  unsatisfactory 
mode  of  citing  authority.  It  may  be  there 
are  cases  Id  which  this  would  be  a  correct 
statement  of  ttie  law ;  but  separated  from  its 
context,  and  applied  to  the  present  case  of 
-shooting  at  a  street  comer,  and  answered  by 
a  simple  attlrmation,  it  would  be  dangerously 
liable  to  convey  to  the  jury  the  idea  that  a 
prolonged  premeditation,  such  as  is  neces- 
sarily involved  in  killing  by  poison  or  lying 
in  wait,  was  essential  to  the  case  they  bad 
In  hand.  The  learned  judge  told  the  jury 
tiiat  the  design  and  the  resolve  to  kill  must 
be  formed  before  the  shot  was  fired ;  that  no 
specific  time  was  requisite  to  make  premedi- 
tation ;  the  time  might  be  short,  but  that 
shortness  of  time  was  an  argument  against 
premeditation ;  and  that  the  jury  must  be 
satisfied  from  the  evidence  Uiat  premeditation 
and  the  deliberate  intent  were  Uieie  not 
merely  when  the  shot  was  fired,  but  were 
there  previously.  This  was  all  the  prisoner 
was  entitled  to  ask.  Be  had  no  right  to 
dictate  the  language  of  the  court.  To  con- 
vey the  proper  ideas  to  the  jury,  language 
often  must  vary  with  tiie  circumstances  of 
the  particular  caae.  Neither  under  the  Act  of 
the  .list  of  March,  1860,  or  otherwise,  has  the 
priHoner  a  right  to  hare  answers  to  his  points 
in  any  set  form.  Tlie  Statute  (secti.>n  58) 
'provides  that  "it  ahnll  be  the  duty  of  the 
court  to  answer  the  same  fully and  this  is 
14  L.  R.  A. 


the  monsure.  not  only  of  the  court's  duty, 
but  Uie  prisoner's  right  -  If  the  law  applica- 
ble to  his  case  is  plainly,  fully,  and  accur- 
ately stated,  he  hra  no  cause  of  complalBt^ 
though  the  judge  choose  to  ezpreas  It  ia  hit 
own  words.  '  i 

There  remains  only  the  twcnty-fbura  u* 
signment,— that  the  jttdgesmd  inbisauwer 
to  the  point  that  "the  jury  are  judges  of  the 
law  as  well  aa  of  the  facts,  and  may,  upon 
the  wltole  case,  determine  the  grade  of  the 
offense."  The  learned  judge  answered  this 
point  by  saying  that  the  juiy  had  bem  swora 
to  decide  the  case  on  Me  law  and  tha  evi- 
dence ;  that  the  statement  of  the  law  by  the 
court  was  the  best  evidence  of  the  lav  wtthia 
Che  jury's  reach ;  and  that  tbereCore,  in  view 
of  that  evidence,  and  viewing  It  as  evidence 
only,  the  jury  was  to  be  guided  by  wliat  tiic 
court  hud  said  with  reference  to  the  law. 
This  an  accural  and  carefully  considered 
answer  to  the  point,  and  is  en*'rety  in  hnr 
monr  with  Aan^  T.  Ctoi.,  88  Fa.  523.  It  left 
the  jury  to  decide  Uie  whole  case  upon  tiie 
law  and  the  evidence, — not  upon  the  law  u 
distinct  from  the  evidence,— and  they  were 
instructed  as  to  what  was  the  best  evidence 
of  the  law.  That  is  to  say,  in  the  language 
of  the  Uonstitution,  tiiey  were  to  deteimioe 
**tbe  law  and  the  facts  as  in  other  cues," 
under  the  advice  and  dlrectlmi  of  tiie  court. 
Thev  were  to  look  to  the  court  fbr  tite  best 
evidence  of  the  law,  just  as  they  look  to  tLe 
witnesses  for  the  best  evidence  of  the  fads. 
Thus  Interpreted  and  thus  administered,  this 
seeming  paradox  in  our  criminal  law  become! 
intelliKiole.  A  judge  who  inftructs  a  jury 
In  a  criminal  case  that  tliey  may  disregaid 
the  law  as  laid  down  by  the  court  errs  as 
widely  as  the  judge  who  gives  them  a  bind- 
ing instruction  upon  the  law.  It  is  the  duty 
of  the  jury  to  take  the  best  evidence  of  the 
taw  OS  it  18  to  take  the  best  evidence  of  the 
facts.  When  they  refuse  to  do  either,  tbey 
disregard  their  duty  and  their  oaths. 

The  judgment  m  affirmed,  and  it  is  entered 
that  the  record  be  remitted  to  the  over  and 
terminer  for  the  purpose  of  execution. 

Hltehell.  J.,  concurring  (filed  October 
5,  1891)  : 

I  concur  In  afllrming  this  judgment,  and 
in  the  reasons  given ;  but  upon  one  point  1 
would  go  fortiw,  and  pat  an  end,  once  for 
all,  to  a  doctrine  that  I  regard  as  unsound  in 
every  point  of  view, — historical,  logical,  or 
technical.  The  prisoner  at  the  trial  requi^ted 
the  judge  to  charge  the  jury  that  they  were 
Mudges  of  the  law  as  well  as  of  the  facts.' 
The  learned  judge,  feeling  himself  bound 
by  the  language  of  Kane  v.  Ihm. ,  89  Fa. 
answered  that  the  jury  bad  been  sworn  to 
decide  the  case  on  the  law  and  the  cTidcDce ; 
that  the  statement  of  the  law  by  the  court 
was  the  best  evidence  of  the  law  within  Uk- 
jury's  reach ;  and  that  therefore,  in  view  of 
that  evidence,  and  vlewinic  It  as  evideaca 
only,  the  jury  was  to  be  guided  by  what  the 
court  bad  said  with  reference  to  the  taw. 
The  point  sliould.  In.  my  opinion,  have  been 
answered  with  an  unqueuiSed  nemtive.  Tl« 
jury  are  not  judges  of  the  law  in  any  cas^. 
civil  or  criminal.    Neither  at  cummon  la* 
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nor  under  tlie  Cnnfltltntlon  ot  PonnsylvRnln 
is  the  dvteriniiifttion  of  the  Inw  aoj  part  of 
tlieir  duty  or  thetr  riglit.  The  nollon  is  of 
nuiilcin  growth,  anil  jin'ics  imdoubtedly  from 
A  Hrf; vi'i>. i nil  of  the  hisloi y  uml  results  of  the 
n  vbrutL'd  cfniKat  over  tlic  right  to  return  a 
v(M\!ict,  csiicfiitUy  in  caaes  of  libel, 
-which  cutlc'il  in  Fux'siiill,  u3  Geo,  lil.  diap. 
60.  early  days  of  jury  ixlnls,  issues 

tItaC  Ventto  the  country  ^cn  usually  simple. 
Bi'.l  Were  probably  sulmiitled  to  the  jury 
lAithout  much  separntinri  ol  law  and  fact  by 
llic  judge,  and  in  Ihut  sfiise  juries  decided 
Ihfi  law.  But  tlie  disiincliun  between  ques- 
tions of  law  and  fact,  and  the  tribunals  for 
tiieir^^cialoa.  respectively,  lies  at  tlie  found- 
ktltm  of  Juridical  system,  and  there  was  no 
time  when  It  did  not  exist.  The  rule,  ad 
^sttionemfactintmresj/oiidentjadicet,  ad  qua- 
tionemjttris  twn  irHji'nuh'iif  Jurattfren,  was  an 
aTicient  maxim  in  the  days  of  Coke  {Co. 
Litt.  155a;  AUhaiii'it  diae,  8  Cohe,  105a; 
Domian't  Caae.  9  Coke.  18a} :  and  Hr.  Bige- 
low, treating  of  the  class  of  cases  raising 
Questiooa  of  law  or  some  question  of  fact 
properly  belonging  to  the  court  to  decide, 
quotes  the  case  of  Ardttnt/icp  oj  Qttitertmrj/ 
T.  AbdoU  of  Battel  Abbey,  1  Rotul.  143,  temp. 
Steph.,  which  "turned  upon  a  question  of 
law,  and  was  decided  (without  appointment 
of  a  trial  term)  just  as  a  modern  case  of  the 
kind  would  be  decided,  by  a  submission  of 
the  point  of  law  in  the  question  to  the  deter- 
mination  of  the  court,  and  not  to  some  test 
imposed  by  the  parties."  History  of  Proced- 
ure in  Eogland  during  the  I^orman  Period, 
by  M.  H.  Bigelow,  p.  386. 

Xor  was  there  any  distinction,  in  respect 
to  the  merely  incidental  way  In  which  juries 
passed  u]>on  matters  of  law,  between  civil 
and  criminal  cases.  They  might  return  a 
general  or  a  special  yerdict  in  either,  but 
tiiey  early  sought  to  escape  the  obligation  of 
giving  a  general  verdict,  because  It  sub- 
jected them  to  the  risk  of  an  attaint;  and 
Coke  says:  "Suine  justices  did  rule  over 
the  recognitors  to  give  a  precise  or  direct 
verdict,  without  finding  the  special  matter." 
S  Inst.  423  To  relieve  juries  from  tlie  bur- 
den the  Statute  of  Westminster  11.,  chap. 
30,  enacted.  **  i^od  jutticiarii  ad  atsisas 
fii'-ietido  ant^tiatt,  non  eompellnnt  juraU/ret 
tiitvre  praa'ae  n  sit  (ii»»ei«ina  rel  non,  duminodo 
tlieert  wtunerint  verUatem  facti  et  jietere  auxt- 
iiuiii  jvtlic;"  and,  commenting  upon  this  sec- 
lion,  Coke  says:  "In  the  end  it  hath  been 
resolved  that  in  all  actions,  real,  personal, 
and  mixed,  and  upou  all  Issues  joiued,  gen- 
eral or  special,  the  jury  might  find  the  mat- 
ter of  fact  ^rtincnt,  .  .  .  and  thereupon 
pruy  the  discretion  of  the  court  for  the  law ; 
nnd  this  the  jurors  might  do  at  the  common 
law.  not  onlr  in  cases  between  party  and 
party  whereof  this  act  putteth  an  example  of 
the  assise,  but  also  In  pleas  of  the  crown." 
2  Inst.  425. 

It  isa  striking  illustration  of  the  uniform- 
ity of  human  motives  at  all  periods,  tliat, 
will ]e  tlie  attaint  remained  as  a  remedy  for 
perversity  w  favoritism,  the  struggle  of 
juries  Whs  to  escape  the  obligation  of  gen- 
eral verdicts,  and  to  maintain  the  right  of 
anecial  findings  of  fact ;  but,  when  the  de- 
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cline  and  flnal  disuse  of  the  attaint  rendered 
them  practically  irresponsible,  the  struggle 
was  reversed,  and  juries  asserted  stoutly  tlio 
rlgiiC  to  give  general  verdicts,  while  the 
tcudcTicy  of  lawyers  and  judges  was  to  con- 
fine thuin  to  special  findings  of  fact,  and  to 
have  the  court  pronounce  Uie  result  as  a  mat- 
ter of  law.  The  period  of  transition  was 
long,  and  changes  slow.  It  was  clearly  and 
justly  felt  that  juries  as  judges  of  the  law, 
in  any  but  an  Incidental  way,  were  an  anom- 
aly in  the  system,  and  perhaps  those  who 
endeavored  to  do  away  with  it  claimed  too 
much.  Safety  was  tliought  to  reside  Id  the 
retention  by  juries  of  the  right  to  give  gen- 
eral verdicts.  In  view  of  tiw  constant  and 
notorious  failure  ctf  justice  In  certain  classes 
of  cases,  by  the  occasional  perversity  and  the 
frequent  cowardice  of  juries,  it  may  be 
doubted  whether  It  would  not  have  produced 
better  results  to  have  enlarged  the  power  of 

iudges  to  compel  special  verdicts.  But, 
owever  this  mtur  be,  the  right  of  juries  to 
give  general  veralcta.  especially  in  criminal 
cases,  has  been  maintained,  and  the  last  con- 
test made  on  it  was  In  regard  to  libel.  The 
exact  line  between  law  and  fact,  not  always 
easy  to  draw,  presented  in  the  case  of  libel 
some  special  difficulties,  technical  and  other. 
The  alleged  libel  being  in  writing,  its  terms 
were  not  in  dispute,  and  naturally  fell  to  the 
court  to  pass  upon,  as  other  writings  did ; 
and  the  intent,  libelous  or  otherwise,  being 
claimed  as  a  legal  inforcnce,  there  was  notli- 
Ing  left  in  dispute  but  the  fact  of  publica- 
tion and  the  truth  of  the  innuendo.  Accord- 
ingly the  juries  In  Dean  of  St.  Ataph's  Cate^ 
8  T.  R.  428,  note,  and  King  v.  Withen,  Id., 
were  coDflned  to  these  two  points ;  and  It  was 
to  counteract  these  rulings  of  Buller  and 
Mansfield  and  Kenyon,  (though  It  cannot  be 
disputed  that  they  were  in  accordance  with 
lon^-scttled  practice,)  and  to  secure,  in  libel 
as  in  other  cases,  the  right  of  the  jury  to 
find  a  general  verdict  upon  the  whole  mat- 
ter In  Issue,  that  the  Act  of  33  Oeo.  III. .  chap. 
60,  was  passed.  The  text  of  that  famous 
statute  Is  worth  quoting  to  show  how  little 
foundation  it  affords  for  the  superstructure 
that  is  sought  to  be  built  upon  it.  It  Is  en- 
titled "An  Act  to  BemoTQ  Doubts  Respect- 
ing the  Functions  of  Juries  in  Cases  of  Libel, " 
and  its  language  is :  "  Whereas,  doubts  have 
arisen  whetlier  on  the  trial  of  an  indictment 
.  .  .  for  the  making  or  publishing  any 
libel,  where  an  Issue  is  joined  ...  on 
the  plea  of  not  guilty  pleaded,  it  be  compe- 
tent to  the  jury  Impaneled  to  try  the  same  to 
give  their  verdict  upou  the  whole  matter  iu 
issue,  be  it  therefore  declared  .  .  .  that, 
OD  every  such  trial,  the  jury  sworn  to  try 
the  issue  may  give  a  general  verdict  of  guilty 
or  not  guilty  upm  the  whole  matter  put  In 
issue  upon  such  indictment  or  information ; 
and  shall  not  be  required  or  directed  by  the 
court  or  judge  before  whom  such  Indictment 
or  information  sliall  be  tried  to  find  the  de- 
fendunt  or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendmit 
or  defendants  of  the  paper  cliarged  to  be  a- 
libel,  and  of  tlie  sense  ascribed  to  the  same 
in  sucli  tnilictmcnt  or  infommtion:  pro- 
vided, ah.vays,  that,  on  cvci^  such  trial,  the 
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court  or  liidgc  before  whom  such  indictment 
or  information  simll  be  tried  simll,  accord- 
ing to  their  or  his  discretion,  give  their  or 
his  opinion  and  directions  to  the  jiirj  on  the 
matter  in  issue  between  the  king  and  the  de- 
fendant or  defendants,  io  like  manner  as  in 
other  criminal  cases:  provided,  also,  that 
nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  prevent  the  jury 
from  finding  a  special  verdict,  in  tlicir  dis- 
cretion, as  in  other  criminal  cases:  pro- 
Ttded,  also,  that  in  case  the  Jury  shall  find 
the  defendant  or  defendants  guilty,  it  shall 
and  may  be  lawful  for  the  said  defendant  or 
defendants  to  move  tn  arrest  of  judgment,  on 
such  ground  and  in  such  manner  as  by  law 
be  or  they  might  have  done  before  the  passi  ng 
of  this  Act,  anvthiog  herein  contained  to  the 
contrary  notwi^Uutanding." 

Kothln^  conld  be  clearer  than  the  care  with 
Which  this  Act  was  directed  to  the  exact 
point  in  controversy,  the  right  to  render  a 
general  verdict  of  guilty  or  not  guilty  upon 
Uie  whole  issue  in  case  of  libel,  and  the 
equal  care  with  which  the  riglit  of  the  court 
to  pass  finally  upon  the  questions  of  law  was 
preserved  by  the  provisos  that  the  judge 
should  give  the  jury  his  "opinion  and  direc- 
tions," and  that  a  verdict  should  still  not  be 
conclusive  of  the  law  a^inst  a  defendant, 
but  he  should  have  bis  right  to  an  arrest  of 
judgment,  as  theretofore  enjoyed.  The  cluim 
tliat  juries  were  to  be  Judges  of  the  law  was 
thus  intentionally  and  carefully  excluded. 
The  Constitution  of  Pennsylvania  was  made 
in  1790,  two  years  before  Fox's  Lilw!  Act. 
The  controversy  was  then  at  its  height,  and 
the  subject  commanded  popular  attention. 
In  fact,  Pennsylvania  had  borne  rather  a  dis- 
tinguislicd  part  in  the  discussion,  and  the 
speech  of  Andrew  Hamilton  in  the  trial  of 
John  Peter  Zenger  was  regarded  as  the  vin- 
dication of  popular  rights,  and  not  only 
quoted  as  such  by  Erskine,  but  referred  to, 
amonr  other  authorities,  by  Hargrave.  Co. 
Litt.  1856.  "No  lawyer,"  says  Mr.  Binney, 
"can  read  tliat  argument  without  perceiving 
that  while  it  was  a  spirited  and  vigorous, 
though  rather  overbearing,  taarnnguc,  which 
carried  the  jury  away  from  the  Instruction 
of  the  court,  and  from  tlie  established  Jaw 
of  both  the  colony  and  the  mother  country, 
he  argued  elaborately  what  was  not  law  any- 
wiicre  with  the  same  confidence  as  he  did  the 
better  points  of  his  case.  It  la,  however, 
worth  remembering,  and  to  bis  honor,  that 
he  was  half  a  century  before  Mr.  Erskine, 
and  tlie  declaratory  act  of  Mr.  Pox  in  assert- 
ing the  right  of  the  jury  to  give  a  general 
▼erdict  in  libel  as  much  as  In  murder." 
Lotdcrs  of  the  Old  Bar  of  Philadelphia,  p. 
15.  The  mcmlicrs  of  our  convention  of  1790 
were  familiar  with  the  subject,  and  tho  min- 
utes show  that  much  care  was  given  to  fram- 
ing the  clause  in  the  Declaration  of  Rights 
which  refers  to  it.  Section  7  of  article  9, 
relating  to  liberty  of  the  press,  was  orig- 
inally reported  to  the  convention  by  the 
committer  to  draft  a  proposed  constitution, 
on  December  21,  1789,  in  the  following  form  : 
"That  the  printing  presses  shall  bo  free  to 
every  person  who  undertaltes  to  examine  the 
proceeding  of  the  Legislature,  or  any  branch 
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of  government,  and  no  law  shall  ever  be 
made  restraining  tlie  right  thereof.  The  free 
ooramanication  of  thoughts  and  opinions  is 
one  of  the  most  Invaluiuile  rights  of  mco, 
and  every  citizen  may  freely  speak,  write, 
and  print,  being  responsible  for  tlio  abuse  tit 
that  liberty."  Proceedings  of  Convention, 
p.  163  (llarrisburg,  1823).  This  was  re- 
ported from  committee  of  the  whole  on  Feb- 
ruary 5,  1700,  in  the  same  form,  (dropping 
only  the  word  "most"  before  the  word  "in- 
valuable,") but  with  the  addltloa:  "But 
upon  indictments  for  the  publication  of 
papers  inyestigating  the  conduct  of  Individ- 
uals in  their  public  capacity,  or- of  tlin'O 
applying  or  canvassing  for  ofScc,  the  tru'h 
of  tfie  facts  may  be  given  in  evidence  m 
justification  upon  the  general  issue. '  Id. 
174.  Od  February  23d,  this  section  being 
under  consideration.  Mr.  Addison  offered  as 
a  BubsfUute  for  the  sentence  last  quoted:  "in 
prosecutions  for  libels,  their  tiuth  or  design 
may  be  given  in  evidence  on  the  genend 
ia-juo,  and  their  nature  and  tendency,  whetlicr 
proper  for  public  information  or  only  for 
private  ridicule  or  malice,  be  determined  by 
the  jury."  To  this  an  amendment  ofFerea 
bv  Mr.  McKean  to  add,  "under  the  directions 
of  tlie  court,  as  in  other  cuses,"  was  adopted 
almost  unanimously,  the  vote  beinp  51i  to  3, 
but  the  substitute  itself  received  a  bare  ma- 
iority.  33  to  27,  the  strong  minority  beii'» 
ID  favor  of  restricting  tlic  truth  as  a  justiii- 
cation  to  cases  of  publiratiun  upon  tite  con- 
duct of  persons  in  their  public  capacitv  or 
of  candidates  for  office.  Id.  220-222.  TJ.-* 
convention,  having  ordered  the "  proposed 
constitution  to  be  published  for  the  consiiiiT- 
ation  of  tlie  citizens,  adjourned  on  February 
26th  to  the  following  August.  On  reconven- 
ing, the  instrument  was  again  taken  tor 
discussion,  section  by  section,  andtlie  mmnr- 
ity  made  strenuous  further  efforts  to  restrict 
tlie  justification  to  cases  of  public  officers, 
at  one  time  failing  only  by  the  close  vote  of 
80  to  32.  During  the  progress  of  the  debate, 
an  amendment  offered  by  Mr.  Lewis,  nnd 
seconded  by  Mr.  McKean,  that  "the  jury 
sliall  have  the  same  right  to  determine  tlio 
law  and  the  fact,  under  the  direction  of  t  >o 
court,  as  in  other  cases,  was  carried,  and  t'<e 
clause  finally  adopted  in  the  form;  "In 

Firosccutions  for  the  publication  of  papirs 
nvestigating  the  ofncial  conduct  of  olHi-cra 
or  men  in  a  public  capacity,  or  where  die 
matter  published  fa  necessary  or  proper  f<»r 
public  Information,  the  tmUi  thereof  m»y 
be  given  In  evidence ;  and,  in  all  indictmems 
for  libels,  the  jury  shall  have  a  right  to  de- 
termine the  law  and  the  facta,  under  the  di- 
rections of  tlie  court,  as  in  other  cases.*  Id. 
274,  279.  It  is  impossible  to  read  these 
various  steps  fn  the  formulation  of  onr 
fuudamenial  law  without  seeing  that  there 
was  never  at  any  time  the  intention  to  mnbe 
or  to  consider  juries  as  in  any  sense  judges 
of  the  law.  No  such  possible  construction 
seems  to  have  been  apprehended  until  sug- 
gested by  McKean.  and  the  practlrally  unf  n- 
imouB  vote  on  his  motion  to  add,  "unilcr 
the  direction  of  the  court,  as  In  other  cases," 
allows  tho  feeling  bf  the  couTentlon  on  this 
subject.   HcEcna  was  at  that  time  one  of 
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foremost  penotiagcs  of  thu  Common- 
lUh,  perbAps  its  beM-trsiiied  lawyer.  Ue 
[  studied  ia  the  Temple,  and  was  familiat 
h  the  details  of  the  legal  controversy  he- 
wn Buller  and  Mansfield  on  the  one  side, 
i  Erksktne  on  the  otlier,  before  Fox  took 
ip  as  a  matter  of  politics ;  and  he  luew, 
^wis  and  Wilson  and  Koae  and  Sitneaves 
AdiHsoa  and  Findley  and  other  leaders 
.he  convention  knew,  that  the  contest  was 
for  any  control  by  the  jury  as  judges  of 
law,— even  Juniua  hardW  voitured  to 
bis  denunciations  of  Mansfield  In  Uiat 
n,— but  for  tlie  right  of  applying  the  law 
:he  facts,  and  pronouncing  tlie  result  by 
eoenX  verdict.  And  such  was  the  under- 
iding  of  the  ooaventlon,  as  it  was  of  par- 
nent  two  years  later,  and  such  the  natural 
tning  of  the  language  on  which  they  fin- 
r  settled  to  oxprass  l£eir  purpose.  It  puts 
ond  qneetiott  the  right  to  return  a  general 
lict,  noUiing  more.  To  cut  the  sentence 
two.  and  say  the  jury  are  "to  determine 
law, "  is  not  only  to  pervert  the  meaning, 
to  nullify  the  outer  command,  that  they 
to  n^rmiiw  "under  the  direction  of  the 
ft."  What  they  are  to  determine  is  "the 
and  the  facta  as  in  other  cases  ;**  that  Is, 
}fiw  as  given  to  them  by  the  court,  and 
facts  as  shown  by  the  evidence.  They 
bound  to  take  the  law  from  the  court, 
s<>  taking  it,  they  have  the  right  to 
ly  it  to  the  facts  as  they  may  find  them 
e  proved,  and  to  announce  the  result  of 
n  iiole  by  a  general  verdict  of  guilty  or 
giiiUv.  Any  Dtlier  construetlon  would 
otally  at  variance  with  the  fundamental 
citi'es  of  our  system  of  jurisprudence, 
with  our  settled  and  uncontested  prac- 
It  had  never  been  claimed  that  the 

■  are  to  determine  what  evidence  Is  ad- 
dble  or  what  witness  competent,  yet,  If 

nrc  judccs  of  the  law,  they  shomcl  de- 
tJiese  ofien  most  important  law  pmints 
I  case.    So  as  to  the  Buf^ciency  of  an 
ctment.    Again  the  jury  have  a  right  to 
m  a  special  verdict,  even  in  n  criminal 
Dowman't  Ca*e.  9  Ooke,  ISd,-  3  Inst. 
Hargrave's       to  Oo.  Litt.  1S56.    It  is 
itted  that  tbey  must  decide  the  facts,  and, 
:ey  are  judges  of  the  law,  then  it  is  their 

■  "to  decide  it,  and  they  cannot  transfer 
duty  to  the  court.  The  prisoner  might 
iDd  iiis  right  that  they  should  exercise 
*  full  functions.  But  all  the  authorities 
to  the  contrary,  and,  if  the  finding  of 
;  can  l)e  separated  from  the  conclusion  of 
tbe  latter  will  be  decided  by  the  judges 
heir  own  views.  "When  a  jury  find  the 
er  rommitted  to  their  charge  at  larf^, 
further  conclude  against  law,  the  verdict 
x>d,  and  the  couciusion  ill."  Jleydon't 

4  Coke,  43ft.  "The  office  of  twelve 
is  no  other  than  to  inquire  of  matters 
ict.  and  not  to  adjudge  what  the  law  Is. 
bat  ia  tbe  office  of  toe  court,  and  not  of 
jury  ;  and  if  they  find  tbe  matter  of  fsct 
rge,  and  further  say  that  thereupon  the 
is  80,  where  in  truth  the  law  Is  not  so, 
judges  shall  adjudge  according  to  the 
er  of  fact,  and  not  according  to  tlie  con- 
ion  of  the  Jury."  Hmnmnd't  Gue,  1 
u  B.  A. 


Plowd.  114^.  And  see  9  Halo,  P.  C.  802;  1 
Chitty,  Crim.  Law,  645. 

Much  misunderstanding  has.  In  my  judg- 
ment, been  caused  in  this  State  by  tbe  case 

of  Kane  v.  Com.,  89  Pa.  623.  In  that  case 
the  point  was  put  to  the  court  Below  that 
"the  jury  are  the  judges  of  the  law  and  the 
fact,"  and  all  that  this  court  decided  was 
tiiat  the  point  sliould  bave  been  affirmed. 
The  language  of  Chief  Jvatiee  Bharswood 
was,  however,  less  guarded  than  was  usual 
with  that  eminent  jurist;  and,  following 
ataU  T.  Grotmu,  9»  Vt.  14,  64  Am.  Dec.  90, 
he  dismisses  the  perfectly  clear  and  substan- 
tial distinction  between  "power"  and  "right" 
with  a  brevity  that  is  scarcely  consistent 
with  tbe  weight  of  the  subject.  "The  dis- 
tinction between  'power'  and  'right,'"  he 
says,  "whatever  may  be  ita  value  m  ethics, 
in  law  Is  very  shadowy  and  unsubstantial. 
He  who  has  legal  power  to  do  anything  hm 
the  legal  right.  No  court  should  give  a 
binding  instruction  to  a  jury  which  tbey  are 
powerless  to  enforce  by  granting  a  new  trial 
if  it  should  be  disregarded.  **  It  is  somewhat 
remarkable  that  the  chief  justice  should  as- 
sume, as  is  so  commonly  done  by  cotmseli 
that  the  jury  will  construe  the  law  more 
favorably  for  the  prisoner  than  the  court 
would.  It  is  only  such  a  construction,  too 
favorable  to  the  prisoner,  that  the  court  Is 
powerless  to  remedy  by  a  new  trial ;  and  that 
lack  of  power  arises,  not  because  the  jury's 
legal  power  is  tbe  same  as  a  legal  right,  but 
because,  for  reasons  of  general  policy,  one 
verdict  of  acquittal  is  a  final  and  irreversi- 
ble termination  of  the  case.  If  legal  power 
means'legal  right,  then  the  jury  has  a  right 
to  acquit  any  prisoner  without  regard  to 
either  law  or  evidence  ;  for  their  powor  to  do 
so  is  beyond  question,  and  they  cannot  be 
held  to  any  accountability,  though  they  fol- 
low the  maxim  of  lynch  law, — that  the  mur- 
dered man  deserved  to  die  anyhow,  and  there- 
fore his  murderer  should  not  be  punished, 
even  though  he  no  longer  seeks  refuge  behind 
the  thin  veil  of  transitory  insnnity  that  be- 
gan when  the  shot  was  fired,  and  ended 
when  it  bad  killed  its  man.  Whether  the 
distinction  between  ^wer  and  right  be  sliad- 
owy  and  unsubstantml  in  practice  or  not,  it 
Is  clear  and  vital,  and  I  must  repudiate  such 
a  confusion  of  logical  as  well  as  moral  ideas. 
A  jury  may  disregard  the  evidence,  but  no 
judge  has  ever  said  it  bad  the  legal  right  to 
do  BO,  and,  if  the  disregard  is  of  the  weight 
of  the  evidence  favorable  to  the  prisoner,  the 
court  sets  aside  the  verdict  without  hesita- 
tion ;  and  even  this  court,  though  it  does  not 

fiHSS  upon  the  weight  of  evidence,  does  exum- 
ne  its  sufficiency,  and  may  on  that  ground 
reverse  without  a  new  venire.  Com.  v.  Fletn- 
ing,  130  Pa.  163;  Cbm.  v.  Knarr.  135  Pa.  47; 
Otm.  V.  PAiladelphia  d  H.  M,  Co.  135  Pa. 
266 :  Oem.  v.  Brmon,  188  Pa.  462 ;  Qm.  v. 
Buddie,  143  Pa.  144,  are  a  few  recent  in- 
stances of  the  exercise  of  tbla  power. 

So  the  jury  may  disregard  tbe  law  favora- 
ble to  tbe  prisoner.  As  was  suggested  by 
the  learned  judge  at  the  trial  of  tbe  case  in 
hand,  the  jury  bad  tbe  legal  power  to  find 
murder  of  tbe  first  degree,  wltbout  regard  to 
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the  element  of  prcmeilitattoii ;  but  no  judge 
would  contend  tlmt  tbey  lud  tlie  legal  rtglit 
to  do  80,  and,  if  the  evideooe  of  premedita- 
tioR  was  below  the  legal  standard  tletemiincd 
by  the  (^urt  as  matter  of  law,  not  only 
would  tlie  trial  court  set  aside  the  verdict, 
but  tiiia  court  would  be  bound  to  review  the 
evidence,  and  determino  if  the  legal  elements 
of  murder  of  the  first  degree  existed  in  the 
case.  Bucb  powers  and  such  duties  in  the 
courts  are  alMiolutcIy  inconsistent  with  the 
ri';ht  of  tiie  jury  to  be  io  any  sense  judges 
of  the  law. 

This  is  not  new  doctrine,  but  the  long-es- 
tablished law  of  tbe  State.  Alexander  Ad- 
dison was  one  of  the  staunchest  asaerters  of 
tbe  rights  of  juries  in  tbe  constitutional  con- 
vention, and  was  one  of  the  minority  of  three 
who  voted  against  McRean's  amendment  to 
insert  tbe  words,  "under  the  direction  of  the 
court,  as  in  other  cases,"  but  when,  three 
Tears  later,  be  presided  in  the  oyer  and  ter- 
miner of  Washington  County,  be  laid  down 
tbe  law  in  these  precise  and  forcible  terms : 
**  Wbetlier  tlie  facts  are  so  or  so,  it  lies  with 
vou  to  determine,  according  as  you  believe 
tlie  testimony.  Supposing  them  so  or  so, 
wiiether  tli^  amount  to  murder  or  mui- 
slaughter  is  a  question  of  law  for  the  court 
to  determine.  Tou  may  And  according  as 
you  believe  or  disbelieve  the  facts;  and,  ctun- 
parin.ir  the  facts  with  tbe  rules  of  law,  that 
the  ptisoner  is  guilty  or  not  guilty,  [of  mur- 
der, j  or  guilty  of  manslaugrhter ;  or  you  may 
find  the  facts  specially,  without  drawing  any 
conclusion  of  guilt  or  Innocence,  leaving  it 
to  tlie  court  to  pronounce  tbe  construction 
which  the  law  puts  on  the  facts  found ;  but 
you  cannot,  but  at  tbe  peril  of  violation  of 
uuty,  believing  tbe  facts,  snv  that  they  are 
DOb  what  tbe  law  declares  tliem  to  be,  for 
this  would  be  talcing  upon  you  to  make  tbe 
law,  which  is  tbe  province  of  the  Jje^lsla* 
ture,  or  to  construe  the  law,  which  is  the 
provinceof  thecourt."  Pennsj/trania  v.  BeU, 
Add.  160.  And  in  SJierry't  Com,  and  indict- 
nipnt  for  munler  growing  out  of  the  riots  of 
lti44.  removed  by  certiorari  from  tbe  (quarter 
sessions  of  Philadelphia,  and  tried  in  tbe 
niti  print  in  April,  1845,  Juxtiet  Sogers 
charged  tbe  jury  as  follows:  "You  are,  it 
is  true,  judges,  in  a  criminal  case.  In  one 
sense,  of  both  law  and  fact ;  for  your  verdict, 
Hs  in  civil  cases,  must  pass  on  law  and  fact 
topether.  If  you  acquit,  you  interpose  a 
lliiiil  bar  to  a  second  prosecution.  .  .  . 
The  popular  impression  is  that  ibis  power 

.  .  arises  mmi  a  right  on  tbe  jury's 
part  to  decide  tbe  law,  as  well  as  tbe  facts, 
according  to  their  own  sense  of  right.  But 
it  arises  from  no  such  thing.  It  rests  upon 
a  fundamental  principle  of  the  common  law 
tluit  no  man  can  twice  be  put  In  jeopardy 
for  the  same  offense.  .  .  .  It  is  important 
for  you  to  keep  this  distinction  in  mind,  re- 
membering that,  while  you  bave  tbe  pliysi- 
4'al  power  ny  an  acquittal  to  discharge  a'de- 
fondant  from  further  prosecution,  you  have 
no  moral  power  to  do  so  against  the  law  laid 
down  by  tbe,  court.  The  sanctity  of  jour 
ronclusicns  lu  ca^  of  an  acquittal  arises,  not 
from  any  inbcrcut  duuiinion  on  your  part 
over  the  law,  but  from  tlio  principle  tliat  no 


mac  shall  be  twice  put  io  jeopardy  for  the 
same  offense, —a  principle  that  attaclies  equal 
sanctity  to  an  acquittal  produced  by  a 
blunder  of  tlie  clerk.or  atn  error  of  Uie  aiior- 
uey-general.  ,  .  '..  You  will  we  from 
these  consideratiODB  t^e  jcreat  importance  of 
tlie  preservation,  in  criminal  as  well  as  in 
civil  cnecs,  of  tbe  maxim  tliat  tiie  law  lie- 
longs  to  the  court,  and  the  facts  to  Uie  jnry^ 
My  duty  is  therefore  to  cliarge  you  tbat 
while  you  will  io  this  case  form  your  own 

judgment  of  the  facts,  you  will  receive  the 
aw  as  it  is  given  to  you  by  the  oourL** 
Wliart.  Uom.  Append.  721.  To  the  same 
effect,  though  less  explicitly  developed,  are 
tbe  rulings  by  Sergeant,  J.,  of  this  court, 
in  Oom.  v.  Van  SiekU,  BrighUv,  73;  and  by 
Gibson,  Ch.  J.,  in  Com.  v.  JHarmau,  4  Pa. 
369.  And  tltis,  also,  seems  to  have  been  tbe 
later  and  better  considered  opinion  of  Jvdgc 
Baldwin,  whose  charge  in  United  Statea  v. 
Wiiton,  Baldw,  99,  is  commonly  quoted  as 
authority  on  tbe  other  side.  See  bis  charge 
in  United  State*  v.  SHu.  Baldw.  513,  I  do 
not  understand  that  tbe  case  of  fond  v.  Com. 
was  intended  to  overrule  or  conflict  with 
these  decisions,  and,  notwithatandiog  tbe 
latitude  of  the  lannuge  (rf  tbe  opinion,  the 
real  point  decldea  did  not  go  beyond  the 
oiBrmatlon  of  tbe  right  to  an  InstmctkHk 
that  "the  jury  are  the  judges  of  the  law  and 
the  facts. "  In  the  present  ease  it  will  be  ob- 
served that  tbe  instruction  asked  was  that 
the  jury  are  "judge*  of  tbe  law  as  well  as 
of  the  net  ;**  tlutt  u,  of  eadi,  not  merely  oC 
the  joint  reaultof  both.  For  myself.  I  Uiiok 
even  the  fwmula  that  the  jury  m«  judges  of 
the  law  and  the  fact»  objectionable,  as  tend- 
ing to  convey  to  tbe  jury  a  wronc  idea.  The 
language  of  tbe  C<»stitutioo  is  uat  the  juij 
aball  have  ttie  right  to  determine  tbe  law  tjA 
the  facta  under  tl>e  direction  of  the  court. 
This  is  the  accurate  formula,  and  it  means 
only  that  they  have  the  right  tc  determiDe 
tbe  joint  result  of  the  law  and  the  facts  by 
a  general  verdict.  This  is  the  form  which 
ought  to  be  used  when  instructira  on  the 
subiect  is  asked,  and  It  ought  to  be  accom- 
panied by  explicit  instruction  that  the  jury 
are  not  judges  of  the  law,  in  all  cases  where 
there  is  any  apparent  danger  that  the  jury 
will  arrogate  to  themselves  such  function. 

My  conclusions  on  the  general  subject, 
therefore,  are  :  (1)  That  the  jury  never  were 
judges  of  the  law  in  any  case,  civil  or  crim> 
mal,  except  incidentally,  as  involved  in  Uio 
mixed  determination  oi  law  and  fact  by  a 
general  verdict.  tS)  Even  if  ft  oould  be 
conceded  that  tbey  may  have  been  so  In  prim- 
itive times,  their  right  certainly  ceased  after 
the  introduction  of  bills  of  exception  and  tlto 
granting  of  new  trials,  and  a^nittedly  hsa 
not  existed  in  civil  cases  for  centuries.  (3) 
That  there  was  not  orginally,  nor  is  now. 
any  distinction  in  this  respect  between  civil 
and  criminal  cases,  the  true  rule  as  to  boUt 
being  tltOit  "tbe  immediate  and  direct  right, 
of  deciding  upon  questions  of  law  is  intrusted 
to  tlie  judges;  in  a  jurv  it  is  only  inctden-* 
tal."    Hargrave's  nouio  Co.  LiU.  I55i. 

Tlie  idea  of  a  difference  in  the  rltrhls  au't 
functions  of  juries  In  civil  and  criuiitmV 
cases,  as  to  the  detennination  of  tbe  law. 
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■froina miscoDccptionof  tlie coDtroversy 
tlie  rigbl  to  give  a  general  verdict,  and 
aa  error  for  which  tucre  ia  no  respecta- 
English  authority.  »nd  which  the  best 
rican  authorities  haTe  ova-whelmlngly 
iproved.  And.  even  if  the  jury  had  orig- 
j  had  auch  right  in  criminal  caaea  It  waa 
noinalf,  belooging  to  the  period  when 
-s  vere  selectra  &om  the  vicinage  be- 
1  of  tlieir  knowledge  of  the  cue,  and, 
its  coDgeocr.  baa  changed  and  disap- 
nl,  because  totally  inconsistent  with  the 
:ionB  of  courts  and  Juries,  aa  now  under- 
.  «ilh  sound  reason,  and  with  common 
And  such  change,  if  change  It  be, 
he  sanrfion  of  the  const itutionat  provis- 
liat  the  Jury  shall  determine,  "under 
irection  of  the  court, "  of  the  legislative 
sions  for  bills  of  exception,  the  review 
le  evidence  in  casea  of  munler,  etc., 
of  tiie  long-settled  and  inconteatable 
r  of  courts  to  decide  questions  of  evi- 
',  to  set  aside  verdicts  and  grant  new 
without  limit,  except  when  controlled 
e  ancient  maxim  of  the  common  law, 
iied  in  our  conatltutional  Declaration 
ghts,  that  no  man  shall  be  twice  vexed 
le  same  offenae. 

s  whole  subject  ia  discussed  with  ex- 
ive  teaming  and  abiiity  in  l^ats  v, 
i«,  28  Vt.  14.  54  Am.  Dec.  90._  The 
jn  of  tlie  court  by  Hall,  J.,  la  the  only 
IS  attempt  that  I  have  been  able  to  find 
pport  tuB  dofcma  for  which  it  Is  now 
y  responsible,  and,  with  great  respect 
nt  eminent  Jurist,  it  appears  to  me  that 
lole  argument  ia  based  un  the  confualon 
i  rieht  to  determine  the  law  with  the 
to  runder  a  general  verdict.  A  careful 
nation  of  all  the  autboritiea  cite^by 
tnd  they  include  everything  which  the 
earned  and  diligent  reaearcn  could  dis- 
ahowB  that  they  only  go  so  f ar  aa  to 
1  the  light  of  The  Jury  not  to  be  Judges 
Ai  dcteruilne  the  law,  but  only  to  apply 


it  tlirough  ft  general  verdict.  The  dissenting 
opinion  of  Bennett,  J.,  in  the  same  case,  dis- 

flaya  equal  learning  and  sounder  reasoning, 
t  ia  a  atore-house  of  information  on  thf  suti- 
lect,  and  haa  anticipated  everything  that  can 
be  said  upon  it.  A  masterly  iin.ilysis  niid  re- 
view by  (Jhi^  JvHiai  Shnsv  will  iilso  be  found 
in  C(m.  V.  Anthea,  5  CJjuv,  Jf^5.  There  nrfc 
leas  elaborate,  but  equally  clcjir  (iiid  forcible, 
etatemeuta  of  the  arguim-nt  by  Story,  J".,  in 
Umted  StaUi  v.  ButiiMi.  2  Sumn.  240 ;  by  B. 
R.  Curtis,  J.,  in  t'«iV<';  tilnl^g  v.  Mon-it,  1 
Curt.  as.  49;  by  OilcIuiNt,  J.,  in  Pier<x  v. 
State,  13  N.  H.  530;  uml  by  Shiiw,  Ch.  J., 
in  Com.  v.  Porter,  10  .Met.  2^.  Sir  also 
Montgomery  -v.  State,  11  Oliiu,  4i7  ,  Muuifev. 
Com.  3  J.  J.  Marsh.  148;  Towimnd  v.  State, 
2  Blackf.'  151 ;  but  see  Armttrong  v.  State,  4 
Blachf.  247;  Piertan  v.  ^ate,  13  Ala.  153; 
Hardy  v.  Stale,  7  Mo.  607;  A'rfl  v.  ^te.  3 
Tex.  280 ;  Brown  v.  Com.  86  Va.  466 ;  a  very 
able  and  compendious  statement  of  tlie  contru- 
veray  in  England  while  stiil  raging,  befm-o 
the  passage  of  the  Libel  Act,  by  Mr,  Har- 
grave  In  his  note  to  Co.  Lilt.  ]556y  an  arti- 
cle by  Chi^  Jxutiee  Wade,  of  Montana,  in  3 
Grim.  Law  Mag.  484 ;  and  one  by  the  hUe 
Dr.  Francis  Wharton  in  5  South.  Law  Bev. 
(K.  S.)  352,  (reprinted  in  36  Ijag.  Int.  405 
and  1  Crim.  Law  Mag.  47)  ;  7  Dane,  Abr. 
381-883  ;  2  Law  Rep.  187 ;  15  Iaw  Rep.  1 ; 
and  State  v.  Buckley,  40  Conn.  246. 

Aa  already  aaid,  there  ia  not  a  single  re- 
spectable English  autliortty  for  the  doctrine 
in  question,  and  against  the  foregoing  solid 
phalanx  of  the  best  American  Judicial  and 
professional  opinion  I  have  not  been  able  to 
nnd  a  aingle  well-considered  case,  except 
St^tte  V.  Oroteau,  whicb,'^  already  seen,  wus 
by  a  divided  court.  Under  these  circum- 
stances,  whether  the  doctrine  1m  of  much 
practical  importance  or  not,  I  cannot  help 
thinking  it  a  matter  of  rctrrct  that  any  vng. 
tige  of  It  should  be  left  ia  Pvnnttylvania. 


QEOROU  SUPREME  COURT. 


J.  M.  QRAY,  Pfff.  in  Brr.. 
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OB,  and  aooeptlnr  payment  for  the  nune, 
>mp«inT'  cannot  defend  an  action  for  tbe 
>iT  penaJtj-  foourred  by  fallnre  to  deliver 
due  promptness,  on  the  vrouod  ttiat  tbe 
Its  of  the  tslcvmmrelatedtoanleorfu- 
and  oonaeqoeuMy  to  an  Illegal  tranaaoHoD. 

(July  8k  im.) 

*R  to  tbe  8np»ior  Court  for  Houston 
unty  to  xarlcw  a  Judgment  in  favor  of 

note  by  Br  jqkmt.  Oh.  J. 

-For  notes  on  lUetvUty  of  tnasaetloQ  aa  a 
Ke  A  nbeuaer  Binoh  Brew.  Asao.  v.  Hason 
'  I*.  B.  A.  fiOfc  Jatoksoo  v.  Cllgr  Nat.Baok 
.  B.  A.        . . 

A.,       "    ■  ■ 


defendant  in  an  action  iHronght  to  recover  the 
statutory  penalty  for  delo^  u  delivering  a  tele- 
gi^h  message.  Beveraed. 

The  facta  are  stated  in  the  opinion. 

Mem-a.  W.  C.  Winslow  and  Hardeman^ 
Davis  ft  Turner,  for  plaintiff  in  error; 

Conceding  that  dealing  in  futures  is  against 
public  policy,  contracts  therefor  are  iUegal, 
and  that  therefore  the  contract  between  the 
plaintiff  and  sendee  could  not  be  enforced  (.<tu- 
gusta  A'aC.  Bank  v.  Cunningham,  75  Ga.  866;- 
Waltert  v.  Comer,  79  6a.  786);  the  defendant 
could  before  iransmilting  the  message,  and 
while  its  contract  was  merely  executory,  havo 
refused  to  go  on  and  perform  it,  but  after  it 
executed  the  contract,  oy  tranamitling  andde-. 
livering  the  telegram,  it  would  be  e8top^>ed> 
from  setting  up  its  illegality  to  protect  flaelf . 
against  rights  acquired  by  plaintiff. 

Parrott  v  Baker,  83  Qa.  865. 

Tlie  contract,  however,  between  plaintiff  and, 
defendant  was  not  iltegiBi,  Defendant  could 
have  recovered  tbe  charge  for  tranamtttiog  tbo 
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dispalcti  If  It  had  not  been  prepaid,  nnd  It  was 
tberofore  bouod  to  (raDsmit  and  deliver. 

WtvUm  V.  Tdeg.  Co.  v.  manehard,  68  Oa. 
800,  45  Am.  Bep.  480. 

Willie  the  contract  betTreeo  plaintiff  and  de- 
fendant was  legal,  yet  if  plaintiff  was  com^ 
pelledto  invoke  the  illeKal  contract  with  the 
sendee,  to  have  rneaauredliis  damages,  be  could 
not  have  recovered  because  tbe  conlract  for  fu- 
tures being  illegal,  no  legal  damagea  could 
grow  out  of  It. 

Cothran  y.  WfHern  U.  Teleg.  Co.  83  Ga.  26. 

But  if  plaintiff  could  estabBab  his  damagea 
without  invoking  tbe  illegal  conlract.  though 
they  grew  out  of  tbe  contract,  be  could  re- 
cover. 

Ctarkt  T.  Brown,  77  Ga.  606;  Ingram  v. 
Mitchell,  80  Ga  647. 

If  tbia  action  be  treated  as  in  contract,  plain- 
tFff*B  damages  are  fixed  by  alatute,  and  tiie  ille- 
gal contract  need  not  be  invoked  to  measure 
the  damages. 

Plaintiff  and  defendant  are  not  in  pari  de- 
licto. Tbe  telegrams  do  not  disclose  on  their 
face  that  Ihey  relate  to  dealings  in  cotton  fu- 
tures. Defendant  knew  Dothiog  about  tbe  ille- 
gality of  the  contract  between  plaintiff  and 
sendee  at  tbe  time  of  transmittinK  tbe  dis- 
patches and  was  not  intentionally  aiding  plain- 
ifff  in  violating  the  public  policy  >  it  could  not 
therefore  set  up  plaintiff's  illeijial  conlract  to 
excuse  ils  ncfrligence  to  plaintiff. 

Reed  v.  Muscogee  B.  Co.  48  Ga.  102. 

This  is  not  an  action  for  damages  ex  eon- 
tractu,  but  to  recover  a  penalty  imposed  by 
statute  for  tlie  violation  of  a  public  duty  and 
therefore  in  tort. 

Western  U.  Teleg.  £o.  v.  Taylor,  8  L.  R.  A, 
189,  84  Ga.  4u8. 

Messrs.  Gastin*  Gaerry  ft  Hall  Ua  de- 
fendant Id  error. 

BleeU^f  Ch.  J.,  delivered  the  opioion  of 
tbe  court: 

That  tbe  United  Statesman  mlpht  lawfully 
carry  either  a  sealed  letter  or  an  opeo  circular 
from  Ft.  Valley  to  Macon,  though  tbe  contents 
of  tbe  document  related  to  tbe  purchase  and 
sale  of  futures,  is  certain.  Equally  certain  Is 
it  that  a  common  cnrrier  between  these  points 
might  Innocently  transport  a  pofifieniier  whose 
known  business  was  to  make  a  trip  for  the  ex- 
clusive purpose  of  buying  or  selling  futures,  or 
might  carry  and  deliver  a  bundle  of  stationery 
intended  by  the  consignee  for  use  In  bis  busi- 
ness as  a  dealer  in  futures.  In  earh  of  these 
cases  the  object  sought  to  be  subserved  by  the 
wiiler,  tbe  paxseoger,  or  tbe  consignee  would 
simply  be  irrelevant.  To  consider Tt  would  be 
to  introduce  moral  distinctions  not  pertinent  (o 
the  fuDClion  which  the  mail  or  the  carrier  was 
designed  to  perform.  In  like  manner,  under 
the  l^tatute  on  which  the  present  action  is 
founded  the  moral  purpose  of  a  telegram  is  im- 
material, provided  it  is  not  designed  to  prompt 
at  promote  the  commission  of  a  crime  or  a 
tort.  Telegraph  companies,  like  common 
carrien,  are  Toluniary  servaais  of  the  general 
public.  Tbey  exercise  a  public  employment, 
and  offer  tbemselves  for  tbe  traosaclion  of  buai 
ness  in  behalf  of  every  person  who  seeks  to 
engage  their  skill  and  their  special  faalities 
for  a  peculiar  class  of  work.   Their  relation 

14  L.R  A. 


to  tbe  public  ImpoKs  upon  them  the  duty  of 
underiaking  as  well  as  tbe  duty  of  tterform- 
ing,  and  tbe  violation  of  cither  duty  is  a  mis- 
feasance,—a  tort.  It  is  tbe  equivalent,  there- 
fore, of  an  affirmative  ioterfercnre  by  a  mere 
private  person  to  hinder  or  obstruct  commuui- 
catioD.  For  one  of  these  cnmpanies  not  to  re- 
ceive or  not  to  transmit  and  deliver  a  dispatch 
when  it  ought  to  do  so,  is  more  than  a  refusal 
to  contract,  or  than  the  breach  of  a  contract; 
it  is  a  wrong  as  pronounced  as  would  be  that 
of  a  person  who  should  forcibly  exclude  an- 
other from  the  telegraph  office,  and  prevent 
blm  from  banding  in  a  dispatch  which  he  de- 
sired to  lodge  for  transmission^  In  dealing 
with  tbe  wrong  as  sncb,  the  element  of  con- 
tract is  not  involved.  Whv  should  this  Com- 
pany not  have  transmitted,  and  delivered  the 
reply  which  the  plaintiff  sent  to  his  correspond- 
ent in  answer  to  a  dispatch  from  tbe  latter 
which  the  Company  bad  brought  to  him  by 
telegraph?  Tbe  dispatch  was:  "Shalt  Idraw 
for  more  bonus?  Answer  quick."  The  reply 
was:  "If  necessary,  draw  for  more  bonus. 
It  is  admitted  that  the  subject  of  this  corres- 
pondence was  a  transaction  in  futures,  —  a 
species  of  gambling  of  the  worst  description.— 
and  it  fa  on  this  ground  that  tbe  failure  of  the 
Company  is  sought  to  be  justified.  But  tbe 
statute  which  we  are  consideriug  makes  by  its 
letter"  no  exception.  It  declares  thai  every 
company  of  this  description  "shall,  during  the 
usual  office  hours,  receive  dispatches,  whether 
from  other  telegraphic  lines  or  from  iadivid- 
uals;  and  on  payment  or  lender  of  the  usual 
charge,  according  to  the  regulations  of  such  com- 
pany, shall  transmit  and  deliver  Ihesume  with 
impartiality  and  good  faith,  and  with  due  dil- 
{genre,  under peoflUy  of  $100,"  etc  Acts  IStf?, 
p.Til.  In  construing  and  admlnistf  ring  the 
statute,  what  exceptions  can  the  courts  make 
by  implication  ?  Douhtless  a  dispaicb,  to  be 
entillra  to  transmission,  must  he  free  from 
ofien  indecency  or  profanity,  and  perhapaoiber 
vices  of  language  might  condemn  It.  but.  sup- 
posing it  to  be  proper  in  tone  and  expresaion, 
we  should  say  that  the  Company  would  have 
no  concern  with  its  import  unless  It  sought  to 
subserve  either  crime  or  tort.  If  it  disclosed 
either  of  these  ol^ects,  it  seems  to  us  that  tbe 
Company,  for  Its  own  protection,  might  and 
should  refuse  to  handle  it.  It  would  be  ua- 
reasonable  to  suppose  that  the  Legislature  in- 
tended telegraph  companies  to  aid  in  tbe  per- 
petration of  crimes  or  actionable  wrongs,  for 
this  would  be  to  constrain  them  to  do  by  leg- 
islative mandate  what  they  would  have  no  right 
to  do  by  their  own  choice.  But,  on  tbe  other 
band,  any  dispatch  which  a  compauy  could 
lawfully  transmit  by  its  own  choice  ibe  statute 
obliges  it  to  transmit  and  deliver.  Tlie  pow«r 
of  voluntary  selection  is  denied,  for  every 
compaoy  is  required  to  transmit  and  delivt-r 
"with  impartiality  and  good  faith."  A  dis- 
patch cannot  be  rejected  on  aocount  of  ils  sulv 
Ject  matter,  unless  by  sendlnc  It  the  Company 
would  or  might  subject  itself  or  its  servaats 
either  to  indictment  &r  a  civil  action.  Tbis  Is 
a  rational  test,  and  one  that  may  fairiy  be  pTe> 
sumed  to  coincide  with  l^istatlve  inienimn. 
If,  before  the  statute  was  enacted,  a  telegnp4i 
company  could  at  its  own  wUl  serve  one  ras- 
tomer  and  decline  to  serve  uollier,  tbedi^ 
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dies  of  the  two  being  exactly  rimilar,  tbia 
inn  DO  longer  exists.  AUcastomenarenow 
K  treated  alike.  U  one  can  corxetpond 
graph  touching  bis  speculations  in  ratures, 
ooa;  do  co.  Tlierecan  be  no  discrinination, 
faTotitism.  Tbe  compaoT  cannot  waive 
■alitjr  for  one,  and  stand  on  it  against 
tber.  Now,  in  this  State,  tt  is  neither  a 
3C  Dor  a  tort  to  speculate  in  futures.  It  is 
19  immoiality.  and  conflicts  with  public 
cy,  but  it  is  not  Indictable  nor  actionabje. 
tbecoQirarr,  bra  recent  statute  dealers  are 
iffoized  and  tolerated  on  condition  of  reg- 
iag  themaeWes  and  paying  a  fixed  tax. 
)  1888,  p.  22.  It  was  certainly  tbe  legal 
t  of  ibe  company  to  transmit  and  deliver 
dispatch  aent  by  the  plaintiff  if  it  bad 
ed  to  do  so.  It  would  have  incurred  no 
ilty,  subjected  it^^elf  to  no  action  or  indict- 
t.  Moreover,  it  actually  undertook  to  do 
id  received  pav  for  tbe  service;  and  It  bad 
idy  tranamitled  and  delivered  tbe  dispatch 
hich  this  was  a  reply.  Why  serve  one  of 
parlies  and  not  the  other?  But  we  bold 
it  was  bound  to  serve  both,  for  tbe  reason 
the  law  leaves  It  free  to  serve  thenL 
re  there  is  such  a  statute  as  we  are  con- 
a([,  it  cannot  he  a  matter  of  option  to  obey 
■obey.  On  the  contrary,  unlesssome  other 
orbids  what  the  letter  of  tbe  Statute  com- 
[s.  the  letter  must  prevatl.  ^  In  adjudica- 
ipon  a  liite  statute,  tbe  Supreme  Court  of 
oa,  in  Wettem  U.  Teleg.  Oo.  v.  fhrgwum, 
d.  ^15,  held  that  the  company,  when  sued 
ic  penalty  incurred  by  failing  and  refusing 
nsmit  a  dispatch  expressed  in  these  terms: 
d  me  four  girls,  on  first  train  to  Francis- 
totend  fair,"— could  not  defend  by  set- 
ip  that  tbe  dispatch  was  ambiguous,  and 
DO  account  of  certain  extrin^c  facts,  the 
any  had  reasonable  cause  to  believe  and 
elfeve  that  the  girls  wanted  were  proe- 
i,  and  that  the  object  of  the  message  was 
w  prostitutes  to  the  fair.  It  seems  to  us 
h\s  decision  was  correct.  It  did  not  ap- 
bat  the  company  or  its  servants  would 
been  suhjej^t  either  to  indictment  or  to 
if  the  girls  called  for  bad  been  sent  and 
ttended  theTair.  When  a  dispatch  is 
UOU8,  the  lav  would  give  tbe  benefit  of 
ibieiiity  to  tbe  company  dealing  with  It 
civilly  or  crimin^y  for  transmit  ting  tbe 
;?h;  and  hence  it  would  be  the  duty  of 
>mpanv,  in  deciding  wfaelber  to  transmit 
.  to  giTe  the  benefit  of  tbe  donht  to  the 
On  no  other  rule  would  it  be  prac- 
for  telegraph  companies  to  perform 
egittmate  functions  as  servants  nf  the 
I  public.  Tbey  could  not  wait  to  ques- 
id  investigate  the  motives  of  those  who 
mblgiioua  dispatches  for  transmission. 


Indeed,  in  this  State  they  are  required  by  the 
same  statute  we  are  now  dbcussingto  forward 
dispatch  written  in  dtriwr,  and  this  enabtoi 
the  sender  not  only  to  contwal  bb  motives  par- 
tially, but  to  conceal  them  altogether.  This 
may  serve  to  suggest  bow  little  the  company 
is  concerned  with  unlawful  or  improper  mo- 
tives, unless  tbey  are  plainly  disclraed  on  the 
face  of  the  dispatch.  The  cases  of  Bryant  v. 
We$ier»  U.  meg.  Co.  17  Fed.  Rep.  825.  and 
5m«*<ft  V.  WeOem  IT.  Teteg.  Of.  84  Ky.  664, 
were  not  ruled  upon  any  statute,  but  upon 
principles  of  general  law. 

Doubtless  it  is  true  that  a  telegraph  company 
is  not  bound,  even  when  it  contracts  to  do  so. 
to  furnish  to  "bucket-shops"  reports  of  the 
market  prices  of  stock  and  provisions,  nor  to 
allow  "tickers"  for  the  purpose  to  remain  in 
tbe  offices  of  these  immoral  establishments. 
But  were  the  supplying  of  market  reports  and 
"tickers"  for  all  applicants,  "  With  impartinl- 
Ity  and  good  faith,  enjoined  by  statute,  a  dif- 
ferent question,  and  one  more  germane  to  the 
present  case,  might  arise. 

Tbe  Sunday  messages  adjudicated  upon  In 
some  of  the  cases  are  also  without  relevancr, 
for  ibe  statute  does  not  purport  to  prescrloe 
duties  except  as  to  di<)pHtciies  offered  "during 
tbe  usual  office  hours,"— meaning,  of  course, 
legal  office  hours.  So  far  as  we  are  aware,  no 
decision  of  any  court  is  to  be  found  which 
holds  it  illegal  for  a  telegraph  company  to  re- 
ceive and  transmit  messages  relatlngto specula- 
tive transactions  in  futures,  where  that  class  of 
business  has  not  been  made  penal  by  statute. 
That  damages  for  the  breach  of  a  coot  ract  to  cor- 
rectly transmit  a  message  of  that  nature  cannot 
be  measured  by  tbe  results  of  such  dealings  wat* 
decided  In  Ootliran  v.  Wentern  U.  Teleg.  Co^,  83 
Ga.  25,  but  there  is  no  suggestion  in  that  de- 
cision that  the  broken  c<»itraci  was  unlawful. 
On  the  contrary,  this  language  will  be  found 
in  the  opinion:  "  We  think  this  standard  can- 
not be  invoked,  for  tbe  reason  that  contracts 
relating  to  '  futures' are  illegal;  andweseenot 
bow  an  illegal  contract  can  be  called  In  to 
measure  the  damages  sustained  by.  reason  of 
the  breach  of  a  legal  contract"  Theire-may  bc 
strong  reasons  of  public  policy  wfay  legislation 
ought  to  prohibit  all  dealings  in  futures,  and 
all  communication  by  telegraph  tending  to 
foster  ot  facilitate  such  dealings;  but  In  the 
present  state  of  tbe  law,  no  matter  bow  reluc- 
tant telegraph  companies  may  be  to  transmit 
and  deliver  messages  of  this  class,  especially 
if  their  reluctance  arises  after  they  have  ao 
cepted  pay  fordoing  It,  they  have  no  option  but 
to  perform  the  service  or  pay  tbe  penal^. 

Judgment  reverb. 

Lampkin,  J.,  not  presiding. 


ED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OP  NORTH  CAROLINA. 


JU  A.  SPAIN  tt  oL 
its  FM.  Bep.  SOB.) 


of  igoods  mauniAMtiired  by  their  prin- 
cipal at  his  reald«iice  in  ftaother  State, 

and  In  takln;  orders  for  such  smtds,  wlilch  are 
transmitted  to  the  principal  to  be  filled,  oannot 
be  compelled  to  pay  a  llcenae  tax  by  the  State  in 


Psddlars  and  drvmmen  a$  related  to  tnUt-  I  llTertbem  when  ttier  sell  tfaem  is  not  unoonetltu- 
a(aC«  Mmmeree.  ttonal  as  a  ranUatton  of  Interstate  eotnmeroaU  no 

e  tax  on  peddlen  wtio  carry  goode  and  de-  '  discrimioatloD  Is  made  airalost  persoofl  or  prBpert/^ 
LA.  7 
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vMob  tber  nn  operatlDe;  whether  tStej  ore  within 
its  Mstutorr  (Sefloltlon  of  peddlers  or  noL 
8.  FUUbc  orders  taken  ftrom  boaae  to 
house  by  an  agent  In  another  State 

by  sending  the  artteles  la  hulk  to  the  agent  to  be 
dMrlbuted  by  Urn  doe*  not  suhject  the  hitter  to 
the  payment  of  n  lioense  tax  as  a  peddler  when 
he  breaks  the  bulk  and  beftios  the  distribution. 

(jutr  8,  im.) 

APPUCATION  by  A.  Spnin  and  W.  G. 
McCune  for  a  writ  of  oabeas  corpus  b> 
obtain  release  from  Imprisonmrat.  Piittmera 
tUaeharued. 

The  facts  aoffidently  appear  in  tbe  opinion. 

Bond*  J.,  deHvered  the  opinion  of  Uie 
court: 

The  above-named  parties  were  employed  by 
Gately  &  Conroy,  mannfacturers  and  dealers 
in  agents'  epecialties,  to  sell  their  goods,  which 
conelttted  of  lamps,  lamp  shades,  castors,  Ism- 
brequios,  and  every  variety  of  household 
goods. 

Gately  &  Conroy  were  citizens  of  West  Vir- 
ginia, and  their  manufactory  was  at  Cliarles- 
too  in  that  State.  Tbe  petitioners,  in  pursuit 
of  their  business,  reached  Raleigh,  North  Caro- 
Itna,  and  proceeded  to  sell  the  goods  of  Gately 
&Conmyon  tbe  installment  p)an  by  samples. 
Their  method  was  lo  carry  their  samples  from 
door  lo  door,  and  if  they  found  anything  they 


exhibited  waa  wanted  by  Uie  householder,  the 
householder  or  purchaser  ordered  it  by  wiitteit 
orderdirect  from  tbe  manufacturers  at  Ctiarlea- 
ton,  West  Virginia.  No  sample  in  the  hands 
of  the  petitioner  was  ever  sold.  When  the 
purchaser's  orders  reached  Charleston,  tbe  t*- 
riely  of  household  articles  were  lUI  parked  in 
one  or  more  boxe^  and  were  con^gped  to  pe- 
Utlooeis,  to  be  by  them  delivered.  Upon  their 
delivery,  the  purchaser  signed  another  oontnct 
with  the  manofaclurers  respecting  future  pay- 
ments, which  was  forwarded  to  themat  Charles- 
ton. The  form  of  Ihe  order  and  agreement  to- 
pay  on  the  installment  plan  Is  here  inserted: 

Date  189..  Place  Date  

Subeorlber   This  ts  to  certify  (hat  I  haw 

Address    this  day  ordered  from  OBteljr 

Article   A  Conroy  .through  thetraffeot 

Price   One   

Delivered...  18»..  To  bo  delivered  

Amount  paid   Slsned  

Agent   Acdrefw  

Occupation  

Nora— All  coni-aselng  required  to  be  done  tiy 
sample  and  above  spaces  filled. 

Collect  

No  agreement  recognized  that  Is  not  con- 
tained in  this  contract. 

For  tbe  sum  of  |  .  to  be  paid  'tis  me,  tbe 

undersigned,  Gatuy  A  Conroy  have  Ihia  day 
Bold  and  delivered  to  me  the  following  cbai  tela: 

  I  have  paid  on  account  of  vtAA 

purchase  price,  tbe  sum  of  $  .cash,  and 

I  am  to  pay  the  balance  as  follows:  %  


of  otiier  States.  HoweMacta.Co.  v.  Gage,  lOOU.  & 
8TB.  »  L.  ed.  7U;  fie  Wilson  tD.  C.)  U  L.  B.  A.  M; 
State  r.  Bmert,  11 L.  B.  A.  SIS,  8  Inters.  Com.  Bep. 
m,  1(H  Ho.  SU;  Com.  v.  Gardner,  7  L.  B.  A.  808. 138 
PaXU. 

But  a  sale  by  stmple  of  goods  not  yet  brought 
Into  the  tttate  and  owned  by  a  nonresident  ouinot 
be  siil^ectcd  to  a  state  tax  or  Uoenae  fee  as  that 

would  oonstltuto  a  regulation  of  Interstate  com- 
ineroe.  Bobbins  V.  8belby  County  Taxing  Dlst.  120 
U.  8.  tin,  SO  L.  CO.  <tt5;  Corson  v.  Maryland,  UO  D.  6. 
MB,  SO  L.  ed.6O0j  Asher  v. Texas,  2  Inters.  Com.  Bep. 
8U,  3ffl  D.  8.  IBO,  82  L.  ed.  800.  revezsfi^  Ex  parte 
Aeher,  23  Tex.  App.  666:  Stoutenburgh  k  Hennlck. 
129  D.  8.  ill.  as  L.  ed.  «87,  alTg.  Re  Hennlck,  7  Cent. 
Bep.  8117,  S  Hucki-y.  480;  Kz  parte  Uurray  lAla.t  8 
Inters.  Com.  Rep.  S74;  HulAughlln  v.  South  Bend, 
10  L.  B.  A.  8^7. 128  Ind.  471;  State  v.  Agee,  88  Ala. 
110;  Slate  v.  Bracoo,  103  N.  C.  840;  Ft.  Boott  v.  Pel- 
ton,  as  Kan.  784;  parte  Stockton.  8U  Fed.  Bep.  06; 
Ferrarta  v.  Kyte,  19  Nev.  43&;  Simmons  Hardware 
Oo.     UeOulre.  38  La.  Ann.  848. 

An  ordinance  requiring  a  lioense  tax  from  ped- 
dlers and  deolnrlng  that  all  persons  S^Hng  from 
house  to  house  by  retail  from  samples  or  otherwise 
shall  be  deemed  peddlers  Is  void  as  a  regulation  of 
commerce  so  far  as  It  relatea  to  sake  by  KBUtents  of 
other  States.  Re  Klmmel,  8  Intws.  Com.  Bep.Ul 
41  Fed.  Bep.  775. 
.  The  same  rule  applies  to  the  solicitation  of  orders 
for  tKKtks  not  yet  brought  Into  the  State  and  owned 
by  a  nonresident.  White.  IIL.  B.  A.  28t,  8 In- 
ters. Com.  Bep.  681. 48  Fed.  Bepb  OlSj  Blo«m>lDSton 
V.  Bourtand  (111.1  Hay  11, 1681. 

Tbe  same  is  true  as  to  a  oaavaseer  for  goods  or 
books  as  an  agent  for  a  person  doing  buelneas  In 
anoUier  State,  even  though  he  has  a  branch  olDoe 
within  the  State  to  supply  can vasKtB.  BeSflohoK 
48  Fed.  Bep.  181. 

But  one  bringing  goods  Into  a  State  for  the  pur> 
poseoC  peddUsgtboBlB  subjeot  to  a  •t4tte  statute 
rwiahrlDir  a  ttoenaa  for  peOdUar.  Hash  r.  Muf 
U^l  |LKy.X.]lep.  lU. 
14  L.  K  A. 


A  state  tax  on  stove  range  agents  selling  goods 
which  are  within  the  f'tate  la  not  s  regulation  of  fai- 
terstate  commetoe.  Bynes  v.  ftlgga,  II  Fed.  Bsp. 
08. 

An  occupation  (ax  required  from  every  person 
or  flrni  who  peddles  clocks  is  not  a  regulatton  of 
eomnwroe,  Sx  parte  Butin,  28  Itoz.  App^  M. 

But  sutdi  a  tax  by  a  territory  levied  opoo  «aoh 
peddler  of  watches,  clocks  or  other  wares  not  maou- 
faotured  wltbln  the  territory  is  nnoonstituttonal  as 
an  attempted  discrimination  against  manuteoturaa 
ofotherSmtes.  Sogers  t.  McCoy  (Dak.)  May.  IMH 

An  ordinance  imposing  a  tax  upon  traveling  mer- 
ohanu  vending  merobandlso  other  than  the  manu- 
factures of  tbe  State  Is  an  uooonstltutional  regu- 
lation of  Interstate  commerce.  Ez  parte  Thomao, 
71OB1.  204. 

A  Slate  statute  requiring  a  license  of  a  petsott 
peddling  tea  which  is  tlie  growth  of  a  foreign 
country  is  unconetttntionaL  State  Pratt,  i  Hnr 
Eng.  Bep.  8S7,6B  Vt.  300. 

A  state  tax  on  peddlers  of  sewing  maohhwa  Is 
not  unconatitutional  if  It  applies  alike  to  those 
manufactured  to  tbe  State  and  out  of  It.  How* 
Macb.  Co.  V.  Gage,  100  U.  8.  878. 28  L.  ed.  IM  Stamr 
Mfg.  Co.  V.  Wright.  88  Fed.  Bep.  181. 

The  same  is  true  nf  a  statute  requiring  a  stats 
Uoenso  for  "any  agent  Irsvellng  with  (me  or  mors 
horses"  to  "sell  any  llgbtntng  rod.  sewing  msehtns 
or  organ  or  other  musical  iDstrument."  Btate  v. 
Blcbaitls,  3  L.  B.  A.  706,  82  W.  Ta.  818. 

But  a  discrimination  between  dtiteaa  of  tbs 
State  and  cltlaena  of  other  States  as  to  tbe  prloe  of 
llcen8elsprohibltrdbyU.8.Const..art.i,l2.  8tat« 
V.  Wlggln.  1  L.  R.  A.  G8.  81 N.  H.  S0& 

A  state  statute  requiring  a  license  from  evorr 
peddler  or  itinerant  trader  by  sample  or  otiMunlou 
unlen  he  Is  a  disabled  soldier  of  the  State,  is  uocotw 
stitutional  as  a  regulation  of  oonamnoe.  Wrenstat 
IronRangeCo.  v.  Johnson,8L. B. A.ffl,9InteiC 
Com.  B^  US.  8443«.  14. 

B.A.B. 
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each  and  every  unlil  tiie  full  amount  is 

paid.  To  secui*  deferred  psyments,  I  hereby 
reliDeuishuiitollie  said  Gately  &  Conruy,  all 
my  nebt,  title  and  owDersbip,  In  and  to  said 
cbattels.  to  bave  and  to  hola  the  same  nntil 
said  iDdebtodoess  is  paid;  aod  in  conaideretion 
that  I  will  meet  said  payments  promptly,  and 
-will  safely  keep  said  cbattels  ana  use  the  same 

-with  care  at  ,  and  tbat  I  wilt  not  remove 

the  same  therefrom,  wttbout  their  knowledge 
and  consent  first  obtained,  fhe  said  Gately  & 
Conroy  hereby  permit  me  to  hold  said  cbat- 
tels for  them,  and  to  enjoy  the  use  of  the 
same,  while  in  my  poasessioD,  on  the  foiloning 
conditions: 

If  I  fail  to  promptly  pay  any  one  of  said 
deferred  payments  wbea  tbe  same  become 
due,  or  if  I'  misuse  said  cbattels,  or  remove, 
or  attempt  to  remove,  ibe  same,  or  any  part 
tbcteof,  from  said  location,  or  in  case  of  the 
seisore  of  the  same  bv  process  of  law,  or  in 
case  tbe  said  Gately  &  Coonnr  have,  In  their 
opinion,  good  reason  to  fear  Kir  tbe  safety  of 
their  interest  in  said  chattels,  tbe  said  Gately 
A  Conroy  are  to  have,  and  are  hereby  con- 
ceded  tbe  right,  to  take  said  chattels  back  into 
their  posses."ion,  without  previous  demand 
and  without  legal  writ,  and  for  tbat  purpose  I 
hereby  give  them,  or  their  agents,  the  authority 
to  enter  my  premises  without  legal  process,  at 
any  reasonable  hour  of  the  day,  and  carry  nid 
cbattels  away. 

IC  is  expressly  understood,  however,  that  if, 
for  any  of  tbe  foregoing  reasons,  said  chattels 
are  retaken  by  said  Gately  A  Conroy,  under 
the  terms  of  Uiis  instrument,  tbe  said  Gately 
A  Conroy  may  repair  and  store  the  same  at  my 
expense,  aitd  may  sell  the  same  within  a  rea- 
sonable time  at  private  sale  or  otherwise,  in  the 
regular  course  of  business,  and  pay  over  to  me, 
or  m^  assigns,  the  proceeds  of  such  sale  re- 
maining after  first  dednctiog  therefrom  all 
sums  still  owing  by  me  on  account  of  ibe 
above  mentioned  deferred  payments,  logetber 
with  all  reasonaUe  charges  and  expenses  at- 
tending the  recovery,  re^dr,  storage  and  sale 
of  said  chattels  (Including  coart  oosia  and  at- 
torney's fees). 

Party's  name  in  full  

Home  address:  Witness  our  bands  and 
Ka.  Street   seals  this    day  of    189  . 

Poelofflce  Gately  A  Conroy.  [Seal] 

State,  [Seal] 
Agent, 

There  is  no  dispute  about  the  facts.  For 
conducting  this  business,  tbe  petitioners  were 
arrested  by  the  authorities  of  North  CHrolina, 
and  being  held  in  custody  have  petitioned  to 
be  released  on  habeas  corpus,  because  their 
arrest  and  imprisonment  are  in  violation  of 
tbe  CoDKiitiitlon  of  the  United  Stales. 

The  charge  against  the  petitioners  is  that 
they  violated  chap.  216,  g  24,  of  the  Laws  of 
North  Carolina  of  1880. 

This  ebapier  and  aection,  so  far  as  this  case 
is  concerned.  Is  ia  the  words  following: 

"  Every  person  a  dUzeo  of  the  United  States 
authorized  to  do  business  in  this  State,  wbo.  as 

principal  or  agent,  peddles  goods. 

wares  or  merchandise,  aball  pay  a  license  lax 
as  followB  ' 


The  tax  preacrfiwd.  petitioners  refused  to 

pay. 

The  question  tbeo  to  be  determined  is 
whether  or  not  this  Act  is  in  violation  of  the 

S revision  of  the  Constitution  which  gives  to 
oogrera  the  power  to  regulate  commerce  be- 
tween the  States. 

In  the  cii^e  oE  UMiiis  v.  Shelby  County  Tak- 
ing Diti.,  120  U.  S.  m.  30  L.  ed.  094,  the  su- 
preme coiift  has  *ai<!  in  ji  most  elaborate  opio- 
lOD  by  Jiixtice  Bradley,  tliat  the  negolialiOD  of 
sales  of  izoods  wbicb  are  In  another^  £tate  for 
the  purpose  of  intrmluciog  them  into  the  Stale 
wbeie  tbQ., negotiation  ia  mode,  Is  iniersiate 
commerce,  t^e  Carolina  statute  applies  to 
every  person  a  citizen  of  the  United  States, 
and  makes  no  discrimination  between  the  citi- 
zens of  that  State  and  those  of  tiie  other  Staiea 
But  in  the  same  oi^nian,  tbe  supreme  court 
determines  tbat  tli&  is  of  no  consequence  be- 
cause interstate  commerce  cannot  be  land  at 
all,  whatever  a  Slate  may  choose  to  do  in  tbe 
way  of  taxing  its  own  citizens  engaged  in 
trade. 

We  may  conclude  then,  safdy,  that  tlieae 
petitioners,  when  engaged  In  sbowi'ig  tbe 
samples  of  goods  manufaciored  by  tbeir  prin- 
dpals  in  West  Yirglnh,  were  engaged  in  Inter- 
state commerce,  and  tbat  whether  or  not  tb^ 
came  within  Aorth  CarollDa's  itatulwy  deif- 
nition  of  peddlers,  tboy  oould  not  be  tued  by 
tbat  State. 

So  far,  the  facts  in  this  case  coincide  with 
those  in  Hobbint  v.  Sh^  Oounty  Tax.  IHtt. 
aai-ra.  There  Is  a  fact,  however,  in  Uila  oaae 
which  it  is  argued  disUnguishes  li  from  that. 
It  is  admitted  here  ibat  while  these  petitkiD- 
ers,  "drummers,"  as  they  are  styled  in  tho 
Sfielbf/  Oountjf  Tazing  Diatriet  Cote,  were  en- 
gaged in  the  ?ale  of  goods  from  the  West  Vir- 
ginia factory,  which  were  ordered  by  tbe  pur- 
chaser directly  fnom  tbat  State,  nevertbeleKS 
tbe  whole  of  tbe  articles  sold,  comprlsiag  every 
variety  of  imall  household  stuff,  was  plaeed  m 
a  box  or  boxes,  consigned  in  bulk  to  pelitlonera 
for  distribution,  and  that.wben  the  box  con- 
taining them  was  opened,  tbe  property  became 
intermingled  with  tbe  prooerty  of  the  State 
and  was  taxable,  and  the  peddling  of  U  liable 
to  the  tax  prescribed. 

We  are  of  opinion  that  under  the  derisions 
of  the  supreme  court,  this  property  did  not 
become  taxable  in  North  Carolina  until  it 
reached  the  purchaser.  It  is  idle  to  say,  as 
the  supreme  court  does  in  tbe  case  quoted,  that 
a  nonreeident  may  send  drummers  or  persons 
to  solicit  sales  In  a  sister  State,  but  that  the 
State  may  tax  him  for  making  delivery  of  the 
goods  sold.  If  tbese  goods,  which  petitioners 
sold  In  North  Carolina,  had  been  placed  in 
charge  of  an  express  company,  packed  in 
boxes,  with  directions  to  open  the  box  at  the 
point  of  consignment  and  to  deliver  to  tb*<  par- 
ties whose  names  were  on  a  descriptive  book, 
the  several  articles  set  down  therein  to  tbem  as 
purchasers,  could  tiie  express  com  pan  v  have 
been  a  peddlerf  Tbe  right  to  aell  im|dles  the 
obligation  and  right  to  deUver.  It  Is  M  modi 
interstate  commerce  to  do  one  as  the  other. 

We  are  of  opinion  thai  tbe  arrest  of  these 
portles  was  illegal,  forthe  reasons  above  given, 
and  dinct  thrir  dbchaise  fran  caktody. 
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One  aoUdtlaf  order*  fbr  eroods  from 
house  to  htnue  cannot  reftue  to  comply 
with  the  terms  of  a  police  ordinance 

Twulatlnff  Buch  buslDeae,  which  Hppllea  to  all 
alike,  on  the  ground  that  he  li  enitaged  In  inter, 
•tate  oommerae,  because  he  to  working  for  a  per- 
■oodomloUedlnanotberStiiteandslGiplrezhlMls 
■amplM  and  takes  orden  wblob  are  fllledbr  an- 
otber  agent  or  by  express. 

lOotober  S,  IBBL) 

APPEAL  by  defendftDt  from  aiudnneot  of 
Uie  Court  <^  Cnninon  Pleas  ror  Crawford 
County  io  favor  of  plaiotifF  in  an  action 
brougbt  to  recover  a  penalty  for  defendant's 
alleged  violation  of  a  city  ordinance.  Af- 
firmed. 

The  facta  sufficiently  appear  in  the  opinion. 

Memrt.  Rover  Sherman  and  Bamnel 
Ommblne,  for  appellaut: 

The  powec  of  tbe  State  to  recnlate  tbe  sale 
wiifaio  ber  limits  of  cmnmodliies  injurious  to 
public  bealth,  tnorals  or  peace,  is  recognized 
as  existing,  superior  to  tbe  power  of  Congress 
to  regulate  commerce  among  tbe  States;  but 
tbe  exercise  of  Uiis  power  cno  b^n  only  wben 
tbe  article  sold  ceases  to  be  In  Uie  ownersbip 
of  the  citizen  of  another  State. 

Leiiif  T.  Hardin.  18&U.  8.  100-1S4,  84  L. 
«d.  138,  187;  Hobbins  v.  Slielbg  County  Tax. 
Ditt.  120  U.  S.  4U7,  80  L.  ed.  697. 

Tbe  courts  of  Pennsylvania  have  not  de- 
cided contrary  to  wbat  ii  now  the  prevailing 
opinion  as  to  tbe  law. 

Warrm  v.  Gadr.  9  Cent.  Rep.  807, 117  Pa. 


307:  (Mm.  v.  OardMr.  7  L.  TL  A.  600.  ISSFa. 

284. 

Tbts  case  b  precisely  like,  but  In  some  re- 
spects stronger  than,  RoHbiM  T.  Ifh^  Oautitg 
Tax.  DM.  fso  U.  8. 489,  80  L.  ed.  604.  See 
also  Bothermei  v.  Meyerte.  0  L.  R  A.  866,  8 
Intersi  Com.  Rep.  815,  186  Pa.  850-856. 

This  was  an  indirect  tax  upon  Mr.  Sbepaid't 
business  and  property. 

Waton  V.  MiM&uri,  01  U.  a  875,  88  L.  ed. 
847;  Watting  v.  MicAigan,  116  V.  S.  446.  29  L 
ed.  681. 

Jfr.  OeoTfe  A.  Chase,  for  appellee: 

The  fee  required  to  be  paid  by  tbe  ordinaott 
is  not  a  tax,  but  a  license  fee.  It  is  not  a  tax 
upon  either  tbe  business  or  property  of  Hbep- 
ard  &  Co.,  but  acondtiioa  precedent  before  tbe 
defendant  Brenoan  shall  pursue  tbe  occupation 
of  canvasser,  bawker.  pradlo-  or  agent. 

See  Cooley,  Taxn.  8B6;  Borroagb,  Taxa. 
79:  Cooley,  Const.  Lim.  £02,  and  noU. 

If  it  be  a  Hcense  fee  or  tax  ft  cannot  be  a 
regulation  of  commerce. 

Litknte  Ibr  Ouet,  72  U.  8.  5  Wall.  471, 18 
L.  ed.  500;  (hbcrne  v.  Mohilf,  83  V.  8.  16 
Wall.  470,  81  L.  mL  470;  Ward  v.  Marytand, 
70  U.  S.  18  WaU.  418,  90  L.  ed.  400.  Bee 
Button  V.  Schaffer.  0  Pick.  415;  Dillon,  Hnn. 
Corp.  4tb  ed.  867,  nttt  S,  and  cases  died; 
Tenney  v.  Urn,  16  Wis.  666. 

Under  a  power  to  "license,  tax,  renilste, 
suppress  and  prohibit  hawkers,  peddlers, 
pawnbrokers,"  el«.,  a  city  may  grant  Hoenm 
imposing  such  conditions  and  burdens  as  it 
sees  fit. 

iMunder  v.  Ohicngo,  111  III.  291.  See  also 
Warren  v.  Qeer,  0  Cent.  Rep.  307, 117  J^.  807; 
Oom.  V.  Qardner.  7  L.  R  A.  666,  188  Fk.  884. 

Williams,      delivered  tbe  opinion  of  ttw 

court: 

There  are  two  qaestlons  presented  1^  this 


KOM.— FaKdftw  of  onHnaneM  repiAttliia  ItmtMna 

A  munfclpat  oorporatloD  may  regulate  and  li- 
cense thcbuslneeaof  peddling,  butlsaot  warranted 
Id  Impoetogta  tax  upon  aucb  business,  espeolatJr 
whenltdlBorinitnateeaKHlnBt  nonrCBidents.  Huhl- 
enbrlnok  r.  Long  Branch  Comrs.  4S  N.  J.  L.  8R6, 80 
Am.  Ueph  618. 

In  Kip  V.  FatenwD.  38  L.  J.  L.  SIM,  under  author- 
tr  In  tbe  charter  of  the  oltr  to  pegs  ordfnanoee 
regulating  Its  general' police,  an  ordinance  passed 
ezaoting  a  lee  of  flveoeau  for  each  uae  of  tbe  put>- 
11c  streets  ot  Patcrson,  to  sell  hay,  wood,  or  oouatry 
produce,  or  other  articles  usuallr  sold  In  open 
market,  was  faeld  to  be  uareasonable  as  a  regula- 
tion, and  Illegal,  becauae  It  was  a  tax. 

So  In  Hew  York  v.  Second  Ave^  R.  Co.,  tt  K.  T. 
m,  the  Court  of  Appeals  (tf  the  State  of  New  York 
held  thataa  ordlnaaoe  of  tbe  oommon  couaoU  of 
Mew  York,  requiring  a.  payment  ot  SSO  annuaUr 
for  a  license  for  everr  passenger  car  running  In 
the  Mr  betow  Ufitb  eteeet  was  note  poUee  regubi- 
«loo  under  tbe  general  poweiB  ot  tbe  oMt  to  make 
laws  and  ordlnanoea  for  tlie  good  gorennnent  ot 
the  oltjr.  but  a  tax  upon  the  company  for  revenue 
purposes  In  derogation  ot  its  rl^li  ot  property, 
and  on  that  aocount  unlawtul  antt  void. 
UKRA. 


Authority  under  a  charter  to  pass  br-Uvs 
ordtnancestollcense.  control,  regulate,  orprohlbtt 
a  buBlnesi  or  trafllo  within  a  ninniclpallty  girei  no 
power  to  impose  a  tax  tor  revenue  purposas.  The 
powers  are  essentlallf  diffraent  and  dtatinai.  Tbor 
may  be  unitodly  exercised,  it  such  appeaia  to 
be  the  legislative  will,  but  between  them  there  ii 
DO  necessary  or  legal  ooDDOctiOD.  Essex  County 
Freeholders  v.  Barber,  7  N.  J.  L.  78. 

In  the  case  ot  State  v.  Hoboken,  CI  N.  J.  L.  Tt, 
where  this  question  received  tuU  ooostdefatloo, 
and  many  authorities  are  colleoted,  tbe  prevalUng 
opinlOD  Is  In  denial  ot  tbe  ability  of  munioipalgor- 
emmcn  ts  to  use  tbe  power  of  ilcooslng  as  a  reveoui 
measure,  unless  a  legislative  intent  Is  manlfMted 
that  such  power  may  be  used  btr  that  pmposs. 
Muhleobrinck  v.  Long  Bianoh  Oomia.  tf  N.XIk 

au,  as  Am.  Hep.  518. 

ThA  taot  that  the  license  fee  Is  pOyoble  Into  as 
treasutr  of  tbe  mnntctpailty,  inovlded  tbe  tee  be 
a  reosonaUe  fee,  does  not  impress  it  wMi  tfes 
oharaoeer  ot  a  tax.  JOhneoa  v.  PtalMMpMi.  > 
Pa.  MSu 

All  ofOnaooes  most  be  reasonable,  and  not  to- 
oonelstentwtth  tbe  laws  of  the  State.  «Kyd.Oof^ 
W:  DiUoo.  Mun.  Oorp.  ■  ai»:  Kip  v.  PatersOn,  >  K. 
J.  L.  mft  Oeoley,  OooM.  Lin.  «n.  m. 
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ord.  Tbe  tint  Is  wbether  the  coart  befow 
acofRCl  fn  lliidiDefifl  a  fact  that  tbe defend- 
t  «u  B  peddler.  Tbe  oUkt  Is  wbether,  m  a 
tter  of  kw,  Uie  defendant  Is  enmred  In  In- 
state commerce  and  under  tbe  protection 
he  nnttosRl  goTemmegt.  If  tbe  defendant 
I  peddler,  tbe  law  is  settled  in  this  State  that 
is  not  abore  tbe  obligaMoo  to  eooforni  to  the 
(rireoMDlaof  tbe  laws  of  the  State  regulating 
boslnem  of  peddUng.  The  Leelclnture  has 
•DouBced  bis  bwdnesR  lo  b»  injurlons  In 
dency,  and  baa  forbidden  anyone  to  engage 
t  except  nader  certain  regnlationa  intended 
iring  nicb  person  under  tbe  notice  of  tbe 
il  authorities,  and  afford  some  little  security 
bi3.gnod  bfbavior.  Tbeae  rwilstlona  have 
D  made  in  tbe  exerdae  of  the  police  power, 
irotect  tbe  public  from  frand  and  Tloleoee, 
they  are  roDsiitutTonat  and  valid.  Com.  t. 
■dner,  188  Pa.  284.  7  h.  R.  A.  606. 
ut  wbat  iB  the  defendant's  businfes  as  gath- 
I  from  the  facta  appearing  in  the  case  stated  ? 
certainly  is  not  an  importer,  or  a  'wholesale 
er  supplying  the  trade  in  this  State,  from  a 
-ce  of  supply  beyond  tbe  state  line».  in  orig- 
orunlnrolttn  packages.  He  is  not  a  "drnm- 
"  or  tntTeling  agent  aeteg  as  an  interroe- 
y  between  tbe  importer  or  tbe  wholesaler, 
tbe  local  trade.  Atihough  becarrles  a  few 
■les  on  bis  back  or  in  his  wairon  he  would 
lly  nsk  U8  to  hold  that  he  was  engaged  in 
"Stale  transportation.  He  comes  into  this 
>,  according  to  Uiecase  stated,  ia  order  that 
lay  here  engage  in  tbe  busliiess  of  going 
I  bouse  to  bouse  to  sett  frames  and  plcliin*s 
t  dealer  who  resides  in  another  Stale.  He 
s  bis  customers  in  their  own  bonnes.  To 
imntesof  tbe  homes  into  which  he  intrudes 
elf  be  exhibits  what  bealle^stoheasnm- 
f  the  goods  be  is  prepued  tosapidy.  Tbe 
apparent  difference  between  him  and  the 
laiT  pack  peddler  fs  that  the  peddler  pro- 
B  the  precise  article  he  offers  for  sale,  and 
era  it  to  the  purchaser  on  tbe  spot;  while 
efendant  produces  from  his  pack  asample, 
jstomer  buys  on  his  assurance  that  the  artl- 
illbelifceit,  and  tbe  article  is  aubaequebtlv 
i-red  by  some  itinerant,  ortty  express.  If  ft 
livered  at  all.  There  is  in  each  case  the 
IntniBfTe  domicDlary  vi^tatton,  the  same 
leas  personal  pursuit  of  a  purchaaer,  tbe 
practiced  and  persistent  Itlneraoti  salesman 
;ly  pressing  bis  wares  on  tbe  attention  of 
who  neither  need  nor  wish  for  them,  but 
ire  unable  to  resist  the  wiles  or  penetrate 
ceptloos  practiced  upon  them.  The  bust- 
f  both  Is.  in  general  character,  tbe  mine, 
her  the  difference  io  mode  of  delivery 
1  distlDguiah  tbe  one  from  tbe  other  Is, 
I  case,  a  mstterof  no  consequence  wbat- 
Tbe  ordloance  under  wblch  tills  suit 
rout^fat  Is  not  directed  against  petldters  by 
bn't  affaiust  a  particular  method  of  mak- 
les  of  goods.  It  forbids  any  person, 
er  a  citizen  of  this  or  any  other  Slate,  to 
!  in  the  business  of  caovat<singor  solicit- 
thin  the  City  of  Titusville  for  orders  for 
books,  paintings,  wares  or  merobandise 
kincf.  without  first  obtainiDg  a  Horase 
be  maycfr  for  that  purpose.  It  does  not 
lioAte  against  olttzens  of  other  States,  or 
or  mannfaetnnd  fn  other  States, 
not  wliolly  proMUt  tbe  exercise  of  any 


irade  or  business.  It  regulates  a  particular 
burioess  to  such  a  manner  as  to  hrlog  those 
who  engage  In  It  under  the  notloe,  and  so  far 
as  possible  under  the  supervision,  of  tbe  poHce 
aatborltlea  of  tbe  City.  Whether  the  defend- 
ant is  a  peddler  ts  therefore  not  tbe  question  to 
be  settles.  It  is  whether  the  defendant  Is  en- 
eaged  in  the  business  descritied  in  tht  ordinance. 
If  be  is,  and  tbe  agreed  fa^  show  clearly  that 
be  is,  tben  be  must  obey  it  m  show  that  it  is 
not  binding  on  Mm.  We  do  not  understand 
that  he  denies  tbe  power  of  the  dtj  to  pass 
such  an  ordinance  upon  the  atolborlty  of  any 
of  our  own  cases. 

Tbe  case  of  Warren  t.  Qeer,  117  Pa.  S07,  9 
Cent.  Rep.  807,  Involred  the  Taliditr  of  an  or- 
dinance drawn  hi  almost  tbe  Ideotlosl  words 
found  tn  this  one.  Tbe  oourt  below  held  that 
tbe  Ijorough  had  not  power  to  pass'sucban  or- 
dinance becanse  it  interfered  with  tbe  exercise 
ol  a  comrnon  right.  Tbtscouit  heldolberwise, 
and  distioctlv  asserted  tbe  power  of  tbe  borough 
to  mahe  and  the  duty  of  the  courts  to  enforce, 
tbe  ordinanee.  But  it  Is  urged  (hat  the  Uoite<l 
Slates  courts  have  beld  another  doctrine,  and 
that  we  should  put  ourselves  in  harmony  with 
tbe  law  as  beld  by  them.  We  recognf?.e  the 
duty  to  which  our  8tt«>ntion  is  thus  called  and 
shall  dischnrge  It  with- great  plefl.<inre  wherever' 
we  find  ourselves  In  conflict  with  tbe  decisions 
of  the  Supreme  Court  of  tbe  United  Stales  up- 
on this  or  any  other  subject.  We  are  thus 
brought  tocondderlheBo-call^  '^tederal  ques- 
tion,'*—tbe  question  wb^er  the  nan  wbo  soils 
ready-made  clothing,  plooh-beck  jewelry,  pic- 
ture frames,  or  other  articles,  from  house  to 
bouse,  by  persona)  solicitation  addressed  to  one 
whom  be  bas  Ivougbt  to  bay,  in  tbe  privacy  of 
his  or  her  own  home,  ia  engaged  io  interstate 
commerce,  and  therefore  supotor  to  the  poHce 
power  of  tbe  States.  We  shall  not  uodertAe 
a  deflnliloD  of  Interstate  commerce.  It  is  per- 
haps too  eorlv  to  attempt  it.  But  the  Supreme 
Court  of  the  United  States  has  provided  us  with 
abundant  authority  apon  the  real  question  we 
have  to  consider,  which  Is,  wb^ber  tbe  basA- 
tKss  of  tbe  defendant  is  subject  to  -tbe  police 
powerf  In  Buton  Beer  Co.  i.  Ma»$a^tMtt», 
97  U.  S.  30,  84  L.  ed.  080,  that  court  laid  down 
the  broad  proposition  that  "all  rights  are  held 
subject  to  the  police  power  of  the  State."  In  the 
course  of  a  very  salisfactory  dlicussion  of  tbe 
subject  by  tbe  learned  justice  deUvering  tbe 
opinion  of  the  court,  this  language  is  employed : 
"Whatever  differences  of  opioloa  may  exist  us 
to  the  extent  and  tmuodaries  of  tbe  police 
power,  and  how  difficult  it  may  be  to  render  a 
satisfactory  definition  of  it,  there  seems  to  be 
no  doubt  tbat  it  does  extend  to  tbe  protection 
of  tbe  lives,  health,  and  property  of  tbe  citlr^n, 
and  to  the  preservation  of  good  order  and  ibu 
public  morals.  Tbe  Leeislature  cannot  by  any 
contract  devest  itself  of  the  power  to  provide 
for  these  objects.  They  belong  empbatically 
to  that  class  of  objpcis  which  demand  the  at>- 
plication  of  tbe  maxim,  mius  populi  sujtreina 
ler.  In  Mvgter  v.  Kantcu,  138 1.  9.  688,  81  h. 
ed.  205.  a  law  which  did  not  regulate  but  ab- 
solnlely  |nY)biblted  the  manuhujluie  and  sate 
of  liquors  in  Kansas  was  sustafiMd  as  a  ralid 
exerdse  of  the  police  power.  To  the  same  ef- 
fect fs  fbeter  V.  Kttnaat,  110  U.  S.  201,  205,  :d8 
L.  ed.  OBO,  «M.  Bqoalty  conclusive  upon  this 
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pdot  tire  tiw  (Mtonurgarine  cftcee.  TUs  StaXe 
fortmde  both  the  maDufacture  and  sale  of  thai 
oommodiiy  except  under  lestrlctioDs  wbicb 
were  desiinollve  to  the  buuDeaa  Webeldihe 
law  Talid  a»  aa  exercise  of  ibe  police  power, 
and.  OD  appeal,  the  Supreme  Court  of  Uie 
United  Utatea  afflrtoed  the  dedsioo.  The  fact 
that  theartide,  ibe  manufacture  aod  sale  of 
wbicb  is  tegulatrd  or  prohibited,  Is  made  uo 
der  tbe  authority  of  letters  pateot  graoted 
the  United  States  docs  not  prevent  Uie  exercise 
of  the  police  power  of  the  etaU«. 

lo  FaUtnon  v.  Sentveiqf,  97  U.  S.  501,  34 
L.  ed.  1115.  tbie  question  was  raised,  and  it  was 
held  that  letters  patent  confer  no  new  or  inde 
pendent  right  of  sale  but  secure  an  exclusive 
rjg;ht  in  the  discovery  to  tbe  ioTeDtor  or  bis  rep- 
Traeulative.  Ihis  nf^bt  is  iucorporeal,  but 
"tbe  use  ot  the  tangible  property  that  comes 
into  existence  by  the  application  of  the  discov- 
ery is  not  bt^OTid  the  control  of  Stale  Legis 
lature." 

On  the  olber  luttd.  It  was  dfsllDCtlv  held  in 
Pattermm  v.  £«n<«aky,"lbat  the  right  wbicb 
the  patentee  or  his  assignee  possesses  in  tbe 
property  created  by  tbe  application  of  a  pat- 
ented discovery  must  be  eujoyed  subject  to 
ibe  complete  and  salutary  power,  with  which 
ihe  Slates  have  never  parted,  of  so  defining 
and  regulating  tbe  sale  and  use  of  prcweriy 
within  their  respective  limits  aa  to  aftorapra- 
tfclion  to  the  many  against  the  in  juiknu  con- 
duct of  the  few." 

In  Webber  r.  Virginia.  108  C.  8. 844,  06  L. 
ed.  565,  it  was  said  byJvati^  Field,  delivering 
the  opioioD  of  tbe  coon,  that  "  tbe  patent  for 
a  dynamite  powder  does  not  prevent  the  State 
from  preacnbing  tbe  condilifns  of  lla  manu- 
facture, storage,  and  sale  so  as  to  protect  the 
community  from  the  danger  of  exploeioD."- 

But  while  the  existence  of  the  police  power 
is  thus  clearly  recognized  by  the  courts  of  tbe 
United  Stales,  it  must  be  exercised  by  means 
of  laws  that  are  equal  and  uniform  in  their 
operation.  It  mutt  not  he  made  use  of  as  a 
meana  for  dlseriminaHnr  between  citizens  of 
the  diflerrat  States.  If  It  is,  it  loses  its  police 
diaraeler  aaA  becomes  an  unconstitutional 
trade  regolaiioo.  Thus  the  State  of  Missouri 
passed  a  taw  prohibiting  tbe  sale  of  goods 
grown  or  produced  or  manufactured  outsrae  of 
that  State  without  a  license.  To  aell  the  same 
goods  grown,  produced  ot  manufaclnred 
within  the  State  no  license  was  required. 
This  law  was  held  lo  be  void  because  it  was 
designed  to  oper^  against  the  citizens  of  other 
Slatts  and  in  favor  of  the  citizens  of  MuBouri. 
Wflton  y.  MimmH,  91  U.  8.  375,  88  L.  ed.  847. 

When  the  burden  imposed  is  equal,  without 
regard  to  citizenship,  similar  laws  have  been 
upheld.  Ow  V.  Errol,  116  C.  S.  517.  39  L.  ed. 
715. 

If  the  defendant  was  an  importer  of  frames 
there  could  be  no  doubt  of  his  right  to  ship 
them  in  original  bales  or  packages  into  the 
State  and  in  that  condition  to  sell  them.  There 
is  just  aslittle  doubt  of  his  right  to  ship  into 
tbe  State  one  frame,  for  then  is  no  law  of  tbe 
State  whldi  prohiWiahtssaieof  asingle  frame. 

What  tbe  law  Is  aimed  at  is  not  the  sale  of 
frames  at  wholesale  or  at  retail,  but  |>ersonal 
solicitation  from  house  lo  house  by  canvassers, 
who,  like  peddlera,  m  here  to-day  and  gone 
14  L.  R.  A. 


to-morrow;  whoee  flippant  repreMulationB  can* 
not  be  stopped,  and  whose  frauds  cannot  be 
punished,  unless  they  are  brought  under  the 
notice  and  to  some  extent  under  tbe  ccmlrol  of 
tbe  local  authorities.  What  trades  need  to  be 
restricted  and  forbidden  lo  all  who  have  not 
obtained  a  license,  is  purely  a  legislatiTe  ques- 
tion. Tbe  sale  of  liquors,  (he  Keeping  of  a 
hotel,  tbe  ninolne  of  a  cab.  the  keeping  ot  a . 
lottery,  the  sale  of  lottery  tickets,  tbe  practice 
of  medicine,  the  manufacture  of  oleomargarine, 
peddling  from  boose  to  house,  and  many  other 
kinds  of  business  have  been  tbe  subject  of  reg- 
ulation, restriction  or  pn^lMtJun  by  an  exer- 
ciaeof  the  police  powor  of  the  several  States. 
Where  the  oourta  have  interfered  in  such  cases 
it  has  oeen.  not  to  prevent  the  abase  of  Aie  po- 
lice power;  and  to  see  that  its  hand  was  laid 
impartially,  and  without  discrimination  be- 
tween States,  on  tbe  evil  to  be  corrected. 
Whether  the  solicitation  from  house  to  house 
by  itinerant  vendns  or  canvasseiB  is  an  evil  to 
be  suppressed,  or  reduced  In  lis  proporiionati^ 
appropriate  l^islation  Is,  under  ordinary  cir- 
cumstances, as  we  have  said,  a  legislative  ques- 
tion. If  it  was  for  us  to  determiue  a  claoce  at 
our  own  cases  would  determine  it.  Tlte  books 
are  full  of  cases  arising  out  of  tbe  efforts  of 
those  who  have  been  defrauded,  lo  recover 
tbeir  money  to  be  relieved  from  their  bonds,  or 
notes  given  under  the  influence  of  alxMfratid, 
or  wheiedled  ont  of  them  under  pretense  that 
they  were  signing  a  receipt,  an  order,  a  prom- 
ise  to  act  as  agent,  or  the  like.  There  is  prob- 
ably not  a  county  In  the  Commonwealth  into 
whose  courts  the  victims  of  the  frauds  erf  trav- 
eling  canvasseiB  for  Moris  MultlcauUs  txeea, 
patent  churoa.  hay  fortes^  waahing-macbinea, 
self-hooking  or  self- unhooking  wbiffle-trees. 
and  a  hundred  more  equally  worthless  things, 
have  not  come  by  petiticm  to  open  JudgmeoL, 
or  by  affidavit  of  defense  to  an  action,  seeking 
relief.  It  is  tbe  same  story.  A  well-dressed, 
plausible  stranger,  with  flattery  and  promise 
of  enonnoua  gains.  Induces  some  honest  1ml 
inexperienced  man  to  sign  a  psper  promising 
to  exhibit  some  worthless  article  left  widi  bim. 
to  hia  neighbors  or  to  pay  for  it  at  a  small 

firfce,  wh«i  he  has  sold  it  atalaige  one,  or  the 
Ike,  and  goes  his  way.  Not  long  after  some 
other  stnmger  presents  to  Ibe  airtooished  vic- 
tim bis  promissoiy  note  for  one  or  two  or  five 
hundred  dollars  and  demands  payment  It 
next  turns  up  in  the  bands  of  some  nole«haver 
and  then  litigation  be^ne.  The  loss  lo  indus- 
trious, well  meaning  people  bv  these  practices 
reaches  many  thousands  of  dollars  every  year. 
II  goes  to  support  in  idleness  a  class  of  swind- 
lers who  should  be  in  prison.  The  mbjecl  is 
asfairlywilhin  the  scopectf  police IcgislatioQ  as 
cheating  by  false  preteoses^  w  larceny  by  » 
bailee.  We  aboold  aa  soon  expect  tbe  tUef. 
who  stole  goods  in  one  Stale  to  be  sold  In  an- 
other, lo  be  protected  under  Ibe  interstate  com- 
merce powers  ftf  the  general  goveromrat,  as 
that  tbe  traveling  cheats  who  live  by  draw- 
ing the  blood  <A  the  hard-working  but  too  con- 
fldiDg  &Toief8  and  mechanic^  should  be  so 
proiwAed.  It  may  be  that  tbe  defradut  in 
hunett  and  sdls  a  good  frame  for  an  booesl 
price.  There  are,  no  doubt,  some  honest  peil- 
dlers  and  canvasm*.  worthy  men  and  women, 
who  are  needy  and  And  tiiis  a  otptvenient  w^j 
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Tbe  toonVln  In  Juch  ewu  is 
A  thej  sre  in  s  bnsfaiesB  thai  men  and  womeo 
lo  an  not  booest  employ  as  a  means  of 
lndHiig;aad  that  tbe  business  isiberefore 
yperiy  pat  nnder  some  regnlatloDa  am)  re- 
Iciions  tbmt  seem  to  them,  and  ibat  in  their 
wfl  may  really  be,  unnecessary  and  bordeo- 
ne.  if  tbeycboosetoembarkin  tfaesaleof 
ong  drink,  or  hi  tbe  srie  of  goods  ped- 
fTs,  or  as-  canTaasers,  or  of  oleomargarine, 
iy  must  take  notice  of  the  reatrictloos  itia 
on  the  business  they  select  and  comply  with 
iva. 

TlUJwtgmeia  i»  qglrwd. 


}TATB  OF  William  W.  LAW,  a  Minor. 

PFBAL  OF  PHILADELPHIA  FINAKCE 
CO. 


-Pa.. 


oBcgr  plaeed  In  »  b»nk  by  »  trwrtee 
■ci  iljF  fiHP  safh  kseplaf  until  an  lovest- 
nent  au  be  found.  altbouKh  at  a  small  rate  or 
■rterest  and  wtOt  a  requirement  of  two  veeks' 
lotloe  for  withdrawal,  is,  wben  treated  bj  tbe 
ymak  as  a  depodt  and  so  entered  od  It*  books, 
nerelr  a  deposit  and  not  a  loan  to  tbe  bank,  and 
B  not  at  the  trustee's  risk  U  he  has  used  due  care 
nsrieeUottbe  bank. 

(October  flMWl.) 

PPEAL  by  the  Fhiladelpfaia  Finance  Com- 
i  pany.  soiety  npon  tbe  bond  of  Henry  W. 


Sooti,  fcwmergiuBcUaBof  Ibeestateof  WUllam 
W.  I^w,  from  a'decree  of  tbe  Orpban*a  Court 
for  Philadelphia  County,  ohwwlng  HeoU  with 
the  amount  of  certain  money  lost  by  tbe  fall- 
ure  of  a  bank.  Reterted, 

The  facts  sufflcieatly  appear  in  tbe  opinion. 

Mmm.  John  Dongflua  Brown.  Jr.. 
Warr»  O.  Orlfltk  and  J.  Iiowrlas 
Jones,  for  appe Uaot: 

A  trustee  is  not  liable  for  a  loss  resnlllog  to 
tlie  fond  nheiie  he  has  shown  ordinary  capacity 
and  care  and  good  faith. 

ift^*  Afp.  67  Pa.1H,  96;  Ptdrntr  v.  Jones,  1 
Vera.  144:  Knight  Plinumth,  8  Atk.  490. 1 
Dickraa.  ISO;  P^m  t.  BmitK  1  Vee.  Jr.  108! 
B/natk-^.  Hotettl.  SVe&Jr.QftS;  (kgoodv.HVunk- 
tin,  S  Johns.  Cb.  1, 1  L.  ed.  375;  TJum-ptcm  v. 
Br&ttn,  4  Johns.  Cb.  610,  1  L.  ed.  957;  Pira 
T.  Douining,  1 1  8erg.  &  R.  66;  Johnmn'i  Am. 
18  Serg,  &  R.  817;  Konigmaeher  Kimma,  1 
Pa.  316;  iftem'i  App.  5  Wbart.  472;  Calhoun's 
EttaU,  6  Watts,  185;  Oriaf^.  BrindU.  2  Bawie, 
122;  EyOer't  Am.  16  Fa.  876;  Vet  t.  Emery, 
6  Ves.  Jr.  144;  KtUer't  Am.  8  Pa.  3tS;  WU- 
mer't  App  87  Pa.  120-128. 

Tbe  measure  of  diligence  and  ctre  required 
of  a  trustee  is  precisely  thai  wbtcb  a  man  of 
ordinary  prudence  would  practice  In  the  case 
^f  bis  own  estate.  A  reasonable  degree  of  vig- 
Iwnce  and  the  exercise  of  good  faith  Is  tuB 
Btandaid  of  tbe  trustee's  duty. 

JTahneitoefi  App.  104  Fa.  46,  SS;  Fe»mir^» 
Estate.  134  Pa.  67.  85. 

Undoubtedly  there  Is  an  exception  to  tbe 
rule,  and  it  is  as  well  settled  as  the  rule  itself; 
a  trastee  who  invests  the  funds  belonging  to 


>m— XtaUHtv  c/  txtevtor  or  tnulee  for  low  q/ 
fmnBisbii  fixture  of  henOt, 

k»ae right  todepoalt  trust  fundsln  bank  with 
B  aooompenylnic  freedom  from  liabQltT  for  Its 
s  la  aalTefsally  reoognlzed. 
:d  iHdrymple  v.  Oamble.  10  Ceot.  Kup.  631, 68  Hd. 
t,  tbe  oourt  aays  that  tntst  money  should  hare 
en  placed  in  tbe  bank  and  ohangea  tbe  trustee 
th  tbe  amount  of  intCMstwhlob  be  would  liaTe 
wired  ft  tbe  funds  bad  been  so  deposited. 

0  J<dinatoi)^  App.  (Pa.l  10  Gent.  Rep.  00,  tbe 
art  reeognlaea  tbe  prinoiple  Uiat  it  Is  altrayv  safer 
havemonerlnasolld  bank  tbantoattempt  to 
sp  it  under  tbe  personal  oare  of  the  trustee. 
Vitlioach  an  executor  has  admitted  assets  he 
ly  somettmn  dlscbarse  himself  by  showing  that 
ner  waa  plaeed  in  his  bankara'  hands  sod  lost 
rough  the  fidlute  of  tbe  tiank.  Horsley  v.  Chsl- 
Br.ST«s.Sr.H. 

n  nanj  eases  where  a  man  bas  lodged  trust 
ner  wttb  Us  banker  he  has  been  disobarged  al- 
>ugli  tbe  money  was  tost  Jones  t.  Lewis,  STes. 
SSO. 

Vhore  a  trustee  has  money  In  his  hands  wblcb 
does  not  Improperly  omit  tolnvest  he  Is  not  Ua- 

1  fOrahM  ooeurrtnglq-  failure  of  thebatdmn 
tb  whom  he  idaoes  it,  where  be  bas  not  mljced  it 
tb  other  moneys  nor  left  it  in  tbe  baoken'  bands 
■  an  onreasooable  time.  WUks  r.  Groom,  8 
ew.SSl. 

L  speolal  admfttistiator  most  depoelf  the  trust 
loeyln  a  sotvmit  bank  wliere  it  may  be  kept 
fely  and  paid  promptly.  Baskin  v.  Baakln,  i 
na.94. 

f  tbe  deposit  haa  been  made  from  neoeselty  or 
cooforail^  to  tbe  common  usage  of  mankind 
!  trustee  will  not  be  responsible  forthe  loss  upon 
1  faJluie  of  tbe  bank.  Cliun^ilU  t.  Hobson,  1  P. 
US.  218. 

L.  R.A. 


Ibus  where  the  trustee  took  bQls  in  the  country 
of  petaons  at  that  Ume  in  good  credit  in  order  lo 
return  funds  to  London,  and  tbe  money  wsb  loet 
by  tbe  failure  of  sucb  persons,  tbe  trustee  waa  dis- 
obarged. Knight  V.  Pllmooth.  8  Atk.  480.  This 
case  bas.  however,  been  qnestkmed  to  some  extent, 
and  in  Bowth  v.  Howell,  8  Yes.  Jr.  H6,  tbe  Lord 
Ctunoc'llor  oltee  It  as  a  case  where  tlie  trustee 
placed  funds  In  tbe  bands  of  a  banker  wtaeu  be 
oame  to  London  to  pass  his  aoooonts  asserting  bis 
Intention  to  draw  for  that  money  speoifloaUy  and 
was  reUered  from  liability  for  tbe  iMsof  tbe  money 
oocaaloned  by  tbe  banker^s  failure. 

So  If  tbe  (rustee  appoints  rents  to  be  paid  to  a 
banker  at  that  time  In  credit,  and  tbe  banker  after- 
wardafbitSttlietmsteelsnotaoawerahie.  Belobler 
r.  Parsons,  1  Amb.  tSO. 

So  where  tbe  trustee  desiring  to  be  discharged 
caused  money  received  to  be  deposited  with  a 
banker  until  a  new  trustee  should  be  appointed, 
be  was  not  cbargod  with  lose  or  tbe  money  ocoa- 
eloned  by  the  banker^  fiaflure.  Adamar.Clazton, 
6  Vee.  Jr.  S2S. 

DepotU  avyitting  lnwttm«nt. 

Where  trustees  had  oootraotad  to  purobase  real 
estate  and  to  raise  the  necessary  funds,  sold  stocks 
and  deposited  the  proceeds  at  tho  bankers  when 
tbe  purchase  seemed  to  be  near  completion,  they 
were  not  liable  to  make  good  the  money  although 
It  was  lost  by  tbe  failure  of  the  bankets.  Vtance 
V.  Wooda.  1  Taml.  in. 

Bo  wbere  a  will  gave  I^acles,  some  immediate 
end  otheni  to  be  paid  to  peraons  in  succession,  and 
directed  all  the  trust  moneys  to  be  invested  In  pub> 
llo  funds  or  in  real  aeoorities,  and  the  executors 
twelve  months  after  the  testator's  death  paid  the 
immediate  legacies  and  deposited  tbe  remainder  ftf 
tbe  trust  funds  In  a  neighboring  bank  pending  aa 
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the  tnut  on  penonal  wcorl^  does  m  at  his 
own  risk. 

The  deposit  of  trust  funds  at  Interest  Is  not 
in  every  case  to  be  forbidden  where  tbe  depos- 
itary requires  that  a  reaaotuble  notice  is  to  be 
given  before  drawing. 

A  tniHee  sbould  plaee  unlnveited  tmst  f unds 
on  deposit  in  a  banc  of  good  reputatkn  wtaOe 
seeking  an  investment  for  them. 

Perry,  Tr.  g  448. 

JHestn.  Trmnk  T.  Llojil  and  PVMton 
K.  Erdnan.  for  appellee: 

If  ihis  bad  been  anordioary  deposit,- subject 
to  the  cbeck  oS  the  depositor  from  tbe  day  it 
was  roade,  it  Is  very  jprobable  the  appellant 
wonid  not  have  been  naUe.  Bat  it  was  not 
such  a  deposit. 

h'Tanlunjiel<£$  App.  102  Pa.  689;  Baer'$App. 
4  L.  R.  A.  600,  127  Pa.  869. 

Tbe  money  could  not  be  withdrawn  except. 
up»n  tbe  giving  of  two  weeks'  notice,  and  for 
this,  and  tbe  agreement  to  let  it  remain  un- 
til be  fonod  an  fnTestment,  tiiebank  allowed 
him  the  unusual  rate  of  S  per  cent,  and  so 
crcdiied  it  on  bis  book  of  deposit.  The  back, 
according  to  accountanl's  testimony,  allowed 
no  iuterest  on  deposits  at  call. 
'  On  this  conditioo  of  facts,  tbe  bank  having 
failed  three  moatbs  after  the  making  of  UuL 
contract  and  tbe  money  being  lost,  the  gulV 
dian  was  liable. 

frankeafi^t  App.  and  Bew's  App.  mpra. 


npporlunltr  of  foresting  It,  and  twomontlis  after- 
ward tbe  bank  stopped  parment,  tbe  trustee*  were 
lietd  not  Uablc.  Tenwiok  v.  Cbirke,  81 L.  J.  Bq.  N. 
6.128. 

But  tbe  amoant  lylofr  In  tbe  l>ank  at  one  tlmo 
must  Dot  be  too  lame.  Whatamount  Is  reasonable 
will  depend  lorgelr  on  the  circumstaDcea  ot  each 
case,  and  tbe  neede  ot  administration  aa  well  as  the 
amount  of  tbe  trust  property  will  be  oonstdered  In 
determining  the  question. 

Thus,  wfaere  tbe  teetator  at  his  death  bad  £3,U)0 
in  tbe  bands  of  bis  banker  vblcb  tbe  ezewtora  left 
there  drawing  out  from  time  to  time  snob  funds  as 
tbey  required,  and  nine  months  after  tbe  testator's 
death  tbe  bankers  fsUed  having  at  the  time  a  bal- 
ance of  £!iJXXi  In  theb:  bands,  the  oourt  held  that 
tbe  executors  were  not  Uable  for  the  loes  although 
tbe  nwater  tound  that  tbere  were  no  purposes  of 
tbe  trust  to  render  It  pcorssary  for  tbe  ezeoutois 
to  retain  the  balance  with  the  bankers,  the  court 
saj'Inff  that  the  executors  bad  a  year  in  which  to 
pay  debts  and  they  oould  not  tell  whet  tbe  amount 
of  such  dehta  might  t>e.  ,  Johnson  v.  Newton,  U 
Hare.ua. 

Au  exeoutrlx  allowed  £190  to  remain  at  tbe 
bunkers  In  her  own  name  as  executrix.  A  loss  oc- 
curred by  Ibeir  bankruptcy  a  yc«r  after  Ibe  testa- 
tor's deatli.  It  was  held  that  she  was  not  liable 
since  tbe  amount  was  not  an  univaaonable  <Hie  to 
keep  on  deposit  nor  van  tho  time  unteasonti>le. 
Swinfca  V.  Swinfon,  20  Beav.  211. 

Executors  had  three  years  after  the  death  of  the 
testator  £3,000  at  their  tninkers.  tJpon  the  failure 
of  the  bank  It  was  held  tlutt  tbe  executors  were 
not  luittlBod  in  keeping  a  balance  of  more  than 
£1.000  and  the  loes  upon  the  excess  atwve  that  sum 
must  be  borne  by  them.  Astbury  v.  Beasley,  11 
Week.  Itep.  838. 

So  the  deposit  must  not  be  allowed  to  remain  an 
unreasonable  time. 

Hence  where  InvestmentB  In  mortmigefl  were  ob- 
taiuiiblo  at  any  time  aod  tbe  trustees  left  the  priii- 
t'ipal  nf  the  estate  on  deposit  more  than  Aye  months 
UL.R.A. 


BUPBUOI  COtFBT.  OOS., 

Clark,  delivovd  the  opinion  of  tbe 
oourt: 

This  is  an  appeal  by  the  Pbiladel^ia  Fir 
nance  Company,  surety  upon  tbe  guardianabl{^ 
bond  of  Heniy  W.  Soott,  guardian  of  Wil- 
liam W.  Law,  from  tiie  adfudfeatimi  by  tbe 
Orpbaos*  Court  of  Fhiladelpbia  Ooonly,  npoo 
tbe  account  ofaaid  guardian.  On  ^e  2l>lb 
January,  1890,  Scott  received  $8,880.18  of  tbe 
mimey  vt  liis  ward,  and  immediately  deporitcd 
tbe  same  in  tbe  Bank  of  America.  The  ac- 
countant bad  kept  bis  personal  account  as  a 
depositor  in  tbe  same  institution  tor  several 
years,  and  had  been  advised  liy  an  olBoer  of 
tbe  fHnance  Compuiy,  which  latter  Company 
was  surety  on  bis  bcmd  as  guardian,  tbsi  tbe 
Bank  of  America  was  entirely  scdvent  aod  Rsfe, 
Tbe  dep(nit  was  In  a  separate  account,  in  ibe 
name  of  tbe  guardian  as  such.  No  certificate 
was  issued.  Tbe  whole  bansactioD  was  evi- 
denced only  by  an  entiy  of  credit  upor  the 
books  of  ae  bank  in  uanal  form.  Vte  ac- 
countant waa  in  search  of  an  investment,  and 
the  deposit  was  only  to  remain  until  be  could 
find  one.  The  bank  agreed  to  allow  bim  3per 
cent  interest,  but  be  wustogive  two  weeks' no- 
tice before  withdrawing  it.  The  bank  failed  otk 
Uie  SOtb  day  of  April  loUowiog.  At  tbe  time 
of  tbe  deposit  tbe  bank  was  ui  good  lepate, 
and  there  is  no  allegatiooof  bad  »itb,  or  want 
of  due  can  or  diligence.  Tbe  only  qneaUon 
for  our  consideration  is  whether  or  not,  under 


they  were  held  liable  for  losses  occurring  through 
the  fatlare  of  ttte  bank,  tbougb  tbey  were  reliend 
ns  to  current  ooUeotiooa  whtofa  bad  beep  piaecd  to 
tlie  same  aooount.  Barney  v.  Saunders,  R  IT.  B.  K 
How.  536,  li  L.  cd.  1017. 

So  w  here  the  tnistoee  left  £5C0  on  deposit  hi  tmnk 
while  iouking  for  a  mortgage  for  fourteen  months 
wbeu  the  bank  failed  tbe  oonrt  hdd  that  fourteen 
months  was  too  long  to  leave  money  on  deposit  st 
a  bank  and  held  the  trustees  liable  for  the  loss. 
Oann  v.  Oann,  61  L.  T.  N.  a  770,  88  Week.  Kep. «. 

So  wheretbetruBteee  for  up  wards  of  ayear  after 
the  testator's  death  allowed  a  considerable  portion 
of  tbe  assets  to  Ite  unprodueUve  in  the  hands  of  a 
banker,  who  failed,  they  were  charged  with  tbe 
loss.   Hoyle  v.  Moyle,  2  Ruse.  &  M.  710. 

On  the  other  band,  an  administrator  who  had  de- 
posited trust  moneys  m  a  private  bask  on  ase|«>- 
rate  aocount  current,  nsbur  ordinary  prudenee, 
waa  held  rot  liable  for  the  loss  of  the  moneys 
through  the  failure  of  the  bank  although  the  mon- 
eys bad  been  suffered  to  remain  so  deposited  f«r 
three  and  a  half  yean  after  tbe  deatb  of  the  testa- 
tor. iIeUaroon^Estate,40L.J.  N.  B.liaT. 

Ckmtinving  depoM  made  by  leMator. 

Tbe  mere  fact  that  an  executor  oootloues  ade- 
potit  in  a  tauk  upmi  the  same  tmna  twiginally 
made  by  bis  decedent  will  not  make  him  responsi- 
ble for  Its  loss  by  faUure  of  the  bonk.  Hanbesfs 
App.  93  Pa.  182.  - 

Where  the  exocuton  depoeited  monej'  belonging 
to  the  eeutc  with  the  same  persons  whom  testator 
bad  intrusted  wftb  his  money  In  his  lifetime  they 
are  not  liable  for  a  loss  sustained  by  HaAt  bank- 
ruptcy, although  they  are  not  bankeia.  Dorcbe*- 
ter  V.  BOngbam.  I  Taml.  27B. 

Where  securities  were  at  tbe  testator^  death  hi 
the  bands  of  his  banker  and  were  left  there  by  the 
executors  until  the  twnker  sold  them  and  mode 
improper  use  of  the  proceeds  and  then  failed,  ttie 
.ixccutors  were  not  charged  with  the  loss.  Bowtb 
V-.  HowcU.  3  Ves  Jr.  m. 
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«uch  circnmsrtatices,  the  trwtee  Is  pMpoferible  i 
for  the  amouDt  of  tbe^  deposit.  As  a  geaeral  I 
Tule.tbejDeasuteofcareaDcl  diligencf  required 
<A  a  trustee  is  sudb  as  would  h6  pureued  by  a 
man  pf  oTdlnary  prudence  and  sldlt  in  tbe  man- 
agement  of  bis  own  estate.  Ffthveatoct^t  App. 
104  Pa.  46.  11  IS  equany  well  Bettled,  how- 
ever, that  a  trustee  woo  Invests  tbe  funrls  be- 
loneifig  to  a  trust  on  personal  secarfty  does  so 
at  Ms  own  risfa.  This  is  so  well  seitlcd  that  a 
citatton  of  anthorf  lies  is  uooecessary.  Ti^istees 
are  not  t)oand  to  transact  personally  snch  bost- 
nesB  connected  whb  the  tnist  as,  according  to 
ceneral  usage,  prudent  persons,  acting  for 
tbemselves,  would  OTdinarily  trant^act  through 
mercantile  agents.  Upon  this  priiicipl^  it  has 
been  held  that  a  trustee  investing  tnist  funds 
is  Justified  in  employing'a  broker  to  procure  se- 
-carities  authorized  by  me  trust,  and  in  baying 
the  purchase  monCT  to  a  broker  If  be  lollows 
the  usual  and  regular  conrse  of  boslnesB  adopt- 
ed by  ordinary  prudent  men  in  making  such 
iDvestmenls.   So,  also,  executors,  trustees,  or 

fuardiaoB  will  not  be  liable  if,  in  tbe  ordinary 
ischarge  of  their  duty,  they  deposit  tbe  afisets 
temporarily  in  a  banfa.  although  the  bank  may 
fail;  but  the  trustee  must  be  careful  to  make 
the  deposila  in  tbe  name  of  the  tmal-eatate,  and 
not  to  bis  personal  credit,  aud  not  to  mix  the 
trust  funds  with  bis  own;  otherwise  be  will  be 
Jiable.  Com.  y.  JfeAti6ter,  28  Pa.  486:  Reetv. 
BerrinsUm,  2  White  &  T.  Lead.  Cas.  98d,(M7. 


I  "If  the  8ub1e<A  of  tbe  ^tr»i  be  money.  It  mhyf 
1  be  drpoeltea  for'  temporary  purpones  in  isomer 
responsible  backing-bouse,  bm  li^  stieh:a  maD-< 
ner  that  tbe  tettw  gue  tivtt  tna^'foliow  .tbe 
fund  Into  the  bands  of  tbO'bankeTB;  and  U  ii 
no  ohjeettoD  Uiat  Uie  bank  allows-  Interest  on 
the  depositB.  .  .  ,  If  tbe  Irnstce  pat  the 
motiey  to  hb  own  credit.  Mid  not  to  the  sepa- 
rate account  of  tbe  irusf-estale,  or  If  be  allow 
tbe  drafts  of  another  person  to  he  lionntvd,who 
draws  upon  the  aeooont  and  miaapplies  the 
money,  tbe  trustee  will  be  persoDally  liable  for 
the  conBequenCes."  Lewln,  Tr.  417. 

Banks  of  deposit  are  a  recognized  necessity 
in  the  comaiercial  world.  A  trustee  who 
would  continuously  keep  for  any  coosiderable 
length  of  time  a  large  sum  of  n^oney  about  bia 
person  or  in  his  bouse,  rather  than  deposit  it 
for  safe  keeping  in  a  solvent  and  reputat>le 
bank  or  trust  company,  where  all  tbe  precau- 
tions may  be  exercised  for  its  safely,  mi^t 
justly  be  regarded  as  derelict  in  duty.  No 
one  would  be  accredited  with  the  exercise  of 
common  prudence  who  would  keep  bis  owu 
money  in  this  way;  and  a  trustee,  as  we  have 
said,  is  held  generally  for  aiich  care  and  dili- 
gence as  an  ordioarily  prudent  man  would  ex- 
erdae  in  tbe  coDduct  uid  management  of  bis 
pwn  business.  "A  trustee  will  not  be  liable 
for  the  failure  of  a  bank  in  which  trust  funds 
have  been  deposited  if  be  has  suffered  tb«b 
to  rfonaio  there  only  for  a  reaBonable  time; 


BequigfU  eharaUer  of  deposit. 

If  the  fonda  are  deposited  Id  the  trusteed  Indi- 
vidual name  and  not  as  trustee,  and  with  bto  own 
private  funds,  ho  becomes  responalble  for  them  If 
tfaer  are  lost  br  the  failure  of  the  bank.  JteBtaf- 
ford.  11  Barb.  8fi8. 

And  tt  la  Immuerlal  that  be  lafOnBed  tbe  ofleeta 
«t  the  ttme  of  nuUns  tte  dep^iiit  that  tbe  funds 
were  held  hj  blm  In  trust.  WlUiams  v.  WiUlams, 
4»  Vis.  too.  tf  Am.  Bep.  m 

A  tnistee  can  escape  UabUlty  onlr  by  makliv 
tbe  deposU  ta  Us  prtoeipal's  name  or  t>y  so  dls- 
tinguisblnff  it  on  tbe  txwka  of  tbe  liaDk  as  to  lodt- 
-cateinsomewartlieprlncIrol'smoDey.  Naltnerv. 
Qolan,  6  West.  Bep.  686,  108  lud.  600. 

Tbe  deposit  must  not  be  made  Id  the  name  of  tbo 
trustee  individually.  Jeoldiis  v.  Walter,  8  QUI  A 
J.218,a»Am.  Dec.  88^  Oom.  v.SlcAUster,  S8  Pa. 
480. 

And  tbe  tendencr  of  some  oonrts  Is  to  hold  that 
it  most  be  made  in  tbe  naaieef  tbe  priDoipal.  Nor. 
rtST.Heeo.  Mia.  Ann.  flOB; CartmeU  v.  AUard.  7 
Bnsb.  «SE  BoUnsui  V.  Ward.  >  Car.  A  P.  W. 

If  tbe  tnwtee  place  tnwt  funds  In  the  bank  to  his 
iDdivldnal  credit  It  Is  an  approprlaUoD  of  them  to 
Us  iDdlTldoal  use  and  be  becomes  Uabte  for  tbem 
npoi  failure  <tf  the  bank;  and  this  is  so  altbouffb 
be  baa  no  monejr  of  his  own  Is  deposit  InUie  bonk. 
£ummen  v.  Beynolds.  OS  N.  C.  40*. 

If  be  deposits  funds  in  his  own  name  It  eonnot 
be  said  that  he  has  not  used  tbem.  J^jton  v. 
Smftli,  S  H.  C.  8tti  Boeke  V.  Hart,  11  Ves.  Jr.  00. 

And  the  deposit  must  be  made  to  tbe  asparate 
aooonot  of  tbe  trust.  Wren  v.  KlrtCHi,  11  Ves.  Jr. 
317:  Saipp  V.  Hettrlok.  63  N.  C.  SaL 

If  tbe  trustee  mixes  tbe  trust  moneys  wlib  bis 
-own  or  pays  them  Into  bis  own  aooount  he  will  he 
held  UaMe  in  cose  of  the  bankwls  failure.  Jfosser 
r.  BuMmer,  1  Joe.  A  W.  241;  llaaon  v,  Wtiiithome,  2 
•Coldw.  US;  Fletber  v.  Walker,  S  Madd.  7& 

AbrusteedepoelUiv  money  with  tbe  banker  to 
his  own  individual  account  cannot  rdleve  tibwinlf 
from  Uabiltry  hy  Informhv  the  csriul  gm  tnut  ot 
14  L.  R.  A. 


the  deposit  without  a  correct  spedflratton  of  the 
psrtlouhns.  Xsss^  v.  Banner,  1  Jae.  A  W.  S<l.  ' 
lltus  where  tbe  trustees'  ogentand  sol toitov placed 
tbe  trust  money  with  bis  bankets  t  o  tfae  credit  of  bis 
ireneral  accouot,  and  Informed  tfae  eeMut  que  truA 
;  that  the  moDcy  was  lytag  l<ile  at  tbe  l»ekers'  and 
:  the  bankers  aftenrards  fafled.  tbe  trustees  were 
held  liable  for  the  loss  of  the  money  on  the  ground 
tliat  the  payment  to  tbe  bankers  was  not  Deoeesary 
to  tbe  winding  up  of  the  trust,  and  since  tbe  notice 
to  tbe  cestui  giu  tnut  did  not  state  that  tbe  money 
was  placed  to  thegeneral  aooount  of  tbe  agent,  ao- 
.  qulBcenoe  on  bis  part  could  not  be  Implied.  Hao- 
donnel!  v.  Hardrag.  7  film.  17T. 

27ts  deposit  mwt  not  be'eontrarir  toon  (mtsro/ court. 

Where  tbe  trustee  was  relieved  from  his  trustee- 
ship and direoted  to  pay  tiie money  over.toanew 

trmtee,  but  iDstead  of  obeying  tbe  order  be  kept 
tbe  money  with  bis  own  t«nker,  who  aCterwards 
failed,  be  was  held  liable  for  tbe  loss.  Lunham  r. 
BbiiideU.  i  Jur.  H.6. 8,  ST  I..  J.  Bg.  N.  8.  m 

Where  trustees  were  ordered  to  pay  into  court 
tbe  amount  of  certain  sums  inotuded  In  thelrao- 
count  and  which  stood  In  their  names  In  the  bank, 
and  tbey,  u^^imately  did  so.  partly  out  of  money 
sutiaequeDtly  teeelved.  leaving  In  the  bonk  a  pw- 
tlon  at  the  sum  found  due  on  the  account,  they 
were,  upon  failure  of  tbe  bank.  cbarKed  with  tlie 
loss  of  tbe  sums  included  Intfaeaocouut  but  not  for 
■ume  Butjeequently  paid  in.  Wilklnsou  v.  Bewick. 
4.Jur.  M.  8.  IQia 

The  trvtUe  must  not  lose  control  of  the  funds. 

If  a  receiver  deposits  trust  moneys  with  tbe  t)ank- 
er  In  such  a  wsy  that  be  parts  with  ttte  absolute  con- 
trol over  tbe  fund  he  wlU  be  Uable  If  It  Is  lost 
through  the  banker^  failure.  So  held  where  the 
sum  was  deiposlled  to  tbe  Joint  aooount  of  tbe  re- 
ceiver aod  bis  sureUcs  under  an  arrangement  tw 
which  all  tbe  drafts  should  bewrlttnnby  oneof  tbe 
sureties  and  signed  hlasself.  Salwojr  r<  Salwar, 
aBuM.All.tUt.  . 
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but  if  tie  allow*  It  to  U*  then  by  way  of  tmrest- 
ment  he  will  be  liable  to  make  good  the  Iom. 
Bat  he  must  be  careful  to  make  the  deDOsit  In 
the  name  of  the  tniat-estate,  aod  not  to  hisowa 
credit,  vad  not  to  mix  the  trust  funds  wttb  bis 
own;  otherwise  he  will  be  liable,"  Blspbam, 
£q.  180;  Perry.  Tr.  g  448.  Of  course,  there  is 
BO  duty  to  GcmTeit  KcarUitt  if,  tbe  terms 
ot  the  trust  Instrument,  theiels  raffldenthidi- 
eatiOD  that  tbe  eettui  que  tnat  was  intended  to 
enjoT  tbe  interest,  income,  or  dividends  of  ibe 
speaflc  securities.  Ferry,  Tr.  450;  Hill, 
Trustees,  583;  Bispbam,  £q.  13S. 

Was  this  transaction  with  tbe  Bank  of 
America  a  deport  of  tbe  money,  or  was  it  a 
loan  or  investment  of  itf  A  deposit  is  where 
n  sum  of  money  is  left  with  «  banker  for  safe- 
keepln^.  subject  to  order,  and  payable,  not  in 
tbe  specific  money  deposited,  but  in  an  equal 
ttum.  It  may  or  may  not  bear  Eatereat,  ao 
cording  to  the  agreement.  While  tbe  relation 
between  tbe  depositor  and  his  banker  b  that  of 
debtor  or  creditor  simply,  tbe  transaction  can- 
not in  any  proper  sense  be  regarded  as  a  loan, 
unless  tbe  money  is  left,  not  for  safe-keeping, 
but  for  a  fixed  period  at  interest,  in  which 
case  Ibe  transactioo  assumes  all  the  character- 
istics of  a  loan.  The  orphans'  court  decided 
tbia  case  upon  the  ralioes  -of  this  court  in 
FraakenMd't  App.  102  Pa.  589;  and  Baet-'t 
App.m  PtL.m. 4h.  R  A.«09;  butwethintt 
these  oases  are  readily  distinguishable  from  ibe 
case  at  bar.  lu  I^ankujtetd't  Appeal,  supra, 
there  was  a  loon  by  the  trustee  of  92,000  of 
trust  funds  to  tbe  Franklin  Savings  Bank  for 
three  months,  with  interest  at  G  percent;  thirty 
days'  notice  to  be  given  of  tbe  trustee's  inten- 
sion to  withdraw  tbe  depostis.  Tbe  bank  was 
to  good  reputfe,  and  there  was  no  evidence  of 
baa  faltb  or  want  of  care  on  the  part  of  the 
trustee.  Our  Brother  Green,  in  toe  opinion 
filed,  said:  "If  it  had  been  an  ordinary  de 
posit,  subject  to  the  check  of  tbe  depositor 
from  the  day  it  was  made,  tbe  appellant  would 
probably  n<^  have  been  liable;  but  it  was  not  a 
deposit.  It  was  a  loan  upon  merely  personal  se- 
curity for  a  fixed  period,  at  interest;  and  dur- 
ing tbat  period  tbe  roonev,  because  of  tbe  loan, 
was  entirely  be;ond  tue  trustee's  control. 
The  35th  section  of  the  Act  of  l3tb  June, 
1886.  expressly  piDvides  Unit  such  investments 
must  be  made  under  the  direction  of  tbe  court 


SDrana  Cocsr.  Ociy 

of  comotm  pleas,  asd  only  eiempts  tb«  tmitee 
from  liahUlty  when  be  punoet  tills  couite  b 

good  faith." 

In  Bcur'a  App.,$upra,  the  banker's  oertlfl- 
cate  of  deposit  was  substantially  in  the  same 
form  as  in  Frankenfiel^i  Appeal,  rupra,  ex- 
cepting that  there  was  no  siipulatioo  for  do- 
UoIb  oitbe  withdrawal  of  the  deposit.  Tb» 
ttansaetloD  possesaed  all  tbe  qualities  of  a  kaa 
of  money  for  a  year  at  4  per  cent  interest  It 
is  of  no  consequence  that  the  borrower  ia  a 
bank,  for  a  bank  may  borrow  money.  Fu- 
ties  engaged  In  tbe  banking  business,  whether 
as  individuals  or  as  members  of  a  partnership  or 
ofacorporatiOD,  may  take  a  loan  of  money  for  a 
fixed  period  of  time  at  interest,  wltb  like  effect 
as  persons  engaged  In  other  pursuits.  Tbe  irsns- 
action  may  w  termed  a  "time  deposit,"  bot  It 
is  none  the  less  a  loan,  and  subjects  the  lender 
to  that  degree  of  responsibilitv.  In  tbe  pres 
ent  case  tbe  money  was  placed  in  tbe  bank,  not 
as  an  investment  for  any  fixed  period,  bat 
merely  for  safe-keeping,  and  at  a  small  rale  of 
interest,  until  a  suitable  investment  eonld  be 
fotmd.  This  was  tbe  express  understanding  of 
both  parties  at  the  time.  The  transaction  was 
entered  upon  the  books  of  tbe  bank  as  a  de- 
posit merely.  It  was  treated  as  a  temporary, 
provisional,  or  precautionarv  arrangement 
No  person  would  speak  of  tois  as  an  Invest- 
ment. An  Investment  carries  with  It  a  greater 
or  teas  decree  of  permanency,  which  doea  not 
characterize  ibis  transaction.  It  is  true  tbtl 
two  weeks'  notice  was  to  be  given  of  tbe  wiib> 
drawal  of  the  deposit,  but  this  was  a  reason- 
able prov)<<iou,  and  not  inconsistent  with  atmnk 
deposit.  Almost  all  savings  insUtuUons  stipn- 
Iste  for  notice  of  withdrawal  with  their  depos- 
itors, and  such  a  stipulation  Is  for  tbe  benefit 
notonly  of  tbe  bank,  but  also  of  itsdeiwxitors. 
The  reasonableness  of  the  time  is  a  question  in 
each  case  to  be  determined  by  the  court  It  is 
said  tbe  trustee  tberet^  loses  control  (f  tbe 
money;  but  that  Is  not  the  true  test.  The  de- 
positor always,  in  a  certain  sense.  loses  control 
of  the  money  when  be  places  it  In  a  bsnk;  for 
tbe  bank  may  refuse  payment  of  bis  checks,, 
and,  as  be  then  has  no  claim  upon  the  speciDe 
money,  he  stands  upon  the  footing  of  a  cred- 
itor merely.  It  is  true,  a  trustee,  as  a  general 
rule,  is  not  allowed  to  part  witb  tbe  control  of 
tniBt  money;  { WAUe  v,  &n«A,  8  Olaik  &  F. 


If  the  deposit  is  made  tinder  an  sflrreement  to  paj^ 
at  a  future  time  Ibat  wUI  render  tlie  tratisactlon  a 
loan  and  make  the  administrator  liable.  Basktn  v. 
Baskln.  4  Laas.  H. 

So  vbere  the  taiiatee  placed  monefr  on  deposit 
with  a  iMnker  as  an  Investment  be  was  beld  liable 
for  loss  arielnB:  rrora  the  banker'a  failure,  Rebden 
V.  Wesler,  SO  Bear.  213. 

So  where  trustees  deposited  onetB  in  tbe  hands 
of  their  bankers  on  their  notes  canylnir  Interest, 
no  neoeesity  having  been  shown  for  snob  depovlt. 
the  trustees  were  Uable  In  case  tbe  baidHos  failed. 
Barke  v.  Hartyn.  1  Beav.  SSS. 

So  where  the  trustee  purchased  exebequer  bills 
and  left  Umm  remntnln?  undiatinfruishel  In  the 
hands  of  brokers  who  In  some  reopects  acted  m 
tnnkera.  and  who  had  ahaoltite  power  of  diBposlng 
of  th<>m.  it  was  beld  Improper  aetion  en  the  part  of 
the  trustee  which  would  render  him  llatde  for  Joss 
nocasloned  by  HUnt«  of  the  brokers.  Matthews  v. 
BrlBe.«Beav.m 

But  Id  Re  Hunt,2  New  Vng.  Jtep.M,  141  lfaaB.SilS, 
14  L.  a  A. 


tbeoourt  ti^d  that  trust  funds  mljrht  properly  b* 
invested  Id  time  oertifloatos  of  deposit,  and  that  In 
case  of  loss  by  taUure  of  tlw  baidi  tbe  trustee  would 
not  be  responsible  In  tbe  abeanee  of  clmimatances 
AowlnB  want  ot  pmdenoe  In  maUDf  soota  invsst- 
■aeat 

XiOs*  emued  by  mar. 

In  oases  where  money  was  deposited  by  trustees 
in  hankB  lust  prior  to  tbe  late  olvll  war  UietnMtees 
have  been  relieved  from  HabOi^ftMrftsbm  Crase 
v.  Hoses.  18  8.  a  HU:  Fsidey  V.  Martin,  n  Ta.  M; 

4B  Am,  Itep.  733. 

In  tbe  latter  oooe  tbe  court  nj-a  that  a  bona  fide 
deposit  by  the  trustee  In  his  Individual  name  wiU 
protect  blm  from  respooalliUlty  for  Um  wUoh  en- 
sues, not  by  form  of  deposit,  bot  by  tJw  general  4s- 
struotton  of  the  irtole  ourrenoy  of  tbe  oonnuy; 
tbe  oourt  also  make  a  point  upon  the  fkot  thataS 
no  time  was  the  money  so  deirasited  bat  that  lt> 
ooold  be  shown  to  belong  to  tbe  eettui  t/ne  tnut; 

H.  P.  P. 
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44^  but  he  may  do  ao  wayai  pKcaatton 
•pdoRt  low.  by  a  deposit  In  a  solvent  wd  rep- 
utable bank.  A  deposit,  as  we  have  said,  is  a 
tempontfy  dIeposilloD  of  mooey  for  safe-keep- 
ing; and  it  is  upon  tbis  grouod  alone  tbat  Ibe 
tnulee  is  justified  In  depoeltinK  trust  faods  in 
bank,  and  it  is  upon  the  same  ground  tfaatade- 
porit  la  diuinguliibable  from  an  InTestmeat. 
We  are  of  (pinion,  tar  tbe  reaaons  tiated,  tbat 
the  trustee  was  not  properly  chargeable  with 
this  loss. 

The  decree  ofttie  Orphan^  Centrt  u  retereed 
and  the  record  remitted  in  order  that  the  ac- 
otmnt  may  be  xeatated  and  a  decree  entered  in 
accordance  with  this  opiniun;  the  aiqwUeeto 
pat  tbe  coats  of  this  appeal. 


COMMONWEALTH  OP  PKNKBTL- 
VANIA 
e. 

NORTHERN  ELECTRIC  LIGHT  A 
POWER  CO.,  AppL 


(. 


-Pa.  ....„..) 


A.  eovpany  iHileh  prodoeM  alaetviclt^ 
mad  Mils  it  to  ciutomers  for  the  gm- 
mraMim  of  Ug-bt,  heat,  or  power*  la  not. 
a  "■UUncnactarinc  oorporation*'  wltbta 
tbe  meanlnfrof  tbe  Am  of  June  SO,  1885,  exempt- 
iag  the  stock  of  such  companies  frcnu  taxation. 
Tbe  term  Inolndes  ovij  that  olan  of  pMdaottre 
indostrtes  wbloh  the  Lentalatare  by  prevfons 
statates  bad  souRbt  to  eneourage  and  brtofr  with- 
in tbe  State  to  employ  capital  amnabor  In  tbe  de- 
vdopment  of  mlncnl  wealth  and  the  pioductlcMi 
of  the  staples  of  eommero& 


lOotober  6,  lew.* 

APPEAL  by  defendant  firom  a  Judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  in  favor  of  complainant  in  an  aclion 
brought  to  compel  the  pigment  of  a  tax.  4f' 
firmea. 

Tbe  facts  are  folly  slated  in  the  findlne  of 
the  court  below  by  Simonton,  P.  J.,  which 
was  as  follows: 

1.  Defendant  la  a  Pennsylvania  corporation, 
diarterod  under  tbe  mttvisions  of  the  Corpo- 
ration Act  of  1874  (Pub.  Laws,  "tSi,  and  it)* 
several  supplemenis.  for  the  purpose,  aa  ataled 
in  tbe  appUcatlnn  for  a  charter,  of  "  carrylnfr 
on  the  business  of  manufacturing,  procur- 
ing, owoiog.  and  operating  various  and  diff- 
erent kinds  of  apparatus  and  machinery 
used  in  producing  liKhL  heal,  or  power  by 
electricity,  and  to  eslabluh,  put  up,  and  run 
cireuita:  to  use  ekciricity  in  lighting  streets 
and  bulldtnga,  or  to  fumisb  there  for  heat  or 

tDwcr,  and  to  construct,  erect,  or  set  up  alt 
Inds  and  character  of  machinery  and  supplies 
used  directly  or  indirectly  as  a  part  or  in  con- 
nection with  or  incidental  to  an  electric  plant 
for  the  arc  or  incandescent  light,  and  necessary 
for  tbe  establisbmeot,  tnainlaining,  and  run- 
ning of  such  a  plant."  The  bualness  in  which 
defendant  is  actually  engaged  is  in  furnishing 
light  by  electricity  by  tbe  Thomiton-Houston 
system  only,  to  customers  at  an  agreed  price. 

2.  Defendant  made  a  report  itor  tbe  year 
embraced -in  the  settlement,  as  required  by  the 
Act  of  1879,  ai^iraiaing  it«  capital  aioch,  upon 
which  a  dindend  for  a  less  amount  than  six 

fit  cent  had  been  made  during  the  tax  year  at 
100,000,  and  od  January  81. 1888,  the  auditor 


NosB.— JtfMMtfiutiire.  what  eotuUtxUe*. 

HaMns  flsh  lines,  xopes,  etc  from  raw  material 
la  m  manafactara.  New  (Means  v.  Arthur,  W  La. 
ADa.«. 

So  tfl  tbe  making  of  oordage  rope  and  twine. 
Wat^tnrr  v,  AtlasOordeRe  Co.  4S  La.  Ann.  TIS. 

Onttlnv  Ice  on  a  pond  and  Btorinar  tt  In  a  buOdinii 
la  not  a  maDnfaotnre  so  that  maablnerr  tlierefn  Is 
not  tatet)le  aa  "employed  in  any  tnaooh  of  manu- 
taotnre."  Httthwer  r.  Westford,  IM  Mass.  SU, 
See  also  tntra.  People  v.  KnickerbookOT  loe  OkW 
N.  T.  181. 

A  rk»  mill  is  property  employed  In  tnanufactur- 
btg.  New  Orleana  v.  Bmst.  85  L«.  Ann.  746. 

Manufacturee, 

An  loe-cream  confectioner  Is  not  a  manufaetnrer 
wttUa  (be  meanmg  of  a  law  exempting  manutso- 
torea  from  taxation.  New  Orleans  v.  Hanneseier, 
SLa.  Ann.  UfflL 

A  cooper  who  makes  barrels,  hogsheads,  etc.,  is 
a  manufaotnier  entitled  to  the  ezemptloo  from 
taxation gtvra  by  I* Cbnat., art. 807.  NewOriewu 
T.  liB  Blaoo.  81  La.  Ann.  806, 

A  book  Under  may  have  an  exemptton  fkov  ex- 
ecutlon  on  Implenient*  of  his  trade  vbioh  are 
penonally  used  by  bim  although  he  Is  also  a  manu- 
facturer, but  tbe  exemption  will  not  extend  to  ma- 
oUdot  need  him  aa  a  manufacturer  merely. 
Seeley  v.  OwllUo,  10  Conn.  106. 

One  enraged  In  cutting  and  naUDg  ooats  and 
panu  ont  of  Jean  <dotb  whloh  haa  already  been 
maonfaatund  br  another  kBoCamaimflaeturer  of 
textile  &betaa  an  as  to  be  entttled  to  the  aicB^Mlon 
provided  toy  La.  OoMt,  art.  flH.  Ooba  v.  Parker, 
41  La.  Ann.  8N. 

H  L.  a  A. 


A  pork  packer  who  carries  on  a  targe  eatabltsh- 
ment  and  ooies  all  his  own  meats  tea  manufac- 
turer under  Ohio  Bev.  Stat.,  HW!,  and  not  required 
to  Ust  raw  or  partly  manolkoturcd  material  for 
taxation.  KigleT.  Sohn,  41  Ohio  BU  fln.SS  Am. 
Bep.  KB.  See  also  <nj^  Be  Chandler.  1  Low.  478. 

Mamtfacturing  compania. 

A  dry  dock  company  whose  main  object  is  tbe 
building,  raising,  repairing  and  coppering  of  vef- 
sclB  is  not  a  manufacturing  company  within  the 
exemption  from  taxation  of  the  New  York  Act  of 
1880,  e  8.  People  V,  New  Tork  Float.  D.  D.  Co.  «2 
N.  Y. 

I  A  corporation  formed  for  collecting,  storing  and 
preecrTlngloe.  preparing  It  formarfcet,  transport- 
ing and  selling  It,  is  not  a  manufacturing  corpora- 
tion wllhia  tbe  meaning  of  such  a  statute.  I^plo 
V.  Kntekerbocker  Ice  Oo.  W  N.  Y.  181. 

An  SQuednot  corporation  Is  not  a  manufactur- 
ing corporation  so  as  lo  render  Its  pipes  shat-off», 
cocks  and  faucets  wittilo  a  certain  town  taxatrie 
there  as  machinery.  Dudley  v.  Jamioa  Poml 
Aqueduct  Co.  100  HaM.  ISO. 

Tbe  oourt  distinguished  tbIs  case  from  tiut  uf 
Com.  V.  LoweU  0ns  Light  On.  U  Allen,  76,  saying 
that  a  gas  oompany  Is  strictly  a  manufacturinx 
corporation. 

A  company  engaged  In  manufacturing  and  sup- 
plying Illuminating  gas  is  a  manofactoring  corpo- 
ration entitled  to  exemption  from  taxation,  under 
N.  Y.  Laws  U80.  chap.  IMS,        Nassau  Oas  Light 

Oo.r. BMokirn.8eii.  Y.4a0. 

Aoorpocatkn  for  tbe  supply  of  oaturai  gas  is 
not  authoilsed  bgr  a  atatnta  iutlmrlaing  oarpoca- 
ttoDifor  carrying  en  'inechanleali  mlcfng,  quarry- 
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general  wttled  an  aoconnt  egtilnst  it  for  tax  oq 
capital  stock,  io  accorcMince  with  said  report, 
amounting  to  $806,  under  8rctir>n  4  of  tbe  Act 
of  lU7d  (Put).  Laws,  114),  and  tfaia  la  an  appeal 
from  said  settlemeot. 

8.  Tbe  report,  coDtaininf;  the  appnifiement, 
was  made  under  protest,  defeudaot  claioiiDg 
to  he  exempt  from  taiation,  becaase  it  is,  as  it 
avers,  a  maoufacturinfT  corporation,  and,  there- 
fore, within  the  terms  of  section  80  of  tbe  snp- 

Slemeot  to  the  Act  of  June  7,  18i9,  pnsscd 
line  80,  1885,  wbirh  repeals  the  Revenue 
Laws  of  (his  Commonwealth  so  far  as  ihey 
apply  to  mannfacturiDg  corporations.  (Pub. 
Laws  1885.  p.  m.) 

4.  Defendant  claims,  in  its  specifications  of 
appeal,  that  a  con^iiderabte  portion  of  its  cap- 
ital stock  is  invested  Id,  and  Tcpreseuts,  patent 
rif:fat8  ffrantod  l>y  the  government  of  tbe 
United  stales,  and  that  the  [wrtion  of  its  stock 
so  invested  is  not  taxable.  But  no  evideDca 
was  given  oa  the  trial  to  patabllsh  tlifa  allega- 
tion, or  which  tended  to  show  that  the  value 
of  any  patent  rights  was  included  In  llie  ap 
praisenient  or  (bat  any  capiial  investment  in 
patent  rirfits  is  taxed  by  tbesettlementappeaJed 
from.  On  tbe  contrary,  the  proof  showed, 
and  we  find  as  a  fact,  Ibat  the  patent  rights 
are  worthless,  and  tbat  the  said  settlement  does 
not  tax  any  capital  so  invested. 

5.  In  addition  to  the  foregoing  facts  we 
adopt  the  facts  found  in  the  opinion  filed  here- 
with in  the  caw  of  Com.  v.  Umttd  8tate$ 
Electric  Light  Co.,  427,  Juno  Term,  1888,  taken 
from  the  testimony  of  Prof.  Henry  Morton,  as 
fully  as  if  set  out  at  length  herein;  this  testi- 
mony being,  by  asreement  of  counsel,  consid- 
ered as  taken  in  this  rase  also. 

For  the  reasona  given  in  the  otdnlon  Just 


cited,  which  we  adopt  at  tf  ffled  in  thk  oue, 
we  tiod  the  following 

CoKOLCuoas  or  Lur. 

Firtt.  Defendant  is  n<A  a  manulaiAnrlag 
coTpmatioa,  and  is  not  exempt  from  taxatioQ 

on  Its  capital  stock  by  section  20  of  tbe  Act  of 
June  SO,  l-^SS.  but  is  subject  to  tbe  tax  on  cap- 
ital stock  'niposed  by  section  4  of  tbe  Act  of 
June  7,  1879. 

t'ceoiui.  '1  ue  4tb  section  of  the  Act  of  June 
7. 18>fi,  is  not  unconsLiiutional  because  in  con- 
flict with  section  1,  of  article  9,  of  the  Consti- 
tution of  Pennsylvania. 

ykird.  Said  section  is  not  unconstitutional 
and  void  because  in  conflict  with  senior  1.  of 
article  14,  of  the  Amendments  to  tbe  Conitt- 
tution  of  the  United  States. 

houTth.  Detettdttot  i:>  uot  taxable  upon  so 
much  of  lis  capital  stodc  as  Is  lovealed  in  pat- 
ent rights,  and  tbe  appraisement  made  by  tbe 
offlrers  of  defendant  does  not  Include  any  val- 
oatioo  upon  sidd  rights,  nor  is  any  eapilsl 
invested  in  them  laxnl  or  iotendfti  to  be  by  tbe 
Judgment  directed  to  be  entered  in  tbla  case. 

Fifth.  The  Commonwealth  tt  mthled  to 
judgment  as  follows; 

Tax  at  three  mills  on  $100,000,  $80a  00 

Interest  at  12  percent,  from  April  27. 

1B88,   86  W 

Attomey-general'a  commission,   15  00 

Total  «851  60 

— For  which  amount  judgment  is  uittuuxi  vi 
be  entered  against  defendant  if  exoepiiooa  be 
not  filed  within  the  time  limited  by  law. 

The  following  an  tbe  findings  and  opinkn 
above  referred  to: 


Ing,  or  maDufscturlnir  business.**  Bmeraon  t. 
Com.  106  Pa.  Ul. 

Exemption  of  **  mnchtnery  in  maoufaotorles," 
from  tazatfoD  does  not  extend  to  pipes,  lamp-posta, 
and  meten  of  e  gas  oompany.  Covington  Oas 
Lipht  Co.     OoringtoD,  H  Ky.  M. 

A  mtnlnff  compaor  Is  not  a  manufacturlnfc  cor- 
poration within  the  moanlnff  of  a  statute  relating 
to  the  ItabOltles  of  offloer*  and  stookbolden  of 
manutaoturlng  oorporatlODs.  Byers  v.  Franklin 
Coal  Co.  of  Lykens  VaUor.  UN  Man  181. 

Cutting  saw<lofis  tor  tbe  owners  aod  driving 
tbem  to  the  plaea  of  maniiflioture  is  not  a  busttess 
covered  "bf  a  statute  as  to  wag«a  due  from  ttie 
owoen.  fltcn  of  "any  works,  nines,  manufitotory 
or  other  bnslneas  wliere  clerks,  miners  or  meobao- 
los  are  employed.*'  1^udee*8  App.  100  Pa.  40B. 

But  one  wbo  prepares  for  market  and  sella  1am- 
ber  which  Is  tbe  growth  of  his  owe  land  Is  amanu- 
faoturer  within  the  meaning  of  tbe  Bankrupt  Aet 
as  amended  by  the  Act  of  July  14*  isn).  Mt 
Chandler,  1  Low.  479. 

Nempapen  and  puftltshera 
A  company  prtntlag  and  publishing  a  uewspaper 
ia  not  s  manufaoturrr,  but  oue  doing  tbe  business 
of  Job  pilntinB,  engravlnirt  eleotrotyplngand  lldio. 
grapblngis.  Bvenlng Journal  Assa  v. 8ttit«  Board 
of  Aseeasom,  a  K.  J.  L.  36. 

Aod  a  oompany  incorporated  for  the  pUrpoas  ot 
printing  and  publishing  books,  and  general  Job 
printing,  and  pubtisblng  a  newspapn*  il  not  a 
manufacturing  company  with  respect  to  lis  bvst- 
ness  of  printing  «wl  publishing  a  nempaper,  but  Is 
astotheotherpartofttsbusinesa.  PvemMntlng 
<\j.  V.  atatL>  Board  of  AssesSDm,  51 KC.  J.  I..  •^<' 
UL.R.  A. 


Newspaper  publtehers  are  exempt  from  Uosnse 
tax  under  La.  Const.,  art.  S08,  which  exiweaslyex- 
empta  not  only  manufacturers  but  **  edltois"  taA 
"agencies  for  pubUoatioo"  without  expressly  man- 
tlonlng  publisbora  ot  either  newspapers  boekk 
Btato  v.  Dupre,  t2  La.  Ann.  GSL 

A  pubUsber  of  a  weekly  newspaper  is  not  atasn- 
ufaoturer  wltlilD  tbe  meaning  of  the  Bankrupt 
Aot.    Re  Caplml  Pub.  Co.  U  Nat.  Bankr.  Rt«.  Of. 

But  puWlghors  of  a  daily  paper  who  are  propri- 
etors of  a  book  and  job  priming  otBoe  are  manii- 
faoturers  within  ttte  meaning  of  that  Act  and  It  Is 
an  act  of  bankruptcy  to  allow  tbelr  oommeralsl 
paper  to  go  to  protest  no  matter  wbelber  it  was 
given  by  them  as  pubUshenof  enber  paper  or  ss 
manufacturen  ot  boota,  etc  Be  Xefiymi,9Nat. 
Bankr.  Beg.  Wk 

ManMfiMeliiind  artUm. 

India  rubber  made  Into  sbapea  suitable  for  use. 
as  ^oes,  by  simply  Olppfng  monlds  or  lasts  loto 
the  milky  liquid  Is  "uianufaotured**  wlttda  tbr 
meaning  of  the  IfcrW  Act  altliough  tt  tssometlaitw 
melted  for  importation  for  other  nee.  Lawrenee 
V.  Alten,  48  U.  8. 7  How.  716,  U ed.  914. 

Woo}  1B  not  dutiable  as  a  manufkotored  artldi' 
under  U.  B.  Rev.  Stat..  I  »M.  rraaee  v.  Fnme, » 
BtaMhf.  m. 

Wool  tops  prepared  for  splnring  and  broken  up 
IntosmaB  fri^rments  do  not  constitute  a'^BSan- 
faoture*'  wlttatai  the  meaning  of  tbe  TsrUt  Aet. 
United  States  v.  Palton.  46  Fed.  Bep.  461. 
'  AnlualobaraaalorlKmeMMdcmadelvhiiialBp 
or  pvtvetMog  bona  Is  ■'mamtfaotore  of  boos" 
nndar  Mm  Intecaal  Baiaww  A«t.  UrbrfciCw  t. 
Wood.ftBtetdif.llS. 
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1.  Defendant  is  a  Pcousylvaoia  corporatioo, 
chartered  uader  tbe  provUioot  of  tbe  Corpora* 
tkm  Act  of  1874  (Pub.  Laws,  78).  and  its  ser* 
enl  Bupplcmeots,  and  is  eagaffed,  in  Philadd* 
phia,  in  tbe  budncssof  fumisbing  tight tocus- 
tomera  by  electricity  throngb  tbe  medium  of 
tbe  arc  electric  tamp,  for  wbicb  the  cuslomera 
payaflsed  rateperaav.  Tbe  mannerin  which 
tbe  light  is  producca  is  atated  as  follows,  in 
his  temmoDy.  by  Prof.  Henry  Morton,  pied- 
dent  of  the  Sterens  Institute  of  TechDology, 
Hobokeo.  New  Jersey,  an  expert  in  electridly 
and  electric  science  of  very  great  experience: 
"Tbe  coal  is  burned  in  a  furnace  umier  a  steam 
boiler;  ibe  steam  is  used  in  a  steam  engine  to 
produce  motion — produce  powei*,  aswe  call  it, 
•Dd  the  power  la  used  to  rotate  the  armature 
in  a  certein  relation  with  what  we  Call  the 
magneticfleld.  Now,  when  tbe  armature  turns 
around  in  tbe  presence  of  the  msgnclism  of 
tbe  magnetic  field,  currents  are  produced  in 
Ibe  wires  of  which  tbe  armature  cousiats,  and 
ifaoee  currents  are  carried  along  the  wire,  and 
fiffect  tbe  lamps  when  ibey  reach  ttiem.  And 
it  is  b^  lhat  means  tbet  tbe  electric  force,  or 
^ctnciiy,  or  electric  power  ia  genwated;  and 
generated,  you  see,  in  consequenee  of  the  ope- 
ration of  those  inatni  mentalities,  tbe  source 
being  the  cool  burned  under  Uie  boiler,  and  tbe 
result  being  those  various  transformations  1^ 
which  we  rinallf  reach  tbe  current  which  pMsses 
into  the  lamp,  and  is  then  again  tnuutormed 
into  light" 

"The  electricity,  whidi  furnishes  the  light, 
does  not  exbt  until  tbe  armature  revolves. 
The  revolution  of  ibe  armature  brings  into  be- 
ing  something  that  did  sot  exist  before— lhat 
H,  Ibid  electric  Miergy,  or  energy  in  this  elec- 
tric form.  When  tbe  motion  beglos  io'moat 
ntiicfainea  it  beiriDa  by  development  from  a 


minute  qnaotlty.  From  that  minute  and  in- 
signitlcaut  quantity  the  revolntfoo  of  tbe  ap- 

Krattis  esDKS  a  developnwBt  and  theaccumo- 
;ion  of  the  fluid,  and  aoeunralathig  ta  the  re- 
sult of  that,  and  developing  the  current  of 
electricitf ;  and  then  this  passes  out  and  on  to 
the  wires,  and  there  ia  tbe  moment  of  creation 
— ^we  may  say  its  creation.  Bui  its  source  in 
the  philosophic  sense  ia  tbe  IsAeoi  eoei^  of  the 
coal.  If  the  coal  is  not  homed  we  onnnoC  have 
the  engine  moved,  nor  tbe  dynamo,  and  thCTe* 
fore  we  cannot  get  Uidtnertrtcity :  and  tbe  elec- 
tricity is  derived,  at  its  |aime  <nlgin,  from  tbe 
coal;  but  not.  however,  extracted  from  the 
coal— it  was  not  there,  but  created  by  ntilfasing 
tbe  latent  energy  of  the  coat." 

"Tbe  electriciQr  which  la  created  and  gath- 
ered passes  into  tbe  wire,  and  dear  through 
tbe  wire.  A  dynamo  machine  may  be  likened 
— aa  being  perfectly  analogoos.  in  one  sense- 
to  a  pump,  which  pomps  something  through  a 
series  of  pump<;  and  when  we  want  to  explain 
and  work  out  problema  on  this  subject  of  elec- 
tricity, it  Is  common  for  everyone  to  turn  from 
boohs,  and  to  take  tbe  pumping  of  water 
UnxM^  pipes  w  sattoalogy,  udlntter  tlian 
hooka." 

In  tbe  arc  system,  light  is  thus  produced: 
"The  two  points  lo  tbe  ordinKi7  lamp— tbe 
two  poles  of  Xbe  current,  or  the  two  carbon 
rods,  which  Are  suspended  in  it,  are  first 
brought  in  contact,  so  aa  to  allow  the  electricitv 
to  gain  a  full,  abondant  play  through  thefr 
points.  Being  in  oonneetioo,  the  electricity 
begins  to  fiow.  Having  ealabliabed  this  flow. 
tb«  points  are  slowly  separated  by  a  slight  in- 
terval. As  they  are  separated,  the  distance  be- 
ing inflniiesima),  and  very  slowly,  tbe  cuertry 
of  the  current  enables  it  to  spring  across  tbe 
mlonle  loteml,  and  when  it  does  lo  it  pro- 


cunUousmtvuieformof  aoameobat  ootset  la 
'^maoufaetDred"  eond  wfthlo  the  meanliqr  of  tbe 
TaUtAat.  fiailcrjr t.  Sohell,  6  Blatchf.  185. 

Copper  plates  turned  up  and  raised  at  the  edfres 
fe9'  labor  to  fit  then  (ersnbaequent  use  In  the  man- 
irfaotuie  of  00M>er  vesaets.  bat  whloli  are  sttS 
bought  fen- suota  use  br  the  pound  as  copper,  ace 
not  manufsctared  copper-  United  States  v.  Potu. 
9  n.  8.  K  Cnnob,  2Sl  B  L.  ed.  102. 

Marble  cut  Into  Mocks  for  transportation  Is  not 
dutiable  as  manutaotured  marblet  United  Stetes 
r.  Wilson.  Honfs  Mercb.  Hair.  107- 

Tbe  removal  of  the  outer  nurfaoee  of  sbells  by 
•olds  or  mecbantcsl  means  does  not  mafee  tbem 
nanutketorae  of  sbells  under  the  TniH  Aeu  Uar- 
traaf »  r.  Welffmann,  in  U.  8.  aOB, »  U  ed.  lOU. 

Tbe  oeDtraloore  left  after  atrlptrins  off  rattan  is 
Ineluded  under  the  Tariff  Act  In  "  reeds  unoianu- 
(actured,"  but  oval  reeda  made  tlievertom  by  a 
subsequent  process  are  "roeda  mapufaotuied.*' 
Foppes  V.  Mnrone,  40  Fed.  Rep.  SIfL 

EAIn^Ies  are  manufactured  of  wood  within  tbe 
meaniaf  of  tbe  l^rlff  Act.  Stnckwoll  v.  United 
states,  3  CUff.ffl4. 

dim  Uoekseut  from  planks  planed  on'tlie  sMes 
are  DHumfaotoied  uCMoa  Id  a  orade  form  "not 
twi(b  ttem  or  sawed  only  "  under  tlie  TarW  Aot^ 
Tnltcd  States  v.  WladmuUer,  4a  Ped.  Hep.  30& 

BplU  tlmtrera  obtollr  designed  to  t>e  uaod  tn  mak- 
los  shovel  handles  are  dutiable  as '-'artletcs  manu* 
fsctured  in  whole  or  In  part."  United  £tataa  <v. 
Quiroby.  71  U.  S.  4  Wall.  409, 18  L.  ed.  907.  So  Ore 
Mavos.  United  States  v^  Badi>iwar,  71  U.  &  4 
Vail.  tOf.  18  L.  ed.  809' 

HL.R.A. 


nmber  out  so  that  B  ean  be  used  wttbont  al- 
though needmg- to  be  veoM  and  Uttod  to  oslng  Is 
"  not  shaped  wttfala  tbe  meaning  of  the  Canada 
TarUAot.  liaganv.Beg.2CanadBBx<dwquer,M. 

A  aaw-mUl  la  not  properly  employed  In  tbe  man- 
ufaoture  of  "srt^des  of  wood"  within  tbe  mean- 
ing of  La.  ConattSTt;  207,  as  the  words  **  articles  of 
wood  "  are  oonstrued  to  mean  articles  wfatcb  like 
furniture  are  made  from  lumber  eitber  sawed  or 
spilt  Jones  v.  ttalnes,  3ft  Ia.  Ann.  998. 

JFIre  wood  Is  not  an  article  **manufootured  fbr 
a  particular  purpose  so  as  to  raise  an  Implied  war- 
ranty QDder  Oal.  Civ.  Code.  1 1770,  on  the  sale  of  It. 
Oorrelo  V.  Lyoota,  a  Csl.  £7a 

Cabins  and  planks  ore  notmaaufaotnred  artioles 
of  wood  under  I«.  Oinist.,arlM7.  but  door  sariiea 
and  Minds  ateu  Carre  r»M9w  Orleans,  41  La.  Anq. 
9B0. 

ShookB  or  plecea  of  wood  cut  or  sawed  Into 
or  shape  to  bo  put  together  Into  boxea  and  packc  . 
In  bundles  eldier'  for  sbtpmcnt  or  mnnnfncti.re 
Into  boxes  atb  manufactured  articles  of  wood  un- 
der the  L*?ul8itina  Con^tutlon.  Wa^bbom  t. 
New  Orleatu.  48  La.  Aan.  — . 

The  words  "mmufsotured  goods"  must  mean 
not  msf^  goods  prednoed  fiwm  a  raw  state  by 
manual  sUU  and  Jsl>«f,ilmt  siiofa  aa  areordtaarUy 
produced  in  puupfooturek  when  used  in  a. statute 
autborlElog  a  ipilrosd  company  to  cbatge  oerlatn 
rates  for  "all  cotum  and  other  wools,  drugs  Mid 
nianuracturad  conds.**  FarlHur  v.  Great  Westera 
R.  Co,  B  m.  *  a.  W. .  ,  a.A.^. 
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dncet  a  gnat  beat,  both  at  (he  point  which  It 
leaps  from,  and  which  it  leaps  to,  and  it  vapor- 
izes the  carboo,  and  also,  by  special  electric 
action  tbrouKh  ibe  points,  and  tearing  (hrough 
ibe  particles  of  carpoo,  it  evolves  gas;  and  so 
tbe  space  between  the  poles,  as  tbey  are  slowly 
drawn  apart,  ii  filled  with  an  amount  of  Ras 
vnpor,  and  the  npor  beoooies  intensely  hot  by 
the  acUoo  of  the  current  upon  It,  and  also  tbe 
carbon,  a  very  combusllUe  body  In  the  pres- 
ence of  air,  burns -and  that  is  tbe  true  flame 
of  gas,  different  oo\y  imSegree  in  the  candle— 
tbe  solid  matter  of  tbe  gas  is  first  burned  in 
tbe  vapor,  and  this  bum^— and  that  b  tbe  burn- 
ing   the  candle." 

"'In  the  case  of  the  electric  light,  we  have 
some  combustion,  or  a  portion  or  tbe  combus- 
tloo,  by  the  carbons  Uiemselves,  wbicb  bom 
iof,  forms  carbonic  acid,  and  that  gives  a  part 
of  the  ligbt;  but  only  a  portion.  Considerably 
tbe  larger  proportion  of  the  light  developed  in 
tbe  arc,  as  we  call  it,  is  tbe  ligfat  produced  by 
tbe  passage  of  electricity  through  that  vapor: 
but  the  light  so  developed  has  its  origin— the 
energy  wbicb  there  becomes  Wphi  has  its  origin 
— in  the  buralog  of  coal  under  the  boiler  of  the 
engine." 

The  return  and  apprali<ement  wa«  made  nn 
der  protest,  defendanl  claimingtbat  "the char- 
acter of  the  business  of  the  company,  to  wit: 
«igaging  in  and  carrying  on  the  buedoess  of 
buying,  manufacturfaig,  and  eelling  machinery 
for  the  production  and  distribution  of  elec- 
tricity, and  of  producing  electncity  and  of 
selling  and  furnishing  tbe  same  for  light,  heat, 
and  power  oi  for  any  other  purpose,  entitled 
it  to  exemption  from  taxation  as  a  manufac- 
turing corporation.  **  Bat  do  evidenoe  was 
given  upon  tbe  trial  to  diow  that  the  company 
was  in  any  way  engaged  in  manufacturing 
machinery  of  any  kind. 

By  section  4  of  tbe  Act  of  June?,  lS7&(Pub. 
Laws,  113),  all  corpOTations,  with  certain  ex- 
ceptions that  could  not  include  the  corpora 
tion  defendant,  were  made  liable  to  a  tax  on 
capital  stock.  Section  SO  of  tbe  Act  of  June 
30tb,  1885  (Pub.  Laws,  198)  which  is  a  further 
supplement  to  the  Act  of  1870,  enacts:  "Thai 
the  tnx  laid  upon  manufacturing  corporationt> 
by  and  under  tbe  Revenue  Laws  of  this  Com- 
monwealth be  and  the  same  are  hereby  abol 
isbed  as  to  such  corpoialions,  and  tbe  lawv 
under  which  such  taxes  are  laid  and  collected 
be  and  the  same  are  hereby  repealed  ao  far  and 
80  far  only  aa  tbey  apply  to  and  affect  manu- 
facturing corporations;"  with  certain  provlsoH. 
which  cannot  affect  this  case. 

Defendant  claims  that  It  is  a  manufacturing 
corporation  and  is  exempted  from  tbe  tax  on 
capital  stock  by  this  section  of  tbe  Act  of  t88S. 

It  is  a  well-settled  principle  that  when  a 
lax  Is  claimed,  a  clear  warrant  of  law  for  Its 
imposition  must  be  shown  before  it  can  be  col- 
lected. And  It  is  equally  well  settled  that 
when  a  tax  is  clearly  Imposed  by  general  Act, 
anyone  claiming  exemption  must  show  clearly 
that  sucb  exemption  exists.  Tbe  principle,  at 
stated  In  Cooley  on  Taxation.  148,  Is:  "The 
intention  to  exempt  must  in  any  case  be  ex- 
pressed In  clear  and  unambiguous  terms;  taxa- 
tion Is  the  rule,  exemption  is  the  exception. 
All  exemptions  ate  to  be  strictly  construed. 
Tbey  embraoeonly  wbattawitfalntbdrtarms.'* 
14  L. 


To  the  same  effect  is  Aeadmjf  of  FUu  AHi 
V.  PhUadetpfUa  County,  32  Pa.  4»S,  when  Itto 
said:  "No  Interests,  falling  within  the  geoenl 
description  of  taxable  property,  can  clatm  ex- 
emption from  bearing  tbeir  juat  proportion  of 
public  cbaign,  unless  the  exemption  \»  so 
cleariy  exprnsed  In  the  ataUite  aa  to  admit  (A 
no  other  construction.  It  is  nerer  to  be  pie- 
snmed  that  tbe  Legislature  Intend  to  In  nn- 
equal  burdens  upon  tbe  people;  and  tfadr  eo- 
actmenu  are  not  (o  be  construed  so  as  to  pro- 
duce that  result,  unless  the  intent  is  so  plunly 
expressed  as  to  render  it  unavoidaUe." 

Defendant  Is  cleariy  inclnded  in  aectioD  4  of 
the  Act  of  1679;  U  mart  therefore,  to  be  re- 
lieved, show  that  it  b  unmistakably  Indaded 
in  the  exemption  ptoTided  fw  in  eectioa  90  of 
the  Act  of  1886.  In  other  words,  it  mnt 
sbow  clearly  that  it  is  a  manufacturing  corpo- 
ratioo. 

We  have  not  been  referred  to,  nor  have  we 
been  able  to  And,  any  definition  of  the  lenns 
'*  noanufacture"  or  "mannf acturing"  that  do  not 
limit  them  to  the  production  of  material  nib- 
stances.  In  Branae'a  Encyclopsdla.  "msou- 
foctiire"  is  defined:  "The  term  employed  to 
desiffnate  the  changes  or  modlflcations  made 
by  art  or  industry  in  the  form  or  substance  of 
material  articles.  In  the  view  of  renderiofc 
ibem  capable  of  satisfving  some  want  or  denie 
of  nun;  and  'manunctoiing  industiy'  cco- 
sists  in  the  application  of  art,  st^ce.  or  labor 
to  bring  about  certain  changes  or  modlflcations 
of  already  elating  materutls."  Webster  de- 
fines manufacture  to  be  "the  operation  of  mak- 
ing wares  of  any  kind,  the  process  of  redacmg 
raw  materials  to  a  form  snltatile  for  use,  by 
tbe  hands,  bv  ul.  or  tty  oacblnerv;"  and  a 
manafhctiuea  article  to  be  "anything  macb 
from  raw  materials  by  tiie  band,  by  mtc^Ioeiy. 
or  by  art;"  and  practically  the  same  deflaltioo 
is  given  by  Worcester,  who,  extdidning  ma- 
cbandise,  goods,  wares,  and  produce  as  syno- 
nyms, says  that  "wares  are  manufactured  snd 
may  be  goods  or  merchandise." 

In  Ml  extended  note  to  .fflwis  v.  Behn,  41 
Ohio  8t  6111.  SS  Am.  Hep.  108.  nfemice  b 
naade  to  a  lai^  number  of  cases  In  wbicb  tbe 
question  arose  what  was  a  manufacture  or 
who  was  a  manufacturer?  And  in  every  case 
in  which  It  was  held  that  either  term  ap^ledit 
was  assumed  that  tbe  hrticles  prodnoea  most 
be  material  substances. 

Whatever  electricity  xoMg  be,  ft  Is  manlfeillr 
iind  admittedly  not  a  material  subslanoe,  and 
whatever  electric  light  cons  pan  ies  do,  tbey 
lo  not,  in  generating  or  evolving  electricity, 
"make  changes  or  modificaiions  try  art  or  io- 
tlustryin  the  form  or  substance  of  material 
uticles."  Tbey  do  not  make  "wares  of  aor 
kind,"  nor  "rednce  raw  materials  to  a  fMm  nt 
tor  use.'* 

Because  of  tbe  novelty  of  tbe  subject,  and 
of  our  desire  to  do  iustlce  to  tbe  defendant,  we 
have  adopted  the  language  <rf  its  expert  wit- 
ness at  considerable  length  in  tbe  flnding  of 
fbcts;  but  wben  all  bas  been  heard  that  can  be 
said  on  the  anbject,  nothing  bas  been  said  to 
lead  to  tbe  belief  that  electricity  la  a  material 
subetance,  nor  is  it  claimed  by  anyone  so  lo 
be;  therefore,  its  production  or  sederatkHi  or 
evolnti«i  does  not  come  within  Uie  antboriti- 
tiva  lexloogiairtiio,  adentfflc,  or  legal  deflof- 
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tlon  of  the  terms  "matiufftctitfe"  or  "maoufac- 
turiog;"  and  beoce  we  caooot  say  ttiat  defend- 
aot  inaDufactureB  electricity.  It  ia,  bowever, 
strenuously  conteDded  by  defendant's  coun- 
ael  that,  even  If  It  does  not  maDufnciure  elec- 
tricity. It  does  manafacturo  and  sell  ligbt, 
and  for  that  reason  is  a  maDufacturiDg 
company.  But  what  is  llgbt?  Id  14  Ency- 
clop.  Brit.  670,  it  is  said:  "Souod  maybe 
deli  Ded  as  any  effect  on  Ibe  sense  of  hearing; 
and  in  the  same  way  light  may  be  defined  aa 
any  effect  on  the  sense  of  sight."  And  In  the 
flame  anthority,  Till.,  668.  In  the  article 
"Ether,"  it  Is  taM:  "That  light  is  not  itself  a 
sabatance  may  be  proved  from  ihe  phenomenon 
of  interference.  A.  beam  of  light  from  a  single 
source  is  divided  by  certain  optical  methods 
into  two  parts,  and  thrse,  after  traveling  by 
ilifferent  paths,  are  made  to  reunite  ana  fall 
upon  a  screen.  If  either  balf  of  the  beam  is 
slopped,  the  other  falls  on  the  screen  and  illu- 
miontes  it,  but  if  botb  are  allowed  to  pass,  the 
screen  In  certain  places  becomes  dark,  and 
thus  shows  tbat  the  two  portions  of  light  have 
destroyed  each  other.  Now,  we  cannot  sup- 
pose that  two  bodies  when  put  together  can 
annihilate  each  other;  therefore  light  cannot 
beaBnhstatwe." 

So  far  as  is  at  present  known,  it  Is  the  undu- 
lations of  that  which,  because  they  do  not 
know  what  it  scientists  call  the  "luminifer- 
0U8  ether"  which  produce  "on  the  sense  of 
aigbt"  the  effect  of  light.  But  the  undulations 
are  no  more  material  substances  than  the  Ught 
itself.  Th^  are  to  the  ether  what  waves  are 
to  wstmr,  sQficessiye  motion  of  different  parti- 
cles. Another  analogy  is  the  undulations  In 
tbe  air.  which  produces  the  "effect  oo  the 
sense  of  hearing"  which  we  call  asound.  These 
undulations  wltb  the  telephone  by  electricily 
produce  the  effect  of  sound  at  great  distanceiL 
and  if  we  might  judge  by  analogy  we  should 
be  inclined  to'say  that  it  is  tbe  uodulatlooa  of 
tbe  "luniiniterous  ether"  which,  Ir^  the  use  of 
electricity,  by  means  of  electric  wires,  are  in- 
duced awl  extended  to  the  lamps  sad  "produce 
tbe  effect  of  light."  And  that  it  might.  wiUi 
tbe  same  reason,  be  said,  tbat  in  the  use  of  tbe 
telephone  sound  is  manufactured,  as  tbat  in 
tbe  nteof  the  electric  lighting  ftppantus  tboe  is 
a  manufacture  of  light. 

Without  enlarging  further  upon  a  subject  of 
which  we  confessedly  know  very  little,  we 
cooleot  ourselves  with  saying  that  defendant 
has  not,  in  our  opinion,  so  cl^rly  shown  itself 
to  be  a  manufacturing  corporation  aa  to  war- 
rant OS  in  holding  that  it  U  exempt  from 
taxation  upon  its  capital  etock. 

We  do  not  overlook  tbe  argument  of  coun- 
sd,  based  upon  tbe  language  used  by  tbe  Leg- 
islature in  the  Incon>oration  Act  of  1874,  which 
in  secUon  84,  provided,  among  other  things, 
tbat  nis  companies,  or  companies  for  tbe  sup 
fif  Of  light  and  beat,  may  erect  and  matataln 
"toe  necessary  buildfaigs.  macblnery,  and  ap- 
paralQs  for  'manufacturing'  gas,  heat,  or  light 
tnm  coal  or  other  matraial,  and  distributiiif 
the  same;"  and  in  tbe  supplement  thereto,  oi 
June  3,  1887,  that  "where  any  such  company 
shall  be  incorporated  for  tbe  supply  of  heat, 
l^t,  and  foel,  or  any  of  tbem,  by  anv  process 
of  'manufacture,'  It  abaU  have  authority,"  etc ; 
but  we  undersuod  that.  In  these  acts,  the  term 
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"maoufacture"  is  need  in  tbe  sense  of  prodbc- 
ing  or  furnishing,  and  as  a  convenient  singfe 
term  sufficient  for  Ihe  purpoaeln  view,  but  not 
intended  as  a  le^  dennition  or  eztendoA  of 
the  terms  "msnuftctuTe^or  "manufaetiuring." 

Tbe  same  argument  Is  made  from  tbe  lan- 
guage of  Jfr.  Jvatiee  Green,  In  Smgrton  t. 
Vom.,  108 1^.  111.  in  which  he  says:  "Neither 
light,  nor  beat  can  be  produced  by  any  human 
agents  except  by  some  necles  of  manufacture; 
If  either  is  the  result  of  tbe  mere  combastloo 
of  natural  substances,  that  combustion  is 
&  method  of  manufacture."  But  it  Is  manifest 
that  the  term  "manufacture"  is  here  used  In 
its  widest  senne,  as  tbe  antithesis  to  production 
by  natural  causes,  and  that  It  does  not  and  was 
not  intended  to  furnish  any  authority  or  criter- 
ion for  tbe  constnieUon  of  section  90  of  the 
Act  of  1885. 

We  do  not  think  tbat  corporations  of  the 
kind  to  which  defendant  beloogs  come  within 
tbe  policy  of  tbe  Legislature  in  enacting  sec- 
titm  20,  which  we  underetand  to  be  the  pro- 
posed eocouragemeot  to  manufacturing  corpo- 
rations to  establieb  themselves  and  carry  on 
their  operations  within  tbe  limits  of  the  Com- 
monwealth ratlieT  than  beyond  its  borders;  a 
policy  which  oould  apply  only  to  manufac- 
tories of  such  a  nature  that  they  tnlgbt  be  lo- 
cated in  one  place  or  another  as  interest  sod 
preferenoe  might  dictate.  Bat  elecitic  light 
com[»nies,  if  they  exist  at  alt.  must  exist  in 
tbe  towns  and  cities  to  be  supplied  with  Hght. 
and  cannot  tdiooK  whether  tbey  wQI  carrr  on 
their  operations  witiiln  or  without  (he  Oom- 
moDweoltb.  Therefore,  exempting  tbeiti  from 
taxation  would  protably  not  bring  capitalloto 
tbe  Uiate,  and  taxingtbem  would  certainly  not 
drive  it  out. 

We  have  recently  decided  that  capital  stock 
iuTceted  In  patent  rlgbft  Is  not  taxable,  and  If 
tlie  evidence  showed  that  any  pert  of  tbe 
amount  of  tbe  appraisement  represented  the 
value  of  patent  rights  and  was  taxed  in  tbe  set- 
tlement, we  would  say  tbat,  to  thait  extent,  the 
settlement  was  erroneous.  Com.  v.  United 
Go*  Imp.  Oo.  .Daupbhi  County  ComOxHi  Pleas. 

But  as  we  hold  tbat  tbe  tax  most  be  calcula- 
ted upon  tbe  amount -of  the  appraisement  as 
made  by  defen^nt's  officers,  and  as  Ibis  does 
not  Include  Uie  Taluation  of  any  patent  rights, 
the  tax  must  be  calculated  upon  the  whole 
amount  of  the  appraisement. 

Defendant  specifies,  as  objections  to  thb  set- 
tlement, in  its  appeal,  that  the  4th  section  of 
tbe  Act  of  June  7,  1879,  is  unconstitutional 
an^  void,  because  in  conflict  with  se^oo  1, 
article  B,  of  the  CtmsHtutiou  of  Pennsylmnia, 
which  requires  that  alt  taxes  shall  be  uniform 
upon  tbe  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
same,  and  also  because  it  U  in  coatlict  with 
section  1,  of  article  14,  of  the  AmendmeDts  to 
tbe  Constitution  of  tbe  United  fitatee,  wUch 
provides  tbat  no  State  shall  make  or  enforce 
any  law  which  sh^l  al»idge  the  privI1(»ea  or 
Immunities  of  these  dilzeos,  etc  We  do  not 
think  that  dther  of  tbeseobiJectiootcanbeHia- 
tained. 


Meswn.  M.  B.  01ns«l«d  nnd 
Irtwin,  for  appellaot: 
Very  few  or  the  erdelai  now  known  m  nun 
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nftietnm  eonkl  properly  be  called  eo  within 
(be  ortaliml  boiI  siiiet  meoaing  of  the  term,  as 
ihoM  t>y  he  deriratfoD. 
^  See  Uwnna  v.  Alien,  4S  U.  8.  7  How.  7W, 
TM.  12  L.  ed.  »I7;  Coming  v.  Bui-den.  58  U. 
8.  16  How.  267. 14  L.  ed,  690;  Murphy  v.  Am- 
ton,  86  U.  S.  ISl,  24  L.  ed.  773. 

-  So  nlurfa  bfl9  the  meaning  of  the  term 
ebanged  that  Dr.  Ure  la  his  Pbilofiopby  of 
MaftufiPtuKS,  pubttibed  more  than  fifty  yearn 
T\f!t>  (lotf&>,  flsid:  "'Manufartnre'  Is  a  word 
wUcJit,j»liw  Tidi^tudeof  laocuafra,  has  come 
to  liigtijfy  the  reverse  of  ItB  iotnostc  meauine." 

See  also  Johnson's  New  Universal  Cyclopeflia 
(1880);  Bouvier,  Law  Diet.  1888;  Wright's 
Uoirersfll  Prononndng  Dictlonaiy;  Buirlll, 
Law  Diet.;  CurliB,  Law  of  Patenta;  Andermn, 
Law  Diet*  IftiO;  Carlin  v.  Wtttern  Asmr.  Oo. 
oj  IWonto,  S7  Md.  515, 626, 40  Am.  Rep.  440. 

-  KunwrouB  rsBes  have  arisen  requiring  the 
judicial  irterpretation  of  the  term,  and  it  bas 
from  time  to  time  been  expanded. 

People  V.  KnieJcerboeker  lee  Oo.  99  N.  Y.  181; 
AauAif  GoM  Ught  Co.  v.  Brooklyn,  89  N.  Y. 
400;  Wetttm  U.  TOeg.  Oo.  v.  Texat,  100  U.  tJ. 
4«0^464,  M  L.  ed.  li;67, 1068. 

The  LejEfulature  In  the  Acts  of  Anembly. 
wbicboenoti lute  tbe  charier  of  tbe  company, 
bks  distinctly  defined  light  as  the  subject  of 
inanu  fact  are. 

Cbrp.  Act  1874.  S  84,  c1.  1  (Pub.  Laws,  78); 
Emenon  t.  (lom.  IW  Fa.  111-125. 

Tfte  decision  In  tbe  ffaurton  0am  was  ren- 
dered November  11, 1884.  When,  eubi>equent- 
ly,  in  the  twenlierh  Be(>tion  of  tbe  Act  of  June 
60,  1886.  the  Legislature  enacted  generallv 
concerning  otaDOfacturing  corporations,  (t 
oinflt  t)e  preaumed  to  have  acted  with  full 
knowledge  of  the  interpretation  put  by  this 
<onTt  upon  (be  languase  of  tbe  Act  of  1874. 

Jt^/mer  v.  Com.  97  Pa.  608-608;  TfuiOvrfg 
App.  67  Me,  267;  Oota  v.  Br>ss,  66  Me.  IW; 
ffrink  v.  P  nd,  46  N.  H.  136;  Com.  v.  ffartnett, 

5  Gray.  450;  /i^  parte  Catiieart,  L.  R,  5  Cb. 
App.  703;  Com.  v.  Standard  Oil  Co.  101  Pa. 
118;  Com.  v.  Trenton  Bridge  Co.  9  Am.  L.  Reg. 
298;  Pkiladaphia  d  E.  E,  Co,  v.  Catawitm  R. 
Oo,  6a  Pa.  20. 

Mot  only  do  the  ludldBl  and  tbe  legislative 
iBt»rpT¥taliona  of  the  term,  "mannfacture"  as 
applied  to  light,  agree  with  the  appellant's  C(hi- 
teulion,  tmt  It  has  also  received  a  construction 
from  another  source,  entitled,  in  a  case  of  this 
kind,  to  hhauiBt  equal  consideration. 
'  Tbe  ODiMttuelloo  given  to  a  statute  by  those 
cbflrged  with  tbe  doty  of  executing  It,  is  always 
entitled  to  respectful  conmderatioo.  and  ought 
not  to  be  overruled  without  cogent  reaeoos. 

United  Statee  v.  Moorr,  65  U.  8.  768,  24  L. 
ed.  689;  Ediaard  v.  Darby,  26  U.  8. 19  Wheat. 
210.  6  L.  ed.  004;  United  SUiUt  v.  Qilmore,  75 
U.  8.  8  Wall.  830,  19  L.  ed.  896;  Qreeht  t. 
Thimptm,  61  H.  S.  IDHbw.  926. 18L.  ed.  897; 
Uifion^lH$.  Co.  V.  Sofje,  62  U.  8.  21  How.  66. 
-M>'^«d.'-^;  Matimpt  v.  Hftore,  54  III.  89; 
G'wAatR'iiHjJp;  1  U. ».  1  Dili  186, 1  L.  ed.  70; 
Steittvr  ri  CSaw,  4  Pa.  18:  Ood^rdv.  Qloninger, 

6  Watts,  209;  United  State*  v.  ^ip  Sewnter,  1 
Blatchf.  218;  Packard  v.  Sielmrdaon,  ITMasa. 
121;  8edew.  Stat.  216. 

Vb«4ifliMBlfe  charge  «ttb  ttie  Aity  of  eze- 
outing  tbe  laws  have  uolformly  regarded-tbeu 
coapanleBw'iMiHilkiturinK-cotaipacinee. 
'  U  L.  H.  A. 


Me»$n,  W.  U.  Brant.  Atty  Gm.,  sod 
Jamaa  A.  8tr«a«.hn,  Deputy  Attji-Ga^., 
for  respondent. 

WlUiaaaa,  J.,  delivered  tbe  opfuion  of  ti» 

court: 

This  case  presents  a  new  and  an  interesting 
question,  viz.:  Is  a  tompany  that  prodoceti 
eloclricl^,  and  sells  it  to  ciutomets  for  the 
generatioa  of  light,  heat,  or  power,  a  manu- 
faeturiog  company,  within  themeaningof  tbe 
Act  of  1885,  exempting  the  capital  stock  of 
manufacturing  companies  'from  taxation  ? 
This  case  was  tried  without  a  Jury,  aod  tbe 
facts  upon  which  tbe  judgment  was  baWd  ap- 
pear In  ttie  Qndings  of  tbe  court  below.  One 
of  these,  which  was  basfd  upon  tbe  <^Dlon, 
and  lareely  expressed  lb  the  words  of  an  expert 
electrician,  who  was  called  asa  witness,  asserts 
that  tbe  electricity  sold  by  tbe  company  was 
created  1^  tbe  process  adopted  by  Uie  com- 
pany. The  learned  judge  says:  "The  elec- 
trlcfiy  which  furniali^  the  light  does  notexist 
until  tbe  armature  revolves.  Tbe  revolatioa 
of  the  armature  brings  into  befog  eomethlDg 
that  did  not  exist  benne, — that  Is,  this  electric 
energy,  or  energy  in  this  electric  form."  In 
the  same  flndiog  he  describes  the  process  by 
which  litis  product  Is  evolved  or  created  as 
follows:  "Coal  is  burned  under  the  boilers, 
producing  heat.  The  heat  generates  steam  in 
the  boilent.  which  moves  the  engine.  The  en- 
gine Supplies  the  power  by  which  the  armatun 
IS  made  to  revolve.  Tbe  revolutioa  of  the 
armature  produces  electric  currents  where  tlif^ 
did  not  exist  before.  Tbe  electricity  Ihusgm- 
erated  is  carried  over  wires  provided  hy  lie 
Company,  and  delivered  to  Its  customers, 
where  it  is  used  to  produce  light.  The  process 
by  which  electricity  Is  made  to  fumiab  light  is 
found  to  consistof  the  movement  of  an  electric 
onrrent  from  one  carbon  point  to  another, 
which  are  made  part  of  its  c^nnilt.  In  leaping 
from  one  point  to  another  great  heat  is  devel- 
oped by  the  energy  of  the  current.  This  heat 
liberates  or  evolves  from  the  carbon  a  gas, 
wfal(^  it  burns.  The  light  is  thus  found  to  be 
due  partly  to  t  be  passage  of  the  electric  current 
between  tbe  carbon  points,  aod  perUy  to  tbe 
combustion  of  tbe  gas  furnished  by  tbe  heated 
carbons."  Notwithstanding  these  findings, 
which  showed  a  creation,  or  "bringing  into 
being  where  it  dM  not  exist  before,"  of  ihc 
electricity  sold  by  the  Company,  tbe  learned 
judge  held  a»  matter  of  law  that  the  prooeas 
was  not  one  of  manufacture,  becanae  the  pro- 
duct was  not  a-ma)erial  substance.  CoDceaing 
that  the  thing  sold  was  "brought  intob^g, 
made, — "manufactured,"  in  the  common  use 
of  that  word,— he  denied  that  such  makiiw 
was  In  a  legal  sehse  «  manu^ture,  because  it 
did  not  appear  affirmatively  of  what  the  mys- 
terious proftuct  was  made,  and  timt  it  was 
niatenal,  as  matter  Is  do#  ileflDed.  This  con- 
clusion appears  to  have  been  drawn  from  tbe 
derivation  and  deBnltion  of  tbe  word  "nuun- 
facture,"  and  is  forcitfly  presented  inaleamed 
opinion,  in  which  lexicons  and  books  of  refer- 
ence are  largely  drawn  upon.'  It  is  very  clear 
that  tbe  word  origimUy  titorat  "band-made." 
Itls  etiQally'jdear,  In  the  It^t  of  Uie  deflni- 
Hoe^  collafed-  by  tin  teamed  Jodge.  that  its 
nektting  hu  expended  vtifa  the  ndvuioeofibe 
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ktU  and  sdonce^  uotiL  it  im  come  to  meui,  as 
«  verb,  Uie  makiog  of  asy tbing  by  bunum  art 
ot skill  (BurrUlj  Law  Diet.),  and  as  a  douq,  any- 
tbiDg  made  by  art  or  akill  (Rapalje  &  L.  Law 
Did).  Tbe  mere  appropriaiioo  ot  an  article 
which  is  furniahed.by  nature  isnotamanufac- 
luie.  TbuaUieliberatioD  of  natural  gaa  or  oil 
from  tbe  earth,  and  its  transpoitatiou  to  cod- 
iumers.  is  not  a  manu&cture;  but  tbe  produe- 
tioD  of  iUuminatiog  gas  is.'  Nattau  OM-IAght 
Go.  w.  Brooklyn,  6B  is.  Y.  409;  nleo  Shaenon  t. 
Cm.  108  Pa.  111.  Tbe  ooUection,  storage, 
preparation  lor  market,  and  transportation  of 
Ke  is  nut  a  manufacture,  but  tbe  production  of 
ice  by  artificial  means  is.  People  r.  Knieker- 
hockn- lee  Vo.  99N.Y.  181.  Atelegraph  com- 
pany- produces  electricity  by  artificial  means, 
but  it  uses  it  in  its  own  busiae&s  as  a  carrier  of 
messages  for  tbe  public;  so  does  a  telephone 
compaDy.  Both  receive  messages  forcarriage, 
and  deliver  tbem  at  Ibe  poiot  of  dcstinatioo. 
They  transport  for  their  customers.  This  Com- 
pany whose  character  we  are  consideriug  sells 
the  electridtT  it  mak^,  or  "brings  itit^  l^iug." 
as  a  commooity.  It  provides  the  lamps  or  ap- 
pliances for  tbe  use  of  itscustomera,  by  means  of 
which  llie  light  is  produced.  It  sells  them  tbe 
eicciritity,  measures  it  as  It  is  delivered,  and  is 
paid  accordiDg  to  the  quantity  furnished. 
Whatever  electricKy  may  be,  it  seems  to  be 
absolutely  vitbln  the  power  and  under  the  con- 
tiol  of  the  compaoy  that  brings  it  into  being. 
It  la  ooropelled  by  the  procets  employed  to 
wme  ioto  being.  It  is  secured,  stored ,  poured 
out,  or  liberated  at  will.  Its  maoifestattons 
are  both  seen  and  felt.  It 'moves  with  incredi- 
ble velocity  and  power.  It  carries  tbe  tones 
and  Inflecuona  of  the  human  voice,  or  moves 
loaded  cars,  depending  on  the  volume  of  tbe 
current  and  tbe  macner  of  its  application.  It 
may  be.  in  the  hands  of  tbe  pbysfclao,  a  soolb- 
log  remedial  agent,  and,  in  tbe  bands  of  the 
law,  an  instrument  of  execution  swifter  and 
sorer  than  tbe  beadsman'saxe.  It  may  be  too 
early  to  say  just  what  it  is.  The  scientists 
whose  views  me  learned  judge  adopted  may 
berigbtor  wrtmg.-  We  have  no  need  to  de- 
cide that  question.  Laws  are  written  ordinar- 
ily in  tbe  language  of  tbe  people,  and  not  in 
that  of  science;  and,  if  this  esse  depended  on 
tbe  question  on  which  it  turned  in  tbe  court 
below,  we  should  be  led  by  the  findings  of 
fact  lo  a  different  conclvMon  of  law  from  that 
which  was  there  reached,  and  hold  that  this 
company  was  a  manufacturing  oompany. 

Bnt  we  \h\A  the  oontrolUng  question  in 
this  case  is  |bat  of  the  eense  in  which  the 
words  "manufacturing  companies"  are  used  in 
the  statute  under  consideration.  It  provides 
tiiat  the  taxes  laid  on  corporations  by  the 
BeveouB  Laws  of  (he  Commonwealth  are  re- 
pnled  or  abolished'  as  to  manufacturing  cor- 
porations. Now,  if  there  were  a  class  of  cor* 
ponttions  existiofi;  at  that  date  known  by  tbe 
name  of  "maonuicturiug  companies  or  cor- 
porations," we  must  assume  'that  the  Legela- 
ture  intended  that  class  when,  it  used  the  name 
by  which  the  class  had  been,  known  in  pre- 
vmiu  legislation;  and  we  need  go  no  further 
than  tbe  statute  book  to  datermine  the  legi^ 
tive  intent,  in  tiw  Act  of  1886.  The  Act  of 
1870  imposed  «  c^pital-^lock  (axon  aU  corporar 
titms  alike,.  ^  tbftt  we  get,  no  lieip  irom  it. 
HUaA.     '        '  8 


Looking  hack  to  (he  laws  under  which  OOT- 
porations.  have  been  cre^ed,  we  find  ^t  in 
1885  an  Act  was  passed  providing  for  tbe  or- 
ganization of  corporations  for  tbe  manufac- 
ture of  iron  from  the  ores  with  cobe  ormineral 
.coal,  which  was  subsequently  extended  so  as 
to  include  companies  using  oharooal.  This 
was  followedin  1849  Irr  m  hw  wfairti  provided 
for  the  organizatkHk  of  "manufacturing  com- 
panies" as  a  class  of  corporations;  It  included 
tbe  niannfacture  of  woolen,  cotton,  Bax,  or 
silk  ^Dods,  of  iron,  paper,  lumber,  or  salt.  In 
1850  it  was  extendea  so  as  to  include  tbe  man- 
ufacture of  glass.  In  1851  printing  and  pub- 
Ikbing  were  taken  into  the  class.  In  1832  tbe 
making  of  mineral  paints  and  artificial  slate 
was  included,  in  1853  quarrying  and  min- 
ii^.  Id  1850  tbe  maDUfacture  of  leather  and 
leather  goods.  Mincml  and  carbon  oils  weis 
included  by  a  series  of  Acta  passed  in  1850, 
l&^tit.and  1860.  It  will  thus  be  seen  that  the 
words  "manufacturing  corporations"  had  been 
employed  as  tbe  name  of  a  defiaite  class  of 
corporations  for  many  years,  and  that  the  kinds 
of  manufacture  embraced  within  the  class 
were  not  left  to  \x  settled  by  conjecture,  or  by 
reasoniog  built  upon  definitions,  but  bad  been 
settled  by  actual  enumeration  in  the  statutes 
referred  to  and  some  others.  Wboo  the  Con- 
stitution of  1878  was  adopted,  and  when  the 
genersl  Corporation  Act  of  1874  was  passed  in 
obedience  to  its  requirements,  numufacturing 
corporajjons  as  a  class  were  provided  for,  and 
the  kinds  of  manufacture  Included  made  cer- 
tain by  a  lone  series  of  statutes.  The  Act  of 
1874  provided  a  uniform  mode  for  the  incor- 
poration of  companies  formed  for  protit,  de- 
scribing them  as  corporations  of  tbe  second 
class,  while  corporations  not  for  profit  com- 
posed tbe  first  class.  In  tbe  second  class  were 
mcluded,  among  others,  companies  formed 
for*  "carrying  on  any  mechanical,  mining; 
guarrring,  or  manufacturing  busiuess,  includ- 
ing all  the  purposes  covered  bv  the  ^rovittiona 
of  tbe  Act  of  General  Assembly  entitled  "An 
Act  to  Encourage  Hanufaclunog  Operations 
in  This  Oommonwealth,  Approved  April  7, 
1849,"  and  its  several  supplements.  Thereaf- 
ter any  company  formed  for  tbe  prosecution 
of  the  objects  enumerated  In  tbe  Act  of  1849 
and  its  supplements  entered  the  class  of  manu- 
facturing corporations  tbrough  tbe  gate  opened 
br  tbe  Act  of  1S74,  Instead  of  through  pre^ 
vions  legislation.  But,  whether  they  came  in 
the  one  way  or  tbe  other.  If  they  were  withlo 
ibe  class  as  the  Legislature  bad  made  tt,  the 
Act  of  1886  relieved  tbem  from  the  tax  Im- 
posed by  the  Act  of  1879.  A  company  sup- 
plyingilluminating  gas  is,  in  tbe  general  sense 
of  the  word,  a  manufacturing  company  {Nas- 
satf  Qiu-Zdght  Oo.  v.  Brooklyn,  tupra),  but  it  is 
not  a  member  of  tlio  statutory  class  built  up 
under  the  Act  of  1849,  nor  is  any  corporation 
engaged  in  tbe  service  of  its  customers  in  a 
quasi  public  capacity.  A  municipality  may 
furnish  water  and  light  to  Its  citizens.  A 
company  performing  this  service  may  be  said 
to  perfortn  a  quasi  public  or  municipal  func- 
tion, which  the  mtmicipality  may  disturb  at 
its  pleasure,  or  supersede  altogewer.  Such 
companies  have  never  ibeexi  included  in  any  of 
the.  legislfktioa  provided  for.  the.  enctouragfr 
mont  and  protection  oi  manufocturiDg  con 
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poradoni,  and  have  no  rlgbt  to  Bbftie  Id  tbe 
oeneflis  of  such  legislatioD.  Tbey  really  form 
a  class  by  tbeouelves.  Wbeo  the  Act  of  1885 
was  passed  laws  had  beeo  made  In  adjoiniog 
Slates  which  fcave  eDcoangemeDt  to  the  estal^ 
lisbment  of  factories  by  ewmptinff  than  from 
certain  forms  of  taiatloD.  Tbe  mischief  to  be 
xemedied  was  tbe  danger  that  such  legislation 
might  lead  to  tbe  removal  of  capital  and  labm- 
from  this  State  to  others,  to  the  detriment  of 
the  btisioess  and  prosperity  of  our  own.  Tbe 
remedy  prorided  was  the  removal  of  tbe  tax 
imposed  by  tbe  Act  of  1878,soa8.to  remove 
the  inducement  to  leave  tbe  Slate.  It  was  as 
broad  as  the  miacbief  which  it  was  loteoded  to 
meet,  and  made  applicable  lo  tbe  class  wblch 
since  18B6  it  bad  been  tbe  policy  of  the  State 
to  encourage,  viz.,  "manufacturing  corpora- 
tioos."  It  did  not  reach  financial  corporations 
like  banks  and  insuranoe  companies,  nor  (nuM- 


Krtatlon  companlea,  nor  companies  perform- 
j  functions  partaliingof  amunlnpal  diarac- 
ter.  but  that  clau  of  preduciive  IndiutriFs 
which  the  Legislature  had  sonebt to  ancoonge 
MM  a  means  of  bringingand  kemdng  vitbin  our 
btmlen  eapiial  and  &bor,  to  be  cmpliifcd  la 
the  devdcHimenl  of  onr  mloenl  weafib ,  and  In 
tbe  production  of  Uie  staples  of  commerce. 
We  think  the  learned  Judge  reached  a  correct 
cooclnaioD  In  this  case.  The  appellant  Is  nnt 
within  tbe  exemption  or  Immunity  provided 
by  tbe  Act  of  1885,  but  we  prefer  to  test  our 
judgment  on  the  definition  of  "mannhwtnrinf 
corporation^'  which  tbe  Legislature  bas  adopt- 
ed and  adhered  to  for  more  than  balf  a  oeo- 
tuty,  rather  than  upon  the  meaning  of 
word  "manufacture"  as  it  is  given  by  lezloog- 
rapbers. 
The  Judgment  it  affirmed. 


MICHIGAN  SUPREME  COURT. 


BOARD  OF  HEALTH  OF  PORTAGE 
TOWNSHIP 
r. 

Jacob  VAN  HOESEN,  Appt. 


.Hloh.. 


1.  TlMpmrerofemlnentdom&lnc&iiiiot 
be  glvAB  to  »  corporation  fbrmed  f!t»r 
the  purpose  of  eet>bltehiiig  a.  rnral 
cemetery-  and  provldliijr  for  lu  care  and  maln- 
teoaooe.  wbere  tbe  kmd  la  to  be  under  tts  aiXKK 
lute  contxol  and  It  mar  sell  lots  at  whatever  prloe 
may  be  agreed  db  to  private  lodlvlduals  for 
burial  purposes.  If  In  Its  judfrmentthelandlsnot 
need(<d  for  tbat.  or,  for  any  other  purpoMs. , 

8>  An  amenduotit  to  mn  Aet  provldlnp 
fortheorgmniaatloBOf  a  certain  clmoe 
of  oorporationa*  wbtch  attempu  to  confer 
on  ttaem  a  power  which  they  cannot  oonsHtu- 
ttonally  ezerdsa.  oaonot  be  upbrtd  as  to  other 
oorporatlons  InoldeDUllynrantloDed  therein,  but 
not  alluded  to  lo,  or  BubJeot«d  by  the  amendnient 
to,  any  ol  the  provlalons  of  tbe  origloal  Act. 

(October 

CERTIORARI  to  the  Circuit  Court  for  Kala- 
mazoo County  to  review  proceedings  cod- 
deraning  land  for  cemetery  purposes.  Av- 
eeediRgt  quashed. 
The  facta  suffictenUy  appear  in  tbe  opinion. 
Meitra.  Howard  «  Hom,  for  plaintiff  in 
certiorari: 

The  section  of  the  statute  under  which  it  is 
sought  to  proceed  in  this  case  must  be  limited, 
construed,  and  held  to  apply  oolv  to  such  cem- 
eteries as  is  embraced  in  tbe  tftle.oC  Ihe  Act, 
Amendments  to  Acta,  altboogb  their  language 
may  be  broad  aod  Eeoenil,  are  necessarily  lim- 
ited by  the  title  of  tbe  Act  which  they  pur- 
ported to  amend. 

Booth  V.  Eddv,  88  Mich.  245;  Bates  v.  Nelson, 
49  Mich.  459;  midi  v.  Durjee,  68  Mlcb.  287. 


Sorm.-'ToT  notee  on  risfat  of  eminent  domain, 
see  Fittaburf.  W.  *  K.  B.  Oo.  t.  Benwood  Iron 
vrorks  (W.  Ta.)  S  L.  It.  A.  680;  Barre  B.  Oo.  r. 
Mootpelier*  W.  Hirer  M.  Cb.(yt)4L.  U.Jk.m.  ■ 
14  L.  R  A. 


Hence  there  Is  no  aathorl^  for  thb  praceed- 
Ing  by  tbe  Board  of  Health. 
Mem*.  Oaibmrai  *  MiUo  and  Tiuimmm  B. 

Sherwood,  for  defendant  in  certiorari : 

The  amendment  to  tbe  original  Act  was  hi- 
tended,  not  ooly  to  afford  rural  cemetery  cor- 
porations organized  pursuant  to  that  law  tbe 
rlgbt  to  condemn  lands  for  its  purposes,  but 
alM>  the  same  right  to  township  and  cities. 

The  title  of  the  original  Aet  being  broad 
enough  to  embrace  all  rural  cemeteries,  tbesd- 
ditioD  Is  germane  to  the  object  expressed  in  Ibe 
amended  Act,  aod  is  therefore  valid. 

See  People  v.  State  Ine.  Co.  10  Mich.  9»S; 
Peopie  V.  State  Treaeurer,  81  Uicb.«;  StMUer. 
SiMee,  41  Mich.  615. 

An  amendment  to  a  statntc  which  eontaiai 
matter  wblcb  might  appropriately  have  been 
Incorporated  In  the  original  Act  under  iu  title 
•s  germane  to  tts  provisions,  may  be  added  by 
an  amending  Act  entitled  substantially  as  wss 
the  Act  involved  in  this  litigation 

Swafheout  t.  MieMgaH  Air  Imu  B.Oe.U 
Afich.  898;  Chippeva  Ownfy  Supn.  r.  AnHler 
Generai.  8  West.  Rep.  840,  66  JKlch.  419. 

HcGrath,  Jl,  deHrered  fbe  oplnlen  of  tbe 

court: 

This  matter  comes  here  by  certlofari,  to  test 
tbe  validity  of  certain  proceedisss  to  condemo 
land  for  cemetery  purposes.  The  Board  (rf 
Health  of  Portage  Township  filed  apetitioa  hi 
the  Circuit  Court  for  the  County  of  KalamasM, 
under  chapter  161,  How.  Btat..  to  eondem 
c^ain  land  belo^og  to  respondeat,  for  cem- 
etery purposes.  Respondent  demurred  (o  srid 
petition,  alle.ging,  among  others,  tbefdlowliis 
grounds;  "That  said  petition  ia  ioiufficlentto 
confer  upon  said  court  lurlsdictioa  of  tbe  Mb 
Ject  matter  of  said  petition,  (1)  for  tbe  iMin 
that  the  statutes  Mofer  no  authority  opon  w 
court  to  summon  a  jury  in  cases  of  the  kind 
alleged  aod  set  forth  In  snid  petition:  (S)for 
tiie  reason  that  it  appears  hy  sakl  pedtloo  ibit 
said  cemetery  which  it  la  proposed  toeoluse 
is  not  owned  by  a  corporation  ornnlsed  (o 
establish  a  rani  cemetay,  tad  pnnde  forlw 
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«itre  and  maiatenrntf.  thereof."  Obapter  89, 
How.HtaL.  mtkesittbe  duty  of  the  Township 
Boani  of  Health  to  provide  and  maintatD  burial 
gfoandi,  but.  ooatuna  no  prorisioiH  for  the 
GondemDatiob  of  land  for  cemetery  purposes. 
Id  1869  the  Legislature  passed  an  Act  entitled 
"An  Act  to  Authorize  and  Encourage  the 
Formation  of  Corporations  to  Entabll^  Rural 
Cemeteries,  and  Provide  for  the  Care  and 
Maintenance  thereof."  This  Act  contained  no 

r vision  for  the  acquirement  of  lunds,  except 
purchase  or  gift.  It  provided  for  the  for- 
nistion  or  stock  companies  for  the  purpose  of 
establishing  and  maintaining  cemeteries.  That 
the  articles  should  contain  a  statement  of  the 
amount  of  land  to  be  purchased,  and  of  the 
amount  of  capital  necwsary  to  make  the  pur- 
cbane  mnd  tmimiTe  Um  grouoda.  It  provided 
for  the  Isane  ot  lerip  or  oerliflcates  of  stock  to 
the  anbserlbers.  That  rfbeta  wrip  should  be 
penooal  property,  and  tainsfAaUe  1^  the 
bolder.  It  empowered  the  board  of  trustees  to 
purchase  land  for  the  use  of  such  association; 
to  levy  assessments  upon  subscribers  to  the 
articles  of  association,  notexceedlofcthe  amount 
subscribed;  to  dlqwee  of  tbe  rigbta  of  burial, 
-flx  the  prices  tbereof.  make  conditloDa  In  rela- 
tion to  the  bnrialswithiathecemeteryfEfounds. 
and  pusrtotee  to  tbegranteei^burtalrifchts.and 
the  care  and  preservalioo  of  the  grounds;  to 
esublish  such  rules  and  regutattone  for  the  con- 
trol and  maoasemeot  of  the  grounds,  and  all 
matters  and-  thlaga'  Incident  thereto,  as  Ihcy 
shall  deem  fw  tlie  best  Interestit  of  the  corpo- 
ration; to  sell  any  part  ot  ponton  ctf  land 
owned  by  sneh  corpomtton,  In  esse  the  rame 
shall  not  be  occupied  or  required  for  barlRl  pur^ 
po«c«,  or  for  the  use  of  burial  rights;  and  to 
preiicrlbc  from  time  to  time  anv  Interest  or  div- 
idends which  shall  be  paid  to  tbeboldersof  the 
scrip.  It  prorMes  for  the  reservation  out  of 
tba  proeeeds  of  sale  of  '  burial  tigbte  of  an 
amotiDt  wblcb.  In  Oe  opinion  of  the  board  of 
trustees,  shall  be  sufficient  to  create  a  fund 
which,  when  invested,  shall  produce  en  locnme 
aufflclently  large  to  meet  the  expense  of  keep- 
ingthe  grounds  In  good  coodfrloo.  It  further 
provides  that  all  grants  ot  rights  of  burial  sbnll 
be  Cranafernble  ottly  opmi  OMnpHance  with 
sn<A  conditions  aa  snail  Iw  pKaenbad  by  the 
board  of  UiisteeB.  In  1875  the  lastnauied  Act 
was  amended  hy  adding  texi  new  secticms  (How. 
Stat.  Micb.  S  4778),  providing  that,  "whenever 
tbe  board  or  directors  of  ssid  corporation,  the 
board  of  henltb  of  any  township,  or  tbe  com- 
mon council,  board  of  bealtb,  or  bond  of  trua- 
tees  of  any  city  or  village,  shall  deem  It  to  be 
dcstraUe  and  necessary  to  enlarge  the  limits  of 
any  cemetery  which  has  been  or  may  be  here- 
after established,"  application  may  be  made  to 
a  circuit  Judge  for  a  jury,  to  ascertain  and  de< 
termine  the  compensation  to  be  made,  and  the 
necessity  for  using  tbe  same;  and,  after  pro- 
Tldiog  for  the  summoning  of  a  Jury,  notice  to 
tbe  owners,  a  bearing  and  a  determination  by 
aald  jury,  the  amending  Act  provides  that  judg- 
ment shall  be  rendered  by  the  court  for  tbe 
amounts  found  by  tbe  jury,-and,  upon  proof 
of  paymentof  such  amounts,  tbe  court  "shall 
by  an  (vder  or  decraa  adjudge  that  the  title  In 
fee  ol  such  nal  estate  ahdl  forever  themfter 
1i^vMt«>H  ffi  soeb  bottd  o<  diiectora.  board  of 
heaKh,"  ale. 
HUB.  A. 


The  contentton  of  respondent  Is  tbtt  there 
no  valid  statute  which  aothorfzes  or  permita 
the  oondemBatioD  of  private  property  for  the 
enlargement  of  this  cemetery;  tbnt  the  Act  of 
1860  auihorused  the  formation  of  corporations 
to  establish  rural  cemeteries,  and  provided  fen* 
the  care  and  mainteoaaoeof  rural  cemateries 
so  established,  and  only  such  as  are  so  estab- 
lished. In  my  judgment,  alttiough  the  point 
is  not  made  ui  tbe  briefs,  tbe  Amendment  nl 
187S  Is,  as  appItcaUe  to  rural  oemeieries  estftb- 
Usbed  by  corporMions  formed  trader  the  Act 
of  1809,  uooonatllutknal  and  void,  as  It  at- 
tempts to  invoke  the  exercise  of  tbe  power  of 
eminent  domain  forthe  condemnation  of  lands, 
at  the  Instigation  of  a  private  corporation,  for 
private  uses.  Eminent  domain  is  that  sover- 
eign power  vested  In  the  people  by  which  they 
can,  for  anv  public  purpose,  take  possession  of 
the  property  of  any  lodlvidual  upon  a  Just 
compeoratiott  paid  to  him.  6  Am.  &  Eng. 
Encyclop.  Law,  611;  i  Kent,  Com.  It  baa 
been  deflned  by  this  court  to  be  "tbe  rightful 
authority  wbicn  exists  In  the  sovereignty  to 
control  and  regulate  those  rights  of  a  publto 
nature  which  pertain  td  Its  SHaena  In  com- 
mon, and  to  appropriate  and  control  Individual 
property  for'  tbe  publio  benefit,  as  the  public 
safety,  necessity,  conveuience,  and  welfare 
may  demand.  Peoplt  r.  Bumphrtv,  28  Mich. 
471-474.  It  was  held  in  that  esse  that  tbe 
State  had  no  authority  by  virtue  of  Its  eminent 
domain  to  condemn  lands  for  the  purpose  of 
turning  tbem  over  to  tlie  United  Htales  for  ttie 
erecticm  and  mslntenanoe  of  light-houses;  that 
tbe  Act  wbicb  nndertook  to  authorise  thegor- 
emmeat  to  do  this  was  nnconstituHonal,  as 
appropriating  property  of  individuals  without 
due  process  of  law;  and  that  tbe  right  of  emi- 
nent domain  in  any  sovereignty  exuta  only  for 
its  own  purposes. 

In  Hyermm  v.  Brown,  80  HIcb.  88ft.  84  Am. 
Bep.  064,  tbe  court  says  that.  In  authorizing 
condemnation  proceediDgs,  it  Is  essential  that 
the  statute  shnuld  require  the  use  io  be  public 
Ih  fart:  In  other  words,  that  it  should  contshi 
proristons  enlltllDgthe  puUic  to  accommo<la- 
tion;  that  property  can  never  be  condemned 
for  privMe  Improrements,  except  where  they 
belong  to  a  etaas  tbat  cannot  uauallv  exlH 
without  tbe  exercise  of  that  power,  ana  where 
the  public  welfare  requires  that  they  shall  i;e 
encouraged.  Tha  exercise  of  the  right  of 
eminent  domain  Is  limited  to  cases  In  which 
tbe  public  have  a»  faitereet.  Cods  Bider 
<Ey.)  1  S.  W.  Rep.  3.  It  can  never  be  inst  to 
take  property  under  {welense  of  puhHe  beneflt 
which  is  not  needed  by  tike  public,  however 
much  It  may  advanes  tte  Interests  in  wblch 
the  public  have  no  concern.  Paul  v.  Detro^, 
8a  Mich.  lOB-llS.  Tbe  State  has  no  right  to 
take  the  property  of  one  citizen,  and  give  it  to 
another,  whether  with  or  without  compensa- 
tion. 3  Wasbb.  Real  Prop.  03d:  Tiedemao, 
Pol.  Powers,  g  iai».  880.  As  baa  been  said, 
"when  one  man  wants  the  property  of  another, 
the  Legislature  will  not  ^d  him  in  the  acquisi- 
tion." TayUyr  T.  Bi>Her,  4  Hill,  147.  See 
WUkinton  t.  lAiand,  87  IT.  S.  8  FM.  608,  7 
L.  ed.  088;  m^ward  v.  Saa  York,  7  N.  T. 
824. 

It  «aa  held  In  Aefifo  t.  Atlm,  80  HIcb.  404, 
4  Am.  Rep.  408,  tbatsleglslatlfaActorlgfaiat- 
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Ids  proceed  ings  by  or  In  porsnanoe  of  «blch 
indiTidaal  prcneny  was  to  be  taken,  under  (bf 
forms  of  taxauoD,  for  the  beneflt  d  a  private 
corporation.  oouM  not  be  Justified  as  aa  exer- 
cise of  legislative  power.  It  was  not,  there- 
fore, due  process  of  law.  Mr.  Oooley  says: 
"Tb«  public  use  implies  a  ptrasessioa,  occupa- 
tion, and  eojoymeDtof  tbo  land  by  tbe  public 
at  laxi^,  or  by  public  agvocies;  nnd  the  ilue  pro- 
tection to  tbe  rigbtaof  private  property  will 
preclude  tbe  govenimeot  from  seizing  it  in  tbe 
bands  of  tbe  owner,  and  turniog  It  over  to  an- 
other, on  vague  grounds  of  public  benefit,  to 
spring  from  a  more  profitable  use  (o  which  the 
latter  may  devote  it."  Cooley,  Const.  Lim. 
654.  The  use  must  be  by  tlie  general  public 
of  tbe  locality,  and  not  b^  particular  Inatvid- 
uals.  MeQutllen  t.  Hatkm,  42  Obio  St.  203; 
Bern  V.  Davi;  97  Ind.  79.  A  use  which  may 
be  monopolized  or  absorbed  by  (tie  few,  and 
from  which  the  general  public  uiay  and  must 
ultimately  be  ercluded,  fs  in  no  sense  a  public 
use.  Land  cannot  be  condemned  for  the  pur- 
pose of  enabling  these  insUgstlDg  the  pmceed- 
ings  to  parcel  it  out  to  private  Inalvkluals;  nor 
iaause  wblch  is  notcomoHHt  to.  the  public, 
and  over  which  the  Stale  bas  surrendered  that 
control  and  regulation  necessary  to  secure  suob 
common  use,  a  public  use.  The  use  of  land 
for  railways  «nd  turnpikes  has  been  declared 
to  be  a  public  use,  because  it  is  open  to  all 
upcm  tbe  payment  of  tolls  which  are  regulated 
by  hiw,  and  the  law  requires  such  wa^s  to  be 
kept  open  for  use  by  the  public  impartially. 

As  has  been  said,  the  question  whether  tbe 
use  is  public  or  private  deiiendsupoo  the  right 
of  tbe  public  to  use  the  property,  and  to  re- 
quire the  corporation,  as  a  common  carrier,  to 
transport  pasnengeia  or  freight  over  the  same, 
XxttU  Bivtr  B.  <>.  t,  Eatler*  B.  Co.  41  Hiea. 
461:  J)e  Camp  v.  Sibernia  U.  B,  Co.  47  K.  J. 
L.  47;  I^%t(ip$  V.  Watton,  68  Iowa,  88;  Clarice 
V.  Blaekmar,  47  N.  T.  156;  Lewis.  Em.  Dom. 
8166. 

It  has  been  held  that  condemnation  proceed- 
ings cannot  be  resorted  to  to  take  lands  for  tbe 
construction  of  spur  tracks  wbicb  are  made 
for  tbe  accommodation  of  individual  shippers. 
Be  Niagara  Falle  <£  W.  R.  Co.  108  N.  Y.  875, 
II  CeaU  Rep.  373;  Rodiater,  H.  A  L.  R.  Co. 
V.  Babeoek.  HON.  T.  119;  Oiieago  di  S.  I.  R. 
Co.  T.  Wittie,  119  III.  449.  4  West.  Bc^.  121; 
PitMturgh.  W.  ^  K.  R.  Co.  t.  Baiwood  Iron 
WerH.  81  W.  Va.  710.  2  L.  R.  A.  ObO. 

To  justify  tbe  condemnation  of  lands  for  a 
private  corporation,  not  only  must  the  purpose 
be  one  in  which  the  public  has  an  inlereat,  but 
tbe  State  must  have  a  voice  in  tbe  manner  in 
which  the  public  may  avail  itself  of  that  use. 
In  Gilmer  V.  Lime  Point,  18  Cal.  220,  a  public 
use  ia  defined  to  be  a  uae  which  concerns  the 
whole  community,  as  dlstinguittbed  from  a 
particular  individual  The  use  which  thepul>- 
lie  is4o  kave  of  such  property  must  be  flied 
and  definite.  The  general  public  must  baTe  a 
right  to  a  certain  defloite  use  of  the  private 

Eroperty  on  terms  and  for.  charges  fixed  by 
m,  and  the  owner  of  tbe  properly  must  be 
Compelled  by  kw  to  permit  tbe  general  public 
te  enjoy  it.-  U  wfll'notraffioe  that  tbe  general 
prosperity  of  the  community  is  promoted  by 
ilie  taktasr  of  private,  profwrtf  irom  the  owner, 
wd  tram-ftruqc  .it«  title  uM  teotrol  lo  •  cot- 
14L.R.A. 


poratieo,  to  be  used  by  audi  CMporatton  sa  its 
private  property,  uncontrolled  by  law  as  to  Ito 
use;  in  other  words,  a  use  is  private  ao  long  ai 
tbe  laodJs  to  remain  under  inivate  ownership 
and  control,  and  no  rlg^  to  its  use  or  to  direct 
its  management  is  conferred  upon  the  public. 
Re  EvreJca  Basin  W.  A  Mfg.  Co.  96  N.  Y.  42. 
It  is  foe  tbe  court  to  determine  whether  or  not 
the  use  is  a  public  one.  Re  DeaneviUe  Ceme- 
Ury  A*9o.  66  N.  Y.  ^69,  28  Am.  Rep.  86;  Be 
New  York  Cent.  A  H.  B.  B.  Go.  77  N.  Y.  248; 
iiavannak  v.  Httneoek,  91  Mo.  64,  8  West. 
Rep.  248;  Pittnlmrg.  W.  dt  K.  B  Go.  t.  Ben- 
tcood  Iron  Warkt.  81  W.  Va.  710.  S  L.  R.  A 
680;  Tiedeman,  Pol.  Poweia.  g  131a,  p.  878; 
Cooley.  Const.  Lim.  p.  660. 

This  very  queattou  aroae  la..SMfWiMR  £lmw- 
terji  Amo.  t.  Beeeker.  68  Oonn.  051,  2  New 
Eoi;r.  Rep.  808.  and  the  court  says:  "Tbe 
complaint  allegea  tttht  tbe  plaintiff  U  u  asw- 
elation  duly  organized  under  tbe  laws  of  this 
State,  for  the  purpose  ef  eataUiahfng  a  burial 
ground;  that  it  now  owna  one;  that  it  desires 
to  enlarge  it;  and  that  mdi  enlargement  is 
vecessarv  and  proper.  There  la  no  allegation 
that  the  land  which  tt  desires  to  take  tot  such 
enlargement  is  for  the  public  use  in  the  sense 
indicated  in  this  optnioo.  The  demurrer,  tor 
the  reason  that  the  complaint  does  dot  set  out 
any  right  in  tbe  plaintiff  to  acquire  title  to  tbe 
land  of  tbe  defendants,  otherwise  than  their 
voluntary  deed,  must  be  sustained." 

In  Be  JkatueiUe  Cemeterg  Amo.,  ai^n.  It 
was  held  that  the  statute  authorizing  mral 
cemeterr  associations  to  acquire  land  by  exer- 
cising the  right  of  eminent  domain  was  nn> 
consututiooaland  void,  for  tbe  reason  that  the 
use  was  a  private  one.  The  court  aaya:  "Tbe 
land  is  to  be  vested  in  trostees,  with  power  to 
divide  into  lota*  and  sell  these  bKa  to  Individual 
owners,  tt  la  difficult  to  see  what  f  nterett  tbe 
public  wtU  have  In  tbe  lands  or  in  their  use; 
AO  right  on  the  part  of  the  public  to  buy  lots 
or  bury  their  dead  there  Is  secured.  Tbe 
prices  at  which  the  lota  are  to  be  sold  are  to  be 
fixed  by  private  asceement.  The  corporation 
to  to  be  managed  by  trostees  elected  1^  the  lot- 
owners.  The  lots,  or  tbe  rights  of  the  owaers 
therein,  are  to  descend  as  private  property  to 
tbe  heirs  of  these  owners;  and.  by  tbe  Act  of 
1874,  the  owners  may,  by  leave  of  the  courts, 
sell  their  lots,  and  put  the  procrads  in  their 
pockets.  Tbe  substantial  right  of  enjoyment 
of  the  property  ia  vested  in  we  individual  lot- 
owners,  and  the  whole  effect  of  the  incorpora- 
tion of  these  cemeloy  associations  is  to  enable 
a  number  of  private  individuals  to  unite  in 
purchasing  property  for  their  own  use.  and 
that  of  their  descendants,  as  a  place  of  burial, 
and  to  secure  a  permanent  management  of  it, 
through  tbe  iastrumentallty  of  trustees  ap- 
points by  themselves,  and  aubiect  tone  other 
ctmtrol.  with  the  prl^ge,  when  tinej  aem 
to  use  their  lota  as  a  plaoe  of  burial,  to  wll 
them,  and  receive  the  proceeds  for  th^rowa 
benefit.  It  is  argued  that  tbe  property  ia  to  be 
used  as  a.  place  of  burial,  and  that  toe  butial 
ol  the  dead  is  a  pahUo  beo^t,  and  therefore 
the  use  ia  pubUc.  But  the  aiuwei  to  this  ar- 
gument ia  .that  the  ilgkt  (rf  burial  in  these 
grODndc  -is  not  veMSd  fn  the  pBbKii,  or  In  tbe 
pubttD  MuflMiitieai.  or  nilriiet  to  their  ooatrel. 
but  only  in  the  individual  lotoWMK  If  the 
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dead  should  be  buried  iBsntt^ent  tvr^ke-tf 
cemetery  a  puUlc  use,  Legidatnie  might 
autboriEe  A  to  take  the  land  B  f te*  aprivale 
banal  place  of  A  and  hte'family.  The  faet 
that  tlite  land  h  token  for  tbe  beneSt  of  a  Dum- 
ber of  iodividuab,  for  divUioQ  aDu»i|f  the'm- 
Mlves  or  their  gcanttas,  for  tiieir  own  nse  aa  a 
cemetery,  nuikeB  the  case  no  suooger  tluui  if 
taken  for  tbe  boa^t  of  a  chi^  lodividaal." 
PreciBely  tbe  aame  may  be  aeid  of  a  ocvoora- 
tlOQ  formed  under  tbe  Act  in  qaestloot  Tbe 
lands  own*d  hy  it  are  under  tbe  abaohite  cod- 
trol  and  domtuon  of  tbe  corporation.  It  mm 
adlto  Aand  tefuaetoaell  toB^aad  byltieale 
to  A  H  exehldea  eroty'  other,  peisw  tnm  UmI 
parcel.  Mot  only  may  it  sell  to  A  for  burial 
purpoaea  but  it  may  aell  to  any  <rtber  pevaon  for 
any  purpose,  if  in  its  Judgm«Dt  Ue'  hiada  are 
oot  occupted  or  required  for  burial  purposea. 

It  may  be  uigod  that  petitioner  here  la  not  a 
intvata  oorporalloD,  but  I  think  that  the  entfre 
amendment  must  UXL  Tbe  original  Act  pro- 
Tided  for  the  formation  of  corpoiadooa  to  ea- 
tablLsb  rural  cemeteries.  An  araeo^ent  is 
made  h  bicb  is  intended  to  confer  certatn  pow- 
ers upon  these  oorporatioue,  and  also  upon 
other  corporations  and  agencies  not  alluded  to 
in  Uie  original  Act.  Tbe  power  sought  -to  be 
ooaferred  upon  the  corporations  organized  un- 
der the  original  Act  cannot  be  exerolsed,  he- 


canse  oot  trarranted  by  the  OoDStitutlon.  It 
is  very  dear  that  the  oaly  purpNe  bad  in  view 
by  the  Legislature  in  aitaomog  this  amend- 
ment to  this  Act  was  to  confer  tlitevery  power 
upon  these  oorporatloos,  and  tbat  the  oafy 
purpose  of  tbeintrodactloQ  by  tbe  amendment 
of  Uiese  other  oorpcHatieas  and  ageocies  was 
taenaUe  «ueh  agencies  to  ezereise  this  power. 
Thus  we  have  «n  Act  providing  lor  the  oraaid- 
zatioD  of  B  certaia  class  of  corpotstkms,  which 
is  amended  by  conferring  a  power,  tbe  exercise 
of  which,  by  tbe  corpora tjooe  so  formed,  la 
prohibited  by  the  Constitution,  and  at  tbe 
same  time  the  ameodmeat  iotroduces  another 
daas  Qf  corporations,  which  are  created  ^ 
vfrttie  of  other  atatutory  provisioos,  for  tbe 
purpose  of  clothing  tbem  with  tbe  very  powers 
which  cannot  be  exercised  bv  tbe  corpotstioiiB 
formed  under  the  orif^nal  Act.  The  amend- 
ment confus  no  additionar  powers  upon  the 
c«poratlon>  created  by  tiie  Act,  and  It  does 
not  Hid>jeot  the  other  (^(encin  introduoed  to 
any  of  the  provislobs  thereof.  Inapplicable  to 
corporations  formed  under  tbe  Act;  tbe 
amendment  Is  deariy  frrelevaat,  aad  its  incoa- 
gruity  apparent.  The  petition  filed  in  the 
ooart  below  mnst  therefore  be  dlsmtaeed,  with 
oosts  to  respondent. 

Bloraa,  Lon^.  and  Orant.  JJ. ,  conruned 
with  MoCh^th.  J.;  Ckwplba,  CSh.  cm- 
coned  in  tbe  result. 


WISCONSIN  SUPREME  COURT. 


Alice  EVAN9,  Be$pt., 

V. 

MiDoie  FOSTER,  Appl. 


.Wis.. 


1.  An  ezeeotrixbeciNBes  peraonally  11- 
aUe  to  pay  a  legacy  on  an  implfed  promise 
where  she  accepts  a  derfse  tnade  subject  thereto- 
sells  tbe  property  and  converts  the  proceeds, 
ahlUHWta  she  Is  expreaslr  exempted  by  tbe  wlU 
from  BMOff  bond. 

S.  A  taatator^  charginfg  tbe  snpport  of 
fcparaon  daring  her  natural  llfitnpon 
thm  proceeds,  lamea,  and  proflte  of  a 
fturm  which  he  has  already  oliargod  with  the 
myment  of  a  pecan  tary  lesaor  to  a  third  person 
doea  not  postpone  the  time  for  parmeot  of  sneb 
kqpsojr  nntn  the  death  of  tbe  one  entitled  for  ■op> 
port  although  tbe  form  Is  not  suffloleot  for  both; 
but  tbe  legacy  or  such  portion  thereof  as  the 
court  maj  direct  Is  payable  at  the  time  limited  by 
the  court  Cor  the  parmeot  of  debts  and  leipwles 
generally. 

S>  A.  ramlaaloa  of  the  exceae  eannotbfl 
allowed  under  tbe  Wisconsin  praotloe  In  order 
to  prevent  Kveraal  at  a  Judgnient  whloh  Is  ex- 
oeHtre,  altboui^  It  Is  due  to  a  mistake  In  reob- 

onlng. 

(Novemlwr  ]7. 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circalt  Court  for  Waukesha  County 


io  favor  of  plaintfff  in  an  action  brought  to  re 
cover  tbe  unpaid  balance  of  a  legacy  given  by 
tbe  will  of  Sarah  Evans,  deceased.  Bewrted. 

Statement  by  CMsoday. 

Tt  appears  from  the  record  that  Sarah  Evans 
died  November  8,  1878.  leaviof^  a  will  executed 
September  31,  1878,  and  which  was  admitted 
to  probate  April  7,  1879,  and  in  and  by  which 
she.  In  effect,  gave,  devised,  and  bequeathed  lb 
her  son  Marcenas  the  sum  of  $2,000,  the  saiue 
to  be  a  lien  upon  faer  Fewaukee  farm  of  eighty 
acres,  therein  described,  untfl  satisfied  and 
paid ;  that  she  also  devised  to  her  said  son  a  lot 
ID  Waukesha,  therein  described;  tbat  she  there- 
in also  gave,  devised,  and  ordained  that  her 
daughter  Mary  Ann  should  have  her  support 
and  maintenance  out  of  tbe  proceeds,  issues, 
and  profits  of  said  farm  for  and  during  her 
natural  life,  and  tbat  tbe  same  should  be  a  lieu 
on  said  farm ;  tbat  she  also  therein  devised  said 
farm  to  the  said  defendant,  her  daughter  Min- 
nie, for  her  own  use  aud  behoof  forever,  sub- 
ject, however,  to  the  foregoing  liens  and  lega- 
cies; that  she  also  tbereln  devised  to  tbe  ^aid 
defendant,  Minnie,  three  lots,  and  the  borne 
strad  thereon,  tberan  described,  for  her  own 
benefit  and  behoof  forever;  tbat  she  also  there- 
in devised  and  bequeathed  to  the  said  defend- 
ant, Minnie,  all  the  rest,  residue,  and  remain- 
der of  her  real  estate,  wherever  the  same  might 
be  located,  for  her  own  use,  benefit,  and  be- 


Nora-Vhejule  tbatan  executor  wholstho  dev- 1  the  application  of  the  rule  to  the  peculiar  otroum- 
fneoT  hrndbeoouiespersoaaUytMundtopayaleir*  iBtanoeBof  tbe  aim  In  whloh  tbe  executrix  beloK 
aoyeharved  Aaceoa  If  ha  aaoepts  the  devise  is  well  I  exempted  from  (rtvlng  bond  had  turned  tbe  huid 
settled,  aad  the  lateiasi  of  tbe  above  decdslon  Is  tn  Into  mcHwr  and  converted  the  proceeds.  &A.B. 


UL.a  A. 
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boof  forerer;  that  die  alto  therein  devlaed  and 
beqaeaUied  uotothe  defendant,  Minole,  all  her 
penonal  estate  and  effects,  of  every  name  and 
daacripiloD,  for  ber  own  use  and  benefit  for- 
efw.  after  the  payment  of  ber  just  debts,  f a- 
aei al  ezpeoaet,  and  Uie  expenses  of  the  adinin- 
irtratloo  of  her  estate;  that  sbe  also  therein 
cODStitaled  and  appointed  the  said  defeodant, ' 
Minnie,  ibestrfe  eiecutrix  of  ber  said  last  will 
and  iMtament,  uid  directed  that  slie  shootd 
not  be  required  to  ftive  any  security  or  bonds, 
other  than  ber  own  personal  oblijtation  as  such 
exacntrix,  in  any  mauDNr  connected  vith  said 
iMlmfniiUation,  or  in  the  execution  and  perform- 
ance of  any  duty  or  trust  under  ibe  provisions 
and  eonditloos  of  said  wOl;  that  March  13, 
1888,  the  said  Marceoas  assigoed  to  bis  wife, 
the  plaintiff  herein,  Ibe  balBoce  doe  on  said 
legacy  of  $2,000  so  bequeathed  to  him  as  afore- 
said; that  thto  action  was  commenced  in  the 
circuit  coort  oo  or  about  May  31,  lti89,  for  the 
lecorety  of  aald  legacy  of  $2,000,  and  interest 
tbeRon,  vpoB  the  fiufa  stated;  that  the  de- 
fendant ansffered  by  way  of  adroisnons  and 
denials,  and  alleged,  in  effect,  that,  of  the 
■whole  amount  of  poaonal  property  which  came 
to  ber  bands  as  such  execuiriz,  the  net  amount 
was  only  $87.25,  after  paying  the  funeral  ex- 
pensea  and  the  expeneea  of-  administratlnn, 
which  said  sum  waa  paid  to  said  Maroenas.  and 
that  sbe  also  paid  biin  the  furtbersum  of  $200 
over  and  above  the  amount  admitted  in  tbe 
complaint,  and,  us  a  separate  defense,  she  al- 
leged that  there  was  no  other  property  or  in- 
come out  of  which  lo  pay  said  ItGscy  exca>t 
raid  farm;  that  tbe  income  thereof  was  bardy 
BU  indent  to  pay  the  taxes  and  repairs  thereon, 
and  tbe  maintenance  of  said  Mary  Ann,  as  di- 
rected in  tbe  will;  that  said  $S!.060  le&scy  did 
not  become  due  or  payable  until  after  tbe  dealb 
of  faid  Mary  Ann,  except  in  case  of  tbe  sate  of 
said  farm  for  a  sufficient  amount  to  guarantee 
the  maintenance  of  said  Hary  Ann  and  to  pay 
said  legacy;  that  the  farm  waa  unsold,  and  was 
insufficient  to  pay  such  amounts;  that,  upon 
the  trial  of  said  cause,  a  jury  was  waived,  and, 
at  tbe  close  of  tbe  trial,  (be  court  found,  in  ad- 
dition to  the  facta  stated,  that  tlie  pro|<erly  left 
hy  said  testatrix,  and  which  came  to  tbe  bands 
or  tbe  defendant  as  such  executrix,  was  suffl- 
cJent  to  pay  all  debts,  legacies,  and  claims 
against  tbe  estate;  that  tbe  county  court,  by 
an  order,  limited  the  time  for  tbe  payment  of 
legacies  to  one  year  from  and  after  April  7, 
1879;  that  Marceoas  died  after  having  assigned 
his  interest  in  said  le^cy  to  tbe  plainlilt.  and 

Srior  to  tbe  commencement  of  tliisoclioD;  that 
ivers  sums  bad  been  paid  to  Marceuas  on  tbe 
legacy  by  tbe  defendant,  amountins  in  a  1  to 
$1,160;  tbat  the  unpaid  balance,  wUb  interest 
tbeieon,  amounted  at  the  lime  of  tbe  trial.  Feb- 
ruary 4.  Itfill.  to  $2,SU0.05:  that,  as  conclu- 
siona  of  law,  tbe  court  found,  in  effect,  tbat 
tbe  legacy  (o  Marceuas  became  due  at  the  end 
of  tlie  year  limited  by  tbe  order  of  tbe  county 
<wurtu>r  tbe  pajmento^  debts  and  legacies, 
and  drew  interest  from  tbat  time  according  to 
the  rule  lo  partial  payments,  and  that  tbe 
plaintiff  was  entitled  tu  judgment  for  $2,8^-0.05, 
Desidcs  cosia.  From  tbe  judgment  entered 
thereon  tbe  defendant  brings  tbU  appeal, 
U  L.  B.  A. 


Mr.  a  H.  Vm  AimOmm,  with  Jfr.  P.  B. 
CarMv*  for  appellant: 

The  fann  is  not  devised  to  defendant  upon 
condition  tbat  sbe  pay  the  legacy  bequeathed 
to  JiaioenaB  D.  Evans,  and  sbe  is  not  in  any 
manner  directed  by  the  will  to  pay  the  luacy. 
Th'e  farm  waa  simply  devised  to  her  "sub]ei% 
to  tbe  liens"  thereon  created  by  the  will.  By 
ber  acceptance  of  the  farm,  therefore,  no 
promise  on  ber  mrt  to  p^y  tbe  legacy  could 
arise,  and  sbe  did  not  beoOBepenoaaHy  liable 
for  its  payment. 

iMfffativth  V.  Qolding,  41  N.  J.  Eq.  4»-^ 
WaUingtoH  v.  Togior,  1  N.  J,  Eq.  814. 

There  are  numerous  eases  where  derlseea 
have  been  held  personally  lidiile  for  Uie  pay- 
ment of  legacies  charged  upon  land*  detiaed, 
wliere  tlmr  have  accepted  tbe  devise,  but  it  will 
be  found  m  eveiy  case  that  the  devise  was  upon 
condition  that  Uie  deviaee  pay  the  leiffacy,  or 
that  tbe  devisee  wasdirectedtopay  the  legaqy. 

This  is  not  such  a  caae.  but  la  strictly  anal- 
ogons  toasaleof  land  "subject"  to  a  EMxtgage 
where  it  is  well  settled  tbat  tbe  porehaser  is  not 
personally  liable, 

Beltaont  r.  Oaman,  fit  N.  Y.  488;  Egtittabie 
L.  Amr.  Soe.  v.  Bo^ttiek,  1  Oeot.  Rep.  528, 
100 N,  Y.62d;  8mi4kv.  OornOl.mH.  ¥.664: 
H'tfMl&Hffy  V.  aum,  56  N.  U.  880;  latmnee  v. 
Towte,  69  N.  H.  28;  FMe  v.  IWmaii.  124  Haas. 
254;  Fatton  r.  AdHru,  42  Ark.  197;  SaU  v. 
Morgan,  7t»  Mo.  47. 

By  tbe  construction  due  to  tbe  will  tbe  pty- 
ment  of  tbe  legacy  Is  postponed  to  the  dealb  of 
Mary  Ann  Evans.  If  it  is  not  due  interest  is 
not  recoverable. 

The  other  real  estate  left  by  the  testatrix 
having  been  specifically  devised,  it  could  not 
be  sold  to  pay  tbe  legacy  charged  upon  another 
piece  specifically  devised. 

Ca»e  V.  Caae,  Kirby  (Conn.)  284. 

If,  therefore,  tbe  lega^  to  Maroenas  D. 
Evans  could  not,  for  uy  sufficient  reason,  bft 
paid  out  of  the  Pewaukeefarm  during  tbe  life 
of  Mary  Ann  Evans,  the  lesf  atrix  intended  tbat 
tbe  legacy  to  Maroenas  nhould  not  be  paid  until 
tbe  duaib  of  Mary  Ann. 

Tbe  bequest  to  Mary  Ann  Evans  having  been 

Siven  for  bCi  support  and  maiateoaoce,  and  llie 
gacy  to  Msrcenas  D.  Evans  not  having  been 
given  for  any  such  purpose,  nothing  can  be 
more  plain  than  that  tbe  tesutrix  intended  that 
Mary  Ann  should  bave  ber  support  and  main- 
tenance out  of  tbe  farm  and  that  she  should 
liave  the  whole  net  income,  if  necessary. 

DonneUy  v.  EdeUsn.  40  Md.  117;  lU  Qmod- 
Tieh't  E-iate,  38  Wis.  402. 

Tbe  testatrix  did  not  intend  that  Uie  farm 
should  he  aoM,  and  it  couM  not  hare  been  sold 
without  the  consent  of  Marcenas  and  Maty 
Ann.  exeqM  Biibje<-t  to  hfs  tmd  Hary  Ann's  lien. 
Bortt  y.  Orommie,  19  Hun,  209. 
From  tbfso  facts  tbe  court  may  very  properly 
infer  that  it  was  understood,  tarltly  at  least,  1^ 
Marceoas  ami  the  defendant,  that  interest 
shotild  not  be  claimed  on  his  legacy  during  the 
life  of  Mary  Ann  Evans. 

Oebb  V.  McCorvuck,  S  Dem.  608. 
Meatrt.  Tomer,  SntlMrlMd  *  Timlin, 
wilb  Mr.  C.  E.  Arnsin,  for  respondent: 
Plainiiff  la  entljlled  to  recover  Mcauaa  she  baa 
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a  claim  agatnat  tbe  defcDdant  as  assienee  of  a 
legacy  aoder  Uie  will  of  one  Sarab  EVans,  de- 
OMsed,  then  havfaig  come  into  the  bands  of  tbe 
defendant  more  than  suffldent  property  to  pay 
all  tbe  debts,  legacies,  and  expenses  Id  said  es- 
tate and  (be  year  UmHed  by  statute  and  fixed 
by  tbe  order  of  coort  for  settllne  the  estate  and 
paying  (be  legacies  baring  ezptred  long  before 
tbe  conniencement  of  this  action. 

Bro^t  T.  ^nde,  7  Allen.  M;  7%)m  y.  Bar- 
ker, lis  H.  T.  980;  Okn  Fither,  8  Johns. 
Cb.  88,  a  L.  ed.  45;  &rdmiU  t.  Bwlett.  1 
P«ige,83,  SL.ed.650;  Tatey.Bar^fiCow.  m 

Interest  Is  payable  ufMn  peounlaiT  legacies 
from  the  time  when,  by  tbe  terras  of  the  will 
or  by  tbe  rale  of  law,  they  become  due  and 
ought  to  be  paid.  It  t>  indctent  to  the  principal 
demands  aod  not  impoKd  npon  the  executor 
for  bis  neglect. 

Kent  r.  Uunham,  108  Mass.  S90;  3  Redf. 
Wills,  Sded.  p.  4«B;  Arnwrn  r.  Baie,  44  N.  J. 
Ea^G08. 

PtalDtiff  is  entitled  to  Interest  upon  the  bal- 
ance unpaid  upon  the  legacy  since  tbe  expfra- 
tloo  of  tbe  year  limiting  the  time  of  tbe  exec- 
utor to  pay  the  debts  and  l^actes. 

S  Wmx.  Ezra,  bottom  p.  1434;  Smith  t. 
Fidd,  6  Dana,  881;  Roteh  v.  Emermn,  106 
Mass.  481;  LaitiTenee  v.  fSmbrte,  8  Bradf.  864; 
Ooole  V,  Meeker,  86  N.  T.  15;  Wittiamaon  v. 
WitUamMm,  9  Paige.  804,  8  L.  ed.  M7;  Am. 
Law  of  Administration,  g  438. 

If  tbe  deriaee  accept  the  derlse  be  becomes 
perannally  bound  to  pay  tbe  legacy,  and  he 
becomes  thus  bound  eren  If  the  land'^deTised  to 
him  proves  lo  be  len  In  value  than  tbe  amount 
of  the  legHcy. 

Brown  r.  Knapp,  7»  N.  T.  148;  OridUu  t. 
Griaits,  34  N.  ¥.  180;  Adam»  t.  Ad>m»,  14 
Allen,  65;  8  Wms.  Exrs.  bottom  p.  108,  note  K. 

Cuaoday,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  tfae  learned  counsel  for 
tbe  defendant  that  this  action  cannot  be  main- 
tained for  tbe  recovery  of  the  unpaid  balance 
of  the  legate  in  qtiestion.  It  will  be  observed 
from  tbe  forgoing  statement  tbat  tbe  l^acy 
meniloiKd,  eon  toe  provision  for  tbe  mpport 
aud  inaintenanoe  of  Mary  Ann,  wen,  respeo- 
Uv^.  Bade  liens  upon  the  F^wankee  farm; 
that,  subject  to  such  liens  and  legacies,  tbe 
testairtz  gave,  devised,  and  bequeathed  to  tfae 
defendant  tbe  said  farm,  and  also  three  village 
lots.  Including  tbe  homestead,  and  also  all 
other  proper^,  boUi  real  and  personal,  except 
one  TUlage  lot  devised  to  Murcenas.  By  the 
will  the  defendant  was  also  made  sole  execu- 
trix of  Ihe  same,  and  was  there  expressly  re- 
lieved from  giving  anv  security  or  bonds,  other 
than  herown  personsi  obligation  as  sucfa  exec- 
utrix in  tbe  aaminlstratiim  of  tbe  estate,  or  tbe 
ezecnrirai  andp*rtoi'Mance  of  any  duty  ortrust 
under  tbe  vrtli.  Hie  defendant.  In  her  testi- 
mony,  admitted  that  she  bad  rented  tbe  Pewau- 
kee  farm  for  $8SS  anntully;  that  the  year  be- 
fore tbe  trial  she  had  sold  It  for  $0,100:  tbat 
Ihe  three  lots  which  she  oblaioed  under  the 
wiU  were  worth  about  $660  each,  or  $1,650, 
and  tbat  Ui«  house  thereon  was  worth  about 
$1,000:  that  she  bad  mortgaged  the  lots  for 
$1,000;  and  tbat  thm  wm  person^  property 
an  mnCkwad  in  Uw  facegntog  atatelnonU  It 
14  T..  R.  A. 


may  be  conceded  that  toe  mere  fact  tbat  a  per 
son  named  in  a  will  as  an  executor  has  quidi- 
Hed  as  such  doee  not,  at  common  Jaw,  render 
him  liable  In  nn  acdon  at  law  to  a  leaitee 
therein  for  bis  legacy.  Deek*  v.  Btrvtt.  6  T. 
R.  69U;  JbWB  V.  TawMT,  7  Bam.  ft  C.  643. 
But  It  was  held,  even  at  common  law,  by  Lord 
Mansfield,  Oh.  J.,  thet  an  action  of  assumpsit 
would  lie  optHi  a  promise  tiy  an  executor  to 

By  a  legacy  In  eonsidcratioo  of  assets.  At' 
na  V.  mil,  Covro.  384;  Baieka  v.  aaundera. 
Id.  380. 

An  (ndinaiy  executor,  under  our  Statute,  t* 
bound  to  administer  tbe  estate  according  to  law 
and  tfae  will  of  Ihe  testator,  sell  his  goods, 
chattels,  rigfats,  credits,  and  estate,  and  out  oi 
the  same  psy  and  discharge  all  debts,  le^icies, 
and  cfaarges  properly  cburgeable  thereon,  or 
such  divideuos  thereon  as  may  be,  ordered  and 
adjudged  by  tbe  county  court,  and  to  perform, 
all  tbe  orders  and  judgments  of  tbat  oonrt. 
Hev.  Slat.  ^  8704;  8eoU  v.  Wett,  68  WlB.  655. 
But  the  statute  goes  further,  and  provides  that, 
"if  the  executor  shall  be  sole  or  residuary  lega- 
tee, instead  of  tbe  bond  prescribed  in  tbe  pre* 
ceding  section,  he  ini^  give  n  bond,  in  audi 
fom  nnd  witb  such  aurenes  as  the  court  may 
direct,  with  a  cotidltkm  only  to  pay  idl'  the 
debts  and  legacies  of  tbe  tesla'or.  aud  In  such 
case  be  shall  not  be  required  to  return  an  in- 
ventory." Rev.  Stat.  ^  3705.  Tbe  same  sec- 
tion provides  that '  'an  wecntor  named  in  any 
wiH  mi^  b«  exempt  fmn  giving  bond  when 
the  teatator  baa  so  ordered  or  requested  In  his- 
will,  unless  the  county  court  shall  order  other- 
wise." Here  the  executrix  was  po  exempted 
from  giving  such  bond.  Having  sold  and  cou- 
veyed  the  estate  thus  charged  with  the  pay- 
ment of  tbe  legacy  in  question,  and  conver,led 
the  proceeds  thereof  to  her  own  use,  and  be- 
come a  resident  of  another  State,  tbe  defendant 
must  be  regnrded  as  faaving  accepted  tbe  de- 
vises and  bequests  on  condition  tbat  she  would 
pay  the  debts  and  legacies  ss  In  the  will  pre- 
scribed. In  other  words,  by  such  acceptance 
sbe  became  personally  liable  upon  an  implied 
promise  to  pay.  Qridley  v.  Oridley,  34  N.  Y. 
180;  Orown  v.  Knapp,  70  N.  Y.  148;  Adam* 
T.  ild«w,  MAUen.lia. 

Under  tbe  provlsiotts  of  tbe  win  and  the 
statutes,  we  think  the  trial  court  was  right  in 
holding  tbat  the  legacy  became  due  and  pay- 
able at  the  end  of  the  year  limited  for  the  pay- 
ment of  debts  and  legacies;  and  bcnce  tbat  tbe 
plaintiff  is  entitled  to  interest  hiom  that  date, 
and  upon  unpaid  balances  created  by  parU^ 
pavments.  This  la  tbe  rule  which  seems  to  be 
inaicated  by  tbe  authorities.  Thorn  v.  (?ar- 
ner,  118  K.  Y.  198;  KeiU  v.  Dunham,  106 
Maas.  586;  Daviton  v.  Bake,  44      i.  £q.  606. 

It  is  conceded  tbat.  by  some  mistake  in 
reckoning  iateresl.  tbrae  was  allowed  to  tbe 
plainlift  an  excess  of  $55.86,  wblcb  tbe  plain- 
tiff  expresses  a  wilHngneas  to  remit  But,  un- 
der our  practice,  such  remission  can  only  be 
made  in  tbe  trial  court.  Page  v,  Sumpter,  58 
Wis.  657;  Wj/lie  v.  Karner,  64  Wis.  598;  West 
V.  MiluMukee,  L.  8.  AW.  R  Co.  66  Wis.  324. 

Th4  judgment  of  ihe  Circuit  Court  it  reverted, 
with  costs,  and  the  cause  remanded,  with  di- 
rections to  enter  iudgmeol  in  favor  of  the 
l^nlntiff.  and  against  tbe  defendant  lees  any 
eKoesB  <tf  interest  that  vmj  have  bean  indudeo. 
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9. 

Wiiaam  T.  VAILSS,  Afpt. 

<  Colo  ) 

*1.  Under  the  Act  of  188fi  the  ooantx 
Jndce*  Bittiiis  in  t«nn-tim«  tn  bis  regular 
oapaoity  u  the  oountr  court,  !■  loresied  wftli 
jurtedlction  to  try  and  determine  oontested  elec- 
thnoanaofoouDtrofllcers.  Whether  the  oountr 
Jndse  RttUng  In  vacation  may  exercise  Bucb  Jurto- 
dtotlon,  BOt  determined. 

£.  Seettoo  14  of  the  Act  ia  to  be  eon- 
atrned  m  a  vtatnte  of  UmltattonB  upon  a 
Biimmary  prooeedlDg:  and  wben  the  period  for 
thog  the  BtstenwQt  under  saM  aeotloD  bos  fully 
elapaed,  ejchidlnfr  the  day  when  the  TOtee  are 
oanvaaaed,  the  time  cannot  be  extended  merely 
on  the  grouml  that  the  but  day  bappeas  to  tall 
oo  Sunday. 

fOotoberU.un.1 

APPEAL  hy  defendnnt  from  a  judgment 
of  the  CouQiy  Court  for  La  Plata  Couoty  io 
favor  of  contt-staot  io  a  proceeding  iostitnted 
to  contest  defeodaots  right  to  act  as  commi»- 
stoDer  for  La  Plata  County.  Mevened. 

SiatemeDtbyElUott,  /.: 
WilliaoiT.Tallesuid  Oallahfll  Brom  wens 
opposing  candidates  for  the  office  of  commls- 

*Head  notealv  Bllioit,  J. 


sioner  of  La  Plata  County  at  tbe  general  elec- 
tion in  Noveinber,  1800.  Tbe  vole  bdog  cta- 
vassed,  it  appeared  Ibat  tbe  total  number  of 
Totea  cast  lor  said  office  waa  i,328.  of  which 
Vailes  received  614;  Brown,  608;  acattetioK,  t 
Vailes  received  tbe  certificate  of  election.  Thu 
proceeding  waa  instituted  in  tbe  coiiDiy  court 
by  BrowQ  for  Ibe  purpose  «f  cootesUoK  the 
election  of  Vailes.  The  caae  being  tried,  tbe 
court  found  in  favor  of  tbe  oooiestor,  Brown, 
and  rendered  judgtoeot  declaring  bim  to  hare 
been  duly  elected;  Vafles  brloga  the  caie  to 
this  court  by  appeal.  Beversed. 

Meun.  N.  C.  Miller,  W.  C.  Davidaea, 
and  Spiek»rd  A  Plfce.  for  appellaDt: 

Tbe  fact  that  the  teotb  day  fell  on  Sanday 
did  u(A  give  the  contestor  another  day  upen 
which  to  file  bia  statement 

The  Act  retating  to  conieated  fOectloDS 
Is  not  only  speciaTio  character  but  it  fumislies 
a  complete  system  of  procedure  within  itself. 
Tbe  juriadlcliop  of  the  court,  mda  such  a 
statute,  depends  entirely  upon  the  terms  of  tbe 
Act. 

Sekuan  v.  QarJIetd  Countg  Ct.  14  Goto.  44. 
Where  a  rale  to  plead  expirea  on  Sunday, 
the  defendant  has  tbe  next  day  in  which  Io 

plead. 

CoeJc  V.  Bunn,  6  Johns.  336. 
Io  the  computation  of  statute  time,  aa  inter- 
veniog  Sunday  is  counted. 
Easton  v.  ChambtrUn,  3  How.  Pr.  413. 


Non.— nme;  estenafon  (tf,  when  lost  dtw  ftiUi  on 
Amdav. 

A  power  that  may  be  exercised  up  to  and  includ- 
ing a  oercaln  day  ol  tbe  month  may  i[eaerBllyt>eex- 
eroised  on  the  followiufr  Monday  when  that  day  falls 
on  Sonday.  Street  t.  United  States.  Iffi  U.  S.  299, 
38li.ed.8SL 

If  the  hist  day  of  the  year  within  which  adertsee 
as  a  condition  of  the  irict  Is  required  by  will  to 
pay  a  legacy  comes  on  Sunday  be  maypi^ron  the 
next  day.  Bands  t.  Lyon,  IB  Ooan.  18. 

nvlt  OS  to  tontraott.  * 

Id  tenoral  pertormaooe  on  the  foBowiagr  Mon- 
day hi  in  time  where  by  the  terms  of  a  contra ot  it  is 
due  on  Sunday.  Avory  v.  Stewart.  8  Conn.  60, 7 
Am.  Deo.  240;  Salter  v.  Burt,  £0  Wend.  VA.  83  Am. 
X>eo.  m.  Howard  v.  Ivea,  1  Bill,  8B8i  Campbell  v. 
International  L.  Asaur.  Boo..4  Doew.  ZW;  Kllgourv. 
Miles,  6  GUI  AJ.aH. 

If  the  lastday  for  the  delivery  of  property  sold 
faUs  on  Sunday  the  time  wilt  be  extended  to  the 
next  day.   Kllgour  t.  Miles,  ntpra. 

But  a  seller's  option  on  the  sale  of  160.000  ^aOoDs 
ot  oil  to  deliver  at  the  rate  of  40,000  gallons  per 
week  "dnrlDff  tbe  month  of  May"  will  not  permlta 
delivery  of  tbe  whole  U0.000  ffmlloni  on  tbe  first  day 
ot  June  although  the  last  day  of  Hay  faUt  on  Sun- 
day. Brooklyn  Oil  Beflnery  t.  Brown,  SB  How.  Pr. 
444. 

If  the  last  day  given  by  an  insuranoe  policy  for 
tbe  payment  of  premium  falls  on  Sunday,  payment 
may  be  made  on  the  foUowinfr  day.  Hammond  v. 
American  Mut.  L.  Ins.  Co.  10  Oray,  an. 

So  also  as  to  the  last  of  tbe  thirty  days  of  grace 
for  the  payment  of  such  premium.  Campbdl  v. 
Intematlanal  L.  Aasnr.  Soc.  rapra. 

llie  six^  d^n  allowed  by  wa  alignment  for 
ereditors  for.  a  ntane  nC  elalinB  by  oreditota  deair- 
14  L.  R.  K. 


ing  to  share  tai  the  aaalgntteiit  Is  notaxtoidedhfr' 
OKUSQ  the  last  day  falie  on  Sunday.  Pearpototr. 

Grahani,  4  Wash.  C.  C.  S(l. 

To  the  oontrary,  la  a  decl^on  that  If  tbe  last  day 
of  the  six  months  allowed  to  oredltonofan  iuolv- 
ent  for  proving  claims  faJli  on  Sundayit  la  ei- 
eluded.  Bams  V.  Eddy,  IS  R.LiSB. 

Aa  to  MBi  and  notes. 

Tbismleas  to  extending  the  time  applies  tot. 
tender  on  a  noD-negotlable  note  wblch  foils  due  on 
Sunday.  Aveiy  v.  Stewart.  X  Conn.  «>.  T  Am.  Dec. 
SIO:  Barrett    AHen.  10  Oblo.  4M. 

So  a  note  drawn  on  Saturday  payatde  one  day 
after  date  becomes  doe  oo  the  foilowiog  Monday 
If  no  days  of  grace  are  allowed.  Sanders  v.  OebU- 
tree.  6  Port.  <Ala.)  78. 

And  a  post-dated  check  entitled  to  no  dars  <rf 
grace,  which  la  dated  on  Sunday,  Is  not  due  until 
tbe  foUowlng  Monday.  Salter  V.  Burt,  91  Vnid. 
206,  88  Am.  Deo.  530. 

And  a  Mil  of  exchange  tf  not  entitled  to  days  of 
grace  may  be  protested  on  Monday  if  it  falls  dueoo 
Sunday.  Commercial  Bank  of  Ky.  v.  Vamuni, 
N.  T.BW. 

But  a  negotlaUe  note,  although  not  enttdsd  to 
dayiof  grace,  falls  due  fm  Satdrdayif  thtdiyof 
payment)  is  Sunday  aooordlsg  to  tbe  tenss  of  iv 
nota  Barker  v.  Parker,  6  Ptok.  80. 

And  a  note  bavlng  days  of  grace  is  doe  ooSatar 
day  tf  by  Its  terms  It  la  payable  on  Sunday. 
V.  Lea,  60  How.  Pr.  818;  Kunti  v.  Tempel. «  Mo-  ^■ 

So  where  daj-a  of  grace  are  waived  oo  a  tagc^ 
able  note  which  falls  due  on  Sunday  tbe  day  « 
payment  Is  on  Saturday.  Doremua  v.  Button,  > 
BIH.6T.  _ 

The  "neztday"  after  protaet  on  whkh  to  w 
uotioelaHdaaBrwhareTMrtflatwaa  aBBMinlV. 
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Where  i  statute  prescribes  thfit  ao  act  shall 
be  done  witbio  a  cenata  number  of  days,  if 
the  iMt  d>j  blls  fm  Bunday,  the  party  haa  not 
untU  tbe  fMlowioff  day  to  do  the  act. 

Anonvmout,  S  Hill,  87S;  Mootv.  Barkhtint, 
2  Hill,  878,  and  ttote;  Re  parte  Dodge,  7  Cow. 
148;  Cooler  v.  Oook,  126  Mass.  409;  Ha^  v. 
Teung,  184  Mass.  801;  ConJtUn  v.  Manhatl- 
toten.  66  Iowa.  132;  Sobituon  y.  Feeler,  12 
Iowa,  186. 

A  BtatatOTT  proTlslon  requMag  noUce  of  con- 
tert  to  be  giTen  within  a  given  time,  from  the 
date  of  tbe  ofiBcial  count,  or  from  the  declua- 
tion  of  the  result  or  tbe  isiolDg  of  the  certlfl- 
cste  of  election,  or  tbe  like,  Is  peremptory  and 
tbe  time  cannot  beenlaraed. 

MeCrai7,  Eleetkms.  ft  882,  and  citations. 

¥rfaera  an  act  nnut  necessarily  be  done  with- 
in a  given  time  fhced  by  statute,  and  the  last 
day  of  that  time  falls  on  Sunday,  the  party  has 
not  until  tbe  following  day  to  perform  tbe 
act. 

Senate  R-soluti&n,  9  Colo,  dsa 
lieetra,  RoMttll  A  KoCloakar  Ap- 
pellee. 

Elliott.  J.,  delivered  the  opinion  of  the 
court: 

Tfais  was  a  contested  election  cose  under  the 
Act  of  April  le,  (8e89.  Laws,  p.  108). 
Tbe  coDteslor  ha'nag  filed  his  statement  and 
served  bis  summons,  tbe  cooteaiee  appeared, 
lind.  flrrt  by  demurrer  and  aftermzds  by  an- 
swer, cballenged  the  jurisdiction  of  tiie  court 
orer  ibe  proceeding.  Tbe  gronnds  of  objec- 
tion to  tue  JurisdKtton  of  the  court  were: 


firH,  that  the  proceeding  was  tried  and  de- 
termined by  the  conn^  court  instead  of  by  tbe 
county  judge;  atemd,  that  tiie  written  state- 
ment of  contest  was  not  filed  In  tbe  office  of 
tbe  clerk  of  tb^,coumy  court  within  ten  days 
after  the  day  wSeo  the  votes  were  canvaassil. 

1.  Tbe  Act  of  1885,  eupra,  is  somewhat  am- 
biguous as  to  whether  tbe  county  judge  or  the 
county  court  shall  exercise  jorisdiotion  In  con- 
tested dectlon  oases  of  ocmnly  officers.  Upon 
careful  consideration  of  its  various  provisions 
from  section  18  to  section  22,  inclusive,  we  are 
aatisfled  that  the  county  judge,  siitjng  in  term- 
time,  in  bis  regular  capacity  as  tbe  county 
court.  Is  invested  with  jurisdiction  to  try  and 
determine  suidt  election  contests.  Wbetberthe 
oonoty  jodge  sitting  in  vacattoA  mn  or  may 
not  exercise  such  jurisdiction.we  need  not  now 
determine.  The  court  did  not  err  id  overral- 
ing  the  challenge  to  its  jurisdiction  on  tbe 
jjound  that  tbe  proceedioga  were  had  before 
tbe  couDty  court  iostead  of  the  county  judge. 

3.  From  the  record  it  appears  that  the  votes 
were  canvassed  on  November  6,  1890.  Tbe 
contestor  did  not  file  the  written  statement  of 
bis  intention  to  contest  tbe  eleclioo  until  No- 
vember 17, 1H90.  Section  14  o(  tbe  Statute 
requires  that  tbe  gtatement  aball  be  filed  "wirb- 
in  ten  days  after  tbe  day  when  the  votes  are 
canvassed."  Hence  it  is  contended  by  appel- 
lant that  tbe  court  below  wax  without  jurisdic- 
tion over  tbe  proceeding.  On  the  otUer  bund, 
it  is  claimed  by  appellee  that,  as  November  10, 
1680.  fell  on  Sunday,  the  conlestor  was  entitled 
to  file  his  statement  on  tbe  following  Mondav. 

In  a  recent  contested  election  case  under  tlw 


Howard  v.  Ivea,  1  HUl,  £68;  Barnes  v.  Birks,  8  Bos. 
AF.SOO;  Ba«l«Baokv.Uiapln,8F10k.UIOL 

Ttote  forpteading. 

When  the  time  to  plead  expires  on  Sunday,  tbe 
party  bas  the  next  day  in  which  to  plead.  Cock  v. 
Buon,  «  Johns,  mi  Borst  v.  Qrtffln.  6  Wend.  H; 
AnonjmouB.  1  Bttange,  Vtt  Lee  v.  Ckrlton,  8  T.  B. 
Ml:  Oacberwcmd  v.  Sbepud,  80  Ia.  Ann.  677;  Haiin 

Ruasetl.  40  Pa.  SR.  (This  might  perhaps  ba  otta- 
erwtee  where  the  time  lor  pleading  is  exptesdy 
fixed  by  statute.) 

The  twentr-four  honta  tor  pleading  after  tbe 
demand  of  a  plea  is  jedconad  entiuaive  of  Baodv. 
8olDDKinsv.TreMUUi,4T.  B.XHk 

Statuloru  time* 

nie  genesai  rale^  mtijeise  to  aoBMenepttanB  and 
deoM  altogetber  In  Fennsylvanla,  la  that  statutory 
time  cannot  be  extended  bccaiieo  the  last  dny  falls 
on  Sunday.  Ex  parte  Dodge.  7  Cow.  UT;  People  v. 
Luth«.  1  Wend.  42;  Broome  v.  Wellington,  1  fctaodf. 
164:  Ring  t.  DowdaU. »  Bandt.  18%  iteady  Roof.  Co. 
V.  Cbambn-lln.  ttS  How.  Pr.  1S8:  Alderman  v.  Pheipe, 
16  Han.  20;  Thayer  v.  Felt,  4  Pick.  854;  Bowberry 
T.  Morgan.  9  Excb.  130. 

Tbe  tiiirt)-  days  vS  a  sutotory  lien  created  by  at* 
taobment  oa  a  lien  process  during  wblcbaa  ezeeu- 
tlon  ean  be  levied  fg  not  extended  because  tbe  last 
day  fallaon  Sunday.  Alderman  v.  Phelps,  lli  Mass. 
2Hl 

Sunday  Is  Included  }a  computing  the  twenty- 
foar  bfnifswHblDwhloh  aaeeditor under  H.  LFub. 
8t«fc.  ins;  cbap.  ao.  muat  pay  the  board  of  the 
debtor  after  written  notice  from  the  hall  olf  bis 
oommitmeot.  Ckwey  v.TiaU.47  B.  L — . 

But  Sunday  is  to  be  excluded  In  computing  tbe 
twanty-f our  honia  wltbln  whltdi  a  putative  father 
moat  give  notice  <tf  appeal  against  an  order  of  at- 
14  I*  R.  A. 


filiation  under  7  ft  8  Vict.,  ohap.  101,  1 4,  sinoe  aach 
service  cannot  be  made  under  the  Statute  SB  Cbr. 
XL,  otaap.  7,  16,  on  that  day.  Beg.  v.  9nsttoe<f  of 
Middlesex.  17  L.  J.  N.  8.  (HaglBtrate's  Cases)  111. 

And  the  twenty-four  bours  allowed  by  statute 
for  an  appeal  from  a  conviction  after  entering  Into 
a  recognisance  Is  to  Iw  computed  by  excluding 
Bunday  where  It  wunid  be  nnlawf ul  to  perfect  bis 
appeal  on  tliat  day.  Rld^y  v.  8(816,7718.661. 

And  tbe  twenty- fbur  hours  within  which  execu- 
tion can  be  issued  after  entry  of  a  Judgment  are 
exdnsiveof  gund^uudera  Statute  pnriilbltlng 
allseculsrisbov  andbosinessoatbatitey.beiMuMe 
the  debtor  is  entitled  to  the  twea^^'foar  hours  ta 
which  toexamlnethe  oorrectnes  of  the  Judgment, 
Penniman  v.  Cole.  8  Met.  406. 

If  tbe  last  day  of  tbe  four  monttiB  given  by 
stetnte  fOr filing  a  meohaolcB*  lien  foils  on  Sunday* 
a  lien  must  be  filed  on  Batnrday.  ]hitrick  v. 
Tsulke.  46  Ho.  812. 

If  tbe  last  of  four  days  on  which  the  statute  re- 
quires property  solxed  tor  taxes  to  be  sold  falls  on 
Bunday,  tberaie  must  be  made  on  tbe  next  day. 
Oenaey  v.  Parka.  76  He.  887.  46  Am.  Bep.  4I». 

The  last  day  of  tbe  time  for  which  a  short  sum- 
moDS  can  run  oounot  be  excluded  iMcause  it  la 
Sunday  so  as  to  allow  making  It  returnable  on 
Monday.   King  v.  Oowdall,  2  Bandf.  ISl. 

A  short  summons  Isaued  and  served  on  Friday 
cannot  be  mado  returnable  on  Honday  under  a 
statute  providing  that  is  Bball  not  be  returnable  in 
leea  than  two  days.  SimonHon.v.  Durtee,  W  Hlch. 
80. 

The  time  allowed  a  justice  of  tbe  peeoe  to  enter 
judgment  in  his  docket  cannot  be  extended  be- 
oauaa  the  last  day  falls  on  Sunday.  Harrison  v. 
Sager.  27  Mich.  470;  BlsseU  v.  Blssell,  11  Barb.  97; 
Beady  Boof  Co.  v.  ClumberUn,ie  How.Fr.  128. 

But  when  ttte  ttana  stipulated  for  the  entry  (tf' 
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.Act  of  1885  Mr.  Jyfti«»  Ilty  t,  Id  detlrering  the 
■oplDfon  of  thh  court,  uted  the  following 
laoguage:  '  'The  proeeediogs  upon  an  election 
Goniest  before  the  couoty  judge,  under  tbe 
statute,  are  special  sod  sumoyiry  in  tbeir  nat- 
ure, and  it  ta  a  geoeral  rule  that  a  strict  ol>- 
servance  of  tbe  atatute,  ao  far  as  regards  the 
•lepe  necessary  to  glre  Juriadictioo,  must  be 
reouired  la  sneh  caaes.  .  .  .  Tbe  Act  b  not 
only  special  io  character,  but  ft  furnishes  a 
complete  ^alem  of  pcocedure  within  Itself. 
...  It  provides  for  a  written  statement  as  tbe 
basis  of  the  jwoctediDgs."  See  SeAxrart  v. 
OarjMd  County  Ct.  U  Colo.  47,  48,  and  au- 
tboritira  there  ciled. 

Id  UcCrary,  Elections,  3d  ed.  §  276,  it  Is 
BtM:   "A  statutory  provlsiOD  requiring  notice 


of  omteal  to  be  gf Vfo  wtaiKaRWeotimefroni 
tbe  date  of  (be  oOlcial  conot,  or  from  tbe  dec- 
laration of  the  lesub,  or  tbe  issuing  of  tiiv 
certificate  of  election,  or  the  (ike,  Is  peienqi- 
tory,  and  the  time  cannotbeenla^ed.  .  .  . 
And  it  may  be  added  that  there  is  tbe  strongest 
reaaOQ  for  enfordog  tbia  rule  most  ri^ly  in 
easea  of  contested  elections,  because  prompt- 
ness In  oommeociDg  aad  prosecuting  the  pro 
ceediogs  ia  of  tbe  utmost  importaoee,  to  tbe 
end  that  a  decisioo  nay  be  reaohcd  before  tbe 
term  has  wholly  or  in  great  part  expired." 

It  has  been  held  that  where  a  rule  to  plead 
expires  on  Sund»r  tbe  party  has  the  next  day 
in  which  to  plead;  but  (Ma  rule  baa  gcDerally 
been  limited  in  its  applicattoo  to  cauaea  over 
which  the  court  has  abeady  aoqaired  juriadic 


Jodffmeot  eails  on  SuadaT  that  day  b  exoluded.  as 
It  Is  fixed  by  coamot  and  not  br  statute.  KeaUDr 
T.  Serrell.  fi  Only,  278. 

Tbe  tea  days  allowed  by  statute  for  servlne  a 
protest  on  the  ooUector  by  en  importer  Is  not  pz- 
tended  because  the  iRst  day  fulls  on  Sunday.  Sbe- 
fer  V.  Hagone,  411  Fnd.  Bep.  872. 

Biz  days  pul>lloatkm  of  a  notice  of  tbe  tUloit  of  an 
assrotmept  roll  to  be  oooBmied  at  tbe  nezt  meet- 
ing thereafter  where  all  objections  must  be  filed 
<me  day  prior  to  tbe  meeting  is  InsufBoient  U  tbe 
nezt  day  falls  on  Sunday,  as  one  day  must  l>e  al- 
lowed  In  wblob  to  file  suob  objections.  Cblcaffo  t. 
Tulcao  iron  Works.  S8  111.  222. 

The  time  allowed  by  Btatute  for  an  appeal  cannot 
be  extended  t)eoauBe  tbe  last  day  fslla  on  Sunday, 
ilr ]Mirt«Dodfre,7Cow.l4T;Reff.v.  Hlddleeez, 7  Jur. 
896:  Contra  tn  PenusylTanta,  tit  GoawUer's  Eb- 
tate,  8  Penr.  *  W.  SOO;  aiau  Hampton.  1  Serg. 
*  K.  lU;  Hnrfcer  r.  Addbi.  4  Pa.  US. 

If  tbe  last  day  of  tbe  statutory  period  for  begin- 
nlur  an  action  falls  on  Sunday  It  may.  in  Pennsyl- 
Tania,  be  brought  on  tbe  following  Konday.  Bd- 
jDundsoDT.  Wraffg*  iMPa.  000. 

Sunday  b  not  counted  when  tt  la  tbe  bat  of  tbe 
•days  given  by  statute  for  replevying  property  dis- 
trained for  rent.  M'Klnney  v.  Reader.  S  Wuits,  &4. 

If  the  last  of  the  eigbt  days  allowed  by  statute 
to  a  defendant  tn  certain  proceedings  before  Judg- 
mcat  and  ezecution  tails  on  Sunday  tlial  day  mual 
be  Included  Id  tbe  oomputatioo.  Uowberry  v.  Uor- 
gan,  9  Bzob.  ISO. 

Tbe  ten  days  given  by  the  Oonstltutloo  for  the 
return  of  a  t)UI  by  the  governor,  in  default  of  wbloh 
It  may  tieoome  a  law  without  bla  stgnature,  m- 
elude  the  foUowbw  Monday  where  the  laat  day 
taibon  Sunday,  and  tbe  Legblature  b  tlKaefore 
notlnseashm.  dRa  Uompatation  of  Tlme,9Colo. 


dKMiffae/  ntblwstattcte 

A  statute  providing  that  tbe  last  day  for  an  act  is 
to  l>e  exoluded  If  It  fails  on  Sunday  applies  to  the 
ten  daya  l>efore  a  term  of  court  fW  which  papers 
must  be  served  or  filed.  Oonklln  T.  Harsballtown, 
06  Towa.  UB;  Robhwon    Foster,  Ulowa.  IW. 

Under  a  similar  statute  t^e  ten  yean  limited  for 
tbe  sale  on  execution  under  a  Judgment  extendsto 
the  f ollowliig  day  wben  tbe  bat  day  falla  on  Bun- 
day.  Spencer  V.  Haug,  46  HhiD.sn. 

If  ew  York  Code  dv.  Proc..  I  IW,  providing  that  If 
the  last  day  of  tbe  time  within  which  an  act  Is  re- 
quired t>y  law  to  be  done  falls  on  Sunday  tt  must 
lie  exoluded  apidles  to  tbe  time  for  lakf ng  aa  ap- 
peal from  the  muntelpal  coortof  Rochester.  Dor- 
soy  T.  Pike,  4S  Run.  tU. 

Fnder  Oretron  etatut««  the  laat  day  for  an  appeal 
Ifl  excluded  If  tt  falls  on  Sunday.  Osrothers  r. 
Wheeler.  1  Or.  m. 

Soalao  under  WaA.  rnde,  t  T4B.  Spokane  FaBU 
T.  Browne  (Waab.)  Nov.  ]t,lBn. 
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If  thelastday  of  the  four  months  preceding  h 
bankruptoy  proceeding  wtthia  which  an  attaoh- 
ment  Is  voidable  falla  on  Suuday.  that  day  la  ex- 
cluded from  tbe  computation  In  accordanoe  with 
tbegenerelrulelnU.S.Bev.Stat.,IUU  Cooleirr. 
Cook,iaiHaes.  <06. 

So  tbe  ten  days  allowed  by  tbe  Bankrupt  Act  for 
aaappeal  from  tbe  district  to  tbedroultoourt  l> 
reckoned  by  excluding  Sunday  wben  that  la  the 
but  day.  B«  Tork.  4  Nat.  Bankr.  Beg.  m. 

If  the  last  of  the  thirty  days  for  service  of  pto- 
oees  out  of  tbe  State  or  by  pobUeetioD  faUs  on  Sun- 
day, a  pubUcatloa  oommenoed  on  tbe  thtzty-Srat 
dayb  suflbinit,  under  N.Y.  Code  dr.  PnML,ini. 
Olbboo  V.  Freel, «  How.  Fr.  -XTL 

Tot  redmptfon. 

A  redemption  on  Monday  b  too  late  where  the 
last  day  of  tbe  time  limited  by  statute  for  the  re- 
demption from  a  mortgage  falls  on  Sunday.  Haley 
V.  Toung,  181  Mass.  S6l. 

But  tbe  rlgbt  In  such  aoaae  oonttnnes  until  Mon- 
day under  a  Btatute  providing  that  where  tbe  bat 
day  for  an  act  ooroea  on  Sunday  that  day  is  to  be 
excluded  from  the  computation.  Oage  t.  Davto 
(IlL)  U  WesL  Bep.  enb  Hteks  v.  Nebon.  4S  Kan.  SI. 

Redemption  maybe  made  on  Monday  from  a  pri- 
or redeeming  oreditor  who  redeema  from  an  cm- 
oution  sale  on  Satorday  where  Uie  statute  givaa 
tbe  Junior  oreditor  twentr-foor  hours  to  redeem 
and  the  bw  dora  not  require  the  Sherm  olSoe  to 
be  kept  open  on  Sunday.  Porter  t.  Pleroe,  7  L  R. 
A.8t7.U0N.T.U7. 

It  wOl  ba  Botload  that  tbe  ezoeptlona  to  tbe  gen- 
eral rub,  wbloh  denlea  an  extension  of  tMe  lim- 
ited by  atatute  tMoause  the  laat  day  faib  on  Sunday 
are  <dilefly  oases  In  wbloh  the  enforoement  of  t^ 
rule  woukt  requue  an  act  to  be  done  on  Sunday 
whhAilt  would  not  be  bwtuito  doontbbdayor 
aise«oalddCfsrlT«apecsooef  Ua  opponunltr  to 
prateot  his  rigtats,  as  In  the  case  bat  abora  eltod. 

Air  coarf  pmoeedifHia. 

As  tn  case  of  pleadings  men  Honed  above,  the  fula 
ts  that  tbe  last  day  given  byanordarof  oourtb 
excluded  If  It  fails  OD  Sunday;  the  laat  dny  of  the 
time  fixed  by  an  order  of  oourt  for  ami  be  of 
papen  for  new  trial  Is  not  to  be  onmpirted  If  tt 
faHsonSundsy.  Mulr     aaUowar, «  Oai.  4K 

If  tbe  last  day  for  baU  falla  on  So Dday  the  party 
tuwaU  of  tbaneztdajr  topnttatalL  BnllookT. 
Unooln,  t  Strange,  Brooaaa  t.  WrtHnctoo,  1 
Bandf.es4. 

Bundv  b  not  toeloded  In  Che  fttnr  daya  hi  wUeb 
to  move  In  arrest  at  Judgment.  Bsiiaa.v.  Owen,  s 

Salk.«3Bi 

If  Uietast  day  for  an  act  by  tbeooart<lier*the 
issue  of  a  oaptasi  flUb  on  Sunday  ora  holMay  H  Is 
excladed.  Hogbes  v.  Ortatla,Ua  &  M.  B.ai 

B.A& 
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tloa.  G&fJc  v.  Bunn,  9  Jobns.  836.  Bo.wberd 
sdmiDlstrstiTe  or  judicial  acttt  are  required  to 
be  performed  ivIUiIn  a  apecifled  time.  If  the 
lut  day  faHa  uion  Sunday,  the  succeeding 
Jionday  becomes  tho  Tetom-day  or  court  day, 
uoless  tbe  aame  be  also  a  legal  holiday,  lie 
GempvtaHon  of  Time,  9  Colo.  689. 

So.  lOso,  tbe  CMtII  Code  of  this  State  (Fertion 
382)  provides  (hat  "the  H«ie  wittttn  whtcb  so 
act  is  to  be  done  as  {wovtded  in  tbla  Act"  sball 
exclude  tbe  lut  day  if  it  be  Sunday;  but  the 
nile  is  expressl  v  limited  to  matters  provided  for 
Ib  tbe  Code.  Tbe  Act  of  1H86,  regulsting  pro- 
ceedfon  io  cootested  election  cases,  coaiaios 
DO  socb  proTisioD;  and  ft  ia,  as  we  have  seen, 
"a  complete  ^alem  of  {Hocedure  wlihfn  it- 
self." Its  pTovislooB,  theiefore,  must  becoD- 
strued  by  Kcuenl  rules  appUcahte  to  statutory 
ooostmctioo.  There  is,  undoubtedly,  some 
conflict  of  autlHwity  lo  respect  to  tbe  rule  by 
irbfcb  time  as  applied  to  statutes  Is  to  be  com- 
puted. The  question  bas  sometimes  been  re- 
solved by  considering  whether  from  tbe  nature 
of  tbe  case  a  rigorous  or  liberal  construciion 
should  be  Kiveu.  See  opioton  by  ChufJuatee 
Tilffbinan  m  Sim  r.  Hampton,  1  Berg.  &  R. 
411.  In  Kansas,  for  tbe  purpose  of  altowiog 
a  party  to  redeem  bis  lands  from  a  tax-sale, 
and  in  PmnsylvaDta,  for  the  purpose  of  ena- 
bling a  party  to  perfect  an  appeal,  a  method  of 
computing  time  has  been  adopted  which  ex- 
cludes ibe  last  day  wbeo  it  falls  on  Sunday. 
3»giiak  T.  Wmiam»n.  U  Kan.  819;  M$  Go»- 
viler,  8  Penr.  A  W.  800.  In  Massachusetts  a 
dmilar  rule  bas  been  declared  for  the  purpose 
of  meventlng  the  forfeiture  of  life  insurance 
policies.  Hammond  y.  American  Mvt.  L.  Int. 
Co.  10  Gray,  806.  But  tbe  latter  case,  like 
others  died  in  the  brief  of  counsel  for  appellee, 
pertfllos  to  tbe  construction  of  coniracls  rather 
than  statutes.  Wbeo  tbe  computation  of  lime 
under  statutes  becomes  necessary,  an  entirely 
different  rule  prevails  fn  HassacbTisetta.  See 
CmUp  v.  0"ok.  135  Mass.  408,  where  Chief 
Jvttiee  Oray  states  ibe  rule  as  follows:  "Wbeo- 
ever  tbe  time  limited  by  statute  for  a  particular 
purpose  is  such  as  must  necessarily  inclmie  one 
or  more  Sundays,  Sundays  sre  to  be  included 
in  tbe  computatfoit,  even  if  tbe  last  day  of  tbe 
time  Umiled  banpois  to  Ml  on  Sunday,  unless 
they  are  expreealy  excluded,  or  tbe  inlentloo  of 
the  Legislature  to  exclude  Uiem  appears  maol- 
fest."  The  case  of  Hales  Young,  184  Mass. 
366.  was  a  bill  in  equity  lo  redeem  land  from  a 
mortgage.  Tbe  last  day  of  the  three  years  fell 
on  Suinay.  Tbe  court,  in  Its  opinimi.  refer- 
ring to  thellfelnsnraDceCasebi  10Oray,n/pm, 
used  tbe  following  language:  "  It  Is  said  that 
at  commoB  law,  wben  Ibe  time  for  the  per- 
ftwmaoce  of  a  contract  according  to  its  terms 


expires  on  Sunday,  a  perfontinnce  on  tbe  fol- 
lowing Monday  is  good.  But  this  rule,  what- 
ever may  be  the  extent  of  it,  has  not  been  ap- 

£1ied  to  acts  wbld)  by  statute  are  required  to 
B  done  within  a  time  therein  llmfted."  Tbe 
Massachusetts  rule  for  computing  ilmeuncter 
statutes  is  fully  sustained  by  the  New  York 
canes.  The  case  of  People  v.  Luther,  1  Wend. 
43,  related  to  the  redemption  of  lands  sold  un- 
der ezecuitoD.  The  last  day  of  the  fifteen 
months  bsppenlng  on  Sunday,  an  offer  to  re- 
deem on  ih«  next  day  was  held  to  be  too  late. 
So  In  i^E  parte  Dodge,  7  Cow.  147,  where  tbe 
time  fixed  by  statute  within  wbicb  an  appeal 
mlf;ht  be  taken  was  ten  days,  and  the  last  day 
fell  on  Sunday,  the  court  said:  "Sunday  bas 
in  no  case,  we  believe,  been  excluded  In  the 
computation  of  statute  time."  Tbe  case  at  bar 
involves  the  conatmcllon  of  section  14  of  Ibe 
Act  of  IttSS.  eupra,  as  s  Statute  of  Limila'loiu 
upon  a  siimmHry  proceeding.  There  bas  been 
much  discussion  whether  tbe  statutory  period 
for  commencing  actions  or  proceedings  should 
be  bcld  to  include  or  to  exclude  tbe  first  day; 
and  the  derisions  upon  this  subject  have  gen- 
erally been  arrived  at  1^  conddering  wbetbor 
the  time  begins  to  run  from  or  wer  an  act 
done,  or  from  or  afterapartlculardav.  Wood. 
Lim.  Act.  p.^et»eq.;  Arnold  y.  Untied Sfatet, 
18  U.  S.  »  Craoch,  120,  8  L.  ed.  876;  Re  Tinon, 
18  Colo.  489.  From  the  wordingof  sectiun  14, 
eupra,  it  is  clear  that  the  first  day  must  be  ex- 
cluded. Tbe  slatote  oives  the  conteslor  "ten 
days  aftPT  the  day  when  the  voles  are  can- 
vassed" to  file  his  slateroent.  After  much  con- 
aeration  we  are  satisfied,  both  upon  principle 
and  authority,  that  when  Ibe  statutory  period 
tor  filing  Ibe  statement  of  an  election  contest 
for  couoty  ofHcers  under  tbe  Act  of  1885  has 
fully  elapsed,  excluding  tbe  day  when  the 
votes  are  canvassed,  tbe  lime  cannot  be  extended 
merely  on  the  ground  tbat  the  last  day  ba[^iens 
to  fall  on  Sunday.  This  is  tbe  reasonable, 
as  well  as  tbe  natural  and  literal,  interpreta- 
tloD  of  the  Btatutc.  Any  oiber  construction 
of  such  an  act  would  be  unwarranted.  When- 
ever recourse  to  tbe  courts  becomes  neres- 
saiT  to  determine  tbe  result  of  an  election, 
public  and  individual  interests  alike  require 
tbat  tbe  proceeding  should  beoommenceaand 
prosecuted  promptly.     McCrary.  Elections, 

The  statement  of  contest  not  having  been 
filed  within  tbe  time  required  by  the  statute, 
the  court  below  erred  in  entertaining  jurisdic- 
tion of  tbe  case. 

The  judgment  U  aeeordinglji  reteraei,  and  the 
cause  remanded,  with  directioDs  to  dw  county 
court  to  dismiss  tbe  proceeding. 


MA88ACHUSBTT8  SUPREME  JUDICIAL  COURT. 

Daniel  BONAHUE  et  at., 
a. 

George  E.  HUBBARD. 

(  Mass.  

1.  A  IwirtMiMd  ewi  eonvar  ^  ttU«  as 

RoTB.— For  noto  oa  teoanoy  In  enttretaTi  see 
Baker  V.  Stewart  (Kan.)  t  L.  B.  A.  *M, 

HL.R.A, 


tenant  in  entirecr  Uiiouab  a  tblrd  panontoUs 
wife. 

8.  AlmabBaduidwlliBewiBotlBabJolBt 
AetiODreeoTflr  the  proceeds  of  the  wUe^  in- 
dividual property. 
8*  A  wiib  may  be  gtTeo  Jodgraaaat  on 
atrlktng  oat  the  najae  of  ber  Imrtifcnd 
as  oo-pl^otlff  In  so  action  by  them  Jointly  to 
recover  tbe  proceeds  of  her  individual  |H«perty. 
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APPEAL  b;  plaintiff  from  a  judgmeDt  of 
Ibe  Superior  Court  for  Worcester  Oouoty 
fo  favor  of  defendant  In  an  aclion  brought  to 
recover  a  balaoce  remaining  after  the  satisfao- 
tint  of  a  mwtgage  from  the  proceeds  of  a  fore- 
closan  nie.    Amrmed  upon  condition. 
The  facts  sumdently  appear  io  the  opinion. 
Mr.  H.  L.  P«j!-ker,  for  appellantfl: 
The  premises  sold  under  Ibe  foreclosure  sale 
were  originally  conveyed  to  tbe  plaintifCa  joint- 
ly as  huslmnd  and  wife.   They  held  tbe  estate 
therefore  under  the  common-law  tenure  aa 
"  one  indivisible"  estate  to  tbem  both  and  the 
survivor  of  tbem. 

WaUt  T.  OoMn,  18  Alleo,  318;  Mow  v.  Bear 
auf,  6  Mass.  531;  Fox  v.  FUteher,  8  Mass.  274; 
Knnpp  V.  Wiiidt&r,  6  Cuab.  156;  Pierce  V; 
Chace,  108  Mass.  254:  Draper  y.JatAton.  16 
Mass.  480.  See  also-  Cruise  Digest,  cbap.  1, 
Utie  18,  i  45. 

If  at  tbe  lime  the  second  mortgages  were  ex-, 
ecuted  by  Anna  Donahue  alone  the  estate  was 
still  belaijointly  by  tbe  plsinliffs  as  husband 
and  wife,  they  are  not  enectual,  because  tbey 
purport  to  convey  only  her  own  estate,  which 
is  iDdivisible.  The  mortgages  cannot  operate 
by  way  of  estoppel,  either  at  law  at  in  equity, 
because  tliere  can  be  no  estoppel  from  a  void 
conveyance. 

Mason  t.  Jfoaon.  1  New  Eng.  Rep.  106. 140 
Mass.  68;  8i<iple$  v.  Brown,  JS  Allen,  64; 
lAfnde  V.  McQregor,  18  Allen,  182, 90  Am.  Dec. 
ife;  Pierce  v.  Chace.  108  Mass.  2^4. 

The  recent  statutes  for  tbe  better  protectitm 
of  tlie  separate  property  of  married  women 
hav«  no  relation  to  or  effect  upon  real  estitfe 
conveyed  to  husband  and  wife  jointly. 

Pi  aj/  V.  8tebbin$,  1  New  Eng.  Hep.  531,  141 
Mass.  219,  59  Am.  Rep.  463;  Farmert  &  M. 
Bank  of  Boehester  v.  Qregorp.  49  Barb.  155; 
Wright  V.  Saddler,  20  N.  Y.  820;  Hemingway 
V.  Sealei,  42  Miss.  1,  2  Am.  Kep.  586,  97  Am. 
Dec.  425. 

Id  States  where  it  has  been  held  that  (he  hus- 
band's interest  might  be  taken  on  execution 
and  that  be  might  mortgage  bis  interest,  it  is 
to  t>c  inferred  that  the  interest  which  can  be 
thus  taken  or  aliened  is  not  the  bustiand's 
right  to  the  estate  mt  ^ncm,  hui  his  inierest 
^ure  V3vri»,  or  his  right  to  the  osnfruct  during 
his  wife's  life. 

Boger*  y.  Qrider,  1  Dana,  248:  Barber  r.  Hm^ 
ri»,  IS  Wend.  615;  Brmn  v.  Qaie^  S  N.  H. 
416;  Sehermerhorn  v.  Miller,  2  Cow.  489;  Betir 
nett  V.  C/iild.  10  Wis.  862.  88  Am.  Dec  692. 

Hence  it  would  seem  that  the  deed  of  Dxniel 
Donnbue  to  Eeaue,  and  of  Keaoe  to  Anna 
Donahue,  if  it  rooveyed  anything,  was  not  a 
conveyance  of  his  own  estate  tta  generis,  but 
oould  only  operate  to  convey  or  release  his 
right  to  control  his  wife's  estate. 

If  at  tbe  timewheti  tbe  second  mortgages  are 
executed  tbere  baa  been  no  severance  of  the 
eslHt^,  and  Ibe  himband  and  wife  stfll  bold  by 
entireties,  tbe  fact  that  the  husband  has  orally 
assentcrt  lo  the  conveyances,  and  signed  them 
■  in  release  of  curtesy,  does  not  add  to  tbeir  va- 
lidity. Tbeyare  void  and  not  voidable. 
'  'Pierce  v.  Uhace  and  Anthony  v.  Pierce.  108 
Mass.  254  ;  7,tftfeff  v.  Daniels,  8  Gray,  161,  61 
Am.  Dec.  448;  Jevett  v.  Hdvit,  10  Allen^  68; 
14      R  A. 


LS$»got9  T.  J&nwMwA,  9  Main  Ittl;  Bimet  t. 
Wood,  1  Met.  S4a,  89  Am.  Dec  880;  Qmeori 
Bank  v.  Betlie,  10  Cush.  278;  Lotkrop  v.  Fodir, 
61  Me.  867c  Boaeh  v.  W/ute,  84  lad.  610; 

Mr.  E.  J.  MeMaJioKt  for  appellee: 

Where  an  estate  is  held  by  a  husband  and 
wife  as  tMiaats  by  eatina,  doriag  coverture 
tbe  husband  basallitf  tbe  ngfatain  the  premises 
which  ai«  Incidentto  his  owd  side  property, 
exceptisg  only  a  rtgbt  of  survlvocsbip,  which 
exists  in  his  wife.  Tbe  husbaad  wltbent  tbe 
consent  of  tbe  wife  bastheabsololeowtrolaad 
usufruct  of  such  an  estate  during hislife.  Be- 
cao  convey  it  and  in  case  he  survivea  bis  wife 
bfs  cottfeyaaoe  beoomea  aa  eflaetlve  to  paailw 
whole  estate  as  it  would  have  been  bad  tbe  bos- 
band  been  sole  aeised. 

Pray  V.  ateHfin*,  1  New  Eng.  Rep.  591, 141 
Mans.  219,  65  Am.  Rep.  468;  Barber  v,  Barrit, 
15  Wend.  615;  1  Preston,  Estates,  133. 

The  hu^nd  can  charge  such  an  estate  with 
bis  debts,  and  it  may  be  seized  and  8ol(i  hv  bis 
creditors.  Tbe  purraaser,  or  assignee  of  tbe 
husband,  can  acquire  do  greater  interest  than 
was  vested  In  the  husbaad.  and  conaequently 
he  would  hcdd  in  subordination  to  tlie  con- 
tingent light  of  tbe  wife. 

Ames  V.  Norman.  4  Soeed,  683,  70  Amv  Dec 
369:  Freaek  v.  Mehan,  66  Pa.  8b6;  B*nnet$  T. 
Cliitd,  19  Wis.  863.  88  Am.  Dec  693. 

Tbe  conveyance  of  the  hnRband  to  Eeane 
was  good.  Its  effect  was  to  give  to  Keane  the 
obsolute  use  of  tbe  estate  during  tb«  life  of  ibe 
grantor,  and  also  tbe  entire  estate  in  csEe  the 
husband  sliould  survive  tbe  wife. 

The  title  of  Keane  in  tbe  estate  was  com- 
plete, e-xcepUog  tbe  right  of  survivorship  io 
Ibe  wife,  Anna  Donahue.  Keane  cooveyed  all 
of  his  iolerest  or  title  to  tbe  wlCe,  AnnaDons- 
hue.  Tbe  wife  was  then  seised  of  the  eotire 
estate. 

Allen.  J.,  delivered  tbe  ofdakn  of  Ibe 

court: 

Prior  to  Stat.  1836,  cbap.  287,  a  omvcyance 
of  land  to  husband  and  wife  created  Uie  pecu- 
liar title  sometimes  called  an  "estate  by  en- 
Uretiea"  or  "in  entiretv."  Neither  couW  mt- 
er  this  title  so  as  to  aefcnt  or  prejudice  the 
lille  of  the  survivor.  Prajf  v.  Stebbini,  Ul 
Mass.  319,  1  New  Eng.  Rep.  521, 55  Am.  Rep. 
462,  and  cases  cited.  We  find  nothing,  bow- 
ev<ff,  to  show  that  it  has  ever  been  coo^idered 
tbat  •  hvsband  ooaUd  not  convey  bis  title 
tbrongh  a  ihM  person  to  his  wife.  On Jbe 
other  band,  Ibe  peculiar  feature  of  this  kioa 
of  estate  is  thai  each  is  secure  against  sd  im- 
pairment ot  rights  through  the  sole  act  of  the 
other.  3  Bl.  Com.  182;  Cruise,  Dig.  UUe  18, 
chap.  1,  ^  44-49;  Preston.  Estates,  131:  » 
Kent,  Com.  183;  4  Keat,  Com.  863;  1  Waabb. 
Real  Prop.  8d  ed.  677. 

Tbere  is  nothing  in  this  to  prevent  the 
wife's  acquiring  the  title  of  her  husband;  sad 
io  Meeker  v.  Wright,  76  N.  Y.  362,  272.  it  wtf 
held  that  this  might  W  done.  This  part  ot 
the  decision  in  Meeker  v.  Wriffht  was  not 
questioned  in  Bertiet  v.  jVutum,  98  N.  T.  Ij"- 
44  Am .  Rep.  861,  or  in  ZomUein  v.  Bran,  W 
N.  T.  12,  1  Cent.  Rep.  66,  and  wehavpfouiHt 
nothing  io  aAv  of  the  books  denying  the  rtoc- 
Uine.  Such  a  transfer  of  the  husband  s  ihk 
appears  to  bam  ])een  made  In  tbe  present  caw 
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Inr  the  deeds  of  Daniel  Donahue  to  Kease,  and 
oi  Keaoe  to  Mn.  Dmaliae.  It  ia  true  that  the 
statemcutof  facta  doee  not  ahow,  in  exprefl<t 
tertna,  that  both  of-  tbeae  deeds  were  a  part  of 
one  and  the  same  transaction,  as  It  properly 
should  have  done.  But  the  ptsintifFs  in  tbeir 
brief  recite  that  the  husband  had  released  all 
bis  rights  to  bis  wife  through  a  conduit.  The 
deeds  were  both  executed  on  the  same  date. 
The  consideration  expressed  was  one  dollar  and 
other  raluable  considerations.  The  statement 
of  facts  recites  that  both  of  these  conveyances 
were  made  with  the  knowledge  and  oral  aaseot 
of  Mrs.  I>onahue.  We  believe  we  should  de- 
feat the  intention  of  the  parties  If  we  did  not 
assume  that  the  deeds  were  parts  of  one  trans- 
action, as  the  counsel  for  both  parties  have 
assumed  in  (bctr  arguments.  The  effect  was 
that  the  title  vested  in  Mrs.  Donahue.  Her 
subsequent  mortgages  to  George  £.  Hubbard 
Were  therefore  Talid,  and  he,  upon  a  sale  made 
under  the  power  of  sale  contained  in  the  first 
mortgage,  might  legally  retain  from  the  pro- 
ceeds the  sums  due  to  himself  under  the  two 
subseoueot  mortgages.  This  would  still  leuve 
a  soiail  balance  of  llO.M  in  bis  hands  to  be 
paid  over-  to  Mrs.  Donahue.  This,  however, 
cannot  be  recovered  in  an  action  brouglit  by 
ber  husband  and  herself  jointly.  Application 
may  be  made  in  the  superior  court  for  leave  (o 
amend  by  striking  out  the  name  of  Daniel 
Donahue  as  co-plamtiff,  and,  if  granted,  Mrs. 
Dooahue  may  bnve  Judgment  for  said  sum. 
Fay  V.  Duggan,  135  Mass.  342.  Otherwise 
(he  order  must  be.  Judgment  affirmed. 


Ftaocfa  O.  BALCH,  Trustee,  etc.,  under  Uie 
Will  of  Daniel  Hunmond,  Deceased, 

e. 

William  H.  PICKERING  et  ak 

(.  Ma«.  .> 

]it«ral  meaning  of  a  will  kIvIdit  the 
Income  of  any  share  nicb  a  child  was  to  en- 
ioy  for  life  to  tbe  survivlnff  children  for  ttielr 
■ereral  lives  "and  the  pif ncipol  to  their  idilldren" 
will  not  prevail  to  the  exolusloD  of  the  Issue  of 
other  children  who  ate  deceased  where  the  gen- 
eral  purpoae  of  the  will  Is  equality  among  ihe 
branches  of  tbe  fiunOy  taUnfr  advaooea  Into 
accouoUanda  Utetal  coustruotton  might  remit 
Id  intestacy  as  to  part  of  the  estate. 

<September  3, 18BU 

RESERVATION  by  the  Supreme  Jndidal 
Court  for  Suffolk  County,  (W.  Allen,  J.) 
for  tbe  opinion  of  the  full  bench,  of  an  action 
bron^t  to  obtain  constmction  of  a  clause  in  a 
wlU.  Decree  aeeordtnglg. 
Tbe  case  sufficiently  appears  In  the  opinbn. 
Jfr,  Richard  Olaoy  for  £Uen  Huiunood 
ctal, 

Memn.  Horac*  O.  Allen  and  WUUaxp 
R,  Bowland  for  George  Francis  Hammond. 


Mora.— For  ftctoi  on  Interpretation  of  wills,  set 
Boston  S.  D.  *  T.  Co.  v.  Coffin  (Han.)  8  L.  B.  A 
lUk  Davfdsw)  T.  Good  Oad.)  9  L.  B.  A.  GBl:  Haster- 
•oo  T.  Towashend  OS.  T.)  10  L.  B.  A.  Sl«. 
14I4.R.A. 
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HolmM,  J.,  daHverad  the  iq^lon  of  the 

muxt: 

This  ia  a  Mil  bronght  1^  the  trustees  under 
the  will  of  Daniel  Hammond  for  tbe  construc- 
tion of  a  part  of  tbe  fifth  clause  of  bis  will. 
Tbe  testator  left  one  son  and  six  dangbters. 
One  dat^ter,  Sally  S.  Pickering,  baa  now 
died  leaving  no  child  living  at  the  time  of  ber 
death.  Tbe  son  had  died  Kfore  her,  leaving 
one  child,  the  defendant.  George  Francis 
Hammond.  The  question  Is  whether  tbe  de- 
fendant is  entitled  to  a  share  in  tbe  principal  of 
tbe  share  of  which  Sally  Pickering  reoelved 
tbe  income.  The  words  to  be  construed  are 
"if  any  one  or  more  of  my  said  daughters  or 
son  shall  decease,  leaving  no  child  or  children 
living  at  the  time  of  such  decease,  the  princi- 
pal sum  of  which  such  deceased  daughter  or 
son  may  have  bad  tbe  income  for  life  shill  be 
diatribnted  to  tbe  snrvfvittg  daughters  and  son, 
that  is  to  say,  the  Income  for  tbnrsereral  Uvea 
and  tbe  piincipal  totbeir  children  as  above 
provided  and  arranged." 

Tbe  Itteml  meaning  of  the  words  is  that 
when  a  child  of  the  testator  shall  die  leaving 
children  the  latt^  shall  receive  the  princlpid 
sum  of  which  thdr  parents  bad  received  the 
income  and  thereupon  their  interest  in  tbe 
joint  fund  shall  cease,  although  as  tbe  result  of 
such  cessstion  they  mnv  happen  to  lose  the 
secondary  and  accidental  advantage  of  sharins 
in  the  division  of  some  other  child's  shue  if 
another  child  of  tbe  testator  should  chance  to 
die  later  and  leave  no  children  of  bis  or  ber 
own.  See  Re  Horner'a  E^l^te,  L  R  19  Cb. 
Div.  186;  He  Bern.  L.  R  29  Ch.  Div.889. 

On  the  ofhpr  hand,  there  is  the  same  unlike- 
lihood that  tbe  testator  intended  asan  aleatory 
gift  which  has  lead  to  the  statutory  coustiuc* 
tion  against  joint  tenanHes.  Probably  tbe 
testator  did  not  have  it  in  mind,  to  deprive  any 
set  of  grandchildren  of  this  seoondary  advao- 
lai^  because  of  the  previous  death  of  their  pnr- 
ent.  If  that  is  the  result  of  tbe  wfirds  ft 
is  an  accidental  result,  not  the  object  of  hlR  dis- 
position. The  general  purpose  manifested  is 
that  (he  grandchildren  should  stand  as  well 
with  regard  to  tbe  principal  as  their  parents 
Htood  with  regard  to  the  income,  and  Ibat  tbe 
division  between  tbe  different  branches  of  tbe 
testator's  family  should  be  equal,  taking  ad- 
vaoces  into  account.  It  should  be  added  that 
■io  far  afl  the  present  question  is  concerned  the 
iliffercnt  branehea  stand  exactly  alike — Ibo 
fdiildren  of  daughters  cqpal  per  tttrpet  and  the 
child  of  tbe  son  ef^ual  to  tbe  children  of  a 
daughter.  If  the  literal  meaning  of  the  words 
is  adopted,  tben  11  the  last  sister  who  died 
should  leave  no  children  living  the  limitation 
would  fail  altoget  her  and  there  would  t>e  an  in- 
testacy, as  the  fifth  clause  is  a  residuary. 

Although  I  have  not  been  able  to  iiee  my 
mind  from  doubt,  the  latter  considerations 
have  prevailed  with  the  court  In  favor  of  equal- 
ity of  distribution  and  against  the  dirinherH* 
mceprofanfoofgrfliidcbildren  whose  parents 
*ere  not  living.  We  read  the  last  words  of 
be  fifth  clause  as  meaning  that  tbe  income  of 
heir  proportion  of  tbe  deceased  child's  share 
ihall  be  paid  to  tbe  other  children  of  the  lesta- 
or  who  are  alive  and  that  the  prlnciiMl  of  a 
like  proportion  shall  be  paid  to  tbe  chudren  of 
his  other  children  who  aie  dead  aa  well  aa  to 
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Oct., 


the  dilMren  of  tbe  surrivfiig  chfldna  ivlieb  the 
Utifr  ih&ll  die.  Whether  the  ioterest  of  grand- 
eblldmi  woald  be  devested  by  death  before  the 
death  of  tbe  childless  daughter  we  need  notde- 
termine.  See  Botelt&r  v.  Boteker,  148  Mau. 
198;  Mi  not  v.  Taylor,  139  Mass.  ISO;  Be  Bow 
man,  L.  R.  41  Gh.  Dtv.  SdS. 


We  cannot  agne  that  tht  efBect  of  tbe  win  !• 
modified  tbe  fourth  codicil  glTiog  to  the 
testator's  son  Oeonte  one  aemim  inslead  of 
one  half  of  ooe  Mventh  giTCD  Uib  I7  the  irilL 

Deem  aeeoriiii0f. 


IOWA  SUPREME  COURT. 


SANDWICH    MAKUFACTCRIKG  CO., 
Appt., 
o. 

T.  J.  B.  ROBINSON,  Intervener,  etc. 
(  towm  ) 

1.  I^n*""  Ibr  mcMiey  not  yat  emrned  may 

be  the  nubject  of  a  valid  chattel  murt^age. 

8.  A  mortirac*  on  thr— Mng  wacMn*i 
mocooata  not  r«t  eanwd  Is  void  to  tbem 
for  took  of  deflolte  deeorlptlon  where  they  are 
deecrlbed  only  as  all  Buoh  aooounla  wbtch  sliall 
be  earned  up  to  the  time  tbe  mortmtge  debt  is 
fully  paid  by  a  threetiinff  machine  which  ts  atoo 
included  In  the  mortgage. 

(Bedt,  Ch.     dtwtwti  from  tmtjDOfUion  ».) 

(October  21. 1801.) 

APPEAL  by  complainaot  from  an  order  of 
tbe  District  Court  for  Franklfo  County' 
overnilfDg  a  demurrer  to  a  petition  of  loter- 


vpoiion  Died  by  Robinson  fn  garolshment  pro- 
ceediogs  ioBtitnted  by  complajoant  to  collecl  a 
claim  against  FraokHeDZle,  by  which  Robia- 
soD  claimed  the  garnished  f  nods  under  a  cbst- 
tel  mortgage.  Beveraei. 

Statement  by  Boblnaon,  J.: 

Tbe  plaintiff  caused  an  execution  to  be  is- 
sued foribe  satisfaction  of  a  judgment  whicli 
it  held  against  one  Avnk  Menzie.  It  wis 
served  by  garnlsbing  certain  persons  as  sup- 
pose^l  creditors  of  Menxle.   Tbey  were  re- 

Siired  to  appear  in  court  and  make  auswer  to 
e  garnishment.  At  the  term  at  which  thw 
were  required  to  answcv  appellee  appeared  sod 
filed  a  petition  of  iuterreniton.  in  which  be 
claimed  tbe  money  of  Menzie  in  tbe  bands  of 
tbe  gamisbees  by  virtue  of  a  chattel  morime 
thereon,  executed  and  recorded  In  Fraoklm 
County  prior  to  the  gamisboieot.  A  demurrer 
'  to  the  petition  of  ioterveotion  was  overmled, 
and  from  that  ruling  plaintiff  appeaK 


Nora.— Afortoage  or  atsrannwnt  of  /wt«re  accounU 

tirtaminat. 

Future  eamfngs  under  sn  exlsttnar  contract  may 
beasstirned.  Payne  v.  HoMle.  4  AhL  388;  Vtelds  v. 
Hew  Tork,  •  M.  Y.  IIS.  ST  Am.  Deo.  486;  DevUn  v. 
NewToi1i.<8N.  T.«Rallv.Buaa)o,l  KereA,1te: 
People  V.  Dajrton.  W  How.  Pr.  I4S;  Emery  v.  Law- 
renoe,  8  Gush,  in:  Macomber  v.  I>o«Qe.  2  Allen,  Ml: 
Boylen  v.  Leonard.  Id.  407:  Taylor  v.  Lynch.  S  Oray, 
40;  twinen  v.  Bmitb,  T  Ony,  UK^  Weed  v.  Jewett,  S 
Met.  OOB.  87  Am.  Dec.  IIS;  James  v.  Newton,  t  New 
Bng.Bep.aZ0,142Hase.SfW;  Garland  v.  Huntington, 
61  N.  H. «»,  Hawley  v.  BrfatoL.  30  Conn.  S8;  Augur 
V.  New  York  Belling  &  P.  Co.  30  Conn.  oaS:  Uaynee 
T.  Tbmnpaon.  6  New  Kig.  Bep.  141,  80  Me.  129; 
Rople  V.  Mndler.  m  Fa.  S9S;  Mclbnaman  v.  Baa- 
over  OoHl  Co.  V  Kulp,  ISI:  State  Bank  v.  Hastioga, 
U  Wis.  BS;  Greene  v.  Bartholonew,  M  lod.  SBB. 

Ttils  Is  true  alttiough  the  contraoC  is  Indeflnfte  as 
to  thne  and  amoonti  and  UsUe  to  ha  termlaated  at 
any  time.  Wade  r.  Bees^.  TB  Me.  411;  niayer  v. 
Kelly,  28  Tt  19,  8S  Am.  Doc  SBO;  Kane  v.  Cloogb, 
88  Hich.  486. 24  Am.  Bep.  S99. 

And  althoiqrh  tbe  workman  works  by  tbe  piece 
and  the  amount  of  his  wages  varies.  Hartley  v. 
Tapley,  t  Oray.  (WS;  Twin  v.  Cheever,  2  Allen,  41. 

An  assignment  as  eecnrity  of  wagee  to  be  earned 
of  a  specifled  employer  within  a  Bpedlled  time,  for 
whom  the  asslgncw  is  then  woiMog  although  he  is 
discbarged  tbe  next  day  but  afterwards  re-em- 
ptoyed.  Is  good  In  equity.  Bdwaxds  V.  Petmoo,  • 
New  Bng.  Bep.  m,  80  He.  887. 

An  asstgomsnt  a  quarter's  salary  before  tbe 
oxplratloo  of  the  quarter  oao  be  made  1^  a  munld- 
aal  olHcOT  appointed  for  a  year,  altbou^  be  Is 
removeable  at  will.  Brackett  v.  Blato.  7  Met.  396, 
41  Am.  Dec,  142.  [But  tbe  objection  on  grounds  of 
public  poUoy  to  the  assignment  by  an  uffioer  of 
bis  unearned  salary  make  a  distinct  question  not 
here  raised.] 

An  RMignraeDt  by  a  poUoeman  at  tbe  begimttng 
UL.aA. 


of  a  nwMith  of  bis  wages  for  the  nKnaisvaHd. 
ManlT  V.  Bltaer  (Ey.l  U  Ry.  L.  Bap.  188. 

An  agreement  In  articlea  of  oartnersbtp  that  all 
earned  by  either  as  an  olBoer  shall  bekmg  to  ths 
partDenblp  Is  valid.  Thucatcmv.  AlnnaB.f  Hun. 
0B4. 

Ad  Mslirnment  tot  what  Is  to  become  doe  for 
boarding  persona  tbeo  boarding  wHh  tbe  assUrnor, 
without  an  agreement  for  any  aproMHI  ttaae.  ii 
good,  Vtamaworth  V.  JaiAaon,a8Ha.4nL 

But  tbe  men  posslblliey  of  futore  eaqatomait 
where  there  Is  no  present  employment  wlllnot  nb- 
tidn  an  assignment  of  future  wages.  Hnlhall  r. 
Qnlnn,  1  Oray,  106, 01  Am.  Dec  114. 

And  an  asslgnmeot  of  wages  to  be  earned  undtr 
fOture  employment  by  any  persoo  k  InTaM. 
Jermyn  v.  Motlitt,  n  Pa.  809;  Lebigh  Valley  ».  Co. 
V.  Woodrlog.  7.  Cent.  Bep.  208,  IIS  Pa.  518. 

Future  earnings  by  a  fireman  In  a  fire  departmeat 
of  a  dty  are  not  assignable  If  there  was  no  present 
engagement  as  fireman  or  agreement  tberrtor. 
TwiSB  V.  Cfaeever.  S  Allen.  40. 

An  assignment  of  future  wages  under  an  ezM- 
ing  employment  Is  vaHd  as  to  wages  earned  afier 
the  expiration  of  the  existing  oontraot  open  a  con- 
tlBuatioa  of  aeniee  under  a  new  agnenMot  for 
less  wages.  Wallace  v.  Walter  Uey  wood  Chair  rn. 
15  Gray,  aU9. 

A  transfer  of  future  aocounts  (o  be  mads  by  • 
phyakdaD  will  not  austain  an  action  by  tbe  tram- 
feraeln  hiaownnanie.  Skipper  v.  Stokes,  4t  Ala. 
2». 

An  assignment  of  money  to  be  earned  under  a 
contract  does  Dot  pass  tbe  legal  tttlesoastoiaake 
It  auMeot  to  gamlsfaiMnt.  IHi^i  t.  Cod  fc  with 
irsOMMrtecaCkMB,H0BLIl& 


JfortffOgSlu. 

An  assigament  ot  future  wages  nBdsranexM- 
ingcontraetmar  hefoodriso  when  mds 
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Samowich  HAauvAonmim  Oifc  r.  Bobihboit. 


Mmn.  AmdwwB  *  Bed^  fur  sppd- 

Imi: 

llu  deaeripUtm  Is  iasufficlmt  in  that  it  fails 
toloMte  the  accounts,  or  debts  to  be  contracted, 
Dol  confining  them  to  the  raroiojis  of  this  cer 
tain  machine,  for  aOT  county,  or  eren  State, 
■nd  Itiete  is  ootbing  In  the  mortgage  to  indicate 
Uie  btcalily,  or  territory  in  which  thaw  accounts 
ueto  be  made. 

Muir  T.  Stake.  S7  Iowa.  66S;  Barrett  r. 
Fitch,  76  Iowa,  653;  l^Mrry  t.  Clarke,  Id.  504. 

Mr.  WUUmb  Hot,  for  appellee: 

All  kindfi  of  property,  real  or  personal,  which 
are  capable  of  an  abaolutesale  may  be  the  sub- 
ject of  a  mortgage. 

2  BouTier.  Uiw  Diet.  p.  198. 

The  eamingB  of  a  steamboat  may  be  the 
•object  of  a  chattel  mortgage. 

Jooes.  Chat.  Mori.  ed.  \m,  p.  141. 

The  eaminga  of  a  horae  be  the  subject 
of  a  mortgage. 

Mt  Artkur  v.  Gorman,  71  Inwa.  84. 

A  book  M!count  may  be  the  subject  of  a 
mortgage. 

lamar  r,  ASfn,  04  Jowa,  795. 

It  was  held  in  Sverry  v.  Clarke,  7S  Iowa, 
808.  that  *'  the  description  of  the  property  as 
coDtaiDed  in  the  chattel  mortgage  must  direct 
the  mind  to  evidence  where  the  precise  thing 
conveyed  may  be  ascertained  and  if  thereby 
absolute  certainty  may  be  attained  the  instru- 
ment is  valid." 

The  appellant  claims  the  accounts  under  a 
levy  by  vinue  of  an  exerutioD  issued  upon  a 
iudgmeat  that  was  rendered  fn  1888.  The 
nKNrigagtna  in  the  case  at  bar  bad  no  Intnest 


hn  the  aocoanta.  And  appellaBt  did  not  aoqatib 

any  gieiUer  lotereat  by  the  levv  tiiaa  the  mort- 
gagwa  possessed  at  the  time  of  the  levy. 

MannpY,  Adama,  Z%  Iowa.  165;  HariJtberger 
V.  Sarenberger,  26  Iowa,  608;  Bacon  t.  Tkomp- 
aon,  60  Iowa,  284;  Bogert  v.  EilMand,  W 
Iowa,  004,  68  Am.  Rep.  380. 

BoMnson,  J.,  delivered  the  ofrinloD  of  the 

court: 

The  matter  in  controversy  is  presented  in  a 
certificate  of  the  trial  jud^  In  words  as  fol- 
Iowa:  ".  .  .  Is  the  following  description 
contained  Id  a  chattel  mortgage  a  suflideQt  de- 
scription to  impart  notice  to  third  parties  as  to 
the  accounts  therein  described,  to  wit:  'One 
J.  L  Case  Threshing  Machine  Co'%  separator, 
No.  10,931,  with  trucks,  etc.,  and  twelve^horse 
power,  complete,  with  all  the  belts  and  tools 
owned  by  Menale  end  Norvell.  All  the  thresh- 
ing machine  accounts  which  we  shall  earn  or 
shall  become  due  us  by  the  work  of  the  above 
machine  from  now  till  this  debt  is  paid  in  full. 
All  of  whifdi  property  I  now  own,  dear  of  all 
Incumbrance,  and  the  same  la  now  in  my  pos- 
session in  section  11-6,  township  No.  Ot-2, 
range  No.  21  V"  It  is  claimed  by  appellant 
that  the  description  is  insufficient  for  the  reason 
that  demands  for  money  not  earned  cannot  be 
mortgaged.  We  do  not  think  the  claim  is  w^l 
founded.  Aa  a  general  rule,  every  apeclea  of 
personal  property  which  may  be  sold,  and 
which  has  an  actual  or  prospective  existence, 
may  be  mortgaged,  6  Lawson,  lights,  Bern. 
&  Pr.  ^  80797 

It  Is  the  well-settled  role  in  this  State  that  a 


is  ascorttr  for  a  debt.  Emery  v.  lAwrenoa,  8  CoSb. 
UI,  Taylor  v.  Lynob,  6  Gray.  lO. 

Except  M  affected  by  statutes  reqaJrlog  chattel 
mortgages  to  be  recorded  the  queerion  Is  much  the 
■uoe  whether  the  asalvaiaent  to  alwoUite  or  for 
aeeorl^. 

A  mortgaire  by  a  laDroad  company  <tf  all  prop- 
erty, etc,  does  not  cover  earnings  from  a  contraot 
not  then  made  or  oontemplBied.  Emerson  t. 
Boropean  ft  N.  A.  B.  Go.  07  He.  SK. 

A  (flutttd  morlffBge  on  a  liane*'to  cover  an 
caniinga  of  llie  horse,  whether  liy  Tir<»nlnnis  cr 
ctherwiae,"  wasooDHtmednottotoeliideprenilOBis 
wroed  after  the  mortgage  was  executed.  Me- 
Arthur  V.  Oarman,  71  Iowa,  8ft. 

A  apecUo  Uen  will  not  atteoh  to  tntore  earninga 
until  they  are  earned  and  tiien  not  by  force  merely 
of  the  original  oontraet  but  of  some  new  aot. 
Cooper  V.  Douglas.  4ft  Barb.  409. 

A  mortgage  t^  a  t)lacksmith  of  accourita  to  be 
made  by  certain  persona  named  to  at  most  an  ex- 
ecutory agreement  and  fauufflcieot  to  iransfer  the 
owoereblp  of  the  aooounta.  Furcell  v.  Mather  86 
Ala.  sro,  TB  Am.  Deo.  907. 

A  oouvefanoe  to  trustees  for  debts  of  shop  ao- 
eounta  to  be  crested  \jj  lat>or  msv  be  protected  in 
equity  when  sued  on  br  the  assignee  In  the  assign- 
or's name  tHit  not  as  to  one  owing  Bucb  aceount 
Who  wltbont  notice  baa  acquired  a  v«lld  set-off. 
Btewart  t.  KtrklaMl,  W  Ala.  m. 

A  oMxtvase  of  peeaonal  ptopertr  laoludinar  tte 
Ure  of  certain  negroes  or  tbetr  use  for  the  year 
u4  whatevo-  oegmea  the  mortgagor  may  hire  the 
next  year  Is  not  void  on  fm  taoe.  Floyd  v.  Hot- 
ruw.SB  Ala.a& 

Adwv  MralnOi  of  thipn  nr  ttancn. 

The  profits  to  be  made  by  a  steamboat  may  be 
mtM-tgaged.  stawan  v.  Ver.8Ala.«& 
14  U  R  A. 


Ad  as8liran>ent  of  freight  to  lie  earned  by  a  oer- 
tain  voyage  in  trust  to  pay  d^ts  to  good.  Leslie 
V.  Guthrie,  1  BIng.  <N.  C.)  MT;  Douglaa  v.  Buseell,  1 
Blm.  624:  LIndBBy  v.  Gibbe,  2S  Beav.  SB;  OurtU  v. 
Auber,  1  Jao.  ft  W.  Gift. 

The  assignment  io  Douglas  t.  Bussell,  supra, 
seems  to  be  Indeflnlte  as  to  thenumberof  voyages. 

Ad  aaslgnmeDt  to  secure  an  advanoemeat  of  the 
freight  earnings  and  proflta  of  a  ship  then  undpr  a 
charter  does  not  include  whale  oU  obtained  on  a 
later  voyage.  Botdnsoov.  Mafldonell,6Hanleft8. 
to. 

An  assignment  of  future  wages  by  a  seaman  Is 
good.  Crouch  V.  Martin.  2  Vem.  SK. 

In  thto  case  the  assignment  was  tor  advanoes. 

The  lay  or  share  In  the  profits  wUehaaeanumin 
a  whaling  voyage  recelvee  to  assignable.  Oardner 
V.  Hoeg,  16  Pick.  168:  Tripp  v.  BrowneD,  12  Cush. 
876. 

An  order  by  a  whaling  seaman  made  aa  security 
for  future  advance  for  the  balance  that  may  be 
due  talm  on  settlement  of  hta  voyage  may  be  valid 
as  again  blm  so  aa  to  defeat  hto  Hght  to  recover 
againsttheowneroftbevesseL  Trlppv.Browii^ 
supra. 

Butaealeof  theflshtotecaugfatbyasObooneron 
a  certain  voyage  does  not  pass  title  to  the  fish  when 
caught.  Low  V.  Pew,  106  Mass.  847. 

This  last  decision,  although  not  strictly  wlUiln 
the  clasa  of  cases  as  to  future  accounts  or  earnings, 
but  rather  In  that  kindred  elaasas  to  anar«oqnlred 
property  Illustrates  tim  imoclple  fm  which  fh» 
cases  largely  seem  to  turn,  and  to  based  on  the  fact 
that  the  fish  rcprcaonted  only  a  poaiiblllty  <n- ex- 
pectancy not  coupled  with  any  Interest,  On  a 
similar  ground  ki  tfie  distlDfAlon  bstwem  •amlngs 
of  an  exUUog  specified  oootraot  which  are  held  to 
be  astfgnable  and  those,  of  any  future  employment 
generally  wUdiarano^  B.  A,  B. 
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valid  mortgRge  may  be  given  on  personal  prop- 
erty not  owned  by  the  mongaitor,  and  not  then 
In  exislence,  if  he  afterwards  acquired  it. 
Tbat  rule  has  been  applied  to  additions  to 
stocks  of  merchandise.  Seharfer^rg  v.  Bish- 
op, 85  Iowa,  08;  Stepheiit  r.  Pence,  56  Iowa, 
268.  It  has  abo  been  applied  to  crops  to  be 
planted  and  grown.  NonHt  r.  Six,  74  Iowa, 
626:  WheOer  v.  Becker,  68  lows.  'TOS;  F^wrg 
T.  Broeteh,  53  lows.  88. 

The  right  of  a  railroad  company  to  mortgage 
its  future  earnings  was  affirmed  in  Jemtp  t. 
Bridge,  11  Iowa,  675,  although  the  decision 
was  founded  to  some  exteot  oo  considerations 
of  public  policy.  See  also  Dunham  r.  hett,  16 
Iowa,  288.  Toe  principles  which  gorem  the 
cases  dted  are  applicable  to  the  one  under  con- 
sideration. That  8D  account  for  money  due 
may  be  sold  cannot  be  questioDed,  and  an  in- 
terest In  such  an  account  less  than  the  unqual- 
ified ownership  of  it  may  be  transferred. 
Since  a  valid  morbnge  may  be  given  on  mer^ 
cbandise  not  in  ezutence,  and  on  crops  neither 
grown  nor  planted,  we  must  hold  that  one 
may  be  given  on  a  claim  for  niotiey  not  earned. 
In  such  cases  the  mortfrage  attaches  to  the 
property  designed  to  be  included  therein  when 
itisbrougfatuito  existence.  What  relation  a 
mortgage  of  accounts  has  to  the  Recording  Act 
is  a  questiOD  not  presented  for  our  cobsuiera- 
tioD,  and  not  deterrainpd.  We  are  of  ihe 
opiaion,  however,  tbat  the  questioo  certified 
must  be  answered  in  the  negutive.  The  de- 
erriptioD  given  specifies  the  machine  with 
which  the  accounts  were  to  be  earned,  and  the 
time  during  which  they  were  to  be  earned,  but 
there  is  no  suggestion  as  to  Ihecounty  or  Slate 
in  which  they  were  to  be  earned,  nor  of  the 
persons  against  whom  tbey  may  accrue,  and 
DO  certainly  as  to  the  persons  who  shall  earn 
them  by  operatinR  the  tnacliiTie.  The  test  of 
the  sufflciency  of  a  description  in  a  chattel 
mortgage  to  charge  third  parties  with  notice 
approved  bjr  this  court  la  slated  as  follows: 
"That  description  which  will  enable  third  per- 
sons,  aided  by  inquiries  which  the  instrument 
Itself  Indicates  and  directs,  to  identify  Uie 
properly,  is  sufflcieot."  Smith  v.  McLean, 
24  Iowa,  832. 

It  was  said  in  Muir  v.  Blake,  57  Iowa,  666, 
that  a  chattel  mortgage  which  described  tbe 
mortgaged  properly  as  "all  the  crops  raised  by 
me  in  any  pail  of  Jones  County  for  tbe  term 


of  three  years,"  was  Insnffldent,  and  tbmt 
chattel  mortgage  ought  not  to  be  adrag-DC^ 
covering  a  wboki  conntv,  in  any  such  eeoenu 
terms."  But  the  descrfpKon  Involved  In  that 
case  was  much  more  definite  and  oertaio  tbu 
tbe  one  in  controversy.  This  ctmlains  nothing 
which  would  direct  third  persons  to  tbe  prop- 
ertj  souriit  to  be  mortgaged.  It  is  true,  if  a 
debtor  of  the  mortgagor  were  found,  he  miebt 
he  interrogated  as  to  the  origin  of  the  Indebt- 
edness, and  by  pursuing  that  or  some  other 
method  It  might  be  ascntained  tbat  the  debt 
was  owing  to  the  mortgagor  by  leasooof  wwk 
done  with  a  separator  bearing  the  number 
given  in  the  mortgage;  butihe  lawlmpoaeano 
such  burden  upon  third  persons.  Tbey  are 
under  no  obligation  to  exhaust  every  possible 
means  of  loformalion  before  tbey  can  safely 
proceed  to  treat  the  property  of  the  mortgngo'r 
as  unincumbered.  See  ^perrg  v.  Clarke,  78 
Iowa,  606:  Barret  v.  Fitch,  76  Iowa.  668,  and 
cases  theieio  cited;  Warner  v.  WUmn^  78 
Iowa,  719. 

Other  questions  are  discussed  \xj  coanael, 
but  are  not  involved  in  the  appeal,  and  cannot 

be  decided. 

For  the  reasons  indicated  tht  order  Vie 
2}ittriet  Court  i$  rewraed. 

Beek,  CK.  J.,  dissenting: 

In  my  opinion  the  description  of  tbe  nr- 
counts  covered  by  the  mortgage  is  just  as  defi- 
nite as  it  could  poSHibly  have  been  made.  It 
describes  and  specifies  tbe  machine  for  tbe 
services  of  which  tbe  mortgaged  accounts 
should  accrue,  and  the  time  in  wbich  aocb 
debts  should  be  Incurred.  Who  the  peraoos 
owing  the  accounts  shall  be,  and  where  Lbey 
live,  and  therefore  where  the  locality  of  tbe 
account  mortgaged  sball  h\  could  not  have 
been  known,  and  therefore  could  not  bare 
been  slated.  The  opinion  defeats  the  right  of 
the  liolder  of  the  mortgage  upon  a  ground 
which  could  not  have  b^n  provided  against. 
Tbe  mortgage  puis  upon  inquiry  which  may 
be  readily  answered  as  to  tbe  facts  relating  to 
the  names  of  the  persons  who  shall  own  the 
accounts,  and  the  locality  thereof,  for  tbe  ao< 
counts  are  against  those  who  have  threahing 
done  by  the  machine.  All  accounts  for  snco 
services  are  covered  by  the  mortme.  In  mj 
opinion,  tbe  Judgment  of  the  dntrlct  ooart 
snoiild  be  afBnnea. 


OHIO  SUPREME  COURT. 


Es  Parte  Hiram  P.  McKNIGHT. 
(.  Ohio  St..  ) 

*1<  A  peiww  ■uimndmred  to  tbn 
thoTttiM  of  this  State  tav  MHrtherSteto 

'Head  notes  by  tbe  Oodbs. 


or  Territory  oo  ucttadiUon  pioeeertlDae  eaaDOft, 
while  held  la  custody  flwteuoder.  be  iawfuUy 
tried  for  a  dtOerant  crime  Uian  Uw  one  upon 
which  bis  extradition  was  «t>taiMdi.  vale«  ha 
TolUDtarily  waives  his  privllageb 
a.  The  prl-vllairo  la  not  walwaA  telt 
or*  to  ^Md  tt  in  abateeseak  of  tte  IndM- 
meat  for  soohdtteraitertBie,  oorhrentertaiv  a 


Von.— KxCraHMon  from  iMer  ataU:  rtOA  to  Iry 
l»rtioMr/oro(lwrer<metliontliat/w'  wntehhs 
tfloi  narendertd. 

In  oonfllflt  wtth  tbe  prlnalpal  ease  a  majcnitj  of 
Uw  oases  bold  tbat  apmon  broogbt  from  another 
State  on  requisition  under  a  reqnlsttlon  on  a  crim- 
inal cbarcs  majr  be  tried  fee  a  dllttrentalne  eom- 
14  L.  a  A. 


mftted  before  he  left  the  State  without  allowlay 
him  time  and  opportunity  to  leave  tbe  State.  WO- 
Uams  V.  Weber  (Ciolo.)  Nov.  9^  UH;  State  t.  Stewart, 
SO  WlB.607:  A«Muy«s  (N.  J.)  IT  Alb.  L.  J.  W.  As 
MUes,  »Tt.  eOS;  Ham  v.  State,  4  Tax.  Appb  ftfc 
DDwrCiese.lBPa.8r. 
A  sUiibtdlflereiiee  between  tbe  tibam  on  wUA 
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plet  of  nut  ffufltr  tberrto,  when,  before  the  trial, 
Oeaocueed  wmctta  hta  privU^e,  and  objects  to 
die  trial  oo  that  wtound. 
S>  WMto  the  wHt  of  h»be*»  corpm  on- 
BOt  inroperl^  be  emploxed  to  rerlew 
and  coirect  errors  oommitted  by  oourta 
irbea  actlnfr  within  the  sphere  ot  tbelr  autbor- 
nr,  Itii  tbe  ap|iroprIat«  iwnedy  to  obtain  dl»- 
diarge  ftom  ImprfaoDmmt  under  an  order  or 
pKWMa  ctf  a  ooort,  wblob  It  wat  wlUioat  Jurl»- 
dletkn  to  nuke  or  laauB. 

(N0Teaiberir,U»L) 

APPLICATION  for  a  writ  of  hfibeta  corpus 
to  obtain  petiti  oer's  discbarge  from  cos- 
tody  in  tbe  Ohio  peniteotiaiy,  Commituuni 

Statement  by  WUlimns,  Ch.  J.: 

Upon  tbe  application  of  Hiram  P.  Hc- 
Soigbt,  a  priwner  in  tbe  Ohio  penitentiary, 
who  claims  be  is  there  uslawfully  dtprirod  of 
bis  liberiy,  a  writ  or  habeas  corpus  was  issued 
to  inquire  into  tbe  cause  of  such  deprivation. 
Tbe  warden,  to  whom  the  writ  was  directed, 
In  bis  return  sets  fortfa  at  larf^c  the  cause  of 
the  imprisonment,  and  the  warruDt  for  tbe 
snme.  Boib  tbe  petlliou  for  tbe  writ  sod  tbe 
officer's  return  refer  to  Ibe  record  In  the  case  of 
Biram  P.  McKnigkt  v.  State,  now  pendioR  in 
this  court,  and  make  that  record  a  part  of  the 
petition  and  return.  That  is  n  case  In  error 
to  reverse  the  jiidgnaent  of  conviction  and  aeo- 
teuce  under  which  tbe  prisoner  is  held.  Tbe 
facts  shown  by  tbe  record,  so  far  as  they  are 
material  to  the  present  inquiry,  are  as  follows: 
On  the  3d  day  of  December.  1890,  the  prisoner 
was  indicted  by  the  ^nd  jury  of  the  County 
of  Wood  for  the  cnme  of  forgery.  The  in- 
dictment contains  two  counts,  one  for  forpng 
an  indorsement  on  a  bill  of  exchani^,  and  the 
other  for  utteriofr  and  publishing  the  same  as 
true  and  genuine,  knowing  it  to  be  forged. 
Tpoo  this  Indictment  an  application  was  made 
to  the  governor  of  this  State  for  a  requisitioo 
on  the  ezecuiive  of  tbe  State  of  Kew  York, 
where  tbe  accused  then  was,  for  bis  surrender, 
as  a  fugitive  from  justice,  to  tbe  authorities  of 
this  State.  Tbe  application  was  accompanied 
by  a  duly  attested  copy  of  Ibe  Indictment,  as 
the  statute  requires,  and  was  based  upon  no 
other  charge.  The  requisition  was  accord* 
iogly  made,  reciting  the  Indictment  of  tbe  ac- 


a  crlmloal  ts  tried  and  that  on  wblota  he  was  extra- 
dieted  from  another  State  was  held  Immaterial  in 
tbe  abaeoce  of  anjrtbiDir  toauicgeat  fraud  iopro-  > 
curtDfT  tbe  extradition.  Harland  r.  Territory,  8  I 
Wash.  Terr.  Iffl. 

On  tbe  ocQtrarr,  other  oases  bold  that  a  prisoner 
is  entitled  to  a  reasoDflble  time  on  tcnnlaatlon  of  i 
proceedings  against  bim  after  belnir  brought  from  i 
asotber  Btate  wiUiio  wblota  to  ratum  before  be  : 
can  be  arrested  on  a  different  charge.  Ae  Cannon, 
<TM1ch.481:  Re  Hope,  10  N.  T.  Supp.  88;  Re  Fit-  i 
ton.  15  Fed.  Rep.  4n :  State  v.  Hall,  40  Kan.  888. 

TMsnile  has  been  also  applied  to  bis  arreat  on  i 
dvApruoMB.  HototOTT.Blnnea.  TL.  R.A.8I7,  n  i 
Wli^  an ;  OMBptODT.  Wilder,*  Ohio  St.  UO.  dm- 
rra(intlMal»enoeofbadtelth),wiIllaiiuv.Baoon.  : 
10  Wend.  886.  atoo  Broiniloir  t.  Abrams,  61  How. 
Pt.  in.  followimr  Adrlaooe  v.  Lagrave.  U  N.  T.  1 
llOitbe  latter  betn*  a  <mb  of  extradition  from  a  : 
foreign  oountrjr). 

14L.R.A.  fl 


cused  for  tbe  crime  charged,  and  designating 
an  agent  to  receive  fatm  and  convey  him  to  the 
County  of  Wood  for  trial  tberaon.  The  re- 
qoiaitioD  was  honored,  and  tbe  accused  was 
arrested  and  delivered  into  tbe  custody  of  tbe 
agent  appointed  for  that  purpose,  by  whom  be 
was  taken  to  tbe  county  where  tbe  Indictment 
was  returned,  and  there  lodged  in  jail  to  await 
his  trial.  On  tbe  4tb  day  of  December,  1890, 
tbe  same  grand  jurv  which  bad  returned  tbe 
indictment  upon  which  tbe  prisoner  was  ex- 
tradicted,  as  above  stated,  also  Indicted  bim 
for  tbe  foime  of  obtaining  property  by  false 
pretenses.  The  accused  has  bad  no  trial  on 
tbe  first  Indictment.  It  appears  that  when  the 
case  was  called  for  trial,  on  the  9th  day  of 
March,  1891,  he  was  ready  and  willing  to  pro- 
ceed, but  it  was  postponed  on  the  application 
of  tbe  prosecuting  attorney:  and  thereapon,  at 
tbe  request  of  the  prosecuting  attorney,  tbe 
case  upon  tbe  iodiclmeot  for  obtaining  prop- 
erty by  false  pretenses  was  called  for  trial. 
Before  entering  upon  tbe  trial,  the  prisoDcr  in- 
terpofied  the  objection  that  since  his  extradition 
he  bad  been  continuously  imprisoned  In  the 
county  jail  without  opportunity  to  return  to 
the  State  from  which  be  bad  been  surrendered, 
and  therefore  he  could  not  lawfully  be  sub- 
jected to  trial  upon  that  indictment,  it  being 
for  a  crime  different  from  that  for  which  be 
was  extradiled.  Upon  the  bearing  of  the  ob- 
jection the  facts  hereinbefore  stulcd  were  es- 
tablished, and  also  the  prisoner's  continuous 
imprisonment  since  hi^  extradition.  The  court 
ovemiled  the  objection,  and,  as  the  record 
shows,  against  the  prisoner's  protest,  "put  him 
immediately  on  trial;"  whereupon,  a  plea  of 
not  guilty  having  been  entered,  the  trial  pro- 
ceeded, and  resulted  in  the  conviction  and 
sentence  under  which  the  prisoner  is  now 
confined  in  the  peoitentiary.  He  claims  the 
^Y>ceedings  are  void,  and  his  tmprlsoment  un- 

3ir.  Hiram  P.  MeKnl^tt  in  pnipfia  per- 
sona, for  tbe  writ 

MeuTi.  D.  K.  Wat«Mi,  At^Qen.,  and  R. 
S.  Parker*  contra. 

WUliama,  Ch.  J.,  delivered  tbe  opinion  of 
tbe  court: 

1.  There  is  some  conflict  of  authority  upon 
Ibe  general  question  whether.  In  a  case  of  In- 


But  thlsreasonableopportualty  to  return  Is  only 
for  a  preeeut  returo  and  does  not  extend  until  the 
end  of  the  proceedings  on  which  he  was  brought  If 
be  Is  not  reatratoed  oa  tbat  charge.  R«Fltton,  45 
Fed.  Hep.  471. 

A  waiver  by  the  fugitive  of  defects  lu  the  papers 
calling  for  his  surrender  does  not  deprive  him  of 
the  right  to  otiject  to  being  tried  for  a  different  of- 
fense. llrUL 

In  line  with  the  authorltlea  first  cited  atmve  are 
deolalnns  that  a  criminal  brought  on  requisition  to 
one  State  to  answer  for  a  crime  oommttted  there 
majrbetakeo  to  a  third  State  on  another  requisi- 
Honfw an  earlier  crime.  Peoi4e  v.  SeonottdU.) 
»Alb.L.J.aO:HaokiM)r  V.  Welsh.  6  Vest.  Bep. 

tas.  m  lod.  263. 

For  extensive  cote  on  tbe  general  subject  of  "ex- 
tradition,"  see  note  to  State  v.  Jaoksoo  (Tenn.)  1  L. 
R. A.87a  B.A.lt.  . 
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lentate  extradlUon,  tbe  extradft«d  person  can 
lawfully  be  tried  for  aoy  offense  other  than 
the  one  apon  which  be  was  surrendftret],  unUI 
he  shall  have  bad  a  reasoaable  time  and  op- 
portunitj  lo  reluni  to  the  surrendering  State 
after  bis  trial  and  arqui(tnl  on  the  char^  up- 
cm  which  he  was  extradited,  or  tbe  expiration 
of  his  TDipriBTDmeDt  under  a  conviction  Ibere- 
of;  and  there  i&  also  upon  ihe  aame  quesiion, 
in  caws  of  inleruatiooat  extradition.  It  is  not 
deemed  oecesnar^  or  important  to  enter  upon 
an  extended  renew  or  discussion  here  of  the 
many  cases  on  tbe  subject.  Tbis  court  baa 
beld  that  a  person  extradited  under  the  treaty 
between  tl  o  Uniied  States  and  Great  Britain, 
known  ns  the  "A^hburton  Treaty,"  cannot  be 
prosecute  d  for  a  different  crime  than  that  spe- 
cified in  llie  wamintof  exiradiiion.  State  v. 
Vanderpool,  89  Ohio  St.  273.  And  such  has 
since  breo  dccliired  to  be  the  law  by  the  Su- 
preme Cnurt  of  the  United  States.  United 
State*  V.  Rautel'tr.  119  U.  S.  407,  80  L.  ed. 
429.  These  derisions  are  based  upon  tbe  in- 
terpretation of  tbe  treatv  and  the  AcIr  of  Cnn- 
fzreraon  tbe  subject.  The  only  proviHion  of 
tbe  treaty  wtiicb  relates  to  tbe  extradition  of 
criminals  is  contained  in  the  tenth  article, 
which  is  as  follows:  "It  is  agreed  that  tbe 
United  Slates  and  brr  Britanuic  majesty  sball, 
upon  mutifil  requisitions  by  tbem,  or  their 
minifters,  ofBccrs,  or  authorities,  napectively 
made,  deliver  up  to  lustice  all  perRona  who, 
being  charged  with  the  crime  of  murder,  or 
nw-ault  with  intent  to  cnmmit  mu-der.  or  pi- 
racy, or  arson,  or  robbery,  or  forgery,  or  tbe 
utterance  cf  forged  paper,  committed  wilbtn 
the  jurisdiciion  of  either,  shall  aeek  an  asv- 
liim,  orrhall  be  found,  within  tbe  territories 
of  the  other;  nrovided  that  Ibis  aball  only  be 
done  upon  such  evidence  of  criminallly  as.  ac- 
cording to  tbe  laws  of  the  place  where  tbo 
funHivc  or  person  so  chRrpcd  shall  be  found, 
would  justify  his  apprehension  and  commit- 
ment for  trial  if  the  crime  or  offense  bad  there 
been  committed;  and  the  respective  judges 
and  other  magistrates  of  the  two  governments 
shall  have  power,  jurisdiction,  and  authority, 
upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive 
or  peison  so  charged,  that  he  may  be  brought 
before  such  judces  or  other  magistrates,  re- 
spectively, to  tlie  end  that  the  evidence  of 
crimlnahty  may  be  heard  and  considi^red;  and 
if.  on  such  bearing,  the  evidence  be  deemed 
sufficient  to  sustain  the  charge,  it  sball  be  the 
duty  of  the  examining  judge  Of  magistrate  to 
certify  the  same  to  the  proper  executive  au- 
thority, that  a  warrant  may  issue  for  tbe  sur- 
render of  such  fugitive." 

Tbis  provision  of  the  treaty,  and  ils  effect,  are 
discussed  at  some  length  by  Mr.  JvOicc  Miller 
in  tbe  opinion  of  tbe  court  in  XJnited  State*  v. 
Baufeier,  mpra.  After  showing  that,  in  the 
absence  of  treaty,  it  was  the  recognized  rule  of 
public  law  that  the  country  receiving  the 
offeuiler  against  its  laws  from  another  country 
had  ro  right  to  proceed  against  him  for  any 
other  offense  than  that  for  which  be  had  been 
delivered  up,  and  thai,  under  the  Constitution, 
treaties  made  by  the  Uniied  States  become,  like 
that  insirument,  and  laws  passed  in  pursuance 
thereof,  the  supreme  law  of  the  land,  govem- 
lug  courts  in  .i^tpropriato  proceediDgs  for  tbe 
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enforcement  of  tbe  rights  of  peraons  growing 
out  of  them,  tbe  learned  justice  proceeds  to  the 
discuraion  of  tbe  rights  of  a  person  extradited 
under  the  paiticular  treaty  in  question.  Oa 
that  subject  be  says:  "It  is  unreasonable  to 
suppose  that  any  demand  for  rendition  framed 
upon  a  general  representation  to  Ibe  govern- 
ment of  the  aaiylum  (if  we  may  use  such  an 
expreraion)  that  the  party  for  whom  the  de- 
mand was  made  was  guilty  of  some  viditicm 
of  the  laws  of  tbe  country  which  demasded 
htm,  without  specifying  anv  particular  offense 
with  which  be  was  charged,  and  even  without 
specifying  an  offense  mentioned  in  Ihe  treaty, 
would  receive  any  serious  aitenlion;  and  yet 
such  la  the  effect  of  Ihe  cnnstnicifon  that  tbe 
party  is  properly  liable  to  trial  for  any  other 
offense  than  that  for  which  be  was  demanded, 
and  which  is  described  in  the  treaty.  There 
would,  under  that  view  of  the  subject,  seem 
to  be  no  need  of  a  description  of  a  specific 
offense  in  making  the  deound.  But,  so  far 
from  this  being  admisaible.  the  treaty  not  only 
provides  that  the  party  shall  be  charged  with 
one  of  the  crimeb  mentioned,  to  wit,  murder, 
assault  with  intent  to  commit  murder,  piracy, 
arson,  robbery,  forgery,  or  (he  uiterance  of 
forged  paper,  but  that  evidence  shall  be  pro- 
duced tolbe  judge ormagislrateoftbecouDtry 
of  which  such  demand  u  made,  of  tbe  com- 
mif^on  of  Guch  an  offense,  and  that  this  would 
justify  tbe  apprebension  and  rommittnent  for 
trial  of  tbe  person  so  charged.  If  the  pro- 
ceedings under  which  the  party  is  arrested,  in 
ftcoimtry  where  he  is  peacefully  and  quietly 
living,  and  to  the  protection  of  whose  laws  he 
is  entitled,  are  lo  have  no  iofiuence  in  hmitiog 
the  prosecntton  In  the  counti7  where  tbe 
offense  is  cbarsed  to  have  been  committed, 
there  Is  very  litne  use  for  tbis  particulari^  in 
charging  a  specific  offense,  fequtring  that 
offense  to  be  one  mentioned  in  the  treaty,  ss 
well  as  Pufflcient  evidence  of  tbe  party's  juilt 
to  put  him  upon  trial  for  It.  Nor  can  it  be 
said  that.  In  tbe  exercise  of  such  a  delicate 
power  under  a  treaty  so  wdl  guarded  in  every 
particular  Its  provisfons  are  obligatotv  abne  oo 
tbe  State  which  makes  the  surrender  of  the 
fugitive,  and  that  that  furtive  jmsses  into  tbe 
bandn  of  the  country  which  charges  him  with 
the  offense,  free  from  all  the  positive  require- 
ments and  just  implications  of  the  treaty  uoder 
which  Ihe  transfer  of  his  person  takes  place. 
A  moment  before  be  is  unoer  the  protection  of 
a  government  which  has  afforded  him  an  asy- 
lum from  which  he  can  only  be  taken  under  a 
very  limited  form  of  procedure,  and  a  moment 
after  he  is  found  in  the  possession  of  another 
sovereignty  by  virtue  of  that  proceeding,  bnt 
devested  of  all  tbe  rights  which  he  had  tbe 
moment  before,  and  of  all  the  rights  which  the 
law  governing  that  proceeding  was  intended  to 
secure.  If  upon  the  face  of  this  treaty  it 
could  be  seen  thai  its  sole  object  was  to  secaie 
tbe  Irsuitfcr  of  an  individual  from  tbe  jiuii- 
diction  of  one  sovereignty  to  that  of  aaotlwr, 
tbe  argument  mifditbe  soand;  bat  as  Ibis  right 
of  transfer,  the  rtgbt  to  demand  It,  the  oblus' 
tion  to  grsnt  H.  ue  proceedings  under  which 
it  takes  place,  all  Aow  that  It  ts  for  a  Hmind 
and  defined  purpose  that  the  transfer  is  msde, 
it  is  impossible  to  conceive  of  the  exeiclse  of 
jurisdtraon  In  soch  a  case  ft»r  any  otiier  pur* 
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thao  that  meotiooed  in  the  treat;,  and 
taiDed  hy  the  proceediagH  under  which  the 
'  is  extniudited,  wUhoat  an  implication  of 
1  npoQ  the  rights  fif  the  party  extradited, 
>f  bad  faith  to  the  country  which  permit- 
ia  extradition." 

isweriog  the  view  which  some  autboiities 
is  country  have  ftdvanced,  that,  becaase 
reaty  contains  no  express  stipalation  lim- 
the  right  of  the  country  in  which  the 
9c  was  committed  to  the  trial  of  the 
der  for  the  particular  crime  for  which  he 
^xtradit<^,  he  is,  when  brought  into  the 
try,  liable  to  be  tried  for  any  offense 
St  its  laws,  the  learned  justice  says: 
is  proposition  of  the  abei-nce  of  express 
ctioD  in  the  treaty  of  the  right  to  try  him 
:brr  offenses  than  that  for  wbicli  he  was 
dited  is  met  by  the  maaifost  scope  a^d 
t  of  the  treaty  ili>elf.  The  caption  of 
reatr,  already  quoted,  declaring  that  its 
jse  is  to  setUe  the  boundary  line  betwepn 
vo  ^TcrDDienls:  to  provide  for  the  final 
-ession  of  the  African  slave  tmde, — adds, 
for  (he  giving  up  of  criminals,  fugitives 
justice,  in  certain  cases.'  The  treaty 
requires,  as  we  have  already  said,  that 
shall  be  given  up,  upon  requi»ilioos  re- 
vely  made  by  the  two  govemtnenls,  all 
an  charged  with  any  (rf  the  seven  crimes 
erated.  and  the  provisions  giving  a  partv 
amination  before  a  proper  tribuDal,  in 
I,  bt-fore  he  shall  be  delivered  up  on  this 
id,  it  must  be  shown  that  the  offense  for 
I  be  is  demanded  is  one  of  those  enumer- 
and  that  the  proof  is  sufHcient  to  satisfy 
>urt  or  magistrate  before  whom  this  ex 
tioo  takes  place  that  he  is  guilty,  and 
IS  the  law  of  the  State  nf  the  asylum  re- 
■  to  establUh  such  guilt,  leave  no  reason 
ibt  that  the  fair  purpose  of  the  treaty  is 
le  person  shall  be  delivered  up  to  be  tried 
at  offense,  and  for  no  other."  When, 
ft  demand  made  t^a  foreign governoient 
tbis  county.  It  has  been  ascertained  on 
qnlry  bad  for  that  purpose  that  a  caae  b 
for  the  extradition  of  the  person  de- 
rri,  it  is  made  lawful  for  "the  secrclary 
te,  under  his  band  and  seal  of  office,  to 
ibe  person  ao  committed  to  be  delivered 
a  person  or  persons  as  shall  be  author- 
3  the  name  and  on  behalf  of  such  foreign 
I  rnent,  to  be  tried  for  the  crime  of  which 
•exaon  shall  be  accused,  and  such  person 
be  delivered  up  accordingly."  U.  8. 
Stat.   §  S378.    And  "  whenever  any 

is  delivered  by  any  foreign  govern- 
to  an  agent  of  the  United  Slates  for 
jrpoae  of  being  bmugbt  within  the 

States  and  tried  for  any  crime  of  which 
Inly  accused,  the  president  shall  have 
to  take  all  necessary  measures  for  the 
>rtaHon  and  safe-keeping  of  such  ae- 
>erson,  uid  for  his  security  against  law- 
tlcnce,  until  tbe  final  conclusion  of  bis 
r  the  crimes  or  offenses  specified  in  the 
I.  of  extradi^o,  and  until  bis  floal  dls- 
from  CDBtody  or  imprisonment  for  or 
>unt  of  such  crimfs  or  offenses,  and  for 
aable  time  thereafter,  and  may  employ 
>riion  of  the  land  and  naval  forces  of 
litcd  States,  or  the  miHHa  thereof,  aa 
'tvmrj  to  the  afe-keeplag  and  pro* 
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teotioD  of  lbs  accused."  U.  S.  Ilev.  Stat. 
§  5275.  These  are  the  only  provisions  of  tbe 
Acta  of  Congress  referred  to  in  the  decision  of 
the  cases  cited  as  having  any  bearing  upon  the 
question  in  hand,  and  they  are  not  referred  to 
as  controlling  the  inteipretalion  of  the  treaty, 
but  rather  as  confirming  and  emphasizing  the 
construction  it  should  receive  independent  of 
those  provisions.  After  a  careful  examination 
of  tbe  various  decisinna  of  the  federal  and 
state  courts  on  the  subject,  Mr.  Jvitice  Miller 
concludes  his  opinion  on  tbis  question  in  the 
BnuBcfier  Cote  as  follows:  "  Upon  a  review  of 
these  decisions  of  the  federal  and  state  courts, 
to  which  may  be  added  the  opinions  of  the 
dIstingniDbed  writers  which  we  have  cited  in 
tbe  earlier  part  of  this  opinion,  we  feel  au- 
thorized to  slate  that  tbe  weight  of  authority 
and  of  sound  principle  are  in  favor  of  the 
proposition  that  a  person  who  has  been  brotight 
within  the  jurisdiction  of  the  court  by  virtue 
of  proceedings  under  an  extradition  treaty  can 
only  be  triea  for  one  of  the  offenses  described 
in  that  treaty,  and  for  the  offense  with  which 
be  is  chnrired  in  the  proceedings  for  his  extra- 
dition, until  a  reasonable  time  and  opportunity 
have  been  given  him,  after  his  release  or  trial 
upon  such  charge,  to  return  to  the  country 
from  whose  asylum  he  had  forcibly  been  taken 
under  those  pro6eedingfi."  And  Johnaon,  Ck. 
J.,  in  the  Vanderp0ol  Gate,  by  much  the  same 
process  of  reasoning,  reaches  the  same  conclu> 
sion.  Some  courts  have  attempted  to  dtstin- 
guish  between  cases  of  International  and  those 
of  interstate  extradition,  holding  that,  while  in 
the  former  the  extradited  person  cannot  be 
tried  for  a  different  offense,  he  may  be  in  the 
latter.  Tbis  distinction  is  based  upon  a  sup- 
poeed  guaranty  of  return  contained  In  tbe 
treaty  stipulRttnna.  The  case  of  BtaUy.  Steto- 
art,  w  Wis.  687.  was  decided  upon  that  theory. 
It  is  there  said  that  "treaty  stipulations  be- 
tween nations  frequently  guarantee  to  tbe  fugi- 
tive the  right  to  leave  the  demanding  country 
after  the  trial  of  the  offense  for  which  the 
fugitive  was  extradited  in  case  fff  acquittal,  or 
in  case  of  conviction  after  hia  endurance  of  tbe 
punishment.  When  not  so  guaranteed,  it  Is 
sometimes  made  tbe  subject  of  executive 
pledge."  And  it  was  held  in  that  case,  which 
was  one  of  interstate  extradtiion,  that  since 
the  Constitution  and  Act  of  Congress  contain 
DO  provision  aecnrlng  to  tbe  fugitive  the  right 
of  return,  but  are  nlent  on  the  subject,  the 
adjudications  in  cases  of  interaalional  extra- 
dition were  not  appUcabte.  "This  distinction 
between  iotemataonal  and  Interstate  extradi- 
tion," savs  that  court,  "seems  to  be  very 
marked.''' 

Notwithstanding  this  declaration  of  tbe 
court,  we  venture  to  inquire  what  foundation 
there  Is,  if  any,  for  the  alleged  distinction,  es- 
pecially between  an  interstate  extradition  and 
an  extradidon  under  the  Ashburton  Treaty. 
Tbe  provlsfoo  of  the  Constitution  Is:  "A  per- 
son charged  In  any  Slate  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  State,  shall  on  demand  of 
the  executive  authority  of  Ibe  State  from 
which  be  fled,  be  delivered  up,  to  be  removed 
10  tbe  State  having  jurisdiction  of  tbe  crime." 
U.  S.  Const,  art.  4.  i  S.  Section  Sm  of  tbe 
Revised  Statutes  of  the  United  States,  which  is 
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the  Act  of  Congress  relating  to  tbat  subject, 
provides  as  follows:  "Whenever  the  executive 
autboritj  of  any  State  or  Territory  demands 
any  person,  as  a  fugitive  from  justice,  of  Ibe 
executive  authority  of  any  State  or  Territory 
to  which  such  person  has  fled,  and  produces  a 
copv  of  ao  iDdictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  State  or  Ter- 
ritory, charging  the  person  demanded  with 
bsTiog  committed  treason,  felony  or  other 
crime,  certified  as  autbootic  by  tfac  governor  or 
chief  masistrate  of  the  State  or  Territory  from 
nbeoce  tiie  person  so  charged  has  fled.  It  shall 
be  the  duty  of  the  executive  autliorfty  of  the 
State  or  l^rritory  to  which  such  person  has 
fled  to  cause  him  to  be  arrested  and  secured, 
and  to  cause  ooUca  of  the  arrest  to  be  given 
to  the  executive  authority  making  such  de- 
mand, or  the  agent  of  sucb  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  sucb  agent 
when  lie  shall  appear.  If  no  sucb  agent 
appears  within  six  months  from  the  time  of  the 
arrest,  Ibe  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehending, 
fecuring,  and  transmitting  such  fugitive  to  the 
State  or  Territory  making  such  demand  shall 
In;  paid  by  such  State  or  Territory."  It  is 
true  that  neither  Ibe  Constitution  nor  Federal 
Statute  contains  any  express  guaranty  that  the 
person  surrendered  shall  not  be  tried  for  any 
crime  except  the  one  upon  which  be  was  sur- 
rendered, nor  that  be  shall  be  relumed  when 
discharged  from  custody  on  that  charge.  Nei- 
titer  does  the  AsbburtOD  Treaty  coDtain  such 
fniaranty.  It,  like  the  constitutional  and  stat- 
utory provisions,  is  silent  on  the  subject.  And 
its  provisions  arc  no  more  susceptible  of  acon- 
slruclion  that  wilt  raise  such  guaranty  hy  >in- 
plicatioQ  than  are  those  of  the  Federu  Consti- 
tution and  laws.  Such  coostruotioo  of  the 
treaty  has  never  been  claimed.  The  extent  of 
the  contention  of  those  wbo  assert  the  right  of 
the  demanding  country  to  try  the  person  ex- 
tradited under  It  for  an  offense  different  from 
the  one  on  which  the  extradition  was  procured 
is  that,  because  there  is  no  express  limitation 
in  the  treaty  reelrictiog  the  right  of  the  coun- 
try in  wbicD  the  offense  was  committed  to  the 
trial  of  the  offender  for  the  crime  specified  in 
the  warrant  of  extradition,  he  may  therefore 
be  tried  for  any  violation  of  its  criminal  laws. 
This  view  has  been  sustained  by  some  courts, 
but  is,  as  we  have  seen,  at  varunce  with  the 
decisions  of  this  court  and  of  the  Supreme 
Court  of  the  United  Slates.  Neither  of  these 
decistoDB  recognize  the  ezlsteDce  of  an  execu- 
tive pledge  of  return  of  the  extradited  perstm, 
nor  u  aoy  cootained  In  the  treaty  or  law.  Cer- 
tainly none  can  be  found  in  the  provisions  of 
the  treaty,  and  it  is  equally  clear  that  none  is 
coniained  in  the  Acts  of  Congress.  Section 
5375  of  the  Revised  Statutes  of  the  United 
States  has  no  other  purpose  or  effect  than  to 
empower  the  {vesideDt  to  use  all  Decesaary 
measures  to  protect  those  extradited  from  law- 
less violence  until  a  reasonable  time  after  dia- 
cbarge  from  custody  under  thecbarge  specified 
in  the  warrant  of  extradition.  There  appean, 
therefore,  to  be  no  foundation  for  any  distinc- 
tion, on  the  ground  of  guaranty  or  pledge  of 
letum,  between  an  eztradltioo  under  tbfa 
treaiy  and  one  between  the  Statea,  with 
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spect  to  the  right  of  those  extradited  toexemp- 
tion  from  trial  for  any  other  crime  than  that 
upon  which  the  reodttion  was  obtained.  Nor 
do  we  thiok  there  Is  upoik  any  other  ground. 
It  is  evident  both  the  Coosliluiion  and  the 
Act  of  Congress  contemplate  that  the  demand 
made  by  one  State  upon  another  shall  be  for 
the  extradition  of  the  accused  person  toaoawer 
the  specific  crime  charged,  and  that  bis  suT' 
render  afaall  be  for  that  purpose.  In  the  lan- 
guage of  the  Constitution,  it  is  "a  ^rson 
charged  with  a  crime"  who  shall  be  delivered 
up  to  be  removed  to  the  State  "having  juris- 
diction of  the  crime."  And  the  Federal  Stat- 
ute requires  the  application  for  the  surrendtir 
to  be  accompanied  bj  an  authenticated  copy 
of  the  iDdictment  or  affidavit  clwrgiDg  the 
crime.  The  Ashburton  Treaty  is  not  moro 
definite  in  its  requirement  that  the  extradition 
thereunder  shail  be  for  a  specific  crime  therein 
named.  And  if,  as  said  by  Mr.  Juitice  Mil- 
ler in  Bauscfier't  Case,  it  is  unreasonable  to 
suppose  tliat  any  demand  for  rendition  under 
the  treaty,  framed  upon  a  ^neral  representa- 
tion that  the  parly  was  guilty  of  some  viola- 
tion of  the  laws  of  the  country  demanding  him, 
without  specifying  any  particular  offense  with 
which  he  was  chargeo,  would  receive  any  seri- 
ous attention,  it  is  none  the  less  unreasoDable 
to  suppose  such  general  demand  by  one  State 
u^n  another  would  be  acceded  to  or  enter- 
tained. 

The  criminal  laws  of  a  State  have  no  opera- 
tion iKyond  its  territorial  bounds,  and  Its  juria- 
diction  to  enforce  them  is  equally  limited.  But 
for  the  provisions  of  the  Federal  CoosUtutioo, 
no  Stale  would  be  under  obligation  to  surrender 
to  another  aoy  person  within  its  borders.  The 
right  of  asylum  in  each  would  \k  as  complete 
and  invioiable  asltis  in  independent  oationali- 
tiesiotbeabsenoeof treatystipulations.  Extra- 
dition granted  bv  one  nationality  to  anotber. 
in  the  absence  of  treaty,  is  matter  of  comity; 
and  it  is  the  settled  doctrine  that  in  such  case 
the  person  surrendered  can  be  beUl  only  for 
the  offense  for  which  be  was  extradited.  And 
hence  we  think  the  reasons  controlling  the  de- 
cisions of  the  Vaiiderpeol  and  Ilautcfier  CatM, 
and  the  grounds  upon  which  thoee  decisioDB 
rest,  ao  far  as  they  relate  to  the  questions  be- 
fore us.  apply  with  equal  force  to  interatate 
exlradiiioDs;  and,  in  their  application  to  the 
case  under  consideration,  they  loae  none  of  tb^ 
force  if  reference  is  had  to  our  state  l^gialation 
on  the  subject. 

Our  itatute  providing  for  the  surreoder  hf 
the  executive  of  this  State  of  fugitirea  from 
justice,  when  demanded  by  any  other  State, 
requires  the  demand  to  lie  accompanied  bv  a 
duly  attested  copy  of  the  indictment  or  com- 
plamt,  and  also  by  "affidavits  to  the  facts  con- 
stituting the  offense  charged,  by  persona  bav- 
log  knowledge  thereof,"  and  "Vr  *  statement 
Id  writing  from  the  prosecuting  attorney  of 
the  proper  oouo^,  who  shall  bnefly  aet  forth 
all  the  facta  of  tbecaae."  And,  before  making 
the  Burreuder,  the  governor  may  require  tlie 
attorney -general,  or  prosecuting  attorney,  to 
investigate  the  grouoda  of  the  demand,  and  re- 
port to  him  "aU  the  material  facta  which  may 
come  to  his  knowledge,  with  an  abatract  of  ibe 
evideooe  hi'  the  caee.^  The  etatote  further 
proTldee  that,  in  ewe  liie  gonrnor  eoapHea 
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wilh  tbe  demand,  the  accused,  when  arrested, 
Bball  be  taken  before  a  Juilge,  to  be  exam- 
ined on  tbe  charge;"  whlcb  judge  ifaall  "pro- 
ceed to  bear  and  examine  tbe  cbarge,  and  upon 
proof  made  in  such  examinatioD.  by  bim  ad- 
judged sufScieiit,  ^all  commit"  the  accused  to 
jail,  to  be  deliTered  to  the  agent  appototed  to 
receive  him.  It  Is  further  required,  as  a  con- 
dition precedent  to  tbe  deliveiy  of  the  accused 
to  the  agent,  that  tbe  latter  deposit  with  the 
clerk  of  the  court  a  sum  of  money  "equal  to 
ten  cents  a  mile  from  the  place  where  tbe  ar- 
rcat  bas  been  made  to  the  proper  place  for  tbe 
prosecution;"  and,  "in  case  the  surniosed  fugi- 
tive should  not  be  found  guilty  of  tbe  crime 
charged  in  the  warrant  ^r  his  arrest,  such 
deposit  shall  be  paid  to  hfm." 

There  could  be  no  reason  for  the  particular 
ity  required  In  the  investigation  of  the  specific 
crime  charged  in  the  warrant  for  the  arrest, 
prcviouR  to  the  surrender,  if  tbe  accused,  when 
extradited,  might  be  put  upon  trial  for  any 
other  offense.  And  that  It  was  not  contem- 
plated he  could  be  so  tried  is  further  indicated 
by  the  provision  requirlnc  a  deposit  of  money 
to  be  paid  over  to  bim  if  ne  shall  be  acquitted 
of  the  charge.  This  not  only  recognizes  the 
privilege  of  return,  but  also  bia  right  to  tbe 
reimbursement  of  his  expeDses  Id  so  doing. 
One  object  of  these  statutory  regulations.  If 
not  the  only  one,  evidently  wss  tolimlt,  so  far 
as  it  is  within  the  power  of  the  State  to  do  so, 
Ibe  right  of  the  demanding  State  to  tbe  trial  of 
tbe  surrendered  fugitive  for  tbe  particular 
crime  for  which  his  extradition  was  obtained; 
snd  it  c^DDot  he  admiUed  that  the  legislative 
intent  and  policy  thus  declared  will  he  violated 
or  disregarded  by  this  i^late  when  acting  in 
similar  cases.  Tt  is  our  opinion,  therefore,  that 
a  person  sarrciidered  to  the  authorities  of  this 
State  by  another  State  or  Territorv  on  extra- 
ditloo  proceedioes  cannot,  while  held  in  cus- 
tody thereunder,  be  lawfully  tried  for  any  other 
crime  than  the  one  upon  which  bia  extradition 
was  obtaiued,  unless  be  voluntarily  waives  his 
privilege. 

3.  Is  the  privilege  waived  by  failure  to  plead 
It  in  abatement  of  the  indictment  for  snch  dif- 
ferent crime,  or  by  entering  a  plea  of  not  gull^ 
thereto?  We  think  It  is  not,  when,  before  the 
trial,  tbe  accused  asserts  his  privilege,  and  ob- 
jects to  tbe  trial  on  that  ground.  Properly 
speaking,  the  asserUon,  tsy  the  accused,  of  bis 


privilege,  or  his  objection  to  a  trial  on  such 
iDdlctment,  ia  not  In  tbe  nature  of  a  plea  in 
abatement  The  office  of  U»t  plea  is  to  raise 
an  exception  to  tbe  lodtctmeDt  for  some  de- 
fect in  the  record  which  Is  shown  facts  ex> 
trinsic  thereto.  Rev.  Stat,  7248, 7200.  But 
the  privilege  of  tbe  accused  remains,  Uiough 
the  Indictment  and  record  be  unassailable. 
His  right  is  not  to  have  the  Indictment  set 
ftdde,  out  only  to  exempiloo  from  trial  upon 
It.  It  is  true  that  In  some  cases  of  tbe  kind 
the  plea  in  abatement  has  been  resorted  to  as 
a  mode  of  raising  the  qoestkm.  But  tboman* 
ner  of  the  objection  is  not  material,  so  it  be  in- 
terposed before  tbe  trial.  Proceeding  to  trial 
without  objection  would  undoubtedly  be  a 
waiver,  for  tbe  privilege  Is  personal,  and  may 
be  waived.  But  we  are  not  satisfied  that  it  is 
waived  by  failure  to  plead  it  In  aimtement,  nw 
by  entering  a  plea  of  not  guilty.  The  mata- 
tenance  of  tbe  privilege  does  not  involve  an 
attack  on  the  indictment.  Tltcconrt  Is  simply 
wtibout  power  to  try  the  accused  on  such  in- 
dictment aSHinst  his  olriectlon.  A  plea  that 
he  is  not  guilty  of  tbe  crime  charged  ui  the  In- 
dictment la  not  inconsistent  with  bfo  right  of 
exemption  from  trial  upon  it,  and  where  that 
right  is  distinctly  asserted,  in  some  mode,  be- 
fore trial,  it  comes,  we  ibink.  in  time.  This 
was  done  by  the  prisoner  before  us,  and  bis 
Imprisonment  is  therefore  unlawful. 

8.  The  remaining  question  relates  to  the 
remedy,  and  that  is,  whether  the  prisoner  can 
have  an  inquiry  Into  tbe  cause  of  bis  Imprison- 
ment, and  a  discharge  therefrom,  on  habeas 
corpus.  It  is  conceded  that  tbe  writ  cannot 
properly  be  employed  for  the  review  and  cor- 
rection of  errors  committed  by  courts  while 
acting  within  tbe  sphere  of  their  authority. 
That  must  be  done  by  a  proceeding  in  error. 
But  there  can  be  no  doubt  tbat  babras  corpos 
is  tbe  appropriate  remedy  to  obtain  discharge 
from  imprisonment  nttder  an  order  or  process 
of  a  court  which  it  was  without  juristllction  to 
make  or  issue.  The  imprisonment  of  the  pe- 
titioner In  the  penlientiary  is  of  ttris  character, 
sod  he  is  entitled  to  be  discharged  therefrom. 
But,  08  tbe  indictment  upon  which  he  was  ex- 
tradited is  still  pending,  be  will  be  remanded 
to  the  unstody  of  Ibe  sheriff,  tobebdd  for  fur- 
ther prooeediDgs  thereoo.  Judgmmt  ateord- 
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raw  TORK,  LACKAWANNA  WEST- 
ERN R.  CO.,  Appt. 

{  N.  Y.  ) 

1.  Abvttlus  owner*  althongrh  not  own- 
in^  tbe  fSae  In  &  atreet  «re  entitled  to 
eoospenantion  when  it  la  practlcaOy  and  8ut>- 

MoTK.— For  fiotes  relatlnK  to  tlie  question  In- 
volved In  tlie  above  caae,  see  Tanderlip  v.  Qrand 
Bi^kls  (Ulob.)  8  L.  B.  A.  247;  TrlQltr  ft  6.  R.  Co.  V. 
Hewlowa  (Tax.)  S  L.  B.  A.  66S. 

MUKA. 


Btantlallr  closed  aaainatthem  (or  <n4taary  street 
purposes  under  aathwitjr  of  the  munlelpalitjr 
wbloh  owns  tbe  fee  \ij  a  railroad  embanliment 
therein  several  feet  high  with  perpendicular 
stone  wftUs  leavto;  a  spaoe  only  8  or  9  feet  wide 
for  a  earring  way. 
8.  A  rallrond  embankment  In  a  street 
which  appropriate*  that  part  of  it  to 
tbe  praetleally  enclwrive  use  ofa  rail- 
road Is  not  a  mere  change  of  grade  wbirb  can 
be  made  witbont  compensation  to  an  abutting' 
owner,  at  least  wbere  tbe  grant  of  authority  to 
oooupy  tbe  street  did  not  purport  to  be  an  exer> 
olse  of  that  power. 

(Xorl  and  nneh,  JJ.,  dteenT J 
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APPEAL  b7  defendant  from  a  judgnwDt  of 
the  Oenem  I'erm  of  tlie  Superior  Court 
of  Buffalo,  afflfming  a  judgment  of  tbe  Trial 
Term  in  favor  of  plaintiffs  Id  an  actioo  brou^t 
to  recover  damages  for  an  inierfereoce  Willi 
ptalatiiEb'  eaaemeou  in  tbe  street  in  frtmt  of 
tUeir  [voperty.  Affirmed. 
Tbe  facta  are  stated  in  tbe  opinion. 
Mr.  John  O*  MUbnrn.  for  appetUoC: 
The  defeodant  is  not  liable  in  l^is  action  for 
any  diminution  of  tbe  value  of  the  use  of  tbe 
plalntifls'  H«iBlees  caused  by  the  ratsloK  of 
the  grade  oi  a  portion     Water  Street,  and  the 
construction  and  operation  o(  its  railroad  there- 
on. 

FdbM  Born*,  fT.  O.  A  Cb.  8  L.  R  A. 
4S8,  ISl  N.  T.  60S;  Sane  v.  Netii  York  Btn. 
ii:  a>.  11  L.  a  A.  040, 126  N.  T.  IM-,  Ottmct 
v.Heu  Tork,  L.  A  W.  B,  Co,  110  N.  1.  608. 

Tbe  dty  was  the  owner  of  the  fee  of  Water 
Street,  baviag  acquired  it  tbrot^  oondeouw- 
tion  proceedings  authorized  bj  the  disrler  of 
tbe  city. 

Ottenot  T.  Neui  Tork,  L.  A  W.  R.  Oo.  Mtpra. 

In  any  event  tbe  j^otiffe  never  owned  any 
part  of  Water  Street  as  their  boundary  line  on 
that  stnet  wm  tbe  exterior  line  of  the  street. 

TPAitVc  Bank  of  BvffaJo  v.  MehoU,  64  K.  T. 
66;  EngliA  v.  Bnnnah,  60  N.  Y.  600;  Kingt 
County  F.  InM.  Oo.  v.  SUwm,  87  Y.  898,  ll 
Aiti.  Rep.  861. 

The  defendant  was  authorized  to  build  its 
road  across  or  along  any  street  with  the  a»ent 
of  tbe  municipality!  and  across  any  stale  canal 
subject  to  the  powers  vested  In  tbe  canal  com- 
missioners by  taws  of  1884,  cbsp:  276,  §  17. 

Laws  of  1850,  chap.  140,  %  38,  sabdiv.  5. 

A  change  of  tbe  grade  of  a  street,  or  of  a 
portion  of  a  street,  confers  no  right  to  com- 
pensation upon  ao  adjoining  owoer  whose 

f>roperly  is  (umaged  in  the  araence  of  speciflc 
egislatloo  imposing  tbe  duty  of  making  com- 
pensation. 

BadOtF  T.  Brooklyn,  4  N.  Y.  196,  68  /  \ 
Dec.  857;  Oonkttn  v.  New  York,  O.  A  W.  il. 
Co.  8  Cent.  Rep.  194,  108  N.  Y.  107;  (TConnar 
V.  Pitttburgh.  18  P*.  187 -.Brookli/n  Park  Uomrt. 
T.  Armatronff.  46  If.  Y.  S84,  6  Am.  Rep.  70; 
Lanting  v.  8miA,  6  Cow.  146. 

Under  the  charter  of  the  cttv  of  Bu&lo  if 
adjacent  owners  waSet  damage  by  a  change  of 
ffrade  provision  is  made  for  asc^taining  tbebr 
(UUDBges  and  for  raising  a  fund  for  Ihor  pay- 
ment. 

Laws  of  1870,  chap.  519,  title  9.  g  17. 

This  remedy  is  exclusive. 

Beimr  v.  Neva  York,  6  Gent.  Rep.  86,  104 
N.  Y.  68;  Dillon.  Mun.  Corp.  Sd  ed.  §  686. 

As  the  dty  had  the  right  and  power  to 
change  the  grade  of  a  portion  of  Water  Street 
it  could  authorize  the  defendant  to  make  tbe 
change  and  the  defendant  would  have  tbe 
same  Immunity  from  liability  to  abutting 
owners  which  the  city  would  bave. 

Otffnotv.  NeaTork,  I.  A  W.  R.  Co.  119 N. 
Y.  608:  Briggt  v.  Lewi$ton  A  A.  H.  R.  Go.  4 
New  Eng.  Rep.  S46,  79  Ble.  863;  WoUe  v.  Cov- 
ington A  L.  B.  Oo.  16  B.  Hon.  404;  SlaUm  v. 
I)«a  Moiim  VaOty  R.  Co.  80  Iowa,  148,  4  Am. 
Rep.  206. 

The  grant  of  tbe  common  council  was  an 
14  L  R.  A. 


antborfzed  change  of  tbe  gzade  of  a  portion  of 
Water  Streei. 

iSd/tea  V.  Da  Moinu  ValUy  B.  Co.  Briggt 
V.  Lewition  A  A.  B.  R,  Co.  and  Wolfe  r. 
Oonngion  A  L.  R.  €h.  tupra:  Fierce,  Rafl- 
ruads,  pp.  846-848. 

Mr.  li»Tid  F.  Dmj*  for  ret^wodenla. 

Aadrews,  J. ,  delivered  the  opintra  of  tbe 

court : 

The  principal  question  In  this  case  respects 
tbe  rights  of  the  plaintiffs,  asabutting  own- 
ers, to  recover  damages  occasioned  by  the  con- 
struction of  the  deu;ndant's  road  In  Water 
Street,  in  tbe  city  of  Buffalo.  The  plain- 
tiffs' premises  are  situated  on  the  nortberly 
side  or  Water  Street,  and  are  bounded  easterly 
by  Commercial  Street,  westerly  by  Maiden 
Lane,  and  southerly  by  Water  Street,  and 
occupying  tbe  whole  lot  is  a  four-story  brick 
building  used  as  a  store  and  residence,  con- 
structea  before  tbe  railroad  was  placed  in 
Water  Street.  Water  Street  runs  easterly  and 
westerly,  and  has  existed  for  more  tban  forty 
years.  Up  to  1875,  tbe  plaintiffs  owned  tbe 
fee  to  tbe  center  of  tbe  street  opposite  their 
premises,  subject  to  the  public  easement  In 
that  year  proceedings  were  taken  by  the  city 
of  Buffalo  to  acquire  tbe  title  to  a  large  num- 
ber of  streets  tn  Buffalo.  Including  Water 
Stroet,  by  condemnation,  and  resuli^  in  tbe 
city  acquiring  tbe  title,  upon  payment  of  a 
uniform  and  nominal  award  of  five  cents  dam- 
ages to  each  of  several  hundred  owners  of  lots 
on  the  streets  taken.  Including  the  plaintiffs. 
In  1883  tbe  common  council  of  tbe  city  of 
Buffalo  by  ordinance  granted  to  the  defendaot 
the  right  to  construct  and  maintain  two  rail- 
road tracks  "along  Prince  Street,  to  a  point 
midway  between  Hanover  Street  and  Lloyd 
Street ;  thence  across  Lloyd  Street,  at  sucb 
grade  as  will  permit  said  Company,  with  a 
practical  construction,  to  cross  Commercial 
slip  at  the  height  fixed  by  tbe  state  engineer; 
Uionce.  to  and  along  toe  center  of  Wster 
Street,  to  tbe  docks  of  the  Delaware.  Lacka- 
wanna &  Western  Railroad  Company  at  tbe 
foot  of  Erie  Street."   Commercial  slip  is* 

gan  of  tbe  Erie  Cnnnl,  and  separates  Prioce 
treet  and  Water  Street,  and  together  they 
form  a  continuous  street,  except  aa  it  Is  in- 
terrupted by  Commercial  slip,  llie  defend- 
ant, in  pursuance  of  tbe  permission  vt  ths 
common  council,  and  in  accordance  with  tbe 
map  and  nroflle  apnroved  by  tbe  council, 
and  under 'the  direction  of  the  city  engines, 
proceeded  to  raise  tbe  grade  on  Prince  Street 
so  as  to  enable  the  Company  to  cross  Commer- 
cial slip  by  a  bridge  14  feet  above  the  water 
line,  the  height  fixed  by  the  state  engiaea, 
and  to  meet  this  grade  of  the  bridge  am* 
stnicted  an  embankment  in  tbe  center  of 
Water  Street  from  the  bridge  westerly  for  the 
distance  of  800  feet,  passing  the  plaiDtiffs' 
premises.  Water  Street  is  66  feet  wide.  The 
sidewalk  on  the  Water  Street  side  of  the 
plaintiffs'  lotooetmieaUfeet.  Tbeembaok- 
ment  of  Oie  defendMit  is  H  feet  wide,  tadat 
the  Junction  of  Water  and  Commercial  Streets 
(st  the  comer  of  which  is  tbe  plaintiffs'  lot) 
It  is  6  feet  9  Inches  high,  and  f^m  tbst  point 
descends  westerly,  by  «  grsdoal  desx^ 
pMsee  Oie  plaintuEB*  lot,  un  acnm  lUldei 
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Xane,  and  reaches  the  orlfrlnal  lerel  of  the 
street  ncarlv  800  feet  west  of  the  corner  of 
Commercial  and  Water  Streets.  The 
embankment  Is  supported  laterallv  by  solfd, 
perpendicular  stone  walls,  which  extend 
Alonfc  Water  Street  in  front  of  the  plaintiffs' 
lot,  and  across  the  entrance  of  HaEden  Lane. 
Between  the  perpendicalar  stone  wall,  bn  the 
norAcrly  side  of  the  embankment  and  the 
stdewalK  in  front  of  the  plaintiffs'  building  is 
'a  space  only  8  to  9  fe«t  wide,  wfaidi  is  the 
■only  carriage-way  left  on  the  Water  Street 
side  of  the  plaintiffs'  premises.  Commercial 
Street  extends  northerly  and  southerly  from 
Main  Street  to  Buffalo  Harbor.  Therafsfne 
of  the  embanbment  in  Water  Street  rendered 
It  neceaaarr  to  make  an  embankment  in 
Commercial  Street  to  meet  the  irmde  of  the 
railroad,  and  this  was  done  by  the  defendant. 

defendant  paved  the  surface  of  the  34- 
feet  strip  in  Water  Street  occupied  by  its  em- 
bankment, and  laid  there  on  part  of  the  way 
-one  track,  and  part  of  the  wa^  two  tracks,  for 
the  accommodation  of  Us  busmess.  Carriages 
or  teams  cannot  cross  Water  Street  in  front  of 
plaintiffs'  premises.  This  is  prevented  by  the 
embankment.  Access  to  their  premises  on  the 
Water  Street  side,  from  Commercial  Street 
sonth  of  Water  Street,  is  also  prevented, 
except  by  first  crossing  Water  Street,  and  then 
passfne  along  the  embankment  on  Com- 
mercial Street  180  feet,  and  then  turning  into 
the  roadway  on  Commercial  Street  between 
the  embankment  In  that  street  and  the  side- 
walk, and  thence  into  Water  Street,  or  else. 
Tvlien  reaching  the  junction  of  Commercial 
and  Water  Streets,  bytumingwest,  and  driv- 
ing down  the  embankment  along  the  railroad 
tracks,  about  800  feet,  to  the  end  of  the  grade, 
and  Uien  turning,  and  going  westerly  along 
the  narrow  roadway.  8  or  9  feet  wide,  on  the 
northerly  side  of  the  embankment.  This 
space  is  not  sufficient  to  allow  wagons  to  pass 
each  other,  nor  can  a  single  wagon  with  horses 
be  turned  around  (n  this  space,  except  with 
difficulty.  It  was  conceded  that  the  plain- 
tiffs, up  to  the  time  of  the  trial,  bad  sustained 
damages,  in  the  diminished  rental  value  of 
their  premises  by  reason  of  the  embAokmcot, 
In  the  sum  of  $S^,  for  which  sum  a  verdict 
was  rendered,  and  no  question  now  arises  as 
to  tlio  rule  of  damages  or  the  amount,  pro- 
Tided,  upon  the  facts,  damages  are  legally 
recoverable. 

The  counsel  for  the  defendant  rests  his 
-claim  that  the  Judgment  should  be  reversed 
upon  two  general  propositions:  Jlrst,  that 
the  laying  of  tracks  for  the  running  of  cars 
by  steam  on  the  grade  of  a  city  street,  and 
the  operation  of  trains  thereon  under  legis- 
lative and  municipal  authority,  wlicrc  the  fee 
of  the  soil  is  in  the  municipality,  violates  no 
property  rights  of  an  abutting  owner,  and 
consequently,  in  the  absence  of  a  special 
Stat  ute  authori  zing  compensation,  he  i  s 
without  remedy,  although  his  property  may 
be  injured ;  and,  teeond,  that  the  erection  of 
the  embankment  \g  accommodate  the  street  to 
tlic  use  of  the  defendant  was  merely  a  change 
of  grade  which  it  was  competent  for  the  city 
to  authorize  in  its  discretion,  and  that  snco 
ohanRe  of  grade,  althongh  it  damaged  the 
plftfnUffs'  property  was  within  theCiuei^ 
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Sadaijft  Bert. ,  4  N.  T.  195,  damnum  ah»qve 
ii^ria.  The  tracks,  it  is  said,  were  placed 
on  the  new  erade,  and  therefore  on  the  surface 
of  the  street;  and  the  case,  it  is  claimed,  is 
not  distinguishable  in  principle  from  what 
it  would  have  been  if,  without  any  change 
of  grade,  the  tracks  had  been  laid  on  the 
original  surface  of  the  street.  There  is  a 
third  subordinate  defense  insisted  upon,  viz., 
that  the  charter  of  Buffiilo  gives  a  special 
remedy  for  injuries  to  lot-ownen  from  a 
change  of  grade  of  streets,  and  that  this 
remedy  is  exclusive,  and  was  the  only  one 
open  to  the  plaintiffs. 

"The  first  prupifflition  is  sustained  by  our  recent 
decision  in  J'itbei  v.  Borne,  W.  A  O.  R.  Co., 
121 N.  T.  605,  8  L.  R.  A.  458.  Prior  to  that 
decision  it  had  been  decided  in  Peotie  v.  Kerr, 
97  N.  Y.  188,  and  in  Ketlinger  v.  Forty  fietxmd 
St.  *  O.  8.  F.  R.  Oo.,m  N.  T.  806,  which 
followed  it,  that  the  laying  of  horse  railroad 
tracks  in  the  streets  of  the  city  of  New  York, 
the  fee  of  which  was  in  the  city,  was 
consistent  with  their  use  as  public,  open 
streets,  and  with  the  trust  upon  which  the 
streets  were  held,  and  that  abutting  owners 
had  no  remedy  for  any  consequcntiarinjuries 
they  might  sustain  from  the  construction  and 
operation,  under  legislative  authority,  of  a 
horse  railroad  in  the  street,  in  the  absence  of 
any  negligence.  The  case  of  Wittiavu  v. 
New  TorkVent.  R.  Co.,  18  N.  Y.  97,  was  that 
of  steam  railroad  over  lands  ptevioudy 
dedicated  by  the  owner  for  a  street,  where  he 
retained  the  fee;  and  it  was  held  that  eudi  a 
use  was  not  within  the  scope  of  the  dedication, 
and  that  the  Legislature  could  not  authorize 
such  use  except  on  condition  of  making 
compensation  to  the  owner  of  the  fee.  The 
same  doctrine  was  applied,  under  similar 
circumstances,  to  the  case  of  a  horse  railroad 
in  Oraig  v.  RiKhester  City  <t  B.  R.  Co.,  89 
N.  Y.  404.  These  latter  cases,  as  will  be 
observed,  decide  the  principle  that  neither  a 
horse  nor  steam  railroad  can  be  authorized, 
in  streets  the  fee  of  which  is  in  the  adjacent 
owner,  withouthis  consent;  while  the  former 
cases  hold  that,  where  the  fee  is  in  the 
municipality,  horse  railroads  may  be  au- 
thorized against  the  will  of  the  abutting 
owner,  and  without  making  compensation. 
The  distinction  is  made  to  rest  on  tlie  location 
of  the  fee.  The  case  of  Fobe*  v.  Rome.  W  <f 
O.  R.  Q>.,  tupra,  presented  the  distinct 
question  whether  the  construction  of  a  steam 
surface  railroad,  part  of  a  long  line  of  rail- 
road, on  the  ordinary  grade  of  a  street,  under 
legislative  authority,  subjected  the  company 
to  liability  for  consequential  Injures  to  the 
lot  of  an  abutting  owner  whose  lot  was 
bounded  by  the  side  of  the  street,  and  who 
had  no  title  to  the  soil  therein.  It  was  urged 
on  liehalf  of  the  plaintiff  that  the  cases 
relating  to  horse  railroads  were  not  applicable 
by  reason  of  their  different  purpose,  such 
railroads  being  primarily  designed  for  street 
traffic,  and  steam  railroads,  such  as  that  then 
in  question,  for  ordinary  railroad  trafBc,  and 
also  that  the  one,  by  reason  of  the  different 
motor,  Imposed  a  different  and  increased 
burden  on  tne  street  from  that  imposed  by  the 
other,  and  interfered  to  a  much  greater  extent 
with  the  enjoyment  ot  theibeet  by  abutting 
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ownera.  The  opiDlon  of  J^^gt  Peckham  In 
tbat  case  cootaios  a  careful  review  of  the 
street-railway  cases  in  this  State,  both  in  this 
court  and  the  supreme  court,  and  It  was  shown 
that  ft  had  become  the  settled  doctrine  of  our 
courts  that,  as  against  abutting  owners  hav- 
ing DO  title  to  the  bed  of  the  street,  it  was 
competent  for  the  Legislature  to  authorize  the 
cunstruction  of  a  steam  surface  railroad  there- 
in, without  making  compensation  to  the 
owners  of  t]:c  abutting  property  injured  by 
such  construction,  and  tbat  taere  was  no  legal 
distinction  between  the  case  of  a  railroad 
operated  by  horses  and  one  operated  by  steam- 

Kwer  and  the  court  reversed  the  judgments 
low  in  favor  of  the  plaintiff.  The  court  in 
its  opinion  distinctly  limits  the  doctrine  to 
cases  wliere  the  raj!road  is  laid  on  the  same 
grade  as  the  street,  leaving  the  street  substan- 
tially free  and  unobstructed  for  ordinary 
travel.  The  learned  judge,  after  referring  to 
the  law  as  established  io  this  State  on  the 
snbjo(-t,  says :  "The  company  was  therefore 
not  liable  to  such  an  owner  for  any  conse- 
quentiiil  damages  arising  from  a  reasonable 
use  of  the  street  for  railroad  purposes,  not  ex- 
clusive in  its  nature,  and  substantially  on 
the  same  grade  as  the  street  itself,  and  leav- 
ing the  passage  across  and  through  the  same 
free  and  unobstructed  for  the  public  use." 
And  again,  after  showing  that  there  was  no 
(liffercucc  in  principle  Ijetwcen  tlie  cases  of  a 
sKam  and  horse  railroad,  he  says:  "If  the 
use  of  either  becomes  unreasonable,  exces- 
sive, or  exclusive,  or  such  as  would  not  leave 
the  passage  of  the  street  substantially  free 
and  unobstructed,  then  such  excessive,  im- 
proper, or  unrvasonablc  use  would  be  en- 
joined, and  the  adjoining  owner  would  bo 
(entitled  to  recover  damages  sustained  by  him 
therefrom,  in  his  means  of  access,  etc.,  to  his 
land." 

It  is  no  longer  open  to  debate  In  this  State 
tbat  ownore  of  lots  abutting  on  a  city  street, 
the  fee  of  which  is  in  the  municipality  for 
street  uses,  although  they  have  no  title  the 
soil,  are  nevertheless  entitled  to  the  benctit  of 
the  street  in  front  of  their  picmises  for  access 
and  other  purposes,  of  which  they  cannot  be 
deprived  except  upon  compensation.  The 
riglit  of  abutting  owners  in  the  streets  is  not, 
however,  of  that  absolute  character  thiit  they 
can  resist  or  prevent  any  and  all  interference 
with  the  street  to  their  detriment,  or  which 
can  be  asserted  to  stay  the  hand  of  the  mu- 
nicipality in  the  control,  regulation,  or  im- 
provement of  the  streets  in  the  public  interests 
although  it  may  be  made  to  appoir  tbat  tiie 
privileges  which  they  had  theretofore  en- 
joyed, and  the  benetits  they  had  derived  from 
tjio  street  in  its  existing  condition,  would  be 
curtailed  or  impaired  to  their  injury  by  tiie 
cliangcS' proposed.  The  cases  of  change  of 
grade  furnish  apposite  illustrations.  They 
■proceed  on  the  ground  that  individual  Inter- 
ests in  streets  are  subordinate  to  public 
interests,  and  that  a  lot-owner,  although  he 
may  have  'built  upon  and  improved  his 
property  with  a  view  to  the  existing  and 
established  grade  of  the  street,  and  relying 
upon  its  continuance,  hasno  legal  redress  for 
any  injury  to  his  property,  however  serious, 
mused  by  a  change  «  grade,  provided  mly 


that  the  change  is  made  under  lawful  author- 
ity. This,  it  is  held,  is  not  a  taking  of  the 
abutting  owner's  property,  and  Uie  injury 
requires  no  compensation.  The  hardabips 
arising  from  the  application  of  Uiis  rule  of 
law  have  led  to  constitutional  amendments  is 
many  of  the  States,  providing  for  compen- 
sation for  property  damaeed  as  well  as  taken 
in  the  prosecution  of  public  improvements. 
In  this  State  the  law  and  the  Constitution  sre 
unchanged.  But  that  there  is  a  limitation  to 
public  powers  over  the  streets  of  a  city, 
which  cannot  be  transneued  without  in- 
vading the  constitutional  rights  of  abutting 
owners,  was  a  priociple  announoul  in  the 
^ary  (km,  90  N.  T.  122,  and  confirmed  and 
broadened  so  as  to  apply  to  other  circumstan- 
ces in  the  subsequent  cases.  The  elevated 
railroad  structure,  the  subject  of  complaint 
in  the  Story  Gate,  occupied,  with  its  supports 
and  stairways,  portions  of  the  street, and  such 
occupation  was  necessarily  exclusive,  and 
this  fact  was  prominently  brought  into  view 
in  the  opinions  delivered.  The  parts  of  tlie 
street  so  occupied  could  not  he  us*d  for 
general  street  purposes.  This  fact,  it  is 
claimed,  distinguisties  the  present  case  from 
that,  and  it  is  iusisted  that  this  case  is  inure 
nearly  allied  to  the  ■Fube$  Que  than  to  that 
of  Story.  It  is  true  that  the  part  of  the 
street  occupied  by  the  embankment  of  the 
defendant  is  still  a  part  of  Water  Street.  It 
is  also  true  that  tlie  occupation  of  the 
enibnnkmcnt  by  the  tracks  of  the  defendsnt 
was  not  necessarily  exclusive, — that  i^^  l<>say, 
it  is  poasiblefor  ordinary  vehicles  i-  .ravens 
the  embankment  longitudinally,— but  sitch 
travel  would  subject  the  traveler  to  the  risk 
of  lut-eting  railway  buins  on  the  narroir 
causeway,  and  he  would  have  no  opportunitj 
to  turn  off  the  embankment,  except  by  drivio^ 
over  the  perpendicular  wall  which  supports 
it.  The  plaintiffs  are  practically  excluded 
from  the  use  of  tbat  ^rtion  of  the  street  by 
the  presence  of  the  railroad  there.  They  and 
their  customers  cannot  drive  across  it,  aoO, 
if  they  had  the  temerity  to  drive  along  it, 
nevei  tuclcss  they  would  be  compelled  to  make 
a  long  circuit  to  reach  the  plaintiffs'  prem- 
ises  uom  the  streets  south  of  the  embauk- 
ment.  The  only  practicable  roadway  in  front 
on  Water  Street  Is  but  a  few  feet  in  width, 
quite  tnsufflcient  for  a  safe  and  convenient 
way  to  and  from  their  lot. 
,  We  think  the  public  cannot  justly  demand 
such  a  sacrifice  of  private  interests,  or  justify 
such  an  appropriation  of  a  street  a 
municipality  in  aid  of  a  railroad  enterprise. 
The  tobet  Que  gives  no  countenance  to  the 
defendant's  contention.  The  limitations 
upon  legislative  and  municipal  authority,  lo 
carefully  stated  In  the  passages  quoted  from 
the  opinion,  are  distinctly  opposed  to  Bucli 
an  assumption.  That  case,  and  those  of  Ktrr 
and  Kellinger,  were  coses  of  railroad  tracks 
laid  upon  the  general  grade  of  city  street* 
as  such  grade  existed  when  the  tracks  were 
authori7«d.  There  was  no  exclusive  ap- 
propriation in  fact  of  any  portion  of  tlie 
surface  by  the  companies,  except  tbat  tbe 
rails  were  imbedded  in  the  soil.  The  whole 
street  in  each  of  these  cases  remained  opo 
and  unobstructed,  except  that  the  exifltenoe 
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of  the  tracks,  and  the  operatibu  of  the 
respective  roods  thereon,  rendered  access  to 
the  lots  of  the  abutting  owners  somewhat  less 
safe  aod  convenient  than  before.  Here,  as 
the  evidence  tends  to  shovr,  the  city  of 
Buffalo,  for  the  convenience,  and  presumably 
upon  the  application,  of  the  defendant, 
devoted  the  center  of  water  Street  to  what  is 
practically  the  exclusive  use  of  the  defend- 
ant, leaving  for  the  use  of  the  plaintiEFs  a 
narrow  and  inconvenient  roadway,  separated 
from  tbe  center  of  the  street  by  a  tmrrier  there- 
in impassable  for  carriages  from  east  to  west, 
•opposite  the  plaintifFs'  lot  on  Water  Street, 
and  only  theoretically  open  from  north  to 
south,  and  then  only  by  a  circuitous  route. 
It  ifi  quite  probable  that  the  general  interests 
of  Buffalo  and  of  the  larger  public  are  pro- 
moted by  this  appropriation  of  the  street, 
but  U  by  no  means  follows  that  a  lot-owner 
whose  property  is  injured  shotild  bear  the 
loea  for  the  public  benefit.  'We  think  the 
case  falls  within  the  principle  of  the  iStorp 
Ca*e,  and  that  while  the  law  now  is  that 
it  is  competent  for  the  Legisluturc  to  author- 
ize railroad  tracks,  either  for  steam  or  horse 
niilroads,  to  be  laid  on  the  ordinary  grade 
of  streets,  the  fee  of  which  is  In  the  Htato 
or  municipality,  without  making  compensa- 
tion to  abutting  owners  for  consequential  in- 
juries to  their  property,  the  Legislature  can- 
not legally  authorize  structures  for  railroad 
purposes  to  be  erected  therein  for  the  use  and 
convenience  of  railroads  which  practically 
exclude  the  abutting  owners  from  the  part 
of  the  street  so  occupied,  witliout  compensat- 
ing them  for  the  injury  suffered,  and  that  it 
is  not  necessary  that  there  should  be  an  actual 
physical  exclusion  of  the  lot-owuers  from  the 
use  of  that  part  of  the  street  occupied  by  such 
atructuTea  in  order  to  entitle  them  to  a  legal 
nmedy.  It  is  enough  if  such  part  of  the 
street  is  practically  and  substantially  closed 
against  them  for  <»dinarv  street  uses. 

The  power  conferred  *by  the  charter  of 
Buffalo  upon  the  common  council,  to  "per- 
mit the  track  of  s  railroad  to  be  laid  in, 
along,  or  across  any  street  or  public  ground, " 
(I^ws  1870,  chap.  519,  tit.  8,  §  19,;  must  be 
construed  as  subject  to  the  quallflcstion  that 
no  property  rlelits  of  abutting  owners  are 
thereby  invaded.  Tlie  present  controven^ 
«ould  not  have  arisen  prior  to  1875,  when  the 
plaintiffs  were  owners  of  the  fee  to  the  center 
of  Water  Street.  They  would  then,  under 
the  settled  law,  have  been  entitled  to  com- 
pensation. The  city  of  Buffalo,  having  in 
that  yev  acquired,  ror  the  nominal  consider- 
ation of  five  cents,  the  technical  fee  la  the 
street,  proceeded  afterwards  to  authorize  the 
laying  of  the  tracks  in  question,  and  it  isnov/ 
claimed  that  this  change  in  the  title  dcff^ats 
the  plaintiffs'  ri^ht  to  compensation.  This 
is  pFobahly  true  if  what  bos  been  done  by  the 
defendant  under  license  of  the  city  was  sim- 
ply the  laying  of  its  tracks  on  the  surface  of 
tlie  street  at  its  ordinary  grade ;  but  this  was 
not  tbe  character  of  the  change  effected. 

The  second  proposition  of  the  counsel  of  the 
ilefendant,  that  the  building  of  the  embank- 
ment was  a  mere  change  of  grade  of  Water 
Street,  made  under  the  authority  of  the  city, 
is,  we  think,  untenable.  The  charter  of 
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Buffalo  gives  plenary  power  to  the  city  to  fix 
and  change  the  grade  of  streets  by  forniij 
proceedings,  and  provides  that,  when  a  grade 
IS  established  or  altered,  a  deacription  of  such' 
grade  shall  be  made  and  recorded  by  the 
city  clerk.  Charter  1870.  title  9,  1.  2,  6.' 
The  action  of  the  common  couueil,  granting 
permission  to  the  defendant  to  oCcupy  Water 
Street,  while  it  involved,  as  a  consequence^ 
the  construction  of  an  embankment  iu  Water 
Street,  did  not  purport  to  be  an  exercise  of  the 
power  to  change  the  grade  of  the  street  under 
the  charter.  It  does  not  appear  that  any  de- 
scription was  made  or  recorded,  as  is  required 
when  a  new  grade  is  established.  It  would 
be  a  strained  construction  to  regard  the  action 
of  the  council  as  a  change  of  grade  of  Water 
Street  under  the  charter  provisions.  The  de- 
fendant desired  to  lay  its  tracks  in  Water 
Street,  and  the  other  streets  mentioned  in  the 
grant ;  and  to  enable  tt  to  do  this,  and  to  cross 
Commercial  slip,  an  embankment  In  the 
street  was  authorized.  The  erade  of  Water 
Street  was  not  altered,  but  the  defendant  was 
permitted  to  build  an  embankment  in  the 
street  for  its  railway.  The  fact  that  what  was 
done  did  effect  a  change  in  the  grade  of  that 

Sart  of  the  8t3«et  occupied  by  the  embankment 
DOS  not  prove  that  wnat  was  done  was  in  the 
execution  of  the  power  to  alter  the  grade  of 
Streets  conferred  on  the  council.  The  prlmarv 
object  of  this  power  contained  In  municipal 
charters  is  to  enable  the  municipal  authorities 
to  render  a  street  more  safe  and  convenient 
for  public  travel ;  to  afford  drainage ;  in  short 
to  adapt  it  more  perfectly  for  the  purposes  of 
a  public  way.  It  Is  claimed  that  the  city 
under  this  power  could  lawfully  authorize 
an  embankment  in  part  of  the  street,  leav- 
ing the  other  part  on  a  lower  level.  We 
are  not  called  upon  to  say  whether  there 
is  any  limit  to  the  exercise  of  municipal 
authority,  or  that  tbey  cannot.  In  exercising 
the  power  to  establish  and  alter  the  grade  of 
streets,  raise  an  embankment  in  a  part  of  a 
street,  if  in  thpir  judgment  this  will  promote 
tlic  public  convenience  and  the  purposes  of 
the  street  as  a  highway.  But  we  think  the^ 
cannot,  under  the  guise  of  exercising  this 
power,  appropriate  a  part  of  a  street  to  the 
tbe  exclusive,  or  practically  to  tbe  exclusive, 
use  of  a  railroad  company,  or  so  as  to  cut  off 
abutting  owners  from  the  use  of  any  part  of 
the  street  in  the  accustomed  way,  without 
making  compensation  for  the  injury  sus- 
tained. 

We  have  held  that  the  authority  conferred 
by  the  General  Railroad  Law  apon  railroad 
companies  to  cross  highways  in  me  construe- 
tioD  of  their  tines  authorizes  their  construc- 
tion on,  over,  or  below  the  jgrade  of  the 
highway  crossed,  and  that  incidental  changes 
of  the  grade  of  the  street,  rendered  necessary 
to  acoimmodnte  railrrad  crossings,  gives  no 
right  of  action  to  abutting  owners  who  may 
sustain  injury.  ConkUa  v.  Nm  York,  0.  « 
IP.  B.  Co.,  Y.  107,  8  Cent.  Rep.  194. 

The  practice  of  permitting  railroads  to  cross 
highways  is  coeval  with  the  introduction  of 
the  railroad  system  In  the  Statf,  and  the  de- 
cision comports  with  the  general  understand- 
ing of  the  bench  and  the  bar.  In  case  of 
railroad  crossings  the  highway  is  left  as 
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before.  No  part  of  it  Ib  taken  or  exclusively 
appropTiated  by  the  ntUroad  company.  In 
uieae  caaes  there  U  no  use  of  the  highway  for 
railmad  purpoecs.  Bailroods,  of  neceast^, 
intersect  highways;  and  it  Is  held  that  the 
Slate  may  permit  them  to  be  crossed  by  a  rail- 
road company,  and  that  this  involves  an  in- 
vasion of  no  substantial  right  of  the  owner 
of  the  fee.  We  ought  not  to  extend  the  doc- 
trine of  the  croesine  cases  to  unreasonable 
limits,  and  we  think  it  caooot  be  applied 
to  justify  the  exerr-iee  of  the  public  powers 
attentpted  ia  the  prettent  case.  The  OtUnot 
Cem,  119  N.  Y.  601,  related  to  the  right  of 
an  abutting  owner  on  Commercial  Street  to 
recover  damages  for  the  raising  of  the  em- 
bankment on  that  street  lu  front  of  his  prem- 
ises to  meet  the  grade  on  "Water  Street.  The 
members  of  the  cuurt  agreed  that  the  judg- 
ment should  be  reversed  under  the  lline 
Cite,  101  N.  Y.  98.  2  Cent.  Hep.  116.  for 
error  in  the  rule  of  damages.  It  was  the 
opinion  of  the  learned  judge  who  wrote  In 
that  case  that  the  plaintiff  could  not  recover, 
for  two  additional  reasons:  fnt,  that  as  the 
pliiintiff  "was  not  an  ubultina  owner  ou  ] 
Water  Street,  and  had  no  rigiils  therein,"  lie  ' 
hud  no  right  to  complain  Ic^usc  of  tlic  con-  j 
stniction  of  the  railroad  therein  ;  and,  tec-  i 
and,  that  the  raising  of  the  embankment  in  [ 
Commercial  Street  was,  in  legal  effect,  n  | 
change  of  grade  by  the  city,  and  therefore 
there  was  no  actionoblc  Injury.  The  plain- 
tiffs Iiere  are  abutting  owners  ou  Water  Strw^t, 
and  their  claim  ia  not  subject  to  the  objection 
made  to  the  claim  of  Ottcnot  in  the  first 
ground  mentioned.  If  the  second  ground  is 
tenable.  It  must  rest,  we  think,  on  the  point 
that  the  plaintiff  Ottenot  had  no  right  to 
uuestioD  the  legality  of  the  strut;ture  in 
Water  Street,  and  tiierefore  that  the  acrom- 
niodatioD  of  the  grade  in  Commercial  Street 
to  meet  the  grade  on  Water  Street  was,  in  a 
proper  sense,  a  change  of  grade  for  street 
purposes.  The  Ottenot  Case  does  not,  we 
think,  control  the  present  one,  and,  aa«iuning 
that  In  that  case  the  embankment  on  Com- 
mercial Street  could  be  regarded  as  a  change 
of  grade  under  charter  powers,  the  embahk- 
ment  on  Water  Street  cannot  be  so  regarded. 
The  point  that  the  charter  confines  the  plain- 
tiffn  to  a  remedy  against  the  city  is  based 
upon  a  provision  of  the  charter  (title  9,  §  17) 
that,  "when  the  city  shall  alter  the  recorded 
grade  of  any  street  or  alley,  the  owner  of  any 
house  or  lot  fronting  thereon  may,  within  one 
year  tliei'cafter,  claim  damages  by  reason  of 
such  alteration."  The  conclusion  we  have 
reached,  that  tlic  action  of  the  city  in  grant- 
ing permission  to  the  defendant  to  construct 
an  embankment  In  Water  Street  was  not  a 
change  of  grade  in  the  street  within  the  char- 
ter Drovisions,  disposcsof thisqucstion.  The 
charter  provision  was  Intended  to  afford  a 
rcin<-dy  for  damages  from  cliangcs  of  grade 
where  none  existed  before,  and  to  a>ses  to 
which  it  app]  ies  the  remedy  is  necessarily  ex- 
clusive, ifcwer  V.  JVew  ttn^k,  104  N,  V.  68. 
6  Cent.  Hep.  85.  Here  the  plalnlifl,  as  we 
hold,  has  a  common-law  remedy  for  his  in- 
jury, and  this  la  not  cut  off  by  the  provision 
in  the  charter. 

Wc  think  ihejuigmini  AotUd  be  affirmed. 
14  L.  R  A. 


Qrmr,  J.: 

I  concur  Trtth  Judge  Andrews.  In  /tidw 
Earl's  opinion  In  the  Ottenot  Gate,  119  N.  T. 
608,  in  which  I  also  agreed,  the  street,  a 
portion  only  of  the  grade  of  which  wu 
changed  by  raising,  was  not  subjected  to  or 
burdened  by  other  uses.  It  remained,  as 
much  as  evor,  in  other  respects,  an  ordiaaiy 
street.  The  change  of  the  grade  was  In  the 
general  public  interests,  and  the  moving 
cause  for  the  change  did  not  affect  the  com- 
plexion of  Uie  question  In  the  case.  Ttw 
plaintiff's  property  in  that  case  did  not  abat 
upon  Water  Street,  and  he  had  no  right  to 
complain  of  the  railroad  structure  or  embank- 
ment in  qnestlon.  Here  the  object  was  to 
subserve  the  railroad  use,  and  the  appropria- 
tion by  the  defendant  of  this  embaokmeat  is 
practically  exclusive.  The  street  was  sub- 
jected to  a  new  use,  with  conseouenres  ss 
direct,  in  the  permanent  deprivutlon  of  the 
abutting  property  owners'  appurtenant  ease- 
mcnt  as  ttiough  the  railroad  was  operated  in 
front  of  his  premises  upon  a  structure  phys- 
ically incapable  of  other  uses.  I  think  we 
have,  in  the  present  case,  the  element  of  an 
appropriation  by  the  defendant  of  the  Btreet 
by  a  permanent  structure  and  obstruction,  and 
hence  it  must  fall  within  the  spirit,  if  not 
the  letter,  of  our  decision  in  the  Story  Cam. 

Alt  concur,ex«;ptEMrlandX1noh,<V.,di8- 
senting. 


nempster  C,  AUSTIN,  Bapt, 
Charles  C.  VROOUAN  «t  al,  Afiitt. 

(  N.  Y....  ) 

1.  Tbe   Jnxiadletlon  eonftorrad  upon 
emtrto  of  apedal  a— Iom  br  Lavs  m 


Tiorn.~LUMMtv<^fuaiMafeettnelHlaeUmfm- 
acta  of  a  Jwliefal  mUurc 

Reaaler,  Cb.  J.,  mym  "Tbe  doctrine  tlnrtaD  ac- 
tton  will  not  lie  a«alnBt  a  jaAge  for  a  wrongfol 
ooauaitDkontorfor  an  erroaeotM  judgment  or  for 
aoy  other  act  made  or  done  by  blm  In  bis  Judldsl 
capaoitr  is  as  tborousUy  established  u  any  other 
ot  tbe  prlmurj'  maxims  of  tbe  law.  BmbomHi- 
mcnt  ariecs  where  an  attempt  Is  made  to  expnm 
with  perfect  d^nltenesB  when  It  is  that  aotsdooe 
by  a'Judge  which  arc  purported  to  be  Judicial  sets 
aresuchwllhln  the  meaDlnjt  of  therole.'*  Offore 
V.  VanDuyn.  44  N.  J.  L.  «6i. 

Omeral  rates; 

HotwlthftaDdlng  the  emphasis  placed  br  Judfca 
upon  tbe  words  "geaeral"  aod  "spectal"  or  "Ubi- 
ited,"  In  deserlblmr  tbe  JurMlotlon  oC  the  oOoer 
whoee  UabUltF  is  being  determlDed.  there  ia  nsUr 
little  or  no  difference  In  principle  or  preoedent  In 
tiiG  rules  aprlioableto  thetwo  otaaMS. 

To  be  free  from  llabtlity  tiie  act  must  have  been 
done  by  tbe  Jndiro  m  Judfre  In  his  judidsl  ospadtar 
In  a  matter  within  bis  Jurisdiction,  whtob  neaiB 
that  when  itBmiming  to  sot  as  Judge  be  mart  kav» 
lua  Jodtobi  JurtKUotloa  of  the  peison  aoteil  npw 
and  of  tlie  subject  msxterasto  wU^ttwM  dow- 
lAiige  v.  Beoedlot,  S  N.  T. ». »  Am.  Bep.tt 

WhenUiDse  raqalreiiientawM  ikwelsasaiiile 
taedom  from  liaUll^. 

Witbrcvard  to  courU  of  seoeral  Jorlidiollantts 
Ifrosumptlon  Is  tbat  tbey  have  jOTisdlotiOBOf 
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Av&m  T,  Yjummcav. 


btpb  Itt,  I  Ras  to  offamw  •rUng  mder  tlwt 
lot,  k  not  axdnilve. 

A  Jtutlee  of  the  peace  Is  not  penoo- 
blbr  lUble  In  d»inage»  for  erroneooa- 
f  aeetdlnf  in  gnod  futb  that  he  bas  jartedlo- 
lOD  to  tiT  •  SflfeDdant  wbo  hu  uffered  ball  for 
ppeanim  before  the  sraad  Jwy  and  demanded 
trial  br  Jntr  after  todtoUneot  where  the  Justice 
Bd  jnrMfcsUoD  of  tbe  oftense  and  of  the  defend- 
ot  exoevt  lor  lueta  (dier  and  demaDd. 

(Ootober6,un.> 

PPEAL  by  defendaots  from  a  judgnWDt  of 
tbe  Geberal  Term  of  the  8apn>ine  Court, 
uitb  Department,  leveraing  a  Itidgment  of 
uait  entered  bv  tbe  Jefferson  ClouDty  Cir- 
t  ID  ID  acikm  MtHiKbt  to  recovw  dwnages 
aa  aDeged  false  impriflonment  Bmtrmd. 
The  Acta  are  stated  in  tbe  opinloii. 
tfr.  WatMm  M.  RoRwra.  fox  ai^eUant 
ise: 

'be  justice  bad  jurisdiction  to  eotertaio  tbe 
vmalioa  aod  issue  tbe  wairaDt  for  plain- 
samsL 

diwsl885,  chap.  183.  g  14. 
Lsauming  iot  the  argument  that  tbe  Jurtice 
imUtcd  an  error  in  not  acceptiog  bail  and 
jing  ilie  caseto  tbe  grand  jury,  it  la  eab- 
led  that  do  TespooaiBillty  to  tbe  plaintiff 
es  by  reason  thereof. 

t)  A  justice  of  tbe  peace  bas  general  origi- 
jurisdktioD  to  apprebeDd  andexaDDlDe  all 
ions  cbaiged  with  crime  i^Biaat  tbe  State. 


S  Bar.  Stat  706;  Ckide  Crim.  ftoft  M  86, 
I47,aab-aee.  ff. 

(b)  Jnriadictkm  of  the  subject  maUer  is  the 
power  lawfully  cod f erred  to  deal  with  the 
geoMral  subject  iDvolred  in  tbe  action. 

flvfK  T.  mm,  7))  N.  Y.  S90.  28  Am.  Rep. 
129. 

Tbe  defendant's  jurisdiction  was  purposdy 
extended  to  enable  bim  to  do  predsdy  what 
he  did. 

Laws  1885.  cbap.  188,  ^  l4. 

(c)  While  it  is  not  claimed  be  could  acquire 
juriBdiction  by  so  deciding,  it  IsaubndKed  that 
when  the  question  of  jurisdiction  was  presented 
to  bim.  be  was  called  upon  to  exerofie  judg- 
ment, and  10  determine  whecfaer  he  had  juris- 
diction or  not.  In  deciding,  therefore,  that  he 
had  jnrtodiction  (tbouj^  arroiwously)  be  de- 
termined a  question  of  hw;  beaded  jodidally 
and  may  not  be  punished  tot  a  mistake  In  bo 
doing. 

mng  V.  PooU,  86  Barb,  m-.  Milter  y.  Adctms. 
7  Lans.  181. 186,  affirmed.  S8  N.  Y.  409;  Ifoitak 
V,  WuUer,  81 N.  Y.  a  R.  468;  SUteart  v.  mw- 
<w.31  Wend.  S52;  AkocAt.  Co«itra»,  82  Bud. 
621;  BaOatk  v.  Dominy,  60  N.  Y.  238. 

A  judge  is  exempt  from  a  dvil  suit  or  io- 
dictment  for  any  act  done  or  omitted  to  be 
done  by  him,  sittiag  as  judge. 

Ta*e»  y.  Laming,  6  Johns.  282,  201,  208,  af- 
flroied,  9  Johns.  89S.  6  Am.  Dec.  290:  Lange 
V.  BetuOkt.  78  N.  Y.  13;  Harmatt  v.  Brother- 
ton,  1  Denio,  B87;  Lam4t  t.  Bm,  IS  Barb.  288; 


iculor  actioD,  untU  tbe  oootrary  Is  showQ. 
:r  V.  Pearson,  S  Oray,  120. 61  Am.  Deo.  438. 
kd  It  has  been  said  that  the  doctrine  ttiat  when 
ts  of  special  and  limited  Jurisdiatlon  exceed 
T  powers  all  ooncemed  In  the  invceedlDBS  an 
e  In  trespass  has  never  been  canted  bo  far  as  to 
a  suit  against  the  members  of  superior 
ta  oC  geoeml  Juriedlotloo  for  anr  act  done 
1  in  a  Judicial  capacity.  Yates  v.IansiDff.S 
i0.29O,aJBiiiied,9  Johns.  896, 6  Am.  Dec.  SSOL 
xifot  tbe  Englisb  cases  assert  tbe  total  ezemp- 
of  Judges  of  record  Irom  reapoosibintyurao- 
itability  in  any  way  except  to  tbe  klnn  by 
ntberwereappoiated,  Cunoiagbam  t.  Buck- 
Cow.  178,  18  Am.  Deo.  m.  dtlng  Hamondv. 
etl,  3  Mod.  S18;  Killer  v.  Seare,  2  W.  Bl.  1141. 
;h  asare  by  law  made  Judges  of  another  shall 
•e  criminallj'  accused' qr  liable  to  action  by  tbe 
f  for  wbat  tbey  do  as  Judges.  Qrenvllle  t. 
8e  of  Phyaiolaoa.U  Hod.  88a,  1  Ld.  naym.461, 
It. CSe,  citing  Year  Books,  4^  Edw.  III. 9;  fl  Edw. 
.  See  also  Taalte  r.  Downes,  3  Moore,  P.  C.  80 
it.  is  said  in  courts  of  general  Jurisdiction  an 
n  never  lies  against  the  Judge  because  be  has 
Uctioo  of  all  causes-  in  courts  of  limited  Jur^ 
ion.  It  lies  only  when  be  exceeds  tbaC  Juiis- 
•  n  and  therefore  is  nut  in  the  cxervlse  of  his 
tol  authority.  Little  v.  Uoore,  4  N.  J.  L.  Ti,  7 
Dec.  874. 

Iiutify  an  Inferior  marlstratein  committing  a 
n  be  must  have  Jurisdiction  nut  only  of  the 
matter  of  tbe  complaint  but  also  of  the 
and  tbe  person  of  defendant.  Blgelow  v. 
so.  U  Jobne.  80. 10  Am.  Dec  laV. 
o  in  regard  to  Judges  of  general  Jurisdiction 
n  Clio  a  must  be  observed  between  excessive 
Jction  and  a  clear  absence  of  all  Jiirtsdlctlon 
be  aobject  matter.  Bradley  v.  Fisbw, 80  U.S. 
1I.83&,  20  L.ed.S46. 

JvrimUtUali  Is  tuemary  to  protect. 
ti>  the  eourt  hsa  uot  Jurladlctfon  tbe  whtte 
Jl.  A. 


pxoceedinir  is  coram  non  iudlM.  Hsisbalsea'sOase. 

10  Coke,  Tfta. 

'nae  Jodiee  is  Uable  where  heemrelses  an  anthor- 
i^notwltbiothescopeof  Usjnrisdlotloti.  Craig 
V.  Burnett,  88  Ala.  786. 

.  A  Judge  of  a  court  of  leootd  is  answerable  for  an 
act  done  by  Us  command  when  he  haa  no  Jurlsdic- 
tton  and  la  not  roisln  formed  as  to  tbe  facts  on 
which  Jurlsdiotloa  depends]  thus,  where  a  pnson 
Ihrtng  out  of  tlMtenltwIal  JurMlotlonof  aooanty 
court  was  committed  for  oontempt  to  not  oheylnK- 
a  summons  from  sncb  court  and  tbe  Judge  wan 
h^  Uable.  Houldm  v.  Smttb,  U  Q.  a  8U.  19  L.  J. 

When  a  Justice  tried  an  aetlon  for  assault  and 
battery  at  whicb  be  faad-no  jurisdiction,  and  gavci 
Judgment  for  plalntUT,  under  which  execution  wan 
Issued  and  defendants  property  sold,  be  was  held 
Uatrie  tortrcspass  attbough  be  noted  in  good  faith 
and  under  mlstafce  as  to  the  extent  of  bis  Jurtsdtc- 
tlon.  Woodward  r.  Peine.  1ft  Johns.  <S8. 

If  a  oourt  of  limited  Jiniadio()on  issues  a  process 
which  is  illegal  and  uot  merely  erroneous  tbe  mag- 
IscsateatierapfeinvtoentoroeaprooeBdinfffonuded 
on  any  Jud^nent.  sentence  or  oonvlctttm  in  such 
case  becomes  a  trespasser.  Blgelow  t.  Steams,  10 
Johns.  89.  U  Am.  Dec.  189. 

But  trespass  will  not  lie  against  a  Judge  for  act- 
ing Judicially  without  JurlBdlettou  unless  he  knew 
or  bad  tlie  means  of  knowing  of  the  dtfect  of  Jur- 
isdiction. CalderT.  Ha]kiet.8Moore.P.  CSS. 

8o  a  Justice  was  held  not  liable  where  he  had 
reason  to  believe  tbBtliebadJurisdlctlon,altbougb 
ttiere  was  an  arrest  m  an  notion  which  arose  be- 
yond tbe  territorial  lUntts  of  Us  JurMlotton. 
Gwlnne  t.  Poole,  H  Lutw.  887. 

So  It  amagistrate  bas  no  Jnrlsdlotlon  by  reason 
of  tbe  extotenoe  of  facta  wbloh  be  cannot  he  imp- 
posed  to  know,  but  wbloh  are  peouUarty  within  the 
knowledge  of  the  party  aggrieved,  no  action  can 
be  maintained  agalnsthim.  If  he  bad  no  aotual 
knowlediaoCthem.  PIKa  v.  Oartsr,  8  Btng.  78. 
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Clark  T.  SbldridM,  S8  Barb.  61;  Xtnekan  t. 
7^offlM,9N.T.Week.  Dig.82;  firanfl-v.  Jfom'- 
$tm,  12  Hub,  Mil  A^ertv.  R«MeU,  50Hud,S83; 
ifetf  T.  JSocA.  87  N.  Y.  56;  Marks  v.  Townsend. 
VJ  N.  Y.  890;  EtktrU  v.  JfaW,  8  Cent.  Rep. 
ftk,  lOa  N.  Y.  3»7;  J5V«^r  v.  Langbein,  4 
Cent.  Rep.  315, 103  N.  Y.  84;  Mottyn  v.  Fab- 
rigtu,  Cowp.  172,  1  Smith.  Lead.  Cas.  765; 
CaltUr  V.  halket.  3  Moore,  P.  C.  28. 

Mr.  J.  A.  MeGoDnell.  for  appellant, 
Vrooman: 

Tbu  sctioa  oannot  ataod  as  aeiiimt  the  Jus- 
lice  or  tbe  complainaat  for  the  followiDg  lea- 
sons: 

(1)  Ad  action  for  false  imprisonmont  cannot 
be  malatainttl  for  an  arrest  made  u&der  a  suf- 
fldeot  warrant  iasued  by  a  ma^tmte  baviiig 
Joriadlctlmi  afnfnat  tbe  partlea  upon  whose 
complaint  tbe  warrant  wax  issued. 

Wnldh^mv.  NieJiel,  1  Hilt.  45;  CampMlv. 
Ewait,  7  How.  Pr.  899;  Freeman  v.  Adamt,  9 
John*.  117;  Taylor 'v.  Traik,  7  Cow.  249;  Beaty 
T.  Perkim,  6  Wend.  882;  Barker  T.  BUtmm,  7 
Or«T>  58.  66  Am.  Dec.  487;  Howak  t.  Waller, 
81  N.  Y.  S.  a  458. 

(2)  A  Judicial  oiBcer  ig  protected  whenever 
he  .has  Jurisdiction  and  enough  is  sliown  to 
cult  upon  him  lo  decide,  even  though  he  err 
grossly  and  intentionally. 

Landt  T.  EiU$,  Markt  t.  Towntend,  and 
Fischer  y.  Langbein,  $upra;  HaUoek  x.  Bom- 
iny,  69  N.  Y.  288;  LewU  v.  Bote,  6  Lans.  306; 
Sowak  T.  Wa^,  $upra. 


(8)  Where  a  JusHce  of  the  peace  has  Jaris- 
dlctton  of  tbe  person  and  of  tiie  subject  natter 
of  thp  proceedings,  tbe  doctrine  of  jiidldal  Irre- 
spDnsibUitv  protects  him  from  any  adioo  of 
false  imptfsonmcDt. 

Keanert.  Morriton,  12  Hun.  304,  and  caws 
therein  dted;  Hoioak  v.  WaUn,  supra, 

(4)  And  when  in  the  course  of  a  jadidal 
proceeding  a  judge  is  required  to  paes  upon  a 
question,  the  law  as  to  which  is  in  such  a  coa- 
ditioD  as  to  afford  ostensible  support  lo  eacb 
side  of  tbe  proposition  presented,  so  that  dif- 
ferent minds  might  well  be  led  to  different 
conclusions  as  to  the  proper  course  to  pursue 
in  disposing  of  the  case,  tbe  judge  cannot  be 
held  ItAble  for  a  decision  made  b;  him  in 
good  faitb  and  without  malice. 

Laitffe  T.  Benedict,  8  Hun,  868,  affirmed,  78 
N.  Y.  12;  Miiuhan  v.  rAamof,  «N.  Y.  Week. 
Dig.  83;  Undt  v.  ffilta,  19  Bath.  388;  Afm 
T.  Buaaell,  60  Hun,  282. 

Mr.  WflUmm  H.  Gilman,  for  respondent: 

When  courts  of  spedal  and  limited  Juris- 
diction  exceed  tbetr  power,  the  whole  proceed- 
ings are  coram  non  judiee  and  roid,  and  ail 
concerned  are  liable. 

Lange  t.  Benedict,  78  N.  Y.  84;  Tate»  r. 
TMtiting,  fi  Johns.  289;  RaruJalt  r.  Brigham, 
74  U.  8.  7  Wall.  528.  19  L.  ed.  385;  WaO*- 
viorth  V.  McCvUough,  10  Johns.  98;  Bigtlm  f. 
Steam*.  19  Johns.  89,  10  Am.  Dec.  189;  Cbsfl 
V.  I^e^grd.  8  Johns.  Cas.  27;  Warner  t. 
Perry,  14  Hun,  887;  MygaU  t.  WaMunt,  15 


Oonetwtrmeuof  determtnationbvjMdQenfijueatum 
of  iuriadictton. 

ne  dlstlQotlon  here  seems  to  be  tbot  If  the  Judfre 
decides  that  the  aabject  matter  is  witliin  his  jnrts- 
diction  when  it  is  not  he  is  liable,  but  if,  bavlnir 
Jurfediotlon  of  tbe  subject  matter  genenillr,  be  er- 
roneousiy  tleoldes  that  tbe  facta  of  the  particular 
ease  bring  it  wlchln  snoh  jurtodlottoo,  he  la  not 
liable. 

Thus  an  aotkm  doesnotUeasaiDStaJndge  where 

he  had  JurlsdlctlOD  of  tbesubjeot  matter  forerroie 
of  Judgment  la  determiutng  that  the  faots  of  tbe 
particular  case  bring  it  within  tbat  jurlsdiocton. 
Busteed  r.  Parsons.  M  Ala.  aOB,  SS  Am.  Bep.  W. 

If  anaotlonlB  tnousbtio  aooortof  Itmlted  Jur- 
isdiction, and  the  defendant  pleads  to  the  Jurisdic- 
tion, the  court  must  decide  whether  they  havelCor 
not,  and  if  tbey  decide  tbat  they  have  In  a  case 
where  thejr  clearly  faave  not,  and  proceed  to  give 
judsment  against  defendant  and  act  on  that  decis- 
ion they  are  liable.  WIngate  t.  Walte,  6  Me«8.  k 
W.  746. 

A  nugtotrate  who  oommlts  a  party  in  a  case 
where  he  has  no  Jurisdiction  Is  liable  to  an  aetfon 
of  trespass:  but  where,  if  tbe  foots  alleged  are  trae 

the  magtstrate  has  Jurtodlotlon,  hie  liability  cannot 
be  affected  by  the  trutb  or  faUlty  of  the  facta. 
Gave  V.  Mountain,  1  Mann.  *  O.  SSI. 

Where  a  court  of  apeobU  seeslons  has  no  Jurlsdlo- 
Uon  of  a  charge  of  "wtllfoUy  and  maliciously  uw 
hitching  tiie  horses  from  a  wagon,"  but  takes  Jur- 
iadiotion  and  causes  the  arrest  of  the  aooused,  the 
Justice  will  be  Uabte  for  false  imprisonmenL  Watt 
T.  Green,  SParfe.  Orbn.  Cas.  IBS. 

Where  the  Judicial  olBoer  baa  JurtadloUon  of  the 
subject  matter  and  he  Is  colled  upon  to  make  a  de- 
termination of  the  question  whether  or  not  the  oaae 
It  a  proper  one  for  blm  toaot  upon,  tbe  decision  is 
a  Judtctal  one  and  he  will  be  protected  irtiether  be 
decides  correctly  or  erroneously.  landt  v.  Hilts, 
19  Barb.  883. 

Wben  an  informaUoa  la  presented  to  a  magia- 
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trate  It  Ig  his  duty  to  dedde  what  to  do  with  reapeot 
to  It.  He  has  Jurisdiction  of  tbat  question  and  Us 
wrong  decision  upon  it  will  be  a  Judicial  error  for 
wblcb  the  law  will  not  punish  him.  Ayers  v.  Bus- 
B(rfl,MIHuD.2aK. 

A  .lustfoe  will  not  be  liable  if  upon  exanlnatkm 
of  the  ftiots  set  out  in  an  affidavit  he  oonchides  tbat 
they  are  sufflcfrat  to  warrant  tite  arrest,  thonik 
tb^  may  be  digbt  and  InooMdnstTe  yet  tendliig  tP 
prove  tbe  offMase  obBrged.  Qillett  r.  IMeboM,  t 
Kan.4£7. 

Where  a  Judge  in  a  proceeding  before  him  as  to 
the  commitment  of  an  alleged  Insane  person  ens 
in  bis  Judgment  aa  to  whether  tlie  facta  preseetsd 
to  him  do  or  do  not  confer  Jurladtotdon  upon  Urn 
to  act,  he  is  not  liable  to  an  action  for  false  Impris- 
onment  by  the  person  committed  by  him  oa  iDtaae 
though  he  errs  In  Judgm«it.  Ayera  r.  Bondl,  n 
Hua.su. 

Tbe  doctrine  tbat  an  oflloer  baring  general  pow* 
ers  of  Judicature  must  at  his  peril  paas  upon  tin 
question,  which  is  often  one  dilBoult  of  scdntioa. 
whether  the  facts  before  bim  place  tbe  given  osae 
under  bia  cog  alliance  or  not.  Is  as  unreasooatJe  ss 
it  la  impollttc.  But  a  Judge  of  special  and  United 
Jurisdiction  is  responsible  for  taking  Jurisdiction 
In  a  case  unless  by  the  complaint  or  other  proceed* 
Ing  ttie  case  is  put  at  least  oolorably  under  bis  Ju- 
risdiction. Grove  V.  Ton  Duyn,  HV.J.L.M. 

Where  a  Justice  has  Jurtsdietion  only  to  ooniiDlt, 
be  Is  liable  If  he  Inflicts  a  penal  sentence  for  the 
offense:  and  the  fact  that  tbe  Justice  had  Jnrladio- 
tlon  over  the  subject  matter  for  one  purpose  Is  of 
no  avail  in  an  action  against  bbn  for  tbe  exerdM 
of  ezceaslve  Jurisdktlim.  Pataaok  v.  Ton  Gerieb- 
ten.  10  Ho.  App.  i»L 

Jvdge  edndHded  by  sbitvf org  grant  i»BriiM*m. 

Where  tbe  statute  enables  a  Justice  to  imat  • 
writ  of  domestic  attaobmeot  upon  tbe  Oling  ot  a 
bond  by  tbe  party  applying  for  ttie  writ,  tbe  JustW 
aeU  tat  exoesB  ot  the  JulsdlaUon If  hetaiHStba 
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N.  T.  818-321;  HosU  r.  Buaaea,  80  Baib. 

800. 

The  refusal  of  defendant  Cbase  to  permit 
ptaintiff  to  have  a  trial  after  the  ioteiTention 
of  a  grand  jury  was  not  a  judicial  error.  It 
was  a  juried  ictional  defect  that  rendered  the 
mbsequcDt  prot^eding^  entirely  void. 

Ii  was  an  assumption  of  power  tbat  tbe 
court  did  not  possess. 

ftopfc  V.  Austin,  49  Ilun,  396;  Code  Crim. 
Proc.  gS  56,  21t,  chap.  7.  See  Tract/  v.  Sea- 
mant,  7  S.  T.  S,  R.  144;  Fischer  v.  Langbein, 
i  Cent.  Rep.  215,  103  N.  Y.  84. 

If  defendant  Cbuae  could  be  said  to  have 
originally  possessed  jurisiUction,  his  proceed- 
iogs  after  the  bond  wax  offered  were  in  excess 
of  aod  beyond  bis  jurisdieiioo  and  were  coram 
noamdice. 

Gordon  v.  Longeii,  41  U.  S.  1«  Pet.  104.  10 
1.  ed.  903;  Striker  V.  Molt,  6  Weod.  465;  Case 
T.  Shepherd,  2  Johns.  Cas.  27. 


Peekham,  J.,  delivered  tiie  opinion  of  the 
court: 

The  defendant  Chase  was  a  justice  of  the 
peace  in  Jefferson  County;  and  tbe  defendant 
VTOoman,  in  August.  1887.  appeared  before 
him,  and  made  a  swotn  complaint  aieainst  tbe 
abore  pluiotiff,  cbarfting  that  be  supptied  to  a 
certain  butter  manufactory  diluted  milk.  etc. 
Tbe  justice  inued  a  warrant  for  tbe  arrest  of 
the  plaiDllfC  upon  such  complaint,  and  be  was 


r,  VnoowAV.  141 

thereupon  ancBtea  and  brought  before  tbe  jus- 
tice. The  offense  charged  against  tbe  plaintiff 
was  a  violatloo  of  cbapter  183  of  tbe  Laws  of 
1K85,  which  was  a  misdemeanor.  Tbe  plain- 
tiff, when  arraigned  before  tbe  justice,  pleaded 
not  guilty.  Tbe  district  attorney  appeared  for 
the  people.  Tbe  record  shows  that  the  plain- 
tiff waived  a  preliminary  examinalioo,  and  of- 
fered to  give  bail  for  bis  appearance  4t  the 
next  grand  jury  of  Jeffersoo  County.  Tbe 
justice  overruled  tbe  offer.  Tbe  plaintiff  then 
demanded  a  jury,  which  was 'summoned,  tbe 
case  was  tried,  and  the  plaintiff  found  guilty 
and  sentenced  to  pay  a  fine  of  $100.  and  to  be 
imprisoned  until  it  was  paid,  not  to  exceed 
ninety  days.  He  waa  thereupon  taken  by  a 
constable  to  tbe  county  jail,  and  was  there  in 
cooflDement  frcnn  early  in  the  morning  until 
some  time  in  tbe  afternooo,  when  his  counsel 
procured  bis  discbarge.  The  case  was  taken 
to  tbe  Court  of  Sessions  of  Jefferson  County, 
where  the  conviction  was  afBiraed.  but  upon 
appeal  to  the  general  term  of  the  supreme 
court  it  was  reversed,  and  tbe  plaintiff  dis- 
charged, upon  tbe  ground  that,  after  theplaia- 
tiff  had  offered  to  give  bail  to  the  er  -nd  jury, 
the  justice  should  have  accepted  ft,  and  that 
be  erred  in  then  deciding  to  try  tbe  plaintiff. 
The  plaintiff  commencea  this  action  for  false 
imprisooment  aod  malicious  prosecution,  aod 
upon  tbe  trial  he  abandoned  the  latter  ground, 
and  sought  tu  recover  for  the  false  imprison- 
meot  Upon  these  facta  tbe  trial  court  non- 


writ  without  a  bond  and  becomes  liable  as  a  tres- 
paaser.   Barkeloo  v.  Raodall,  4  Blaclif.  41ft. 

So  vbete  tbe  statute  pennirted  ezeoutioD  to  issue 
aiaflrtlmeartertwentr-four  lioars. and  tbe  Jus- 
ttce  Issued  an  ezeoutlon  In  two  or  three  houts  after 
nudering  Judgnncnt.  be  was  beld  liable  In  an  ac- 
tion of  CrespaSB.   Brf  RgB  v.  Wordwell,  10  Uass.  350. 

8o  where  tbe  justice,  wtao  had  no  authortty  to 
order  a  persmi  aoonspd  of  a  criminal  offense  to  be 
oDinnitted  until  asutaaequeot  day  forexamlna^n, 
without  the  acaused  being  first  brouslit  before 
hira.  Issued  a  warrant  for  the  arrest  of  an  Indiiid- 
wl  upnn  acrlmlnal  charge  on  Saturday  night,  with 
dliectlODS  that  tbe  aoouaed  be  committed  until  the 
loUowlDff  Honday.tlie  jnstloe  waa  beld  liable. 
Pratt  V.  HiU.  16  Barb.  SOS. 

Wbere  a  Justice  Issues  execution  containing  a 
eommaod  to  arreat  tbe  body  of  the  Judgment 
debtor,  knowing  timt  the  law  prohlt>lts  sui-h  ax^ 
rest,  be  wDl  be  liable  to  the  debtor  In  trespass. 
BuBlvan  v.  Jones,  2  Gray,  570. 

Wticrc  the  statute  provided  that  In  a  certain  class 
otcascatno  magistrates  should  sit,aQd  ooeonly 
attempted -to  act  and  after  a  mistrial  otiarged  de- 
feodant  with  tlie  costs  and  issued  hta  ezecutioo  imd 
caused  property  to  be  sold,  he  was  held  liable  tor 
trtMpaas.  Bemtiert  v.  Kelly,  Harp.  L.  66. 

Where  a  statute  required  the  Justice  to  cause 
every  olTeader  in  a  certain  class  of  cases  to  be 
iwjught  Ix-fore  htm  before  proceeding.  If  he  pro* 
ceeds  la  the  abeenoeof  an  olEendar,  he  will  be  liable 
for  trcsDees.  filgelow  v-  Steams,  19  Johns.  8B.  10 
Am.  l>t?c.  ia>. 

Where  the  statute  required  that  a  wazraot  for 
tbe  exanf  nation  of  a  pauper  must  be  executed  by 
a  constable  of  tbe  (own  where  tbe  pauper  resided, 
and  it  was  issued  to  and  executed  by  tbe  cqnst^le 
of  another  town  and  tbe  pauper  brought  before 
JUKloca  who  made  an  order  for  the  paupei;^  re- 
moval, the  prooeediugStWere  hold  to  be  coram 
nan  judiec  and  void,  and  the  Justioee  liable.  R^j  - 
noldBv.  Orri8.7  Cow.9W.    ,  t  •  - 
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Under  a  statute  authorizing  tbe  imposition  ot  a 
Qne  on  tbe  conviction  of  certain  offenses  "to  be 
made  of  tbe  property  of  defendant  if  any  such  can 
be  found,"  and  if  not,  then  Impvlsonmeot,  a  Judg- 
ment that  In  case  defendant  did  not  pay  the  flno 
and  costs  he  should  be  at  onoe  oommltted  to  tho 
county  Jail  Is  unauthorized,  and  the  Justioe  will  be 
liable  to  case  It  Is  executed.  SbeldoD  v.  Hill.  S& 
HIoh.l7L 

Where  the  statute  barred  proseoutJons  for  tbcft 
In  six  years,  end  the  complaint  (Ued  November  12, 
isao,  showed  tbat  tbe  offense  was  committed  Sep- 
temtier  20, 1874,  the  Justioe  waa  held  liable  for  tak- 
ing Jurtadlctlon.  Taughn  v.  Congdon,  OB  Vt  Ul. 
48  Am.  Bep.  768. 

To  take  up  and  remand  a  man  to  another  State 
upon  a  prosecution  for  maintenance  of  a  bastard 
is  false  imprisonment  in  tiie  Justice.  Burllngbam 
V.  Wylee.  2  Boot,  162. 

A  person  can  oommlt  but  oneolienseon  the  samo 
day  by  exercising  his  ordinary  calling  on  Sunday 
contrary  to  Statute  2B  Gar.  IL,  chap.  7:  and  If  a  Ju»- 
tlce  proceeds  to  oonvlct  him  in  more  than  one  i>eo- 
alty  for  the  same  day  he  is  liable.  Creppe  v.  Diu> 
den.20owp.  640. 

Where  the  statute  gives  one  accused  of  assault 
and  battery  twenty-four  boura  within  which  to 
elect  to  give  bail  for  bis  appearance  before  the  next 
criminal  court  for  trial,  and  In  default  of  such  eleo. 
tion  requires  bis  trial  before  a  ouurt  of  special  ses- 
sions, in  a  case  where  one  was  brought  tefOTe  a 
Justl4^  upon  such  charge  and  was  ordered  to  give 
ball  for  his  appearance  at  the  next  criminal  court 
W/i  ooither  gave  bail  nor  requested  a  trial  by  a 
oourt  of  special  aesBions,  tbe  iustice  was  held  not 
liable  for  omitting  to  proceed  to  try  him  at  the  ex- 
piration of  the  tweuty-f  our  hours  and  leaving  biin 
still  In  custody.   Kenner  v.  Morrison.  12  Huo,  SOt. 

,  Where  a  Justice  on  complaint  of  violaUon  of  |ihe 
Sunday  I^w  hiul  the  offender  arrested  and  Impe^ 
afloe  on  bitp  bo  was  heM  not  liable  for  .treB|>aBl» 
alttuMoh  Clie,.faat>  aUeged  wer^-not.  withia  the 
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raited  tbe  i^alntlff,  and  upon  appeal  tbe  Judg- 
meot  of  nonsuit  was  aet  amde,  and  a  new  trial 
granted,  by  the  seoeral  term,  and  from  the 
order  gTaotlnE  the  new  trial  tbe  defeodaots 
appeal  here,  giving  tbe  usual  stipulation  for 
jiidgment  abaolute.  in  case  the  order  be  af- 
firmed. The  plaintiff  contends  that  upon  bts 
arraienmeDt  he  had  the  option  to  submit  to  a 
trial  oefore  thejiisiire,  or  to  demand  a  trial 
by  jury  after  iodictment,  and,  if  he  chose  the 
latler,  it  was  the  duty  of  the  justice  to  bold 
hira  to  answer  the  charge  before  a  court  hav- 
ing the  authority  to  inquire  by  a  grand  jury 
in  regard  to  tbe  aUef;ed  offense.  Having 
elected,  as  he  says,  to  give  bail,  tbe  jnsiloe  was 
bound  to  accept  It,  if  sufficient,  ana  he  bad  no 
longer  aoy  jurisdiction  over  the  subject  matter 
or  over  tbe  plaintiffs  person,  and  the  proceed- 
ings of  tbe  justice  were  thereafter  wholly 
without  jurisdiction,  and  be  and  all  else  con- 
cerned therein  were  liable  Id  damages  to  tbe 
plaintiff. 

Tfae  right  of  tbe  Justice  to  proceed  depends 
ufwo  the  construction  given  to  the  Statute  of 
ltl85,  above  mentioned.  If  tbal  statute  gave 
exclusive  jurisdiction  to  a  court  of  special  ses- 
sions 1o  try  allejied  offenders  against  its  pro- 
visions, then  tbe  justice  was  rigbt  in  bis  decis- 
ion to  try  tbe  plaintiff,  notwithstanding  bis 
demand  to  be  held  to  ball  to  the  next  grand 
jury.  Section  14  of  tbe  Act  provides  that 
"courts  of  special  sessions  shall  have  jurisdic- 
tion of  all  cases  arising  nnder  this  Act,  and 


their  jurisdiction  is  hereby  extended  ao  ai  to 
enable  them  to  enforce  the  peoalUra  Imposed 
by  any  or  all  sections  thereof."  The  proper 
construction  to  be  given  this  section  is  not  oor 
an  open  question.  In  People  v.  UarrU.  123 
N.  T.  70,  we  have  held  that  eiclnsive  jurii 
diction  was  not  conferred  upon  courts  of  m- 
cial  sessions  by  such  langui^.  This  dedwn 
had  not  been  made  wben  tbe  justice  pro«»ded 
to  tiy  tbe  plaintiff.  As  the  statute  did  not 
confer  this  exclusive  jurisdiction  upon  count 
of  special  sessions,  the  justice  was  boaod  by 
the  provisions  of  section  Sll  of  the  Code  of 
Criminal  Procedure,  which  direcis  tbe  mag- 
istrate, wben  the  peraoo  accused  b  bnn^ 
before  blm,  (o  inform  him  of  his  rigbt  to  bs 
tried  by  a  jury  after  indictment,  and.  in  case 
he  shall  elect  to  be  so  tried,  the  magistrate 
can  oolv  hold  him  to  answer  to  a  court  hav- 
ing aulboriiy  to  Inquire  by  tbe  intervenliM 
of  a  grand  jury  into  offensea  triable  Id  tbe 
county.  We  (biok  tbe  plaintiff  complied,  in 
substance,  with  tbe  provisions  of  thai  secUoa, 
wben  be  pleaded  not  guilty,  and  waived  pre- 
liminary examination,  and  offered  to  give  bail 
for  his  appearance  at  the  next  grand  jury  of 
Jeffnson  County.  There  can  be  no  room  for 
any  doubt  that  the  plaiotiff  did,  by  this  lan- 
guage, ask  to  be  tried  by  a  jury  after  indict- 
menL  It  was  the  duty,  therefore,  of  tfae  joa- 
tice  to  have  taken  bail  and  moceeded  no  nu- 
tber. 

In  trying  tbe  plaintiff,  and,  upon  bis  coIlri^ 


meaning  of  the  law.  Stewart  v.  Hawley.  n  Wend. 
M2. 

When  Juetloea  of  the  peace  have  an  authorlt]- 
given  to  them  br  statute  and  appear  to  have  acted 
wltliin  tbe  lurlsdlotion  so  ^veo  and  to  have  done 
all  that  there  was  required  by  tbe  Act  to  do  !□  or- 
der to  orl^oate  their  Jurfsdlotloa,  they  are  not 
ltfll>Ie  for  a  conTlotion,   Hasten  r.  Carew,  8  Bam. 

eccm. 

lwianet»  at  JurtaUetfon  taken  upon  aUetied  /ae(& 

Where  tlie  facts  were  posftlveljr  sworn  to  to  the 
case  of  a  clan  wlthla  the  jurisdiction  of  the  Jus- 
tice, and  be  deoMed  tliat  tbey  were  autSclent  to 
gire  him  jurlsdlctton.  be  Is  not  Itatrie  in  a  civil  ac- 
tion although  he  was  mistaken.  Boooek  v.  Cocfa> 
ran.  32  Hnn,  628:  Lowther  v.  Radnor,  B  Bast,  118. 

A  Justice  is  not  liable  for  cauelngtlie  arrest  of  an 
Innocent  person  if  tbe  arrest  is  made  upon  com* 
plalntduly  made.  Ballef  v.  Wlyglos,  B  Har.  KB. 

Wberetlieofflcerwasautborlsed  to  bold  to  ball 
he  la  not  liable  for  fttse  Imprisonment  Id  coiwe 
quence  of  an  arrest  upon  process  whlob  he  bar 
imied  upon  an  insulBoient  atBdavtt  where  It  pre 
sented  a  case  for  the  exercise  of  hia  Judyment. 
Barman  v.  Brotberson,  1  Denio,  S8B.  • 

Wbere  a  Justice  of  the  peace  granted  a  warrant 
without  any  Informatfon  apon  a  supposed  charge 
of  felony  he  was  held  UatHe.  Morgan  v.  Hughee, 
«  T.  H.  sat 

Where  a  Justice  of  tbe  peace,  before  whom  an 
otrender  against  tbe  Rtot  Act  arrested  on  view  was 
brought,  made  as  order  vlthont  a  previous  oom- 
platnt  In  wrltlDg  reqnlring  d)4endant  to  be  bound 
over  for  trlaU  and  on  his  refusal  to  comply  with 
•ooh  order  oommltted  blm  to  prison,  he  was  l>eld 
liable,  nacqr  T.  W111lama,4  Otan.lQS'.lDAm.Dec. 

A  magtatrate  having  no  authority  to  Isaoe  a  wai^ 
rant  for  arrest  In  a  ortoilnat  case  upon  a  eoniriaint 
tiie  facts  of  wlifoh  are  stated  upon  tnfomuttfoo 
andb^fwUlttfheoBusea  Ike  aaeoiad  to  bear* 

ML.  a  A. 


rested  upon  BiicbcomphOnt,  be  liable.  Comfort  r. 
Fulton.  18  Abb.  Pr.  278. 

Tbe  fact  that  tbe  oomplalnt  which  charges  tba 
oommlaslon  of  an  offense  In  positive  tenua  ta  s 
subsequent  part  of  It  states  on  Informathn  and 
belief  how  complainant  supposes  ft  to  hare  been 
committed,  dots  not  deprive  tbe  Justice  of  the  AvXj 
of  ezerctslng  his  Judgment  as  to  tbe  ezMenoe  of 
the  facte  and  be  will  not  be  Ifoble  for  an  error  of 
Judgment.  Garter  v.  Dow,  IS  wis.  28S. 

In  an  action  for  asMultand  ImpritionmentagsJnBt 
a  magletnite  be  pleaded  that  at  the  time  of  tbe 
treepan  a  felony  bad  been  oommltted  by  cwtaln 
persons  maktofr,  forging  and  oouoterfedtlDg,  sad 
that  a  reasoDaUesuaptolon  existed  that  tbe  pemcna 
arrested  were  Kullty.  It  was  held  that  the  wan 
bad  If  It  omitted  to  set  out  tlie  ground  upon  wUeh 
tbe  suspicion  was  founded.  Wesson  v.  Oanfldd,  S 
Blackf .  ¥». 

In  case  of  a  warrant  against  one  aa  the  htber  f£ 
a  bastard  oblld.  If  the  child  was  not  then  bon  or 
be  oomplaltit  was  not  reduced  to  writing  and  tts 
uother  had  failed  to  prosecute  fortlieobUd^iaabi- 
'«nance,  or  the  warrant  was  not  In  doe  fotai,  tta 
.oatletrate  Is  Uable.  Poulk  t.  8l0Mim,8  Blsakt 

m. 

But  wbere  complaint  was  made  to  a  Jnattos  that 
a  man  Was  seen  to  Aoot  a  dog,  and  there  wsa  noth- 
ing to  abow  tlMt  tbe  act  was  msllolous  or  needlts. 
no  defense  under  tbe  Acts  relating  to  cmtity  t» 
animals  was  made  out:  and  If  theJostioelBaaMl  a 
wftnant  for  tbe  arrest  of  the  one  who  did  the  ihoot- 
ing  be  la  UaUe  In  an  action  for  the  asnalt 
false  Imprisonment.  Warner  r.  Terry,  14  Hob,  m- 

lasulrw  wammts,  oltaehnients,  ((a. 

A  Jostloe  acts  ministerially  In  Issuing  and  deUrw- 
Ing  a  criminal  warrant  to  an  ofBcer  to  be 
and  If  It  Is  not  Valid  on  Ita  face  tfae  Justice  fi 
BIytiw  V.  TompUna,  %  Abb.  Pr.  4Ba, 

A  Justloe  in  lasali«a  wamnt  against  the  pnt** 
tire  fatter  of  a  Imtard  cUU,  under  H.  T.  8» 
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lioa,  committiDchim  to  prisoD,  has  tb«  justice 
leDdered  blmself  liable  in  damages  to  tbc  plain- 
tiff? He  did  eiTODeoufil^  decide  that  be  bad 
tbe  right  to  try  the  plaialiff  notwltbstaoding 
bis  demaDd;  tmt  bas  auch  erroaeous  decision 
rendered  bim,  as  to  all  future  acts,  a  trespas- 
ser? The  aoBwer  depends  apoo  a  matter  of 
JtttiadiclioD.  It  la  not  a  qaestion  of  Jurisdic- 
tion to  proceed  with  the  tnal  notwlthstaodlDg 
tbe  demand,  but  it  Is  a  question  of  jurisdiction 
to  decide  whether  he  has  or  has  not  that  right. 
MsotfeslI^,  be  does  not,  as  a  matter  of  law,  ac- 
quire juTiadiction  to  proceed  1^  deciding  that 
be  has  it;  but,  being  confronted  with  ibe  ques- 
tion of  Jurisdiction,  baa  he  the  power  to  decide 
it  so  far  that  his  erroneous  decision  that  be  has 
it  exempts  bim  from  Uabtllty  on  tlie  ground 
that  be  bas  only  made  a  judicial  error  or  an 
error  of  judgment  upon  a  question  of  law 
wbich  he  was  bound  to  decfrte?  In  such  a 
case  as  tb)s,  it  must  be  remembered  that  tbe 
justire  bad  in  the  first  instance,  at  all  erents. 
jurisdiction  of  tbe  subject  matter,  viz.,  tbe 
in)^niry  into  alleged  oilenses  asalost  tbe  pro- 
Tisions  of  this  Act.  and  tbe  trial  of  alleged  of- 
fenders. Tie  also  bad  jurisdiclion  of  tbe  person 
of  tbe  plaintiff.  Full  jurisdiction  bad  thus 
been  contided  to  the  justice  orer  tbe  subject 
niattpr  and  person  at  the  time  when  tbe  plain- 
tiff was  arraigned  before  bim.  In  tbe  absence 
of  a  proper  demand  and  tbe  giving  of  sufficient 
bail,  it  waa  the  duty  of  tbe  justice,  and  his 
jurisdiction  continued,  to  try  the  accused. 


ActE.  24.  chap.  18.  acts  mlntsterittUr  and  If  he  Issues 
a  warrant  wltbout  a  proper  oomplalnt  be  will  be 
liable  for  false  Imprisonment.  Wallsworth 
MoCallougb.  10  Johns.  08. 

Where  a  Justice  without  authority  of  law  Issues 
a  procens  for  arrest  he  will  be  guitty  for  tho  tres- 
pass: anil  honesty  of  purpose  caanot  Justify  him. 
TniesdeU  v.  Combs,  SB  Ohio  St.  I8(t 

Bnt  where  a  Jostloe  wrongfully  Issued  a  warrant 
wltbout  oath  a^Dst  a  freeholder  at  the  Instigation 
of  the  oomplalnant  and  with  do  means  of  knowing 
that  tbe  defendant  was  a  freeholder  be  was  held 
not  Uable.  Rogers  v.  MuUIoer,  S  Wend.  UT,  U  Am. 
DecSU. 

A  Joatlce  to  not  liable  for  causing  the  arrest  of  & 
penon  uierdy  because  he  made  a  mistake  In  failing 
to  take  an  examination  of  the  oomplalnant  and  to 
reduoe  tbe  aame  to  writing  as  required  by  statute. 
Vowak  T.  Waller.  81 N.  T.  8.  R.  «n. 

When  a  Justice  with  full  knowledge  of  the  tacts 
iMues  a  warrant  for  arrest  In  case  of  anaasaultand 
hattery  conmiltted  In  another  State,  which  Is  exe- 
cuted, he  Is  liable.  HfUer  r.  Orice.  2  Rich.  L.  27. 

In  contrast  with  the  weight  of  authority  else- 
where to  tbe  following: 

The  error  of  a  magistrate  In  tanlng  a  warrant 
without  affldarit  wUl  not  render  htm  liable  for 
damages  If  he  acted  In  good  faith  and  for  what  he 
deemed  to  be  for  the  public  good.  Haguire  T. 
Hughes,  18  La.  Ann.  8S1. 

ntemeremformaUtyof  the  warrant  upon  which 
a  person  la  arteated  f(»a  teeaoh  of  tbe  peace  is  not 
aiiffl<4rat  to  render  tbe  Jimloe  liable.  Cooper  v. 
Adams.  8  Blaokf,  2M. 

Where  to  give  a  Justioe  jurisdiction  to  tosne  an 
attachment  proof  moat  be  made  that  defendant  Is 
ooQcealed  or  has  deputed,  etc  If  the  attaobment 
Issues  wltbout  suoh  proof  tbe  Joattoe  will  be  a  trea- 
passer.  Adklna  t.  Brewer,  8  Cow.  flOB,  1ft  Am.  Dec. 
284. 

If  a  magistrate  fvaea  a  aearob  warrant  wltbout 
tbe  proper  oatb  toaapport  It,  and  Itlsanonted,  ba 

14  L.  R  A. 


This  woald  seem  to  be  the  case  where  juris- 
diction having  thus  attached,  the  dedskHi  of 
ttie  justice  to  try  tbe  plaintiff  waa  only  an  er- 
roneous exercise .  of  such  jurisdiction.  It  la 
unlike  tbe  case  where  jurisdiction  has  never 
been  conferred,  and  the  justice  derided  to  ex- 
ercise a  power  that  be  does  not,  and  never  did, 
poeaesa.  Hm,  in  the  cotuw  of  proceedlnca 
which  he  waa  forced  to  institute,  and  In  the 
case  of  one  over  whose  person  he  bas  properly 
acquired  jurisdiction,  tbe  iustice  is  confronted 
with  tbe  necessity  of  deciding  a  question  de- 
pending upon  tbe  construction  to  be  given  to 
a  statute,  and  that  question  must  be  decided 
by  him  one  ynj  or  tbe  other  before  be  can 
take  anoUier  step  in  those  proceedings  which 
up  to  that  moment  have  been  legally  and  prop- 
erly pending  before  bim,  and  over  which  be 
bas  had  full  and  complete  jurisdiction.  It 
seems  plain  that  bis  decision  upon  the  question 
is  one  in  the  course  of  a  proper  exercise  of  the 
jurisdiction  flrrt  committed  to  bim,  and  that 
bia  error  in  deciding  that  be  had  jurisdicllon 
to  proceed. waa  an  error  of  judgment  upon  a 
question  of  law,  and  that  be  ia  tberefore  not 
responsible  for  such  error  in  a  civil  aclinn.  It 
is  unlike  the  case  where  a  justice  of  the  pence 
proceeded  to  try  a  civil  action  for  assault  and 
battery.  Woodieard  v.  Pairu,  15  Johns.  492, 
Tbc  justice  never  bad  In  such  case  obtained 
jurisdiction  over  the  sublect  matter,  and  he 
could  not  obtain  it  by  deciding  that  be  bad  it. 
Tbe  case  falls  under  the  principle  of  law  that. 


will  bo  liable  for  trespass.  Grumon  v.  Raymond,  1 
Conn.  iO.  6  Am.  Deo.  SOO. 

A  warrant  In  tiw  form  provided  In  criminal  cases 
against  a  party  proceeded  against  for  n  forfeiture 
enforceable  only  by  dvll  action  though  irregular 
doea  not  render  tbe  Juatice  liable.  Carter  v.  Dow, 
M  WtB.a8. 

^ffrrora  oecurring  after  ao^ulrinii  iuriaAiction. 

Action  does  not  lie  agaluxt  a  Justice  for  error  la 
Judgment.  Ambler  v.  Church,  1  Root,  211;  Reld  r. 
riood,  8  Nott  *  MoC.  168, 10  Am.  Dec.  582. 

Where  a  magistrate  bas  Jurisdiction  but  mistakes 
the  law  be  cannot  be  sued  for  an  illegut  act  without 
previous  notloe  under  the  Pennsylvania  statutes, 
Jones  V.  Hughes,  S  Serg.  ft  R.  296, 0  Am.  Deo.  864. 

An  action  will  not  He  against  a  Judge  of  pmbsto 
for  neglecting  to  take  security  from  the  guardian 
of  an  Infant  although  the  infant  hod  peraonnl  es- 
tate and  the  guardian  was  a  bankrupt,  Phelps  t. 
Sill.  I  Day.  3UL. 

No  action  can  be  maJhtalncd  against  a  county 
Judge  for  failure  to  require  a  guardian  to  renew 
his  bond  or  to  give  further  security  on  acoouot  of 
tho  Insolvency  or  removal  of  his  orlgfoal  smetlee. 
Hamilton  v.  Williams,  28  Ala,  STT. 

A  Justioe  of  the  peace  who,  bavtag  Jnrtodlotloa 
over  the  subject  matter  of  a  criminal  charge,  errs 
lo  the  Judgment  rendered  against  the  defendant  as 
to  the  obaracter  and  extent  of  his  Jurlsdlotlon,  will 
not  be  held  Uatde  in  damaoes  If  be  acted  in  good 
ftaltta.  BeU  V.  MoKinoey.  €8  Mtas.  187. 

8o  where  tbe  Justice  taa  anthority  to  lolHet  a  One 
In  a  partloalar  case  the  mere  fact  that  heimpceee  a 
lanier  line  than  he  has  aothorfty  to  impoaa  will  not 
render  Umllatde.  Clark  v.  Holtirtdge^  18  Barb.  81. 

Where  tbe  Justice  bad  JorladlotloBot  the  subject 
noatter  and  gave  Jodgment  for  mOTO  than  1800818. 
while  the  statute  Omlta  tbe  whole  eoats  to  that  sam. 
tbe  Justioe  oould  not  be  bdd  Mable  for  trospaes  to  a 
peiaoii  imprisoned  under  an  exeeatloa  Issued  en 
tfaejadgment.  BDasrT.Totten»M»a.UI. 
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where  a  juilsie  never  has  bad  jurisdictioo  oyer 
tbe  subject  matter,  be  acts  as  a  trespasser  f  ropa 
ibe  begtanioit  in  assumfng  it,  aacl  bis  deciRiun 
Ibat  be  has  it  Is  do  protectioo  to  bim.  I  know 
it  waa  staled  in  Gordon  v.  L/mgeat,  41  U.  S.  16 
Pet.  ii7,  10  L.  ed.  900.  in  a  case  where  tbe  de- 
fendant took  tbe  proper  ste^  to  remove  nn 
action  brought  sfj^iost  bim  id  tbe  state  court 
to  the- United  States  court,  and  where  tbe 
judge. of  (he  state  court  persisted,  nolwitb- 
standing  those  steps,  fn  trying  the  cause,  that 
every  step  subsequeally  taken  by  the  slate 
court  in  tlie  exercise  of  jurisdiction  was  coram 
non  juiiice.    Yet  in  such  a  case  tbe  question  is 

fiut  whether  the  state  judge  would  be  liable 
or  proctediog  willi  tbe  case  in  tbe  booei^t  ex- 
ercise of  his  iutlgmeDt.  Lange  v.  Benedict,  73 
N.  Y.  13.  86. 

And  in  a  case  where  a  plea  of  title  to  real 
estate  is  put  in  before  a  Justice  of  the  peace, 
which  oufts  bim  of  junsdiclioD,  would  the 
justice  be  liable  in  case  be  erroneously  decided 
that  be  continued  to  have  jurisiliction?  This 
question  is  also  put  in  tbe  course  of  the  opin- 
ion iu  the  case  of  Ijtnge  v.  Benedict,  aupra.  and 
wilb,  as  I  think,  a  leaning  on  the  part  of  tbe 
learned  judge  towards  the  position  of  doq- 
responsibility.  The  jurisdiction  existed  In 
hoib  cases  at  one  period,  and  it  was  on  account 
of  tbe  sieps  taken  in  tbe  course  of  the  pro- 
ceediugs  in  the  cases  that  Ibe  court  or  judge 
was  called  upon  to  say  whrthcrbls  jurisdiction 
had  rsa%d  or  not.  It  seems  to  me  that  the 
erroneous  dedsion  of  ibat  queslioa  did  not 
render  the  judge  liable  in  either  case.  Unless 


I  Tbe  JuBtioe  ta  not  liable  for  adJoumlnR  a  cwise 
altbouKb  no  verified  auwor  boa  been  laterpoaed. 
Iterwln     Rogers,  2a  N.  T.  fl.  B  4(M. 

No  action  lies  against  a  Justice  for  refuslogtu 
take  tiall  on  a  char^  of  mWenipanor,  alnoe  bta 
duty  Id  that  respect  is  not  merely  mlnlBteral.  LId- 
fonl  V.  FItzroy.  IB  Q.  B.  m 

Wberea  judge  aotlog  Id  a  matter  within  bis  Ju- 
ilsAlotiOD  enters  an  order  reinstating  a  cause  with- 
out ootioe  be  la  not  liable  to  tbe  party  avgrleved 
althonerh  be  bad  no  right  to  do  so.  Hughes  v. 
McCoy.  11  Colo.  GOl. 

So  wheo  a  justice  grants  an  adjoummeat  to  a 
plBlDtlS  not  entitled  to  it.  and  aubeequently  ron- 
dera  Juditment  and  lasues  execution  on  which  the 
property  of  the  defendant  iasold,  he  Is  not  liable  as 
a  treBpaaaer.   HortOD  t.  Auchmoody,  7  Wend.  Kn. 

A  jnttioe  is  not  liable  to  an  fodlvldual  beoausu  of 
failure  to  render  Judgment  In  an  aotinu  tried 
beftH«  bim  within  four  days  after  Its  flnal  submla- 
Blon.  Bvarts  r.  Klebl,  8  Omt.  Rep.  88t,  lOt  N.  T. 

I         JBnforcement    outAorfty;  enutemvL 

An  action  will  lie  agalnat  a  Judge  of  the  eccleai- 
asUcal  ooDrt  who  exooniiDuulcntca  a  peiMn  for  re- 
f  uaiDg  to  obey  an  order  whtcb  tbe  court  was  not 
aatlimlMd  to  maka  Beauraln  v.  Scott,  8  Oamj/b. 
1888. 

fiof' where  the  vloBr>(reBeral  bad  Jurisdiction  tn 
-  grant  admlnietTatleD  aoddJrecteda  certain  person 
to  act  OS- admkilstnitor  and  tbe  latter  refoKd. 
'Whereupon,  be  ww  •soommunfoated,  it  was  held 
ttere  waa  po  MataUllr.  Aokeriey  T.  FarklDSOD,  3 
UMiteA&ttU 

A  jnatioe  of  the  peace  ia  not  liable  for  causing  tbe 
onMt.ndlBBvcleooisaDt  ot  one  whcbasfalled  to 
.otMVNi  fubvoHM  IsMwdbv  blntitoNifrb  tbe  subpoenn 
wa»  inauAeifait  to  wqiUie  tb«  attendanoe  ot  the 
person  spntet  and  the  warrfint  was  direoted  to  the 
14T4.R.A. 


I  tbe  proper  steps  were  taken,  the  judge  liad 
power  in  each  ease  to  proceea  and  try  ft;  and 
.  so,  althougb  the  application  to  remore  Isprop. 
:  erty  made,  it  is  addressed  to  tbe  legal  discie- 
tion  of  Ibe  Judge  upon  tbe  papers  presented, 
and  a  question  of  law  is  presented  for  htm  to 
decide.  His  erroneous  decision,  while  con* 
ferring  no  jurisdiction  upon  bim,  is  still  such  a 
judicial  determioatioa  of  a  matter  aJmdy 
properly  pending  before  him,  and  over  which, 
up  to  that  moment,  he  had  jurisdiction,  that 
he  must  be  protected  from  a  dvU  action  In  n- 
gard  to  it. 

It  has  been  bcid  {Butler  t.  Potter.  17  Johns. 
145)  that  where  a  justice  entered  juditraentfor 
more  than  five  dollars  costs,  when  the  statute 
prohibited  judgment  for  more  than  that  sum 
for  costs,  the  Judgment  was  voidable,  hut  not 
void.  Re  baa  jurisdiction  to  give  judgment 
for  some  amount,  and  hence  bis  decision  to 
give  it  for  more  than  tbe  statute  allowed  was 
not  void.  The  case  of  Prigg  v.  Adamt,  2  Salk. 
674,  was  cited  as  sustaining  tbe  principle.  The 
judgment  in  that  case  was  declared  to  be  void, 
as  in  violation  of  an  act  of  parliament,  because 
rendered  in  a  cose  arising  in  Bristol,  where  the 
act  provided  Ibat  In  such  a  case  no  judement 
should  be  entered  in  a  court  of  Westminster 
for  less  than  a  certain  sum,  and  tblsjudgment 
was  for  less.  The  defendant,  an  offloer,  took 
tbe  plaintiff  on  a(».  m.  issued  on  the  judgmcot, 
and  it  was  held  that  the  same  was  a  prot«ctioo 
to  the  officer.  See  also  &aHe  v.  Eotdridge,  68 
Barb.  61. 

£So  it  has  been  held  that  granting  an  adjoum- 


iberlff  or  any  oonstalite,  when  by  statutejt  Khould 
have  been  dlraoted  to  the  ^erlS  aJooe.  Alloc  v. 
Beeoe,  8S  Fed.  Hep.  84L 

A  Justice  of  the  peace  may  commit  tor  contempt 
and  is  not  liable  to  an  action  on  tbe  case  for  what 
he  doea  Id  his  Judicial  capacity.  Lining  Ben- 
thatD.  8  Bay.  1. 

Where  a  magistrate  Unas  a  witness  tOrooDtempt 
the  amount  is  not  recoverable  back  before  another 
Justice.  Hoor  v.  Ames,  8  Col.  170. 

Where  a  Juror  returned  a  verdict  ot  not  guilty 
contrary  to  the  direction  of  tbe  court  and  was 
,  oemmitted  to  Jail  for  oontempt  tlw  judge  waa  beM 
not  liable  to  an  action  altbou^  the  oommltment 
was  erroneous.  Hamond  v.  HowcU,  1  Hod.  181,8 
Mod  ,  218. 

Where  a  Justice  Is  given  power  to  punlab  a  wtt- 
noH  tOr  ooatempt  for  refusing  to  onswnr  a  proper 
and  perilneDt  question,  when  there  Is  an  ootb  <rf 

the  materiality  of  tbe  testimony,  a  Justice  Is  liable 
for  false  ImprtKonmeat  for  committing  one  for 
contempt  where  uo  oath  was  made.  Butherf  ord  v. 
Holmes,  W  N.  T.  868. 

So  where  a  jusUoeoT  the  peace  committed  a  wlt- 
neas  to  prison  for  oontempt  tn  the  course  of  a  trial 
of  a  case  of  wlilcfi  a  police  court  bad  ezduslpe  Jo- 
risdictton  be  waa  bold  llaUe  to  an  aoClmi  by  the 
witneaa.  Piper  r.  Pearson,  8  Omy.UlKIl  Am.  De*^ 

<as. 

Whore  t  Justice  after  certiorari  to  bring  up  pro- 
ceedings ttetOr*  him  proceeded  to  try  tbe  Issoe  and 
found  the  defendant  guilty  he  was  held  Uoblabi 
tresi«ss.  Case  v.  Shepherd,  2  Johns.  Ca».  27. 

Wltere,  after  trial  of  a  writ  of  replevm  in  wbkA 
ludgmCDt  ot  restil»ition  was  rendered,  detendiot 
appealed  and  the  Justloedetermlned  that  tbe  Juris- 
VoUm  of  tbe  appellate  court  bad  not  attached 
Oecause  of  defect  in'the^ppeal  bond,  and  ordered 
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meet  to  the  ptaiDtiff  In  a  justice's  court  In  a 
case  where,  by  law,  he  was  not  entitled  to  it, 
acleii  as  a  dlscoutinuance,  and  that  the  case, 
as  bclwi-ea  the  parties,  was  put  of  court,  and 
the  justice  bad  no  jurisdictiouto  proceed  fur- 
ther. Proudjit  V.  Senman,  8  Johns.  391.  Id 
Buch  case,  the  justice,  ootwitbstandin^  the  ad- 
journment, aasutned  to  retain  jurisdictioti,  and 
ren<^eTed  judgment  and  issued  escculion,  and 
defendant  s  property  was  sold  under  it  ■  It 
was  held  that  the  justice  was  not  liable  as  a 
trespasser.  It  was  said  the  court  had  jurisdic- 
tioD  over  the  parties  and  over  the  question  of 
adjoummeDt;  and  although  be  bad,  in  reality, 
no  legal  power  to  grant  the  adjournment,  and 
the  case  was  thereby  diacootiuued  as  between 
the  parties,  and  any  jud'^meDt  thereafter  ren- 
dfred  liable  to  be  reversed,  yet  the  justice  was 
not  liable,  because  bis  decision  to  grant  the 
adjournuieot,  although  in  a  case  where  he  le- 
gally had  DO  power,  was  yet  an  error  of  judg- 
ment, end  he  vas  DOt  liable,  because  he  bad 
jurisdiction,  and  was  called  upon  to  decide. 
UorUm  V.  Avehmoody,  7  Wend.  200.  So  in 
the  case  in  Se  Faulkner,  4  Hill,  598,  it  was  held 
that,  in  order  to  give  jurisdiction  to  Ibe  offlcer 
to  whom  an  application  is  made  for  a  warrant 
against  a  person  as  an  absoooding  or  a  con- 
cealed debtor,  the  affidaviiB  of  the  two  wit- 
nesKes  required  1^  3  Rev.  Stat,,  p.  8,  §  6,  must 
Mate  facts,  and  mere  information  and  belief  will 
not  answer.  And  yet  in  Harman  v.  Brother- 
ton,  1  Denio,  5H7,  the  alUdavit  stated  the  facts 
only  on  information  and  belief;  and  It  was 
held  that,  though  iDSufhcient  to  sustain  the  or- 


der to  bold  to  bail  against  a  motion  to  set  it 
aside,  it  i»-otect£d  ao  officer  making  Ibe  arreat 
against  an  action  for  falseimpriaonnieot.  The 
court  said  it  was  a  case  where,  upon  proper 
proof,  an  order  to  hold  to  bail  might  be  made. 
The  officer  had  jurisdiction  of  the  matter,  and 
acted  judicially  in  making  the  order,  and  it 
was  clear  he  could  not  be  made  answerable  as 
a  trespasser  for  an  error  in  judgment,  hi 
SUwart  V.  Baieley,  21  Wend.  553,  the  case 
arose  upon  the  statute  in  regard  to  tlie  observ- 
ance of  the  Sabbath,  which^pmhibitcd  servile 
laboring  or  working  on  that  day.  The  defend- 
ant, who  was  a  magistrate,  issued  his  warrant 
for  tbc  arrest  of  the  pIaiati£F  upon  a  complaint 
charging  that  he  was  on  the  Sabbath  day  per 
sonally  engaged  in  circulating  a  memorial  to 
the  Legislature  at  its  next  session;  and,  upon 
proof  made  of  that  fact  on  the  trial,  the  plain- 
tiff was  couvicted  of  a  violation  of  the  statute. 
The  plaintiff  brought  his  action  of  trespass  u> 
recover  damages,  but  the  court  held  that,  when 
complaint  was  made,  the  dcfenJuut  was  bound 
to  entertain  it,  and  exercise  his  judgment  on  it, 
and  whetlier  the  facts  disclosed  showed  prima 
facie  a  viol»tton  of  the  statute  was  a  question 
of  law,  for  the  erroneous  decision  of  which  the 
defendant  was  not  liable;  that  he  had  jurbdic- 
Uon  to  try  a  person  for  a  violation  of  the  law. 
and  he  was  therefore  compelled  to  decide  in  a 
ease  where  jurisdiction  over  the  subject  mat- 
ter belonged  to  him.  Other  cases  of  a  some- 
what similar  import  are  died  in  the  learoed 
opinion  of  Mr.  Jnttice  Hardin  in  the  court 
below. 


n«titutton  of  the  property  in  good  (aith,  exem- 
plary damaKes  were  not  recoverable  from  him. 
Smith  V.  Holland  (Tex.  Aop.)  May  20, 1801. 

A  Judge  of  a  superior  Aurt  is  not  liable  for  com- 
mittinR  a  defendant  for  contempt  for  refusal  to 
pay  aJfinonr  pending  an  appeal  from  a  former 
order  of  the  same  kind.  Roaa  v.  OriSn.  58  Ulcfa.  5. 

Where  the  ctnnoeUor,  who  bad  committed  a 
perBon  for  contempt  of  court,  recommitted  him 
after  be  had  been  dlacharged  by  tiie supreme  court 
on  habeas  corpus,  be  was  held  exempt  from  suit 
altboug'b  the  Judgment  was  errotwoua.  Yaten  v, 
lADBinBT,  5  Jofana.  290,  afflrmed,  9  Johns.  8H^  8  Am. 
Dec  28a 

So  where  a  juadoe  of  the  peace  bavin (r  power  to 
commit  for  contempt  oommtca  a  person  and  on  gooh 
pervon's  being  Uberated  leoomoitts  him  for  the 
sarae  otfenae,  such  justice  is  not  liable.  Oooka  v. 
Bangs,  31  Fed.Bep.6ia 

Wbere  a  judge,  after  aognlring  Jnrisdlotlon  vit  an 
application  far  a  warrant  of  commitment,  to  served 
wfthanlnjunctton  staying  further  proceedings  and 
suspends  the  matter  Inatead  of  adjoumfDg  It,  and 
after  the  dlSBOlutlOD  the  injunotion  pronounces 
JodffiiMnt  In  Che  absence  of  the  defendant,  there  is 
a  mere  error  <rf  jiidgmentandnotlackof  jurisdlc- 
ttonaoBstoxeodertalmUatde.  Stanton  T.Scbell,  8 
8aDdf.a8L 

JToHoe  or  impure  motim. 

Huoh  of  the  authority  upon  this  question  ts  found 
fn  geneni  expreaslous  whkob  amouut  to  little  more 
ttaan  dicta,  as  — 

Jadffes  of  superior  courts  are  not  civilly  liable 
for  anythhiff  dtme  by  them  In  a  Judicial  capacity, 
Borden  v.  State.  It  Ark.  Slfl,  H  Am.  Dec  217. 

No  action  lies  In  any  case  for  misconduct  or  de- 
linquency, however  gross,  in  the  performance  of 
Judicial  dutiee.  Wibon  v.  Hew  York,  1  Denlo,  069. 

A  Juflilceof  thepeaeeforanyaotdonelnhlBju- 
14  L.  R  A. 


I  diolal  capacity  Is  not  liable  in  a  aivU  action,  Tyler 
I  V.  Alford,  38  Me.  630. 

J    Or,  coming  a  Uttle  closer  to  the  question,  — 

A  Judicial  oUcer  Is  not  Unble  eivilly  unless  ho 
acts  wlllfiillr  or  corruptly.  Wavon  v.  HltcheU,  IS 
Iowa,  108. 

No  action  lies  against  a  Justice  of  the  peace  for  an 
act  done  JudloiaUy  and  wltbln  the  scope  of  his  Jn- 
rlBdlotiOD.  unless  be  acts  corruptly  or  from  impure 
motives  (Gregory  v.  Brown,  i  Bibb,  88, 7  Am.  Deo. 
731);  or  unless  fraud  or  ooUuston  is  shown.  Peake 
V.  Oantey,  8  MoCord,  L.  71. 

But  there  are  some  dlieot  expreselons  of  opinion 
upon  the  subject.  In  Bradley  v.  Fisher.  80  U.  S.  IS 
Wall.  336,  20  L.  ed.  U0.  the  Supreme  Court  of  the 
United  States  calls  parUoular  attenUon  to  the  sub- 
Jeot  by  correcting  ao  expression  In  Randall  v. 
Brlgham,  7i  U.  8.  7  VaU.  oes.  19  L.  ed.  S8S.  and 
states:  "Judges  of  courts  of  superior  and  gpu<mtl 
JUTtediotion  are  not  Uable  to  dril  actio na  for  their 
Judicial  acta,  even  when  tiiofa  acta  are  la  excess  of 
their  Jurisdictioe  and  are  alleged  to  have  been  dona 
malidouslyor  oorruptly.**  See  also  I^ay  t,  Blaok- 
bum.S  BeBt*S.67J^  Stnae  v.  Gr»es,8H0. 148, 40 
Am.  Dec.  181;  Elmore  v.  Overton,  2  West.  BepwWB, 
lOi  Ind.  548,  H  Am.  Rep.  848. 

A  declaration  charging  a  Justice  of  the  peace 
with  willfully  and  maliciously  receiving  a  false 
and  groundless  complaint  which  resulted  In  the 
willful  and  nullcious  conviction  and  sentencing 
of  oomplalnaot  to  pay  a  flue  and  his  committal  ta 
prison  was  held  bad.  Pratt  v.  Gardner,  8  Cush.  68, 
48  Am.  Dec.  802. 

An  action  will  not  lie  for  ofBolal  misoonduot  in  a 
judicial  officer,  though  of  special  and  limited  Juris- 
diction, and  though  such  misconduct  be  oomipfc 
and  malicious,  if  a  statute  declare  his  own  record 
to  be  conclusive  evidence  In  all  courts  of  the  facta 
therein  conlalued.  Cunningham  v.  BucUin,  8 
Cow.  178, 18  Am.  Doo.  tiH 
10 
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Nbw  Tobk  Court  of  Appeals. 


We  are  iacHned  to  think  that  this  was  oot  a 
case  for  holding  the  ma^trate  liable  to  an  ac- 
tion on  the  patt  of  the  plaintiff  ia  the  nature 
of  treepABs  to  recover  natnai^es  for  his  ille^l 
impriaoameDt. ,  In  this  case  there  seems  to 
baTe  Iteen  do  quesiinn  bnt  Ibat  the  justice.  In 
all  that  he  did,  acted  in  entire  good  faith. 
Tbfl  district  attorney  appeared  for  the  people 
before  the  mafriatrate,  and  contended  that  the 
magistrate  had  exclusive  Jurisdiction  to  try  the 
ca<>e  uniier  the  particular  statute.  The  justice 
80  decided.  The  Court  of  Sessions  of  Jeffer- 
son County,  upon  appeal,  concurred  in  that 
constructioQ  of  tbe  siatu'e;  and  although  the 
seneral  term  of  the  anpnme  ooart  came  to  a 
alffeRDt  ooDclnsioD,  in  the  correctness  of 
-which  we  concur,  it  Is  yet  manifest  that  there 
was  at  least  color  for  different  coTistrucllons  of 
the  terms  of  the  Act.  It  would  be  a  pretty 
hard  rule  which,  under  such  circumstances, 
should  hold  a  magistrate  liable  to  be  cast  in 
damages  for  an  noneat  mistake  In  Judgment 


An  action  will  lie  against  a  Justioe  wbooomiptly 
refuBoa  to  take  security  Tequlre<l  to  be  given  on 
tbe  proaecutlon  of  an  appeal,  snob  proceedings 
being  of  a  ministerial  and  not  a  Judidal  character. 
Tompkins  v.  Sands,  8  Wend.  482.  2i  Am.  Deo.  48; 
Oardlson  t.  Jordan,  Cam.  *  N.  iN.  0.)  «M. 

OfidoutnetK  tnUrmeiidiinai  corrupt  use  of  auOioHty, 

It  the  maglBtrate  acta  officiously  in  tasulnx  a  war- 
rant  for  arrest  without  a  oomplaiat  oa  oath  or 
pcnonal  knowlcdKe  that  a  oomfdalnt  tioa  been 
made  be  is  liable.  Hack  r.  Harrington,  1  111.  ISS. 
12  Am.  Deo.  170. 

Where  a  Justioe  Issued  an  execution  against  the 
body  of  a  defendant  who  was  by  law  privlle^nd 
from  Imprisonment  voluntarily,  and  without  the 
request  or,auth(>ritF  of  tbe  plaintiff,  he  was  held 
liable  to  aa  action  of  fitlse  tmprlaonmenc  Perclval 
V.  Jones,  2  Johns.  Gas.  49. 

Where  B  Justioe  of  the  peace  Instifrated  tbe  eze* 
outlon  of  a  state  warrant  for  felony  nine  months 
after  the  warrant  bad  Issued,  Itae  party  irtio  pro* 
cured  It  baring  made  no  recent  spplioatfon  to 
have  It  executed,  doing  so  from  motives  of  per- 
sonal Ul-wUI,  he  was  held  liable.  Qarrin  v.  Dlook- 
er,  8  Brev.  157. 

Where  a  Justioe  of  the  peace  caused  an  action  to  be 
Instituted  upon  a  promtasory  note  of  which  be  was 
tbeowner  returnable  before  himself,  and  rendered 
Judgment,  Issued  execution,  and  caused  defend- 
ant's arrest  andl  commitment  to  Jail,  he  was  held 
Uable  In  trespass.  Dyer  v.  Smith,  12  Conn.  SU. 

Bo  In  an  action  of  unlawful  Imprtsonnient  ewU 
denoelf  oompetent  that  defendant  as  a  trial  Jus* 
tioe  suffmed  plaintiff,  wbmn  be  bad  senteneed  to 
pay  a  fine,  to  go*lat  )anre  and  ten  weeks  aft»  com- 
mitted him  to  jail  for  the  purpose  of  extorting 
money  from  him.  Flaber  v.  Deans.  W7  Mais.  US. 
14L.aA. 


tipon  a  question  of  law  in  a  proceeding  over 
which  he  had  jurisdiction  up  to  the  moment 
when  he  was  called  upon  lo  decide  tbe  question. 
It  seems  to  us  there  is  oo  public  policy  which 
demands  such  a  measure  of  llaoiliiy  oa  the 
part  of  inferior  magistrates,  and  we  think  we 
are  not  overruling  anv  case  in  thl«  or  in  the 
old  supreme  court.  The  rule  is  clear  enough; 
but  in  tbu  as  in  so  many  other  cases  tbe  duB- 
culty  consbts  in  Its  proper  application.  We 
have,  as  we  believe,  properly  applied  ft  in  this 
case.  We  have  also  looked  at  the  other  ques- 
tions appearitig  in  the  record,  the  exceptions 
of  the  ptaintifftaken  on  the  trial,  and  tbe  rul- 
ings or  the  court  tbereon,  ud  we  think  no  er- 
ror was  committed  calling  for  a  new  trial. 

The  order  of  the  General  Term  granting  a 
new  trial  mu»t  ther^ore  be  reverted,  and  ibe 
judgment  of  nonsutc  afflnned,  with  costs  to 
the  aefendants  tn  all  courts. 

All  concur,  except  Fineh,  J.,  absent. 


iYooe«dfnot  after  tudgment. 

Tbe  rendition  of  a  final  Judgment  termtnatsi  tbe 
SwSksial  dutyof  a  Juttloe,aiidaU  further  acts  In  tbe 
cause  are  ministerial.  Solllvui  r.  Jones;  S  Bray. 

670. 

8o  where  the  Justice,  after  finally  disposiiicof  a 
oauae,  oonunltted  a  witaees  to  prtooo  for  eoutemi* 
at  the  trial,  he  was  beid  liable  to  an  aotioa  by  tbe 
witnem.  Clarke  v.  Hay.  8  Qr^,  410. 

Where  a  Justice,  after  finding  one  guilty  of  de* 
stroying  game  who  had  effects  which  nilght  liaTe 
been  distrained,  sent  him  Immediately  to  prtooo 
without  endeavoring  to  levy  a  distraint,  be  was 
llabto.  Hm  V.  Bateman,  1  fltnmire.  TKt. 

If  upon  regular  oontteCIon  tbe  magistrate  pro- 
ceeds to  commit  the  par|r,  an  action  will  lie  If  tbe 
warrant  of  commitment  noes  not  sbow  an  offeose 
over  which  he  bad  Jurlsdktlon.  Wlokea  V.  Qut- 
terbuck,  S  Blng.  4fla 

Where  a  Justice  regularly  Imposed  a  fine  wltb 
Imprisonment  for  ten  days  tn  default  of  parmeat, 
and  Issued  his  warrant  of  commitment  redtiog 
Jadgmcot  for  the  fine  and  that  In  default  of  pay- 
ment defendant  be  Imprisoned  untn  the  floe  wai 
paid  or  until  discharged  by  due  oouise  of  law,  he 
was  held  liable  for  Issuing  tbe  warrant  La  ftoa  T. 
Boeeer,  8  Mich.  637. 

In  receiving  a  Imnd  f6r  the  prosecution  of  aa 
appeal,  a  Justice  acts  as  ministerial  officer,  and  If 
he  refuses  It  without  objection  to  Its  le«al  sulB- 
ciency.  he  will  be  Uable.  People  v.  DutcbM 
County  Ct.  Judges.?  Cow.  487;  Tompkins  Sands. 
8  Wend.  48S,  24  Am.  Deo.  4tL 

Taking  Insnfltdent  security  upon  an  appeal  bond 
will  not  render  a  Justice  llabto  unless  be  acted  froiB 
corrupt  motives.  Lester  V.  Gorernor,  iz  au. 

H.F.F. 
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CROWN  POINT  IRON  CO..  Appt., 

V. 

MT^XA.  INSURANCE  CO.,  Jietpt, 


SAME.  Appt., 

9. 

B0ATUAN8  FIRE  ft  MARINE  INSUR- 
ANCE CO..  A)q>r. 


SAME,  Appt., 
«. 

XANCA8HIRE  INSURANCE  CO.,  BetpL 
SAME.  Appt., 

9. 

PENNSYLVANIA  INSURANCE  Ca  of 
FiUsburg,  Reapt. 


SAME, 

V. 

PEOPLE'S  INSURANCE  CO.,  Mupt. 


SAME.  Appt., 

V. 

HAHBCfiO-BREMEN  FIRE  INSURANCE 
CO..  Be^. 

(  N.  T  ) 

1.  The  Bwrrender  of  »  policy  with  »  re- 
qnest  that  it  be  tarmlaated  operatM  ijwo 
Jaetn  u  a  ouweUadon  where  tbe  poUOf  prorldes 
that  the  ^tOBunnee  mar  M  tennlnated  at 
tloie  at  tbe  request  of  tbe  aanired.** 

S.  MalHiig  a  letter  inelosliigr  poUeiee 
Par  eauuoelljbtloil  wUl  effect  such  ORacellatlon 
oolrwbaoltlBitDtuallj'  received  by  tbe  Insurer 
or  bis  repnsentttttTe,  and  the  polletes  wlU  be 
tdndtnclaoaao  of  loss  wbUe  tbe  letter  Is  In  tbe 


(October  IS,  im.) 

APPEALS  by  plaiotiff  from  orders  of  tbe 
Oetieral  Term  of  tbe  Supreme  Court,  Third 
Department,  reversfng  judgmeDlB  eutered  In 
tbe  office  of  tbe  clerk  of  Ssaex  County  opon 
repents  of  the  referee  in  favor  of  plaintifi  in 
aciioos  brought  to  recover  the  amounts  alletted 
to  be  due  on  certain  fire  iDSurance  policies. 
JtVrt  case  aj^rmed.    Others  reverted. 

Statement  by  Vann,  J.: 

Appeals,  in  each  of  these  actions,  from  an 
order  of  the  General  Term  of  the  Supreme 
Court  of  the  Third  Judicial  Depart  ment,  re- 
vereins  a  judgment  in  favor  of  the  plaiotiff 
enteren  on  the  report  nf  a  referee.  Each  ac- 
tion was  based  on  a  policy  of  flre  losuranoe  is- 
sued by  the  defendaDt  against  whom  it  was 
brought,  nponaquantityofcharcoal belonging 
to  tbe  plaiotffr.  The  defense,  aside  from  a 
specific  aenial  of  certain  allegations  in  tbe  re- 


Nora.— For  note  on  oanoellaUonof  Insuraooe  pol- 
icy, see  Quonr  Tue  Mnir  v.  Anf lo-Nevada  Aasur. 
Corp.  (OaL)  U  L.  B.  A.  14i. 

14  Lb  R  A. 


spective  complaints,  was  that  prior  to  the  ftre 
the  plaintiff  surrendered  the  aevemt  poHdes 
for  cancellatfon,  and  thereby  terminated  the 

insurance  thereunder.  The  acUoas  were  tried 
and  argued  (father,  and  only  one  appeal-book 
was  laid  before  tbe  court.  During  the  vear 
1886  George  Page  was  the  agent  of  tbe  .^tna 
Insurance  Company  at  Crown  Point,  and  Mer- 
edith B.  little  was  the  agent  of  the  other  de- 
fendants at  Glens  Falls.  Each  was  authorized 
by  tbe  company  that  he  represented  to  issue 
poliries,  accept  policies  for  cancellation,  and 
terminate  insurance  at  the  request  of  tbe  in- 
sured. Page  issued  tbe  poltcv  in  behalf  of  the 
Mtot,  and,  as  tbe  agent  of  tne  plaintiff^  pro- 
cured Little  to  issue  the  othen.  Alvin  L.  Id- 
man  was  tbe  general  manager  and  Henir  L. 
Reed  the  assistant  general  manager  of  (he  plain- 
tiff, and  the  name  and  posittou  of  each  was 
printed  on  the  letter-heada  used  by  that  corpo- 
ration and  its  officers.  On  JuW  2A,  1886,  the 
plaintiff  had  twelve  policies  of  insurance,  in- 
cluding the  six  issued  by  tbe  dcrendants. 
amounting  to  |14,000,  upon  a  quantity  of  char- 
coal (hat  U  used  in  its  business  of  manufactur- 
ing Iron.  About  that  time  Inman  and  Reed 
visited  the  mines  of  tlie  plaintiff,  and  there 
learned  that  its  stock  of  charcoal  was  much 
reduced,  whereupon  Inman  told  Reed  to  cancel 
some  of  the  policies,  and,  if  he  could  procure 
a  return  of  the  unearned  premiums  pre  rata,  to 
cancel  them  all,  but  in  any  event  to  cancel 
some.  July  28th,  Reed,  as  assistant  general 
manager.wrote  to  Page  as  follows:  "Herewith 
I  seno  you  insurance  policies  on  charcoal  for 
cancellation.  Our  stock  is  nearly  used  up. 
We  should  be  allowed  for  the  unexpired  time 
pro  rata  ou  amount  paid.  .  .  .  Please  attend 
to  it  at  once."  Tbe  names,  nambers,  amonnta. 
and  dates  of  expiration  of  nine  insurance  poli- 
cies, including  tbe  sixin  qnestiou,  were  enum- 
erated in  tbe  letter,  and  the  policies  themsclveti 
were  inclosed  therewith  in  an  envelope,  and 
sent  by  mail  toPatre,  who  received  ibefwckage 
July  29  at  1 :30  P.  "M.  Page  made  no  reply  to 
this  letter,  hut  laid  aside  tbe  ^ina  policy,  and 
about  4  o'clock  that  afternoon  mailed  the  others 
to  Little  at  GHens  Falls,  with  a  letter  in  which 
he  stated:  "I  inclose  the  following  policies  for 
cancellation,  as  tbe  stock  of  chnrcoal  is  used 
op."  After  giving  the  names,  etc.,  of  the  eight 
polHes,  he  continned:  "Hake  the  rebate  ao 
high  as  you  can.  .  .  .  Please  make  out  a  bill 
stating  the  amount  you  can  allow  on  each  policy 
for  me  to  show  Ur.  Reed,  tbe  agent  of  the 
Crown  Point  Iron  Company."  Three  of  tbe 
policies  thus  Inclosed,  hut  including  none  in- 
volved in  this  action,  were  not  issued  by  Little, 
but  were  procured  by  him  at  tbe  request  of 
Page,  acting  for  the  pUinttfl.  The  o:her  five 
were  tbe  pohcles  in  suit,  that  issued  by  the 
iBtoa  excepted.  During  the  evening  of  the 
28th  <a  the  momfng  of  the  80th, — tbe  referee 
failed  to  determine  wbldi.— Lltt>e  took  tbe 
package  containing  these  polldes  from  bis 
drawer  in  the  postofflce,  opened  it,  and  found 
it  contained  policies  of  the  plaintiff,  which  he 
supposed  were  sent  to  bim  for  canceHatim. 
Being  on  his  wqr  borne,  be  replaced  Ibe  pack 
age  In  the  drawer,  tookM  It,  and  went  bMne. 
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Betiveen  9  and  10  o'clock  oo  the  moniiDg  of 
Ihe  SOU)  be  took  the  packt^re  from  the.  post 
office  to  fats  own  office,  and,  after  reading  tbe 
letter  from  Page,  laid  it  down  with  otber  letters 
to  .be  answered  in  ils  turo.  About  two  hours 
lati?r  be  received  a  telegram  from  Pagtt  to  "re- 
tuni  all  policies  to-day  sect  ;ou  taet  nigbt  on 
nliarcoa),"  and  be  at  once  moiled  the  policies 
and  ttie  dispatch  io  Page,  who  received  thcui 
the  next  day  Id  the  mean  time,  at  half  past 
10  on  the  eveolDg  of  the  39tb,  the  coal  shed 
containing  the  charcoal  was  struck  by  light- 
ning, and  a  Are  resulted  that  injured  the  prop- 
erty in  question  to  the  amount  of  $4,6m.^9. 
Liiile  had  not  heard  of  theflre  when  be  mailed 
the  policies  to  I'aee,  but  both  Page  and  Reed 
knew  of  il  when  the  former,  at  the  request  of 
the  latter,  sent  the  telegram  to  Little.  When 
Page  received  the  policies  back  he  delivered 
them,  together  with  the  ^tna  policy,  to  th& 
plaioliff,  but  a  day. or  two  afterwards  Reed  re 
turned  tb«  latter  to  him  at  bis  request,  and 
upon  his  assurance  that  it  would  not  affect  the 
liability  of  the  parlies,  and  he  wrote  "canceled" 
oppofiie  tbe  entry  thereof  on  bis  policy  register, 
^hen  be  made' his  next  montblv  rrport  be 
forwarded  it  to  the  borne  office.  Paae  did  not 
asBume  to  terminate  tbe  policy  issued  by  him, 
except  io  tbe  manner  stated,  tuid  Little  took  no 
action  whatever  towards  terminating  the  poll- 
dea  that  be  issued.  Tbe  plaintiiT  made  no  at 
tempt  to  snrrender  three  of  the  twelve  policies 
tbat  covered  tbe  charcoal  on  tbe  ^tb  of  July, 
when  Reed  wrote  tbe  letter  of  tbat  dale  to 
Page.  It  was  conceded  that  those  three  poli 
ciea.  covering  the  charcoal  to  tbe  amount  of 
$2,|}88.84,  were  in  force  at  the  time  of  the  Are. 

Hr.  Richard  L.  Haad,  with  Mfw. 
Waldo  A  McLaughlin,  for  appellant: 

There  was  no  "  com[)lete  surrender."  Tbe 
policies  were  not  sent  in  for  cancellation  with- 
out conditions.  Reed  had  neither  authority 
nor  InlentioD  so  to  do.  Tbe  language,  "I  send 
you  policies  for  cancellaiion.  ne  should  be 
allowed  pro  rnta  on  the  amount  paid,"  is  a 
proposition  for  cancellation  on  those  terms. 
At  all  eventa,  it  may  be  found  as  a  fact  that  It 
was  such,  and  having  been  so  found,  the  gen- 
eral term  could  not  reverse,  because,  per- 
chance, it  would  have  found  differeotly. 

Aidridge  v.  AldHdge,  120  N.  Y.  614;  BaberU 
T.  7>'AtVu,  Id.  1. 

The  coQsi ruction  of  these  letters,  In  the  light 
of  the  situation,  became  a  question  of  fact; 
and  the  referee  bus  found  the  facts  supporting 
our  contention, 

Fint  Nat.  Bank  ed  ^inu&eH  v,  Thina,  79 
K  Y.  108;  miU  V.  Bout,  78  N.  Y.  605. 

To  temiinate  tbe  policy  requires  actioo  by 
the  underwriter.  He  is  not  obliged  to,  but,  in 
bis  own  language,  "may"  do  so.  If  be  assent 
to  that  requ^at.  Here  tlicra  is  no  pretense  of 
an  nsfeut. 

Jn  ca^c  of  tlie.£ln&,  tbe  agent  forwarded 
notice  of  loss  and  called  for  an  ndjuiiler,  after 
returning  this  policy,  and  the  defendant  sent 
OQ  its  adjuster,  thus  distinctly  recogidxiag  tbe 
fact  tbiit  there  had  bi^eii  no  tennination  and 
that  th«  risk  ejusted  si  tbe  time  of  the  fire..  . 
I  Like  a  forfeiturp,  if  the  underwiitcr  does  any 
act  Imaed  upon  tbe  poli<i»,  this  is  a  waiver. 

Tiiv  V,  .Okat  mV*  Int.  Qo.  8L  N.  Y.  410; 
14L.R.A.  • 


Shearman  v.  Niagara  F.  Ins.  Go.  48  N.  Y.  688^ 
7  Am.  Rep.  880;  Roby  v.  American  Cent.  ln$. 
Co.  120  N.  y.  510;  Arm$troag  v,  AgrieuUural 
Ins.  Co.  of  WaterUmn,  56  Hun,  899, 

But  to  effect  a  termination,  under  tbe  lan- 
guage of  these  contracts,  the  minds  of  tbe  par- 
ties must  me6t.  The  proposal  by"  tbe  Insared 
must  be  accepted  by  the  underwriter. 

Train  v.  Holland  P.  Ins.  Co.  62  N.  Y.  598, 
68  N.  Y,  208;  .Stevens  v,  (Jamttoek.  12  Cent. 
Rep.  847,  109  N.  Y.  655;  Sliasan  v.  Bernltaw, 
17  IT.  S.  4  Wheat.  225,  4  L.  ed.  556.  See  also 
HarnifkeU  v.  New  York  L.  Tru.  Oo.  i  Ij.  ^. 
A,  150,  111  N.  Y.  390;  Von  Wien  v.  SootiitA  U. 
dk  Nat.  Int.  Co.  118  N.  Y.  94. 

Actual  payment,  or  tender,  of  the  rctura 
premium  is  necessary  to  effect  cancellation  of 
tbe  policy,  in  case  of  termination  at  tbe  request 
of  tbe  insured  as  well  as  where  the  under- 
writer exercises  its  option  to  cancel. 

1  Wood.  Fire  Ins.  2d  ed.  p.  288. 

The  plaintiff  never  assumed  to  cancel  or  tfy 
declare  the  policies  terminated.  The  policies, 
were  simply  sent  In  "  for  cancellation.  This 
could  not  terminate  tbeiiak,  If  the  assured  had 
power  to  terminate. 

Van  Valkenburgk  Lnua  F.  Alt  Oa.  51 
N.  Y.  466. 

Mr,  A.  H.  Sawyer,  for  reipoodenta : 

Tbe  forwarding  of  these  polldes  malt 
with  Information  that  they  were  surrendered 
for  cancellation  and  without  any  ooodlttona 
whatever,  is  analogous  to  tbe  acceptance  by  maO 
by  one  party  of  a  proposition  made  by  another, 
and  in  sucb  case  when  a  propoaition  for  a  con- 
tract of  any  description  haa  been  made  \ry  <me 
party  to  another,  and  tbe  acoeptaaoe  erf  euoh 
propoaiiion  has  been  made  by  tiie  other  party 
by  mail,  tbe  ccmtrect  is  complete  tbe  nximcDt 
that  the  letter  aceeptiog  each  |m>poaitioB  ia 
deposited  In  the  postofflce. 

TayUe  t.  MenAant*  F.  Int.  (h.  tf  BalUmort, 
50  U.  S.  9  How.  890,  18  L.  ed.  187;  Vattar  t. 
Camp.  11  N.  Y.  441 ;  Mactier  v.  FHth,  6  Wend 
108,  21  Am.  Dec.  263:  Britban  v.  Boi/d.  4 
Paige.  17.  8  L.  ed.  822;  Tretor  v.  Wood,  86  N. 
Y.  807,  93  Am,  Dec.  511;  Rugglet  t.  American. 
Cent.  Int.  Co.  114  N.  Y,  415.  , 

The  return  of  the  policies  in  question  by 
Llttle,  upon  Page's  direction,  in  ignorance  of 
tbe  fact  tbat  the  property  covered  by  Iho  pol- 
icies bad  been  destroyed  by  Are,  did  not  re<tore 
tbe  policies  to  life. 

Wood,  nre  Ins,  2d  ed.  506;  May,  Int.  §900. 

Failure  to  disclose  facts  is  sucn  a  conceal- 
ment  as  would  villnlc  a  Dolicy. 

New  York  Botrery  F.'Ins.  Co.  v.  New  York 
F.  Int.  Oo.  17  Wend.  859;  Bebee  v.  Bartjont 
County  Mvt.  F.  Int.  Co.  95  Cone,  61,  Am. 
Dec.  658. 

If  the  polldes  bad  been  once  sarrendered. 
the  taking  them  back  after  the  Are  would  not 
revive  the  contract  or  make  a  new  one. 

TVain  T.  Holland  If.  Int.  Oo.  O  N.  T.  098. 

Vann,  J.,  delivered  the  opinion  of  tbe  court: 
The  question  presented  by  these  appeals  te 
whether  the  policies  were  ctaureled  or  terml- 
-nnted  before  the  Are  occurred.  The  Statute 
rpjiulatinp  the  cancellation  of  Are  fnsuranoc 
policies  provides  thai  "an^  ,  ,  .  corpora- 
tion transacting  tiie  busvieM  of  Hre  .  .  . 
insurance  In  this  Static  aball  any  p(dfry 
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■of  iusorance  hereafter  issued  or  renewed  at 
my  lime  by  request  of  tbe  parly  Insured." 
Laws  1880,  chap.  110,  gS.   TbecomiDflnd  of 
tbe  statute  is  clear,  and  no  discretloa  or  option 
is  left  to  tbe  Company.   Tbe  sole  requirement 
to  set  the  cqmmand  in  motion  is  a  request  by 
the  insured,  and,  after  that  request  fs  made, 
(be  furtber  continuance  of  the  contract  would 
be  in  contravention  of  the  statute.   Each  of 
tbe  policies  in  queslioo  contains  a  provision 
that  tbe  "  insurance  may  be  terminaled  at  any 
time  at  tbe  request  of  tbe  assured."  While 
tbe  method  of  temiinatine  tbe  ioKuranre,  upon 
tbe  motion  of  the  insur^,  is  not  specified  ex- 
cept that  tbe  Insured  party  Is  to  reqaest  it,  tbe 
languaf^  of  tbe  contract  indicates  that  the  sub- 
ject  is  within  bis  control,  and  that  the  termi- 
nating act  is  to  be  done     him  alone,  without 
any  concurrent  or  supplemental  act  on  tbe  part 
of  the  Company.   The  word  "  may  "  is  the 
langnage  of  tbe  insurer,  used  for  the  benefit 
of  the  insured,  and  should  receive  a  liberal 
construction  to  that  end.    As  thus  used  It  is 
not  permissive,  but  imperative,  and  is  in  the 
natnre  of  "  must"  or  "eball."   Otherwise  tbe 
provision  in  which  it  oonuta  la  nseleas,  becaueo 
tbe  parties  who  made  tbe  contract  could,  of 
course,  lenninalelt  by  mutual  consent  without 
any  such  stipulation.    But  while  it  lakes  two 
to  make  a  contract,  one  may  end  It,  if  tbe 
contract  Itself  so  provides.   Thus,  by  the  next 
sentence  of  the  policies,  provision  Is  made  for 
the  termination  of  the  insurance  nn  motion  of 
tbe  fnsnrer  in  these  words:  "The  insurance 
may  also  be  terminated  at  any  time  at  the  op- 
tion of  the  Company,  on  giving  notice  to  that 
effect,  and  refunding  a  ratable  proportion  of 
the  premium  for  the  unexpired  term."  Here 
tbe  method  of  effecting  the  termination  Is  spe- 
cified by  requfring  the  insurer  to  give  notice 
to  the  assured,  and  return  tiie  unearned  pre- 
mium.   Griffat  v.  iVew  York  CSmfc  ln$.  Oo. 
100  N.  T.  417, 1  Cent.  Rep.  B38,  58  Am.  Rep. 
302;  Van  VaMunhurijhy.  Lenox  F.  Int.  Co.  51 
N.  Y.  No  consent  of  the  insured  Is  es- 

sential. No  meeting  of  minds  Is  required. 
No  act  on  his  part  is.necessary.  The  contract, 
through  tbe  for-e  of  Its  own  provisions,  is 
ended  by  the  action  of  the  insurer  only.  SPme 
T.  Pramin  F.  Int.  Co.  of  Botton,  105  N.  Y. 
543,  7  Cent.  Rep.  749. 

Although  tbe  language  of  the  parties  la  ai  the 
"request  '  of  the  assured  In  the  one  instance, 
and  on  "  notice  "  to  the  assured  In  the  other, 
we  tblnk  that  in  both  it  is  within  the  power  of 
the  parly  desiring  to  end  the  contract  to  do  so 
witbont  either  consent  or  action  on  the  part  of 
the  other.  When  the  insured  surrenders  the 
poHcj  and  requests  that  it  be  canceled,  be  can 
do  no  more.  Unless  that  ends  the  contract  he 
is  powerless  to  end  it,  and  the  company,  while 
able  itself  to  hang  on  or  let  go  as  it  wishes,  can 
bold  bim  against  his  will.  An  Insolvent  in- 
surer, by  refusing  to  cancel,  would  prevent  the 
insured  from  procuring  other  insurance.  The 
right  of  action  for  the  unearned  premium 
would  not  be  complete  without  the  assent  of 
tbe  insorer,  and  that,  in  effect,  would  be  a  new 
iigreement.  It  was  not  necessary,  as  welbink, 
that  tbere  should  be  any  action  on  the  part  of 
tbe  Company.  No  formal  cancellation  or 
phyaScjal  de&cemeDt  of  the  policy  was  required, 
beoaose,  hy  vtrtne  of  tbe  contnct  and  we  slat- 
14  KB.  A. 


ute,  the  surrender  of  a  policy  with  a  request 
I  bat  it  be  terminated  operates  as  a  cancelhttitfn,' 
even  If  tbe  insurer  absolutely  reftzses  to  permit 
it  to  be  canceled. 

In  Train  ^.Holland  P.  Tnt.  Oo.,  62  N.  T. 
S98,  as  N.  Y.  308,  it  was  held  that  a  surrender 
of  a  policy  by  the  Insured,  and  the  acceptance 
of  it  by  tbe  authorized  agent  of  Ihc  insurer, 
with  tbe  Inlcatlon  on  tbe  part  of  both  that  it 
sbojid  no  longer  be  a  contract,  was  in  effect  a 
cancellation  of  it.  In  that  case,  which  arose 
prior  to  tbe  paBsaire  of  the  statute.  It  did  not 
appear  on  either  occasion  when  It  was  before 
tbis  court,  as  an  examination  of  both  appeal- 
books  shows,  that  the  policy  surrendered  con- 
tained any  provision  upon  the  subject  of  sur- 
render or  ceocellatlon.  Hence  tne  decision 
proceeded  upon  tbe  theory  of  a  new  arrange- 
meat  faivomng  a  meeting  of  minds,  but  even 
then  nothing  was  required  to  be  done  by  tbe 
company  to  terminate  the  contrsrt.  See  also 
Atlantic  Ins.  Co.  v.  Goodall,  N.  H.  828, 836; 
Waltert  v.  8t.  Jos'pk  F.  Int.  Co.  89  Wis.  489. 

In  order  to  terminate  the  insurance  It  was 
necessary  that  the  "request"  required  by  the 
staiate  and  tbe  contract  should  be  nmae  bry 
one  authorized  to  act  f  n  the  matter  in  behalf  of 
the  plaintiff  to  one  having  adequate  authority 
from  the  defendants.  The  act  of  Reed  In  snr- 
rendering  tbe  policies  was  the  act  of  the  plain- 
tiff, htcause,  aside  from  the  authority  plainly 
to  be  implied  from  the  position  beheld,  he  was 
expressly  authorized  lo  surrender  some  of  the 
policies  covering  the  charcoal,  and,  as  be  sur- 
rendered but  part,  the  act  came  within  tbe  au- 
tbnrizaiion.  So  t>ie  acts  of  Purb  and  Little  In 
receivine  tbe  policies  for  cancelhition  were  the 
acts  of  the  respective  defeodanls  whom  they 
represented,  as  it  was  conceded  on  the  trial  that 
(bey  "had  authority  lo  accept  policies  of  in- 
surance for  cancellation  and  to  terminate  Insur- 
ance at  tbe  request  of  tbe  insured."  As  to  the 
Mtnt  policy,  therefore,  the  case,  stands  as  if 
tbe  Insured  had  handed  It  to  tbe'insurer,  and 
hart  8t«ted,  as  Reed  wrote  lo  Page  on  July  28. 
18«6,  that  it  was  "for  canreTlation.  Oiirstock 
is  nearly  used  up.  We  should  be  allowed  for 
the  unexpired  time  pro  rata  on  amount  paid. 
.  .  .  Please  attend  to  it  at  once."  Thus  we 
have  an  absolute  surrender  of  the  policy,  with 
an  unqualified  request  that  it  be  canceled  "at 
once."  because  it  was  no  longer  needed.  No 
condition  was  involved,  for  neither  surrender 
nor  request  was  dependent  on  tbe  rate  of  the 
return  premium.  Thewritersimplyexpresaed 
tbe  opinion  that  there  should  be  a  pro  rata  al- 
lowance, but  did  not  request  cancellation  if. 
nor  forbid  It  unless,  the  amount  suggested  was 
allowed.  Hence  we  unite  with  the  learned 
general  term  In  saying  that  "the  plaintiff  had 
done  in  respect  to  the  .£tna  Company  all  that 
was  needed."  It  bad  given  up  its  policy  to  a 
person  authorized  to  n;ceive  it,  and  had  re- 
quested cancellation.  The  policy,  having  been 
actually  terminated,  was  not  revived  by  taking- 
it  hark  under  the  circumstances  stated.  TVatn 
V.  JToUand  P.  Int.  Ch.  tvpra. 

The  order  appealed  from  In  tbe  action  against 
that  company  should  therefore  be  atfirmed, 
and  jndement  absolute  rendered  agnlnst  the 
plaintiff,  in  accordance  with  the  stipulation 
contained  lo  its  noiice  of  appeal. 

The  cases  againat  the  other  defeDdanta  are 
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less  dMr,  and  the  result  leached  lew  satiBfac- 
toty.  becauae  it  resto,  of  oeceasfty.  upon  ao  ar- 
bitrary presumption,  and  m»y  or  may  not  be 
in  accordance  with  justice.  What  has  already 
been  said  applies  to  those  cases  down  to  tbe 
time  that  thepolicies  involved  therein  reached 
tbebandsof  ram,  who,  as  to  those  policies,  was 
not  the  agoit  of  the  insurer,  but  of  the  insured. 
When  they  reached  his  hands,  therefore,  his 
possessioDwaslhepOBsessionof tbeplaintiff.  Be 
promptly  mailed  tbem,  however,  to  Little, who 
stood  in  the  place  of  the  insurer,  so  far  as  tbe 
receipt  of  policies  for  cancellation  was  con- 
cerned. Page  bad  no  power  io  impose  condi' 
tiona,  and,  as  we  read  his  Itttex,  be  assumed 
noiM.  He  followed  tbelanguage  of  his  instruc- 
tioos  by  stalioK  that  he  inclosed  the  policies 
"for  cancellation,"  giving  as  tbe  reason  that 
the  stock  of  charcoal  was  tised  up.  He  re- 
quested as  high  a  rebate  as  poa^ble,  and  that  a 
statement  of  tbe  amount  allowed  on  each  pol- 
icy should  be  sent  him  to  show  to  Reed,  but  he 
named  neither  sum  nor  rate,  even  by  way  of 
suggestion,  and  left  nothing  open  so  that  he 
could  recede  If  the  allowance  was  not  satisfac- 
tory. If  be  was  simply  tryingto  Hod  out  what 
terms  he  could  get  In  case  of  a  surrender,  why 
did  be  send  on  the  policies  before  be  knew  what 
the  companies  would  do? 

It  is  contended  by  the  defendants  that  tbe 
mailing  of  the  policies  with  a  letter  staling  the 
object  Bufflced  to  cancel  Ibero,  because  it  vas 
equivalent  to  the  acceplaoce  of  a  proposition 
by  mail;  and  the  following  cases  are  cited, 
among  others.  In  support  of  the  position. 
Trewr  v.  Wood,  36  N.  Y.  307,  93  Am.  Dec.  611; 
Vaenar  v.  Camp,  11  N.  Y.  441;  Maeiier  v.  Frith, 
6  Wend.  108,  81  Am.  Dec.  282;  A^tban 
T.  .So^,  4  Paige,  17, 8  L.  ed.  833.  These  were 
cases  of  contracting  wholly  by  letter  or  tele- 
gram. It  was  long  ago  held  that,  if  an  ofTer 
made  by  mail  is  accepted  by  mail,  the  cootmct 
is  complete  from  tbe  moment  the  letter  of  ac- 
ceptance is  mailed,  even  if  it  is  never  received. 
Vattar  t.  Cbmp,  *upra.  Those  cases  have  no  ' 
application  here,  because  ao  negotiation  was 
pending,  and  no  contract  was  proposed.  The 
plalntiii  did  not  make  an  offer  to  the  inBuniDce 
companies  that  might ormight  not  bcaorepted. 
It  sought  to  do  an  act  that  would  be  binding 
on  the  companies,  whether  tbey  were  wilting 
or  not.  That  act  was  a  surrender  of  tbe  poli- 
cies with  the  request  that  tbey  be  terminated, 
and  the  act  could  not  be  cuuiplete  until  tbe 
request  reached  the  companies  or  their  agent. 
The  policies  and  notice  might  have  been  sent 
by  a  messenger,  who  would  have  been  the 
agent  of  tbe  plaintiff  for  that  purpose.  Hav- 
ing been  sent  bv  mail  it  was  none  tbe  less  the 
agency  of  the  plaintiff  than  if  a  messenger  bad 
been  selected.  It  was  necessary  for  the  plain- 
tiff, in  order  to  termionte  tbe  policies,  to  have 
its  notice  actually  reach  tbe  compunies  or  their 
representatives,  and  the  instrument  selected 
for  that  purpose  was  the  a.ceot  of  the  plaintiff, 
not  of  the  defendant.  If  tbe  plaintiff  lost  con- 
trol of  the  K'ller  as  soon  as  it  was  mailed,  that 
fact  has  no  bearing  except  upon  tbe  natuie  of 
Its  relation  to  the  agent  that  it  empowered  to 
deliver  tbe  package.  It  seems,  however,,  that 
tbe  writer  of  a  letter  may  withdraw  it  from 
tbe  ofllce  In  wbirb  it  is  deposiied,  or  from  tbe 
office  to  which  it  is  sent,  Jf.  8.  Postal  La.W8 
14  L.  R.  A. 


&  Regulations,  S81 , 688.  If  tbe  letter  nerer 
reached  tbe  companies,  they  would  not  have 
been  bound,  or,  if  it  reached  them  after  a  loog 
delay,  they  would  have  been  bound  only  from 
tbe  date  of  receipt.  So  far  as  tbe  delivery  of 
such  a  letter  is  concerned,  the  law  does  not 
recogoize  tbe  agency  of  tbe  mail  as  of  any 
higher  or  more  biodii^  character  than  that  of 
an  express  company  or  a  private  iodividunl, 
although  it  may  presume  Ibnt  a  letter  duly 
mailed  was  recefved  by  the  person  to  whom  it 
was  properly  addressed.  2  Whatlon,  Er. 
@  1824;  Pow.  Et.  81-«6.  When  did  tbe  do- 
lice  reach  tbe  companies  or  their  agent  Mr. 
UUle?  If  it  reached  bim  before  the  flte,  tbe 
policies  were  terminated  ifno  faeto,  and  were 
not  in  force  when  the  loss  oociirred.  If  it 
reached  him  after  tbe  fire,  then  the  policies 
were  in  force  when  tbe  loss  occurred,  and  the 
character  of  tbe  contract  was  thereby  chaoged 
from  a  contingent  to  a  certain  llabibty  on  ibe 
part  of  tbe  insurer.  A  cause  td  action  based 
on  an  absolute  debt  forthwith  accrued  to  the 
plaintiff  that  was  not  exlin^ulsbed  by  tbe  sub- 
sequent receipt  of  the  policies  by  Litile.  Staag 
V.  Franklin  F.  /n*.  C&.  of  Bottoa,  105  N.  T. 
543,  560,  7  Ceot.  Ben.  749;  Van  VatkcniarpK 
V.  LentKB  F.  Imt.  Co.  51  N.  Y.  465,  467. 
Whether  such  receipt  would  take  effect  from 
Its  date,  as  to  lueses  suUequcntly  occurring,  is 
not  here  involved,  and  it  is  only  neces^iy  now 
to  decide  tbst  it  had  no  retroactive  effect  as  to 
losses  that  bsd  already  occurred.  If  tbe  letter 
was  in  process  of  transmiasioo  at  the  time  of 
tbe  fire,  the  request  required  both  by  statute 
and  by  contract  had  not  been  effectually  made, 
and  the  cancellation  was  incomjilete.  Unfot- 
tunately  tbe  learned  teferee  did  not  determine 
whether  the  policies  reached  Little  before  nr 
after  the  fire.  He  was  requested  by  the  de- 
fendnnls  to  find  in  these  woras:  "Atorabout 
nine  o'clock  in  tbe  evening  of  July  29,  Mr. 
IJttle,  while  on  his  way  to  his  re^tuce,  cslli'd 
lit  tbe  poet  office  nnd  opened  his  post^fiioD 
drawer,  and  found  therein  the  paclt^con- 
lainiog  tbe  policies  in  questloa  forwarded  to 
bim  by  George  Page,  opened  (be  said  psckage, 
and  found  that  it  contained  policira  of  Ibfr 
Crown  Point.  Iron  Company,  supposed  tbey 
were  sent  him  for  cancellation,  and  placed  ilie 
package  back  In  bis  post-offlce  drawer,  locked 
it,  and  went  home.*'  Tbe  referee  refused  io»o 
find  unless  tbe  proposed  finding  was  amended 
by  inserting  after  "July  29 "  the  words.  " or 
morning  ol  July  30."  The  defendants  ei- 
cepted  to  the  reflisfll,  but  the  testimony  of  Mr. 
Little,  the  only  witness  upon  the  subject,  w»& 
almostin  the  words  of  the  finding^ as  amcodrd. 
The  referee  was  clearly  justified  in  refusing  to 
find  that  tbe  letter  reached  the  agent  of  Ibcde- 
feodants  on  the  28lb.  Whether  tbiireraBal  to 
find  Is  equivalent  to  a  finding  agninst  tbe  fact 
or  not  {Sandard  Oil  0>.  v.  TVtuiuM  ^J"-  ^ 
N.  Y.  85),  there  was  a  failure  to  find  tbe  fact 
essential  toasuccessful  defense.  Tbe  plaintiff 
was  entitled  to  recover  unless  tbe  defeodsiiis 
established,  and  tbe  referee  found,  either  that 
the  policies  bad  been  terminated,  or  tbe  hcts 
from  which  the  law  would  infer  a  temilnaiioD. 
TTie  burden  of  proof  was  upon  them  to  fstsb- 
lish  the  facts  necessary  to  make  out  tliai  de- 
fense, and  one  of  them  was  Ibaf  Page's  kUcr 
reached  LitUe  befon  the  4re  occunea.  Bar- 
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ing  failed  to  do  this,  they  failed  ntterly,  aod  eoterad  on  tint  tepoit  <rf  tbe  nCoM  itflnud, 

t\ienfon  tAs  order  appealed  from  in  each  of  ths  vitb  conis. 

tHfimi.  accent  thnt  attaint  the  .^na  Jneuranre  All  coucur, 
Comiv/ij/,  tUoutU  be  icTtfiw'.  aud  Xhejudgmeat 
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Heniy  BONETTI.  Setpt., 

V. 

3.  H.  TREAT  and  WUliam  a  Porter, 

<  cm.  ) 

1.  On*  who  — tera  Into  po— e««ion  of  a 
IcaMhold  wMler  »  written  MBlptment 
of  the  ICBWi.  t>r  wMob  IM.  undertake!  to  |>«7 
•11  rant  tluu  may  become  due  under  the  Iciwo. 
tiiaebT beeoBMS  tenantof  tbelmortqr  privity 
tii  estate,  and  Is  bound  to  pay  the  rent  pco- 
TiAed  by  the  oovenants  In  tbe  lease,  wbloh  are 
vovenants  running  with  tbe  land. 

8.  A  leeaee  wbo  hMM  eovanaated  to  pay 
rent  la  not  reloaaed  from  his  ooTeoaDt  by  a 
written  assignment  o(  hto  lean  and  dcMvery  of 
the  premiaes  to  bis  assignee,  who  is  aoocpied  as 
tenant  by  tbe  lessor. 

3*  The   abandonment   of  the  leased 

,  firaailiBa  br  one  who  has  entered  Into  pixnca 
asunder  a  inittenaeriKuraent  Irom  tbe  lien 


Kon.-£MMIttv  ofaeetgiue  of  Iccuehoid  for  rent. 

TV  perronnanoe  of  covenants  In  the  lease,  wbfch 
rm  witb  the  land,  devolves  ui>on  tbe  a«8ltniee. 
Johnson  v.  Sherman.  15  Cal.  an.  76  Am.  I>eo.  m. 

The  assignee  of  a  leasehold  fa  liable  to  the  lessor 
for  rent.  Myers  t.  Sllllacta,  58  Sld.8S7:  Legicrse 
V.  Green,  CI  Tex.  131:  D'Aquln  v.  Armant,  11  lA. 
Ado.  £13;  SutJiff  v.  Atwood,  15  Ohio  St.  180;  Hnrvey 
V.  HcGrew,  44  Tex.  412:  Oarley  v.  Lewis,  24  Ind.  2»; 
VartlQoau  v.  Steele,  14  Wis.  272:  WelHtcr  v.  Nicbote, 
m  IIL  ISO;  Famam  v.  Hohman,  W  HL  312;  Her- 
bnugh  V.  Zeotmyer,  2  Bawie,  169;  Hoyer  v.  Ake,  3 
P<^r.  &  W.  4S1;  Jacques  v.  Short,  a)  Barb.  260; 
Stewart  v.  Long:  Island  R.  Co.  4  Coot.  Itep.  115,  102 
N.r.WT;  DemabiviUe V.Mann, 3a N.  T.  SOI;  Bed- 
ford V.  Terhune,  00  N.  Y.  463,  W  Am.  Dec.  801;  Dan- 
iels v.  Richardson,  38  Pick.  509;  Patten  v.  Destaon, 
1  Gray,  a»:  PItcber  v.  Tovey,  4  Mod.  71.  1  SsUc.  61; 
Vallunt  V.  Dodemedp,  2  Atk.  546 :  Gray  v.  Clement. 
12  Mo.  App.  679;  HuniC  v.  Rodney,  1  Wash.  C.  C. 
3<3;  Sexton  v.  Chicasro  Btorafce  Co.  129  111.  318; 
tilddlDgs  V.  Felker,  70  Tex.  ITe ;  Springa  v.  Scbenck, 
»  N.  C.  SSI :  Fenoell  v.  Guffey.  139  Pa.  34. 

It  Is  immaterial  that  the  demise  Is  in  fee  rcaerv- 
Ing  a  rent.  Main  v.  Featbcre,  21  Barb.  iN6 ;  Van 
Kensaolacr  v.  Boneateel,  24  Barb.  865;  l^rler  v. 
Heidom.4a  Barb.  4301  Van  RensM'laer  v.  iUys,  lb 
M.T.tt.7KAm.  Deo.27H. 

Tbe  aasUmee  Is  liable  upon  tbe  oovepaots  al- 
thoujrh  the  usbrnmont  Itself  contains  no  cove- 
HRnta.  Port  v.  Jsoksmi.  17  Johns.  lOB;  iMreMdi  17 
Johns;  47». 


lAiUtQitu  oftquHaJiJc  afslonee. 

une  WBO  owns  the  equitable  Interest  in  land,  who 
If  m  the  consLruolli'e  possession  and  receivlnic  the 
income  of  It.  is  liable  In  covenant  as  assiKuee  for 
avround  rent  eharfced  thereon,  although  the  legal 
tiile  Is  in  another,  and  no  trust  appears  bj  deed. 
Berry  v.  H'MuUen,  17  Serg.  &  B.  04. 

ULRA. 


will  not  rdterebliB  from  ItatiUity  topay  the  rent 

under  oovenanta  In  tbe  leaae. 

4.  A  par^  mupreodev  <tf  p^artw  held 
BBdera  written  leaee  for  ttva  yaannpon  a 
ooDdltkm  wblob  is  aerer  fuMlUed.  does  not  oper- 
ate as  a  dlasolatlon  of  the  tenancy.  eepeobUly 
where  the  landlord  aubeequeotly  tenders  baofc 
the  keys  and  insists  on  holding  tbe  tenant  liable. 

September  U,  IWl  J 

APPEAL  bv  defendant  Porter  from  ■  Judtr- 
ment  of  tbe  Superior  Court  for  banla  Hnr* 
bara  County,  in  favor  of  plaioiiff  In  an  aciion 
brought  to  recover  rent.  Jffirmed. 
Tbe  facts  are  stated  in  tbe  opinion. 
Memt.  Philip  Stewart  and  Rleharda 
A  Carrlen  for  appellant: 

Re  aB^gomeot  of  lease  to  a  straoger  by  as- 
signee, or  surrender  of  possession  by  bim  to 
tbe  landlord,  tennioates  tbe  relation  between 
them  wiibouube  laodlord'e  consent. 
Tbe  remedies  of  the  lessor  against  bis  le»^ 


I  Onmnd  of  the  HoMUlih 

I  The  asBtgnment  of  the  terra  by  the  lessee  creates 
a  privity  of  estate  between  the  leesor  and  the  as- 
signee, at  least  after  the  acceptance  of  tbe  lease- 
bold  by  the  latter.  Salisbury  v.  Shirley,  66 OaL  226. 

The  assignee  is  only  liable  personally  from  priv- 
ity of  eeute,  that  Is  from  Its  aotnal  or  t>enefloUl 
enjoyment  or  tbe  rl|^t  to  It.  Thomas  v.  Ckinuell, 
&Pa.ia 

The  relations  of  landlord  and  assignee  of  a  term 
do  not  result  from  the  contract  but  from  privity 
of  estate.  Sexton  v.  Chicago  Storage  Oo.  Lfl  TU. 
W. 

Privity  of  contract  is  not  transmitted  on  an  as- 
signment by  the  leasee.  Congregational  Soc  of 
Sharon  v.  Rix  (Vt.t  April  12.  1889, 

But  where  the  IcRsee  assigns  the  lease,  subject  to 
the  rents  and  conditlona  (hereof  to  portions  who 
enter  into  posscivlon  and  pay  tbe  rent  in  his  name, 
and  he  subsequently  assigns  to  the  lessor  all  bis 
Dlalm  against  the  asflgneee.  nrlvlty  of  ooutroot 
between  tbe  lessor  and  the  lessee  b  catabllsbed. 
Marshall  v.  Llppman,  10  Bun,  110. 

Tlie  assignee  of  a  lease  by  indenture  u  estopped 
by  the  deed  wtilch  estops  hfs  astjignor.  Taylor  v. 
>*oedhftm,  STaunt.  2r9. 

In  Louisiana  whore  the  thing  assigned  Is 
simply  the  right  of  occupancy  for  tbe  remainder 
of  the  term,  tbe  rigbt  Is  severed  from  tin  obUgi^ 
tion  and  the  assignee  Is  not  liable  to  tbe  landlord 
for  tbe  rent.  Walker  v.  Dohan,  80  la.  Ann.  74B, 

Ntcemitii  for  pomseiim. 

Tbe  llabntty  of  the  aesignee  Li  determtQed  by  the 
extent  of  his  right  of  posKcelon  under  tbe  amlgn- 
nent,  and  not  by  his  actual  poesemlon.  BC  Louis 
Public  Schools  v.  Boatmen's  Ine.  ft  T.  Oo.  8  Mol 
Anp.  91. 

To  render  tbe  asslgDcc  of  tbe  leasee  liable  for 
rent  on  the  ground  of  privity  of  estate  only  tbe 
asalguee  must  be  in  possession  of  (be  demised 

Digitized  by  Google 


159 


Calivoskia  SuraBUB  COUBT. 


8bpt., 


fpp's  wsIffTiM  ore  ftc  snme  ns  Ihose  exisHn^ 
against  tbe  original  lessee  only  wben  tlicy 
accrue  vbile  he  is  sach  assignee. 

Civil  Code,  §  822. 
"  A.  covenant  to  pay  leot  is  one  niDDlog  with 
tbe  land. 

Civil  Code,  ^  1462,  146S. 

Ko  one,  merely  by  reason  of  baviog  acquired 
an  estate  subject  to  a  covenant  running  with 
the  land,  is  liable  for  a  breacb  of  tbe  covenant 
after  he  boa  parted  with  tbe  estate  or  ceased  to 
enjoy  its  benefits. 

Cfvil  Code,  g  14M:  MarUn  t.  Slack,  0 
Paige,  645,  4  L.  ed.  650;  Teung  v.  A^acr,  8 
Bosw.  806:  Arm^rohg  v.  Wheeler,  9  Cow.  88; 
OMldi  T.  Clark,  8  Barb.  Ch.  62.  S  L.  ed.  814; 
Wolteridge  v.  Stmcart,  8  Maule  &  B.  S6I; 
Attor  T.  L'AmoTtux,  4  Sandf.  fi24;  Garttr  v. 
HammeU,  16  Bark  606;  Melntyre  v.  8eoU,  8 
Johns.  160;  Baton  v.  Jagues,  2  Dougl.  461. 

The  assfgttee  may  discbarge  hlnwelf  from  all 
further  iiabtlily  by  assigning  his  interest  in  the 
premises  to  a  stmnger,  even  if  tbe  assignee  is 
a  beggnr,  provided  be  actually  relinquishes  tbe 
possesion  of  the  premises. 

Joknmn  v.  &tmnan,  IS  Cal.  800,  76  Am. 
Dec  481;  OiifdM  Clark.  8  Barb.  Ch.  S2,  S 
L.  ed.  814;  Arm»tr&ng  v.  Wheeler,  9  Cow.  88; 
Taylor  v.  Wtnm,  1  Bos.  &  P.  21;  Antffr  v. 
L'Amoreux,  tupra;  Walton  v.  Cronly,  14  Wend. 
63. 

Mere  legal  title  without  beneficial  enjoyment 
Is  not  sufficient  1o  create  privity  of  estate. 


Wetfierdtv.  Samilton,  15  Pa.  195;  Dmatil' 
tOU  V.  Mann,  82  N.  Y.  197. 

Were  the  obligaUona  of  the  assignee  to  the 
landlord  as  fixed  and  contiouiDS'  as  those  of 
the  conventional  lessee,  nevertheless  a  surren* 
der  by  bim  nud  acceptance  by  tue  Inndlord  of 
tbe  key  of  the  leased  premises,  and  any  act 
indicaloiT  of  hiu  intention  to  bold  them  de- 
vested of  any  interest  or  estate  of  the  partr 
surrendering,  would  determine  the  tenancy  uii 
discbarge  tbe  assignee  or  ttu  lessee. 

Hegeman  v.  McArtliur,  1  £.  D.  Smltb,  147; 
Do»  Santoi  v.  BoUiasbead,  4  Pblla.  S7;  ift/ 
v.  Saum,  21  Cat.  120. 

Mr.  B.  F.  Thomas,  for  respondent: 

Whatever  remedies  plaint  ft  bad  agninst 
Pierce  after  the  assignment  he  hid  ainiHt 
Porter. 

Civil  Code,  %  83?;  Wood,  Land.  &  T.  >». 
S34.  886.  880;  Taylor,  Und.  A  T.  6tb  sd. 
§S  440-451. 

Tbe  covenant  to  pay  Ihe  rent  nras  with  the 

land. 

Civil  Code,  §g  1462,  1468. 

A  tenant  cannot  VDluotarily  quit  (he  W<c<l 
premises  and  therein  afoid  the  G0v«naHt  lu 
pay  the  rent. 

Be  Ben.  85  Cal.  119;  Wood,  Land,  ft  T. 
§  839;  12  Am.  &  Eng.  Encyclop.  Law,  p.  To  : 
Thomas  v.  HeUon,  69  N.  Y.  121;  Laughran  v. 
Smith,  75  N.  Y  205. 

Surrender  of  a  lease  for  the  aneznired  terra 
most  be  by  the  mutual  coni>ent  of  the  parties. 


premises.  Durand  v.  Curtli.  67  N.  Y.  11 ;  Demaln- 
ville  V.  MaoD.  82  N.  T.  20L 

Tbe  tftlilDg  poflHflBlon  te  Immatertnl  If  there  has 
been  a  valid  and  binding  abeohite  aselgnmcnt. 
PlnjTty  V.  Watklne,  17  Vt.  STB;  University  ofVer- 
moDt  V.  Joeljrn,  21  Tt.  62;  Walton  v.  Cronlr,  14 
Wend. « :  Babcock  v.  Scovtlle,  66  TIL  461 ;  Smith  v. 
Brlnkor,  17  Mo.  148;  Willi  v.  Dryrtt-n.  52  Mo.  319. 

Dader  sucti  clreurostances  the  aeslfrnee  Is  liable 
forrentaccnilng  t>eIore  actual  poraessiOD.  Han- 
nen  v.  Ewatt,  18  Fa.  9;  Wcidner  v.  Foster,  SPonr. 
W.Mu 

Dy  an  absolute  Bssignmcnt  tbe  title  and  popges- 
Bory  rltfbt  paM  and  ttae  assignee  beoomes  poaeesBed 
In  law,  and  is  liable  without  taking  actual  pnasee- 
ston.  Walker  v.  Beeves,  reported  as  note  to  Eaton 
V.  Jacques,  2  Dougl.  455. 

If  the  assignee  receives  tbe  lease  pursuant  to  tiie 
assignment,  and  also  the  deed  of  asslftnmcDt  itself, 
and  retains  pomeealon  of  tbem,  tbie  Is  equivalent 
to  taking  posseeeion  of  the  property  and  renden 
htm  Uable,  and  tbe  liability  for  tbe  rent  Is  then  to 
bo  governed  tiy  the  terms  of  the  lease  and  not  re- 
stricted to  actual  OL-cupatlon.  Burton  v.  Barclay, 
7  Blng.  748;  Blake  v.  Sanderson,  1  Gray,  8%. 

But  It  lias  been  held  that  the  proposition  that  an 
actual  entry  upon  tbe  demised  premises  by  an  as- 
tf  gnee  Is  not  requisite  In  order  to  charge  bim  with 
porfonoance  of  the  covenants  riinnlng  with  the 
land  wlU  hold  good  only  In  respect  of  assignments 
by  deed  recorded  and  delivered.  Sandets  v.  Part- 
ridge, 108  Mass.  558. 

There  is  a  distinction  between  a  speciflo  assign- 
ment and  an  assignment  for  benefit  of  creditors. 
In  the  former  oase  tbe  assignee  by  aooepting  tbe 
iofloe  becomes  liable  whether  be  entera  and  enjoys 
the  land  or  DOt,  but  in  the  case  of  a  general  aaslgn- 
nioDt  for  creditors  there  must  be  an  aooeptanoe  to 
create  a.Ilabillty.  Joumeay  v.  Braokley,  I  Hilt. 
449. 

JVeMMttv/orattoUd  oMtpnsuftt. 
Ooneedlng  an  assignment  Of  a  lease  to  be  voM 
14  L.KA. 


wltfaln  the  Statute  ot  nmuds,  a  recovoy  vwj  be 
Imd  by  the  lessor  for  the  rent  aooruing  vUla  tus 
BRsignee  is  in  actual  poBscnrion  of  tlie  premises 
Wolke  V.  FlenUng,  1  West.  Uep.  188, 108  Ind.  110^  U 
Am.  Hop.  495. 

The  landlord  cannot  recover  against  one  h  m- 
slgnee  In  an  action  of  covenant  where  tt  1b  Aown 
that  DO  assignment  was  ever  made,  but  may  resort 
to  one  ot  bis  several  other  remedies  to  recover 
rent  Quackenboss  v.  Clarke,  12  Wend.  G6S. 

Tbe  ralld  asBlgnment  ot  the  instrument  oreatliig 
the  liability  for  rent  is  not  necessary  to  in  lu- 
slgiiment  of  tbe  estate  (Brewer  v.  Dyer.  7  0«lt. 
338).  or  the  mafntcnonoe  of  an  action.  Sonden  v. 
Partridge,  108  Mass.  «B. 

The  rlffht  of  tbe  landlord  to  recover  rent  fmn 
tbe  assignee  docs  not  depend  upon  tbe  fOct  or  a 
valid  assignment  from  tbe  JoFSor;  if  tbe  awlirDra 
takes  poBsemion  and  has  all  the  bonoflts  of  an  act- 
ual assignee  he  is  estopped  from  petting  op  the  in- 
vaUdlty  of  bis  title,  Garterv.  Uammett,  12  Bsrti. 
-J8S. 

But  this  case  was  (niestloned  In  a  later  one  vbeie 
it  was  beld  that  it  must  be  shown  that  there 
been  an  assignment  valid  In  law,  and  where  ttae  as- 
signment la  required  to  be  in  writing  tt  knot  wf* 
flclent  to  sbow  one  bty  parol.  Welsh  v.  8cbu)1er,  • 
Daly,  412. 

Bm/>  OMlfpiment  nay  he  MtflbTMed. 

To  prove  that  defendant  Is  an  asslimee  it  If 
enough  to  show  eltberon  assignment  oroocupsDi? 
of  tbe  premises  or  pivneotof  rent  bytalm.  Fio- 
voet  V.  Colder,  S  Wend,  m;  Anuatrony  v.  Wheder. 
9  Cow.  88. 

One  in  possesion  Is  prima  liBOlellabto.  Bblinfr. 
Fuylstn.  2  Mo.  App.  252. 

But  the  preeumption  may  be  rebutted  by  ^ow 
that  there  never  was  In  foot  an  assignment  fOr* 
V.  Upson,  17  Wis.  618;  Harlutff  v.  Crocker,  M  w» 
251>;  or  by  diowlng  that  be  Is  only  andcM«iM' 
(WiUlams  V.Woodward,  t  Wend.  *B8:  Acker  t-wk"- 
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CivU  Oode.  fi  1W8;  Wood,  Und.  &  T. 
jS  488;  Tiylor.  Uad.  ft  T.  Stb  ed.  %  517; 
Jk^oM  T.  TW-Abm,  80  N.  Y.  458,  86  Am. 
Dec.  806.  and  nofe*.  See  subsec.  6  of  §  1634, 
avil  Code,  and  %  1971.  Code  Civ.  Proo.; 
FiOer  v.  Hitltknt,  8  Pa.  Ill,  49  Am.  Dec.  497; 
Baiiep     WeUs,  8  Wis.  141.  76  Am.  Dec.  388. 

Tbe  payment  of  the  moD^  and  tin  ddtveiy 
of  tbe  dairy  flxtum  were  oondltioM  piceedent 
to  tbe  releiiae  and  surrender.  The  obligation 
would  Dot  be  exiiDgulsbed  udUI  the  ternaa  of 
tbe  accord  or  compromise  were  executed. 

Civil  Code,  1631, 1633;  8imm»ni  v.  Eam- 
ilion.  66  Cal.  «)S;  Re  BeU,  85  Cat.  119. 

The  surrender,  if  made,  would  not  bave 
operated  as  a  release  from  rent  already  accrued. 

Bee  Taylor,  land.  &  T.  i»  618;  Shepard  v. 
MerriU,  8  Jobna  Ob.  876, 1  L.  ed.  877;  BpearTy 
V.  Miller.  8  N.  T.  886;  See  T.  Oonwsy,  74  N. 
7.  SOI;  .Mm0»  t.  OppeMm.  55  N.  T. 


FitagMfald*  C,  filed  the  following  opio- 
foo: 

Actitm  for  rmt  alleged  to  bedue  and  unpaid 
on  certain  demised  preroisae  described  in  tbe 
comphunt.  The  answer  speciAcally  denies  Ibe 
material  allegatioDS  of'  uie  complfliot.  and 
avers  tbe  neglect  and  refusal  of  plaintiff  to 
ob  aio  biekMor's  coosont  to  tbe  assignment, 
afier  baring  exfSM^y  agreed  to  do  so,  rescis- 
sitHi  of  tbe  Ma>e,  and  Baneoderof  tbe  premises 


by  tbe  defendant  Treat,  and  the  acceptance 

of  and  entry  thereon  by  pltdntUf. 

Tbe  facts  diacloeed  b^  tbe  testimony  of  tbe 
witnesses  for  the  plaintiff  are  as  follows:  On 
the  9th  day  of  January,  1889,  the  plaintiff  exe 
cuted  to  tbe  defendant  Treat,  in  conjunctiQii 
with  one  Pierce,  a  written  lease  of  the  prem- 
isea  Unrein  deaoribed  for  tbe  term  of  fiveyears 
frras  the  1st  day  of  August,  18b8,  at  the  an- 
nual rent  of  $1,800  for  tbe  first  year,  and 
$3,000  for  each  and  every  year  thereafter,  pay- 
able in  two  equal  iDUallmeut^.  semi-annually, 
in  advance,  on  tbe  Ist  da^s  of  February  and 
August  of  each  year  during  the  term  of  tbe 
leaae.  Subsequent  to  tbe  execution  of  the 
tease,  but  on  tbe  same  dajf.  Pierce  executed, 
with  tbe  consent  of  tbe  plaintiff,  a  written  as- 
signment of  all  bis  right,  title,  and  interest  io 
the  demised  premises  to  tba  defendant  Porter, 
wbo,  a«  part  of  tbe  consideration  "of  sucb 
sale  or  transfer,  agreed  to  pay  all  r<-Dt  that 
may  fall  due  from  time  to  time  by  virtue  of 
tbe  provisioos  vl  said  lease."  Porter  immedi- 
ately entered  into  pof'sessioaof  tbe  premisea  ui> 
assignee  under  the  assignment  of  the  leiise,  and 
paid  by  his  individual  check  a  part,  if  not  all, 
of  the  first  inslallmeDt  of  rent.  Treat  and 
Porter  continued  tbeir  joint  occupancy  of 
tbe  premises  until  tbe  latter  part  of  July  of 
that  year,  when  they  without  tbe  knonledgo 
or  consent  of  tbe  plaintiff,  wholly  abandoned 
tbe  poBsesdon  of  the  same;  and  afterwards. 


.  erUl,  4  HIU.  Itt;  Colt  r.  Planer,  O  H.  T.  617:  Bedford 
r.  Terhune.  80  N.  T.  468,  es  Am.  Dec.  aB4):  or  that 
be  has  do  Interest  la  tfae  estate.  Kaln  v.  Hoxle,  2 
Hilt.  8U:  Bagler  v.  Fremnan.  1  Hilt.  IM. 

Aflsi^caeat  may  be  presumed  from  the  circum- 
staoeee  fKemocban  t.  WUtlnff,  10  Jones  &  8.  iBO>; 
nsfromexcluBlveocoupancffOuInzburg  V.Claude, 
28  Ho.  App.  )!96t;  or  from  aoceptaooe  of  the  a«sli(n- 
ment  and  enterioff  Into  tbe  enjoyment  of  tbe  es- 
tate (8aoden  v.  Partridge,  108  Mass.  668j;  or  from 
enteiinir  upon  the  premises  and  oooupylna:  tbem 
diirlDtr  the  term  (Waller  v.  Thomas,  42  How.  Pr. 
SWi;  or  from  oocupaooy  and  achoowletlffment  tbat 
tt  is  under  tbe  lease.  TiaHa  v.  Davis,  Si  Barb.  4flL 

FaO*  tAfeh  haw  been  held  suffdetit  to  etUMiUk  o»- 

The  purchaser  of  a  leasehold  becomes  tiie  a«Htgmee 
br  operatloii  of  law  If  not  by  express  covenant, 
and  undertakes  tbe  retiponslbllt^of  an  assiirnee  of 
tbe  unexpired  term.  Trabue  t.  HcAdams.  8  Bush, 
T*. 

A  purchaser  under  the  foreclosure  of  a  mortpnire 
or  trust  conveyance  of  the  leasehold  Interest  be- 
comes  an  assignee  of  the  lease  liable  during  his 
enjoyment  of  tbe  demised  premises.  State  v.  Mar- 
tin, 14  Lea,  82. 

Tbe  poeweslon  of  a  person  soon  after  the  dcparu 
■ire  of  tbe  original  leasee,  and  his  exercise  of  sucb 
acta  aa  would  be  natural  in  an  asslKoee,  furnish 
preaamptlve  evMenoe  of  an  actual  asd^ment. 
Adams  V,  French,  8  N.  Hi  S87. 

A  lease  of  all  the  property  rights  and  franchises 
of  a  railroad  In  suob  a  general  assignment  as  will 
bind  tbe  person  taUna  thereunder  as  assignee  of  a 
leaae  made  to  tbe  rood  If  tfae  asslitnee  acccpta  tbe 
avlgmnent  by  entering  into  possession.  Eckcr  v. 
Cailcaso,  R  *  Q.  R.  Co.  8  Mo.  App.  288. 

Where  the  tenant  under  a  yearly  bliloa  dif»  ieav< 
Inff  bia  widow  In  pawslon  of  the  premlsea  and 
she  remains  in  oooupatfon  durinc  the  unexpired 
term  site  Is  prima  facto  an  aasisnee  of  the  term. 
Htcbeofeklw  r.  Gunther,  W  How.  Pr.  Mi. 
RA. 


When  tbe  lessee  of  lots  after  the  erection  of 
buildings  thereon  ecils  them  together  with  tbu  un> 
expired  term,  and  tbe  purchoaer  takes  pof^cr^loii 
and  rents  out  the  lots  and  pays  the  orisbjul  lusi^or 
tbe  rent  reserved  in  the  orliflnal  lease,  which  Is 
aoeepted.  suob  purchaser  is  to  be  regarded  ns  an 
assignee  of  the  lease.  Webster  v.  Nichols,  10*  111. 

leo. 

Where  tbe  lease  was  executed  for  a  year  at  n 
quarterly  rent,  and  a  third  person  entered  under 
tbe  lease  at  tfae  oommenoement  of  the  term  und 
occupied  for  the  whole  year  paying  the  Drst  tlii-ev 
quarters'  rent  to  the  lessor,  a  Jury  lul^fht  inff  r  an 
agreement  to  pay  the  rent  to  the  leusor  so  as  to 
sustain  an  action  In  bis  name  for  use  and  ocoupn- 
tlon  during  the  latter  quarter  of  the  term.  Uc- 
Parlaii  v.  Watson,  3  N.  T.  2t». 

On  the  other  band.  It  has  been  held  that  the  mere 
facts  that  an  occu^iaat  of  real  estute  claimod  to 
hold  under  a  lease,  that  he  paid  rent  aiul  tuxrs  ac- 
cording to  Its  terms,  that  he  had  the  lease  in  bis 
possession  and  acted  as  twaigiiee  thereof,  do  nut 
make  him  liable  on  the  covenants  of  the  Icsse  nor 
tend  to  prove  a  written  atsignment  nor  an  assign- 
ment by  operatku  of  law.  Bailey  v.  Ofenstein,  7 
Ho.  App.fi77. 

Extent  and  duration  of  ItaWltfy. 

A  oonstructlve  osslgDee  to  not  UaUe  tor  mat  ac- 
cnUnv  before  he  takes  poflseBslon.  Church  War- 
dens of  8c  Savlour*B  Bouthwark  v.  Smith,  8  Burr. 
1271. 

The  legal  duty  of  an  aesifrnee  arising  from  an 
assignment  executed  without  (»venant  on  bis  part 
to  perform  the  covenants  of  the  lesaee  to  limited  to 
the  time  of  tbe  continuance  oTbla  Interest.  8ut- 
Ua  V.  Atwood,  15  Obio  St.  ISS. 

The  liability  as  ssslgneo  continues  only  so  long 
as  the  privity  of  estate  continues.  Durand  v,  Cur- 
tis, 87  N.  Y.  11;  Blntze  v.  Tbomas.  7  Md.  SM;  Donel- 
Bonv.  Polk,  MMd.  601. 

The  assignee  ts  liable  only  for  breaches  orcnrring 
after  be  has  scqubud  tbe  estate  and  before  he  has 
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upno  deniantl  being  luade  for  the  rent  dae 
fiDc)  pa^ab'e  on  the  1st  day  of  August,  1889, 
they  ["efused  to  pay  the  same.  The  reason 
given  by  the  defendant  Treat  to  pMatitt  for 
4,be  abaodoDineDt  of  the  poSMSsioQ  of  the  prem- 
ises and  the  refusal  to  pay  the  rent  when  It  be- 
came due  was  to  the  effect  tbatPorterdedined 
'  to  pay  any  farther  rest  until  plaintiff  obtained 
-the  con-ent  of  bis  lessor  to  the  assignment. 
And  that  he  (Treat)  could  not  do  anytblnf; 
alone.  The' evidence  shows  that  plaintiff 
never  promised  or  agreed  to  furnish  such  eon* 
sent  to  Porter  or  to  anyone  for  him.  In  the 
early  part  of  August,  1889.  the  defendant 
Treat  dellrered  (helceys  of  the  house  and  sur- 
rendered the  premises  to  plaintiff.  In  pursuance 
-of  an  agreement  entered  into  between  them 
by  which  Treat  agreed  to  turn  over  to  him  the 
*'daiiT  fixtures"  on  the  place,  and  to  pay  In 
addition  thereto  the  sum  of  $^00.  Treat 
having  failed  and  refused  to  perform  any  part 
'Of  his  agreement,  the  plaintiff  banded  the  keys 
to  bis  attorney,  with  instracUons  to  turn  Uiem 
over  to  Treat,  unless  be  complied  with  his 
agreement.  The  attorney  called  upon  Treat, 
and  matie  the  demand  of  him,  in  accordsnce 
with  such  instructions,  and.  upon  Treat  fail- 
ing to  accede  thereto,  offered  to  return  to  him 
the  kevs.  which  he  refused  to  accept,  saying 
^'tbat  be  did  not  want  them:  that  he  had  sar- 
rendered  tbem.  and  had  no  use  for  them." 
Afterwards,  on  the  Sd  day  of  September  fdlow- 


ing,  plaintiff  served  irtltten  noHce  on  lYeat 
and  Fierce,  mailed  anodi^  to  Porter,  and 
posted  one  on  the  daiiy-bouse  on  tbe  premises, 
aemanding  the  payment  of  tbe  rent  or  the  de- 
livery to  mm  of  the  posBeaslon  of  tbe  prerolsee 
on  or  before  tbe  8tb  day  of  September.  188B. 
Plaintiff  le^ntered  Inio  poasesslon  abont  tbe 
last  of  October  following. 

At  »h«  conclosionof  the  plaintiff's  tcsifmony 
tbe  defendant  Porter  moved  for  a  judgment 
of  ooasuif  upoathefoUowinggrounds:  "The 
evideoM  sbowa  that  be  Is  not  a  party  to  the 
lease  ,  of  plaintiff  to  Treat  and  Pierce:  that 

filaintifl  refused  and  never  did  release  Pierce 
rmn  said  lease  as  lessee,  and  defendant  POrter 
never  executed  the  same;  that  the  plaintiff 
never  accepted  defendant  Porter  as  lessee  up- 
on the  original  lease;  that  tbe  defendant  Porter, 
as  well  as  the  defendant  Treat,  surrendered 
the  premises  within  one  year  from  the  date  of 
their  occupation  of  said  premises  upon  tbe 
terms  specified  in  said  lease,  havlne  first  paid 
all  rents  for  the  use  and  oceapatuw  tboeof 
during  said  period;  thntdefendantPorter'sten- 
ancv  as  assignee  of  said  Pierce,  tt  the  court 
holds  that  he  wassucb,  before  the  Isldav of  Au- 
gust, 1880,  terminated,  and  be  bad  then  ceased 
to  be  beneficiaUy  or  la  a^  way  loterested  in 
said  leasehold,  or  said  praniSH,  the  mbject 
tb^eof;  ttiat  by  mutual  oouent  of  tbe  parties 
the  relaUona  of  landlord  and  tenant  odatlng 
between  plaiotiff  wd  defendants  wat  deter- 


parted  with  it  oroeased  to  enjoy  Ite  benefits.  Bai- 
ley V.  BiohardsoD,  eft  Cat.  421:  Armstroiur  v.  Wheel- 
er. BOmr.  88:  Chflds  V.  ClariL  8  Bath.  Cb.  m. 

Alttaougfa  where  an  aasf  gmee  enters  tn  the  middle 
of  a  quarter  and  ooouptes  the  premta^  until  the 
rent  of  the  current  quarter  becomes  payable  he  Is 
liable  (or  the  rent  of  the  wbote  quarter.  Youns  v. 
Peyster,  8  Boew.  808. 

When  the  asd^ee  asslpw  to  a  tfahrd  person,  who 
accepts  the  asslyninent,  all  further  ItabtUty  on  the 
part  of  the  atslffnee  to  at  an  end.  Slefke  Katib, 
81  How.  Pr.  888. 

The  assignee  la  not  UaUe  after  an  asrignnuDt 
over.  JohnionT.  BBte8,iejonesft8.U0;Astorv. 
L'Amoreux,  4  Sandf .  SU. 

A  grrant  under  and  subject  to  the  parment  of 
ground  rents  wblch  bad  Iieen  reserved  In  the  orfjtl- 
nal  grant  binds  the  frrantee  to  Indemnify  the 
grantor  no  longer  than  his  tenancy  of  tbe  fre^iold. 
Walker  v.  Phj^ck.  5  Pa.  IBS:  American  Acad,  of 
Husic  V.  Smith.  H  Pa.  18a 

Each  successive  oconpant  of  tbe  demised  prem- 
ises other  than  the  orlgliial  lessee  Is  liable  for  rent 
to  the  lessor  only  for  the  term  of  his  own  posses- 
sion, and  for  tfac  purpose  of  reDderlng  htm  Uatrie 
the  poeeeeelon  of  his  tenant  la  his  poaseialon.  Car- 
ta' V.  Hammett,  18  Barb.  UOS. 

HfChMbfl/tsrnttaatlnflrHaMIttv;  — 

The  nasliniee  of  a  term  and  tease  oannot'dlsoharge 
orrelessehlmaelf  from  liability  to  pay  the  rental  ac- 
cruing after  tbe  transfer  tn  him  by  anything  short 
of  an  actual  abMiIute  transferor  asslgnmoDt  of  tbe 
unexpired  term.  Trabue  v.  MoAdams,  8  Busb,  74, 

Tbe  absolute  asslirnment  by  the  assignee  rettevea 
him  from  all  further  liability,  Stopimni  v.  Rich- 
ard. 1  HUt.  809;  Day  v.  Swackbamer, »  HItt.  4:  Bor- 
land's App.  88  Pa.  4TD:  Be  Wiley's  IMate,  U  PbUa. 

The  asalfmee  niay  free  hiniielf  from  liability  by 
making  aaslffDmeat  of  all  hlB  Intereat.  Walton  v. 
^  ■njclcr,  14  Wend.  St. 

Tlic  asaignce  may  at  any  Hdn  terminate  his  lla- 
14  L.K.  A. 


blllty  by  ualgninfc  the  lease.  Stem  V.  noresoa 
Sewing  Ifocb.  Co.  SB  How.  Pr.  46K 

It  Is  of  no  oORsequenoe  whether  tbe  amtgnee  Is  a 
person  raeponsfble  Inlaw  fortbe  poyateat  of  the 
rent  or  not  provided  the  aastgnawnt  be  fully  exe- 
cuted. Johnson  r.  Bberman,  18  Cal.  MM,  18  Amu, 
Deo.  481. 

An  assignment  to  an  Insolvent  la  good  (Onslow 
▼.Conle,8  Uadd.  880):  or  to  abentar  iLekenxv. 
Naah,  £  Strange,  VBa  08  Goo.  n.t):  or  to  a  married 
woman.   Bamfuther  v.  Jordan.  8  Dougl.  168. 

There  is  no  fraud  In  the  anlgnee  of  a  term  as- 
stgnlng  over  Us  Intoest  with  a  view  to  getting  rid 
of  the  lease,  although  snob  peraon  nei titer  takea 
actual  poasesslon  nor  receives  tbe  lease.  Taylor  v. 
Shum.  1  Boa.  ft  P.  81. 

And  where  the  asslgnoient  is  by  deed-poll  the 
assignee  may  dlscbugn  himself  from  liability  by 
aasignlng  over,  although  the  oriirinal  lessor  Joined 
Id  tbe  deed.  If  tbe  instrument  was  intended  as  an 
assignment  and  not  a  new  lease.  Chonoeltor  v. 
Poole,  2  Dougl.  ;04,-thougb  this  to  doubted  In  tho 
subsequent  oase  of  Steward  v.  Wolveridge,  8  Blog, 
80. 

An  assignee  may  discbarge  himself  from  liabili- 
ty to  ibe  letvor  for  rent  by  reanigntng  to  the  orlgl- 
oal  lessee  (Dengler  v.  Mlohelsseu,  78  Cal.  128);  or  by 
taking  out  a  new  lease.  Preetons  v.  HoOall,  7 

Oratt.  m. 

Where  balf-yearl}'  rout,  for  premitwe  occupied 
by  an  assignee  of  a  lease  thereon.  Iwcame  due  Oc- 
tober 1,  and  he  remained  iu  poeeeee^lon  until  the 
last  day  of  Septemtter.  nut  flntiUy  removing  unUl 
that  day,  he  was  hold  liable  for  the  rent,  notwith- 
standing an  assignment  of  his  Interest  In  tbe  prem- 
ian  two  or  three  daya  before.  Ne«le)*  v.  Moigao, 
48  Pa.  881. 

SufMntcy  of  oatiQnnenL  ^ 

Where  tbe  a«BlKnee.pat8  up  hli  lease  at  anctlon 
and  tt  Is  purchaited  by  one  who  pays  a  deposit  and 
orden  an  asniirmncnC  to  hlmaelf  to  be  prepnretf. 
whtcb  Is  accordingly  done  but  kept  bythesollciror 
cor  the  satisfaction  of  a  Hen  for  the  expetne  of 
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mined.  Mil  nld'IcBM  rMchided,  and  defeod- 
'«ota  mn«iidetfedi>oBBewloDof  all  tbe  premises, 
and  plaintiff  went  into  possession  tliereof;  that 
-tbe  plalnllS  himself  dected  to  rescind  and 
work  a  forfeittire  of  said  lease,  and  notified  de- 
fendants to  pay  tbe  atccrliing  rent  to  advance, 
or  to  surrender  poesesstoo  of  tbe  premises,  and 
-did  eoDsummateuid  execute  said  rescission,  and 
dkl  take  poesesBioD  of  said  premises;  that  at  tbe 
time  of  tbe  commencement  of  this  action  said 
lease  set  forth  in  tbe  complunt  was  fully  re- 
scinded, determined,  -  and  cant^elled,  and  no 
cause  of  action  existed  for  tbe  enrorcement  of 
its  coDTeoants.  Tbe  court  denied  the  motion, 
and  tbedefendantPorterexcepted."  Tbecase 
was  tried  a  jury,  and  a  verdict  found  in 
&vor  of  tbe  plaintiff,  md  fsom  tbe  jodgment 
rendered  tbereon  this  appeal  it  taken  by  the 
ilefeodant  Porter  upon  the  judgment  role 
■alone. 

The  ooW  error  complained  of  relates  to  tbe 
ruling  of  Uie  court  denyiajr  tbe  motion  of  tbe 
4lef«iioaBt  Porter  lor  judgment  of  nonsuit. 
Porter'a  corenant,  oontabira  In  tbe  aselffn- 
ment  to  talm,  "to  pay  all  rent  that  may  fall 
doe  from  time  to  time  by  virtue  of  the  provis- 
ion of  the  lease,"  aUd  bis  entry  into  possession 
as  assignee  under  tbe  assignment,  created  tbe 
relaUon  of  landlord  and  tenant  between  bim 
»nd  tbe  lessor,  and  bis  holding  was  by  privity 
of  estate,  and  not  by  pririiy  of  coutract,  as 
'Claimed  by  respondeat.   Tbe  lessor  was  not  a 


party  to,  nor  was  he  In  any  wav  hearted  by, 
tbe  contract  of  asslgDment.  "the  ItahfHty  of 
Porter  to  tbe  lessor  was,  therefore,  created 
solely  by  tbe  covenant  ot  the  lease  to  pay  the 
rent,  which  is  a  covenant  running  with  the 
land,  and  not  by  the  contract  of  assignment, 
the  nonperformance  of  which  Is  enrorceaMe 
only  by  tbe  lessee.  Tbe  assignee  is  answerable 
for  the  rent  during  his  ownership  of  tbe  term 
;  under  the  assignment,  and  his  liability  there- 
fore arises  ont  of  the  privity  of  estate,  and  this 
without  reference  to  any  obligation  assumed 
byhim  in  the  contractof  nsngnment.  Nordid 
the  asafgnment  to  Porter  and  the  acceptance  by 
tbe  lessor  of  bim  as  tenant  release  Pierce  from 
his  covenant  to  pay  tbe  rent,  but  his  UablHty 
to  the  lessor  continues,  notwtibsiandhig  the 
assignment  by  privity  of  contoaot,  to  tbe  end 
of  the  term  of  the  lease,  unless  sooner  tertai- 
nated. 

The  evidenoa  shows  that  Porter,  shortly  be- 
fore the  installment  of  rent  sued  for  became 
due,  abandoned  possession  of  the  premises,  and 
refused  to  pay  tbe  not,  vpon  tbe  pniext  that 
tbe  plaintiff  had  failed  tofnrolsh,  as  he  agreed 
to  do,  tbe  consent  of  his  lessor  to  the  assign- 
ment. This,  of  course,  wasameresubterfuge. 
The  contention  that  by  tbe  abandonment  of 
the  possesion  of  tbe  premises  by  Porter  he 
parted  with  the  beneficial  luteiest,  and  yielded 
tbe  possession  to  tbe  beneficial  owner,  is  un- 
supported by  reason  or  authority.   Tbe  legal 


4>re parlor  It,  the  assignment  is  snffldently  oom- 
plete  to  release  the  ortetoal  amlgnee.  CMell  v. 
Take,  8  Campb.  8M. 

Batentlon  of  ponesoion  by  the  aadgnee  after  ss- 
ilgnnMDtiB  not  akHM  nifSoleat  to  esUbliih  the  In- 
TaHcHtr  oC  the  aarivmneiit  and  render  tbe  aeslfniee 
liable  for  the  rent  thereafter  aoemlng.  T^te  v. 
MoGormlok,  IS  Hun,  818. 

In  1  Tent,  m,  there  la  a  case  (Knight  t.  Peady  ft 
Treemuu  In  which  the  court  held  that  If  the 
■Ignmeot  was  made  for  the  porpose  of  def mudiny 
the  lessor  that  fact  mlirht  be  pleaded  to  ntUUfy  the 
effect  of  tbe  asslffomeot.  (80  Oar.  II.) 

Bquftr  wm  give  relief  to  the  landloni  where  the 
antgnmeot  Is  merely  oolorabki  aod  ttctHloui  the 
posiwston  remaialiiff  with  the  aarignor.  and  where 
there  la  a  real  asalgameat  wlil<A  has  been  made  for 
tlie  piupoee  of  depriving  the  Jaodlord  of  legal 
remedies  for  rent  due  prevtoos  to  the  aaslgnmeot. 
Onalow  T.  Oorrle,  St  Hadd.  90;  TreacUe  v.  Ooke,  1 
Vem.  Wk  London  v.  lUcfamoud,  S  Vem,  cn;  Pbf|.i 
pot  V.  Hoare,  8  Atk.  218L 

LidbOUy  aftar  a»»i{jnment  for  rent  cuscruing  during 
tank. 

Tbe  aaslgoee  Is  UaUe  to  an  action  of  covenant 
for  a  breach  of  covenant  running  with  tbe  land 
incurred  m  his  own  ttme  though  the  action  Is  not 
commenced  until  after  tie  has  assigned.  Harley  v. 
King,  S  Oomp.  H.  *  B.  U:  QuaakentwBs  v.  Clnrk^e, 
»  Wend.  OCT;  BndaAy  v.  Fur^,  U  PbllR.  4»;  8ut- 
itff  r.  Atwood,  15  Ohio  St.  19T. 

On  tbe  other  hand,  it  has  been  held  that  a  suit  at 
law  cannot  be  maintained  against  the  aaalgnee 
after  he  has  aaalgned  over  for  the  rent  falling  due 
subsequent  to  the  ass^ment  to  htm  and  before 
tbe  assignment  over  the  remedy  Is  in  equity  alone, 
illntze  V.  Thomas.  7  Hd.  846;  Dooelson  t.  Polk,  (H 
3f  d.  fiOl,  following  Fagg  v.  Doble,  STounge  ft  C.  W. 

BemMn  of  imu  aoairut  amigntt, 

"Where  the  assignee  covenants  under  seal  wlUi  hts 
ae^^gnor  to  perform  all  eovenants  of  tiie  leRie,hlB 
14L.R.A. 


■nIgnmeBt  to  a  third  person  and  the  aooeptanee 

of  tiie  latter  by  the  lessor  as  teuant  w(U  not  dta- 
cbarge  the  original  aaiignee  from  bis  UabUKy  upon 
hla  oovenaotB  to  his  aaidgnor.  Port  v.  Jackson,  17 
Johns.  88R,  BlBnned,  IT  JtAna.  4f8. 

An  aarignee  who  takes  from  the  lessee  leasehold 
premise*  by  Indenture  indorsed  on  tbe  lease  "  sub- 
ject to  the  rent  rescrred  hi  the  lease,"  Is  liable  In 
oovenaot  to  the  lessee  for  mt,  whiob  tbe  latter  Is 
oompelled  to  pay  to  tiie  ICMwr  after  the  asslgaee  has 
assigned  over.  Oteward  v.  Wolveridge,  >  Bing.  SO. 

A  lessee  tMlng  sued  for  rent  may  piomoute  a 
croes-aetion  against  bis  BBslgoee  to  compel  him  to 
discharge  the  land  aod  release  him  from  rvspoosl- 
Ullty.  Trabua  V.  HoAdauH,  8  Bush,  74. 

Where  the  aaalgnee  rigoed  and  delivered  to  tbe 
lesseean  instrument  by  which  he  nndartook  to  pay 
rent  at  the  time  specifled  In  the  lease,  he  became 
liable  to  pay  all  rent  whiofa  aoorued  on  the  lease 
for  the  entire  term.  Hartineau  v.  Steele,  U  Wis. 

m. 

The  covenant  of  a  lessee  to  pay  nnt  binds  his 
assignee  for  the  rent  due  after  tbe  asMgnment,  and 
an  action  of  debt  can  t>e  maintained  against  bim 
the  aaslgnor.  HoOormlok  v.  Toung.  t  Dana,  SS4. 

Where  the  leaeee  executed  an  agreement,  not 
under  seal,  to  assign  the  residue  of  hla  lnt«reet  to  a 
stranger,  who  entered  aad  occupied  the  farm,  but 
was  never  recognised  as  tenant  by  the  lessor,  the 
lemee,  upon  being  compelled  to  pay  the  rent  acoru- 
iDg  after  Uie  assignee's  abandonment  of  poescs- 
Blon,  cannot  recover  tbe  same  from  the  assignee. 
Crouch  T.  Tregtmlog,  L  B.  7  Exoh.  S8. 

F^m  of  remedv. 

In  Joumeay  v.  Braoklev,  1  HUt  4U.  Daly,  J,. 
says  that  In  virtue  of  the  privity  of  tbe  estate  the 
assignee  was  always  chargeable  In  an  action  of 
debt  at  tbe  suit  of  tlie  lessor  for  the  rent  wlilch  be- 
came doe  while  the  lalrlty  of  estate  oondnned, 
and  U  the  demise  was  by  a  deed  and  contained  a 
oovenant  by  the  Icseoe  to  pay  the  rent,  the  leesor 
might,  by  the  Statute  of  88  Hen.  VIIL,  chap.  Si, 
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title  and  the  poeaessioii  of  tbe  leasehold  were 
io  Treat  andPorier,  and  he  (Porter)  could ooly 
devest  litoiself  thereof  and  dissolve  the  priv- 
ity of  estate  b;  a  resftsigDment  in  writing  to 
tbe  lessee,  or  by  afisigoment  of  his  Interest  to 
anoUier,  accompanied  by  surrender  of  posses- 
ion, or  by  tbe  working  of  forfeiture  of  tbe 
lease  for  breach  of  its  covenantti,  and  re-enity 
tor  sucb  breach*  as  provided  fur  by  the  terms 
thereof.  The  surrender  of  the  premises  by 
Treat  was  conditioual,  and  the  condition  was 
never  fulfilled,  nor  was  it  in  writing,  as  re- 
quired by  tbe  Statute  of  Frauds;  therefore 
sucb  surrender  did  not  operate  as  a  dissolution 
of  tbe  tenancgr.  As  tbe  tenancy  was  only  ler- 
minated  by  tne  lesaor'a  notice  to  quit  or  pay 
tbe  rent,  and  re  entry  of  possession  under  tbe 
right  reserved  by  tbe  lense  for  breach  of  its 
covenants,  the  motion  for  judsroent  of  non- 
suit waH  properly  denied,  for  Ine  reason  that 
there  waa  evidence  tending  to  show  (he  liabil- 
ity <rf  appdlant  for  that  part  of  the  rent  at 


least  which  bad  aocmed  ap  to  Uw  lime  of  th* 
re  entry,  and  tbe  sufflde&cy  «f  tt  was  properij 

left  to  the  jury. 

The  only  error  assigned,  as  we  have  stated, 
was  tbe  refusal  <^  the  court  to  grant  the  mo- 
tion far  B  nonsuit.  As  the  case  was  one  which 
bad  to  be  submitted  to  the  jury  on  the  evi- 
dence, If  defendanta  desired  to  limit  the  recov- 
ery in  any  event  to  the  anouDt  of  rent  whic^ 
bad  accrued  at  tbe  time  of  tbe  re-cmtry,  it  waa 
tbeir  duty  to  ask  the  couit  to  submit  to  tbe 

ttiry  proper  instructions  upoD  that  matter. 
Jpou  tbe  record  before  us  noerrorcanbe  pred> 
Icated.  We  therefore  recomnwod  that  the 
judgment  appealed  from  be  affirmed. 

IccMkcar:  Vaneltef*  0. 

Per  Cuiam: 

For  tbe  reasons  given  in  theforc^iog  ofito- 
lon  thejudgmmtappeoM/romit  0itm«L 
Re>heariag  denied. 


ana  upon  tbe  opveaant.  and  farther  states  that  in 
New  Tork  the  dlstlootkni  between  debt  and  oov- 
«nant  no  looser  eztota.  but  the  ground  of  scUon  le 
tbe  ffenerat  liability  oC  tbe  aadgnee  If  be  aooepts 
tbe  asaj^ment. 

Frivitjr  of  estate  alone  would  not  sustain  the 
action  of  covenant  without  the  aid  of  Statute  82 
Ben.  Vin.  Sutllir  v.  Atwi>od.  15  Ohio  St.  VO. 

But  Blnoe  that  Act  covenant  has  usually  t>een 
reooflrnized  as  a  proper  remedy.  Palmer  v.  Ed* 
wards,  reportetl  m  a  note  to  Holford  v.  Hatch,  1 
Dougl.  183;  KeeHoH  v.  Morrtce.  12  Hod.  871  02  Wm. 

DooelaoD  v.  Polk,  M  Hd.  SM;  Lee  v.  Payne,  4 
Woh.  IW:  PlDjrry  v.  Warklns.  17  Vt.  379. 

In  Brewster  v.  Kltohell.  1  SallL  196.  Holt.  Ch.  J., 
ventures  tbe  op  Ink)  □  that  ooveoant  wUI  not  He 
against  one  merelr  as  aselimee  of  the  land,  but  In 
this  be  was  opposed  by  the  otiier  three  Jud^rea  on 
the  liench. 

When  the  dutrof  paying  rent  arose  out  of  the 
privity  of  estate  without  privity  of  contract,  the 
cause  of  action  was  local  at  oontmon  law.  Patten 
V.  Detihon.  1  Oray.  820. 

It  ia  not  so  u  art  or  the  Vermont  statuteSr  Uni- 
versity of  Vermont  r.  Joalyn,  21  Vt  82. 

Since  the  ooveoant  to  pay  rent  runs  with  tbe 
land  (Hannen  v.  Ewalt,  18  Pa.  19;  AUon  v.  Culver, 
8  Denio,  880;  Poet  v.  Kearney.  2  N.  Y.  BOi).  an  action 
for  breach  of  tbe  eoveoants  of  tbe  h-ase  will  lie 
against  the  assignee.  Sababury  v.  Shirley,  88  Oal. 
226. 

Upon  oovenantB  In  an  indenture  of  leiue,  the 
lessor  nay  have  an  action  ot  covenant  or  det>t 
agalnat  tbe  assignee  of  tbe  lease  at  otHnmon  law. 
but  the  action  is  founded  on  privity  of  estate  and 
Is  looal.  It  will  not  be  where,  by  proof  relMittlng 
tbe  presumption  artalug  trom  pooseesion,  It  appears 
that  tliera  has  been  no  asalgnnHHit  undernealof  the 
lease.  Dowdrev.  Hampton.  S  Blcfa.  14.208. 

The  aetton  of  eovenant  does  not  lie  without  some 
privity  of  contract,  but  debt  or  rthtiass  Ilea  oo 
mere  privity  ot  estate.  Adams  t.  Frenoh,  S  N.  H. 
887. 

UL.RA. 


Tbe  assignee  is  UaUe  In  an  aetloa  of  debC  How. 
land  V.  OolBn.  9  Pfok.  tt  HeDowell  T.  Hendrlx.  AT 

Ind.  filS. 

In  case  of  a,  demise  In  fee  resn-ving  rent  tb» 
grantor,  in  the' event  of  nonpayment,  may  bring 
covenant  to  rooover  the  lent  Itself,  either  agahut 
his  lessee  or  tbe  latter's  assignee,  or  be  mar  hrlng 
ejectment  to  recover  poKeewlon  for  nonpayment 
of  rent.  Main  v.  Uavls,  K  Barb.  «1. 

The  goods  of  the  assitrnee  are  liable  to  tbe  land- 
lord's  dlBtresB,  although  they  have  been  rentoved 
from  the  premtoea  t>efore  any  rent  beoooMs  doet 
Acker  V.  WlthereU.  4  Hill.  U2. 

Vk  and  oorimotlon. 

To  entitle  the  landlord  to  maintain  an  action  tor 
use  and  occupation  tbe  relation  of  Inndlord  and 
tenant  must  bave  exlated.  De  Perc  Go.  v.  Royocn. 
85  Wls.sn;  Lnnkford  v.  Green,  IS  Ala.  108;  Rtoh- 
mond  ft  L.  T.  Road  Cb.  v.  Hogera,  7  Biixb.  fGSx 
Moore  V.  Harvev,  Bl  Vt,  mti  Hall  T.  flouthmayd, 
Ifi  B&rb.  82;  Hlchey  v.  Minde*  fl  Ohio,  871:  Wlggta 
V.  Wlggin.ON.  H.am. 

But  the  contract  may  be  laipHed.  Brolaakv  v. 
Ferguson.  48  Pa.  434;  Stewart  v.  PItob,  81  N.  j.  L. 
17;  Edmonson  v.  Kite,  a  Ho.  178;  Dalton  v.  Laii. 
d^n.  80  HIcb.  9»,  Nance  v.  Alexander.  *9  lad.  A14; 
Bspy  v.  Fenton,  fi  Or.  423:  Marquette^  H.  &  O.  R. 
Oo.  T.  Hariow,  87  Hloh.  664;  Pleroe  v.  Pteroe.  8S 
Barb.  8*3;  Henwood  v.  Cbecseman,  S  Berg,  ft  R  fCO. 

There  must  be  proof  of  some  dreumstanot*  an- 
thori^ln*  tbe  Inference  tbat  the  parties  Intended  tn 
assume  tbe  relation  of  landlord  and  tenant  towards 
each  other.  Preston  v.  Hawley,  2  Oent.  Bep.  TiBL 
101  N.T.U8. 

Occupation  by  the  tenant  with  tbe  assent  of  the 
landlord  is  Indispensable  to  the  malntenanoeof  tbe 
action.  Oentcal  Mills  v.  Bare,  121  Mass.  ISfi. 

Where  the  entry  Is  peaceable  and  the  oooupa- 
tlon  aoquieeoed  in  without  any  agreement  as  to 
rent  the  owner  may  bring  an  action  for  the  use 
and  ooeupatlon.  Dell  v.  Gardner,  a  Ark.  184. 

H.  P.  K 
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OBEOON  SUPREME  COURT. 


Bert  MORSE,  Be^t., 

UNION  STOCK  TARDB,  4f>X. 

(  Or.  ) 

WbaM  ffooda  OF  chattels  mx*  sold  by 
description*  there  Is  an  Implied  condi- 
tion tbat  tbe  goocta  or  chartels  delivered  sball 
oorrmpond  to  tbat  description.  B;  some  au- 
thorities tbla  Is  treated  aa  a  condltloo  precedent; 
toy  otbers,  aa  an  implied  «  arraoCr. 

9*  Wben  the  sale  becouea  in  part  ezeent- 
•d  or  oounaania>ted«  tb«  same  facts  wfalcb 
before  ooDetltuted  oondltioos  precedent  tben  be- 
oome  wananUea. 

3<  ^tbOMlMof  fl[ood«or«totMs  by 
deoculptlon*  when  the  buyer  hmm  not 
inspected  the  goods,  ttaere  fi,  in  addition  to 
tbe  condition  precedent  tbat  tbe  goods  or  chat- 
tels sball  answer  the  deacrlptlOQ,  an  tmpUed  war> 

■  raotrtbatthershaUbefltfurtbeparttoularpur- 
pose  to  wbiflh  they  are  to  be  applied,  wben  tbat 
purpose  is  known  to  tbe  vendor. 

4.  Wben  a  dealer  nndertakeeto  supply 
goods  or  4diattels  In  which  he  deals 
that  are  to  be  aiqtUed  to  a  parUcular  purpoae, 
Hnd  the  bojrer  ueocasarHy  tniatsto  tbe  Jndgmeot 
of  the  dealer,  tbeie  is  an  implied  wamn^  that 
tfaer  sball  be  Toasonably  fit  for  tbe  purpoae  tor 
which  tbej  are  intended. 

(November  17. 18D1J 

APPRAL  defeodaot  from  a  judgment  of 
the  CiiciiU  Court  for  Multnomah  Count; 
in  favor  of  plaintiff  ia  an  action  brought  to 
recover  damages  for  brcacli  of  warranty  lo  tbe 
sale  of  cerlala  cattle.  Affirmed. 

Tbe  case  euttidently  appears  in  the  odIdIoo. 
3teMn.  GUbort  U  Smiw  for  appeUsoi. 
Mr.  Olenn  O.  Holasan.  for  respoodeot: 
AVben  defendant  undertook  to  fill  tbe  order 
the  law  implied  a  warranty  tbat  tbe  cattle 
should  be  of  a  kind  suitable  for  the  purpoae 
for  wbich  tbey  were  ordered. 
Bargoutv.  Sione,  6  N.  Y.  78. 
In  a  contract  of  sale  words  of  description  «re 
beld  to  constitute  a  warrautf  tbat  tbe  articles 
so  sold  are  of  the  apeclea  aud  quality  so  de- 

HogtM  T.  Ptffmpton,  11  Pick.  100;  Wintor  v. 
Lombard.  18  Pick.  60;  Hentitav  v.  Bobim,  9 
Met.  87,  48  Am.  Dec.  367;  0$good  v.  Lmi$,  2 
Harr.  &  G.  495, 18  Am.  Dec.  817;  ]iorrekip»  v. 
Beran,  3  Kawle,  38.  38  Ate.  Dec.  85;  Lamb  r. 
Crafts,  12  Met.  855;  Bra^ord  r.  Manljt,  18 
MasH.  189,  7  Am.  Dec.  133;  Btie/>anan  v.  Beck, 
15  Or.  570;  Woleott  v.  Mount,  86  N.  J.  L.  363, 
18  Am.  Rep.  488;  Havkiiu  T.  AmAerton,  61 
IJ.  Y.  204,  10  Am.  Rep.  595. 

Tbe  sclliug  upon  a  demand  for  a  borse  with 
psrlicular  qualities  is  an  afflrmation  tbat  be 
possesses  Ihoae  qualities. 

Biuingerr.  l%erbnrn,  84  K.  T.  68(1. 90  Am. 
I>ec.  758.  See  also  White  t.  MilUr,  71  N.  T. 
129,  27  Am.  Bep.  18;  Beojamta,  Sales,  g  656. 

The  Teodee  may  retain  the  property  liter 
notice  to  vendor  and  sue  on  the  watnuity. 

•Head  notes  br  Iabd,  /. 


Non.— Tbe  opinion  in  this  case  so  fully  reviews 
tbeauthorideson  the  questloo  of  Implied  warraaty 
on  asaleby  descriptloBthat  anote  <mtbeiul4eot 
wlU  not  be  desired. 

14  14.  R.  A. 


Multer  V.  Bm.  14  N.  Y.  097;  Qettu  r.  Roun- 
<re«,  3Pion.  879.  54  Am.  Dec.  138;  Voorhan  v. 
Earl,  3  Bill.  3»8,  88  Am.  Dec.  588;  Bouard 
T.  Hoey.  23  Wend.  850,  35  Am.  Dec  573; 
Butt  r.  Eekler,  41  N.  T.  488;  Chopin  T.  Dobton, 
78  N.  Y.  83.  84  Am.  Rep.  513;  Booty.  Fither, 

I  Cusb.  371:  Byatt  v.  BoyU,  5  Gill  &  J,  131, 
35  Am.  Dec.  Zie;  Boy  v.  Pool,  53  N.  Y.  418, 

II  Am.  Bep.  719;  Benjamin,  Sales,  898-897. 

Iiord«  J.,  delivered  the  opinion  of  tbe  court: 
This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for  a 
breach  of  an  implied  warranty  in  the  fale  of  a 
lot  of  cattle.  The  contract  consisted  of  an  or- 
der coDtained  In  a  letter  directing  tbe  defend- 
ant to  "g(>t  two  carloads  of  good  beef  cattle," 
and  to  "consign  tbem  lo  Centralla,"and  "to 
draw  on  Wooding  &  Co,  for  the  amount." 
Tbe  cattle  not  being  of  tbe  quality  ordered,  or 
fit  for  the  purpose]'  tended,  tbe  defendant  wan 
notified  upon  tbelr  delivery,  but,  refusing  to 
take  any  action  In  tbe  premisi-s,  thi%  action 
waa  brought,  which  resulted  in  a  verdict  and 
judgment  for  tbe  plaintiff.  Tbe  contention 
for  the  defendant  is  that,  upon  tbe  facts  of  tlie 
transaction,  there  was  no  implied  warranty 
tbnt  tbe  cattle  shipped  upon  the  order  were 
good  beef  cattle,  and  fit  for  tbe  purpose  in- 
tended, aa  asserted  by  tbe  ciiarge  of  the  court. 
There  can  be  no  doubt  but  tbat  tbe  general 
rule  of  law  lit  that,  upon  tbe  sale  of  any  article 
of  roercbandise,  the  seller  does  not  become  re- 
sponsible for  tlie  quality  of  the  article  sold, 
unless  he  expressly  warranted  the  quality,  or 
mnde  some  false  and  fraudulent  repreeeota- 
tion  in  regard  to  it.  "No  principle  of  the 
common  law,"  said  Xr.  Jutfice  Davis,  "has 
been  better  established,  or  more  often  affirmed, 
both  In  this  country  and  in  England,  tbanUiat 
the  sales  of  personal  property,  in  tbe  absence 
of  an  express  warranty,  whe're  the  buyer  has 
an  opportunity  to  inspct  tbe  goods,  and  llie 
seller  is  guilty  of  no  fraud,  anuia  neither  the 
manufacturer  nor  grower  of  the  article  he  Bella, 
the  maxim  easMt  emptor  applies,"  This 
maxim,  under  tbe  exceptions  and  limitntions 
wbicb  tbe  law  b>«s  fastened  upon  it,  furnishes 
a  just  and  equitable  rule  for  the  transaction  of 
business.  It  profieeds  upon  tbe  hypoibesls 
tbat,  where  tbe  purchaser  has  bad  au  oppor- 
tunity of  Inspecting  the  goods  or  chattels,  and 
their  defects  could  have  been  discovered  by 
him,  he  Is  bound  to  exerdse  his  judgment, 
and  take  all  reasonable  precautions  to  protect 
bis  inlerest.  In  cases  of  this  sort,  where  the 
purchaser  ba«  bad  the  opportunity  of  inspect- 
ing and  selecting  tbe  goods  or  chattels,  the  pre- 
sumption ia  tbat  be  relies  upon  bis  own  Judg- 
ment, and  takes  upon  himself  the  risk  of  their 
answering  his  puipose;  otherwise  he  would 
have  secured  himself  against  loss  by  requiring 
an  express  warranty  tn  tbem.  But  wlien  tlw 
pnrdiaaer  bas  not  had  an  equal  opportunity 
of  inspecting  such  goods  or  chattels  with  the 
seller,  or,  nnder  ue  circumstances,  he  bas 
been  compelled  to  rely  upon  his  judgment, 
the  maxim  can  have  no  application,  and  an 
Implied  warraolv  of  their  quality,  or  of  their 
being  marketable,  or  of  tbeir  fitness  for  tbe 
purpose  Intended,  when  such  purpoae  is  knowi| 
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to  tbe  fleller,  is  raised  or  recognized  in  his  be- 
half. It  is  vhere  the  facts  fall  witbin  the 
principle  of  exceptions  of  Ibia  sort  that  tbe  rea- 
son of  the  maxim  falls,  and  an  implied  war- 
ranty of  Ibe  goods  sold  is  recognized  in  favor 
of  the  buyer.  Wlien,  then,  the  quesiion  is 
vbelber  or  not,  in  a  given  case,  an  implied 
warranty  exists,  it  can  only  be  determined  by 
a  fall  connfdentloQ  of  all  tbe  facts. 

The  evidence  shows  that  tbe  plaintiff  was  a 
biitclier,  and  that  be  nsed  beef  cattle  for  retail 
in  his  market;  that  be  fmve  an  order  to  the  de- 
fendant for  two  carloads  of  "good  beef  cattle," 
who  accepted  it,  and  elected  and  shipped  the 
catlie  to  the  place  designated;  that  the  plaintiff 

Said  for  the  catile  before  delivery  by  draft 
rawD  OD  him  by  tbe  defendant:  that  ibe 
plaintiff  was  not  present  to  inspect  the  cattle, 
nor  had  any  opportunity  to  examine  them  un- 
til their  arrival;  that  tbe  defendant  Icnew  what 
the  biisinefs  of  plaintiff  was,  and  the  purpose 
for  which  be  wanted  good  beef  cattle;  that  the 
CBltle  were  not  good  beet  cattle,  or  l>eef  catlie, 
but  only  stock  cattle,  and  not  flt  for  tbe  pur- 
pose Intended:  that  as  soon  as  plaintiff  saw  tbe 
cattle  he  notified  the  defendant  of  their  not 
being  tbe  quality  and  kind  of  cattle  be  ordered, 
and  unfit  for  bis  business  purposes,  but  at  tbe 
same  time  made  a  proposition  as  to  part  of  them, 
which  the  defendant  refused  to  accept,  claim- 
ing that  tbe  uttle  ibii^)ed  fully  complied  with 
the  order. 

The  relation  which  Ibe  defendant  as  seller, 
and  tbe  plaintiff  as  buyer,  bear  to  these  acts, 
when  analyzed,  is  (hat  the  defendant  under- 
took to  supply  cattle  of  the  description  ordered, 
knowing  tbe  particular  purpose  for  which 
they  were  to  be  used,  with  full  opportunity  of 
inspecting  them,  and  discovering  tiieir  defects, 
or  of  ascertaining  that  tbey  were  not  beef  cat- 
tle, and  flt  for  the  particular  purpose  for  which 
they  were  ordered;  that  tbe  plaintiff  was  not 

E resent  to  inspect  them,  nor  did  he  know,  or 
ave  any  opportunity  of  knowing,  their  de- 
fects, or  ascertainiQe  that  tbey  were  not  beef 
cal  tie,  and  not  flt  for  the  purpose  for  which 
ther  were  intended,  antll  after  the  cattle  were 
delivered  and  paid  for.  In  applying  the  law  to 
this  state  of  facts,  the  trial  court  asserted,  in 
effect,  by  its  charge,  that  tbere  was  au  implied 
warranty  on  the  part  of  tbe  defendant  that  tbe 
cattle  should  be  of  tbe  quality  or  answer  the 
description  ordered,  and  when  so  ordered,  for 
a  perttcular  purpose,  known  to  tbe  def^idant, 
that  II,  by  undertaking  to  funilsb  tbe  cattle, 
impliedly  undertook  that  tbey  abould  be  rea- 
sonably fit  for  the  purpose  for  which  tbey  were 
intended. 

The  principle  is  stated  that,  where  goods  are 
sold  by  descnplion  ot  particular  designation, 
there  is  always  an  impli^  condition  that  the 
article  or  goods  delivered  shall  correspond 
strictly  with  that  description  or  desigoatton. 
This  u  regarded  by  some  of  the  authorities, 
especially  in  the  United  States,  as  an  implied 
warranty  that  tbe  article  sold  is  of  that  descrip- 
tion, and  by  others  as  a  condition  precetlenL 
But  tbe  facUi  in  this  case  obviate  the  coDMidera- 
tion  of  that  aspect  of  the  aueslion.  Tbe  de- 
fendant bad  received  the  full  consideration  for 
tbe  cattle  and  conscquenily  the  contract  bad 
become  in  part  executed  when  the  cattle  -were 
delivered^aod  repudiation  by  the  {daintiff  of  tbe 
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contract,  for  non-compliance  with  its  terms  in 
not  furoisbtng  good  beet  cattle,  had  become 
impossible.  The  language  of  Depue,  J.,  in 
Wolcott  V.  Motuit.  8fl  N.  J.  L.  262. 18  Am.  Rep. 
488,  goes  to  this  point:  "Tlie  right  to  repudi- 
ate the  purchase,*'  be  says,  "for  non -conformity 
of  the  article  deyvered  to  the  description  under 
which  it  was  sold,  is  universally  conceded. 
That  rifrbt  is  founded  on  the  engagement  of 
the  vendor  by  such  description,  that  tbe  arlicle 
delivered  shall  correspond  with  tbe  description. 
Tbe  obligation  rests  upon  tbe  contract.  Snb> 
Btantially  the  description  is  warranted.  Itwilt 
comport  with  sound  legal  ^inciplea  to  treat 
such  engagements  as  conditions  in  order  to 
afford  toe  {Mirchaser  a  more  enlarged  remedy 
by  resoisdon  than  be  would  bave  on  a  simple 
warning;  but  when  bis  situation  has  been 
changed,  and  the  remedy  by  repudiation  has 
become  impowible,  no  reason  sopported  by 
principle  can  be  adduced  why  he  should  not 
liave  upon  his  contract  such  redress  as  is  prac- 
tical under  the  circumstances.  In  that  dtua- 
tioo  of  afhire,  the  only  aTailable  means  of  re- 
dress Is  a  legal  action  for  damages;.  Whether 
the  action  shall  be  technically  considered  an 
action  on  a  warranty  or  an  action  for  tbe  non- 
perforroance  of  a  contract  is  entirely  imma- 
terial." Reversing  tbe  order,  he  further  says: 
"But  In  a  number  of  instances  it  baa  been  held 
tliat  statements  descriptive  of  the  subject  mat- 
ter, if  Intended  as  a  subetanttve  part  of  the 
contract,  will  be  regarded  in  tbe  first  instanofr 
as  conditions,  on  tbe  failure  of  which  tbe  other 
party  may  repudiate  *'»  Mo,  by  a  refusal  to  ac- 
cept or  return  thearlicle.  if  that  be  practicable; 
or  if  a  pert  of  tbe  consideration  has  been  re- 
ceived, and  resclnion  has  become  Impossible, 
such  representations  change  their  character  as 
condltiont,  and  become  warranties,  for  the 
breach  of  which  an  action  will  He  to  recover 
damages." 

As  has  been  suggested,  strictly  speaking,  tbe 
conditions  do  not  become  warranties,  but,  tbe 
sale  having  become  consummated,  the  same 
facts  which  before  constituted  conditions  pre- 
cedent now  oonsiitule  warranties.  Tbat  Is  our 
case.  The  descriptfoa  «t  tbe  article  soM  ceuei 
to  be  a  condition,  but  becomes  a  warranty,  ren- 
dering tbe  authorities  holding  the  doctrine 
that  tbe  sale  of  a  chattel,  as  being  of  a  par- 
ticular description,  implies  a  warranty  tbat  tbe 
arlicle  is  of  tbat  description,  in  point,  in  sup- 
portof  the  principle  asserted  in  tbe  Instnictloos. 
In  IFtnwr  v.  Lombard.  IB  Pick.  00.  Shaw,  Ch. 
J.,  said:  "Every  person  who  sells  goods  of  a 
certain  denomination  or  description  undertskeft, 
as  a  part  of  bis  contract,  that  tbe  thing  de- 
livered corresponds  to  the  description,  and  fcs 
in  fact  an  article  of  the  kind,  species,  and 
quality  thus  expressed  in  tbe  contract  of  sale: 
toe  rule  being  tbat,  upon  a  nale  of  goods  by  a. 
written  memorandum  or  bill  of  parcels,  the 
vendor  undertakes,  In  the  natureof  warranting, 
tbat  the  thing  sold  and  delivered  is  tbat  wfalcli 
is  described.  This  rule  applies  whether  tbe  de- 
scription be  more  or  lees  partlcuIaT  and  exact 
in  enumerating  tbe  quaHtiesof  the  roods  sold."' 
In  WhiU  V.  mu^,  71  N.  Y.  87  Am.  Rep. 
18,  Andrews,  J.,  said:  "Tbedoctrioe  that  tbe 
bargain  and  sale  of  a  chattel  of  a  pariiculsr 
description  Imports  a  contractor  wamnty  that 
the  article  sold     of  tbat  deacription,  u  suk- 
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tafned  bj  a  gntt  nMt  of  autbwlty."  So  in 
Wokott  T.  Mount,  «ttpra,  Depue,  aald: 
^'Tbe  doctrine  ibat  on  the  sale  of  a  ohattfl  as 
being  of  a  particular  kind  or  deacripUon.  a 
coDtract  ie  Implied  ibat  the  article  ia  of  that 
kind  or  descnplion,  is  also  eiutuoed  by  tbe 
foliowiqe  Eoglish  cases:  PomU  v.  HorUm,  3 
Biog.  NT  C.  WA;  Barr  v.  Gibrntn,  8  Mew.  & 
W.  360;  Chanter  v.  H(^in$,  4  H«e8.  &  W. 
;iu9;  NicholY.  GodU,  10  Excb.  191;  Gompertz 
T.  BartUU,  %  El.  &B1.  849."  In  Foot  v.  Sabin, 
84  III.  864,  the  contract  of  sale  was  for  "fat 
cattle,"  to  be  shipped  for  delivery  at  a  future 
day;  and  tbe  court  beld,  where  a  contract  ia  to 
sell  "fat  cattle,"  to  be  shipped  for  the  market  at 
a  future  dity,  he  will  be  bound  to  pasture  tbem 
BO  ibat  they  will,  atthe  time  agreed  on  for  de- 
livery, be  in  a  builablc  coodition  for  sale  as 
"fat  cattle"  in  the  market.  While,  therefore, 
in  tbe  sale  of  an  existing  chattel,  the  law  does 
not,  in  tbe  absence  of  fraud,  imply  a  warranty 
of  tbe  quality  or  condition,  yet  where  tlte 
sale  is  of  a  chattel,  as  being  of  a  particular 
description,  it  does  imply  a  warranty  that  Uie 
article  scdd  is  of  tbat  deacriptlon.  See  also 
Bogim  v.  Fly  pton.  11  Pick.  97;  Bradford  v. 
Mantg,  13  Ha^s.  i:^9,  7  Am.  Dec.  123;  Bj/att 
T.  Beyfe,  B  Gill  &  J.  110,  35  Am.  Dec.  376; 
Bunnd  v.  WhiUaie,  14  U.  O.  Q.  B.  341. 

There  is  however,  wl^re  ao  article  Is  sold 
by  description,  besides  the  condition  or  war- 
ranty, asit  may  beclassed,  an  implied  wamin- 
ty.  that  the  article  sold  shall  be  marketable 
under  Ibe  terms  of  the  descripIioD,  or  reasooa- 
biy  fit  for  tbe  porpoae  for  which  it  was  in- 
tended. "In  some  coatracts,"  said  Brett,  L.  J. 
"tbe  underlaking  of  the  seller  is  said  to  be  only 
that  the  article  shall  be  merchantable;  in  others 
that  it  shall  be  reasonably  ^t  for  the  purpose 
to  which  it  is  to  be  applied.  In  all,  it  seems  to 
us,  it  is  either  assumed  or  expressly  slated  that 
the  fuDdamental  uodertakinf  is  that  tbe  arti- 
cle offered  or  delivered  shaU  answer  tbe  de- 
scriptioD  of  itcootaioed  in  the  contract.  That 
role  comprises  all  others.  They  are  adaptions 
of  it  to  particular  hinds  of  contracts  of  pur- 
chase and  sale."  BandaU  v.  iVAWn,  L.  B.  3 
Q.  B.  Div.  102.  In  JonetT.  Jutt.  L.  R.  3  Q. 
B.  197.  a  leading  case,  it  was  decided  under  a 
contract  to  supply  goods  of  a  specified  deecrip- 
tion,  which  tbe  buyer  has  no  opportunity  of  In- 
Bpectiag,  the  goods  must  not  only  in  fact  answer 
the  specific  descripUott.  but  must  be  salable  or 
merchantable  under  (bat  description.  "If  a 
man,"  said  Best,  Ch.  J.,  in  Jonea  r.  Bright,  6 
Bing.  588.  "sells  an  article,  he  thereby  war- 
rants that  It  U  merchantable;  that  is,  fit  for 
some  purpose.  If  be  sells  it  for  a  particular 
porpoee,  he  thereby  warrants  it  fit  for  that  pur- 
pose." If  the  contract  Is  to  supply  a  certain 
kind  and  quality  of  chattels  for  a  particular 

Eurpose  known  to  the  seller,  which  tbe  buyer 
asDOopportunity  to  examine  before  deli  very, 
there  is  usually  an  implied  warranty  that  the 
chattels  supplied  shall  be  reasonably  fit  for  Uie 
special  purpose  inieoded  by  the  buyer.  3 
Benjamin,  Sales,  g  645.  "Where  the  purchas 
er,"  said  Staples,  J.,  "does  not  designate  any 
specific  article,  but  orders  goods  of  a  pur- 
ticular  quality,  or  for  a  particular  purpose,  and 
that  purpose  is  known  to  tbe  seller,  the  pre- 
snmptioo  ia  the  purchaser  relics  upon  the 
judgment  of  the  seller,  and  tbe  latter,  by  uq- 
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dotaUng  to  furnish  the  goods,  implledly^ 
undertakes  they  shall  be  reasonably  fit  for  tbe 
purpose  for  which  they  were  intended."  OtnC 
T.  Jone$,  83  Gratt  531,  84  Am.  Bep.  778. 
Likewise  in  Best  v.  FUnt,  58  Vt.  648,  2  New 
Eng.  Bep.  604,  56  Am.  Bep.  670,  it  was  held 
that  there  is  an  implied  warranty  in  the  sale  of 
boga  purchased  for  the  market  that  they  are  fit 
for  that  purpose,  when  tbe  vendee,  havlas  no 
opportunity  of  inspection,  trusts  to  the  judg- 
ment of  ibe  vendor  to  select  them,  and  botb 
parties  uuderstand  for  what  they  are  intended. 
See  also  BecUt  v.  Oltnttead,  34  Vt.  114,  Sa 
Am.  Dec.  150;  Street  v.  auiptnan,  30  Ind.  143^ 
Howards.  Eoey,  38  Wend.  850,  86  Am.  Dec. 
672;  Uanger  v.  Sviiu,  88  Ark.  384;  GammeU 
T.  Guabt/,  63  Ga.  504.  While  this  rule  applies 
with  particular  force  where  the  vendors  are 
the  manufacturers,  it  Is  not  limited  to  them, 
but  is  extended  to  cases  where  one  mer- 
chant or  dealer  contracts  to  supply  goods  of 
a  specific  description  to  another  merchant 
or  dealer.  Jones  v.  Just,  $upra;  Lewis  v. 
Bountrte,  78  N.  0.  838;  Hanka  t.  MeKee, 
a  Litt.  237,  18  Am.  Dec.  895;  Ketehum  v. 
WetU,  19  Wis.  34:  Whitaker  v.  MeCormkk.  6- 
Mo.  App.  114;  Flint  v.  Lnon,  4  Cal.  17:  CJu- 
eago  Packing  tt  P.  Co.  v.  TUton,  87  111.  547; 
Messenger  v.  Pratt,  8  Lans  284.  Nor  is  it  nui- 
terial  whether  tbe  goo<ls  or  cbaltela  are  to  be 
made  or  supplied  to  order.  Then  is  always, 
an  implied  warranty  that  tbey  are  reasonably 
fit  or  suitable  for  the  particular  use  intendra 
by  the  purchss^r,  provided  the  use  or  purpose 
to  which  they  are  to  be  applied  is  known  to  the 
seller  when  the  order  was  given,  "  Where  a 
buyer,"  says  Cockburn,  J.,  "buys  a  specific 
article,  the  maxim  'caveat  emptor  applies;  but 
where  the  buyer  orders  goods  which  shall  be 
epplicaUe  for  tbe  purpose  for  which  they  are 
ordered,  there  is  an  implied  warranty  that  they 
shall  be  reasonably  fit  for  that  purp  se."  Bigge 
V.  Parkitison.  7  Hurlsl.  &  N.  *9.55.  So  that 
when  adealer  uoderlakes  by  contract  to  supply 
goods  or  chattels  in  which  he  deals  that  are  to 
be  used,  or  are  intended,  for  a  particulnr  pur- 
pose, ind  the  purchaser  Decessarily,  under  the 
circumstances,  trusts  to  his  judemcnt,  there  Is 
an  implied  warranty  that  they  shall  be  reason- 
ably fit  for  the  use  or  purpose  to  which  tbey 
are  to  be  applied.  The  plaintiff  had  no  oppor- 
tunity to  inspect  tbe  cattle,  but  tbe  defendant 
undertook  to  select  and  supply  them.  Know- 
ing tbe  purpose  for  which  he  wanted  them,  and 
that  00  other  than  beef  cattle  would  be  fit  for 
that  purpose.  The  defendant  could  not  have 
undertaken  to  supply  the  cattle  00  any  other 
supposition  than  that  they  were  salable  as  beef 
cattle,  and  6t  for  the  purpose  to  which  they 
were  to  be  applied.  Necessarily,  then,  the  de- 
fendant had  knowledge  and  infomiatioo  la  the 
premises,  and  the  plalntUT.  must  have  relied 
upon  his  judgment  to  fill  the  order,  as  he 
clearly  could  exercise  no  judgment  of  bis  own. 
As  ifr.  Juttlet  Mellor  said:  "  This  appears  to 
us  to  be  at  tbe  root  of  the  doctrine  of  implied 
warranty,  and  in  this  view  it  makes  no  differ- 
ence whether  the  sale  is  of  goods  specially  ap- 
propriated to  a  particular  contract,  or  togooda 
answering  to  a  particular  description."  Johm 
T.  JvM,  4'ipra.  We  do  not  think,  upon  tbe 
factsas  disclosed  by  this  reccnrd,  there  vas  my 
error  in  the  instavotioiu  exeeptedta  This  re- 
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suit  renders  It  necessary  to  consider  bat  OM 
other  objection,  namely,  tbattbeplaintlff  must 
betaken  to  baveacoepted  onebalf  of  the  cattle 
as  Kood  beef  cattle,  and  fit  for  the  purpose  for 
wblcb  be  wanted  tbcm,  as  disclosed  by  bts 
letter  upon  Ibe  dellTery  of  tbe  cattle,  making 
a  proposition  to  keep  naif  of  tbem,  if  tbe  de- 
fendant would  furaisb  anotber  car-load  of  good 
cattle.  His  order,  aod  tbe  facts  as  diBcloscd. 
indicate  that  tbe  plaintiff  needed  beef  cattle 
quite  badly  for  tbe  supply  of  bis  market,  as  he 
states  in  b's  order  tbal  be  bad  only  "  two  bead 
of  cattle  left."  But  in  bis  letter  making  Ibis 

Sropoaition  he  also  says  and  charges  that  the 
efeadant  had  taken  "his  hard  money  for 
property  that,  for  my  use,  you  know  is  per- 


fectly Torlhleaa."  So  that  It  Is  clear  that  be 
did  not  tblnk  be  bad  leoeiTed  auch  cttilleaa  be 
bad  ordered,  and  as  were  fit  for  tbe  purpose 
iDtended;  but  as  he  bad  paid  for  them  as  good 
beef  cattle,  and  was  out  of  bis  money,  be  wm 
in  a  position  to  compromise,  and  betrayed  a 
disposition  by  bis  proposition  to  adjust  the 
matter  without  further  trouble  or  difflculty; 
but,  however  that  may  be,  tbe  defeodant  de- 
clined to  entertain  or  consider  bia  propoaitlon, 
claiming  that  the  cattle  were  sucb  as  complied 
with  the  order,  and  tbe  defendant  cannot  arall 
itself  of  its  benefits  now,  as  its  conduct  relegated 
tbe  matter  to  its  original  status,  and  necesstuled 
this  suit  for  the  adjustment  of  their  difTet^noee. 
We  think  tAat  tie  judgment  must  be  t^fflrmed. 


GEORGIA  SUPREME  COURT. 


John  W.  BROOKS,  Plff.  in  Err., 

Luh  WOODSON  et  aL 
<  Ga.  ) 

*1.  Aoeovdiuf  to  thedoetrlne  of  Dnflto 
Corridon,  40  O*.  188*  tbe  wttoe— 
to  »  will  moat  anbecrlbe  their  names  as 
witnesBee  after  the  will  is  signed  by  the  testator, 
there  t>elaic  Dotbioir  to  attest  unill  bis  signature 
has  tieen  annexed.  It  nuUras  no  dllieretioe  that 
tbe  sifinlnff  andattestatfon  areeaoh  a  part  ta  one 
and  tbe  same  IransacUon. 

(July  S,  1801.) 

ERROR  to  the  Superior  Court  for  Bibb 
Coimty  to  review  a  judgment  in  favor  of 
dcfendnnls  in  a  proceeding  ^king  to  establish 
the  validity  of  a  will.  Affirmed. 
The  case  sufScieotly  ap;>ears  in  the  opinion. 
Mftm.  Hill  &  Harris  for  plaintiff  in  error. 
Meetre.  Hardeman.  Dane  ft  Tamer 
and  Deesav  *  Bartlett  for  defendants  in 
error. 

Bleeklejr*  OA.  J.,  delivered  tbe  opinion  of 
the  court: 

There  la  nothing  to  distinguish  this  case 
from  Duffie  v.  Chrridon,  40  Ga.  122,  except 
that  in  tbe  execution  and  attestation  of  tbis 
will  there  was  but  one  transaction,  Ibe  wit- 
nesses all  subscribing  the  unsigned  will  io  the 
presence  of  tbe  testator,  and  be,  at  tbe  same 
time  and  place,  and  immediately  after  they 
affixed  their  signatures,  signing  tbe  documeot 
in  their  preaenoe.  In  Duffle  v,  Corrithn,  there 
*Head  note  by  Blicklbt,  Ch,  J. 

NOTB.— Signature  uf  vHtnetttg  to  UHU  b^ore  teOa- , 
tartigns  it. 

nie  slirnflture  of  atteetinir  witnffvea  to  a  will  be- 
fore  it  la  sJirned  by  the  testator  does  not  oonstltute 
a  vsHd  attestaUon.  Jaolrson  v.  Jaokson.  80  N.  T. 
US;  Sisters  of  Charity  v.  Kelly,  «T  N.  Y.  VSt,  Hind, 
msrata  v.  Oarltoo.  8  H.  L.  Cae.  100:  Shan-  v.  Neville, 
1  Jur.  N.  8. 4(JS;  Hiideon  v.  Parker,  1  Boblx  £ccl. 
80;  Cooper  v.  BoelietU  3  Curt.  Eool.  850;  FU  Oldlnr, 
»  Curt.  Kocl.  865;  Re  Hotklns.  82  L.  J.  N.  8.  IW: 
PcarBOD  V.  Pearson,  L.  K.  2  Prob.  h  DIv.  161;  Mc< 
Hulkfns*  Cane,  8  DaiQ.U7;  Fischer  v.  Popham,  L.  R. 
8  Prob.  A  Dlv.  Uk  Reed  r.  Watson,  27  Ind.  U8; 
Ra^nd  t.  ffunUnffdon,  SB  N.  C:  Baa. 

On  the  oontrary.  some  oases  have  held  that  It  is 
not  material  wlictber  the  teautor  or  the  wttnenee 
■Ign  am  if  aU  sIsrD  during  one  oontlnuons  tranaao- 
tlon.  8eohrestv.Bdwards.41fet.(Ky.ilflB:BcMaerr 
nanum.  a  Gmtt  L  S8.Am.  Deo.  VT;  Swltt  T^WOer' 


were  two  interviews,  at  the  flm  of  which  two 
of  tbe  witnesses  (together  witb  anotber  who 
was  not  afterwards  present)  subscril>ed,  and  at 
tbe  aeooDd  the  teatator  and  tbe  third  witness 
But  is  tbia  difference  in  tbe  facU  of  tbe  two 
cases  material  ?  The  doctrine  dutlnctly  held 
by  tbe  court  Id  ruHng  Duffie  r.  Corridon,  Is 
that,  until  the  testator  signs,  there  is  nothing 
to  attest;  tbe  signature  of  tbe  testator  being 
tbe  principal,  if  not  tbe  only,  matter  to  wbicb 
tbe  attestation  contemplated  by  law  applies. 
It  is  obvious  that,  if  this  be  the  true  reason 
why  tbe  witneasea  cannot  subseiihe  their  names 
unbt  after  the  teatator  has  signed  his.  it  is  of 
no  consequence,  when  tbe  form  of  attestingan 
unsigned  will  ia  gone  through  with,  wbetbcr 
on  the  same  occasion  of  the  testator's  added 
signature  or  on  a  previous  occasion.  In  either 
case  tbe  attesting  act  would  he  performed  when 
there  was  no  atgnatore  io  exiateoce  to  be  nt- 
teated,  and  therefore  no  subject  matter  to 
which  tbe  act  could  apply.  To  wttne>«  a  fut 
ure  event  is  equally  Impossible,  whether  It 
occur  tbe  next  moment  or  tbe  next  week.  We 
role  tbe  present  case  on  tlie  autiioriiy  of  tbe 
prior  one  above  VHted:  being  eatisfled,  after 
careful  examinatioo,  that  to  abide  by  the  prin- 
ciple of  that  decision  we  must  r^ar>i  ibeorder 
of  time  io  which  tbe  respective  signatures  oc- 
cur, ralber  than  the  interval  of  time  by  which 
tbey  are  separated.  The  manifest  teaching  of 
Dvffie  V.  Corridon  Is  that  tbe  testator  must 
sign  first.  That  teaching  fa  not  followed,  but 
directly  violated,  when  l£e  vitneaaea  aigo  flrat. 

Judgment  affirmed. 

Lompkin,      not  presiding. 


1  a  Mon.  117;  Vauirbaa  v.  BnrtOrd.  <  Bradf.  tS; 
overruled  by  later  New  York  oaaes  atmva  oitod. 

And  In  Pennsylvania  where  snbsoriltinKwitneaMs 
arc  not  necennrr  an  sttentation  iMfure  tbe  signa- 
ture of  the  testator  ts  sutBctent.  Miner  T.  McNeill. 
85  Pa.  217, 78  Am.  Dec.  888. 

A  subeeqnent  arknowledgmeot  or  adoptloa  t^' 
an  attestins  witness  of  his  alicnatun  cannot  be 
held  aufflcient  or  equivalent  to  attestation  at  that 
time  where  his  signature  was  before  that  of  tbe 
testator.  HindBDaish  v.  Carltm,  8  H.  L.  Om.  MO; 
Re  Byrd,  SCurt.  BocLUT:  Be  Oox^  WtU.  «lir.  a 
821:  Chase  v.  Kttlredffe,  U  Allen.  40. 87  Am.  Dee. 
897.  Contra,  Sturdlvant  v.  Birobett  10  Ontt.  91: 
Pollock  V.  OlMSell,  2  Oratt.  430;  Bwlft  r.  Wiley.  1 
B.  Mon.  117:  O'Brien  v.  Oalsff her, »  Conn.  Ok 

Ihpeolally  If  tbey  dM  not  aign  In  the  testator^ 
pmenoe.  Cbase  v.  KIttredfe.  U  Alleo,  ML  ST  An. 
Dea  an:  As  Oux*a  Witt,  41  H.  CUM  Baalmd  r. 
HunUnidOD,  UN.  a  GoOg?^ 


WlLUAHS  T.  FaBBUTD. 
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WtmuB  C.  WnJiUMS  tt  al,  AppU., 
Jacob  8.  FARRAin)  a  at. 


t. 


1.  B«ttringp»rtiiar«  who  engage  again 
In  Um  mub*  kind  of  boMino—  after 
tnuuAnteg  tbelr  iatec— t  in  tbe  old 

lnuliieg>  to  tbe  oUwrpartiHn.  wbettwr  thesood* 

will  be  Included  in  tbe  tntwfer  or  not.  have  tbe 
Tight  not  only  to  adverttee  tbeir  new  biulDeas, 
but  also  to  Kdlolt  tbe  oustumen  of  tbe  old  dim 
pmooally  unleoi  tbe^  bKve  bound  themaelvM 
not  to  do  M  by  tbelr  contract. 

The  right  of  Mttriag  partners  to  ea> 
gftg*  »g»lM  Ib  boBlneas  under  their 
own  names  or  any  ooUooation  of  their  own 
names  after  aelllDir  ttaelr  interest  In  the  Ann  to 
not  restricted  except  br  their  own  atcreement, 
even  if  tbe  collocation  of  tlieir  names  wblcb  they 
edopt  as  tbe  name  of  a  new  firm  which  they  or> 
fanlse  to  eimilar  or  Identical  with  the  old  firm 
same  where  there  is  no  attempt  at  deception. 
But  they  have  no  rlirht  to  represent  their  busl- 
I  as  a  oonttnuatlon  of  that  of  the  old  Ann. 


<Cliamplin,Ch.  J..  tfinMnUJ 

(November  aa.l8l>L>  ' 

APPEAL  by  cotnplatnanta  from  a  decree  of 
tbe  Circuit  Court  of  Wayne  County  in  fa- 
vor of  respondents  in  a  suit  brought  to  eojoiu 
the  use  of  a  certain  trade>name  (rem  interfere 
ing  with  certain  trade-marks,  and  geaerally 
£rom  interferiiig  with  tbe  good-will  of  com- 
plaUiaats'  biuiaees.  Affimud. 
The  facts  are  fully  stated  in  tbe  opiiiion. 
Meur».  Bowen.  Douglas  A  whiting, 
for  appellaats: 

Tbe  real  Talue  of  the  good-will  depends  in 
some  cases  eotlrely ,  and  in  all  very  much,  on  tbe 
absence  of  competiUoD  on  the  part  of  those  by 
whom  the  busness  has  been  preTioody  car- 
ried on. 

Bales,  Partn.  659,  070;  Lindley,  Putn. 
%  489;  Stonr,  Partn.  %  100;  Wedderbum  t.  WO' 
dertum,  SS  Bear.  84. 

The  good-will  of  a  partnership  is  a  valtuble 
asKt. 

Churion  T.  D&ugteu.  Johns.  V.  C.  (Eng.)  174; 
Bank*  V.  Gibtm,  11  Jur.  680;  Wed^^um  r. 
W^erburn,  tupra;  High,  InJ.  g§  80,  1845; 
Kerr.  loj.  168;  Bates,  Partn.  §  663,  and  casea. 

Where  a  partner  sells  out  all  bis  share  of  tbe 
slock  io  a  gcung  concern,  the  [wesumptioD  is 
that  be  means  to  include  whatever  is  included 
in  the  word  "good-will,"  though  the  latter  be 
not  specifically  mentioned. 

Vhurkm  v.  Ikn^»,  aupra:  Bury  v.  Bat- 
/on/,  88 1..  J.  Cb.  465:  BoUy.  Hatt,  20  Beav. 
189;  Browne.  Trade-marks.  g§  859,  860,  S3 
Am.  L.  Reg.  p.  640. 

Tbe  appropriation  by  one  partner  of  a  firm 


Nom— The  exhaustive  dtocusslon  and  dtatlon 
oC  authorities  in  tbe  opinion  of  the  court  and  In 
the  dkaentinc  opinloa  In  thlaao  fully  present  the 
aa  thoritfes  on  each  sUfa  that  any  annotation  would 
be  larsely  a  reprodnoUan  <tf  then. 
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name  so  closely  imitating  that  of  tbe  original 
as  to  mislead  purchasers  and  direct  trade  from 
tbe  original  firm  will  be  enjoined. 

mt^,  Inj.  ^  1845;  Bank*  v.  (Hb$>m,  34  Beav. 
666;  Bates.  Partn.  ^  668;  WUi  v.  Barrw,  10 
Jur.  N.  S.  55;  Chitmm  v.  Dmot,  6  Russ.  80: 
ShiptprigU  v.  (SemenU,  10  Week.  Rep.  599; 
Peanon  v.  Pearion,  L.  R.  27  Cb.  Dlv.  145; 
mUogffv.  Totten,  16  Abb.  Pr.  85;  BaU  v.  HaG, 
aupra;  Meny  v.  HoMta,  111  N  Y.  415;  U«ge- 
man  v.  Cutter,  8  Daly.  1;  McGowtn  Pump  S 
Maeh.  Co.  v.  MtQowtn,  23  Ohio  St.  870. 

We  can  see  there  is  a  marked  distinction  be- 
tween a  sale  partners  to  a  third  party  and  a 
sale  between  rearing  and  continuing  partners, 
in  which  latter  case  it  Is  known  aod  expected 
that  the  vendees  shall  continue  the  uninter- 
rupted going  business. 

Aver  V.  RvshUm,  1  Daly,  9;  Camdl  v,  Daria, 
68  N.  Y.  223. 17  Am.  Rep.  288;  Gmffreis  &  R. 
Spring  Off.  v.  HitA  Bork  0.  spring  Co.  46  N.  Y. 
802, 6  Am.  Rep.  88;  Sohier  v.  Johnton,  111  Mass. 
288:flarMV.  Ckaney,  SNewEnft  Rep.  709, 148 
Mass,  692,  58  Am.  Rep.  149;  Parsons.  Partn. 
S  409;  CasweUv.  Hazard.  121  N.  Y.  484;  SfnUh 
V.  Walker,  67  Mfcb.1456;  Chittenden  v.  Witbeek. 
00  Mich.  401;  Crow  v.  8eUgman,4Ll  MIcb.  60^. 
41  Am.  Rep.  787;  Myera  v.  KalamoMoo  Buggy 
Co.  64  Mich.  315,  63  Am.  Rep.  811. 

As  the  testimony  In  this  case  is  conclusive 
that  the  (wo  names  of  Farrand,  Williams  & 
Co.  and  Farrand.  Williams  &  Clark,  with  tbe 
combination  hi  conjunction  of  tbe  liistiDclive 
words  "Farrant^"  and  "Williams"  are  so  sim- 
ilar as  to  confuse  the  mind  of  the  public,  and 
as  the  business  methodaof  defendants  are  such 
as  to  cause  such  a  confusion  of  business  as  to 
lead  to  loss  and  impairmeat  of  (be  property 
sold,  tbe  defendants  sbonld  be  enjoined  from 
this  nse  as  prayed  for  in  the  bill. 

Lindley,  Parlo.  439;  Kerr.  Inj.  §  167;  Par- 
sons.  Partn.  409;  Bates,  Partn.  68.  and  caws 
died;  Hookham  v.  Pottage,  L.  R.  8  Cb.  App. 
94;  Qlenny  v.  t>m^h,  2  Drew  &  S.  476;  Lee  v. 
Bales,  L.  R  5  Cb.  155;  CruttweU  v.  Lye.  17 
Ves.  Jr.  385;  Levy  v.  Wat/cer,  L.  R  10  Cli. 
Div.  488;  Taylor  v.  Tavl^,  L.  R  20  Eq. 
297;  Chvrton  v.  D&uglae.  7  Johns.  V.  C.  (Eng.) 
174;  FuUitiood  v.  Fuilmod,  L.  R.  9  Cb. 
Div.  176;  Croft  v.  Hay,  7  Beav.  84;  Holme$.  B. 
A  B.  T.  Holmes.  B.  A  A.  Wp.  0>.  87  Conn.  279; 
Hegetaan  v.  OttMer,  8  Daly,  1;  CottreU  v. 
BtUKoek  Print.  Preu  Mfg.'  Co.  3  New  Eng. 
Rep.  &!6,  54  Conn.  122;  Bininger  v.  Oark,  60 
Barb.  118;  Myere  v.  Kalamazoo  Bvygy  Co. 
gvpra:  Ball')  App.  60  Pa.  462,  100  Am.  Dec. 
584;  Oinesi  v.  Cooper,  L.  R  14  Ch.  Div.  596; 
Collyer,  Partn.  1*53, 168;  Shaver  r.  Shaver, 
54  Iowa,  308,  37  Am.  Rep.  604. 

It  la  not  necesfiary  that  a  name  sbonld  be 
copied  with  fullest  accuracy,  exactly.  The 
rule  is  that  if  an  Imitation  is  calculated  to  de- 
ceive tbe  public  and  may  be  taken  for  the  origi- 
nal its  use  will  be  enjoined. 

Gage  v.  Publithing  Co.  11  Ont.  App.  481; 
louM  Seed  Co.  v.  Dorr,  70  Iowa,  481.  60  Am. 
Rep.  446;  McLean  v.  Fleming,  96  IT.  8.  345. 
34  L.  ed.  828;  Meneety  v.  Menedy,  63  K.  Y. 
481. 20  Am.  Rep.  480;  11  Cent  L.  J.  35  eiteq.; 
28Ain.  L.  J.  78. 
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Mr.  AaUej'  Pond,  with  Mr.  WUlisAi 
H.  Wella.  also  for  appellants. 

Mea»ra.  F.  H.  Canfleld  and  Heni?  H. 
Bwrnm*  with  Mam.  Moore  *  Canflold* 

for  gppelle«s: 

Every  man  hu  a  Ic^  right  to  eogaKe  Id  any 
lawfuiDiuineasiD  liisowo  Dome. or iocoDnec- 
tioD  vihh  olbera,  altVioufih  by  bo  doiug  lie  msj 
interfere  wilh  the  busiiH^saof  olbers  previously 
entaMisbed  aud  carried  on  under  tbe  same 
name. 

jurton  y.  Tnr'on,  h.  R.  43  Cb.  Div.  128; 
Burgea  t.  Burgem,  8  DeG.  H.  &  G.  896;  Me- 
neely  v.  Meneeht,  83  N.  T.  427,  20  Am.  Rep. 
489;  Rutftia  Gement  Co.  v.  U  Page,  6  New 
Enjt.  Rep.  677, 147  Mass.  206;  Goodyeaftlnfiia 
Jivbber  Oloee  Alfff.  Oi.  v.  Ooodytar  Rubber  Co. 
128  U.  S.  ^iOS,  32  L.  «I.  535;  Latiirap  v.  loth- 
Top,  47  How.  Pr.  532;  Decker  v.  Decker.  52 
How.Pr.  218;  Bogeray.  Taivtor,  97  Mass.  281  j 
Qitmaa  v.  Httnnmell.  133  Maa".  1^ 

Tlie  fact  that  tbe  parties  were  once  oo-part- 
iiers  is  iu  no  wi^e  material.  Upon  diesolulioR 
of  H  partnership  each  partner  maj  re-engaec 
in  tlie  same  business  and  compete  with  toe 
others. 

After  dissolution,  in  tbe  absence  of  an  ex- 
press a^iecmeal,  neitbercaa  carry  on  business 
under  tbe  old  Arm  name,  unless  toe  firm  name 
was  identical  with  tbe  name  of  the  partner. 

The  rfliring  members  of  a  firm  may  not  only 
engage  in  the  sanae  business  in  the  same  local- 
ity, but  tbey  may  advertise  their  busin&ss  and 
solicit  llie  cufidmers  of  tbe  old  firm,  and  to 
Uie  same  exient  that  other  business  comiietilors 
may  da  Tbey  may  personally  solicit  the  cus 
toniers  of  tbe  old  firm. 

Labfveltere  v.  Dawton,  L.  R.  13  £q.  833,  1 
Monk,  En>E.  Rep.  711;  Pearton  v.  Pearson,  L. 
Ji.  27  V.h.  Div.  141.  See  also  Zfoirev.  ideating, 
19  How.  Pr.  14,  10  Abb.  Pr.  2G4;  1  Collyer, 
Parln.  280.  239;  Peterton  y.  Humphrry,  4  Abb. 
Pr.  894;  Reeteay.  Deniekt,  12  Abb.  Vt.  N.  S. 
02:  Me'iciean  Pump  <£  Maeh.  Co.  y'.  MeGmcan, 
22  Ohio  8t.  870;  l.lndley,  Partn.  863,  437;  80 
Cent.  L.  J.  157,  article  Oood-will ;  Bales, 
Partn.  885,  686;  Heath  v.  iSa-som,  4  Bam. 
&  Ad.  112;  1  Parsons,  Conl.  157;  Parsons, 
Parln.  400;  Goe/iran  v.  Perry,  8  Watts  &  8. 
363;  Edena  v.  WiUiama,  86  ill.  253;  R^cra  v. 
Xiichola,  20  Tex.  719;  Collyer,  Parln.  §  101; 
Fourth  Nat.  Bank  of  N.  Y.  y.  New  Orleant  <t 
C.  B.  Vo.  78  U.  S.  U  WaU.  624.  20  L.  ed.  8i; 
CarroU  v.  Evans,  27  Tex.  262;  Parkharat  y. 
Kintman,  1  Blatcbf.  488;  Uortoa'a  App.  18 
Pa.  67;  Clark  v.  Wtl»on,  19  Pa.  414;  Power  v. 
£irk,  1  Pitlab:  510. 

To  entitle  the  complainaots  in  tbia  case  lo 
the  relief  prayed  for  in  the  bill,  and  to  tbe  In- 
juDction  restraining  defendants  from  dotne 
business  under  tbeir  Qrm  name  of  Farrand^ 
Williams  &  Clark,  it  U  necessary  that  tbey 
should  show  some  contract  between  them  and 
tbe  defendants  by  which  tbe  latter  have  parted 
with  the, right  to  use  such  firm  name. 

The  aRFeement  upon  which  tbe  complainants 
rely,  being  wUh  Mr.  Sbeley  personally,  was 
not  a^oignable. 

BaHea  v.  Davifa.  L.  R.  38  Ch.  Div.  860; 
Boteland  v.  Rooaetelt,  5,  N.  T.  Supp.  75. 

Tbe  bill  of  sale  is  not  sufticient  to  convey 
the  defeudantf'  iuleiest  in  lbe.g9od-will  of  the 
old  firm  of  Farrand,  Williams  &  Cq.,  nor  to 
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revent  or  e^p  tbem  from  doing  busineffi  un- 
er  their  own  names. 
Chittenden  v.  Witheek,  50  Mich.  430;  Mytn 
v.  Katajnazoo  Buggy  Co.  64  Micb.  223.  53  Am. 
Rep.  811;  Stoiy.  Parln.  §  99:  Pardons,  Psrtn. 
409-435;  Pearaony.  Pearmm,  U  R.37  Ch.Div. 
145;  Cottrtll  V.' Baieoek  Print.  Praia  ISfg.  Oo. 
3  New  Eng.  Rep.  916,  54  Conn.  123;7attn9> 
V.  iMthroo,  47  How.  Pr.  632;  Reecea  v.  Denida, 
12  Abb.  Pr.  N.  8.  92;  Hazard  y.  GataeU.  93 
N.  Y.  350.  45  Am.  Rep.  108;  CaaafeUy.  Bui- 
ard.  131  N.  Y.  484;  Smetr  y.  Dannenhogar. 
82  N.  Y.  499;  Morgan  t.  Bhvater,  W  IT  T. 
490.  85  Am.Rep.  643;  BaOett  v.  Cumttm,  11» 
Mass.  29. 

A  conrt  of  equity  will  not  restrain  a  penon 
from  doing  business  in  his  own  name,  at  the 
instance  of  another  who  is  using  a  different 

name. 

lotm  Seed  Cb.  T.  Derr^  70  Iowa,  481, 89  Am. 
Rep.  446:  Baaaett  y.  Percivat,  6  Allen.  846; 
Rice  y.  A  ngell.  78  Tex.  880.  See  also  Smith  v. 
GMg,  44  N.  H.  385. 

If  Mr.  Sbeley  bad  supposed  that  he  was  to 
receive,  or  that  the  complainants  were  to  r^ 
ccive,  tbe  defendants'  interest  in  the  good-nill 
as  a  consideration  for  tbe  ^,000,  he  certain^ 
would  never  have  directed  Mr.  Stevens  to 
scratch  out  from  the  bill  of  sale  the  clause  re- 
'  lating  to  the  good- will. 

Phitpot  y.  Grfininger,  81  U.  8.  14  Wall.  57?. 
30  L.  ed.  744;  Elli*  v.  dark,  110  Mass.  388, 14 
Am.  Rep.  609;  Wald's  PoUock,  Cont.  9;  Oatn 
V.  Firat  Nat.  Bank  of  Montgomery,  100  U.  S. 
330.  25  L.  ed.  680;  Anthony  y.  Boyd,  3  New 
Eng.  Rep.  867.  IS  R.  L  495;  Trwin  y.  WOaon, 
18  West.  Rep.  878, 48  Ohio  Bt  488. 

The  only  ground  upon  wbldi  a  court  of 
equity  has  jurisdiction  lo  interfere  In  such  caaes 
is  to  prevent  a  fraudulent  invasion  of  anestab- 
lisbed  business  by  one  who  is  piratically  seek- 
ing to  repreitent  such  business  to  be  bis  owe. 

Levy  V.  Waiker,  L.  R.  10  Cb.  Div.  486.  87 
Moak,  Eng.  Rep.  6;  Goodyear  India  RvHer 
Glove  Mfg.  Ch.  v.  Ooodyfar  RtOher  Oo.  188  C. 
8.  598,  83  L.  ed.  586;  WaHam  Rogera  t^.  Oa. 
V,  Simpson,  4  New  Eng.  Rep.  75,  54  Conn. 
637;  Burffcaa  v.  Burgeaa,  8  DeG.  M.  A  G.  896; 
Maaaam  v.  ThorUy'a  Cattle  Food  Co.  t.  R  14 
Ch.  Div.  748;  England  y.  Nm  TorJc  Puh.  Co. 
8  Dnly,  875;  Singer  Mfg.  Co.  v.  Wilam,  L.  K 
2  Ch.  Div.  434;  Singer  Mfg.  Oo.  t.  Loog,  L.  R 
8  App.  Cas.  16. 

Complaioanls'must  show  afflrmativdf  an 
injuiv  wrongfully  done  by  tbe  defendsnis, 
and  damage  resulting  fropi  such  injoiy. 

Barkinvon'a  App.  78  Pa.  196,  81  Am.  K^. 
9;  Bonaparte  v.  Camden  A.  R.  Co,  1  Baldw. 
0.  O.  818;  Biehard^t  Arm.  67  Fft.  108;  BtitUr 
V.  Btirk»m.  16  Yt.  176;  Bielian^  A  B. 
Co.  y.  Riehardaon  aUt.  Oo.S  N.  Y.  Bapfi  M 
See  also  High,  Inj.  %%  ».  10,  790,  748;  »M«y. 
Eq.  Jur.  §  9594. 

HeOrath,  t/.,.  delivered  the  opinion  of  tbe 

court: 

Complainants  and  defendants  bad  beeo  tor 
some  yean  engaged  as  wholesale  druggists  oa 
Lamed  Street  east.  In  the  diy  of  Detroit,  aseo- 
partners,  underthe  name  and  styleof  Famod, 
Willianis  &  Co.  There  were  no  aitlelos  of  co 
partnership,  and  no  term  fixed  f&c  which  ibe 
partnerdilp  was  po  contlnwe.   Prior  »  the 
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tafeloe  of  the  annual  fntratory  ip  JitDuaty, 
1890,  defendant  Jacob  B.  Fftrrand  ex[)rcsgL-d  to 
troinplalnaQt  Shclcj  a  desire  to  dissolve  the  cb- 
parlnership.  Mr.  Slielejr  declined  to  say  any- 
thing until  the  annual  inventory  should  be 
taken,  and  the  btisincss  of  Ibfe  year  aeliled  up. 
On  the  25th  of  Jnnunry,  1H!)0,  afier  the  com- 
plelioD  ot  the  inventory,  defendants  made. a 
proposilioD  in  wTiiing  to  "pay  Messrs.  Sheley 
&  Broolis,  for  their  intcreat  In  the  firm  of  Far-, 
rand,  Williams  &  Oo.,  for  the  amount  of  their' 
intetcst,  being  fifty  thousand  dollors(*50,000), 
the  sum  of  sixty  thousand  dollars  (f80,0(W),  or 
they  will  take  for  ibeir  inlerest,  the  amnnnt 
being  one  hundred  thousatld  dollars  ($100,000^ 
the  smn  of  one  hundred  and  twenty  tliousand 
dollars  ($120,000).  the  sum  to  be  paid  in  ciu>h, 
or  in  notes  acceptnble  to  the  parties  wbo  self, 
one  week  from  to-dav.  Saturday,  the  first  day 
of  February  next.  The  store  to  be  leased  to 
the  party  parchaalng  for  a  term  of  five  years.' 
at  a  rent  of  eight  thousand  dollars  (fy.OOO)  a 
year,  and  the  warehouse  to  be  rented  to  the 
party  purchasing,  at  a  net  rental  of  6;,'  ayear  on 
tbe  cost  of  their  interest  therein."  Oo  the  fol- 
lowing Monday  Mr.  Sheley  accepted  defend 
nnts*  olCer  to  sell,  and  on  the  lat  day  of  Febru- 
ary followlDg  a  bill  of  sale  was  prepSR'cT, 
reciting,  among  other  things,  fhstt  defendants, 
in  conRiileraiionof  the  sum  of  $130,000,  paid  to 
tbem  by  Alanson  SheJcy,  party  of  the  second 
part,  "have  bargained  and  eold  unto  the  aaid 
party  of  tbe  second  part  all  our  right,  title, 
and  interest  to  tbe  within-menlfdned  resources 
of  uid  firm,  (ncludlug  the  good-will  lUtendant 
upon  the  business."  This  bill  of  sale  was  not 
executed,  objection  being  made  to  the  clau>^c, 
"including  tbe  good-will  attendant  upon  the 
business;"  and  a  new  iostrament  waspri-pared, 
reciting  that  defendants,  parties  of  the  first 
part,  "Cor  and  In  consideration  of  the  sum  of 
one  hundred  and  twenty  thousand  dollars^  to 
tbem  paid  by  Alanson  Sheley,  of  the  second 
part,  nave  bargained  and  sold,  and  by  thtse 
presents  do  grant  and  convey,  unto  the  safd 
party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  all  our  right,  title,  and 
interest  in  the  firm  of  Farrnnd,  Williams  & 
Company."  T1ii»  instniment  was  executed, 
tbe  Insurance  policies  were  assigned  by  Far- 
Tand,  Williams  &  Co.  to  WiliianM,  Sheley  & 
Brooks,  and  an  agreement  to  assume  and  pay 
all  the  debts  of  the  old  firm  was  executed  by 
Wniiama,  Sheley  4  Brooks,  and  delivered  to 
defeodaDts.  DefeodnntA  aftenrards  formed  a 
copartnership  boder  the  firm  name  of  Farrand, 
Wflliams  ft  Dark,  and  opened  a  wholesale 
drug  establishment  at  No.  ,34  Woodward 
Avenue.  Complainants  adopted  tbe  name  and 
style  of  WllHa\n8,  Sheley  &  Brooks,  posted 
their  firm  nattie,  as  successor  to  Farraud, 
Williams  &  Co..  over  their  place  of  business; 
had  the  words  "Williams,  Bbeleyft  Brooks, 
Biiccessorv  \xf'  printed  In  Ted  Ink  over  the 
words  "Farrand,  Wflliams  &  Co."  wherever 
the  latter  appeared  upon  letfcr-beada,  bHI- 
beads,  labels,  and  on  otner' stationery;  ^dvcr- 
tiged  themseives  lathe  newspapers  and  trade 
jonroals  as  Williams.  Sheley  &  Btookfe,  ducces- 
sirrs  to  Forrand,  Willltims  as  Co.;  atid  sent  opt 
circulars  to  the  trade  contalalng  i^ot  only  their 
ftrm  name,  but  Uie  names  of  the  indmdual 
members  of  tbe  neir  llmi.'  DefeddaiitB  atid 
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cxtenj/ively  advertised'  toA  new  enterprise 
through  the  sanie  medium^,  calling  special  at- 
tenliou  to  tbe  names  Of  tne  members  of  the 
new  firm,  their  long  conbectlou  with  the  drug 
business,  and  the  dissolutloo  of  the  old  firm, 
and  soliciting  trade. 

The  complainants  contend  that  tbe  assign- 
ment by  dcfendanta  of  all  Interest  In  tbe  busi- 
ness carried  with  it  the  good  will  of  tbe  busi- 
ness, and,  having  purchased  the  good-will  of 
that  bustaesi),  they  are  entitled  to  tbe  exclasive 
use  of  tbe  old  firm  name;  that,  white  defend- 
ants have  tbe  right  to  engage  in  the  same  tine 
of  business,  they  have  not  the  right  to  such  a 
collocation  of  their  own  names  as  will  produce 
confusion, attract  customers,  and  secure  orders, 
letters,  and  goods  ioteuded  for  the  old  Arm; 
that  defendants  have  no  right  to  simulate  their 
labels,  to'  solicit  tlielr  cusiouicrs,  or  entice 
away  their  employfis.  "Good  will"  has  been 
defined  by  tbis  court  to  be  "the  favor  which 
the  management  of  a  business  wins  from  the 
public,  and  tbe  probability  that  old  customcr-i 
win  continue  tneir  pairooage."  Chitlciden 
V.  Witbcck^  50  Mich.  />jrtf  Eldon  in 

Criittwell  V.  Ljfc,  17  Ves.  Jr.  883.  defined  it  as 
simply  the  probability  that  old  customers  will 
resort  to  the  old  place. 

The  fnlloiving  propositions  must  be  regarded 
as  established  by  the  clear  weiirbt  of  authority: 

1.  Though  a  retiring  partner  may  have  as- 
signed his  iDtereft  in  the  partnership  business, 
including  tbe  good-will  thereof,  to  his  copart- 
ner, be  may,  in  the  abaeoce  of  an  express  sgree- 
ment  to  the  contrary,  enjmge  In  the  same  line 
of  business  lo  the  same  localltj,  and  la  bis 
own  name. 

3.  He  may,  by  newspaper  advertisements, 
cards  and  general  circtuars,  Invite  tbe  general 
public  to  trade  with  blm,  and  through  tbe 
same  mediums  advertise  his  long  connection 
with  tbe  old  businesa^and  his  retirment  there- 
from. ■ 

8.  He  will  not  be  allowed,  however,  to  use 
bisown  name,  or  to  advertise  his  busioeiw,  hi 
such  a  way  as  to  lead  the  public  lo  suppose 
that  he  is  continuing  the  ola  bualoess;  hence, 
will  not  be  allowed  to  advertise  himself  as  its 
successor. 

4.  The  purchaser  vllf  not,  in  the  absence  of 
an  express  agreement,  be  allowed  to  contlpue 
tbe  businc&s  la  tho  name  of  tbe  old  firm, 

5.  That  no  man  has  a  rlgbt  to  m\l  or  -adver- 
lli>e  his  own  business  or  goods  as  those  of  an- 
other, and  so  mislead  the  public,  and  injure 
such  other  person. 

In  jlf^crs  V.  kdlaniazoo. Buggy  Co.,  54  Mich. 
215, 62  Am.  Itep.  811,  A,B,  and  C  Lad  been  car- 
rying on  business  as  copartners  at  fcilamazoo, 
under  the  name  and  style  of  ■'TheKuIftmuzoi> 
Wagon  Company."  A,  B,  and  C  sold  to  com- 
plainant "all  ^heI^  interest,  in  the  pruperty. 
money'asseta,  &nd  good-wiD,**  etc..Xo  and  to 
their  oiisincss.  ^fler  suqb  sale  complaliiuut's 
assignors  formed  ^  corpoi^ilion  under  the  name 
of  "The  Eul^maziwBuggj  Coiqpany;"  pitched 
their  plant  In  (be  same  wealily;  commenced 
tbe  manufac^uH;  of  the  san^e  cTssjB  of  goods; 
issued  'circulars'  to  the  trade,  with  descriptive 
ruts  of  the  same  charatiier  and  api^earance  as 
those  contained  lo  complainanl's  circulars,  ^nd 
advertl^d  their  pjlacaof  busloess  as  being  in 
the  same  locoUty.  la.  that  case  the  name  of 
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"The  Kalamsioo  Wagon  Commoy"  wu  ao 
Msumed  name.   The  oDty  dlstfoclire  feature 

10  tbe  name  adopted  by  defendant  was  the  use 
of  a  word  of  Bimflar  meaDlng  to  that  for  which 

11  had  been  aubstiluted.  The  defendaota  were 
not  usiog  their  own  names.  It  wasapure case 
of  piracy,  and  the  fiicta  dearlj  iodfcated  an 
intention  to  deoetve  the  pnblic  Aa  was  aaid 
In  Burgat  Burgftt.  3  DeO.  H.  ft  O.  8M; 
"Where  a  person  U  Selling  goods  under  a  par- 
ticular name,  and  another  person,  not  having 
that  name.  Is  oslng  It,  it  may  be  presumed 
that  he  so  uses  it  to  represent  tbe  goods  sold 
)>r  blm  as  the  goods  of  the  person  whose  name 
be  uses;  but  where  the  defendant  sells  goods 
under  hla  own  name,  and  It  tiappene  that  the 
plaintiff  bss  the  same  name,  It  does  not  follow 
that  defendant  Is  selling  his  goods  aa  the  Koods 
of  the  plaintiff."  In  Lee  t.  Haley,  L.  B.  C  Ch. 
App.  155,  plaintiff  bad  been  doing  bosinesii  at 
No.  22  Fall  Mall,  under  the  arllficlal  name  of 
"Guinea  Coal  Company."  Defendant,  who 
bad  been  tbeir  manager,  set  up  a  rival  business 
under  the  name  of  "Pall  Uall  Guinea  Coal 
rompaiKT."  at  45  Pall  Mall.  His  envelopes 
and  biiBlDeBB  cards  were  printed  In  such  a  war 
ns  to  roaemble  the  plalntHTs.  In  Qlenny  v. 
BmUh,  2  Drew  &  S.  476,  defendant  had  been 
In  plaintiff's  employ,  and'  started  in  bnslncss 
on  bla  own  account.  Over  bis  shoo  be  bad 
bis  own  pome,  Frank  P.  Smith,  printed  in 
large,  btacfc  letters  on  a  white  ground,  but  on 
the  brass  plates  in  ttie  wlodows  of  bis  shop  be 
bad  eogruved  the  word  "from,"  in  amall  ]et- 
■terB,  and  tbe  words  "Tbrasber  &  Qleony"  (tbe 
name  of  plaintiff's  firm)  In  large  letters.  He 
had  an  awohig,  also,  in  front  of  bis  shop, 
which,  when  let  down,  would  cover  bis  own 
□ame,  and  expose  odTv  the  name  of  plaintiff's 
firm.  Tbe  court  held  that  defendant  waa  de- 
ceiving tbe  public,  and  an  lojuDctioa  was  is- 
sued.  Cnift  v.  Day  7  Beav.  84;  Lficy  v.  Wal- 
ker, L.  R.  10  Ch.  Dtv.  488;  Turton  v.  Turton, 
L.  R.  43  Cb.  Div.  128;  Bookham  v.  Pottage, 
Xt.  R.  8  Ch.  Apt).  91;  Men^y  v.  Meneely.  62 
N.  r.  481,  30  Am.  Rep.  489;  FuUvmd  v. 
Fulluood,  h.n.9  Cb.  Div.  176. 

6.  That  wben  an  express  contract  haf>  been 
made  to  remain  oat  of  business,  or  for  tbe  use 
.by  a  purchaser  of  a  fictitious  name,  or  a  trade- 
name, or  a  trade-mark,  tbe  courts  will  enjoin 
the  contigued  violation  of  such  agreement. 
In  Grow  v.  Sdigman,  47  Micb.,  607,  41  Am. 
Rep.  7S7,  defendant  bad  carried  on  the  cloth- 
ing businesn  at  Bay  City,  under  tbe  name  and 
style  of  "Little  Jake,"  and  sold  out  to  com- 
plainant, and  expressly  conveyed  tbe  right  to 
use  tbe  name  and  style  of  "Little  Jake,  and 
agreed  that  he  would  not  again  engage  in  that 
huslnesB  at  Bay  City,  and  defendant  was  en- 
iotoed  from  violating  his  agreement.  In 
MadcU  V.  Baker,  14  Yes.  Jr.  468,  defendant 
agreed  that  he  would  not,  for  tbe  space  of  ten 
years,  cftny  on  or  permit  any  other  person  to 
carry  on  the  same  budneas  In  Middlesex,  Lon- 
don' or  Westminster,  and  that  be  would  uae 
his  best  endeavors  to  assist  plaintiff,  and. pro- . 
cure  customera  for  him.  In  Uitdicock  v. 
Ooker,  6  Ad.  ft  Gl.  488,  Coker  bad  agreed  to 
enter  tbe  services  of  pinintlff,  and  that  he 
would  not  at  any  time  thereafter  engage  in  the 
buRrness  in  which  hifl  employer  waa  ennged. 
To  tbe  same  eltect.an  BfUT.  Okate,  81  luch, 
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490;  Zhfyv.  MarUn,  83  Mlcb.  462;  BHreOardt 
V.  Burekhardt,  86  Ohio  Bt.  361:  Vemon  v. 
HaUam,  L.  R.  84  Ch.  DIt.  753;  Tede  v.  Qnm, 
137  N.  Y.  480,  18  L.  R.  A.  653. 

7.  That  an  assignment  of  all  tbe  stock, 
property,  and  effects  of  a  busineas,  or  the  ex- 
clusive ligbt  to  manufacture  a  given  article, 
carries  with  it  tbe  exclusive  right  to  use  a  fic- 
titious name  in  which  such  buainess  has  bejn 
carried  on,  and  aucb  trade-marks  and  tnule- 
names  as  have  been  in  use  In  such  busineai. 
These  incidents  attach  to  tbe  business  or  ri^t 
of  manufacture,  and  pass  with  it.  Courts 
have  uniformly  held  that  a  trade-maik  bis  no 
sepamli)  existence,  that  there  U  no  propertv  ia 
words,  u  detaclKd  from  the  thing  to  wnlrli 
they  are  applied;  and  that  a  conveyance  of  tbe 
thing  to  which  It  is  attached  carriea  with  it  tbe 
name.  Dixon  Orueible  Oo.  r.  QtmaevAeim.  % 
Brewst.  321 ;  hookwoaa  v.  Bottwick,  2  Dalj. 
r^'M  !  rterriniM-  w.  Plate.  29  Cal.  292.  87  Am. 
Dec.  170.  In  Oage  v.  PvUMtng  Oo.,  11  Oat 
App.  403,  Gage  and  Beatly  were  copartneri, 
and,  among  other  things,  were  engaged  io 
publisbing  "Beatty's  Headline  Copy^Books." 
Beatty  sold  out  to  Qage  all  his  interest  in  tbe 
business,  and  eugagra  in  tbe  drug  business. 
Qage  continued  for  somt,  years  tbe  sale  ef  the 
copy-books,  whm  Beatty  ficensed  defendant  to 

Fmbiiah  "Beatty's  JXew  and  Improved  Head- 
ine  Copy  Books."  In  Horie  v.  C/ianej/,  143 
Mass.  593, 8  New  Eng.  R^.  709,  88  Am.  Bep. 
149,  Hoxle  and'Cbaney  were  copartners,  en- 
gaged in  tbe  manufacture  of  soaps,  two 
brands  of  which  were  known  as  "Hoxie's 
Mineral  Soap"  and  "Hoxie's  Pumice  Soap.* 
Theeo  were  simply  trade-names,  by  which 
tbe  articles  were  known,  and  the  right 
lo  use  them  passed  with  the  right  to 
manufacture  the  articles.  In  Ruma  Cemerd  Co. 
V.  Le  Page,  147  Mass.  206.  6  New  Eng. 
Rep.  677,  Broolu  and  Lc  Page,  as  copart- 
ners, sold  to  plaintiff  tbe  good-will  of  tbdr 
business,  Bi;d  tbe  right  to  use  their  trade-marks. 
They  were  ens»tged  tn  the  manulactnie  of 

fluea.  Tbeir  light  glues  they  named  "Le 
'age's  Liquid  Glues."  The  court  held  that 
tbe  right  to  use  tbe  name  by  which  tbe  articles 
were  known  to  tbe  trade  passed  with  the  right 
to  manufacture  the  articles.  In  Mm]/ 
Bbtmu,  111  N.  T.  416,  the  parties  were  fct- 
merly  partners.  Hoopea  sold  to  Mmy,  bttf 
afterwards  undertook  to  uae  certain  trade- 
marks,  viz.,  the  "Uon  Brand"  and  "Rioenix 
Brand,"  but  tbe  court  held  that  these  trade- 
marks passed  to  tbe  assignee.  In  Baii  v.  Bar- 
rovi,  4  De  G.  J.  &  S.  150,  the  firm  bad  marked 
the  chief  p^  of  tbeir  output  of  iron  with  the 
initial  letters  of  their  partnerablp  name^  "B. 
B.  &  H,,"  surmounied  by  a  crown,  and  the 
court  held  the  letteiB  and  crown  had  become  a 
trade-marit,  and,  as  such,  should  be  induded 
as  a  subject  of  value.  Browne,  Trade  marks, 
358:  MiUington  v.  Fox,  8  Myl.  &  C.  388-852: 
Myen  v.  Kaiamazoo  Buggy  Oo.  54  Mich.  315t 
S3  Am.  Bep.  811;  Sehier  v.  Johnton,  111  Mass. 
243;  BhipwrigM  v.  Clementt.  19  Week,  fie^ 
S99;  Bof^$  V.  TaiiUor,  97  Haaa.  391. 

8.  A  corporate  name  is  r^arded  as  hi  the 
nature  of  a  trade-mnrk,  even  tboufth  romposed 
of  individual  names,  and  its  simulation  m"y 
be  rj^atrafned.  After  adoption  ii  follows  the 
(ioiponttiOD.  <  .statutes  providiog  fta:  the  e^ 
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ganizatton  of  corporations  niiuuiy  ptohibtt  tlie 
adoption  of  the  same  Dsme  by  two  companies. 
Botma,  B.  *  H.  T.  Holina,  B.  ^  A.  M^.  Go. 
.  87  Conn.  278,  9  Am.  Rep.  824. 

These  propnsitioDS  are  sustained  by  a  long 
Hoe  of  autboriiies.  but  to  none  of  the  cases 
cited  does  the  question  hinge  upon  *  grant  of 
f;ood-iv  ill.  ComplainflDta  Insist,  trnwever,  that 
a  grant  of  irood-will  may  be  Implied,  and ,  when 
express  or  Implied,  it  Imposes  certain  restralnis 
upon  the  vendora,  viz.:  (1)  that  they  cannot 
afterwards  personally  solicit  customers  of  the 
old  firm,  and  (2)  that  they  are  restricted  In  the 
ose  that  may  be  made  of  their  own  names. 

I.  The  doctrine  that  a  retiring  partner,  who 
bas  conveyed  his  interest  In  an  established 
bosiness,  wbetbertbe  good-will  be  Included  or 
not,  cannot  personally  solicit  the  cnstomera  of 
the  old  firm,  has  no  snpijort  in  principle.  A. 
retiriD^  partner  conveys,  in  addition  to  his  In- 
terest in  the  tangible  tiSects,  simply  the  advan- 
tages that  an  established  bnslQess  possesses 
over  a  new  enterprise.  The  old  business  Is  an 
assured  success,  the  new  ao  experiment.  The 
old  business  is  a  going  business  and  produces 
its  accustomed  profits  on  the  day  after  the 
transfer.  It  is  capital  already  Invested,  and 
eamiog  profits.  Toe  continuing  partner  gets 
these  advantages.  The  new  business  must  be 
buIU  up.  The  capital  taken  ont  of  the  old 
concern  will  earn  Dotblogfor  montbs,  and  in 
all  probability  the  first  year's  business  will 
show  loss  instead  of  profit.  For  a  time  at 
least  it  is  capital  awaiting  investment,  or  in- 
vested, but  earning  nothing.  The  retiring 
partner  takes  these  chances  or  disadvantages. 
He  does  not  agree  Uiat  Uie  Leueflt  derived  from 
bis  connection  with  that  business  shall  con- 
tinue. He  does  not  agree  that  the  old  bnsioess 
shall  continue  to  hare  the  benefit  of  his  name, 
reputation,  or  service:  nor  docs  he  guarantee 
the  continuation  of  that  patronage  which  may 
have  been  attracted  by  bis  name  or  reputation. 
He  does  not  pledge  a  continuance  of  condi- 
tions. He  takes  out  of  the  business  an  e1e> 
ment  that  has  contributed  to  the  success  of 
that  business.  He  sells  only  those  advantages 
and  Incidents  which  attach  to  the  property  and 
location,  rather  than  those  which  attach  to  the 

ejrson  of  the  vendor.   T.  Parsooa.  Fartn.  •409. 
e  sells  only  so  much  of  the  cast<Hn  as  will 
continue  in  spite  of  his  retirement  and  activity. 

He  wlls  probabilities,  not  assurances.  It  is 
urged  that  by  the  solicitation  of  the  customers 
of  the  old  firm  he  is  endeavoring  to  Impair  the 
value  of  that  which  he  has  sold,  but  every  act 
of  bis  Id  the  direction  of  the  establishment  of 
the  new  buriness  tends  to  divert  the  customers 
of  the  old  Ann.  The  right  to  enter  Into  the 
same  line  of  bnsioess  In  the  name  locality, — 
oezt  door,  if  you  please,— to  advertise  his  for- 
mer connectloii  with  the  old  busioesa,  and  to 
solicit  generally  the  patronage  of  the  puWIc, 
is  conceded  by  the  clear  weight  of  authority. 
The  exercise  of  these  rights  necessarily  involves 
the  diversion  of  custom  to  the  new  firm.  Dres 
not  the  right  to  again  engage  In  the  same  line 
of  business  include  alt  of  the  Incidents  of  that 
right  r  Upon  what  principle  is  the  line  arbi- 
trarily drawn  at  the  personal  solicitation  of  the 
customers  of  the  old  flrmT  The  right  to  eu- 
gBge  in  business  in  his  own  name  attaches  to 
the  retiring  partner,  and,  unless  expressly  so 
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agreed  there  Is  no  restraint  upon  that  right. 
In  the  present  case,  Jacob  S.  Farrand  bad  wen 
at  the  head  of  the  old  house  for  half  a  ceutory. 
His  name  could  not  be  subseouently  used  in 
the  same  line  of  business  witnout  attracting 
the  attention  of  the  entire  trade,  nor  without 
affecting  the  probabilities  of  a  continuance  of 
the  patronage  of  the  old  house.  He  gave  no 
hint  that  he  did  not  intend  to  again  engage  In 
business.  All  of  the  circumstances  pointed  In 
the  direction  of  a  new  business.  The  retire- 
ment was  not  of  Jacob  S.  Farrand  alone,  but 
of  bis  soD-in-law  and  Mr.  Clailc  also.  The 
propoBition  made  to  complalnanta  vaa  not  onhr 
to  sell,  but  to  buy.  In  Qin^y.  Oooper,  h.  B. 
14  Cb.  Dir.  006,  the  bourt  went  so  far  as  to 
insist  that  a  retiring  partner  had  no  i%ht  to 
deal  with  the  customers  of  the  old  firm;  but 
that  rule  would  operate  as  a  lestricifon  upon 
the  public,  and  the  case  is  without  support  in 
that  respect.  In  Lt^ouehen  t.  Jktteaon,  h.  R. 
18  Eq.  823,  the  court  says  that  a  retiring  part- 
ner who  sells  the  good-will  of  a  business  Is  en> 
titled  to  engage  In  a  similar  business,  may 
publish  any  ^vertisement  he  pleases  in  the 
papers,  stating  that  he  is  carrying  on  such  a 
business;  he  may  putdlab  circulars  to  all  the 
worid,  and  say  that  he  Is  carrying  on  such  a 
business;  but  he  Is  not  entitled,  by  private  let- 
ter, or  by  visit  by  himself  or  agent,  to  solicit 
the  customers  of  the  old  firm.  But  in  PeaTwn 
V.  Pearton,  L.  R.  27Ch.  Div.  145,  Cabovefienv. 
Daw  son  is  expressly  overruled.  The  <^rt 
says:  "The  case  of  the  plainttfiF  Is  founded  on 
contract,  and  the  question  ia '  What  are  bis 
rights  uuder  th«  contractT  There  is  no  ex- 
press cnvenanl  not  to.sollohthe  oustomenof 
the  old  biMlneBs,  bat  it  ts  said  tliatsuch  acove- 
nant  Is  to  be  Implied.  X  have  a  great  objec- 
tion to  straining  words  so  as  to  make  them 
Imply  a  contract  as  to  a  point  upon  which  the 
parties  have  said  nothing,  particularly  when  It 
fa  a  point  which  was  In  their  contemplation. 
It  is  said  tiiat  there  was  a  sale  of  tbe  good-will. 
I  think  that  there  was,  taking  good-will  as  de- 
fined by  iMui  Bldon  in  OrvttmU  t.  hue,  Vt 
Yes.  Jr.  835.  Tlie  purchaser  bas  a  Hfiht  to 
the  place  and  a  right  to  get  In  the  old  bills;  so 
the  purchaser  gets  the  good-will,  as  defined  by 
I^rd  Eldon.  But  the  term  'good-will'  is  not 
used :  and  when  a  eon  tract  la  sought  to  be  implied 
we  must  not  substitule  one  word  for  another. 
But  suppose  the  word  did  occur,  what  Is  tbe 
effect  or  the  sale  of  good-wlllf  It  does  not, 
per  M,  prevent  the  vendor  from  carrring  on 
thesameclassof business."  VemonY.HaUam, 
L.  R,  34  Ch.  Div.  753,  held  that  acovenant  by 
a  vendor  of  a  business.  Including  the  good-will 
thereof,  that  he  would  not  for  a  term  of  years 
carry  on  the  buslncssof  a  manufacturer,  either 
by  himself  or  jointly  with  any  other  peraon, 
under  the  name  or  style  of  J.  H.  or  H.  Bros., 
(tbe  name  of  the  business  which  be  had  sold.) 
Is  not  a  covenant  that  the  vendor  would  not 
carry  on  business  as  a  manufacturer,  but 
against  using  a  particular  name  or  style  in 
trade;  and  tbe  Injanction  was  granted  to  re- 
strain a  breach  of^  that  covenant.  ■  Hie  court 
says:  "When  a  vendor  sells  his  business,  and 
Commences  a  similar  business  in  the  same  lo- 
cality, and  solicits  customers  of  tbe  old  house 
to  deal  with  him,  the  court,  following  the 
decision  in  Pearmm  v.  Aorwn;  and  being  of 
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optnlon  that  the  case  of  Labow^ere  t.  Dmtimn, 
had  beeo  oremiled  by  the  decision  io  thai 
case,  refused  U>  grant  an  lajuDClioti  to  restiaio 
such  BolidtatioD,''  Leggott  v.  Barrett,  L.  ^ 
15  Cb.  Div.  806,  Gitimv.  Cooper,  U  R,  U  Cb. 
Div.  696,  and  a  number  of  other  caaeaoited  fol- 
low fsabouehere  t.  DeMton. 

The  correct  rule  is,  we  think,  laid  down  in 
OottreU  T.  Baieook  Print.  Frm  Mfy.  Co.,  54 
Cooo.  186,  9  Sew  S^g.  Bep.  910.  The  court 
aaya:  "Cotlrell  did  not  require  Babcock  to 
agree,  and  tiie  latter  did  not  ftgree,  to  abetain 
from  the  manufacturing  of  priotiBg-preaBes. 
By  pureba<4ng  the  good-will  merely  Cotlrell 
secured  tbe  right  to  conduct  the  old  business 
at  the  old  stand,  vith  the  probabili^  in  bis 
fBTor  that  old  ciisloaaen  wotUd  cootioue  to  go 
there;  If  be  desired  more,  be  should  have 
secured  it  by  positive  agreement.  Tbe  matter 
of  good-will  was  in  his  mind.  Presumpiively 
he  obtained  all  tfaot  be  desired.  At  any  rate, 
the  express  contract  is  the  measure  of  his  right; 
and  since  that  conveys  a  good-will  in  terms, 
but  says  DO  more,  the  court  will  not  upon  in- 
ference'deny  to  the  vendor  tbe  possibility  of 
luccessful  compeUtitm  by  all  lawful  means 
with  the  vendee  In  tbe  same  business.  Ko 
restraint  upon  trade  may  rest  upon  inference. 
Therefore,  In  tbe  absence  of  any  express  stipu- 
lation to  the  contraiT,  Babcock  might  lawfully 
establish  a  similar  business  at  the  next  door, 
and  by  advertisement,  circular,  card,  and  per- 
sonal soUdiaiioD  Invite  all  the  world.  Including 
the  old  customers  of  COttrell  Babcock.  to 
come  there  and  purchase  of  him;  being  very 
careful  always  when  addressing  individuals  or 
tbe  public,  either  through  the  eye  or  the  ear, 
not  to  lead  anyone  to  iMlieve  that  the  presses 
which  he  offered  [or  sale  were  manufactured 
by  the  platntlfls,  or  that  he  was  the  sticcessor 
to  tbe  business  Cottrell  &  Babcock,  or  that 
Cottrell  was  not  carrying  on  tbe  badoew  for- 
merly conilucted  by  that  firm.  That  he  loay 
do  this  by  advertisements  and  general  circu- 
ters  courts  are  substantially  agreed,  we  think. 
But  some  have  drawn  the  line  here  and  barred 
persooal  aolicitatioo.  They  permit  the  vetulor 
of  a  good-will  to  ealablish  a  like  business  at 
the  next  door,  and,  by  the  potential  instni- 
mentallUes  of  tbe  newspapers  and  general  cir- 
culars ask  old  customers  lo  buy  at  tbe  old 
place,  and  witlibold  from  him  only  the  instru- 
meolality  of  higliest  power,  viz.,  personal 
solicitation.  Todeo^  bim  the  use  of  the  news- 
papers sad  general  circulars  is  to  make  suc- 
cessful buslDess  impneslhle  ind  therefore  is  to 
impose  an  absolute  resl:4Uit  upon  tbe  right  lo 
trade.  This  tbe  courts  could  not  do,  except 
upon  express  agreement,  Bat  posaibl;^  the  old 
customers  might  not  see  these;  and  in  some 
cases  tbe  courts  have  undertaken  to  preserve 
this  possibility  for  the  advantage  of  tbe  vendor, 
and  found  a  legal  principle  upon  it.  Other 
courts  bare  been  of  the  opinioa  that  no  legal 
principle  can  t>e  made  to  rest  upon  this  distiuc- 
tion;  thut  to  deny  tbe  vendor  personal  access 
to  old  customers  even  would  put  him  at  such 
di^vantage  in  compeiitioa  as  to  endanger 
his  success;  that  they  ought  not  upon  inference 
to  bar  him  from  trade,  dtlwr  totiuly  or  partial- 
ly; and  tiuaall  restraint  of  that  uaiure  must 
oloie  from  tail  poahire  agreeneot.  And  such. 
We  tbbik,  is  tbe  preaent  tendeuQy  of  Vut  law." 
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Good-will  may  be  said  to  be  those  intangible 
advantages  or  iocidejRts  which  are  ioipersdosl, 
so  far  as  the  gmsltor  is  concerned,  and  attacli 
to  the  thing  conveyed.  Where  it  oonsisis  ^ 
tbe  ^dvantsgeeof  location,  it  follows  an  assign- 
ment of  the  lease  of  location.  Again,  it  msjr 
not  depend  at  all  upon  location,  as  In  the  caae 
of  a  newspaper,  and  it  would  follow  an  aadgo- 
meat  of  all  interest  in  the  plant,  property, 
effects,  and  business.  A  partnerahlp  name 
may  become  impersonal,  after  tbe  death  of  tbe 
psriners,  and  it  is  then  treated  like  a  flclitious 
or  corporate  name.  A  somsme  may  heoome 
impersonal  when  it  is  attached  to  an  arlide  of 
manufacture,  and  becomes  tbe  name  by  wbidi 
such  article  is  koown  in  the  market,  and  tbe 
right  to  use  the  name  xnay  in- consequence  (of- 
low  a  grant  of  the  right  to  manufacture  dial 
article,  or  a  sale  of  tbe  business  of  manursctur- 
iog  such  article:  and  where  the  right  to  nunu 
facture  is  exclusive!  tbe  right  to  tbe  use  of 
the  name  as  applied  to  that  article  be- 
comes likewtae  exclusive.  It  appears,  how 
ever,  that  in  tbe  first  bill  of  sale  wbich 
was  prepared  the  words  "including  the  good- 
will attendant  upon  said  business,"  were  in- 
serted, but  Were  objected  to,  stricken  out,  and 
a  new  bill  of  sale  prepared,  omitiingany  refer- 
ence to  good-will.  But  It  is  satd  that  tbia 
clause  was  objected  to  becau^.  in  the  opinioa 
of  the  objector,  it  might  preclude  him  fromeo- 
^igingin  thesame  busiuess,  whereas,  under  tbe 

w,  he  would  have  such  a  right  bad  the  clause 
remained.  The  only  use,  however,  which 
complainants  now  propose  to  make  of  tbe 
clause,  treated  as  a  part  of  tbe  instrument,  is 
to  restrict  that  right  to  engage  in  business  by 
takijig  away  one  of  its  ioctdeats.  Adupling 
the  language  used  in  CAurton  v.  Douglai, 
JohDR.  y.  C.  (Eng.)  174,  with  reference  lo 
the  right  of  plaintiff  to  continue  the  use  of  tbe 
old  firm  name,  "  I  think  the  defendant  is  folly 
entitled  to  the  benefit  of  tbe  obsvvation  that 
it  was  proposed  to  him  to  insert  such  a  provis- 
ion, and  that  he  refused  it.  I  think,  therefors, 
that  Ibis  case  goes  a  step  hi|;ber  than  the  au- 
thorities, and  the  defendant. is  entitled  to  pot 
his  case  in  the  highest  possible  form  with  re- 
gard to  his  right  to  engage  In  the  same  line 
of  buBlness. 

II.  Tbe  next  question  relates  to  tbe  use  by 
^"feodaDts  of  the  firm  name  of  Farraod,  Wii- 
naois  &  Clnrk.  It  is  clear  that  complainsots 
have  no  right  to  conlioue  their  budness  onto 
the  old  firm  name.  Tbe  rule  that  upon  sdii- 
solutioo  of  a  firm  neiUier  partner  bas  tbe  right 
tn  use  the  firm  name,  as  well  as  the  other  rule 
that  a  retiring  partner  baa  no  right  to  use  tbe 
old  firm  name,  are  both  subject  to  tbe  excep- 
tion that  a  person  has  the  right  to  use  hia  own 
name  unless  lie  has  expressly  covenanted  other- 
wise. In  case  A.  B.  shoul'd  sell  out  bis  busi- 
ness to  C.  D. ,  in  the  absence  of  a  ennt  to  C 
D.  of  the  right  to  use  the  name  of  A.  B.,  or  an 
agreement  to  the  contrary.  Is  there  any  doubt 
but  tliat  A.  B.  would  have  the  right  to  eogigc 
in  tbe  same  line  of  business  in  his.  own  name  i 
la  that  case;  such  a  probaUUty  would  ostur- 
ally  suggest  itself  to  C.  D.,  and  if  he  desired 
to  get  the  advantage  of  A.  B's  absttneace  from 
buwseaa,  he  wowld  insist,  upon  an  aneemcnt 
to  that  offed.  In  the  prmnt  case,,  Mr.  Far 
rand's  name  hod  been  at  the  bead  of  the  firm 
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name  for  nenrly  half  a  century,  and  the  narae 
of  another  of  the  retirins  members  corres- 
ponded with  tbe  oidy  otbe^  snmftme  jised  in 
the  old  firm  name.  It  tnasthaTebeoQ  evident 
10  complainnnts  Uiat  In  any  event  the  name  of 
the  new  fiim  would  be  aimllBr  to  that  of  the 
-old  flrm.  If  complainants  desired  any  protec- 
tion against  such  a  use  of  the  names  of  the 
retirinjc  members,  tbcrr  should  have  inserted 
«  provisloo  to  that  efffeci  In  the  Mil  of  sale. 
The  right  to  coDtinne  the  use  of  a  flrm  name, 
as  well  as  a  restriction  upon  the  use  by  a  retir- 
ing partner  of  bis  own  name,  are  proper  subjects 
■of  targain.  sale,  and  agreement.  Here  neither 
bavc becD purchased.  Complainants havepur- 
<:ba&ed  the  business  of  the  old  firm.  They 
have  the  right  to  advertlae  themselves  as  snc- 
■Medlog  to  and  continuing  that  business.  The 
exercise  of  such  a  right  does  not  conflict  with 
any  rij^t  reserved  by  defendants.  Complain- 
ants, %  such  a  holding  out,  commit  no  frand. 
misrepresentation,  or  deceptioD.  They  publish 
the  truth  only.  Defendants  have  the  right  to 
use  their  own  names,  or  any  collocation  of 
their  own  names.  They  have  not  adopted  the 
old  flrm  nnme,  although  it  would  have  been 
-appropriate.  Tb^  have  adopted  no  flctitious 
name.  There  is  no  deception  in  the  use  of  the 
name  adopted  by  them.  The  business  of  the 
old  flrm  Is  a  separate  and  distinct  business. 
f>efeodant8  have  no  right  to  advertise  their 
business  as  a  continuation  of  the  cAA  flrm  busi- 
neflt.  They  are  sabjert  to  the  rule  already 
laid  down,  that  no  man  has  the  right  to  sell  or 
advertise  his  own  goods  or  business  as  that  of 
another,  and  so  mislead  the  public  and  iojore 
^ch  other  person.  In  Lathrap  v.  Lathrop.  47 
How.  Pr.  Q8S,  after  dissolution  J.  Lathrop 
formed  a  copartnership  with  one  Tisdale,  and 
ad<^ed  the  name  of  J.  Laihrop  A  Co.,  which 
was  the  style  of  the  old  flrm.  Held  that,  in 
the  absence  of  any  covenant  with  his  late  part- 
ner, be  might  legally  do  so.  In  Jieetet  v. 
Denidu.  13  Abb.  Pr.  N.  S.  92,  the  court  says: 
■"  Tn  this  case,  the  firm  name  was  not  sold"  or 
transferred  to  defendants  as  constituting  a  part 
of  the  partnership  property:  nor  did  the  sale, 
in  terms  or  by  necessary  implication,  Include 
the  good-will;  and  it  is  therefore  unnecessary 
to  determine  whether  the  partnership  name 
was  a  part  of  such  good-will.  There  was  no 
Teetraint  upon  a  retiring  jmrlner  holding  him 
from  engaging  In  a  similar  bnsine&s,  and  he 
violated  no  obligation  bv  forming  a  new  flrm 
under  his  own  name,  and  transacting  a  bif^i- 
nesB  fa  all  respects  like  that  he  had  released  to 
tbem.  It  is  quiteclear  that  defendants  acquired 
no  right  to  continue  tbe  use  of  tbe  partnership 
name  of  the  old  flrm.  If  the  good  reputation 
of  that  flrm  wax  intended  to  pass  and  become 
a  part  of  defendant's  new  flrm,  it  should  have 
been  provided  for  in  the  conveyance.  That  It 
was  not  intended  that  It  ahoold  pass  Is  evident 
from  the  omission  to  include  it.**  Ima  Seed 
<J».  T.  Dorr.  70  Iowa,  481,  59  Am.  Rep.  448; 
Bamett  V.  IWeiaji,  5  Allen,  845;  Mcdotean 
Pump  *  MacA.  Ob.  v.  McOwmn,  22  Ohio  St. 
STO.  In  TttrUm  v.  Tftrton.  L.  R.  43  Ch. 
Div.  IStl,  although  there  were  no  contract  re- 
lations between  tbe  parties,  the  court  says: 
No  man  can  have  the  right  to  represent  his 
jooda  as  tbe  goo^  of  another;  therefore,  !f  a 
man  oms  bis  own  name,  that  is  no  i»1ma  fade 
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case,  hot  if  he,  besides  using  bis  own  name, 
does  other  thiogs-whlch  show  that  be  is  Intead- 
ing  to  represent,  and  la  in  point  uf  fact  making 
his  goods  represent,  the  goods  of  another,  then 
he  IS  so  prohibited';  but  not  otherwise."  In 
Bookham  v.  Pottage,  L.  R.  Ch.  App.  9i; 
plaintiff  and  defendant  bad  been  copartners  as 
Hookham  &  Pottage.  Plaintiff  succeeded  to 
the  business,  and  defendant  afterwards  set  up 
a  shop  only  a  tbw  doors  away,  and  {Hinted 
overihedoorthe  words,  "Pottage,  from  Hook- 
ham  &  Pottage."  The  court  held  that  "de- 
fendant had  a  right  to  state  that  he  was  for- 
merly manager,  and  afterwards  a  partner,  in 
the  flrm  of  Hookham  &  Pottage,  and  that  he 
bad  a  right  to  avail  himself  by  the  statement 
of  that  ntct  of  the  reputation  which  be  bad  so 
acquired,  but  that  he  had  no  right  to  make  that 
statement,  or  to  avail  himself  of  that  reputa- 
tion, in  such  a  way  as  was  calculated  to  repre- 
sent to  tbe  world  that  tbe  business  which  be 
was  carrying  on  was  the  business  of  Hookham 
&  Pottage,  or  that  Hookham  bad  any  Interest 
in  it."  In  Mtneely  v.  Menedy,  62  N.  Y.  481, 
20  Am.  Rep.  489,  tbe  court  says:  "  If  de- 
fendants were  ndng  tbe  name  with  the  inten- 
tion of  holding  themselves  out  as  the  snecessoiB 
of  Andrew  jftneely,  and  as  tbe  proprietors  of 
tbe  old  eatabllsfaed  foundry  which  was  being 
conducted  by  plaintiffs,  and  thus  enticing 
away  customers,  and  If  with  that  intention  tbey 
used  tbe  name  in  such  a  way  as  to  make  it 
appear  that  of  the  plaintifll*s  flrm,  or  resorted 
to  any  artiflce  to  Induce  the  belief  that  defend- 
ant's establishment  was  the  same  as  that  of 
plainlifT,  and,  perhaps,  without  actual  fraud- 
ulent intent,  they  had  doce  acts  calculated  to 
mislead  the  public  as  to  tbe  identity  of  the  es- 
tablishment, aud  produce  injury  wyond  that 
which  resulted  from  similarity  io  name,  then 
the  court  would  enjoin  them,  not  from  the  use 
of  the  name,  but  from  using  it  In  such  a  way 
as  would  deceive  the  public.  ,  .  .  Every 
man  has  the  absolute  right  to  his  own  name 
in  bis  own  business,  even  though  he  may  there- 
by interfere  with  or  Injure  the  bnsiness  of  an- 
other bearing  the  same  name,  provided  he 
does  not  resort  to  any  artiflce  or  contrivance 
for  the  purpose  of  producing  the  impression 
that  the  establlshmenta  are  identical,  or  do  any- 
thing calculated  to  mislead."  In  PuUioood  v, 
FuUwood,  L.  R.  9  Ch.  Div.  176,  R.  J.  Pull- 
wood  carried  on  busmess  as  manufacturer  of 
annatto  at  24  Somerset  Place,  Hexton,  from 
1785  to  1883.  Plaintiff  and  three  brothers,  one 
of  whom  was  the  defendant,  succeeded  lo  the 
business,  but  ultimately  the  right  to  carry  on 
the  business  vested  in  the  plaintiff.  Defend 
ant.  Mntbew  Fullwond,  and  another  brother 
formed  a  copartnership  in  tbe  name  of  E. 
Fallwood  &  Co.,  and  issued  and  distributed 
in  various  wavs cards cont^ningthe  following: 
"Established*  over  65  years.  £.  Pull  wood  & 
Co.,  (late  of  Somerset  Place,  Hexion.)  Original 
Manufacturers  of  Uquid  and  Cake  Annatto." 
They  also  placed  around  the  bottles  containing 
tbe  annatto  a  wrapper  resembliog  that  which 
plaintiff  used.  The  court  says:  "  Defendants 
are  entitled  to  carry  on  their  business  under 
the  flrm  name  which  they  have  adopted,  if 
they  are  so  minded,  provided  they  do  not  rep- 
resent ttmnselves  to  be  carrying  on  the  busi- 
ness  wbicb  has  descended  to  ^^ttff."  In 
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Bininffer  f.  (^k,  00  Barb.  118,  the  defendant 
wronefully  advertised  himaelf  as  saccessor  to 
the  old  firm,  and  made  such  a  use  of  bis  own 
name  as  to  indicate  a  fraudulent  intent  Bege- 
man  v.  Begeman,  8  Daly,  1;  Levj/  t.  WaUcer,  10 
Ch.  Dtv.  480.  In  Churton  y.  Dougtaa,  Jobna 
V.  C.  (£dk.)174,  5  Jur.  N.  S.  887,  plaiaUff  and 
defendant  nad  carried  on  Uie  businesB  as  stuff 
manufacturers  at  Bradford,  in  a  buildins 
owned  by  defendant,  and  known  as  "  Hall 
Ings,"  under  the  name  and  style  of  John 
Douglas  &  Co.  Defendant  sold  out  to  plain- 
tiff all  bis  sbare,  right  and  title  in  the  busmess, 
including  the  g(xxl*w>ll>  and  executed  to 
plaintiff  a  seven-years  lean  of  the  premises 
occupied  by  the  firm.  Within  a  abort  period 
defendant  set  up  in  the  same  line  of  business, 
next  door  to  plaintiff,  in  a  part  of  the  same 
building  known  as  "  Hall  Ings,"  adopltDg  the 
old  firm  name  of  John  Douglas  &  Co.  The 
court  held  thai  defendant,  by  the  use  of  the 
old  firm  name,  and  the  surxoundlngs,  woidd  be 
obtaining  the  custom  of .  the  old  firm,  by  in- 
ducing the  belief  that  bia  was  a  continuation 
of  the  old  establishment.  The  court  says: 
"  Tbe  authorities,  I  think,  are  conclusive  upon 
tbis  poiot  that  tb^  mere  expres^on  of  parting 
with  or  selling  tbe  good  will  does  not  im^Ay  a 
contract  on  toe  part  of  the  person  parting  with 
Ibat  good-will  not  to  set  up  again  in  a  similar 
business;  but  I  use  tbe  expression  '  similar '  to 
avoid  including  tbe  case.  .  .  of  tbe  vendor  seek- 
ing to  carry  on  tbe  identical  business.  He  does 
not  contract  that  he  will  not  carry  on  an  ex- 
actly similar  business,  with  all  tbe  advantages 
which  he  might  acquire  from  his  industry  and 
labor,  and  from  tbe  regard  people  may  have  of 
him.  and  that  In  a;[Oace  next  door,  if  you  like, 
to  the  very  place  where  (he  former  business 
was  carried  on.  .  .  .  It  is  settled  that  It  is  tbe 
fault  of  tbose  who  wish  any  proiectioo  against 
such  a  class  that  ibey  do  not  take  care  to  msert 
the  provision  to  that  effect  in  the  deed." 

Tbe  same  principle  obtains  with  reference 
to  trade-marks.  One  may  have  a  right  in  his 
own  name  as  a  trade-mark,  but  he  cannot  have 
such  a  right  as  against  another  person  of  the 
same  name,  unless  tbe  defendant  use  a  form  of 
stamp  or  label  so  like  that  used  by  tbe  plaintiff 
as  to  represent  that  the  defendant's  goods  are 
of  the  plaintiff's  manufacture,  iiyket  v.  8yk4t, 
8  Bam.  &  C.  641;  HMowty  v.  iloUowaj/,  19 
Beav.  209;  BMers  v.  TainU>r,  97  Mass:  291; 
Oilman  v.  Jfinnewell,  122  Mans.  139;  Good- 
pear's  India  liubber  Glot>e  H/^.  Co.  v.  Qoodyear 
Rubber  Co.  128  U.  S.  598,  32  L.  ed.  085.  The 
tests  applied  by  all  tbe  autborities  in  tbis  class 
of  cases  are:  Is  a  corporate  or  trade  or  ficti- 
tious name  simulated  t  Is  tbe  name  assumed 
or  adopted  false  in  fact  ?  Is  it  used  in  con- 
nection with  locality  or  other  representations, 
80  as  to  convev  (he  impression  that  tbe  busi- 
neHs  is  a  continuation  of  the  old  business  T 
Defendants  are  not  responsible  for  tbe  blunders 
made  by  clerks,  postal  clerks,  mail  carriers, 
telephone  employes,  or  newspaper  reporters. 
In  Meneeiy  v.  Menedy,  the  court  says:  "When 
the  only  confusion  created  is  that  which  results 
tmm  (be  similarity  of  names,  tbe  court  wOl 
not  interfere."  In  Turton  v.  Turton  it  is 
vaUi  that  "defendants  are  not  responsible  for 
blunders  made  by  the  bu^ness  community  in 
not  diHtingnisblng  between  John  Turton  & 
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Sons  and  Thomas  Turton  A  Bona."  See  also 
Biehardton  A  B.  Co.  v.  Bichardaon  A  M.  Oa. 
8  N.  Y.  Stipp.  S2;  Ooodyeai't  India  Rubber 
Qlove  UJg.  Co.  v.  Goodyear  Ruiber  Co.  supra. 

Any  collocation  of  the  names  of  Farrand  and 
Williams  would  create  some  confusion.  De- 
fendant Clark  had  been  connected  with  the 
old  business  for  tbiny  Tears,  and  WUliama. 
tbe  aon-ln-taw  of  Mr.  fWrand,  fm:  twenty- 
one  years.  Defendants  arc  using  their 
own  names  only.  They  went  into  budness  on 
Woodward  Avenue,  several  blocks  from  the 
old  stand.  In  every  letter-bead,  bill-head,  card 
or  advertisement  in  which  their  firm  name  ap- 
pears they  give  the  individual  namea  of  the 
members  ofthe  firm,  tbe  new  place  of  bud-' 
neas,  and  in  no  case  lutve  they  represented  that 
they  are  successors  to  Ihe  old  firm.  The  bill- 
heads used  by  tbe  old  firm  bad  a  cut  of  the  old 
stand  on  the  left-band  upper  corner,  about 
three  inchea  square.  Those  of  tbe  new  firm 
contain  no  cut,  and  less  than  half  of  the  amount 
of  matter.  It  wouM  be  exceedingly  difficult 
to  prepare  two  bill-beads  more  unlike.  The 
tetter-heads  of  tbe  old  firm  contained  two  cuts 
—one  of  tbe  old  stand,  at  tbe  left  band,  and 
one  of  the  Penioeular  White  Iiead  &  Color 
Works,  on  tbe  right.  The  dissimilarity  is 
marked.  Tbe  envelopes  used  by  the  old  firm 
contain  eight  printed  lines  oo  (Be  upper  left- 
hand  corner,  occupying  an  inch  and  three- 
quarters  of  space.  Those  used  by  tbe  new  firm 
contain  five  lines,  occupying  about  three-quar- 
ters of  an  inch.  There  has  been  no  attempt  at 
imtlatioo  in  wordsor  type.  On  March  15,  tbcy 
announced,  through  circulars  di^ributed  gen- 
crally,  that  they  bad  engaged  in  business  at  82 
and  84  Woodward  Avenue;  that  tbey  expected 
to  bave  iheir  new  store  ready  for  occupancy  io 
a  few  days;  and  that  the  work  of  getting  a 
new  stock  of  goods  would  be  pushed  as  fast  as 
possible.  On  April  7  tbey  issued  another  cirfm- 
lar  announcing  that  tbey  were  now  prepared 
to  fill  orders,  and  hoping  that  the  friendly- 
acquaintanoe  of  nuuiy  years  would  be  con- 
tinued. An  advertisement  iapTvduced, wherein 
defendants  say:  "Though  It  may  seem  para- 
doxical, it  is  nevertheless  true,  that  the  whole- 
sale drug  bouse  of  Farrand,  Williams  •&  Clark 
is  both  tbe  oldest  and  the  newest  represent- 
ative of  this  important  commercial  line  in  De- 
troit." But  in  tbe  same  advertisement  tbw- 
annouDce  the  dissolution  of  tbe  oM  firm,  their 
retirement  from  said  firm,  and  tbe  formation 
and  business  location  of  tbe  new  firm.  It  Is 
difficult  to  imagine  how  such  an  advertisement 
would  mislead  the  public.  It  contains  no  false- 
colors.  Both  parties  advertised  extensively  in 
tbe  city  and  state  papers  and  in  tbe  trade  Jour- 
nals; complainanis  giving  tbe  names  of  tbeir 
individual  members,  and  their  new  firm  name 
and  advertijiing  themselves  as  tbe  successors  to 
Farrand,  Williams  &  Co.:  and  defendants  giv- 
ing tbe  names  of  tbeir  individual  members, 
and  tbe  name  and  business  location  of  the  new 
firm.  Complainants  sent  out  drcidars  to  the- 
trade  generally,  informing  it  of  the  diasolutloD 
of  Uie  old  firm,  the  fact  that  tbey  were  the  suc- 
cessors, and  Giving  tbeir  firm  name:  and  de- 
fendants sent  out  circulars  announcing  their 
withdrawal  and  tbe  formation  of  a  new  firm. 
There  is  no  doubt  but  Uiat  tbe  dissolution  of 
this  firm,  the  fact  Uiat  complaioanu  luid 
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1>oagbt  out  tbe  fntemrts  of  def&adanta,  the 
nitne  adopted  complainanla,  tbe  formatloD 
of  tbe  new  ^rm,  the  names  of  its  membeTB  and 
the  defendanta'  Arm  Dame,  have  beeo-  most  ez- 
tensivelr  advertised  by  twth  parties,  notoolj 
la  the  city,  bnt  throughout  the  State  and  TJn- 
ioD.  Nearly  firiy  letters  have  been  received 
by  tbe  old  firm^foce  the  dissolution,  addressed 
to  Farrand  &  Williams;  Farrand  &  Williams 
I^nt  Co.:  Ftirraod  &  Winianu  Drug  Co.; 
Farrand,  Sheley  &  Broofea;  Farrand,  Williams 
•A  Sbeley;  Farrand,  WHIIams,  Sbeley  &  Co. ; 
Farrand,  Williams  &  Brooks;  Farrand  &  Co.; 
Wllliama,  Farrand  &Co.;  Farrand,  BbelerA 
Brooks:  Williams  ft  Farrand;  Williams,  Fai^ 
Tsnd  ft  Ca;  and  Williams  A  Co.  It  -cannot 
be  said  that  anv  act  of  defendants  is  responsi- 
Me  for  these  blunders.  Confusion  Is  insepa- 
rable from  the  dissolution  of  an  old  firm  and  tbe 
composition  of  two  firms  from  its  membership, 
especially  when  the  name  of  but  one  of  those 
woo  remain  bus  appeared  in  the  flrm  name, 
and  tbe  new  firm  in  composed  of  one  whose 
name  for  nearly  half  a  century  has  stood  at  tbe 
bead  of  tbe  flrm  name,  and  the  surname  of 
«ncrtber  retiring  member  is  tbe  same  as  the  only 
other  name  used  in  tbe  old  firm  name.  It 
appears  that  at  tbe  outset  defendant  Clark  by 
mistake  opened  two  or  three  letters  addressed 
"Farrand. Williams  &Co.,"  but  In  every  otber 
instance  defendants  refused  to  receive  mail 
directed  to  Farrand,  Williams  ft  Co.,  unless 
ilirected  to  defendants'  street  and  number;  that 
in  s  rinj;le  instauce  Clark  Inadvertently  rigned 
«  letter  "Farrand,  Williams  ft  Co.;"  that  two 
checks  were  sent  to  defendants  in  payment  for 
goods  bought  from  them,  which  were  payable  to 
the  order  of  Farrand,  Williams  ft  Co.,  aod  Mr. 
Farrand  indorsed  Ibem  Farrand,  Williams  ft 
Co.,  and  guaranteed  the  Indoraements;  that  in 
fonr  Instances  merchandtse  or  articles  not 
marked,  but  intended  for  defendants,  were 
delivered  to  compMnants,  and  afterwards 
taken  away;  that  m  two  instances  complain- 
ants were  notlfled  by  freight  agents  that 
freiebt  awaited  deliveiy:  that  In  both  tbe 
goods  were  manlfttted  to  Famnd,  Williams 
A  Co.,  but  narked  and  were  afterwards 
delirered,  to  Farrand,  Williams  ft  Clark 
for  whom  they  were  Intended;  that  complain- 
ants were  notified  that  a  sample  box  of  glass- 
-ware  had  been  shipped  to  tbem,  but  they  bad 
not  received  it;  that  defendants  received  a  sam- 
ple box  of  glassware  from  tbe  same  house, 
wbfch  was  Ulled  to  Farrand,  Williams  ft  Clark 
and  tbe  latter  were  notified  of  the  shipment  by 
tbe  assignors:  tiiat  similar  boxes  of  samples 
bad  been  sent  to  other  drug  houses  at  Detrnii; 
tfiat  In  one  or  two  Instances  merchandise  had 
been  delivered  to  defendants  which  was  in- 
tended for  complainants;  that  In  a  single  in- 
stance a  eu9tomer  at  Port  Huron  wboknew  of 
tbe  dfseolution,  intending  to  call  up  tbe  old 
house  by  telephone,  asked  for  V^mnd  ft  Wil- 
liuDS,  was  given  Farrand,  Williams  ft  Clark, 
and  told  that  it  was  Farrand.WUIams  ft  Clark, 
Mked  the  price  of  oO,  and  ordered  one  barrel; 
that  one  hundred  and  twelve  letters,  telegrams, 
receipts,  or  Mils  were  received  by  complain- 
ant«  directed  to  Famnd,  Williams  ft  Go.. 
whicA  were  Intended  for  defendants;  that  of 
theae  th<rtr;flve  were  directed  on  the  Inside  to 
I^rtwid,  WWiams  ft  Chrfc;  that  all  of  tbe 
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letters  so  received-  were  from  Tmslneffi  houses 
from  which  defendants  were  buying  goods, 
and  none  were  from  customers  of  etlbcr  bouse. 
These  proofs  do  not  tend  to  show  any  appro- 
priation by  defendants  of  the  old  flrm  name, 
or  any  attempt  to  secure  the  correspondence 
addressed  to  the  old  firm,  or  that  the  custom- 
ers had  been  misled,  or  ihut  defendants  have 
practiced  any  fraud,  concealment,  or  decep- 

.  ComplalntlsmadefaitbeUIltbatdefMdBntB 
have  enticed  away  certain  of  complainanta* 
salesmen,  but  this  charge  is  not  made  out  by 
the  proofs.  It  is  also  charged  tbatdefeadants 
have  simulated  certain  trade-marks  and  labels 
used  by  tbe  old  flrm.  but  no  instance  of  piracy 
has  been  establlabed.  Complainants  have,  un- 
der the  authorities  cited,  an  undoubted  rlj^t 
to  protection  In  the  proprietary  rights  acquired 

the  <^d  Ann,  and  in  the  use  of  such  trade- 
marks as  were  in  use  by  the  old  firm,  and  de- 
fendanis  have  no  right  to  so  hnltate  the  labels 
in  use  by  the  old  firm  as  to  ccmvey  the  belief 
that  the  goods  labeled  are  from  the  old  house. 
Tbe  use,  however,  of  the  words.  "Sold  by  Far- 
rand, Williams  ft  Co.,"  or  "Prepared  by  Far- 
rand, WilHams  ft  Co.."  upon  a  label,  will  not 
be  protected  as  a  trade-mark  or  trade-name, 
and  tbe  right  to  tise  that  name  In  that  connee- 
tion  did  not  pass  under  the  Mil  of  sale. 

The  Secret  of  the  eovri  hdov  must  be  affirmed 
as  of  Februan^  87.  1891.  and  the  bill  dismissed 
with  costs  todefenduts. 

Mens  and  OvmaA,JJ.,  concurred  with 
McOrathf  .7;   Itoay. did  not  sit. 

Ohamplliit  Oh.  J.,  disseoling: 

I  cannot  concur  with  tbe  conclusion  reached 
by  Uie  majority  of  the  eonrt  In  this  cause.  In 
order  to  lOTive  at  a  correct  undentanding  of 
the  Issues  involved,  Ibave deemed  it  necessary 
to  set  out  with  considerable  particularity  tbe 
pleadings  in  tbe  case,  and  to  refer  to  tbe  testi- 
mony in  a  general  way  by  which  the  allega- 
tions of  the  complainants  are  subfitantiuted; 
and,  at  tbe  risk  of  repetition  of  what  is  con- 
tained In  the  opinion  handed  down  by  the  ma- 
jority of  the  court,  1  will  proceed  to  state  my 
views  upon  the  merits  of  this  controversy. 

The  complainants  In  this  suit  are  copart- 
ners in  the  wholesale  drur  trade,  under  tbe 
firm  name  of  Williams,  SheW  ft  Brooks, 
Their  place  of  business  is  at  Nos.  11  and  17 
East  Lamed  Street,  in  Detroit.  The  defend- 
ants are  also  copartnere  in  tbe  wholesale  drug 
business  under  the  flrm  nameof  Famnd,  Wll- 
liams  ft  Clark.  Their  place  of  business  is  at 
Nos.  82  and  84  Woodward  Avenue,  in  Detroit. 
Tbe  bill  is  flled  to  enjoin  the  defendants  from 
usingaay  combination  of  the  names  Famnd 
and  Williams  as  a  part  of  their  firm  name,  and 
from  receiving  and  appropriating  any  letten, 
packages  or  otber  thing  addressed  upon  the 
outside  to  Farrand,  Williams  ft  Co.,  orto  Far- 
rand ft  Williams,  or  to  Famnd  Williams,  and 
to  turn  over  to  the  complainants  any  letters, 
packages  or  other  things  so  addressed,  which 
may  come  to  tbelr  hands;  also  from  in  any 
way  interfering  with  tbe  bosineas  of  the  com 
^inants  as  successora  of  the  firm  of  Farrand, 
Wllhama  ft  Co.,  and  from  interfetlttg  in  any 
way  with  their  receiving  and  enjoying  the  bua- 
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ineai  wbich  belonged  to  the  firm  of  Farraod, 
WllHamo  &  Ck>.,  and  from  inteifeiiDg  with  Uie 
coDtiouaDce  of  nid  busioess  by  oomplaioaQtB: 
and  thai  they  be  perpetually  eDjoined  from  us- 
ing or  simulating  any  tnde-markB,  trade- 
name^ brands,  labels,  or  monograms  ueed  by 
the  firm  of  Farrand.  Williaoifl  A  Co.,  and  for 
general  relief .  The  bill  of  complaint  alleges 
tbat  tbe  complainants  are  doing  business  under 
tbe  firm  name  of  Williams,  Sbeley  &  Brooks, 
assucGCHontoFuTand,  WiUlsnaACo.  Tbe 
answer  of  tbe  dcfeodatMs  admits  tbat  tbe  com- 
plainaniH  are  copartners  dotne  busioess  under 
tbe  firm  oame  of  WilllamB,  SBeley  &  Brooks, 
and  tbat  they  advertise  themselves  as  succes- 
sors (^Farraod,  Williams  &Co.,  but  deuies 
that  tbey  are  tbe  l«gal  auccessora  of  Farrand. 
Williams  &  Co.,  and  that  tb^  bave  a  legal 
right  to  claim  to  be  such  successors.  Tbe  bill 
further  states  that  tbe  defeodants  are  fwrtoera 
doing  buftiaeas  under  tbe  Urm  name  of  Far- 
rand, Williams  &  Clark,  and  that  they  are  us- 
ing said  firm  name  as  against  tbe  rights  and 
equlliea  of  tbe  complainants  Tbe  defendants 
in  their  answer,  admit  that  they  are  doing  bus- 
iness under  tbe  firm  name  of  Farrand,  Wil- 
Hamii  &  Clark,  but  den^  tbat  they  are  using 
such  firm  name  as  agaiust  (be  rights  or  the 
equities  of  tbe  complaiQantfl.  The  bill  chnrges 
tbat  from  1860  to  1870  AlanHon  Sbeley,  Wil- 
liam C.  Williams  and  Jacob  S-  Farraod  were 
partners  in  the  wholesale  dnig  butuoeos  imder 
the  firm  name  of  Fanud,  Sbeley  &  Co.,  in 
the  city  of  Detroit;  and  that  in  ItfTO  tbe  style 
of  tbe  firm  was  changed  to  E^rrand,  Willhms 
&  Co.  .  Tbat  defendant  Clark  wasailmtited 
into  the  firm  in  1870.  That  Richard  P.  Wil- 
liams purchased  an  interest  in  the  Una,  ofracd 
by  James  E.  Davis,  and  was  admitted  as  a 
pertuer  and  continued  as  sucb  from  1860. 
That  in  1884,  Jacob  6.  Farraod.  Jr.,andAlan- 
BOD  Sbeley  BkkAs  w«e  admitted  Into  tbe 
firm;  and  that  io  January,  1890.  tbe  intereslK 
of  tbe  several  partners  in  tbe  firm  were  aa  fol- 
lows, tbe  wboJe  capital  stock  being  $200,000; 
Jacob  S.  Farraod  owned  three  twentieUiii: 
AlanaoD  Shelej,  three  twentieths;  William  C. 
Williami^  five  twentieths;  Harvey  C.  CUuk, 
two  twentieths:  Bicbard  P.  N\  iUiams,  two 
twentieths;  Jacob  S.  Famod,  Jr.,  two  twen- 
tieths; and  Alaoson  Sheley  Brooks,  two  twen- 
tieths. Tbat,  notwithstanding  tbe  addition 
and  change  of  partnertt  in  the  business,  the  firm 
name  continued  tbe  same  from  1870  until  ibe 
dissolution  by  sale  hereinafter  stated  in  1890, 
the  firm  name  being  at  tbat  time  Farrand, 
Williams  &  Co.  This  firm  bad  done  business 
at  tbe  corner  of  Lamed  and  Bales  Streets,  in 
Detroit,  from  tbe  year  1873  down  to  tbe  Ume 
of  tbe  dissolulioa  in  1890.  .  The  buildioe  waa 
erected  and  owned  by  Jacob  S.  Farrand  and 
Alanson  Sbeley;  and  tbe  said  firm  also  occu- 
pied a  slore-bouse  on  Bates  Street,  adjoiatuff, 
which  siore-boase,  and  ^e  laud  on  wfaicb  It 
was  erected,  waa  owned  as  follows:  Alaoson 
iSbeley,  one  fourth;  Jacob  8.  Farrand,  one 
fourth;  WilliamC.  Williams,  one  fourth;  Har- 
vey  C.  Clark,  three  twentielJis;  and  Richard 
P.  Williams,  two  tweolietbs.  That  from  the 
year  1880,  the  fiscal  year  of  the  firm  ended 
on  tbe  1st  of  Januaty  each  year,  inven- 
i<av  being  taken  soon  after  tbat  da^e  annoalty. 
HUP.  the  pn^ts  betaig  aaoertaioed  aceording  to 
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tbe  respective  interests.  There  was  no  netr 
agreement  tbat  tbe  firm  should  continue  for 
another  year,  but  tbe  firm  and  business  wcat 
on  ftom  year  to  year  br  common  consent. 

Tbe  t^l  further  alleges  tbat  on  tbe  ZStbday 
of  January,  1890,  tbe  defendant  Jacob  S.  Far- 
rand delivered  to  Alanson  Sheley  a  certain  in- 
strument in  writing,  of  which  tbe  foUowine  ia 
a  copy:  "Detroit,  Jan.  35,  1890.  J.  S.  Far- 
rand, K  P.  Williams,  J.  S.  Farraod,  Jr.,  H. 
C.  Glark,  will  pay  Measra.  Sheley  ft  Brooks, 
for  their  interest  id  tiie  firm  of  Farrand.  Wil- 
liams &  Co.,  tbe  amount  of  their  inteiest, 
being  fifty  thousand  dollars  ($50,000)  tbe  sum 
of  sixty  thouaand  dollars  ($60,000)  tbey  wilt 
take  for  their  interest,  the  amount  being  ooe 
hundred  thousand  dollar8($100,000i  the  sum 
of  one  bundced  and  tweDty  tfawiaand  dollars 
($130,000)  tbe  same  to  be  paid  io  cash,  or  in 
notes  acceptable  to  the  pairtiee  who  sell,  ons 
week  from  to-day,  Saturday,  the  first  day  of 
February  next;  the  store  to  be  leased  to  the 
party  purchasing  for  a  term  of  five  years  at  a 
reot  of  eight  thousand  dollars  ($>j,000}  a  year, 
and  the  warehouse  to  be  rentod  to  tbe  party 
purchasing  at  a  net  rental  of  six  per  cent  ayear 
of  the  cost  of  their  iolereat  therein.  In  cue 
Messrs.  Sheley  and  Brooks  sell,  the  accounts 
of  Mr.  and  Mrs.  Brooks  and  George  A.  Sheley 
are  to  be  paid  at  the  time  of  tbe  trarisfer  of 
their  iotercsls."  On  the  back  of  this  insini- 
meat  was  the  following  indorsement:  "De- 
troit, January  25,  1890.  We  hereby  agree  Io 
carry  out  tbe  memorandum  of  agreement  on 
tbe  other  side  of  this  paper  as  therein  stated. 
rSiiiiiedl  J.  S.  Farrand,  R.  P.  .Williams,  J.  8. 
Farrand,  Jr.,  H.  C.  Clark."  Below  nbich 
WHS  iudorscd  the  following:  "I  hereby  aerec 
to  carry  out  tbe  memorandum  of  agreenieut  on 
the  other  side  of  this  paper  as  therein  stated 
{Signed]  A.  Sheley."  That  afterwards  nid 
Alanson  Sheley  accepted  the  proposition  made 
by  sold  defeodants  which  was  contained  io  said 
ini*trument,  and  purchased  from  said  defeod- 
ants all  of  their  rights,  title,  and  iotcrest  iotbe 
said  firm  of  Farrand,  Williama  &  Co.  upon 
tbe  terras  in  said  instrument  mentioned;  sod 
on  the  1st  day  of  February,  1890,  the  defend- 
ants duly  Botd  1^  their  rights,  title,  and  inlv- 
est  m  the  firm  of  Farraod.  Williams  &  Ca  to 
said  Alanson  Sheley  for  the  sum  of  $130,000, 
on  that  day  paid  to  them,  and  in  evidence  of 
said  sale  the  aaid  defendants  on  the  Ist  day  of 
February  execuied  under  their  handa  and  wals 
and  delivered  to  the  said  Sheley  a  certain  ia- 
Btrumeot  In  writing,  of  which  the  following  is 
a  COOT,  namely: 

"Know  all  men  by  these  present*,  tbat  wr, 
Jacobs.  Farrand,  HarvevC.  Clark,  Richard  P. 
Williams,  and  Jacobs.  Farrand,  Jr.,  of  tbe  City 
of  Detroit,  io  the  County  of  Wayne,  aod  Slaleof 
Michigan,  of  the  first  part,  for  aod  in  consid- 
eration of  the  sum  of  one  hundred  and  twenty 
thousand  dollars,  lawful  money  of  the  United 
States,  to  them  paid  by  Alanson  Sheley  of  the 
city,  county,  and  State  aforesaid,  of  the  seoMid 
part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  bargained,  sold,  aod  by  these  pres- 
ents do  grant  and  convey,  unto  toe  aaid  psr^ 
of  tbe  second  parL  bia  executors,  adminialra- 
tors,  and  assigos,  all  our  right,  Utie,  and  ittUit- 
est  in  the  firm  of  Farrand.  wailami  &  Coa- 
pany.   This  does  not  include  any  real  ttui* 
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tbegr  may  own.  To  bsve  and  to  \tM  the  saide 
onto  tbe  nkl  party  of  the  second  part,  hts  ez- 
ccut-  rs.  admiaistrston,  and  assigoB  forerer. 
And  the  said  parties  of  tht  flnt  pttft,  fortbem- 
selres,  their  biein,  executors,  and  admlnistra- 
tora,  do  covcoant  and  agree  to  and  witb  (be 
said  party  of  tbe  seoond  part,  bis  executors, 
adminiatiators;  and  asBigns,  to  warrant  and  de- 
fend tbe  sale  of  said  properly,  goods,  and  cbat- 
tels  hereby  made  nntothe  said  party  of  Uieaeo- 
ond  part,  bis  executors,  adminltfratora,  and 
assigns,  against  all  and  every  person  or  per- 
sons whatsoever.  In  witness  whereof  we  hftve 
hereunto  set  our  hands  and  seals,  tUs  first  day 
of  February,  one  thousand  eight  hundred  and 
nioe^  (lt»OjL 

J.  S.  Fsrrand,  [l.  b.] 
Harvey  C.  Clark,  [h.  a.] 
R.  P.  Williams,  [l.  a.1 
J.  B.  Farrnod,  Junior,  [u  s.] 
"Signed,  sealed,  and  delivered  in  the  presence 
of  F.  J.  Stevens, 

Frank  A.  Luce." 

Tbli  allegation  of  the  Wll  Is  admitted  by  tbe 
answer  of  tbe  defendants.  The  bill  further 
alleges  that  ft  was  the  intention  of  tbe  defend- 
ants, io  mnkiD^  said  proposition  evidenced  by 
tbe  raid  vTilin^  dated  January  2S,  L890,  either 
to  sell  all  their  intezeatin  said  firm  of  E^urand. 
WtUiams  &  Co. .  or  to  buy  all  the  interest  of 
the  ooniplsinanta,  said  William  C.  WIIUhds, 
said  Alunson  Shdey,  and  said  Alnnson  Bbeley 
Brooks,  ia  tbe  said  firm  of  Farrand,  Williams 
&  Co. ;  and  that  it  was  furtber  t  be  intention  of 
all  tbe  parties  to  said'  proposition,  and  of  all 
tbe  parties  to  said  purchase  itnd  sale,  I  bat  which- 
ever parly  shoiiM  purchase  theiolerpst  of  the 
other  in  the  said  finn!ihould(X)ntinue  tbe  busi- 
ness then  being  conducted  by  tbe  said  firm  at 
Ita  then  place  of  business  or  stand;  and  ^t  it 
waa  well  known  to  the  said  defendanu.  and 
was  inteoded  by  them  when  the  said  proposi- 
tion was  somnde,  tbatlhecomplainnnt  tbesaid 
William  C.  WilliaraR  should  remain  with  which- 
ever party  to  the  snid  proposition  should  pur- 
cha«e  the  interest  of  the  otbera  in  the  said  firm 
oi  Farrand,  WINIams  &  Co.,  and  should  join 
tbepiircbaxers  in  the  continuance  of  tbe  busi- 
ness of  the  said  firm  at  aaid  stand ;  and  that  it  was 
also  known  and  intended  by  ail  the  parties  to 
tbe  said  proposition  that,  in  case  tbe  said  Alim- 
aon  Sbeley  siioald  porcbase  the  interest  of  the 
said  defendants  in  the  said  firm,  and  so  con- 
tinue tbe  business  of  tbe  said  firm  at  lis 
said  site,  the  complainant  tbe  said  Alsnson 
Stieley  Brooks  should  be  afwociatc^  with  said 
Alamton  8bel^  and  the  said  William  C.  W^^ 
Hams  in  the  said  busiDess,  and  that  the  inter- 
est  in  the  said  firm,  so  purchased,  should  be 
distributed  among  them  as  they  might  a^ee. 

Replying  to  tb«se  allegations  of  the  bill,  the 
defendants  claim  that  thelT'  neijotiations  were 
carried  on  with  Alanson  Bbeley  persoDally, 
and  that  they  had  no  negotiations  or  agree- 
ment in  regard  to  the  continuance  of  tbe  busi- 
ness with  William  0.  Williams;  that  be  was 
not  a  party  to  the  negotiations  or  aale;  that 
there  was  no  arrangement  or  understanding  or 
intention  on  Ibe  part  of  the  defendants  in  re- 
gafd  to  the  future  buslnesa  of  WHUam  C.  Wfl- 
HanM.  or  as  to  wbetbw  b4  dwald  temain  with 
tbecomplainanta;  flMtAlMaon  Shele^,  panoD- 
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ally  and  IndlTidoBlly,  -was  tbe  puty  to  whom 
they  agreed  to  sdl,  and  who  agreed  to  become 
the  purcbaner,  and  who  paid  the  consideration, 
and  that  nothing  was  said  by  the  defendants  or 
any  of  tbe  oomplainnntspespscting  the  manner  fn 
which  tbe  complainams  diould  cttrry  on  said 
buriness  after  the  purchase  of  tbe  said  Sheley,  or 
as  to  whether  Wflllam  C.  Williams sbouldhe  a 
partoepwlth  Sheleyor  with  Bbel^  and  Brooks. 
The bUl-furtber alleges tbatupon  tiie  execution 
of  the  bill  of  sale  above  set  forth,  dated  Teb- 
ruaiy  1st,  complainanU  Williams  and  Brotdts 
received  transfers  of  and  paid  for  tbe  dinreaof 
the  rights,  property,  and  interests  so  purcbssed, 
and  entered  Into  a  copartdcrebip  on  that  day 
under  tbe  name  of  William*,'  Sbeley  &  Brooks, 
in  which  Sbel^  and  Kooktwere  eaoh  to  have 
a  quarter  Interest  and  Wflliann  a  half  interest 
in  tbe  firm;  which  flnb  bias  continued  tbe  busi- 
ness of  said  firm  of  Farrand,  WilllanuF  &  Co.  at 
ttie  said  stand.  Tbe  defendants  deny  any 
knowledge  of  this  statement  contained  in  tbe 
bill  so  far  as  to  tbe  porcbase  Of  tbe  Shares  of 
WilUaros  and  Brooks  and  ibe  formation  of  the 
partnerabip  Iry  WilMams,  Slieley,  and  Brooks. 
They  admit  that  tbe  complainants  entered  into 
a  partnership  under  tbe  name  of  Williams, 
Sbeiey  A  Brooks,  and'  that  they  advertised 
tbemselves'as  the  successors  of  farrand,  Wil- 
liams &V6,,  but  without  anyl^;ai  - right  or 
claim  to  be  anch  successors. 

The  complainants  charge  In  their  Mil  tbat  they 
were  pnt  in  posResaion  by  defendants  of  the 
premises  occupied  by  Farrand,  Williams&Co., 
and  tbe  assets  of  said  firm,  and  tbat  they  have 
since  continued  therein,  as  suocesKors  of  Far- 
rand, Williams  &  Coj,  except  as  they  have  been 
interfered  with  by  the  defendants;  that  they  have 
advertised  themselves  as  tbe  snccesaor^  of  Far- 
rand. WlUiana  &  Go.  The  defeadants  deny 
tbat  they  were  such  successors.  They  deny 
that  they  put  the  complaiosnte  in  possession, 
and  tbey  deny  tbat  they  have  aoqnicsced  in  tbe 
claim  of  the  complainants  that  tbey  are  the 
ancceasors  of  Farrand,  Williams  &  do.  Tbey 
also  deny  tbat  tbey  have  Interfered  with  the 
oomplainanta  making  such  a  dalm.  Tbe  com- 
^ainants  farther  state  tbat  on  tbelst  day  of 
February,  1880,  tbe  firm  of  Farrand,  Williams 
&  Oo.  was  indebted  to  vaiions  persons  In  an 
amount  exceetling  $55^001],  and  tbat  it  wax  the 
intention  and  legal  effect  of  (be  said  pnrcha.'ic 
and  able  that  tbe  complainants  should  a-ssume 
and  pay  all  of  the  said  iodebtedaen,  and  tliat 
they  gave  to  tbe  relirlng  partners  a  memoran- 
dum in  writing,  to  tbe  eoect  that  said  retiring 
partners  were  relcaRod  from  tbe  liabilities  of 
the  said  firm;  and  they  furtber  state  tbat  tbey 
have  paid  all  of  tbe  said  iadebtedness  wbicn 
has  matured  since  said  date.  '  The  defendantfi, 
in  their  anawer,  ad  mit  Hie  Indebtcduess  of  Far- 
rand, WilHams  ft  Co..  and  state  that  the  same 
was  considered  ia  fixing  tbe  price  at  which  de- 
fendaoh*  were  to  sell  tb  Sbeley^  Tbey  deny 
that  it  was  the  intention  or  legal  effect  of  ^ucb 
sale  tbat  tbe  complainants  should,  pay  aaid  in- 
ilebtednesa,  and  tbey  deny  tbat  tbe  complain- 
ants gave  to  the  defendaiUs  eaid  written  mem- 
orandum. 

The  Mil  further  states  tbat  on  February  1st 
the  MfimialbiTentory  bad  been  taken,  and  when 
they  bought  all  tbe  right,  title,  and  interest  in 
ttie  aoid  firm  of  Furand,  Williams  &  Co.  of 
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the  defendrata,  the  lettdof^  ptTtnera.  the  raof- 
its  for  tbe  flical  yeni'  had  beett  Rioertaiiied  and 
paid  to  tbe  nrembers  of  the  Ann  in  money  or 
ootea,  io  tbe  customary  manner  with  tbr  firni, 
aod  tbe  capita)  stock  of  tbe  firm  stood  at  tbe 
Bora  of  fSw,000.  Tbat  tbe  shues  tbereia  of 
tbe  defendants  aggregated  oae  balf  tbereof,  or 
the  sum  of  f 100,000.  Tbat  in  the  proposilioo 
of  sale  made  by  the  deff'ndants,  and  in  the 
price  of  $120,000  Bo  paid  to  Uiem,  there  was 
included  the  sum  of  |20,000  In  addition  to  the 
par  value  of  their  aggregate  shares  of  tbe  capl- 
lal  stock  as  a  bonus  or  consideratioa  for  tbelr 
i^ares  of  tbe  good-vHi  of  th'  siud  firm,  and 
(or  their  share  of  those  certain  valuable  rights 
ap'punenant  to  tbe  name  aud  basiness  of  said 
firm,  and  -which  all  passed,  and  the  said  pur- 
chase and  sale  intended  should  be  sold,  with 
the  other  assets  of  said  firm,  and  should  be  ac- 
quired, possessed,  and  enjoyed  by  tbe  pur- 
chasers, among  which  the  complainants  claim 
were  tbe  tbe  followiot;  valuatde  v^hts  and 
porienaoces:  Fhvt.  That  Uh  said  firm  of 
Farrand,  Williams  &  Co.,  during  the  twen^ 
yenra  of  its  existence,  had  built  up  an  exteDsive 
trade,  and  bad  seculred  a  name  and  reputation 
with  its  customers  and  with  manufacturers 
and  dealers  fiom  whom  said  obtained  its 
stock  !n  trade,  wbidb  is  of  great  value  and  ad- 
vantage to  said  Arm,  and  woold  tie  of  irreat 
value  to  its  lawful  successors.  Second.  Tbat 
the  firm  wss  broadly  known  to  the  drag  and 
other  trades  throughout  the  United  States  by 
advertisements  in  pharmaceutical,  medical, 
and  trade  ^uroals.  Tbat  Its  name  appeared 
In  trade  drcolars,  directories,  and  commercial 
reports  printed  in  the  trade  centers  of  the 
world;  as  an  instance  of  wbioh  they  cite  "The 
Annual  of  Chemical  Products  and  Drugs," 
published  hi  Paris,  In  the  French  language, 
having  a  large  circulation,  and  thus  reacbmg 
dealers  and  purcbasers  everywhere.  That 
said  firm  purchased  goods  extensively  in  Eng- 
land, France,  and  Germany,  and  that  its  came 
was  reputaUy  known  to  tbe  trade  of  those  coua- 
tries.  That  it  wss  a  great  advantage  to  Arm 
tbat  its  name  was  so  widely  circulated.  That 
valuable  discoveries  were  constantly  making  in 
the  sciences  and  trades  to  which  Its  business  re- 
lated. Tbat  new  remedies  and  new  goods  were 
constantly  appearing  and  beiug  phu»d  on  the 
market,  and  the  atienliim  of  said  Ann  called  to 
tbem  tluoagh  tbe  instrumentality  of  letters 
and  circulan  reoefved  through  tbe  mails,  ad- 
dressed to  said  Arm,  because  its  name  ap- 
peared in  said  trade  circulars,  directories,  and 
commercial  reports.  Iliatfora  long  period  of 
time,  and  because  many  of  such  directories 
were  publiBhed  and  circulated  but  annnally,  it 
is  probable  that  tbe  name  of  Fariand,  Williams 
A  Co.  will  ai^tear  therein,  and  that  advertise- 
ments of  new  preparations,  remedies,  and  man- 
ufactures will  continue  to  be  sent  by  mail  to 
Miid  Arm  of  Farrand,  Williaras&Co.,and  that 
tbe  right  to  receive  the  same  is  a  valuaUe 
ri^'ht.  Third.  That  the  firm  of  Farrand, 
Willinms  &  Co.  manufactured  or  had  maoii- 
laruired  for  it  a  large  number  of  pburmooeaU- 
•■sl  Rud  proprietary  preparations  with  which 
the  name  of  tbe  Arm  was  directly  connected, 
and  wbi(;h  were  made  and  placed  upon  the 
market  by  no  other  dealer  in  drugs,  and  which 
in  tbe  drug  trade  were  known  to  be  a  port  of 
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tbe  buejbess  of  said  Arm.  Certain  of  said 
preparations  were  named  as  follows:  "  Con- 
gers Kegulator,"  '■  Conger's  Uver  Pills." 
"Farrand's  Extract  of  Jamaica  Gfaiger," 
"Farrand's  White  Rose  Tooth  Powder," 
"  Davis*  Carbolic  Oil  lialmem."  And  that 
there  were  other  of  said  preparatkras;  and  the 
exclusive  right  to  sell  said  remedies  was  pos- 
sessed by  the  said  Arm.  and  tbat  said  ngiit 
wss  valuable,  and  would  be  valuable,  to  its 
lawful  owners.  Himrth.  Tbe  Arm  was  also 
largely  engaged  in  tbe  manufacture  and  sale 
of  ntedlcarAuid  extracts.  Tbat  it  sold  maor 
tons  thereof  yearly,  sod  that  they  were  well 
and  favorably  known  to  tbe  trade  as  **  Far- 
rand,  Willian  s  &  Company's  Fluid  Extracts. " 
Tbat  phystcirus  in  prescribing  Auid  extracts  as 
component  -larts  of  medicines,  commonly  des- 
ignate buiu  extracts  of  a  manufacturer  with 
which  they  are  familiar,  on  account  of  tbe 
variation  in  strength  and  efficiency  of  the  ex- 
tracts made' by  dlfferait  manufactaren;  and 
that  Farrand,  Williams  A  C&%  fluid  extracts 
were  widely  known  by  physicians  to  be  of 
uniform  strength,  and  were  largely  Fwescribed 
for  that  reason;  and  that  said  extracts  were 
commonly  ordered  and  referred  lo  in  the  trade 
by  the  use  of  tbe  abbreviations  "F.  W.  &  Co.;" 
and  that  said  name  and  abbreriatJoas  became 
valuaUe  trade-marks,  possessed  said  Arm. 
and  which  ptiseed  to  the  legal  successors  of  said 
Arm.  Fifth.  That  tbe  firm  dealt  In  certain 
ochres,  which  were  known  as  "  Farrsnd, 
Williams  St  Co's  Ochres,"  and  in  other  i^oods, 
which  were  distinctly  knowd  and  referred  to 
In  the  trade  in  connection  witb  tbe  name  of 
said  firm.  Sixth.  That  goods  were  ffeneraUy 
shipped  to  ssid  firm  addressed  to  "  F.  W.  A 
Co. ;"  tbst  said  abbreviation  was  known  upon 
the  labels  of  said  firm,  and  was  blown  Into  tbe 
bottles  used  by  it.  aetenth.  Tbat  tbe  said 
firm  possessed  ceHain  excluslTe  and  valuable 
ageociee.  Tbat  it  was  the  duly  appointed  ex- 
clusivD  agent  for  Michigan  of  J.  C.  Ayerdt 
Co.,  of  Lowell,  Mass.,  for  the  sale  of  "  Ayei** 
Sarsaparilla"  and  "Ayer'e  Pills."  and  tbe  otber 
medical  preparations  of  tbe  said  Ayer;  and 
were  also  Uie  exclusive  agents  for  MicblniD  of 
the  Peninsular  White  Lead  A  Color  Works, 
of  Detndt,  selling  tbe  prodacts  of  sold  works 
Uirougfa  traveling  agents  of  ssid  Arm  at  a 
proflL  Bii^ah.  That  the  Arm  also  bad  man- 
iifactnred  foe  It  certain  other  goods  In  the  lina 
of  its  trade,  which  were  sold  e^uslvely  by 
said  Arm  under  tbe  name  or  brand  adopted  bj 
said  Arm.  which  became  a  trade-mark  of  said 
firm;  and  in  particular  that  said  firm  dealt  ia 
certain  lyes,  which  were  made  expressly  for 
said  Aim,  and  for  no  other  dealers,  wbleb  were 
well  knowa  to  the  trade  by  tbe  names  "Caatle 
Lye"  and  "Empire  Lye."  and  that  tbe  exotn- 
sive  rigbt  to  sell  said  brands  of  lyes  was  vala- 
aUe.  Ninth.  Tbe  Arm  for  many  years  had 
used  8  monogram  composed  oS  tbe  letters  "P" 
and  "W"  and  tbe  abbreviation  "  Co.'  placed 
within  them;  and  tbat  said  monogram  was 
well-known,  to  the  trade  as  representing  Uie 
name  of  said  Arm.  . 

Tbe  compfaduaota  further  allege  in  tbeir  blU 
tbat  by  the  said  purchase  sod  sale  they  have  be- 
come the  lawful  successors  of  the  said  Arm  erf 
Fomnd,  WflUank  A  Co.,  and  entitled  to  the 
use  of  the  sold  flcm  uuas,  sad  to  sdTerttn 
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tbcmielveB  as  the  successors  of  said  firm,  and 
become  eoUUed  to  all  the  trade- tiameB,  trade- 
toarka..  brands,  agencies,  (ormuliB,  moivo- 
erama,  and  excLnsive  rifibls  bereiniicfore  re- 
ferred to,  aad  all  other  rigbts  pertsinhiti  to  or 
aiidofi  oiit  of  tbe  names  or  biuoness  of  said 
firm  of  Farrasd,  WUllams&  Co.  Tbe  defend- 
ants deny  that  tbe  coffiplaiiiaDts  bought  all 
title  and  interest  of  the  defendants  in  tbe  firm 
of  Farrand,  Williams  &  Co.  Tbe;  adroit  that 
the  anoual  inreotory  bad  been  taken  prior  to 
tbe  aale  to  sud  Sbeley,  tbe  pn^ts  for  tbe  fls(»l 
yeur  bad  been  dlvblM,  and  the  capital  stock 
waa  inventoried  at  $200,000.  one  half  of  wbidi 
fell  to  Ibe  defeadantB.  Tbey  deny  that  the 
1120,000  paid  by  the  said  8beley  for  said  in- 
terest included  any  bonus  or  consideration  for 
defeodaots'  share  in  the  good-will  of  the  firm, 
or  tbeir  ahare  in  any  righu  appert«ioing'to  tbe 
name  and  basineaa  of  said  firm,  or  that  it  waa 
intended  that  tbe  defendants'  inlerent  in  such 
good  will  or  tbe  right,  to  use  tbe  name  of  Far- 
rand, 'WiHianis  &  Co.  was  sold  or  included  in 
the  defendants'  transfer  to  said  Sbelcy.  They 
sbow  that  the  bill  of  sale  first  prepared  by  and 
under  tbe  direction  of  Sbeley  included  all  tbe 
name  and  good-will  of  Ibe  said  flrm^  and  that  tbe 
defendant  Clarlc  expreaslr  refased  to  exeoirte 
said  bill  of  sale  or  any  but  of  sale  which  in- 
cluded said  good-will.  Subsequently  tbe  words 
"^ood-wiU"  were  stricken  out  of  said  bill  of 
sale,  and  were  afterwards  erased,  and  that  sub- 
sequently, by  mutual  consent,  a  new  bill  of  sale 
was  drawn  under  the  direction  of  said  Slieley. 
and  executed  by  tbe  defendants;  and  Ihey  aver 
ihat  it  was  expressly  understood  bytbedefend- 
aolsaod  said  Sbeley  that  said  defendants  would 
not  and  that  they  bad  not  by  said  bill  of  sale 
conveyed  or  intended  Xoronvey  to  said  Sbeley 
defendaDls'  interest  in  the  good  wtll  of  the 
firm  of  Farrand,  Williams  £  Co.,  or  in  tbe 
name  of  aafd  flrm,  or  in  tbe  rigftt  on  tbe  part 
of  Sbe^y  and  his  assigns  to  do  business  as  the 
successors  of  said  firm.  They  admit  that  Far- 
rand, Williams  &  Co.  had  built  up  an  extcn- 
nve  trade  and  reputation,  hut  whether  the  same 
would  be  of  value  to  its  successors  would  de- 
pend upon  tbe  character  and  business  reputa- 
tion of  the  successors.  Tbey  admit  that  new 
goods  ( are  constantly  appearing  and  being 
placed  CD  the  market  thntugh  tbe  inattiimen- 
tality  of  letters  and  circulars  received  by  said 
firm,  and  that  said  Bdvertisetneats  are  sent  to 
Farrand.  Williams  &  Co.  by  mail,  but  deny 
that  the  light  of  receiving  said  advertiseroents 
is  of  any  jMutlculai  value.  Tbef  admit  that 
Farrand,  Williams  &  Co.  mannfnctuie  certain 
preparations  mentioned  in  the  bill,  but  do  not 
admit  that  the  exclusive  right  to  sdl  such  pre- 
parattODS  was  possessed  said  firm.  They 
deny  that  tbe  names  ch-  alibreviatiousased  by 
the  firm  of  Farrand,  Williams &Co.  were  val- 
uable to  the  trade,  or  that  tbe  same  passed  to 
the  conplaioants.  ■  They  admtL  that  Farruid, 
Williams  &  Co.  had  dealt  in  ochres  known  as 
* '  Farrand,  Williams  &  C&a  Ochres."  and  that 
goods  were  frequently  shipped,  addressed'  to 
"F.  W.  A  CcL.,"aofl  tJi  it  said  abbreviation 
was  used  on  labels;' but  tbey  deny  tiiat  the 
abbrcvl&tioo  constituted  atvade-mark.  They 
admit  that  the  firm  was  aueot  for  J,  C.  Ayer 
A  Co.,  hot  daiaa  that  sudb  agvney  was  revo- 
cablestany  time.«id  Ouey  deny  tkat'itt  vas 
]4L.Tt.A. 


tranAferred  to  tbe  complainants.  They  admit 
that  the  firm  manufaciored  certain  goods;  that 
tbe  same  sold  by  tbe  bame  or  brand  adopted 
by  the  firm,  but  they  deny  tbst  tbe  same  be- 
came a  valid  trade  mark.  They  deny  that  tbe 
names  "Castle"  and  "Empire"  conslifuted 
valid  trade-marks,  or  that  tbe  right  to  s^ll  lyes 
under  said  brands  could  be  made  exclusive  to 
said  complainants.  Tbey  admit  that  tbe  said 
firm  uaed  a  monoeram,  but  deny  that  the  same 
constituted  a  valid  trade-mark. 

The  complainants  further  charge  In  their 
billof  complalntthRtsaid  William  C.  Williams 
is  the  person  whose  name  was  tocludei  in  the 
firm  name  of  Farrand,  Williams  &  Co.;  that 
said  combination  of  names  became  a  valuable 
trade-mark  or  trade-name;  that  bis  name  con- 
tribuled  as  much  to  the  value  of  ssaid  combina- 
tion as  dui  tbe  name  of  s^  Farrand;  and  that 
be  has  never  sold  or  otberwise  parted  with  his 
interrat  in  the  said  combination  of  names,  but, 
on  tbe  contrarv,  the  compIaiLauts  bave  pur- 
chased and  paid  for  the  interest  of  snid  Far- 
rand therein.  And  they  claim  that  it  is  in- 
equitable and  unlawful  for  tbe  said  Jacob  S. 
Farraud  and  the  other  defeDciuols  to  continue 
to  UEe  tbe  name  of  said  Farrand  in  combina- 
tion with  that  of  Williams  to  crentc  a  firm 
name  which  so  closely  resembic!^  the  came  of 
the  former  firm  of  Farrand,  Williams  &  Co.  as 
to  deceive  the  public,  and  deprive  the  com- 
plainant William  C.  Williams  of  tbe  value  to 
him  of  tbe  use  and  combination  of  his  name 
with  that  of  Farrand.  The  defendants,  io  their 
answer,  admit  that  William  C.  Williams'  name 
was  used  fn  the  firm  of  Farrand,  Williams  & 
Co.,  but  they  allf-ge  that  Richard  P  Williams 
was  also  a  member  of  said  firm,  and  that  on 
tbe  letter-beads  and  stationeir  used  by  the  said 
firm  the  name  of  Ricbud  P.  Williams  appeared 
as  well  as  tiie  names  of  tbe  other  members  of 
the  firm.  Tbey  deny  that  William  G.  Wil- 
liams' name  contributed  as  much  to  the  value 
of  the  flrol  name  of  Farrand,  Williams  &  Ca 
as  did  the  name  of  Jacob  S.  Farrand,  who  bad 
been  engaged  In  business,  and  had  acquired  a 
reputation,  before  said  William  C.  Williams 
became  interested  therein.  Tbev  allege  that 
William  C.  Williams  knew  of  the  sale  made 
by  Uie  defendants  to  said  Sheley,  and  did  not 
ouject  to  the  sale  or  dissolution  of  the  firm  of 
Farrand,  Wllliams&  Co.,  which  r^vlted  there- 
from. They  further  allege  that  the  snid  Jacob 
S.  Farrand,  Jacob  S.  Farrand,  Jr.,  RiehardP. 
Williams,  and  Harvey  C.  Clark  had  the  legal 
and  equitable  right  to  use  their  own  names  in 
any  legitimate  business,  as- individuals  or  in 
connection  with  each  other  as  a  firm.  They 
deny  that  tbey  have  used  tbeir  names  so  as  to 
interfere  with  any  legal  right  said  William  C. 
Williams,  the  complainant,  may  have  to  tbe 
use  of  his  own  name;  and  tfaey'deny  that  lie 
has  a  right  to  use  the  name  of  5aid  Farrand  in 
combination  with  bis  own  name  or  otherwise. 
The  complalhants  farther  allege  in  their  bill 
thai  the  dtstivctiTe  names  in  the  firm  hhme  of 
Farrand,  Williams  &  Co.  were  the  nffmes  of 
Farrand' and  WilHams, '  and  tbey  allege  that 
katers  were  f  reqoenily  received  by  the  firm  of 
Farrand,  WilHams  &  Co.,  which  'were  ad- 
dressed to  Fafraod  &  Williams,  or  to  Farrand 
Williams,  or  to  Williams  &  FartOxd.  or  to  W II- 
NamE^Traod,  afldjlbu  IMterieotrtifiuetocome 
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AO  tddreswd ;  that  on  or  about  the  9th  of  April, 
1800,  the  coaplafnaDts  received  a  letter  ad- 
dressed to  Farraod  A  Williams:  on  or  abOQt 
the  Ist  day  of  April  they  received  a  postal-card 
addressed  to  Williams,  Farrand  &  Co. ;  od  the 
4th  day  ot  April  they  received  a  letter  addressed 
to  FamDd  Willlama;  about  the  same  time  thev 
received  aootber  letted  addressed  to  Farraod  & 
WUliama,  tbat  on  or  about  the  24th  of  March, 
1890,  they  received  a  pootal-card  fmm  Cleve- 
labd,  addressed  to  Farraad  &  Williams;  thai 
DO  or  about  the  2Sd  of  March,  they  received  a 
letter  from  Norwalk,  Obio,  addressed  to  Far- 
raod &  Williams;  tbat  on  or  about  the  let 
d^y  of  April  ihey  received  a  letter  from  De- 
troit, addresaed  to  Farrand  Wltlianu;  oo  the 
28tb  of  March  they  received  a  letter  addressed 
to  Farrand,  Williams  &  Brooks;  that  all  the 
letters  so  received  were  leltera  perlaiatog  to  the 
busioeas  to  he  transacted  bycomptaiDaiita;  and 
that  to  all  such  cases  the  sepders  of  such  letters 
believed  they  were  dealiii^  with  the  firm  of 
Farrand,  WiUiams  &  Co.  end  their  lawful 
successors.  Tbey  also  set  out  a  great  number 
of  like  instttttcea.  Tbey  further  cbarge  (hat, 
□otwitbataoding  tbey  purchased  all  the  right, 
title,  and  iuterest  of  the  said  defendaDts  in  the 
said  firm  of  Farraod,  Williams  &  Co.,  and  paid 
them  a  large  boous  or  coneideraUoo  for  the 
right  to  beoome  successors  of  said  firm,  and  to 
have  and  enjoy  a  coDliouaTice  of  the  business 
of  said  firm,  and  the  rights  before  mentioned, 
and  although  the  aaid  William  C.  Williams 
has  never  parted  with  bis  interest  io  the 
combination  of  his  name  with  that  of  the 
dcfendaot  Farrand,  yet  the  said  defend- 
ants, inequitably  aod  uolawfully  contriving 
to  deprive  the  cofoplalnanlt  of  Uie  Talue 
of  the  prpperty  and  rights  ao  acquired  and 
])ossc88fd  by  them,  and  to  gain  the  bene- 
fit of  the  combination  of  the  nomes  Farrand 
and  Williams,  have  commenced  business  at 
Xos.  32  and  34  Woodward  Avenue,  in  the  city 
of  Detroit,  as  near  jo  character  as  poraible  to 
the  buaioess  which  was  conducted  by  the  said 
firm  of  Farrand,  Wllltama  &  Ooi,  and  which 
is  being  cootipued  by  the  defendants,  and  have 
assumed  the  firm  name  of  Farraod,  Williams 
&  Clark,  and  by  the  assumption  of  said  firm 
namct  and  by  various  devices  and  means  here- 
inafter set  forth,  have  attempted  to  lead  the 
public  to  believe  tbat  said  firm  of  Farrand, 
Williams  &  Clark  were  the  4uc(¥8M)r9  of  said 
firm  of  Farrand,  Williams  &  Co.,  and  with- 
draw from  the  complauiants  aud  secure  for 
themselves  buBinesB  which  otherwise  naturally 
would  have  falleu.  to  the  complainants  as  auc- 
cespors  of  said  flnn  of  Farraad,  Williams  & 
Co.  The  defendasta,  answeripR,  deny  that 
complainants  ever  purobafied  the  loterestof  ibe 
defendants  In  the  firm  of  Farrand,  Williams  ft 
Co.,  or  paid  a  bonus  or  consideratloa  for  the 
right  tp  become  the  successors  of  said  firm,  or 
to  continue  its  business.  -  Theydcoy  that  Wil- 
liam C.  Williams  has  not  parted  with  hts  iu- 
tereat  in  the  combination  of  the  names  of  Fa^ 
rand  and  Williams;  admit  tbtX  they  have 
commenced  buainesBfaaatated, under  the  name 
of  Fatrandf  Williams  A  Clark.  Tbev  deny 
that  in  doing  so  they  have  contrived  to  deprive 
the  complaiuaots  of  any  riebt  to  which  tbey 
are  entitled,  andthey  deny  tbat  lityUie  aasampi- 
tloD  of  said  name  dwendMtfl  have  BOogot 
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to  lead  the  pubHc  to  believe  tbat  tbqr  are  tbe 
suceessora  of  Farrand.  WllHama  A  Oo.,  and 
deny  that  they  have  sought  to  secure  to  them- 
selves business  by  means  or  devices  which  tbey 
ere  not  legally  entitled  to  employ,  or  that  tbey 
have  attempted  to  interfere  with  ibecomplidD- 
aote  doing  business  under  the  firm  name  of 
Williams,  Sbdey  &  Brooks. 

The  comidainants  charge  tbat  Farrand,  Wil- 
liams &  Co.  UFcd  a  blue  envelope,  with  the 
firm  name  printed  at  tbe  corner,  with  the  cus- 
tomary request  for  return;  that  no  other  Job- 
ber in  drugs  in  Midiigan  used  a  bloeeavelope; 
Uiat  aach  envelope,  so  printed, was  wcdl  taiowa 
to  Uie  trade,  and  Indicated  a  letter  fnm  fu- 
rand,  Williams  A  Co. :  that,  hilendiog  to  de- 
ceive tbe  public,  defendaots  have  adopted  and 
are  uHiog  an  envelt^  of  the  same  ciAar.  ikn, 
and  tbat  tbe  printing  thereon  ia  arrao^  ts 
nearly  as  poestble  as  upon  tbe  envelope  of  said 
firm  of  Farraod,  Williams  &  Co.  Tbe  defeod- 
aota,  in  their  answer  to  this  cbaige,  admit  tbai 
Farrand,  WUllams  &  Co.  used  a  bhie  envel- 
ope, aod  that  defeodania  also  used  blue  envel- 
opes or  white  ones.  Tbey  deny  tliat  the  use  of 
anch  blue  envelopes  is  calculated  to  decdve 
tbe  public,  or  that  they  were  intended  to  de- 
ceive; and  deny  the  charges  with  reference  to 
such  etivelopes.  The  complainants  further 
charze  in  their  bill  of  complaint  tbat  tbe  de- 
feudaots  contrived  by  tbe  arrangement  of  tbeir 
firm  name  to  have  it  resemble  a»  nearly  as  pos- 
sible the  name  of  Farrand,  Williams  &  Co. 
That  upon  their  letter-heads  the  defendaots' 
names  were  in  ihe  following  order:  Jacob  S. 
Farrand,  Richard  P.  Williams,  Harsey  C. 
Clark.  Jacob  &.  Farrand,  Jr.  TbateeidClaik 
has  been  engaged  In  the  drug  bmiDessalooger 
time  than  racbard  P.  Williams,  aod  ordioari- 
ly  bis  name  would  precede  that  of  R  F.  WU- 
liama Tbat  tlie  defendants  have  placed  por- 
poacly  tbe  name  of  sold  Williams  before  tbat 
of  Clark,  in  order  that  the  combiuatioo  might 
Imd  the  public  to  believe  that  tbey  were  the 
old  flnn  of  Farrand.  Willlama  A  Go. ;  and  tbey 
avcv  tbat  safd  defendants  were  actoafly  mak- 
iog  use  of  the  name  "F.,  W.  ACo."  Tbsioa 
April  8,  1800,  they  addressKi  a  letter  to  W. 
Parks,  of  Breeze,  Mich.,  ragned  "Farrand, 
Williams  &  Co."  Defendaots,  in  their  an- 
swer, deny  tbat  in  adopting  tlwir  firm  oame 
defendaots  intended  to  adopt  a  oame  resem- 
blioff.  as  ocariy  as  poenble  tbe  name  of  Fkr- 
land,  Williams  &  Co. ;  that  the  arrangement  of 
the  names  waa  for  convenience  aud  eupbony. 
They  deny  that  tbe  name  of  Richard  P.  Wn- 
linms  was  placed.before  that  of  said  C3ark  for 
tbe  purpose  of  leading  tbe  public  to  suppoM 
that  tbe  firm  was  the  old  firm  of  FsTTaiid, 
Williams  A  Oo.  They  deny  that  tbey  adopted 
their  firm  oame  fbi  any  mmduloit  purpose. 
They  admit  writing  a  letter  to  Parka,  aod  tbst 
it  was  signed  "Fatrand,  WUliami  A  Co." 
through  mistake  and  Inadvertence  of  tbe  d^ 
fendaot  Clark. 

Tbe  cnbiplainants  ftharge  that  tbe  defend 
ante  have  wticed  certain  traveling  salesDUO 
formerly  nnpli^ed  by  Vbrraod,  WilliaiDS« 
ODl  from  tbe  employment  of  tbe  complalossts 
Into  the  employment  of  defendants.  The  an- 
swer ddnito  this  allegation,  and  states  tbst  tlR 
BsWunen  solicited  emplojymeBt  from  defend- 
ants  witbout  any  saggestni  on  tbdr  put 
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Tbe  bill  farther  alleges  Rvenl  epeciflc  acts 
of  tbe  derenduto,  whuh  tbey  datm  were  to- 
tended  to  and  did  deceive  tbe  public,  and  lead 
ibem  to  beliere that Famod.WilllamaA; Clark 
were  the  succewors  of  Parrand,  WlllUma  & 
Co  ,  and  that  tbe  public  were  misled  tbnvby. 

Tbe  testimony  in  tbe  case  taken  In  open 
court,  aa  in  a  mdt  at  law,  and,  while  it  is  not 
nj  piirpoM  to  refer  at  any  ^rreat  length  to  tbe 
testimony  tnlrodnced  In  the  case  upon  either 
side,  some  of  the  testimony  will  be  referred  to 
Id  the  course  of  my  opinion.  Tbe  gist  of  the 
oconplaiot  Is  that  by  tbe  purchase  of  tbe  de- 
fendants' Interests  in  tbe  stock  and  business  of 
tbe  firm  of  Farrand,  Williams  &  Co.  the  com- 
plainants obtained  and  are  entitled  to  what  is 
sometimes  designated  as  tbe  "ffood-wUl'*  of  tbe 
firm  of  Farrand,  Williams  A  Co.,  and  that 
they  bad  a  tight  to  succeed  to  the  trade  and 
faosinesB  carried  on  by  that  firm,  and  to  hold 
themselres  out  to  tbe  public  as  the  successors 
of  Farrand,  Williams  &  Co.,  and  to  receive  all 
the  benefits  to  be  denred  from  that  position, 
inclodlos  tbe  xerdrlng  and  opening  of  the  mall 
addressed  to  Farrand,  WllUsms  &  Co. 

The  first  question,  Uiererore,  to  be  deter- 
mfoed  la  whether  the  complainants  did  pur- 
chase of  tbe  defendants  what  is  usually  de- 
nominated tbe  "good-will"  pertaining  to  the 
old  firm  of  Farrand,  Williams  &  Co.,  and  tbe 
right  to  denominate  tbenuelTCS  as  successors 
to  snob  Una;  and  to  siriTe  at  a  rorrect  solution 
of  this  question  It  is  necessary  to  consider  tbe 
contract  and  negotistioDS  entered  into  between 
the  parties;  and  first  I  may  say  that,  in  view 
of  the  drcumstsncesstirroundlDg  tbe  traneac- 
tion,  1  bare  no  hesitation  in  reacbiog  tbe  con- 
clusion that  Alanson  Sbeley  repreeented.  to  all 
Intents  and  puiposes,  the  firm  of  Williams, 
Sheley  &  Brooks,  the  complainants  In  this 
case.  Those  facts  and  circumstances  ahow 
that  Mr.  Sheley,  at  bis  age  and  condition  of 
life,  did  not  intend  to  make  ibis  purchase  for 
himself  Individually,  but  that  tbe  defendants 
knew,  from  all  tbe  aurroDndln?  facts  and  dr- 
enmstaDcei,  that  b«  was  acting  for  blmself  and 
Mr.  Btooto,  and  that  Mr.  WlUiams,  the  com- 
plainant, would  go  with  and  tw  concerned  In 
haslnem  with  whichever  party  Bhonid  flnallj 
make  the  fnrcfaaae.  80  it  Is  onaecessnrr  to 
eonaider  the  point  raised  hj  tbe  defeDdantB  that 
this  aal«  w«a  made  to  Alanson  Bfaeley  Indlvld- 
nally.  and  that  he  could  not  eoaVqr,  even  If 
IM  pnrcbtiMd  tbe  good  will  of  tbe  partnership, 
that  IncMent  of  tbe  parehass  to  tbe  Arm  of 
Williams,  flbeley  ft  Brooks.  It  Is  claimed  on 
the  part  of  the  complainants  that  bj  virtue  nt 
the  bill  of  sale  ezscuted  by  tbe  defendants  to 
AlaneoD  Sheley  tbe  good<w{ll  of  the  firm  of 
Farrmnd.  Williams  «  Co.  was  conveyed  to 
Abioson  Sbel^,  and,  in  effect,  to  tbem.  Tbe 
Ull  of  sale  referred  to,  which  bears  date  tbe 
1st  day  of  February,  1890,  states  that,  in  con 
sfdentioo  of  tbe  sum  of  $130,000,  the  defeod- 
aots,  bj  the  name  of  J.  S.  Farrand,  Harvey  C. 
Clark,  R  P.  WlllfaimB,  J.  S.  Farrand,  Jr., 
thereby  granted  and  conveyed  unto  tbe  said 
Sheley,  nis  executors,  administrators,  or  as- 
rigns,  all  of  their  risht,  title,  and  interest  in 
tbe  Ann  of  Fkmnd. Williams  d; Co.,  not,  how- 
ever, fncladliig  any  reid  estate  which  they 
owned.  The  oomiMfDitits  inrist  that  this  hfll 
of  sale  inchidei  to  tta  tanna  what  ts  kaown  as 
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tbe  "good-wur*  of  the  firm,  and  la  support  of 
their  position  they  point  to  tbe  facta  and  dr- 
cumstancee  which  preceded  tbe  execution  of 
the  bill  of  sale,  and  which  tend  to  throw  light 
upon  what  property  was  intended  to  be  con 
veyed  by  it.  Tbey  point  to  the  fact  that  the 
Inventory  wblcb  bad  been  recently  completed, 
andwhlcb  formed  the  basis  of  tbesale  between 
the  parties,  inventoried  at  tbesnm  of  $300,000, 
which  covered  all  the  property  of  a  personal 
nature  belonging  to  tbe  firm.  Tbey  abo  point 
to  tbe  fact  that  Mr.  Jacob  S.  Farrand,  in  bis 
offer  for  sale  or  purchase,  included  therein  as 
a  purchase  price  20  per  cent  upon  tbe  value  of 
the  property  aa  inventoried.  Tbla,  tbey  claim, 
was  intended  to  covertbegood-nfllof  theflrm, 
— that  property,  intangible  in  its  nature,  and 
which,  as  tbey  claim,  formed  an  asset  of  the 
firm  which  was  not  included  in  the  inventory. 
They  claim  futtber  that  tt  was  intended  to 
cover  tbe  benefit  and  advantage  which  would 
accrue  to  the  partners  whoboueht  tbe  concern 
as  a  going  concern  in  continuing  its  business 
at  tbe  old  stand,  which  Is  one  of  the  elements 
Included  in  the  term  ^'good-wOl."  Ontfaecon- 
traiT,  tbe  defendants  insist  that  It  was  not  in- 
tended to  convey  to  tbe  complaloanta  or  to 
Sheley  what  is  known  as  the  "good-wiU"  of 
tbe  old  firm  of  Farrand,  Willmms  &  Co.;  and 
they  claim,  and  one  of  them  so  testified,  that 
tbe  SO  per  cent  included  in  tbe  purchase  price 
above  the  amoantof  tbe  inventory  was  merely 
incloded  for  tbe  reason  that  tbe  outfroing  part- 
ners  would  necessarily  be  oot  of  businoss  for 
more  or  less  time,  and  it  was  intended  by  in- 
cluding this  advance  in  tbe  purcbaf^e  price  to 
afford  them  something  to  live  upon  in  the 
mean  time.  But  further,  and  more  significant 
than  that,  they  claim,  and  it  Is  not  disputed, 
that  the  first  bill  of  sale  prepared  under  Mr. 
Ferrsnd's  direction,  and  wliioh  was  signed  by 
Mr.  Farrand  and  Mr.  U.  P.  Wllliaois.  includ- 
ed In  Its  very  terms  ihfe  ^xurpfsfion,  "and  the 
good>wlll  attendant  uono  said  Urm's  business;" 
that  this  was  struck  out  of  the  biH  of  n&\e  and 
erased,  upon  objecMoo  madf  W  Mr  Olark,one 
Gi  the  partners,  uaA  thai  the  bi!'  vi  sale  that 
was  setoally  enculed  did  not  contain  that  er- 
pressloD. 

This  leads  us  to  an  examinntion  of  the  facts, 
in  order  to  determine  the  intent  of  tbe  parties 
tn  striking  out  from  the  bill  of  sate  the  words 
referred  to.  The  testimony  shows  that  wbeh 
the  first  Mil  of  side  was  prepared  and  presented 
to  Mr.  Clark  for  his  steaatiue  after  Mr.  Jacob 
8.  Farrand  and  R  P.  Williams  bad  signed  it, 
upon  readbig  it  over  he  obfecled  to  tbe  words 
quoted  above,  for  the  reason,  as  he  stated  in 
his  testimony  when  taken  in  open  court,  that 
be  was  not  very  well  acquainted  with  legal 
phraseolory,  ana  he  feared  that. tf  tbtwe  words 
remained  Tn  the  bill  of  aailelt  would  prevent 
him  from  engaging  In  bu^neqa  of  the  kind 
which  be  was  then  engaged  in.  UliIs  was  his 
Boie  and  only  reason  for  wishing  those  words 
to  be  erased  from  tbe  bill  of  sale.  Upon  the 
objectioD  being  brought  to  the  attention  of 
Mr.  Sheley  that  Mr.  Clark  objected  to  those 
words  in  ttie  b4Il  of  sale,  he  directed  that  they 
be  stricken  out  for  tbe  reason  that  he  was  un- 
acqoaisted  with  the  legal  stgolficance  of  those 
words,  and  anppoaed  that  um;  hul  no  other 
mcanug  than  a  good  wish  or  gooA  will  oa  tho 
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part  of  Clark  lor  the  auccesB  of  the  purchaser 
in  carrying  on  the  business;  and.  so  re&nrdin; 
Uiem,  Itapppara  that  be  called  upon  the  mother 
of  Mr.  Clark  and  atvted  to  ho*  tJiat  he  waasur- 
ptaed  that  her  son,  between  whom  and  himself 
had  always  existed  the  moet  kindly  and  friendly 
feeline,  sbould  not  be  witling  to  wisli  him  good 
luck;  mit,  as  Mr.  Clark  objected  to  Ifaewordj, 
he  direcied  JMr.  Stevens  to  scratch  out  that 
good-will,  ettyiag  that  it  dkl  not  make  any  dif- 
lereuce '.obim;  that  be  knew  Hr.  Clark  had 
good  wishes  for  him;  so  it  was  struck  oat.  It 
therefore  appears,  respecting  this  change  in 
the  language  in  the  hill  of  sale,  that  neither 
Mr.  Sheley  nor  Mr.  Clark  understood  the  legal 
Kigniticnnce  of  the  erm,  and  twtb  supposed  it 
to  amount  to  Bouii:ihiog  different  from  what 
the  actual  significance  is  when  applied  to  a 
business  carried  on  by  a  poson  or  firm;  and  it 
appears  to  me  from  the  testimony  ttut  it  was 
the  intention  of  the  parties  at  the  time  of  the 
Rflle  and  purchase  that  the  purchasiogpartnere 
intended  toand  did,  the  one  to  purchase,  and  the 
others  10  crnivey,  the  pood-will  of  the  tinn  of 
Farrand.  Williams  &Co.;  and,  in  order  to  more 
fully  understand  this  position,  it  were  perhaps 
well  iliat  we  should  define  what  we  under- 
Ktand  by  the  term  "good-will  of  a  business." 
Tin  good-n  ill  nf  a  business  is  the  property  of 
the  firm,  since  it  is  the  result  of  the  ^oint  labors 
of  the  partners.  It  Includes  witbm  its  sigai- 
ticntion  the  reputation  of  the  firm  for  fair  deal- 
ing and  probity.  It  is  more  extended  io  Its 
signifiration  at  ibe  present  day  than  it  was  in 
the  lime  of  //>rd  Eldon.  The  manner  of  con- 
ducting business  baa  changed  since  that  day. 
Wholesale  bouses  now  carry  on  the  mass  of 
their  business  by  means  of  agents,  or  per- 
sons soliciting  trade,  or  through  the  medium 
of  the  mails;  and  customers  rarely,  if  ever, 
visit  the  place  of  buniness.  We  think  tbat  the 
definition  given  by  Story  In  his  work  on  Part- 
nerships, at  section  99,  Is  a  fair  one.  He  de- 
scribes "good-will"  Bsbeinsc  "the advantage 
or  benefit  which  is  acquirea  by  an  establish- 
ment beyond  the. mere  value  of  the  capital 
stock,  funds,  or  property  employed  therein,  in 
oooseqaence  of  the  general  patronage  and  en- 
courajrement  which  it  receives  from  constant 
or  habitual  customers  on  account  of  its  local 
position  or  common  celebrity,  or  reputatioD  for 
skill,  affluence  or  punctuality,  or  from  other 
accidental  circumstances,  or  even  from  ancient 
partialities  or  prejudice."  See  also  Cktrep  v. 
Ounnigoi),  65  Iowa,  7(KJ.  As  showing  the  later 
view  entertained  of  the  term  "eooo-will"  in 
the  Eufi&ah  courts,  I  quote  what  was  said  by 
the  court  io  the  ease  of  ChurUm  v.  Dmglat, 
Johns.  V,  C.  (Eng.)  174:  "It  was  argued  tbat  in 
Shackle  v.  Bap4T,  14  Vea,  Jr.  468;  VrvttiOfU  v. 
I^,  17Ves.Jr.835;  and  Kennedy  v.  L«,3  Meriv. 
453, — [jord  Eldon  has  laid  down  the  principle 
that  an  assignment  of  the  good- will  of  a  trade 
»impliciter  cafries  no  more  with  it  than  the 
advantage  pf  occupying  premises  which  were 
occupied  by  the  former  flmi,  and  the  chance 
you  have  thereby  of  the  cuitomets  of  the  for- 
mer firm  being  attracted  to  those  premises; 
but  it  would  be  taking  too  narrow  a  view  of 
what  is  there  laid  down  by  JLord  jBldon  to  say 
that  it  ia  confined  to  tbat.  'Clood-will,'  I 
apprehend,  must  mean  every  advanfage-r^veiy 
positive  advantage,  if  -I  may  so  expreaa  it,  as 
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contrasted  with  the  negative  advantage  of  tbe 
late  partner  in  carrying  on  tbe  business  blm- 
eelf — tbat  has  been  acquired  by  the  old  firm  in 
carrying  on  its  buainesa^  whether  connected 
with  tbe  premises  ta  which  tbe  bwlneae  was 

fireviously  carried  on.  or  with  tbe  name  of  tbe 
ale  firm,  or  with  any  other  mailer  carrying 
with  it  the  benefit  of  the  buainess.  ...  It 
would  be  absurd  to  say  that  when  a  large 
wholesale  business  is  oonducted  the  public  are 
mindful  wbrtber  It  is  carried  on  at  one  end  of 
tbe  Strand  or  tbe  other,  or  io  Fleet  Street,  or 
in  the  Strand,  or  any  place  adjoining,  and  that 
they  regard  that,  and  do  not  regard  the  ideoiity 
of  tbe  nouse  of  business,  namely,  tbe  firm. 
Such  good-will  is  measured  by  the  value  placed 
upon  tbat  which  may  be  special  about  a  busi* 
nees,  or  the  mode  of  roudocting  it,  or  tbe 

K'  ice  in  which  it  Is  oonducted,  or  tbe  place  of 
siness,  as  (o  j^ive  it  peculiar  prominence  and 
profit  in  tbe  estimation  of  businesa  men.  Faf 
V.  Fay  (N.  J.)  4  Cent  Rep.  241.  So  in  apply- 
ing tbe  signification  of  the  term  to  tbe  sale  of 
the  defeDoautH'  interests  in  the  firm  of  Fairand, 
Williams  &  Co.,  it  is  proper  to  consider  the 
facts  with  reference  to  tbe  situation  of  tbe  firm 
at  tbe  time  tbe  aale  was  made.  It  had  been  a 
long  time  iu  existence,  and  had  acquired  a 
reputation  aroone  business  men  in  the  trade 
throughout  tbe  United  States,  and  aeems  to 
have  been  regarded  as  one  of  the  leading  firaw 
In  that  business  in  the  country.  Tbe  contract 
between  the  parlies  was  that  the  purchaseft 
should  continue  the  buslDeas  at  the  stand  then 
occupied  by  Farrand,  WflliaiiDa  &  Ca  few  a 
term  of  five  years.  It  was  known  to  all  the 
partners  that  persons  who  bad  been  In  tbe 
babit  of  dealing  with  this  firm  would,  for  a 
considerable  time  at  least,  continue  to  address 
their  communications  to  Farrand,  Williams  & 
Co.  aa  th^  had  been  in  tbe  batnt  at  doing  in 
the  past.  That  was  an  interest  in  Uie  firm 
which  waa  valuable,  and  which,  by  tbe  bill  of 
sale,  passed  to  tbe  purchaser.  Moreover,  it  fs 
difficult  to  escape  tbe  conclusion  tbat  the  added 
price  above  tbe  inventory  was  to  cover  tbe 
value  of  just  aucb  property  as  that  which  I 
have  been  describing. 

The  testimony  shows  that  complaiouits 
claimed  tbe  right,  immediately  upon  the  pur^ 
chase,  of  advertising  tbemselves  as  the  suc- 
cessors of  the  firm  of  Farraod,  Williams  &  Co.; 
tbat  they  bad  their  name,  with  that  appelta- 
tion  added,  immediately  upon  the  bai-heads 
and  the  letter-heads,  and  upon  tbe  envdopes 
which  they  had  purchased  from  tbe  retfrine 
partners  under  tbe  Mil  of  sale  neotioDed.'  It 
is  also  fn  evidence  that  tbe  defendants,  mtfi 
they  filed  their  answer  in  this  case,  did  not 
daun  tbe  right  to  recdve  and  open  the  cor- 
respondence  addn>88ed  to  Farrand,  WlUiami  t 
Co.,  but  that,  when  they  did  so  by  mistake, 
tbey  forwarded  euch  correspondence  to  Ibe 
complainants  in  this  case.  The  testimony 
shows  tbat  tbe  property  included  in  tbetnveD' 
tory  wbicb  the  complainanta  purchased  con- 
sisted not  only  of  the  drugs,  medicines,  punia, 
glassware,  etc.,  on  hand,  but  the  bills  receiv- 
able, and  the  "  Conger  Regulator  "  trade-mark, 
and  further  packages,  price  catalogues,  bot- 
tlea,  bottle-mouMs,  were  inventoried,  as  wt^ 
as  the  printed  matter,  labels,  wnppen  and 
drculua.  Tbla  printed  matter  waa  iavenlo- 
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rted  at  11,000.  and  tb«  glassware  bavfng  the 
"F.,  W.  *  Co.,"  or  Fairaod,  Williams  &  Co. 
fmpriiit,  at  $5,000.  Aod,  as  further  beariog 
upon  the  question  as  to  what  was  sold 
deFeoclants  and  purchased  by  compklDaoIs,  it 
is  proper  to  take  into  account  and  consider  the 
negotuitioDS  which  preceded, the  actual  execu- 
tion of  the  hill  of  sale,  of  date  February  1, 
1890.  It  appears  in  evidence  tliat  the  talk 
about  the  sale  of  tte  property  commeooed 
some  time  in  the  month  of  January,  at  which 
time  Mr.  Farrand,  Sr.,  proposed  to  sell  out,  or 
ID  some  'way  bring  about  a  dissolution  of  the 
firm.  Mr.  Sbeley  refused  to  consider  any 
offers  until  after  loe  inventory  was  completed 
and  they  ascertained  Uie  value  of  the  stock  on 
band,  and  the  property  beloogiog  to  the  firm. 
This  was  finished  id  January,  just  previous  to 
the  -time  when  the  first  proposition,  of  dat« 
January  36th,  was  made  in  writing  by  Mr. 
Farrand,  Sr.,  to  Mr.  Sbeley.  That  proposi- 
tion waa  considered,  and  was  flwillr  accepted 
on  tbe  27ih  day  of  January,  at  wblcb  time  it 
was  agreed  that  tbe  retiring  partners  should 
remain  and  work  for  tbe  new  firm  until  tbe 
first  of  the  next  month, — February.  That 
immediately  upon  the  acceptance  of  l^e  propo- 
sition $2,000  was  paid  down,  and  tbe  com- 
plainants, among  themselves,  formed  tbe  new 
firiD  of  Williaros.  Sbeley  &  Brooks,  and  imme- 
dfately  tbe  stationery,  consisting  of  envelopes, 
lettfr-tieads,  bill-beads,  etc.,  was  piled  in  large 
baskets  and  seat  to  the  printers',  and  tbe  firm 
name,  Williams,  Sbeley  &  Brooke,  successors 
to  Farrand,  Williams  &  Co.,  waa  printed  upon 
Ibem,  and  they  were  returned  on  the  29tb,  and 
were  used  in  the  store  while  the  defendants 
were  still  there.  In  additioD  to  this,  Mr.  Far- 
rand testified,  wben  pressed  upon  cross-exami- 
nation, that  be  had  no  doubt  there  would  some 
one  go  OD  with  the  business;  and  that  the  pur- 
cba«e  was  made,  as  be  understood  It,  "In  tbe 
sense  that  the  busiaess  was  to  be  carried  right 
on  by  their  concern  as  successors  of  the  old 
concern."  I  have  already  cdled  attention  to 
(be  fact  that  tbe  offer  of  sale  included  a  lease 
of  tbe  store  for  five  years  and  the  warehouse 
to  tbe  purchasing  party. 

Tbe  complaioants  testify  that  tbe  purchase 
was  that  of  a  going  concern,  and  that  they 
were  to  continue  Ibe  business  as  the  successors 
of  Farrand,  Williams  &  Co.;  and,  when  all 
the  facts  and  drcumstances  concerning  tbe 
traosaction  of  tbe  sale  and  delivery  are  con* 
sidered,  there  can  be  no  doubt  but  Ibat  tbe 
purchase  by  the  complainants  included  ttie 
right  to  continue  the  business  at  tbe  old  stand, 
tbe  right  to  advertise  tbemselvea  as  the  suc- 
oesaorB  of  the  old  firm,  and  the  ri^t  to  use  tbe 
monogram  "P..  W.  &  Co.,"  anci  tbe  namea 
"Farrand.  Williams  &  Co."  blown  in  the  bot- 
tles, and  all  the  trade  marks  and  indicia  made 
use  of  by  the  firm  of  Farrand,  Williams  &  Co. 
as  an  advertising  medium  to  the  public,  to 
indicate  tbe  proprletorsbipof  the  articles  man- 
ufactured by  tbem  under  tbe  nam«8  which 
were  then  in  vogue  in  tbe  bunness. 

It  is  Blrenuously  contended  by  counsel  for 
tbe  defendants  that,  if  tbe  good-will  was  sold 
by  Ibem,  it  was  sold  to  Alanson  Sbeley  indi- 
vidually, and  therefore  tbe  firm  of  Wiillanv?, 
Sbeley  &  Brooks  hpi  no  right  to  the  goodr 
will  of  the  old  concern,  for  ibe  reascui.  as 
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alleged,  that  the  oovenant  by  whldi  the  ptop- 
erty  waa  oonveyed  to  Shelby  was  personal,  ami 

the  good-will  of  tbe  old  concern  was  not  assign- 
able. I  have  already  staled  that  the  testimony 
shows  without  doubt  that,  altfaouirh  Mr.  Sbeley 
negotiated  tbe  purchase  in  hia  individual  nnme, 
yet  it  was  well  understood  by  all  the  parties 
that  he  was  making  the  purchase  for  the  ben- 
efit, not  onlv  of  himself,  but  of  Mr.  WiiUams, 
and  also  of  his  grandson,  Mr.  Brooks.  This  is 
evident  from  what  transpired  during  tbe  nego- 
tiations. In  the  first  place,  it  appears  from  the 
testimony  that  Mr.  Williams,  the  complaiuant 
In  this  suit,  did  not  desire  to  sell  his  interest  in 
the  partnership,  whoever  of  the  partners  sold 
their  interests  to  their  copartners;  that  he  de- 
sired to  continue  In  tbe  btuioese,  and  was 
willing  to  remain  in  the  business  with  the  pur- 
chaser; and  that  all  parlies  also  were  willing 
that  he  should  do  so.  This  is  evident  from 
the  proposition  that  was  first  made  by  Mr. 
Fkrrand,  which  was  ^gned  each  of  Uie  de- 
feodants  iDdiTidualty,  and  stated  that  they 
would  pay  Messrs.  Sbeley  and  Brooks  for  their 
interest  in  the  firm  of  Farrand.  Williams  & 
Co.,  but  they  would  take  for  their  interests  a 
certain  amount  stated.  In  these  propositions 
Mr.  William  C.  Williams'  name  is  not  men- 
tioned, thus  corroborating  tbe  testimony  of 
Mr.  Williams  and  others  that  he  waa  wiJllDg 
to  continue  in  business  with  the  purchasing 
party.  It  also  further  shows  that  these  parties 
who  made  the  proposition  well  knew  that  Ms. 
Sbeley  was  not  intending  to  purchase  Individ- 
ually, for  their  proposition  was  made  to  Sbeley 
:  and  Brooks;  and  that,  coupled  with  tbe  under- 
standing tbat  Mr.  William  C.  Williams  would 
continue  with  the  purchasing  party,  demon- 
strates that  they  knew,  and  that  tbe  parties  all 
intended,  that  the  sale  should  be  made  to  tbe 
three  persons  who  compose  the  present  firm  of 
the  complninants,  and  that  i/u,  Sbeley  was 
merely  acting  in  their  interest  and  liebalf. 
Further  than  this,  after  Uiat  ftroposition  was 
accepted  by  Hr.  Sbeley  as  an  individual,  and 
the  fx>mp1aiDants  had  inaugnrated  their  firm, 
and  agreed  upon  the  firm  name  of  Willianu, 
Sbeley  &  Brooks,  and  before  the  bill  of  sale 
was  executed,  the  policies  of  iosuraDce,  which 
had  formerly  been  in  charge  of  Mr.  Farrand, 
were  looked  over  by  him,  and  by  him  Indorsed 
in  behall  of  the  firm  of  Farrand,  Williams  & 
Co.  to  tbe  firm  of  Williams,  Sbeley  &  Br^ks. 
Tbe  testimony  shows  tiiat  he  was  some  three 
or  four  days  in  .making  these  assignments  of 
tbe  policies,  and  preparing  tbem  for  bis  final 
signature  on  tbe  Ist  of  February.  Further 
than  that,  it  appears  Uiat  Mr.  Farraod,  Sr. 
required  that  Uie  new  firm  should  give  to  the 
retiring  partners  an  undertaking  to  assume  and 
pay  the  legal  liabilities  and  obligations  existing 
against  the  firm  of  Farrand,  Williams  &  Co., 
and,  although  it  is  true  that  the  defendants 
denied  under  oath  that  such  was  their  require- 
ment, or  that  any  such  paper  waa  given,  yet 

Xn  tbe  witness  ataod  they  are  forced  to 
lit  and  produce  the  document,  which  bears 
the  date  and  reads  as  follows:  "Detroit,  Jany^ 
31st,  1800.  For  value  received,  we  berel^  as- 
sume all  the  legal  liabilities  and  obligationa 
Bfainst  the  firm  of  Farrand,  Williams  &  Co. 
Williams, Sbeley  &  Brooks."  This  shows  that 
they  knew  at  Uie  time  tbe  bill  of  a«le  of  date 
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Felmiary  lit  was  executed  that  tber  wen 
wUiDg  to  tbe  new  firm  of  WilliamB,  Sheter  A 
Broo&,  the  cotnplafDaDta  In  this  suit.  The 
bill  of  sale,  ninnlDK  to  Hr.  Sbeley  individ- 
ually, vas  dated  Februaiy  Ist,  but  here  is  a 
paper  which  ahows  what  (be  mutual  under- 
standing  and  agreement  was,  in  addition  to 
the  fact  that  tbe  polirles  of  Insurance  were 
assigned  to  WilliamB,  SbeteyA  Kooks;  and 
It  is  idle  for  tbe  defendants  now  to  claim 
that  their  agreement  and  covenant  for  the  sale 
of  tbe  bosinesa  of  the  old  firm  was  made  to 
Mr.  Sbeley  Individually,  and  that,  tberefore, 
the  complBioants  Id  tbis  suit  are  not  entitled 
to  Insist  that  they  purchased  the  property,  in- 
cluding tbe  good-will,  of  tbe  ola  flnn.  Im- 
mediately after  tbe  execution  of  tbe  bill  of  sale 
tbe  complainants  advertined  themselves  aa  suc- 
cessors of  Farrand,  Williams  &  Co.  through- 
out tbe  Btate,  in  daily,  weekly,  and  tnde 
journals,  and  defendants  never  objected. 

Tbe  coaiplaioanta  claim  that  the  $30,000 
which  they  paid  to  the  defendants  over  and 
above  the  value  of  the  goods  inventoried  was 
intended  to  cover  tbe  rights  wbtcb  they  ac- 
quired in  purcbseiog  tbe  going  bueioess  of  tbe 
old  firm,  and  including  the  good-will  of  that 
firm.  Tbe  defendants  do  not  agree  with  each 
other,  nor  with  theoomplainants,  as  to  what 
the  $30,000  over  and  above  tbe  value  of  tbe 
goods  was  paid  to  them  for.  Mr.  Clark  test! - 
lies  that  the  firm  bad  usually  made  a  profit  of 
about  20  per  rent  a  year,  and  tbis  20  per  cent 
was  to  go  to  the  parties  selling,  so  that  they 
would  have  sometbiog  to  live  on,  as  by  selling 
out  they  would  nece^iily  bare  to  remain  out 
of  business  a  certain  period.  If  bis  version  of 
the  matter  and  tbe  inference  to  be  drawn  there- 
from are  correct,  il  would  seem  to  show  that 
the  parlies  dtd  not  intend  to  go  Into  business 
again  under  a  year,  if  they  were  receiving 
from  tbe  parcbasiog  party  tbe  usual  profit  of 
30  per  cent  upon  the  business.  Mr.  R.  P.  Wfl- 
liauifi,  when  Inquired  of  respecting  what  this 
$20,000  was  for,  rM>lled,  "Mr.  fVirrand  can 
tell  you  better  than  I  ran,"  but  stated  that  bis 
view  of  it  was  this:  That  "tbe  olferwas  posi- 
tive, and  that  was  tbe  offer  to  give  or  take; 
and  that  tbe  expense  of  starting  a  new  busf  aesa 
would  be  worth  fully  twenty  thousand  dollars 
to  start  B  new  business."  Ue  was  then  asked: 
"Question,  That  tbe  right  to  go  on  with  tbe 
buaipess  at  the  location  was  worth  twenty  thou- 
sand dollars?  Answer.  Yes;  that  is,  one  half 
interest.  Mr.  Farrand  only  represenied  one 
half."  Hr.  Jacob  8.  Farrand  testifies  that  be 
understood  that  tbe  bonus  of  $20,000  was  paid 
and  tbe  interest  was  purchased  in  the  sense 
that  the  budnaas  was  to  be  carried  on  by  the 
new  concern  aa  the  succeasora  of  the  old  flnn. 
Messrs.  Sheley,  Williams,  and  Brooks  all  tes- 
ti^  that  this  boDua  of  $30,000  was  for  the  re- 
tlfiDg  partners'  interest  in  tbe  going  buiiiness. 
In  the  knovildge  tbat  it  was  to  be  continued 
uninterruptedly,  with  the  exclusive  right  to 
tbe  use  of  the  name  Farrand,  Williams  &  Co. 
It  appears  tbat  during  tbe  negotiations  which 
had  taken  place  in  Decemlier  it  was  suggested 
by  Mr.  Farrand  tbat,  if  they  ma  te  a  sale,  they 
would  agree  not  to  go  loto  business  again  for 
a  term  of  five  years;  but  this  propoaition  was 
not  accepted,  finally  culminating  in  Ibis,  which 
followed  Id  January.   Tbe  def>.ndanta  each 


and  all  testify  tbat  at  tbe  thne  Oiey  made  tbe 
sale,  and  for  some  time  after,  nothing  was  said 
between  them  as  to  resuming  busineae  in  tbe 
City  of  Detroit,  but  it  appears  from  tbe  tesd 
mony  that  soon  afier  tbe  new  firm  purchased 
tbelr  inlerestt  there  was  casual  ulk  between 
tbe  retiring  partners,  and  also  between  them 
and  three,  at  least,  of  the  former  em^f^6s  of 
tbe  firm  of  Farrand.  \Viiliams  JkCo.,  who,  af- 
ter tbe  dissolution  of  tbe  old  firm,  were  con- 
tinued in  the  employment  of  Williams,  Sheley 
Ss  Brooks,  In  which  these  employes  manifested 
a  wilHngoeas  and  a  desire  to  go  into  the  em- 
ployment of  the  new  firm,  if  it  should  be 
formed  by  the  defendants.  Theae  were  im- 
portant agents  of  tbe  flnn  of  Williams,  Sheley 
ai  Brooks,  as  tbey  were  traveling  ^salesmen,  it 
least  two  of  them,  and  bad  been  in  tbe  employ 
of  tbe  old  firm  for  a  number  of  years,  and  were 
well  ncquaioted  wltb  its  customers.  To  traos- 
fer  their  influence  to  a  rival  firm  could  not 
have  resulted  otherwise  than  in  an  injury  to 
the  flnn  of  Williams,  Bheley  &  Brooks;  and, 
while  tbe  defendants  deny  any  effort  to  entice 
these  employes  away  from  the  firm  of  Wil- 
liaoas,  Sbeley  &  Brooks,  yet  they  admit  that 
tbey  told  them  that  if  tbey  left  tbe  employ- 
ment of  Williams,  Sbeley  &  Brooks  tbey 
would  be  vei7  glad  to  take  tbem  into  their  serv- 
ice. The  motive  fordoing  so  is  apparent.  Tbe 
result  was  tbat  about  tbe  6th  or  Hlh  of  March 
following  tbe  sale  of  their  Intercsis  In  tbe  old 
firm  they  formed  a  new  firm  under  the  name 
of  Farrand,  Williams  &  Clark,  and  entered  in- 
to a  competitive  business  at  S2  and  84  Wood- 
ward Avenue,  Detroit. 

With  reference  to  tbe  firm  name  adopted  by 
the  new  associates,  it  appears  from  Sir.  Far- 
rand's  testimony  that  tbe  reason  for  u.sing  the 
names  in  the  su'cressfon  which  apppars  in  their 
new  firm  of  Farrand,  Williams  &  CInrb  was 
simply  for  the  sake  oF  euphony.  He  leftifles 
that  be  thought  It  was  a  good  name,  a  nutursl 
one,  and  he  suggested  it.    He  was  asked  thb 

auestion:  "Question.  You  say,  Mr.  FarraDd. 
tnt  the  fact  tbat  the  names  of  Farrand  and 
Williams  had  been  eoonecied  wiih  the  old  firm 
bad  nothing  to  do  wiih  it?  Do  you  say  that, 
Mr.  Farrand?  Answer.  I  won  t  say  that  It 
bad  nothing  to  do  with  it.  I  say  that  il  was 
familiar,  and  came  naturally  to  mc,  and  tbat 
ia  the  way  I  answered  thrm."  Mr.  Richard 
P.  Wllllama  testifies,  with  reference  to  iheh- 
adopting  the  name  of  Farrand,  Williams  A 
C^ark.  as  follows:  "It  was  a  family  name 
I  will  tell  you  there  was  tbis  about  it:  It  had 
been  a  family  name,  and  we  wished  to  con- 
tinue it  tbat  way.  If  Mr.  Clark  wanteil  to  re- 
tire any  time,  the  firm  could  be  Furand  « 
WflUams.  Qwstion.  How  about  tbe  family 
name?  Answer,  We  have  a  boy  named  Far- 
rand WlUiams.  Q.  TbHt  boy  was  numed  loag 
after  tbe  name  was  established?  A,  Yes,  sir. 
Q:  How  long  bad  tbe  name  Farrand  A  WQ- 
liams  been  in  existence  beforevou  became  con- 
nected with  the  firm?  A.  litgbt  yeata.  Q. 
That  grew  out  of  Jacob  8.  Farrand  and  V.  C* 
Williams?  A.  Yes,  sir."  After  adopting  thli 
name,  the  defendants  proceeded  to  advertfas 
their  business,  in  an  advertising  medium  called 
"The  Industries  of  Detroit,"  in  which  ib*y  *5 
aerted  quiie  a  lengthy  article.  In  it  tbey  slam 
as  followa:  "fboagh  ft  may  aeein  paradoa- 
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«al.  It  ifl  nerartiietesi  true,  that  tbe  wholeiale 
drug-houae  of  Fartaod.  WUIianu  &  Clark  is 
tetb  tbe  oldest  nai  -newest  repreaeDtatlve  of 
tbfa  important  commerdal  induatry  in  DetrofL 
its  proprietors  are  old  and  well  kaowo  to  the 
business.  Tbe  location  of  tbe  enterprise  and 
its  cotjre  slock  are  eutirely  new."  Tbe  article 
tbeo  proceeds  to  give  a  diort  Uoirraphj  of  Mr. 
Jacob  8.  Farmad,  the  bead  of  tbe  Arm,  and 
Iben  states:  "On  Febrnarr  Btfa  of  tbe  present 
Tear,  tbe  firm  of  Farrand,  Williama&Co.  bav- 
iDg  been  disaoWed,  Mesata.  Jacob  S.  Farrand, 
Harrey  C.  Clark,  Bicbard  P.  Williams,  and 
Jacob  S.  fWraod,  Jr.,  withdrew  from  tbe 
house,  and  formed  tbe  new  firm  of  Farrand, 
'Williams  &  Clark,  whfcb,  hy  tbe  time  this 
Teaches  tbe  eye  of  tbe  reader,  will  have  been 
Teady  to  Hupply  tbeir  extensive  and  widespread 
trade  with  everything  in  .the  line  of  drufcs, 
medicines,  chemicala,  paints  and  trfls,  drag- 
gtsta'  anndries,  etc,  in  tbe  same  prompt  and 
eolerprising  iDaoner  as  has  always  distin- 
guished tbeir  operations  daring  the  past." 
Then,  after  describing  their  new  place  of  busi- 
ness, the  article  proCMds:  "Tbe  trade  oeeda 
no  IniTodnction  to  tbe  membera  of  this  firm, 
nor  to  tbe  methods  which  have  been  so  long 
in  vogue  with  it.  Tbe  junior  members  of  tbe 
firm  have  long  been  the  active  manajccrs  of 
tbe  business,  and  none  are  better  qualified  to 
conduct  it;  and  tbe  senior,  though  now  past 
tbe  allotted  age  of  -man,  is  still,  'Ixton-like,' 
Mte  man  at  tbe  wheel.  Throughout  tbe  entire 
territory  in  which  this  firm's  business  radiates 
ttie  trade,  in  contemplating  the  important 
diange  made,  may  reel  assured  tbat  tbe  fnture 
<k  tbe  new  boose  will  be.fully  in  keeping  with 
tbe  record  of  its  projectors."  They  aflerwanls 
caused  the  ttame  artide  to  be  published  in  tbe 
Michigan  Tradesman,  as  "An  Announcemeut 
to  tbe  Drug  Tra^."  Tbat  journal  is  put>- 
tisfaed  in  tlie  interest  of  the  ding  and  grocery 
tnuieSi,  and  has  a  large  circulation.  It  is 
claimed  tbat  this  article  bad  no  tendency  to 
confuM  the  pnblic,  or  to  lead  tbem  to  believe 
tbat  tbe  new  firm  of  Farrand,  Williams  & 
Clark  was  a  successor  to  ibe  old  firm  of  Far- 
rand, Williams  &  Co.,  and  yet  tbe  bill  for  pah- 
Usbing  this  very  article  in  the  Michigan  Trades* 
man  waa  made  out  and  sent  to  Farrand, 
Willlama  A  Oo.,  and  came  into  tbe  ponesslon 
of  the  complainants. 

Tbe  testimony  is  quite  voluminous  and  very 
coo linciog  that  since  the  organization  of  the 
n*^  firm  of  Farrand,  Williams  &  Clark  a 
great  deal  of  confusion  has  been  caused  by  tbe 
nse  of  a  name  so  tdmilsr  to  that  of  tbe  old  firm 
of  Farrand,  Williams  &  Co. ,  and  Ibat  the  pub- 
lic has  been  greatlv  misled  thereby.  It  was 
shown  that  one  'Halstead  bad  been  a  customer 
of  Farrand,  Williams  &  Co.  for  many  years. 
He  dealt  with  Farrand,  Williams  &  Clark  af- 
ter tbe  formation  of  tbat  firm,  and  there  Is  no 
testimony  showing  that  be  stipposed  tbat  this 
Urm  of  Farrand.  WilHams  Clark  was  a  suc- 
cessor of  tbe  'firm  of  Farrand,  WiHiams  &  Co. 
otber  than  tbe  fact  tbat  be  remitted  a  draft 
payable  to  the  order  of  Farrand,  Williams  & 
Co.  Tbe  defendants  received  this  draft,  and 
indorsed  It  with  the  name  of  Farrand,  Wil- 
liams ft  Oo.  A  great  many  other  iostaaces  of 
mistakes  made  in  osdwieg  goods  or  in  naylDg 
for  tbem  appear  in  the-teoonl  It  was  also  in 
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evidence  tbat  tbe  old  firm  of  Farmnd,  Wllltams 
&  Ca'  used  a  pecpliar  envelope  of  a  blue  color 
dnriag  the  entire  time  tbe  firm  existed.  Upon 
this  envelope  was  printed  the  usual  request  for 
return,  if  uot  delivered  within  a  certam  time, 
to  Farrand,  Williams  &  Co.  Very  soon  after 
tbe  new  firm  of  Farrand,  Williams  &  Clark 
organized,  they,  too,  procured  and  bad  printed 
a  blue  envelope,  with  a  like  request  for  return 
printed  thereon,  toFarrand.  Williams  &  Clark. 
Mr.  Richard  P.  Williams  testified  with  refer- 
ence to  the  aelectioQ  of  envelopes  tbat  Mr. 
Bogart,  who  was  one  of  tbe  persons  who  bad 
formerly  been  in  the  employ  of  Farrand,  Wil- 
liams &  Co.,  and  Mr.  Carver  were  given  direc- 
tions to  get  up  the  stationery,  and  they  brought 
him  a  sample  of  envelopes  that  they  got  from 
somewhere  in  Detroit,  and  they  bad  some  talk 
abont  tbe  color,  and  Mr.  Bo^it  dedded  tbat 
tbe  blue  waa  tbe  best,  and  asked  his  opinion. 
He  replied  tbat  blue  was  good,  and  would  not 
show  dirt.  "Bogart  said,  'Suppose  we  get 
some  blue,'  and  I  said,  'Alt  right,'  and  they 
were  gotten."  He  farther  testified  tbat  when 
he  made  the  selection  it  did  not  occur  to  him 
ttmt  the  firm  of  Farrand.  Williams  &  Co.  had 
beeo  using  an  envelope  of  tbat  color,  and  he 
further  testified  as  follows:  "But  when  I 
came  to  think  of  it,  and  when  I  beard  the  old 
firm  objected  to  it,  I  saw  right  off  we  had 
made  a  mistake."  Tbe  blae  envelopes  used 
by  the  firm  of  Farrand,  Williams  &  Co.  and 
Farrand,  Williams  &  Clark  were  made  exhit>- 
its.  and  Ibelr  general  appearance  Is  such  Ibat 
the  difitinctiOD  would  scarcely  be  recognized 
by  anyone  unless  bis  attention  was  Bpecially 
called  to  the  names.  Mr.  Bogart  testitled  that 
it  occurred  to  him  at  the  time  that  blue  waa 
tbe  color  used  by  Farrand.  Williams  &  Co. 
Farrand,  Williams  &  Co.  also  sold  "Brooks' 
Qenuine  Dalmaiian  Insect  Powder."  The 
form  of  the  tin  box  and  stvle  of  yellow  label 
were  adopted  by  tbe  firm  of  Farrand,  Williams 
&  Clark.  Farrand,  Williams  &  Clark  sold 
"Carver's  Strictly  Pure  Insect  Powder." 
Samples  of  each  of  these  wereprodueed,  which 
show  a  alriking  similarity.  'They  were  identi- 
cal in  size,  shape,  and  color  of  label,  and 
coDtahied  similar  arrangement  of  printing. 
Bogart  selected  the  boxes  and  the  labeb.  Far- 
rand, Williams  &  Co.  bad  sold  for  manv  yearn 
"Marseilles  Ochre."  Farrand,  Williams  & 
Clark  commenced  to  sell  "Marseilles  Ochre." 
Mr.  Willlsras  testified  that  "it  is  a  name  that 
we  put  on  the  brand  tbat  we  used  to  sell  at 
Farrand,  WilliamaftCo'a.  We rimply adopted 
it" 

Id  reference  to  confusion  of  mail  matter  in- 
stances without  number  are  given  in  tbe  testi- 
mony where  letrers  addrc^ed  to  Farrand, 
Williams  &  Co.  have  been  delivered  to  PVr- 
rend,  Williams  &  Clark:  also  where  letters  and 
packages  have  been  addressed  to  Farrand, 
Wtlliams  &  Co.  at  the  place  of  business  of  the 
new  firm,  82  and  84  Woodward  Avenue;  also 
where  letters  have  been  addressed  to  Farrand, 
Williams  &  Clark,  and  been  intended  for 
Williams,  Sbeley  &  Brooks,  successors  to 
tbe  old  firm  of  Farrand,  Williams  ft  Co.; 
also  where  lettera  directed  to  Farrand,  Wil- 
Hsms  ft  Oo.  were  tniended  for  IVrmnd.  Wil- 
liams ft  Clark.  Mr.  Hance  stated:  "I  ban 
,  had  broa{^  to  vy  peraoUlatlentloa  betweea 

Digitized  by  Google 


180 


MlCDWAir  aCTBBVB  COUBT. 


ten  and  titenty  lettert  with  the  name  Farrand 
Williams  with  either Oo.  or  Ql.  in  combination. 
If  intended  for  Clark,  it  looked  so  mnch  like 
Co.  that  it  might  be  t^n  tor  &  Co.  Letters 
addressed  to  Farrand,  Williams  &  Co.,  with 
the  street  and  number  of  Farrand,  Williains& 
Clark,  vould  be  delivered  to  Farrand,  Wil- 
liams &  Clark;  letters  addressed  to  Farrand, 
Williama  &  Co.,  Detroit,  Hicb..  vnuld  be  de- 
livered to  Williams  Sbdey  &  Brooks."  The 
case  of  a  letter  of  Oliddeo  &  Qtge,  using  an  old 
envelope  of  Farniod,  Williams  &  Co.,  and 
limply  striking  out  the  old  address  and  iusert- 
ing  tbe  numbers  82  and  84  Woodward  AveQue. 
shows  lhat  tbe  writer,  although  tDteodiog  Ibe 
letter  for  Williams,  Shel^  &  Brooks,  suoces- 
sors  of  the  old  firm,  supposed  Uiat  tbqr  bad 
simply  changed  their  address.  Tlie  caae  of 
Mr,  Boyce,  a  druggist  of  Port  Huron,  who  tes- 
tified that,  altbouf^  intending  to  give  his  busi- 
ness to  Farrand,  Williams  &  Co.,  bo  was  put 
into  communication  through  the  telephone 
witb  Farrand,  W  ilUams  &  Clark,  and  gave  it 
to  them,  supposing  be  was  giving  it  to  the 
pHrlners  who  were  continuing  the  old  bustoess 
at  the  old  place.  Letters  were  received  bf  the 
Arm  of  Parrand.  Wnilams  ft  Co.  at  thr  store  of 
WlHlamB,  Sbeley  ft  Brooks.  dlrecte<I  to  Par- 
rand,  Williams  ft  Co.,  wbich  were  <'l<>ai'li'  in- 
tended for  the  firm  of  Farrand,  Williams  A 
Clark.  It  was  also  shown  that  there  was  a 
misdelivery  of  freight  'wrought  about  by  tbe 
similarity  of  names.  Large  scrap-books  were 
inlroduced  as  exhibits  in  evidence,  containing 
envelopes,  letters,  bills,  statemeots,  etc.,  in 

S real  numbers,  addressed  to  Farrand,  Wil- 
ama  &  Co.,  which  were  received  In  due 
course  of  mail  by  complainants,  and  which 
were  intended  for  defendants,  Farrand,  Wil- 
liama A  Clark.  Some  of  these  wne  directed 
to  Farrand.  WUIIana  &  Co.,  upon  tbe  letter 
or  other  matter  contained  In  the  envelope: 
others  were  addressed  to  Farrand,  Williams  & 
Co.  upon  the  envelope,  and  Farrand,  Williams 
&  Clark  inside,  that  did  not  relate  to  the  busi- 
ness of '  tbe  complainants.  Tbe  tesilmony 
shows  that  well-known  Detn^  flnni  fell  into 
error  in  attemptlog  to  distinguisb  tbe  firms. 
George  Campbell  sent  a  letter  and  draft  Intend- 
ed  for  complainants,  which  fell  into  the  bands 
of  tbe  defendants,  though  addressed  to  Far- 
rand, Williams  &  Co.  Similar  confusion  ex- 
ists with  reference  to  goods.  Goods  intended 
far  Williams,  8beley  &  Brooks,  or  Farrand, 
Williama  &  Co.,  were  sometimes  delivered  to 
Farrand,  Williams  &  Clark.  G.  &  R.  McMil- 
lan delivered  wines,  which  had  never  been  or- 
dcnred,  and  Berry  Bros,  turpentine,  which  was 
afterwards  taken  to  defendants.  The  Detroit 
Free  Press  sent  Farrand,  Williams  &  Co.  a 
large  bundle  of  its  issue  of  tbe  day  after  de- 
feiMants' answer  was  filed,  and  the  bill  was 
likewiaa  sent  to  Farrand,  Williams  ft  Co., 
which  waa  intended  for  defendants.  James 
Venior  also  delivered  goods  to  complainants 
intended  for  defendants.  A  consignment  to 
Farrand,  Williams  So  Co.  of  glassware  from 
McKee  Bros,,  and  of  goods  frdm  Flora  Jonee, 
New  York,  were  received  by  defendants. 
Folrbai^  soalei  mmo  to  Farrand,  Williams 
&  On.,  which  bad  never  been  ordered.  Ten 
boxes  of  tiasoe  paper  wve  offered  to  defend* 
snt^  i^ugb  menilnleftto  BKnnd.  WiUbin* 
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&  Co.  Tbe  same  confnrion  existed  of  ordm 
through  the  telephone. 

Without  citing  fortberlHtaneee  vitb  wUdi 
the  testimony  alioaDdB,  I  think  the  fdlowiDg 
propositions  are  conclusively  ^>ven: 

Firti.  Tbe  name  Farrand,  Williams  A  Co. 
was  a  valuable  awet  of  liMt  Arm,  its  value  de- 
pending upon  tbe  flm's  reputation,  both  as  to 
its  goods  and  credit,  as  formed  by  the  tong 
years  of  extensive  business. 

J^emul.  The  volne  of  tba  name  "Wllliantif' 
to  tbe  combination  of  tbe  words  "Farrand" 
and  "WilUsms"  was  given  to  Ibe  firm  by  tbe 
complainant  W.  C.  Williama  by  his  ownec- 
tion  witb  Mr.  Farrand  in  business,  and  tbe 
name  "Farrand,  Williams  &  Co."  was  to  him 
n  very  vahiaMe  asset. 

mrd.  The  d^eodaots,  wisbing  to  retire 
from  tbe  bosineas,  sold  voluntarily  to  tlie  r^ 
maining  partners,  tbe  complainants,  who  sav 
flt  to  remain  and  continue  tbe  business,  all 
tbeir  rights  and  interests  in  the  going  business. 
Tbe  interest  of  tbe  retiring  partners  was  an 
undivided  interest  in  tbe  joint  proper^,  a 
large  part  of  which  was  so  indelibly  marked 
with  the  firm  nune  as  to  make  it  valneleas  un- 
less tbe  vendees  had  the  exclusive  right  (o  tbe 
use  of  that  firm  name.  The  sale  by  these  re- 
tiring partners,  therefore,  necessarily  com- 
prised so  much  of  tbe  good-wUl  as  would  at- 
tach to  tbe  goods  sold. 

Fourth.  The  light  to  the  use  of  tbe  name 
Farrand,  WilHams  &  Co.  bdonn  exdnatv^ 
to  the  ooroplainanis  by  sale  of  t£a  bnslnen  lo 
them;  and  tbe  right  tocontinoetbe  going bmi- 
ness  08  successors  to  tbe  firm  of  f^nand,  WH- 
Homs  &  Co.,  and  en^y  all  tbe  bentfts  attach 
to  the  same  In  any  way,  is  czdiuivdy  Um 
property  of  tbe  comi^ainanta. 

AyiA.  Tbe  property  sold,  adde  fhim  fbe 
property  In  the  right  to  tbe  name  Fanand, 
Williams  &  Co.,  was,  at  tbe  hiebest  mtiket 
value  put  upon  it  by  all  parties,  worth  no  more 
than  $300,000.  A  large  port  of  tbe  ivopeity 
inventoried  was  worth  far  leas  than  this  sum. 
lis  value  depended  largely  upon  the  right  of 
tbe  porebasers  to  use  ue  name  Fmnnd,  Vfl- 
liama  ft  Go.  by  reason  of  tbe  Imprint  of  this 
name  or  the  initials  on  a  targe  part  of  the  stock 
so  in\*entoried.  Tbe  defendants  owned  a  one- 
half  interest  in  this  prmier^,  wblch  by  tbe  in- 
ventory was  valued  at  $100,000,  and  paynwnt 
of  a  bonus  of  $90,000  over  and  above  this  half 
interest  was  clearly  for  tbe  right  to  use  the 
name  ezdusively.  There  could  have  been  no 
other  consideration  for  this  large  sum  of 
money.  That  tbe  defendants  have  adopted 
the  name  of  Farrand,  Williams  ft  Clark  is  ad- 
mitted, and  they  claim  tbe  right  to  do  so  upOQ 
the  following  proposition:  "Every  man  bas 
the  legal  right  to  engage  in  any  lawful  businfflB 
in  bis  own  name,  or  in  ooonection  witb  otben. 
dtiiougb  by  so  dcrfng  he  may  interfere  with  tbe 
business  of^otbera  previously  establiabed,  bikI 
carried  on  under  tbe  same  name."  And  tbey 
claim  fortter  that  no  man  can  be  deprived  of 
ttM  absol  ute  right  to  carry  on  any  legal  boaiuen 
in  bis  oirn  name,  eztfeiit  by  ezpim  contract, 
founded  upon  a  sott^ent  oonsideratioD;  iod 
the  only  Hmlt  to  this  tigbt  is  that  he  shall  not 
repreaent  his  iMulneai  to  be  die  bnsiAeai  of  an- 
other, «wr  ibe  goodawU^he  nffna  fn-  sale  to 
be  tb«ffoodr  of  another.  In  other  wefdik  b* 
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teut  not  make  saks  uodcrfalte  enlon,  or  sim- 
ulate the  bus! Dew  of  anotlier.  Tlie  excepiioii 
stated  to  the  propositioa  above  is  qoHe  \m- 
portaotln  tbts  case,  for,  Id  tbe  first  instanoe, 
the  complainants  dalm  Ibait  by  tbe  contract 
nnder  wbfcb  tbey  parcbased  tbe  bntilness  and 
moperty  of  tbe  firm  of  Fariabd,  WflHamB  ft 
Co.  tbere  was,  if  not  an  express,  an  Implied, 
lobibitton  against  using  a  name  ao  similar  to 
that  of  tbe  old  firm  as  would  deprive  tbem  of 
the  benftfiti  of  the  proppitT  pnrchased;  and 
tbey  claim  further  that  by  tbe  representations 
made  by  the  defeodaotB  to  tbe  pubHc,  tbroutfh 
adrvrtlBements,  and  In  simulating  tbe  trade- 
marks and  envelopes  and  packages  need  by  tbe 
old  firm,  tbey  have  simulated  the  business  car- 
ried on  by  (he  complaioanta. 

Tbe  defendants  refer  us,  In  support  of  tbe 
proposition  which  they  have  laid  oown,  to  tbe 
case  of  Turton  v.  Tttrton,  U  R.  48  Ob.  IMv. 
128.    In  this  case  tbe  plaintiffs  bad  for  many 
years  carried  on  tbe  business  of  steel  manufac- 
tnren  under  Uie  name  of  Tbomaa  Tarlou  ft 
Sons,  down  to  1868,  when  a  company  was  m- 
sanized  under  the  name  of  Tbomas  Tarton  ft 
Sona,  Limited.   Prerious  to  tbe  oi^ntzatlOD 
of  tbe  company  they  had  adopted  four  trnde- 
marks,  which  were  transferred  to  tbe  limited 
company  wltfa  alt  tbe  eood-will  belongtef;  to 
the  boslDeBa  of  Thomas  Tarton  ft  Sons.  Their 
busincaa  had  been  vwy  extensive.  The  de- 
fendant John  Tutton  bad  for  many  years  car- 
ried on  a  buftineas  similar  to  that  of  tbe  ptaio- 
tiffa  in  tbe  same  town,  first  as  John  Turton, 
and  then  John  Tutton  ft  Go.   In  1888  be  took 
his  two  SODB  Into  portDerabip,  and  coatinued 
his  business  as  John  Torton  ft  Sons.   It  was 
sfaowD  thai  the  plalnlifih  were  f;enerally  re- : 
fened  to  as  Torton  ft  Sons;  that  their  letters 
and  c<nTespoudence  were  often  addressed  to 
tbem  aa  Turton  ft  Sons,  or  Thomas  Turton  ft . 
Sons,  without  the  word  "Limited,"  and  that 
checks  intended  for  tbem  were  frequently  '■ 
made  payable  to  tbe  name  of  Turton  ft  Bons; ! 
and  It  wa.4  claimed  that  tbe  name  adopted  by  | 
tbe  defendants  bad  led  to  confusion  between ! 
their  firm  and  plalnlUb*.  and  that  pnaona  who  1 
Intended  to  give  orders  to  tbe  plaintlllb  would ' 
be  misled  into  sending  their  orders  to  the  de- ! 
fendanta.   It  was  also  shown  tbat  letters  in- ! 
tended  for  tbe  plalntHFs  bad  In  several  In-  < 
stances  been  delivered  lo  tbe  defendants,  who 
sent  tbem  to  the  plaintiffs.   Other  evidence  of 
eiHifuaion  of nameswaa  produced.  Tbeplatn- 
tiffs  filed  a  UU  aaklog  for  an  injnnetion  to  re- 1 
Mraln  defendants  from  canying  on  business  as 
mercbanta  and  steel  manufactums  nnder  the 
name  of  John  Turton  ft  Bons,  or  under  any  : 
style  so  closely  resembling  the  plaintiffs'  name  < 
aa  to  be  calculated  to  deceive.   It  was  held  In  ' 
that  case  that  tbe  plaintiffs  were  not  entitled  . 
to  SD  Injunction;  that  the  defendants  bad  a  | 
right  to  engage  In  business,  and  carry  it  on  In  ' 
their  own  names;  and  tbat  tbey  were  not  re- ' 
^mnsible  for  tbe  blunders  made  by  tbe  busi- ; 
neas  community  in  not  dlstlngulRning  John : 
Tnnon  ft  Sons  from  Thomas  "nirton  ft  Sons.  I 
It  was  stated  by  Ixn-d  Esber,  M.  S,  in  tbe; 
course  of  bis  opinion,  that  "no  man  can  have  '■ 
a  rUAit  to  Tefweseot  his  goods  as  tbe  goods  of ' 
aaouer  parsoa.  Therefore,  if  a  man  uaes  his ' 
own  name,  Ibti  Is  no  prima  faele  caae,  but  If ' 
be,  besklea  ttring  hia  own  name,  doen  other  i 
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tbttags  wfaleb  show  that  be  la  Intending  to  rep- 
resent, and  is  In  point  of  fact  making  his 
goods  represent,  the  goods  of  another  person. 
Uien  he  is  so  prohibited;  but  not  otherwise.' 
This  would  be  a  strong  case  in  favor  of  the  de- 
fendants' position  were  It  not  that  one  impor- 
tant element  is  lacking  to  make  It  a  panulel 
case  to  this.  Tbomas  Turton  ft  Sons  bad  no 
connection  in  burioesa  with  John  Turton  ft 
Sons.  They  had  nwer  been  partners.  John 
Turt<»  ft  Sons  had  never  been  In  partnership 
with  Tbomas  Turton.  Neither  be  nor  the 
members  of  bis  firm  bad  sold  tbelr  interest  In 
the  going  ff rm  to  tbelr  partners.  These  facts 
dIfttingniBh  this  case  from  the  one  under  con- 
slderailon,  and  from  those  casee  which  bold 
that  when  partoera  sell  a  gntng  buaioesa  to  an- 
other member  of  tbe  flTmitBcIudiDg  the  good- 
will, tbey  are  not  at  liberty  to  adopt  a  name, 
in  continuing  the  business  further,  that  is  so 
near  in  reaemblaQce  lo  ibe  sound  as  to  deceive 
tbe  public,  and  deprive  the  purcbaKers  of  tbe 
benefits  to  be  derived  from  purchasing  tbe 
burineaa  and  carrying  it  on  at  the  old  mand. 
But  this  case  is  aimllcable  In'  one  respect,  and 
that  is,  to  tbat  portion  of  Ibe  complaint  whkdi 
seta  forth  and  insists  that  tbe  defendants  bad 
imitated  their  labels,  envelopes,  andpackages, 
and  by  their  advertisements  held  themsefves 
out  in  sucli  manner  as  to  deceive  tbe  public, 
and  lead  them  to  believe  tbat  tbey  are  the  snc- 
oeasora  to  IFarrand,  Williams  ft  Co.  In  so  far 
as  they  made  tbelr  goods  to  represent  tbe 
goods  dealt  In  by  complainants,  and  which 
they  purchased  from  tbe  firm,  under  the 
authority  of  Lord  Esher  they  are  to  be  pro- 
hibited. 

In  BnrgeM  v.  Burgem,  3  De  Gex,  M.  ft  O. 
896,  the  defendant  had  for  many  years  tteen 
employed  bv  the  plaintiff,  but  he  was  not  a 
partner.  He  bad  not  sold  the  good-will  of  tbe 
onuinefls  to  the  plaintiff,  and  It  was  held  tbat 
he  had  a  right  tp  start  In  business  at  anotber 
place  in  his  own  name.  The  case  of  Mejteetg 
V.  Meneeltf,  63  N.  Y.  437,  30  Am.  Rep.  489. 
is  cited  by  tbe  defendants.  That  was  not  a 
caae  where  the  defendants  bad  sold  their  In- 
terest In  the  partnership  to  tbe  ptalntlfTs,  In- 
cluding their  good-will;  but  It  was  a  case 
where  one  of  the  defendants  was  of  tbe  same 
name  as  the  complainants,  the  defendants'  firm 
name  being  Meneety  ft  Klmberlv,  and  they  ad- 
vertised their  business  under  this  firm  name; 
the  plaintiffs  carrying  on  their  business  under 
tbe  name  of  Andrew  Sieneely's  Sons  until  1868, 
and  after  that  time  in  tbe  name  of  E.  A.  &  G. 
R.  Meoeely.  In  decidlne  the  case,  Rapallo, 
J.,  said:  "If  tbe  defendants  were  usins  the 
name  of  Meneely  with  tbe  Intention  of  hold- 
ing themselves  outBB  the  successors  of  Andrew 
Meneely,  and  as  tbe  proprietors  and  managers 
of  the  old  establisbea  foundir  wbich  was  be- 
ing conducted  by  the  plaintiffs,  and  thus  en- 
ticing away  tbe  plaintiffs'  customers;  and  if, 
with  tbat  Intention,  they  used  the  name  In  such 
a  way  as  to  make  It  appear  to  be  tbat  of  the 
plaintiffs'  firm,  or  resorted  to  any  artifice  to 
induce  the  belief  that  the  establishment  of  the 
defendanta  waa  the  same  as  that  of  tbe  plain- 
tiffs; and  perhaps  if.  without  any  fraudulent 
intent  they  had  done  ads  calculated  to  mislead 
tbe  public  as  to  the  identity  ot  the  establlfdi- 
menis,  and  prodtioe  injury  to  tbe  phdntiffs  be* 
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joDd  that  wliidi  resulted  from  tbe  rimtlsritj 
of  Daoies, — Ihen  the  cuea  rererred  to  sus- 
tain tbe  proposition;  not  that  a  coart  of  equity 
would  auflolutely  resiniu  tbe  defendant  Me- 
oeely  from  tbe  use  of  bit  own  oame  in  an; 
way  or  Utrm,  but  dmply  tbat  tbe  oonrt  would 
eoy^  bim  from  usioc  it  in  aucb  a  way  as  to 
deceive  the  public  and  lojare  tbe  plalnliffs. 
The  mauner  of  using  tbe  name  is  all  tbat  would 
be  ^Joined,  not  tbe  simple  use  of  it,  for  every 
man  bas  tbe  absolute  rigbt  to  use  his  own 
name  in  bis  own  busineas,  eren  thovgh  be  raaj 
tbereby  interfere  with  or  injure  tbe  busloess 
of  anotber  person  bearing  tbe  same  name,  pro- 
vided  be  does  not  resort  to  any  artifice  or  con 
trfvance  for  tbe  purpose  of  producinx  tbe  im- 
pression tbat  tbe  establtobmeatB  are  identical, 
or  do  anything  calculated  to  mislead.  Where 
tbe  only  concUuion  created  is  that  which  re- 
sulla  from  tbe  similarity  of  names,  tbe  courts 
will  not  loteifere."  The  dlstbiction  between 
ttaia  case  and  tbe  one  under  ooDsi<ieration  is 
quite  clear.  Here  there  were  not  relations  be- 
tween tbe  parlies  arising  out  of  a  partnership, 
and  the  selling  by  teUriog  partners  lo  the  other 
members  of  the  firm  tbe  business  of  tbe  firm. 
The  principle  contended  for  and  decided  in 
this  case  is  not  disputed  by  the  oomplHinanis. 
To  tbe  same  effect  are  Raaaia  Oe/wnt  Co.  v.  Lt 
Page,  147  Mass.  206,  6  New  Eng.  Rep.  577; 
and  Qaoth/eaj't  India  RtMer  OUne  2ifg.  Vo.  v, 
Ooodytar  Rutber  Co.  128  U.  S.  698,  82  L.  ed. 
535. 

In  Rogert  r.  Taintor,  07  Moss.  291,  Taintor 
bad  liecoraetbe  purchaser  of  the  good-will  of 
an  ioi>oIvait  partoersbip  dolog  buslneaa  under 
the  name  of  J.  A.  Fay  &  Co.,  at  Worcester. 
Mass.  He  bad  been  a  member  of  tbe  Qt-m. 
After  be  so  became  the  purchaser,  be  used  tbe 
name  of  J.  A.  Fay  &  Co.  in  various  ways.  He 
attached  tbe  name  to  machines  Tvbtcli  be  bad 
sold  and  gent  to  foreign  countries.  He  circu- 
lated price-lists,  with  the  came  printed  at  the 
bead  of  tbe  first  page,  and  al  tbe  same  time 
printed  it  below,  with  the  additional  wnitls 
"B.  C.  Taintor,  succeeding  partner."  In  de- 
ciding the  rase.  ifr.  Justice  Uonr  said:  "We 
were  inclined  to  tbe  opinion  thnt  tbe  snie  of 
the  good-will  of  the  business  of  tlie  Worceslec 
firm,  J.  A.  Fay  &  Co.,  lo  the  dertndaut  upon 
its  disaolutioo  in  ItiOl,  in  which  two  uf  the 
complaioantg,  who  bad  been  his  parinera, 
joined,  would  havetbe  effect,  as  against  them, : 
to  jcive  him  the  right  to  conliDiic  and  use  the 
name  upon  tbe  facts  which  appear  In  tbe  case; 
but,  finding  the  considerations  decif*ivc  which 
have  been  already  stated,  we  do  not  think  It 
necessary  to  enlei  upon  that  discussion."  We 
are  also  referred  by  tbe  defcAdants'  counsel  to 
the  case  of  Vilman  v.  Hanntteell,  182  Mass.- 
146.  Tbat  was  not  a  case  wbeie  tbe  retiring 
partners  bod  made  a  sate  of  the  good  will  ot 
the  busiuesfl,  but  was  arose  where  theplsiotiffs 
bad  purcbBsed  the  cood- will  of  the  business  of 
John  L.  Uuonewiell.  tDcludiog  certain  trade- 
mnrks,  labels,  etc.  Tbe  defeudant,  Edwin 
Uunnewell,  had  been  in  tbe  employ  of  John 
L,  Hunoewull  for  a  looi!  time,  and  after  tbe 
sale  to  Ibe  plaiutifTs  entered  into  partnership 
with  one  John  H.  Dunbar,  and  commenced 
the  same  business  under  the  style  of  Hunoe- 
well  &  Co.  .  There  being  no  contract  relations 
between  the  pRrtioi,.tbe  court  held  Uiat  then 
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did  not  appear  to  them  to  be  aoytfalng,  dtber 
in  tbe  general  appearaooe  or  in  tbe  contents  or 
form  of  tbe  marks  or  tbe  arraagemeotof  words 
on  tbe  defendant's  labels,  wmcb  would  lead 
anyone  using  reasonable  care  and  obeervatioa 
to  the  belief  tbat  the  defeodaols'  remedy  wa 
manufactuied  by  the  oomplainanta.  or  ibat  It 
was  the  same  medicine  aa  tbat  sold  by  theo; 
and  denied  the  injunction. 

It  is  lulled  on  behalf  of  the  defendants  that 
tbafactthat  the  parties  were  once  oopariaenis 
in  no  wise  material,  but  I  think  otherwise.  I 
think  the  complainants'  case  rests  entirely  upon 
tbe  fact  tbat  the  parties  wei*  once  copartnen, 
and  that  tbe  defeodauta  sold  to  tbe  other  mem- 
bers of  tbe  firm  the  entire  business,  IncJudlogs 
lease  of  tbe  premises,  and  tbe  good  will  of  tae 
business;  and  that  it  was  to  continue  as  agoiDg 
concern  in  the  same  line  of  business.  They 
also  CQOteod,  which  is  not  disputed,  that  upoo 
the  diasoluiicm  of  a  partnership  each  partotf 
may  re-«igage  in  the  same  buainesB,  aiid  com- 
pete with  tbe  others;  tbat  after  dlsaolulioD.  In 
tbe  absence  of  an  express  agreement,  neither 
can  carry  on  buainess  under  the  old  firoi 
oame,  unlesa  the  firm  same  tie  IdeoUcal 
with  tbe  names  of  tbe  partners.  I  do  not 
think  Ibrt  it  requires  ao  express  agreement 
to  autlKtrize  the  carrying  on  of  a  tusioess 
under  the  old  firm  name.  1  think  sudi  agree- 
ment may  be  implied  from  the  facts  and  cir- 
cumstances, at  leasl  to  the  extent  of  carryia^ 
on  the  business  as  sucoeseors  of  tbe  old  firm. 
They  also  contend  Uiat  the  retiring  members  of 
a  firm  may  not  only  engage  iu  the  same  buuness 
)n  the  same  locality,  but  tlicy  may  advertise 
their  iiusinesa,  and  soliett  tbe  ctistomers  of  the 
old  firm,  to  the  same  extent  tbat  otiier  bu6inc6» 
competitors  nuy  do;  they  may  personally  solicit 
tbe  customers  of  tbe  old  hrm.  'There  is  noOoubl 
that  they  may  engage  in  tlie  same  business,  and 
in  the  ^me  locality,  and  tbat  they  may  adver- 
tine  their  biiaiue&a;  but  where  they  have  sold 
the  good  will  of  the  business  lo  the  other  mem- 
Ihts  of  the  Grm  they  are  precluded  fiom  per- 
sonally PoJiciiine  the  customers  of  the  old  firm. 

Counst-I  for  defendants  cite  the  case  of 
l/ouc/iere  v.  JJattsom,  h.  R.  lil  Eq.  322, 1  Moak. 
Eng.  Rep.  7U.  In  tbat  cai>eoDe  o[  the  P&rtieA 
baa  Eold  his  interest  lo  the  bunoess,  inUuding 
"Uie  g(HKl-willof  tho  brewery  business bldierto 
cazriM  on  at  tbe  piemises  in  Kirkalall,  Iteniin- 
before  mentloiiea.  and'  th«  exclusive  riglit  u> 
use  tlie  name  of  B^ijumin  Dawson  &  Co.  io 
coDOfctioD  with  the  business  uf  brewFriee." 
After  this  sale  the  vendor  commenced  to  carry 
on  the  bdfiiness  of  a  brewer  at  anotber  place, 
and  by  travelers  and  agents  solicited  tbe  cu6- 
tomeni  of  the  firm  of  fonjamin  Dawson &Co. 
Tiie  court  held  tbat  the  defendant  was  not  at 
liberty. to  apply  to  any  of  tbe  old  customers 
privately  by  letter,  personally.  «f  by  traveler*, 
asking  them  lo  continue  their  custom  to  the 
defendant,  and  not  to  go  to  tbe  vendees. 

Tbe  case  of  reargon  v.  Piarton,  L.  R.  27  Ch. 
Div.  145,  is  also  eittd  in.  support  of  tbe  dt-fead- 
aots'  contention,  and  ic  must  be  admiitrd  that 
tbe  majority  of  tlie  court  who  gave  tbeir  opin- 
ions in  that  caee-  went  probably  to  tbe  full  ei- 
Irat  contended  for  by  the  defeodaDta,  but  it 
Was  not  a  unanimtius  opinkm.  Jutiifn  Bag- 
gallay  and  Cotton  ooocurred  in  overruling  tbe 
ease  of  JUtftovAAfM  t.  Dam/mt  but  Uri  Jiu- 
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tiee  IJndley  stated  It  U>  be  h!a  oi^oion  that  La- 
houehen  Dawmn  was  rigbtl;  decided,  and  I 
call  HttenlioD  to  wbat  he  said  upoD  page  158: 
"Altbouf?h  the  good-will  ia  not  in  terms  mea- 
tioned  in  the  a>in«meat,  I  thiok  tbat  it  is  ia- 
cluded;  foramHD  who  sells  all  bis  interest  io 
B  busiuofts  coiiDqt  retain  any  interest  in  the 
good-wiU."  This  remark  states  my  view  of  the 
ogn^ent  in  this  case,  uid  I  wish  further  to 
quote  from  Lord  Westbury  in  Ball  v.  Bar- 
roiCM,  83  L.  J.  Ch.  204,  wherein  he  said:  "lo- 
asoiiicb  as  the  defendant  and  surTiving  part- 
ner has  by  his  counsel  sabmitted  and  apreed 
to  accept  and  take  all  the  stock  belonging  to 
the  psrtoersbip  according  to  the  coostTUCtloo 
which  the  court  sbfd]  put  upon  the  word  'stock' 
...  I  declare  that  the  words  'sto<^  belong- 
\n%  to  the  paitiiersbip'  include  and  denote  tlie 
partnership  busioess;  ,  .  .  also  tb&t  the  ezdu 
uve  right  to  use  a  trade- mnrk  of  a  partnorsbip 
is  part  of  the  [voperty  of  a  partnership,  and 
ought  to  be  inclndedTla  the  Taluaiion;  and 
that  the  good-will  of  the  busioess  of  the  part- 
nership ought  also  to  be  valued,  and  that  the 
same  is  to  be  valued  on  the  footing  of  the  sur- 
viving luirtner  being  at  liberty  to  set  up  and 
curry  on  the  same  lousiness  as  toe  pari  nership." 

The  case  of  Lnjf  v.  Walker,  t.  R.  10  Ch. 
Div.  438.  27  Moak.  Eng.  Bep.  6,  supports  the 
same  view.  There  the  firm  of  Charbonell  & 
Walker  had  been  tcsosacting' business  under 
that  name,  and  upon  the  dissolution  of  the 
Urm  the  retiring  partner  assigned  her  interest 
in  the  business  to  the  other  partner,  Walker, 
who  continued  to  csrry  it  on  in  the  same  name 
of  Obarbonell  &  Walker,  The  retiring  part- 
ner fllcd  a  bill  to  enjoin  the  use  ot  the  name. 
Lord  Chitf  JvsUce  Jaxacs  said:  "But  there  is 
anothCT  point  upon  which  I  myself  cannot  eii- 
terlaio  any  doubt,  which  is  this:  that  the  as- 
signment of  the  good-will  of  the  business  of 
Charbont-ll  &  Walker  did  convey  the  right  to 
use  the  name  of  Charbonell  &  Walker,  and  the 
exclusive  right  to  use  that  name,  as  between 
the  vendor  and  the  purchaser  of  that  business. 
Whether  ft  would  prevent  another  person  f  lom 
afterwards  using  the  name  of  Ctisrboobll,  I  do 
notsay;  butthe trade-name, madeupof  pHrtsof 
two  real  names,  as  the  master  of  the  rollssays, 
the  trade-name  of  Cb4rbon6ll&  Walker  twbeih- 
er  it  was  entirely  a  fictitious  name  can  make 
DO  difference),  was  the  name  of  the  business, 
and  that  basfoess  was  sold.  That  was  ibe 
name  with  which  every  article'sotd  rol^hthave 
been  impressed :  just  as  in  the  case  of  Milling- 
ton  V.  l-'ox,  8  Myl.  &  C.  338,  where  the  name 
was  continued  as  part  of  the  desigOHtioo  of  the 
atticle  sold.  I  think  it  right  to  say  that  the 
sale  of  the  good-will  of  the  biuiDesB  cMiv^yed 
the  right  to  the  use  of  the  partnership  oaine  as 
a  description  of  the  articles  sold  .in  that  trade, 
and  that  that  right  is  an  excluflive  right  as 
af^ainst  the  person  who  sold  it,  and  an  cxciiuive 
ri^ht  as  against  all  the  world,  so  that  no  other 
person  could  represent  himBulf  as  carrying  on 
the  same  huaineas." 

Lord  Westbury,  in  the  case  of  Hall  t.  Bar 
rmtt,  aboTO  referred  to.  says:  "But  it  must 
be  borne  ia  mind  that  a  name,  although  the 
original  name  of  the  first  maker,  mar  in  time 
become  a  mere  trade-mark  or  sign  of  quality, 
and  cease  to  denote  or  to  be  cnrrent  as  indica- 
rhnt  any  particular  person  1b  the  maker. 
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In  many  cases  a  name  once  affixed  to  a  mauu- 

facturea  article  continues  to  be  used  for  gea- 
eratioDS  after  the  death  of  the  individual  who 
flntaffixed  it.  In  such  cases  the  name  is  either 
accepted  on  the  market  as  a  braod  of  quality, 
or  ii  becomes  a  denomination  of  the  commodity 
itself,  and  is  no  longer  a  reprasentatioo  that 
the  article  is  the  manufacture  of  aiur  particu- 
lar person.  .  .  ,  This  diatfootloa  betweea  a 
name  and  a  trade-mark  must  be  obswved.  It 
may  be  true  that,  If  a  name  impressed  upon  a 
vendible  commodity  passes  current  in  the 
market,  not  as  an  indicium  of  quality,  but 
^ply  as  a  statement  or  assurance  tbat  the 
oommodl^hae  been  manufactured  by  a  par- 
ticular person,  the  court  would  not  sell  and 
transfer  to  aootber  person  the  right  to  oae  the 
name  simply  on  that  condition;  bat  If  the  court 
sell  the  business  or  manu,  actures  carried  on  by 
the  owner  of  the  name,  it  would  give  to  the 
purchaser  the  rieht  to  represent  himself  as  the 
succesaor  io  business  of  the  first  maker,  and  in 
that  character  use  the  name." 

In  Okurton  v.  Douglaa.  Johns.  V.  0.  (Eng.) 
174,  the  defendant,  John  Douglas,  formerly  a 
member  of  the  firm  of  John  Douglas  Jk  Co., 
bad  sold  all  his  share  in  the  "good-will"  of  the 
partnership  to  the  plaintiffs,  who  were  his 
former  partners.  He  was  restrained  from 
using  the  firm  name  of  John  Douglas  &  Co., 
although  bis  own  name  was  John  Douglas, 
and  he  was  associated  in  partnership  with 
otbers;  aod  the  vice  chancellor  went  on  to  say 
that,  if  (he  old  firm  Bsmo  bad  been  merely 
"John  Douglas,"  and  there  had  been  a  sale,  1^ 
the  individual  of  that  name,  of  all  his  share 
in  the  good-will  of  the  firm,  "and  that  lie 
had  secured  the  three  managing  men  in 
the  former  business,  and  was  goiog,  as  bexe, 
to  set  up  the  old  firm  of  John  Douglas 
with  these  three  men,  I  shoald  hold  then,  as 
i  hold  now,  that  he  was  not  at  litterty  to  trade 
under  such  minrepresentations."  And  the 
vioe-cbaDccIlor,  in  decidioir  that  case,  furtlicr 
said:  "When  yoi|  are  parting  with  the  good- 
will Qf  a  business  you  mean  to  part  with  all 
that  good  UispoHition  which  customers  enter- 
tain towards  tbe  house  and  business  identified 
by  the  particular  name  or  firm,  and  which 
may  induce  tbem  to  continue  giving  tbeir  cus- 
tom lo  it."  Upon  the  same  principle  as  that 
Honounced  In  OUnrton  v.  DeuaUu,  it  was  held 
in  nndffen  V.  AW/2.  8  De  G.  M.  O.  614. 
that  defendants'  firm,  composed  of  John  and 
William  Nowill  and  William  Bodgers.  had  no 
right  to  use  upon  articles  of  cutlery  manufac- 
tured by  tbem  the  name  or  mark  "  J.  Rodders 
&  Boos,"  with  tbe  crown  and  the  royal  initials 
following  it.  This  was  a  case  where  the  de- 
fendants were  restrained  from  using  a  firm 
name  so  near  like  that  of  llie  complainants  that 
it  would  bti  apt  to  mislead  the  public,  allhough 
tbe  rlefendaots'  firm  name  included  tbe  actual 
name  of  one  of  tbe  members  of  the  firm. 

In  the  case  of  lUirckhardt  v.  Burekhardt,  86 
Ohio  St.  361.  by  tbe  agreement  the  property, 
including  tbe  good-will,  was  required  to  be  put 
up,  bid  off.  aod  sold  as  a  "  going  concern,''  to 
the  highest  bidder  among  the  partneia.  The 
defendant  became  tbe  purchaser,  aod  plaintiff 
gave  the  defendant  the  exclusive  possession  of 
the  Concern,  and  conveyed  and  transferred  U> 
him  the  property  purchased.   The  conridera- 
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tioQ  was  entire  for  all  tbat  waa  purchased ,  and 
there  was  do  separation'  in  contemplation  of 
the  parties  of  the  good-will  from  the  other 
property.  The  court  held  that  the  good-will 
of  Uie  ooDcero  pasaed  to  the  purchaser,  and 
tbat  he  was  entitled  to  bis  damages  for  the  lo- 
jnriea  lastained  by  tbe  defeodaot  io  deprivinff 
the  complaioant  of  the  good-will.  The  old 
firm  bad  been  conductinit  business  under  tbe 
firm  name  of  Burckbardl  &  Co.  Tbe  agree- 
ment reserved  tbe  right  for  tbe  defendant  to 
engage  in  business  in  his  own  name,  but  be 
agreed  that  be  would  not  engage  In  businesa 
under  tbe  firm  name.  He  assumed  tbe  name 
of  Leopold  Burckhardt  &  Co..  and  admttsed 
bis  bunnese  in  such  a  maooer  as  to  lead  tbe 
cuBtmners  of  the  old  firm  to  believe  tbat  be  was 
carrying  on  the  bustneas,  and  be  solicited  their 
cnstomera  by  letim,  circulars,  and  agents  or 
traveling  saMsmen.  He  also  hired  Uie  sales- 
men who  bad  been  employed  br  tbe  old  firm 
to  sell  bis  goods,  and  be  engagecf  in  the  same 
kind  of  business  that  the  old  firm  had  been 
engaged  in.  Tbe  court  held  that  be  was  liable 
for  Lbe  actual  damages  which  he  bad  caused 
to  lbe  extent  to  wbicb  he  bed  obtained  tbe  old 
customers  of  tbe.  firm  to  cease  trading  with  It, 
and  to  trade  witb  blm;  in  other  words,  to  tbe 
extent  to  wbicb  be  bad  obtained  a  transfer  of 
tbelr  patronage.   It  has  been  held  tbat  tbe 

C-will  of  a  business  is  tbe  subject  of  sale, 
other  personal  property.  (7/mrton  v. 
Douglat,  Johns.  V.  C.  (Eng.)  174;  Bank»v.  Giit- 
t<m,  11  Jur.  N.  8.  680;  Hiieheoekf.  Coker,  « 
Ad.  &.  El.  48S;  W«dd0rbum  v.  Wedderburn,  22 
Beav.  84;  Jehnmm  v.  HMetey,  84  Beav.  08; 
Bradbury  Dtekent,  27  Beav.  58;  Metlerth  v. 
Keen,  88  Beav.  468;  Tamer  v.  M(0or,  8  Giff. 
442;  Gi-uttveit  v.  Lye,  17  Ves.  Jr.  385;  8/iaekie 
V.  Bater,  14  Ves.  Jr.  468;  HaU  v.  Barrom,  88 
L.  J.  Cb.  204;  MeFarland  v.  Stevart.  S  Watts. 
Ill,  26  Am.  Dec.  109:  Holden  v.  M'Makin,  1 
Pars.  £q.  Gas.  270;  Mvagetman't  Am.  62  Pa. 
81;  WmtamM  WiUm,  4  Saodf.  Cfh.  878.  7 
L.  ed.  1141:  Dougherty  v.  Van  Nottvnd,  1 
HotTm.  Cb.  68,  6  L.  ed.  1066.  It  may  be 
bequealfaed  by  will.  Hiteheeek  v.  Coker,  6  Ad. 
A  EL  48tl;  amtth  t.  Bwrett.  S7  Beav.  446.  It 


will  pass  under  a  creditor's  deed,  by  wbicb  the 
separate  estate  of  the  partners,  as  well  as  the 
firm's  aMets,  are  conveyed  to  tmslMs.  Avf 
V.  Bedford,  4  De  a.  J.  &  S.  852.  It  is  an  asset 
of  the  copartnership.  ilacBovaXd  v.  RUA- 
ardaon,  1  Giff.  81;  Bmlm  v.  €Wftam,  11  Jnr. 
K.  8. 680:  Avtlen  v.  Swa.  9  De  G.  A;  J.  696; 
WHlett  y.  Blanfard,  1  mre,  271;  Mumetmnn'i 
App.  62  Pa.  81;  OratrOay  v.  CoBint,  15  Yea. 
Jr.  218:  MeOfT^  v.  Keen.  97  Beav.  386.  and 
28  Brav.  458.  These  authorities  estabtisb  the 
proposition  tbal  tbe  good-will  as  well  as  lbe 
irade-marka  and  trade-natne  la  property  wUch 
is  entitled  to  the  protection  of  a  ooart  trf 
equity.  Other  authoriileB  sustaining  the  eoa- 
lentioD  of  tbe  complainaota  are  found  in  tbe 
following  cases:  Myert  v.  Katamatoo  Bvagg 
Co.  64  Mich.  215,  52  Am.  Bep.  811;  t/nm  v. 
BeHgman,  47  Micfa.  607,  41  Am.  Rep.  787; 
Mogford  v.  Oourtenay.  45  L.  T.  N.  8.  808; 
Kerr.  InJ.  167  et  teq.j  High  Inj.  §  822;  Bates. 
Partn.  570,  668.  669,  678;  Qaoe  v.  Pub.  Q>. 
11  Out.  App.  402;  Merry  v.  Boope$,  111  N. 
T.  415;  Hoxie  v.  money,  U9  Mass.  692.  8 
New  Eng.  Rep.  708.  58  Am.  Rep.  149;  Skip- 
ter^htv.Ctemenit,  19  Week.  Rep.  599;  ff"Ime$. 
B.  a  H.  V.  Solnm,  B.  A  A.  Mfy.  Cb.  87  Conn. 
278,  9  Am.  Rep.  824;  I^mia  Cement  Co.  v.  U 
Page,  147  Mass.  206,  6  New  Eng.  Rep.  577; 
Lindley.  Partn.  489;  BaWi  App.  60  Pa.  463; 
Coilyer,  Partn.  §S  162, 168;  Shaverv.  trover.  54 
Iowa,  208,  87  Am.  Rep.  194;  Liggett  A  M. 
Tobacco  Co.  V.  Bam  fieid  T^ibaceo  Oi>.  104  Ho.  58. 

The  complainants'  case  may  be  safely  rested 
upon  tbe  principles  recognized  and  acted  upon 
in  JHyer$  v.  Saiamemo  Buggy  Ob.  above  died. 
Tbe  record  In  this  case  is  volumlaous,  aad 
this  opinion  has  already  been  drawn  out  to 
greater  length  than  I  intended;  but  whoever 
will  take  the  trouble  to  read  the  proofs  will 
find  tbat  a  plain  case  for  equitable  relief 
made  out  under  well-recognized  principles  of 
equitable  jurisdiction.  The  complainanu  are 
entitled  substantially  to  the  relief  prayed  for. 
and  tbe  decree  of  the  court  below  should  be 
reversed,  and  a  decree  entered  here  In  accord- 
ance with  the  prayer  of  the  bill. 


UNITED  STATES  CIRCUIT  COURT,  WESTERN  DISTRICT  OF  ARKANSAS. 


LewU  O.  STEPHENS 

e. 

ST.  LOUIS  &  SAN  FRANCISCO  R  CO. 

(47Fed.Rep.fiS0.) 

1.  On  »  motion  torwamad  >  cane  songht 
to  be  bronf^i  to  a  fisdenU  conrt  fi-om  a 


•tete  court  by  removal,  when  It  Is  alleged  tbe 
record  of  the  state  court  misstates  the  facte  l)e- 
cause  of  an  error  on  tbe  port  of  a  miobteiial 
olBcer  of  the  state  oourt  in  making  up  the  reeotd. 
parol  tflstlmooy  la  oompetenc  to  show  the  fact. 
thoniA  the  aaaae  asar  ct»tiBdlat  the  reond  as 
ma4e  up  by  ttw  oterk. 

2.  Tbe  St.X<oals*  San  FrmadseoXnll- 


NoTB.— CcTpordtfnns,*  residence  or  etUxeniMp  for 
purpose  of  federal  jurUdtetUm  in  State  other  than 
that  where  treated. 

A  oorporatfon  dofaiir  business  in  a  State  other 
than  that  whloh  It  was  chartered  cannot  there- 
by beotnne  a  citizen  within  the  meaninff  of  the  law 
regulatluff  removals  to  federal  courts.  Q«naanla 
F.  Ins.  Co.  V.  Franola.  78  U.  8.  II  WaU.  810, 20  L.  ed. 
17. 

Or  wltbla  the  mcaDlos  of  other  statutes  giving 
JurfsdicLlon  to  federal  courts  oD  the  ground  of 
ulCizenGbtp.  Lood  ft  River  Imp.  Co.  v.  Bardon,  4S 
14  L.  R.  A. 


Fed.  Rep.  TOS;  HUler  v.  Wheeler  ft  W.  Mfg.  Co.  « 
Fed.  Rep.  SOL 

Although  all  the  ofDoers  of  a  corporation  ted* 
In  anotlier  StaUi  and  its  budneea  is  transaotnl 
there,  tt  cannot  be  held  a  resident  for  tbe  purpose 
of  fedenlJurlsdlMlonlf  ttwasenatedbraaotber 
Bute.  Booth  v.BtLoula  lira  B.lltt:Oo.«  Fed. 
Hep.  L 

Filing  Its  artJcles  of  liuMrporatlon  with  the  tec- 
retary  of  state,  as  required  by  18  Iowa  Gen.  Amm.. 
chap.  128,  cannot  prevent  a  foreign  oorporatton 
from  removing  to  a  ledeial  court  an  aotloa  agataitf 
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road  Company  wM  first  chartered  1^ 
the  OtMto  of  MisaooHL  Then  Itwwadoptod 
MM  ■  oorpo ration  of  Arkaoiu.  Buob  adoption 
doe*  DOt  take  away  Iti  character  aa  a  HlMouri 
corporation.  aod.u  auoh,  the  same  U  a  oltiwa  of 
the  State  of  HisBouii,  and.  aa  a  citizen  of  such 
State,  when  sued  hy  a  citizen  of  Arkanan  In  a 
■tate  oonrt  of  Arkanaaa,  It  may  aeoiire  the  re- 
moval of  a  Hilt  to  the  fodaial  ooart. 

(October  &,18n.) 

MOTION  to  renund  to  the  State  Coart  an 
action  which  had  been  removed  therefrom 
•nd  which  was  brou^t  to  recorer  damage*  for 
an  alleged  wrongful  ejection  from  defendant's 
train.  Motion  otemued. 
The  facts  sofflciently  appear  In  the  opinion. 
Metan.  Walkor,  WaUcw  *  Walker  and 
Rogers  *  Read,  for  plaintiff,  in  support  of 
the  motion. 

iSmrt.  B.  R.  Davidaon  and  Clajton, 
Brlsaolara  A  Forrester*  contra: 

A  corporatioD  may  do  buBiness  elsewhere, 
but  cannot  migrate  for  tbe  purpose  of  ferleral 
juTisdiction.  It  is  recogoized  as  a  citizen  of 
the  Sute  creatio^,  and  no  averment  to  the 
contrary  is  permitted^  This  Is  a  conclusive 
presumption  of  law. 


HarrU  v.  Jhinn«f*,  68  U.  8.  l!i  How.  81,  IS 
L.  ed.  902:  Martha.il  v.  Baltimore  aaR.Go. 
67  U.  8.  IS  How.  814. 14  L.  ed.  008;  GmimniA 
F.  In*.  Co.  V.  FiraneU.  78  V.  8. 11  Wall.  810. 
20  L.  ed.  77;  Chieago  *  N.  W.  B.  Oo.  v.  WhU- 
t<m,  80  TJ.  8.  18  V^all.  285,  20  L.  ed.  676. 

An  allegation  Id  the  compMnt  that  the  oot- 
poration  was  created  by  tbe  State  to  snfBdent 
to  show  jurisdiction. 

Gliieogo  d)  N.  W.  B.  Co.  v.  WMtton,  80  U. 
8.  18  Wall.  270,  20  L.  ed.  671;  United  Statf 
Etp.  Co.  T  Keunm  Broi.  76  U.  8.  6  WaU. 
848,  19  L.  ed.  459. 

Tbe  law  reqiiirlDg  a  foreign  corporation  to 
file  agreement  to  be  treated  as  a  domestic  cor- 
poraiioD  does  not  affect  tbe  jurisdiction.  The 
agreement  is  void. 

Itece  V.  NewpoH  iTsw  AM.  V.Ca.Z'L.VL  K, 
m,  82  W.  Va.  164;  Southern  Pae.  R.  Ob.  t. 
Harriwn,  78  Tex.  lOS;  Barron  v.  Bumtide, 
121  U.  8.  186,  80  L.  ed.  915. 

Tbe  court  could  not  allow  amendment  and 
defeat  transfer;  that  is  "  proceeding  furthn." 

Kanoute  v.  MairHn,Si  U.  8.  ISlfow.  198. 
14  L.  ed.  660. 

Wbca  tbe  right  to  removal  has  become  per- 
fect, it  is  not  within  the  power  of  either  party 
to  defeat  it  by  amendment. 


It  tv  a  resident  oorpwatkm  of  Iowa.  Oiicago,  I. 
*N.  P.  R.Co.r.]iinQesota  *  H.  W.  B.Oa.  »FM. 
Bep.837. 

A  railroad  company  created  by  one  State  does 
not  t>econie  a  eltlaeo  of  another,  Into  which  it  is 
permitted  to  onnstnict  an  extension  of  fts  line,  eo 
as  to  pieveot  It  from  raoMvlnff  a  oauae  (tf  the  latter 
State  to  dw  federal  oourt.  Ooodlett  v.  LoidsvUle 
*  N.  B.  On.  UB  U.  8.  an.  80  L.  ed.  im 

.Adoption  or  fww  ineovponMain. 

A  railroad  oorporatton  of  one  State  permitted  by 
another  to  extend  Its  road  Into  the  latter  8cat«, 
dnlDg  nothing  more  than  to  give  It  a  mere  frraotof 
privll^es  or  powers  as  an  exlstlas  corporation, 
does  not  mnke  It  a  citizen  of  the  State  conferring 
mch  powers  for  purpoeea  of  federal  jiirisdiclion. 
Punneylvania  B.  Co.  v.  St.  Louis,  A.  ft  T.  H.  R.  Co. 
lie  U.  8.  SB5, 80  U  ed.  9r. 

A  Maryland  corporation,  by  takinir  from  a  Vir- 
ginia corporation  with  the  aesent  of  Virginia  a 
lease  of  a  Talli-oad  in  Virginia,  does  not  become  a 
eorporaUon  of  that  State  so  as  to  prevent  Its  re- 
moval to  a  federal  oourt  of  a  suit  brought  bj>  a 
citizen  of  Virginia.  Baltimore  *  O.  B.  Co.  t. 
Koonts,  IW  r.  S.  6, 9S  L.  ed.  413. 

A  statute  which  merely  confers  npon  a  corpora- 
tion crcdted  In  another  State  a  llcensr  to  transact 
boslnem  in  the  State  does  not  make  It  a  citizen  9o 
■s  to  prevent  It  from  removing  a  suit  to  a  federal 
oourt  on  tbeground  of  cltlzennhlp.  Taylor  County 
T.  Baltimore  ft  O.  B.  Co.  36  Fed.  Sep.  101. 

A  corporation  duly  organized  under  ttte  lawn  of 
two  Htates  may  be  a  citizen  of  each  within  the  law 
as  to  federal  jurisdiction  based  on  cirisenshlp. 
Colglazler  v.  LoulsvUle,  N.  A.  ft  C.  U.  Co.  Si  Fed. 
itop,  SflBs  Cbioago  ft  W.  L  H.  Oo.  v.  Lake  Shore  ft 
M.S.  B. Co. ft Ved. Bep.  19. 

A  railroad  company  Incorporated  in  a  State 
becomes  a  citizen  thereof  so  as  to  prevent  removal 
of  a  cause  to  a  federal  court  on  the  ground  of  citi- 
aenshlp  In  anotlier  State.  Hemphis  ft  0.  B.  Cto.  v. 
Alabama,  107 17;  8. 681,  ST  L.  ed.  518. 

A  railroad  company  op««ting  a  continuons  Tine 
from  Massaohneetts  through  New  Hampshire  Into 
Italne  and  having  Its  ohartar  powers  from  each  of 
tbe  three  States  eanaotzemove  a  salt  from  a  New 
HampaUrecoarttoBfedetaleoux^(»tbe  ground 
14UR.A. 


t&at  it  Is  not  ft  citizen  of  New  Hampshire.  Home 
V.  Boston  ft  H.  B.  Co. «  N.  H.  4H. 

OmisoKJoClon  wttA  domeitte  oorponiNon. 

A  company  formed  by  consolidation  of  sevemi 
corporations  chartered  by  different  States  is  a  citl- 
sen  of  each  of  those  States  within  the  meaning  of 
the  laws  as  to  jurisdiction  of  federal  courts  on  the 
ground  of  citizenship.  Fitzgerald  v.  Missouri  Pac. 
B.Co.<6Fed.  Rep.  SIS. 

A  oorporetloo  consolidated  from  corpora tJons  of 
different  States  under  a  statute  of  a  State  provid- 
ing that  It  should  be  treated  as  a  corporation  of 
that  State  must  t>e  held  to  be  such  on  nn  applica- 
tion for  removal  of  a  suit  to  a  federal  court.  Oohn 
V.  Louisville.  N.  O.  ft  T.  B.  Co.  89  Fed.  Bep.  m. 

A  corporation  consolidated  by  Ohio  Laws  from 
Ohio  and  India na  corporations  Is  nevertheless  an 
Indiana  corporation,  and  cannot  remove  a  suit 
from  an  Indiana  court  to  a  federal  oourt  on  the 
ground  that  It  la  not  a  cltizeu  of  the  State.  Paul  v. 
Balttmore,  0.  ft  C  B.  Co.  U  Fed.  Kep.  613. 

But  consolhUtlon  of  a  foreign  corporation  with 
a  domcBtio  one  pending  tbe  suit  will  not  prevent 
removal  to  a  federal  court.  Chicago.  I.  &  N.  P.  B. 
Co.  V.  Minnesota  ft  N.  W.  R.  Co.  29  Fed.  Bcp.  337. 

And  the  separate  identity  of  corporations  of 
different  States  is  not  lost  by  the  mere  unfon  of 
their  Interests  whereby  thf^  stockholders  of  one  tie- 
come  the  stockholders  of  the  other  and  the  bus!- 
nm  Is  done  by  one  set  of  dlreotora  and  their  citi- 
zenship for  purposes  of  Jurisdiction  remains 
unchanged.  Nassau  ft  L.  R.  Corp.  v.  Boston  ft  L. 
R.  Corp.  136  U.  S.  8G6, 31 L.  ed.  flSft. 

Raidmec;  «m  "tahodttant,"  whervt 

A  corporation  chartered  by  a  foreign  oouotry 
does  not  befwme  a  reddeat  of  a  State  so  as  to  pre- 
vent its  removal  of  a  suit  to  a  federal  court  as  a 
nonresident  defendant,  by  tbe  fact  that  It  has  an 
office  and  an  agent  within  the  State  for  tbe  pur- 
pose of  canylng  on  business  therein.  Furcell  t. 
British  Land  ft  Mortg.  Co.  49!  Fed.  Rep. 

Neither  does  It  become  a  resident  so  as  to  defeat 
such  removal  by  tiling  statements  required  by  a 
staU  statute  authorizing  itt  agenta  to  acknowledge 
lervloe  of  process  and  consentlog  to  serrlOB  uimn 
aueh  agenta.  Anladen  v.  Nov    ^  V.  V.  Im.  Boo, 
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Ukited  BtItu  CiBcon  Court.  Wbwern  IJmmm  or  Abeahbab.  Oct., 


'  IMIod/ Removal  of  CaaM(*,<5,  66,  93,  84; 
Kanefua  T.  Martin,  aupra;  Wright  v.  WeiU,  1 
Pet.  C.  C.  220:  Often  v.  GfuUtrd,  64  U.  S.  23 
How.  484,16  L.  ed.  471;  RoberUv.  Nelton.  8 
Blalcbf.  74;  Hatch  v  Chicago,  R.  I  A  P.  R. 
Co.  6  Blotchf.  105;  Fith  v.  Union  Pae:  R.  Co. 
Id.  863,  9  Blatobf.  ^8;  Gordon  v.  fjongeU,  41 
U.  S.  16  Pet  97, 10  L.  ed.  900;  Stmttesf.  Cki- 
f-ago,  R.  1.  A  P.  B.  Co.  8  Ceat.  'L.  J  4i(0. 

A  corporatfon  liaa  no  legal  existence  except 
in  the  State  creAtiogU. 

Marthall  v.  Batttmore  d  O.  R.  Co.  57  U.  6. 
16  How.  825,  14  h  ed,  958;  Bank  ^  Ah- 
ourta  V.  EarU.  88  U.  S.  IS  Pet.  619,  10  L. 
ed.  274;  CHieago  d  N.  W.  B.  (h.  v.  WkitUH, 
V0V.8,  18  Wall,  m,  SO  L.  ed.  Sll. 

F»rktoiv</'.t  ddiveted  Uw  optnltm  of  the 

court: 

This  is  a  suit  for  the  recovery  of  damages  of 
the  defendant,  which  was  brought  in  the  Cir- 
cuit Court  of  the  Btute  of  Arkansas  fot  Wesb- 
iogtoo  County,  and,  as  afouodotioD  for  dam- 
iigea,  Uie  plaiottif  states  that  he  bought  a  ticket 


of  dpfentteoi'i  ageAt,  anlhorMng  bfm,  «  a 
paweoger,  to  pan  over  said  road  fai4allnidaafa 
cars  from  6t.  Louie,  fu  MiFSouri,  to  Kewborj;, 
ia  said  Slale,  a  distance  of  120  m\\e<^;  that  tbe 
afrentfiand  fetvanta  of  deftndant,  acting  for  it, 
befotc  he  had  reached  tbe  end  of  bis  louniey. 
to  wit,  at  SU  Louis,  wrongfully,  forcibly,  and 
uolawfullv  forced,  drove,  threw,  and  espied 
the  said  plaintiff  from  toe  cars  of  defeodaiot; 
that  they  struck,  beat,  kicked,  choked,  aod 
wounded  hint;  that  they  tore  bisclothes,and  pre- 
vented htm  from  ridlngin  defaidant's  cars;  that 
be  was  preveoted  fromcompletinfl^bts  jonroCT. 
For  tbis  tbe  plaintiff  claimed  damages  to  tbe 
amonnrof  i4,M».  On  tbe  IMh  of  May,  1891, 
defeodanl  filed  a  petition  and  Ibe  neeemiy 
bond  with  the  circuit  clerk  of  Watbtngtoa 
County  for  tbe  removal  of  tbe  case  to  thb 
court.  On  the  same  day  fdaintiff  asked  per- 
mission of  the  court,  and  was  allowed  to  amend 
faia  compJalnt.  so  tint  tbe  amount  of  damages 
prayed  for  would  be  $1,900.  the  rectm 
as  made  up  by  tbe  clerk  it  appears  that  on  tbe 
15th  of  May,  1891.  tbe  plalntlfl  asked  leave  to 


4i  Fed.  Rep.  fUk.  COHtn,  BooU  V.  Texas  Land  &  C.  * 
Co.  41  Fed.  Sep.  SU.  I 

A  corporation  created  br  a  foreign  government 
is  not  an  Inhablunt  of  tbe  Southern  DisMot  of  I 
New  York  for  purposes  of  federal  JurladlcUoo  un- 
der tbe  Act  of  1867  t>ecau8e  Its  ueual  monetary  and 
flnanetal  tranBactlone  arc  conducted  tbere  when 
the  piers  to  wtalob  Ita  vesKls  oome  are  in  «ew  Jer- 
sey, where  it  reoetvea  and  disotiantes  cargo  and 
maintains  an  office  for  tbe  transactlcw  of  tbe  mat- 
ters immediataiy  coDDccted  with  Its  actual  Indus- 
trial  opemiions  In  tbis  country.  Uoborst  v.  Ham- 
burg Amer.  Packet  Co.  38  Fed.  Bep.  iS3. 

A  corporation  created  a  foredgn  government 
Is  Ml  Inhabitant  of  a  Bute  for  tbe  purpose  of  fed- 
eral Jurisdiction  under  tbe  Judiciary  Act  of  1888, 
wbere  all  Its  property  and  business  are  In  that 
hiate.  HUler  v.  EuMUaea  Orw>n  O.  Hin.  Co.  4&Fed. 
llep.81& 

A  eorpoxatlcn  created  lir  one  State  cannot  be- 
come a  resident  of  another  althoufih  doing  business  I 
therein  so  as  to  deprive  it  of  the  right  to  remove  a 
cause  to  a  federal  court  from  a  state  court  as  a 
nonresident.  JUyers  v.  Hurray*  11  L.  B.  A.  216, 
Fed.  Bep.  tOSt  Henning  v.  Weetero  IT.  Tel%.  Ga  48 
Fed.  Rep.  07;  Baughman  v.  National  Water  Works 
Co.  46  Fed.  Rep.  4:  Pacific  R.  Co.  v.  Missouri  Pac. 
B.  Co.  23  Fed.  Bep.  661;  Fates  v.  Chicago.  M.  ft  St. 
P.  B.  Co.  SS  Fed.  Rep.  STS. 

Ad  averment  in  a  petitiou  for  removal  that  peti- 
tioner is  a  corporation  created  under  tbe  laws  of  a 
State  other  than  that  In  which  the  suit  is  brought 
BufflcicDtly  shows  that  it  Is  a  nonresident  of  tbe 
State  without  explicitly  averring  that  it  has  not 
twcome  such.  Uyers  v.  Murray,  supra.  Omtra, 
Overman  Wheel  Co.  v.  Pope  Mfg.  Co.  46  Fad.  Hep. 
577:  Hirsctil  v.  J.  I.  Osse  Threshing  Haob.  Co.  43 
Fed.  Bep.  808. 

The  fact  that  a  corporation  created  by  one  State 
has  an  office  and  an  agent  in  another  does  not  con- 
stitute It  an  inhabitant  of  tbe  federal  dlstiict  at 
that  plaoe  so  that  a  civil  action  can  be  brniight 
aitalost  It  there  under  the  Act  oi  Congress  of 
Mordb  a,  W87.  Connor  v.  Vicksburgh  &  M.  R.  Co.  1 
L.  K.  A.  331. 2  Inters.  Com.  Rep.  1T7.  86  Fed.  Rep. 
273;  Preeton  v.  Fire  Extlnjfuisher  Mfg.  Co.  3G  Fed. 
Eeo.  721:  Gormully  &  J.  Mfg.  Co.  v.  Pope  Mfg.  Co. 
■M  Fed,  Rep.  818:  Halstcad  v.  Manning,  34  Fed.  Rep. 
IWfi;  Denton  v  International  Co.  of  New  Mexico, 
an  Fed.  Rep.  1:  Booth  v.  St.  Louis  Fire  E.  Mfg.  Co. 
4i>  Fed.  Rop.  1;  Bensinger  Self  Adding  Gash  Beg. 
■'•<>.  V.  NaUonal  Et^.  Co.  4S  fled.  B^  81;  Na- 
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tlonal  l^poffrapfaio  Oo.  v.  New  York  TypograpUe 
Co.  44  Fed.  Rep.  Til.  Contra,  Blddler.  New  YoA, 
L.  a  *  W.  B.  Co.  a»  Fed.  Rep.  ML 

Norean  a  oorporatlon  lie  an  tntaabttantsossto 
be  suable  under  tbe  Act  of  UBT,  In  a  IMstal  oomt 
In  any  State  except  that  hr  wUoh  it  was  created, 
althouirh  its  principal  olBce  and  tbe  greater  part 
at  in  property  are  In  nnotlier  State.  Hlli  v.  IMs- 
ware,  L.  *  V.  K.  Oo.  n  fM.  Ben.  fft. 

A  corporation  organlzod  nndw  the  lawa  of  tbs 
United  States  anddolngbualneesln  a  Itrrltoryiaa 
domestto  oorporatlon  of  the  Territory,  on  which 
an  attacbment  from  a  district  conrt  of  the  Terri- 
tory may  be  rightly  served  in  such  dlstrlot.  Losss 
V.  McOartr.  6  Utah,  518. 

When  VoHMl'*  tmder  jMo/  »7A 

A  railroad  company  having  Its  pdnoiiMl  olBoein 
tbe  eastern  district  of  Texas,  but  whose  mllrosil 

extends  fn  to  tbe  western  district,  where  it  tmns- 
aot«  ordinary  business  and  has  ageots,  is  an  ia- 
babitsnt  of  tbe  western  district  within  the  meao. 
Ing  of  tiie  Act  of  ISili,  allowing  suit  to  be  brought 
lo  the  district  where  defendant  is  "  found."  Zm- 
brino  V.  Oalveston.  H.  &  S.  A.  B.  Ca  38  Fed.  Sep. 
44», 

A  corporatloo  of  one  State  doing  business  in  an- 
other  Is  found  tbere  within  the  meaning  of  (be  Act 
of  Congress  allowing  It  to  be  sued  In  tbe  dlsiriet 
where  it  is  found.  United  States  v.  Amsrican  Bell 
Teleph.  Co.  20  Fed.  Rep.  17. 

But  the  mere  presence  of  tlieoffloetsttf  a  foreign 
corporation  tn  another  State,  as  In  oaae  of  numlng 
strain  of  can  Into  the  State  for  purposes  of  exbi- 
bltion  and  advertisement  only,  doea  not  miJie  It 
an  inhabitant  of  tbe  State  or  authorize  U  to  tw 
considered  as  found  there  within  the  Act  of  Coo- 
gresH.  Carpenter  v.Westlnghouse  A.  B.O0.S  Fed. 
Rep.  484. 

Neither  will  sending  an  agent  Into  another 
State  to  make  purchases  for  tbe  oorpomUoo.  Bt 
Louis  Wire  Um  Oo.  v.  Consolidated  Bnrb  Wiie  Co. 
9Z  Fed.  Bep.  SOS;  Good  Hope  Co.  v.  Railway  Bsilh 
Fencing  Co.  2t  Fed.  Bep.  881 

A  fire  Insurance  company  of  another  State  l> 
"found  "  within  a  State  In  which  it  tns  d<<sifnated 
tbe  insurance  superintendent  as  Ita  attorney  00 
whom  process  may  be  served  as  required  by  the 
laws  of  that  State  so  that  an  aotioamay  be  broogbt 
against  tt  hi  that  diatrtoL  Wotberspooa  v.  Hsm- 
(dtusptts  Ben.  Asso.  86  Fed.  Qep.  tm.      B.  A.  B. 
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amend  bis  cotDplaltit  by'Urlkin^  out  %hc  siim 
of  ^,099,  as  the  amount  of  damages' claimcil 
by  the  plaiDtifr,  and  to  insert  in  Hen  thereof 
tbestim  of  |1,089,  "whicb  [as  tbe  Te(k>rd  re- 
cites] is  by  the  court  grabted,  and  it  1b  ordered 
that  tbe  samft  be  K)  sm^ded." 

The  record  fiirtber  reciies;  "  Whereupon 
comes  the  defendaiit,  and  files  its  answer,  and 
also  Hies  and  pre^ente  to  Ihe  court  its  petition 
and  tiond  in  ctae  form  of  taw,  praying  in  said 

SeiitloD  to  transfer  this  cause  to  the  United 
tates  crxirt  for  the  Western  Diatrfct  of  Arkan- 
sas, which  petition  to  by  the  court  denied,  for 
Ibe  reason  that  tbe  amount  of  damafies  claimed 
by  pontiff  in  bis  amended  complaint  herein  ts 
not  In  amount  sufBcient  to  autborlze  such 
transfer  to  said  United  States  court." 

Tbe  defendant  ,  obtained  a  transcript  of  the 
pToceedhtn.  md  on  Joly  81.  1891,  filed  tbe 
same  in  tlito  conrl.  The  plaintiff  filed  his  mo- 
tfon  fo  remand  the  cause  to  the  state  court, 
because:  Jh-at,  tbe  amount  in  controversy  Is  less 
than  $3,000;  and,  second,  l)ecause  the  court  bas 
no  jurisdiction  orer  tbe  parties  to  this  action. 
To  sustain  the  first  cause  tbe  plaintiff  claims 
that  tbeamendment  to  the  complaint,  changing 
tbe  amount  of  damages  prayed  for  so  that  it 
WHS  less  tlisn  f2.000.  was  made  prior  to  the 
time  the  defendant  filed  its  petition  and  bond 
for  removal,  so  that  at  tbe  time  of  filing  tbe 
same  tbe  amount  was  not  sufficient  to  authorize 
a  removal.  The  record,  as  set  out  above, 
straws  that  petitloo  and  bond  for  i;cmovaI  were 
filed  after  the  amendment  changing  tbeamouut 
of  damages  had  been  made.  The  defendant 
cays  this  to  not  correct;  that  the  petition  and 
bond  for  removal  were  filed  about  1:80  o'clock 
P.  H.on  tbelStbof  May;  that  tbeamendment 
was  not  asked  for  and  was  not  made  until 
between  5  and  6  o'clock  of  the  afternoon  of  that 
day.  Tbe  peiition  for  removal,  which  is  a  part 
of  tbe  re<»rd,  Mates  "that  the  matter  and 
■mount  in  dtopute  in  the  above-entitled  cause 
exceeds,  exclusive  of  coats,  tbe  sum  of  (2,000." 
The  clerk  of  the  court  (Mr.  Scott)  was  called 
as  a  wiiness  by  the  defendant,  and  he  teittified. 
*on  the  bcariog  of  the  motion  to  remand,  that 
the  petition  and  bond  for  removal  were  Hied 
at  about  1 :30  o'clock  P.  M.  on  the  15th  of  May, 
and  that  the  order  amending  the  complaint  was 
not  made  until  about  5  o'clock  P.  It.  of  that 
day.  Tnepiaintift  claims  tbisevidenre  cannot 
be  beard  against  the  record  of  the  state  court, 
because  it  cannot  be  attacked  by  parol  evi- 
dence. This  is  not  a  collateral'  attack  of  the 
record, — that  Is,  where  a  thing  done  is  ques- 
tloocd  In  an  independent  proc^lng;  but  it  is 
an  attack  upon  its  correctness  in  the  same  case, 
and  as  tiiough  it  was  made  in  tbe  same  court 
whicb  made  the  record.  This  proceeding 
s'snds  OS  though  It  was  a  motion  made  in  tbe 
gttrao  court  which  made  the  record  to  correct 
tbe  snoie  because  a  mistake  had  t>een  made,  for 
this  court  takes  up  the  case  where  the  state 
court  left  (tf ,  and  proceeds  in  It  as  that  court 
iroald  have  proceeded.  The  effort  here  is  to 
make  tbe  record  speak  the  truth  as' to  what  was 
done,  upon  the  suggestion  that  its  ministerial 
officer  by  mistake  has  not  correctly  recorded 
the  proceedings  In  the  order  in  which  they  oc- 
currad.  When  tbto  is  sought  to  be  done,  tbe 
iact  of  Uie  mor  liavlilg  been  cuotmltted  may 
be  shown  by  parol  evidence.  JenHntf.Ijntg, 
14  Ti.  B.  A. 
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SS  Iiid:  480;  Brown  r.  Van  Devztr,  10  Johns. 
M;  Trctfton  -r.  Rog'ts,  18  Me.  815;  3  Wharton, 
Ev.  S  983.  This  being  the  rule,  under  it  the 
evidence  of  tbe  clerk  is  admissible.  He  slates 
as  a  witness  that  the  amendment  to  tiie  com- 
plaint reducing  tbe  amount  of  damaees  datmed 
below  $3,000  was  not  made  by  the  court  until 
some  time  after  5  o'clock  P.  M.  of  tbe  iStb  d^y 
of  May  last,  and  that  the  petition  and  bond  for 
removal  were  filed  about  1:80  o'clock  P.  M.  of 
that  day.  Thto  evidence  of  the  clerk  Is 
strengthened  by  tbe  petition  fbr  removal.  X 
must  take  the  fact  that  this  amount  of  $1,999 
was  not  the  amount  claimed  In  the  complaint 
at  the  time  of  the  filing  of  the  petition  and  bond 
:  for  removal  as  being  established,  and  that  at 
that  time  tbe  amount  was  in  excess  of  $3,000. 
Tbe  case  as  made  1^  tbe  complaint,  and  as  it 
stood  at  the  time  of  the  filing  of  tbe  petition 
and  bond  for  removal,  to  tbe  test  of  the  right 
to  a  removal.  Graves  v.  Gn^n,  188  U.  8. 571, 
3S  L.  ed.  463;  JacJtwn  v.  Allen,  1B3  U.  S.  27, 
88  L.  ed.  249.  If  the  amount  was  $3,000  at 
1:80  o'clock  P.  M„  when  defendant  filed  its 
petition  and  bond  for  removal,  and  the  other 
fact  in  tbe  shape  of  the.  proper  citizenship  of 
tbe  parties  existed  at  that  time,  tbe  effect  was 
to  work  a  removal  of  the  case,  and  the  rightful 
jurisdiction  of  tbe  state  court  over  the  case 
ceased  eo  inslanti.  Section  75,  chap.  17, 
Dillon,  Removal  of  Causes.  When  the  right 
of  removal  has  become  perfect,  it  cannot  be 
taken  away  by  a  subsequent  amendment  in  tbe 
state  court,  such  as  by  a  release  of  part  of  tbe 
debt  or  ^ma«es.  Imbville  v.  Ooepa;  78  U. 
8.  «  Walt,  m,  18  L.  ed.  8S3;  Ptnrm  v.  Paw- 
TOM,  1  Fed.  Rep.  479;  Dillon,  Removal  of 
Causes,  chap.  18.  %  76.  As  far  as  amount  to 
concerned,  it  was  sufficient,  under  tbe  law,  to 

S've  the  defendant  the  right  of  removal  at  the 
ne  itfiled  its  petition  and  bond.  But  plaintiff 
in  bto  motion  seta  out  that  ^e  court  has  no  ju- 
risdiction of  tbe  parties,  Thto  to  because  the 
defendant  ia  a  corporation  of  the  State  of 
Arkansas,  and  the  petition  for  removal  shows 
that  plaintiff  to  a  citizeu  of  Arkansas.  The 
complaint  also  alleges  that  tbe  defendant  to  a 
citizen  of  Missouri.  This  court  held  in  James 
V.  St.  Louis  &  8.  F.  M.  Co.,46  Fed.  Rep.  47, 
tbat  defendant,  a  corporation  of  Missouri,  bad, 
virtue  of  the 'Act  of  tbe  Arkansas  Leglflature 
of  March  18,  1889,  become  also  a  corporation 
of  Arkansas.  But  did  this  Act  make  it  any 
less  a  corporation  of  Missouri,  by  which  State 
it  was  first  incorporated?  The  fact  tliat  the 
defendant  holds  and  exercises  chartered  powers 
by  tbe  common  legislation  of  two  States,  and 
exercises  a  common  citizenshlpof  those  Stal^, 
does  not  destroy  Its  right  as  a  citizen  of  Mis- 
souri, for  it  does  not  take  away  the  fact  of  it^ 
citizenship  in  such  State.  Horne  v.  Bostoji  <£  M. 
R.  Co.  62  N.  H.  454,  and  ffornf  v.  Bofton  <£  .V. 
R.  Co.  18  Fed.  Rep.  CO;  Chicago  &  N.  W.  It. 
Co.  V.  W/iitton.  80  U.  8. 13  Wall.270,  20  L. ed. 
671.  The  reasoning  of  the  court  in  0ikago  dk 
W.  I  B,  Co.  T.  £afe  Bhore  A  M.  S.  R.Oo.  5 
Fed.  Rep.  19.  and  in  Vpkoff  v.  Chiaao,  St.  L. 
<fc  A".  0.  B.  Co.  5  Fed.  Rep.  545,  and  Nashua  <C 
£.  B.  Corp.  V.  SosioH  d  I.  R.  Carp.  136  U.  8. 
856,  34  L.  ed.  868,  as  1  conceive,  fully  sustains 
tbe  above  position.  The  supreme  court  in  tbe 
last-named  case  said:  "From  tbe  cases  we 
have  cited,  it  to  evident  that,  by  tbe  general 
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law,  raaroad  companies  created  hf  two  or 
niOK  States,  tbouj^  joined  fn  thdr  iDierests. 
in  tbe  operations  of  tbelr  roads.  Id  the  issue  of 
their  stock,  aodin  the  division  of  their  profits, 
so  as  practically  to  be  a  single  oorporation,  do 
not  lose  their  identity,  and  Ibat  each  one  tias 
its  exisleoce  and  its  slandiog  in  the  courts  of 
tbe  country  only  by  virtue  of  tbe  legtolation 
of  the  State  by  which  it  is  created." 

Tlie  effect  of  the  legislation  of  A.rkan8as 
making  tbe  defendant  a  corpcration  of  the  Slate 
of  Arkansas  cannot  be  so  construed  as  to  take 


away  tbe  right  of  flie  defendant,  created  by 
law  a  dtizen  oS  Hiiioari.  from  gcAog  Into  the 
federal  court,  or  hindering  a  dtiaen  from 
brioging  a  suit  against  it  In  such  courts,  as  to 
do  so  would  be  an  exercise  of  power  by  (be 
Legislature  of  the  State,  which,  under  the  Con- 
Mitution  of  tbe  United  States,  belongs  alone 
to  Congress,— that  of  defiling  tbe  Jomdiction 
of  tbe  federal  courts.  I  believe  the  sHuation 
of  the  parties  in  tbe  case  Is  swA  that  Jnrladic- 
tion  exists  in  this  court. 


OREGON  SUPREME  COURT. 


D.  D.  LEVENS.  Adinr.,  etc.,  of  D.  A. 
Leveos,  Deceued,  Se^., 
e. 

W.  F.  BRIGOS  and  Wife,  Impleaded,  etc., 
ApptM. 

(  Or.  ) 

I .  ' »  n^ea— at  bi  »  note  to  pay  in* 

te  ^ .  on  ancaEB  of  tntercsc  is  iniquitous  and 
Invuwj. 

S.  An  fcgroeMont  tor  a  npoel&ed  per- 
eeatac^e  i»  case  a  note  is  "collected  hy  prooees 
of  Isw  or  by  rd  Bttorney"  Is  Invalid  althoutrti  a 
provJskm  for  a  reasonable  attoraey'b  lee  to  be 
ascertalne*!  by  tbe  court  would  be  good. 

(November  «,  1891.) 

APPEAL  by  defendants  Brigi<8  and  Wife 
from  a  decree  of  the  Circuit  Court  for 
Donfrlass  County  in  favor  of  plaintiff  in  a  suit 
brought  to  foreclose  a  mortgage.  Modified. 

Statement  by  Stralian,  Ch.  J.. 

The  complaint  alleges  that  on  the  3-^tli  day 
of  April,  1881',  at  Canyonville,  Douglas  Coun- 
ty, Or,  tbe  defendants  W.  F.  Briggs,  and 
EHzn  hctb  Brf ggs  made  their  promissory  note  of 
that  dale,  and  thereby  promised  to  pay  to  Dan 
A.  Levens  or  order  $3,500,  ten  yenrssfterdale, 
with  interest  tbereon  at  the  rate  of  10  per  cent 
per  annum  from  date  until  paid,  the  interest  io 
be  paid  annually,  and,  if  not  ,so  paid,  to  be 
considered  ss  an  additional  amount  of  princi- 
pal, nnd  to  bear  like  Interest  per  annum,  and 
a  reasonable  sttomey's  fee  to  be  added  If  col- 
lected by  process  of  law  or  by  an  altomey,  for 
▼alue  received.  The  complniot  then  alleges 
the  making  of  the  morteage  to  secure  the  pay- 
ment of  the  note,  describes  tbe  premises,  and 
contains  the  nece.osary  facts  to  entitle  tbe 
plaintiff  to  a  dt'cree  of  foreclosure,  and  de- 
mands a  decree  for  the  nam  of  £4,030.43  and 
$400  attorney's  fees.  Marks  &  Co.  and  Msn- 
ning  were  made  defendants  as  subsequent  tfea- 
holders.  They  answered,  alleging  tbe  nature 
of  their  respective  liens.  Briirgs  and  wife  an- 
swered, admitting  that  they  executed  a  note  to 
said  D.  A.  Levens  in  the  sum  of  $2,000,  pay- 
able ten  years  after  date,  with  intnost  tbereon 
at  the  rate  of  ten  per  cent  per  annum;  but 


Note,— For  notai  on  sdpnlations  sa  to  attaniar^ 
fees,  see  Bowie  v.  Hall  (lOLi  1 U  B.  A.  64Si  WrlvU 
T.  Travcr  (Mleb.)  8  L.  R.  A.  AD;  Ezohnnge  Bank  ot 
Dallas  V.  Tattle  (N.  If.)  7  L.  B.  A.  4tt. 
UL.  RA. 


deny  that  by  the  terms  of  said  note  tb^  pnm- 
ised  or  agi«ed  to  pay  a  reasonable  attorney's 
fee»  or  any  attorney's  fee,  if  said  note  ibouU 
be  ooliected  by  process  of  tow  or  by  an  attor 
ney;  admit  tbe  execution  of  tbe  mortgage  *o 
secure  the  payment  of  said  note,  but  deny  that 
there  is  due  or  unpnid  on  said  Indebtednesstbe 
sum  of  $4,030.^  or  any  other  or  greater  sum 
Ibao  1:3,531.28;  deny  also  the  reasonableness  of 
Ibe  attorney'a  fee  claimed.  For  a  separate  de- 
fense tbe  ansner  then  sets  out  a  copy  of  ssld 
lote  as  follows: 

"$8,1100.00  CanyonviUe,  Oregon. 

April  25,  \m. 
"For  vsliie  received,  ten  years  after  date, 
we,  or  either  of  ns,  promise  to  pav  to  Dan  A 
Levens  or  ' order  two  thousand  Ove  hundred 
dollars,  U.  8.  cold  coin,  with  interest  thereon 
in  like  gold  coin  at  the  rate  of  ten  per  cent  per 
annum  from  date  until  paid;  and  we  hereby 
further  ajifree  Ibat,  if  tbe  interest  shall  not  be 
paid  nt  the  expiration  uf  each  year,  that  said 
accrued  interest  shall  be  considered  as  so  ad- 
ditional amount  of  princi|Ml  to  tbe  original, 
and  bear  like  interest  per  annum  from  ibedaie 
of  the  expiration  of  each  year.  The  interest 
ou  tbe  latter  is  to  be  paid  in  like  manner  as  tlie 
original,  and  ten  per  cent  to  be  added  for  at- 
torney's fees  if  collected  process  of  law  or 
by  an  attorney.  W.  F.  Briffl^s. 

Elizabeth  Bn^" 

That  thereafter  tbe  said  defendants  paid 
upon  said  promissory  note  the  followingeums, 
to  wit:  April  35,  1888.  $36  90;  July  25. 188il, 
tm-.  June  28.  1884,  $tKI0:  October  23, 1»S, 
|100.  That  there  is  now  due,  owfaig,  and  un- 
paid upon  the  said  promissory  onle  tbe  sum  of 
$8,531.33.  and  no  more.  The  an.swer  con- 
tained another  separate  defense,  alleging,  in  ef- 
fect, that  said  note  was  usurious  by  leasnn  of 
the  particular  provisious  therein,  in  suhslanre, 
that  accrued  interest,  after  due.  might  bear  hi- 
tcrest.  These  defenses  were  demurred  to.  and 
on  the  15th  day  of  July,  1891.  tbe  court,  beinr 
in  doubt  what  judgmrat  ougbtto  be  entered 
tbereon,  took  tbe  same  under  adTiwmeni. » 
tbe  record  recites;  but  the  demurrers  are  r.oi  in 
the  transortptj  nor  does  tbe  record  dieclow 
what  dispositioo  the  court  n^ade  of  them.  But 
on  tbe  19th  day  of  July,  1691,  a  decreeof  fore- 
closure wasentered  infavorof  i^otiff  fwtbe 
nim  of  $4,180  and  $400  attorney's  fees,  from 
whicti  tlie  defeodants  Brlggs  and  wife  bafe 
■ppealed. 
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JfK  J.  O.  MlvHott,  for  «{ipe1Unis: 

Tbis  otmrt  held  in  tb«  earn  of  Balfowr  v. 
Davit,  14  Or.  47,  that  the  court  -woold  not  al- 
low an  attorney's  fee  wbere  the  parties  con- 
tracted for  a  certain  per  cent  in  case  suit  was 
brought  to  enforce  the  claim. 

See  also  OmmerHeU  Hat.  Bank  of  Ogden  t. 
Datidmm,  16  Or.  57. 

Where  a  note  is  gWen  payable  on  loofc  time, 
irltb  iotereet  payable  anaualty,  aucb  iotereat 
cannot  be  added  Id  the  principal  and  draw  in- 
terest, unlesB  when  the  interrat  becomes  due 
the  parties  a^rree  that  the  same  shall  be  added 
to  the  principal.  Nor  will  a  contract  in  ad- 
nnee  to  pay  compomid  Intereat  be  enfbreed  In 
law  or  in  equity,  bat  after  rimple  Interest  has 
accrued,  a  contract  that  H  shall  thereafter  bear 
interest  is  ralid. 

1  Suth.  Dam.  pp.  678,  6^;  1  Jones,  Hort. 
S  650:  Murrey  V.  Oliver,  8  Or.  63»;  Edwards, 
Notes  and  Bills,  ISth  ed.  §  499;  8  Parsons, 
Cont.  •  153;  Drurp  v.  Wolfe,  184  IlL  894; 
Van  BeTutAooten  v.  Lawaon,  6  Johns.  Oh.  818, 
2L.  ed.  186,  10  Am.  Dec.  383:  Gonneetimtt. 
Jaekwon,  1  Johns.  Ch.  18,  t  L.  ed.  41,  7  Am. 
Dec.  471;  Ma»&n  t.  OatUnder.  3  Minn.  860,  72 
Am.  Dec.  102;  Bveckenridge  v.  Brook$,  8  A. 
K.  Marsh.  885, 12  Am.  Dec.  401;  Oox  r.  Smith. 
2  Nev.  161,  90  Am.  Dec.  476;  Banks  v.  Me- 
OleUan,  S4  Mil.  62.  87  Am.  Dec.  S94;  Bounnan 
J.  AeeUsail)Mhyll,  1891. 

Mr.  WllUam  B,  '^lUa,  tot  respondent: 

Tbis  note  provides  that  if  the  interest  is  not 
paid  annually  it  shall  bear  interest  at  the  same 
rate  a<)  the  pj^lndpat.  This  agreement  is  valid 
and  foundra  upon  a  sufficient  consideration. 

flatfiawixy  v.  Miodg,  11  Or.  66:  Garter  vi 
Carter,  76  Iowa,  474;  Wood  v.  Wkider.  67 
Iowa,  €76}  Biae  r.  SttranU,  00  Hiai.'884;  Bovh 
env.  BarkMhh.mS.  C.  148;  Kura  y.  Sujtpi- 
grr.  18  111.  App.  680;  Vaughan  t.  Kmvan,  B9 
Ark.  114;  Thaaery.  Wilmington  8.  Min,  Cb. 
10510.  540;  Mvetterv.  MeSregot,  98'OliioBt. 
266. 

A  stipulattoa  for  attomey'a  feea  In  a  note  is 
Talid. 

P^yarr  r.  Ctde,  11  Or.  80,  60  An.  Bep.  Ml ; 
BuliTigY.  Drwwi/,  7  Watts,  186;  Smith  v.  &7* 
t,  83  Ind.  381. 


Strshaa*  Ck.  J.,  deliwed  the  opinon  of 
tiie  eoort: 

Upon  tbis  appeal  twoquesttona  were  ai^ed. 
The  first  was  tliat  the  court  erred  ia  finding 
the  amount  due  on  said  note  and  mortgage  to 
be  $4,180,  instead  of  $8.631.8it,  and  the 
second  was  that  the  court  erred  Id  allowing 
$400,  or  any  sum,  as  attorney's  fees.  These 
questions  will  be  separately  considered. 

1.  The  only  contention  of  the  appellants  on 
the  first  propositlrai  itthatthaeourt  should  not 
have  computed  interest  upon  interest  after  it 
aBnually  became  due  and  remained  unpaid 
agreeablv  to  the  terms  of  the  note.  Itwae 
coDceded  upon  the-  argument  here  that,  If  the 
plaintiff  was  entitled  to  interest  on  the  accrued 
mteiest  after  ft  became  due  and  remained  un- 
faSd,  then  that  ibe  amount  of  tin  decree  is 
correct.  On  the  other  band,  it  was  conceded 
by  ptaintlfl's  counsel  that,  if  the  plaintiff 
was  not  entitled  to  said  interest  on  the  accrued 
interest  after  It'  becaoieduo.  then  CbattlK  de- 
cm  would  tnra  to  be  modlfled,  as  claimed  tqr 
14I..II.A. 


appellant:  fo  other  words,  the  amount  of  In- 
terest upon  overdiu  interest  would  liave  to  be 
deducted  from  the  amount  found  due  by  the 
)ow«  court.  The  sole  question,  therefore,  is 
irbether  or  not  it  is  lawful  for  parties  to  con- 
tract in  the  same  writing  evidencing  the  prin- 
dpat  debt  (or  interest  upon  Interest  after  it 
shall  become  doe  and  remain  unpaid.  Tbe 
general  trend  and  effect  of  all  the  earlier  cases 
and  authorities  are  against  the  validity  of  that 
part  of  such  a  contract  which  attempts  to  pro- 
vide for  compounding  the  interest.  Though 
not  usurious,  such  contracts  are  said  to  be  in- 
iquitouB,  and  will  neither  be  enforced  lo  courts 
of  law  nor  eqal^.  Tyter,  Dsurr,  841.  And 
Ohane^lar  Kent  said.  In  Vim  EmucHooten  r. 
TMOBon,  6  Johns.  Cb.  818,  8  L.  ed.  186,  10 
Am.  Dec.  888,  that  aa  agreement,  made  at  the 
time  of  tbe  original  contract  of  loan,  that  in- 
terest shall  begin  and  run  upon  the  lawful  In- 
terest from  the  period  stipulated  for  Its  pay- 
ment, is  not  valid.  Breekenridge  v.  Brookt,  8 
A.  K.  Marah.  885,  18  Am.  Dec.  401,  is  to  the 
same  effect.  Connecticut  v.  Johnaon,  1  Johns. 
Ch.  18,  1  L.  ed.  41,  7  Am.  Dec.  741,  holds  tbe 
same  doctrine,  and  the  following  anthorilics 
announce  the  same  view:  8  Kandolpb,  Com. 
Paper.  §  1706;  Bowman  v.  Nedep  (III.)  87  N. 
E.  Rep.  768;  7<mng  v.  HUl,  67  N.  T.  162.  83 
Am.  Rep.  90;  Thayer  v.  WUmington  8.  Min.Co. 
106  m.  640;  8Meag  v.  Thmnptm,  84  Pa.  Sl«; 
Rom  v.  Brittoeport,  IT  Oonn.  348;  Drurp  T. 
Wolfe,  184  111.  394:  Perkine  v.  CoUmaH.  61 
Miss.  298;  OatUn  v.  Li/man,  16  Vt.  44,  and 
Judge  Redfield's  votea.  On  the  other  band,  a 
very  respectable  array  of  authorities  hold  the 
contrary  rule.  In  HcOe-v.  Hate.  1  Coldw.  1888, 
It  was  beld  that  parties  to  a  loan  may  lawfully 
agree,  when  It  fs  made,  that,  if  tbe  interest  is 
not  paid  at  tbe  time  stipulated;  It  shall  be 
treated  aa  pdnolpnl.  and  bear  interest.  See 
also  authorities  cited  in  note  to  Calhoun  v. 
Mar*hall,  84  Am.  Rep.  101;  Vavghan  v. 
Kennan,  88  Ark.  114;  Wood  v.  Whitier,  67 
Iowa,  676;  If  Lawson,  Rights,  Rem.  &  Pr. 
^  2448;  MiutUr  T.  MeOr^gor,  Ohio  8t 
266;  Bowen  r.  Barhadaln,  88  9.  C.  142; 
Doig  V.  Rarktey,  8  Rich.  L.  125,  45  Am.  Dec. 
763;  TalUaferro  v.  King,  0  Dana,  881,85  Am. 
Dec.  140;  Bledsoe  v.  Nixon.  69  N.  C.  89,  19 
Am-.  Rep.  6*9;  Pearee  v.  Henneatg,  10  R.  I. 
228;  PletTce  v.  Howe,  1  N.  H.  179;  Townmnd  T, 
Biln/,  46  N.  H.  800. 

There  have  been  two  cases  in  this  court  In 
which  the  question  of  comFMund  ioterest  was 
referred  to.  The  first  is  Murray  v.  Olirfr,  8 
Or.  589;  but  the  question  In  that  case  tamed 
upon  the  construction  of  the  Statute  of  1864. 
That  statute  expressly  allowed  interest  to  be 
compounded,  but  prohibited  it  oftener  than 
once  a  year.  In  an  action  upon  a  note,  which 
provided  for  the  payment  of  tnierrst  balf- 
yeariy,  and  to  be  compounded  If  not  paid 
when  due,  the  court  held  the  contract  severa- 
ble, and  enforced  the  note  in  all  respects,  ex- 
cept the  interest  was  not  compounded,  ffath- 
awag  v.  Meaifia,  11  Or.  66,  was  an  action  on  a 
note  friven  for  Interest  upon  Interest  after  it 
bad  aoemed  and  become  due  according  to 
a  previous  agreement'  to  pay  it,  and  it  was 
heU  tliat  the  claim  to  interest  upon  intoresi 
was  regarded  ■»  f ar  an  equitable  one  tfaat  a 
note  gmn  i<st  the  payment  of  tt  woold  benu- 
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talned  aod  eDforocd  u  fouoded  upon  a  suffl- 
eleat  ooasideutioa.  Id  Aou  ICngl^nd  Morlg. 
Seeur.  Oo.  v.  Fa<fer,  12  Sawy.  62,  Fed,  Rep. 
30S,  it  WB6  held  tbat  a  contract  to  pay  iQter(>^ 
on  a  coupon  or  interest  note  After  maturity 
.would  be  eufoxced,  but  more  kringent  line 
of  autborities  on  the  subject  allow  this  aa  an 
exception.  LookioKat  tbe  policy  of  tbiB  State 
on  tbe  subject  of  usury  and  Interest,  as  well  as 
tbe  Kcoeral  principles  upon  wbk-b  tbe  rule  re- 
ferred to  is  founded,  we  are  led  to  follow  tbe 
cases  first  cited  io  tbis  opinion,  and  to  bold  tbat 
interest  upon  interest  is  not  collectible  when  it 
is  stipulated  and  provided  for  in  the  bame  in- 
Blrnincnt  securing  the  principal  debt. 

2.  The  remaining  question  is  whether  any 
attoniey's  fee  Is  collectible  under  this  note. 
In  Batjourv.  Datit,  14  Or.  47,  (be  purtles  con- 
tracted for  a  specified  percenta^^e  In  case  of 
suit,  and  we  refused  to  enforce  it,  or  to  allow 
any  attorney's  fee.  Had  tbo  note  provided 
for  a  reasonable  attorney's  fee.tobeascettaioed 
by  tlie  court,  as  was  done  Id  Pegatr  v.  Cole.  \X 
Or.  89,  there  could  have  been  no  legal  objeo- 
tlon;  but  wbere  tbe  parties  stipulalod  for  an 
oppressive  and  unconscionable  amount  oo 
court  ought  to  enforce  it.  And  because  that 
method  bad  grown  into  ao  opprobsiTe  abus», 
and  tbe  couns  were  being  used  to  make  it  ef- 
fecttial,  we  thought  best  to  annonnce  the  rule 
that  no  attorney's  fee  wouM  he  allowed  by  tbe 
courts  if  tbe  amount  thereof  is  specified  in  the 
conlract.  Tbe  reasons  are  obvious.  No  one 
can  know  beforehand  tbe  value  of  legal  serv- 
ices in  enforcing  collection  until  thdr  extent 
is  certainly  known.  It  a  stubborn  defense 
were  inierpMed,  and  the  case  should  be  car- 
ried to  the  higbest  court,  certainly  a  somewhat 
more  liberal  amount  ought  to  be  paid  than  If 
tbe  defendant  made  defauU.  Besides,  If  it  he 
conceded  that  the  parties  may  specify  tbe 
amount,  if  it  be  reasonaMe.  it  is  moewhatdif- 
ficult  on  inlndplfl  to  nqr  tliey  shall  not  de- 
termioe  'ior  theouelvea  what  is  muMoahle. 
This  case  falls  within  BeUfimr^.  JDani,  ivftra, 
and  must  be  controlled  by  it.  It  therefore  fol- 
lows  tbat  there  must  be  a  foreclosure  for  tbe 
amount  due  upon  tbe  note  and  simple  interest, 
and  there  will  be  no  allowance  for  attorney's 
fees. 

7'Ae  d^ree  appealed/ivM  witl  be  modified  ae- 
oording  to  Uiia  Dpiolon. 


B.  MARKS  et  al.,  AppU., 
t. 

6.  O.  MILLER,  Be^ 

I  Or.  1 

*1.  la  moat  oTthe  Statea  U  la  pFOTld«d 
that  eh«itt»I  mor^Hsgea  MwU  be  fll^ 
In  a  deali(Mt«d  ottoe*  or  r(x»ir>led.:br  else 
thef  sliall  not  bo  valid  w  sgafuat  vre^Utora  of  tbe 
mortffsirot  or  subsequent  purcbast-ra  or  Id  cum - 
bram-erp  wKh  n«Hi(.-e:.  udU«»)  rhe  pnipertr  mort^ 
gAffcA  Is  delfverrd  b>  and  retained  t>7  the  inort- 
gtniees.  '  ' 

•Hoa»t  notra  br  LOHP,  J. 

No™.— Fiarti«*«  oil  effect  of  momracors  retalfr- 
Hig  poffic<nfoa«(  nM«tK«Bed  chattels,  see  Haogeo 
V.  Uad)e«»BMet'(K.  V.>AL.H.A.1«Z. 

14  L.  R.  A. 


8.  Vn^ar  onr  Aat***.  irt^-^  «Imtt«l 
mortga,|^  bus  sot  bMa  fil«d.  »  pre- 
■axnptlon  of  ftmud  is  created  from  the  tv- 
tentiMi  of  posscualon  of  the  mortgased  propertr 
btr  the  mcvtfouror,  which  may  te  rebutted  hr 
showimr  that  it  was  made  In  itood  fhtth  and  for  a 
valuable  ooQsMerattoo. 

(November  St,  UBL) 

APPEAL  by  plaintiflb  from  a  judgment  of 
the  CSrcuit  Court  from  Douglas  CnoDty  in 
favor  of  defendants  in  an  action  brottpht  to  re- 
cover poBsesrion  of  certain  penonal  propeity. 

Aererwd. 

Tbe  facts  sufficiently  appear  in  the  opinion. 
Mr.  William  R.  WilUa,  for  appellants: 
.  The  plaintiffs,  mortgagees,  are  entitled  to  tbe 

nession  of  tills  proper^,  and  to  recover  it 
ii!i  form  of  action. 
Hill's  Code,  p.  256,  g8887.  p.  1640;  J.  I.  Ca*e 
Thrabing  Maeh.  0>.  v.  GampbtU  (Or.)  Feb. 

1,  \m. 

Wells,  at  the  time  this  action  waseommeoced, 

had  no  interest  in  this  property  subject  to  levy 
or  sale  by  bis  creditors. 

Leadbetterv.  LeadbetUr.  1S6N.T.  298;  Jfoa- 
chesUr  V.  Tidb  tU.Zl  N.  Y.  219;  HaUv.Baaw- 
soR,  85  N.  Y.  S74;  Qeien  v.  Brown.  22  N.  T. 
37. 

The  qiiestloD  fif  fraudulent  latent  Is  a  que*- 
tlon  of  fact,  and  not  of  law. 

Code,  g  8008,  p.  187S;  Cmmaham  v.  &Atea&. 
127  Ind.  S07;  Fitzgerald  v.  Mtyer,  2S  Keb.  77; 
Siedeitbaeh  v.  RiUy.  Ill  N.  Y.  6«0. 

Tbe  allegation  of  ownership  in  the  com- 
plaint can  be  proven  hf  abowioir  a  dtattel 
mortgage  and  a  breach  of  111  amfntfoaa. 

ifiMcr  V.  Jdbrmm,  4S  Htnn.  99. 

Mr.  t.  W.  Baaalltn,  fM*  rsapoMlent: 

All  deeds  ttf  gift,  an  eosverascea  and  all 
tranefers  or  aaalgnnoits  veebal  •t  written,  of 
goods  and  chattels  oe  things  to  action,  »a4f 
ta-traat  for  ths  pecaon  nrtclBff  the  mmn,  aliall 
be  void  as  agalost  tbe  creditors  axIstlBC  «r  sab- 
•equnt.  of  saeh  pemon. 

2  HtU's  Cod«.  I  30SS,  p.  1871. 

n  shkll  be-  the  datr'  of  tbe  conrtr  elert. 
upon  tbe  preseatatlon  for  fhst  parpoac  «f  any 
mortgage  or  ooovejaDce  ial<>iided  to  operate  as 
a  mortgage  of  goods  and  chattels,  or  a  copT  of 
anjr  sach  Instrmneot,  abd.  the  pajment  «f  bK 
fees,  to  Indorse  thcn^OD  the  time  of  recctviDC 
tbe  same,  and  to  deposit  such  Instromeot  or 
eop7  In  his  olB«^.  to  be  kept  for  the  inspection 
of  all  persons  lotemittd. 

%  UllU  Code,  I  .1054. 

F.very  such  mortgage  tdiall  oease  to  be  vaKd 
as  against  creditors  of  tbe  person  making  tlie 
same,  or  sntnequent  pnrcbBsera  or  morigagom 
in  good  faith  after  the  explratioo  of  one  year 
from  the  filing  of  tlid  same,  etc. 

2  HSU.  Code,  ^  S054.  8056.  pp.  1371,  ISTS. 

A  chattel  mortgage  is  void  as  against  lexecn- 
tion  creditors,  who  levy  after  the  making  of 
the  mortgage,  but  prior  toils  reeor^g. 

8  Am.  &  Bug.  Encyclojh  Law,  p.  102. 
3^  cases  cited;  Hermann,  Ghat.  Mart.  %  79.  p. 
159.  cases  dtcd.  ' 

A  mortgage  does  not  become  a  valid  Ilea 
against  creditors  of  the  mortgagor  undl  it  la  ro- 
cwded. 

Jo^  Chat.  Mort.8ded.  efiSST,  M8:  JVVrlUt'* 
T.  BttfSprkig  Vo:n  Or.  410;  90  An.  Rrp.477; 
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Gtoper  V.  Brock,  41  Mich.  4ftl ;  Hurd  w.  BrieuM, 
87  Micfa.  4B4;  AUoofc  t.  iTorAmy  19  Or.  8;  £<As 
V.  HighjUHd,  15  Or,  m 
Notice  by  a  debtor  to  &  sberiff  when  be  was 

erooeediDg  to  atiaeb  or  to  lev;  apon-  pnopnly 
I  Dot  ootKo  to  the  creditor  for  wbom  the  Ibvy 
ts  made. 

JoDBfl,  Cbat.  Hort.  §  811;  Freem.  Bxecu- 
tiODS,  |g  348;  BoAreinger  y.  Vreigktm,  10  Or. 
46;  Slow  T.  Mmne^  18  N.  H.  46;  MeOartky 

V.  ffntM.  38  MioD.  lea. 

I«ord,  J*^  delivered  tbe  o^iin  <A  the  court: 
This  is  an  acifon  to  recoTor  peraooal  pcot^- 
criy.  TbecomplaiDtall^os,  iniubstaDce.  that 
plaintiSs  are  partners  in  tbe  firm  .  of  8. 
Marks  &  Co, ;  Umt  at  tbe  titne  mentioned  tbe 
^sintiflB  were  and  still. are  tbe  owners  and  «i- 
titled  to  tbe  immediate  posseasion  of  tbe  per- 
■onal  property  mentiooea  in  tbe  complaiat,  of 
tbe  aggregate  value  of  $676;  that  said  prt^rty 
was  in  tbe  posst'ssion  of  W-  R.  Wells,  with 
whom  tbe  plaintiffs  had  left  tbe  same  for  care 
and  aafekeepiag;  tint  on  tbe  lOtb  day  of  Feb- 
ruary, 1801,  defendant  wrongfully  look  said 
goods  from  tbe  poeaessioD  of  said  Wells,  and 
wroDsfoUy  detained  the  same,  to  plsfotiff's 
damage  oi  $100;  that  plaintifls  demanded  tbe 
ponenion  of  tbe  defendant;  that  before  this 
action  the  time  for  which  Wells  was  to  keep 
said  goods  bad  expired;  and  demands  tbe  pos- 
ses&ion  of  such  chattels,  or  Ibe  sum  of  $678, 
their  value,  aod$IOOdamage9.  Alterdenying 
tbe  allegatioofl  of  tbe  complaint,  for  a  fur- 
ther and  separate  answer,  tbe  defendant,  io 
snbstADce.  aiWgBs  that  lie  was  sheriff  of  Dong- 
las  C'ouohr;  that  Caro  Broa.  rraovereda  Ju  'g- 
ment against W.RWeUBfor$677:  ibatexei-u- 
tioD  was  issued  tbereoo.  and  delivered  to  the  de- 
feDdaDt,and  that  by  bia  deputy  be  duly  levied 
upoD  and  took  possession  of  tbe  property  men- 
tioDMi,  etc.;  that  it  was  tbe  sole  property  of  said 
Wdla^and  io  bia  poaaeaeiun ;  and  demaoda  costs, 
etc.  The  reply  denied  tb«  allegations  of  the 
answer.  The  uill  of  ezceptiooB  shows  that  tbe 
{daiotiffi,  to  maintain  the  issues  on  Ibeir  part, 
called  as  a  witnesaA.  Harks,  whoteetlfled  ibat 
be  wasamember<rftbe  firm  of  B  Marksft'Co., 
plaintiffK;  that  on  the  Mb  day  of  February,  1691, 
William  R  WellsowedS.  Markfi&Co.  $i!,OUU, 
and  on  that  day  gave  8.  Marks  &  Co.  a  cdiaiiel 
mortgaf^  on  the  property  raeolloned  in  the 
complaint  to  secure  toe  payment  of  tbe  same. 
The  chattel  mortgage  is  In  tbe  usual  form,  and 
provides  that  if  default  be  made  in  tbe  pay- 
ment of  the  amounts  due,  or  should  said  Welts 
injure,  sell  or  dispose  of  tbe  same,  or  remove 
any  putontof  the  said  coun^,wltbou(  tb^  writ- 
ten cooMut  of  aaid  Marks  &  Co.,  etc. ,  the  plain- 
tiffs  shall  take  poadsssion  of  tbe  same,  wherever 
mch  projwrty  may  be  found,  nnd  sell  tbe  snmc 
■t  puuic  or  private  nle,  as  tbey  may  see  fit. 
The  plaintiffs  then  offered  in  evidence  tbe  said 
mortgage,  which  tbe  defen<1ant  objected  to  as 
hnroaterial  and  irretevant,  and  tbe  courts  sua- 
lainedthes  me.  Tneplaintiffstbeocalledasa 
witness  William  R  Wellf),  who  testified  that  be 
gave  raid  mortgage  io  ibe  plaintiffs,  and  was 
present  when  (fie  sbeHff  levied  upon  the  prop* 
erty  mentioned  In  tbe  complaint;  and  be  was 
then  asked  to  stale  whether  be  dl&  or  did  not 
tell  tb«  sheriff  before  be'  levied  upon  tlifs  prop- 
"Tf  tK.i  tiie  proper^  did  not  belong  to  I^, 


but  that  It  belonged  to  S.  Marks  So  Oa ,  which 
question  being  objected  to  as  irrevelant  and 
immaterial,  the  courts  sustained  tbe  objectton. 
The  plaintiffs  then  icsted.  when  the  defeodant 
moved  for  a  nonsoit  for  want  of  evidenoe  to 
support  the  actkio,  which  the  court  allowed, 
and  dismisaed  tlK  |aiT. 

In  regard  to  the  chattel  mortgage  offered  in 
evidence.  Uie  record  dlsclnaes  that  it  was  ex- 
ecuted on  tbe  9th  day  of  February,  1891,  bat 
that  it  W9S  not  filed  until  tbe  )2tb  day  of  Feb* 
Tuary,  1^,  and  that  tbe  writ  of  exf>ciitinn  is> 
sued  upon  the  judgnent  io  faTor<tf  Caro  Bros. 
waseKcouted  by  ue  defendant  on  the  lOtb  day 
of  Fetmiary,  1^1,  by  takioi;  tbe  said  property 
into  his  poEteesaion.  It  is  thug  seen  that  this  & 
aoontrOTeitsy  between  the  plaiotiffB,  who  claim 
undtflT  a  chattel  mortgage  whicfa  had  not  been 
filed,  and  the  defendant,  who  had  levied  upon 
tbe  |»operty  io  bebalf  of  execution  creditors. 
Tbe  conteoilon  of  the  plaintiffs  is  that  tbey  are 
entitled  to  the  possession  of  tbe  property  moit- 
ga^.  and  to  recover  It  In  this  form  of  action, 
while  tbe  defeudant  (iaims  that  be  has  a  rigbt- 
lo  the  possession  of  the  property  by  virtue  of 
tbe  levy  of  tbeexcvutlon  against  the  mortgagor, 
Wells.  The  ground  of  their  difference  is  ibis: 
Tbe  plaintiffa  contend  that  the  possession  of 
mortgaged  chattels  the  mortgagor  create*  a 
presumption  of  frand  only,  wbico  is  dlspnta- 
ble,  but  which  presumptiou  does  not  exist 
when  tbemortnage  la  duly  filed,  but  that  the 
failure  or  neglect  to  file  it  does  not  invalidrite 
it,  but  simply  creates  a  presumption  of  fraud: 
while  Ibe  defendant  contends  that  the  chattel 
mortgage  Is  valid  only  as  between  tbe  parttes- 
to  it,  without  any  flimg  or  change  of  posses- 
sion, but  that  it  is  void  as  against  subsequent 
purchasers  or  execution  creditors  wbo  levy  af- 
ter the  making  of  tbe  mortgage,  but  before  Its 
filing.  In  respect  to  filing  mortgaees,  it  is 
pronded  by  the  Code  that  "it  aball  be  the 
duty  of  tbe  county  clerk,  upon  the  presrala 
tlon  for  tdiat  purpose  of  any  nortgage  <v  ooo- 
veyancc  intended  to  operate  as  a  niurtgMte  of 
goods  and  chattels,  or  a  copy  of  any  sucb  in- 
strument, and  tbe  payment  of  his  fees,  to  In- 
dorse thereon  tbe  time  of  receiving  tbe  same, 
and  to  deposit  such  instrument  or  copy  in  iris 
office,  to  be  kept  for  the  inspection  of  all  per 
sons  interested."  a  HIU  Code,  §8054.  By 
this  provision  a  chattel  mortgage  is  not  de-' 
claren  void  as  against  creditors  or  suhseqtlHit 
purchasers,  because  not  Bled;  but  when  such 
mortgHge  has  been  filed  it  ceases  to  be  valid  as 
against  such  creditors  and  purchasers  after  tbe 
expiration  of  one  year  from  the  filing  of  thf 
same,  unless  the  provisions  of  section  3050  are 
complied  with.  Prior  to  1^  a  chattel  mort 
gage  not  filed  was  void  (Code  185S.  %  18,  p- 
528),  hut  (his  section  was  repealed.by  tbe  Stat 
ute  of  October  17,  1892  (Stat-'lBfe;  p.  126). 
So  that  it  appears  forQierly  our  staiutea,  like 
those  of  nearly  all  the  other  States  relating  to 
tbe  filing  of  eb«Uel  mortsages.  idtciftre.ibem! 
void  as  to  third  persona,  uoleBS  Vae^  weiO'ao- 
ctmpanied  by  delivery  and  poaocorion,  or  tbey 
were  filed  as  prescribed  by  law.  Now,  when 
a  chattel  mortgage  is  not  filed,  and  the  chattels 
mortgaged  are  left  in  the  possession  of  the 
morigw>r.  It  creates  a  presumption  of  fraud, 
which  IS  dupulable.  and  may  be  removed  by 
proving  ii^  bona  fides  of  tt»  .tranaaction. 
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This  cbange  was  wrought  by  section  776  sub- 
sec.  40,  woich  provides  tbat  "  every  sale  of 

Eersonsi  property,  capable  of  immediate  de> 
very  to  tlie  purchaser,  and  every  assigament  of 
such  property,  by  way  of  mortgaxe  or  seeurl- 
tj,  or  upon  BoycoDditfon  whatever,  unless  the 
same  be  sccompanied  by  an  immediate  deliv- 
ery, and  be  followed  by  an  actual  and  contin- 
ued change  of  possessioo,  creates  a  presump- 
lioB  of  fnmd  as  againbt  tbe  creditors  of  the 
seller  or  assignor,  during  his  possessipn,  or  as 
against  sub^ueot  purchasers  lo  good  faith 
aud  fai  a  valuable  consideration,  disputable 
only  by  making  it  appear  upon  the  part  of  the 
person  claiming  under  such  sale  or  assii^ment 
that  tbe  same  was  made  in  good  falib,  for  a 
suffloient  consideration,  and  without  intent  to 
defraud  such  creditors  or  purcbaaers;  but  the 
presumption  herein  specified  does  not  exist  in 
the  case  of  a  mortgage  duly  filed  or  rea>rded 
as  provided  bvlaw.  "  The  presumption,"  as 
Boise.  aaia,  "nlacd  by  this  section,  which 
may  be  rebutted,  is  as  to  mortgages  Uiat  have 
Dol  been  reconted."  Orton  v.  Orion,  7  Or. 
482.  83  Am.  Rep.  717. 

When  the  mortgage  has  been  filed  as  pre- 
scribed by  tbe  law,  the  presumption  of  frand 
does  not  exist,  sltbougb  the  possession  of  tbe 
meperty  has  been  retained  by  tbe  mortgagor; 
out  when  such  mortgage  has  not  been  oled,  a 
piesumption  of  fraud  is  raised,  as  against  cred- 
itors and  subsequent  purcbascra,  not  conclu- 
sive, however,  but  which  may  be  rebutted  "by 
making  it  appear  that  it  was  made  in  good 
faitb."  MeCuUy  v.  Smek?iamer,  6  Or.  489. 
Hence  a  chattel  morteage  under  our  statutes, 
given  in  good  faith,  although  not  filed,  is  valid 
na  against  creditors  and  subsequent  purchas- 
ers. In  nearly  all  tbe  other  States  it  is  pro- 
vided that  chattel  mortgages  shall  be  filed  in  a 
designalod  office,  or  recorded,  or  else  they  shall 
not  be  valid  as  seainst  creditors  of  tbe  mort- 
gagor or  subsequent  purchasers  or  incum- 
Drancers  without  notice,  unless  the  property 
mortfiaged  is  delivered  to  and  retained  by  tbe 
mortffHgfcs.  An  ezrellent  reference  to  tbe 
statutes  of  tbe  several  States  may  be  found  in 
a  note  under  title  Ghatttl  Mortgaget,  8  Am.  & 
£ng.  Encyclop.  Law,  191.  Under  statutes  of 
this  sort.  tbenUlure  or  neglect  to  file  or  record 
tbe  mortgages,  as  may  be  prescribed.  Is  to  ren- 
der It  void  as  against  third  persons,  when  tbe 
mortgagor  retains  possession  of  tbe  mortgaged 
properly,  although  it  ia  valid  aa  between  the 


parties  to  it,  without  any  filing  or  change  of 
possession.  Tbe  filing  or  recording  of  tbe 
mortgage  Is  a  aubstilule  for  the  morigagee's 
poneasion,  or  obviates  its  necessity.  The  dls- 
tioetloQ  between  such  statutes  and  our  own  Si 
that  in  tbe  former  the  mortgage  is  declared  to 
be  void  as  against  creditors  and  subaeqiieDt 
purchasers,  unless  filed  or  recorded,  or  la  ac- 
companied by  delivery  and  poss  ssion;  while 
in  the  same  case  under  the  latter,  or  our  stat- 
ute, it  raises  a  presumption  of  fraud  wblcli 
may  be  rebutted  and  its  validity  sustained. 
As  oar  statute  now  stands,  when  a  chattel 
nHHtgage  la  not  filed,  and  tlie  possesaion  of  the 
property  mortgaged  is  retained  by  the  mnr^ 
gagor,  tbe  case  stands  very  much  as  H  did  at 
common  law.  It  is  true  in  the  earlier  decisions 
the  presumption  of  fraud  from  possession  was 
held  to  be  conclusive,  but  the  later  and  better 
considered  cases  hold  that  the  fact  of  posses 
sion  by  the  mortgagor  is  only  prima  nicie  • 
badge  of  fraud;  that  It  may  be  rebutted  by  ex- 
planation, showing  the  transaction  to  be  fatr 
and  honest,  and  consistent  with  the  terms  of 
tbecMitract;  and  that  tbe  presumption  of  fraud 
arisiog  from  tbe  circumstaooes  of  such  posses- 
ricm  n  not  an  absolute  inference  of  Inw,  but 
one  of  fact  for  a  jury.  Bama  v,  Vrane.  S 
Pick.  607;  Jordan  v.  Turner,  8  Blsckf.  310; 
Thornton  v.  Davenport,  2  III.  296;  Watwn 
WiUiam*.  4  Blackf.  26,  28  Am.  Dec  86. 

So  now,  when  a  chattel  mortgafie  has  not 
been  filed,  our  statute  raises  a  presumption  t>t 
fraud  from  the  retention  of  posseasion  of  tb» 
mortgaged  property  by  the  mortgagor,  which 
maybe  relmtted  by  showing  tbal'it  was  made 
upon  a  good  and  valuable  consideration,  and 
was  bona  fide;  that  such  possffision  was  ffdr 
and  consistent  with  the  terms  of  the  mortgsge 
and  the  nature  of  the  transaction.  Id  this  way 
tlie  wliole  transaction  is  examined,  and  every* 
honest  explanation  that  the  party  can  show  w 
admitted,  and  referred  to  tlie  joiyfor  their  de- 
cision. It  is  dear,  then,  that  uie  plaintiffs  had 
a  right  to  introduce  their  mortgaee.  alibnnirh 
it  bad  not  been  filed,  and  show  that  the  pos- 
session of  the  mortgagor  was  ponslstent  with 
its  terms  and  the' nature  of  the  tranmcdon. 
and  that  it  was  made  in  good  faith,  and  for  a 
valnabk  con^eratloD. 

It  resulta  that  titers  ms  etror,  and  tint  Ms 
judgment  th$  eaurt  hdm  mv«(  te  rwrstrf, 
and  a  new  trial  ordered. 


ARKANSAS  SUPREME  COURT. 


H.  C.  QUARLES,  Appt., 

r. 

STATE  OF  ARKANSAS. 

(  Art.  ) 

■alMitg  theatr*  ttokets  Mid  — 

tlM  •Btwtoiuasot  on  Sondaj-  Is  "laborini?' 
L  wltUn  the  pnAlbltlaB  of  the  Arkansas  Stunts. 

(October  17,  USL) 


APPEAL  by  defendant  from  a  jndemeot  of 
tbe  Circuit  Court  tor  Pulaski  County  con- 
victing faim  of  a  violation  of  tbe  Statute  pro- 
hibiting taborinir  on  Sunday.  Affirmed. 
Tbe  facts  sufflcieotly  appear  in  the  opinion. 
Jfr.  J.  M .  Rose,  for  appellant: 
Sabbsth  breaking  is  not  a  commuo-law  oC- 

f  81186 

S  Cbltty,  Crim.  Law,  Sa 

As  the  statute  is  io  derogation  of  tbe  com- 


NoTB.-Stmdav  Id&or.  |  tlrely  liaraiontous.  Tbe  ecrarta  have  laadetbeftiU 

Tbe  eteosesrelathiB  to  labor  In  tbe  Sunday  I««8 1  lowlnff  deotalons  as  to  what  Is  aodvlut  la  not 
of  tbe  varioos  State*  are  sDnMwhat  dMmllar  and  I  nnlawfnl  Sundaj  labort 

deeWom  inleniietlnff  stmllar  dausis  an  noten-'    Acta  wirtoseeure  pubUo  asMrand  aafa 

UUR.A. 
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ion  law  and  Inflicts  peoalUes  on  the  dtJieD.  It 
lUst  t>e  strictlj  construed. 

Bishop,  Stat.  Crimes,      210,  316. 

In  tbe  Arkaaaas  statute  the  word  used  is 
labor."  and  Webrter  defines  "  labor"  aa  fol- 

1.  Physical  toll  or  bodily  exertion,  especial- 
f  when  fatiguing,  Irksome  or  unaToldaDle,  in 
istiDCtioD  from  sportive  exercise;  hard,  mus- 
nlar  effort  directed  to  some  useful  end,  as 
^riculture,  manufactures  and  the  like;  aerrile 
oil,  exertion. 

3.  iDtellectnal  ezertloD,  mental  effort,  as  the 
abor  of  compUingahistorj. 


8.  That  which  reqnirps  hard  work  for  Its 
acramplishttient;  that  which  demands  effort. 

In  strict  construction,  no  case  is  to  be 
brought  within  the  statute  unless  completely 
within  the  words. 

Bishop,  Stat.  Crimes,  g  2S0;  Mxm  v.  Bidi- 
ard»,  2  Ohio  St.  405. 

I  cannot  find  a  single  case  where  a  man  was 
ever  conTfeied  for  runomg  a  Sunday  show  un- 
der tbe  word  "labor"  or  anything  synonymous 
with  it.  f   -9  i 

There  Is  a  PennsylTaoia  case  {Com.  r.  Weld- 
ner,  5  Pa.  Co.  Ct.  10),  where  a  man  was  cou- 
ttctod  of  selling  camp-meetiDg  ticketa,  but  the 


icec^nar  nf  a  fefcm,  ot  dHtverlo;  Mm  to  twll,  are 
aot  unl&wful.  Johnston  t.  People,  81  111.  4at. 

But  an  arrest  oannot  be  made  on  Bandar  cor  Tlo- 
latkm  of  tbe  corporation  ordtnanoe.  "Wood  t. 
Brooklyn.  14  Barb.  4S&. 

And  seizing  and  Imponndlnr  swine  nnlawfally 
nt  larKC  upon  a  blirhwar  Is  nnlawfi^  Trost  T. 
Hull.  4  N.  H.  U8. 

CbmnMrdol  f  mnaMttons. 

prohltdUon  of  oommon  labor  embraces  tbe 
budoeM  of  tradloir.  bortertoK,  selUntr.  or  buyloff 
any  troodv,  ware*,  or  merchandise.  CioclDnati  v. 
Bloe.  16  Ohio.  £S5. 

A  contract  for  tbe  sale  of  a  boiee  and  the  ezecu- 
tion  and  deUverf  of  a  promiarory  note  for  its  price 
on  Sonday  In  tbe  presence  of  two  other  persons  Is 
buBlnese  of  a  secular  calling  tendlnir  to  the  dis- 
turbance of  others  within  tbe  problbitlon  of  the 
Sunday  Law.  Barney  v.  Frenob,  U  N.  H.  283. 

Giving  a  note  on  Sunday  for  the  dUTereooe  in 
Tslue  of  hones  tnded  on  Sunday  Is  In  violation  of 
tbe  Sunday  Law.  Adams  r.  Hamell.  0  Dongi. 
iHlcb.)  78. 

The  ezecnthNi  and  delivery  of  a  promissory  note 
on  Sunday  Is  budness  of  a  person^  secular  esUinfir. 
Allen  T.  Dembiff,  U  N.  H.  m 

GlTlnir  a  promissory  note  on  Sunday  In  consid- 
eiBtlon  for  artlolflS  pnrcbased  on  that  day  Is  un- 
lawfnL  Towle  V.  LaiTsbee,  S6  He.  46*. 

ibUas  a  pnnBlBBCffy  note  on  Sunday  Is  omnmon 
labor.  BeynoMsr.  Stevenson,  4  Ind.«U. 

HaUoff  a  draft  on  Bnnday  in  order  that  a  man 
about  to  leave  home  mar  receive  pay  for  labor 
d(HM  is  not  a  work  of  necessity  or  charity  so  as  to 
take  tbe  case  out  of  the  statDta  Maoe  v.  Putnam, 

nme.m. 

MUoff  or  exobanfllng  horses  on  Sunday  Is  un- 
lawfnl,  LyoD  v.  Stron*.  ft  Tt.  2U. 

LoanlDg  money  on  Sunday  Is  unlawful.  Finn  v. 
Doaahne^VOonn.  SI6;  Troewertv.  Decker,  H  Wis. 
4ii  JUate  V.  wute,  IB  Me^  goi 

T»  preecnf  lom  or  injury. 

If  pn^ierly  Is  exposed  to  bnmtnent  danger  It 
miy  be  lairtully  preserved  and  removed  to  a  place 
ot  tafstr  on  Snnday.  Parmalee  v.  Wllks,  SS  Barb. 
G». 

Pumping  oat  ofl  wells  on  Sunday  Is  not  unlawful 
witeietf  therare  not  pumped  out  loss  would  rceult 
to  the  ownen  by  reason  of  salt  water  Kettinit  Into 
tbe  well!  (Com.  v.  Gillespie,  21  Pltteb.  L.  J.  N.  313): 
Mittottntewfulto  purapallday  if  tbe  loescan 
be  tverted  br  pumping  a  shorter  time.  Id.  iffi. 

Where  pmnplng  the  water  out  of  oil  wells  on 
Snudaftonot  an  absolute  necessity  but  merulya 

work  of  ooDVenlenoe  and  proflt.  it  ts  unlaw! uL 

Omd.  r.  Fnok,  9  Pa.  Oo.  Ct.  Rep.  277. 
Sboelivilage  horses  on  Sunday  is  not  unlawful. 

1^  V.  Hate, »  Tex.  App.  OW. 
Bet  sttbatng  seaweed  on  Sunday  la  unlawfnl 

dUmmrh  UMt  to  the  ftdlowbig  day  it  would 

ULB.A. 


probably  float  away.  Com.  r.  Sampson,  9t  Sfass. 
407. 

'Hie  necessary  turning  ofmalt  In  tbe  prooessof 
maUng  beer  Is  not  unlawful  on  Sunday.  Crocket 
V.  State,  88  Ind.  <!«. 

It  seems  that  the  necessary  operations  by  aamelt- 
Ing  furnace  are  not  unlawful.  Uanh^tan  Iron 
Works  V.  Frenob,  12  Abb.  N.  C.  448. 

^he  operation  of  an  tee  manuftuitory  oa  Stmday 
Is  not  unlawful  Henn^adors  v.  State,  3&  Tex. 
App.  007. 

Keepinir  a  hotel  on  Sunday  In  the  same  way  that 
it  to  UBuaUjr  kept  on  a  week  day  Is  oot  unlawful. 
Carver  v.  State,  69  Ind.  112. 

AarletMunU  operatUmt. 

It  is  not  unlawful  to  make  maple  sufrar  on  Sun- 
dar  where  it  is  necessary  to  prevent  a  great  waste 
of  sap.  Whtteomb  v.  Qilman,  n  Vt^  £97;  Morrb  v. 
State,  31  Ind.  ISB. 

Hoeing  potatoes  on  Sunday  Is  unlawful  although 
it  would  be  Inconvenient,  If  not  imposeible,  todoit 
on  any  other  day.  Com.  v.  Joeeolyn,  07  Haas.  411. 

In  Indiana  the  harvesting  on  Sunday  at  **dead 
ripe"  wheat  which  rauld  not  be  cut  sooner,  and 
which  might  be  HpoUed  by  rain  If  left  until  a  later 
day,  is  not  a  dcsecmtJon  of  the  SabtiaCh.  Turner 
V.  State,  ffir  Ind.  610. 

But  In  Arkansas  cutting  wheat  on  Sunday  was 
held  unlawful  although  it  was  wasting  from  over> 
ripeness  and  defenduut  was  too  pour  to  procure 
Implements  of  hto  own  and  worked  out  until  Sat- 
urday night  when  be  borrowed  tbe  nccf»8ary  tools 
and  out  bb  own  wheat  on  Sunday.  State  v.CloB, 
20  Arte.  880. 

Gathering  nocesssTy  feed  for  bogs  in  tbe  field, 
faauUng  It  to  the  feeding  place,  and  there  reeding 
tbe  hogs  is  not  unlawful.  Edgorton  r.  State,  ^ 
Ind.  868. 

Where  a  melon  grower  Uved  twenty -six  miles 
from  market  and  could  make  a  trip  only  once  In 
two  days  and  could  hire  do  aralBtanoe  It  was  not 
unlawful  for  him  to  gather  and  baul  a  load  to 
market  on  Snnday  where  he  could  carry  only 
about  one  hundred  melons  to  tbe  load  and  there 
wereflve  orslx  hundred  ripe  and  ready  for  market, 
and  melons  were  decaying  much  faster  than  he 
oouldpoBstMygetthemtoaplaoeofsalA  Wilkin- 
son v.  State,  SB  Ind.  428. 

Other  SMuIor  smplotfniffnts^ 

It  Is  unlawful  for  an  attorney's  clerk  to  engage 
to  the  regular  occupation  of  the  office  on  Sunday. 
Watts  V.  Tan  Ness,  1  HUl.  70. 

Performing  thi-  ordinary  duties  of  a  streot-caf 
conductor  on  Sunday  is  unlawful.  Day  T.  Uigfa- 
land  St.  R.  Co.  135  Mass.  113. 

It  is  unlawful  to  drive  a  stage-ooaoh  for  the  ac* 
commodation  of  pessengeis  on  Sunday.  Ootn. 
Knox.  8  Haaa.  T8. 

Driving  an  omnibus  as  a  public  oonveymnoe  on 
Sunday  In  pursuit  ot  one's  ordinary  employmvit 
isunlawfol.  Johnston  r. Com. SI 101 
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J\;n|HylT|ads  statute  says  "  worldly  employ- 1 
meot  9r'tmBines8,''  and  toose  words  might  well 
cover  ^niiiDg  a  camp  meeting  for  revenue. 
'  See.Fimde  v.  Dennin,  35  Hun.  827;  l!^U  n. 
Conger',  14  Ind.  806;  Rveker  v.  &aU,  6?  Miss. 
8S8;  State,  v,  Ftnm$mii,  28  Week.  Law  Bull. 
828. 

.  Me/i/m,  W.  E.  Atkinabn,  Attg-Oai.,  and 
fchiirt— jE«  Col«man.  for  the  Slate. 

Hng^lbea*      delivered  the  opioioD  of  the 

ooutt: 

The  appellant  was  convicted  upon  ao  in- 
dictment ia  which  he  wbb  charged  with  a  Vio- 


lattoD  of  secUoD  1888  of  Mansfleld'a  DlniU 
which  provi  leg  that  "  every  peratm,  wboabaU 
on  the  Sabbath  or  Sunday  be  found  laboriog, 
or  shall  compel  his  apprentice  or  servani  to 
labor  or  to  perform  other  services  than  custom- 
ary faousebold  duties  of  daily  necessity,  ccHa- 
fort,  or  c jsritv,  on  coovictton  thereof,  shall  be 
fined  one  dollar,  for  each  separate  offense." 
There  were  two  counts  in  the  indictmeDt.  is 
the  first  of  which  the  cliai^  la  that  "the  said 
H.  C.  Quarles,  on  the  SOlh  day  of  November, 
1890,  said  day  being  Sunday,  unlawfully  was 
found  laborinic,  to  wit,  selhng  theater  tickets, 
said  labor  then  aod  there  being  other  than 


But  It  ts  not  unlawful  for  a  hired  domestio  serv- 
ant to  drive  his  empioytr's  private  conveyauce 
on  the  Xiord^dayfortbe  purposo  ut  cODveyiDir  the 
family  to  cburch.  Com.  v.  Kesblt,  3*  Pa.  898. 

One  having:  a  contract  with  the  poetofllce  depart- 
ment for  the  carrying  of  oial)  may  lawfully  par- 
form  bla  duties  on  Sunday.  Com.  v.  Knox,  8  Uaes. 

OivlDii.  iDttructiooB  in  art  Is  unlavfuL  BUor- 
dcBux  V.     Benoke  Idthoffrapbins  Oo.  90  N.  T.  & 

B.  656. 

It  l8  not  lawful  to  ke^  a  barber  shop  open  and 
shave  oustomera  on  Sundajr.  Com.  v.  Wahbnaa,  11 
L.  K  A.  »i3, 110  Pa,  89. 

And  the  fact  that  tbejr  were  sick  on  Saturday 
and  the  barber  ahaved  tbem  the  next  day  aaa  mat- 
ter of  accommodation,  wHbout  twmpensaUoD, 
is iminalertal.  Com,  v. Williams.!  Pears. 81. 

In  Arkansas  ibe  court  will  uke  judloial  notice 
that  carrying  on  the  work  of  a  barber  on  £iunday 
to  not  neoeaaary.  8Ute  v.  Frederick,  46  Ark.  847. 

But  (n  Indiana  whether  or  not  the  shaving  of  a 
customer  by  a  barber  on  Sunday  la  a  work  of  ne- 
cessltr  ia^tM  the  determinntion  of  ibe  Jury.  Un- 
Verlobt  V.  State,  119  Ind.  879. 

The  court  ieineed  to  pasn  upon  the  question  of 
the  validity  of  cutttng  bair  and  shnvlnfr  beards  on 
Sunday  In  a  case  where  the  facts  brought  the  case 
wlthtat.  the  clause  of  ^e  statute  prohibiting  the 
keeping  open  of  a  shop  on  Sunday-  Com.  v.  Dex- 
tra.  8  Kew  Eng.  Kep.  U2, 148  Uass.  88. 

Ho vever  keeping  open  a  barber  abop  9n  Snndoy 
Is  not  iodlotable  ouisume.  State  v.  larr;,  7  Baxt. 
OL  ■ 

'  A  look-keeper  In  the  employ  of  the  BcfauyUdU 
Navtgatun  Company  is  not  liable  to  oonviction  for 
triolatlng  the  Sunday  Iaw  in  opening  the  look 
gaiea  to  admit  the  passage  of  boats  on  Sunday  on 
the  demand  of  owners  or  captains  of  boats  navl- 
gntiog  (lie  canal..  Hunar  v.  Com.  24  Fa.  XIQ. 

It  is  not  unlairful  to  load  railroad  cars  and 
trucks  *upon  a  vessel  for  shipment  on  Sunday 
wbeie  the  master  of  the  vessel  would  not  take 
theip  uolees  shipped  on  that  day,  and  It  was  a  mat- 
ter of  itreat  neoesstty  that  tbey  should  be  ablpped 
as  speedily  as  possible  as  navigation  was  about 
elosing.  UcGatrfck  v.  Wason.  4  Ohio  8l  G66. 

It  is  unlawful  to  pilot  a  canal  boat  laden  with 
coal  In 'discharge  of  the  party's  ordinary  occupa- 
tion. Scully  V.  Com.  85  Pa.  rai. 

Or  a  atea^bMt  engnged  in  oanrlng  passengers 
to  and-f  roia  pleasure  parties.  Dugan  r.  State,  9  L. 
B.  A.321.ia5Ind.  130. 

Publishing  and  issuing  a  newspaper  is  unlawful. 
Bandy  v.  St.  ^ul  Olobe  Pub.  Co.  4 1..  U.  A.  486, 41 
Hlbn.168. 

Publishing  an'  advertisement  In  a  Sunday  news- 
paper Is  uplawfuJ.  Smith  v.'WUcox,S4K.  Y.  363. 

Crying  newspapers, on  the  pubbc  streets  on  Sun- 
day ii  unbwful.   Coin.  v.  Teamamo,  1  P^Ua.  460l 

'-5 '  ■'  ■  ^9tmttm. 
Repa'irtBg.a  jnili-oit  ^unday^  to  andd  the  Ion  of  a 


week  day  Is  not  work  of  neceasltr.  Hamilton  v. 
Austin,  62  N.  H.  575. 

Cleanng  out  a  wheel  pit  on  Sunday  for  tbe  pur- 
pose of  preventing  a  stoppage  on  a  week  dvot 
mills  employing  mnny  bands  to  not  lawfuL  ]b- 
OnUh  V.  Mcrwin.  lU  Mass.  468. 

Drawing  fresh  meat  to  market  Is  not  lawful  al- 
though doo6  by  a  servaot  wbo  in  oonnecrioo  with 
bis  nsgular  work  did  not  have  time  on  lloDday.  sod 
although  tbe  master  was  unable  to  do  it  by  reason 
of  sickness.  Jonea  v.  Andover.  10  Alien.  18. 

Tbe  castratioo  of  a  bone  oo  Sunday  la  UBlawfuL 
aade    AmoM,  14  B.  Hon.  287. 

Deetetma  affecting  carrten. 

Running  railway  trains  with  tlulraeoompaaying 
noises  Is  unlawful.  First  Baptist  Cfauroh  w.  aota^ 
neciady  3t  T.  U.  Co.  ft  Barb.  79. 

Unless  tbe  runnmg  of  tbe  train  Is  a  work  of 
necessity  or  charity.  Bead  v.  Boston  Jk  A.  B.  Oo.  1 
New  Eng.  Bep.  890, 140  Mass.  199:  Contra,  State  v. 
Norfolk  ft  W.  R.  Co.  88  W.  Ta.  440i  Com.  v.  Louto- 
vUle  A  N.  R.  Co.  80  Ky.  28L 

Ii  Is  lawful  for  a  common  canier  to  tiaavoTt 
oattle  on  Sunday.  FhlUddiriila.  W.ft  B.  B.  Qkv. 
Lehman.  66  Md.  SOS. 

A  state  atatote  prohibiting  the  running  of  fretffbt 
trains  on  Sunday  between  sunrise  and  sunset,  ex- 
cept with  livestock  or  perishatile  ftelgbt,  or  to 
complete  a  trip.  Is  in  oontUot  with  tbe  Doited 
States  Constitution.  Norfolk  ft  W.  K.  Co.  V.  Com. 
(Va.)  13  L.  K,  A.  IU7. 

Making  a  special  trip  with  a' steamboat  fcr  tbe 
carriage  of  f  reigbt  on  t^unday  Is  unlawf  uL  Gautb- 
ler  v.  Cole.  17  Fed.  Rep.  710. 

Running  street-cars  on  Sunday  ts  unlawfnL 
Com.  V.  Jeaudell.  S  Grant,  Ois.  GOS;  Hpaibawk  v. 
Union  Pash  B.  Co.  64  Pa.  4U:  Day  v.  Blghland8t 
R.  Co.  135  Mass.  US. 

Jn  Augusta  ft  B.  R.  Cto.  v.  Bena,  86  Oa.  Ul  tbe 
oourt  said  it  was  not  prepared  to  hold  that  the 
running  of  street-cars  on  Sunday  wfS  ualawfaL 

An  incoming  ship  may  lawfully  take  on  a  pilot 
on  Sunday.  Perkins  v.  O'HalioneT,  181  Mam.  Ml 

pToourina  mbaeripHtma;  nuikingwOL 

Kalsing  subscriptions  from  a  ooogregation  <n 
Sunday  to  pay  off  a  oburob  debt  or  porehase  a 
bouse  of  worship  la  not  unlawful.  AUen  v.  DuBe. 
48  Hicb.  1:  Dale  V.  Knepp,  98  Pa.  S8B;  Bryan  v. 
Watson,  II  L.  R.  A.  88,  W  Ind.  4S,  overruling Oat- 
lett  V.  Sweetaer  Station  M.  B,  Church,  88  Ind.  Sfi. 

Subscribing  m  aid  of  a  railroad  on  Snndaj  ii  aa- 
lawfuL  Saginaw  T.  ft  H.  &  Co.  t.  ObappeO,  » 
Mk^m 

So. procuring  and  affixing  signatures  of  tax- 
payers to  a  petition  for  tbe  tssuanoe  of  railroad  aid 
bonds  Is  unlawful.  De  Fcotta  v.  WIsooBila  ftU.  R. 
Oo.88W4v.8nt.  . 

'  nieexecutfam  of  a  wtU  li  net  work,  labor,  or 
bostneas.  wltlUn-  thatmeanlng  of  Ite  Sunday  I"- 
Bem^  V.  BKMfts,  8  AUen,.  Menmaa^ 
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euftomikry  faouseliold  duties  at  dally  oeceaaltr, 
comfort^'Or  charity."  Id  tbe  aecood  couottbe 
appellBPtis  charged  with  "  laboring  oq  Sud- 
diiy  by  managiag  end  superiBtending  the  Capi- 
tal Theater  for  the  purpose  of  producing  and 
bariiiK  produced  a  certain  play  and  perform- 
ance  in  said  Capital  Theater,"  etc.  The  case 
was  tried  by  the  court  upon  ao  agreed  state- 
ment of  facts,  that  the  defeodaat "  is  the 
ntaDagerof  the  Capital  Theater,  where  the- 
atrical exhibitions  are  given  for  profit,  and 
at  the  time  and  place  mentioned  in  tbe  iodict- 
roent  did  open  aaid  Capital  Theater,  and  did 
give  a  public  theatrical  entertainment  therein, 
aod  did  sell  tickets,  and  manage  and  superin- 
tend said  exbiUtloD."  The  appellant  asked 


the  court  to  dedore'  tlie  law'to  be  that  "thft 
openiog,  saperiDtending.  and  unnaglng  a  pub^ 
lie  theater,  g^vitig  a  theatrical  eDtMltMoment; 
and  selHo^  tlck^  tberefor,  i%  not  labor,  wltbin 
the  meaning  of  section  1688  of  Mansfleld'a 
Digest."  This  the  ooort'  refused  to  do;  as  we 
think,  very  properly.  Theappellaotexoepted 
and  appeued.  The  only  Question  presented 
here  i^  Did  the  acts  durged  and  admitted  to 
have  been  performed  eoDstitute  latrar,  witbia 
tbe  meaningpf  tbe  statute  ?  It  was  decided  in 
Tucker  v.  We^,  29  Ark.  401,  that  the  execu- 
tion of  a  promiaaory  note  on  Sunday  was 
violation  of  tbe  statute,  and  tbat  tlie  note  was 
tlierefore  illegal  aad  void.  This  was  approved 
In  bteaart  t.  DaH$,  81  Ark.  51  tj,  where  a 


56  Pa.  183;  Georire  v.  Georire,  47  N.  H.  S7;  Perkins 
V.  Oeorge,  U  N.  B.  4fi8,  cited  in  1  Am.  taw  Bev.  765; 
Bapp  V.  Be^nff,  T  L.  B.  A.  498.  IH  Ind.  M. 

MbeeOaneoua  dteialam. 

Oamlog  ia  not  oommoB  labor  or  nsual  avocatloo 
within  the  problbition  at  the  Bandar  I<aw.  Btate 
T.  Conrer,  14  Ind.  306. 

Hiintlog  Is  cot  worklDK  within  tbe  meanltiK  of 
tbe  Sunday  Law.  state  v.  Carpeoter,  62  Ho.  5H. 

It  Is  not  unlawful  for  the  overaeers  of  the  poor 
to  make  a  contract  on  Sunday  for  the  relief  of  a 
sick  pauper.  AMrleb  v.  Blackstone,  ISt)  Man.  148. 

Bepalrloff  a  defect  In  a  hlffhway  ta  not  unlawfal 
where  ItJi  eztstenoe  was  flnt  dlsoovered  on  ttiat 
day    JlaRS  t.  HUlbury.  4  Cush.  m. 

Wbece  h  Is  shown  that  there  Is  real  necessity  for 
the  repairs  of  a  railroad  track  and  that  they  could 
be  made  only  un  Snoday  without  delayloir  tialng, 
flocb  work  is  not  unlawful.  Tonoski  v.  State,  79 
Ind.  an: 

Letting  a  bone  on  Sunday  for  purposes  not  of 
neowl^  or  charity  Is  unlawful.  Morton  v.  Glcs- 
ter.«lie.6». 

Bntlettlnit  a  carriage  on  Sunday  under  a  mis- 
taken belter  that  It  Is  to  be  used  in  a  ease  of  neoe«- 
dty  orcfaarltr  Is  not  vnlawf  ol.  Myers  t.  State,  1 
Coon.  ms. 

It  to  not  unlawful  for  a  husband  and  wife  to  hire 
a  oonvejanoe  on  Sunday  to  attend  the  funeral  of 
tbe  husband's  brother-in-law.   Home  v.  Heakin. 

m  Mam.  aan. 

It  is  not  unlawful  for  a  eon  to  hire  a  oanrtage  on 
Sunday  for  tlie  purpose  of  vlsitinff  bis  fktber. 
iMxran  V.  Hatfaews,  8  Pa.  m. 

Telegrams  may  lawfully  be  sent  for  tbe  purpose 
of  relieving  suffering,  averting  harm,  or  prevent- 
tog  aerlooB  loss.  Western  U.  Tel^.  Co.  v.  Topac  8 
L.  B.  A.&n,119lDd.t48. 

flo  sending  a  tetogram  on  Sunday  by  a  husband 
away  from  home  to  his  wife  explaining  his  pro- 
tnoted  absence  and  to  announce  the  ttme  of  his 
return  Is  not  unlawfuL  Burnett  v.  Western  U. 
TKtoK.  Oo.  8B  ICo.  App.  BBS: 

EngUth  decUloTie. 

Tbe  labor  clause  of  the  English  Sunday  Law  Is 
JomA  In  Charles  XL.  chap.  T,  •  1,  wbloh  provides 
that  "DO  txadeaman,  art! Acer,  workman,  laborer, 
or  oCbsr  person  whatsoever  shall  do  or  ezerolse 
■ay  worldly  lat>or,  business,  or  work  of  their  ordi- 
nary calUngs  upon  the  Lord's  day.  Or  any  part 
thereof,  works  of  necessity  and  cbarltar  alone  ex- 
ocpting." 

Tbe  earlier  oases  Interpreted  the  statute  as  mean- 
ing that  to  be  unlawful  tfaeaotmust  bedoneln  thA 
ordinary  calling  of  tbe  doer;  tbos,  the  private  sate 
aCaboisaattbeMqiMSt  of  ita  owa»,  a  baker,  l  y 
one  whose  tnwness  was  to  ssB  Aarses  at  pabl-o 
■neUoD  was  held  IftwfuL  Drurp  t.  DefDntaine,  1 
TaDiil.UL 
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So  It  was  not  unlawful  to  buy  a  horse  of  a  horse 
dealer  on  Sunday  In  Ignorance  of  the  fact  tliac  he 
was  suob  dealer,  although  It  was  unlawlul  for  him 
to  sell  on  Uiat  day.  Bloxsame    Williams,  8  Bam. 

ButttaepundMseof  abnrsebjrahorae  dealer  on 
that  day  Is  nnlawfuL  Fann^  t.  HMler,  6  Bam.  ft 

C.106. 

And  in  Rex  v.  Whitnah.  7  Bam.  ic  0.  930,  tbe 
court  says  that  the  statute  tmly  prohibits  the  exer- 
cise of  tbe  ordinary  calHng  and  that  tbe  hiring  of 
a  servant  on  that  day  which  occurs  only  onoe  a 
rear  on  tbe  average  Is  not  unlawful. 

An  effort  was  made  later  to  give  a  different  in- 
terpretation to  the  statute,  and  in  Smith  v.  Spar- 
row, 4  BIng.  fl(l.Parlc  y..  says  that  tbe  expreaion 
"any  worldly  labor"  cannot  be  cod  lined  to  a  man^ 
ordmary  calling  but  applies  to  any  tmelcees  ho 
may  carry  on  whethet-  It  Is  his  ordinary  calling  or 
aoU  and  tbe  case  decides  that  a  contract  by  a 
broker  for  the  sale  of  nutmegs,  made  on  Sunday,  ia 
unlawful. 

So  in  Williams  v.  Paul,6  Bing.  flSS,  it  was  held  un- 
lawful to  inspect  cattle  wblcb  a  man  had  agreed  to 

buy. 

But  the  effort  to  establish  that  Interpretation 
was  not  entirely  suooessfu],  for  a  subsequent  case 
held  that  a  fanner  owning  a  stallion  might  law- 
fully serve  mares  tmSondajr.  Searfe  V*  Morgan,  4 
Mees.ftW.  Sni. 

It  has  been  beld  that  tbe  word  "lat>oier**algntflod 
hired  lat>or.  and  did  not  extend  to  tbe  employer; 
heooe,  that  a  farmer  nilgbt  lawf nllr  work  with  bis 
own  hands  In  getting  in  hay  on  Sunday  Bttbouirh 
bis  lilr*d  servant  oould  not.  Beg.  v.  Silvester;  10 
Jur.  N.  &  aSO.  as  L.  J.  H.  0. 7S.  4  Best  ft  B.  «r. 

It  has  been  held  tiiat  a  stage-ooaoh  might  prop- 
erly be  run  on  Sunday,  aod  that  tbe  driver  tbere> 
of  could  nut  be  convloted  for  a  breach  at  the 
Sunday  Iaw.  Handlman  v.  Breaoh.  f  Bara.  ft  U.  Ww 

That  a  baker  might  bake  puddings  and  pies  for 
Sunday  dinner,  but  that  he  could  not  bake  bread 
ia  the  ordinary  course  of  hia  bostasaa.  Bex  v. 
Younger,  ft  T.R.  41^  BesT.OoztSBuir.ns. 

It  is  unlawful  to  follow  tbeoalHng  of  a  barber  on 
Sunday.  PbUUpa  v.Innee,  4  Chirkft  F.^ 

An  enllsl  ment  may  be  made  on  Sunday.  Wolton 
v.OavlD,MQ.B.«8,«)L.  J.Q.RN.S.78,  UJur. 

aa. 

And  an  undertaUoff  by  an  attomer  to  beeome 
surety  tot  his  eOmt  Is  not  unlawfid.  Peaie  v.' 
Diokeoa.8DowLP.a  myl-Cromp.  M.  *  &4»,  S 
lyr.lU. 

A  gnaran^  mar  lawfnlir  be  given  to  a  tmdea- 
laan  on  Sunday  for  tbataidifnl  servloes  of  a  oonr-i 
meraial  traveler  to  be  employed  by  him.  Norton' 
V.  Powell,  4  Mob.  ft  G.  48. 

A  ralhmad  oompooy  may  lawfnlly  transact  tho 
OTdlnary  buslneaa  of  ohecUog  baggage  oo  Sunday, 
ataltard  V.  Oveat  Western  B.  Oo.  e  Best  ft  8L410.ai 
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ocmtnot  hj  a  llfay-itaUa  keeper  to  hlie  a 
bone  on  Sondajr  ms  decided  to  be  In  violation 
of  the  etatute,  and  votd.  Id  the  case  of  Stats 
T.  Frederick.  45  Aj-k.  848.  it  was  decided  that 
the  usual  services  of  a  barber  In  shaving,  hair- 
cutting,  etc,  amount  to  labor,  nitbla  the 
meaning  of  the  statute.  The  cases  of  Taeker 
T.  Wat,  and  8l$wart  r.  J>mia,  were  put  on 


the  ground  that  the  nds  done  were  In  violation 
of  tbe  spirit  and  Intention  of  tbe  aratate. 

In  the  case  at  bar  the  acts  done  were  in  vio- 
lation of  the  letter  of  the  statute,  as  thej,  In  the 
opinion  of  the  coart,  coostitnied  labcmag  oa 
Sunday,  within  the  meaning  of  tbe  statute. 

TAeJwIffmeRt  it  ^ftrmei. 


OEORGIA  SUPREME  COURT. 


Edward  B.  CONWAY.  Bg.  in  Brr.. 
ft 

Uartba  GRANT. 
(  Oa.  ) 

*Oiie  who.  In  acHy.  enters  the  baek  ynrd 
nnotber  throng^h  an  open  pufce  on 

J  lawful  bu^neoB,  and  Is  bitten  br  ferocious  dogs 
roniUDB  loose  In  the  yard,  of  which  he  bag  no  oo- 
tloe.  base  ligbtor  action  asalnet  tbe  ownerlf  the 
latter  knew  that  the  dogs  were  accustomed  to 
bite,  and  nevertbelesa  pemdtied  tbem  to  run 
loose  In  such  yard,  with  the  sate  of  the  same 
fltaadlns  open. 

^  (November  10,  UBt.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  defendant  in 
au  action  brought  to  recover  damai^  for  in- 
juries infiicted  upon  plaintiff  by  dogs  belonging 
to  defendaDt.  Reversed. 

'Heed  note  bj  BLBOKLar,  Ch.  J. 


Tb9  case  ii^eleotly  appears  In  tbe  tqrfnioa. 
Mr.  John  A.  Wlmpy^  for  plaintiff  In  error. 
Mr.  John  T.  Glenn  for  defendant  In  error. 

BleeUex>  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  ferocious  character  of  the  dogs  and  the 
knowledge  of  the  owner  are  aufflciently  al- 
leged.  The  only  matter  of  conirovei^  is 
touching  tbe  fault  of  tbe  (^ntiff  In  exposin.c 
bimself  to  attack  by  entering  tbe  premisw  nf 
tbe  defendant  where  the  dogs  were  kept. 
There  was  an  open  gate  in  rear  of  tbe  premises, 
and  tbe  plalntiii,  according  to  his  declaration, 
was  on  uiirfiil  busiae^a.  Bejng  in  search  of 
employment  aa  a  carpenter,  and  seeing  indica- 
tions that  each  work  was  probably  carried  on 
in  a  certain  house,  be  entered  tbe  premises  for 
tbe  purpose  of  making  engagement  or  towc^k. 
having  no  notice  or  Knowledge  of  the  dogs. 
In  this  way  he  became  exposed  and  was  bit- 
ten. We  think  a  caase  of  aciion  isnubstantial- 
ly  set  forth.   Code,  §  declares:  "A. 


norm.— UabUtty  of  owner  of  animal  for  in^mita 
fnfffoted  by  tt  ttpon  one  eomteff  upon  the  owncr^a 
p/emiua. 

The  £ngf1sh  cases. 

In  Smith  V.  Pelah,  2  Stranffe,  ISM,  it  was  ruled 
that  if  the  ownei  of  a  dog  has  oodoe  that  It  has 
once  bitten  a  person  and  lets  it  ffo  at  large  or  Heat 
faia  door  an  action  will  be  against  blm  at  the  suit  of 
a  stranser  bitten  br  it,  attbougli  the  latter  stepped 
on  the  dog's  toe,  for  tbe  damage  was  owing  to  tbe 
owner's  not  banging  the  dog  at  the  first  notioe.. 

In  Brook  v.  Copeland.  1  Hsp.  200.  the  court  said 
that  everyone  hu  a  right  to  keep  a  dog  for  tbe 
protection  of  bis  grounds  or  bouse,  and  that,  where 
mie  went  upon  tbe  grounds  af  t«-  a  dog  bad  been 
let  out  for  the  night  and  was  trftten,  be  oould  not 
recover  but  that  U  tbe  owner  of  the  premises  suf. 
fared  tbe  public  to  use  a  way  over  them  he  would 
be  UaUe  for  injuries  tnflloted  on  anytHie  by  an  ani- 
mal wbkA  he  knew  to  be  vioioiu. 

Again  m  Barob  v.  Bhuddnim,  4  C3ar.  b  P.  897,  the 
court  said  that  a  manhsaadirtit  (oksppa^oe 
dog  for  the  protection  of  Us  property,  but  he  has 
DO  rlgbt  to  keep  it  in  snoh  a  situation  near  the  way 
of  access  to  his  house  that  a  person  In  coming  fora 
lawful  purpose  may  be  Injured  by  it.  Tbat  a  per- 
son cannot  recover  for  Injuries  received  from  tbe 
bite  of  a  dog  placed  In  a  yavd  for  tbe  proteotioa  of 
out-houses,  unless  he  had  reasonable  and  Justiflable 
cause  for  being  where  tbe  dog  waa,  such  as  mtgbt 
be  ideaded  tai  anaww  to  an  action  for  trespass. 
Vbat  notioe  in  large  letten  placed  on  a  board 
warning  persons  to  iMwara  of  tbe  dog  wlU  not  re- 
lieve tbe  owner  tnn  UabUttr  for  te|nrr  to  one  mi. 
able  to  read. 

Bo  where  tba  dov  was  <diBlned  near  the  patii 
between  tbe  yard  gate  and  the  sUhle,  and  plalnsUI 
14  L.  R.  A. 


was  bitten  by  bim  while  carrying  some  planka 
along  the  path,  the  Jury  were  Inatruoted  that  platn- 
tlfl  was  entitled  to  recover  notwithstanding  be  bad 
previously  been  oantioned  to  beware  the  dog.  un- 
less be  bad  run  himself  into  tbe  mischief  by  tata  own 
oarekssncas  and  want  of  caution.  Ouitls  v.  H lUa. 
6  Car.  ft  P.  4Bt. 

The  American  eeuen:  HabOOj/ in  oenenL 

In  Lynch  v.  HoNaUy,  7  Daly.  UB,  Daly.  J»  after  a 
very  tuU  review  of  tbe  cases,  concludes  that  tbe 
cause  of  action  for  injuries  inflicted  by  an  ■witn^i 
does  not  depend  upon  the  negUgenoe  of  ettiMv 
plaintiff  or  defendant  but  upon  tbe  fact  ttut  de- 
fendant wltb  a  knowledge  of  tbe  vicious  propen- 
Bitles  of  the  animal  which  he  kept  or  harbored 
suffered  It  to  go  at  large  and  that  it  iattoted  the 
injury  for  whtob  tbe  action  waa  brougbL 

Thus  a  ttet«oti  who  keeps  a  dog  upon  bis  premlw 
known  to  be  so  vicious  and  ffetoolous  as  to  eodan- 
ger  the  safety  of  strangren  Is  liable  for  Injortes  tn- 
fiioted  by  tbe  dog  upon  one  wbo  is  innooeoUy  upon 
tbepremleeswithoutnotlceof  tbe cbaraoterof  tbe 
dog.  Bider  v.  Wbit«.86  N.T.M,»  Am.Bep.600L 

Bo  where  tbe  injured  peraon  was  passlmr  thconth 
a  yard  used  In  common  br  tbe  owner  of  the  div 
and  a  family  which  occupied  an  adjotaitng  bowaa, 
with  a  view  to  call  at  suob  adjolntaig  hensfc  and 
was  bitten,  the  owner  of  tbe  dog  waabetdUabta. 
Buokler  V.  Leonard.  4  Denio.  GO(k 

So  where  a  Junk-dealer  was  called  upon  dsfisnd- 
aot^  promises  to  examine  and  makes  titd  for  some 
oid  iron,  and  a  ferooloos  dog  whl<di  waa  kept 
chained  cm  tbe  premiem  l>rok«  kMeeaodattaoked 
and  Injured  bun.  tbe  ownsrwBaheMUaMa,  Kalir 
T.  lUloo,  8  Keyea,  tBSl 

8o  where  plahitiC  was  goiv  late  defendants 
bouse  on  lawful  business  and  a  gsroohHndog  wm 
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penoB  who  or  keeps  a  Tidoiu  or  dBBgn- 
cm  udmtl  of  any  kind,  and,  b;  tbe  carelees 
■uanagement  of  tbe  same,  or  by  allowing  the 
aame  to  go  at  liberty,  another,  without  fault 
on  bis  part,  is  injured  thereby,  euch  owner  or 
keeper  shall  be  liable  In  damages  for  sach  in- 
Jui?."  Tbe  fault  here  referiM  to  Is  not  (bat 
of  Ming  a  trespasser,  hat  that  of  being  in  eome 
way  instmmental  In  provoking  or  brtnglDg  on 
the  attack  complained  of.  "It  must,  at  tbe 
aame  time,  be  understood  that  the  rlftht  of 
redress  of  the  injured  person  will  be  defeated 
if  the  injury  was  caused  by  his  own  fault.  A 
person  who  irritates  an  animal,  and  is  bitten 
or  kicked  in  turn,  is  deemed  in  law  to  have 
consented  to  the  damage  sustained,  and  cannot 
recover.  But  if  the  fault  of  the  injured  party 
bad  no  necessary  or  natural  and  usual  conneo- 
tioo  with  the  injury,  operating  to  produce  tbe 
injury  as  cause  produces  effect,  tbe  owner  of 
tbe  animal  will  be  liable.  For  example,  the 
defendant  keeps  upon  bis  premises  a  ferocious 
dog,  and  tbe  plaintiff,  having  no  notice  that 
such  dog  is  there,  trespasses  in  day-time 
upon  tbe  premises,  ana  tbe  dog  rushes  upon 
him  and  bites  him.  The  defendant  is  Itablf, 
since  it  is  not  tbe  necessary  or  natural  and  usual 
consequence  of  a  person's  trespassing  upon  a 
man's  premises  by  day  that  he  sliould  be  at- 
tacked by  a  savage  dog."  Bigelow,  Torts,  pp. 
349,  850. 

Though  the  gate  was  open,  and  the  plaintiff 
was  on  Uwful  business,  it  may  be  that  he  had 
DO  strict  1^1  right  to  enter  the  premises  from 


the  rear.  Bnt  this  would  be  no  justlflcaltoii 
for  leaving  dangerous  dogs  looae  on  the  piem- 
ises  to  bite  him  or  others  ihatmigbt  so  intrude. 
Socb  dangerous  means  of  defense  against  mere 
trespassers  tbe  law  will  not  countenance.  As 
general  authorltlea  on  tbe  subject,  see  Brock  v. 
Xkmdand,  1  Esp.  203;  Sar<^  v.  Blackburn,  4 
Car.  &  P.  297;  Owtia  t.  MiUt,  6  Car.  &  P. 
489;  Ijxmit  t.  Terry,  17  Wend.  496.  81  Am. 
Bee.  806;  Pierret  v.  MeHer,  S  E.  D.  Smith, 
574;  KeUy  v.  TiUon,  8  Keyes.  S6S;  Sherfey  v. 
Bartley,  i  Saeed,  58,  67  Am.  Dec.  597;  Woolf 
V.  Vhalker,  81  Conn.  121,  81  Am.  Dea  176; 
I/iverone  v.  Mangiaati,  41  Oal.  138.  10  Am. 
Rep.  209;  KnovSa  v.  Mulder.  74  Mich.  202; 
Cool^,  Torts,  *845:  Bishop,  Kcm-Cont  Law, 
1285  et  1  Thomp.  W  p.  220,  §  34;  Mul- 
ler  V.  Megaton,  78  N.  YT  196,  29  Am.  Rep. 
138;  Rider  v.  White,  66  N.  T.  64,  22  Am.  Rep. 
600.  It  will  t>e  observed  that  tbe  most  that 
could  possibly  be  said  against  the  plaintiff  is 
that  he  trespassed  by  going  upon  the  premises. 
This  Is  a  nulder  ftiuit  than  going  there  to  com- 
mit a  trespass.  If  his  purpose  had  been  to 
commit  a  crime,  tbe  dogs  would  have  been 
properly  employed  in  resisting  him.  But  he 
seems  lo  have  had  a  virtuous  and  worthy  ob- 
ject, although  bis  mode  of  executing  it  was 
doubtless  injudicious.  It  was  not  lawful  to 
bite  him  by  the  instmmeotality  of  dogs  or 
other  dangerous  aolmaU.  The  court  erred  In 
dismissing  the  action. 
Judgment  reverted. 


chained  under  tbe  steps,  one  of  wtatch  gave  way 
and  let  plaintiff's  foot  and  ley  tbrouffhttie  ODCnlDir 
when  It  was  seizedand  bitten  tbedoft  tbeowner 
was  lield  liable.  Laverone  v.  SbnglantJ,  41  Ckl.  188. 
10  Am.  Rep.  289. 

Where  deteodant  kept  a  ferocious  doir  chained  In 
m  private  alley  easy  of  aooeea  and  frequented  more 
or  less  by  the  public,  and  a  policeman  in  pursuit  of 
•  suspicious  cbsracter  entered  tbe  alley  and  wltb- 
out  seebig  the  dog  approaobed  It  and  wasserlously 
bittaa,  tbe  owner  was  held  liable.  Helschcimer  v. 
SulUvao  (Oulo.)  June  23,  ISU. 

Where  the  driver  of  a  grocery  delivery  wagon 
entered  defendant's  yard  for  th^^  purpose  of  deliv- 
ering some  grooerles  whic  j  dereodant  had  ordered, 
and  was  bitten  wbOe  placing  them  on  stable  stand- 
tng  on  the  rear  porch  by  a  dog  ronnlng  at  large  on 
the  preralaen.  he  was  held  not  entitled  to  recover 
where  ft  did  not  appear  that  the  owner  had  pre- 
tIous  knowledge  of  a  malicious  disposition  on  tiie 
part  of  tbe  animal,  btaetter  v.  IfoAitbar,  tt  Ho. 
App. 

A  ferodoos  dog  cannot  be  kept  on  the  owner's 
premtsea  In  tbe  day-ttme  in  such  manner  that  a 
peiaoD  by  accident,  mistake,  or  a  voluntary  or  in- 
TOluntazy  trespass  may  be  exposed  to  his  fury  and 
Inured.  Woolf  v.  Challcer,  81  Conn.  IZI,  81  Am. 
Dec.  m. 

lAabtUty  to  trwasser. 

The  fact  that  the  injured  person  was  trespaaeing 
at  the  tboe  the  Injury  was  received  Is  Immaiertal. 
Fferret  v.  Moller,  8  B.  D.  Smith,  675. 

Tbe  keeping  of  aferoolons  dog  toprotectagainst 
ln»|iii— in  Is  aniawtal  upon  the  same  prlnoiple 
tbmt  spring  gons,  oonoealed  apflarB,  or  placing 
polBoiied  food  Is  unlawful.  Jobnaon  r.  Vattenon, 
140nHi.l.a6Am.Deo.8aw  _ 

UUILA. 


Where  a  peddler  entered,  without  permiaaion, 
Into  the  house  of  the  owner  of  a  ferocious  dog  and 
was  set  upon  and  bitten  by  it,  although  guilty  of  a 
tecbnknl  trespass.  It  was  held  that  this  was  no  de- 
fense to  an  action  against  the  owner  of  tbe  dog. 
Woolf  V.  Challter.  81  Conn.  Bl,  81  Am.  Dec.  175. 

So  where  plaintiff  was  gathering  berrlee  without 
permission  upon  defendant's  land,  and  was  thus 
guilty  of  a  treepatt,  It  was  bdd  that  noth with- 
stand Intr  this  defendant,  wbo  was  the  owner  of  a 
vicious  dog,  wsa  liable  for  fnjunoa  intllcted  by  it. 
Bberf^  V.  Bartley,  4  Bneed,  68, 87  Am.  £>ec.  ee7. 

So  where  a  boy  was  hunUng  la  defendant's 
woods  and  was  attacked  and  bitten  by  a  ferocious 
dog  harbored  by  defendant,  he  was  held  entitled 
to  recover  for  the  damages  although  he  was  tech- 
nically a  trespasser.  Loomls  v.  Terry,  17  Wend. 
«M,  81  Am.  Dec.  806. 

^Hie  law  holds  tbe  keeper  of  an  animal  known  to 
be  dangerous  wblob  Injures  another  to  the  same 
degree  of  responsibility  as  in  oases  of  wanton  in- 
Jury,  and  tbe  fact  that  the  person  Uijured  is  ties- 
passing  dow  not  exonerate  such  owner  from  tbe 
consequences  of  bis  negUgenoe.  Marble  v.  Koes, 
124  Mass.  41. 

If  a  man  keep  a  watch  dog  whtoh  Is  fierce  and 
dangerous  and  a  trespasser  Is  Injured  tbe  latter 
may  reoover  against  the  owner  of  tbe  dog.  Car- 
roll T.  Staten  Island  R.  Co.  88  N.  T.  IBS.  17  Am.  Rep. 

221. 

So  where  a  man  left  a  fiarooioai  dog  to  guard  hto 
sleigb,  wbloh  was  left  standing  In  a  village  street, 
he  was  held  liable  for  the  injuriea  Inflicted  by  it 
upon  a  child  who  meddled  with  awhip  lying  tbere- 
In.  HeaiusT.I>odge,38WlB.80e,aOAin.Rep.«. 

H.  P.  F. 
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Geoi:ge  O.  MAI^Ntif  «f  at.,  Be^tt., 

•  '  a, 

Louis  P,  BECK  «t  oi.,  ApptA. 

(.  N.T.  .) 

1.  Aeredltorwbo  doiw  not  know  of  Us 
d«btor*>  iBtention  to  make  »  gmn^eaX 

aasl^^nment  Tor  oredttors  at  the  time  of  tsldoft 
a  bill  oX  sale  tor  an  hoDMt  debt  la  not  affected  by 
such  iDtepUon  so  aa  to  make  the  trflnsferapart  of 
the  subBBQueat  Bssiffmnent  and  brlnir  It  within 
the  N.  T.  Act  ot  18ST  reetrictlng  preferenoea  In 
etiota  aaBlffnmenta. 
8*  A  ttnMng  that  a  Km  to  whom  a  bill  of 
aal«  war  made>b7  bis  fkther  shortlj 
befbre  a  geooral  a«al|piiiiont  had 
knowledjge  of  the  fatber^s  latent  to  hinder 
and  defraud  oreditorB.&Dd  also  that  be  conspired 
with  him  to  prefer  oMIton  la  violation  of  the 
statute,  cannot  be  construed  as  a  finding  ot 
fraud  as  to  oredltora  Irreepeotire  of  tbe  statute 
as  to  preferences  where  the  case  was  decided  on 
the  theory  that  the  blU  of  sale  must  be  ooostrued 
with  tbe  assignment. 

(December  1,  UBl.) 

APPEAL  by  Oefendaats  from  a  judgment  of 
the  QeneralTenn  of  the  Supreme  Court, 
Ffftli  Department,  aflBrmiDg  a  judgment  of  a 
ijpccifll  Term  for  Monroe  County,  in  favor  of 
plaintiffs,  in  an  action  brought  to  set  aside  a 
bill  of  sule  and  general  assignment  for  benefit 
of  creditors  and  to  procure  an  accounting  for 
tbe  property  and  lis  delivery  to  a  receiver  and 
to  have  plabtififa  judgmeut  .declared  a  first 
lien  thereon.  Beurmd. 

Statement  by  Pockhaia,  J.: 

The  appellants  in  this  action  were,  at  the 
time  of  tbe  commeiKemeot  thereof ,  judgment 
creditors  of  tbe  defendant  Louis  P.  BecK.  and ; 
they  brought  tbe  action  against  bim  and  Wil- 
liam H.  Beck  and  U.  Israel  Weinberg  for  the 
purpose  ot  Mttiug  aside  a  bill  of  sale  executed 
by  Louis  P.  to  William  H.  Beck,  and  an  assign- 
ment without  preferences  for  the  benefit  of 
creditors,  executed  by  Louis  F.  Beck  to  the 
defendant  H.  Israel  Weinberg.  The  complaint 
alleged  that  the  bill  of  sale  and  the  assignment 
were  executed  for  the  purpose  of  hindering, 
delaying,  and  deftBudlog  t^e  creditors  of  the 
defendant  LooIb  P.  Beck,  and  it  set  forth  vari- 
ous facts  supporting,  as  the  plaintifTs  alleeed, 
that  slatemeot.  The  complaint  also  allcj^ 
that  tbe  making  of  the  bill  of  sale  hy  Louis  P. , 
and  its  delivery  to  the  defendant  William  H. 
Berk,  and  the  making  of  the  general  assign- 
ment to  the  defendant  W^oberg,  were  all 
parts  of  one  transaction,  and  that  snch  papers 
were  executed  in  order  to  avoid  tbe  statute  of 
the  State  of  Kew  York  forbidding  the  prefer- 
ring of  creditors  In  a  general  assignment  to  an 
extent  greater  than  one  third  of  the  assets  of 
tbe  person  making  the  same.  Tbe  plaintiffs 
demanded  judgment  that  the  assignment  to 


the  defendant  Weinberg  should  be  adjudged 
fraudulent  and  set  aside;  also  that  tbe  bill  (rf 
sale  should  be  adjudged  fraudulent  asagainBt 
these  plaintiffs;  and  that  the  defendant  WD- 
liam  H.  Beck  should  be  directed  to  traDifer 
and  deliver  the  properly  mentioned  hi  the  hill 
of  sale,  or  so  much  tbereof  as  might  remain  ia 
bU  hands  at  the  commencement  of  tbb  ictioo. 
to  a  receiver  to  be  appointed  by  ttie  court,  and 
that  be  should  in  the  meantime  be  enjoined 
from  disposing  of  or  meddling  or  ioterferiag 
with  such  property;  also  that  tbe  defendant 
William  H.  Beck  Monld  be  directed  to  account 
for  and  deliver  to  the  receiver  the  proceeds  of 
the  sale  of  any  property  wbich  had  been  or 
raicht  thereafter  be  made  by  him;  also  that  the 
defendant  Weinberg  should  be  directed  and 
required  to  account  for  and  transfer  to  the  re- 
ceiver all  the  property  which  had  alreadv  or 
which  might  thereafter  come  into  his  hanas  as 
such  assignee;  and  that  Ibe  receiver  shootd, 
after  payine  out  of  the  fund  so  coming  into 
bis  hands.  Iiis  lawful  commfsdlons  and  ex- 
pensea.  dispose  of  ibe  same  In  payment  of  these 
plaintiffs'  jurl^ments,  and  that  such  judgmenu 
should  be  declared  a  lien  superior  to  all  otba 
claims  upon  tbe  funds  and  property  coming 
into  tlie  Lands  of  such  receiver.  The  defend- 
anta  by  their  answer  denied  all  allegations  of 
fraud,  and  also  any  Intention  to  binaer,  delay, 
or  defraud  the  creditors  of  Louis  P.  Beck;  and 
also  denied  various  other  of  tbe  allegations  in 
tbe  complaint.  Upon  motion  at  special  term, 
a  receiver  of  the  defendant  Louis  P.  Beck  was 
appointed  to  take  possession  of  and  hold  all  tbe 
estate,  debts,  property,  equitable  interests,  and 
things  In  action  of  the  defendant  Louis  P. 
Beck,  transferred  to  the  defendant  WUlfam  H. 
Beck,  or  to  the  defendant  H.  Israel  W^nbeig, 
by  the  fieneral  assignment  already  referred  to. 
The  receiver  was  directed  to  bold  such  prop- 
erty pending  this  action.  Tbe  actton  was 
tried  bef<ffe  one  of  the  justices  of  tbe  sufHcme 
court,  sitting  in  eqnity,  and  judgment  was 
thereupon  ordered  for  the  plaintiffs,  and  a  de- 
cree was  entered  setting  aside  the  bill  of  sale 
from  Xiouis  P.  Beck  to  the  defendant  William 
H.  Beck,  and  also  the  general  assiKumentfrom 
Louis  P.  Beck  to  Ibe  defendant  Weinbeig,  as 
fraudulent  and  void  as  to  these  plalntiffi.  It 
was  further  decreed  that  the  defendant  William 
H.  Beck  should  account  for  and  deliver  to  tbe 
receiver  appointed  in  the  action  all  the  proper^ 
transferred  to  him  by  the  bill  of  sale,  as  well  as 
the  proceeds  of  all  sales  of  such  property,  or 
any  part  thereof,  as  might  have  been  made  by 
him.  and  that  he  should  account  for  all  the 
property  sold  by  him  before  the  appointment 
of  Uie  leceiver,  to  tbe  full  valun  thereof.  It 
was  further  decreed  that  the  defendant  Wein- 
berg should  account  for  and  turn  over  to  tbe 
receiver  all  the  property  wbich  pa-ssed  to  him 
by  tbe  asaignment;  that  tbe  several  Judgment 
80  recovered  by  these  plaintiffs  against  Louis 
P.  Beck  were,  and  each  of  them  was.  a  liea 
auperiw  to  all  other  olafaiia  upon  the  foods 


Non.-AsioIiowfBrablUof  saleoonsMtutesan  I  t.  Tanelmann  (N.  T.)  U  L.  B.  A.  808:  Haiieoak 
assignment  for  onditors,  see  iwtc  4o  Alien  v.  1  Wooteu  (N.  C.)  11  L.  B.;A.  IM;  PoweU  v.  Keiij  (0«J 
Kowan(8.C)10I..B.A10T.  1 8  L.  B.  A.  ISO;  MUUken  v.  Hathaway  (Man.)  1 L.  B. 
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id  pKiperty  coming  Into  flie  faaods  of  Mie  ve- 
■iver;  that  the  rewlver  should,  after  paying 
is  lavrf  ul  commlaslODs  and  expetms,  pay  to 
le  plalotiffi^  in  this  hcHod,  TespectiTely.  the 
mounis  of  their  several  judgments,  with  In- 
•reai  upon  each  from  the  time  of  recovering 
je  same;  and  wltliin  80  days  from  the  eoter- 
of  the  judgment  the  receiver  was  directed 
3  make  and  render  an  account,  and  dlsttiliute 
be  funds  in  bis  hands  In  accordance  with  the 
ud^ment  herein.   It  was  further  adjudged 
bat  the  plulntiffs should  recover  of  the  defend- 
LBts  Beck  their  costs  of  the  action.   Upon  the 
rial  the  court  fouud^  among  other  things, 
heae  facts,  viz.:  The  defendant  William  H. 
Beck  1b  a  son  of  Louis  P.  Beck,  and  on  theSd 
3f  Janaaiy,  1880.  the  father  was  indebted  to 
the  son  to  the  extent  of  nearly  $5,000.  The 
father  was  the  owner  of  a  stoCK  of  goods  In  a 
store,  aod  of  the  fixtures  therein,  and  on  the 
above-mentioned  dav  be  conveyed  them  all  to 
his  son  by  a  bill  of  sale.   The  consideration 
for  the  execution  of  such  bill  was  an  agree- 
ment of  the  Bon  to  lake  the  goods  described  in 
it  as  payment  of  the  debt  due  bim,  and  bis  as- 
sumption of  certain  indebtedoesa  of  the  fatber, 
'Which  he  agreed  to  pay,  and  the  payment  of  a 
amall  amount  In  cash  to  tbe  faiber."  The  son 
was  entirely  solvent,  and  able  to  pay  tbe  debts 
which  he  assumed.   There  was  no  question 
but  that  the  consideration  for  the  bill  of  sah 
f  uUy  equaled  tbe  value  of  tbe  goods  and  flxt- 
ures  which  passed  under  It.    At  the  time  of 
tbe  execution  of  the  bill  of  sale  tbe  son  bad  not 
tbe  sligfatest  knowledge  that  tbe  father  Intended 
to  make  a  general  assignment  for  tbe  benefit 
of  creditora.   WelnljerK.  tbe  assignee,  received 
certain  notes  from  the  father,  bat  at  that  time 
be  did  not  know  that  he  contemplated  making 
au  as.'-ignment,  and  the  assignee  was  at  all 
times  ignorant  of  any  fraudulent  Intent  on  tbe 
part  of  tbe  father.   Tbe  assignment  for  the 
benefit  of  creditors  was  made  by  Louis  P  Beck 
to  the  defendant  Weinberg  on  the  4th  day  of 
Jantiaiy,  1889,  in  the  aftem(K>n,  and  the  as- 
signee duly  accepted  tbe  trust,  and  executed  a 
bond  for  the  faithful  discharge  of  bis  duties; 
and  the  first  knowledge  William  H.  Beck  had 
of  the  making  of  the  as^iignment  wan  on  the 
morning  of  tbe  5tb  of  January,  1880,  when  be 
was  Informed  of  tbe  fact  by  the  assignee.  At 
the  lime  of  the  making  of  the  bill  of  sale  tbe 
defradant  Wltllum  H.  Beck  knew  that  Louis 
P.  Beck  was  Insolvent.   The  findings  of  the 
conrt  in  relation  to  the  intent  of  tbe  fatber, 
which  accompanied  tbe  execution  of  tbe  bill 
of  sate  aod  the  assignment,  are  pariicularly  set 
forth  !d  tbe  opinion.    There  Is  no  finding  that 
Loute  P.  Beck  executed  the  bill  of  sale  in  con- 
lemplalioD  of  making  an  assignment  for  tbe 
beoeflt  of  bU  creditors.   Other  facta  are  set 
forth  in  the  opinion. 

Jfr.  C^eorge  F.  Danfbrth.  for  appel- 
lants: 

Tbe  Act  In  question  must  Ik  confined  In  its 
operatioD  to  tbe  thing  expressly  mentioned  or 
described,  and  that  Is  an  assignment  in  trust 
for  tbe  beoeflt  of  creditors. 

United  Statft  v.  McLeUan,  3  Sumn.  848. 

At  common  law  no  creditor  in  the  absence 
of  fraud  has  a  right  to  complain  of  the  dls- 
positioD  which  an  insolvent  makes  of  his  prop- 
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ortyi  in  tbe  pRvmMt  Of  one  f1e1)t.nithdr'thai) 
another,  or  giving  seeuri^  which  sb^U-opente 
as  a  inefereoce. 

Goaii  V.  V&nneU,  94  N.  Y.  178;  Wiaiams  i. 
Wfudon\  12  Cent.  Rep.  337,  109  N.  T.  S87; 
Oitiutu  Bank  qf  ArrfrT.  WittiamtiMlf.  T. 
S.  R  886.  ■  . 

The  omission  in  the  Asslgnnient ;  AjcV  of 
words  of  Bpedal  prohibition,  aad.especially  the 
omissioa  of  any  reference  to  the  various  other 
modes  by  which  a  debtor  might  lawfully  give 
preference  and  which  areoondemoed  by  otbn* 
statutes,  is  as  significant  as  the  positive  require- 
menis  of  tbe  statute. 

VarmtM  t.  Hart.  119  N.  T.  106. 

Statutes  changing  the  common  law  must  be 
strictly  construed,  and  tbe  common  law  must 
be  held  no  further  abrogated  than  the  clear 
import  of  tbe  language  used  in  tbe  statute  ab- 
solutely requires. 

FfU^etxtld  V.  Quann,  13  Cent.  Rep.  748,  109 
K.  T,  441:  Dean  v.  MUropoUtan  Irm.  B.  Oo. 
119  N.  Y.  547. 

The  Intent  and  object  of  the  atatnte  are  to 
regulate  proceedfogs  subsequent  to  the  assign- 
ment 

It  cannot  he  supposed  that  the  Legislature 
intended,  by  a  mere  "side  wind"  as  it  were, 
to  put  an  end  to  those  other  deatinna  between 
a  debtor  and  creditor,  which,  at  bis  option, 
and  without  the  intervention  of  a  trustee  or 
tbe  medium  of  a  trust,  tbe  debtor  bad  given 
one  debt  a  preference  over  another. 

Juliand  v.  Rathbone,  89  N.  Y.  889;  i(oy<w 
y^hea  Go.  T.  Fielding,  3  Cent.  Rep  611,  101 
N.  Y.  G04;  Brown  v.  Guthrie,  110  N.  Y.  485. 

It  cannot  be  Batbered  from  its  words  that 
there  was  any  intention  on  the  part  of  the 
Legislature  to  prohibit  preferences  or  to  in- 
clude In  its  provision  any  mode  of  disposing 
of  a  debtor's  property  except  a  general  assign- 
ment to  a  trustoe. — but  If  there  nad  tieen  such 
intention,  and  the  language  of  the  Act  fell 
short  of  expressing  It,  if  tbe  limitatioo  is  so 
worded  as  to  extend  to  one  method  of  dealing 
with  creditors  only,  then  other  methods 
might  be  adopted  with  Impunltr. 

Edwnrdt  T.  Bail,  6  DeG.  M.  &  G.  89;  Alex- 
a7id&r  V.  Braine,  7  DeG.  M.  &  G.  589;  Jeffriet 
V.  Alexander,  8  H.  L.  Cas.  646;  United  States 
V.  McUlkm,  8  8umn.  S4S.  See  Lampson  v, 
Arnold.  19  Iowa,  479;  Van  Patten  v.  Burr,  SS 
Iowa,  518. 

Mr.  Edward  F.  Welliaeton.  tor  re- 
spondents: 

Tbe  attempt  on  tbe  part  of  tbe  defendants 
to  dispone  of  subsUntially  tbe  whole  estate  of 
Louis  P.  Beck  among  creditors  whom  he 
wished  to  prefer  in  the  distribution  of  his 
assets,  so  that  tbe  illegal  preferencee  would 
not  abate,  as  provided  for  In  Laws  of  1887, 
chap.  608,  was  a  fraud  upon  the  statute,  and 
a  fraud  upon  these  plaintiffs,  whom  they 
sought  b^  indirection  and  management  to  de- 
prive of  Its  proti'Ction. 

Manning  v.  Beck,  54  Hun,  102;  Berger  v. 
VarrHmann,  12  L  R.  A.  808.  1S7  N.  Y.  281; 
White  V.  CoMianten,  129  U.  S.  883.  83  L.  ed. 
676;  tipdman  t.  Freedman,  54  Hun,  410;  Datit 
V,  Harrington.  65  Hun,  100;  Wifaw  t.  Ft^/ne, 
28  N.  Y.  8.  R.  712:  lUinoia  WaAA  Go.  T.  Paj/ne, 
88  N.  Y.  8.  R.  967. 

The  assignment  and  bill  of  sale  must  be  con- 
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ftruedHoneliistnimeiitBtidtrtDaaotloii.  Botb 
wore  properly  attadced  Id  this  mit 

Ijtoi  v.Wmnmm,  1  L.  R.  A.  S50.  110  N. 
T.  196;  8tBea$er  v.  BmitA,  20  T.  S.  R.  62; 
Southard  t.  Benner,  72  N.  T.  434;  Bener  r. 
Varrelmann,  tupra;  Ar>f  Nat.  Bank  ef  Jenqf 
City  T.  Bard,  60  Hud,  620. 

A  coDvevance  to  one  hartog  knowledge  of 
bte  erantorB  intent  to  detraud  is  void  aa  ^liast 
creditors,  though  gueb  grantee  pays  full  valiie, 
and  he  is  not  entitled  to  relief  aa  to  the  pay- 
meots  made  by  him. 

Union  Nat.  Bank  of  AUtany  y.  Warner,  12 
Huo,  806;  Wood  v.  Bunt,  88  Barb.  802;  ^gg» 
T.  Mcrritt,  68  Barb.  400;  FuiitrUm  t.  ViaU,  42 
How.  Pr.  801 

FackhfcM,  J.,  delivered  the  opinioii  of  the 
court: 

Br  chapter  508  of  the  laws  of  this  State,  passed 
in  1887,  it  was  enacted  that^  "  in  all  freaeral 
aBflignments  of  the  estates  of  debtors  for  tbe 
Ijenefll  of  creditors  hereafter  made,  any  prefer- 
ence created  tberetn  .  .  .  stiall  not  be 
valid  except  to  tbe  amount  of  one  tbfrd  in 
value  of  tbe  assigned  estate  leftafterdeducting 
...  the  cosu  and  expenses  of  executing 
aiich  trust;  &nd  ahoutd  one  third  of  tbe  assets 
of  ibe  assignor  be  inaufflcieut  to  pay  in  full 
tbe  preferred  claims  to  which,  under  tlie  pro- 
visions of  this  aet^tion,  the  same  are  applicable, 
then  tbe  said  assets  sbidl  be  applied  to  tbe  pay- 
ment of  tbe  same  pro  rata  to  tbe  amount  of 
said  preferred  claims."  Tbe  provisionaof  this 
^ct  have  been  under  review  In  the  second  di- 
viaioo  of  this  court  in  the  case  of  Berger-v. 
Varrelmann,  127  N.  Y.  381,  18  L.  R.  A.  808, 
and  whatever  has  been  therein  decided  we  re- 
gard as  conclusive  upon  ua  to  the  same  extent 
as  if  decided  by  tis.  That  action  was  brought 
by  judgment  creditors  of  the  assignor,  to  set 
Rsido  a  judgment  entered  against tbem  by  con- 
fession as  in  fraud  of  an  assignment  by  them 
executed  immediately  after  the  confession  of 
such  judgment,  and  to  recover  for  the  benefit  of 
tbe  ealate  of  tbe  assignor?  the  amount  realized 
on  the  sale  under  tbe  judgment.  Tbeground 
of  tlie  action  was  that  tbe  judgment  was  con- 
fessed by  the  judgment  demors  in  contempla- 
tion of  tbe  subsequent  assignment  made  by 
them,  and  for  the  purpose  of  creating  a  prefer- 
ence by  such  judgment  for  more  than  tbe 
amount  permitted  by  the  statute.  It  was  held 
that  the  provisionsoi  the  Actwere  notcooflned 
to  preferences  in  the  asBtgnnient  itself,  but 
that  tbey  applied  to  those' created  by  a  sepa- 
rate Inatrumcnt  in  contemplation  of  the  assl^- 
ment,  including  all  the  iustruinentallties  which 
tbe  insolvent  debtor,  in  contemplation  of  sucb 
general  assignmeut,  voluntarily  employed  to 
give  a  preference.  But  a  question  arose  in  the 
caw  whether  tiie  Act  applied  asa^inst  a  judg- 
ment creditor  by  confession,  who  baa  no 
knowledge  that  tbe  debtor  confessing  the 
judgment  intended  to  follow  it  with  an  aa^gu- 
ment.  Tbe  learned  chief  judge,  in  the  course 
of  tbe  opinion,  considered  (not  decided)  the 
case  upon  the  theotr  that  the  creditor  bad  no 
knowledge  when  be  took  bis  confession  of 
judgment  that  the  debtor  contemplated  mak- 
ing a  general  aasignmeat,  and  said  that  be 
thought  it  might  well  be  decided  upon  that 
theory;  but  because  aome  of  bis  brethren 
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tbouf  bt,  In  tbe  abaence  ot  a  flnding  of  fact  that 
tbe  creditor  bad  this  knowledge,  the  judgment 
by  confeaafon  should  not  be  set  aside,  but  al- 
lowed to  stand  as  a  valid  preference  to  the  ex- 
tent of  one  third  of  the  estate  of  tbe  as^gnon, 
he  proceeded  to  discuss  the  question  of  luowl- 
edge  by  tbe  creditor,  and  froiu  the  whole  evi- 
dence be  came  to  tbe  conolusion  that  tbe  cred- 
itor bad  such  knowledge,  and  that  the  court 
was  required,  under  the  rule  as  to  implying 
facta,  to  infer,  in  support  of  the  judgment  un- 
der review,  that  the  creditor  knew,  when  be 
took  his  confession  of  judgment  and  made  his 
levy,  that  the  judgment  debtor  then  contem- 
plated making  a  general  assisnnient.  A  ma- 
jori^  of  the  court  agreed  in  this  view,  and  the 
judgment  by  confession  was  set  aside.  Some 
of  the  membern.  however,  thought  that  the  foct 
of  knowledge  could  not  be  im^icd.  and.  aa  It 
had  not  been  found,  they  dissented  from  tbe 
views  of  the  majority.  Thia  case  is  therefore 
authority  for  holding  that,  when  the  creditca: 
has  knowledge  that  the  judgment  is  coDfessed 
by  tbe  debtor  in  contemplation  of  his  assign- 
ment for  the  braeflt  of  creditors,  tbe  jadgment,. 
under  the  facts  set  forth  in  the  case,  will  be  re- 
garded as  in  vioUtion  of  the  statute. 

The  rase  under  discussion  here  does  not 
come  within  tbe  authority  of  that  yiai  cited. 
A  careful  examination  of  some  additional  fads 
fouud  by  Ibe  learned  court  herein  is  necessary 
in  order  to  determine  precisely  what  is  the 
status  of  the  case  before  us.  By  tbe  flfty-flrat 
flnding,  the  court  found  that  the  bill  of  sale 
and  Uie  asaignment  to  Weinberg  were  ooo 
transaction,  and  were  botb  made  tor  the  pur- 
pose and  with  tbe  intent  on  the  part  of  the 
vendor  and  assignor  to  cheat,  binder,  and  de- 
fraud Ills  creditors,  and  to  divide  bia  properly 
amoni!  creditors  whom  be  wished  to  prefer,  in 
violation  of  the  laws  of  Uie  Slate  of  New  York 
forbiddioK  tbe  creation  of  preferences  in  any 
assignment  to  an  extent  greater  than  Ibe  assets 
of  the  person  making  such  aasignment,  and 
for  the  purpose  of  evading  aucb  statute,  and 
cheating  and  defrauding  his  said  other  credi- 
tors. By  tbe  flfty-second  finding  tbe  court 
found  that  the  vendee  William  H.Beck  bad.  at 
the  time  of  tbe  making  of  the  bill  of  sale  and  oT 
transferring  and  disposing  of  tbe  notes,  (here- 
tofore mentioned,)  actual  knowledge  of  the  in- 
tent of  tbe  vendor  and  assignor  (bis  father)  to 
cheat,  hinder,  delay,  and  defraud  hisoreditors. 
By  tbe  fifty-third  finding  the  court  found  that 
the  two  Becks,  father  and  son,  at  the  time 
when  the  Mil  of  sale  was  executed  and  for  a 
long  time  prior  thereto,  bad  MHmived  and  con- 
spired together  to  chest  and  defraud  tbe  cred- 
itors of  the  father,  and  to  dispose  of  all  bis 
property  of  any  value  among  his  friends  whom 
he  wished  to  prefer,  in  violation  ijt  tbe  laws  of 
the  State  of  New  York  prohibiting  any  prefer- 
ence beyond  tbe  amount  of  one  thLra  of  the 
assets  of  tbe  person  makingtbe  genmilassign- 
ment.  In  the  first  of  these  three  findings  tbe 
intention  of  tbe  vendor  and  assignor  Beck  is 
alone  spoken  of.  The  flnding,  in  substance,  is 
that  it  was  bis  intention  to  cheat  some  of  his 
creditors  by  dividing  bis  property  among  other 
creditors  whom  he  wished  to  prefer,  in  viola- 
tion of  the  laws  of  New  York,  and  by  evad- 
ing those  laws.  The  court  finds  that  this  in- 
tention of  tbe  elder  Beck,  the  son,  WIHiam  H. 
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Beck,  liad  actual  knowledge  of  at  tbe  ttme  of 
the  making  of  tbe  bill  of  sale.  It  is  oot  claimed 
that  tbe  nnt  aboTe-mentloDed  flndiBg  was 
iDtended  to  refer  to  these  ftntraments  aa  baTlng 
beeD  executed  with  tbe  intent  to  hlDder.delay, 
or  defraud  creditors  under  those  sedtoDS  oi 
tbe  statute  relating  to  frauduleot  converaacet. 
■9  Rev.  8i«t.  p.  1S7,  %%  1-8.  The  learned 
counsel  for  the  plaintiff  cites  Ae  flndlog  for 
the  sole  purpose  of  sustaintog  bis  claim  that 
the  bill  of  sale  and  araignmeni  were  set  aside 
because  upon  thetr  &ce  tbey  were  a  f^d  upon 
tbe  statute  relaliog  to  preierences  In  general 
assigoments. 

The  exact  extent  of  the  knowledge  Impnted 
I0  the  son  by  the  second  of  these  findings  Is 
Tendered  somewhat  plslaer  by  referring  to  the 
sixteenth  and  one  hundred  and  first  findings  of 
fact  made  liy  the  court  upon  tbe  request  of  the 
-defendants.  Those  findings  are,  respectively, 
it)  that,  at  the  time  of  the  purchase  by  tbe  son 
bom  the  father  through  this  bill  of  sale,  the 
son  did  not  know  that  tbe  father  Intended  mak- 
ing a  general  assignment  for  tbe  benefit  of  bis 
creditors;  (3)  that  the  son  first  learned  of  tbe 
■sagnment  made  by  his  father  to  Welnbeic 
the  day  after  it  was  made,  when  he  was  told  01 
it  by  tlie  assignee.  So  far  as  the  son  is  con- 
cerned, taking  into  consideration  his  ignorance 
of  the  existence  of  any  intention  on  the  part  of 
tais  father  to  thereafter  make  an  assignment, 
all  tbe  knowledge  that  can  be  Impuied  to  tbe 
son  by  the  fifty-second  finding  Is  that  he  knew 
of  his  father's  intention  to  execute  tbe  bill  of 
«Ble,  and  that  it  would  operate  as  s  preference 
to  those  creditors  benefiting  by  it.  Of  any  in- 
tention on  tbe  part  of  tbe  father  to  binder  and 
defraud  creditors,  by  making  an  assignment 
upon  the  heeln  of  tbe  bill  of  sale,  the  son  is  by 
tbe  express  finding  of  the  court  entirely  acquit- 
ted. The  court,  in  order  to  characterize  the 
intent  of  the  father,  connects  the  execution  of 
tbe  un  of  sale  on  one  day,  with  tbe  execution 
of  the  assignment  on  a  subsequent  day,  and 
calls  them  one  transactiOD:  and  then  finds  that 
both  were  made  for  the  purpose  of  hindering 
and  defrauding  the  creditors  of  the  father  by 
-dividing  his  proper^  io  a  manner  not  permit- 
ted 1^  tbe  statute.  These  findings  show  the 
fact  tDAl  a  preference  was  inteononaDy  given 
to  the  son  and  others  by  tbe  execntion  of  the 
bfll  <^  sate  by  tbe  insolvent  father,  and,  unless 
that  fact  constituted  a  violation  of  the  statute 
as  to  preferences,  there  is  00  finding  that  the 
SOD  was  aware  of  any  intent  on  the  part  of  the 
father  to  violate  thai  statute. 

It  Is  claimed  that  tbe  fifty-third  finding  fs  a 
Undine  of  actual  fraud  and  conspiracy  sepa- 
rated from  the  bill  of  sale  and  as.signmepl,  and 
ill  which  fraud  they  were  tbe  culminating 
acta.  Bearing  in  mind  the  ignorance  of  the 
aoo  as  to  any  Intent  on  the  part  of  the  father 
to  make  an  assienment,  the  result  of  tbe  find- 
ing is  tbat  the  father  meant  to  pay  or  secure 
some  of  bis  creditors  by  making  this  bill  of 
sale,  and  the  son  conspired  with  the  father  to 
that  end,  the  effect  of  which,  the  court  says, 
would  be  to  prefer  some  of  tbe  creditors  to  a 
greater  amount  than  one  third  of  tbe  ptt)perty 
of  the  vendor:  and  this  connivance  nod  action 
the  court  characterizes  as  a  conspiracy  to 
•cheat  and  defraud  creditors,  and  a  vfolatlon  of 
the  laws  of  New  York  in  regard  to  prefennees. 
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T^ere  was  no  confipiracy  to  execute  this  bill  ol 
sale,  and  to  thereafter  make  an  assignment,  for 
tbe  court  finds  tbe  son  was  ignorant  oi  an  in* 
tent  1^  the  father  to  execnte  sofita  an  Instrn- 
ment.  and,  Indeed,  ft  falls  to  find  even  that  Uie 
father  had  such  intention  when  the  bill  of -sale 
was  made.  Of  course  a  mere  conspiracy  to 
cheat  and  defraud  amounts  to  nothing  {Bnaek- 
ett  V.  (Mmootd,  112  N.  T.  490:  and.if  an  In- 
tent  to  defraud  creditors  is  only  proved  by  the 
doing  of  perfectly  lawful  acts,  the  mere  fact 
that  such  acts  are  charted  as  being  done  pur- 
suant to  a  conspiracy  is  immaterial.  Tbe 
finding  of  the  court  of  an  intent  to  cheat  and 
defraud  creditors  is  based  upon  the  finding  of 
a  conspiracy  to  dispose  of  au  the  father's  prop- 
erty among  his  friends.  In  violation  of  this 
statute;  and  the  alleged  intent  to  illegally  dis- 
pose of  the  property  or  to  violate  tbe  statute  is 
based,  so  far  as  the  son  is  coocemed,  upon  the 
fact  of  tbe  execution  of  the  bill  of  sale  by  tbe 
fat  her,  with  the  knowledge  and  connivance  of 
the  son.the  result  of  which  was  to  gire  a  prefer- 
ence to  tbe  son  and  those  other  creditors  whose 
debts  were  to  be  paid  by  the  son.  If  this  were 
an  illegal  act,  where  tbe  son  was  in  Ignonuuw 
of  any  intent  on  tbe  part  of  the  flilherto  there- 
after execute  a  general  assignment,  then  such 
act  might  be  characterized  aa  onewliich  did 
hinder,  delay  and  defraud  creditors;  otherwise 
not. 

Hy  examination  of  these  findings  of  twX  has 
been  quite  miante,  becanse  of  the  claim  made 
by  the  learned  counsel  for  tbe  plaintiffs  that 

there  was  a  substantial  finding  of  fraudunder 
the  statutes  relating  to  fraudulent  cdnveyances, ' 
irrespective  of  any  alleged  fraud  arlsiog  from 
any  intentional  evasion,  or  attempt  at  evasion, 
of  the  Act  of  1887;  but  I  cannot  see  tbat  any 
such  constructimi  can  In  fairly  placed  upon 
what  has  been  found  by  the  trial  court  A 
reference  to  tbe  opinions  of  tbe  court  makes  the 
matter  still  more  clear,  as  it  there  appears  thai 
tbe  case  was  decided  upon  the  theory  tbat  the 
bill  of  sale  and  tbe  assignment  must  be  con- 
strued together;  and,  allbough  there  was  a 
cunnhigly  devised  scheme  to  accomplish  by 
indirection  what  be  was  prohibited  by  stfttatc 
from  doing  directly,  tbeTendor  and  assignor 
mmt  be  Ii«d  to  have  falM  in  such  purtMse.  * 
Tlie  question  is  therefore  now  fairly  liefore  as, 
whether  s  creditor  who  procures  a  UU  of  sale 
from  an  insolvent  debtor  In  payment  of,  or  as 
secnrity  for,  an  honest  and  subsisting  debt,  and 
in  Ignorance  of  any  intention  on  tbe  partof  tbe 
debtor  to  make  thereafter  a  genenl  assignment, 
can  bold  it  as  against  the  «orld,evsn  though  ttM 
property  passing  under  tbe  bill  of  sale  exceed 
one  third  of  tbe  assets  of  the  vendor.  If  tlie 
preference  were  contained  in  the  general  as- 
signment Itself,  we  have  no  trouble  in  con- 
cluding that  it  would  be  unlawful  if  in  excess 
of  the  one  third  of  the  assets  of  tbe  assignor, 
entirely  irrespective  of  the  qneatton  wbeUwr 
the  creditor  was  ignorant  of  the  preference 
wben  tbe  assignment  was  made,  or  whether 
he  was  ignorant  of  tbe  Intention  of  tbe  assignor 
to  make  such  assignment.  In  that  case  tlie 
a»sigDor  attempts  to  do  In  the  very  tnsiro- 
ment  itself  that  which-  the  statute  says  be 
shall  not  do  tn  waek  an  losirament.  TIm 
inhibition  of  tbe  statute  Is  not  limited  to 
the  condition  tbat  the  cndlUH  shall  be  in 
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flotance'  tjf  the  preference.  Such  pnferenoe 
ahall  not  be  made,  Bays  the  elatute,  and,  If 
made,  it  shall  be  void  tor  the  exoeas  over  one 
third  Ibe  assets.  If  the  creditor  attempts  lo 
take  the  preference,  he  does  it  by  virtue  of 
the -very  instnimeat  which  the  statute  says 
shall  not  Aire  it,  or,  if  it  do  give  it.  that 
It  aball  be  void  for  the  excess.  Tbexe  is 
DO  room  for  arfcument  in  sucb  case.  But 
it  in  an  entirely  different  mat(er  where  a 
preference  in  given  by  reason  of  an  instrument 
wbicl>  the  debtor  ordinarily  has  full  power  to 
execute  and  deliver  for  tne  very  purpose  of 
thereby  givioff  a  preference,  and  which  a  cred- 
hor  bu  like  full  power  to  receive  fw  the  pur- 
pose of  thereby  recdvlng  sucb  preference.  Id 
such  esse  it  seems  to  me  an  important  consid- 
eration to  inquire  whether  at  the  time  the  secu- 
rity was  taken  or  the  debt  paid,  the  creditor 
knew  the  debtor  was  insolvent,  and  intended 
tei  follow  the  bill  of  sale  by  an  assignment  for 
the  baneflt  of  bis  creditora,  and  to  thus  devest 
bimsslf  of  all  CDntrDlover  bis  property.  If  he 
bad  sucb  knowledge,  it  would  be  entirely  prop- 
er, as  was  held  by  lue  second  division,  to  regard 
the  confession  of  judgment  as  one  of  tlic  in- 
sirumeataliUea  employed  by  the  debtor  in 
conlemplalion  of  making  ao  assij^meot,  for 
tbe  purpo9e.of  giving  a  poriBfereDce  m  violation 
of  Ibe  Act.  Wbetber  it  should  be  regitrded 
as  one  of  sucb  iDBtrumentalities  ought,  as  it 
seems  to  us,  lo  depend  Homewbnt  upon  the 
state  of  mind  of  tbe  creditor.  If  he  had 
knowledge  that  the  debtor  intended  to  make  an 
assigameut,  and  that  tbe  security  was  given 
with  the  intent  that  it  should  result  in  conae- 
queoce  of  tbe  assignment  in  a  violation  of  the 
provisions  of  the  Act,  then  we  think  the  secu- 
rity should  he  adjudged  ineffectual.  In  such 
case  the  creditor,  in  effect,  participates  with 
the  debtor  in  an  attempt  to  violate  the  Act. 
But  even  then,  bow  far  the  judgment  should 
go  is  worthy  of  some  inquiry  when  the  ques- 
tion shall  arise.  Whether  it  should  set  aside 
the  whole  security,  or  leave  it  to  fare  with  tbe 
rest  under  tbe  assigntnent.  to  the  extent  of  one 
third  of  the  debtors  assets.  In  accordance  with 
the  Act,  we  do  not  now  determine. 

It  is  said  that  the  ftalute  is  aimed  at 
the  debtor  and  bis  action  alone,  and  that  it 
does  not  affect  tbe  creditor;  and  hence,  if  the 
debtor  makes  an  illftgal  preference,  and  tbua 
violate  tbe  statute,  the  intent  or  knowledge  of 
the  creditor  is  immaterial,  and  the  preference 
in  excess  of  the  amount  permitted  by  tbe  stat- 
ute must  be  disregarded.  This  may  well  be 
true  when  the  pi^ference  which  the  debtor 
makes  is  Gonloioed  in  tbe  very  Instrument  de- 
aeribed  in  tbe  statute.  Any  preference  tbe 
debtor  therein  makes  which  runs  counter  to  the 
statute  must  be  treated  8.1  the  statute  directs,  and 
tbe  iotAt  of  tbe  aasignor  in  giving  the  prefer- 
ence is  wholly  immateriitl.  But  the  statute 
does  not,  and  was  not  intended  lo,  prevent  a 
creditor  from  obtaining  paymf nt  or,  or  a  se- 
curity and  thereby  a  preference  for,  biadebt, 
even  from  an  insolvent  debtor;  and  where  a 
ooiirt  is  asked  to  set  adde  a  security  which  is 
diacoDDected  from  and  prior  to  any  general  as- 
signment, on  tbe  grouna  that  it  is  in  violation 
of  the  Act  in  relation  to  preferences  in  general 
MKsigOfnentSy  it  at  once  becomes  a  question 
whether  that  Aet  «aa  ever  intended  to  cover  a 
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ease  where  tbe  creditor  obtafaing  or  avallinr 
himself  of  sucb  securities  was  Ifnoraot  of 
any  existing  ioteutionon  the  part  of  the  debtor 
to  thereafter  perform  an  entirely  separate  act 
and  make  a  general  assignment.  It  does  not, 
in  terms,  cover  such  a  case,  and  we  think  It 
should  not  be  thus  extended  by  construction. 

In  White  V.  GottfiauKn,  129  U.  S.  839,  82 
L.  ed.  677,  It  appeared  that  it  was  tbe  intention 
of  the  debtor,  by  the  means  be  adopted,  to 
give  to  his  mother  and  relatives,  and  it  was 
tbelr  intention  to  obtain,  a  preference  over  all 
other  creditors;  and  what  was  done  was  In  ex- 
ecution of  a  scheme  for  tbe  appropriation  of 
the  eatate  by  the  debtor's  family,  to  the  exclu- 
sion of  the  other  creditors,  thereby  avoiding  a 
general  awignment.  In  that  case  tbe  supreme 
court  was  administering  the  law  of  rifloois, 
and  the  learned  judi;e,  in  tbe  course  of  bis 
opinion,  said  that  where  an  insolvent  debtor 
recc^nlzes  the  fact  that  he  cm  no  longer  go 
on  in  business,  and  determines  to  yleM  the 
dominioo  of  bis  entire  estate,  and  In  exeeutioa 
of  that  purpose,  or  with  intent  to  evade  tbe 
statute,  transfers  all,  or  aubstantfally  all.  his 
properly  to  a  port  of  his  creditors.  In  order  to 
provide  for  them  in  preference  to  other  cred- 
itors, Uie  instrument  or  instruments  by  which 
transfers  are  made  and  that  result  Is  reached, 
whatever  their  form,  will  be  held  to  operate  as 
an  assignment,  tbe  benefits  of  which  may  be 
claimed  by  any  creditor,  not  ao  preferred,  who- 
will  take  appropriate  stejM  In  a  court  of  equity 
to  enforce  the  equality  cootemplated  tbe 
statute.  Such,  said  the  jud^e,  we  think  is  ibe 
necessary  result  of  the  decisions  in  the  highest 
court  of  Illiuols.  The  Act  there  under  con- 
sideration was  a  statute  of  Ulinoie  prohibiting- 
the  preference  in  an  assignment  of  any  debt  or 
liability  over  another,  and  declaring  such  pref- 
erence void.  Taking  the  facts  into  considera- 
tion as  shown  in  that  case,  viz.,  a  scheme  en- 
lered  into  by  all  tbe  family,  debtor  and  cred- 
itors, to  give  and  to  obtain  a  preference  over 
all  other  creditors,  and  by  means  of  sucb 
scheme  to  appropriate  the  entire  estate  of  sucb 
debtor  to  his  own  family,  and  to  the  exclusion 
of  all  other  creditors,  it  docs  not  seem  a  great 
strain  upon  the  statute  to  hold  such  a  scheme 
void.  But  we  have  no  such  case.  Instead  of 
a  scheme  shared  in  by  tbe  creditors  to  appro- 
priate property  in  evasion  of  the  statute,  there 
IS  entire  ignorance  upon  tbe  part  of  tbe  cred- 
itor of  any  such  scheme,  and  there  is  tbe  fact 
that  tbe  creditor  is  only  doio^  ao  act  which 
has  always  heretofore  been  enurely  l^al,  viz., 
obtaining  security,  and  probably  thereby  a 
preference  in  the  payment  of  bis  debt  from  an 
insolvent  debtor.  In  the  caae  in  the  supreme 
court  it  is  recognized  that  the  statoteof  Illinois 
does  not  contravene  tbe  general  rule  that  a 
debtor,  when  financially  embarrassed,  may  In 
good  faith  compromise  his  liabilities,  sell  or 
transfer  property  in  payment  of  debis.  or 
mortgage  or  pleage  it  as  security  for  debts,  or 
create  a  lien  upon  it  bv  means  of  a  judgment 
confessed  In  favor  of  bis  creditor.  But  all 
these  acu  which  might  otherwise  be  valid, 
and  which  a  t;rcdilor  would  have  the  right  U> 
avail  himself  of,  are  to  be  declared  void  If  the 
debtor  has  at  that  time  recognized  the  fact  that 
be  can  no  longer  go  on  with  his  business.  Our 
atiOnte  does  not  la  lenna  cover  such  a  case.. 


Digitized  by 


isn. 


SnuDR  T.  Jommnr. 


MB 


and  diflenaliofnnD  the  HUnoiB  atatnt^  wbldi 
dedires  void  all  {HvfereBOM.  It  doea  not 

seem  to  db  that  either  the  letter  or  the  ipirit 
of  am  itatute  covers  a  case  where  the  creditor 
Ib  ignoract  of  any  lotended  vlolatioa  o{  the 
statute  by  tfae  dubtor,  and  where  tbe  act  of  the 
creditor  is  siniply  to  obtain  senuriCy  for  tbe 
paTinent  of  an  bonest  debtdue  from  tbedditor 
to'bimsetf. 

Wc  are  diapowd  to  agree  with  tfae  Suraeme 
Court  of  PennsylTaDia,  as  the  doctrine  (a  that 
court  is  BttDonnced  In  Lake  Shore  Bkg.  Oo. 
FuUer,  110  Pa.  156,  1  CenL  Rep.  109.  where 
tbe  court  says:  "  Nor  can  we  agree  that  a 
mere  intent  of  tbe  debtor,  uaexpressed  to  the 
creditor,  to  give  bim  a  preference  by  paying 
or  aecurfog  the  debt,  although  be  at  tbtt  time 
contemplated  and  soon  after  executed  ft  gen- 
eral aBBigninent,  operated  to  defeat  sacb  pref- 
erence on  the  frrouod  that  it  is  contrary  to  the 
Act  of  1848.  Such  an  intent  la  not  unlawful, 
and  cannot  be  inferred  from  a  proper  act. 
Bnt,  even  if  it  were,  tbe  creditor,  who  baa  a  per- 
fect right  to  accept  payment  or  security  of  hte 
debt,  and  has  not  participated  in  tbe  illegal, 
unlawful  Intent,  should  not  be  compelled  to 
forfeit  bis  preference  in  that  amount.  He,  at 
least,  is  innocent,  and  may  in  good  conscience 
hold  tbe  advantage  be  bas  obtained." 

It  has  been  urged  that  by  tbia  conatmction 
tfae  statute  may  be  easily  evaded.  It  ia  said  a 
failing  debtor  may  prefer  bis  favorite  credtton 
by  separate  instrumenls,  and  then  make  a  geo- 
enil  assignment  and  as  a  result  bis  favored 
creditors  will  be  paid  in  full,  and  those  pro- 
vided for  in  the  assignment  will  get  nothing. 
Those  creditors,  however,  who  participated  in 
or  were  cognizant  of  the  intent  of  tbe  debtor, 
Gonld  not  avail  tberaaelves  of  their  securities 
beyiHid,  at  any  rale,  tbe  statutory  rate  (Anyvr 


V.  Varrdmmmt  abom  MDerrad  to);  and  aa  to 
those  cndltma  who  wen  ioMmuit  of  any  audi 
intent  it  Is  not  percetved  titat  any  great  mis- 
fortune would  attend  tbe  allowance  of  their 
aecuritieB  in  the  some  way  aa  has  been  legal 
for  bundred8<rfyeara  pest.'  .  The  debtor  might 
neglect  to  make  an  aasigomeDt  at  all,  and  then 
it  wonid  look  afl  if  tbe  acta  of  preference  would 
be  legal.  The  Statute  of  1^,  at  any  rate, 
does  not  cover  such  a  state  of  facts,  and  we  do 
not  feet  at  liberty  to  enlarge,  ita  provisions  by 
conatmctloD,  so  as  to  bring  .sucb  facts  within 
the  condemnation  of  the  statute.  If  it  lie 
thought  good  policy  so  to  do,  tbe  Logislature, 
and  no*,  wis  court,  ia  tfae  body  to  which  appli- 
cation flbottld  be  made  to  effect  such  change 
in  the  law. 

There  are  many  other  fa<^8  found  by  the 
trial  oourt,  and  not  herein  alluded  to.  which 
tbe  counsel  for  plaintiffs  claims  are  evidence 
of  actual  fraud  on  tbe  part  of  the  defendants 
herein,  within  the  statute  relative  to  fraudulent 
convetyances.  The  ftodlDgs  of  tbe  court,  as  wo 
have  seen,  go  upon  the  fmtrad  that  tbe  intent 
of  tbe  debtor  to  violate  the  Statoteof  1887  was 
a  fraud,  and  hence  a  hindrance  ftod  delay  to 
creditors.  The  actual  fraud <  baa  not  been 
found,  and  we  do  not'  feel  lilce  disposing  of 
tbia  case  upon  a  fact  not  found  or  passed  upon 
tbe  court  below,  vfhUe  lepndlating  tbe 
real  ground  upon  which  tbe  Indgotent  waa 
founded.  Tbe  actual  fraud  claimed  bf  tbe 
counsel  for  the  plaintiffs  may  be  proved  on  the 
new  trial,  and,  if  found  as  a  fact  by  the  court 
or  jury,  will  dispose  of  tbe  case  in  favor  of 
plainfiffs. 

We  think  the  Jttdffmnt  should  be  inverted, 
and  a  new  trial  ordered,  with  coata  to  atdde 

the  event. 

All  concur,  except  Earl,     not  voting. 


WISCONSIN  SUPREME  COURT. 


Haiy  STREET,  Reajt,, 
t. 

3.  A.  JOHNSON,  Appt. 

(  WIb  ) 

1.  One  who  eeUs  and  delivers  m  paper 
eontalninff  a  libel  is  presumed  to  know  that 
ItooDtaitis  tbe  Ubel  in  theabseaoeof  proof  to  the 
oontrary. 

S*  A  eouplalBt  fur  Ubel  eharging  tiie 
■ale  of  papers  oontalnlng  a  Ubeloue  article 
need  not  affirmatively  allege  that  dofendaot 
knew  timt  sueh  articles  were  contained  in  the 
paiiensold. 

(November  17. 1891.) 

APPEAL  by  defendant  from  an  order  of  tbe 
Circuit  Court  for  Douglas  County  overrul- 
ing a  demurrer  to  the  complaint  in  an  acUon 
teoagfat  to  recover  damages  for  the  alleged 
poUKfttkm  of  ft  Ubel.  Afflrmed. 


MoTX.— For  notes  on  toference  or  prceumption  of 
maUoe  in  case  of  Ubel  or  slander,  see  Bram  v.  Col- 
UMmOSt.        !>.  B.  A  1X9;  John  W.  Lovdl  On. 
TT«Mifrhenn  (lfius.)Sli.  B.A.8aa. 


Statement  by  OawoJayt  J.' 

This  is  an  action  for  libel.  The  complaint 
alleges,  in  effect,  thai  Octobw  30, 1880,  thede- 
feiKlant  was  tbe  owner  and  keeper  of  a  news- 
stand and  the  vendor  of  newspapers  at  tbe 
city  of  Superior;  that  as  sucb  he  willfully  and 
intentionally  sold  and  deKvered  at  said  stand, 
to  a  large  number  of  tbe  people  of  eaid  cily 
who  read  the  same,  copies  of  a  newspaper 
named  "Tbe  Sunday  Bun."  of  the  date  of  Oc- 
tober 18,  18M),  contaioing  a  false,  defamatory, 
scandalous,  and  libelous  article  in  the  false, 
libelous,  and  defamatory  words  therein  set 
forth,  and  which  were  printed  and  published 
of  and  concerning  the  plaintiff;  that  the  articKt 
referred  to,  among  other  tbinga.  contained 
statements  to  the  effect  that  nitb  a  contracted 
fanaticism,  which  bas  done  more  in  tbe  past 
than  tbe  weakness  or  vices,  so  coaaidered.  of 
mankind,  to  retard  Cbristian  proeress  and  so- 
briety, the  alleged  ladies  of  the  W.  C.  T.  L  . 
have  been  perambulating  tbe  streets  of  West 
Superior  in  an  ineffectuu  attempt  to  prevent 
the  Sunday  Sun  being  purchased  by  the  inhab- 
itants of  that  place:  that  these  alleged  huUfle, 
ignorantly,  no  doubt,  brazenly  lowered  them- 
selves  to  a  tercl  which  they  would  or  ihould 
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blush.  If  they  possessed  the  modes^  which  so- 
ciety womeo  are  presamed  to  poasess,  to  eee 
that  level  described  la  biacb  type;  that  the 
time  used  up  by  these  women  in  viaitinK  Dews- 
dealers  to  uree  tbem  to  sell  the  Bun  no  longer 
might  undouDtedly  t>e  more  profitably-  used  by 
tbem  had  they  been  acnibbioe  their  filthy 
kitchens,  pfttchfog  their  basband's  trousers,  or 
hemming  handkeichiefs  for  the  little  cold, 
motet  noses  of  their  children  during  the  com- 
ing winter;  that  women  like  the  West  Superior 
brand  of  the  W.  O.  T.  U.  have  little  Chr&iian- 
Hy  except  that  which  they  flaunt  on  dress  pa- 
rade:  that  thia  sort  of  W.  C.  T.  U.  womni  ate 
usually  indifferenUy  good  mothers,  wiveB,  or 
daughters,  aod  are  inlenneddteis,  who  accom- 
plish nothing,  and  neglect  the  duties  Ood  has 
created  tbem  for;  that  It  rarely  cannot  be  pos- 
sible that  a  pushfaig,  thriving  young  city  like 
West  Superior  is  to  be  circumscribed  within 
the  ciicumfeienceof  rach  a  pair  of  petticoats; 
that  their  oompanlona  were  tarred  with  their 
oompaDT;  that  we  feel  certain  that  the  Sun  Is 
right.  To  that  complaint  the  defendant  de- 
murred upon  (he  ground  that  tbe  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  From  the  order  overruling  that  de- 
murrer, the  defendant  brings  this  appeal. 

'  Meun.  KdowIm,  Dlekinson,  Baehaa- 
matt  Grmhajn  A  WllsoatWith  Mesm,  Thtw- 
■on  *  Sklttvik,  for  appellant: 

An  action  for  libel  cannot  be  maintained 
agaiost  the  publisher  of  a  newspaper,  if  he  baa 
no  knowledge,  at  the  time  of  the  publication, 
that  the  article  complained  of  is  libelous. 

Smiths.  Athley.  11  Met.  867,  4S  Am.  Dec 
216:  Dexter  v.  Suear,  i  Mason,  116;  Smm«tu 
V.  JFMU0.  L.  R.  16  Q.  B.  Div.  854;  Chubb  v. 
Ftannagan,  6  Car.  ft  P.  4St;  SniAA  v.  Wood, 
3  Campb.  828. 

Knowledge  is  not  presumed. 

Preacott  v.  Touaey,  18  Jones  &  S.  12. 

It  was  not  proper  to  omit  from  tbe  complaint 
tbe  averment  of  knowledge. 

StarUe.  Slander  &  Libel,  p.  487. 

Tbe  gut  of  the  action  so  far  as  news- 
dealera  are  concerned  is  tbe  knowledge.  It 
becomes  a  fact  material  to  the  support  of  the 
action  and  under  our  statute,  which  requires 
"a  plain  aad  concise  statement  of  the  facts 
constituting  each  canae  of  action,"  It  becomes 
a  fact  constituting  a  cause  of  action  which  it  is 
necessary  to  aver. 

See  Newell,  Slander  &  Libel,  p.  289. 

Mews.  Roas,  Dwyer  A  Smith,  for  re- 
spondent: 

The  article  tends  to  expose  plaintiff  tq  con- 
tempt or  ridicule  at  the  best,  and  is  hence  libel- 
ous per  ae. 

Odgers.  Ubel  &  Slander,  20;  Matei/v,  Bara- 
ger.  77  Wis.  48. 

Plaintiff  should  not  be  called  upon  to  prove 
what  is  locked  up  in  the  bosom  of  defendant. 
He  should  be  presumed  to  know  the  character 
of  his  wares. 

Od^rs,  Libel  &  Slander,  *t60;  Chubb  v. 
Flannagan,  6  Car.  ft  P.  481;  Stauk  v.  Van 
Benthnyten,  8fl  La.  Ann.  4B7. 

CMaoday./.,  delimed  tbe  Of^ion  of  the 
court: 

WUhfai  the  Tulea  of  law  frequentiy  an- 
14L.R  A. 


nouoced  by  this  oonn  we  must  bold  that  tbe 
article  in  question  was  libelous  perm.  Brad- 
leg  V.  Cramer.  60  Wis.  SOD,  48  Am.  Rep.  SU, 
and  cases  there  cited;  Oauvrtav  v.  Bwaeriar 
Pub.  Co.  62  Wis.  409:  Hole^  v.  Baragtr.  77 
Wis.  4ft.  Tbe  ininciples  upcui  which  such 
rules  are  baaed,  and  the  reasons  for  the  sam^ 
need  not  be  here  repealed.  Thequestion  pre- 
sented IS  one  of  pleading.  Upon  this  demnirer 
tbe  allegations  of  the  complaint  miut  be  taken 
as  true.  62  Wis.  407.  This  beine  so.  we 
must  assume  for  the  purpose  of  this  appeal 
that  the  article  was  published  of  and  conoem- 
ing  the  plaintiff:  that  it  was  false;  and  that 
the  defendant  willfully  and  intentionally  atdd 
and  delivered  the  papta-  containing  tbe  article 
as  therdn  alleged.  The  learned  counsel  for 
the  defendant  contends  with  much  ingenuity 
that  the  defendant  can  only  be  held  liable  m 
case  he  so  sold  and  delivered  tbe  paper  know- 
ing that  it  conuined  tbe  article  in  qoestioD: 
aira  hence,  that  the  oomplatnt  is  deffwiive.  in 
not  alleging  that  he  knew  the  pi^er  ooniaioed 
such  arricle  at  the  time  of  making  such  sale 
and  delivery.  The  authorities  are  to  tbe  effect 
that  the  mere  seller  of  newspaposls  not  liable 
for  selling  and  delivering  a  newspaper  contain- 
ing a  libel  upon  tbe  plamtiff  if  he  can  prove 
upon  the  trial  to  the  satisfaction  of  the  jury 
that  he  did  not  know  that  the  paper  contained 
a  Ubel;  that  his  Ignorance  was  not  due  to  any 
negllgenoe  on  bis  part;  and  that  he  did  not 
know,  and  bad  no  ground  for  supptMing,  that 
the  paper  was  likely  to  contain  libelous  matter. 
Emmen$  v.  fotUe,  U  R.  16  Q.  B.  Div.  854; 
fl<V-  V.  Judd,  87  Week.  Rep.  143;  Ckvbb  v. 
matutagaa,  6  Car.  ft  P.  431;  Smith  v.  AM^, 
11  Met.  867.  45  Am.  Dec.  216. 

Bat  it  seems  to  be  equally  well  setOed  that 
Buch  sale  and  delivery  of  a  newspaper  contain- 
ing a  libel  is  prima  facie  the  publication  of 
such  libel,  and  hence  makes  such  vendor  prima 
facie  liable  therefor.  Thus,  in  Bmment  v. 
PottU,  tupra.  Lord  Esher,  M.  B.,  qNiakiog  for 
the  court,  said:  "I  agree  that  the  defendaota 
are  prima  fade  liable.  They  have  banded  to 
other  people  a  newspaper  in  which  tbne  Is  a 
libel  on  the  plaintiff.  I  am  Inclined  to  think 
that  this  called  upon  the  defendants  to  show 
some  circumstances  which  absolv*^  them  from 
Uability,  not  by  way  of  privilege,  but  facts 
wUch  show  that  they  did  not  publish  tbe  li- 
UtL"  To  tbe  same  eitletA  is  King  v.  AmpMH, 
4  Bam.  ft  C.  86. 

U  is  staled  as  elementary  law  that  "emy 
sale  and  delivery  <A  a  written  or  printed  copy 
of  a  libel  is  a  freeh  publication;  and  every  per- 
son who  sellsorgivesawayawritteaorprinted 
copy  of  a  libel  may  be  made  a  defendant,  un- 
less, indeed,  he  can  satisfy  tbe  jury  that  be 
was  ignorant  of  the  contents.  The  cnUM  at 
proving  this  lies  on  the  defendant."  Odger, 
Slander  ft  Libel,  160.  Since,  under  tbe  au- 
thorities dted,  proof  of  sale  and  delivery  of 
the  paper  containing  tbe  artide  in  question 
would  ue  prima  fade  evidence  of  the  willful 
and  malidous  publicatioD  of  tbe  Ubel,  theaUe- 
gatkm  to  the  effect  that  the  defendant  willfully 
and  Intentionally  sold  and  delivered  the  paper 
containing  tbe  article  would  be  an  allq^tton 
of  tbe  only  fact  tbe  plaintiff  would  be  required 
to  prove  in  order  to  make  out  a  (ffima  fade 
caie.  ThIa  betog  ao^  lucA  altegatloa  mmU 
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eetn  to  be  anfflcient,  without  ftoing  further 
.nd  alleglnr  that  ibe  defendant  knew  tbat  the 
mper  contained  tfae  libel;  oiberwlse  the  plain- 
iff  would  be  required  toaUese  what  be  would 
lot  be  required  to  prove.  Besides,  the  ques- 
ion  wtaeiber  tfae  defendant  knew  that  the 


paper  contained  the  article  was  a  fact  within 
bis  own  knowledge,  aad  hence  bis  want  of 
such  knowledge  is  pecoUarly  a  matter  of  de- 
fense. 

Thtorder  qf  tht  Oireuit  Court  i*  affirmed. 


CAROLINA  SUFREHS  OOtJBT. 


STATE  OF  NORTH  CAROLINA 

W.  E.  BLACK,  Aps*. 

I  N.  a  ) 

X.  A  certiorari  will  not  be  granted  to 
inoorpor&te  Id  a  case  settled  an  exoepUon  wbloh 
appelant  baa  waived  bjr  fatlure  to  set  It  wit  la 
Ub  statement  of  case  on  appeal. 
S.  Ana—aoltonanollicerfai  charge  of 
Sb  pound,  who  forbids  a  person  f^m  teartoff 
down  tfae  pound  to  regain  posBeeslon  of  hla  bofia* 
wbloh  are  therein,  and  threatens  to  arrest  blm 
If  be  does  not  deelst,  ts  not  Justified  by  tbe  fact 
that  the  hOffB  were  taken  and  Impounded  under 
an  lUeffal  ordinance. 

tNovember  17,  IttL) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Moore  Countv 
convicifaig  faim  upon  an  indictment  for  assauit 
and  battery.  Affirmed. 

Statement  by  Clark,  J.t 

It  appetnd  In  evidence  that  detoidant's 
bogs  bad  been  tanpoonded  t^  tbe  town  marshal 
of  Uarthage,  and  were  tn  his  custody.  Tbe 
aiarsbal  ud  two  of  tbe  town  commissioners, 
who  were  near  tbe  pound,  saw  tbe  defendant 
going  in  tbe  direction  of  the  pound  at  nleht, 
and  the  defendant  swore  in  tbeirprt»ence  that, 
onlpss  tbe  marshal  tnmed  his  bogs  out,  be 
would  Kberate  them,  and  thereupon  proceeded 
to  the  pound,  and  attempted  to  break  tbe 
ponnd  to  turn  tbe  bc^out.   The  matHba)  and 
ifae  two  commlssioDers  came  up,  and  the  mar 
■faal  ordered  tbe  defendant  to  desist   He  re- 
fused to  desist.   Tbe  marsbal  threatened  to 
arrest  bim  if  be  persisted  in  breaking  the 
ponnd.  There  was  also  evidence  that  the 
natsbal  flourished  a  pistol  when  he  threatened 
to  arrest  tbe  defencfant,  who  thereupon  as- 
sanlted  the  marshal  with  a  piece  of  scantling 
drawn  Id  a  striking  attitude  within  striking 
disisDce.  ~  Tbe  marshal  bad  no  warrant.  Tlie 
defendant  offered  to  introduce  tfae  ordinance 
uodra- which  bbbogB  bad  been  impounded,  for 
tbe  pnrpoae  of  abowlnff  that  aaid  ordinance 
wu  vdd.   Tbe  court  refused  to  admit  tbe  evi- 
dence. The  exception  for  such  refusal  is  the 
only  excepti<»i  presented  for  review.  Tbe 
case  states  that  there  was  no  exception  to  the 
chaiee.  Tbe  defendant  moved  for  acertioroii, 
at  Hated  in  tfae  opinion. 


Nota-Pnr  on  assault  on  defense  OrTeoap- 
tnreof  propeMr,  see  Klrbr  TtVoMsr  (|t.  1.)  jnMC, 

A  U  HA. 


Memrt,  Doniflau  A  Shaw  and  9*  W. 
Hinsdale  for  appeUanL 

Mr.  Theodore  F.  DaTidaon*  AUy-Qm^t 
for  the  State: 

The  woposed  evidence  was  irrelevant  in  this 
case,  lliis  is  an  Indictment  for  a  violation  of 
the  criminal  law.  Tbe  assault  was  made,  not 
in  protection  of  defendaol'a  property,  but  from 
rage  induced  by  threats  to  arrest  him.  Even 
if  "his  hogs  bad  been  illegally  impounded,  he 
was  not  jusiified  in  releasing  tbem  by  force 
and  thereby  endangeiing  the  public  peace;  he 
bad  a  perfect  remedy  by  civil  action.  But  be 
made  tfae  assault  before  any  attempt  was  made 
to  arrest;  there  bad  been  only  notice  that  if  he 
persisted  in  his  violent  conduct,  he  would  be 
arrested.  Thereupon  be  made  a  dangerous 
attack  upon  tbe  officer.  How  could  the  valid- 
ity or  invalidity  of  tbe  ordinance  affect  the 
legal  consequences  of  this  actf 

State  V.  Morgan,  Sft  N.  0.  186;  8tal»  t. 
Bntndm.  SS  N.  0.  468;  Stater.  Ihiride,  95 
N.  C.  636.  j 

Clark,  J.,  delivered  tbe  opinfon  of  tfae 
court; 

The  affidavit  in  tbe  petition  for  certlOTari 
avm  that  a  special  praver  for  instruction  was 
asked  in  writiDe,  aiid  in  proper  time;  that  it 
was  refused,  and  exception  noted,  but  it  is  not 
alleged  that  such  excepticn  waa  set  out  in  ap- 
pellant's statement  of  case  on  appeal.  As  the 
appellant  did  not  set  it  out  as  an  exception  in 
his  case  on  appeal,  he  cannot  complain  that 
tbe  lodge  did  not  incorporate  it  In  tbe  "cam 
settled '^Iw  him.  Id  iaylerr.  Ptummer,  106 
N.  C.  06,  ft  is  said:  "Exceptions  noted  on  tbe 
trial,  aixt  exceptloos  which,  after  tbe  verdict, 
tbe  losing  party  desires  to  assign  to  tbe  charge, 
or  to  the  refuBal  or  granting  of  special  inairuc- 
tions,  must  be  set  out  by  appellant  in  making 
out  bis  statement  of  the  case  on  appeal  (as  re- 
quired by  Code,  ^  OftO),  or  they  are  deemed 
waived."  Had  tbe  exception  for  refusal  of  tbe 
Bpecial  Inatniction  (If  asked  in  writing,  and  in 
apt  lime)  been  set  out  by  appellant  in  making 
up  bis  case  on  appeal  (Cone,  ^  550,  and  Rule 
27,  Supreme  Court),  and  tbe  judge  bad  omit- 
ted such  prayer,  and  tbe  exccfttion  for  its  re- 
fusal from  tbe  "case  settled,"  a  certiorari 
would  lie  to  have  tbem  incorporated.  Loice 
V.  BUiott,  107  N.  0.  718.  By  not  setting  oiit 
such  an  exception  In  bia  statement  of  ca<<e  on 
appeal,  the  anKllant  has  waived  Uie  right  to 
insist  on  it. 

The  only  excepfldn  stated  in  the  case  on  ap- 
peal Is  the  refusal  to  admit  the  town  ordinance 
in  evidence,  which  was  offered  for  tbe  purpose 
of  showing  it^  invalidity.  For  tbe  purpose  of 
tltfi  fflcepium.  is.  mosjt  m  taken  that  tbe  boga 
were  impounded  under  u  it^iralld  oidlnwoe; 
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Not., 


but  ibey  wen  to  tne  coslody  of  tbe  oflBoer,  uid 
tbe  owoer  bad  no  rigbt  to  take  (be  law  m  bis 

own  bandi,  aod  regain  possessloa  of  bis  prop- 
erty by  violence,  and  by  teariog  down  tbe 
pound.  Tbe  officer  bad  a  rigbt  to  forbid  bim, 
and  to  prevent  the  property  being  taken  out  of 
bts  custody  by  force.  Tbis  is  not  a  case  wbere 
tbe  officer  u  on  trial  for  using  excesdve  force. 
Nor  is  It  a  case  where  property  is  attempted  lo 
Iw  taken  noder  a  void  warrant,  and  tbe  owner 
resists  by  force.  Forall  that  appears,  tbe  bogs 
were  taKeo  on  process  valid  on  its  face,  which 
tbe  officer  was  compelled  to  execute,  though 
issued,  possibly,  without  sufflcieut  legal  ground; 
but  that  was  not  a  matter  for  tbe  officer  to  de- 
cide, nor  il.e  defendant.  It  was  a  matter  to 
be  settled  1^  tbe  court.  Besides,  the  bogs  bad 
been  taken  previously,  and  were  io  tbe  peace- 
able possession  of  the  oQ^:!er.  The  case  pre- 
sented Is  as  to  tbe  right  of  tbe  defendant  to 
leir  down  tbe  town  pound  to  regaio  possession 
of  his  hogs  (taken  under  an  illegal  ordinance), 
after  being  forbidden  ro  do  so,  and  his  rijrbt  to 
assault  ttie  officer  wbo  bade  him  deaiat,  and 
who,  when  tbe  defendant  did  not  stop,  mth  a 
flourish  of  bis  pistol  bad  threatened  to  arrest 
him.  That  tbe  defendant  made  an  assault  is 
uocontroverted.  The  defense  set  up  by  tbe 
exception,  that  the  bogs  had  been  taken  under 
an  Invalid  ordinance,  is  ont  suffident.  The 
defendant,  after  being  forbidden  by  the  officer, 
should  have  desisted,  and  have  sought  to  get 
back  his  bogs  by  lawful  process.  He  had  no 
right  to  Tu;8in  them  by  means  of  a  breach  of 
the  pfiace.  "Two  wrongs  will  not  make  a 
right." 

In  etate  v.  Hedrick,  96  N.  C.  624.  an  arrest 
was  made  by  one  who  had  been  illegally  de- 
puted to  serve  s  warrant  in  a  civil  action.  Ou 
tbe  party  arrested  attempting  lo  escape,  another 
party  tripped  up  the  acting  officer,  wbo  was 
pursuing.  It  was  held  that  such  other  party 
was  guilty  of  an  assault.  In  State  v.  Armi- 
atead,  106  N.  C.  089,  it  is  said  that  no  one  has 
a  right  to  take  a  prisoner  from  the  custody  of 
an  officer  on  the  ground  tbat  such  prisoner  is 
unlawfully  in  arrest,  since  the  lawfuloess 
of  tbe  arrest  must  be  inquired  into  without 
resort  to  force.  Tbe  prop€*ly  being  commit- 
ted to  tbe  custody  of  the  officer  by  process  of 
law,  he  had  tbe  right  to  arrest  anyone  attempt- 
ing to  lake  it  from  bim,  and  witliout  warroot. 
MratMff  r.  Hodyea,  99  N.  C.  819.  The  exigency 
would  not  permit  him  to  get  s  warrant:  for, 
while  be  was  off  looking  np  an  officer  to  issue 
it,  tbe  property  with  wboae  aafe-keeiring  he 
was  charged  would  be  taken. 

J/o  error. 


STATE  OF  NOBTH  CAROLINA.  Appt.^ 

V. 

J.  A.  DAVIS  et  al. 


.H.  a. 


.1 


The  hrewMng  opn.  of.  the  door  of  » 
bUtckamitb  ihop  Mid  takiav  po—e« 


Non.— In  connootlon  with  the  full  dtsoussloa  In 
tbe  opinion  of  forcible  entry  as  a  crime,  see  not« 
onfordtdeenuraaa  civil  remedr,  la  HosNller  v. 
Dearer  (ft.  C.)  I  b.  B:  A.  OBT. 
14L.aA. 


ilOB  t>r  five  peesoas  after  belv  teUMea  bf  Ow 

leasee.  wlKMe  mialnal  lease  from  one  of  fbem  had 
expired,  and  wbo  claims  posseasioa  under  a  new 
iBue  from  a  co-tenant  of  tbe  former  leasor.  Is  » 
forolt^entry.altliougbbewasa  buodred  Tarda 
distant. 

(November  24,  lao.) 

APPEAL  by  the  State  from  a  ludgment  of 
the  Superior  Court  for  Ired^l  uninty  In 
favor  of  defendants  upon  trial  of  an  indict- 
ment for  forcible  entry.  Sttermd. 

Statement  by  CUu-k*  J.: 

Indictment  for  forcible  entry.  It  is  found 
by  tbe  special  verdict  that  the  prosecutor  was 
in  poescMOQ  and  daily  use  of  a  bkcksmith 
shop;  that  be  bad  come  from  bis  borne  tbat 
morning.  Intending  to  work  in  tbe  shop  that 
day,  and,  while  standing  at  a  mill  about  100 
yards  from  the  shop,  tbe  defi-ndaot  Davis, 
with  a  crow-bar,  and  the  other  four  defendants 
came  down  to  a  point  half-way  between  the 
mill  and  tbe  shop;  that,  leaving  tbe  other  de- 
fendants there,  Davis  approached  tbe  prosecu- 
tor, and  demanded  the  key  of  the  shop,  which 
was  refused,  and  Davis  then  indicated  his  par- 
poee  to  open  it  by  force,  and  prosecutor  for- 
bade  it  The  defendants  then  went  to  the 
shop,  pried  tbe  door  open,  threw  down  a  part 
of  the  chimney,  dlsiuaced  tbe  bellows,  and 
took  possession.  The  prosecutor  had  rented  the 
shop  for  two  years  from  defendant  Davis,  but. 
the  term  having  expired,  be  bad,  without  surren- 
dering possession,  leased  the  premises  from  one 
Horrleoo,  wbo  was  a  co-tenant  of  the  prem- 
ises with  Davis;  that,  while  defendants  were 
at  tbe  shop,  the  prosecutor's  bod  was  present  at 
tbe  shop.  Tbe  prosecutor  blmself  went  to  the 
miller's  bouse,  within  seventy  five  yards  of  tbe 
shop.  He  testified  (hat  be  was  not  afraid  of 
the  defeadaats,  but  did  not  go  to  the  shop  be- 
cause be  feared  it  might  lead  to  a  difflcnl^. 
The  court  adjudged  toe  defadaots  not  guilty 
on  the  special  rerdlcL 

Mr.  Th*odora  F.  DatMom,  Aitf-Oen., 
for  tbe  Slate: 

1.  Aocording  to  tbe  law  as  staled  In  Mimet- 
ler  V.  Deawr,  8  L.  R  A.  687,  IM  N,  C.  4H, 
tbe  defendants  are  guilty  upon  boUi  couota. 

atate  V.  Smith,  100  N.  Q  4M;  Staltv.  Bm- 
eU.  107  N.  C.  SaS. 

2.  It  was  oot  nccesaaiT  to  charge  In  bUl 
or  to  show  upon  tbe  trial  that  tba  proaecwtor 
waa  present  at  tbe  lime  of  the  aUeged  unlaw- 
ful entry. 

8tate  V.  Bhepard,  82  N.  O.  614;  Btaf  v. 
Jaeobi,  94  N.  C.  960. 

MettTB.  Btoghmm  A  Ca>ldw«U«  Cor  ap- 
pellees: 

Fordble  trespass  is  tbe  high-handed  faiTailoD 
of  the  actual  possession  of  another,  he  being 
present. 

There  must  be  something  done  at  the  ttaw 
of  the  entry  which  tendi  to  a  breach  of  the 

peace. 

titate  V.  £aney.  87  N.  €.  B80. 

The  indictmeot  for  fnolble  trcapaas  nnst 
charge  wbo  waa  preaent  at  the  tine  (tf  tbe  al- 
leged trespass,  and  If  on  tbe  trial  U  Moean 
that  Mch.penon  was  not  present,  the  Mfend- 
ant  must  be  acquitted. 
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StaHs  T.  WaOanr.  82  N.  C.  384. 

To  cxtnstitute  the  offense  of  fordble  tres- 
pKBB,  there  must  be  eitber  Mtual  vtoleace  used, 
or  such  deiDfnutntfm  ot  force  u  Is  calcaUted 
to  Intimidate  or  alarm. 

Slate  v.  MiUt,  J04  N.  C.  905. 

Tbe  prosecutor  at  time  of  the  alleged  offense 
iras  a  tenant,  by  sufferance,  of  the  defendaut 
J.  A.  Davis.  The  defendant  bad  a  right  to 
«nter — and  having  tbe  right  of  entry,  could 
ml  common  law  use  force,  proTldwl  it  did  not 
amount  to  an  actual  breach  of  tbe  peace.  In 
the  case  at  bar  there  was  no  breach  of  tbe 
peace  and  defendants  are  not  guilty. 

State  V.  Bon,  49  N.  C.  816,  W  Am.  Dec.  761. 

Clark*  J.,  delivered  tbe  opinion  of  tbe 
court: 

The  question  was  discussed  before  us  whether 
this  was  a  case  of  fordble  entrr  or  forcible 
trespass.  In  State  t.  Jacobs,  94  N.  C.  950,  at- 
tention is  called  to  tbe  fact  that  forcible  trcs- 
jiass  applies  to  personal  property,  and  forcible 
entry  to  land  ;  but  tbe  distinction  has  not 
always  been  adverted  to.  and  it  is  not  very 
material  what  the  offense  is  called  in  argu- 
ment, if  tbe  fndlciment  suffldentlr  charges  a 
violation  of  the  criminal  law,  and  it  is  proven 
tnr  evidence.  To  constitute  either  offense, 
there  must  be  either  actual  violence  used,  or 
such  demonstration  of  force  as  was  calculated 
to  intimidate  or  tend  to  a  breach  of  the  peace. 
It  is  not  necessary  that  tbe  party  be  actually 
"put  in  fear."  State  v.  Pearman,  61  N.  C. 
871.  It  is  suffldent  if  there  ia  such  a  demon- 
stration of  force  as  to  create  a  reasonable  ap- 
prehension that  the  party  in  possession  must 
yield  to  avoid  a  breach  of  the  peace,  f^te  v. 
iWfoJt,  28  N.  C.  305,  42  Am.  Dec.  140;  8taU 
V.  Armfield,  27  N.  C.  207.  Such  demonstra- 
tion of  force  may  be  by  a  "  multitude,"  or  by 
weapons.  8tqU  v.  Bay,  82  N.  C.  80,  citing 
State  V.  Flmoen,  6  N.  C.  225;  StaU  v.  MUle, 
18  N.  C.  420. 

The  Statute  (Code,  S  J028)  provides:  "No 
one  shall  make  entry  into  any  lands  and  tene- 
ments or  term  for  years  but  in  case  where  en- 
try is  Kiven  by  law,  and  in  sucb  case  not  with 
a  strong  band,  nor  with  a  multitude  of  peo- 
ple, bttt  only  m  a  peaceable  and'  easy  maniwr; 
and  If  am  man  do  the  contrary  he  sbsll  be 
guilty  of  a  misdemeanor."  The  same,  in 
effect,  was  the  common-law  rule:  "Where 
the  eotry  is  lawful,  it  must  oot  be  made  with 
a  strong  band,  or  with  a  number  of  assailants; 
where  it  is  not  lawful,  it  must  not  be  done  at 
alL"  9  WbartOD.  Grim.  Iaw,  9th  ed.  1008. 
Following  tbe  anal<^  as  to  riots,  three  per- 
sons have  been  held  enough  to  suppoit  the 
averment  of  a  "multitude."   Stater.  8tmp$Mt, 

13  N.  C.  (S04.  If  a  breach  of  tbe  peace  did 
not  actually  take  place,  it  was  doubtlest  due  to 
tbe  defendant  Davis'  declaration  of  his  pur- 
pose to  enter,  backed  with  a  sufficient  force  to 
accomplish  it  in  apito  of  the  prohibition  of  the 
proaecntor.  v.  8mt/i,  100  K.  C.  486. 
Tbe  prosecutor  need  not  have  been  on  the 
exact  spot.  That  he  did  not  get  closer  than 
■eveaty-Ave  yatds  was,  he  says,  to  avoid  a 
breach  of  the  peace.  Tbe  defendants  had 
shown  themselves  able  by  their  numbers  to 
noder  bin  xAoter  appToaeb  <tf  no  avail.  He 

14  L.  B.A. 


forbade  them,  and  In  effect  was  present.  In 
£ttato  v.  Laweon.  98  N.  C.  769,  it  was  held  that 
where  tbe  prosecutor  was  flf^.oi  seventy-five 
yanla  distant  when  he  forbade  the  entry,  and 
tbe  defendants  persiBted  notwithstanding  in 
making  such  entir,  they  were  guilty;  that  It 
was  not  necesssty  for  tbe  party  in  poraession  to 
be  on  tbe  very  spot.  Besides,  in  this  case,  the 
son  of  the  prosecutor,  after  the  prohibition,  to 
the  defendants  givm  by  bis  father,  was  pces- 
ont  at  tbe  diop  wfaen  being  forced  t^n  by 
tbem.  The  title  to  the  prenraee  could  not  be 
called  in  question.  The  offense  Is  tbe  faigh- 
haoded  InvaaloQ  of  tbe  possession  of  another, 
tbouith  such  other  need  not  be  at  all  tinus  per- 
sonally present  on  tbe  premises,  if  in  actual 
exercise  of  authority  and  control  over  tbe 
same  (S/ate  v.  Bryant.  108  ^.  C.  06)  and  ff 
present  in  person,  or  by  some  member  of  bis 
fsmilv,  at  the  time  of  tbe  eotry.  and  fwbld- 
ding  it.  It  is  true  that  when  tbe  premises  are 
withheld  by  one  having  a  hare  charge  or  cus- 
tody, as  a  servant  of  a  mere  trespasser  or  in- 
truder, tbe  owner  may  break  open  doors,  and 
forcibly  enter,  if  unnecessary  force  is  uot  uned 
{Wharton,  Grim.  Law,  1087;  1  Ruas.  Grimes, 
9th  ed.  420;  3  Bishop,  Crim.  Law.  601);  but  a 
landlord  who  violently  dispossosses  a  tenant 
whose  iesse  bus  expired  \»  ,i:iiilty  of  forcible 
entry(Whsrtoii.  (  rim.  I.;iw,  titb  eil.  1087);  and 
a  co-tenant  may  i  nnnuit,  tlio  oITeiisc  of  forcible 
entry,  if  tbe  cili'  r  (oiniaut  is  in  po*s&*sif)n, 
and  resists.  2  Bishop,  Criin.  Law.  .501.  So, 
whether  the  proaecutoi  is  treated  as  a  tenant 
holtiing  over,  or  as  tbe  lessee  of  tbe  co-teuant, 
tbe  taking  the  shop  out  of  bis  possession  by  a 
multitude  of  persons  In  the  manner  slated,  he 
being  present,  nud  forbidding,  made  tlie  dt-- 
fendaots  guilty. 

This  case  differs  from  State  v.  Miltt,  104  N. 
G.  905,  which  is  relied  on  by  the  defendants, 
lo  Stale  V.  Mi/le,  the  defendant,  aocompaujed 
onlv  by  an  old  negro  man,  went  to  the  bouse, 
and  entered  against  remonstrance  of  tbe  prose- 
cutor, but  without  violence,  or  the  display  of 
weapons,  of  numbers,  or  other  signs  of  loroe 
calculated  to  intimidate  or  create  a  breach  of 
tbe  peace;  and  tbCi^urt  held,  citing  State  v. 
Qmngton,  70  N.  C.  71.  and  «ote  v.  Uoyd,  85 
K.  C.  678,  that  "mere  rudeness  of  language  or 
slight  demonstrations  of  force,  against  which 
ordinary  firmness  is  a  sufficient  protection," 
was  not  indictable.  Hence,  though  there  tbe 
prosecutor  left  to  avoid  a  breach  of  the  peace, 
the  demonstration  of  force  was  not  sUmcjent 
ground  for  such  apprehension.  Here  Uiere 
were  five  men,  ouo  of  than  armed  with  a 
crow-bar.  The  language  and  conductVof  the 
defendants  Indicated  th«r  purpose  to  lake  pos- 
session  of  the  shop  by  force,  though  the  pros- 
ecutor forbade  them.  This  case  differs  also 
from  V.  Laney,  87  N.  G.  585,  in  that  there, 
though  the  entry  was  made  by  numbers,  there 
was  no  one  present  and  forludding  the  entry; 
hence  do  dan^r  of  a  breach  of  the  peace  by 
such  entry.  Still  the  court  Intlmatea  strongly 
that  the  defendants  in  that  case  were  guilty  of 
tbe  forcible  detainer.  Upon  the  special  ver- 
dict, tbe  court  should  havarandered  judgmant 
against  tbe  defendant*. 

Arsr. 
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John  T,  COLE, 


-Vt.. 


1.  AnoteslpiedbynHulE^tliaexeeiitifm 
of  irtdeb  is  denied,liwilHelently  proved 

for  admission  In  evidenoo  br  pioof  of  the  baod- 
wntlnfl:  of  a  deoeaeed  aubaoribfnr  wltnea. 
8>  A  wUblsnotoompetmttoprovo  her 
a^ene^  Ikw  her  huabaad  io  order  to  make 
her  a  competent  wltncM  for  Um  under  Bev.  Laws, 
I  1006.  an  to  a  contraot  with  B  panon  who  Ins 
since  died. 

8*  Testlmonythatawlftodidallherhas- 
baad's  boalueM  is  admissible  on  the  question 
of  her  agency  in  a  partloular  tnuuaotion  within 
tfaotbme. 

4.  An  indoTMrnent  reading  "receiwed 
on  the  within  notes."  written  on  the  back 
of  asheet  on  the  ftioe  of  which  seTeral  notes  of 
the  nune  date  are  written,  is  to  be  treated  as  an 
appUcniion  of  payment  upon  all  the  notes  no 
matter  whether  the  writlngr  extends  over  the 
back  of  more  than  one  of  the  notes  or  not,  pro- 

;  vided  the  payment  WHS  HO  madeastojustlfysuoh 
an  application. 

0.  A  debtor*!  ftoriretftilneH  ot  the  nvsi' 
her  of  notes  given  to  bis  creditor,  and  hla  con- 
sequent belief  that  there  are  only  three  instead 
of  five,  wtll  not  prevent  application  of  a  payment 
mude  by  him  without  direction  upon  all  tbe  notes. 

6.  A  note  that  Is  barred  nkay  be  revived 
1^  an  Indorsement  made  by  tbe  oredltor 
wittaont  the  debtor^  directkro  or  kDowledge 
when  a  general  payment  is  made  by  tbe  debtor 
without  speulfylnfr  its  applloatlon. 

7.  The  debtor's  blindness  does  not 
entitle  him  to  any  special  protection 

hi  respect  to  the  application  of  a  general  pay- 
ment on  notes,  one  of  wfalob  Is  bamd.  In  tbe  ab- 
sence of  asy  fraud  or  otmoeahiwnt  by  Um  oved- 

Itor. 

8.  An  erroneous  insirueUon  as  to  the  ef- 
feot  of  usury  is  harmless  where  the  Jury  bare 
found  there  was  DO  nsiUT> 


(September  25.  IHOJ 

EXCEPTIONS  by  defendant  to  niUn^p  of 
tbe  Couotv  Court  for  Caledooia  County 
made  during  loe  trial  of  an  action  brought  to 
recover  tbe  a  oiouat  alleged  to  be  due  apon  five 
promissory  notes,  wlii^  leaulied  in  a  Jude- 
ment  in  favor  of  ^fnliff .   JudgmeiU  afprmm. 
Tbe  farts  BufficicDtly  appear  in  tbe  o^nion. 
Mr.  J.  P.  Lamson.  for  defendaot: 
Tbe  defendant  offered  himself  as  a  witness 
to  prove  tbe  agency  of  bis  wife  to  traDsacttbe 
buBiaess  wilb  tianbom.   If  he  was  not  a  com- 

Eetent  wttnesa,  It  is  because  tbe  statute  exdudes 
im.  Does  tbe  statute  exdude  bim  from  tes- 
tifying to  tbe  offer  made?   Wesay  ft  does  not 
Rev.  Laws,  §  1003. 

He  was  not  offered  to  prove  "any  contract 
or  cause  of  action  in  issue.  No  administrator 
or  executor  is  a  party.  As  against  this  plain- 
tiff, tbe  defendant  could  have  testified  to  pay- 
ments made  by  him  upon  tbe  notes  in  suit,  if 
they  bad  not  Men  indoraed. 

Taylor  V,  miep.  48  VL  78. 

Tbe  wife  was  a  competent  witness  to  prove 
her  own  agency.  Section  1005  provides,  the 
wife  may  tvslify  to  business  transactions  done 
by  her  as  tbe  agent  of  her  husband.  That 
agency  must  be  proved  by  tbe  wife  or  tbe  bus- 
band.  The  case  shows  such  a  stale  ot  facts 
that  the  wife  is  the.*geDt  of  tlu  husbsnd  as  a 
matter  of  necessity. 

Martin  v.  Hurwurt,  6  New  Eng.  Sep.  661, 
60  Vt.  864. 

Tbe  indorsements  found  upon  tbe  notes  were 
not  sufficieni  evidence  of  themselves,  as  anunst 
a  blind  man,  that  ;they  were  made  with  hts 
knowledge  and  approval. 

Avatin  v.  McL'lure,  6  New  Eng.  Rep.  875, 
60  Vt,  468. 

In  order  to  take  the  notes  out  of  the  statute, 
tbe  plaintiff  must  prove  that  the  indorsements 
were  made  by  the  defendant  or  l»y  his  direc- 
tion. It  was  not  sufQcieDt  that  the  indone- 
meots  appear  on  the  notes. 

PowL  T,  WiUianUf  1  Gray,  680;  Bam*ag  v. 


VooL—RtBtoat  of  barred  de&e  by  OKpUottlim  ci^ 
QtnmA  tHtyamt, 

There  Is  a  noticeable  dearth  of  authority  upon 
this  subject.  In  Bnsland  It  Is  beld  tiiat  a  creditor 
who  holds  several  claims  aicalnst  his  det>tor,  part 
of  which  are  barred  by  the  Statute  of  Limitations, 
and  who  reoeives  a  geneial  payment  from  the 
debtor,  may  applr  ft  to  the  debt  whtata  Is  barred, 
but  Buoh  appbcatlon  will  not  take  tbe  balance  of 
the  debt  out  of  tbe  statu ta  Mills  t.  StowlMS,  6 
BlTig.N.a46S,7Soott.414,8Jnr.40a,  SaealsoNaBh 
T.  Hodgson,  6  DeG.  H.  tt  Q,  474. 
.  In  Mawspbusetts  tbe  same  doctrine  has  been  fol- 
lowed, the  oourt  holding  ibat  a  payment  made  by 
a  debtor  to  a  creditor  to  whom  he  owed  several 
distinct  debts  without  any  (lirectlon  as  to  its  appU- 
oation,  and  Immediately  appbed  by  the  creditor  to 
a  debt  barred, by  tbe  Statute  of  tlmltatlooa,  will 
not  lake  tbe  rraaafnder  of  the  debt  out  of  tbe  oper- 
atibn  of  the  statate.  Pood  v.  Wtllfams,  1  Stay,  mO. 

And  tbe  Same  doctrfoe  was  again  retlognlzed  in 
Bamsay  t.  Warner,  07  Mass.  IS. 

This  rule  baa  been  foUowod  In  Maine,  ttas  obart 
holding  that  an  appHoatlon  of  payment  by  a  cred- 
itor to  a  debt  already  banced  by  statute  wOI  not  re- 
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move  the  bar  as  to  the  balance  of  the  debt.  Blake 
V.  Sawyer,  12  L.  R.  A.  712, 83  Me.  128. 

In  Vermont,  on  tbe  other  band,  the  faiw  appears 
to  be  well  established  Id  acoordanoe  with  the  doc- 
trine of  the  principal  ease.  In  Ayer  v.  Bawklas. 
19  ^t,  2B,  the  court  decided  that  where  tbe  creditor 
held  three  n<ttes.  all  of  which  were  barred,  and  re- 
ceived a  general  payment,  he  was  entitled  to  apply 
it  to  either  one  hsehomaadtberabr  take  that  one 
out  of  tbe  staute.  hot  he  ooald  notdtvMe  the  pay- 
ment and  apply  a  portion  upon  eaoh  of  the  notes 
so  SB  to  remove  the  bar  as  to  alL 

InKobie  v.Brin8.i  Kew  Bnff.B^SOB,H  Tt. 
m.  the  doctrine  was  stated  that  an  appUoattcn 
which  may  be  legally  made,  whether  Iqr  the  debtor, 
the  creditor,  or  the  law,  will  remove  the  bar  from 
tbe  debt  or  debts  covered  by  It,  The  only  llmlta- 
tiOD  seems  to  be  that  the  creditor  cannot  make  sa 

SpUoaUoo  contrary  to  the  intent,  ezpnas  or  to- 
ed, of  tbe  debtor.  Aostht  t.  HoGhue,  t  New 
Eng.  Bep.       80  Vt.  itS. 

'  The VermontdootrineaitpearacobeMlowedby 
ths  MMsoiirt  Oourt  of  Appeals  ta  Beok  v.HaaaH 
Mo.  ApP.  in.  idthDu^  the  Basil*  flttM  of  Mini  T> 
Vpwkm  swro,  iRdted  as  antbgctir  for  the  deoh- 
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Warner,  tf?  Mass.  8;  Sapna  v.  Niet.  100  Mass. 
827. 1  Am.  Bep.  109. 

The  indorsements  made  after  (be  statute  had 
run  have  do  effect  to  remove  tbe  statute  bar. 

Kev.  Laws,  g  876,  p.  288. 

MeiMra.  Batea  A  May,  for  plsfntifl: 

It  vas  competent  to  show  that  Mr.  Ferkins 
was  dead  and  to  prove  by  pe^ns  who  knew 
his  afgnatuie  that  the  ones  oa  w^es  In  dispute 
Tvere  bis. 

Dan.  Neg.  Inst,  g  113;  FimbaUv.  Davis,  19 
Wend.  437;  Lyoiu  v.  Molma,  11  S.  C.  439,  32 
Am.  Rep.  488. 

Tbe  defendant  was  an  incompetent  witness 
aa  to  all  matters  occurriog  pnor  to  Ihe  ap> 
puiotm'mt  of  the  administrator  of  Mr.  Sanborn. 

Rev.  Laws.  %  1003. 

Mrs.  Cole  was  tbe  wife  of  one  of  the  parties 
•nd  unless  she  could  bring  herself  within  the 
provisions  of  secUon  lOOo,  Ber.  Idws,  she 
could  not  properly  testify. 

OroektrY.  Otam,  57  Tt  418. 

That  Mrs.  Cole  had  had  and  conducted  other 
business  transactkiDS  for  her  husband  did  not 
prove  that  she  was  his  agent  in  this  particular 
one,  for  tbe  statute  seems  to  be  explicit  that  she 
must  liave  had  aatbority  to  conduct  and  man- 
age the  transaction  in  dispute. 

BttttabrooktY.  PretUita,  84Tt.  4&7;  Oreuttv. 
Cook,  37  VL  615. 

Tiie  wife  being  incompetoit  could  not  re- 
move that  incompetency  by  her  own  unaided 
evidence. 

PbuiiHeffv.  Fair  Bnoen,  Brayt.  185;  Presfty 
V.  Biodgett,  Gen.  Term,  1887;  Fay  v.  Qrwn,  1 
Aiken,  71:  MiU»  v.  UniUA  State*,  103  U.  &. 
304,  26  L.  ed.  461. 

In  case  a  witness  before  trial  has  denied  tbe 
existence  of  a  Qod,  and  so  rendered  himself 
iuoompptent,  bis  evidence  is  not  admissible  to 
prove  bis  competency. 

Jaekton  v.  Oridkp,  18  Johns.  08;  Com.  v. 
Wirman,  Thacb.  Cr.  Cas.  482:  State  v.  Ttwm- 
end,  3  Uarr.  (Del.) 543;  Smiths.  O&mn,  18 Me. 
157. 

Nor  can  a  witness  by  bisowo  evidence  prove 
that  bis  disability  has  been  removed. 

Denn  v.  J<mee,  1 N.  J.  L.  181;  Mvtt  v.  meke, 
1  Cow.  685.  18  Am.  Dec.  550;  Barr  v.  Arm- 
etrttng,  56  Mo.  577.  ft  Am.  A  Eng.  Encydop. 
Xaw,  840. 

Munaon,  J.,  ddlvered  tbe  opinion  of  the 
court: 

nie  defendant  is  sued  as  tbe  maker  of  five 
promiason  notes.  Tbe  signature  to  the  Botes 
consists  of  tbe  defendant's  name,  with  a  cross 
designated  as  bis  mark.  Tbe  name  of  H.  Fer^ 
kins  appears  upon  each  note  as  the  signature 
of  a  wibipaa.  Tbe  defendant  denied  the  ex- 
ecuUoo  of  the  note8,>BDd  puttbe'plaintlff  upon 
ber  proof.  To  establish  tbe  controverted  uct, 
the  plaintiff  was  permitted  to  show  that  the 
name  "H.  Perkins"  was  in  th^  handwriiing  of 
oae  Hiram  Perkios,  and  that  said  Perkins  bad 
decessed;aDduppD  this  showing,  witboutotber 
proof  of  execution,  the  notes., w«re. received 
Id  avideooe. .  Tbe  Bn^iA  nda  requbwa  tbat 
tbeexerailon  of  an  mttested  writius  sfaKU  be 
astaUisbed  by  th0  testimony  of  tha  attesting 
witiMM.  or,  in  caae  of  his  death/  disaUHty,  or 
tiwenoe  from  the  Jurisdiotkm^  by  .{Woof  oC  bfc 
faandwritios.  Binm  t^.  ZVvift|»tM(y,  7  T.  H. 
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96S;  OaU  T.  Dunning.  4  East,  63;  Bez  v.  Bar- 
ringmrth,  4  Maule  &  S.  850;  Whyman  v. 
Qarth,  8  Exch,  808.  In  this  country  the  Eng- 
lish rule  has  been  closely  adhered  to  in  some 
Statea,  white  in  others  it  has  been  variously 
modified  and  restricted.  Brigkam  t.  Palmer, 
8  Allen,  450;  HaU  v.  Phelpe.  2  Johns.  451.  It 
has  been  held  in  this  State  that,  when  an  attes 
tation  is  not  necessary  to  the  operative  effect  of 
tbe  iustrument,  proof  of  tlie  handwritiug  of  a 
witness  who  cannot  be  produced  may  be  dis- 
pensed with,  and  tbe  paper  be  receivra  in  evi- 
dence upon  proof  of  the  hand  of  tbe  contract- 
ing party.  Sherman  v.  Champlaia  Traneip. 
Co.  31  Vt  162.  But  tbe  case  contains  no  ioU- 
mation  that  proof  of  tbe  handwriting  of  a  de- 
ceased or  absent  witness  is  not  sufficient  evi- 
deoce  of  tbe  execution  of  an  attested  writing. 
We  ttiink  tbe  rule  tbat  a  writiag  shall  be  ad- 
mitted in  evidence  upon  such  proof  remains 
undisturbed  in  this  State.  This  being  the  evi- 
dence  upon  which  papers  tAgatd  in  the  ordi- 
nary way  are  admuted,  we  see  no  reason  why 
other  or  further  proof  should  be  required  when 
the  signatiuv  Is  by  mark.  It  is  considered  that 
tbe  attesting  witness  is  selected  by  the  party  as 
tbe  person  through  whose  testimony,  or  by 
proof  of  whose  hand  in  the  event  of  bis  de- 
cease, tbe  adtbenticity  of  hia  own  denature 
may  be  shown.  Especial  value  attaches  to 
proof  of  tbe  hand  of  the  witness  when  the  8lg> 
nature  of  tbe  contracting  party  is  by  mark, 
from  the  fact  tbat  in  such  cases  evidence  as  to 
the  signature  is  more  difficult  to  procure,  and 
of  lesscertainty  whenobtaioed.  If  it  weretiie 
general  rule  that  proof  of  the  signature  of  tbe 
maker  should  be  required  in  addition  to  proof 
of  I  be  handwriting  of  tbe  witness,  it  might 
well  be  ur^ed  tbat  the  rule  should  t>e  relaxed 
wheo  the  signature  is  across.  Tbereisso  little 
room  in  the  use  of  this  simple  cbaracter  for 
tbe  development  of  settled  individual  pecu- 
liarities, that  proof  of  sucha  signature  by  iden- 
tiflcation  or  comparison  must  ordinarily  be 
very  ^  unsatisfactcay.  It  ba&  indeed,  been 
questioned  whether  such  evidence  is  of  suffi- 
cient value  to  be  entitled  to  admission.  We 
find  no  support  for  tbe  claim  tbat  tbe  holder  of 
apaper  thus  signed  must  furnish  more  evidence 
01  its  execution  than  is  required  in  tbe  case  of 
an  ordinary  signature.  1  Best,  Ev.  *827;  1 
Dan.  Neg.  Inst.  %  113;  lyoM  T.  Baimet,  11 
3.  C.  429,  82  Am.  Bep.  488. 

Sanborn,  the  payee  of  tbe  notes,  died  long 
before  tbe  suit  was  brought,  and  the  plaintiff 
became  the  owner  of  the  notes  upon  the  settle- 
ment of  his  estate.  Tbe  defendant,  claimed 
tbat  bis  wife,  as  his  agent,  did  whatever  busi- 
ness bad  been  done  with  Sanborn  in  connec- 
tion with  tbe  notes.  Bis  offers  to  prove  this 
aifency  by  his  own  testimony  and  that  of  bis 
wife  wereproperly  excluded.  The  {defendant 
could  not  testify  m  his  own  favor,  because  tbe 
other  party  to  the  contract  In  issue  was  dead. 
Rev.  Laws,  g  1002;  Farmen  Mut.  F.  Im.  Co. 
V,  WeUt,  Kl  Vt.  14.  His  wife  could  not  lie  a 
witness  in  the  suit  unless  she  was  the  agent  of 
ber  bu^Mmd  ia  tbe  traosactioQ  of  tbe  busineas. 
Rev.  laws,  g  1006;  OarpentrrY.  Moore.  43  Yt. 
892.  It  was  therefore,  necessary  to  establish 
ber  agency  before  she  could  become  a  witness. 
Bba-waa  not  a  competent  witness  to  show  her- 
.within  a»  exce^ion  to  the  general  dls- 
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qualiflcotioD.  Persons  primafacie  competent, 
whose  competency  is  queslioned.  niay  oe  ex- 
amloed  on  the  voir  dire  in  support  of  tbeir 
competency,  but  persons  prima  facie  incom- 
peteot  cannot  testify  until  their  competency 
luia  been  otherwiae  established.  In  Faj/  t. 
Ortm,  1  Aiken,  71.  the  depoaitiona  of  certain 
persons  disqualified  by  tntereat,  unless  tbeirin- 
terest  bad  been  dfscnarged,  were  received  in 
evidence  on  the  strength  of  their  own  testi- 
mony therein  that  such  interest  had  been  dis- 
charged. Tbe  court  considered  that  the  testi- 
mony by  which  the  Interest  was  lemored  was 
tbe  teatlmony  of  interested  witnesses,  nnd 
should  not  have  been  received.  The  rule  has 
been  recognized  in  many  cases.  BoUtam  v. 
Stffinffler,  1  Esp.  164;  ^ate  v.  Townsend,  2 
Harr.  (Del.)  B48;  Mott  v.  Hiekt,  1  Cow.  518, 
S85, 18  Am.  Dec.  600;  Stetenton  v.  Mudgett, 
ION.  H.  888.84A1IL  Dec.  155;  Bankofmea 
T.  Men>ereau.  8  Barb.  Ch.  63B.  S  L.  ed.  998. 

Testimony  that  for  a  period  covering  the 
time  of  the  trnnssctioD  the  defendant's  wife 
did  all  his  business,  would  be  evidence  tend- 
ing to  show  thai  she  was  bis  agent  in  this 
transaction.  If  the  testimony  which  could 
have  been  given  by  the  son  under  the  defend- 
ant's offer  would  nave  covered  such  a  period. 
It  was  error  to  exclude  it.  But,'  if  bis  testi- 
mony could  have  related  only  to  a  later  period, 
its  exclusion  was  not  error.  Tbe  exceptions 
are  not  clear  upon  this  point,  but  from  what 
appears  in  them  it  seems  probable  that  the  age 
of  the  son  was  such  that  the  propoaed  testi- 
mony could  have  referred  only  to  a  later 
period. 

The  five  notes  are  all  of  the  same  date,  and 
are  written  one  below  another  upon  the  same 
sheet.  The  note  maturing  last  fell  due  In  IHld, 
The  indorsemeots  made  previous  to  October, 
1H79,  are  so  entered  upon  tbe  back  of  tbe  sheet 
as  to  be  placed  on  sepaiate  notes,  and  are  with- 
out words  indicating  an  intention  to  extend 
the  application  to  other  notn.  Tbe  indorse- 
menta  dated  October  8  and  December  27.  1879, 
are  so  entered  as  to  be  upon  one  note,  but  are 
written  where  entries  would  naturally  be  made 
upon  the  paper  as  folded  and  read,  "Received 
on  tbe  within  notes."  The  last  two  iodorse- 
ments  are  so  extended  across  the  sheet  aa  tobe 
upon  all  the  notes  but  one,  and  read,  "Re- 
ceived OD  tbe  wfUilD  notes."  Upon  tbe  note 
not  rearbed  by  the  writing  so  extended  a  sep- 
arate indorsement  was  made.  The  defendant 
claims  that  the  indorsements  of  October  8th 
and  December  27th  must  be  treated  as  applied 
on  the  note  upon  the  back  of  which  they  arc 
written,  and  that  the  indorsements  extended 
across  the  back  of  four  of  Ute  notes  must  be 
treated  as  applied  upon  the  note  on  whtcb  the : 
entries  commence.  It  is  insisted  that,  when  a 
payment  is  ao  made  as  to  justify  an  application 
oy  the  creditor  upon  more  than  one  note,  such 
an  application  can  be  accompl(f>hed  only  by  in- 
dorsing the  amount  mid  in  sepsiaie  sums  upon 
tbe  seferal  notes.  We  are  not  dia|K»ed  to  so 
bold.  The  application  here  Is  made  In  terms 
upon  the  "within  nolen,"  and  we  do  not  think 
the  language  of  the  indorsement  ts  made  inef- 
fectual oy  its  position.  When  notes  are  held 
in  the  ftvm  shown  hm,  and  an  indorsement  Is 
made  in  tbe  words  and  in  either  of  the  melh- 
oda  above  suted,  ws  tbhik  tt  must.he  tretled 
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as  a  valid  application  upon  all  flje  noles  cov- 
ered, provided  the  payment  wssao  made  as  to 
justify  such  an  application. 

It  is  held  in  this  State  that,  when  a  debtor 
makes  a  general  payment  to  a  creditor  who 
holds  several  notes  against  him,  tbe  creditor 
may  apply  tbe  payment  upon  any  one  of  tbe 
notes,  but  cannot  divide  it.  among  them  an. 
Ayer  v.  Bawkint,  19  Vt.  X6;  Whe*^  v. 
H<yu$e,  27  Vt.  735.  This  is  upon  the  vround 
that,  although  no  application  is  directed,  re- 
gard must  nevertheless  be  bad  to  tlie  Intention 
of  the  debtor,  and  that  he  cannot  be  pieaumed 
to  have  intended  an  apidlcatfon  upon  more  than 
one  of  the  notes.  It  is  evident,  however,  that 
these  cases  would  not  be  controlling  where  ttie 
debtor  bad  regarded  and  treated  tbe  several 
notes  as  constituting  ,one  demand,  and  made 
tbe  payment  in  that  view.  Tbe  treatment  of 
the  indebtedness  in  this  case  seems  to  have 
been  such  as  to  afford  no  ground  for  claiming 
tbe  general  paymentsto  be  within  the  doctrine 
of  the  cases  above  cited.  The  jury  was  in- 
structed that  if  the  payments  were  general  pay- 
ments, made  to  apply  on  these  notes,  without 
specifying  anv  application  upon  particular 
notes,  tbe  crenitor  had  a  right  In  apply  there, 
as  he  has  upnn  (be  notes  genfrally,  and  (bat 
such  application  would  renew  the  debt:  and, 
although  a  general  exception  was  taken  to  so 
much  of  tbe  charge  as  related  to  the  applica- 
tion of  payments  made  geuenilly.  thiit  excep- 
tion was  waived  in  argument.  The  case  states 
:  that  the  evidence  of  the  defendant  tended  to 
show  that  he  supposed  be  was  making  pay- 
ments upon  three  $100  notes,  and  no  more; 
and  tbe  question  raised  ss  to  the  effect  of  these 
payments  was  whether  they  were  a  recognition 
of  three  notes,  or  of  all  the  notes.  Ii  is  not 
claimed  but  that  tbe  payments  were  so  made 
that  the  creditor  was  justified  in  applying  each 
payment  upon  all  the  notes  which  the  debtor 
then  uDder^tood  were  held  against  him.  Tbe 
points  specially  urged  upon  the  court  below, 
and  relied  upon  here,  relate  to  (he  matter  of 
intent,  as  aflrected  by  tbe  defendant's  claimed 
ignoraoce  of  the  situation,  and  by  tlie  fac^  tA 
hlspbysical  infirmity. 

The  defendant  was  blind  at  the  date  of  the 
notes,  and  has  sinoe  remained  so.  On  trial,  be 
admitted  giving  three  notes,  but  denied  that 
more  were  given.  He  also  admitted  making 
the  payments  repmentedby  theindoreementa, 
and  that  be  gave  no  express  direction  as  to 
their  application.  But  he  claimed  that,  Inas- 
much as  bebadknowledgeofonlytbree  notes, 
the  payments  were  necessarily  nude  upon  those 
notes,  and  that  there  could  be  no  valid  appli- 
cation upon  any  other.  In  thia  view,  tbe  court 
was  asked  to  instruct  the  jury  tbst,  to  entitle 
tbe  plstntiff  to  the  benefit  of  the  IndorsemeoU 
on  the  other  two  notes  as  against  tbe  statate,  R 
was  incumt>ent  on  her  to  prove  that  tbe  pay- 
ments were  made  with  knowledge  on  the  part 
of  tbe  defendant  that  tbe  creditor  held  soefa 
notes  against  bin.  The  court  decHoed  so  to 
charge,  and  we  think  pronerly. 

Tbe  question  whether  toe  deTendaot  ntecnt- 
ed  all  the  notes  was  sybmitted  to  tbe  Juit, 
and  the  Tsrdict  bas  esteMlsbed  tbe  HxH  that  be 
did.  He  knew  at  the  time  of  tbe  tnussactkm 
bow  many  slgnattuea  be  afllxM  as  wril  as  If 
■U»  to  see.  If  b»  afterwavds  UBdemood  it 
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^dlffmDUj.  ft  wM  because  of  frngMfaloen. 
Bit  cUm  Is  not  busd  apoo  any  nppowd  cao- 
«ellattoa  of  a  part  of  the  noM,  or  supposed 
traosfsr  of  a  part  to  other  parties.  He  made 
«ach  payment  as  a  general  paymeot  upon  tbe 
SaoborD  lodebiedoess,  whstever  It  was.  The 
^nenU  iDleutioa  with  wbicb  the  payment  was 
made  will  not  be  controlled  by  a  consideration 
«f  wbat  bis  action  might  have  been  if  lie  bad 
tben  had  in  mind  that  there  were  five  notes  in- 
stead of  three.  Tbe  payment  bavlag  been  so 
tnade  as  to  lustify  an  application  upon  tbe 
notes  generally,  and  that  disposition  having 
been  made  of  it,  the  application  cannot  now 
be  oTertbrowD  on  tbe  plea  that  the  debtor  was 
under  a  mlsapprebeasion  as  to  tbe  number  of 
tbe  notes,  wImio  his  misapprehension  was  not 
caused  by  any  act  or  omission  of  tbe  creditor. 
Tbe  defendant  cites,  insupport  of  the  contrary 
view,  Soaka  v.  BaiUg,  65  Vt.  543,  where  it  is 
said  that  "if  tbe  debtor  pays  with  one  intent, 
and  the  creditor  receives  with  another,  the  in- 
tent of  tbe  debtor  shall  govern."  Bat  the 
proper  apidicatkm  of  the  doctrine  is  appamt 
from  tbe  facts  <rf  that  case,  and  the  ninber 
views  expressed.  There,  a  firm  with  which 
tbe  debtor  bad  been  dealing  was  dissolved,  and 
was  succeeded  by  one  of  its  members.  The 
debtor  received  no  notice  of  tlie  dissoluHon  of 
tbe  firm,  and  its  successor  cunUooed  to  deliver 
soods  andoredtl  payments  upon  the  same  pass- 
book, as  if  there  bad  been  do  change.  Tbe 
debtor  supposed  be  was  making  payments 
upon  the  account  of  tbe  firm,  and  tbe  suo- 
crasor  of  tbe  firm  treated  them  as  paid  upon 
tbe  subsequent  account.  Tbe  (»urt  considered 
that  tbe  debtor  was  deprived  of  an  opportimity 
to  exptesaly  direct  an  application  tbe  fault 
of  I  be  cieditor,  that  the  circumstances  under 
wbicb  tbe  payments  were  made  showed  con- 
clusively what  the  debtor's  Intention  was,  and 
that  DO  right  ever  existed  in  the  creditor  lo 
make  the  attempted  application.  It  is  evident 
that  tlie  facts  m  the  case  at  bar  do  not  bring  it 
wiihio  tbe  decision. 

SIffect  being  given  to  tbe  above  applications 
«a  made  by  tbe  creditor,  none  of  the  notes 
bave  ever  been  barred  except  the  first  one,  of 
which  a  smalt  part  remained  unpaid  by  previ- 
ous indorsements.  It  is  insisted  that  a  recov- 
ery cannot  be  had  upon  a  note  which  has  been 
barred  unless  tbe  payment  relied  upon  to  re- 
move the  bar  was  indorsed  by  tbe  debtor  or 
Inr  bis  direction ;  and  A*nd  v.  WiUtamt,  1  Oray , 
OO,  aad  Aemaajr  t.  Warner,  97  Mass.  18,  are 
cited  in  this  conneoticm.  It  is  held  in  Mass*- 


diusetts  that  a  general  payment  may  be  ap- 
plied by  the  creditor  upon  a  claim  that  w 
barred,  but  that  such  application  will  not 
revive  the  unpaid  bdance  of  tbe  debt  It  Is 
said  that  no  promise  to  pay  tbe  balance  of  a 
debt  can  be  Implied  from  a  payment  which 
is  not  intentionally  made  upon  that  particular 
debt.  We  think,  however,  that  any  applica- 
tion which  the  creditor  is  Instifled  in  making 
must  be  followed  by  the  ordinary  conaequeoces 
of  a  part  payment.  When  the  debtor  leaves 
the  application  to  be  made  by  the  creditor,  or, 
in  default  of  action  on  (be  part  of  tbe  creditor, 
by  tbe  law.  he  must  be  held  to  have  intended 
such  apfdicaticm  as  may  floally  be  made  by 
tbe  creditor  or  t>y  the  Law.  RoHe  v.  Brigg$. 
59  Vt.  448.  4  Kew  £ng.  Rep.  606w  U  w«  oor- 
rectiy  understand  tbe  exceptions,  the  point 
was  raised  tbst  the  creditor  would  hsve  no 
right  to  indorse  anything  upon  a  barred  note, 
unless  tbe  defendant  knew  at  tbe  time  of  tbe 
payment,  or  was  informed  before  the  applica- 
tion, that  such  note  was  haired.  This  claim 
■eems  to  have  hem  made  upon  tbe  ground  tiiat 
the  defendants  Uindness  entitled  mm  to  some 
special  protection.  But  the  creditor's  right  to 
make  tbe  application  does  not  depend  upon  the 
correctness  or  completeness  of  the  debtor's  un- 
derstanding as  to  the  situation  of  tbe  demand: 
and,  In  tbe  absence  of  any  question  of  fraud 
or  concealment  on  the  part  of  tbe  holden  of 
tbe  paper,  we  do  not  see  how  tbe  debtor's  de- 
privation of  one  of  the  ordinary  means  of  ac- 
quiring Information  can  affect  the  action  whicJi 
he  was  willing  to  lake  upon  such  information 
as  he  had. 

The  defendant  claimed  that  if  there  was  a 
$S0  iKtte  it  was  givra  for  nsary.  The  jury 
was  instructed  that  ff  it  was  given  for  usury 
no  recovery  oonid  be  bad  upon  it  This  was 
correct.  The  jury  was  further  instructed  that 
if  tbe  note  was  given  for  usury,  and  the 
amounts  indorsed  upon  it  were  paid  with  an 
Intention  that  Ibev  be  so  apDlied.  the  defend- 
ant could  not  recover  them  to  this  suit  by  re- 
(living  credit  for  tbem  tn  BBcertatnlng  tbe  gen- 
pral  balance.  If  tbU  was  erroneouiu  no  barm 
came  from  It,  for  tbe  Jury  retumnd  a  vprdier 
^or  all  the  notes,  wblrh  the.*  cixild  not  taST*' 
'lone  nnder  the  InatrnctlonR  jrivpD  without  flod- 
Ing  that  tbe  note  was  not  uaurlonH.  Ilavtus 
found  tbe  note  was  not  given  for  usury,  tbey 
dtd  not  reach  the  matter  In  which  the  Inatmc- 
tion  complained  of  was  given. 

Judgmmt  agtnud. 


NEW  YORK  COURT  OF  APPEALS  (9d  DIv.). 


WALDBN  NATIONAL  BANE,  Rapt., 
e. 

(Meb  BIRCH  st  iO.,  AppU. 

<:  N.  T.  ) 

1.  TIkb  wmlUUty  of  a  pmndiMe  tha 
WMhiT  of  >  natlosifcl  bank  ot  Ms  own 

Nora.— For  not«  on  election  of  reme^ea,  see 
Towler  Bowery  Bar.  Bank  iN.  f.i  4  L,  B.  A.  UK; 
ODMOw  T.  little  (N.TJ  S  UB.  A.flnt  Tsnr  r. 
Hmver  (M.  T  J  « I..  B.  A.  Ml 

R.  A. 


stock  for  It  in  violation  of  IT.  &  Bev.  Stat.,  I  MR. 
caoDot  be  denied  savetlesoC  tbeeatfiMras  a 
defense  to  an  action  on  Ms  bood  formtswo- 
priatlonoCtiie  stot^sliioe  only  thefedml  gov- 
ernmeotean  aetnpttia  invalHH^of  tirnt  Inaa* 
aotloa. 

8.  The  oJMTof  »nfctf<wi>l  bank  who 
mlaapproprlataa  lU  ato^  which  b* 
hmm  taken  in  his  own  aane  as  security  for 
a  note  to  tbe  bank  wblob  be  Indorsee  in  order  to 
evade  tbe  prohiutlon  a^ast  loaaa  by  tha  bank 
ontheseeurt^of  ita  own  ato^  la  €<■!■- 
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appM|»lattBff  Um  propertroC  tttebuik  tntruBtsd 
to  him  M  OMhter  andhla  suretiee  are  liable  Uiere- 
tm. 

S*  Beeoverinff  Judgment  agaiii«t  the 
eaabier  iMT  &  n»tioii*l  tNuik  on  Ids  1b- 

dmvemeni  of  a  BOte  Mcared  by  a  tniuif er  of 
tbe  bank^e  stock  to  him  Indivldiiallr,  whfob  In- 
dorsement and  traoafer  were  merely  an  evasloD 
ot  tbe  law  against  loans  o»  the  eecurity  of  the 
stock  is  QOta  bar  to  an  action  on  his  bond  for  mls- 
approprlatlng  tbe  stock,  as  the  romedlea  are  ooa- 
current  aod  DOt  Inoonslstent 

|Deoemberl,18n.> 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Qeneral  Term  of  tbe  Supreme  Court, 
Second  Department,  afflrmiag  tbe  judgment 
of  a  Special  Term  for  Orange  County  in  favor 
of  plaintiff  in  an  action  brought  to  enforce  tbe 
liabilhy  of  sureties  upon  the  bond  of  a  bank 
oasbier.  Affirmed. 

Statement  by  Vann,  J.: 

This  was  eai  action  to  reeorer  from  tbe  de- 
fendants, as  sureties  of  one  Rutherford,  cashier 
of  tbe  plaintiff  Baufe,  the  value  of  certain  of 
its  securilleB,  allescd  to  have  been  coDverled 
by  him.  Tbe  trial  court  found  tbe  following 
farts:  Said  Rutherford  was  cashier  of  the 
plaioiifr,  a  uational  bank,  from  its  organiza- 
tion until  March  10, 1847.  except  during  a  few 
months  in  tbe  year  188iB,  when  be  was  ill. 
The  bond  in  question,  dated  February  2. 1887, 
is  in  tbe  penalty  of  #4,000,  and  conlains  the 
condition  that  if  asid  Rutherford  "honeslly 
and  in  good  faith  performs  all  the  duties  of 
cashier  lo  the  Waldeo  National  Bank,  and  all 
tbe  duties  in  any  manner  tnddeat  thereto 
while  acting  as  such  cashier,  and  also  all  such 
duties,  acta,  and  work  as  may  be  required  of 
the  said  William  Q.  Rutherford  by  the  said 
Bank  or  Its  board  of  directors  which  shall  from 
time  to  time  be  assented  to  on  bis  part,  and  in 
all  respects  conduct  bonestlT  and  in  good  faith 
towaids  or  in  respect  to  said  Bank,  its  moneys 
and  securities,  aod  the  moneys  and  securitfes 
of  any  other  person  or  persons  left  in  any 
manner  wilb  said  Bank,  then  the  above  obh- 
gation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue."  Priorto  December  13, 1883, 
one  Terliell  owned  thirty  shares  of  the  slock 
of  said  Bank,  of  tbe  par  value  of  $100  per 
share,  and  on  that  day  he  assigned  and  deliv- 
ered the  same  to  said  Rutherford  in  bis  "in- 
dividual name,"  and  thereupon  it  was  trans- 
ferred to  hlra  00  tbe  books  of  the  Bank,  and 
three  new  certificates  for  ten  shares  each  were 
issued  to  him  therefor.  At  this  time  Terbell 
wasindebtedto  tbe  Bank  to  an  amount  exceed* 
Ing  $9,000  upon  certain  notes  made  or  Indorsed 
by  bim,  and  discounted  the  i^afntlfE  fwbfs 
beoeflt.  He  was  not  Indebted  to  said  Ruther- 
ford, but  was  in  fiQancial  dtfflculties.  and 
wanted  to  secure  the  Bank.  Said  stock  was 
thus  tranftferied  to  said  Rutherford  upon  the 
und(*i8tan(]iDg  "that  it  was  to  be  held  for  tbe 
Bank  as  collateral  security  for  the  paymeot 
of"  sakl  noi<^  Tbe  tniDsfer  "took  plaoe  ovw 
toe  counter  of  the  Bank,  wbfle  said  Ruther- 
ford was  itcllng  as  its  Cashier;  and  the  iraiisac- 
Uou  waa  with  btiii  In  that  capacity."  Said 
Terbell  "understood  be  was  dealing  with  the 
Mtpk.  and  not  ButJwrbrd  penonalv:  and  the 
. !  L.  R.  A. 


only  reason  given  at  any  time  fwaadgnlag  the 
stock  to  Rutherford  instead  the  Bauk  was, 
as  Rutherford  told  Terbell,  because  the  Bank- 
ing Act  prohibited  the  Bank  from  making 
loans  upon '  tile  security  of  its  own  stock." 
"Said  cashier,  after  tbe  transfer  aforesaid,  put 
said  stock  in  an  envelope,  and  informed  tbe 
president  of  the  Bank  that  it  belonged  to  Ter- 
bell, aod  tbe  Bank  thereafter  Iwtd  such  stock 
as  security  forTerbell's  paper,  although  it  held 
it  in  Rutherford's  name."  December  20, 1888. 
Terbell  made  his  note  for  $1,000,  and  April  1. 
1884,  another  for  tbe  same  amount,  cacb  paya- 
ble to  the  order  of  Rutherford,  and  indorsed 
by  him,  aod  the  plaintiff  discounted  both  for 
said  Terbell,  and  at  the  time  "held  said  bank- 
stock  as  security  for  the  paynieut"  thereof,  un- 
der the  aforesaid  agreement.  Tbe  iudorse- 
ments  of  Rutherford  "were  lu  form  only,  and 
were  only  done  to  make  the  transaction  appear 
regular  under  the  National  Banking  Laws." 
Tbe  note  dated  April  1,  1884,  was  given  to 
take  up  a  note  made  by  Terbell  and  held  by 
tbe  platntifl  on  December  13, 1883,  or  In  re- 
newal of  a  note  given  for  that  purpose.  Sep- 
tember 1, 1886,  at  the  request  of  Terbell  and 
tbe  plaintiff,  Rutherford  sold  ten  shnres  of  said 
stock  to  the  defendant  Snvder  for  $1,310. 
which  waa  applied  on  the  indebtedneBs  of  Ter- 
bell to  the  Bank,  except  a  small  sum,  which 
was  placed  lo  bis  credit  on  tbe  books.  Up  to 
this  time  the  dividends  npon  tbe  stock  bad 
been  credited  to  Terbell,  and  after  this  sale  tbe 
dividends  upon  tbe  twenty  shares  remaining- 
were  equal  to  the  Interest  on  said  two  notes, 
and  "they  were  balanced  in  that  way  by  tbe 
cashier,  said  Rutherford."  January  18. 1887. 
Rutherford  boirowed  $1,000  upon  Us  own 
note,  and  for  hia  own  use,  from  tbe  Gosfaeik 
Nations]  Bank,  to  which  he  gave  as  collateral 
security  ten  shares  of  said  stock.  Tbe  note 
was  DOt  paid,  and  tbe  Bank  last  named  sold 
said  collateral,  and  with  the  proceeds  paid  the 
note.  March  18. 1887,  Rutherford  borrowed 
another  $1 ,000  upon  his  own  note,  and  for  bin 
own  use,  from  the  Chase  National  Bank,  and 
assigned  to  it  the  remaining  ten  shares  of  said 
stock  as  collateral.  That  note  was  not  paid, 
and  Ibst  Bank  sold  Its  collateral,  and  paid  its 
note  out  of  the  proceeds.  Neither  of  the  notett 
BO  held  by  tbe  plaintiff  was  ever  paid,  al- 
though payment  was  duly  demandea;  and  no 
part  of  said  twenty  shares  of  stock  was  ever 
returned  to  the  plaintiff,  notwithstanding  due 
demand  madeof  said  Itntberford.  September 
10,  1887,  tbe  plaintiff  recovered  tudgment  on 
Its  notes  against  Terbell  and  Hutnerford.  but. 
no  part  thereof  having  been  paid,  an  offer  was 
made  to  the  defendants  to  assign  the  same  to 
them,  "but  they  declined  todo  aaythine  about 
the  matter."  Upon  tbe  request  o(  tbe  defMid- 
ants  the  court  also  found  that  tbe  notes  made 
or  indorsed  by  Terbfell  and  held  by  the  plain- 
tiff on  December  13,  1882,  wiLb  two  or  three 
unimportant  exceptions,  had  upon  them  the' 
name  of  a  responsible  maker  or  Indorser,  in 
addition  to  that  of  Terbell.  Tbe  trial  judge 
MfnsoA  tft  flsd,  »0B  the  Iftn  '■a<Ma^ 
^■the  transfer  of  JaidstoA  by  Hdd  Tertwllwu 
made  tp  snid  Rutherford,  and  held  by  him  in 
his  iudiyidual  capacity,  as  a  persooai  matter, 
and  he  did  not  take  and  bold  tbe  stock  as 
cashier  for  the  plaindff.  and  as  collatenl 


Digitized  by 


r 

Google 


im. 


WAUnH  NATlOKAt.  BaW  V.  BlIlCH. 


318 


«ecnTltr  to  tbe  lodebtednesa  to  and  for  said 
Bank,*  and,  after  so  refualDr,  added:  "Rnth- 
erford  was  not  liable  as  an  ladoner,  though 
•one  in  form."  The  defendants  excepted  gen- 
erally, but  did  not  except  apeciflcany  to  the 
addition,  as  found.  After  finding  tbeae  facts, 
the  trial  ooutt  found  as  concluidons  of  law  that 
tbe  transaction  was  not  prohibited  by  tbe  Na- 
tional Banking  Act,  and,  if  It  was,  that  the  de- 
fendants conld  not  take  advantage  of  it  in  this 
action;  that  Rutherford  was  not  liable  to  tbe 
Bank  as  iadorser  on  said  notes;  and  that  tbe 
recovery  of  said  judgment  does  not  help  tbe 
d^endants.  because  the  rule  as  to  election  of 
remedies  does  not  apply;  that  the  defendants 
were  not  liable  for  tbe  stock  given  to  the  Gm\i- 
«D  Bank  on  tbe  18th  of  January,  18S7,  be- 
«auae  they  were  not  then  Uie  sureties  of  said 
Batberford,  tnit  that  they  were  liable  for  tbe 
value  of  tbe  otber  ten  shares,  delivered  to  tbe 
Chase  Bank  March  18,  1»87,  as  that  was  afrer 
Ifaey  bad  signed  said  bond.  Rutherford  died 
bt  March,  Iwtj,  and  this  action  was  c<Hnmenced 
about  two  moDths  afterwaids. 

Mmr$.  A,  S.  tB'W.  T.  CmmmoAy,  for  appel- 
lants: 

Under  tbe  Banking  Act,  Rutherford  was  a 
sto-  kbolder  Individually,  and  if  tbe  Bank  bad 
fatl^  with  the  stock  standing  Id  bis  name  be 
would  have  been  liable  to  tbe  creditota  for  an 
amount  equal  to  the  stock,  and  it  would  have 
been  no  defense  to  bim  to  say  that  he  held  it 
for  the  Bank. 

Wludoek  V.  KoH,  77  HI.  396;  Maffruder  v. 
ColBton,  44  Md.  849,  39  Am.  Rep.  47:  Halt  v. 
Walker,  81  Iowa,  844,  7  Am.  Bep.  187. 

Tbe  Judgment  recovered  by  tbe  Bank  against 
Butberford  forever  fixed  their  position  as  to 
the  notes. 

De3ham  Bank  v.  Chiekering,  4  Hck.  814; 
Brandt,  Suretyship,  p.  814. 

As  to  tbe  strictness  with  which  courts  have 
construed  ttonda  of  this  character,  see — 

MiUer  v.  Steaart,  23  U.  8.  9  Wheat.  680,  6 
L.  ed.  188;  Mem  BatWfy.  Oo,  v.  Memngtr, 
3  Pick.  228:  v.  l^no^,  60  N.  T.  &!; 

MeCnvtke^  t.  OromwOl,  11  N.  T.  698. 

Tbe  transaction  if  as  claimed  by  the  Bank 
and  found  by  tbe  court  was  not  in  line  of  tbe 
regular  duties  of  Rutherford  as  cashier,  was 
cut  of  the  ordinary  course  of  business,  was  not 
«0Diemplated  by  tbe  sureties  and  covered  by 
the  bond. 

Where  one  of  two  Innocent  parties  most 
floatalo  a  loss  by  the  fraud  of  a  third,  such  loss 
should  fall  upon  the  one,  if  either,  whose  act 
has  enabled  such  fraud  to  be  committed. 

Mporv  V.  MttropoUian  Sat.  Bank,  ffS  N.  T. 
■41. 

The  Bank  cannot  do  indirectly,  in  holding 
its  own  stock  as  collateral,  what  It  cannot  do 
directly,  and  thus  evade  the  Act.  If  Ruther- 
ford held  it  as  cottateral  for  tbe  Bank,  it  was 
taken  and  held  without  author!^  for  several 
years,  and  it  waa  doing  an  act  prohibited  by 
the  laws  of  the  United  Slates,  and  which 
would  be  good  eanse  for  forfeitare  of  Its  char- 
ter. 

J^rH  Nat.  Bank  tf  South  Betid  v.  Lanier,  78 

U.  8. 11  Wall.  899,  20  L.  ed.  178. 
Jfr.  B.  R.  CluMiiriim.  for  respondent: 
Dpfendaots  cannot  take  any  aavanta^  of 
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tbe  fflflote  to  comply  with  the  law,  even  if  It 
had  been  violated  by  the  Bank, 

Firet  Nat.  Bankof  Xeniav.  Stewart,  107  U. 
S.  676,  27  L.  ed.  SW;  National  Bank  of  Qen- 
e»ee  v.  Whitney.  103  U.  S,  99,  26  L,  ed.  448; 
FortMT  V.  New  Orleans  Nat.  Bank,  119  U.  8. 
488.  28  L.  ed.  764;  Unim  CMd  Min,  Oo.  v. 
Bo^  Mintntain  Nat.  Bank  of  Central  Cthf, 
1»6  D.  S.  640,  34  L.  ed.  6t8;  Wymanv.  Ottisent 
Nat.  Bank  of  Varibavlt,  39  Fed.  Rep.  784; 
TkampKm  v.  81.  Ntc/iolat  Nat.  Bank,  118  N. 
Y.  8:^;  Attantie  State  Bank  of  Brooklyn  v. 
Savery,  83  N.  Y.  391. 

The  contract  of  tbe  defendants  in  their  bond 
covered  the  acta  of  Bntberfonl  in  spitfopriat- 
ing  the  stock. 

Barrin0on  r.  Bank  of  Wa^ngton,  14  Seig. 
&  R  40S;  Boehfefer  Oiti/  Bank  v.  Bwod,  21 
N.  Y.  88;  Bottmek  v.  Van  Voor^ia.  91  N.  Y. 
858;  Fourth  Nat.  Bank  v.  Spinn^,  180  N.  Y. 
560;  Beltoni  v.  Fre^n,  68  N.  Y,  888;  Tomp- 
kint  County  Supra,  v.  Bristol,  99  N.  Y.  816; 
German  American  Bank  t.  Auth,  87  Pa.  419, 
80  Am.  Rep.  874. 

A  party  may  prosecute  as  many  lemedtea  as 
he  legally  has,  provided  tb^  are  consistent 
and  concurrent.  Thia  tbe  plalnUfl  has  done 
and  no  more. 

Emeryv.  j%i;&,38Hun,484;StouwUv.  Cham- 
berlain, 60  N.  Y.  278;  Bomn  v.  Mandetille,  95 
N.  Y.  387:  Rieharda  v.  La  T&wretU,  119  N. 
Y.  64;  mOtY.  ParkhurU,  196  N.  T.  89. 

Vann,  X, delivered  the  opinion  of  tbe  court: 
The  appellants  claim  that  the  transaction 
whereby  tbe  stock  In  question  was  transferred 
to  Rutherford  was  in  Eolation  of  the  National 
Banking  Act,  which  providea  that  no  banking 
association  "shall  make  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own  capital 
stock,  nor  be  ttie  purchaser  of  anv  such  shares 
unless  such  security  or  purcbase  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously 
contracted  in  i^ood  faitb."  U.  S.  Rev.  Slat.  § 
5301.  Assuming  this  to  be  true,  the  defend- 
ants cannot  take  advantage  of  it,  because  tbe 
Act  "imposes  no  penalty,  either  upon  the  iNLnk 
or  borrower,  If  a  loan  upon  such  security  be 
made."  ^^rvt  Nat.  Bankof  Xenia  v.  Btewart, 
107  U.  S.  676,  37  L.  ed.  693.  The  case  cited 
was  an  acHon  by  tbe  personal  representatives 
of  a  borrower  to  recover  from  a  national  bank 
the  value  of  certain  shares  of  its  capital  stock, 
delivered  to  it  as  collateral  at  the  time  the  loan 
was  made,  and.  after  defoult  In  payment  of 
tbe  note,  sold  by  the  bank,  and  applied  on  tbe 
debt.  The  court  held  that,  if  the  prohibition 
of  tbe  statute  could  be  urged  a^inst  tbe  valid- 
ity of  the  transaction  by  anyoQe  except  the 
government,  it  could  only  be  done  before  the 
contract  was  executed,  and  while  tbe  security 
was  still  subsisting  in  the  hands  of  tbe  bank. 
The  decisions  of  tbe  federal  courts,  construing 
the  provision  of  said  act  which  prohibits  na- 
lional  banks  from  purchasing,  holding,  or  con- 
veying real  estate,  except  for  certain  purposes, 
are  anaiogous,  because  no  penalty  is  provided 
for  a  violation  of  that  section.  D.  8.  Rev. 
Slat.  %  6187.  While  it  permits  banks  topur- 
chase  and  bold  sucb  real  estate  "as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  secur* 
ity  for  debts  previously  contracted,  it  prohib- 
its the  taking  of  a  mortgage  to  secure  future 
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advaoces,  but  does  not  deotare  void  mj  aecur- 
ity  taken  io  violaUon  of  tbe  Act,  It  has  been 
repeatedly  held  that  a  motti  age,  although 
taKeo  to  afcurp  future  advaucea,  is  a  valid  and 
enforceable  a-  <  a  My,  aotwithataudiiig  the  pro- 
bibitioD;  and  luat  only  the  federal  government 
can  t^e  advantage  of  tbe  violation  of  the  stat- 
ute. Vnion  I/at.  Bmk  t.  MatOoDa,  98  a.  S. 
621.  35  L.  ed.  188;  Jfatimial  Bank  of  St.  Lout* 
V.  Whitney,  108  U.  S.  99,  26  L.  ed.  448;  For- 
tier  V.  New  Orleans  Nat.  Bank  of  Qenaee,  113 
U.  B.  489,  2a  L.  ed.  764.  Id  Wyman  v.  Citi- 
tens  Nat.  Bank  of  Faribault,  Z9  Fed.  Rep.  784. 
U  waa  held  that  a  contract  waa  not  void  If  en- 
tered into  by  a  national  bank  in  vitJatiun  of 
aection  IVSOO,  wfaich  provides  that  "tbe  total 
UabUildes"  to  aucfa  a  bank  ot  any  person,  oor- 
poratioo.  or  firm  shall  not  exceed  one  tentb  of 
its  capital  stock  actually  paid  Id.  Tbe  court 
said  that  "the  decisions  of  the  United  Statps 
Supreme  Court  heretofore  made  warrant  the 
conclusion  tbatot^jectloaBof  the  character  pre- 
sented to  a  breach  of  tbe  Banking  Law  by  a 
national  bank  can  only  be  urgedliy  the  gov- 
ernmeiu."  Similar  decisions  have  been  made 
by  tbia  court  under  somewhat  similar  circum- 
stances. Tltomptoa  v.  St.  Nieholat  Hat.  Bank, 
lis  N.  Y.  825,  334;  Atlantic  State  Bank  of 
BrootUf/n  V.  Saver]/,  ^N.  Y.29[.  Tbe  prin- 
ciple on  which  these  cases  rest  applies  to  tbe 

Eolnt  under  conaideraUon,  and  requires  us  to 
old  tha^  even  if  the  transaction  with  Ruther- 
ford was  a'raere  evRsioo,  and  beoce  a  vtolation 
of  the  proviMonsof  tbe  National  Banking  Act, 
tbe  fact  is  not  available  as  a  defease  to  this  ac- 
tion. 

Tbe  claim  of  tbe  defendants  that  Rutherford 
belli  tbe  stock  to  secure  him  for  indorsing  the 
note  in  question  is  not  supported  either  by  the 
findings  or  the  evidence.  The  transaciion  was 
not  wfth  Rutherford  as  an  individual,  but  as 
cashier  of  the  bank.  No  eviuence  was  given 
upon  tbe  Rubiect  except  by  Mr.  Terbell,  who 
t^tifiol:  "Woen  Igoto  tiie  bank,  and  aman 
cornea  to  the  hole,  and  I  tell  him  anything,  I 
consider  I  am  saying  it  to  the  bank.  This 
conversation  waa  over  tbe  counter  in  the  Wal- 
den  Bank.  ...  I  so  transferred  it  [tbe 
slock]  to  him  individually  to  Sfcurc  tbe  bank, 
I  did  not  make  it  directly  to  tbe  Bank,  be- 
cause I  supposed  be  was  tbe  Bank.  He  in- 
dorsed tbeae  two  notes.  .  .  .  When  I 
wanted  him  lo  pin  the  slock  on  these  notes  bo 
said:  'When  (he  f^overnment  ofQcial  comes 
here  we  can't  take  our  own  stock,  and  when  he 
conies  here  and  sees  this  stock  pinned  on  these 
nutes  be  will  say:  "Vou  sell  it  right  oft  and 
pay  this  "  1  will  indorse  tbem  and  will  tell 
tbe  board  how  it  in.'  Tbe  object  was  to  get 
rid  of  tbe  provision  forbidiiiug  banks  to-take 
their  own  stock,  and  ao  1  made  the  stock  lo 
him.  He  indorsed  the  paper  to  get  around 
tbot.  .  .  .  When  Rutberfurd  look  this 
stock  away  he  put  it  in  ao  envelope,  and  I 
think  told  Mr.  Hcolield,  then  president  of  the 
Bank,  if  anytbiDg  happened,  that  belonged  to 
me."  Thus  It  is  clear  that  Ituiberford,  as 
cashier,  took  and  held  tbeatock  in  trust  for  tbe 
Bank,  and  indorsed  the  notes  simply  to  deceive 
tbe  Rovemment.  He  bad  no  personal  interest 
in  the  matter.  All  that  be  did  was  for  tbe 
benetlt  of  tbe  Bank  in  the  transaciion  of  its 
buAinees  as  lis  oOlccr.  Ills  object  was  to  get 
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security  for  the  Bank,  i^lch  was  In  tbe  Hne 
of  bis  duty.  The  method  adopted  by  bim  to 
effect  bis  object  was  tbe  transfer  of  the  stock- 
not  to  tbe  bank  directly,  as  that  was  deemed 
inadvisable,  but  tohfmBel^  atill  acting  as  cash- 
ier for  the  benefit  of  the  Bank.  His  lodurse- 
ment,  although  a  contract  in  form,  waa  no- 
contract  in  reality,  unless  made  so  by  subse- 
quent adjudication,  but  an  artifice  resorted  to 
by  him,  while  doing  the  business  of  tbe  Bank, 
to  deceive  tbe  official  inspector  for  its  protec- 
ItOD.  In  no  part  of  the  transaction  did  he  act 
for  himself.  Tbe  plaintiff,  tberefore,  became 
the  equitable  owner  of  the  stock,  aubject  to  tbe 
right  of  Mr.  Terbell  to Tcdeou.  When  Ruther- 
ford appropriated  the  stoc^  to  hto  own  nae,  he 
deprived  the  Bank  of  that  which  belonged  to 
it  as  the  beneficial  owner,  and  which  was  in 
his  name,  and  the  evidence  thereof  in  his  cus- 
tody, by  virtue  of  bis  official  relation  to  tbe 
Bank.  Although  be  may  not  have  been  guilty, 
under  the  circumstances,  of  stiict  conversion, 
be  was  guilty  of  misappropriating  the  property 
of  tbe  bank  that  bad  been,  intrusted  to  bim  aa 
lu  cashier.  This  was  in  violation  of  hia  duty 
to  the  plaintiff  and  of  the  bond  given  by  th« 
defendants  in  his  behalf. 

Tbe  defendanta  further  claim  that,  even  if 
,  Rutherford  held  theatock  fox  tbe  benefit  of  tb,e 
I  Bank,  and  in  hia  capacity  aa  caahier,  still  by 
i  recovering  judj^ment  against  bim  as  indorser 
'  the  plaintiff  waived  its  right  to  sue  him  in  toit 
and  thereby  deprived  the  defendants  of  a  sub- 
staptial  rigbt  io  case  they  should  pay  the  bond. 
Although  Rutherford,  upon  tbe  facts  herein  as 
found  by  the  special  term,  bad  a  perfect  de- 
fense to  tbe  action  brought  against  bim  on  tbe 
notes,  still  the  judgment  entered  by  default 
was  an  adjudication  irrevocably  e!:lat>ltsbing  a 
contract  of  indorsement  between  him  and  the 
plaintiff.  Loriiiard  x.  Glj/de,  122  N.  Y.  41; 
Brown  v.  New  Y^rk.  66  N.  Y.  3x5;  Sewtan  v. 
Hook,  48  N.  Y.  676;  Gate*  v.  Preston,  4t  N 
Y.  118.  If  this  was  a  waiver  by  tbe  bank  ot 
ibi  right  to  sue  him  for  misappropriating  il^ 
property,  it  was  also  a  waiver  of  its  rigut  to 
sue  bis  sureties  for  the  damages  caused  by 
such  miflapptopriation.  Pitt$  v.  Congdon.  -2 
N.  y.  853;  Cfte$ierv.  Bank  of  Kingtton.  16  N. 
Y.  336;  Bank  of  Albion  v.  Bur/i;  40  N,  Y. 
170:  Barnes  v.  Mott,  64  N.  Y.  897;  Ludioie  v. 
Simond,  2  Cat  Cas.  1;  Colemard  v.  fjamh,  ir> 
Wend.  829:  &mns  v.  Cooptr,  1  h'hn*.  Cb. 
425,  1  L.  ed.  Id6;  Harr.  Subrogation.  §  17. 

It  must  be  assumed  on  tbe  facta  found — that 
the  plainiiff  bad  two  causes  of  action  again&t 
1  Rutherford, — one  on  the  note,  and  the  olhev 
'  for  misa(H)ropriatiog  the  security  ooliateral  to 
I  tbe  note.  If  they  were  concurrent,  the  de- 
j  fendaots  cannot  complain,  aa  both  could  be 

firoaecuted  until  one  or  tbe  other  waa  satined, 
f.lbey  were  necessarily  inconsistent,  ao  that  a 
I  judgment  in  one  was  a  defense  to  the  other. 
I  their  liability  on  tbe  bond  ceased  when  the 
;  judgment  was  entered.  We  think  that  tbe 
;  remedies  were  concurrent,  and  not  incoD8ii>t«:nt. 
!  By  indorsing  tbe  notea,  not  formally,  but.  aa 
■  it  must  DOW  be  aaanmed,  with  the  tbe  inten- 
I  lion  of  Undine  himself,  Rutherford  becamu 
liable  to  the  plaintiff  on  bis  contract.  Subse- 
quently, by  misapproiiriating  tbe  security  that 
1  he  baa  t^en  and  was  holding  as  caahier  for 
i  tbe  idsintiff'*  benefit,  be  violated  hia  fidncfaTy 
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nbtkm  to  the  Bank,  and  made  himself  Usble 
hi  tort.  Tbe  latter  cause  of  action  accrued 
Dearly  five  yean  after  tbe  former,  to  which  it 
bad  only  an  accideatal  relation.  His  liability 
OQ  tbe  Dotea  did  not  prereot  birn  from  wrong- 
full;  diapoitiDK  of  the  Back's  collateral,  and 
miking  himaelf  liable  on  that  account  alsa 
The  casual  circumstance  that  one  payment 
voolr)  diacbaree  both  liabilities  does  not  affect 
tbeir  independent  cnigin  and  nnture,  because 
DO  fact  essentia]  to  liability  on  the  note  was  ea- 
Beotial  10  liability  for  tbe  misappropriation. 
There  was  a  breach  of  contract,  and  also  a 
l^adi  of  duty,  in  no  manner  dependent  on 
Bucb  contract.  Under  no  ctrcumstanrea,  no 
electioiL  of  remedies  was  required,  for  both 
were  BTailablo.  Manning  v.  Keenan,  73  N.T. 
45,  SI;  Morgan  T.  Skidmore,  8  Abb.  N.  C.  93; 
Morgan  v.  hnaert,  66  Barb.  43:  W/uUy.  Whit- 
ing, 8  Daly,  2S,  SS;  6  Am.  &  £ng.  Encyclt^ 
Law,  US. 

It  may  he  that  the  error  of  the  learned  trial 
jndge  in  his  legal  conclusion  that  Rutherford 
was  not  liable  as  indorser  affected  his  finding 
of  tbe  fact  that  Rutherford  held  the  stock  as 
casbier  for  tbe  benefit  of  the  Bank.  We  find 
no  exception  to  tbe  facts  aa  fnund  that  is  ape- 
dfic  enough  to  raise  this  point.  While  said 
ooDclusfoB  of  law  was  wrong,  it  did  ootconsii- 
tute  revendble  error,  heoause  tbe  final  result 
reached  in  tbe  Judgment  order  was  right 

We  ibinktbattheju^ment^mUdbeiiJlrvied 
with  coats 

AD  ODOCur,  except  Brown,  J.,  not  TOtiog. 


Thomas  T.  STEWART,  AppL, 
Benjamin  S.  STONE,  Bupt. 

(  N.  Y  ) 

1.  The  burden  ofproof  of  negi'llgfenee  of 
a  bailee  in  whose  factory  milk  and  Its  prod- 


^cm.— Contracts;  effect  of  intcrventng  {mpoegQ/aUy 
to  perform  as  a  relief  from  theobllgittlon. 

Tbe  dJstinotloo  between  a  oontracfc  and  a  duty 
created  br  law,  made  tn  faradlne  v.  Jane,  Aleyn, 
Id  wblob  (beexpulslon  of  atenant  by  alien  en- 
Ptniea  waa  held  not  to  relieve  from  hie  Bfrreement, 
bas  been  followed  Id  a  multitude  of  subsegueot 
cases  eatabUshlng  theguneral  dootrine  that  Impos- 
■iblUty  of  pof  ormlng  an  absolute  promise  will  not 
relieve  fimntheotdlpitlon. 

Wbere  no  ezpreas  or  Implied  provleion  as  to  the 
event  of  tmpooslbQlty  oao  be  found  In  the  terms  or 
fircuDisuiDoea  of  an  agreement,  a  supflrvt^ntng  Im- 
posetbllity  will  net  relieve  the  promisor  from  liabil- 
ity Xpr  tailuie  to  perform.  Switzer  v.  Plnoonnlosr 
Mfg.  Co.  90  Mich.  486. 

The  real  intention  of  the  parties  is  the  test  lo  de- 
terminlDg  the  llabUIt>'  for  failure  to  perform  a  cod- 
tractwbtohltbaa  become  impossible  to  perform. 
Wfrife  V.  Howes,  M  S.  T.  197. 7S  Am.  Dec.  888. 

If  an  event  such  aa  cannot  reasonably  be  sup- 
posed to  have  been  In  oontemp)adnn  of  the  parttes 
when  the  contract  was  made  makes  performance 
mpoaalble,  the  portfea  will  not  be  bound  by  gen- 
eral words,  whfoh,  fhoogh  large  enough  to  include 
it,  were  not  used  with  reference  to  the  pesslbllHy 
of  tbe  partlcatar  oonting*noy.  Bally  DeCres- 
Vigor,  U  R.  4  Q.  B.  UOl 

if  It  Is  apparent  that  parties  eoDtnoted  oDtfaa 
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nets  are  destroyed  by  flie  is  on  the  party  anegtng 
It. 

2.  Th«  destrnetiDB  by  fire  of  nJIk  amd 
its  product*  while  in  poasesalon  of  a 
halliin  who  has  eootcaoted  to  manufacture  and 
weU  butter  and  cheese  reUerea  bim  from  hta  con- 
tract so  far  as  the  subjoot  thereof  ^  destroyed  1v 
tbe  Ore  if  it  occuned  without  his  teuH. 

(October  «,  1801.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court. 
FVtartfa  Department,  affirmiog  a  judgment  en- 
tered in  the  Oswego  Coimty  Cierfc'a  office  upon 
the  report  of  a  referee  In  favor  of  defendant  in 
an  action  brought  to  recover  the  value  of  a 
quantity  of  milk,  butter  and  cheese,  manufac- 
tured and  In  process  of  manuracture  from  milk 
furnished  by  plaintiff  to  defendant,  for  that 
purpose,  at  nu  cheese  factory.  Ajprmed, 

Statement  by  Bradley*  J.: 

Tbe  plaintiff  and  his  assignors  were  patrons 
of  the  defendant's  factory,  where  they  and 
others  delivered  millc  to  be  manufactured  into 
cheese  and  butter,  marketed,  and  the  proceeds 
deposited  by  him  for  them  respectively  at  a 
stipulated  compensation.  This  was  done  by 
the  defendant  up  to  October  28,  1883,  when 
tbe  factory  was  destroyed  by  fire,  and  a  qnan> 
tity  of  milk,  butter  and  cheese  thereby  lost. 
Several  of  the  patrons  suffering  auch  foss  as- 
signed their  nsserled  claims  against  tbe  defend- 
ant to  the  plaintiff,  who  brought  this  action, 
and  In  hia  complaint  alleged  tbat  the  destruc- 
tion and  loss  by  the  fire  were  occasioned  by 
the  negligence  of  the  defendant  or  hm  a^eutn 
and  servants.  The  referee  found  that  such 
negligence  was  not  established^  and  directed 
Juugmeot  for  the  defendant. 

Mr.  J.  W.  Shmm,  for  af^llaot: 
A  party  who  has  entei^  into  a  contract 
to  mase  and  deliver  a  mannfactured  article. 


haaia  of  theoontinued  existence  of  a  given  person 
or  thing,  a  oonditloD  is  Implied  tbat  If  performance 
beoomee  iropoeelble  from  the  perisfaf nfr  of  the  per- 
son or  thing,  the  performnnce  shall  be  excused. 
Walker  v.  Tucker,  70  III.  637. 

It  perfonnaooe  Is  rendered  tmpoasibteby  the  de- 
struction of  the  subject  matter  of  a  contract  orl^ 
the  death  of  the  person  upon  whose  We  perform- 
ance depends,  and  tlie  like,  the  obligor  will  be  dla- 
charged;  but  events  against  which  the  partiee 
could  have  provided  la  their  contract  can  never  be 
Bet  up  as  ao  excuse  fi»-  nonperformanoe  of  the  ob- 
ligation. Union  Dlstrlot  Twp.  v.  Smith,  38  Iowa, 
IL 

Octemmental  interference. 

A  conrtraoft  Is  tnraliflated  by  tiie  subsequent  en- 
actment of  poUce  regulations  wbtoh  render  tta  per- 
formance uieffal  sfl  to  one  of  the  parties.  Jamteson 
V.  Sadlana  Nat.  Oaa  Oo.  rltad.)  18L.  R.  A. «». 

An  act  of  parliament  compelling  one  to  tmnitfer 
premises  to  a  railroad  oompany  releases  him  from 
a  covenant  not  to  permit  erections  thereon.  Baily 
V.  DeOresplgny,  L.  R.  4  Q.  a  UOl 

An  enbargoftwanlndeBnlte  time  will  not  dis- 
solve, trat  only  suspend,  the  contract  of  a  ship  to 
carry  goods.  Hadley  v.  Clarke.  6  T.  R.  nS;  Baylies 
T.  FBtCygace.  7  Mass.  834. 

A  hostile  embargo  will  not  relieve  from  Mibflfty 
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cannot  excuse  nonperforDiance  upoo  ihe  plea 
of  acddect.  If  protection  is  soagbt  from  sucb 
a  contfngency.  It  must  be  specified  io  tbe  con- 
trart 

Booth  V.  Spvytai  Dvynl  R.  MiU.  Co.  «0  N. 
T.  4«7;  Ward  v.  Sew  York  Cent.  B.  Co.  47  N. 
T.  88;  Sdton  t.  Odiorue.  45  N.  Y.  408;  Bead 
r.  tinkling,  80  N.  Y.  639.  86  Am.  Dec.  426; 
Price  T.  Hartaom,  44  N.  Y.  9»,  4  Am.  Bm. 
446;  Harmonu  v.  Bingham,  13  N.  Y.  99,  6S 
Am.  Dec.  142;  AVto  yW^-  CVnt.  <£  a;  A  A 
T.  Standard  Oil  Co.  87  N.  Y.  402;  TompJttm 
y  Dudley,  25  N.  Y.  272,62  Am.  Dec.  849. 

Tbia  action  is  founded  soleh^  on  an  express 
contract;  the  plaintiff  provwj  the  contract,  and 
tbe  breach  ana  failure  to  pay  the  money  on 
demand. 

Orarei  v.  Waite,  69  N.  Y.  156;  Bom  v.  Terry. 
«3  N.  Y.  MS;  A^>i  V.  Lightgtone,  77  N.  Y. 
«6;  Hania  v.  JVidrf,  16  Hun,  249. 

Tbe  burden  Iberef ore  rests  on  defendant  to 
show  due  diligence,  or  a  loos  for  which  he  is 
not  liable. 

Seltwerin  v.  MeRxe,  6  Robt.  404;  Arent  t. 
Bquire.  1  DslT,  847:  Kdw.  Ballm.  %  62;  Whar- 
ton, Keg.  g  422;  CoUim  v.  Bennett,  46  N.  Y. 
490. 

Where  a  party  by  bis  own  contract  creates  a 
duly  or  charge  upon  himself,  be  is  bound  to 
ma£e  it  goooif  be  may,  notwithstanding  any 
accident  by  inevitable  neceoeily,  because  he 
might  bsTe  provided  against  it  by  his  contract. 


Story,  Bailm.  88,  g  86;  Piatt.  Covenants,  pi. 
6,  chap.  2,  ^  1,  p.  683;  CblUr.  Gont.  p.  6«T, 
Am.  ed.  by  Perblns,  1838:  CbM  v.  fTarntofl.SS 
N.  Y.  150;  TompkiM  v.  Zhtdtey  and  Bead  t. 
8pavlding,wupra;  Wheeler  v.  OonnecHeut  Mut. 
L.  Int.  Co.  82  N.  Y.  650;  JVWsoti  v.  Odufnte,4i 
N.  Y.  498;  Booth  v.  Spuyten  VriyvU  B.  Mitt.  Co. 
60  N.  Y.  487;  Redding  t.  Am,  71  N.  Y.  40, 
S7  Am.  Bep.  T. 

Neirligence  will  be  presumed  from  Uie  fact 
that  Uie  money  for  the  milk,  butter,  cbeeK. 
etc.,  waa  not  paid  to  plaintiff,  on  demand. 

Fairfax  v.  A'ew  Tark  Cent.  A  U.  B.  R.  Co. 
67  N.  Y.  11;  Ovrtiu  v.  Delaware,  L.AW.R. 
Co.  74  K.  Y.  134,  80  Am.  Brp.  371:  WeteM 
V.  Farm,  6  Lans.  819;  Bvmeu  f.  ifem  ToHt 
Cent.  £  Gb.  46  N.  Y.  184;  OoUint  v.  Benfutt. 
46  If.  Y.  490. 

Platnitff  was  not  required  to  point  out  the 
precise  act  oi  omtasion  in  which  the  negligence 
of  tbe  defendant,  his  servants  or  agents  coo- 
slsted. 

The  J.  Btmetl  Mfy.  Co.  v.  iVIiw  Haven  ft.  B. 
Oo.  60  N.  Y.  187:  flei,boU  v.  Jfew  York,  L.  B.  A 
W.  B.  Co.  96  N.  Y.  569,  47  Am.  Hep.  75. 

A  party  is  not  required  to  prove  a  fact  which 
is  necessarily  much  better  known  to  his  adver- 
sary that]  to  himself. 

FieUt  V.  Nea  York  Gent.  R  83  N.  Y.  889; 
fiearlet  v.  Manhattan  Elm.  B.  Oo,  3  Cent.  Bep. 
443. 101 N.  Y.  661. 

Defendant  being  the  owner  and  in  possesdon 


for  breach  of  an  ezpren  contract  to  load  a  vessel. 
Atldnson  t.  Rltoble,  10  Bast,  SaO. 

An  embargo  will  not  relievo  from  an  ezpresa 
-warranty  that  a  ship  will  aall  on  a  certain  day. 
Bore  V.  Wtaltmore.  S  Cowp.  784. 

Seizure  and  oonflscatlon  of  goods  In  transit  on 
board  a'sblp  in  a  foretm  port  on  the  ground  that 
th^  an  contraband  goods  will  not  relieve  a  car- 
rier from  an  ezpreas  ooatmot  to  'airry  and  deliver 
them.  Speooek  v.  Chodtrlclc,  10  Q.  B.  517. 

Refusal  of  the  suthorltiee  to  permit  a  vessel  to  re- 
ceive a  cargo  on  board  will  not  excuse  an  lUiaoIute 
engagement  to  take  tt.  Uoljroke  r.I>epewJEBen.334. 

Tlieaboveoaajamarbeharmonlied  on  the  the- 
orr  that  bofltlte  embargoes,  oonflscatlon,  and  tbe 
like  must  be  regarded  as  among  tbe  poaelble  oon- 
tlQgeaoles  contemplated  by  the  parties. 

Ci»Tl«n*  ODfitroete. 

An  erprcBB  contract  to  oarry  goods  and  deliver 
them  within  the  prescribed  time  is  not  dissolved 
by  the  ImpnmlbUity  of  performlnir  It.  Hand  v. 
Baynes,  4  Whart.  SO*.  8S  Am.  Dec.  54;  Place  v.  Union 
Sxp.  Co.  2  Hflt.  19. 

An  Inevitable  accident  will  not  relieve  a  carrier 
from  liablltty  on  an  express  contract  to  deliver 
goods  within  a  speoUed  time.  Harmony  v.  Bing- 
ham, 12  H.  ¥.  9B.  St  Am.  Dec.  142. 

An  unexpected  rush  of  freight  will  not  excuse  a 
carrier  from  an  express  contract  to  carry  at  a  cer- 
tain time.  Deminy  v.  Oiand  Xrunk  B.  Oow  48  N. 
fi.46B. 

A  n  unavoidable  accident  la  no  excuse  for  breach 
of  an  express  contract  of  a  railroad  company  to 
furnish  oais  on  a  certain  day.  Borrlson  v.  His- 
soun  Bao.  B.  Oo.  74Mo.aSi. 

An  express  oovoiant  to  have  a  ship  at  a  certain 
port  by  a  certain  day  Is  not  excused  by  Inability  to 
fulfill  It  because  of  oonirary  winds  and  bad  weath- 
er. Sbubrlckv.  Salmond,8Burr.  1837. 

An  act  of  God  does  not  excuse  a  carrlw  for  fail- 
ure to  perform  Its  express  contract  to  transport  a 
passenger  within  a  reasonable  time.  VanBuBklrk 
V.  Roberta.  31  N.  T.  OSL 
14  L.  R.A. 


A  carrier  is  not  relieved  from  ita  obligation  on  a 
special  contract  of  gbipment  because  the  existence 
of  a  mob  prevents  Its  perfermance.  White  v.  Mto- 
sonri  P.  B.  Oo.  S  Weft.  Bep.  IfiS,  1»  Mo.  App.  40a 
(But  the  rule  Is  otherwise  where  there  to  no  time 
fixed  for  completing  tbe  transportation.  See,  as 
Ulustratlng  that  claaaof  oases.  International  0. 
H.  B.  Co.  V.  Tisdale.  4  L.  R.  A.  545. 74  Tex.  &) 

A  strike  of  laborera  does  not  relieve  conslgnflcs 
from  liability  for  failure  to  unload  a  ship  within 
the  number  of  dai-s  expressly  fixed  by  tbe  bill  of 
lading.  Budgettv.  Blonington  (C.  A.)  [IBtl}  IQ. 
R8S. 

Hut  It  Is  otherwise  If  no  time  Is  stlpnUted.  Biek 
V.  Bodooanaohl  (C.  A.)S  Q.  a  «». 

An  agreement  by  a  carrier  to  procure  tbe  re- 
newal of  notes  or  return  them  to  not  excused  by 
tbe  refusal  of  an  Indorser  to  whom  they  have  been 
delivered  to  give  them  up  or  renew  them  because 
be  baa  been  summoned  as  trustee  of  a  subsequent 
Indorser.   Warebam  Bankv.  Burt, 87 Mass.  113. 

One  who  contracts  to  furnish  a  full  cargo  for  a 
ship  Is  not  excused  from  performance  beoauee  It  Is 
diffloutt  oreven  Impoeslble.  Nelson  v.  Odloroe,  IG 
N.  Y.  489. 

■nie  prior  destruction  of  a  vessel  relieves  from 
Ilat>IIlty  on  a  oontraot  to  carry  a  person  thereon  as 
a  passenger.  Bonsteel  v.  Vandertrilt.  21  Barb.  K 

■nitodeolstoo,  which  may  seemingly  oontUct^rMi 
tbe  preceding  ones.  Is  cOearly  wlthtn  tbe  exoeptlM 
as  to  destruction  flCUiesabieot  matter. 

DeMruciUm  of  mtdeet  matter. 

Tbe  destruction  of  a  music  hall  releases  both  p«r- 
tles  Ikom  tbe  oootract  foe  tlie  use  of  It  f or  eertain 
futuredates.  Tarhw  v.  CUdweU,8  Best*  &  OL 

Hie  desCructloa  of  ahollding  discharges  a  oaa. 
tractfortheleaneof  apartments  therein.  Gravn 
v.  Berdan,  SH  Barb.  100;  Kerr  v.  Hercbanto  Bxch. 
Co.  8  Edw.  Cb.  81K,  6  L.  ed.  OZS;  StookweU  v.  Huot- 
er.  U  Met.  448. 4ft  Am.  Dec  SO;  Wioton  v.  Oomi*. 
6  Ohio,  477:  WomaOk  v.  MoQuarry,  »  Ind.  lA  8> 
AstLDecaOS;  Alevsnder  v.  Donsy.  Ht  Ga.  U>» 
Am.  Dec.  4491 
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<tf  tbe  premises  and  carrying  on  the  bUHineis 
which  he  coDlracted  to  carry  od  there,  was 
boaod  to  keep  bis  preniisefl  and  the  machiDery 
tberein  contained  in  suitable  order  for  the  bus- 
Idcss,  and  is  liable  for  any  injury  consequent 
thereon  underthecircumslaocea. 

Leary  v.  Woodruff,  4  Hun,  d9:  Radioay  t. 
Briagt,  87  N.  Y.  26tt;  tiwnxU  v.  Bdnar.  59 
T.  87, 17  Am.  Rep.  296;  BunneU  v.  St&rn,  84 
N.  T.  8.  R.  £21 :  Kennedy  v.  lievo  York,  78  N. 
T.  868.  29  Am.  Sep.  169;  Oannavan  v.  Oonk- 
Un,  1  Daly,  509;  Tovaeyv.  Boberts,  21  Jones  & 
8.  446;  mtmnan  v.  Bopu,  19  Jonea  &  S.  25; 
Omp  V.  Wood,  76  N.  TT  92, 32  Am.  Bep.  28i; 
(Uumman  v.  Long  lOand  R.  Oo.  9  Hun,  618; 
PoUett  V.  Long,  S6  N.  T.  200;  Zw^v.  Jfan- 
hattan  By.  Co.  99  N.  T.  IW. 

Destruction  by  an  accidental  fire  not  caused 
by  lisbtninz  ia  not  the  act  of  Qod. 

Umer  T.  Steam  Nm.  Co.  10  N.  T.  481; 
Goold  V.  Chapin,  90  N.  T.  269,  75  Am.  Dec. 
898:  Chamberlain  v.  Wettem  Trantp.  Oo.  44 
N.  Y.  307,  4  Am.  Rep.  681;  Fenwr  t.  Buffalo 
A  8.  t.  B.  Co.  UN.  T.  5m:  Lamb  V.  Camdmdt 
A.B.  d  Trantp.  Co.  46  N.  Y.  286. 

Merely  showing  that  a  fire  occurred  and 
consumed  the  property.makea  no  defense  vith- 
oot  adding  the  proof  o£  the  ezerciBe  of  proper 
care. 

Ourti$  V.  Boehester  <fc  5.  Co.  18  N.  Y.  543; 
Seott  T.  London  Dock  Co.  3  Hurtst.  &  C.  69S. 
Unless  the  evidence  shows  the  exercise  of 


These  cases  are  easily  dtstdntriifshaMe  from  those 
Id  which  land  aad  buUdlnn  together  are  rented, 
and  In  which  tfae  loss  of  ihx.  building  Is  the  loss  of 
part  only  of  the  subject  matter. 

lite  ftUioff  of  the  walls  of  a  brick  tmildlDg  re< 
leasesoDefromaoontraottodothe  woodwork  on 
ttte  building.  BchwartzT.  Saundera.46111. 18. 

A  coDtraot  to  repair  a  house  Is  dtscharered  by  the 
destruction  of  tbe  house  by  nre  before  the  repairs 
are  completed.  Lord  v.  Wheeler,  67  Haas.  282. 

jk.  oootroot  to  furoMi  part  only  of  tbe  labor  and 
nurterlals  for  tbe  emotion  of  a  bnUdhig  Is  dls- 
ofaarged  on  the  destniotaon  of  the  building  by  Are 
before  It  is  oompleted.  Butterfleld  r.  Byron 
(HaeB.)BL.B.A.  HI. 

Bat  a  contract  to  build  a  house  on  another's  land 
within  a  oert^n  time  Is  not  discharged  by  the  de- 
Btructton  of  the  bouse  when  nearly  oompleted. 
Cutclifl  V.  Mc Anally.  88  Ala.  607;  School  Diet.  No,  1 
T.Dauahy,3nOonD.690,88Ain.I}eo.  SH;  Adanu  v. 
KUdKds,  19  Plok.  Sre,  81  Am.  Deo.  187;  Commercial 
P.  Tne.  Co.  V.  Capital  City  bw.  Oo.  81  Ala.  aeo,  SO  Am. 
Bep.  IBS;  TompUna  v.Dndler.  KN.  T.m,  SS  Am. 
Dec.  349;  School  Tfuateesot  Trenton  t.  Bennett,  it 

The  deStmoUoD  of  a  building  which  one  is  bound 
by  contract  to  ereot  Is  not  the  destruction  of  the 
mbject  matter  on  which  tbe  oontractls  tooperato, 
as  would  be  the  case  If  tbe  ground  on  which  it  was 
to  to  built  were  to  disappear  in  ao  eartbqiu  ke,  but 
is  merely  tiie  destruction  of  ttae  contractor's  own 
marevlals  and  labor. 

Tbe  destmcHon  oC  peraonal  property  before  title 
has  passed,  but  after  a  contract  for  the  sale  of  that 
fiiet^fle  proporty.  relieves  tfae  vendor  from  UsbU- 
1*7  for  failure  to  deUver.  Dexter  v.  Nmrton,  i7  N. 
T.«B.7Am.Bep.41& 

nieezhaustion  of  a  coal  mine  excuses  further 
performanue  of  the  contract  of  a  lessee  to  work  it 
during  tbe  oontlDUBace  of  tbe  lease  In  a  good  and 
workmanlike  manner.  Walker  v.  Tucker,  TO  Ill.ae7. 
OontrocCs  of  aajHoyment, 

The  disoonttnuanoe  of  a  voyage  caused  by  dam- 

14KR.A. 
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due  care  by  tbe  bailee  accordtog  to  the  nature 
of  tbe  bailment  be  will  be  beid  iceponsible  for 
the  breach  of  bia  contract  to  return  the  prop- 
erty bailed. 

Owlerkirk  t.  Cmtrttt  Nat.  Bank,  119  N.  Y. 
207;  CaidwO  y.  National  Mohawk  Vallejf 
Bank,  64  Barb.  888;  Pattiaon  v.  Hyracute  Jfai. 
Bank,  80  N.  Y.  98.  86  Am.  Rep.  582;  CoUin$ 
T.  Bennett.  46  N.  Y.  490;  Cutting  t.  Jforior. 
78  N.  Y.  464;  TAa  J.  BnateU  Mg.  Co.  v.  New 
Haven  3.  B.  Oo.  SO  K.  Y.  131;  Bank  of  Otwe- 
go  V.  DoyU.  91  X.  Y.  41,  48  Am.  Bep  684: 
Bathom  T.  Ely,  28  N.  Y.  78:  HoU  T.  mbar^, 
7  Cow.  497;  Beardflee  T.  Bkkwrdam,  11  Wend. 
25.  25  Am.  Dec.  596. 

In  an  action  of  this  character  where  plaintiff 
has  shown  a  situation  which  could  not  have 
been  produced  except  by  the  operation  of  ab- 
nof  mal  causes,  the  onut  rests  upon  tbe  defend- 
aot  to  prove  that  the  injurr  was  without  hb 
fault. 

Bofbolt  T.  New  York,  L.  E.  A  W.  B.  Co.  9S 
N.  T.  668,  47  Am.  Rep.  76;  CaldweUy.  New 
Jertey  8.  B.  Co.  47  N.  Y.  2«1;  Comlich  v. 
Standard  OUOo.  i22  N.  Y.  118;  Smith  v.  Brit- 
ish dtN.A.  BogaiMaU  Steam  FaekeiOo.  86 N. 
T.406. 

The  law  makes  the  defendant  liable,  unleaa 
he  shall  show  affirmatively  that  tbe  injury  wa» 
by  an  act  of  God  or  tbe  public  enemy,  and 
waa  without  any  fault  on  tiie  part  of  defend- 
ant. 


ages  to  a  vessel  relieves  the  owner  from  bis  cxintract 
with  the  captain  for  tbe  remainder  of  the  voyage 
where  be  is  under  a  contract  for  monthly  wages. 
Jenkins  v.  Wheeler,  8  Keyes,  649. 

Bmall-pox  breaking  up  a  school  docs  not  rolfove 
tbedlatrlctfromacontraotwlthateaoher.  Dewey 
V.  A1i)en8  Union  School  DisL  43  Hlcb.  480, 38  Am. 
Bep.  206. 

Vut  the  burning  of  «  sehool-bonse  relieves  tbe 
eohool  district  from  Ita  contract  employing  a- 
teeoher  where  the  parties  most  have  contemplated 
the  continued  existence  of  tjio  school-bouse  as  the 
basis  of  performance.  Hall  v.  School  Diet.  No.  10, 
Iti  Ho.  App.  218. 

The  Inability  of  a  corporation  to  continue  busl- 
nesB  ia  no  excuse  for  Its  breach  of  a  contract  of 
employment  of  an  agent.  Lewis  r.  Atlas  Uuc  L- 
Ins.  00. 61  Ho.  B84. 

Efeet  of  MeHtmis  or  death. 

Sickness  will  not  excuf<e  for  breach  of  a  contract 
to  floish  carpenter  work  on  a  building  by  a  certain 
day.  Oassady  v.  aarke,  7  Ark.  123. 

But  the  sickness  of  a  person  relieves  faim  from 
liability  for  failure  to  perform  a  coutmot  for  serv- 
ice* which  can  beperformed  byhlmatone.  Wolfe 
V.  Howes,  SO  N.  T.  107,  7.'^  Am.  Dec  ae8:  Spalding  v. 
Boea,  71  N.  Y.  40. »  Am.  Bep.  7;  Clark  v.  Gilbert, 
as  N.  Y.  m,  H  Am.  Deo.  US;  FkUv  r.  North,  ]» 
Barb.8tL 

Tbe  death  .of  a  consulting  engineer  during  tbe 
period  of  bis  employment  excuses  further  per- 
formance and  authorizes  a  recovery  for  what  was 
already  earned.  Stubba  v.  Holywell  B.  Co.  !•.  B.  9 
Exob.  Zll. 

The  iUnesB  of  ao  apprentice  excuses  performance 
of  a  covenant  to  serve.  Boast  v.  Finb,  Ji.  K.  4  C. 
P.  1;  Oaden  v.  FarweU.  88  Maes.  137. 

An  agreement  to  play  a  piano  at  a  oonoert  Is  ez- 
ciuedt^  tbe  Illness  of  the  promisor.  BoMdsoo  t. 
Davison,  L.  B.  S  Exoh.  868. 

A  bond  in  replevin  to  proeeoute  a  suit  to  eHeot 
is  complied  with  by  prosecuting  it  until  the  death 
of  the  plalntiir.  Ormond  v.  Btarlr,  Guita.  HOl 
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Story;  BkUiii.  p.  88,  ^  86,  p.  40n,  %  ill; 
(bbb  V.  Baroum,  28  N.  Y.  150;  WAt^ter  r. 
Qmv.  MiU,  L. .  liu.  Uo.  83  N.  T.  550.  ' 

Defeodanl  cad  comply  with  bis  cootract  to 
depoBit  (be  amouDt  ofmoney  <hie  the  pitttntiff 
quite  as  well  as  thongb  tbe  factoiy  bad  not 
bunwd. 

Booth  T.  Sjpuyten  Ihiytil  R.  MiU.  Co.  W  N. 
Y.  491;  SiHttdingy.  Rota,  71  N.  Y.  44,  87  Am. 
Rep.  7;  Wheeler  v.  Connecticut  Mut.  L.  Int.  Co. 
tHWa:  OameU  v.  Cornell,  9fl  N.  Y.  115. 

This  la  not  a  case  io  which  tbe  act  of  Ood 
can  be  resorted  to  aa  on  exciiae  for  neglect  to 
perform  a  oootract. 

2  ParBODB,  Cont.  184;  Btebe  t.  Johnmm^  10 
Wend.  600,  8S  Am.  Dec.  518;  Barmonj/ 
Bingham,  13  N.  Y.  99,  63  Am.  Dec.  148. 

WbeD  tbe  identical  tbioe  delivered,  although 
in  an  altered  form,  is  to  be  restored,  the  con- 
tract is  one  of  ballmoit,  and  the  mle  to  the 
property  is  not  changed;  but  where  there  is  no 
obligation  to  restore  the  specific  article,  and 
the  leccirer  Is  at  Hber^  to  return  another  thing 
of  equal  value,  he  becomes  a  debtor,  to  make 
the  return,  and  tbe  Utie  to  the  property  is 
changed.   It  is  a  sale. 

8mith  V.  Clark,  21  Wend.  88;  Norton  v. 
Woodruff,  a  N.  Y.  153;  Andrtm  v.  Riehmond. 
84  Hun,  80;  Bt^m  T.  Merry,  8  Mason,  47d; 
JIvrdv.  Wed,  V  Com.  ISO. 

Tbe  property  was  not  tobe  returned  to  plain- 


tttfj  nor  his  assignors,  under  any  clrcum- 
sMoces.  Defendant  was  to  pay  therefor  tbe 
amount  he  should  receive  in  tbe  market  for  it, 
when  be  should  ebooae  to  sell  in  bis  fiutoiy 
name. 

Cooke  V.  JUaiard.  S6  TX.  Y.  8BS;  Bttmm  t. 
Whitaier.  71  N.  Y.  S9l,  87  Am.  Rep.  48. 

Plaintiff  is  entitled  to  recover  in  case  Ok 
transaction  amounted  to  a  sale. 

Goodwin  T.  Oripe,  88  N.  Y.  689;  Anitinr. 
RamJ^n,  44  N.  Y.  88:  MeDonough  v.  DiUing 
A<ifli,48Hun,49a;  JOmv.  ^Oen,  SSBun.  SW; 
/ftV^i^n  V.  JWwn*.  94  N.  Y.  478;  ertentrnf. 
Soeenttoek,  61  N.  Y.  588;  VUmar-r.  SelaU.  II 
N.  Y.  068;  ConaugMy  v.  iKeftob,  48  N.  Y.  8& 

Mr.  W.  Xk  Poacher,  with  Jfr.  O.  0. 
Brown,  for  respondent: 

Tbe  relation  of  bailor  and  bailee  exisled  Id 
this  case,  being  a  bailment  for  tbe  benefit  of 
both. 

roeter  v.  PtttHone.  7  N.  Y.  488;  MaOery  t. 
WilHt.  4  N.  Y.  76;  Andrevm  t.  Rkhmond,  84 
Hun,  30;  BradUy  v.  MiHek,  S9  Bun,  378. 

Tbe  bailee  Id  such  a  case  Is  simply  bound  to 
exercise  ordinary  care  about  the  preservation 
of  tbe  properly  bailed  and  in  the  munagement 
of  the  business  iotmsted  to  bis  care. 

The  plaintiff  not  having  shown  that  the  de- 
fendant was  guilty  of  negligence,  cannot  re- 
cover. 

1  Parsons,  Cont.  8d  ed.  670;  8  Parsons,  CodL 


Orof  ttaedefradant.  Badlam  v.Tuolnr.Ulbav. 

Hie  death  of  a  daughter,  to  wlioni  her  fUber  has 
bound  himself  by  ooveosnt  with  ber  busband  to 
leave  a  sbara  of  bis  property  at  his  own  deatli,  re- 
leases blm  from  tbe  covenant,  jones  v.  Uow,  9  C. 
B.  1.7  Hare.  MI. 

A  oontraot  tor  the  aervioce  of  an  animal  is  abro- 
gated by  tbe  deatb  or  inability  of  tbe  animal  to 
perCorm  tbe  servicea  If  tbero  was  notbing  to  Indl- 
oatetbat  a  substituted  pertormanoe  was  oontem- 
pbited.  Shear  V.  Wright,  w  Hloh.  168. 

The  death  of  an  animal  replevied  rrtleves  from 
liabiUtr  on  a  replevin  bond  for  its  return.  Car< 
penter  v.  Stevem,  IS  Wend.  888. 

Other  timtance*. 
Prevention  of  tbe  performance  of  a  contract  by 
the  negleot  or  omlMlon  of  some  other  person  who 
had  been  depended  upon  Is  no  excuse  fur  noo-per- 
fnrmanoe.  Van  Etten  v.  Newton  (N.  Y.)  20  N.  Y. 
8.B.41L 

Unforeseen  contingencies,  no  matter  of  what  nat- 
ure, constitute  no  defense  for  failure  to  complete 
buildings  on  or  liefore  a  certain  date  as  expressly 
agreed.  Ward  v.  Hudson  Klver  Bldg.  Co.  VSf>  N.  Y. 
S80. 

A  covenant  to  teecfa  a  trade  to  an  apprentice  is 
not  excused  by  the  tmpoflsibllity  of  perftirmtng  It, 
but  will  not  be  construed  to  Insure  a  learning  ca- 
pacity of  the  apprentice.  Clancy  v.  Overman,  18 
N. 

Inability  by  reason  of  acotdent,  want  of  means. 
Insolvency  or  other  cause  to  deliver  a  quantity  of 
timber  according  to  contract  does  not  excuse  non- 
performance. Jones  V.  Anderson,  f&  Ala.  8Qt. 

Tnabillty  to  deliver  property  as  agreed  because 
of  a  lery  thereon  Is  no  excuse  for  lireacfa  of  the 
i-ontract.  Beld  v.  Edwards,  7  Port.  (Ala.)  CDS,  81 
Am.  Dec  1W. 

An  accident  oannot  excnse  failure  to  deliver  at 
the  time  epeolflcd  an  article  to  be  manufactured, 
where  the  party  had  ample  time  to  perform,  tt  he 
bad  begun  promptly.  Booth  v.Spuyteu  DuyvU  K. 
Mill  Co.  60  N.  Y.  «BP. 

n  L.  R.  A. 


Tbe  ImposBlWIUy  Of  d^verlmr  onm  to  a  pur- 
chaser  because  traneporuttoo  could  not  be  ob- 
tained will  not  exoose  a  fateaehof  tbecontraot. 
Baoon  V.Cobb. 45 111. 47. 

But  the  deetruotloo  by  an  unpreoedented  flond  of 
tbe  only  medium  of  transporting  coal  to  All  a  oon- 
traot relieves  from  1  lability  for  failure  daring  the 
time  of  necessary  IntemipUoo  where  tbe  partlM 
undentood  the  situation  as  to  tbe  meansoC  tnos- 
portationatthetlmeof maklngtbeoootiaot.  Lov- 
ering  V.  Buck  Hountala  Coal  Go.  H  Pa.  M. 

A  oontract  to  sell  "SOOtot*  of  regent  potatpes 
grown  on  land"  of  tiie  inromlBor  is  dtsobarged  by 
failure  of  the  crop  where  ground  enoagh  was 
planted  to  amply  flU  the  ooutnot  In  an  ordinarr 
season.  Howell  v.  Ooupland.  L.  B.  tQ.  &  Div.an. 

Aooatraot  to  deliver  teas  of  tbe  lliat  quality  l» 
not  excused  by  tbe  ImpovIbiUty  of  OMatnlnf  sneb 
teas  In  tbe  market.  Tooqua  v.  Nlzon,  1  Pec  C  C. 

sa. 

Tlie  InabUtty  to  furnish  money  as  agreed  becaase 
of  a  Onaooial  panic  la  no  exoose  for  failure.  Mo- 

Creery  v.  Green..  88  M leh.  in. 

A  covenant  Including  tbe  ooastmotioa  of  a  oaosi 
on  certain  lands  Is  not  ezoUsed  by  laaUUty  to  get 
from  the  landowners  tbe  right  to  ooasnnci  »■ 
Stooe  V.  Dennis,  S  Port  (Ala.)  OL 

A  line  of  dedfltone  similar  to  those  above  cWsd. 
as  to  the  destruction  of  tbe  enbjeot  natter  «f  a 
contract,  but  wbiob  turn  on  tbe  qneation  who  auiM 
bear  tbe  )oa»-tn  ease  of  accident,  eta-will  be 
treated  In  a  subsequent  note. 

The  same  Is  true  of  deoWona  aa  to  tbe  rtoU  ^ 
recover  oompenaatioo  for  partial  perf onnanae  of 
aooatract  where  full  performance  bas  beocMne  UH' 
poMlble  hwludlng  casea  as  to  deatb  or  stoknea  of 
anemployi  during  his  tenn.  and  casesastodlsei 
of  destruction  of  buUdIng  on  covenant  to  refalr. 

Another  claas  of  eases  oonoemlng  the 
death,  stokneaB.  etc.,  to  relieve  sureties  on  a  btf 
bond  or  ceoognisaace  may  be  stilotly  wlthlo  tbe 
soopeof  this  note  hot  an  suflMently  disthict  to 
make  tbeir  separate  treaUnant  proper. 

B.  A.  Bi 
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«th  ed.  L  W;  CtaJHn  v.  Meyer,  7B  N.  T.  2*0, 
81  Am.  Rep.  4(W;  Searltg  v.  Manhattan  Elev. 
R.  Co.  3  Cent.  Rep.  443,  101  N.  Y.  661;  BaU 
T.  Smith,  78  N.  T.  480;  Hart  v.  flwdwn  River 
Bridge  Go.  80  N.  Y.  622;  The  J.  Rusiell  Mfg, 
Q>.  V.  Jfete  Haven  B.B  tt>.  50  N.  Y.  121 :  Bow- 
iecT.  iV«ur  roTife  <t  A  A.  Cb.  58  K.  T.  857; 
LamhY.  Camden  A  A.  R.  d  Tranep.  Co.  46  N. 
Y.  871;  Jone$  t.  Morgan,  90  N.  Y.  9,  48  Ani. 
Rpp.  181. 

The  bailment  ia  this  case  Is  one  requiring 
ordiouy  care  od  the  part  of  the  bailee  and  his 
aemiito  and  Dotbing  more. 

1  FaraoDB.  Coat.  671;  JoTieew.  Morgan,»upra. 

Vtooi  of  oegligence  Is  Ihmwa  upon  bailor 
before  be  can  recorer. 

1  Parsoos.  Coot.  608;  fills  r.  8m^,  CZti/Vn 
Meyer,  and  Lan^  t.  Camden  A  A,  B.  <£ 
Tranm.  (h.  aupra. 

PlaiDtifl  miiBt  fall  if  the  proof  does  not  sbow 
that  ibe  Are  occurred  and  tbe  damage  was  oc- 
easktned  by  tbe  one  cause  for  vblcb  tbe  de- 
feodaot  is  IfaUe,  to  wit,  bis  or  bis  servaotB* 
nwligence  canslnc  tbe  Are. 
-  -  Searlee  t.  JfoRMMtn  Sfev.  R.  Co.  evvra. 
'N^ligeoce  caaoot  be  presumed  from  the 
mere  fact  Ibat  a  Are  occurred. 

Cvrtie  v.  Roeheeter  <ft  8.  R,  Co.  18  N  Y.  584, 
Abbott,  Tr.  Ev.  556;  Bavlee  v.  New  York  d  H. 
R.  Co.,  HiiH  r.  Hudann  Biter  Bridge  Co.,  Hale 
f.  Smith  and  Lnmb  t.  Camden  A  A.  R.  A 
Traatp.  Co,  tupra. 

The  title  to  the  milk,  butter  and  cheese  rc- 
maiaed  at  all  limes  in  the  patroon,  and  watt 
destroyed  by  an  accident  without  tbe  fault  of 
the  defendant,  who  vas  merely  ^  bailee  for 
bire, 

Ottderkirk  t.  Cktitrtd  Nat.  Bank,  119  N.  Y. 
988;  Dexter  T.  JVorfoR.  47  M.  Y.  82,  7  Am. 
Bep.  415;  Barmmy  t.  Bingham^  IS  n.  Y.  99, 
89  Am.  Dec.  149. 

Brftdlej.  J.,  deDrered  the  opinion  of  tbe 
court: 

The  {d'^bitlff  and  bis  ansignors  agreed  to  de- 
liver tlHdr  milk  at  tbe  defradant's  factorr  for 
the  pnrpose,  and  he  undertook  for  a  stipulated 
compensation,  to  there  manufacture  from  it 
butter  and  cheese,  sell  such  products,  and 
distribute  between  tbem  the  proceeds  in  tbe 
manner  provided  for  by  tbe  agreement.  The 
contract  was  one  of  bailment,  involving  tbe 
performance  of  service  by  the  defendant,  and 
io  the  result  tbe  parties  were  mutually  and 
beneflcially  Interested.  Mallcry  v.  Willie,  4  N. 
Y.  76:  Fbtter  v.  Pettibone,  7  N.  Y.  488.  Tbe 
duty  assumed  by  tbe  defendant  was  to  exer- 
cise ordinnry  care  for  tbe  protection  and  pres- 
ervation of  tbe  subject  of  the  bailment,  with  a 
view  of  the  faithful  performance  of  his  con- 
tract; and  be  was  chargeable  with  liability  to 
bis  pstnns  for  any  loss  to  tbem  occaslonea  by 
bis  failure  to  observe  and  discharge  such  duty. 

It  is  urged  that  tbe  referee  en«d  tn  faia  con- 
clusion that  tbe  plaintiff  bad  failed  to  show 
that  tbe  damaEes  were  caused  by  tbe  negli- 
gence of  the  defendant.  This  contention  Is 
not  only  on  the  alleged  ground  that  h  did 
appear  that  the  latter  was  In  foot  chargeable 
with  negligence  as  the  eauae  of  the  loss,  but 
that  tbe  Inirden  was  with  tbe  defendant  to 
relieve  himself  from  the  impatatlon  of  want  of 
care.  After  a  careful  eiamtnotioD  of  the  evl- 
14      R.  A. 
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deuce,  we  are  satisfied  that  tbe  question  wh«tlier 
the  loss  was  attributable  to  bis  negligence  was 
one  of  fact,  to  be  determined  by  the  referee 
upon  evidence  somewhat  conflicting,  and  that 
bis  conclusion  hi  that  respect  Is  not  here  tbe 
subject  of  review.  Tbe  action  was  founded 
upon  tbe  charge  of  neffHgence  of  tbe  defend- 
ant.  and  the  burden  was  with  Ibe  plaintiff  to 
establtab  it.  LanA  v.  Camden  A  A.  B.  A 
Tranep.  Co.  46  N.  Y.  371,  7  Am,  Bep.  837. 
As  a  general  rule,  when  a  bailee  falls,  on  de- 
mand, to  deliver  to  tbe  bailor  property  to 
which  the  latter  Is  entitled,  the  presumption  of 
liability  arises;  and,  if  tbe  gtmds  cannot  be 
found,  h  furoishea  the  Imputation  of  n«ll- 
gence  as  the  caoM.  Fainttx  v.  New  '^tlt 
Cent.  A  S.  R.  R.  <h.  y!,  r.  11.  But  such 
prima  fade  case  may  lie  overcome  when  H  la 
made  to  appear  that  the  loaa  was  occaMooed  by 
some  misfortune  or  accident  not  within  tbe 
control  of  tiie  bailee.  Then  the  on  ut  coednnea 
upon  the  bailor  to  prove  tbat  It  was  chargeatde 
to  tbe  want  of  care  of  the  bailee.  CUjttn  v. 
Meyer.  75  N.  Y.  960,  81  Am.  Rep.  467;  MiUe 
V.  Oilbreth,  47  Me.  890,  74  Am.  Dec.  487. 
And  allbodgb  It  mm  be  tbat  proof  given  by 
him  explanatory  of  tbe  reason  for  non-deHveir 
may  disclose  circumstances  wblefa  in  tbeir 
nature  permit  or  require  the  inference  of  negll- 
seoce  on  faia  part  J.  Rueeetl  Mfg.  Co.  v. 
New  Saven  8.  B.  Co.  50  N.  Y.  191),  tbe  afSrma- 
tive  of  tbe  issue  is  not  shifted  to  tbe  defendant, 
but  remains  through  the  trial  with  tbe  plain- 
tiff. Heinemannv.  ffi;'»ni,63N.  Y.448;  Bln/tt 
T.  Barrett,  124  N.  Y.  1 17.  In  the  present  case 
tbe  plaintiff  alleged  in  his  complaint,  and  it  so 
appeared,  that  the  loss  reaultod  from  tbe  de- 
struction of  tbe  factory  by  Are.  From  tbat  fact 
alone  no  presumptloo  amae  to  ftimlsb  a  prima 
facie  case  against  the  defendant;  but  upon  the 
main  iseue— whether  It  was  attributable  to  the 
negligence  of  the  defendant — the  burden  was 
with  the  plaintiff.  Whitworth  v.  Bh-ie  R.  Go. 
87  N.  Y.  418.  Tbe  lefeice  found  tbat  tbe 
charge  was  not  siutatned  -by  the  evidence. 
For  the  purposes  of  this  review,  that  question 
of  fact  must  be  deemed  disposed  of  In  tbe 
court  below. 

It  is  also  urged  tbat  the  defendant,  having 
undertaken  to  manufacture  tbe  butter  and 
cheese  from  tbe  milk  furnished  him  at  tbe 
factory  by  tbe  plaintiff  and  bia  assignors,  mar- 
ket the  product  and  pay  to  tbem  the  proceeds, 
is  liable  for  breach  of  his  contract,  irrespective 
of  tbe  question  of  negligence.  This  proposi- 
tion, in  view  of  the  Issue  made  bv  the  plead- 
ings, cannot  now,  for  tbe  predication  of  error, 
be  treated  as  in  the  case;  although ,  to  sustain 
a  Jud,^ment,  issues  may  be  deemed  so  broad- 
ened as  to  conform  the  pleadings  to  tbe  facts 
proved,  when  it  can  be  doue  without  violation 
of  any  role  of  law.  But  upon  the  Imsis  of  an 
alleged  breach  of  contract,  the  plaintiff's  action 
would  not  be  supported  upon  the  evidence  and 
facts  as  found  by  tbe  referee.  It  is  true  tbat, 
where  an  absolute  executory  contract  is  made, 
the  contractor  is  not  excused  by  inability  to 
execute  It,  caused  by  unforeseen  accident  or 
misfortune,  but  must  perform  or  pay  damages, 
unless  he  has  protected  himself  against  such 
fXHiIingency  by  stipulation  In  tl>e  contract. 
Harmony  v.  Bingham,  19  K,  T.  99.  63  Am. 
Dec  1^;  Tbn^M  t.  DuOeg,  86  N.  Y.  879, 
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8S  Am.  Dec  »49;  WheeUr  y.  Gmneeticut  Hut. 
L.IM.C0.9&  N.  T.  548. 

But  there  may  be  io  tbe  oature  <tf  a  con- 
tract an  impHed  oondilioD  by  vbicb  be  tvIU  be 
teUeTed  from  such  unqusliDed  obllgatioo;  and 
wbeo.  In  sucb  caae,  witbout  bb  fault,  per- 
formance is  rendered  impoBslble,  It  may  be 
excused.  Tbat  la  bo  wben  it  Inherently  ap- 
pears by  it  to  bave  been  known  to  tbe  parties 
to  tbe  contract,  and  contemplated  by  tbem, 
wben  it  waa  made,  tbat  its  fulflUmoit  would 
be  dependent  upon  tbe  continuance  or  ezial- 
ence.  at  tbe  time  for  performanoe,  of  certain 
things  or  conditions  essential  to  Its  execution. 
Then,  In  tbe  event  they  cease,  before  default, 
to  exist  or  continue,  and  thereby  performance 
becomes  impossible  witbout  his  fault,  tbe  con- 
tractor la,  by  force  of  tbe  implied  condition  to 
whlcb  his  contract  is  subject,  relieved  from 
liability  for  tbe  conaeqiiencea  of  his  failure  to 
perform.  PwpU  t.  BarUetL  8  Hill,  570;  Z>r^ 
ter  v.  JioTton.  47  N.  Y.  62,  7  Am.  Rep.  416; 
SooiA  Y.  Spuyim  Duynl  H.  MiU.  Co.  60  N.  T. 
491;  Taylor  r.  CaidwU.  8  Best  &  8.  826. 

By  tbe  contract  under  consideration,  tbe 
cbeeee  and  butter  were  to  be  manufactured  at 
this  factory,  and  to  be  made  from  the  milk 
furnished  by  tbe  patrons,  of  whom  the  plaiu- 
tifl  and  bis  assignors  were  membeis.  Tbe 
existence  of  that  particular  factory  was  termi- 
nated by  its  destruction,  and  tbe  loss  with  it 
of  tbe  manufactured  product,  and  of  tbe  milk 
then  remaining  there  unconverted  into  cbeise 
and  butter,  rendered  it  impossible  for  tbe  de- 
fendant to  further  proceed  'with  the  peifonn- 
ance  of  bia  contract  in  respect  to  those  articles 
of  material  and  product.  And  as  the  nature 
of  tbe  agreement  was  sucb  that  it  must  be 
deemed  to  have  been  contemplated  by  tbe 
parties  to  it  tbat  tbe  articles  to  be  manufac- 
tured should  be  made  only  from  tbe  materials 
furnished  by  the  patrons,  and  at  tbe  factory 
referred  to,  there  was  necessarily  an  implied 
condition  so  qualifying  tbe  defenaanfa  under- 
taking as  to  relieve  him  from  performance 
rendered  impossible  without  bia  fault,  and 
from  the  consequences  of  bis  inability,  tlius 
occasioned,  to  fulfill  his  contract  in  respect  (o 
the  subject  of  tbe  bailment,  which  was  de- 
stroyed by  the  fire.  There  was  no  error  to  tbe 
prejudice  of  the  plaintiff  In  any  of  tbe  rulings 
of  the  referee  to  which  exceptions  were  taken 
in  tbe  reception  or  rejection  of  evidence. 

I'hese  views  lead  to  the  conclusion  tbat  the 
judgment  thould  be  nffirtned. 

All  oottcur,  except  FoU«tt«  Oh.  J.,  not 
sittinff. 


May  WILLIAMS,  Reapt., 

V. 

C!orne1iuB  WILLIAMS,  Appt. 

t  K.r.  ) 

1.  Beflml  of  »  wllla  fiir  »  ttane  to  Uv* 
with  herlnuband  ontb*  Iwrah  eondl- 
tiOB  Imposed  bj  bf  m  tbat  abe  sbouhl  not  visit 
her  mother  wiU  not  oonstitnte  dnsortlon  00  her 


Note.— For  note  on  desertion  as  irround  for  di- 
vorce, see  Hbmld  v.  Herold  (S.  J.)  9  L.  R.  A.  606. 

As  to  effKtt  of  divoroe  In  fordirn  jurisdiction,  see 
Adama  v.  Adams  OUmi  13  L.  B.  A.  HS. 
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part  whteb  will  prevent  her  from  ebtalolnv  a  di- 
vorce for  deaertloD  where  an  onooodttfoDal  offar 
by  ber  to  return  to  him  has  tieen  refected  and  be 
has  left  the  Slate  and  procured  a  divwwe  froia 
her  lo  another  State. 
S.  A  dlTOrea  in  Mlnneaotm  obtained  on  per- 
Booal  service  outside  of  tbat  State  witboot  pet> 
eonal  appearance  of  tbe  defMidant,  wiU  not  bt 
reoognlaea  in  New  Tort  wbere  tbu  defendaat 
reaMes. 

8.  A  decTM  of  divorce  oMained  In  an- 
otber  Stats  is  not  adraMbte  tn  evtdeoos 
asainsta  partr  asto  wboB  His  vcM  for  tack  ot 
JnrMtotkm. 

(December  1,  UBI.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  tbe  Supreme  Court, 
First  Department,  affirming  a  judgment  of  ite 
Special  Term  for  New  T(»k  Counly  grantiBr 
plaintiff  a  divorce  from  defmdant  Aprmd. 

Statement  by  BrowBt  /..* 

'I'biH  auiiou  was  brought  to  obtain  a  judg- 
ment separating  the  parties  from  bed  and  board 
forever,  and  waa  based  upon  an  allegation  ihit 
tbe  defendaet  had  abandooed  tkra  pjainliffin 
August,  188S,  and  refused  to  permit  ber  to  re- 
turn to  him.  The  defendant  dwied  the  alle- 
gation of  abandonment,  and  alleged  that  tbe 
plaintiff  bad  abandoned  him  in  1880.  He  fur- 
ther set  up  in  bis  defense  a  judpnent  oftii- 
vorce  in  bis  favor  from  tbe  plaiutiff,  rrniirred 
in  the  District  Court  of  Ramsey  County  hi  tbo 
State  of  Minnesota,  in  January,  1884,  which 
court  was  alleged  to  be  a  court  of  eeoerai  jar- 
isdictioo  under  the  laws  of  that  State  Ttie 
parties  were  married  io  this  Stale  io  1879,  aod 
the  defcodant  resided  here  until  August,  18t^ 
wben  be  removed  to  Hinoesota.  The  plaintiff 
cr)nlinued  lo  reside  in  New  York,  and  was  at 
tbe  coniroencemeot  of  this  action  a  resideot  of 
this  Siata  Tbe  summons  and  oompliUDt  is 
tbe  Minnesota  action  were  personally  delivered 
to  ber  while  temporarily  stopping  io  Philndel- 
phia.  Tbo  judgment  roll  in  the  Minnesota  tc- 
tioo  was  offered  io  evidence  upon  tbe  tiiil  and 
excluded.  Tbe  court  found  as  a  fact  tbat  the 
defendant  abandoned  tbe  plaintiff  in  Augiisl. 
1882.  BDd  gave  judgment  in  accordance  with 
the  prayer  of  tbe  complaint 

Mr.  Frank  H.  Piatt*  for  appellant: 
The  judgment  of  tbe  Minnesota  court.graal- 
ing  an  absolute  divorce  to  the  husbaed,  naa 
valid  and  binding  on  tbe  wife  in  tbe  Stale  of 
New  York,  even  though  tbe  summons  wasnot 
served  on  tjie  wife  in  Minnesota. 

Maynard  r.  EiU,  125  U.  S.  190^  81 L.  ed. 
654:  Cheely  v.  Clayton,  110  U.  S.  701, 28  L 
ed.  m 

In  tbe  latter  case  the  court  says:  "Thecouits 
of  tbe  State  of  tbedomicilof  thepartiesdoubl- 
leM  have  jurisdiction  to  decree  a  divorce  in 
aooordance  with  its  laws,  t<a  any  cause  allowed 
1^  those  laws,  without  regsrd  to  tbe  iriaee  (r 
tbe  marriage,  or  to  tbat  of  the  commwion  of 
tbe  offense  for  wbfcb  the  divorce  is  gnotcd, 
and  a  divorce  aoobtaloed  Is  valid  anywhere 

Story.  Confl.  L.  S  330a;  Cheever  v.  Witm. 
76  D.  8.  e  Wall.  106. 19  L.  ed.  0O4:  Bsnegi. 
Famie,  L.  B.  8  An^  Cas.  48  ^  , 

If  a  wife  la  Itving  apart  fram  her  liualaM 
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vitboat  BuffldeDt  cauBe,  a  divorce  obtained 
by  bim  in  tbe  State  of  bis  domlcil,  after  rea- 
sonable notice  to  ber,  either  by  personal  ser- 
Tice  or  by  publication,  la  accordance  vith  its 
taws.  Is  vab'd,  although  she  never  In  fact  re- 
aided  ia  that  State. 

Burien  v.  Shannon,  IIS  Man.  488;  Bunt  v. 
Hunt.  73  N.  Y.  318,  88  Am.  Bep.  129;  Free- 
man, ExecutfoDs,  %  685. 

If  Mrs.  Williama  was  domiciled  in  a  State 
irfaere  the  New  York  rule  does  not  prevail 
wben  the  HlnDeaota  aannnoDS  was  served  on 
ber,  tbe  law  of  ber  dotnldl  would  Imve  gov- 
«rDed  upon  tbe  trial  of  this  case. 

YanVoorhit  v.  BrintnaU,  86  N.  Y.  18,  40 
Am.  Rep.  605:  Moore  v.  Begmnaa,  93  N.  Y. 
631,  44  Am.  Rep.  408. 

"Die  court  should  have  found,  as  a  conelu- 
rfon  of  law,  from  tiie  facta  found,  that  the  wife 
^MUidoned  tbe  husband  In  1880. 

Blahop,  Har.  &  Div.  6tb  ed.  §  776;  VUmann 
y.  tfiUmann.  17  Abb.  N.  0.  361;  OUarman  v. 
Cltarman,  18  N.  Y.  8.  R.  378. 

The  court  has  not  to  determine  whether  a 
hasbaiid's  forcible  separation  of  bis  wife  and 
her  motfaer  is  jusUflcation  for  ber  to  leave  her 
husband,  but  to  decide  whether  a  mere  demand 
of  sudl  separation  maile  in  temper,  during  a 
quarrel  under  provocalion,  is  cause  enough  for 
a  woiDSD  to  desert  her  husband  and  carry  away 
isom  biu)  bis  child.    That  It  is  not,  see — 

Barlow  v.  Barlow,  2  Abb.  N.  8.  259;  War- 
ing V.  Waring,  3  Phlll.  Eccl.  137;  Shav)  v. 
.SAatr.  17  Conn.  195;  Fulton  v.  Fulton,  86  Miss. 
m-,  Bisbop,  Mar.  A  Div.  6lb  ed.  §  796;  Teat- 
man  V.  YeatmaTi,  L.  R.  1  Prob.  &  Div. 
4f^;  Butler  v.  ButUr.  1  Pars.  Eq.  839;  Orave't 
App.  37  Pa.  443;  Black  v.  Blaok,  30  N.  J.  Eq. 
215:  Moore*  v.  Moorfs.  16  N.  J.  Eq.  275:  Pierce 
y.  Pierce,  83  Iowa,  338;  Logan  v.  I.ogan,  2  B. 
Mod.  147;  Hhaw  v.  Shau),  17  Conn.  189. 

A  busband  is  uuderoo  obligation  to  support 
his  wife,  where  she  leaves  blm  for  a  cause  not 
consiitutlng  a  ground  of  divorce. 

Blmcers  v.  StartevajU,  4  Denio,  46;  People  v. 
Pettit,  74  N,  Y.  820. 

Dr.  Williams's  act  did  not  amount  to  such 
crueltj  as  would  justify  a  divorce  from  him. 
The  mere  attempt  to  restrict  ber  loteroourse 
with  her  mother  would  not  be  such  cruelty, 
«Tcnif  carried  to  exlremps. 

Kennedy  v.  Kennedy.  73  N.  Y.  869;  Shaw  v. 
Skate  and  Fulton  v.  Fulton,  tupra;  Jktviet  v. 
Datiet.  69  Barb.  133. 

Tbe  wife  having  completely  abandoned  her 
bnsband  in  1880,  and  having  remained  away 
from  him  for  a  longperiod,  his  defease  on  that 
ground,  and  even  bis  tif^t  to  a  decree  of  sepa- 
ration, cannot  be  defeated  1^  her  later  offers 
to  return  to  bim. 

Vhlmann  v.  Uhlmann,  17  Abb.  N.  C.  861; 
OargUl  v.  GargiU,  1  Swab.  &  T.  236;  1  Bishop, 
Mar.  &  Div.  §  810;  Benkert  v.  Benkert,  32  Cal. 
467;  Boeing  v.  Bating.  8  Swab.  &  T.  616;  Ban- 
herry  v.  HatOern/,  W  Ala.  730. 

Mr,  AuBten  O.  Fox,  with  Meurt.  £!• 
Uot  Smith  and  S.  Sidneys  Smith,  for  re- 
spondeot: 

Tbe  defendant's  conduct  in  changing  bis 
residence  from  New  York  to  St.  Paul.  Hinne- 
•ota,  with  tbe  intention  of  residing  ttiere  per- 
manently, his  refusal  to  allow  the  plaintiff  to 
-aooompany  bim,  and  his  lutitatioo  In  Minne- , 
14  L.B.  A. 


sota  of  proceedings  to  secure  a  divorce  from 
tbe  plaintiff,  all  show  that  before  tbe  com- 
mencement of  this  action  he  bad  abandoned 

the  plaintiff. 

1  Bisbop,  Mar.  &  Div.  6tb  ed.  p.  SM, 
|g_784,  78tf;  Magrath  v  Magrath,  108  Mass. 
577,  4  Am.  Rep.  679;  Clearman  v.  CHearman^ 
18  N.  Y.  8.  R.  273;  Ahrenfeldt  v.  AhrenMdt. 
Hoffm.  Ch.  47,  7  L.  ed.  1059;  Uhlmann  v. 
Uhlmann,  17  Abb.  N.  C.  287;  MaUinaon  v. 
MaUinaon.  L.  R  1  Prob.  &  Div.  94;  Teatman 
V.  Teatman,  Id.  480;  DaUat  v.  DaUiu,  81  L. 
T.  271. 

Id  order  to  establish  his  stBrmative  defense 
that  tbe  plaintiff  was  guUty  of  abandoning 
bim  in  April,  1880,  tbe  defendant  was  bound 
to  prove,  by  a  prefmnderance  of  evidence,  that 
when  tbe  plaintiff  took  lodgings  with  her 
mother  she  did  ao  flnally  and  wlUi  tbe  Inten- 
tion of  not  retumiog  to  tbe  defendant,  and  tbe 
court  having  passed  upon  this  question  of  fact 
adversely  to  the  defendant  this  court  will  not 
review  the  determination  thereof. 

CUarman  v.  GUarmnn  and  Uhlmann  v. 
Uhlmann,  tupra;  1  Bishop,  Mar.  &  Div. 
(1891)  S  1673;  I>e  Mdi  v.  De  Meti,  120  N.  Y. 
485:  Jtutiee  v.  Lang,  53  N.  Y.  838. 

Tbe  plaintiff's  unconditional  offer  to  return 
and  her  petition  to  be  permitted  to  do  so  made 
it  defendant's  duty  to  receive  her,  and  his  re- 
fusal todo  so  coupled  with  hlsconduct, already 
stated,  would  tbemaplves  have  1u9ti6ed  the 
finding  that  he  abandoned  the  plaintiff. 

1  Bisbop,  Mar.  &  Div.  6tb  ed.  §  810; 
Iowa  V.  FeOouit,  81  Me.  842:  Oraoe'g  App.  87 
Pa.  443;  Miller  v.  Miller,  1  N.  J.  Eq.  386; 
Banberry  v.  Banberry.  29  Ala.  719;  Qrow  v. 
CroiD,  Se  Ala.  588;  Englieh  v.  Bngliali,  6 
Grant.  Ch.  680.  Bee  also  M'Outchsn  v.  Me- 
Qahay,  11  Johns.  381;  Bloteera  v.  Sturtemnt, 
4  Denlo,  46;  Ounningham  v.  Irwin,  7  Serg. 
&R.  347.  10  Am.  Dec.  458. 

The  copy  of  a  so^lled  judgment  of  a  court 
in  Minoesnta  was  rejected  properly. 

Plaintiff  was  uot  served  with  process,  and 
never  appeared  In  tbe  Minnesota  suit,  and  the 
judgment  was  therefore  of  .no  efltet  against 
ber. 

(yj)ea  V.  (/Dea,  1  Cent.  Rep.  785, 101  N.Y. 
38;  Joneay.Jonea,  11  Cent.  Rep.  456,  108  N. 
Y.  434;  Oroaay.  Oroaa,  11  Cent.  Rep.  871,  108 
N.  Y.  680;  People  v.  Baker,  76  N.  Y,  78;  De 
Melt  V.  De  Mdi.  120  N.  Y.  485. 

Tbe  mere  fact  tbat  the  plaintiff  in  tbe  Min- 
nesota action  bad  acquired  a  domicil  there  did 
not  ^ve  the  courts  of  tbat  State  jurisdiction 
over  bis  wife  in  tbat  action. 

MAUn  V.  MeUen,  10  Abb.  N.  C.  839. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  chief  ground  uoon  which  tbe  appellant 
asks  a  reversal  of  the  judgment  in  tbis  action 
is  that  the  court  erred  In  refusing  to  find  as  a 
conclusion  of  law  that  the  plaintiff  bad  aban- 
doned him  two  years  |n1or  to  his  leaving  this 
State  and  takingup  bis  residence  in  Minnesota. 
The  evidence  Is  substaotislly  undisputed  that 
tbe  defendant  refused  to  permit  the  plaintiff  to 
live  with  bim  unless  she  abeolulelyjrave  up  all 
Intercourse  with  her  mother.  The  parties 
were  married  in  June,  1879.  and  lived  toff^er 
In  a  bouse  in  nft^-mntb  Street  In  New  York 
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Naw  Yoke  Coubt  or  Appeals. 
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until  Ow  btter  put  oC  April,  1880,  wben  the 
lease  tbeceof  ezplted.  Wbeo  prejMriDg  to  le- 
nove  from  this  house  Uie  derendaol'i  com- 
iDRDdtobis  wife  was:  "When  you  leave  this 
bouBc  yon  are  oot  lotee  yourmotbn'.  .  . 
You  suall  DOt  go  wbere  sbe  is;  you  will  bare 
po  commuQication  with  ber;  you  &ball  not 
write  to  ber;  hare  no  communfcaUon  with  ber 
wbatever.  If  you  waat  to.  see  yotn*  motber 
you  cannot  go  with  me."  Tbe  condition  thus 
Imposed  upon  (be  plainHfT  was  never  with- 
drawn; and  uttder  it  slie  refused  to  live  with 
tbe  ilefendsnt.  The  cnu^e  for  this  disasree- 
meot  is  not  diM^oseii  in  the  record,  but  tbe  evi- 
dence amply  justified  ibe  coorluston  that  the 
plaiotlff  was  always  willing  to  lire  with  tbe  de- 
feodant  if  he  would  permit  her  occasionally  to 
vifllt  ber  motber;  and  before  be  left  (be  State 
she  offered  uncoadltinnally  and  in  rood  faith 
to  return  to  bioi,  and  this  oe  lefused  to  permit 
ber  to  do,  but  left  New  York,  and  look  up  bis 
residence  in  Minnesota,  where  ho  procured  a 
decree  of  divorce  against  ber.  Under  these 
ciicnowlances,  It  is  clear  that  tbe  defendant 
never  bad  a  cauaoof  action  In  this  State  against 
tbe  plaintiff  for  desertion.  That  term,  as  used 
in  toe  law  d  divorce,  contemplates  a  volun- 
tary separation  of  one  party  from  the  other 
witOout  Jusllficntioo,  with  tbe  intention  of 
not  returning.  It  could  not  be  said  in  tbia 
case  that  the  nlalntlS'B  act  fn  leaving  her  hus- 
band was  TOluotaxy.  It  was  coerced  by  a 
barsb  and  nnnatural  condition,  and  she  was  at 
no  time  unwilling  to  return  and  live  with  bim 
as  his  wife  If  that  condition  was  withdrawn. 
Tbe  evidence  discloses  nothing  more  than  a 
temporiry  separation  ot  toe  parties  becauseof 
a  disagreement.  There  was  no  desertion  by 
either  party,  and  neither,  up  to  the  time  of  tbe 
husband's  refusal  to  receive  the  plaintiff  in  the 
summer  of  )662,  bad  a  cause  of  ii<^ion  against 
the  other.  But  upon  the  plaintiff's  offer  to  re- 
turn unconditionally  the  aefendant  was  with- 
out legal  ezcuse  in  refusing  to  receive  ber. 

It  is  also  claimed  that  it  was  error  to  refuse 
to  admit  in  evidence  tbe  record  of  tbe  Minne- 
sota decree,  and  upon  this  point  It  ia  datmed 
that  tbe  rule  heretofore  prevailing  in  this  State 
with  reference  to  judgments  of  divorce  rendered 
in  other  Slates  against  reaidentB  of  this  Slate, 
where  there  van  no  personal  service  of  process 
within  tbe  State  rendering  the  decree,  and  no 
personal  appearance  by  the  defendant  in  the 
action,  has  been  ehanged  by  recent  dechdmrnof 
tlie  Supreme  Court  of  the  United  States.  In 
anpport  of  this  claim  wc  are  referred  by  the  ap- 
pellant to  Maytiard  v.  BiU,  125  U.  S.  190. 
31  L.  ed.  6tl4.  and  Vheely  v.  CiayUm,  110  U.S. 
701,  28  L.  ed.  298. 

The  latter  case  tnrnedupon  tbe constmotfon 
of  the  statutes  of  the  territory  of  Colorado  re- 
lating to  the  service  of  a  summons  upon  a  nou- 
leaideut,  and,  following  the  decision  of  tbe 
bigbeel  court  of  the  territory,  tbe  supreme 
court  held  the  service  in'tbecase  before  it  defec- 
tive, and  the  decree  void.  MnynaTd  v.  BiU 
was  an  action  in  equity  to  charge  the  defend- 
ants as  trustees  of  certain  land-i  in  WasbiniEton 
Territory,  and  to  compel  a  conveyance  thereof 
to  tbe  plniotlfb.  Tbe  case  involved  the  )e- 
oallty  of  a  lecblative  divorce  granted  by  the 
XiegMataretritthetcnHoryof  Or^n,  but  the 
U  IaR  a. 


consideEatloD  of  this  question  ma  Ifj  tbe  facts 
of  tbe  case  confined  wholly  to  the  territory 
within  which  thedecree  was  granted.  Neither 
case  questioned  tbe  rule  prevailing  in  this 
State,  and  the  decree  In  Ma^tutrd  v.  HiU  goe^ 
no  further  than  that  a  divorce  granted  without 
service  upon  or  personal  appearance  of  tbe  de 
fendant  establishes  tbe  status  of  tbe  parties  to 
it  within  the  State  In  which  it  is  rendered.  It 
does  not  overrule  the  decidons  of  this  Stale, 
but  is  in  harmony  with  them,  and  it  has  never 
been  denied  by  our  courts  that  a  State  may  ad- 
judge tbe  status  of  its  citizens  towards  a  doo- 
resident,  and  that,  so  long  as  the  operatioc  of 
tbe  judgment  is  kept  within  its  own  confloes, 
other  States  must  acquiesce.  PtopU  v.  Baker, 
76  N.  Y.  78-84.  This  subject  had  v«t7  full 
and  careful  oraddention  In  the  ease  dted, 
which  was  an  extreme  one;  and,  until  it  is- 
squarely  overruled  bv  a  court  of  ultimate  mi- 
thority,  must  and  will  bo  r^;«rded  as  settUoe 
the  law  in  this  State.  ffDea  v.  (TDea,  101 N. 
Y.  28,  1  Cent  Rep.  786;  Jonn  v.  Jonu,  1U8N. 
Y.41S-«M.nCent.  Rep.>871:  ite  Jf^tf  v.  iV 
MtU.miS.  T.  48CU85.  It  Is  atao  chimed  fa^ 
the  defendant  that  tbe  Minnesota  decree  should 
have  been  admitted  in  eridenoe  for  tbe  pur 
pose  of  limiting  tbe  effect  of  tbe  judgment  In 
this  State.  Thia  argument  Is  based  upon  the 
an*lcipation  that  the  plaintiff  may  seek  to  en- 
force tbe  Judgment  foialimoayio  tbe  jorisdio- 
tion  where  tbe  defendant  redoM,  and  is  based 
upon  tb«  fact  that  the  plaintiff  bad  actual  no- 
tice of  the  pendeocry  of  tbe  Minnesota  acUoo. 
Tbe  argument  ia  folly  answered  in  tbecsaesof 
(/  Dea  V.  O'Dea  ana  Jonet  v.  JotM,  ntfra. 
In  t  he  former  case  it  appeared  that  the  nrocess 
of  the  Ohio  court  was  actually  dallverea  to  tbe 
defendant,  and  she  had  notice  of  and  was  per- 
sonal ly  present  at  the  taking  of  depodtkmson 
the  part  of  the  plaintiff  in  Toroota  Tbb 
court  held,  bowers,  that  the  Ohio  court  sc- 

auired  no  jurisdiction  ovw  her  poson,  and  that 
le  decree  was  void.   In  Jone$y.  Jonm  a  de- 
cree of  divorce  nanted  lo  Texas,  where  service 
was  made  out  of  the  State,  was  held  valid  on 
the  sole  ground  that  defendant  appoand  in  Ib^ 
action,  and  snbnritted  herself  to  tbe  InrMtc- 
tioo  of  the  court,  but  it  was  said  in  that  casr 
that  "the  marxiave  relation  is  not  a  re*  within 
tbe  State  of  the  party  invoking  tbe  jurisdirtion 
of  a  oourt  to  dissolve  it,  so  as  to  authorise  tbe 
court  to  bind  tbe  absent  party,  a  citizen  of  an 
otiier  Jurisdiction,  by  aubetituted  service  orac- 
tual  notice  of  the  proceedings  given  witbooi 
the  Jurisdiction  of  tbe  court  where  the  proceed 
log  is  pending."   The  decree  granted  in  Min 
nesota.  being  void,  was  properly  excluded.  It 
could  not  be  considered  as  having  any  effect 
upon  the  status  of  tbe  plaintiff.   Being  l^aHy 
the  wife  of  the  defendant  within  this  State,  Ae 
must  be  considered  as  legally  entitied  to  all  the- 
rights  flowing  from  that  relation  under  tlie 
constitution  aod  laws  of  the  State  and  of  tbe 
United  States,  and.  if  tbe  result  be  to  compel 
defendant  In  tbe  jurisdiction  where  beoowre 
sides  to  comply  .-with  our  decree,  that  is  a  right 
to  which  she  is  eatitled  underthe  Constitalioo 
«f  the  United  States,  and  the  eonris  of  tUs 
State  have  no  power  to  dei^  it  to  ber. 
Th»  judgment  muabeagkrmeA. 
All  ooncur  ttmpc  Vmw.     not  votUig. 
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Xtaxi  t.  IfAxm  Sbou  AU.B.  JLCo. 
HIOHIOAM  SUPREME  COUBT. 


'  Thomas  WTAlStS,  Appt., 

v. 

UXR  SHORE  &  MICHIGAN  SOUTH- 
ERN a  CO.  et  ai. 


.Hlcb. 


-) 


1.  When  a  gmAn  provided  at  a  railroad 
eroasiay  la  open  a  traveler  baa  a  right  tQ 
presume  uiat  tt  is  safe  to  orofls,  in  tbe  ataHooe  of 
knoirledtre  to  tbe  contrary. 

i.  Whether  or  not  there  waane^Ugenee 
la  attempting  to  croea  a  railroad  n«ck 
without  the  vaoal  precaatlona  where  a 
gale  wa«  opea  and  a  pereoD  In  the  gate  heepcr^B 
place  made  a  stgnol  to  tbe  tXBTeler  the  moaning 
ot  wtaloh  fa  In  dtoputo,  is  a  question  \tffe  the  Jury. 

(Grant.  J..  dlas0nt«.) 

(November  X0,U9U 

ERROR  to  the  Clrouit  Court  for  Wayne 
County  lo  renew  a  Judgment  in  favor  of 
defendants  hi  an  actioo  brouebt  to  recover 
damages  for  personal  injuries  alleged  to  have 
reaulied  from  defendants'  negligence.  Be- 
iwerf. 

Tbe  facts  soflBcienUy  appear  in  the  opinions. 
Memm.  Corliaa.  Andrua  ft  Leete.  for 

appellant: 

If  a  servant  request  another  person  to  do  bis 
duty,  or  assist  blm  therein,  tbe  master  is  liable 
for  aay  injury  resulting  from  such  person's 

acts. 

Wood,  Maat.  &  Serv.  §  808,  p.  588;  Altkorfv. 
Wolfe,  n  N.  T.  855>  8imon»  v.  bonier,  29 
Barb.  419;  Jama  ▼.  MuehtOaeh.  84  Mo.  App. 
51S. 

The  absence  of  the  gateman  from  the  gate 
was  gross  n^igence  on  the  part  of  tbedefeod- 
ant. 

St.  LmtU,  V.AT.B.B.CO.  v.  Ihinn,  78  HI. 
197. 

Where  a  gateman  is  permanently  stationed 
by  a  railroaO  at  a  crossing,  ibe  negligence  of 
tbe  gateman  in  discliarge  of  bis  duties,  or  ab- 
senting himself  from  hia  post,  is  imputable  to 
tbe  company,  and  where  parties  approaching 
such  crossing  exercise  due  care,  the  company 
is  liable  for  any  injury  arising  from  tbe  negh- 
gence  of  the  gateman. 

Votan  V.  Ikiaware  A  H.  Canal  Oo.  71  N.  Y. 
285;  Kimnger  v.  Ne»  York  AB.R.  Vo.m^. 
T.  588.  Bee  Fkek  v.  Ukhigan  Cent.  R  Co.  57 
Hicb.  3. 

Tbe  question  of  negligence  in  this  caae,  on 
Ihe  part  of  tbe  defenoant's  gateman  as  well  as 
Ibe  plaintiff,  was  a  question  of  fact  which 
should  have  been  submitted  to  the  jury. 

Carter  v.  Detroit  ifc  8.  PI.  Road  Co.  61  Micb. 
583;  Smith  V.  Penintular  Car  Workx,  60  Micb. 
508;  Mynninn  v.  Detroit,  L.  A  S^.  R.  Co.  59 
Uicb.  257;  UcMenuer  v.  Michigan  Cent.  R.  Co. 
48  Mich.  207,  42  Am.  Rep.  470;  Hathaxoay  v. 
BaU  Tentuuee,  V.  A  G.  R.  Co.  29  Fed.  Kep. 
ffi9:  Philadelphia  A  B.  R.  Co.  .v.  KiUipt,  ti6 
Pa.  406. 

Mr.  A.  C.  AbmU,  for  Labe  Shore  &  Mich- 
%an  Southern  B^lroad  Company,  i^qwllce: 

If  tbe  plalnUfl  was  guilty  of  owtrlbiitory 
14  L.  R  A 


negligence,  the  direction  of  a  Terdlot  for  de- 
fendants was  not  erroneous. 

EakiM  T.  AmerieeM  WhUe  Avrm  .Co.  75 
Uicb.  668. 

A  master  is  not  liable,  as  for  a  servant's  act. 
for  the  conduct  of  one  whom  be  baanot.em- 
ployed  or  to  whose  empk^ffleot  he  has  not 
consented. 

Mangaa  t.  Folen,  88  Ma  App.  260,  and  cases 
cited;  JetBdl  v.  Grand  l^nk  B.  Oo.KN.  H. 

84. 

Hurley  was  in  no  sense  a  servant,  unless  he 
did  what  be  did  because  someone  repreaenting 
tbe  defendants  bad  asked  him  to  do  It  Hu 
owD  testimony  is  clear  that  he  did  not  hear 
Dilwortb  ask  blm  to  stop  the  car;  that  he  acted 
as  a  volunteer. 

Jamea  v.Mttehlebaeh,  84  Mo.  App.  612. 

JUestra.  Z*.  C.  Stanlejr  and  Gaor^ 
JeroaM  also  for  appellees. 

HeOrath.  J.,  delivered  tbe  opinion  of  tbe 
court: 

This  Is  an  action  on  the  case  for  neglieence.' 
Defendants'  road  crosses  Croghan  Street  about 
800  ftet  east  of  Orleans  SUeet.  in  the  City  of 
Detroit,  at  grade.  Tbe  aoutberly  side  of  the 
street,  west  of  the  track,  is  occupied  by  frame 
dwelling-housea,  two  stories  high,  built  ctos«* 
togetber,  and  flush  with  the  nottberly  line  of 
Crogban  Street;  and  tbe  most  easterly  houfie  Is 
about  forty  feet  from  the  westerly  track.  Cars 
going  north  on  defendanu'  track  climb  a  heavy 
grade.  A  ^ate-keeper  and  drop-gate  are  main- 
tained by  defendHnts  at  tbe  crossing.  A  street 
railway  Is  operated  on  Crogban  Street.  Plain- 
tiff claimed  that,  while  driving  eaaterly  upon 
one  of  the  street  cars,  be  stopped  bis  car  at 
Orleans  Street,  to  allow  a  passenger  to  allgbt; 
that  iu  approaching  tbe  crossing  the  streetrcar 
conductor  usually  jumped  off,  and  ran  for- 
ward to  tbe  crossing,  and  signaled  bim  wbetber 
to  come  on  or  stop;  that  in  this  instance  the 
coodnctoT  went  forward  aa  usual,  and  plain- 
tiff turned  on  the  brake  to  check  his  car,  so 
aa  to  give  the  conductor  time  to  report;  that  as 
he  did  ao,  one  Huriey,  who  was  at  tiie  gate, 
and  whom  plaintiff  supposed  to  be  tbe  gate- 
man,  beckoned  bim  lo  come  on,  and  be  turned 
off  tbe  brake,  and  started  forward;  that  it  wa& 
quite  usual  for  the  gate-keeper  torignal  him 
as  be  approached  the  crossing;  that  be  could 
not  see  any  distance  south  of  Crogban  on  de- 
fendants' tracks  until  bis  horses  bad  parsed  tbe 
last  dwdling  on  tbe  south  side  of  tbe  street; 
tbat  the  grade  of  tbe  street  at  tbe  tracks  is 
conriderabty  lower  than  it  is  forty  feel  west  of 
the  crossing;  that,  as  he  approached  the  cross- 
ing. Hurley  called  out  to  bim  to  hurry  up,  aitd 
be  started  up  bis  horses;  that  be  bad  no  knowl- 
edge or  warning  of  the  approach  of  cars  until 
tbe  heads  of  his  horses  were  within  a  few  feet 
of  the  tracks,  tbat  when  he  discovered  tbe 
train,  he  was  too  late  to  stop  bis  car,  and  the 
only  course  open  was  to  get  across  before  the 
enginb,  that  as  he  attempted  this,  a  locomotive 
with  tender  attached,  going  norih,  tender  first, 
stttick  the  redr  part  of  his  car,  killing  one  paa- 
isebrar,  ftijnrhig  others,  and  seriously  injuring 
^unlHT;  UHft  the  engine  was  runntog  at  a  ralA 
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of  8pe«d  prohibited  by  the  tltf  ordliuuicea; 
that  the  sate  waa  opeD  at  the  eroMing,  and  no 
TrhlBtle  or  bell  was  sounded.  Defendants 
claimed  that  the  whistle  was  blown,  and  that 
the  locomotive  had  a  steam-hell  attached ;  that 
Hurley  was  not  the  gate-man  or  tbelr  agent; 
that  the  gate-man  and  Hurler  w«re  together  In 
the  gate-keeper's  ahaat;  when  the  engineer  of 
the  approaching  locomotlTe  whistled  for  a 
switch,  which  was  north  of  and  near  the  cross- 
ing; that  the  gate-man  and  Hurley  then  eame 
out  of  the  shanty,  the  former  going  to  open 
the  switch,  and  the  latter  going  to  the  locality 
of  the  drop  gate.  The  gate-man  says  that  be 
told  Hurley  to  attend  the  gate  or  nwk  oat  for 
the  atreet-cars;  bnt  Hurley  says  that  be  re- 
ceived no  inatmetlons  from  the  gate^nan,  de- 
nies that  he  signaled  the  plaintiff  to  come  on, 
and  claims  that  he  would  have  dropped  the 
gate,  but  did  not  do  so,  because  the  horaea 
were  Id  tbe  way  when  be  tbought  of  It.  The 
sate  stood  tblrty-elgbt  feet  west  of  tbe  tracks. 

The  court  submitted  tbe  case  to  the  Jury, 
but  after  tbe  Jury  had  retired,  and  It  became 
evident  that  they  conld  not  agree,  the  Jury 
were  reralled,  and  directed  by  the  court,  upon 
Its  own  motion,  to  bring  In  a  verdict  for  de- 
fendants. The  court  erred  In  directing  a  ver- 
dict. The  case  comes  clearly  wltbln  tbe  prin- 
ciples laid  down  In  Richmond  v.  Chicago  A  W. 
M.  R,  Co.,  87  Hteh.  374.  Id  that  case  there 
was  no  gate,  hut  there  was  a  flagman,  whose 
duty  it  was  to  notify  the  public  of  approaching 
trains.  He  was  in  the  shanty,  and  ran  out  too 
late  to  avert  tbe  collision.  It  was  shown  that 
he  could  be  aeen  sitting  in  tbe  sbanty  from  the 
street-car.  In  the  present  case  there  was  a 
gate,  whfcb  was  open,  and  thereat  a  person, 
who  not  only  did  not  close  It,  bat  who,  It  Is 
claimed,  signaled  the  plaintiff  to  come  on ;  Id 
other  words,  assured  bim  that  It  was  safe  to 
cross  the  railroad  tracks.  The  testimony 
tended  to  show  that  the  gate-man  had  up  to 
this  time  been  present  at  his  post,  and  that 
usually,  when  trains  were  approaching,  tbe 
gate  was  closed,  or  dropped  across  tbe  street- 
car tracks.'  The  gate-keeper  was  clearly  neg- 
ligent In  leaving  bis  post,  knowing  that  tbe 
engine  was  approaching  tbe  crossing,  without 
closing  the  gate,  or  giving  some  signal  of  dan- 
ger. It  has  been  frequently  held  that  when 
gates  are  provided  the  public  have  a  right,  the 
gates  being  open,  to  presome,  In  the  absence 
of  knowledge  to  the  contrary,  that  the  gate- 
men  were  properly  discharging  their  duties, 
and  that  It  was  not  negligent  on  their  part  to 
act  on  the  presumption  that  they  were  not  ex- 
posed to  a  danger  which  could  only  arlae  from 
a  disregard  of  their  duties  by  tbe  gat»-men. 
Oltubtng  V.  Bbarp,  96  N.  T.  676 ;  Clevaona,  C. 
C.  d  I.  R.  Co.  V.  Schneider,  46  Ohio  St.  678, 
14  West.  Rep.  5.1S. 

It  Is  urged  that  gnte-men  cannot  be  present 
at  all  times,  but  the  gate  Is  always  present, 
and,  when  open,  It  tends  to  assure  the  public 
of  the  absence  of  danger.  Railroad  compa- 
nies can  protect  themselves  and  the  public  by 
closlnc  the  gate  In  the  temporary  absence  of 
tbe  (fate-man.  In  the  present  case  It  la  anted 
that  Hurley  was  not  a  servant  of  the  defend- 
nnts,  and  hence  defendants  are  not  responsible 
for  bis  act  la  assuring  plaintiff  that  It  waa  safe 
to  cross.  Conceding  that  Harlej  waa  not  tbe 
14  L.  R.  A. 


mrvant  uf  tbe  Company,  and  was  ■  mere  bj- 
uander,  bis  condtict  bears  up<Hi  the  questioB 
of  tbe  contributory  negligence  of  tbe  defend- 
ants.  It  1b  oae  of  tbe  circnmstsDces  propeily 
to  be  coDsidered  by  tbe  jury  in  determioioj; 
tbat  quealioQ.  If,  as  be  claims,  be  did  not 
fAgau.  plaintiff  to  come  on,  bat  did  signal  bioi 
(o  stop,  tbe  jury  would  be  entitled  to  l  onsider 
tbat  fact  in  determining  tbe  ooetfion  of  plaio* 
tiffs  nefrflgeoce,  imd  its  wdgbt  would  mat  be 
rosterlaiiy  affected  1?  tbe  fact  tbat  be  was  not 
the  servant  of  tbe  Compaoy.  Hortey  occu- 
pied tbe  place  usually  occupied  by  the  gate- 
mau.  His  presence  tbere,  the  plaintiff's  belief 
that  he  was  the  gateman,  bis  conduct  there,* 
and  tbe  open  gate,  are  all  circumstances  to  be 
considered  by  the  Ju^  determining  tbe 
question  of  plaiotlfl^s  neelifrence.  An  opea 
gate  would  not  excuse  plaluLifTs  advance  up> 
oD  tbe  crossing  in  tbe  face  of  a  siinial  of  dan- 
ger, or  tbe  protests  of  a  by -sunder;  aod  an  as- 
surance of  safety,  although  given  by  a  stran- 
ger, is  entitled  to  coRsideratimi  and  weight  in 
explanation  of  the  conduct  of  one  to  whom  ibe 
assurance  fs  given. 

It  is  insisted  tbat  the  testimony  tends  to  show 
that  the  rules  of  the  street-car  company  pro- 
vided that,  before  attempting  to  cross  tbe 
tracks,  the  driver  should  stop  the  car,  and  wait 
until  the  conductor  should  go  ahead  and  see 
that  it  was  safe  to  cross;  that  the  driver  did  not 
ot)serve  this  rule,  and  waa  therefore  guilty  of 
negligence,  and  cannot  recover.  Acaretufex- 
nmiDatlon  of  this  testimony,  and  a  fair  con- 
struction of  it,  wilt  not  disclose  the  existence 
of  such  a  rule,  or  testimnny  tending  to  cstnblish 
its  existence.  The  company's  orders  undoubt- 
edly were,  ff  the  gates  were  i-p,  and  no  gate- 
man  was  present,  tbat  Ibe  driver  should  stop, 
and  tbe  conductor  should  first  see  diat  it  waa 
safetocross;  but,  if  tbe  gate  waa  closed,  wtbe 
gate-man  was  present,  and  signaled  tbem  to 
come  on,  such  signal  was  to  be  considered  bb 
an  assurance  of  safety,  and  they  were  to  go  on. 
This  was  tbe  testimony  of  tbe  plaintiff,  tbe 
conductor,  and  of  other  witnesses.  Upon  Ibis 
point  ft  is  only  necessaiy  to  quote  an  extraci 
from  the  testimony  of  6.  B.  Hazard,  thesu- 
periotendent  of  (be  street-railway  company, 
who  says:  '*  Tbe  order  of  tbe  company  was 
for  the  men  to  see  tbat  the  way  was  clear  before 
tber  crossed.  That  was  the  written  order  they 
baa;  so  that,  whenever  tbe  gate-man  gave  then 
tbe  right  of  way,  by  either  telMng  them  or  di- 
recting tbem  to  proceed,  it  was  our  instruction 
to  rdy  upon  his  Older.  Tbeinstruclionswere, 
if  the  man  at  tbe  gate  waved  tbem  to  come  on, 
to  go  on.  At  that  time  there  were  no  instmc- 
tions  to  get  down  to  run  abead,  but  the  in- 
structions were  to  see  tbat  tbe  way  was  clear, 
and,  if  be  waved  tbem  on,  to  go  on.  We  do 
not  now  rely  upon  anybody  but  outselvea. 
Everybody  runs  ahead.  Bnt  at  tbat  time  we 
were  relying  upon  fhe  raflroad.  We  depended 
upon  tbe  day  watchman  for  safety.  It  i> 
urged  tbat  tbe  man  at  tbe  gate  told  ibe  driver 
to  "hurry  up,"  and  that  tbat  of  itself  was  a 
warolug:  but  this  was  after  tbe  gate-man  had 
beckoned  tbedrivertocome on,  after  tbedrlrer 
had  started  up  the  horses,  after  be  bad  leacbed 
tbe  line  of  defendanta*  right  of  way,  onadowa 
grade,  and  before  either  driver  w  eoodoctv 
had  aeen  die  ei^ne  a^pnuMng.  noaonot 
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be  prfBumpd  tfaat  the  driver  was  possessed  of 
tiie  same  knowledge  as  was  possessed  by  tbe 
jate-maD.  In  determtalog  tbA  question  of 
ptaiDtiff'a  ne^HgeDce,  all  ilie  drcuinstaaces 
mast  be  considered.  Tbe  facts  disclosed  by 
daa  record  respecting  plaintiff's  condact  were 
not  such  as  to  warrant  the  court  Id  determining 
as  a  matter  of  law  that  plaintiff  was  guilty  of 
contributory  negligence.  That  matter  should 
have  been  aat»nitted  to  the  jur^. 

Respecting  defendanlB'  negligence,  tbe  act 
vhich  indu^  plaintiff  to  approach  the  cross- 
ing without  tbe  usual  precautions  was  not 
necessary  to  sustain  tbe  charge.  Their  oegU- 
genre  was  established  by  the  showing  as  to 
what  tb^  failed  to  do.  If  they  failed  to  close 
tbe  gate,  and  to  warn  plaintiff  of  tbe  danirer. 
a  case  was  made  out.  and  plaintiff  was  entitled 
to  recover,  unless  plaintiff  was  shown  to  have 
been  negligent.  If  plaintiff  was  warned  not 
to  approach  the  crossing,  and  the  warning  was 
of  Bucb  a  nature  that  an  ordicarily  watchful 
and  prudent  person  could  have  seen  ^nd  un- 
derstood it,  and  plaintiff  did  cot  heed  it,  but 
drove  upon  tbe  tracks  in  the  face  of  it,  be  was 
guilty  of  ooQbibiitory  D^lignnce,  and  cannot 
recover.  If,  however,  the  plaintiff  was  assured 
by  a  signal  from  any  person,  whether  be  was 
s  servant  of  defendants  or  a  stranger,  th^t  it 
was  safe  to  cross,  that  circumstance  is  entitled 
to  be  coo«)dered  by  the  jary  as  excusing  his 
failure  to  observe  tbe  precautions  ordinarily 
taken,  espedallyas  the  person  ftivin^tbe signal 
occupied  tbe  place  usually  occupied  by  tbe 
jrate-keeper,  and  plaintiff  believed  him  to  be 
the  gate  keeper.  In  view  of  what  has  been 
alreudy  said,  it  is  unnecessary  to  discuss  tbe 
instructions given  to  the  jury,  Defore  they  were 
recalled. 

7*^  Judgment  A  revtm^  and  a  new  trial 
ordered,  with  costs. 

Horse  and  'Long,..JiT.t  concnrred  wifb 
MeOrath,  J, 

ChajnpUn,  (M.  J.,  concurred  in  tbe  readU. 

GrMt,  J.,  dissenting: 

I  cannot  concur  In  the  coneltislon  reached  by 
mj  brethren.  The  following  facts  are  estab- 
lished bj^  tbe  plainliiTs  case: 

1.  Plaintiff  was  familiar  with  tbe  crossing, 
and  bad  for  some  time  crossed  it  sixteen  limes 
a  day.  Thirty-eight  regular  trains  passed  each 
day,  besides  awitch  trains.  He  knew  thai  one 
was  liable  to  come  at  any  moment;  that  tbOTa 
was  a  riigbt  descent  between  tbe  ^te  and  the 
track;  and  that  tbe  track  was  wet,  thus  ren- 
dering it  more  difficult  to  stop  tbe  car. 

2.  On  reaching  a  point  41  feet  from  the  tmck 
he  could  see  the  engine  700  feet  away. 

3.  He  approached  Ibis  point  at  a  high  rate 
•of  speed. 

4.  The  rtdes  of  (lie  atreet-railway  company, 
in  whose  employ  plaintiff  was,  required  their 
employes  to  see  tb«t  the  way  was  clear  before 
they  crossed.  It  appears  that  written  inatrue- 
tlooc  were  given,  but  these  were  not  produced. 
Tbe  conftoctor,  who  was  with  the  ^aintlff  at 
the  time  of  the'  fledd^t,  says:  "  The  6rders 
were,  when  we  enme  to  that  crossinc  to  have 
the  cars  slack  doii^n,  ^nd  the  conductor  to  run 
•brad,  and  to  see  If  the  way  was  clear."  It  is 
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to  be  regretted  that  these  lAatructlons,  belAg  in 
writine,  were  not  produced,  so  as  to  remove 
all  doubt  as  to  what  ih^  were.  Mr,  HasarA, 
the  superintendent  of  rae  street-railway  com- 
pany, testified  upon  tbis  point  as  follows: 
"  The  order  of  my  company  was  for  the  men 
to  see  that  the  wav  was  clear  before  they 
crossed.  That  was  the  written  order  they  bad; 
so  that,  whenever  the  gate  man  gave  them  the 
right  of  way  by  cither  telling  them  or  directing 
them  to  proceed,  it  was  our  instruction  to  rely 
upon  his  order.  The  instructions  were,  if  tl>e 
man  at  tbe  gate  waved  them  to  come  on.  to  go 
on.  At  that  time  there  were  no  Instructions  to 
get  down  and  run  ahead;  but  the  instructions 
were  to  see  that  tbe  waywas  clear,  and,  if  be 
wavedtbem,  togoon.  Wedo  not  now  depend 
upon  anybody  but  ourselves.  Evetybody  runs 
ahead."  On  cross  examination  he  testifled  as 
follows:  "  There  was  a  written  order  on  tbe 
time-table;  a  time-table  put  up;  and  there  was 
an  order  saying,  if  the  wh^  was  clear  before 
attempting  to  . cross — that,  is,  the  order  that 
was  on  the  tidic-table;  also  on  the  time-table 
that  was  written.  There  were  sometimes— not 
then,  before  that  Ume— tbece  were  times  there 
that  there  was  no  watchman  there  at  aP,  and 
during  the  day  sometimes  a  watchman  had  lo 
step  out  for  something,  and  we  see  the  order 
was  given  In  case  they  did  not  see  faim  there, 
or  be  was  there,  and  waved  ttipm  on.  It  was 
the  order  to  see  that  the  way  was  clear  before 
attempting  to  croast  tha^  is  what,  was  meant. 
The  matter  of  the  walcbmap  beckoning  cnme 
up.  Probably  some  of  the  men  askeuTmeln 
case  be  mnUooed  ahead  to  so  ahead,  and  I  told 
them,  '  Why,  yes.' "  He  further  testified  that 
he  did  not  remember  of  having  eaid  to  Nr. 
£sanB  go  ab«ad  if  the  watchman  beck^gned, 
nor  could  he  renkember  any  paiticular  one  lo 
vbom  he  made  Bocb  atalemenC  He  says:  "I 
know  some  of  them  have  spoken  to  me  about 
it.  I  know  I  have  said  so  to  some  of  them." 
It  is  very  bignifloauti .  as  bearing  upon  tbp 
question  of  these  instructions  and  the  conduct 
of  tbe  plaintiff,  that  the  conductor  ou:this  oc- 
casion jumped  from  the  car  at  the  osifttt  place 
for  tbe  purpose  of  running  ahead  and  asoer- 
taining  if  the  track  was  clear,  but  tbe  horses 
were  going  nearly  as  fast  as  he  coujd  run.  Be 
succeeded  in  getting  nearly  abreast  of  tbe 
horses'  beads,  when  he  saw  the  entice  ap- 

Broaching,  and  hallooed  to  the  driver  to  »top. 
'be  testimony  of  Mr.  Hazard,  above  quoted, 
js  very  indefinite.  It  Is  very  difficult  to  deter- 
mine rrwn  it  just  what  be  means.  '  It  is  certain, 
however,  from  his  testimony  that  there  was 
immiDent  danger  in  crossing  Uiis  place,  and 
that  Special  instructions  were  given  to  ibelr 
employes  for  the  purpose  of  avoiding  it. 
Under  bis  own  testimonv.  bow  could  tbe  con- 
ductor and  driver  see  if  the  way  was  clear 
before  they  crossed,  except,  by  going  suffi- 
ciently near  the  track  and  boktog?  nalniiff 
says  uiat  he  received  instructions  In  regard  to 
this  crossing  from  bis  employer,  but  does  not 
slate  what  those  instructions  wera. 

5.  The  galea  were  up,  and  tbe  gatemaq, 
plaintiff  kuew«  was  not  there. 

6.  The  accident  would  have  been  mTOided  if 
theplaintlfr  had  appioaotaed  the  wosging  with 
his  noTses  npon  a  walk. 

7.  The  only  exeoae  given  by  plifnlltt  fw  Hot 
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upproa^blng^  tbts  dangerous^  place  with  bie 
hoises  UDdrr  cootrol  u  that  Hurley,  tvbo  did 
■ot  nrfH'fsent  either  of  Ibe  defendaDts^  and  was 
not  in  tbeir  employ,  motioned  to  bim  to  go 
abrad.  and  balloued  to  bim  to  burry  up. 
Pbintlff  tntifles  that,  if  a  itraDger  had  waved 
to  bim,  and  said,  "  Hurr^  op,"  he  would  bare 
^one  arroGS  wiibout  stopping  or  looking.  This 
18  precisply  what  be  did  do  io  ibla  case.  U  is 
difficult  Io  imagioe  a  case  where  common  pru- 
dence required  greater  care  of  a  street-car 
driver  than  in  the  present  one.  He  bad  no 
right  to  rely  udob  the  sigaal  from  a  straoger, 
and,  it  it  he  a  fact  that  tbu  alrantrer  called  bim 
to  taurty  up,  and  atuod  at  the  gate  motioning 
bim  forward,  this  of  itself  was  a  warning  that 
there  was  danger  approachiog.  The  suleiy 
and  lives  of  pasBengers  were  under  hla  control 
in  approaching  this  most  dangerous  place,  and 


a  proper  r^:ard  for  the  safety  of  Us  passengos 
and  or  himself  required  bim  to  approach  ibis 
croBsin^  with  his  horses  under  control.  I  tbinlt 
the  plaintiff  was  not  only  guilty  of  negligenoe, 
but  that  bis  negligence  approached  to  lecklesB- 
oeis.  In  my  judgment,  a  common  and  proper 
regard  for  the  safety  of  those  traveling  upoo 
street  railways  or  in  the  street-cars  repudiates 
a  rule  which  sanctions  such  blind  reliance  as 
plaintiff  displayed  in  this  case,  and  permits  him 
to  rush  into  danger  without  any  actual  knowl- 
edge of  the  situatioD,  which  be  might  earily 
and  readily  have  obtained,  and  thus  bare 
avoided  (be  accident.  I  do  not  think  this  case 
cornea  within  the  rule  of  BStAmond  v.  Chie^ 
A  W,  M.  B.  Co.  Then  the  driver  was  ap- 
proaching the  crossing  upon  a  walk.  Judg- 
ment Hbould  be  affirmed. 


WISCONSIN  8UFREHB  COUBT. 


Andrew  YOSBURCK     Guardian  ad  Litem, 
Seipt.. 

V. 

Qeorge  PUTNEY,  Appt. 

t  Wta.  ) 

1.  Akicfc-iqion  the  If  vivaB  by  om 
pnptl  to  ftnothar  la  sehoM  in  vMatioo  of 
the  order  and  decorum  of  the  school  while  Id 
BBMlon,  beloff  unlafrful,  renders  the  one  irlvliiff 
it  liable  for  damairea  caused  thereby  regard  ten 
of  any  latention  to  Inflict  an  Injury. 

8*  An  opinion  m*  to  the  exeiting  e»aae 
of  inflUnmation  la  a  leg,  gtvm  on  a  hypo- 
tbctloal  queaHoD  based  only  on  testimony  M  to 
a  Uck,  Willie  there  was  also  endeaoe  as  to  a  dif- 
ferent cause,  la  error. 

S>  The  meeenre  oMMwmgee  ft»r  jujori— 
eeneed  by.  m.  hlek  la  not  what  defendant 
miglic  reaaocnUr  be  supposed  to  have  oouten- 
plated  ■■  tOuiy  to  result,  but  what  aotual^  did 
result. 


NOTK.— Jhtmt  ai  an  element  of  ttmpto  amtmU  or 

osKWtt  and  batten/. 
An  aotual  or  apecitto  intent  to  Injure  Is  not  neces- 
sary to  niake  on  acttnnable  anault  and  battery. 
Heroer  v.  Corbin,  8  L.  K.  A.  221, 117  Ind.  45(h  Peter- 
son T.  Hsffner.nind.  190.88  Am.  Rep.  81;  State  T. 
Myers,  19  lows,  UT;  Bullook  v.  Baboook,  8  Wend. 
8B1;  Com.  v.  Lister,  IS  Phila.  W9;  Weaver  r.  Ward, 
Hobftrt,lU. 

An  injury  to  ooasUtote  an  assault  most  liave 
beeo  unwamnted.  and  need  not  hare  been  in 
anger.  Johnson  r.  HoOooitel.  U  ana,  an. 

UnlntendomO  Injury  to  one  peraoa  while  at- 
tempting to  injure  anothw  la  an  actionable  aa- 
sault.  James  t.  Campbell,  6  Car.  ft  P.  372;  Corning 
V.  Oomiog,  6  N.  Y.  97. 

But  ahootiajf  a  person  while  aftnlnfr  at  another 
In  lawful  sfelf-dcfense  fa  not  an  acttonable  trea- 
pase.  Horrts  v,  Piatt,  flS  Cono.  7S, 

A  boy  thirteen  years  old  #ho  wantonly  threW  a 
pleob  Of  mortar  at  another  bar  is  liable  for  acd- 
dentallyhitUoffandhurtiniraUilrdboy.  PetVrSon 
T.  Hiaffaer,  mipra. 

Bo  k  a  tw«lve  year  old  lK>y  who  shoots  tm  urow 
at  a  baslret  and  Utaa  school  fellow  whom  be  had 
followed  tfaraatealnc  to  shoot,  and  who  tUMl  hidden 
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fNovemberl7,MI.> 

APPEAL  br  defendant  from  a  jodgmeat of 
the  Circuit  Court  for  Waukesha  Coun^ 
io  favor  of  plaintiff  io  an  action  twousht  to 
recover  damages  for  personal  injurlea 
to  have  resulted  from  a  kick  leoeived  from 
plaintiff.  Betened. 

Statement  by 

The  action  was  brought  to  tcootct  damtges 
for  an  assault  and  battery,  alleged  to  have  beni 
committed  by  the  defendant  upoo  the  plalntUf 
on  February  20,  18H9.  Tbe  answer  is  a  gen- 
eral denial.  At  tbe  date  of  tbe  alleged  aasault 
tbe  plaintiff  was  a  little  more  thao  fourteen 
yeara  of  age,  and  Uie  defeDdant  a  little  lev 
than  twelve  yeara  of  age.  The  injury  com- 
plained of  was  caused  by  a  kick  Inflicted  liy 
defendant  upon  the  1^  of  ihe  plaintiff,  a  little 
below  tbe  knee,  Tbe  transactloo  occorted  in 
a  Bchocri-room  in  Waukesha,  dnrfog  Mdiool 


behind  a  tire  board,  but  raised  np  Jnat  In  timsto  he 
hit   Bullock  V.  Baboock,  8  Wend.  8BI. 

Bo  it  la  an  aaaault  on  a  penon  Injured  where  ooe 
tbrowB  a  lighted  squib  among  the  people  fn  a  mai^ 
ket  place,  altbougb  before  It  strlkca  tbe  peneo  la- 
Jored.  tt  la  struek  br  othafa  hi  warding  It  off  tno 
themsrives.  8ooU  v.  Shepherd,  Z  W.  BL  eti. 

It  is  au  aiwianll  for  a  man  to  hold  a  voohd 
in  his  arma  prewlog  her  against  her  wlU.  althooife 
without  Hu  intention  to  lutrt  ber.  Koala  t.  Btsle. 
87  Ala.  W. 

The  in  Jury  intended,  which  Is  snadent  as  aa  eto- 
meot  of  an  aaaault,  may  t>e  a  constraint,  seoseof 
shame  or  other  disagreeable  emotion  of  the  nM- 
noumoy  T.  State.  SB  Tex.  App.  t(&  - 

For  a  man  to  put  his  arm  around  the  xMk  erf 
another  man's  wtfe  agotaat  her  wfll  Is  sn  sHMlt 
and  battery.  Ooodrum  v.  State,  S)  Oa.  900i 

SqueealDg  another's  tesddee  In  play  wHhoiit  ta- 
teot  to  do  bodUy  harm  la  not  on  snnsntf  M  the 
|>lBr  was  by  mntaal  oeoKnt  and  the  aet  was 
outeMe  tbe  range  of  the  plvrwblob  might  bans* 
sonably  anticipated.  TttveraM  t.  Cavlo,  INK** 
163. 

Seising  another  by  the  arm  and  awingios 
violently  around  and  letthig  him  go  wlMn  he  ■ 


Digitized  by 


im. 


VoflBUlUi  V.  PUTKBT. 


a27 


houn,  both  patties  being  pupils  in  the  sehonl. 
A  fonncr  trial  of  the  cause  resulted  in  the  ver- 
dict and  judgment  for  the  plalvtia  for  $3.B00. 
The  defeodant  appealed  from  each  Judgmeot 
to  this  coart,  ana  the  same  was  reversed  for 
error,  and  a  new  trial  awarded.  7^  Wia.  84, 
The  case  has  been  again  tried  in  the  circuit 
court,  aud  the  trial  resulted  lo  a  verdict  for 
plaiotiff  for  $2,600.  The  facta  of  the  case, 
«» tbej  appeared  oo  both  trials,  are  snffldeatlj 
ataiea  In  toe  opinion  by  Mr.  Jiutiee  OitOD  on 
tbe  former  appeal,  and  require  no  repeti- 
tion.* Oo  tbe  last  trial  tbe  jury  found  a  ape- 
cial  verdict,  ae,  follows;  "(1)  Had  tbe  plaintiff 
during  the  mooth  of  January,  1889,  received 
an  injury  just  above  the  knee,  which  became 


inflamed,  and  produced  pusfif  gnawer.  Yes. 
(2)  Had  such  injury  on  the  30tb  day  of  Februa- 
ry. 1889.near]y  besledatthe  poiotortheiAjuiy? 
H  Yet.  (8)  Was  the  plaintiff,  before  said 
20th  of  February,  lame,  as  the  result  of  such 
injury?  A.  No.  (4)  Had  tbe  tibia  io  the 
plaintiff's  right  leg  become  infiamed  or  dis- 
eased to  some  extent  before  be  received  the 
blow  or  kick  from  the  defendantt  A.  No.  (6) 
What  was  tbe  exciting  canae  cf  the  injury 
to  the  plaintiff'B  IwY  A.  Kick.  (6)  Did  tbe 
defendant,  In  touching  tbe  plaintiff  with  his 
foot,  intend  to  do  bimany  barm?  A.  No. 
(7)  At.  what  sum  do  yoa  assess  die  damages 
of  the  plaintiff?  A.  Twenty-five  hundred 
dollars."  Tbe  defendant  moved  for  judgment 


THie  Btatoment  referred  to  was  as  follows : 
The  plaintiff  wfw  atx>ut  fourteen  years  of  age, 
and  the  defendant  atmut  eleven  years  of  age.  On 
tbe  20tb  day  of  February,  lt<89,  they  were  glttlnv 
opposite  to  eecb  other  aoroas  an  state  tn  ttie  bign 
sobool  of  tbe  village  of  Waukeslia.  The  defendant 
reaobcd  acrnn  tbe  aisle  with  his  foot,  and  hit 
wttb  bis  toe  the  ehtn  of  tbe  right  leg  of  tbe  plain- 
tiff. Tbe  touqh  was  slight.  The  plaintlfl  did  not 
feel  It,  eltber  onaooount  of  its  being  so  alight  or  of 
losa  of  aensatiOD  produced  by  the  snook.  In  a  few 
momenta  he  felt  a  vloleat  pain  In  that  place,  wblota 
caused  htm  to  cry  out  loudly.  The  next  day  he 
was  slok.  and  had  to  be  helped  to  achooL  On  tbe 
fourth  (Uy  be  was  vomiting,  and  Dr.  Bacon  was 
sent  for,  but  could  not  oome,  and  he  sent  medldne 
to  stop  tbe  vomiting,  snd  came  to  see  bim  the  next 
day.on  tbet&tb.  There  was  a  slight  dlsuoloratlon 
of  the  skin  entirety  over  tbe  Inner  surface  of  the 
ttMa  an  Incb  below  the  bend  of  tbe  knee.  Tbe 
doctor  applied  fommttUons,  and  gave  blm  ano- 
dyoes  to  quiet  tbe  pain.  lUs  treatment  waa  oon- 
tniiied,  and  tha  swelling  so  fnoreased  by  the  fith 
day  or  Ifereh  that  oouosel  was  called,  and  on  the 
Mb  of  Mamhan  ofieratlon  wis  perfovawd  on  tbe 
limb  by  making  an  tmtaMiL  aud  a  moderate 
■moont  of  pus  eeoaped.  A  dratnage  tube  was  1n- 
•Brted*  and  an  todororm  dressing  pot  on.  <ni  the 


slitli  fliiy  ullcr  tliLn  aiiothiT  inci'^itin  wfis  made  ti> 
tht'  biHK'.  iiii'i  It  wiis  rnuinl  iliiir  ilisiriu:tj<iii  whs 

EiiUKon  in  Ilir  iHiiuMiini  wo  i|.  has  ronliiiui'il  rxto- 
Uinx  pifcR"  ol  iKjiie.  Hu  will  ii.-vcr  rpi-i>vcr  iIil' 
UHi' or  hia  limb.  lliiTe  won;  blaok  uii'l  blue  pthUs 
on  llio  shin  burn.',  iiidiciitintc  that  thfif;  luiil  been  n 
blow,  Oq  tilt!  let  (lay  of  .Tiinufiry  iwrori',  tlw 
pliiiutiff  iTOPived  an  injury  just  iilnn-c  the  kni.'*.'  of 
ttir  .siine  It'tc  by  ciuKtliHf,  wliii^h  apRwtrod  to  hf 
bi  :(liiiw  lip  mill  (lr>"iii^  (iiiwii  Ht,  the  tinu;  rif  tliu 
la-t  iiiiniv.  The  ttienrv  nt  flt  Ifast  onr  nt  Ihf 
nii  ili'  Ml  wirnosses  was  that  tlio  liniij  wn."  iii  a  dis- 
en,-i  't  c.-inliiHiii  whon  tht*min;h  iir  kick  wiis  K'vfMi. 
Oiiii>.i"i  by  iiiicrobea  enteriti«iii  tlirouKli  the  wDiiixi 
alKivoihi'  knit!,  and  which  wt.'ie  nivivillod  by  Un- 
touch, aud  that  the  touch  wa^  the  cxcliino:  or  rc- 
iDote  cause  of  the  deBtruction  of  the  Ikmio  or  ol 
the  pJaiutlff's  injury.  It  does  not  aiipciir  tluil. 
there  was  any  vi«iblc  mark  made  or  leli  by  tiii>i 
touch  or  kick  of  the  dptendant'a  foot,  or  any  ap- 
pearance of  Injury,  until  the  black  and  blue  Bpotx 
were  discovered  by  tbe  physlotan  several  oayH 
aftcnrards.  and  then  there  were  more  spots  than 
one:  There  was  no  proof  of  any  other  anrtt  and 
tbe  memoKl  testimony  seems  to  bare  been  agreed 
thattUitonah  or  kick  ^athebxtttaioftueof 
thsln^.to^.  ^ 


made  diszy,  which  resuTte  In  an  Injury  to  blm 
after  striking  violently  against  a  third  person, 
wbo  puabed  blm  olT,  oonstttutes  an  actionable  tres- 
posa  et  et  armfe.  Bicker  v.  Freeman,  SO  N.  H.  4Sa 

Whtpirfog  auetber  at  fah  request  with  the  purpose 
of  savins  Um  from  greater  puutehment  is  not  an 
assaolt  and  battery.  Mate  v.  Beek.  1  HUU  aea,  £6 
Am.  Deo.  190. 

Jfexelj'  laying  hands  on  one  to  attnct  his  atten- 
tlott  Is  not  an  asMulL  Ooward  v.  Baddeley,  4 
HnrM.  ft  N.  478. 

Nor  IB  an  Injury  to  an  intoxicated  person  while 
honestly  attempting  to  help  Iilm  from  one  place 
to  anotber.  Krall  v.  Lull,  4d  Wis.  40(5. 

Tbe  violation  of  an  ordinance  as  to  fast  driving 
does  DoC  support  tbe  otlmlnal  Intent  neoeseary  to 
eoavtetof  erltolnal  assault  and  battery  by  negH- 
gmtif  roflBhtg  over  a  penon.  Oaat.  v.  Adams, 
U4  Maaa.  an,  it  Am.  Bep.  m 


Aeeldwttai  or  itMaa  infurttt. 

Acol«leiital  inJnrr  eaqsed  by  iolag  a  lawful  act 
does  not  create  a  ItatMlty  for  an  assault.  Brown 
V.  Kendall.  8  CuSh.  SOft  Aldenon  v.  WaMelM  Car. 

AK.3!W. 

Aooid^tnlly  bltMng  anotber  wttb  a  atlok  while 
attempting  to  part  two  dogs  wblob  are  flghtlog 
does  not  cotistitote  an  anaulc  Brown  v.  Kendall, 
supm. 

But -aecMBntlr  striking  a  third  petsoa  while 
flgbUog  la  an  assault  and  battacy,  beoause  tbe 
lli^nv  lauulawbiL  Jamas  v.  Oampbiall.  5  Oar.  & 

P.  aw. 

Tbe  rfder  of  a  borse  wUoh  runs  away  wttboot  bis 
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fault  and  injures  anotber  Is  not  ttieicAir  made  liatde 
for  an  asnult.  Oibbooa  v.  Pepper,  4  Hod.  40B. 

But  reoUessiy  running  Kbloycle  against  a  person 
who  could  be  avofded  witti  even  sUglit  care  is  an 
assault  ami  battery.  Heroer  v.  QorWn,  8  L.  B.  A. 
XSl,n7Ind.4U. 

Aoaflsaultneed  not  have  been  inteotkmal  If  It 
was  reckleir  eommitted.  Hoffman  v.  KHP«m.  41 
Wta.  tst. 

Accidentally  ifaootlng  anotber  UmmghimiBBand 
onlpable  nt«Hge«te  Is  aa  aottonabto  trespasL 

Welch  v.  Durand,  88  Conn.  182, 4  Am.  Bep.  66. 

Wounding  all^tander  by  the  aooidental  disobargo 
of  a  gun  while  unoocUng  It  Is  an  actionable  tres- 
pass, cnte  r^KMrt  in  this  case  does  not  give  the 
particulars  so  aa  to  show  whether  tbe  question  of 
n^llgenoe  was  or  was  not  involved.)  Underwood 
v.  Hewson,  1  Btniuge,  0B2. 

So  a  soldier  is  liable  for  an  assault,  where  bis 
musket  acddentalty  goes  off  while  training  and  In- 
jures anottier  unless  the  acddeni  was  entirely 
without  hta  fault.   Weaver  v.  Ward.  Hobart,  184. 

So  resklesely  shooting  a  pistol  at  a  tree  In  a  public 
park  tufl  tieen  held  even  to  ooostltuta  manslaugh- 
ter where  the  shot  Ulled  a  person  at  a  distance, 
ninn  V.  State,  24  Ind.  MO. 

So  of  reckless  stioMlng,  on  rifle  practice,  at  a 
target  In  a  tree  near  a  hoiue.  Beg.  v.  Salmon,  43 
L.  T.  N.  8.  Ma 

Bo  of  reokleasly  shooting  Into  a  flrowd  aitbongh 
not  tnt^dlog  lo  Injure  any  pahtioutar  peieon. 
State  v.  Myers,  19  Iowa,  517. 

Aceiden  tally  Utting  a  bystanderby  attemptiQg  to 
flretbrougti  tbe  floor  of  a  Pullman  car  Is  an  ai>- 
sault  and  battery.  Com.  v.  Lister,  15  PhUa.  406. 

.   ,  B.A.B. 
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In  bis  favor  on  tbe  verdict,  and.  also  for  a  new 
(rial.  Tbe  plafniiff  moved  for  jiidgment  od 
tlie  verdict  m  his  favor.  Tbe  motmnH  of  de- 
fendant were  overruled,  and  tbat  of  the  plain- 
tlfl  granted.  Thereupon  judgmeot  for  plain- 
tifE,  for  (3,500  dama^  and  costs  of  suit,  was 
dul;*  entered.  The  defendaot  appeals  from  the 
jadgmcnt. 

Mr.  T.  W.  Hal^t,  for  appellant: 

If  the  testimony  was  such  as  to  establish  a 
reasonable  inference  tbat  the  alle^d  kicb  was 
in  any  way  the  cause  of  lh6  plaintiff's  misfor- 
tune, then  it  may  Ukewixe  be  reasonably  as- 
sumed that,  aa  among  boys,  it  was  an  unavoid- 
able acctdeot,  or  at  most  an  excusable  one. 

liaroev  v.  Dunlop.  Hill  &  D.  Supp.  195;  But- 
lock  V.  Baieoek,  8  Wend.  891 ;  Webster,  Diet, 
title.  Accident;  United  States  Act.  Am>.  v. 
harry,  131  U.  8.  100,  88  L.  ed.  80,  28  Fed. 
Rep.  718;  Brown  v.  KendaU,  6  Cush.  292. 

Where  an  injury  is  free  from  all  negligence 
— aa  If  it  arise  from  inevitabfe  accident— then 
trespass  does  not  He. 

3  Thomp.  Neg.  1135;  Harlpld  v.  Roper,  81 
Wend.  615;  Contoay  v.  Seed,  66  Mo.  846,  87 
Am.  Bcp.  354. 

In  order  to  warrant  a  finding  tbat  negltgeoce, 
or  an  act  not  amounting  to  a  wanton  wrong,  Is 
tiie  proximate  cause  ox  an  injury.  It  must  ap- 
pear tbat  the  injury  was  the  natural  and  prob- 
able conseqneo<%  of  the  wrongful  act,  and  that 
It  ought  to  have  been  foreseen  in  the  light  of 
attending'  (nrcumstancea. 

AtUnion  v.  Goodrich  Trantp.  Oo,  W  Wis. 
141 ;  Milioankee  &  St.  P.  Jt,  Co.  v.  KaOagg,  94 
TJ.  B.  469,  M  L.  ed.  856. 

That  the  bone  iDflammatioo  suffered  by 
plaintiff  was  not  a  natural,  or  probable,  or 
oidtnary  result  of  defendant's  act,. is  conceded 
by  alt,  and  therefore  a  dodsuH  should  have 
been  granted. 

VeSder  V.  Bildreth.  2  Wis.  437;  Cooley, 
Torts,  pp.  62,  69:  Addison,  TorU  (Wood's  ed.) 
1,  5,  and  note;  Bieelow,  Torts.  813;  Miietv. 
Atlantic,  M.  4k.  0.  B.  Oo.  JSeeeiv^ti  4  Hu;^es, 
172;  Sdujftr  V.  Watkinffton  (Xtg  M.  A  0.  8. 
R.  Co.  105  U.  S.  249,  86  L.  ed.  1070;  MoaVs 
Underhin,  Totts,  p.  1«. 

There  was  an  implied  license  for  hlttfttg 
plaintiff  with  bis  foot 

Hooker  v.  Chicago,  M.  ^  St.  P.  R.  Oo.  70 
Wis.  546.  ,. 

There  being  no  evil  latent,  or  its  equivalent; 
sbowo,  there  should  be  do  recovery. 

3  Greenl.  Ev.  g§  8^-85;  2  AddisoD,  Torts, 
g  790;  Cooley.  Torts,  p.l62:  GoieardT.Baddetei/, 
4  Hurlst.  &  N.  478;  CArM(opft*f*m  v.  Bire, 
11  Q.  B.  N.  8.  473;  Hofman  v.  gpperi,  41 
Wis.  251;  KraU  v.  Lull,  49  Wis.  405. 

And  tbe  burden  is  on  the  plalnCUF  to  show 
such  intent  or  negligence. 

3  Greenl  Ev.^  85:  Crandatt  t.  Ooodrieh, 
Tranm,  Go.  16Fe^l.  Rep.  75;  Brmii  v.  ZtadeM, 
6  Cusb.  293.  , 

Negligence  is  the  real  ground  of  possible 
recovery  in  a  case  like  this. 
■a>niAW  V.  Beed,  66  Mo.  846,  Vt  km.  Bep. 
854. 

And  ttaer  nt1«  ffDvemtnir  llaMllt^  as  well  as 
damages  should  be  the  same  to  la  oases  df 

VnxndaU  V.  Ooodrich  Tran^.  Co.  supra;  Me- 
14  L.  R  A. 


Orew  V.  Stone,  S8  Fa.  441;  Patium  r.  Broad- 
iMjr  ift  iS:  A.  H.  Oo.  65  K.  T.  118;  SertnUva 

V.  Piei'd,  84  Wis.  399;  Stewart  v.  Riptm.  88 
Wis.  590,  died  approvingly  in  Ingram  \. 
Rankin,  47  Wis.  409;  Borvtpy.  IhtnU^.  Hfll 
&,  D.  fiupp.  195,  cited  approvingly  io  Looee  v. 
Buchanan,  61  N.  Y.488;  Faxton  v.  Bayer,  67 
III.  182;  Morris  Y.  Matt,  82  Conn.  75;  Pfnllips 
V.  Diekenon,  65  HI.  II,  2ti  Am.  Rep.  307; 
Marvin  v.  Chieago,  M.  d  St.  P.  B.  Oo.  11  h.  R. 
A.  506.  79  Wis.  — . 

Defendaot  can  only  be  held  liable  for  tbe 
ordinary  and  usual  resnltsof  bis  act  committed 
without  discretion  to  judge  between  right  and 
wrong,  as  shown  by  bis  tender  age. 

Steteart  v.  Bipon,  88  Wis.  590. 

Mr.     V,  QnarlM,  also  for  appellant: 

This  is  an  action  of  tort,  and  the  defendant, 
who  is  a  mere  child,  is  accused  of  assaulting 
tbe  plaintiQ.  It  must  appear,  therefore,  tliat 
the  defendant  was  guilty  of  a  trespass,  or  the 
judgment  must  be  reveiWi. 

Thero  can  be  no  such  thing aaatort  without 
evil  intent  or  its  equivalent 

3  Greenl.  Br.  §  88;  Alderwn  r.  WaiOOt,  1 
Car.  &  K.  857;  Cooley,  Torts,  p.  162;  3  Addi- 
son, Torts,  g  790;  Brown  v.  Kendnll.  6  Cush. 
292;  Coward  v.  Baddelty,  4  Hurlst  &  N.  478; 
Cliristopherien  v.  Bare,  11  Q.  B.473;  Hofman 
V.  41  Wis.  861;  KraU  v.  LnU.  49  Wia 

405;  Morrior.  Ptatt,  88  Conn.  75-86. 

A  man  Is  not  liable  in  an  action  -.if  trespssi 
on  tbe  case  for  any  uaiotentional  consequential 
injury  resulting  from  a  lawful  act  where 
neither  negligence  nor  folly  can  be  imputed  to 
him  and  the  burden  of  ijroving  tbe  negligence 
or  folly,  where  the  act  is  lawful,  is  upon  tbe 
plaintiff. 

The  friendly  scuffles,  the  trials  of  strengUi 
among  school  children  are  indispensatde  to 
their  physical  growth  and  development  Tbej 
are  not  only  natural  but  lawful,  and  tbe  law 
implies,  from  the  very  nature  of  tbe  case,  a 
liceose  to  lay  baada  upon  each  t>tber  as  long 
as  the  motlfB  ud  poivose  are  innooat  and 
harmless. 

See  Hoekert.  Chicago,  M.  dt  St.  P.&  Oo.  » 
Wis.  549;  AdAau  v.  FYteman,  18  Johns.  408, 

7  Am.  Dec.  827;  Cooley,  Torts,  p.  8(»;  TKaser 
V.  Jarria,  44  Wis.  390. 

The  verdict  is  conclusive  as  to  the  innoceooe 
of  the  defeudanl's  purpose. 

Cooley,  TorU,  163. 

No  finding  or  proof  of  negligence  was  nads, 
and  oerlainly  n^igenoe  cannot  be  inmmtA 

by  tbe  court.'  The  oonrinsion,  tbmfore,  h 
irresistible  from  this  record  that  tbe  injury  to 
the  plaintiff  was,  in  the  eye  of  the  law,  acci- 
dental. 

An  accident  may  be  the  unexpected  resolt 
of  a  voluntary  act  ■ 

Schneider  v.  PromdetU  L.  Int.  Co.  84  Wis.  80; 
Biefet  V.  Trat>eler8  L.  In*.  Oo.  84  Wis.  HM; 
Barry  v.  United  Siatca  Mvt.  Aee.  Am. 
Fed.  Bep.  712, 181  U.  8.  100,  88  U  ed.aO. 

If  the  wrong  and  the  resulting  damage  ue 
not  known  by  onmauni  esperience  to  be  na lax- 
ally  and  usually  in  sequence,  and  tbe  damage 
does  not,  acoordhig  to  tbe  ordinary  coarse  of 
events,  follow  from  the  widi^.  then  Ac 
wrong  and  the  danafn.  an  not  snffldntly 
conjoraed  or  concatenated  as  cause  and  eSeet 
to  support  an  action. 
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Cooley,  Tottfl,  p  00.  See  Addison,  Torti, 
p.  6;  Monk's  Underbill,  Torts,  p.  16. 

No  case  or  priaciple  can  be  'foand,  or  If 
found  can  be  maioralDed,  sabjectfng  an  fndi- 
vidu^  to  liabflity  for  an  act  done  iviuout  fault 
on  bis  part.  All  tlie  cases  couc^e  that  an  In- 
jury arisaog  from  inevitable  accident,  or, 
whicb  in  mw  or  reason  is  the  same  tbing, 
from  an  act  that  ordinary  buman  care  and 
foreeigbt  are  unable  to  guard  against,  ts  but 
the  misfonune  of  tbe  sufferer,  and  lays  no 
foundation  for  legal  responsibility, 

Bartey  v.  lAinlop,  1  Hill  &  D.  Supp.  104; 
Wakemanv.  ^inmiu,  \  Bing.  2l3;  Bullock  v. 
Bahc-H;  5  TVt-ii/l.  301. 

There  was  uo  ne^liguDCo  iu  tills  case. 
See  Baltimore  £  P.  It.  Co.  v.  JantB,  Wt  U.  S. 
441, 24  L,  ed.  506;  Whitlaker'9  Pmitb,  Neg.  p. 
2;  Rav,  Nt-qlitrf^noc  of  Iiiiposi  d  Puties,  p.  183; 
HufM!  v.~i'ot^k(r>i.  6  Com.  H>.\>.m,  104  N. 
Y.  4^1,  58  Am.  Rep  522;  D-"'j<iii  v.  Gham- 
piain  Tr<ii(Kp.  Co.  5ti  X.  T.  P;  f.-'flua  v.  Union 
Fetru  Co.  84  N.  Y,  400,  38  Am.. Hep.  53% 
Bumek  ^  Baieoek,  iupra. 

Tbe'acnon'of  tlie  bacilli  according  to  all  tbe 
teslinioiiy  produced  the  bone  dcj-tructlon. 

Here  Wii-^  au  iutervenint;  caii^te  that  could 
not  have  bCfD  apprelieuded  ami  for  which  de- 
fendant wpis  ID  DO  way  rt's[KJiis!ble. 

Vramlall  v.  Goodn'cfi  Traui^r,.  Co.  16  Fed. 
Rep.  84;  Mareiii  v.  airnrjo,  .»/.  <£  St.  P.  R. 
Co.  11  L.  K.  A.  506.  79  ^yW  HO;  -Alleghh'y 
City  V,  Zimmerman,  9.^  Pa.  287.  40  Am.  Rep. 
C43;  Sercatius  v.  PicJiH,  34  Wis.  299;'  Stetcart 
V.  Hi  pan,  38  Wis.  590;  Tnffram  v.  Jtankin,  47 
Wis.  409.  32  Am.  Rep.  762. 

Memra.  Byan  &  BXerton*  for  respond- 
eol: 

Infants  are  liable  in  RCtir<wan<t\oe  ex  del ieto, 
whether  founded  on  positive  wrong*,  aa  tres- 
pass, or  assault,  or  coni-tructive  torts  or  frauds. 

2  Kent,  Com.  241;  3  Cooley,  Bl.  Com.  120, 
7iott4:  Hutekitigy.  Engci,  J7  Wis.  237. 

Wlicte  an  infant  commits  a  wroDg  to,  an- 
other, whether  undrr  sevenyearsiof  age  orup- 
wanla,  whether  willfully  or  neglifientlyi  or  by 
tbe  direct  applicalion  of  force,  or  the  indirect 
resnlfe  of  force,  the  law,  while  regarding  bis 
youth  ur  inexperience,  and  making  due  allow- 
ance  for  absence  of  evil  intent  or  capacity  for 
eril  intent,  proceeds  upon  tbe  reason  that 
damages  directly  resulting  to  another  from  the 
wron<;  he  has  committed  ou^ht  to  I>e  recom- 
pensed. 

Cooler,  Torts,  98,  99;  Hutrtiingv.  Bnfftl, 
aupra;  Milton  I^ImoI  JHst.  Xo.  1  v,  Bragdou, 
23  N.  U.  507;  Zoueh  v.  Partont,  8  Burr.  1803; 
JennitigtY.  Rundalt,  8  T.  R.  335;  Conicqi/  ^ 
Beed,  66  Mo.  346,  27  Am.  Rep.  3.'51;  Olio-r  v. 
MfVleUan,  21  Ala.  675;  Jiar/tam  v.  Turbeoille, 
1  Swan,  437.  67  Am.  Dec.  782;  Bullock  v.  liab 
eoek,  8  Wend.  891 ;  Peterson,  v.  Bagner,  59  Ind. 
180,  36  Ana.  Rep.  81;  Covktijtv.  Tiiompioii,20 
Barb.  218;  Neat  v.  Gillett,  28  Conn.  487. 

Tbe  party  who  commits  a  treepassi,  or  other 
wmngful  act,  is  liable  forallttie  direct  iirjury 
resoliing  from  such  act:  although  such  re^tuft- 
ing  injury  could  not  have  been  contemplated 
as  tbe  probable  reanlt  of  the  act. 

8  Satb.  Dam.  714;  MeNamam  r.  Olinion- 
wme,  a»  vis.  M7;  61  Am.  Rep.  7SS;  OHvtfy. 
La  Valle.  M-  WK  BSH.  -'Stetarrt  y.  Ripon, 
"WU.  5»4;  Brown  v;  mieago,  M,  A'St.  P.  R. 


M  Wis.  84S;  Ekrgptt  Y.  Jfew  Fork,  96  H. 


Iiyon.  X ,  delivered  tile  opinion  of  the  court: 

Several  errors  are  assigned,  on^  three  of 
which  will  be  consldtr^. 

I.  Tbe  jury  having  found  that  tbe  defendant. 
Id  touching  toe  plaintiff  with  his  foot,  did  not 
Intend  to  ao  trim  any  barm,  counsel  for  de- 
fendant raalDtaln  thiU  the  plaintiff  ba^  no  catue 
of  action,  and  that  defendant's 'tnotltflff' ra^ 
judgment  on  tbe  sppcjjil  vordirt  .ilinuld  have 
been  granted.  Ili  suppori  of  tliin  proposition 
counsel  quote  from  2  Gncnlraf  on  Eviiicnce.g 
88,  therulethaftbiit  tlifinirotion  t<KloIiarm  is 
of  the  feswnce  of  fin  assault."  tiuch  is  the  rule, 
no  doubt,  in  actions  or  ^rpflecatibns  for  mere 
assaults.  But  this  Is  W  Adtlori  td  recbVer  lam- 
ages  for  an  aHeg"(i  n«s;inU  aiirl  Imiti  iy.  Id 
such  case  the  rule  i\  correctly  8l.iff  ii  id'nwny 
of  the  auihoHties  cited  by  counsel,  that  plain- 
tiff mi]9t  show  either  that  the  intention  was 
nnlawftil,  or  that  the  defendant  is  in  fault.  If 
tbe  intended  act  ii  nolawfttl,  the  inteDfion  to 
commit  it  must  necesJwrily  be  unlawful. 
Hence,  as  applied  to  this  case,  if  the  kicking 
of  the  plaintiff  by  the  defendant  was  an  unlaw- 
ful act,  the  intention  of  the  defendant  to  kick 
him  waa  also  unlawful.  Had  the  parties  been 
upon  the  play-grounds  of  the  school,  engneed 
in  the  usual  Doyish  sports,  the  defendant  bemg 
free  frgm  malice,  wantonness,  or  negligence, 
and  intending  no  harm  to  plaiotifl  in  what  he 
did,  we  should  hesitate  to  hold  the  act  of  the 
defendant  unlawfal,  or  that  he  could  be  held 
liable  in  this'  action.  Some  consideration  is 
due  to  the  implied  license  of  tbe  play-grounds. 
But  it  appears  that  the  injury  was  inflicted  in 
the  school,  after  it  bad  been  called  to  order  by 
the  teacher,  and  after  the  regular  exercises  of 
the  school  bad  commenced.  Under  t^esc  cb- 
cumstances,  no  implied  license  fo  'do  the  act 
complained  of  existed,  'and  such  net  was  a  Eo- 
lation of  the  nrder'and' decorum  of  the  scliool, 
and  necessarily  unlilwfnl.  Hence  we  are  of 
the  opinion  that,  under  the  evidence  and  ver- 
dict, the  action  may  he  sustained. 

n.  Tbe  plaintiff^ testified,  as  ft  iHtness  In  his 
own  behalf,  ss  to  tbe  circumstances  of  tbe  al- 
Icgwl  injury  inflicted  upon  bim  by  the  defend- 
ant, and  nlso  In  regard  to  the  wound  he  re- 
ceived in  January,  near  the  same  knee,  men- 
tioned in  the  speciiil  verdict.  Tbe  delendant 
claimed  that  such  wound  ^vas  the  proximate 
cause  of  the  injury  to  plaintiff's  leg,  in  that  it 
produced  a  diseased  condition  of  the  bone, 
which  disease  was  in  active  progress  when  he 
received  tbe  kick,  and  that  sucb  kick  did 
no^hiagmote  tbap  to  change  tbe  location,  and 
perhaps  suniewhat  hasten  tbe  prot^rcss,  oi  tbe 
disease.  '  The  testimony  of  Dr.  Bacon,  a  wit- 
ness for  plaintiff,  (wlio  was  plaintiff's  attend- 
ing physician,)  elicited  on  cross  exapaiuation,' 
lends  to  some  extent  to  establish  such  claim. 
Dr.  Bacon  first  saw  the  injured  leg  on  Febru- 
ary 25,  and  Dr.  Phlller,  also  one  of  plaintiff  s 
witnesse-s.  first  saw  it  March  8.  Dr.  Phillor 
was  called  as  a  witness  after  tbe  examination 
of  the  plaintiff  and  Dr.  Bacon.  On  bis  direct 
exaniaation  be  testified  as  foUowa:  ''1  beard 
tbe  testtmcmy  of  Andrew  Yoaburgb  is  regard 
to  bow  he  received  tbe  kick.  On  February  90, 
Prom  his  playmate.    X  heani  read  tbetestimony 
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t>r  Waa  More,  and  heard  where  be  eald  he  re- 
ceived  thia  kick  on  that  day."  (Hiss  More 
bad  alreatly  testified  that  she  ■w^is  the  teaclier 
of  the.  Bcbi^oI,  aotJ  8BW  (lefeodaul  c<tuudlDg  In 
the  aiila,  him  ■eaL^aad  kicklns  acrow  the 
aisle,  UUiBs  the  prdt«St)  The  following 
question  was  then  propounded  U>  Dr.  Philler; 
*  After  hearing  tbat  testimony,  and  what  you 
know  of  ihe  case  of  tbe  boy,  seeing  it  on  the 
8th  day  of  March,  wlmt,  in  your  opinion,  was 
the  exciting  cause  that  piouuced  the  inflam- 
matioD  tbat  you  saw  io  that  boy's  leg  on  tbat 
dav?"  An  objection  to  this  question  was  over- 
ruled, and  the  witness  answered:  "The  ex- 
citing cause  was  the  injury  received  at  lliat 
day  uy  the  kick  ou  the  s'liiu  l<one."  It  \vi)l  be 
uuacrved  that  tlie  sIilivc  ijiir^tioD  to  Dr  Fliiller 
callBforfaisopinjooasa  medical  expert,  based 
lapartupoB  ue  testimony  of  the  plaintiff,  as  to 
what  waa  tbe  proximate  cause  of  the  injury  to 
plaiuUirs  leg.  Tbe  plalotUC  testified  to  two 
wonndt  npon  Ills  leg,  elfher  of  which-  might 
bave  been  such  proxtmatp  cause.  Without 
taking  both  of  tbeee  wounds  into  conslcleratlon, 
the  expert  could  kItc  no  IntelUgent  or  reliable 
opinion  as  to  which  of  tbem  caused  the  InJuiT 
complained  of ;  yet,  to  tbe  hypothetical  ques* 
tlon  propounded  to  biro,  one  of  these  probable 
causes  was  excluded  from  the  consideration  of 
the  witness,  and  be  was  required  to  glre  bis 
opinion  upon  an  Imperfect  and  Insufficient  hy- 
pothesis,— one  wblcb  excluded  from  bis  con- 
sideration a  material  fact  eMentla]  to  an  Intel- 
ligent opinion.  A  considerafioo  by  the  wlt- 
nem  of  the  wound  received  tbe  ^alntlff  In 
January  being  ihus  preveoted,  tbe  wltneaB  bad 
but  one  fact  upon  wblcfa  to  base  bis  opinion, 
to  wit,  tbe  fact  tbat  defendant  kicked  plain 
tiff  OD  tbe  ahin-bone.  Based,  as  It  necessarily 
was,  on  that  fact  (done,  the  opioioD  of  Dr. 
Philler  that  the  kick  caused  the  Injury  was 
iDevitable,  wh«i  had  tbe  proper  hypothesis 
been  autanltted  to  him,  his  opinion  mwit  have 
beeo  different  Tbe  answer  of  Dr.  FbiUer  to 
tlie  hypothetical  qnestion  put  to  him  may  have 
bad.  probably  did  have,  a  controIHDginnueDee 
with  the  Jury,  for  they  f6imd  1^  tbdr  venUct 


tbat  bis  oplnlob  was  correct.  Surely  there  caa 
be  DO  rule  of  evidence  which  wHl  tolerate  a 
b  vpolhetical  question  to  an  expert,  calline  for 
his  opinion  in  a  matter  vital  to  the  case,  Wnich 
excludes  from  his  consideration  facts  already 
proved  by  a  wiiness  upm  whose  teatimraiy 
such  hypothetical  question  Is  based,  wboi  a 
consideration  of  such  facta  by  tbe  expert  Is  ab- 
solutely essentia)  to  enable  bim  to  form  an  in- 
telligent opinion  concerning  sucb  matter.  Tbe 
objection  to  the  question  put  to  Dr.  Philler 
should  baTe.lieeD  auatalned.  The  error  in  per- 
mitiing  tbe  witnesa  to  answer  tbe  question  ts 
material,  and  neceasHTily  fatal  to  tbe  judgment. 

III.  Certain  questions  were  proposed  on  be- 
half of  defendant  to  be  sqbmlttud  to  the  jury, 
founded  upon  the  theory  that  only  such  dam- 
ages could  be  recovered  as  the  defendant  miglit 
reasonably  be  supposed  to  l»Te  contemplated 
aA  likely  to  r&sxilt  from  bis  kicking  the  plain- 
tiff. The  conn  refused  to  submit  such  quea- 
tlona  to  tbe  Jury.  Tbe  ruling  was  correct. 
Tbe  rule  of  damages  fn  actions  for  torts  waa 
held  In  Broun  v.  Ghieago,  31.  A  St.  P.  R.  Co., 
54  Wis.  842,  to  be  that  the  wrong-doer  is  Hable 
for  all  injiuies' r<  suiting  directly  from  tbe 
wrongful  act,  whether  they  could  or  could  not 
have  been  foreseen  by  bIm.  Tbe  chief  Justice 
and  tbe  writer  of  this  opinion  dlBsenteo  from 
tbe  judgment  in  that  case,  chiefly  because  we 
were oitfae opinion  that  the  complaint  stated 
a  cause  aclioa  «r  coniractti,  and  not  ex  ds- 
IMo,  and  hence  that  a  different  rule  of  dam- 

6 ages — tbe  role  here  contended  for — wasap- 
Hcable.  We  did  not  question  that  the  rule 
I  actions  for  tort  was  ctwrectly  stated.  That 
case  mice  this  on  the  question  of  damages. 
Tbe  remaining  errors  ass^ned  are  upon  tbe 
rulings  of  tbe  court  on  objections  to  teromooy. 
These  rulings  are  not  very  likely  to  be  repeat- 
ed on  aoother  trial,  and  are  not  of  auflScient 
importanoB  to  require  ■  review  of  tbem  on  thin 
appeal. 

T^e  judgment  €f  Me  eireuit  eomrt  imuC  be  n- 
eersMf,  and  the  cause  will  be  remanded  for  % 
new  trial 


CALIFORNIA  SUPREME  OOITRT. 


Thomas  FLYKN.  Appt.^ 

W.  P.  DOUGHERTY,  Bc^A 

(  OaL  ) 

1.  A  eomtntct  to  out,  ftonlah  mnd  deliv- 
er the  0ton»  worfe:  of  »  bnildlng-  is  ex- 


NoiB.— Statute   of    Fraudft;    dUtinctUm  between 
MittfiS  penmiOtaanilaaretmentMforwAt  mul 
later. 

Tbe  eariler  BnBUsh  oases  held  that  executory  oota- 
tracts  for  the  sale  of  porsonal  property  were  Dot 
wtthlQ  the  Statute  oflPmuda.  Towen  Oabome. 
1  Stranae,  SOB:  Alexander  v.  Comber.  1  H.  Bt.  M; 
Claytou  V.  Andrews,  4  Burr.  SIOI, 

But  tbese  oases  hsv<c  been  o  vemiled  \)j  later  Kif- 
Hrii  decialona.  Bondean  t.  Wyatt,  S  B.  BL  Stk 
Cower  V.  BMon.  T  T.  B.  la 

And  made  abaolule  also  by  tbAttzynn  tems  of 
tiw  later  SUtute  of  •  Oeo.  IT.,  obap.  1^  I T. 
14  U  B  .  A. 


oepted  from  tbe  Statute  of  fTaoda  aaOar  Chr. 
Code,  117401  as-^sn  aKraament  tomansfkeiure  e 
tlilns  from  materlala  furaialiedlif  tteanaaatai^ 
tucer  or  another  peiaon." 

8>  A  aonaidteaaBot  atoBdoaagronsdaoa 

called  to  the  attenttoQ  of  tbe  court  and  tbe  plate- 
tiff  at  tbe  time  tliemotloo  therefor  was  made. 


And  they  are  also  to  oonfllot  with  tbe  whole  cur- 
rent of  American  oasea.  Bee  amonir  naarotben, 
Bennett  t.  Nya^  4  G'.  Greene,  4Ut  Newmaa  v.  Mor- 
ris, 4  Harr.  ft  HoU.  4SI;  Bdwards  v.  Onnd  Trunk 

R.  a>.  48  Me.  879;  Pitkin  v,  Noyea,  48  N.  H.  XH:  Ga- 
S(m  V.  Oiedy.  <  Ua.  U4;  Bennett  v.  HuU,  10  Jokna, 

au. 

Teats  and  mte. 

The  BngUah  rule  for  dIstlogtilshlBK  betweea  salca 
aitd  avteenienta  for  work  and  labor  is  qolte  etearly 
mdioated  by  tbe  langoafe  of  tbe  BtatateSOoo. 
ITh  obap.  14, 1 7,  wfalob  expressly  Inolndea  all  eosio 
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APPEAL  bv  plBtadff  a  jndgmeiit  of 
tbeSvMnor  Ooart  for  tbe  OitT  and  Coun- 
ty of  Ban  Francisco  tg  favor  of  cfefeodant  in. 
sD  action  tvoafdft  to  recover  danngei  for  ao 
Alleged  breacb  of  contract  Hevened. 

Ttte  oaso  aofScltntly  appean  fn  the  otriQloa. 
Mr.  BdwftWl  R.  Tmylov.  aritb  Mr,  W. 
OoodMlDWv  for  apfwUaiit : 
Tbe  ptenat  eaat  ta  wHtaont  tUe  Statute  of 
Frauds,  because  It  did  not  cover  an  agrcenent 
for  tbe  nle  of  goods  wUbin  the  neaniog  of 
the  itatttto:  and  becanse.tbe  oootract  -im«  as. 
aenCiaUyoM  for  labor  and  material  to  be  sup 

*A  desMoD  wM  reaahed  In  thla  oaae  In  depart- 
ment on  May  80,  UBl,  and  the  Judgment  of  tbe 
<x>urt  below  was  amtmed,  A  rehearing  In  ^ank 
-was  •ubeeqoentb'aivUed  Cor  and  gxanted,  after 
which,  the  oplnKHt.gfwm  herewith  mm  handed 
'down.  [Sep.] 


pttedfoi  buOdtogt  aod-not  one  fbr  supply  ttf 
movable  goods.  ' 

Dec,  m'  * 

The  subject  matter  of  tbeiCMitTaot  ts  forfor- 
nlsbiog  material,  wbfcb,  In  tbe  cctaiemplaUoD 
of  tbe,  cootdtcUor  parrtea,  was  to  eater  into 
tbe  oomperitton  of  a  ooildiag.  Thla  furniahes 
a  broad  dfstinctioa  betweeo  this  case  aod  tbv 
oVdfORrv  «ale  of  a  ehattel. 

Benjamin.  Sales,  4tb  Am.  ed.  §108;  OotUrM 
T.  Af*Sey,  6  Taunt.  838;  Tripp  v.  Armitage,  4 
Hees.  &  W.  687;  Olarit  v.  mmer,  11  Meea.  & 
W.  848:  GmrtHght  v.  Utewtt,  18  Barb.  405; 
Pltipp»-v  Mtlfartane,  8  Ulna.  109.  74  Am. 
Dec.  748;  I>utch  v;  Mead,  4  Jooes  &  8.  429; 
Low  r'.  Andretea,  1  Story,  48;  SettnM  v.  Nye, 
4  G.  Greene.  410;  Crockett  v.  Seribner.  04  Me. 
447;  Oumminga  v.  DenneU,  26  Ue.  897;  Mead 
V.  Om,  88  Barb.  803;  Sirren  v.  aUara,  62 


traotB  of  «ale,aiaiouirb  the  goods  "mar  oot  nttbe 
ttrae  be  aotually  made,  procured  or  provided  or  fit 
or  ready  for  delivery."  and  is  as  foUows:  "  If  tbe 
oontrmct  be  such  that  It  tUI  result  In  the  sale  of  a 
'Crbattel  then  It  conBtttutea  a  sale,  but  if  the  work 
mod  labor  be  bestowed  in  si^cb  a  maimer  as  that 
tbe  result  would  not  be  anything  which  oou  Id  be 
properly  said  to  be  tbe  tubfect  of  sale  the  action  is 
for  work  and  latMr."  Lee  v.  Orlffln.  1  Best  ft  8. 
372. 

But  on  the  other  hand,  under  towa  Revised  Stat- 
utes the  provision  as  to  writing  on  a  sale  of  per- 
i*oaal  property  doea  not  apply  where  the  property 
is  not  at  Oie  time  owned  by  the  vendor  and  ready 
for  delivery,  but  tabor,  skill  or  money  are  neces- 
sary to  be  expended  tn  producing  or  procuring  it. 
Brown  v.  Altui,  Sd  Iowa,  306;  Partridge  v.  Wlltsey, 
»  Iowa.  460. 

The  almpUcIty  of  tbe  Ehigllsh  rule  baa  commended 
it  to  many  judges  in  thla  country  even  when  they 
have  t>een  unable  to  adopt  ttfuHy  tieeanseofpreco- 
•dents  In  their  own  Jurisdiction. 

In  Itasaaehasetta  the  rulelstliataoontract  for 
tliesale  of  articles  which  tt>e  vendor  In  the  ordinary 
contse  of  bis  buainees  manuCactnres  or  procures 
for  the  genera]  market,  whether  on  hand  at  the 
ttme  or  not.  Is  for  a  sale  of  goods  to  which  tlie 
«tatate  applies,  but  If  the  goods  are  to  be  manufac- 
tured especially  for  the  pnrohaser  and  upon  fats 
special  order,  and  not  for  tbe  genenl  market,  tlie 
«ase  Is  not  within  tbe  statute.  Ooddard  Bhmey, 
115  Mass.  4fiB,  15  Am.  Sep.  112. 

A  oarefUl  examination  tit  the  speidflo  cases  col- 
lected below  wHlsliow  that  as  to  the  latter  part  of 
this  statement  relating  to  goods  made  on  special 
orders,  there  Is  little  if  any  conflict  in  the  Anieri- 
«an  oases,  altbongh  It  Is  pltdnly  a  limitation  of  the 
EngUsh  dootiiae.  As  to  the  tint  part  of  the  state- 
ment ooncemlag  contracts  for  articles  of  general 
mercbandtoe  yet  to  be  manufactured  or  procured 
tbere  Is  more  oonfllct,  although  It  may  be  said  to 
represent  quite  fairly  the  wei^t  of  Uie  modem 
itmerioan  authorities.  In  Hew  York  it  Is  saM  that 
the  ortterion  to  whether  ttie  woA  and  labor  re- 
quired to  prepare  tbe  subject  matter  of  tbe  con- 
tract for  delivery  Is  to  be  done  for  the  vendor  blm- 
Bdf  or  for  tbe  vendee.  Court  v.  Stewart,  19  Barb. 
455:Fllntv.  Corbltt,4I>aly.  40^  ToUieaameeirect 
aee  Osson  v.  Cheely,  8  Ga.  55L 

This  rule  as  Interpreted  by  many  New  York 
^lectalons  makes  any  agreement  to  manufacture 
An  article  a  contract  for  work  and  labor  only. 
But  some  of  the  later  cases  in  the  lower  courts 
In  tltat  State  favor  the  Massachusetts  distlnctKm 
mbA  bold  that  a  contract  for  the  manufacture  of 
ordinary  merchandise  is  a  sale.  No  decision  of 
tlie  New  York  Court  of  Appeals,  however,  has 
14  L.  R  A. 


SQOt toned  any  <diange  tn  the  earlier  rule,  and  this 
particular  qnestlon  has  nut  been  before  that  court 
tn  many  years. 

Another  rule  of  the  New  York  courts  applies  only 
to  chattels  tn  existence  and  holds  that  tbe  contract 
for  such  a  chattel  should  tw  deemed  one  of  sale 
even  chough  it  may  have  been  ordered  from  a  sel- 
ler who  Is  to  do  some  work  upon  It  to  adapt  It  to 
the  uses  of  tbe  porobaser.  Cooke  r..HlUard, »  N. 
Y.  31%  Downs  V.  Ross,  U  Wntd.  ank  Bates  v.  Cos- 
ter, 1  Hun.  4Q0. 

Thta  rule  Is  now  pretty  generally  established  both 
in  Bngland  and  America,  and  the  only  exceptions 
are  a  lew  enrty  cant,  which  are  now  overwtielni- 
tngly  submerged  by  later  deofsiona. 

Another  test,  now  generally  abandoned,  was 
whether  tbe  wod  and  labor  constituted  the  essen- 
tial part  of  the  contract.  This  rule  was  favored  In 
Oaeon  y.  Cheely.  8  Oa.  S64.  and  Pltfcln  v.  Noyes.  48 
N.  H.  2Bi.es  well  ssaoaie  eariy  ICngUidi  oases,  but 
to  BOW  ruie^  mentioned  asapnntioaltest. 

Speeiol  order*. 

A  contract  to  manufactore  a  set  of  ctroos  bents 
of  a  speclfled  kind  and  dimensions  tw  another  per- 
son Is  not  a  sale  within  the  Statute  of  Vkauds.  Hig- 
glns  T.  Murray,  78.  H.  Y.  SSSL 

A  contract  to  autuufaotare  a  pump  dittsring  In 
some  respects  from  ttmse  wirioh  tbe  vendor  then 
had  is  not  within  the  Statute  of  Frauds.  Parker 
T.  Bctaenck,  28  Barb.  38. 

An  agreement  to  manuftaoture  certam  **  drcu- 
lars  "  and  wraps  for  exclusive  use  in  the  purchas- 
er's bu^esB  and  not  adapted  to  any  other  purpose 
Is  not  within  the  Statute  of  Frauds.  Hinds  v.  Kel- 
logg. 87  N.  Y.  8.  B.  360. 

A  contract  to  mauufocture  lamps  dlOerent  from 
those  ususUy  kept  In  stoek  Is  not  wttbln  theatat- 
ute.  Bonncrfl  v.  Heuv,  U  Daly.  M. 

A  contract  to  procure  and  dethw  a  veSnl  frame 
hewn  and  prepared  according  to  certain  moulds  la 
not  within  tbe  statute.  Abbott  v.  QilobrlBt,  8S  Me. 

eeo. 

A  contract  to  make  the  wood  work  of  a  wagon 
Is  not  within  the  Statute  of  Frauds.  Cmoksliank 
V.  Burrell,  18  Johns.  A8,  9  Am.  Dec.  187. 

An  agreement  to  make'ten  stave  uaoliinss  for 
another  person  and  to  find  the  materials  ttierefor 
tonot  witbhi  tiie  Statute  of  Fnuids.  Spencer  v. 
Gone.  4X  Mass.  SS8. 

A  contract  for  a  carriage  to  be  manufactured 
upon  special  order  aooording  toa  parthnihir  BXtdel 
to  not  within  tbe  statiite.  3MndkeT.Mfc,H  Wis. 
487. 4S  Am.  Rep.  m. 

A  oontraet  for  a  chariot  to  be  made  to  not  wUhln 
the  statute.  (The  decision  Is  put  oa  the  ground, 
which  is  abandoned  In  later  cases,  Uiat  tbe  atatute 
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Bartk  517;  Onokthank  v.  Bttmil,  19  Jofaoi. 
68,  9  Am.  Dec.  187;  Donovan  v.  WiUmnif  H 
Bftri).  188;  SemtUvu  FiUiA.  8  Cow.  it&i  Bron- 
ton  V.  Wiman,  10  Barb.  406;  Ooddard  t.  Bin- 
nry,  116  Uaas.  440,461.  15  Am,  B«p.  112:iVr- 
m)n»  T.  Louekt,  4  RohL  216;  Mirer  T.  Bowarth, 
BUpra;  Caton  v.  C/iMty,  6  Qa.  654. 

dfr.  J.  B,  Patton,  witb  Mr.  ChsrlM  F> 
WUflOXt  for  respondeot: 

Tiiere  are  three  diflerent  rules  of  copstrac- 
Uon  of  the  17tb  sbctioa  of  the  SUtute  of  Frauds. 
tI7.:  the  EoKlisb,  Masaacbusetle.  and 
Toric.  The  EogUsb  rule  lars  slress  upon  the 
juiint  UB  to  wbemer  Uie  article  bargaioed  for 
caD  be  reftarded  as  goods  aed  chattel  capAUe 
of  sale  at  the  time  of  deli  my. 

Leev.  Qriffin,  I  Best&8.  378,  died  in  Ben- 
jamia.  Sales,  6tfa  ad.  p;  119. 


The  MflSMcboaetta  ra}a  jnafaily  reguds  the 
point  whether  the  producis,  at  the  t&e  atlpo- 
lated  for  ddlTCry.be  mtaidad  «■  "ioodiud 
wares"  in  ttx>  senae  of  bebg  general^  niatfcet- 

able.  1         •  ■■' 

Ooddard  t.  A'aiuy,  115  3Um.  460, 15  Am. 
Rep.  118.  .  . 

The  New  York  nrie  is  still  differeiU  and  Is 
substantially  to  the  «ffAt  ttat  an  acicemeBt 
for  ibe  sale  of  a  commodity  notrlti  MMtenQe  M 
the  time  of  the  maktDguf  the  ccotnot  la  nota 
contract  of  sale. 

Orookthank  Burreil,  18  Johns.  56,  ft  Am. 
Dec.  187;  SeuwU  v.  FUeh,  ft  Caw.  3I5(  /W- 
Mm«  V.  Lotuki,  4  fMASlfl;  Dommn  v.  BW- 
wn.  26  Barb.  1S8. 

TheEngnsh  rule  seems  to  be  the  fnoat  logi- 
cal and  least  confu^ng,'and  Was  rdcbgofzed  aft 


(tnesnotbf>t»>rto«teantoir<KmtrBatB.)  Towmr. 
Osborne,  l  Strange,  BOO. 

A  oODtraoS  to  bnlld  a  carriage  for  soother  partly 
under  Us  dlreoCton  is  not  wftbln  tbe  SUtute  of 
Frauds.  Ooddard  v.  Bloney,  115  Hun.  4S0, 15  Am. 
Rev.  m. 

A  uoatntet  for  «  carriage  wiilob  is  then  onlj 
parttr  Bnlshed,  and  vbfoh  ordered  to  be  tiDlsbed 
acconlhifr  to  aptxUo  directions,  Is  doC  a  contract  of 
sale  wltbln  the  Statute  of  Frauds.  (Id  thte  caee  It 
was  firoved  that  the  manufacturer  at  die  tUae  of 
the  orderdid  oK^intMid  toQalsh  any oorrlaKea  that 
season  unless  on  apeolal  orders.)  Mixer  v.  How- 
arth,  S8  UasB.  20fK  82  Am.  Deo.  369. 

An  agreement  to  fOnntob  a  marble  moBumeot  to 
be  comtrueted  of  several  pieces  then  in  pzinteaoe. 
sod  to  polish,  letter  sad  flnish  the  monument  and 
TCt  it  np;i«an  afrreeOieDt  to  maoufaeture  the  monii- 
meot  and  is  DoCWUUn  the  Statute  ocnvnda.  Mead 
V.  Ouso,  8K  Rarb.  £02. 

'  A  eontraet  for  giave.«touee  to  be  made  is  unt 
wfUIn  the  statute.  Mstttwa  v.  Westcatt.  U  Vt. 
m.  Cmtnu'  WtdCenden  v.  WUson,  as  U.  CL  B. 
442. 

The  Canada  statute  Under  wtifob  this  last  case  is 
decided  isstiailar  toibat  of  England,  above  quoted, 
and  amy  serve  to  explain  the  oonuict  here. 

A  contract  tursunglcal  instrunaenta  to  be  made 
from  tbe  vendor's  materials  Is  not  within  the'  stat- 
ute. Allen  v.Jarvis,  30  Conn.  2S. 

A  eontract  to  make  brloJc  uud  deliver  tbupji  to 
one  who  Is  to  select  .tbe  apot  and  tbe  viay  for  the 
manuteoture  Is  not  for  a  aile  but  formanufactute. 
O'Neit  TwHew  Yevk  &  SUver  Peak  HIn.  Co.  3  Kev. 
Ul. 

A  contract  to  print  fiOO  copies  of  uocrtain  trcutiae, 
to  wblob  a  dedtcatlOD  Is  to  b«  prt'tlxed  at  a  certain 
price  perBhcetincludinKpwer,.tsnnta  wie.  Clay 
V.  Yatea,  1  Huriat.  ft  N.  ITS. 

A  contract  to  procure -materials  of  a  BpeuiAed 
quality  and  manufacture  sioukinti  sboddj  la  not 
within  thesiatute.   Deal  v.  Maxwell,  51  N.  Y.  662. 

An  agrsement  to  furnish  oiatfruU  for.  and  pre- 
pare,  fit  and  put  up  portable  bouM>B  is  not  a  con- 
tract of  Bale.  Phlpps  v.  McFarlune.  8  Minn.  100, 74 
.  Am.  Dea  ;4& 

An  agreement  to  fumlsb  materials  and  do  the 
carpenter  work  end  turaing  for  oortaln  buildings 
tsnotforasafeof  troodswlthlntbestatute.  Court- 
Tifrbt  V.  Stewart,  IV  Barb.  4A5. 

■  A  «OQbw>t  f or  a  set  of  leeth  to  \ic  luaDUfaotured 
fora  person  Is  a  sale.  Lee  v.  OrjfQn,!  Best  MS. 
X}7.'WL.J.Q.  B  92. 

lilts  would  olearty  be  decided  otherwise  under 
any  rule  of  tbe  Amoiican  eouits. 

A  contract  for  f  uroliiihlag  botlem  to  a  tt^p,  which 
tDclndsstbe  perfonnnttceofleoaipllssted-work.  is 
a  oontraot  ior -wotk  and  labor;  Angto  Bgyptto 
Nav.  Co.  v.  Bcnala,  fj.  B.  lA  G  P.  St. 
14  L.  R.A. 


A  contract  to  send  abroad  and  order  goods  for 
another  is  not  within  tliettstute.  Bird  v.ilublln- 
brlnk,  1  Blob.  I*  m 

Xanitfaawe  of  ordtnofV'brtMM  AW  Msontlng  I* 
•psHol  dfrvcttoniw 

.A  contract  for  oandles  not.  yet  manufactured  Is 
for  the  sale  of  goods  vltliin  the  meaning  of  tbe 
Statute  of  Frauds.  Gardner'?.  Joy,  S  Met  17T. 

A  contract  to  turolsb  another  with  tallow  to  be 
prepared  or  manufactured  Is  for  a  sale  within  the 
meanlngot  the  Statute  of  Frauds.  lUmb  v.  CTaf  ta. 
53  Mass.  363. 

A  contract  for  a  quantity  of  ptsntrs  tOr  ship 
building  to  be  dpllvered  at  a  future  time  is  fbr  a 
salt-  of  poods.   Waterman  v.  McIgs.  JW  Uass.  4W. 

A  contract  to  furnish  blocks  for  blocklog  a  Alp 
is  a  sale.  Flckett     Swift,  41  He.  (15,  68  Am.  Deo. 

at 

A  contract  to  'buy  the  apOke4  that  sbontd  be  sawn 
at  a  mill  is  a  sale  within  tbe,meai;itDg  of  tbe  statute^ 
PrascoLt  v.  Locke,  51 X.  H.  94,  If  Am.  Uep.  56. 

A  contract  for  all  tbe  pelts  that  may  be  taken  off 
wltbln  a  certain  time  is  a  sale  wltbln  tbe  statutCL 
Gilmao  V.  HUl,  :i8  N.  Et.  311. 

A  contract  for  goods  not  yet  manufactured.made 
with  any  Qtber  person  than  the  manufacturer.  Is  a 
sale.  Millar  t.  Fttsgibbons,  t  Daly,  SOB;  Joy 
Schlo!«.l£  Daly.  688. 

A  contract  for  the  maoufaeture  Of  ordinary  tner- 
cbandisc,  nis'le  with  one  who  manuf  a(.>tiirGe  it  tor 
all  who  traiTic  la  it.  is  a  sole,  Faaslac  Mfg.  Co.  v. 
U(dIman,8Daly,4p5. 

In  conflict  witb  tbe  rule  laid  down  In  the  above 
oases  are  the  following,  of  wbfch  it  wtU  be  notlood 
that  none  are  recent: 

A  contract  for  naUa  which  are  not  yet  made  is 
not  within  tbe  Statute  of  Frauds.  SeiraU  T.  Fttch» 
8  Cow.  21$. 

A  contract  to  manufaotur*!  and  deliver  a  qaan- 
tlty  of  paper  Is  nut  wittOn  the  statute  of  Frauds. 
Paraoos  V.  Loucks.  46  N.  Y.  17,  8  Am.  Bcp.  517. 

A  contract  for  1 ,000  molaeees  sbooks  and  beads  t» 
be  manufactured  Is  not  witbin  the  statute.  Bob- 
ertt*oo  V.  Vaughn.  6  Sandf.  1. 

A  contract  to. maaufacture.  furnish  and  deliver 
a  oertaln  gusntity  of  beer  each  week  for  a  certain 
period  is  not  wltitln  tbe  Statute  of  Frauds.  Ik) no- 
van  V.  Willson,  »  Barb.  188. 

A  contract  to  deliver  flour  to  be  ground  out  of 
wheat  which  tbe  promisor  has  banroloed  for.  but 
not  vet  reoeived.  Is  ft  r  work  and  tabor  only,  and 
not  within  the  ."tatute  of  Frauds.  Bronsoo  t.  Wi- 
man, 10  Barb.  400. 

A  contfuot  (or  oak  ptna  to  be  made  from  slabi  is 
uQt  within  the  statuto.  Ororea  v.  Oui^  8  Maule 

An  agreement  to  manu(actnt«  staves  out  of  » 
particular  lot  of  lumber  .already  out  for  that  par- 
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Ihe  true  rule  in  Ccolr  v.  Millaril,  Go  N,  T. 
358,  and  as  far  as  possible  was  followed  by 
the  court  ID  tLat  ca«^,  wMle  not  OTCrtiiining 
the  rule  already  establislied  in  that  State  Tty' 
precedentsJ 

See  Smith  v.  NewTork  (Vnf.  H.  Co.  4  Keyes, 
180;  Iknem^.  'Soss.  23  Wcud.  270;  Garbntl  v. 
Wni»,n,  5  Barn.  &  Aid.  613;  Smi'h  v.  Surnnm, 
fl  Barn.  &  C.  561;  Brown  v.  Sa7>born,  81  Miin. 
■403:  Prescott  y.  /x)cAe,  51  N.  H.  94,  18  Am. 
Rep:  55;  W6!fenden  v.  Www,  33  tJ.  C.  Q.'B; 
442;  laaoes  vl^ardy,  1  Cab.  &  E.  1S§7,  

Pa-tereon,  J.,  dolivertd  the  opinion  of  the 
Oourl: 

Tljconly  qiiesIioD  involved  in  this  appeal  is 
Ti-hflluT  Ilie  coiiinict  of  (he  plamliff  'to  fill, 
furDisIi.  ami  deliver"  to  defeuqant  "llie  stone- 
-woffc  of  tbe  asylum  to  be  boftt  H  K^uvxi  nta- 
aocordinc  lo  Ibe  plans  and  specifi ration^ of 
Mr.  Jacob  L''!] A-  '^-■n  :i!  '-M((>ft--,"i-;  within 


POM.  to  not  wltbln  the  atatnte.  Crockett  v.  Scrfb- 

A  oontnoC  for  the  future  deUveryof  140  backs 
and  ■tripe  for  belting  not  tbeix.on  band  fa  not 
wltblDtheatatote.  CiuniiiliigaT.DeDbett.mie. 
9BT. 

Aooatraet  fttreider  tobe  pioeuTDd  andxeHned 
iaaaakL  SeyaaiourT.  DaTlB,S8Bndf.SV. 

FtnUihing  artieieB  already  in  ertetenee. 

A  contract  f  oran  un&nlabed  article  to  tw  flnisbeil 
mod  delivered,  wbloli  the  vendor  keeps  tai  that  state 
to  fflTe  the  porohaser  a  choice  as  to  ttie  flnisblnff, 
is  a  sale.   Flint  v.  Corbltt,  6  Daly,  4». 

A  contract  for  the  sale  of  lumber  then  ezlstlaK 
but  to  be  drened  and  cut  faito  required  siHe  for 
surfaoe  boards,  tiap  boards  and  m^bed  oeflInK, 
la  one  of  sale  within  tbe  Statute  of  Rauda.  Oooln 
V.  UUlMTd.  65  N.  T.  SGK. 

A  contract  for  a  marble  mantel  to  be  set  up  with 
«ertain  altemtlow  and  fixtures  Is  an  agreement 
for  sale.  KtbtStannoBa  v.  Woodruff,  1  Tbomp.  ft 
aSL 

A  oontraot  for  plank  is  for  a  sale  of  goods  al- 
though it  to  etipulated  that  the  vendor  shall  saw 
them  into  plaok  of  various  dimensions  under  di- 
rection of  the  purchaser.  Oark  t.  Hicbols,  107 
lfoee.H7. 

A  contract  fOr  the  sale  of  wheat  part  of  irhlch 
was  then  in  a  granaryand  thereat  unthreebed,  but 
irbtdi  was  to  be  sot  iead.v  and  delivered  with  (bat 
Id  tto  Kianary  after  glrinir  it  a  second  eleanIng,lB 
for  a  aale  vftfain  tbe  meaning  of  the  Statute  ef 
Vmds.  Downs  v.  Ross.  SB  Wend.  STK 

A  ooDtnot  for  the  future  dettverj  of  wheat  then 
imtbreabed  to  a  sale.  Hardell  v.  McClure,  Cbaod. 
fWiU  971.  Contra,  Blohelberger  v.  McC^uler,  6 
Har.  *  J.  171,  9  Am.  Deo.  S14. 

A  oontraot  for  tbe  future  delivery  of  com  then 
in  tbe  field  ungathered  and  uuhusked  is  not  wiiblii 
the  statute.  Bentch  v.  Long,  ZI  Ud.  168.  iThwe 
two  oaaw  from  Maryland  aeem  to  stand  alene  on 
-tllil  partlenlar  branoh  of  tbu  questloo.) 

A  otmtnet  toe  floor,  although  not  jet  prepared 
for  deliver;,  to  a  sale^  Gtarbutt  v.  Wataon,  6  Bam. 
*Ald.«ia 

A  contract  for  the  delivery  of  cotton,  although 
work  la  yet  to  be  donp  to  prepare  It  for  market.  Is 
urttlitntbeatatDte.  €laa(Hi.v.Cbeeli,eGa.5U. 

For  errrpa  to  be  tatted. 
A  ooqtraot  for  three  aoree  of  potatoes  to  be 
niaed  wiU  be  left  to  the  Jiu-y  to  determine  whether 
1ft  la  cssentlalljy  ior  work,  jiabor  and  materials  or 
fbraaaleotthe  poutoet.  Mtkla  v.  Koyea,  4B  M. 

H.aM. 
14UR.A. 


(lie  Statute  of  Frauds    SciiMii  I7!tii.  Civil' 
Code.  '  There  itf tto  doubt  ibat  ii  ib  wllliin  ibO' 
p:^Tteltin*' W^blfllMnie,'  uolfcab  e]t««)Aed  tbeit»J> 
mia tiy, B«Satt TWft-Id. ,  wfilbh aS  ttfU*^ 
"An  a§rt^mtt%to''ttanuTac       a  tbld^-^fHrrC 
matemli  fti^lSwfl  by  the  mantifat;tufei|ot-%y' 
»n6tber person  Wnpf  wilhfn  the  {>roviKiiin!i  o'F 
the  Iflst  sect  ion.  "'"'Tltt!  plsiniifr  ft;slific(l  ilmi, 
"if  tbe  stone  hm        (int  according  to  his  bid 
atid^tb  «^flcat(dA6,  &ndbitdaDtibeftn'taji^4ir 
tbe£onstnictibtt  of  tUe  aslrluiii'  it  itiom  ««> 
h'ttTbbe^ii'MUiKble  for  btbVpdi^ 
be^'rfftHeTfr  the  gerift^t  mferfeet."'  ■Oa  \M 
sabject'oT  contracts  of  snif  niul  conti^acts  for 
labor  there  is  miirh  c  tiiliri  of  derision,  but. 
Ihe  weitrhl  of  aiitborily  in  this  country  supports 
the  pruposilian  thai,  wlii-rc  ihc  seller  is  to  fnr- 
uish  ninleriiila  and  fashion  them  according  to 
flpecificRtionB  furnished  by  the  ()nreb*8er}'W 
according  16  some  model  Belied,  ftttd'frlicft,* 
without  the  special  conlr;Lf't  ciiten'd  into  by 


A  oontraot  tor  a  crop  to  be  raised  from  turnip 
seed,  although  tbe  seed  fs  furnished  by  the  pur- 
ohaser.toasale.  Watts  v.  Friend,  H)  Bam.*  0.441 

.  A  contract  for  flax  straw  to  be  raised  from  a  cer- 
tain quantity  of  flax  seed  to  for  a  sale  and  notfora 
monuf  aoture.  Brown  t.  fianlwro,  21  Ulna.  UBt. 

For  timber  to  be  ntt  or  for  ioga. 

A  eontiBct  to  cut,  '"■^  deliver  lumber  to  be 
made  from  timber  on  government  land  to  for  work 
and  labor,  and  not  a  sale  of  goods.  Orman  v.  Ea- 
ger. 8  N.  M.  831. 

A  contract  for  tbe  timber  of  Btandlng  trees  to  be 
out  Isk  itele.  BmrUi  V.  Snmam,  9  Berm.  ft  a  Ml.  ^ 

A  oontraot  fOr  tbe  »1e  and  delivery  uf  wctod, 
though  at  tbat  time  It  ia  in  steading  trees,  to  nol  a 
contract  for  work  and  latxw  so  aa  to  take  it  out  of 
tlie  Statute  of  Frauds.  Smith  V.  New  York  Cent  B. 
Co.  4  Keyes,  180. 

A  oontraot  for  all  the  logs  a  party  oau  get  out 
and  deliver  at  a  certain  point  dm-iugtfae  eeasoo  tea 
sale.  Pike  v.  Vaughn,  SBWIs.  199;  Hansen  V.  Boter, 

Bi  Wis.  m. 

A  oontraot  tor  all  the  wood  a  party  may  get  out 
on  the  line  of  a  road  to  within  the  statute.  Ed- 
wards V.  Qtand  Xrupk  B.  Co.  oC  Canada.  H  Me.  106. 

A  contract  to  furnish  railroad  ti^  Is  a  contract 
for  a  sale  of  goods  and  chattels  within  the  meaoiag 
of  tin;  Statute  of  Frauds.  BuawU  V.  Wtocoosln,  U. 
ft  P.  H.  Co.  89  Mhm.  116. 

A  contract  to  procure  for  ano^er  and  deliver  to 
him  o4k  and  hickory  sticks  called  buts  to  an  agree- 
ment U)  sell  and  not  to  manufacture.  Dedrich  r. 
Leonard.  3  N.  T.  8.  R,  780. 

The  result  of  a  critical  oomparlson  of  all  Oie  Amer^ 
lean  decisions,  wblch  we  believe  are  all 'fndnded 
In  the  above  collection,  shows  that  wbUe  the  ques- 
tion bos  been  regarded  as  a  much  vexed  one  (and 
In  repeated  Instances  courts  have  commented  nfa 
the  ImpoeslblUtyof  xeoondUtig  the  deotsionB),  tbe 
actual  conflict  among  recent  decisions  Is  slight. 
Should  the  courts  of  last  resort  In  New  York  and 
Maine  accept  such  a  modiflcation  of  their  formenr 
decisions  In  respect  to  tbe  manufactuTe  of  ordtnaty 
merchandise  in  the  lisual  course  of  bush) en  aa  to 
adopted  in  the  very  able  oplnfons  in  the  above 
cases  from  Daly's  reports,  there  would  no  longer 
beany  appreciable  conflict  of  principles  among  tl/e 
American  courts  on  thte  subject,  except  that  made 
by  the  two  Maryland  dedslons  above  noted  on  that 
branch  of  the  subject  cbncMnlngUie  sale  of'unfln- 
ished  articles  both  of  which  were  made  many  years 
ago,  and  which,  even  If  they  should  not  be  Over- 
ruled by  tbe  n^xt  case  oil  themibject  in  that  State, 
weuld'maike  bat  one  bnak  M  the  otherwlsa  oootln- 
nousiiurrent  of  decisions  in  tbb  country,  B.  A.B. 
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the  parties,  ibe  tbioK  fuinisbed  would  never 
bave  been  put  In  the  partlcuJw  shape  or  coo- 
ditk>Q  in  wbicb  ft  waa  lumlibed,  tbeo  the  coo> 
tract  la  eaaentiaUy  one  for  labor,  and  la  not 
within  tbe  Statute  of  Frauda.  Tbe  subject  is 
cuefully  treated  and  the  aa^ritiea  fiuly  re- 
viewed Id  1  Bced.  Stat.  Fr.  chap.  9.  Tbe  eri- 
deaoe  In  the  case  before  us  shows  that  the  work 
which  was  to  be  performed  hy  the  plaintiff 
would  have  left  the  material  unfit  for  tbe  gen- 
eral market.  Tbe  contract  is  one  for  labor, — 
work  ud  labor  were  tbe  maip  thtogs.  T&e- 
maierial  upon  which  the  work  and  labor  were, 
to  be  done  was  simply  tbe  Incident  The  stone 
to  be  furnished  was  <^  no  Talue  to  tbe  defend- 
ant until  ^aped  and  carved  according  to  the 
plans  and  specifications  of  tbe  architect,  TTpon 
theautboriiies  referred  to  above,  we  think  the 
court  erred  in  grantlag  the  defendant's  motion 
for  a  nonsuit.  Tbe  only  ground*  stated  by  tbe 
defendant  In  bis  notion  &r  a  nonsuit  were  timt 
the  contract  waa  one  for  the  sale  at  goods  and 


chattels,  "and  that  tbere  was  no  note  or  m«Dao~ 
randum  thereof  signed  by  the  defenduts,  nor 
any  acceptance  or  receipt  of  tbe  goods,  or  any 
part  thereof,  nor  any  payment  of  purchase 
money,  or  any  pert  thereof,  as  required  by  tbe 
proTisiona  of  section  lAMr  anbd.  4.  of  tbe  C^vfl 
Code;  and  on  tbe  further  ground  that  plaintiff 
has  ftuled  to  show  that  be  baa  sustained  any 
damage  in  any  sum'  whatever."  The  mie  » 
well  settled  here  that  a  nonsuit  cannot  stand 
unless  tbe  ground  upon  wblcb  tt  iz  auppcned 
was  called  to  the  attention  of  tbe  court  and  tbe 
plaintiffs  at  the  time  the  motion  was  made. 

Judgment  and  wder  rwerted,  and  cmmb  le- 
manded  for  a  new  trial 

We  concur:  BMtty,  Ch.  J,;  Sha»- 
atein,  J,;  D*  Haven*  J./  Owwatt^  // 
KcFarliuidt  J. 

Hwrrlfloiit  v..  being  dIsqpaHfled,  did  not 
partidpate  in  tbe  forcing  c^toa. 


NEW  YORK  COUBT 
Barab  M.  OBRARD  et  al.,  Seipt*., 

T. 

James  McCORMICE,  Appt. 

(  N.  r.  ) 

1.  CkMvdftUthbiraeelTliispayvMntofa. 
dabt  with  notlee  th&t  the  money  l»e> 
Ifmga  to  tbe  debtor**  prlnoipal  wiu  not 

relieve  the  creditor  from  UeUlitjr  to  refued  it  to 
the  principal  If  the  agent  baA  no  authority  to  use 
tt  for  such  payment. 

t.  The  worda  "Agt.  Oteaa  BnUdlnga** 
ndded  to  the  elffnatnre  to  a.  cheek  are 

enoUifh  to  put  one  wd6  receives  It  In  payment  of 
II  debt  from  the  slrner  on  inquiry  he  to  hts  aa> 
tborl^  to  use  the  fund  tor  such  payment. 

(December  1,  un.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Court  of  Com- 


SoTU.~AgenV8  powfr  to  tue  aroptrtu  of  his  princt- 
pal  for  patment  of  Jiia  irwn  debt. 

■A  check  on  a  bank  by  a  person  "aa  ageot,"  drawn 
KgatoBt  a  fund  conslstlnc  of  the  proceeds  of  bis 
inlDCipal's  goods,  can  be  eollectod  by  the  priuolpal 
witbout  revard  to  the  aunt's  Individual  Indebted- 
new  to  the  bank,  even  If  the  afrent  has  consented 
to  an  application  of  the  fund  by  tbe  bank  to  such 
iadetitodinea.  Baiter  v.  New  York  Nat.  Bxcb. 
Bonk.  1  Cent  Bep.  14, 100  N.  T.  31,  Id  Abb.  V.  C.  4BB. 
b  A  iMuik  aooeptlnfT  checks  in  payment  to  itsdf  of 
a  debt  from  an  agent  drawn  on  a  fund  deposited 
by  him  as  general  ssent  when  charireablc  with 
actual  knowledge  of  the  sources  of  the  deposit  and 
of  the  agntfs  duty  If  xeepeot  thereto  takes  the 
payment  subject  to  tbe  equities  of  tbe  principal. 
Central  Nat  Bank  of  Baltimore  r.  Connecticut 
.  JAut.  U  Ins.  Go.  101 V.  S.  54,  an  L.  ed.  003. 

And  a  bank  may  become  liable  to  the  principal 
W  his  moBBBj  deposited  by  an  agent  In  bis  own 
name  if  tbe  bank  knew  the  obaxacter  of  the  fund. 
Oommercial  &  C  Bank  v.  Jones,  18  Tex.  8IL 
On  sole  of  pmpertv. 

An  agent  has  no  implied.  AUttaorl^  to  accept  m 
oaoodlatloB  of  his  own;4ebt  Inpayment  on'aaale 
14  L.  R.  A. 


OF  .APPEALS  CU  Blv.). 

Pleaa  for  tbe  City  and  Cmmty  of  New 
York,  alfirminga  fudgment  trf  tbe  "nial  Terie 
in  favor  of  plaintiffs  and  an  order  denying  de- 
fendant's motion  for  a  new  trial  in  an  action 
brought  to  recover  money  alleged  to  have  been 
received  by  defendant  to  plaintiff^  nae.  AJ- 
firmed. 

Slalement  by  Follett,  (M.  J.: 

The  action  was  brought  to  recover  $501.25, 
mooey  received  by  the  defendant  Setitember 
19,  1^3,  alleged  to  belong  to  tbe  plaintiffs. 
For  maov  years  the  ptaioUffB  have  owned  No9. 
87  and  89  Wall  Street,  New  York,  known  a» 
'■OlawB^tildinn."  Prom  187S  to  Februaiy,. 
1887,  William  Boswell  was  the  agent  of  the 
plaintiffs,  having  authority  to  collect  and  de- 
posit tbe  ^ms  received  for  rents  in  the  Com 
Exchange  Bank  to  tbe  credit  of  an  account  kept 
in  the  name  of  "  William  Bo»iwel1,  Agent  G)as» 
Buildings,"  and  to  draw  therefrom  sums  due- 


or  property  of  bis  prlnoipal.  Smith  v.  James,  fiV 
Ark.  185:  Tripp  ft  H.  &  ft  8.  Co.  v.  Martin  tEatL> 
'April  U,  un;  Talboys  v.  Boston  (Mfain.)  Hay  t. 
1891;  Deatbwage  v.  Hendenua,  48  Kaa.  QB^  Stew- 
art V.  Woodward,  00  Tt.  78.  An.  Bep.  M;  Bdton 
Compress  Co.  v.  Belton  Brick  Ute.  On.  M  Tex.  WKi 
Uolton  v.  Smith,  7  N.  H.  446;  Bodlck  v.  Oobani. » 
He.  170. 

nils  rule  applies  to  a  taetor.  Benny  v.  Bhodn, 
IS  Ho.  UT,  m,  a»  Am.  Des.  988,  881^  Osttoall  v. 
Htndle,  L.  r;  t  C  P.  888. 

And  one  who  deals  wttb  an  agent  wMi  knowledire- 
of  bin  agency  is  ttoimd  to  know  the  extent  of  hk 
agency  la  this  reepeet.  Huiteyv.Watsaii.88  llldi> 
681. 18  Weet.  Rep.  MS. 

An  agent  cannot  aooept  hb  own  note  in  payneat 
of  adebttohfsprinolpaL  WHooz  ft  W.  Organ  Co. 
V.  Lasley,  40  Kan.  881. 

Not  can  he  take  in  payment  property  for  biitB- 
diridoaluse.  WUllann  v.  JohnKm,  a  888,  S» 
Am.  Bep.  4S8. 

But  tf  an  agent  actuany  pay*  Us  'prtedpal  a 
debt  which  he  has  canceled  for  a  eonsMerathm 
penonal  to  hhnaelf,  tbe  paymoit  ts  foodL  Bo»- 
Tille  Vnion  Rank  T.  ffllbert, «  m.  App.  M. 
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tor  repairs,  Insnnuice,  taxes,  interest  on  tn- 
cumbrances,  lilsowo  comtntssioos,  and  for  tbe 
ninal  expenses  of  such  bulldfoxs,  and  tbeo  to 
divide  bi>  checks  on  tbe  account  tbe  remainder 
amoDs  the  plaintifib,  according  to  tbeir  re- 
apecure  inleresta.  Tbe  checks  drawn  aftainst 
Ibis  account  were  t&gped,  "  Wniiam  Boawd). 
Afft.  Olasa  BuiUiugs/'  August  81,  1883.  WU- 
Hun  Boswell  Iwrrowed  $600  of  the  defendant 
upon  securities  deposited  as  collateral,  and  on 
tbe  lOth  of  September,  1883.  be  paid  the  loan, 
amouDtiog,  wiih  interest,  to  9^1.36,  by  the 

fcdlowioK  check:   "No.   .   New  Torfe, 

Sept.  lOtb,  1883.  Com  Exchange  Bank,  pay 
to  the  order  of  James  McCormick  Ave  bundrea 
and  one  26  dollars.  William  Boswell.  Agt. 
Glass  BuUdiogs.  $601.35."  Upon  receiving 
the  clieck  the  w^endan  t  surrendered  to  Boswell 
tbe  collateral  pledged  as  security  for  tbe  loan, 
and  thereupon  the  cbeclt  was  thus  indorsed: 
"James  UcCormich.  For  deposit  to  tbe  credit 
of  James  UcCcrmiok& Co.  Per  John  C.Fiok, 
AN?.**  Thereafter  the  check  wa^  paid  by  tbe 
Com  Ezchange  Bank  pursuant  to  the  above 
ofder  indorsed  tbereoo,  and  charged  to  tbe  ac- 
count of  "  WilliHm  BoswelU  Agt.  OIssb  Build- 
ings." In  1887  the  plaintiffs  learned  that  Bos- 
well bad  from  time  to  time  aj^ropriated  lar^^ 
sums  of  money  arising  from  the  rents  to  his 
own  use.  The  appiopriatioos  were  made  by 
drawing  checks  tot  bis  own  beqeflt,  like  the 
one  given  to  tl>e  defendant,  and  by  neglecting 
to  keep  down  the  taxes  and  interest,  which  be 
reported  to  the  owners  as  paid.  After  Boswell's 
frauds  were  discovered,  this  action  was  begun, 
September  6,  1888,  to  recover  from  tbe  dcKod- 
ant  tbe  sum  received  by  him  by  this  check. 
The  defenses  interposed  were  (1)  tiiat  tbe 
money  secured  by  means  of  it  did  not  belong ' 
to  tbe  plaintiffs;  (2)  that  the  defendant  received 
it  for  value,  in  good  faith,  and  witbotiC  notice 
of  the  plaintiffs'  rights,  if  any  they  bad.  When 
the  plaintiffs  rested,  and  again  at  tbe  close  of 
tbe  evidence,  tbe  defendant  asked  the  court  to 
dismia*  tbe  comfdaint,  on  .the  grounds,  among 
olben,  that  the  evidence  waa  insaflBcient  to 


authorize  the  Jury  to  find  that  tbe  money  re- 
ceived belonged  to  tbe  plalntUIb,  and  was  in- 
sufficient to  authorize  them  to  find  that  tbe  de- 
fendants bad  knowledge  that  tbe  check  was 
drawn  against  money  belonging  to  tbe  plain- 
tiffs. Tbe  motion  was  denied,  and  an  excep- 
tion taken.  The  questions  were  submitted  to 
tbe  jury  under  instructions  which  are  not  con- 
tained ID  tbe  case,  and  must  have  been  satis- 
factory to  both  parties.  A  verdict  was  found 
for  the  plaintiffs,  on  which  a  judgment  waq 
entered,  which  was  affirmed  tbe  general 
term,  and  from  that  judgment  the  denndant 
appealed  to  this  court 

,  Mr.  8mn«l  FlelMhuMi,  f6r  appellant: 
The  action  being  one  for  money  had  and  re- 
ceived, it  was  essential  that  plaintiff,  in  order 
to  recover,  should  prove  that  the  defendant 
received  money  belonging  to  plaintiffs. 

De  Peytter  v.  mnter,  4  How.  Pr.  449;  Na- 
tional TruKt  Co.  T.  QteoMon,  77  N.Y.  40S,  88  Am. 
Bep.  683;  Chapman  t.  F^rba,  128  N.  T.  586; 
Dicker  v.  Baltzman,  ^  N.  T.  377.  See  also 
Nm  York  v.  Seott,  1  Cal.  648;  Dutthm  County 
Suprs,  V.  Sisaon.  24  Wend.  387. 
.  To  enable  a  principal  to  recover  his  money 
paid  bv  his  agent  In  discharge  of  the  latte/s 
debtf'toe  former  must  show  that  tbe  defendant 
knew  that  tbe  agent  had  no  right  thus  to  use 
the  money. 

Ford  v«  ITnion  yat.  Bank  of  Albany,  88  N. 
Y.  673,  affirming  35  Hun,  664, 18  N.  Y.  Week. 
Dig.  853. 

The  payment  by  check  should  be  treated  the 
same  as  if  made  in  bank  bills.  The  defend- 
ant's position  In  taking  th«  cbeek  and  drawina 
the  money  stionid  be  no  different  than  If  be 
liad  decllDfld  tbe  cliecli  and  accepted  tbe  mon^ 
drawn  1^  BcHwell  hlnmlf  on  tfie  eheofc  made 
payable  to  bearer.  A  check  la  regarded  the 
same  as  money. 

Story.  Ae.  §  328;  Jutth  v.  2fat.  Bank  &f 
Commonwealth,  66  N.  Y.  478;  Lauiaeh  v.  Lei- 
hart.  87  Pa.  30. 

Tbe  plaintiffs  gave  their  agent  power  to 


On  floBscUons. 
Ao  aMomer  to  ooneot  a  claim  has  no  autiiorttj 
to  accept  acanoel  latinn  of  bis  own  debt  oo  suab  pay- 
OMBt.  Wttfclnson  V.  HOlhiwar.  7  Letirb.  S77;  WOey 
V.  UslMOd,  10  W.  Va.  V»,  Scott  v.  Irrtuff,  1  Bain. 
*  Ad.  806;  Ameti  v.  Qleon,  tt  Ark.  268;  Greenwood 
T.  Bams,  10  Ho.  tti  HcOormiok  r.  Keftb,  B  Neb.  148. 

Ptidttigm  propertu. 

An  ntfent  for  tbe  sals  of  eoods  has  no  antlioTltr 
t«  idedan  tbem  for  his  own  debt.  Buckley  v.  Paok- 
ard.ao  Johns.  4S1;  Ultmaa  v.  Myrlck  ( Ata.)  Nov.  25, 
Unt  Whitney  v.  State  Bank,  7  Wis.  tSOf  Byan  v. 
Stowell,  1  Neb.  !>.  J.  607;  Stevens  v.  Cunningham,  S 
AUen.  4IS;  ttaah  v.  Hosher,  ID  Wend.  481;  Trudp  v. 
Andwaon,  10  Hioh.  3IB;  Ballou  v.  O'Brien,  20  Miob. 
aM;  Ctaicago  T.  *  P.  Press  Co.  v.  Lowell,  60  Cal.  IM. 

A  power  of  attorney  to  act  In  every  species  of 
bosioesa  gitea  no  autborl^  to  idedRo  the  princi- 
pals goods  for  ttie  agent's  debt.  Hewea  r.  Dod- 
drtdge,  I  Rob.  (Ta.)  ua 

A  factor  at  oommon  law  and  except  as  modi  Bed 
by  statute  can»rt  iriedge  hfeptlndpalS  goodafor 
hk  own  detit.  (Thla  role  has  been  more  or  lea 
saedHafl  In  fciglaind  and  to  many  of  tbe  States  in 
tale  eoontry  toe  the  proteotlon  <tf  bona  flde 
pledges.)  Pstaison     ^nub,  9  BtraW^  119B;  Xo- 

ML.  a  A. 


Oombie  v.  Daviee,  <  Bast,  SSS;  Daublftny  v,  Duval. 
6  T.  R.  604;  Phillips  v.  Hu^.  6  Mees.  ft  W.  672;  Mar- 
tini V.  Coles, !  Maule  &  8. 115:  Shfptey  V.  Kymer.  1 
Msule  &  8l  484:  Cole  v.  Northwestern  Bank,  L.  K. 
10  C.  P.  854, 12  MoBk.  Eng.  Bep.  419:  Kinder  v.  Sfaaw, 
»MBm.  807:  Warner  v.  HarUn.  ftSU.  B.  11  How. »; 
13  L.  ed.  087;  Hoffman  v.  Noble,  8  Met.  08.  80  Am. 
Deo.  711;  Bott  V.  HoUoy,  20  Ala.  S7B,  06  Am.  Dec 
228:  Kennedyv.  Strong.  14  Jotins.'  12a;  Rodrigues  v. 
Ueffernui.  6  Jobns.  Cb.  417, 1 L.  ed.  1127;  Stevers  v. 
Wilson,  8  Dento,  470:  Flret  Nat.  Bank  of  Maooo 
V.  Nelson,  88  Ga.  891.  %  Am.  Dec.  VO-,  Newbold  v. 
Wrlght.4  Rawle,  195:  Merchants  Nat.  Bank  of  Mem- 
idils  V.  Trenholm,  12  Helsk.  620;  Oray  v.  Agnew.  95 
Dl.  816;  First  Nat^  Bank  of  Louisville  v.  Boyce,  TS 
Ky.  42, 80  Am.  Rep.  198;  MoCreary  v.  Oaf nes,  SK 
Tex.  480, 40  Am.  Rep.  818:  HtUer  v.  Schneider,  19  La. 
Ann.  aOO.  OKAm.  Deo.  S8B;  Toang  v.  Scott.  2S  La. 
Ana.  818;  Mechanics  *  T.  tna  Co.  v.  Rlger.  108  U. 
8.  SBI.  20  L.  ed.  ^  Bowie  v.  Napier,  1  McOord.  L. 
1. 10  Am,  Deo.  841;  Allen  v.  St.  Louis  Bank,  120  U.  8. 
2Q.8eL.ed.6T3;  Union  Stock  Yards  Nat.  Bank  v. 
QllleMe.U7U.S.411.a4L.ed.1»4]>llandev.  Crod- 
Uon.  42  La.  Ann.  706;  Skinner  v.  Dodge,  4  Hen.  ft 
U.  483;  Wrifrht  v.  Solomon,  U  CaL  01,  79  Am.  Dec. 
19S,  overruling  Hutchinson  v.  Bonn.  0  Osl.  885: 
GUdden  v.  Lucas.  7  OaL  SOc  Horr  r.  Barker,  U  Cat. 
Ml.nAn.Dee.nL  B.A.It. 
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draw  ciiecks  aii4  pay  out  tbis'  iiio[]e7.  .They 
are  estopp^fiifm  dcoyiog  bis  autbortty  to  the 
pteiudiceof  an  IdooggdI  third  party  deaUng 
viih  bio^  ia  reliance  upon  appareot  author- 
ity. ..  , 

Sank  of  Batavia  v.  New  Tork.  L.  B.  4  IK 
R.  Co.  7  Cent.  Rep.  82?,  106  W.  T.  195,  60  Am. 

82  Am.  VfiCr  Tork  <£,  if.  II,  fl.  Cb. 

T.  Sehmler,  Silf.  Y,  80;  4rmour  v.  Michigan 
ant.  R  Co,  85 Ti.  T.  HI.  32  Am.  Rep.  (M)3; 
Stwy,  A«.  Is  227,  228;  JVtwi*  feter  Bank  v. 
Ai/nur,  8  Hill.  262;  ^a7Wr«  J/.  AznA;  y. 
S(/'cA*r«  (£  i).  fliffA.  16  N.  Y.  125.  ■ 

The  drawing  of  the  check .  {)  v  plWntiffs' 
ageDt  waa  aa  expre^  declaraMna  That  ne  bad 
authority  to  cbeck  out  this  moDey,  ao^  t}ie 
plaiotiQa.  cannnt  claim  that  he  actually  ex 
ceeded  his  auihQttty  as  aniiost  the  defeodaiit, 
who  was  an  ioaofieDt  holder  and  gave  value 
for  the  check. 

Afnidan  v.  Whe'Ver,  3  HHl,  137;  Bly  v.  Nor- 
ton, 2  Abb.  App  pec.  10;  Step/if  7ig  v.  Board  of 
Education,  79  K.  Y.  188,  35  Am.  Rep,  611; 
Qreef.fidd  School  Dial.  v.  First  Nat.  Bank  in 
QreenMd,  102  Mass.  174;  Le  Breton  v.  Peiree, 
2  Allen,  8;  Case  v.  Mechanics  Bkg.  Jaso.  4 
S  Y.  166.  Bee  also  Qrai/  v.  Johnston,  U  R. 
3H.  L.  1;  Lime  SotJc  Bank  v.  Ptimian.Yl 
Pick.  158,  S3  Am.  Dec.  286;  Clement  v.  Let- 
erett.  12  N.  II.  817. 

.The  words  "Agt.  Glass  Building,"  added  to 
Boswell's  name  were  but  deiteriptio  penona, 
and  defendant  Jbad  a  rifrht  to  regard  the  checK 
as  Bosw<lVs  Individual  check. 
.  De  Witt  y.  Walton,  9  N.  Y>,571;  iVniz  v. 
Stahton.  10  Wend.  271,  25  Am.  Dec.  558; 
Beznor  v.  Webb,  86  How.  Pr.  858;  Bills  v. 
BantUiaUr  %  Cow.  82;  Toft  v.  Brcwtter,  » 
Johns.  884, 6  Am.  Dec.  280. 

The  defendant  havinc^  giving  up  security 
upon  receipt  of  the  cbecs  was  a  purchaser  for 
value. 

Bank  of  Salina  v.  Baheock,  21  Wend.  499; 
Mohamk  Bank  v.  Corey,  1  Hill,  518;  Bank  of 
Sandufky  v.  Seovtlle,  24  Wend.  115;  Meads  v. 
MerclutnUf  Bank  ^  Albany,  25  N.  Y.  148,  82 
Am.  Deo.  881;  Vhrd  v.  Union  Nat.  Bank  of 
Albany,  88  K.  Y.  672,  afflrming  25  Hue,  564; 
Chapman  v.  Forbes,  128  N.  Y,  §36. 

Tbis  action  being  for  money  had  and  re- 
ceived is  in  the  nature  of  an  eouitable  action; 
and  plaintiffs  can  recover  only  by  showing 
that  tbey  are  es  o^w  el  bono  entiUed  to  the 
money. 

Bdikg  r.  Smith,  18  Wend.  490;  Kinggton 
Bar^  V.  Stttnge,  66  N.  Y,  695;  Chapman  v. 
Forbes,  and  Ford  v.  Union  Nat  Bank<^  Al- 
bany, supra. 

Mr.  H.  KetteUffor  respondents: 

A  deposit  made  by  a  depositor  as  affent  is 
prima  ucie  the  property  of  the  prindpaL 

ArnM  y.  Maevngie  Sav.  Batiki  71  J^.  287. 

Therignatnreto  tbecbe<^  to  wU,  "William 
BoBWel),  Att.  Olass  Buildings,"  was  snfflcient 
notice  todef^ndant  to  put  b)m  on  inquiry. 

Carpenters.  Farvsmltrth,  106  Mass.  Ml,' 8 
Am.  Rep.  860;  WHffht  v.  C^t,  89  N.  Y.  574; 
Budd  V.  Munroe,  18  Hon,  816,  and  cases  cited; 
PendUtoa  v.  Fm/,  2'  Paige,  202,  2  L.  ed.  874; 
And«raen  yi.  Tan  ^Un.  13  Johns.  S43;.if£;- 
«Aanls  Bank  ^  Canada  v.  lAHagUon,  74  a. 
Y.  223;  Moore  y.  American  L.  d  T.  Co.  116 
14  LB.  A. 


]y;,'Y.  65;  Stejfhens  v.  Board  of  Education,  79' 
N.  Y.  187,  85  Am.  Rep  Sfl;  Argertinger  y. 
JMautfA/&n.  IW  N.  Y.^.  " 

Th^  woids  of  fbe  sf^a'ture  after  bame 
were  not  merely  descriptive  of  the  peiton. 

Fel'owiv.  Loi^yor.  9l  N.  Y.  881:  Sutherland 
V.  Carr,  85  N.  Y.  110;  Central  Nat.  Bank  ^ 
Baltimore  v.  Conneetieut  Mvt.  L.  Int.  Oo.  IM 
tj.  8.  54.,26t.ed.  693.' 

The  defendant  being  'the  one  whose  acti' 
ma^e.  the  ocpuc'rence  possible  itrast  bear  the' 
loss,  and  is  liable  to  the  pbifatiffs. 

Wright  V.  Cabot,  88  N.  Y.  674;  Qloucetter 
Bank  V.  Salem  Bank.  17  Mass.  43;  Boot  v. 
French,  18  Wend.  572.  28  Am.  Dec.  482; 
ScrniNbrS  v.  ffandy^  2&  Wend.  868;  Argernnger 
V.  MeNavsjhton,  supra. 

To  bind  a  principal,  the  authority  of  the 
agent  must  be  proved,  and  it  is  iDcnmbentoa 
defendant  to  show  that  Boewell  had  authority 
to  borrow  dionej. 

Bernheimer  v.  Berrmart,  44  Hun,  118;  (An- 
tral Nat.  Bank  v.  North  Biver  Bank,  44  Hun, 
118. 

The  atlthbrity  of  the  agent  cannot  be  proved 
by  the  Agent's  dedaratioms  nor  increased  by 
tbe  agent's  acts. 

Snook  V.  Lord,  56  Y.  605;  Marvin  v. 
Wiiber.  62  N.  Y.  270;  Baton  v.  Beloutare,  L. 
A  W.  B.  Cm.  57  N.  Y.  890,  16  Am.  Rep.  518; 
Bowe  Maeh.  Co.  v.  Farrington,  83  N.  Y.  127; 
Bndd  V.  Munroe.  18  Hiin.  817;  Orimotd  v. 
Baten,  25  N.  Y.  599,  83  Am.  Dec.  880; 
&LaugMin  v.  Hammond,  31  N.  Y.  8.  R  647; 
Briggs  v.  Daris,  20  N.  Y.  16,  75  Am.  Dec.  888; 
Farinera  ifi  JIf.  Bank  v.  Butchers  dt  D.  Bank, 
16  N.  Y.  134;  Sicarthout  t.  Cvrtit,  5N.  Y.  8W, 
65  Am.  Dec.  845;  Moore  y.  Amaiean  L.  db  T. 
Co.  116  N.  T.65. 

Defendant  was  bound  to  Inquire  into  the 
authority  of  Boswell,  and  must  be  prestitned 
to  know  the  limf tations  of  the  agent's  authority. 

Martin  v.  Farnsworth,  49  H.  Y.  65^  and 
eases  cited;  Sage  v.  Sherman,  Hill  &  D.  Supp. 
147,  atBrmed,  2  N.  Y.  417;  Crane  v.  Enant,  1 
N.  Y.  8.  R.  317;  Argtfhinger  v.  MeNaittfhton, 
114  N.  Y.  535. 

Trust  funds  can  always  be  recovered  unless 
against  a  buna  fide  punihaaer  for  oonsfalen- 
tion  without'DOtioe. 

Weater  v.  Barden.  49  N.  Y.  886;  Welmore  y. 
Porter,  92  N.  Y.  81;  Van  Alen  T.  Ameriean 
Nat.  Bank,  53  N.  Y.  1;  Stepheme  y.  Board  ef 
Education,  79  N.  Y.  186.  85  Am.  Rep  BU; 
Jutth  y.  National  Bank  ef  CommonvealtA,  06 
N.  Y.  478;  Ptereon  t.  MeCuritg.  88  Hun,  88% 
afflrmed.  1  Gent.  Bepi  136,  100  N.  Y.  M6: 
James  v.  Cowing,  83  N.  Y.  449;  FatklaHd  v. 
m.  Niehotas  Bank,  84  N.  Y.  145;  Bakery.  Nem 
YorkNat.  Ereh.  San*,18  Abb.  N.C,468;^«f»a 
Nat.  Bank  v.  Fourth  Nai.  Bank,  46  N.  Y.  88, 
7  Am.  Rep.  814;  Central  Nat.  Bank  of  Balti- 
more y.  Conneetieut  Mut.  L.  In*.  Co.  104  U.  8. 
64,  26  L.  ed.  698;  Bunaui  v.  Jaudan.  82  U.  a 
16  Wall.  175,  21  L.  ed.  146;  ^to  t.  apineer, 
100  Mass.  889,  1  Am.  Rep.  116;  Grand  Trunk 
B.  Oo.  y.  Edv>ard8,  56  Barb.  408. 
.1 

!PiaU«ti.'(7A.'tf.,  delivered  the ofrinioD of  the 

court: 

The  evident^  was  abimdant  to  authorin  the 
Jury  to.  find  that  the  Amount' standhig  to  the 
creditof  "WlUkAi  Bosweli; Agt  QlassBKlld- 
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ings"  in  the  Com  Exo|iance  Baij^f  belopged  lo 
,Ue  pluiMiP^H^od.ttiai  hy  pie&m  of  tite  check 
ihe  Bum  i«preeeDt«d  b;  U  w^s,  by  tbi?  traud  of 
Boswell,  withdrawn  from  4lte  accoiutV,  and 
.,p«|d,io  and  infeLvMl  by  tl^,defitud«iit.,^.  Tfae 
.^jnabiii>g  qu^ob  is  wlicihcr  toe  eviflfipce 
«ulboi^ii:^  tbe  court  to  sublimit  (9  t^e  ,tbe 

auestioen    gootl  fajtb.  oc  wa&miflknentto 
lorize  tbe  jury.io  find  tbat  the  defeiKunfe<bad 

account  not  flwned  1^  BoBwell.  xu«  defend- 
ant testified,  and  bis  evidence  was  not  disputed, 
tbat  he  received  the  check  from  Boswell  in 
payment  of  $500  loaned  Ai^st  81,  18S2,.  and 
at  the  same  time  surrendered  secariliea  pledged 
•acollatenil  tc the  loan. '  He  was-b  botd^sof 
aie  cbeok  andof  the  mnoey  retfelvert  by  it  for 
TBlne.  Tbe  defendant  also  tMtlfled'  tbat  he 
-took  tbe  check  In  good  faith,  itid  tbere  is 
nothing  in  the  case  which 'tends  tbraiite  any 
<niefltton  about-  bia  petsonal  good  faitti,  except 
tbflt  he  teceived  a  check  from  B(WWi^  in  pay- 
ment of  hia  indlvidaal  debt,  rigned  "  William 
Boswell,  Agt.  Glaes  BuUdiogs,"  without  in- 
quiry as  to  the  right  of  Boswell  to  so  use  tbe 
fund.  Tbe  learned  counsel  lor  the  appellant 
cite«  Pttrd  V.  Union  A'at.  Banhof  Albany,  t& 
N.  Y.  Week.  l>ig.  353,  affirmed.  88  N.  T.  872, 
as  decisive  of  the  case  at  bar.  That  case  arose 
out  of  tbe  ffdlowiog' facts:  An  account  was 
kept  by  "O.F.  Norton,  Act.,"  with  the  de- 
fendant bank,  whose  cashier  knew  tbat  U 
belonged  to  some  principal,  whose  name  was 
10  him  unknown,  for  whom  Norton  was  acting; 
OS  a;;enl.  Norton,  beiue  indehted  to  th^  bank, 
drew  his  check,  signed  ''C,  F-  Norton, -Agt. ," 
in  ils  favor  on  this  account  for  $1,000." '  Tbe 
check  was  charged  to  tbe  aooount,  and  tbe 
Hum  rapceseoted  by  it  applied  on'Ndrtoo'a 
debt.  When  Norton's  principal  learned-  of 
this  misappropriation  he  sued 'the  bank,  and 
recovered  a  judgment  for  tbe-satn  on  a  trial 
before  the  court  without  a  jury,  which  was  re- 
versed by  tbe  general  term,  and  a  new  trial 
granted.  On  an  appeal  from  the  order  It  was 
aflTrmed  \(j  tbe  court  of  appeals  without  an 
opioioti,  and  without  making  i^ny  reference  to 
the  opinion  of  the  court  below.  86  K.  Y.  UTi. 
Tlie  teamed  general  term  correctly  stated  the 
abstj-ant  rule  ''that  to  entitle  «  principal  to 
reouvec  bis  money  vnwgtnlly  paid  by  bis  agent 
upoa  .the  agent's  debt  tbe  person  mieiVing  tbe 
money  must  have  known  tbat  tfae  agent  was 
actin^'ts  vfotatton  Of  bis  authority.*'  Btit  the 
Ywmrt  overlooked  fhe  Wile  that  a  'pfCrsoo  trbo 
knowltigtr  receives  the  nioney  or  property  of 
a  principal  from  an  agent  in  pavmenLox  the 
latler's  debt  does  so  at  bis  peril;  and,  if  tbe 
agent  actetl  witboat  authority,  the  principtd 
may,  00  preof  of  Cbese  facta,  recover  hia 
maovy.  (kntrat  JM.'  Bank  -tf -BoUimnte  v. 
OtmimMftU  Mitt.  fj.  TfM.  eb.'104  D.-8.  54,  20 
•iM.  aStf  <(96,  and  tbe  cases  there' L-itcd;  WHght  t. 
Cabot.  89  N.  Y.  570;  Baker  v.  York  yht. 
Krefl.  TkinTt,  18  Abb.  K  C.  4^.  Story  states 
the  nile  as  followp:  ''Thus  a  person  dealing 
with  A  factor  pr  broker  is  bound  tp  know,  tbat 
by  .law  a  factor  or  .brpker,, although,  a  geueEsl 
agent,  la  not  clotbai:Vilhmihority  tp  pledfpe. 
dppcMitH  or,ti»wfer.tbe  nr*perty>of  his-pffindpat 
for  hia.  mui  dabii  uuVii  bb  reoeiv<ea  aucb'a 
dcponil  or  frfedge,-  the-titie  is  iDvdM,  aind  Ifae 
MI^  B.  A.       •       •  •  ' 


froperjv  may  be  reclaimed  by.  ths.^pdmM." 
tory,  A^:  §225.  '  ^  /  '  .  ^  ' 
The  oniriniuu'e  of  the  ord^f  w  Ipe  court  of 
'appeals  In  Du  d's  r,.,v,,  iliere  tefng  esceptio.i- 
in  the  rei'oi  il,  <  id  not  be  regained  aa  aii  iippio- 
val  of, the  ojiiiiioti  of  the  general  term,  as 
hppIied  Co  tilt'  f  ifis  of  lhat'rase.  It  is  aiiygal, 
though  a  relniltable,  pre8umpt1iB[',"il)at  one 
who  holds  niODey  or  property  as  agent,  trustee 
executor,  :iihiiiii|nfaiqr4^«arduhr?<l>^  partner, 
has  no  am  huiiiy  10  dispose  of  it  in  payment  en 
his  own  debt. 

This  briugs  us'to  tbe  qiiestibh  i^hether  the 
form  of  tbe  check  waa  sofflcien^  to  put  the  de- 
fendant upon  fnouiry  as  to  the  autboilty  of 
Bonnll  teruiB  lis'KiOHQriin  ^it^iheatlff  bla 
debtt  .AceBtifriKe  iMabattBjot  attfct running 
to  '*Ai  B.j  trustee,"  or  to -"A.  B.,  in  truat,^' 
without  discleshig  tbe  names  of  tbe  -'henc- 
flctarieaortheparticnlan  of  thelrust,'  is  notice 
to  a  porcUaserof  the  sbares  that  "  A.  B.^'  does 
notholdthemin  bisowo  right,  butaflfftraaiee. 
ShevUtttAi  -t.y^tgvM,  44  Mvo:%»,  Shaw  t. 
Bpeneer,  100  Mass.  882,  1  Am.  Itep.  115;  Budd 
V.  Munroe,  18  Hnn,  8I8;  Vaston  v.  American 
Ereh.  Nat.  Bank.  29  N*.  J.  Eq.  98;  Perrv,  Tr. 
8^225,814;  Low.  Tr.  Slocks,  {569;  Morawetz, 
Priv.  Oorn.  8d  ed.  ^  181-184^  Cook,  Stock  & 
Stockholders,  i  83S.  ' 

In  FfliotM  V.  lonsyor,  91  N.  T.  831,  it  was 
said:  "The  words,  'guardian,  etc.*  In  the 
securities  in  question,  operated  as  ooijce  to  ibje 
defendant  Loag\or  pf  tlic  rigbis  of  the  wards 
.of  whom  Downer  was  guai-dian."  In  Cal- 
ifornia it  is  beld  tbat  a  certificate  for  abuee 
ruauing  to  "A.  B.,  trutfee,"  witbeat  diselodog 
the  be>eAoiarie«,  or  tbe  particnlars  of  tbe  trust, 
i»  not  aaffieleot  to  pat  a  proposed  jmrrhaaer 
upon  inquiry.  Brewtter  t.  «nt^,  4SrCal.  l89; 
TMomp*>yi  v.  Tn^rid,  48  CW,  99; 

The  two  cases  laal  cited  are  ^ot  it)  accordance 
with  the  cut-i-ent'of  authority,  and  do  not,  as 
we  tbiuk,  lay  down  a  rule  best  adapted  to  pro- 
tect the  intere4  of  owners  aa  well  a»  dealers  in 
suQh  securities.  The  check  save  tbe  defendant 
notice  that  William  Bosweirdid  not  assume  to 
be  the  bcnefloial  owner  of  tbe  aooonni  agatost 
-wblcii  be  drew,  but  ibat'be  held  it  an  agpnt, 
'and  tdso  as  agent  for  the  "Glass  BuiMings  " 
Had  he  signed  na  agetit  for  Sandi  N.  Gerard 
and  olhere,  owners  of  "Glass  Buildings,"  the 
■tfflcicncy  of  the  notice  that  tbe  drawer  of  the 
check  was  not  the  owner  of  tt^ejCqnd  a^lpM 
which  it  waa  drawn  could  aot,nqu4fi|ij^wd 
under  any  well-considered  autborl^  ---Wb 
think  tbai  tbe  fomi  of  the  Hioimlure  lo  the 
check  waaauffli-ieni  10  put  thi;  |my<'e  on  iiUjii'ry 
as  to-tbe  rieht  of  lUe  agent  to  pay  hi^  ^>ei  souul 
debt  ootof  thefnnd.  The  bufldtngs  and  tbe 
tmnk  wtre  both  well  known,  ttrere  in  the  same 
cHy,  and  verv  near  to  tbe  place  wbert  the  check 
■was  received  tneldeiehdaflt;  and,  had  an 
inquiry  been  made  at  the  bank,  or  at  the  build- 
fogs,  it  would  have  been  asctftaioed  that  Ibc 
^ucoui^t  was.  held  by  William  BoawelJ,  uot  aa 
■owner,  bujt  aa  agaat  Jor  thtae  .plaiulifis.  In 
case  a  peEann  having  notice  .that  money  or 
property  ia  heM.iby-anqlkMr  iii<dduoiary«B- 
pacity  ■reeeive»  tt'-wtthoitt'  Inqnby'  fron-  the 
ageM  in  sBtlrffMllntt  «f  ^to'[tnwBaI  d(A>t,  the 
Autn^r- property  w  received  nrtv'be  recrfvered 
tiy  the  -trui^  oviAsr.'  tinleaa  tbe  agen^  waa  ad- 
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thorized  to  to  dtepoae  of  It  The  court  did  not 
err  in  lefusiog  to  noorait*  or  in  rabmittlDg  the 
cue  to  the  juiy.  IXaae  ot  the  exceptions  to 
the  admfarion  or  ezdodon  ofjerldence  required 
coDsiderattoa. 

The  judgment  akould  be  t^mei,  with  costs. 

Ail  concur. 


Tbomu  DOLLARD,  ifeipfc. 
«. 

Edwud  ROBERTS. 

(  K.T.  ) 

1.  The  teU  of  p1«a<T  tnm  «ha  entUaff 
of  Bp  hallway  in  alMwmart  bona*  und 

in  oommOD  by  various  tenants  reodeia  the  land- 
lord liable  for  Injurlea  to  an  oooupant  of  tbe 
bolhUnv  wbotistruokaod  Injured  UtervbTi/ the 
tenffiOKdlwd  notknttuttUwrawH  danger  of  Its 
CalUn«. 

S.  NotlMtooM  wfao«oUMta*«irtnfna 


twenwDt  taDdtw  and  who  atav  «!*«•  atteoliM 
torepalMon  tt.  of  tbe  danger  that  iilaeti'W  hig  oe 
tlM  oefflns  of  a  hallwar  wIB  tan  wfll  ekarirtte 
owner  wltli  notioe  of  tlM  dangnr. 

8.  Agirlln  not anee— ni<ly  etiTgiwittto 
with  maga^&aa*  la  telUav  to  Inoop  la 
mind  tbe  dsiurer  of  the  fell  of  plaater  fnottbe 
oefUncot  a  balhmrlna  tenement  under  wMih 
abe  baa  to  vaM  In  getav  to  bennparCBMUta. 

4.  TtMuaa—  n»r  \am  nVmm  rinii  immTrr  r' 
pereonal  Injntti 

'  ages. 


jntteannr  tnelade  ptoipecUTe daa- 


(Deoenberl.  laiL) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Cteneral  Term  of  tbe  Supreme  Court, 
First  DeperlmeDt,  affirming  a  tadgment  of 
the  Circuit  Court  for  New  York  County  m 
favor  of  plaintiff  In  an  nctfon  brouj^t  to  re- 
cover damages  for  Injuriea  to  i^Iatin  nmn' 
daughter  whicb  wera  aUtged  to  han  naoUed 
frtHD  defendant's  pegUgeBoe.  AJInui, 


Vam.—Be^on»IMUtvofkm^aordforinittrU*nt>tat' 
*no  Trom  defects  m  portforu    the  tmikHtig 
rtmatmngm  hit  poemttUm, 

As  regards  ■traogeis  there  oan  be  do  doubt  on 
either  principle  or  autfaority  that  tbe  liability  ot  a 
landlord  tor  iajuffesoeused  by  tbe  negligent  nialn- 
tensDce  of  the  portloDfl  of  the  building  wbiob  are 
in  hia  poaeenlon  cannot  be  In  aoy  way  affected  by 
the  fact  that  otber  portions  of  It  have  been  leased 
to  and  are  in  poeseeelon  of- tenants. 

Thus  a  lan^ocd  who  leasee  the  several  parts  of 
bis  bnllding  to  different  tenants,  and  who  retains 
ooDtroJ  of  the  roof,  will  be  liable  for  injuries  re- 
sulting to  peiWDS  paasiiig  on  tbe  street  fnmi  toe 
and  snow  sliding  upon  tttetn  therefrom.  Shtptey 
V.  Fifty  Aasooiates,  lot  Maes.  »1,  8  Am.  Bep.  SIS; 
Klrby  V.  Boylstoo  Market  Aaeo.  U  Gray.  SU.  74 
Aid.  Dec.  082. 

So  the  landlord  Is  liable  to  third  persons  for  in- 
Jnrlee  reeultlog  from  tbe  fall  of  side  walls  of  tbe 
building  which  Is  lensM  to  several  dtfferent  ten- 
ants where  tbe  wall  was  not  in  the  possessloo  of 
any  of  the  leasees.  O*0onnor  v.  Andrews  (l^z.) 
Hay  U,UeL 

8o  where  the  owneroCabuildlng  leased  tbf>  lower 
story  for  dtopa  and  pottkaw  of  tbe  upper  stwry  for 
other  poroses  and  blmaeUreaoalned  In  poseeiBton 
of  tberealdue,  helsi  In  the  abaenoe  of  an  expresi 
agreement  wJtb  the  tenants  to  tbe  oootnuy.  re- 
sponstble  for  the  safe^  of  an  awning  erected  along 
the  whole  front  of  the  biilldlog  for  the  t>eneflt  of 
the  abops,  bat  wbhdi  idao  proteota  the  entrance  to 
tiie  upper  afawlea.  MlUord  v.  Holbrooki  B  Allen, 
IT,  86  Am.  Deo.  f8S. 

Tbe  owner  of  a  building  ainittiiw  on  a  bbrhway 
in  wbloh  are  three  shops  and  whMi  has  •  wooden 
plaltonn  extending  from  It  to  tbe  stdewalk  with 
no  barrier  aaparmttaw  It  into  parts,  and  wfatob  is 
oonstructed  for  tbe  oommen  use  of  bU  tbe  shops 
and  used  by  the  public  as  a  oommon  paesssewavt 
Is  liable  for  Injprlea  caused  br  defects  ta  It  In  tbe 
absence  of  an  agreement  1v  the  tenants  to  keep  It 
in  repair.  Headman  v.  Gonvay,  US  Ham.  VL 

8o  when  a  bu&dlng  appurtenant  to  wbloh  a  coal- 
hole la  constructed  In  tbe  sidowalk.  k  rented  In 
apartments,  but  the  owner  remains  In  control  of 
tbe  halls  and  coal  vaults  andemptoyaa  Janitor  to 
take  oare  of  tbe  tralbllngsof  Whose  duties  ooe  Is  to 
anpervlse  the  reeeptlOD  of  ooni  thronghthe  coal- 
bole,  the  owner  of  tbe  building  Is  liable  for  lalorles 
received  by  a  passer-by  beosAwe  of  tbe  coal-hole 
being  left  open  and  unguarded.  Jennings  v.  Vwt 
Scbalok,  11  Cent  Bep.  817, 108  N.  T.  690. 
14L.R.A. 


MtMHtgtolmamU, 

In  inxan  artMe  appeared  btbe  Anerton  I«w 
Benew,  (voL  0,  pt  ni,)  wttUh  »denook  to  estab- 
Ush  tbe  pr^>nsltlsa  that  u  t*  the  sBaShlna  aad 
repair.aaweUMtotheeonatnieUonotpastlBaeof 
Uie  premlsse  wUsh  wave  not  exprMiy  demisBd, 
tnit  wblota  tbe  tenant  was  merely  liceosed  to  ose  In 
ooonectlon  with  hds  own  teoemaC,  the  ptlBClple 
of  caveat  emptor  applied  and  lestrtoled  teeoveiy 
for  whatever  he  conld  have  diseovend  er  eeM 
remedy  by  due  InqnfaT  or  Inspeetloa.  lUsartlde 
Is  very  elaborate  aad  represents  much  lenr^ig 
and  research.  l%ereare.  howmrer,  tewsasesclted 
which  sre'dlreotly  in  point  and  the  cofJuakto  to 
based  upon  preaalsea  i npmsenHis  geaetnlpfteal- 
ples  in  tbe  hiw  of  Mndlonl  and  tsanait.  In  tbe 
light  of  eubasquent  deelslonn  the  eonalmion 
reached  mast  Pe  regarded  m  mmwk  mndWad  It  net 
oompletely  overthrown. 

Dvtif  to  rrbuOA. 

Where  a  tenant  hires  rooms  only  bto  Interest 
ceases  with  tbe  destruction  of  ttie  building.  Kerr 
T.  Merchants  Bxob.  Co.  3  Edw.  Cb.  SU,  S  L.  ed.  SO; 
Wtnton  V.  Cornish,  5  Obio,  fIT;  Btockwell  v.  Hunter, 
11  Het.  m,  a  Am.  Dee.  m 

When  a  building-  has  been  toured  by  tre  Ae 
landlord  cannot  be  eoupelled  to  rebnlM  or  repair 
It  for  the  benafltof  his  timnt  nnleasbe  baa se oov- 
enanted,  and  he  hokis  no  greafcar  obllgatloa  to  one 
tbe  nse  of  wboae  teoeooMit  to  impateed  In  eonae> 
quenoe  of  the  Ore  than  to  ooe  wfaosa  imaiitora  aie 
destroyed  or  directly  Injured  by  It,  And  It  to  Im- 
material that  tbe  building  Its^  was  mated  to  sev- 
eral different  tenants.  Doupe  v.  Qcnln,  tf  M.  T. 
lt9,6Am.Bepk  4r. 


Dutirtoi 

Tbeee  are  deoUona  whkh  tend  to  ertaUllh  a 

duty  on  the  part  of  tbe  landlord  to  use  resseosNw 
care  to  maintain  tbe  potttons  of  the  buiidiof  In  bto 
poasemton  at  all  Umes  hi  aueh  a  state  of  lepato  that 
no  injury  aball  reault  to  the  teonnL 

Thus  Uw  landhKd.  oo  fiu  as  the  tenant  to  eoo- 
oeroed.  where  the  latter  ooouples  but  a  saiall 
part  of  tbe  tenement,  to  Ixmnd  to  keep  the  parts  ot 
the  teneneot  under  bto  control  In  such  a  slate  of 
repair  that  tbe  teoant  may  occupy  bto  presoiseslB 
aaW-  Bold  V.  O'Brien,  l»tlalr,StlL 

A  tenant  from  year  to  year  rentlnff  part  et  a 
dwelUng-houae.  the  realdne  of  wbiob  to  oeoapisd 
tv  other  tenant*,  to  ondM  no  obligation  te  make 
lepalrs  of  sneh  general  and  substantial  a  otfme  as 
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Statoment  by  Br»dI«T* 

This  actloD  was  brought  to  recover  damages 
for  the  low  ot  service  of  the  plalntifl's  minor 
daughter,  resuldng  frcnn  a  personal  injury  to 
her  by  the  faDlog  upon  ber  of  plaster  from  the 
celling  of  theballway  of  a  tenemeDt-house  front- 
ing on  East  IMth  Street,  in  the  dty  of  New 
Torfc,  and  for  tbe  expense  of  medical  attendance 
on  accoQDtof  such  iDjnry.  The  defendant  was 
the  owner  of  the  bulldiog,  and  tbe  oocupanis 
-werebistenants.  Tbe plaintilt with  hisfamlly 
<»ccapled  apartments  on  tbe  top  floor,  and  be- 
low umt  were  two  floon.  also  occupied  bv  fami- 
nes; and  tbe  next  below. — tbe  groond  noor, — 
was  used  as  a  drug  stora  The  hallway  on  tbe 
j^round  floor  was  common  to  all  the  occupants 
of  tbe  three  floors  above  It,  and  was  their 
only  means  of  access  to  their  apartments  from 
the  street,  and  of  passage  Into  from  tbem. 
On  AuKQst  26,  1884,  when  passing  aloiig  In 
this  ballway,  tbe  plaintiff's dauffhterwaaitntck 
on  theheecFby  plaMer  ffelllDgfrom  tbe  oeiUng, 


Tbe  rebnlldlnv  ot  a  olilcane)'  irhloh  has  ttJUm  down. 
If  the  landlord  negiigeDtiy  sulTers  a  olilmner  to 
remain  tn  so  defective  ooodltlon  that  tt  tnmbtes 
down  oauslog  loss  to  Us  tenant,  be  Is  answerable 
for  the  oonseqnenoes.  SsBle  Swajae,  t  Dsly, 
U1. 

Where  the  lessee  of  a  store-rootn  In  the  bnfldfnir 
coveoanta  to  make  all  the  needed  repairs  in  and 
abont  such-  room,  tbe  fenor  by  impHoatlon  under- 
sakes  to  keep  the  Teauilnder  of  tbe  building-  in  re- 
jmjrso  as  to  protect  Buoh  room.  BtsBoU  v.  lAoyd, 
HDXILai. 

The  doctrine  as  thus  broadly  stated  Is  not,  how- 
ever. fuUr  supported  bj  Ote  oases  hereafter  elted. 
and  will  need  further  adjudication  to  estabHSb  tt 
if  It  1b  to  tieromo  law. 

Whatever  may  be  the  actual  dutr  of  the  landlord 
to  repair  In  order  to  render  blm  llaUe  for  Injurfea 
reeiUtioff  from  defects,  be  must  have  been  gnOty 
ot  actual  ueyllsenoe.  Alperin  v.  Barle,  6ft  Hun, 
tfU:  Henkel  v.  Murr,  81  Hun;  80;  Bakto  V.  Brown,  1 
B.  D.  Smith,  Sa. 

So  tbe  landlord  Is  not  liable  for  Injuries  caused  hy 
the  negti^enoe  of  the  tenant.  Kaiser  v.  Hlrth,  « 
How.Pr.l4S.  .ButseeHaoonftA.R.Co.v.GtoorBla 
B.  Co.  88  Oa.  US;  Jones  v.  IVefdenbunt.  M  Oa.  SOU, 

Am.  Bep.M;HanluUl  T.Ootaen,Maa.4»,tAm. 

iM|r  (H  to  hnlhailve.  Molrweqs;  «to. 

Where  a  portion  of  a  buUdlnit  Is  let  and  the  ten- 
ant has  Tights  of  pasBBgewar  over  staircases  and 
entries  In  common  with  the  landlord  and  other 
icoantB.  there  Is  no  such  \eaglag  as  will  exonerate 
tbe  landlord  from  all  rmponslbiUtr  for  the  safe ' 
condition  of  that  portion  of  tbe  tmlldhif  which  he 
son  coDtrok;  as  to  such  portion  fae  stm  retains  tbe 
reapooslbiUtr  of  a  general  owner  to  all  persons  in- 
clndlng  the  tenanto  of  the  butldlnv.  Loon^  v. 
McLean,  la  Mass.  86. 87  Am.  Rep.  SOL 

It  Is  this  duty  of  tbe  landlord  of  a  tenement  house 
to  keep  In  good  repair  tbe  Btalrwa^  etc.,  intended 
-for  common  use,  and  be  Is  Habte  to  Mb  tenants  as 
wtSl  as  to  strangers  lawfully  on  tbe  premtoes  tor 
daaoages  caused  by  neglect  of  tbe  obligation.  Don- 
obue  V.  Kendal),  18  Jones  ft  8.8S6.  afflrmed.  M  M.T. 
086:  HUsenbeck  T.  Onhrtog.  88  N.  T.  8.  B.  Und- 
my  V.  Leigbton.  ISOHaM.  S88, 

The  owner  of  a  bnlldlng  who  leases  parts  of  It  to 
dWarent  tenants  who  have  a  single  stairway  in 
mnunoa  Is  under  tln|dled  Covenant  to  keep  it  In 
s«IiB  and  eonvenlent  repair.  Sawyer  McGfllt- 
•BM7, 8  L.  B.  A.      81  m 
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eleven  feet  hi  heiiriit,  skd  In  (hat  namatt  re- 
ceived tbe  injury  by  wUeb  tba  aUegaddlnUl- 

ity  was  produced. 

Mr.  Jacob  F.  Miller,  for  appellant: 

The  obligation  of  s  landlord  to  repair  de- 
mised preimsea  rests  solely  upon  express  con- 
tract, and  a  covenant  to  repair  will  not  be  im- 
plied, nor  will  an  express  covenant  be  enlarged 
by  construction.  There  are  no  implied  cove- 
nants in  a  lease,  except  as  to  quiet  «n}oyment, 
which  "has  reference  to  the  title  and  not  to 
to  the  quality  or  condition  ot  the  property." 

Wit^  V.  MatthetM,  52  N.  Y.  Mnmfora 
V.  Brown,  6  Cow.  475, 16  Am.  Dec.  440;  Artfen 

PuUm,  10  Mees.  &  W.  ttSl;  Taylor,  Land. 
&  Ten.  7th  ad.  837:  Aham-x.  S(wJ«..6L.  R  A. 
440, 115  N.  T.  309;  Franmn  t.  Bnmit,  «  L. 
R  A.  770.  118  N.  Y.  115. 

If  raemisea  are  In  good  repair  when  demised, 
but  ulerwards  become  rutnousand  dangerous, 
Uie  landkird  la  not  reapOBslble  therefor. 


Thns  tbe  landlord  is  liable  for  injuries  sostalned 
by  one  of  bis  tenants  by  triniimr  and  tailing  in 
oonsSqaenoe  of  a  holC'  to  the  olloloth  laid  upon 
stalrslaa  ball  which  Is- reserved  fOr  the  eonunon 
use  of  all  tlie  tenants  of  the  boildlngk  Henkel  t. 
Hnrr,  81  Hon.  80;  Ollloon  v.  Rellly,  10  Cent.  Hep. 
4S8,  SO  N.  J.  L. «;  Fainter  v.  Dearing.  W  N.  Y.  7. 

So  permlttlnft  a  stairway  carpet  with  holes  in  It 
to  remain  on  tiMStalraof  a  senemaot  house  with 
notloe  of  Its-oonditloa  rendenOe  owner  liable  tor 
Injuries  ton  tenant  from  a  Call  caused  by  oatahluff 
bar  foot  In  one  of  Vbb  boles.  Pell  r.  Betehait,  U 
L.  R.  A^  Sia,  1S7  N.  Y.  881. 

'  8otbelandk>RlwasbeMHablefortB]urtes«ansed 
by  a  fan  received  by  reason  of  the  unsafe  ooodl- 
tlon ot  a  mat  In  the  entrance  halt  of  aa  apartment 
house  which  -wtb  used  tn  common  by  all  the  teo- 
antsof  the  baUding.  ITeyer  v.  Miller.  U  Jones* 
8. 616. 

So  where  tbe  ownm-  erf  a  tenement  let  out  to 
twelve  dUferent  famines  bad  provided  a  oobhoq 
stairway  for  tbe  use  of  all  he  was  \sM  Uable  Cor 
the  Injuries  resulting  to  tenants  from  lia  bstngr 
out  of  repair.  H'Martln  t.  Hanna}',  10  Ot.  SSBs. 

cases.  Sd  series,  4ii. 

So  tbe  landlord  Is  answerable  for  a  defective  con- 
dition in  a  fltatrway  intended  to  f  umlsb  aoom  to 
the  roof  of  a  Bbed  used  In  common  by  all  the  ten- 
ants for  drjinirelothfe.  Leoney  v.  McLean,  U8 
Mass.  88, 87  Am.  Rep.  »Bl 

Tbe  landlord  Is  reaponiible  for  tbe  safety  of  slatB 
upon  the  roof  of  a  tenement  bouse  for  tbe  oom- 
inon  une  of  tbe  tenants  in  drying  their  dotbea. 
Alperin  V.  Earle.  SRHnn,  SU. 

But  it  seems  that  the  place  where  tba  nootdent 
happens  must  have  been  Intended  by  tbe  kuHlkml 
fbr  the  use  to  wUdi  tt  Is  balav  iHMr  In  orter  to  bold 
htm  liable - 

So  where  the  tenants  were  simply  given  pennls- 
slon  to  dry  elotbes  on  the  roof  the  bmOord  was 
under  no  obligation  to  keep  it  hr  repair.  Ivay  v. 
Hedges,  L.  R.  8  Q.  &  Dtv.  Sa 

Th©  landlord  is  not  bound  to  repair  iimmlsiii  In 
tbe  exolnsive  possesstoo  of  a  tsoant. 

8o  the  landlord  is  not  Uable  for  tajuries  caused 
by  a  defective  condition  of  a  platfora  which  was 
rented  with,  and  intended  for  tbe  exdnsin  use  of 
the  occupants  of,  a  suite  of  apartmeots.  Dooner 
V.  Ogrllvle, «  Hun,  tOL 

Nor  Is  the  landlord  Uable  for  tejnrles  caused  by 
a  plana  aoroai  tbe  front  (rt  a  anlte  of  roona  lieeom- 
ing  ottt  of  repair,  where  ttwas  dsslimaa  for  the 
exetustve  use  irt  OiaooeapaBlsoCaaiAsnltosBid 
oonatltutMl  no  part  of  tt*  en— on  j— tasnr 
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«teiM«fT,  Arra«,  MN.Y:  139,  IS  Am.  Rep. 
JMi^tfinfi}  f.  Sarteau,  56  Y.  893,  Ifi  Ao). 
Kep.  488;  Strorda  x.  Edgar, -59  H.  Y.  28,  17 
Am.  Rep.  29S;  Taylor,  Land.  &  Ten.  2d  ed. 
gg  337'^;  Oaes  v. .TriliU;  88; 
Lodtrma  t.  Rorffan.  58  Iff.  Y.  635;  O'Brien  v. 
Oipuw^,  59  Baib;  497;  J^t^ia  v.  ft/jf/i^o 
W.'It:  Oo.  7,Ceiil.  Kep.  7tt8,  106  N.  Y,  141. 

Id'  the  contract  of  ieiting  tbe[«  is  no  impUod 
warranty  ibal>Uie  promises  are  tenaatabte. 

J/ou^  VI  MolUr,  1  flilt.  49U  v.  Kett«r, 
e  El'  &'.Smltb,  248:'  WaUaee  v..  1  Daly, 
481«  V.  Miller,  19  Jones  &  S.  ^lA.Kabvt 
v..FpMt.  18  .Iones,&S.  72.  ' 

Bvro  nfaen  Uie  landLord  baa  covenaa.t«d  to 
kee|»  tbe  pi^miBeB  in  tenant  able  repturiL  is  Uie 
diUy  oC'-tbe  leoant.  to  notity  bim  of  tiio  wapt 
of  repairs..  -  /  .  . 

McAdam,  Land.  &  Ten.  451;  Wotcaftv.  SuUi- 
tao.  e  Paige.  117.  S  L.  ed.  oaS. 

If  tiieinurest  whicb  Abe  plainliS  bad  ia  tbe 
ballwi^  vat  tbet  of  a  lieeasee,  be  took  tbe 


premises  as  tbey  -wefo,  md  (W>DOt  bold  the  de- 
feadatit  liable  for  damages  resaltii^  from  Ibeii 
ftUeged  defective  oonditioD. 
Waahb.  RealProiLjSUied,S77;  CbrttM'rniT. 

Titi/t^.  L.  R.  6£xcb..2l7;  Anekr$onv.  Oppen- 
A^mer^  L.  R  5  Q.  :E(.  DIv.  603;  HumjArt^  f. 

Wait,  23  U.  C.  C.  P.  580;  PtirceU  v.  En^iA, 
m  Xnd.  S4,  44  Am.  Rep.  2S5;  liatf  t.  Ba^j, 
L.  R,  9  Q.  B.  Div.  80;  BvycJidl  v.  BieAinon, 
SO  L.  J.  Q.  B.  101;  Cutici  v.  Adaou,  115  N. 
Y.  5S;  S^nh»  v.  ThoiapBtm,  149  Haas.  3a7, 
and  cases  dtedt  Akern  v,  Steele,  5  L.  R.  A. 
449, 115  JH.  Y.  209;  Ihnner  v.  OgUvie,  49  Hun, 
229.    See  Ot^netf  ▼.  Brtaa.  150  Mass.  481; 

Wilkiflwn  V.  Faifrie,  8  Jur.  N.  B.  280.  1 
HurlsL  &  C.  633. 

A  licensee  goes  vipon  land  at  bis  owb  risk 
aqd  must  lake  Uie  pr^emJses  as  be  finds  them. 

Steetnetf  v.  Qtd  Colony  A  N.  &  Cb.  10  Allen. 
&68,  87  Am.  Dec  644;  Zmiiaeh  t.  TarixU,  10 
Allen,  885,  87  Am.  Dec.  660;  Bdnlein  y.  Boh 
ian  4t  P.  B.  Co.  fi  I4ew  ■'Eag.  Rpp.  826,  147 


■  otberapportQDanceeorcoovenieooesoftha  bouse. 
Plyna  v.  Hatton,  43  How.  Pr.  310. 

The  landlord's  dutj  in  rwpeot  toa  eommoa  pas- 
sageway ie  that  of  due  oaratokeep  Itin  suohooadl- 
tton  as  it  wae  in,  or  purported  to  be  In,  at  tbe  time 
or  the  lettlD?.  Qidon  v.  Perbam.  l&l  Mase.  m. 

So  the  duty  to  repair  and  keep  in  HOOd  qoodltlon 
the  oonunOQ  hallways  does  not  require  tbe  recou- 
Btruotion  of  steps  and  passageways  wbleb  may  Ise 
allowed  to  remalD  In  the  ooodlttoo  Ja  whlob  they 
wecc  when  tha  buildiMr  was  lea«ed.  Woods  v. 
Naitmtoiav  &  aiIIUOo.iU»aai.  M8,45Am.Bep. 

su. 

And  where,  at  the  time  of  letting,  tbe  oommoo 
platform  from  the  defect  Id  which  theinjory  result- 
ed was  oonetrooted  of  oM,  rough  boarda  wbioh  were 
oomlng  to  pleoea,  of  whiek  tbe  tenanC  had  nottee, 
she  iraa  b^  not  eotlttod  to-  reoover.  Quioo  v. 
Perbam,  mpra. 

XbelandlonlliUabteforobstruottOBKiiegUcently 
caused  tff  bim  but  m>c  tor  not  removing  ebetnio- 
Uoas  arMmr  from  natural  causes  and  oe/t-  eoostl- 
tttUns  a  defect  te  tbe  passageway  Hsslt.'  Watkkn 
T.  Goodiai,  188  Hate.  m. 

Consequeotly  the  laudlord  is  not  compelted  to 
remove  lee  and  snow  from  tbe  steps  ieadtng  to  tbe, 
tenement  bouse.  Woods  v.  If aumkeag  SteaoK  O. 
Hill  Oo.  181  IfasB.  8GB,  15  Am.  Bep.  844. 

But  where  an  unoovered  piaua  annexed  to  tbe 
rear  of  a  buUdiug  over  which  was  a  right  of 
for  the  oommoo  use  oC  all  the  teaanta  of  the  build- 
ing Iteoame  covered  with  toe  br  reason  of  water 
flowing  CD  It  from  adafeoUve  pipe  ooniteatedwitb 
the  roof  of  tbe  building,  tbe  owner  mw  birid  liable 
for  iDjurlce  received  by  a  tenant  In  dipping  qo  It. 
Watklos  T.  OoodalLsuswa. 

■Eatture  to  focQlsb  .p«4>er  Ugbt  may  render  the 
landlord  liable.  Marwedel  y,  Gook  (Maas>)44ute  M, 

mi. 

In  apparent  coufllct:,wltili  the  foregomgare  the 
three  tottpwlnccaaM.  ineaohoC  tbeast -cases the 
reasoning  Is  directly  opposed  te  thsformer  eases 
butteeaehalaO'tiiavwasanelempntirblefawvuld, 
nader  tbe  attore  calwt  havto  cvnpelM  t^-rttiditNi 

>  Mf  UN-.  dscMon  rcflcM  -  wlib»al  «ati«ni]lsiDa.  tin: 
.wOa  dactyl  ttC  .thf  toDdlsrtrs,  UritlUtr* 

<    I^rHMlMT.BBgU■l|,«6Isd.afc  MAiq.ftep.2K^ 

•  *be«ourt«eaid£  "It  la  dtib^jtttn  perceive  bow.the 
fact  that  the  landlord  hired  QUt  apai^iQeQta  to 

'■,Hpaml«  tenants,  and  ibat.  theieommoa  stairway 
w«a.the«omn»D  inssage  for.all,-cao  exert «  c«o-. 
'lrelUP*MbNticaiwvntbe>«u«aUpn  o£  tbctiwd-, 

i.terdfaMobili^-  Xha  .taBdloRdi^s'dutv  la  tfte  same. 

^iwbj>fcgir4iaidMristgjBtope  or-  to  .maoy  mtax» 
14  E.R  A. 


oonoerua  bis  babillty  to  the  tenant  for  penonal  in- 
Juriea  caused  by  a  failure  to  repair."  And  On 
landlord  was  held  not  liable  to  a  tenjint  Injured  by 
afall  caused  by  the  accumulation  of  loeand  mew 
on  the  common  stairway.  ButtbeoourtreooRniaed 
a  possible  liability  for  delects  which  are  permanent 
or  xrow  out  of  tbe  character  of  the  structure,  and 
under  the  cases  of  Watklna  v.  Ooodall,  and  Woods 
V.  Naumkeag  Steam  C.  MiU  Co..  supra,  tbe  landlord 
l|i  not  compelled  to  remove  ice  and  snow. 

1^  Cole  V.  McKey,  M  Wis.  SQO.  67  Am.  Eep.  SU. 
tbe  court  huld<i  that  the  landlord  cannot  be  held 
liable  for  Injurlee  caused  by  the  leased  pran- 
ieea  getting  out  of  repair  during  the  tern  un- 
Ipssltwaaby  reason  of  bis  own  wi-onicful  actor 
failure  to  perform  a  known  duty,  oltboujrh  the 
premlfca  were  let  to  several  tenants  and  the  Injurr 
Is  caused  by  a  want  of  repairs  in  a  paeEast-way 
oommoQ  to  all;  and  that  there  ta  bo  duty  on  bii 
parttorepalr.  Butltappciiredbithatcasethattlie 
landlord  wasignomnt  of  tbe  dttfaot,  and  that  tbe 
tenant  was  oooupylng  without  anr  rightful  ao- 
tbortty.  .  , 

Bo  .In  Humphrey  v.  Wait.  SSU.C.C  P.  180,  whom 
one  of  Hieyeral  tenants  of  an  apartment  hoioe  sas- 
tabled  injuries  by  stepping  tbroiigh  a  bole.fai  the 
floor  of  a  oommoa  passage,  landlord  wasbsU 
not  liable.  But  In  that  case  It  appeared  thnt  tbe 
tenant  knew  of  the  defect  wbenstie  took  poasaaioiL 

Dutytuto  •fnftf,  water  iKpei,  etc 

In  a  modem  teiirmentbouse  the  sinbsand  water- 
olosetsive  thittas  whlob  tbe  landlord  is  required  to 
.look  after  and  keep  in  good  condltbmasaniatlff 
of  aeoeetity,  since  no  oo(»ipant  of  rooms  wbote 
term  Is  neoeasarlly  abort  and  v  noertain  can  be  re- 
quired to  perform  the  duty.  IMl  v.Kavanagh,S4 
How.  Pr.  348. 

Tbe  landlord  of  a  tenement  to  bound  to  ke«p  la 
condition  the  pipes  usedio  couunon  tty  theooeo- 
pants  of  several  different  flate. ,  Sitcb  w.  Armonr. 

Wbere  , a.  tenant  of  a  portion  of  the  boildlnf 
auffeis  loss  by  reason  of  the  eeoape  at  wvter  ttem 
p^es  tqr  the  use  and  undw  tbe  control  ct  tbe 
^aiadlord  whie.  ooouplea  the  remainder  oC  the  bidU- 
lug. the  bmdlord  jvlU  be  UaUe  therefor,  tiketv. 
Nichols.  U6  HaM.  401. 

Bfit  wbere  a  water-servloe  pipe  if)|ich  was  resBon- 
.Hb'ir'.^Hffic'erii.  ifiT  tta  purpose  lorr-whloh  it  «m 
dasigaod  bui;9t.ifttbouiany,negUgenoeontbe|iart 
i(tf  cqa  landkucd,  be  -wfta  not  Ua^^  Aodangav. 
Oppenlmbner,  L.  1t,.fiQ,A  JUv.  OfB-j  t 
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Mwa.'  IMj  a^ufl**  T. .fiMKtt^  T  0.  a  If. 
731;  StHUvm..^.  Watei%.  li  It.  a  L.  4 
J^rk«r  yTPorttand,  M  Of.  09  He.  m  81 
Am.  Rep<  889;  7>muw  v.  (VMmf.  49  Ew. 

229., 

Even  if  Hf^t  promised  to  haye  tbe  ceiUqg 
mendedj  ibat  wftpld  not  bind  the  defepdwt, 
for  be  was  ooL.aijiMKirued  ,.t6  mvke  weti  a 
promifie. 

.  Jiarsk  y...Chifihering,  i  Cent.  Rep.  418,  U>1 
K.  T.  390, 

If  the  defendaat  vrero  guittf  of  qcgligeiK^, 
tbea  tbe-  ^iptia  acd.  tbe  daugbter .  iivere.  If 
tbe  daughter  tbougbt  tbe  CQibDg  wpuld  f«U,.«8 
ahe  said  it  would,  it  was  oegligenco  io  ber  to 
Tif>k  herself  under  it,  ,  She  migbt  not  gp  nud^r 
tbe  ceiliDK,  take  ber.cbaiDf^  of  a  taii,  aiKl  then 
■ikgc  DegUgence  od  the  part  oC  defeadaof. .  - 

(^iU  v.  iliUou,  9  CenU  Kep.  255,  1Q$  X 

Y.  m. 

The  plaintiff'a  datfgbler.waB  fuurteeoycftra 
of  age,  and  heoce  tui  Jwis.  ^ 

Tticiter  T,  J/eu  Tot-k  Cent.  ib  B.  B,  Co,  m 
N.  Y.  818.  . 

Tbe  laodlcwd  is  not  liatde  in  Ute  abs^oaof 
»  statute  eojoining  tbe  duty  to  keep  tbe  ccil- 
ines  safe.   Tbe  oommoB-law  rule  pi^vails. 

Wil^  T.  MMtkdg,  78  N.  Y.  311.  U  Am. 
Rep.  586;  Btenmn  v.  Ladu^,  6  K.  T.  &  R. 

£veB  If  Hoyt  promiaad  and  bad  power  by 


{>jromip)3  toblitd  iMeadanr,  iU()t'  diA  ^<!^  re^jevc 
the  plaintiff  or  bis  daughter  fromjl^  ddty  to 
lexurcisocarc  and^eep  out  of  the  wuy  of  danger. 

^fal■tk  V.  Chickcring,  2  Cent.  Rep,  4!fi,  lOl 
K.  T.  390:  ,Vorrison  v.  Erie  H.  Co.  59  K.  Y. 
((02:  Hunter  v.  Coover^own  t&  5.  F.  ft  Cb.  2 
J..  H.  A.  833,  112  N.  Y.  377,  12  L.  R.  A.  4-29, 
120  N.  Y.  22;  l<<U>i  v,  ilanhaltan  U.  Co.  3  L. 
Jt.  A.  74,  U2  X.  V.  ^51:  Jfaz-iin ,y* i'tHM,' fl  L. 
n.  A  794, 117  N,  Y.  188.      '  jff 

Tbe  owner  ia  not  an  Insurer. 

W«  T.  Burhaiiai},  51  N.  Y.  476;  10  Am. 
liCiJ;  Lf.SfV  V.  f7"^',  TA  X.  Y.  .19-1,  10  Am. 
Kep.  m^;  T'lUnaiH  v.  Sluri>hy,  130  1^.  Y.  350; 

V.  yi>r  Y,.,t  (',„t.  .(.- 11.  n.  Co.  134 N. 
Y.  317;  lUiUius.  .^Uiiidurd  Oii  (Jo.  l^iSJ^.Y. 

.,  When  premises  ajie,  ;^t.  ,tp  which  :fi9Cm  Ran 
(Only  be  hfdiVvpr.Olhtii!  property  of  the  land- 
.Joni,  a  wayi^  iuBdeoiIsed  premises  is  implied. 
Hcucc  Ibe  nght  to  use  ibc  hallway  passed  to 
tlic  nlaintiS  an  teuiiut  iiiuli  r  llii;  k-use. 
.   WiUagd,  Iteal  EsUiIp.  lO-l;  n-Amt^  v.  SeO^, 

-£l/»7n«r,  1  Barb.  Ch.  353.  5  L,  ed.  414.  ; 
Mr.  Clifford  A.  H.  Bai  tlott,igrre8poM- 

,eui:  .,, 

Tlie  nclioTi  h  miiiritaiiiublc. 

I,  TIk'  hallway  wnx  a  coioiuon  pawifjte  used 
by  all  tbe  leDaal8,ti8  tbe  only  means  uf  iugress 


Duty  to  rtp&tr  roof. 

Id  Pomfret  V.  BIcrof L  1  Snund.  321,  tb«  holding 
ol  the  court ,  that  an  action  would  lie  against 
tbe  landlord  for  permtttlag'  a  pump  used  In  com- 
mon to  become  out  of  repair  was  rerenipd,  and  it 
iteema  that  the  prfnotple  of  the  UloBtratlon  riven 
by  tbe  jodge  In  orgmnent  that  If »  man  demtoec 
tlie  middle  rotm  of  ■  honeaod  attennunto  wUt  DOt 
repair  Mm  roof  whereby  the  lewee  oaDDOt  eaStty 
tbe  middle  room  an  aotlOD  irtil  lie,  was  viveixulad 
br  tbe  rerenal.'  Bee  alio  Xenantv.  Goldwlo,  1 
6alk.au. 

In  tbia  country  the  decisions  are  by  no  means 
uniform.  Thus  It  has  been  held  that  the  duty  of 
maititaJnlog  a  roof  In  reasonahly  good  condition 
for  tbe  benefit  of  the  occQpnnts  of  the  building 
la  Imposed  upon  tbe  landlord  Where  be  has  exr 
cIuBlTe  possestkm  of  It  and  Oetxilfaingta  leeaed 
In  seiwrate  boMtngH  to  eetwal  different  tenants: 
Bauth  r.  DaTenporfe,  97  N.  r .  fl.  B.  «r4,  distinguish- 
ing Doupe  T. Oenio, 46  SLY.  119;  6  Am.  Bqp.4i. 
See  ato  eUokanf  r.  MAinr.  7fi  UL  UB,  20  Am. 

Also  that  an  action  lies  br  the  tenant  of  the  lower 
story  of  a  building  against  tbe  landlofd,  whoha? 
tbe  care  and  control  of  tbe  upper  stories,  for  afl 
injury  to  his  g<k>d8  caused  by  the  rain  dceocndiofc 
through  tbe  roof.  If  It  Iiappend  throngh  the  land- 
lord's n^Hgcnoe  In  the  managerbeilt  oT  tbo  part  of 
tie  building  In  hte  control."  Toole  r.  lte!ke(t,«7 
Me.  M4.  ei  Am.  Sep.  54.  OortWo,  Kruemr  Per- 
mat,  9  Mlm.».  «aAm.Bep.*S]  watkerrtOH. 
btfrt.SBobC.su. 

la  sar  want  tbe  landktfd  |b  .poMemtmnL  of  tbe 
appo"  floon  is  not  Iwund  to  guarA  against  aool- 
deots  such  asa  rat  koairlpK  through  a  water  tank 
and  letting  U|e  ^ater  run  ,dow»  on  the  tenant  be- 
low, doing  dapa^.  Carstalrs;r.  Xaylor,  Ii,  B.  ft 
Bxob.Zl7' 

Where  tbe  statute  requires  the  lamllord  to  repair, 
and  he  obciipled' a-fbom  fn  the  Imllflliifr  otct  that 
of  tbe  tenant,  notice  to  blm  lof  a  defective  mbf  was 
held  nnncccnagry.  datbiiien  r.  Oaitieberry,  4»  Ga: 
17!.  ■'  

14  L.  R.  A.  ' 


Duty  at  to  Btde  vaOs. 

There  Is  also  much  conflict  In  regard  to  tbe  land- 
lord^  dnty  as  to  side  walls. 

Io  Hissourlthere  wasan  attemptto  extend  tbe 
doctrine  of  Looney  t.  MoLeim,  1B0  Haas.  83,  ST  Am. 
Rep.  £06.  to  tbe  case  of  tbe  fallof  tbe  mala  wall  of 
a  lenemebt  house  which  remained  in  the  exoloslve 
posaoashm  of  tbe  landlord,  and  tbe  oonrt  held  that 
It  tbe  fall  of  tbe  wall  was  caused  bj  the  landlord's 
negUgenoe  the  tenant  could  recorertor  the  result- 
ing injury.  Ward  r.  Fagan,  28  Uo.  App^  110, 

But  that  case  was  transferred  to  the  supreme 
ODUrt,  which  held  that  landlord  is  not  bQund  io 
to  keep  the  leased  premises  in  rei>air  in  theabsL'noe 
Of  expresn  covenant,  and  It  la  Immaterial  whether 
the  tenant  be  the  lessee  of  the  whole  premteen  or  of 
oidy  a  part  tJiereof."  and  that  '*wliere  tbe  main 
wall  oftbe  building  fell  tbrodgbtte  negtlgenoe  Of 
the  landlord  be  was  not  liable  fttr,  the' taduilea 
thereby  caused  to  a  tenant  of  oertaln  'toomatntlie 
bnUdlnjT.  Ward  t.  Fagin,  10  L.  B.  A.  1«,  101  Jfo. 
WS.  80  Am.  St.  Bep.flGO. 

So  the  kaaee  of  a  otore-roou  of  a  building  was 
b€dd  not  entitled  to  recorer  for  damages  caused  by 
tbeswelUog  and  bulging  out  of  the  side  walls  of  tbe 
buildluK  whereby  the  Btor»-room  became  nnteu- 
sntalde.  Kline  v.  HcLain,  5  L.  B,  A.4a0.8BW.  Ta. 

at 

me  court  applied  the  gendral  rule  of  non-liabfl- 
Ity  to  the  ease  of  a  building  falling  bet^use  bt  ez- 
cavations  on  an  adjbinlog  lot  and  onuhlngf  urfti< 
Cure  belonging  to  a  tenant.  -<*bo  occupied  only  ttte 
baamiont  aUMT*  In  Sherwood  p.  Beomant  S  Bonr. 

m. 

On  tbe  other  band  It  has.  been  held  ttiat  a  t«uuit 
of  part  o(  a.  <lwei]liig-liou8e,  tfae  reslduo  of  which  U 
occupied  by  ottier  tenants,  Is  net.  in  the  atueoep 
of  expms  agteemrat,  bound  to  repair  defects  In 
the  buiMlng  of  a. general  bharacter  extending  be- 

SODdllif  I'rcmIsM  ocoilpted  by  'lini:  (uhI  If  the 
indlttrd  II' jrllfTtTitly'fluffprathotiiiili!  i' t -wome 
uneate  and  be  U'Uable  ko  the  teoane  for  fiiiUr. 
in  tber^«aM«ato«iel-ptopKty"of-tbeiatt^. 
Bold  «.0'BM»U,l»DaDr.  103^  '  -H^P.  H. 

10  /.  :'t:  ii 
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n.  To  Dither  of  tt«  tenanti  wu  the  hatl- 
irar  demised. 

nx  Its  control  remained  in  tbe  ai^lantas 
laodlord. 

rV.  The  cellioff  was  unsafe. 

y.  Of  which  lEe  landlord  bad  notice. 

Benka  T.  Uvrr,  81  Hnn,  28;  JJonohw  T. 
KendaU,  18  Jones  &  8.  88R;  Bold  v.  &Brien. 
IS  Daly,  168:  Bpeltman  T.  Bannigan,  86  Hun, 
Vtt. 

Bradley*  dellTered  the  opinion  of  the 
ooart: 

Tbe  alleged  cause  of  action  was  for  loss  of 
flenrice  and  medical  expenses  in  cooaequence  of 
the  Injury  to  the  plaintiff's  daughter;  and  the 
liability  of  -the  defendant  was  d«)endeDt  up- 
on tile  fact  that  the  in;^Ty  waa  aolely  attribu- 
table to  his  n^lixent  failure  to  perform  a  duty 
assumed  by  him  in  his  relation  of  landlord  to 
tbe  plaintin  as  his  tenant  If  tbe  hallway  bad 
been  part  of  the  premises  demised  to  the  pldn- 
tiff  there  would  have  been  no  liability  of  the 
^lefeodant  to  him.  But  the  argument  of  tbe 
defendant's  counsel,  founded  upon  tbe  propo- 
'  sition  that  such  was  the  relation  of  tbe  parties 
to  ibat  portion  of  tbe  building,  does  not  seem 
to  be  applicable  to  tbe  present  case.  It  was  a 
four-floor  tenement  house.  Tbe  apartments  on 
the  second,  third  and  fourth  floors  were  sep- 
arately rented  for  use  by  families  as  dwetlfng 
places.  Tbe  plaintiff  bad  rented,  and  with  his 
family  occupied,  tbe  fourth  or  top  floor. 
Other  familtes  occupied  tbe  second  and  third, 
and  on  tbe  ground  floor  was  a  drug-store,  and 
a  ballway  common  to  tbe  occupantt  of  the 
Horn  above.  It  was  tbe  menos  provided  for 
their  passageway  for  logresA  and  egress  into 
and  from  tbo  buildioc  in  gomg  to  and  from  the 
apartmenta  from  and  into  tlw  atceel.  It  was 
esaeniidly  provided  fbr  that  purpoae,  and  nec- 
essarily common  to  the  use  of  such  occupants. 
Their  right  of  passage  through  it  was  necessary 
to  tbe  arailabilit;  for  occupancy  of  tbe  apart- 
ments rented  by  them.  It  was  provided  for 
their  uae  in  paning  to  and  from  the  apart- 
ments demised  to  tliem,  of  which  it  constituted 
no  part  It  was  therefore  subject  to  tbeir 
rl^t  of  pasaage  in  it,  under  the  control  of  the 
daeodant,  who  was  the  owner,  and  tbeir  laod- 
loid,  and  upon  him  was  tbe  duty  of  exerciaing 
reasonable  care  in  keepins  the  hallway  in  salt- 
able  repair  and  condition  lor  the  use'  ni  safety 
t:^hiateDanis  of  apartments  on  tbefloors  above 
It  Donahue  v.  SendaU.t^  Jones  Se  S.  886, 96 
N.  Y.  685:  Palmer  v.  Dearing.  98  N.  Y,  7; 
Looney  v.  McLean,  129  Mass.  VZ,  87  Am.  Rep. 
295;  Idndtepy.  J^ghton,  150  Mbps.  285;  ftiiv. 
Seinhart,  127  N.  T.  881,  12  L.  R  A.  843. 

Tbe  evidence  permitted  tbe  conclusioDof  neg- 
ligence of  tbe  defendant.  For  some  time  prior 
to  tbe  injury  water  had  been  leaking  through 
the  plastered  ceiling  at  the  place  from  which 
the  plaster  fell  and  struck  tbe  girl;  and  tbe 
plaintUt,  bis  wife,  and  the  daughter  testified 
that  they  bad  called  tbe  attention,  to  tbe  con- 
dition of  tbe  ceiling  at  that  place,  of  Mr.  Hoyt, 
Tho  collected  tbe  rents  for  tbe  aefeodant,  and 
to  whom  tbe  plaintiff  was  referred  by  tbe  de- 
fendant when  he  sought  to  rent  apartments  in 
tbe  building,  and  who  also  gave  atientik>n  to 
the  repairs  made  on  it:  and  Uut  Hoyt'a  atten* 
tioD  was  also  called  totbe  daDgertbiK  Unplaa- 
14L.aA. 


tering  would  fall  from'tbe  plsee  aoalTected, 
and  be  said  it  would  be  repaired.  Although 
there  was  some  controversy  about, the  relation 
of  Boyt  to  tbe  plaibtiff  in  respect  to  tbe  bost- 
nera  about  tbe  building,  the  conclusion  waa 
warranted  that  bis  knowledge  of  ibis  condiUoD 
of  this  ceiling,  as  between  tbe  plaintiff  and  de- 
fendant, was  such  as  to  charge  tbe  latter  with 
notice  of  it,  and  wiUi  nnrligence  for  oiDi8Bi<ni 
to  repair  it  prior  to  (be  time  of  tbe  Injury,  and 
It  was  a  fair  question  for  the  Jury  wbeth'er  tbe 
yielding  and  falling  of  tbe  {iMster  was  reason- 
ably to  be  apprehended  from  tbe  fact  that  wa- 
ter waa  leaking  through  and  dropping  from  it 
as  it  did.  The  question  of  the  defendant's 
negligence  was  properly  aabmitted  to  the  jury. 
The  fact  that  tbe  ^tnllff  and  his  daughter 
had  been  advised  of  the  cmdIUon,  and  may 
have  apprehended  that  tbe  plaster  might  fan 
from  that  place  ia  tbe  ceiling,  did  not  oecee- 
sarity  charge  ibem  or  the  daughter  with  con- 
tributory nagligeoce  in  passing  under  it  at  ihe 
time  in  qaestfon.  While  tbe  duty  was  im- 
posed upon  her  of  uring  due  care  to  avoid  dan- 
ger, it  cannot,  as  matter  of -law,  be  said  that 
-she  failed  in  that  respect  by  not  onnstantly 
having  in  mind  the  condition  of  tbe  celling 
when  passing  through  the  hallway.  This  was 
her  only  passageway  into  the  street,  and  from 
it  in  going  to  the  aparimcnt  in  which  ^be 
dwelt.  She  had  been  out  and  was  reluminfc 
when  tbe  accident  occurred.  Tlie  impaired 
condition  of  the-criling  waa  not  in  tbe  lloe  of 
ber  vision  as  she  proceeded  through  tbe  Itall, 
but  to  see  it  she  would  be  required  to  lonk  up- 
ward rather  than  forward.  And,  as  was  said 
in  Palmer  v.  Dearing,  98  N.  Y.  11:  "It 
would  be  an  eitremel>  harsh  rule  which  should 
require"  ber  "who  waa  called  so  often  to  paaa 
Ihia  place  to  have  kept  her  oilnd  Invariably 
fixed  upon  its  character,  and  to  make  her  re- 
sponsible for  an  omission  to  eiercise  incessant 
vViiaoce  in  passing"  it.  The  girl  was  not 
neceesarily  chargeable  with  negligence  forhaT- 
ing  for  tbe  time  being  forgotten  tbe  coodltitMi 
of  the  ceiling,  or  for  having  her  thoughis  or 
attention  diverted  fttm  it  at  the  time  ofifae  oc- 
currence. Weedv.  BaUtton  Spa,  76  N.  Y.  889; 
Ba»$eit  v.  Fi»h.  7^  N.  Y.  808. 807. 

On  Ibis  review  all  queaUoDR  of  fact  arisinic 
upon  a  conflict  of  evidence  must  be  deented 
disposed  of  by  tbe  verdict,  and  in  ila  support 
tbe  pldDtiiZ  fa  entitled  to  the  benefit  of  the  in- 
ferences legitimately  deriv^de  from  tbe  eW- 
deuce.  lliere  waa  no  error  in  tiiechane  or  re- 
fusal of  the  court  to  charge  on  the  subject  of 
damages  for  loss  of  service.  It  appeared  that 
the  daughter,  who  was  then  Ixtween  thirteen 
and  fourti^en  years  of  age,  waa  accustomed  to 
perform  services  in  doing  housework.  This 
Question  was  for  tbe  jury,  and  the  recovery  of 
damages  for  loss  of  service  is  not  ia  mdi  caaea 
limitra  to  those  sustained  piforto  tbe  trial; 
but,  when  the  evldeaoe  iustnleatbeooothialoa 
that  tliey  will  continue  Uiereafier,  inosprcfiye 
damages  may  lie  awarded.  Drewr.  Hrth  Am. 
it  Cb.  26  N.  Y.  49;  Vuming  v.  Broot^  a*M 
B.  a>.  109  N.  Y.  90, 12  Cent.  Rep.  219. 

The  case  was  fairly  submitted  lo  Ihe  jury, 
and  there  waa  no  error  in  any  of  tbe  ruling  to 
which  exception  was  taken. 

All  CMICUT. 
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Jay  WICKB,  Treunrer  of  Local  Anembly, 
No.  4119,  of  the  EjilghU  of  Ubor,  Setpt., 
e. 

Edwaid  H.  MONIHAN  «<  al..  4ppt: 

t  H.  T.  J 

Tbo  feoeral  aMembly  of  aa  anlncor- 
porat*d  organlaitlon  eaonotbe  iBvest- 

ed  tbe  oouMtutton  of  the  order  wttb  Koveni- 
metital  pomr  wbioh  vm  einbto  It  by  Ms  own 
ediot,  witliout  a  beartnff,  not  only  to  dtsMlvoa 
looal  aaiemUy.  bnt  derett  tbe  latter  of  its  title  to 
propercr  deftred  Cram  tti  own  intimben  and  veet 
tt  In  ItnlfL 

(Deoembar  L  UVU 

APPEAL  1^  defeodanUi  from  a  jndgmeot  of 
Uie  General  Term  of  tbe  Bnpreme  Court, 
Tbird  Deputment,  BtBrmlns  a  judsrraent  en- 
tered tn  tbe  office  of  the  ckerk  of  Montgomery 
Oountr  QpoD  tbe  report  of  a  referee  to  nvor  of 
platetfif  m  an  aellM  broi^it  to  Tecover  the 
ainouDt  allqrad  to  be  doe  npoo  a  promlMory 
note.  Afirnudi- 

Tbe  fact!  are  atated  fa  tbe  ophiion. 
Mr.  Edward  J.  X—gM  with  Sfr.  H.  H 
Aiiiba.1,  for  appellants: 

A  refusal  of  officers  of  a  nalfosal  orgaoiza- 
ttoir  to  comply  CMinitnthm  or  a  repn- 

dlfliloii  <tf  the  gaoeral  wder  deprtyes  said  offi- 
cers of  the  Tight  to  act  as  such. 

Meflaadtti  r.  Mitrpky,  140  Mass.  841. 
If  tbe  BDhOTdioate  lodge  ts  iDCorporated,  the 
Xeoeral  body  cannot  revoke  tbe  charter,  but  ft 
la  otberwiee  where  it  ts  nniiMoipoTated. 
.  DMria  GranS  L^tite  A  B.  t.  JtMfiah-  lodge, 
S  Cent.  Rep.  «51,  OR  Md.  289. 

WitbdrairtDg  from  the  order  forfeits  all 
lights  under  the  charter. 

Attwmn  T.  Btnx,  37  N.  J.  Bq.  881. 
Where  a  lodge  of  odd  fellows  determines 
ivho  are  not  members,  tbe  courts  will  not 
terfere. 

StaU  r.  Odd  FeUom  Grand  Lodge,  8  Mo. 
App.  148. 

OouTts  sbotrid  not,  as  a  general  rule,  inter- 
fere wiUi  the  contentfoDS  and  qaarrels  of  toI- 
UDtary  awodations,  and  (hose  wno  have  gricv- 
sDCfs  shonM  be  required  in  the  first  Instaoceto 
reaort  to  tbe  remedies  for  redreM  provided  by 
their  Tulea  and  regnlatloos. 

Lafond  T.  DeeiM,  81 N.  T.  S14;  Chambfrlain 
-V.  Uncoln,  1W  Maa».  70;  fXKA«r  t.  Ba<A,  07 
How.  Pr.  87;  BarringUm  ¥.  Woi4cingmen'» 
Bm.  Auk.  70  Ga.  340;  (X&rp  v.  Bnnen,  61 
How.  Pr.  98;  White  v.  Brornirlt,  2  Daly,  829, 
4  Abb.  Pr.  N.  8.  168.  See  also  Burnt  v. 
BrieklamerM  Ben.  Union,  84  Abb.  N.  C.  160. 

The  legal  effect  of  tbe  onrerersed  adioD  of 
Oe  genml  eneuttre  board  was  to  deprive  the 
plaintiff  and  bis  associates  as  knlg^ta  of  bibor 
of  the  title  to  the  note  in  soft. 

White  T.  2hvw»«If,  tttpra. 

"With  regard  to  the  declsioos  of  ecolealsstlcal 
trfbuoals,  dTil  courts  cannot  inquire  whether 
tbey  hare  proceeded  according  tbe  laws  and 
vsa^  of  their  cborcb  or  whether  they  have 


If  OTB.— There  netM  to  be  no  sutboritr  on  Che 
pceotN^aasUoalDndired  In  tbeabova  case  except 
tbitoltadbr  the  court.  (Ausdn  r.SMrtaftUN. 
T.lii,tt  Aa.Oee.flH.) 
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decided  correctly,  but  tbeir  dedsfons  are  flnal 
and  binding  tipon  tbe  parties  and  courtA 

ConniU  t.  Beamed  P.  D,  Oftitnft  itf  Jfe» 
Proepeet,  64  K.  Y.  6S1.  See  also  WaUon  t. 
Jonee.  80  U.  8.  18  Wall.  079,  SO  L.  ed.  066; 
Belton  Y.  Batch,  18  Cent.  Rep.  006,  100  N.  Y. 
598. 

Tbe  members  of  a  voluntary  unincorporated 
society  are  bound  by  tbe  rules  of  such  society, 
whether  they  are  ressonable  or  not 

Oronenor  t.  United  8oe.  of  Betievere,  118 
Mass.  78;  Brine  v.  Board  of  Trade,  3  Am.  L. 
Rec.  368;  Thompson  v.  Adams,  7  W.  N.  C.  281; 
Etaat  V.  Alford,  1  City  Ct  Rep.  188;  Hirschl, 
Societies,  68. 

Members  baring  jtycreed  to  the  terms  are 
twuod  br  them,  tinleu  they  conflict  with  the 
laws  of  the  Bute. 

Byde  r.  Wood$,  3  Sawy.  655.  94  IT.  8.  S3S, 
34  L.  ed.  264;  Poultnej/  v.  Baehman.  81  Hun, 
49;  McKane  v.  Adam$,  61  Hun,  6;:9;  White  v. 
BrouneU,  2  Daly,  829;  People  v.  Touvji  Men's 
F.  M.  Ben.  8oe.  65  Barb.  857;  Snowr.  Wheeler. 
118  Mass.  179;  Thompmn  v.  Adame,  12  Pbila. 
484;  Bbbinghouaen  t.  WorO,  Club,  4  Abb.  N. 
C.  801,  and  note;  Robinson  t.  Tate*  City  Lodge, 
86  lU.  598;  Oeeeota  Tribe  No.  11 L  0.  of  H.  if. 
V.  Schmidt,  67  Md.  98;  Karcher  v.  Supreme 
Lodge  K.  of  B.  187  Mass.  868;  Sperry'a  App.  116 
Pa.  891;  State  v.  William*,  15  N.  C.  184. 

The  subordinate  lodges  are  bound  by  the 
constitution,  by-laws,  rules  and  regulations  of 
tbe  grand  lodge,  because  by  reference  and 
adoption  tbey  are  made  parts  of  tbe  laws  of 
tbe  subordinate  lodges. 

Chamberlain  v.  Lincoln,  139  Msss.  70;  Alt- 
mann  v.  Bene.  27  N.  J.  Eq.  331;  Oaeeola  Tribe 
No.  II L  0.  ofR.  3f.  T.Sefmidt,  mipra;  Ball 
v.  Supreme  Lodge  K.ofB.Zi  Fed.  Rep.  450. 

Mr.  Chibrlea  S.  Hinbet»  for  respondent: 

Where  tbe  note  is  the  property  of  the  associ- 
ation tbe  action  may  be  brougnt  io  the  name 
of  tbe  treasurer. 

Tibbettt  v.  Bhod.  31  Barb.  650;  Poultney  t, 
Baehman,  10  Abb,  N.  C.  264;  Kbbinghoutm  v. 
Worth  Clvh,  4  Abb.  N.  C.  800,  and  note;  Mc- 
Cahe  V.  Ooo^ellotD.^  N.  T.  8.  R.  941;  Na- 
tional Bank  of  SchuylerviUe  v.  VanDervxrker, 
74  N.  Y.  334. 

Tbe  provistoOs  ccmflscatfng  tbe  property  of 
the  local  assembly  are  void  as  against  public 
policy,  and  courts  win  not  aid  In  enfwciog 
them. 

Auitin  V.  Searing,  16  N.  Y.  113,  69  Am. 
Dec.  666;  Neie  Tork  Protective  Amo.  t.  Me- 
Orath,  88  N.  T.  8.  R.  809,  and  cases  dted. 

FoUett,      *r. ,  delivered  tbe  opinion  of  tbe 

court: 

This  action  was  begun  August  1,  1887,  to 
recover  the  amount  due  oo  the  following  note: 

"|500.   Amsterdam,  N.Y.,  Nov.  28d,  1886. 

"  Six  months  after  date  we_OTomi8e  to  pay  to 
tbe  order  of  William  Perrv,  William  Rylnnd, 
John  Sllber,  trustees,  and  Jay  Wicks,  treasurer, 
five  faundred  dollars  at  the  Inrst  National  Bank 
of  Amsterdam,  value  received,  with  three  per 
cent.  use.   E.  H.  Mooibao,  John  C.  Stack.  * 

It  is  conceded  that  tbe  note  was  eiven  for 
money  owned  by  the  society,  and  loaned  to 
llie  defendants,  sod  that  no  part  of  it  has  been 
paid.  Tbe  defenses  Interpoeed  were: '  (1)  that 
the  note  was  given  tor  money  advanced  and 
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uaed  to  softala  &  strike,  upoo  the  Bgitemmt 
that  it  vaB  not  to  be  paid  U  Lbe  strike  fai^d. 
and  tb&t  it  did  ful-,  (2)  tliat  the.  plaioMfit,  as 
treaauior,  copld  not  maintain  (b?  actioo;  (3) 
liiat  Looal  Assembly  Ko.  4,U9  bas  .been  dis- 
8oly«d  by  a  decree  of  the  i3eiieral  Assembly  of 
tbe  Kbights  of  Labor  of  America,  and  all  of  tbe 
properly  of  tbe  former  bas  become  vested  Id 
tbe  Utter.  Tbe  dL-feodanl,  testified  tbat  tbe 
money  waaadvanced  to  promote  a  strike,  upon 
tbe  agreement  tbat  it  was  not  to  be  paid  in  onse 
tbe  strike  faiM.aod  tbat  it  did  fail.  Tbis  was 
d«iiie(t  .by  t)ie  pkintifl's  treasurer,  wbo  maUe 
tbe  lo^n.'aod  Ibie  issue  of  fact  w«s  determined 
by  tbe  referee  in  favor  of  the  plaintiff,  Tbe 
referee  fouod  tbat  .Local  Assembly  Ku..  4,110 
WB$,  when  tbe  note  wb4  giveo,  wd  when  tbe 
BClioD  was  brought  and  Iri^^  an  UDiocorpOr 
rated  BsaoQiation,conf|i9ting  of  seven  or  more 
persoDs;  (od.if  tbeae  facte  were  well  found, 
tbe  aqtlon  was  propt-rly  brought  in  tbe  name 
of  tbe  tieasiirer.  Code  Civ.  Teoc.  ^1919.  It 
is  couceded  that  when  the  note  was  given  and 
when  tliiQ  i^ion  was  tried  ao  unincorporated 
voluntary  association,  with  more  than  seven 
members,  existed  at  Aiiu>terdam  under  lbe 
name  of  "Local  Assemtily  Ko.  4,119  of  lbe 
Knigbt8of  Labor."  While  the  existence  of  the 
associaiion  is  not  denied,  it  is  urged  as  a  de- 
fense  that  lbe  associated  persons  had  ceased  to 
be  a  local  assemijjy  of  tbe  knights  of  labor  by 
reason  of  a  decree  of  the  General  Assembly  of 
tbe  Onlcr  of  Knights  of  Labor  of  America, 
vbich  assumed  to  annul  the  charier  of  Lacal 
Assembly  Ko.  4,119,  and  directed  tbat  all  of 
its  property  should  be  turned  over  to  the  secre- 
tary of  the  general  assembly.  There  exists  in 
America  a  voluntary  unincorporated  associa- 
tion of  persons  known  as  "  Knigbtaof  Labor," 
luTini!  a  wriiten  cooititutfon,  sectioof  1  and  i 
of  article  1  of  which  provide:  "  Section  1. 
Tbi|N  body  shall  be  known  as  the  'Qeneral  As- 
sembly bt  tbe  Knights  of  Labor  of  America,' 
and  aball  be  outnposed  of  reprcseiilalives  or 
alternates  selected  according  to  article  11  of 
tbla  constitution.  Sec.  3.  This  general  assem- 
bly has  full  Mid  final  jurlsdicUon,  nod  la  the 
highest  tribunal  of  the  order  of  the  kolghts  of 
labor.  It  alone  possesses  the  power  and  au- 
thority to  make,  amend,  or  repeal  the  funda- 
mental and  general  lawsand  regulatiousof  tbe 
order;  to  finally  decide  all  controversies  aris- 
ing In  tbe  order;  to  issue  all  cbarters  to  the 
stale,  district,  and  local  asaeapblifis.  .  .  ." 
5ow  tbe  'i  representatives  or  altdmates"  c<ot- 
posing  the  general  a^mblj  aee 'selected  does 
not  appear,  as  tbe  second  arllcle  of  tbe  consti- 
tution is  not  given.  The  consiitutioD  also^ ro- 
vides:  "Adistrict  assembly  shall  be  compot-ed 
of  duly  accre<lited  delegates  from  at  least  five 
local  a&^m'blies:"  but  l^ow  they  are  selected  is 
not  disclosed-  IV  does  appear  tlutt  the  organt- 
zau'o^s  known  as  "  local  aspeoablies"  ate  the 
unita  the  society,  an^  ^bat  tbey  are  connef^ 
ed,  in  some  manner  cot  shown  by  tbe  reccird. 
wii^  district  assemblies,  and  tbat  both  local 
and  district  asaembli^  ore  attacbed  and  owe 
allegiance  to  lbe  geperal  au^mbly.  It  does  not 
appear  froiq  the  record  (bat  aD[y  contractual 
'relation^  ^ist  bet.ireen'tbedifltru;(a'nd'lo^1^ 
,80ciatiop^;  ,or  b4;tween  Ibem,  oreilber'ol  tiiem, 
and  tbe  gene^^  ^sembly.  The  rastj  W^s  (te- 
,teDdj(;4  00  tbe  tbeory,lhal  ihe  seoeral  MB«nbW 
i4L.R.A.i 


possess*^,  ffnd  could  rigbtfuMy  .exercise,  auto- 
craticgoverDtrieotal  powers  over' all  subordi- 
nale  branches  of  tlie  society;  and  that  it  could, 
by  its  order,  without  a  bearing,  expel  from  lbe 
organizatfon  any  local  or  dtstridt assembly,  and 
by  tbat  act  become  entitled  to  all  tbe  property 
of  the  assembly  whose  cbarter  should  be  re- 

more  than'  8ev{*b  resldeiln 
of  Auist,et:dam,  after  bavins  effected  a  preDmi- 
oary  ur^aoizatioo,  were  chartered  under  'the 
name  oT  "  Local  At^aetubly  No.  4,119  of  tbe 
Knijrbts  of  Labor"  by  (be  Cieceial  Aasembly  of 
Koif  bta  of  Labor  of  Afloerica,  and  were  at- 
tached to  Diafrict  Assembly  No.  136.  Thedis- 
trict  and  local  assembly  continued  attached  to 
the  frcoeral  anMBfb^.uHl  M^y  2i,  1887,  when 
>the  charter  of  Disliict  Assemblv  No.  126.  lod 
tb©cka Biers  of  idl  of  the  local  asNfttbtles' at- 
tached Ibenlo  (iactiidiog  Not  4,119^  were  re- 
ivokrd  and  r  aaquUed  for  disobodieace  of.  tbe 
orders  of  the  general  assemMv,  and  ibe  master 
wtodtmoD  jqI  tbe  distiio(Mi«.lQad«aaeiDl)li£S 
were  directed  to  detiver  their  psoperty  to 
general  eecreiaiy  of -the  general  aaaembly,  ihu^ 
suant  to  section  1  of  article  6  of  tlM  Orautiln- 
tion  of  the  general  assembly,  which  provides: 
"Att.  B,  §  1.  It  BbaU  be  tbo  duty  of  tbe  dis- 
trict recording  secretary  to  collect  a&d  tidte 
^srge  of  the  charter,  seals,  books,  money,  and 
other  property  of  any  locals  attached  to  the  dis- 
trict assembly  (bat  may  lapae,  and  shaU  ^ve 
receipt  to  the  officer  of  tbe  local  flurrenderinr 
tbe  sam«w"  Local  AasetnUy  No.  4,119dediiKd 
to  surrender  its  property,  bidnding  the  note  in 
suir,  to  the  general  aecretaiy,  but  continued  its 
local  organiaattoa,  and  xeuiaed  posseaaton  of 
its  [troperty.iadeflaaoeoftlwordwef  tbegoi- 
eral  aaaemb^. 

It  ia  Mnentod  that  the  ardor  ti  Hnt  general 
asuembly  ipmfMto  devoted  the  Iweal  annably 
of  its  title  to  the  note  In  suit,  as  vdl  aa  to  Ml 
<Mk€t  property  heM  by  it.  Thu  eooteotioa 
cennot  ba  sustained,,  op  principle  or  authority. 
Tbe  precise  question  was  determined  laJmita 
T,-8eaiiti9,  16  JX.  Y.  US,  60  Am.  Dec  669, 
which  aroae  ov«r  the  title  of  C^ytua  Lodc» 
No.  80  of  the  Independent  Older  of  Odd  Al- 
lows to  e^itain  |m>perty  in  its  possession.  In 
tbat-case,  as  in  tlUs,  there  was  a  aupveme  tribu- 
nal  called  lbe  "iGrand  Lodge  of  the  Independ- 
ent Onlen  of  Odd-Fellows  in  tbe  United  States 
of  America,"  and,  like  the  kniitJits  of  labor,  it 
bad  dietrlot  organlzattoaa.  By  tbe  conAitu- 
tion  of  tbe  odd-fellow«,  tbe  grajod  lodge  of  the 
district. had  po.wer  to  revoke  the  ohaftersof  alt 
local  lodges,  and,  when  revoked,  to  take  po»- 
aession  of  tbeir  pn^terty.  The  barter  of  Ca- 
yuga X/odge  No.  80  was  revoked  forpn^^ed 
act  of  insabordinatton,  ard  a  decree  cocdicat- 
iug  its  property  was  pvDBulgated.  Nevcitbe- 
less  tbe.membera-af  tbe  lod|ie  refused  to  W- 
render  tb«jr:piDpeE(y,  btu  rctalMd  peomrinn 
of  it  Afterwards  a  new  lodge  waa  chartocd 
at  Auburn  by  the  grand  lodge  of  (be  United 
Statea,  and  given.ttie  same  aaoie  and  nanber 
aa  tt^e  old  lwg«,  butoumpoaed  of  diffoeat  pw- 
Bons  from.ithoee  aeaociattid  aa  members  of  tbe 
first  lodee., ,  Bj^.t^e-icharlcjc  grwilfd  to  tbeMir 
lodge  allof  tHe  im^nrty  which  tiie grand  lodge 
(<hlined'«>>taavea(!q«ired  «lde  ta-hf  confisra- 
tloti  wtt,in-ftffm,(iWitfmefl'tAaep«trlMI£B. 
%ii  acCfota  Wis  l)hnigbr%  XBk'fif^ 
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dated  an^  ]fct)teeeDte91>yt)ieaelrJo(1^aga1'nst ; 
the  pereoM  associated  aud  represented  by  the  | 
old  lodge  for  tbe  recovery  of  ihe  'property  in 
the  posseasioD  of  the  old  lodge.  It  was  oeld 
tliat  the  t}roviaioQ  Id  tbe  conatitutlop  of  the 
order,  givinfi  to  lie  erand  lodge  Ijower  to  coo- 
fla^jMuep^I^rV<)[  sulwrdlodtelodgcs;  coald 
ndtlbe'enfWceain  tbe  courts;  and  that  tbc  de- 
cree of  the^rand  lodge,  revokins  the  cluuter 
of  the  jD^Jiiiicrdinate  local  Icirigc,  dir]  not  tlr  vcft 
it  of  iis  propvrlv,  and  thai  tbe  plaintiff  could 
Dot  recover.  ,  Xufs  Jodgmept  h4Bremajne<l  iifl- 
questioned  for  more  than  a  third  of  a  ccnhiry, 
aoti  h  tiie  law     this  State  tb-dny. 

As  before  Btated.lhis  case  waS  Dot  irkd  up -  ti 
tbe  theory  that  the  or^nizulious  which  coiiyii- 
lute  the  order  of  kuigbts  of  labor  are  bound 
together  by  ary  coDtriict,  or  thiit  Locjil  Asscno- 
bly  No  4,11!'  b;id  contrarted  with  ibe  general 
aiisembly  that,  under  certain  circumstances,  its 

Sropierty  should  be  transferred  to  and  become 
lat  oftbegeucrftl  a(»EetQbly,  but  upon  the  the- 
ory f  bat  the  general  assetnuly  was  vested  with 

fovemnlenlBl  powers,  and  conkl,  by  its  ediciR, 
evest  the  title  of  an'-  M-'rii-r  or  !nc:ii  a^-semlily 
to  i'--  pniprriy,  :i'  '  il-clf,  wliimut  ft 

b«ariDg.    TLiis  positioa  cannot  be  sustained. 

The  propettj  of  Local  Assembly  No.  4,119  was 
not  oetiTed  from  the  general  assemUy.  but  was 


1  contributed  and  owned  by  tbe  !!=sonaled  mem- 
I  bcrs  of  No.  4.1  !9,aud  held  by  an  iilisohite  liile, 
as  (u  rffct  and  unconditional,  so  far  iis  i^.'^hown 
by  the  case,  as  is  the  title  by  which  anyper^un 
or  corporal  iOD  h^lda  its' himtidliar  oropmy. 
Td  hold  mt  tba  ^^li^it^^biy^kD  by  a 
decree  devest  the  title  to  propfWy.  and  vest  ft 
in  iistlf.  is  giving  to  It  a  power  which  is  fbir- 
bliMi  M  to  be  exercised  by  Oongre*^';,  or  by  the 
Li'gi,sliUure  of  any  Sljile.  iiilU  confiscating 
the  projierly  of  citizens,  or  of  associations^ 
witboiit  judicial  proceae,  are  forbidden  hy  tli^ 
Constitution;  and  no  persoq,  corporatfbn,  br 
as^  Dcintion  aiithorized  tij  acquire  and  hold 
prnixTty  can  be  devestM  of  it  by  the  t5at  of 
any  oiganiziitioD,  nor  in  any  wny  withn\it  itn 
COn.ii  nt.  or  by  due  piocc^Ji  of  law.  Tiii">  e;ise 
is  quite  ditlcreDt  from  those  arising  over  the 
expulsion  of  menil>erB  from  clubs  and  voluo' 
tary  ussociatlons  for  violations  of  rules.  In 
those  cases  the  rights  of  tbe  individual  mem- 
bers are  fixed  by  contract,  and  it  ts  held  thai  a 
member  may  be  expelled  by  the  aftsoclatloo  for 
violatiog  the  terms  of  the  compact,  provided, 
bovever,  that  due  notice  of  the  proposed  ic- 
lion'and  an  opportunity  for  defense  be  given. 
The  jvdgvunt  thoutdoeafflrmed,  with  eoatt. 
All  concur; 


NEW  TORE  COURT  OF  AFP£AI& 


Qeorge  UUNRO,  Betpt., 

V. 

TrajA  TOTTSEY,  Appt 

(  H.T.  ) 

Tba  »ppropri»1om  aadl  «we  of  the  name 
**01d  Blanth*  to  desl«n»to  aerla.!  pab* 
UMtloaaot  deteoUve  stonaadoet  not  fflve'ft 

{  riditlo  tiM  wf«d**ai«u(li,"  wUeh  will  be  pto- 
teotedagalDrt  tte-use  of  that  word  by  other*  ia 
iwitliJIng  alintlsr  norlM- 

(December  1, 1881.) 

APPBAL  by  defendant  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Coori, 


First  Department,  affirming  a  Judgment  of  a 
Special  Term  for  New  York  County,  enjoining 
defendant  from  using  tbe  name  "  Sleuth"  tn 
connection  with  tbe  publication  of  works  of 
flctioo,  and 'awarding  plaintiff  a  certain  sum 
as  profits  derived  by  defendantfrom  the  un- 
lawful u»e  of  snCh  word.  Sewriad. 
The  facts  sufficiently  appear  in  the  opinion; 
Mt.  WiUiam  H.ToWttle7,  for  appellant: 
To  entitle  one  to  an  injunction  there  must 
be  such  a  similarity  of  designation  on  the  part 
of  defendant  as  to  be  likely  to'mMead  pur- 
chasers. 

"Punch," published  at  9d.,  was  not  Infringed 
by  "Puneh  and  Jiidv,"  publlsbedatltf.  "Our 
young  Folkn,  an  tllustrated  Magazine  for 


SoTB.— I^e-marfci  ,*  tnfrtnaement  by  alvtHartty  of 
■  nomei  of  orttde*. 

In  addldon  to  the  nnnmous  Ins  Mi  noes  irtven  Id 
the  tirtote,  weadd  the  toltowloff  Instances  of  rimi- 
lartty  of  DAtoCB  o(  articles  alleged  to  oonstltute  !»• 
frlDirement: 

The  words  "golden  ohaio"  on  a  box  of  olirars  Is 
notln  itaeUanlDfrlDgement  ot  tbe  words  ">  olden 
crown"  Blmllarl)-  used ;  but  may  be  so  wltb  c^er 
similarities  of  tbe  label.  Fsrlett  v.  Guggenheliaer, 
a  CSeot.  Rep.  Tie,  07  Hd.  542. 

Tbe  words  "LePagc'8  Liquid  Qluo*'  arelnfrlnged 
hf  Lepage's  imprdvAd '  Ltqiild  Oloe."  BuasU 
CetDem  Co.     LtfHge,  •  New  Bog.  Hep.  BIT,  MT 

The  weeds  "Mew  Tork  Dental  B  -cm"  am  a  busU 
ntm  sign  are  infringed  by  the  werds  "Newark 
Dental  Booms."  Soodara  v.  Jaoob,  X  West.  Hep. 
«]B.20Ho.App.0S. 

The  woroi  "GermRD  Sweet  Chooolate'.'  are  Jn* 
fringed  br  the  words  VSwoet  Oerniaa  Chocolate." 
Ptnr«e  v.  OulKard, «  OsL  68, 86  Am.  Bep.  I. 
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I  The  Irords  "Brown's  Ironi  Bitters"  were  held  not 
Inf  rinired  by  the  words  "Brown's  Iron  Toalc"  on 
different  bottles  and  latwls.'  Rrawa  (Aemlual  Co. 
V.  Merer,  ISk  U  B.  IHO.  85  L.  ed.  2*7. 

Tbe  words  "The  Good  Thinfts  of  Life"  as  tbe 
tltie  of  a  eolleoUoo  of  UlustraUons  taken  .from  .tfae 
Joemal '"Life"  are  not  Infringed  ,jy  the  "Spicoot 
Life"  taken  from  a  dlfferenc  paper  where  tbe 
makeup  of  the  two  collections  la  quite  dissimilar. 
Stoktfl  V.  Allen.  66  Hun,  686. 

The  words  "Pori-y's  Uedicated  Balm*'  weieheld 
tnfriniced  by  "Truefltt'B  Uedicated  Balm."  Perry 
V.  Truetltt,  8  Deav.  e«. 

Tbb  wor^  "London  Conveyance  do..**  Usedoti  s 
Itne-  of  public  oarr  afree,  were  held  infringed  by 
t^e  use  at  the  words  "LoodQB  Confeyance"  to- 
gether with  tbe  words  "Original  Conveyanoe"  foat. 
company,  on  aaocber  par.>  of  the  carriage.  Knott 
V.  l|ni>gtiD,  2Keen,  8)2. 

It  Will  be  remembered,  of  course,  that  a  name 
whipb  |n  Itself  does  not  infMnge  jaaf.  do  so  with 
other  points  of  roaemblanofl  to  labels  or  any  stylo 
of  packages.  p.  A.  It, 
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Bojfl  and  Oirla,"  hdd  not  to  be  an  laMnge- 
meat  on  the  title  "Our  Young  Folk's  lllasirat- 
ed  Paper." 

See  Browne,  Trade -marks,  ed.  188S,  g  647. 
and  cases  cited,  p.  668. 

The  title  "The  Naiiooal  Advocate"  was  not 
infringed  by  the  title  "The  New  York  Na- 
tional Advocate." 

Snowden  t.  ifoak,  Hopk.  Cb.  847,  2  L.  ed. 
446. 

fhetitie  "The  Democratic  Republican  New 
Era"  was  not  injured  by  the  publication  "The 
New  Era." 

BOl  V.  Locke,  8  Palp.  74,4  L.  ed.  850, 84  Am. 
Dec.  Vni  TaleoU  v.  Moore,  6  Bun,  m 

Mr.  Roger  Foat^.  tot  respondent: 

Tbeie  can  ]t>e  no  doubt  of  the  pluntifTs  right 
to- the  injunction  granted. 

Munro  T.  Beadk^  66  Huo,  818;  A.  P.  Pike 
^g.  Oo.  T.  Cletdmd  8toH»      86  Fed.  Bep. 

Books  of  this  sort  are  not  usuaM^  purchased 
in  shops  by  persons  with  a  capacity  for  nice 
discrimioation,  acting  with  care  after  deliber- 
ation, but  are  usually  picked  up  hastily  on 
news  stands  by  men  with  untrained  minds  who 
desire  a  means  of  occupying  an  idle  hour. 

Similarity,  not  fdenitty,  is  the  usual  resource 
when  one  party  seeks  to  tien^t  himself  by  the 
good  name  of  auotber. 

CeUuioid  M/g.  Co.  v.  GeUoniU  Mfg.  Co.  88 
Fed.  Bep.  04. 

The  "Real  John  Bull"  was  held  infringed 
by  the  "Old  Real  John  Bull." 

Edmundt  t.  BenAovB,  Seton  on  Decrees,  4th 
ed.  888. 

"Bell's  Lifein  London"  was  held  infringed 

Sr  "Tbe  Fenny  Bell's  Life  and  SporUng 
ews." 

Clment  t.  Maddick,  1  Giff.  98,  6  Jur.  N.  S. 
588. 

"The  London  Journal."  by  "The  London 
Dally  Journal " 

Ingram  v.  Stiff,  6  Jur.  N.  8.  947. 

"London  Society."  by  -Eoglish  Society." 

ObNOe*  V.  Hogg*  W.  N.  (1670)  p.  268. 

"The  American  Grocer,"  by  "The  Grocer." 

American  Grocer  Pub.  Amo.  t.  Oroetr  PvA. 
Oo.  8.1  Hun,  898. 

"The  Birthday  Scripture  Ten  Book,"  by 
"The  Children's  Bitlbday  Text  Book." 

Maek  v.  Patter,  L.  R.  14  £q.  481. 

"The  Britannia."  by  "The  New  Britannl*." 

Prowelt  V.  Mortimer,  3  Jur.  N.  S.  414. 

"Celluloid"  by  "CeUooitp." 

CeUvUnd  Mfg.  Co.  v.  Celbmite  Mfg.  Co.  88 
Fed.  Rep;  94. 

If  a  thing  contains  twenty  five  parts  and  but 
one  Is  taken,  an  imilation  of  that  one  will  be 
safficient  to  contribute  to  a  deception,  and  the 
law  will  hold  those  responsible  who  bnve  con- 
tributed (o  the  fraud. 

Ouinnasv.  UUmer.  10  L.  T.  127. 

An  imitation  of  the  "Christmas  Caror'pub- 
lished  under  the  title  "A  Chrietmas  Qhoflt 
Story .reoriginated  from  theorigioalby  Charles 
Dickens,"  was  enjoioed  in  Dtckgiu  t.  Zcc^  8 
Jw.  168. 

Gr^,  J.,  delivered  Ibe  opinion  of  the 
court; 

The  plaintiff  was  the  pobllsber  of  a  series  of 
pamphlet  works  of  fiction  entitled  as  the  "  Old 
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Sleulb  Library,"  and  in  this  action  he  bts 
soufbt  to  restrain  the  defendant,  who  was  Ibe 
publisher  in  a  like  way  of  tbe  "New  York 
Detective  Library,"  from  publishing  and  sell* 
iag  any  book  or  pamphlet  conlatninBT  In  its 
title,  or  io  any  part  of  it,  the  word  "Sleuth,** 
or  purporting  to  be  by  the  author  of  any  story 
wilh  any  sodb  dtte,  and  to  compel  an  account- 
ing for  all  profits  realized,  liie' defendant'* 
publications  which  aw  e^)ectally  aimed  at  by 
name  In  this  action  were  variously  eotfUed  as 
"Young  Sleuth,  the  Detective,  in  Chipago;" 
or  ss  "  Young  Sleuth,  the  Keen  Detective; "  or 
as  "The  Broken  Button,  or  Young  Sleuth  oa 
the  Tr^;"  and  by  other  titles,  which  con- 
tained the  words"  Youneeieuth.''ot "  Sleuth." 
Tbe  foundation  for  plafntlS's  claim  to  an  ex- 
cluRive  light  to  tbe  use  of  .the  word  or  name 
"  Sleuth,  in  any  application  of  It  to  the  title 
or  authorship  of  a  work  of  fiction,  seems  (o 
consist  in  hi-^  haviug  selected  and  made  use  of 
the  name  "Old  Sleuth  Library"  to  designate  A 
series  of  pamphlet  puhlfcatlona  of  detective 
stories.  Previously  be  had  putdlshed  a  story 
called  "Old  Sleuth,  (he  Detective,''  whidfc 
proved  so  uDusually  attractive  to  some  portion 
of  the  reading  public  as  to  cause  the  plaintiff 
to  start  an  "Ola  Sleuth  Library"  series,  and 
to  suggest  to  his  author  tbst  In  uls  future  con- 
tributions of  detective  romances  to  that  library 
he  should  describe  their  sulborsbip  as  being 
by  "  Old  Sleuth."  Tbe  plaintiff  now  contends 
that  "Sleuth,"  as  a  word  or  name,  has  become 
his  property  and  a  trademark,  which  desig- 
nates,  as  be  puts  it,  "a  certain  kind  and 
quality  of  troods,  namely,  hooka  deaoribing  ihe 
detection  of  crimes,  manufactured  and  sold 
by  him;"  end  his  counsel  argues  that  Ibe 
piainiiff's  title  to  such  a  trade-mark  is  conclu- 
sively establisbed  by  the  findings  In  the  case. 
But  wilh  respect  to  this  argument  of  owner- 
ship, it  is  sufficient  to  say  that  we  may  not  so 
read  the  findinga  of  tbe  leartted  trial  jocige. 
What  be  does  find  Ls  that  the  pasudoB>m 
"  Old  Sleuth  "  was  the  phdntifl's  propsrty.  and 
was  need  him  to  Identify  his  pnbltcatloiM. 
There  may  have  been  some  erldeoce  to  war- 
rant such  a  finding,  and  in  Ihe  view  I  take  of 
this  case  it  may  be  assumed  that  it  was  the  Tact. 
The  question,  then,  which  we  have  actually 
presented  is  whetbw,  by  the  appropriation  and 
use  of  tbe  name  "  Old  Sleuth,  to  aesij^te  bis 
serial  publirations  of  detective  stories,  the 
plKlntiff  has  acquired  a  property  riabt  in  tbe 
word  "Sleuth"  wbich  the  law  will  protect 
against  tbe  use  of  by  otbere,  in  entitling  works 
or  fictfoo.  I  think  we  cannot  agree  with  tbe 
court  below  in  such  a  view.  There  is  oo 
proof  to  support  A  finding  of  an  lobtnllon  on 
the  part  of  tbe  defendant  to  defraud  the  plain- 
tiff or  the  public,  except  as  it  may  be  Interred 
hy  the  court  from  the  mere  use  of  tbe  uame 
"Sleuth,"  and  as  lo  any  similarity  in  tbe 
pamphlet  publications,  ia  covers  or  pit  torial 
illusiratiuDs,  by  which  a  purchaser  might  be 
misled,  nothing  In  the  evidence,  or  in  a  per- 
sonal inspection  of  the  exhiliits,  would  warrant 
tbe  finding  that  It  existed.  The  differences  in 
the  titles  of  tbe  seriea  in  which  tbe  alortes 
appear,  and  In  the  fltustratioas  upon  thecovers, 
are  marked.  That  the  plainiiff  would  be  enti 
Ued  to  the  protection  of  the  law  against  tbe  use 
V  otben  of  the  words  *'  Old  Sleuth  Llbraiy,** 
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u  oMd  to  dewrfbe  a  Rrin  of  pabUoUkMit,  or 
Bf^iDBt  the  use  of  tbe  name  "  Old  Sleuth,  the 
Detective,"  for  a  work  ot  flctioD,  must  be  cod- 
eed«d.  Tbat-is  idaAly  right;  and.  In  order  to 
afford  a  prt^ectloD  more  adeqwtle  ibm  vould 
be  afforded  by  a&  acUoa  at  law,  Ibe  eoidty 

E)wer  of  tbe  ooarla  miriit  be  sueeenralljr 
roked  to  reMndn  a  rfmuar  ne  otben  m 
wanAi  Daowa.  and^  prerentaspfclea  of  literary 
piracy.  TUa  power  fa  enrted  upon  the  aame 
prineiple  upon  which  tbe  court  aola  Id.  trade- 
Bark  CBW^  hi  reatnlnlng  die  ooautborized 
oae  of  tbe  label  or  ai^  conBlltuUng  tbe  trade 
mark.  TJie  tbeoir  udoo  which  a  court  of 
cqoliybw  loiif  aofedia  tbat  a  renmblanoe  in 
or  an  Imttation  of  tbe  manes,  signs  or  mark% 
DDder  which  aaotber  ooodncts  a  Derineu,  it  a 
deception  practloed  upon  the  pubUe,  and  an 
iojory  to  the  proprietor.  In  the  loss  of  custom 
sDil  patronage,  to  redress  which  an  action  at 
law  for  damages  fa  not  a  aufflcieotly  satiB- 
faetoiT  remedy.  That  fa  ttie  principle  we  may 
eitrmct  frmu  tbe  ofteo'ciled  opinloqs  of  Lord 
EldoD.  in  Bopg  r.  Kirbf,  8  Ves.  Jr.  210:  of 
Lord  Laagdale  in  Kv9tt  -v.  Mtrgan,  iS  Keen. 
218,  and  or  our  own  chanoellors  In  tbe  early 
cases  of  Stmoden  t.  Noah,  fiopk.  Ch.  847,  3 
L.  ed.  446.  and  ot  J9W  t.  Ijtcke,  8  Paige,  7fi, 
4  L.  ed.  850,  84  Am.  Dec.  871. 

A  publication  b  the  subject  of  property,  and 
there  fa  do  reason  why,  like  every  other  kind 
of  property,  it  should  not  be  the  subject  of 
tbe  law's  protection.  To  put  out  a  colorable 
ImitaUon  of  It,  by  which  tbe  public  may  be 
easily  milled  Into  supposing  that  ft  fa  tbe 
Kterary  article  tbey  bad  iu  mfnd  to  obtain  and 
read,  is  an  act  of  deception,  wbicb  injures  tbe 
pablisber.  In  Qiunoden  v.  Soah.  tupru,  Chan- 
eettor  Walworth  aaid,  of  tbe  injurr  to  tbe 
right  of  a  publisher  of  books  by  acts  of  decep- 
tion and  l»racy>  that,  like  that  which  is  done, 
to  the  good-wul  of  an  established  trade,  or  to 
the  custom  of  an  inn,  "ttie  injury  for  which 
redress  fa  given  in  sucb  cases  resulto  from  the 
iapostoie  practiced  npon  tbe  customers  of  an 
cxfatiDff  catiOiUshment.  or  upon  the  public." 
Bo  that,  if  there  was  such  a  simulation  of  the 
plaintiff's  publications  for  tbe  f rafidulent  pur- 
pose of  Impcudng  upon  tbe  reading  public,  a 
court  of  equity  woiud  protect  blm  against  the 
continuance  of  such  encroachment  upon  his 
rMits.  But  the  difflcnlty  in  the  way  of  Uie 
pulndff's  case  fa  that  there  Is  no  snni  lesem- 
Uance  between  the  defendant's  publications 
and  those  of  the  plaintiff  as  to  prevent  the 
ordinary  and  natural  use  of  one  s  senses  in 
ascertaining  the  difference  l)efore  buy  in^^;  and 
unless  \hax  actually  ezuts,  in  a  similarity  in 
tbeir  caption  and  appearance,  there  fa  no  just 
reaano  for  tbe  interisnnoe  of  equity.  The 
difference  In  the  caption  irf  tbe  stoiy*  as  well 
aa  the  dlffnenoe  hi  the  name  of  the  series  ud 
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fin  the  UloalnttlMia  npon  the  coTaca,  sbonM 
indfciate  \.b  the  most  ordinary  intelligence  tbat 
the  defendant's  publicatinns  were  not  of  tales  of 
"  Old  Sleuth,  the  Detective,"  or  naita  of  the 
"Okl  Sleuth  Libmiy."  No  admirer  of  tbat 
hero  of  fiction,  and  a  follower  of  those  serial 
publications,  could  be  misled  when  bu^g 
numbers  of  tbe  defendantfa  "New  fork 
tective  Library,"  containing  talea  of  "  Tounc 
Sleuth,  the  D«<tect1ve,  in  Chicago,"  or  of 
"  Fbffibe  Paullln's  Faie,  or  Tracked  by  iXbui^ 
Sleuth,'!  or  any  othera  of  those  named.  If  the 
character  and  prowess  of  Old  Sleuth  have 
captivated  the  Uierary  faiM^  (rf  a  portion  of 
ibe  p«Wi(^  and  a  magjc  hi  the  nune  aeenrea 
tbe  poWio  patKMage  to  tbe  "Old  Sleuth 
Ubrary."  bow  can  it  beioipoaed  upon  by  the 
CM^iaa  of  stories  of  "Young  Sleuth,"  or  of 
'*  The  Broken  Button,  or  Young  Sleuth  on  tbe 
TraUr"  AndtbeUlustratlontofYottngSleuth 
and  of  hfa  rasoued  subjects  convey  no  idea  of 
CM  Sleath.  BoUi  to  the  and  to  the  ear 
the  differences  are  marked.  The  youth  of  tbe 
deiective  hero  in  the  derendant's  tdles.  as  Indi- 
cated In  the  title,  sufficiently  warns  an  intend- 
ing purchaser  tbat  the  original  Old  Sleulh  is 
not  tbe  snbject  of  the  sutlior's  Imagination. 
If  bedeerasMr.  Munro's  "Old  Sleuth  Library" 
more  relfaUe  aa  a  deposilory  of  exciting  de- 
tective tales  why  er  how  should  he  select  from 
Ur.  Tousey's  "  New  York  Deiective  Lilmtty?" 
However  attractive  the  caption  of  the  tales 
published  by  Mr.  Tousey,  nether  they,  nor  the 
diuatrations  deabroed  to  fasten  the  public  eye. 
can  fsirly  be  said  to  so  resemble  the  plainiin's 
series  or  titles  as  to  amount  to  an  imposture 
upon  the  reading  public.  Tbat  .is  what  Ibe 
question  is  here,  as  it  fa  In  every  case  where  it 
is  suiiffbt  to  resiralo  tbe  proseouUoo  of  a  busi- 
ness charged  wilh  being  an  encroachment  upon 
tbe  oomplainaot's  property  rights.  A  court  of 
equity  should  proceed  in  the  exercise  of  its 
power  with  a  wise  and  judicial  discretion.  In 
cases  such  as  this,  it  should  presume  tbat  tbe 
pablie  makea  use  of  the  swisea  of  aigbl  and 
hearing,  and  thst  It  fa  possosed  of  a  au£^ent 
amount  of  Intdllgence  to  note  the  differences 
these  senses  oonv^.  The  court  ought  not  to 
interfere  with  tbe  fieedom  of  conduct  of  trade, 
and  with  general  business  competition.  Its 

Kwer  to  restrain  should  be  reserved  to  prevent 
lUd  and  imposiure  irom  some  real  resem- 
blance in  tbe  name  and  appearance  of  the 
publications. 

I  think  the  JudgmenU  uf  the  apeeiat  and  gim- 
eral  term*  imuid  be  reoerted,  and,  as  a  new 
trinl  would  be  useless,  judgment  should  be 
ordered  for  the  defendaat  dmnisaing  the  com- 
plaint, with  oosU  in  oU  tbe  courta. 

All  concur,  except  Rag«*^  CSh,  not 
TOtiog. 
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VmOV  BmLDING  ASSOCIATION;  of 
■  ClhiioD.  loWft,    •       '  ■  ' 
»  ■  t.  ■         ■  ' 

BOCKFCMto  INSURANCE  CO..  Of  ttock- 
'  ford,  mtnoli^ 


.Iow«. 


1.  An  wigniiwntof error  tai  wiatainiBg 
an  oM««tlOB  to  teatbttony  offcved  toftrore 
a  oertam  nrnteriol  need  DOC  Duae  the  wildBM- 
eaitr  Mate  wM  qnWHoM  iran  ariMd  tteOL 

B.  BmaMausmpiMffy  ««  «lw  MSttrwA  «* 
Ida  iMWHilSe  to  rwnit  the  psvmlwi.doea 
not  estop  the  insurer  from  denying  ttsT*- 
Itdlty  for  Don-pArmeDt  of  premhim  u  agadnst  a 
mortgagee  to  whom  "^tom  tt  anyto  payaUe^^Bl- 
tbougb  be  neetnA  tte  pollorvUeb  ackaowl- 
adgnd  reodpt of  tba  preailum, from  tMaanired, 
wUbout  notlee  tbat  tbe  prenduai  was  impoid. 

(OotOtorHML) 

APPEAL  bT  defendaBt  from  a  jadgmest  p{ 
the  District  Court  fpr  Jones  Couoty,  !d 
favor  of  plaiDtiff  ia  ao  action  upon  a  polrey  of 
fire  insqranoe.    BMeraed.  , 

Statement  by  C^raMt^«^,  J.: 

Action  on  a  policy  of  niMir&noe.  Tbe  peti- 
tion sbows  that  oft  liie  16(h  of  October,  ISSS, 
tbe  defendant  company  issued  to  one  George 
R.  Moore  Its  policy  of  insurance  flgafnst  loss 
by  Are  on  certain  property  in  Oxtonf  Juoeilon, 
Iowa:  that  at  tbe  time  the  plaintiff  Company 
held  a  morifiage  on  the  property  for  $8,600; 
and  the  policy  eontalned '  a  proTiaion  as  fol- 
lows: "Loss,  if  any,  ia  payable  to  Union 
Buflding  Association  of  Clinton,  Iowa,  as  its 
interest  may  appear;"  that  on  tbe  Gib  day  of 
February,  1889,  Ibe  building  was  partialiy  de- 
stroyed ity  fire,  rcBulriog  In  damage  to  tbe 
plaintur  fn  the  sum  of  91,600.  Tbe  pollCT 
also  coQtaioed  a  prortsioD  as  follows:  "Thu 
Com'pany  shall  not  be  liable  by  Tirlae  of  this 
polic^,  or  any  renewal  thereof,  until  tbe  pre- 
mium thereof  is  actually  paid."  It  is  pleaded 
in  the  answer,  as  a  defense,  that  the  premium 
for  tbe  polir?  in  qaestion  was  never  paid. 
Plaintiff,  to  avoid  tbia  defensive  plea,  replied 
as  follows:  "That  said  policy  of  insarance  set 
out  in  plaintiff's  petition  was  obtained  by 
said  George  R.  Moore  for  tbe  purpose  of  pro- 
tecting the  interest  of  plaintiff  in  said  property 
therein  instired,  as  mortgagee,  of  which  fact 
defendant  had  full  Itnowledce  at  said  time; 
that  defendant  issued  raid  policy,  and  sent  tbe 
ume  toplainliif,  ao4  recited  in  ibepoUcy  that 
tbe  same  was  issned  in  constderation  of  to 
tbem  In  Ifand  paid  bv  the  insured  hereinafter 
mimed,  the  reeMfif-iniereor  Is  hereby  acknowl- 
edged;'that  at  no  time,  either  prior  to  or  subse- 
quent to  said  loss,  has  defendant  notified  plain- 
tiff that  said  premium  was  not  paid;  nor  has  de- 
fendant ever  demanded  tbe  same  of  plaintiff, 
and  plaintiff  had  no  knowledge  that  the  same 
was  not  paid,  or  that  defendant  claimed  the 
same  was  not  paid;  and  said  defendant  Is  now 
estopped  from  asserting  that  said  premium  ia 
unpaid,  as  against  this  plaintiff."  The  cause 
wa«  fubmilted  to  a  Jury,  that  returned  a  verdict 
for  the  plaintiff,  and  from  a  judgment  thereon 
the  defendant  Company  appealed. 
14  Ji.  a  A. 


«a  A  HeCwn.  Cor  ai^llanl;  ■ 

Tbe  defendant  had  m  oonttaBt  or  ttanaetkit 
w4ih  pIstaNfflj  lU  eontnot  wu  with  Gea  R 
Moore,  and  not  with  plaintiff. 

The  words  "Ion,  -any,  purablc  to  tte 
Union  BafkUag- ABsociatioo  of  CAiDton.  Iowa, 
ai  its  intuest  may  appeal/'  ase  a  iqere  deaina- 
tlOB  of  the  party  to  wbdm  any  money  otbet- 
vlse  soiming  to  Oeotga  K  Hoore.  aatfekt  te 
paM. 

Oimfinentat  }n*i  Oo^  v.  Buhneuiy  0»  TIL  164. 
84  Am.  Rep.  123;  Bmmm.  v.  BitiUen  Int.  Of. 
88  Cal.  64t;  Fmiktin  Ahl  JiuC.  t.  eemlnl 
Muti  F.  lMi  Oo.  lie  Maw.  IMfl:  Omekr.  Agri- 
eattntttl  /its.  Cto.  1S3  Pa.  ISA;  Gnmemtr  t. 
'AtioMHe  F.  7na  17  Nw  T:  891;-  Am  t. 
MIddraar  Mut.  F.  Jm.  (V.  10  Cash.  8S7;  Btit 
V.  MBehmim  Mvti  R  Jiu.  Co.  %  Otmy,  10»; 
Loriny  v.  Manv/ketwvn  Int.  Co.  8  Gray.  88. 
'  Tbe  mortgagor  moBt  snstshi  a  hHafor  whicb 
the  insurers  were  liable  twfiore  the  party  ap- 
pointed to  receive  the  money  would  have  a 
right  to  elahn  it  Tbe  right  of  such  a  party, 
being  wbtdly  derivative,  caonot  ezoeed  toe 
right  of  the  party  under  whom  he  olaiCaa. 

Oromnor  v,  AUofntie  F.  Int.  Oa.  mprm;  Car- 
penter V.  Providence  W.  Int..  Oo.  41  U.  S.  IS 
Pet.  4I>5,  10  L.  ed.  1044;  JbXir  t:  MptUaVt 
Mnt.  F.  Jna.  Oo.  9  Gray,  3t«. 

Such  an  appointment  or  assignment  ought 
not  to  lie  ooostnied  so  as  to  vary,  in  any 
respeot,  Uie  HaMltties  of  the  iunter  upon  tbefr 
original  eootmct. 

ffeneh  r.  Affrieuttvrat  Au.  Ch:  129  Ps.  IV. 

Any  defense  ;;ood  against  Geo.  R  Hoore  is 
good  nnlnsl  plaintiff. 

See  Bntruwiek  Sa9.  Intt.  t.  Omnmereiai  V. 
hf.  Oo.  Oe  Me.  818,  28  Am.  Rep.  50,  and  the 
nmneroos  aMborities  there  cited. 

Tbe  recital  In  Uie  policy  of  the  receipt  of 
the  consideration  was  of  no  more  force  than 
any  other  receipt,  only  prims  fade  evktenceof 
payineDt,  and  may  be  inquired  into  or  coDlra- 
dicted  by  parol  evidMice. 

WhiHng  v.  Mit*iuippi  VaUew  Mfn.  M%t. 
In*.  a>.  76  Wis.  882;  BaU  v.  Arrt,  8  Iowa. 
679;  Taplot-r.  Tt^Atoian, 51  lowa, 411;  Otgotid 
T.  Brij^f,  82  Iowa,  STO;  Bargton  v.  BftMm 
Int.  Co,  88  Cal.  641;  8/teld»n  v.  Atlmtie  F.  & 
M.  Im.  Oo.  26  N.  Y.  4«  i,  H  Am.  Dec.  231. 

A  Stipulation  in  a  policy  of  insurance  to  the 
effect  that  no  insurance  sfaall  be  considered  as 
binding  until  Uie  actual  payment  of  tlie  pn- 
ihium  in  casta  or  by  note,  and  tliat  the  oov- 
pany  shall  not  be  Habla  flnr  any  loss  or  dama^ 
accruing  when  vaA  note  or  any  part  thiieof  i* 
piAt  due  and  nnprid,  fs  Valid  ana  blodlng,  sad 
the  assured  oaoBOt  reoovar  for  a  hw  tbm 
occurring. 

Watroiit  V.  Mittittippi  VaUep  Int.  Co. 
Iowa,  682;  Jfedrow  v.  Farmen  Int.  Co.  49 
Iowa.  24;  QarUck  v.  Mittittippi  Valley  It. 
a.  44  Iowa.  658:  <HiaaUr.AmerieaitI>iM.<M. 
53  Iowa.  404.  86  Am.  Rep.  880;  WiOiamt  v. 
Albany  City  Int.  Oo.  19  Mich.  461.  8  Am. 
liejp.  96. 

Where,  by  the  terms  of  the  pcdk^,  l^^f' 
ment  of  the  premium  Is  a  cmiditkD  pieceoeot. 
unless  such  condition  Is  waived  sodi  p«ynieot 
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miut  be  dunrn,  or  the  risk  dcm  itat  «Hwsb, 
aad  patt  payment  tbmof,  uolefls  credit  to 
given  for  (be  twlaooe,  not  render  the  coo- 
tracl  oblinaiory,  . 

fiandford  y.  Tnat  Fin  ln».  Go.  II  Paisn. 
547,  &  L.  ed.  ilAh  Bergtim  r.  Buildon  Ins.  Go. 
88  Cat  541;  Batnta.  t.  Pti^mma  A  A.  L.  In». 
Co.  74  M.  0.  SS:  il^iantm  Jfuf.  ini.  <;^.  v. 
n^ma,  5  C«Dt.  Hep.  311.  U8  Pa.  S91.  67  Am. 
■Rep.  on. 

Metat.  ReulcgF  A.  EreMlmMli*  for 

appellee:  ;)  . 

Wliere,  by  s  policy  of  Are  InsnraDee,  a  por- 
tkm  of  tbe  loB0  is  mnde.  ptysUe  to  a  tbird 
perton  "is  hia  laterest  may  i4iiiear,"tbeilaB- 
gnsge  impaffta  an  ownoc^ipi  in  tbe  property  io 
■neb  tbiia  pmon.lo  Uieexleotof  bis  Uiiercst. 
l^e  Inmiaiica  iaior  Ms  benefltk  and  beonibifi 
anifroee  may  maintato  an  a«ck>n  upon ,  ibe 
poHry  in  case  of  loea. 

PitM^  T.  QU»  FalUMa.  Co.  65  K.  ,T.  6. 

If  after  tho  losa  tbeisnorteage  debtw  paid 
and  ib«  nM>r(gage  is  caocelea.  tbe  moctgasee 
can  stUl  recover  on  the  imttcy. 

Barttett  T.  J*wi  State  Ins.  Co.  77  Iowa,  Ml 

In  caae  tbe  loas  exceeds  tbe  Interest  of  the 
mortgagee'  be  cannot  receive  the  Hnplus,  but 
It  must  be  paid  fie  tbe  owner  of  tbe  title. 
Wben  Ibia  la  tbe  caae.  botb  may  join  as 
plaiotifb. 

Borne  Ina.  Cb.  o^JIT.  T.  v.  Oilman^lO  West. 
Bep.  S4S.  112  Tad..?. 

Tbere  are  tbrec  parlies  to  tbe  .origiDal  con- 
tract, cacb  baring  iDtere«ts  and  rights.  . 

Where  a  duly  wtborized  a^tof  an  liiaur- 
anoe  company  deHvera  a  pohcy  of  Infiurance, 
irbich  acknowledgps  oo  its  face  that  tbo  pre- 
mium has  been  paid,  such  Acknowledgment 
concludes  tbe  company  from  thereafter  deny- 
ing that  tbe  premium  was  paid,  for  tbe  mere 
purpoae  of  aaaaiting  tbe  legal  exiatence  of  tbe 
policy. 

Borne  In*.  Oo.  of  N.  T.  v.  Gitnian,  supra;: 
Baseh  v.  IJamboldt  Mut.  F.  d  M.  Int.  C».S5. 
K.  J.  L.  429:  Pron^mt  L.  Ins.  Go,  v.- Fatmlt, 
49  Hi.  IHO;  J'euUmia  Co.  .v.  A/veikr,  77 

HI.  S3;  National  Ben.  Atto.  r.  Jackson,  1 
West.  Hep.  000, 114  111.  688;  KUnt  v.  Hiathital 
Ben,  Asso.  8  West.  Rep.  284,  lit  Ind.  462. 

The  failure  to  pay  the  premium  does  not 
render  the  policy  absolutely  void,  but  only  al 
the  option  of  tbe  defendant,  and  if  delivered 
to  tbe  assured  a  presumption  ia  raised  that  a 
abort  credit  was  intended. 

Toung  v.  Bartford  F.  Int.  Co.  45  Iowa.  877, 
S4  Am.  Bep^  784. 

A  receipt,  nben  acted  upon  by  a  third  p^- 
sfHi,  may  estop  tbn  party  giving  from  deoy- 
iiif;  ils  purport 

6  Wait,  Act.  &  Dcf.  %  16,  p.  701. 

OrMser,  J.,  delivered  the  opinion  of  tbe 
court: 

1.  It  is  urged  by  appellee  that  the  assignmenls 
of  error  by  appellant  are  not  sufflciently  spe- 
afic  to  juBlify  ns  io  a  conaidemtion  of  them. 
With  our  view  of  tbe-case,  it  is  only  important 
tfaaft  we oonaiderttte fourth,  which  is  as  follows: 
"Tbe  court  erred  ...  in  suslainiog.plain- 
tilTs  ofajectkMB  to  the  testimony  and  evidence 
offered  by  defendant  tending  to  prove  that' the 
premium  named  in-  the  policy  sued  on  bad 
never  been  paid  by  plaitrtiiT,  or  by  anyone  else, 
14  L.  R  A. 


vat  any  part  Uwreof .  and  in  xefoaiiig  to  permit 
defenoeoi  to  prove  that  oo  part  oi-aaia  pre- 
mium bad  ever  been  paid;  which  ruling  and 
proceeding  were  prejudicial  to  defendant  and 
to  which  ruling  and  proceeding  defendant  ei- 
qepted  al  the  time."  It  Is  said  this  assignment 
"  does  not  state  what  questions  were  asked  to 
which  tbe  objeclloos  made  by  plainUff  verb 
auatalned,  nor  to  what  witnesses  the  qucsltons 
were  put."  In  case  of  an  assignment  as  to  the 
admissioD  or  exclusion  of  evidence,  the  law 
does  not  require  that  tbe  questions  shall  bo 
embodied  tbereio.  It  is  not  the.  province  of 
the  assignment  to  contain  the  part  of  the  recotd 
relied  upon  as  showing  error,  nor  is  the  name  of 
the  witness  gf  whom  questions  are  asked  ma- 
terial, liieerror.  if  any,  coousts  intbe  ezclit 
sionof /the  evideoce.offered  to  ettabtisb  a  ma- 
terial fact  in  iscue.  Tbe  assignoient  specifics 
the  fact,  and  states  wherein  tbe  court  erred,  as 
by  refusing  evidence  proper  U>  jsustain  such 
fact.  We. think  tl^e<  assigopiept  pujUcie^tly 
eswcifla 

^  We -have  omitted  from  the  atatnnent  of 
the  case  issues  not  essential  to  tbe  question 
whlob  we  think  It  important  to  consider.  The 
application  for  tbe  policy  was  by  letter,  and 
concluded  as  fpliovs:  "  If  you  wish  to  renew 
at  compact  rates,  you  can  send  renewal  toyourw 
truly,  .and  I  will  remits  and  am,  Qeorge  R. 
Moora "  In  pursuance  of  the  amilicaiioD  il>e 
»3licy  was  sent  from  Bockford,  III.,  to  George 
a.  Moore,  at  Oxford  Junction,  Iowa,  witli  a 
letter  requesting  him  to  remit  tbe  amount  of 
tbe  premium  due.  and  tbe  policy  was  by  Moore 
delivered  totb<'pl!iiiiiiffc'i!ii|inriy.  To  sustain 
the allegaiiou  <'i  iIk'  :im^vm'i.  ihai  iln'  pri'iniuin 
had  never  be'':>  [I'li'i.  I'l'-'  il'-fi'ii<lLiiit  oiTiTcd  tlic 
deposition  of  oue  t  tiui  li  s  1^.  tilLi.  iili)[i,  \vliowa»< 
secretary  of  tbu  couipiiuy.  iu  wbicb  appears 
following  qu<'stinn;  "Stttte  whether  or  not  the 
premium,  mrniioued  in  said  policy  ha-s  been 
paid."  Theie  nasnu  ubjeclion  lu  tbe  fjUcsiioQ 
"  as  being  ini-(iini>cilent  luxl  immatiirial.  for  Ibe 
defendant  is  t  sioppeii  from  denyint;  tbe  rt-ciiip: 
of  the  premium  as  sialed  in  the  policy."  I'liu 
court  sustained -the  otdeotifa,  and -fbMlvttPjr 
is  made.a  ground  of  complaint  lo  us. 

Ab  we  view  tbe  record  and  the  arg^iments, 
we  are  brougbt  fairly  to  consider  the  questtoii 
whether  tbe  defendant  company,  by  ibsuing 
the  pultcy  as  it  did.  with  an  acknowledgment 
of  a  receipt  of  the  premium,  and  a  statement 
-tbereio  that  the  "  loss,  if  any,  is  payable"  to 
Ibe  plaintiff  company,  estops  the  dt:U)ndaot.BS 
against,  the  plainiili,  from  proving  non-pay- 
ment of  the  premium.  It  will  be  seen  that  tbe 
policy  was  not  delivered  to  Moore  upon  s 
credit,  but  lbat  tbe  parties  to  the  contract  ol 
insurance  intended  it  as  a  cash  transaction. 
Moore  agreed  to  remit  tite  premlnmoa  receipt 
of  tbe  policy,  and  the  policy  was  aent  to,  him 
with  a  direcUon  to  remit.  Until  tbe  premium 
was  paid,  Ibere  was  not  a  complete  transaction 
between  the  defendant  company  ant)  Moore; 
and  it  is  not  questioned  hut  that,  as  to  Moore, 
tbe  policy  would  be  vo|d  if.  ibe  premium  wu.-> 
not  paid.  .It  is  then  ^  questiooi  How  does  tbe 
rdalion  of  tbe  plaintiff  oompaoy  to  tbe  trans- 
«cllon  (^nge  the  rule  as  to  tbe  defendant  com- 
pany's liabiui^?  Tbe  defendant  company  sent 
to  Moore  tbe  pdliCTk  witli  tbe  words  tneieln, 
"Loas,If  any.ifl  payable  to  Union  BuUd^gAmo- 
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dAHon  ofOHntoo.lows,  as  Its  interest  may  ap- 

Sr."  Mr.  KlaodcT)*,  Id  his  work  oo  Fire 
arftnce(pflge441),MVB:  "  Where tbe  policy 
provide*  Ibat  tbe  lom,  if  any,  is  payable  to  ad- 
otber,  to  a  niortffagee,  for  example,  inetead  of 
tbe  assnred,  it  is  merely  a  desigoatioD  of  tbe 
person  to  whom  it  ia  to  be  paid,  and  Is  not  an 
«s9igomeDtof  tbe  policy.  Hence  It  lb  tbe  dam- 
age sustaioed  by  tbe  party  insured,  aod  not 
i£e  party  appdoted  to  receive  pa^meiit.  that  b 
Tecovoable  nom  tbe  insurer!).  Tbe  fiwurinoe 
being  nuon  tbe  interest  of  the  Inmired,  If  he 
parts  with  that  inte^  before  tlie  fire  no  loea 
Ts  aufltahied  by  blm,  and,  of  course,  none  is 
recoTerable  by  bis  assignee  or  appointee."  In 
other  vords.  a  policy  made  "  payable  to  A.,  In 
«aae  ct  lam,**  u  an  agreement  on  tbe  part  of 
thelnanrera  that  "A.''^  shall  recover  w&aterer 
tbe  person  originally  insured  may  be  entitled 
to  receive  la  earn  of  loss;  tbat  is,  it  is  a  contin- 
gent order  or  asaigametit  of  wbat  may  become 
due  under  the  c(Hitracti  and  not  an  atMulute 
transfer,  by  virtue  of  which  the  aaslgoee  ac- 
quires tbe  full  riffle  of  an  aasignee  ofa  chose 
in  action." 

Tbe  rule  thus  staled  bastbesupportof  many 
well-considered  cases.  In  Vontimntal  Ins.  Co. 
T.  Hviman.  93  TL  1 54,  84  Am.  Rep.  13S,  where 
this  principle  in  questfoo  was  involved,  tbe 
language  above  is  quoied,  and  tbe  court  says: 
"  Making  tbe  loss.  If  any,  payable  to  Hulman 
A  Cox,  mortgagees,  was  not  an  losurance  of 
tbeir  mortgage  uiterest  la  tbe  property."  The 
Supreme  Court  of  Haasacfausetts  has  repeatedly 
held  to  sucb  a  rule.  In  FraiUclin  8av.  2ngt.  v. 
Central  Mut.  F.  Ina.  Co.,  119  Mass.  340,  tbe 
plaintiff  was  a  mortgagee;  and  the  policy  pro- 
vided tbat  it  was  to  be  payable,  to  case  of  lose 
or  damwe.  to  the  tnortgageea,  "  as  tbeir  mort- 
gage daim  may  appear. "  Tbe  poltcv  was  de- 
clared vdd  becanae.  In  violation  f>f  its  terms, 
the  property  afterwards  became  unoccupied. 
The  court  says:  "  It  has  been  repeatedly  held 
by  this  court  that  sncb  an  indorsement  does 
not  operate  as  an  assignment  of  the  policy,  nor 
as  a  contract  to  insure  tbe  interest  of  tbe  mort- 
gagees, but  that  tbey  can  claim  only  wbat  the 
party  originally  insured  la  eatttled  *to  recover 
under  tbu  contract."  The  case  cites  Fogg  v. 
Middlesex  Mut.  F.  ln$.  Oo.  10  Cuah.  887:  Bale 
T.  Mw^nia  Mut.  F.  ln$.  Oo.  6  Orby,  109,  and 
Jjoring  v.  Manufactaren  Jnt.  Co.  8  Gray,  88. 
Bergitm  v.  Buitdera  Iru.  Oo.  88  Cal.  941,  In- 
volves the  essential  facta  and  tbe  principles 
that  should  govern  in  this  case.  Tbe  nou-Ha- 
bility  of  the  company  was  beld  because  of  a 
failure  to  pay  tbe  premium.  The  policy  bad 
been  assigned,  and  contained  a  receipt  for  the 
premium.  After  the  assignment,  tbe  company 
gave  notice  to  tbe  assured  tbat,  If  tbe  premium 
was  not  paid  by  a  certain  day,  the  policy  wotild 
be  canceled,  which  was  done.  The  case,  in 
harmony  with  other  cases,  marks  a  distlncnon 
between  those  involving  an  assignment  of  the 
property  insured  and  an  assignment  of  tbe  pol- 
icy. In  case  of  a  mere  assignment  of  tbe  policy, 
tbe  case  says:  "The  assignee  cannot  claim  any 
benefit  from  the  fact  tbat  he  is  a  bona  fide 
holder  without  aoMce."  Tbe  notice  referred 
to  must  have  been  iturt  of  tbe  non  paytnent  of 
tbe  premium  which  tbe  policy  contained  a 
receipt.  Such  are  the  faeii  upon  vhicAi  tbe 
estoppel  4b  claimed  In  iMs  case.  In  Gnmemr 
14L.aA. 


V.  A1lattti«  F.  Tnt.  Co.,  17  N.  T.  Ml.  tbe  poHcy 
had  Issued  to  one  IMoCany,  with  tbe  elauH: 
"  Loss,  if  any,  rnyaUe  to  Seth  Oroaveoor, 
mortgagee."  Arterwarda  HcOnty,  in  viola- 
tion of  The  termB  of  the  potic}*,  transferred  the 
propertT  so  as  to  defeat  the  poUcy  as  to  bin. 
As  to  Cfrosvenor,  tbe  conrt  mj9:  "  Tlie  mort- 
gagor must  sustain  a  loss  for  what  tbe  iBBuren 
are  liable  before  the  party  appointed  to  receive 
tlie  money  would  have  a  right  to  claim  it.  It 
is  tbe  damage  sustained  h^  the  pirty  Insared, 
and  not  by  tbe  party  appointed  to  reoe  ve  tbe 
payment,  tbat  Is  lecoveraVle  from  tbe  iasur- 
ers."  In  Oarwnter  v.  Pro9ideiiee  W.  Int.  Cb., 
41  n.  S.  16  ra.  4M,  10  L.  ed.  1044;  speaUag 
of  tiie  anignment  of  a  polkQr.  the  conrt  aayi: 
**Tbe  righta  of  tiie  tMlgDte  under  tbe  poHpy 
cannot  be  more  extesaive  than  tbe  riglittof  the 
assignor."  Many  other  authorities  are  of  like 
import.  Appellee  dtes  aetne  oases  aa  tHMisc 
a  coniraiy  doctrine,  but  we  think,  vben  care- 
fully examined,  tbey  do  Dot.  We  notice  two 
on  which  we  tblok  most  Kliance  is  placed. 

In  BaKh  V.  HumbokU  Mvt.  F.  4  M.  In*.  Co.. 
85  N.  J.  L.  439,  tbe  poller  was  aeot  to  the 
agent  of  the  company  containing  a  dauae  that 
"  the  pon<7  is  to  have  no  effect  ontfl  tbe  pre- 
mium shall  have  been  paid."  Tbe  agent  de- 
livered llw  policy  to  tbe  assured,  with  tbe  ud 
derstanding  tbat  tbe  premium,  with  other 
premiums,  should  be  paid.  Tbe  case  holds 
that  evidence  to  show  tbat  the  premium  was 
not  paid  was  Incompetent,  and  contradidiDg 
tbe  reoelpt  in  the  policy,  and  tbe  court,  vj 
Beasiey,  uh.  J.,  says:  "  i  Aink,  when  tbe  is- 
sured  reed  ml  ibis  policy,  be  bad  a  right  to 
presume  either  tbat  the  agent  had  settled  the 
premiumn  with  the  compaoy,  or  tbat  tbey,  by 
their  receipt,  intended  to  relinquish  tbe  claose 
requiring  payment."  The  record  In  that  cue 
does  not  show  that  tbe  omnpanv,  in  sending 
the  policy  to  tbe  agent,  required,  a  pavment, 
and  from  the  record  that  court  regaroed  the 
fads  sufflcient  to  JusUfy  the  assured  io  assum- 
ing tbat  the  payment  had  been  made  by  rbe 
went  of  tbe  company  or  waived.  In  this  case. 
Hoore,  in  receiving  the  polley.  acted  dbedly 
witli  tbe  company,  and  be  knew  that  Its  deliv- 
ery was  conditional  upcn  hk  promise  to  remit 
the  premium.  In  this  case,  tbe  policy  was  re- 
tained. If  the  premium  was  not  paid,  in  ))lain 
violation  of  the  undentandlng  of  the  parlies, 
and  there  is  no  ground  whatever  for  asaumiiig 
either  a  payment  or  a  waiver,  as  held  in  tlie 
New  Jersey  case. 

laHomtlna.  Co.  ofN.  F. v.OAman. USlnd. 
7, 10  West.  Rep.  8(2,  the  company  sought  to 
escape  llablNty  because  of  non-payment  of  tbe 
premium,  when  the  facts  were  that  the  assured 
gave  to  the  agent  of  the  company  a  credit  for 
which  the  agent  agreed  to  pay  tbe  premiums, 
and  "  tranamitted  tbe  amount  of  the  premlam 
to  tbe  company  In  due  course. "  The  ease 
holds  that,  "  for  all  tbat  appeara.  the  avured 
was  fullv  justified  in  presnining  tbat  the  agnt 
was  autborlKed  to  make  the  arrangement  dis- 
closed."  While  tbe  state  of  the  law  m  this 
subject  is  somewhat  confused  by  a  statement 
In  some  cases  of  abatnct  rules,  we  have  foood 
no  caae  In  which  the  party  designated  in  a 
polley  to  which  the  hw.  if  any,  is  made  paya- 
ble, whether  be  be  deaignaled  an  aarignee  or 
atf  afipoivtee  to  receive  the  noney  (doUi  of 
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sucb  termi '  hre  empto/ed  In  fbe  bases),  Is  en- 
tltted  to  recoret  wbere,  under  tlie  fftcts,  the 
aaeured  coiHA  not.'  The  language  ander  which 
the  payment  cad  be  claimed  and  the  authdrftloi 
teaa  totbe  conclasloo  that  the  rights  of  sncb  a 
pATty  depend  on  th^  HabiHiy  ot  Ibe  Conipaoy 
to  the  assuted.  Sucb  A  lisMlity  befngestab- 
Ifvbed.  the  paymeat  Is  to  be  made  to  the  party 
designated  to  receive  it.  If  this  premium  has 
sot  neeti  paid,  the  case  pA  to  Hoore  is  thia! 
Tbe  Company,  Telytoe  W  Ms  promise  to  pur 
the  premium  on  receipt  of  tbe  policy,  sent  ft 
to  blm.  No  credit  traa  intended,  nor  had  the 
Company  reawn  td  suppose  he  would  wrong- 
fully  dieliver  it  to  others.  Properly  speaking, 
it  waa  not  a  deHvery  to  Hoore,  because  not  in- 
tended as  such  without  the  payment.  The 
<am  is  not  different  In  principle  from  what  it 


would  be  if  UAore  bad  be^  present  at  the 
office  of  the  Company,  and  tbe  policy  bad  been 
handed  to  him  with  tbe  intent  that  tbe  pre- 
mium would  then  be  paid,  and  be  wrongfully 
detained  it  without  payment.  We  b^H^  no 
case  baa  or  will  bold  that  with  such  facts  the 
Company  would  be  estopped  to  deny  and  prove 
non-paymentof  the  nremium.  If  not  estopped 
as  to  Moore,  it  would'  not  be  as  to  the  person 
entitled  to  receive  the  loss,  if  any,  io  his  stead. 
If  not  estopped,  it  must  follow  diat  the  testis 
niony  was  aamissible  to  show  the  fact  of  non- 
payment,  and  that  the  court  ^ired  in  excludtugf 
iL  Believing  that  this  discussion  of  Uie  case 
will  be  a  sufficient  guide  on  another  tHal,  otiier 
quesiions  need  not  be  considered. 
1%eJu^;omt  it  mertetL 
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James  A.  tfoSXNZIB.  Secretacy  of  State, 
Appt., 

J.  D.  HOORE  et  ai. 


M  bin  doe*  not  become  a  law  alttaonsbk 
tt  la  d«UTer«d  to  the  goTernor  and 
R«TW  retnnMd  br  U«  to  tbe  Leirlslature  U 
It  ia  ImmecMately  wltbdiawn  by  tbe  member  who 
lotcDduoed  It  with  knowledge  that  tbe  governor 
objected  to  It,  la  aooordaaco  with  a  ciutom  al- 
lowlnff  such  irtthdravals  and  under  the  state- 
ment  that  leave  to  vltfadraw  had  been  given  by 
iihe  faoBSe,  under  a  ooostitutlonat  proTlBlon  that 


any  tiOl  sball  tw  a  law  U  ntrt  retunwd  hr  tbe 
governor  wtthln  tea  days. 

rKorember  7,  IflH.) 

APPEAL  by  defendant  from  a  judgment  of 
the  (Mrcult  Court  for  Pnmklln  County  in 
ttvoT  of  complataants  In  an  appllcatlen  for  a 
writ  of  awndamns  to  eonpel  tbe  odsilssloa  to 
the  flMa  of  enrolled  Aeta  of  the  Oeoenil  As- 
sembly of  tbe  8tate  In  defendant's  ofllce  of  a 
certain  Mil  for  the  Incorporation  of  the  Pidn- 
cah  Wood  en -Ware  Uanafaetarlng  Compaoj. 
Heveraed. 

The  facts  anffieleuUy  appear  in  Uie  opinioa. 
Mr,  P.  W.  BardiB  for  appellaDt 


Hon.— mthdnwat  of  Mn/rom  gooemor. 
In  People  v.  Aevlln,  8S  M.  T.  209,  after  a  bUI  bad 
beea  acted  on  t>y  both  branches  of  tbe  LegrWature 
oDdsent  to  the  gnvemorthe  Aaaemhly  requested 
Um  governor  to  reeam  ttto  them  ud  tbe  rovmti- 
I  or  oompUed  with  tbe  request  MOidiag  with  tbe  blUa 
awasaice  staUaatiiat  Itwaa  mtorned  in  aooordaaoe- 
•wiA  tbe  request  of  the  Anemtdy.  The  court  In 
•oonsiderlQg  the  validity  of  ttds  action  determlDed 
tbatwbeaabUl  baa  posaed  both  brancbea  of  the 
Legislature  and  been  sJ^ed  by  the  appropriate 
offloers  and  sent  to  tbe  governor  for  his  approval 
and  siraatare  It  has  poned  beyond  tbe  control  of 
either  Tloun  and  cannot  be  recalled  except  . per- 
bape  by  the  Joint  aotloo  of  tbe  two  Housea,  the 
•oourt  saying  that  If  tbe  power  to  recall  It  exists  it 
iswot  foand  la  ttaeOotiMttutlon.nor  m  astatute,  nor 
la  It  abowa  to  be  oustom  or  usage,  and  Uiat  al> 
shougta  Moh  House  hasipower  to  determine  tbe . 
niieaof  ItsowniKrocaedlngB  do  rule  pennltttngtbe 
recall  of  a  bill  iras  shown  to  exist,  and  that  tbe  act 
of  courtesy  ot  tbe  governor  in  returolog'  a  bill 
oODferred  no  power  upon  the  House  of  tbe  As- 
sembly to  further  act  upon  it. 

Tbe  question  a«aln  arose  in  Virginia,  in  Wolfe  V. 
McChuU,  76  Vs.  S7S.  In  which  It  appears  that  tbe 
Legislature  passed  a  bill  and  presented  it  to  tlte  gov- 
«rtfOr  bnt  I>efore  action  by  faltn  It  was  recalled  by 
a  Joiat  raeolutlon.  It  will  be  seen  that  here  tbe 
potat  was  dMInotly  raised  wbteh  was  not  passed 
upon  In  tbe  Hew  fork  osse.  and  tbe  oourt  viewed 
tbe  matter  to  two  lights:  Plrst,  ss  to  tbe  etieot  of 
tbe  governor's  returning  (be  bill  at  tbe  tequeat  of 
tbe  Legislature,  and  tt  was  decided  that  the  gov- 
emorTs  duty  was  flxed  by  ConstltuUoa  and  that  be 
UJi.&A. 


oould  not  evadeltl^'  allowlngthe Lefiislatare  to 
recall  the  bill  from  bis  hands  and  to  defeat  by 
mere  DOoaotlOB  a  meason  a4ilcb  tbey  have  onoe 
declared  with  due  aolemntty  to  have  pommI;  tbat 
the  governor  must  obeose  one  of  two  courses,  be 
must  act  by  either  apiwoving  or  dlsapprovtng  a 
bill  or  allowlnir  ft  to  become  a  law  without  hie  ap- 
proval by  the  f orae  and  eSeot  of  tbe  Oonstltutton 
Itself;  that  no  power  is  given  him  to  return  a  bUi 
to  the  Legislature  except  In  a  case  of  veto  and  by 
falllog  to  veto  it  or  return  It  with  hla  objections 
he  allowed  It  to  t>eoome  a  law  wltboutbis  approval; 
thatan  act  of  courtesy  In  returning  the  bin  was  of 
no  le^l  effect  and  to  contemplation  of  law  tbe  bOl 
never  left  the  ooverocWs  bands  until  tt  was  irfaoed 
InUietaaDdBof  the  keeper  of  tbe  rolls.  Saeondly, 
as  to  tbe  fight  of  tbe  lAgislature  to  withdraw  a 
bill,  it  waadeeMed  tbat aeonstnaotiData  tevor  o< 
tbepowessof  tbe  Legblatnte  wbleh  would  permit 
ttto  recall  a  bill  from  tbe  bands  of  tbe  govemor 
would  trench  upon  tbe  letter's  power  and  preroga- 
tive. 

The  question  was  subsequently  presented  to  the 
Colorado  Supreme  Oourt  and  itanswered  that  there 
wos  nothing  In  the  Constitution  or  statutes  which 
forbade  tbe  Leglslatute's  requcetlna  by  Joint  or 
concurrent  resolution  of  botfa  Houses  the  return  of 
a  bill  In  the  bands  of  tbe  governor  for  his  approval, 
or  wblob  directed  or  controled  the  action  of  the  lat- 
ter In  response  to  such  request.  That  there  was 
nothing  whloh  Inhibited  a  reconsideratlOD  and 
ameDdment  of  a  bill  so  returned  if  It  was  done  in 
aooordanoe  wltb  tbe  pai^lainentary  practlceadopt- 
ed  iv  the  lespectlva  Houaea  Beoalilng  Bids,  t> 
Colo.  aaOi  —  H.  P.  F. 
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Meatrt.  Hallut  A  Mjren*  for  i^pellees. 

zelied  upon  ibe  letter  of  ConetitutipD,  and  oo 
Wolfe  V.  Mc(;aua,  76  Va.  «76. 

Pryor*  J.,  delivered  the  opinion  of  the 
court: 

This  case  has  been  under  submission  since 
the  16th  of  February  la  the  vear  18t(8.  but  for 
some  reason  has  not  fouoa  its  way  to  the 
judges  uDtil  a  few  da^s  past.  The  appellees, 
who  were  the  plaiuiiSs  in  the  court  below, 
a^ked  that  the  writ  of  mandamua  issue  com- 
mandio>{  James  A.  McEenzie,  (hen  Secreiary 
of  State,  to  admit  to  the  files  of  enrolled  Acta 
of  UW'Oeneral  Assemb^  of  the  State  is  his 
office  B  bill  entitled  "  An  Act  to  Incorpurate 
the  Paducah  Wooden-Ware  Manufacturing 
Company,  of  the  City  of  Padticiih,"  that  was 
mssed,  as  is  alleged,  by  both  Houses  of  the 
Qeneral  Assembly  of  the  Commonwealth,  at 
its  session  in  March  of  the  year  1883.  It  is 
further  alleged  that  tbe  bill  was  duly  enrolled 
and  signed  by  tbe  speakers.of  botb  .Honpes  off' 
the  General  Assembly,  was  properly  indorsed, 
and  then  presented  to  the  governor  for  his  ap 
proval  or  reietniofi;  that  thpQencMil  AssemWy 
and  each  House  was' in  continuous  se&sloa 
(Sundays  eicepted)  for  more  than  ten  days  af- 
ter the  delivery  of  the  to  tbe  governor,  and 
It  was  oever  returned  tp  «ther  Hoose  hj-  tbe 
governor  or  his  secretary,  nor  has  it  ever  betfn 
admitted  to  the  flies  of  the  Ada  of  the  Ocoenil 
Assembly  in  the  office  of  Secrciaiy  of  State. 
The  statements  of  Ibe  ^tition  sbuw  the  pas- 
sage of  tbe  bill  as  required  by  the  laws  and 
Constitution  of  the  State,  and  allege  a  prt  n  o- 
tation to  (he  governor,  tand  the  fact  that  it 
was  never  returned  by  him  is  admitted  by  tbe 
I^eadiDffs.  It  is  alleged  that  within  the  ten 
days — the  time  given  the  execativeto  consider 
the  bill — he  delivered  it  to  a  member  of  the 
House  of  Keprescnialives,  who.  claimed  to 
have  obtained  leave  of  the  Hoose  lo  withdi-aw 
tbe  hiUi  and  4bat  Ibis  member  retaiaed  it  for  a 
year,  and  ih«i  ddivoed  it  to  tbe  plaintiiTs, 
who  are  tbe  iMorporators.  The  defeoM  ie 
that  the  UH  was  liitrr>duced  in  the  House  by 
tbe  member  from  tbe  county  of  McCracken, 
the  city  of  Paducah  being  tbecountj*  seat,  and, 
that  member  being  informed  by  the  covernnr 
tbut  iu  bis  opinion  tbe  bill  conferred  certain 
lottery  privileges,  and  for  that  reosoO  he 
should  veto  it,  the  member,  wiihio  Ibe  three 
days  allowed  therefor,  asktrd  ■  leave  of  the 
House  to  withdraw  the  bill  from. the  haods  of 
the  gomnor,  and  .Ibe  leave  w«a  graote'i  .  with- 
out objecHoo.  That  the  clerk  of  tbe  House 
made  a  ctetical  mistake  by  fflakingibe  follow- 
fngentTT:  "U.  B.  m  Corbpit  asked  leave 
to  withdraw  from  govemnr.  Granted.''  Tba( 
bill  77C  was  not  (ben  in  the  govertior's  hands, 
and  was  not  delivered  to  him  until  (he  20lh  of 
April  following.  That  vtas  a  bill  authorizing 
the  eonsiruclion  of  tiiropikes  in  the  county  of 
Dtivis,  and  became  a  law  with  the  approval 
of  the  goveruor.  That,  the  member  from  lie 
Cruckeo,  on  the  33d  of  March.  18S2.  notiae<l 
tbe  goveraor  that  he  had  obtained  leave  to 
withdraw  the  bill,  and  in  aocordaDC*  wiib  lb«a 
request  by  *be  L4ouRe  tlu  goveruoF'  delivered 
the  bill  to  the  memlwr  from  McOracken,  that 
it  mit'bt  be  returned,  and  blit  -obJecliOM  re- 
moved, of  which  fact  thfr'oorponuon,  or^me 
14 1*  R.  A. 


of  them,  were  BotifiecL  Tlutt  a  UH  vw  tbeik 
introduced  of  a  like '  character,  nut  under  » 
different  title,  and  'passed,  that  the  governor 
failed  to  approve.  That  said  Corbett  and  (he 
incorporators,  regarding  the  bill  as  worthless,, 
kept  It  in  their  pockets,  and  never  returned  1^ 
to  the  governor,  or  to  either  Hou^e,  And  for 
further  response  tbe  Seiaetarv  of  State  says 
that  tbe  representative  from  McCracken  and 
(he  iocorporatora^  regarding  the  bill  as  with- 
drawn,  by  leave  of  the  Bouse  introduced  on 
the  18th  of  April  of  the  same  session  a  bilj  en- 
titled "An  Act  to  Incorporate  the  Farriers* 
Agticultural  Itpplement  'dlanufacturin£  Com- 
pany of  Padifcahri"  containinf  tbe  fame  oh- 
jeetionahle  section  that  was  regatdeid  by  (he 
executive  as  against  public  poUoy.  ana  mel 
with  ids  disapproval;  Uiat..he  found  no  such 
bill  as  is  set  forth  in  the  petition  of  the  t>laiD- 
tiiTs  on  file  in  hta  office,  or  anything  to  show 
that  it  bad  ever  been  filed^  or  return^  suice 
its  withdrawal  Thia  is.  In  aubatance,  tbe  aiL- 
swer  filftd-  b!f  the  Secretary  of  State  to  tbe  de- 
mand of  the  appellees,  and,  a  demarrer  having 
been  sustaloea  to  this  answer,  tbe  writ  was  or- 
dered togo.'  '*  ■ 

The  Constitution   of  1850  [art.  8,  g  32] 

Erovides:  "If  any  bill  shall  not  be  returned 
y  the  governor  witbin  ten  da^s  (Sundays  ex- 
cepted) after  It  shall  have  been  presented  to 
him,  it  shall  be  a  law,  ln>like  manner  as  if  he 
had  sigued  it,  unless  tbe  General  Assembly  by 
thfeii-  adjooritment  prevent  Its  reftinr,  fa  wMcA 
caw  it  Bhall-bealaw,  unless  sent  bueb  wHiiiu 
three  days  after  thoiv  next  meellng."  It  in- 
sisted by  counsel  for  the  appellees  that,  aa  (he 
hill  was  presented  to  the  governor,  it  must  be 
returned  to  the  I^e^jihiture  1^  bim  within  ibe 
ten  days  if  th^t  b<^y  is  in  session,  and,  if  he 
fails  to  do  so,  the  bill  becomes  a  law.  This 
posilion  cannot  be  doubled,  but  iu  our  opiuiun 
there  are  several  rea^ns  wh}'  the  writ  of  man- 
damtis  Hhould  not  go  in  this  caae,  i/.  lUe  facia 
alleged  in  ibe  answer  are  ttus:  and  the  fitcts. 
alleged  i«  tbe  answer  aie  all  admitted  'by  the 
geoeral  damiurar.  Tiie  £m  queation  that 
arises  is  as  to  what  facts  constitMe'a  prenota- 
tiooofa  bill  to  the  executive  There  Is  but 
little  foriitaKly  in  such  a  proceedtng,  and  do 
fixed  rule  on  tbe  sobjefit.  The  cuStoth  in  (bis 
State  is  for  the  secretary  to  indorse  on  f\ic  bill 
the  date  of  its  receipt  by  tbe  governor,  .'■o  as  lo, 
show  when  the  bill  came  lo  bis  bauds,  auU' 
there  apjH'ara  to  be  notbiuj^oo  this  bill  iqdicat- 
iag  that  the  goveruir  ever  had  poasetwon  of  it. 
The  bill  was  found  a  year  aft«r  in  the  pow^- 
sioo  of  those  ititereated  in  its  paeaage,  ud  oo 
evidence  nvhatever  that  it  was  ever  ia  the  po»- 
sessloD  of  Ibe  Secretary  of  State.  It  is  said 
that  the  Sectetsry,  In  his  answer,  sdmits  iisde- 
liveryt6tiic  governor,  and  that  fact  does  ap- 
pear from  titis  pleadie;?,  although  there  is  a 
subsequent  denial  that  the  bill  was  ever  deliv- 
ered to.tbe  governor  in  what  purports  to  Ix-au 
amended  pleading  that  seems  uever  to  Iiave 
beeu  filed.  We  diall  regard  the  picadiugs, 
therefore,  as  admitting  that  the  bill  was  df  hv- 
ered  to  the  fovemor;  bat  at  tfaa  aametMue  iiia 
alleged  that  tic  bill  waa  taken  at  oaoe  frain  the 
executive  by  the  member  from  McOraekco. 
whointrnduoed  tbe  bMl  wiUi  a  knowledge  on 
t^e  Twrt  of  tp6lb  the  member  and  thelncotpora- 
tors  that  die  executlvai  was  (bcn  'tkrgiag  aooe 
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o'bjeclfon  to  certain  ^tions  or  the  bill,  and 
not  only  withdrawn,  bat  upon  the  Btatement 
that  leaTtfhad  been  nren  by  Uiti  House  to  with- 
ilraw  tbe  bin  from  hto  bands.  The  object  In 
prerantlng  a  1)01  to  the  executiTe  is  to  enalite 
fafm  to  cooMder  Its  variooa  featnres,  that  he 
may  underslandingly  approve  or  reject  It.  He 
must  have  titpe  to  consider  its  provisions,  and 
with  the  courtesy  extended  members  of  tbe 
Legislature  by  the  ezecuttves  of  the  State  that 
has  grown  into  a  castom,  in  permitting  them 
to  withdraw  bills  before  mature  cooaiderattoQ 
by  him  that  appear  to  be  objectionable.  It 
would  be  a  fJnsular  ruling  to  adopt,  and  one 

E reductive  of  much  evil,  to  permit  a  member, 
owcver  honest  in  his  motives,  to  withdraw  a 
tnll  from  the  consideration  of  tbe  executive, 
that  the  member  himself  has  introduced,  and, 
after  the  lapse'  of  months,  with  the  Le^slature 
adjonmed,  to  declare  the  bill  a  law  because  it 
was  once  in  tbe  governor's  bitnds.  It  is  no 
sucb  presentation  as  contemplated  by  tbe  Con- 
stitntioQ  for  the  member  or  the  custodian  of 
the  bill  to  deliver  it  to  the  govenior,  then  im- 
m&liately  withdraw  It,  and  claim  that  it  he- 
comes  a  law  beeftnse  the  governor  tailed  to  re- 
turn it  within  the  ten  days.  In  the  case  of 
ffarpenOing  v.  flaight.  39  Cal.  199,  It  is  said 
that  the  bill  is  presented  to  the  governor  "to 
afford  him  all  opportunity  to  deliberately  con- 
sider its  provisions  and  prepare  bis  object  Ions," 
ami  such  a  presentation  as  would  deprive  him 
of  this  right,  in  the  laogtioge  of  the  court  In 
that  case,  13  "merely  spurious.**  Certainly 
xhosR  interested  in  Its  passage  who  withdraw 
the  bill  ought  not  to  he  heard  to  say  that  the 
neglect  of  the  governor  in  Intrustingthe  PUs-' 
todvof  the  bill  to  them  made  it  a  laW.  Again, 
it  18  evident  that  leav6  was  given  to  with- 
draw the  bill  from  the  hands  of  the  executive. 


and  in  so  adjudging  this  Court  Is  not  undertak- 
ing to  correct  the  legiflatf ve  records,  or  to  -in- 
vade the  legitimate  exerdse  of  power  by  the 
legislative  branch  of  tbe  government  There 
was^o  other  bill,  as  is  admitted  by  the  demur- 
rer, from  the  county  p(  McCracken  in  the 
hands  of  the  governor;  and  the  bill  numbered 
776,  for  which  leave  was  given  to  withdraw, 
had  not  then  reached  his  hsodfi,  and  related  to 
the  construction  of  turnpikes  in  Davis  County, 
and  was  aoproved  bj  bim  when  presented. 
Another  bill  was  introduced  shortly  after  this 
leave  to  withdraw  was  given,  the  same 
member,  containing  a  like  objectionable  feat- 
ure, and  for  the  benefit  of  the  same  corpora- 
tors of  the  same  city,  showing  plainly  that  leave 
was  given  to  withdraw  this  particular  bill. 
The  record  corrects  itself,  if  truly  set  forth  in 
the  answer,  and  therefore  the  court  should 
have  overruled  the  deinurrer  to  the  response 
of 'the  Secretary  of  State.  The  bill  was  never 
presented  to  the  governor,  as  contemplated  by 
tbe  CoDstituiion,  and,  if  the  bill  bad  In  fact 
been  considered  by  the  governor,  leave  bad 
been  given  to  withdraw  it  If  the  facts  alle^ 
in  tbe  answer  are  established.  ■  Besides,  there 
was  no  such  bill  In  the  office  of  Secretary  of 
State,  and  after  the  lapse  of  more  Ihnn  a  year 
from  the  adjournment  of  the  Legtelature  tiie 
parties  In  interest  who  knew  of  the  circum- 
stances connected  with  the  passage  of  tbe  bill, 
having  all  this  time  tbe  custody  of  that  paper, 
offered  it  to  the  Secretai?  of '  State,  for  the 
first  time  asking  that  It  be  filed  with  tbe  en- 
rolled bills.  Tbe  chancellor  should  have 
overruled  the  demurrer,  and  held  the  response 
of  the  secretary  snfllcieot. 

Judffm^ni  reversed,  and  remanded  for  pro- 
ceedings coDsUteat  with  this  opinion. 
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STATE  OF  FLORIDA,  ai  rtt.  Fnuta  P. 
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John  L.  CRAWFORD. 
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*1.  TlMporft 


tMial  mar  tw  required  of  theMoretdir 
of  ttate  by  imuidamua.  .  . 

S.  If«ltliertheseeretary-<tf«t»t«iiortIi* 
Sapreme  Oom^  of  Florld»  tiaa  power 

I  to  peas  upon  tbe  teirality  of  an  eleottoQ  of  a 
UoitedStatesseoalOr^rtbeLiefflslMurs.  or  of  an 
appomtnwnt  oCaMoator  bytbie  ex«oaCtT«of  the 
State.  The  powarln  In  tbe  United  States  Senate 

alone.  ^ 

3.  Th«  con^iqtMlon  of  a  United  States 
■emptor  .appolietecl  1^  the  imrenior 

I  lAouIdbMlgiiedtvthBgovenior.andsealedwIth 
tbe  vnU'aeal  oC  stiUe,  and  oountenlcned  by  Um 

HeeJnoteebyltAirT,  Cfc.J: 

NonL— For  notn  on  mandamus  to  oompel  per- 
tonuanoe  of  offiotal  duties.  s»e  United  6tat«e  t> 
Jl^  ID.  a>  1  U  B.  A.  738;  People  v.  Hiffhv^ 
Comra.  (IlL)  8  L.  B.  A.  101;  Terrltoir  v.  Cascade 
Oountr  Goran.  (Xont^)  f  L.  R.  A.  nSb 

Uh.JLA. 


seoretarr  of  state.  In  aooordanae  with  section  U, 
art.  4,  of  t^e  UooBtituUOD  Qt  Qtia  State. 
4.  Wbeve  there  has  been  an  election  of 
a  United  States  senator  by  tbe  Letrialat  ure 

and  a,tttTW»x^  tbe  ifovernor.  bolduiB  tbat  there 
Is  a  vaeanor  In  tfee  ofBoe  on  awount  of  the  Ille- 
gality of  such  election,  slfme  an  appointment  or 
obouDissIoa  of  a  tJnited  Slates  senator,  and  re- 
quests the  eecretary  of  state  to  seal  the  same  with 
the  great  sea)  of  state,  and  to  countersign  It.  It  la 
tbedutyof  the  seoretary  to  do  so,  and  tie  lias  no 
right  to  refuse  because  be  deems  tbe  governor's 
action  Illegal.  If  be  refuses  tbe  performance  of 
tbe  doty,  tt  may  be  required  by  nandamus.  ' 
6w  A  eomnaiasion  is  not  complete  until  It 
has  been  eicrned,  eouDterslgDed,  and  sealed 
In  accordance  with  section  Uof  artielel,  nor  Isa 
copy  of  an  uneonpleted  Commission,  or  of  tbe 
reeord  ibereM!,  evfdeooe  of  anyappolntnteneto 
oCBoe. 

6.  Afllxliqrtbeseal  of  state  to  anexeo 
litlve  appolBtsaeitt  of  a  Uoited  state*  sen- 
ator, and  oountecslvnlnc  ttie  aune,  does  not  com- 
lait  tbe  seoretary  of  state  to  the  legality  of  such 
eppolntm^t.  It  Implies  oo  opinion  as  to  the  le> 
gality  of  either  such  appointment  or  of  a  pre* 
vious  election  of  another  person  to  tbe  same 
phue  by  tfao  Legislature. ' 

7.  The  coiewIssloBlag'  of  a'  VuUmA 
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Mot., 


iMBatoror  athOT  pabMo  ottew  Is 
of  pobUe  Satoreot.  and  it  is  tlM 

du^  ot  the  executive  to  see  that  bis  commtalons 
of  persons  appointed  to  oOlcc  are  completed:  and 
as  the  cbfet  magistrate,  chanred  with  seeing  that 
ttie  bnre  are  falthf  ullr  executed,  he  is  a  proper 
relator  to  a  proceeding  by  maDdamua  to  require 
the  aeallniff  and  oonnters^ntDc  ot  a  oommteriOn. 

iMoTomber  18,  U9U 

PETITION  for  b  writ  of  mudanus  to  com- 
pel defendant  to  seal  and  couoiersiffU  the 
^poiutmenl  and  commission  of  Robert  H.  M. 
Davidson  as  Cnited  Slates  senator.  Oranttd. 

Statement     R»ae^.  (Jh.  J.: 

Tbe  alternative  nnt,  the  declaration  in 
causes  ot  this  character,  states  in  substance 
that,  CD  the  32d  da;  of  September  of  the  pres- 
ent year,  the  relator,  Francis  P.  Fleming,  tbe 
governor  of  this  State,  he  havioji;  ascerlaiaed 
and  determlDcd  that  a  vacancy  eusled  in  tbe 
office  of  United  States  senator  from  this  State, 
did,  in  eiercise  of  the  power  conferred  upon 
by  law,  proceed  to  appoint  Robert  H.  M. 
DavidBMi,  a  citizen  of  tbe  State,  having  al)  tbe 
legal  qualifications  forsacb  office,  to  be  United 
States  senator  from  Florida,  to  fill  sncb  vacan- 
cy until  the  meetiog  of  tbe  next  Legislature; 
and  that,  to  evidence  and  give  effect  to  such 
appcdmment,  tbe  petii  ioner  prepared  and  signed 
an  wpolniment  or  commia^n  in  tbe  words 
and  figures  following,  to  wit: 

"  In  tbe  name  of  tbe  SUIe  of  Florida.  To 
all  whom  tbese  presents  may  come  greeting: 

"  Whereas,  tbe  term  of  office  of  Wilkinson 
Call,  as  United  Slates  senator  from  Florida,  ex- 

Sired  w  the  tbiid  day  of  March.  A.  D.  1881. 
nilng  tbe  recess  of  (be  Le^lature  of  said 
State,  whereby  a  Tacancy  tfaeo  happened  io  tbe 
office  of  United  States  senator  from  Florida 
during  audi  recess  as  aforesaid;  and  whereas,  a 
senator  baa  not  been  chosen  by  the  Legislature 
of  tbe  Stale  of  Flmrida  to  fiU  such  vacancy: 
and  whereas,  the  Legislature  of  the  State  of 
Horida  -is  not  now  Id  session,  and  a  recess 
thoeof  exhtR  at  tbla  time: 

"Now,  therefore,  I,  Francis  P.  Fleming, 
govemor  of  tbe  State  of  Florida,  by  Tirtue  of 
tbe  authority  in  me  Tested  by  tbe  Oonstltutton 
of  tbe  United  States,  have  appointed,  and  by 
these  presents  do  hereby  appoint,  Robert  H. 
M.  Davidson  to  be  United  States  senator  from 
the  State  of  Florida,  until  tbe  next  meeting  of 
tbe  Legislature  of  the  State  of  Florida. 

"In  testimony  whereof  I  have  hereunto  set 
my  band .  and  caused  the  great  seal  of  tbe  State 
to  be  affixed,  at  Tallahassee,  tbis  twenty-sec- 
ond day  of  September,  A.  D.  one  thousand 
oigbt  hundred  and  Dlnety-ooe,  and  of  tbe  Inde- 
pendence of  tbe  Untied  States  tlie  one  hundred, 
aod  alxteenth  year. 

"  Francis  P.  FlemlDg, 
*'*  GoremOrof  Florida. 

"Attest:   . 

Secwtary  of  Siate.^ 

That  thereupon  the  said  governor  oauKd  the 
said  nmMrfntmeDt  or  ennmisrion  to  be  trans- 
niltt^  to  tbe  defendabt,  John  L.  Crawford, 
secretary  of  state  of  this  Sute,  and  instructed 
and  diluted  bim  to  seal  it  with  the  great  seal 
of  the  State,  and  to  countersigo  tbe  same  as  a 
fine  aad  pH>p^^attea(aUpn  of  Ihe.execuUve  aet 
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oi  mM^  Htpointmwt.  to  be  ddlrcred  to  aild 
Davidson  as  bis  full  aad  complete  appc^DUneat 
to  be  such  United  States  senaUx,  and  tbe  eri- 
dence  thereof:  but  that  the  said  Crawford, 
secretary  of  state,  in  diarenid  of  bis  duty  in 
the  premises,  failed  and  refused  to  seal  the  said 
appointment  orconmiiasioo  with  Uie  great  seal 
of  tbe  Slate,  and  to  countersiDi  the  same,  and 
has  failed  and  refused,  and  suO  refuses,  so  to 
do,  to  tbe  great  prejudice  and  injury  of  ike 
people  of  the  State. 

That  afterwards,  on  or  about  October  18. 
1S91,  tbe  said  govemor  required  ami  instructed 
William  B.  Lamar,  the  atlomey  general  of  the 
State,  to  Joslitute  Tm>eeedlngs  in  this  court  to 
procure  the  writ  of  mandamus  to  require  Uie 
said  secretary  of  state  to  seal  sudi  at^Dtmeiit 
or  commission  with  such  seal  and  to  oounier- 
aien  tbe  same,  but  the  attonKy-general  has 
^ed^^j^efused,  and aUUiefoses,  to  institute 

tCb  writ'thfn  recites  the  prayer  oS  the  peti- 
tion: That,  in  order  to  protect  aod  secure  the 
public  interests  In  the  premise^  and  to  enforce 
aod  carry  into  effect  bis  said  executive  act  as 
such  govemor,  tbe  writ  may  issue,  and,  in 
compliance  with  sncb  prayer,  directs  tbe  sec- 
retary of  stat^  to  seal  and  conntersign  the  said 
appointment  or  commission,  or  to  show  csuse, 
on  tbe  day  and  at  tbe  time  mentioned  therebi, 
why  he  had  not  done  80. 

On  the  39tb  day  of  October,  at  tbe  Ume 
stated  in  such  writ,  tbe  secretai7of  state  mide 
return  to  such  writ,  stating  in  effect: 

(1)  That  this  court  has  no  jurisdiction  of  the 
respondent  on  the  case  made  by  tbe  writ  In  r«- 
spwt  to  tbe  specific  act  sou^t  to  be  enforced. 

(5)  That  the  rdator,  the  governor,  baa  d» 
racb  Interest  In  or  relation  to  tbs  qiecUle  act 
sought  to  be  enforced,  npon  the  idlegstkms  of 
tbe  writ,  aa  authorizes  or  justifies  him  in  insti- 
tuting tbis  proceeding. 

(8)  That  tbe  State  bas  no  such  Interest  io  or 
relatioo  to  tbe  spedflc  act  aoi^t  to  be  en- 
forced,  upon  the  allwadraa  of  the  writ,  as  au- 
thorixes  tbe  instituiion  of  tbe  proceeding  by 
tbe  State,  or  on  Us  behalf,  or  by  or  oa  rdattcHi 
of  thegoreraorof  tbe  State. 

(4)  That  there  is  no  law  enjcrfniDg  upon  this 
respondent  tbe  perfonnancew  Uw  qiedftc  act 
sought  to  be  enfonfed. 

(6)  That  it  does  not  appear  that  tbe  perform- 
aace  of  the  specific  act  therein  sought  to  be 
enforced  is  necessary  to  make  effectoal  tbe  al- 
leged appofntmmt. 

(6)  That  tbe  allegations  of  tbe  writ  are  not 
adlBclent  to  show  (tiat  tbe  rets  tor  bas  a  right 
to  enforoemenc  of  tbe  specific  act  sought  to  t» 
enforced. 

(7)  That  the  petitioner  ts  now,  and  waa  on 
September  28, 1891,  gtmnnrof  tbe  State:  tbtt 
defendant  has  no  means  ot  knowing,  and  does 
not  hnow,  whether,  on  or  before  tbe  day  men,- 
tlOned,  tbe  petftioQer  claimed  to  have  at- 
tained and  determined  there  was  a  nesncy  in 
the  office  of  United  States  senator  from  tbe 
State  of  Florida,  nor  the  sdveral  groands. 
metiiods,  and  iHoceMea.  upon  aad  thzo«ej> 
which  suefa  alleged  ascertidnnient  and  delermi- 
Uation  was  bad,  other  tbaii  m  proctafmed  liy 
said  petitioner  to  tbe  people  of  Florida,  under 
a  ftritlng  made  and  pubBshed  b^  him  on  the 
4th  day  d  Augoyt  oS  ih^  prsaost  jtax^  ■  toa 
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of  wUch  wrilkif  Is  awnxecl  m  a  port  of  this 
return,  for  thapmpoaeof  sbowiog  tnerelj  tbe 
dttim  therein  set  up,  and  the  slle^ied  Krounds 
and  Ifae  reasotjing  upon  and;  by  which  the  al- 
leged ascertftinmeot  and  dstcrmination  was 
reeched. 

That  no  Tacanc?  in  the  office  of  the  United 
Stftics  senator  existed  on  the  said-  22d  day  of 
September;  that  "theretofore"  tbe  vacancy 
created  by  tlie  eanplratioa  of  the  term  of  office 
ot  Wilkinson  Cafl.  United  Statra  senittor,  had 
been  filled  by  tbe  LegistBture  of  the  State,  by 
whom  Wilkinson  Call  was  duly  nnd  constitu- 
tionally  elected  United  States  senaior,  "as 
shown  by  a  duly  certified  copy  of  said  legis- 
latWe  ptoceedi^,!'  filed  as  a  part  of  the  re- 
turn; ivid  tbat  WilkinsoD  Call  applied  for  and 
obtained  from  the  respondent  a  duly  certified 
copy  of  said  prOGeedinjts,  to  be  presented  to 
the  senate  of  the  United  States,  as  the  due  and 
leeal  evidence  of  his  election  as  such  senator. 

Th(it  It  is  true  that  the  governor  did  prepare 
and  aign  "the  document  In  writing,"  a  copy 
of  wblcb  la  set  out  in  tbealteruative  writ,  and 
theteupoD  caoeed  tbe  saioe  to  be  tranBmitled  to 
rettpondeot.  with  iustrnotioDa  to  him  to  seal 
wi'b  tbe  great  seal  of  stale  andcoualersiKn  the 
same,  and  that  this  respondent  refused  so  to  do. 

That  the  commuDications  and  traosactions 
by  and  betweeu  the  governorand  theatioraey- 
general,  nwstituting  the  former's  alleged  de- 
mand, and  the  lalt^s  alleged  refusal,  to  insti- 
tute proceedings  to  procure  from  this  court  the 
writ  of  mandamus  for  tbe  purposes  alle^ced, 
were  cooducted  in  wriliug,  and  a  copy  of  the 
same  is  annexed  as  a  part  of  tbe  aoswer. 

All  of  tbis  return,  except  tbe  psragrapbs 
numl  ered  from  1  to  6,  Inclusive,  wasdemuired 
to  as  not  setting  up  factssufficient  in  law  to  bar 
the  writ,  and  ,lbe  six  paragraphs  were  treated 
«s  a  demurrer,  and  tbe  demurrer  joined  in. 

Mr.  Fred.  T.  Myers  for  plaiotifT. 
Jtestn.  A.  W.  Cockrell  *  Sod  for  de- 
trDdaot 

Rh«X,  ok.  J.,  delivered  the  oploion  of  the 
oonrt: 

That  the  writ  of  mandsmus  lies  to  require 
tbe  performance  of  a  otear  <^oial  duty,  not 
involving  dlscietlon,  by  any  one  of  the  "  ad- 
minlsmUve  offloers  of  tbe  executive  depart- 
ment"  of  this  State,  S,  17,  20,  S6,  art.  4, 
Const.  18H5,)  is  a  settled  proposition  of  law  In 
Florida.  Ttmte  v.  8taU.  8  Fla.  202;  f^tate  v. 
Oambk,  18  Fla.  9;  Stats  v.  GUibt.  Id.  55;  State 
T.  hoara  of  8tat«  Cantataart,  10  Fla.  17; 
SUUe  V.  £loafif  ^  Cantamn,  17  Fla. 
88;  Stat*  w.  JDrmo^  Id.  67;  Slate  v.  Sartut,  SG 
Fla.  286. 

To  hali  tbat  tbe  mere  fact  of  these  officers 
bdmigiog  to  the  executive,  department  of  the 
govenimart  should  exempt  them  from  this  ju- 
dicial procesi,  as  to  a  plam  ministerial  duty,  or 
wbera  they  are  given-  no  official  discreTion, 
would  be  in  irreeonoilable  aou^oniem  to  a  con 
«irtni4  line,  of  Jiidgmenia  running  back  over 
forty.  yosBk  There  is,  mweov»,  nothing  in 
tbe  flve«asrft^>e^fllly  called  to  oar  attentton 
la  bebnir  «f>tli«  defendant,  qndnotioed  in  the 
atxl  paiaitnpbof  this  opinion*  to  fwuse  aa  to 
doubt  the  cmtrctMis  of  the  oonelusieo  leaohed 
hj  «or  yrttfirfUMM,  evm  tfaMigb  (beconoltt- 
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stop  was  arrived  at  In  the  face  of  omfllot  of 
authority,— a  condition  not  nnEreqoently  con- 
fronting appellate  courts. 

The  case  of  Com.  v.  Wickenham.  90  Pa. 
311,  holds  that  the  writ  did  uotlio  In  the  court 
of  common  pleas  against  tbe  defendant,  who 
was  superintendent  of  public  instruction^  as 
that'  court  bad  never  been  given  power  to 
issue  it -against  state  officers.  It  n  stated, 
however,  in  the  opinion  of  the  judi?e  of  the 
common  pleaa,  which  opinion  is  adopted  by 
jtbe  Bupreme  court,  that  by  an  Act  of  May  2S, 
1792,  which  continued  in  force  until  abrogated 
by  a  convention  held  in  1872-7;t,  for  forming 
a  new  conatitoiion  {Com.  v.  Bartrat^,  77  Pa. 
164),  such  power  bad  existed  in  tbe  supreme 
court,  and  that  no  inconvenience  was  ever  felt 
from  its  exercise  by  that  tribun^;  buttbecon- 
vention  limited  tbe  power,  as  an  exercise  of 
original  jurisdiction,  to  cases  against  inferior 
courts,  and  tbat  the  Legislature  nad  not  given 
lo  any  inferim  court  t&  power  now  invoked. 
The  decision  in  State  v.  Bcbart,  13  Nev.  403,  Is 
that  tbe  office  of  statecomptroUer,whicbHobart 
held,  was  one  of  public  trust,  and  conferred 
upon  the  individual  for  the  benefit  of  the  pub- 
lic; and  if  the  acts  which  he  refused  to  perform 
concern  tbe  public  ioteresls,  and  are  such  as 
tbe  law  requues  to  be  performed  h;  bim,  tbe 
writ  of  mandamus  should  iraue  to  compel  the 
performance  of  the  duty.  The  writ  was  is- 
sued. In  Ntote  V.  Foyntf,  6  S.  C.  r.a7.  it  was 
decided  that  tbe  supreme  court  has  jurisdic- 
tion by  mandamus  over  the  executive  officers 
of  the  State,  as,  for  instance,  tbe  secretary  of 
state,  and  might  by  such  writ  supervise,  con- 
trol, and  dirMt  their  duties,  the  duly  In  the 
pai^ular  esse  being  minislerial.  The  condu- 
skm  reached  In  Blemoe  v.  Intermtlonat  B.  €h., 
40  Tex.  S37,  in  so  far  as  the  comptroller  wss 
coDcerned,  was  that  the  duty  in  question  was 
not  fl  mere  minislerial  duty,  but  it  wss  hlsduty 
to  see  that  preliminary  work  proper  to  be  done 
bad  been  perlormed;  and  that  the  diitrict  court 
had  not  power  under  tbe  Constitution  to  com- 
pel an  officer  of  the  executive  demrtment  of 
the  government  to  perform  an  raBeial  duty; 
and  that  whereas,  under  tbe  former  Conatitu> 
tloD,  the  supreme  execnilve  power  was  vested 
in  Uie  chief  magistrate,  under  that  then  in 
force  it  was  vested  in  tbe  entire  body  of  mag- 
istry,  composing  tbe  executive  department 
with  tbe  powers  of  each  separately  defined. 
The  remaining  one  of  thejparucular  cases  cited 
in  behalf  of  defendant  (Dane  v.  Beri/g,  54  Me. 
95,  69  Am.  Dec.  729)  does  not  involve  tbe  ques- 
tion of  a  mandamus  against  a  state  officer,  and 
need  not  be  noticed;  and  of  tbe  Texas  case, 
tbe  only  one  requiring  comment,  it  is  neces' 
sary  to  say  merely  tbat  in  Florida  tbe  "su- 
preme executive  power  Is  vested  in  a  chief 
magistrate,  wbo  shall  be  styled  tbe  'Governor 
of  Florida. ' "  (ft  1,  art.  4.  Const.)  and  that 
two  of  the  judg^  dissentea  from  the  conclu- 
sion reached  by  tbe  other  three. 

It  is  not  wiinin  the  possibilities  of  sny  one 
opinion  lo  review  all  the  authorities  referred 
to  in  the  note  to  Dane  t.  Bertff  In  tbe  e^^ty- 
ointh  vdlnme  of  .  the  Amencan  Decisions. 
This  ooort  ioog  ago  decidM  the  qvestion  and 
iodoi^g  so,,  and  In  adherioET  consistently  in 
past  yeans  to  tha^  dedmoa,  it  haf  followed  in 
tb«  footsteps  olJAivalMiu  w3i  his  associates  and 
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others  who  liave  rested  their  eonclnsioa  upon 
the  grouod  that  ours  ia  "a  governnieDt  of  laws 
and  not  of  men,"  and  that  where  there  is  no 
right  to  exercise  discretion  in  the  premises  any 
oatcer  1^  than  a  goTeraor,  acting  as  such,  (as 
in  State  v.  Drew,  17  Fla.  67,  and  cases  therein 
cited,)  is  not  exempt  from  this  process  of  the 
law;  and  upon  this  theory  it  was  held  in  Mar- 
hury  V.  Madiion,  5  U.  8.  1  Cranch.  187,  2  L. 
cd.  60.  that  the  secretary  of  state  would  he  the 
fiubject  of  a  mandamus  to  compel  him  to  de- 
liver a  commission  which  had'been  signed  and 
se^ed,  and  upon  the  same  principle  peremp- 
tory writs  of  mandamus  have  been  awarded 
against  other  secretturies  of  departments  of 
the  genera!  government.  Kendall  v.  United 
States,S7  V.  8.  12  Pel.  524,  9  L.  ed.  1181; 
United  titaka  v.  Schun.  102  U.  8.  S78,  26  L. 
ed.  167.  8ec  also  Butterwortk  t.  United 
Statft,  113  V.  B.  50.  28  L.  ed.  656. 

In  Com.  T.  HaTtranft.'Tl  Pa.  l&4,the  supreme 
court  deplored  the  limitation,  referred  to  above 
upon  its  former  jurisdlctioo,  as  a  result  which 
deprived  the  people  of  one  of  the  forms  of 
remedy  essential  to  the  inlerests  of  a  republic; 
and  tve  feel  assured  that  it  will  not  be  denied 
that  the  history  and  practical  utility  of  the 
writ  in  Florida  entitles  it  to  the  higuest  con- 
sideratitHi  for  eCFectually  securiar  the  perform- 
ance of  public  ofSdal  'duty  aud  establishing 
public  right.  It  Is  tbe  character  of  the  duly, 
and  not  tbe  nature  of  the  office,  which  must, 
as  long  as  the  law  is  refrarded,  always  control 
a  court  in  deciding  whether  or  not  it  will 
award  a  peremptory  mandamus  against  an 
officer  of  the  cbnrncter  of  the  respond«it  (.tfiir- 
buruY.  Madii>o7i,mpra;  United  8late»  v.  Win- 
dom,  137  V.  S.  6)16.  84  L.  ed.  811;  United  Statet 
V.  Ulaine,  189  U  S.  806,  85  L.  ed.  188);  and 
this  would  be  a  late  day  for  the  supreme  court 
of  Florida  to  depart  from  this  rule. 

II.  It  appears  that  on  the  4th  day  of  August 
last  thegovernor  issued  an  address  to  the  peo- 
ple of  Florida,  announcing  as  his  judgment 
and  conclusion  that  tbe  action  of  the  joint 
atRcmbly  of  the  lie^islature  taken  on  the  26th 
of  May  last,  at  which  Mr.  Call  received  the 
TOtes  of  fourlceo  senators  and  of  thirty-seven 
Vepresentaiivcs,  and  Mr,  Mays  received  the 
vote  of  one  representative,  and  at  which  tbe 
president  of  tbe  joint  assembly  announced 
that.  iix.  Call  having  received  a  majority  of 
all  tbe  votes  of  the  joint  assembly,  a  majority 
of  all  the  members  elected  to  twth  Housesr  be- 
ing present  and  voting,  was  duly  elected  Unit- 
ed Slates  senator  for  the  term  bennoing  March 
4,  1891.  was  not  an  electioo  of  mr.  Call;  and 
the  reason,  as  is  showo  by  the  return  before 
us,  is  that  a  majority  or  quorum  of  the  Senate 
was  not  present  at,'Bnd  did  not  participate  In, 
such  election.  In  this  paper  tbe  governor  also 
announced  that  be  could  irat,  "in  tbe  discbarge 
of  his  duty,"  certify  that  Mr.  Call  was  etecttS, 
and  jHves  a  full  statement  of  tbe  grounds  upon 
which  bis  conclusions  are  based.  On  tbe  32d 
day  of  September  tbe  goveraor  prepared  and 
rigned  the  appoiDtmenl  of  Hit.  Davidson,  set 
out  in  tHe  pMoeding  statement  of  the  case  be- 
fore aft:  and  It  will  be  observed  tbnt  this  ap- 
pointment Tedtes  (hat  a  term  of  office  of  Unit- 
ed Slates  sniator  held  bf  Hr.  Call  bad  expired 
on  the  8d  day  of  March  last,  during*  recess  of 
tbe  LegishrtDi^  and  that  Ounby  m  rweutey 
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fasppeoed  tn  such  ofRoe,  and  that  no  senates 
had  been  chosen  by  the  Levislalure  to  fill  sudi 
vacancy,  and  tfaat  tbe  Leerlslatnre  was  not  in 
session,  but,  on  the  contrary,  a  recess  thereof 
existed  at' the  time;  and.  upon  these  preoyaea 
so  recited,  the  ffovetoor,  bf  viriuo  of  tbe 
authority  mied  in  him  by  thb  Oonstltutlon  of 
the  United  States,  appoints  Mr.  DaTfdaoa  to 
be  United  States  senator  frotn  Florida  vntR 
the  next  meeting  of  the  Legislature. 

Tbe  election  mentioned  is  set  up  by  re- 
spondent as  a  bar  to  the  allowance  of  a  per- 
emptory writ  He  says  that;  by  virtue  of  thia 
action  of  the  lotnt  assembly  on  the  26th  day 
of  Mar,  Mr.  Call  was  duly  and  constliotlofi- 
ally  elected  United  States  aeoator,  and  that 
consequently  no  vacancy  existed  when  tbe 
governor  made  the  alleged  appointment,  the 
:  vacancy  occurring  on  expiration  of  Mr  Call's 
previous  term  having  been  flKed  by  such  elec- 
tion. The  respondent  also  supplements  this 
defense  with  the  statement  that  Hr.  Call  ap- 
plied to  and  obtained  from  bim.as  Becretatr 
of  state,  a  duly  certified  copy  ot  said  proceea- 
Ingfl,  to  be  presented  to  the  senate  of  the  United 
States  as  tbe  due  and  legal  evidence  of  his 
eleclloD  as  such  senator. 

The  Ooostitulion  of  the  United  States  pro 
vides  that  the  Senate  ctf  the  United  States  shall 
be  composed  of  two  aenUors  from  each  State, 
chosen  by  tbe  Legislature  thereof,  mid  (atter 
directing  bow  they  shall  be  classified  as  In 
length  of  terms)  ordains  that,  if  vacancies  hap- 
pen by  resignation  or  otherwise  dormg  tbe  re- 
oess  of  Uie  Leg^lature  of  any  State,  the  execu- 
tive Uioeof  may  make  temprtary  appoi  itmrnt 
mftll  tiie  next  meeting  of  the  LegiElature, 
which  shall  then  fill  such  vacancies,  (g  3,  art 
1;)  and  that  the  times,  places,  and  manner  of 
holding  elections  tor  senators  and  representa- 
tives sbali  1>e  prescribed  in  each  State  by  tbe 
Le^iature  thereof,  but  Coojpresa  may  at  any 
time  by  lew  matte  or  Klter'  sueli  regiilatkHis. 
e^pt  aa  to  tbe  pla«e  of  tho&d^  s^tors^ 
^  4,  art.  1;)  and  that  each  House  shall  be  the 
judge  of  the  elections,  returns  and  qualiflca- 
tions  of  its  own  TnembeTa.   $6.  art^  t. 

Tbe  Constitution  of  tbe  United  States  has 
not  etaewhere  given  to  this  cohit  the  power  to 
pass  tipon  the  cruestion  of  tlm  legality  of  the 
election  of  a  United  States  senator,  bat  by  tbe 
last  of  the  provtsiotn  quoted  i!b  >re  It  has  »• 
pressly  exoloded  from  it  the  ri^t  to  |do  ao. 
The  Constf  tadon  Of  Uie  State  bas  not  attempted 
to  confer  any  such  power  upon  us,  aor  has 
Congress,  nor  our  own  Legislature,  nor  ia  ft 
to  imagined  that  any  such  attempt  would 
be  made.  Whether  Mr.  Gall  was  le^aHy 
elected  Inr  the  Legislatnnis  notfovna  to  say. 
Our  predecessors,  when  asked  in,  Jaaaaiy. 
186*,  und'  r  the  power  given  tbe  goveroor  by 
the  CoDstituttoQ  to  require  their  opinions  "upon 
any  point  of  law."  whether  the  electioo  of  Mr. 
Abijah  Gilbert,  as  senator,  in  186%  was  lesal, 
replied,  in  effect,  that  the  Senateof  tbe  United 
States  was  the  cvctaslve  judge  ot  the  etMrtkna, 
returns  and  qiMKficatlonaofltsown  ttettbera; 
and  whether  an  election  of  a  senator  tqr  a  stale 
Legislature  was  io  tonformlty  with  saohregtt- 
lations  as  ard  preeoribed  by  Oongrcsa,  or 
whether  fw  want  of  strict  ooafonai^  th«r«> 
wflh  U  waa  Illegal  and  void,  ««re  quesMoaa 
whiohtbe  oMtt  hadaojurisdletaMladaaida. 
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not  junsdlctioii  to  entertain  the  question  of  the 
)effaTity  or  HIeKality  of  Mr.  Calrs  eleotloD  1b 
palpable,  Hod  that  ADytblng  we  might  decide 
about  it,  should  we  bo  far  forget  ouiBelvee  aa 
to  enter  upon  its  cooslderatloii,  would  be  In- 
excusable usurpatioD,  and  of  no  effect  wbatso- 
«ver,  cannot  be  denied.  Wbetber  the  Legis- 
lature baa  fai  its  action  to  Ua  complied  wHh 
the  true  intent  and  meaaing  of  tbe  statute  of 
the  United  States  governing  such  election,  or 
whether  the  statute,  If  It  contemplates  legal 
action  in  tbe  absence  of  a  quorum  of  either  of 
tbe  Houses  where  tbe  organii^  law  makes  a 
qnomm  essential  to  tbe  transaction  of  bndneas, 
«  conatltutionai,  are  questions  for  the  Semte 
alone  to  decide. 

Tbe  question  occurs  to  us,  however,  that  ad- 
mitting we  cannot  decide  upon  the  lecratity  of 
the  election,  is  it  not  a  sufficient  answer  to  tbe 
application  for  this  writ  that  tbe  Joint  assembly 
is  shown  to  have  done  what  it  In  fact  did,  and 
as  it  was  constituted,  and  to  bave  announced 
tiirotigh  its  presiding  officer  ttie  same  to  be  a 
legal  election?  It  is,  we  find,  after  the  most 
careful  consideration,  impossible  to  pursue 
this  course  without  usurping  the  functions 
of  the  Sennte,  As  shown  above,  the  executive 
of  a  State  may,  if  a  vacancy  happens  during 
tbe  re<'es8  of  tbe  Legislature,  make  temporary 
appoiotmenta  until  tbe  neit  meeting  the 
LegUlatnre,  which  afaall  then  fill  tbe  vacancy; 
and  it  is  unqnesUonably  tbe  primary  function 
of  the  executive,  subject  solely  to  the  Judgment 
of  tbe  United  States  Senate,  to  decide  when 
any  such  vacancy  exists.  The  correctness  of 
bis  decision,  and  tbe  legality  of  his  action  In 
making  an  appointment,  are  matters  entirely 
beyond  our  junsdiction.  Whether  the  Consti- 
tuiloD  gave  the  governor  power  after  Uie  ad- 
journment of  the" Legislature,  to  appoint,  wasa 
question  which  addressed  itself  primarily  to 
the  governor,  and.  however  erroneous  maybe 
the  conclusbu  which  he  baa  reached,  he  has 
In  fact  made  a  decision  in  favor  (tf  his  power, 
and  has  proceeded,  to  the  extent  indicated  hr 
this  record,  in  making  an  appointment  to  fill 
what  he  holds  to  be  a  vacancy,  within  the 
meaning  of  that  clause  of  the  Constitution 
wbfcb  confers  upon  him  the  power  of  appoint- 
ment. We  cannot  close  our  eyes  to  this  fact 
as  an  existing  feature  in  the  ca^ie  before  us,  any 
more  than  to  tbe  acticHi  of  tbe'LegislHiure  or 
any  other  fact  shown  t^the  record,  lit  cannot 
be  said  that,  as  between  the  governor  and  this 
court,  it  was  not  a  matter  for  bis  decision. 
We  cannot  bold,  then,  that  tbe  simple  fact  of 
tbe  Legislature  having  taken  the  action  set  up 
constitutes  a  bar  to  ue  proceeding  sought  at 
our  hands,  without  usurping  the  power  to  de- 
ode  that  ibis  action,  however  Illegal  or  ineffec- 
tual it  may  be  held  by  the  Senate,  precluded 
any  action  by  tbe  governor,  or,  in  other  words, 
deprived  htm  of  the  power  to  act.  To  decide 
(he  question  would  be  to  do  what  tlie  Consti- 
tution has  devolved  upon  tbe  Senate  exclu- 
sively. It  is  a  Question  as  to  tbe  relative  va- 
lidity of  legtslauTe  and  executive  action,  of 
which  we  nave  no  jurisdiction.  What  we 
cannot  do  the  secretary  of  state  cannot  do; 
mnd  for  Ibe  same  reason  that  the  power  has 
not  been  placed  In  him,  unless  ft  is  implied  by 
tlie  impositloa  iqwii  him  of  ttus  duty  to  seal 
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and  eomter^^  tblB  oomininlBDrir  Mob'  do^ 
Ilea  havtt  been  put  upon  liln,— ^ueMtow-  lo'  hi 
hneafter  considered.  He  cannot,  unless  the 
power  to  do  80  is  impHed  by  tbe  imposition  of 
the  stated  duties,  drade  that  the  appointment 
of  Ur.  Davidson  is  illegal,  or  that  it  is  lo  because 
the  election  of  Mr.  Call  was  legal,  and  do  vai^ 
cancy  exlslad,  and  conseqaeatly  the  gonmor 
bad  no  power  to  i^ipoint.  The  enooeons  ev> 
mase  of  power  by  eUlier  tbe  goveroor  or  tlie 
Legislature  confers  no  power  on  either  the 
secretary  ef  state  or  i»,  and  in  our  conduct 
we  should  leave  the  action  of  each  to  be 
lodged  of  by  the  Senate,  and  perform  sach 
dunes  as  the  law  bos  placed  upon  vs,  wltlmat 
aasomlng  any  responsibility  not  Imposed  upon 
us.  Knowledge  on  our  part  of  what  may 
have'  beea  tbe  decision  of  tbe  Senate  In  any 
analogous  case  does  not  create  power  or  Juris- 
diction in  this  court.  Unless  there  Is,  lo  the 
nature  of  tbe  act  of  sealing  and  countersigning, 
tbe  Implied  power  of  passing  upon  the  legality 
of  the  governor's  action,  the  secretary  has  no 
more  power  to  do  so,  and  refuse  to  attest  the 
governor's  act,  than  be  would  have  bad  to  re- 
fuse Mr.  Call  a  certified  copy  of  the  proceed- 
ings of  the  Legislature,  of  whose  records  he  is, 
under  section  SI,  art  4,  of  (he  Ci-ostltution, 
the  keeper,  bad  it  been  his  judgment  that  Ibe 
election  by  the  Legislature  was  illegal  and 
void.  In  certifying  and  giving  such  copy  he 
perfwmed  adnty  Imposed  upon  him,  which  in 
no  wise  involved  or  implied  what  bis  personal 
judgment  of  the  validity  of  that  electioh  is, 
and  the  law  does  not  give  bim  any  official  Judg- 
ment as  secretary  of  state  in  the  premises.- 

III.  It  is,  however,  contended.  In  effect; 
that  tbe  right  to  have  this  writ  fasned'  hi  de- 
pendent upon  the  right  of  Mn  Davidson  to 
tbe  office  of  senator;  or,  in  other  words,  tlie 
legal  right  of  the  governor  to  make  the  ap> 
pointment.  In  support  of  this  contentJon, 
counsel  for  tespooaent  cites  the  case  of  'State 
T.  Trmt<m  Common  Council,  49  N.  J.  L.  849; 
6  Cent.  Bep.  810,  which  was  an  ap^llMtion 
by  Claite  for  a  mandamus  to  eout);;!  (he 
board  of  health  of  tbe  city  of  Trenton  1.0' admit 
him  as  a  member  of  such  board.  It  Wad  a 
proceeding  to  put  him  In  phyaical  possession 
of  an  office.  Clarke  had  been  nominated  by 
the  president  of  the  council,  who  hart  assumed 
to  act  as  mayor  when  he  understood  the  mnyof 
was  absent  from  the  city,  and  liis  nomination 
bad  been  confirmed  by  the  city  council  to  suc> 
ceed  one  Cloke,  whose  term  of  four  years  had 
expired,  but  who,  under  the  law,  was  author- 
ized to  hold  until  his  Bucc<>s!tor  shonld  he  ap- 
pointed  and  qualify.  Cloke  still  held  bis  seat 
on  the  board,  and  was  recocnized  by  It  as  a 
member;  and  it  was  contended  bv  the  board, 
tlie  defendant,  that  the  president  of  the  oonncii 
had  no  authority  to  make  the  nomination,  oa 
the  mayor  was  not,  at  the  time  it  waS'raade, 
really  abiient  from  the  city,  such  absence  being 
a  contingency  necessary  to  the  presldeDt^ 
power,  ami  the  one  which  was  assumed  by 
him  to  exist  and  authorize  the  action  taken. 
The  court  held  that,  as  it  was  shown  that  tbe 
mayor  was  not  absent,  there  was  no  power  In 
tbe  president  of  tbe  council  to  nominate,  orin 
tbe  council  to  recognize  it,  and  that  the  nomi- 
nation and  confirmation  were  not  pftwf  of 
such  'absence,  and  that  a  mandaiiaB-  wotfld 
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wA  iOiBA.  ,:It  mw  hpkt  tb^tf  ibe  cWter  of 
tbe  cixg  had  sot  provided  lUat  Noy  ptttliculv 
certiflCAte  of  appoiuitaeDi  should  be  evideoce 
of  title  to  tbe  otSce,  tbert>Core  tbe  c»ee  differed 
fioni'Ibose  wbere  tbe  law  provides  ibal  tbe 
cenUflcatN  of  an  election  board  aball  be  eri- 
dtfUMtof  tte  mult  of  an  election:  but.  if  the 
-obBTier  bad  provided  for  isAiiDf  n  comiuiBaioo 
evidfiuiiDg-^hrigbt  to  nicinbersbip  in  tbe  board, 
•tbe  cuuiei>lioD  ttial  tlie  DOtnlnaliou  by  ao  act- 
iof  mayor,  and  coDfirmatiou  Ibe  coUDCi), 
vould  m*kx  oai  a  conclusive  title,  on  an  ap- 
{iltcation  ol  tbiskfod.  migbt  be  sustait'ed. 
.  it  is  true  ibai  inaDdamus  will  lie  to  compel 
Um  surrent^er  of  books  aDd  papers  apd  buiUf- 
ings  bi  one  posst;Bsii)g  ceilaiu  prima  facie  evi- 
dence of  title  to  llie  office;  and  tbis,  ev£B 
(Iiougti  quo  wanaoio  may  be  pending  to  leat 
fbe  leal  lule  to  tbe  oQlce;  and  tbe  award  of  tbe 
writ  of  DtHndamus  wi'l  bave  no  effect  upon 
tbe  o'ber  pM>cee<)ing,  for  mandHmus  is  not  the 
proper  proci-eding  ut  determifie  tbe  title  to 
office  as  bciffeeu  contestanis,  and.  wbore  the 
party  teeking  tbe  latter  writ  has  oot  muei- 
menls  nf  ' title  to  Ibe  office  which  tbe  law  has 
maile  prima  facie  evidence,  relief,  even  to  tbe 
extent  iutlicHted  above,  will  not  lie  given  if 
biii  li^bt  to  the  office  is  even  doubtful.  High, 
Exlr.  Rem,  i?^  7U.  78,  et  »eq.;  State  v.  Dutman. 
81*  K.J.  L,677;  fitatov.  iWjoJi,  25  Fbi.  7»a.  7W. 
It  ia,  bowevi-r,  establiBhed.  by  ibe  overwbelni- 
ing  current  of  autliority,  that  where  an  offlre  is 
Already  filled  by  an  actual  incumbent,  exercis- 
ing the  fuDciioita  of  tbe  ofQce  de  faeto  and  un- 
der color  <:f  right,  tnandamus  will  not  lie  to  com- 
pel the  adDiissioB  of  anoiber  daimant,  or  to 
ueterniine  llie  disputed  qaestion  of  title,  and 
lor  tlie  reason  tbat  an  adequate  and  specific 
remedy  at  law  exists,  which  is  quo  wamoto 
llligb,  Extr.  Bern,  49,  67;)  and  in  tbe  New 
Jersey  case  relied  on  hy  respondeot  it  is  ad- 
mitteJ  ibat  tbe  relief  in  such  oases  is  usually 
sought  by  quo  warranto.  See  also  StaU  t. 
(Jamble,  18  Fla.  8,  28;  People  v.  2/m  Terk.  8 
Johns.  C  IK.  ''•0 

Tbe  disiioctioo  betweeo  the  New  Jersey  case 
and  tbe  one  before  us  is  uumUtakable.  There 
the  claimant  to  an  office  was  seeking  to  oust 
one  holding  possession  of  it,  and  oUain  pos- 
aeaaioii  WuiMlf,  oot  in  tbe  cnrdiiMTy  way,  tnit 
by  a  remedy  never  available  except  under 
culiar  citcumstaocea,  not  then  existing,  and, 
when  available,  not  conclusive  of  tbe  questioo 
of  title  to  the  office.  Here  there  is  no  question 
of  tbe  right  of  possession  to  tbe  office.  Besides 
our  Dot  having  jurisdiction  to  try  (bis  question 
of  title,  neitbw  of  tbe  parties  who  may  claim 
th«  olSice  of  senator,  under  tbe  electioD  or  the 
appoi^ment,  fa  tiefore  us;  and  wliaiever  we 
may  decide  can  in  no  wise  affect  tbe  derision 
pf  tbe  right  to  the  office  by  tbe  only  tribunal 
which  any  power  or  jurisdiction  to  decide 
tbat  questioq.  Tbe  oook'st  before  us  is  be- 
tween tbe  goremor,  as  governor,  and  tbe  secre' 
tary  ol  staie.  Tbe  governor,  claiming  that  he 
baa,  as  tbe  "exeoutiTe"  of  tbe  State,  the  right 
to  appoint  a  senator,  baa  exercised  tbat  power 
to  thQ.exteDt  of  signing  an  appointment,  and 

£ lacing  it  .with  tbe  wrretary.  and  requested 
fiDitoaeal  and  countersign  it.  We  bavesbowa 
tiiaA  tbe,  power  to  review  tbelegsUly  of.  the  gov- 
Wff'f  act  is  beyond  our  jurisdiction,  as  it  is  be- 
yoiirdth»io£thf)a8Ci!et^of.atate.  Xtttbe ca^w. 


of  State  V.  Alaehita  Boar^  Ounty  Cmpgswrs, 
17  Fla.  9.  it  was  contended  that  this  court  bad 
no  jurisdiction  to  award  tbe  writ  of  mandamua 
to  compel  tbe  board  of  caovaiu^ers  tocaovasa 
tbe  returns-aad  declare  Uie  oesult  as  shown  bj 
tbe  precioet  returns,  beciiiiae  tbe  particular 
office  as  to  whiob  tbe  relator  sougbt  tbe  relief 
was  that  of  reprcKOtative  in  tbo  Congress  of 
tbe  United  States.  RepJ^ing-t?  tbis  ohjectioo, 
tbe  court,  after  remarking  that  it  was  oot  pre- 
tended by  tbe  relator  that  the  canvassintr  of 
tbe  votes  determine^  his  rigbt  to  tbis  office, 
said:  "Tbat  must  be  determined  tbe  Knisfr 
of  Representatives.  Bui  tbe  relator  B«f8  tiwt 
the  law  of  ibe  State  under  ^:hicb  tbe  elecUon 
was  beld  entitles  him.  If  be  shall  appear  to 
have  a  majority  of  the  votes  according  to  Ibe 
election  returns,  to  a  certiflcate  of  that  facu" 
The  relator  was  seeking  to  lay  the  besia  for 
getting  a  certificate  of  election  by.  having  tbe 
county  canvassers  ennvass  the  prurioct  returns, 
and  to  transmit  to  tbe  capital  ibeir  own  returns 
to  be  canvassed  by  tbe  state  board  witb  otbor 
county  returns,  AU  he  c«>uLd  get  as  even  the 
remote  result  of  his  litigation  was  a  ceniScate 
of  bis  election.  Tbe  legality  of  that  election 
could  oot  be  passed  upon  by  the  court,  and 
tbis  was  the  real  substance  of  the  tnard's  ot»- 

J'ectioD,  but  it  was  held  to  be  no  reason  for  re- 
using tbe  writ.  The  legality  of  the  election 
could  not  be  considered,  but  the  evidence  of 
tbe  result  of  an  election  beld  under  the  laws  of 
the  State,  nod  by  its  authority,  could  be  en- 
forced; and  this,  ulibougb  it  is  tlie  Conalitu- 
tion  of  tbe  United  States,  and  not  tbe  8ta«» 
CoDstitutiiHa,  wbtcb  provides  tbat  "tbe  Houm 
of  Representatives  sball  be  composed  of  mom- 
bcrs  (jinsen  every  second  year  by  the  people  of 
the  eeveral  states,  and  the  electors  In  eacbStnte 
aball  bave  the  qusIificatioBs  requisite  for  eleo- 
tora  of  Ibe  most  numerous  brai^rb  of  tbe  State 
Legislature,"  (g  3,  art.  l:)aod  that  "tbetimeSv 
places,  ood  manner  of  hokUng  elections  for 
.  .  .  teprrsentativea  sball  be  prescribed  i* 
eacb  Stale  by  the  I^Rislature  thereof,  bat  Cod- 
gress  may  at  any  time  by  law  make  or  alter 
such  regulations."   g  4,  art.  1. 

Again,  in  HiaU  v.  Board  of  State  Conwmen^ 
17  Fla.  38,  Where  tbe  relator  was  seeking  a 
caavaaa  bj  tbe  state  boeid,  it  was  objected 
tbat  be  did  not  show  tbat  be  twd  tbe  requiaite 
age  for  a  member  of  Congress,  and  tbe  court  re- 
plied: "Tbis  proceeding  seeks  only  to  procure 
such  certiflcate  as  tbe  candidate  voted  for  maT 
be  entitled  to  under  the  laws  of  this  State,  wbica 
certificate  is  a  property  which  the  peiaoa  ob- 
taining tbe  most  votes  U  authorized  by  law  to 
demand.  Upon  tbis  inquiry  the  ri^bt  to  take 
and  bold  the  office  is  not  in  question,  and  a 
slight  examioatioo  of  tbe  rules  laid  down  ia 
tbe  books  does  oot  show  that  such  a  quesiioa 
baa  ever  been  entertained  by  tbe  courts. 
Whether  the  relator  possesses  aU  tbe  qualiflca>- 
tioos  necessary  to  entitle  him  to  a  seat  in  Con- 
gress Qon  only  be  inquired  into  by  tbe  House, 
in  wbicta  be  may  preaent  a  certificate  of  elec- 
tion." Thus  again  tbe  court  does  not  permit 
its  jurisdiction,  and  tbe  rigbt  of  tbe  relator  im 
procuring  llM  evidence  of  an  actual  election, 
to  be  defeated  or  interfeMd  vltb  bv  its  inabil- 
ity to  ouwder  queitioiw  ol  Uwlegiiitj  of  such 
election. 

Tbat  tbfl^  mn  bat  aiv  reaaoa  vl^  tbe  in»- 
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yAHty  to  4b^ii«  iBtb  ibe  legality «l  the  oppowt* 
neiik  of  a  woaWir  sbbald  \m  the  po#er  to 
award  a  mandannui  t6  tdqulra  ttie:i)erfw^ti 
(tf  the  evMeuee  of  the  aoival-ai^iDtnMiit  of  a 
senator,  wbm  it  doe*  not  do  bo- where  evideaoe 
<af  a)«cllou  CH  a  member  of  tbe  other  bcancb  of 
the  nattonal  LeglBlatare  Is  con ae rued,  or  why 
hi  Ibe  one  case  it  sbould  be,  neoessary  to.  pa&i 
upon  tbe  IwaUty  of  theappointmeabbeforebbe 
relief  can  oe  eraoicdt  and  not  on  tbe  le)$ali^ 
of  the  election  m  theotber^aad  tbia.loo^  wbm 
the  autboity  to  appoint  to  to  be  found  in  tbe 
aame  ar^le  of  the  same  consUuitfoD  of  the 
general  goverament,  Isaometbing  wbicb  is  not 
only  beyond  tbe  comprabenaioD  of  tbe  court, 
but  for  wblcb  no  explanatioo  has  even  been 
attnnpted. 

Tbe  case  of  People  t.  Fmpter,  i  Breeoe, 
10ft,  Is  also  TeHed  u«m  in  behalf  of  icflpond- 
CDt.  A  carefbl  oowndentkmof  it  will  disclose 
that  tbe  commfsston  of  one  as  paymaster  geoi 
enl.  whicb  it  was  souffbtto  bave  tbe  secrHary 
seal  and  countendgo,  bad  been  signed  by  tbe 
lleateoant  governor  afler  tbe<  return  of  tbe 
ffovefBor  to  the  State.  Tbe  lieateoant  gOTeiuor 
had,  apon  notice  from  the  govemoi  that  be 
would  be  absent  from  tbe  State,  assumed  the 
dutiesof governor,  and,  altbouab  thegoveroor 
had  retnrned  and-  rfsumed  the  dnties  thereof, 
tbe  Heuteoant  governor  was  still  claimiag  to 
be  the  lawful  executive  of  tbe  State,  upon  tbe 
theory  that  the  governor  had  by  hia  absence 
from  Ibe  Stateiorfelted  his  oiBee.  It  waa  held 
by  tbe  oonrt  that,  even  assuming  tbe  lieulen> 
ant  governor  to  be  tbe  risbtful  governor,  the 
CuustitutioD  did  not  authorize  bim  to  make 
tbe  appointment,  as  the  office  bad  never  tieea 
filled  or  occupied.  In  answer  to  this,  it  was 
contended  by  tbe  relator  that  tbe  secretary  waa 
attll  compelled  to  affix  tbe  seal  and  counter 
lAga  it.  Tbe  court  met  this  by  relying  upon 
(be  language  of  the  statute,  wbicb  was  that 
"ull  comralnio&snquifed  1^  law  to  l»e  issued 
by  Ibe  governor  sball  be  countersigned  by  the 
secretary  of  state,"  and  holding  tbat  tbe  secre- 
tary was  "only  required  to  countersign  tbose 
comtnisaions  'reqntred  to  be  issued  by  law.'" 
This  language  was.  in  effeot,  held  to  vest  a 
dfoetetlon  in  the  secretary  of  MatOi  yet  not 
whhoot  tbe  court's  sn^esting  tbal,  if  ft  wis 
wrong  on  tbe  point,  there  wis  still  ground  for 
refusing  the  mandamus. 

Tbe  marlted  distinction  between  this  case 
and  tbe  one  at  bsr  is  tbat  neither  we  nor  tbe 
•ecreiaiT  of  state  bare  tbe  power  to  pass  upon 
the  l^tityofthegoverDor'BBet.  ItisaqaeB- 
tion  between  him  and  the  United  States  Sen- 
ate. The  Illinois  ooort,  by  assuming  tbat  the 
lieutenaDl  governor  was  rightfully  tbe  execu- 
tive, could,  88  against  tbe  relator  applying  for 
refief.  deeide  tbat  tbe  relator's  appoiDtment 
was  illegal,  there  being  no  other  person  occn- 
Byfnff  the  oAos  of  paymaster  gnwral.  <<Sfal0  v. 
Oamile,  18  Fla.  9, 21,  98;)  bat  we  caimot  say 
Diflt  tbe  frovemor's  act  is  illegal  without  nsurp- 
iofT  the  Jurisdictioa  of  another  tribanal. 

If  it  is  tbe  legal  daty  of  the  secMtary  of  state 
to  aral  and  ooonterslgntbeappoiotmeot.of  llr. 
DavidsoD,  we  are  entirely  satisfled.  both  upon 
leaMio  and  authority,  not  only  tbat  tbe  taabil 
ity  of  the  court  to  luqidre  into  the  locality  of 
the  Appoiutmeat  is  uot<  at  rrasou  for  lelnmiq; 
tbe  writ,  bntalniltat  aidsoblon  tipott  the  le 
M  L.B.  A. 


gsUty  oflhe  appototmait  is  not  mcaesaFy  tf} 
(m  adjudic^Uoo  ,oC  tbe,  qw^^ioa  oi  awaraiog 
Uiewrit.  . 

IV.  Tbe  foregoing  couctutaons  bring  ua,  to 
the  question  wUotlier  or  not,  under  tbe  -Isw 
obtaimng  iii,l]iis  Stale,  it  in  tlio  duty  tbe 
SBOietary  of  >!^tte  lo  allix  Lite  senl  of  »itate  to 
this  commrBsiuii,  nmi  cmwit^rsi^u  tbe  &une. 

Tbe  dsclarbtioii  of  the  CauHtitutlou.  {%  12, 
art.  16)  that  "Iht-  pri'sent  seal  ot  tlie  8tale  .shall 
be  and  remain  tbt'seal  of  the  Sitiicof  Flortdu," 
implies,  tbat  there  is  .sucli  a  seal,  as  does  thc 
provision  that  "the  secretary  of  state  .  .  . 
aball  be  the  ciislodiau  of  Iht^  trroat  Real  of  ttie 
aiate."  ^  21,  an.  4.  H  not  licnicii  llj»f, 
tbtire  is  such  :i  "ii'Ml,  nor  that  IIk;  rc^pontlent  i.^i 
the- actual  ami  h'.j'il  rn^iodkui  of  ii.  TIh  t'i 
can  be ;bo  doubt  tliat  ilit:  pur^iose  of  u  seal  of 
state  is  to  'a^|;^9.u%^te  or  prove  the  gepuiue- 
uess  of  rlianers,  muts^,  a»q  other  public  in- 
stnimentsemanatiDgftora  the  Stale.  Englaiul. 
from  whom  we  iubtirit  governmenial  cui-loms 
of  law  not  peeiili^ir  to  nnrsi-lvps,  llist  uiinptcil 
agrCftt  seal  lo  iIk'  <'I:'mi;;Ii  irnlury.  :iii<i  its 
genom&ttseforiuitiieulicauug  grants  auii  char- 
ters and  other  pubUc  instruments  became  es- 
tabliobed  about  tbe  middle  of  tbe  Uilrteentb 
century.  ,Tbe  United  States  and  every  State 
hsa  a  great  seal, -and  the  adoption  of  one  b^ 
the  government  is  for  the  purpose  of  authenti- 
cating its  acts,  and  securing  public  recogDllioo 
of  tbe  same  as  genuine.  The  public  seal  of  a 
State  proves  itself,  it  ia  a  matter  of  notorieivy 
and  may  be  taken  notice  of  ss  a  part  of  tbe 
laws  of  nations  acknowledged  by  all.  The 
public  national  seal  of  a  kingdom  or  a  sorer- 
etgn  state  is,  by  common  consent  sod  the  usage 
of  civilized,commuDiUes,  the  bigbest  evidence 
and  tbe  most  solemn  sanction  oT  autbenticliy 
in  relation  to  proceedipgs,  ^tber  diplomatic  or 
judicial,  tbat  is  known  in  ib^  intercourse  of 
ofltiona  Oruwotd  v.  FUcairn,  2  Conn.  85: 
CAvreh  V,  Bubbari,  6  U.  8.  Oranch.  287.  3 
L.  ed.  %tSi\  Th«8antimma  v.  Trinidad,  20  U. 
8.  7  Wheat.  288.  5  L.  ed.  454,  2  Bl.  Com.  846, 
847;  Story.  Confl.  Laws,  g  flilS;  Toml.  Law 
Diet.  Ulie  Qreai  Heal  efBaalaad.  Tbe  Con- 
stitution of  our  own  State  k%  14,  art.  4)  has  dt 
reeled  tbat  ''all  grants  and  commissions  shall 
be  iu  the  name  and  under  the  authority  of  the 
State  of  .Florida,  sealed  with  tbe  great  seal  of 
the  state,  signed  by  the  governor,  and  counter- 
signed .by  tiwi  secretary  of  state;"  and  our  stat- 
ute law  has  made  it  ttie  duty  of  tbe  secretary 
of  state  to  record  all  .  .  ,  orders,  messages, 
and  otber  official  atis  sad  proceedings  of  Ute 
governor;  aod  it  Is  made  the  duty  of  the  gov- 
ernor before  issuing  aay  order,  or  otber  uo- 
mulgtttion  of  any  official  act  or  proceeding, 
(except  military  wders,)  to  deliver  tbe  same,  or 
a  copy  (hereof,  to  tbe  secretary  of  state  be 
recorded.   %  2,  p.  938,  McCleL  Dig. 

We  see  from  the  provision  of  our  own  Con- 
stitution last  quoted  that  the  purpose  of  its 
framcrs,  and  tbe  people  who.  adopted  it,  was 
tbat  all  commissions  Saued  by  the  State  sbould 
be  sealed  with  tbe  great  seal  of  state,  signed  by 
Lbe  govenior,  and  countersigned  by  tbe  secre- 
tary of  state.  Tbat  it.  is,  under  ibis  seciton, 
the  official  duj^  {ft  tbe  -  pfficers  named  to  sign 
And  countersign,  and  tt^  puty  of  tbe  secretary 
of  state,  wboj  by  aootber  section  of  tbe  same 
uAct}^  lanedotli&  qnMlai^  of  tbe  aeal,  .futd 
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wliowcotmtef^^iDgfo  u  atteodlnff  tesdmoay 
of  the  BuUiorfzed  nie  of  aach  seaf,  to  seal  all 
commissioDs  emaoatlog  from  the  State,  Is  tbe 
odIj  fnterpretatlon  of  the  orfcanic  law  tt>Bt 
would  not  violate  common  reason.  Wbat  U  a 
"cnmmiasioD,"  In  tbe  sfose  io  which  It  is  here 
used?  It  is  writteo  ainbority  or  letteta  patent 
Issued  or  jtranted  by  the  goTurmneDt  to  a  per- 
son appointed  to  an  office,  or  conferTioj;  piiolic 
authority  or  jurlsdictlonupon  him.  BouTier's, 
Tomlin'a  ana  Abbott's  Law  Dlctlonnrfes,  Gom- 
mimon;  United  StaUt  r,  Heybum,  81  IT.  S. 
6  Pet.  852,  8  L.  ed.  424.  The  commission  is 
not  the  appointment  Itself,  but  it  Is  tbe  evidence 
of  tbe  appointment.  Jeler  t.  State,  1  McCTord, 
L.  288.  Where  the  appointment  is  evldpnced 
by  no  act  but  the  commissioa,.tbe  two,  says 
Judge  Marshall  Id  MaHmry  y.  Sfaditon,  »upra, 
seem  Inseparable,  it  being  impossible  to  show 
an  appointment  otherwise  than  by  provingtbe 
existence  of  the  commission,  which  tbouah 
not  necessfirjly  tbe  appointment,  is  the  cooclu- 
sive  evidence  of  it.  The  president's  signature, 
said  he,  is  the  warrant  for  affixing  the  great 
seal  to  the  commMoo,  and  It  attests  tba  verity 
of  the  president's  signature;  and  that  in  all 
cases  of  letters  pntent  certain  solemnities  are 
required  by  law  as  evidence  of  the  vallrtity  of 
the  iDBtrument,  and  that  in' cases  of  oommls- 
rioos  tbe  sign-manual  of  the  president  and  the 
seal  of  tbe  United  States  are  tiieae  lolemnHiea. 
To  Vnited  Statnr.  Baron,  WTS.B.  19 How. 
73.  15  L.  ed.  525,  it  was  held  that  when  a  per- 
son bns  been  nominated  to  an  ofllce  by  the 
president,  cooflrmed  by  the  Senate,  and  his 
commission  has  been  signed  by  tbe  {Hrrsldent, 
and  tbe  seal  of  tbe  United  States  affixed  there- 
to, his  appointment  to  that  office  is  complete; 
tbat  Congress  mlgbt  provide,  as  it- had  done  in 
that  case,  that  certain  acts  should  be  done  l>y 
the  app^ntee  before  Iw  ahoald  enter  npon 
the  p(MscssIon  of  the  office  under  his  ap- 
pointment; that  soch  acts  became  condltloDS 
precedent  to  tbe  complete  iDvesliture  of  the 
otWce.  but  they  were  to  be  performed  by  tbe 
appointee,  not  tbe  executive;  that  all  tbe 
executive  could  do  to  Invest  the  person  with  his 
office  has  been  completed  when  the  oommls- 
sion  has  been  signed  and  sealed ;  and  when  the 
person  bns  performed  the  required  conditions 
nte  title  to  enter  on  the  possession  of  the  office 
is  also  complete.  Westcott,  speaking 

for  the  justices  of  this  court  under  date  of 
October  28,  1875,  said:  "When  tbe  oommls- 
aion  of  a  justice  of  tbe  peace  Is  signed  and 
sealed,  all  tbat  is  necessary  to  his  Investiture  of 
the  office  is  complete.  Under  the  practice  in 
this  State,  all  tbe  conditions  nn  to  taking  oaihs, 
etc.,  are  complied  with  before  the  comnUMlon 
issues.  To  him,  upon  Uie  signing  and  sealing 
the  commission,  belongs  the  offloe."  Advieory 

SnnUm.  15  Fla.  786,  788.   See  also  People  t. 
urray,  TO  N.  T.  521;  Mechem.  Pnb.  Off. 
§114. 

In  Conger  v.  Oilmer,  92  CaL  75,  It  waa  held 
that  an  appointment  to  office  by  a  board  of 
supervisors  was  not  complete  until  tbe  ap- 
pointee bad  received  tbe  certiflcste  of  tbe  same 
under  the  seal  of  tbe  board,  signed  by  the 
proper  ofHcera,  bat  tbe  rule  waa  different  In 
casMlof  decllon  by  tbe  people:  and  in  State  t, 
AUen,  21  hid.  516,  that  where  Ih6  title  (o  an 
■ofBoe  is  derived  wMf  by  exeeutfire  sspolwi^ 

34L.R  A. 


nwnt  the  ooromnrioo  of  tbe  ezeentive  to  the 
Mly  legal  evidence  of  anch  tlUe.  See  also 
People  V.  Whitman.  10  Cal.  88. 

There  can  be  no  doubt  that  the  word  "com- 
mission^,"  as  used  in  tbe  above  section  of  our 
Constitution,  at  least  iocludea  ajppoinlmeots  to 
office.  The  provision  in  tbe  Coostltution  of 
the  United  States,  tbat  tbe  executive  of  aoy 
State  may,  under  the  circumstaDoes  fhet^ 
specIBed.  "  make  temporary  apitototowDtB"  of 
senators,  carries  with  it  tbe  power  to  issue 
written  evidence  of  anv  such  appointment,  and, 
not  only  this,  but  It  also  implies  the  duty  to  do 
80,  It  tmporta  that  the  executive  authority  of 
the  Slate  shall  execute  sucb  evidence  of  tbe  au- 
thority of  tbe  appointee  as  can  be  pteeeoied  to 
the  Senate  of  the  United  Slatea,  and  be  paaaed 
upon  by  that  body.  Bach  credentials  must,  lo 
the  very  nature  of  things,  to  serve  these  eoida, 
be  written,  and  cannot  be  in  parol.  In  the  case 
of  People  Murray,  tupra,  the  view  of  tlie 
court  is  that  there  cannot  be  an  appointment  to 
offloe  by  parol  or  word  of  mouth,  unless  it  waa 
permitted  (he  lerma  conferring  the  power; 
and  we  are  aatbtfled  that  none  other  tban  a 
written  appointment  is  pracilcable,  or  is  within 
tbe  meaning  of  ibe  words  of  tbe  Constitution. 
Tbe  way  in  which  things  have  for  a  loDgaeries 
of  years  been  done  by  those  legally  authorized 
and  required  to  do  them  Is  a  safe  index  to  the 
InteotloD  of  the  law-makers  aa  to  bow  It  waa 
Intended  tbey  should  be  done;  and  an  enmi- 
nation  of  the  proceedings  of  the  Senate  shows 
in  each  of  the  numerous  cases  we  have  been 
able  to  find  tbat  the  "  credentials  "  of  the  np- 
poinlee  were  presented  to  tbe  Senate,  and  in 
every  instance  but  one  tbe  entry  i<i  tbat  tber 
were  also  read  before  tbe  appoloiee  waa  seated, 
and  tbe  oath  of  office  was  edmioisteied  to  him, 
tbe  excepted  case  being  one  where  tbe  Senate 
was  not  organized  when  the  credentials  were 
presented.  See  Cnee  of  Nile*,  Senate  Jour. 
Dec.  21,  1885,  p.  4-S;  Oiw  of  Atherton,  Coog. 
Globe.  Dec.  1, 1845,  p.  1;  Cam  of  Whyie.  Cong* 
Globe,  July  14, 1H6H,  p.  4024;  and  tbe  0am  af 
Key,  Cong.  Rec.  Dec.  6,  .1875,  p.  165. 

Any  written  appointment  of  a  peraiHi  to  aa 
office  by  the  governor  of  this  State  is  a  onm- 
misslon,  and  the  express  flat  of  the  Constitution 
is  tbat  all  commisBtons  issued  under  the  au- 
ihoriiy  of  the  State  shall  be  signed  bv  the  Kov- 
emor,  and  sealed  with  tbe  great  seal  of  state, 
and  counlerf>igned  by  the  secretaiy  of  atiUe. 
The  purpose  of  the  Constitution  la  that  the 
warrant  of  all  persons  professing  to  repreaeut 
tbe  authority  of  tbe  State  shall  be  lo  the  form 
indicated,  and  none  other.  Tbe  authority  to 
appoint  to  an  office,  or  to  del^;ate  the  ererase 
of  the  State's  power,  oontemplales  conformity 
to  this  section  of  the  Constitution  in  making  the 
appointment ;  and  this  section  makes  It  the 
duty  of  the  officers  named,  whenever  the 
power  of  appointing  is  exercised,  to  see  that 
the  commission  or  written  evidence  of  the  ap- 
pointment Is  sigoed  and  authenticated  as  there- 
in directed. 

It  Is  contended  tbat  this  provision  of  the 
State  Constitution  Is  not  appltcaUe  to  the  case 
at  bar,  for  the  reason  that  the  power  to  amnlnt 
is  not  found  In,  or  conferred  by.  Uie  State  Ooa- 
Btltatlon  or  anv  law  of  the  State;  or.  as  it  is 
otherwise  put.  iMaiiMe  It  la  found  in,  or  "oon- 
ftond  solely  by,  the  OonsHtnUOBof  the  United 
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States,  the  raimrmelBw  of  tbe  Und."  Coanwl 
fttr  nKwndcnt,  irbile  coooediag  Out,  nocUir 
FMenl  OolMtltntioa,  tbe  tiiae.  place,  urt 
aiMDer  of  boldf og  electtont  for  temtors  and 
■epreaeiitattvei  are  to  be  prescribed  bj  ibe 
State  LegitlstuTM,  sobjeci  to  ibe'  parsfDounl 
rigbt  of  Coogrras  to  make  or  alter  mcb  regn- 
ktiona,  except  ai  to  the  place  of  eboosiog  sra- 
ttocB,  yeinyB:  "Bat  CoiwreM  bas  do  right 
lo  prescribe,  nor  bas  the  Slate  aay  right  to 
prescribe,  tbe  thne  «r  xnaoser  ot  mode  of  cer- 
titling  the  ajMMintmeiit  by  tlie  goremor  of 
acnators  to  fiu  Tacancies.  In  tbe  evercise  vt 
bia  appcintteg  power  tbe  gorernor  of  a  Stale, 
under  Ae  ConslUntioD  of  tbe  United  States,  is 
exempted  from  anv  lnierferenee  Or  control  tty 
any  authority,  legwlatfre  or  judicial,  federal 
or  state.  It  u  purely  political;"  and  upon  this 
theoiy  be  aanrts  tbe  entire  fiedenil  l^sl^ioo 
Is  baaed,  it  rvgulating  the  manner  of  oeriiMng 
an  election,  but  saying  nothing  aa  to  certilyiog 
an  appointment. 

Tbe  govemor  of  a  State,  in  appointing  a 
senator,  exereiBes  an  executire  function  of  ibe 
State;  and  it  la  none  Uie  less  ao  because  tbe 
pofter  ia  eooferred     the  Constitution  of  tlie 
united  Slates  upon"  the  execuUvft."  The  au- 
thority ie  conferred  upon  the  exeotitive  powo- 
of  tbe  Slate,  and  is  tohereat  in  Ibat  power, 
bow  em-  it  may  be  constituted  by  tbe  State, 
and  not  upon  any  funetimiary  or  creature  of 
(be  federal  government,  and  wbetlm  it  be 
lodged  fo  one  gomnor.  or  an  exocotiTe  coun- 
cil of  three  or  mmv,  or  otherwise.  The  pur- 
pose of  the  prorlsloa  is  to  preserve  tbe  perpetual 
represeniation  of  tbe  State  in  tbe  Senate,  and 
an  appointment  made  by  tbe  governor  of  Flor- 
ida is  tbeffrerelse  of  state  aotbority,  and  none 
tbe  leas  ao  beeaose  tbe  Slate  derives  it  from  the 
Federal  OonstitoHMi.   He  does  it  as  tbe  execu- 
tive and  offloer  of  a  State,  and  not  as  an  officer 
of  tbe  United  States.   Tbe  Leetalature  of  a 
State,  in  electing  a  senator,  acts  nar  and  repre- 
sents tbe  Slate,  and  does  so  as  tbe  Legislature 
of  tbe  tjtate.  and  in  tbe  exercise  of  tbe  Stale's 
r%bttobe  reprewnled  in  ibe  Senate  orgov- 
erament  of  tbe  United  States  by  senators  thus 
^waen.   That  it  Is  tbe  duty  of  tbe  Ijegislature 
to  elect, — a  duty  not  only  to  tbe  Slate,  butalso 
to  tbe  general  government.— Id  view  of  tbe 
nature  of  our  gOTemment,  cannpt  he  denied,, 
bot  the  duty  does  not  change  the  cbamcter  of 
tbe  body  and  make  it  a  Federal  Legislature. 
Tbe  grant  to  Ocmgrew  of  power  to  alter  aod 
make  xegulattoos  as  to  the  eleetiMis  of  repre- 
sentatives and  senators  waa  founded  on  tbe 
poesibility  tfaat  tbe  State  i^slaturei^anncies 
of  the  State,  might  be  remise  in  tbe  premises. 
Tbe  aalbtwity  given  to  tbe  state  executive  lo 
awioiat  to  not,  except  as  to  tbe  mode  of  ap- 
poiobnent,  a  limitation  upon  Ibe  state's  power 
10  clwose  its  smator,  but  waa  to  preserve  aod 
neeule  that  power,  and  secure  TMweaentMloD 
10  the  State,  tlMotigli  tho  action  of  lia  own  sb- 
•enlive  under  certain  cootingenoies.  and  by  tlie 
two  preoesses  the  power  of  tbe  State  to  oboose 
ita  senators  at  all  times  and  under  all  eircum- 
ataooes  preserved.    Mr.  MadlsOT.  in  speaking 
tut  the  selection  of  senators  by  state  l^gisla- 
tmas,  said:  "  U  la  reeomnMinded  tity  the  donUe 
adrcaiMe  irf  favoring  a  sdeet  •ppointment 
tmd  of  gnrfaiglo  the  state  govemmenta  snob  an 
agmttfln  Am  fomatloii  4^  tbe  fedmd  gofcn^ 
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meataa  most  seonre  tbe  antbori^of  the  for- 
mw.  and  may  form  a  conreqient  link  between 
tbe  two  sya'ema.** .  And,  as  to  tbe  equal  num- 
ba  of  seiMtoTa  allowed  aac^  State,  be  Qbaarves 
tiut  it  "  to  at  onoe  a  conatttatlonal  recognition 
of  tbe  portion  of  the  soversignt^  remaining  in 
tbe  iodividusl  States  for  pnserving  that  resid- 
uary soverelgoty.  80  far  as  to  tbe  equality  it 
ought  to  tie  no  less  acceptable  to  tbe  large  than 
to  tbe  small  slates,  since  tbey  are  not  less  sidlcU- 
ovB  to  gosrd.  by  every  .possible  expedient 
sgBinst  any  improper  coMoltdatkm  of  the  states 
into  (me  drople  republic"  The  Vedcrallst, 
No.  63,  ppv  340,  847. 

In  the  .  absence  of  legtolatioo  by  Congress 
[Hoviding  the  fann  In  which  the  appointment 
of  a  aemUOT  ahall  be  authenticated,  it  is  uo- 
necosary  to  discuss  tbe  power  of  Congress  to 
legtolate  uptm  the  aubjecL  If  it  bas  not  such 
power,  ila  <toprivatioD  of  It  to  no  reason  why 
tbe  Stale  cannot  exercise  it  Tbe  Senate  bas 
as  much  power  to  inquire  Into  tbe  legality  of 
tbe  appointment  of  a  senator  by  the  executive 
power  of  a  State  ss  into  that  01  tbe  election  of 
one  by  a  Legislature.  If  it  bas  not.  any  ap- 
pfdotee  oan  take  bii  seat  in  the  Senate  upon 
tJbe  assumption  that  tbe  governor  bas  appointed 
bim,  and  ffiven  bim  evidence  of  tbe  appoint- 
ment sattofactpry  to  executive  discretion.  In 
all  cases  of  any  altegedlexecutive  appointment 
a  prinuiry  question  lor  tbe  Senate  to.  Has  the 
ezecalive  antbotity  of  tbe  State  made  ao  ap- 
pointment f  Its  validity  as  an  executive 
appolntflieDt  cannot  be  Invest^ted  until  it  to 
aatisfactorfly  shown  that  there  has  been  an 
appointmoitin  fact  by  the  executive.  Under 
the  Constitution  and  laws  of  tbe  United  States, 
and  of  this  Stale,  there  is  no  kpowo  mode  of 
evidpofdng  or  proving  that  an  appointment  of 
a  United  States-  senator,  or  any  other  offloer, 
has  been  made  by  tbe  executive  of  thto  State, 
except,  or  unless  and  until,  a  commission  has 
been  duly  signed,  sealed,  and  countersigned  in 
accordance  with  tbe  above-quoted  provision  of 
our  organic  law.  %  14.  art.  4.  Const.  It  is 
true  that  it  to  l2>e  duty  of  the  secretary,  under 
a  statute  referred  to  above,  to  record  all  com- 
missions, like  any  other  executive  act;  but  thto 
duty  does  not  anse,  nor  can  It  be  legally  per- 
formed, until  the  oommission  bas  been  signed, 
sealed,  and  countersigned,  as  is  clearly  estab- 
lished by  the  cases  of  Marbury  v.  Madiaon,  and 
United  States  v.  Raron,  mipra,  and  implied 
in  the  Advisory  Opinion  of  October  28,  1876: 
for  until  then  it  is  not  complete,  and,  even  if 
Ibe  incomplete  oommission  should  be  permitted 
by  tbe  appointee  to  remain  in  tbe  secretary's 
office,  no  cerlifled  copy  of  it  would  be  effectual 
lo  prove  tbe  appointment,  for  until  complpte  it 
to  not  legal  eviaence  of  the  title  to  the  ofiice. 
Tbe  law  does  not  contemplate  that  it  shall  re- 
main in  tbe  office,  but  that  it  shall  be  recorded 
aa  anon  aa  complete,  uid  be  delivered  to  the 
appointee,  as  tbe  evidence  of  bto  title.  When 
oomiriete,  it  to  the  appointee's  property,  and  its 
surrender  to  him  msy  be  compelled  by  manda- 
mus brought  on  his .  relation.  Marbury  v. 
Maetisom,  tupra. 

In  the  absence  of  any  provision  in  the  Con- 
rtltutioD  Of  atatolea  of  the  United  States,  when 
a  goveraor  of  thto  State  wishes  to  appoiot  a 
smator,  the  tmfy  legal  of  evldendng  his 
mA,  Boaa  to  cmnniand  tbe  rect^ltion  of  it  by 
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tbe  Unlt^  St&te«  Benilie  aslriti  offNifil  act,  1«  M 
comply  tbe  fbmiillta'  wMfh  ihe'  people  of 
tlie  state  taave  iA  oar  OoostitutlOD  decfered  t6 
he  the  proper  f om  for  exrttdsing:  the  execotf ▼« 
power  of  HppoiDtl^f?  to  'offlce.  Aorf  appottft- 
ment  of  a  Bcaator  Dnt'tbUS  siie'Ded,  seated,  aftd 
cotintemlKBed  is  not  autheoHcflted  fa  tbeinsn- 
ner  wblcb  our  Organic  law— tbe  only  law 
regQlatiDg  tbe  «Dbjei^~prbTid^,  and  b  Bot 
entitled  to  recogamoti  if  t|ic  Beaaic  of  ttie 
tTniied  States  as  a  rottmhslM)  or  spMtftaMtrt 
as  United  States  senator  from  tbe  8tate  of 
Florida,  or  Its  executive  autboritjr  acting  fdr 
tbe  Stale.  Assaming  tbat  Congress  has  tbe 
Butbority  to  presrrlf)^  how  s»ch  an  appotnt- 
meot  abould  be  antbeotlcqted,  uaril  It  does  so 
the  only  reaaenable  fMnufhlstoftls  tHat  tb1«  A<- 
ecotire  act  of  tUe  Mate  jtOTertimnt  shall  be 
iarfdeaced  io  tbe  manner  provided  by  state  law 
in  such  cases,  and  tbe  only  appolntmenla  or 
com  missions  of  senators  extended  upon  the 
proceedinf!3  oF  Congress  within  onr  reach 
appciir  to  faave'l>eeD  s^nied  by  tbe  goveroor, 
sealed  with  the  great  seal  of  state,  ana  attested 
or  cDuniersfgnea  by  the  secretary  of  state.  We 
have  been  nnable  to  find  aoytlilng  that  suggests 
any  other  possible  way  of  evidencing  the 
execntive  act  than  that  provided  by  tbe  pro- 
vision of  our  own  organtc  l^w.  UOr  w  there  In 
tbe  Constitution  of  the  United  States  anything 
that  prevents  tbe  State  from  regulating  the 
evidence  of  this  official  act,  at  least  until  Cnn- 
^reas  shall  aet  in  tbe  premises.  Tbe  eovemor, 
as  the  TeprMentbtfve  of  tbe  State,  and  bet- chief 
executive  power,  whose  duly  It  Is  to  see  that 
the  laws  are  enforced,  is  seeking  to  have  an 
act  done  by  him  as  her  chief  magistrate,  au 
tbenticated  In  tbe  only  n>Anner  that  It  can  be 
done  to  command  recognition  of  It  as  done  by 
b!m,  and,  In  our  judgment,  he  ti,  as  her  rep- 
resentative, entitled  to  have  ft  dMe.  unless 
there  Is  In  the  nature  of  tbe  aict  required  of  tbe 
secretaiy  of  slate  sometfaing  InvcdTiag  the  ex- 
eicise  of  official  discretion. 

It  is  In  our  judgment  clearly  the  oflSdal  duty 
of  tbe  secretaiy  to  affix  tbe  seal  of  (he  State  to 
the  appointment,  and  to  coonterrign  or  attest 
tbe  same  as  evidencing  tbe  oflHaTact  of  the 
execatfve  authority  of  tbe  State  In  appointing 
a  senator  In  the  Congress  of  the  United  States, 
and  this  duly  is  one  Involving  no  official  dis- 
cretion or  judgment  on  his  pari.  In  tbe  case 
of  State  V.  Wrotnowaki,  17  La.  Ann.  166,  a 
mandamus  was  songbt  ton^lre  the  aetmtaty 
of  State  of  LonMana  to  aflte  the  seal  of -state, 
and  countersign  a  commission  signed  by  tbe 
governor  appointing  tbe  relator  soerifF  «f  the 
parish  of  OrleanB.  The  secretary  repHed  that 
the  governor  was  attempting  to  Issue  the  com- 
mission without  warrant  ' dr  authority  of  law, 
and  In  direct  violation  of  tbe  Oonstftution  and 
laws  of  the  'State;  that  the  office  of  sheriff  was 
then  held  by  another  person  under  a  commis- 
sion wblcb  wouM  not  expire 'tiiitil  tbe  next 
regular  election  for  the  oflicfe  in  question;  and 
that  the  governor  bad  no  aotliority  to  super- 
sede the  mcurfibent  aberlff.  -The  statutes  of 
Louisiana  .enacted  that  there  should  be  a  pi!ib- 
lic  Seal  for  abthcOUcating  the  acts  of  tbe  gov- 
ernment, and  tbat  the  secretary- of  state,  wbo. 
as  fai  Florida.wasB  cdnstttntlonal  officer,  sbduM 
he  its  keeper,  abd  affix' It  to  hll'  offlcbil  Mts, 
tbe  laWs  alone  excepted.  '  Tbe'gOvemior  wm 
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■rnted  "wiiV  tbe  appointing  power  ia  oerMtt 
cams;  btitltiraBDMabownoriHeteoded-intfae 
opit)iOD  tbat  be  bad  legally  exer^aed  it  to  tte 
case.  "Tbefleoretarrof  itate/'a^dtfaeooart, 
*'is  not  (0  suspend  bis  action  to  Inqaire  why 
bod  wberefbtis  attv  appotaunent  by  the  rov- 
emor  Is  made.  His  duty  Is  plain.  He  ia  not 
directed,  but  ordered,  by  law,  lo  perform  ic. 
Wben  comibihstoiM  from  the  gotemer  need 
Mitbetttir8«k>a,  be  sball  affix  bk  offidd  aigns- 
ton  and  the  mbHc  swl  «f  itate,  for  these  are 
offldalaets.  WbateverhnprovfdenceorlU^^- 
fty  there  may  be  (n  tbe  faMuog  <^  commiBskxw, 
tbat  concefM  btm  not.  Bit  antbenticalaiig 
any  official  act  can  never  oompromlt  Mm;  for 
be  bae  no  dtsrtettoo  to  exodse  regardjoe  h. 
.  .  .  'Wberethlirirttof  •qiwviiiiHi.wMQfa 
te  chnost  -equivalent  to  a  veto  power,  in  tbe 
spcik«iai7  of  vtate,  It  ts  eerfonfriy  eontsDdM 
It  fa,  it  would.  Indeed,  pnduoe  atartUog  -comb- 
quences.  The  secretary  of  state  <eoukl  par- 
alyze at  will  constitutional  appointmeDta  made 
by  tbe  «ieout#re.  ;  .  .  Tbe  aecfetary  of 
aute  cannot  go  txMnd  commtolOBa  offidaHy 
presented  to  Mm  fdr  atitbentlc^Iooi 
Wbm  two  commissions,  duly  autbentieated, 
tor  the  same  office,  are  extant,  and  It  beromei 
necessary  to  detennlne  whidi  of  ttie  two  ap- 
pototees  is  legally  entftted  to  tbe  office,  that  fa- 
sue,  presented  in  a  proper  manner  ajKl  at  a 
proper  time,  can  be  entertained;  .  .  .  bat 
the  courts  will  not  Inquisitivdy  seek  to  know 
upon  what  evidence  tbe  exeeatire  acted  ia  tbe 
pettormance  of  a  constltotlooal  doty;  at  all 
events,  bi  advance  of  the  oonsuimnatioQ  of  an 
offlrbil  act." 

Tbe  distinction  between  tbe  above  case  and 
that  of  feoptey.  Forqwr,!  Breese,  104,  isclear. 
There  Is  no  languace  to  tbe  Constitution  of  tbe 
United  States  at  in  our  own,  whlrJi  can  be 
Oonsttwd  to  give  Uie  aeeretaiy  any  dinrretion 
or  judgment  as  to  whether  tbe  governor's  ae- 
tlon  in  appojnttog  a  araator  is  legal 

The  duty  devolved  upon  the  secretary  of  atate 
in  the  case  before  us  is  merely  to  authenticate 
Ihe  comraiseion  signed  and  presrated  to  falm  by 
the  admitted  vlgtatful  executive  tA  the  State. 
It  Is  purely  mtaisterfal.  and  Involvea  no  enr 
rise  Of  discretion.  There  Is  from  tbe  very  nat- 
ure of  the  dufy  no  place  in  it  for  the  exerdae 
of  judgment.  Itlnvolves  nothing  but  affixing 
the  seel  and  signing  officially.  It  la  eathefy 
Impossible  for  anyone  to  infer  from,  or  to  Aid 
ImpHed  In,  the  raple  dn^  of  antbentteatinK 
tMs  evidence  of  an  appointmeut  to  an  olBae 
known  to  exist,  and  wbidi,  under  certain  cfr- 
cumsUmcea,  the  execntive  of  tbe  State  haa  an- 
tbority  to 'fill,  tbe  further  duty  or  the  power 
tb  queetloQ  tbe  legality  of  the  excrdaeof  Che 
autboritv  to  appoint.  If  anch  duty  or  power 
of  tuqulry  exists  at  all,  then  It  covers  every 
qtRstloo  as  to  legality  of  the  appoiatmeaC  t  w 
can  be  made.  It  extends  not  only  to  the  quee- 
tlea  of  whether  or  not  there  la  a  vacanef ,  bat 
also  to  the  appointee's  qualifioationB  aa  to  age, 
reddenee,  or  cltizensh^  If  it  esista  at  all, 
then  the  power  conferred  by  the  Consifiatioa 
of  tbe  United  States  npon  the  executive  of  a 
Slate  to  appoint  a  senatw  is  not  subject  sfanply 
10  Ibe  eieiudve  jartattctioo  of  tbe  Senate  as  to 
tbe  election  ora|»ototment  and  quaUOeatleaa 
of  Its  menriMin.  but  to  another  JutBdicllaa, 
irbMite1be}titlgnwutof4hBa«cfatary(i^  ai«to 
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aa^  hM  tbe  power  to  H^jiy  to  tbi^  sc'renior  fli^ 
ligbt  ot  ibe  OoDfAitutlonal  6v1df Dc«-tbat  l}e  bps 
«Tei)  made  an  appointment.  If  tbb  pawa 
oblaJns  in  fbe  case  of  tlie  appointment  of  a 
aenoior;  ft,  arising  as  tt  must  and  alone  can 
fiom.tbe  mere  duly  to  authenticate  acommis- 
*ion,  exists  also  in  the  case  of  every  justice  of 
the  peace,  county  comiaissloner,  or  other  coun- 
ty officer,  and  of  every  State  officer  of  whom 
Udder  any  couilngencythe governor  may  have 
■the  power  to  mat^  ap  appoTotment.  In  bo  far 
as  Uie  eztsieDce  of  the  power  fs  conceraed 
there  Is  iio  possible  distinction  in  the  several 
cases.  To  say  that  it  would  not  be  exercised 
is  no  auawer,  but  Is  au  assumption  of  the  ex- 
istence of  the  power.  Knowledge  as  to  when 
or  by  whom  the  power,  if  its  fjrerciae  ia  reragr 
nfzed,  will  be  used  or  renounced,  is  not  a  sub- 
jeot  far  onr  censidefaUM. 
'  In  antbenMoatlBif  the  ex«eDtiv«  appcrfntmcnt 
«f  a  senator,  tbe  secretary  of  slate  in  no  wise 
commits  himself  to  tbe  legaTlty  of  sncb  act. 
Tbe  governor  la  not  re^Minsibfe  to  the  secre- 
laiy,  nor  tbe  secretary  for  him.  If  tbe  act  is 
flle^,  tbe  authentication  of  tbe  secretary  is  tbe 
evidence  of  its  consummaUon;  it  proves  what 
tbe  governor  bas  done,  but  it  does  not  Involve 
the  secretary  in  responsibility  for  it,  The  sec- 
letar^  'a  cerliflcale  to  the  tmnscript  of  the  leg- 
islative proceedings  furnished  Mr.  Call  is  of- 
fictfil  evidence  of  what  those  proceedings  in 
fact  were,  and  nothing  more,  and  in  no  wise 
implies  any  opinion  of  his  as  to  tbe  regolariiy 
-or  legality  of  such  proceedings;  and  the  same 
is  true,  no  less  nor  any  more,  of  his  autheoti- 
cntioo  of  the  execative  act  In  question.  Nor 
does  the  appointment,  though  duly  authenti- 
cated, bave  any  effect  upon  the  legHlity  of  Mr, 
Call's  election.or  towards  creating  aoy  vacancy 
which  does  not  othetwtse  exist.  If  an  award 
-of  the  writ  would  bave  any  such  effect,  we 
would,  and  upon  tbe  plainest  [winciples  should, 
refuse  to  award  it,  and  for  the  reason  that  Mr. 
<;all  is  not  before  tbe  court,  nor  Is  Mr.  David- 
son, and  mandamus  is  not  the  remedy  for  set- 
tling a  conflict  for  an  otBce,  even  where  the 
right  to  decide  such  a  contest  fs  In  the  court, 
which  is  not  the  case  here.  People  v.  Forquer, 
■tupra;  Rople  v.  Jfeie  York,  8  Johns.  Cas.  79; 
i&ate  V.  Bj/amt,  13  La.  Ann.  719,  cited  in  State 
V.  Wr<4tww»ki,  17  La.  Ann.  168. 

V.  It  ia  also  contended  that  neither  the  State 
not  ibe  eovemctr  bas  any  such  interest  in  rela- 
tion to  tbe  specific  act  sougbt  to  be  enforced 
as  antborizea  or  jofliifles  tbe  institntion  of  this 
jnit  ■ 

It  Is  entirely  clear  from  tbe  aathortties. 
(Marhtrif  v.  Matlimn,  United  States  v.  KeBaron 
and  Adtigory  Opinion,  topto.)  and  what  bas 
been  annouDced  in  preceding  portions  of  this 
-opinion,  that  the  executive  or  govcrnmeatal 
du^  ol  completing  a  commiasioo  is  not  cOo- 
■cnmiiuMed  until  it  bas  been  sealed  and  counter- 
itened.  Even  admittii)^  that,  when  s  com- 
mmoa  bas  been  signed  and  delivered  by  tbe 
goveiBur  to  tbe  secretary  of  state,  the  appc&ntee 
named  therein,  who  may  have  f^vloudy 
talten  tbe  oatb  and  given  bond  or  done  sny- 
tbing  necessary  to  Justify  bhn  In  'entering  inio . 
tbe  offipe  upon  the  )>erfeciion  of  the  commis- 
sion, baa  aocb  a  private  interest  tiiereln  as 
^Ives  bim  &  slatus  to  reQtdre,  through  the  in- 
inrumentallty  of  this  writ,  the  'sealing  and 
14  L.  R.  A. 
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cobtitM^ffblnr.'tor  admltMnr  Ibat^^xeCafive 
power  OTTe^okiiyK  bfs  aotloti  baa  pattoedt'Ba 
soon  as^a  ct^tHmfsatdn  m  signed  baslmn  dcllv* 
errd  to  tbe  secretary,  or  eveti  as  soott'iu  it'  bu 
been  signed  with  ine  Intention  of  sot^  deHr- 
eiy,  these  positions  and  coocesffiom-,  improper, 
are  in  no  way  Inconsistent  witK.'mdr  do  they 
affect,  tbe  Interest  of 'tbe  pnbllc  In  tbe  appoint- 
ment and  commlsrfonlng  of  pnbllC'^tBcera,  nw 
do  they  remove  tbe  fact  that  ibe  governor  Is 
obargea  with  tbe  "care  that  ibe  laws  be  faltl^ 
f  (dlv  admivfstered."  $  6,  art,  4,  Const. 

Tne  commissioning  of  a  pnldtc'olBoer  4s  «ot 
at  any  stage  of  its  progreas  a  mere  matter  of 

(irlvate  interest.  The  entire  public  are  direct- 
y  interested  In  the  consummation  of  bis  ap- 
cDintfoeiit.  in  order  that  he  may  perform  the 
duties  of  bis  office,  which  duties  and  tbe  ne- 
oesalty  of  the  performance  thereof  to  tbo  public 
account,  not  only  for  the  appoIntm«it,  but  for 
the  creation  of  the  office  itself.  Of  this  Inter- 
est of  the  public  in  having  offices  filled,  and 
commitslons  sealed  and  countersigned  orcom- 

Sleted,  so  that  the  title  to  tbe  ofnce  shall  vest 
I,  and  the  performance  of  -itti  diAtes  liecomis 
incumbent  u^n,  tbeappolnlMs,  tbe  governor  Is 
tbe  constitutionally  designated  representative 
ortmsree  of  tbe  people,  andassucb  he  has  the 
right,  and  it  is  bis  duty,  to  take  such  measures 
as  will  secure  the  benefits  of  the  same  to  the 
peopla  The  duty  of  comminsioning  officers 
cannot  In  reason,  nor  without  great  delriment 
to  the  public,  be  transferred  to  inchoate  ap- 
pointees. If  It  fa  thus  transferred,  and  tbe 
secretary  of  state  shall  refuse  to  aulbeDticate 
appointments  which  tbeirovemor  may  deem  it 
bis  duty  to  make,  the  filling  of  offices  wi))  de- 
pend, not  upon  official  duty,  but  on  the  finan- 
cial ability  and  tbe  disposititm  of  appolottes 
to  litigate.  It  will  remit  to  the  private  citizen 
and  impose  upon  private  resources,  a  pnbllc 
duty  which  the  supreme  court  of  the  United 
States  and  our  own  court  tells  us  Is  not  per- 
formed until  tbe  commiaeion  is  com[4cte.  Tbe 
governor,  in  preeenting  the  petition  for  this 
writ,  has  acted  in  hia  official  capacity,  and  in 
behalf  of  the  State,  and  not  In  behw  of  ai^ 
private  intcreata.  In  Kentuekg  v.  Denniton, 
65  C.  8.  24  How.  66,  97,  16  L.  ed.  717.  785.  It 
iasald:  "In  the  case  of  Georgia  v.  Madraxo, 
26  U.  8.  1  Pet.  110,  7  L.  ed.  78,  it  was  decided 
that,  in  a  case  where  the  chief  magistrate  of  a 
Slate  is  sued,  not  by  his  name  as  an  Individual 
but  by  his  style  of  office,  and  tbe  claim  made 
upon  him  is  entirely  In  bis  official  character, 
the  State  itself  may  be  oonslderad  a  party  on 
tbe  record.  This  waa  a  case  wliere  tbe  State 
WAS  the  defpudaot  The  practice,  where  it  is 
plaintiff,  has  been  frequently  adopted  of  suing 
in  tiie  name  of  tbe  governor  in  behalf  of  the 
State,  and  was  indeed  the  form  oric^nallv  used 
and  always  recognized  as  the  suit  of  tbe  State." 
It  is  the  settled  law  that  where  writs  of  man'da- 
vus  issue,  as  they  may,  upon  the  relation  of  a 
private  citizen,  to  compel  the  perforodanceof  a 
public  duty,  the  interrat  in  which  is  common 
to  tbe  whole  community,  tbe  St&l«  Is  the  real 
plaintiff.  State  v.  Ji^erton  Oovntjt  Oinart.  17 
Fla.  70T;  HamHion  v.  State,  8  Ind.  463;  Pike 
Omtn^  V.  People,  11  lU.  903;  Ottanaar.Pupte, 
48  m.  m-.  People  QdHn*.  19  Wend.  56; 
Peopie  T.  HaUeg,  dft  TX.  Y.  844;  Stata  Mat- 
ehaU  Qmntg  Judge,  T  Iowa,  188,  SOU. 
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The  spedfll  iotoreBt  of  the  private  relator  1b 
important  ooly  where  the  matter  is  one  solely 
of  private  right  Whether  we  hol^  the  State 
ortlie  eovemor,  as  the  chief  executive,  to  be 
the  real  f^ioiift  in  this  case,  we  have  no  doubt 
of  the  power  or  duty  of  the  governor  to  act 
State  V.  DubueUt,  S2  La.  Add.  603. 

VL  That  there  is  no  other  adequate  remedy 
is  clear  from  the  fact  that  the  commiasioQ  must 
be  complete  before  it  can  be  recorded,  or  a 
copy  of  tlte  oriainal  can  be  evidence  of  the  ap- 
pointmeDt.  "In  the  case  of  commissions,  the 
law  oidera  the  secretary  of  stale  to  record 
tbem.    When,  therefore,  they  are  dgned  and 


sealed,  the  order  tea  their  beiaf;  recorded  l» 
given."  Marburv  v.  Maditon.H  tT.  8. 1  Crancli, 
161,  a  L.  ed.  68.  Until  signed,  sealed,  and 
countersigned,  there  is  no  le^  evidenoe  of  an 
appointment  of  which  a  certtfied  copy  can  be 
made. 

Vn.  Upon  the  case  made  by  the  pleadings, 
our  conclusioD  is  that  the  peremptory  urit  thovid 
be  awarded;  but,  in  view  of  the  character  ot 
the  parties,  we  will  suspend  until  Monday  next 
any  formal  order  in  the  premises,  further  than 
one  adiudj^Dg  the  return  of  the  respondent 
insufficient  aulstutainlttgUie  demunerUwn- 
to. 


VERMONT  SUPREME  COURT. 


Asaph  V.  CHILDS 
J.  Edward  MERRILI^ 
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L  Fala«  repreMntatioM  m  to  the  qie- 
el&e  articlM      property  which  be  poe- 


seasea.  knowlnglr  mads  bj  one  for  the  paipoaa 
of,  and  whloh  reaoH  In,  loduolnv  anatber  to  In- 
dorse for  htm,  ace  aoUonable  if  they  oauae  dam- 
age totbelattw. 
8>  A  heavily  laenmberod  eondltton  oT 
real  natato  will  be  presumed  to  eootlnue  un- 
leos  somethfag  to  tbe  contrary  lyipearsao  that  its 
exieteDce  at  a  certain  date  Is  sufflcleotly  averred 


Nora.— FVaud  fn  obtiKnf  nir  otedit. 

False  BtatemeotBas  to  his  debts  and  means,  made 
by  a  purcbOBcr  to  Induce  credit,  are  ftauduleot, 
JoboBon  V.  Peek,  1  Woodt).  ft  M.  Si4. 

False  Matements  made  to  procure  credit  that  a 
purchaser  is  solvent  and  able  to  pay  his  debts  are 
fraudulent'  KielffD  v.  BolBeld  (Pa.)  8  Cent.  Rep. 
SB4. 

Fmlse  statenwntt  by  an  Insolvent  purchaser  of 
ituedaas  W  the  amount  of  bis  captaalaiKl  the  odd- 
ditfon  of  his  tmslness  constitute  fraud.  Nichols  v. 
Mtobael.  23  N.  T.  a«.  80  Am.  Deo.  2S9. 

A  man's  statemeot  tbat  a  note  indorsed  by  hla 
own  firm  Is  ss  good  as  tbe  bank  of  Bngland  con- 
stitutes a  fraud  If  the  firm  la  In  fact  insolvent  and 
tbe  note  worthless  whether  he  knew  of  tbe  Insolv- 
ency or  not.  Rotbsohild  v.  Hack,  115  N.  T.  1. 

A  falae  statement  by  an  active  partner  as  to  the 
assets  and  HabUltleaof  hfs  flrm  te,  though  made 
without  knowledge  of  tta  faMty.  fraudulent  if 
made  without  taqulry  which  good  taltk  requites  of 
him.  MtHTlaon  v.  Adoue.  70  Tax.  2&6. 

A  man's  statement,  to  obtain  credit,  that  be  la 
"doing  a  safe  business"  and  tbat  his  note  Is  sure  to 
Im  paid  if  false,  constitutes  fraud.  Thompson  v. 
£oae,  U  Conn.  71. 41  Am.  l>eo.  121. 

So  of  statements  made  by  a  purcbawr  knowingly 
Insolvent,  that  he  la  "doing  a  good  busineaB.'' 
Hunter  V.  Hudson  River  1.  &  M.  Co.  30  Barb.  4H. 

Out  In  Vermont  a  false  siatement  byapurohaser 
that  ho  was  "safe  to  ■be  trusted  and  given  credit 
to"  was  held  not  aoffloient  to  constitute  fraud. 
Jude  v.  Woodbum.  97  Vt.  416. 

Also  that  a  false  statement  by  a  person  f(n>  the 
purpuae  of  obtaining  credit,  tbat  be  baa  t>ank  bills 
of  a  certain  amount,  and  that  another  person 
named  owes  blm  aspeclflcd  sum.  will  not bustain  an 
acUon  on  the  esse.   Dyer  v.  Tllton,  2i  Vt.  818. 

On  the  other  bund  It  was  held  to  be  a  question 
f  ir  tbe  jury  whether  one's  statement  that  be  oould 
pay' all  bis  debts  and  not  taave  his  real  estate  In- 
cumbeitUfnureihan  a  stated  sum  was  a  fraudu- 
lent statement  of  factor  a  mere  matter  of  opinion. 
Hotae    Bbaw.  124  Mass.  IV. 

And  tu  similar  ellttct  as  to  atatementa  oonoemlng' 
a  third  person.  Stubba  v.  Jolmson,  W  Haas.  XUk 

A  false  statement  thata  purohatlng  corporation 
was  «ut  of  debt  and  had  unlnonnlxved  property 
of «  stated  value  was  abo  held  fraud ukmt  Mo- 
riKllan  V.  eoott,  M  Wis.  8L 
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False  statements  as  to  tne  ownership  of  apeclfled 
property,  such  as  a  team,  farm,  etc.^  made  to  ob- 
tain credit,  are  fraudulent  Hodgedsn  v.  Hnbbnd, 
18  Tt.  BM,  46  Am.  Deo.  tSL 

nils  seems  to  state  ftdriy  the  Rcnetal  mla  on  OM 
■uhieetaadtobaaupportadliyaMlheartlKnUias. 
unless  it  may  be  that  of  Dyer  v.  lUton.  mKprn. 

A  false  statement  of  a  qieolfiofaotas  to  tbe  oap- 
ita)  of  a  flrm,  made  by  one  member  In  order  to  ob- 
tain credit  fa  fraudulent  although  be  expected  that 
payment  would  be  made  and  the  vendor  milfcr  do 
losp.  Judd  v.  Weber,  S  New  Bng.  Rep.  SO,  WOonn. 

set. 

But  the  statement  of  a  purchaser  of  goods,  who 
la  In  fact  Insolvent,  that  his  assets  far  ezoeed  hla 
Uabfltttes,  H  made  In  good  fattb  believing  It  to  be 
true,  is  not  fraudulent.  Johnson  v.  Bent  (Ala.) 
June  24,  IWL 

A  statement  by  a  pnrohaser  of  that  part  oaljr  of 
his  lodebtedneaa  whloh  Is  eooDeoted  with  the  buat- 
nees  for  whlob  a  purobaae  Is  made,  without  Inchid- 
mg  bis  other  lodebtedaess,ls  frauduleut  when  made 
In  reply  to  an  Inquiry  by  his  vendor  as  to  hla  flnan- 
cial  condition.  Collins  v.  Cooley  (N.  J.)  12  Cent. 
Rep.SOe. 

fiepresenfdttons  lo  eomtaarefal  ogswates. 

False  repreeenmttons  as  to  financial  condition, 
made  to  a  oommerdal  agency  for  the  porpoM  of 
obtaining  credit,  may  oonstttnte  fraud  (A4ob  v. 
Avery.  88  N.  T.8I;  Naugatuok  Ootlery  Co.  v. 
cook.at  Hun.  481):  or  estoppel.  Stevenav.: 
lai..  U.  A.  870, 40  Hlan.  UOl 

A  representation  of  Insolvency  made  to  a  com- 
merolal  agency  is  a  continuing  one  and  beoomes 
fraudulent  as  to  thoae  who  give  credit  on  the  faith 
of  It  after  refusal  to  make  another  report  without 
withdrawing  the  llrst  one.  CaflIn  r.  naek,SBH. 
T.  8.  B.  728. 

A  statement  made  to  a  oommerefal  ageoer  as  to 
the  financial  ctmditloo  of  a  trader,  wkioh  after- 
wards t>eoomea  wone,  doea  not  thercbjr  baeonB 
fnndnisot  untaaahehnowaer  ahooM  Jmew  tWc 
the  credit  la  astendad  upon  the  mnngtb  od  ^ 
onghml  ratbiff  te  tha  acauoar.  Ooitlaod  Mgi^  Oo. 
V.  Piatt,  Millnh.lU. 

Infent,-  eoiKsobnaiie  ef  inmHmit§. 

A  preconceived  design  not  to  paj  for  good*, 
purchased  oonsHtutea  a  fraud  on  tbe  part  of  tfaet 
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br  ttD  alleintlon  «f  W  udrteace  two  or  tbne 
iraeW«arller. 

3.  Hunt  one  lBOoaip«Uedt»  pay  »  note 

«Mob  be  was  tnduoed  to  Indens  *oc  another 
ilffotwti  fntudalent  luki'oprwcotattopfl  of  tbe  lat- 
ter as  to  his  propertT  Im^cts  Kime  damage  wltb- 
io  tbe  rule  that  damace  miwt  extot  to  lustain  an 
.MUoofOrfiSHdL 

4.  BatMrtton  of  mumm  ■cumltj  wbloh  he 
hw  Fcoetved  from  defendant  br  one  vbo  was  to 
bfa  danafre  f iwiduleoUy  Induced  to  lodorae  notm 
tov  tbe  latter  will  not  pveolude  tbe  tnalnteoaooe 
of  anaotlMi  fOr  tbe  fraud. 

<JnlyflB,uau 

EXOEFTION  by  defendant  to  a  raliog  of 
the  BennlD^ton  Coimty  Court  ontranDga 
demurrer  to  the  dedaratkia  In  an  action 


broagbt  to  recover  datnaees  tot  )q«««|i 
to  have  been  caused  by  false  and  vfMttl 
re^esMlaiioaa  made  b;  defendant.  Jjaki''* 

Tbe  ^ts  sofBciently  appear  in  ibe  opibioi). 

<Jfr.  C.  H.  D»rlixL^.  for  defi'iidnnt : 

Tbe  mbrepresentatioa  is  fa  ttie  allf^f'tl  fact 
tbat  tbe  land  was  iDCumbered  ou  sniil  ^tiih  day 
'of  NoTvmber.  ,  . 

Tbe  allege  don  is  tbat  the  mortgRge  was  given 
on  tbe  13lb  day  of  December,  and  as  tbere  is 
no  averment  tbat  tbe  laod  was  tben  focuin- 
bered  It  will  be  piesumed  that  it  was  not. 

1  Cbltty,  PI.  388,  287;  Vaughan  v.  Etertt, 
40  VI.  666:  Wootta-  v.  Buttock.  63  Tt.  48. 

Tbe  pleader  has  made  the  time  descriptlTe 
and  therefore  material. 

Derragon  t. ihftead^S Kew  Eng.  Rep.  197, 
68  Yt.  1S8:  suae  Y.  (rkeefe,  41  Yt  681;  fitata 
T.  Cook,  tt)  Yt.  487;  QaU»  v.  hmOm,  18  Vt.  US. 


panbaser,  wbiob  wUl  tnr'alidate  the  sn^'-  aa  be- 
tween the  orlglaal  parties.  DoQaldscm  7.  l  arwell, 
SB  U.  a.  asi.  nX-  ed.  nec  HaU  v.  Naylor,  18  M.  T. 
MS.  75  Am.  Deo.  Ok  Hennequln  v.  Naylor,  ti  N.  T. 
na:  BacUey  t.  Artober.  81  Barb.  6lf0t  Ash  r.  Put- 
nam, 1  Bill,  aoe:  Both  T.  Palmer.  27  Barb.  662; 
KeaohamT.  OtdUiraon,  7  Daly,  403:  Durell  v.  Haley, 
1  False,  OS,  2  L.  ed.  727.  18  Am.  Dec.  444;  Gary  t. 
Hotallnit.lBlll,811,  87  Am.  Dec  SZa;  Baraard  v. 
OampbeLU  Ki  Barb.  286;  Wifrfrlo  v.  Day.  B  Gray.  97; 
Dow  V.  Sanborn,  8  Allen,  181;  Parker  v.  Byrnes.  1 
Lowell,  (OB;  Morrison  t.  ShuMer.  1  Maoker,  190; 
Roes  T.  Miner,  11  Went.  Rep.  161, 97  Hlofa.  410;  Tay- 
lor T.  Hiaslsstppl  Mills,  47  Ark.  247;  TUnreU  v. 
Hanctaelt,  8  West.  Bep.  3tt.  120  DL  573;  Johnson  v. 
O'Doonell,  7ft  Oa.  410:  Bldautt  r.  Wnles,  19  Ho.  SB, 
M  Am.  Dec  aSTi  Fox  t.  Webster,  46  Mo.  181;  Tbomp. 
•DO  T.  Bese,  la  Conn.  71. 41  Am.  Deo.  121;  Itoblnson 
Lenrt  n  Ala.  ia4:  Fergiisnn  v.  Oarrlngton,  B 
Barn,  ft  a  tt;  King  v.  PblUIps,  8  Bosw.  60%  Stewart 
T.  Bmeraon,  SB  N.  H.  301;  BurrlU  v.  Stevena,  78  Me. 
autt,  40  Am.  Bep.  888;  OswCffO  Starch  Factory  t. 
Leodrum.  ST  Iowa,  618;  Loeb  r.  Flash,  tt  Ala.  GSO; 
Spits  V.  Homthall,  77  Ala.  W;  Wabash,  St.  L.  ft  P. 
B.  Co.T.Shryook,  9I1L  App.  323;  Shlpman  Yi  Sey- 
mour. «  Hkdi.  2TS;DesFargeer.PuBh.BSN.C.81, 
88  Am.  Beik.  816;  Brewer  t.  Goodyer,  88  lod.  (Rlt 
Da  Tie  V.  MoWbtrter.  40  U.  C  Q.  R  BS8. 

In  Haraaobuaetts  such  Intent  Is  made  frauduteot 
by  statnto.  Dow  t.  SanbMii.  3  Allen,  18L 

For  a  creditor  to  purchase  from  a  tiilrd  person  on 
apraniaeto  pay  at  a  certain  day,  but  with  Intent 
to  oOBet  Us  olalm  against  tbe  veador  lostead  of 
paying  as  agreed,  k  a  fraud  whiob  prevents  btm 
from  obtaining  a  good  title.  Hamer  t.  Flriier, 
48Pa.  458L 

BottbemerefaUoreof  a  parohaseroC  goods  to 
tfaoloaehlBhisoIvenoy  totbe  vendor  la  not  frand- 
nlent  Id  the  absenoe  of  an  Intent  not  to  pay  for  tlie 
(Dods.  NlobolB  V.  Pinner,  18  N.  Y.  SBft;  Hal)  v. 
Saylor,  IS  N.  Y.  888. 75  Am.  Deo.  nO;  Hennequln  r. 
JTartet.  M  N.  Y.  188;  Johnson  v.  Monell,  8  Abb. 
Apib  Deo.  ink  Mltohril  T.  Wordeo,  80  Barb.  08; 
nsh  V.  Payne.  7  Hun.  S8S;  Morris  v.  Talcott,  98  N. 

lOtfe  Oonyera  T.  Ennls,  2  Mason,  286;  Blgsa  v. 
BUTT',  2  Curt.  C.  G.  SSS;  KlIaoD  v.  Farwell.  182  lU. 
Wi  Ualton  V.  Tfaurstou,  8  New  Bog.  Bep.  888;  U 
B.  1 .419:  LeOrand  v.  Bufaula  Nat  Bank,  81  Ala.  1S8, 
80  Am.  Bep.  140:  Kyle  v.  Ward,  81  Ala.  188;  Loeb  v. 
ria^  65  Ala.  SaS;  MoOormlok  v.  Joseph,  77  Ala. 
tm;  Spta  V.  Hornthall,  77  Ala.  UT;  UomttaaU  r. 
A*aaMd,7SAia.  Uft  Powell- v.  Bredlee.  90111* 
J.m  Trteott  T.Hendenon,81  OUoSt.  188:  Mor- 
rid  V.  Bteekman,  41  Conn.  8B4;  Kelsey  v.  Harrison, 
88  Kan.  148:  Mean  v.  Wai^  8  Boost.  861;  Bedlng- 
too  T.  Boberts,  8ft  Tt.  888;  fir  varU  WblUaker. 
Xt.B.UCh.App<.Wd:CnMT.  Feteis.  1  He.  10 
U  h.  R.  A. 


Am.  Dec 78:  Oarbutt  v.  Pralria Du  Ohlen  BaBk.S8 
Wis.  884:  BeUT.Bllis.88CBl.  880;  overruling  Bellg- 
man  v.  Kalkman,  8  Cai.  207. 

Yet  tbe  clrcumatancea  may  show  that  a  oonceil- 
ment  of  ineotveocy  by  a  purchaser  of  goods  was 
fraudulent  erlnotng  an  intent  not  to  pay  for  them. 
I^hhelmer  v.  fiaum.  2  L.  B.  A.  ICS.  87  Fed.  Bep. 
167;  Johnson '  v.  Monell,  2  Abb.  App.  Dec.  470; 
WriKht  V.  Brown,  87  N.  Y.  1;  Powell  v.  Brad  lee,  » 
GUI  ft  J.  280;  HaU  t.  Naylor,  6  Dner,  71:  MulUken 
V.  MUlar,  12  H.  1. 288;  Dark  y.  McWblrter,  40  U.  C. 
Q.  B.  Boe;  Tan  Kleek  v.  Lercv,  4  Abb.  Pr.  481;  Tal- 
cott T.  Hendeiaon.  81  Ohio  St.  1V8.  CotUra,  Baok- 
entoes  v.  Spelcber,  81  Pa.  8S3;  Smith  v.  Smith,  XI  . 
Pa.  312,  ao  Am.  Daa  61;  Bodnutn  v.  Thalhelmer,  15 
Pa.  238. 

These  Peoosylvanla  cases  hold  that  tbere  must 
be  artifice  praotloed  which  Is  Intended  and  fitted 
to  deceive  In  order  to  constitute  fraud. 

Conoeaiment  of  Insolvency  by  one  who  obtatna 
aecurltlea  to  nse  In  making  good  his  own  defaloa- 
tlon  to  a  bank  with  a  promise  to  replace  them, 
which  Is  utterly  beyond  bis  abUity  to  do,  constt- 
totee  a  fraud  on  his  part.  Bawdon  v.  Blatobford,  1 
Sandf.  Cb.  844, 7  L.  ed.  858. 

The  loteot  of  a  purchaser  to  be  fraudulent  must 
be  neverto  pay  forthe  goods  and  outtopayatUie 
bme  agreed.  BIdault  v.  Wales,  20  Ho.  U7. 

A  debtor  must  have  known  that  he  must  fail  be- 
fore the  time  for  payment  should  come  In  order  to 
make  bis  conoeaiment  of  his  insolvency  a  fraud  on 
one  of  whom  be  pnrobasea  gooda  Baotav.Tuoh, 
88  N.  Y.&B.  1W. 

Purchase  of  goods  by  an  InsolTent  m  tbe  course 
of  a  businen,  knowtag  that  he  cannot  oooUnue  it 
and  tbat  tbe  property  must  be  surrendertd  to  his 
creditors  Is  equivalent  to  traud  which  wilt  iwavent 
the  property  purchased  from  paaslog  under  his 
assignment  for  creditors.  Chaffee  v.  Fort,  2  Laos. 
81. 

Although  a  preoonoefved  design  not  to  pay  with 
failure  Wdisidoeeinsotvenoy  are  held  not  suffldent 
in  North  Carolina  to  constitute  fraud  unless  there 
is  a  request  for  information  on  the  subject,  If  after 
such  request  one  falls  to  give  tbe  Information,  but 
diverts  Inquiry  and  Immediataly  uitm  the  pur>- 
cbaae  goes  Into  bankruptcy;  a  caw  oC  fcand  is 
ioade  out.  Wilson  t.  Wtiite,  80  H.  a  M. 

It  Is  a  question  of  tact  for  the  Jury  whether  a 
purchaser  of  gooda  bad  such  preooooelved  design 
not  to  pay  ftir  them.  Byid  v.  Hall,  2  Keyes.  ett; 
HaU  V.  Naylor,  18  N.  Y.  688. 75  Am.  Dec  288;  Hen- 
neqnin  v.  Na^or,  24  N.  Y.  189:  Bookley  t.  Artoher. 
21  Barb.  B8Si  Johnson  v.  Monell.  t  Abb.  App.  Dec. 
470;  Biggs  V.  Barry,  2  Curt.  O.  C  288;  Bristol  v. 
WUsmote,lBam,*a  615;  Wabash,  Bt  L.  *  P.  B. 
Oc  T.  Stavook,  9 IH;  App.  MH  B.  A.  B. 
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Fraud  4b  not  T>re8ui»«d  to  haTe  eDUred  into 
or  tainted  anv  tranuciioo. 

1  OfaillT,  PI.  291 ;  1  Bjgelow,  Ftaod,  ed. 
1990,  p.  nn,  PUadipg;  HambUt  t.  BUm.  C5 
Yt.  6S8:  KeHegc  t.  Babititon,  ft  Vl.  97  Am. 
Dec.  690;  Shepherd  r.  Wcrthinp,  1  Aik.  186. 

Nor  cm  llie  «Dnrt  prMome  that  the  tecum-. 
bran4»  bad  not  been  diacbai^^  wben  tbe 
itrortcage  was  given  nor  linoeand  the'plaiiltifl 
was  injured  tbetelnr. 

Bo<4m«  V.  BMon,  M  Vt  866;  Sm  t. 
Mwriam,  86  Vt.  488. 

Before  brlngfaag  tbis  aedon  tbe  lUBtlfl 
mast  Burrender  ue  mortgage  or  ezbanst  bii 
remedy  tbcreunder. 

Poor  V.  Woodburn,  26  Vt.  384;  MaSary  v. 
tetuh,  85  Vt.  15ff.      Am.  Dec.  836;  feUy 
J^fier,  88  Vt.  183. 

Tbe  averment  as  to  tbe  railroad  stoofc  or 
borsn  fleis  oat  limply  a  profliise  to  be  performed 
to  falnre,  and  will  not  aipport  thto  action. 

Be«t  V.  8mith,  54  Vt.  617;  Kitmni  t.  ik>/>Ie, 
182  111.  827:  Doioey.  Morrit,  4L.  R.  A.  168, 
149  Masa.  188:  Ptople  v.  Hmleg.  128  III.  8; 
Knmelton  v.  Keenan,  5  New  Eng.  Rep,  889, 
146  Mass.  86;  lamb  v.  Stone,  11  Pick.  537, 

The  damageift  must  depend  immediately  up- 
on the  tort  and  not  upon  a  breach  of  promise. 

JSmf.  Mtrriam,  35  Vt.  438;  Lamb  v.  Stoiu. 
31  Pick.  687v 

JVeMML  B»tehelder  A  Bate*  and  J.  B. 
MsmIuw  fwidalDlifr. 

Roaa»  Gh,  J.,  delivered  tbe  opInfoD  of  the 

court: 

.  Tbe  contention  Is  -whether  tbe  decTHratioa, 
vhen  encountered  a  general  demurrer,  dis- 
closes a  cause  of  aetiou.  Il  setti  forth  that  tbe. 
defendant,  being  pecuniarily  emharra.''6ed  and 
desirous  of  raisioK  money,  procured  tbe  plain- 
tiff, as  a  matter  of  accommodation,  to  indorse 
his  promissory  note  for  $600;  and,  to  induce 
the  plaintiff  to  make  tbe  indorsemeot.  tbe  de- 
fendant talsely  and  fnuidulentiy  represented 
to  bim  that  be  owned,  unincumbered  and  in 
fee,  certain  lands  in  Oalifomia,  and  certain 
shares  of  railroad  stock,  and  two  horses;  and, 
to  secure  him  for  making  such  indorsement, 
be  would  mortgage  to  him  tbe  lands,  and  give 
liim  a  lien  on  tbe  railroad  stock  and  horses; 
that  hi  reliance  upon  the  truth  of  tbe  represen- 
tations, be  made  tbe  indorHement:  tbal  the  de- 
fendant gave  him  afterwards  a  mortgage  of 
tbe  California  land,  but  It  was  heavily  incum- 
bered^ so  tbal  his  mortgage  was  of  tittle  or  no 
value;  that  tbe  defendant  did  not  own  the  rail- 
road slock  nor  horses,  and  did  not  and  would 
not  give  him  a  lien  thereon;  that  tbe  defendant 
well  knew  tbe  falsity  of  bis  representations, 
and  made  them  to  deceive  the  plaintilT;  that 
tbe  plaintiff  thereby  was  deceived,  and  bas  had 
to  pay  .-Ibe.note:  and  that  the  defendant  was 
and  ia.'nboliji  infiolrent,  and  irresponsible. 

Tbe  repre:$eniationa  and  indorsement  are  al- 
leiied  to  have  been  made  on  tlie  36Lh  day  of 
-JVbvember.  1888.  and  the  mortgage  of  tbe  Cali- 
fornia lands  to  baVe  been  given  December  12th 
following.  The  averment  is  that  thev  wetb 
■incumbered  pn  November  26tb.  The  defeBd- 
unt  contends  that  it  ia  not  a  good  averment 
that  Ihe^te  UndjB  were^  inctimhe^  when  t^e 
mori4;ase  to  the  pUfntiff  wa«:  given,  December 
I2tb.   But  the  aTennent'thattbey  wereheavily 

14  L.  R.  A. 


incidnberwl  at  tbe  date  of  tbe  lepreMOta- 
Uons  declares  the  falsity  of  tbe  repreaentatioaa 
then  nade,  and.  tbefr  condition  at  that  data- 
wonkl  be  presumed  to  exist.,  unleae  aometfaing 
to  tbe  centrary  tiffpan  at  tbe  lime  tiie  man- 
gage  w«s  given  to  the  plaintiff. 

The  material  avenBents.  however,  ate  tbe 
falsity  of  tbe  representations  when  made,  and 
thiit'tbe  philAttff  bas  %eea  dsmand  thereby. 
The  damsge  Is  declared  by  tbe  allegation  that 
tbe  lands  vete  heavily  incnnbered  by  moit- 
gage,  by  reason  wbereOf  tbe  mortgage  deed 
thereof  to  the  ^aintiff  became  and  was  of  Iff  lie 
or  no  value.  To  sustain  an  action  of  ifals  nat- 
ure, deceit  and  damage  must  concur.  la 
these  allegations  we  have  known  misrepresea- 
tatiiws,  •deceit,  and  damage.  These  are  the 
only  required  elea>eBta  of  an  action  of  fraud, 
if  the  miveiueseBtatioaa  are  of  an  aotionablfr 
cbaiacter,  Aa  said  bv  Cmke,  J.,  (fiotidr  v. 
Mtmll,  8  Bulst.  QB.)  "fraud  without  danuge^ 
or  damage  without  fraud,  gives  no  cause  of 
action,  but  wbere  tbiae  twodo  concur  then  an 
action  lietb."  Padey  v.  Jt^reman, «  T.  R  SI. 
This  form  of  action  does  not  rest  upon  lbs  de- 
fondant's  non-performanoe  of  bfs  promise  U> 
give  tbe  plaintiff  a  Hen  upon  the  railroad  steed: 
and  horses,  but  upon  tbedeceit  consequent tiv- 
on  bfs  misrepresentation  that  the  Caliromis 
lands  wijre,  free  from  incumbrance,  and  that 
be  owned  the  railroad  stock  and  horses,  and 
the  damage  resdlling  iberefrom.  Tlie  plaintiff 
avers  that  tbe  misrepresentations  were  made 
to  induce  him  to  indorse  tbe  defendant's  IdOO 
note,  and  did  induce  him  to  indorse  it,  wbere- 
by  he  has  had  to  pay  tbe  utAo,  and  baa  do- 
means  of  enf orring  payment  from  tbe  defrad- 
ant.  He  might  have  had  no  means  of  enforc- 
ing payment  from  tbe  defendant  if  his  induc- 
ing reprcseutations  had  been  true,  but  be  would 
be  moie  likely  to  have.  While  damage  mu«t 
concur  to  support  the  action,  tbe  gist  of  the 
action  is  Ibe  iududog  misrepresentations  know- 
inglv  made  by  tbe  defendaatk  That  the  plain- 
tiff Um  bad  to  pay  tbe  defendant's  note  im- 
ports some  damage,  even  if  be  could  enforce 
payment  from  tbe  defendant.  Hence  tbe  al- 
legations In  regard  to  both  classes  of  propeity 
are  sufficient  to  sustain  the  acslton,  If  tbe?  were 
of  an  actionable  cbaracter.  Nor  wottld  tb* 
plaintiff  have  to  rescind,  by  tendering  bark 
the  mortgage  he  received  of  the  previously  in- 
cumbered California  land,  to  entitle  binuelf 
to  maintain  this  form  of  action.  Hatlory  v. 
Uach,  85  Vt  156,  82  Am.  Dec.  685;  v. 
Amdtrr.  86  Vt.  188. 

On  tbe  allegaliOQS.  that  mortgage,  mba^- 

Suently  given,  was  notthe  inducing ccwsiden- 
on  for  the  plaintiff's  Indoi^ement,  hot  tbe 
representatjons  that  the  dcfenidant  owned  the 
railroad  stock  and  faorses,  and  owned  tbe  land 
free  from  incumbrance,  and  would  give  the 
plaintiff  security  upon  all  of  tbem.  Retention 
of  the  slight  security,  !f  any,  he  thereby  ob- 
tained would  not  waive  tbe  tort  Thej^otiff, 
by  tendering  back  tbe  mortgage,  upon  leamiDg 
the  falsity  of  Uie  defendant'a  representatioas, 
could  not  hayd  relieved  himself  fiom  bialiabit- 
Ity  as  indorser  upon  tbe  defendant's  note  to  tbe 
bank.  '  Rescission  is  required  only  in  caaes  in 
which  it  would  place  the  parties  »n  «Mu  pm. 

But  It  is  further  contended  that  the  defend- 
ant^ fobe'reprettntatirala  were  ifl  Us  own.  pft- 
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cuniajy  f«outce8,aiid  .tb8iaii  action  for  deceit 
doe^  not  lie  for  such  .uisrepreKotalipDS;  and 
he  cites  in  suppurt  of  'tbis  propoeition  hiititr 
hroten,  1  T^-ler,  387,  4  Am.  Dec.  726;  Wit- 
liama  t.  Jjiti*.  3Tt.  36, 19  Am.  Dee.  698;  Dver 
T.  SVUeo,  &S Vl  818;  /uda  v.  Wm^urn,  VJYU. 
41S,  and  ^  t.  BtnitA.  54  Tt  617,  JiiOtr  t. 
Srovrn  wsi  tieatd  on  demurrer,  to  tbe  de<Jara- 
tfoD.  Tbe  declHralion  alleged  tbat  the  defend- 
ant  pnrcbased  of  tbe  plaiotuE  a  dorse  on  credit, 
aod  gave  bia  note  tberefor  on  .lime,  "by  falsely 
repreaenting  tbat  be  owned  a  farm  in  an  ad- 
lotDiog  town,  and  bad  a  debt  due  vim  then. 
Tbe  luit  vas  brought  before  tbe  note  fell  dne. 
Tbe  declaration  contained  no  allegation  of  ape- 
cial  damage.  Tbe  court  beid  the  decl«ratfon 
insufficient  on  three  grounds:  (1)  when  a  man 
seeks  to  obtain  credit  for  a  cbattel,  and  boasts 
biaabilUy  to  pay,  tbe  rendor  abould  exercise 
discietion  and  vigilance,  and  make  inquiry, 
and  not  rely  soldy  ui>on  the  repreaoniatioDs  of 
th«  purchaser  as  to  hu  pecitniary  responslbil- 
1^;  (2)  that  there  was  no  allegavon  of  special 
camaxe  arising  from  the  misrepresentationa; 
<S)  where  tbe  credit  Is  a  part  of  Ibe  contract, 
it  is  GO  mnlerial  a  part  of  it  tbat,  if  the  action 
be  biougbt  w^ibin  tbe  time  limited  for  credit, 
it  cannot  legally  be  supported^,  unless  it  was 
not  a  bona  flde  purchase  at  toe  U|De  bj  the 
veodiee.. 

William*  V.  Siels  was  an  action  ,  upon  a 
promissory  not«  given  for  a  patent'cigbt  for 
tbe  ni>iQuf&^inre  and  sale  of  aaddlea.  The 
misrepre&eittatious  relied  upon  in  defense  re- 
lated to  what  the  vendor  claimed  to  have  been 
ottered  for  the  rfght  to  manufacture  and  aell 
in  certain  counties,  and  that  he  had  a  uniform 
price  for  a  license  to  manufacture  saddles  in 
New  Bampsbire.  It  did  not  appear  tbat  the 
note  was  given  for  tbe  right  to  manufacture 
and  sell  in  tbe  counties  named.  It  tvas  held 
that  these  representations,  if  false,  did  not  sbow 
a  dcfemv  tolbe  note:  that  they  did  not  show 
that  the  defendant  snfFered  any  dumagc,  nOr 
did  he  say  that  they  induced  the  purchase.  It 
iinilifnated  tbat  th^did  not  extend  beyond 
the  right  of  a  vendor  to  recommehd  his  prop- 
erly, and  should  not  he  rcKed  upon  by  the  par- 
chaser. 

In  Dver  v.  Wton  tbe  defendant  obtained 
credit  of  the  plaintiff  by  falsely  rei^esentiDg 
that  he  posMissed  (wo  bank  bills,  one  for  $lw 
and  Ibe  other  for  $30,  and  (hat  a  certnin  per- 
son owed  Mm.  Before  bringing  his  action  for 
fraiid,  the  plaintiff  had  rewivered  t?n  tbe  con- 
tract, but  failed  to  collect  his  judgment.  ■  The 
court  held  ■  that  tbe  artion  was  of  novel  Im- 
preni(»i:  that  the  testimony  showed  nothing 
■torn  tbrin  die  ordinary  evasions  to  whItA  men 
■1  wnys  do'Snd  m«y  be  expected  to  rewfM,  when 
reluctant  to  disclw>^ the  state  of  fh<  ir property; 
and  tbat  the  plaintiff  had  elected  to  treat  tbe 
matter  as  one  of  contract.  This  case  la  criti- 
cised in  Poor  V.  Woodburn,  25  Vl.,  284.  It  is 
there  said  tbat  tbe  case  olpyer  v.  Tilton  was 
effectually  concluded  as  one  of  ooqtract  by  tbe 
tadgmenL  Isaac  F.  Bedfleld.  speaking 

fa:  tbe  ooort,  says:  "In  regard  to  fraud,  the 
oiKvIon  must  be  determined  a  gooddeal  upon 
toe  casea.  There  Is  doobtleas  a  oonstderable 
dlflft«nee  between  fiaudiilent  representations 
Itf  regard  to  tbe  extent  of  one's  property  In  the 
general  fnA  In'  the  detttfl.  Va  ofle  case  you 
14L.BJA. 


hftye  the  means  of,  formh;ig  your  ofra  opinion.^ 
and  In  tbe  othe^  you  trust  altogether  to  the 
estimate  of  one  s  own  resources,  which  is  pto- 
verbjaUy  a  very  poor  rdiance.  6ut  how  far  a 
man  is  justified  u  aes^ting  clear  falsehoods, 
even  upon  matters  resting  in  opinion,  may  ba 

Jfuestionable.   One  may  as  surely  perpeUatc 
raud  in  tbe  one  as  In  toe  other  mooo  of  mis- 
representation." 

J'vde  T.  WooSbum  is  an  action  for  friuid  pred- 
icated upon  a  repnaeutalioii,  by  a  pcisun  ask- 
ing .for  credit,  that  be  is  safe  to  be  trusted  and 
given  «edit  to.  It  i!ras;held  tliat  such  repre-^ 
sentatton  should  be  regarded  as  merely  a  mat- 
ter 01  opinion,  and  should  not  be  relied  upon 
as  matter  of  fact.  .  But  Judge  Bcnti(;tt  is  care- 
ful to  say:  ''Fan  [the  purcLaNcr]  tliii  iiol  mnke 
any  false  repteseolation  as  lo  an^-  jicm  of  prop- 
erly wh|cb  oe  possessed,  but  simply  tliHt  be 
was  safe  to  be  trusted  and  given  credit  lo." 

In  Bat  v;  SmtfA.jthe,  aufendant  obtained 
credit  of  the  plalqtlfl^.qn  his  promises  to  reim- 
burse them  from  the  avails  of  tbe  road  wbich 
he  was  under  a  contract  to  furniRli  to  tbe  rail- 
road company,  and  on  bi.s  projtii^e  to  assign 
(he  coming  from  bin  fu turf  ptrformnnce 
of  tbe  contract  lo  the  plaintitTs.  It.  i--  bi.-ld  ibat 
\3ui  duties  and  obligations  of  tlic  defeiidaiil 
rested  alto^lWr  fn  Kromia^;  tliat  there  was  no 
representation  of  the  d^endant  that  he  bad 
property  in  pnsvrssion ;  but  lliai.  lift  biiil  n  con- 
tract which,  if  perforaicii,  would  be  of  valire. 

From  this  review  of  tbe  authorities  cited  by 
the  defendant,  it  will  be  seen  tbat  only  in  Fitlitr 
■f.Bnnen  and  Dpw  v.  Tilton  were  there  any 
false  reineseutationa  of  property  In  possession. 
The  latter  is  criticised- subsequently,  and  made, 
to  rest  upon  being  concluded  by  the  judgment 
as  resting  in  contract.  The  first  bad  other 
sufficient  grounds  unnn  wbich  to  rest.  So  far 
as  they  held  that  fafee  representations  of  prop- 
erty in  possession  causing  damage,  made  by  a 
purchaser  to  obtain  credit,  are  not  actionable, 
they  must  be  considered,  not  only  in  the  ligbi 
of  the  criticism  cf  ode,  hjjvige  Isaac  F.  Ited- 
field,  already  aHuded  to,  but  in  the  Itgbt  of 
other  cases  upon  the  same  subject. 

Id  Hifdgttlen.  v.  BvbbarO,  18  Vt.  604,  46  Am: 
Dec.  181,  the  plaintiff  purchased  a.stuve  on 
credit,  falsely  representing  that  be  owned  a 
farm  in  Cab(^  and  considerable  stock  upon  iu 
that  be  owned  the  team  ha  had  with  him,  and 
carried  on  a  larce  business  manufacturing  but- 
ter firkins^  and  J^^e  bis  note  tot  it  on  six 
mnoths'  time^  The  pundiase  was  at  Mont- 
pelier,  from  a  clerk.  The  clerk,  learning  that 
the  plaintiff  was  pecurrfarlly  Irresponsible,  and 
that  bis  representations  of  property  in  posses- 
sion were  nlse.  pursued  bim,  and  forcibly  re- 
took tbe  stove.  The  action  was  trespass  for 
assault  and  for  taking  and  carrying  awav  the 
stove.  The  representations  having  been  found 
knowingly  to  he  false,  and  to  have  Induced 
tbe  purchase  and  credit,  it  was  held  that  no 
property  in  the  stQve  vested  in  tbe  plaintiff, 
ana  Uiat  the  defendant  might,  lawfully,  .for- 
ciUy  retake  It 

To  much  tbe  aame  legal  effect  are  Fitntm* 
mona  v.  Jpflin,  21  Vt  138,  58  Am.  Dec.  46, 
and  C/tam6mitn  t.  ^Wtor.  59  Vt.  M7,  4  New 
Eng,  Bep.  6t4.   These  cases  hold  tbat-wben  n 

Srson  asking  for  credit  obtalDS  it  by  making 
Ise  representations  In  regard  to  proper^  in 
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hlB  pOMeesfon  and  otrncratilp,  vfWth  are  retted 
upon,  kind  ioduoe  the  'credit,  be  doe^  not,  be- 
canse  of  the  fraud,  obtain  rttle  to'  the  propferty 
purchased  on'  credit.  In  other  words,  they,  in 
effect,  hold  that  by  aach  represenUktk>aB  the 
purchaser  commits  aa  actionable  fraud.  The 
vendor  may  elect  to  walre  the  fraud,  and  bold 
the  purchaser  on  his  contract,  and  ^nerally 
does  so  if  he  does  not  rescind  the  contract  as 
800O  as  he  Is  hiHde  affare  ot  the  Falsity  of  the 
represeotatlons,  or  of  the  fraud. 

We  think  ihe  cases  last  cited  must  be  held 
to  bare  so  far  modiOed  and  overruled  ihe  ap- 
poreot  holdings  in  Vi»her  v.  Brown  and  Z>p«r 
T.  TiUon,  that  a  person  purcbasfog  npoo  credit 
does  not  commit  an  actionable  fraud  when  be 
Induces  the  purchase  by  false  representations 
in  regtfd  to  his  property  in  possession.  Such 
representations  are  not  expressions  of  opinion 
or  estimates  of  one's  ability  to  pay,  but  state' 
ments  of  facts  in  regard  to  bis  property  Id  de- 
tail, on  which  the  Tender  has  the  ri^^ht  to 
rely,  and  form  b!s  own  opinion  or  estimate  of 
the  purchaser's  right  to  cn-dit.  All  these  cases 
apparently  rest  upon  the  leading  case  of  PaiUy 
V.  Areman,  8  T.  R.  67.  decided  in  1788.  In 
that  case  Ibe  defendant,  knowingly,  falsely 
represented  tbat  tbe  proposed  purchaser  on 
credit  was  a  man  of  good  credit.  Such  rep- 
resentations, relied  upon,  were  vigorously  con- 
tended not  to  be  fraudulent;  tbat  the  maker 
gatned  nothing  by  making  tbem.  Buller,  J., 
replying  to  this  contention,  says:  "But  let  us 
see  what  is  contended  for.  It  is  nothing  leas 
than  that  a  man  may  assert  that  which  he 
knows  to  be  false,  and  thereby  do  an  everlast- 
ing injury  to  his  neighbor,  and  yet  not  be  an- 


swerable for  It  ^is  is  aa  repogorot  ttf  law 
as  it  is  to  moralftv."  And  Xorrf  Keiivon.  Ok. 
J.,  says:  "All  laws  sund  on  the  best  and 
broadest  basis  which  go  to  enforce  moral  and 
social  duties."  The  repugnancy  to  law  and 
morality  u  not  any  the  leas  w^en  the  proposed 
purchaser  knowingly  resorts  to  fiibe  represea- 
talioDs  of  facta  in  regard  to  himself  to  acquire 
property  Upon  credit  The  proposed  pur- 
chaser on  credit  may  recommend  himsdf  as  a 
man  of  credit;  may  overestimate  the  value  of 
his  property  in  posHession  without  legal  liabil- 
ity. These  statements  rest  largely  in  opinion, 
and  are  so  understood  between  the  parties. 
His  credit  often  depends  as  mtu^  imm  Ua 
babils  of  frugaliiy  and  Industry,  upon  nisgood 
health  and  unwavering  integrity,  as  upon  lifa 
possession  of  property.  He  ia  expected  to 
place  a  high  estimate  upon  the  value  of  hla 
property.  The  vendor  of  a  horse  may  over- 
value it.  Tbe  proposed  purcbsfier  expects 
will.  This  is  a  matter  of  Judgment,  and  the 
purchaser  relies  upon  his  own.  On  repreaeD- 
tations  of  mailers  of  judement  and  opinion, 
each  party  forms  and  reiiea  upon  bis  own. 
But  when  tbe  vendor  or  purchaser  calls  upon 
the  other  for  a  statement  of  facts,  he  is  en- 
tilled  to  have  tbem  given  aa  tbe  party  bonestly 
believes  tbem  to  ezitt;  and  if  lie  koowlaglj 
makes  a  folw  aiatement  of  facta  to  secure  a 
sale  or  purchase,  and  thereby  secures  it  to  the 
daniage  of  tbe  other  party  to  tbe  transaction, 
be  not  only  disregwus  his  moral  and  aocial 
duties^  but  commits  an  acttonable  fimod,  wUeh 
the  law  will  redress. 

The  Jv^fmttU  i$  t^gHvui^  and  oauaa  n- 
mandecL 


INDIANA  SUPREME  COURT. 


OITT  OP  CRAWFORDSVILLE,  Ajipt., 

V. 

Hector  S.  BRADEN. 
{  Ind.  ) 

1.  A  dty  mmy  provide  M»d  m>lntfctn  the 
necei— ai'j  plaxit  to  senente  and  supply  tbo 
elecCriotty  needed  for  electric  Usbts  tlierein. 

t.  JadldalaoUeewmiM  telcenofeleo> 
tridtyaad  Ua  properties  and  the  tact  that 
It  Is  not  a  commodity  which  can  tie  ttrougfat  In  tbe 

'  msrbet  and  transpoited  from  pUoe  to  place,  as 
weUasof  tbe  fact  that  an  iDoandesoent  eleotrlo 
Itffht  Is  aafSr  to  propertr  and  nan  oondnclve  to 
baaUh  than  the  ordtDMy  Usht. 


3.  Znoctrie  lights  mm^  be  ftirmlsbed  1^ 
a  eUy  to  Its  dtisens  for  their  privste  use  as 

well  u  for  public  plscea. 

4.  A  eltr  eonnoil  m»,y  »ceoBpUah  Ita 
piirpoaa  hr  resolntUm  as  weiias.tqr  ontt> 
oanoe  where  It  baa  power  to  act  and  its  charter 
does  ootpreaoribe  tin  manner  of  aotkm. 

{Ootot)erCT.l»l.) 

APPEAL  by  defendant  from  a  judgment  ct 
the  Circuit  Court  for  Montgomery  County 
overruling  a  demurrer  to  tbe  complunt  in  asi 
action  broufrht  to  en^in  def«)dant  from  pur- 
chasing and  operaUog  an  eleetfio-liitbt  plant 
for  lighting  tbe  atreets  and  public  baudinga  ot 


Mote.— Pmwr  of  tmhiMpoI  eorpOFOtfoiw  to  ovn 
and  operate  deetrk-Mgtit  pfamts. 
This  subject  Is  so  new  tbat  taw  declalona  have 
liceD  rendered  on  tbe  subject.  In  addition  to  tlie 
oasea  cited  to  tbe  prioolpal  esse.  It  has  tiesn  decided 
that  power  to  maoufiioturo  aod  distribute  etec- 
tnolty  for  public  use  In  llffhttDg  streets  and  public 
bnibUnss  may  lawfully  be  conferred  by  the  Lesls- 
lature  on  cities  and  towoS  togetbw  with  tbe  power 
to  raise  money  bv  taxation  for  tbe  construction 
and  otaloteiaiioe  of  tbe  Decenary  works:  and  tbat 
tbe  cities  and  towns  may  be  empowered  to  furnish 
lifftat  to  their  own  ctUama  for  ttie  Ugbtlnv  of  pri- 
vate property  if  the  Letrtslatuie  is  of  tbe  opinion 
that  the  oonveDleDM  and  welfare  of  such  cltlsons 
will  t>e  prombtad  thereby;  at  leaat,  where  all  the  ia- 
luit>ltanta  are  flvm  the  aaiae  or  aimtlar  (^cfato  to  be 
14L.R.A. 


so  supplied  aod  are  oMnpeUed  to  pay  ibercfor  a 
sum  tutBoient  to  relmtmrse  tbe  cities  and  towns  (or 
tlie  reasooabte  oast  of  wbst  la  furnished.  Oplnloa 
of  Justlaes,  8  L.  B.  A.  4B7.  IN  Haas.  (HCL 

Also  tbat  tbe  tauanoe  of  bonds  to  estaUUi  an 
elfiotrio-livbt  system  for  the  purpose  of  sapplyhw 
the  dty  and  tta  IntisbltantB  wttb  llgbt  Is  not  pro- 
hibited by  the  New  York  Constitution  UmttlQir  the 
Incurrencsot  fadebteOness  by  oltiea  to  elty  por- 
poses.  tbs  court  hoUlnrthst  light  in  dwaWona  U 
as  Important  sod  saMotial  as  upon  tbs  stfeass  sad 
promotes  tba  gsaetal  coafort-aod  welfare  of  the 
Inbsbltsnta,  snd  when  il  la  supplied  la  CiMnsottoo 
with  tlmt  which  is  furnished  by  the  muoiolpalHy 
underltsdn^tDthepubUo,tt  laay  beiesardedas 
sottrpuipoaB.  QeQusmhourgv.OBalEn,«Han, 
BBOl  B.P.T. 
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City,  and  from  using  it  fur  llgbtkig  private 
idepoes.  Reveraed. 

The  case  aufficleotlv  appears  in  the  opinion. 
Ifimn.  W. '  T.  drnsh.  Oavidson  A; 
Bst  and  Kennedj*  A  Kennedy  for  ap- 

lant. 

'iesm.  Ohuie  tt  Anderaon,  for  appellee: 
'be  matter  embraced  in  the  resolution  can 
J  be  considered  by  the  common  council  at 
ifcular  or  spedal  setwion  dulr  call^ 
»illon,  Hon.  Corp.  g  96;  BirtUatt  t.  Clark,  78 
T.  78,  29  Am.  Rep.  105. 
"be  mayor  and  common  council  can  only 
wben  and  as  tbe  law  directs,  and  Ibe  powers 
ferred  by  (his  resolution  cannot  be  delected 
ny  part  of  the  council  or  toaqy  individual, 
loot  further  action  of  the  common  council, 
ijllon,  Hun.  Corp.  g  96;  Birdwa  t.  Clark, 

IB. 

8  this  ordinance  contemplates  the  purchase 
erection  of  a  plant,  for  the  double  purpose 
gbting  tbe  streets,  alleTsand  public  places, 
also  of  furnishing  tue  iDhabilanta  vith 
t  in  tbeir  lesidences  and  plares  of  bustoess. 
whole  ordinance  must  fall,  because  tbe  H- 
I  and  vicious  part  is  inseparably  joined 
1  the  good  or  valid  part, 
ilhin,  Mun.  Corp.  4lb  ed.  §  918,  and  note; 
nibal  T.  Minouri  <£  K.  Teleph.  0>.  81  Ho. 
.  38:  Broten  v.  Harmon,  78  Ind.  413; 
a  y.  CawjOell,  37  Minn.  498. 
:  the  time  of  tbe  pas^afie  of  the  Municipal 
nwralton  Law  and  its  amendments  tbe  use 
ectricity  for  lighting  purposes  bad  not  bera 
eived  by  the  most  visionary  inventor  and 
I'quently  was  not  in  the  mind  of  the  Lfg- 
ire  when  these  Acts  were  passed  Elec- 
y  as  a  means  of  light  fumisbed  a  new 
ch  of  induslrv  and  created  a  new  subject 
■gislation  ana  Utlgatioo. 
ffffart  T.  Neioport  8&eet  R.Oo.'Jh.  K  A. 
16  R.  I.  668,  held  that  electricity  as  a 
■  e  power  was  embraced  in  tbe  term  "other 
r,'^  in  a  charter  granted  in  1885. 
>pte  V.  Ifeviton.  8  L.  R.  A.  174.  112  N.  Y. 
holds  that  a  street-car  comfmny  has  no 
to  subBtitute  the  cable  system  in  Ibe  place 
rses  and  mules,  altbou^  the  charter  only 
bits  the  use  of  steam  power  on  the  road 
ropellfng  the  cars. 

^  also  TndianavUU  Cable  8t.  R.  Co.  v.  Citi- 
W.  R.  Co.  8L.  R  A.  539,  137  lod.  803; 
f»  Sapid  Tratait  Co.  v.  DasA.  10  L.  R.  A. 
»5  N.  y.  108. 

!  City  has  no  power  to  construct  and  es- 
b  an  electric-light  plant  for  furnishing 
supplying  the  inhabitants  thereof  with 
ic  ligbis  in  their  dwelling  booses  and 
of  business,  on  such  terms  and  condi- 
as  may  be  prescribed  by  the  common 
il.  Tbe  power  is  not  expTess](f  fcranied 
es  by  any  statute,  and  we  do  not  thinb  it 
!  clumea.  tbat  it  is  '  'necessarily  or  fairly 
d  in^r  ioc{<ient  to  tbe  powers  expressly 
«l,  or  essential  to  the  declared  objects  or 
*es  of  the  city  government," 
1  Dillon,  Mun.  Corp.  4th  ed.  g  89;  A'afh- 
Haff,8aV.  S.  19  Wall.. 47.1,  22  L.  ed. 
*tiatca  V.  Carey.  108  U.  fl.  121,  27  L.  ed. 
finturu  v.  Larue,  64  U.  Sj  28  Bow.  487, 
d.  575;  Ijufayette  v.  Gbs,  5  lad.  89;  Smith 
\i»ont  7  l>  d  a7i.JSj^T.  ^(fftXSZodt  S7. 
>e  Atieencfi  td  » jitatulQ  .OKprnsV  mnhoE- 

t.  A. 


iziog  the  Cfity.^to  engage  in  tbe  bosiDess  of 
ligh^o^ th^ xesioence^ and  places. of  business 
wltbin  the  City  with  elect|ic  lights  for  hire, 
the  quest,ion  th£n  arises,  Is  this  power  neces- 
sarily or  fairly  implied  in  or  incident  to  tbe 
powers, expressly  granted  i  No  one  will  con- 
tend thai  this  power  is  essential  to  the  declared 
objects  and  purposes  of  t)ie  corporation. 
.  Our  general  law,  for  tbe  incorporation  of 
cities  contains  no  "general  welfare  clauses" 
ususlly  found  to  special  charters  and  referred 
to  by  Judge  Dillon  in  his  work  on  Municipal 
Corporations. 

In  Spaiildingv.  Peaho^y,  10  L.  R.  A.  S97, 158 
Mass.  129,  tbe  court  held  tbat  this  right  is  not 
implied  in  the  ^neral  or  special  (towers  gran  ted 
to  towns  or  cities. 

It  Is  tbe  duty  of  the  cities  of  Indiana  to  con- 
struct and  maintain  bridges  and  sewers. 

Cummina  v.  tk'  mour,  79  Ind.  491,  and  Flat- 
ter V.  Hej/mour,  86  Ind.  824,  beld  tbat  the  city 
need  not  let  tbe  work  out  to  contractors,  l»it 
may  do  sncb  work  through  its  own  officers  isnd 
servants.  Would  anyone  claim  that  a  city  of 
Incliana,  as  a  power  of  right  incident  to  the 
duty  or  power  of  building  bridges  or  sewers, 
could  erect  and  operate  a  factory  for  construct- 
ing iron  bridges  and  enter  upon  tbe  extensive 
business  this  new  enterprise  lyould  require. 

Tbe  purchase,  by  the  City,  of  an  electric- 
light  plant  for  tbe  double  purpose  of  lighting 
tbe  streets,  etc.,  of  the  City  and  of  furoishiDg 
incandescent  li^t  for  use  In  the  Interior  <» 
private  residences  and  places  of  bu^ess,  Ii 
void  as  ttf  the  latter  purpose. 

Mauldin  v,  QrtentiUe,  8  L.  R.  A.  291,  83  S. 

at. 

Thompmn-Houaton  Btectrie  L.  Co.  v.  Newtnn, 
42  Fed.  Rep.  738^  is  placed  upon  the  language 
of  the  statute,  which  authorises  tbe  city  to  "es- 
tablish and  maintain  an  eledric-ligbt  plant." 

A  class  of  rases  have  been  referred  to  bold- 
lan  cities  may  eiect  buildings  in  excess  of  pres- 
ent n^eds,  and  may  anticipate  future  growth 
and  reqtilrements,  and  tbat  they  may  rent  rooms 
for  which  they  have  no  present  use. 

Frewh  T.  Quine^Z  AIleD,  0.  and  Sjpavlding 
Y.  IjowU,  38  Pick.  71,  are  limited  in  Kingman 
V.  Brockton,  11  L.  R.  A.  128.  153  Mass.  255. 

There  are  limJia  to  the  ezerciBe  of  the  police 
power. 

J&JinM»s,98N..T.9». 

neBrid«.     dd^vved  the  opinion  of  the 

court: 

The  question  we  are  required  to  decide  in 
this .  case  Is,  Haa  a  mtiDic<pa1  corporation  in 
this  State  tbe  power  to  erect,  maintain  and 
operate  tbe  necessary  buildings,  machinery  and 
appliances  to  light  its  streets,  alleys  and  other 
public  places  witb  the  electric  light,  and  at  the 
same  time,  and  in  connection  therewith,  to 
supply  electricity  to  ite  inbabitftois  for  the 
lighting  of  tb^  residences  and  places  of  bust- 
oesa  ;  Some  oUwr  quesdons  are  incidentally 
involved,  but  the  pnncipal  contr6v,ersy  .is  ^ 
above  stated. 
.  Tbat  a  city,  or  qn  incorporated  town,  may 
bu^  and  ppe^atp.  the,  necessary  .pl^ni  and  ma- 
clun^y  to  light  its,  Btteetif,  ^Vys  and  «ther 
public  ■places^  if  QOt  qontnoverted.by.tl^e  appel- 
lee;. bcKti  h^  denies  the  dg^t  {to  furnish  fbe 
Ugbt  'tm  jthe.  fnfUvi^ua)  la^„m  p0i»^'uf». 


Digitized  by 


,y^o'6gIe 


Tbe  question  la  argued  on  the  tfaeonr  tbat,  if 
the  city  has  such  power  it  must  be  by  vfrlne 
of  some  exprcsa  l^islaUre  grant,  and  la  not 
amoog  the  implied  powers  poeaessed  by  munic- 
ipal corporations;  that  statntes  conFerriog 
powers  upon  municipal  corporations,  especially 
those  mvolirlng  the  exercise  of  the  taxing 
power,  must  be  strictly  construed,  and  that, 
strictlj  construed,  no  statute  confers  the  neces- 
sary autbotity. 

The  barcbase  of  tbe  twcessanr  land,  machin- 
ery and  material,  and  the  erection  and  mainte- 
nance of  such  a  plant,  do  involve  the  exercise 
of  the  taxing  power.  Tbe  Dticessary  funds 
must  be  suppilnl  by  tftxing  tbe  tax-payers  of 
tbe  municipality. 

Tbe  only  statute  bearing  directly  upon  this 
question  is  tbe  Act  of  March  8.  1888  (Elliott's 
Supp.  f,  794  et  teg.)  Section  794  contains  the 
following:  "  That  the  common  council  of  any 
city  in  this  Slate,  incorporated  either  under  the 
General  Act  for  the  incorporation  of  cities,  or 
under  a  special  charter,  and  the  board  of  trus- 
tees of  ail  Incorporated  towns  In  this  Blate, 
aball  have  the  power  to  Jigbt  the  streets,  alleys 
and  other  poUic  places  of  such  city  and  town 
with  tbe  electric  Tieht  and  other  form  of  light, 
nnrl  to  contrart  with  any  Individual  or  corpo- 
ration for  lifting  such  streets,  alleys  and  other 
public  places,  with  the  electric  light  or  other 
forms  light,  on  such  terms  and  for  such 
times,  not  exceeding  ten  years,  aa  may  be 
agreed  upon. 

Soctloti  ?90  provides  that  for  the  purpose  of 
effecting  such  lighting,  the  common  couocflof 
a  city  or  board  of  trustees  of  a  town  may  pio- 
vide  by  resolution  or  ordinance  for  tbe  erec- 
tion and  maintenance  in  the  streeta.  etc.,  of 
the  necessaiT  poles  and  appliances. 

Section  796  autborim  gnintiBg  to  iinr  p6r-. 
son  or  corporation  the  right  to  erect  and  main- 
tain in  tbe  streets,  etc.,  tbe  neceffisry  poles  and 
appliances,  for  the  purpose  of  supplying  the 
electric  or  other  lights  to  the  Infaalntanls  of 
the  corporation. 

Section  797  validateA  contracts  of  a  certain 
character,  made  before  tbe  enactment  of  ttie 
Statute,  and  section  798  provides  for  the  appro- 
prhttton  of  lands  and  right  of  way  by  corpora- 
tions engaged  In  the  business  of  fighting  cities 
or  (owns,  "or  the  public  and  private  places  of 
their  inhabitants,  with  the  electric  light,"  etc. 

It  will  be  observed  that  while  section  796 
provides  for  granting  to  third  persons  the  right 
to  furnish  tbe  light  to  tbe  inhabitaQts,  it  (Kks 
not  In  terms  give  an;^  saeb  ixtwer  to  the  corpo- 
ration. I(  will  therefore  he  neoMsary  for  as 
to  inquire  If  die  corporation  possesses  duch 
power  independently  of  the  Statbfe,  or,  if  not, 
if  the.  Statute  Is  susceptible  of  a  fair  construc- 
tion. In  accordance  wifh  established  rules, 
which  clothes  the  corporation  with  socta  power. 

In  the  case  of  SvthvitU  Oat  Oa.  r.  RuAvtUe, 
181  lad.  300.  0  L.  R.  A.  81S,  this  Statute  was 
considered,  In  bo  far  as  relates  to  tbe  right  of 
tbe  city  to  bdy  and  operate  tbe  necessary  plant 
and  machinery  to  ligbt  Its  streets,  alleys  and 
otber  public  plhoes.  and  It  was  held  that  the 
Statute  was  snfQdent  to  confer  that  power, 
lo  that  ease  the  court,  after  aaooftBalBg  the 
concloBfoa  above  stated,  used  tbe  followlag 
langtiaj^:  "If  (ban  weM  anj  4ouht  aa  to 
the  meaning  of  Un  Alct;  It  mtuM  be  mnoved 
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by  considering  ft,  as  It  is  onr  duty  to  do,  in 
connection  with  tbe  general  Act  for  tlie  Incor- 
poration  of  cities,  for  that  Act  confers  veiy 
oomprebensive  powers  npon  munleipal  eorpfr* 
rations  as  respects  stieers  and  public  worn, 
and  contains  many  bfoed jreneral  clauses  bUk 
to  those  Which  Jut^  iRlkm  designates  a» 
'general  welfare'  clauses,  Om-nwn  decinons 
fully  recognize  the  doctrine  that  monldpal 
corporatioDB  do  possess,  under  Ibe  Oeneral 
Act,  autborfty  as  broad  as  thai  ben  ezerdsed, 
and  tbe  operation  of  that  Aet  is  certainly  dot 
limited  or  restricted  by  the  Act  of  1883." 

Tbe  eminent  author  above  nferred  to  thn* 
defines  the  powers  of  municipal  corporations: 
"It  Is  a  general  and  undisputed  propoeitioa  of 
law  that  a  mnnldpal  corporation  poosessca  and 
can  exercise  the  following  pvwere,  and  no 
others:  first,  those  granted  in  exprcw  words; 
second,  those  necessarily  or  fairly  implied  in 
or  incident  to  tbe  powers  expressly  granted; 
third,  those  essential  to  tbe  dedkirrd  objccta 
and  purposes  of  the  corporatioir.  ant  simply 
convenient,  but  indispensable.  Aay  fair,  rea- 
sonable doubt  eonremins;  the  existence  of  the 
power  Is  resolved  by  the  courts  against  tbe 
corporation,  and  tbe  power  Is  daoled.  Of 
every  municipal  corporation  the  rfttrter  or 
statute  by  which  It  is  created  is  Its  oivantc 
Act.  Neither  the  corporation  nor  its  offlcera 
can  do  any  act,  nor  make  any  contract,  or 
incur  any  liability  not  authorized  thereby,  or 
by  some  legishitive  Act  applicable  thereto. 
All  acts  beyond  thescope  of  the  powers  granted 
are  void."  Dillon,  Mun.  Corp.  4th  ed.^  89. 

Judge  Dillon,  however,  quotes  approvingly 
from  the  Supreme  Court  of  Connectient  as 
follows,  section  90.  page  147:  "All  corpora- 
tions, whether  poUic  or  private,  derive  their 
powers  from  le^ixlatiTe  grant,  and  can  do  no 
act  for  which  authority  is  not  expressly  givcM 
or  may  not  be  reasonably  inferred.  But  if  wr 
were  to  say  that  tbey  can  do  nothing  for 
which  a  warrant  cannot  be  found  In  tbe  Wd- 
fruage  of  their  charier^  we  sbonld  deny  tbam 
in  some  cases  tbe  power  of  self  preservatiOB.  a* 
well  as  many  of  tbe  means  necessary  to  eOeet 
tbe  essential  objects' of  their  fnerwpontloet. 
And  therefore  it  has  long  been  an  estabHrtted 
principle  in  tbe  law  of  corpmatiOos  that  Ihey 
may  exercise  all  tbe  powers  within  tbe  fair 
intent  and  purpose  Of  their  creation  wUdi  aie 
reasonably  proper  to  give  effect  to  powem 
expressly  granted.  In  doing  tbis  they  must 
(unless  restricted  in  this  respect)  have  a  dwioe 
of  means  adapted  to  ends,  and  are  not  to  beooo- 
fiaed  to  any  one  mode  of  operatton."  Briigt- 
f»rt  V.  HovnaPmie  JL  Co.  IS  Conn.  475-SOl. 

This  principle  has  been  repeatedly  leoog- 
nlzed  by  this  court.  Tbns  in  SmOA  t.  Jfotf- 
i»on,  7  Ind.  8S,  H  is  said:  "Tbe  strictneaa. 
then,  to  be  observed  In  giving  constroctfoo  to 
mtmicfpal  ^rteis  should  he  such  as  to  cuij 
Into  effect  every  power  cleariy  intended  to 
be  conferred  on  tbe  manicipaluy,  and  eveix 
power  necessarily  implied,  in  order  totheoom* 
plete  exercise  of  tbe  powers  granted." 

Again,  in  fj^  v.  Maiin.%  Ind.  M-97,  tbe 
court  said:  ''The  actioa  of  municipal  oorpo- 
rations  Is  to  h«  held  strlctlywitKtD  the  Hmlta 
prescribed  by  tbe  statate;  WlthlD  these  llnrfla 
tbcgr  are  to  be  favmd  bf  ^  comtt.  Fowetm 
ez^«sBl]r  gruiled  or  neccMatllj  ttapliBd..«r» 
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not  to  be  defeated  or  Impafietf  -bf  h  itringent 
«onstrnetfoo.*' 

Among  thfr  implied  powers  possesBed  by 
municipal  cnrporatlonB  in  this  State  are  tbo«e 
ffioaped  under  the  somewhat  comprebenilTe 
Btleof  Police  Powers,— a  power  wblch  it  U 
difficult  cdtlter  to  predsely  define  or  limit;  a 
power  wbldi  autborizea  the  nmntcipaltty  Id 
certain  cases  to  place  reetricUotu  upon  fbe 
power  of  the  Individual,  both  to  respect  to  his 
peTBonal  condact  and  bis  property,  and  also 
fumffifaes  tbe  only  author!^  for  doing  many 
titilDgs  not  resirlctlTC  in  tbeir  cbaracter,  tbe 
tendency  of  wbicb  Is  to  promote  tbe  comfort^ 
healih,  conTenieoee.  Bood  MOer  and  getaenl 
welfare  of  tbe  lahaMtanti. 

The  police  pow«r  prlmnrny  iober««  In  the 
State ;  hot  the  T^lalature  mar.  and  la  com- 
tnon  practice  does,  delef^ate  a  larie  measare  of 
It  to  mtiDlclpa)  corporatloDB.  Tbe  pow»  thus 
delegatetl  may  be  conferred  in  expreH  terms, 
or  It  may  be  Inferred  from  the  mere  fact  at  tbe 
creation  of'  the  corporation.  Tbe  eo-called  In- 
ferred OF  Inherent  police  powers  of  such  eor 
porattODS  are  at  mach  delegated  powers  as  are 
those  conferred  In  express  terms,  the  loferenre 
of  thetr  delegation  erowlng  oat  of  tbe  fact  of 
the  creation  of  tbe  corporation,  and  the  addi- 
tfonal  faet  that  the  corporation  eaa  only  folly 
anc-umplistt  tbe  objects  of  its  creation  by  ezer- 
clfin^  such  powers. 

Special  charters,  . as  well  as  general  statutes 
for  tbe  Incorporation  of  cities  and  towoe,  usu- 
!)lly  coDtain  a  speciflc  eaumeratfon  of  powers 
^nted  to,  and  which  may  be  exercised  by, 
Aiich  torporations.  In  maoy  eases  tbe  powers 
thus  enumerated  are  such  as  would  be  impiied 
by  tbe  mere  fact  of  tbe  incorporation.  Wbere 
powers  are  thus  enumerated  in  a  statute  wbicb 
wotaM  belong  to  tbe  corporation  without  spe- 
cMc  enumeration,  tbe  specific  statute  is  to  be 
regarded,  not  as  the  source  of  the  power,  but 
as  mordy  declaratory  of  a  pre-existing  power, 
or  miber  of  a  power  which  is  inherent  in  Uie 
Very  Batnre  of  a  moDiciptt)  corporaitoo,  and 
ifbicb  la  esseotial  to  enable  htoacoomi^btbe 
Md  for  wbicb  it  is  created.  And  tbe  eniimer' 
ation  of  powers,  inclndiag  a  portion  of  those 
usnally  implied,  does  not  necessarily  operate 
as  a  Htnitation  of  corporate  powers,  excluding 
dMse  not  oiumented.  Clark  v.  Souih  Bend, 
8B  iBd.  876. 44  Am.  Rep.  IS;  Fint  Nat.  Bank 
tfm.  Vmum  Y.  BarrU  and.)  18  L.  R.  A.  481. 

Tbe  corporatidD,  notffitbstaoding  socb  etra- 
meration,  still  possesses  all  of  tbe  usually  Im- 

{>lied  powers,  unless  tbe  intent  to  exclude  them 
B  apiwrent  elttier  from  express  declaration  or 
by  reasoDof  tnconstsfent^  between  tbe  specific 
pottetB  cNMifbned  ud  tbose  which  wooJd  other- 
wise be  implied^  The  LegMature  can  unques- 
tkmably  take  from  municipal  corporations 
powers  which  would  InfereotiaUy  be  conferred 
upon  them  by  tbeir  creation,  or  it  can  restrict 
the  exercise  cn  Sncb  powers,  or  in  any  manner 
cbntnd  tbdr  exercise,  tbe  legislative  win  being 
as  t«  such  matters  sopreme. 

AmoOfT  the  IbifHied  powers  possessed  by  mu- 
oMpal  oorporalkins  is  tbe  power  to  enact  and 
wforoe  raaaooable  by-laws  and  ordinances  for 
tbe  pTOlectton  of  bealVb,  life  and  proper^. 
Thus,  in  this  State  it  has  been  held  that  inde- 
pmdently  of  any  ttatatory  autbort^,  sucb  cor 
porations  poamt  tbe  Inberent  power  to  enact 
UL.R.A. 


oidinanceir  for  tbe  protection  of  property 
of  Its  citizeoB  agaiDSt  fire.  Aitfmpai^nsr  v. 
Batty,  100  Ind.  fiTS,  SO  Am.  Bep.  8«0t  fUM 
Nat.  iRanIt  of  Mt.  Vernon  T.  mrrU,  tvpra; 
Batty  Runtinfftan,  106  Ind.  640,  S  West. 
Bep.  898;  Clark  v.  Utmth  Bend,  86  Ind.  976, 44 
Am.  Rep.  18;  Bhtfflm  t.  Stvdabaker,  106  lad. 
13I».  8  West.  Rep.  877. 

TMs  power  will  not  oniT  authorise  tbe  en- 
actment and  enforcement  of  ordinances  estab- 
lisbfng  fire  limits,  reguistine  bntlding  and  re- 
pairing baildings,  and  reguifeUog  tbe  storage 
and  traffic  in  niSammabTe  or  explosive  sub- 
stances, but  tbe  purchase  of  apparatus  for  ok- 
Ungnldilng  fires  and  furnidnng  a  supply  of 
ynsee.  ai^fftan  t.  AtNUotolwr,  stwro. 

In  tbe  case  of  8t.  PouIy.  Laitller,  S  Mioo. 
100,  tbe  Supreme  Court  of  Minnesota,  after 
holding  that  a  municipal  corporailon  is  "a 
creature  of  tlie  law,  and  in  the  exercise  of  its 
aothori^  cannot  exceed  the  limits  therein  pre- 
scribed/' says:  "  It  is  a  body  of  spedal  add 
limited  jurisdiction;  its  powers  cannot  bo  ex- 
tended by  intendment  oriroplicatioa,  but  must 
be  confined  within  tbe  express  grant  of  the 
Legislature;" and  then  says  fonher:  "Inci- 
dental to  the  ordinary  powers  of  a  muoicipul 
coiporation  and  necessary  to  a  proper  exercise 
of  lis  functions,  la  tbe  power  of  enacting  aaio- 
itsry  regulations  for  tbe  preservation  of  tbe 
Hree  and  health  of  those  reaidtng  within  its 
corporate  limits." 

If  Ibis  statement  is  correct,  it  follows  tbat 
to  concede  to  municipal  corporations  tbe  pos- 
session of  such  powers  does  not  inrolve  any 
extension,  either  by  intendment  or  implication, 
of  the  powers  expressly'conferred  by  staiute, 
but  tbat  h\  tbe  Act  authortzfaig  tbe  orgaotaa- 
tlon  of  the  corporation  the  Legislature  ex- 
pressly delegates  to  the  mnnioipaltty.the  power 
to  lake  such  steps  as  are  necessary  to  prvscfve 
the  health  and  safety  (and  we  witl  add  the 
property)  of  Its  iobabttaots.  The  Inference  of 
tbe  delation  Of  such  powers  foUdWs  Innibi- 
bly  and  irresistibly  because  tbeir  exer^  is 
DecosBry  to  tbe  accomplisbmeot  of  the  ob- 
jects of  Ibe  incorporation. 

When  a  muhicipal  corporation  attempts  to 
exercise  any  of  the  powers  thuS  implied,  or  in- 
fereniially  conferPM,  It  is  within  the  rule  of 
B^y.  Malin,  titpra,  as  tulty  as  it  is  when 
attempting  to  exercise  those  powers  the  war- 
rant  formlcb  ts  found  hi  tbe  exfwess  letter  of 
its  organic  law.  II  Is  to  be  favored  by  the 
ctnirtfli,  and  sucb  powers  are  not  to  be  defeated 
or  impaired  by  a  stringent  constructloa.- 

It  is  of  course  impOrtatat  and  necessary  to 
know  in  eAch  case  that  tbe  poWerclalmedfs  In 
facftncliided  in  tbe  Implied  powers  <a  tbe  eor- 
poration. 

There  can  be' little  or  no  doubt  that  the 
power  to  light  the  streets  and  public  places  of 
a  city  is  one  of  its  implied  ana  Inbereot  pow- 
ers, as  being  necessary  to  properly  protect  the 
lives  and  property  of  its  Inbabtiants  and  as'  a 
check  on  Immorality.  This'  is  forcibly  set 
forth  by  Judge  Dillon  in  bis  work  on  Munic- 
ipal Corporations  as  follows;  "  In  a  most  Im- 
portant particular,  however,  Rome  suSers  by 
comparison  with  modern  cities.  Its  pobHc 
places  were  not  Hgbted.  All  business  closed 
with  the  dayBght  Tbe  itreeta  at  ^Egbtwere 
waa  loaeoan.  No  it- 
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lenqd  It  public  IlluiniDaUon  was  mftde.  Th« 
ide^does  not  seem  to  bave  occurred  to  tbfUD. 
PersoDS  who  ventured  abroad  oo  dark  oigbts 
were  dinily  lighted  by  lanterns  and  torches, 
,  .  .  No  more  forcible  illiistrstioo  of  the 
neceasfly  aod  adTaDtageaofJIghiing*  cHy  can 
be  ciTCD  tban  tbe  pictures  drawn  by  Lanclaoi 
and  Macauley,  of  tbe.^tate  of  a  frrcat  city, 
buried  in  'be  ^rkoessof  olgbt;  and  tbey  show 
bow  clearly  tbe  power  to  provide  for  tbis  is 
eesenlially  and  peculiarly  one  petluining  to 
municip^  rule  aod  regulation,  ^or  are  ibeee 
studies  and  tbe  facts  ibat  tb^  reveal  wttboHt 
praeticsl  value  to  tbe  jurist.  They  demon- 
strate tbot  a  large  and  dense  colleclioo  of  hu- 
man beinmt  occupying  a  limlied  area  have 
needs  peculiar  to  themselves,  which  create  the 
necessity  for  municipal  or  local  government 
and  reguUiion,  and  tbis  in  its  turn  tbe  neces- 
mty  for  corporate  organization.  The  body 
thus  orgaoizen,  as  It  has  dudca,  so  it  acquires 
rij^his  |>eculiar  to  Itself,  as  distiiigiiished  from 
the  nation  or  stale  at  large."  Dillon,  Hud. 
Corp.  4ttk  cd.    8  a. 

A\hile  Jn(^  Dillon's  remarks  bave,  of 
coorse,  special  reference  to  great  dtfes,  the 
difference  In  that  respect  between  the  greater 
and  tbe  minor  municipal  corporations  is  a  dif- 
ference in  degrt«,  and  not  in  kiiid.  Wherever 
men  herd  tOffetberio  villages,  towns  ordtie^ 
will  be  found  more  or  less  of  tbe  lawless  aoa 
vicious,  BD<I  crime  and  vice  are  plants  wblch 
flonrfsb  best  in  the  darkness. 

So  far  as  lighting  the  strei-is,  alleys  and  pub- 
lic places  of  a  municipal  corporation  is  con- 
cerned, we  think  that,  independently  of  any 
ttatutory  power,  tbe  municipal  authorities 
bave  inherent  power  to  provide  for  lighting 
tbem.  If  so,  uole»8  their  discretion  is  coo- 
trolled  by  some  express  statutory  restriction, 
Ibev  i^ay  in  tlieir  discretion  provide  that  form 
of  Uebt  which  is  beat  suited  to  tbe  warns  and 
Uie  financial  condition  of  tbe  corporatioo.  It 
is  well  sealed  Ibat  tbe  discrelfiHi  of  municipal 
oorporations  within  tbe  sphere  of  Uieir  powers 
la  not  sulfj-wt  to  Judicial  control,  except  iu 
cases  where  fraud  Issbown,  or  where  the  powt-r 
or  discretion  is  being  grossly  abused,  to  tbe 
Oppn-Mtonof  the  Citizen.  Valparaitov.  Oard- 
ntr,  97  Ind.  1,49  Am.  Bep.  4lft:  IS  Am.  A 
Eng.  Encjclopk.  Law,  1046,  and  autborltlea 
there  cited. 

y^.tjevt  see  no  good  reason  why  tbey  may 
not  also,  without  statutory  auiborliy,  provide 
and  msintaln  tbe  necessary  plant  to  fcenerate 
and  suppl.v  the  electricity  requlr^.  Possess- 
ing authority  to  do  the  lighting,  that  power 
carries  with  il  IncldeDtaUy  the  nirtber  power 
to  procure  or  furnish,  whatever  is  necessary  for 
the  produetloo  and  dissemination  of  the  light. 
Tbe  only  auHiority  cited  which  bplds  s  con- 
trary docirltic  (■  that  of  Spaultting.  T.  Aoted^y, 
\m  Mass.  m,  10  L.  R.  A.  857. 

'We  are.  however,  unable  to  recognize  tbe 
validUjl,0)EiUM  FeasoniQg  in  that  ca^,  We  are 
unabk  totseo  the  analogy  between  tbe  City  of 
Boston,  because  anthorized  to  light  iu  streets, 
engagipg  ia  whale  flsbery  to  procure  oil  for 
that  puipoae,  or  tbe  other  supposed  cases,' and 
tbegenrraiionand  supply  of  electricity. 
Uicity  is  not  a  oommodi^wbtch  oaabe  bought 
in  ^h»  «erkets  wsd  Uapsported  txom.  plaee  to 
iplao*.  Tike:«IL  We-lake  ludioial  notice  of  the 
14  L.  R.  A. 


laws  of  nature  and  of  nature^s  powen  and 
forces,  and  therefore  take  judicial  Dotloe  of 
ib^  which  Is  known  as  eleciricity,  and  of  Ita 
properties^  Not  of  course  of  the  various 
methods  of  generating  and  transmitting  tx 
using  it,  but  of  tbe  thing  itself  and  of  its  nataie. 
As  in  many  other  cases,  here  tbe  judicial  pi»- 
sumption  outruns  the  fact,  and  we  are  supposed 
to  know  and  to  take  judicial  notice  of  more 
than  we  can  In  fact  know  in  the  present  state 
of  scientific  knowledge.  We  muit  know,  how- 
ever, tbat  it  cannot  be  generated  and  trans- 
ported from  place  to  place  as  we  can  procnreaod 
traosport  oil.  clothing,  etc.,  and  it  can  only 
be  conveyed  from  the  place  where  it  la  gener- 
ated to  where  it  la  needed  for  lighting  tbe 
streets  or  totbe  numerous  inhabitants  of  aclty, 
80  as  to  enable  thcra  to  use  it  as  a  general  illu- 
mioant  by  invoking  and  exercising  the  power 
of  eminent  domain. 

Tbe  corporation,  possessinK  as  it  does,  the 
power  to  generate  and  distribute  tbroughoat 
Its  limits  electricity  fortbellghtingof  itastreets 
and  other  public  places,  we  can  eee  no  gocNl 
reason  why  it  may  not  also  at  the  same  time 
fumiah  it  to  tbe  iuhsbitants  to  their  resi- 
dences and  i>laces  of  busincAS.  To  do  so  is, 
in  our  opinion,  a  legitimate  exercise  of  the 
police  power  for  tbe  preservation  of  property 
and  bealtb.  It  is  averred  in  the  complaiot 
tbat  tbe  lif^bt  which  the  city  proposes  to  fur* 
nish  for  individual  use  is  tbe  incandescent 
light.  Here,  again,  is  a  fact  ot  which  we  are 
authorized  to  take  judicial  knowledge.  A  li^t 
thus  produced  is  safer  to  property  and  more 
oonduclve  to  bealth  than  the  ormnaiy  Ugbt. 
Produced  by  tbe  heating  of  a  filament  of  car- 
bon to  tbe  point  of  incandescence  in  a  vacuum, 
there  is  nothing  to  set  property  on  fire  or  to 
consume  the  oxygen  in  tbe  surrouodlac  air 
and  thus  render  it  less  capable  of  austaudng' 
life  and  prvaervlog  health. 

But  little  authority  baa  been  dted  beariiie 
oo  tbe  precise  qoesUoa.  and  we  have  been  aUe 
to  flud  but  Utile.  Tbe  case  of  Uauldin  v. 
OnenvilU,  88  d.  C.  1,  8  L.  R  A.  291,  has  been 
cited  by  tbe  appellee.  Tbat  was,  like  Ibis,  n 
suit  by  taxpayers  of  tbe  City  of  Qreenville  to 
restrain  the  ciiy  council  from  purchasing  and 
opeialing  an  electrio-ligbt  plant  to  hjgbt  tbe 
streets  and  nablic  buildings  of  the  aly.  and 
from  using  it  for  lifting  private  midencoe. 
In  tbatcase  tbe  court  says:  "Tbe  ci^  has  ibe 
express  power  to  own  property  and  tbe  implied 
power  to  light  tbe  city.  .  .  .  Constdering 
tbat  some  discretion  as  to  the  nHMle  and  manner 
should  be  alloired  the  monlcinlity  in  curying 
out  the  conceded  power  to  light  tbe  streets  ot 
the.city,  we  hold  tbat  tbe  purchase  of  tbe  plant 
was  not  uffra  vire$  and  void,  so  far  aa  It  was 
designed  to  produoeelectrictty  suitable  fwud 
useoin  ligbt^og  the  atreets  aod  pob&e  build- 
ings of  tbe  city." 

The  court,  however,  denied  tbe  right  to  fnr^ 
nish  tbe  light  to  the  individual  <itlaeB.OD  tiw 
ground  that  to  do  so  would  be  antuing  into 
privaM  bualnsss.  oulaldeof  tbe  scope  of  tbe 
city  govern meoL  Tbe  court  refers  to  the  Uok 
of  authority  oo  tbe  precise,  question  aod  tbat 
it  ii  largely  a  question  of  first,  impraisiai  with- 
out aunority. 

,  TJi«case.of  TAovqMM-ilbHffoa,  AEoelnv  £. 
Oft  V.  Jtew.  48  Fed.  Rep.  738,.wa»nMdt  to 
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vaiqin  Um  CtHy  of  Newton  fn«n  pnrchaMDy 
and  operatfnk  an  electric-llgbt  plant  and  fur- 
DMbing  the  if^t  So  (he  inbaUtants. 

The  odIj  atatutoi?  authorilT  claiiaed  by  tbe 
City  la  u  roIb>iirji:  '  'To  estabiiah  and  maintaio 
gas-works  or  electric-ligbt  [rfants,  with  all  tbe 
neceasary  poles,  wires,  burners  and  otber  requi- 
dtcs  of  aaia  gas- works  or  electric-light  plants. 
Acts  3S  6en.  Assem.  (Iowa)  p.  16. 

It  will  be  observed  tbat  this  Statute  does  not 
Id  (eriDs  confer  aov  power  not,  in  our  opinion, 
as  above  stated,  induded  among  tbe  implied 
powers  of  municipal  corporations.  Tbe  court 
says:  "It  is  also  urged  tbat  the  city  baa  only 
the  aathority  to  erect  an  dectrio  plant  for  tbe 
purpose  of  ligbtiDg  tbe  streets  and  public  places 
al  tbe  city  and  is  not  autborizea  to  furnish 
•Itobt  for  use  in  tbe  houses  and  stores  of  its 
atizenn.  .  .  .  Itbas  been  the  uniform  rule 
that  a  city,.  In  erectinfr  gas-works  or  water- 
works, is  not  limited  to  furnishing  gas  or  water 
for  use  only  opoo  the  streets  and  other  public 
places  of  the  ci^,  but  mi^  /nroi^  tbe  same 
for  private  use;  and  tbe  statutes  of  Iowa  now 
place  eleotric-ligbt  plants  In  the  same  cate- 
gory." 

The  case  of  Smith  v.  HathsiUe,  86  Tenn.  464, 
7  It,  R.  A.  469,  is  also  in  point  as  to  the  princi- 
ple involved.  The  charter  of  tbe  City  of  Nasb- 
ville  contained  tbe  following  in  its  enumcraUon 
of  the  powers  conferred  upon  the  city:  "To 
provide  tlie  city  with  water  bv  water- works, 
witbin  or  beyond  tbe  boundaries  of  the  city, 
and  to  provide  for  tbe  prevention  and  extin- 
fHiisbment  of  flres  and  organize  and  establish 
tire  oompanies." 

Acting  under. tbe  aathority  tbua  conferred, 
tbe  dtj  catabllsbed  water-works,  and  In  addi- 
tion to  making  provision  Cor  tbe  extincuish- 
mentof  flres^  it  furnished  water  to  the  citizens. 
The  rif>bt  to  do  this  was  disputed  and  formed 
the  principal  .sublet  of  controversy.  The 
court  said:  "Nothing  should  be  of  greater 
ooocem  to  a  municipal  corporation  tCMn  tbe 
pneerntlon  <tf  the  good  healtb  of  the  inhaU- 
tanta.  Nothing  can  be  more  conducive  to  that 
end  than  a  regular  and  sufficient  supply  of 
wbolesome  water,  which  common  observation 
teadies  alt  cvi  be  fornished  hi  populous  dUea 


only  through  the  inslmmentaUty  of  welt 
eqmpped  water-works,  Hence,  for' a  city  to 
meet  such  4  demand  Is  to  perform  a  public  act 
and  confer  a  public  blessing.  It  is  not  strictly 
a  govemmenial  or  municipal  function,  which 
every  municipality  Is  under  obligations  to  as- 
sume and  perform,  but  it  is  very  closely  akin 
toH  and  should  always  be  ref»gnized  as  within 
the  scope  of  its  authority,  unless  ej^cluded 
some  positive  taw.  .  .  .  It  is  the  doing  of 
an  act  for  tbe  public  wenl — a  lendiog  of  cor- 
porate property  to  a  public  use.  ...  It 
cannot  be  hela  tbat  the  city  in  doing  so  is  en- 
gaging in  8  private  enterprise,  or.  performing 
'a  mumdpal  function  for  ^  private  end. 
.  While  tbe  autiioriileBon  tbe  precise  question 
are  meager,  we  think' the  weight  of  authority 
as  well  as  of  .  reason  tends  to  sustain  the  right 
of  the  municipality  ihioueh  its  proper  ofDcers, 
acting  in  the  exercise  uf  a  sound  discretion,  to 
furnish  light  as  well  as  water  to  its  inhabitants, 
not  only  10  its  public  phces,  but  in  their  pri- 
vate houses  and  plact-s  of  business. 

An  additional  question  Is  presented  and  d!s- 
cussed.  It  is  shown  by  the  avermeati  of  the 
complnint  that  sucb  action  as  the  city  authori- 
ties have  taken  aud  arc  proposlag  to  tiike  is  by 
virtueof  a  resolution  adopted  by  thecitycouo- 
cll,  and  not  by  virtue  of  an  onMnance,  and  that 
if  the  City  is  authorized  to  erect  and  operate 
an  olectnc-liglit  plant,  it  can  only  do  so 
virtue  uf  an  ordinance  duly  enacted. 

In  so  far  as  the  city  derives  any  authority 
from  th«  Act  of  March  8, 1883  (Elliotl's  iSupp, 
§  794  et  aeq.),  it  is  authorized  to  act  either  by 
resolution  or  ordinance;  but  aside  from  the 
statute,  where  tbe  city  council  has  power  to 
act  in  a  given  case,  and  Its  charter  does  not 
prescribe  tbe  manner  of  actfon,  it  m  ly  accom- 
plish Its  purpose  by  resolution  as  well  as  by 
ordinance.  Note  to  Bohinson  v.  Franklin, 
84  Am.  Dec.  682,  and  authorities  there 
cited. 

The  court  erred  f  n  overruling  the  demurrer 
to  Uie  complaint. 

TSe  eatue  i*  TMeraed,  at  the  costs  of  the  ap> 
pellee,  with  Instructions  to  the  drcolt  court  to 

sustain  the  demurrer. 
Rehearing  denied. 


MASSAOHUSiBTTS  SUPREME  JUDICIAL  COURT. 


Bdwaid  31  LOMBARD,  OoaMlan  of  Fda- 
tiab  Ely, 
e. 

lAOy  A.  MORSE.  ' 
.Mass.. 


t*  ABMitioB  la  the  nMw  ofKa  tasue 
wMrdaaasrbebroni^  fet^UsgmrdiAD 
to  flat  flflUe  Crsm fer&obtaUMd  Croon  him  by  fraud 
while  be  was  Insane  by  a  woman  whom  be  mar- 
rted  tlieiiact  dtojr but  tbe  iruavJlaa  eumot  mUn- 
taia  tbs  aoUon  iff  bis  owm  name. 

8.  AbUl  bar«h*n«nUwa«f|Ml^wne 
pT—p  to  sat  fsloe  ttanafers  of  hto  propeiitr 


MotiL— llie  v*ry  OTrtenSlv©  review  in  tbe  above 
«plDtaikordliMttlborme0oii>IMitt»e«*aB<i>ebrhift- 
imc  acUoos  tm  ttoname  of  ItmneltertonsifWMtaaB 
MonQteUoD  an  the  aehlaab 
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oMaiD«4  Ijf  frend  xamj  be  amended  by  enbsfi* 
tutlay  the  ward  as  pUnUfl. 

tDeoember  10, 1»L) 

REPORT  by  the  Superior  Court  forHamp- 
den  CounQr  of  s  jsuit  brought  by  the 
guardian  of  an  insane  person  ko  set  aside  a 
transfer  of  property  all^^  to  have  been 
fraudulently  procurel  from  him,  after  making 
a  ruling  that  the  bill  coukl  not  be  otaiotainea 
in  the  name  of  the  guardian.  Dis/^iMed  un- 
amended  in  aeeordanu  tDiih  the  ■ptrmiMion 
gitm  tu  the  court. 

The'Oill  alleged  tbat  Ely  made  conveyances 
and  transfers  to  defendantt  And  that  00  tbe 
next  day  a  pnteqded'  varriage  was  entered 
tntp  .hefcveeo  Iheqii  tbat. el  the  tiote  oX  naid 
transfers!  lMiwaa.«m  cwsinco  ibH  teea  «a 
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inwoe  person  and  that  said  craTeyaneea  snd 
transfefs  were  procured  by  undue  Ibfiaence 
and  fraud,  eod  prayed  that  the  cooveyances 
and  transfeia  be  set  aside  aod  for  ao  account- 
iug.  Tbe  answer  set  up  the  Talidity  of  the 
marriage,  denied  thiilDsaDity,  undue  influence, 
and  fraud,  and  further  denied  the  right  of 
plaintiff  as  guardtaQ  to  maintain  the  bHI.  Tfae 
court  below  ruled  in  accord anc«  with  the  last 
contention  and  at  plaintiff's  request  reported 
tbe  case  for  the  conddetBtion  of  the  Supreme 
Judicial  Court. 

Further  facts  appear  In  tfae  opinion. 

Me»tn.  Jajoes  Bliw  and  Oeor^  H. 
StMun*  for  plaint. 

MmrM.  RobiiMoa  A  Robinson*  for  de- 
fendant: 

A.  guardian  appointed  by  our  laws  is  tbe 
mere  agent  of  his  ward,  having  an  authority 
not  coupled  with  an  interest. 

Cranby  v.  Amherst,  7  Mass.  1;  Manson  t. 
F«lton,  13  Pick.  211. 

The  action  should  be  In  the  name  of  the 
'ward  1^  his  guardian  as  next  friend. 

Scmn  V,  t<kinner,  10  Mass.  348;  Bi<^  y. 
Chapman,  10  Allen,  483;  Jennings  v.  Collins, 
99  Mass.  29;  French  v.  Marshall,  136  Moss. 
IM;  Chandler  v.  Simmons,  97  Mass.  608. 

In   MaseBCbU!<etts  probate  courts  appoint 

Suardlsjis  of  lunatics,  and  lunatics  sue  and 
efcnd  in  equity  by  their  guardians. 
Story,  Eq.  Fi.  8th  cd.  g  65,  and  note. 
In  New  York,  by  statute,  the  court  of 
cbanceiy  has  tbe  care  and  custody  of  lunatics 
and  entire  jurisdiction  over  the  subject  in  all 
its  ccueral  relations. 

nid. 

Therefore,  the  dedsions  in  New  York  are 
not  in  point  under  oar  statute. 

Tbe  hiUBttc  should  be  made  a  party  to  the 
suit,  otherwise  he  cannot  be  bound  by  the  de< 

crce. 

1  Dan.  Cb.  Pr.  pp.  11,  79,  and  notes. 
'   iii  reference  to  the  maxim,  that  no  man  can 
be  heard  to  stultify  himself,  see— 

1  Siory;  Eq.  Jur.  9th  ed.  g  329.  and  note. 
'  '  In  mooem  times,  the  English  courts  of  law 
aeem  inclined  to  escape  from  it. 

See  Dan.  Ch.  Pr.  pp.  11,  79,  and  note; 
Mitchell  V.  Kingman.  6  Pick.  481. 

Even  in  the  New  York  courts  it  Is  to  be  ob- 
served that  tbe  suit  must  be  in  the  name  of  tbe 
ward,  with  the  sidgle  e»»pti6n  of  theWuH  by 
a  committee  of  a  lunatic  to  set  aside  a  deed  or 
the  ac«.of  mob  lunatic  upon  the  ground  of  bia 
incompetency. 

Bradlq/  v.  Amidori,  10  Paige,  285,  4  L.  ed. 
958;  McKiUipv,MemUip,B^Th.im;  Person 
V.  Warren.  14  Barb.  488;  Gorham  T.  Gorham,- 
SBarb.  Cb.  24,  6  L.  ed.  801.  '  I 

The  rule  ts  to  be  understood  of  acts  done  hj 
the  Itraatic  to  tbe  prejudice  of  otbeni,  but  not 
as  to  acts  done  by  blm  to  the  prejudice  of  him- 
self. 

Attif  Oen.  T.  ParkAurat.  1  Cas.  in  Ch.  112; 
Sidter  T.  Bidler,  1  Eq.  Cas.  Abr.  879:  1  Story, 
Ea  Jur.  820. 

In  New  Hampdilre,  it  whs  early  held  tbat  a 
mHt  may  be  iUMtuled  1^  the  guardian  In  tbe 
ne  of  the  ward. 

Langv,  WMOden,  •  N.  H.  480. 

The  mle  baa  neter  beeb  a|^lied  or  knowingly 
recognized  in  eqtiitf  ta  If  assacbuaeMiB. 
24L.aA. 


Barker,      delivered  the  opinion  of  tbe 

conrt: 

The  defendant  Is  the  wife  of  the  pMotifTs 
ward.  The  bill  alleges  tbat  while  the  ward 
was  insane,  and  Incapable  of  making  transfen 
of  property,  on  the  day  before  the  marriage, 
tbe  deicnoaot  fraudulently  procured  convey- 
ances and  transfers  of  all  on  {Httperty  to  ber- 
self.  The  question  raised  b  whether  the  bdl 
to  avoid  these  convCTaoces  and  transfers  can 
be  maintained  by  tbe  guardian  in  bis  own 
name.  There  is  no  allegation  tbat  he  bad 
made  expenditures  or  incurred  obligations, 
expecting  to  be  reimbursed  out  of  tbe  property. 
The  title  to  tbe  property  of  tbe  wan)  does  not 
pass  to  tbe  guardian.  Re  has  Its  care  and 
management  only.  His  position  is  that  of  an 
agent  or  attorney,  not  tbat  of  an  assignee  or 
trustee.  Pub.  Stat.  cbap.  139,  §€4,  11. 80.  He 
is  to  "appear  for  and  represent  his  ward  In  all 
IcRal  suits  and  proceedings,  noless  another  per- 
son is  appointed  for  that  purpose  as  guardinD 
a^  litem  or  next  friend.  Pub.  Stat.  ehap. 
189,  g  29. 

The  general  rule  tbat  tbe  ward  is  to  be  made 
tbe  psrty  in  suits  which  concern  his  title  is 
clear  and  well  settled.  Brown  v.  Chnee,  4 
Mass  486;  Winsloie  v.  WinHow,  7  Moss.  96; 
Qranby  v.  AmherH,  Id.  1;  Bomety.  BPHnner,  16 
Mass.  848;  Maroon  v.  Felton.  18  Plek.  Sll; 
Hiefcey.  Chapman,  10  Allen,  469;  Chand'er  v. 
Simmons,  97  Moss.  SOS;  Jennings  r.  Collins,  99 
Mass.  29;  French  v.  Marshaa,lifi  Mass.  5»4; 
Jfy^rv.  Tighe,  151  Mass.  854. 

With  the  exception  of  the  cases  of  Warfield 
V.  Fisk,  136  Mass.  219,  and  Richmond  v.  Ad- 
ams Ifat.  Bank,  162  MftSS.  859,  there  has  come 
to  our  attention  no  instance  of  aoefa  an  actloa 
in  our  courts  In  tbe  name  of  the  gaardlao.  In 
Uie  former  case  tbe  point  was  not  raised  or 
open,  «nd  in  tbe  latter,  as  there  were  other 
grounds  for  dismissing  tbe  bill,  the  court  ex- 
pressly declined  to  consider  how  far,  ff  at  alT, 
the  exception,  which  tbe  f^inilff  claimed  to 
autboiize  the  briogiiw  of  tbe  bill  la  bis  own  - 
name,  prevailed  in  tl^u  Commonwealth.  The 
precedents  favoring  such'  an  exfvptlon  are 
found  in  England  and  In  New  York,  where 
committees  are  appointed '  for  persons  of  no- 
sound  mind,  aud  are  founded  in  part  upon  the 
doctrine  tbat  the  committee  acquires  some 
right  in  the  ward's  estate,  and  In  part  upon  the 
ancient  tbeorr  that  no  mab  can  be  heard  to 
stulUfy  himself.  1  Daniell.  Ch.  Pr.  9.  88;  1 
atpry.  Eq,  ?1.  64.96;  Ort/^v-  Messtre,  7 Jobna. 
Ch.  139,  S  I.,  ed.  247;  Gorham  v.  Gorham,  S 
Barb.  Ch.  24,5L.  ed.  801. 

We  bave  seen  that  here  the  guardian  has  no 
title  or  interest  in  the  ward's  estate.  Both  in 
England  and  in  New  York  the  lunatic  may  t>e 
joined  with  bis  commiitee-  the  rule  against 
self  sMlli&stlon  b«u«  betdlBappHokble  id  acu 
done  to  the  prejudice  of  eab's  self.  JBMbr  v. 
Ridter,  1  Eq.  Cas.  Abr.  BTS.  pi.  B:  thrkmm  v, 
Gorham,  tvpra. 

In  Lang  v.  Whmm,  9  N.  H.  486.  the  rea- 
sons /or  tfae  rule  itself  were  declared  to  be  "so 
exceedla^y  quahrt  and  aQphtotinl"  •■  to  make 
it  unuecnsary  to  examine  their  fkllary,  and  It 
was  held  tbat  ao  action  at  law  may  be  brourbt 
by  an  Insane  person  in  bis  own  name  to  avoid 
his  deed.  In  Bamrn  v.  Stimner,  aupra,  tbe  de- 
mandant was  permitted  to  diow,  ^oa  iba 
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<|uesttoD  of  avoiding  his  de«d,  ttat  fae  was  of 
feeble  noderstandiDff.  There  is  therefore  Oo 
^ood  reason  for  making  a  genersl  ezceptioo 
allowing  a  guardiaa  to  sue  in  hia  own  name  to 
avoid  the  deed  at  bis  insane  'va.td;  and  there  is 
tfaejErave  objection  that,  the  ward  not  being  a 
party,  tbe  decree  woold  not  Und  him  should 
be  recover  his  reason,  nor  those  who  would 
aucceed  to  bts  ^tHte  upon  his  death.  Qarham 
T.  Gorfiam,  8  Barb.  Ch.  85,  5  L.  ed.  806. 

In  the  present  case,  upon  the  allegations  of 
tbe  trill,  tbe  defendant  perpetraled  s  gross 
f  rand  by  which  she  Obtained  a  colorable  title 
1o  all  the  property  of  an  insane  old  man,  and 
then  led  hint  immediately  into  marrvlng  ber. 
Tbe  msTTiage  can  only  be  declared  void  In 

fi^o^eedtnl!8  iDStituted  for  that  purpose  in  the 
feame  of  both  parties,  (Pub,  Stat.  chap.  146, 
%  9:)  although,  if  tbe  allegations  of  the  bill  are 
true,  there  wa^  no  marriage.    Pub.  Stat  chap. 
.  145.  §  5. 

The  bill  implies  that  proceediuRa  to  test  the 
-validity  of  tbe  marriage  have  been  Instituted. 
But  It  may  well  be  that,  while  there  was  such 
fraud  or  undue  influence  as  would'  be  suffl- 
cient  to  avoid  the  transfer  of  property.  It  would 
not  be  sufficient  to  avoid  ttte  marriage.  As 
-was  said  in  Fom  V.  Fom,  13  Allen,  36, 38,  the 
law  regards  the  mhrrfagfe  contract  as  one 
which,  "from  Its  peculiar  nature,  and  on  the 
grounds  of  public  policy,"  is  "rtpecially  sa- 
cred and  Iirviolable,  and  which  cnnnot  be 
avoided  of  set  aside  on  the  ground  of  fraud 
except  on  the  most  plenary  and  satisfactory 
proof  of  deceit  and  fmposItloD  tonching  mat- 
ters  which  constitute  Che  oAentialia  of  -fbe 
marriage  relfttfon."  The  rale  with  icference 
to  property  is  not  the  same;  and  it  is  possible 
ihiit  where  one'has  been  despoiled  'of  his  prop- 
erty by  the  fraud  or  'undue  influence  of  a  wom- 
ao,  and  a  cocftinuatlon  of  the  same  fraud  or 
Influences  Induces  blm  to  marry  her,  the  rules 
of  law  mayavold  the' conveyances,  btitiiotthe 
marriage,  ^f '  a  furtfapr  coTttlnuatlon  of  the 
flsmc  fraud  pty^vents  blm  from  moving  to  set 
the  conveyance  aside  duflo^  his  life,  whether 
the  widow  would  be  estopped'  from  claiming 
her  usual  lights,  is  a  question  on  which  we  In- 
timate no  opluion.  -  However  that  may  be. 
there  must  w  some  way  In  which  the  man  in 
bis  lifetime  may  be  restored  to  the  possession 
of  bis  own,  withoat  regard  to  what  may  be> 
come  of  the  property  after  bis  death,  ana  not- 
withstanding the  fact  that  tbe  marriage  may 
DOt  Ik  void.  If  It  were  true  that  marriage, ' 
ipto  facto,  condones  fraud  perpetrated  by 
either  of  the  cootractiu^  patties  upon  the  other 
before  the  marriage,  that  doctrine  would 
equally  bar  tbe  remedy,  whether  pursued  in 
the  name  of  the  ward  or  of  the  guardian,  dut 
there  is  no  such  doctrine.  Transactions  by 
which  tbe  properly  of  a  woman,  while  mar- 
riage is  in  coDtemplation,  is  put  away  in  frand 
of  the  settlement,  are  clearly  remediable  in 
equity  during  the  coverture.  Marriage  cannot 
have,  the  eit&it  of  condoning  a  previous  fraud 
unless  the  husband  has  mental  capacity  to  ena-. 
ble  him.  If  unmarried,  to  make  a  valid  condo- 
nation. Condonation  cannot  sprlDg  tmm  a 
mind  Incapable  of  ratifying.  Whether  or  not 
there  has  been  condonation  depends,  not  upon 
tbe  fact  of  the  validity  of  a  marriage,  bat  upon 
whether  tbere  have  beeo  acts  or  wmfds  which 
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would  work  oondonaUon;  and  the  effect  of 
even  an  express  ratification  would  be  dftotroyed 
by  showing  nnsoundness  of  mind  or  nndoe  in- 
fluence. Upon  the  allegMtlODB  of  the  Mil,  the 
plaintiff's  ward  has  been  dqnlved  of  Us  wbole 
property  by  a  fimnd  whlcli  stands  uncondoned 
and  from  toe  effects  of  wbldi  it  wouM  be  gross 
injustice  to  deny  him  [wacticable  relief.  If  be 
cannot  sue  in  hu  own  name,  it  might  be  better 
to  allow  the  gnardiao  to  maintain  tbe  present 
bill  than  to  deny  the' ward  justice,  although 
this  remedy,  as  we  have  seen,  would  be  m- 
complete.  The  doctiloe  that  bnsband  and 
wife  could  not  sue  each  other  was  founded 
upon  the  theory  that  they  were  one  person  In 
Jaw,  and  la  supported  by  weighty  conaidera- 
tloDS.  Our  statute  whicb  aiil  liorizcs  a  married 
woman  to  sue  and  be  sued  in  the  same  manner 
OS  it  she  were  sole,  expressly  provides  that  tbe 
section  wlUch  confers  the  authority  shall  not 
be  construed  to  authorize  suits  beiwe^,, hus- 
band and  wife.  Pub.  Btat.  chap.  li7,  §  7. 
This  court  has  pointed  out  dillic  til  tics  whicli 
may  arise  in  such  softs,  {Lord  v.  Parter,  S 
Allen,  137,  180,}  and  has  In  one  case  impliedly 
intimated  an  ooinlon  Aat  they  may  prevent  a 
wife  from  maintaining  any  action  wbatover 
agstost  her  husband.  Beuaett  v.  Bamti,  113 
Mass.  00.  Bat  there  ate  oases  In  oar  reports 
in  which  a  husband  and  ^Ife  have  been  ad- 
versary parties  in  suiu  In  eguily.  Aper  v. 
Aj/rr,  IS  Pick.  837;  8(ott  v.  Band,  115  Hass. 
104.  ■  ■ 

It  is  thoroughly  settled  In  Englaxlth^  the 
busband  and  wife  may  sue  each  other  1ta.equltv 
intawseonoemingsepaTaieiwoperty.  llVmbi. 
Eq.bk.  I.chap.  S,  ft  6.  nofa  p;  Mitf.  Ch.  PI.  «th 
Am.  pd.  p.  SO.  note  1;  Oalv.  Pariles,  '9d  ed.  p. 
408,416;  1  Daniell,  Ch.  Pr.  179:-  (fonwrv. 
Wamar.  1  Dick.  00;  Srwtj  v.  Broakt,  Prec.  in 
Ch.  36;  Ainalig  v.  MedliMtt,  18  Ves.  Jr.  9W: 
Bart  V.  Pirrit,  lO  Besv.  67;  Wate-v.  piark^  3 
Keen,  69:  DavitT.  J^nmt,  7  Bcav.  288;  Brwike 
T.  Brooke,  97  Ia  J.  Cb.  680.  And  Js  conse- 
quence of  the  Married  Woman's  Property  Act 
(1^),tbey  may  maluiRlB  aotionsat  law  against 
each  other  in  respect  of  Mperate  property. 
Butl^v  Bytter,  L.  R.  16  Q.  B.  I>lv.  874, 878; 
L.  R.  14  O.  B  Div.  881. 

In  New  York  and  in  Michigan  bills'ln  equity 
have  been  maintained  by  a  wife  against  ber 
husband  to  sA  aside  conveyances  of  her  sepa- 
rate estate  obtained  after  ooveriare  by  his 
fraud.  ifVyv.  ^,7Paigei461,  4L.  ed.  281; 
St(te$r.  SUlet,  14  Mich.  73.  The  doetriM  is 
sometimes  stated  io  general  words  thathusbaad 
and  wife  may  aaeeach  other  in  equity.  Gan- 
nWv.  AldUs,  3  P.  Wmi.  MS,  84i;  Story.  Bq. 
PI.  ft$  69,«S;  » Story,  £q  Jur.  g  1S68.  The 
doctrine  of  the  English  authorities  cited  above 
does  not  go  so  far,  and  other  authorities Umit 
tbe  right  to  oases  in  which  qnestiwsooocefii- 
Ing  property  arise  between  husfaattd  and  wife. 
1  Pom.EtT.S  00. 

But  the  conteation  here  to  whether  tiie 
property  which  tbe  bill  seeks  to  r^lm  Is  the 
separate  property  of  tbe  defendant,  or  whetlier 
it  IS  in  fact  tbe  property  of  tbe  husband,  and 
ought  to  be  restored  to  him.  This  isaquestioQ 
which,  under  the  more  limited  Tiew,  may  be 
tried  io  asttit  in  equity  between  tbe  husband 
and  wife. 

Without  going  further,  we  think  that,  upon 
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tlw  faots  alleged,  the  guai<UaD  may  maiotain  a 
bUI  for  relief  lo  the  name  of  bis  ward.  If, 
(beiefore,  be  sfaall  ask  to  ameodb^  substilut- 
iog  tbe  name  of  bis  ward  as  plaiotiff.  be  is  to 
be  alloiml  ao  to  do.  Otherwise,  tbe  UU  Ls  tp 
be  dismissed,  with  coats. 


A.Dnle  REDIGAN,  by  Next  Friend. 
BOSTON  ft  MAINE  RAILROAD. 


.Han.. 


A  mere  licensee  Injured  in  the  dark  l>y 
fhrlH^g  through  an  open  trap  door 
wbUe  croastag  tbe  platform  of  a  railroad  station 
vblch  the  oompony  allows  people  to  me  as  a 
abcurt  out  betweeQ  public  etroeta  oaooot  reoorer 
danuwea  tram  the  company  althonffh  m  light  or 
barrier  was  placed  at  the  open  tnff. 

(HoTOnherSSw  Un.> 

EXCEPTIONS  by  ptelDtiff  to  rulings  of  tbe 
Baperioi  Court  for  Worcester  County  di- 
rectiog  a  Terdicl  ia  favor  of  defeodant  m  an 
actioD  brought  to  recover  damages  for  persoiMl 
fajartea  allegfd  to  have  been  caused  by  de- 
f«idani'8  negligence.  OoerruM. 
The  facts  suffl^ieutly  appear  in  the  opinion. 
Mmn.  Thomaa  O.  Kent  and  Oeorir« 
T.  Ommmy  for  plaintiff. 
Mr.  Frank  P.  Goaldinir*  for  defendant: 
The  case  is  clearly  disUngnishable  from  cases 
where  a  croeslng  baa  been  constructed,  and  a 
way  laid  oat,  or  suffered  to  exiit,  oonnectiDg 
public  ways  or  squares,  such  aa-^ 

Siceeng  v.  Otd  Votong  A  N.  B.  Co.  10  AUeu, 
868,  67  Am.  Dec.  644;  Murph$  v.  Botton  A 
A.  R  Co.  188  Mass.  131;  (/Connor  r.  Boston 
Corp.  186  Mass.  852;  Sanka  y.  BoaUm 
A  A.  a.  Ob.  147  Mass.  405;  Botmet  y.  I>rev>, 
ISl  Haas.  578. 

The  use  of  tbe  premises  as  a  passageway  by 
•traogen  was  a  matter  in  which  the  defendant 
was  uMolately  passiTe,  and  from  which  Both- 
ing  is  to  be  inferred  in  favor  or  in  aid  of  the 
plaintiff, 

Johnson  r.  Boston  A  M.  B.  Co.  135  Haas. 
75;  MeOnary  v.  Antoa  AM.R.Of.nL.K 
A.  860.  168  Mass.  800. 

The  followiog  oaaes  an  dted  opon  the  gen- 
eral propositloD  that  the  }n«iniaeB  were,  in  no 
•en BO,  apparently,  a  public  way: 

Gillis  V.  Pmnsuhania  fi.  O?.  Pa.  120,  08 
Am.  Dec.  817;  Morgan  v.  Btanm/tvania  B. 
Gs.  18  BlHtchf.  288;  JfieMtm  y.  &ie  B.  Oo. 
41  N.  Y.  626. 

The  fitalDtifl  hdag  either  a  treapasaer,  or  on 
tbe  premiacB  merely  tiy  tbe  pmniesioa  or  aaf- 
fehineeof  the  defeninnt,  cannot  reeover  for 
any  unsafe  condition  of  the  ptatfomi. 


Noca— F(v  notes  oaduty  to  keep  mllway  plat- 
forms safe,  see  Kelly  v.  Vapbsttan  K.  Oo.  rK.  T.)  8 
L.  R.  A.  n;  LoulPvine.  N. A.  ft  C.  R.Co.V.  Utotis  and.) 
«  L.  R.  A.-  JIB;  Walker  v.  Vicksbttrr.  P.  ft  P.  IL  Oa 
(f«.  ABn.iTI,.  R.  A.  Ill:  PennsylTaitlaCo.  v.HB- 
Men  (1nd.>  ?  £.  B.  A.  W7.  i 

Fornix* on  ItabUltr  of  owper  of  prenlMB  tin*  In- 
jniies  to  mere  lloensees,  see  Oordon  v.  CNHnmlnBS 
(■•■flB.»eX.R.4t.M».  .  . 

J4L.aA. 


Morritsev  v.  JCtMem  R.  Oo.  128  Mass.  877, 80 
Am.  Rep.  688:  Wright  Boston  AM.n.\^ 
Idasa.  440:  Johnson  v.  Boston  d  M.  B.  Oo. 
supra:  Wright  v.  Boston  d  A.  B.  0».2  New 
Eng.  Rep.  725,  142  Mass.  396. 

Barkor.  J.,  delivered  the ,  opinion  of  Ibo 
court: 

The  railroad  station  at  which  the  acdrteot 
happened  ia  so  situated  that  Its  grounds  upon 
the  west  and  south  are  contiguous  to  public 
streets,  Prcscott  Street  on  tbe  west,  and  Lincoln 
Square  on  tbe  south.  Tbe  eroundsare  unin- 
closed,  and  their  surface  Is  of  substantially  tbe 
same  level  and  appearance  with  tbe  streets,  so 
that  no  line  of  demarcation  is  appareDt.  The 
station  building  is  surrounded  by  a  platform 
elevated  one  step  above  the  ground,  and  tbe 
platform  continues  soulberk  alongside  tbe 
railroad  track  to  tbe  street.  In  tbe  other  di- 
rection the  platform  is  distant  at  its  oorlbwest 
comer  about  35  feet  from  tbe  easiwly  Hoe  of 
the  oUier  street.  The  surface  of  the  station 
grouoda  between  the  streets  and  the  platform 
was  in  a  suitable  ocmdition  for  puhlfc  travel, 
and  was  very  much  uaed  by  teama  and  foot 
passengers  in  going  to  and  from  tbe  station, 
and  in  traveling  across  the  station  grounds 
from  one  street  to  the  other.  There  was  oo 
sidewalk  or  other  defined  footpath  oo  the  eaat 
aide  of  Preacott  Street  next  the  ataUm  pounda, 
but  there  was  a  brick  aldewalk  aa  (be  weat 
side  ot  PrescoU  Street  exteodiuc  to  Lincoln 
Square.  There  was  a  path  trodden  by  foot 
passengers  extending  dIagonaUy  across  Pres- 
oott  Street  and  the  northerly  portfoo  of  the 
open  station  grounds  towaru  the  oorthweat 
corner  of  the  platform.  The  roate  tUa 
path  and  the  platform  on  the  weat  and  south 
sides  of  the  station  building  and  thence  south- 
erly, by  the  platform  next  the  tracka  between 
tbe  northerly  part  of  Frescott  Street  and  tbe 
square  at  tbe  end  of  tbe  platform,  was  a  hun- 
dred or  more  feet  shorter  than  that  by  the  pub- 
lic streets.  A  large  number  of  peraons.  noc 
passengers  or  having  businesa  at  the  station, 
went  over  the  platform  daily  in  passing  by  this 
short  cut  from  one  street  to  the  other.  There 
was  DO  evidence  whether  tbe  defendant  made 
any  attempt  to  prevent  this  travel,  and  none 
that  it  permitted  it,  except  that  U  existed  in 
fact  liiere  was  also  evidence  that  many  peo- 
ple went  over  the  platform  on  the  east  nde  of 
the  station,  and  some  along  ot  between  the 
railroad  trac^,  when  goins  to  Lincoln  Square 
from  points  northerly  of  the  station.  Tho 
plaintiff,  for  seven  weeks  previous  to  tbe  acci- 
dent, bad  walked  over  tbe  platform  twicedatly 
each  way,  in  going  between  her  home  and  tho 
place  where  she  worked.  On  the  night  of  tiie 
acddent  she  was  walking  borne  from  the  shop 
by  her  usual  route,  leaving  the  shop  at  6  o'clock 
with  two  other  working  girls.  It  was  veiT- 
dark.  They  walked  on  the  sidewalk  on  the 
west  side  of  Prescott  Street  until  they  came  it> 
tbe  footpath.  Then  walked  over  the  patli 
acTQBS  Prescott  Street  and  die  station  grounds 
to  tbe  north  end  of  tbe  platform,  and  then  a 
short  diMaoce  aloog  the  platform  on  the  we«t 
side  of  the  station,  when  she  fell  into  a  bole  or 
opening  which  she  did  not  before  know  of  and 
1  wrt  see,  and  ao  waa  injured.  The  openinr 
Into  which  nn  fdl  wm  made  ligr  the  raising  at 
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■a  trapdoor,  which  formed  park  of  tli*  nlftt-' 
form,  and  which  opened  upon  stone  steps  feftd- 
itigto'tbe'eellarof  the  «t8tioD  bnlldingr  The 
trapdoor  bad  been  tipeo  for  an  lionr  or  mora 
Iwfore  the  arcident,  and  the  opeolDg  was  not 
guarded  by  anj  burrteror  ]igfa&,-Bi)d  tfaerewas 
BO  person  in  charge  of  ft  not*  ottier  'warnibg. 
*nie  plalnttfiT  knew  that  this  wa«  a  raDruad 
pssaenger  atatlon,  bad  seen  teams  drive  up  to 
tile  platfonto  lo  get  pasBengere  and  drunks,  md 
bad  been  to  this  una  other  passenrer  stutioDa 
coostmcted  in  R  sfanilar  manner  wttu  platfortns 
«n  the  outride.  The  question  is  whether, 
DpOD  the  facts  shown,  the  plaintiff  was  entitled 
to  go  to  the  jury,  a  Terdiet  for  the  defendant 
haviog  been  ddered  In  the  superior  rourt. 

It  cBDnot  be  said,  sa  matter  of  law,  tiiat 
the  iriMntffl  was  a  trespasMr.  She  knew  that 
the  place  where  she  was  traveling  was  not  a 
pnbnc  way,  bat  tbe  platform  of  a  railroad 
pasaenser  statton.  Rhe  was  not  a  passenger  of 
the  raOroad,  and  had  no  business  to  do  at  the 
atatioo.  bat  was  merely  uiing  tbe  atallon 
grovnda  and  platft^  as  a  abort  out  to  fadli- 
tata  her  passage  home.  Whether  ber  act  was 
or  was  not  a  trespass  depends  upon  the  attitude 
of  tbe  defendant  towards  her  and  those  who 
were  accostomed  to  use  tbe  station  in  a  similar 
manner.  -  It  may  properly  be  inferred  that  the 
defendant  knew  of.  and  passively  allowed,  (be 
plaintiff  aod  ttie  public  to  pass  at  their  pleasure 
across  the  station  grounos  and  the  platforms 
from  one  street  to  the  other.  On  the  other 
hand,  it  cannot  be  said  that  any  iovltatloo  or 
inducement  was  extended  by  the  defendant  to 
the  plaintiff  or  to  the  public  lo  use  the  station 
grounds  and  platforms  as  a  short  cut  in  travel- 
Tof^  from  street  to  street,  or  for  any  other  pur- 
pose than  that  for  which  they  were  designed 
and  adapted  in  connection  with  the  railroad. 
It  was  apparent  that  the  place  was  a  railway 
passenger  station,  and  not  a  way  for  foot  travel. 
No  arrangemeDt  or  fitting  of  the  grounds  or 
plntfotms  is  shown  which  would  convey  to  any- 
one the  Idea  that  the  platform  whs  a  part  of 
Prescott  Street  orof  Lincoln  Square,  or  of  any 
paidfc  nay,  or  that  those  In  chargeof  it  Invited 
Its  use  for  other  thah  railroad  purposes.  The 
platform  was  not  contiguous  to  Prescott 
Street.  It  led  from  Lincoln  Square  to  the  sta- 
tion building,  and  did  not  connect  the  two 
streets.  It  was  obviously  a  part  of  the  railroad 
station,  and  for  the  use  of  railroad  passengera. 
The  nse  for  wbldi  It  was  at^xurentlT  designed 
lequlred  the  land  to  be  left  open  and  easily  ac- 
ceulble  from  the  public  sfreeca.  Besides  this, 
the  plaintiff  knew  that  it  was  a  pHssenger  sta- 
tion, and  was  not  In  fact  Induced  to  believe  that 
abe  was  walking  over  a  public  way.  The  fact 
that  the  defendant  made  no  attempt  to  prevent 
travel  across  the  station  grounds  and  platform, 
as  a  short  cot  between  Ue  pnUIc  streets,  was 
not  an  invitation  to  use  them  for  that  purpose. 
OttUigan  v.  Metaamet  mg.  Oo.  148  Mass.  537. 
3  New  Eng.  R».  705:  Seardtm  t.  Thamvton. 
149  Haas.  m. 
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-  li^fbllows  tbU  the  plaintiff's  rights  are  to  be 
determined  upon  the  theory  that  she  was  neither 
a  trespasser  nor  aperson  ibdiiced  or  faviltid  by 
the  defendant  to  enter  U4  premises,  but  a  licen- 
see merely,  knowingly  using  the  defendant's 
land  aod  structures  fqr  9  purpose  solely  in  ber 
own  interest,  and  for  which  she  knew  they 
were  not  Intended,  and  entering  upon  them 
without  Invitation,  and  without  rigbt,  by  her 
TolmitM7aet,'aod  with  tiie  bete  uufluMca  o> 
tbe  owner.  "Rie  eaas  Is  aot  one  of  aconeealed 
peril  or  of  a  trap  designedly  laid.  The  ex- 
ceptions do  not  show  that  tbe  door  was  not 
easily  distinguishable  from  the  platCcHin  of 
which  it  formed  a  part,  and  the  use  for  which 
it  was  designed  must  have  been  apparent  upon 
Inspection.  Tbe  general  mie  is  that  a  bare 
Iteehsee  has  no  cause  of  action  on  account  of 
dangers  existing  in  tbe  place  he  Is  permitted  lo 
enter,  but  goes  there  at  bis  own  risk,  aod  must 
take  the  premises  as  he  finds  them.  Brardon 
V,  Thompson,  149  Mass.  868;  Parker  v.  PorUmd 
Pub.  Co,  69  Me.  178. 81  Am.  Uep.  m. 

Ko  duty  Is  cast  upon  tbe  owner  to  take  care 
of  tbe  licensee,  or  to  see  that  he  does  not  ^  to  a 
dan^jcous  place,  but  he  must  take  his  per- 
mission with  its  coucomitbnt  conditions  and 

Cerils,  and  cannot  recover  for  injuries  caused 
y  ototructionsor  pitfalls.   Uountetl  v.  Hmyth, 

7  C.  B.  N.  8. 731 :  Baleful^  v.  Fortaetu,  L.  R. 
11 Q.  B.  DiT.  474;  aieemy  v.  Old  CoUmy  AK. 
R.  Co.  30  Allen,  888.  872,  87  Am.  Dec.  844. 

"An  opening  not  concealed  otherwise  than 
by  the  darkness  of  the  night  is  a  danger  which 
a  licensee  must  avoid  at  ois  peril."  Holmes. 
J.,  iu  Seardon  v.  Thompaon,  aupraj  8t^iva» 
V.  Wiitef*,  14  Ir.  C.  L.  460,  475.  * 

The  plaintiff  cannot  complain  that  tbe  de-. 
fendant.  In  lawfully  ualog  its  station  and  appli- 
ances as  they  were  appsrenily  designed  and 
adapted  to  be  used,  so  changed  their  condition 
without  her  knowledge  as  to  make  the  place 
dangerous  to  her  when  she  attempted  to  use  It 
in  a  manner  inconsistent  witb  the  use  which 
the  owner  chose  to  make  of  it.  The  defendant 
was  under  no  obligation  to  her  to  light  the  place 
or  put  up  a  barrier,  or  to  dve  warning  tluit  the 
condition  of  the  dcior  made  it  dangerous  for  her 
to  attempt  to  pass'.  Theopening  wasnotatrap. 
but  an  ordinary  and  usual  means  of  access  to  a 
cellar,  and,  so  far  as  the  plaintiff  was  concerned, 
the  defendant  owed  her  no  duty  to  keep  it 
closed  rather  than  open.  Metca^e  v.  Cunard 
Stmmahip  Oo.  14?  Mass.  06,  6  New  Eng.  Rep. 
109;  HetntHn  v.  BoUo^  d  P.  It.  Oo.  147  Mass. 
186,  6  New  Eng.  Rep.  42ft. 

'The  fact  that  the  jury  viewed  the  premises 
makes  no  difference  In  the  power  of  the  court 
to  deal  with  the  case  upon  the  evidence  pre- 
sented in  court,  or  witii  our  decision  of  the 
question  whether  tbe  justice  presiding  at  tbe 
trial  was  right  in  directing  a  mdlct  for  the  de- 
fendant. 
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CtaM  wkoM  Ute  to  iuwred  ftr  th*  bMMfit 
of  bto  wUb  Md  eUldm  hjr  » tnatlMw 
polioj  wUcb  Bgraea  to  pay  to  tbera  a«  "tbo  ob- 
■tir«l"  baa  oedtber  the  l^nl  title  to  tbe  policy  nor 
maj  rlgbt  m  tniatee  wUch  wlU  entitle  him  to  tbe 
beaefltBOf  the  poller  't*  mftturity.  altboufb 
he  bu  always  retaloed  poaiooaloo  and  oontro)  ot 
tbe  pollor  and  paid  the  premluDHi,  and  the  beno- 
fldariei  have  oerer  known  ol  the  Inauninoe. 

(Norember  H,  UlU 

APPEAL  br  defendant  from  i  jadgroeot  of 
tbe  District  Court  for  Bexar  Cauaty  in 
faror  of  plnhitfff  in  an  action  broagbt  to  re- 
cover tTie  amount  alleged  to  be  due  upon  a 
policy  of  life  insurance.  liewraed. 

Tbe  facts  are  fully  staled  Id  tbe  Commis- 
doner's  opinion. 

Mr.  FredeHck  N.  Jndgon,  with  3fr.  H. 
B.  Ha^rnder.  for  appellatit: 

An  individual,  who  takes  out  a  poUry  of  in- 
suraoce  on  his  own  life  for  the  bcncflt  of 
wife  and  children,  which  by  its  terms  U  made 
expressly  pavable  to  his  wife  and  childrcD, 
cuDnot  Biie  for  and  recover  the  proceeds  of 
such  policy  (although  payable  in  his  llfctltne) 
in  bia  own  «ame. 

MuUins  V.  lliompson,  H  Ter.  7;  Splnitn  v. 
C^w,  60  Tex.  682;  Rtcker  v.  Cl-nrter  Oak  L. 
Int.  Co.  27  Minn.  198,  88  Am.  Rep.  2tt9;  Eiam 
V.  Opperman,  78  Tex.  298. 

If  Uie  appellant  had  complied  with  tbe  de- 
mands of  the  plaintiff  and  paid  him  the  amount 
of  tbe  policy,  it  would  still  have  been  liable  to 
tbe  bencflciarics  aa  the  rightful  owners  of  tbe 
jwliey. 

Paeilfe  Mvt.  L.  Ins.  Co.  v.  Wittiamt,  79  Tex. 
6S3;  Bliss,  Life  Ins,  2d  ed.  p.  517;  2  May.  Jus. 
§  899;  Cook.  Life  Ins.  §  57;  (JevtratNat.  Bank 
of  Waaliinffton  t.  Ilvme.  128  U.  8. 105,  £3  L.  ed. 

Gtam  t.  QUterkJer,  104  111.  543.  44  Am. 
Rep.  94;  Chapin  v.  feUmoes,  SB  Coon.  18g,4  Am. 
Rep.  49;  Pingieyv.  Itationnl  L.  Ins.  07.4,  New 
Eng.  Rep.^d.  144  Mass.  874;  QarneT  v.  Oer- 
mania  I.  Co.  1  L.  R.  A.  259,  UO  N.  T. 
268. 

The  plaintiff  is  the  Insured  In  tbe  policy  but 

nol  Ibe  as^surcd. 

See  Conri'Ctieut  J^vt,  L.  Ins.  Co.  v.  Lueht, 
108  U.  a  493,  27  L.  ed.  800. 

The  promise  of  the  Company  was  to  psy  tbe 
assured,  to  wit,  the  beneflciarics  and  none 
other;  and  tbe  policy  recites  that  it  was  IsKiied 
and  accepted  by  tbe  assur^  on  tbe  agreemenis 

Note.— Tbe  law  to  bo  wdl  settled  affalnst  tbe 
power  of  one  who  Insures  his  life  for  tbe  benefit  of 
bis  family  to  defeat  their  rbtht  to  tbe  Insumnce 
that  annotation  on  the  question  to  uDDeoeseaiy, 
and  the  main  iot^ren  In  tbe  above  case  to  In  tbe 
■triklnir  character  me  a  i  lllustmtlon  of  the  rule  on 
account  of  ttie  ezcdnsiveneaB  of  the  oontrol  of  the 
polloy  hy  the  Insured  and  tbe  total  ignoranoe  of 
the  entire  traiuaotlon  on  tbe  part  of  the  assured. 

14  L.  a  A. 


relative  to  tbe  tontine  InvMtmBt  policy  pba, 
■ad  that  tbe  Untloe  inveMMlit  bsD^ls  vera 
secured  lo  the  assured. 

ifr.  OeoBg*  C.  Alts^t,  for  appdlee: 

Tbe  pc^qy  of  iosuranoe  aued  upon,  never 
bavii^  Men  delivered  by  appellee  to  tbe  beoe- 
fldaries,  and.  Abe  premliuBS  haviag  all  been 
paid  by  Um,  was  bis  pnwer^,  and  tbe  action 
was  properly  brougbt  by  Una. 

Bwson,  Benefit  Soc.  &  L.  Ins.  $  SM,  p.  449; 
Lemon  v.  Phaaiia  Jlvt.  L.  1m.  Ck.  S8  Cono. 
801;  IbOtrUr.  Buiertt,  64  N.C  flOfi;  A^uum 
V.  DumU,  n  Ky.  64:  Puiuttvhania  M*k  L. 
ins.  0».  T.  WaUom,  8  W.  N.  Ct  «1S;  WetUmj. 
Bkbardaon.  47  L.  T.  il.  S.  514;  Ovuer  v. 
Gtrmanta  L.  Ins,  On.  IS  Daly,  »\  17  AMl  N. 
C.  7;  Eatt  tiL  Loui*  v.  MMofd,  14  lU.  App. 
484;  JoAnwn  v.  Van  St>$,  UO  UL  561. 

Tbe  1«^  tJtla  to  tbe  ■policy  bring  in  appel- 
lee, tbe  suit  was  propeily  brausfat  by  him 
witbont  icgsrd  to  equities  that  migbt  arise  as 
between  appellee  ana  bia-obiUren.  , 

Jfew  JflT*      JnM,  Of.  V.  Awiur,  11  Neb. 

m. 

Hobbjr,  P.  J.,  filed  the  fdlowin^  opIoioD; 

This  suit  was  brought  in  tlie  District  Coun 
of  Bexar  County  by  the  appellee  on  August  15, 
1U8S,  against  Ibe  s^pellant  on  a  life  iDsurancti 
policy  to  recover  in  bis  own  right  $1,000,  with 
12  per  cent  interest  iherbOQ  fcoiQ  tbe  Stb  dny 
of  June,  It^,  and  for  altorney'K  fees  and  coils. 
etc.  It  was  aliened  in  tbe  petition  that  on  tbe  Stb 
day  of  June,  1878,  Ibepclitiooer  entered  iatoa 
contract  of  life  iosutance  with  iheappelUot.  by 
wbicii  tbe  latter  agreed  to  insure  the  p^tioa- 
er's  life  for  the  period  of  bis  natural  life,  or 
for  10  years,  if  he  should  survive  said  period, 
— the  contract  being  on  the  tonxine  iDTestmcDt 
policy  plan,  and  was  to  expire  Juae  8th,  ISSct. 
That  under  tbe  coutntct  petitioner  paid  to  Ibe 
company  $98.80  anouuUy  for  ten  years.  Tlist 
tbe  policy  is  for  tbe  sum  of  $2,000.  and  it  ex- 
pired by  its  own  limitation  on  tbe  date  last 
mentioned,  and  tbe  company  became  therebr 
liable  to  pay  peiitioner  the  sum  of  $1,U00.  It 
is  further  alleged  that  at  the  proper  limp,  Jum 
8, as  be  had  a  right  to  do,  the  petiiiooer 
elected  to  "withdraw  the  entire  equity— die 
accumulations — beloneins  to  this  polK^,  in 
cash,"  whicb  is  $1,000,   That  this  witbdiavs) 
was  one  of  the  condiLione  and  privileges  it- 
served  to  petitioner  on  the  face  of  tbe  polirr, 
etc.   That  be  demanded  the  sum,  after  notify- 
iog  the  compaoy  of  his  election,  and  paympot 
is  refused.   Hq  further  alleges  that  tbe  jwlicy 
was  "intended  for  tbe;beoeat  of  tbe  wife  ana 
children  of  petitioner,  Anna  M.  Irelaod,  M&- 
tilda  .C.  Carpenter.  Mary  F,  Graves,  and  Rosa- 
lie Uurt,  in  whose  names  said  sum  bae  bera 
demanded  and  aeleclion  of  benefit  sekcied" 
wherefore  suit  is  biougbt,  eic.    Tbe  defeodaot 
flosworod  September  7,  188S,  and  excepted 
specially  to  the  petition:  "(1)  Because  it  tp- 
peared  on  its  face  that  there  are  other  persom. 
to  wit,  Mrs.  Anna  Ireland,  Mrs.  MaiDda  Car- 

B inter,  Mrs.  Hary  Graves,  and  Mrs.  Rosalie 
urt,  who  sbouta  be  joined  with  platndff,  u 
parties  plaintiff.  (2)  Because  (be  pedUon  i$ 
vague,  inconsistent,  and  uncertain,  etc.,  io  this: 
Plaintiff  claims  under  an  alleged  contiactUut 
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defeiidwt  k  liable  to  Un  lodlvldiullT,  ud 
under  ume  eontzact  tbat  it  Is  liable  In  full 
amount  to  other  parties,  for  whom  be  sues, 
and  defeDdant  cauDOt  safely  answeruutil  plaio- 
tiff  elects  to  sue  as  principal  or  agent."  Tbe 
answer  contained  also  a  aeneral  denial,  except 
as  to  certain  factsadmittw.  These  admissions 
were:  The  execution  of  the  contract  of  in- 
surance, and  tbat  H  was  intended  for  tbe  bene- 
fit of  tbe  wife  and  children  of  appellee.  There 
was  a  special  denial  that  on  the  expiration  of 
the  poUcj  appellant  was  indebted  to  petitioner 
in  any  sum,  and  an  averment  tbat  tbe  contract 
sued  on  was  made  not  with  Ireland,  but  with 
hia  wife  and  ebUdren;  and  tbat  it  was  agreed 
wiib  them  io  tbat  cootrad^  wber^o  tbey  are 
des^cnntedasthe  "assured,  that  on  the  expira- 
tion of  the  }x>1if7,.tbey  should  have  tbe  option 
of  one  of  five  enumerated  benefits,  among 
which  was  the  right  "to  withdraw  the  entire 
equity,  (i.  e.,  tbe  caab  accumulations  wbicb 
belong  to  the  policy,)  wbicb  accumulations  axe 
admitted  to  amount  to  ^1,000,  provided  they 
notified  tbe  Company  In  writing  of  their  selec- 
tion at  least  three  montba  prior  to  tbctezpira- 
tloQ  of  thetootine  period.  It  was  averred  tbat, 
while  tbe  right  to  make  a  selectiou  of  one  of 
tbe  five  enumerated  benefits  was  lost  to  tbeas- 
sured  b«  not  beiu  exercised  io  time,  appetlaDt 
was  willing  to  wiUTe  its  rights,  allow  tbe  selec- 
tion -to  be  made,  and  pay  over  |1,000  to 
tbe  assured,  provided  they,  or  the  appellee  for 
tbem,  would  give  appellant  their  receipts;  but 
appellee  refused  Ibis  ofCer,  insisliog  that  appel- 
laiU  should  accept  his  Individual  receipt.  It 
was  denied  tbat  appellee  demanded  tbe  $1,000 
as  agent  of  the  assured,  but  claimed  it  in  . bis 
own  right.  Appelknt's  exceptions  were  over- 
ruled. Appellee  filed  a  leplicaiion,  setting  up 
tbat,  if  it  were  true,  as  alleged  In  the  answer, 
that  rigbt  of  action  in  the  case  was  vested  in 
the  parties  named  as  beneficiaries  in  the  policy, 
yet  appellee  bad  been  ooosulted  in  all  things 
touching  the  policy,  and  recognized  as  the par^ 
to  control  evenrthiog  relative  thereto;  that  ap- 
pellant recognized  him  not  only  a^  tbe  agent 
of  the  beneQciaries.  but  as  tbe  owner  of  the 
policy;  that  hi&  ri£;bt  was  never  questioned 
until  be  persist^  io  withdrawing  from  the 
company  tbe  money  due  on  the  policy;  tbat, 
though  tbe  suit  is  urought  as  well  for  the  use 
of  hia  wife  and  children,  yet  tlie  contract  was 
made  between  himself  and  pluintilt.  and  his 
wife  and  children  were  ignorant  of  it;  that,  as 
to  the  sui^KHted  right  of  plaintiff  to  make  the 
Nelecliiio  of  a  benefit  in  case  the  parties  entitled 
to  do  so  failed  upiotbe  period  mentioned  in 
tbe  policy,  tbe  defendant  tias  expressly  waived, 
eto.  Oo  Juiuar^  26.  1889,  the  case  went  ,  to 
trial  on  the  ments,  and  judgment  was  ren- 
dered against  appellant  for  $1,()00  principal, 
12  per  cent  damages  thereon,  nud  $100  attor- 
neys'fees;  marine  a  total  of  $1,220,  with  in- 
terest at  8  per  cent  from  dato  of  judgment,  and 
costs. 

Tbe  controltlag  question  in  the  case  is,  '^ho 
were  Ibe  owners  of  the  policv,  and  eotillcd  to 
tbe  benefits  secured  by  it?  t'be  correct  deter- 
mioBtion  of  this  question  depends  upon  the 
lerms  of  the  original  contract  o^  insurance, 
which  is  but  a  contract,  in  this  case,  upon  its 
face,  between  tbe  appellant  and  appellee  for 
th<>  lit-iffit  of  third  persona.   There  is  and  can 
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be  no  oontfoverny  on  this  poloL  Wbt.<;hertbe 
rights  and  interest  of  sucb  third  persons  are  so 
vested  tbat  tbe  patties  to  it  cannot  thereafter 
devest  tbm  without  their  consent  must  depend 
upon  tbe  application  of  well-known  rules  of 
the  law  of  contracts  generally  to  tbe  cool  met 
in  this  case.  Tbe  recogbitioo  of  tbe  .law  of 
the  value  to  a  penoQ  of  Tlfe  and  prqpefty  .)|a» 
originated  insurance  contracts,  wbicb  are 
tiacts  to  make  compensation  on  the  bnppeMi^ 
of  an  injury  to  life  or  proi>crly.  '  Cook,  I^fe 
Ins.  p.  2.  Beinc  a  contract  for  the  p^ij^mebt 
of  money  to  an  individual  on  the  ImppeuIngiM 
a  contingency,  it  is  tobegov(;rued  by  liierijj^ 
applicable  to  contracts  gf  nerally nd  Wt^by- 
any  principles  supposed  to  be  peciuia^^  lojlbic^ 
tbe  .most  prcxninent  exce]  t  on  to  tbia'rule 
many  cases  being  tbat.  wli  .  r  '  there  Isdoubt^^ 
QOnstructioD  most  unfavo  a  It;  to  tlie  insurer 
is  adopted,  because  by  uoi  e  ^^tl  cusiom  it  ap- 
pears that  be  prepares  the  coatract.    See  note 

Ckwk,  Life  Ins.  p.  4. 
.  Tbe  contract  of  insurance,  provides  tbat  tbe 
appellant,  in  consitleration  of  the  slatemeuto, 
eto.,  oontained  in  tbe  subjoined  applicatioo^ 
and  $S8  SO  paid  anoually  during  the  continu- 
ance of  tbe  policy,  "dolb  insure  the  life  ol 
John  Ireland.  .  .  .  hereinafter  called  'the  in- 
sured,' in  tbe  sum  of  $3,OU0,  for  tbe.  term  of 
his  natural  life,  cumrornclng  on  the  8th  day  of 
Jiue,  1819,  .  .  .  and  the  said  compai)y  dolb 
hereby  pr>mise  and  a^ree  to  pay  the  amount 
of  said  msuraoce  at  its  office,  in  the  City  of 
T.,  to  tbe  assured  under  this  policvt  to  wit, 
Anna  M-  Ireland,  wife,  and  Maiilua  C.  Car- 
penter, dauftbter,  of  sHid  John  Ireland,  and 
his  other  children  by'  said  Anna  ^.  Irelaud, 
share  and  share  aljke.  or  their  legal  represen- 
tative, in  sixty  days  after  due  notice  an^ 
satisfactory  proof  of  the  death  duriug  tbe 
continuance  of  this  policy  of  tbe  said  |K;rsoQ, 
whose  life  is  hereby  insured.  This  policy  is 
ifisiied,  and  accepted  by  the  assured  on  the 
following  spectal"  agreements  and '  conditions 
relative  to  policies  on  the  tontine  Inveatraeat 
policy  plan:  eseeond.  Tbat  the  tontine  dividend 
period  for  this  policy  ^all  be  completed  on 
tbeSUi  June,  1888.  .  .  .'  Fifth.  Tbat,  after  the 
completion  of  (he  tontine  dividend  period  on 
June  8tb,  1888,  provided  tbis  policy  xball  not 
have  been  previously,  terminated  by  lapse  or 
death,  tbe  accumulations  appocUoued  this 
policy  sbsll  secure  to.  the  assured  one  of  tbe 
following  benefits."  Five  are  specifieij.  'Tlie 
third  lb:  <'To  withdraw  tbe  entire  equity  in 
tbe  accumulations  that  belong  to  tbis  policy  in 
casli."  Tbe  l)enefits  were.itt  the  option  of  tlie 
assured  upoii  tlfeir  nutityiug  the  company  tn 
writing,,  not  less  than  ihre^  mootbs  prior  (o 
tbe  termination  of  the  tontine  period,  which 
benefit  is  selected. 

Tbe  question  prcsci^ed  for  our  decision — 
the  construction  of  an  insuiante  pollt;^,  by 
the  terms  of  which  the  rigUts  of  beneficiaries 
therein  named  attach — has  undergone  extended 
discussion  in  numerous  cases  in  the  different 
States.  In  some  of  tbem  tbe  rightsof  the  wife 
and  child ren'uoder  policies  essentially  the  ^ame 
as  tbe  present  are  regulated  by  statute,  and  in  tbe 
case  cited  by  apjpellee's  counsel-:— j^^^'naon  T. 
Duvall,  79  Ey.  So— it  appears  that  bv  statutQiy 

Erovislon  In  Kentucky ,wberea  married  womap 
I  n^ado  the  beneficiary,  the  poliqy  becomes  her 
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ttparste  prftnerly.  "  Where  (be  que«dob  arteM 
as  to  the  xignte  of  tbird  persona  In  a  contract 
}fke  tbe  one  before  as  beiweeo  others  for  their 
benefit,  such  rights  are  generally  determined 
by  tlie  law  ot  ihe  jarisdiellon.  Cook,  Life 
Ina.  ^  374.  .We  bave  no  legfislntiveeDacttDent 
similar  to  tbat  of  Massachusetts  or  Eentucky, 
died  in  tbe  above  cases.  But  In  MnlliM  v. 
THompton,  SI  Tex.  13.  It  was  beld  "Ifaat  a 
HfeiiinirsQce  policy,  payable  to  Ibe  heirs  of 
tbe  insured,  forms  no  part  of  bis  estate  for  the 
paymeDtof  bifi  debts,  and  altbougb  ass^i^nable 
in  that  case,  not  bavitie  been  in  tact  assigned, 
tbe  heirs  were  entitlea  to  It."  So  also  in 
Bpoju  v.  Opperman,  76  Tex.  398,  it  was  beld 
tbat  it  was  ''manifest  tbat  when  a  hmbaod  In- 
sures bis  life,  and  makes  it  psyalile  to  bis  wife, 
bis  inteotioq  is  tbat  it  should  Inure  to  ber 
separate  use  and  benefit."  There  can  be  no 
doubt  tbat  an  iosurance  contract  may  declare 
in  terms  for  the  devestiiure  of  tbe  interest  of 
the  beneficiaries  without  tbeir  consent;  or,  if 
this  right  is  not  so  reserved  on  Its  face,  it  may, 
in  cenain  cases,  be  established  by  circum- 
stauces  iLowing  such  reserratioo,  aa  tbe  clr- 
«unistsQces  attending  the  execution  of  the  in- 
surance policy  are  as  open  to  Inquiry  as  th^ 
woulft  be  with  reference  to  other  contracts. 
But  in  tbeir  absence  tbe  law  of  the  place  of 
tbe  JurtRdictlon  as  to  tbe  power  to  devest  tbe 
rif  bis  of  a  person  in  accmtract  between  others, 
made  for  bis  benefit,  most  apply.  Coofc,  Life 
Ins.  supra.  Tbe  prevailing  rule  on  this  sub- 
tect  is  tbat  tbe  rights  and  interest  of  the  bene- 
ficiaries cannot  1m  devested  wiihout  their  as- 
sent by  any  act  of  the  insured  or  iosurer. 
Central  Hat.  hartlc  t.  Hume,  128  0.  S.  195,  83 
L.  ed.  870.  See  cases  cited  in  note  i.  p.  128, 
Oouk,  Life  Ins.,  and  autborilies,  tupra. 

"  Where  the  conlract  of  insurance  desig- 
nates tbe  person  to  whom  the  insurance  money 
Is  to  be  paid,  tbe  party  who  obtains  tbe  insur- 
ance and  pays  Ibe  premium  bas  no  authority 
to  change  thededgoation  or  title  to  tbe  money 
Any  change  must  be  witb  the  concurrence  of 
all  of  tbe  beneficiaries.  If  tbe  policy  be  for 
the  benefit  of  the  woman  and  ber  children,  the 
consent  of  tbe  latter  as  well  as  tbat  of  the 
woman  is  essential."  Bliss,  Ins.  g§  817-887; 
Sueeemon  of  Kugler,  28  La.  Ann.  455.  The 
cases  rest  upon  the  ground  generally  that  tbe 
rights  of  the  beneficiaries  are  vested  imme- 
diately upon  the  issuance  of  the  policy,  and 
hence  cannot  be  devested  by  any  act,  will,  or 
deed  of  the  insured.  Splavn  v.  Chete,  60  Tex. 
684;  May.  Ins.  %  592.  An  irrevocable,  executed, 
voluntary  settlement  upon  the  wife  and  chil- 
dren of  the  amount  to  t>e  paid  is  made.  "  To 
make  the  Intended  settlement  effectual  as 
against  himself  and  volunteers  claiming  under 
fann,  nothing  remained  to  be  done  by  the  bos- 
band.  All  was  done  that  could  be  done  (and 
there  Is  no  clause  In  tbe  policy,  or  other  clr- 
cnimstanre  to  negative  this)  to  vest  In  the  wife 
and  children  all  the  rights  attaching  under  the 
policy."  See  Rkkef  v.  Charier  Oak  L.  Ins. 
€o.  27  Minn.  198,  38  Am.  Rep.  289.  Sec  also 
May.  Ins.  §392;  ^awn  t.  0%«w,  60  Tex. 
S84. 

In  tbe  case  before  us  it  fs  urged  that  it  Is 
distinguished  from  Ihe  current  of  cases  ao- 
nounciog  tbe  rule  above  mentioned  in  tbat  It 
wafl  always  in  Ibe  possesion  and  under  the  et> 
14  L.  R  A. 


cbbtrtKlof  Oe'avp^le^'Ms  neverde* 
nvered  by  bim  to  tbe  Mneflnfttfas,  siM  tbe 

premiums  were  paid  only  by  bim,  and  thn 
knew  nothing  of  it.  Upon  this  snbject  it  n 
said  that  tbe  "beneflcinry'B  right  would  be 
generally  complete  without  r^rd  to  whether 
the  insured  retains  posscssioD  of  tbe  policy 
and  Mys  the  premium."  See  wAe,  page  1, 
Cook,  Lifie  Ins.  So,  also,  It  Is  bcM  that  '*Hw 
possession  of  the  policy  is  not  conchuive  proof 
of  the  right  to  receive  the  Insurance  mooey." 
Bliss,  Ins.  p.  646.  The  mere  manual  possession 
of  tbe  policy  is  of  little  ImportaDce.  whetber  H 
be  in  the  bands  of  tbe  insurer,  insured  or  as- 
sured. It  is  the  completion  of  tbe  conbiut 
which  controls.  If  the  rights  are  fixed  by  the 
policy,  tbejr  are  none  tbe  less  secure  although 
the  possession  of  tbe  same  may  be  in  the 
company.  The  possession  niooe  of  a  deed 
or  title  of  aov  character  to  land  by  one 
person,  it  would  not,  we  tbfnk.  lie  claimed, 
affects  tbe  right  to  the  land  Itself,  vested  in  an- 
other by  that  deed  or  title.  In  the  case  died 
of  iWcfrsrv.  OAorier  Oak  L.  Int.  Co.,  mpra, 
where  it  was  held  tbat  a  policy  procured  by 
tbe  husband  for  tbe  benefit  of  thfe  wife  and 
children  was  an  executed,  volnntsiy  settfe- 
ment,  irrevocable  by  any  act  of  bis,  it  was  fur- 
ther held  that  "  what  he  did  was  a  clear  and 
distinct  act,  devesting  himself  of  all  ownership 
orcontn^over  the  money  paid  for  the  Insur- 
ance; disclaimlog  any  interest  In  the  policy,  or 
purpose  to  bold  It  for  himself,  by  the  stipuh- 
tioo  to  pay  tbe  sum  named  to  tbe  beneflcianes;" 
that  "  taking  the  delivery  of  the  policy  from 
the  company  under  these  circumstances  can 
only  be  construed  aa  an  act  of  acceptance  for 
the  designated  bencflciaries,'  and  hia  subse- 
quent holding  of  the  same  was  as  a  naked  de- 
posifOTy,  without  interest,  for  tbose  entitled 
thereto.  Such  conduct  was  both  natural  and 
proper,  and  raises  no  presompllon  against  tbe 
theory  of  a  completed  transaction  on  bis  part  an 
evidenced  by  bis  other  acts. "  Tbe  rights  under 
this  policy  having  vested  absolutely  in  tbe  bene- 
ficiaries upon  Its  execution,  the  possession  by 
another  of  the  evidence  of  their  rights  could 
not  change  or  affect  them.  On  theother  hand, 
if  tbe  benefits  contended  for  were  not  vested 
in  appellee  by  tbe  Insurance  contract,  the  pos- 
sessioo  and  control  of  the  same  could  not 
clothe  him  witb  such  benefits.  If  they  had 
no  rights  because  he  bad  possession  and  control 
of  tbe  polity  and  paid  the  premium  without 
tbeir  knowledge,  there  would  be  no  contract, 
in  this  case,  on  which  he  could  recover,  few 
these  circumstances  alone  would  not  operate 
to  change  a  contract  which  on  its  face  U  for 
the  benefit  of  others  to  one  for  his  own  benefit. 
Neither  the  pt^sesston  and  control  of  the  policy 

S'  appellee  nor  ignorance  of  its  execution  w 
e  beneficiaries  would  have  tbe  effect  whim 
would  result  from  the  position  contended  for: 
and  this  so  because  neither  of  these  tbtngn 
were  essential  to  the  validity  of  the  contract. 
The  policy,  we  are  of  opinion,  was  a  contract 
without  ambiguity,  and  obviously  with  tbe 
*'  assured,"  who  are  designated  Xxg  its  langoagp. 
He  Cthe  appellee)  Is  as^alnly  described  by  fts 
terms  as  tbe  "insured. "^—the  subject  matterof 
the  contract.  These  terms  are  aometiroes  oaed 
indiscriminateljr  In  works  on  insurance:  and 
in  some  inMnnces  It  becomes  important  tode- 
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termfaie  tbab  nmntDg,  uti  to  wbom  dwj  ap- 
ply, as  In  Owns^evt  Mat.  L.  Int.  ». 
Lueht,  m  D.  &  486,  87  L.  ed.  800.  Bot  in 
I  be  caae  under  conaideTaUoD  tbeie  is  no  occa- 
sion for  lDtffii>retation;  the  cnotrsct  deflues 
them.  To  bold  in  Ibis  caae  ttiat  tbe  appellee 
ia  entitled  to  tbe  b«nefii8  under  tbe  conUat^ 
vould  be  to  bold  a  doctrine  conttaiy  to  Uia( 
announced  in  onr  own  State,  and  ai^nst  tbe 
great  might  of  adjudieatpd  caws  (Me  JRe 
Brtitunif*  Bttate,  78  Wis.  83).  and  would,  in 
effect,  make  a  eootract  tor  the  appdlee  and 
appellant,  wbicb  tbey  did  not  make  for  tbem- 
eelTea.  It  is  an  filementary  rule  tbat  the  courts 
will  not  do  this. 

Tbe  remaining  saBiffnmenia  refer  to  tbe  rigbt 
of  appellee  to  maintain  this  actioD  In  bis  indi- 
vidual Otpadty.  It  Is  claimed  btr  qtpeUee 
Uiat,  tbe  legal  title  being  In  him.  be  can  sue  to 
recover  under  tbe  policy.  Tbe  dedeion  in  tbe 
case  of  New  Tark  L,  I*»,  Co.  v.  Banner,  11 
Neb.  172,  cited  by  appellee's  counsel,  was  coo- 
trolled  by  a  statute  of  tbat  Stale  providing 
Uiat  "  a  person  with  wbrnn  a  contract  ia  nude 
for  the  beneflt  of  another  may  bring  an  action 
without  joining  with  bim  tbe  per«on  for  whose 
beneflt  It  is  ;Ht)secuted."  We  do  not  under. 
Btand  that  the  legal  title  is  in  bim,  but  that  tbe 
poliCT  or  rights  under  it.  in  so  far  as  tbe  inter- 
eat  of  tbe  wife  is  involved,  consUMite  her  sep- 
arate proper^  That  the  husband  may  sue  to 


a.  K  Co.  V.  Marxbhi.  Kt 

Tcoom  soldi  pmoty  Is  doI  to  te  denied. 
Bat  this  is  not  sneh  a  salt:  It  Is  wrt  Instituted 
for  her  benefit.  It  Is  alleged  that  the  money 
wu  demanded  In  her  name  ^and  ibnt  of  tbe 
other  benefldaHes.  But  tbe  action  uas  predi- 
cated on  tb«  right  of  appellee  to  recover  for 
himself  alone.  It  this  was  a  suit  for  the  wite'a 
faiterest,  ft  is  still  apparent  tbat  there  are  other 
married  women  whose  rights  cannot  be  adiM- 
dicaled  unless  tbey  are  made  parties.  Tbe 
view  we  bave  taken  of  the  ease  obviates  the 
necesaity  for  discuswng  tbe  quettion  of  waiver. 
Tbat  defense  is  only  plea<led  anainat  tbe  ap- 
pellee, who,  aoccvdlng  to  our  vie«.  Is  not  enti 
tied  to  recover  In  bis  own  rl^ht.  It  is  not 
insisted  on  or  claimed  aa  acaitwt  tbe  bene- 
floiaries,  wboss  ri^u  are  admitted  tbe  ap- 
pellant, and  to  whom  it  expraeaes  the  anxiety 
and  readlDess  to  pay  what  ia  rightful^  theirs. 
Tbe  judgment  in  this  case  is  In  favor  of  ap- 
pellee individually.  Hence  it  could  not  impair 
tbe  rigbtsot  tbe  beneficiaries,  nor  would  It  af- 
ford any  protection  to  tbe  appellant  frooi  a 
snhsequent  vtoawes  by  them.  We  think  tbe 
judgment  should  oe  reversed,  and  the  cause 
remanded. 

Btat^rton.  Oh.  J.,  delivered  the  opinion  of 

the  court; 

ReverteS  and  remanded,  as  pv  i^wrt  of  tbe 
OommtesiOD  of  Appeals, 


QBOKOIA  SCPBBME  COURT. 


EAST  TENNESSEE,  VIRGINIA  4 
GEORGIA  R  CO.,  P(ff.  in 
Brr., 
e. 

.  -  Anna  HABKEKS. 

(  Oa.  ) 

*1.  WlMre  tiMr*  la  no  awldmee  that  a 
paaaawger  im  a  pnUie  hmA  knew  «f 
daBMT  trom  an  approa^lngr  tnln  on  n  psbltc 
tamtamg,  the  Judge  may  so  state  io  the  Jury,  and 
■imj  say  that  there  no  evld«noe  of  any  failure 
In  dutr  oa  the  part  of  suofa  ramfngnr  t»  aTuM 
tbe  injury. 

8.  Intbeeaaeof  afenaale  paosenflrarin 
»  pobUe  haek,  a  ohanre  to  the  Jury  as  fol. 
km  was  oomot:  *'  I  do  diacte  you  ttmt  the 

negltgeooe  of  the  driver.  If  be  was  n^llgent.  Is 
not  Imputable  la  law  to  her.  A  peraoa  who  hires 
a  public  back,  and  gives  the  driver  directions  aa 
to  the  place  where  be  wishes  to  be  conveyed,  but 
exercltes  no  other  control  over  tbe  conduct  of 
the  driver.  Is  not  rwiponslble  for  his  acta  of  neg- 
Ufrence.  or  prevented  from  reeoverinn  efratnst 
the  railroad  company  for  injuries  Buffered  from 

*Head  naiflstv  LvMFKiH,  J. 


a  oeUlsloa  of  its  tiatn  with  the  back,  If  tbe  same 
was  caused  by  tbe  ooneuntiog  negUgfnoe  of  tmth 
the  manager  of  tbe  train  and  tbe  driver  of  the 
back.  The  only  negUcenoe  on  the  part  of  the 
driver  which  will  defeat  or  otherwise  affect 
tbe  right  of  Mrs.  Markeaa  to  recover  Is  embodied 
to  the  following  proposition:  If  the  negligence 
of  the  driver  was  tbe  sole  cause  and  the  real 
cause  of  tbe  coIUsIod.  she  cannot  recover.  If 
the  drfvar  and  the  manager  of  the  trtUn  were 
guilty  oi  negUgenoe,  both  concurring  to  bring 
tbe  etdUslOB  about,  such  n^llgeoce  on  tbe  part 
of  tbe  driver  eaonot  have  the  eflToot  either  to  de- 
feat or  dImlnIA  the  platntUTs  iWbt  to  recover.** 

8*  A  fcnaato  paaaanger  in  a  public  haA 
la  under  no  ctntr  to  anperrise  the 
driver  «t  a  publfo  erosstngi.  nor  to  look  or  listen 
forapproaebtefftrafaMi-nnleBS  sbe  has  aome  rea- 
son to  distmsc  tbe  dWeenee  of  the  driver  Umartf 
In  reapeot  to  these  matters. 

4.  The  ntatate  reqvtiinir  the  eheeklnip 
ef  trainnand  ringing  ofbeUetnqpproacb- 
Ing  public  crowing*  la  applicable  to  this  cora, 
witbout  reference  to  the  distance  from  tbe 
.  oroMelng  to  the  poiot  at  which  tbe  train  started. 

6.  Thonc^h  the  ooart  oOHmittCd  aome 
allg'ht  •mm  ia  rnUag  upon  the  minor 
peintsqf  the  cose  as  set  out  In  tlie  notion  for  a 


Nom— Tor  noUt  as  to  imputing  the  oegllgenoe  | 
of  a  driver  toa  paseengBr.  see  Nlsbet  v.  Gamer 
Oowo)  1 L.  R.  A.  IS2;  Dean  V.  Pennsylvania  B.  Co. 
iPa-iSL.  B.  A-VOi  Beoke  v.  Missouri Poo.  R.  Co. 
(Ho.i  8  L.  R.  A  167. 

For  additional  cases  on  the  same  point,  see 
Phillips  V.  Now  York  C.  A  H.  R.  R.  Co.  127  N.  T. 
aS7:  Dickson  V.  Missouri  I^.  fi.  Oo.  IM  Mo.  «1: 
Osrr  V.  Baston,  10  Pn.  18B;  Bunting  v.  Hogsett,  U 
14 R.  A. 


L.  R.  A.  £68,  las  Pa.  aBS;  Woodlay  v.  Baltimore  *  P. 
B.  Co.  fi  Maokey.  O.  C  fiCQ. 

But  tiMtt  a  passenger  cannot  blindly  tousttolte 
driver  witbout  tbe  exercise  of  proper  prudence  on 

his  own  part,  where  he  Is  fully  aware  of  tbe  dan- 
ger, see  Dean  v,  Pennsylvania  R.  Co.  supra;  Crca> 
cent  Twp.  V.  Anderson,  S  Cent.  Rep.  816, 114  Pa. 
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'  >  (Wftvember  10.18B1.) 

ERROR  to  reriew  a  judgment  In  favor  of 
ptalDtlff  In  on  actloD  Ittougbt  to  reeover 
damagea  fw  pencmal  in  juries  ailagcd  to  have 
reauhM  fiMD  defendaiit'a  neglfgence.  4/- 


The  facti  laffldeotlT  appear  In  tlie  opinion. 
Meters.  Oovmmjr*  Brewatvr  *  SCowell 
for  plaintiff  in  error.  . 

jimn.  Hok«  Smith,  Bmrtoa  fliMith  and 
-  ^,  B.  - WUtMid**  for  detendaDt  in  ernn^ 

TbeneglhruMe  of  the  driverof  apabllc«on- 
Tcjanoe,  at  the  oegltgenca  of  the  oommoa 
carrier  oriti  aerPMit,  coHld'ntrtbefnputedto 
plaintiff. 

LitUe  V.  Haekett.  116  U.  8.  8M.  SO  L.  ed. 
69S,  and  cases  cited;  Iii«iiet  v.  Qarner,  1  L.  U. 

A.  ISa,  70  iDwa,  8U;  Bftkt  r.  Atitxmri  Pac. 
Jt  6^.  9  L.  R.  A.  197,  lOS  Mo.  644. 

The  etceptiooe  to  the  charse  to  reference  to 
the  doty  of  tailraidB  at  pabHc  croseings  were 
not  well  taken,  because  such  charge  was  a 
corrvct  ezposilioo  of  the  law  in  tbat  regard, 
and  wiu  a  (iroper  cbarge  to  make  under  the 
facta  and  evidence  of  this  case. 

OMVit  B.  €ff.  T.  Carr,  78  Ga.  SS7;  Atlanta 
S  W.  P.  B.  Co.  T.  Ifyfy,  OS  Ge.  IM;  Omttral 

B.  (h.  T.  B^aadi,  W  Ga.  810;  Morgan  v.  Cen- 
tral .5.  Cb.  77  6a.  788;  Weiiem  i  A.  B.  Cq. 
T.  Taang,  81  Ga.  417,  88  Qa.  S12. 

ImmpklBf  delivered  the  o^nion  of  tbe 
courU 

1.  WbileafadgeiatoblddentoeipfeBBor 
intimate  hia  onbIob  conceratng  a  qoestioa  of 
fact  about  whtch  there  is  any  doubt  whatever, 
be  may  with  propriety  say  to  tbe  Jury  that 
there  Is  no  evidence  to  support  an  atleeea  fact, 
when  such  statement  is  unqusstionabl}'  true. 
"tht  object  of  section  8248  of  the  Code  is  to  pre- 
vent judges  from  interfering  with  the  fuDctions 
of  juries  in  determiningcontested  issues  of  fact 
wbentbereia  proof  on  both  sides;  but  when  an 
alleged  fact  is  entirely  unsupported  by  evidence 
tbe  judge  may  aid  the  jui^  by  eo  Informing 
them,  thus  retieving  them  of  that  mnch  diffi- 
culty in  reaching  a  correct  conekMioD  in  tAe 
caee.  ■ 

3  and  8.  Whatever  the  law  fonnerly  may 
have  been,  it  is  now  well  settled  that  thcprop- 
oritiona  oOBtained  in  the  charge  of  the  court 
below  quoted  in  tbe  second  heed  note  are  cor- 
rect and  soand.  So  wel}  are' we  oonvinced  bf 
this,  we  deem  an  elaborate  dlseussfon  of  the 
queHioDS involved  unnecessary.  In  the  Araer- 
iean  ft  Eoglisfa  Encyclopedia  of  Law  (vol .  4, 
p.  88)  we  and  the  followingt  *<  It  is  now  the 
rale  IB  the  United  Siatn  conrta,  in  finelsod, 
'  and  in  most  of  the  atom  of  tbe  United  States, 
■  tlHit  tb^  contributory  negligence  of  a  carrier  Is 
not  attributable  to  a  passenger."  In  volume 
19,  p.'447,  of  the  aame  work,  it  Is  stated  tbat 
"there  can  be  no  such  thing  as  imputable  ueg- 
Neen^e,  except'fn  cases  where  tbat  privity 
Wiifcb  fexlBts  Id  law  beiveen  - master  and  serv- 
ant and  prinHpal'nnd  agent  is  found.  In  cr- 
uder for  ibe  negligence  of  one  person  to  be 
'i)r6pCTly  imputoble  to  another,  the  one  to 
whr<m  it  is  imputed  must  rtand  in  mch  a  rela* 
14  L.  R  A. 


4ioii  of  privilw  to  the  naffrigent  prntm  tballba 
maxtm  mi  jkdt  per  ath/m  fimt  ptr  « is  tf- 
reotlv  aiJplicabte.  '  It  follows  tbat  all  tbe  csw 
in  which  the-oegligence  of  one  perttm  has  bnn 
impoted  to  another  in  the  Atwffioe  of  lust  tbb 
relatlon'  of  privi^  are  Wiongly  ileeiaed,  and 
such  is  the  vBeci  of  overwhelming  recett 
caiee."  See  alio  /taktrigr.  NorUtem  Paa.  B. 
Oo.  »  Hfain.  828. 1  L.  R  A.  800;  AebtT.  Mit- 
touHPae^  B.Of.i9itto.  844. S  L.  R  A.  18T; 
LUik  V.  BaeMt,  118  U.  S.  866,  S»  L.ed.  9B»,vai 
tfBthoritiea  cited  therein.  And  partlcttlBriyaef 
note  by  reporter  (Irving  Browne)  to  case  of 
Bmwm,  ifGirtMe  v:  Miane,  87  Am.  Bepi 
888-611,  indusive.  which  treataof  OwaabjKt 
fo  a  most  conprcAuntTC  maaaer.  Abo  the 
following  text4MOka:  Deer.  Neg.i  g  87;  1 
gfaearm.  &  Redf.  Meg.  4ih  ed.  «  66;  WUl- 
taker's  Smith.  Neg.  408-407;  Beacb,  Contrib. 
Neg.  8^;  1  Thomp.  Meg.  §  88;  Thomp. 
Carr.  284  0f  sm.  ;  Oooley,  l^rts,  684;  Add. 
Torts,  g  88;  W  hart.  Neg.  ^  844a. 

These  citatimis  might  be  mnliipUed  Indefi- 
nitely, bat  cven  ac^ial  examination  of  those 
above  mentioned  will  snfBce  to  establish  tbe 
rule  IttM  down  by  tbe  court  below.  It  will 
also  appear  from  tbe  foretoeing  authorities,  aod 
is  enthely  consistent  wfth  every-day  experi- 
ence, that  a  female  pasaengcr  in  a  public  hade 
may  trust  that  tbe  driver  thereof  wiHcxerciK 
proper  eantlon  and  dlligMoe  ia  av^dtag  «d- 
lisioQS  with  railroad  traina  or  other  thlnfi 
which  would  naturally  result  in  injury  to  the 
vehicle  or  its  occupants.  If  such  driver  wm 
drunk,  plainly  incompetent  to  manage  bis 
team,  (ur  manifestly  reckless,  or  if  for  any  other 
reason  it  was  apparent  to  the  passenj^  tbat 
shejCouUtnotmfdy  ,rily  vpin  him,  pp>b^]r 
tbe  duty  would  he  npon  faer  to  anpervise  hb 
conduct,  and  compel  Mm  if  possible,  to  ob^ 
serve  tbe  requirements  of  ordinary  care  and 
prudence  in  maoagmeotof  his  vehicle,  or 
else  leave  the  same.  No' reason  why  tbeplais- 
tiff  should  do  either  appeared  in  this  case,  and 
we  therefore  think  die  was  under  no  oblin- 
tiM  to-  overloah.  or  vodertake  to  eoatiDl  ns 
driver's  movements,  or  get  wit  of  the  ba^ 

4..  Section  706  of  tbe  Code,  rehiling  to  the 
erection  of  blow-.post8.  the  Uowii^of  whistkw, 
and  the  obeokfaag  of  trains  in  approa^uig 
public  croatlnge,  was  by  tiie  Act  of  1875  (in- 
corporated in  section  710  of  tbe  Code)  midi- 
fied,  so  far  as  okieB,  towns^  and  vUhgra  aie 
concerned,  by  dispcDsing  with  tbe  jxWs.  by 
substitutfDg  the  tollhug  of  bells  for  tbe  hit»w- 
ing  of  whistles,  and  by  requiring  eoginf-w  to 
signal  tbe  approach  of  their  trains  to  public 
crbssiogs,  no  matter  whether,  such  trains  were 
put  in  moIIoD  at  a  distance  of  4(M  yaniB  fram 
such  crossings  or  at  a  point  less  than  tbat  dis- 
tanoe.  We-do  not  meaa  to  My  the  act  Id  pie- 
dee  tenna  makee  these  ohangea,  hot  it  sems 
unquestionable  tiiat  they  were  intended  to  be 
made  thereby.  In  tbe  very  nature  of  things, 
the  Legislature  could  not  nave  intended  thai 
tbe  approach  of  trains  to  public  crossiafs  En 
towns  aud  titties  should  be  shoaled  only  «bn 
the  train  be^an  to  move  at  a  point  400  yaroB 
0^  mor«  distant  therefrom,  llie  absolale  ab- 
surdity of  such  intention  in  the  leglslaUTc 
miod  shows  conclusively  tbat  it  did  not  exist- 
The  purpose  of  the  Act  undoubtedly  wss  to 
protect  peieons  aod  property  op  street  cro«- 
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logs  in  ttritns  kuA  (ilttes,  aoil  th\a  Could  UdC 
pcMsibly  be'  ace'^i;i]{AiSih(id  if '"wBfolDgs  of  the 
approacb  of  trains  and  locomotives  need  be 

?;iTeii  only  wben  tbejr  Were  set  In  motion  near- 
y  a  quarter  of  s  mHe  from  any  particular 
street  crowing  Itt  quration.  The  lave  mntnf 
that  in  tdtros  add  citfes'  eneioeers  and  othi^r 
persons  in  coDirot  of  trains  mould  always  be 
caiitfoiid"  itt  approaclilng  ctosf-Inps,  and  hare 
their  powerful  macbiDes  under  such  control  as 
in  ereiT  Instance  to  be  able  to  prevent  col- 
IMons'io  Bach  places.  That  tbia  oourt  bas  so 
f^t^ded  aiid  constrocd  the  IS^T  is  evident  from 
its  rulings  in  the  followin'^  ca^M.-  Atlanta  ift 
W.  P.  R.  Co.  V.  Wpl>/.  a-.  Oa.  1^0:  Oafrvia  R.  Go. 
V.  Carr,  73  G-.i.  TiftT;  Cctml  II  Co.  v.  Bum'l, 
76 Oa.  810;  Wcxierv  <S-  A.  R.  Or.  T.  Towns,  81 
Oa.  417;  Qet^rffia  Midland  <t  B.  Go.  v. 
JBBfra  (Ga.)  18  6.  E.  Itep.  580. 

'Nnmerous  oittef  OecttiiAiir  of  Ybfi  court  m^lit 
te  rfted,  but  the  above  win  suffice.  The 
case  of  morgan  v.  Central  R.  Co.  77  Oa.  788, 
even  if  corrcrt  in  boltling  that  Bectlon  708  of 
Ihe  Code  (hn";  nut  :i]>ply  lo  liftiiia  operating  be- 
tween poiDtfl  where  blow-posts  arc  or  ahouM 
lieloCatedi'ttiid  itabttc  cntaslngs,  is  not  appli- 
cable here,  because  in  that  case  tlie  injury  did 
not  take  place  in  a  city,  town,  or  vfllage,  and 
the  caiw'was  not,  therefore,  wltliln  the  Act  of 
1875,  above  mentioned. 

8.  The  motion  for  a  new  trial  contains  thirty - 
five  grounds.  We  bave  carefnily  considered 
all  of  them,  and  find  that  the  court  did  com- 
mit some  alight  errors  in  its  rnlings  upon  ques- 
tions of  minor  impurtance,  but'  none,  of  tuem 
are  sufficiently  serious  to  authorize  or  require 
the  grauiing  ofauew  trial.  The  coatrolline 
questions  in  the  case  are  those  which  we  bare 
already  discui>aed,  and,  the  oourt  having  ruled 
correctly  upcm  these,  we  are  of  the  opinion 
that  the  judfiment  beUm  thould  be,  and  accord- 
itiffipitig,  qfflrmeA.' 


Mary  F.  WRIGHT,  P(ff.  in  Err., 

V. 

Supreme  Commandery  of  the  KNIOHTS  OF 
THE  OOLbEK  BULK 

(......Ga.  .) 

"The  tenu  ttf  the  oarUfleaito  ^m«mber- 

■Up  blndlnv  the  aaaured  to  pay  au^  asseaBinen  t 

•Head  note  br  Blbcki.it,  Oh.  j. 


]S<yn.~IAftimmranee:  voyment  of  premfitm  afttr 
death  to  heep  inturanee  in  fofee. 

Tender  after  death  of  premium  due  tn  tbe  Hfe 
of  the  loaured  will  not  prevent  a  forfeiture  aecord- 
imr  to  tbe  terms  of  the  policy  for  nonpayment. 
Kuae  v.  Mutual  Ben.  L.  Ins.  Co.  23  N.  T.  6)6. 

An  fltrreenieiit  eitendlnff  the  time  for  payment 
of  premium  wiU  make  payment  wltbin  thnt  time 
mifBclent  eveu  it  the  Insured  dies  in  the  ifteantlme. 
Kora€T  T.  O'Mrdlan  Hut.  li.  Toe.  Co.  6?  N.  T.  4T8; 
Howell  V.  Knlckerboeker  L.  Tns.  Co.  44  N".  T.  ffTB; 
KMKUt  Protective  Union  v.  Whltti  Bff  Kaa.  700,  W 
Jim.  Kep.  flUT. 

If  credit  fB  given  for  premiums  the  death  of  tbe 
insured  before  the  expiration  of  the  time  of  credit 
will  of  course  permit  tbe  aubeequent  payment  ol 
tbe  premium  or  Its  deduction  from  the  proceeds  ol 
14  L.  R.  A. 


M  Mould  Mlenea«bdreqBfretft>r  the  supreme 
oomtMndery,  aM'  tbe  deoiatfttfon  attsi^ff  tbM 
tfaeaSMnneBtaotpBldirafone  of  wUeli.ttae  as. 
■ured  bad  no  nMtoe  whatever,  and  atoo  tbat  ii» 
der  tba  oterfter  and  tty-tawR  ot  .the  aOMotaUoa 
thirty  days  alter  tbe  assaiment,  ia  dua 
lowed  holders  of  cei-mtoates  and  be^flolarlea 
thereof  to  pay  such  asseauncnt,  th^t  the  assuretf 
died  within  tbe  thirty  days,  and  that  before 
the  tbirty  days  bad  expired  tbe  beiieflclai  leg 
tendered  tbe  unpaid  aieesament.  nad  the  aasoola. 
tlon  refused  to  receive  It.  there  was  enough  In 
the  dpclaratton  to  AoW  prima  faOte  ttiat  no  for^ 
feltnre  of  th*  poMoy  resulted  from  tbe  konpay- 
raent  ot  .the  umtmmtait,  more  espoelaUy  as  the 
dedaiaUon  Also  aUeted  Uh^  that—oolatlon  eon- 
tlaued  tQtmattheaaMaped  aBaiaeaifcerto  soqit 
atandlnib  by  maMv  a  witNeqiMDk  aipsMgBeDfr 
aiauHthliik 

ERROR  to  the  Superior  Oourt  lor  .Bibb 
County  lo  review  a  Ji^dnoeDt  in  favor  of 
defeodaDt  in  an  action  brou^t  to  ripcover  tha 
amount  alleged  to  be  due  oa  a  benefit  certif- 
icate. Reverted. 
Tbe  case  sufficiently  appears  in.  the  otHoion. 
Meaan.  Irnniv  *  A^cwraoa  for  plaiutiS 
in  error. 

Mcmn.  4.  a.  ChamdUr  and  A.  A.  l>«si«r 

for  defendant  in  error, 

Bl««kl«y>  0h,  J.t  delivered  tbe  opinion  of 
thecoun: 

A  useful  collection  of  antboriticfl  on  the.gen< 
pral  subject  matter  may  be  seen  iit  S&  Oent,  L. 
J.  4S,  66.  87.  The  ooBtrdCt'  of  liMaranoe  de^ 
dared  upon  atfpulated  for  the  wmnetie '  'of  alt 
assessments  levied  and  reguirea  by  the  Su- 
preme Commandery,"  and  provided  tbfit  "any 
violation  of  tbe  above  mentioned  conditions, 
or  of  the  lequiremenla  of  the  laws  now  In  force 
or  hereafter  enacted  governing  the  order  of 
ttda  class,  shall  render  tliis  oertificato  and  all 
claims  under  It  or  upon  the  order  null  and 
void."  Tbe  oerliflcate  says  nothing  of  giving 
notice  of  BS9e69meni8,  and  wtthiag  witb  regard 
to  the  time  at  or  within  which  asseasments  bad 
to  he  paid.  They  were  to  be  paid  "as  levied 
and  required  by  the  Supreme  Commandery." 
The  declaratioQ,  as  It  stood  at  first,  alleged 
that  Wrigbt,'the  as.-^ured,  had  no  notice  what- 
up  to.the  time  of  hiad^b,  of  the  mak- 
ing of  the  unpaid  assessment,  or  that  any  aa? 
sMsmeot  against  him  remained  unpaid. .  In 
the  case  of  ordinary  life  policies,  thO'  suceei* 


the  poUcv.  Tennant  v.  Travelers  Ins.  Co.  81  Vcd'. 
Kep.  322.  ■ 

This  iB  apflumed  to  be  the  law  tn  many  other  CM- 
ea.  Under  N.  Y.  Act  1877  the  notice  refiulred  there- 
by must  be  given  t^efore  a  forfeiture  can  be  de- 
clared tot  nonpayment  of  premium,  and  if  this  has 
not  been  grlven  before  the  Insured  dies,  althoufrh 
premium  was  due  it  may  be  deducted  from  tbe 
proceeds  of  tbe  policy.  .  Baxter  v.  Brooklyn  L.  Ins. 
Co.  7  L.  R.  A.  288.  119  N.  T.  460. 

A'provlsion  In  a  oertlflcatB  of  membership  tttat 
BSEnasments  shall  be  payatfle  within  thirty  days  af- 
ter notice  makes  payment  witbm  'tbat  time  su&- 
dent  although  made  by  the  beneflclary  atier  the 
death  of  the  member.  Bankers  *  M.  Mnt.  Ben. 
Asso.  V.  Stnpp.  77  Tex.  517. 

If  tbe  insured  dlea  on  the  day  on  which  tbe  pre- 
mium Is  due  bv  tbe  terms  of  the  contract,  but  that 
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sira  preralumB  or  foit^iimto  qf  pmninin  m. 
nnifom  in  unoant,  and  maliin  at  fixed  tiaws. 
No  oocadon  for  aMtce,  therefore,  exiats,  un- 
len  ft  sbatl  be  crenied  1^7  custom  or  course  of 
dealtng  between  tbe  parties.  Bat  a  different 
rule  prevails  loticbiDg  contingent  and  irrpgular 
asaeasmenla  made  by  mutusl  aid  araociaiiooa 
upon  their  members.  Unlesa  notice  is  dis- 
pensed vitb  by  tbe  contract,  no  llabilfly  to 

Eay  an  Afiscsnnent  becomes  fixed  until  notice 
as  Iteeo  given.  Bacon,  Benefit  Societies, 
%  87S.  If  any  special  law  applicable  to  tbe 
given  association,  or  aoy  by-law.  dispenses 
with  notice,  this  is  matter  of  detenae,  unleaa  It 
is  discloaed  in  tbe  {rieadines  of  tbe  plaintiff. 
Here  no  aucb  diaclosnre  la  made.  By  an 
amendment  to  the  declaration  it  was  alleged 
that  witbio  leas  than  thirty  days  after  tbe  un- 
paid a&Bessnient  was  due,  the  full  amounl  of 
it  was  tendered  to  tbe  defendant,  but  was  re- 
fused, "although,  under  the  charter  and  by- 
lawB  of  tbe  said  defendant,  thirty  rfaya  after 
an  assessment  was  due  were  allowed  holders 
of  insurance  certificates  and  tbe  beneficiaries 
thereof  ...  in  which  to  pay  ao  assessment 
past  due,  and  such  payment  relieves  from  any 
default  or  suspenefon  caused  by  failure  to  pay 
an  amesBment  when  due."  ^e  demurrer  to 
tbe  declaration  as  amended  admits  this  stlfga- 
tion  to  be  Une.   It  will  be  noticed  that  it  Is 


alkgcd  that  the  by-laws  allow  tbe  benefldariea 

to  make  payment  wltbin  Ihlr^  days  after  an 

assessment  becomes  due.  We  tbtuk  this  im- 
plies, if  nothing  to  the  contrary  appears  in  the 
by-laws,  that  the  beoefidariea  can  make  tbis 
payment  tfaoo^  the  aasured  be  dead.  In  tbis 
instance  he  was  dead,  but  bis  death  occurred 
within  the  thirty  days,  and  therefore  befom 
tbe  time  allowed  1^  toe  by-laws  for  payment 
of  the  asaeaament  oad  expired.  Perbapa  tbe 
declsralioD  is  also  somewhat  aided  by  anotho- 
allegation  in  tbe  amendment,  to  tbe  effect  th^ 
tbe  association  continued  to  treat  the  assured 
as  a  member  in  good  standing  by  making  » 
subsequent  assessment  afainai  him.  NiUlack, 
Mut.  Ben.  8oa  %  845.  At  all  erents,  taking 
the  declantion  as  it  stood  after  amendment  n 
set  forth  a  cause  of  action  sufficiently  to  put 
tbe  defendant  on-  pleading  anything  contained 
in  its  by-laws,  or  any  extrinsic  facts  tending 
to  negative  its  liability.  We  do  not  at  pres«it 
see  what  the  promise  of  Adams,  tbe  Sffnt,  had 
to  do  with  tbe  merits  of  the  case.  But  tbia, 
though  a  seeming  irrelevancy,  would  not  viti- 
ate the  declaration.  Tbe  court  emd  in  sus- 
taining the  demurrer  and  in  dismissing  tbe 
action. 
Judgment  reterted, 

Lnmpkin.  J.,  not  presiding. 


daj  Is  Bundar  and  tbe  time  tbcrabj  extended  until 
ttie  next  day.  payment  on  Hmdar,  attbooffta  irtter 
death,  18  sunoient  Hammond  v.  Amertaan  Hnt. 
Xi.Ins.Oo.l06raj,MIL  ■ 

Where  a  premium  noCefor  tbme''moatbs  came 
dueon  Bimdar  and  tbe  insured  died  that  day  at 
1  P.  M.,  altboush  tbe  poller  said  tbat  tbe  premium 
roust  be  paid  at  nooa  on  the  day  It  became  due, 
paynumt  of  tbe  note  on  Monday  at  any  time  Cur- 
ing business  bouts  Is  sufflcleot  althooab  It  mar  be 
aftemooo.  Tbe  rule  as  to  payment  at  noon  doea 
not  apply  where  such  a  note  has  been  riven,  but 
payment  thereoC  must  be  made  at  Its  maturity  ac- 
oordln^  to  the  general  rule  appllCHbte  to  such 
paper.  JLeigh  t.  Knlckerbockm  It.  laa.  Co.  at  Z^a. 
Aon.  480. 

An  odor  to  pay  after  tbe  death  of  tbe  Insured 
may  be  m  time  although  tbe  premium  became  due 
Id  hts  lifetime  U  tbe  Insurer  bad  by  Its  contract  be- 
come estopped  from  eaforclng'  tbe  ooDditlon  id  tbe 
policy  as  to  forfeiture  for  failure  to  pny  at  a  cer- 
tain tin»e.  Mayer  v.  Mutual  Z<.  Ins.  Co.  88  Iowa, 
aiM,18Am.  Kep.81. 

Beoeiving  premlnm  after  the  death  of  tbe  tn- 
auTed.lf  doaewltb  knowle<^of  tbe  faota.  ke^ 
tbe  iDSuraaoe  alive.-  Froehttdh  v.  Attaa  Lu  Ins.  On. 
«  Ho.  407. 

The  same  rule  applies  to  a  receipt  of  dues  for  a 
member  of  a  mutual  InauraQoe  oompany  after  his 
death.   Brdmaon  v.  Mutual  Ins.  Co.  U  Wis.  37S. 

But  aooepting  on  overdue  payment  of  premium 
after  tbe  death  of  the  lnsured,of  which  both  parties 
are  ignorant,does  not  trind  the  Insurer  and  keep  the 
polirv  allre.  Xnier  V,  Union  Cent.  h.  lot,  Co.  110 
IlL  ISOi  Frttehard  v.  Merchants  *  T.  Mut  li.  Aauir. 

8oo.8aB.N.aatt. 

Dav»of  onet, 

Ondcv a  provision  Uiat  Msmember  neglects  to 
pay  quarterly  premluma  for  fifteeii  daya  after  the 
aame  become  duoi  the  polloy  wUl  tie  voM,  and  tiiaf 
MIi.A.A. 


be  "shall  pay  or  eauae  to  be  paid"  wnUn  tbat  tuue. 
tbe  death  of  tbe  Insured  during  aucb  lirtaen  day* 
and  twfore  payment  def«ttts  tbe  Inmmnoe,  and  «. 
tender  of  tbe  premium  thereafter,  though  witbio 
the  fifteen  days,  Is  iaaulBoieDt.  Want  v.  Blant,  U 
East,  188. 

This  rule  has  been  followed  In  other  cases  where 
a  certain  number  of  daya  Is  glveo  for  payment  af- 
ter the  premmm  Is  doe.  Blmpeon  t.  Accidcatat 
Death  Ina.Oo.  S  a  B.  N.  &  KT:  Kntoal  Ben.  U, 
Ids. Co.  v.  Buae, SOa.  M 

In  tbe  case  of  Simpson  v.  Aoeidental  Death  Ina. 
Co.,  supra,  payment  waa  In  fact  not  offend  until 
after  (hose  di^rs  had  exirtred.  but  the  oourt  bbM 
tbat  even  wtthta  that  tbae  payment  eooM  not  be 
made  after  Ms  death. 

To  the  contrary  Is  a  much  more  modem  decision 
holding  tbat  a  oonflltlOD  tbat  the  Insured  shall  pay 
when  due  "orwlthlD  tblrty-flva  days  tbereaiter** 
Is  oot  violated  by  follure  to  pay  nntO  tbe  thlrty- 
flvedays  have  elapsed,  and  that  payment  wltbln 
that  (Ime  la  snfllcteut  although  the  Insured  Is  dead. 
Worden  T.  Ouardlaa  Mut.  L.  Ins.  Oo.  T  Jooea  *  B. 
317, 

Rtintmitmtnt  after  dcotlL 

Under  a  oertlflcate  authorismg  letnatatemeuK 
for  "valid  reasons  to  the  oOoenof  tbe  nmnrlannn'' 
poymentafler  tbe  death  of  the  mcaiber  may  t» 
made  where  bia  follure  to  pay  within  tbw^  daya 
after  notice  was  due  to  a  stroke  of  apoplexy  which 
rendered  bim  unconscious  until  be  dtnd.  Deonle 
v.  HassacbusetU  Ben.  Asbo.  8  L.  R.  A.  Itt,  UO  N.  T. 
4M. 

The  death  (»f  the  Insured  In  a  mutual  nUef  asao- 
olatkHi  after  maiitnjr  past  dues  and  papers  for  re- 
iBstatemaot  and  before  tbe  pa  pen  had  beeo  acted 
oo  by  the  oompany  will  not  defeat  tbsrlgbt  to 
taMtateniant.  Jaokseo  t.  Hnthweaten  Hut  Be. 
lMAaa(knVla.4ML  AA.H. 


Digitized  by 


3891. 


UICHIGAir  fiUFRBMB  COURT. 


PEOPLE  OF  tbfl  State  of  lUCHIGAN 

■ 

Dntd  OUMHINGS,  Jppt. 
(  HKA.  ) 

1.  ▲  statute  Mtliorialiic»p«Fol«  or  eoB- 
dltional  releaae  by  th«  board  of  con- 
trol of  prlsooa  ofaprUonwwbo  is  md- 

t«aoed  for  an  ladeflnite  terai,  wberabr  be 
remains  to  tbe  legal  custody  of  the  board  al- 
though outHlde  the  prison  and  subject  to  be  tubea 
back  on  order  ot  the  board  If  he  violates  the  con- 
dltiona  of  fats  parole  or  release,  Is  In  vlolatloa  of 
Hlob.  Const,  art.  8, 1 1,  RlTlnic  tlie  JinlliHal  power 
to  tho  eoorta,  or  art.  6,  •  11,  gtrlof  pardoning 
power  to  the  govemor. 

2.  A  sentence  of  not  leas  than  two  nor 
more  than  four  yeara  In  the  discretion  of 
the  board  of  control  of  prisons  may  be  good  for 
two  yean  although  void  as  far  as  It  attempts  to 
Slve  disoretton  to  the  board. 

(Orant,  J.,d<Mente /TORI  prppotttlon  U 
rNovnaber  18,  ien.> 

ERROR  to  the  Gbcuit  Court  for  MukwoD 
OouDtj  to  review  a  judgraem  convietiof 
defendant  of  lareoiy  and  BeDteociog  bim  to  be 
conSoed  ]□  the  State  House  of  Correction  and 
Reformatory  at  bard  labor  for  a  period  of  not 
Ims  tbaa  two,  nor  more  tban  four,  years,  in 
the  discretion  of  tbe  bonrd  of  ccmtrol  of  pris- 
an«n  in  the  State  of  Mleblgon.  Bmrted. 
Tbe  facta  sufficiently  appear  in  tbe  opinion. 
Mr.  immmm  B.  llfaBrfdo  for  plaintiff  in 
mar. 


Nora.— Sufrpeturton  of  sentence  for  good  behavior, 
eonditUmal  pardoiu  and  paroU<tfpriBojter. 

L  fluvenstoii^  mntmrn.  "'** 

Ihe  wdgbt  01  antborHr  Is  now  agalnot  tbepower 
<rf  tbe  courtB  to  suspend  sentence  fot  good  behavior 
except  for  short  periods  pending  the  determina- 
tion of  motions  or  other  oonalderatlons  arising  in 
the  cause  after  verdict.  United  States  v.  Wilson,  16 
Ted.  Uep.  7^  People  r.  B!aokbum  (Vtab)  Jan.  a, 
1890;  People  v.  Morrlsetto. »  How.  Pr.  U& 

In  each  of  these  oaace  the  question  was  squarely 
presented  and  tbe  decisloo  made  that  there  was  no 
power  in  a  court  to  suspend  a  sentence  Indeflnitely 
and  thus  in  effect  relieve  s  person  who  is  convict- 
ed of  punishment;  but  in  tbe  case  of  People  v. 
Blachbum.  ntpro,  where  the  punishment  tlxed  for 
a  crime  was  imprisoDment  "not  to  exceed  five 
years,*'  a  maodamus  to  compel  sentence  was  denied 
on  tbe  ground  that  the  Judge  f  n  his  discretion  had 
evidently  Intended  to  Impose  the  minimum  pun- 
foment,  whiuh  was  purely  nominal,  and  therefore 
that  the  merely  perfunctory  duty  and  useless  ex- 
pease  of  passlug  sentence  would  not  be  compelled 
by  mandamus. 

There  baa  been,  however,  some  authority  on  the 
other  side.  In  the  case  of  People  v.  Mueller  (111.) 
reported  in  4  Qrim.  Jj.  Hag.  725,  tbe  court  In  nn 
extensive  opinion  declared  that  upon  principle 
and  preoedent  such  power  of  suspension  existed. 
In  that  case,  however,  tbe  sentence  might  be  for 
*^Qy  number  of  years"  in  tbe  penltenUarr.  and 
the  court  said  tbe  ditTerenoe  between  a  suKpenslon 
nf  sentence  and  any  punishment  that  might 
be  Imposed  was  an  InoalculaUs  minltnum.  nils 
decMon,  like  that  In  the  case  of  Peojde  r.  Blaok- 

UL.RA. 


JfemrM.  A.  A.  ElUa,  AUy-Oen:,  and  W,  ^ 
Tomer,  Pr0$-Atttf.,  for  tbe  Peofde. 

Morse.  X,  delivered  the  oplnloQ  of  the 
eoort: 

This  cam  loTolvea  tbe  constitntionallty  of 
Act  No.  228,  Pub.  AcU  1889.  Tbe  Act.  hi 
full,  is  M  followa:  "An  Act  to  Provide  for 
IndelenniDBtc  Spnteoces,aad  Dispoeliion,  Alan- 
agraieDt,  and  Release  of  Criminald  under  Such 
Senienre.  SecUon  1.  The  Pet^le  of  tbe  State 
of  Michigan  enact  that  emTienleoee  to  alate- 
priaon  at  Jaeksra,  the  itate  nouia  Of  ooncotioB 
and  reformatory  at  Ionia,  and  tbe  state  house 
of  correction  ^d  branch  of  tbe  state-prison  in 
the  Upper  Peoiraala,  of  any  pereoo  btreaf  (er 
coaviolcd  of  a  crime,  except  of  a  person  sen- 
teDccd  for  life,  or  a  child  under  ftf  teai  yean  ot 
age,  mi^  be,  in  the  dIsoiMioD  of  the  court,  m 
gnieral  aenteoce  of  Impriaoament  in  that  one 
of  the  prkKms  proTided  by  law  for  Uie  offense 
of  whieh  he  ia  conrleted.  Tbe  term  of  such 
Imprisonment  of  any  person  an  convicted  and 
sentenced  may  belenninated  by  the  board  as 
amhoriaed  bythb  Act;  butntchimprinomeot 
ihall  not  eiceed  tbe  mazteaom  twm  provided 
by  law  fbr  the  crime  for  which  tbe  pilaooer 
was  coDTlcted  and  sentenced:  and  no  prisoner 
shall  be  re  I  eased  until  after  be  Aall  have  served 
at  least  tbe  mioimum  term  provided  by  law 
for  tbe  crime  for  which  be  is  coovicced.  Sec. 
3.  Ererv  dei^'of  any  court  by  wbicb  a  crimi- 
nal' sfaatl  be  senteneeo  to  any  pris  -n,  whenever 
tbe  term  of  sentence  may  not  be  fixed  by  tbe 
OMirt,  aball  f  orniah  the  waiden  or  other  officer 
having  sndi  criminal  In  cba^  a  remtfd  oon- 


bum,  nipro,  might  be  Justined  on  the  ground  that 
the  minlmnm  sentence  allowable  was  practically 
nothing.  Nevertheless  the  court  fully  discussed 
and  committed  Its^f  to  the  doctrine  that  it  bad 
power  to  suspend  sentence  entirely. 

Among  the  cases  cited  In  support  of  this  doctrine 
that  of  State  V.  Addy,  43  N.  J.  L.  113. 80  Am.  Rep. 
647,  wbioh  was  on  an  Indictment  for  nuinance, 
while  pronouncing  in  favor  of  tbe  power  to  sus- 
pend sentence,  nevertheless  decided  that  there  was 
In  fact  not  a  suspension  of  sentence  but  that  what 
was  In  form  snch  a  suspension  onconditfonof  par- 
mentof  costs  was  In  effect  an  order  to  abate  the 
nuisance  and  pay  the  costs. 

Another  case  ctted  to  support  the  doctrine  was 
Com.  V.  Dowdlcan,  US  Mass,  186.  but  the  opinion  In 
this  case  states  that  wbfle  the  practice  of  suspend- 
ing sentence  has  long  been  common  in  that  State 
It  has  been  recognized  there  by  stntiitc. 

Anotbercfise  dted  Is  that  of  Weaver  v.  People.  88 
Mich.  SM,  In  which  a  sentence  by  another  jadge 
after  the  trial  Judge  had  suspended  sentence  aniU 
tbe  next  term  on  the  criminal's  own  tecognlzanoe 
and  bad  failed  to  take  any  action  at  that  term  was 
reversed  on  tbe  ground  that  the  action  of  the  trial 
Judge  indicated  an  Intent  to  let  him  off  wtthmtt 
pnnisbment.  Tbts  amounted  toanapproval  of  the 
doctrine  tiut  a  Judge  might  suspend  sen  ton  oe;  bat 
tn  ttH>  later  case  of  People  V.  Rellly.  68  Hleb.  JOB, 
the  court  waseqnally  divided  as  toiucb  power  and 
ChampHo, dDclared  that  It  would  Incorporate 
into  the  administration  of  criminal  law  tbe  *^loket 
of  1eave8yst«w**of  dieBngllsb  Jurisdiotion  with- 
out ita  surveillance  and  obeoks. 

Again.  In  People  v.  Brown.  M  Hfeh.  U,  although 
Uie  question  was  not  strictly  bWM*  the  oourt. 
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,  tafolDg  a  copy  of  the  iDformation  orcoatplaiat, 
of  any  such  plea,  the  name  abit  resldeDCe  of 
the  jud^  preaidiog  at  the  trial,  also  of  the  ju- 
itors  sbd  tnitoesflefl  Anom'oa  tXe-ttia),  wMi  a 
Biatemeat  of  an?  foot  or  facta  which-  tbv  |ir^ 
sldiDg  jadee  maj  deem  important  or  necessary: 
f6r  (be  fuu  comprsheD^od  of  the  case  and  of 
bis  reasons  for  the  sentence  inflicted;  and  such 
copy,  ftaiement,  and  abstract,  signed  by  the 
clerk  of  the  court,  shall  be  prima  facie  evidence 
against  the  convicted  person  in  all  proceedings 
f  (ir  the  relief  of  sucb  person  br  a  vrit  of  habeas 
£orpu8  or  otherwise.  The  cierk  of  tbe  court 
abaH  be  entitled  to  such  compensation  in  every 
oaaein  whScbbeshBll  perform  the  dnties  re- 
quired by  this  Act  as  anall  be  oertifled  to  be 
just. by  the  pPBsiding  judge  at  tbe  trial,  and 
shall  be  paid  by  the  county  in  which  trial 
is  bad,  as  a  part  of  tbe  court  expanses,  Tbe 
dark  shall  also,  upon  any  conviction  and  sen- 
tence, forthwith  transmit  to  the  wardm  of  the 

SrisoQ  to  wbidi  sentenced  notice  thereof.  Sec. 
.  Tbe  board  of  conttol  of  prisoni  shall  have 
power  to  establish  rules  and  regalalions  under 
wbicb  prisoners  senleooed  under  lliis  Act  may 
be  .allowad  to  go  upon  parole  ootside  of  tbe 
buitdiogs  and  indosores,  but  to  remain,  while 
on  parole,  in  tbe  legal  costody  and  under  tbe 
control  of  the  boKd,  and  subject  at  any 
time  to  be  taken  back  witbin  tbe  Indosnre  of 
said  prboB;  and  full  power  to  enforce  such 
tuU»  and  regulations,  and  to  retake  and  ream- 
prison  any-  convict  so  xmon  parole.  Is  hereby 
conferred  upon  said  board,  whose  written  order, 
^ila  defk,  shall  be  snfficient  warrant  for  all 
omcaa  naaral  thereto,  to  uitbcnize  such  oflk 


,cer  to  return  to  «ctn8l  custody  any  conditionally 
releasedw  paroled  prisnner;  and  it  is  hereby 
made  the  duty  of  all  offlceis  to  execute  such 
order  the  same  bs  in  any '  orUb^y  almtnal 
process.  Sec.  4.  The  board  shall  make  sucb 
rules  and  ragulatioiv-  for  itlje  .aeMntlon  and 
classification  of  prisoners  sentenced  under  this 
Act  into  diSereqt  gradea,  with  promotion  and 
degradation  according  to  the  merits  of  tbe 
rtffeoners,  their  empIoythCTrt  add  inslruction  in 
hidustfy,  and  generally,  as  may  frdm  time  to- 
time  appear  to  be  nectary  or  promollve  of  tbe 
purposes  of  this  Act.  Sec.  5,  And  it  Is  hereby 
provided  that  vi^hen  any  prisoner  violating  ibe 
conditions  of  his  parole  or  conditional  release 
(by  whatever  name)  is,  by  a  formal  order,  en- 
tered in  the  board's  proceedings,  declared  a  de- 
linquent, heaball  thereafter  be  treated  as  an 
escaped  prisoner  owing  aexvioe  U>  .the  State, 
and  aball  be  liable  when  arrested  to  aerve  out 
the  unexpired  [wriod  of  tbe  maximum  possible- 
imprisonment,  and  tbe  time  ixom  tbe  date  of 
hia  declared  delinquencv  to  the  date  of  hia  ar- 
rest shall  not  be  coBntea  as  any  part  or  portioa 
of  the  time  served;  and  any  prisoner  at  large 
upon  parole  or  conditional  reieaae,  committing^ 
a  fresh  crime,,  and  upon  convlotion  thereof  be- 
ing sentenced  anew  to  tbe  prison,  shall  be  sub 
je&  to  serve  the  ■eooad  Mntenoe  after  tbe  fliat 
sratanoeiB  eemd  w  UBidM.  to  eommeiioe 
from  the  date  of  tbe  tenntoatkm  of  tbe  first 
seateooe.  Sec.  6.  NotbingtottiiaActcontaioed 
aball  be  eonstrued  tofaniMtrtbefKiwer  tognok 
a  pardon  or  commniatkHi  fai  anj  case.  Ap- 
proved July  1,  am." 
It  b  not  dear  ftom  tbeiwdfaigof  Ma  ilattttB 


OtvUf  Jwttce  Oooley  In  commentlnir  on  a  petttton 
to  the  lower  ooort  for  suspension  of  sentence  SHld 
tbattbis  wasa  request  to  the  Judge  "to  gnsp  at  a 
power  notooaflded  to  bin  and  usurp  authoritj-." 

Wblle  orimluol  courts  frequently  aaHumo  ^ia 
poworand  eome  of  tbe  oplolona  Iq  the  above  oases 
reolte  that  the  praotloe  has  t>eeo  oommon.  It  must 
bv  conceded  on  a  oareful  review  of  the  author!- 
ties  tfaattbe  right  of  an;  court  to  make  such  asus- 
peiwtoD  of  sentence  does  not  exist  In  the  absence 
of  statutory  authority. 

Z.  CondUlonal  pardmu. 

from  tbe  earliest  period  coodltlonal  pardons 
bnve  been  tield  valid  In  England.  OuJUlam's  Case, 
dted  by  Coke  from  Rolls  of  8  Hen.  VI..  Co.LUt. 
m  Bi  an-k  of  Haogley's  Case,  Y.  A  8  n.  e,  bd.  7. 
no.  5.  Cole's  Gmb.  Sir  T.  Moore.  M8;  Vln.  Abr. 
Prerog.  V.  A.  &  Copelaud's  Cam.  J.  KeL  tf:  Uex 
v.Mmer.lIx!acb,C.C.T4.8M.Bl.  TVT:  Madau'sCase. 
1  Loaoh.  C.  0.  mi  Bex  v.  .dloktes.  Id.  2H,  391. 890; 
Beg.  V.  FoxworUiy,  7  Uod.  153. 

lo  the  United  States  also  It.  Is  settled  law  that 
(.-uiidltional  pardons  are  included  In  the  power  to 
pardon  given  by  general  terms  provided  the  condi- 
tions be  oompaUblo  with  thu  genius  of  the  Consti- 
tution and  laws.  Com.  v.  Haggurlv.  t  Brcwst.  3^ 
FUvoU'B  Caae,  8  Watta  &  S.lir;;  Uultid  States  v. 
tUx  Lot«  of  Ground,  1  Woods,  ZU,  \  Op&  Atty-Oen. 
312;  People  V.  PoUer,  I  Park.  Crlm.  Rop.  47;  Arthur 
r.  Ciultr.  18  Towa.  264. 30  Am.  Bep.  396:  Lee  v.  Mur- 
phy. SS  GmU.  789. 12  Am.  Hop.  663;  tix  parte  Wells. 
to  V.  S.  18  How.  aU7. 15  L.  ed,  4Z1. 

The  voiiaUtutloaal  power  to  pordoa  in  several 
stuteH  expressly  auttiurltea  parduns  on  such  tt^rnui 
and  under  such  re^trlcUons  as  the  governor  shall 
thlDk  proper.  State  v.  Fuller,  1  McCord.  L.  IIS;  £x 
parte  Marka,  «4  ,Ot\.  Sft,  10  AnL  Hep,  684. 

So  a  Htatu^  ifuthoridajt  pardoos  on  conditions 
14  L.  K.  A. 


'  makes  tbe  oondfttona  allowable  nnOera  eonattta- 
tional  provision  to  grant  pardons  on  "rule*  and 
r^alattonaprosoribed^law.**  A;pa*<«Hnot.ll> 
ArlcML 

What  eonMionM  an  tdtewM*. 

An  Illegal,  tmmonl,  or  ImpoBSlblaoondltton  In  k. 
pardon  would  be  voM.  People  T.  Fettnr,  1  Park. 
Crim.Rep.4T:  Exparip  1Urfcs,M  CU.  »,  «  Am. 

Bep.fi84. 

A  condition  In  a  pardon  that  the  criminal  be  pot 
to  latxnr  on  public  works  Is  void  under  a  general 

ooQstitutiooal  provision  giving  tbe  governor 
power  to  pardon.  Com.  v.  Fowler.  4  Gall,  3S. 
Tbe  opinion  in  this  t^aao  merely  declarea  without 
giving  rea^ns  Uiat  the  ooodltlun  Is  void,  and  tbo 
case  has  heen  cited  ai  authority  against  tbe  power 
to  pardon  on  condition,  but  as  interpreted  in  tbe 
light  of  tbe  later  oase  of  Lee  v.  Uurpby,  S  Qratt. 
780, 12  Am.  Rep.  63,  it  cannot  be  so  connidcred,  Imji 
regarded  rather  as  condemning  tbe  partieubir  con- 
dition there  In  question. 

But  in  England  pardon  on  condition  that  tbe 
crlmiual  sbaU  serve  three  y<wa  on  one  of  the 
Queen's  ships  was  held  valid.  Reg.  v.  Foxworthy, 
7  Mod.  153. 

So  in  a  very  early  English  case  a  pardon  was  on 
conditioQ  that  the  criminal  go  beyond  theacas  aod 
serve  for  five  ycara.  Copelaud's  Ose.  J,  KeL  46. 

Banistaoisnt  from  the  United  States  may  bo  tb« 
condition  of  a  pardon.  People  v.  Potter,  1  Park. 
Crlm.  Rep.  47;  Com.  v.  Haggerty,  4  Brewst.  890; 
State  V.  Addington.  X  Ball.  L.  5U,  28  Am.  Dec.  ISO. 

So  of  a  tiundldon  of  transportation  for  life  or  for 
a  term  of  years.  Madau's  Oue,  1  Leach.  C.  C.  223; 
Bex  V.  AicklGs.  Id.SM. 

And  of  a  oondltlon  that  the  erUnlnal  shall  tear? 
tbe  Btate  If  pardoned,  Rx  jjortt  Hunt.  10  .\rk.  3H. 

lli^.condltton  o^  a  pardon  that  the  prisoner  vhii:* 
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wlietbertbe  b^ord  of  control  iogivm  pow« 
of  absolute  dtscbacge  from  iioprauDptaiti  or 
not. '  If  so,  U  wouM  be  clearV  uncoaaUtU' 
tiootU,  «s  tbe  vxercisG  of  socl^  power  would  be 
certaiulj  one  of  two  tbings.  It  would  be  ^itber 
tbeezerciiB^tadicjtU.pQW^'iit  detemunfag 
tbe  term  of  inpHsonoieDt  of  a  cilizeD,  or  an 
aet  of  grace,  U>  wit,  tbe  bestowing  of  a  pardon 
and  release  of  a  pristHier  before  bis  term  of  jin- 
pnaonm^bad  expired.  Tbe  judicial  powet 
of  tbis  Slate,  by  the  ConalitutloD,  ia  vested  in 
certain  specific  courts  (sec  1,  art.  6),  and  tbe 
pardoning, pu WW  U  vealed  absolutely  in  tbe 

fDvemra  of  tbe  State  (sec.  11,  art.  5).  Tbe 
rst  section  of  tbe  Act  provides  tlkM  vtbe  term 
of  such  Imprisonment  of  any  pcnoa  eo  cod- 
Ticted  and  seotenoed  may  be  termiDHted  by  tbe 
board  as  autliorized  by  tbis  Act,  but  sucb  im- 
priftHiment  sball  not  exqeed  tbe  maxiniam  lerm 
provided  by  law  tot  tbe  term  for  which  the 
prisoner  waa  coovicted  and  aentenoed,  and  no 
prisoner  shall  be  released  until  after  he  shall 
nave  served  at  least  tbe  minimum  term  pro- 
vided by  Uw  for  tbe  crime  for  wfaicb  be  is 
coDvicted."  But  from  ,tbe  otlier  clausesof  tbe 
statute  it  may  be  inCefred,  perhaps,  that  tbla 
release  la  in  all  cases  to  be  a  conditional  one, 
and  ibat  it  is  a  system  of  paroletbat  is  oootem- 
pluied  by  tbe  law.  Yet  if  it  he  coasidered  ibat 
ibe  only  power  conferred  is  a  condiiioual  re- 
lease upon  parole,  still,  if  the  prisoner  keeps  bis 
purule.  oi,  rather,  if  the  board  are  of  the  opin- 
ion that  be  does,  the  release  is  in  fact  an  abso- 
lute one.  By  what  reflaeroeot  of  reasonius  It 
can  be  made  to  appear  that  this  is  not  hi  eSect 
a  pardon  of  tbe  priaoner,  is  beyond  my  ofMB" 


pn^eneioib  ADd,ibiAj^o«|bioa,'tiiia Actaltb 
oonfers  upon  tba  board  joaicial  pOwer.  The 
term  of  Imprisoomeot  is  fixed  b^  tbe  board, 
and  not  by  tbe  court.  The.senteods  is  bo  coo- 
fioementln  thS' prison  geDerally^no  term  is 
fixed  by  tbe  judge.  How  Ime  thatlerm  shali 
be,  rests  eoUrriy  in  the  wOl  ot  tbe  board.  li 
may  be  oee  day  or  fifteeo  years,  ais  tbey<teefit; 
ip  some  cases.  It  is  in  the  power  of  tht)  Legis- 
lature to  fix  all  punisbment  for  crime,  :aiKl  io 
i;Hx>vide  for  a  Difnimuni  and  vaximum  punish- 
meut,  and  to  give  tbe  courts  in  which  the 
pEiBoneia  ara  rouTlcted  a  diacictioo  to  fix  a 
term  between  these  limits,  but  it  cannot  be  eoor 
tended  for  a  moment  tba^  this  discretion  can 
be-given  to  soy  other  penoo  or  persons.  To 
do  so  would  imperil  the  lilierlies  of  the  cUieeo 
by  putting  hi9  punishment  for  wrongs  com- 
mitted into  the  Arbitrary  powwof  unautborized 
person^  witboot  any  tigbi  of  rtmedy  in  tbe 
conita.  TSar  can  the  Lejcislatuie  anUiOTixe  a 
circuit  judge  to  delegate  bis  power  and  discre- 
tion in  sucli  a  case  to  any  other  person  or  per- 
sons than  bimaelf. 

Under  tbls  Act,  tbe  frcuetal  aanteoce,  with- 
out interference  from  other  parties,  must  stand 
for  the  length  of  time  fixed  by  the  maximum 
term.  The  court  imposing  this  sentence  baa 
no  discrellon.  It  may  be  truly  said  tbat  he 
has  a  diecretion  in  tbe  flru  place  as  to  whether 
he  will  sentence  under  tbe  Act  or  not.  But 
tbis  discretion  is  wbettier  be  will  delegate  bis 
power  and  aulbority  in  the  premises  to  liie 
board  of  control  or  not,  and  we  are  now  deal- 
ing wil  b  a  case  where  be  has  exercised  this  first 
diaccelioii.  It  is  sold  that.thia  Act "iaevi* 


leave  tbe  Statewlthln  two  weeks  la  ootlmpoaribte 
or  lavBlld  althougli  tbe  prtooner  to  •  married 
wonian  and  therefore  suhject  to  ber  basbaqd's 
oontroL  State  v.  Fuller.  1  MoCord,  Zh  IIS. 

In  case  of  pardon  and  amnestf  an  express  coodi* 
tlOD  that  the  person  pardoned  will  not  claim  prop- 
ertf sold  ua<ler  oonOscaUon  isnood.  United Bta tee 
T.  Six  Lota  of  arouad,  J  Woods,  SSL 

A  condition  oo  a  paidon  of  onesMtenoed  to  be 
bimr  for  m order  tbat  be  be  Imprisoned  durinyUf^ 
is  valid  and  operates  aS  a  commutation  of  the  sen- 
tence which  makes  the  imprisonment  lawful  If  the 
pardon  is  accepted.  JEx  parU  Wells,  08  0.  B.  18 
How.  flOr.  U    ed.  ttl. 

A  condition  that  a  pardon  sball  relieye  the  crimi- 
nal only  from  Imprisonment  and  not  from  tbe 
leffa!  disabilities  arising  from  tbe  conviction  and 
eeatenoe  is  repufnant  to  tbe  pardon  and  roid. 
People  T.  Pease,  8  Johns.  Cas.  833. 

A  prisoner  mar  reject  a  pardon  offered  on  oondi- 
ttoD,  People  jr.PotAecl  Park.  Crim.itep.  47;  State 
v.  Smitb,  1  BaU.  283,  U  Am.  Deo.  VUh  United 
mates  V.  WOsoh,  8S  U.  S.  7  FeL  157.  S ed.  6«;  Cz 
parU  Marks.  U  Cai  29,  iS  Am.  Rep.  eSi. 

The  fact  that  a  pcuson  pardoned  on  condition  ia 
at  tbe  time  in  prison  and  must  accept  the  condltloa 
In  order  To  reoeive  the  benefit  ot  the  pardon  hmot 
such  dnresB  as  wUl  prevent  hisaoceptanOB  of  tiie 
onnditlon  from  belnR  binding  upon  bbo.  Great- 
housed  Ckuie,  2  Abb.  C  &  882. 

Oomvlianee  wftA  eondtMon;  eontitnietion. 

A  oondltioo  of  a  pardon  tbat  the  realplent  aboil 
**leave  the  country.  fot;thwUh"  means  that  he  shall 
remain  away  for  at  least  t^e  term  ot  his  aentwoe. 
Com.  V.  BB«Kert3r,10rewat,3S6. 

But  where  xba».  was  astatutoir  pcovlsiflaatti 
HL.R.A. 


thorlilng  a  patdon  on  condition  tbat  the  criminal 
Bboll  leave  the  State  and  never  return,  a  pardon  on 
condition  simiriy  tbat  he  should  leave  tbe  State 
was  held  to  bean  ezerofse  of  tfaeseoevaldlseratlim 
of  the  governor  and  not  wUhm  thesttfuteiandtbe 
condition  was  held  not  broken  by  an  fmmedUUe 
turn  bo  tbe  State  after  leavtawtt.  At  parte  Amt,- 
lOArkM. 

.A  pardon  "to  baala  and  take  effect^  from  the 
dajr  on  wtiloh  a  prescribed  cath  Is  tekea  wUl  not 

take  elfeot  until  auoh  oath  ia  taken.  Waring  v. 
TTnlted  States,  7  Ct.  CI.  501. 

And  In  such  case  an  oath  takeo  before  tbe  pardon 
was  granted  4  loaufllclent.  Hayn  v.  Dnlted Stales, 
7  CU  CI.  US;  Suott  V.  United  Statea.  8  Ct  CL  467. 

An  oath  taken  under  tbe  amnesty  proelomation 
of  May  Sa,  1886,  la  not  losufflcient  because  it  omits 
the.wMd  "protect"  and  uses  Uie  words  "late  rebel* 
Hon"  for  "exMlngjelMUIoa.'*  HamStimv.Unfmd 
States,  7  Ot.  CI.  M4. 

But  theoondiUonof  a  pardon  forpartlcipatfon 
1q  the  rebelllOD  tbat  the  redpient  sball  not  claim 
any  property  or  proceeds  ot  any  property  sold  In 
oonllsoatloa  proceedings  doea  not  prevent  blm 
from  applying  for  tbe  proceeds  Of  a  money  l>ond 
eeoured  by  a  cnnflsoated  mortgaae  of  wtOoh  the 
proceeds  were  ooUeoted  in  mrt  by  voluntary  pay-- 
meotandiapartbyaaleof  the  land  mortsuged,  as 
the  condition  Is  only  Intended  to  protect  tbe  pur* 
ohaaenatlaiUdatsidestaiaonflKathmpfooeedinsB. 
Osboro  T.  United  Statea,  91  U.  B.  474, »  L.  ed.  888. 

The  condition  of  a  paidon  that  the  criminal  shal . : 
"absolutely  abstain  from  visitinc  plaoea  wbeze  ln* 
toxfoatlog  Uqnoia  aie  sold'*  Is  Intended  to  prevent 
him  f  rom  rceortlDg  to  salooaa  for  the  purposes  af 
drink  or  social  recreation  and  amtMement,  aad  Js- 
not  broken  by  merely  pa«tog  tbrougb  a  saloon  for . 
business  nurposes..  People  v.  Moots,  88  MIob.  480.  • 
■  A  pardon  on  condition  that  the  remainder  or  the ' 
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dentlf  promoted  a  dfslre  to  reform  u  well 
AB  to  pnnish;  to  nuike  better  tbose  under  sea- 
tenceu  well  as  toprotent  BOdety."  Let  us  see 
how  it  will  workio  ibe  interest  of  reform,  and 
wbatwlll  be  the  discretion  of  the  trial  Judge,— 
the  one  person  beat  calculated,  from  bu  knowl* 
(slge  of  all  the  incfdeots  and  ctrcunutances  of 
the  commission  of  the  crime  aud  of  the  charac- 
ter of  the  prisoner,  to  exercise  a  discretion  in 
flxinff  ttie  term  of  impriaooment.  Take,  for 
instance,  a  person  coDvicted  of  manslaughter. 
The  maximum  penalty  is  imprisonmeDt  lo  the 
state's  prison  for  fifteen  years;  the  minimum  a 
floe  not  exceeding  111,000;  the  sentence  maybe 
one  day's  Imprison  vieat;  it  may  be  a  fine  of 
one  cent.  If  the  crime  aii^Kars  to  be  somewhat 
of  an  aggravated  character,  and  the  prisoner  a 
bad  man  and  an  old  offender,  the  circuit  Judge 
may  reason,  "There  is  no  hope  of  reforming 
tills  man,  so  I  will  sentence  him  to  ten  .years 
in  state's  priaoo."  At  the  eo<l  of  ten  years  the 
prisoner  is  releasM  uDconiUiionally.  In  an- 
other case  tbe  nature  of  the  crime  may  be  such 
that  tbe  circuit  judge  may  think  the  prisoner 
oitght  not  to  he  let  off  with  a  fine,  butdeserres 
some  imprlsoomeot;  but  tbens  ia  hope  for  re- 
form, and  lie  therefore  concludes  to  sentence 
him  under  tbe  indeierminate  law.  Tbe  mo- 
ment he  pronouncn  this  sentence  the  term  of 
Imprisonment  ia  entirely,  not  only  at  the  dis- 
cretion of  tbe  board  of  control,  but  at  thelrwill 
and  pleasure.  No  court  can  review  tbdr  ac- 
tion. Tbey  may  discharge  him  the  next  day 
after  he  arrives  at  the  prison,'  but,  worse  than 
this,  they  may  keep  him  confined  for  fifteen 
jeara.  It  the  boara  are  honest  men,  the  tierm 
of  imprisonment  depends  on  his  behavior  after 
he  enters  the  prison.  If  tliey  are  not  honest, 
it  depends  solely  on  their  will.  When  the  con- 
vict,  in  wbose  interest  so-called  humanitarians 
have  devised  this  mannerof  indeterminate  sen- 
tence for  bis  reform,  enters  tbe  prison,  be  be- 


comes tbe  servant  and  slave  <tf  tbe  ptfson  board, 
and  no  court  in  the  country  baa  any  power  to 

Srotect  bis  rightsor  redress  hla  wfooga.  Tbelr 
Istmtion  is  not  revleiraUe     tbe  ooorta;  ttii 

arbitrary. 

The  aappoaed  ^cHon  of  tiie  fudge  In  m«i^ 
slaughter  cases  is  exemplified  by  tbe  acttoo  of 

tbe  circuit  judge  in  tbe  case  before  us.  He 
was  deelrous  of  senteocioff  Cummlogs  und«r 
tbe  indeterminate  law.  If  ne  had  imposed  tbe 
sentence  tn  accordance  with  the  statute,  the 
maximum  term  vould  have  been  five  years, 
and  tbe  minimum  imprisonment  for  one  day, 
or  a  fine  of  one  cent.  Tbe  court  thought,  how- 
ever, he  onght  to  go  to  prison  two  yeara  at 
least,  and  not  more  than  four  yeara,  ao  tbe  sen- 
tence was  to  be  "confined  in  the  state  house  of 
correction  and  reformatory  at  bard  labor  for  a 
period  of  not  less  than  two,  nor  more  Iban  foii  r, 
years,  from  and  including  this  date,  in  the  dis- 
cretion of  the  board  of  control  of  prisona  of  the 
State  of  Hicbigao."  Tbe  court  find  tbe  min- 
imum and  maximum  and  gave  tbe  board  a  lee- 
way between  in  wblch  to  nse  their  di'^cretlon. 
Here  the  circuit  Judge  used  some  discretion 
and  delegated  some  to  the  board;  but,  under 
tbe  Act,  be  must  delegate  ft  all  to  them,  or  not 
sentence  under  the  statute  at  all  We  have 
held  that  a  circuit  court  commlnfonef  cirnlrl 
not,  although  going  throngb  the  forma  of  * 
Judicial  proceeding,  release  a  prisoner  from 
confinemeut  by  a  writ  of  habeas  corpus,  be- 
cause no  Indleutl  power  is  vested  in  such  offi- 
cer. Buddiiufton's  Case.  89  Mich.  472;  Burger's 
fkm,  89  Mich.  SOS.  The  Legislature  caonot 
confer  judicial  power  upon  any  olDcers  not 
nrndfied  tn  tbe  Constitution.  Chandlrr  w, 
Nath,  S  Mich.  409.  It  was  held  lo  /Wpfa  ▼. 
finwR,  54  Mich.  tbat  tbe  pardoning  power 
in  this  State  belongs  to  the  gov^emor  alone, 
and  tbat  nojudge  can  exercise  it  by  indefinitely 
suspending  the  sentence  of  a  convicted  crimi- 


seoteooe  rtiall  l>e  served  In  case  of  a  seoond  sen- 
Wnce,  will  not  authorize  Jmprisonment  nnder  tbe 
flrat  sentence  after  tfae  data  wbeo  It  would  have 
expired  ezoept  for  tbe  pardon,  althou^  tJieseo- 
flsid  MQtenoe  Is  within  tbat  time.  Wcat's  Ctae,  111 
HaBB.«3. 

Breach  of  condftfon. 

On  breach  of  tbe  ooDdittou  of  a  pardon  the  par- 
don lieoomes  oolL  Flavell'B  Case,  8  Watts  &  S.  10}; 
Bsofriav.  Potter.  1  Park.  Cr.  Uep.  47. 

Tba  txeach  of  tbe  ccmdltiOD  leaves  theeriffltnal 
in  the  same  situation  that  be  was  In  before  tbe 
panloB,  Madan's  Ctase,  1  Leaeb,  C  <X  tB%  Bex  v. 
Alokl"S,td.SM. 

FBUnre  to  pprtorm  tbe  condttlnn  of  a  pardon 
wbtob  requires  the  criminal  to  learo  the  State  for- 
feits tbe  pardon  and  tbe  orlxinal  nentcnoe  may  be 
enforoed.  State  v.  Addington.  2  [tall.  L.  518:  Br. 
VmU  Harks.  U  Oal.  M.  4«  Am.  Kop.  684. 

80  If  be  returns  «f  tw  learl  and  before  the  time 
permitted  hj  the  oondltion  of  the  pardon.  State  v. 
Smttta.  1  Ball.  »8,  W  Am.  Dee.  679;  Com.  v.  Hag- 
gertr,  4  Brewat.  KS. 

But  remalsin?  Id  tbe  ktninlom  after  Itie  Ume  for 
transportation  may  be  exoused  by  stckoeaaor  to- 
abUlty  to  fret  transporMtlon.  Bex  v.  Alokles,  1 
Leaob.  C.  C.  SU,  m 

8o  where  tfae  prisoner  baa  been  ineane  iwrt  Of  the 
time  and  all  tbe  tltne  in  lit  bealtb  and  poverty,  be 
was  held  exoused  for  iallure  to  leave  wltMo  tlie 
tiBie  flaed  by  tbe  oondltion  In  til«  pardon  and  an 
extenaion  oC  Ume  was  irlvea.  Moide  v.  James,  S 
Oal.S7. 
UURA, 


How  fmfeUitn  etif arced. 

In  an  early  Bnrlbiti  case  an  Indictment  was  found 
for  belos  at  large  contmry  to  a  oondltion  In  a  par- 
don. Bex  V.  Miller.  1  Leach,  a  C.  74,  S  B.  BL  3V7. 

But  In  another  ease  an  order  to  shew  oause  waa 
Issued  and  a  jury  summoned  to  try  tbe  Identic  oC 
the  prisoner  and  be  was  remandot  oo  his  original 
eeateooe.  Hadan*l  Case.  1  Leach,  a  C  223. 

So  according  to  several  dedsloos  In  this  oountry 
a  prisoner  may  be  remanded  on  his  onginal  aen- 
tenoe  In  case  of  a  breach  of  the  condiUoo  of  a  par* 
don.  People  v.  Potter,  1  Park.  Crim.  Bap.  47. 

Bemayberemandedas'lfeaoaped.  Obai.v.nw> 
gerty,  4  Brewst.  Sas. 

Thus  a  criminal  who  fotts  to  leave  tbe  state  as  the 
ooQdftlon  of  his  pardon  requires,  may  bo  agalo 
taken  Into  custody  by  the  warden  of  tbe  prison 
from  wbfoh  he  was  released.  JEs  ]Urte  Marks,  M 
Oal.  80.  »  Am.  Bep.  064. 

A  motion  may  be  made  that  sentence  be  paased 
on  faflore  to  comply  with  eucb  condition.  State  v. 
Fnllcr,  1  MoCord.  L.  118. 

So  a  bencb  warrant  may  issue,  even  without  any 
written  rule,  to  aimt  a  criminal  on  his  return  to 
tbe  ntate  In  violation  of  a  condition  In  bis  pardon, 
and  he  Is  not  entitled  to  an  Indtetownt  State  v. 
ChanceUor.  1  Strobh.  L.  847, 47  Am.  Deo.  fSl. 

Any  court  of  superior  criminal  Jurisdtctlon  mav 
remand  a  criminal  on  breach  of  ttie  oondltfoo  of  » 
pardon.  People  v.  Potter,  1  Park.  CrIm.  Bep.  47. 

Ttre  legal  statos  of  tbe  crtmtnal  on  violatloa  of 
tbe  ooDdltlon  of  hb  paidon  Is  tbe  same  as  before 
pardon  wbete  the  atipnlation  In  tkt  pardon  was 
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mh  yet.  under  the  law  liefore  us,  the  drcuU 
judge  hy  fais  sentence  may  delegate  the  power 
to  the  prIaoD  board  to  release  a  priMDer,  and, 
iD  effect,  pardon  him  Id  maoy  caaea  the  first 
day  that  hie  is  imprlBoned. 

Bat  it  is  claimed  that  the  pardoning  power 
is  not  granted  to  the  board  of  control  by  this 
Btatuie,  because  there  is  no  authority  to  dis- 
charge prisoners  absolutely  conferred  upon  the 
board.  It  is  argrued  that  the  power  granted  by 
this  Act  is  only  to  permit  pruoners  sentenced 
under  ft  to  go  apon  parole  in  the  legal  custody 
and  MmtToTof  the  board,  subject  at  any  time 
to  be  taken  back  within  the  iaclosure  of  the 
prison.  If  this  be  so,  what  la  meant  by  this 
parole,  and  what  is  the  power  of  the  board? 
Can  they  let  one  man  out.  not  to  go  beyond  a 
live-mile  limit,  another  to  keep  within  the 
comity  where  the  prison  is  located,  the  third 
to  keep  within  the  cragreadoDal  district,  the 
fourth  not  to  go  outside  the  State,  the  fifth  to 
keep  himself  within  the  limits  of  certain  fitetes 
of  the  Union,  the  sixth  not  to  leave  the  United 
States,  and  the  seventh  not  to  visit  England, 
and  the  others  confined  to  certain  localities,  at 
the  will  and  pleasure  of  this  board?  Or  does 
tbe  law  contemplate  that  this  parole  shall  be 
in  fact  a  release  from  prison  with  oolytbe  con- 
dition that  tbe  board  may  bring  the  person  on 
parole  back  again  if  tbcy  see  fit,  and  make  him 
serve  bis  whole  unexpired  maximum  term 
within  the  prison  walbi?  In  any  event,  this 
parole  system  is  as  obnosioua  to  tbe  CodbiUu- 
tioD  as  an  unconditional  release  by  the  board 
would  be;  and,  if  they  have  the  power  to 
release  on  conditions,  those  conditions  may  be 
made  so  trifling  as  In  fact  to  be  no  conditions 
at  all.  In  Ibe  case  of  People  v.  ReiUff,  58  Mich. 
SG3,  tbe  present  chief  justice  of  this  court,  in 
speaking  of  the  action  of  tbe  circuit  judge  in 
permitting  a  convicted  person  to  go  upon  his 
own  recognizance  for  over  a  year,  and  then 
calliiig  him  Into  court  and  aending  fc  im  to  state's 
inrison  for  four  years,  said:  "If  the  Judge  en- 
tertained serious  doubts  of  his  guilt,  ne  should 


have  recommended  the  governor  to  pardon  tbe 
respondent;  and.  if  he  entertained  oo  seriooa 
doabt  of  hia  guilt,  he  should  have  pronoDnoed 
Judgraeot  instead  of  settfngtbe  criminal  at  large 
upon  bta  own  recognizance.  If  such  power 
can  be  exercised  bj  a  judge.  It  incoiporatea 
into  our  administration  of  the  criminal  law  the 
'licket-of-leave'  ayatem  of  tbe  English  judica- 
ture, without  its  surveillance  and  checks,  and 
places  tbe  criminal  at  tbe  caprice  of  tbe  judge, 
subject  to  be  called  up  for  eenieuceat  any  time. 
If  tne  judge  can  delay  the  sentence  one  year,  I 
do  not  see  why  he  may  not  fifteen  years.  An 
exercise  of  such  power,  in  this  age,  would  be 
no  less  revolting  to  our  sense  of  justice  than 
was  the  exercise  of  such  power  In  the  reign  of 
James  I. ,  when  he  sent  Sir  Walter  Raleigh  to 
tbe  block  fifteen  years  after  his  convicnoo." 
This  law  Introduces  the  "tloket-oMeave"  17s- 
tem,  and  places  despotic  power  la  the  hands 
of  tbe  prison  board  over  the  peraons  wof  eoced 
under  this  statute.  If  all  there  is  to  this  taw 
is  this  system  of  parole,  aa  contended  by  tbe 
counsel  for  the  people,  then  it  cannot  stand 
under  our  ruling  in  Ivople  v.  Moore,  A3  Mich, 
407.  In  that  case  it  was  held  that  the  agent  or 
keeper  of  a  prison  oonld  not  arrest  and  bring 
back  into  tbe  prison  a  convict  pardoned  by  the 
governor  on  conditions,  for  a  vicdatlon  of  aurh 
conditions,  without  such  convict  was  arrested, 
held,  and  tried  for  such  violation  in  the  same 
manner  as  other  oflendeis  i^^ainst  tbe  criminal 
laws.  Tbe  governor  has  the  undoubted  right 
to  pardon.  He  may  pardon  on  cDndtil<Hn, 
but  neither  he  nor  any  other  person  can  have, 
□Oder  our  laws,  the  sole  right  to  delermioe 
whether  or  not  such  oondltiooe  have  hetm  via- 
lated.  This  must  be  determined  by  tbe  courts 
by  tbe  usual  and  proper  proceedings.  The 
Act  of  tbe  Legislature  In  that  case,  authoriz- 
ing the  arrest  of  such  a  pardoned  coavlot, 
without  a  warrant,  for  an  alleged  vtolttida  of 
the  conditions  of  bis  pardon,  was  h^  UncMi- 
stftutlonal  and  Tbe  writer  of  this  «pta- 
ion  said  in  that  oass:  "When'  a  person  has 


that  be  should  be  Uable  to  summarr  arrest  and  the 
Judatnent  of  the  ezeouttve  conclusive  as  to  the 
violation  of  tbe  condition.  Arthur  v.  Craig.  4S 
Iowa.  204,  80  Am.  Bep.  905. 

80  In  Hassachusetts  und«r  a  statutory  power  of 
the  governor  and  oounoll  to  reniand  a  criminal  on 
bccach  of  the  ooadlttoo  of  bis  pardon  to  serve  tbe 
unezplrad  term  of  his  eeatence  ther  may  deter- 
mfne  the  queatton  a«  to  breach  of  the  condition 
without  notice  to  the  convict  or  order  tor  him  to 
appear.   Kennedy's  Case,  136  Has?.  18. 

This  dedsloQ  Is  based  on  the  theory  that  the  par- 
don is  an  act  of  ^race  subject  to  withdiawal  if 
clemency  Is  abused,  and  that  such  wtthdrawal  is 
not  a  penal^  as  to  wbloh  tbe  criminal  baa  a  oonsti- 
tutiooal  rlybt  to  the  usual  prooeedlngi  1d  criminal 
cases. 

But,  OD  tbe  other  hand.  It  Is  held  In  Michigan  that 
a  atatntory  pro  vision  auttaorldotr  the  afrent  of  a 
atate  prison  or  tee  per  of  a  penal  institution  to 
arrest  and  remand  a  criminal  to  prison  for  breach 
of  tbe  condition  of  his  pardon  without  a  prellmt- 
nary  examination  to  await  a  trial  Is  unoonstltu- 
tfonal  and  void,  but  tae  must  be  arrested,  held  and 
tried  In  the  same  manner  as  other  offendera.  Peo- 
ple V.  Mooc«,  OS  Mich.  488. 

It  wiU  be  noticed  that  the  main  eaaeolteaaodfol- 
lowa  thb  earlier  HfoUgan  ease  and  that  tbe  deois- 
kms  Id  that  State  seem  to  be  at  varlanoe  on  this 
ML.R.A. 


qaesUoQ  with  those  elsewhere,  and  to  Mtased  on 
a  theory  quite  dfflerent  from  that' of  theUasa*- 
ebusetta  case  supFo.  being  In  substaaoe  tluft  the 
procedure  to  retake  a  prisoner  on  breach  of  tbe 
condition  of  a  pardon  la  like  a  pwaeootkm  tor 
orlmelnrespeettotbe  coastttatlaiial'rivUs  of  the 
prisoner. 

8.  Panfte  iifprlBotur, 

In  exact  conflict  with  the  main  case,  it  is  held  In 
Ohio  that  a  statute  giving  a  prison  board  power  to 
allow  a  prisoner  to  go  outalde  the  buUdlngs  and 
enclosures,  but  still  remaining  In  Uidr  legal  cus- 
tody and  under  their  oontiol.  Is  constitutional  be- 
ing neither  a  commatation  nor  a  conditional  par- 
don, but  the  substitution  of  a  lover  for  a  higher 
grade  of  punishment  preaumably  for  the  onlprit's 
beneflL  Btate  v.  Peters,  8  West.  Bep.  HE.48  Oblo 

sum. 

A  discharge  by  elty  offloen  of  a  pereoo  under 
arrest  for  vagrancy  on  a  condition  that  be  will 
leave  tbe  oity  within  a  specified  time  is  oa  a  void 
condition  and  his  aubaequetiit  arrest  for  violation 
of  the  ooadtttmi  Is  Illegal.  Boberts  v.  State,  14  Ho. 
1S8. 66  Am.  Dec.  07. 

This  last  case  manifestly  stands  on  dttTetent 
ground  from  all  the  preceding  ones  In  respect  to 
the  kind  and  authority  of  the  ofleets  whose  acta 
were  Involved.  R  A.  R. 
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been  set  at  liberty  onder  ttie  pardon  or  tbe  com 
nuuatioD  of  bis  aeatence  in  tlie.  executive,  be 
becofuM  ooce  more  a  full  ciUwd,  clothed  witb 
alltbeiiebts,  privilegea,  and  pr«t>galive6  tbat 
b^og  to  att>  otlier  freemaa.  He  cannot  be 
Bent  oat  half  fiee  and  balf  Blare.  He  is  not 
to  be  let  out  with  a  rope  around  bis  body,  as 
it  wer^^vkiib  one  end  in  tbe  baoda  of  tbe 
wardi'ti,  to  be  baiiled  back  at  tbe  caprice  of 
that  oi.jpfr.  Be  must  go  out  a  free  man,  and 
leoiain  a  free  mao  uolil  be  breaks  tbe  coodi- 
tioo  of  bis  i»rdoD.  lie  oiU'<l  enjoy  tbe  bless- 
Idkb  and  beneflts  that  belonc  to  an  American 
cftuteii  until  be  has  violated  tbe  lav  of  bis  re- 
leaflp.  His  rbaracier  may  betarnlsbedand  bis 
reputation  sollvd  by  bia  imprlBODment,  but  his 
rigbtB  as  a  citiKeo  are  unimpaired.  He  is 
clolbed,  as  be  pcieses  out  of  tbe  prison  tioor, 
witb  tbe  flame  garb  of  freedom  that  was  re- 
moved from  bim  wben  he  went  in.  Be  bas  a 
riftiit  to  bii  liberty  tbe  same  as  any  otber  citi- 
zen, so  lone  as  be  secpe  tbe  oonditiuns  of  bifl 
pardon,  and  be  cannot  be  deprived  of  that  iib- 
urty'save  in  the  mode  prescribed  by  tbe  Con- 
stitution nnJ  Iflwa  of  our  State,  as  applied  to 
any  olber  citizen.  If  tbe  breaking  of  tbe  con* 
dition  is  in  the  nature  of  a  crime,  or  puniai  ed 
as  such,  witli  penal  consequences,  Ibat  crime, 
or  act  punifheH  as  a  crime,  must  be  established 
as  any  other  crime  would  be.  He  is  presump- 
tively innocent  UDlil  proven  guilty,  and  his 
giii  t  must  be  esiablii'bed  under  tliedue  forms 
of  law,  and  by  ibe  same  procciwes  applied  to 
others.  There  can  be  no  special  ]q{islalion 
separatiDg  him.  io  bis  rights  and  privileges, 
from  bia  fellows,  and  abackllnff  une  of  his 
pncrogiiilves.  Aanon^  under  our  Inatitutiima. 
aie  enlliled  to  special  privileges,  so  none  can 
be  shgru  by  apecial  legislation  of  any  portion 
of  tlieir  riKuls  and  fraoGhisea  as  freemen.  If 
a  condition  is  imposed  that  be  sbull  notdoany 
thing  or  ibtngg,  tbis  does  not  hamper  or  abridge 
bis  rigbti  or  liberties  until  the  condition  ia 
broken:  and,  io  order,  to  remand  and  confine 
him  in  prison  again,  tbe  fact  of  the  violation 
of  such  condition  must  be  eslabliflhed  by  tbe 
due  administration  of  tbe  law,  as  io  otber 
cases  of  tbe  violation  of  tbe  penal  statutes. 
The  authority  conferred  upon  tbe  agent  of  tbe 
atate-priaon.  or  tbe  keeper  of  any  other  penal 
instittUion,  to  arrest  and  detain  auch  penwn 
in  bis  prison  or  bouse  of  correction,  without 
complaint  or  warrant,  and  to  keep  bim  there 
without  ball,  and  without  preliminary  exami- 
nation, as  a  coovict,  until  the  prosecuting  at- 
torney of  the  county  may  choose,  when  tbe 
next  term  of  court  opens,  to  file  an  informa- 
tion against  bim,  cannot  be  tolerated  or  per- 
miucd  under  our  Constitution,  and  is  repug- 
nant to  the  spint  of  our  institutions.  By  tbe 
operation  of  tbis  statute,,  tbe  person  pardoned 
and  absolved  from  the  penal  coosequeoces  of 
bis  crime,  we  must  preaume  for  a  good  cause, 
is  not  free  upon  bis  release.  He  is  subject  to 
the  will  of  amaster.  Tbe  warden  or  other  of- 
flrial  can  reach  out  his  hand  at  any  moment, 
andpttU  him  back  into  nriaon,  governed  by  no 
resinclions  snvc  tbt  will  of  tbe  officer.  Wheti 
tbe  warden's  band  is  laid  upon  tbe  released 
.convict,  he  become^  bis  absolute, seiyant  and 
priso'  er  until  the  prosecuung  attorney  gets 
time  or  see*  fit  to  move.  Thisarbitrary  power 
over  tbe  liberty  of  another  In  poweswd  no 


otber  officer  in  our  goTemroent,  in  timei  cf 
peace.  ,  It  cannot  lawniUy  exist  In  ■  free  cooi- 

try."_ 

This  language  applies  witb  still  more  force 
to  tbe  set  before  us,  for  here  neither  the  pro» 
cuting  attorney  nor  the  court  can  inienene 
between  tbe  board  and  Ibe  convict.   Thit  law 
is  8ubJ'>ct  to  tbe  same  infirmity  and  is  moR 
pernicious.   Any  convict  thus  released  on  pa- 
role can  at  any  time  be  brought  back  into 
tbe  prison  upon  tbe  written  order  of  the  board, 
which  all  ofBcers  must  obey.   All  that  is  nec- 
essary i«  for  the  board  to  ent^r  a  format  cffder 
tbatue  convict  is  a  delinquent, — bas  violated 
the  copditioDB  of  bis  parole, ~~aod  that  is  tbe 
end  of  it.   Tbe  convict,  is  not  to  have  a  hear- 
ing, and  no  court  bas  power  to  interfere  in  his 
behalf,  if  this  law  Is  constitutional.    Nor  i> 
tbis  all.   He  is  to  be  treated  thereafter  asan  es- 
caped priaoner,  owing  service  to  tbe  Stat&  and 
loses  the  time  even  that  he  bas  earned  by  keep- 
ing tbe  oonditioofl  of  bis  parole  perhaps  fM- 
years,  and  if  he  commits  another  crime  wbile 
be  is  at  large  upon  bis  fwrole.  and  is  convicted 
thereof,  bis  new  sentence  is  deferred  until  he 
has  served  out  bis  old,  meeting  out  to  him 
double  punishment  for  bis  last  crime..  I  have 
not  sufilcient  words  at  my  command  to  use  in 
condemnation  of  this  statute.   It  would  fill 
our  State  with  convicts — they  could  nnt  be 
called  freemen— running  at  large  outside  of 
our  prison  walls,  all  liable  at  any  moment  to  be 
taken  back  inside  at  tbe  will  of  four  indirid- 
uals,  no  better  probably  in  their  impulses  sod 
caprices  than  the  average  man.   These  peapk 
thus  at  large  would  not  only  be  subject  to  tbe 
will  and  pleasure  of  their  masters,  witbrat 
boper  of  redress  if  wronged  by  them,  but  the^ 
would  be  out  of  prison  under  various  condi- 
tions, and  sucb  as  tbe  board  might  impose 
upon  them,  without  r^ulalion  or  reatrirtioo 
from  any  other  power  or  authoritv,— one  un- 
der the  condition  thai  he  shall  drink  no  latnii- 
eating  liquor,  and  another  that  he  shall  not 
chew  totmcco,  and  stDl  another  that  be  disll 
not  use  opium  or  drink  strong  coffee.  There 
is  no  limit  or  qualification  to  the  conditions 
that  may  be  imposed.    In  looking  upon  this 
law,  it  IS  difficult  to  see  in  what  respect  this 
system  of  parole  differs  from  a  pardon  Iv  the 
governor  upon  conditiona.   Is  it  not  io  fact  a 
pardon,— «  release  upcm  conditions?  If  ft  is 
not,  if  tbe  faith  of  the  board  of  control  is  not 
to  be  kept  and  tbe  convict  has  no  certainty  that 
if  be  keeps  tbe  condltlonB  he  will  not  be  uain 
fmprisoned,  then  tbe  whole  scheme  is  a  delu- 
sion and  a  snare,  and  unworthy  a  place  upon 
the  statute  books.   But,  as  it  is,  the  only  guar 
anty  of  a  person  so  released  of  such  good  faith 
is  tne  pleasure  of  the  board.   This  system  of 
parole  is  either  a  pardon  upon  conditions,  and 
therefore  unconstitutioniJ,  or  It  is  no  release 
at  nil,  and  only  a  peniUation  to  go  outside  of 
the  walls,  and  atay  as  long  as  tM  board  may 
wlU.  If  ills  tbe  latter,— «  simple  lean  tosli^' 
outside  uDtil  tiie  board  seesfU  to  call  ibem  fai, 
—the  law  evidently  does  not  meet  tbe  intenUon 
of  the  Legislature,  and  Is  not  onlr  undeslnble. 
hut  indefensible.   If  It  Is  a  paroon  upon  con- 
ditions, as  tbe  Legislature  no  doubt  intended  It 
abyuld  he,  then  it  is  open  to  all  the  oonstlio- 
tlonal,  obj^rtions  mentioned  m  Peofit  v.  itfitrt, 
m  Mich.  S0&  The  term  of  UapriioameDt  bd- 
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der  this  law  dependst  nol  upon  Ibc  cbaracter  of 
the  crime  committed,  but  uprmthe  bebavlorof 
tbe  prisoner  after  be  entsrs  upoB  hk  seoteoce. 
The  ptisowTs  are  to  be  classiUed  into  different 
grade?,  "with  promotion  or  dejcradatlon  ac~ 
cording  to  the  merile  of  the  prisoners,  their 
employmoot  and  instruction  in  iadnsinr,  and 
j^oerauy  as  may  from  lime  to  time  Appear  to 
be  oeceaiRry  or  promotive  of  (he  purposes  of 
this  Act."  The  hardened  criminal  may  more 
easily  submit  to  the  discipline  of  tlic  prison 
than  tbe  younger^  butmoie  impulsive,  offender, 
«ndtbn«foce  Ret  bis  release  sooner.  Tbe  term 
fit  imprisonmeDt  depends  opon  the  lability  of 
ihecoovictto'plflaBe  tbe  prison  officials  in  his 
ileportment;  and  not  upon  the  enormity  of  his 
«&nie.  Tliiilair.if  permilled  tosland,  would 
be  a  coavenient  one  for  judges  wbo  might  dis- 
like to  petfoim  an  unplraaairt  doty.-  .When  a 
penoBofinflnenoe  or  wealth  "wasoooTloted.aiid 
tbe  oaiiat  pressure  in  such  esses  brought  to  bear 
upon  the  itial  judee  to  impose  a  light  sentence, 
how  easy  it  would  be  to  impose  a  geneml  sen- 
tence, and  shift  the  responsiliiltty  of  fixing  its 
actual  term  upon  the  board  of  control  of 
prisooB*  and  let  them  stand  the  siege,  which 
would  at  once  commence,  to  procure  bis  re- 
lease. Tbe  law,  in  mycpinhin,  is  not  only  un- 
eontttutional,  as  heretofore  pointed  out,  but 
also  wrong  in  theory  and  dangerous  in  prac- 
tice. That  such  laws  have  beea  adopted  by 
some  of  Ibe  states  of  the  Union  has  no  bearing 
In  fiivor  of  this  act.  A  rimilar  statute  was  ma» 
lained  ia  Uhio,  but'  tbe  reaaoniog  of  tbe  opin- 
ion is  not  at  all  satisfaetoty  to  mo,  and  does 
not  meet  tbe  objections  raised  aftainst  tbe  taw. 
8r«  State  V.  Ptten.  48  Ohio  St.  688,  8  West. 
Snx  loa 

It  is  also  nrged  fn  support  of  this  law  tbal  it 
Is  DO  more  despotic  or  arbitrary  than  tbe  law 
providing  for  a  deduction  of  time  from  each 

£«  of  Uw  sentence  of  a  convict  who  haa  not 
fracted  tbe  rulea  of  the  prison  during  that 
time,  anditk  aaserted  that  the  constitutfonality 
of  Aicb  law  has  lately  been  recognized  by  tbis 
court,  fa  R*  WaUh,  m  Mich.  4M.  Bat  there 
is  a  material  difEerence  between  tbe  two  enact 
meuls.  How.  Stat.  gS$  9708.  9704,  provide  for 
a  certain  raductlMi  of  the  s^eooe  for  good 
behavior.  It  b  not  left  at  the  will  or  caprice 
of  anyone.  It  is  provided  that  tbe  rules  of  the 
ptisoD  shall  be  known  to  tbe  convict,  and  that 
they  shall  provide  what  tbe  penalty  sliali  be 
for  an  infraction  of  such  rules;  that  a  record 
•hall  be  kept;  and  that  the  ruka  shall  be  defi- 
nite and  certain,  and  apply  to  all  the  convicts 
alike.  Sndi  a  law  was  snat^ned  In  Maasa- 
cbusetts  (18  €fTHy,'618),  upon  tbs  ground  that 
Ibc  sentences  were  not  rendered  indefinite  or 
uncertain  thereby,  tbe  judges  saying  in  the 
opinion:  "The  scale  of  dwluclion  is  not  to 
depend  on  any  varying  or  capncious  notions 
which  any  officer  or  superintendents  of  the 
priaoB  may  entertain  of  tbe  good  behavior  or 
oood  dispnaition  of  a  convict.  It  is  made  to 
aepeod  upon  a  faot.  ascertained  by  a  fixed 
rote,  entered  on  tbe  journsls  of  tbe  prison,  re- 
corded eacb  month,  that  is  entered  in  a  booli. 
permanent  in  its  character,  fixed  and  nn- 
chaoseable  when  once  entered.  Tbcse  books 
areatitayaacceaslble,  and,  all  bough  tbe  officer^ 
laayaH  change^  the  rrcosd  iatbere."  We  also  [ 
Jietd  in  tbe  WttM  Oaae  that  the  enforc«m«it  I 
i4  L.  R.  A. 


of  OUT  statiite^,  and  the  deduction  of  lost  time 
under  it,  could  not  be.  left  to  the  will  or  caprice 
of  any  prison  oflQcial,  and  that  tbe  prison  board 
ooulo  not  alter  or  chaa^e  a  record  onoe  made 
to  militate  against  a  prisoner;  that  it  must  be 
enforced  under  fixed  rules,  known  to  the  con- 
victs; and  tha  i  the  record  must  be  so  kept  t  bat 
the  convicts  would  not  bo  left  at  the  mercnr  of 
ttie  mistakes  of  pri4(ni  officials;  yet,' as  plain 
as  these  statutes  are,  in  tbe  WalsA  Caee  it  was 
found  that,  ever  since  the  passage  of  this  law 
aUowjnff  deductions,  tiie  prison  board  had  dis- 
fcgantoa  the  statute,  and  boUt  up  &' system  of 
their  own,' which  was  unjust  and 'peroU-ious, 
aa  well  as  indefinite  and  uncertMnfn  its  opera- 
tion. But' the  law  under  coosideration  goes 
ifiirtber,  and  proposes,  without  rcgnlatioD  or 
restriction,  to  give  the  piAson  board  almost  un- 
limited autborrty  as  to  tbe  redeaseaod  discharge 
of  priaooerB,  without  thecoatnd  of'tbe  courts, 
and  wUboot  any  appeal  to  any  earthly  power. 
It  may  further  be  said  thai  tbe  statute  in  rela- 
tion to  dfdactioQs  does  not  give  any  power  to 
tbe  board  to  extend  tbe  term  of  imprisonment. 
Tbe  law  under  consideration  does.  In  order 
to  snstdn  tbe  etatute,  ft  most  be  argued  and 
ooomdared  that  tbe  oonvlet  is  really  nnder  sen- 
tence all  the  while;  tb^t  he  is  still  a  convict, 
although  outside  Ibis .  walls  of  iheprison.  He 
is  aa  much  under  the  control  of  the  autboHties 
as  is  the  "  trusty  "  convict  who  is  allowed  at 
times  to  be  outvie  at  work  or  to  run  erranda; 
yet.  if  be  violatta  tbe  ooaditi*^  of  his  parole 
after  he  baa  been  out  ten  yeart.— if  his  maK- 
immn  term  has  not  expired, — he  can  be  taken 
back  without  trial,  or  any  iovrstigafloD  save 
by  the  prison  hoard,  and  made  to  serve  the  ten 
years  beyond  bis  maximum  term.  8ce  section 
o  of  the  Act.  It  is  a  wonder  to  me  that  such 
a  law  as  this,  givingsuch  unheard  of  power  to 
four  men,  not  elected  by  tbe  people,  but  hold- 
ing their  offloea  by  appointMni,  cffold  have 
been  enacted,  in  view-of  our  Ooastttatioo,  and 
the  whote  theory  of  ourstato  government,  and 
in  tbe  light  and  example  of  the  history  of  Hie 
establisbinent  and  growtii  of  .constitutional  lib- 
eriy  in  Uiis  country. 

In  iiA%<saaethe»eaUnceef  Cwamingtit  food, 
vnderiMr  pmiouidt^»i9na,fn'inogaan;  at 
the  end  of  that  period  be  must  be  dlscbarged. 

ChampUn,  (X.  J.,  and  MeOratli  and 
Iiomgt  JJ.,  concurred. 

■Ormmt,  </*.,  dissenting: 

Upco  conviction  for  the  crime  of  larceny,  tbe 
respondent  was  eenteooed  by  the  conn  "  to  t)e 
confined  in  tbe  slate  bonse  of  correotloo  and 
reformatory,  at  bard  labor,  for  a  perkMlof  not 
loss  than  two,  nor  more  than  foor,  years,  from 
and  mcluding  this  date,  in  the  discretion  of  tbe 
board  of  control  of  priwus  of  tbe  State  of 
Michigan."  In  impcning  this  semence,  the 
oourt  evidently  intended  a  compliance  with  Act 
No.  m^.  Pub.  -Acts  1889.  I  do  not  think  this 
conforms  to  the  statote.  Tbe  semence  there 
provided  Is  a  general'  one,  and  does  not  confer 
upon  tbe  court  tbe  power  to  fls  a  minimum 
sentence.  Tbe  only  sentence  jwovided  in  this 
iVctis  that  tbe  convict  beoonflaedin  oneof  the 
places  mentioned.  He  can  then  only  be  re- 
waaed  hefbre  the  expiation  of  tbe  mavimnm 
term  of  cbnfl  wment  fixed  by  law  br  th«-bo«id 
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of  control,  unless  pardoned  by  tbe  gOTeroor. 
Tbe  Moteace,  however,  Is  an  absolute  one  for 
two  years,  is  ttaerefwe  legal,  and  must  be  ana- 
tained.  Wbiletbeoonsiitatknialltyof  this  Act 
Is  not  necessarily  lovolved.  yet  as  It  haft  been 
presented  by  counsel,  and  a  speedy  detenniDa- 
lion  of  the  question  seems  to  be  required  by 
public  interests,  we  bare  concluded  to  dispose 
of  it.  Its  coDstitutionality  iscballenged  on  two 

S rounds:  (1)  because  it  interferes  wiih  tbe  par- 
onlng  power,  which  is  alone  possessed  by  the 
governor;  and  (3i  because  H  confers  judicial 
powm  upon  the  board  of  control,  wbicb,  by 
tbe  Constitution,  are  solely  rested  in  tbe  courts. 
Sentence  under  tbis  Act  is  not  made  compul- 
sory, nor  does  it  take  away  tbe  discretion 
lodged  by  the  Goostitutioo  in  the  courts.  It 
but  gives  to  the  courts  tbe  power  to  sentence 
under  tbis  Act  if,  in  tfaeir  judicial  discretion, 
they  choose  to  do  so.  Tbey  may  still  impose 
a  delerminate  seotence  under  otber  statutes,  in 
wbicb  cases  tbe  provisions  of  tbis  Act  do  not 
appl^.  But  if,  in  their  Judgment,  in  view  of 
the  circumstances  of  tbe  particular  crime,  and 
the  character  of  tbe  crimual,  they  deem  it  for 
tbe  inletests  of  the  cttaiinal,  as  well  as  of  aod- 
ety,  they  may  impose  sentence  under  tbb  Act. 
The  constitutional  power  of  tbe  courts  is 
neither  abridged  nor  enlarged.  Tbe  cbaracter 
and  extent  of  tbe  punishment  are  clearly  witbin 
tbe  exclusive  control  of  tbe  Legislature.  If, 
therefore,  the  Act  is  to  be  declared  unconstitn- 
tioaal,  ft  nuBt  be  because  it  warrants  an  un- 
constitutional interference  with  tbe  Judgments 
of  the  courts.  A  careful  examination,  there- 
fore, of  tbe  power  conferred  upon  tbe  board  of 
control,  is  necessary  to  a  proper  determination 
of  tbe  question.  We  may  pass  without  dis- 
cussion tbe  claim  that  it  Interferes  with  the 
pardoning  power  of  tbe  governor.  The  Act 
does  not  attempt  to  confer  any  power  upon  the 
board  to  pardon.  "A  pardon  is  an  act  of 
grace,  proceeding  from  tbe  power  intrusted 
with  ttM  execution  of  the  law,  which  exempts 
tbe  individual  on  whom  it  is  bestowed  from  tbe 
punishment  tbe  law  inflictB  for  a  crime  be  has 
committed."  United  State*  v.  Wilton,  83  U. 
S.  7  Pet.  160,  8L.  ed.  640.  Section 6 expressly 
declares  that  nothing  in  Um  Act  shall  be  con- 
strued to  impair  tbe  power  to  grant  a  pardon 
or  commutation  in  any  case.  This  Act  was 
copied  from  that  enacted  in  Obioin  1884,  which 
was  held  constitutional  by  tbe  supreme  court 
of  that  8l»te.  State  v.  Petert,  43  Ohio  St.  629. 
8  West.  Rep.  108.  Other  stales  have  also 
Bd(^>ted  dmilat  provistons.  The  object  of  this 
law  is  well  stated  in  the  opinion  in  tbe  Ohio 
case,  viz. :  "  It  is  evidently  prompted  by  a  de- 
sire to  reform,  as  well  as  to  iHinitb;  to  make 
better  those  under  sentence,  as  well  as  to  pro- 
tect  society."  A  similar  law  has  been  sustained 
the  Supreme  Court  of  MaBsochusetts. 
donhn'a  Cate,  148  Mass.  168.  Tbe  only  addi- 
tional power  conferred  upon  tbe  txwrd  hy  this 
Act  is  to  allow  prisoners  sentenced  under  it  to 
go  upon  parole  outside  the  buildings  and  in- 
closurea,  remaining  while  od  purole  in  tbe  legal 
custody  and  under  tbe  control  of  the  board, 
subject  at  any  time  to  be  taken  back  within  the 
Inciosure  of  the  prison.  This  ts  the  power,  if 
acy,  wbieb  is  juaicial,-and  therefore  unconsti- 
tutional. The  term  of  bis  release  depends  npon 
the  obswanoe  of  tbe  conditiona  of  his  porme. 
U  L.  R.  A. 


Tbb  is  left  with  tbe  board  to  determine,  but  I 
do  not  think  this  a  Judicial  act  If  tbe  power 
exisiB  to  let  a  convict  oat  on  puole,  opoosndi 
leraia  and  conditiona  aa  the  board  slwll  estab- 
lish and  the  convict  agrees  to,  I  think  it  com- 
petent to  clothe  the  board  with  tbe  power  to 
determine  when  bis  parole  is  broken.  Tbe 
convict  a^ees  to  this  as  one  of  tbe  terms  of  hia 
parole.  The  power  of  tbe  jjegielature  lo  Inter- 
fere with  and  modify  the  seotence  of  pHsoners 
by  the  courts  has  lone  been  recognized  in  Ihfa 
and  other  states,  ana  in  so  doing  it  has  Derer 
been  thought  that  tlie  legislative  authority  was 
Incroacbiog  upon  tbe  jndidal  authority.  Tbe 
following  are  lUiistratloos  from  our  own  stat- 
utes: The  law  requires  the  courts  to  seatence 
murderers  of  the  first  degree  to  solitary  coa- 
flnement  at  hard  labor  in  the  state-prison  for 
life.  Tbe  law  also  confers  upon  inqieclon  of 
the  state-prison  tbe  power  to  rdease  such  ctn- 
victs  from  solitary  confinement,  to  employ 
them  as  otber  convicts,  and  to  allow  them  to 
correspond  with  iheir  relatives  and  frieod». 
For  fourteen  years  tbe  law  of  this  State  hii 
provided  that  every  prisoner,  who  shall  bate 
no  infraction  of  the  rules  of  tlie  prison  or  laws 
of  the  State  recorded  against  him.  shall  be  en- 
titled to  a  deduction  for  each  year  of  his  sen- 
tence. The  validity  of  this  Act  has  been  rec- 
ognized in  mandamus  proceedings  brongbtto 
this  court  by  a  prisoner  in  the  Jackson  priscn, 
and  tbe  board  directed  to  allow  tbe  prisooer  bis 
Bood  time.  Be  WoUt,  87  Micb.  486.  TUa 
deductlmi  is  two  months  each  year  fbr  tin  first 
three  years,  and  finally  amounts  to  six  months 
each  Tear.  How.  Stat,  g  S704.  This  record 
must  be  kept  by  the  warden,  and  then  the  hi- 
spectors  are  required  to  determine  how  much 
of  the  good  time  earned  ^all  be  f«frited  for 
one  or  more  violations  of  the  prison  mks.  Is 
It  not  apparent  that  these  two  Actsof  the  Leg- 
islature constitute  as  much  of  an  interference 
with  the  judgments  of  tbe  courta  as  does  die 
Act  under  considemtlonf  The  effect  of  bodi 
is  to  modify  the  sentence  of  tbe  court.  In  both, 
discretion  is  lodged  with  the  vnaoa  maingen. 
Tet  the  validly  of  the  former  acts  has  never 
been  questioned.  Tbe  power  veated  in  oar 
prison  managflB  Is  Just  aa  "despotic "in  tbe 
one  case  as  in  the  other.  Infact,  alltbeselavs 
are  humane,  and  their  tendency  is  to  refonn 
criminals  and  protect  society.  Such  laws 
should  only  be  held  unconstltutlcxial  when 
tbero  is  a  clear  infraction  of  the  CoostJtotioa 
It  is  clearly  tbe  prerogative  of  tbe  Lesislttore 
nnder  tbe  OoDmtution,  to  fix  all  no^ifamenfei 
tot  crime,  and  to  provide  for  a  minimum  and 
maximum  punishment.  It  is  only  Itmiled  by 
the  Constitution  to  the  rule  that  tbey  must  not 
be  cruel  or  unusual.  Tbe  L^slature  hj  this 
Act  has  given  the  courts  the  power  and  msat- 
lion  to  seotoice  a  dangerous  criminal  to  piieaa 
for  tbe  maximum  term,  and  conferred  die 
power  and  discretion  upmt  the  board  of  contral, 
wboee  duly  it  Is  to  wat^  tbe  conduct  too 
character  of  tbe  convict  to  ao  modify  that  eat- 
lenoe  as  to  give  him  temporary  utdcooditioDal 
liberty.  I  am  unable  to  see  in  this  an^  cruel 
or  unusual  punishment,  or  out  usurpation  of. 
or  encroachment  upon.  Judicial  powenas  fixed 
by  our  Constitution.  If  tbe  coostituUooal 
power  exists  In  the  Leglslotare  to  provide  for 
tike  absolute  diadtarge  of  a  prisoner  brfore  the 
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explratfon  of  fats  tenn  of  tmprlaoDiiwiit,  filed 
by  the  court,  it  must  follow  that  the  right  exteiB 
to  provide  for  bis  conditjooal  relfaee.  Ho 
oonstitaUoiial  rieht  of  th«  priBoncr  Is  tofringed, 
for  bis  term  ct  im|»iwnimeiit  may  be  thereby 
sborleoed,  while  society  may  be  benefited  by 
bis  refonnaliOD.  The  rigfat  to  shorten  terms  o'f 
imprisoDment  was  suataiaed  by  the  Supreme 
Court  of  HassBcbaaeits,  Chi^  JutUee  8baw 
bringtbea  upcm  tbe  bench.  18  Gray.  CIS.  To 
dnmn  tbli  Acl  UDConatHatknal  would  restiH 


in  tbe  atm^ion  of  our  most  aalotary  laws, 
boldine  ont  wise  inducemedts  for  the  reforma- 
tion of  crioiiDals.  It  would  resoU  In  tbe  dis- 
charge of  many  prisonera  wlio  have  been  seo- 
tenced  under  tola  Act,  tbe  validity  of  which 
appears  to  have  been  generally  recognized  by 
the  circuit  Judges.  It  should  be  accordingly 
certified  to  the  stale  house  of  correction  aod 
reformatory  at  Ionia  that  tbe  sentence  of  the 
court  is  valid  for  two  years,  aubject  to  de- 
dnction  provided  in  How.  Stat.  %  9701 


VEBMONT  8UPREHE  COURT. 


HOTton  W.  JONES,  Admr.,  etc.  of  Loyal 
0.  Remefe, 
«. 

Ashmun  A.  EKAFPEN  a  at, 
{  Tt.  > 

terestst  the  dsath  of  tba  te«te.tor.  uo. 


dera-wOI  gMmrlbe  use  of  Owesaate  to  testator^ 
wU^ '  for  lUe,  and  oontlBnlDg;  *'At  her  deooase  I 
■siTa  and  bequeath  all  mj  estate  tbat  may  re- 
nam"  iQ  wedflo  amounts  to  oartaf  a  destgnated 
pnaooB,  with  tbe  roMue  to  the  noztof  Un  of 
teertator  aod  his  wife. 

t.  Vbm  UMtfam  of  the  wMonr,  who  Is 
ma.de  Ulto  tenant  of  her  hiiabaaid*a 
property,  to  take  agr^aat  hia  will,  does 


yOTK.—Efe/t  on  ttUrd  otnom  of  tricUm's  OMCtton 
to  take  agoviat  the  wiU. 
ne  usual  effect  of  the  widow's  reJeotlOD  oi  pco- 
vfsfoDB  made  for  her  In  the  will  in  Iteu  of  her 
dower  rights,  and  her  enforoemeDt  of  tbe  latter.  Is 
to  disappoint  legatees  to  whom  the  property  to 
which  such  riuhts  have  attached  haa  been  be- 
queathed. This  Is  manlfestlr  a  hardship  and  tbe 
oourta  have  attempted  to  make  it  as  llKht  as  poe- 
idble  by  using  the  properly  rejected  by  the  widow 
for  the  benefit  of  the  disappointed  legatee;  and  now 
tbe  principle  of  compensation  Is  applied  in  tbe  case 
of  election  against  tbe  wOl  by  tbe  widow  equally 
with  that  of  a  similar  election  by  any  other  dev- 
teee.  Jennings  r,  Jennings,  21  Ohio  St.  81;  Dean 
r.  Bart,  Se  Ala.  810;  Klnnlard  v.  Willlama,  8  Leigh, 
an.  81  Am.  Deo.  858;  Batlone-B  BsUte.  188  Fa.  SOT; 
Rogers  v.  Jones,  L.  B.  J  Cb.  Div.  868. 

If  the  widow  elects  to  take  against  the  wlU  she 
must  surrender  to  tbe  disappointed  devisees  all 
tbe  bequests  under  the  win  or  their  value,  and 
chancery  will  sequester  anch  property  for  the 
porpoeea  of  tbe  wflL  CbuffiLan  v.  Cauffman,  17 
8erg.«:R.  SB- 
Equity  treats  tbe  snbstltuted  devises  and  be- 
quests to  the  wife  as  a  trust  for  the  benefit  of  the 
dlaanNiInted  tdetmant  to  the  amount  of  their  in- 
tereeC  therein,  and  the  court  will  assume  Jurisdic- 
tion and  sequester  the  benefit  Intended  for  the 
refusing  wife  in  order  to  secure  compensation  to 
(bose  whom  her  election  disappoints.  Sandoe*B 
App.  65  Pa.  8UL 

So  where  testator  gave  bis  wife  alf  of  his  estate 
for  life  and  at  her  death  directed  It.  after  paying 
certain  legacies,  to  be  equally  divided  among  cer- 
tain persons  named,  if  the  widow  elects  to  ta^e 
asahiBt  tbe  will  tbtteby  receiving  one  half  of  the 
estate  absolutely,  the  court  will  order  the  legacies 
paid  out  of  tbe  other  one  half  and  will  distribute 
the  remainder  according  to  the  provisions  of  the 
wilL  Allen  r.  Hannnm,  16  Kan.  SS5. 

Opposed  to  this  line  of  authority  are  two  cases, 
one  from  Bouth  Carolina  holding  ttaat  ff  the  dower 
land  la  devised  and  the  widow  elects  to  take  against 
tbe  will  the  loss  must  fall  on  the  devisees  of  the 
land.  WitberspoOD  v.  Watts,  18  8.  V.  888,  the  de- 
cWoD  in  that  case  rests  principally  on  tbe  opmion 
of  tbe  nW  prim  court,  and  there  is  Itttle  If  any  con- 
sideration gives  to  tbe  dortrine  of  compensattoa. 

Tbe  otiier  ease  Is  a  peculiar  one  fronrlowa  fti 
MLR  A. 


wblobttoe  widow  was  given  a  life  estate  mall  of 
testator's  property,  real  and  personal.  With  a  de- 
vise to  a  third  person  of  tbe  homestead,  and  tega- 
dea  m  certain  amounta  to  twelve  other  legatees. 
Tbe  widow  book  against  tbe  will  and  thereby  be- 
came entitled  to  the  homestead  devised  to  tbe 
third  person.  The  court,  without  discussing  the 
question  of  using  tbe  life  estate  renounced  by 
the  widow  for  tbe  benefit  of  tbe  disappointed  dev- 
isee of  tbe  homestead,  decided  that  the  testator 
mdst  have  knowa  that  be  could  not  will  tbe  home- 
stead without  the  wife's  assent  and  must  have 
Intended  that  m  caseshe decided  to  taketiieliome- 
stead  that  it  was  not  to  go  to  tbe  devlsaa  and  aoii> 
sequent^  that  be  took  notbiug  under  the  wlU. 
Oaloer  v.  Gateo,  78  Iowa,  IM. 

Of  course  the  renounced  portion  cannot  go  to 
Increase  specific  le^raclea.  Ford  v.  Ford,  70  Wis.  06. 

It  does  not  become  In  testate.  Brandenburg  v. 
Thorbdlke,  180  Mass.  101,  Contnt,  Wltherspoon  t. 

watt8,ie6.c.  aos. 

AutkrmUm  in  nam  of  reimnetaHon  a/  lift  estate. 

The  renunciation  by  tbe  widow  Inum)  to  ttie 
benefit  of  the  legatees  in  remainder  by  htiatening 
tbe  time  of  enjoyment  without  otherwise  aflfectlog 
tbe  limitations  of  tbe  wllL  Hobtnson  v.  Haniaoo, 
2  Tenn.      Vi;  Armstrong  v.'Park,  9  Humph.  907. 

The  authority  seems  unanimous  that,  in  tbe  ab- 
sence of  a  controlling  equity  or  an  express  or  Im- 
plied provision  In  the  will  to  tbe  contrary,  the 
renunelaHon  ot  a  life  estate  accelerates  tbe  re- 
mainder. Brown  V.  Hunt,  18  H^k.  4M;  Flercy  v. 
Plercy,  Wind.  HR;  Wltherspoon  v.  Watts,  IB  8.  C 
398:  Annandale  v.  Havnlven,  9  Ct.  Bess.  Caw.  2d 
Series,  1201. 

If  legacies  are  contingent  on  the  death  of  the' 
widow  to  whom  a  life  estate  is  given,  her  renun- 
ciRtlob  is  the  same  as  dctermlntng  the  contingency 
as  her  death.'  Coover's  App.  74  Pa..U8;  Sterrefs 
App.  37  Pa.  as. 

Where  tbe  will  gives  a  widow  a  Hfe  estate  irith 
remainder  to  residuary  legatees,  but  tbe  widow 
tskefl  against  the  will,  the-  rertduary  legatees  ate 
entitled  to  a  distribution  upon  the  satisfaction  of 
the  widow's  claim  for  dower  and  the  rights  of 
credftoiH.  Rawltegs''  Estate  (lowaj  Jan.  ST,  1881. 

Where  tbe  devise  was  to  the  widow  fdr  life  with 
remainder  to  an  adopted  son,  the  nmundatloo  of 
die  widow  Was  held  to  make  tbe  remamder  pay- 
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VbBHOST  BetBBMK  COUBT. 


Jjrut, 


not  aooeMMt*  tti«  Mine  for  dMrOiatieo  w  UMt  It 
umr  be  m^de  diidntr  ber  llfetlme:  where  the  ce- 
matnder  Is  to  be  divided  betweea  apeclHc  and 
residuary  devtoeco  and  tbo  result  of  ber  election 
vould  vork  loequity  by  dfiiiinMiftiv  the  rceid- 
uary,  and  leaving  the  spcclflq  devlaes  lo  ue  paid 
tafuU. 

8.  The  power  oftlie  niprem*  court  to 
aiXoyr  a  defeated  appellant  oototo  out' 
of  the  fUDd  In  b  suit  for  tb«  oonslraotiun  of  a 
vflf  which  come  to  It  trom  the  olnmit  court  od 
exceptions  att^r  u  appeal' from  tbo  probate 
ooart  ta  limited,  under  Ber.  Lava,  IIK80>  to  tbe 
allowance  ot  the  ooatB  in  that  oourt. 

rju:yts,unj 

ESCBFTI0N8  by  defendanta  to  nillnga  of 
tlw  Addlaon  Cooaty  Conrt  made  dutlps 
the  trial  of  an  action  brought  tor  tke  conatrac- 
tlra  of  a  will  and  appealed  froia  the  ProbatI 
Court.  JuOffmtHt  aJl^mcd. 
U9»wn.  Btmrart  ft  WiliU,  ter  plahittff: 
Where  a  gtft  over  U  made  to  takr  effect  to 
favor  ot  a  cUk,  it  la  la  geo«tal  held  that  the 
gift  Id  remalDder  In  contlogent.  ai  to  tJje  Indi- 
vidual deviaces,  since  the  perifoa  composing 
the  class  are  not  to  be  ascertained  until  the 
period  of  the  determination  at  the  intervening 
eatate,  and  there  oonld  be  no  veatlng  ontU  tbe 
devlaeca  are  aacertatned. 
2  Bedf.  Wills.  621.  %  .10. 
Why  daCfeat  ttie  Intent  of  tbe  testator,  aa  to  the 
ftfnouni  wLich  tbe  residuary  legatees  shouTd 
take,  by  acccleratine  the  payment  of  the  defl- 
nile  legacies?  It  itclr  payment  is  deferred 
until  tiic  widow's  death,  they  will  get  precisely 
tbe  same  sum,  at  precisely  tbe  name  time,  in- 
tended  by  tbe  tetlatw. 

Firth  r.  Denny,  8  Allen,  468;  Foxw.  Rumerjf, 
68  Me.  131. 

I'he  oonrl.  Id  distributing  tbe  balance  of  the 
property  after  tbe  wldow^  assignment,  will 


vork  at  Uttie  dnao9enen&  of  tb«  will  utgaA- 

bb.  . 

uidam  T.  OiiUtpU^  55  N.  0  M4. 

The  material  parta  of  tbe  will  are  as  followse 

"First.  I  ipve,  devise,  and  bequeath  tomr 
wife.  Alma  Remele,  the  sum  of  one  tboaoaoa 
doUatfl,  and  direct  Ibat  my  adminislnitor  in 
additioo  thereto  pay  to  ber  and  for  ber  benefit 
tb«  me  aod  income  of  all  my  estate  as  long  as 
she  Bball  4ive.  At  her  deceaw,  I  give,  devna 
and  beaueatfa  all  my  estate  thai  may  be  remabi- 
ing  as  inllowB,  namely:   .    .  . 

"To  Hiram  Aldeo  of  Brandon  the  sum  trf 
five  hundred  dollars  {£500.00}.   .   .  . 

"And  tbe  rest,  residue  and  remainder  of  my 
estate  I  irive,  devise  and  bequeath  to  tbe  next 
of  kin  of  myself  and  my  wife,  one  balf  to  tbe 
next  of  kfnof  tnyaelf.  to  be  daitiibut«d  accord- 
ing to  the  law  of  intestate  estates,  and  the  other 
half  of  said  residue  lo  the  next  ot  kin  of  my 
wife.  Alma,  as  if  it  was  ber  estate,  to  be  dis- 
tributed according  (o  the  law  of  Intestate  es- 
tates." 

The  widow,  within  eight  months  after  proof 
of  saWl  wUl^  waived  in  writing  tbe  provtsiona 
made  for  ber  io  and  hy  said  will  ^d  eleetrd 
to  take  ber  share  of  said  estate  under  tbe  olst- 
ute,  and  thereupon  dowerand  homestead  were 
duly  set  oat  to  tier  from  the  lands  of  tbe  testa- 
tor, and  the  sum  of  $4,600  was  assigned  to  ber 
by  said  probate  court  out  of  the  peraonal  prop- 
erty of  said  estate. 

It  is  also  found  that  the  said  Hiram  Aldeo, 
in  Paid  will  mentioned,  died  before  the  lesiaior. 

A  pro  forma  decree  was  entered  as  follows: 

1  at.  That  the  said  legacy  of  five  hundred 
dollars  to  said  Hiram  Aldeo  lapsed  by  his  de- 
cease before  the  testator. 

Sd.  That  all  tbe  legacies  given  by  said  will, 
as  well  tbe  pecuniary  as  tbe  residuary  legacies, 
excepting  only  said  legacy  to  Hiram  Alden  aod 
tbe  legacies  given  to  said  widow,  vested  in  tbe 


able  Imnwdlately.  Foz  v.  Bumery,  6S  Ue.  UL  See 
ulso  Holderby  v.  Walker,  GB  N.  0.  46;  Adatoi  t. 
Oilleepie,  66  N.  C.  SU. 

So  where  tbe  derlsG  was  to  oharlty  after  the  life 
estate  to  the  widow  the  estate  was  acartented. 
State  V.  Smith,  IB  Lea,  007. 

So  If  tbe  bequeat  of  the  remainder  after  the  wid- 
ow's life  estate  is  to  A  and  B  there  is  nc  reason  tor 
postponing .  the  time  of  distribution  until  the 
iteath  of  the  widow  if ,  she  elects  to  take  against 
the  will.  Cupron  v.  Capron,  6  JfaekfVi  U 
Cent.  Kop.  4&. 

Where  the  anal  distribution  of  the  trust  estate  is 
to  be  made  on  tbe  death  of  tbe  annuitant,  and  the 
purpose  of  postponing  the  time  ,of  division  is  to 
secure  the  annuity,  there  may  be  an  Immediate  dl- 
vlsloo  upon  the  annuitant's  lennndatlon;  hut  In 
order  to  Justify  such  course  the  remaindermen 
must  have  a  verted  and  tndefeaslliiie  Interest  In  tbe 
provisions  ot  the  wUL  Robertson  v.  Davidson,  9 
Ct.  Sees.  Case.  £d  series,  1S2:  Kainsf ord  v.  Maxwell, 
14  Ct  Seaa.  Osse,  2daeries,  tfO;  Pret^  v.  Mewbig- 
glng,  ItflCt.  SeKk  Case,  2d  series,  SBT. 

And  there  must  be  nothing  to  show  an  Inteptl^n 
to  have  tbe  distribution  postiMHied  tX  all  e^'eots 
until  the  widow's  death. 

Thus  where  a  certain  portion  ot  tbe  income  ot 
the  estate  was  directed  to  be  paid  to  tbo  wife  for 
life  and  three  years  after  ber  death  the  prlnolpal 
sbouJd  be  paid  in  equal  sfaav.-s  to  tcatatcv's  nleoee 
and  nephews  then  surviving,  or  the  Issue  of  the 
ulecQB  and  nephews  then  deceased,  it  was  held  that 
14  L.  a  A. 


upon  the  widows  renunciatlcm  ot  the  provWom 
of  the  will  the  nephews  and  nieoee  wen  not  enti- 
tled to  have  tbe  trust  termbiated.  Brandentart 
ThomdOce,  239  Mass.  ]<S. 

Bo  where  lo  Heu  of  dower  testator  provided  a 
fund  whlob  shonld  be  so  Invested  aa  to  give  a  home 
to  the  wife  during  life  or  widowhood  and  to  hfa 
children  until  tbe  youngest  ahall  reaidi  the  age  of 
twenty-one  years,  and  the  widow  elected  to  take 
against  the  wlU,  it  wa^  held  that  the  fund  ooold 
not  be  dlatrlbuted  during  the  minority  ot  the  chil- 
dren for  wboeebomeit  was  provided.  Boev.  Bo(l 
SIN.  J.Eq.  2B3. 

So  where  the  testator  has  given  a  positive  direc- 
tion ttiaC  the  accumulation  of  revenueshall  be  con- 
tinued until  tbe  death  ot  bis  widow,  the  eetata 
cannot  be  distributed  before  that  Mulrbead 
V.  Upfrhead,  L.  R.  U  App.  Cas.  S». 

But  where  the  income  was  to  be  aooumulated  for 
tbe  lienefit  of  a  charity,  wbtoh  was  given  the  re- 
maliideir  after  the  anoultant's  life  estate,  (Ite  ^i>- 
erty  might  be  turned  over  to  the  trustees  ot  tbe 
charity  upon  the  renuncdatlon  of  the  anouilaat 
provided  the  duty  was  imposed  upon  tiieoi  to  ao- 
onmulttte  the  income  aa  directed  by  the  testator. 
Luoas  V.  Lucas,  B  CL  Sess.  Ots.  Itfa  series,  GQ%  as 
ezidamed  In  Holrbead  v.  Hubrhead,  L,  B.  1ft  App. 
Cas.  301. 

It  frequently,  happens  that  Iqr  rwiognoing  a  lf(S 
Mate  tlie  wMow  diaappolata  a  leiatea  to  wham 


Digitized  by 


1.  Ahmt. 

I  le^tan  mpeotirelT  tt  the  AmMmb  of  Ibe 
ator.  bat  thfit  tbe  Mjoymrat  of  the  same  is 
Iponed  10  the  time  of  tbe  deceue  of  wM 
ow. 

i.  Tbittbeperiod  of  enjoymentof  Raid  lego- 
is  ti)  no  ewe  seoelerftted  by  tbe  electton  of 
wMow  decllnlog'  to  Mcept  the  proTttioDS 
le  for  ber  in  aad  try  odd  will;  but  that  tbe 
J  of  enjo^BieDt  ofeach  and  All  of  uld  l«ga- 
as  weHiwduaiy  u  peonnlatT,  remaliM  (he 
e  as  ff  nMwldim  bad  tateu  tbe  provfsioiis 
'e  for  her  In  and  by  «atd  «iU. 
ftm.  BUm  4b  Royoe.  for  appeDants:  > 

II  the  trades,  aa  well  the  residuary  m  tbe 
lite  recaolftryf  Iffactes,  vested  ftt  the  do- 
e  of  tbe  testator. 

M  nsfduty  Is  la  two  dMses,  both 
ittely  aaeerlalDalde  at  tbo  death  of  tbe  te^ 
':  it  h  absolute  la  terms  aod  Is  only  qnatl- 
aad  sbowQ  to  be  postponed  aa  to  enjOT- 
[  by  tbia  laapuge  In  the  first  oUuse:  "At 
[tbe  widow's)  decease,  I  i^ve,  devise  and 
eatb  an  my  estate  that  may  be  remalolBg 
llows."  This  is  a  poatpmieBeDt  of  tite ; 
Tmea%  only. 

i«lf.  Wills,  ai5,  *(•»..  906,  S87:  I  Jar- 
WIlIs,  ed.  1861,  768:  WeatHKrhead  v. 
lard.  8  New  Eng.  Rep.  778,  58  Vt.  839. 
m.  Bep.  578;  Jfeil$on  r.  BMtop,  45  N.  J. 
t73:  IkUe  v.  White,  88  Conn. 894-,  Btdredoe 
iredge,  8  Cent.  Bep.  844,  41  N.  J.  Bq.  89: 
Butt,  8  CODD.  47,  80  Am.  Deo.  86; 
n'M  SsUOe,  70  Wla.  588;  Baqim  t.  LeHrt- 
J.  R  15  Eq.  Gas.  148,  5  Hoak.  Bng.  Bep. 

;  effect  of  the  widow's  renunciation  of 
rovislons  of  tbe  will  is  to  accelerate  the 
}f  payment  of  all  tbe  legacies,  as  well 
te  OS  residuary,  mymeot  of  which  was, 
s  terms  of  tbe  wyl,  poa^ned  to  tbe  Ume 
-  death,  ao  that  tlu^  beeome-fanmefHMely 
lie. 


wer  property  was  Riven,  and  tbeta  the  qnee- 
rlses  wtaetber  tiie  Ufe  estate  will  be  seques- 
ter Us  benefit  nader  tbe  fltst  rule  abtrre 
or  the  remainderman  let  tnto  po—arton  un- 
faeetmd  rale. 

tber  or  not  the  estate  wtU  be  dtatributed  at 
le  of  tbe  reDUo<rtat]on  by  tbe  widow  will  de- 
ipon  tbe  effect  it  pruduoes  on  tbe  rlgbta  of 
leviseesln  tljewlU.  Wood  t.  Vood,  1  MeL 
I& 

-e  certain  property  was  given  to  the  widow 

I  and  after  her  death  to  anotlier,  and  tixt 
to  take  afralnst  the  will  and  by  so  dolnr 
!d  property  wbloh  had  t)een  devised  to 
the  court  beld  that  the  remalndennen  of 
ow*B  Ufe  estate  oould  not  obtain  poaseflslon 
levlse  durlns  the  Ufetine  of  tbe  widow,  but 
■vfmid  be  used  to  oompensate  those  cllgap- 

by  the  widow's  elecllon.  Ttmberlake  v. 
5i>aiis.362. 

e  the  will  gave  tbe  widow  the  real  eeuitc'  for 
)  remainder  to  a  son.  and  directed  the  dls- 

II  of  the  personal  estate  amonfr  tbe  otbor 
I.  and  tbe  widow  took  against  tbe  will,  the 
ite  sroln^  to  the  eon  bv  the  renunciation 
ted  out  for  a  sufficient  thne  to  oompeooate 
!r  children  Cftrllie  loss  sustained  hr  them 
renunciation.  HcBeynolds  v.  Counts,  9 
12. 

^nt  waa  postponed  where  tt  was  necessary 
'Ot  the  rigbts  of  an  annuitant.  Toung's 

Pa,  V%. 
.  A. 


»  Bfed£  Wills,  357,  pi.  «6;  8  Jarman.  WHlsv 
089,  and  noU;  miderbg  v.  Walker,  MN.  O.  40; 
Jd»m  V.  mUtpie,  55  K.  O.  844;  Drnn  t. 
Otrt,  Oa  Ala.  808;  Wood  t.  Wood.  I  Met.  (Ky.) 
319;  PKercp  Hsrojr,  19  Ind.  467;  State  v. 
SmMh,  10  Lea,  081;  Roiiihaon  t.  RtOinam,  8 
Tenn.  Gb.  11;  Armitrong  v.  Pai't,  9-  tiumpb. 
196:  J^os  T.  Rumery,  68  Me.  181;  Gooearf§  App. 
74  Pa.  148;  He  Fergveon'e  BetaUy  188  Pa.  808; 
OKprMi  V.  Cbs»«K,lSOeBt.Bep.48,6Maiokey, 
316. 

Hiifl  is  practically  ii  suit  to  get  coDstruettOb 
of  the  will  and  directions  to  tbe  admmlstrali» 
89  to  Ibe  dlsiiibution  of  the  estate.  It  is  proper 
tbefefore,  that  the  expeospa  (rf  tbe  suit,  ioclud- 
iog  counsel  fees,  be  i»td  1^  Uie  admtoutrator 
out  of  Uie  estate. 

Birk  T.  Amereean  Heme  Mi».  &e.  82  Vt  19; 
Fim  V.  Rvmerjf.  OS  Me.  181. 

RoMb  Ch,  J.,  delivered  tiie  opinion  of  the 

court: 

Htrsm  AMen  died  before  the  testator.  The 
legacy  was  to  fafm  alone,  and  not  to  biaior  bis 
h«r8.  It  lapsed  by  bis  decease  aatedattog  tbe 
testator'g.  It  is  not  otherwise  cootendad. 
Ouretan  v.  JfoM^i-lS  Bleh.  Eq.  104.94  Am. 
Dec.  ISS,  and  note. 

9.  Tbe  tflBtaior,  in  addition  to  a  specific  de- 
vise to  his  wife,  gave  her  tbe  use  and  {ooome 
of  bia  estate  during  ber  natural  life.  He  ibon 
proceeds:  "At  ber  decease  I  give,  devise,  and 
bequeath  all  my  estate  that  may  be  remaiDing 
as  followe."  He  then  gives  certain  sums  to 
Individnal  legatees,  and  tbe  residne  to  the  next 
of  kin  of  himself  and  of  his  wife,  to  be  divided 
one  half  to  the  next  of  kin  of  eadu  The  next 
of  Ua  of  each  were  ascertainable  at  the  decease 
of  the  testator.  The  ooutentlnn  is  wheiber  tbe 
estate  Tcetad  at  tbe  death  of  tlu  testator  or  at 
the  deoeaae  ot  tbetater  for  Hfe.  The  language 
aaed  Is  aa  eondsfeent  whh  an  Intention  to  poat- 


Where  testator  devised  oertalo  land  to  tals  sister 
and  after  providing'  for  bis  widow  left  the  residu- 
ary estirie  to  bts  nephews  and  Dleees  and  tbe  widow 
refused  to  toko  under  tbe  wiU.  tbe  titter  was  held 
entitled  to  have  a  sum  set  apart  to  reUeve  the  land 
devised  to  taer  from  tbe  burden  of  tbe  Widow's  in- 
terest Gallagher's  App.  83  Pa.  300. 

Whether  or  not  the  residuary  legatees  have  an 
equity  which  will  require  the  Ufe  ceiate  to  be  se- 
questered for  their  beneUt  as  agidnst  speolfio  devl- 
eces  Is  nut  settled. 

The  widow's  renounced  life  estate  was  seques- 
tered In  favor  of  the  residuary  as  atralnBt  specific 
legatees,  in  Firth  v.  Denny,  8  Allon,  168. 

But  in  Pennsyltanfa  the  rule  is  setUed  the  other 
way  (Gallacber'e  Bstate,  19  Pa.  MS;  Be  Ferguson's 
Bitate.  188  Fa.  208);  tbe  court  snylflg  In  fte  Vance's 
Bstate,  12  L.  B.  A.  m,  HI  Pa.  SUl.  that  the  disap- 
pointed legatees  wO)  be  protected  of  neceeel  ty  In  or- 
der to  preserve  tbe  wtches  of  the  t(^«tator,  but  such 
nefesBity  does  not  extend  to  Interference  wiUi 
any  beneficiaries  prior  In  rank  for  the  sake  of  the 
rcelduarfes,  unless  upon  a  plain  impHoatlon  in  tbe 
wilt  that  tbe  residuary  legatee  was  In  fact  a  pre- 
ferred object  of  testator^  bounty. 

tVbere  by  statute  the  estate  renounced  hy  tbe 
widow  beaomca  Intestate  and  does  not  g»  Into  tbe 
veMos  tfr  wOl  not  btflequestwi>d  fbr  the  beoeet  of 
tbe  zeaUnair  legatees,  but  puiy  he  transferred  at 
once  to  the  helis.  Wood  v.  Wood„l  Met  iKy.)  fiU. 

H,P.P. 
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pooe  tbe  eDjoyment  only  as  to  postpone 
ibe  vesting  of  the  remaiDder.  UDiess  tbe 
language  of  the  testator,  when  applied  to  tbe 
circnmataoces  of  the  case,  clearty  iodicates  a 
contrary  intenlioo,  ibe  law  favors  tbe  veetfog 
of  mnaiDdera  on  tbe  death  of  the  testator, 
when  the  will  becomes  operaliva  Bacb  is 
presumed  to  be  tbe  testator's  intention  unless 
the  contrary  appears.  Re  Txickefi  WiU  (Vt.) 
31  Atl.  Rep.  373;  Nodine  v.  QrtenMd.  7  Paige. 
544,  4  L.  ed.  367,  and  noU:  he  Jester  r. 
CieaOiaing,  8  Paige,  306,  4  L  ed.  4114.  and 
note.  It  tbe  language  of  the  will  imports  ■ 
preaent  bequest  of  property  to  be  distributed  at 
a  period  subsequent  to  the  deHlh  of  testator, 
tbe  persons  >'n  «sk  at  the  time  of  tiis  death  will 
as  a  rule  take  a  vested  interest.  OMin  v. 
Ooain;  1  Barb.  Ch.  680.  5  L.  ed.  523,  and 
note.  So  where  tbe  benefit  of  a  l^acy  is  given 
for  life  to  one,  and,  afto*  his  decease,  to  an- 
oUier.  tbe  interest  of  tbe  second  legatee  is 
generallv  vested,  and  passes  to  tbe  heirs  of  tbe 
second  legatee,  though  he  die  during  the  ex- 
istence of  the  life  of  tbe  first  taker.  Barker 
V.  Wooda,  1  Sandf.  Ch.  129,  7  L.  ed.  265,  and 
itole. 

We  tiiink  tbe  language  used  by  the  testator 
was  intended  only  to  postpone  the  enjoyment 
of  tbe  estate,  the  life  use  of  wbicb  waA  .given 
to  his  wife:  and  that  tbe  l^tees,  including 
tbe  next  of  kin,  took  a  vested  interest  in  the 
estate,  if  the  estate  was  sufficiently  larf^e  to 
reach  the  next  of  kin,  under  the  clause  dispos- 
ing of  tbe  residue. 

S.  The  widow  waived  the  provisions  of  tbe 
will,  and  took  the  share  of  the  estate  oltowcd 
by  law.  Tbe  contention  is  whether  this 
waiver  accelerated  tbe  time  when  tbe  special 
legatees  and  next  of  kin  are  to  come  into  the 
en jo}  ment  of  tbe  respective  proporlions  of  the 
estate.  Generally  tbe  termiaation  of  Ibe  life 
estate  before  the  decease  of  the  life  tenant  lets 
the  reverrioner  into  immediate  enjoyment  of 
the  estate.  When  the  widow  waives  tbe  pro- 
visions of  the  will,  and  takes  under  the  law, 
such  action  usuallv  diministtes  the  amount  of 
tbe  estate  availabfe  for  the  other  legatees  or 
devisees  pro  rata,  and  It  is  equitable  that  they 
should  come  earlier  into  tbe  enjoyment  of 
their  diminished  legacies  to  compensate  them 
for  tbe  diminution  caused  sucfa  action. 
Such  waiver  blots  out  all  the  provisions  of  the 
will  for  tbe  widow,  aind  leaves  tbe  remainiDg 
provisions  of  the  will  in  force,  to  be  accommo- 
dated equitably  to  tbe  slate  of  tbe  testatoi^s 
property  as  left  by  sucfa  action.  Tbe  testator 
in  tbe  present  case  left  about  915,000  to  prop- 
erty. He  gave  bis  wife  11.000  of  this,  and  the 
use  and  income  of  all  of  bis  estate  during  life. 
In  speclflc  pecunisry  logscies  to  be  paid  at  her 
decease  be  disposes  or  $7,500  of  toe  estate  of 
which  she  was  given  the  use  for  life,  and  the 
residue  he  gave  to  be  divided  half  and  half 
betweea  .bis  next  of  kin  and  her  next  of  kin. 
TIk  action  of  the  widow  in  waiving  tbe  pro- 
visions of  tbe  will  and  taking  what  liie  law 
allows  operated  to  diminiah  largely  tbe  residue 
of  tbe  estate  given  to  tbe  next  of  kin  of  the 
testator  and  of  his  wifp.  if  distribntlon  is  to 
be  made  at  once.  There  is  cnourt  of  the  es- 
tate remaining  to  pay  the  'specific  pecuniary 
legaciesln  fuIL  But  these  legatees  will  receive 
just  what  Ibe  testator  set  apart  for  Ibem  if  tbe 
14  L.  R  A. 


payment  of  their  togades  Is  postponed  until 
tbe  decease  of .  tbe  widow.  Such  postpone- 
ment would  to  some  extent,  and  perbapa 
wholly,  compensate  tbe  next  of  kin  i<a  the 
diminution  caused  by  the  action  of  tlie  widow 
Of  that  part  of  the  estate  given  by  tbe  testator 
to  them.  I  have  found  very  few  decided  casta 
where  tbe  action  of  the  widow  baa  affected 
the  relative  riffhts  of  the  specific  and  rosiduaiy 
legatees  as  it  does  in  this  case.  It  is  (be  fliat 
time  this  precise  queaiioo  baa  beea  considered 
by  this  court.  Firth  v.  Deany,  3  Allen.  HBH, 
pt'esented  this  identioU  quaal»ii.  Witbout 
any  diacusiiotk  of  the  quesUon  of  aoceleratton 
of  payment  of  specific  pecuoianr  legacies,  it 
was  held  that  the  estate  should  be  held  to  ac- 
cumulate for  tbe  benefit  of  the  residuary  lega- 
tees until  the  decease  of  the  widow.  Tfaia 
question  is  raised  and  decided  ia  Se  Pitvumm'* 
Stuae,  188  FA.  aoa  it  li  there  held  tbtf  tbe 
election  of  the  widow  to  take  under  the  law 
was  equivalent  to  her  death,  and  that  what 
remained  of  the  -  estate  after  ttie  widow  took 
what  tbe  law  allowed  should  be  distributed  at 
once,  although  such  fa<dding  operated  wholly 
to  disappoint  tlie  residuary  l^aiee.  The  court 
rests  tbia  decision  lai;gely  npOD  Cboerr't  Jf^., 
74  Pa.  148.  An  examination  of  that  case 
shows  that  it  did  not  present  the  identical  eon- 
teotion  under  ronstderation.  The  testator 
^ve  bis  wife  a  life  estate,  and  tbe  remainder 
be  divided  into  ten  equal  shares,  and  gave 
each  share  to  a  particular  individual  or  bar 
lawful  issue,  with  a  further  pfovificn  for  its 
distribution  in  case  tlie  Individual  died  without 
issue.  It  did  not  present  tbe  question  of  Ihe 
effect  of  sucb  election,  when  it  operated  to 
diminish  Uie  portion  given  to  one  class  of  lega* 
tees  only.  In  Sando^t  App,,  05  Pa.  314.  the 
election  of  tlie  widow  operated  to  affact  some 
of  the  specific  legatees  unequally.  Tlie  court 
states  this  to  be  the  rule  in  sucb  a  ease:  "The 
rule  in  equity  treats  the  nibstituted  deviaes 
and  bequests  to  tbe  wife  as  a  trust  In  her  for 
the  benefit  of  the  disappointed  claimants,  to  tbe 
amount  of  their  interest  therein;  and  the  court 
will  assume  jurisdiction  .to  sequester  tbe  bene- 
fit intended  for  tbe  refusing  wife,  in  order  to 
secure  compensation  Id  those  whom  ber  elec- 
tion disappoints."  Woemer,  AdmlnlstratloD, 
110,  says,  on  this  sul^fect:  "The  refeeifon  by 
the  widow  of  the  provisions  made  for  ber 
will  generally  results  in  tbe  diminution  or  con- 
travention of  devises  and  legacies  to  other  par- 
ties. The  rule  in  such  case  is  that  the  devise 
or  legacy  which  tbe  widow  rejects  is  to  be  ap 
plied  in  oompensation  of  ttioae  whom  her  elec- 
tion disappouiis. "  To  the  aame  effect  are  W«ed 
V.  Wood,  1  Mel.  (Ky.)512,  and  Dean  v.  BaH.  99 
Ala.  808.  This  same  result  in  principle  is 
reached  by  accelerating  tbe  enjoyment  of  tbe 
remainder,  wheu  the  election  of  the  widow 
only  affects  equally  those  to  %hom  the  re- 
mamder  is  given.  Fox  v.  Rumery,  68  Me.  121; 
State  V.  8mm,  16  Lea,  662;  Holderby  v.  WaUer, 
56  N.  C.  46;  Sobtiuon  v.  Uarrimn,  3  TeoD. 
Ch.  U;  AmutTonff  v.  Park,  9  Uumpb.  195.- 
Capron  V.  Oopron,  6  Hack^.  235,  13  Ceau 
Rep.  4S. 

In  Adamsv.  Gillespie,  06  N.  C.  345.  thefacU 
appear  to  raise  the  c[uestion  ratsed  by  the  case 
at  bar,  but  tbe  decision  does  not  touch  upon 
it  further  than  to  bold  that  the  ctedion  of  the 
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widow  rtnaimd  her  Hfe  estatrfirDih  tb*  ffop- 
erty ,  and  Bcwlersted  tM  en^ajmio*  at  the  aesc 
life  taker.  The  otber  cases  cited  by  tbe  eoan- 
ael  for  tbe  appellant  do  not  bear  specially  upon 
tbe  point  under  consldetation.  Tbe  controt 
Hng, '  and,  we  tbtok;'  tbe  more  reasooable, 
principle  amwonoed  la  most  of  these  cases,  is 
tbe  one  expResed  hf  WoeriMi,  ttipra,  viz.,  to 
use  tbe  renouneed  da  vises  and  legacies  gctreo 
by  tbe  wiH  to  the  widow,  to  compenaate,  so 
far  aa  may  be,  the  deiriKs  aad  Iraaciea  diaoiB- 
isbed  by'sacb  remnciatioD.  Wben.  tbe  re- 
naladamen  an  affeetad  pro  rata  by  sncb  re- 
nnodailoo,  aeoelerBtlon  of  tbe  enjoynMOt  of 
tbeir  devises  or  l^ciea,  dldlnisbed  prc^rtioa- 
ally.'  will  equitably  ooritpeDsate  tbuD,  ao  fvaa 
possible,  for  such  diminutloD.  But  in  tbia 
case  aeoderation  of  enjoyment  would  increase 
tbe  apeetflc  pectnriary  l^ades,  to  the  detii- 
ment  of  tbe  residuary  legatees,  wbose  sbafes 
only  an  dlminlstaed  by  the  renunciation.  Ap- 
plying tbe  principle  stated,  tbe  Ufe  use  of  tbe 
property  given  by  tbe  will  to  tbe  widow,  and 
resounced  bv  b«r,  should  be  used  to  oompeo- 
aate  tbe  reeidttary  legatees,  tbe  next  of  kin  of 
tbe  testator  and  of  Us  wife.  This  mar  be  ac- 
oomplished  by  aUowing  that  portion  of  tbe  ea- 
tale  not  taken  by  the  widow  to  accumulate 
during  her  natnnl  fife,  or,  by  the  oonseot  of 
the  partlea  biterested,  tbe  same  reault  ooakl  be 
iMfned  by  ledodiq;  lo  their  pieaent  worth  tbe 
specific  pecuniary  legacies  on  the  basis  of  tbe 


sauectaiiuu  of  the  Ufa  of  the  widow/and  dla^ 
trihutiog  the  esMe  at  enoe,  Tbe^lntter  coidd 
only  bedone  by  consent,  bat  would  safe  the 
expenae  of  caring  for  that  4>ortion  o£  tlie  estate 
which  la  available  for  tbe  ^pecifltf  and  Besiduaiy 
legalMn.  and  avoid  liabilitir  of  less  from  ke^ 
lag  it  faveated.  Tbianault  affirma  tbe  Jndff- 
ment  of  the  county  court. 

We  am  asked  to  make  an  order  that  the  eosti 
of  both  parties,  including  attorney's  charges, 
be  paM  oat  of  tbe  fund.  This  is,  in  effect,  a 
proceedtag  to  obtain  construction  of  tbe  will, 
and,  if  In  eqniw,  we  abould  mahe  sucb  an  or- 
der. But  this  u  an  appeal  from  tbe  decree  of 
tiie  probate  oonrt  lo  tlw  county  court,  coming 
to  ttili  ocfturt  fm  excspttDtw. '  Tbe  only  power 
over  ooitB  in  such  a  case  is  that  given  by  the 
Revised  Laws.  §  S880.*  Under  ibis  sectioa, 
by  consent  of  the  appdlee,  we  allow  tbe  appel* 
lent  to  recover  cnets  in  this  court.  Fnrtlier 
than  this  we  do  not  understand  we  have  poww 
over  coats  and  expenses  of  this  litigation. 
■  Jiu^gmeM  aMrmid,  with  costs  pro  forma  lo 
the  appcllant  in  lUa  conit  (Wdend  to  be  certi< 
ied  to  tbe  probate  court. 


*Kev. t^WB Tt. I SMk  "Tbe  oouotroourtoreu- 

E«me  court  may  tax  ooils  for  the  party  prevall- 
V;  or  wbw.  In  (he  optaloB  of  the  court,  Justiee 
nqulres  It,  II  mar  deay  suoh  oosts,  and  mar  'ax 
costs  for  either  party;  ana  If  costs  bk  taxed 
against  an  executor  or  administrator  tbey  shall  be 
aHowad  to-  Mm  m  Ms  aarnlntsttratfam  aeeonnt." 


OREGON  SUPREUE  COURT. 


Peter  WILHELH.  Aqtf., 
e. 

D.  W.  BATES  <(  of..  AppU. 


(- 


-Or. 


Jh  attjpalatlon  ftor  the  payment  of  $800 
aji  li4inldn>ted  dKmaigos  on  the  breach  of 
any  of  sereml  promisee  and  airreenieDts  which 
are  of  vsiTloff  degrees  at  Importance,  and  Uie 
damases  for  tbe  breaofa  of  some  of  wUob  would 
•  be  ntair  sseertamable,  most  be  consmMd  as  a 
paoBltr. 

(November  S,  IfllU.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Circuit  Court  for  MuItDOmah  County 
in  favor  of  plaintiff  In  an  action  brought  lo 
recover  stipulated  damages  for  breach  of  con- 
tract. ReMTted. 

Statement  by  Bean,  J.i 

Tbia  is  an  action  to  recover  damages  for  a 
breach  of  the  following  agreement  between 
plaintiff  and  defendants: 

"This  agreement,  made  the  fourteenth  day 
of  August,  in  the  year  of  our  Lord  one  Ibotis- 
and  eight  hundred  and  ninety,  between  David 
W.  Eftves  and  A.  M.  Plato,  dotna  businee »  as 
£ave9  &  Plato,  of  the  Metropolitan  Market, 
parties  of  the  first  part,  and  Peter  Wilbe^m, 
the  parly  of  tbe  second  part,  witucf»gth.  that 
the  said  party  of  the  first  part,  in  constdcra- 


K'OTC— For  noU  on  llqnldated  damasee.  see  Con- 
-^on  r.  Kemper  (KaO.)  n  L.  B.  A.  671. 
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tion  of  tbe  covenants,  pnnnlse^  and  agtw* 
ments  on  the  part  of  Oe  said  party  of  the  dee- 
ood  part  hereinafter  cmtalned,  hereby  cove- 
nant, promise,  and  agree  to  and  with  tbe 
said  party  of  tbe  seoood  part  that  tbe  said  par- 
ty of  tbe  first  part  will,  ss  soon  aa  tbey  beoome 
possessed  of  the  Hetro|>olitao*Ma^et,  its  iMse, 
stock,  flxturas,  and  appurienaneee,  all  in  dear 
tItK  fnnn  die  adrainiatrator  or  npreseDtatirc 
of  Todd's  interest  In  said  market,  Iben  tbe  par- 
ty of  tbe  flrst  part  will  and  hereby  agree  to 
nkakie  said  Peter  Wilhelm  tbe  superintCDdeot 
of  said  market,  with  such  duties  as  will  be 
hereinafter  described.  The  said  party  of  Um 
flrst  part  also  agraeiLjhi  eonsiduation  of  the 
aervices  of  said  I%ter  Wilhelm  aa  superintend- 
ent, to  give  said  Wilhelm  tbe  flee  and  full 
use  of  tbe  room  (known  aa  tbe  'reMaurant')  in 
tbe  cast  end  of  said  market  for  use  as  a  coffee- 
room  during  tbe  continuance  of  said  lease,  and 
tbe  faithful  fulfillment  of  duties  as  said  anperin- 
leodent  And  it  Is  further  agreed  that  when- 
ever the  rental  incoBoe  from  stalls  ahatl  equal 
($600)  five  hundred  dollars  per  month,  tliui 
said  WUbelm  is  to  receive,  in  addition  to  use 
of  said  coffee  room,  in  tbe  sum  of  fifty  dollars 
<$5(>)  per  mcmtb,  and  when  Income  from  stalls 
sball  equal  or  exceed  one  thousand  dollars  per 
nionib  said  Wilbelm  sball  receive  one  hundred 
dollars  <$100)  per  month,  for  services  as  super- 
intendent; ana  said  Wilbelm  agrees  at  sucb 
time  to  maintain  a  special  nigbt  watchman  in 
said  Metropolitan  Market.  And  tbeaaid  party 
of  tbe  second  port,  in  considoratloo  of  said 
ooveaants,  promlaes,  and  agreemeets  on  tbe 
part  of  add  party  of  the  flrst  part  bw^nafter 


Digitized  by 


Google 


OsaSOM  SCPIIBIIB  COCBX. 


coatafaied,  oonBanta.  promliM,  sad'  agrees  to 
and  with  tbe  said  pertj  of  tbe  tint  part  Out 
the  aaid  party  of  tbe  aeoond  part  will  and  h&ce- 
hv  agrees  to  act  as  sapenDtendent  <^  said 
MetropotitaD  Market;  and  tbe  dutieato  bepei^ 
fbrmea  and  acoepted  as  shafe  of- tha  woik  ti  to 
we  tbat  tbe  said  market  sball  at  all  Ifmes  be 
kept  clean  and  in  a  wholesome  sanitary  coo* 
dttfcm;  tbat  be  will  have  said  market  properly 
opmed  every  morning  at  flre  o'clock;  and  tbat 
siiid  market  diall  be  kept  open  for  the  ttaniae- 
tioo  of  businma  until  tbe  hour  of  eight  alsiffbt^ 
excepting  Saftirday  nigbte,  wben  tbe  market 
muBt  be  kept  open  uotU  eleven  o'dock  at  ni^t. 
He  agrees  futtber  lo  see  that  niles  eod  regu- 
lations eoverning  aaid  market  eball  be  strictly 
enforced;  tbat  all  occupants  of  stalls  are  to  keep 
tbeir  premises  tn  good  order;  andtbo  said  Wil- 
hehn  agrees  to  obey  tbe  parties  of  the  first 
part  in  all  mallere  relating  to  tht  welfare  of 
tbe  said  •  market;  and  in  tbe  busioMs  it  Is  uul 
derstoed  tbat  ibo  said  Wltbelm  abati  not  con- 
tract any  bills,  order  any  labor  performed,  or 
do  nnytbing  to  bind  or  make  tbe  said'  party  of 
the  fimt  part  liable  for  money,  exoepting'on  the 
written  order  or  authority  of  said  party  of  the 
first  part;  nor  'sball  tbe  said  WUbelm  collect 
aov  ntouey,  tinleiis  aiHborized  to  do  so,'  Said 
Wilbelm  aeottita  aa  pay  in  lull  awh  sums  as 
^wreinbefbre  agreed.  And  for  tbe  true  and 
faithful  performanoe  of  alt  and  every  of  tbe 
said  covenants,  promises,  and  Hgreements,  ibe 
t<aid  parties  to  these  presents  biud  themselves, 
each  unto  tbe  other,  in  tbe  penni  sum  of  two 
hundred  dollars  of  tbe  United  Slates  of  Ameri- 
ca, as  fixed,  settled,  and  liquidated  daroajtes  to 
be  paid  by  tbe  failing  party  to  the  other,  iheir 
bclrs  or  assigos;  and  if  at  any  ttmeeither  of  the 
said  parlies  uiallbeguikT  of  groes  misconduct, 
rfT-inkenoefls,  or  engaged  in  any  dishonest  or 
<  >imjnal  matter,  then  agroeaacnt sball  be  void, 
tn  witness  whereof  the  said  parties  to  these 
pzeaeats  bave  hereunto  set  their  bands  and 
seals  tbe  d^  and  yew  first  above  krliten.  D. 
W.  Eaves.  [Seal.]  Arthur  M.  Plato.  [Seal.] 
F.  Wilbelm.  [Seal.]  Siemd.  sealed,  and  de 
Itvered  in  the  preaenee  of  Willie  Oill." 

The  breach  of  the  agreement  complained  of 
was  tbe  discharge  of  plaintiff  by  defendants. 
Witbont  any  proof  of  actual  damages  a  recov- 
«ty  was  allowed  of  the  sttpnhited  snm  $dM, 
and  benoe  this  appeal. 

Mr.  T.  J.  Oeinler,  for  appellants: 

Where  tbe  equity  of  tbe  ca^e  makes  it  neees- 
mry,  (be  language  of  tbe  pnriies  wiU  be  diste- 
garded,  and  it  makes  nodiflereoce  what  tbey 
«al)  the  snm  pavable,  "liquidated,"  "stated; 
*'aBeertahied"or  -*Htlpulat«(l"daaiage«.  Tbe 
court  will  not  regard  It  bo,  abd  oonalder  tiie 
parties  as  not  meonioir  what  tbCT  say. 

Baglev  v.  FedOie,  l4  N.  Y.  469, 69  Am.  Dec 
714,  and  ca^a  there  eitod .■  ■ 

Where  tbe  parties  make  an  arreeroent,  but 
not  In  such  wise  Ibat  tbe  law  adopts  it,  tbea 
Uie  datm^ea  agreed  upon  bto«  pdnaHy,  or  in 
tbe  nature  of  a  penalty,  although  Utoy  call  it 
liquidated  damages. 

See  WHtmftT  v.  GrinneU  Lite  Mtoofc  Go.  9 
.Moof.  154.  citing  S  PartKMu,  Uont.  106  et  mq., 
and  mimetoDs  authorities. 

When  phrasm  of  aoeb  widely  dlffttfot  tigoi- 
Destinn  «s  "penalty^"  or  "penal-  aum,"  and 
14  L.aA. 


"Hnidated  damageat"  ate  ootiplcd  togiallwr* 
the  lormer  wiU  generally  be  woqitod  ta  givlaff 
the  true  expreasioa. 

Bagky  v.  Ftdiit,  ntfM u.  8eB.  to  aaaw  effects 
Sedgw.  Damages^  4S1. 

Wfaeo  a  party  may  be  raapooslble  for  th» 
whole  amount  of  tbedatnagssfor  tbe  bmob 
of  an  ut^portant  pari  <rf  a  oontraot,  and  «o 
be  made  to  pay  a  sum  by  wi^  of  damagea,, 
grossly  disproportionato  to  the  injury  sna- 
tainetl,  there  is  plausible  ground  for  wilhhold- 
ing  tbe  doctrine  of  liqftidaMd  danugea. 

Bee  Ooited^  y.  Xovrmw/SS  N.  T.  76,  ckinr 
KenOU  v.  Forren,  ft  Bios.  141;  Marm  T.  Ra^ 
bvm,  43  Mo.  6M.  97  Am.  Dea  859:  iMg  n 
Tinal,  42  Mo.  G46,  97  Am.  Dec.  865;  »>Mm{ 
V.  Talmag€,  9  N.  T.  654. 01  Am.  Dec. 

Ifahe  sum  stipulated. is  to  be  paid  on  tbe 
nonpayibeiit-of  a  leassum.  which  is  certain  in 
amount,  and  made  payable  by  the  same  inatnt- 
ment,  iben  it  will  be  treated  aaaiiwaaltv. 

Bagttn  V.  PeddU  and  Ktn^  v,  Mirtwft» 
supra;  AttUy  v.  ff<M(m»>3  Boa.  ft  P.  8«; 
Dowiff  V.  Penton,  d  Baro.^  O.  316;  Spnr  t. 
Stnilh.  1  Denio,  464.  See  Umf  v.  Toiel  and 
Morte  r.  Ratkhurn,  suptw;  Cinunl  v.  Otttk^ 
31  N.  Y.  aC»;  Bedgw.  OanuMCs,  441;  CMAm^v. 
Tatmage,  supra/  Uaaiioe  n  Jiaamrd,  88  Oa.  688; 
AfMon  tteAmfer,  S  MSan.  8S0,  7»  Am.  Dec 
110,  111. 

If  tbe  son  fixed  In  a  contnct  by  way  of 
damneea  is  intended  as  a  jMtmlty  as  to  aomeef 
tbe  things  agreed  to  be  performed  tbe  par- 
ties, it  must  be  held  to  atand  aa  a  penally  a» 

to  all. 

■•^.ipren  v:  Paricer,  41  Barb.  848;  Oarltr  v. 
Storm,  41  Minn.  S32, 

Tlie  stipulation  in  this  a<Ai(on  b^ganaero 
penalty,  plaintiff  can  recover  no  other  sum 
than  that  which  will  ctiif  penante  for  lus  actual 

tOBS. 

Oo>eer  v.  Carter,  8  lona,  344, 66  Am.  Dec.  71. 

ile»tr$.  V.  K.  Strode  and  MoCKim^ 
8ww^  ^  Simon*  for  respondent;  . 

The  use  of  the  words  "  penal  sum,"  foTlovM 
by  tbe  words  "liquidated  damages, "  Is  not 
conclusive  tbat  tbe  sum  named  is  a  penalty. 

CrMM  V.  BoUoM,  8  Car.  &  P.  340,  opinicHi- 
per  Best,  Ch.  J.,  ovemiUog  some  prevtooa 
deciKions;  Bedew.  Damages,  6th  ed.  448;  Pao- 
pU  v.  hoK,  18  Cal.  663;  Pierce  v.  PuUer,  a 
Mass.  S38,  6  Am.  Dee.  108. 

Where  an  agreement  is  for  the  perfonnaqoe 
or  non-perfofmance  of  only  one  act,  and  there 
Is  no  adequate  mrans  of  a'scertaiolng  tbe  pre- 
cise damage  which  lAay  result  from  a  viola- 
tloi),  tbe  parties  may,  if  tbey  please,  by  a 
separate  clause  of  the  c(Hitract,  fix  upon  tbe 
amount  of  compensation  payable  by  the  fle- 
faulting  party  in  case  of  a  meacb. 

PMn.  Eq.  g  443. 

A  contract  may  come  within  tbe  scope  and 
operatioD  of  this  last  rule  which  locludcs  rati- 
cue  particulars,  differing  in  kind  and  impor- 
tance, providing  tbey  are  in  effect  one,  all 
taken  together  only  making  up  one  whole,  the 
violation  of  which  is  to  be  compensated  by  a 
fixed  sum. 

Pom.  Eq.  g  443,  p.  466,  note  1,  and  caaea- 

cited. 

Although  an  agreement  may  contain  two  or 
more  provisions  for  the  doing  or  not  doing 
different  acts,  still,  where  aU  <h  Ibe  piDviaionn 
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are  of  such  •  natare  that  the  damages  occa- 
flioDed  by  their  breach  caooot  be  measured, 
and  a  certaio  sum  Is  made  payable  upon  a 
default  geuerally  Id  any  of  them,  the  ■um  w 
agreed  to  be  paid  mayoe  ponsidered  as  liqui- 
dated damage. 

Pom.  Kq.  g  445.  See  gowrally.Sfundp  v. 
CuUiery  18  Barb.  836;  Clement  v.  CojA.  21 
Y.  258;  WiUuima  v.  Green,  14  Ark.  820i 
les  V.  Pe^xe,  16  N.  7.  4«0.  68  Am.  Pec  T14; 
CotJual  V.  Talmaqt,  &  K.  t.  65},  -61  Am.  Dec. 
710;  QnlmBortky  v.  StrvU,  1  £xch.  65d;  4-tktinii 
T.  Kinftief,  4  £bccb.  776,  opinion  of  Pa^ke,  R, 
crilioisin^  Kembie  t.  Farrtn^-  6 .  B^g.  141, 
cited  by  appellants. 

The  iDteDtioQ  of  tbe  parLiee  Is  the  qaeaiif^i 
t»  be  determined.  ,. 

Jaquith  T.  Z/wboA. S  Hlcb.  138;  lUatKem-v. 
Sharp,  90  "Pa.  560;  TaniA  d  St.  L.  It.  Cht  t. 
J2w<,  19  Fed.  Rep.  2'39;  Wo{f  t.  iTat  J/0»ji««  A 
Ft.  D.  R.  Co.  64  Iowa,  380;  Noil»  PhiUiv, 
60  N.  Y.  408;  Uar]/  v.  X<^tn,  101  Mass.  884; 
L^ndey.  Thampmm,  ft  Mien,  459. 

I  BeaiuJl.  delivered  tbe  opiniqii  of  the  cowl: 
Tbe  decision  of  tbe  question  as  to  wb^ber  a 
given  Aum,  provided  in  a  conliaot  to  be  paid  on 
a  breach  tliereof,  aball  be  considered  as  liqai- 
dated  datnafiesor  a  penalty,  is  often  ioberently 
difBcMlt,  and  there  is  much  appAtmt<;oevfliot' 
in  the  adjudged  cases.  Tbe  worae  "liquidated' 
■damagpa"  ate  not  at  all  condusive  aa  to  tbe 
chwaeter  of  the  stipulatkm. ..  Companaatjon 
for  s  breacb  of  a  cDntraot  is  alTaysdeslraUe, 
and  tbe  courta  are  not  bound  by)  ihe  laDgua^e 
used  by  the  parties;  and,  if  the  construction  is 
at  all  doubtful,  tbe  4endeociy  of-  tbe  tiaurls  is 
in  favorof 'tbe  iaterprelallon  wbieb  inakmthe 
sum  a  penalty.  CvMinffv.  Drtw,  07  Mass. 

Wbfle  It  is  uBually  uid  that  the  iDtentin  of 
tbe  parties,  as  gathered  from  tbe  aabject  mat- 
ter of  the  oMiract.  the  bingtfafre  used,  aadjiur 
rounding  drcumstances,  is  to  govern  in.  cases 
of  tbia  kind,"suub  intention,"  says  Jk^.  Sutb- 
erland.  ''under  the.  artificial  rules  that  have 
been  adopted,  is  determined  by  v«y  latitudi- 
naiy  iNWsiructifla:  To  be  poteatlBl  and  eon- 
ttolling  that  a  slated  sum  1»  Hquidaied  dam- 
ages, that  suffl  must  be  fixed  as  the  basis  of 
compensation,  and  substantiall|(r  limited  to  It, 
for  just  compensation  is  recognized  as  the  uni- 
versal meusnre  of  damages  not  punitory.  Par- 
ties may  liquidate  tbe  amount  tiy  prcvioua 
agreetiwnt;  but  where  a  stipulated  sum  is  evi- 
dently not  baeed.on.'tbat  principle,  the  inten- 
tioa  t«  liqaidate>  danugea  will  either  be  found 
Mt  lo  exisi  or  trill  be  disn^nded,  and  tbe 
■■tafvd'Hm  treated  as  aponaliy."  1  Snth.  Dam. 
480. 

In  Jamtith  v.  Ihidttm,  5  Mich:  188,  Obris 
tiaocy,  J.,  says:  "Tbe  law,  following  the  dic- 
tates of  equity  and  nalurnl  jusilce  in  cases  of 
Ulia  kind,  adopts  tbe  principle  of  juBtoompen- 
■atiOD  for  the  loaa  or  injuiy  actually  Husiaiqed. 
Gonridaring  it  no  greater  violaiion  of  this  prin- 
ciple to  conSoe  tbe  injured  party  to  tbe  recov- 
ery ollesathaa  loenaUe  him,  by  the  aid «f  a 
ooart,  to  eziort  more.  .  .  .  This  principle  of 
natural  lastice,  tbe  courts  of  law,  following 
courta  w  equf^,  tuve,  In  thfa  clast  of  eases, 
adopted  ai  the  Uw  of  the  contract;  and  tb^ 
UURA. 


wljl  not  permit  the  parties,  by  express  siipuUi 
tfoif,  orany  foHn  of  language,  however  clear  tbe 
intent,  to  set  it  aside.  From  tbe  coiifuaad 
array  of  individual  cases  upon  ihiR  questioa 
there  may  be  deduced  certain  general  rules  that 
art!  reco>;nized  anil  enforced  by  the  courts,  and 
tlie  Jipjnircnl  coufliet  in  l lie  eases  arises  mtber 
from  tbe  applicntion  oflhe>;c  rules  to  Ihc  furls 
of  tbe  individual  case  tluia  in  tbe  principles 
ibeauel]!^  tQm\stii^mnmdm>im  tbaftfirfaen 
a  cotatvact  specuyioff  aDeioartaiB'aoiK>aa  Uqai- 
dated  damages  contatna  varMHatlpwIulopa'Df 
different  degrees  of  impovtavce^'lAd'ti^'tlSa- 
ages  from  a  breach  of  some  of  which  "(Krtfltfl* 
easily  asccrlniniible,  tiiouL"-!)  the  refliqbda 
might  belong  to  that  class  which  iuatiflea'attfcb 
Ambgenient  as  to  damages,  and  by  the  (er^ 
of  uie  contract  sucb  sum  would  oe  uayaMe 
equally  on  the  failure  lo  per  form  the  lea»,yH 
of  that  to  perform  the  wq^i  important,  or  equaT 
ly  on  the  failure  In  perform  that  one  the  dam- 
ajj;e  from  (he  violiitiun  of  wliieli  would  In-  easily 
a^cerlaiDable  as  to  that  from  tbe  bre.ieli  of 
which  the  loss  would  be  dillicult  of  ascerlHiii 
meni,  the  stipulated  sum  will  be  regaiiied 
penalty,  ami  not  liquid nted  damage8,:AtlMMlb 
the  language  of  the  itarties  be  tbe  strw^^ 
wliicli  could  be  employed  to  eviticea  contmry 
iiJteiil.  Keihblcv.  /'</r/r,«,  (j  IJiiig.  141;  (Jartcr 
V,  tilrom,  41  Jliun,  r»22.  I.timpnunt  v.  Ci'dn-ttn, 
16  N.  Y.  275;  Daiiu  v.  U(,-/,- 10  Mieh.  29; 
6'Ac(iif«<*v*  Jfar8A,ai:\'.  J.  L.  463;  Troiur  v. 

■Jmt,%7m„m;  £vmM.Ttn£itibcock,  iO  Wis. 
«08;  Ntter  v.  Smtrnan^i&Stilifi^Mii^T 
Coiit.  161;2Pom.Eq.,Ji|l.f 
b-il:  VJ  Cent.  L.  J.  eSS-nMnAfJlV 
ill-  fully  eullilL'd.  .vi«Ju<e"viii 
riii.'j  rule  is  decisive  of  llii.s  "ft?a'  .inffjUtn 
ti:tct  provides,  iu  ell'oct,  that,  in  ae»uUx)fuiy 
pf  tbe  coveaaots.  premises,  or  agroemeota  con 
teioed  tbereiwtbe  sum  of  $20io  sfaall  be  paid 
by  tbe  failin^^party  to  the  other.  If,  then.tbi'- 
be  re^urdedas  liquidated  dauiagea,  that  precisi 
sum  would  be  recovenible  for  the  breach  of 
nuy  of  the  covenants,  iKiwever  uniaipottaut  or 
however  easily  the  damages  for  a  breach  there 

Aft4)t<i|ld  bai«aiwrtaiaed.»r-fluch  as  tbe  Sa^uiK^y 
deftooaBta-'to  pay  tbe<6fty  or  one  hunocad 
dollars  per  month  as  agieed  upon,  or  of  the 

I  plainlifl'  to  keep  the  market  clean  and  in'  a 

;  wholesome  sHtnitary  condition,  or  to  keep  ii 

;  open  (luring  ibe  eliptflat^'  houra,  or  not  to  ob 
Serve  tbo  probibillon  against  conlrarting  WIN, 

j  ordering  la^jjqrforaicd,  or  collecting  mouey 
or  any  other  of  the  numerous  stipuliilions  (^i 

[  his  purt  to  be  performed,  even  though  the  (lain 
ages  for  such  breacit  might  be  no  more  tban  a 
very  amall  fractioB  of  the  stipulated  damages. 
The  contract,  when  analyzed,  contaias  some 
fllxlceu  rliJTorent  stiputationn  <if  varying  degrees 
of  inijiorttince.  the  damages  for  a  breach  of 
.some  of  which  would  be  easily  ascertainable; 
aril  yet  it  ia  provided  that  $300  shall  be  paid 
ad  Miipulaled  damages  for  a  breach  of  any  oi 
tbem.even  tben^o^t  unimportant.  It  is  not  t<> 
bi'  ^uppoucd  the  parties  intended  their  agree 
meet  to  have  any  such  effect,  and,  followini: 
.th''  .1  (■  \\  'll-establishcdriiU'  in  such  cum--,  tlie 
stipulated  sum  must  be  construed  as  a  penalty', 

anew  trial  wdered. 
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1.  Aeorenantmtrietiiiserecitioiwona 
strip  of  bea>eli  nttelned  by-  the  p«ntOF 

but  overlooked  tfj  tbe  land  coDTojed.  whlob  was 
obrioualjr  intended  to  pceeerre  an  unobatruoted 
Tlew  of  tbaaea,Qnatei  a  negative  easraaent  ap- 
purieoanU 

8.  A  ii«g*ttT«  MMemani  appurtenaAt 

such  as  a  r^atiioUon  on  bulldlaic  to  obetruot  a 
Tiev  of  the  aea  from  certain  prepilses  cannot  be 
Teservedonoonveyanoe  of  such  premises  bpt  Is 
extlnvutsbed  If  oevered  therefrom  bjr  ao  at- 
tempted reaerration. 

(Beptember8g,im.) 

BILL  Id  equity  to  enforce  Bpeciftc  perform* 
anoe  of  certala  covenaata  contafaed  In  ■ 
conveyance  of  lands,  and  to  eoioln  Interference 
-with  certain  alleged  r^ts  belonging  to  com- 

plafnaot  tbereunder.  Dwni»aed. 

Tbe  facts  are  stated  Id  tbe  oplaloo. 

Mr.  Araold  Qreen.  for  complainant: 

Any  rigbt  in  the  realty  of  another  may  be, 
if  tbe  law  permits,  a  right  appurtenaDt,  other- 
wise It  must  be  a  right  m  groas,  and  if  tbe  lat- 
ter It  may  be  a  personal  right  or  a  right  in  fee. 
What  It  is  depends  on  tbe  inlentiODS  of  the 
grantor  and  grantee  and  on  tbe  language  of 
the  coDStitutiDg  instrument.  The  Iraditional 
language  of  the  books  (8  Kent,  Com.  *420>,  to 
tbe  contrary,  isnotiupported  by  the  decisions. 

tienhovte  t.  0tri*t%an,  1  T.  R.  560;  White  v. 
Oraw/ord.  10  Mass.  1^.  See  also  Botoat  t. 
Connor,  6  Cuah.  183,  187;  Holmt  t.  8iikr,  8 
LeT.  806;  Weleeme  v.  Upton,  6  Mees.  &  W.  586. 

Tbe  rigbt  to  enter  on  another's  land  and  draw 


from  it  running  water  Is  recognized  as  an  ease- 
ment  proper  and  not  a  "profit  d  prendre,"  tor 
water  not  a  part  or  prodace  of  Uie  soil  nor 
is  It  tbe  property  of  tbe  owner  of  the  land  over 
wbich  It  flows,  and  becomes  snch  property 
only  whenconmied  fn  tanks. 

Saee  T.  Ward,  4  £1.  &  Bl.  703;  Manninjr  v. 
Watdale,  S  Ad.  &  El.  758. 

And  yet  a  right  to  draw  or  to  take  water 
may  be  given  to  one  and  bis  beirs  io  gross. 

De  WiU  V.  Barwg,  4  Gray.  4t)0;  Oeiodrieky. 
Burbank.  12  Allen,  400;  LontdaU  Cb.  r.Afoiea, 
SI  Law  Rep.  058. 

.It  thus  appears  that  Washbnrn's  statement. 
Easements,  *10,  is  quite  erroneous, 

Ckiddard  (BasemeDts,  p.  6,  Bennett's  ed.  p. 
8),  says:  "There  is  no  such  rfj^t  laiown  to 
the  law  as  an  easement  tn  gross.^ 

Per  Calms,  L.  J.,  in  Ra»s«l«y  v.  Midland  ff. 
C!9.  L.  R.  8  Ch.  App.  808,  810.  811. 

An  easement  cannot  be  severed  from  tbe 
land  to  whi(^  it  is  annexed  and  nude  a  rfght 
io  gross. 

Goddard,  Easem.  p.  8,  Bennett's  ed.  p.  10; 
Aekroyd  t.  Smith,  10  C.  B.  104. 

Tbe  law  will  not  recognise  any  new  species 
of  easements,  for  "a  new  specin  of  incorpMeal 
hereditament  cannot  be  created  at  tbe  wUl  and 

Steasure  of  an  individual  owner  of  an  estate, 
[e  must  t>e  contented  to  take  tbe  sort  of  estate 
and  the  right  to  dispose  of  it  as  lie  finds  tbe 
law  settled  by  decirions  or  controlled  by  Actof 
Parliament.''^ 

Goddard,  Easem.  p.  16,  Bennett's  ed.  p.  SI; 
BiU  Y.  Tujmer,  9  Hnrlst.  ft  a  19!;  SeppM  v. 
SaiUg,  8  Kyi.  A  K.  BOB. 

But  It  mutt  be  remembered  that  ahhough 
any  burden  of  a  new  species  which  the  owner 
thinks  proper  to  impose  on  his  land  is  not  an 


Sen.— Effect  of  attempt  to  sever  apimrfenont  mm- 
ntenC/roiii  the  prMttttM /or  tlw  bmult  wMeJk  « 
eoBktt. 

In  4  Vie.  Abr..  p.  iM  O,  It  Is  sUted  that  a  riffbt  of 
oominoo  appendsot  oanoot  be  made  a  ri^bt  In 
cnMB,  for  tUs  Is  lor  oattto  levant  and  couobaot 
aponKtbelUMls  towhMi  tbe  common  la  attaobed, 
and  tberefore  It  cannot  be  serered  wWiout  exUoc- 
tlon,— oitlDiT  Y.B.9  Edw.  IV.  80. 38  Hen.  VIII.  3. 

Also  that  common  appurtenant  for  cattle  levant 
andlcoucliant  upon  tbe  lands  cannot  be  made  In 
grosc-dtlng  Nevll,  881,  IS  Hen.  V  1. 88.  Contra.  33 
Hen.  Till.  4. 

This  Is  further  Illustrated  hy  I>rurr  v.  Kent,  Oro. 
Jac.  14,  lit  wbloh  tt  was  beld  that  a  common  appor- 
tenant  for  aU  tbe  owner's  beaats  cannot  be  rnuited 
over.  In  that  case,  however,  a  dlstlaetton  was 
taken  In  case  tbe  onmmoa  was  to  pasture  a  certain 
Dumber  of  cattle,  in  wbich  It  was  observed  that  this 
mlglit  be  grranted  over,  and  tbis  distinction  is  also 
noted  by  VIner,  wbo  states  (Abr.  504  O,  pL  3»  that 
where  the  common  appurtenant  was  tor  a  certain 
number  of  cattle  It  miKht  be  asettrneil  over,  and  he 
cites  Spooner  v.  Day,  Cro.  Car.  48E,  which  was  a 
case  where  tne  rlfrfat  of  cominf>n  dH  not  require 
tiie  cattle  to  be  levntit  and  couebant  on  the  lands 
and  the  erant  was  attempted  to  be  made  to  a 
fraotee  of  a  portion  of  tbe  dominant  tencount  to 
whom  was  irranted  the  H«bt  to  depasture  a  certain 
number  of  cattle  on  the  servient  teoemenUaiidlt 
was  therefore  merely  m  caoe  of  apportlonmeoL 

In  Bunn  v.  Channen.  &  Tauot.  M4,  It  was  ob- 

14  Lu  a  A. 


sbrved  tliat  tbe  owners  of  oommoos  appurtenant 
Were  to  the  babit  of  letting  tbem  and  thus  to  a 
tbne  oonveftluff  thbrn  Into  eomnons  In  ynss. 

Tlaer  fortbcir  ttates  that  whan  a  dub  has  a  way 
U  hlfl  manor  or  booae  it  caaoot  be  nado  la  sna* 
bacauaa  it  |a  appeulaDt  to  titt  maaor  «b  hooaa,— 
dtiai  s  Han.  Vfl.  7. 

Theae  prluclpl^a  bara  been  recofnlMd  by  latci 
caaea,  Ackroyd  T.  Smith,  10  C.  B.  187.  hiridinc  that 
a  war  appL-nilaot  to  a  bouM  or  lands  cannot  tw 
granted  a<var  or  made  In  frtws.  See  alao  Boa  I  hub 
V.  Ualey,  23  Ohio  St.  914 ;  Tlntcam  Plshlns  CO.  t. 
Cartar.  «1  Pa.  SI,  1*0  An.  Dec.  IWT. 

A  common  appurtenant  eannot  tie  aevepsd  fTosa 
the  estate  and  retained  for  benefit  of  tbe  vraDt- 
im  If  itexlBtRtaUltmustexIse  wttta  tbe  estate  tha 
usee  of  which  It  baa  to  attend  and  administer  to. 
Ball  V.  LawKBoe,  2  R.  I.  SIS,  «7  Ajn.  Dec  715- 

In  that  case  there  Is  an  Iraplloatlon  Uiat  tbe  lifbt 
maj'hare,l>eenextlnffuisbed  by  an  attempted  lefr 
ervation. 

Nor  can  the  rig'ht  be  sold  separate  from  the  estate. 
8ucta  A  sale  of  the  easement  to  a  Btranger  will  elthes 
be  TDhl  or  will  extlnfrulsb  the  ri^ht.  Phillips  r. 
Rhodes,  7  Met.  384. 

In  Relae  v.  Bnoe,  8  L.  B.  A.  Uf, »  Wis.  dU.  tt  was 
heM  that  a.  leseevatloa  In  •  ooaveyaoee  u<  a  lot 
which  has  a  right  of  way  f^purtanant  of  ■wb 
right  of  way  to  the  grantor  is  Ineffectual.  He  can- 
not retain  anylnterestiDtheWirht  of  way  bi*  sepa- 
rate and  distinct  from  the  lot  to  which  It  bclouga. 

 .  R.  Pi  F. 
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uneat  wbiob  cm  be  made  appurtenMt  to 
1,  yet  such  an  obligation  perfeoUj  valid 
belween-tbe  gnmiar  t«nd  sniitM  of  the 
It.  And  U  the  gnuitet  fi  cHatoutled  ia  hb 
JTmeotl^tbe  grantor  tiie  lamr  wiltaflofd 
I  ample  Temedy  by  aetloa  on  coTtoaBt  for 
iDjinrT. 

loddard.  BaBem.  p.  18^  BeiiDeM's  ed.  p.  ». 

also Bennetf sod.  p.  76. 

Iw  prayer  of  tbe  biU  Is  for  tlie  same  r^f 

on  the  aanw  groonda  as  that  |rt  veo  in  JfM' 
otra  T.  Newport  Hotpital,  1  L.  R.  A.  182-,  16 
I.  819. 

ieun.  W.  P.  Sh«Beld  and  F.  B.  Beek- 

m,  tor  defendants: 

'be  coreoant  in  suit  created  a  Defcatlve  ease- 
nt  appturtenaot  to  the  land  described  in  the 
d  of  Oct<^r  IB,  16(S.  and  the  reservation 
the  deed  of  George  C^walader  of  Almost 
1864,  severed  the  easement  from  the  eetate 
vbich  it  was  q>parteaant  and  by  t^wrstion 
.aw  eztioguished  the  easement. 
L  negative  easement  by  which  the  owner  of 
d8  is  restricted  in  their  use  can  only  be  cve- 
1 oovnaot  in  favor  o£  other  lands  not 
ned  by  the  grantor  and  covenantor. 
Solumbia  toOegt  THute'fv.  l»nth,  TOK.Y. 
,  26  Am.  Rep.  619;  Biiltv.  JATItfr,  8 Paige, 
,  8  L.  ed.  141,  34  Am.  Dec  218;  2  Wasbk 
«m.  p  aS;  Ifpeneer't  Gam,  1  Smith,  Lead. 
I.  187-147. 

in  easement  appradaot  or  appurtenant  can- 
be  turned  into  a  rij^t  in  grass  by  the  act 
ix«  owner  of  the  dominant  estAta 
Vadib.  Easeoi .  p.  26,  %  14;  ffalt  v.  Lamvnee, 

I,  S49.  fi7  Am.  Dec.  71S. 
Vben  a  person  bavin;  a  common  annened  to 
leasnage  ortenemeateonveys  away  the  mee- 

Fe  or  tew  meat  eKepUng  the  cnmrnon  this 
create  an  extiognisbmeot  of  tlie  common. 
Qieenl.  Gmlse,  88;  4  Via.  Abr.  m  0,pl. ). 
'be  Statute  of  18  Edw.  L,  known  as  Tbe 
tute  Quia  BnvpHora  Zbrrarim  (1SW}>  UxA 
m  the  grantor  tbe  power  to  impose  upon 
d  on  tbe  lotat  allenatioD  thereof,  oindeDS  In 
form  of  coveoante  and  conditions. 
liDgfcam  &  Oolvln,  Rents,  pp.  216,  SL?; 
Titer' a  Qatt,  6  CokCy  16. 
'ovowote  wbieb  are  not  benefldal  to  thb 
oer  witbont  regard  to  his  owaerriiip  of  Itae 
ite  will-Dot  pass  to  an  assignee. 
^emon  v.  A»i(A,  0  Barn.  &  Aid.  1.  See  Kep^ 
V.  Baatu,  8  Beg.  (;b.  120,  2  Myl.  &  K.  617. 
L  vendor  cannot  create  rights  not  connected 
b  the -enjoyment  of  the  land  and'  annex 
m  to  U,  nor  can  the  owner  of  land  reader  it 
iject  to  a  newBpeniesoflHirdeiiaoaatoWnd 
1  the  hands  of  an  aMignee. 
\ekr»9A  v.  Qmith,  10  CT  B.  IM. 
I.  right  In  gross  fn  another's  IumI  from  its 
are  is  a  personal  right,  not  ajBisnable  or  In- 
itiible,  Dor  can  it  be  made  so  by  any  terms 
be'grant  anj  teora  than  a  ooUatemt  and  io- 
cndeat  ooifenant  can  ba  made  to  nni  wMb 
tend. 

WsBllh.  Basem.  8. 

0  all  contracts  reslrictiDg  tbe  control'  of 
p^y  the  raMrloiloDs  taun  be  made  to  ap- 
r  to  tbe  ooart  *^  be  roaamablid  and  useful 
lebiadlDg."  - 

eeJCerotf  V,  AtJfar.'8V88a.  1^,  6Am.DeoL 
;  ■fioApT^'Atetf.  »JBaat(  86^-  IKifMBiniiOayv 


2  'Hee&  <&  W.  278;  Paiciaafon  v.  8eott,  ifi  Mees. 
A)  W.  667:  W/Utiuif  v.  mim  B.  Co.  U  Or«y> 
868. 71  Am.  Dec.  71& 

Thet«is  what  is.aoasetiineB  eafied  an  aiase- 
meat,  wtuch  may  be  apportenant  to  a  dnini*. 
nam  estiUe.  or.  owy  be  in  giom,  which  ia  the 
Tight  to, take  from  aeervient  estate  aprofit 

Oale  &  What.  Easem.  p.  6i 

When  a  neleli  boahood  is  so  changed  as  to  ren- 
der tbe  grantiug  of  an  injunctionagalnstaoov- 
enantor  ineQaitab)e,a  oourtof  equity  ia  the  exer- 
cise of  its  diicreilon  wUl  deny  tbe  tojunoilon. 

CMuffidui  Ootlagt  Truatea  v.  lluBehtr.  87  N. 
Y.  811:  BowetY.  Law,  89  L.  J.  Cfa.  488,  L.  R 
0  Eq.  686;  OolUfiMa  (MUge  Trtuttea  v.  Lj/neh, 
70  N.  Y.  440,  26  Am.  Rep.  6l9.  See  also  Bed- 
ford r.  BriUt/t.  Mtueumy  8  Uvl.  &  E.  662. 

If  this  leairiction  is  not  void  H  is  so  unreason- 
able aod  so  fu-  against  pubHc  polfey  that  it  will 
not  be  enforced  ui  a  cx>urfrof  eqaity. 

1  8t(wy,  Eq.  Jur.  %  7^. 

TilHnBfhfcet,  J.,  delivered  tbe  opinion  of 
the  court: 

Tbialg  a  bill  in  equity  hronglit  by  John  Cad- 
walader,  of  Philadelphia, is  theStateof  FenO' 
^tvanla,  against  Winlam  fiaston  Bidler  aod 
others,  devisees  under  tbe  will  of  Joseph  I, 
Bailey,  and  the  facfra^at-Iaw  of  Alfred  Smith, 
to  have  the  respondents  enjoined  from  violat- 
ing a  coveoaot  contained  in  a  deed  from  tbe 
said  Joaepfa  L  Bailey  and  Alfred  Smith  to 
George  UKlwalado*,  dated  October  16, 1862. 
Hie  bill  shows  that  at  tbe  time  of  the  making 
of  aaid  deed  the  snld  Joseph  1.  Bhlley  and  tin 
said  Alfred  Smith  were  setaed  aitd  possessed, 
as  teoanis  In  oommon  in  fee-simple,  of  a  cer- 
tain tract  of  land  situate  In  the  aontfaeastem 
part  of  the  then  town  of  Newport,  whldi  tract 
laohided  tbe  land  described  In  and  conveyed 
by  tbe '  deed  afbresaid,  and  also  included 
Bailey's  Beaeb,  so  called;  and  that,  being  so 
seised  aod  possessed,  they  executed  and  deliv- 
ered 10  said  George  Cadwalsder  said  deed  of 
October  16,  .1862.  Tbat,  in  and  by  said  deed, 
the  mid  Bailey  aod  Smith  conveyed  totbesafd 
George  Cadwalsder,  to  bia  and  his  heirs,  cer- 
tain land  therein  deserlbed,  ''tc^lher  with  a 
ri^t  to  plaoe  a  botbing  car,  not  to  exceed  eight 
ftaetbyafx  in  sise.oo  the  east  half  of  tfieBailey 
beacbt  to  be  placed  so  as  aot  to  ivterfere  with 
any  i^^^  (he  Olvphaat  farm  may  have  to  take 
sand  or  sea-weed  fiom  said  beach,  with  the 
rights  to  use  said  beach  for  the  purpow  of 
bathing.^'  And  tha4  in  and  by  said  deed  tbe 
saM.BiMHyand  Smith  oovenantei  aa  .follOwai 
"And  we,  the  said  JosefA  L  Badley  and  Alfred 
Smith,  for  ourselves,  bitr  taetrs,  ezecntora,  and 
adndDistratora,  do  beret^  oorsoant  to  and  with 
tbe  said  George  Cadwalsder,  biis  hSm  and  as- 
signs, that  no  DuildiDg,  exciting  hatldog-cflra, 
ahull  ever  be  placed  open  -the  marsh  or  beach 
called  '  Bailey  Beach;'  ttau  no  buHding- shall 
ever  be.plaoad'to.^weatw«rd  of  aline  drawn 
southerly  frem>BelIevue  Street,  parallel  toaad 
distant  nve  Utiiidred  and  thirty>one.ftet  wester- 
ly fmm-the  Lcdga  voadi  and  that  Bon»  sbHU  be 
placed  oir«  kttfltt  oeisrIocMng  aaid  b<nrl),  and 
joat  north 'of  th^  1ower>end  of  BcHevuc  HtMet; 
aDdv  'fovtfeeTf' Utal.-we  ^11  iiet,'nor  Shall  any 
persoet  (Mralng.uiidbr  4i8i'Or  brroarantbonty, 
go  iiafOB -the  east  half  ot  tte  nM  Bailey  teftch 

'•n'  1  ,|(.    Ifi  .III...  .t.iv.      J  ..1 
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for  Oie  purpose  of  ccUBcUog,  itoariog,  or  tak- 
ing away  any  aand  cMea-  weed  from  aaM  beadi 
between  the  hours  of  sunrise  and  leDo'cloA 
A.  M. ,  during  the  tnontba  of  July,  August, 
and  September  in  each  and  every  year,  nor  per- 
mit  any  act  or  thing  to  be  done  which  might 
reasonably  obstruct  the  free  use  and  enjoyment 
of  said  bracb  for  bathing." 

Tbe  Mil  further  shows  that  the  said  George 
CSadwalader  entered  upoa  and  took  pDsseseioQ 
of  tbe  land  to  bim  conveyed,  and  thereafter- 
wards,  on  tbe  lUth  day  of  August,  1864,  by  deed 
duly  executed,  sold  and  conveyed  to  one  Will- 
iam W.  Tucker,  bia  heira  and  as^gns,  the  land 
wblditbe  said  Geoige  Cadwalader  had  received 
as  grantee  in  the  said  deed  of  October  16, 1852; 
but  that  the  said  deed  from  Cadwalader  to 
Tucker  contains  tbe  clause:  "It  Isnoderstood 
and  agreed  that  the  grantor  reserves  to  him- 
self, bis  heirs  and  assigns,  the  covenants  and 
stipulations  contained  in  a  deed  from  J.  I. 
Bailey  and  A  Smith,  dated  October  Ifi,  1852, 
against  building  on  certain  sites  near  tbe  bath- 
ing beacb,  and  tbe  right  of  bathing  on  said 
beach."  Tbe  bUl  further  shows  that  tbe 
respondents  are  now  seised  and  possessed  of 
said  marsh  or  beacb  called  "Bailey's  Beach," 
and  of  the  land  adjacent  thereto,  as  heirs  of  the 
said  BaHeyand  Smith,  both  of  whom  are  de 
ceased,  or  as  beirsor  devisees  of  tbesaid  Bailey, 
and  as  heira  ctf  tiie  aafd  Smith,  and  bave  been 
so  sdsed  and  possessed  since  the  deaths,  re- 
spectively, of  said  Bailey  and  of  said  Smith; 
that  tbe  said  Qeorge  Cadwalader  died  Febru 
ary  8,  1879,  testate,  leaving  his  wife,  Frances 
Cadwalader,  his  sole  devisee  and  legatee;  that 
she  died  testate,  January  9,  1880,  leaving  tlie 
complainant,  John  Cadwalader,  her  resimiaTy 
devisee  and  legatee.  The  trill  further  shows 
that  the  respondents,  DOtwHbstatidIng  said 
covenants  in  said  deed  of  October  Id,  1853, 
contained,  did.  In  the  ywr  1890,  erect,  on  tbe 
marsh  or  beach  called  "Bailey's  Beacb,"  a  per- 
manent building  of  luge  sioe,  ami  cot  tiethinr- 
cara,  which  tnilTdin^  was  placed,  and  is  by  the 
respondents  still  nMuntained,  ou  said  mandi  or 
beach,  to  tbe  detriaaent  of  the  oom^lainant, 
and  1b  violation  of  h&  rights  under  the  said 
covenants,  and  without  his  consent,  and  in  de- 
^ancc  of  his  proti'sts.  Tbe  prayer  of  the  bill 
iS'  that  the  covenania  conteitied  'io  said  deed  of 
October  IS,  1862,  may  be  declared  valid  and 
ezlstent  obligations  upon  tile  respoodeotB;  that 
tbey  may  be  required  ta  make  apedtio  -  per>^ 
ftiraianceUieraof;.tb«taaM  CDVenants  may  hi 
declared  in  lavorof  the  comptaiauit,  his  b^ 
and  assigns,  as  valid  restrictiens  upon  said 
marsh  and  beadt;  and  for  an  in]anoclon.  A 
plat  of  the  premiseaia  atiaotod  to  andnade 
part  of  said  bill. 

The  answer  admits  the  material  allegations 
In  tbe  Ull  to  be  true,  eicept  as  to  any  wnmg- 
ful  or'unlawful  acts  therein  charged;  bntavcta 
and  sets  up  tbat  the  complainant  has  noUtle  to 
llMeasements  graated  in  and  by  said  deed  of 
October  Ifl,  1863:  jtrtt,  because  thesame  were 
vboHy  severed  and  eKtionlshed.  by  tbe 
vatioo  in  the  deed  fran'flMrga  Cadwalader  to 
saM  WiUiam  W.  Tticker  of  August  18,  1864; 
or,  pvomf,  because ssideaaemMis  were  appurte- 
nant to  the  land  convcn^ed  by  said  died  to  Cad- 
walader, of  vAicfa  land  no  pottkm  is  ownedw 
possessed  by  tbe  onBr^Dant;  w,  tkird,  he- 
14L.R.A. 


oausa  said  easements  wcve  not  awwrtamit  to 
said  land  (nor  any  land),  but  wen  rigbte  io 
gross  belonging  to  said  George,  and  not  assign- 
able nor  inheritable  nor  devtoable.  A  groand 
plan  of  tbe  building  Is  attached  to  and  made 
part  of  the  answer. 

Tbe  case  is  before  us  on  lifll  and  answer,  to- 
gether with  such  evidence  as  to  thesiiuation 
and  circumstances  of  tbe  premises  as  tbe  fsourt 
was  able  to  obtain  from  a  personal  view  ot  tbe 
premises,  which  was  bad  at  tiie  request  of  the 
parties,  and  from  the  slatemnitsor  ooansd. 
The  grounds  upon  which  the  complainant 
bases  nis  claim  tu  tfa«  relief  prayed  for  are: 
fir»t,  that  theincorporealr^tsgiven  toGeoige 
Cadwalader  were  not  necessarily  rigbis  appur- 
tenant to  the  land  oonveyed;  mm»d,  tbat,  1i 
appurtenant,  tbey  were  not  attiaguEshed  1^ 
severance;  and,  third,  that  if  tbey  were  rWils 
in  gross,  and  personal  to  said  Cadwafauer, 
they  were  not  extinguished  by  bis  death. 

The  first  question  which  anees,  tberefare;  Is 
wheUra*  the  r^ts  granted  to  tbe  said  Oeoise 
Cadwalader  by  tbe  deed  of  Oelobar  1ft,  180^ 
constUated  an  appurteoaat  easamSHl  to  tbe 
land  conveyed,  or  an  oaseoieBt  in  groas^ 
An  appurtenant  easement  is  an  incorporeal 
tight  wbiofa,  as  the  term  implies,  is  atiaebed  to 
and  belongs  with  some  greater  or  saperlitr 
right; — something  aanexed  to  another  thing 
more  worthy,  and  which  pas<!eB  as  Inddent  to 
it.  It  ia  a  spedea  of  what  tbe  dril  law  calb  a 
"servitude.'^  Bouv.  InSt.  note  1600  «(  as?.;  9 
Kent.  Com.  844.  It  Islscapalde  ofiexiataace 
separate  and  apart  from,  tbe  parMeulsr  mea- 
suafte  or  land  to  which  it  is  annexed,  there  be- 
ing-Motbiog  for  it  to  act  upon.  In  ocdo'totbe 
existence  of  an  eassBentttf  Cblaaort,  tbetemnst 
be  two  distinct  tenements,— •Uia  dominant,  to 
which  the  right  bdongs.  and  the  aerrieot,  upon 
wbicb  tbe  obllffation'  rests.  Wo^a  r.  Avs<;  4 
Sandf .  Ch.  78, 7  li  ed.  1«27:  Wufftmr  v.  Omva, 
88  Oal.  Ill,  11«,  99  Am.  Deo.  804. 

In  JleiipfM  V.  Baikv,^  Uyl  A»  K.  «17,  Urn 
subject  of  covenabts  raoatng  wHtatbe  land  -wna 
fully  consittered  Lnrt  OhamnUor  Broug- 
ham. He  there  says:  "  Tbe  covenaak  [Oat 
is,  such  as  win  run  wkh  the  land}  must  be  of 
such  a  datnre  as  to  inhere  in  tbe  bod,  toose 
tbe  language  of  eome  cases;  or  It  must  cooceni 
the  demised  premises,  and  tbe  node  of  eccopy- 
ing  them,  as  it  is  laid  dawn  in  oUieis;  'it  must 
be  quodam  moda,  auneaed  ud  appurtenant  to 
Ibem,'  as  one  antborily  has  tt;  or  aa  aaother 
saya,^ii-mnst  both  ooaceni  tbe  thing  ilHnjied, 
Md  tend  tv  support  it,  and  support  the  rarer* 
aioner's  estate.'"  Bee  alae  t^autt'*  Oast,  ft 
Coke,  16, 1  Smith,  Lead.  Cas.  187-147. 

An  easement  in  gross  Is  a  mere  pmonal  in- 
tereat  la  the  leal  eetato  of  another,  and  ia  sot 
n!»I«tiBUe  or  inheritable.  Vasbbi  Snen.  4lh 
edi  IS. 

CAaMsttor  Kent,  in  speaking  of  audi  an 
easemait,  saya;  "It  dies  with  tbe  petaoa, and 
ft  is  so  exclusively  personal  that  the  owDer  of 
tbe  rigbt  cannot  take  another  person  in  com- 
pany whb  hkn."  SSest,Oom.  4M.  8ce^ 
Atikrutfi  T.  Smith,  M  O.  B.  M4;  Harrimm  t. 
AvAf,  19  HI.  m-,  Fatfv.  Pearmtt,  »  Weod. 
436.  432;  Wootrvch.  Ways.  SO;  8  BL  Com.  85: 
Bouiman  v.  La^,  16  Ohio  St.  614.  Wbetiier 
ao  aasemeai  in  a  gtvea  ease  b  appaileiiant  or 
In  gross  ia  to  be  determined  mainly  \g  Oe  aa»> 
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tire  of  the  rl^l  and  tbe  iateatlon  of  the  partie* 
cmrttMT  H.  Kramer  t.  KTiauff.  12  III  A  pp. 
lis,  US:  irMI»v.<»aiq^,10MMfl.l«t  If 
It  be  in  Its  nftare-an  uppttHMtote  and  oaeful 
adjunct  of  ifae  land  cooTeyeid.  barings  fa  Tiew 
tbe  iDientloD  of  the  grantee  m  i«  its  vm;  and 
^ere-beiDg  ootbfng  to  show  that  tbe  parties  in- 
lendod  It  to  be  8  men  penooal  r%bt,  it  ihoald 
be  beM  to  be  ao  easetneot  appurleoAQt  to  tbe 
lasd,  and  not  an  eaBement  in  e«)M;  tbe  rule 
for  tbecoDstnictiOD  of  aocb  ftfaata  being  more 
favorable  to  tbe  former  tban  to  Hie  latter  class. 
Saya  Waahb.,  Easrm.,  4B:  "Tbougb  an  eaie- 
ment,  like  a  right  of  wav,  may-  be  created  by 
jnrant  in  gross,  at  H  is  called,  or  attaobcd  to  tbe 
person  of  the  grantee,  thin  is  never  prcsumed 
when  tt  can  fairly  be  construed  to  be  appurte- 
nant to  some  otber  estate;  and.  If  it  is  in  gross, 
it  cannot  extend  b^ondtbe  life  of  tbe  grantee. 
"Stft  can  ft  be  granted  over,  t)elDg  attached  to 
the  person  of  tbe  grantee  alooe.  The  same 
author,  on  page  8:  "A  man  may  have  a  way 
Id  gross  over  another's  land,  but  it  must  from 
its  nature  be  a  personal  right,  not  assignable 
nor  inberiiabte:  nor  cau  it  be  made  so  by  any 
tenns  In  tbe  grant,  any  mors  tiian  a  cc^nteral 
«d  dopeudeat  coTeaaot  can  be  made  to  run 
with  tbe  land."  Bee  also  Boatman  v.  La^y, 
wpra;  Spen^esy.  Valentine,  9^  "Vf'w.  154;  An- 
gpll.  Highways.  §  1,  and  cases  cited. 

Tb«  CRsesuf  White  v.  Cratofard,  10  Mass.  188, 
and  8tahw$e  r.  OMettan,  1  T.  R.  {MO,  died 
biy  tbe  oomplaloant,  seem  to  be  fn  conttfclwiiii 
this  genoal  statement  concemfag  an  etsemeut 
in  gross.   In  tbe  former  case  tbe  onurt  says: 

Ajb  to  ways  In  gross,  that  tbey  inny  be  grant- 
ed or  may  accrue  tn  various  forms  to  one  aT>d 
fala  brtrs'and  assigns,  there  can  be  no  donbc 
There  Is  a  strong  example  of  snch  grant  in  the 
cssGof'^VnA^uM  T.  Ghrietian,  upon  wbleh  tbe 
defendants  Jnstlfled  as  heirs  of  the  origins) 
grantee."  See  also  LdntdaU  0>.  t.  Moiea,  31 
Uw  Rep.  606,  664. 

Wbetber  or  not  these  cases  can  beTeconclled 
wMh  tbe  genesal  doctrine  before  stated,  Hf. 
Wawbboro  seems  to  think  they  can  (Washb. 
Sasem.  119)i  Int  see,  to  tbe  contrary,  Oood- 
rich  T.^f«onjti,  ISAHen,  460.  Wethinkthe 
sreaMr  vdgM  of  Ibe  dntborltifls  aupnorts'  Uie 
doctrine  announced,  that  wtsements  in  groaa, 
-vroperly  so  called,  are  not  s8*igD«We  or  inher 
nable.  If.  boweTer,  a  tigbt  to  take  soH, 
gravel,  mioeralfi,  water  from  a  spring,  and  (he 
like,  fromanother'slsnd,  may  properly  be  dt- 
nmninated  an  "easement,"  itmi  it  is  proper  to 
an  that  an  easement  la  gross — foi  such  it 
mi^t  donbtleas  be  constituted— might  b6  both 
assignable  and  inheritable;  for  tbe  npiXs 
enumerated  are  "so  far  of  the  character  of  an 
estate  or  interest  in  the  land  itself  that,  if 
granted  to  one  in  gross,  it  is  treated  as  an  estate, 
and  may  therefore  be  one  for  life  or  inher- 
ItaDce."  See  Tinievm  Ptthtng  <h,  v.  Carter, 
61  Pa.  31. 100  Am.  Dec.  597. 

In  PoU  T.  Pmrrnlt,  33  Wend.  425.  it  is  said 
of  eaaemeuta  in  gross  that  tbev  are  either  per 
sonal.  and  confloed  lo  an  ioaiTidual  for  life 
merely,  or  are  claimed  f  n  reference  to  an  estate 
or  interest  of  the  claimant  Id  other  lands,  as  the 
dominant  tenement;  foraprofltd/nvndrvinthe 
lands  of  anotber,  when  not  granted  In  favor  of 
a  dominant  tenemmi,  cannot  properly  be  wid 
14  L.R.A. 


to  be  an  easement,  Imt  aa  eaMeOT  iatoMt  In 
land  itaetf." 

In  Boainum  v.  Zasby,  si^mv^  tbe  court  aayi: 
"A  very  oiariEed  distinction  also  exists  between 
a  way  in  gross  and  an  easement  ot  profit  d 
prendre;  such  as  the  right  to  enter  upon  the 
lands  of  uiother>  and  reaiove  gravel  or  otber 
materials  therefrom." 

With  tbe  foregoing  principles  in  mfod,  we 
come  now  to  consider  tbe  deed  Irom  Bailey 
and-  Smith  to  Cadwalader,  togethtr  with  tbe 
locatioo,  coDdltion,  and  circumstances  roB* 
nected  with  the  land  conveyed,  and  atoo  with 
that  wbieb  remained  In  the  grantors,  upon 
which  tbe  buiden  was  imposed,  lo  order  to  de- 
termine tbe  question  first  prr>pounded,  viz., 
whether  tbe  easement  created  was  appurtenant 
or  In  gross.   In  Its  granting  pan,  the  deed 

Sints  to  Cadwalader  tbe  litfit  to  keep  a 
diing-car  on  the  east  half  of  Bsfley's  BtHwch. 
with  the  right  to  use  said  beach  for  bathing. 
Near  the  end  of  tbe  deed  are  tbe  covenants  for 
the  specific  performance  of  which  the  bill  is 
brought.  The  grant  and  the  covensinls  run  to 
Cadwalader,  bis  beiis  and  assims.  It  is  no- 
ticeable, in  examintog  tbe  deS,  that  it  con- 
tidna  mutnal  covenants. — a  covenant  in  fttvor 
of  tbe  grantors  and  covenants  in  favor  of  tbe 
grantees.  The  former  Is  ns  follows:  "  And 
it  is  expressly  understood  between  the  parties 
to  this  deed  that  ibisgrBflteeebsIl  keep  twenty 
five  feet  along  the  wholn  westerly  line  of  rb«ee 
grwited  premisea  fenced  out  for  a  road  «!■ 
street  forever."  This  covenant  was  evidently 
intended  as  a  benefit  to  tbe  remaiDlng  land  of 
the  grantors,  this  strip  of  land  forming  the 
eastern  tMmndary  of  their  remaintne  land,  and', 
together  with  a  strip  of  SimilHr  "'hn^npibns. 
(brown  out  on  the  west  side  tber^f  by  the 
grantor  as  shown  bv  tbe  piat,  cuosutiitiiig  a 
street  upon  which  said  remaining  land  abuts. 
The  covenants  of  the  gnniors  were  to  the 
effect  that  do  building,  exceptlDg  balblng^iairs, 
should  ever  be  placed  upon  the  marsh  or  heverb 
called  "Bailey's  Beach;"  that  no  tuflding 
should  ever  be  placed  thereon  to  tbe  westward 
of  a  certain  specified  line;  that  none  should  be 
placed  on  a  knoll  overlooking  said  beach,  and 
just  nbrtii  of  tbe  lower  eod  c^BeUevne  8tre«t; 
that  no  one-ebould  go  upon  Ibe  east  half  of 
Mkt  beach  to  get  sea-weed  or  sand  during  cer- 
tain honkv  of  tbe  day,  in  thh-  months  of  July, 
Anfi;u9t,'and  September  in  each  year;  aud  tbat 
aoining  should  be  done  tr^  their  permfsaioA  to 
obstruct  the  free  uae  and  enjoyment  «t,Bflift 
beach  for  bathing.  These  covenants,  in  so  far, 
nt  any  r'ite,  as  they  constitute  a  restriction 
against  building  upon  tbe  remaining  land  of 
the  grantors, — and  this  is  as  far  as  we  are 
called  upon  to  consider  them  in  this  case, — wc 
think  were  manifestly  intended  by  the  parties 
to  be  restrictions  in  favor  of  the  estate  granted; 
or,  in  other  words,  that  said  covenant  against 
building  created  a  negative  easement  appurte- 
nant to  tbe  premises  conveyed.  We  cannot  see 
that  the  parties  in  making  this  restriction  could 
reasonably  have  bad  any  other  object  in  view 
than  that  of  securing  and  preserving  to  the 
srranted  premises  an  unobstructed  prcwpect  or 
view  of  tbe  beach  and  sea, — a  most  desirable 
right,  io  connection  with  summer  resldenta  in 
Kewpwt  Sakl  nstrictions  were  well  adapted 
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(•  Ae  aoebnplldnacDl  of  that  object.  It  was 
a  useful  and  desirable  object.  Between  tbe 
cmnud-psenllses  and  tbe  was  the  land  of 
Ute  grantors,  out  of  whi*^  tbn  estate  Vas 
carved,  and  there  was  nolhing  to  obstruct  tbe 
view  of  tbt>  beaoh  on  wblcb  ibe  arantee  bad 
stipulated. for  i^e  rigbt  to  place  a  batbiQe-car. 
It  is  apparent,  from  sc  inapectiOD  ox  Ibe 
pnenftixat  tbat  buildings  placed  upon  that  part 
of  tbe  land  loduded  in  tbe  restrictions  men- 
tioned,.. aod<.p!anicularIy  upon  the  "fenoU," 
would,  lo.a  greater  or  less  extent,  obstruct  tbe 

{roepectiBeaward  from  tbe  granted  premlsea 
t  was  the  poesibilUy  of  Bucb  an  obslructioD, 
we  Ibiak,  wblcb  it  waa  tbe  intention  of  tbe 

artiev  to  guard  against.  Vuribiamon.  we 
I  lo  see  Ibat  tbls  lestticjlOD  rould  bave  been 
intended  for  the  purpose  of  nif  King  the  bathing 
rigbta  granted  oy  said  dtxM  "available  and 

fwaiian)."  as  is  contended  by  tbe  complainant, 
'or  such  buildinga  as  might  be  constructed 
upon  tbe  raatricteu  premisea  would  not.  so  Ui 
as  we  aie  able  to  diBCover,  In  any  way  interfere 
wii^  said  tethiog  rigbta.  8ud  "  knoll."  in 
particular,  Je  so  dtualed  tbat  no  building  fdaeed 
tbereon  could  by  u>y  possibility  obstruct  or 
prejudire  satd  rigbt  Moreover,  the  building 
wbir-b  baa  been  erected  by  tbetesfiondents  upon 
the  I  estricted  premiseaia large  and  commodioua 
Iwibing  pavilimi)  does  not  in  oay  manner 
whatever  interfere  with  said  batmng  rigfaL 
The  complainant  la  not  tbe  owner  of  any  of 
tbe  land  conveyed  by  tbe  respondents'  ancea- 
lors  in  title  to  George  Cadwalader  in  October, 
and  baa  no  iotereat  in  tbe  execution  of 
tbe  coveoant  in  suit;  for,  as  already  stated,  said 
George  Cadwalader  conveyed  tbe  premises  to 
wblrb  the  easement  in  questloD  was  appurte- 
nant to  William  W.  Tucker  in  Auvuat,  1864, 
reserving  to  himself,  bis  heirs  and  aseigns,  tbu 
covenanle  end  stipulations  contained  in  tbe 
deed  from  Bailey  and  Smith  of  IbSS,  against 
building  on  certain  siies  near  tbe  Iratbing 
beach,  and  tbe  right  of  bathing  on  said  beacb. 
We  tfaipk  it  not  Tmprobable  uat  tbe  parpoae 
of  said  George  Cadwalader  in  severing  tbe 
casement  from  tbe  estate  was  to  prevent  said 
Tucker  and  bis  successors  in  tUle  from  setting 
up  the  same  against  bis  (said  Cadwalader's) 
rigbt  to -bulla  upon  a  lot  of  land  which  be  pur- 
chased  in  October.  1852,  which,  as  the  re<!ord 
staows,  .waa  a  part  of  tbe  restricted  premises, 
and  u^AB  wblcb  be  aubaequeotly  bpllt  aad 
OGnmpiid  a  houH^  wliicb  l:ouBe  the  oomplain- 


ant  is  DOW  occupying.  But,  bovevar  tbls  may 
be,  tbe  easement,  being  a  negative  eaacfuent 
appurtenant  to  the  land  coaveyed,  was  extin- 
guished by  operatioB  of  law  upon  being 
severed  tberefronn,  and  benoe  is  no  longer  in 
existence.  Tbe  easement,  being  appurtenant 
to  tbe  land,  cannot  exist  aktas:  tt  bas  no 
standing  apart  from  the  domfawat  estate  to 
which  It  was  attached.  Thiie,.As  stated  in 
Woolrycb  oa  Ways,  18:  "  A  way  appendant 
cannot  be  turned  into  a  wur  in  gioas,  because 
itisinsepuably  united  to  the  manor  or  land  to 
tbe  wbicb  it  is  incident."  And,  as  stated  in 
Washb.  Easem.  4th  ed.  24:  "l^oixb  a  man 
may  acquire  an  easement  In  groas,  Uu  «  right 
of  way  over  another's  buwl,  aqwmte  and  dis- 
tinct from  tbe  ownership  of  any  other  estate 
to  wbicb  it  Is  appendant,  yet,  if  bis  rigbt  to 
such  way  result  from  bis  owoersbip  <^  a  par- 
cel of  land  to  which  it  is  appenduit,  he  cannot 
by  grant  separate  tbe  eaaement  from  tbe  prin- 
cipil  estate  to  which  it  Is  ajppendant,  so  as  to 
turn  it  into  a  way  in  gross  in  the  bands  of  his 
giBntee.  3ee  also  Garruon  v.  Budd,  19  DL 
558,  564.  and  cases  cited;  S  Greenl  Cruiae,  68; 
AckrtMd  V.  Smith,  10  0.  B.  164;  Hall  v.  Law- 
rena,  3  R.  I.  218,  313.  57  Am.  Dec  715. 
Furthermore,  as  stated  In  Columbia  OoUeg$ 
Tntttv  V.  £yncA,  70  N.  Y.  440,  36  Am.  Bep: 
619.  "A  negative  eaaement,  by  whiob  the 
owner  of  lands  is  reelrided  In  their  use,  can 
only  be  created  by  covenant  in  favor  of  otiier 
lands  not  owned  by  tbe  grantor  and  oovenant- 
or."  See  also  lliUt  v.  MiUer.  8  Paige,  354.  8 
L.  ed.  141,  34  Am.  Dec.  218.  But  for  tbe 
reservation  in  tbe  deed  from  Cadwalader  to 
Tucker,  the  eaaement  created  would  doubtless 
r  bave  passed  to  tbo  latter,  whether  the  gnnl  Id 
:  terms  bad  embraced  It  or  not,  and  ihla  wouki 
also  be'  so  whether  sucb  grant,  la  terms,  em- 
braced privileges  and  ap|MirtenanceB  or  not. 
Wasbb.  I^asem.  4tb  ed.  p.  40,  and  caaea  cited. 

It  follows,  then,  tbat  the  oomtMnant.  never 
having  owned  tbe  dominant  estate  deactibed 
in  tbe  bill,  bas  no  staadinc  in  noovrtoleqnilj 
to  enforce  rights  which  wen  appvtrtenaat 
thereto.  So  far  as  tbe  bathing  rigbta  are  oon- 
oemed,  no  question  la  made  u  this  ease 
ooncetning  the  right  of  enjoymeat  theieof  by 
the  complainant.  For  tbe  reason  above  alatea 
we  are  of  tbe  oplnfaw  that  tbe  oom^ainant  baa 
not  made  mit  a  cnae  which  Mtitlei  hlra  to 
relief. 


■1  •  <  1  >  ■ 
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T.  P.  WIMBEBLKTvInpleBded,«cc.i^|ip«j| 

1..  !■    '  ■«  ■ 

,  H.  H,  MATBERBlr«(ar. 


.) 


of  fcHmiMliig- pwrHy  •reetwd  onaMvt- 
Cftg«d  prOilSM  *  iup«rior  Co  tiM  niortgag« 
M  to  wlM^todddedby  theUtaorlHit  lnfeitoi'  toit 
MtowbatwaiinpriGiBlr  oomMd  brttemorti- 
jaMB,  under  Cods,  1 8DU1.  praVMtaw  tor  sinh  Ifens 
**to  tin  extent  la  ownenhlp**  of  tbe  potaon  vbo 
creates  tbe  Uen,  and  S  3(U9  fTlvlDg  them  prloriFy 
as  to  tbe  laad  over  Deofl.  mortga^efl  and  Incum- 
braaoee  created  after  tbe  work  oommeaces  and 
**«a.to  the  buildlnr  or  Improvement"  over  aD 
other  Hens;  etc.,  vhether  prior  or  saDaequent. 

ft.  01vlii|»  »  nraebmnles*  lien  anperiorlty 
over  m  prior  moiiffai^  u  to  the  buUdine: 
or  Improrement  adaea  by  tbe  Ueaor  to  not  uq- 
connituttonal  aa  tmpalrinff  tbe  obligation  of  a 
oontraot  *  ' 

S.  Tb«  adjnataettt  of  priorltlea  between 
meobankM*^  Hens  abd  prtor  lUortiiagea  under  tbe 
Alabama  atatmeaoaa  be  made  only  In  a  court  of 

(Stone.  Ch.  J«  and  'ciopton,  J.,  dUment.}  . 
(NoveiDber  SS,  Un.) 

APPEAL  hy  defendnnt,  Wimberley,  from  a 
judgnjeot  of  Lfae  BiriDiDglii>im  City  Court 
infaTorof  pldntfflB  in  a  suit  brought  to  en- 


force  a  mecbanlCB*  lien  for  materials  furnlsbed 
and  labor  performed  in  repairing  a  building 
owned  by  R  M.Huirord  upon  wblcfa  Wim- 
berley  beld  a  mortgage.  Revrrited. 

Tbe  facts  are  suied  In  the  opinion. 

MatTB.  Oarrett  A  Underwood  for  ap^ 
pellant. 

Mmn.  OabulM  *  Weakley,  tot  ap- 

poUees: 

A  lien  created  by  eectioo  8016  of  tbe  Code  of 
1866,  in  faror  of  mechanics  and  materialroen, 
ma^  be  euforoed  by  bill  in  equity  without  al- 
leging or  proving  any  special  ground  of  eqat* 
table  juriadiction. 

Code  1686,  g  3048. 

TJtiis  aectiob  cbanges  the  law  aa  ruled  In— 

OMamHtir  v.  Banna.  78  Ala.  800;  WalMsr  t. 
Daimvwod,  80  Ala.  845. 

Since  seclioos  8018  and  8010  were  in  force 
when  Wimberley  took  bia  mortgage  from  Mnl- 
fotd,  he  eanoot  contend  that  tlieae  sections 
InuMir  the  obligation  of  bis  contract. 

Phillips,  Mechanics'  Liens,  80;  Newarit  Ume 
dt  0.  Oo.  y.  Mortison,  18  N.  J.  Bq.  188;  8toek- 
weit  V.  Carpenter,  27  Iowa,  118;  Eduiarttt  v, 
WiUiamsm.  70  Ala.  148,  and  authoritiea  cited- 

Section  8019  of  the  Code  of  1886.  giving  to 
lien  holders  priorily  of  right  as  to  tbe  building 
or  improvement  over  a  pre-eziating  mortgage 
la  a  valid  exercise  of  l^slative  power. 

Brcokt  V.  Burlington  *  A  W.  R.Co.\QSl  U. 
S.  448.  25  L.  ed.  1057;  Newark  Lime  A  0.  Of. 
T.  Monieoa,  mpra;  McLaughlin  v.  Green,  48 


NoTB.— JfedMnies'  Hena;  when  auperfor  to  earlitr 
moTtyagt*. 

He  general  rule  Is  tbata  mecbanlcs'  Hen  Is  Infe- 
rior to  a  prior  mortgage.  Preston  V.  Sonera  Lodge 
«o.  10 1. 0.  of  O.  F. »  Cttl.  ll«:  Hersbee  v.  Rersher, 
15  Iowa,  IKi:  Hunger  t.  Curtis,  42  Hun.  406;  Coe  v. 
New  Jeraer'  Midland  B.  Co,  31  N.  J.  Bq.  lOT,  ^S»• 
Fotoom  ▼.  Cragen,  U  Oolo.  805;  Chot«»n  v,  Thomp^ 
aon,  t  Obto  St.  114;  Brooks  V.  I^ater,  86  Hd.  eS:  Ry- 
der v^.  Cbbb,  f»  Towa,  aS;  Lfle  r.  Diioombei  S  Blnn. 
Mfc  Hoover  v.  Wbeeler,  28  Hiss.  114;  Jenup  v. 
atone.  18  Wis.  406. 

Tbfs  Ifl  true  as  to  an  equitable  mortgage.  Payne 
V.  Wflflon,  74  N.  T.  848. 

TTnderOillfonila  Code  Cfv.Proc,  US8,  a  meoban- 
ICB*  Men  la  Inftorlor  to  a  prfor  recorded  mortgage 
bat  superior  to  an  unrecorded  one  of  wbloh  tbe 
Ueuor  bad  no  notice.  WfUlams  v.  Santa  C^ara  Mn. 
Aaao.  OB  CbL  lOS. 

Under  Oa.  Code,  H 1B78.  W80.  refteallng  the  Uen 
Jmw  of  181%  whfob  gbve  liens  on  Improvements 
without  Kvrard  to  title,  a  meohantee*  Men  to  Inferior 
to  a  duly  recorded  prior  lien  or  Inoumbranoe.  Na- 
tional Bank  of  Atfaens  v.  Danfortb,  80  On.  B8. 

In  Hlnneaota  it  is  held  that  a  statute  stteslftlng 
to  matte  a  roeabanioe'  lien  superior  to  prior  mort- 
gages wtthoot  tAe  consent  of  the  mortgagees  is  nn- 
oonatltirftoDal,  and  It  cannot  be  sustained  as  nlv- 
tawaoeli  prknrffy  In  reapeot  to  the  building  alone, 
amiongh  tbe  proritlon  to  tbat  no  prior  Inonm- 
branoe  shall  operate  "upon  tbe  bonding  erected  or 
material  furnished**  nntU  the  lien  to  ntttlled.  -  Tbe 
court  says  tbe  constitutional  objection  would 
not  be  obvlatod  by  Hmttlng  ttte  Uen  to  the  build- 
ing.   Ueyer  v.  Berlandl,  1  L  K.  A.  777.  89  Minn. 


But  lb  sevenl  states  statutes  aimllar'to  tbat  beld 
Knoonetltutlooal  hi  lihmesola  bava  been  enforoM 
14L.R.A. 


w[tb<Ait8eriouaque8tion  on  constitutional  srounc^s 

Under  the  Iowa  statuteallen  on  "buildings,  erec- 
tions or  improvements"  made  to  as  to  the  Iten  In- 
ferior, but  as  to  tniUdings  lor  erecting  which  the 
lien  Isclaimedsuperior.topriormortgages.  Stock- 
well  V.  Carpt-Qter.  87  Iowa,  IID. 

Under  the  IIIIdoIs  statutes  no  inoumbranoe  oo 
land  oitn  operate  on  a  "building  erected  or  materi- 
als fumlebed"  as  analnst  a  Uen  for  tbe  erection  of 
tbe  building  or  for  matwlato  furnished.  Gaty  Ti 
Casey.lA  IlL  189;  Smith  v.  Jfowe,  »  IlL  888;  Bar- 
mood  V.  fiwlng.  Id.  34S. 

The  UisalBBlppi  statutes  provldli«  tor  a  *nten  on 
buildings  and  materials"  which  shall  **not  be  sub- 
ject to  any  other  Uen  whatever"  created  In  ti>e 
erection  of  a  bulldlny  Is  paramount  to  all  prior 
liens  oo  the  premises  so  tar  astbebulMlngtoooa- 
oemed,  tnit  subsequent  to  tham  as  to  the  land. 
HcLau^Un  r.  Green,  48  Miss.  Iffi:  Otlsy  r.  Havi- 
land,  8a  Miss.  19:  Ivey  v.  White,  60  HIai.  14%  UuAl- 
Uster  T,  Ciopton.  til  Mtsn.  267. 

Under  tbe  MlsHouri  stututt^  a  sale  to  enforce  a 
meohaolos'  lien  may  give  title  to  tbe  buUdlogs  aqd 
erections  superior  to  a  prior  mortfraire  on  the  land. 
Crandall  v.  Coiiper,  63  Mo.  -ITH;  Smith  v.  Theliw,  63 
Mo.  66S;  KluiMiB  City  ilat<-l  U..  v.  Hiuier,  65  Mo,  288. 

So  under  a  Now  Jcjisey  ytatut£  declarlog  thst  on 
a  sale  to  cdCq^  t^  Uen,  th«  deed  shall  099'^  ^ 
buildlDv  "free  from  any  former  looumbistide '  o^ 
the  land"  nnd  the  cribite  In  the  laiitis  which  the 
owner  had  at  c,r  hIIit  tin'  cointncin'OLiiciit  ol  the 
building  Bu1>jiH't  to  prior ^pcumbraiiutv  a  laechai^- 
ics'  Uen  on  tli..-  tnl^qfjis,  jupej^  .t^  a 
mortgage.  Newan^iinae  AC.  Go.  v.  HorrboD.i^ 
N.  J.  Bq.  13U. 

"Buildlnse.,erecUoas  or  Improvcipcnte."  wltbin 
the  meaning  of  statu  tee  glYlM  a  If  ea  upon  theut  sUf 
|)erlar,to  a  prior  nojlgaM^  «^n<tt  Include  mere  re- 
pairs or  Improvements  to  a  bnllding  wblcl^wutui 
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Mi».  m,2veifr.  White.  SOMIv.  Xi^iMeAOi*- 
Ur  V.  Clopfon.Sl  Mist.  S57;  OtUpv.  Bavitand, 
39  Mfsa.  19:  Stoekweii  v,  <^rpenter,  mpra; 
jBr<uftey  t  8imp$m,  98  lU.  98;  Oatv  t.  Uriciy, 
16  lU.  190;  OrandaU  v.  Cm^kt,  ^  Mo.  478; 
ifff^V  V.  MuUoKpky  P.  M.  Go.  16  Mo.  App.  4S4; 
Welch  T.  Porter,  68  Ala.  895:  Turn0r  t.  A)6Wr*, 
?8Ala.  699;  Fliillips,  Mecbaolcs'  Lletu,  §988. 
See  also  Ba»t  Tmtuatee,  V.AO.B.  Go. 
tier,  189  U.  8.  if^,  85  L.  ed.  196. 

OppoAed  to  this  array  of  autbortiy  jtf«|wr  t. 
Bertandi,  1  L.  R.  A  777.  89  Mion.  4S8,  stands 
mioDe. 

Wbete  tlH  Hea  exisis  for  materia)  used  Id 
«ompIptia£  an  unflotebed  boUding,  tte  Uen  ex- 
ins  on  the  endre  bnUdinc. 

Code  18.^6,  g§  8018, 8019;  Bguiiabte  Life  Int. 
<V.  T.  mye,  45  Iowa,  616. 

Where  a  lien  attaches  to  a  buildinff,  that  is 
prior  to  a  mortage,  a  foreclosure  <rf  the  mort- 
gage will  not  affect  a  Uen. 

Ball  y.  8t.  Levi*  Mfg.  Co.  4  West.  Rep.  8X8, 
^  Mo.  App.  83;  Qaty  v.  Oa»en,  tupra. 

While  ibe  murtgafree  bad  priority  aa  to  the 
land,  yet  the  lien-bolder  bad  priority  as  to  Ibe 
building  or  iraprovemeat. 

Graitdatt  t.  t\>oper,  Welch  v.  JWiw,  OHeyr. 
Hatiland,  Ivqf  v.  White,  StoektetU  v.  Carpen- 
ter and  Turner  v.  BoWHnt,  tupra. 

There  need  be  no  stipuUtion  for  a  Hen,  nor 


need  the  coptraot  of  anpply  be  made  with  a 
view  to  dbaijtng  the  proper^.  If  the  mtte> 
rial  was  furnished  "for  the  buildliig''  sad 
nothing  appeara  "aegaUflDir  the  Usn,"  the 
law  supplies  the  securt^  of  the  lien  and  will 
enforce  it  against  the  propet^. 

Eufavia  Water  Co.  v.  Ad^tton  P.  d8.(M 
89  Ala.  653.  , 

T.  P.  Wimberler  permitted  Mulfnrd  to  re 
build  and  aUowed  hitn  toeacaed  the  ianraoce 
money  In  the  neat  of  the  dweUtac.  While  the 
indebtedneas  did  not  aecme  od  Wimbvrley'a 
credit  and  be  ii  not  panonally  liable  tberefer, 
ba  ia  estoMed  to  daoy  she  nlnity  and  priority 
of  tbesa  liinw.  eofneed  fa  tMacaoaeL  There 
la  no  Injnsttce  In  tbli,  aliwe  Winbei  tey^  mort- 
gage security  fstAer^enbaneed.  undcrtUi 
state  of  facts,  no  statute  Is  necessary  to  0re 
priority. 

mn  Mfg.  Co.  T.  JK*i/»te.  13  L.  a  A  88. 
80  Neb.  719:  Milttap  v.  Ball,  30  Neb.  738; 
Henderaon  v.  ConneUy,  11  West.  Rep.  789,  13S 
111.  98;  BUI  T.  GiU,  40  Minn,  441;  Pnulttni. 
Mantke.  136  HI  73. 

A  norigaitor  in  poesessioD  Is  the  "owner" 
within  the  raeining  of  the  lav  and  may  put  a 
Hen  upon  the  propoty  by  a  cootnct  for  male 
rials. 

OUey  V.  Baritand,  86  Misa.  19;  StoekmU  v. 
Carpenter,  97  Iowa,  119. 


the  htad  when  tke  mortga««  wee  made.  Oct  oh  ell 

V.  Allen.  84  Iowa,  5V;  Dugan  v.  Bcott,  87  Ho.  App. 
eeS;  Haeusslf-r  v.  TtHimos.  4  Ho.  App.  4tt;  Tulor 
T.  BuriawtOD,C.  B.  *  M.  R.  Od.  4  OeaU     J.  836. 

But  under  tbelllinoisstatute  prelerrlnir  alien  on 
a  "building  erected  or  materials  rurniabed'*  to  any 
prior  Dciw  a  Ilea  for  the  iraprovemeat  of  a  build- 
ing already  on  the  ground  and  co\-ercd  by  a  mort- 
ts.  under  the  I)l<noiBetatiit«,  prifir  to  the  mort- 
gage as  to  such  proportion  of  the  total  proceeds  of 
the  premfeeg  as  the  ralue  added  by  the  Improve- 
ment Is  to  the  value  of  the  premises  before  1m* 
proveraent.  CroAer  T.  Northwestern  Mfff.  Co.  4S 
111.481. 

And  a  Men  for  maehlnetr  furhitihcd  as  part  of  a 
building  In  prooeas  of  construotlon  Is  for  a  "boUd- 
log  or ImproTement"  which  to  superior  under  the 
Hissourl  statutes  to  a  prior  [Dortgflii^>  on  tbe  land! 
UaU  V.  HuUaopby,  P.  Hill  Co.  16  Mo.  App.  4Ki:  Hall 
r.  St;  LoatatttK.  Oo.  i  west.  Rep.  sis,  S  Ho.  App. 
39. 

So  a  lien  for  mantels  and  grates  used  lo  the  o<m- 
structkm  of  buildings  Is  superior  to  a  prior  mort- 
gage so  far  as  ttie  buildings  are  ooneemed.  Uo> 
Adow  ▼.Btilrtevaot,  41  Ho.  App.  SO. 

And  hotting  eloth  used  in'  tbe  uaoMnery  or  a 
flouring  mtlhrnay  be  tbe  aubjeot  for  a  meobajblc^ 
tion  whtob  will  t>e  superior  to  a  prior  hloubibrsncie 
«o  far  &^  the  iMtUdtng  to  oMioemed.  Heidegger  v. 
AHantla  MIIL  Oe.  18  Mo.  App.  aar. 

Brit  a  mechanics*  Iteif  for  riratorlali  fnmWhed  for 
tbe  Improfemerit  or  f  inrgprnent  of  a  building  ij 
notsuperlor  tn  an  existing  niortjfHie,  aa  a  lien  for 
**balldlnf^  erecHoos,  or  fm^\-ementB.'>  even 
though  the  bnlldfaig  be  rtutngeA  m  that  very  Httle 
of  the  orlgmal  8trn4!ture  remains.  Bqtiltable  Life 
Ins.  Oo.  V.  Stye.  45  Iowa,  ns. 

A  meohanica'  tien  a  railroad  Is 'superior  to  a 
prior  mortgage  as  to  what  tbe  lienor  puts  upon  the 
isod  nnder  'the  Icfwa  statute  giving  sueh  Hensk 
prefereocd  to'  all  other  liens,  etc..  bb  to  tbe  bulldr 
tag.  erection  and  improvement  for  which  the  lien 
m  claTmed.  Brooks  V.  Burlington  ft'  B.  W.  R.  Co. 
101U.B.4i3,ISL.ed.igsr. 

nieliroTMtta'a^  th«  Ibw«  statutiis  as  to  Ow  an- 
14  L.  R  A.  " 


perlorlty  of  a  meohankss*  Hen  over  ptfornHntgagn 
aa  to  buildings  has  no  application  wbere  fomlte- 
nre  and  sale  have  taken  plaoe  before  any  maCerids 
an  fiiratsbed.  Lew  t.  Baroee,  00  Iowa.  aa. 

11w<Usne*toD  ecttae  oauri miderMaiertOoae 
Iowa,  •  597,  to  dlvaofe  tbe  separate  aale  under  exeeii- 
tiou  of  an  independent  building,  erection  or  im- 
provemeDt  placed  upon  mortgaged  land  will  not 
beexercised  where  the  prMnleeearenotenlDcleDt 
to  pay  both  tbe  lien  and  the  mortgage,  but  In  suoh 
caee  the  mortgage  Is  a  flrst  Ilea  on  the  whole  proiK 
erty.  Miller  v.  Seal,  TI  Iowa,  aa^ 
.The  word  "land"  In  the  lUinoto  statotesfflvliw 
previous  IneuiBbmnoes  a  pref  erenoaai  to  tbe  valoe 
of  the  laod.attbe  time  of  maMag a eoatmet  ta 
whiehallen  la.meated  maans  pnmlaeshMdadiBg 
Buob  buildings  aa  «re'thaB>upaa  lb  CnakeyT. 
Northwestern  HIg.  Co.  48  IlL  4K1:  Atadler ttmp' 
S0a,88Ul.  itt. 

The  dtstrlbutfve  shares  of  a  lien  for  new  bolld- 
Inga  erected  .on  raortgaged  premMfe  asd  of  tlw 
mort«iii««  are  aooonUng.to  the  pcoporiionateval- 
uesQtthebuildiogsandoftbelaad.  NorthPreahy. 
Church  V.  Jevoa.  8!  lU.  814,83  Am.  Deo.  XL 

A  statute  preferring  meohanios'  bens  lo  noct- 
gagea  foradvaooea,  eaaep^Cor  the  aatusl  vahie  of 
thehwdtto  iDappiicabfe  U* grouad je«a BlihoMgk 
raservedtoaeeniV(u*unndv«iK)eefort)ulMlagh8S 
weU  OS  for  the  value  of  tbe  loM.  HleohnMBT. 
Hlshoe  and  Ouimiiigtaan  v.  Gibson,  47  Pblla.  Ut- 
lat.4U.  T  1  ^ 

[o  eonnecUoa  with  these  uaaes  wUoh  sever  boDd- 
ings  from  land  as  lo  priority  of  liens,  tt  mar  baao- 
tload  that  under  tbe  Alabama Oode.  H  auMW.a 
Uen  on  buttdiogs  may  be  perfeoted  without  per- 
fee  ting  It  on  tbe  land,  as  tot  inatanoe  where  the 
lendtonotinlBcteitly  deasribed.  Xiuasrf.Boh> 
U0B,7aAla.WL 

'TTnTttttrttAi^ottoitQett 

A  contractor's  notice  of  an  unrecorded  prior 
mortgage  will  prevent  him  from  obulnlng  a  Uaa 
superior  thereto.  KeUy^  App.  ff».)IOeot,  ■*^ 
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lie  Ifei  h  ipraRl  si)  the  property  wtth 
cli  tlMinMiterhils  'lHiTe  becosac  loseiMrably 
nected. 

liUlips.  MeohanicB'  LleoB,  gfilSl,  m-.  t 
M,  Um.  %  1878. 

'oIwBM*  </.,  delivered  the  oplntoo  of  the 

rt: 

be  a^freed  facts,  mweconstnie  ttieni,  are 
)taat}«H/as  follows:  On  tbe  20tb  dtirof 
Dber,  1W9,<HK  B.  M.  Mulford,  being  then 
Dwner  Id  fee  of  ft  lot  Rod  d  welttne  andotber 
rovemenM  theteoo  lo  tbe  dty  <a  Blrmlng- 
I,  oblaised  a  tnaa  of  $4,000f  rom  T.  P.  Whn- 
ey,  and  secured  tbe  same  bj  a  nortgHge  of 
ot,  dwelling,  and  impr(w«i]ieiitit,'ai]d,  as  a  | 
her  secority.  tbe  mortgaxe  provided  that ' 
Iwelllog  should  be  lnanred  for  the  beuefit  of 
nnrtgageei  The  mortfmge  was  regnlarlT 
■owKclged  and  lecorded.  Before  tbe  8u 
of  Juue,  1860,  tbe  dwelllDgwas  partly  de^ 
fed  bjr  Are,  aod  from  tbe  poilcy  of  ibsar- 
98,084  was  realized.  By  agreement  he- 
rn Wimlierley,  tbe  mortgam,  and  Mul- 
,  tbe  mortgagor,  Mtllford  was  MrmUted 
« tbe  totoraace  mowj  in  rebuilttfitg  hts 
INoff:  It  being  ek|»re(wly  agreed  that  tbe 
building  ahouM  atawd  to  tbe  place  of  tbe 
i«d  dwefmig,  and  b^  mbject  to  tbe  mort- 
in  tbe  same  maatier.  Mu>f(»d  expended 
iDsuranoe  nio*^  wUbtfUt  t»tDplethtirtbe 
Hag,  and,  without  tbe  consent  or  knowl- 


edge of  bis  mortgagee,  tn«Tirre4  tbe  liMT^leA- 
nesB  sued  npob,  for  its  compteifoo.  Oom- 
plainaDlt  Hayberrraod  others,  whose 'claims 
dgererate  abnut  fttmOj  flted  their  Mil  b  enforce 
a  lien  for  materiaVf nrnished  for  tbe  completioa 
of  tbe  bnlldlng.  Tlie  dty  court  grnnted  relief 
to  the  complainaiitB.  bolmng  that  their  lien  for 
materials  extetided  to  tbe  entire  buildio;,  and 
was  superior  and  prior  to'tbat  of  the  mortage. 
The  decree  of  tbe  court  la  assigned  aa  error. 

Section  8016,  Code,  decbres  that  every  mo- 
chaDic  or  other  peraon  who  ahall  do  or  perform 
any  work  or  labor  upon,  or  furahh  airv  mate- 
rial, flxtnres,  .  .  .  for,  any  building  or 
improvements  upon  tand,  or  for  repairing  the 
same.  .  .  .  shall  have  a  lien  iberefor  on 
such  baildtng  or  improvement,  and  on  the  land 
on  which  the  aameu  sitaaied.  to  the  extent  In 
ownership  of  ail  tiie  right,  title,  and  Interest 
owned  tberrts  by  atfch  owner  or  proprietor, 
etc.  Tbe  Hen  fOr  repairs,  by  tbts  section,  Is  as 
extensive  as  that  given  for  mateiials  or  fix- 
tures' fumi»hed  for  the  building  01*  Improve- 
ment Section  3dlO  of  the  Code,  fixing  the 
priority  of  Hens,  declares:  '  "Such  lien  as  to 
the  land  shall  faava  priority  over  all  otberlfeas, 
mortjragea,  or  tncnmbraneea  created  aabse- 
quently  to  the  commencement  of  the  work  on 
the  building  or  improvemeat,  or  repairs  there- 
to; and,  as  to  the  btrildiDg  or  improvement,  tt 
shall  have  priority  over  all  other  liens,  mort- 
gages, or  Incainbrances,  whether  eiisting  at 


Vhen  martijaoe  fe  prior  or  eartier  <n  time. 

9  matter  dopendti  of  ooorae  upon  the  statutory 
slons  under  whiuh  the  licas  are  created. 
IcFtbeMaMafhiisottf  Btattitcs  a  U^n  created 
'  a  contract  has  ^rlorttf  ovdr  a  morttniKe  ex- 
d  after  the  contract  was  made.  Dunklee  v. 
t,10BHBas.«D.  ■ 
Ntt-k  'dona  after  uMottgae*  was  nade  under 
tract- made  batee  tka  motagaoe  fflvfls  a  Um 
lor  to  tha  taowttM»  wi4ir  tbe  Hww  Bomp* 
statuta  ffivifw  mVbd  i^rworii  oraatMl^ 
Irtuet^KOfMinotwlUi  the.owner.^'  Cke^ 
tov.  Inst.  T.  Stone.  63  K.  H. 
Ilea  attaobw  under  the  North  Carolina  stat- 
I  ttio  time  materials  be^in  to  be  furnished  so 
make  It  superior  to  a  mortirage  mode  after 
me  and  before  notlue  Of  tbe  Hen  was  filed, 
oum  v.  Wmiams.  Tl  K.O.  «M. 
I  Colorado.  'Mellot-  T.  tiblentihie.  8  ObTO.  £SB. 
aobaolca'  Ken  tor  Work  done  and  mat^als 
tied,  ta  -eoaatruottm: «  tnilUlaa:  wMbout  In- 
ttoalaeupertor  tor  tbe  whsBe'amcamt  toa 
«g«  -civan  aftw  4bC'«eUarwaa  dua  and  the 
ttiOD  oommeaoed,  where  the  statute  provHet 
jcfa  Hens  shall  extend  for  materials,  worlc. 
kimlafaetl  before  anr  other  -lien  which  orMr" 
after  the  commenooment  of  the  erecUoa  or 
ictlon  of  a  bulldtnr,  etc.  BitssMt  v.  Swarta, 

undrr  BTorBi'  Dakota  statntcs  a  Hen  for 
and  BatarUUa  fUralsbed  after  a  raortgrage 
'fm.  boa  wbUh  anwsed  In  tbeeonstawetton 
nUdlBv  oOMBnoed  befen  tt  wias  Blven,  la 
«■  to  tbe  mertsaffe.  Baatnn  8Uam  Heater 
tordoa  IN.  DakJ  Nov,  18, 189L 
ISO  U^rn  as  to  purobaao  money  mortgavN. 

Men  for  materlaJa  fumlslwd  to  the  owner 
:  relate  back  to  the  ttmo  abuQdlns  wasoom* 

under  a  contract  with  a  third  i^rsoo  to  do 
•k  otdr.   Welch  v.  Porter,  lJ5  Ala.  885. 

for  additional  bufldfaiifs'oo  a  obanse  of  tbe 

■  BiAnnCaeiariar  eatabHshinent  attaoh  at 
m  or  tfea  ofeaatfa  w  aa-tobbhiftrtotcoa 
LA. 


ninrtg^Ke  jrlven  before  tlrnt  time.  Norrls's  App. 
aOPa.iai. 

Where'tbe  etatutea  provide  that  a  Hen  shall  take 
effect  upon  flOnff;  tt  WonM  seem  tbatthetlme'of 
flIlDf  vould  control  In  detenuinlOg  Oie  question  Ot 
piioritir  t>etMea  tbe  Hen  and  a  mortgaipBt 

Jtfor'iKWC  for  advances. , 

A  mfurtsHge  mate  Id  roq^  talUi  for  advaucqtof 
money  for  buUdioff,  whluh  are  actuaUf  aiade  af  tttr- 
wards,  1b  Buperlor  to  tha  Hen  oC  a  contractor  wbq 
has  notice  of  the  murLgage.  Flatt  v.  GrijOitb^^ 
N.  J.  Eq.  aW:  Taylor'  v.  LaBar,  25  N.  J.  Bfl.  28^  Wte- 
consln  P.  Hill  Co.  v.  Rchoda,  72  WS.  277.  . 

A  recorded  morttrnge  for  subaeqiient  adrahcea 
to  be  used  f  orbtiUdinfr  is  superior  t,olleni>  for  but  Id- 
tag,  alUionRh  the  acaftgage  dM  not  show  tOr  what 
ICwaagtveM  amA  tbe  aoDompaDying oontnujt  was 
noareooTded.'  Moroaej*aAi>p..2a'Pa.M1L''  ■ 

Adefeamble  deed  of'pcenriseaioti^taliibaD'Hn- 
oompleted  tiuUdlDgataada.idilaEk-toaeoui«  a  loan 
used  Id  completing  the  building.  It  aab)eot  to 
made  in  sucb  oomptetlon.  f  uquay  ,v*  SUofcau't  41 
Cal.  583.  ,  .  '  . 

Purcha$e-mone]j  mortsfouef^ 

A  puidiaie-auHier  mortflgaire.  .nooided  i^un  lbs 
doedto  tbepranisBala  reaorded,.  la.  sup«4pr  to  a 
lien  for  work  done  ti^ore  aaeh  reaoidlng.  .Oliver 
V.  DavT.  81  Minn.  292, 

Apurchase-monertbortRi^irivensltnuttaDeouth 
ty  with  tbe  deed,  tt  supertor  to  a  mechanloa*  lien  cre- 
ated by  tbe  pnrohaser,  although  work  may  have 
pvevlonsly  be^nn.  8Mnln|ter  r.  Baeman.  n  Uo. 
App.  m:  Bees  tj  LodlDStoo,  nvia.  WVtAm. 
I>eo.Ul. 

But  andea  a  atatiita  pmnUiav  ttiat  machaDtsj* 
Uena'sliall  be  loelefted  toaa3gilMi,BOft|Me.iia 
other  Inoumbranoe  wUob  atlaebea  aflM-mateiWa' 

are  oommeooed  to  bQ  f uroiabed,  auoh  a  Uenlsaiir* 
perlor  to  a  purcbaae-monejr  mortgage  executed  at 
thettmeof  tbeoonveyanoe^butaftet  aume  mate- 
rtab  for  which  the  Hen  Is  cteimed  are  ftimlsbe&> 
Avery  v.CtarK,  87  Oal.  OIL    '  '  B.A.B. 
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UiG{tim0:Of'tbe  oonuKacement  of  such  worit 
or  BubeequenUj  created."  The  terms  "bufld- 
ing  or  improTeineot,"  08  here  used,  are  not 
oetiemsrily  ifDooymoue,  and  have  a  different 
significatioD  from  "repairs  thereto,"  altbongb 
repairs  ordinarily  may  be  an  improTemenL 
Toe  term  "t>uildiDg"  refers  to  an  indepeodcnt 
«rectioDupoD  tbelud..  An  improvement  ma^ 
lie  an  independent  structure  oraddltion,  and  U 
mav  be  an  addition  to  or  mere  betlerment  of  a 
building  or  improvement  already  made,  and 
not  incliidtdd  in  "repairs  thereto." 

The  statute  contem plates  different  conditioDS 
of  the  realty  at  the  time  of  the  commeDcement 
of  work  by  the  mecbanic,or  when  the  materials 
are  furoisbed,  or  repairs  thereto  are  made: 
firtt,  wben  there  ia  no  lien  or  incombrance  up- 
on the  land  at  the  time  the  building  or  im- 
provement or  repairs  are  commenced;  aeeond, 
when  tbere  is  a  lieu  upon  the  land,  and  other 
and  independent  buildings  or  improTemcots 
are  aubseguently  commenced;  tKtrd,  when 
tbere  is  a  Uen  upon  the  land,  and  building  or 
improvements  thereon,  and  further  improve- 
ments or  repairs  are  subsequently  commenced. 
The  word  "land,"  as  used  m  sections  8018  and 
3019,  has  its  common-lanr  meaning,  and  in- 
cludes all  buildings  or  improvements  on  the 
land  at  tbe  time  of  the  commeDcemeot  of  the 
work,  or  vheo  materials  are  furnished.  Co- 
der the  first  condition,  1q-  virttw  of  section 
8018  of  the  Code,  a  Ilea  is  givea  upoa 
tbe  building  or  improvement  and  land,  not 
only  for  tbe  work  done  and  materials  fur- 
nished, but  for  repairs  made;  and  by  seclioo 
3*^19  of  tbe  Code,  this  lien  bas  preference  over 
all  subsequent  Hens  or  mortgages.  Tbe  Uen 
may  be  enforced.  If  necessary,  by  a  sale  of  the 
entire  pnH)erty.  Under  tbe  second  condition, 
for  the  erection  of  an  Independent  building  or 
improvement,  a  mechanic'^  or  materialman's 
lien  is  given  unon  the  building  or  improve- 
ment, which  is  declared  to  be  superior  to  any 
existing  lien  upon  tbe  land.  Tbe  statute  pro- 
vides that  this  lien  may  be  enforced  by  a  sale 
of  the  building  or  improvement,  and,  If  neces- 
sary, the  purchaser  has  authority  to  remove  it 
from  the  land.  The  other  condiUon  Is  wben 
there  is  a  Hen  for  an  improvement,  which  is  a 
mere  betterment  of  abuildingorimprovemeat, 
or  when  tbere  is  a  lien  for  "repaln  theret(^" 
upon  which  there  is  an  existine  mortgage  or 
lien,  before  or  at  the  time  tbe  ImpiotemeDts  or 
xepairs  are  commentjed.  The  statute  as  dearlr 
decUree  the  lien  for  an  itmprbvemeiK  wfaicli  b 
a  mere  addition  or  betterment  of.  a  building  or 
improvement,  or  for  repairs  thereto,  as  it  does 
upon  a  building  or  improverhent '  wholly 
owted;  and  it  is  the  duty  of  the  ctturts  to  pro- 
tect and  enforcethe  liens  as  far  aS  it  can  be 
done  legally,  and  without  interfering  wttb 
vtiist'ed  interests  or  impairing  the  obligation  pf. 
coptracts. 

.To  detertmne  the  resfiective  rights  of  tbe 
holders  of  tbe.differeot  lietm  in  tbe  cases  last 
enumerated  is  the  queslion  presented  iff  tbo 
reaocdforadjudMatiDn.'  SeoHon  S019,«uprw. 
teinvibv  prtorityof  the  Hens;  uses  tbe  (enn 
Wen.*'  The  Hen  jfiveit  to  which  tbe 
words  •'such  llen'*re^^r,andlfs  extent.  Js  de- 
<5Iared  and  "defined  3n  tbe  previous  secllOn,' 
m)t8,  inUe  foU6w(i«wop^:  "Shall  have  a, 
Heat^en^fof  on'sufihBujldii^  ot  ii)i{ii6vciQeot« 
M  L.  R,  A. 


sod  on  the  kad  on  irhMi  Uw  suae  is  ritnated. 
to  the  «xtMt  sft  MAM^  of  all  the  right,  tiOa, 
and  interest  owned  therein  by  such  owner  or 

Itroprietor."  Tbe  Itaaltcs  are  ours,  "Sncb 
ien,"  the  priority  of  which  Is  flxed>  and  pro- 
vision for  lis  enforcement  made  in  section  301V, 
is  limited  by  section  3018  to  the  wht,  tilk  sod 
interest  of  the  owner  or  proprietor  in  tin 
"building  or  improvement,  ud  tbe  Isad  oa 
which  tbesameissituatad."  This snM oenv- 
sadly  be  correct,  otherwise  the  owner  <tf  a  life 
estate  in  a  Mock  of  buildkigs,  by  a  contract 
for  improvements  or  repaits,  might  have  sU 
tbe  buildings  sold  and  -remov^  from  (he 
preousee,  to  tbeendre  destruction  of  tbe  prop- 
erty of  the  rem^nderman;  or  a  v«ulor  wbo 
retains  the  vendor's  lien, -might  be  tmproTsd 
out  of  bis  seourity,  without  fault  or  oe^ecton 
his  pert.  Under  this  view,  t^e  question  arisei. 
What  operation  will  be  given  to  that  part  of 
section  S0I9  which  iHovides,  "astothebnilding 
or  improveoKot,  it  ^all  have  priority  over  au 
other  liens,"  etc.  t  The  lioi  can  have  oo  fores 
beyond  its  extent,  and  Its  extent  b  upon  tbe 
whole  building  or  improvemeat,  «soept  u  de- 
clared and  limited  by  section  8018.  There  are 
many  conditions  in  whtcb  the  lien  can  beea- 
forced  by  a  sale  of  tbe  buildings  or  itoptove- 
ments.  as  provided  In  tbe  ttatutes,  and  wltli- 
out  Injury  to  any  creditor  tw  owner  of  thelaod 
or  remainder  interest.  To  have  a  proper  na- 
derstaadisg  of  tin  statute,  tbe  two  aectfoas 
must  be  construed  together,  and  with  icfw- 
ence  to  the  existing  law  intended  to  )» 
changed,  and  the  protection  to  mechanics  and 
matenalroen  intended  by  tbe  ststute.  At 
common  law,  a  mortgage  or  Hen  upon  land 
cszried  with  It  not  only  tbe  butldhigs  or  im- 
provements erected  tbereon  at  tbe  time,  but  all 
subsequent  buildings,  imptOTOments,  or  repaiis 
thereto,  merged  into  the  leelty,  and  became 
subject  to  the  mOTtgage,  and  this  Is  the  law 
now,  except  so  far  as  chanced  by  statute  or 
agreement  of  puitea.  The  lien  of  mectenic 
or  mbterialraen  is  purely  statutory,  and  itsop- 
eration  and  extent  are  defined  and  limited  by 
statute.    Gopetand  v.  Kdioe,  67  Ala.  607. 

Tbere  was  no  injtulice  or  Injury  in  giving 
to  mechanics  and  materialmen  a  prior  lies 
upon  buildines  or  improvements  wholly  erected 
by  them  against  existing  mortgages  or  liens, 
or  in  declaring  a  prior  Ilea  upon  the  land  as 
against  the  m<n1gage8  and  liens  subseqneatiy 
obtained.  Aa  agunst  a  prior  mortgage  or  in- 
oteibranoe  of  ue  landf  the  equi^  and  pi^'<7 
of  the  Matote  which  secures  the  mecbssics 
and  materialman's  lien  rest  upon  the  orinciple 
that  no  injustice  is  done  in  preventing  tbe 
bolder  of  the  older  lien, from  approprialing 
tile  labor  and  material  of  others,  by  whicb  bis 
aeouritv  is  enhanced,  without  compenssfion. 
It  would  be  inequtiaUe  lohf^thatamediuifc 
or  materialman  can  appropitote,  as  oompaisa<- 
tion  for  his  labor  and  material,  the  estsle 
an  InnooeDt  orior  mdrtgagee;  or,  as  wasforciUy 
stated  in  WtMt-r.'  P^rttr,  m  Ala.  "to 
hold  that  a  Bobseqaetil'<^ntractor  or  material- 
man coutd  acquire  a  lieb  which  would  take 
p^iicedenoe  over  an  Ime^veolbg  Indumbraoce 
.  .  . 'woiil'd  shock  (b'e'nioral,  sense  cff  toe  pro- 
fesslo;],  and  fafl.,to  cwxj'out'tiie  ioieotioQ  of 
the^tegialature,;',  Tfepi«Wae(tf  Actwa* 
tp  Inlyyene  ia  Um»    ■  tfsi  Mechanic  at  ma- 
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letialman,  And  aeoure  to  hftb  a  peramouDt 
nen  npoQ  what  be  put  upon  the  nod  in  the 
wqr  of  '*  bnlldfngsoT  tmpmretnents  «r  Kmln 
(hereto,"  and  to  prmat  the  operMfob  of  Die 
common  law,  which,  without  the  Aet,'wouId 
give  BD  exlBtlog  mohgage  ot  Wea  a  priority 
orer  it.  The  pFopeTty  tmpraved  Id  guch  cues 
mcrees  into  the  realty,  bnt'  sahject  to  the  me- 
cbaDici^  IfeD  to  the  exteot  of  tbe  nlue  irf  the 
jmproremeBtB.  It  to  >  protect  tho«e  hy 
irbose  Ubor  and  matvrMs  ttie  <ralae  of  tiM 
propeny  waa,  iacmnpd,  u  far  as  possible,  to 
tbe  extent  of  the  enbaoc^  value  of  tbe  prop- 
erty. When  a  bufkHng  or  iraprovemeDt,  as 
an  entirety,  is  placed  upod  or  added  to  land 
under  mot  Ufage.Boeb  building  or  Improveroent 
may  be  sold  and  removed  witbnnt  affecting 
tbe  mortgage  security.  Where  tbe  improve- 
mcDt  Is  a  mere  beitermrat,  or  -where  repairs 
are  made  upon  a  building,  or  improvement 
upon  which  there  fsavalid  Tien,  smd  tbe  owner 
bu  only  a  qusltfled  right,  It  would  be  unjust 
and  Inequitable  In  many  cases,  and  against  the 

{>latn  provision  Of  section  8018.  to  nnfoTce  tbe 
leo,  and  give  it  priority  on  tbe  entire  bufldfng 
«T  improveoient  It  would  be  appmpriatlng 
one  man's  propeitv  to  pay  tbe  debtt  of  anotfaer. 
wHbout  bis  knowledge  and  consent. 

Tbe  statute  of  Towa,  in  regard  to  mechanics' 
Hens,  Is  very  ^ciilar  to  the  statute  of  this 
State.  See  Berhion  Iowa.  g§  184«,  185S.  In 
tbe  case  of  OtteMi  v.  Allen.  84  Iowa,  559,  it 
was  held  a  mecbanla^  lien  for  work  or  mate- 
rial rnrnUbedln  making  addMons  or  repairs 
to  a  building  Is  not  entitled  to  preference,  as 
against  the  entire  bulMlog,  over  a  prior  mort- 
gage on  the  premises;  ttmt  tbe  word  "Im- 
provement," as  used  in  tbe  statute,  did  not 
apply  to  an-addltion  or  betterment  of  a  build- 
Ing,  nat  to  some  tndepradenc  stmctore  on  tbe 
land.  This  mllng  wos  afterwaidsafBrmed  in 
IMtton  V.  lotpa  BntUm  R.  Co.,  44  lows,  77. 
In  tbe  case  of  JDqvitable  h.  Itu.  Co.  v.  ^s/e,  4ff 
Iowa,  619,  it  was  beld  that  a  meehanlos'  lien 
for  materia  furnished  for  the  Improvement 
or  enlargement  of  a  btiUdtag  does  not  take 
priority  over  an  existttig  morigage,  and  this 
Tute  prevails,  even  though  tbe  buHding  be 
cbaD|i^  so  that  verv  little  of  tbe  original 
Birucftan  remains.  The  Iowa  courts  have 
not  given  to  the  word  "improvement"  tbe 
same  extensive  definition  as  that  given  to  it 
this  court.  We  do  not  see  that  the  dlftlculty 
of  construing  and  applying  tbe  statute  is  in 
any  way  relieved  confining  "  improvemetit" 
to 'Independent  stnicturt*  or  erectltuis.  The 
Iowa  statwe  provides  a  Hen  tor  ^'repatrs"  to 
tbe  same  extent  as  our  statnte,  and  the  Hen 
fflven  for  repairs  like  ours  Is  tbe  same  as  that 
for  "bnildlngoriinproTemeots." 

Tbe  Miwouri  statnte  U  also  substantially 
the  mroe  as  that  of  this  State.  In  tbe  case  of 
CranOttU  r.  OMpsr.68  Mo.  478,  the  ihcts  were 
that  Oooper,  a  mortgagor,  contrbcted  for  im- 
protements  in  putting  np  a  fence  on  the  mort- 
gaged premises.  Tin  qneBlion  arose  as  to  the 
priority  of  tbe  mortage  Hen  and  tbe  me- 
cbanics'  lien.  Tbe  oOurt  beld  the  -mechanic 
acqnired  no  greoia*  Interest  in  the  realty  than 
Cooper,  tbe  mortgagor,  possessed,  viz.,  tbe 

Salty  of  redemption,  or  a  right  to  tliepreraises 
ler  the  mat  HM  was  paid  off.  Tne  court 
fbrtbar  held  that  the  mnebMleiB^t  have  ea- 
MUR.A. 


forced  bis  Hen  upon  tbe  fence  and  recovered'!!. 
The  easels  dted  to  show  that  the  meclKnios' 
lien  isUmitedto  tbe  extentof  ownership  of  the 
owner  of  the  land  as  against  a  prior  mortgage. 
In  tbe  caseof  Haeumler  v.  Thomtu^  4  Mo.  App. 
468,  the  s&me  question  wait  directly  involved. 
Tbe  dHTereot  sections  of  the  Missouri  statute 
are  set  out  in  the  opinion,  and  we  find  no  ma- 
terial dlffereace  in  tbe  statutes  quoted  from 
U»t  of  this  State.  Tbe  second  section  of  Ae 
HIsBoml  slatate,  as  section  8016  of  the  Code 
of  Alabama,  limits  tbe  mecbanics'  lien  "to 
tbe  extent,  and  only  to  tbe  extent  of  dl  tbe 
rigbt,  title,  and  interest  owned  tberefo  by  the 
owner  or  proprietor  of  such  building,  erection 
or  Improvement,"  etc.  Hie  third  eeetion  of 
the  Missouri  statute  declares  that  "the  lien 
for  tbe  things  aforesaid  or  work  shall  attach 
10  the  bnlldings,  ereotlonB  or  Improvement 
lar  which  tbey  were  fnmisbed(w  tbe  work  was 
done,  in  preference  to  any  prior  Hen  upon  tlie 
land  upon  which  said  faofldings,  erections,  im- 
provements tnve  been  erected  or  pat,"  etc 
The  statute  goes  on  to  prescribe  for  the  sale 
and  removalof  tbe  buiknogs  or  imprGrements 
Id  tbe  same  language  as  that  lued  by  our  stat- 
ute. Tbe  court  held  thai  tbe  two  sectloDs 
must  be  construed  ft»ether,  and  tfaat  tbe  sec- 
ond section  could  not  oe  set  at  oaugbt  In  coo- 
stmlng  tbe  third  section,  giving  privity  to  Uie 
Hen,  aod  to  hold  otherwue  would  impair  the 
obligation  of  a  oootract.  The  omcluaioo  of 
tbe  court  is  that  ^  third  section  does  Dot  gtm 
a  mechaoioa'  Hen  for  repaliv  upon  an  exlsnog 
baiMIUff,  to  the  prejndtoe  of  iqthts  previously 
acqi^d  by  a  mongagce,  Ifaonj^  it  does  give 
him  a  lien  upon  a  buitdlng-  wectdd  by  him 
subsequeot  to  tbe  mortgage.  We  approve 
of  the  conclusion  of  the  court,  as  we  have 
stated  tfaat  oonclusioQ  above.  The  same  gm- 
eral  principle  is  recogbized  In  the  case  of 
Steintnffer  v.  Baeman,  28  Mo.  App.  S94. 

Tbe  Supreme  Court  of  Minnesota,  In  tbe 
case  of  Meyer  t.  Berlandi,  and  of  Bohn  lljg. 
(h.  T.  Jameam,  88  Minn.  488. 1  L.  R.  A.  777, 
held  tbe  statute  of  tbe  Slate,  in  so  far  as  it  as- 
sumes to  give  R  mechaniod'  Hen  precedence 
over  prior  Incumbrance,  to  be  nocoostltatlond 
aod  void.  Tbe  reasoning  of  tbe  court  In  this 
opinion  Is  to  theefTect  that  such  an  act  Impairs 
tbe  obligation  of  contracts,  and  devests  settled 
rights  o?  property.  Tbe  view-  we  take  of  our 
statute,  as  applied  to  the  facts  of  this  case,  do 
oot  require  a  decision  of  this  question,  as  we 
are  of  oplnioa  that  tbe  Hen  may  be  enforced 
without  devesting  vested  rights,  or  Impairing 
the  obligaUons  of  a  contract.  We  bold  tbe 
meaniDg  and  Intention  of  oar  statnte  Is  to  give 
tbe  anterior  incnmbraoce  priculty  upon  what 
it  embraced  when  tbe  meehai^cs'  Ifen  com- 
menced, and  the  mechanic's  or  materialman's 
lien  or  for  "repajrs  thereto"  priority  over 
what  Is  added,  rither  as  a  bulldingor  improve- 
ment or  repairs.  It  would  be  In  vioMUon  of 
the  plain  language  of  tbe  statute  lo  permit  a 
mortgagee  to  appropriate  to  the  payment  of 
his  debt  not  only  the  property  covered  by  his 
mortgage,  and  upon  which  be  relied  as  securi- 
ty, but  also  tbe  aeklltiotttiieecvrity  tumished 
by  the  metdMDlc  or  materiahaaa;  aod  it  would 
be  Inequitable  and  eoDtrary  to  Uiw  to  apply 
the  mwtgage^a  prior  secni$Cy  to  tbe  payment 
«f  tbe  mebhaofo's  vt  materldman's  dalm. 
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Tbe  riffbto  of  both  nay  be  adfaflted  and  {hv- 
served  In  a  wurt  of  equity.  Thb  coDciurioD 
Is  eDtirrly  conaisteot  nilli  tbe  caw  of  Tvmer 
T.  licbbint.  m  AIh.  SOi.  The  facts  id  ibat  case 
sbow  tbat'ibe  mortgage  waa  upoo  a  naked  tot, 
and  tbe  mecbRoics'  uea  waa  given  a  ^refereDCje 
vpm  a  buildlog  subspquenUy  erected..  Tbe 
same  principle  applied  in  ibe  oaee  of  Stodrwett 
T.  Oarpenier,  27  Iowa,  119,  to  wbioh  we  have 
been  referred.  Tbere  tbe  vcndora'  lien  nas 
upoB  a  naked  lot,  and  tbe  buUdfngs  afterwards 
erected.' 

Cases  will  arj»  under  onr  cooatcuction 
whicb  tDTolre  difficulty  in  tbe  adjustment 
of  the  equities  of  tbe  parties,  and  enfoFcing 
their  revpectlve  .priorities;  but  tbe  aiaitute 
Is  plalo  in  declartog  the  Iten  for  materials 
and  repairs  and  flxioK  ita  priority.  Tlie:atat- 
Ute  is  not  unconatitutional,  as  we  construe  it, 
end  should  be  enforced  in  all  cased  where  tt 
can  be  done  wiihfn  oonstitutioDal  limits.  The 
ttatute  Bi^BB  no  pfovision  for  adjuaiing' pri- 
orities <rf  liens  in  oonrts  of  eommon  lew,  and 
the  power  of  a  court  of  law,  wilbnut  ad(tf- 
tiooid  kgislatioD,  is  not  sufficient  in  all  cases. 
If  the  building  or  improvement  is  a  separate, 
independent  section  or  structure,  it  may  be 
aold  nnder  execution  froan  a  court  ot  law,  and 
TonoTcd.  If  tbe  mediank»'  lien  be  for  a 
mere  bettermrat  of  a  building  or  improvement 
or  for  tepaira  tfawetu,  upon  which  there  is  an 
existing  mortgage,  the  priixlly  of  the  Hen  can- 
not be  adjusted  and  protected  in  a  court  of 
law.  A  purcbaarr  at  a  mortf^age  Bale,forecloeed 
by  a  power  cbniaioed  in  tbetnortgage,  would 
not  destior  the  medianics'  lien,  further  (Inn  as 
to  his  right  to  redeem.  Any  other  lien  the 
alntnte  gives  him  woidd  continue  and  follow 
ibe'praiperly.  There  is  no  d<Hibt  but  that  the 
nortgagee  may  also  redeem  tbe  property  from 
Under  the  inecbanics'  lien  which  (a  prior  to  bin 
lien.    The  mortgBf^ee's  lien  is  aaperitv  nod 

grior  to  the  property  covered  by  the  mortgap; 
efore  the  mecbanirs*  or  mati^rialman^s  lien 
attached,  and  Subordinate  to  tbe  lien  given  to 
tbe  mechanic  or  materialman  fc^  wbab  be 
added,  and  so  tbe  hen  of  the  mpcbanlc  or 
nateriRlman  is  upon  the  whole  property,  but 
subordinate' to  the  mortgage  as  to.lbe  |u-(^rty 
covered  by  tbe  mortgage  vbon  him  Ken-at- 
taelied.  Thh  la  tlie  conditioo  of  tb«  propertv, 
and  the  nIatlTe'  rights  of  both  an  fixed  by 
statote,  and  tbe  only  questinb  Isas-to  tbe  pow- 
er of  a  -court  of  equity  to  preserve,  adjust,  and 
enforce  the  respective  rights  of  all. 

When  the  jurisdiction  of  a  covrt  of  equity 
is  Invoked,  all  panics  in  interest  may  be  made 
parties,  and  tbe  ouort  of  cbandety,  by  reason 
of  its  elastic  power,  baa  antliority  1o  ao  frame 
iff  orders  and  decree!!  as  to  ascertain,  adjust 
and  pititect  every  iuteteet  and  priority.  In  ad- 
Jnstinr  the  equiiics  betweia  «  prinr  bona  fide 
mongagee  of  tile  land,  as  we  bare  defined 
"land.'^and  the  bolder  of  a  mccbaotcs'  orniate- 
rialman'eKen  for  betterment  of  or  rp pairs  to  a 
building  or  improvement,  the  sourfis  not  bound 
by  tbe  contraet  between  a  cdntractor  or  the 
owner  of  the  Isnd  and  tAe  mecbanfo  or  material- 
man. As  between  tbe  latter,  judgment  will  be 
rendered  acrordia)?  to  contract,  but  as  to  the 
morlcagee  tbis  conttacl  is  m  inter  aUo$  mcta. 
It  h  plesr,  under  genenil  prfodplea,  tbe  mort- 
gfiti^ee,  by  f*^g  tbe  mechanice*  lien,  ooidd 
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subject  tbe  whole  proper^  to  bis  lien;  and 
thete  is  no  reason  wby  the  mechanic  or  ma- 
terialman could  not  redeem  tbe  property  from 
under  the  mortgage,  ao  aa  to  subject  the  entire 
property  to  his  claim..  Undei: -the  rule  de- 
dared,-  to  adjusl  tbe  emritica  of  tlw  mortogee 
and  mechanic  w  BalemliwBr  tbecoott  aoould 
order  a  referenoe,  taaacertaia  tbe  ^ee  of  Ibe 
building  or  improvement,  witboui  esUmaiiog 
Ibe  increased  valueadded  by  the  iraprovemeots 
or  repairs  which;  ate  subject  to  the  prior  lieu 
of  the  mechanic  or  matfliialaan,  a»d  also  its 
value  inoliidiaff  <that  added  byitbe  aMt«>rial  or 
repairs.  If  the  proof  shows  tbe  vahw  has  net- 
been  enhanced  iiy  tfae.maiterial  fumiabed  or  re- 
pairs made,  tbe  materialman  or  nccdwoic-gets 
Dotbing  as  againitt  the.  prior  mortgage.  On 
tbeother  hand,  if  the  proof  sttows  ibat  without 
the  improvements  or  refMdrs  ,tbe  property 
would  not  be  ao  valuable  as  with  them,  tbe 
mechanic's  er  materialman's  lien  baa  priority 
on  Ibe  inofeaaed  valiie,'«nd,  in  proportion  as 
the  building  or  improvenKnt  la  inorenspd-  in 
valueby  the  material  fumiabeder  repairs  made, 
the  rule  is  furnished,  for  dodarinn  the  relative 
righta  and  interest  of  the  parties  in  the  lioild- 
ing  or  improvemcot.  If  tbe  building  w  iaa- 
provemeott  are  sold  by  tbe  decree  of  the 
oouxt.  tbe  proceedacan  be  easily  adjusted.  Aa 
stated  before,  tbe  power  of  the  titmoery  oouit 
ia  not  limited  to  a  sale  of  tbe  property.  In 
some  caaee,  as  wbers  tbe  meohaoica'  claMu  waa 
dtie.  and  tbe  propecty  waa  covered  by  a  mort- 
gage of  prior  date,  4>ut  which  did  not  mature 
unill  some  time  in  tbe  fotnit^  or  where  the 
owner  bad  only  e  lifetiase  estate  in  the  bnild- 
ittg.  it  might  be  none  equitable  and  neccuary, 
in  order  to  protect  the  Intecesl  of  all  parties,  in 
adopt  the  rule  laM  down  in  B9at  v.  S»frtU,  il 
Ab.  880,  and  rent  out  tbe  property.  Tbe  re- 
fusal of  a  mort^gee  to  foreckwe  bis. mortgage 
caeoot  <^>erBte  to  defeat  .Ibe  power  of  a  court 
I  of  eqoity  to  take  care  of  tbe  prior  lien  of  a 
I  mechanie  or  maloiehnBO.  The  form  of  the 
I  decree  eafcvcing  the  liens  wiU  depend  more 
leas  upon  tbe  ipvoiA  ae  lo  the  particular  eataie 
of  tbeonneTi  tbe  condition  of  tbe  ptofK-rty, 
and  the  character  of  tbe  -conflicting  lieoa.  A  It 
thew  must  be  considered,  and  perbape  cases 
will  arise  into  which  other  conuderationa  will 
enter.  Wart  v.  tiamiittm  A  8/ioe  Go.  93  Ala. 
146. 

Wbm  tbe  mortgage  baa  been  legally  fore- 
elnaed  by  a  power  of  a^  eentained  in  ttie 
tnorl^nge,  it  wonid  seem  .tbe  better  time  for 
fixing  the  respective  valuatioM  would  be  at 
tbe  of  the  foreclosure.  Ordinarily,  when 
tbere  has  been  no  foreclosure,  it  would  aeem 
tbe  beti«r  time  would  be  when  tbe  feCcrencels 
ordered  by  the  court;  tait  we  lay  down  nn  in. 
-flexible  rale  on  this  point,  aa  we  cannot  nnlld- 
pate  oircumsisnees.  A  mortgagor  in  poasn- 
sion  before  foreetoeuiv  is  an  owner  or  proprie- 
tor, wHhin  the  meaning  of  the  statuic,  and 
authorixed  to>contmot  for  building  or  improve- 
meals  or  repaira.  Tbe  deMriptfcia  of  ibe  prop- 
erty in  tbe  bill  of  eomplaini  in  a  aobMnntial 
oempliaBce  wttb  the  statute.  Tbe  demurrer 
to  tbe  bill  was  propedy  ovetiided.  Tbe  cauae 
ia  reversed,  and  remanded,  that  the  trial  rouK 
may  proceed  in  accordaDoe  with  tbe  priodplea 
of  Mw  herein  dedaied.  Nethingin  tbla  <4il»- 
len  ia  to  .he  coBUnied  aa  hvdag  Mfiweace  to 
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tbe  itahi(«  w  anieiidtd     tfab  Aot  of  18M-fll. 
p.  ff78,-pBMed  1^  tk«  )ut  L^isktiire.  Tbe 
TiglHB  hervio  inTolrad  kud  vetted  Mon  the 
psbings  of  that  amendatory  Act. 
Bfwned  and  rewtandmi. 

Since  Mm  fompitDg  opfofam  was  |«epaved, 
tbeebtef  jorttee  baa  writm  a.dMWrtiiiff  opto- 
k»,  and  we  do  not  Jam /If  improper  to  notioe 
the  argumtot  adduced  by  bbn  for  biddiDs  to  a 
coDtnuy  eoDClovlaa.'  If  tbe  learaed  (diiei  jui- 
ttce,  io  bte  able  disaentiDg  opinicai,  bad  -ex- 
ptaioed  bow  k  is  tbat  tbe  Heo  for  a  butldtof; 
wbtrily  elected  npOD  laod  .DDdtr  a  mortgage  is 
prior  and  Itapeifor  to><hA  mortgw,  and  tbe 
ban  fw  an  lBpioTeBeilt>or  *^apnra  thereto" 
la  aecondary  and  aobotdlaala  to  tbe-iDOitKase, 
bia  conrtosioB  wniU  Its  auicfa  raoea  eattafae- 
tory.  Tbe  statute  iridcb  deolatrs  aod  fixes 
tbe  priority  of  tbo  fontier  is  ^t  wbich  de- 
Clares  and  fixes  Ibe  priofity  of  tbe  Isttcr,  aod 
tbe  statnte  makes  no  AattsetiAii-  as  -ta  tfas  iex- 
teot  and  prietiiy  of  either.  The  lien  for  either 
staoda  apoa  die  same  fooHu,  and  both  liens 
are  of  equal  difimltjaDd  eamlod  .to  tbe  same 
priority  as  to  ea&^Aa^  mort|:ageBw  The  aotbar- 
iiy  for  holding  tkaboae  is  senior  Sod  sapsrior 
to  the  mortgage,  and  the  other  junior  and  sob- 
ordioate  to  ttw  Bortgage,  and  aiattaddog*  aa\y 
to.the  equity  of  redemption  of  the  morteagor, 
we  anlMnit cannot befouBd  in  thdstalute«8elf. 
Tbat  tlrife  Is  tme  is  clearly  manirest  from  the 
statute,  and  from  itaaxtflDtkodoperaUod  opoo 
tbe  iffoperty  el  tbe  -owner  .vTben  ttiere  aie  aio 
interveoing  incumbranoeB.  Id  such  case  llie 
lien  tot  repairs  may  be  «Diorced  agaiast  the 
wtaole  building  and  the  land.  It  te  the  qo^l- 
ficd  intenat  oi  the  owneTf  oar  tbe  prior  incum- 
branee.  wbicb  Uirilta  th«  priority  of  the  me- 
chanics* lien  to  that  which  was  added  by  bis 
material  or  labor,  aod  preveMs  it  from  operat- 
ing on  tbe  wh(de' property.  The  conn  baa  not 
conceded,  as  elated  by  iba  chief  justice,  tliat 
tbe  lien  of  complainant  for  maluinls  is  aubor- 
dlnatetothatof  theiiMrieagee.  We  expressly 
hold,  in  tbe  laoRUf^  of  tbe'statste,  tbat  It  has 
prionly  to  :ttw  exteot  of  the  Tuloe  of >  tbe  im- 
pmremcBt,  and  Ir  secondary  only  aa.  tO' tbe 
property  covered  by  tbe  mortgage  before  the 
materiftU  were  added.  Thefaci  that  the  boild- 
ing  wboBy  erected  may  be  sold  and  removed 
goes  mnely  to  tbe  remedy.  This  in  no  wtiy 
cnla^ea  car  dimloidiea  the  fnrce  and  extent  of 
tbe  Hen  as  declaaad  by  tbe  eintute,  aor  can  -the 
mere  riabt  to  retaiove  the  building:  operate  to 
prevent  tbe  ooramon-law  priaciple  from  apply- 
iog  wbfcb  would  subject ooildhi^subMqncnt- 
ly  erected  to  a  prior  merrgage.  It  is  -tbe  atst- 
ote  which  has  tUsieffect.  and,  if  dvaitabteito 
protect  a  tmlldinv  from  the  opcntiw  of'  tbe 
coBunon-law  principlevwhicb  woiUd  snbieet  It 
to  a  prior  mmtgage,  it  is  eqaaUy  elFecim-to 
protect  additioos  to  the  realty,  .wbellief  by  way 
of  "improvements  or  repairs  tbeiyilo.'''  if  the 
ooe  is  eramlitutional,  the  other  is.  for>  the  same 
priocii^e  is  involved' ta both,  aad  tbe  laoguj^e 
of  the  statute  aa  to  both  it  tbea^me.^  Atcom- 
mon  law,  a  boildiogls  aoerged  into  and  becomes 
aa  much  a  part  of  tl»e  realty  as- '  'rapatrs  tbeee- 
to;"  DO  ir.ore,  no  lesa.  Noifsdr  ooostruction 
of  the  statute  will  lead  to  any  otliercoooiusion. 
Tbe  fact  that  «ne may  basevend aad  theotber 
not.  bas  nothing  to  do  with  tbe  principle  of 
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•law.  Whether  tbe  powers  of  die  eonrt  am 
eompetent  lo  protect  and  enforce-  both  Henaia 
acUffereot  queatiiin.  If  acsMiftoald  arfscJa 
which  tbe  courts  would  be  unrible  to  afford 
r^f.  It  would  be  rimply  a  ease  of  a  right 
without  a  remedy.  We  cannot  yet  see  thst 
this  case  is  ooe  of  tbat  ofaaraotaiu  It  is  con- 
ceded that  if  $600,  for  wblbtatbematerialaMifa 
U«i  is  claimed,  bu  been  expended  in  the  erec- 
tion (rf  aa  lariepeDdeot  buiMing,  tihe  stbiule 
woold  prtfreot  tbe  apparopriatio»of  tbe  biiOd- 
ing  to  (he  paymedt  of  ibe  mortoage  in 'prefer- 
enceiotbrpeymentof  tbematerialman'sdaiia. 
KoWi  if,  by  neason  «f  the  mslerial  added,  tbe 
propestf  will  aM  for  mMe,  'fay*  VMO;.  Uua  It 
woald  have  sold  for  witbouc  tbe  mtferial,  wby 
shook!  tbe  mor^^gee  intbeone  oabe,  any  taoie 
than  is  the  other,  be  permitted  to  appropnale 
tbe  addirtdnal  f600f  How  is  the  mortg^Bee 
injured,'!!  .be  ^Is  All^he  wonld<  bavercoeived 
if  the. materia)  bad  aob  been  added;  and  what 
injostioe  hi  there  in  tbe.  rule  which  seonrea  Co 
Ibe  materiabnan  ocHnpenaaticm  for  hte  labor 
and  msteriala  wbiob-theTslue-of  the  prop> 
eity  4i'asenlniaieed.  Si^ipoeefi  tlriscaae  these 
bad- tacen'-ad'tBsursnra,  aad  aftar'tbe  alsMMt 
total  destruction  of  the  mort;gage  securityl^ 
fire  tb«  mortgagor  had  ptixrtired  by  cootraet 
tite  rebuilding  of  the  house,  expeDaing  over 
$fl^OW.  far  wbl^  tbe  mechanics'  lien  attached, 
ceold  tbe  laorfgagee^  In  tbe-  face  of  the  stirtalc, 
have  apprc^wialed  the  whcNeiiraperly  to -the 
payment  of  his  nortganfi  Such  a  'construe- 
arm  would  convert  the  statute  inte  a:  smre  to 
catch  tbe  oowitfy  mecbaaia  .  Tfals  ifl>ihent)e 
whiob  seems  to  apply  in  tbe  State  of  <llHnois. 
Tbe  statutes  are  not  exaoily  alilce.  butAthere  Is 
BO  fUffvrecoe  to  Ht  asi4beapidicatiDD  .of  the 
principle ia-lnnlfred.  Cede.lll..p.  066,  chap, 
ea,  it  1 ,  is  as  follows'  "Tbat  any  prrnon  who 
shall,  by  conteact  .  .  .  with  the  owner  of  any 
lot  or  piece  of  land,  furnish  labor. or  materiidi. 
.  . '.  ia  buUdlug,ttItgriBg,repairing,'anylibuse, 
building,  or  aiipurteaances  tbercio^-stMH  bawe 
aUen  upon  tlie  whole  oC.sach  lot,  and  npon 
such  borne  or  bulldiog  aad.apptatenhoces,'' 
etc.  flection  2  extends  the  Ken  lo  the  interest 
of  (he  owner,  etc.  Section  11:  "Jfo  incOm- 
branoesu0o»the1and<»vated  baf ore  or  after 
inahblg  of  a  conttiaot,  under  the  provisicQS  of 
this  Act,  shall  operate  upon  the  bdildio^erect- 
ed  or  uKitarial  fumiAod  antil-  tbe  lieu'ln  favor 
«f  the  person  doing  the  work  shall  have  been 
eatisfipdt  and,  Dp<m. questions  arising  between 
previous  incinnbruioes  and  craiHtors'tbc  pre- 
vious itHtumbrance  shall -be  preferred  :to  the 
extent'Of  the  value  of  tbe  laixl  at  tbe.  time  Of 
makteg  tbe  contract,  aod  tbe-court  sbell  ascer- 
tain by  the  Jury  or  etherwi<)e,  as  the  case  nuy 
require,  what  proportion  of  tbe  proceeds  of 
any  sale  shall  bo  paid  to  tbe  seaerat.lpaities  fai 
tnterrat." 

In  tbe  case  of  Bradley  .v.  Srmp$m.  OS  HI.  08, 
construing' lbs  Mechanics'  Lien  LaW,  tbe  court 
declared  ibaty  f'wbere  laod  is  told- under  a  de- 
cree for  aAmec^nlcs''  Ken  upon  whirii  there  is 
a  prior  ineumbranee,-  aad  the  proceeds  of  tbe 
sate  are  irat  sufficient,  to  pay  both  the  claims  as 
found  by  the^deoree,  they  will  be  apportioned, 
and  the !  mortgagee  wtU  tabe  snob  a  share  Of 
tbe>net  proceeds  of  tbe  sale  as  tbe  value  of  the 
Iffoperty-  befote-the  tmprorem^ia  were  put 
npon  it  bears  to  tbe  totai  value  of  tbe  property 
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After  inpiOTcmeDts  vere  made,  and  so 
more:"'  "tbe  fKUliefi  have  Ibe  same  pnportkn- 
ate  htteiMt  in  tbe  (Koceeda  thal  Ibej  had  tn  tbe 
]>roperty  before  H  was  Bold." 

Id  the  case  of  Crotkey  y.  Ntfrihwtrm  M/g. 
0».,  4S  HI.  488.  the  coart  vmb  tbte  languBfre: 
"If,  for  example.  Ihe  owner  of  anioenmbered 
mtty,  with  a  buildiDg  upon -it,  ezccutea  a 
■MW^age  tbereoD,  aod  afierwards  baa  repairs 
made  upon  the  buikHag,  for  which  a  meutan- 
ics'  fiea  Ib  enforoed/eocb  lien  would  tahe  pri- 
ority orer  the  mortgage  only  to  tbe  extent  of 
tbe  artdittond  nlae  fdven  to  the  proper^  bv 
ttie  Improvements.  TbiB,  If  to  a  house  ana 
lot  worth  fifteen  tbonaand  dollars,  and  subject 
to  a  mortgage,  additions  or  improTements,  are 
made  by  the  mortgagor  in  such  mode  as  to 
make  tbe  premises  worth  eighteen  tbousMid 
dollars,  the  mechanics  and  materialmen  .  .  . 
would  liave  a  prior  Ueo  to  the  extent  of  three 
-ei^teeDtha  of  tbe  proceeds  of  tbe  sale,  and  the 
inereaaed  market  value  added  to  tbe  property ' 
would  measure  the  extent  of  tbe  pnoritr  of 
their  liPD,  without  reference  to  tbe  cost  of  tbe 
-materials  or  labor  actually  furnished."  We 
think  these  are  adjudged  cases,  direct  in  point 
and  by  respectable  authoridea,  and  aie  conclu- 
sive, as  far  as  that  court  can  be  retarded  as 
authority,  tliat  oar  coDStmctioa  of  the  atatate 
does  not  impsrt  to  tbe  Hen  gfren  for  the  am- 
terials  or  repairs  a  force  or  right  which  afFecis 
Tested  rights,  or  in  any  manner  oon6ict  with 
Jiofftta  Ukarta.  Tbe  fact  that  tbe  IIHncds  stat- 
ute made  special  provision  that  tbe  relative 
rights  of  the  parties  mifrtit  be  asoertained  "by 
a  jury  or  otherwise,  as  the  case  may  reqtdre. 
In  no  way  afleots  tbe  question  of  tbe  extent 
and  prionty  of  tbe  reH>«ttve  liens,  as  ^ven 
tbeslattrie;  nor  does  Hie  declaration  in  the  stat- 
ute that,  upon  "questions  srhiDg  between  pre- 
vious IncumbraoceB  and  creditors,  the  previous 
Incumtmince^l]  be  preferred  to  the  ntent 
of  the  value  of  the  land  at  the  time  of  making 
-tbe  ootOnun."  This  Is  the  legal  effect  of  sec- 
tions 8018  and  801fi  of  the  Code,  when  oon- 
almed  together,  and  each  part  of  the  Act  is 
civen  some  effect,  and  our  courts  of  equity  are 
rally  competent  to  afford  tbe  same  relief. 

Tbe  construction  contended  for  liy  tbe  chief 
justice  would  render  entirely  nugatory  the  Uen 
given  for  Ibe  betterment  to  a  building,  or  re- 
pair* thereto,  upon  which  there  was  a  prior 
mcumbranoe.  We  all  agree  tbe  statute  h  not 
nnconstttutional.  It  must  have  some  opera- 
tion. It  cannot  be  controverted  ttist  the  pow- 
ers of  a  chancery  court,  as  exercised  in  tbia 
State,  are  sufficient  to  ascertain  the  proportion- 
ate  rights  of  the  parties,  and  by  appropriate 
4lecrees,  either  by  a  sale  or  by  renting,  w  per- 
mitting tbe  one  or  tbe  other  to  redeem,  accord* 
big  to  tbe  dreumstances  of  the  case,  protect 
the  respective  interests  of  all  parties.  Each  of 
the  cases  cited  by  the  chief  jufiiioe,  including 
the  case  of  GeU*^  v.  Allen.  84  Iowa,  669,  so 
largely  quoted  from,  was  a  case  where  tbe 
whole  ^vperty  upon  wbicb  tbm  was  a  prior 
lien  at  tbe  time  of  tbe  commenoenMOt  <n  the 
work  or  when  tbe  matertab  were  fumt^ed, 
was  subjected  by  the  decree  of  tbt  lower  court 
to  tbe  payment  of  tbe  mechanics'  lirn.  We 
boM  ttie  same  conclusion,  and  have  cited  those 
cases  to  tbst  poiot.  as  showing  tbe  court  erred 
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in  ifiring  complainaat  a  prior  Hen  upon  tbr 
whole  building.  Forth* nndre,  in  the  Iowa 
cases,  we  are  not  informed  whether  tbe  court 
in  which  tbose  cases  oricinaied  had  equitable 
jurisdiction  and  power  to  nppntian  the  priori- 
ties of  tbe  respective  liens,  as  bu  Uie  chancery 
court.  If,  in  the  case  before  at,  it  was  pendine 
in  the  cftooit  court,  and  no  remedy  afforded 
except  tbe  statutory  remedy,  we  would  bold 
tbe  circuit  court  bad  no  autboriity  to  have 
the  property  sold,  aod  apply  the  entire  pto- 
coeds  to  the  medianics'  Iwn.  It  would  pre- 
sent a  case  In  wfaltdi  tb«  rsanMly  oo^  Mt 
be  found  .In  s  eourt  of  law.  But.  erco  if 
those  aotborities  held  to  a  differani  nde, 
we  fed  f»nstraioed  to  coosknie  osr  atal- 
ute  as  we  have,  and  to  bnid  that,  when 
our  statute  ssys  **sach  Hen  shall  have  priority;" 
it  menns  "priority"  in  Its  usual  sense,  and  not 
"junior  lienee"  or  "snfaaeqaent  incumbrance," 
as  assumed  in  tbediasentingopioion.and  upon 
which  asBumptf<m  bis  argument  eotirriy  nsU. 
We  think  it  is  the  duty  of  the  court  to  protect 
and  enforce  their  reqiective  priorities  aa  fixed 
by  tbe  statute,  in  all  eaaes  wboe  the  power  of 
tbe  court  Is  competent  for  this  purpose. 

The  chief  justice  asks  In  his  opinion  why  ft 
was  the  Legislature  costf  erred  juitediction  upon 
courts  of  equity  wbtti  Ibe  anount  cbdned  is 
not  leas  tbsn  tiOO.  We  have  made  no  ioves- 
tigatlon  of  the  reasons  wbleb  infliwnccd  tbe 
Legiristure.  We  take  the  law  as  ft  iSy  and  we 
find  that  section  8048  provides  that  "any  lien 
provided  for  under  tJbe  prorisions  of  this  chap- 
ter, where  tbeanountcWniBd  is  not  less  tbao  one 
hundred  dollan,  abo  be  enftvced  bjr  l)ttl  fn 
equity."  TheAdoonfersthe  jorisdlcUonffsn- 
erally  uponaconrtof  equity,  and.  having  juris- 
dktioo.itmay  enforce  the  boi  according  toitit 
own  powers.  In  the  present  suit  tbe  sum  in- 
volved exceeds  $100,  and  the  only  quertioo  is 
whether  tbe  chancety  court  is  competent  to  ad- 
just tbe  equitlea  of  the  different  liesa.  Whenthe 
present  Afit  waaor^hially adopted  theJjegWa- 
tnre  may  have  tbon^t  tbat,ui»er  the  auUnrity 
of  Jfontondm  V.  Deat,  14  Ala.  SS,  48  Am.  Dec. 
84,  tbe  diancery  court  bad  jorisdiietion  wiUiout 
having  It  specially  conferred  by  statute.  It 
may  have  been  supposed  that,  under  tha  au- 
thority of  the  case  of  WMmoreltmd  v.  Futta-. 
60  Ala.  446,  a  decision  rendered  by  tbe  praKnt 
diief  justice,  where  It  is  held  tbMtbe  clnnrery 
court  had  jurisdiction  to  esfbcea  tbe  lawjUcrd  s 
lies,  independent  of  th«  statntorv  remedy  fur- 
nished by  a  court  of  law.  Be  this  as  it  oiay. 
this  court  decided  in  Walker  v.  AiMnmwd.  SO 
Ala.  m.  and  Ciandler  v.  Hanna,  -JS  AU.  SttS. 
that  the  chancery  ootm  did  not  have  jurisdic- 
tkn  to  onfwoe  tbe  mechanic^  Hed,  *in  tbeab- 
BBBce  of  aome  special  ground  of  eqnltable  in- 
tarpositioB,  such  as  would  render  Inadeqaatp 
the  remedy  prescribed  in  a  oourt  of  law;''  and 
after  these  decisions  were  mdeted  the  L^^^ 
lalure  saw  proper  to  confer  jurisdiotloo  gen- 
erally upon  a  court  of  equity  to  cnfsroe  the 
lira,  "without  allnfag  or  ptwiag  wmr  necfal 
ground  of  equitable  Jurlsdictioii."  It  fa  la- 
irfiedly  conceded  in  both  the  autboritlfa  0a 
Ala.  and  78  Ala.,  miprai  that  cases  ndgbtarise 
in  which  the  remedy  prescribed  In  a  court  af 
law  would  be  inadequate,  and  it  woald  bencc- 
cMarvtonsort  to  acowrt  of  «qulty.  When 
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tbese  decMoM  wen  midend.  It  would  wem 
the  court  bad  in  view  ib»i  Uieoeoeuity  to  ad- 
jnf^t  difTcrent  equities  and  confUcting  lient 
mic;ht  arwe  uoder  tbe  statute. 

Tbe  cbief  justice  slates  as  follows:  "  Under 
tbe  opiofon  of  the  majority  of  tbe  court,  tbe 
right  and  remedy  for  repairs  pnt  on  a  building 
which  was  on  tbe  premises  at  tbe  date  of  tbe 
mortgage  would  be  moch  more  compensating 
— ^much  more  nearly  adequate — than  if  the 
%bilin  were  for  an  improvement  entirely  new. 
Oao  tbe  Legishture  have  intended  this  advan- 
tage to  blm  who  only  repnira  an  old  building, 
over  the  materialman  and  mechanic  who  fur- 
nishes materials  and  constructs  a  new  one? 
IMd  tbe  L^;fslataTe  Intend  to  give  to  tbe  builder 
(fate  InadeqoBte  eompeosatkm  fbr  ia  Improve- 
mentemir^y  Dew  and  Imn  it  to  tbe  courts  to 
secure  to  the  repairer,  by  Interpretatiou,  a  full 
quantvm  vai^t  for  what  he  mav  have  added  f " 
We  would  reply  by  aeking.  Did  the  Legisla- 
ture inleod  to  compensate,  in  whole  or  in  part, 
one  who  constructs  a  new  building,  by  permit- 
ttaic  bin  to  nrnore  H  fton  tbe  premises,  and 
did  tbe  Legislatare  Intend  to  deny  all  compen- 
BBtloD  to  one  wbo  makes  the  repoiTS  thereto? 
If  so,  in  what  part  of  the  statute  is  thia  intent 
to  be  found  whicb  makes  this  difference?  Why 
were  liens  for  TMiairs  put  upon  tiie  same  plane 
as  liens  Iof  bnflmag  a  sfmcture,  il  it  was  ex- 
pected that  theooaru  would  give  tbetwo  liens, 
by  jorilcfal  interpretailoe.  a  different  plane, 
making  the  one  a  prior  Hen  and  the  other  sec- 
ondary and  subordinate,-^  mere  "well  with- 
out water?"  Tbe  o|rinion  further  proceeds: 
**Can  it  be  that  tbe  Legislature  intended  to 
grant  the  special  relief  my  brothers  have 
awarded  to  complaioaot  in  this  case  when  the 
value  of  tbe  repairs  amouuta  to  one  hundred 
dollara  or  apwatda,  and  to  withhold  ft  viben  it 
falls  below  that  sum?  Would  there  be  any 
justice  in  such  discrimination?"  If  tbe  Act  is 
plain,  it  is  not  for  this  court  to  impugn  the  in- 
tent of  tbe  Legislature.  But  we  call  attention 
to  tbe  statement  of  the  cbief  jnettce  when  he 
fra  mm  arizes  bis  c<mclaBion  under  tbe  third 
{ffopoaltkm.  ItisasfbllowB:  "Theonly rem- 
edy or  reaouTce  left  to  the  materialman  and 
mechanic  was  the  right  to  redeem  from  Wim- 
beiiy  by  paylDg  off  tbe  older  Incombrance, 
and  then  enfordng  tbe  collective  liens  for  their 
benefit ;  or  they  could  enforce  their  claim  against 
Mulford's  equity  of  redemption,  or  await 
Wimberly's  foreclostm,  and  claim  payment 
out  of  the  surplus,  should  anything  be  left." 
We  ask.  In  what  court  can  "tbe  collectfve  liens 
for  tbelr  beaefll"  be  enforced?  or  In  whatcotirt 
can  they  "enforce their  claim  against  Mulford's 
equity  of  redemption?"  Thefrtalute  itself  fur- 
nwbes  no  socb  remedy.  A  chancery  court 
alone  baa  jurisdiction  of  these  questions,  and 
we  reply,  iu  the  language  of  the  chief  justice: 
"Can  it  be  that  tbe  Leginlatnre  intended  to 
grant  tbe  special  relief  the  chief  justice  con- 
tends for  where  tbe  collective  liens  amount  to 
one  hundred  dollars  or  upwards,  and  without 
it  when  It  falls  below  that  sum?  Would  there 
be  any  justice  in  such  discrimination?"  Tbe 
summary  of  tbe  chief  jwtice  necessarily  con- 
cedea  that  tbe  rights  gnmted  to  the  mecbsirie 
and  roaterisljnm  are,  as  we  hold,  Independent 
of  tbe  statutory  remedr.  "specially  provided 
for  ito  enfotcenwnl  In  tbs  statute,"  M  stated  in 
14L.RA. 


another  part  of  his  opinion;  and  without 
gard  to  the  tiroitation  of  $100,  as  prescribed  ilk 
aectton  8048  of  the  Code,  may  be  enforced  io 
a  court  of  chancery,  under  section  720  oiF  the 
Code,  which  gives  jurisdiction  to  tbe  chancery 
conrt  "in  all  civil  cases  io  wbieh  a  plain  and 
adequate  remedy  is  not  provided  io  other  judi- 
cial tribunals." 

The  second  proposition  of  tbe  cbief  jusdoe 
in  bis  summary  is  "that  the  material  man's  and 
mechanics'  lien  is  inferior  to  Wimberiey's  lien 
[the  mortgage],  and  bound  only  Mulford'a 
equity  of  redemption."  As  to  tbe  properly 
covered  by  tbe  mortgage  when  the  materials 
were  added  or  a  building  wholly  erected,  tbb 
is  true;  but  this  is  not  true,  and  is  directly  in 
the  face  of  the  statute,  as  to  a  new  bulldlna, 
or  materials  famished,  or  repairs  made.  £b 
to  these,  the  statute  directly  declares  thia  lien 
"shall  have  priority  over  all  other  liens,  mort- 
gages, whether  existing  at  the  time  tbe  materi- 
als are  /urnished  or  subsequently  created."  To 
bold  that  tbe  words  "aucb  lien,"  as  used  in 
section  8ul9,  refers  only  to  tbe  lien  given  upon 
a  building  wholly  erected,  woald  impute  to 
tbe  LegisUture  a  want  of  knowledge  of  the  or- 
dinary meaning  of  words,  and  resolve  tbe  sec- 
tion into  an  sMurdity;  for,  unless  tbe  words 
"such  lien"  include  tbe  lien  for  material  and 
repairs,  then  there  is  no  provision  In  the  stat- 
ute for  enforcing  the  Hen  for  material  and  re- 
pairs, even  in  cases  where  tlie  mortgace  was 
subsequently  created.  No  one  contends  that 
this  would  he  a  proper  construction  of  the  stat- 
ute. We  have  given  tbe  statute  a  great  deal 
of  study.  It  should  be  so  construed  as  to  give 
some  effect  to  every  clause,  and  a  con^rucuoa 
which  leaves  toa  soiteoceor  clause  no  field  of 
operation  should  be  avoided  as  far  as  poBsiblei 
Jjehman  v.  Bolnnaon.  5S  Ala.  219;  Ex  parte 
Ihmlap,  71  Ala.  78.  Our  conclusiun  is  the 
only  solution  of  the  difficult  question  involved, 
as  we  understand  the  purpose  of  the  statute. 
It  does  no  injustice  to  either  party;  it  rests 
upon  equitable  principles,  and  does  not  Tiolate 
Moffoa  Vharta. 

Stwe,  Oh.  J.,  dissenting: 

Our  Statute  (Code  188«,  &  8018.)  provides 
that  mechantoB  and  materialmen,  "wbo  sball 
do  or  perform  any  work  or  labor  upon,  or 
furnish  any  material,  fixtures  ...  for 
any  building  or  improvement  on  land,  or  for 
tepairtng  the  same,  under  or  by  virtue  of  any 
contract  with  tbe  owner  or  proprietor  thereof 
.  .  .  -shall  have  a  lien  iherefor  on  such 
bnilding  or  improvement,  and  on  tbe  land  on 
which  tbe  same  is  situated,  to  tbe  extent  io 
ownership  of  all  the  right,  title,  and  interest 
owned  therein  by  such  owner  or  proprietor." 
Section  8010:  "Sueh  lien,  as  to  tbe  land,  shall 
have  priority  over  all  other  liens,  mortgages, 
or  incumhraoccB  created  suhsequentiy  to  tbe 
oommeneeniefit  of  tbe  wort  on  the  building  or 
Improvement,  or  repairs' tfaereto;  and,  as  to 
tbe  building  or  improroment,  it  shall  have  pri- 
ority over  all  other  liens,  morfegagea,  or  incum- 
brances, whether  existidg  at  tbe  time  of  the 
commencement  of  such  work  or  subsequendy 
created;  and  the  person  entitled  to  such  lien 
may,  when  there  is  a  prior  lien,  mortgage,  or 
iBCumbrance  on  the  land,  bave  it  raforoed  by 
«  sale  of -tiie  bnlMlng  or  Improvement,  onder 


Digitized  by 


Google 


-Uie  piwlfdosii  ot  lliU  cliapter,  and  the  pur- 
i-twer  may.  wiiblD  a  reasonaljle  ciree  tlierc 
afier.«move<he»ame."  BcolionSftil:  "Wbeo 
»  liCD  attaclies  under  the  pi«ccding  sectioD 
Isectlon  3020,  wlifcb  relntes  to  buitdiogs  or 
improvements  on  land  held  nnder  lease),  the 
leaser,  at  an  v  time  before  •sale  of  the  praperty, 
fibatl  have  the  right  to  discbarge  tbe  same  by 
psylog  10  the  bolder  tbe  amoum  teoured  there- 
by." The  purpose  of  this  section  is  to  enable 
tbe  lessor  to  prevent  tbe  remowl  of  the  build- 
iag  or  Improvement  front  the  land,  by  panng 
«ff  iJie  lien  upon  it.  Tbe  foregoing  are  all  tbe 
stalutorr  ptuviaions  wblch  are  material  to  a 
oomct  oecMoB  of  this  case.  Tbe  facta  of  tMa 
«aBe  are  i^l  oleariy  akown  in  tbe  pleariingaand 
in  tbe  agreed  statement  of  facta.  There  is  no 
cHspute  of  fact  about  anything  Ibis  court  need 
decide.  R.  M.  Mulford  occupied  aa  a  resi- 
dence a  lot  witbin  ilie  city  of  Birmingham, 
on  wbi(^  wen  a  dwellinp  bouce  and  otlier  im- 
provenwnta  necenary  for  its  oerupancy  aa  a 
dvelUng,  Hnlford  oad  eicecnted  a  nmrtgage 
on  tbe  lot,  "togetber  with  all  and  slnpular  tbe 
tenementa,  bemlitament^  and  appurtenancee 
thereto  belonging,"  to  T.  P.  Witnberley.  to  se- 
cure tbe  payment  of  a  note  of  $4,000,  payable 
«t  a  bank.  Tbe  roorlgage  was  eieeuted  in 
October,  1889,  and  was  prope^  noorded  in 
tlw  probate  offioe  of  Jeffersou  Ooun^.  tbe 
fiouBtrln  whicb  -tbe  lot  is  aiiualed.  At  tbe 
time  toe  mortgage  waa  executed  Hulford  was 
the  owner  of  the  property  in  fee,  and  resided 
on  It.  The  dwelling  was  almost  destroyed  by 
Are  in  1890.  but  the  Itltcbeo  part  of  tbe  dwel- 
ling WM  only  partially  consumed,  aed  oa^ 
bonsea  in  ilie  yard  were  left  unharmed.  At 
and  before  that  time  tbe  property  waa  under 
inauraaee  for  tbe  benefit  of  Wimbedcy.  the 
mortgagee;  and  when  tbe  amount  of  tbe  loss 
was  adjusted  in  August,  1890,  tbe  sum  of 
92,684  was  ascertained  to  be  the  amount  of  tbe 
loss  suffered  1^  tbe  Are,  and  tbis  waa  paid  by 
tbe  insunmce  company.  It  was  then  agreed 
between  Wlmberley  and  Mulftud  that  the 
said  insurance  money  should  be  expended  in 
restoring  tbe  dwelling-bouse  to  a  babttable 
condition,  the  bouse,  when  restored,  to  atill 
coniinae  under  tbe  mortgage;  and  if  any  sim 
beyond  tbe  $2,664  was  expended  on  the  build- 
ing,  Mulford  was  to  supply  it,  and  was  to  con- 
tinue in  the  occupancy  of  the  bouse  subject  to 
the  mortgage.  Under  this  sffreemeDt  the 
bouse  was  rebtiiltoa  tbe  site  of  tbe  one  burned 
and  the  |;2,664  were  exhausted  in  tbe  erection. 
Tbe  bouse  not  being  completed,  or  not  being 
finished  up  to  tbe  satisfaction  of  Mulford,  be 
incurred  additional  expense  in  material  and 
woritman^ip  which  went  into  the  4iody  of  tbe 
&OU8&  Tbe  deb*,  thus  iacurred  ia  some  $600. 
This  additiooal  expense  was  incurred  on  credit 
without  the  knowiedge  or  consaot  of  Wim- 
berley,  and  tbe  act  has  never  been  ratified  by 
faim.  It  is  not  shown  that  be  even  knew 
that  tbe  expense  beiqc  incurred  was  in  ex- 
cess 9f  tte  $B.664.  Tha  verified  statemeat 
of  materials  and  woikmanahip  lequiied  nn- 
der sections  8023-3034.  Code,  wece  made  out 
against  R.  M.  MuMord,  witbeal  any  notice 
whatever  of  Wimberiey'a  cbdro  or  mott- 
va^e.  Tbe  mecbaDicti  who  did  tbe  work,  hav* 
ing  aoqiiired  tbe  ownersbip  of  tbe  maleiial- 
■mca'a  daim,  filsd  tbe.  preaent  bUl  to  enforae 
^  i  r..  R  A. 


both  claims  by  a  sale  of  the  prdptrty  on 
whidi  tbe  hobse  wae  areeted.  paopecly,  in 

tbe  present ;  case,  on  Wblch  tbe  house 
was  repaired  or  completed.  Tbe  bill  waa  filed 
January  29.  1891,  and  sett  forth  that. Mulford 
was  a  citizen  of  Jeffeesba.Oenuty,— tbecooD^ 
in  which,  tlu  ^periy  ia  rituatfldc-taiid  that 
Wirabtrley  reuded  in  Lee  Ootrnty.-a  bnndred 
miles  or  more  away.  While  the  auil  was  peod- 
hag,  and  after  Wimberley  had  aoawcred  the 
biU,  to  wit,  on  March  m,  1891,  he  aold  the 
property  under  the  power  of.aKla  oontatned  in 
the  mortgaee,  bavlug  pievioudy  given  Uie  ns 
qubite  notiee,  and  ope  Hyde  Was  set  down  aa 
the  purchaser  at  $4^910.41{  the  amount  of  tbe 
mortgage  debt,  and  tbe  of  the  fore- 

doeure.  A  deed  was  made  lo  Hyde,  and  on 
tbe  same  (Uy  tbe  properly  waa  leoonveyed  by 
Hyde  to  Wimberltf^.  No  oKHiey  was  paio, 
and  it  was  practically  a  punbase  by  Wimber- 
ley at  bis  own  sale.  Tbe  martgage  gives  to 
tbe  mortgugee  no  right  to  porcbaee  at  bla  own 
aale. 

There  are  two  reasons  why  tbe  sale  under 
tbe  power  can  exert  uo  influence  to  tbia  case: 
fint,  when  tbe  bill  was  filed  (January  80, 1881) 
no  attedipt  to  foreclose  tbe  nK»tgage  by  sale 
under  tbe  potter  bad  been  made.  11  the  tAU, 
when  filed,  oontained  do  eqi^ly.  the  nubae- 
gnent  act  of  Wtaibedsiy  cunoft  otK  ft  eqiriu. 
To  abilioriBe  a  suit  in  diaiMMT  for  teliei,  tbe 
facts  on  which  complainant  mies  Ua  recovery 
must  be  existent.  It  ls  not  wougb  that  tbey 
oome  into  existence  afterwards.  Ptan4en  St 
M.  Mui.  Im.  Co.  v.  Siima  .Sur.  Bank,  «8  Ab. 
fiSS;  V.  Out/atf  Pittper      61  Ala.  $90: 

Banks  Tlmntmn.  ?&■  Ala.  SSI;  Mabme  t. 
JiarnaU.  64  Ala.  486;  A«ny  t.  CtaAws^  70 
Ala.  2GB;  U  Brick.  Dig.  pw  $70.  Seetmd,  Wim- 
berley, f«r  -all  equitable  purposes,  being  tbe 
purchaser  at  bia  own  sale,  tbe  aale  and  oonvey- 
ancea  made  did  not  in  the  slightest  degree  im- 
pair or  change  tbe  equttaUe  rights,  or  tbe 
manner  of  their  aasertion,  Uiat  any  lUnk  pei^ 
son  may  have  had.  Subaeqnentinenmbranrets 
bad  precisely  tbe  same  equitable  rij^ta  after 
the  said  sale  as  tbey  oould  bare  aaerted  be- 
fore. The  statutes  under  consideiHtion  do  not 
attempt  to  secure  to  mechanics  or  materialmen 
a  lien  paramount  to  oldervalid  liens.  If  itdid 
so  attempt,  we  would  be  forced  to  dear  such 
relief,  for  tbe  attempt  wQnld  be  to  deprive  the 
owner  of  his  propn^  witbout  "due  process  of 
law."  Tbe  Uen  tbe  statute  confers  is  only  "to 
the  extent  lo  ownership  of  all  tbe  nght,  title, 
and  iolereet  owned  therein  by  such  owner  or 
proprietor;"  that  is,  the  one  who  proouree  Ibe 
materials  lo  be  f  umisbed,  or  tbe  medianic's 
labnr  to  be  performed,  Iheiehy  given  a  lien 
oo-extenalve  with  bis  ownerablp,  ud  no  more. 
If  be  have  only  a  leasehold  estate,  a  part  inter- 
est less  than  the  whole,  an  equity  of  redemp- 
tion, or  an  equitable  right  to  demand,  or  re- 
reive  title  on  payrorat  of  tbe  pnrchase  money, 
tbe  mechanic  or  materialman  acquires  a  lien 
on  tfatt  title  or  right,  and  nothing  more.  He 
does  not  and  cannot  acquire  a  k^er  right  or 
interest  than  bia  employer  owned.  It  is  axio- 
matic that  no  one  can  convey  or  incumber 
property  beyond  the  extent  of  bia  owneratai|k. 
I  undentaad  JmUte  Coleman  In  Ua  t^iinloa  to 
concede  what  ia  stated  above. 

If  tbe  empk^er  lowji^r  or  proprietor,  aa  be 
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Is  deflgMtoi  Ib  ttwiMife)  vwn  tin  utittusnn* 
bered  fe«,  then  bo  dMkmUy  wfll  be-enennit- 
«red  in  eDforcing  ttus  lien.  The  slatate  gives 
a  Hen,  not  onlj  on  tbe  buHriing  or  improve-' 
meat  erected,  or  added  to  or  repaired,  but  also 
on  tbe  lot  on  whioli  it  siaDda.  -  The  ootire 

firoperty,  lot  and  all,  if  necessaiy,  can  be  Bold 
D  dtadwi^  of  the  Hen,  erdn  tboash  that  lies- 
be  only  for  repairs  put  on  Ifaebailmog.  Buch 
ii  tbe  Btatate.'  If,  bowever,  tbe  owner  or 
proprietor,  pronurinr  tbe  woric  io  be  doae  or 
naateriab  f  umiabed,  bare  not  an  unincumbered 
title  to  the  lot,  then  tbe  statute  provides  a  dif- 
fereotrule.  If  cbeworbmsDsblpaad  materials 
are  employed  to  the  eraotion  of  m  new  bulidtna 
or  imfMovement,  whlcb  can  be  removed  and 
leave  ttie  ^Oferty  M-ttmi  before  tbebuikUnc 
or  improvement  was  eoiMneBeed.  tbcn  tbere  u 
a  first  and  paramount  Hcb  on  tbe  building  or 
impmvcment.  wbich  can  be  en  forced  by  a  sale 
of  snob  botMing  er  Improvement,  "and  tbe 
pnrchaser  may,  wttliln  a  reasonable  lime  tbere- 
after,  temore  tbe  sftme."  And*  in'  suob  case, 
tbe  nmAanlo  And  materlalmia  each  has  an 
additional  Hen  6tt  whatever  title  to.or  interest 
in  ttte  lot  tbe  owner  or  pmpriptor  owned 
tbe  time  tbe  Iteo  commenced  to  sttaeh.  In  tbe 
two  categories  stated  above,  ibe  ritrbts  and 
remedies  of  tbe  several  parties  are  clesiiy  de- 
fined in  the  Matute.  and  are  easy  of  enforce- 
ment.  Oases  arise  in  which  tbe  olabn  of  tbe 
nMchaolc  or  mtferialman  Is  for  labor  done  or 
materials  furnished  for  tbe  compleljon  of  an 
nnflnisbed  building  or  impFovemeBl,  or  for  re- 
pairs on  such  buildinsr  or  improvement,  at  a 
time  wben  tbe  fee-simple  title  is  not  in  tbe  per- 
soo  wbo  procures  the  materials  to  be  f  uroisbed 
or  tbe  services  to  be  rendered,  and  yet  both 
tbe  material  and  services  become  so  incorpo- 
rated in  tbe  building  as  not  to  be  separable 
from  It,  so  as  to  leave  it  in  tbe  condition  it  was 
io  t>efore  tbe  repairs  were  made.  That  is  this 
case.  It  Is  manifest  tbat  neither  a  sale  of  the 
entire  property,  nor  of  Ibe  building  on  which 
thi  rei>fltn  were  put,  nor  a  removal  of  tbe 
building,  can  be  resorted  to  in  such  case. 
KtlWT  oonne  woirid  deinrive  Ibe  older-  lieoee. 
Ibe  mortoigee,  of  Ms  property,  without  due 
process  of  law.  It  results  that  for  the  case  we 
naTe  in  hand  Oie  statute  points  out  no  specific 
mode  of  enforcing  tbe  Hen.  It  must  therefore 
he  determined  on  equitable  prmciples.  Tbe 
claim  of  a  mechanic  or  materialman  is,  at  least, 
bat  a  lien, — a  right  to  have  tbe  claim  enforced 
as  a  charge.  Tbe  statutemalus  itsubordioate 
to  all  older  valid  Hens;  aad.  If  it  did  aot.  tbe 
consiitatioBal  barrier  would  have  made  it  so. 
Mafftm  Ckarta  made  it:  so.  Except  lo  the  ex- 
tent tbe  statute  provides  spedally  for  its  ea- 
forceraent,  it  stands^  bo  btgber  plane  than 
other  valid  Hens;  and  we  have  seen  tbere  Is  no 
statutory  provision  which  points  out  the  rem- 
edy in  a  case  like  this.  Wc  have  simply  ihe 
case  of  a  jonlor  Uenee  attempt  iog  to  collpct  his 
claim  out  of  property  that  is  Bubjeot  lo  an  older 
valid  Hen.  In  the  opinion  of  my  Brother  Cole- 
man, it  Is  admitted  tbat  Wimberiey's  claim  is 
tbe  <Mder,  and  its  bona  fides  is  not  queatiODed. 
8Dppo«B  iheoom^laatAi  iq  this  case  filled  tbe 
poritfcm  of  a  JODIDF  Biortgigee,  wid,  to  make 
the  anafoKyjurlkfag,  suppoBalbeoottalderaMon 
of  stwii  janior  morttage  bad  beni  for  moeey 
which  was  expended  In  repairs 'Od  tbe  taouse 
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covered  by  tbe  senior,  mortgage.  ■  Oc  sttiHiose 
tbe  case  a«  a  vendnc's  lien  for  unpaid  purchase 
money,  no  title  being  made,-  and  a  meohanfe 
asserting  a  lien  against  tbe  vendee  in  poas^ 
Mon  for  repairs  pot  upon  and  incorporated  In 
a  dwelling  (bat  was  on  the  premises  lieforotbe 
agreement  df  sale.  Can  Ingem^ty  draw  a  dia- 
tiaction  in  princlple  between  either  of  the  cases 
supposed  and  tlie  case  we  have  in  bsodf  .  And 
would  anyone  contend,  In  either  of  the  cases 
supposed,  that  any  other  principle  was  to- 
volved  than  that  which  always  ohtidns  when 
tbere  is  a  junior  and  a  senior  mortgagee? 

I  bold  tbe  following  propositions  arc-so 
dearly  established  that  not  a  re^wdable  au- 
thority cao  be  found  in  opposition  to  cither  of 
them:  FSrsi.  The  mor^pwe  to  Wfmberl^ 
being  duly  spread  on  the  records  df  tbe  county 
in  wnlcb  the  lot  was  situated,  and  (bat  mort- 
age being  the  older  lien,  this,  in  law,  wasand 
is  the  eqiuvalent  of  actual  notioe  to  tbe  me- 
chanic and  tnaterialman  the  existeooe  of 
that  older  lien.  S  Biickell.  Dig.  p.  079.  %%  8. 
9.  Second,  Tbe  complabiaots  in  tills,  esse,- 
being  only  subsequent  moumbranoen,  had  no 
riiebt,  either  at  law  or  In  equity,  to  compel 
tbat  older  mortgagee.to  enforce  his  lien,  either 
by  fooeclosnre  or  otherwise,  in  order  that  their 
junior  interests  migbt .  be  carved  out  of  it. 
Their  only  right,  liko  that  of  any  other  junior 
iucombraooer,  was  to  redeem  tbe  property 
From  tbe  oldw  lienee,  and  tbe^jy  secnre  their 
subrogation  to  bis  rights.  KfUy  v.  Long^utre, 
78  AJa.  308,  and  authorities  dted.  IMrd. 
Tbere  Is  not  an  adjudged  case,  not  even  ez- 
cludiog  those  cited  by  my  Brother  Colemso, 
which  holds  that  a  junior  incumbrancer,  al- 
though bis  labor  or  money  may  faave  enhanced 
the  value  of  the  security,  can  coerce  tbe  en- 
forcemeat  of  the  ben,  as  a  means  of  cajtving' 
bis  alleged  interest  or  lien  out  of  it,  unless  thete 
is  a  statute  conferring  the  right.  Our  statttte 
giving  lo  mechanics  and  matertalmeQ  a  lieo 
was  approved  March  6,  1876.  Before  that 
time  Wc  had  do  statute  on  the  subject  tbat  was 
like  tbe  present  oD&  Code  1897.  §^  3101-8104. 
Its  provisiotu,  so  far  as  the  principlea  neces- 
sary to  be  dedded  In  this  case  are  coooeroed. 
ate  identical  with  tb(»e  of  Code  Iowa,  §g  3li80, 
3180, 3140,  3U1.  The  Iowa  Code  was  adopted 
in  1878,  three  years  before  our,  statute  was  en- 
acted. Tbe  comi^ete  Identity  of  language 
found  in  each  ot  tbe  systems,  on  tbe  points 
material  to  tbis  case,  demonstrates  that  our 
statute,  being  the  later,  must  have  been  copied 
from  tbe  Iowa  statute.  Such  identity  of^  ex- 
pression could  not  be  aoeideotal.  Tiie  sub- 
stantial re-enactment  of  a  statute  wbtcb  has 
been  construed,  and  has  aoouired  a  fixed  judi- 
cial consnructioo.  is  a  legislative  adoption  of 
the  eonstructioD.  8  Bricfcell.  Dig.  p.  749,  ft  16. 
Seven  of  our  decisionfl  are  ctt«n  in  flavor  of 
tbis  principle.  OetduU  v.  AiUn,  84  Iowa,  559.. 
Was  dedded  in  1873.  fourVears  before  our  stat- 
ute was  enacted.  The  Iowa  statute  was  of 
force  befote  that  time.  Code  Iowa,  1851. 
^  981  0f  Mf.  Tbe  Iowa  |oaae  was  oot  diati^ 
guisbable  io  purpose  or  prindple  from  tbe  one 
we  have  in  hand.  .  The  court  said:  "In  tba 
esse  of  a  mortgage  npoo  land  at>d  the  build 
ings  thereon,  made  before  the  mechaoics*  lien 
attach^  tbe  mortvagee will  bold  the  properly 
as  BgaiMt  tbe  mecfaaoic. .  How  is  it  when  im- 
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pioTmieDlB  Id  the  way  ot  addltiom  or  lepatra 
to  tbe  buildiDg  are  made  after  such  mortgage? 
The  morteage  btods  tbe  bouae;  the  Improre- 
meota  of  tbe  character  indicated  become  a  part 
of  the  house,  and  are,  aa  it  were,  iocorporated 
with  it.  After  tbe  improvemenia  are  made, 
tbey  do  not  remain  separate  and  diatioet  from 
tbe  buildinr.  They  have  lost  tbeir  diattacUve 
character;  the  boaae  iocludea  them;  tbey  are  a 
part  of  tbe  house;  tbe  mechanics'  lien  cannot 
defeat  tbe  mortgairee'artgbt;  and,  for  the  same 
reason,  section  18S0  doeis  not  apply  to  such  a 
case.  That  section  simply  provides  that  a  me- 
obaolca'  Uen  for  work  or  materials  furnished 
to  erect  baildfaiga.  after  tbe  execution  of  a 
mortgain  on  tbe  land,  ia  a  paramount  Hen 
against  tbe  buildings,  but  Is  not  a  lien  on  tbe 
land.  But,  If  the  mortgage  covers  the  build- 
ing, tbe  mecfaaolc  cwnot  enforce  his  Hen 
against  it,  and  oauae  it  to  be  sold  and  separated 
from  tbe  bind.  These  Ttews,  we  think,  are 
based  upon  aound  principles,  and  lead  to  equi- 
table ranlls.  Should  a  coBtraiy  doctrine  pre- 
vail, it  would  be  within  the  power  of  a  mort- 
gagor to  ruin  tbe  security  of  hia  creditor  by 
iDaklng  improvements  upon  the  baildlng  cov- 
ered by  his  mortgage,  whicb.  In  fact  end  in 
law,  would  but  become  a  part  of  the  buildf  ng 
Itaelf.  Tbe  case  before  us  aBrvea  to  illua^te 
the  injustice  of  suoh  a  rule.  Another  story  is 
added  to  a  house  already  bound  by  the  mort- 
gage. The  story  cannot  be  separated  from  tbe 
house:  it  la  a  part  of  it.  It  would  be  a  great 
hardabip  to  the  mortgagee  to  permit  bis  secur- 
ity to  be  defeated  or  impaired  bv  tbe  act  of 
(lie  mortgagor  in  Ihus  adding  to  Iiis  building. 
Tbe  mecbanic  or  materialman  cannot  com- 
plain. He  had  notice  of  Ifae  mortgage,  and 
knew,  or  was  bound  to  know,  tbe  purposes 
for  which  tbe  materials  were  furoisbed  or  work 
was  done  by  him," 

The  lan^nafre  copied  Is  taken  entirely  from 
OhiefJusttee  Beck's  oprinioD,  on  a  statute  from 
which  ours  was  in  substance  copied,  and  In  a 
case  from  which  ours  is  not  distlngulsbable  in 
principle.  Is  there  any  bitch  or  faalty  link- 
in  the  reasoning  of  OhtefJmUee  Beckf  Can 
it  be  answered?  As  I  understand  tbe  opinion 
of  my  Brother  Coleinan,  be  concedes  that 
Wimberley's  mortgage  has  an  older  and  pw- 
amount  lien;  and  he  does  not  contend  tbat  tbe 
mecbanic  or  materialman  can  ctelm  a  lien  for 
tbe  value  or  agreed  price  of  the  aatertals  and 
work  put  ioto'lbe  bouse.  '  Their  lien  extends, 
according  to  bis  views,  only  to  the  enhsoee- 
ment  of  price  caused  thereby,  which  tbe  bonw 
and  other  properly  covered  by  the tnori gage  will 
bring  when  put  to  sale.  Now,  how  is  tbu  to  be 
ascertained?  Tbe  bouse  moat  needs  be  sold 
HB  an  entirety,  and  hence  tbe  sale  will  furolsb 
no  data  for  determining  the  enhancement  of 
price.  Is  it  to  be  ascertained  by  a  reference, 
and  on  opinion  evidence?  Is  it  just  to  a  para- 
mount Itenee,  nay,  is  it  lawful,  locarveont'of 
his  security  a  junior  Incumbranoe,  placed  ther« 
without  bn  knowledge,  and  wliboot  his  oon- 
sent,  and  to  fix  its  value  or  amount  on  testi- 
mony sueh  as  this?  The  statute  gives  » lioi— 
a  luntor  lien— for  tbe  value  of  tbe -materials 
and  meclinnfcal  labor,  and  it  gives  It  for  tte 
whole  value.  It  gltesit  in  no  other  form.  In 
a.  cose  lilte  this,-  that  lien  is  on  tbe  equity  of 
redemption,— Mulford's  owno^tpof  thcprop- 
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erty.  On  what  prinolplaou  tbat  Ken  be  tnns- 
f<»Baed  into  a  lien  on  the  whole  pn^Mrty  tor 
tbe  enhanced  vahie  imparted  to  it  by  tbe  ma- 
terial and  workmaasbip  furnished,  and  tbtt 
lien  made  enforceable  pariptmu  with  tbeolder 
mortgage  Iten?  Tbe  atttute  coofera  no  such 
Uen,  and  provMea  no  mafcUnery  for  carvbg  it 
out.  No  adjudged  case  can  he  found  wbliA 
justifies  such  |Ht>ceediDg  trader  a  statute  like 
ours.  The  nilnois  eaaea  died  by  my  Brother 
Coleman  are  rested  on  the  eiprees  laogusge 
of  their  statute,  wbidi  directs  in  what  manner 
tbe  lien  for  repaita  most  be  enfmced.  Tbat 
court  simply  fcOIowed  tbe  stetnte  of  tbat  Stale. 
We  have  noaneh  atnttite,  andTet  Uwinajori^ 
opinion  of  my  tvothoa  Mppltea  the  omitted 
clause,  and  cooatniea  our  statute  as  if  it  woe  a 
copy  of  tbe  IIHnoia  sistute. 

An  addliitmal  argument:  Wboi  an  entirriy 
new  building  or  k^rovemenl  ia  erected  at  the 
inatance  of  tbe  mortgagor,  m  land  previonaly 
mortgi^Bd  by  him,  the  statale  deetauraa  a  lim 
in  war  of  the  mechanic  and  malerialtnan, 
and  the  extent  of  it.  It  la  on  tbe  building  or 
immovcment  so  erected  wbldi  may  be  sold 
and  removed  from  the  premises.  This  is  tbe 
remedy  girea  by  statute,  and  itgives  no  other, 
except  a  lien  on  tbe  mortgagor's  eqaity  of  re- 
demption. It  is  mantftet  that  the  lien  to  tbe 
bulMiteff.  with  tbe  right  «o  sell  ud  lemove  it, 
would  in  most  cases  be  vary  inadequate  secar- 
i^.  All  men  know  that  tiie  sale  of  a  build- 
ing,—even  of  a  frame  building,— it  tbe  pur- 
chaser be  required  to  remove  it  from  the 
premises,  would  yield  only  a  fractira  of  ibe 
value  of  tbe  materials  and  workmausbip  em- 
ployed in  its  coDstrudion;  and,  if  tbe  butkilDg 
were  of  bride,  this  diaparity  would  be  much 
greater.  Yet  it  ia  manifest  that  in  case  of  so 
entirely  new  building,  on  land  preriously 
mortgaged,  sale  and  removal  would  be  tbe 
only  means  of  enforcing  tbe  lien  of  tbe  me- 
cbanic and  materislmna.  This,  because  this 
siaiute  wbl(A  seo^  tbe  Uen  ^vea  Ibis  reia* 
edv  for  Ita  enforcement.  Now,  under  tbe 
opinion  of  the  majority  of  the  court,  Ibe  ri^bt 
and  remedy  for  repairs  put  on  a  buUding  which 
was  on  the  premises  at  tbe  date  of  tiie  mort- 
gage would  be  much  more  compensating— 
much  more  nearly  adequate— than  if  tUe  ctsim 
were  for  an  improvement  entirely  new.  Cm 
the  Legislature  have  intnded  tina  advutags 
to  bim  who  only  repairs  an  old  building  om 
tbe  materialman  and  mediQoie  who  furDi«b 
materials  and  construot  a  new  one?  Did  tbe 
Legislature  intend  to  give  to  tbe  builder  tbis 
inadequate  comp^naatitHi  for  an  imf>roveineDt 
entirely  new,  and  leave  it  to  the  courts  to  se- 
cure to  tbe  repairer,  by  interpretation,  a  fall 
qnanivm  taldtat  for  what  he  nuy  have  added? 
The  present  proceeding  is  in  equity.  Tbe 
very  nature  of  tbe  relief  gmnted  in  tbe  major- 
ily  oirfaion  in  this  case  forbids  tbat  it  ibsll  or 
can  be  awarded  in  any  court  oUier  than  oae 
bavinsT' chancery  joriamotion.  Liens  secitred 
to  mechanics  and  materialmen,  under  oar  itst- 
utP8,are  caiforeeable  In  «qaitT  only  "wbeotbe 
amovnt  claimed  ia  not  lesa  than  one  hundred 
donara,"  unleat  a  speolal  gronnd  of  eqnity  ja- 
risdiotiou  is  allewa  and  proved.  Onoe  iM, 
^  aOie.  X  have^wn  «bat  the  complaiDant  is 
without  aeffiUance«f  equitable  right  tooanpri 
Wimberiay  to  foraidoae  hla  mortgage,  and  ham 


Digitized  by 


1881. 


Kinsr  T.  FonsR. 


lbus  sboWD  that  the  pteseot  bill  Is  vitbont 
"special  ground  of  equitable  Jutisdlctloo," 
Can  It  belfiat  tbe  I^egMature  tnteaided  to graot 
tbe  special  relief  my  brathets  bare  awarded  to 
complalooDt  Id  this  cue,  wben  the  value  of 
the  repaits  amouots  to  $100  or  upwards,  aud 
to  withhold  U  when  it  falls  below  that  sum? 
Would  there  be  aoy  justice  in  socb  discrimi- 
nation? We  preaume  the  Legislature  intended 
to  deal  equally  and  fairiy.  and  hence  should 
not,  by  ioierpretatlDD,  altetch  this  purely  stat- 
ttioiT,  y^  benefldal,  qnlem  to  consequences 
tbe  Legialsture  did  not  express  and  eouM  not 
have  iuleoded/ 

I  summarize  my  own  conclusions;  Firtt.  At 
tbe  Ume  when  tbe  materials  and  workmanship 
were  furnished  In  this  case,  Wimberley's  mort- 
irage  was  on  record.  Tbis,  in  law,  was  tbe 
oame  as  if  tbe  materialman  and  mechanic  bad 


had  actual  notice  of  the  mortgage,  and  that 
Hulford's  ownership  was  only  an  equity  of  re- 
dempttoo.  iieeond.  Hw  materiumaa  and 
meenanic  each  acquired  a  lien,  but  it  was  In- 
ferior to  Wimberley's  Hen,  and  bound  only 
MulfOTd's  equity  of  redemption.  Third.  Tbe 
only  remedy  or  recourse  left  to  tbe  material- 
man and  mecbenic  was  the  right  to  redeem 
from  Wimberlev  by  paying  off  the  older  in- 
cumbrance, ana  then  enforaog  the  collectiTe 
liens  for  their  benefit;  or  they  could  have  en- 
forced tbeir  claim  agdiwt  Hulfbrd's  equitr  of 
redemption;  or  tbe^  could  await  Wimberley's 
foreclosure,  and  claim  payment  out  of  tbe  sur- 
plus, should  anything  be  lef^  It  is  my  con- 
clusion that  the  decree  ta  tbis  case  should  he 
rsTMied,  and  the  bill  diemland. 

doptoii.  J.,  ooncurs  In  tbb  iqrinioo. 


KHODE  ISLAND  SUPREME  COURT. 


George  J.  EIRBY.  by  Next  Friend, 
o. 

Samuel  J.  FOSTER  «t  al. 
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Aa  MMnlt  en  mi  emplo7«  to  xvoorer 
money  ▼olnntajrllgr  ^Ten  him  to  pay 

other  tielp  to  not  Jottlfled  by  his  refntal  to  use  ft 
as  dlceoted  and  bis  claim  of  tlgbc  to  retain  It  In 
order  to  make  good  adeduDtion  from  bis  wagee 
which  he  olauus  to  have  been  unlawful 

(JUlr  SB,  im.) 

EXCEPTIONS  by  defendants  to  rulings 
made  by  the  priding  juatioa  i»poo  tbe  trial 
of  an  action  brought  to  recover  damages  for  an 


alleged  assault  and  batte^  which  resulted  in 
a  judsment  in  favor  of  pfalntiff,  and  applica- 
tion for  a  new  trial  of  «acb  actloo.  Osnruled. 

Tbe  facts  are  stated  in  tbe  opinion. 

Meuri.  Charles  A.  WUaonandThomM 
A.  JenckeSt  for  defendants: 

Wben  an  article  Is  delivered  to  a  servant  by 
his  master,  tbe  servant  becomes  verted  with 
tbe  custody  merely,  wfaOe  tbe  master'  retains 
the  possearioD  in  himself,  and  tbe  aermtnt  may 
be  guil^  of  trespass  and  larceny  in  fraodn- 
lentlv  converting  tbe  same  to  his  own  use. 

8  flussell,  Crimes,  9tb  ed.  cbap.  18,  p.  882; 
3  Bishop,  Crim.  Law,  7th  ed.  $  824:  Wharton, 
Grim,  h^vf,  8th  ed.  art.  956,  et  ma.  :  Uay, 
Crim.  Law.  artsi  97,  98,  158. 


NOTB.— .dlmautt  in  rtrxtptwe  «f  prr'terty- 

Tbe  right  to  use  toroe  to  retake  one's  pertonal 
property  trom  tbe  poneaelcHi  of  anotber  Itas  beeo 
afflrmed  In  wme  coses  and  denied  in  other*  wttbout 
Glearlr  ihowittx  anjr  rule  of  deolstoa  by  which  the 
cases  can  be  harmoalaed,  while  tho  rules  of  dcolikm 
wbieb  ttaey  state  do  not  exactly  barmoaiae.  Thus 
it  la  sold  OD  one  side  that,  one  from  wbom  property 
hasbeeu  wrongtullytakeajDay  regain  btomomOa- 
tarlly  Interrupted  possession  by  reasonable  force 
short  of  wDuadlagr  or  the  use  of  a  dangevous  weap- 
on, especially  after  a  demand  for  its  return.  Com. 
V.  Donahue,  2  !<.  B.  A,  MB,  118  Hasa.  «e. 

On  tbe  other  aide,  it  to  said  tliat  uotess  personal 
ivoperty  to  seised  foroiUy  tbe  owner  basaTl#litto 
do  Qo  more  than  lay  his  beads  seMly  on  the  wrong- 
doer to  reoovar  it,  Sorlbner  r.  Beat*.  4  Dealo, 
418.47  Am.  Deo.  £86. 

Alan  that  force  cannot  l>e  used  to  r^ain  posaca 
slon  of  property  which  to  In  the  peaoeaole  pseses- 
slon  of  another  no  matter  which  baa  tbe  better 
right  to  it.  Bobb  V.  Boeworth,  Utt  SeL  Gas.  fll, 
12  Am.  Deo.  X18. 

And  again  that  the  owner  of  property  eannot  tuy 
force  take  ttteHn  tbe  peaoeablethouiA  wrongful 
poneaston  of  another.  Huppert  v.  Morrison,  27 
Wto.  8BB;  Andre  V.  Johnson,  8  fitackf.  873. 

mtm /sres  cAowiMe. 

Butaeompartoon  of  the  oaaea  shows  that  where 
force  has  been  jnsttfled  In  retaking  property,  the 
pn>perty  bad  been  obtained  by  tbe  otlivr  party  by 
f<ffce,  fraud  or  wrongful  and  lawtev  trespass,  or 
else  has  been  momentarily  intrusted  to  tbe  other 
party  for  examination  merely.  In  all  these  oaaea 


there  was  a  wrongful  taking  or  else  a  posseaklon 
which  waaln  effect  frauduleot,  tbns: 

As  much  force  as  to  neonanuy  may  be  used  to  re- 
tain one^  property  whhdi  a  trespasser  has  ob- 
tained posaeeslon  of  and  to  trylnfr  to  carry  away. 
Gyre  v.  Culver,  47  Barb.  68^  Johnson  v.  Perry, 
W  Vt.  70S,  48  Am.  Rep.  626. 

Or  to  restot  an  unlawfuX  attempt  to  drive  away 
defendants  cow  from  hta  close.  Polkinhom  v. 
Wright.  B  Q.  a  187. 

Such  force  as  to  necessary  may  be  Juatlfled  Jo  re- 
taking windows  which  a  person  has  taken  and  to 
onrrytng  away  without  rigbt.   8taM  V.  SHot,  11 

8orv«ntaaxe]uBtllledhi  using  neoeamiy  foroe  to 
retake  rabbits  from  a  treapasser  who  baa  shoi  them 
on  liie  master's  premises.  Blades  v.  Hlggs,  10  0.  B. 
713,30  L.J.aP.3U. 

One  whose  chattel  is  wrongfully  taken  from  Us 
poflsenloD  may  retake  it  using  no  more  foroe  tban 
to  necessary.  Hopkins  v.  Dickson,  GS  N.  H.  2S& 

It  to  a  good  defense  to  an  assault  that  it  was  made 
to  recover  money  of  which  aootber  bad  fraudu- 
lently obbUned  poooesotco  with  intent  to  apply  It 
on  an  eMCetjon,  Anderson  v.  State.  6  Baxt.  808. 

One  may  use  snob  foroe  as  to  neoessary  to  retake 
a  paper  whiob  another  wbom  he  has  allowed  to 
take  It  to  read  to  undertaking  to  oanry  away. 
Baldvm  V.  Hayden,6 Onnn.  tf& 

Anoffloer  may  take  aww  a  aearcb  warrant  from 
one  who  refuses  to  retnm  It  after  being  allowed  to 
take  It  to  read.   Bex  v.  Ulttoa.  aOar.  it  p.  31. 

Force  may  be  used  to  retake  pvoper^  from  a 
purobaaer  who  has  'Obtained  possession  of  It  by 
ftaud  and  to  overtaken  while  carrying  It  away. 
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TblB  doctrine  appUm  eqaftOy  dvfi  »  to 
orimin*!  cum. 

Holntes,  Con.  Law.  pp.  22A,  237,  ami  cases 
olted  under  note  as  fol)owB:  Moore.  pi. 
892;  Blo$$  v.  IMma/t,  OweD,  53;  Hrymer  v. 
.4f/ti>w,  1  H.  Bl.  181,  184;  i«<tfe»  v.  7^rf«, 
V  .Mas.  104.  6  Am.  Dec.  45;  DHUmAatk  v. 
Jmmte,  1  Cow.  204;  PeopU  t.  Mager,  16  Barb. 
863;  I  Gray,  Select  Cases  oo  Property,  pp. 
8S4.  885:  Dice;.  Pariieo,  358;  Uopkinton  v. 
Qibaon,  2  Smith,  202;  Follocb,  Torts,  «277; 
Btepben,  Crim.  Law,  p.  217;  1  CWity,  PL  let 
ed.  170;  Addifloo,  Torts,  6tb  ed.  538,  aodcasea 
cited  uDder  note  b. 

The  plaiotift  acquired  bo  pofiaeastoo  of  the 
money  as  against  tbc  defenaiim,  erea  by  his 
aHsertlon  of  an  advMse  «laim  to  it,  as  be  bad, 
ai  tbe  lime,  tbe  mere  custody,  and  the  owner 
bad  tbe  poesesaioo '  and  inmedtately  reaisted 
tlie  assertion  of  tbe  plaintiff's  wioogfiil  claim. 

Btada  V.  hiffffg,  10  C.  B.  N.  B.  718;  Bald- 
tein  V.  Hayden,  6  Codd.  458. 

A  person  may  defend  property  of  wbidi  be 
lias  the  posse^^sion. 

Bigelow.  Torts,  106;  Chtff  r.  Miitual  Ben. 
L.  Int.  G».  18  Allen,  808,  99  Mass.  817;  1  Water- 
man.  Trespass,  art.  1  Addison,  Torts,  6t1i 
ed.  art.  148;  3  Bishop,  Grim.  Law,  7th  ed, 
'  ait.  87. 

Tbe  money  was  never  delivered  Into  the 
fdaiotiff'i  pmseastou  and  his  itssortlon  of  his 
wrongful  claim  to  It  was  a  taking,  against  tbe 
defeDdaiil'a  will,  of  moner  of  wbich  tbe  de- 
fendant bad  possessinn.  The  defendant  was 
therefore  warranted  in  Immediately  following 
it,  and  ia  nsing  aofBtdent  force  to  regdn  tbe 
poBwssioo. 

Biadet  v.  Bigm,  10  C.  B.  N.  8.  7l«i  Bald- 
win T.  Sayden,  0  Conn.  458:  Com.  t.  MeOae, 


19  Gray,  9*1:  BbUe  t.  JRM,  11  N  H.  546;. 
Mnavn  Fury,  66  Vt  708,  Am.  Rhl 
836.  See  also  (fgrt  r.  Gutter,  47  Barb.  592; 
GfM^n  V.  Avmt,  39  Coon.  588.  68  Am.  Dec 

410. 

Defendant  was  jHstlfled  In  using  some  force 
to  immediately  repossess  hfaiself  of  bis  pr'^' 
nty.   Whether  be  used  a  reasonaUe  amou... 
or  not  was  a  qoeatfon  for  tbe  Jury. 

Com.     €^k^  3  Met.  28. 

Whether  the  pfaitMiff  acted  with  a  framlv- 
lent  intent  was  aqnestlon  of  fact  Tor  the  jur^. 
>  ifordy  T.  fHmpmm,  36  N.  C.  183;  Chenerg  f. 
Palmer.  6  CoL  119,  65  Am.  Dec.  498;  Dot 
Manning,  9  East,  S9;  Proffatt,  Jury  Triah. 
art.    866;    Uunt^ger   v.    Unrper,  44  P» 

ao«. 

If  this  fmndolent  intentkm  was  found,  tlwn 
under  our  statute  (Pttb.  Stat.  chnp.  KM,  §  IS;, 
the  plaintiff  would  be  gaf)^  of  laTceny;  and 
also  St  common  law. 

2  BrusellioD,  Crimes,  chap.  10;  2  ^bop, 
Crim.  Law,  cbap.  iS;  B^.  t.  Bunte,  1  Foat.  t 
F.  528;  B^,  T.  HoUote  ty,  3  Coi,  Cr.  Caa  241: 
Reg.  r.  JfftdOeton,  13  Cox,  Cr.  Caa.  260;  Qm. 
V.  (yMatley,  97  Mass.  5H4:  Com.  v.  Berrg,  » 
Mass.  428,  90  Am.  Dec.  7*7. 

A  detention  of  the  plaintiff  by  the  defen'ltnt, 
if  bis  act  was  crinunnl,  until  be  could  te 
banded  over  to  tbe  proper  authorities,  «t» 
warranted. 

Addison,  Torts,  chap.  12,  p.  700,  g  3. 

A  man  isjosllfled  in  retaKin|:  bfs  propeitj 
lakeu  from  him  by  trickery,  dence,  etc. 

An^aon  v  Btaie,  6  Baxt.  608;  Itodgedea  v. 
Subbam,  18  Vt.  504.  46  Am.  Dec.  107. 

Mr.  Stephen  A.  Cooka.  Jr^  also  for  d^ 
(endabts. 

'  Mr.  Edward  D.  Baaaett  for  pUlatlfl. 


Bodsedeo  v.  Hubbard.  18  Vt.  Mt, «  Am.  Deo.  IVT. 

Tl^  Is  an  exoeptlonallr  stroay  case  as  the  pos- 
seeslcn  was  stimniderecl  to  tbe  porohaser  on  Ms 
tnmdolent  ropieaootattooaot  aolTeDor. 

Wh$n  force  not  allowable. 

If  tbe  CTMS  cannot  be'  entirely  reconciled  ft-  wfll 
he  seen  at  least  ttiat  tbe  following  oaees  for  the 
most  part  mvolve  an  element  of  disputed  right  to 
tbe  poasesslon  of  tbe  properly.  wMch  Is  wanting  In 
tbe  cases  collected  In  the  preceding  division. 

A  person  cannot  forollrir  take  exempt  property 
away  trom  an  offleer  who  has  levied  on  It.  BhnsT. 
Reed.  12  B.  UM.  SI. 

An  assault  to  rescue  a  bull  from  one  drlvfaie  htat 
to  a  pound  iMoause  he  was  found  trespoialBff  Is  not 
justlflatria  Oreenv.Goddard.S6alk.e4a 

60  a  «ow  taken  up  wblle  treapasvlnr  and  lield  in 
peaoeable  pocncaolon  cannot  be  retaken  by  foroe 
wbetber  the  drtentlon  was  lawful  or  not.  Barnes 
V.  Hartlu, »  Wis.  SKK  8S  Am.  Dea  era. 

And  an  assault  on  a  field  driver  to  reCake  cattle 
taken  up  by  talm  while  at  larfKe  lo  a  highway,  fa  11- 
letral,  even  if  be  demanded  ilicfral  fees  as  a  condi- 
tion of  gtvlnff  it  up.    Own.  v.  UoCtne,  16  €ray,  tST. 

A  refaHil^f  a  pereon  so  give  up  a  mare  wblob  be 
Is  rtdtnff  to  one  who  claims  ber  doee  not  ]u«ttfy  an 
<«esattlt   Meoflrix  T.  emte.  SO  Ala.  I4H. 

One  wbo  bos'let  a  hone  for  a  cortatn  ttnfe  to  go 
to  a  certain  pJaoe  oaonot  within  itMt  tlnae  retake  It 
from  tbe  talrer  alttwugb  be  was  Bolnir  to  another 
plaoe.  Lee  v.  Atkinson,  3  Oo.  Juc.  XSS. 

In  another  ease  tn  Which  latcu  ta  retaktnsr  u 
■bone  was  beU.  unlawfuli  the  ulrcupiataiteea  are 
notsbowo^aBdtharowaS'meialy  as  allegation  that 
MUR  A.     -  '  ' 


plaintiff  had  the  horse  tortiously  to  bis  possosioa 
tn  tbe  street.  Andre  v.  Johnson,  S  Bhokf.  STB. 

So  an  assault  to  obtata  posscaion  of  a  thw 
claimed  by  both  patttee  is  ontawful.  Bobbr. 
Boawmtt.  Lttt  SeL  OSB.  fli,  11  Am.  Dec.  «IL 

lihewlBaan  asaaaHtooMataaixawoa  aaotbw^ 
lead.  Httppmt  v.  MonrlsoB,  Sf  Wis.  SSL 

A  banksr^  otork  wbo  basoasbed  aebeok  and  Ud 
the  moner  therefor  on  the  oounter  eaanot  foret- 
tdr  retake  the  nmnertrmD  tiie  penoB  to  whom  be 
boa  paid  it  altbou^  be  has  made  a  mistake  in  ps7- 
ingtt,  Chambenv.  HlUer,3FDet.4F.att. 

Tbe  rale  laid  down  in  Bcribner  r.  Beaob,4  Deato. 
448, 47  Am.  Deo.  Sas,  althon^  not  reoooollable  wUb 
the  easea  wfcMi  Jostffy  force,  shouM  not  be  1*- 
ganMasOesBWMno  assault  to  reoaptafeyrer- 
ertrtaTOlved  in  that  ease,  bat  Instead,  an  asnntt 
OM  tbe  owner  of  an  artiole  wbo  roerely  took  bold 
of  It  to  take  it  from  one  who  bad  It  tn  btsbsixfe. 

It  fa  sDggested  In  tbe  light  «  almve  eomperimi 
of  authorities  that  tbe  role  naay  beftMysMeiltD 
be  tliac  peocnsary  force  to  reoapture  tpeifoaal 
property  is  oBowaUe  when  the  other  party  bas  mt 
pomcsslon  by  wrons  or  fraud  and  the  rl^tof  pot- 
senlon  Ja  not  tovolwd. 

Prtor  (ttmand. 

A  di'inaad  Bltouii]  be  paade  b^ore  attemptin*  to- 
take  personal  property  from  another  tj  torw. 
Dyk  V.  DoYoung,  85  DX.  App.  IK. 

Z)a«tiw.flf  rores. 

wiwtbar  foree  used  tn  the  rseatitar^f  proper^ 
M  excessive  or  not  is  a  qneatloo  tor  tba  JuiT- 
Uom.  T.  Buaahue.  2.U  H.  A.  Mt  Msas.  >»>;  ^ 
V.  Colveiv  a  Suhi  im.  a  A.  B. 
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Btin— ,  v.»  ddiveied  Ibe  <^al(ni  of  tfae 

co'trl: 

TbeplatDtiff  waiintheomploy  of  tbePfovi- 
(]«Doe  warebouse  Corapaoy,  of  wbich  the  dc- 
feoduit  Samuel  J.  fbster  was  tbe  agent,  aad 
bifl  aun.  tfaeotW  defeadaQt,  an  etn^oy&  A 
8um  of  $50^  batouginK  to  the  corporation,  had 
been  lost;  for  whifin  the  plaititiEf,  a  book- 
keeper, was  behl  responsible,  and  the  amouot 
waa  deducted  from  bis  pay.  On  January  30, 
18*48,  Hr.  Foster  banded  the  plaintiff  some 
money  to  pmr  the  heilp. .  The  plaintiff,  acting 
under  tbe  advice  of  counsel,  took  from  this 
money  tfae  amount  due  bim  at  tbe  lime,  io- 
cliidiug  what  had  been  deducted  from  bis  pay, 
put  it  into  bki  pocket,  and  retunied  the  balance 
to  Mr.  Foater  saying  bebadreoeiTed  bia  pw 
and  was  fping  to  leave,  and  that  be  did  thla 
under  advice  of  couna^  The  defendants  then 
seized  tbe  plaintiff,  aud  attempted  to  take  the 
money  from  him.  A  struggle  ensued,  in  which 
tbe  plaintiff  claims  to  have  received  injury, 
fox  which  this  suit  is  tvpugbt.  Tbe  jtiry  hav- 
tug  returned  a  verdict  for  tbe  pbuniiff,  the  de- 
fenduita' petition  for  a  new  trial  od  exceptions 
to  tbe  niliDgt  and  refusals  to  rule  of  tbe  pre- 
aiding  justice.  It  is  unnecessary  to  repeat  tbe 
several  ezceptioDS,  since  they  involve  subeian- 
tiallv  but  one  question,  via,,  whether  the  de- 
feocnntt  were  justified  iu  tbe  use  of  force  upon 
the  plaintiff  to  retake  tbe  money  fron  hkn.  As 
tbe  defendants  only  pleaded  the  general  issue, 
all  requests  relating  to  justificath>n  might  prop- 
erly have  been  refused  on  that  ground.  1 
Cliitty,  PI.  •201;  SGrccnl.  Ev.  ^92.  The  case, 
however,  having  been  tried  upon  the  defense 
of  jubtificalinn,  we  will  consider  tbe  exceptions 
as  I  bough  that  defense  had  been  pleaded.  The 
defendants  contended  that  the  relation  of  mas- 
ter and  servant  subsisted  between  tbe  plaintiff 
and  Samuel  J.  S)oster,  the  muoagerof  the  ware- 
house, whereby  possession  of  money  by  the 
plaintiff  was  constructively  possession  by  tbe 
manager  acting  in  behalf  of  the  company;  and 
that,  the  money  having  t>ecn  delivered  to  tbe 

ElaioLiff  fur  tbe  specific  pMrpose  of  paying  tbe 
rip,  bis  coaversmo  of  It  to  nis  own  tue  was  a 
wrongful  conversioQ,  amountine  to  embezale- 
ment,  which  justified  the  defendants  in  usinjg 
force  in  defense  of  tbe  property  under  their 
charge.  Unquestionably,  if  one  lakes  another's 
property  from  bis  possession,  without  right  and 
against  his  will,  tbe  owner  or  person  in  cbt^ge 
may  protect  bis  pwsessloiQ.  or  retake  theprpp- 
eny,  by  tbe  use  of  necessary  force.  He  is  not 
bound  to  stand  by  and  submit  to  wrongful  dis- 
poMession  or  larceny  when  he  can  stop  it,  and 
be  is  not  guilty  of  assault,  in  thus  defending  his 
right,  b^  using  force  to  prevent  his  pn>perty 
from  being  carried  away.  But  this  right  of 
defenseand  recapture  involvestwo  thing:  firtt. 
poBsessIon  by  the  owner;  and  second,  a  pnrely 
wrongrul  taking  or  conversion  without  a 
claim  of  right,  if  one  has  ioirusted  his  prop- 
erty to  another,  wbo.  afterwards,  honestly 
though  erroneously,  claims. it  as  his  own,  the 
owner  has  no  right  to  retake  it  by-  personal 
force.  ICiie  has,  the  actions  of  replevin  and 
trover  in  many  casesare  of  little  use.  Tbelaw 
does  not  permit  parties  to  talte.the  settlement 
of  conflicting  claims'  Into  tlieir  own  hands.  It 

fivra  the  n^lflvf  defense,  but-pot  of  redress, 
be  circumstances  may  be  exaspeiatli^;  the 
14  L.  K.  A. 


ramdy  at  law  may  seem  to  be  inadequate;  bat 
still  tbe  iDjared  party  cannot  be  arbiter  of  bis 
own  claim.  Public  order  and  the  public  peace 
are  of  greater  consequence  than  a  private  right 
or  an  occaidonal  harilsbip.  Inadequacy  of  rem- 
edy is  of  frequent  occurrence,  but  It  cannot  find 
its  complement  in  personal  violence.  Upon 
tbcse  grounds  the  doctrine  contended  for  by 
tbe  defecdauts  is  limited  to  tbe  defense  of  one's 
possession  and  tbe  right  of  re<»pture  as  against 
a  mere  wrong  doer.  It  Is  therefore  to  be  Doted 
in  this  case  that  tbe  money  was  In  the  actual 
posseenlon  of  the  plaintidf,  to  whom  it  bad 
been  intrusted  for  the  purpose  of  .paying  help, 
who  thereupon  claimed  the  right  to  appro- 
priate it  to  his  owu  payment,  supposing  he 
might  lawfully  do  s6.  Conceding  that  tbe  ad» 
vice  was  bad,  nevertheless,  upon  such  appro* 
priation,  the  plaintiff  held  the  money  adversely, 
as  his>}wn,  and  not  as  the  servant  or  agent  of 
tbe  company.  If  his  possesion  was  the  com- 
pany's possession,  then  the  company  was  ndt 
deprived  of  its  property,  and  there  could  be 
neither  occasion  nor  justification  for  vledenee. 
Pcmession  by  tbe  company  would  be  con- 
structive merely,  which  would  cease  when  the 
plaintiff  exercised  dominion  and  control  on  bis 
own  behalf  under  an  honest  claim  of  right.  It 
is  only  in  this  wav,  in  many  cases,  that  conver- 
sion is  establif bed.  Having  tbus  appropriated 
tbe  iDonOT  to  himself,  it  is  ureed  that  the  act 
amounted  to  emiiezzlemeoi,  Mufcbjosttfledtbe 
intervention  of  tbe  defendants  to  prevent  the 
consummation  of  tbe  crime.'  We  do  not  think 
this  is  so,  Tbe  plaintiff  stated  what  be  had 
done,  and  the  grounds  upon  wbich  he  claimed 
tbe  right  to  do  It,  banding  back  the  balance 
aliove  what  was  due  him.  A  coniroversy  fol 
lowed.  Ue  started  to  go  out,  but  was  stopped 
by  tbe  defendants,  and  then  the  assault  took 
place.  The  sincerity  of  the  plaintiff's  belief 
that  he  had  a  rljiht  to  retain  the  money  is  un- 
questionable. Hence  as  stated  in  Glnffy.  Mut- 
ual Ben.  L.  Im.  Co.,  18  Allen,  SOS,  cited  by  tbe 
defendants,  even  a  forcible  taking  of  property, 
"if  done  under  an  honest  claim  of  right,  bow,> 
ever  Ht  foanded,  would  not  oonttitate  crlmb 
of  robbery  or  larceny;  because  when  a  party 
sincerely,  though  etroneously,  believes  that  be 
is  legally  justified  in  taking  property,  he  Is  no( 
guilty  of  the  felonious  intent  which  is  an  essen 
tiai  iugredient  of  tbese  crimes." 

In  the  most  favorable  view  of  tbe  case  (or 
the  defendants,  the  plaintiff,  having  obtained 
tbe  money  by  no  crime,  misrepresentation,  or 
violence,  nor  against  the  will  of  its  owner,  re- 
tained itwrongfully.  In  such  c&«e9  tbe  rule  is 
clearly  staled  In  Blin  v.  Joknwn,  78  N.  T.  529: 
"The  general  rule  is  that  a  right  of  property 
merely,  not  joined  with  the  possession,  will  not 
justify  tbe  owner  in  committing  an  assault  and 
battery  upon  the  person  in  possession,  for  tbe 
purpose  of  regaining  possession,  altbougb  the 
possession  is  wrongfully  withheld."  See  also 
Harris  V.  Siareo,  16  6.0.  STSi^BorMV.  Martin, 
15  Wis.  240.  82  Am.  Dee.  670;  Awfrw  T.  Johm- 
ton,  6  Blackf.  875. 

In  Com.  V.  MeCue,  16  Gray,  226,  it  was  held 
that  an  owner  of  cattle,  which  had  been  taken 
up  by  one  who  claimed  to  be  a  field  driver,  had 
no  r^ht.to  commit  ^  assault  in  retaking  bis 
property,  even  thouch  tbe  complainant  acted 
only  «B  an.offlcer  de^^,  ud-deaanded  tllegaA 
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fees.  Bat,  It  Is  gaid,  the  philotiff  was  aboat 
to  carry  away  the  money  a^nst  the  wUl 
of  the  owner.  DDdoubtedly  this  was  so;  bat 
tbis  is  true  in  every  case  of  wroogful  cod- 
TersioQ  of  property.  If  it  be  not  taken  against 
tbe  will  of  tbeowDOT,  it  cannot  be  retaken  by 
force,  but  only  by  the  usual  dvi)  remedy. 

The  defendants  cite  tbe  following  cases, 
which,  it  will  be  seen,  are  plslnly  distinguisbs- 
btefrom  tbecase  at  bar:  BUtdet^.  Oiggi,  IOC. 
B.  N.  8.  713.  This  was  on  demurrer  to  a  plea 
which  set  up  tbat  tbe  plainlifl  had  possession, 
wrongfully  and  against  the  will  of  the  owner, 
of  certain  property,  which  the  plaintiff  was 
about  to  carry  awar<  Tbe  plea  was  held  to  be  a 
good  justification  for  necessary  force,  npontbe 
assumed  ground  that  the  defendants  had  actual 
posaes^D  of  the  chattels,  which  the  plaintiff 
took  against  their  will.  In  Johnton  v.  Perry.  56 
Vt.  7(e,  48  Am.  Rep.  896,  and  Oyre  r.  Outver, 
47  Barb.  593,  there  was  no  claim  of  right  on 
tbe  part  of  the  plaintiff  to  tbe  property  be  had 
Uken.  laHo^fedenf,Httl-biwi.l9Vt.m,49 
Am.  Dec.  167.  tbe  plaintiff  obtained  the  prop- 
erty by  false  representations.  BtUtbein  v.  Hay- 
den,  6  Conn.  458,  apparently  sustains  the  de- 
fendant's contention  that  an  owner  has  a  rigbt 
to  retake  property  intrusted  to  another,  if  be 
la  about  to  carry  It  away;  yet  it  does  not 
pear  in  tbat  case  tbat  tbe  defendant  made  any 
claim  of  (itletothepaperio  question,  only  tbat 
be  supposed  he  bad  permission  to  take  It  away. 
State  T.  miiot,  11  N.  H.  640.  Is  in  tbe  Bame 
Une,  but  extremely  guarded  In  expreislon.  It 


appears  to  have  been  a  vtxj  sUgM  awault, 
which  the  court  was  quite  willing  to  jusiify, 
without  consideration  of  autborltiea  But  tbe 
court  says  the  right  of  recapture  of  property  la 
far  more  limited  than  that  of  its  defense,  and 
recognizes- tbe  question  whether  the  person 
removlDg  it  Is  a  men  wrong-doer  aa  one  of  tbe 
questioos  to  be  determined. 

The  defendants  object  to  tbe  charge  of  the 
court,  tbat,  where  a  person  bos  come  Into  tbe 
peaceable  possession  of  a  chattel  from  another, 
tbe  latter  has  no  right  to  retake  it  by  violeocc, 
whether  the  poesessioo  Is  lawful  or  onUwful, 
upon  the  grmmd  that  this  rule  would  fwerent 
the  recapture  of  pn^wrty  obiatned  by  inckeiT 
or  fraud.  The  inatruetum  moat  be  eonrideted, 
not  as  an  abstract  proposition,  but  with  refiw- 
ence  to  the  case  before  (be  \aTj.  Nothing  ap 
peared  to  show  that  the  money  had  been  pro- 
cured by  misrepresentation,  tnckery,  or  fraud. 
It  wasdeliverea  to  the  plaintiff  ▼olnotarily,  lo 
tbe  usual  ooarse  of  buaneia.  True,  under  tbe 
advice  of  a  lawyer  whom  he  bad  ootiauked,  the 
plaintiff  had  prevloualy  determined  to  apply 
the  money  to  his  own  payment  when  he  should 
receive  it;  but  this  did  not  make  thedritvery  it- 
self fraudulent,  bot  did  bis  intent  to  assert  what 
be  believed  lo  be  his  ri^t  make  that  Intent 
criminaL  We  think,  UMrafore,  with  reference 
to  the  case  as  U  stood,  there  was  no  error  In 
tbe  charge  as  given,  nor  in  tbe  refuaala  to 
charge  as  requeued. 


CAUFORKIA  8T 

Heni7  JAKIN.  Rnpi., 
t. 

L0in)05  &  8AK  FRANCISCO  BANK, 
Limited,  Appt. 

(  CaL  ) 

1.  A  daporttor  <»wes  to  Oe  iHuik  ibe 
&aty  of  oxHslmlnf  hda  Obecks  wtttiin  a 
reasoDRble  thne  after  tlier  are  returned  to  him. 
In  order  to  dtsoover  and  give  ootkie  of  any 

torgery. 

8.  A  depoator'fl  delay  Im  rmturnlmg  m 
fbrg«d  check  sent  him  by  th«  ImuUc. 

wbteb  had  paid  tt  and  obarged  It  up  to  bis 
aooount,  or  Id  slvtoff  notkw  fit  the  tortnry  atrer 
he  disooven  tt,  wlU  not  t>e  a  Meme  to  his  action 
;  against  tbe  bank  to  recover  tbe  amount  of  tbe 
nbeok,  onkas  tbe  bank  was  Injured  bg  the  delar- 

{Paiermm,  J.,  dlMm(>.) 
iNovember  U,  1801.1 

APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  for  the  City  and  County 
of  8an  Francisco  in  favor  of  plaintiff  In  an 
action  brought  to  recover  metiey  deposited  by 
plaintiff  with  defendant  and  paid  by  tbe  latter 
on  a  forged  check.  Affirmed. 


PREME  COURT. 

The  facts  are  stated  in  the  optnlon. 

Mr.  John  B.  Harmon,  with  Mr.  I>,  P. 
]3eUatap»  for  appdlant: 

When  the  Bank,  at  tbe  request  of  tbe  plain- 
tiff, balanced  bis  pass-book  on  September  4. 
18TO,  and  returned  It  to  hbn  vrlth  the  checks 
paid  as  Touchers,  he  was  under  an  obligation 
to  tbe  Bank,  from  the  nsaees  of  business,  to 
exBinlDelt,  or  have  it  examined,  witbiu  a  rea- 
sonable time,  sod  give  timely  notice  of  his 
objections,  if  any,  thereto;  and  If  be  failed  to 
make,  by  himself  or  agent,  such  examination 
and  give  such  notice,  and  If  the  Bank  was  not 
Id  fault,  be  was  estopped  from  questioning  tbe 
correctness  of  tbe  account. 

fveather  JQfta.  Nat.  Bank  r.  Morgan,  117  V. 
8.  96,  99  L.  ed.  Sll,  and  caws  cited;  Reding- 
ton  V.  Wood*,  45  Oal.  426,  427;  Weinttein  t. 
National  Bank  of  Jffferion,  69  Ter.  38;  Firwt 
Nat.  Bank  of  Qmncy  v.  Bicker,  71  III.  439, 
444;  Frank  v.  Ohnnieal  Nat.  Brnk,  84  N.  T. 
909;  Dana  v.  National  Bank  of  thg  Bepubtie, 
182  Blass.  166, 158;  Bardif  v.  Chempeake  Bank. 
51  Md.  601,  S4  Am.  Rep.  835;  Bank  of  United 
Statet  V.  Bank  of  Oeorgia,  28  V.  8.  10  Wheat. 
888,  6  L.  ed.  881:  3  Horse,  Banks  A  Bank- 
ing, 8d  ed.  407.  473,  478,  489  </  8  Far 
SODS,  Notes  A  Bills.  699.  600. 

Such  estoppel  does  not  depoid  on  whether 


Nont.-In  addition  to  tbe  exhaustive  dlscunlon,  I  bank's  llabllltr  for  pavmeat  of  forged  cheeks,  the 
In  tbe  two  opmiona  and  the  briefs  In  Hits  case,  of  notoi  to  Atlanta  Nat.  Bank  v.  Burke  (0«.)  2L.  B.  A. 
tbe  apGoUc  qaesaoB  lovolved  as  to  tbe  effeot  of  M,aiid  Depurft  Bank  v.  RvetteRaL  Bank  (Kyj  T 

Mar  tv  Aa  Oeposltair,  tee  alao,  leaetallr,  aa  to  « I L.  B.  A.  8«L   
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tbe  forger,  at  the  time  of  coramitliog  the 
forgery  or  since,  had  or  has  sufficient  properly 
to  meet  the  demands  of  the  Bank.  Tbe  right 
to  seek  aod  compel  restoraiion  and  payment 
firom  him  it,  ia  itself,  a  valuable  one;  and  it 
is  suffldent  If  it  appears  tbat  the  Bank,  by 
reason  of  tbe  npgligence  of  plaintiff,  wasjire- 
vented  from  promptly,  and  it  m^y  tw  effect- 
ively, exercislDg  that  right. 

Leather  Stfrt.  Nat.  Baijc  r.  Morgan,  $upra; 
Continental  Nat.  Bank  v.  National  Bank.  50 
N.  T.  685,  590;  KnigAtt  v.  Wiffen.  L.  R.  S  Q. 
B.  660;  Horse.  Banks  &  Banking,  3d  ed. 
%  478;  Bank  of  United  States  v.  Bank  of 
eeorgia,  28  U.  S.  10  Wheat.  844,  856,  6  L.  ed. 
838.  840;  Qloueetter  Bank  v.  Salem  Bank,  17 
Mass.  33;  Bedington  T.  Woodt,  45  CaL  4S4. 
435.  437,  428. 

Plaiatiff  was  under  obligation  to  tbe  Bank 
to  exercise  due  diligence  to  give  it  informattoo 
that  the  paymeot  of  the  check  was  unauthor- 
ized; and  tbis  included  not  only  diligence  in 

Slving  notice  after  knowl^ge  of  tbe  forgery, 
ut  also  due  diligence  in  discovering  tt;  and 
if,  by  tlie  exercise  of  due  care  and  diligence, 
he  could  have  discovered  tbe  forgery  soon 
after  September  4,  1878,  be  failed  la  hfs  duty, 
and  the  adoption  of  tbe  check  and  ratification 
of  its  paymeot  would  be  implied,  aod  the  Jury 
should  have  been  so  instructed. 

Retiington  v.  Woods  aod  Dana  y.  National 
Bank  i}f  the  Bepubtie,  supra. 

Mr.  H.  L.  Gear,  with  Mr.  W.  H.  Xi, 
Barnes,  for  respondent: 

A  bank  is  bound  to  know  tbe  signature  of  its 
depositor,  aod  la  guilty  of  negligence  in  fail- 
ing to  discover  a  forged  signature;  and  if  It 
pays  a  forged  check  out  of  tbe  depositor's 
funds,  without  tbe  authority  or  ratification  of 
tbe  depositor,  it  does  so  at  its  peril,  and  Is  lia- 
ble to  pay  tbe  amount  thereof  to  the  depositor 
upon  demand. 

Weimr  V.  Deniaoa,  10  N.  T.  75,  77,  61  Am. 
Dec.  781;  Morgan  v.  Bank  of  State,  11  N.  T. 
404;  Welsh  v.  Otrmaa  Amertean  BankJTS  N. 
T.  436,  39  Am.  Kep.  175;  Bank  of  British 
North  America  v.  Merchants  Nat.  Bank,  91  K. 
T.  106;  Frank  v.  Chemical  Nat.  Bank,  84  N. 
T.  213, 314.  88  Am.  Bep.  501;  Nat.  Bank 
^  Washington  v.  Whitman,  04  U.  S.  847.  34 
L.  ed.  381 ;  Thomson  v.  Bank  of  British 
North  America.  83  N.  T.  8:  Leavitt  v.  Stan- 
ton, 1  Hill  &  D.  Supp.  415;  Manufaeturm's 
Nat.  Bank  v.  Barnes.  65  111.  69, 16  Am.  Rep. 
676;  Hart^  v.  Chesapeake  Bank,  51  Md.  686, 
84  Am.  Rep.  335;  Maekintosft  v.  Eliot  Nat. 
Bank,  123  Mass.  895;  Avgust  v.  Fourth  Nat. 
Bank,  15  N.  Y.  S.  R.  956;  Oeof^  B.  «  Bkg. 
Co.  V.  Lote  d  O.  W.  Soe.  85  Qa.  393;  Atlanta 
Nat.  Bank  v.  Burke,  81  Ga.  597. 

Negligence  perse  is  imputable  to  a  bank 
which  pays  a  cbeck  with  a  forged  signature 
without  previous  fault  of  its  depositor  induc- 
ing the  payment,  and  it  can  have  no  relief 
eiuier  agaanat  such  depositor  or  against  a  bona 
flde  bolder  to  whom  it  has  paid  the  money. 

Price  V.  Neale,  8  Burr.  laW;  Smith  T.  Mer- 
cer, 6  Taunt.  76;  Laborde  v.  Consolidated  Asso. 
4  Rob  (La.)  190.  80  Am.  Dec.  517,  and  note; 
Goddard  v.  Merchants  Bank.  4  N.  Y.  147; 
Bank  cf  Commerce  v.  Union  Bank.  8  N.  Y. 
880;  MtiQmU  FMb  Bankr.  Ninth  Nat.  Bank, 
46  K.  T.  81,  and  cues  cited;  Salt  Springs 
14  U  a  A.  SI 


Bank  r.  Syracuse  Sav.  Inst.  69  Barb.  101; 
First  Nat.  Bank  of  Quincg  r.  Bicker,  71  Dl. 
488;  Bemheimerv.  MarOatl,  S  Hlon.  78.  72 
Am.  Dec.  79;  National  Bank  v.  Grocers  Nat. 
Bank,  35  How.  Pr.  413;  Peoples  Bank  t. 
Franklin  Bank,  6  L.  R  A.  735,  88  Tenn. 
399;  Georgia  B.  <ft  Bkg.  Co.  v.  Love  dt  6.  W. 
Soc.  supra;  First  Nat.  Bank  of  Banters  v. 
First  NaA.  Bank  cf  Salem.  151  Mass.  380. 

It  is  true  that  where  prior  negligence  of  the 
drawer  or  holder  baa  induced  the  loss,  the  party 
guilty  of  the  first  negligence  must  bear  tbe 


Bernheimer  v.  Marshall,  supra;  Oloucester 
Bank  v.  Salem  Bank,  17  Mass.  41;  Peoples 
Bank  V.  Frankiin  Bank,  supra;  Deposit  Bank 
V.  Fayette  Nat.  Bank  (Ky.)  7  L.  R.  A.  849; 
Toungv.  Orote  A  Biog.  358;  Fir^  Nat.  Bank 
ef  (Means  v.  State  Bank  of  Alma.  23  Neb. 
768,  8  Am.  St.  Rep.  294;  First  Nat.  Bank  qf 
Quiney  v.  JHeker,  supra;  National  Bank  of 
North  America  V.  Bangs,  106  Mass.  441. 

But  there  is  no  pretense  in  this  case  of  any 
prior  negligence  of  the  plaintiff,  or  that  bis 
negligence  Induced  the  payment  of  the  cbeck. 

A  clear  discrimination  between  tbe  case  of  a 
skillfully  altered  cbeck  aod  one  whose  signa- 
ture is  forged,  as  in  the  present  cnse,  is  ail  that 
Is  necessary  to  disclose  tbe  fallacy  of  appellant's 
position  upon  tbe  question  of  estoppel,  aod  of 
tbe  assertion  that  tbe  ca!>e  of  TAather  Mfrs. 
Bank  V.  Morgan,  117  U.  8.  96.  39  L.  ed.  811, 
sustains  all  tlie  propositions  for  which  appel- 
lant contends. 

See  Bedington  t.  Woods,  45  Cal.418;  Bank 
of  Commerce  v.  Union  Bank,  9  N.  Y.  334. 

There  can  be  no  estoppel  upon  the  plaintiff 
from  asserting  tbe  forgei7  of  tbe  check,  rrow- 
ing  out  of  his  failure  immediately  to  discover 
and  notify  the  defendant  of  the  forgery  when 
tbe  check  was  returned  to  him  September  11, 
187&  Because: 

1.  The  payment  of  the  forged  cbeck  was  an 
act  of  negligence  per  se  on  tbe  part  of  the 
Bank,  and  was  at  its  peril,  not  having  be«n  is^ 
duced  by  any  prior  act  or  neglect  of  the 
plaintiff. 

2.  The  lapse  of  time  from  May  38.  1878,  to 
September  11, 1878,  before  any  means  was  fur- 
niuied  to  plaintiff  of  suspecting  the  forgery  bv 
the  return  of  tbe  forged  cbeck,  was  amply  suf- 
ficient to  preclude  any  possible  trace  of  tbe 
perfect  stranger  to  whom  the  bank  had  negli- 
gently and  unlawfully  paid  such  a  large  sum 
of  mon^,  without  any  Inquiry  as  to  his  iden- 
tity, and  without  tbe  preservation  of  any  evi- 
dence of  his  handwriting  or  any  means  of  trac- 
ing bim. 

8.  Tbe  entire  absence  of  evidence  as  to  any 
attempt  on  the  pari  of  the  defendant  to  detect 
or  trace  out  the  forgery  at  any  time  or  in  any 
manner,  aod  its  constant  and  persistent  insist- 
ence that  tbe  clieck  was  genuine  from  thedate 
of  its  payment  in  May,  1878,  until  tbe  verdict 
of  tbe  Jury  in  December,  1885,  in  the  full  facb 
of  tbe  positive  and  explicit  notice  of  the  foreery 
finally  given  to  it  by  the  plaintiff  In  January, 
1879,  and  its  persistent  confidence  in  tbe  hon- 
esty of  Hooper,  whom  It  not  only  refused  to 
suspect  of  the  forgery,  but  put  forward  as  a 
witness  in  Its  own  Iienalf  against  the  plaintiff, 
conclusively  shows  that  the  defendant  oould 
not  have  been  injured     any  n^lect  of  the 
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plfliDiltr  to  tDfonn  It  fully  of  the  fact  of  the 
xorn;ry  beiwePD  the  lltb  day  of  September, 
ISiB,  and  the  81st  day  of  January,  1679. 

He  who  invokes  bd  estoppel  inpait  must  be 
able  to  show  some  act  or  omission  which  he 
was  misled  to  liis  injury. 

Bigelow,  Estoppel,  pp.  649-561,  and  caaes 
cited:  Baratow  t.  Savaf}e  Min.  Co.  64  Cal.  888, 
49  Am.  ap.  705:  Martin  v.  ZeUerbadi,  38 
Cal.  »00.  09  Am.  Dec  865;  Bowman  t.  Cud- 
wnth,  Zl  Cal.  149;  UWamt  t.  Deniton,  10  N. 
T.  OX,  70,  61  Am.  Dec.  731;  WeUh  v.  German 
Amnican  flank.  73  N.  T.  428.  89  Am.  Rep. 
175;  Frnnkv.  Chemical  Nat.  Bank,  84  N.  T. 
218,  814.  approved  io  Uather  Mfr$.  Bank  v. 
Morgan.  117  D.  8. 117,  29  L.  ed.  819;  Baaktif 
Britiafi  Xoi  ih  Am- riea  v.Merchania  A'atJ^Ban/f, 
01  N.  T.  1 11;  Avffvat  v.  Fourth  Nat.  Bank,  IS 
K.  Y.  B.  R  956;  Firat  Nat.  Bank  v.  Tappan, 
6  Kan.  48\  7  Am.  Hep.  668:  Manvfaeturers 
Nat.  BariK  v.  Barnet,  65  III.  71. 16  Am.  Rep. 
576:  Oariiy  v.  CkMapeake  Bunk.  51  Hd.  687, 
84  Am.  Rep.  335. 

D«  HaTcnaJl,  dellvCTed  the  opinion  of  the 

•  court: 

The  pluinciff  was  a  depositor  Id  the  bank  of 
defendiini,  iind  the  controversy  in  this  action 
grows  out  of  the  payment  b^  defendant  of  a 
check  for  $16,700,  pnrporlmg  to  have  l>een 
sign^  by  plsinliCr,  and  for  whicb  amount  de- 
feudaut  ulnlms  that  it  is  entitled  to  debit  the 
arcount  of  plaiotiff.  The  comnlsJnt  alleges 
thai  this  check  was  a  forgery.  Ttals  Is  denied 
in  the  anxwer;  and  as  wotheraod  separate  de- 
fense it  is  averred,  in  subiiaoce,  that  the  plaio- 
-tiff  Is  estopped  lo  deny  the  getiulaeness  of  said 
check,  bei-Bu»e  of  bis  negligence  in  not  exam- 
ining liis  balaoce'l  pass-book  and  returned 
cliecks.  including  the  one  In  dispute,  within  a 
reaionable  lime,  and  giving  notice  that  such 
cheek  was  forged,  "by  reaiion  of  which  laches 
defendiml  was  prevented  from  tracing  out  the 
forger  of  said  oieck  or  said  dgnalurc,  if  it  was 
a  forgery,  and  proceeding  a^iaicst  bfm,  for  a 
period  of  oeHrly  Ave  months,  and  until  all  trace 
of  said  foiger  was  lost."  The  defendant  also 
avers  that  I  be  account  betweoi  itself  and  plain- 
tiff bad  become  a  stated  one.  The  check  was 
paid  on  May  29,  1878.  and  OD  September  4, 
lb78,  the  defendant  returned  to  plaintiff  hts 
.pass  book,  showing  the  statement  of  his  ac- 
count at  that  date,  and  that  he  was  charged 
with  tbe  amount  of  this  check,  which  was  also 
relumed  lo  him  as  one  of  the  vouchers.  On 
December  11,  1878,  anotherstatemeDtt>f  plain- 
tiff's account  was  rendered  by  defendant.  In 
wblcb  appeared  the  balance  shown  by  the  pre- 
vious account.  Tbe  evidence  also  tended  to 
show  tbai  plaintiff  did  not  at  once  examine  the 
check  in  dispute  when  it  was  returned  to  him 
with  liis  balanced  pass-bosk  on  September  4, 
1878,  nor  until  some  time  in  tbe  month  of  De- 
cember, 1878,  and  that  he  first  Intimated  to  de- 
feodaot «  doubt  of  Its  senuioeness  about  De- 
cember 38,  1878.  but  did  not  give  notice  that 
be  actually  claimed  it  to  be  a  forgery  until 
February  1,  1879.  The  verdict  of  the  jury  in 
favor  of  pl^tiff  must  be  deemed,  on  tLls  ap- 
peal, to  have  conclusively  established  the  fact 
that  the  check  was  a  fofgery,  as  there  viaa  evi- 
dence niffident  to  establish  such  a-flnding,  and 
it  is  not  claimed  that  there  was  any  error  io 
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the  instructions  of  the  court,  so  tar  as  they  re 
late  to  that  particular  point.  It  is  well  settled 
that  a  hank  in  receiving  ordinary  deposits  be- 
comes tbe  debtor  of  tbe  depositor,  and  its  Im- 
plied contract  with  him  is  to  discharge  this  Id 
debiedness  by  honoring  such  checks  as  he  mar 
draw  upon  it,  and  It  is  not  entitled  to  debit  bis 
account  wiih  any  payments  except  such  as  arc- 
made  by  bis  order  or  direction.  Crawford  v. 
Wett  Side  Bank,  100  N.  Y.  50,  1  Cent  Rep. 
258;  PHanixBankY.  BiOeg.  Ill  U.  8.  125, & 
L.  ed.  874.  All  noauthorized  payments,  sucb 
as  upon  forged  checks,  are  therefore  made  at 
the  peril  of  the  bank,  and  It  is  not  Justified  In 
chargiog  them  a^inst  tbe  depositors  account 
unless  some  negligent  act  of  bis  In  some  way 
contributed  to  induce  such  payment  in  the  first 
instance,  or  unless  by  bis  subsequent  conduct 
in  relation  to  tbe  matter  he  is  upon  equitable 
principles  estopped  to  deny  the  correctness  of 
such  payments.  This  view  of  tbe  law  cannot 
be  well  Questioned,  and  finds  abundant  sup- 
port in  tbe  decisions  of  courts.  Shipman  v. 
Bank  of  State.  126  N.  Y.  818,  12  L.  R  A.  791; 
Bardy  v.  Chnapeahe  Bank,  61  Md.  !i62,84  Am. 
Rep.  8>6;  Weinatein  v.  National  Bank  ffJtf- 
fer»"n,  60  Tex.  88;  fAtather  Mfrt.  Nat.  Bank 
V.  Morgan.  117  U.  8.  96,  29  L.  ed.  811. 

It  is  not  claimed  in  this  case  that  plaintiff 
was  guilty  of  any  prior  negligence  which  lo- 
duced  the  defendant  to  psyche  check  in  dis> 
pute,  and  we  are  Ibcrefore  to  condder  only  the 
one  general  question,  whether,  upoa  tbe  evi> 
deuce  before  it,  tbe  court  committed  any  error 
to  the  prejudice  of  tbe  defendant  In  giving  or 
refusing  Instructtoos  relating  to  the  (^fense  of 
estoppel,  and  this  we  proceed  to  do.  The 
plaintiff  was  in  no  manner  responsible  for  tbe 
action  of  tbe  defendant  In  payinit  the  check. 
Id  making  sucb  payment  it  parted  with  its  own 
money,  and  not  that  of  plaintiff;  and  tlie  loss 
coosequeut  tbereou  was  its  own,  and  should 
not  be  transferred  to  the  plalnliff,  unless,  from 
all  tbe  circumstances  in  the  case,  it  appears 
ressonably  probable  that,  but  for  bis  alleged 
negligence,  the  defendant  could  have  protected 
itself.  The  defendant  has  not  in  fact  dis- 
charged  its  indebtedness  to  plaintiff,  and  dionld 
not  be  permitted  to  deUt  bim  with  any  araonot 
as  an  offset  thereto  unless  ft  appeals  that  yxw 
reason  of  tbe  negligent  conduct  of  plaintiff  It 
has  omitted  to  take  proceedings  which  it  other- 
wise would  and  could  have  taken  to  Indemnify 
itself  from  loss.  This  seems  to  us  clear  upon 
the  plainest  principles  of  justice.  Tbe  balanc- 
ing of  tbe  pass-book  in  September,  and  charg- 
ing the  plaintiff  tbereluwittatheamotmtoftlus 
check,  and  its  n;tuni  to  him  at  the  same  dme, 
constituted  a  statement  of  tbe  account  between 
himself  and  the  defendant;  and  it  ther«upoa 
became  the  duty  of  the  plaiDlIff  toezamlDC  the 
same  within  a  reasonable  time,  and  give  to  de- 
fendant, without  unreasonable  delay,  notice  <tf 
any  objection  which  he  had  to  it;  and,  nnloi 
stich  objection  was  made  witldn  a  reasonable 
time,  It  became  an  account  stated,  and  there 
was  imposed  upon  the  plaintiff  Uie  burden  of 
showing  that  tbe  cbecK  with  which  be  was 
debited  was  a  forgery;  and.  In  addition  to  this, 
if  tbe  circumstances  attending  tbe  entire  timns- 
actioo  were  such  as  to  make  It  Rttooablj 
probable  tfaat  tbe  Bank  had  suSered  pnlndlOB 
bj  plaintiff's  unreasonable  acquiescence  bi  tbe 
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aeconbt  as  stated,  be  would  not  be  permitted 
to  opea  the  account  by  proof  of  its  incorrect- 
ness. 

Upon  the  trial  the  eonrt  instniclod  the  jury. 
In  substance,  that,  if  th^  found  that  the  check 
in  disputv  was  a  forged  one,  they  must  And 
for  the  plaintiS.  anlew  it  was  shown  that 
plaintiiTa  failure  to  ezamlDe  his  checks  de- 
pri?ed  tbe  defendant  of  an  opportunity  to  sare 
Itself  from  loss  on  aocount  of  tbe  money  paid 
tberem;  and  ibey  were  further  ineiructed  that, 
if  'Ube  plaintiff  waa  guilty  of  nefflfgenoe  in 
respect  to  hf«  treatment  of  oia  checks,  includ- 
ing tile  disputed  check,  after  be  received  tbem 
at  the  September  balaucfng  and  the  DecemlMr 
balancine,  or  bv  reason  of  bis  mtikiDg  Uw  db- 
covery  m  the  forgery,  or  of  the  facts  which 

Eut  bim  on  inquiry  respecting  it  some  months 
efore  he  gave  any  notice  to  tbe  banlc  of  such 
diBcx}Tery,  wfaereby  tbe  Bank  was  or  may  bare 
been  injured,  they  may  find  for  Uie  dufeod- 
ant"  So  far,  this  was  a  correct  statement  of 
the  law,  and,  with  other  instructions  given, 
conveyed  to  the  jury  with  sufficient  cli-araess 
the  law  as  we  have  declared  it.  But  the  court 
also  gave  the  following:  "Id  conslderiog  the 
fact  that  Mr.  Janln's  bank-book  waa  balanced, 
and  that  tbe  Bank's  statement  of  tbe  telaaee 
was  apparently  acquiesced  in  for  a  ocmsider- 
able  length  of  time,  I  instruct  you  that  tbe 
plointifif  was  under  no  contract  to  tbe  Bank  to 
examine  with  diligence  bis  returned  checks 
and  bank-hook.  In  contemplation  of  law,  tbe 
book  waa  balanced  and  tbe  checks  returned 
for  the  protection  of  Ibe  depositor,  not  for  tbe 
protectioa  of  tbe  Bank;  anil  when  Hr.  Janin 
failed  to  examine  it,  tbe  only  consequence  waa 
that  the  burden  of  proof  was  shifted,  tft. 
Jaoio  tben  became  bound  to  show  that  tbe  ac- 
count was  wroogly  stated.   This  right  he  has 

Eierved  ao  long  as  ibe  claim  was  not  barred 
be  Statute  of  Limitations."  This  instruc- 
.  altfaoujrh  supported  by  tbe  authority  of 
Weister  v.  Anitm,  10  N.  Y.  68,  61  Am.  Dec. 
781,  is  not,  in  our  opinion,  entirely  correct, 
aiid  is  in  conflict  with  other  instructions  re- 
ferred to.  When  considered  In  connection 
with  a  portion  of  another  instnictioo  given,  to 
tbe  effect  that  it  "was  sufflcieot  to  give  notice 
when  Ibe  f<«g«y  was  discovered,"  this  clearly 
InpHed  fcbat  pudntlS  oouM  aot  be  idwrged 
with  negligence  lo  not  examinloK  bis  checks 
within  a  reasonable  time,  and  that  tbe  Jury 
were  only  to  consider  whether  be  was  guilty  of 
unreaAonable  delay  in  giving  notice  after  he 
made  the  examination  and  discovered  tbe  for- 

Ery.  This  is  not  tbe  true  rule.  This  error, 
wever.  will  oo»,  to  vfew  of  the  undisputed 
erideDce,  jusiify  a  rereFsil  of  tbe  judgment. 
Conceding  ibat  tbe  plaintiff  was  guilty  of  neg- 
liaeoce  in  not  earlier  examining  bis  checks, 
disooreriog  the  forgery,  and  giving  notice 
tbi>reof,  there  Is  noibing  la  the  evidence  from 
wbicb  it  can  be  reasonably  inferred  that  the 
dtfeadaot  sustained  any  loss  thereby,  or  that 
its  positioD  with  reference  to  tbe  cheek,  be- 
cause of  not  having  earlier  noilbe.  was  in  any 
manner  changed  to  Its  disadvantage,  and  tbe 
court  would  have  been  Justified  in  so  charging 
the  t^ry.  Tbe  check  was  paid  on  May  29, 
1678;  and  it  was  sot  until  September  4,  1878. 
Ihnt  it  was  retumrd  to  plaintiff.  The  check 
was  payable  to  "currency  or  bearer,"  and , 


when  paid  tbe  person  who  presented  it  was 
not  identiHed,  or  required  to  Indorse  It.  This 
case  was  tried  in  1885,  and  there  is  nolbiug  in 
tbe  evMenee  polniiog  to  tbe  fact  that,  if  notice 
had  been  given  on  tbe  veiy  day  the  check  was 
returned,  tbe  defendant  woald  have  been  In 
any  better  position  to  discover  the  forger,  or 
the  person  who  uttered  it,  or  to  av^l  itself  of 
anv  of  tbe  coercive  measures  known  lo  the  law 
by' which  to  retrieve  ita  loss,  than  it  was  at  tbe 
time  it  received  notice.  If  plaintiff  was  mg  i- 
^Dt,  it  was  not  shown  that  tbe  defendant  suf- 
fered any  damage  thereby,  and  for  thmt  reason 
such  negligence  cannot  be  allowed  as  a  defetoe 
to  plaiuliiTs  right  toiecover  in  tbta  actioD. 

There  may  be  some  general  language  in  the 
case  of  teatlur  Mfrt.  Nat.  Bank  v.  Morgan. 
117  D.  S.  116, 28  L.  od.  818,  which  would  seem 
to  imply  that  it  is  not  necessary  that  tbe  evi- 
dence should  tend  to  show  that  any  pecuniair 
benefit  would  have  accrued  to  tbe  defendant  if 
reasonable  notice  had  been  g^ven  it;  but  this 
general  language  Is  limited  tr^  the  facts  of  Ibat 
case,  and  the  more  specific  rule  which  the 
court  announced,  vix.:  "Btill  further,  if  the 
depositor  was^Iity  of  negligence  In  not  dis- 
covering and  giving  notice  of  the  fraud  of  his 
clerk,  then  tbe  &nk  waa  therein  prejudiced, 
beeaose  It  was  tbtretnr  nwrentfed  from  taking 
steps,  by  tbe  arrest  of  (be  criminal,  or  by  an 
atlachmeot  of  bis  property,  or  other  form  of 
proc«edinir,  to  compel  restitution."  In  the 
case  of  Continental  Nat.  Bank  v.  National 
Bank,  50  N.  Y.  S76,  cited  by  appellant,  it  is 
said  that  tbe  anreat  and  drtentkm  of  a  swindler 
are  powerful  means  of  coercing  restoration  of 

Rroperty,  and  that  the  loss  of  this  means  in  re- 
aring upon  the  declaration  of  another  would 
Mtop  such  person  from  denying  the  truth  of 
the  statement  upon  which  rSiance  was  made. 
But  this  language  is  to  be  considered  in  con- 
nection with  the  particular  facts  iben  before 
Ibe  court,  from  which  it  appears  that  tbe  dec- 
laration held  to  be  ao  estoppel  was  the  direct 
admisskM  of  the  genuioenesa  of  the  dieck  af- 
terwards claimed  to  be  forged,  and  that,  "hnd 
the  teller  of  tbe  certifying  bank  disclaimed  the 
forged  certificate  and  pronounced  it  a  forgerv 
when  presented,  tbe  holder  of  tbe  check  would 
have  bad  ample  time  to  arrest  the  swindler  at 
the  Bank  of  tbe  Stole  of  Kew  Torfc  before  be 
bad  racetved  the  money  on  the  gold  checks, 
and  before  be  went  to  the  subtreasury  with 
bis  gold  certificates."  WhiU  v.  Continental 
Nat.  Bank,  64  N.  Y.  823,  21  Am.  Rep.  618. 

Tbe  distinction  between  such  a  case  as  that 
and  one  like  tbta,  in  which  there  1b  nothing  in 
tbe  evidence  to  indicate  that  all  trace  of  the 
forger  was  not  lost  before  the  check  in  contro- 
versy waa  returned  to  plaintiff  months  after  its 
payment,  is  a  mark^  one;  and  in  White  v. 
Continental  Nat.  Bank,  just  cited,  what  we 
conceive  to  be  the  rule  applicable  to  the  fact<4 
in  this  record  is  thus  stated:  "In  the  case  at 
bar  it  is  tbe  merest  conjecture,  with  scarcely 
a  possibtlily  to  support  it.  that  the  defendant, 
or  those  fnnn  whom  it  received  tbe  bill,  could 
at  any  time  after  the  transmission  of  the  for- 
eign bill  of  exchange  to  Baltimore  have  taken 
any  effectual  measures  either  for  arrestiog  the 
swindler  or  reclaiming  the  bill  bought  and 
paid  for  upon  the  credit  of  tbe  bill.  .Estof- 
pels  cannot  be  based  upon  mere  conjecture' . 
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cren  if  »  proper  foundatioD  is  laid  for  them  in 
Other  respecto."  There  is  notbiog  in  Cateo 
Sank  T.  Seau,  58  He.  108,  in  conflict  Mih 
this.  In  Umt  case,  and  upon  Its  peculiar  facts, 
it  was  held  proper  to  instruct  the  jury  "that, 
if  the  plaintiffs,  relying  on  the  defendant's  ad- 
mis^oQ,  were  induced  to  refrain  from  ohtain- 
ing  security  from  Judson  by  his  ariest  or  by 
■D  attachment  of  his  property,  and  they  there- 
sustained  an  Injuiy.  then  the  defendsnt 
would  be  estopped  from  deuying  his  signa- 
ture." But,  of  coutse.  to  justify  such  an 
iastruetion,  there  must  be  some  evidence  lend- 
ing to  show  the  facts  upon  wbich  it  is  predi- 
cated. In  this  case  the  burden  of  proof  to 
show  that  it  sustained  damage  or  injury  by  tbe 
ne^igenoe  of  plaintiff  was  upon  the  defend- 
ant, and  this  it  was  required  to  show  by  evi- 
dence bavlog  some  reasonable  tendency  to  es 
Ublish  such  fact.  In  order  to  justify  tbe 
submission  of  any  question  of  fact  to  the  jury 
the  proof  must  he  sufficient  to  raise  more  than 
a  mere  conjecture  or  surmise  that  the  fact  is 
as  alleged.  It  must  be  such  that  a  rational, 
well-coastructed  miod  can  reasonably  draw 
from  it  the  conclusion  that  tbe  fact  exists,  and 
vben  the  evidence  is  not  aaffident  to  justify 
such  an  inference  the  court  may  properly  re- 
fuse to  submit  the  question  to  the  jury,  and  in 
our  opinion  tbe  evidence  in  this  case  was  not 
such  as  would  have  warranted  tbe  jury  in  find- 
ing as  a  fact  that  the  delay  of  plaioliu  in  giv- 
ing it  notice  that  the  check  in  question  was  a 
forgery.  lost  to  it  any  rights  or  remedies  which 
oth»wise  U  might  have  resorted  to,  lu  order  to 
save  Itself  from  the  loss  Incurred  by  its  own 
mistake  or  Diligence  in  the  first  iostance,  and 
wbich  it  now  asks  the  plaintiff  to  bear,  and 
therefore  the  error  we  have  pointed  out  in  the 
instruction  of  tbe  court  was  without  fuejudice 
to  the  defendant, 
Jw^ment  and  order  affirmed. 

We  concur:  -  BeaMy.  Oh.  J.;  Shmrp- 
aMn,  J.;  Omntmttm*  J.;  HeFarbuid*  </. 

Harrison,  J.,  bdng  disqualified,  did  not 
participate  in  the  forcing  opinion. 

Pateraon,  J.,  dissenting: 

I  concur  in  the  views  of  Mr.  Justice  De 
Haven  on  the  main  questions  of  law-discussed 
in  tbe  opinion,  but  tliink  that  the  question 
whether  the  defendant  sustained  any  Joes  by 
reason  of  the  plaintiff's  failure  to  noUfy  the 
defendant  earlier  of  the  discovery  of  tbe  for 
gery  should  have  been  left  to  tbe  jury.  The 
evidence  shows  that  the  plaintiff  had  notice  of 
tbe  forgery  several  months  prior  to  the  time 
when  he  informed  the  officers  of  tbe  Bank  of 
the  fact,  and.  when  asked  why  he  bad  not  be- 
fore spoken  of  tbe  matter,  Iw  replied  that  he 
had  been  working  up  the  case  himself.  It 
seems  to  roe  that,  whatever  may  be  said  of 
the  duty  of  a  depositor  to  examine  bis  checks 
promptly,  it  must  . be  conceded  that  when  he 
has  discovered  the  fact  that  his  signature  has 
been  forged,  or  is  informed  of  cirounutances 
wbich  would  put  him  upon  inquiry  aa  to  the 
fact,  it  Is  his  duty  to  report  tlie  matter  Inune 
diately  to  the  crfBcen  of  tlie  Bank.  IC  ha  baa 
willfully  wllhhdd  from  tbe  Bank  any  tnfor- 
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mation  he  may  have  had,  he  ought  to  be  es- 
topped from  claiming  that  tbe  Bank  could  not 
have  protected  itself.  Under  tbe  decision  of 
the  majority  it  seems  to  me  a  dishonest  de- 
positor will  t>e  enabled  without  peril  to  himself 
to  perpetrate  a  fraud  upon  the  Bank.  If  be 
discover  that  he  has  been  negligeul  in  examin* 
lag  his  checks  he  will  neverthueas  be  entitled 
to  recover  unless  the  Bank  can  show  that  it 
was  projndiced  by  his  DejdigeDCe.  Now  he 
will  know  that  tbe  longer  he  withholda  notice 
of  the  forgery  from  the  Bank,  the  more  dilH- 
cult  it  win  be  for  the  Bank  to  prove  that  It 
could  have  detected  and  arrested  the  totget, 
and  therefore  the  easier  It  will  be  for  him  to 
recover.  This,  It  seems  to  mt,  is  pottinc  a 
premium  upon  laches,  and  eocouraglng  a  dis- 
honest depositor  even  to  aaa^  the  forggr  la 
covering  up  his  tracks.  There  is  do  doubt  in 
my  mind  that  Mr.  Janin  acted  in  tbe  utmost 
good  faith,  but  it  is  a  queatiou  of  fact  which 
should  be  left  to  the  jury  whether  his  long  delay 
in  giving  the  Bank  notice  of  the  forgery  did 
or  did  not  fwejudice  the  Bank,  Tbe  latter  was 
entitled  to  immediate  notice  of  plaintiff's  discov- 
^y,  and  it  does  not  follow  that  beoeuse  plain- 
(in  failed  to  detect  the  foraer  the  officers  of  the 
Bank  also  would  have  railed  to  do  so.  The 
arrest  and  detention  of  a  forger  is  often  a  strong 
and  effectual  means  for  tbe  restoration  of  the 
money,  and,  although  tt  may  be  a  difficult 
question  to  determine  In  certain  cases  whether 
the  injured  parly  lias  been  deprived  of  or  dfr 
layed  In  the  exercise  of  this  coercive  power  by 
the  negligence  of  the  depositor,  it  w  for  the 
jury,  reasoning  to  practical  results  from  all  the 
circumstances,  to  say  whether  it  is  fairlv  prob- 
akle  that  tbe  defendant  could  and  would  have 
taken  effective  measures  to  protect  itself. 
Continentat  Nat.  Bank  v.  NaiUnat  Bank,  W 
N.  Y.  S75;  Voorhit  v.  Otmtiead,  68  N.  T.  IUl 
In  Leatlier  S(fn.  Nat.  Bank  v.  Morgan,  117 
V.  8.  M,  20  L.  ed.  811,  the  oourt  said:  "  If 
the  depositor  was  guilty  of  negligence  in  not 
discovering  and  giving  notice  of  the  fraud  of 
bis  clerk,  then  the  bank  vnis  thereto  preju- 
diced, because  It  was  prevented  from  taking 
steps,  by  the  arrest  of  the  criminal,  or  by  an 
attachment  of  his  property,  ot  other  form  of 
fooceeding,  to  compel  restitution.  It  is  not 
necessary  tbat  it  should  be  made  to  appear  by 
evidence  that  benefit  would  certainly  have  ac- 
crued to  the  bank  from  ao  attempt  to  aecure 
payment  from  tbe  iriminal.  Whether  the  de- 
positor is  to  be  held  as  having  ratified  what  bis 
clerk  did,  or  to  tiave  adopted  Uie  diedts  paid 
by  the  bank  and  chatged  to  him.  cannot  be 
made,  In  tbis  action,  to  depend  upon  a  ealcala> 
tion  whether  the  criminal  had  at  the  time  tbe 
forgeries  were  committed,  or  auheeguently, 

Eroperty  sufficient  to  meet  the  demands  of  tbe 
ank.  An  inquiry  as  to  Ihe  damagesin  money 
actually  sustained  oy  tbe  bank  by  reason  of  tha 
neglect  of  the  dcpoeitor  to  give  notice  of  tbe 
forgeries  miglit  be  proper  if  this  were  an  action 
by  Tt  to  recover  damages  for  a  violation  of  his 
duty;  but  it  is  8  suit  by  the  depositor,  in  effect, 
to  falsify  s  stated  account,  to  tbe  injury  of  tbe 
bank,  whose  defense  is  that  the  depontor  has. 
by  bis  conduct,  ratified  or  adopted  Ibe  paymeot 
of  the  altered  checka,  and  tiiei^  induced  it 
to  forbear  taking atens  for  itsproteetioa  acainat 
tbe  persun  committing  tbe  forgeiteL  As  Iho 
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right  to  seek  and  compel  restorattoo  and  pay- 
Dtent  from  the  persoD  comDiittiDgtbe  forgeriefl 
vas  in  itself  a  valuable  one,  it  is  suflSdent  if  it 
appears  that  the  bank,  by  reason  of  the  negU- 
gence  of  the  depositor,  wa»  prevented  from 
promptly  and,  it  may  be,  efTectivdy,  exerciaiDg 
It.  .  .  .  It  seems  to  ub  that  if  the  case  bad  been 
sttbmitied  to  the  jury,  and  they  had  found  •aeh 
negligence  upon  the  part  of  the  depositor  as 
precluded  bim  from  disputing  tbe  correctoess 
of  the  account  rendered  by  the  bank,  tbe  ver- 
dict could  not  have  been  set  aside  as  wholly 
unsupported  by  the  evidence.  In  their  rela- 
tions with  depositors,  banks  are  held,  as  they 
ooebt  to  be,  to  a  rigid  reapondbflity;  but  the 
principles  goverDtog  those  relatiODS  ought  not 
to  be  so  extended  as  to  iuvite  or  encourage  such 
oe^igence  by  depositors  in  the  examination  of 
tbor  banb  accounts  aa  ia  inconsiatent  with  the 
relations  of  the  parties,  or  with  thoee  estab- 
lished ruks  and  usages  sanctioned  by  business 
roeo  of  ordinary  prudence  and  sagacity,  which 
are,  or  ought  to  be,  known  to  depositors."  See 
also  Har^  v.  OhetapeaJu  Bank.  51  Md.  662,  84 
Am.  B^.  82S;  Oateo  Bank  v.  Xeene  68  Me.  108. 

It  is  true  tbat  was  the  case  of  an  altered 
check,  and  this  ia  a  case  of  forged  signature, 
but  the  principles  announced  by  Mr.  Jurtic^ 
Harlan  are  as  applicable  on  the  question  before 
ns  to  one  case  as  to  the  other.  A  banker  is  not 
bound  to  know  tbe  band  writing  of  the  body  of 
the  check,  but  is  bound  loknow  the  depositor's 
signature.  He  is  not  bound  to  detect  a  skillful 
alteration,  which  can  only  be  known  to  tbe 
drawer  of  the  check:  and  the  latter  is  therefore 
bound  to  detect  tbe  alteration  at  the  earliest 
opportunity,  and  inform  the  bank  thereof.  In 
these  and  many  other  respects  tbe  principlea 
applicable  to  the  two  casea  are  differait;  bat 
when  it  appears  tbat  tbe  plaintiff's  negligence 
contributed  to  the  injury  tbe  question  whether 
the  bank  was  prejudiced  by  the  tnilure  ot  the 

{ilaintlff  to  exercise  ordinary  care  isaa  material 
a  one  case  as  in  (he  other,  and  must  be  deter- 
mined by  the  same  rules.  I  do  not  claim,  as 
Intimated  in  the  opinion  above  quoted ,  that  the 
law  would  presume  the  bank  was  prejudiced 
by  the  long  delay  and  negligence  of  tbe  depos- 
itor in  failing  to  detect  and  report  tbe  foraeir. 
That  is  a  quet-tion,  I  tbink«iwbich  should  be 
left  to  the  jury.  Dana  v.  National  Bank  of 
the  BepvbHe.  m  Mass.  15«. 

It  is  claimed  by  respondent  that  there  is  no 
evidence  tending  to  show  that  the  bank  was 
prevented  from  tracing  aod  discovering  the 
forger,  or  from  excrciauig  its  right  to  recover 


tbe  money,  through  reliance  on  plaintiff's  im- 
plied admission  o7  the  correctness  of  the  ac- 
count rendered.  On  the  other  hand,  it  is 
claimed  by  appellant  to  be  clrarly  shown  by  tbe 
evidence  that  the  Bank  was  misled  to  its  prej- 
udice through  such  negligence.  The  fact  tJiat 
the  Bank  did  not  require  the  signature  of  tbe 
stranger  to  whom  tbe  monev  was  paid,  tbat  it 
took  no  evidence  as  to  his  identity,  and  made 
DO  effort  to  detect  the  forgeiy  at  any  time,  but 
constantly  insisted  that  the  check  was  genuine, 
although  possessed  of  evidence  tending  toahow 
tbat  Hooper  was  tbe  forger,  are  matters  forihe 
consideration  of  tbe  jury.  So  also  the  fact  that 
tbe  plaintiff  allowed  long  periods  of  time  to 
elapse  between  the  occasiona  when  he  presented 
his  bank-book  to  be  balanced,  and  that  he  fre- 
quently asked  the  teller  of  the  Bank  for  his 
balance,  instead  of  consulting  his  bank-book; 
tbat  he  neglected  to  examine  the  book  with  the 
return  checks  for  several  montba  after  Septem 
her  4. 1878;  that  he  bad  expressed  surprise  at' 
the  HDallneBB  of  tbe  balance,  as  shown  by  the 
books  of  tbe  Bank;  and  his  failure  to  notify  the 
Bank  imtil  February,  1879,  eight  months  after 
he  began  to  doubt  the  genuineness  of  the  check, 
— are  all  matters  to  be  considered  by  tbe  jury 
in  determining  the  questions  at  issue.  The 
court  cannot  say,  it  seems  to  me,  that  aa  a 
matter  of  law.  under  such  circumstances,  the 
plaintiff  is  entitled  torecover.  I  am  unable  to 
see  any  force  in  the  suggestion  tbat  tbe  offlcen 
of  tbe  Bank  took  no  stepaatthe  time  the  check 
was  paid  to  identif;^  tbe  person  who  presented 
it.  Unless  tbe  paying  teller  has  a  suspicion  as 
to  the  genuineness  of  tbe  signature  of  a  check 
payable  to  bearer,  he  is  not  called  upon  to  make 
and  preserve  evidence  as  to  such  identity,  and, 
if  such  precautlona  had  been  taken  in  this  case, 
tbat  fact  would  have  been  conclusive  evidence 
tbat  tbe  Bank  had  notice  of  facta  which  put  it 
upon  inquinr.  In  such  a  case,  of  course,  the 
Bank  would  have  no  defense,  even  if  the  de- 
positor was  guilty  of  negligence.  It  is  said  that 
there  is  no  evldniGe  from  which  it  can  be  rea- 
sonably inferred  that  the  plaintiff's  delay  prej- 
udiced the  defendant;  but  tbe  Inability  of  the 
defendant  to  produce  such  evidence  may  have 
been  caused  tbe  lapse  of  time  between  the 
time  when  plaintiff,  acting  as  a  prudent  man, 
ought  to  have  discovered  and  given  notice  of 
the  f  orgeiy,  and  the  time  when  such  notice  vm 
in  fact  given.  This  is  peculiarly  a  question  for 
the  jury  under  proper  instructioDS  from  the 
court 
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A  etatute  fbrbiddin^  mn  employer  to  in- 
pbB>*fln>  i^oBorto  wtthhold  wagoa 


llrom  an  ei^^c^e  engaged  in  weaving  for 
any  Inoperfoctlone  in  tbe  weavliig  Is  in  violation 
of  a  coDstttntlonal  provlsloa  whiolt  enumerates 
amoDir  the  natural  and  inalienable  rigbu  of 
men  tiie  rlgltta  of  aoqulriag,  poasesstng,  and  pm- 
teotlng  property,  as  thie  rligfat  loetudes  the  rtaht 
to  make  xeaaonable  oontiaete  wbfcb  sball  be  un- 
der tbe  protection  of  tbe  law. 

(Sulmea,  J.,  dissents.) 


Karm.— Statutory  retMeHom  on  oontraets  between  i 
niait«r  and  servant.  I 
The  oonstltutfonaltty  of  statutes  restrloting  tbe  | 
f  reedom  of  contract  between  masters  and  servants 
14L.R  A. 


has  been  raised  In  several  casea  Id  recent  yearn, 
and  In  moat  oaaea,  as  In  the  main  case  above,  the 
oourts  have  hcM  sack  atatntaa  void.  Ia  Indiana, 
however,  hi  an  Imporunt  ease.  It  was  trid  tbat  a 
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(December  S,  WL) 

EXCEPTIONS  by  defendant  to  ruIIneB  of 
the  Superior  Court  for  Worcester  County 
rnsde  during  tbe  ttlslof  ao  iudtclmeDt  forvio- 
latlon  of  a  Btalule  forbidding  the  imposing  of 
a  floe  upon  or  making  deductions  from  ttic 
wages  of  clotb  weavers,  wlilcb  xesulted  In  a 
verdict  of  gnUtr.  iSuatained. 
Tbe  facta  sulrlcieollr  appear  In  tbe  opinion. 
Mr.  A.  J.  Bartholonew.  for  defendant; 
Tbe  statute  Is  UDConstttntioDal  aod  void. 
Tbe  statute  cannot  beheld  to  becla8f«d  with 
those  which  have  been  adjudged  within  tbe 
police  power  of  tbe  Stale,  tar  tbe  proteiAion  of 
the  Uvea.  llmbiL  health,  comfort  aod  quiet  of 
all  persons,  and  tbe  protection  of  all  property 
within  tbe  State,  embracing  authority  to  estalK 
lisb  for  tiie  intercourse  of  citizen  wito  cItizeD, 
those  rules  of  good  coaduct  and  neighborhood, 
which  are  calculated  to  prevent  conflict,  and 
to  aecure  to  ewh  an  uninterrupted  enjoyment 
of  bts  own,  so  far  as  may  be  consistent  with  a 
like  eojoyoient  of  the  rights  of  others. 

Ctm.  V.  Alifer.  TCush.  &&-85;  0cm.  v.  Tewi»- 
burg,  n  Met.  SS:  Munn  v.  lUinoia,  94  U.  8. 
118-124,  S4L.ed.  77-88;  Thorpe  t.  Rutland, 
A  B.  R  Co.  87  Vt.  140;  Cooley,  Const.  Ltm. 
6ih  ed.  p.  704  et  teg. 

It  must  be  classed  with  those  A-cts  of  tbe  Leg- 
islature, aonietlmes  called  sumptuaty  statutes. 
Coolev,  Const.  Lim.  p.  474  et  teq.,  and  n<^$. 
If  valid,  h  creates  for  weavers,  as  a  class,  a 
legal  exemption  of  their  wages  earned  In  weav- 
ing, from  being  taken,  heu,  or  used,  to  pay 


any  damages  ansed  by  tbeir  nwfkent,  m- 
skfllfal  or  wlllfnl  acts  to  tbe  prapeity  of  tbeir 
employer,  aad  aecurea  lo  tbem  a  special  pnti- 
lege  and  sdvaniage  cootraiy  to  tbeir  nghia 
under  standing  taws. 

In  legal  ^ect,  the  sUtute  deprives  the  em- 
ployer of  weavers  of  bin  oommon-hw  right  to 
wiibbold  any  part  of  such  wages  as  rompeosa- 
tioD  for  damnge  caused  to  him  by  negligent 
nnskillful  or  willful  acts  of  bis  employe. 

Such  a  stitute,  so  opplyiog  to  a  class  of 
workmen,  vtolates  the  foodamental  principle 
of  tbe  Constliuiion  that  all  shall  "be  governed 
by  oeriain  laws  for  tbe  common  goM"  to  tbe 
end  "that  every  man  may  at  all  tunes  find  hii 
security  iuibem."  PKamUetoConatftatim. 

It  violates  certain  general  principles  stated 
in  articles  1,  6,  7,  and  11  of  the  Declaration  of 
Rights  In  tbe  Constitution,  designed  to  seewe 
the  equal,  oaturat  rights  of  aH  dtlzeoe  fa  ac- 
quiring, poasessing  and  protecting  property, 
and  seeking  aod  obtahrf ng  aafvty  and  ba|^ 
ness,  onder  laws  enacted  for  the  common  good, 
and  not  tot  Uie  proBt,  honor  or  private  niier- 
est  of  any  one  maa,  family,  or  class  of  men, 
in  which  ever^  subject  msy  find  a  certain  icm- 
edv  for  all  injuries  and  wrongs. 
.  Tboee  who  make  the  lawa  most  nvem  Xtj 
promulgaled  lawa  not  to  be  wied  m  putfeo- 
lar  cases. 

Cool^,  Const.  Lhn.  p.  488;  BfMen  t.  Jamm, 
71  Mass.  808,  6  Am.  Dec.  174;  Dnniatm  T.Jb- 
konn<H,  7  Met.  888,  41  Am.  Dec  448. 

Mo  statute  can  be  sustained  whlcb  deprives 
the  citizen  of  his  liberty  to  pursue  a  lawful 


statute  protallrfUnff  employta  from  maklor  any 
eonttacta  In  advanoe  to  aooept  anytUnff  else  than 
lawful  mooer  of  the  nmied  Mates  is  not  urnxm* 
stKuttonal.  Haooook  v.  Tadcn,  8  L.  B.  A.  ST8,  Ul 
Ind.aBO. 

The  same  case  hoMs  that  oo  special  prlvUeses  are 
conferred  nor  any  unjust  dlscrimloattoo  aaadebar 
such  a  statute  altikoovhU  is  made  applicable  onljr 
to  those  engaged  In  minioi  or  manutaeturfng  and 
lo  addition  requires  tbem  to  pay  th^  em^y£s  at 
least  every  two  weeks.  iMd. 

But,  on  the  other  band.  In  West  Tliglnla  It  Is 
held  tiwt  a  sfmllar  statute  prohlbtUng  those  en- 
gaged In  mlDlDg  and  maoufaoturlng  from  Inning 
for  tbe  payment  of  latwr  any  order  or  paper  wliloh 
is  not  redeemable  within  thirty  days  In  lawful 
money  with  Interest  Is  -uneonstltutfonaL  State  v. 
QoodwUl.SL.R.  A.«U,ISW.Va.  in. 

Aod  slso  tlwt  a  statute  prohibiting  those  engaged 
in  miniog  and  manufacturing  sod  aim  lo  eelUog 
merohBodJse  and  supi^les,  from  selling  any  mer- 
chandise totbMr  employ^  st  a  greater  per  cent 
profit  than  they  sell  to  ottierB  not  employed  by 
them,  is  unconstitutional,  twoauae  It  is  class  legis- 
lation and  BD  unjust  Interferenoe  with  private 
(.■ontraotB  and  business.  State  v.  Fire  Creek  Cool  & 

c.  Co.  6  L.  B.  A.  an,  8s  w.  va.  m 

Aod  In  Pennsylvania  where  the  Omistltutlon  i»o- 
hlblled  local  or  special  laws  *'regHlatiDg  labor 
trade,  mining  or  manufaoturing,"*  rtmllar  statute 
prohibiting  the  imue  of  store  orders  to  pay  laI>orer8 
In  mining  and  oMoufaoturlDg  Is  v(4d  as  to  penons 
who  are  mn  generti  and  capable  of  making  tbeir 
own  oontrsoiB.  Qodohoiiee  V.  Wigemao,  4  OeoL 
Hep.  867. 'tis  Pa.  4n. 

And  a  statute  prohibiting  certain  corporations 
from  withholding  wages  by  reason  of  Uw  sole  or 
famishing  ot  goods  by  any  peraon  except  under 
due  procea  ol  law  does  not  prohibit  ap|4yteg  such 
14L.R.A. 


wages  under  an  asBlgnmeot  made  by  an  employ^ 
tor  a  debt  ioonrred  at  a  store  kept  br  atoeUioUers 
of  the  oorporstloa  or  others  thsn  the  oorperatfon 
Itself  or  tts  officials.  HoHaoaman  v.  Banover  Ooal 
Go.  •  Kulp,  181. 

8o  to  Illinois  a  statute  prohlbtting  ooal  mine 
owneis  from  making  contracts  for  mtaOng.  In  wUok 
the  weighing  of  ooal  as  required  Ivstatatetotar* 
nlsh  a  basis  for  tbe  wages  of  emphivfis  li  dispensed 
with.  Is  held  void.  MUleU  V.  People,  6  West.  BsfL 
US,  117  DL  m. 

And  a  statute  making  it  unlawful  to  em|4oy  Chi- 
nese on  pul>Uo  works  except  as  a  punMimeot,  and 
making  all  contracts  for  sueb  wotte  void  If  tte 
oontrootois  employi  Chinese  labor,  ts  voM.  Bsher 
V.  Portland,  S  Sawy.  fifth 

But  In  Hattsobusetts  a  statoto  -prohlbMng  the 
employment  of  any  woman  or  minor  under 
eighteen  In  a  manufacturing  eslatlMinieat  man 
than  ten  hours  per  day  exo^tin  certain  oases,  and 
In  no  case  more  than  sixty  bouts  per  wedc  Is  held 
to  lie  a  valid  health  aod  police  regulatloa.  Cba. 
V.  Hamilton  HCg.  Co.  UO  Mass.  £88. 

In  England  where  the  constitutional  question 
does  notarise,  a  statute  pmhlbHloR  the  ImposlttoD 
of  any  condition  on  an  employi  as  to  the  expendi- 
ture of  bis  wages  Is  bold  not  to  apidy  toa  dedoo- 
thm  for  medicine  or  nwdlcal  attratbinoe  made  oa- 
dern  oontraot  in  writing  signed  by  tbe  empli^ 
tamb  T.  Great  Northern  B.  Co.  am}  S  Q.  B.  M. 

And  also  that  the  guard  of  a  goods  trshi  wbose 
main  dnty  It  Is  to  gusrd  and  conduct  the  tiaia  and 
to  marslial  the  trueka,  tmt  at  times  alao  to  SBaK  ta 
ooupllpg  and  unooupimgand  In  unloading  then, 
la  not  a  "Srorkman,"  that  Is  one  ^'mgaged  In  mso- 
ual  labor"  witbm  the  meaning  of  tbestatutemto 
such  dadncttona.  Hunt  v.  Gnat  Noctbssn  B.Oa. 
(aA.UIUlQ.B.«a.  &A.B. 
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«a11lDg  tn  litfl  owD  wiy  not  cDCxoachlns  nxpoa 
the  rlithts  of  all  otbers,  or  which  for  Mas  one 

•class  of  persons  from  catering  and  performing 
services  in  snch  lawful  callings,  according  w 
tbdrown  notions  as  to  what  Is  fair  and  proper, 
and  subjects  their  employers  topeDahlea  for 
-SO  employing  them. 

Bakar  t.  Pojiland,  5  Sawy.  666:  mair  r, 
XUpatriek,  40  Ind.  813;  Com.  T.  BamiUon  llfy. 
Co.  120  Mass.  888;  Cooley,  Const.  LIm.  p.  745. 

The  law  authorizing  rcconpment  in  this  Com- 
inoDwesllh  has  always  been  recognized  and 
applied,  in  all  cases  where  the  damages  sought 
to  be  set  off  spring  ftt>m  the  same  transaction 
■or  ccHitract  as  that  on  which  the  plidntifl  re- 
lies, and  where  the  claim  for  damages  is 
agftlnst  (he  plaintiff,  so  that  the  allowance  of 
vucb  a  claim  bv  way  of  set^  or  defense  shall 
operate  to  aToId  circuity  of  action. 

Bunfv.  OfuCb.4Met. 464;  Austinr.  Fotttfr, 
«  Pick.  841;  MotOton  r.  TraA,  9  Met  677; 
Potter  V.  Cain,  117  Mass.  340;  Sktej/  r.  Eemp^ 
■Sn  Mass.  188;  Cbfy  v.  OuiOow,  106  Hasi.  1& 

The  lollowiiv  cases  afford  ample  authori^ 
for  the  oblMtloos  niged  against  the  constlm- 
tionality  oi  this  Act; 

Letoit  V.  WtAb.  8  Mo.  896;  QodehwUt  t.  Wig&- 
-man,  A  Cent.  Rep.  887,  118  Pa.  481;  Millet  v. 
PtopU,  6  WeaL  Rep.  166.  117  PI.  904:  Ptopte 
T.  Salem.  20  Mich.  499,  4  Am.  Rep.  400;  Van- 
sant  T.  Waddd,  9  Terg.  970;  WaUy  v.  Kennedy, 
■2  Yen.  664-5S0;  Dunham  t.  Levuton.  4  Me. 
MO;  Ptemut.  Appeliant,  6  Pick.  60;  Durkee  r. 
Janewaie,  S8  Wis.  464,  0  Am.  Rep.  500;  Mem- 
jAit  V.  naAw,  9  paxt.  240:  Be  Ai'efto/*,  8  R.  I. 
-50;  Gordon  v.  Winehetter  Bldg,  dk  A.  F.  As**. 
19  Bush,  110;  United  Statet  y.  Union  Pae.  B. 
Co.  96  U.  8.  669, 95  L.  cd.  148. 

Mr,  A.  E.  PUUbnry.  Atty-Qen.,  for  the 
Common  wealth : 

That  the  atatute  applies  only  to  a  particular 
claaa  is  true  of  a  great  variety  of  statnies;  but 
tills  doea  not  infringe  the  uniformity  and  equal- 
required  by  the  fundamental  law. 

.ff«ft««v.CTarwr,18Pick.  858;  Vavitv.  State. 
9  Lea.  876:  MittouH  Pae.  R.  Co.  v.  Maektm.  88 
Kan.898;  JfeilvnicAT.  JKEai^M^ nft  JT.  RCo. 
'SO  Iowa.  848;  Cooley,  Conat.  Lim.  8tb  ed.  479. 

The  statute  may  well  rest  apon  the  police 
powers  of  the  Legislature,  or  the  powers  ve»ted 
in  it  by  the  "good  and  welfsre"  clause  of  the 
<>onslitutlon,  chapter  1,  sec.  1,  art.  4. 

Cooley.Const.  Um.6tbed.704;  Com.  w.Bam- 
itUm  i^.  Co.  190  Mass.  888;  Com.  r.  Benne, 
188  Mass.  549,  49  Am.  Rep.  480;  Sawyer  v. 
Datis,  136  Mass.  980,  40  Am.  Rep.  97;  Om. 
T.  PiN^*  Five  Centi  Sat.  Sank,  5  Allen,  438, 
439.  See  also  Sewitt  Charier,  Davie  t. 
State,  Mimuri  Pae.  R.  Co.  v.  Maehey.  and 
MeAunteh  r,  Miuiseippi  A  M.  JL  Co.  wpra. 

Kaowlt4m«  J.,  delirered  the  oplDion  of  the 
«ouft: 

This  b  an  indictment  nnder  the  Btatute  of 
1891,  chap.  126,  the  first  section  of  which  1f<  as 
foltowa:  "No  employer  shall  impose  a  fine 
upoo  or  withhold  the  wages,  or  any  part  of  the 
wages,  of  an  employ^  engaged  at  weaviog, 
for  Imperfections  that  may  arise  during  the 
process  of  wMTinK."  Section  9  proTlaes  a 
paolsbroent  for  a  violatioa  of  the  proTisioiH  of 
the  sUtnte  b7  ilie  Impodtion  of  a  floe  of  not 
«zoeedIng  9100  for  tlw  first  offense,  and  not  ez- 
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ceedlng  $800  fbr  the  second  or  any  snbsequent 
offense.  The  act  recognizes  the  fact  that 
imperfeetions^nsy  arise  Id  weaving  ckrth,  and 
it  is  evident  that  a  common  cause  of  aoeb  im- 
perfections may  be  the  negligenee  or  want  of 
skin  of  the  weaTCT.  When  an  employer  has 
contracted  with  bis  employ^  for  (he  exercise 
of  skill  and  care  In  tending  looms,  it  forbids 
the  withholding  of  any  part  of  the  contract 
price  for  non-performance  of  the  conirsct,  and 
seeks  to  compel  the  payment  of  the  same  price 
for  work  which  in  quality  falls  far  sliort  of  the 
requiremenu  of  Uie  contract  as  for  that  which 
Is  properly  done.  It  does  not  purport  to  pre- 
clude the  employer  from  brinMng  h  mW  for 
damages  against  the  em|^oy6  for  a  breach  of 
the  ooDtnct,  but  he  moat  pay  in  ibe  urtu  in- 
stance the  wages  to  which  the  employ^  would 
have  been  entitled  if  be  bad  done  sacb  work 
as  the  contract  called  for.  It  is  obvious  that  a 
suit  for  damages  against  an  employe  fbr  failure 
to  do  good  work  would  be  In  most  cam  of  no 
practical  value  to  tbe  employer,  and  a  tbeorect- 
cal  remedy  of  this  sort  does  not  juMt^  a  re- 
quirement that  a  party  to  snch  a  euntnct  shall 
pay  the  eonaideratloD  for  performanre  of  it  when 
ithasnotbeen  performed,  Thederendnntcon- 
tends  thai  the  stalnte  ia  uncoDstitutiona),  and  it 
becomes  necessary  tocoosldar  the  qusatloD  thus 
prefwnted. 

The  employer  is  forUddeo  eitber  to  impose 
a  floe  or  to  withhold  the  wages  or  any  part  of 
them.  If  tbe  act  went  no  farther  than  to  for- 
bid the  Imposition  of  a  fine  by  an  emplover  for 
imperfect  work,  it  might  be  sustaioed  as  with- 
in the  legislative  power  conferred  by  the  con- 
stitution of  this  Commonwealth,  In  chapter  1, 
%  1,  art.  4,  which  antfaorizes  tbe  general  court 
"to  make,  ordalo,  and  estabtish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,  directions  and  Instmc- 
tions,  either  with  peoaliiesorwitbont,  w  as  the 
same  be  not  repugnant  or  contrary  t'>  this  Con- 
stitution, as  they  shall  judge  to  be  for  the 
good  and  welfare  of  this  Commonwealtb,  and 
for  the  government  and  ordering  th<»eof,  and 
of  the  subjiecta  of  tbe  aama."  It  might,  well  be 
held  that  if  tbeL«lBlatare  dionld  detenninelt 
to  be  for  the  best  interest  of  tbe  people  that  a 
certain  class  of  employ^  sboula  not  be  per- 
mitted to  subject  Uiemselrea  to  an  arbitrary 
impCMltion  of  a  flne  or  penally  by  their  em- 
ployer, it  might  pass  a  law  to  that  effect. 
But  when  tbe  attempt  Is  to  compel  payment 
under  a  contract  of  the  price  for  good  work 
where  only  inferior  wmk  ia  done,  a  different 

Suestioo  is  presented.  There  are  certain  fan- 
amental  rights  of  every  citizen  which  are 
recognized  In  the  organic  law  of  all  of  oar  free 
American  states,  A  statute  which  violates  anv 
of  these  rights  is  unconstitutional  and  vola, 
even  though  tbe  enactment  of  it  is  not  ezpress- 
Iv  forUddeo.'  Arttde  1  of  tbe  Declaratina  of 
lUlAts  of  the  ConstHntloii  of  Hassarbusetls 
enumerates,  among  tbe  natuntl.  inalienable 
rights  of  men,  tbe  right  "of  acquiring,  possess- 
ing, and  protecting  property.^  Article  1,  % 
10,  of  tbe  Constitution  of  the  United  States 
provides,  among  other  things,  that  no  State 
shall  pass  "any  law  impiUring  the  ol^igatton 
of  contracts."  The  rig^t  to  acquire,  possess, 
and  protect  property  Indades  the  ri^t  to  make 
reasonable  contracts,  which  diall  be  under  the 
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protectioa  of  Uie  law.  The  maoufactare  of 
cloth  ia  an  importaDt  iDdiuttrr.  essential  to  the 
welfare  of  the  ctHnmaDtty .  Tbare  is  no  reason 
why  men  shoald  Dot  be  permitted  to  angage 
inn.  iDdeedrtheBtatulebefweus  reoogDixesit 
at  a  legitiaiate  business  in  to  which  anybody  may 
freely  enter.  The  right  to  employ  weavers,  and 
to  make  proper  oontracts  with  them,  is  there- 
fore protected  by  our  Coostitutlou;  and  a  statute 
which  forbids  the  making  of  such  contracts, 
or  attempts  to  nullify  them  or  Impair  the  obli- 
gation of  them,  TioUites  fundamental  prio- 
dpiea  of  right  which  are  expressly  recognized 
in  our  ConsUlutioiL  If  the  statute  is  held  to 
permit  a  manufacturer  to  hire  weavers  and 
agree  to  pa;  tbem  a  certain  price  per  yard  for 
weaving  cloth  with  proper  skill  and  care,  it 
renders  the  contract  of  no  effect  when  it  re- 
quires bim.  under  a  peaalty,  to  pay  the  con- 
tract price  if  the  employ^  does  h^  work  neg- 
iigently,*  and  fails  to  perform  bis  contract. 
For  it  ts  an  essential  element  of  such  acontract 
that  full  payment  is  to  be  made  only  when  the 
ronlraet  ih  performed.  If  it  be  held  to  forbid 
the  making  of  such  contracts,  and  to  permit 
the  hiring  of  weavers  only  upon  terms  ibat 
prompt  payment  diall  be  made  of  the  price  for 
good  work,  however  badly  their  work  may  be 
done,  and  that  the  remedy  of  the  employer  for 
their  dcrelictioos  shall  be  only  by  suits  against 
tbem  for  damages,  it  is  an  interference  with 
the  right  to  make  reasonable  and  proper  con- 
tracts in  conducting  a  legitimate  business, 
which  the  CionBlitution  gmrantees  to  everyone 
when  it  declares  that  ue  has  a  "naUinu  in- 
alienable right"  of  "acquiring,  posbessiog,  and 
protecting  property."  Whichever  interprela 
lion  be  given  to  this  part  of  the  Act,  we  are  of 
opinion  that  it  is  unconstitutional;  and,  inas- 
much as  the  instructions  of  the  jud^e  permit- 
ted the  jury  to  find  the  defendant  guilty  on  the 
second  count,  a  new  trial  must  be  granted. 

We  do  not  deem  it  important  to  consider 
the  other  excepHona  taken  by  the  defendant, 
further  than  to  say  that  we  are  of  opinion  that 
the  motion  to  quash  was  rightly  overruled. 
For  the  cases  supporting  the  view  we  have 
taken,  and  for  a  further  discussion  of  the  prin- 
ciples involved  in  the  decision,  see  Oodeharle* 
V.  Wiaman,  118  Pa.  431.  4  Cent.  Rep.  887; 
State  V.  GaodwiU,  88  W.  Va.  170,  6  L.  R  A. 
621;  Be  Jaeobt,  98  N.  Y.  98;  People  v.  Mart. 
99  N.  Y  877,63  Am.  Rep.  84;  Piople  v.  GiU- 
mm,  109  N.  Y.  S89,  12  Cent.  Rep.  616;  MiUet 
V.  Proplf,  117  III.  394,  0  West.  Rep.  155, 

Exetptiont  tuttained. 

BohBaa**/'.,  dissenting: 

I  have  the  misrortune  to  differ  from  my 
brethren.  I  have  submitted  my  views  to  them 
at  length,  and,  considering  the  importance  of 
the  question,  feel  bound  to  make  public  a  brief 
statement,  not  wilhstaadiog  the  respect  and  def- 
erence I  feel  for  the  jadgownt  of  those  from 
whom  I  differ. 

In  the  first  place,  if  the  statute  is  unconstitu- 
tional as  construed  by  the  majority,  1  think  it 
should  be  construed  more  nanowly  and  literal- 
ly, ao  as  to  save  U> 
14L.aA. 


Taking  it  literally,  it  is  not  infringed,  and 
there  is  no  withholding  of  wagos  when  the  em- 
plo>[er  only  promises  to  pay  a  reasonable  price 
for  imperfect  work,  or  a  price  less  than  the 
price  paid  for  perfect  work,  and  does  pay  that 
price  in  fact. 

But  I  agree  that  the  Act  should  be  construed 
more  browlly,  and  shoald  be  taken  to  prohibit 
palpable  evasions,  because  I  am  of  opinion  that» 
even  so  construed,  it  is  constitutional,  so  far 
as  aoy  argument  goes  which  I  have  heard. 

The  prohibition,  if  any,  must  he  found  in 
the  words  of  the  Constituttoo,  either  expressed 
or  implied,  upon  a  fair  and  historical  construc- 
tion. What  wordsof  theUniled&tatesorState 
Constitutions  are  relied  on? 

The  statute  cannot  be  said  to  impair  the  ob- 
ligation of  contracts  made  after  it  went  iota 
effect.  Leiiigh  Water  Oo.  v.  &fiU>n,  121  U.  S. 
888.  801.  80  L.  ed.  1069.  So  far  as  has  been 
pointed  out  to  me,  I  do  not  see  that  it  interferea 
with  the  right  of  acquiring,  possessing,  and 
prelecting  property  any  more  than  the  laws 
a^inst  usury  or  gamine.  In  truth,  I  do  not 
think  that  that  cuuse  of  the  Bill  of  Rights  haa 
any  application.  It  might  be  urged,  jterbaps, 
thattbe  power  to  make  reaaonablelaws  implied- 
ly prohibila  the  making  of  unreasonable  ones, 
ana  that  this  law  is  unreasoDahte.  If  I  assume 
that  this  construction  of  the  Constitution  is  cor- 
rect and  that  speaking  as  a  political  economist, 
I  should  agree  in  condemning  the  law,  still  I 
should  not  be  willing  or  think  myself  author- 
ized to  overtnru  legislation  on  ihat  ground, 
unless  I  thought  that  an  honest  difference  of 
opinion  was  impossihie,  or  pt«lty  nearly  ao. 

If  the  statute  does  no  more  than  to  abolish 
contracts  for  a  quantum  meruit,  and  recoup- 
ment for  defective  qualitv  not  amounting  to  a 
failure  of  consideration,  I  suppose  that  it  only 
put  an  end  to  what  are.  relatively  speaking,  in- 
novations tn  the  common  law,  and  1  know  of 
nothing  to  binder  it.  But  I  do  not  COoSne  my- 
self to  technical  considerations. 

I  suppose  that  this  Act  was  p&ssed  because 
the  operatives,  or  some  of  tbem,  thought  that 
they  often  were  cheated  out  of  a  part  of  their 
wages  under  a  false  pretense  that  the  work 
done  by  them  was  imperfect,  and  persuaded  the 
Le^lature  that  their  view  waa  true. 

If  their  view  was  true,  I  cannot  doubt  that 
the  Legislsture  could  deprive  the  employers  of 
an  honest  tool  which  they  were  using  for  a 
dishonest  purpose,  and  I  cannot  pronounce  the 
legislation  void,  as  baaed  oo  a  false  assumption, 
since  I  know  nothing  about  the  matter  one  way 
or  the  other. 

The  statute,  however  construed,  leaves  tba 
employers  their  remedy  for  imperfect  work  by 
action. 

The  objection  that  this  remedy  is  practical- 
It  worUiIess  is,  I  apprehend,  no  less  true,  si- 
tbougfa  for  different  reasons,  if  the  workmen's 
wages  should  be  detained  unjustly. 

My  opinion  seems  to  me  to  t>e  faTf>red  1^ 
Baneoekv.  Tadeii,  121  Ind.  36S,  OL.  R  A. 
576;  SUiughter-Hovte  Caaes,  83  U.  8.  16  Wall. 
8«,  80.  81.  21  L.  ed.  894.  400«  4ia 
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Adam  ROBB 

V. 

CARNEGIE  BROTHERS  &  CO.,  limited, 

(.  P«.  ) 

1.  One  ownlniT  opramtliiflr  -orw* 
for  nuuMilketiurlBs  eoke  from  ooal  ob- 
talned  from  stnuucmaod  not  ndiied  la  tbe  land 
OD  whtoh  tbeorena  afanid,  the  wrtnral  effect  of 
whleh  to  to  aatMttntiaUjr  Injufs  proper^  In  tbelr 
vMiMj,  must  pa7  to  tbe  ownera  of  such  prop- 
art  j-  tbe  damacea  sustained  by  them,  altfaougb 
the  OTeoa  are  located  OD  bis  oirn  laodata  place 
aowfU  adapted  to  tbe  tnubieM  tbat  tbej  woald 
notbaonJMDed. 

%,  Wo  d*M«g—  caabTeeoTwd  by  th» 
OWttsr  of  ft  flwva  for  Injuries  to  crops  KTOwtoflr 
thraeon,  b7  ffases  from  a  Dunufacturlos  ostab- 
Ushment  in  the  vicinltj,  during  years  in  which 
tbe  fiinn  was  lo  the  poeeesslon  or  a  tenant  who 
paid  a  foil  rent  for  It. 

S.  Diubration  In  quaatltr  or  va>liie  of 

eropo  u  shown  by  a  comparison  vltb  years 
wbea  tbe  establlsfament  was  not  there,  and  In  tbe 
ralue  of  the  farm  by  the  deposit  thereon  of  for- 
eiffD  and  fterlllsln^  substancee  as  shown  by 
cbemical  analysis,  are  proper  elements  of  dam- 
ages to  be  recovered  bytbeownerof  a  Armtrom 
tbe  proprietor  of  a  manufaoturingeMabltstamMit 
located  lo  the  vlolnlty.  the  operation  of  which 
causes  fluoh  dlndnntfon. 

4.  Tlmt  fcboMelole—  <lertr»Mo,  and  ita 
tuning  wmliM  bM  bOMirodweod,  are  not 
proper  sabjeota  4tf  oonrideratlim  In  determining 
the  damages  to  bo  paid  to  Its  owner  by  one  locat- 
Inga  manufaotoring  establlsbment  in  its  vicinity. 

5.  Opinions  M  to  the  dlminntloo  In  wnl- 
no  of  property  by  reason  of  the  location  In 
its  ridnlty  of  a  manufaoturteig  eatablMimont 
and  e  oomparlaon  brwltoenea  of  the  value  be- 
fore and  after  sadi  looathm  ave  not  admissible  on 
tbe  question  of  the  amount  of  damage  which 
must  be  paid  the  owner  because  of  Injuriea  done 
by  tbe  establishment. 

4.  On  the  qnestlon  whnt  djunngee  tbe 
owner  of  »ooke  owon  must  pay  mUo^ 
tag  landowners  for  injuries  done  their  prop- 
erty the  operation  of  the  oven,  evidence  aa  (o 
where  tbe  material  from  which  tbe  coke  was 
made  came  from,  what  was  paid  for  It,  and  what 
wtgee  the  miners  recei\-ed,  to  Immaterial. 

7>  Questionsaatotbe  adaptability  ofa 
thrm  tor  prodnctnf*  flrolt  are  not  admlasl. 
He  upon  an  Inquiry  as  to  what  damagea  tbe 
pnviietor  of  a  manuftictnring  eetablfeihment 
which  has  been  located  In  tbe  vicinity  must  pay 
the  owner  of  tbe  farm,  because  of  Injuries  dooe 
it  by  the  manufactory,  where  tbe  farm  has  not 
been  put  to  such  use. 

S«  A  coneeesion  of  exemption  from  lia- 
bility under  certain  olrcnmatances  of  parties 
situated  similarly  to  defendant  by  the  Judge  In 
chanrinfTthe  Jurym  an  action  to  recover  dam- 
ages for  Injuries  to  adjolnlnir  property  by  a  man- 
ufacturing establishment,  although  erroneous.  Is 
not  ground  foroomplalnt  by  defendant,  where  It 

Nora.— For  fvtte  on  nuisance  by  carrying  on  law- 
fal  bnsfaMSK  see  Boban  r.  Port  Jervta  Oas  Light 
Co.  iN.  T.)  V  L.  B.  A.  ni. 
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pifloes  no  burden  on  him,  because  Iw  to,  at  all 
events,  within  the  general  rule  and  not  within 
tbe  exception. 
9.  Benefit*  realised  by  a  pereon  because 
of  the  ostabHshment  in  hto  vtoinity  of  a  nwnu> 
taoturtng  ooDcem  are  to  beoonsldered  in  deter- 
■lining  tbe  damages  which  must  be  paid  him  for 
Injuries  dooe  to  his  property  by  suoh  ooooeni. 

cOctoberMWU 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Court  of  Common  Pleas  for  West- 
moreland County,  in  favor  of  plaintiff  fo  en 
action  bimigbt  to  recover  dimaires  for  injorlea 
to  pIsintUTs  farm,  by  reason  of  tbe  pnwwand 
gases  from  defendant's  coke  ovens  meted  on 
adjt^ing  land.  Revermd. 

At  tbe  trial,  for  tbe  purpose  of  showine  that 
tbe  goil  of  plaintUTB  farm  was  soilable  for 
fruit  growing,  a  witness  was  aslinl  "Hotr 
would  this  farm  be  for  producing  fmft,  in  your 
judgment,  leaving  tbe  smoke  out  of  tbe  ques- 
tion?" An  object  was  sostslnsd  to  this 
question,  and  U  was  ruled  oat.  Tbfa  ruling 
became  tbe  imt^ect  of  the  Dth  ualgnmeBt  « 
error. 

The  further  faoCi  snfllclently  appear  in  (he 

opinion. 

Memn.   Blarehaad  *   CNdther  and 
Wentline  A  HUlor  f6r  appellant. 
Memt.  Atkinaon  4k  Peoples  for  ^>p^ 

lee. 

Memrt.  Oeorge  SUraa,  Jr.,  for  Southwest 
Coal  A  Coke  Co. ,  W.  F.  MeCook,  for  H.  0. 
Frick  Coke  Co.  and  Knox  *  Reed,  for 

United  Coal  &  Coke  Co..  by  permfitsion  of  tbe 
court,  submitted  a  brief  in  favor  of  reversal: 

An  action  does  not  lie  for  a  reasonable  use 
of  one's  right  thotigh  il  be  to  tbe  injury  of 
another.  For  the  lawful  use  of  his  own  prop- 
erty a  party  la  not  answerable  In  damages,  un- 
less on  proof  of  negligence, 

Philadelphia  A  R.  R.  Go.  v.  Teiaer,  8  Pa. 
866:  OoUim  v.  Ohartien  VaUey  Go*  Cb.  6  L. 
R.  A.  380,  181  Pa.  148. 

Compensation  riialt  be  made  for  all  damages 
arising  from  immediate  Injury  to  property,  but 
not  for  any  damages  where  there  Is  no  legal 
injury,  which  is  called  damnum  abngve  injuria. 

Shrunk  v.  muylkill  Aim.  Co.  14  Berg.  &  R. 
71 ;  Pennmltania  R.  Oo.  v.  Lfppineott,  8  Cent 
Rep.  618,  116  Pa.  478. 

It  may  be  suggested  that  these  cases  are 
those  of  suits  against  corporations  having  the 
power  of  taking  private  property  for  puUlc 
nee.  But  it  will  be  found,  on  examining  tbe 
casefi.  that  the  effect  was  not  to  vidt  such  cor- 
porations with  a  greater  dejrree  of  responsibil- 
ity tliAQ  that  attacbed  to  private  persons,  and 
tbatthe  court  held  that  tbe  companies,  with 
respect  to  property  not  taken  but  merely  dam- 
aged, were  subject  to  no  other  or  greater  lia- 
bility than  that  to,whleb  Individuals,  lo  like 
cases,  were  liable. 

Kdmundeon  v.  Pitttimrgh.  M.  d  T.  S.  Oo.  1 
Cent.  Rep.  888,  111  Pa.  816. 

If  corporations  are  not  responsible  for  such 
indirect  damages,  a  forUori,  aTv  indlrtdnals 
and  private  companies  exempt. 
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Bmn^vania  Lead  Co't  Amp.  96  'Ph.  116, 43 
Am.        684,  la  disdwitaluiue. 

Hvekenatin^t  App.  W  Fa.  102,  10  Am.  Hep. 
660,  more  resembws  this  case.  Bee  ahu  fienn- 
tetania  Coal  Oa.  t.  8andm-»tm,  4  Cent.  Rep. 
47fi.  118  Pa.  136. 

EveiyoDe  who  chooses  to  live  fB  a  mlof og  or 
manufactoritiR  district  must  eodure  the  neces- 
aaiy  iDConvenwnce  and  results  of  those  Indos- 
Iriei. 

To  sacb  a  man  we  may  well  apply  the  Ian- 
guaee  uaed  by  Judge  Paxson  in  bis  dissenting 
opinion  filed  m  Sandermm  v.  P$nntylvania  Coat 
Co.  86  Pa.  401. 

Having  enjoyed  the  advantages  which  coal 
mining  confers,  I  see  no  great  hardship,  nor 
violence  to  equity,  in  bis  also  accepting  the  la- 
convenience  Deceaaarfly  resulting  from  the 
boainess. 

WilUanw,  J.,  delivered  the  oplnkm  of  the 

court: 

Thiscase  was  tried  witb  considerable  care  in 
the  court  helow,  and  was  in  most  respects 
well  tried.  Some  questions  were,  however, 
railed  and  craiMered  on  tiie  trial  which  were 
not  necessarily  involved,  and  which  hindered, 
rather  than  helped,  the  court  and  jury  tn  reach 
log  a  correct  result.  For  this  reason,  and  be- 
cause the  case  as  it  is  presented  is  one  of  con- 
siderable general  impotence,  it  seems  desirable 
that  Uie  posltloD  of  the  parties,  and  principles 
by  which  tbelr  relative  rights  are  to  be  ad- 
justed, should  be  briefly  considered.  This 
may  be  done  by  aoswerinj^  the  following  ques- 
tions: M'rsf.  Has  Ihe  plaintiff  shown  a  cause 
of  action  for  which  be  can  recover  in  a  court 
of  law?  Seeowi.  If  be  has,  what  is  the  meas- 
ure of  his  damagea?  Tiiird.  Was  the  evi- 
dence, which  was  admitted  under  objeciion. 
rrlevaot  to  the  issue  before  tbe  jury?  The 
plaintiff  shows  that  prior  to  1871  ne  was  the 
owner  of  a  farm  In  VVestmoreland  County  on 
the  uplands  norih  of  Brush  Creek.  His  culti- 
vated fields  began  about  1,000  feet  from,  and 
about  800  feet  above,  the  stream,  and  esiended 
back  to  and  beyond  his  dwelling  and  farm 
buUdingt.  whidi  were  about  one  balf  mile 
from  the  stream.  He  shows  that  io  1871  the 
defendants  bought  a  tract  of  land  in  the  val- 
ley, and  ezteoding  up  the  slope  some  three  or 
four  hundred  feet,  on  wbicb  they  erected  coke- 
ovens  on  the  flat  on  tbe  north  side  of  Ihe  creek. 
He  alleges  that  the  smoke  snd  gas  from  these 
ovens  passed  over  his  farm,  injuring  tiier^ 
bis  crops,  diminishing  tbe  i>r(xtucttvenes8  of 
tbe  soil,  and  the  desirability  of  his  house  as 
a  place  of  leaidcnioe.  Evidence  was  given  on 
tbe  trial  in  support  of  this  allegation.  The 
defendants  deny  that  the  plaintiff  has  suffered 
injury  in  bis  crops,  his  soil  or  the  comfort  of  his 
home;  and  tney  further  deny  that  the  injuries 
allfgMl,  if  actually  suatained,  would  entitle  the 
^iotiff  to  recover,  and  for  this  they  g!ve  tbe 
following  reasons:  (a)  such  bjuries  are  the 
natural  and  necessary  rosnlt  of  tbe  development 
by  the  owner  of  tbe  resources  of  his  own  land.as 
in  Pennm/tvania  Coal  Co.  r.  Sanderatm,  118 
Pa.  126, 4  Cent.  Rep.  475;  (b)  tbev  result  from 
a  reasonable  use  of  bis  own  land  for  a  lawful 
pariKM,  as  In  Hvekemfiu^t  J|)p..70  Pa.  103: 
(c)  tbf^  result  from  the  pursuit  of  a  lawful 
catling  in  a  lawful  manner,  without  either  neg- 
14  U  a  A. 
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Hgence  or  malice  on  tbe  part  of  tbe  owner  or 
his  employes,  as  in  Pennmfi»inia  R.  Cb.  r. 
LimineoU,  116  Pa.  479,  8  CenL  Rep.  818. 
In  8anderton'$  Ca$e,  tbe  tend  of  the  ona!  com- 
panv  was  coal  land.  Its  value  could  be  Kal- 
ized  by  the  owners  in  no  other  way  than  hr 
bringing  the  ooal  to  the  surface,  so  Uiat  it 
could  be  prepared  for  the  market.  In  the 
inoceas  of  mining,  subterranean  veinsof  water 
are  necessarily  open,  and  tlw  water  accumu- 
lating in  tbe  mines  must  be  brought  to  tbe  snr- 
face,  where  it  naturally  j^nda  its  way  into  the 
surface  streams,  and  pollutes  thenu  If  this 
could  not  be  done,  a  great  iodustty  would  he- 
Interfered  with,  and  the  owner  of  the  coal  land 
denied  the  ezerdse  of  the  rights  of  ownerablp 
on  his  land  for  the  ben^tof  a  neighboring: 
owner  whose  title  was  no  greater  or  lii^ier 
tban  his  own.  The  maxim,  ate  Mlere  tw  ut 
alienum  non  leedaM,  was  therefore  neither  sus- 
pended nor  modified  in  Sanderton't  Oate. 

The  coal  company  was  usinff  its  own  land 
in  the  only  manner  practicable  to  it.  The- 
harm  done  thereby  to  others  was  the  least  in 
amount  consisteDt  with  tlw  natural  and  lawfot 
use  of  its  own.  If  this  use  was  to  be  denied  l» 
tbe  coal  company,  because  some  injury  or  In- 
convcnfence  to  others  was  unavoidable,  iben 
the  result  would  be  practical  conflsoatloB  of 
the  coal  lands  for  tbe  benefit  of  householders 
living  on  lower  ground.  But  the  defendants 
are  not  developing  the  minerals  in  tbdr  land, 
or  oulUvatIng  its  surface.  Th^  have  erected 
coke  ovens  upon  it,  and  are  engaged  in  the 
manufacture  of  cok&  Their  selection  of  this 
site,  rather  than  some  other,  is  due  to  its  Iocs- 
tioa,  and  to  their  con vwence,  and  has  no  rda- 
tion  to  the  character  of  the  soil,  or  to  the 
preeence  or'  absence  of  underlying  minerals. 
The  selection  was  no  doubt  a  wise  ooc^  quite 
secluded,  and  quite  convenient  to  tbe  several 
mines  from  which  tbe  material  was  to  be  ob- 
tained fur  the  making  of  coke;  but  it  was  tbe 
selection  of  a  manufacturing  site,  and  la  sub- 
ject to  the  same  considerations  as  though  glass, 
or  lumber  or  iron  had  been  the  commodity  t» 
be  produced  instead  of  coke.  Tbe  rule  in 
Sanderaon't  Gate  has  therefore  no  application 
to  the  facts  of  this  case.  Tbe  injury,  if  any. 
resulting  from  the  msnnfacioTB  of  coke  at  this 
site,  is  in  no  sense  the  natural  and  ntoesaar>- 
consequence  of  the  exercise  of  the  Itigal  rigfals- 
of  the  owner  to  develop  tbe  resources  of  his 
property,  but  Is  the  consequence  of  his  electtoD 
to  devote  his  land  to  tbe  establlsbneot  ni  a 
particijar  sort  of  manufacturing  havlnv  no- 
natural  connectiop  with  tbe  s<Hl  or  tbe  subja- 
cent strata. 

Tbe  rule  in  Huekenttiwfa  App.  Is  equally 
inapplicable.  The  land  of  the  appellant  In 
that  case  had  upon  it  a  deposit  of  fine  brick 
day,  wbicb  could  be  made  Into  bricks  with 
profit,  if  Ibis  was  done  near  the  [dt  from  wbicb 
the  clay  was  taken.  This  is  the  usual,  and 
probably  a  necessary,  way  of  converting  tbe 
clay  into  bricks.  An  effort  was  made  lo  eirioin 
against  the  burning  of  tbe  bricks  by  Hucken- 
stine  on  tbe  field  where  the  clay  was  otnalned. 
The  injunction  was  refused,  and  it  was  held 
that,  upon  the  case  as  presented,  Huckenattne 
was  making  a  reasonable  use  of  hts  own  land, 
which  equity  would  not  interfere  with. 
Whether  be  would  have  been  HaUe  to  an  ac- 
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lIoQ  at  law  fnr  any  snbBlaotial  Injiin  be  mltht 
do  to  a  I  eiubbor  by  the  buruing  of  bricks  was 
not  before  tbe  court,  and  was  not  cooriflered. 
We  tbiDk  it  is  true,  as  beld  by  tbe  Judge  of  tbe 
court  below,  tbat  tbe  evideoce  in  tbis  case 
wotild  not  justify  an  injunctioD.  It  shows 
a  selection  of  a  Bite  as  well  adapted  to  tbebusi- 
nera,  and  as  remote  from  dwelifngB  as  any  tn 
In  tbat  region.  To  enjoin  tbe  manufacture  of 
coke  at  sucb  a  rite  would  amount  to  a  p^  ihiU- 
tiooof  lis  manufacture,  and  tbe  dei>truc(ion  of 
vast  allied  and  dependent  Induvtriea  of  Im- 
mense va  ue  to  the  public  as  well  as  to  those 
directly  enftaged  Id  them.  A.o  iDjanctioo  is 
not  of  ris^,  ont  of  grace,  and  will  new  be 
fasued  bf  a  court  of  eqnltv  when  H  will  loflict 
a  greater  fnlury  than  it  wut  prevent.  In  such 
a  case  tbe  ujured  party  will  be  left  to  his  re- 
dress at  law.  No  more  tban  this  is  fairly 
covered  by  HuekenstiiWt  CaK.  Tbe  plaintiff 
io  this  caw  is  therefore  in  tbe  right  court,  and 
if  he  Is  BulMiantially  burl  the  oae  to  which 
tbe  defendants  have  seen  m  to  dtvobe  thefr 
land,  we  see  no  reason  why  be  may  not  recov- 
er, unless  it  is  found  in  tbe  last  of  the  podtions 
taken  by  tbe  defendants  for  which  L^ppxn- 
eot^»  Case  Is  cited. 

It  is  a  fundamental  principle  of  our  system 
of  frovemment  tbat  tbe  interest  of  the  public 
is  higb^  than  tbat  of  tbe  individual,  so  that 
when  these  interests  are  In  conflict  tbe  latter 
most  give  way.  If  tbe  Individual  is  therebv 
deprived  of  his  property' without  faoH  on  bu 
part,  he  is  entitled  to  compeosallon;  but  if  he 
Is  affected  only  in  bis  tastes,  his  personal  com- 
fort, or  pleasure,  or  preferences,  these  be  must 
sanender  for  tbe  comfort  and  preferences  of 
the  many.  Thua  highways  are  neccsHary  to 
the  pabne  bosloeaa  and  cmnfort.  Some  nolae 
and  dust  are  necessarily  occasioned  by  tbe 
l^ltimate  use  of  them.  This  may  be  disagree- 
able, perbapa  in  some  cases  positively  barmfu), 
to  someone  or  more  of  tbe  persons  living  along 
tbem;  but  for  (his  there  is  no  remedy,  at  law 
or  in  eqnlQ'.  It  la  ene  of  the  Becessary  conse 

SueDces  of  sabjectlog  the  Individual  to  tbe  pub- 
c  In  those  things  as  to  which  tbrfr  interests 
are  in  conflict,  itailtoads  Iwve  become  the 
great  highways  of  travel  and  commerce.  Tbe 
turnpike  and  canal  have  been  superseded,  and 
tbe  people  and  their  products  are  transported 
at  a  great  advance  in  speed  and  comfort  over 
tbe  modem  highway  1^  tbe  power  of  steam. 
Tbe  law  recoffnizes  the  public  character  of  these 
highways.  Their  presence  is  necesEsry  to  the 
proeperity  and  comfort  of  the  pubnc  To 
flome  persons  who  live  near  tbem,  as  to  some 
peraoDs  wbo  live  upon  a  busy  city  street,  the 
ioceasant  roar  of  bnstness  and  tbe  dust  of  pass- 
iae  vehicles  or  trains  may  bo  unpleasant  or 
pwnfnl;  but  whether  snch  persons  live  upona 
ooaotry  road,  a  paved  street,  orarailroad  they 
are  alike  remediless.  No  action  will  lie  ainlnst 
tbe  municipa  ity,  tbe  turnpike,  or  the  rauroad 
oompeny  for  the  nolae  and  dust  caused  by  the 
lesiUmate  use  or  operation  of  tbe  highway  in 
either  case.  For  Degligence  or  malice  the 
wrong  doer  Is  HaMe  to  the  party  injured,  but 
for  the  lawfnl  nae  of  the  road.  In  tbe  cus- 
tonnary  manner,  no  liability  attachea  to  the 
traveler  or  owner.  The  railroads  an  bnilt,  as 
fa  tbe  tompifce  or  the  atreet,  under  laws  regn- 
lating  their  CMUtmctifHi  and  tiae  In  Oie  Interest 


at  tbe  public  which  Is  to  be  served  by  tbem. 
The  ri^bt  to  operate  railroadu  ia  a  necessary 
incident  to  tbe  right  to  build  tbem,  and  tliis 
was  held  In  LtppiHeotfa  Gate.  But  the  pro- 
duction of  iron  or  steel  or  glass  or  coke,  while 
of  great  public  Im|K>rtance.  stands  on  no  dif- 
ferent ground  from  any  other  branch  of  manu- 
facturing, or  from  the  cvltivatioo  of  agricul- 
tural pTMhieta.  They  are  needed  for  use  and 
consumption  by  the  puUIt^  but  they  are  the 
resnlts  of  private  enterprise,  conducted  for 
private  profit  and  under  the  absolute  control 
of  the  producer.  He  may  increase  his  buai- 
neas  at  will,  or  diminish  it.  He  may  transfer 
it  to  another  person,  or  plaoe,'or  state,  or  aban- 
don ik  He  noay  adl  to  whom  he  pleases,  at 
such  price  as  be  pleues.  or  he  may  board  bis 
productions,  and  refuse  to  sell  to  any  person 
or  at  any  price.  He  is  serving  himself  in  bis 
own  way,  and  has  no  right  to  claim  exemption 
from  the  natural  coosequeoce  of  his  own  act. 
The  Intmata  In  conflict  in  this  case  axe  there- 
fme  not  those  of  tbe  public  and  of  aa  individ- 
ual, but  those  of  two  private  owners  who 
stand  on  equal  ground  as  ei^ged  fai  tbeirown 
private  bueaness.  Zdppiatott'*  Ckm  is  there- 
fore DO  reply  to  the  puintiff's  case. 

WbattineD.istbemeasureofdamagesf  The 
declaration  charges  an  injury  to  the  trees  and 
cropa  growlngon  tbe  surface,  and  a  permanent 
injury  to  the  soil  b7  the  deposit  upon  It  from 
tbe  passing  smoke  and  gas  of  sterilizing  and 
poisonous  Bubetanoea.  To  tbe  first  of  these  the 
Statute  of  Limitations  was  pn^rly  applied. 
During  two  of  the  six  years  open  to  inquiry 
the  farm  was  in  tbe  poeeesAioo  of  a  tenant  wbo 
paid  what  is  admitted  to  have  been  a  full  rent 
m  it.  The  onns  for  those  two  yean  aboukl 
therefore  be  emnded  from  oonsioeratioo.  As 
to  the  remaining  four  years,  If  the  crops  were 
so  affected  as  to  reduce  iheir  quantity  or  value, 
the  shrinkage  upon  eadi  yesirs  firops  dioukl 
be  shown  in  bnuiels  or  tou,  or  approximated 
as  nearly  as  possible.  For  the  acreage  In 
wheat  or  com  f  n  any  one  of  these  four  year's,  for 
example,  being  shown,  and  tbe  yield  per  acre, 
a  comparison  of  the  crop  with  tbat  raised  on 
the  same  farm  before  the  ovens  were  built 
could  be  made,  and,  so  far  as  tbe  difference 
was  shown  to  be  due  to  the  smoke  or  gas.  it 
would  afford  some  basis  for  an  estimate  of  the 
damage  sustained  on  tbat  year's  crops.  In 
this  manner  tbe  actual  injury  to  tbe  crop,  If 
any,  oonld  be  gotten  at  pretty  nearly.  As  to 
tbe  permanent  injury  to  the  soil  by  toe  deposit 
of  injurious  puticleB  upon  it,  a  chemical 
analysis  will  afford  tbe  only  safe  guide.  Dif- 
ferences in  the  amount  ofltbe  crop  might  be 
due  to  tbe  effect  of  the  smoke  on  the  growing 
plant,  to  negligent  tillage,  lo  exhaustion  of  the 
soil  by  longcropphig.orio  many  other  causes; 
tmt  il^  as  some  of  llw  witnesses  have  testified, 
a  crust  of  foreign  and  sterilizing  substances 
has  been  deposited  over  this  farm  varying 
from  a  quarter  to  a  third  of  an  inch  in  thick- 
ness, specimens  of  it  can  and  should  be  pro- 
duced, and  ita  composition,  and  tbe  effect  of 
its  presence,  ascertained  and  exphuned  to  the 
jury  by  ttiose  competent  to  speak  on  the  sub- 
ject. This  Is  a  quMtion  susceptible  of  a  clear 
and  satisfactory  solution  bty  the  application  of 
scientific  tests  which  the  court  and  jury  should 
have  the  benefit  of.  If  the  result  u  to  show  a 
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permanent  injury  to  the  soil  vhfcb  impairs  its 
productiveness  to  an  appreciable  denee,  the 
extent  or  tbe  loss  in  tbe  value  of  tbe  fann  can 
be  readily  computed.  If  such  pemaoent  im- 
paiiment  is  not  made  to  appear,  tbis  part  of  tho 
philntifl's  claim  should  be  rejected  allogether. 
The  fact  that  tbe  plaintiff  may  regard  his  home 
as  less  desirable  than  before,  because  of  the 
proximity  of  an  andesiraMe  business  or  of  uo 
desirable  neighbors,  or  tbe  further  fact  tbatKs 
selling  value  has  been  reduced  by  reason  of 
such  proxlmtty,  affords  no  ground  for  a  recov- 
ery. The  location  of  a  livery  stable,  a  restau- 
rant, a  dlsUllery,  and  many  other  hinds  of 
busraeBs  close  to  one's  home  might  diminish 
lis  comfort  and  its  market  value,  but  the  own- 
er would  be  without  legal  redress,  so  far  as  the 
effect  of  mere  proximity  is  concerned. 

If,  however,  the  business  was  so  conducted 
as  to  ^BElBOt  t>-e  use  of  adjoining  pro^rty  or 
the  beallh  oi  Its  occupants,  these  tangible  and 
substantial  Injuries  capable  of  measurement  by 
a  pecuniary  standard  n  ight  sustain  an  action  for 
damages.  Tbe  ordinarr  rule  for  tbe  ascer- 
tainment of  damages,  where  land  has  been  en- 
tered and  appropnated  undw  tbe  right  of  emi- 
nent domain,  does  not  furaisb  ameaanre  of  the , 
plaintiff's  right  tb  recover  In  this  case,  for  tbe 
reason  already  given.  Wher"  an  entry  and 
seizure  has  been  made,  tbeeffect  of  tbe  selsure 
and  appropriation  of  part  of  the  land  tA  tbe 
owner  to  a  pe'licularose  is  to  be  cttosldered. 
as  well  as  the  value  of  what  is  taken.  This 
can  be  best  adjusted  by  ascertaining  the  sell- 
ing value  of  the  whole  property  before  the  en- 
try, and  after  it  has  b^n  made.  The  differ- 
ence. If  any,  shows  tbe  actual  loss  which  tbe 
owner  has  suffered.  But  in  this  case  there  has 
been  no  entry  upon  or  appropriation  of  tbe 
plaintiff's  land,  what  he  alleges  is  that  the 
prosecution  of  tbe  business  of  making  coke  by 
the  defendants  on  tiieir  own  land  has  hurt  hu 
crops  and  Injured  hla  soO.  Thef  have  the  ria^ 
to  make  coke.  If  the  establishment  of  that 
business  near  the  plaintiff  affects  the  seUlag 
value  of  bis  farm,  he  can  no  more  recover  for 
tbat  than  he  could  recover  agai>>Bt  the  saloon- 
keeper or  the  liveryman  because  tbe  location 
of  their  btidneea  near  him  bad  made  his  pnp- 
eriy  unsalable.  The  nature  of  the  business  Is 
therefore  to  be  left  out  of  view.  Tlw  sole 
question  is.  What  barm  had  been  done  to  the 
plaiotiff  by,  or  as  tbe  direct  result  of,  tbe  prose- 
cution of  the  defendants'  business  at  a  place 
where  (bey  had  a  legal  right  to  ca^ry  it  on? 
The  plaintiff  might  honestly  think,  and  bis 
neigbbors  might  be  willing  to  testifv,  tbat  tbe 
mere  location  of  the  ovens  on  adjoining  land 
reduced  tbe  value  of  bis  farm  80  or  60  percent 
or  more,  and  a  comparison  by  them  of  the 
value  before  and  after  the  butldlog  of  these 
ovens  would  Include  this  element,  tor  which 
there  can  he  no  recovery.  What  has  been  now 
said  substantially  disposes  of  our  question  re- 
lating to  tbe  testimony  objected  to.  Tbe  aec- 
ottd  assignment  of  error  Is  sustained.  The 
quest  ion  objected  to  Aould  have  been  exdnded 
)>ecflU!w  It  called  for  no  fact,  but  for  a  lumping 
pstimalewblch  opened  tbe  way  forthewilness 
to  introduce  coosiderationB  that  we  have  aeeta 
had  no  place  in  tbe  adjustment  of  tbe  dam- 
ages, liie  question  referred  to  in  tbe  third 
14  L.  R.  A. 


as^gnment  should  have  been  excluded  forrea- 
sons  already  given. 

The  seventh  assignment  is  also  sustained.  It 
was  no  sort  of  consequence  where  the  defend- 
ants obtained  the  material  which  the?  used  lo 
making  coke,  or  what  price  they  paid  for 
or  what  the  miners  who  brought  it  to  the  sur- 
face were  paid  lor  mining  It,  and  such  ques- 
tions should  have  t)een  excluded.  Tbe  niotb 
assignment  must  also  be  sustained.  Tbe  ques- 
tion was  not  what  purposes  the  plaintiff  might 
have  devoted  his  farm  to,  and  what  damages 
he  would  have  sustained  Id  that  case,  but  to 
what  purposes  had  be  devoted  it,  and  to  what 
extent  had  be  been  interfered  with  by  the  de- 
fendants' business.  An  examination  of  the 
evidence  shows  that  tbe  plaintiff  purchased  his 
farm,  containing  83  acres,  for  f4,000  a  few 
years  before  the  ovras  were  built.  Several 
years  after  they  were  bnUt  be  bought  twen^ 
acrf^  adjoining,  which  contained  coa7,  whtda 
he  mined  and  sold  to  the  emptoyis  of  the  de> 
feodanls.  So  far  as  the  evidence  indicates,  the 
latter  piece  was  not  farmed,  but  k^t  and  used 
for  mining  coal.   For  tbe  injury  to  fouryeara' 

fic^H»,  and  for  permanent  Injurr  to  bin  soil,  the 
lafntiff  recovered  nearly  11,000  more  than 
la  farm  proper  cost  him.  and  still  finds  it  lo 
bis  advantage  to  reside  upon  It  and  to  cultivate 
it.  Tbe  fact  that  such  a  verdict  was  rendered 
■shows  tbat  the  court  and  jury  must  have 
been  misled  to  same  extent  by  the  irrelevant 
testimony,  and  by  the  improper  measure  of 
damages  which  tbe  jury  was  thus  left  to  apply. 

It  only  remains  to  consider  briefly  the  twelfth 
asstonmeot  of  error.  The  leamea  judge  said 
to  the  hvy;  "  After  much  thought  we  have 
arrirea  at  tbls  conclusion:  Jirtt,  that  (be  own- 
ers of  coal  lands  may  develop  and  operate  the 
same,  even  to  tbe  injury  of  adj<dning  land- 
owners, without  remedy  on  tbe  part  of  tbe  lat- 
ter, unlesft  malice  or  ae^Ugenoe  be  shown;  sec- 
ond, tiiat  a  court  of  equity  will  not  restrain  the 
operatioD  of  wwks  of  an  Injurioos  nature 
where  the  best  possible  place  to  do  the  least  in- 
jury to  otfaers  has  been  selected;  tAird,  tbat, 
while  equity  will  not  restrain,  law  will  give  a 
remedy,  where  actual,  positive,  serious  iojuir 
has  been  done  to  another,  by  bringiog  npon  ad- 
jacent land  any  raannfaeturing  muwtal  not 
part  of  the  land,  whether  such  hannbedcmelo 
healUi  or  property."  We  cannot  see  that  the 
appellants  were  hurt  by  tbls  InsUuction.  Tbe 
first  proportion  is  no  more  than  a  statement  of 
the  rule  which  was  held  In  Sandfnon's  Cam. 
Tbe  second  is  all  that  tbe  ainwilants  could  aak, 
and,  as  a  general  rule.  Is  well  settled.  If  them 
is  any  error  in  the  third,  U  ia  in  the  ooncnsion 
that  tbe  mine-owner  Is  under  less  obligation  to 
his  neighbors  when  he  makes  coke  upon  tbe 
tract  from  which  the  coal  is  mined  than  wfaen 
he  makes  it  elsewhere.  If  this  concession  was 
mistaken,  as  perhaps  it  was.  It  did  not  lay  any 
burden  on  the  appellants,  and  they  have  no 
right  to  complain  of  It.  Whether  one  who 
mines  coal  or  petr^eum  or  lead  on  hts  own 
land  has.  1^  virtue  of  tbat  fact  alone,  a  right 
to  manufacture  or  refine  such  product  on  tin 
tract  from  which  it  was  obtained,  under  clr- 
cuDMtanoes  which  would  prevent  its  manufac- 
ture, or  render  him  liable  for  damages  if  be 
manufactured  on  some  otha  tract.  Is  a  qtiea- 
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tloD  Dot  raised  by  ihe  foots  of  this  case.  If 
the  relation  of  tbe  miner  to  his  product,  or  the 
Biirfttce  to  tbe  underljiog  niiaerals,  could  con- 
fer exeicptioD  from  liability  from  tbe  coose- 
qnfences  of  tbe  manufacture  of  tbe  inaleriKl 
m  tned,  wbere  tbe  process  was  coudncted  on  the 
imme  tract,  tbe  defendaDts  were  DotwlLliin  the 
range  of  aucb  exemplioo.  They  did  not  mine 
the  coal  tbey  used.  It  vrns  not  mined  on  the 
land  upon  whicb  (he  coke-ovens  stood.  They 
were  therefore  under  tbe  general  rule,  and  uot 
within  tbe  exemptioD,  if  such  exempUon  really 
exfotfl.  At  tbe  same  time,  tbe  location  of  tl^ese 
parties  and  the  industries  of  tbe  region  are  not 
to  be  lost  sigbt  of.  The  plaintiff's  farm  is  in  a 
region  in  which  bituminous  coal  is  olMaincd  In 
large  quantities.  He  himself  mines  coni  upon 
bis  own  land  for  sale.  Tbe  conversion  of  coal 
Into  coke  to  anpply  fuel  for  tbe  great  Iron  and 
steel  miUa  of  western  Pennsylvania  is  one  of 
tbe  great  Industries  of  the  region.  Many  mil- 
Uons  of  monoy  are  Invested  in,  and  many  thou- 
sands of  men  are  employed  about,  its  produc- 
tion. It  has  been  largely  instrumental  in  the 
development,  growth,  and  general  prosperity 
of  tbe  legion.  The  plalotlff  shares  toe  general 


benefits,  and  neems  to  possem  some  advanta^ 
that  are  special,  and  grow  directly  out  of  the 
establishment  of  these  works  near  him;  for  be 
has  been  thereby  provided  with  customers  for 
bis  oral  and  his  fium  products  at  his  own  door. 
These  considerations  should  be  borne  in  mind 
in  adjuetiog  tbe  damaffes,  if  any  have  been  sus- 
tained; eo  that  the  plamliff,  while  be  recovers 
for  bis  actual  loss  in  the  products  of  his  fartn 
or  the  destruction  of  his  soil,  as  tbe  evidence 
may  show  the  facts  to  be,  tiiall  not  be  allowed 
exem^nf  damages,  and  ao  that  the  defend- 
ants snail  not  be  treated  as  wrong-doers  in  tbe 
establishnieot  of  their  plant  on  a  well-selected 
and  secluded  tract  of  land  belonging  to  them- 
selves. As  tbis  case  goes  back  for  a  new  trial, 
it  is  quite  proper  for  us  to  add  tliat  the  trial 
judge  is.  in  an  important  sense,  tbe  thirteenth 
juror;  and,  when  the  amount  of  the  verdict 
shows  that  It  must  baTe  been  arrived  at  by  the 
adoption  of  an  errooeons  measure  of  daniagea 
or  a  mistake  in  compatatton.  he  should  not 
hesitate  to  set  itadde. 

The  judgment  ii  memd^  and  a  venire  facias 
de  novo  ateardett. 

'  \ 
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Wbere  a  ri|At  of  waj  throocli  *  pv^ 

•Day  Jaw  oat  enttaeir  aa  the  grantor^ 


)  land  is  Kranted  to  the  owner  of  property  adja- 
cent thereto  wtiloh  fronts  on  a  pubUo  street,  and 
to  blsh^ra  and  aaBlgns  forever,  ffe  doea  not  be< 
eome  appurtenant  to  snob  pn^rtr  hot  Is  a  right 
of  way  In  grroes. 
8.  Artglitofwmylngro—I«»merepeiv 
■onal  privUfl^  and  dies  wlA  tbe  arantee 
altboogn  tbe  Instrument  oreattng  It  oonveys  tt 
to  tbe  grantee  and  Us  beta  and  aaalgna  forever. 


Hon.— AMCiMBt  In  aroBs;  rl^  to  aauign  or  trans- 

Hie  text-wrfters  are  quite  nnaalmous  in  atating 
that  an  easemeot  as  defined  to  S  Jacob,  lAw  Uot. 
p,  3BS,  f.  e;,  "a  aerviea  or  OMivenlenoe  wbMt'  one 
n^tabor  baaof  another br  charter  or  pmortptfon. 
without  profit,"  If  acquired  In  gross  ia  u  petsonal 
rtght  which  oannot  be  granted  over,  and  is  extin- 
guished by  I  he  death  of  lis  owner.  See  2  U.  Com. 
81;  8  Kent,  Com.  *  420;  <  Widt,  Act.  ADet  SIB:  Vool- 
ryOi,  Wars.  18,  SO;  Angell,  HIgliwajrs.  •  1;  Washb. 
Eapem.  *ia 

Tbe  expression  ''easement  In  gross*'  Is  bere  used 
fn  the  sense  fn  wbioh  )t  is  generally  used  and  un- 
derstood without  reference  to  the  refinement  at- 
tempted to  be  establiebed  bj  Oa)e  (Eafem.  Ki  and 
Qoddord  (Essem.  6}  to  tbe  etTeot  that  there  is  no 
such  thing  known  to  the  law, 

Lfccneesand  antbortllee  aregTantaUe  at  first  for 
the  lives  of  the  persona  or  for  years,  tmt  (he 
grantees  of  them  cannot  assign  them  over.  If  a 
license  t>e  granted  me  to  walk  In  another  man's 
garden  or  to  go  through  another  man's  ground,  I 
mar  not  give  or  grant  this  right  to  another.  Sbep. 
Touch.  SW. 

The  doctrfne  aa  stated  above  la  supported  by  the 
decided  weight  of  autborttv.  Ackroyd  v.  Smith, 

10  C.  B.  187;  Oarrlsnn  v.  Rudd,  19  111.  SW,  Post  V. 
Penraall,  £8  Wend.  482;  Cbdwalader  v.  Kiiley,  ante. 

A  rigbt  of  war  in  gross  in  a  right  personal  to  the 
grantee  and  cannot  be  made  a.<«>i(rnable,  or  Inherti- 
able  by  any  words  In  tbe  deed  by  which  it  was 
graof  ed.    Boatman  V.  Lesley,  28  Ohio  RU  614;  Tlnl- 

11  h.  R.  A. 


cum  Flshinir  Oo.  v.  Ckrter.a  Va.  SS,  100  Am.  Dee. 

007. 

HcDoe  the  right  of  way  to  a  store  In  favor  of  tbe 
storekeepera  will  be  extinguished  by  an  assign- 
ment for  benefit  of  oredltors,  and  It  cannot  be  la 
any  way  revived  for  the  benefit  of  a  corporation 
to  wtiicb  the  stock  la  transferred  and  which  at> 
tempts  to  continue  buainesa  at  the  old  stand.  Hall 
V.  Armstrong.  1  New  Eng.  Bep.  8S1,  S3  Conn.  6H. 

Even  tf  a  right  of  way  In  gross  oonM  be  assigned 
It  is  Impossible  to  make  tbe  pabUc  tbe  aaalgnee. 
White  V.  Wiley,  80  N.  T.  S.  B.  lOBL 

A  right  of  way  confera  no  Interest  in  (he  lan^ 
Oarrlson  v.  Rudd.  19  lU.  ML. 

And  a  right  In  gross  la  so  fhr  a  mere  personal 
rliiit  that  It  cannot  be  tmxed  with  land.  Spensley 
v.  Valentine,  84  Wla.  VA. 

Bide  toftere  tA«  oniiUce  ocQUirea  a  pnuit  In  the  iminf- 
or^lond. 

A  dtodnotlon  has  been  drawn  In  Csvor  of  grantees 
who  bav«  acquired  a  right  of  profit  In  the  grant- 
or's land. 

A  profit  d  prendre  In  tbe  land  of  another  when 
not  granted  In  favor  of  aome  dominant  tenement 
cf.nnot  property  be  said  to  be  an  easement,  but  Is 
an  Interest  or  estate  fn  the  land  Itaett.  Post  v. 
Pearsall  n  Wend,  48i. 

A  profit  or  Interest  In  tbe  soil  of  another  forms 
ttartof  (beiaberitmee'of  Itsowner  aaaa  estate  in 
the  freehold  and  goes  to  the  man  and  Us  heirs. 
Id.  411. 

If  the  easement  conalets  of  a  right  of  profit  d 
prendre  and  Is  giaa«ed  to  onelosrosa  it  te  treated 
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Jolt. 


8.  A  power  aa*  «oq^»dwHh— later— t 
to  oonTor  »  rlyht  to  vM*  prlvftto  al- 
loy whtota  la  laid  out  eotlraljr  on  tand  of  tbe  do- 
nor of  Uie  power  oaoDot  be  exerotaed  after  Uw 
donor  has  parted  with  hia  title  to  tbe  laod  upon 
whiofa  tbe  alley  la  situated. 

«July  18,  IWU 

APPEAL      plaintiff  from  a  jtid^eDt  of 
the  Cotnmoa  Pleas  Circuit  Court  for  Ricfa- 
laod  County  in  favor  of  defeodaDU  Id  an  ac- 
tion brought  to  recover  dsmagM  for  the  alleged 
ill^l  obfltructloD  of  au  alle;-wav.  Jjfirmed. 
The  facia  are  Mated  la  tbe  opiDion. 
Mr.  Alloa  J*  Oroon  for  a|^lhuit 
Mmn.  F.  H.  WootoB  and  I^loo  * 
H^Tiisworth  f(tt  reepoodents. 

'  KelvoFt  J.,  delivered  theopinlim  of  the 
fXMiil: 

This  was  an  actkm  to  recover  damages  fw 
the  obetructkMi  of  an  alleged  tight  of  war  over 
ihe  lands  of  defeodanta,  and  to  perpetually  en- 
join Ihe  defendants  from  obslructiog  tbe  same. 
The  diagram  aanezed  to  tbe  "case  shows  dis- 
tinctly the  situation  of  tbe  premises,  and  tbe 
course'of  tbe  way  claimed  by  the  plaintiff,  and 
should  be  incorporated  in  the  zepori  of  this 
case.* 

*Thls  dtagram  waa  aa  follows: 

TATLOB  BTBBBT. 


1 

] 

Lota. 

AUer. 

^1  Alley. 

Hn.  H.  D.  Dsfa; 

H 

 T^.  

Davis  Property. 

Gent.  Nat.  Bank.! 

It  is  rafflcient  to  state  senenllj  tliat  the 
leped  way  is  an  alley  belweoa  adjacent  lots  is 

tbecity  of  Columbia,  plafnilff  bMiig  tbeowocr 
of  the  two  lots  designated  on  the  diagnm  as 
Ihe  "Black  LoU,"  and  defendaou  hoog  (be 
owners— tbe  one  for  life  and  tbe  other  there 
mainder  in  fee- of  tbe  loia  derignated  ttie 
"Fair  Lots."  which  wasoririnally  owned  by 
Dr.  Samuel  Fair;  Thomas  Davis  having  been 
formerly  tbe  owner  of  the  other  lots  adMniog 
the  alley  on  the  west,  designated  as  tbe  Davn 
property,  a  part  or  the  whole  of  which  k  oow 
ow^ed  bv  the  Central  Bnnk.  Tbe  evidence 
lends  to  show  that  originally  Davis  wasiosooie 
way  entitled  to  a  right  of  way  Ibroush  and 
along  the  alley  aeparatiuf  the  Davis  propeitj 
from  the  Fair  lot.  10  feet  wide,  up  to  a  pMDi 
where  it  intersected  an  alley  runnlngeaat  bom 
HIcbardson  Street,  and  separatiog  the  Daria 
property  from  tbe  Black  lots.  So  that  Davis 
bad  a  right  of  way,  but  whether  in  gross  or 
appurtenant  does  not  appear,  all  around  his 
property,  by  an  alley  beginningoo  Plain  Street, 
and  runniDg  north  to  tbe  point  when  it  inter- 
sected the  alley  running  west  into  Richardson 
Street.  While  things  were  in  this  situalioa, 
to  wit,  on  tbe  29th  of  February,  1856,  Dr. 
Fair  and  Davis  executed  a  deed  of  Indenture, 
whereby,  in  consideration  of  cerlafncoveoaois 
therein  staled  on  the  part  of  Davis,  Dr.  Pair, 
acknowledging  the  tieht  of  way  of  Davis 
tbroush  tbe  alley  leading  from  Ptalo  Street 
noftb  to  tbe  point  where  it  intersected  the  all^ 
running  from  Richardson  Street  above  men- 
tioned, conveyed  to  said  Davis  a  further  right 
of  way  through  an  alley  runnlof  from  Sumter 
Street  west  over  the  northern  edge  of  tbe  Fair 
lot.  and  agreed  to  extend  the  right  of  way  al- 
ready owned  by  Davis  north  totbe  Alley  lead- 
ing from  Sumter  Street  west;  the  practical 
result  being  to  give  Davie  a  ri^^t  of  way  from 
Plain  Street  around  tbe  western  and  northern 
sides  of  the  Pair  lot  to  Sum'er  Street  TW« 
conveyance  of  the  right  of  way  was  to  Thomas 
Davis,  hia  befia  ana  asalgnB,  foieven  and  the 
deed  of  fikdenture  contains  the  following  daine: 
"And  tbe  said  Samnel  Fair  farther  agrees  to 
allow  the  saidTbomasDavis.  and  bis  beirsand 
assigns  to  have  the  rigbt,  at  his  or  their  decte- 
tion,  of  conveying  to  Charles  H.  Black,  and  hn 
heirs  and  assigns,  or  to  the  owners  for  the  time 
being  of  ihe  lot  adjoining  tbe  lot  of  Thomas 


as  an  estate  In  the  land  and  nar  therefore  be  for 
life  or  tataerltanoe.  Thiloum  FUinff  Co.  r. Qirter. 
SI  Pa.  2S.  too  Am.  Dec  SST. 

Thus  an  easement  of  pasturafe  mar  beaeqnived 
In  fee.  Weloonw  v.  tTptoo.  t  Heea.  A  W.  Ml 

The  rltrht  to  take  tlab  la  a  profit  d  prtn-lrr  and 
may  be  acquired  In  foe.  Tinlcum  Ftohlng  Co.  v. 
Carter^ei  Pa.  22, 100  Am.  Dec.  S07.  But  see  Turner 
T.  H^ron.  pnit,  888. 

The  rlfflit  of  tbe  exohvlve  privllese  to  shoot, 
talie.  and  kilt  wtid  fowl  on  the  premfsea  of  the 
grantor  may  be  pranted  to  a  man  and  hie  heirs  and 
assigns  fofvver,  and  the  grantee  may  tranafer  tbe 
right  In  good  faltti,  but  he  wHI  have  no  aatbority 
to  lodisoilmtiiatetjr  give  paaaea  and  pnnnlts  to 
atraDgers  to  ezerelse  the  rl^t.  Blagfaam  v.  8a- 
i<ne.i50r.»ei 

So  the  grant  lo  a  person,  his  helfi  and  aaalgna.  oC 
"free  liberty,  with  servants  or  otherwise  to  enter 
intoandupoo  the  tends  and  there  to  hawk,  husk, 
ilahand  fowl,*' ia  a  grant  of  a  lloenae  of  profit  and 
not  of  a  mete  UoBBseof  pteaanas^  aadtheretoea  It 
14  L.  a  A. 


authorlaes  the  grantee,  his  befrs  aud  aarfgoa  to 
hawk,  hunt,  etc.,  by  fats  servants  In  Ua  alfinn 
WioUwa  V.  Hawkw.  7  Meea.  *  W.  flS. 

8o  R  Is  almost  nniversally  raoognlsed  that  the 
right  to  lake  water  is  suoh  an  Interest  fa  land  that 
It  nuy  become  the  aubleot  of  an  easement  la  gran 
Intee.  Luoadale  Co.  v.  Uolea,  Si  Law.  fiepL  aiL 

In  Weekly  v.  Wlldmaa.  1  Baym.  407,  It  ii 
stated  that  a  grantee  of  a  rl^  of  oomm<m  tn  gmsi 
without  stint  oannot  grant  It  over,  iHit  whether 
tbe  ground  of  the  statement  Is  the  loddhittB  right 
or  the  oharaoter  of  tbe  grant  as  twing  wMoal 
words  of  inherftaooe  does  not  appear. 

8bepbard*s  TonohatoDa,  OB.  aaja  thakifaoom* 
mon  In  grow  and  without  number  he  granted  tea 
man  and  his  heirs.  It  seems  this  la  not  gtaatahls 
over  to  another,  but  Speooer,  In  Leyman  v. 
Atieel,  U  Johns.  83,  sayathlsopfailoDmarheqaai* 
tlooed,  and  that  aright  m  gross  to  out  wood  and 
take  atone  was  dnoendlble  and  alieaabto,  but  that 
It  oonld  not  be  allenad  In  sugh  a  way  as  u  give  the 
entire  ^Igbt  to  saveml  pssaoaa  to  be  esdeyed  bf 
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DotIi  (wbk^  Het  on  (be  west  side  of  the  above 
<I«8cribed  lot  of  SamiKl  Fair)  on  Uie  nortb,  the 
rigbtof  way  through  the  two  allevs  niuDiog 
into  Plahi  and  Sumter  Streeta,  to  be  enjoyed 
H8  fully  as  by  the  aaid  Thomas  Davis,  hb  heln 
aod  assigns.  Id  March,  1873,  Thomas  Davis 
cooTeyed  to  the  Ceotral  Bank  the  property 
derigoated  as  hia  on  the  diagram,  together 
with  the  rl^t  of  way  secured  to  Davb  oy  the 
ileed  of  iodwitare  above  mentioned.  Tble  eon- 
Teyance  containa  the  following  clause:  "The 
unobstructed  use  and  right  of  way  of  these  ttro 
alleys  last  mentioned,  to  be  held  and  used  in 
common  by  the  beira,  raccesaora  and  assigns 
of  Uie  nid  Dr.  Fklr,  and  of  said  Central  Na- 
tional Bank,  and  also  br  the  said  Charles  H. 
Black,  bts  heirs  and  assinis,  who  may  be  the 
owner  of  the  said  lot  on  Richardson  Street  nd- 
joining  tiie  alley  on  the  north  of  the  lot  herein 
coDveyed.  This  limitation  of  the  iise  of  said 
alley,  which  runs  aronad  two  sides  of  said 
I>r.  FBiKa  lot,  on  the  part  of  the  said  Charles 
H.  Black,  his  heirs  aod  assigns,  is  herein  speci- 
fied, opoo  the  supposition  that  I  may  have 
heretofore  pranted  to  them  this  ri^ht  of  way. 
But,  if  I  have  not  granted  to  them  this  right 
by  deed,  the  right  is  not  herein  confirmedliy 
me.  bnt  is  especinUy  reserve:!  to  the  said  Cen- 
tral Nntional  Bank,  which  is  hereby  invested 
If  ith  all  the  rights  1  hold  in  and  by  reason  of  an 
agreement  entered  IntolMtween  Dr.  Samuel 
Tnlr,  and  myself,  Febniafy  29, 1856,  which 
said  agreement  is  duly  recorded  In  the  office  of 
the  register  of  mesne  conveyances  for  Bichland 
County."  The  conveyance  also  contains  s 
clause  forbidding  the  bank  from  violating  the 
covenants  on  the  part  of  Davis  contained  in  tlie 
deed  of  Indenture  of  S9th  February.  1868. 

On  tbe  S8d  of  July,  188».  the  Central  Na- 
tional Bank  conveyed  to  the  plaintiff  and  an- 
other tbe  right  of  way.  throtu»i  the  two  alleys 
above  mentioned  secured  to  Davis  by  the  deed 
of  indenture  aforesaid;  aod  theplaiotiff.baving 
become  tbe  owner  of  the  Black  lots,  bases  his 
claim  to  the  right  of  wav  upon  the  several  oon- 
veyancea  above  stated;  toere  being  no  evidence 
that  IHivis  bad  ever  conveyed  to  Black  the  said 
rl^t  of  way,  as  he  supposed  be  might  have 
done.  It  further  appears  that  on  the  16th  of 
Jaoe,  1863,  Dr.  Fair  executed  a  paper,  which 
was  adindged  \xy  this  court  in  Bratel  v.  Fair, 
96  8.  0.  870,  to  take  tlie  absolate  title  to  the 


Fair  lot  oat  of  Dr.  Fair,  anu  vest  It  In  a  trus- 
tee for  the  benefit  of  thedefeodaois  herein.  At 
tbe  close  of  plaintiff's  testimony,  a  nonsuit  was 
moved  for  and  granted ;  tbe  circuit  judge  hold- 
ing that  the  right  of  way  conveyed  to  Davis  by 
Dr.  Fair  was  not  a  right  of  way  appurtenant  to 
any  tenement  owned  by  Thomas  Davis,  "and 
that  the  power  conferred  up(m  Thomas  Davis 
to  grant  the  right  of  way  to  fbe  owner  of  the 
lot  now  owned  by  tbe  plainiifl  was  a  mere 
naked  power,  not  coupled  with  an  interest  In  the 
land,  and  that  it  was  not  exercised  by  Thomas 
Davis  in  bis  liretime,  or  by  anyone  lo  ibe  life- 
time of  the  said  Dr.  Fair,  aod  therefore  plain- 
tlffs  daim  of  a  right  of  way  could  not  be 
soaiatned.  From  this  judgment  plniotiff  ap- 
peals upon  the  several  grounds  set  out  in  tlie 
record,  which  need  not  he  repeated  here,  aawe 
propose  to  consider  the  several  points  wbicbwo 
understand  to  be  raised  thereby. 

Tbe  first,  and  perhaps  the  most  matcrtal, 
question  in  the  case  Is  as  to  tbe  cbatacier  of  ibe 
right  of  way  in  question. —w bet lier  it  was  a 
right  of  way  appurtenant  to  tbe  premises  of 
tbe  original  grantee,  Davis,  or  whether  it  was 
a  right  of  way  In  groES.  la  tbe  oiS'-  of  Whales 
V.  Steeena,  SI  8.  C.  331 ,  it  wa.<i  hrM  tlmt  a  riebt 
of  way  appurtenant  is  a  rigbi  which  inheres  in 
tbe  land  to  which  It  Is  appurienant.  I-*  neces- 
sary to  its  enjoyment,  and  passes  witu  the  land, 
while  a  right  of  way  in  gross  is  a  mere  per- 
sonal privfli^,  which  dies  with  the  person  who 
may  have  acquired  it;  and  thp  same  doctrine 
was  reaffirmed  In  the  same  cnse,  (37  8.  C. 
when  it  was  again  before  this  court,  the  c^^ 

Justice  in  delivering  the  opinion  quotiiis  We 
oUowing  languaite  from  Washburn  on  Ease- 
ments (chap. 8,  par.  6,  p. 957):  ''Waysares^d 
to  be  appendant  or  appurteoan)  when  tbey  are 
incident  to  an  estate,  one  terminus  bdng  on 
the  land  of  the  party  claiming.  They  must 
Inhere  to  tbe  land,  concern  tbe  premises,  and  be 
essenlially  necessary  to  their  enjoyment."  In 
view  of  these  authoritative  decmrallons  as  to 
what  is  requisite  to  constitute  a  right  of  way 
appurtenant,  it  seems  to  ns  very  dear  that  th6 
right  of  way  secured  to  Davis  by  the  deed  of 
indenture  above  mentioned  cannot  be  reguded 
as  a  right  of  way  appurtenant  to  any  premfitM 
owneabv  Davis.  It  does  not  appear  that  it  bad 
either  m  its  termini  on  such  premises,  nor  that 
it  was  essentially  necessary  to  their  eolnVment. 


IT. 


separator.  Mountlor  v.  Huntington,  Godb. 


The  MatgatfiuseUe  rule. 
IT  In  Maflncfausetto  the  doctrine  would  doubtless  be 
oooaldeied  as  estabUstaed  tbat  ways  io  grom  may 
be  vraoted  to  one  and  blsbelrsaad  aanfgtiB,  but  tbe 
case*  relied  upon  in  support  of  it  oome  far  sbort  of 
pladDff  tlM  matter  beyood  debatable  ffround.  flee 
pbOlips  V.  Rhodes,  7  Met.  SM. 

In  White  V.  Crawford,  10  Haas.  188.  tbe  case  Id 
wfaloh  the  doctrine  first  finds  expresrion.  tbe  way 
irranted  was  wltliouk  doubt  appurtenant  and  tbe 
antlMirlly  nlM  upon  Is  Senbouse  v.  Christian.  1 

T.  B.«fla 

In  aeabcHise  v.  Otrtottan.  «upra,  defendant  Justl- 
Jled  to*  an  alletced  tre^wss  underagrant  of  a  right 
of  wajr  tn  vreas  to  his  graadfatber  and  bis  heirs  or 
MSiMiiSi  buttbe  only  question  brought  to  tbe  atten- 
tloo  of  the  coon  was  M  to  tbe  proper  oonatructiOD 
of  tbe  grant  as  to  what  rights  passed,  and  oeitber 
counsel  nor  court  oofMldered  tbe  question  wbetber 
tbe  grant  lo  gross  fanrsd  to  the  benefitof  tbe  betis. 
U  U  R.  A. 


In  Bowea  t.  Conner,  8  Onsb.  IBS,  tbe  court  says 
that  tbe  law  Is  settled  In  Massaofauaetts  by  a  series 
of  declstonfl  tbat  a  right  of  way  may  be  as  well 
created  by  a  reservation  or  eioeptlon  In  tbe  doed 
of  the  grantor  reserving  or  retaining  to  bimsnlf  and 
bis  heirs  A  right  of  way  either  In  gross  or  as  annexed 
to  tbe  land  owned  by  htm  so  as  to  charge  the  lands 
granted  with  suoh  easement  and  servitude,  as  by  a 
deed  from  the  owner  of  the  land  to  be  charged. 
If  tblsiras  Intended  to  state  thata  right  In  gross 
might  be  granted  to  oneand  hlsbetrs  It  was  unneo- 
eesary  in  that  case  BDd  tbe  dedaloiM  menUooed  do 
not  support  It. 

Io  Ooodrlob  V.  Burbank,  U  Allan,  4BB,  SO  Am. 
Dec.  181.  where  H  Is  stated  that  It  would  be  dUDoutt 
to  establish  tbe  doctrine  that  an  easement  proper 
cannot  be  created  m  groae  so  as  to  be  assignable  or 
fnherttable  tn  tbat  Oommoo wealth,  tbe  subject 
under  oooMevatkm  was  the  power  to  reserve  tba 
right  to  take  water  forever  ftom  a  spring. 

H.P.r.  I 
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Od  tf)je  contrarj  it  was  a  rigbt  of  way  in  gross, 
a  mere  privileiie  personal  to  bim,  and  incapa- 
ble of  traoafer  hy  bim;  forasia  aaid  in  Wasbb. 
Ensem.  cbap.  1,  par.  2,  p.  2:  "A  man  ma^ 
bave  a  way  id  gross  over  another's  land,  but  it 
iDiist,  from  its  nature,  be  a  personal  right  uot 
tsfeigoable  nor  iDberilable;  nor  can  it  be  made 
BO  by  any  terms  in  tbc  grant."  Hence,  though 
Uie  indenture  Fair  "acrees  to  allow  Tbomas 
Davis  to  bare  for  bimself,  and  bis  beirs  and 
aligns,  forever,  a  tiarbt  of  way,"  etc.,  the 
same  not  being  appiutenaat  to  any  premises 
then  owned  by  Dnvis,  tbe  right  secured  is  a 
right  of  way  in  gross,  a  mere  personal  privilege, 
which  ia  not  assignable,  and  dies  with  tbe 
peisou.  It  follows,  therefore,  that  tbe  attempt 
of  Davifi  to  convey  this  right  of  way  to  the 
bank  was  futile,  and  transferred  no  ri^ht. 

It  is  urged  however,  that,  even  if  this  be  so, 
yet  aa  the  deed  of  indenture  Invested  Davis 
with  power  10  convey  this  right  of  way  "to 
Charles  H.  Black,  and  bis  betrs  and  assigns,  or 
to  the  owners  for  the  time  being  of  tbe  Tot  ad- 
jjoining  tbe  lot  of  Thomas  Davis  (which  lies  on 
the  west  side  of  the  above-described  lot  of 
Samuel  Fair)  on  the  north."  Davis  could,  by 
virtue  of  this  power,  convey  tbe  rigbt  of  way 
to  tbe  bank,  as  he  undertook  to  do.  and  tbe 
bauk  could  coDvey  the  same  to  tbe  plaintiff,  by 
virtue  of  a  umilar  power  contained  in  its  detd 
from  Davis.  There  are  several  objections  to 
this  view;  (1)  Davis  is  only  invested  with  power 
to  convey  to  Black,  his  heirs  or  assigns  or  to 
tbe  owners  of  tbe  Black  lots,  and  we  are  uuable 
to  find  any  evidence  that  tbe  bank  ever  was 
Ml  owner  of  those  lota;  and  therefore,  when 
Davis  undertook  to  invest  tbe  bank  with  the 
power  coaferced  upon  him  to  convey  tbe  light 
fit  way  to  one  who  was  not  tbe  owner  of  tbe 
Black  lots,  be  exceeded  the  terms  of  his  power; 
But  we  do  not  rest  our  decision  upon  this  point, 
inasmuch  as  by  ttie  indenture  the  power  to 
convey  was  vested  InDavis,  and  hisheinand  aa- 
gigns;  and  it  may  be  that  after  the  bank  became 
tbe  assignee^  tospeak)of  Davis,  it  would  have 
bad  tbe  power  to  convey  to  the  plaintiff,  who 
was  tlien  tbe  owner  of  toe  Black  lots.  But,  in 
tbe  second  place  we  agree  with  tbe  circuit 
judjie  that  I  be  power  conferred  upon  Davis, 
not  being  coupled  with  tbe  interest,  could  not 
survive  and  could  not  be  exercised  after  the 
donor  of  the  power  had  parted  with  his  title 
to  tbe  land  over  wtiicb  the  power  was  to  be 
exerdsed.  While,  therefore,  the  circuit  judge 
may  poaribly  bave  erred  In  isaigning  as 


the  reason  for  his  conclusion  that  the  power  of 
conveying  to  tbe  plaintiff  was  not  exercised 
during  the  life-lime  cither  of  Davis  or  Fair, 
inasmuch  as  the  "case"  fails  to  contatn  any 
evidence  as  to  tbe  death  of  either  of  those 
persons,  yet,  as  it  does  show  tiiat  the  power 
was  never  exercised  until  after  Fair  bad  parted 
with  bis  title  to  tbe  land  over  which  the  ri^ht 
of  way  was  tQ  be  enjoyed,  the  conclusion 
reached  by  tbe  circuit  judge  was  undoubtedly 
correct.  Assuming  that  tbe  owner  of  land 
having  the  rigbt  to  convey  to  another  a  right  of 
way  in  gross  over  hia  laod  may  invest  a  third 
pennon  with  power  to  make  such  conveyance,, 
yet  such  a  power,  when  not  coupled  with  an 
interest,  does  not  survive,  nor  can  it  be  exer- 
cised after  tbe  donor  of  tbe  power  parts  with 
bis  title  to  the  laod  to  be  subjected  to  such  ease- 
ment. In  such  a  case  tbe  donee  of  tbe  power 
acts  aa  a  mere  attorney  in  fact,  ud  must  con- 
vey in  tbe  uame  of  his  prlncipaJ.  nence  whea 
the  principal  is  dead,  or  bas  nirted  with  his  title 
to  the  land,  neither  be  nor  bis  attorney  in  fact 
can  fix  any  burden  of  servitude  upon  the  land. 
That  the  power  in  this  case  was  not  coupled 
with  an  interest  is  abundantly  shown  by  tbe 
definition  of  (bat  phrase  as  given  by  Marshall, 
Ch.  J.,  in  Hunt  v.  Boutmanier,  31  U.  8.  8 
Wheat.  205,  5  L.  ed.  697,  quoted  with  approval 
by  Mr.  JusUee  Mc(3owan  10  J«knton  v.  John- 
ton,  27  S.  C.  816. 

Tbe  equitable  right  which  appellant  sets  up 
in  bis  argument  presents  a  question  which 
does  not  appear  to  bave  been  presented  lo  or 
considered  by  tbe  court  below,  uor  Is  it  men- 
Honed  in  the  exceptions,  and  therefore  that 
tpatter  b  not  properly  before  us.  We  may 
add,  however,  that  the  case,  as  made  by  the 
plaintiff,  does  not  seem  to  us  sufficient  to  war- 
rant tbe  court  la  extending  to  htm  the  equi- 
table relief  demanded.  The  judgment  of  tbis 
court  ia  that  the  judfftnent  qfthe  CXrcuit  (hurt 

HeCtowaB*  J.,  concurs. 

A  petition  for  rehearing  liaviog  been  filed,  on 
November  27, 1H91,  tiie  foltowlog  re^ioaae 
was  banded  down: 

Per  Ctari&m: 

We  bave  carefully  examined  this  petition, 
and,  finding  that  no  material  fact  or  important 
principle  of  law  has  been  dther  overlooked 
or  misunderstood,  there  is  no  ground  for  a  re- 
bearinjE.  It  is  therefor  ordered  that  tiw  peti- 
tion be  dismissed. 


T£XA.S  SUPREME  COURT. 


Hatde  HALE,  Appt., 

V. 

BONNER  et  al 


.Tex. 


Damter**  ''DP  meiitml  diatreaa  aj^  recor- 

enbleforneg'llfrcQt  delay  to  the  transportation 
of  the  corpse  ol  plutntllTs  hUBl»nd. 


Ndxa— For  note  oo  the  qttestlon  of  damaftes  for 
mentat  4l«tree,  see  Western  IT.  TeJe^.  Co.  r.  Rogers 
{H1B.»13U  K.  A.tiS9. 

I  Vortiote  oo  llie  right  to  control  the  dl8r>oaItiOD(tf 
a  corpee,  eee  Lanon  V.  Chase  (Minn.)  ant«,  VH. 
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APPEAL  by  plaintiff  from  a  judgment  of  tbe 
District  Court  for  County  auataln- 

ing  a  demurrer  to  her  petiiloa  in  an  action 
brought  to  recover  daniacea  for  ddeodanls' 
falluie  to  piDmptly  forwara  her  deoeaaed  bua- 
baod's  corpse  which  had  been  delivered  to  tbem 
for  transportation.  Bnermi. 
Tbe  facts  sufflciently  appear  In  ibe  ordnlon. 
M(s»n.  Todd  *  Boweu  and  L.  B.  ScUu- 
tcr  for  appellant 
Mmrt.  Gould  Jk  Cmmp  for  oppellLt^ 
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Omimmt;  J.,  dcUMend  the  oplBk»  of  tb6 

ooart: 

The  appellant  brought  this  suU  in  the  court 
below  to  recover  of  the  appellees,  as  receivers 
of  the  iDteroatiOnal  Great  Northern  Railroad 
Companrt  damages  for  a  failure,  to  deliver 
piompUy  llie  body  of  her  deceased  husband 
udder  »  oootracfr  with  bet  for  its  carriage  from 
San  Antonio  to  Jefferson.  She  alleged  in  her 
petition,  in  snbstaoce,  that  her  husband  died 
at  Boeme;  that  at  the  time  thev  were  sojourn- 
iog  at  that  place  on  account  of  his  healtli,  but 
that  their  home  was  in  JefferAoo;  thai  she 
caused  his  Iwdy  to  be  incloaed  In  a  metallic 
casket,  and  conveored  to  San  Antonio,  where 
she  immediately  entered  Into  contract  wUb  the 
agent  of  defeodants  for  ita  carriage  to  .lefferson, 
by  paying  for  and  procuring  a  first-class  paa- 
aeoger  ticket  to  that  place,  known  and  marked 
as  a  "corpse"  ticket;  and  that  at  the  same  time 
she  procured  tickets  for  herself  aod  atteodacts 
over  the  same  line  to  the  same  place.  It  was 
also  alleged  that  on  the  13th  day  of  the  same 
month  the  body  was  delivered  to  the  agents  of 
the  defendants,  and  placed  on  board  tbe  train; 
that  she  took  the  same  train,  and  arrived  at  an 
early  hour  the  next  morning  at  tbe  depot  at 
Jefferson,  where  her  relatives  and  many  frieods 
were  in  waiting  to  accompany  her  dead  hus- 
band to  her  home;  Init  that,  to  her  great  mor- 
tification and  distress  of  mind,  she  theo  ascer- 
tained  that  the  casket  crataining  the  body  bad 
not  arrived.  It  was  farther  averred  that,  as 
she  subsequently  ascertained,  the  body,  instead 
of  having  been  sent  forward  by  tbe  train  upon 
which  she  was  carried,  as  should  have  been 
done,  was,  through  tbe  negligence  of  the  do- 
fendante'  agents. or  sernmto,  placed  in  a  box- 
car, and  l«t  upon  tbe  ride  track  at  Palestine, 
an  inteimedlale  station,  that  did  not  reach  Jef- 
feiMD  until  tbe  14th  day  of  tbe  month;  and 
that  00  account  of  its  advanced  state  of  de- 
composition, resulting  from  the  delay,  "it  was 
with  great  difficulty  and  much  additiooal  pain 
and  dmrew  of  mind,  that  her  and  hU  frinida 
coald  decratly  inter  tbe  said  remains."  The 
petitfoD  cUma  damages  for  mental  distEces  and 
prayed  also  for  a  recovery  of  exemplary  dam- 
agefl.  A  demurrer  to  the  petition  was  sus- 
tained by  Uie  court,  and  the  plaintiff  having 
declined  to  ameodf  ber  suit  was  dismissed. 
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She  here  (jomidalM  of  (lie  ruling  of  the  conrt 
upon  the  demurrer  and  asks  a  reversal  of  the 

judgment.  We  are  unable  to  dlstinguidi  in 
principle  this  case  from  those  in  which  recov- 
eries against  telegraph  companies  have  been 
allowed  for  failure  to  deliver  with  ptomptoess 
messages  announcing  tbe  death  or  mortal  ill- 
ness oc  near  relatives.  Such  caaea  are  ezoep- 
tlonal.  As  a  rule,  mental*  saffering  is  not  an 
element  of  tbe  damagee  wbicb  are  recoverable 
for  breach  of  a  contmot,  or,  in  an  action  for 
tort,  founded  upon  a  ri<bt  growiag  out  of  a 
cootracU  Ordinarily,  tbe  object  of  sending  a 
telegrai^ic  message  announcing  tbe  death  of 
sicluflss  of  a  relative  is  to  affotd  Uie  person  to 
be  beneflted  the  solace  that  may  result  from' 
being  present  during  the  last  illness  of  the  rel- 
ative, or  attending  his  obsequies,  as  tbe  case 
may  be.  The  direct  result  of  the  failure  to 
perform  tbe  duty  of  delivering  the  message 
being  to  deprive  the  person  addressed  of  this 
solace,  and  to  cause  distress  of  mind,  it  is  not 
unreasonable  that  be  should  have  bis  compen- 
sation therefor.  It  Is  upon  this  principle,  in 
my  own  opioion,  that  tbe  decisions  of  this 
court  in  the  telegraphic  cases  are  to  be  main- 
tained. Tlie  same  principle  applies  in  -this 
case.  But,  however  that  may  be,  we  see  no 
valid  reason  why,  If  a  recovery  can  be  bad  for 
menial  suffering  resulting  from  tbe  failure  to 
deliver  a  telef^ph  message  announcing  tbe 
death,  like  damages  shoiila  be  here  denied. 

Id  the  case  of  Weilern  U.  TOeg.  0>.  v. 
Simpson.  78  Tex.  423,  the  resulting  injury  was 
somewhat  similar  lo  that  in  the  present  case. 
But  it  is  Insisted  that  tbe  menial  suffering  for 
wbicb  a  recovery  was  sustained  in  that  case 
was  the  immediate  reanltof  tbedday  loaeonr- 
ing  the  mooey  which  tbe  company  bad  con- 
tracted to  deliver.  Some  disagreeable  mental 
emotion  is  the  ordinary  reault  of  the  failure  to 
pay  or  deliver  mooey  according  to  promise. 
But  the  measure  of  damages  for  the  breach  of 
the  contract  is  the  money  to  be  paid  or  deliv- 
ered with  the  interest  It  was  tbe  fact  that 
tbe  plaintiff  was  detained  in  a  distant  State, 
watching  over  tbe  body  fif  her  deceased  hus- 
band, which  sustained  the  leoomy  In  that 
case. 

Tke  jiulgmMt  ti  martei,  and  the  amse  n> 
monded. 
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8.  C.  BURDETT 
Dover  ALLEN,  Ptf.  in  Brr. 


-W.  Vo.. 


I  «barter«rft  «Hy  or  town  loeatad 
<sa  tills  State,  and  tlw  ordtnaaeea  or- 
daalned  by  ita  connell  in  porsuanoe  of  tbe 
proviihHisof  seotloosSSandn  of  obapter  4T  of 
ttm  OiKK  mart  as  an  aot  of  polloe  reffulatioa  and 
power,  provide  for  tbatoUnc  up  and  Impound* 

«HfladtioteiT  Khhot,  J. 


Non.— As  to  the  taponadtor  of  stray  atrimals. 
M>e  note  to  Ft.  Smith  v.  Dodsoa  tAtk^i  L.  B.  A.»L 
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biff  cattle,  bogs,  boiaee,  Sbeep,  and  otber  ffntntwln 
found  running  at  large  In  the  public  Mreeta  dur- 
ing tbe  Dlgbt.  and  for  seUlDft  then  to  pay  obargea 
for  tanpoundtng,  etc,  wltbout  Judicial  inquby 
or  detmnloatton,  upon  ootloe  t>elDg  given  totbe 
ownen  and  suoh  provieloiia  will  not  t>e  uacon< 
BtltutfODsl.  as  authorizing  the  forfeiture  or  odd- 
flBcatlOD  of  property  without  due  process  of  law, 
or  without  compensBtloo.  -       . . 

'  (Deoeniber  7,  un.) 

ERROR  to  tbe  Oinndt  Ooort  for  Kanawha 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought .  to  recover  poa- 
srasion  of  a  cow  and  damages  fwiladMentton.- 
Bntmd, 
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Tbe  fictf  ira  slated  in  the  opinion. 
Mr.  W.  S.  Laidleyt  for  plaioUff  fn  error: 
Cbapler  47,    28,  of  the  Code.  ezpre«ly  gives 
tbe  coancil  power  to  pienot  aoinuls  from 

ruoning  at  large. 

That  tbifl  chapter  la  authority  for  tbe  passage 
of  tbe  ordinance,  see  section  1  of  said  chapter, 
and  Dowgtan  v.  RarriKviUe,  0  W.  Va.  166,  27 
Am.  Rep.  646:  Pro^mo  v.  MounStmUe.W  W. 
Va.Wl;  BnaeBv. /\wfer*6u»ff,  28  W.Va.  699. 

The  power  conferred  by  the  Code  is  to  pre- 
vent aniroala  from  running  at  large  in  said 
dty.  The  onlinaace,  or  that  part  of  It  which 
was  Tiolaied,  preveota  certain  animate,  cows 
included,  from  maniog  ftt  large  at  ui^t. 
This  la  not  tbe  exercise  of  all  Oie  power 
granted,  but  this  does  not  render  the  ordinance 
raralid. 

Horr  &  Bemia.  Mun.  Po).  Ord.  8  88,  p.  84. 

The  ordinance  does  not  forfeit  the  property 
within  the  meaning  of  tlw  Ckiostltutioo  ox  the 
State,  art.  8,  %  iC  which  provides  that  "no 
convirtion  shall  work  corruption  of  Mood  or 
forfeiture  of  estate." 

QtUion  T.  Bavi,  16  C.  S.  8  Whpat.  246, 4  L. 
ed.  »81;  United  States  V.  One  Hundred  Bamlt 
DitUUed  Spirit«,  S\  U.  8.  14  Wall.  66.  SO  L. 
«d.  816;  Horr  &  Bemis,  Mun.  Pol.  Ord.  pp. 
109-168:  Bro/Ag  t.  Hpatt,  10  Colo.  398. 

Doe  process  c<  law  and  the  law  of  the  land 
are  decided  to  be  synonymous.  It  does  not 
reqiiire  a  court  to  have  resort  to. 

Davidioa  t.  New  Orteam,  96  d.  S.  97,  24  L. 
«d.  616. 

When  the  party  has  an  opportunity  to  ques- 
tion the  validity  or  the  amount  before  it  is  de- 
termined, or  io  subsequent  proceedings  for  lis 
colleciion,  it  la  due  proces*  of  law. 

Hagar  t.  BeelamatioH  Diat.  MX  U.  S.  701, 98 
L.  ed.  S«9. 

Dillon  on  Municipal  Corporations,  g  350,  says 
tbe  objection  that  tbe  ordinance  does  not  pro* 
Tide  for  a  judicial  invef'tigation  before  taking 
the  property  is  inaulflcient,  as  the  owner  may. 
If  he  ehooae,  have  a  full  investigation  of  tbe 
case  by  an  action  of  replevin,  as  In  any  other 
diatresa. 

Nor  can  it  be  said  that  plaiotiff*B  rights  have 
been  abridged.  He  applied  to  the  justice's 
court,  was  (ben  carried  to  the  circuit  court,  and 
to  now  on  before  this  the  supreme  court  of  ap- 
peals. What  more  process  of  law,  and  Judicial 
luveatigation  he  may  desire,  to  difficult  to  im- 
agine. 

See  DUldb,  Hun.  Corp.  4tb  ed.  g  850,  and 

For  validity  of  such  ordinance,  see — 
StMart  V.  "matter,  16  Or.  (ffi.  8  Am.  St.  Bep. 
S71,  and  notee,-  Ft.  Smith  v.  Dodeon,  46  Ark. 
886,  66  Am.  Rep.  609:  Mr  v.  Forehand,  100 
Mass.  186,  97  Am.  Dec.  86.  and  note*:  Felmar 
V.  CurUe,  86  Ala.  854;  Brophy  v.  Hyatt,  10 
Colo.  228;  Sedgw.  Stat.  &  Const.  Law.  435.  and 
note;  Hard  v.  Heat  ing,  44  Barb.  4TO;  Oimp- 
fteW  V.  Beam,  46  N.  T.  856;  Sgvaret  v.  Camp- 
bdl,  60  Barb.  891;  Gtmelink  t.  OampMt,  4 
Iowa,  296 ;  RoderU  v.  Ogte,  80  ID.  469,  68  Am. 
Dec.  201;  Cooley,  Const.  Llm.  chap.  16,  pp.  686, 
587.  note;  MtKee  v.  MeKet,  8  B.  Hon.  488i 
Third  MunieiptUitv  v.  Btane.  I  La.  Add. 
88S:  WhitJUd  V.  Lonjjnl,  88  N.  0.  868;  0»m. 
V.  Ourtie,  9  Alien,  866. 

Of  authorities  died  irialntlff,  CWMu  t. 
Uh.IL  A. 


Batch,  18  Ohio.  828.  81  An.  Dee.  MS.  deddea 
that  the  Legislature  had  not  given  the  corpo- 
ration the  power  to  pass  tbe  ordinance,  and  the 
power  could  not  be  implied  or  enforced. 

White  V.  Tatlntan,  26  N.  J.  L.  67,  was  to  the 
same  effect. 

Varden  v.  Mount,  78  Ev.  86,  R9  Am.  Rep. 
208,  held  that  the  dmrterdid  not  authorize  tha 
action  taken  by  the  marshal. 

Slestman  v.  Onaier,  60  Ind.  487,  held  that 
tbe  general  law  of  tbe  State  provided  for  the 
mode  and  manner  of  procedure  and  the  ordi- 
nance could  not  provide  another. 

Mr.  S.  C  BardaStf  defendant  In  errw,  in 
propria  pertona. 

Ea^lslu  J.,  delivered  the  opinion  of  tbe 
court: 

On  tbe  7th  day  of  August,  1689,  S.  C.  Bur- 
dett  instituted  an  action  of  detinue  against 
Dover  Alien  befwv  C.  W.  Hall,  a  Justice  of 
tbe  peare  of  Kaoawba  Oountv,  in  which  the 

FlaiDtiff  complained  that  tbe  defeT<dant  unlaw- 
ully  withheld  from  bimonebrindlecowof  Ibe 
valoe  of  $50.  The  ptaiotlfl  flied  affidavit  and 
gave  bond  for  tbe  immediate  possession  of  the 
property.  On  the  26th  day  of  August  thecnse 
was  beard,  and  Judgment  was  reDdeiwI  for  the 
plaintiff  that  he  retain  possesion  of  tbe  prop* 
eriy,  and  that  be  recover  from  defendant  bis 
coata  in  said  suit.  From  this  judgment  tbe 
defendant  took  an  appeal  to  the  circuit  court 
of  said  county,  and  on  the  10th  day  of  April, 
1890,  said  appeal  was  submitted  to  the  Oimiit 
Court  of  Kanawha  County  upon  an  agreed 
statement  of  the  facia,  upon  consideration 
whereof,  and  after  hearing  the  argument  of 
counsel  thereon,  tbe  aaid  oourt  was  of  opinion 
that  the  ordinance  of  tbe  dty  of  Charleston  In 
relation  to  tbe  Impounding  and  sale  of  animals 
is  unconstitutlDaal,  and  rendered  judgment  for 
tbe  plaintfft  for  aaid  property  claimed  in  said 
action,  and  for  costs,  ana  from  this  judgment 
the  defendant  applied  for  and  obtained  tbte 
writ  of  wror. 

It  was  agreed  between  the  plaintiff  and  tbe 
defendant  that  tbe  following  are  tbe  facts  to 
be  taken  as  proven  by  the  respective  parties: 
By  the  plaintiff:  That  he  lives  In  Cbarleston, 
and  (hat  be  Is  the  owner  of  tbe  cow  which  tbe 
suit  is  about;  that  on  tiie  evening  of  the  Ttb 
dav  of  August,  1888.  the  fdalotiff  found  bis 
said  cow  in  charm  of  Dover  Allen,  the  city 
pound-master,  ana  that  he  demanded  the  re- 
lease of  bis  oow,  which  was  refused  until  ilie 
charges  thereon  were  paid,  and  to  pay  the  same 
or  any  sum  tbe  plaintiff  declined,  and  there- 
upon be  brought  said  acilon,  and  the  said  cow 
was  delivered  to  him  by  tbe  constable  on  tbe 
onler  of  tbe  justice  aforesaid,  and  that  on  tbe 
trial  of  said  action  before  the  said  justice  Judg- 
ment was  given  for  the  i^ntlff,  tbe  said  court 
holding  tbat  said  ordinance  under  which  tbe 
aaid  oow  was  held  was  unconstitaiioaal  aad 
void.  Alao  (he  charter  and  ordinances  of  tbe 
city  were  put  in  evidence.  By  tbe  defeodant: 
Tbat  he  was  on  tbe  6tb  day  of  August,  18b9. 
aod  has  since  been,  and  to  yet,  ponod-manerof 
tbe  dty  of  CbarlestMi;  tbat  be  was^ra,  and 
is  yet,  exercising  the  dntiee  of  said  ofBoe  under 
and  by  virtue  of  the  ordinanoea  of  said  dt; ; 
tbat  on  tbe  night  of  tbe  Mb  day  of  AnnM, 
1888.  between  lOand  18  o^eloek.  ibe  aaid  Allen, 
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with  two  bOTi  h«  bad  to  aaslst  btm  Id  hnntiBg 
for  and  diiviDg  lo  stray  cowa,  wrn  out  oo  tbe 
atieet,  and  fonnd  aaM  cow  of  pMotlff  In  the 
poUic  iticM,  and  that  tbcv  droTe  ber  lo  tbc 
«ity  pound,  and  fastened  b«r  tberetn  tbat 
night,  and  kept  ber  in  said  pouud  until  taken 
away  hj  tbe  constaUe  the  next  day;  tbat  on 
the  eveninfr  of  the  7th  of  August  ue  plaintiff 
■came  and  denanded  hb  cow.  Maiming  ber,  and 
defendant  deoianded  bis  fee*,  etc. ,  allowed  Mm 
by  the  city  ordinaooe,  wblcb  at  that  tfme 
amounted  to  |S.  and  tbe  plaintiff  refused  to 
pay  tbe  same,  and  Uiereapon  tbe  defendant  re- 
fosed  to  give  up  tbe  cow,  and  the  i^intifl 
brought  raid  action  before  JuMtiet  Hall,  and 
upon  his  order  the  constable  took  the  cow  from 
defendant;  that  tbe  said  cbarses  of  $3  are  f^tUl 
unpaid;  tbat  upon  tbe  trial  "before  tbe  said 
justice  his  decision  was  tbat  the  said  ci^  ordi- 
nance  was  unconstEtotiODal  and  nrid,  and  be 
save  judgment  for  tbe  plaintiff,  fnnn  which 
Judgment  tbe  said  defeodaDt  appealed;  that 
the  said  lot  in  which  said  cow  was  Impounded 
was  the  dty  pound,  made  so  under  and  by  Tir- 
toe  of  an  oidinaDce  adopted  June  80.  1887; 
and  this  was  all  tbe  evIdeDoe  addooed. 

Tbe  oonneel  fw  tbe  defendant  In  error  con- 
tends that  the  ordivoce  of  the  city  of  Cfaarles- 
tca  under  which  tbe  property  of  said  defendant 
in  error  was  seiaed  and  impounded  is  void 
because  (1)  there  is  no  express  authority  con- 
ferred     tbe  charter,  eitber  in  chapter  47  of 
Ibe  Code  or  the  spectol  charter  of  tbe  dty  of 
GlMrleBton;  tbat  tbe  power  to  impound  and 
eel>  snimato  mnst  be  expressly  conferred,  and 
a  general  authority  given  to  prevent  animals 
from  runniag  at  large  ia  not  suffident.  The 
first  aeetioQ  of  chapter  47  of  the  Code  provides 
tbat  "a  dty,  town,  or  village  heietofne  estab- 
Hibed,  (other  than  the  dty  of  Wbeelfaig,)  may 
ezerdae  all  tbe  powers  conferred  by  tbu  chap- 
ter, altliough  the  same  may  not  be  coofmed 
by  their  diarter,  and  tbat,  so  far  as  said  obap- 
ler  confers  powers  on  tbe  municipal  authorities 
of  a  city,  town,  or  villsee,  ^other  than  said  dty 
ol  WheellDR,)  not  oonferrod  by  the  charter  of 
any  each  ch^,  town,  or  village,  tbe  same  shall 
be  deemed  an  amendment  to  said  charter,"  and 
section  28,  which  prescribes  the  powers  and 
duties  of  the  coundl,  provides,  among  other 
things,  that  such  council  shall  have  power 
therein  "  to  prevent  hogs,  cattle,  borsus.  sheep, 
and  other  aoimals  and  fowls  of  all  kinds  from 
^Dg  at  large  in  such  city,  town,  or  village;" 
and  section  89  of  said  chapter  provideB  uat. 
"  to  cany  Into  effect  these  enomciatcd  powers 
and  ^  others  confored  opon  such  dty,  town, 
or  vlllsge,  or  lis  coandl,  by  this  chapter,  or 
by  any  future  Act  of  the  Le^lature  of  this 
State,  tbe  eouodt  shall  have  the  power  to 
make  and  pass  all  needful  orders,  by-laws, 
oidinances,  resolutions,  rules,  and  regulations 
not  ooDtisvy  to  tbe  OooatltuUon  nod  laws  of 
tbe  State,  and  lo  prescribe,  impose,  and  enact 
reasonaUe  floes,  penalties,  and  impriwnmeDia 
ID  the  county  Jul.   .   .   .   Such  fines,  pen- 
allies,  and  imprisonments  shsll  be  recovered 
and  enforced  under  the  judgment  of  tbe  mayor 
of  such  d^,  town,  or  viluge  or  the  person 
lawlnllj  ewdslng  bis  findl(»s."  The  or^ 
dlnanoeoCtiied^of  CkariostoD  In  refennce 
to  the  public  pound  ««  pat  in  evtdeace  in 
tbis  case^  «td  Ae  Him  iBOlloo  tlwnof  providta 
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that  the  indoaore  attached  to  Ibe  dty  ball  be. 
ontU  otherwise  Mdalned  by  the  coundl,  con- 
atltated  tbe  pabUe  pound  for  the  fmpoundlng 
of  animals  tberdn  aubject  to  be  Impoondea. 
It  also  provides  in  section  2  tbat  "  It  bbnll  be 
unlawful  fw  any  person  bdng  tbe  owner  or 
having  charge  of  any  cow,  calf,  or  ox  to  allow 
the  same  to  run  at  urge  iwtween  sunset  sod 
sunrise  Id  any  of  ibe  street^  laoea.  alleys,  or 
conunooB  of  nld  city  below  ue  Elk  and  Pied- 
moat  roads;"  and  section  4  jnovides:  "It 
shall  be  tbe  duty  of  tbe  pouod-masier,  on  view 
or  infonnation,  forthwith  to  take  op  all  or  any 
such  animals  running  at  large  as  aforesalo, 
and  abut  up  the  same  in  the  public  pound," 
there  to  be  retained  and  fed  until  diqrased  of 
as  thereinafter  provided.  Section  S  providea 
tbat  tbe  owner  shall  be  notified  forthwith;  and 
section  9  provides  that,  in  case  tbe  owner  shall 
not  wttbtn  forty-dgbt  hours  after  giving  said 
notice  appear  and  prove  bis  right  to  such  aoi- 
mal,  the  pound-master  shall  make  his  return  to 
the  mayor,  setting  forth  the  number  and  kind 
of  animals  taken  up,  time* when  taken,  owner 
of  tbe  animal,  if  known,  the  fact  of  giving  the 
notice,  and  tbat  forty-df^t  hours  have  pwsed 
dnoe-aatA  notice  was  given  or  posted,  and  tbat 
the  animal  or  animals  aiOl  remain  in  the  pound 
aoclaimed.  Section  7  provides  Ihnt  the  mayor 
shall  then  direct  tbe  sergeant  to  advertise  and 
sell  said  animals,  and  prescribes  the  mode  of 
advertisement;  and  further  directs  that  the 
sergeant  sbaU  make  return  to  tbe  noayor  of  his 
prMeediogs,  and  di^l  pay  all  surplus  money 
aridog  from  said  sales  to  tbe  treasurer;  and 
aeotfoD  8  provides  that  "any  person  being  the 
owner  .  .  ,  of  such  animal,"  who  shall  within 
one  year  show  to  the  mayor  that  he  was  such 
owner,  shall  have  any  surplus  In  tbe  hands  of 
the  treasurer  arising  from  tbe  sale  of  such  ani- 
mal paid  over  to  him,  said  surplus  to  be  paid 
on  the  order  of  the  council.  Ttieae  ordinHOcea, 
enacted  under  tbe  power  so  to  do,  conferred  by 
section  S8  of  chapter  4?  of  tbe  Code,  appear 
to  me  to  confer  express  authority  upon  tbe 
pound-master,  acting  In  connection  with,  and 
under  Uie  supervision  of, the  mayor,  tolmponnd 
cattle  found  running  at  lane  in  tbe  dty,  and 
bold  them  until  the  fees  and  costs  are  paid,  or 
to  sell  the  same  after  notice  to  the  owner,  and, 
after  deducting  said  cost  and  fees,  to  pay  the 
residue  to  the  owner  when  he  saaerts  hu  claim 
thereto.  It  Is  true  that  Dillon  on  Municipal 
0orp(miti0D8  (vol.  1,  g  160)  states  that  "power 
lo  impound  and  forfeit  domestic  animals  must 
be  expressly  granted  to  tbe  corporation,  and 
that  laws  or  ordinances  authorizing  the  officers 
of  tbe  corporation  to  impound,  and,  upon  tak- 
ing spedfied  proceedings,  to  sell  the  property, 
arepeoal  in  Ihdr  nature,  and,  where  doubtful  in 
thdr  meaning,  will  not  lie  construed  to  produce 
a  forfeiture  of  the  property,  but  rather  tbe  re- 
vefae;"  and  then  proceeds  to  state  that  the 
powers  coofnrred  mint  be  strictly  followed  in 
order  to  constitute  a  valid  sale  of  such  animal. 
In  tbe  case  under  consideration,  however,  no 
sale  took  place;  tbe  animal  was  only  tskeo  up 
and  impounded,  aod,  under  section  38  of  disp- 
ter  47,  providing  tbat  tbe  council  of  suck  dty, 
etc,  shall  have  power  tberdn  to  pceveot  caiUfr 
from  going  at  large  thndn,  Uken  in  otidnec* 
tim  with  aeciioa  29  of  Ibe  same  diapter,  aa- 
tburizing  tbe  council  to  make  and  pass  aU 
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needful  orden,  by-laws,  cKdiniiDcei,  and  reso- 
lutiOD^  etc.,  not  contrary  to  tbe  Coottitutloo 
and  laws  of  tbe  State,  to  carry  Into  effect  Mid 
power,  the  ImpovndtDg  officer,  under  the  pro- 
TiBiODg  of  tbe  ordinances  above  mentioned, 
would  sorely  bave  tbe  authority  to  take  up  and 
Impound  such  animal  found  running  at  Urge 
at  night  in  the  streets  of  the  ci^. 

There  were  no  steps  taken  in  this  case,  so 
far  as  Uie  evidence  dltcloBes,  to  sell  the  cow 
that  had  been,  impounded,  and  tbe  question 
raised  by  tbe  action  of  detinue  was  simply 
whether  the  animat  was  unlawfully  detained 
by  the  pound-master  at  the  time  said  action  of 
detinue  was  instituted.  The  evirleacc  shows 
that  tbe  cow  was  impounded  on  the  night  of 
tbe  6tb  of  August;  that  tbe  plaintiff  demanded 
ber  on  the  7lh,  and,  said  demand  being  refused 
unless  tbe  cbareea  were  paid,  said  puiintift  at 
once  broucbt  bTa  action  of  detinue;  so  that  the 
only  question  really  presemed  for  our  consid- 
eration is  whether  the  cow  was  lawfully  de- 
tained at  the  time  said  action  was  brought. 
As  is  saggested  by  counsel  for  the  plaintiff, 
however,  our  Code,  chap.  61,  provides  for 
taking  up  esirays  found  upon  tbe  land  of  a 
person,  and,  after  giving  the  notioe  therein 
prescribed,  if  the  owner  does  not  appear  in 
four  weeks,  the  person  taking  up  such  eslray 
may  have  the  same  apptaised,  as  therein  pro- 
vided, by  three  freeholders,  who  shall  return 
their  certificate  with  the  warrant  to  the  clerk 
of  the  county  imirt,  who  shall  reonrd  it,  and 
post  a  copy  at  the  front  door  of  tbe  court-boose 
on  tbe  next  court  day,  and,  if  the  owner  of 
such  property  sbnll  not  appear  in  thirty  days 
after  eaio  copy  has  been  so  posted,  and  the 
valnalioD  thereof  be  under  |16,  or  if  such  value 
be  as  much  as  $10,  and  tbe  owner  does  not  ap- 
pear after  tbe  said  certificate  has  been  pub- 
nsbed  as  aforesaid,  and  also  three  times  in  ■ 
newspaper  published  nearest  to  the  place  where 
such  iwopcoty  was  taken  up,  it  shall  belong  to 
the  owner  of  the  land  on  which  it  was  taken, 
and  the  former  owner  may  at  any  time  recover 
ttie  valuation  money  after  deducting  the  fees 
and  diarges.  This  bas  been  tbe  law  of  Vir- 
ginia and  of  tbls  State  for  many  years,  and,  so 
far  as  we  know,  no  question  has  been  raised  in 
regard  to  the  constitutloDality  or  validity  of 
the  law.  Again,  it  is  an  every  day  occurrence 
in  the  dties  of  our  State  tbat  men  are  arrested 
for  disorderly  conduct  and  violation  of  tbe  city 
ordinances,  snd,  if  found  guilty,  they  are  not 
only  locked  up,  but  arc  compelled  to  work  on 
the  streets  to  pay  their  fines,  and  thus  their 
labor,  which  is  their  property  as  mucb  as  any- 
thing else  th^  have,  la  taken  from  them  to 
discbarge  the  penalty.  Under  the  common 
law  the  right  m  distress  damage  feseunt  exist- 
ed, and  the  cattle  found  trespassing  were  liable 
to  diatrees,  and  it  was  held  in  the  ease  of  An»- 
comb  T.  iSAore;  1  Taunt.  961.  that  no  action  lies 
against  one  who  distrains  cattle  damage  feas- 
ant for  impoundlniclhem,  instead  of  accepting 
compensation  for  the  damages  tendered  before 
tbe  cattle  were  Impounded.  See  A  Wait,  Act. 
&  Def.  chap.  17,  p.  6S9,  where  the  autbOTittes 
are  coHaled  upon  this  subject,  so  t^t  tbls  mat- 
ter of  iupomofng  cattle  n  not  n  mm  vreatnn 
of  tbe  statute,  but  Misted  at  ixiounon  law. 

Counsel  tor  Uie  defendant  in  emr  contends 
that  ^  pn^rty  (akoi.  as  tba  covin  tMsease 
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was.  was  so  taken  witliout  due'prooess  nf  laiv, 
and  refers  to  Cooley,  Const.  Um.  pp.  863. 364; 
but  we  find  the  satbor  aaya:  "A  statnle 
wbicb  authc^za  a  party  to  sdce  tbe  inoper^ 
of  another  without  process  or  warrant,  and  to 
sell  without  notificati<Hi  to  the  owner  for  tbe 
puulshment  of  a  private  trespass,  and  in  order 
to  enforce  a  penalty  against  the  owner,  can  find 
no  justification  in  the  Coaslitutitn."  Cattle 
running  at  large  at  ulgfat  fai  a  puUtc  street  <^ 
a  city  or  town  cannot,  howercr,  be  r^rded 
as  committing  a  private  trespass.  Section  5 
of  the  ordinance  proven  in  this  case  provides 
tbat  the  pound-master  !ihall  forthwith  noti^ 
the  owner,  etc.,  and  section  7  of  the  same  or- 
dinance provides  tbat  Uie  mayor  shall  direct 
the  sergeant  to  advertise  and  sdl,  eta  Thus 
It  appears  tbat  the  pound  master's  duty  is  to 
take  up  tbe  animal,  notify  tbe  owner,  sod  re- 
port the  facts  to  the  mayor;  and  when  a  sale  is 
to  he  made  it  is  made  by  the  sergeant  under 
the  ditection  of  the  mayor,  who,  by  section  89 
of  chapter  47  of  tbe  Code,  is  ex  officio  a  juatiee 
and  conservator  of  tbe  peace  wf  thin  the  Umila 
of  the  city.  In  the  case  of  Dawidton  t.  Sem 
Orleant.  06  U.  B.  97,  U  L.  ed.  616.  tbe  court 
holds  in  the  second  point  of  tbe  syllabus  as 
follows:  "The  court  sa^fpts  tbe  difficulty 
and  danger  of  attempting  ~an  antboritativ» 
definition  of  what  It  is  for  a  Stste  to  deprive  a 
person  of  life,  liberty,  or  property  without  doe 
prooess  of  law,  within  the  meaning  of  the 
Fonrteenih  Amendmmt,  and  holds  that  tbe 
enandaUon  of  the  principles  which  govern  esch 
case  as  it  arises  is  tbe  better  mode  of  arriviog 
atn  sound  definition;"  and  in  pointSlhecoort 
says:  '  "This  court  has  heretofore  decided  ttiat 
due  process  of  law  does  not  In  all  cases  require 
a  resort  to  a  court  of  justice  to  assert  the  rigfata 
of  tbe  parUes  a^nat  tbe  individual,  or  to  iai- 
pose  burdras  upmi  Us  property  for  the  puUie 
use,"— citing  Jfi/rray  v.  Otbokm  Land  Simp. 
Go.  W  V.  S.  18  How.  S73,  IS  L.  ed,  STS.  aad 
MfiMHUn  V.  A7ider$on.  06  U.  8.  87.  94  L.  ed. 
886. 

In  1  Dill.  Hnn.  Corp.  481,  note  t,  we  find 
"  an  ordinance  dfaec^g  ImpoundlDg  ami 
sale  of  animals  for  costs  and  expensea."  but 

not  imposing  a  penalty,  held  vand  under  a 
cbar'fr  authorixlDg  the  impoondiog  and  sale 
"fcff  any  penalty  imposed  by  any  ordinance  or 
rwulation  and  all  costs,  *— citing  F^.  Smith  v. 
Dodion,  46  Ark.  2&6.  55  Am.  Rep.  SW;  that 
"such  an  ordinance  ts  valid  and  takes  effect 
whether  the  owner  resides  in  tbe  town  or  not,* 
—citing  Bate  v.  Hardie,  98  N.  C.  44. 

We  also  find  that  Tiedemao,  in  his  vsloaUfr 
work  OD  Limitations  of  Police  Power,  says  an 
page  tmt  "  Tbe  dart)  of  interest  b^we«i 
stock-raising  and  farming  calls  for  tbe  into'- 
ference  of  the  Slate  by  the  institution  at  poJkje 
regulationsc  and  whether  the  regulations  shall 
subofdinate  the  stock  raising  Interest  to  tiist  of 
fhrmioe,  or  viee  teraa,  in  the  case  of  an  firec- 
oDcilame  dlfferenoe,  as  ia  tbe  case  with  re- 
spect to  the  gcring  at  large  of  cattle,  is  a  matter 
for  ihe  legislative  discretion,  and  is  not  a  Judi- 
cial question.  In  the  exercise  of  this  general 
power  of  odntrol  «ver  the  keeping  of  live-stock 
tti0  State  or  mstrlctpal  eorporatkm  nuv  pro- 
blbtt  altogslher  tbe  nnntng  M  huge  of  swA 
anlmaiH  oodniti  tin  ownett  to  tem  Oen 
wttUn  their  (nra  mtOannig  aDA  tmrneaia 

Digitized  by  Google 


18BL 


BuBi>Bra  T.  Asxss. 


84t 


imrdy  for  eDforctng  tbo  law  tbat  tbe  animals 
iouod  astray  shall  be  sold,  after  proper  Dotice 
to  the  owner,  and  time  allowed  for  redemption, 
payinfi;  over  lo  the  owner  tbe  proceeds  of  sale, 
after  aednctlDir  wbat  1b  due  to  tbe  State  In  tbe 
sbape  of  penalty." 

Tbe  power  granted  bytheLegfslatnre  to  tbe 
-dties  and  towns  of  our  State  to  prevent  cattle 
and  other  animals  from  rmining  at  large  in 
their  streets  Is  a  police  power,  intended  for  tbe 
piotectloa  of  tbe  citizens,  and  to  enable  tbem 
to  enjoy  Ibe  streets  and  pablic  thoroughfares 
and  to  prevent  depredations  on  yards  and  far- 
'dens  by  brearby  stock  dnring  tbe  nigbt,  when 
tbe  same  are  unwatcbed  and  unprotected. 
There  is  neceealty  for  immediate  action  when 
cattle  are  found  upon  tbe  public  street  at  night. 
As  is  frequently  tbe  case,  ibe  officer  may  be 
ignorant  as  to  the  ownership  of  tbe  cattle  thus 
found  on  tbe  fltreel>  and,  in  order  that  tbe  ob- 
ject <rf  Uw  ordlnaaoe  maf  be  made  effective, 
ne  must  proceed  at  once,  and  arrest  tbe  ani- 
mal, without  walling  for  any  judicial  Investl- 
nlion  as  to  whe'hertbe  seizure  may  be  lawful. 
If  it  were  otherwise,  and  tbe  officer  waited  un- 
til a  judicial  investigation  should  take  place, 
the  animal  would  be  gone,  and  the  ordinance 
would  prove  abortive  and  inoperative.  In  or- 
4eT,  then,  to  enforce  the  ordinance,  soeb  cattle 
must  be  imponuded;  they  must  also  be  cared 
for  and  fed,  and,  if  no  owner  comes  tor  them, 
they  must  be  sold,  to  use  a  common  expres- 
sicm,  "to  pnvent  tbem  Inm  eating  tbdr  beads 
off." 

This  qnestion  has  been  before  tbe  ooarts  tn 
tbe  State  of  New  York,  and  in  tbe  case  of 
Cook  V.  Ore^.  46  N.  Y.  489,  the  court  held 
that  the  provisions  of  the  Acts  authorizing  the 
seizure  of  animals  trespassing  upon  private 
premises  are  constitutional;  that  "the  Act 
does  not  Impose  a  penaty  for  tbe  trespass,  but 
simply  prescribes  and  fixes  a  remedy  therefor; 
and  remedies  are  clearly  within  the  peculiar 
province  of  legislatloo.   Tbe  temporary  seiz- 
ure and  detention  of  property  as  authorized  by 
tbe  statute,  awaltin|f  jodidsil  action,  is  not  vio- 
lative of  tbe  provlnoD  of  article  1,  section  0.  of 
the  Constitution,  dlrecliogtbat  no  person  shall 
be  deprived  of  property  without  due  process  of 
law."   Sec  also  Sard  v.  Hearing,  44  Barb. 
472.    Also,  in  tlw  case  of  Campau  t.  LemgUu, 
S9  Micb.  4M,  88  Am.  Rep.  414,  It  was  held 
that  "a  statute  allowing  animals  running  at 
large  in  a  public  highway  to  be  taken  by  any 
person  and  publicly  sold  by  a  public  officer, 
and  providing  that,  after  tl^  expenses  of  the 
proceedings  and  of  keeping  the  animals  were 
paid,  tbe  remainder  should  be  paid  over  to  the 
owner,  who  should  be  aUopwed  a  certain  time 
within  which  to  redeem  them,  Is  to  remedy  a 
public  grievance,  and  is  not  unconstitutional, 
as  devesting  proper^  rights  withotit  due  pro- 
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cess  of  law."  Also,  In  the  case  of  Witeox  v. 
Hemming.  68  Wis.  144.  46  Am.  Rep.  635,  it 
was  held  that  "a  city  charter  and  ordinances 
may,  as  an  exercise  of  police  power,  provide 
for  the  taking  up  and  impounaing  of  animals 
found  running  at  large  In  the  public  streets, 
and  for  selling  tbem  to  pay  the  expenses  of 
impounding,  etc.,  without  judicial  inquiry  or 
determination;  and  such  provisions  will  not  be 
unconstitutional,  as  authorizing  the  forfeiture, 
condenviation.  or  confiscation  oif  property 
without  due  process  of  law  or  without  com- 
pensation." Judgs  Cooley,  in  his  work  on 
Constitutional  Limilatious,  p.  688,  eaya;  "So 
beasts  may  be  prohibited  from  running  at 
large  under  tbe  penalty  of  being  seized  or  sold," 
— rating  numerous  authorities  in  support  of  the 
proposition.  And  Sedgwick  oo  the  Construc- 
tion of  Statuto^  and  Constitutional  Law,  p. 
485,  under  the  bead  of  "Police  Powers,"  says: 
"The  clause  prohiUHng  the  taking  of  private 
property  without  compensation  Is  not  Intended 
as  a  limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tranquillity 
of  eveiT  well  ordered  community,  nor  of  that 
general  power  over  private  prot)erty  which  is 
necessary  for  the  orderly  exntence  of  all  gov- 
ernments," and  in  a  note  we  find  that  "sum- 
mary statutory  proceedings  for  Ae  s^znre,  de- 
tention, and  Mle  of  stray  animals  running  at 
large  have  been  sustafora,"— citing  numerous 
authorities.  Numerous  other  authorities 
might  be  dted  in  support  of  the  validitv  of 
such  laws  and  ordinances,  but,  as  we  think, 
enough  have  been  mentioned  toshow  bow  said 
statutes  and  ordinances  are  regarded,  and  bow 
tbe  question  is  coDsidered  by  the  elementary 
authors  upon  the  subject  ana  by  tbe  highest 
courts  of  tbe  different  states,  at  least  to  Indi- 
cate the  weight  of  anthority  so  far  as  I  have 
had  an  opportunity  of  examiolng  them  upon 
the  subject.  There  can  be  no  question  tbat 
tbe  city  of  Cbarleston.  under  its  charter  as 
amended  by  chapter  47  of  the  Code,  and  the 
ordinances  which  were  in  evidence,  tiad  the 
right  to  take  up  and  Impound  the  cow  of  the 
defendant  in  error,  wliich  was  all  that  had 
been  done  at  the  time  the  owner  took  posses- 
sion of  her  by  giving  the  required  bond  In  his 
action  of  detinue;  but,  if  the  defendant  iu  er- 
ror  had  not  seen  pnnwr  to  bring  said  action, 
and  bad  allowed  said  cow  to  be  sold  after  the 
requirements  of  said  ordinance  bad  been  com- 
plied with,  in  my  opinion  a  sale  of  said  ani- 
mal under  the  provisions  of  said  ordinance, 
and  a  disposition  of  tbe  proceeds  of  said  sale 
as  therein  directed,  would  have  violated  no 
provision  of  the  Constitution. 

Vot  tbete  reasons  the  judgment  eomplaitied 
mutiheTewrttd^  and  the  defendant  in  error 
must  pay  the  costs,  and  the  cause  is  remanded 
to  tb^  Circuit  Court  of  Kanawha  County. 
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Uartfaa  C.  BENNETT  et  al,  Appti., 

V. 

AloDzo  TAN  RIPER  et  at..  Impleaded,  etc., 
BetpU. 

(<7  N.  J.  Eq.  688.) 

The  worda  "nlated  to**  In  a  proTlakm  pertolttfng 
panKKisrelatedtoaBiemlMrof  abeoelto  woletr 
to  ba  aaaied  ai  beoeflelarlea.  Include  relatfvet 

i  braflidtaraaweUaBtv  blood. 

(November  Term,  1800) 

APPEAL  bv  defendant  Martba  C.  Bennett 
and  her  nusbaod  from  «  decree  of  the 
Chancery  Court  adrlaed  by  Vice-Cbancellor 
Van  Flwt  entered  Id  an  interpleader  proceed- 
ing instituted  by  the  Supreme  Council  of 
Chosen  Friends  to  determine  to  whom  a  sum 
due  on  a  l)eneflt  oerliflcate  issued  to  Alonzo 
Van  Riper,  Sr.,  was  payable,  wbicfa  rejected 
the  claim  of  Mrs.  Bennett.  Sevened. 
The  facts  sufficiently  appear  In  the  opinion. 
Mr.  Samael  KaJiaeh,  for  appellanU: 
It  is  true  that  tbe  word  "relations,"  when 
fuund  in  a  will  or  ibe  Statutes  of  Dlairibulion, 
baa  been  construed  to  mean  relations  of  blood 
only,  becaiue  from  the  Indefiotte  extent  of  tbe 
word  "relationi^'  It  has  been  found  necessary 
to  narrow  it  by  a  cooatructton,  conflnlDg  it  to 
the  next  of  kin,  under  the  statute. 
Smitn  T.  CampbeU,  19  Yes.  Jr.  i08. 
Where  the  reason  ctf  tbe  rule  ceases,  the  rule 
itself  ceases. 

Where  (ecbnical  terms  are  not  employed  in 
a  coDiract,  the  law  presumea  that  tlie  parties 
to  the  contract  entered  into  It,  upon  tbe  com- 
mon and  popular  raeaniog  of  tbe  words.  Tbe 
WMds  "related  to"  are  cerlaioly  not  leobnicat 
Id  any  sense.  Tliey  bear  the  popular  meaning 
ascribed  to  them  oy  Webster  and  Worcester 


and  other  lezloographera,  aa  a  rehUionship 

consanguinity  or  amnity. 

Danow  v.  Family  Fund  ^Soe.  8  L.  R  A.4B8,. 
116  N.  Y.  687:  MeMatUr  v.  H/orth  AmtriM 
Jtu,  Co.  66  N.  T.  832. 14  Am.  Bra.  889;  /»• 
Itber  y.  Bomt  L.ln*.Oo.m  N.  T.8SC,  8SAa. 
Rep^  183. 

When  lu  terms  permit  more  than  one  ooa- 
struction,  that  ona  will  be  adopted  which  sup- 
pons  its  Taliitily. 

Coyne  t.  Weaver^  84  N.  Y.  888;  Hitekeod  t. 
NMhwatern  ln$.  Co.  flS  N.  1.  80;  Orifeg  r. 
New  York  Cent.  In§.  Cb.  1  Cent  Rep.  688,  IW 
N.  Y.  417,  68  Am.  Repw  803;  ForsofcT.  OroM^ 
4  N.  J.  Eq.  128. 

Tbe  reason  asalgned  for  such  a  rule  of  con- 
Btruction  is  that  tbe  insurer  is  snppoeed  to  hara 
chosen  tbe  language  to  azpreaa  the  terms  of 
tbe  ooDtrad. 

See  also  Hoffman  v.  jBtiM  F.  Jmm.  Ob.  88 
N.  Y.  405. 

A  society  will  not  be  allowed  to  assert  in 
defeoM  that  the  dcaignatiim  ot  the  benrficiiry 
in  tbe  certificate  was  one  of  a  class  of  persona 
not  mcluded  in  tbe  eoumeratioo  in  tbe  charier 
of  those  for  whom  beoeflts  were  lobe  prondfd. 

Futltr  T.  Bo9ton  Mut.  F.  In*.  Oo.  4  HeL  20& 

ifr.  CkarloB  E.  Hill,  for  appellees: 

The  contract  Is  contained  and  comprised  la 
the  ariicleii  of  asaociatioo,  relief  fund,  by-laws., 
and  beneflt  cerliflcate. 

Supreme  Counril  A.  L.      B,  v.  Smiik,  45 
N.  J.  Eg.  472;  Orag  t.  Bnprme  Lodge  K.  ^ 
B.  118  Ind.  200;  SttpTtm*  Lodae  K.  of  P- 
Knight.  8  L.  R.  A. «».  117  Ind.  489. 

The  holdines  of  the  courts  have  been  nil- 
form  that  under  like  contracts  made  by  sad 
between  beneficial  onlers  and  Ibdr  members, 
onl^  kindred— blood  relatioaa— can  take.  Re- 
lations by  affinity  cannot. 

And  aJtbougb  the  order  or  society  bss  b- 


Non.— ITfto  ore  relotiMt  or  rciotloM. 

BybUMd. 

The  term  "relations,"  in  a  wlli.  Includes  onlr 
tbose  poreons  wfao  would  take  accordtnf  to  the 
Statute  of  Distributions.  Thomas  v.  Mole  For- 
rest. 2B1:  Itoaoh  v.  HamniODd,  Preo.  In  Ch.  4M; 
Allo□yt^oul^  1  P.  Wma.  827:  Edge  v.  Ballsbury, 
AmbL7(h  Oreen  v.  Howard,  1  Bro.  Cb.  81;  Wldmora 
V.  Woodroffe,  AmbL  685;  Rayoer  t.  Howbnir,  8 
Bm.  CSi.  tat;  Doe  t.  Over,  1  Taunt,  28%  Stamp  r. 
Cooke.  1  Cox.  Ch.  Ob  Bnutta  v.  Campbell.  1»  Tea. 
Jr.  400;  TarreU     Wend^,  90  N.  H.  Ol. 

"Relatlona*'  In  a  will,  mean  next  of  kin.  Pope 
T.  Whltoorabe,  8  Herlv.  080;  Bardlng  v.  Olyn.  1 
Atk. H'Neilledire  v.  Barclay,  11  Sertr.  &  B.  103. 

TfalalsBO  anlese  from  the  nature  of  the  bequest 
or  from  a  power  ot  selection  authorized  bj  the  tes- 
tator a  dtrrerent  construction  is  allowed.  Drew  t. 
Wabefleld,  64  Me.  2U. 

Undera  bequest  to  "near  reiatioos"  such  rela- 
tions only  as  would  be  entitled  to  a  distributive 
share  of  tbe  testator's  personal  estate  will  take. 
Whltbome  r.  Harris,  2  Vee.Br.  527. 

A  relative  by  blood  who  was  in  vtntre  ta  mHt  at 
the  death  of  tbe  tesUtor  cannot  claim  under  a  be- 
quest to  "ndaUons,"  unless  sucli  relative  be  a 
obild  of  the  testator.  BeanM  Honrwood. 
Ambl.  708. 

Under  a  devise  to  "relattons^*  freat  nepbewaand 
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sreat  nieces  will  take  in  tiw  ataseooe  of  nearw  nest 
of  kin.  JoDce  r.  Oolbeok,  8  Ves.  Jr.  m. 

As  between  nephews  and  sreat  nepbewsdsiat- 
Inff  under  a  bequest  to  relatfoos,  the  nepbews  only 
are  entitled  to  take.  Zsaov.Defriea,  AobLK 

A  devtsc  to  "relations"  does  not  Include  those  tqr 
affinity.  Maltland  v.  Adair.  8  Tes.  Jr.  SI. 

A  wife  Is  no  "relation"  by  blood  nor  tqrslBiiity 
to  her  husband.  Worseley  t.  Jtdinson.  8  Atk.  70. 

A  reaiduorr  bequcBt  to  "nearest  rolatfomorooa- 
neotkma"  does  not  loidade  tbe  tsstatoi^  wMov. 
Btorer  T.  Wheatler.  1  Pa.  fiOB. 

A  devise  to  *'ntetlMia  br  blood  or  marriage"  to- 
oludMtluiseeaUtled  to  take  under  the  Statute  «f 
Distributions  and  ttioae  wbo  have  married  tbose 
so  entitled.  Devisme  v.  Hellish,  S  Veo.  Jr.  SO. 

"Belation**  or  "relative"  in  a  statute  provldiog^ 
that  a  devise  to  a  relative  wtio  died  before  the  »- 
tator  shall  not  lapse  If  auob  retattre  leave  Uatai 
descendants,  mesne  blood  relattrea  only  sad  aot 
tbose  by  marriage.  BUloU  T.  PeMenJsp.  U  L  B. 
A.  97.88  Me.  m. 

It  does  not  Indade  a  husband.  AaWoe  v. 
Adams.  •  New  Bnff.  Bep.  U7.8llle.ini 

Nor  wife,  deaver  v.  Cleaver,  88  Wis.  96, »  An- 
Uep.aO;  Bstyv.  dark,  101  Mass.  88. 

Norastep-son.  BeBitateot  Pforib^tf  caL«% 
KimbattT.Stotj.lOB  Mass.  881  Xe.6. 
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med  its  cenMcate,  It  cattnot  be  held  to  p«y  to 
■  wrongfully  named  peraoo— to  one  not  en- 
titled ondrr  ita  litwa  to  lecelTe. 

Suvrrme  Ob»iuUA.  U  ifH.  t.  8mm,  4517. 
J.  Eq.  47S. 

A  CTPdI'or  cannot  take. 

Bri  ton  t.  thtpnme  OouneUefB,  ^  46  N. 
J.  £q.  103. 

Nor  can  Afianei, 

Supreme  Honwil  A.  L.  ^  S.  t.  Arty.  1 
New  Enff.  Rpp.  716, 140  Han.  080. 

And  wbere  the  rulee  of  tbe  order  provide 
tbat  the  benefit  ts  payable  to  hein  or  member 
of  tbe  family,  a  mother,  wbo  doea  not  reaide 
viib  tbe  member,  cannot  take. 

T.  Q6d  Fetknu  Mvi.  Bet.  Am,  »  New 
Enr.  Rep.  Wt,  14S  Mmb.  824. 

And  ibe  aame  H  to  a  ateter. 

TVter  T.  Odd  FtUotea  Mut.  Ret.  Am.  5  New 
Ene.  Sep.  191, 149  Maia.  134. 

Tbe  word  "  relation"  meana,  wben  used  in 
coonecUoo  wUb  tbe  descent  or  ditpcsltloo  of 
property,  related  by  coDsa^uinlty,  aod  does 
not  extend  to  rriatloDs  by  afSnity. 

8  Wroa.  Exrs.  0th  Am.  ed.  1118;  Fktjf  v. 
Clark,  101  Haaa.  M;  KimbaU  r.  Btory,  106 
Mhb.  889. 

A  stepson  la  not  a  relative.  "  Belated  to"  iu 
atynonymous  witb  "next  of  kfn." 

Bacon,  Ben.  8oc.  §  860a. 

Rplailve  la  used  the  same  aa  kindred. 

Powell.  Devfaes,  *a88. 

Relatuwa  Iqr  afflnl^  rib  not  Incladad  tn  Cbe 
tbe  general  term  "idMtfona." 

Waid,  ^ncicB,  •118;  MaitUmA  t.  AAiiF, 
S  Yes.  Jr.  8n. 

Sendder.     dellveied  the  oiriokm  of  Ibe 

court: 

On  the  destb  of  AlonsoVan  IQpa',  a  mem- 
ber of  Alpha  Onmdl  No.  8.  of  New  York,  a 
duly  cooBtituted  branch  of  tbe  Supreme  Coun- 
cil of  tiie  Order  of  Choeen  Krieoda,  a  benefit 
Cfirtiflcste  for  tbe  sum  of  $8,000  became  pay- 
able. He  bad  in  bia  lifetime  named  as  tbe 
beneficiaries  under  said  policy  bia  grsndson, 
Raymond  Tao  Kper.  for  $1,000,  and  Martha 
C.  Bennett,  for  fS.OOO.  She  Is  the  wife  of 
Lewis  W.  Bennett,  a  grand-nephew  by  cod- 
saogoinlty,  of  Alonzo  van  BIper,  deceased. 
After  bia  death,  on  rlsim  made  by  tbe  children 
and  repreaentatives  of  tbe  deceased,  a  bill  of 
interpleader  was  filed  by  the  council,  and,  on 
decree  of  interi^der,  an  Issue  between  the 
parties  defpodant  waa  formed,  and  a  decree 
entered  against  Martha  0.  Bennett,  wbo  has 
taken  ber  appeal  titerefrom  to  tiilacourt  Her 
right  is  based  on  the  certificate  above  meo- 
lioned,  wblcb  is  a  duly  aalhenticated  rellef- 
fnnd  certificate  of  Uie  order.  By  the  Revised 
Statatea  of  Indiana  authorizing  the  incorpo- 
ration of  such  aocieilea  (g  8850)  a  certificate  of 
membenbip,  policy,  or  otiwr  evidence  of  in- 
terest flball  be  regarded  as  a  oontraet,  and  tbe 
names  of  payeea  and  benefldaries  may  be 
changed  on  anch  lerma  and  conditions  aa  the 

rirties  to  tbe  contract  nmy  agree.  By  section 
of  tbe  articles  of  assodwon  of  tbe  supreme 
council  of  tbe  order  one  of  tbe  prindpat  ob- 
jects shall  be  to  establish  a  relief  fund,  from 
wbicb  members  of  tlda  aaaodatton  wbo  have 
oomplM  widi  aU  Its  rales  vaA  Ngalations.  or 
penoM  by  rach  membin  lawfully  designated, 
14  L.RA. 


or  tbe  legal  hdre  of  snob  members,  may  receive 
a  benefit  Id  a  sum  not  ezosedlu  $8,000  on 
satisfactory  proof  of  deatb  and  ooMlilOQa  etm- 
pHed  witb.  By  arilde  1  of  tbe  BeUef  Fund 
Law,  "each  beneficiary  member,  tbe  peraon  or 
personsdeaignated  by  said  member,  related  to  or 
dependrat  upon  him  or  her,  or  the  legal  repre- 
aentatives of  sncb  peraon  or  persons,  sbalf  be 
entitled,  nader  the  prescribed  legulattons  and 
conditioos,  to  draw  tbe  sam  not  ezeesdlng  Uw 
amonnt  ineied  in  bis  or  ber  certlflcate.  as 
tberdnafterspedfled."  1  aklog  tbeae  differaat 

Krta  of  the  oontraet  tether,  the  qneation  to 
deiermfncd  ia,  Does  the  Intended  oeDefldaiy, 
MarUia  C.  Bennett,  ciime  within  Ita  terms,  so 
as  to  entitle  bar  to  tbe  paymeot  tA  $8,000  under 
tiieeertlflcaler  U  ia  not  obdmed  tikat  sbe  ms 
dependent  upon  tbe  deoesaed,  but  ber  cidm  b 
tbat  she  was  related  to  him,  within  tbe  mean- 
ing of  the  contract  I  think  there  was  error 
in  confining  tbe  meaning  of  this  term  "related 
to"  within  -the  narrow  limit  which  baa  been 
adopted  in  the  conalinclloo  of  wIIIk  and  In 
some  atatutea.  From  tiie  indefinite  extent  of 
tbe  woid  "relations"  it  bas  been  found  necea- 
sary  to  limit  It  in  these  cases  by  cr»ifloing  it  to 
tbe  next  of  kin  under  the  Statute  of  Distribu- 
tions, amith  V.  CatnybfU.  10  Ves.  Jr.  400; 
Bennett  v.  Honywood,  Ambl.  708.  This  iu- 
dudes  relations  by  blood  and  not  by  affinity, 
and  Is  applied  unless  the  testator  has  subJoiDed 
to  the  gift  expressions  declnratory  of  an  inten- 
tkin  to  Include  them.  2  Jarm.  Willa,  666; 
JSUy  V.  Clark,  101  Mass.  86.  In  Bacon  on 
Benefit  Societies.  §260,  itissaid:  "It  baslong 
been  aettled  thai  tbe  word  'relatives,'  wben 
used  in  a  will  or  otatnte,  ioclndes  those  perRoaa 
wbo  are  next  of  kin  under  tbe  Statute  of  Dla- 
tributioos:  unless  from  tbe  nature  of  tbe  be- 
quest, or  from  the  testator  having  authorized 
a  power  of  selection,  a  different  construction  is 
allowed."  Mahon.  v.  SarageA  Sch.  &  Lef.  II 1 
cases  in  nMet  tu  Harding  v.  Oiya  (1  Atk.  469) 
8  While  &  T.  Lead.  Cas.  810;  Drea  v.  Walu- 
Jletd,  54  He.  iiOl. 

In  tbis  ceitiflcale  there  is  a  power  of  seteo' 
tloo  given,  not  by  will,  but  by  the  contract  be- 
tween the  parties.  There  are.  therefore,  quali- 
fications to  this  rule  of  construction,  even  in 
cases  of  wills,  when  a  contrary  intention  is 
manifested.  There  can  be  no  question  about 
tbe  Intention  of  tbe  holder  in  tbis  case  upon 
tbe  face  of  the  certificate.  In  Craik  v.  Lamb, 
1  Colly.  Cb.  Caa.  489,  49-'^,  Vice-Chaneeilor 
Sbadwell  says  tbat  "in  Johnson's  Dictionary, 
in  RIcbardsoa'a  Dictionaty,  and  in  Bailey's 
Edilloa  of  E^olati,  tbe  word  'relai  loos'  is 
treated  ss  extending  to  alflnity;  and  tbe  ez- 
iveasions  'a  relation  by  marriage,'  and  'a  rela- 
tion in  the  law,'  as  denoting  conneeiiona  by 
affinity,  are  popularlv,  whether  correct  or  bi- 
correct,  of  occaaionali  if  not  of  freqtieat*  use." 
In  oiu  more  modern  dictionaries  we  find  tbat 
a  "rdalion"  or  "reladvtf'  Is  defined  as  a  person 
coiuKcied  by  bk>od  or  affinity.  Wbeo  used 
in  a  contract,  as  io  tbis  case,  Ido  not  find  tbat 
it  bas  socb  a  fixed  and  definite  meaning  that 
we  must  thwart  the  purpoae  of  this  deoedeot, 
wbo  supposed  that,  by  tbe  terms  of  the  article 
giving  bim  control  of  fats  benefit  in  ttw  relief 
fund,  be  cottkl  bestow  it  on  any  otw  of  lime 
popularly  cAdled  "relatives^  wbooi  he 
select  Itaeen0nlsotbatalU>eral,nAhertwut 
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s  Mtrieted,  meantog  given  to  the  word  "rela- 
tive,'' used  in  this  article  of  the  aasociation, 
would  better  comport  with  its  benevolent  pur- 
poM;  TiM  coDstructioD  contested  for  agahist 
tbla  certificate  would  exelnde  amember's  wife, 
iialen  she  cime  wltbio  the  other  part  ot  tbe 
phrase  br  being  dependent  on  him  for  her  sup- 
port. The  tie*  of  affinity  are  often  stronger 
than  those  between  collateral,  or  even  lineal, 
kinsmen  by  blood;  and  there  is  nothing  un- 
reasonable in  saying  that  this  oertiflcale  was 
made  payable  to  one  wbom  the  holder  sup- 
pof«d  was  pK^rly  dasaed  aauwg  bis  relatives, 
and  tiiat  tbeoonndlso  Intended.  Wberetbere 
is  DO  fixed  legal  or  technical  meaning  which 
the  court  must  follow  in  the  construction  of  a 
«(mtract,  then  "tbe  best  ccmstmction,"  nya 
OkitfJutUm  aOmm,  "la  that  wliieh  la  made 


by  viewing  the  subject  of  the  contract  as  the 
mass  of  mankind  would  view  it;  for  it  may  be 
safely  assumed  that  such  was  <the  aqiect  In 
which  tbe  parties  themselves  vieivcd  it.  A  re- 
sult thus  obtslned  is  exactly  what  is  oUatned 
from  the  cardinal  rule  of  intmtioo."  Sekuj^ 
kiU  Aon,  Oo  V.  J/oore,  2  Whart.  491.  It  aeem)) 
that  tbe  objects  of  this  association  will  be  best 
attained  by  the  adoption  of  aocwumm,  though 
it  mAy  be  an  inexact.  Interpretation  of  uie 
words  "related  to"  as  used  in  the  article  above 
referred  to,  rather  than  by  a  restricted  moan 
ing  Uiat  nny  not  have  been  known,  and  la 
certain  to  defeat  tbe  purpoae  of  tbls  deoeued 
member;  and  that  no  rule  of  l^rsl  constnictlon 
will  be  violated  by  friving  it  such  n>ceolog. 

For  this  reason  the  deem  wOt  te , 

AUcotKnir. 
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Peter  flOMERS,  Beapt., 

9. 

MBTBOFOLITAN   ELETATED  R  CO. 

et  al.,  AppU. 


Natban  BOHH«tal..  Aepd:. 

3IETR0F0LITAN  ELEVATED  a  CO.  <tf 
al.,  AppU. 

U  N.Y.  ) 

InteHbrenee  wUb  emoementa  of  Ufht 
Md  air  by  aa  eleratad  raUroad  in  a 

street  gives  an  owner  of  atnittliw  property  do 
rlthttodaoiaaesifthe  bulidhiB  of  tberoadhas 
actually  oeuscd  ao  increase  tn  the  value  of  such 
property,  even  ff  ft  has  benefited  otlwr  abutUns 
ownevs  still  more. 

(January  80. 1888.) 

APPEALS  bv  defendants  from  judfrmeatsof 
the  General  Term  of  tbe  Superior  Court  for 
tbe  City  of  New  York,  afflrmiog  a  judfrment 
of  the  Special  Term  in  favor  oT  plaintiffs  in 
suits  brought  to  enjoin  the  maintenance  and 
operation  of  defendants'  elevated  railroad  in 
thesiteet  in  front  of  plaintiff^  prMwrty  until 
compensation  should  be  made  fwthetuingof 
plaintiffs'  easements  in  the  streeL  BnerteL 

Statement  by  Peekham,  J.: 

These  two  cases  were  argued  together  as  in- 
volving only  the  same  questions.  Tbe  plain- 
tilb  in  the  actions  brought  suit  to  recover 
damans  which  tbev  alleged  tbey  had  sus- 
tained \n  reason  of  the  operation  of  the  rail- 
way of  defendants  through  Second  Avenue,  In 
the  city  of  New  York.  The  plaintiff  Somers 
was  the  owner  by  conveyance  to  bim  In  March, 
1682,  of  certain  premises  known  as  numbers 
2371  and  SS78  on  Second  Avenue,  In  that  city, 
and  between  One  Hundred  and  Sixteenth  and 
One  Hundred  and  Seventeenth  Streets.  He 
alleged  that  Uie  defendants  bad  unlawfully  in- 


Nom-ZTbeelalMinite  and  exbaiiMfve  brieft  of 
ooanwl.  tagetber  wltb  tbe  opinion  of  tbe  oourt, 
render  animtatlnn  of  this  ease  superihioas. 
14  L.n.  A. 


terfered  with,  trespassed  upon  and  illegally 
taken  his  easements  (or  some  portion  thereof), 
of  light,  air  and  access  to  his  property  by  the 
iU^I  erection  and  operation  of  their  elevated 
railway  In  such  avenue;  He  demanded  judg- 
ment restraining  defendants  from  further 
mslntaining  their  structure  fn  front  of  bis 
premises,  and  compelling  them  to  remove  the 
same.  He  siso  asked  to  recover  tbe  amount 
of  his  damage  already  sustained  by  reason  of 
the  maintenance  and  Mwrstioo  of  the  road 
past  bis  pemises,  and  tost  If  defendanta  were 
permitted  to  maintain  and  operate  tbe  road  in 
the  future  it  diouM  only  be  upon  the  oondi- 
tioD  that  tbey  should  pay  plaintUf  the  antouot 
of  the  permanent  loss  he  would  suffer  by  rewon 
of  such  maintenance  and  operation. 

The  tdaintiff  Bohm  maae  substantially  Uie 
same  allegations  in  lelstkm  to  his  pxoperty. 
whidi  was  also  dtnalcd  in  Second  Avenne, 
and  a  short  distance  from  platatiS  Somen. 

The  defendsnbs  aoswercd,  and  paiticularly 
put  in  issue  tbe  allegations  in  the  oomplaint  in 
each  case  as  to  the  damages  resulting  from  tbe 
acta  of  the  defendsnts. 

Both  actions  were  tried  at  a  special  term  of 
tbe  court  withont  a  jon^,  and  the  court,  among 
other  matters,  found  (be  following  facts. 
Tbey  are  in  substance  the  same  in  each  case: 

In  tbe  Somers  case  the  defendants  were  duly 
Incorporated,  and  before  they  proceeded  to 
construct  Ibetr  railroad  through  Second  Ave- 
nue they  obtained  tbe  authority  of  the  Legis- 
lature and  the  consent  of  the  municipal  au- 
thorities of  the  city  of  New  York  to  do  ao, 
but  such  authorisation  did  not  entitle  tbem  U» 
take  tbe  property  of  plaintiff  without  compea- 
salioo.  In  1888,  and  prior  to  April  first,  tbe 
plaintiff  erected  on  bis  lots  two  large  and  val- 
uable brick  buildings,  snd  to  them  and  to  the 
lots  on  which  they  rested  were  attached  as  ap- 
purtenant thereto  certxin  easementa  of  lixht, 
air  and  access  from  Second  Avenue.  Suwe 
April  1,  1888,  tbe  elevated  railway  stnicttire 
of  defendsnts  has  greatly  out  off  the  U^t.  air 
and  access  which  otherwise  would  have  ooase 
to  plaintiff's  premises  from  thst  avenue.  By 
the  acts  of  the  defendants  in  de^Hiving  *be 

Slaiottff  in  part  of  Ibo  boMfldal  osa  and  ea- 
lyment  of  his  easeoenle  above  nenlkAcd 
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from  April.  188S,totbe  time  of  trial,  April,  1890, 
the  lental  value  of  ptaintiff'B  premiaes  has  been 
leduoed  $8»100,  and  tbe  i^aintifl  baa  enstaloed 
a  loM  tbeKb;  to  that  amount.  The  damage  Is 
of  a  ooDtinuous  diaracter,  arising  from  tbe 
mainlenaDce  and  operation  of  tbe  road  by  de- 
fendants. Tbe  Toad  was  opened  for  public  use 
io  March.  ISM),  and  bas  been  ever  eiooa  so 
maintained  and  operated.  Tbe  permaneDt 
damage  caused  by  the  operation  and  malnte- 
nanoe  of  defendants'  road  was  found  to  be 
$3,000,  npon  payment  of  which  no  lajunction 
was  to  issue.  Tlie  money  was  only  to  be  paid 
incase  the  plaintiff  conv^ed  to  tbe  defendants 
all  tbe  rights  and  easements  appurtenaDt  to  bis 
lota  which  bad  been  taken  by  Ihem. 

In  tbe  Bobm  case  tbe  same  general  facts 
were  found,  differing  only  as  to  the  differaot 
lots  and  Wfto  tbe  unount  of  damagea.  Judg- 
ments upon  the  deddona  of  th«  judge  were 
duly  entered  and  tbe  defendants  appealed 
therefrom  to  tbe  general  term  where  tbe  judg- 
ments were  afl9rn^,  and  from  the  judgments 
of  affirmance  the  defendanta  have  appealed  to 
this  court.  <■ 

Item*.  John  F.  DOlon,  JnUsn  T.  D*- 
wim  and  Saamel  Blythe  Ro^rs,  for  ap- 
pellant: 

In  compensating  the  landowner  for  tbe  in- 
jury to  tbe  remainder  of  the  tract  not  taken, 
all  tbeeffectsof  tberailway,  "all  its adraotages 
and  disadTantj^^cs,"  are  to  be  considered. 

Be  Fwrman.  17  Wend.  649;  Tt<^  &  B.  R. 
Co.  T.  Lee.  IS  Barb.  I6»;  Be  Uiiea,  C.  A  8.  Y. 
B.  Go.  66  Barb.  456:  Peo^  v.  Eldi^edge.  S  Uun, 
541;  Bendrrton  v.  New  York  Gent.  R.  Vo.  78 
N.  T.  433;  Re  Nevi  York,  W.  S.  it  B.  R.  Co. 
39  Hun,  609;  Drur-ker  v.  Manhattan  B.  Co.  8 
Cent  Rep.  66.  106  N.  Y.  157, 60  Am.  Rep.  487; 
Re  Brookljfa  Bm.  R.  Co.  55  Huo,  165. 

Tbe  statutory  xeatrlcUons  bave  no  applica- 
tion whatever  upon  actions  auch  as  this,  he- 
cause  here  the  land  taken  has  no  value,  aod  Uie 
plaintiff's  case  rests  wholly  upon  proof  of  con- 
sequential damage,  as  to  the  computation  of 
which  all  advantages  or  disadvantages  neoes- 
urily  enter  into  conBi4eration. 

B«  BraMifnElet.  ILM>.  event/  Mstmmn  v. 
Metropolitan  Btet.  B.  Cb.  7  L.  B.  A.  S80,  118 
N.  T.  (US. 

Tbe  supposed  distinction  between  "general" 
and  "special"  beoeflls  is  incoosisient  with  the 
estabtistied  rule  for  compuiiog  consequential 
damage;  la  Inconsistent  with  the  legislative 
sanction  and  adintion  of  that  rule;  haa  never 
been  recognized  in  this  State  in  any  class  of 
cases;  is  illogical,  and  required  by  no  principle 
of  justice  to  tbe  person  damaged;  cannot  be 
prscticaliy  applied  in  most  cases;  is  ajiaiost 
public  policy,  as  bamperin;;  the  sovereign 
power  of  eminent  domain,  ana  imposini;;  an  in- 
equitable burden  upon  tbe  instrumeotit  through 
which  it  is  exercised;  and  finally,  has  never 
tieen  invoked  in  other  Stated,  except  in  cbedi- 
ence  to  constitutional  or  statutory  UmltiMions 
vhlch  we  do  not  have,  or.  In  cases  where  it  is 
songht  to  actually  analyze  and  estimate  bene- 
fits as  compensation  for  tbe  value  of  the  land 
taken. 

If  no  property  be  taken  damage  may  be  in- 
flieted  lor  public  >uiee  without  compensa- 
tloo. 

14LlR.A. 


BadeHff  v.  Brookbia,  4  N.  T.  106,  68  Am. 
Dec.  867;  fbAes v.  Some,  W.  ^  0,  B.  Co.  ^l^ 
R.  A.  458.  ISIN.  T.50S. 

A  simple  award  of  Uie  value  of  the  strip 
taken  would  therefore  have  satisfied  all  the 
demands  of  the  Constitution. 

JUbanyN.  R.  Co.  v.  Lannng,  16  Barb.  68. 

But  ever  since  the  passage  of  the  General 
Railroad  Act  (in  1850),  tbe  rule  baa  been  fn- 
quently  announced,  and  steadily  adhered  to, 
that  in  all  proceedings  coming  under  its  pur- 
view, the  measure  of  compensation  was:  (1> 
tbe  intrinsic  value  of  the  land  taken.  In  money, 
without  allowance  or  deduction  for  benefits  of 
any  sort;  and  (2)  the  consequential  injury,  if 
any,  to  Uie  remainder  of  the  land,  taking  all 
the  advantages  and  disadvantages  together, 
without  a  separate  calculation  or  analysis  of 
either.  < 

Ttot  AB.B.  Co.  V.  Lee.  18  Barb.  189;  B» 
mica,  0.  d  S.  V.  B  Co.  06  Barb.  456;  Fiopl» 
V.  Eidredge,  8  Hun,  641;  Black  River  t&  Jtf.  B, 
Co.  V.  Barnard,  9  Hun,  104;  Re  New  York 
Cent.  A  U,  B.  B.  Co.  15  Hun,  63;  Hendertoa 
V.  New  York  Cent.  B.  Co.  TS  N.  Y.  43^;  Be 
New  York,  L.A  W.  B.  Co.  Vt  Hun.  161,  29^ 
Hun,  1;  Be  New  TorK  W.  S.  SB.B.  Co.  2» 
Hun,  600;  Drueker  v.  Manhattan  R.  Co.  & 
Cent.  Rep.  86.  106  N.  Y.  157;  ft)  New  York, 
L.  A  W.  B.  Co.  49  Hun,  542;  Re  Brooklyn 
Elez.  B.  Co.  65  Hun,  165;  Newman  v.  Metro- 
potttan  Elev.  A  Cfc.  7  L.  R  A.  289,  118  N.  Y. 
618:  Roberta  v.  Metropolitan  Slev.  R.  Ch.  (N. 
Y.)  18  L.  R.  A.  490;  Doyle  r.  Manhattan  R, 
Co.  40  N.  Y.  8.  R.  474. 

The  supposed  distinction  between  general 
and  special  benefits  has  never  been  recognized 
in  this  Slate. 

Lewis,  Em.  Dom.  §  479;  1  Redf.  Railways, 
6th  ed.  pp.  372,  275. 

Tlie  point  has  been  directly  involved  in  tbe 
dedsiona  upholding  the  constitutionality  of 
Acts  requiring  tbe  consideration  of  general 
benefits  In  street  openings  and  the  acquisition 
of  lands  for  canals. 

Livingston  v.  Neu>  York,  8  Wend.  85, 32  Am. 
Dec.  622;  Cenet  v.  Brooklyn,  09  N.  Y.  39S; 
Bettt  V.  Williantsburgh,  15  Barb.  356;  Bufortl 
V.  Knight,  16  Barb.  627;  Burbank  v.  Fay,  65 
N.  Y.  57;  Whitney  v.  State,  96  N.  T.  240. 

The  fact  that  phdntifl's  neighbors  on  tiie 
side  streets  may  have  been  beoeflted  more  than 
he  is  DO  reason  for  enhancing  the  award 
herein. 

Livingston  v.  New  York  aod  ReUt  v.  Wil- 
liamtburgh.  tupra;  Jamet  Biver  K.  Co.  v. 
Turner,  9  LeVb,  818;  M'lntire  v.  ^ofe,  5 
Blackf.  384;  Chicago  A  P.  R.  Co.  v.  Francis, 
70  III.  238;  Oregon  Vent.  R.  Co.  v.  Wait,  8  Or. 
81;  Henderson  A  N.  B.  Oo.  v.  Diakermn^  17B. 
Mon.  178,  66  Am.  Dea  148;  Young  v.  IlarH- 
mn.  17  Ga.  30. 

In  other  States,  benefits  of  no  sort  are  disre- 
garded in  computing  consequential  damage, 
except  in  obedience  to  tbe  requiremenis  of  the 
Ccautitution  or  some  statute. 

An  analysis  of  the  decisions  in  other  Statca 
will  show  they  may  be  divided  into  the  fol- 
lowing classes: 

1.  States  where,  under  a  Constitution  and  a 
railroad  Act  similar  to  our  own,  precisely  tbe 
mle  tat  which  wc  contend  has  been  applied 
to  the  computation  of  oousequenUal  damagea. 
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sod       Bometlmes  to  llie  computnUoD  of  the 
wbole  competumtioD.   Sucb  States  are: 
Alabama. 

Alabama  A  F.  B.  Co.  v.  flurkett,  42  Ala.  6S; 
Sooper  T.  Savannah  <£  M.  H.  iJo.  60  Ala.  630. 

Calironifa  (under  fomier  ConstiluiioQ>. 

Oaliftimia  Pac.  B.  Cb.  t.  Arfiutrong.  46  Cal. 
Vi8anf^nti9ee,A.  A8.B,  Gb.  t.  O^dv^, 
81  Gal.  807. 

Whiteman  v.  Wilmington  A8.B.0».  SHarr. 
<DpI.)614,  88  Am.  -Dec.  411. 
Georgia. 

Toang  t.  HarHmm,  17  Oa.  80;  ifiincf  v. 
nVJt  PiritvA  Of.  80Ga.48. 

IlfiDOlS. 

Ohieago  A  P.  K  (h.  v.  Franeit,  70111.  S88; 
i'ajTK  r.  Ohieago,  M.  d  8t.  P.  R  Co.  Id.  834; 
/iupuis  V.  Chieaoo  A  N.  W.  B.  C9,  \  West. 
Itep.  666.  11610.97. 

Inrtiaaa. 

M'lntire  t.  5  Blackf.  884;  Indiatta 

rent.  B.  Co.  t.  Sunier,  8  lod.  74;  Hagaman 
V.  Moore,  84  lod.  496;  FanMit^ttm  v.  ATofo, 
-7  Blackr.  S09. 

Kansas  (probably). 

Lorog  AW.  A  Q>.  T.  mm,  40  Kan.  588. 

Keoturkf. 

Sendermm  A  B.  Co.  t.  Dickerton,  17  B. 
Mod.  178,  66  Am.  Dec.  J48:  Jacob  y.  Louit- 
titU,  9  Dana,  114.  88  Am.  Dec.  S88. 

LoulsiaDa. 

New  Orleant  Pae.  B,  Co.  t.  Gag,  81  La.  Ann. 
480;  Jfim  Orteant.  0.  A  O.  W.  R.  Co.  v.  La- 
Sarde,  10  La.  Ann.  l&O;  Vidaimrg,  8.AT.B. 
Co.  V.  Caidenoood,  15  La.  Ann.  481. 

Narytand  (prolmbly). 

AUplry  V.  Baltimore  AP.B.O».U  Hd.  880. 
UfniKSOta  (probably). 

AHrruah  v.  Oakdate,  28  Hlon.  61;  Winona  A 
St.  P.  B.  Co.  T.  Watdron.  U  Minn.  515.  88 
Am.  Dec.  100;  Winona  dSt.  P.  B.  Co.  v.  Den- 
man,  10  MIdd.  267.  See  also  Morin  v.  8t. 
Paul,  if.  AM.  B.  Co.  90  Minn.  100. 

Hls^ssipiii  (probably). 

Balfour  r,  louitviUe,  y.  O.  A  T.  B.  Go.  ttH 
MIffi.  508. 

Oliio  (under  former  CooatltutioD,  and  nroba- 
bly  still). 

Sgmandav.  Cincinnati,  14  Ohio,  147,  40  Am. 
Dec.  680;  Brown  t.  Cincinnati,  Id,  541; 
Sramer  v.  (Meveland  A  P.  B.  Co.  S  Oblo  St. 
140;  Colvm6u«,  P.  A  I.  B.  Co.  v.  Simpmm,  Id. 
351;  CImtamf  A  P.  B.  Go.  y.  BaU,  Id.  668; 
dndnnatt  A8.  R  Oo.r.  lonffwerth,  80  Ohio 
St.  108. 

OreaoD. 

WiUamet  Falh  Canal  A  D.  Co.  t.  JSW^,  8 
Or.  00;  Oregon  Gmt.  B.  Co.  T.  IToft.  Id.  438. 

Ppnn^l  vanta  (probably). 

Baltimore  AP.ROo.  r.  Springer  (Pft.)  11 
Cent.  Rep.  686;  DantitU  AW.RCb.  v.  Gear- 
hart.  81*  Pa.  S60;  BaM  AttfHhpWfM  <fcfr.iI. 
Co.  T.  Bank.  78  FH.  4B4. 

SoQtb  Carolina. 

Qreenvtm  A  O.  B.  Oo.  T.  PorUinB,  B  HIch. 
L.  488. 
Teooessee. 

Woo^olk  V.  XashvOle  AC.  R  Go.  2  Swan, 
483;  Memphie  v.  Bolton,  0  Hetfik.  606;  Podueah 
AM.R  Co.  V.  Stoma,  ISHefsk.  1:  Chattanooga 
T.  Oofcr,  18  Lea,  Oil. 

VfrglDla. 

MURA. 


Jama  Biver  A  K.  Co.  r.  7\tmer,  0  Ldtb, 
818. 

9.  States  where  under  a  Gonstltatfon  ilmtlir 
to  ours,  the  courts  have  held  that  a  statute  pro- 
viding for  an  assessment  for  heneflls  for  IuhI 
taken,  eveo  In  municipal  atreet  openlog  pro- 
ceedings, la  uoconstitutiooal.  Some  of  these 
slates,  Itowever,  would  penutt  the  oonsldeta- 
tiOD  oi  "special"  beneflts  under  such  dreun- 
stances.   Tbe  States  where  this  Is  the  rule  are: 

Iowa  (where  no  beaeOts  may  be  coosfdered). 

Frederick  t  Shane,  89  Iowa.  864;  Deaim  v. 
Polk  Conntg,  » Iowa.  084;  Jnvel  ▼.  JeweU,  m 
Iowa,  479. 

MasiachnutiB  (wboe  only  **speclal''  ones 
are  allowed). 

Meaeham  r.  Fitchhurg  R  Ob.  4  Coah.  891; 
Whitman-w.  Boeton  AM.RCo.  7  Allen,  818; 
JB'tbourney.  Suffotk  Gntntw,  190  MassL  808.  81 
Am.  Rep.  698;  Avstny  v.  Old  Colony  AJf.R 
Co.  108  Mass.  1;  Pnrpn.  etf  Locke  A  OantOe  T. 
Naakua  A  U  R  Corp.  10  Cush.  885. 

Minnesota  (same  as  HassacbusettB). 

Artru^  V.  OttMo/^,  88  Mlon.  01;  Winona  A 
St.  P.  B.  Go.  T.  WaldrvB,  11  Mian.  OIA,  88 
Am.  Dec.  100;  Winona  A  St.  P.  R  Co.  r. 
Itenman,  10  Minn.  267.  See  also  M»rin  t. 
St.  Paul,  M.  A  M.  R  Co.  80  Minn.  100. 

Missotiri  (same). 

Aoiody  T.  Ptatte  Ooantg.  86  Mo.  858;  £kmgh- 
ertg  v.  Brown,  8  West.  Rep.  348,  01  Mo.  88; 
Bprtnolleldy.  SAmook.  99  lAcm-.  Mafia,  W. 
A8.R  ih.  T.  AhOl,  18  Ma  App.  683. 

New  Hampshire  (same). 

Carpenter  T.  Landnff,  48  N.  H  818;  Adden 
V.  White  MowttainMjf.  B.  R  Oa.  &5N.  H.  418 
80  Am.  Rep.  380. 

New  Jersciy  <no  ent  of  beneflts  considered). 

Oarmm  r.  Coleman,  11  N.  J.  Eg.  106;  Slate 
T.  Ratine  Boad  Seteer  Comrs.  80  M.  J.  L.  8^ 

8.  States  where  tiie  Goostltutloo  or  a  statr 
nte  expressly  forbids,  In  unmistakable  terms. 
conslderatfoQ  of  sucb  beneflts,  where  laud  Is 
taken  for  any  public  use.   These  are: 

Arkansas. 

St.  Louie,  A.  A  T.  B.  Go.  Aniereen,  80 
Ark.  167. 

Ualifomla  (under  lis  new  CooiiiluUon,  but 
only  BO  far  as  prlvaW^corporaticMS  are  flOD- 
cemedX 

Tehama  County  y.  Bryan,  68  Cal.  67. 
Iowa. 

FrederitA  Shane,  S3  Iowa,  354;  Beaton  t. 
IMfc  CountMt  9  ^nra,  684;  Amf  r.  AiorM,  88 
Iowa,  476. 

4.  States  (many  of  them  bctoiging  also  to 
the  two  preceding  classes)  where  tbe  distlne- 
tloD  between  actually  setting  off  beneflts  which 
hare  been  valued  separately,  against  the  value 
of  hind  taken,  and  merely  permitting  them  to 
□eatralice  consequential  daman.  Is  sttll  an 
open  qaestlott.  1o  many  of  tbcae,  however, 
tbe  tendency  la  very  mufcad  towards  taking 
all  tbe  results  of  the  rood  In  eonputiog  oonse- 
quentiil  damage.   These  are: 

Arkansas. 

St.  Louie,  A.  A  T.  R  Ge.  v.  Andereen,  80 
Ark.  187. 
Califbraia. 

TAanui  County  v.  Bryan,  68  Cn\.  67. 
Conaecticut 

Trinity  OaUege  v.  Harford,  88  Ooon.  468; 
Wileox  V.  MerUen,  ST  Conn.  190. 
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Iowa. 

F)redariek  T.  Shmne,  88  Iowa,  S54;  Deattm  v. 
Afifc  OwMfy.  »  Iowa.  BM;  Jmu^  t.  /«wM,  20 
lows,  ^5. 

Massacliinetts. 

jKeocAam  v.  PiteJAury  R.  Go.  i  Cuib.  991; 
Whitman  t.  Awftm  <fc  M.  B.  Co.  7  Allen,  818; 
BitbtmrntY  fhtfolk  County,  120  Mass.  8&S,  21 
Am.  Rep.  S3S;  Prain-en  v.  (Md  <;biony  AH.R. 
Co,  108  tem.  1;  Pivpra.  if  Lock*  A  Oanait  v. 
JTathua  Corp.  10  Gadi.  886. 

Mfnoeflota. 

^ffrrtiiA  r.  Oakdaia,^  MIdd.  61;  B^ifnona  <£ 
St.  P.  R  Co.  V.  WtOdrpn,  11  Minn.  616. 88  Am. 
Dec.  100;  Winona  4  ^  P.  iC  C5?.  v.  iHniMan, 
10  MiDD.  387. 

New  llampabire. 

Carpenter  v.  Lamaaff,  48  N.  H.  218;  ifde£m 
%  JTMHitalm  a!  a  JL  Oh  66  N.  H. 

•41&  M  Am.  Rep.  980. 

"Itow  Stnej, 

Carton  T.  CMmian.  11  IT.  J.  fiq.  100;  State 
y.  Ravine  River  Seaer  Comrt.  89  N.  J.  L.  669. 

6.  States  where  consequential  damages  may 
not  be  OMuldered.  Of  course  under  Uist  rate 
conseqitential  benefits  are  properly  disregarded 
also.  Such  Statee  are: 

Maloe. 

Bogert  v.  KennOee  S  P.  R.  €h.  SS  Me.  810. 

Massacbusetts  (to  some  extent). 

Meacham  t.  Fitehburg  R.  Co.  4  Cush.  291; 
Whitman  t.  Boeton  A  M.  R.  Co.  7  Allen,  818; 
BUbimnu  v.  SnffoUc  County,  120  Mass.  888; 
Prnlneg  r.  OUtOOony  d  M  R.  Go.  108  Mass. 
1;  Propn.  of  Loekt  A  CanaU  v.  Naekua  d  L, 
S.  Corp.  10  Cu«b.  386. 

Missouri  (where  only  consequential  danace 
wbicb  is  "spedal"  Is  allowed,  and  where  tbe 
same  rule  is  applied  to  benefits). 

1,'etebpr.  Platte  County.  35  Mo,  258;  Daugh- 
ertp  T.  Broun,  8  West.  Rrp.  246.  01  Mo.  26; 
Springfidd  t.  SeAnutok,  96  Ha  804;  SetUUia, 
W.A8.B.  Co.  V.  AMi.  18  Ma  App.  688. 

North  Carolina. 

Freedte  t.  North  OaroUna  li.  Cb.  40  N.  C. 
88;  ReMgh  A  A.  A.  L.  B.  Co.  v.  Wicker,  74  N. 
C.  290. 

Mr.  Charles  CUbson  Bennett,  for  re> 

spoodents: 

Under  tbe  provision  of  tbe  CoDSlftotfon,  aa 
construed  hv  the  courts,  and  tbe  proTlsions  of 
tbe  General  Railroad  Act  and  the  Rapid 
Transit  Act,  in  estimating  tbe  compensation  to 
be  made  for  private  property  taken  for  public 
use  by  a  privale  railroad  corporation,  benefits 
or  adTsntsges  from  tbe  proposed  ImiiroveiiMnt 
cannot  be  oonddered  or  set  off. 

There  is  a  marked  and  loog-establlsbed  dls- 
tlDCtioD  between  the  public  policy  of  our  State 
Id  respect  of  tbe  taking  of  private  property  for 
public  use  by  the  public,  and  that  in  respect  of 
tbe  taking  of  private  propertv  for  public  use 
try  a  private  railroad  corporation. 

Wbere  ibe  property  is  taken  by  tbe  pabllc, 
benefits  or  advantages  of  the  proposed  improve- 
ment are  to  be  considered. 

Uenet  v.  BrooHyn.  99  N.  T.  806;  Aoole  v. 
Broottyn,  4  N.  T.  419,  55  Am.  Dec  988;  Rex- 
ford  V.  Kniffht,  16  Barb."  627. 

Where  the  property  is  taken  by  a  private 
oorporatton,  tlie  poliCT  has  lone  been  expressly 
to  imAiUt  the  oonrideratUm  of  beneflts  or  sd- 
vutages. 
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I^atn^s  easements  in  tbe  street  are  "real 
estate"  within  tbe  meaning  of  our  statu tes  of 
eminent  domain. 

Re  Wateon.  68  Hun,  668;  Metropolitan  EUe. 
R.  Co.  T.  Bominiek,  65  Hnn,  198;  Be  Prmpect 
B^k  A  C.  1.  B.  Co.  67  N.  Y.  871;  Be  New 
York  EUt.  R.  Co.  70  N.  Y.  827;  Siseth  Ate.  R. 
Co.  V.  Kerr,  73  N.  Y.  880;  Story  v.  Not  York 
Step.  R.  Go.  WIS.  Y.  123,  43  Am.  Rep.  146; 
Lahr  v.  MetrvpoUtan  Elet.  B.  Co.  «  Cent.  Rep. 
871, 104  N.  T.  988;  Drwkrr  v.  Manhe^tam  k 
Co.  8  Cent.  Rep.  66. 106  N.  T.  167. 

A  wrong-doer  cannot  pay  for  damogn  to 
IMToperty  in  collateral  benefits. 

Franeia  v.  SehoOlkopf,  68  N.  T.  162;  Oerriek 
T.  New  Market  Mfg.  Co.  80  N.  H.  478;  TUM- 
ton  T.  Smith,  88  N.  H.  00,  «4  Am.  Dee.  866; 
Marey  r.  PHet.  18  Ean.  868;  Saiidermn  r. 
Pmrujfitania  Coat  Co.  103  Pa.  870;  Talbot  v. 
Whipple,  7  Gra^ .  122;  Gite  v.  Stevena,  18  Gray, 
146;  Armttrong  v.  5t.  T/ntie,  60  Mo.  800,  88 
Am.  Rep.  480. 

In  estuoating  the  damage  to  the  knd  not 
taken,  It  is  not  admlsrible  to  make  an  allow- 
ance for  general  beneflts;  that  is,  benefits  which 
mer«ly  affect  tbe  market  value  of  tbe  land  not 
tslwn,  in  common  with  other  land  in  the  local- 
ity, but  not  at  all  its  direct  physical  use  and 
enjoyment 

Be  New  York,  W.  S.  A  B.  R  Go.  tS  Hun, 
860;  Neie  York  Nat.  Breh.  Bank  v.  Metropoli- 
tan SHev.  R.  Co.  81  Jones  &  S.  611.  sflarmed 
108  N.  Y.600;  BoberUv. Brown (^HfOmrt. 
81  Kan.  947;  JtggrtonHtte.  M.  Al.  B.  Oo.  r. 
Btttrie,  18  Bush,  667;  Palmer  Go.  v.  PerrOl,  17 
Pick.  68;  Brover  v.  Merrill,  8  Cband.  46;  Brotm 
V.  Protidenee,  W.  A  B.  R  Co.  H  Gray,  86: 
Paine  r.  Woodt,  108  Mass.  160;  Bilbourne  v. 
^btt  Oountj/,  120  Mass.  888.  81  Am.  Rep. 

NiOuHeon  t.  Nw  York  AN.  K  B.  Oo.  9A 
Conn.  74,  66  Am.  Dec.  890,  seems  to  establish 
the  rule  of  distinction  as  follows:  "That  in 
their  (tbe  Jurv'B)  eftimate  of  damages,  they 
should  allow  the  defendants  the  local.'^personAl, 
and  particular  advantage  to  tbe  plainUfls* 
premises,  occurring  from  the  oonstmctlrat  and 
use  of  tlie  road." 

See  also  iMv  r.  FlatU  Oountg,  SS  Ma  886; 
BehaB^  t.  Omaha,  88  Neb.  886. 

PeckhitHf  J.,  deltvend  tbe  (H^nfon  of  tbe 

court: 

Tbe  defendants  seek  upon  these  appeals  to 
olMain  from  thlsctnirt  some  decisive  statemoit 
as  to  tbe  rule  whldi  should  obtain  in  actions 
YSke  these,  in  srriving  at  tbe  amount  of  dam- 
ases  which  should  be  paid  by  defendants  to 
abutting  lotowners  on  account  of  tbe  tmilding 
and  muntenanoe  of  defendants'  roads  in  the 
City  of  New  York.  To  that  end  they  have 
waived  eveiy  other  exception  in  tlw  cases. 

There  ave It  ia  said  larie  numlKfs  <tf  cases  in 
which  Uie  decision  of  ue  question  Is  of  tbe 
greatest  importance  to  both  parties. 

Tlie  defendants  claim  that  if  the  correct  rule 
for  the  ascertalnmeot  of  damages  bad  been 
followed  in  these  cases,  tbe  uncontradicted 
evidence  showed  that  the  plaintiff  had  not  sus- 
tained any  damage  whatever.  At  the  outset 
the  plaintiffs'  counsd  sets  up  a  bar  to  our  en- 
tering upon  an  examination  of  tbe  subject  Iiy 
aacetng  that  the  qnestloa  is  not  raised  and  that 
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tliere  is  no  ezceplion  wbicb  brings  the  matter 
before  lu. 

Id  tbe  Somera  case  tbe  defeadaota  requested 
tbe  court  to  find  aa  follows: 

Twentieth.  Tbe  ezisteoce  and  openiHoo  of 
the  defendants'  railroiid  in  Second  Avenue  baa 
greatly  increased  tbe  population  of  tbe  locality 
fn  wbicb  tbe  plainiiil's  property  is  shuated, 
and  has  brought  traffic  Into  Seoood  Avenue. 
The  plaintiff's  property  has  thereby  incidental- 
ly been  benefited. 

Twenty-first.  Since  the  year  1880  there  baa 
been  a  general  rise  in  the  value  of  real  cEiate 
situated  upon  Second  Avenue,  and  tbis  increase 
in  value  is  largely  attributable  to  tbe  exiaience 
and  operation  of  tbe  defendants'  railroad. 

Substantially  the  same  requests  were  made 
in  the  Bofam  case.  These  requests  tbe  defend- 
ants state  are  founded  upon  uucontradicled 
evidence. 

Upon  a  careful  perusal  of  the  evidence  fai 
the  cases  I  think  this  contention  is  well  founded. 
Tbe  court  refused  to  make  tbe  findings  as  re- 
quested and  tbe  defendants  excepted. 

Motions  were  made  by  tbe  defeudants  in 
each  case  for  a  dismissal  of  tbe  complaint  on 
tlie  merits,  because,  among  other  grounds,  it 
q>peared  ibat  tbe  plaiDtilPa  proper^  had  been 
benefited  by  tbe  railroad  and  bad  increased  in 
value  since  Its  erection  and  by  reason  thereof. 
The  motions  were  denied  and  exceptions  taken. 

We  think  upon  tbe  whole  that  the  question 
was  sufficiently  raised.  It  is  true  that  excep- 
tions are  unavailing  when  tfaey  are  taken  to  the 
refusal  of  a  judge  (o  find  is  facts  matters 
wbicb  are  merely  evidence  and  which  are  im- 
mnterial.  In  these  cases,  however,  we  must 
remember  that  the  sole  c|ue«tion  at  issue  be- 
tween the  parlies  upon  this  branch  of  the  case 
was  as  to  the  proper  rule  to  be  observed  iu  as- 
certaining theamount  of  damsgrs  Ibe  plaintiffs 
bad  sustained.  If  they  bad  stisiained  any.  The 
amount  of  damages  would  be  materially  affect- 
ed by  the  rule  which  should  be  obst-rved  in 
determining  tbeir  existence.  And  yet  in  mak- 
ing Ibe  bare  finding  of  tbe  amount  of  damaite 
sustained,  it  would  not  appear  that  any  par- 
ticular rule  had  been  followed  and  lience  it 
would  not  appear  tbat  any  erroneous  rule  had 
been  adopted.  It  might  in  such  cases  be  unted 
perhaps  that  there  was  noevidenceupon  wbk>b 
to  base  a  finding  of  damage  If  a  correct  rule 
had  been  adopted,  and  yet  a  perusal  of  the 
testimooy  might  show  some  slight  amount  f>nd 
hence  the  exception  would  fail.  The  judg- 
ment might  at  toe  same  time  be  really  fonnd^ 
upon  tbe  incorrect  rule. 

There  would  in  almost  any  event  be  a  dilO- 
culty  in  determining  whether  a  wrong  rule 
had  or  had  not  been  adopted.  If  It  were  a 
trial  by  jury  the  judge  would  be  requested  to 
inalruct  tbe  Jurors  as  to  the  true  rule  and  an 
exception  would  lie  to  his  refusal  and  to  tbe 
rule  actually  adopted  and  the  question  bnnigbt 
up  in  tbat  way.  In  a  trial  before  Uie  court  it 
is  more  awkward.  Tbe  requests  in  tbese cases 
were  to  find  certain  facta  vh\dh  bad  been  es- 
tablished by  unconlradlcled  evidence  and  upon 
those  facts  the  defendants  seek  to  draw  an 
inference  in  tbe  nature  of  a  concIosioD  of  fact 
or  of  law.  or  both,  that  tbe  |4aintlfls  have  sus- 
tained no  damage.  The  court  has  io  truth 
refused  to  find  the  facta  ai  requeated.  and  sticli 
U  K  a  A. 


refusal  added  to  the  cucumstance  that  be  has 
found  the  plaintiffs  have  suatalned  substantial 
damage  and  to  an  amoont  attfed  by  him,  lead 
to  tbe  inevitable  concIuaioD  tbat  he  refoaed  Id 
find  tliem  because  they  were  in  his  judgment 
immaterial.  A  tequeat  to  find  tbat  the  plain- 
tiflia  bad  sustained  no  damage,  or  a  motion  for 
a  non-suit  on  the  ground  tbat  no  damage  had 
been  proved,  might  not  alcme  bring  up  the 
question.  Taking  all  the  means  together, 
which  the  defendants  adopted  in  their  petfectly 
legitimate  attempt  to  bring  up  for  review  tbie 
question  as  to  what  Is  tbe  proper  rule  of  dam> 
ages  in  these  caaes.  we  must  sav  tbat  tf  their 
able  counsel  has  not  yet  socceeoed,  it  la  diffi- 
cult to  see  bow  success  In  that  nne  can  be 
achieved  hereafter. 

Without  overruling  the  cases  upcm  the  aub- 
Ject  of  exceptions  to  refusals  to  find  upon  mere 
matters  of  evidence  we  think  tbe  casea  before 
us  are  dMinguishable.  Tbe  que8ti<m  sought 
to  be  raised  here  Is  so  difflcult  of  preseniation 
by  way  of  exc^ion  or  request  uptm  a  trial  be- 
fore a  court  or  referee,  and  la  withal  ao  im> 
portant,  that  we  are  disposed  to  say  the  vari- 
ous requests  to  find  and  tbe  exceptions  taken 
to  the  judge's  reftisale,  logeiher  with  tfaerootloa 
for  a  Don -suit  on  tbe  -ground  that  no  damafEe 
bad  been  proved,  and  the  exoeptiona  taken  to 
tbe  denial  of  such  motion,  should  in  these  casea 
and  under  tbe  circunistanceo  be  regarded  as 
sufficient  to  enable  us  to  review  and  pass  upon 
the  question  on  its  merits.  Justice,  we  think, 
demands  this. 

Although  these  are  suits  In  equity,  com- 
menced to  obtain  equitable  relief  and  to  pre- 
vent tbe  defendants  from  operating  their  road 
unless  they  pay  Ibe  plaintiffs  tbedamagea  tbey 
will  sustain  from  tbe  permanent  interference 
by  the  railroad  with  their. easements  of  light, 
air  and  access,  yet  the  rules  upon  which  such 
damages  are  to  be  awarded  are  so  well  set- 
I  tied  aa  to  enable  us  to  say  tbat  those  damagea 
'  are  only  such  as  would  oe  given  in  a  proceed- 
ing for  tbe  condemnation  of  lauda  for  a  rail- 
tobA  use,  regard  being  bad  to  tbe  different 
characteristics  of  tbe  property  to  be  taken  ia 
these  cases. 

This  rule  was  last  announced  in  this  court  in 
tbe  leoent  case  of  Amenean  Bant  Ifete  Vo.  t. 
New  York  met.  B.  Co..  41  N.  Y.  S.  R  581. 
What  rule  obtains  In  this  State  in  condemna- 
tion proceedings  and  in  regard  to  tbe  kind  of 
property  which  has  been  taken  by  tbe  defend- 
ants in  these  rases  ia  now  made  the  subject  of 
inquiry.  GeoerBlly  in  regard  to  the  taking  of 
land  the  rule  may  be  add  lo  be  to  pay  tbe  full 
value  of  tbe  land  taken  at  its  market  price,  and 
no  deductions  can  bemade  from  that  value  for 
any  purpose  whatever.  Then  as  to  the  land 
remaining,  tbe  question  baa  been  to  some  ex- 
tent mooted  whether  the  oomnany  ahould  pay 
for  the  injury  caused  to  such  laud  by  the  mere 
tabiog  of  the  other  i»nperty,  or  wbeUier,  in 
case  the  proposed  use  of  the  propertv  taken 
would  depreciutc  the  value  of  that  which  wm 
not  taken,  such  proposed  uw  could  be  regarded 
and  the  depreclaUon  arising  therefrom  be 
awarded  as  put  of  the  coDaequential  damages 
suffered  from  tbe  taking.  I  think  Uie  latter  is 
tbe  true  rule,  Beaderaon  v.  JC<ru  York  Gent.  R. 
Co.  78  N.  Y,  428, 488:  ifevrna*  v.  Mttnpttitan. 
Btev.  R.OIK  118  N.  Y.  818,  7  L.  R  A.  iSBi 
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Se  Petition  BnMt/n  Bin.  B,  Oo.  55  Hqq, 
165-167. 

Tbe  caw  of  Bb  JSm  Tork  Sin.  R  (h., 
3/6  Hon.  427,  Is  cited  for  tbe  other  rule. 
Tbe  qaestlon  mlgbt  be  of  great  importance 
wbere  there  iras  an  iDjury  to  the  remaiatng 
land,  but  if  there  have  been  do  injury,  the  in- 
quiry as  to  tbe  scope  of  the  liability  for  dam- 
-ages  is  not  material.  There  is  no  question 
made  but  that  tbe  defendauts  are  liable  to  pay 
tbe  full  value  of  any  property  laken  by  tbem, 
subject  to  no  deduction  wbaterer.  How  the 
value  of  tbe  particular  kiod  of  propertv  vhicb 
is  here  taken  shall  be  arrived  at  is  the  main 
and  Indeed  the  only  question  in  these  eases. 
Included  in  that  inquiry  and  growing  out  of  it 
arifips  the  question,  Shall  only  special  benefits 
to  tbe  remaining  properly  be  regarded,  or  may 
•  -wbatlstcnned  geaen\  oenefltsbe  ako  taken 
into  CMuidenitiiHiT  Before  entering  on  a  dis 
ciissfon  of  these  matters,  I  think  it  proper  to 
eay  that  I  should  hesitate  to  admit  tbe  correct- 
ness of  tbe  claim  made  by  defeiidants.  that 
wbere  private  property  is  taken  by  a  mere 
business  corporation  as  fw  a  public  use  under 
the  granted  power  of  eminent  domain,  the 
Legislature  could  nrovide  that  such  property 
could  be  paid  for  by  benefits  accruing  to  the 
landowners  adjacent  property  consequcut 
npon  the  taking.  This  is  the  casein  regard  to 
municipal  corporations  where  land  Is  taken  for 
a  public  street  or  other  public  and  municipal 
purpose,  and  where  tbe  beDefits  arising  to  the 
adjacent  lands  of  tbe  owner  wbose  property  is 
taken  may  be  set  off  against  the  value  of  Uie 
land  taken.  So  in  tbe  case  of  the  property 
taken  by  the  State  for  canal  or  other  public 
purposes,  wbere  tbe  owner  of  the  land  laken 
was  frequently  paid  Its  value  by  the  benefits 
received  to  his  adJaceDt  land  not  taken.  The 
princii^  underlying  Uiese  cases  isfdiowever, 
tbe  right  of  the  municipality  or  State  to  tax  tbe 
owners  of  tbe  land  left  in  order  to  pay  for  the 
land  taken,  on  the  ground  that  ibey  are  spe- 
cially benefited  by  the  taking,  and  hence 
should  be  specially  taxed  for  tlK  payment  of 
tbe  land.  The  case  of  Oenet  v.  Ifrooklyn,  98 
M.  T.  396,  fs  DO  authority  for  a  contrary  view, 
foe  1  think  it  supports  uat  which  I  ban  sug- 
gested. A  mere  trading  or  business  corpora- 
tion has  no  power  of  taxation,  and  the  State 
could  not  delegate  surb  power  to  It.  If  such 
company  desire  another's  property,  it  must  pay 
a  just  compensation  for  It,  and  that  just  com- 
peosalioD  would  not  consist  in  its  doing  the 
owner  some  benefit  upon  his  remaining  prop- 
erlT.  Tbe  question,  although  argued  by  ap- 
peilant'B  counsel,  or  rather  perhaps  stated,  be- 
oonaes  unimportant,  and  is.  therefore,  unde- 
cided here,  because  tbe  statute  provides  for 
just  compcnsatioD  for  tbe  property  taken,  and 
prohibits  any  deduction  therefrom  on  account 
of  real  or  snppoaed  beneflls  accruing  to  the 
property  wblcb  is  not  taken.  Tbe  defendants, 
so  far  as  regards  this  qoesUon,  make  no  claim 
of  restricted  liability  to  pay  such  full  value. 

In  determining  the  question  now  presented. 
It  is  well  to  recur  briefly  to  tbe  character  of  the 
proper^  wbicb  is  taken,  and  the  drcumstaoces 
under  which  it  baa  bera  taken. 

Tbe  plalnlHb  own  no  land  In  the  street. 
Tbeir  owneiablp  of  tbe  land  is  bounded  bj  the 
exterior  lines  of  IbestroatltfleM.  Etenoewhen, 
14  L.  R.  A. 


under  legislative  and  municipal  authority  the 
railroad  structure  was  built,  it  was  supposed  by 
many  there  was  no  IlaUUty  to  abutting  ownera 
because  no  land  of  theira  was  taken  and  any 
damage  they  sustained  was  indirect  only  and 
damnum  (utqueir^uria.  When  the  courts  ac- 
quired possession  of  ihe  question  and  It  was 
seen  that  abutting  land  which  before  the  erec- 
tion of  the  road  was  worth,  for  Instance, 
910,000,  roigbt  be  reduced  to  a  half  or  a  quarter 
of  that  sum  lo  value,  or  even  rendered  |irac- 
tically  worthless  by  reason  of  tbe  building  of 
the  road,  ft  became  necessair  to  ascertain  if 
there  were  not  some  principle  of  law  which 
could  be  resorted  to  in  order  to  render  those 
who  wrought  such  damage  liable  for  their 
work.  It  has  now  been  decided  that  althoujA 
tbe  land  itself  was  not  taken,  yet  tbe  abuttiog 
owner,  by  reason  of  bis  situation,  bad  a  kind 
of  properly  In  the  public  street  for  (be  purpose 
of  giving  to  such  land  facilities  of  light,  of  air 
an  dof  access  from  such  street.  These  rights 
of  obtaining  for  the  adjacent  lands  facilities  of 
light,  etc.,  were  called  easements,  and  were 
held  to  be  appurtenant  to  the  land  which 
fronted  cm  Ibe  pubHc  street.  These  easements 
were  decided  to  be  propertv  and  were  protected 
by  the  Constitution  from  being  taken  without 
just  compensation.  It  was  held  that  the  de- 
fendanls  by  the  erection  of  their  structure  and 
the  operation  of  tbeir  trains  interfered  with  the 
beneficiai  eDjoyment  of  these  easements  by  the 
adjacent  Isodowoer  and  in  law  look  a  portion 
of  them.  By  this  mode  of  reasoning  tbe  diffi- 
culty of  regarding  the  whole  damage  done  lo 
the  adjacent  owner  as  consequential  only  (be- 
cause none  of  hts  property  was  taken)  and 
therefore  not  collectible  from  tbe  defendnntn 
was  overcome.  The  interference  with  these 
easements  became  a  lakiog  of  Xhem  pro  tanto 
and  their  value  was  to  be  paid  for,  and  in  ad- 
dition the  damage  done  the  remaining  and  ad- 
joining land  by  reason  of  the  taking  was  also 
to  be  paid  for,  and  this  damage  was  in  reality 
tbe-4ne  great  injury  which  owners  sustained 
fntm  tbe  Duildlng  and  opereiion  of  the  defend- 
ants' road.  For  the  purpose  of  permltling  such 
a  recovery  tbe  taking  of  property  bad  to  be 
shown.  Tbe  cases  of  <^&ty.  [Mr,  Ihveker, 
Aiendrott  and  Knne  (the  last  of  which  is  re- 
ported io  135  N.  T.  164,  11  L.  R.  A.  640.  and 
in  which  tbe  othera  are  referred  to),  finally  and 
completely  settled  these  matters. 

It  seems  to  me  plain  from  this  review  of  the 
law  that  the  real  Injury  (If  any)  stiffered  by  the 
landowner  In  any  particular  case,  lies  in  the 
effect  produced  upon  bis  abutting  land  by  the 
wrongful  Interference  of  defendants  with  these 
eaaements  of  light,  air  and  access  to  such  land, 
and  where  they  are  interfered  with,  and  in  legal 
effect  taken  to  any  extent,  It  is  not  possible  to 
think  of  them  as  of  any  value  lo  and  of  them- 
selves separate  from  ihe  adjoining  land,  but 
their  value  Is  lo  be  measured  by  the  lojurr 
which  such  taking  Inflicts  upon  the  land  whicn 
is  left  and  to  which  they  were  appurtenant. 

This  Is  a  consequential  damage.  It  is  not  the 
light  or  tbe  air  that  Is  valuable  separated  from 
tbe  land  adjoining.  With  regard  to  the  subject 
under  discussion  there  is  and  can  be  no  value 
In  a  given  quantity  of  air,  or  space,  or  light  in 
the  public  street,  except  as  it  may  be  used  In 
oonnec^oi  with  and  as  appurtenant  lo  tbe 
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abatUoff  land.  When  spenoo  foterferes  witb 
such  light,  air  or  access,  and  takes  it,  he  takes 
aotblnK  wbicb  is  aloiie  and  inlrioaicatl^  val- 
tiable,  out  only  as  Its  loss  affecis  the  adjoiDiog 
land.  Tbts  loss,  white  porelT  coDsequeoiial, 
is,  nevertheless,  a  Ifabilfty  which  the  person 
proposing  to  take  the  property  is  bound  to  dis- 
cbaree 

The  rule  which  the  counsel  for  the  plaintiflFs 
oonienda  for  Is  a  pure  abstraction  and  liable  in 
many  tostanrea  to  cause  Injustice  in  lis  appli- 
catioD,  because  it  would  fly  in  the  face  of  the 
aiiual  facta.  Easemeots,  be  says,  are  worth 
exactly  the  amount  which  tbey  add  to  tbe  value 
of  the  premises  to  wbicb  they  are  appurtenant, 
and  no  reCereoce  to  the  particular  atteocy  by 
wbicb  the  taking  or  Interference  with  such 
easements  bas  been  accomidisbed  should  be 
permitted,  even  for  tbe  purpose  of  determinfog 
Uiedamage  that  bas  been  thereby  caused.  Tbe 
pure  abstraction  of  a  curtailment  or  deetructioa 
of  tbe  easement  must  be  indulged  in  and  no 
effect  oUier  than  such  curtailq;ient  or  destruc- 
tum  upon  the  property  left  Is  to  be  regarded. 
Carrying  out  this  [uioaple  it  migbtappear  that 
a  lot  on  Second  Avenue  with  its^asements  of 
light,  air  and  acceas  unimpaired  would  be 
worth  $A,000.  To  deprive  it  in  some  UDdefioed 
way  otber  (ban  by  defendants,  of  a  portion  of 
such  easements  equal  to  tbe  amount  taken  by 
the  defeadants,  might  detract  from  the  value  of 
the  lot  $2,500.  Therefore  $3,500  is  the  value 
of  tbe  easement  which  tbe  defendanta  must  pav. 
This  Is  as  I  have  said  a  pure  abRtractloD.  No 
such  case  exists  or  can  exist.  Tbe  same  prop- 
erty cannot  be  taken  by  some  other  aftency  and 
by  defeodantsat  the  same  time.  Adopting  the 
theorv  of  tbe  plaintilTs'  counsel,  it  can  be  easily 
seen  how  In  fact  tbe  injustice  imagined  might 
be  perpetrated.  A  plaintiff  after  proving  that 
tbedamage  to  his  properly.  If  theeasementbad 
been  taken  by  some  process,  and  by  some  person 
other  than  defendant  would  upon  such  hypoth- 
esis have  been  $2,S00,  might  be  met  by  defend- 
ants with  proof  of  the  fact  that  he  hait-sus- 
talned  no  damage  whatever,  and  on  the  con- 
trary, by  reason  of  tbe  erectlbn  of  the  road,  he 
bad  been  specially  and  peculiarly  benefited, 
bis  property  being  in  actual  fact  worth  fifty  or 
one  hundred  per  cent  more  than  It  was  before. 
Would  there  not  begreatlnjustlcein  awaniing 
to  such  an  owner  $2,500  for  damaires  which  in 
truth  he  had  never  suffered?  The  separate 
value  of  light  and  air  upon  tbe  facts  existing 
in  all  these  cases  can  in  tiw  nature  of  things  be 
nothing  but  nominal.  Tbey  most  be  jtrfned  to 
tbe  land  to  be  of  value. 

A  theoretical  course  of  reasoning  may  be 
adopted  by  which  it  could  be  claimed,  as  plain- 
tiffs counsel  urges,  that  tbe  value  of  these  ease- 
ments in  and  of  themselves  ia  represented  by 
the  amount  of  depreciation  in  value  to  ttie  ad- 
joining  land  their  taking  wcHiId  occasion,  witb 
no  reference  to  the  agency  by  which  such  tak- 
ing waa  accomplished.  In  fact,  such  value 
wouM  be  arrived  at  by  reference  to  what  was 
a  purely  consequential  damage  to  land.  If 
the  taking  by  the  railroad  actually  bad  the  ef- 
fect of  enhancing  tbe  value  of  the  remaining 
land,  the  Inquiry  as  to  tbe  amoont  of  loss  that 
mlcbt  otberwise  have  been  occaoioned  (if  there 
bad  not  lianiened  to  be  tiie  actual  benefit) 
would  Ik  the  purat  gueas  and  q^ecubtton  In 
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the  world,  and  even  when  arrived  at  would  be 
but  proof  of  what  might  have  bamieoed  If 
sometblngdse  bad  not  oocurred  wbidi  pre- 
vented it  and  caused  tbe  contruy  to  happen. 
To  permit  a  recovery  of  this  coojectural  and 
wholly  theoretical  amount  of  damage  wbidi 
was  never  sustained  would  be  to  legalize  a 
mere  raid  upon  the  treasury  of  defendants. 

■The  real  question  to  be  considered  is.  in 
truth,  one  m  damage  (o  tbe  abattlng  land 
(Ifemnan  v.  MttnpotitaR  Btw.  R.  Oa.  lift 
N.  Y.  818,  7  L.  R.  A.  SSB).  What  facto  may 
be  regarded  upon  aocb  an  Inquiry  has  not  been 
finally  decided. 

In  tbe  Caae  of  Nemaan,  tupra,  a  portion  of 
tbe  subject  was  involved  and  discussed  and  we 
must  recognize  the  autiiori^  of  that  case  upon 
tbe  questioo  actually  ibereio  decided.  A  ref- 
erence to  the  report  Is  necessary  in  order 
learn  that  tact  That  action  was  brouKbt  and 
tried  as  one  to  recover  tbe  whole  damage  in 
one  action  which  the  plaintiff  bad  sustained 
by  reason  of  the  erection  and  operation  of  de- 
fendants' road  in  front  of  bts  premises  in 
Church,  near  Rectcv,  Street.  Tbe  court  was 
asked  to  cbarge  tbe  tafy  "that  fai  estimating- 
tbe  damages  to  tbe  leaaefaold  interest  of  tbe 
plaintiff  caused  by  the  interference  by  tbe  de- 
fendants with  tbe  Hght,  air  and  access  appur- 
tenant to  the  [»emie^,  the  jury  may  take  into 
consideration  any  benefits  peculiar  to  bis  house 
wblch  have  arisen  by  tbe  construction  of  ibe 
road  as  riiown  by  the  evidence."  The  oouti 
refused  to  cbane  aBrcquested.andsaldi  "Oa 
tbe  contrary,  tbe  jury  have  no  right  to  take 
any  such  fact  intoe<^deTalion.'*  There  waa 
an  exception  "to  that  ref  osal.  and  upon  appeal 
this  court  in  tbe  seoond  diviaioo  l»eld  that  such 
refusal  was  erroneous  and  tberrfoie  the  judg- 
ment was  reversed  and  a  new  trial  granted. 

The  aftcalled  RafM  Transit  Acta,  under 
wbicb  tbe  defendants  were  organized,  provided 
that  the  commisslonere  of  appraisal  sbouM  not, 
in  determiniog  the  amoont  of  eompeoaation, 
make  any  allowance  or  deduetkin  oa  account 
of  any  real  or  supposed  benefita  wbidi  tbe 
party  in  interest  may  derive  from  the  coastnic- 
tlon  of  the  proposed  railroad.  Tbe  Que 
Newman  deddes  that  this  {wovifilon  does  not 
mean  that  In  examining  the  question  wbetber 
injury  has  resulted  to  the  abutting  owner's  re- 
maiDiDg  land  by  reason  of  tbe  taking  of  a  por- 
tion of  the  eaaemeots  spoken  of,  tbe  courts 
cannot  regard  tbe  fact  that,  so  far  from  In  jury, 
the  land  remaining  bas  been  specially  enhanced 
In  value  by  reason  of  the  tanng;  On  tbecon- 
trary,  it  decides  that  sueb  fact  of  special  en- 
hancement in  value  is  material  and  in«y  and 
must  be  considered  upon  a  qoestfam  of  dmm- 
age.  It  is  not  offsetting  injury  against  benefits. 
It  is  discovering  wbetber  In  reaUty  there  bas 
been  any  injury  to  tbe  remainiac  land.  To 
prove  that  tbe  land  baa  been  qieaally  benefit- 
ed It  may  be  proof  that  It  bas  not  been  di- 
minished In  value.  If  it  would  have  Inercnaed 
still  more  in  value  but  for  this  taking  by  the- 
road,  that  difference  it  must  iiay  because  to 
that  extent  there  would  be  damage.  Tbe 
Nenman  Gate  is  authority  for  the  propodtioo 
that  the  easements  are  only  of  nominal  value 
in  asd  of  themselves,  and  tbat  tbe  result  oftak- 
bigtbem  muit  In  looked  for  In  tbe  effect  npoa 
tbe  adjoining  land.  B,  tanteod  of  lea  or  in- 
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juiy,  tbat  land  bu  been  spedally  baefitl«d  by 
the  taking  by  tbe  railroaa  oompaDy,  tben  do 
damage  has  beea  wutained  by  the  utodowDer. 
Altbounh  adding  nothing  to  the  weight  of  the 
authority  of  the  Newman  Gate,  I  must  say  that 
as  far  as  it  goes  the  decision  receives  my  un- 
qualified appiaral.  The  remarks  of  the  learoed 
jiblge  in  the  latter  part  of  the  oi^nioo  as  to 
general  beneflte  from  tbe  growth  of  Uie  dty, 
etc.,  vere  no  part  of  the  aecisioQ  itself,  and 
were  merely  suggestions  as  to  matters  not 
really  involved  in  the  case.   They  raised  the 
question  as  to  how  far  general  benefits  to  the 
Undmay  be  regarded,  and  alsowbetber,  assimi- 
log  them  to  enst,  tbcy  must  bave  been  caused 
by  the  railroad  oompany  in  order  to  be  noticed. 
I  shall  add  a  word  or  two  later  on  upon  that 
subject.   At  any  rale  tbe  case  decides  that  it 
is  a  defense  to  the  action  to  recover  darna^, 
if  it  be  true  that  in  fact  the  owner's  remainmg 
land  bas  been  specially  benefited  by  tbe  taking. 
In  these  cases  there  Is  no  claim  Uiat  plaintiffs 
have  received  beoeflts  from  the  taking  which 
were  special  and  peculiar  to  their  lots  and  not 
shared  in  by  the  owners  of  lots  generally  In  the 
avenue.   I  confess  I  have  been  and  am  wholly 
unable  to  see  the  least  materiality  in  the  dis 
tinrtion  between  what  are  termed  special  and 
geoeral  benefits  to  the  property  left,  or  whether 
such  benefits  bave  been  caused  by  the  defend- 
ants.  Strictly  speaking  it  is  not  a  question  of 
benefits  at  all,  except  that  proof  of  benefits 
may  be  one  way  of  ahowing  there  has  been  no 
injury.    The  value  of  the  easements  taken,  we 
have  seen,  was  merely  nominal — and  the  sole 
question  which  remains  is,  therefore.  Has  the 
owner  suffered  any  damage  or  injury  whatever 
wbich  has  beea  caused  by  this  takingf— for  if 
there  has  been  no  damage  there  can  oe  no  re 
coTcry.   To  ascertain  the  fact  whether  there 
bas  been  damage,  an  ezcnrdon  into  tlic  realms 
of  possibilities  as  to  what  might  have  hap- 
pened but  did  not.  Is  not  permuted.   Tbe  in- 
quiry whether  the  land  would  bave  been  In- 
jured If  certain  circumstances  had  not  occurred 
which  not  only  prer  oted  such  injury,  bat 
enbaoced  Its  value,  la  wholly  immaterial. 
Tbe  question  is.  What  in  fact  has  beeo  the  act- 
ual result  upon  the  land  remalnine?   Has  its 
actual  market  value  been  decreaseaby  tbe tak- 
iDg,  or  has  tbe  taking  prevented  an  eobance- 
xnent  In  value  greater  tlun  has  adnally  oc- 
curred, aDdifso,towbatezteot?  Theamount 
of  such  decrease  in  the  value  of  the  remaining 
land,  or  tbe  amount  of  the  difference  between 
Its  actual  market  value  and  wbatit  would  bave 
be«n  worth  if  the  railroad  bad  not  taken  the 
otber  propcrtv,  is  the  amount  of  tlie  damage 
wbicb  the  defendants  should  pay.    If  on  tbe 
contrary  there  has  been  neither  decrease  in 
▼alue  caused  by  the  railroad,  nor  any  preven- 
tion of  an  increase  from  the  same  cause,  bow 
can  it  be  imly  said  that  the  lotowner  has  been 
injured  to  tbe  extent  of  a  farthing?   The  ab- 
sence of  injury  may  bave  been  the  result  of  the 

S>neral  growta  of  the  city  by  reason  of  which 
e  perucular  proper^  has  grown  in  value  with 
tbe  rest  of  the  cOy.  It  is  the  fact,  not  the 
canee.  which  Is  material.  Where  it  appears 
(hat  tbe  property  left  has  actuslty  advanced  in 
rtiltie.  unless  It  can  be  shown  tbat  but  for  tbe 
act  of  defendanls  Id  taking  these  easemcDts  it 

14 1«.  a  A. 


would  have  grown  still  more  in  value,  the  fact 
is  plain  tbat  it  bas  not  lieen  damaged. 

It  is  said  the  lotowner  is  himsuf  entitled  to 
tbe  benefits  accruing  to  him  from  the  general 
rise  of  property  caused  by  a  general  growth  of 
tbe  city  in  tbat  vicinity,  and  tbat  the  causes  of 
such  growth  are  too  indefinite  and  uncertain 
and  tffoblematical  to  permit  the  railraad  to 
take  advantage  of  it  upon  the  question  of  dam- 
ages. Of  course  the  lotown^  Is  entitled  to  the 
benefits  arising  from  tliese  sources.  I  propose 
to  take  no  course  wbich  shall  rob  bim  of  them. 
None  otber  oufiht  to  or  in  fact  can  bave  tbem. 
It  is  not  a  quraiioD  of  permitting  the  lotowner 
to  have  these  benefits.  How  is  be  deepoOed  of 
them  when  upon  en  inquiry  whether  be  has 
sustained  damage  from  the  conduct  of  the  de- 
fendants it  clearly  appears  that  he  bas  not?  If 
it  appear  that  he  would  have  sustained  damage 
but  lor  the  fact  tbat  the  geoeral  growth  of  the 
cit^  in  tbat  direction  prevented  it  and  caused 
an  increase  in  value,  what  materiality  lies  in 
the  fact  that  this  growth  was  not  caused  by  the 
railroad?  As  I  have  already  remarked,  the 
fact  that  there  has  been  no  damage  is  the  ms- 
terial  fact,  and  not  tbe  reasons  wbich  in  truth 
prevented  (be  injury  from  occurring.  U  it  did 
not  occur ,  tben  clearly  the  lotowner  has  suffered 
nothing.  He  receives  all  tbe  beoefitn  attaching 
to  the  general  growth  of  the  city  wbich  causes 
the  eobancement  in  value  of  bis  own  lohi,  but 
he  is  not  permitted  to  recover  from  defendants 
alleged  damages  which  in  fact  be  bas  never  sus- 
tained. 

In  tbe  other  view  what  is  to  be  the  rule  or 
measure  of  damnges  wbicb  is  to  prevail?  b 
the  owner  to  be  permitted  to  recover  as  dam- 
ans the  amount  which  It  Is  guessed  at  or  sur- 
mised he  would  have  sustained  by  .the  deprecia- 
tion in  value  of  his  land  if  it  had  not  been  for 
the  fact  that  It  bad  in  truth  increased  in  value? 
What  semblance  of  justice  would  there  be  in 
such  a  rule?  The  only  possible  Injuir  which 
the  defendants  could  cause  him  bjr  thebr  action 
lies  in  the  Injiuy  they  might  do  his  remaining 
land.  An  Investiganon  of  that  question  re- 
veals the  fact  that  this  land  bas  actually  in- 
creased in  value  since  the  taking  spoken  of, 
and  tbe  fact  is  not  claimed  or  proved  that  It 
would  have  increased  as  much  but  for  such 
taking,  and  yet  by  a  course  of  what  may  be 
callecT  abstract  reasoning  the  defendants  are  to 
tw  compelled  to  pay  such  a  plaintiff  an  amount 
of  money  as  representing  damages  be  never 
suffered.  Any  reasoning,  abstract  or  other- 
wise, which  permits  such  a  result,  is  lame 
somewhere. 

The  defendants  are  not,  however,  compelled 
to  base  their  claims  of  exemption  upon  quite 
so  broad  a  foundation.  They  say  it  appears 
by  tbe  uncontradicted  evidence  that  tbe  rail- 
road largely  caused  the  increase  In  value  of  all 
the  lands  on  Second  Avenue,  Including  the 
plaintiffs'  lots,  and  as  I  have  said  tbe  evidence 
bears  out  such  claim.  If  thh  be  die  fact,  how 
can  it  be  said  tbe  plaintiffs  have  suffered  dam- 
age? There  is  no  shadow  of  evidence  that  if 
tne  defendania  bad  not  taken  this  property  and 
built  their  rsHroad,  the  property  of  tbe  plain- 
tiffs would  have  been  as  valuable  or  anvthing 
like  as  valuable  as  It  is.  Tbe  plaintiffs  bave 
in  truth  been  specially  benefited  by  this  rail- 
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road,  aldioagb  quito  «  number  of  other*  have 
alBO  participated  tlierelD.  Tbfs  spedal  cause 
is  the  railroad  and  a  spedat  beoeflt  mav  result 
to  many  from  such  Bpecial  cause.  The  fact 
that  the  other  property  in  the  vicinity  aod  In 
the  side  streets  has  been  more  than  proportion- 
ately increased  In  value  by  reason  of  the  exist- 
ence of  the  defendants'  road  Is  not  of  the 
slightest  imporlanoe  upon  the  question  of 
whether  the  plaiDtiCCs  have  been  injured  by  de- 
fendants' conduct. 

The  probability  is  very  high  that  the  prop- 
erty in  the  side  streets  would  have  been  Immeas- 
urably below  what  it  DOW  is  in  value  but  for  the 
operation  of  these  elevated  roads.  The  same 
high  defrree  of  probability  exists  in  refrard  to  the 
property  on  Seoond  Avenue,  as  is  gathered  from 
the  evidence  of  witnesses  In  these  cases.  It  is, 
however,  abundantly  clear  from  the  evidence 
actually  given  that  the  property  of  plaintiffs 
haSDOt  suffered  injuir  or  damage  by  the  wroug- 
f  ul  acts  of  the  defendants  and  where  the  plain- 
tiffs have  in  iaxA  sustained  no  loss  it  is  no  hard- 
fdilp  which  prevents  their  recovering  anything 
from  defendants.  The  plaintiffs,  upon  a  new 
trial,  and  imder  this  view  of  the  rule  of  dam- 
ages, may,  perhaps,  be  able  to  show  they  have 
nevertheless  suffered  damages  from  the'illegal 
action  of  defendants.  It  is  only  necessiiry  for  iis 
in  this  case  to  decide  that  if  the  property  of  the 
plaintiffs  has  Increased  Invalueslncethetaklne 
of  these  easements  or  a  portion  of  them,  and  if 
such  Increase  is  larfrely  due  to  the  building  and 
i^rallon  of  the  defendants'  road,  and  if  such 
increase  wonid  not  have  been  greater  but  for 
the  action  of  defendnnts,  then  the  plaintiffs 
have  suffered  no  damage.  Whether  the  in- 
crease is  common  to  every  other  owner  In  the 
avenue,  and  Js  greater  in  proportion  with  some 
ownersof  property  in  the  side  streets  tbnn  with 
the  plaintiffs  are  matters  of  no  importance. 
The  plaintiffs  are  not  damaged  because  their 
neighbors  are  benefited  to  an  even  greater  ex- 
tent than  they  are  by  the  defendant^  rond. 

It  is  not  necessary  to  refer  to  the  adjudica- 
tions in  other  stales  upon  thissubjecL  This 
Is  a  matter  upon  which  we  must  be  controlled 
by  otiT  own  views  of  the  meaning  of  our  own 
laws  and  of  what  Is  consistent  with  a  proper 
ooDstructlon  of  them.   It  is,  too.  a  work  of 


snpereroMtlontodta  and  comment  upon,  sep- 
arately, the  Tarioos  cases  decided  In  this  uia 
other  courts  of  our  own  State  during  the  last 
forty  years  upon  the  subject  of  damages  in 
condemnation  proceedings.  We  are  quite  fit- 
miliar  with  them  and  their  oonclu^ns.  and 
we  think  we  do  not  depart  from  ibe  general 
trend  thereof  to  laying  down  our  own  views 
in  these  cases  now  before  us.  The  Smman 
(kue,  mpra,  stands  as  authority  for  the  prin- 
ciple upon  which  we  must  proceed  In  our  ez- 
amination  of  the  question  of  the  value  of  these 
easements.  Upon  the  further  question  as  to 
the  consideration  to  t)e  given  the  fact  of  gnieral 
benefits  (so  called)  whteb  have  U  ii  caused  by 
the  railroad  company,  we  are  confident  that 
the  rule  herein  laid  down  is  calculated  to  do 
full  justice  to  both  sides,  and  is  in  entire  har- 
mony with  the  language  and  meaning  of  the 
statute  providing  for  the  taking  of  property 
under  the  Rapid  Transit  Acts.  Tlie  rule  per- 
mits a  recovery  by  the  abutting  owners  of  the 
full  amount  of  the  actual  damage  sustained  by 
them,  while,  at  tbe  same  time,  it  will  not 
permit  such  ownera  to  lecover  bv  some  the- 
oretical or  abstract  mode  of  reasoning,  alleged 
damages  which.  In  plain  truth,  th^  nave  never 
suffered. 

Tbe  case  of  Francis  v.  SehoeWcopf,  58  N.  Y. 
163,  has  DO  bearing  on  tlie  question  whatever. 
Tbe  language  of  the  brad  note  Is  a  contradic- 
tion Id  terms.  The  rental  value  of  a  bouse 
cannot  at  the  same  time  be  injured  and  en- 
hanced. The  offer  of  proof  was  in  regard  to 
dwellings  in  the  vicinity,  and  proof  that  their 
rental  value  was  increased  was  no  answer  lo 
tbe  proof  that  in  the  plaintiffa  case  the  effect 
of  tbe  nuisance  was  to  decrease  the  rental  value 
of  his  own  property.  It  is,  of  course,  plain 
that  the  modifying  words  of  the  opinion  were 
inadveriently  dropped  from  the  head  ante,  a 
slip  which  will  sometimes  happen  in  spite  of 
ail  tbe  vigilance  that  can  be  exercised. 

After  a  careful  consideration  of  the  subject, 
we  think  It  appears  that  error*  occurred  upon 
the  trial  of  t/iete aetiotuwhiehdemai'darfertal 
oftheTe»peetiv«judgmtta*,andVi€sarether^oTt 
fweraed,  and  a  new  trial  granted  id  each  of  tbe 
above  entitled  actions,  costs  toaWde  th^  event. 

All  concur,  exo^  Gray,     not  Totlng. 
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Beglna  JAFFEE  et  al,  by  Next  Friend. 

Appts., 
v. 

Annie  W.  JACOBSON  ei  a/. 

(4B  9M.  «.) 

An  agrMMnnt  an  uuda  to  lears  to 
hla  tkieoM  a,  oartaln  portion  of  his  oa- 
tetoatbla  ilnrwian  tn  wnsldMation  of  the 

TcUnQUistiDwnt  of  cootrul  over  them  by  tlielr 
father  and  upoo  tbe  underatandlDg  that  they 
•  should  become  merob^ra  of  tats  familr  (snnot  be 
epecffleally  enforced  where  be  dies  before  they 


oome  Into  hta  family  or  under  Ms  control,  al- 
thoogb  a  retlnqnlslunent  of  their  fatner's  riffata 
tuM  been  procured  br  a  sinnBder  of  all  tbeir 
claims  upcm  their  docaasBdmolfcert  estate. 

(October  Ttam,  URL) 

APPEAL  by  complainants  from  a  decree  of 
tbe  Circuit  Court  of  tbe  United  Slates  for 
the  District  of  Colorado  sustaining  a  demurrer 
to,  and  dismissing,  a  bill  filed  to  compel  spo 
cific  performance  of  an  alleged  agn^meDt 
made  by  Eugene  P.  Jacobson,  deceased,  to 


Nora.— For  tbe  validity  of  cootracts  to  pay,  by  i 
devkse  or  otherwise,  after  the  death  trf  tbe  promis- 
or. »ee  nnU  to  Kiall  ▼.  Oodraao  (llaaii,t  post,  p.  ' 

14  L.  a  A. 


For  tbe  question  of  speolfte  pMf«nianee  fm- 
Tolved  In  this  oaae,  sec  tbe  exteoaire  brtef  tor  ap- 
pelleea. 
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iMve  comidaiDaiite  a  portion  of  Ms  Mtate.  Af- 

Before  Caldwell,  Nelson  and  Thayer,  JJ. 

Statement  by  Thi^er.  J.: 

In  this  case  the  Circuit  Court  for  the  Di§- 

irict  of  Colorado  sustained  a  general  demurrer 
both  to  an  origioal  and  ameooed  bill  of  com- 
plsiDt,  and  suosequently  dismissed  the  cause, 
comphinaots  having  declined  to  plead  further. 
The  substantial  arerments  of  the  bill  may  be 
stated  as  follows:  Eugene  P.  Jacobson,  the 
husband  of  Annie  W.  Jacobson,  the  appellee, 
in  August,  1678,  was  a  lawyer  of  large  means 
residing  in  Denver,  Colo.  Though  married 
for  many  Tears,  he  was  at  the  time  childless. 
The  complainants,  Reglna  and  Helena  Jaffee, 
were  his  nieces,  being  children  of  a  deceased 
sisler.  They  were  then  quite  young,  and  re- 
sided at  Poeeo.  in  the  kingdom  of  Prussia, 
under  the  carfc  as  it  seems,  of  a  gnaidlan 
the  name  of  Samuel  Bemstelo,  their  mother 
having  died  bat  a  short  time  previously.  The 
bill  then  proceeds  to  aver  as  follows; 

"That,  soon  after  the  death  of  their  mother, 
tbeir  uncle  Eugene  P.  Jacobson  expressed  a 
strong  desire  to  adopt  these  complainants  as 
hia  own  children,  he  being  childless  and  with- 
out eipectatioo  of  ever  having  any  children  of 
bis  own  blood;  and  to  that  end  the  said  Euseoe 
P.  JacobsoD  personally  solicited  tbeir  guardian, 
Samuel  Bernstein,  and  father,  while  in  Europe 
In  1879,  to  procure  these  complaiaants  for 
bim,  and  immediately  thereafter,  for  said  pur- 
pose, did  enter  into  correspondence  with  said 
Samuel  Bernstein,  tbe  ancle  of  complalnanto, 
and  their  guardian  under  tbe  will  of  complain- 
ants' mother,  which  said  correepondeoce  cov- 
ered a  period  from  the  month  of  September, 
1879.  to  late  in  tbe  month  of  March,  1U81; 
that  In  said  correspondence  said  Jacobson  rep- 
resented  to  said  Bernstein,  oomplataanu' 
guardian,  that  be,  die  said  JacolwoD,  was  very 
desirous  of  adopting  these  complainants  as  his 
own  (AUdren,  because  be  and  his  wife,  the  de- 
fendant Annie,  were  childless,  and  because  of 
tbe  love  he  bore  to  the  deonaed  mother,  bis 
sister,  and  constantly  arged  said  Bernstein  to 
obtain  tbe  consent  of  complainants'  father  to 
sarrender  complainants  to  bim,  so  that  he,  the 
mid  Jacobson,  ml^t  have  the  control  and  do- 
minion of  complalnantB  as  tbougb  be  were 
tbeir  father,  and  provide  for  and  take  care  of 
them  as  his  own  children;  that  in  the  last  let- 
ter written  by  the  said  Jacobson  to  tbe  said 
Bernstein,  which  was  on  the  24th  day  of  Feb' 
raary.  A.  D.  1881,  said  Jacobson  requested 
said  Bernstein,  if  be  procured  the  consent  of 
tbe  father  of  these  complainants  as  aforesaid, 
to  take  said  children  from  the  care  and  control 
of  their  said  father,  and  place  the  complainant 
Helena,  who  was  then  an  infant  only  three 
years  old,  with  her  grandmother,  the  mother 
of  said  Eugene  P.  Jacobson,  and  leave  said 
complainant  with  her  said  grandmother  until 
tbe  death'  of  her  the  said  complainant  Helena's 
gimndmotfaer,  or  nntll  he,  tbe  said  Jacobson. 
otherwise  directed;  and  to  take  the  oomplain- 
•Dt  Regina  from  the  custody  and  control  of 
facr  fatber,  If  he  so  consented,  and  prepare  her 
for  the  voyage  to  America  which  be,  tbe  said 
Jacobaon,  was  then  arranging,  or  about  to  ar- 
range, for  having  the  said  complainant  Regloa 
34  £<.  R.  A. 


come  to  Denver  as  soon  as  possible  after  her 
father  bad  so  consented  as  aforesaid." 

It  is  then  stated,  in  substance,  that  in  tbe 
year  1879.  at  the  time  of  Col.  Jacobaon's  visit 
to  the  old  <M>uotry,  litigation  bad  arisen  be- 
tween the  complainants  and  tbeir  Mher,  rela- 
tive to  the  division  of  the  mother's  estate,  of 
which  tbe  children  claimed  a  portico  eqniU  in 
value  to  $4,000,  and  that  the  father  was  not 
willing  to  relinquish  his  parental  control  over 
the  romplatnants,  or  consent  to  tbeir  oom- 
ing  to  America,  until  such  litigation  was  set- 
tled to  tbe  father's  satisfaction.  It  is  next 
averred: 

"That  in  about  tbe  month  of  February, 
1881,  said  Jacobson,  in  order  to  procure  tbe 
ronseot  of  the  fatber  of  complainants  in  tbe 
maiters  and  things  aforesaid,  directed  and  re- 
quested the  said  guardian,  Bernsieln,  to  settle 
and  compromise  the  suit  between  tlie  father 
and  these  complainants,  by  waiving  and  sur^ 
reodering  all  rights  which  these  complainants 
bad  had  or  might  have  in  tbeir  deceased 
mother's  estate,  or  which  tbey  bad  or  might 
have  against  their  said  fatber,  to  him,  tbe 
father,  at  tbe  same  time  be,  the  said  jHCobson^ 
promising  and  agreeing  that  if,  bv  seitltng  the 
said  litigation  in  the  manner  aior«iaid,  said 
Bemsleio  shall  obtain  tbe  consent  of  complain- 
ants' fatber  to  give  complainants  into  the 
charge  and  care  of  bim,  the  said  Jacobson,  be 
would,  upon  bis  death,  leave  to  these  com- 
plainnnts  his  entire  estate,  except  thHt  portion 
thereof,  to  wit,  the  undivided  one-half  interest, 
which  under  the  laws  of  tbe  S  ate  of  Colorado 
at  that  time  was  and  ever  since  hlihcrto  had 
been  the  widow's  at>solute  interest  io  the  estate 
of  her  deceased  husband;  .  .  .  that  their  said 
guardian  faithfully  performed  and  carried  out 
said  directions  and  instructions  in  tbe  premises 
given  by  tbe  said  Eugene  P.  Jacobwn.  and  did 
settle  the  litigation  hereinbefore  referred  to  be- 
tween complainants  and  their  father,  dismiss-  • 
ing  said  suit  and  aurrenderingtooomplaiDanti^ 
fatber  all  claims  which  these  complainants  bad 
or  might  have  against  bim,  and  all  interest 
which  they  had  or  might  have  in  (heir  mother's 
estate,  and  did  obtain  in  consideration  thereof 
tbe  consent  of  complainants'  fatber  to  all  and 
singular  the  matters  hereinbefore  stated,  wblcb 
were  by  tbe  said  Jacobson  reqnlred,  uid  did 
thereby  obtain  possea^lnn  of  complainants  for 
said  Jacobson  on  the  25th  day  of  March,  A.  D. 
1881.  and  Immediately  removed  complainants 
from  the  town  of  Poseo,  where  they  bad  there- 
tofore resided,  to  tbe  town  of  Inowrazlau, 
where  complainants'  said  guardian  resided,  and 
did  place  tbe  complainant  Helena  in  the  care 
and  custody  of  uie  mother  of  him,  the  aald 
EugeneP.Jaeobsoa.aslvfhim  directed, where 
sbe  remained  until  tbe  death  of  said  mother 
in  about  tbe  year  1887;  and  complainants'  said 
guardian  immediately  advised  said  Eugene  P. 
Jacobson  of  all  his  doings  In  the  premises." 

'The  remaining  portions  of  tbe  bill  siiow  that 
Col.  Jacobson,  on  being  advised  of  what  had 
been  done,  directed  bis  brother,  wbo  lived  in 
Wisconsin,  to  proceed  tr  Ae  old  conntry  and 
bring  tbe  complainant  Beglna  to  bis  home  in 
Denver;  but  before  bis  brother  left  the  coun- 
try on  such  mission  Col.  Jacobson  died,  and 
neither  of  tbe  complainants  everin  fact  became 
members  of  his  household.   At  hia  death  the 
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deceased  left  an  estate  of  the  value  of  $116,000, 
cooBisting  largely  of.  real  estate  in  Deover  and 
Quonlson  County,  Oolo.  Hra.  Jacobaon,  after 
tbe  death  of  her  husband,  took  pomessioD  of 
all  bis  eMate,  end  is  &ttll  in  poasesedoa  of  it, 
claiming  it  aa  ber  own  under  the  laws  of  de- 
scent of  Colonido;  and  has  declioed,  and  siill 
declines,  to  recognize  the  validity  of  her  hus- 
band's promise  to  IcaTeto  the  oomplainanta  tbe 
UDcUviued  one  half  hereof.  CompJainantfi, 
therefore,  pray  for  tbe  specific  enfotcement  of 
the  alleged  promise,  and  that  they  may  each 
be  decrt-ed  to  be  tbe  owners  of  an  uo  divided 
one  fourth  of  tbe  real  estate  of  which  tlie  said 
lOoL  JtfcobsoB  died  leiaed  sod  possessed. 

Mmn.  Oeortre  H.  Kohn  and  R.  S.  Mor- 
rlson*  for  appellants: 

Where  parties  have  contracted  to  do  a  law- 
ful Ibiog  for  a  valid  consideratioD,  and  have 

Eroceeded  in  the  execution  of  it  so  far  that  it 
as  been  partly  or  praclically  performed  by 
one  pany,  so  that  be  is  not  in  statu  quo,  and  is 
in  DO  default  for  not  pctforming  the  residue, 
be  shall  have  the  spedflc  execution  of  tbe 
agreement  from  the  oiher. 

WaUrman,  Spec.  Perf.  ^  ■*27;  Hayt  r.SnU, 
4  Port.  (Alii.)  874,  80  Am.  Dec.  630;  Wj/nn  v. 
Garland,  10  Ark.  23,  68  Am.  Dec.  100;  Mere- 
dith T.  H>nn.  1  £q.  Abr.  70;  Free  in  Ch. 
]  Story.  £q.  Jur.  Olh  ed.  g  774. 

Every  roniract,  tbe  subject  of  which  Is  sus- 
ceptible of  Dulietantial  enjoyment,  should  be 
enforoed,  provided  always  the  circumnlaoces 
surrounding  and  connected  with  the  coolract 
bring  It  within  tbe  rules  enlltUog  the  party  to 
equitable  n.'lief. 

Waierroan,  ^^pec.  Perf.  §11;  Chance  r.  Ikatl, 
eO  Qa  148;  h'oyen  v.  Saunden,  Itt  Me.  03,  33 
Am.  Dec.  836;  Hopper  v.  Hopper.  16  M.  J.  £q. 
147. 

A  conslderstioo  of  lou  or  iaconvenieoce  sus- 
tained by  one  psriy  at  Ibe  request  of  another 
is  as  gooil  a  consideration  In  law  for  the  prom- 
ise by  such  other  as  a  coosidoratioo  of  profit 
or  convenience  to  himself.  It  ia  sufficient  if 
Uiere  t«  any  ilamage  or  delriment  to  the  plain- 
tiff, even  if  oo  actual  benefit  accrue  to  the 
party  undertaking. 

1  Addison,  Cont.  p.  SI;  BinmoM  t.  MovUw, 
14  Johns.  466. 

Therefore,  tbe  release  by  these  children  to 
their  father,  at  Colonel  Juobeon's  request,  ot 
ibe  murks,  left  them  by  their  mi'tber'e 

will,  was  a  good  coudderaUon  for  C(donel 
Jaoobeon's  proniiMS. 

Contracts  to  leave  or  give  property  by  will 
or  otherwise  are  capable  of  being  specifically 
enforoed. 

Wright  v.  TintUy,  80  Mo.  889;  SuUon  v. 
Bayden,  63  Mo.  101;  Sltarkey  v.  MeDermott,  8 
West.  Rep.  787,  01  Mo.  647.  60  Am.  Dep.  370; 
Van  Dyiu  y.Vredand,  11  K.  J.  £q.  870,  IS 

J.  £q.  142;  Rhodet  v.  Bhode$,  8  Sandf.  Cb 
279,  7  L.  ed  862;  Hainn  T.  BaifUt,  6  Hd.  435; 
John^n  V.  HvhbtU,  10  N.  J.  Eq.  883,  66  Am. 
Deo.  778. 

If  a  consideration  of  loss  sustained  by  one 
perU*  at  the'  request  of  anotbra  is  as  good  a 
connderalton  for  a  ivomlae  ^7  nicb  other  aa  a 
ooDidderatioD  of  prrat  to  biHMeir^  then  deftod 
•B',  as  hdr  of  Cokwel  JMelMtm,  Im  reootvail 
14  L.  R  A. 


Appbau.  Eiohct  Dibtbiot.  Oot., 

tbe  beatf  t.  at  least  in  tbeory  If  not  In  fact,  of 
tbe  loss  which  tbe  complainants  suffered. 

Denver  Gift  I.  W.  Q>.  v.  Middaugh,  liColo. 
433. 

Mewrt.  E.  T.  Wells.  H.  Tvxmum  and 
ThoBM  Maeon.  for  appelleea: 

The  promise,  being  to  adopt  complainants 
and  make  them  bis  heirs,  and  in  that  way  con- 
fer upon  thera  the  rightful  capacity  to  tobeflt 
his  estate,  was  absolutely  virfd  for  want  ^ooa- 
formitv  with  the  statute. 

At  toe  common  law  the  parent  waa  boooil 
to  nurture,  sustain  and  retain  bli  chQdieB. 
He  was  abeolutely  iDca|3aUe  lo  deprive  bim- 
self  of  their  cusioay  or  bis  discretion  in  regaid 
to  tbetr  rearing  and  education. 

Joknmm  v.  Tfeftv,  84  Oona.  269;  Alberi  t. 
Perrs.  14  N.  J.  Eq.  640;  Oatm  v.  AmAw,  7 
La.  Ann.  S69;  PtopU  v.  Mereein,  8  Hill.  3W; 
Torrinpton  v.  ^forieieh.  81  Conn.  643;  Oceen- 
hood.  Pub.  Pol.  Cfunnir^ham  v.  Cm- 

ningham,  18  B.  Mon.  10,  66  Am.  Dec  716; 
StaU  V.  Baidwin,  0  K.  J.  Eq.  464;  Schooler^ 
Dom.  Bel.  Ma. 

Those  countrlei  lo  wbldi  a  father  baa  gen- 
eral power  lo  dispose  of  his  children  have  al- 
ways been  considered  barbarous. 

Peo^  V.  Meretin,  8  Hill,  411. 

In  Colorado  whoever  asserts  his  title  by  in- 
heritance to  the  estate  of  tme  not  his  lawful 
parent  moat  show  a  literal  oonqdlanoe  iritt 
Gen.  Laws  1877,  p.  87. 

iMitg  V.  BeviU,  44  Iowa.  868;  l^ler  v. 
notd$.  68  lows,  146;  Shearer  v.  Wettter,  56 
Iowa,  678;  Ex  parte  Clark.  87  Cel.  688:  Be 
Jet$ui/»  Betate,  6  L.  R  A.  6»4.  81  Cal.  406; 
Fergyaon  Jotm,  3  L.  R  A.  680.  17  Or.  204: 
Waltaee  v.  Bappelte.  108  111.  S68;  Skakni  v. 
awin,  82  Cent.  L.  J.  206. 

Tbe  authority  of  Van  Dgne  v.  Frebad,  U 
N.  J.  Eq.  871,  and  Ovoton  v.  GupteJt,  41  Uo. 
41,  has  been  expressly  repudiated  hj  other 
courts  of  equal  reepectahlliiv. 

Waltaee  v.  Bappelge,  and  Shakm  v.  Ataa, 
aupra;  WailOM  v.  Lmg,  8  VfmL  Reph  830, 106 
Ind.  683. 

Tbe  case  stated  in  the  bill  Is  not  a  am  Cor 
the  remedy  of  apeclflc  performanoe. 

This  remedy  is  never  granted  aa  s  UMtter  of 
right,  but  always  in  tbe  discretion  of  tbe  cooiL 

Pom.  Spec  Pert.  ^  36-46;  Waterman.  Spec 
Perf.  «  6. 

Among  other  condiliona  precedent  to  grant- 
ing this  remedy  tbere  muatbeaidear.dellDita 
and  [nccise  understanding  of  all  tbe  tetan  of 
the  contntct.  Thar  must  be  ezaoQy  aio«^ 
tained  before  ^lecinc  perfonnancn  can  be  en- 
forced. 

Pom.  Spec.  Perf.  fi  160. 

Every  such  pomise  or  assurance  as  this  one 
"in  its  nature  leaves  to  tbe  doDor  a  leeu$peni- 
tentia,  the  right  to  change,  revoke,  ca  modifr 
tbe  gift.  A  ri^t  which  the  exigency  at  his 
fortune  or  bfe  famify  ma^  make  U  pn^ 
any  lime  for  him  to  exercise. 

Cbzv.  a«,26  0ratt  8l»:  n«br  t. 
8  R  L  70,  6  Am.  Bep.  668. 

It  would  be  lojuiious  to  that  freedom  of  Is- 
terooune  and  the  operatkm  of  those  Idad  asd 
oenanKia  affeclioni  wtaldi  oogtat  to  be  d»- 
iabadlntlwdreleofdoBeMie  oomeetkM,  to 
deduce  »  pnunlte  fma  tbe  Inon  and  gmtu 
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exprosrioDS  la  a  confidendal  correspondeDce 
between  one  part  of  a  famfly  and  sDotber,  aod 
gire  tbem  the  force  of  legal  obligatlonn. 

Stcere  T.  titeere,  S  Jobm.  Cb.  13. 1  L.  ed.  Ml; 
Pigg  v.  Offrder,  12  Leigh,  W;  SMthamtMr  v. 
Aahbauffh.  88  Pa.  38. 

In  Older  to  the  award  of  roedflo  perform' 
aoce  there  most  be  mutuality  both  Id  the  right 
and  in  Uie  remedy — that  is,  at  the  time  of  the 
condoaloti  of  the  alleged  contract  Ibe  party 
who  seeks  specific  pcrformatice  must  have  been 
in  such  situation  that  if  be  were  refusing  spe- 
ddc  performance  might  have  been  bad  against 
bim. 

Pom.  Spec.  Perf.  %%  16S-1W. 

Id  the  present  case  there  never  was.  and  ia 
not  now,  any  mutuality  either  of  right  or  rem- 
edy. For  anything  the  court  can  kdow,  the 
tranpactioQ  between  tbe  faiber  and  tbe  guard- 
ian of  these  infants,  Ihe  attempted  d^ivery 
of  them  ioto  tbe  custody  of  a  citizen  of  a  for- 
and  distant  State,  were  absolutely  prohib- 
ited by  the  laws  of  that  kingdom;  yet  In  or- 
der XO  a  valid  adoption  of  these  Infanta,  In 
order  to  confer  upon  Colonel  Jncob»on  tbe 
right  to  retain  them,  even  for  an  instant,  all 
tbe  prerequisites  prescribed  by  tbe  laws  of  the 
kingdom  of  Prussia  must  have  been  complied 
wiib. 

-Wharton,  Confl.  h.  gg  243,  848.  351. 

In  order  to  entitle  one  to  the  remedy  of  spe- 
cific performance.  It  most  appear  that  the  con- 
tract was,  in  Ita  Inception,  fau,  reasooable  aod 
just. 

5  Lawsoo,  Bights  &  Rem.  §  260«;  Pom. 
Remedies,  §  185,  note  J,  and  cases  cited;  Lfdr 
V.  Clkntteav,  88  I1L  3»:  Stone  v.  Pratt,  85  H. 
84;  WUfard  v.  Toy/M,  75  U.  S.  8  Wall.  057, 19 
«L  001. 

A  change  In  the  circumstances  of  tlie  parties, 
Intervening  l)etween  the  date  of  entry  into  tbe 
contract  and  tbe  date  of  exhibiting  tbe  bill, 
eves  thoogh  such  change  occuried  without 
fault  of  either  party,  wUl  have  the.effect  to 
defeat  tbe  remedy. 

1  Story,  Bq.  /nr.  K  786.  750.  7B0o/  Pom. 
Spec  Perf.  18ff-M7;  Wiltard  r.  Tayloe, 
eupra. 

ImpoBsibllity  of  performance  of  a  material 
part  of  a  contract,  occasioned  by  tbe  act  of 
Ood  after  entryjinto  tbe  contract,  is  always  a 
defcnxe  against  specific  performance  of  tbe 
residue. 

Laughter'»Ccm.1iC6ka,^\h;  Ealonv.  T^ugh 
ter,  Cro.  EUz.  89B;  POm.  Spec.  Perf.  %  390. 

Spedflc  performance  cannot  be  decreed  un- 
]0tB  tbe  contract  can  be  executed  in  toto. 

Waterman.  Spec.  Perf.  389.  393;  Qaniig  v. 
JVWi.  a  Atk.  190:  Ruttand  Marble  Co.  v.  Bip- 
leg,  17  V.  a  10  WaU.  889. 19  L.  ed.  905. 

Impofl^bllity  of  performance  by  or  <«)  be- 
half of  the  plamtiff  of  any  substantial  and  ma- 
terial p<Hlion  of  tbe  contract,  although  such 
impoaaibility  arise  without  bis  defaolt,  defeats 
tbe  remedy  of  nteciflc  performance. 

Pom.  Spec.  Perf.  §  827. 

Tbe  relioqutsbment  of  the  interests  of  tbe 
chndrcD  in  tbe  mother's  estate  was  not  a  part 
of  the  agreement,  and  what  was  done  in  that 
behalf  la  lobe  DjEardedasapreparatioa  merely 
and  not  a  partial  peiformaoce  eotiiKog  tiio 
complainants  to>  tbe  OQuiUble  remedy  of  Q>e- 
ciflc  perfonnanca 
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Browne.  Stat.  Pr.  %  460;  8  Reed,  Stat.  Fr. 
668:  WiUon  v.  0Ueago,  B.  1.  dk  P.  R.  Oo. 
1  Iowa.  443;  ffmith  v.  Bouek,  88  Wla.  25; 
WiUiame  v.  Morris,  95  (J.  8.  466,  24  L.  ed. 
868. 

SpecMc  performance  cannot  be  granted 
where  the  legal  remedy  In  damages  is  suffi- 
cient 

Pom.  Spec.  Perf.  '^8  9-27.  47-60;  Water- 
man, Spec.  Perf.  ^  9. 

Who  can  doubt  tliat  an  action  at  law  would 
afford  absolute  compensation  for  the  plalnllflb 
for  all  they  bave  lost. 

Herteog  v.  Eei  tzog,  84  Pa.  418;  Jnek  v.  Me- 
Kee,  9  Pa.  385;  WaOaee  v.  Long,  8  West.  Rep. 
870. 105  Ind.  538;  Stoiy.  Eq.  Jur.  716, 717. 746; 
8  Pom.  £q.  Jur.  §  1401. 

Tbayerw  J.,  deHvered  tbe  opinion  of  the 

court: 

We  find  It  necessary  to  determine  in  tbe  first 
insrance  upon  what  consideration  tbe  promise 
rests  which  tbe  circuit  court  was  asked  to 
specifically  enforce.  There  is  an  evident  at- 
tempt made  the  amended  bill  to  make  It  ap- 
pear that  CoIrJacolBon  promised  to  leave  bis 
nieces  one  half  of  bis  large  estate  if  Bernstein, 
their  guardian,  merely  obtained  thJr  father's 
consent  to  give  tbem  into  bis  charge  and  cus- 
tody: that  the  obtaining  of  such  consent  Ity 
tbe  settlement  of  pendini;  litigation  between 
the  children  and  their  father  was  the  sole  con- 
sideration upon  which  tbfir  ancle's  promise 
was  based;  and  that,  as  such  coonent  was  ob- 
tained prior  to  Jncob°on*s  death,  therefore  the 
whole  consi  leration  for  the  promise  sought  to 
be  enforced  has  been  duly  tendered  and  re- 
ceived. We  are  wholly  unable  to  take  (hat 
view  of  the  case,  even  as  it  Is  stated  In  tbe 
amended  bill  llie  complaint  as  amended 
shows  that  Ibe  (nomlse  counted  upon  is  ex- 
tracted from  conversations  aod  letters  uf  Col. 
Jaoobeon  concerning  family  matters,  and  un- 
doubtedly tbe  tatter  were  written  with  that 
freedom  which  tisually  characterizes  cocre- 
spondence  on  sn^  samects:  It  also  appears 
that  be  represented,  In  the  course  of  the  same 
correspondence,  that  he  was  desirous  of  adopt- 
ing the  complainants  as  his  own  cbildrea,  be- 
oause  he  and  bis  wife  were  childless,  aod  be- 
cause of  tbe  love  be  bow  their  mother,  bis 
deceased  sister.  We  think  it  manifest,  there- 
fore, from  the  face  of  the  bin.oonBtrainffit.  as 
we  must.  In  the  light  of  these  facts,  that  the 
considerstlon  moviogCoI.  Jaoobeon  to  promise 
to  Irave  thecomplainanlsonehalf  of  bis  state, 
was  not  merely  the  consent  obtained  by  the 
guardian  from  tbe  fatlier  that  he  mifrht  bave 
their  custody,  but  cerlsin  benefits  and  advan- 
tages that  were  to  accrue  to  bIm  after  his 
nieces  came  into  bis  custody. 

It  must  bave  been  obvious  to  Mr  Bernstein, 
the  jiuardian,  as  It  is  to  us.  that  tbe  promise  in 
auei>tion  was  based  upon  the  understanding 
(bat  one  or  both  of  fbe  complainanu  sboulu 
become  members  of  Col.  Jacobsnn's  household, 
and  for  a  certain  period  (dependent,  of  course, 
upon  tbe  duration  of  his  own  aod  tbeir  lives) 
should  assume,  with  respect  to  himself  aod  bis 
wife,  tbe  relation  of  parenta  and  children, with 
all  that  tlut  relation  implies.  It  was  of  no  ad- 
vantage to  Col.  JacobsuD,  aa  ibe  guardinn  anist 
bave  known,  that  the  faiher'a  c^nseot  was  ob- 
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tatned  tbat  fae^mlgbt  have  lhe!r  care  and  cub-  i 
tody,  uoless  one  or  both  of  them  vere  actually  1 

E tared  in  hia  custody  and  becane  memben  of 
is  family,  yielding  to  htm  In  the  mean  time 
such  service,  affection,  and  obedience  aa  a 
dutiful  child  ordinarily  yielda  to  its  parents. 
It  was  the  pleasure  and  mutual  benefits  which 
the  deceased  expected  would  result  from  the 
es'^bliahment  and  cootiauance  of  that  relation 
until  bis  death,  tbat  induced  the  deceased  to 

Eromise  to  leave  to  hia  nieces  an  undivided  one 
alf  of  hia  estate.  We  are  accordioKlv  of  the 
opinioo  tbat  ibe  bill  shows  tbat  tbe  substantial 
cousideration  upon  which  tbe  alleged  promise 
rests  was  not  rendered  in  Col.  Jacobson's  life- 
time. He  died  before  either  of  the  children 
became  members  of  bis  family,  before  either 
of  them  emigrated  to  this  country,  and  before 
be  acquired  any  actual  or  legal  control  over 
their  persons. 

Viewing  tbe  case  in  that  Ujibt,  we  biive  next 
to  determine  whether  a  court  of  equity  should 
specifically  enforce  tbe  alleged  contract,  and 
we  are  aU  agreed  that  this  question  must  be 
answered  in  tbe  negative. 

We  concede  the  law  to  be  ftat  a  court  of 
equity  will  specifically  enforce  a  jptomUe  to 
leave  to  another  the  whole  or  a  definite  puriion 
of  one's  estate  as  areward  for  peculiar  personal 
aervices  rendered,  or  other  acts  done  by  the 
promisee,  which  are  not  susceptible  of  amoney 
valuation,  and  were  not  intended  to  be  paid  for 
in  money,  Drovided  tbe  cossideraUon  has  been 
Bubstantlally  received  at  the  promisor's  death; 
and  it  la  no  objection  to  the  enforcement  or 
such  a  contTAct  tbat  it  was  entered  into  with  a 
tblnd  party  for  the  promisee's  benefit  U  the 
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j  latter  has  acted  under  it  and  ezeculed  it.  Such 
1  seems  to  be  Ibe  substance  of  the  rule  fairly  de- 
ducible  from  the  suthorltfei  dted,  and  relied 
upon  by  appellants'  counsel.  A&odles  r.  RK-da, 
3  Sandf.  Cb.  279,  7  L.  ed.  862;  Yon  Dt/ne  v. 
VreOand,  11 N.  J.  Eq.  871;  SxttUm  v.  Bagdm, 
62  Mo.  102;  Sharkey  v.  MeDermott,  91  Mo.  MS, 
8  West.  Rep.  TST;  Uaiiua  v.  Bainn,  0  Md. 
485;  Pom.  Cont.  g  114.  and  citations. 

But  we  are  of  the  opinioo  tbat  a  court  would 
not  be  Justified  in  decreeing  specific  perform- 
ance in  a  case  like  the  one  at  bar.  where  \tf 
reason  of  bis  untimely  death  tbe  promisor  did 
not  in  fact  enjoy  any  of  the  pleasures,  benefits, 
or  advantages  which  he  hoped  to  realize  from 
the  society,  compaoionsbip,  or  services  of  bis 
nieces.  We  find  no  precedent  for  decreeing 
specific  performance  under  sucb  circumstances. 
In  all  of  tbe  cases  called  to  our  attention  in 
which  relief  was  afforded,  it  appears  tbat  tbe 

ftromisees  had  substantially  discharged  the  ob- 
igations  which  Ihey  bad  severally  assumed. 
In  most.  If  not  all,  instances  lbt>y  bad  lived  in 
tbe  promisor's  household  as  members  of  bis 
^mily,  aud  bad  rendered  faithful  and  affec- 
tionate services  for  a  long  period  of  years.  U 
was  not  possible,  therefore,  to  administer  ade- 
quate relief,  otherwise  than  by  decreeing 
specific  perform-mce. 

For  the  reasons  thus  Indicated,  that  the  bill 
does  not  show  such  a  substantial  discbarge  by 
the  complainants,  during  Col.  Jacobeon's  life- 
lime,  of  the  obi  igatioDs  which  tbe  agreement 
contemplated  were  to  be  discharfted,  as  will 
justify  the  specific  enforcement  of  tbe  alleged 
proDiise,  tbe  demurrer  was  properly  suRtaioed* 
and  the  deem  ditmming  the  biU  it  a^i  med. 
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Robert  P.  WAIT  et  ai. 

v. 

NASHUA  ABMORY  ASSOCIATION. 

(  N.  H  > 

TIm  ^iTMlda&t  <tf  »  eorpor&tlon  hM  no 
Impltod  antborit^to  aot  asuaaaent. 

(JulrBl,18SL) 


Nom— Poiomo/pTMfdenl  and  pice-prBrid«nt  of. a 
corpwatUm. 

Tbat  the  president  of  a  oorpontlon  acted  as  seo- 
retazy  as  welt  as  olMlmian  .of  a  meetlna  of  tbe 
board  of  tmsteaa  does  not  tnualldat«  the  proceed- 

logs.  Budd  V.  Walla  Walla  P.  Co.  2  Wash.  847. 

Tbe  president  of  aoorpOFaUoDcanDOt  be  regard- 
ed as  the  whole  corporation  for  the  purpose  of 
ratifying  his  own  act  anymore  tlumforoonterring 
authority  upon  himself  in  tbe  fltst  Instance  to 
make  a  contract.  Bt-8pool  Sewlnv  llacta.  Oo.  t. 
Acme  Mfg.  Ob.  in  Hass.  «M. 

Ab  to  eontrooU  omeraHv. 
An  Act  requiring  the  use  of  the  common  seal  of 
«  corporation  cannot  be  made  by  tbe  preeldeot  of 
a  oorporatioa  wttboat  tbe  aMeot  and  autborl^  of 
tbe  board  of  dlrAotors,  luUeas  >>e  bu  beta  beUoat 
by  tbecn  as  having  Mcbauttaovl^,  Bortv.3hODp- 

1ft  X.  a  A. 


SUPREME  COURT. 

EXCEPTIONS  by  plaintiffs  lo  rulings  of  tbe 
justice  presiding  at  the  Trial  Term  for 
Hillsborougb  County  made  duriog  tbe  trial  of 
an  action  brought  to  recover  for  services  of 
plaintiffs  as  architects  In  preparing  plans  and 
specifications  for  a  proposed  armoiy.  Ottr- 
ruled. 

At  tbe  trial  before  a  jury  It  appeared  tbat 
the  defendant  corporation  was  organized  for 
.  the  purpose  of  building  aud  maintaining  an 


I  Haoifeetly  be  cannot  bind  tba  corporatfcm  by  a 
contract  which  is  vttfufffres.  Gettrv.aiLBanMa 
MtU.Oo.40Kan.S81. 

Tbe  preeldeot  of  a  water  and  mining  company 
cannot  make  a  oontraot  except  tn  the  ordinacT' 
oourseof  in  buslnees.  Blea  v.  Bear  BivarftA.  V. 

■  He  cannot  porohaeo  addlttonal  dUeh  piopai  tf  for 

an  extcnaloQ  <tf  Its tMisiness.  llAd.  Seealsoln^Ot 
Slebe  V.  Joshua  Heody  Uscfa.  Works.  M  CU.  SQt 
OasUe  V.  Belfast  Fouodry  Co.  TB  lie.  1S7.  and  Bliss 
V.  Kaweah  C.  *  I.  Co.  65  CU.  KS: 

Letting  a  contract  for  the  ctniatnietSon  ct  a  rail- 
road Is  not  wltbln  the  implied  authority  of  the 
president  of  a  railroad  company.  Orlfflth  v.  CSiica- 
go,  B.  *  F.  B.  Co.  74  Iowa.  86;  TempUn  v.  CUoago, 
B.  ft  P.  R.  Co.  18  Iowa,  6IB. 

Nellberbaahe  baiAed  power  to  aontnoC  In  Ita 
behalf  for  aervtoea  In  proouzInK  oontnotora  to 
bulM  a  railroad.  BM^T.liMltmapwila.B.»W.  B. 
Co.1  Hun,aK. 
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armory  In  Kashna  for  tbe  use  of  a  portloD  (rf 
tbe  aiate  milHIa.   The  plaioilffB  introdnoed 

evidence  tending  to  ebow  that  tbey  were  em- 
ployed to  render  oQch  services  by  Copp.  the 
jRMdent  of  and  assumfng  to  act  In  bebalf  of 
the  oorporatioo.  Tbe  defendants  offered  in 
evidence  the  by-laws  of  tbe  corporation  for  tbe 
purpose  of  showing  that  under  tbe  l^-laws  tbe 


presMspt  had  no  power  to  nuke  conlracti  Id 
behalf  of  the  cwporatlon  without  tbe  sanction 
of  the  directors,  and  the  same  were  admitted 
against  the  objection  of  tbe  plaintiffs.  It  did 
not  appear  that  the  plaintiffs  bad  any  fcoonl 
edge  01  tbe  by-laws  of  the  corporation;  Tbe 
Inatraetkins  to  tbe  jvaj  were  not  excepted  to. 
To  tbe  admisrion  of  tbe  aforesaid  evidence, 


Ihnwbece  tbe  pvealdeDt  ot  araDroad  oompatir 
mean  as  an  active  agent  tn  tbe  work,  perscos 
employed  by  Urn  bave  a  riirlit  to  aaeume  that  he  Is 
acting  Cor  the  company  and  not  as  a  coatfaotor. 
Sdomou  H.  Oo.  V.  Jobnaon.  80  Kan.  Wl. 

And  tbe  vnMeat  and  superintendent  of  a  boom 
eompanr  have  power  to  hire  the  neoeaaary  laborers 
to  carry  on  tbe  bUBlDess  exoepc  Mrectrloted  by  the 
directors.  Hardy  v.  Tittabawaaaee  Boom  Go.  tt 
Uicta.  a. 

And  the  prealdent.  who  Is  also  the  superintendent 
and  general  manager  as  well  as  tbe  prludpal  stook- 
bolder  of  a  mining  twrnpaay ,  having  full  oontrol 
of  Its  busloesB,  may  bind  It  by  a  contract  for  tbe 
working  of  b  mine.  Crowley  v.  Genesee  Mfn.  Co. 
S&C!al.2T8. 

A  contract  by  the  president  of  a  coal  company  as 
to  demurrage  and  freight  Is  not  withm  his  Implied 
povere.  Farmers  Bank  of  Bucks  County  T.HcKee, 
SPa.318. 

The  presMent  with  the  oasbler  of  a  bank  cannot 
pledge  its  responsibility  for  their  own  individual 
engagement,  norlshiBasseattoamtsappropriation 
by  the  cashier  nny  protection  to  the  latter.  Austin 
v.  DanleJs.  4  De.iio,  209. 

Tbe  prertdent  of  railroad  company  cannot  bind 
It  to  pay  a  larger  salary  to  one  of  the  directors 
than  the  directors  have  voted.  Hodges  v.  Butland 
ftB.R.Co.»TtS20. 

The  president  of  a  railroad  company  may  bind  It 
by  accepting  a  conditional  subscription  to  Its  stock. 
Pittaburgb  ft  C.  R.  Co.  v.  Btewart,  il  Pa.  54. 

Tbe  president  ot  a  bank  cannot  bind  It  by  bis  re- 
ceipt for  money  to  be  Invested  In  bonds.  First 
Nat  Bank  of  Alteotown  v.  Boch,  8B  Pa.  324. 

And  in  an  action  on  a  written  contsaot  of  a  lum- 
ber company  it  was  conceded  that  tbe  president, 
who  was  tbe  general  agent  of  tbe  corporation,  had 
no  authority  as  such  to  execute  the  contract. 
Murray  v.  Nelson  Lumber  Co.  8  New  Eng.  Bep.  419, 
U3  Hoss-m 

Effect  of  erprem  protHgUma  to  Um(t  auOtarity. 

The  president  of  a  market  company  under  a  by- 
law giving  him  general  charge  and  direction  of  its 
business  cannot  exercise  powers  given  by  a  sepa- 
rate by-law  to  a  finance  company.  Twelfth  St. 
JIarket  Co.  v.  Jackson,  m  Pa.  20Q. 

Tbe  president  of  a  coy>oratIon  cannot  act  alone 
tn  the  matter  of  a  contract  as  to  whicb  be  1b  ap- 
pointed one  of  a  committee  of  tbrec  Third  Ave. 
B.  Co.  V,  Ebllng.  12  Itely,  09. 

The  president  of  a  manufacturing  corporation 
wbosebuslnesa  Is  according  to  Its  articles  to  be  man- 
aged by  ttie  trustees  has  no  power  to  bind  it  In  tbe 
purchase  of  goods  required  in  Its  business.  Wester- 
Itekl  V.  Badde,  7  Daly.  826. 

Where  ttie  charter  of  a  bank  requires  on  act  of 
tbe  board  to  moke  discounts  the  l>oard  cannot  con- 
fer that  power  on  tbe  president.  Percy  r.  Millau- 
don,  S  La.  SB. 

So  where  an  act  of  incorporation  provided  that 
there  should  he  thirteen  directors,  of  whom  a  ma- 
Jority  ahouM  be  a  quorum  for  Its  business,  but  tlut 
ordinary  disoountB  may  l>e  made  by  the  presldMit 
and  four  dlreetora,  be  cannot  act  without  tbe  speo- 
illed  number  of  directors.  Uanderson  Commer- 
oial  Bank.  S8  Pa.  819. 

Tbe  prealdeat  of  a  lallraad  eompany*  who  with 
14  URA. 


certain  direoton  is  givu  express  antkority  to  make 
a  contract,  hu  no  Implied  autbcaltgr  to  modify  IL 
Western  B.  Co.  v.  Bfvne,  U  Hun.  US.  See  sIbd 
infra.  Crump  t.  United  States  Hln.  Co.  7  Giattaiii. 
60  Am.  Deo.  126. 

.As  to  hornHvlnirnioMif. 

Tbe  president  of  an  Insurance  company  has  no 
implied  authori^  to  borrow  money  on  behalf  of 
the  company.  Life  ft  P.  Ins.  Co.  v.  Sfeelianlcs  F. 
Ins.  00.7  Wend.  at. 

The  pietident  of  a  savings  bank,  who  bos  author- 
ity to  carry  on  its  general  business,  is  not  thereby 
authorized  to  borrow  money  In  behalf  of  the  insti- 
tution, fifth  Ward  Bav.  Bank  v.  First  Nat.  Bank. 
1  Cent.  Bep.  438. 47  N.J.L.367. 

But  the  president  of  a  oorporation  who  has  the 
general  if  not  exclusive  control  of  Its  finances,  and 
tela  the  frequent  habitof  borrowing  money  for  its 
business,  had  implied  authority  to  bind  the  com- 
pany for  borroweJ  mon^,  Kraft  T.Reeman  P. 
*Pub.A8B0.87N.T.6S8. 

Ab  to  drawing  or  paying  ehvtka. 

Tbe  preoideot  of  a  oorporation  has  no  implied 
power  as  such  to  draw  cbecksfor  moneys  in  a  bank 
In  the  name  of  the  company,  unless  it  Is  given  by 
an  establl^ed  usage  of  the  place.  Fulton  Bank  v. 
New  York  k  S.  Oanal  Co.  4  Paige.  1S7, 8  L.  ed.  372. 

The  president  of  a  bank  has  authority  to  draw 
checks  when  tbe  cashier  ia  abeent,  although  there 
Is  a  temporary  cashier  present.  Ntfffer  r.  Enox- 
Tille  Bank.  1  Head,  U62. 

The  president  cannot  auttiorlze  tbe  cashier  ot  a 
bank  to  pay  checks  to  one  who  baa  no  ^leposic  Id 
the  bonk  but  has  a  claim  against  the  president,  un- 
less the  directors  have  given  aatbority  to  do  so. 
Dowd  V.  Stephenson,  lOB  N.  a  467. 

jIs  to  iaoMno  notes. 

The  president  of  an  insurance  company  has  no 
implied  power  to  make  a  note  for  the  oorporation. 
Bacon  v.  Misslsalppi  Ins.  Co.  31  Miss.  116. 

Nor  to  make  an  aooommodation  IndotsemenU 
.£tna  Nat.|fiaok  v.  Cbarter  Oak  L.  Ins.  Co.  fiOOonn. 
167. 

The  presIdeDt  and  secretary  of  a  mining  com- 
pany tiave  no  implied  autbori^  to  make  a  promis- 
sory note  for  the  oorporation.  HoCuUongh  v.. 
Hobs,  6  Denio,  fi67. 

A  note  signed  by  the  president  and  secretary  of 
a  religious  corpoiatlon  will  not  bind  the  corpora- 
tion without  proof  of  authority  to  make  it.  Peo- 
ple's Bank  V.  St.  Anthony's  B.  C.  Church,  108  N.  Y. 

m. 

But  under  a  vote  giving  him  full  oontrol  of  tbe 
business  tbe  president  of  a  manufootoriDg  buslneiw 
may  purobase  materials  and  give  the  note  of  tbe 
oorporation  for  borrowed  money.  Castle  v.  Belfast 
Foundry  Oo-7J!  He.  lOT. 

So  the  president  of  a  corporation  engaged  in  (be 
tiuslness  of  buying  and  soling  maoblnery,  who  le 
authorised  by  by-laws  to  transact  Its  ordinary 
business  without  consulting  the  directors,  has  au- 
thority to  buy  machinery  for  tbe  omvoratioo  anil 
give  its  promissory  note  therefor.  Slebe  v.  Joshua 
Hendy  Hach.  Works,  86  C*l.  860. 

And  the  president  who  Issnperlntendentand  gen- 
eral agent  of  a  miU  and  Inmbev  enapany.  clothpi) 
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agaiDBi  tbeir  ob^Uoo,  the  defendants  ex- 
c«pied. 

Matn.  C.  W.  HoUt  md  Z.  S.  Arnold 
for  plaintiffs. 
Mr.  OeoTM  B.  French*  for  defendant: 
The  impliea  ponera  of  the  pmideDt  of  a 
corporation  depud  od  the  natnn  of  the  com- 
pmy'-t  buriiMas,  and  the  raeaaiwe  of  authority 
aelegalcd  to  bim  by  the  board  of  directors. 


It  see  ma  that  a  preaideot  has  no  greater  pow- 
ers, by  virtue  of  bis  office  merely,  than  any 
otber  director  of  the  company,  except  ttiat  bie 
is  presidiBg  offlrer  at  meetiocs  of  the  board. 

Moranetz,  Priv.  Corp.  g 

fViHn  bis  men  <^aal  atation,  he  baa  no 
more  control  over  the  corporate  property  and 
funds  tbon  any  other  dkector. 
'  Titut  V.  Cativ  d  F.  H.  Co.  87  N.  J.  L.  M; 


with  all  lawfal  power  to  oarrr  on  its  burinees,  may 
sire  notes  for  m  amount  paid  at  bJs  request  to 
sare  tbe  owporatlon  from  a  law-suit.  Beelejr  t. 
Ban  Job6  Independent  X.  *  L.  Oo.  M  Osl.  S. 

Zb  trantfer  ntgotiaJiU  paper. 

ne  lnd<»sementof  notes  Is  not  wlthlD  t3ie  power 
of  fbe  president  of  a  oorporatlon  under  by-laws 
merely  conferring  power  to  preside  at  meetlnm  of 
tbe  board  of  tmsteea.  Fifth  Nat.  Bank  of  Provl- 
dmoe  r.  Narassa  Ptaospliate  O0.8  K.  Y.Snpp.  L 

Tbe  preetdent  of  a  bank  has  no  authority  as  suoh 
to  sell  notes  belonglnfr  to  the  iMnk.  Hrst  Nat. 
Bank  of  Oentrai  City  v.  Luoaa,  Zl  Neb.  ZM. 

The  president  of  an  Insunnoe  oompany  cannot 
Indorse  Its  notes  wtcbDutaothorl^expresBlygtTen 
or  Implied  from  habitual  exercise  tbeieof.  Marine 
Bank  t.  Clements,  3  Boew.  000. 

The  preeideot  of  an  Insuraoce  company  Is  pre- 
sumed to  bare  authority  to  Indorse  its  notes  where 
ft  Is  the  usual  custom  of  the  corporatloa  to  tmos- 
fer  its  notes  by  his  mere  Indorsement.  Clark  v. 
TItcomb,  18  Barb.  Ul;  Soott  r.  Jidinson,  ft  Bosw. 
S18. 

By-laws  authorising  the  president  of  an  Imuranoe 
company  to  adjust  and  pay  fosses  glTe  blm  power 
to  transfer  and  dispose  of  tta  funds  Inoludlng  oe- 
irotlable  paper  for  that  purpose.  Baker  t.  Cotter, 
4fiHe.236. 

80  tbe  president  of  a  mutual  insurance  oompany, 
who  is  authorited  by  the  by-laws  to  make  oon- 
traots  and  transact  the  ordinary  business  of  the 
company,  may  transfer  a  premium  note  without  a 
previous  resolution  of  the  board  of  directors- 
Howland  v.  Hyer.  8  N.  Y.  £00,  affirming  Aspln- 
wall  V.  UeyBt,  t  Sandf.  180;  Chryl  t.  HcElratb,  8 
Sandf.  in. 

Under  a  resolution  for  the  tale  of  bonds  at  a  cer- 
tain price,  ttie  president  of  a  nllroad  company 
has  no  power  to  loan  them.  Seoond  Ave.  E.  Co.  v. 
Mehrbaeh,  17  Jones  ft  8.  tK, 

A  general  power  to  the  president  of  a  corpora- 
tion to  tmrrow  money  Includes  authority  to  trans- 
fer the  ordinary  securities  suoh  as  bonds  for  the 
■urn  borrowed.  Hatch  v.  Ooddington,  96  0.  S.  4S, 
M  Led.  830. 

See  also  tnfrtt  as  to  vice-president. 

The  preeideot  of  a  nllroad  company  may  be  au- 
thorised by  resolatlon  or  by  habit  and  course  of 
business  to  transfer  its  negotiable  paper.  Mitchell 
v.  Deeds,     HI.  fl6, 9B  Am.  Dec.  fl8L 

9o  he  has  the  right  to  Indorse  and  assign  not«s 
and  mortgagee  given  to  It  to  aid  in  Its  oonstruo- 
tlon,  where  be  to  theflnanoial  agent  of  the  com* 
pany  to  make  ocgotlationa  of  its  asset!  to  raise 
money.  Irwin  v.  Bailey,  8  Biss.  SS3. 

ffmptoifmetit  of  agenU. 

See  also  infra  as  to  vkse-prealdent, 

Tbe  preeideot  and  secretary  of  a  cattle  and  land 
rompiinj-.under  authority  to  purchase  ranches  with 
the  hones  and  stock  thereon,  have  power  to  give 
stock  of  the  company  as  a  commission  for  procur- 
Ing  a  loan  to  make  such  purchase.  Arapahoe  0.  ft 
L.  Co.  v.  Stevens,  18  Colo.  KM. 

The  president,  who  Is  the  general  manager  of  a 
coal  and  mmlng  company,  the  buslnees  of  which 
was  mining,  shipping  and  selling  ooal,  to  presumed 
to  liave  authority  to  create  an  agency  for  tlie  tale 
14  L.  K.  A. 


of  the  coal.  Lee  r.  nttabnnft  Ooal  ftMn.  Oo.  8S 
How.  Pr.  878. 

The  president  of  a  mining  oompany,  who  Is  per- 
mitted for  years  to  hold  himself  out  to  tbe  worid 
as  tbe  general  manager  and  director  of  Its  busi- 
ness. Ins  authority  to  appoint  an  agent  for  tbe 
sale  of  coal  at  a  dirtanoe  from  the  company^  bead-' 
quarters  and  give  blm  authority  to  Indorse  paper 
taken  on  the  sale  of  ooal  as  an  agent  of  tbe  com- 
pany. Marine  Dank  v.  Butler  Colliery  Company, 
aN.Y.aR.8t9. 

Tbe  prestdent  of  a  bank  has  fmpUed  aatborltj 
toagree  that  a  oeriain  person  shall  as  agent  re- 
ceive payment  of  a  note  at  another  plaoe^an  that 
designated  In  tbe  note.  Vilas  Nat.  Bank  v.  Strait, 
a  New  Eng.  Bap.  IB.  SS  VL  418. 

Tbe  acting  prealdent  of  a  railroad  oompany,  to 
whom  the  secretary  refers  a  broker  to  answer  an 
advertisement  tor  a  sale  of  old  rails,  has  presumed 
■  utbority  to  promise  commissions  on  ttaa  sale  thoce- 
of.  Northern  Cent.  R.  Co.  T.  Bastlan,  ISMd.  4U. 

But  the  preddeofe  of  a  railroad  company  baa  no 
ImpUed  authority  to  give  a  power  of  attorney  for 
tbe  sale  of  tta  bonds.  Titos  v.Oalro  ft  F.B.  Oa.tr 
N.J.I..aB. 

AMlotran^ertofproptrlif.  " 

The  president  of  a  manufacturing  corporatloa, 
wbo  under  authority  of  Its  by-laws  was  also  treas- 
urer and  general  superintendent  with  the  graeral 
supwvlslon  and  management  of  its  affairs  and 
power  to  make  all  contracts  except  when  othw. 
wise  provided  by  the  by-iawn,  has  power  to  asrign 
accounts  to  a  bank  as  collateral  security  for  exist- 
ing snd  future  Indebtedness.  Preston  Kat.  Bank 
V.  Qeo.  T.  Smith  MIddlloga  Purifier  Co.  8<  SHofa.  SSL 

But  the  preetdent  and  cashier  of  a  canal  and 
banking  company  whose  management  to  vested  In 
dlreotois  have  no  implied  authority  to  assign  tite 
choses  in  action  of  the  oorporatlon  to  a  creditor 
as  security  for  a  precedent  debt.  Hoytr.  Thomp- 
son. SN.  Y.820. 

The  president  of  a  railroad  oompany  has  as  such 
no  implied  authority  to  sell  and  dispose  of  Its  per- 
sonal property  Inpayment  of  Its  debts.  Walworth 
County  Bank  v.  Farmers  X<oan  ft  T.  Co.  14  Wis.  StS. 

The  president  of  a  mining  oompany  cannot  bind 
it  in  roepect  to  tbe  sale  of  stock  which  has  been  df- 
rected  to  be  sold  by  an  agent.  Crump  v.  Dotted 
States  MlD.  Co.  7  Oratt.  862,  SO  Am.  Deo.  118. 

The  president  of  a  bank  has  no  Implied  power  to 
aellasafe.  Aaberv.  Button.Sl  Kao.m 

A  conveyance  of  land  for  the  benefit  of  creditors 
cannot  be  made  by  the  president  on  behalf  of  a 
bank  wltbout  express  authority.  MoKeag  v.  Col- 
lins, 2  West.  Bep.  ttV,  87  Ho.  184. 

Under  by-laws  providing  that  tbe  preeideot  of  a 
corporation  shall  execute  leases  or  otber  instru- 
ments required  to  be  made  or  executed  by  au- 
thority of  the  iMiard,  he  has  no  power  to  make 
a  lease  or  an  agreement  for  a  lease  of  real  estate. 
Koch  V.  National  Union  Bldg.  Asso.  8&11I.  ftpp.  4HL 

Tbe  president  of  a  oanal  company  has  no  power 
as  such  to  purchase  or  sell  real  property.  Bltos  r. 
Kaweah  C.  ft  1.  Co.  U  Cel.  608. 

The  preaideot  and  secretary  of  the  board  of  tms* 
tees  of  an  educatlooal  instltutkn  have  no  tmpUed 
power  to  make  a  deed  of  lis  real  eatate.  Hott  v. 
DanvllleSemlDair.lttllLMB.  _ 
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Walwofth  County  Bank  v.  Farmera  L.  A  T.  Co. 
14  Wia.  83.V 

Tlie  ease  of  SnuYA  T.fi^tfA,  63111. 488, ctted 
l)j  plaintiff,  comes  from  tbe  8iatc  of  lllinolB, 
wliich  is  solitary  and  alone  in  its  aBOOUDce- 
jneDt  OD  this  matter. 

Cook.  Stock  &  Stockholders,  §  714. 

In  tills  Slate,  the  togaLhead  of  the  oon>ont> 
lioo  i>  tile  boira  of  directMS.  by  atatote. 


Gen.  lawa,  chjip.  148^  I  &  .  .~ 

Vboerer  contracts  with  Che  president  stands 
charffjed  with  the  knowledge  that,  saTipg  to 
preside,  his  duties  are  conflned  to  those  things 
spedtted  by  Uie  by-laws,  votes  of  tbe  directott, 
and  to  such  matters  as  Ir^  usage  and  knowle^ 
the  directors  bave  sanctioned. 

The  only  aoucce  of  knowledge  of  the  presi- 
dent's authority,  outside  of  presiding,  at  meet- 


TbepKcidentaailcwibierof  abenkliave  as  such 
no  power  to  execute  a  mortsage  or  conveyance  of 
Iia  real  estate.  Lengett  v.  Neir  Jeraer  Ufg.  k  Bks:. 
Oo.lN.J.Bq.6CL 

But  where  the  resolution  of  a  derelopmeat  oom- 
pan7  gave  ttie  preeldent  power  to  txmvBy  town 
lotatCparohaseis  at  bis  dlsorettoa  **  be  was  an- 
tbortedtoiBakfl  a  oonreyanoe  as  a  doiwlkMi  tor 
MuntjbiiQdliiBB.  State  v.CUeiiD,UNer.  81. 

At  to  mortgacea, 

A  tar-law  etlTtn«  the  president  of  a  reltroad  oom- 
Tany  power  to  aot  as  its  businees  and  flnaaolal 
agent  does  not  authorise  hfm  to  mortffage  a  !ooo- 
motive  to  secure  a  corporate  debt.  Luse  t.  Isth- 
moB  Transit  Rj.  Co.  t  Or.  ISft. 

Hw  president,  who  le  also  treasurer  and  general 
manager  of  a  manuCaoturlng  oompanri  ban  no  Im- 
plied BUlborlij'  to  mortgago  all  the  petsonal  prop- 
«rt  J  of  the  oorporation,  lUtbou^  be  owned  nearly 
all  the  stock.  Bngiand  r.  Dearborn,  S  Kew  Eng. 
Sep.  sen,  lU  Haas.  BOO. 

A  mortgage  of  all  the  personal  property  of  a  oor- 
poiatloo  except  its  book  aooounts  to  secure  pay- 
ment of  a  pre-existtng  debt  ta  not  wltbln  the  hn- 
pHed  powers  of  tbe  presfdent  and  treasurer  without 
authority  of  the  directors.  England  r.  Dearborn, 
«New  Bng.  Bep.  697, 141  Mass.  MO. 

But  the  authority  of  the  president  of  a  manufac- 
turing corporation  to  execute  a  mortgage  may  be 
Inferred  from  tbe  conduct  or  acquiescence  of  the 
directors.  Sherman  v.  ViuA,  96  Mass.  69. 

A  reeolotlon  authorliitng  the  president  and  sec- 
retary of  a  mlningoorapanr  to  borrow  money  on  a 
mortgage  to  pay  debts  will  not  authorise  them  to 
make  a  mortgage  to  the  president  to  pay  claims 
against  tbe  company  which  had  been  bought  tiy 
his  firm.  Davis  Book  Creek.  L.  F.  ft  H.  Go.  So 
Ca).  8M,  8S  Am.  Bep.  40. 

A  mortgage  executed  by  the  president  and  secre- 
tary  at  a  mining  company-  without  a  reeolutlon  of 
tbe  board  of  directors,  though  ratified  tbe  hold- 
ers of  two  thirds  of  the  stock,  to  void  under  a  stat- 
ute proTidiog  that  the  powers  of  a  corporation 
must  be  exercised  and  Its  property  controlled  by  a 
board  of  dtreetors,  and  the  decWonoCBOuJorlty 
-duly  aaembled  shall  be  valid  as  a  corporate  act. 
AHaSavarliln.  do.  r.  Alta  ?laoer  lUa.  Go.  78  Cal. 

Am  to  odmiwiofu  and  repruentatUms. 

Tbe  admMons  of  tbe  president  ot  a  bank  cannot 
•create  a  liability  against  it.  Henry  r.  Northern 
Bank  of  Ala.  63  Ala.  SST. 

TbepreaidMikof  attank  baa  nolmpUed  power  to 
Wnd  It  br  admMons  so  as  to  release  the  maker  of 
anotefmn  his  legal  responsibility  to  the  bank. 
Hodge  r.  Richmond  First  Nat.  Bank,  SOratt.  51. 

But  the  admfaBkm  of  tbe  president  of  a  oorpora- 
tkm,  who  manages  Hs  buslnen  affairs,  ss  to  tbe 
aogrocliw  of  an  aoeonnt  and  his  promtoetopv 
It  are  btodtag  on  the  onpcnmtlon.  DobMas  v. 
Pyroliislto  Manganese  Co.  75  Ga.  460. 

Tbe  admission  of  the  presMeat  of  a  railroad  oom- 
pany  atlts  main  oIBoe  on  refusing  to  pay  a  olaini 
upon  a  oontraet  whtoh  he  h«d  power  to  make  may 
benvcardedaswltfalntbe  soope  of  his  antboclly. 
'Chicago,  &  ft  Q.  B.  Go.  T.  Ootaman,  UIIL 9T. 

The  nre«ident  of  a  railroad  oompaog  has  pre* 
14  L.  R.  A. 


aumptire  authority  to  make  representations  as  to 
the  location  of  tbe  propoaed  Hue  to  persons  who 
areaakedtowtoa  tax  for  ito  benettt.  Curry 
Daoator  Ooanty,  tt  Iowa.  7L 

Am  to  settlement  or  surrender  of  obtlms. 

Tbe  promise  of  the  president  of  a  mining  com- 
pany to  p«y  money  borrowed  by  Its  superintend- 
ent was  conceded  not  to  bind  the  corporation. 
ITDion  Gold  Mln.  Co.  t.  Bocky  Mountain  Nat. 
Bank,St}olo.lWl. 

The  president  of  a  loan  and  truat  company  has 
presumptive  power  to  settle  with  anageat  who  has 
been  employed  for  many  years  In  whlob  he  tkas 
dealtwlth  the  president  alone.  Farmers  Loan  ft 
T.  Co.  V.  Mann,  4  Robt.  356. 

Tbe  president  of  a  bank  has  as  such  no  power  to 
make  an  accord  and  satisfaction.  First  Nat.  Bank 
of  Wellsburg  v.  Kimberlanda,  10  W.  Va.  678. 

But  under  ordinary  drcumstanoes  he  has  power 
to  receive  payment  of  a  note  or  of  a  Judgment  re- 
covered upon  It  on  behalf  of  tbe  bank  and  give  a 
aattafaotlon  of  such  Judgment.  Booth  Farmws 
ft  H.  Nat.  Bank,  GO  N.  Y.  886, 

The  president  of  a  quarry  company,  who  U  In  tbe 
habit  of  making  sales  and  ooUeotiona,  may  satisfy 
a  detrt  by  taking  a  note  payable  to  him  "or  order" 
In  "full  satisfaction."  Dougher^  r.  Hunter,  M 
Pa.  SBO. 

Tbe  refusal  of  tbe  president  of  a  mining  oorpo- 
ration  to  accept  a  tender  of  money  at  the  olBoe  of 
the  company  during  business  hours  la  ^eact  of  the 
corporation.  Mitchell  t.  Termont  Copper  Uln. 
Oo.  «7  N.  Y.  880. 

The  president,  who  Is  also  the  superintendent  of 
a  corporation,  with  powor  to  buy  and  sell  material 
and  make  aU  contracts  for  tbe  same  and  for  work, 
has  authority  to  make  a  vaUd  release  of  a  contract 
for  the  sale  of  Its  manufeoturee.  Indianapolis 
Boiling  Hill  Co.  St.  Louis,  Ft.  8.  ft  W.  B.  Co.  UO 
U.S.S50,8OL.ed.«8». 

But  unrestricted  authority  to  the  president  and 
cashier  of  a  bank  to  do  Its  business  does  not  include 
power  to  surrender  a  note  owned  by  tbe  tMink  for 
an  indlTldual  debt  of  <me  of  ttiem.  Rhodes  v. 
Webb,  U  Minn.  M. 

And  ao  agreement  by  them  that  tbe  Indoiser  of  a 
note  shall  not  be  liable  upon  It  to  the  bank  does 
not  bind  the  bank.  Bankof  UnltedStatear.Dunn, 
31 U.  8. «  Pet.  61. 8  L.  ed.  8181 

Ntnr  has  the  president  of  a  bank  any  authority 
to  promise  that  the  maker  of  paperr  which  he  dis- 
counts need  not  pay  it,  ortbat  the  bank  will  not 
unforoe  It  against  him,  First  Nat.  Bank  of  White- 
hall V.  Tisdale.  18  Hun,  VA. 

Neither  has  tbe  preetdent  of  an  Insurance  oom- 
pany  any  power  to  agm  that  a  premium  noto 
shall  be  surrendered  at  maturity.  Brouwor  r. 
Appleby.  1  Sandf.  168. 

But  the  president  of  a  bank  lahiog  a  new  note  m 
settiement  of  matured  paper  aola  within  the  ap- 
parent soope  ot  bis  autboHty  ao  as  to  Mod  tbe 
bank.  Oake  T.  Pottsvllle  Bank,  8  Cent  Bep.  3St, 
tifl  Fa.  2M. 

And  Uie  preMdent  of  an  Insurance  corporation 
haa  power  to  extnnd  tbe  time  for  redemption  on 
foreclosure  of  a  mortgage  upon  propraty  In  a 
■ttate  distant  from  tiie  oompany^  beadquartars. 
anlfm  Umt,  L.  lofc  On  t.  Whlta.  IM  UL  CT. 


Digitized  by 


Google 


MO  Kbit  HuiFaKnn 

ings,  was  In  the  I^-Uwb,  and  tbe  voles  of  the 
dlR«ton. 

The  evtdeDCe  was  coDipeteot  as  in  harmODy 
with  Geo.  Laws,  cbap.  146,  g  S,  and  even 
though  it  had  limiteo  the  maoaicemrat  more 
than  the  geofrat  law.  tt  might  have  been  com- 
petent as  one  piece  of  erideoce.  not  controlling, 
to  be  given  to  (he  jury  with  proper  qualiflca- 
lioos  in  the  inatrucliona. 

Mahan^Min.  Co,  v.  An^OUifomia  Bank, 
104  U.  B.  198.  26  L.  ed.  707;  Commeretat  Mut 


Tbe  prceidtmt  of  rd  inauranoe  company  has 
power  to  bind  it  Id  valvlnir  conditions  In  a  poller. 
Hayner  v,  Ani«4can  Popular  L.  Ins.  Co.  8  Joneaft 
8.»6. 

But  under  r  statute  prorldlnt  that  he  with  one 
tblrd  of  the  directors  shall  constitute  a  quorum 
and  tranaaot  buglDees,  tie  bas  no  power  to  dispense 
with  tbe  preliminary  proofs  of  loss.  Dawes  v. 
North  River  Ins.  Oo.  7  Cow.  4SS. 

Tbe  president  and  secretary  of  a  hydrauUo  com- 
pany have  authority  to  a^ree  for  tbe  corporation 
oo  an  arbitratton  as  to  damagea  for  tiie  flowase  of 
land  by  lla  dam.  Fltoh  v.  Oonstantloe  Hydcaulio 
Oo.MHloli.7i. 

Ab  to  Uttgatton  and  empIoiFiNeiit  of  attomeiia. 

In  tbe  absence  of  proof  to  the  contrary,  tt  must 
be  assumed  that  the  president  of  a  bank  was  duly 
authorized  to  Institute  mnA  carry  on  almal  pro- 
oeodlniT  to  enforce  a  claim  of  the  bank,  llnmford 
V.  Hawkins,  5  Denlo,  SU. 

Tbe  president  of  a  numufacturlngr  company, 
wbo  to  also  a  trustee,  may  brlnir  an  action  In  the 
name  of  the  company  without  authority  of  tbe 
board  ot  trustees,  to  prevent  or  obtain  an  aceuunt- 
tn$i  for  the  conversion  of  corporate  funds  by  a  ma- 
jority of  tbe  trnstoea.  Beoamier  Mfv.  Oo.  v.  Sey- 
mour, ft  N.  Y.  Hupp.  MB. 

Tbe  prerideut  of  a  water  company  has  authority 
to  Institute  B  suit  for  an  Injunction  a^inst  tbe  use 
of  water  betonglnir  to  the  company.  Reno  Water 
Co.  V.  Leete.  17  Nev.  SOO. 

Tbe  presMeot  of  an  oU  and  land  oompany,  dolag 
a  larireamouDtof  bushienin  which  frequent  lltl> 
gatlona  are  neoeasary,  has  Implied  authority  to 
employ  counsel  to  obtain  a  writ  of  error  from  a 
Judgment  against  tbe  corftoratton  and  idsotodis- 
mlsB  such  writ  of  error.  Colman  v.  West  Vlrglala 
0.  *  O,  L.  Oo.  »W.iVa.  14«. 

On  the  otiior  hand.  It  is  held  that  the  president 
of  B  manufacturing  company  has  no  authority  aa 
sucb  to  oommenoe  on  action  In  tbe  name  of  tbe 
corporation.  Aabudot  Utg.  Oo.  t.  Hatrti.  1  Cash. 
607. 

like  preslilent  of  a  corporation  (Infant  asylum), 
who'ls  shown  to  control  litigation  of  tbe  corpora- 
tion, baspowertoemployanattoneyfortbecom- 
peny.  Potter  T.  New  York  Infant  AQrlnm,4iHitn, 

an. 

Vlie  employnient  of  an  attorney  Iqr  tbe  presideot 
ofa  bank  waa  held  aufllolent  without  any  formal 
reeolotioD  of  tbe  board  of  directors,  where  the 
court  was  satisfied  that  the  directors  must  have 
been  aware  of  tbe  prooeedinga  taken  by  tbe  attor> 
ney.  Amotean  Ina.  On.  v.  Oakley,  9  Fade,  M,  4 
L.  ed.  TW,  K  Am.  Deo.  SSL 

Tbe  employment  of  attorneys  for  •  corporation 
is  within  tbe  power  irlven  to  Its  iirestdent  by  by- 
laws making  u  bis  duty  to  exercise  a  general  su- 
pervision over  lla  entire  tnisiDess,  opd  providing 
that  all  the  property  of  tbe  company  aball  be  un- 
der bts  control.  Wether  bee  v.  Pitob.  4  West.  Ben. 
a»,  117  III.  67. 

The  president  of  a  railroad  oompany  can  bind  It 
hv  employing  attorneys  Without  any  santtnot  un> 
14  L.  R  A. 


SuntBia  OouBt.  Nov., 

M.  Int.  Oo.  T.  Union  Mut.  In*.  Oo.  ot  K  KM 
U.  8.  19  How.  m.  16  L.  ed.  08H. 

The  powers  of  a  corporation  shall  be  exet- 
dsed  In  the  manner  i»DVkled  bj  Gen.  Laws, 
chap.  146.  g  8. 

Charlttlovn  Boot  A  Bhm  Oo.  v.  DtMimerf, 
60  N.  H.  65. 

It  mast  be  shown,  moreorer,  tli^  tbe  buri- 
ness  has  been  actually  oonflded  to  an  tffloerby 
vote  or  well  recognixed  naage. 

Oodueho  Nat.  Bank  v.  BaAOt,  61 N.  H.  ISl. 


der  seal  or  other  formal  action  by  the  dlrectorj* 
Davis  V.  MempUs  City  B,  Co.  21  Fed.  Rep.  883; 

On  the  other  band.  It  bos  been  held  tiMt  tbe  presU 
dmt  of  a  cemetery  assoolatlon  cannot,  without 
authority  of  tbe  board  of  directors,  emptoy  an  at- 
torney to  relieve  tbe  corporation  by  legal  proceed- 
ings from  tbe  payment  of  a  drainage  tax.  Bright 
V.  Hetatrie  Cemcrtery  Asso.  38  La.  Ann.  68. 

And  the  prestdeot  of  a  savings  bank  ooonotau- 
thorlxo  an  attorney  to  aooept  service  on  tbe  bank 
when  tlie  corporation  to  accustomed  to  appoint  ot- 
torneya  by  vote  of  tbe  directors.  Bridgeport  Sav. 
Bank  V.  Bldredge,  88  Ooon.  SS8. 

The  president  of  a  bank  in  employing  an  agent 
to  bring  suit  upon  a  diaf  t  deposited  with  the  bank 
for  collection  is  not  tbe  agent  of  his  own  bank  so 
as  to  render  it  liable  to  sucb  attorney  for  false 
representations  of  the  presldooL  Ryan  v.  Uanu- 
feuturerB  &  H.  Dank,  9  Daly,  806. 

The  president  of  a  corporation  has  not  implied 
autborlty  to  confess  Judgment  against  it  or  exooule 
a  warrant  of  attorney  empowering  another  so  to 
do.  JoUet  Electric  L.  &  P.  Co.  v.  logalls,  28  IlL 
App.  45:  Stokes  v.  New  Jeney  Pottery  Co.  4S  N.  J. 
L.  S37:  Thew  v.  Porcelain  Mfg.  Oo.  6  S.  C.  41&. 

Neither  bara  the  president  and  treasurer  to- 
gether. Adams  v.  Cross  Wood  Print.  Co.  71  111. 
App.  23Z. 

But  In  one  case  It  waa  bold  that  tbe  president  of 
a  mining  company  being  the  proper  petson  on 
whom  to  serve  process  and  to  defend  an  actJon 
might  ooDfeee  Judgment  therein  wiiere  Itwascom- 
menced  by  process.  Chamberllo  v.  Mammotli  lUn. 
Co.  20  Ho.  M. 

In  a  later  case  in  the  same  State  a  Judgment  oon- 
feased  on  a  note  by  tbe  presideot  of  a  corporation 
without  servtoe  of  proosaa  and  without  statlog  the 
consideration  was  said  to  be  void,  but  with  oat 
stating  the  reason.  HoHurtay  v.  St,  Look  HXi 
llfg.Co.33Mo.8n. 

Ftecpnetfileat. 
mie  vice-president  of  a  oorporatlonnay  aatoD 
tbe  death  of  tbe  president,  slthough  tbe  law  docs 
not  expressly  provide  for  any  vice-president,  Imt 
meotloDS  simply  a  president  and  other  ofDoet*. 
Colman  V.  West  Virginia  O.  *  O.  L.  Co.  15  W.  Ta. 
148. 

Tbe  vloe-ptesldeot  of  a  oorporatfon  may  aot  aa 
iwesident  in  aigalng  a  deed  if  there  to  nopreaMont. 
Smith  V.  Smttb, «  IlL  488. 

The  vioe-preaident  of  a  corporation  baa  no  Im- 
plied power  to  appoint  agrals  to  iHCOteot  Ms  lands 
or  to  sell  ito  lands  and  timbw.  Cbieago  ft  N.  W.  B. 
Oo.  V.  Jsmea,  28  Wis.  IM. 

But  where  he  baa  for  yean  been  In  the  babit  of 
appointing  local  ooents  to  look  after  Us  timber 
lands  be  may  be  presumad  to  have  anlboritr  to 
appoint  such  an  agent.  Chtoaso  ft  N.  W.  B.  Oo^  v. 
Jaroea,  24  Wis.  388. 

Tbe  vic6>presldent  of  a  bank  authcriwd  to  pay 
its  debta  sod  give  security  tot  snob  debts,  whsn 
autboriaed  by  law.  has  i>oweK  to  tun  over  ooUatar- 
al  seouritiM  to  a  county  treasurer  as  seoorliy  for  a 
deposit  of  pnUlo  asonsys.  Hisliavda  v.  Oseaola,  1» 
Iowa.  701.  &  A.  B. 
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Bled||«tt>     deHTcred  the  optnloo  of  ttie 

court: 

The  {datntUb  hvn  no  i^tmnd  of  complaint, 
for,  even  if  the  tiy-lawB  were  Improperly  ad- 
initt«d  ^or  the  purpose  of  showuig  that  the 
pTPflldent  had  no  power  to  make  contracts  in 
Its  liebalf  without  the  sanction  of  the  directors, 
it  does  not  sbow  aufflcient  cause  for  setting 
aside  the  verdict.  The  evidence  for  the  plain- 
tiffs  simply  tended  to  show  that  they  were  em* 
ployed  Of  the  president  to  prepare  plans  and 
speclScatlons  for  the  proposed  armory,  and 
that  be  assumed  to  act  for  the  corpormtion,  but 
there  was  no  erldence  that  the  corporation  In 
any  way  atrttwrized  him  to  procure  such  plans 
and  specifications,  nor  was  there  any  evidence 
of  such  autborl^  on  his  part  from  any  source 
unless  it  couhl  be  implied  from  bisofflce.  But 
no  aucli  authority  Is  incident  totheofflce.  The 
directors,  amd  not  the  president,  have  the  pow- 
ers of  the  corporation,  and  e^rclse  an  orig- 
inal, rather  than  a  delegated,  authority;  and 
the  president  has  no  Implied  authority,  as  such, 
to  act  as  the  agent  of  the  corporation,  but, 
Hke  other  agents,  he  must  derive  his  power 


fnnu  the  hoard  of  directors,  or  from  the  cor- 
pontton.  Qen.  Laws,  chap.  148,  S  8:  MtrrOl 
V.  Botlon  a  M.  H.  Cb.  W  H.  68;  OharUt- 
town  Bo9t  ^  Shoe  Co.  t.  Dmamore,  60  N.  H. 
85,  86;  Qooiapeei  v.  East  Baddam  Bank,  23 
Conn.  08O-S58:  Mafione  v.  ManeheMer  A  h.  R. 
Corp.  Ill  Mass.  76;  Wmiworth  C^untp  Bank  v. 
Farmen  L.  4s  T.  Co.  U  Wis.  825:  7V<M  T. 
Onrv  <ft  7*.  A.  Cb;  87  N.  J.  L.  98, 109;  BurriU 
T.  Xahant  Bank,  8  Met.  168;  Mt.  BterUng 
Tump.  B.  Oo.  T.  LoonM,  I  Met.  (Ey.)  600; 
Pierce,  Baftroads.  8»-M:  3  Honweti,  Prlv. 
Corp.  g  587}  Cook,  Stock  &  StockhokleM, 
§716. 

The  by-law  put  tn  evidence  was  thprefore 
but  the  statement  of  the  general  rule  of  law 
wbidi  obtains  in  such  cases,  and,  if  wnnRly 
admitted,  it  is  not  sn»ce|Aib1e  of  peroepiloa 
how  the  verdict  «rald  liave  been  Improperly 
iofloenced  or  tlie  plaiotlffii  In  any  manner  pr^ 
udiced  by  putting  In  evidence  precis«'Jy  wbHt 
the  Jury  must  have  been  Instructed  as  ourtter 
of  law  if  the  evidence  had  been  excluded. 

Bcteeptiont  overruled. 

Glsbrk*</'.,didnotsit;  (he  others  concurred. 


WISCONSIN  SUPREME  COITRT. 


F.  B.  ALLEN.  Bapt,, 
Wnilam  A.  WEBER  ot  at.,  Appts. 


.wis.. 


1.  A.  bovndivy  deaeribed  m  nnudBg 
"to  low-w»ter  mark,  thence  northerly 
■Ionic  tbe  low-wMer  mnrk**  of  a  poDd  or 
river,  fixes  that  mark  as  the  permanent  tiound- 
atr  end  does  not  oonver  any  land  betow  the 
water  mark. 

S.  A  otatnte  detiUuiny  »  stream  to  be 
navigable  cannot  atfect  tbe  exlatlos  rights  of 
Indlvklusls  as  fixed  by  their  deeds. 

S*  That  the  object  of  the  pnrchaee  of  a 
•trip  of  land  was  to  build  iee^bonees 
thereon  Gannot  affeot  ttie  oonstniotioo  of  the 
deed  So  as  to  extend  the  boandair  helow  low- 
watermaA  where  It  is  expresslr  Axed  bjr  the 
Isogiiageof  tbe  deed. 

4.  The  reeoryatlon  of  the  right  of  Bow- 
age  on  eonToyance  (tf  l«nd  bounded 
bjr  low- water  mark  sad  bordering  on  a  dam 
does  not  Imp!/  moj  eztensloo  of  tbe  boaodarr 
bdow  SDdi  OMrk  wbeie  tbete  Is  a  marvta  be- 
tween high  and  low  water  marks  to  which  the 
right  of  flowage  may  apply. 

(November  17. 18BI.) 

APPEAL  by  defendants  from  a  juilgroent  of 
the  Circuit  Court  for  Waukesha  County 
In  favorof  plaintiflF  in  an  action  brought  to 
enjoin  defendants  from  cutting  Ice  upon  a 
certain  pond  and  for  an  accountmg  of  profits 
realized  from  ice  cut  and  sold.  Affirmed. 
Tbe  facts  sufficiently  appear  in  Uie  opinion. 
Mmn.  Rjaa  *  Morton,  for  appellants: 


When  lands  conveyed  by  deed  extend  to  and 
cover  the  banks  of  a  navigable  stredm,  the 
presumption  is  ibat  tbe  Intention  was  to  con- 
vey all  of  the  rights  of  the  grantors  to  ttie  bed 
of  the  ttresm  to  the  center  thereof. 

Jones  V.  Patibone.  3  Wis.  80tf:  Wright  v. 
Bay,  U8  Wis.  260;  IHtibone  v.  HamiU"n.  40 
Wis.  402;  Kneeland  v.  Van  Vatkenhurffii,  46 
Wis.  487.  82  Am.  Rep.  719;  Norerota  v.  Orif- 
jUhB.  65  Wis.  699,  66  Am.  Rep.  648;  Dorwiton 
V.  Pain,  2  H.  Bl.  027,  2  Smith,  Lead.  Cas. 
4th  Am.  ed.  90;  Codman  v.  Evan*,  1  Allen, 
446;  Bay  City  Oaa  Light  Co.  v.  Indiutriat 
Work»,  28  Hich.  188. 

Even  if  Fox  River  was  not  a  navigable 
stream  it  does  not  change  the  rule  which  we 
contend  for  in  connection  with  navigable 
streams.  It  Is  held  that  a  grant  of  land 
bounded  by  a  non  navigsUe  stream  extends  to 
tbe  thread  of  the  stream. 

Norerou  v.  Cnffltha.  66  Wis.  699,  S6  Am. 
Rep.  642;  Ex  parte  Jennings,  6  Cow.  818,  18 
Am.  Dec.  447;  Gate  r.  Haight.  3  Wend.  685: 
Canal  Oomrt.  v.  PMpte,  6  Wend  448:  People 
V.  Canal  Appraisers,  18  Wend.  871:  Utarr  v. 
Child,  20  Wend.  152;  Walton  v.  Tip,  14  Barb. 
319;  Lowndes  v.  Die/Person,  84  Barb.  692;  Va- 
rick  V.  Smith,  6  False,  148,  8  L.  ed.  668,  88 
Am.  Dec.  417;  Ingraham  v.  Wilkinson,  4  Pick. 
269,  16  Am.  Dec.  842:  ffome  v.  Biehards,  4 
Call.  441,  2  Am.  Dec.  674. 

Tbe  appellants  had  the  right  to  use  the  river 
for  fishing,  fowling,  rowing,  skating,  cutting 
ice  for  use  or  sale. 

Wood  V.  Fowler,  36  Kan.  68S.  40  Am.  Rep. 
880;  Hittinger  v.  Eam($,  181  Haas.  689;  O'^ 
V.  SiHnkrauis,  181  Mass.  282;  BewOl  v.  Don^e, 
181  Mass.  474;  Peoples  lot  Co.  v.  Davenport . 


Nora— As  to  ownership  of  loe  In  Its  natural  1  As  to  effect  of  bounding  a  graat  of  Und  on  « 
state  on  tbe  river  or  pond  where  It  foraoed,  see  I  stream,  see  note  to  Chandaa  v.  MaekitVlsj  U  L. 
note  to  Brown  r.  Cunningham  (Iowa)  U  U  B.  A.  I R.  A.  ST. 


S88. 

14L.R.A. 
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148  Mass.  323;  Bnutaw  t.  BocJcport  lee  Co.  77 
Me.  100;  Woodman  v.  Pitman,  79  Me.  456,  1 
Am.  St.  Rep.  843;  State  Y.  Fiatm£mr.  88  Ind. 

408,  5  Am.  Rep.  834;  MiU  lUter  Wooien  Mfg. 
Co.  r.  Bmiih,  84  Codd.462;  Manhali  v.  Peter$, 
IS  How.  Pr.  218;  J/wr  t.  WhUaker.  S5  How. 
Pr.  8?«;  Higgim  Ktuterer,  41  Mich.  318,  33 
Am.  Itep.  160;  Peot^e  Ice  Co.  t.  The  Exeelnor, 
44  Mi«b.  :338, 88  Am.  Rep.  340;  Paine  t.  Woodt, 
108  Ma^.  178;  <Jage  v.  BteinkrausB.  181  Mass. 
223;  WaehingtoK  lee  Co.  r.  akoriaU,  101  111.46, 
40  Am.  R«>.  196. 

Mr.  C.  B.  ArmlB,  for  leapondent; 

It  fs  a  fact,  notwItbstandlDg  the  Act  of  the 
Leglnlature,  that  tbe  Fox  BItci  from  Wauke- 
sba  to  Wat«ford  is  not  a  navigable  stream  in 
tbe  true!  sense  of  that  term,  and  would  not 
during  much  of  the  year  float  a  birch-barfc 
caooe,  and  it  cannot  lie  presnmed  that  the  sole 
object  of  tbe  Ladslatute  was  to  interfere  with 
vested  rights  The  Legislature  caanot,  by  de- 
claring «  non-navigable  stream  uavigaUe,  de- 
vest prevfoiudy  acquired  rigfaia  wttboutcom- 
pensatiOD. 

Morgan  v.  King,  85  N.  T.  468,  01  Am.  Dec. 
5^,  and  cases  cited  in  note  to  same. 

The  ownership  of  lands  oo  tbe  bank  aod 
under  the  water  next  thereto,  may  be  several. 

Smith  v.  Pbrd,  48  Wis.  159. 

When  a  call  in  a  deed  carried  the  line  east 
to  Pioe  Creek;  thence  northeasterly  up  tbe 
west.bauk  of  Piue  Creek  to  the  place  of  begio- 
ninfr, — held  the  laud  conveyed  only  extended 
to  the  west  bank  of  the  creek  and  not  to  the 
middle  of  the  stream. 

JfHniAy  V.  C^tand,  51  L>wa,  515,  58  L>wa, 

409,  48  Am.  Rep.  118,  and  cases  there  cited. 
Une  whose  premises  aic  bounded  by  the 

bank  of  a  river  is  not  a  riparian  proprietor  and 
has  not  ibc  riehls  of  one. 

Oreene  v.  Nunnemacher,  36  Wis.  50. 

Bounds  along  or  to  a  bank  exclude  river 
bed. 

BaUey  v.  MeOormiek,  18  N.  T.  396;  Ptoplf 
V.  Maditon  County  Bupn.  125  III.  9. 

Conveyances  of  land  covered  by  a  mill-pond 
as  far  as  high-waler  mark  cover  all  of  Uie  bed 
overflowed. 

Jonea  v.  Parker,  99  N.  C.  18. 

A  non-navigable  inland  lake  is  the  subject  of 
private'  ownership,  and  when  it  so  owned 
neither  the  public  nor  an  owner  of  adjacent 
lands  whose  title  extends  only  to  the  margin 
thereof,  has  a  right  to  boat  theieou  or  to  t&e 
Ush  from  its  waters. 

Lembeck  v.  Nye,  8  L.  Jl.  A.  578,  47  Ohio  St. 
336. 

Where  in  the  conveyance  of  a  mill-lot  be- 
ginning, etc,  and  runuing  eastwardlv  to  the 
Generce  River;  thence  northwardly  along  tbe 
shore  of  said  river  to  Buffalo  Street,  eta, — beld, 
that  no  part  of  the  bed  of  tbe  river  passed 
under  the  conveyance,  but  tbat  tbe  grantee 
look  only  to  low-water  mark. 

am  V.  Harr.  4  Hill,  369;  JlaUeii  v.  Me- 
Oormiek, 18  N.  Y.  206;  CM;  v.  MeOlure,  58 
JH.  Y.  487, 17  Am.  Rep.  370. 

Ice  formed  on  wat^r  belongs  to  the  owner  of 
tbe  stream  or  to  tbe  riparian  owneis  In  jaro- 
portion. 

Brantley,  Fers.  Prop,  g08;  Lawson.  Rights, 
'^em.  &  l4.  §  1846.  -     *-  . 

14  L.  R.  A. 


Orion*  J.,  delivered  Ibe  opiuion  of  tbe 
court: 

The  respondent  is  the  owner  of  that  part  of 
the  N.  E  i  of  section  8,  township  6,  range  1» 
£.,  which  is  known  as  tbe  "Saratoga  MUU 
Property,"  at  Waukesha,  and  of  that  poriioQ 
of  the  mill  reserve  and  water  used  in  connec- 
tion  therewith  on  the  Fox  River  not  heretofore 
conveyed  ta  others.  Tbe  appellants  are  the 
owners  of  a  strip  of  land  containing  about  two 
acres  on  the  westerly  side  of  the  mill-pond  of 
the  plainiifE,  on  which  they  have  erected  an 
ice-hoose  for  the  storage  of  ice  cut  from  Fox 
River  or  said  mill-pond,  for  the  use  of  Bethesda- 
Breweiy,  and  for  other  purposes.  This  strip 
is  described  In  their  deeds  as  follows:  "Be- 
ginning st  a  poiot  on  tbe  center  of  Unioa 
Street,  where  toe  same  presumably  intersects 
the  easterly  line  of  lot  4,  in  tbe  northwest  addi- 
tion to  the  plat  of  PrairievUIe  [now  vUlage  of 
WaukesbaJ;  thenoe  runnitiK  easterly  on  the 
continuation  of  the  center  line  of  Dnion  Street 
to  low-water  mark,  on  the  west  side  of  Fox 
River;  thence  running  northerly  along  the 
low-water  mark  on  the  said  westerlv  side  of  Fox 
River  to  the  town  line,  where  said  town  line 
presumably  intersects  and  divides  the  towns 
of  Pewaukee  and  Waukesha;  thence  running 
west  alone  tbe  said  town  line  to  the  northeast 
corner  of  olock  X;  tbence  soutberlv  along  the 
east  line  of  said  block  X,  and  soutuerly  along 
tbe  coroer  of  said  block  X  (or  tbe  center  of 
Union  street),  being  tbe  place  of  beginning; 
contaiutog  two  acres,  be  the  same  more  or 
lesK."  Tlie  respoDdent  brings  this  suit  to  re- 
strain the  appellants  from  cotling  ice  on  said 
mill-pond,  and  for  an  accounting  of  ice  alrefldr 
taken  away  from  said  pond.  His  action  b 
predicated  upon  his  ownership  of  the  bed  of 
the  river  or  pond,  and  to  low-water  mark  on 
llie  west  side  thereof,  the  east  line  of  the 
appellants'  land.  The  appellants  defend  (1)  as 
the  owners  of  tbe  fee  in  the  soil  covered  by  tbe 
river  or  pond  to  tbe  center  thread  thereof,  by 
virtue  of  tbe  ftbo?e  description  of  their  strip  of 
land  on  the  west  side  of  said  river  or  pondi 
(2)  as  riparian  owners  of  the  shore  of  said 
river  or  pond  as  a  navigable  stream;  (3)  on  tbe 
ground  that  the  purchase  and  ownership  of 
the  said  strip  of  land  were  solely  for  the  pur- 
pose of  building  ice-houses  thereon,  and  to 
obtain  ice  from  said  pond.  Tbe  judgment  is 
tbat  the  plain^  is  ibe  owner  in  fee  of  all  that 
portion  of  the  bed  of  Fox  River  embraced 
within  the  limits  of  the  mill  tescrve  In  the 
town  of  Waukesha,  and  was  at  the  commence- 
ment of  the  action,  and  tbat  the  east  boundary 
of  the  lands  owned  by  the  defendants  upon  tbie 
west  side  of  Fox  River  is  limited  to  low- water 
mark  upon  the  westerly  side  o(  Vox  River, 
and  tbat  by  tbe  conveyance  Uiey  took  no  Htle 
in  fee  as  riparian  proprietors  to  any  part  or 
portion  of  tbe  bed  of  said  Fox  River  easterly 
from  the  line  fixed  in  said  deed  as  low-water 
mark,  on  the  west  side  of  Fox  River.  It  is 
further  adjudged  tbat  the  plaintiff  recover  of 
and  from  the  aefeodants  bis  damages,  assessed 
at  the  sum  of  six  cents,  and  his  costs,  etc,  and 
that  tbe  injunction  be  dissolved.  Tbe  aaflls 
and  mlU-pond  at  Waukesha  are  so  ancient  that 
in  all  tbe  later  conveyances  the  pood  is  called 
tbe  "Fox  River"  at  that  place,  and  tbe  low- 
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water  mark  of  Qtt  river  mems  tbe  low-water 
mark  of  the  pood.  The  above-suted  defenses 
constitute  tbe  points  made  by  the  learned  coun- 
sel ot  tbe  appellants  on  ftis  appeal  from  tbe 
above  judgment,  and  tbe;  will  be  considered 
In  tbeir  order. 

1.  Tbe  above  desrrlpHon  In  tbe  conveyances 
to  tbe  appellants  makes  (heir  strip  of  land 
exteml  to  tbe  center  of  tbe  pond.  The  descrip- 
ttm  of  their  east  line  la  peculiar.  It  Is  "  tbe 
conliDuatioD  of  tbe  center  Uoe  of  said  Union 
Street  to  tbe  low- water  mark  on  tbe  west  side 
of  Fox  River;  thence  nortlierly  alooK  the  low- 
waler  mark  on  tbe  8aid  westerly  aide  of  Fox 
River  to  the  town  line,"  etc.  The  doclrine 
asserted  by  tbe  learned  counsel,  that  as  to 
luida  which  extend  to  and  cover  the  hank'a  «f 
navigable  streams,  tbe  presumpttoa  Is  that  It 
was  the  Intentiuo  to  convey  all  the  rights  of 
tbe  grantors  to  tbe  bed  of  tbe  stream  to  the 
center  thereof,  is  undoubtedly  correct.  But 
this  a  mere  paesamption.  and  may  be  rebutted 
by  tbe  strong  language  of  the  deed,  clearly 
Indkatint  tbe  Inleotlon  to  eatsbllab  tbe  Hue  at 
tbe  margin  of  tbe  stream.  There  conid  be  no 
language  of  description  more  clearly  indicating 
the  exact  line  than  is  found  In  the  coaveyanecs 
oC  this  sirip  of  land:  "To  tow-water  mark; 
thence  northerly  along  the  low-water  mark." 
This  language  could  nave  no  other  meaning 
than  to  Indicale  the  Intention  of  tbe  grantors 
4o  limit  the  premfsea,  and  eatabliah  their  tmuod- 
•TV  at  that  fine  "  along  low  wUer  mark."  In 
pnndple  Ibis  case  is  deddpd  fa  Greene  v.  Nun- 
•nemacher,  86  Wis.  60.  That  was  a  case  for 
almtemeot  of  the  nuiaance  created  by  a  distil- 
lery. One  part  of  the  rtamagps  was  for  cor- 
rupling  the  waters  of  tbe  KiDDirkioDic  River, 
and  rendering  them  uoGt  for  use  by  tbe  plain- 
tiff as  a  riparian  proprietor  on  said  river.  The 
deed  by  which  the  plaintiff  held  his  premises 
described  bis  land  as ' '  running  aloDg  the  bank  " 
.  of  said  river.  Tbe  preaent  chief  justiee  said 
in  bis  opinion:  "For,  according  to  tbe  de- 
scription of  the  premises  as  given  in  tbe  deed, 
there  ia  reasoe  for  saying  that  tbey  are  limited 
to  tbe  river  bank»  and  do  not  in  fact  Include 
tbe  bed  of  tbe  stream  or  the  waters  of  the 
aame."  Ohief  Jvaiiee  Ryan,  then  at  the  bar. 
was  counsel  for  (be  appellant,  and  cited  the 
following  authoritief;  to  tbe  point  (hat  tbe  de- 
scription of  plaiotiff'9  land  limit!)  the  same  to 
tbe  bank  of  the  creek;  Ane.  Watercourses, 
g§  8, 26;  Carv  v.  Danieh.  6  Met.  286;  Cfritten- 
ton  v.  AtgtT,  11  Met.  281;  Starr  v.  Child,  20 
Wend.  U9.  4  Hill,  8fl9;  Hatch  v.  Dwight,  It 
Mass.  2t»,  9  Am.  Dec.  145;  Starr  v.  Child,  5 
Denio,  609.  This  shows  that  tbe  point  was 
well  cooridered  b^  tbe  court.  Ttie  language 
*' along  tbe  bank"  is  not  as  certain  and  speciflc 
as  tbe  langnage  "ak>ng  low-water  mark." 

Id  tile  following  cases  tbe  line  is  limited  by 
die  description,  and  no  part  of  tbe  bed  of  the 
atream  la  conveyed:  "Thence  northeasterly 
np  tbe  west  bank  of  Pine  Creek,"  Mvrphy  v. 
Copeiaiid,  01  Iowa,  516.  58  Iowa,  409.  4S  Am. 
Rep.  118,  and  caees  cited.  "To  and  along  tbe 
bank."  Halaen  v.  McCormiek,  18  N.  Y.  296; 
People  V.  Maditon  County  Supra.  125  lU.  9. 
"Aa  far  as  blgb-water  mark,"  u  tbe  outer  line 
of  the  overflow  of  a  mill-pond,  so  described  in 
ibti  conveyance.  J^nm  v.  90  N.  0. 18. 

"To  the  Genesee  River;  thence  norlhwwdlr 
HUaA. 


along  tbe dkore of  said  river."  Starrr.  OUM, 
mora.  In  Murphp  v.  Vopeland,  eupra.  It  was 
held  that  "along  we  bank"  was  equlvalat  to 
"along  low-water  mark;"  and  the  same  In 
BaUeg  V.  MeOormiek,  tttpra.  In  Cook  v.  Mc- 
dure,  68  N.  T.  487,  17  Am.  Rep.  270.  the 
language  is:  "Toastake  near  tbe  high-water 
mark  of  tbe  pond,  running  thence  along  the 
high-water  markoif  said  pond  to,"  etc., —and 
it  was  held  that  tbe  line  was  limited  at  high- 
water  nuu^.  and  would  not  extend  even  (o 
low-water  mark.  This  ca^e  is  exactly  in  point. 
In  Bradford  v.  Oremy.  46  Me.  9,  tbe  language 
is:  *'  llience  east  until  it  strikes  tbe  creek  on 
which  tbe  mill  stands;  thence  southwesterly 
on  the  west  bank  of  said  creek,"  and  it  was 
held  that  "the  grantee  was  restricted  to  the 
tnak  of  the  creek."  The  line  so  described 
is  a  monument  and  fixed  boundary.  Ang. 
Watercourses,  §  25.  From  the  languaro  of 
the  description  of  tbe  defendants'  strip  ofland 
ilaelf.  It  is  perfectly  clear  that  low-water  mark 
was  made  a  fixed  and  permanent  boundary. 
If  the  situation  of  tbe  strip  on  the  pond  is  con- 
sulted, that  would  evince  tbe  same  intention. 
It  was  contiguous  to  a  very  old  mill-dam,  be- 
longing to  ttK  grantors,  now  called  tbe  "Fox 
River  at  that  point.  It  was  not  likely  that  it 
was  intended  to  give  tbe  grantees  of  this  strip 
any  interest  In  the  wfUers  of  the  pood,  or  any 
control  over  the  watra--power,  or  interference 
with  it.  Such  a  sltuatioD  of  the  strip  clearly 
indicates  the  intention  to  so  limit  the  eastern 
line  to  low-water  mark,  and  not  have  It  extend 
adjUum  aqua  of  tbe  pond.  Such  a  reason  was 
held  to  prevail  In  Smith  v.  Ford,  48  Wis.  115. 
Tbe  owners  of  tbe  water-power  and  mill-dam 
are  the  only  riparian  proprietors  of  tbe  land 
covered  by  the  pond  to  low-water  mark  on  tbe 
west,  and  therefore  owned  the  ice  formed  on 
tbe  pood.  Brantlev,  Fera.  Prop.  %  96;  Law- 
son,  Rights.  Rem.  1845. 

2.  Tbe  declaration  made  by  the  Legistatnre 
of  1868,  that  Fox  River  is  a  navicable  stream, 
could  not  poasibly  affect  tbe  rights  of  the 
owcera  of  the  dam,  acquired  long  before,  or 
make  (he  dam  navigable,  or  any  other  part  of 
Fox  River,  in  any  other  sense  than  tneretbeu^. 
The  defendants'  righta  are  fixed  by  their  deeds, 
and  that  Act  certainly  could  not  change  them 
in  (be  least. 

8.  Tbe  object  of  tbe  purchase  of  the  strip,— 
to  build  ice-bouses  on  it, — would  not  Imply 
ownership  of  tbe  ice,  for  be  could  procure 
from  tbe  owner  the  right'  to  cut  ice  on  ibe 
pond,  or  buy  the  ice  cut  by  others,  and  fill  bis 
ice  house  hi  that  way.  But  at  best  such  a 
purpose  would  not  affect  tbe  deed,  or  tlie 
natural  construction  of  its  language.  Deeds 
would  be  very  loconclusive  if  they  were  to  he 
governed  by  tbe  use  tbe  purchaser  ioteoded  (o 
make  of  the  land.  Such  a  use  might  require 
twice  the  quantity  of  the  land  conveyed,  with 
a  complete  change  of  its  boundaries, 

4.  It  is  contended  that  a  reservation  in  the 
first  deed  of  this  strip  of  the  right  of  flowage 
by  the  owner  of  tbe  dam  Indicates  an  intention 
to  convey  to  tbe  cooler  of  the  pond.  By  that 
reservation  tbe  grantor  reserved  the  right  to 
flow  tbe  whole  strip,  and  not  merely  tbe  land 
thus  covered  by  tbe  pond.  But  Ihoe  is  a 
marfrfn  between  high  and  low  water  marks 
tbe  grantor  reserved  the  right  to  flow,  which 
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would  be  entirely  oon^sieot  wltb  the  grantees' 
Hue  being  limited  to  low-water  mark.  Tbat 
reserration  need  not  affect  the  oonatructioa  of 
the  deed  in  respect  to  its  oonvejanoe  (o  ibe 
center  of  the  pond,  for  it  would  bave  fall  and 


complete  operatioo  and  effect  over  (he  lacd 
grantecl.    We  can  find  do  error  lo  the  teoonl. 
The  judgment  is  evidently  correct. 
Thejvt^/ment  qftJu  Viieuit  Oovrt  it  i^lmti. 


NBW  JERSEY  COURT  OF  ERRORS  AND  APPBALB. 


Clarkson  A.  COLLINS,  GuBrdlan,  etc.,  of 
Gardner  T.  Voorbeea  et  at.,  AppU., 

V. 

Charles  £.  VOORHEES,  Betpt. 

<  N.  J.  Eq  » 

A  oontimumeo  of  cohabitation  after  th« 
remoral  of  an  obstacle  to  a  valid  mai^ 
rlage  will  not  be  Bufflcient  to  constitute  suoh  a 


mRrrtase  where  the  oohmbttation  besaa  anderaB 
Illegal  marriage  entered  Into  in  coudCatthbgroM 
oC  the  parOaa  oUr. 

(Noremter  Term,  UiOJ 

APPEAL  by  defendants  from  a  decree  of  the 
Cbauoery  Court  advised  by  VtM-Chaneel- 
lor  Van  Fleet  In  favor  of  compfaiaaDt  lo  a  pro. 
oeeding  brongbt  to  obtain  pgaseaBlon  of  a  pw- 


Sonr-Oohdbttatton  a>  jimof  of  tKorrfiioe  whtn 

tt  llfllltal  WlbH^MlW. 

Tlieimiumptlon  Ittbataconneotioairiilohwaa 
merelrlofoua  In  the  beirlnnlnv  oootiDtMe  ao.  Clar- 
ton  V.  Wardell.  1 N.  T.  2B0;  Ferrall  v.  Broadwar,  96 
N.  C.  061;  Headhiff  Fire  bu.  ft  T.  Go.  v.  Blege),  4 
Oeot.  Kep.  an.  118  Pa.  SOt,  57  Am.  Hep.  «^  Tbomp- 
aoD  T.  Tliompioo,  UiMam.  OH. 

But  this  praomptton  to  not  ooDoluvlre.  White 
V.  White,  7  L.  B.  A.  7W,  82  Cal.  427;  Hynea  r.  HoDer. 
mott,  91  N.  Y.  461, 48  Am.  Rep.  677;  Base  v.  Clark,  8 
Fatire,674.4L.ed.  648;  Rc  l^lor.  9  Paige,  Ol.  4 14. 
ed.  888:  CkiuJoUe  V.  Feme.  88  N.  7. 90. 

The  rule  amounts  to  tbto,— that  evldeooe  of  a 
obaage  In  the  relations  11  necessary  where  the  oon- 
neotloD  was  illicit  at  tint,  and  thatamereooutlD- 
uanceofoobabitatioowUI  not  ralaeapreeumptlon 
of  macTtagCb  Dyaan  Peerage  Case,  L.  B.  6  App. 
Oas.  68g;Harheckv.Harbeok,8  Oenb  Bep.4i0,iae 
N  T.  714:  Fafran  v.  Fagan,  88  N.  T.  8.  EL  OH;  Rundle 
T.  Pein-um,  49  HIae.  761;  Floyd  v.  Oalvert,  68  Hta.  87: 
Bunum  V.  Baraum,  42  Ud.  8B7;  Jones  v.  Jones,  46 
Md.l4ft. 

A  few  oaaes  hold  that  an  actual  contract  of  mar- 
riage is  net'ceBary  to  change  the  character  of  oo- 
habitation  wfafob  was  illicit  at  the  beginning. 
Williams  V.  Wililams,  46  Wis.  461,  82  Am.  Rep.  732; 
Reading  P.  Ins.  A  T.  Co.  v.  RIegel.  4  Cent.  Bep.  978, 
118  Pa.  804,  Sr  Am  Bep.  448:  Hunt's  App.  W  Pa.  284. 

But  accwding  to  the  weight  of  the  auttaorltiee 
this  should  not  be  held  to  require  a  ceremonial 
marriage,  or  anything  more  than  presumptive 
proof  of  a  marrhMre  In  fact.  In  many  cases  It  to 

eld  tiiat  proof  of  circumstances  and  of  the  holding 
out  of  the  parties  as  husbaud  and  wife  may  cetab* 
Ish  a  marriage  altbougb  the  connection  was  orig- 
inally illicit.  Bond  T.  Bond,  2  Lee,  46, 6  Eng.  Bed. 
Rep.  28:  Fhyalck's  Estate,  8  Brewst.  179;  Jones  v. 
Jones.  45  Hd.  144;  Cargile  v.  Wood,  68  Ho.  601. 

Thus  where  parties  were  openly  Uving  together 
as  husband  and  wife  and  recognised  as  such  by  all 
who  had  either  social  or  business  relutioDB  with 
tbera,  and  a  child  bom  to  them  was  acknowledged 
by  the  father  as  his  daughter,  a  marriage  was  hoki 
to  be  established  although  their  oonneodon  was 
purely  liocntloua  at  the  hegfauifaig.  Gall  v.  OaU, 
114  N.  Y.  log. 

And  thto  to  so  although  the  olrcumstaoces  fall  to 
show  when  or  how  the  change  from  concubinage 
to  matrimony  took  place  if  the  circumstancos  ehow 
tbat  a  change  in  fact  has  taken  place.  OaujoUe  v. 
Fcrrle.  28  N.  T.  90;  Badger  v.  Badger,  88  N.  Y.  646, 
«2  An.  Bep.  3B8. 

In  two  cases,  howci'er.  It  to  said,  although  per- 
haps not  exactly  decided,  that  It  must  be  proved 
when  and  bow  the  charaoter  of  the  lUkttt  oontwo- 

u  u  a  A. 


tloo  WM ohanged.  BamnmT.  Baioum,<llld.aff; 
OargUe  r.  Wood,  68  H0.CUL 

A  chuige  of  residence  may  be  showo  to  be  the 
beginuiiv  of  a  new  relation,  altboui^  the  connec- 
tion ot  the  parties  was  previously  Illicit.  Ca^le 
V.  Wood,  mpra;  Yates  v,  Houston,  8Tez.  488;  Bonds 
V.  Foster,  86  Tez.  08. 

In  such  a  case  where  the  relation  was  unlawful 
at  the  beginning  but  after  the  removal  of  the  par- 
ties to  a  different  place  tlie  woman  was  treated  In 
all  respeota  as  a  wife  and  the  parties  Uvad  together 
as  husband  and  wife  for  years  having  se vera!  cblkl> 
ren  bom  to  them,  a  marriage  was  presumed.  White 
v.  White,  TL.B.  A  790, 68  Cal.  487. 

Uving  together  as  man  and  wife  for  one  week 
prior  to  the  man's  death  with  tiie  explicit  intention 
of  having  a  marriage  ceremony  performed  the  next 
week,  which  was  lurevented  by  hto  death,  does  not 
show  a  valid  marriage.  Grimm's  App.  B  L.  B.  A. 
717, 131  Pa.  199. 

And  a  meretricious  coaneotlon  conUnued  on  a 
mere  promise  to  marry  upon  some  future  condition 
will  not  constitute  a  valid  marriage.  Torpin  t. 
PuhUo  Admintotrator.  8  Bradf .  424. 

After  rentorol  of  Imptdtment. 
A  change  In  the  nature  of  CfrafesKdly  flUolt  co- 
habitation after  the  death  of  a  lawful  husband  is 
known  to  all  parties  must  be  proved,  and  a  mere 
oontinuanoe  of  tlie  cohabitation  Isnntenougli  to 
show  a  valid  marriage.  lepsley  v.  Grlecson,!  H. 
L.C8B.4B6. 

Where  the  connection  was  confessedly  llHott  at 
first,  continued  cohabitation  and  reputttloa  of 
marriage  will  not  be  sulBolent  to  prove  marriace 
after  a  legal  Impediment  thereto  hi  removed  tar  e 
divorce.  Bose  V.  Rose,  U  Vest.  Bep.  487, 87  MMi. 
619. 

A  woman's  saying,  "To  be  sure  he  to  my  husband 
good  enough."  where  the  parties  were  advised  by 
a  lawyer  to  marry  after  the  removal  of  an  Impedl- 
tnent  by  the  divorce  of  a  former  wife,  to  not  sufl- 
dent,  together  with  continued  eohaUtatlon,  to 
show  a  valid  marriage.  Bants  v.  Sealy,  •  Bhm.  4aL 

Cohabitation  with  another  wooMUt  under  a  pre- 
tended marriage  by  a  man  having  a  lawful  wife 
living,  which  oontlnues  after  her  death,  to  not 
enough  to  prove  a  valid  marriage  on  whlob  be  oao 
cstabltoh  any  rights  as  husband.  Cram  v.  Buro- 
ham,  6  He.  213,  IT  Am.  Dec.  aS. 

The  oiroumstaiuses  must  be  suflloientto  establtsh 
an  actual  contract  of  marriage  after  the  removal 
of  the  impediment  where  the  fllegal  relation*  were 
twsed  on  a  promise  of  marriage  as  soon  as  a  dlmroo 
oouMbeobtained.  Foster  v.  Hawley.  8  Hud,  tt. 

Wbetbor  oobabltatlOD  In  anota  a  eaasabowaa  vaUd 
nutTTiage  after  reaaoval  of  the  Impadlmmt  Is  a 
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tloD  of  bU  grandfather'a  fstate  which  he 
cUimed  by  right  of  representation  of  his  de- 
censed  falber.  Affirmed. 

Tbts  case  was  originally  affirmed'  without  an 
4mioioD  written  for  affirmance,  and  appears  in 
47  N.  J.  Sq.  SIB,  where  ihe  disseDtiog  opinion 
of  Oanison,  J. ,  also  appt^ra.  A.  motion  for 
reargument  wassul»equentlv  made  after  which 
the  prevailing  opinion  written  by  the  chief 
justice  and  printed  below  was  handed  down. 

The  facts  sufficiently  appear  in  tbc  dissent- 
ing opinion. 

Mr.  CortUndt  Parker,  with  Mr.  T.  D. 
nodges,  for  appellants, 
h  3fr.  H.  E.  Riehards  for  Rspondent. 

Beaaley,  Oh.  J.,  delivered  the  opinion  of 

tbe  coiut: 

This  motion  la  refused,  and  the  record  Is 
ordered  to  be  remitted.  Inasmuch  as  it  appears 
that  the  counsel  has  misconceived  tbe  ground 


on  which  this  case  was  decided  by  this  court, 
it  seems  proper  that  I  should  state'  that  ground 
as  it  was  understood  by  me.  This  court  was 
called  upon  to  apply  tbe  law  to  tbe  following 
facts,  viz.:  In  tne  year  1M7  one  Abraham 
Yoorbees  brought  suit  in  the  Superior  Court 
of  Connecticut  for  divorce  against  bis  wife, 
Camilla,  for  desertion..  This  proceeding  was 
a  fraud  from  beginning  to  end  on  tbe  part  of 
the  plaintiff.  No  notice  of  It  was  siren  to  the 
wife,  who  at  the  time  was  a  resident  of  this 
State,  and  consequently,  according  to  tbe  de- 
cision of  this  court  In  tbe  case  ot  Doughty  v. 
Dovg/itjf,  28  N.  J.  Eq.  581,  tbe  decree  that  en- 
sued was,  in  this  jurisdiction,  an  al)solute  null- 
Uy.  This  being  tbe  situation,  Yoorhees  mar- 
ried the  second  time,  and  the  question  to  be 
decided  was  with  respect  to  the  validity  of  thia 
latter  marriage.  On  that  subject  Ibis  court 
held,  in  tbe  first  place,  that  Inasmuch  as  tbe 
divorce  granted  In  Connecticut  was  absolutely 


gofstloa  for  tbe  Jury.  State  v.  WorthinKham,  83 
HInn.  528. 

A  ceremonial  nurrfa^  ta  not  necessary  to  estab- 
lieh  a  n  lid  contract  of  marrlajre  af  t4n-  tbe  removal 
of  Bnfmpedliiicnttbenrto,atthoufffa  the  Intercourse 
wms  mereniciouB  fn  Its  Inception.  A  lawful  mar- 
riage  may  he  presumed  from  the  clroumstaQoes 
where  the  partleg  are  UtIdr  together  as  man  aod 
wife  and  hoMlng  thomedves  oat  aasuoh  to  tbeir 
acqualotances.  Hyda  v.  Hjrde,  8  Biadf.  SOO:  Don- 
nelly V.  Donnelly,  8  B.  Mon.  113;  Blanohard  v.  Lam- 
tort,  a  Iowa.  Sas.  22  Am.  Rep.  S4S:  North  v.  North, 
1  Barb.  Cb.  241, 6  ed.  870, 48  Am.  Deo.  778;  Eenton 
V.  Reed,  4  Johns.  52;.  4  Am.  Dec.  244. 

An  actual  marriaKe  may  be  preaumed  where 
there  was  for  twenty-aeven  years  cohabftatlon, 
reputation  of  marriage  and  Rood  obamcter  In  so- 
ciety, evea  If  the  union  began  In  a  marriage  wblcb 
was  void,  because  of  a  former  wife  then  llvtog  but 
who  soon  went  abroad  and  waa  never  heard  of 
after.  Jaohaon  v.  Claw,  18  Johns.  840. 

So  a  continuation  of  a  connection  Ultolt  at  first 
.  hv  Hving  together  as  husband  and  wife  tw  many 
years  and  after  removal  to  a  ditterent  State, 
and  after  a  presumption  of  the  death  of  a  former 
wife  who  had  gone  away  and  waa  never  heard  from 
vaaheldtoabowavoHdmarrlage.  'fates v. Houa> 
tOD,8Tex.438L 

And  where  after  the  death  of  her  legal  hosbaud  a 
woman  continued  to  Uve  wltb  another  man  aa  his 
wife  end  was  recognized  by  him  and  Ma  dUldren  as 
such,  a  mnrrlnge  was  held  to  bo  eetabUsbed.  Boee 
V.Oark.  8PaI«e,W4.  <  L.  ed.  5U. 

A  Jury  may  And  that  •  legal  marriage  existed 
after  thirty  yearn  eohabltatloo  aa  husband  and 
■wife,  althoagh  the  original  marriage  waa  Invalid, 
ftcakey  v.  Breakey,  2  U.  C.  Q.  a  8tt. 

So  whether  a  subsequent  marriage  took  place 
after  the  removal  of  an  Impediment  by  the  death 
of  a  former  husband  where  tbe  relation  waa  illicit 
otthcbeglnniog.taaquestion  forthojury.  Nortb- 
fleld  T.  Plymouth,  20  Vt.  6&i.  Bee  also  State  v. 
Wortblngbom.  28  Minn.  S88. 

The  UUcft  relation  of  a  white  man  and  colored 
woman  may  bo  changed  to  manrtoge  by  their  con- 
duct aa  hniband  and  wife  on  lomoral  to  a  Mate 
where  there  marriage  will  be  valid.  Bonds  v.  Foa- 
tar.a8Tex.68. 

The  oobaUtatloa  aa  hnabond  and  wife  of  a  white 
man  with  a  oolMvd  woman  Inoopable  of  lawful 
marriage  with  htm.  If  oontlnued  after  the  )«ral 
tiarrier  la  removed  with  mutual  assent  to  tho  rela- 
tion of  hnaband  and  wife,  makes  a  valid  marriage. 
IHckerson  v.  BroiA, «  Min.  3S7. 

Where  partlea  entered  intoa  marriage  tuppoalog 
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that  a  divoroe  of  one  of  them  from  a  former  mar- 
riage had  taken  effect,  but  It  did  not  actually  take 
effect  until  afterwarda.  and  they  continued  to  live 
together  as  huabend  and  wife  and  were  so  regarded 
by  all  their  acqualotaocea,  a  valid  marriage  was 
held  eatabllflbed.  Do  Thoren  v.  Atty-Oeo.  L.  B.  1 
App.  Orb.  680. 

Where  tbe  marriage  waa  wtered  Into  on  the 
faith  of  a  void  dlroroe  obtained  by  tbe  hnaband. 
tmth  partiea  being  hmooent.  a  oontlnoanoe  of  tbe 
oobabimtion  after  a  valid  divorce  obtained  by  the 
former  w  Ife  nUsea  tbe  presumption  of  a  aubaeqoent 
marriage.  Teter  v.  Teter.  88  Ind.  494. 

Id  apparent  conflict  with  some  of  theabove  cases 
18  8  decision  that  proof  of  a  subsequent  actual 
marriage  la  necessary  where  the  connection  was  at 
firat  unlawful,  although  tt  began  under  a  pretended 
marriage  In  which  one  party  waa  deceived,  and 
that  tbe  mere  continuance  of  cohabitation  after 
tbe  impediment  was  removed  by  a  divorce  will  not 
make  It  valid.  Hnnt's  App.  8S  Pa. »«. 

Also  the  biok  of  knowledge  that  the  Impediment 
la  removed  boa  been  held  to  defeat  a  presumption 
of  marriage  from  oontlnuance  of  cohabitation  as 
husband  and  wife  under  a  void  marriage,  although 
one  of  the  parties  waa  Ignorant  also  of  tbe  exist- 
ence of  any  impediment  and  believed  the  marriage 
UwfuL  Kice  v.  Bandlett,  2  New  Eng.  Bep.  408,  lU 
Maes.  380:  O'Oara  v.  Eiaenlobr.  88  N.  Y.  298;  Cart- 
wright  V.  HcOown,  10  West.  Bep.  5S»,  131  111.  888. 

And  where  the  BoleronlEstlon  of  a  manlage  be- 
fore an  officer  or  ml n  later  of  the  gospel  Is  neces- 
sary, oohabttatlon  after  the  barrier  la  removed  will 
not  moke  a  valid  marriage  although  the  parties 
believed  it  to  be  legal.  Thompson  v.  Thompson, 
lU  Maaa.  668. 

LtiKiUzed  by  ttatuie. 

Tbe  continuation  of  cohabitation  after  emanci- 
pation and  at  the  date  of  the  South  Carolina  Act 
of  1866  mokea  a  valid  marriage  between  former 
slaves  who  had  entered  into  an  Invalid  marriage 
while  slaves.  State  v.  Whaley,  10  8.  C.  500;  Daven- 
port V.  Coldwell.  Id.  817. 

An  llUolt  connection  begun  while  the  man  had  a 
lawful  wife  living  under  an  agreement  of  the 
partiea  to  live  together  until  death,  la  changed, 
after  tbe  legal  wife's  death,  to  a  valid  marriage 
where  they  Uve  together  as  husband  and  wife  and 
hold  themaelvee  out  as  auoh  to  the  world,  until  the 
adoption  of  Mlae.  Const.,  art.  12,  I  22,  which 
persona  living  together,  oohabtting  as  hnaband  and 
wife,  are  held  to  be  In  law  married,  although  there 
ta  no  new  consent  or  formal  onemooy.  Adams  v. 
Adama,  57  Mlae.  8B7.  a  A.  B. 
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void  in  this  Stale,  such  second  marriage  had 
DO  legal  force  whatever.  This  was  a  Decessarr 
coDclusloD,  as  long  as  the  case  ]ti8t  cited 
remained  unreveraea.  But  another  question 
arose.  It  appeared  that  after  this  second  mar- 
riage the  first  wife  obtaiDed  a  divorce  from  her 
htuuind,  and  that  subsequentlv  to  that  occur- 
rence Voorhees  cohaUtra  with  his  so-called 
"second  wife,"  and  treated  her  before  the 
world  as  though  be  weie  married  to  her.  And 
it  was  urged  that  such  cohabitation  formed  the 
basis  of  an  Inference  that  there  had  been  an 
Interchange  of  consent  to  marriage  after  the 
dissolution  the  first  marHage.  Tbia  infer- 
ence was  rejected  by  (his  court  on  two  grounds: 
Tint,  that  an  Interchange  of  consent  waa  not 
to  be  deduced  from  cohabitation  accompanied 
wlUi  matrimonial  habit  and  repute,  in  a  case 
wherein  it  appeared  that  the  parties  had  been 
living  together  as  husband  and  wife,  and  by 
force  of  a  ceremonious  marriage,  to  which,  as 
a  valid  act,  one  of  the  parties,  Tn  point  of  fact, 
had  not  assented.  The  court  found  as  a  fact 
In  Ibla  case  that  the  husband,  Voorhces,  knew 
Ibat  be  bad  no  legal  power  or  right  to  contract 
this  second  marriage;  that  he  was  aware  that 
the  divorce  fraudulently  obtained  by  htm  was 
a  nullity.  What  he  did  consent  to  was  to  de- 
ceive the  so-called  "second  wife,"  and  to  live 
with  her  with  the  appearance  of  being  married 
to  her.  He  did  not  consent  to  marry  her  in 
any  legal  senae  whatever.  Under  these  cir- 
cumstances, this  court  decided  that  bis  coniin- 
ued  cohabitation  with  this  woman,  after  the 
obstacle  to  their  marriage  bad  been  removed, 
did  not  prove  that  he  had  changed  his  original 
intent,  which  was  to  live  wlin  her  without 
bdng  legally  married  to  her.  It  was  deemed 
that  cohabitation  wltb  babit  and  repute,  being 
accompaniments  of  the  original  status,  could 
not  per  «e  be  taken  as  proof  that  a  new  atatua 
had  been  agreed  lo  by  the  parties.  Voorbees, 
as  just  stated,  had  consented  to  an  illegitimate 
connection  attended  with  the  concomitants  of 
baMt  and  repute.  The  continuance  of  auOh 
concomitants  could  not,  by  their  anaasisted 
probative  force,  lend,  with  any  show  of  reason- 
ing, to  the  ranctusion  that  the  man.  nbeo  he 
was  at  liberty  to  form  a  legal  connection  with 
the  woman,  had  embraced  the  opportunity. 
To  treat  evidence  which  was  in  all  respects 
and  to  the  utmost  degree  In  accord  with  the 
original  purpose  as  proving,  propria  tigare,  a 
change  of  such  purpose,  appeared  to  be  not 
only  Inadmissible  according  to  the  legal  rules, 
but  as  being  In  lode  ridiculous.  This  con- 
struction of  the  evidence,  it  was  believed,  stood 
opposed  to  hut  a  single  case,  which  is  that  of 
BnadaUHine  Peerage,  reported  in  L.  R  2  H. 
L.  269.  The  doctrine  of  that  case  to  supported 
by  nothing  that  preceded  or  that  bas  followed 
It,  and  is  altogether  anomalous,  and,  as  It  seems 
to  me,  It  was  properly  rejected  by  this  court. 
In  that  case  the  court  acted  upon  the  principle 
thai,  if  a  man  and  woman  agreed  to  bve 
together  adulteronsly,  with  a  simulation  of 
marriage,  there  should  be  an  inference  of  a 
aabsequent  valid  marriage  from  the  fact  that 
such  nmulattoo  had  been  oontlnoed  after  the 
death  of  the  husband  of  the  adulteress.  Why 
such  an  Inference  is  to  be  thus  deduced  to  not 
apparent,  unless  It  be  for  the  prranotloo  of 
sdulteiy.  By  Its  prevalence  the  adnltenns 
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purpose  to  converted  into  a  matrimonial  par- 

n,  without  a  particle  of  reasonable  evidence 
upport  of  the  alleged  change  of  Inteniion. 
Such  a  course  to  opposed,  as  it  seems  to  me,  lo 
morals  and  public  policy.  Lord  Westbuty 
read  ihe  opinion  in  the  case,  and  he  has  no  bat- 
ter reason  to  offer  in  favor  of  the  prindpic 
adopted  than  that  be  can  find  no  ruling  the 
other  way.  He  does  not  pretend  that  he  can 
find  anytning  in  its  favor,  and  in  hto  remarks 
he  strangely  compares  the  case  before  him 
with  those  instances  where  the  parties  intended 
originally  to  marry,  and  not  to  commit  adul- 
tery, their  intent  Iking  frustrated  by  tbe  exlst- 
eace  of  some  unknown  obatade;  and  yet  It  to 
presumed  that  no  one  wbo  will  look  wlUi  any 
care  Into  the  subject  will  have  tbe  slightest 
doubt  that  these  two  classes  of  cases,  with  re- 
spect to  the  methods  of  their  proof,  respective- 
ly, rest  upon  entirely  different  loundalions; 
for  when  the  parties  have  intended  marriage, 
being  Ignorant  of  an  existing  impediment,  all 
that  IS  to  be  established  by  colubltation  ap 
parenlly  matrfbiontol,  subscqaent  to  the  re- 
moval of  such  Impediment,  is  tbe  carrying  Into 
effect  by  tbe  parties  of  their  original  purpose: 
but,  when  tbe  oridnal  purpose  was  to  live  lo 
adultery,  the  evidence,  under  similar  circum- 
stances, must  be  sufQcient  to  show  an  abandon- 
ment of  such  purpose  and  the  execulloo  of  a 
new  one.  These  lines  of  cases  can  be  con- 
founded odIt  by  want  of  careful  observation 
of  tbe  principles  upon  which  they  rest.  Nn 
In  the  present  case  would  the  result  have  been 
changed  if  the  rule  thus  rejected  had  been 
adopted,  for  the  evidence  before  tbe  court, 
reasonably  construed,  would  have  been  deemed 
to  be  oppwed  to  the  contention  of  the  appellanL 
The  proofs  on  the  subject  amoani  lo  demon- 
stration. The  second  wife  was  one  of  the 
witnesses  In  the  cause,  and  she  testified  that  she 
never  knew  or  bad  tbe  least  intlmatloo  until 
after  tbe  death  of  her  husband  that  ttie  validity 
of  their  marrtoge  was  In  any  respect  called  in 
questhm;  and  mien  she  was  asked,  "  Was  any 
other  marriage  ceremony  ever  performed.  In 
which  you  and  Abraham  Yooniees  were  the 
coniractiDg  parties?"  her  answer  was,  "There 
was  not."  Further  than  this,  she  was  then 
fully  examined  by  her  own  counsd,  and  she 
made  no  pretense  of  any  other  intercdiaoge  of 
ocweentto  marriage  between  herself  aod  tlw 
man  she  cohabited  with  except  sach  as  bad 
been  given  at  tbe  time  erf  their  cere  moo  lo  us 
nuptials.  Host  certainly  thto  evidence.  If  we 
apply  to  it  the  ordint ry  legal  tests,  to  ehtJrely 
conclusive,  and  absolutely  proves  that  there 
never  was  any  second  marriage,  in  any  fonn 
whatever,  between  these  parties.  It  to  lo  be 
borne  in  mind  that  cohabitation,  with  matri- 
monlal  haUt  and  repute,  to,  standing  aloM, 
nothing  more  than  testimwiy  In  proof  of 
marriage;  the  conduct  of  the  persons  to  whom 
It  reUtes  does  not  constitute  marrhge;  and 
consequently,  from  iu  evidential  nature;  It  to 
liable  to  be  rebutted  by  other  prooh.  This,  as 
has  been  already  said,  was  done  in  the  pnaisnl 
Instance. 

OarrUoo,  dtosentfaig: 

The  attitode  of  dissenting  from  Oe  olhef- 
wise  uaanlmoos  opioloo  of  ne  court,  apoa  so 
grave  a  rabject  m  the  Ifiw  vt  mantage,  to  so 
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i&taatefal  that  I  hvre  expended  far  more  eC- 
orta  in  endeaTon  to  concur  than  I  have  in  the 
omralation  of  tbeae  views,  which,  after  all,  I 
kncI  myself  constrained  to  hold. 

The  auestloD  to  be  determlaed  upon  tbia  ap- 
peal is  toe  legitimacy  of  the  children  of  Abra- 
ham aod  Cartdine  Voorbees,  and  that,  in  turn, 
Impends  upon  whether  the  relation  of  marriage 
e»stecl  between  their  parents. 

The  claim  of  these  appellants  Is,  that  their 
father  and  mother  were  publicly  married,  and 
tliat  they  afterwards  livra  together  as  hasband 
and  wife,  and  were  universaUy  and  always  so 
reputed.    The  lespODdent,  on  the  contrary, 
asserts  that  the  ceremonial  marria^re  was  void, 
and  that,  therefore,  no  presampiion  of  mar- 
riage can  be  dnwn  from  tberabaequeDt  matri- 
monial ocmdiict  and  i^mtation  of  the  parties 
thereto.    The  court  of  chancery  adopted  this 
latter  view,  and  declared  against  the  Intimacy 
of  the  appellants. 

The  facts  are  not  in  di»)ute.  Abrabam 
"Voorbeee  was  married  to  a  wife  in  New  Jersey, 
and  bad  by  Iter  one  child,  a  son.   After  a  time 
Voorbia  separated  from  his  wife,  taking  up  bis 
residence  in  the  City  of  Mew  Tork,  while  she 
TetnaiDed  in  this  Btate.   Shortly  after  this  sep- 
aration, Voorbees  brought  a  suit  against  his 
-wife  for  divorce  in  the  Superior  Court  of  Con- 
necticut.  Notice  of  the  pendency  of  this  suit 
was  mailed  to  the  defendant,  addressed  to  the 
husband's  residence  in  New  Toric,  and,  conse- 
quently, she  did  not  receive  it.   A  month  later 
a  decree  of  divorce  was  pronounced.  Within 
a  short  time  Voorhcea  proposed  marriage  to  a 
lady  who  resided  in  West  Newton,  Massacbu- 
setis,  to  whom,  as  evidence  of  bis  capacity  to 
contract  a  lawful  marriage,  he  produced  a  cer- 
tified copy  of  the  record  of  the  decree  rendered 
in  the  coorts  of  Cooaecticut.    A  marriage  was 
thereupon  conaenled  to,  and  was  solemnized 
by  a  public  church  wedding  in  the  presence  of 
a  large  congregation  of  the  friends  and  ac- 
quaiotanoes  of  the  parties.   Two  months  later 
the  divorced  wife  learned,  for  the  first  time,  of 
the  OonnecUcot  suit,  and  thereupon  made  an 
apfdlcalloB  to  that  oonrt  which  resalted  in  the 
<H>eoing  of  the  decree  (tf  diviwce,  the  filing  of  a 
croas-t^  against  her  husband,  ^eannuUlngof 
the  first  decree  and  the  granting  of  an  absolute 
divorce  to  the  wife  upon  her  cross-suit.  Of 
these  proceedings  Caroline,  who  was  lesidiDg 
with  Voortwes  in  West  Newton,  was  kept  In 
entire  igoonnoet  and  down  to  tbt  time  of  his 
death,  wbidi  occorred  aome  y«m  later,  was 
openly  and  unequivocally  acknowledged  aod 
repated  lo  be  his  wife.   Two  children  were 
the  result  of  this  noion,  both  bom  after  the 
ttcooddecree  of  divorce,   Abraham  Voorbees 
died  in  1883.   The  father  of  Abraham  was 
John  F.  Voothees.   He,  by  his  last  will,  bad 
j^Tcn  bii  residuary  estate  equally  to  all  his 
children,  the  children  of  a  deceased  cblld  to 
take  tbe  parent's  share.   The  present  contest 
has  arisen  upon  the  filing  of  a  bill  in  tbe  court 
of  cbaocery  of  New  Jersey  by  tbe  son  of  Abra- 
hsm  by  his  first  marriage,  tbe  prayer  of  which 
1>.  Utat  that  porttooof  the  grandfather's  estate 
vhkb  would  have  come  to  the  said  Abraliam 
Voorbees,  If  Urbfr,  be       over  to  the  com- 
flihuntaiae  aoSj  lawfnl  <AUd  of  tbe  satd 
Abraham. 

?nni  this  Blatemeirt  it  la  evident  that  the  aok 
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queatloa  li  lAetlier,  upon  the  facta  stated,  the 
law  ndses.  In  hvor  of  tbe  legitimacy  of  the  ap- 

Sillants,  a  presumption  of  marriage  between 
arolioe  and  Abraham  from  and  after  the  time 
when  be  became  capable  of  lawfully  contract- 
ing marriage.  The  court  of  chancery  answered 
this  question  in  tbe  ncmtive.  That  decision 
this  court  now  afflmu.  imr  the  reasona  given 
by  tbe  court  below. 

Tbe  principle  of  law  propounded  by  the 
learned  judge  who  heard  the  case  is,  that 
"where  an  actual  marriage  is  shown,  whether 
legal  or  illegal,  the  eubeequent  cohabitation  of 
the  parties  aod  their  reputation  as  husband  and 
wife  must  necessarily  be  understood  as  having 
bad  their  origin  in  such  marriage,  and  cannot 
be  treated  as  presumptive  evidenceof  a  second 
marriage  at  a  later  date." 

Tbe  clearness  of  tbe  language  here  employed, 
and  the  line  of  reasoning  pursued,  permit  no 
doubt  as  lo  the  precise  meaning  and  force  as- 
cribed to  presumptiooB  of  marriage.  The  rea- 
soning is  this:  Marriage  may  be  entered  into 
by  mutnal  consent— that  consmt  trlil  ha  pre- 
anmed  tmm  conduct  and  repute  in  cases  where 
actual  consent  has  not  been  shown — where  -an 
actual  contract  is  shown  tbe  parties  cannot  in 
fact  he  supposed  to  have  consented  a  second 
time,  hence  their  conduct  gives  rise  to  no  i»e- 
sumption  of  marriage.  In  fine,  there  can  be 
no  {sresumption  of  marriage  where  consent  is 
not  a  logical  inference  from  tbe  facts  proved; 
and  where  matrimonial  cohabitatioo  oom- 
menced  by  consent  it  is  illt^c&l  to  r^fer  its 
continuance  to  a  subsequent  consent. 

The  fallacy  of  this  argument  is,  that  it  as- 
sumes that  the  rule  by  which  the  law^  from 
matrimonial  conduct,  presumes  matrimonial 
consent,  is  a  canon  of  evidence  having  for  ite 
object  the  ascertainment  of  whether  inpoiotof 
fact  consent  was  Interchanged,  and.  If  so,  at 
what  period  of  time;  whereas,  it  is  easily  de- 
monstrable that  the  doctrine  in  question  ts 
founded  on  public  policy  and  is  uniformly  ap- 
plied upon  principles  other  than  those  which 
regulate  the  laws  of  proofor|H-escril>e  theforaa 
of  the  q^llogism. 

Tbe  narrower  rule  promulgatedby  the  court 
appears  to  me  to  be  subversive  of  tbia  important 
prmclple  of  public  law,  and  to  be  out  of  har- 
mony with  the  entire  weight  of  authority  up- 
on this  snbject. 

A  somewhat  similar  view  of  the  law  was.  It 
is  true,  tA  one  time  Mippoaed  to  receive  support 
from  (he  cases  of  Be  Vunynghamtf$  SetUment, 
L.  R.  11  £q.  834,  decided  in  Lord  Eldon'a  time, 
and  lapatt!/  v.  Orienon  (1  H.  L.  Cat.  49^, 
which  was  before  T^d  Cottenham  in  1848. 
Tbe  proposition  which  these  cases  were  thought 
to  bold  was,  that  if  parties,  either  because  of 
legal  impediments  or  from  mere  wantonness, 
entered  upon  a  coarse  of  iHtcit  cohabitatkm, 
their  subsequent  matrimonial  conduct,  with  Its 
resulting  reputation,  would,  as  matter  of  lsW>. 
be  so  cMored  by  its  original  merelridoumess 
that  no  matrimonial  consent  oould  be  pre- 
sumed. In  1867  the  case  of  CanifbeU*.  Otunp- 
MI  (L.  R.  1  H.  L.  18S),  was  befoie  the  house 
of  lords  npon  this  precise  pohit,  and  it  was  tbe 
opinion  m  wvry  jodge  that  the  doctrine  above 
stated  received  no  support  whirtaoevar  from 
either  of  the  caaee  dted  from  any  case;  while 
the  doctrine  hidfwMdlitfaiearnid  enphati- 
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deit),  oftfner  spokpu  of  as  "The  BrfodalAam 
Cote,"  has.  slncfl  its  deciraon,  been  universally 
accepted  as  tbe  leading  autfaotily  upon  tbe 
doctrine  of  presumption  of  maniaKe.  The 
facu  of  the  case  were  ibesc:  James  Cftmpbell 
had  eloped  witb  tbe  youDir  wife  of  a  middle- 
aged  grocer  named  Ludlow,  Thev  fled  to 
Canada,  wbrre  they  lived  in  cooQuoial  con- 
stancy and  repute  until  after  tbe  death  of  Lud- 
ioyi,  of  wbicb,  however,  there  was  no  proof 
that  eilbcrof  Ibemeverbeard.  Tbey  returned 
10  England,  and,  nf  ter  tbe  trirUi  of  a  son,  settled 
In  Scotland,  where  they  passed  tfaemselves  off 
uniloi'Dily,  unequtrocnlfy  and  constantly  as 
mKo  and  wife.  Tbe  esse  came  before  tbe 
courts,  aod  ultimately  before  thebou-^eot  lords, 
upon  the  claim  of  ibe  grandson  to  the  estates 
of  Brcadalliane  in  the  rigbtof  bisfatber.  The 
claimant's  father  was  bora  in  England  after 
the  return  of  bis  parents  from  Canada,  and  af- 
ter the  death  of  Ludlow,  the  first  husband  of 
hla  mother.  T^e  case  turned,  therefore,  upon 
the  question  of  tbe  legitimacy  of  tbe  claimant's 
father,  and  that  depended  upon  whether  bis 
parents  were  lawfully  intermarried.  Tbe  chief 
contention  pressed,  as  matter  of  law,  against 
tbe  presumption  of  raarriagii  was,  tbat  tbe  orig- 
inal coming  tooeiberof  tbe  parties  haviogbmi 
metetrtctoiia,  tbeir  subseauent  coodnct  must  be 
referred  to  that  illicit  refutionsblp,  and  could 
not,  in  law,  raise  the  presumption  thai  the  par- 
ties bad  contracted  a  subsequent  marriage.  In 
his  opinion  to  tbe  house  of  lords  upon  tbis 
point,  lard  Westbury  aaid:  "TIm  appellant 
objects  that  the  cobabilation,  which  began 
when  tbe  parties  w«re  Itwapftbleof  contracting 
marriage,  and  which  was  continued  without 
change,  is  ineffectual  to  form  Uie  basis  of  tbe 
conclusion  that  consent  to  marry  was  inter- 
changed after  the  Impediment  to  marriage  had 
been  removed.  That  would  be  a  very  fmpor- 
tant  rale  if  it  were  proved  to  be  well  founded: 
but  I  am  unable  to  find  any  principle  to  justify 
the  iDirodudloo  of  such  a  rule,  and,  what  \s 
n<ne  material  to  tbe  purpose,  I  am  unable  to 
find  an;  caw  or  any  book  of  autbority  in  which 
that  principle  has  been  either  followed  out  into 
a  decision  or  has  been  laid  down  as  a  rule  of 
Scotch  law.  It  appears  to  be  almoet  entirely 
derived  by  tbe  appellant  from  wba(I  conceive 
to  be  a  mfsapprebeDsion  of  certain  words  found 
in  the  judgments  delivered  In  Gunynghame'i 
SfttUment.  and  l^p^y  v.  Qriermm,  or  rather 
(if  I  may  venture  to  say  so),  from  a  mlsappre- 
bension  of  part  of  a  marginal  note  in  one  of 
those  cases.  There  is  nothing  (In  those  cases), 
to  warrant  the  propneliion  that  tbe  subsequent 
conduct  of  the  parties  shall  be  mdered  inef- 
fectual to  prove  marriage  by  reason  of  tbe  ex- 
istence at  a  previous  period  of  some  bar  to  tbe 
interchange  of  consent.  It  would  be  very  un- 
fortunate if  it  were  so.  There  Is  no  founda- 
tion for  tbe  argument  that  tbe  matrtmonisl 
consent  must,  of  necessity,  be  referred  to  tbe 
Gommfencdment  of  Uie  oohabilalion,  nor  any 
jvarrtmt  for  tbe  appdlant's  ingenious  argu- 
uent,  that  as  the  consent  Interchanged  must  be 
.Tferred  to  aomeparticular  point— which  he  in 
risted  was  at  tbe  (MHnmencement  of  tbe  cohab- 
itation, and  tberef(we  Insufficient — the  oobabl- 
:ation  which  continued  afterwards  without  in- 
terruption would  warrant  no  otbn  oooduaion 
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thm  that  which  would  be  warranted  by  tbe 
consent  interchanged  at  a  time  when  it  was  in- 
sufficient. I  should  undoubtedly  oppose  to 
tbat  another,  and,  I  think,  a  sounder  rule  and 
principle  of  law,  namely,  tbat  you  must  Infer 
consent  to  have  been  given  at  the  flrat  moment 
when  you  And  tbe  parties  able  to  enter  into  tbe 
contract. 

To  tbe  same  effect  were  the  opinions  deliv- 
ered by  lAird  Chelmsford,  Lord  Cbaooellor, 
and  Lard  Cranwortb. 

The  Breadalbane  0am  was  decided  in  1867. 
(L.  H.  1  B.  L.  Sc.  182L)  At  a  later  period,, 
in  1876,  tbe  house  of  lofds  was  called  upon.  In 
Ibe  case  of  DeTkorenv.  AUy-Oen.,  to  deal 
witb  a  set  of  facta  in  all  respects  the  exact 
counterpart  of  tbe  case  which  Is  now  before 
tbis  court.  Tbe  case  is  reported  In  L,  B.*l 
Aot).  Cas.  686. 

The  point  before  ibeoourtin  that  case  istbus 
stated  by  Lord  Chelmsford:  "Tbe  question," 
be  says,  "to  be  determined  is,  whether  ttiere 
was  a  consent  to  a  marriage  between  William 
Ellis  Wall  and  Samb  Ogg.  evinced  by  baUt 
and  repute,  prior  to  tbe  oirth  of  the  elder  of 
tbeir  sons.  If  there  were  no  olher  quesUoo 
than  Ibis  in  the  case,  there  would  be  no  diffi- 
culty in  giving  an  answer  in  the  affinnaiive; 
But  tbe  a|H}eUaDt,  although  he  admite  that 
there  had  been  such  cohabitation  of  tbe  partiea 
as  husband  and  wife  as  m  ordinary  cases  would 
have  conclusively  established  tbe  presumption 
of  marriage  by  consent,  yet  contends  that  Ibe 
circiimsiance  of  a  previous  ceremony  of  mar- 
riage having  taken  place  between  tbe  parties 
which  was  fiivalid,  though  unknown  to  them 
to  be  ao.  prevented  that  presumptloo.  Tbe 
ground  of  this  argument ».  tbat  tbe  Uviog  to- 
gether of  tbe  parties  as  husband  and  wife  must 
be  attributed  to  tbe  Invalid  oeremonv,  and 
therefore  that  the  babit  and  repute  coukl  not 
be  evidence  of  any  other  consent" 

Tbe  Invalidfhr  of  the  ceremonial  mairlage  al- 
luded to  was.  that  the  husband  was  not,  at  tbe 
time  of  his  second  marriage,  lawfully  divorced 
from  his  first  wife,  audalthougb  be  became  a 
divorced  man  shortly  afterwards,  neither  he 
nor  his  second  wife  appear  to  have  known  of 
tlK  removal  of  tbe  impediment.  It  la  evident 
that  every  question  raised  by  tbe  case  in  band 
was  presented  also  upon  Ibe  facts  of  that  case. 
By  tbe  unanimous  judgment  of  tbe  house  of 
lords  it  was  decided: 

1.  Th^  the  subsequent  cohabitation  and 
reputation  were  not  to  be  referred  to  tbe  ioeffl- 
cient  ceremony,  even  tbotij^  tbe  parties  did 
not  know  of  tbe  removal  oi  ^  lm|»dliiiaBt  to 
tbeir  original  marriage. 

8.  Where  parties  are  oohaUting  natrloMiil- 
ally  batunlawfnlly,becauBeof  aatmpedimeBt 
to  their  marriage,  matrimonial  consent  most  be 
presumed  to  have  been  interchanged  as  soon  as 
tbe  parties  were  enabled,  by  the  removal  of  the 
impediment,  to  enter  Into  the  contract 

8.  Tbe  ceremony,  although  Invalid,  was  a 
conaent  by  tbe  patueato  a  otdiaUtatioa  whkh 
was  matnmODlal  fnebancleraiid  Ihdraubae- 
quent  cobabltattoo  was  proof  of  a  contiBulDg 
consent  thereto. 

To  tbe  principlea  thus  announced  I  give  an 
unqualified  assent.  It  Is  escedally  mat«lal  to 
the  matter  in  band  to  note  loat  In  every  opio- 
fc«  dclivned  tbe  doctrlae  (rf  imsampaoa  of 
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oonseot  is  treated  as  a  principle  baTing  its  root 
in  public  policy.  At  ao  time  was  it  reearded 
as  a  rule  of  <vineDce  for  delermiDiDg  wliether 
the  parties  had  iotercbanged  coDBent.  Sucb  a 
GODsideralioD  is  evldeuUv  out  of  place,  for  the 
reason  tbat  the  whole  labric  of  tb^  doctrine 
rests  upon  the  oecessity  of  presuming  aome- 
Ibing  wbieb  is  not  proven,  and  that  somethiug 
is  consent,  and  consent  at  a  time  favorable  to 
the  end  vblcb  the  rule  of  public  policy  bas  in 
view.  Tbat  end  is  Ibe  uniform  reference  of 
matrimonial  conduct  to  the  statiisof  marriage, 
for  it  is  with  the  status  of  marriage  that  society 
to  chiefly  concerned.   The  contract  is  made 

the  parlies  without  consulting  society;  the 
status  is  imposed  by  society  without  consulting 
the  parties.  The  contract  may  be  actual  and 
ceremonial,  or  actual  and  nonceretnoDiat,  or  it 
may  be  neither  actual  nor  ceremonial,  but  sim- 
^y  presumed  from  tbe  policy  of  the  law. 
Tbat  policy  is,  mI  have  said,  that  all  matri- 
monial ctHoduct  shall,  If  posdble,  be  referred  to 
a  matrimonial  BtatuB.  Where  tbe  marriage  is 
actual  the  status  at  once  arises,  in  order  tbat 
coDDubtal  conduct  and  repute  may  be  under 
its  sanction;  and  where  the  conduct  taiA  re- 
pute are  matrimonial,  consent  is  [assumed  in 
order  tbat  the  status  may  at  once  arise.  If,  at 
the  time  of  tbe  oommencemencof  matrimonial 
conduct  and  reputation,  there  is  impediment 
to  the  applicatkm  of  this  doctrine,  the  role  of 
pultlic  policy  la  not  thereby  defeated:  it  re 
mains  in  abeyance,  to  be  imposed  at  the  flmt 
moment  when  conduct  and  caparity  shall  so 
coexist  as  to  render  il  possible.  If  an  actual 
marriage  has  been  solemnized,  that  circum- 
stance, so  far  from  frustrating  the  policy  of 
tbe  law,  affords  the  strongest  possible  case  for 
ita. application;  for  where  tbe  character  of  the 
consent  is  not  in  question,  but  simply  its  legal- 
ity, the  status  of  marriage  should  arise  at  the 
earliest  moment  when  ue  parties  are  enabled 
lawfully  to  do  that  which  tt^y  had  theretofore 
ineffectually  attempted. 

From  the  broad  iMlnclple  thus  laid  down  we 
turn  to  tbe  decision  of  tbe  case  In  band,  the 
doctrine  of  which  is,  that  consent  cannot  be 
presumed  from  matrimonial  conduct  and  rep- 
utation in  any  case  io  which  the  parties  have 
actually  celebrated  a  marriage  to  which,  in 
their  own  minds,  they  referred  their  conduct. 
In  support  of  tUs  proposition  two  cases  are 
died  in  tbe  opbilou  adopted  by  this  court,— 
(yOara  v.  BtmOokr,  88  N.  Y.  296,  and  GarU 
Wright  v.  ifeOoten,  121  HI.  888,  10  West  Rep. 
W9.  No  sucb  doctrine  is  laid  down  br  these 
cases,  nor  do  tbe  facts  of  either  case  call  for  or 
admit  of  such  a  conclusion. 

(yUara  t.  Btsentohr  was  a  case  Id  which 
Ibe  original  union  of  the  parlies  was  illicit,  be- 
cauae  me  man  had  a  wife  living  the  date  of 
whose  death  was  unknown.  The  court  was 
asked  to  raise  tbe  (KesumpliCHi  that  her  death 
had  occurred  between  eetlalD  years.  Tbe  cmb 
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tamed  entirely  upon  tbe  law  relative  to  pre- 
sumption of  death,  and  does  not  touch  the 
docUine  concerning  the  presumptions  of  mar 
riage.  If  il  is  possible  to  regard  this  case  as 
an  authority  upon  the  proposition  now  before 
us,  its  w^ot  is  eollrely  iwalnst  the  position  of 
the  court  below,  in  tbat  H  mentions  with  ap- 
proval the  cases  of  Fentonr  Heed,  4  Johns,  w, 
and  Rote  v.  Clark.  8  Paige.  574,  4  L.  ed.  548, 
in  both  of  which  the  doctrine  which  I  am  now 
seeking  to  enforce  is  declared  ^In  the  clearest 
manner. 

In  Fenton  v.  Reed  tbe  facts  were,  tbat  after 
tbe  prolonged  absence  of  her  husband  the 
plaintiff  mwried  Seed.  Subseqtiently  the  first 
husband  came  bade,  the  plaintiff  and  Reed 
continuing,  however,  to  live  together  as  man 
and  wife  unlit  and  after  the  death  of  plaintiff's 
first  husband.  Tbe  court  held  that,  upon  this 
state  of  facts,  it  was  a  question  for  the  jury 
whether  the  circumatanoeof  this  cobabltatton 
evinced  a  marriue,  other  than  tbe  ochul  one* 
kfceurriog  after  tbe  death  of  tbe  first  husband. 

In  Hote  V.  dorifc  the  facts  were  substantially 
iboK  of  Fenton  Y.  Jteed.  CAancefZor  Walworth, 
in  reviewing  the  cases,  says:  "It  appears 
from  the  decisions  in  our  own  courts,  as  well 
as  in  England,  that  a  subsequent  marriajfe  may 
be  infetRd  from  actsof  recoguitlon,  continued 
matrimonial  cohabitation  and  general  reputa- 
tion, even  where  the  parlies  originally  came 
together  luuler  a  void  contract  oi  mar- 
riue." 

n  may.  I  think,  be  safely  asserted  tbat  no 
case  can  be  found  io  the  New  York  reports 
from  1809,  when  FenUm  v.  Herd  was  decided, 
down  to  QaU  v.  QaU,  114  N.  Y.  109.  decided 
in  l>-69,  in  which  any  different  doctrine  has 
been  held  or  even  intimated. 

Tbe  other  case  relied  upon  is  Cartvmghi  v. 
MeOown,  in  which  tbe  facts  did  not  raise  tho 
question  presented  by  the  case  before  us,  but 
in  wbicb,  straneely  enough,  tbe  judge  who 
delivered  the  ofdnron  of  the  court  imagined, 
as  an  illustration,  just  such  a  stale  of  facts  as 
that  with  which  we  have  to  deal,  and  said 
"tbat  in  such  a  case  the  presumption  of  mar- 
riage would  apply  even  though  the  parties  may 
not  have  known  of  tbe  removal  of  tbe  impedi- 
ment to  their  original  marriage." 

The  doctrine  of  the  present  case  derives, 
therefore,  no  support  from  the  only  cases  cited 
as  sustaining  It.  If  any  authority  for  sucb  a 
doctrine  ezuls  elsewhere  I  have  failed  to  dis- 
cover It  It  Btaods,  as  It  appears  to  me,  as  an 
innovation  upon  established  law  npon  a  most 
important  branch  of  jarisprudence,  and  is 
radically  destructive  of^the  principle  of  [>ubtic 
policy  to  wbicb  I  have  alluded,  tbe  uniform 
application  of  which  Is  illustrated,  amongst 
others,  by  the  distinguished  authorities  to 
which  I  nave  feferted. 

For  these  reasons  I  cannot  vote  to  affirm  tbe 
judgment  rendered  In  the  court  of  dumcny. 
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*1.  TlMfii»rmjit3roraeoii>titatloii*tlubt 
printo  property  •hall  not  b«  "taken** 
0r  "•pprt^rlated"  without  oompeasBtlon, 
does  not  extend  to  mereooowquentiMl  dMnaget 
TCSultlav  to  iMtipei^  abncUiiv  on  «  street  from  a 
obanse  of  grade  of  the  street,  or  other  improre- 
meot  thereof  notootutltutinir  ■  diversion  of  the 
■tieet  from  street  purposes,  by  rouolotpal  Author- 
Mies  Httaur  within  the  aoope  of  their  otosrter 
powen.  bat  only  to  a  trespus  upon  or  physio^ 
InvMloD  of  the  Abutting  property. 

8.  The  prorisions  of  tha  CcnatltattoB  of 
1886,  that  priTAto  property^  nhmU  not 
be  "taken**  without  Juatoompeiuatlon  iseoUon 
U,  DoolaiaUon  of  Blchta);  that  the  Legislature 
miv  provide  fOrtiwdnlnaseof  thelandof  one 
persw  overortbrouarh  ttwtof  another  upon  Just 
compensation  therefor  to  the  owner  of  the  land 
over  wbloh  suob  dial nase  Is  bad:  and  that  no  pri- 
vate propertT  nor  right  of  way  shall  be  "appropri- 
ated** to  the  use  of  any  oorporatton  or  individual 
until  full  oompensatioti  shall  Oist  be  made  to  the 
owner,  or  flnt  secured  to  bim  by  deposit  of 
money,  which  compensation  Irrespective  of  any 
benefit  from  any  improvement  proposed  by  such 
oorporatioo  or  individual  (aeotlona  S8,  X9,  art. 
XVI.)  do  not  of  themselves  render  a  municipaUty 
liable  for  mere  ooosequentlal  damages  resulting 

•Head  notes  by  BAnr.  Ch.  J. 


NoTB.— -infurvtoobtittCT-**  eatementt  of  llffiiUair 
andaetmbvvaeaUnottntt,<lwmaina  grwU,tic. 

The  f«ot  that  persons  ownhig  lotson  a  dty  street 
bad  some  rights  In  the  street  wbkjh  were  dlffereot 
from  those  of  the  publlo  at  larfre  was  early  reoog- 
ulsed.  The  Hu  prcrae  Gourt  of  the  TTulted  Btates 
clearlr  indicates  it  in  1882  in  the  case  of  Cincinnati 
V.  White,  n  C.  a  «  Fet  488. 8  L.  ed.  «)6. 

In  1889  the  Kentucky  Supreme  Court  says  that 
the  title  to  lands  on  a  dty  street  carries  with  tt  the 
right  to  certain  servioes  and  easemftots  as  Inviola- 
ble as  the  property  In  the  lands  themselves.  Lex- 
ington ft  a  XL  Oo.  T.  Applegate,  S  Dana,  CM,  86  Am. 
Deo.«T. 

In  18ST  the  Ohio  Supreme  Court  said  the  abutting 
owner's  rights  In  the  street  are  property  wbltA  are 
protected  by  the  ConaUtutlon.  Crawford  v.  Dda- 
ware,70faloSt.«r. 

This  dootrloe  has  been  reiterated  more  or  less 
strouffly  and  in  reference  to  different  things  wbloh 
have  been  alleged  to  be  invasions  of  such  rights 
until  Uie  present  Ume.  White's  Bank  of  Buffalo  v. 
Nichols,  M  N.  T.  1%  Drake  v.  Hudson  River  R.  Co. 
7  Barb.  SO;  State  t.  Berdetta,  78  led.  18li,  88  Am. 
Bep.  117;  Boas  v.  Thompson,  78  Ind.  90;  Rensselaer 
V.  Leopcdd,  SWestBep.  874. 100 Ind.  80;  Grand  Rap- 
Ms  ft  I.  U.  Co.  v.  Helsel.  88  Htoh.  K,  81  Am.  Bep. 
m  Pott  Huron  ft  &  W .  R.  Go.  v.  Voorbels.  80  Mloh. 

sot. 

In  Kane  v.  New  York  Kiev.  R.  Co.  11  L.  R.  A.  MD, 
125  N.  T.  lAt.  the  court  said  tbat  if  the  owner  of 
property  bordering  on  a  pubUo  street  in  which  a 
trust  has  been  established  to  have  the  same  kept 
open  for  the  benefit  of  tlie  public,  accepts  and  acta 
upon  such  trust  by  erectmfr  buildings  on  bis  prop- 
erty he  thereby  acquires  easements  which  cannot 
be  Uken  from  him  without  compensation. 

Just  when  the  claim  for  oompenaation  was  fltat 
14  L.R  A. 


to  proper^  abutting  on  a  street  from  OekwfBi 
change  of  grade  or  otlier  authorised  tmprore- 
ment  of  the  street  by  the  munfcjlpallty. 

8>  Upon  the  volnntarr  dedieatiOB  of 
laad  to  Uie  porpones  of  a  atreet*  it  be- 

cornea,  to  the  extent  that  tt  is  necessary  to  to 
used  for  a  street,  the  property  of  the  people  of 
the  State;  and  the  dedication  earrtaa  with  tt  ths 
oontioutng  power  to  ohange  its  grade  or  oCfaer- 
wlse  Improve  tt  In  so  far  as  suidi  Improvcouali 
are  tor  street  purposes.  Tbia  power  may  be  (W- 
egated  by  the  Legishiture  to  a  manlof  paUty  as  ODs 
of  its  governmental  agencies,  and  to  the  ezerdse 
of  these  powers  the  fee  of  the  owoer*  of  abot- 
tlnglot8,ln  the  street  to  Its  center,  is  at  all  ama 
subject. 

4*  There  are  Ineideat  to  the  ownenUp 
of  property  abattinc  on  a  street 

tain  property  rights  wbloh  the  public  genendly 
do  not  possess,  vu.:  The  right  qf  egress  and  in- 
gresB  from  and  to  the  lot  by  the  way  of  the  street, 
and  of  light  and  air  whhdi  the  street  affords. 
These  Incidental  rights  are  under  a  constltutiooBi 
prohibition,  simply  against  the  "  taking"  or  ■Ap- 
propriation "  of  private  property.  subordfMie 
to  the  right  of  the  State,  or  of  any  duly  antbor- 
laed  governmental  ageney  acting  for  it,  to  alter 
a  grade  orothwwiae  Invnvnaaueet  for  street 
purposes.  The  original  and  all  subsequent  pur. 
chasers  of  abutting  lota  take  with  the  Implied 
understanding  that  the  public  shall  have  the  right 
to  Improve  or  alter  the  street  so  Car  as  may  bs 
necessary  for  Its  use  as  a  street,  nnd  that  they  can 
■ostainnoidalm  tor  damages  resuttlogtotbeb- km 
or  property  from  the  Improvement  or  deslnic- 
tlon  of  aueh  Incidental  rights  as  a  msie  snae- 


made  for  a  taking  of  property  by  Inlerftoring  with 
easements  tn  the  street  is  dllBoult  to  determioe. 
It  was  allied  that  **all  aoceas  was  cot  off"  in 
gammons  v.  Camden,  86  Ark.  SM  (UOOl,  but  H  does 
not  appear  that  the  claim  was  made  that  the  dibt 
of  aooees  was  property  whMi  eonld  not  be  takan 
without  compensation. 

VaeapUm  €f  tIretL 

The  doctrine  of  the  abutterls  easements  hasbesn 
disouBsed  and  developed  with  reference  to  the  vs. 
cation  and  the  ohetructlon  of  streets  and  to  the 
ohange  of  grade.  The  first  two  are  generally  held 
to  be  an  Interference  with  the  abutter's  property 
for  wbloh  compensation  must  be  made,  while  ths 
reverse  Is  held  as  to  the  third. 

Eadi  owner  of  a  lot  on  a  publlo  itnet  hsa  a  right 
tottieeMunonanduntestrtatedowof  theoootlgn* 
ona  street  so  far  as  Is  nePSSsaiT  far  t0aMag  taha 
Incidental  services  and  oasemsBts.  This  appurte- 
nant right  partakes  of  the  oharaoter  of  pilvats 
property  and  is  protected  bj  the  fnndameBtal  Itw 
assuch.  And  Uieateeetoannot  be olosed without 
making  compensation  to  him.  Transylvaola  CTdI> 
venlty  v.  Lexington,  B  B.  Hon.  27, 88  Am.  Dec  Ift 
Indianapolis  v.  Kingsbory,  101  Ind.  MD;  LeOeroq 
V.  aalllpoHs,  7  Ohio,  n7:  Indianapolis  v.  Cross,  7 
Ind.9;  BattOTWDTth  T.  mrtlett.  HO  iDd.  as:  Psansll 
V. Baton  Oounty.4  Z..B.A.S88,n  lllah.«;0sak 
V.  Quick,  127  Ind.  477. 

An  Act  which  closes  an  alley  over  wbloh  abut- 
ting owners  have  a  right  of  way  la  invalid  ff  It  doss 
not  provide  for  oompensattog  such  owasnor  ot>- 
talntng  their  oonaent  to  vacation.  Bumon  v. 
Bobmisson  (Ky.)  It  Ky.  L.  Bapb  MT. 

Pennsylvania  and  Iowa  have  taken  ihaoppoA 
Mdeof  thisquestloo. 

WhaBttaegoranuMotiMa  IttD  nuata  poUlo 
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.  qiienoe  from  the  lawful  use  or  ImproTeioeat  of 

the  ateeet  as  s  Midway. 
5.  Tbm  — ■eatioa  by  »  m«ntelp»l  goverwr 

meat  wltUn  the  llmlU  of  »  street,  sad 

for  sticat  purposes  and  aDder  street  conditions 
toKOtytag  It.  of  a  liaduot  for  the  purpose  of 
changlns  tbe  irrade  itftbe  street,  and  In  tbe  ezerw 
Otoe  of  Its  power  to  ctwnge  sooh  grades.  Is  not  a 
"taking"  or  " appropriation "  of  private prop- 
erty  within  the  oonsCttutlonBl  guaranty  against 
■wA  taking  or  appropriation,  even  tbongb  the 
atMittlng  owners'  rights  of  ingress,  egren,  light 
and  atr  are  destroyed  thereto:  nor  Is  this  result 
of  law  changed  1^  the  man  ftiot  that  oUwr  oor- 
pomle  bodies  than  the  municipality  have  con- 
tributed to  tbe  expense  of  the  ereotton  of  ttte 
Tiaduot.  Whether,  however,  it  wouM  not  Iw  a 
dlveralon  of  tbe  street  from  the  street  purposes, 
and  a  "taking**  and  "appropriation**  fttr  whlob 
oompensatlon  must  be  made.  If  the  neoeasity  for 
tbe  viaduct  was  created  hf  raUroad  traoks  aross- 
Jng  ttw  street,  not  presented. 

(December  2B,  UBL) 

APPEAL  by  complainaots  from  a  decree  of 
tbe  Circuit  Court  for  Duval  County  dis- 
nisatng  a  bill  filed  to  enjoin  the  construction 
of  a  vudnct  oa  a  street  In  tbe  Citj  of  Jack- 
aoDTille.  AfflTtMd. 

CotDmercml  Street  is  a  public  street  in  tbe 
corporate  limits  of  Jacksonville.  It  is  crossed 
by  railrosd  tracks  of  several  companies.  For 
Ifae  alleged  purpose  of  removing  tbe  danger  to 
the  public  from  Mwt  compellea  to  cross  these 
IracRs  at  grade  the  City  undertook  toconslmct 
a  viaduct  oo  the  street  above  the  tracks  and 
carry  the  street  over  the  top  of  the  viaduct. 


The  approaches  were  to  be  built  up  solidly  of 
mason  work.  Complainants  own  lots  abutting 
on  the  portion  of  the  street  which  will  be  oc- 
cupied by  the  viaduct  and  tbe  grade  of  the 
street  will  be  raised  In  front  of  their  fnemiaes 
to  a  considerable  extent.  To  inwent  the  con- 
struction of  this  structure  without  making 
compensation  this  bill  was  filed. 

Further  facts  appear  in  tbe  opinion. 

Meaan.  A.  W.  Coekrell  *  Bob,  for  ap- 
pellants: 

Tbe  makingof  compenaatioo  isan  iodispeos- 
able  attendant  of  tbe  exercise  of  public  ncbt, 
and  the  Legislature  could  not  have  Intended, 
by  the  general  powers  conferred  upon  the  dtyr 
to  violate  or  interfere  with  private  rlghls. 

Gardner  v.  Netoburgh,  3  Johns.  Cb.  163,  1 
L.  ed.  882;  United  8tate»  v.  Fuhtr,  6  U.  S.  3 
Cranch.  880.SL.ed.  314. 

Tbe  whole  of  tbe  OfHOion  tn  the  latter  case 
ts  nluable,  and  snbetanUaUy  repudiates  decia- 
ions  telfed  oo,  to  tbe  extent  they  tend  to  sup- 
port defeodaots'  contention  in  this  case. 

CogmeU  v.  2fea  York,  JT.  H.  A  H.  B.  B.  Oo.  4 
Cent.  Rep.  225, 108  N.  T.  10;  T«m  Baute  d  1. 
A  Cb.  T.  Biuea,  6  West.  Rep.  888, 108  Ind.  118. 

When  the  wrong  done  arises  from  tbe  con- 
struction, as  distinguished  from  the  operation 
of  the  "improvement,"  it  stands  upon  tbe  same 
footing,  as  to  "consequential  injuries,  as  if 
there  had  been  an  actual  taking  of  a  portion  of 
plaintiff's  property." 

Pmtu^vania  8.  V.  B.  Co.  v.  Walth,  184  Pa. 
644;  FisnTMttania  B.  Go.  v.  Afarchant,  ISCent 
Rep.  301, 119  Pa.  54t;  Che$ttr  County  r.  Brower, 
10  Cent.  Bep.  909,  117  Pa.  M7;  Rnnwylmnin 


streets  tbe  consequential  kw,  if  any,  must  be 
borne  by  those  who  suffer.  UcOee's  App.  lU  Pa. 
4n;  Faat  v.  Carver.  U  Pa.  ai,  M  Am.  Deo.  6M. 

Tbe  vacation  of  a  highway  does  not  take  from  a 
peraoD  abntttng  therecm  any  property  either  for  a 
pidillo  or  private  use  for  which  he  can  recover 
«ompensation.  Barr  v.  Oekakwaa,  IK  Iowa,  S& 

It  Is  quite  commonly  beld.however,  that  although 
one  publlo  way  to  property  is  dosed  If  there  is  an- 
oiber  left  the  property  owner  sustains  no  aotlona- 
ble  damage.  Coster  v.  Albany.  43  N.T.  80^  Fear- 
ing r.  Irwhi,  86  H.  r.  488;  Gerhard  v.  Seekonk  Blver 
Bridge  Comia.  tNew  Eng.  Bep.  618,  18  B.  1. 884; 
S  nlUi  V.  Boston,  7  Cueh.  S84;  Polaok  v.  San  Fran- 
olsoo  Orphan  Asylum.  40  Gal.  480;  Kings  County  F. 
Ins.  Co.  V,  Stevens,  t  Cent.  Ucp.  480. 101  N.  Y.  417; 
Heller  v.  Atoblson.  T.  *  8.  F.  B.  Co.  28  Kan.  fiSh 
CsBtle  V.  Berkshire.  11  Gray.  »;  Bast  St.  Lnals  v. 
O'Rynn,  8  West.  Bep.  88,  118  111.  808;  Ohieago  v. 
Union  Bidg.  Awto.  108  lU.  819,  40  Am.  Bep.  608; 
Wilson  T.  New  York  Cent.  &  M.  fi.  B.  Co.  N.  Y. 
Hupp.  05;  Hler  T.  New  York  W.  8.  &  B.  B.  Co.  108  N. 
Y.  flW. 

So  the  mere  fiwt  that  by  the  disoonttnnanoe  of  a 
street  ooinplainant,  instead  of  being  able  to  reach 
a  certain  point  by  an  unbroken  separate  line,  has 
tomakeaahort  turn  and  select  other  roads  runt 
nlng  In  tbe  same  dlrectton.  Is  not  sulBolent  to  enti- 
tle Un  to  oompensatlon.  ESmbali  v.  Bomaiit  ft 
Jfleta.«B8k 

Chaytging  gradt. 

-The  abBttensolattns  to  oompensatlon  Corataktag 
of  his  easements  by  changing  the  grade  of  a  street 
hare  been  atancst  wholly  rejected  by  the  same 
courts,  whlob  hare  held  that  be  was  entitled  to 
oompenaatlon  if  the  atreet  was  vacated;  and  the 
mla  ts  tiiat  a  BMUiloliiality  may,  to  the  absenea  o<  a 
oonstltutlooal  or  statutory  i»OTlBfc>o,  change  tbe 

UL&  A. 


grade  of  its  streets  without  liability  to  abutting 
landowners.  BadcUS  v.  Brooklyn,  4  N.  Y.  806,  68 
Am.  J>ec.  8BT,  OTerruUng  Fletcher  v.  Auburn  k  8. 
B.  Oo.  25  Wend.  482;  Oallender  v.  Harsh.  1  Pick.  4S0-. 
Burlington  v.  Gilbert,  81  Iowa,  36fl,  7  Am.  Bep.  148: 
FeUowee  v.  New  Haven,  44  Conn.  2*0,  at  Am.  Bep. 
447;  Delphi  v.  Bvans,  88  Ind.  80,  10  Am.  Kep.  1^ 
Shawneetown  v.  Hason,  8S  III.  887. 88  Am.  Bep.  BSi; 
Bnyder  v.  Bockport,  0  Ind.  887;  Gossler  v,  George- 
town, 10  n.  S.  8  Wheat.  686,  K  L.  ed.  838;  Quinoy  v. 
Jones.  76  111.  S81;  Kepple  v.  Keokuk.  61  Iowa.  653, 2 
Am.  ft  Bng.  Corp.  Gas. 447,  and  noto;  Green  v.'Bead. 
ing,  8  Watts,  888;  O*0onnor  v.  FMsburgb,  18  Fa. 
187;  Taylor  v.Bt.Louis,U  Ho. 20.  6S  Am.  Deo. 88; 
Bounds  V.  Humford,  SRI.  154:  Humes  v.  Knox- 
vUle,  1  Humph.  408,  Si  Am.  Deo.  857;  Hovey  v.  Uayo. 
48  He.  8881  Sohattner  v.  Kansas  Olty,  68  Ha  188; 
Tate  V.  Hiasouri.  K.  &  T.  B,  Oo.  64  Ho.  148;  Dorman 
V.  Jacksonville,  18  Fla.  545, 7  Am.  Bep.  268;  Kehrer 
V.  Hlchmond,  81  Ta.  745. 

This  rule  is  so  flrmly  established  that  It  is  laid 
down  almost  without  quallflcatton  \sj  the  text- 
books (Lewis.  Sm.  Dom.  8  88;  DiUon,  Mun.  Corp. 
1880:  EUlott,  Bonds  *  Streets,  p.  888;  Ang.  High- 
ways. 1 211  €t  Mq.),  which  dte  authorltleir  almost 
without  number,  many  of  whtoh  however  do  not 
discuss  or  allude  to  the  question  of  how  tar  tbe 
abutter^  easemeolfl  are  property.  afnoetbeNew 
Twk  Elevated  Battroad  Cases  were  deolded  tbe 
question  has  been  brooght  up  anew,  bat  it  ts  said 
that  decisions  snstaloing  the  right  of  an  Individual 
pnH>rte>t<»  of  tends  upon  a  street  to  the  use  of  tbe 
same  for  aooess  to  Us  promises  and  giving  taim  a 
remedy  for  tnterfSrtnoe  with  saoh  lights  are  not 
appllcabletoeaseaoCohaageotgiadn.  Haadetaoa 
V.  Hlnoeapodis,  88  Hlna.  (18,6  Am.*  Bng;  Corp. 
Crs.4. 

Bveo  the  Story  CbsB.  80  K.  Y.  m,  48  Am.  Bap.  UB. 
recognised  tbe  right  of  the  munlolpaltty  to  alter 
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R.  Co.  V.  LtpfitHooH.  8  Cent  Rep.  818,  116  P«. 
4T2 ;  Bdmundsoti  v.  Pitt$burgh,  U.  4  T.  tt.  Co. 
1  Cent.  Rep.  86S,  111  Pa.  816;  Shivnfe  T. 
Bchuytktll  Xav.  Co.  14  Serg.  &  R.  71. 

Dorman  v.  JackBonvilU;  13  Pla.  643,  7  Am. 
Bep.  233,  decided  that,  under  the  clause  in  the 
Bill  of  Rights  "Inhibiting  the  tiUilng  of  private 
propertr,  without  Just  compensation,"  the  ease- 
ment of  the  abutting  owner  on  a  public  street 
was  not  protected  unless  some  tangible  proper- 
ty of  the  abutting  owner  was  taken.  But  the 
suggentlon  was  made,  that  "it  might  be  proper 
for  the  Legislature  by  some  general  Act"  to 
provide  compensation  to  the  abutting  owner. 

There  was,  when  the  decision  of  Dorman 
r.  Jacktonvillc,  13  Fla.  545.  7  Am.  Rep.  253. 
was  made,  a  conflict  In  the  authorities  as 
to  whether  the  easement  of  tbe  abutting 
owner, — hts  right  of  way — of  Ingress  and 
egress  to  and  from  the  street  In  and  upon 
hfa  premises,  was  such  property  as  caae 
within  this  cUnse  of  the  Bill  of  Rights,  and 
In  the  Cass  of  Story.  90  N.  Y.  122.  43  Am. 


Rep.  146,  dedded  tn  1882,  it  was  held,  after 
elaborate  arguments  by  the  ablest  lawyers  ht 
the  coQDiry,  ibb  right  of  way  was  propo^ 

Erotected  by  the  ooBfltitntloaal  provtalOD.  in- 
ibiitnj;  tbe  "taklDC  of  private  property"  wilb- 
out  jiiBt  compensation. 

The  Legislature  of  the  State  of  Florida  did 
not  respond  to  tbe  appeal  of  tbe  supreme  court, 
but  the  l^ory  Gate,  tupra,  gave  in  part  the  re- 
lief demanded,  by  declaring  aeainst  Judge 
Gibson's  views  In  (/Connor  r.  PitUburgk,  \^ 
Pa.  189,  and  against  Judge  Randall's  views  in 
Dorman  t.  JaektonviUe,  tupra,  that  the  consti- 
tuKonal  protection  inhibiting  the  taking  of 
private  property  did  extend  to  the  easement  or 
right  of  way  of  an  abutting  owner,  in  and  upon 
and  over  hu  premises  from  and  over  the  bigh- 
way. 

When  the  constttutbwal  ccmTentloo  of  18^ 
met,  it  determined  to  ftToId.  on  the  one  band, 
holding  those  who  were  withorized  to  condemn 
property  for  a  public  purpose  reaponsiUe  for 
direct  or  indirect  damagt-a  or  Injuriea  to  adja- 


the  grade  of  tbe  street  by  raising  or  lowering  It 
without  llabQI^  to  the  abutting  property  owner. 

A  ottr  la  not  llaole  for  change  of  grade  because 
It  Is  presumed  that  tbe  owner  has  been  compen- 
sated lor  loss  resultlnir  from  such  obange.  Buch- 
ner  v.  Chicago,  M.  *  N.  B.  Oo.  58  Wis.  414. 

AtdsiB  OMoand  KentHcIV' 
In  Ohio  the  owner  of  n  lot  on  an  unimproved 
street  In  erecting  bulldlnss  thereon  assumw  the 
risk  of  all  damages  which  may  nauic  from  a  subse- 
quent reasonable  grading  and  Improvement  of  IL 
But  If  IniUdlngB  have  tjecni  erected  with  reference 
to  a  grade  once  established  tbe  city  Is  liable  for 
damages  resulting  to  tbelr  owners  from  a  change 
of  grade.  Akron  v.  Cbamberlaln  County,  81  Ohio 
St.  898,81  Am.  Bep.  aOTi  IfoOombsv.  Akron,  16  Ohio, 
474;  Akron  v.  McOomb,  18  Ohio,  2SB,  61  Am.  Dec 
408;  Crawford  v.  Delaware,  7  Ohio  St.  W. 

In  Kentucin'  the  general  rule  was  at  first  fol- 
lowed. Keasey  v.  LoulsvlUe,  4  Dana.  161.  S  Am. 
Deo.  S6&. 

But  In  toutovllle  v.  Louisville  RoUiDg  Hill  Co..  8 
Bush,  4fr,  96  Am.  Deo.  243  (1867).  tlie  private  rights 
of  light,  air,  and  aooem  were  distinctly  recognised, 
although  It  was  not  expressly  ruled  that  Utey  alone 
constituted  propertj  which  oould  not  he  destrcTed 
without  compensation.  In  that  ease  the  atreet  was 
to  be  filled  about  twelve  feet  above  the  grade  of 
platntlfrs  lot,  and  be  was  directed  by  the  dty  au- 
thorities to  fill  his  lot  even  with  that  gtade  so  as  to 
support  It  or  to  build  a  supporting  wall,  dther  of 
whitA  would  have  praotlaally  destroyed  the  vriuQ 
of  his  property,  and  the  court  held  It  oould  not  be 
done. 

Tbe  result  of  that  case  leaves  It  rather  doubtful 
how  far  a  city  ml^t  destroy  an  easement  of  aeceas 
tqr  chan^ng  a  grade,  without  llablll^. 

Qradin^j  to  orom  bridge*  or  raOroadg. 

Where  a  city  authorises  a  raUroad  company  to 
raise  the  grade  of  a  street  to  oairy  it  over  tbe  com- 
pany^ toaoka  which  eross  tiie  street  at  rii^t  angtas, 
an  atmttlng  property  owner  whose  easements  are 
thereby  Interfered  with  has  no  right  of  action 
against  the  company.  Ultne  r.  New  York  Oeat,  ft 
H.  R.  B.  Co.  •  Cent.  Rep.  ITS,  101  tt.  T.  106. 

Where  a  railroad  iroaspd  a  hlirtiwar  below  grade 
and  tor  the  purpose  of  restoring  the  hlfl^way  to  ihe 
use  of  the  public  bridged  tta  in(ik»  and  graded  up 
the  highway  to  tbe  bridge  level  thereby  ralalDg  tbe 
surface  of  the  street  in  front  of  ptobituni  properly 
HO  aa  to  interfefe  with  his  eaaeBeiiti,itwaa  beM 


that  although  hemmedthefeetotheoenterof  thft 
street  there  was  no  actionable  Injury.  Conklbi  v. 
New  York,  O.  *  W.  B.  Co.  8  Cent  Rep.  164,  KB  N.  T. 
107. 

So  where  the  grade  In  front  of  plalntm  proper- 
ty was  raised  to  carry  ttte  street  over  a  laOroad 
track,  laid  five  feet  and  DiDOtnobes  above  tbe  gndfr 
an  Intenecting  street  In  socli  manner  that  a. 
spaoe  of  but  eighteen  feet  was  left  In  front  of 
plaintiff' s  property  as  a  cairiage-way  on  the  old 
grade,  while  the  centre  of  the  street  was  laised 
ITom  two  to  four  feet,  three  of  the  Judges  tboogfat 
there  was  no  ground  fbr  damages,  altbowh  tiia 
remainder  of  the  Indgeacooonited  Id  leTOring  on 
oUier  grounds.  Ottenot  T.  Mew  York,  L.  B.  4  W. 
B.C0.1UN.  r.60& 

Ho  damagea  ean  be  raeowpell  byaa  abnttfair 
property  owner  for  tbe  lowering  <a  tbe  grade  of 
a  street  In  order  to  separate  tt  from  tke  grade  of  a 
railroad  which  cnoseed  It.  Wilson  T.  Hew  Toik, 
Cent.  *  H.  R  R.  Oo.  8  N.  T.  Snpp^  6& 

Tbe  dty  cjootd  permit  a  bridge  company  to  onn- 
■Iniot  a  bridge  over  a  river  and  grade  tbe  stieet  to 
reach  the  bridge,  even  though  a  lallroad  cunpany 
was  permitted  to  place  Its  rails  on  the  street  and 
over  the  bridge  where  a  space  of  twelve  or  mteen 
ftat  waa  left  between  tbe  npportlDff  wall  of  ttw 
grade  and  the  sidewalk  In  front  of  plaintUTs  prop- 
erty. Newport  tc  C  Bridge  Co.  v.  9aole,B  Bush, 
888. 

In  oonfltot  with  tbe  doctrine  of  the  above  oases 
is  tbe  following: 

Where  the  grade  ol  the  street  Is  kywered  to  amke 
the  street  con  form  to  a  raUroadarasBtngoompeB- 
satlon  mast  be  made.  Bnehnar  t.  GUoago,  H.  ^ 
N.aCo.66WlB.4l4 

OMmettaff  or  dsifngfng  atrwl. 

Neltber  the  munldpatl^  nor  the  State  can  ap- 
propriate a  street  to  any  purpose  which  will  reader 
valueless  the  abutting  real  estate.  SLPan)*F.R- 
Oo.  T.  Bdiurtneter,  74  C.  B.  7  WalL  STt.  IB  L.  ed.  74; 
HcCbffrey  v.  Sodtti,  <t  Hon.  Xahon  v.  Hew 
York  Cent  B.  Oo. «  N.  T.  66B. 

A  sale  for  tbe  ben^t  of  a  town  cannot  be  made 
of  all  of  a  street  except  an  alley,  even  though  Is- 
own  the  fee.  Nooae  T.Oliaoa,T  KB.A.MI.m 

N.aoi. 

Thki  qneetlon  WW  be  further  deretoped  in  tb» 
note  to  tbe  case  next  following  this. 

Tba  rake  as  laid  down  above  have  been  wwk 
cbaojiedbyuOuetltuttoualandstatiBtotT  pioil*"* 
fnnaayoftheStatelk  -  ,B.P.K  . 
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ynt  jnapaty  not  actaally  taken,  and  oo  the 
)lber  to  guard  and  protect  tKe  easement,  or 
rigbt  tit  of  an  abutting  owner,  1o  and  upon 
ind  arm  a  poUtc  blj^way,  from  an  invasioD 
yy  any  eorpontioa  vbateTsr,  municipal  or 
MberwiM,  Of  placiDg  such  rf^t  of  way  upon 
he  same  footing  a»  actual  tangiUe  "fofTate 
iroperty." 
Art  16,  §  39. 

CoBithntioBal  pCDTMima  for  the  aecority  of 
letaon  and  propextj  rtioold  lae  llberaUy  oon- 
trued. 

Hgfi  T.  Vhitei  8tate$,  lie  U.  8. 686, 29  L.  ed. 
53.  See  Giety    Cincinnati,  W.diZ,R,Oo. 

Obio  St.  806;  dndnnaU  A  8.  O.  A.  St.  R. 
h.  r.  Oummiimme,  14  Obio  St.  638;  MeCombt 
.  Aknn,  15  Ohio,  474;  Akrrm  T.  JfeCbm^  18 
Ibio,  339, 01  Am.  Dec.  408. 

Independently  of  the  change  fn  the  ConsH- 
iHon  of  Florida  enlarglns:  tbe  luTiokbllUy  of 
rlvate  righta,  tbe  foliowTog  proposidone  are 
jtabUsbed  by  the  weight  of  authority. 

The  fee  is  in  compUioants  to  the  center  of 
ommerrial  Street;  the  dtstloctloo  as  to  the 
ghta  of  abattiog  ownen  who  do  not  owd, 
)mpared  with  those  who  own,  is  drawn  in 
lorida  8.R.Oo.r.  Brmn,  38  Fla.  104. 
EreiT  lot-owner,  whose  premises  abut  on  the 
reet,  has  a  peculiar  interest  in  the  adjacent 
reft,  which  neither  tbe  local  nor  tbe  general 
iblic  can  pretend  to  dalm,  a  private  ngbt  fn 
e  nature  of  an  incorporeal  hereditament  te- 
illy  attached  to  hia  contiguouB  ground;  an 
cidental  title  to  certain  ntcillties  and  fran- 
ises,  which  is  in  the  nature  of  property,  and 
liich  can  no  more  be  appropriated  against  his 
11  than  any  tangible  property  of  which  he 
iT  be  owner, 

^irand  Ravify  A  I.  B.  Co.  v.  Heiul,  88  Hicb. 
,  8i  Am.  Itep.812:  Eli»abeth.  L.  A  B.  8.  B. 
.  T.  Vomb$,  10  Bosh,  863, 19  Am.  Rep.  67. 
The  abutters  npon  a  public  strfet,  owning 
!  soil  and  fee  to  the  center  thereof,  have  ao 
lement  in  tbe  bed  of  tbe  street  for  ingress 
i  egress  to  and  from  their  premises  aud'also 
'  the  free  and  uninterrupted  circulation  of 
ht  and  air  through  and  over  such  street,  Ux 
I  beneflt  of  thrir  property. 
^ory  T.  Nm  York  Elev.  B.Co.9Si'S. T.  132, 
Am.  Rep.  146. 

The  ownership  of  such  easement  is  an  inter* 
in  real  estate,  constituting  property,  within 
meaning  of  the  constituUonal  provision. 
johr  T.  Metrojx^.itan  SHev.  B.  Co.  6  Cent. 
).  871,  104  N.  Y.  368,  affirming  Storg  v. 
e  York  EUv.  B.  Co.  90  N.  Y.  iSs,  48  Am. 
).  146. 

'be  right  of  an  owner  of  land  abutting  on  a 
>lic  Btre^  is  property  in  such  a  sense  as  to 
:tle  him  to  compensation,  in  case  the  street 
ppropriated  to  a  use  which  deprives  it  of 
3baracf  er  as  a  public  way. 
Iliott,  Boads  a  Streets,  p.  156;  Chteago.  K. 
V.  R.  Co.  T.  haeeU,  36  Neb.  864;  (Uniral 
neh  U.  P.  R.  Co.  v.  Andreici.  41  Kan.  870; 
nd  Bapidi  A  1.  R.  Co.  v.  Heiml,  88  Mich. 
><<ww  V.  Fiiirbury,  P.  it  If.  R.  Oo.  68  HI. 
18  Am.' Rep.  S66;  Imlayv.  Union  Branch 
"To.  Sa  Coon.  349,  68  Am.  Dec.  893:  Starr 
4tmaeH  ^  A.  B.  J.L.  693;  Jfor 

tB.  B,Oo.  T.  Stwtrk.  10  N.  J.  £a.  853: 
!  Burtm  A  8.  W.  B.  C$.  T.  Yoorheti,  60 
b.  608. 

u  R.  A« 


The  right  of  access  to  abutting  premises  fa 
so  far  re^rded  as  "private  property"  that  not 
even  the  Legislature  can  take  it  away  and  de- 
prive the  owner  of  it  without  compensation. 

Elliott,  Roads  &  Streete,  p.  &36,  and  nota 
3,4,  and  cases  cited;  Tranayhaf^  Unittriitff 
V.  Lexington,  8  B.  Hon.  35.  88  Am.  Dec  ITS; 
Abendroth  v.  Hete  York  Btev.  B.  Of.  11  L.  R. 
A.  634,  183  N.  Y.  1. 

Mr.  W.  B.  Younc.  with  Mr.  J.  M.  Bam» 
Cttg  Atty. ,  for  appellees: 

Unless  changed  by  Constitution,  or  some 
statute  of  tbe  Slate,  no  lEabUity  for  compensa- 
tion accrues  unless  there  is  an  "appropriation," 
a  tiding  of  the  particular  propertv. 

Montoomery  v.  I'oKntend,  80  Ala.  489;  Rad- 
tUf  T.  Bfnokgn,  4  N.  Y.  196,  68  Am.  Dec 
857;  fotreft  v.  Omktru,  1  Rich.  L.  417;  Smm 
V.  Wa$hinston  Corp.  61  IT.  B.  30  How.  186, 
15  L.  ed.  858;  Dorman  v.  Jaektonville,  18  Fla, 
54S,  7  Am.  Hep.  368;  Montgomery  v.  Maddox, 
89  Ala.  181. 

The  cooseqaentlal  injury  to  properly  result- 
ing from  the  lawful  use  of  an  independent 
right  is  never  held  to  he  a  taking. 

Tiedeman,  Pol.  Powers,  p.  897  et 

What  is  It  the  city  propones  to  do  In  this 
case  r  It  is  simply  in  effect  to  raise  the  grade 
of  the  street. 

St,  Paid  V.  W^n  (Minn.)  7  Am.  ft  Bug. 
Corp.  Cas.  633. 

An  injunction  will  not  be  granted  to  restrain 
the  raising  of  the  grade  of  a  street. 

Calender  v.  Mari^,  1  Pick.  417;  8mith  v. 
Wa»hingt<m  Corp.  tupra;  Sepph  v.  Keokuk, 
61  Iowa,  668,  3  Am.  &  Eng.  Corp.  Cas.  448. 

Whatever  right  an  abutter  has  in  the  street 
is  subject  to  the  [mramount  authority  of  tbe 
State  to  regulate  and  control  the  street  Tor  all 
the  purposes  of  a  street,  and  to  make  it  more 
suitable  for  the  wants  of  the  public. 

Rade/iff  v.  Brooklyn,  4  N.  Y.  196,  68  Am. 
Dec.  857,  dissenting  opinion  in  Story  v.  New 
York  BU9.  B.  Of.  90  N.  Y.  133,  48  Am.  Rep. 
146. 

Ba»7,  Oh,  J. ,  deHvered  the  oi^nion  of  tbe 

court: 

Tbe  last  daose  fn  the  13th  section  of  the 
Declaration  of  Bights  of  our  Constitution  is: 
"Nor  shall  private  property  be  taken  wiibout 
just  compensation.  This  is  not,  however, 
tbe  only  provhdon  of  that  instrument  relating 
to  tbe  ezerdse  of  the  right  of  eminent  domain. 
There  are  two  sectloos  In  tbe  "  Miscellaneous 
Provisions,"  or  16th  article,  which  read  as  tdl- 
lows: 

"Sec.  28.  The  Legislature  may  provide  for 
the  drainage  of  tbe  land  of  one  person  over  or 
through  that  of  another  upon  Just  compensa- 
tion therefor  to  the  owner  of  tbe  land  over 
which  such  drainage  is  bad. 

"Bee  29.  No  private  property  nor  right  of 
way  shall  be  appropriated  to  the  use  of  any 
corporation  or  individual  until  full  compensa- 
tion shall  be  first  made  to  the  owner  or  first 
secured  to  him  by  deposit  of  money;  which 
comptensatlon,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion or  iodividnal,  shall  he  ascertained  by  a 
jury  of  twelve  men  in  a  court  of  competent 
jntudlctim,  as  shall  be  prorlded  by  law." 

It  cannot  be  denied  that  the  almost  unlfonn 
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course  ot  decMoD  hu  been  tbat  a  ronoldpal 
governmeot  was  not  liable  for  any  conse- 
quential damage*  retultiog  to  dwelUng  lots 
from  aa  authorized  or  lawful  change  of  grade 
of  Uie  street  by  the  montcipal  autbonttes, 
where  the  constitutional  provision  obtaining 
Jias  been  like  tbat  of  our  Declaration  of  Bights: 
"  Nor  diall  private  property  be  taken  without 
just  compenaalion.  Sucii  seems  to  bave 
been  tbia  court's  underatandioc  of  the  law 
tweo^  years  ago,  as  is  shown  by  Dorman  v. 
Jaekumvilie,  18  Fla.  588.  7  Am.  Rep.  358. 

The  meaning  given  by  the  courts  and  com- 
mentators to  the  words  "taken"  or  "appropri- 
ated," as  used  io  such  provision,  is  tbat  (bere 
must  be  a  trespass  upon  or  a  physical  invasion 
of  the  abuttlog  property  to  bnn^  municipal 
aiithorilies  wluiin  the  constitutional  prohibi- 
tion, aslonff  aa  such  authorities  keep  within 
the  scope  of  their  powers  ip  using  or  improving 
the  street  If  they  do  no  illegal  act,  as  by 
creatiog  a  nuisance,  or  do  not  appropriate  the 
street  to  other  than  street  purposes,  or  do  not 
invule,  or  do  physical  injury  to,  the  abutting 
property,  there  is,  in  the  absenoe  of  neftligeDce, 
or  of  the  want  of  due  skill  and  care  la  making 
improTemeDta  (which  neeligeoce  or  want  of 
care  or  skill  ma^  of  itself  be  a  ground  of  cor- 
porate responsibility  for  damages),  no  liabill^ 
10  the  owners  of  such  property  for  any  dam- 
age resulting  from  a  change  of  grade  or  other 
improvement  In  the  aixeet  madepy  tbe  munlc- 
i]Ml  powers  for  tbe  conveni(;nce  or  benefit  of 
the  public  in  usios  the  highway  as  sucb.  Tbe 
voluntary  dedication  of  the  streetns  a  bigliway 
creares  certain  rights  in  the  public;  the  land 
so  dedicated  becomes  to  tbe  extent  that  it  is 
necessary  to  be  used  for  a  atreet,  tbe  property 
of  the  people  of  the  Slate,  and  tbe  dedication 
of  It  to  such  purpose  carries  in  this  country,  as 
well  as  in  England,  the  continuing  power  lo 
change  its  grade  or  otherwise  Improve  it,  in  so 
far  as  such  improvements  are  for  street  pur- 
poses. This  power  may  be  delegated  by  the 
Xjegislature  lo  a  municipality  as  one  of  its  gov- 
emmental  agencies,  and  to  toe  exerdse  of  tbf  se 
powers  the  fee  of  tbe  abutliog  owner  in  tiie 
street  to  Its  centre  Is  at  all  times  subject,  in 
the  manner  or  to  tbe  extent  indicated  above, 
under  a  constitutional  provision  like  Ibat  in 
our  BiU  of  Rights. 

In  some  cases  holding  tbese  views  there  has 
been  an  omission,  at  least,  lo  notice  any  dis- 
tinction between  the  rights  of  an  abutting  own- 
eras  such,  and  tbe  public  generally  in  or  as  to 
the  streets,  but  there  can  be  no  doubt  that  there 
is  a  eubstanlial  and  clearly  defined  difference. 
1'bere  is  incident  to  abutting  properly,  or  its 
ownership,  even  where  tl  e  abulters  fee  or  title 
does  not  extend  to  tbe  middle  of  the  street,  but 
only  to  its  boundary,  certain  property  rights 
which  tbe  public  generally  do  not  possess. 
They  are  tbe  right  of  egress  nnd  ingress  from 
and  lo  tbe  lot  by  the  way  of  ibe  street,  and  tbe 
ri^bt  of  light  and  air  wiiiob  tbe  street  affords. 
Viewing  property  to  be  not  the  mere  corporal 
subject  of  ownerabip.  but  aa  being  all  the 
Tights  legally  inddeotat  to  tbe  ownerebip  of 
sucb  subject,  which  rights  are  generally  said 
to  be  those  of  user,  exdusion  ana  dispoution, 
or  the  right  to  use,  possess  and  dispose  of 
(Lewis,  Em.  Dom.  §§54.05;  Dillon,  tfun. 
Corp.  6tj7A;  Ooolfly,  Conat  Llm.  676, 
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we  are  latlided  tbat  the  rights  jttst  menUoMd 
are  within  the  meaning  of  the  word  "prop- 
erty," as  it  is  used  in  this  oonatitutional  im>- 
vision.  These  incidental  rights  of  pnqterty 
are  under  a  constitutional  guaranty  simply 
against  tbe  "  taking"  or  "  apprc^rtation"  of 
property,  subordinate  to  Uie  right  ot  the  Slate, 
or  any  duly  authorized  govemmeotal  agemr 
acting  for  it,  to  alter  tbe  grade  or  othwwise 
improve  the  streets  for  street  purpoaea.  An 
original  purchaser  of  an  abntting  lot,  and  all 
subsequent  purchasers,  take  with  tbe  implied 
understanding,  or  as  tadtly  agredng  tbat  tbe 
public  shall  have  tbe  right  to  Uios  improve 
or  alter  tbe  alieet  so  far  aa  may  be  necewij 
for  ita  nae  as  a  atreet.  and  that  they  can  su- 
tain  no  claim  for  damages  resulting  to  tbrir 
lots  or  property  from  tbe  impairment  or  de- 
struction of  such  ioddental  ngbts,  as  a  mere 
consequence  from  tbe  use  or  improvement  of 
tbe  streets  as  highways.  Ohio  and  Kentucky 
alone,  of  all  the  courts  of  tha  country,  have 
denied  sucb  subordinatiou  of  tbese  inddeotsl 
rights  to  tbe  highway  rights  of  tbe  pubHc 
The  doctrine  of  tbe  courts  of  the  other  states 
and  of  the  United  States  is  that  so  long  «s 
there  is  no  application  of  tbe  street  to  purposes 
olber  than  (boee  of  a  highway,  or  no  dirersioii 
of  it  from  street  purposea,  any  changes  of 
grade  made  lawfully  and  in  the  exercise  ol 
good  fidtb.  or  not  malidously,  or  for  the  pm^ 
pose  of  doing  in  jurr  to  tbe  abutter,  is  not  with- 
in tbe  eonstitutiooal  inhibition  against  taking 
property  without  compensation,  nor  tbe  htst» 
for  nn  actios  for  damages.  Lewta,  Em.  Dom. 
g  96,  and  authorities  dted  in  note  y  /lamwn  v. 
JaeAtontiUe,  mtpra. 

The  Ohk>  docbine  as  summarized  1^  Lewis 
in  bis  work  on  Eminent  Domain,  section  98, 
pp.  121, 123,  gives  a  right  of  recovery  cot  only 
under  Uie  droumstances  indicated  above,  but 
also  wliere  one  builds  to  ui  established  grade 
and  it  is  changed  to  bis  damage;  or  where  oae 
builds  before  a  grade  is  establiabed,  but  suc- 
ceeds in  anticipating  tbe  grade  which  is  afto*- 
wards  estabD^ied,  and  the  grade  after  betag 
so  estaUlahed  is  dianged;  or  wbere  one  builds 
bafore  a  grade  is  established,  and  afterwards 
an  unreasonable  grade  Is  established.  The 
right  of  recovery  is  based  in  tbe  later  esses 
there  upon  the  guaranty  tbat  private  properly 
shall  not  be  taken  for  public  use  without  jiist 
compensation  (Lewis,  £m.  Dom.  p.  122),  and 
the  property  taken  Is  ^>oken  of  tn  these  cases 
aa  tbe  rigbt  of  Mceas.  In  the  earlier  cases, 
however,  tbe  ground  of  tbe  dedsfon  was  tbat 
of  natural  rif>ht  and  justice.  Judge  Dillon,  Id 
a  note  to  his  work  on  Huoidpal  C^rporatioDK, 
^  990,  p.  1236,  says  of  tbe  dodrine  obtainlog 
in  Ibis  State,  that  the  comtnon-law  measorew 
the  liabill^of  munidpalcorporattonahasbeeD 
designedly  and  deltberatdy  carried  beyood  the 
limits  e^blished  by  the  current  of  deeiiloD 
elsewhere. 

In  Kentucky,  in  tbe  case  of  LaumiUt  v. 
CouiniUe  BoUing  MiU  Oo.,  8  Bash,  411,  the 
grade  of  the  street  was  to  be  raised  twelve  feet 
above  tbe  mill  company's  lot  at  the  oaly  pohit 
of  Ingress  and  egress,  the  improvement  entfieir 
closing  tbe  passway,  and  in  the  Nnepert  4  C. 
Bridge  Co.  v.  Foote,  9  Bosh,  264,  there  wis 
auffldent  roace  left  between  the  ajH)dke's  lot 
and  the  bridge  for  two  wagons  to  pui  ^nart: 
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d  to  (be  former  the  abatttBg  owner  wm  held 
tilled  to  idfef  on  tbe  iirouM  Uiat  there  wai 
laUog  of  his  private  propertj,  an  ioterfer- 
ce  vuh  bla  private  right  of  air,  li^t  and 
ssway,  while  Id  tbe  latter,  relief  wan  denied, 

Ibere  was  do  interference  with  tbe  private 
;bts  of  tbe  appellee,  the  leMening  in  valiw  of 
I  lota  front  the  lawftil  const nictlon  of  the 
dge  and  tbe  Bvennes  leadtoe  to  it  bdng  re- 
rded  aB  mere  consequential  damagea,  not 
Mtitating  a  cause  of  action.  See  ^so  Eem- 
•  V.  lmitt)iU«,  14  Busb,  87;  Lewia,  £m. 
m.  S  09;  3  Dillon.  Hun.  Corp.  noU  to  gWO, 
12S6.  Both  Judge  Dillon  and  Mr.  Lewia 
at  tbe  Kentucky  doctrine  aa  Tirtually  mek- 
;  tbe  ezieot  of  tbe  injiiir,  and  not  Ine  fact 
iojiiiy,  the  ba^  of  municipal  UaUtity. 
Tbe  provision  of  the  Eentocky  Oonstitutimi 

"Nor  ^aJl  any  man's  property  be  taken 
ippUed  to  public  use  without  the  consent  of 
repmentativeaand  without  ^t  eompensa- 
1  being  previously  made  to  bim." 
n  Ohio  there  are  two  sections  on  tbe  snb- 
:  in  tbe  Constitution  of  1851.  They  are  the 
I)  section  of  tbe  Bill  of  Rights,  and  tbe  5(h 
nno  of  the  18tb,  or  "Corporations,"  article, 

tbey  read  as  follows: 

Private  property  ^all  ever  be  held  invio- 
but  subaervient  to  the  public  welfare, 
ten  taken  in  time  of  war  or  other  public 
^ncy,  imperatively  requiring  its  immediate 
lire,  or  for  tbe  purpose  of  makinsrorre- 
-ing  roads  whicb  shall  be  open  to  the  pub- 
without  cbarge,  a  compensation  shall  be 
le  to  the  owner  in  money,  and  In  all  other 
«  where  private  property  shall  be  Xaken  for 
lie  use  a  compensation  therefor  shall  be 
'  made  in  mon»  w  flrst  secured  try  a  de- 
t  of  money;  and  sdch  compensation  shall 
issessed  by  a  jury,  without  deduction  for 
>flta  to  any  property  of  the  owner."  Bill 
tights,  art.  1,  ^  19. 

No  right  of  way  shall  be  appropriated  to 
use  of  any  corporation,  until  full  compen- 
in  shall  be  first  made  in  money,  or  flrst  se- 
d  by  a  deposit  of  money,  to  the  owner, 
pective  of  any  benefit  from  an^  imiMove- 
t  proposed  bv  such  corporalioo;  which 
pensation  shall  be  asceriatned  by  a  juir  of 
ve  men,  in  a  court  of  record  aa  sfaalf  be 
bribed  by  law."  GorporaUont,  art.  18,  g  5. 
ic  courts  of  Ohio  do  not  attempt  to  sustain 
'  peculiar  doctrine  upon  the  theory  tbst 
}  IS  aoytbiog  exceptional  in  the  Coostitu- 
of  (bet  State.  They  bold,  as  indicated 
e,  that  tbere  is  a  "taking"  of  property, 
nuch  as  the  decisions  of  Ohio  have  been 
i^ed  by  other  courts  and  by  commen- 
s,  tbere  can  be  found  neither  id  thoiie  dis- 
ons  nor  in  tbe  decisioDS  tbemaelvee,  any 
estion  that  tl»  Ohio  doctrine  is  referable 
ytbiog  peculiar  in  the  Constitution  of  that 
Ttie  same  Is  true  of  tbe  Kentucky  de- 

is. 

is  not  to  be  denied  that  much  faardsbip 
esulted  to  iodividualB  In  their  property 
s  from  time  to  lime  from  tbe  established 
■ine;  nor  have  the  courts  failed  to  appre- 

tbeae  hardahlps.  In  (/Oonnor  t.  Pitts- 
t,  18  Pa.  187,  a  case  in  which  the  city 
>ritle8  red  need  the  previously  estabhsbed 
N  with  reference  lo  wliioh  the  church  of 
)lniDttff  bad  been  constmcted,  nd  cut 
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down  the  street  lefenteen  feet  fn  front  of  tho 
church,  Ckitf  Jn&ttve  Olbsm  deUvering  the 
opinion  of  the  court  said:  "We  have  had 
this  cause  reargued  in  order  to  discover  if  pas- 
sible some  way  to  relieve  the  plaintiff  consist- 
ently with  law;  but  I  grieve  to  say  we  have 
discovered  none."  Still  this  doctrine  has  been 
BO  firmly  establisbed  aa  law.  based  upon  the 
principle  of  the  rights  of  the  State  In  hOriiways 
and  the  immunity  of  itself,  and  of  governmen- 
tal agencies  acting  for  it  and  fw  tbe  benefit  of 
the  people,  that,  notwithstanding  tbedeparture 
of  the  Obio  courts,  tbey  have  found  tiiemselves 
unable  to  ignore. or  change  It,  though  sugges- 
tions  have  at  times  fallen  from  them  as  to  the 
adviaaUlity  of  the  law-making  power  doing 
BO.  These  suggestions,  and  doubtless  a  grow- 
ing sense  of  tbe  bar^  consequences  of  tbe 
doctrine,  have  led  to  not  only  l^slaUve  ac- 
tion, but  also  to  changes  In  the  organic  law  of 
many  states,  as  shown  by  tbe  ConstltutlooB  of 
PennsylvaDia  of  1878.  and  that  of  Alabama  of 
1876,  by  which  it  is  provided  that  musici[MU 
and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property 
for  public  use  snail  make  just  compensaticn 
for  tbe  property  taken,  injured  or  destroyed, 
etc.;  and  that  Arkansas  of  1874,  providing 
that  private  property  shall  not  be  "taken,  ap- 
propriated or  damaged;"  and  those  of  llliools 
of  1870.  West  Tininla  of  1879^  Missouri  of 

1876,  Colorado  and  Texas  of  1876,  Georgia  of 

1877,  and  California  of  1879,  that  It  shall  not 
be  "taken  or  damaged."  Tbe  purpose  and  tbe 
effect  of  this  introduction  of  the  words  "in- 
jured," "destroyed,"  or  "damaged"  was  to 
give  compensation  for  damages  often  resulting 
to  private  property  where  there  was  not  a 
"taking"  of  tbe  property.  There  being  no 
taking  of  private  properly  and  consequently 
no  Iniractioo  of  the  constitutional  guaranty 
against  taking  without  making  just  compen- 
sation, tbere  were  yet,  as  just  inlimat«1,  many 
cases  in  which  damagea  reaulted  to  property 
owners,  although  the  wOTfca  or  improvements 
were  constitutMnally  authorised  by  the  law- 
msbing  power  of  a  State,  and  carefully  and 
skillfully  executed  by  governmental  agencies. 
Such  damage,  not  being  occasioned  by  any  Il- 
legal or  wrong  act,  bas  found  expression  in 
tbe  phrase,  damnnm  abegiu  injuria.  It  bas^ 
also  become  the  custom  to  speak  of  such  dam- 
ages 88  consequential  damages,  meaning  that 
thev  are  simply  the  consequence  of  a  legal  act, 
and  therefore  are  not  a  basis  of  recovery  In  the 
courts,  nor  of  a  lawful  claim  for  compensation. 
It  seems  not  to  have  been  the  purpose  of  these 
amendments  to  give  a  right  of  recovery  for  all 
damaging  consequences,  resuliing  from  tbe 
improvement,  to  the  owner  of  the  property  af- 
fected, but  only  for  such  aa  effect  imyBically 
some  right  of  property  Inddent  to  the  abutting 
property. 

This  is  illustrated  by  the  cases  of  BdmuTtd- 
ton  V.  PitMmrgh,  M.  A  Y.  R.  Co.  Ill  Pa.  816, 
1  Cent.  Rep.  868;  Pennsylvania  R.  Co.  v.  Lip- 
pineott,  116  Pa.  472,  8  Ceot.  Rep.  818;  Ohetter 
County  T.  Bromr,  117  Pa.  647. 10  Cent.  Rep. 
909;  Pennstflvania  B.  Oo.  v.  MmnAmiU,  119  Pa. 
541, 12  Cent.  Rep.  361;  Pennt^vmia  8.  K  B, 
Co.  V.  Wal$&,  194  Pa.  544,— cited  by  appel- 
lant's counsel,  and  which  are  dedelMis  under 
the  new  provision  of  the  CoBBtltnttoo  of  Fenn- 
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^Wanla,  referred  to  above.  This  provisfoo, 
80  far  as  It  need  be  giveD  now,  i8  as  foltowB: 
"Municipal  and  other  corporalloas  and  iodi- 
Tlduals  invested  with  the  privilege  of  taking 
private  property  for  public  uae  aball  make 
just  oompcnsalion  for  property  taken,  injured, 
ordestrmed,  by  the  constructioD  or  enlarge- 
ment  of  their  w<^,  bkrhways  or  improre- 
inents,  which  compensation  shall  be  paid  or 
aecured  before  such  taking,  injury  or  destruo- 
lion."  The  first  case  was  an  action  for  dam- 
agea  done  to  plaintiff's  buildings  and  land  by 
negligent  blasting  and  the  reckless  and  careless 
«onnruclion  of  the  road  by  the  contractors. 
Th«  oompany  bad  be«i  given  the  ri|tht  to  en- 
ter and  construct,  and  did  not  enter  or  con- 
atruct  under  the  riarht  of  eminent  domain.  It 
was  held,  upoo  the  facts  of  the  case,  that  the 
-company  was  not  liable  for  the  negligence  of 
its  contractor,  who  was  exercising  an  Inde- 
pendent employment,  and  to  whom  the  maxim 
rtapondeat  superior  applied;  and  that  a  railroad 
company  to  whSdi  one  grants  the  rfriit  to  enter 
upon  bis  land  and  construct  a  road  Is  not  liable 
for  damages  resulting  as  a  consequence  of  the 
■company's  entering  and  constructing;  and  that 
the  above  provision  ol  ibe  Constitution  did  not 
apply  to  damsges  resulting  from  carelessness 
or  negligence  in  construrting  a  railroad. 
"The  words  'Injured  or  destroyed,'  as  found 
in  this  section,  as  everyone  knows,"  says  the 
opinion,  "were  not  designed  to  change,  alter, 
or  limit  the  nature  and  effect  of  corporate  con- 
tracts, but  to  impose  on  those  having  the  right 
oi  eminent  domain  a  liability  for  consequential 
damages  from  which  they  had  been  previously 
-exempt.  ...  To  create  a  liability  for  in- 
juries of  this  Irind.  and  to  make  corporations 
responsible  for  such  damages,  was  the  object, 
and  only  object,  of  the  section  under  discus- 
sion." In  the  second  of  the  above  cases  (/Vnn- 
■flfltania  R  Co.  v.  Lippineott),  a  railroad  com- 
pany erected  on  its  own  land  a  viaduct,  and 
operated  a  railroad  tbereon,  and  it  was  held 
'  that  there  could  be  no  recovery  for  damages 
lesnltiDg  to  plaintiff's  property,  lying  on  the 
oppoeitaside  of  the  street,  from  noise,  smoke 
and  dust,  and  neceesaiy  consequence  of  a  due 
operation  of  the  railroad,  no  portion  of  his 
property  having  been  taken  or  used  in  the  con- 
structioo  of  tlkc  viaduct;  and  that  except  on 
proof  of  ncgliffeiiee  Uie  lawful  use  by  a  railroad 
company  of  alawf  ul  erection  eatlruy  upon  its 
own  property  was  not  the  subject  of  damages 
under  the  above  section  of  toe  ConBtltution. 
It  was  said  by  the  court  that  none  of  the  plain- 
tiff's property  had  been  taken,  nor  any  of  his 
rights  inmngied,  so  that  neither  by  tbe'Oonsti- 
tulion,  nor  by  the  case  quoted,  was  there  war- 
rant for  his  contention;  that  over  and  beyond 
the  damage  which  arises  from  the  taking  of 
property,  whether  in  the  shape  of  land  or  a 
right,  the  Constitution  imposed  on  corporations 
a  direct  responsibility  for  every  injury  for 
which  a  natural  person  would  )je  liable  at  com- 
mon law,  and  lhat  this  was  held  in  the  preced- 
ing case,  but  that  beyond  this  they  could  not 
go.  The  third  of  the  above  cases  {OheOer 
JJtmiUg  V.  Browr),  is  one  In  which  the  county 
«reciea  a  l)ridge  with  stone  abutments  and 
piers  on  a  street  ami  over  a  creek  in  a  borough. 
The  approach  or  atmiment  of  the  bridge  was 
of  fwlld  masonry  and  extended  In  front  of 
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Brower's  lot  and  house.  It  Is  slated  that-lbc 
street  twuld  no  longer  be  used  except  for  travel 
on  foot,  the  travel  now  passing  over  the  ap- 
proach and  upoo  the  bridge.  'Tbe  condusicm 
reached  was  that  tbe  county  was  liable  io  an 
action  on  tbe  case  for  tbe  consequential  dam- 
ages to  the  property,  and  ttiis,  though  tbe 
Legislature  had  not  provided  a  remedy  to  en- 
force tbe  rij^t  ^veo  by  tbe  provisioo  of  tbe 
ConsUtution,  'There  was,"  observes  tbe  <^n- 
loo,  "no  taking  of  the  property  of  the  plaintiff 
by  the  county  for  the  purpose  of  oonstructiog 
the  bridge.  .  .  .  The  claim  was  for  con- 
sequentttl  damages  caused  tbe  erection  of 
the  abaimenta  of  the  bridge  some  fomtean  feet 
above  tbe  grade  of  tbe  atreet  in  front  of  tbe 

{ilaintifTs  house.  It  follows  that  under  the 
aw  ss  it  stood  at  and  prior  to  the  adoption  of 
the  Constitution  he  would  have  been  without 
remedy.  Struthmt  v.  DuiUeirk,  W.  A  P.  B. 
Co.  87  Fa.  asa.  and  oases  there  dted.  The 
Constitutton  of  1874  made  a  iftdlcal  change  in 
tbe  law  as  regsrds  consequential  damages." 
In  the  fourth  case  (/Vnniffeanis  B.  Co.  v. 
Marehaift),  in  wbicb  tbe  facts  were  quite  slmi- 
Isr  to  those  in  the  second  case,  tbe  decision 
was  that  the  mischief  which  ttie  constitutiiMal 
convention  had  before  it  in  adopting  the  alrave 
section  was  tbe  wsnt  of  a  remedy  under  [we- 
viouB  ConatituHons  to  obtain  compeosatioD 
when  property  was  injured  or  destroyed  in 
Ibe  construction  or  enlargement  of  corporate 
works,  though  no  portion  of  it  was  actually 
taken  by  the  corporation;  and  that  tbe  remedy 
provided  thereby  to  secure  just  compeosatkm 
by  corporalioDB  for  property  "injured  or  de- 
stroyed," hasrelatlotttninjurieswhicb,  though 
pnmerljr  termed  consequential,  are  yet  to  be 
understood  as  confined  to  such  injuries  to  one's 
property  as  are  actual,  poeltlve  and  visible, 
and  are  the  natural  and  necessary  results  of  tbe 
original  construction  or  enlargement  of  its 
works  by  a  corporation,  and  of  such  oeriaia 
character  that  compensation  therefor  may  be 
ascertained  at  the'  time  tbe  works  are  beloe 
constructed  or  enlarged,  and  paid  or  secoretf, 
88  provided  in  the  Constitution,  in  advance. 
That  a  railroad  oorporatlOB  which  lias  cod- 
structed  its  railroad  on  Its  own  property  in  a 
city  without  taking  any  portion  of  anotber'a 
property ,  is  not  liable  tta  ttioee  indirect  in  juriea 
which  are  the  leralt  merely  of  tbe  operalioD  of 
its  raad  in  a  lawful  manner  and  without  n^l- 
geace.unskiUfulneesormaUce.  That  the  pro- 
vision was  not  intended  to  impose  on  corpora- 
tions a  liability  in  the  operation  their  works 
which  has  never  been  imposed  on  Indlvidiiala. 
Tbe  nmaining  case,  Bmik^flnania  8.  V.  B. 
Oo.  V.  WaUt,  decides  ttiat  where*  railroad  hi 
laid  down  upon  a  public  street  and,  though  at 
grade,  is  so  constructed  with  re&ieDoe  to  the 
property  of  an  abutting  owner  that  by  its 
operation  in  a  lawful  manner  access  to  the 
proper^.  If  not  cut  off,  is  rendered  daDceroaa. 
tbe  oompany  is  lisble  for  f»nsequenttal  dam- 
ages uo^r  the  Constitution.  The  distinction 
between  this  case  and  those  of  Lipptnoott  and 
Marekaia  Is,  that  in  the  latter  there  was  no  in- 
jury by  reason  of  tbe  construction  of  the  nod, 
whereas  fano  It  was  the  direct  result  of  tbe 
coostruction,  the  track  being*  laid  dose  to  tbe 
cuihstone  on  the  side  of  tbe  nreet  next  to 
plaintiirs  pnperty,  with  the  effret  todfcalad. 
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See  also  Pennsylvania  8.  V.  /f.  Co.  T.  Zeimer, 
124  Fa.  S60.  Tbe  case  died  froid  Alnbama 
{Montyomay  Maddox,  89  Ala.  181).  holds, 
under  a  cooatitnUonal  provision  rimilar  to  thdt 
of  PmotTlranla,  omitHog  tbe  words  "or  se- 
emed." that  tbe  Uabtlitr  of  a  mnolclpal  cor- 

EoraUon  extends  to  all  cases  of  iojury  caused 
J  ffisdlDfT  or  cuttloff  down  streets  or  side- 
walEs  wUboiit  regard  to  theorigioal  dedlca- 
tloD  or  ctmdemnstion  or  to  damages  paid  on 
fomier  occaiions;  tbe  meanire  of  damaeee  In 
every  case  being  tbe  dttferenre  in  tbe  market 
value  of  the  property  before  and  after  grad- 
ing. 

There  is  Id  these  Pennsylvanta  and  Alabama 
decisions  nolbiog,  cooslderiog  the  provisions 
of  our  OonstitntioD,  that  aids  appellants. 

We  are  unable  to  find  in  either  or  sll  of  tbe 
three  sections  of  our  ConstUutloo  a  Justiflca- 
tloD  for  tbe  Ibeor?  of  appeHant's  counsel  that 
tbe  use  of  tbe  term  "right  of  way,"  fn  the  last 
of  the  three  sections  was  inteoded  as  an  edop 
tion  of  tbe  rule  allowing  Indirect  or  conse 
quential  dsmages.  We  do  not  doubt  that  the 
cutting  owner's  right  of  access,  or  of  ingress 
and  egress  to  and  from  tbe  street,  and  of  light 
and  aw  from  the  open  space  above  or  over  the 
nrface  of  tbe  street,  axe  easements  and  private 
property  incidental  to  the  ownenhtp  of  the 
abutting  lot,  nor  that  these  easements  cannot 
be  "taken"  or  "appropriated"  without  just 
compensation  being  made  for  tht^  as  such 

S<operiy.  This  is  fully  demonstrated  by  tbe 
no  Tarit  Steeatad  Satlnaa  Cam:  Storv  v. 
Jfew  7mh  Elm.  R.  Co.  90  N.  T.  ISS.  decided 
f  n  18H8:  Lahr  v.  Metropolitan  SSev.  B.  Co.  104 
N.  T.  168,  6 Cent.  Rep.  371,  snd  AbendrotAv. 
Manhattan  B.  Oo.  122  N.  T.  1,  11  L.  R.  A. 
084,  bfreafter  to  be  noticed,  and  by  other  au- 
thorities, as  indicated  both  above  and  hereaf- 
ter. 

"Wbatever  meaning  we  give  to  the  expression 
"right  of  way,"  we  stiirilnd  nothiog  in  the 
Constil  otion  that  places  It  wtthln  tbe  protection 
or  inbihition  of  that  instrument  unless  such 
Tiglit  of  way  is  "taken"  or  "appropriated." 
Tbeae  words  "taken"  and  "apiwopriated,"  It 
seems  to  us,  were  used  In  their  well  defined 
sense,  and  In  no  other.  There  is  nothing  in 
tbe  proceedings  of  the  conBtitntlonal  conven- 
tion which  jitstifles  an  Inference  that  these 
words  were  used  in  any  other  sense,  or  that  the 
framers  or  that  Instrument  intended  to  give 
compenication  for  dsmages  or  injury  other  than 
such  as  should  result  irom  a  taking  or  appro- 
priatioo.  as  distinguiBhed  from  consequenlial 
dam^^ea. 

An  examination  of  these  proceedings  proves 
tbat  the  claose  of  the  Bill  of  Rights  was  adopted 
on  tlie  third  day  of  July,  and  without  anything 
to  distinguish  its  consideration.  Journal  of  the 
Constituticmal  Convention  of  1885,  pp.  989, 
380. 

Tbe  lltst  time  anytblng  like  tbe  39th  section 
of  article  16  "  Mtseellaneous  Provisions,"  ap- 
pears to  have  been  hrouj^t  to  the  attention  of 
tbe  Convention  was  the  eleventh  day  of  the 
same  month,  and  In  tbe  7tb  section  of  an  article 
reported  hj  tbe  minority  of  the  committee  oo 
private  corporations,  lliemajoritybad  recom- 
mended two  sections  to  constitute  an  article  to 
be  entitled  "Private  Corporations,"  and  sob- 
Btaniially  tbe  same  as  tbose  finally  adopted 
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Jaly  21,  and  now  constituting  sections  80  and 
81  of  article  16;  they  beiofflntraded  to  prevent 
unjust  discrimination  and  unjust  charges  by 
common  cairiers  and  others  performing  aerv- 
ioesof  a  public  nature,  and  proolblting  common 
carriers  from  granting  free  passes  or  disoonnt- 
ing  fares  of  membets  of  the  Legislature  and 
salaried  officers  of  tbe  Blate.  Tbe  7th  section 
of  the  article  reported  by  the  mioori^  of  the 
committee  as  an  article  to  be  entitled  "Private 
Corporations,"  uses  the  words  "  no  pn^rty," 
Instead  of  "  no  private  property  nor  right  of 
way."  and  does  not  use  the  word  "individual." 
This  minority  report  was  indefinitely  post- 
poned on  the  18ib  of  July,  notice  of  motion  for 
a  reconsideralion  of  the  vote  being  given. 

On  the  Slst  of  July,  the  16th  article  belnr 
under  conrideratton,  the  following  were  offered 
as  additional  sections,  and  were  referred  to  tbe 
committee  oo  miscellaneous  provisions: 

"Tbe  right  of  drainage  and  tbe  means  to 
secure  it  shall  be  promoted  and  protected,  and 
the  right  of  way  through  inferior  lands  for  the 
drainage  of  superior  by  the  direct  as  well  as  by 
the  natural  course  shall  >)e  provided  for  and 
enforced:  prwsUied.  tbat  the  cost  and  damage 
of  snch  easenwDt  may  be  assessed  In  proportioo 
to  benefit  upon  the  bmds  of  the  pariles  applying 
for  the  same;  and,  proMiM  furth&r.  tbat  ibe 
owners  of  lands  braring  the  servitude  shall 
he  entitled  to  just  compensation  from  tbe  par- 
ties so  applying." 

"  The  rigbt  to  oollfct  rates  or  compensallOR 
for  the  use  of  water  supplies  to  any  county, 
city  or  town,  or  the  iDbabitants  ttiereof,  ts  a 
franchise  and  cannot  be  exercised  except  1^ 
authority  of  and  in  the  manner  prescribed 
law." 

The  committee,  on  the  24th  of  July,  reported 
these  sections  beck  to  tbe  ranvrailon,  n-cnm- 
mending  the  former  to  tbe  favorable  coodd- 
eraUon  of  the  convention,  twt  tbe  latter 
"  without  recommendation,"  and  on  the  next 
day  they  were  referred  to  the  judicial^  com> 
mfttee.  Oo  tbe  29ih  of  the  month  this  com- 
mittee reported,  as  a  sulntitute  for  tbe  same, 
what  is  now  tbe  28tb  section  of  article  16,  as 
It  is  glveo  above,  it  having  been  adopted  by 
tbe  convention  on  the  last  day  of  July. 

On  the  241b  of  Julv,  the  lOtb  article  being 
ander  consideration,  there  was  offered  a  aectira 
to  be  entitled  "Private  Property,  How  Taken 
for  Public  Use,"  the  first  paragraph  of  it  b.  itig: 
"No  private  property  of  persons  or  corporations 
shall  be  taken  nor  riarraged  for  pabtic  use  in 
tbe  constnictioD  of  railroads,  canals,  or  if  taken 
for  other  purposes,  under  chartered  rigbta 
without  just  compensation  to  be  paid  for  tbe 
same."  This  proposed  section  was  also  re- 
ferred to  tbe  committee  on  miscellaoeons  pro- 
visions, and  00  the  2Sth  day  of  tbat  monUi  it 
reported  as  a  substitute  for  the  same  what  Is 
now  the  29lb  seciioo  of  the  16tb  article,  as 
given  at  the  outset  of  this  opinion,  it  tavlng 
been  adopted  on  tbe  last  day  of  July. 

Tbeae  prooeediDn,  If  th^  Indicate  anytbhig, 
tend  to  Ibe  convkMon  that  the  purpose  of  tbe 
convention  was,  as  shown  by  its  final  action, 
to  exclu'le  from  the  Constitution  any  provision 
for  compensation  for  damage  other  than  where 
therewasa  "taking"  or  "appropriation  "of  prop- 
erty. If  such  was  not  the  tntentloo,  theword 
"damaged"  or  its  eqolvalent  wonld  have  been 
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put  In  the  Stth  seetioo,  sucb  «or4  being  Id  the 
piopoaed  proviaioD  for  wbicb  it  was  a  sutwti- 
iQte. 

'  It  is  not  to  be  assomed  tbat  tbe  judges  aod 
lawyers  who  sat  io  tbe  convcalloD  did  not  un- 
dentand  wbat  tbe  meanitig  of  tbe  words 
"  tafcfiD  "  or  "  appioprialed  "  was  tbeo.  which 
it  is  now,  or  ditl  not  Imow  that  tbe  abutting 
owner's  right  of  access  and  other  easements 
indicated  were  prirate  property.  Tbe  expres- 
mon  "ivivale  properly,"  io  so  far  as  we  can 
see,  certainly  includes  any  right  of  way  wbicb 
is  the  subject  of  private  property,  and  unless 
tbe  words  "  rfgbt  of  wsy  mean  a  public  right 
of  way.  we  can  find  In  uiem  notblug  that  adds 
to  tbe  effect  wbicb  the  expreasioo  "  private 
property,"  or  tbe  entire  section  would  have 
without  theoL  We  however  do  not  mean  to 
intimate  that  tbe  expression  "  right  of  way  " 
includes  or  applies  to  a  mere  public  right  of 
way ;  and  we  may  remark  that  it  does  not  occur 
to  us  that  the  purpose  of  the  section  in  wbicb 
these  words  sre  to  be  found  was  so  much  to 
specify  what  should  never  he  taken  without 
iustcompensatioo.  as  it  was  to  declare  tbe  cases 
Id  wbicb  there  shall  be  no  taking  without  either 
previous  payment,  or  a  security  by  deposit  of 
money,  of  tbe  compensation  for  such  taking 
ascertained  in  the  maooer  indicated.  It  is 
entirely  clear  that  tbe  Slate  acting  for  itself  is 
not,  even  if  a  municipal  corporation  is.  within 
the  terms  or  spirit  of  this  section,  in  so  far  as 
It  pre8cril>es  anything  not  implied  b^  the  more 
general  provision  oi  the  13tb  secuoo  of  tbe 
"Declaration  of  Rights."  Westate  these  views 
not  as  committing  ourselves  flnalty  to  tbe 
meaning  of  tbe  .words  "  right  of  way  "  in  con 
nection  with  any  future  case  dislioguishable 
from  this,  nor  as  precluding  tlie  recognition  of 
any  now  undiscovered  legal  effect  they  may 
bave  been  intended  to  estsblish.  (iietyv.  OiH' 
cinnati,  W.  A  Z.  R.  Co.  4  Oliio  St.  SOS.  828  et 
teg. 

The  JVov  Tork  Ekwtttd  Bailroad  Camt, 
mentlniied  above,  and  decided  under  a  consti- 
tutional provision  similar  to  that  io  our  Declar- 
ation of  Righls,  are  relied  upon  ss  sustainiog 
tbe  appellant's  cause.  Id  the  second  of  tbene 
cases,  that  of  Lahr,  104  N.  Y.  268,  6  Cent. 
Rep.  S7I,  tbe  eoncIusiooB  of  tbe  Story  Case 
are  stated  to  be  in  effect  as  follows;  Ist.  That 
an  elevated  railroad  in  tbe  streets  of  a  city 
operated  by  steam  and  constructed  as  there  de- 
scribed—<about  fifteen  feet  above  the  surface 
of  tbe  street,  supported  on  columns  placed 
along  and  poitly  inside  of  tbe  outer  edge  of 
tbe  sidewalk,  and  atiout  eleven  feel  from  Story's 
building,  a  waretiouse,  and  extending  across 
the  whole  traveled  track  of  the  street,  the  struc- 
ture and  pnssing  trains  to  some  extent,  as  found 
by  the  tnal  court,  obscuring  tbe  light  and  Im- 
pairiog  the  usefulness  of  the  premises,  and  tbe 
line  of  ccdumiis  abridging  tbe  sidewalk  and  ia- 
terfniog  wiMi  the  street  as  a  thoroughfare)— 
was  a  perversion  of  tbe  use  of  tbe  street  from 
tbe  purposes  for  which  it  was  origioalty  de- 
signed, and  »  use  wbicb  neither  tbe  city  author- 
ities nor  the  Legislature  could  le^ize  or  sane- 
tioQ  without  movidiog  oompeasation  for  tiie  in- 
jury inflicted  upon  abutting  owners.  2d.  That 
ftbuitera  upon  a  public  street,  claiming  title  to 
their  premises  by  grant  from  tbe  municipality. 
It  covenanting  that  a  street  to  be  kiid  out 
14  L.  R.  A. 


in  front  of  the  premisea  should  iorevar  coa- 
tinue  for  tbe  free  and  common  poraage  and  as 
public  streets  and  ways  for  all  persons  passing 
or  reluming  Uirousb  or  by  toe  same  in  like 
manner  as  tne  existing  streets  in  tbe  city  areor 
ought  to  l>e,  acquire  an  easement  in  the  bed  of 
the  street  for  Ingress  and  egress  to  and  from 
their  premiBea,  and  alao  for  the  fx«b  and  unin- 
terrupted passage  and  circulation  of  ll^t  and 
air  througli  and  over  such  street  for  tbe  Iniie- 
fit  of  proper^  situated  thereoik  8d.  That  tbe 
ownership  of  such  easement  is  as  interest  in  the 
real  estate  constituting  property  within  tbe 
meaning  of  that  term,  as  used  in  the  Con^tn- 
tion,  and  for  which  compeaMtion  mast  be 
made  before  tt  can  be  lawfully  taken.  4th. 
Tliat  the  erection  of  an  elevated  r^lroad,  the 
use  of  wbicb  was  intended  to  be  permaneni,  fn 
a  pobllc  street,  and  upon  which  cars  are  pro- 
pelled by  steam  caigines  generatiog  gas,  steam 
and  smoke  and  distributing  in  the  air  cinders, 
dust,  ashes  and  other  noxious  and  deleterious 
substances,  and  interrupting  tbe  free  passage 
of  light  and  air  lo  aod  from  adjoining  prem- 
ises, constitutes  a  taking  <tf  the  easement  and 
its  appropriation  by  the  railroad  corporation, 
rendering  it  liable  to  the  abutters  for  the  dam- 
ages occasioned  by  such  taking. 

It  was  further  bdd  in  LoAr's  Cam,  that  no 
legal  difference  exists  with  reference  to  tbe  in- 
terest acquired  by  abutting  owners  in  a  public 
street  where  tbe  title  is  like  Uiat  held  br  Stwy. 
and  where  it  la  one  acquired  through  mesne 
conveyances  from  the  orUcinal  owner  whose 
property  has  iieen  taken  by  proceedings  s'ls 
invitum,  instituted  by  tbe  municipality  under 
a  public  statute  for  acquiring  land  for  street 
purpoacs.  Such  statute  providing  that  tbe 
lana  thus  taken  shall  be  held  "io  trust  never- 
theless that  tlie  same  be  aimiopriated  add 
kept  open  for  or  as  a  part  of  a  public  street 
forever  in  the  like  manner  as 
tbe  other  public  streets  ...  in  said 
city  are  and  of  right  ought  to  be."  In 
Ahendrath'»  Cate,  m  N.  Y.  1. 11  L.  R.  A 
684,  the  decision  was  ttwt  though  tbe  title  of 
tbe  owner  of  the  abutting  lot  extends  only  k> 
tbe  side  of  tbe  street,  and  the  owner  thereof 
has  no  interest  in  the  street  except  as  tbe  owner 
of  such  abutting  lot,  be  bos  incorporeal  private 
lights  in  tbe  street  wbicb  are  Incident  to  bis  lot 
aod  are  private  property  witbin  tbe  meaning  of 
the  constituticMial  provision  forbidding  ttieir  be- 
ing taken  for  public  use  without  just  compeo- 
sauon;  and  that  it  is  no  justiflcation  to  their 
loipairmeot  tJiat  tbe  act  complained  of  ia  done 
pursuant  to  legislative  authority. 

It  is  amnrent  from  tbe  above  statement  of 
these  decisions,— and  no  one  giving  a  careful 
and  fair  consideradou  of  the  opinions  can  fail 
to  heao  Impressed, — that  tbe  appropriation  of 
tbe  streets  to  tbe  use  of  such  railroads  is  held 
to  be  a  diversion  of  the  streets  from  highway 
purposes,  to  the  new  and  inconsistent  purpose 
of  an  elevated  railroad,  and  that  this  dtversioo 
Is  what,  in  tbe  judgment  of  the  court,  ooosti- 
tulea  this  legal  invasion,  and  unlawfol  taking 
or  wpropristion  of  the  easements  incident  to 
the  abutting  lot;  aod  It  is  equally  apparent  up- 
on the  face  of  the  opfaiiona  that  tbe  doctrine 
they  sustain  does  not  and  was  not  Intended  to 
conflict  with  the  views  announced  hi  the  pte- 
vious  portions  of  this  opinion  •■  to  the  power 
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of  a  muntdpality  over  strtets  so  loag  it  does 
not  divert  tm  stivet  from  the  original  purposes 
for  whicli  it  was  «fltabllsbed,  or  seek  to  apply 
it  to  other  tban  street  uses.  Tbe  importanoe 
of  tbe  priociple  and  idtereats  involvea  justify 
imofs  of  this  asaertioD  by  ratrscts  from  tbe 
opInloiM.  Answering  the  argumeot  of  tbe 
railroad  company  made  upon  the  basis  of 
2ibrth&m  Tratup.  Co.  of  Ohio  v.  Chirago,  90  U. 
8.  685,  as  U  cd.  886,  where  tbe  claim  a^inst 
the  city  was  for  damages  for  an  obstruction  to 
tbe  puiotifl's  docks,  by  tbe  deposit  of  ma- 
terials, tbe  construction  of  a  ctnfer-dam  and 
otber  woric  necessary  to  tbe  building  of  a  tun- 
Bd  tar  Um  extension  of  a  street,  it  is  said  Id 
^oTjf*  0am:  "The  work  was  a  necessary  dty 
improvement,  and  the  interruption  and  oMtruc- 
tioo  were  tempnary — ceasing  with  tbe  comple- 
tion of  tbe  work.  Itwasbeld  that  the  plaintiff 
oould  not  recover,  and  this  uoon  the  principle 
appUed  wad  pracliced  upon  lo  all  our  cities, 
that  the  mnifldpallty  vbethcs  owners  of  tbe 
fee  of  Ike  street  or  Tested  with  en  easement 
OD^,  may  repair  or  tmprove  tt  'to  adapt  It  to 
casyand  safepessage.'  It  permits  tbeleveling 
of  a  stre^  by  filling  up  or  dig^ng  away,  and 
if  intersected  by  a  stream  the  erection  of  a 
bridge  or  tunnel.  If  in  doing  either  of  these 
things  materials  are  necesBartly  collected  or  an 
«caTatloa  made  to  tbe  present  and  temporary 
detriment  of  a  lot-owner,  he  cannot  complain. 
Bis  ownership  is  subject  to  tbe  exercise  of  this 
public  ri^ht,  and  he  must  submit  to  tbe  incon- 
▼enience  m  order  that  tbe  street  may  be  pre- 
served. So,  in  placing  a  pavement  or  excavat- 
ing for  a  sewer,  tbe  stone  for  the  one,  or  the 
dirt  from  tbe  other,  may  for  a  time  inconveni- 
enoe  the  lotowner.  To  this  in  like  manner  he 
must  submit,  as  to  a  burden- provided  for  in 
his  grant,  or  as  one  of  the  t^ms  implied  by 
bis  location  upon  a  public  avenue."  Again  ft 
la  observed:  "It  is  no  doubt  true  that  the 
grade  J3f  a  street  or  highway  may  be  altered 
by  raning  it  or  lowering  it,  witliont  liability 
on*  the  put  of  the  municipality  to  the  abutio-, 
but  tbtt  is  on  the  ground  that  tbe  public  bad 
already  paid  a  full  compensation  for  all  dam- 
age to  be  done  by  them  to  the  adjacent  owners 
by  any  reasonable  or  convenient  mode  of  grad- 
iog  tbe  way.  But  tbe  principle  applicable  lo 
f ucb  a  case  does  not  aid  tbe  defendant.  There 
is  no  change  in  tbe  street  surface  intended,  but 
the  elevation  ot  a  structure  nsekes  for  general 
street  purposes  and  as  foreign  thereto  as  tbe 
bouse  in  Vesey  Street  {Ooming  v.  Lowerre,  6 
Johns.  Cb.  486,  2  L.  ed.  178),  or  the  freight 
depot  {Batnev  v.  Keokuk,  M  U.  S.  824,  24  L. 

224).  And  speaking  of  Uie  surface  rail- 
way  cases  (PiopU  v.  Kerr,  87  N.  T.  188,  and 
KMinoa-  v.  Fortp-teeond  St.  d  (/.  8.  F.  JR.  Co. 
■SO  N.  T.  206),  it  is  said  "the  use  of  tbe  streets 
permitted  was  not  inonisistent  with  the  pur- 
poses of  the  trust"  It  is  also  remarked  In  the 
opinion  detivered  by  Jvdge  Tracy,  (90  N.  T. 
170)  that  while  the  Legislature  may  regulate 
the  uses  of  the  street  as  a  street,  it  has  no 
power  to  authorize  a  structure  thereon  which 
IS  sabversive  of  and  repugnant  to  the  uses  of  a 
street  as  an  open  pnbtlc  street,  ami  tluM  wbetlier 
a  particular  structure  authorized  by  tbe  Legis- 
lature is  consistent  or  inconsistent  with  the 
uses  of  a  street  as  a  street  must  be  largely  a 
qaeaUon  of  fact  depending  upon  tbe  nature 


and  (^racter  of  the  structure  antborized.  In 
Lahn'M  Cam,  It  is  observed  that  an  abutting 
owner  necessarily  enjoys  certain  advantages 
from  tbe  open  straet,  which  belong  to  him  oy 
reason  of  the  location  of  bis  proper^,  and  are 
not  enjoyed  by  tbe  general  pttblic,  such  as  the 
easements  referred  to  above,  and  that  they  are 
not  only  valoable  to  btm  for  sanitary  pur- 
poses, but  indispensable  to  the  proper  and  bene- 
ficial enjoyment  of  his  propertv,  and  are  le- 
gitimate subjects  of  estimate  oy  tbe  public 
authorities  in  raising  a  fund  necessary  to  de- 
fray the  cost  of  constructing  the  street;  and 
that  lie  is  ccnapelled  to  pay  for  these  advan- 
tages and  rights  at  their  full  value,  and  if  In 
the  next  instant  they  may  by  legisktive  au- 
thority be  taken  away  and  diverted  to  incon- 
sistent uses  a  system  has  been  iaaugnrated 
which  resembles  more  nearly  legalized  robbery 
tban  any  other  form  of  acquiring  propoty. 
And  it  is  also  further  said  that  the  right  which 
tbe  municipality  acquires  is  limited  fay  tbe  pal>- 
lio  necessity,  aod.  in  the  case  before  tbe  oomrt. 
oould  not  extend  beyond  its  use  for  street  pur- 
poses, and. all  other  uses  which  migtit  be  en< 
joyed  therein  consistent  with  its  use  as  a  street 
must  from  necessity  have  remained  in  and 
resided  with  the  person  from  whom  It  was 
taken,  eveo  after  the  transfer  of  Ibe  fee  to  Hba 
municipalitf.  Afterwards  it  fs  dedaied  diat 
"the  logical  effect  of  tbe  decision  in  the  AKory 
Caae  is  to  BO  cooslnie  tbe  Ctmstltution  as  to 
operate  as  a  restriction  upon  tbe  legislative 
power  over  the  public  streets  open«l  under 
the  Act  of  1813,  and  con&ne  its  exercise  to  such 
legislatioD  as  shall  autliorize  their  use  t<x 
street  purposes  alone.  Whenever  any  other 
use  la  ^tempted  to  be  authorized,  it  exceeds 
its  coBstitutional  authority.  Statutes  relating 
to  public  streets  which  stterapt  to  authorize 
their  use  for  additional  street  uses,  are  obvi- 
ously within  the  power  of  tlie  L^islature  to 
enact,  but  qnestioos  arising  under  such  legiS' 
lalion  are  inapplicaUe  to  tbe  questions  here 
iovol  ved.  Such  are  tbe  cases  in  respect  (o  the 
changes  of  grade;  tbe  use  of  a  street  for  a  sur- 
face horse  railroad:  the  laying  of  sewers,  gas 
and  water  pipes  beneath  the  soil;  tbe  erection 
of  street  lamps  and  bitching  posts,  and  of  poles 
for  electric  Itgbts  used  for  street  lighting.  All 
of  these  relate  lostreet  uses  sanctioned  as  much 
by  their  obvious  purpose,  and  long  continued 
usage,  uid  antborized  by  the  appropriation  of 
land  for  a  poMle  street.*'  LoAr  t.  diMropotitan 
Elev.  &  do.  104  N.  T.  891.  298.  6  Gent.  Bep. 
871. 

These  extracts  clearly  sustain  the  assntlon 
In  behalf  of  which  they  are  invoked. 

Tbe  practical  deduction  to  be  made  from- 
the  preceding  discussion  is,  tliat  if  what  is 
sought  to  be  enjoined  is  only  an  appllc^on  of 
the  street  to  additional  street  purposes,  there 
is,  in  the  atMenoe  of  any  physical  invasion  of 
tbe  abutting  lots,  no  taking  or  appropriation 
of  any  property  or  right  of  way  of  complain- 
ants, within  tbe  meaning  of  tbe  probibitiDn  of 
the  Constitution.  Without  intimating  what 
effect  aliegatloiis  obarging  malice,  negligence 
ot  unskillfnlness  would  have  in  an  equitable 
suit  of  this  character,  it  is  clear  that  Uiere  are 
no  such  allegations  in  the  record. 

Tbe  theory  of  the  bill  is,  that  the  Thiduct  is 
bring  erected  br  the  four  railroad  oompanies 
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and  tlie  ConotT  of  Doral  and  CItT  of 
Jac^Boovflle,  ander  and  io  accordance  vf tb  the 
axreenieDt  there  set  out,  aod  that  the  purpose 
of  the  ajrreement  was  to  erect  the  viaduct  over 
aod  above  the  oumerous  raflrosd  trsrka 
crossing:  said  street,  and  to  pat  the  street  ratt- 
way  OD  the  viaduct,  and  make  the  surface  of  the 
Tiaduci,  instead  of  the  Drlginnl  surface  of  the 
street,  the  grade  for  the  passage  of  the  pntdlc 
as  th^  should  come  and  ao.  It  would  be  idle 
to  contend  that  tbe  complafQanla  are  not  dam- 
aged,  at  least  consequentially,  independent  of 
any  benefits  whii  h  may  accrue  from  tbe  Im- 
pfovenwnL  In  so  far  as  we  can  nodersland 
the  foots,  tb^  are  con^^lelely  shut  in  and  cut 
ofl  from  any  commuDication  with  tiie  other  por- 
Uona  of  Jacksonville  and  the  rest  of  the  world, 
excnrt  by  tbe  St.  Johns  Biver,  nnless  they 
shall  at  their  own  expense  construct  some  way 
to  reach  tbe  surface  of  the  viaduct  from  their 
lots  m  improvemeots  on  tbe  same,  and  Ibers 
will  be  also  an  abridgment  of  light  and  air. 
The  appellant**  cane,  Dowever.  pieaented  by 
the  record  before  us,  is  not  that  the  necessity 
of  constructing  tbe  viaduct  was  produced  by 
the  laying  of  railroad  tracks  across  Commer- 
cial Street,  and  that  asaresult  of  such  railroad 
ronstruciion,  that  portion  of  raid  street  was 
converted  by  the  municipal  agency  into  other 
than  street  purposes,  and  the  object  of  tbe  via> 
duct  was  to  accomplish  thfs  end.  We  express 
no  opinion  on  such  a  case,  as  it  is  not  pre8e&^ 
ed.  If  it  be  that  the  construction  of  this  via- 
duct under  and  pursuant  (o  Ibe  agreement  is  a 
diversion  of  tbe  street  from  its  highway  pur- 
poses, there  can  be  no  doubt  or  question  that 
there  baa  been  a  taking  of  complainants*  ease- 
ments without  eompensation^nd  In  violation  of 
the  provision  of  the  Bill  of  Ri^te,  and  of  tbe 
89th  section  of  the  16tb  article  of  our  Organic 
Law;  but  under  the  state  of  the  pleadings,  and 
the  manner  of  the  submissiou  of  the  cause  be- 
lon  lis,  we  cannot  consider  this  question,  but 
are  confined  to  a  Judgment  of  the  cai>e  as  one  in 
whfcb  tbe  munidpargovemment  of  Jackson- 
ville fi  erecting  the  viaduct,  not  as  a  joint 
party  with  the  others  to  tbe  agreement,  and 
acting  under  it,  to  meet  a  result  necessitated 
by  the  existence  of  tbe  railway  track,  but  in  tbe 
exercise  of  its  chartered  powers  to  change  the 
grade  of  the  street,  though  under  an  agree- 
mait  wiUi  the  several  parties  named  as  oo-de* 
fendaots.  by  which  tbey  are  to  contrfbtite  to 
tbe  expense  of  the  construction  of  the  vtadact, 
Iqr  which  the  grade  will  so  changed.  It  is  not 
contended  that  if  the  conditions  exist  which 
will  justify  the  City  in  the  exercise  of  lis  pow- 
ers, as  such,  to  change  the  grade  of  tbe  street, 
that  the  change  cannot  be  made  by  means  of  a 
viaduct;  nor  that  the  rireet  conditions  are  not 
Bach  as  authorize  tbe  City  to  erect  a  viaduct 
fcr  tbe  purpose  of  ohnnring  tbe  grade,  if  it  has 
power  to  do  so  without  first  compensating  com- 
plainants for  the  alleged  taking  of  or  damage 
to  tbeir  property.  The  City  appearing  alone 
has  tendered  issue  upon  tbe  theory  that  it  la 
doing  the  work  of  itself,  and  under  and  by 
virtue  solely  of  Its  own  (M^anlc  powers  to  grade 
streets,  wtth,  it  is  true,  pecuniary  aid  from  tbe 
parties  named  as  conlefeodaoia,  and  complalii* 
ants  have  excited  the  ianie  and  ocmtend  that 
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the  Ctty  has  not  under  its  charter  and  tbe  On* 
stltntion  of  the  State,  power  to  change  a  gnde 
of  a  street  without  first  making  componstUea 
for  damages  resulting  from  an  in  erfoeDce 
with  the  cfflnplaioants'  easement  of  aocen. 
light  and  air,  altboogb  there  la  no  eDcrnarfa- 
ment  upon  or  invasion  of  complainants'  prem- 
ises. 

Tbe  Charter  Act,  chapter  8775  of  the  Stat- 
utes, approved  Hay  81,  1887,  provides,  in 
section  4  of  article  B.  that  tbe  mayor  end  cii; 
oouDcil  shall  have  power  hy  ordinance  to  aae 
apinoprlatioDS  to  alter,  widen,  extend,  ervie 
or  ottwrwiae  improve,  clean  and  keep  in  rqiair 
streeta.  alleya  ud  sidewalks;  and  also  cnuis 
that  it  shall  have  power,  in  like  manner,  to  take 
and  appropriate  grounds  for  widening  stieetier 
parts  thereof .  when  tbe  pu  bite  oooveideDce  may 
require  it,  provided  the  owner  or  owners  tboe- 
of  shall  receive  compeosatioo  for  the  atmc; 
The  Act  furiber  providee,  section  8  of  artide 
St  ifaat  Uie  board  of  pabHo  wufca  diall  bai* 
exdniive  power  and  control  over  the  eno- 
struction,  gaper  vision,  cleaniog,  repairing, 
grading  and  ImprovlDg  of  all  straets,  aad  to 
fix  and  establish  the  sndet  of  all  streets  tod 
alleys,  avenues  ana  thoroughfares.  Tbee 
provisions  give  fall  power  to  fix  and  chanfc 
the  grade  of  streets,  and  they  do  not  provide 
that  any  compensation  shall  be  made  hj  tbe 
City  to  abutting  owners  for  any  taking  of  or 
damage  to  their  property.  In  flxtng  or  chang- 
ing the  grade,  and  bence  none  can  be  requir- 
ed of  tbe  City  against  its  will,  or  in  tbe  ab- 
sence of  a  binding  stipulation,  unless  there  is 
a  diversion  of  the  street  from  street  purposes, 
or  other  appropriation  of  the  abutters  proper- 
ty  within  Ibe  meaning  of  tbe  oouiitotkwal 
provision  beretof^  mentiooed. 

Tbe  fact  that  a  street  railway  may  be  put  on  » 
viaduct  which  a  city  lawfully  erecta,  as  a  means 
of  duly  gradiuff  a  street,  will  not  render  the 
viaduct  otherwise  or  alone  a  diversion  pf  (be 
street  from  highway  purposes,  or  be  a  gh>Dnd 
for  enjoining  the  erection  of  tbe  viaduot  for 
street  purposes,  even  if  tbe  erection  of  tbe  vu- 
duct  for  tbe  purpose  of  such  a  r^lway  wonkl 
be  a  diversion  of  tbe  street,  and  tbe  subject  for 
an  injunction.  The  conatruction  of  a  viaduct 
for  street  purposes  should  not  be  interferrd 
with,  although  the  subsequent  erection  theie- 
on  of  a  street  raitvray  obonld  when  about  to 
be  begun,  be  tbe  subject  of  an  Injanctioa. 

If  tbe  viaduct  la  being  erected  nnder  the 
agreement  among  other  purposes  for  that  of  a 
street  railroad,  or  if  it  is  befog  erected  under 
tbe  agreement  for  the  purposes  of  carTyiDg 
the  street  over  the  railroad  tracks,  which  nii- 
road  companies  are  authorized  under  certain 
circumstances  to  do,  btit  whether  independent 
of  or  subject  to  tbe  oonstitntlonal  provtsioo  as 
to  making  compensation  for  taking  the  ease- 
ments of^  abutting  owners  we  do  not  say, 
tbe  railroad  companies  were  entitled  to  be 
beard.  No  such  case  has,  however,  beoi 
nude  before  us.  We  have  dlacnsaed  and  de- 
cided the  only  case  prceented,  and  our  jodg- 
meot  la,  Uiat  tke  arOsr  r^^ng  MiAiM**''^ 
wu proper,  mdtAaiUdbt ^Jfrwirf. 
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TMerika  SOBRER,  Af^. 
ft 

MEW  YORK  CENTRAL  ft  BUDSON 
RIVER  E.  CO..  Beipt. 

(  N.T.  .-..) 

1.  An  mlbqikUmg  owner  ennncvt  be  de- 
prived of  the  Btreet  nfltordlng  him  ne. 
oeee  to  bia  premise*  unleos  tbere  1b  left  for 
tan  UM  and  enlOTment  other  suitable  meant  of 
aooen  or  Just  tmmpenntlon  la  paid  him  for  the 
deprlTatton  of  the  mme. 

S.  EreeUnv  nn  embankment  nbont 
fonrteon  met  hi|f h  ftor  n  rnllrond  In  n 
etreet,  therein  enttlag  off  a«oeee  to 

abu  ttJQff  premiaee  and  dama^lnv  the  UtrbtaDd  air 
Incident  thereto,  although  done  under  leirislatlre 
and  municipal  authority  and  after  the  muolclpal 
oorponition  had  discontinued  that  part  of  the 
atreeC  but  wiUiout  making  the  nooefleary  oompm- 
aadon  to  the  abutting  omiers,  renders  the  rail- 
road company  liable  for  the  resulting  damages  to 
Much  owners. 

(December  1. 1861.) 

AFPEAL  by  plaiotiff  from  a  judgment  of 
the  Qeaeral  Term  of  the  Supreme  Court, 
Fifth  Department,  in  favor  of  defendant  after 
hearing  excepHona ordered  to  be  ar&;ued  before 
it  io  the  first  iustuoce,  whidi  were  taken  to  an 


order  of  the  Circuit  Court  for  Honne  County 
directing  a  verdict  in  favor  of  defendant  in  an 
action  broagbt  to  reeover  damages  for  the  al- 
Jpsed  wrongful  dodng  of  a  street  in  front  of 
puiatliTB  premises.  MeveneU. 

Statement  by  Potter,  J.: 

This  action  was  tried  at  the  Monroe  Circuit 
on  January  29, 1880.  At  the  close  of  the  evi- 
dence (be  court  directed  a  verdict  for  defend- 
ant, to  which  plaintiff  excited,  and  (he  court 
thereupon  ordered  the  excefrtions  to  be  heard 
at  the  general  term  in  the  first  instance.  The 
princi[wl  facts  In  the  case  are  that  plaintiff's 
premises  are  situated  apon  North  Avenue, 
formerly  North  Street,  which  has  been  a 
street  in  use  by  the  general  public  for  many 
years,  and  afforded  access  to  plaintiff's  prem- 
ises.  Under  Uie  Act  of  the  Legislature  (Laws 
1880,  chap.  147),  the  defendant  was  allowed  to 
agree  with  commissioners  appointed  by  the 
Act  upon  behalf  of  the  dty  of  Rochester, 
upon  a  plan  to  elevate  the  track  along  and 
across  the  streets  in  said  city,  to  close  up  streets 
and  to  change  the  tocatton  of  defendant's 
tnu^  In  cmjing  ouLtbe  plan,  the  pottiMi 
of  said  street  in  front  of  plaintiff's  premises 
was  discontinued,  and  the  defendant  erected 
at  that  point  an  abutment  of  stone  and  an 
earth  embankment  about  fourteen  feet  in 
height,  and  upon  it  placed  its  rails  and  struc- 


KOTE.— IttftHir  to  atiiutt&f*»  ea$mm^  by  raflrood 
in  ttreet. 

EagemenU  rmarOed  tu  property. 

The  title  to  lands  on  a  ofty  etreet  carries  with  It 
•oertalu  ser  vines  and  easeoMots  as  Inviolable  as  the 
property  in  tbelands  themselves.  Lextngton  A  O. 
B.  Oo.  V.  Appiegsts,  8  Dana.  2M,  8S  Am.  Deo.  iVI. 

The  right  of  an  atratttng  lotowner  to  nee  a  fitreet 
la  as  much  property  as  tbe  lot  itself,  and  the  Legis- 
lature has  as  Uttle  power  to  take  away  tbe  one  as 
the  other.  Haynes  v.  Thomas,  7  Ind.  43;  Lackland 
V.  North  Missouri  R.  Co.  81  Ho.  19T. 

Tiierte'htof  ttieoontlgnouB  lotowner  to  the  tree 
uMOf  riiestzeet  ihi  which  his  property  bounds  Is 
wtthio  the  eonsUtoUonal  protection,  and  tf  rail- 
road tracks  are  placed  so  as  to  unreasonably  ob- 
stmct  the  right,  an  action  for  damages  will  lie. 
Jeftersonville.  Bf.  *  I.  B.  Co.  v.  Bsterle.  18  Bosh,  en. 

mm  aaMOMnti  oHoeh. 

Tbe  mere  foot  that  the  street  bounds  the  proper- 
-ty  entitles  the  owner  to  the  use  and  enjoyment  of 
tbe  easements  regardless  of  the  ownerehfp  of  tlw 
street.  HattJage  r.  New  York  Btov.  K.  Co.  8B  N.  T. 

Although  the  abutting  owner's  Interest  extends 
only  to  tbe  side  of  the  street  tbe  fee  ot  which  Is  In 

the  city,  he  has  easements  In  the  street  which  can- 
not be  taken  without  making  blm  compeimtioo. 
Abendroth  v.  Manhattan  B.  Co.  11  L.  R.  A.  081, 122 
S.Y.  L 

The  fact  that  tbe  tlUe  to  the  bed  of  a  street  to  In 
private  Individuals  will  not  prevent  the  acquisition 
by  an  abutting  owner  ot  easements  of  which  be 
cannot  be  deprived  without  compensation.  Kane 
V.  New  7orkBieT.  B.Oo.UL.ILA6IO,m]r.  Y. 
IM. 

Xaaement  ttf  vcum. 


The  abottai^ 
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have  the  street  kept  open  and  free  from  any  ob- 
struction which  prevents  or  materially  Interteren 
with  the  ordinary  means  of  Inm-esa  to  and  egress 
from  his  lots.  Indiana,  B.  h  W.  R.  Co.  v.  Eberle,  9 
West  Rep.  M6, 110  Ind.  513,  N  Am.  Kep.  £». 

An  abutting  lotowner  may  maintain  an  action 
against  one  who  obetructs  tbe  street  so  as  to  cut 
him  off  from  access  to  his  property.  Brakken  v. 
MmoeapoUs  *  St.  L.  B.  Co.  a>  Minn.  41;  Phlpps  v. 
West  Maryland  B.  Co.  flS  Md,  BSt;  McQuald  v.  Port^ 
land*  V.  B.Co.UOr.SS!';  South  Carolina  B.  Co.  v. 
Stelner,  44  Ga.  BM. 

If  a  railroad  company  in  laying  Its  tracks  in  the 
street  changed  tbe  grade  or  otherwise  permanently 
obscmoted  aoeesi,  an  adjobdng  lotowner  must  be 
paU  damages.  Caotral  Branch  D.  P.  R.  Oo.  t. 
Twine.  98  KaiLliflee  AtoUaonAN.  R.  Oo.  v.Oarride, 
UKaB.Oai:  VlrgdnteftT.B.Oo.T.Ztynoh,18Nev. 

Tbe  abutting  lotowner  may  recover  for  loss  of 
Us  special  right  to  pass  and  repMS  over  tlie  way 
taken  by  a  railroad  oompany.  Central  Branch  U. 
P.  B.  Co.  v.  Andrews,  80  Kan.  CeO,  41  Kan.  970. 

While  the  Legislature  may  regulate  the  uses  of 
the  street  as  a  stnat  it  baa  no  power  to  aulfaorlM  a 
scruotnre  thereon  which  Is  aubverslre  of.  and  re- 
pugnant to,  the  uses  of  the  street  as  an  open  street. 
Whether  a  partloular  atruoturo  authorized  by  Leg- 
islature is  oonstatentorlnoonstetratwith  tbe  uses 
of  a  street  as  a  sixeet  most  be  larg^  a  question  ot 
fact  depending  upon  the  oacore  and  (dtaracter  of 
the  structure  anUiorised.  Story  v.  New  York 
Elev.  R.  Co.  00  N.  Y.  140,  48  Am.  Rep.  146. 

A  city  cannot  authorise  a  railroad  to  permanent- 
ly obstruct  a  street  wttbout  tnaklog  oompensatlon 
to  abutting  property  owners.  Burlington  ft  M.  B. 
Oo.  V.  Refaibaokle,  16  Neb.  270, 48  Am.  Rep.  842. 

A  lotowner  Is  entitled  to  damages  for  an  obstmo- 
tlon  to  tue  street  by  earth,  gravel,  ilmtier,  or  rails, 
pot  tiheie  Iqra  xalkoad  oompany  irtiMi  SDhstao- 
tially  affects  bis  use  of  tbe  staaetas  appurtenant  to 
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ture  and  operated  Its  rood,  ienviag  but  a  nar- 
row apace  betveeo  it  and  plainiira  premises, 
iDSufficient  to  admit  of  the  approach  a  team 
and  carriaRe  to  them.  The  defendaot  had  ac- 
quired, previously  to  the  time  of  discontinu- 
ing the  street,  the  fee  of  the  same  for  railroad 

fmrposea,  subject  to  a  use  for  the  general  pub- 
ic. The  plaintiff's  premises  had  for  several 
years  previously,  and  at  the  time  of  said  change, 
been  used  as  a  hotel  and  boarding-house,  and 
the  rental  value  of  the  same  had  been  dimin- 
ished In  consequence  of  these  changes,  and 
corapensatioQ  had  not  tieen  made  to  plaintiff 
for  the  alleged  interference  with  plaintiff's 
rights  and  the  iignriea 
Other  facts  irill  be  found  in  the  opinion. 

JUr.  Thomu  Balnea,  for  appellant: 
The  plaintiff,  ai  an  abuttinr  owner  upon  a 
street  which  was  an  aDcIent  highway,  had  an 
easement  In  North  Avenue  for  access  to  her  lot 
and  for  light  and  air  across  the  open  space. 
These  easements  were  properly  within  the 
meaning  of  the  constitutional  provkion  which 

{irobibiis  the  taking  of  private  property  for  pub- 
ic uae  without  jnstcompensation;  and  ndther 
tlie  Legislature  nor  the  city  of  Rochester  nor 
both  combined  could  devote  the  street  to  pur- 


poses inconsistent  with  such  street  uses  with- 
out compensation. 

AbendToth  v.  Manhattan  A  11  L.  R.  A. 
634,  122  N.  Y.  11;  Kane  v.  New  York  Ekt.  B. 
Co.  11  L.  R.  A.  WO,  125  N.  T.  164;  Awenr. 
V.  Manhattan  n.  Co.  130  H.  T.  188;  feiei  r. 
Borne,  W.  «ft  O.  fi.  Cfo.  8  L.  R.  A  453,  121  N. 
T.  505;  Lahr  v.  Metropotilan  Btet.  A  (5).  5 
Cent.  Rep.  371,  104  N.  T.  388:  CoQtvxU  t 
Ntw  Tprk,  N.  B.  &  H.  S.  (Jo.  4  Cent.  Rep.  225, 
103  N.  Y.  10;  Siory  v.  Jfew  York  EUe.  B.  Co. 
00  N.  T.  122,  48  Am.  Bep.  146:  JToA^^  t. 
BuMck  B.  Co.  81  N.  Y.  148,  43  Am,  Rep. 
C61. 

The  acts  of  dcfeDdant  were  not  authorized 
by  the  law,  umler  which  defendant  justifies. 

Laws  18-r:0,  cbap.  147;  Caswell  v.  Nete  Tort 
y.  If.  (ft  //.  B.  Co.  supra;  Bohan  v.  Port  JertU 
GattigU  Co.  9  L.  R.  A.  711, 122  N.  Y.  18. 

Cases  holding;  that  though  ofie  public  way  to 
property  h<;  dnstil,  if  U)4iaii.||||j)tt)erleftUw 
property  ovsucr ^usLaina noaeflttiaUe danugCr 
do  not  apply  in  this  case. 

Eingt  Cmtnty  F.  Jna.  Co.  t.  Steven*,  2  Oeni. 
Rep.  480,  101  N.  Y.  411;  Cotter  v.  AOmhv,  4S 
N.  Y.  899;  FeaHnfry.  Irwin,  56  N.  Y.  4W; 
Bier  v.  Ntw  York,  W.  8.  A  B.  H.  Co.  iH  Hus, 
810. 


bis  premise*.  Parrot  v.  Cincinnati,  H.  *  D.  B.  Co. 
10  Oblo  SL  m. 

Recovery  niay  be  bad  for  appropriatfoD  of  ttie 
Street  in  front  of  plaintUTs  booae  althoiivh  It 
was  aooevitilethnnivb  another  atreet  FLBoott, 
W.  ft  W.  B.  Co.  V.  Fox.  42  Kan.  490. 

But  the  taking  of  the  eaaement  of  aooeoi  ig  not 
siiolk  a  taking  as  to  Justtfr  tfae  statutot7  remedy, 
and  tlie  only  remedr  left  for  tbe  propmty  owner 
is  one  at  law  for  the  reoov^  of  damages  for  a 
consequential  Injury.  ProtEinan  v.  Indianapolis  ft 
C.  B.  Co.  9  Ind.  460. 68  Am.  Deo.  6B0. 

In  PeDDsylvaDlaUieraoouldbeno  recovery  for 
daoHwes  to  acoMB.  Struthera  v.  DuoUrk,  W.  ft  P. 
B.  Co.  87  Pa.  282. 

r  What  t8  a  taking. 

The  rule  that  a  municipal  oorporaUoo  may  law- 
fully allow  a  railroad  to  lay  Its  tracks  tbrongh  a 
putjllc  street  without  making  oompenaation  only 
applies  where  tlie  tracks  are  laid  on  the  grade  of 
tbe  street,  and  not  where  an  embankment  is  rated 
nor  where  thestreet  la  used  for  tbe  stoHage  of  oars, 
etc.  Tatev.  HfasouTLK.  ftT.B.<]o.MJfo.ia. 

Abutting  owners,  although  not  owning  tlie  fee  In 
the  street,  are  entitled  to  oompenaadon  when  it  Is 
jnoUoally  and  subBtantialiy  oloaed  against  ttaem 
for  ordinary  street  purposea,  under  authority  of 
tbe  municipality  wbliA  owns  tbe  fee  by  a  rallmad 
embankment  therein  several  feet  high  with  per- 
pendicular stone  walls  leaving  a  space  only  eight  or 
nine  feet  for  a  oarriogeway.  Reining  v.  New  York, 
L.  ft  W.  R.  Co.  IN.  T.I  ante.  188. 

A  railroad  embankment  In  a  street  whfob  appro- 
prfstea  tbat  partof  It  to  tbe  pnwtionl  ex<Anrive  at 
of  a  railroad  Is  not  a  mere  change  of  gnde  which 
can  be  made  without  oompenaadon  to  an  abutting 
owner,  at  least  where  tbe  giaotof  autbortty  to  oo^ 
cupy  the  street  did  not  purporc  to  be  an  ezerdm 
of  that  power,  ibid. 

Where  by  the  construction  of  a  rallruad  tbe  lot- 
owner  and  tbe  general  public  were  practically  ex- 
cluded from  tbe  part  of  the  street  In  front  of 
Idalntiirv  lot,  compensation  mast  be  made.  t<o 
when  ttie  eharaoterof  thestreetand  lallroad  won 
■ueh  tbat  ib»  street  oonld  not  be  used  wfaeo  a  train 
was  running  through  It,  tbe  exolnsfoa  was  ma. 
14  L.  a  A. 


dently  complete  to  suppOTt  an  action,  ^"-r*"^ 
town,  L.  ft  B.  B.  On.  T.  OombS,  10  Budi.  aOS,  It 
Bep.«r. 

naehiga  street  raflway  so  near  the  edae  of  the 
Btreetas  to  intarflere  with  the  aoeeas  to  an  abutter^ 
lots  is  a  taking  (rf  private  proparty.  Onelnaati* 
EL  O.  A.  St.  B.  Oo.  T.  Caaudnsrille,  U<Wo  Bt  n 

Whm  the  toMnff  ft  iMOOMpMa, 

Herelnoonvenlenoela  nntsuffldent  to  entitle  tiw 
abuttertoareooverycf domagea.  Voltonv. Sbort- 
BoutflB.TraotferOo.8KKy.N0;  Hyland  V.Sbort- 
Rootd  B.  Transfer  Oo.  10  Ky.  L.  Bep.  BOO. 

A  railroad  Is  notreeponsfblefordlgfatlyflhanglBr 
Ukcgradeof  astreet  through  wbleb  It rans If  tbs 
change  is  not  enough  to  obstroot  the  aooem  lo  the 
abutter's  property.  JaoksOB  T.  OUoagOiS.  F.ftCL 
B.Co.41Fed.  Bep,8(i6. 

A  horse  railroad  constructed  on  tbe  surfaoe  of 
a  street  ti  not  an  unlawful  interference  wltli  the 
easements  of  the  atwttlng  owner,  but  If  tbe  com- 
pany constructs  a  switch  wbinfa  It  uses  for  ftorlTir 
ca  rs  In  front  of  an  alwtter'B  property  It  will  fender 
It  liable  to  an  action.  Mshady  r.  Bosliwlak  &  CD. 
fllN.  Y.148,4SAm.  Bep.«eL 

Tlie  mere  oooBtruotlon  and  operation  of  a  BUrboe 
railroad  along  and  upon  the  dty  street  substantial- 
ly upon  tbe  same  grade  tberewtth  Is  not  tbe  taklag 
of  easements  of  the  at}uttlng  owner  for  whioli  he 
will  tw  entitled  toccmpensatton.  But  tf  the  use  of 
tbe  street  becomes  unreasonable,  exoeeslre,  or  ci- 
cluslve,  or  such  as  not  to  leave  the  paaM^e  of  tbe 
street  subetantlolly  free  and  unobsmcted,  a  cue 
for  damages  will  arise.  Fot>ea  v.  Bomi^T.ftO.R. 
Co.  8  L.  B.  A.  4S3, 121  N.  r.  QOS. 

Tbe  construction  on  the  opposite  side  of  a  road- 
bed of  an  emiMnkment  five  and  a  half  feet  hig* 
and  eleven  feet  vride,  wblcb  reduces  tbe  nMU&>ed 
to  a  width  or  twenty -nine  feet  in  front  of  an  abnt- 
ter*B  lot,  upon  which  emituikmcnt  a  railvar  !■ 
constructed.  Ig  not  such  an  Intorferenoe  witli  0» 
abutter's  easement  as  will  give  him  a  rigbt  of  so- 
tloD.  Indiana,  R  ft  W.  R.  Co.  v.  Blwte,  > 
Bep.»8.  no  Ind.  542,  t»  Atn.  Bep.  m. 

Where  a  railroad  embankment  istied  in  the  sud- 
dto  of  a  etty  street  left  a  passatfiewaron  each  ot» 
Cross  six  to  thlftaenfbe6wMe«>eMli*«(  thertds- 
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Cases  wherein  'tb«  platotlfl  souglit  to  recover 
damagea  iar  injuries  to  thair  lots  by  reason  of 
tbe  diaoge  of  Rrade  of  the  highway  in  front  of 
their  pTcmlaefl.  rendering  kas  conrantent  tbe 
aooess  thereto,  thereby  causing  aerioua  damage 
to  tbe  property,  are  not  applicable. 

UUne  V.  Hew  York  Cent,  d  B.  R.  R.  Co.  Z 
Ceot  Rep.  llB,  101  N.  Y.  98;  OonJain  y.  Ifew 
York.  O.  A  W.R  Go.Z  Cent.  Rep.  194.  108 
N.  Y.  107. 

The  plaintiff,  having  for  twenty-five  years 
paid  taxes  f^  tbe  construction  of  various  ioi- 
provemeats  on  tbia  street  and  havinft  erected 
expensive  buildings  on  her  lot  and  having  only 
til  is  street  as  an  outlet,  cannot  now  be  deprived 
of  its  use. 

Am.  Const.  Law,  372-870;  DDlon,  Hun. 
Com.  4th  ed.  g  666,  note. 
Mr.  Edward  Harris,  for  respondent: 
llie  plalntitr  is  not  entitled  to  any  damages 
liy  reason  of  any  obstruction  of  means  of  access 
to  her  premises  from  tbe  street,  because  it  ap- 
pears that  she  has  just  as  complete  access  to 
tbe  street  in  front  of  her  premises  as  she  ever 
had.  This  ianot  the  case  of  user  by  defendant 
of  any  part  of  a  highway,  and  therefore  does 
not  fan  within  Story  v.  New  York  Etev.  B.  Co. 
90  N.  T.  129,  48  Am.  Bep.  140.  Sec  also 
Coimn    Nm  York.  O.AW.R,C^.i  Cent. 


Rep.  194, 103  N.  T.  107;  Fobet  v.  Some,  W.  ife 
0.  5.  Cb.  8  L.  a  A.  458, 121  N.  T.  605. 

Pott«r.  J.,  delivered  tbe  opinion  of  the 
court: 

The  action  is  brought  to  recover  damages 
occasioned  to  plaintiff^  means  of  access  to  her 
building  and  premises,  and  to  tbe  air  and  light 
incident  thereto,  in  coasequence  of  the  struc- 
ture of  defendant  in  front  of  or  near  ploiutiff'a 
premises.  A  street  or  highway.  Is  principallv 
designed  and  devoted  to  tbe  use  of  tbe  publU; 
to  travel  upon  witb  teams  and  carriages  and 
upon  foot,  and  it  may  not  be  used  for  any  other 
plirpose,  except  it  be  a  quasi  public  use,  such 
as  a  railroad  carrying  persons  and  freight  un- 
der certain  limitation.  People  v.  Kerr,  5J7  N. 
T.  188;  Kane  v.  New  York  Etet.  B.  Co.  125  N, 
T.  164.  11  L.R.A.640. 

Certain  town  and  city  olflcers  are  made  by 
law  trustees  of  highways  and  streets,  and  are 
charged  with  tbe  care  of  them,  and  ttieir  legit- 
imate use  for  the  purpose  of  ordinary  travel 
and  passase  by  teams,  vehicles,  aod  persons 
on  foot.  The  'officers  having  charge  of  ordi- 
nary country  roads  have  not  the  absolute  power 
to  lay  out  a  new  tst  to  close  an  old  highway. 
They  cannot  do  either  of  siUd  acts  without  the 
consent  of  the  owners  or  abattors,  or  a  course 


wa]k,  BO  that  rebidea  meettoflrooulcl  to  most  places 
poN  wHtaout  difflcultr*  the  railroad  was  beld  free 
fKHa  UabOUr*  cnal?  v.  OwenSboro  ft  B.  B.  Co. 
ieBaBh.«SI. 

8o  ezoavations  made  by  a  railroad  eompaDy  on  a 
part  of  a  street  not  abutttaer  on  pl^tl  fl'a  property, 
and  whicb  do  not  out  him  <rfr  from  access  to  hfs 
|Hropert7,  are  not  a  ground  tor  danaces.  Botrtiette 

T.  cuoaam.  H.  *  St  F.  B.  Co.  u  wniL  an. 

The  SRmiesota  nil& 

An  abutting  owner  hidependeDtlj-  of  tbe  owoer- 
■bfp  of  the  tee  la  tbe  street  has  an  easement  tbeze- 
In  in  front  of  ble  lot  to  tbe  whole  width  of  It  for 
the  porpoeee  of  aocem.  Hifht,  and  air.  which  Is 
property  and  cannot  be  taken  from  lilm  without 
oompeinatioa:  and  It  to  anoh  an  inter fuvuoe  with 
tbe  easementa  to  construct  a  railroad  ontbe  sur- 
face of  the  street,  althontth  on  the  dde  opposite  to 
the  oomplainlng  lotowoer.  u  to  render  tbe  railroad 
nablafordamagflt.  Lamm  v.  CAloago,  St.  F.  SC.  * 
a  &Oo.lOL.B.A.Sn,4B  Hlnn.n:  Adams  T.Chl- 
cMO- Bl  A  K.  B.  Oo. »  Hlnn.  »t 

ZTm  3f(wMpp<  rul«. 

It  seems  that  to  MisBtsBlppl  tbe  mere  ooostructlon 
of  a  railroad  In  a  street  la  such  a  destruotion  of  an 
abutter's  easemeula  of  aooess  that  oompeneatlon 
must  be  make.  Tbeobold  v.  LoutevUte,  N.  0.  A  T. 
B.  00. 4 1..  B.  A.  786,  M  Hiss.  Xm 

KaaaatwU  of  Udht  and  air. 

Anabottlnglotowneron  a  pubtlo  street  itafl  an 
oaaiimnnt  to  tavetbe  street  kept  opeo  so  that  from 
It  aocess  may  be  bad  to  the  lot,  and  lltrht  and  air 
fombdied  across  the  opeo  way  above  the  surface, 
niere  can  be  no  lawful  obetruoUoo  to  the  aooess  of 
HgM  and  air  to  tbe  owners  detriment  Tblseaee- 
uent  Is  property  wtttdn  the  meaning  of  the  Oon- 
stitutlon  which  cannot  be  taken  without  compen- 
■ai  ion.  When  it  Is  sought  to  close  a  stix  et  or  any 
partof  Itatwve  itssurfaoeso  that  Ught  la  In  any 
BKasnze  prereoted  £rom  reaotiing  tbe  abutter^ 
iBupeitjr  to  Us  tojury,  eompensatfon  must  be 

UL^RA. 


made.  Story  v.  New  TorkElev.B.Oa  WV.T.UA 
18  Am.  Rep.  148. 

In  tbe  Story  Case,  a  frame  work  bad  been  eieoted 
la  such  manner  as  to  flUeo  mu^  of  the  carriase- 
way  of  tbe  street  as  Is  above  fifteen  feet  atmre  the 
roadway. 

The  mere  dtoturbanoe  of  tbe  rights  of  light  and 
aoceoa  bribe  impostttoaof  a  new  street  use  gives 
DO  right  of  aotlon.  Kane  v.  New  Torit  Blev.  B. 
11 L.  B.  A.  e«lk  US  N.  Y.  ISL 

Where  the  use  of  the  street  Is  permanently  ob- 
Btruoted  by  a  railroad  tbe  damages  will  be  tbe  same 
as  they  would  be  in  prooeedlDgs  by  the  company 
to  condemn  the  property.  Qraftoo  t.  Baltimore 
A  O.  B.  Co.  SI  Fed.  Bep.  800. 

CoQSpquential  Injuries  to  an  abuttw'a  property 
from  tbe  operation  of  an  elevated  railroad  which 
has  been  constructed  without  extinguishing  Us 
easements  of  light,  air,  and  acoeos  mar  be  ocmald- 
erud  by  the  Jury  In  determining  the  unount  to  be 
awarded  to  blm.  Kane  v.  New  York  Bier.  B.  Oo.  11 
L.R.  A.fl40,l»lN. T.IH. 

Where  tbe  eaaemeots  are  token,  ooosequentlal 
damages  wtaMi  are  caoeed  toy  smoke  and  soot  may 
he  taken  toto  consideration.  Bllnbetbtowa,  Ii.  A 
B.  B.  Co.  V.  Oombs,  10  Bush,  868, 19  Am.  Rep.  91, 

In  conflict  with  the  above.  It  haa  been  held  that 
where  a  railroad  Is  placed  on  tbe  surface  of  tlie 
stieet  without  the  eztlngutobment  of  the  lotown- 
er*B  easements  of  aoc«es,  light,  and  olr,  a  recovery 
can  only  be  bad  for  the  damages  resulting  from 
the  destruotloa  or  interference  with  the  easements, 
and  cannot  extend  to  damages  resulting  from  tlte 
unlawifnl  uudntenanoe  and  operation  of  the  rood, 
or  oonaeqnential  Injuries  from  smoke  and  soot. 
Lamm  v.  Chicago,  BtF.  M.AO.B.OO.10LB.A. 
£n,  46  Uinn.  71. 

Damages  eennnt  be  allowed  wUoh  arise  from 
noise,  smoke,  vibration,  ashes,  or  dust,  or  the  un- 
sightly  character  of  the  structure.  Be  New  Tork 
Elev.  R.  Co.  8B  Hun,  4^7. 

There  can  be  no  recovery  of  damages  if  tbo  value 
of  the'inopertrisnotdiminlsbed.  Bobm  v.  Hetru- 
polltanraev.aOo.an«s,p.SH.  H.P.F. 
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of  leKal  procedare  prescribed  by  statute  after 
notice  to  the  owoera,  abutters,  and  tbnse  inter- 
ested, and  tlie  verdict  of  a  jury,  and  the  assess- 
ment and  payment  of  the  damages  Ba8taii.ed 
in  consequGDce  of  the  laying  out  of  a  new,  or 
the  dtBcontinuance  of  an  old,  road.  See  the 
various  proTisions  of  article  4,  title  1 ,  cbap.  14. 
pt.  1,  Rev.  Stat.,  and  the  Laws  of  1888,  chap. 
§17. 

The  charters  of  all  cities,  so  far  as  I  have 
had  occasion  to  examine  or  olK>erve  them,  con- 
tain similar  provisions  re'«tricting  the  exercise 
of  the  power  to  open  or  dose  streets  by  munic 
ipal  autbority.  I  find  the  following  in  sec- 
tiOD  167,  snbd.  4,  of  the  charter  of  the  city  of 
Bochester  upon  this  subject,  viz.:  "Tbe  ex- 
ecutive boud,  whenever  authorized  by  the 
common  council,  shall  have  the  same  power 
with  respect  to  said  city  to  discontinue  any 
street  tliercin.  as  is  now  by  law  possessed  by 
commissioQers  of  highways  of  towns,  with 
respect  to  roads  In  towns;  and  the  same  pro- 
ceedings shall  be  bad,  and  the  same  appeal 
afaall  Ife,  from  tbe  dedsion  of  the  said  execu- 
tive board,  and  the  same  proceedings  sball  be 
had  on  such  appeal  as  are  now  provided  by 
law  in  reference  to  towns  so  far  as  applicable.  ' 
I  do  not  at  alt  question  tbe  power  of  tbe  Legis- 
lature to  open  and  to  close  streets  and  highways 
within  tlie  constitutional  limits,  but  I  refer  to 
these  reslricUons  to  show  tbe  safeguards  and 
protection  to  the  citizen  which  ttie  Legtslalure 
has  imposed  upon  tbe  public  officers  in  tbe  ex- 
ercise of  the  power  to  open  and  close  streets 
and  highways.  But  the  Legislature  itself  may 
not  exercise  this  power  absolutely  and  without 
regard  to  the  rights  of  tbe  citizen.  Tbe  Con- 
■titutfoD  imposes  tbe  restraint  upon  the  Legis- 
lature that  It  shall  not  appropriate  private 
property  to  public  uses  without  just  compen- 
sation therefor  to  the  owner  of  the  property. 
Arliclel,  §  6;  Abendrofh  v.  Manhattan  B.  Oa. 
123  N.  Y.  1,  11  L.  R.A.  634. 

Had  the  plaintiff  any  rights  to  air,  light,  or 
access  as  "abutting  owner'  of  lands  bounded 
upon  tbe  street  which  was  closed  as  a  street, 
and  upon  which  "all  the  structures  of  the  de- 
fendant complained  of  in  this  case  are  situate?" 
The  street  which  was  occupied  by  defendant's 
structures  in  this  case  bad  been  in  tbe  use  of 
the  general  public  as  a  street  for  more  than 
fifty  years,  and  the  plaintiff  and  her  grantors 
had  used  tbe  access  which  it  affordm  to  ber 
bouse  and  premises  for  that  period  of  time. 
Tbe  structures  complained  of  practically  de- 
stroyed the  only  access  to  tbe  plaintiff's  prem- 
ises wHb  a  team  and  wngDn;aQd  tbe  annual 
rental  value  of  tbe  plaintilf's  premises  wits  di- 
minished in  consequence  of  the  defendant's 
structures  by  the  sum  of  $400  or  f  500.  It  has 
been  held  by  this  oomt,  end  recently  by  each 
division  of  ft,  that  an  owner  of  a  lot  adjoiuing 
a  ciiy  street,  althougfa  his  title  extends  only  to 
the  side  of  tbe  street,  and  be  bas  no  ownership 
of  the  land  or  interest  therein  save  as  abutting 
owner,  bas  incorporeal  private  rights  therein, 
which  are  Incident  to  bis  properly,  and  which 
may  be  so  impaired  as  to  entitle  btm  to  dam- 
ages. Such  rights  are  private  property  within 
the  provision  of  the  Slate  Coostitotlon  (art.  1. 
g  6)  which  forbid  the  taking  of  private  prop- 
erty for  public  use  without lustcompensatioo. 
It  i<t  no  justiQcatiOD,  tberefoie,  forthe  iropair- 
UJkKA. 


ment  that  tbe  act  oompUlned  was  dene  par- 
suaot  to  legislative  authority.   AimJraa  t. 

Manhattan  R.  Go.  mtpra, 

"The  owners  of  lots  abutting  on  a  city  street, 
tbe  fee  of  which  U  in  tbe  munidpallty,  have, 
by  virtue  of  proximity,  special  and  peculiar 
i^hts.  facilltiW  ami  privileges  thcKin.  in  tbe 
nature  of  eaaementa,  which  are  not  common  to 
tiie  dtizen,  and  constitute  property  of  whldi 
tb^  cannot  be  deprived  by  the  Legislature  or 
the  municipality,  or  both  without  comp<-naa- 
tion;  and  any  use  of  such  atreet  Inconsistent 
with  its  use  as  a  public  street,  which  interferes 
with  these  easeutents.  Is  a  taking  of  property, 
for  which  said  owners  are  entitlM  to  compen- 
sation to  tbe  extent  of  the  damages  occanoned 
thereby."  Kane  v.  York  BUsv.  B.  0».  135 
N.  Y.  166,  11  L.  RA.640. 

Since  tbe  able  and  exhaustive  examination 
which  this  question  has  received  In  the  opin- 
ions of  the  court  in  the  two  cases  last  referred 
to,  there  is  no  occasion  for  further  discussion 
of  IL  These  cases  bold,  and  they  are  sup- 
ported by  numerous  authorities,  that  tboo^ 
the  defendants  therda  had  constructed  and  run 
their  roads  under  authority  of  the  Legislature 
and  of  the  municipality,  yet  there  was  a  risht 
of  access  to  tbe  plaintiffs  premises,  for  sub- 
stantial interference  with  which  defendant  was 
liable,  and  Ibat  the  plaintiff  could  not  be  de- 
prived  of  such  right  without  just  compensa- 
tion. 

We  come,  now,  to  the  more  particular  con- 
sideratino  of  tbe  question  whether  a  party  en- 
joying tbe  rights  of  light,  air,  or  access  may  be 
deprived  of  such  rights  by  the  action  of  the 
municipal  authority  in  the  discontinuance  of 
tbe  street  in  reaped  to  wfatdi  such  ilghta  exist, 
without  compensatioD  therefor  w  any  provfs* 
ion  for  compensation.  This  question  mar  be 
considered  as  simply  a  discontinuance  of  the 
street  In  question,  within  tbe  power  and  dis- 
cretion possessed  by  the  proper  officers  of  the 
city  of  Rochester,  or  as  a  dtscontloiunce  oran 
alteraltoo  of  this  street  by  municipal  authority 
or  by  commissioners  acting  for  tbe  municipal- 
ity, under  an  Act  of  the  Legislature  in  conneo- 
tion  with  and  In  furtherance  of  the  convea- 
ience  and  advantages  of  the  defendant's 
railroad.  Can  tbe  cTty  exercise  such  power 
in  a  manner  that  sball  deprive  a  dtizen  of 
the  right  of  access  ito  his  premises  while 
affordiog  or  leaving  him  no  other  access?  We 
have  seen,  from  tlie  cases  above  dted,  that  a 
munidpallty  cannot  devest  tbe  cltisen  of  sueli 
rights,  even  where  the  manidpaltty  grants  tbe 
risht  of  laying  the  tracks  andmniung  tbe  can 
of  a  railroad  along  one  of  tbe  streets  of  a  city 
which  is  still  devoted  to  and  used  by  tbe  gen* 
eral  public  as  a  street.  Under  tbe  provisions 
of  tbe  statute  in  relation  to  countiy  roads,  and, 
as  I  apprehend,  under  those  of  most  dty  end 
village  charters  as  to  streets  and  roads  in  cities 
and  villages,  tbeofficiars  having  tbem  in  eliai;ge 
cannot  arbitrarily  abandon  or  discontiiue 
them.  Tbe  statnte  provides  a  regular  mode  of 
procedure,  with  compensation,  to  elTect  a  dfs- 
continnance  of  them.  The  question  ot  tiie 
right  or  powerof  a  munidpallty  to  dtscontiDue 
a  street  has  frequently  been  presented  to  the 
couru  of  this  State,  and  it  has  been  held  that 
the  authorities  might  do  so  when  it  ts  done  in 
tbe  nunner  prescnbed  by  law,  and  when  Ibssa 
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IS  left  to  the  private  dilzen  other  uid  caltable 
means  ofaccess.  To  that  effect  are  the  cases 
of  Sade'iffY.  Brooklyn,  4  N.  T.  19d,  68  Am. 
Dec.  837;  Cotter  t.  Albani/,  4S  N.  T.  889: 
Fearing  v.  irwtn,  66  N.  Y.  490. 

But  it  will  be  observed,  apoo  an  exatninatlon 
of  these  cases,  that  the}'  clearlj  and  distinctly 
recognize  the  ri|^t  of  access,  and  that  the  own- 
er of  such  rlebts  cannot  be  deprived  of  a  street 
afTordlne  him  access  to  bis  premises  unless 
there  Is  left  for  his  use  and  enjoyment  other 
suitable  means  of  access,  or  the  payment  of  a 
just  compensation  for  the  deprivation  of  the 
same.  Such  was  the  character  of  the  case  of 
Wilaonv.  JVas  York  Cent.  dff.  B.  R.  Co..  3  N. 
T.  8uE^.  66,  forming  a  part  of  the  brief  of  re- 
spondent's counsel,  aod  upon  the  authority  of 
which  the  learned  general  term  seems  to  have 
relied  in  the  decision  of  this  case.  In  that  case 
the  plaintiff's  lot  extended  from  King  to 
Lttcbfleld  Streets,  in  the  city  of  Rochester. 
The  defendant,  tinder  chapter  147.  I<aws  1880, 
(the  Act  fn  question  In  this  case,)  closed  up 
Litchfield  Street,  but  left  the  access  afforded 
by  King  Street;  in  short,  did  not  deprive  the 
plaintiff  of  the  means  of  access  to  his  lot.  X 
nm  not  disposed  to  adopt  the  doctrine  that  a 
municipality  may  close  up  a  street  upon  which 
abutting  owners  have  built  expensive  struc- 
tures for  residences  and  business,  and  enjoyed 
access  to  them  from  the  street  so  closed  for 
many  years,  arbitrarily,  and  without  compen- 
sation for  the  injuries  done  to  such  riffbts. 
Such  rights  aresuDStantlBl  and  essential  rights 
for  the  enjoyment  of  property  and  are  appur- 
tenances thereto.  Abendntth  t.  Mankatlan  B. 
Co.  183  N.  T.  16, 11  L.  B.  A.  684,  and  the 
cases  there  cited;  Kant  v.  JVetff  York  iZSn. 
J2.  Co.  13S  N.  Y.  188,  11  L.  a  A.  640.  and 
cases  there  cited. 

It  would  thus  seem  that  the  plaintiff  could 
not  be  deprived  of  her  rights  if  the  city  of 
Rochester  itself,  under  any  power  that  may  re- 
side in  its  municipal  charter,  had  closed  the 
stre-it,  and  debarred  the  plaintiff  from  the  en- 
jt^jrtnent  vX.  tboee  rights  without  making  or 
providing  compensation  therefor.  But  it  may 
be  contended  that  that  view  is  not  the  real  as- 
pect Id  which  this  case  Is  to  be  considered  and 
decided.  The  municipality  of  the  city  of 
Rochester  did  not  directly  close  this  street,  and 
in  that  way  interfere  wiu  the  plaintiff's  right, 
Mid  that  we  need  not  here  discuss,  or  decide 
the  liability  of  the  city  for  that  act,  as  it  is  not 
a  party  to  the  action.  The  defoidant,  the 
Bailrosd  Company,  did  the  act  complained  of; 
and  this  action  Is  brought  against  that  Com- 
pairy  for  Its  umiey  In  interferioe  with  and 
Ttonttngplaintlft'a lights.  ThelbdlroBd  Com- 
pany bad  laid  its  track  upon  tills  street  with 
the  consent  of  the  city  of  Rochester,  and  by 
Tirtue  of  its  right  under  condemnation  pro- 
ceedings. The  right  it  acquired  under  the  lat- 
ter proceedine  was  the  right  to  use  this  street 
to  Isy  lIstraoK  and  run  its  care,  subject  to  the 
older  and  auporior  rights  of  the  general  public 
to  use  the  atnet,  and,  as  we  have  seen,  subject 
to  tbe  rights  of  tbe  abottm  to  access,  air  and 
HKbt. 

How^  It  seems  to  fbllow,  «s  a  roncluston 
frnm  tfa'>se  piwitoes,  that  If  ndther  the  State 
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nor  tbe  dty  of  Rochester  could  legally  close 
this  street,  without  making  compensation  to 
the  abutting  owners  tbe  defendant  Railroad 
Company  acquired  no  right  to  erect  its  stnic- 
tures  in  such  abandoned  or  discontinued  street. 
Sutton  T.  Fitsom,  19  Pick.  147.  SI  Am.  Dec 
138.  And  If  the  street  has  not  been  legally 
discontinued,  then  the  right  of  the  Railroad 
Company  la  still  limited  as  it  was  when  it  was 
first  acquired,  and  Is  subject  to  the  rights  of 
the  plamtiff  in  respect  to  the  easements,  and 
the  rights  of  the  general  public  in  respect  to 
timvn  and  passage.  When.  Uierefore.  tbe  de- 
fendant placed  the  stmctores  complained  of  In 
tbe  street.  It  violated  the  rights  of  the  plaintiff 
In  a  much  more  marked  manner  than  was  done 
by  the  elevated  railroad  companies  in  tbe 
Abendroth  and  Eane  Caset.  svpra.  and  for 
which  this  court  held  them  liable  in  damages. 
Since  examining  this  case,  and  writing  tbe 
views  and  the  conclusion  above  expresKd,  I 
have  had  an  opportunity  of  perusing  the  very 
able  and  interesting  opinion  of  Judge  Andrews 
in  the  case  of  inning  v.  Hew  York,  L.  dt.W. 
R.  Co.  (N.  Y.)  (recently  decided,  but  not  yet  in 
the  State  Reports).  Tbe  facts  io  that  case  were 
briefiy  these:  The  defendant  road  was  located 
upon  Water  Street  in  tbe  city  of  Bufolo. 
Plaintiff's  building  was  located  upon  premises 
fronting  and  abutting  said  street.  Upon  ihe 
east  of  plaintiff's  premises  was  Commercial 
Street,  and  upon  tne  west  was  Maiden  Lane 
Street.  The  municipal  authorities  of  the  city 
of  Buffalo  authorized  the  defendant  in  that 
case  to  raise  the  grade  of  Water  Street  some 
five  or  six  feet  in  nont  of  plaintiff's  premises, 
and  extending  beyond  the  croaslns  of  Commer- 
cial StreeL  and  leaving  a  strip  of  some  nine 
feet  in  width  along'  tiie  north  dde  of  Water 
Street  for  a  wagon-way  and  a  strip  fourteen 
feet  wide  for  a  sidewalk  at  the  former  grade. 
The  raised  grade  was  twenty  four  feet  wide, 
and  was  supported  by  stone  walls,  and  was 
paved  and  used  as  a  street  when  that  action 
was  commenced.  Tbe  learned  jndge  in  his 
opinion  reviewed  the  cases  bearing  upon  this 
subject,  and  distinguished  it  from  the  case  of 
m>be*  V.  Rome.  W.  d  0.  R.  Co.,  13I  N.  Y.  505, 
8L.  R.  A.  458,  upon  which  tlie  cli  ft-iul.iot  In 
that  case  sought  to  sustain  tlic  (Ufense;  and 
held  that  the  raising  of  the  grade  of  the  street 
in  that  manner,  even  under  tlw.UcflBaa)«C4h9 
autborities  of  the  city  ot  Bufl8la.  ww»Tki]a< 
tlon  of  the  phiintiff's  rights  of  access,  though 
the  plaintiff  bad  no  title  to  the  land  within  the 
lines  of  tbe  street;  and  that  tlie  defendant  was 
liable  for  the  damages  plaintiff  liad  !«ust:iiiied. 
The  case  under  condderation  is  a  much  strong- 
er case  than  the  case  cited.  In  the  case  ondei| 
condderstlon  the  obstrucUon  prevented  accMs 
to  plaintiff's  premises  with  a  team  and  vehicl^ 
In  the  case  referred  to  it  made  it  incoovenlenl 
to  approach  plaintiff's  premises  in  that  man- 
ner. We  tlunk  the  dlreciinn  uf  a  veidict  for 
tbe  defendant  was  error,  and  that  the  question 
of  plaintlfl's  damages  sboaM  lian  bew  s^ 
mitted  to  the  jury. 

Thejwigment  «AouM  be  reeerted,  and  a  new 
trial  granted,  with  costs  to  abide  event: 

Alt  concur  except  Bradlegr  and  H»l|^t* 
•V.,  notritting.  t 

as 
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P.  W.  TURNER,  ^ppf., 
«. 

TOWN  OF  HEBRON. 
I  (  Coon  ..) 

-!• .  nuB-onorganiced  public  eaimot  mo- 
tfpixH.tbm  rtght  of  in  a  pood  either 

I  BiAnt  or  bf  mesDrtptkm,  even  U  each  ladi- 
Tidaal  member  of  witdi  public  acquires  Uie  rlitbt. 

3.  The  ri^ht  to  take  Hah  In  any  water 
whioh  1«  not  atarvigraU*.  altbougrfa  it  be- 
longs prima  ^cle  to  the  owoer  of  the  soil,  fol- 
lows the  ownereblp  of  the  water  it  that  le  sepa- 
rated from  the  owaerBhlp  of  tbe  solL 

8i  TlieeKelnalTeric;lkttoflBhla»poiid 
may  be  gained  by  one  wbo  ezcrades 
all  others  from  flsblog'  therein  without  his 
permlssioD  during  the  whole  period  of  the  Statute 
of  Limitations,  altbouKb  from  time  Immemorial 
all  members  of  tiieuaorganlnd  publlo  had  Osfaed 
tbfveln  as  a  matter  of  right  and  a  part  of  the  soil 
under  the  pond  belongs  to  a  town  and  the  title  to 

'  another  part  has  bem  lost  m- abandoned. 

(October  »,  lfl9L) 

APPEAL  by  a  landowner  from  a  judfnnent 
of  tbe  Superior  Court  for  Tolland  County 
dtsmisslniF  bis  application  for  relief  fnnn  tbe 
action  of  tbe  setectmeD  of  tbe  Town  of  Hebron 
in  l^log  out  a  pabUc  highway  acnwlifs  land. 
Eet^ited. 


The  facts  are  stated  in  the  opiolon. 

Me$trg.  Solomon  Loom  and  Oharlas  B» 
Perkins*  for  appellaot: 

It  appears  from  tbe  report  of  tbe  committee 
that  Mr.  Turner  owned  tbe  land  all  anmnd 
tbe  pond  more  than  fifteen  years,  when  tbe 
selectmen  laid  out  this  road.  The  pood  aad 
tbe  land  around  and  under  it  were  bis  in  taet 
for  all  purposes,  and  while  the  committee  bold 
be  bad  no  title  to  any  but  a  small  portion  of 
the  land  under  tbe  pond,  tbe  report  shows 
upon  its  face  that  be  bad  acquired  all  tbe  land 
xuder  the  pond. 

Bidffwap  T.  l^idloa,  68  Ind.  248;  EoMUrn  R 
Co.  T.  Allen.  185  Mass.  18;  Tt{fU  t.  Ckarlm- 
totrm,  117  Mass.  401,  and  authorities  died. 

Mr.  Turner  owned  the  land  to  low-water 
Hoe  before  he  raised  the  pond  for  the  purposea 
of  pondage  and  flowa^.  Tbe  raisioK  of  tbe 
pond  increased  its  size  fifty-fire  acres.  On 
tliis  new  ground  fisli  put  into  tbe  pood  by  Hr. 
Turner  would  breed  and  feed.  No  one  has  a 
right  to  fish  on  that  land  but  Hr.  Turoer. 

Hardin  v.  Jordan,  140  U.  S.  871,  86  L.  ed. 
428. 

Tiiere  is  not,  and  cannot  he,  any  such  entity 
as  "an  unorganized  public, "outside  of  the  State 
or  its  subordinate  represeolatives,  which  can 
hold  and  own  rights  to  fish,  or  anything  dae. 

Waabbi  Easem.  p.  118;  Rogen  v.  Bremtom. 
I..  R.  10  Q.  B.  M-aO;  Aog.  Watettooraea, 


Mora— JVssofjptlwe  rtpftts  ofiUhtry. 

TlMMJsaoomnionflgliton behalf  oftbe publlo 
to  Hall  In  public  navigable  vsteta  such  as  the  sea 
and  Ita  smw  and  rivers  where  the  tide  ebbs  and 
flows.  Warren  v.  Ifathews,  t  Hod.  7^  Com. 
Cbarinton,  1  Pick.  160,  U  Am.  Deo.  161;  Royal 
Tlsberleaof  tbeBanne.  Oavlea.  Mil;  Halcolnsoo  v. 
0*Dea.  lOH.  L.  OftS.  sea;  Iat  Klsg.  »  Dar.  TOi 
Wooley  V.  Campbell,  87  N.  J.  L.  US;  Browne  t. 
Kenoedy.  &  Uarr.  *  J.  SB,  9  Am.  Dec  NB;  Preble  v. 
Brown,  47  He.  28*;  Lakeman  v.  Bumluun,  7  Qrar. 
4«);OouKh  T.  Bill,  21 N.  J.  U  ISO;  CoUins  T.  Benburr, 
8  Ired.  L.  KH.  88  Am.  Dec.  722;  Bickel  v.  Polk,  « 
Harr.  (Del.)  a»:  Uurphy  v.  Ryan,  2  Ir.  C.  I*  14& 

l%is  right  extends  to  the  taktog  of  shell  flsfa. 
Peck  T.  bockwood;  fi  Day.  m  Martin  v.  Waddell.  41 
U.  B.  »  Pet.  an.  10  X..  ed.  100*;  Parker  v.  Cutler  M. 
On.  ao  He^  aiB,  n  Am.  Deo.  SS;  Bagntt  v.  Orr,  S  Bos. 
*  P.  41%  Paul  V,  HazeUon.  87  N.  J.  L.  106;  Moulton 
V.  Libbey.Sr  He.  4X1,  IB  Am.  Dec  &7:  Weston 
Sampaim, 6 Ousta.  847.  64Am.  Deo.  7M;  Proctorr. 
Wells,  MS  Haas,  m 

This  being  so,  of  ooursea  right  on  the  part  of  tbe 
public  to  prescribe  a  fishery  in  public  waters  would 
be  valueless  and  cannot  be  said  to  exist. 

In  regard  to  a  right  of  common  of  fishery  In 
pobUe  waters  as  appurtenant  to  au  estate.  It  has 
been  heldsot-  to  exist,  the  court  suting  titat  It 
would  be  oselcsB,' the  mine  as  preanlbing  fbr'a 
right  of -ootilnon  appurtenant  in  the  Idng^  high- 
way. Ward  CroHwell.  Wlllee,  Ml. 
.  But  Utht  right  ha«  been  onoa  acqatrsd  by  pr». 
aortptloo  to  a  several  fishery  In  narigaUe  water  la 
nay  pan  as  appurtenant  to  the  owaer*s  estate. 
Rogers  v.  Allen,  1  Campb.  SOL 

ItiicatsHlsbedby  the  werwbelming  weight  of 
autifbrfty  tliatanfndlflduai  may  estabUsb  a  pi«- 
BGriptlvo  right  to  an  exclusive  fishert  in  public 


navlgatrie  waters  Hale,  De  Jure  Haris,  cbt^  K 
found  iD  Uargrave.  I«w  Tracts,  p.  18;  also  tn  note 
to Hather  V.  Chapman,  lOOono.  Ml,  U  Am.  Bcp> 
SB;  (Mord  v.  BiebardKm.  4  T.  B.  W;  Garter  v. 
Horoot;  i  Burr.  tM;  OouM  v.  James,  6  Oow. 
Brookhavea  v.  Strong.  60  N.  T.  88:  Jaokaon  v. 
Lewts,  Oievea,  L.  29V;  (Aalker  V.  Dkdiioaoa,  1  OOQik 
SHE,  6  Am.  Dee.  OO:  Bogen  V.  Jones,  1  Wend,  m, » 
Am.  Decu  tfB. 

AltbooghlnPnivRrlnuiiatteiseaB  hoao  pn- 
sortptive  right  oClslMry  hi  nsvlgBMewBlnr.  Ttai- 
icura  FUu  Oo.  T.  Carter.  C  Pa.  86, 100  Am.  Dec. 

eei. 

An  adverse  and  exdualve  use  to  lodlnwDBSbls  t» 

the  acquisition  of  several  right  of  1laberr>  Day  r. 
Day,  4  Hd.  270;  Delaware  It  H.  B.  Cou  v.  Stump,  6 
0111  *  J.  479;  Houlton  v.  LIbbey,  St  Hei  IIS,  GB  Am 
Dec.  97;  Chalker  v.  Dickinson,  I  Oooo.  ISI,  •  Am. 
Dec  2601 

For  the  purpose  of  eslablMihwr  tte  presmnpMov 
of  a  grant  of  endostve  right  in  a  pobUe  Ssherj'  It 
should  appear  that  all  otbecs  bare  been  kept  oat 
by  tbeolalBaotaodhlB  gimntois.  OoUtn  v.  Beo- 
bury,  S  Ired.  U  lU,  42  Am.  Dec.  Ui. 

A  several  IMicry  tai  a  tide  river  tbe  watnrsor 
which  have  pecmanently  receded  from  one  ehannal 
and  flow  Id  another,  oanooC  be  followed  from  the 
old  to  the  new  ohaooeL  Ckrlysle  v.  Graham,  H. 
4  Kxoh.  861. 

If  one  dalms  a  preeoriptlve  right  ot  tHhhig  la 
navigable  waten  be  has  the  harden  of  ahowtaic  It. 
FlbmltMr<s  CMC.  1  Hod.  106. 

To  prove  a  preeoflptlva  tight  «C  Sshery  oM  tt> 
oanaes  on  the  eouftnllB  granted  brownas  of  tfeo 
light  to  oonaideratten  cC  oertaJn  rents  to  Afe  hi  Ofr 
lOMc  th  4U0  are  evideooa  withow*  proof  oC  the  rents 
belDg  paid  tai  connection  with  proof  that  snA 
rents  base  besnyaid  hi  OMdsni  tlmss  or  that  the 
claimants  have  ttKrclaed  their  lighls  of  owascsU^ 
ovOT  the  fUiery.  nogois  v.  Allen,  1  Chmpb.  aOL 
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Mcrain  v.  WJudtr,  41  Covd.  88.  24; 
fianaa  t.        33  Weod.  426. 482. 

Until  within  some  twenty  years  people  used 
to  fish  aod  bunt,  shoot,  gather  aula.  etc. .  all  over 
wild  lands,  and  in  most  places  do  till  this  dajj 
bat  this  gave  do  rights  to  anyone. 

Cobb  T.  Datenport,  S&  N.  J.  L.  228,  97  Am. 
Pec  7ia 

A  right  to  fish  ia  not  an  easement,  but  a 
profit  d  prendre  which  cannot  be  obtained  by  a 
use  or  custom,  except  as  connected  with  some 
real  estate,  or,  in  technical  lanfua^,  cannot  be 
prescribed  for  in  gross,  but  only  m  a  gua  es- 
tate, except  so  far  as  it  may  be  eained  by  ad- 
Terse  posM^oB  aa  a  persmal  iiriit  by  some 
individual  or  corporation  which  is  competent 
to  bold  title  to  land. 

Ooddard,  Easem.  p.  0;  Washb.  Easem.  pp.  7, 
12S,  g  20;  Mervsin  v.  Wiueter,  41  Cono.  14; 
Waten  t.  LiUeg,  4  Pick.  145, 16  An.  Dec.S88; 
Sate  V.  PraU,  19  Pick.  191. 

There  can  be  no  such  thing  as  obtaining  a 
rl^t  of  V^fit  d  prendre  by  custom. 

Merwin  Wheeter  and  WaUr$  t.  LiUeg, 
tupra;  Oateuar^t  Oeue,  6  Ckike,  li9b;  Orim- 
^ead  V.  Marlowe,  4  T.  R.  718;  Gould,  Waters, 
%  184,  p.  m. 

A  right  of  profit  d  prendre,  like  any  otlier 
interest  in  or  concerning  real  estate,  may  be 
obtained  by  adTerse  occuiMtioo. 

Waabb.  En8em.*580-fi88:  JMMkt.  miting, 
IS  Pick.  1-4,  90  Am.  Dec.  fiS4;Qouhl.Waten, 
%  189,  p^  883,  MtXtf  0. 

When  Mr.  Turner  purchased  all  the  laikis 


around  the  pond  be  posled  notices  forbidding 
all  persons  fislilog  in  tbe  same,  and  on  one  oc- 
casiOD  he  drove  a  party  with  fwce  and  arms 
from  the  pond  whom  he  fooad  fehing  there. 
He  sought  to  preveBt  all  pawns  fltftiug  in  tbe 
pood  without  lem^  anddidao  Mfaraa  Itwss 
within  his  power. 

Such  eonduct  lias  been  held  to  give  socb  an 
oocopier  au  exelusiTe  right  to  fish  in  navigable 
waters. 

Washb.  Eaaem.  *926,  citing  many  authori- 
ties; CfiaUcer  t.  I)iektn»on,l  Coon.  882-884,  6 
Am.  Dec.  aSO;  Qould,  Waters,  g  180;  Aug. 
Watercourses,  ^  6Sa,  Mte  2. 

The  owDership  in  the  waters,  and  the  lands 
under  tbe  waters,  of  ponds  not  navigable,  be* 
long  to  the  adjoining  proprietors. 

an»''A  T.  Iioehe$ter,  92  N.  T.  468,  44  Am. 
Rep.  898;  Ue^rd  v.  Ten  ^ek,  86  Barb.  lOS; 
Cobb  V.  DavenpoH,  88  N.  J.  K  238,  97  Am. 
Dec.  718;  Gould,  Waters.  §  80  <<  Civte  v. 
FUher,  8  West.  Sepw  121, 06  Midi.  48;  State  v. 
BoberU,  69  N.  H.  280.  47  Am.  Rep.  199: 
Bodget  t.  WiUiamt,  96  N.  C.  881.  S9  Am.  Rep. 
^2;  Britttno  t.  Oormiean,  L.  R.  8  App.  Cas. 
641;  Bidgway  v.  Ludlow,  68  Ind.  24H:  Hardin 
T.  Jordan,  140  U.  S.  871,  86  L.  ed.  428. 

Menrt.  John  B.  Bnek.  Arthur  F.  Egr> 
flestoB  and  Charles  Phelpa.  for  appellee: 

Turner's  deeds  would  not  give  htm  any 
rights  beyond  the  edge  of  tbe  water,  for  tbe 
reason  that  deeds  of  land  bounding  on  llie 
sbm  of  an  inluid  lalte  or  pond  carry  Utia 
only  to  the  shore. 


in  pHvote  water*. 
A  enstom  on  the  part  of  tbe  puMlo  to  flab  In  pri- 
nts watecs  Is  not  a  lawful  enstom  and  eamot 
aatabUA  the  right  to  doack  Watei*  v.  XiUler.  4 
Ptok.  148. 18  An.  Deo.  888;  CMnstead  r.  Uarlowei  i 
T.  B.  TU. 

Tbe  ease  of  Saltasli  Ooodrnto,  L.  R.  S  C.  P.  Div. 
4SL,  Is  an  tostrootlve  one  on  the  question  of  aoquir- 
hosapreaeriptlTe  right  In  a  flsberjr  on  b^lf  of 
the  public  Xn  It  oertalu  persons  were  sued  In 
trespass  for  Interfertaur  with  platnttlTB  several 
riffht  of  fishery  and  Justllled  iiAar  olta  t>r  aettlag 
op  an  iminnnorlal  usage  on  ttopart  of  InhaWtants 
of  ttwboroa^to  which  they  belonged  t»  fish  In 
9Dcb  water  and  ololmed  that  tbe  oonrt  must  pre- 
•ame  tbe  gnot  of  a  right  for  them  to  do  so.  Tbe 
ooort.  however,  adopted  the  reaaonlng  of  Rivera  y. 
Aduns,  L.  a.  3  Bxoh.  Div.  881,  Id  whlob  there  was 
•  clatni  (rf  usage  to  take  Bre-wood;  and  of  Oaie- 
ward^  Case,  6  Gofee,  Mb;  and  Chllttm  v.  Loodoo, 
l<.fi.7Cli.I>lv.7ai,totl)e.effeot  tliat  such  a  rl^bt 
could  not  exist  by  ougtom,  prescription  or  graot, 
unless  ft  be  a  crown  grant  which  Incorporated  the 
Inliabftants;  that  such  agrant  will  not  be  presumed 
from  proof  of  nsaite  by  tbe  inhabitants,  If  suob 
presomptton  Is  hioODSlBteDt  with  the  present  or 
|M8t  state  of  things  and  cannot  be  made  If  tbere  Is 
DO  «vMotioe  of  suob  a  oorpovatioo  having  existed 
at  aaj  tbne.  It  was  also  held  that  proof  of  usage 
on  the  pari  of  tbe  Intaabltants  geoecaUy  will  not 
establish  a  right  In  tevor  of  the  owDersor  a  portle- 
ular  tmement.  This  case  was  sufaseqneittly  re- 
Teraed  in  !>.  B.  7  App.  Cas.  833,  tbe  court  Inventing 
an  iDgenlous  origin  for  tbe  custom  by  supposing 
a  Krant  to  a  corpora  Hon  In  trust  for  oertidn  per- 
sons, ttie  free  Inhabitants  of  the  ancient  tenementa 
wltbln  tbe  borough  who  were  the  persons  Maiming 
tiie  rigbt  of  Ostiery.  But  In  the  snbseqnent  case  o^ 
Tllboir  eflta,  U  K.  45  Cb.  Dlv.  «,  ttie  queetlon 
agntncnne  upanllteetMlBgnolhetiaiiittaeease 
opoa  whiotatkefldtkia«tf  aaninttoaomvonMaa 
14  L.  R  A. 


in  trust  ooutd  be  rested,  the  court  practically  fol- 
lows tbe  ruling  of  the  eoaimon  pleas  deeiskm  io  the 
atKkveaaae  and  bold  tluU  ttM  rlgfat  of  flAvy  oooM 
not  be  claimed  by  aresodption  on  behalf  of  a  large 

and  hideflnUie  olasa.  snob  aa  ''owners  and  occupi- 
ers." 

Tbe  ordinary  oommon  of  piscary  In  private 
waters  was  well  eatabUsbed  at  common  law  and  the 
same  rulea  with  regard  to  prescription  svpUed  to 
It  as  to  other  rights  in  oommon. 

There  appears  to  be  no  doubt  of  the  right  of  an 
individual  to  acquire  by  prescrlptloo  rlgbts  of  fl»b- 
ery  in  private  waters.  Itelvln  T.  Vtaltlog,  lOPlok. 
8M.aO  An.Deo.eC4.I8Pleh.lML 

JwdffeSbaiawood  qusBtlosed  wfcetber  the  right 
oonld  be  presorflmd  for  when  not  pleaded  In  a  <ftt 
estate,  but  tn  a  man  and  Us  anoestoi«,sbatlOff  that 
that  kind  of  a  osage  for  twenty-one  years  or  up- 
wards which  may  be  sulRoisnt  to  raise  tbe  pre- 
Bumption  of  a  grant  of  a  mere  easement,  will  not 
support  a  claim  for  an  interest  In  the  land  iLwlf  or 
Its  profits,  and  held  that  at  all  events  the  evidence 
hi  that  case  was  not  sofBclait  to  establish  a  rl^t 
of  flshery  in  gross.  Tlnioum  VMi.  cow  T.  Garter,  SI 
Pa.  S8, 100  Am.  Deo.  WT. 

Tbe  oourt  also  raised  tte  same  question  in  He 
Farttn  V.  Ksex  Oo.i  Ht  Oosb.  m,  and  heM  that  at  all 
events  olatanaot  must  prove  satlsfaotorlly  an  actaa), 
exelnatve  poseeeslon  of  tbe  fisbory  advene  to  the 
right  of  the  ilpantau  owner,  against  Ms  Interest. 
uninterrupCedanAoaatlniiouatoras  least  twenty 
years. 

But  in  analogy  with  other  rights  of  profit  in  land 
1^  would  seem  tliatartgbtof  ftibery  might  be  pre- 
sci1l>ed  for  in  gross.  Bee  no(4  to  Hsber  v.  Pair, 
(\nlf.  SO. 

Whoever  olatma  the  rii^t  to  fish  In'  private 
waters  has  the  bnvamoCsbowlng  tbe  foundation 
of  so^T^bt.  m«iraM«fl8  Oase,  1  Mad.  iQk 

t  ■  H.P.Pj 
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Aug.  WBletaHinM,5Uied.  p.41;irSUi  w 
WMen  Mfy.  Ch.  t.  amitk,  M  Good.  463;  hat- 
ertnan  t.  Jikiuim,  18 Pick.  381;  Pairu  v.  Wood, 
108  Mi».  IW;  gteteiuir  t.  Pftflto*.  88  Vt.  2M, 
360;  8late  t.  &i7manb»i,  ft  N.  U.  461;  BradUu 
T.  ii^.  1»  Me.  201,  29  Am.  Dec.  501;  Raihom 
T.  SUnton,  10  He.  394.  388,  8S  Am.  Dec.  S38; 
Mantur  t.  BIcte,  <B  Me.  S8;  Wood  t.  JTiiUtv, 
80  Me.  47,  M;  Cbnaf  Oomrt.  r.  Aopfo.  SWeod. 
446;  WhteUir  t.  Sftt'no/a,  M  K.  T.  878;  Oou^ 
erneur  v.  National  lee  <  'o.  36  Abb.  N.  C.  876; 

T.  Btarr,  4  HUl,  883;  ftn^an  t.  ^r- 
rw,  18  Barb.  306;  9mm  v.  Boehetter,  03  N.T. 
463,  44  Am.  Rep.  308;  Champtain  A  8t,  L.  R. 
Co.  V.  Vakntine,  10  Bsrb.  464:  8  Waibb.  Real 
FK>p.  5th  «d.  S  47.  n.  448;  Oould.  Waters,  308, 
and  cases  there  dted. 

In  IndiaoB  and  Michigan  there  are  two  or 
Uiree  cases  which  make  no  distiocUoo  between 
uDOBTlgable  streams  and  fDland  ponds  and 
lakes,  in  reference  to  deeds  bouadiag  on  the 
shore,  hut  these  decisions  are  not  in  accord 
with  the  current  of  authorities  on  this  oues- 
tton. 

Ane.  Watercoarsea,  6th  ed.  48;  Statt  t.  Oil' 
wanton,  B  N.  H.  461. 

A  highway  may  be  laid  oat  even  for  pleas- 
ure driving. 

Brgan  v.  Dranford.  50  Conn.  364;  Bimnmm 
T.  2/aiiatH.  11  Allen,  580;  South  v.  Moehetter, 
98M.  Y,  478,44Am.Rep.  898. 

Andrttwa*  Ch.  J.,  delivered  the  opinion  of 

the  court: 

On  the  leth  day  of  May,  1888,  Ihe  select- 
men of  the  Town  of  Hebron  laid  out  apublic 
highway  in  Uiat  town  over  the  hmd  of  Phlneas 
W.  Turner,  which  lay-out  was  accepted  by  the 
town  at  a  town  meeUw  kolden  on  the  6th 
day  of  Juoe  following.  On  the  3d  day  of  July 
Mr.  Turner  made  application  for  relief  in  the 
'  nature  of  an  abpesl  from  tbe  doings  of  the  se- 
lectmen in  laTini;  out  said  highwar  to  the  Su- 
perior Court  in  Tolland  County,  alleging  as  a 
reason  for  said  application  that  the  said  high- 
way was  not  of  comrann  convenience  and 
necessity.  In  the  superior  court  a  committee 
was  appointed  pursuant  to  the  Statute  (Gen. 
Slat,  g'3701)  to  hear  and  determine  said  appli- 
cation, and  to  make  report  tbereoo.  The  com 
mittee  beard  the  parties,  and  made  their  report 
tothe  court.  Mr.  Turner  remonstrated  against 
the  acceptance  of  the  report,  but  the  court  over- 
ruled the  remonstrance,  aroepted  the  report, 
and  dismissed  the  application  of  Mr.  l^imer, 
with  costs.  From  that  judgment  he  now  ap- 
peals to  this  court,  and  assigns  Tarious  r^tsons 
of  appeal. 

Tbe  statute  above  cited  provides  that,  "if 
sakl  committee  shall  find  that  the  bizhway  Is 
not  a  common  ooDTCBteBce  nod  nsceiBi^.  .  .  . 
said  court  ahall  set  aside  audi  lay-out  Ibereof ; 
but  if  they  shall  find  that  sodi  highway  U  of 
common  convenience  and  oeoesnty  ...  the 
nplication  shall  be  dismissed,  with  costs." 
IliesBid  committee,  aftir  setting  forth  tbe  facts 
at  some  length,  concluded  tneir  report  fn 
these  words:  "These  are  the  essential  facts  In 
the  case:  and  if  on  tbew  facts  the  law  is  so  Uiat 
all  members  of  tbe  uoorgaoized  public  have 
the  fl|^t  ••  agalQit  tb«  plaintiff  to  dsb  In  North 
Pond,  «xcept  the  pact  owned  by  the  plaintiff  as 
aforesaid,  then  tba  commltlM  an  of  i^nloa 
UUR  A. 


and  find  that  Hie  lald-ont  iray  b  of  eommon 
convenience  and  aeoesshy;  but  if  ontbeiefscb 
the  law  Is  otllerw{•^  thm  the  committee  sre 
of  oplnioo  and  find  that  Uie  Ud-oat  wm  Is  not 
of  common  convenience  and  necessity. 

Tbe  only  question  we  purpose  to  consider  li 
wbeUierw  not  the  law  Is  so  on  tbe  facusisted 
that  all  members  of  the  nnormnlzed  pabUc 
have  tbe  right,  as  walost  Mr.  Turner,  lofidi 
in  said  pond.  NofuS  Fond  la  a  natural  pood, 
situated  in  the  towaaof  Hebron  and  Lebsnoo. 
By  deeds  which  were  confirmed  by  tbe  Coiooitl 
Legislature  the  title  to  said  pond  and  the  nil 
beneath  ft  become  vested  in  the  proprielore  of 
said  towns,— mucdi  the  larger  part  hi  tbe 
proprietots  of  the  town  of  Lebanon.  Thh 
part,  by  sundry  ooav^yancea,  came  to  AUgsil 
Boaworth  in  Uie  year  1778.  Tberetonore^ 
ord  on  tbe  town  records  or  probate  records  or 
other  record  that  the  title  to  said  tend  ever 
passed  from  said  Abigail;  and  so  the  commit 
tee  find  that  the  title  to  said  laod*"nera  passed 
from  said  Abigail  Bosworth  to  any  party  or 

Krtles,  bot  tiie  same  has  becoow  lost  and  abn- 
ned.^  Of  that  part  which  once  bdooged  to 
the  proprietors  of  Hebron  a  portion  has  come 
to  and  now  belongs  to  Mr.  Turner,  and  the  re- 
nulndtt,  so  far  as  the  records  disdoee  the  title, 
still  belongs  to  that  town.  In  1865  the  pbdn 
tiff  became  the  owner  of  all  tbe  land  sunound- 
lag  the  pond.  Be  raised  tbe  dam  at  the  out 
let  so  much  that  be  thereby  raised  tbe  walerof 
the  pond  seven  and  a  half  feet.  Tbe  preseat 
area  of  the  pond  is  188  acres,  of  whicn  not* 
than  one  fourth  is  caused  by  such  raisiog  of 
its  waters.  The  plaintiff  applied  the  wster  of 
the  pood  to  manufacturing,  in  whiob  he  em- 
fiova  laO  persons.  Prior  to  tlw  time  when  the 
plaintiff  so  became  owner,  and  "from  timelm- 
monorial,  all  members  of  Ihe  great  uuMgasiaed 

fiubllc,  both  near  the  pond  and  remote  froai 
t,  whenever  and  wherever  disposed  so  to  do, 
flshed  in  North  Fond  as  a  matter  of  ri^t  st 
all  seasons  of  the  year;  In  boats  during  tbe 
spring,  summer  ana  fall,  and  throogh  the  Ice 
during  the  winter.  This  was  done  without 
objection  from  any  source  whatever  down  to 
the  time  when  the  plaiuiiff  bought  all  thelaod 
adjoining  the  pond."  "Wbui  the  plaintiffbe- 
came  the  owner  of  all  the  land  aurtounding 
and  adjoining  the  pond,  he  posted  notioes  for- 
bidding all  persons  flshtng  in  the  same,  and  on 
one  occasion  he  drove  a  party  with  fbroe  sed 
arms  from  the  pond,  whom  be  found  flsbiag 
there.  He  sought  to  prevent  all  persons  tA- 
ing  In  the  pona  without  his  leave,  and  did  so 
as  far  as  it  was  in  his  power."  "At  one  time 
he  spent  the  sum  of  one  hundred  dollara  itock- 
iog  the  pond  with  fish.  His  objection  to  flsh 
ing  was  not  on  account  of  the  value  of  the  flfta. 
tor  be  freely  gave  pennlsskm  to  flsh  wheosfcr 
requested,  but  through  fear  that  tiw  pnUie 
misbl  acqofre  the  right  by  fwescriptloB  to  flsk 
there."  These  facts,  while  tb«y  may  not  be 
sufficient  to  show  that  tbe  plaintiff^  has  sc- 

3nlred  title  to  the  soil  under  the  original  oood. 
0  st^ow  that  be  has  acquired  the  riget  to 
keep  that  soil  covered  with  water.  Tbe  ess^ 
ment  of  flowing  he  owns,  and  so  be  owns  the 
water.  Mm  Biter  Woolen  Mt^.  Oo.  v.  Smitk. 
84Cono.463.  These  facts  dso  ibow  that  the 
plalnllff  as  sadi  owner  of  tin  water  and  ef  the 
M  snnonndtng  ttan  iratsr  had  been  fsraon 
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than  tweoty  yean  in  the  aclual,  exchuive,  and 
uninterruptea  poueasioii  aodoccupaUoD  of  the 
right  of  uUsg  Id  the  entire  pond«  claimiDg  it 
aa  trfa  owo,  aod  keeping  all  oiheia  awaj. 
Tbere  Is  no  evideace  that  since  1865  any  per* 
son  wbatever  has  luoceeded  in  flsbfai^  io  that 
pond,  except  be  did  ft  by  the  permmion  of 
the  plaiDtifF.  Whoever  has  attempted  to  fish 
there  without  such  permisBioD  hw  beea  driven 
away. 

By  the  action  of  the  Colonial  Legislature  in 
oonfiradDg  tbe  title  deeds  of  tbe  land  under 
aod  arouMl  North  Fond,  no  public  or  oommon 
right  of  flshisg  therein  remained,  if  sach  a 
riKht  bad  ever  existed.  Smith  v.  Miller,  5 
Mvon,  191;  Adamar.Peaae,  2  Com.  4Si.  Nor 
could  the  noorganlzed  public,  aa  such,  acquire 
the  right  of  fishing  there,  either  by  gcant  ok 
prescnption.  A  deed  or  devlM  to  tbe  unor* 
Kaaizea  public  by  that  name  wouM  be  void 
for  uDcertaioty;  and  there  can  be  no  preacrip- 
tloQ  where  there  can  be  no  grant.  Merwin  v. 
Wheder,  41  Conn.  S8;  PearmU  v.  Pott,  iS3 
Wend.  425;  Wasbb.  Eaaem.  119;  Bogen  t. 
MrenUm.  10  Q.  B.  S&-40.  . 

DoubtlesB  any  member  or  each  member  of 
tbe  onorganiKea  public  might  obtain  tbe  right 
of  ishltig  in  that  pond  ia  either  ot  tbe  ways 
mentioned.  There,  is  no  suggest  ton  of  any 
gnat. .  Tbe  right  which  the  committee  &ay 
was  exercised  by  all  tbe  members  of  the  great 
UBoraanized  public  was  "to  fish  in  the  pond 
at  allseasoDs  of  the  year;  in  boats  during  the 
spring,  summer  and  fall,  and  trough  the  ice 
during  the  wintex."  If  (be  right  so  exercised 
bad  been  completely  acquired  by  long  use,  it 
would  be  a  r^bt  in  tbe  nature  of  a  profit  d 
prtniiri  in  alieao  »oto,  and  must  have  belonged 
to  each  member  in  gross.  The  facts  showed 
tbe  risbt  was  not  exercised  as  appurteoaot  toa 
f  leeboM,  Bucb  a  right  is  a  men  personal  ooe. 
It  cannot  be  asrignea,  aod  it  does  not  descend 
to  heirs.  We  are  not,  however,  Intoested  so 
much  to  discuss  what  right  of  fishing  fn  North 
Pond  the  unorgsnized  public  may  have  bad  in 
1805  as  to  ascertain  what  right  of  fishing  in 
that  pond  Mr.  Turner  did  inTsct  bavein  1886. 
Prima  facie,  the  right  to  tske  flsb  in  any  wa- 
ter, otiier  than  navigaUe  rivers,  helongs  to  tbe 
owners  of  the  soil  over  whldi  the  water  flows. 
This  is  because  in  ordinarv  cases  tbe  owoer- 
ah^  of  the  soli  carries  with  it  the  ownership  of 
the  water.  But  the  ownership  of  the  water 
may  be  separated  from  tbe  ownership  of  tbe 
scriC  and  where  this  isdone  the  right  or  fishing 


goes  with  the  ownership  ot  the  water.  Tbe 
law  issrated  in  Co.  litt.  4>ft:,  "If  a  man  be  seised 
of  a  river,  and  iQr  deed  do'srant  Mention  pis- 
eariam  in  tbe  same,  and  maketh  lively  of  seiedn 
secundum  formdm  eharia,  the  soil  doth  not 
pass,  nor  toe  water,  for  the  grantor  may  take 
walcr  tlicrc,  and,  if  tlie  river 'becomeft  dry,  lie 
may  take  the  beiitflt  of  the  soil,  for  tliiie 
piisselh  to  llie  granlt?*;  but  a  parlicnhr  rigbt, 
and  the  livery,  being  made  secuinduin  ft/rnnnii. 
ckai-tiv,  CiiQuot  enlarge  the  grant.  For  ihe 
same  reasoo,  If  a  man  graot  aquQm  tuam,  the 
soil  shall  not  pass,  but  the  olscuy  within  the 
wnler  passflh  therewith."  See  iilso  Com.  Die. 
Qi-ttiit,  E.  5;  Jarkxaii  V.  Uaixdad,  5  Cow,  216. 
TV  Leiiever  the  ownerslii[)  of  water  ia  in  one 
person  and  the  nwnei&bip  of  llie  soil  under  the 
water  ia  in  another,  tbe  right  qC  fittliiug  in  tbo 
water  bdonsa  to  the  foftiwb  £iwb«,OTraiB  that 
element  hi  whicb  alon?  tbeflAcfui  e«lst,  Mr. 
Turner,  being  the  oyi\icv ptp^^jfj^Ql^sffti, 
Fond,  was  tbe  owner  of  ibei^it  m  flshing 
therein,    Co.  Lilt.  5&, 

A  several  or  exclusive  right  of  fishing  in  tbe 
estate  of  another  may  also  be  gained  by  aa  ad- 
verse, unlnterri»)ted,  and  exclusive  use  and  en- 
joyment of  it  ror  toe  period  required  by  the 
Statute  of  limitations.  2  Wasbb,  RcfQ  Prop. 
4th  ed.  866i  Tinicum  Fish.  Co,  v.  Cartor,  61 
Pa.  21, 100  Am.  Dec.  597.  Id  9uch  case  tbe 
one  so  using  it  acqutzes  title  to  the  right  of 
fishing  against  all  the  world  (Citalier  v.  Dick' 
in»ou,\  CoQD.  382, 6  Am.  Dec  2m;  Okvrch  v. 
Meeker,  84  Cona  421;  PrAie  v.  Broion,  47  Me. 
284;  3  Kent,  Com.  48);  and  can  maintain  trespass 
against  anyone,  even  tbe  owner  of  tbe  soil,  for 
taking  tbe  fish.  A(htim  v.  Pease,  3  Conn,  481; 
ifmrtA  V.  Ktmp,  A  .Mod.  1S7,  3  Sstlk.  637:  llul- 
foniv.  Beuley,  18  (J.  H.  4it>;  CoUinit  v.  Ben'ninj. 
5  Ired.  L.  118,  42  Am.  Dec.  155;  I)e(aicare  <t- 
H.  B.  Go.  V.  iitvmp,  8  Gill  &  J.  470;  I'hippa 
V.  ^tale,  Sa  Hd.  380,  «6  Am,  Dec  651 

Whether  we  regard  tbe  plaintifil  as  the  own- 
er of  the  water  of  North  Pond,  and  so  the  sole 
owner  .of  the  rigbt  of  fishing  therein,  or  h9 
having  acquired  the  exchisive  rigbt  to  ^ah 
there  by  adverse  use,  we  ore  cleacly  of  tbe 
opiokHi  that  as  against  him  no  member  of  the 
UDOMuiized  pnblio  has  the  right  to  fish  In  that 
pood"  It  follows  from  this  that  the  report  of 
the  committee  finds  said  highway  not  to  be  of 
common  convenience  and  necessity. 

There  ii  error  in  the  judgment  €$  the  ^perior 
Oottrt. 

Tbe  other  Judges  concurred. 


NOKTH  CAROLINA  SUPREME  COURT. 


Wlllism  H.  BNEEDEN,  Appt., 

V. 

George  HARRISB  et  at. 

(  N.  a  .) 

1*  'MmrtHy  wigotng  the  uanal  nndertark* 
iug  required  in  arreat  and  ball  at 


Nora.— For  noUt  on  action  for  malkioug  prose- 
outk>D,  iaoIndlDff  the  question  of  tbe  tennlnation 
of  tke  mallcdous  proceeding  before  aotbm,  see  Pope 
V.  Ponook  (Ohloj  1 1..  B.  A.  W;  Aatoliff  v.  June 
ailoh.)10£.B.A.<n. 
ML.R.  A. 


the  request  ol  plaintiff  fn  the  action  does  not 
make  one  llabla  for  malicious  ^roseontloa  sl- 
tfaough  tbe  plaintiff  mar  be  liable  for  abuse  of 
civil  procee^i. 
8.  An  action  fbr  maMciona  abnae  of 
dvU  procoaa  in  order  to  compel  a  partr  to  do 
a  collateial  thhiff  or  to  aoeoiapllsh  an  ulterior 
purpose  mar  be  nalotalned  wttbout  aHestn^  that 
the  process  improperly  empioredls  ax  an  end. 

(Deoember  1,  Wl.) 

APPEAL  by  plaintiff  from  a  judfEment  of 
the  Superior  Court  for  New  Hanover 
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MuHTH  Oam^una  Sovhiuui  Couut. 


Dm., 


Goanty  sustaining  a  demuner  to  tbe  complahit 
In  SD  action  broagbi  to  recover  dfiaiKKes  for 
the  alleged  msHefoiu  mneeutton  of  u  action 
for  alander  of  title.  Bnemd. 

Statement  br  Davis,  ' 

The  complaiot  is  as  follows:  '  "That  daring 
the  summer  and  fall  of  18ti7  plaintiff  was  in 

rsessloo  of  a  certain  tract  of  land  or  island 
New  HanoTer  County,  in  WrightaviUe 
Sound,  near  the'  ocean,  and  known  aa  'lineed- 
en's  Hammocks,'  occupying  same  under  a 
claim  of  title  which  he  bellered  to  be  good  and 
Talid;  that  during  that  period  there  was  a  con- 
siderahle  dtacusBlon  in  the  community  about 
the  probabiHty  of  two  railroads  being  con- 
airucted  to  the  sonnd  and  It  was  understood 
that  borh  were  dedrous  of  ^ecnring  poaseraion 
of  said  property  known  aa  'SoeedeD'a  Ham- 
morks,'  the  one  the  WIlmiogtoD  Sea-Coast 
Ballioad  Company,  Intending  tt  aa  their  termi- 
nus, the  other  the  Wilmington,  Onilow  ft  East 
Caroline  Sallroad  Compaor,  Intending  to  make 
it  the  termlnos  of  a  branch  road  to  tbe  ocean 
»s  plaintiff  is  Informed  and  bellcTes,  and  state* 
for  this  reason  tbe  market  TBloe  of  Ma  prop- 
ertr  became  greatly  enbiineed.  (3)  That  de- 
fendants George  and  Julia  Harrlss  also  claim 
title  to  said  Island,  and  were  negotiating  with 
tbe  railroad  companies  to  make  sale  of  it  to 
one  of  them,  and  some  time  In  October  or 
Norember  In  that  year  entered  into  a  contract 
with  the  Wllmlngtoa,  Onslow  ft  Bast  Carolina 
Railroad  Company,  through  defendant  I>.  L. 
Russell,  who  was  largely  Interested  In  said 
road,  and  Its  Unandal  agent,  projector,  and 
manager,  to  sell  one  half  of  said  Island  to  said 
railroad  company,  or  to  trim  and  certain  other 
divers  persons  interested  with  him,  for  (25,000, 
nflf  aa  tb»  plalBtlff  has  been  Informed  1^  de> 
feudanitf  Uarrtss  and  Rnaaell,  the  aald  oontoaet 
tvouhl  have  been  executed  at  that  thne  bnt  for 
tbe  possession  of  the  proper^  by  the  plafntfff. 
<4)  But,  finding  their  bargain  blocked  by 
plalotiff's  poaseeslon,  the  defendants  George 
and  Julia  Harriss  (through  her  agent  and  hus- 
band George  Harrise)  and  D.  L.  Buasell  con- 
sulted tt^ther  aa  to  the  best  means  to  carry 
out  Uielr  commoD  object,  and  to  obtain  Imme- 
diate possession  of  the  property,  so  that  they 
might  make  a  sale  thereof;  and,  well  knowing 
there  was  no  lawful  means  of  aecompHsfalDg 
this,  they  determined  upon  and  proceeded  to 
execute  the  baae,  malicious  and  illegal  plan  of 
suing  out  a  writ  of  arrest  and  bail  undertbe 
false  and  matidona  pretense  that  plaioiiff  was 
slandnring  tbeir  tUle  to  the  property  by  claim- 
ing it  to  be  his  own,  and  of  having  hira  arrested 
and  removed  from  the  property  and  Impris- 
oned, so  that  they  might  take  poasessioa  as 
soon  aa  the  plaintiff  was  removed;  by  which 
wrongful  and  malicious  act  the  process  of  the 
court  was  abused  and  uaed  for  a  purpose  not 
•et  forth  in  tbe  afDdarlt  upon  whloi  tlie  order 
of  arrest  waa  obtained-  (5)  In  pursuance  of 
this  unlawful,  base,  and  miallcious  design  and 
purpose,  thev  uiplied  to  Henry  P.  West,  the 
other  defenaanC  and  induced  him  to  sign  a 
bond  required  by  law,  and  Uien  sued  out  be- 
fore the  clerk  a  writ  of  arreat  and  bail,  and 
had  tbe  same  placed  Id  the  sheriiTs  hands,  who 
late  in  tbe  aftenmm.  thvat  the  let  day  of  Ko- 
nmber  In  mU  ymr,  asaanlted,  anested,  and 
34  T*  a  A. 


removed  the'  plaiotiff  from  tbe  posecssloa  of 
the  property  which  be  was  quietly  enjoying, 
and  beltered.  to  be  bis  own;  and,  as  aoon  aa 
plaintiff  was  remortd,  tfce  'def^anis  took 
posaesrion  ot  and  held  the  property  until  tbey 
sold  it  to  the  Wilmington  Sen-Coast  Railroad 
Company.  (6)  That  defendants  well  knew  at 
tbe  time  they  made  said  affidavit  that  plaintiff 
was  a  very  poor  man,  and  that  do  damagts 
oould  be  obtained  from  blm,  nod  that  tbe  stale- 
menia  made  In  aald  affldavtt  that  be  was  ifan- 
dering  thrir  title  were  false,  and  that  tbe  par 
pose  and  object  la  brii^ing  this  sirit  was  not 
to  hoM  him  to  answer  a  daim  for  damsges,  bat 
that  ft  was.  In  tmth  and  in  fact,  as  above  al- 
leged, and  as  has  been  acknowledged  by  de- 
fendant George  Harriss,  for  the  express  and  de- 
liberate purpose  of  suing  out  a  writ  of  arrest 
to  obtain  immediate  posseealoo  of  the  property 
which  tbey  eonid  not  otherwise  secure,  and  in 
so  doing  they  purpoaely  U)d  deliberately  abosed 
the  proceas  of  tbe  court.  (7)  That  [daintiff 
was  removed  from  pocDcaoionas  aforesaid,  car- 
ried a  distance  of  eight  milee,  to  tbe  common 
jail  of  tbe  county,  and  then  and  there  was  In- 
caromted  and  restrained  of  bia  lUieiqr  for  a 
period  of  ten  dan.  (8)  That  i^Intiff  waa  an 
old  man  about  (Ri  years  of  age,  and  at  tbe  time 
of  his  said  imprieooment  bis  wife  was  extreme- 
ly ill  of  a  sickness  from  which  she  shortly  sf- 
terwards  died,  and  at  the  time  of  bit  impruoo- 
menl  he  fraa  dally  expecting  her  death;  and  in 
order  to  avoid  being  aeparided  from  ber,  and 
to  enable  him  to  be  present  at  ber  beddde  lo 
administer  to  her  wants,  and  also  to  avoid  ibe 
pain,  suffering,  and  dlivTaoe  of  going  to  JUl, 
fearing  tbe  111  effects  of  aose  confinement  npon 
one  so  old  and  infirm  as  himself,  add  wedl 
knowing  bis  innocence  of  any  unlawful  act, 
and  bdng  too  poor  to  give  bond,  be  applied  to 
aeveral  peraons,  through  bia  friends,  to  give 
boll  for  him,  but  eadi  of  tbe  persons  a^bed 
to  refused  his  petition.  (B)  Tbat  by  reason  of 
his  impriscmment  be  was  separ^ea  from  his 
wife,  and  unable  to  be  with  ber  in  her  last 
days,  and  was  prevented  from  attending  to  his 
ordioarr  affairs,  and  greatly  suffered  in  mfod 
and  body;  by  all  of  which  he  was  danuged 
fK.OOO.  (JO)  That  OS  aforesaid,  in  pursuance 
of  their  illegal  and  cvfl  purpose,  imnoediately 
upon  the  removal  of  the  plaintiff  frmn  the  prop- 
ertj,  tbe  defendants  took  poGsession,  broke 
open  bis  house,  removed  and  scattered  his  ef- 
fects, leveled  his  house  with  tbe  ground,  shot 
and  destroyed  his  hogs  sod  poultry,'  and  com- 
mitted other  acts  of  violence,  abase,  and  qnU- 
ation,  thereby  showiog  their  111  fedtngo,  and 
the  malice  InnueDdng  the  defendants  towards 
the  i^aintlff;  by  all  o$  which  acts  of  violence 
the  plaintiff  was  damaged  five  thousand  dol- 
lars. Wherefore  plaintiff  demands  judgment 
against  defendants  for  |6,600  damages  actually 
sustained  by  him  from  defendant^  unlawful 
act;  five  tbousand  dollora  punitory  damages 
for  suing  out  a  writ  contrary  to  law,  and  hav- 
ing plaintiff  arrested  and  imprisoned  upon  a 
charge  so  false,  and  with  a  puipoae  ao  wibi^ 
fuK  Illegal,  and  mallcfous;  and  foreoGta." 

The  defendants  demurred  to  the  complaint, 
and  asstgoed  several  grounds  of  demurrer,  but 
tbe  only  one  relied  npoa  in  this  court  wtt 
"that  the  complaint  does  not  allege  or  show 
upon  its  face  that  tin  ctvH  action  in  wbldi  the 
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^rarraitt  or  writ  of  arrest  was  is^ned,  wliereua- 
der  tbe  plaintiff  was  anrested  and  imprisoDed, 
has  been  flnHllj  and  legally  determined  and 
'ended  before  tbe  cDrnmeDcemeat  of  this  ac- 
tionand,  as  to  tbe  defendant  West,  upon  tfae 
addUfonal  ground  that  tbe  complaint  did  not 
«)lege  facta  suffident  to  constitiite  a  canae  of 
vcma  as  against  bim. 

Mr.  TluMaM  W.  9tnum«*  for  appel- 
lant : 

If  there  was  a  wrong  In  Issuing  the  process 
against  plaintiff,  then  there  should  and  must 
be  some  punisbment  for  the  wroDg-doer,  and 
■some  remedy  to  tbe  one  wrongec^  funilshed 
hy  tbe  law.  There  was  a  wrong— a  aimat  and 
cruel  wrong.  They  used  the  process  of  tbe 
<tnirt  to  attain  an  end  not  set  forUi  In  said 
process.  They  prostituted  the  process  of  the 
«oort  and  used  U  for  oppression:  tbeycom- 
nttted  a  fraud  i^on  the  coiut,  sucb  as  it  should 
aot  and  will  not  snbrnit  to. 

Wanter  r.  Bright,  58  HI.  86. 

The  remedy  wbicb  the  law  provides  is  an  ac- 
tion on  tbe  case  for  the  malirious  abnse  of  tbe 
process  of  the  court.  And  If  this  be  plaintiff's 
remedy,  it  is  perfectly  immaterial  whether  tbe 
writ  was  IsHQed  for  a  just  cause  of  action,  or 
whether  the  former  suit— tbe  suit  in  which  tbe 
-writ  was  aoed  out— was  l^ally  terminated, 
wbettier  It  was  dedded  in  pulniifTs  favor  or 
against  blm. 

Mager  v.  Walter,  64  Pa.  388;  Grainger  v. 
KM,  4  BIng.  N.  C.  812;  Bejfwood  v.  Coainge. 
9  Ad.  ft  El.  268;  Wells  v.  Ourney,  8  Ban.  & 
€.  760;  Blgelow,  Torts,  pp.  89.  90:  Addison, 
Torta,  %  868;  Wanser  v.  Bright,  52  III.  8S; 
Wood  T.  Orate*,  4  New  Eng.  Rep.  846,  144 
Mass.  86S,  B9  Am.  Rep.  95:  Breek  v.  Banch- 
ard,  20  N.  H.  888,  61  Am.  Dec.  328;  Bmit  t. 
Wooteu,  83  N.  C.  t88. 

Plaintiffs  complaint  sets  forth  as  bis  cause 
of  action  "  a  perversioo  of  tfae  process  of  the 
court,"  and  tiiat  It  was  used  not  "  for  the  pnr- 
poae  the  law  intended  to  effect,"  but  "it  was 
enforced  for  an  vlterlor  purpose— to  obtain 
property  by  duress  to  which  tbe  defendants 
iud  DO  right." 

Grainger  v.  SiU,  4  Blng.  N.  C.  912. 

If  this  allegation  appears  in  said  complaint. 
In  substance.  If  not  In  form,  it  Is  suffident,  and 
the  demnrrer  should  be  overruled. 

Strange  v.  Manning,  99  N.  C.  IW. 

PlaiotifT  admits  that  it  is  true  that  it  matters 
not  bow  improper  tbe  motives  are  tbat  prompt, 
or  the  objects  expected  to  be  accomplished  by 
sotng  out  tbe  writ;  if  tbe  exigency  ,of  tbe  wnt 
is  followed,  and  no  ulterior  object  is  carried 
■oat,  or  the  writ  not  used  for  some  purpose  not 
Jet  forth  In  Uie  writ,  tbe  proper  remedy  is  an 
«ctloD  of  malldous  prosecution. 

Breek  v.  Blanekard,  90  N.  H.  828,  51  Am. 
Dec  224. 

If  Boeeden  had  been  only  arrested  and  im- 
prisoned as  the  result  of  the  process,  it  would 
not  hare  mattered  bow  evil  were  the  motives 
that  Induced  bis  arrest  or  the  lesaing  of  tbe 
process,  but  tbe  remedy  would  have  Deen  an 
action  fm  malidoiis  proseeutton.  But  when  It 
was  avowedly  used  for  an  ulterior  purpose,  to 
acquire  pooaesslon  of  defendantfa  property,  it 
was  eviaently  an  abase  of  process,  anid  an  ao- 
J4  L.  R  A- 


tion  for  abuse  of  process  Is  the  proper  and  only 

remedy. 

8ee  Weito  v.  Qumey,  8  Barn,  ft  C.  769; 
Warner  t.  Bright,  62  III.  ^i" 

There  is  no  wrong  k  tbe  law  for 

which  there  is  not  some  i.  tiji  ly  provided,  and 
the  court  wilt  examine  tbe  rccord,  and  if  it  ap- 
pears therefrom  that  the  plaiotiff  has  been 
wronced,  it  will  provide  the  remedy;  and  it 
will  allow  such  amendments  lo  rliiinliff'-s  com- 

elaint  as  may  be  necessar>-  to  torrcctly  set  forth 
Is  cause  of  action. 
Strange  v.  Manning,  99  N.  C.  166. 
An  action  for  nmlldous  jirosecntion  will  not 
lie,  because  tbe  defendant  cannot  allege  want 
of  probable  cause,  or  tbat  tbe  former  suit  was 
terminated  at  tbe  time  of  tbe  commencement 
of  this  suit,  or  has  even  been  dedded  in  favor 
of  the  plaintiff.   And  tills  Is  necessary. 
1  Addison.  Torts,  p.  m 
Nor  can  an  action  for  malidonB  use  of  tbe 
process  of  the  court  be  maintained,  for  a  similar 
reason. 

Mayer  v.  Walter,  64 1^.  288. 

An  action  for  malicious  arrest  or  false  im- 
prisonmentwill  oot  lie,  because  the  defendants 
are  protected  by  the  Judicial  border  of  tbe 
court. 

1  Addison,  Torts,  p.  320. 

Mr.  Jnnlns  Davis,  for  appellees: 

In  all  actions  for  malidons  prosecution  and 
arrest  tbe  complaint  must  allege  the  final  de- 
terminatioQ  of  the  original  action  before  tbe 
commencement  of  tbe  counter-action. 

StmeU  V.  Edvearda,  30  N.  C.  617;  Johnton  r. 
Finch,  98  N.  C.  206;  barJUHd  v.  Turner,  101 
N.  C.  867. 

There  is  a  broad  distlnctltm  between  the 

malicious  use  of  tbe  process  of  tbe  court  and 
an  abuse  of  it.  In  tbe  former  case  the  remedy 
under  the  old  practice  was  case;  while  in  the 
latter  it  was  trespass. 

1  Cbitty,  Gen.  Pr.  187,  \9»,AUen  v.  Oreen- 
lee,  18  N.  C.  870;  Bogert  t.  Pitman,  47  N.  C. 
56. 

Abuse  of  process  is  the  misuse  of  the  process 
in  tbe  manner  of  its  execution;  while  in  ma- 
lldous prosecution  "the  injury,"  to  use  tbe 
language  of  Pearson,  J.,  In  Bogera  v.  Pitman, 
eupra,  "counts  in  wrongfully  suing  out  the 
process  In  consequence  whereof  the  plaintiff 
sustained  damages." 

Where  there  bas  been  abuse  of  process,  an 
action  lies  at  once  without  reference  to  the  de- 
termination of  the  original  action  in  which  tbe 
process  issued.  In  malicious  prosecution  to 
sustain  his  action  tfae  plaintiff  must  prove  want 
of  probable  cause  and  malice;  both  must  exist 
before  be  can  recover.  And  a  Judgment  passed 
against  him  in  the  original  action  is  a  conclu- 
sive estoppel  as  to  probable  cause  and  an  abso- 
lute defense  to  the  action,  however  base  or 
vindictive  may  bsve  been  the  malice  which 
prompted  It. 

Williame  v.  Woodhmae,  14  N.  C.  9B9; 
V.  Seltars,  4  Dev.  ft  B.  L.  176. 

In  all  aeUons  fbr  malidoas  proeecatlon  or 
arrest  the  final  determination  of  tbe  original 
action  must  be  pleaded  and  proved. 

Thornton  v.  Thornton,  08  N.  C.  219;  Plum- 
mer  v.  Oheen,  10  K.  0.  66;  O'Brien  t.  Barry, 
106  Mass.  800.  -  - 
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Id  BctloDS  for  abuse  of  process,  the  rule  ig 
otberwiae.  It  is  not  the  motive  or  purpose 
which  prompted  the  plaintiff  ia  suing  out  his 
writ,  that  marks  the  distinction  between  the 
two  classes,  but  the  use  to  which  tbe-writ  ilBclf 
is  put  hy  the  officer  charged  with  Its  eieculloD, 
or  the  party  suing  out. 

Grainger  v.  BxU,  4  Bing.  N.  C.  312:  flfcw*/ 
V.  ^ooten.  ^%  N.  C.  184;  Baldwin  t.  Weed,  17 
Wend.  234;  S  OreenL  Et.  6  492;  Bigelow, 
Torts.  89»  90;  AiUik  v.  Gnen&s,  IS      0.  871. 

Malice  alone  will  not  support  an  action  for 
the  abuse  of  legal  process  of  arrest.  There 
must  also  be  a  want  of  probable  cause  for  su- 
iajzit  out. 

Tucker  ?.  JTaPM,  77  N.  0.  382.  See  also 
Watkitu  T.  Saird,  6  Haas.  S06.  4  Am.  Dec 
170;  Wood  V.  Orave$,  4  New  Eng.  Kep.  346, 
144  Maaa.  865.  60  Am.  Bep.  95;  Breck  v. 
Blanehard,  32  TX.  H.  828,  61  Am.  Dec 
223. 

Id  the  cases  in  which  the  action  of  abuse  of 
process  has  been  sustained,  tbc  plaintiff  was 
compelled  in  the  original  uction  by  pressure 
brought  to  bear  upon  him  bf  the  officer  or  the 
paity  uoder  cover  of  the  writ  to  do  some  col- 
lateral act.  There  is  do  allegation  or  pretense 
whatever  that  the  plaintiH  was  asked,  or  com- 
pelled, or  that  any  effort  was  made  to  ioducc 
or  compel  him,  to  deliver  up  the  possession  of 
the  land  in  dispute,  or  to  do  any  act  whatever. 

See  Bai:field  v.  Turner,  101  N.  C.  358. 

Davis*  J.,  delivered  the  opinion  of  the 
court: 

The  substance  of  the  allegation,  as  to  defend- 
ant West,  is  that,  at  the  request  of  defendant 
Barriss,  he  signed  the  usual  underlakiug  re 

auired  in  arrest  and  hail,  and  it  ia  not  alleged 
lat  be  participated  In  the  torts  alleged,  nor 
does  it  appear  that  he  was  in  any  way  liable 
for  them  except  as  surety  on  said  aoderiaking 
which  would  be  «  fontractu,  and  the  demur- 
rer as  to  him  must  be  sustained. 

As  to  tbe  other  defendants,  the  complaiot 
clearly  and  distinctly  all^ea,  in  substance, 
that  the  plaintiff  was  In  the  quiet  and  peacea- 
ble possession  of  certain .  real  property  which 
he  believed  lo  he  his  own,  but  to  whicb  tbedo- 
fendantaalao  claimed  title;  and  ihat  the  defend- 
ants desiring  to  Ret' speedy  possession  of  the 
said  property  without  the  nsk  and  delay  at- 
tending an  action  for  tbe  recovery  of  real 

Eroperty,  conceived  and  executed  a  plan  to 
ave  the  plaintiff  removed  from  tbe  possession 
by  falsely  and  maliciouslv  suing  out  a  writ  of 
arrest  and  ball  for  alleged  slander  of  iheir  title 
and  causing  him  to  he  arrested  and  imprisoned, 
and,  while  so  removed  from  the  possession  and 
imprisoned,  they  entered  upon  the  property, 
"broke  open  his  house,  removed  and 
scattered  his  effects,  leveled  bis  house 
with  tbe  ground,  shot  and  destroyed  his 
hogft  and  poultry,  and  committed  other  acts  of 
violence,  abuse,  and  spoliation."  The  action 
of  Uarrim  v.  Sneeden,  in  which  the  plaintitT  in 
thia  action  was  taken  under  arrest  and  bail  for 
"slander  of  title,"  was  before  this  court  at  its 
September  Term,  18i^(101  N.  C.  27»),andthe 
couitsaid  it  wasquaatlonahlewheiheranaoUou 
for  alf  ndcr  of  title  was  embraced  by  the  slatatc 
on  arrest  and  hall  (Code,  g  SOOet  »eq.)i  bnt  tbe 
(•  I  not  deride  the  queitioD,  aod,  for  the 
14  L.  R  A. 


reason  presently  to  be  staled,  its  decision  lanot 

necessary  in  this  action. 

It  is  proper  to  state  that  this  court  austaiDed 
the  Judgment  of  the  court  below  in  vacating 
the  order  of  arrest,  hut  the  plaintifta  in  that 
action  (defendants  in  this),  bad  accwnplished 
their  purpose  to  get  poesrasion,  while  the  de- 
fendant in  that  action  (plaintiff  In  this),  wasln 
custody.  The  demurrer  admits,  for  the  pur- 
pose of  this  action,  that  -Bneedeo  ma  in  the 

auiet  possesion  of  tbe  land,  and  that  be  he- 
eved  it  to  be  his;  and  whether  aa  action  tot 
slander  of  title  could  bemaintahied,  or  whether 
the  true  tiUe  was  in  the  plaintiff  or  defendants, 
is  immaterial  to  the  question  now  before  the 
court,  which  is  whether  the  pUintiff  can  main- 
tain this  action  without  allegiog  tbe  final  l^il 
detonuiaation  of  tbe  action  of  uie  defendauts 
against  the  plaintiff.  In  wbich  the  warrant  or 
writ  of  arrest  was  issued  and  tbe  plaintiff  wa» 
imprisoned.  This  is  not  an  action  for  mali- 
cious prosecution  for  an  alleged  crime,  inwhicb 
it  would  he  necessary  to  allege  and  show  a  ju- 
dicial determination  of  the  proaecution  in  favor 
of  tbe  accused.  Every  good  citizen  isinterest- 
ed  in  the  suppression  of  crime,  and,  if  there  he 
probable  cause,  may  prosecute  in  the  name  of 
the  State:  and  if  tbe  accused  be  adjudged 
guilty  he  will  not  be  tieard  to  complain  of  ibe 
prosecution,  nor  can  he  maintain  an  action 
against  the  proeecuior,  whatever  may  have 
been  his  molfve.  This  Is  an  action  for  alleged 
malicious  use  and  abuse  «f  civil  noeeaa. 

But  the  counsd  for  the  defendant  aaya: 
"There  is  not  the  slightest  proof  fallegation] 
that  the  defendants  gave  the  sheriff  any  io- 
structiuns  not  enjoined  by  tbe  exigency  of  th& 
writ  which  he  had  in  his  bands,"  TbisacUonis. 
not  against  the  sheriff  for  abuse  of  the  proceaa 
in  his  hands,  but  against  the  defendants  for 
having  maliciously  and  frandnlently  auedoata 
writ  of  arrest  and  bail  for  a  purpose  fataely  al- 
leged therein,  when  tbdr  real  purpose,  acfmit- 
ted  hy  the  demurrer,  was  not  that  named  in 
the  affidavit  or  process,  but  the  ulterior  object 
to  get  speedy  possession  of  tbe  land,  uid  no  in- 
structions from  them  to  the  sheriff  were  necea- 
SHry.  They  expected  that  he,  In  the  discharge 
of  bis  duty,  would  arrest  Sneeden  under  the 
writ  which  they  bad  sued  out,  and  thereby  en- 
able them  to  get  possession  of  tbe  land,  and 
level  Sneedeu'a  house  with  the  ground,  and  de- 
stroy his  property,  so  that  he  could  not  regain 
or  reoccupy  it. 

Counsel  for  the  defendants  say:  "Let  us 
take  it  that  Harriss  recovered  Judgment  against 
the  plaintiff  in  the  orighoal  action  of  slander  of 
tltie  in  which  the  writ  was  issued.  Such  a 
Judgment  would  establish,  as  against  the  plain- 
tiff, that  the  Und  in  dispute  bdonged  to  Har 
riss;  that  this  plaintiff  had  no  interest  in  it,  and 
had  taken  posMsslon  of  It,  and  set  up  title  lo 
himself,  with  the  false  and  nallckiua  inteni  to 
injure  Harriss.  Then.if  thisactloDisaustained. 
we  would  have  tbe  sfaigular  spectacle  of  the 
plaintiff  recovering  damages  from  Har  rim  be- 
cause he  basely  and  maliciously  look  poeses- 
siooof  bisown  land  after  It  had  been  left  vacant 
in  consequence  of  the  lawful  arrest  and  impris- 
onment of  the  plaintiff."  It  is  true  tbe  aMtUt 
did  no  wrong  in  discharging  his  duty,  and  ar 
resting  Supeden  fu  obedieaee  to  the  command 
of  tbe  writ;  hut  does  it  follow  that,  becauae  it 
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-was  the  diUj  of  tbe  sberlff  to  arrest  undec  the 
-wzit,  tbe  demidaots  could  lawfully  sue  biittbe 
writ  to  enable  them  to  procure  tlie  arrest  of 
Soeedea,  uot  for  Uie  purppse  Darned  in  tbe 
vrii,  but  for  the  admitted,  ulterior,  collateral 
purpose  to  get  possession  of  the  land.  In  dis- 
pute, as  soon  as  it  was  made  vacant  by  the  ar- 
rest and  Imprisomneat  of  tbe  claimant  to  ad- 
Terse  possession,  under  the  writ  which  they  had 
folsel  j  and  fraudulently  sued  out  for  that  puiv 
pose,  instead  of  instituting  an  action  to  try  tbe 
title  to  tbe  land  in  dispute,  and  recover  posses- 
sion upon  their  title,  if  they  had  any?  If,  Id 
their  affidavit  for  arrest  and  ball,  they  had 
Stat  d  that  their  real,  and.  It  appears,  only, 
purpose  was,  as  Is  admitted  by  the  demurrer, 
lo  procure  the  arrest  of  Sneeden,  to  enable  tbem 
to  j;et  possession  of  tbe  land  In  dispute,  instead 
of  the  recoverr  of  damages  for  slander  of  title, 
no  writ  could  nave  issura,  and  Sneeden  could 
not  have  been  lawfully  arrested  by  the  sheriff. 
Counsel  for  tbe  defendants  failed  to  note  the 
marked  disiinctloo  between  a  prosecution  for 
tbe  malicious  use  and  abuse  of  procw  for  ul- 
terior purposes  not  named  in  the  process  and  a 
prosecution  for  alleged  crime.  In  tbe  tatter, 
there  must  be  a  final  determination  of  tbe  pros- 
ecution before  an  action  ftff  malicious  prosecu- 
tion can  be  maintained,  and  no  citation  of  au- 
thority was  needed  for  this:  but  In  the  former 
tbis  is  not  necessary.  In  the  one,  the  public 
liave  an  Interest;  In  tbe  otber,  the  individual 
only.  And  while  it  is  true,  as  a  general  rule 
of  law,  that  Imprisonmmt  under  legal  process 
is  not  duress,  yet  if  one  falsely,  maliciously, 
-and  wkbout  probable  cause  procures  tbe  arrest 
md  fmpriaoDment  of  another  on  process  legal 
and  r^nlar  In  form,  and  obtains  thereby  a 
deed  from  tbe  partv  so  arrested,  such  deed  is 
void  by  reason  of  duress.  Watkint  v.  Baird, 
0  Mass.  506,  and  cases  cited.  When  an  action 
is  for  malicious  abuse  of  legal  process  in  order 
to  compel  a  partv  to  do  a  collateral  thing  or  lo 
accomplish  an  ulterior  purpose,  it  is  not  neces- 
aary  to  allege  that  tbe  process  improperly  em- 
I^yed  is  at  an  end.  Prouffh  v.  Entriken,  11 
Vn.  St.  and  Um  nnmerous  case*  there  cited: 
<7fvrn^T,£n».4Bhig.  K.O.m  Oonced- 
Ing  that  tbe  defendants  were  tlie  true  owners 
of  the  property  tn  dispute,  the  plaintiff  was  In 
possession  claiming  it  as  bis  own,  and  if,  with- 
out any  pnx^,  they  bad  gone  and  taken  for 
cible  possession,  and  demolished  the  house 
•claimra  by  him,  and  destroyed  bis  property  as 
alleged,  ItwOl  not  be  dented  that  they  would 
have  subjected  themselves  to  both  civil  and 
criminal  actions.  Did  tbe  fact  tbat  tbev  got 
possession  by  tbe  fraudulent  use  of  l^af  pro- 
cess lasHfy  their  acts,  or  were  ibey  not  aggra- 
vatea  by  malring  the  strong  arm  of  tbe  law  tbe 
instrument  by  which  tbey  were  enabled  to  per- 
petrate tbem?  "The  law  is  Just  and  good." 
and  entitled  to  the  obedience  of  nil,  tbe  strong 
as  well  as  tbe  weak,  and  cannot  sustain  tbe 
perversion  of  its  process  to  shield  lawlessness 
aod  wrong,  or  permit  it  to  be  made  tbe  tool  of 
trickery  and  cuanlng.  Tbe  defendants  admit 
tbat  their  purpose  was  not  that  named  in  Ibetr 
affidavit,  but  to  get  speedy  possession  of  tbe 
land  by  having  ne  plaintifl  arratad  and  re- 
movocTfrom  it  by  die  sheriff  to  enable  them  to 
enter  upon  it. 

Tbis  case  Is  dtsttogalshable  from  tbat  of 
It  L.  R  A. 


Bkmt  V.  Wooten  Si  K.  C.  183.  In  that  caselt 
did  not  appear  that  the  writ  was  sued  out  for 
the  purpose  of  extorting  money  or  any  ulterior 
purpose.  In  this  case  the  ulterior  and  wrong- 
ful purpose  is  alleged  aod  admitted,  which 
brings  it  clearly  within  the  principle  laid  down 
in  Oraiager  v,  BiU,  aupra,  and  sanctioned  in 
Bmit  V.  Wootm.  Whether,  under  die  old 
practice,  the  remedy  of  Uie  plaintiff  would  have 
t)een  trespass  or  case,  is  now  immaterial,  as  the 
old  technic^  distinctions  in  the  form  of  actions 
(as  between  trespass  and  case),  which  so  often 
perplex  the  profession,  have  been  abolished 
(Code.  8  138),  and  tbe  civil  action,  with  Its 
complunt  stating  clearly  and  concisely  the 
facts  constltutlne  the  cause  of  action,  substi- 
tuted (Code.  §  231  «f  Kq.y,  and,  while  the  plain- 
tifTs  cause  of  action  might  have  been  more 
concisely  stated,  utUe  per  invtiU  non  vitiatvr 
and  the  demurrer  must  be  overruled.  Let  this 
be  certified,  to  tbe  end  that  the  defendants  may 
answer  If  they  shall  be  so  advised,  the  action 
proceeded  with  according  to  law. 


Charles  OEWET  et  at,,  Applt., 
e. 

B.  F.  SUGQ  et  al.,  J.  A.  K.  Tucker.  Ihtar 
venor,  Af^eUee, 

<  N.a  ) 

Failure  to  index  a  Jndgment  m  to  oae  of 
tlie  defiandaAta  therela  preventa  Its  operation 


Nora.— 7nd«e  a»  part  of  f  Ae  rteordt  of  WU. 
Of  ftidgmetitB. 

The  iodexlnfc  of  a  Judgment  as  reqiiliea  by  stat- 
ute Is  nooewry  to  constitute  It  a  Uen.  Nto  t. 
Hoodf,  TO  Tex.  431;  Hetz  v.  State  Bank  of  Brown* 
fleld,  7  Neb.  185;  Sterlin?  Ufg.  Co,  v.  Sarlr.  69  Iowa, 
M;  Holman  v.  Miller,  103  N.  C.  IIS:  Laodon  v.  Fer- 
ffuaon,  a  Rubs.  Vb.  W;  BeU  v.  Davis,  R  Ind.  S14. 

But  ttm  oontrary  Is  held  under  Tltalala  Code, 
whleb  mates  a  clear  distinction  tietween  tlw  doekM 
and  index  and  proi-tdee  that  tbe  Judymeat  atudl  tie 
a  Uen  until ''docketed."  01dl>omlnlonCHranlteCo. 
V.  Clarke,  28  Oratt  617. 

An  Index  Is  not  required  of  a  judgment  on  a 
transcript  from  a  Juatlce  of  the  peace  wtiere  the 
statute  requires  an  Index  of  Instruments  autlwr- 
ized  by  law  to  be  recorded  in  the  clerk's  oBoe. 
LnuKliUn  V.  Hairier,  *  Colo.  170. 

The  docket  of  a  Jadgtuent  makes  it  a  Hen  0DI7 
for  tbe  amount  therein  stated  nlthouah  tbe  Judg- 
ment Is  actually  larger,   Hance^  App.  t  Fa.  408.  ' 

Docketing  the  Issue  does  not  amount  to  tbe 
docket  of  a  judgment.  Bmithwalte  v.  Watta,  8 
Cromp.  &  J.  EDS. 

And  under  a  statute  requlrlntr  tbe  Index  of  a 
Judgment  to  state  the  county,  city  or  town  In 
which  tbe  action  was  laid  and  tbe  numt>er  roD  of 
tbe  entTy,  and  providing  that  "no  Judgment  not 
docketpd  and  entered  in  the  tx>oks  as  afmeeald" 
shall  affect  any  lands,  etc.,  a  faOure  to  enter  tbe 
tiumtxtrroll  is  fatal  to  alien  and  tbe  omfsslonls 
not  supplied  by  inserting  it  in  anotber  part  of  tbe 
docket  book  where  the  lamie  was  entered.  Brand- 
ling  V.  Plummer, »  L,  J.  Ch.  IT.  8. 886. 

But  Indexing  a  judgment  out  of  tbe  order  of  tts 
date  will  not  prevent  It  from  opemtint  as  a  Uen. 
Hastings  Scbool  Dfst  v.  Oaldwell,  U  Neb. «!  Hesse 
v.Hann,40Wls.oaaL 

Neither  wni  error  tn  stattnc  the  time  of  Its  eotor. 
Beats  T.  Bumham,  17  N.  T.  US, 
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M  ■  Ueo  ap<n  bis  property  where  the  entry  of  a 
Jodgmeot  to  required  statute  to  oontain 
uaong  otber  tfafnsa  the  names  of  tlw  partfea 
and  tbe  clerk  Is  reautred  to  keep  an  tndez  of  tbe 
whoJa 

(December  1, 1891.) 

APPEAL  hy  plaintiffs  from  s  Judgmeot  6t 
the  Superibr  Court  for  Pitt  CouDty  deoj- 
tng  tbelr  application  to  be  awaide<1  a  portion 
of  funds  !□  the  bands  of  J,  A.  E  Tucker, 
sberiff,  which  arose  from  the  sale  of  property 
belon^ng  to  I.  A.  Sugg.  Affirmed. 

Statement  by  Merrimon.  Ch.  J.: 
Itappeara:  (1)  That  previous  (o  June  Term, 
1887.  of  Pitt  Superior  Court,  tbe  plaintiffs 
brought  their  actloo  in  said  court  against  & 
F-  Sugg  for  the  recovery  of  certain  personal 
property.  (2)  That  B.  F.  Sugg  eare  bond  for 
the  return  of  the  propertyHeizea  by  tbe  sher- 
iff, and  I.  A.  Sugg  and  William  Whitehead 
became  his  sureties  upon  aaid  bond.  (8)  That 
at  June  Term,  1887,  tbe  plaintiffs  recovered  a 
judgment  against  B.  F.  Sugg  (or  tbe  delivery 
of  Uie  property  seized,  anoTln  case  a  return 
thereof  could  not  be  bad,  then  for  five  hun- 
dred and  ten  dollars,  ($510,)  the  value  thereof, 
both  as  against  the  said  B.  F.  Sugg  and  his 


sureties,  L  A.  Sugg  and  William  Wliilebead. 
(4)  That  this  judgment  was  entitled,  "dwries 
Dewey,  Oeoree  w.  Dewey,  and  B.  B.  Dbwot, 
trading  as  Dewey  Brothers,  against  B.  P. 
Sugg,"  and  there  was  do  reference  in  the  cap- 
tion to  the  said  I.  A.  Sugg  or  the  said  WiUiam 
Whitehead,  and  nothing  fa  said  caption  to  in- 
dicate that  either  <A  them  were  parties  to  tbe 
said  ludemeot  (B)  That  tlilB  Judgment  va» 
shorUy  tliereafler,  and  wltbln  ten  days  after 
the  said  June  Term,  copied  upon  tbe  judg^ 
ment  docket,  in  book  No.  exactly  as  it  was 
originally  written,  and  with  no  reference  to 
the  said  I.  A.  Sagg  or  William  Whitehead  in 
tbe  caption  thereof,  and  with  no  minute  of 
either  of  their  names  on  tbe  margin  of  the 
docket.  <6)  That  tbe  following  is  a  eopy  of 
the  judgment  as  it  appears  on  the  judgment 
docaet  No.  9,  and  as  it  was  rendered,  namely: 
"Charles  Dewqf.  George  W.  Dewey,  and  E. 
B.  Dewey,  tra^og  as  Dewey  Brothers,  r.  R 
F.  Sugg.  Pitt  County  Superior  Court,— June 
Term,  1887.  Before  J.  H.  Meirimon,  Judqe, 
Judgment  was  rendered  in  favor  of  tbe  plain- 
tiff, and  against  the  defendants,  for  the  poa- 
session  of  tbe  property  described  In  the  com- 

Elaint,  and,  if  a  return  of  the  property  cannot 
e  had,  that  be  recover  of  tbe  defendant  B.  P. 
Sugg  and  William  Whitehead  and  I.  A.  Sugg, 


A  purchaser  in  Iowa  Is  not  tMund  to  look  be- 
yond the  index.  Howe  v.  Tbayet,  M  Iowa,  154. 

And  tbe  Indexing  of  plalntlirs  name  as  "Burk- 
head"  Instead  of  "Bankbead"  Is  not  Bufflclcot  to 
make  the  jud^eat  a  lien  where  the  statute  re- 
quires a  Judtrment  to  be  "recorded  and  Indexed." 
Anthony  v.  Tarlor,  68  Tex.  ¥&, 

Bnc  the  mis-spelling  of  defMidant^s  name  will 
not  prevent  the  operatton  of  a  Judgment  as  agaiuat 
a  fraudulent  grantee.  Fuller  v.  Nrison,  86  Hinn. 
211k 

Tbe  omission  of  "Jr.'*  from  ttie  name  of  a  de- 
fendant In  a  judgment  Is  Immaterial.  BklwcU  v. 
Coleman,  11  Minn.  78. 

A  miatake  la  tbe  middle  initial  of  defendaot's 
namefnaJudKmentiodexlafataltoallen.  Butch- 
Inson^s  App.  flS  Pa.  Uft.  OmtrOt  Geller  Hoyt,  7 
How.Pr.m 

So  is  tbe  omission  of  such  middle  Initial.  Wood 
V.  Reynolds,  7  Watts  ft  8.  408;  Grouse  v.  Murphy. 
IS  L.R.  A.  SB,  140  Pa.  896.  Contra.  Cute  v.  Emmer- 
iidi, »  Hun,  10. 

And  in  harmony  with  tbe  New  Tork  ease  last 
cited  is  another  decision  In  that  State  that  a  super- 
fluous middle  Initial  ta  ImmaterlHl  In  an  Index  of  a 
I(a  pendCTU.  Wetter  t.  Fowler,  11  How.  Pr.  468. 
Bee  Haverlf  v.  Aloott,  67  Towa,  17L 

In  CalUomia  It  Is  held  that  the  omlaslun  of  tbe 
Cbrtatlan  name  of  a  defendant  Is  not  £atal  to  the 
doeket  of  a  Judgment  Ribhrad  t.  Smith,  60  CaL 
Ul. 

Neither  ts  the  (allure  to  put  defendants*  nsmes  In 
alphabetical  order  as  required  by  statute.  Ihbl. 

On  the  otber  hand,  la  most  of  tbe  states  the  flrst 
name  of  a  defendant,  as  well  as  tbe  surname,  must 
be  properly  Indexed:  thus  an  Index  givlDg  defend- 
ant's tint  name  as  "Gllen"  will  not  oonstitute  no- 
tloeotalleaagajn«tthelandBof**Helen.'*  Thomas 
V.  Desney,  57  Iowa,  58. 

8o  the  docket  of  a  Judgment  giving  defendant's 
flnt  name  as  "Charles"  will  not  affect  tbe  land  of 
"Conrad"  If  the  records  do  not  show  that  they  are 
tbe  same  person,  Grundles  v.  Reld.  107  Hi.  M. 

Aqd  one  against  "John"  Is  not  good  as  against 
•MHf'ob."  Zimmerman  v.  Brlggans.  6  Watts,  186. 

And  the  entry  of  a  Jodgmeot  giving  the  defend- 
snCs  lint  name  as  "William"  Is  not  sufBofent  to 

14 1,,  a  A. 


make  ita  Uenon  land  conveyed  tohlm  byadeed 
giving  his  name  except  his  snmame  only  si  "H. 
W."  while  those  two  initials  stand  for  Hcory  WV- 
llam  and  there  ts  nothing  on  record  to  show  that 
H.  W.  and  William  were  the  same  person,  lohn- 
son  V.  He^  •  L.  R.  A.  471,  US  Ind.  MB. 

But  a  Judgment  against  "A.  Jrawi^  was  held  food 
against  *'Abel  Jones"  where  there  wae  no  other  A. 
or  Abel  Jones  In  the  county.  Jones's  fttate,  ZT  Pa. 
386. 

In  the  respect  to  the  surname,  aocuraoy  Is  of 
course  essontlal.  An  index  of  a  Judgnunt  as 
against  "Freeman"  Instead  of  "Furmaa"  does  not 
make  It  a  lien.  Howe  v.  Thayer,  48  Iowa,  164. 

An  Index  of  a  Judgment  as  against  "J.  H.  Hease** 
Is  not  oonstructtve  notice  of  a  Judgment  ngalnat 
-J.  H.  Hener."  XOOi  L.  Ais.  Oo.  HesMr. «  U 
B.  A.  UZ,  77  Iowa.  881. 

And  a  Judgment  against  the  defendant  as  "Joeat**' 
is  not  a  Iten  against  the  property  of  thedefendant. 
whose  real  name  was  **Toeat,"  although  both 
names  were  pronounoed  alike.  Heil^  App.  40  Fa. 
4N,  80  Am.  Deo.  600. 

But  In  seeming  oonSioi  with  this  It  was  bad  by 
the  same  court  that  a  Judgment  against  "^JtAn 
Bobb"  was  held  good  as  against  "John  Bubb** 
where  aooording  to  tbe  German  pronundatlaa  of 
tbe  locality  both  bad  the  same  sound.  Myer  v. 
Fegaly,  90  Pa.  4X9, 80  Am.  Dec.  884. 

And  an  Index  of  a  Judgment  ssagalnst  "F.  Zehn- 
der"  was  held  good  agauiat  "John  Jacob  FTedrtak 
Zehnder"  on  proof  that  be  was  knows  tmoom  Ma 
neighbors  as  "VM  Zriinder.*'  Jenny  t.  Sehnder, 
101  Pa.»9. 

But  this  case  was  disapproved  In  the  later  oaae  of 
Grouse  r.  Murphy,  12  L.  B.  A.  6S,  140  Fa.  SSBi 

Bo  tbe  docketing  of  a  Judgment  against  Palmer 
Sumner  under  the  letter  P  instead  of  under  the 
letter  8,  which  Is  the  initial  of  defendant's  mir- 
name,  Isnottufficlenttomakethe  Jndgmenta  Ilea. 
Bucban  v.  Sumner.  S  Barb.  Ch.  US.,  5  L.  ed.  808. 

An  index  of  a  Judgment  stating  the  name  of  ooe 
defendant  "et  ol,"  does  not  OMfce  It  a  Uen  agalBfa 
defendants  not  named.  Cummhigs  v.  !•(»«.  IB 
Iowa,  41, 86  Am.  Dee.  60S. 

And  an  Index  of  a  Judgment  giving  the  name  of 
a  firm  as  the  defendant,  without  stating  the  i 
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the  snreticB  on  defeadant's  replerlD  bond,  the 
sum  of  five  huodred  and  ten  dollus,  with  In- 
terest on  same  from  Ist  day  of  December,  1886, 
and  the  cosU  of  this  action."  (7)  That  the 
docket  upon  wbicb  It  is  recorded,  ag  act  forth 
above,  contains  an  Index,  but  no  cross-index, 
and  upon  said  index  there  appears  this  eotty. 
made  at  or  about  tiie  time  when  said  judgment 
waa  copied  upon  said  docket,  as  follows: 
"Dew^  Bros.— B.  F.  Sugg;"  but  there  no- 
where appears  in  said  index  ^e  entry  of  said 
Judgment  as  against  the  said  L  A.  Sugg  and 
the  said  Wflliam  Whitehead,  nor  waa  tt  erer 
indexed  as  to  them.  (8)  That  an  index  and  a 
croas-lndex  of  judgments  is  kept  in  a  separate 
book  t>y  the  clerk  of  the  Superior  Court  of 
Pitt  County,  and  have  been  kept  by  him  for 
more  tbao  five  years,  tbe  names  of  the  nlain- 
tiffis,  followed  by  tbe  names  of  thedefenaanta, 
being  written  on  the  left-hand  iwg&  and  the 
names  of  the  defendants,  followea  by  tbe 
names  of  the  plaintllTa,  being  wrltlea  on  the  op- 
posite or  ri(;bi-baDd  page,  under  tbe  appropri- 
ate letter  of  the  alphabet.  {9)  That  tbisMudg- 
ment  was,  at  or  about  the  time  of  its  being 
Written  on  tbe  docket.  Indexed  on  the  said  In- 
dex under  tbe  letter  "D,"  and  on  the  left-hand 

Sage,  and  it  is  as  follows:  "Dewc^  Bros. — 
ugg,  B.  F.  &  I.  A.;"  and  the  name  of  Wblt» 


head  did  not  api>ear  aa  one  of  tbe  defendflnts 
in  said  in<)cx.  (10)  That  at  the  same  Lime  it 
was  Indexed  on  tbe  cross  iDdex  under  tbe  let 
ter  "8/'  and  on  the  ruht-band  page,  as  fol- 
lows: "Sugg,  B.  F.— Dewey  Bros.:"  and  tbe 
name  of  Wbitebead  did  not  aK>ear  in  said  in- 
dex as  one  of  tbe  defendants  In  said  judgment 
(11)  That  tbe  said  jiidfmient  waa  not  at  that, 
time  cross  imicxcd  cillnir  imder  ibe  hriicr  "W 
or  elsewhere,  as  to  Wliiithoaii.  (12)  Tbat  on 
the  16th  d:iy  of  Di-comber,  1890,  Ibe  clf  rk  of 
the  superior  court,  under  tbe  letter  "D,"  after 
tbe  wotd»-'B.V:^8og^,iia^  ^mm>tX% 
A.  Sugg  aad'Wlnhunwhiteheaa,^Biid  on  the 
croas-iDdex  on  the  rigbt-band  page,  under  the 
letter  "W,"  ibe  said  clerk,  on  tbe  I5th  day  of 
December,  1890,  made  this  entry:  "White, 
head,  William  ft  Dewey  Bros."  (13) 
That  up  to  and  until  tbe  said  10th  d^y  of  De 
cember.  t8»0,  it  did  ml,  amp^,  t/ma  ^ttoilt 
tbe  Index' <o  diocket  no.  V,  unon  which  the 
original  jiidgment  was  recordeo,  or  from  the 
index  or  cross  iodfx  kept  by  tbe  clerk  of 
the  Superior  Court  of  Pitt  County  of  ail  judg- 
ments nlt'il  in  his  ollif'e,  that  Charles  Dewey, 
George  W,  Dewey,  aud  E.  B.  Dewey,  trading 
as  Dewey  Bros.,  bad  recovered  aoy  judgment 
against  the  said  Whitehead  for  any  amount, 
or  that  Dftwej  ^0*.  had  xeoov^rq^,,^  i^ig- 


of  Ibe  Indlvidusl  partners,  does  not  make  the  Judg- 
ment a  lien  as  a«alnst  snbaeQuent  lien  crediton 
without  notice.  Hamilton's  App.  lOB  Va.  808; 
8mttta%Avp.crFa.  128;  Btdffwar^  App.  16  Pa.  IH. 
R  Ad.  Deo.  W8;  Gullett  Gin  Co.  v,  Oliver,  78  Ttox. 

But  a  defeot  In  tbe  ludex  will  not  affect  tbe  Uen 
of  tbe  ^dgment  as  to  inrCtee  bavinr  aetnal  nottoe 
at  It.  ToA  Bank>  App.  »  Pa.  4B8;  Hamilton  v. 
Wtaltn^,  U  Neb.  80BL 

Of  lis  jKTidtn*. 
Tbe  laok  of  a  proper  Index  of  a  K*  penderu  will 
not  defeat  tbe  notioe  tt  tbe  petition  la  duly  entered 
Id  «d  appeanmoe  docket  vhere  tbe  statute  provktos 
ttat  tbe  lis  pendent  sbaU  be  notloB  wben  tbe  peti- 
tion is  flied,  altfaouBb  tbe  olerk  ts  required  to  index 
tbe  appearanoe  docket.  Haverly  v,  Alcott,  S7 
lowa.in.  See  also  Weber  v.  Powler.  11  Bow.  FY. 
«A 

Of  attaeJiment. 
Vnilore  to  Index  an  attaobment  entered  In  an  ln> 
eantliranoe  tMok  is  not  talal  to  the  Uen,  altboavh 
■a  Index  Is  required  br  law  where  Ihe  statote 
^■**g'"ir  tbe  old  law  wbleb  the  retom  was  a  suf- 
flclent  reoord  requires  an  entir  of  tbeattaefament. 
but  doea  not  mention  the  Index.  BlodgeCtv.Huis- 
eamp,  M  Iowa,  548. 

Of  decdt  and  morf  ffotfes. 
NeeemUyof  inder. 

In  tbe  absence  of  a  statute  requiring  It  tbe  fall- 
nre  to  Index  a  deed  In  the  ireneml  index  of  all  the 
deed  booka  aswsU  as  Inn  separate  mdez  of  tbe 
book  tnwhiebtt  Is  reosrded  Is  not  fatal.  Mwllv. 
Stein,  TB  Pa.  888. 18  Am.  Bep.  418. 

norleanj'  index  neoeamrr  <n  theabeenoe  of  a 
ststntorj  requtrenent.  Gbatham  v.  Bradford,  SO 
Ga.  an,  15  Am.  Bcp.  8B2. 

In  Ohio  and  Oregon  It  Is  held  that  an  ladex  to  a 
reeord  of  a  oonvejanoe  Is  not  necessary  altbough 
the  atntate  reqnirea  an  index  to  all  reoords  where 
tt  does  not  de<dara  tbe  Index  a  part  of  the  reewL 
eMenT.Oarrbwton,  M  Ohio  St.  H8,  91  Am.  Bee. 
lOai  Board  of  Sohool  land  OotttK  T.  Babeoek,  S  Or. 

m. 

In  NewTock  when  the  aintntsa  dM  not  for* 
MURA. 


long  time  require  an?  index,  and  the  statute  which 
afterwards  made  tt  liie  duty  of  an  officer  to  index 
tbeieoords  did  not  purport  to  amend,  repeal,  or 
alter  the  Beoordlnff  Aeta,  tiw  Index  Is  not  a  part  (tf 
Ae  reeord.  llUtnal  L.  Ins.  Co.  t.  Hake,  ST  N.  T. 
SCT,  efflrming  1  Abb.  N.  a  881. 

Bo  in  Vermont,  where  the  statute  says  tiuit  con- 
veyuHNS  **reonrded  at  length"  *WiaU  be  vaUd  to 
pass."  eta»  atthougb  tbe  statute  makes  H  tbe  dntr 
of  tbeoflloerto  keep  also  anlndexor  alphabet  of 
the  records,  the  Index  is  no  part  of  the  record,  and 
a  mortgage'  recorded  but  not  indexed  Is  a  lien. 
Curtis  V.  Lyman,  S4  Tt.  888,  fiS  Am.  Dec.  174. 

And  ttmrafore  the  fkllureof  atown  oleric  to  in- 
dex a  mftrtgage  aa  required  by  atatnte  makca  the 
town  Uabte  for  damages  to  one  who  purchased  In 
Ignoraoce  of  tbe  mortgage,  relying  on  the  reeordi. 
Hunter  v.  Windsor,  H  Vt  887. 

And  In  Minoarl  a  statute  requiring  an  Indexto 
t>e  kept  containing  namee  of  the  iHurtles,  etc.,  under 
a  pensTty  of  double  damages  to  tbe  party  aggrieved 
for  failure  to  do  so  does  not  make  tbe  index  a  part 
of  tbe  reoord  or  prevent  a  deed  from  tielng  duly 
leoorded without  betnglndexed.  Bisbop  v.  Schnei- 
der.«  Mo.  4R,  >  Am.  Bep.  0881 

8o  In  a  State  where  leaving  a  deed  or  mortgage 
for  record  is  held  to  be  in  contemplation  of  law  a 
recording,  a  failure  to  Index  an  Instrument  will 
not  prevent  U  from  being  regarded  aa  icoorded. 
Wood^  App.  88  Pa.  1M:  Throckmorton  v.  Price,  S8 
Tex.  600, 91  Am.  Dec.  8S4. 

Nor  will  tbe  recording  Iks  Invalidated  by  failure 
to  index  It  in  tbe  right  book.  Sbcbel  v.  Bryden,  4 
Oaot  Bep.  087, 114  Pa.  W. 

Tbe  lack  of  an  Index  la  not  material  as  to  a  parly 
who  has  actual  knowledge  of  the  tnstniment. 
Speer  v.  Bvans,  47  Pa.  141. 

On  tbe  other  band,  the  total  omisBlon  to  Index  a 
mortgage  ta  held  fatal  In  Iowa  where  ttte  statute 
provides  that  It  shall  twcone  a  Uen  from  the  time 
It  Is  "fUed,"' and  also  requires  a  ocnnplete  alphabett- 
cnl  Index  giving  namee  of  parUes,  et&  Barney  v. 
McChrty,  IS  Iowa,  filOi 

So  under  Waeblogton  laws  18BB,  the  reoord  of  a 
deed  Is  not  oomiMw  so  as  to  ccnstltate  conitruc- 
ttve  notioe  unto  the  reoord  Is  Indexed.  BItcblev. 
GrUHte,  It  L.  B.  A  884. 1  Wash.  4aL 
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nwni  fnritDy  amount  agpinst  'said  Whitehead. 
tJpon  this'  'state  of  facts,  the  conrt  held  that 
the  plaintiffs'  ludgmeai  menHoQed  was  not 
Bufflcteotly  dol^KClra  until  the  15th  of  Decem- 
ber, 1890;  tbat  it  created  and  consliluted  no 
lien  npoB  the  lands  of  ttie  said  Whitehead  in 
the  CountT  <ji  Fitt  prior  to  tbat  time;  and  that 
the  plaintifl^  were  not  etitftled  to  share  In  a 
fund  ibe  proceeds  of  bis  land  sold  hj  the  sher- 
iff under  proper  procese,  to  satisfy  divers 
judgments  against  nlm  duly  docktted  before 
that  lime;  and  gave  iudgtneot  accordingly. 
The  plalntDOb  excepted,  and  appealed  to  tbls 
conrL 

Me$m.  O.  H.  B«mwrd  and  Swift  Gal- 
loway for  appellants. 

Matn.  Jarvis  A  Blow  andTlwodcnw 
F.  Davidson,  for  appellees: 

A  judcment  is  not  a  Hen  on  real  property 
until  it  is  docketed. 

C!ode,  §  485. 

Code,  %  83,  requires  to  be  kept  "a  Judgment 
docket"  and  "a  direct  and  reveise  alpbabetical 
index  of  alt  final  Judgments  in  civil  artions." 
There  must  be  a  strict  compliance  with  this 
seciioo  before  any  Hen  can  be  created. 

Holman  v.  MiOtr,  103     C.  llH. 

No  lien  was  created  agaiost  the  lands  of 
Whitehead  by  the  dockeliogof  the  Judgment 
of  Dewey  Bros,  against  B.  F.  Sugg. 

In  States  where  index  and  cross-Index  are 


required  by  law  to  be  kept,  the  indexing  ii  a 
necessary  part  of  the  docketing. 

1  Black,  Judgments,  404-40A. 

The  purpose  of  dockelmg  being  not  only  the 
creation  of  a  Hen,  but  to  give  noticv  thereof, 
it  is  essential  (bat  all  the  regufrementa  of  the 
statutes  in  that  respect  shall  be  closely  ttA' 
lowed,  and  ft  bas  frequently  been  held  that  the 
indexing  is  such  a  matenal  element  that  It 
cannot  be  omitted. 

MIett  V.  State  Bank  ^BrownviUe,  T  Neb.  1«S; 
Oummingt  v.  Long,  IQ  Iowa.  41,  Am.  Dec 
503;  nomat  v.  Otm^y,  57  Iowa,  58;  Nj/e  t. 
Moods,  70  Tex.  484;  RiAnta^t  App.  15  Pa. 
m,      Am.  Dec  S86;  OtmitUm't  Am.  108 

* 

Herriaaoa,Cft.     delivered  Ibe  OfrinioD  of 

the  court; 

The  records  of  the  court  are  very  important 
and  essential  in  the  administration  of  public 
justice.  Appn^riate  statutes  and  genenu  pria- 
ciplea  of  law  to  some  extent  leqnire  the  courts 
to  make  them,  preso^be  their  purpose,  where 
and  by  whom  they  shall  be  kept,  and  when  and 
where  they  may  lie  seen  by«very  person  in- 
terested to  see  them.  While  tbey  are  of  great 
general  utility,  tbey  import  verity,  and  cwsti- 
tute  the  highest  evidence  of  the  rights  and  lla- 
bSItles  of  all  persona  whom  they  directly 
concern  and  affect,  and  aerve  to  fffve  notice  ana 
Informa^on  for  the  use  and  benefit  of  the  public 


So  in  WtaoonsiQ  by  express  provWon  of  tbe  staU 
ute  a  geneial  Index  is  lequlred,  and  tt  is  beM  tliat 
an  lostninunt  is  not  reoovded  until  enter  thereof 
is  made  in  the  seoeral  index.  Lombard  v.  Cul- 
bertKm,  W  Wig.  iSS:  Hay  v.  Hill, »  Wis.  836. 

OoiDff  a  step  twrood  this,  thto  statute  provldea 
tliat  an  Instnuaait  is  recorded  as  soon  as  It  to  In- 
dairad  in  tte  tveial  Index,  bhove  v.  Iiaisen,  tt 

Under  tliii  statute  a  Mlure  to  keep  alsoampa- 
rate  index  to  each  volume  of  records  will  not  pre- 
veot  tbe  geneial  Index  from  operatincasooostnio- 
tivenotioe.  OoontoOoanlj]rv.Jenanl,tfWlB.n7. 

Somewhat  analagous  to  tills  Is  a  deeWon  In  Ten* 
ncssoo  Uiat  the  noting  of  a  deed  Uot  a  slave)  In  tbe 
rogtatrvr  book  pursuant  to  statute  cooatltuted 
reglstnitlon.  Flowera  v.  Wilke^  1  Swan,  MB. 

SaMeteRcv  of  Aider. 

Trader  the  Wisconsin  statute  above  noted  a  Cull 
description  in  a  geoenil  Index  iuppUes  a  defective 
dewrlption  of  pramlies  In  the  record  Itaelf.  Shove 
v.  Lanen,  a  Wis.  ItfL 

And  on  tlie  other  hand,  a  defective  deeoriptlon 
In  the  general  Index,  altbouffh  It  Is  a  failure  to 
eumplr  with  the  statute,  wU]  not  bo  Catal  if  the 
record  referred  to  suOclently  describes  Uie  prop- 
erty. Oounto  Oountr  v.  Jerrard,  «  Wis.  SM;  SL 
Croix  Land  A  L.  Co.  v.  BItchle.  fS  Wis.  MB;  Lane  v. 
Ducluia  Id.  SI6;  Land  River  Imp,  Co.  v,  fiardon,  4S 
Fed.  Hep.  708. 

iiothe  omission  of  any  description  in  the  Index 
with  only  a  referenoeto  the  record  for  thedosoi^' 
tlon  Is  not  fatal  U  tbe  record  givea  CbedeaoripUon. 
Calvin  V.  Bowman,  10  Iowa,  6S0:  White  v.  Hamp- 
ton, 13  InwB,  260. 

And  a  daeoription  in  the  index  of  a  mortgagn  as 
"certain  lots  of  land"  is  sullkdent  It  tbe  lecotd  re- 
ferred to  descrlties  them.  Bostwick  v.  Poweca,  13 
Iowa,  456. 

But  Indexing  the  descrlptioo  of  a  mortgage  onl^ 
as  to  one  of  two  paroela  mortgaged  doea  not  make 

14L.  a  A. 


It  a  Uen  on  the  other.  Noyea  v.  Horr.  U  Iowa,  mk. 

But  If  tbe  index  and  mortgage  recorded  lnoor> 
rectlr  deaeribetlie  wrong  pnaUias,raaltah  in  Uw 
mortgage  whkAi  are  not  noted  In  tbe  Index,  to  tbe 
effect  that  the  mortgage  to  given  for  the  pnrohaae 
price  of  the  premises,  will  not  pat  a  penoo  on  In- 
quiry as  to  tbe  wrong  descrlptioo.  Boolesv.  WD- 
sey,  U  Iowa,  tSL 

An  Index  noting  tha  chanoter  of  an  instrument 
OS  an  "agreement,*^  and  the  dcsertptloo  of  tt>e 
premises  merely  as  •'with  regard  to  swamp  and 
ovwOowed  land,"  was  held  snfBdont.  ft  mni  kail 
&algmntCn.v.GkU,ttVed.  Ttmp.m. 

Tin  name  of  tbe  county  only,  wttboot  that  ot 
tbe  State,  suflMentlygtvea  tbe  naao  of  tlie  grant- 
or in  a  tax  deed  u  tbe  Index.  Hall  v.  Baker,  Vl 
W1S.U8. 

Hie  tadex  oorteotir  stiAlog  the  *™*  at  m 
BtKHrtgage,  which  Is  not  required  bgr  statute  will 

not  opermte  as  notice  of  t  be  amonnt,  if  tt  to  mntfr 
stated  OQ  tbe  reo<»d  itaelf.  CHleinlst  v.  Qoagh.  M 
Ind.  fin. »  Am.  Bep.  WL 

An  Index  of  a  mortgage  ^bowing  tte  names  of 
grantor  and  grantee  and  in  snhstanoa  stating  the 
nature  of  ttie  Instrument  as  requited  by  statute, 
with  the  vfdume  wbete  It  to  reouded,  la  auSoleat, 
although  It  gives  tbe  wrong  page  of  tbe  vohnnn. 
Bamer  v.  Little.  Ulowa.  m. 

And  an  index  <tf  tiie  moctgaim.  namlnff  tbtasort* 
gagor  as  **A.  J.  Stringham,"  was  held  suttdeot  oo- 
Uoo  where  the  mortgaae  had  a  caption  rikowtac 
tbat  It  was  from  **Almlra  J.  Btrtambam."  wUeh 
was  ttie  naaae  In  which  ttie  land  waa  eeninynft  to 
her,  allhongb  she  signed  hnr  naaae  to  tte  nmrt- 
gage  as  "J.  A.  Stringliam.**  Huston  V.  Seeley,  ST 
Iowa.  isa. 

Fora  nota  with  an  ejtbausfelve  eoUsotioa  «<  na> 
thorltlea  on  tbe  qusatton  whetbar  or  not  an  I 
mentMtforraoordle  ftoba  ngardadaa : 
befofo  tt  Is  aotataUy  specnd  on  tba  reoordst  aae 
Ritobta  V.  teUBtbs  I WaabJ  U  L.  R.  A 
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in  maoy  ways  and  for  a  variety  of  valoable 

Eurpows.  It  Is  bcDce  essential  tbat  they  should 
B  made  and  k«pt  subsjtaotially  in  all  material 
nspect*'  as  ibe  law  proscribes  and  requires. 
Otnerwise  tbey  might  fail  of  their  purpoee,  aod 
some  person  in  some  way  interested  must  suffer 
detriment  more  or  less  serious.  The  Statute 
(Code,  g  83)  requires  the  clerks  of  the  wireral 
superior  courts  of  this  State  to  keep  certain 
books  ipectfled,  in  which  entries  of  tbe  records 
of  tbat  comt  shall  be  made  and  preserved,  and 
amooff  them  ia  "a  judirmeot  docket  in  which 
the  Buostance  of  the  judgment  shall  be  record- 
ed, and  every  proceeding  subsequent  thereto 
noted."  Tbe  distinct  judgment  docket — its 
nature  and  purpose— Is  prescribed,  and  It  U 
required  to  oe  kept  for  tbe  purposes  of  the 
court.  Tbe  law  prescribes  what  shall  be  re- 
corded on  it,  and  everybody  baa  notice  that  be 
may  find  there  whatever  nugbt  to  be  there  re- 
corded, if,  indeed,  it  exists.  He  is  not  required 
to  look  elsewhere  for  such  matters.  But  be  is 
required  and  bound  to  take  notice,  in  proper 
connections,  of  what  Is  there.  The  law  charges 
bim  with  such  notice.  Tbe  Statute  (Code,  g 
4r8)  further prescribea  and  requires  tbat  "every 
judgment  of  tbe  superior  court,  aflFectlng  the 
right  of  real  property,  and  any  judgment  re- 
quiring in  whole  or  in  part  the  payment  of 
mone^,  shall  l>e  entered  by  the  clerk  of  said 
superior  coart  on  the  juiigment  docket  of  said 
court.  The  entry  shall  coolnin  the  name  of 
tbe  parlies,  and  the' relief  granted,  date  of 
judgment,  and  dale  of  dockeiing;  and  the 
clerk  shall  keep  a  cross-index  of  (he  whole, 
with  tbe  dales  and  numbers  thereof.  All 
judgments  rendered  In  any  county  by  tbe  su- 
perior court  thereof,  during  a  term  of  tbe  court, 
and  docketed  during  tbe  same  term,  or  within 
ten  day  thereafter,  wall  beheld  and  deemed  to 
have  been  rendered  andjiocketed  on  tbe  first 
day  of  said  term."  Thm  section  requii^s  tbe 
closes  of  judgments  specified  to  be  docketed 
on  the  judgment  docket,  and  directs  how  they 
shull  beentered.  It  Isnot^mply  required  that 
tfaey  shall  be  docketed,  but  it  is  further  and  of 
purpose  required  that  they  shall  be  docketed 
•ubfitmiially  in  the  way  and  manner  prescribed. 
Tbey  are  to  be  so  entered,  and  in  this  wav: 
"The  entry  shall  contain  (be  names  of  tne 
parties,  and  the  relief  eranted,  date  of  judg- 
ment, and  date  of  docketing;  and  the  clerk 
shall  keep  a  cr6sB-inde:t  of  the  whole,  With  the 
dales  and  numbers  thereof."  The  pai^icularity 
thus  required  as  to  details  la  not  merely  direct- 
ory and  meaningless;  it  is  intended  to  ^rve  a 
snbstaotial  purpose. — tbat  of  giving  {nforma- 
tioa  and  notice,  as  to  tbe  particulars  specified, 
to  tbe  public,  everybody  interoated  -  W  have 
SHcb  IniorBution.  It  would  be  orderfy,  and 
much  bvtier  tbat  such  particulara  should  be 
set  forth  in  tbe  order  directed  by  tbe  statute. 
8till,  if  they  appear  In  their  sndstabcelmt  dhh 
orderiy.  from  the  entry,  this  will  be  sufficient. 
The  requirement  tha^  a  cross-index  shall  be 
kept  is  not  merely  directory;  it  is  important 
md  flenmaty.  ft  is  intended  t6  enable  aby 
ptrraon  Id  learn  tbat  there  is  a  dbrketed  Jildg- 
ttienl  In  favor  of  a  certain  pn^fy  or  partltB,nnd 
aeaiaet  certain  other  parties,  and  where  to  find 
it  on,tb^  <|Dcke(«  The  Inquirer  la  not  required 
to.look.thirougU  iV  whole  docKet,  to  lean)  if 
titero  b«i»  j|u«m«iUi«ajiist  a(ftctici|]ar|Hinoa« 
ML.R  A. 


He  must  be  able  to  learn  from  auch  Index  that 
there  Is  a  judgment  aAainsI  him.  and  where  be 
can  find  it  on  (be  docket,  jtt.  nature,  purpoee, 
etc.  When  there  areaeveral  judgment 'deotora 
1b  a  docketed  judement,  tbe  indux  should  and 
must  specify  the  name  of  each  one,  because  the 
index  as  to  one  would  not  point  , to  all  or  any 
one  of  the  ethers.  The  purpose  is  that  ttie 
index  shall  point  to  a  judgment  against  the 
particular  person  Inquircd  about,  if  there  \x  a 
judgment  on  tbedockptagaiDsthim.  A  judg- 
ment not  thus  fuUy  docketed  does  not  serve  tbe 
purpose  of  the  statute,  and  is  not  docketed  In 
contemplation  of  law.  Tbe  Statute  (Code, 
^  4S4)  further  prescribes  and  requires  a 
judgitient  roll  to  be  made  up  and  filed  as 
prescribed.  It  further  prescribes,  (section  485) 
that  "upon  filing  a  judgment  roll  upon  a 
judgment  affecting  the  title  of  real  prop- 
erty, or  directing .  in  whole  or  In  pari  tbe 
payment  of  money,  it  shall  be  docketed  on 
the  judgment  docket  of-  the  superior  court 
of  tbe  county  where  the  judgment  roll  was 
filed,  and  be  doeketed  on  Abe  judgment 
docket  of'  tbe  aiiperior  court  of  uy  other 
county  upon  filing  with  the  elwk  Ibereof  a 
transcript  of  tbe  original  docket,  and  aball  be 
a  lien  on  the  real  property  in  the  eounty  where 
the  aame- is  docketed,  of  every  peieoo  againd 
whom  any  such  jodgmeat  shall  be  rendered, 
and  which  he  may  bave  at  the  time  of  the 
docketing  thereof,  in  tbe  eoanty  to  which  anch 
real  property  la  alttiated,  or  which  he  ahaU 
acquire  at  any  tfme  thereafter,  for  ten  years 
from  the^dete  of  the  rendltloa  of  tbe  fwig- 
ment."  A  docketed  jAdgment  benee  creates 
snd  secures  a  lien  upon  the  Judgment  debtor's 
land.  But  a  judgment.  In  ordertocreate  such 
lien,  must  be  docketed  in  tbe  way  and  mimoer 
above  p<rinted  out;  otherwise,  aatreMTeaeen, 
the  judgment  ia  not  docketed,  and  no  iiuch  or 
any  lien  arises.  Uolman  v.  Miller,  108  N.  0. 
118;  1  Black,  Judgm.  g§  104.  406;  Oumntingt 
V.  Long,  16  Iowa,  41;  Tliomat  v.  Detneg,  S7 
Iowa,  58;  Njfe  v.  Jftmcfv,  70  Tex.  4S4;  Ritfg- 
wiv't  App.  W  VH.  m;  MrariKmi'f  App.  ](» 
Pa.  406;  Jfift  t.  Btata  Bank  «f  BrmmviUe,  7 
Neb.  165, 

Tbe  Important  statutory  provisions,  above 
recited  and  referred  to,  prescribed  and  estab- 
lished a  method  of  cieating  judgment  Hens 
upon  real  property.and  th^  must  receive  such 
reasonable  Interpretation  as  will  give  sf  reogtb, 
certainty,  and  utaiformity  to  that  method,  and 
effectasrte  its  porpnsas.  Tbfacan  only  he  done 
In-  a  Htrict  oh-^rvance  of  at  least  tbe  snMaoM 
of  the  reqiiin>mont«  prescribed:  'Otttfiirwlw,' 
unccriaiiity,  confusion,  aiid  injustice  mtiSt 
prevail  to  a  greater  or  leas  eicteot  in  Its  euS- 
mini^iratioD.  lu  the  present  case,  we  thfnk 
the  [iliiTititT's  judgment  was  not  suflicicntly 
docketed  to  creates  lien  upon  the  real  property 
of  Hke  defendant  judgnwnt  debtor, ,  jfMllUV 
Whitehead.   The  judgr.«ent  entered  ob'  the 

Sdgment  docket  is  informal  and  disorderiy: 
It  granting  that  it  is  a  ju-lgment,  snd  tint 
flStri'  conlftina  siiftiricntly  the  iinTn'f  of  tht) 
periitt  to  it,  ttie  relief  frrnnfod,  the  dnte  of  ft, 
and  llic  lime  of  its  doekcting,  sfill  the  index 
rOiiken  no  Tnenlioii  whatever  pf  this  or  any 
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wonid  have  fouod  oothtne  what«TCr  leadine 
htm  lo  examfoe  or  belle?e  tbere  was  anv  micb 
jadgment.  Thus  tucb  penon  woulo  have 
been  mlaled;  such  »  penon  may  bare  been 
mlBlrad;  numetons  peraona  nutj-  have  been 
mislead.  Hie  law  tntrads  to  prevoit  tUa,  and 
that  no  sucb  lien  shall  be  created  or  exiat  to 
prejudice  any  penon  who  cannot  have  tbe  ben- 
efit of  tbe  means  so  provided  to  prevent  prej- 
Qdice  thus  arising.  The  Judgment  must  be 
iwoper^  indexed  aa  to  each  and  all  of  tbe 


tnrr  of  Armuj.  Da., 

parties,  to  otderto  create  the  Hen.  Tbe  ttMUAe 
expressly  makesitthedutyof  tbederktomske 
sucb  eoiries,  and  be  falls  to  do  so  at  bis  peril 
As  the  plaintifEs'  judgment  was  not  cAecbiallf 
docketed  u  to  the  dtfendant  Whitebesd,  th^ 
coaM  not  share  lo  tbe  fond  tbe  proeeedt  oS  w 
sale  of  his  lands  under  vaUd  proeeaa  Innha 
upon  dulv  docketed  jTKlgHients,  to  tbe  prej- 
udice of  the  latter. 


NEW  TORE  CODRT  OF  APPEALS  (fld  Dlv.). 


Edwin  F.  BABBAOE,  Appt., 

V. 

Daniel  W.  POWERS.  Bttpt, 
(.  V.r.  ) 

1.  Fw  the  bre«M»g  of  >  flag  etene  In 
tb*  aUtowalk  «v«r  a  ▼salt  In  iHMrt  of » 
IwMiwfciortt,  the  owner  of  thepecilwais 
not  HnUe,  In  tka  abaenoe  of  necUmnoe,  iC  Hw 
vanlt  was  OMda  with  oonsent  of  tbe  authorities. 

%*  OoMeBttotfceue— iiimiiui>ofo,wMlt 
wider  m  aftdowmlk  tn  front  ol  a  buslneas 
block  tnuit  be  oonoluslvelr  inferred  br  tbe  ao- 
quleaoenoe  with  aotual  knowledBO  thereof  of 
those  Iwvioffaharge  of  the  street  for  tiie  pubUo 
foraolonga  period  as  nine  yeara. 

8>  A  oonrt  nsay  take  jndtcifcl  nottoe  of 
tho  eoaitoB  ta  oiuee  to  oonstmot  vaults  under 
sidewalks  In  fnmt  of  busloem  MookL 

(December  8,  ISM.) 

APPEAL  by  ^aintlff  froth  a  Jadgment  of 
the  Qeneral  Term  of  the  Supreme  Court, 


Fifth  Department,  in  favor  of  defendant  afto' 
bearlog  exceptloDS,  ordered  to  be  argued  be- 
fore itlo  tbe  first  Instance,  to  tbe  action  of  tbe 
Olrcalt  Court  for  Monroe  County,  fn  direetiBg 
a  DOnsuH  In  an  action  brought  to  recoverdsoi- 
ages  for  personal  lajuries  received  in  cooae- 

auence  or  a  defective  sidewalk  for  which 
efendant  was  allied  to  be  responsiUe.  4f- 
Jlrmd. 

Statement  by  Vun»  J.: 

Action  to  recover  damages  fiir  a  persooal 
Injury  to  the  plaintiff  caused,  as  alleged,  by  a 
nuisance  maiDtalned  tbe  defendant  io  s 
public  street.  Tbe  complaint  alleged  ibat  on 
the  7th  of  November,  1885,  tbe  defendaot 
being  the  owner,  and,  through  his  tenant,  ia 
poBseasitm  of  certain  TOemiSBB  situate  on  Slate 
Street  In  tbe  dty  of  Rochester,  ■'without  aa- 
thority  of  law  or  permtsion  from  the  muoi^ 
ipal  authorities  of  said  city"  maintained  sad 
continued  under  tbe  sidewalk  immediately  in 
front  of  said  premisg  "a  certain  vaalt  exca- 
vated under  said  sidivalk,  .  .  .  covered  only 


Nova.— KtoaooUons  vnder  hicKwayt. 
MgM  lOMOfee. 

Adjoialnf  owners  who  own  to  the  center  of  tbe 
blghwar  aiarexaavBte  thereunder  In  any  war 
does  not  collet  with  tbe  ri^ht  of  passage  of  the 
public.  HcGarthy  v.  Synunne. «  N.  T.  IM. 

Tbe  owner  of  lands  on  both  sides  of  a  blgbwar 
has  the  riybt  to  a  passage  under  the  highway  In  no 
war  dMuffWttg  tin  puUlo  usei  pHoberton  v. 
Dotder,  ttlio.  App.  tn. 

IMbfUty  at  affeded  by  eonaefit  of  municipaMy. 

TbeeCeetof  a  persMt  frem  tbe  nonlotpalltr  to 
maintain  a  coveted  enavation  nndw  a  sidewalk  Is 
to  modify  the  owners  absolute  liabUttj  for  Injurtea 
to  U^Uty  depending  upon  his  oare  In  uonstruot- 
ing  and  mslntalnlng  it  Clifford  r.  Dam.  61  N.  T. 
52;  Port  Jerrls  v.  First  Nat  Bank,  08  N.  T.  660;  Oil- 
der  V.  Smaller,  6S  Iowa,  S19.  S6  Am.  Bep.  £70. 

A.  covered  eouttle-hole  oonstnioted  by  a  private 
Individual  In  tab  sMewalk  without  tiie  oonsent  of 
tbe  municipal  anthorttleB,li  a  nnlNwea.  GUdarv. 
Smaller,  siqmi. 

One  wbo.  without  anthority.  ensvatea  beneatU 
the  sUewalk  and  places  a  grating  lo  the  walli;  is 
liable  tor  lajurlea  reeelved  oj  iHvaUng  through 
suob  grating.  StepbanI  v.  Brown. «  Ul.  OS. 

One  wbo  maintains  aa  axea  beneath  an  opening 
into  a  sidewalk  In  a  manna-  different  from  that 
prflsorlbed  by  the  muniotpal^aathoritlea,  is  liable 
f cw  Injuriea  eanasd  by  faWag  tlierein.  hreapeodve 
of  hk  negtlgeooe  tn  leavlaic  the  area  open.  Barry 
r.  IhrkMaen.  If  ChL  M,  1  A«.  Bt.  V«p.m 
UUR.A. 


One  who.  without  speetal  authortty,  malntaini  s 
oovered  excavatJoo  underasMewalk,  laUaMetor 
tnjnrlea  oooasloned  by  a  Call  thereto  wtaootneg- 
Hgenoe  on  bis  part  being  shown.  Oongreve  v. 
Bmttb,  18  N.  Y.  79;  Creed  v.  Hartmann. »  H.  T.  BH. 
as  Am.  Deo.  Ml;  Hataia  v.  Manhattan  R.  K.  Ahd.  V 
N.Y.Mt  Irvine  v.  Wood,U  N.  T.BI^IOAB.Bep- 
aai 

Aeootmrydoetrlnelsstated  fn  tbe  two  follow* 
lag  oaeesi 

One  who  oonstruota  and  a  ooTered 

souttle-bole  In  tbe  sidewalk  io  front  of  hlipcen- 
ises,  although  without  muclolpal  aatbortty.bnot 
liable  for  Injurlea  reoelveil  therefrom  hi  tte^ 
senceof  oegUgeooeonbispart  nBfaarT.!nihhriL 
n  Hkb.  1,  4  Am.  Bep.  CB. 

One  wbo  makes  a  temponur  ezeavatlon  Into  • 
■Mewalk  f«r  bnlldiog  poipesea,  attboi«h  wOhoot 
eonaSBt  of  tbe  aiunlolpalltv.  la  noc  Uable  for  la- 
Juries  reoetred  by  falling  theMin,  m  tte  atasnoe  of 
oegligeoee  (»  his  part.  Gterk  v.  VTr.  •  Oys  flt 
MItAiBa.Oeam 


JDkMss  0/ ons  iMtMaMnoi 

A  t«aiporaryelev«ted  paassgewaj  for  thepoMla 
whilea  vault  beneath  a  aUewalk  la  befaiglawfldir 
eonatruoted.  need  not  be  abaolutely  as  nfe  as  the 
permanent  walk,  but  must  be  oonstnioted 
reasonable  care,  so  as  to  Impose  as  little  rbkH 
poesltileontravelera.  Nolan  v.  Kliig.VTN.T.W 

A  ooal-bole  In  the  atdawalkleft  open  and  «• 
i^TdedlsaaUfeuee.  altteiiCfe  ooostneMv* 


Digitized  by 


Google 


Babbagb  t.  FowBits. 


he  sloDe  flagging  used  by  ibe  public  for 
jog  and  repassing;"  tbat  said  stone  flag- 
;  ^'was  Insufflciect  and  Inadequate  u 
ngtb,  through  defldeocy  la  quality  or 
kness,  or  by  reason  of  some  olGer  defect 
le  pluntiff  unknown,  to  sustain  the  ordi- 
;  travel  of  the  public; "  tbat  by  reason  of 
1  io&offlciency  and  by  the  stidaen  breaking 
ne  of  the  flag-stooes  upon  which  the  plain- 
was  standing,  be  fell  Into  tbe  vault  and 
aioed  serious  injuries.  The  defendant,  by 
answer,  denied  certalo  allegations  of  the 
plaint,  admitted  tbat  he  owned  the  prem- 
tbereln  mentioned,  but  alleged  that  be  did 
own  to  the  center  of  the  street,  nor  beyond  its 
!r  line.   He  further  alleged  tbat  said  exca- 

00  was  made,  and  the  flagging  over  the 
e  was  laid,  with  the  consent  of  the  proper 
lorities,  before  he  became  the  owner  of  the 
ding;  tbat  the  area  and  flagging  were  well 
Bumciently  made  and  maintained;  that  he 
no  knowledge  or  notice  of  any  imperfec- 
thereiUj  ana  that  the  accident  happened 
lout  any  negligence  or  default  on  bis  part, 
m  the  trial  It  appeared  tbat  tbe  plaintiff 
injured  in  front  of  a  building  known  as 
"Ashley  Block,"  coDrislingof  fliree  stores, 
led  in  1878.  A  vault  ten  or  twelve  feet 
>,  excavated  at  the  same  time  In  front  of 

1  store,  was  walled  up  on  three  sides  in  a 
Mantial  manner,  and  connected  on  the 
rtb  by  an  archway  opening  Into  the  cellar 
he  store.  Each  vault  was  covered  with 
•stones,  supported  by  solid  Iron  rirdets 
ning  lengthwise  of  tbe  sidewalk  and  rest- 
on  the  walls.  In  tbe  sidewalk  were  throe 
lings,  closed  by  iron  doors,  one  in  front  of 
1  store,  for  tbe  purpose  of  raising  and  low- 
g  goods.   The  sidewalk  was  ten  or  twelve 

wide,  with  three  rows  of  flag-stones. 
>r  tbe  covered  area  was  thus  ooostructed. 
In  1888  or  1884.  the  defendant  poichased 


said  block,  and  has  owned  It  ever  since.  At 
tbe  date  of  tbe  purchase  the  store  in  que8tb>ii 
was  rented  to  one  Harris,  w.bo  tbereapm  at- 
torned to  the  defendant,  and  be  bu  since  oe- 
cui^  the  atwe  under  renewals  of  the  lease. 
November  7,  1886,  tbe  plalotlfr.  a  man  weigh- 
ing 286  pounds,  was  walking  with  a  f  rieoiT in 
front  of  saki  store,  and,  meeting  some  ladles, 
turned  towards  tbe  we^  whUe  bis  friend 
turned  to  the  east,  to  allow  them  to  ptss.  In 
thus  turning  out  tbepIainHff  stepped  on  a  flag- 
stone next  to  the  curb,  and  thereupon  fell  Into 
tbe  vault  underneath,  the  stone,  In  two  pieces, 
one  a  little  longer  than  the  other,  falling  wIUi 
him;  and  he  was  seriously  injured.  Said  stone 
was  from  two  to  two  and  one-half  feet  wide  by 
four  or  five  feet  long  and  four  or  five  inches 
thick.  It  did  not  appear  when  or  bow  it  w^s 
broken,  aor  wbetber  it  was  defective  In  any 
respect,  nor  was  tbe  cause  of  tbe  accident 
shown,  except  as  thus  staled.,  The  plaintiff, 
who  bad  an  office  and  lodjjing-rooms  next  door 
to  the  Asblev  block,  and  baa  for  years  panned 
over  the  walk,  testified  tbat  at  the  time  of  the 
accident  it  "was  apparently  Just  as  he  bad  al- 
ways Men  It,"  It  old  not  appear  expressly 
that  the  defendant  bad  ever  seen  said  block, 
or  that  he  knew  or  bad  beard  of  tbe  existence 
of  said  excavation.  Theevldeoce,  from  which 
it  Is  claimed  that  notice  of  Its  existence  should 
be  inferred,  is  tbe  purchase  of  the  block  by 
him,  tbe  receipt  of  rent  thereftw  through  b(i 
clerk,  tbe  renewal  of  tbe  Harris  lease  by  bim 
in  person,  and  his  presence  on  one  occasion  In 
the  city  of  Bochester,  where  a  witness  met  him 
"as  be  was.coming  out  of  his  bank."  It  was 
admitted  that  "no  evidence  was  ^vw.  of  any 
negligence  on  the  part  of  tbe  defendant,  or  of 
bis  grantor,  in  constructing  or  mainlalning  the 
flagging  which  cave  way,  any  further  than 
such  negligence  is  inferable  from  tbe  accident 
Itself." 


Qtnlon  of  tbe  municipal  autlioiltlea.  Jeoolngfl 
an  Sobaiok.  U  Cent.  Rep.  SIT.  108  N.  T.  680. 
0  owner  of  property,  who.  bj  permtasloa  of 
uittaCffftlBS,  malDtahia  a  oosl-bole  In  the  sMe- 
c,  la  liable  for  negUcentlr  allowing  the  corer- 
ttaetebf  to  beoome  InseouK.  Wbalen  v. 
WMter*  4  Hun,  9L 

IS  who  oonstmota  a  vault  under  a  sMewatk  la 
id  at  his  peril  to  keep  It  ooverad  In  sooh  a  nan- 
tfaat  tbe  sMewalk  wfU  be  as  saft  as  If  the  vault 
not  been  tMdlt.  ODOffieve  v.  Itotgan,  U  K.  T. 
!Am.Dee.«S;  Anderson V. IHcUe,  1  B0bt.«aB, 
ow.  Pr.  U7. 

lewho  makes  an  exoavatloolnaputdlol^li- 
Is  bound  to  make  and  keep  it  as  safe  as  It 
Id  be  without  such  Interference.  Portland  v. 
ardsoD,  H  We.  «,  W  Am.  Deo.  IK. 
e  owner  of  land  ttuoush  wblob  a  Usfaway 
es,  lAo  dIsB  a  nlU-raoe  aonsB  it  and  brtdses  It, 
ible  for  lojurr  ooeaakmed  by  tbe  bridge  be- 
inr  leas  sate  than  the  blgbwaF  orlfflnallr  was. 
ert  V.  Sobenok, »  Wend.  MS^Stt  Am.  Dea  m. 
e  who  ior  bis  own  conventeioe  keeps  an  open- 
lovend  br  a  gtatlncina  pubUo  aldewatk.ls 
id  to  see  that  the  graUnf  Is  property  and  aafe- 
autmotad,  and  tbat  it  Is  aftsrwards  kept  In 
•er  xepafa-. .  Klrkpatriek  v,  Kn^v, »  Uo.  An>. 

pemm  who  nssa  an  opeotng  in  tbe  Sldswatt  In 
t  of  Ms  pjswIeestDT  Ms  private  ooBWaiSBae 
t  eserGdee  ransoDaUe  oace  and  dUigenoe  to  both 
inff  aad  keeplBcUaate  and  sseuietetnnrel- 


en.  Dfokson  v.  HoUtster,  128  Pa.  CEl:  EUls  v.  Ho- 
Naugbton,  TS  Hloh.  887. 

Tbe  owner  of  a  hotel  is  liable  f  ok  injuries  to  one 
paaslns  alongasaeet  and ftUling Inro  an  areaar- 
raniyed  for  lowering  tninks  Into  the  tnmmenf, 
where  tbe  fall  fa  caused  by  a  defect  or  lOoeeoeaB  In 
the  fastenings  of  tbe  guard-rail,  of  whtiSb  he  had 
notioe.  HoCri  Aaso.  of  Omaha  v.  Walter,  S  Ncn>. 
Ml 

nieowner  ot  atheatre,  who  oonatmola  a  ride- 
walk  along  the  side  of  the  buUdlng  and  permits 
the  public  to  use  It,  Is  liable  to  onelnjured  by  tell- 
ing mto  an  area  or  hole  between  the  building  and 
sidewalk,  whhdi  was  defsotlvelr  guarded.  Bresee 
V.  Powera,  BD  BUob.  11& 

One  who  exoavatee  under  bis  sidewalk,  and  by 
reason  of  his  negligent  proeeoutton  of  the  work 
water  flows  to.  to  UaMe  to  bto  netgtilMr  for  tbe 
damsse  dose  br  the  water.  Nelson  v.  Oodfrer,  K 
HI  30. 

When  a  private  paaagewar  opening  Into  a  cel- 
lar. wttUn  the  stnet  Untt*.  beoomce  unsafe,  thto 
owner  of  the  premtsee  to  Uablsto  a  tcavelMr  in- 
jured thereby,  notwithstanding  the  munlripalltr 
batooliable.  landra v.Lund.»ianikB8a. 

The  degree  of  oare  required  to  tie  exerotoed  by  a 
property  owner  to  oaring  ter  a  ooal-hole  In  the 
sl^lewBlk  in  front  of  hto  iHrenUses.  to  not  sattoHed  by 
mvldliig  a  iiroper  eoiMHde  and  eover  wlOtout 
taking  any  pains  to  see  that  tbagr  nra  kept  in  prop* 
ereoodWoB.  Mevsasottv. Jar.U»lfass.4fc 

ft    e. . 
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Nkw  Yobk  Court  op  Appbals. 


Dec.. 


Mt.  Th«odore  Bi^con,  for  appellant: 

Tbe  excavatioD  under  tbe  lilgbway,  into 
nbicb  tbe  plaiDtiff  fell,  was  a  commoD  and 
public  nuisance;  or,  more  strictly  and  prop- 
erly, a  purprefiture. 

4B1.  Com.  167:  Co.  litt  27?&;  3  Inst.  88. 
271;  2  glory,  Ect.  Jur.  %%  921,  922;  Bacon, 
Abr.  JTighieaj/8,  D. 

An  unauthorized  excavation  in  a  street  of  a 
^citf  for  the  benetlt  of  adjoininf;  pteniisea  is  a 
nuisance,  and  all  persons  wbo  continue  or  in 
any  way  become  responsible  for  It  are  liable  to 
any  person  wbo  is  injured  thereby,  irrespective 
of  any  question  of  negligence. 

Irtine  v.  Wood,  51  N.  Y.  234.  10  Am.  Rep. 
60S;  Dm»rtv.  Sekenek,  28  Wend.  446,  85  Afu. 
Dec.  575. 

A  peison  wbo.  without  special  authority, 
makes  or  continues  a  covered  excavation  in  a 

Eubllc  street  or  highway,  for  a  private  purpose, 
in  the  absence  of  neglisence  in  tbe  parly 
injureil,  responsible  for  all  injuries  resulting 
from  tbe  way  being  thereby  reoderej  less  safe, 
irrc:>peclive  of  any  degree  of  care  or  sicill  in  the 
party  wbo  makes  or  continues  the  excantion. 
CongTfve  V.  Smith,  18  N.  Y.  79. 
The  owner  of  premises  having  an  area,  or 
vault,  under  the  higbwav  in  front  thereof,  and 
communicating  therewith  by  an  underirround 
passage,  is  bound,  at  bis  peril,  to  provide  such 
a  covering  for  an  opeuing  into  such  vault  from 
the  bichwoy  that  tbe  latter  will  be  aa  safe  to 
pass  over  as  it  would  have  been  if  no  sucli  area 
or  vault  and  opening  had  existed. 

Anderaon  v.  IHckie,  1  Robt.  288;  WheJen,  v. 
Oloueetter,  4  Hun,  24;  ConHin  v.  Phctnix 
Mills  of  decern  Falls,  62  B&rh.  299;  Hotel  Asm. 
^O»)ffAnv.Trai(er,28Neb.a80;  Dillon,  Mun. 
Corp.      1033,  1083. 

Lven  "when  permission  is  given,  by  a  mu- 
oicipal  authority,  to  interfere  with  a  street  sole- 
ly for  private  use  and  convenience  la  no  way 
connected  with  the  public  use,  the  person  ob- 
taining such  permission  miwi  see  to  it  that  the 
street  la  restored  to  Its  original  safety  and 
osefuloess." 
aifordv.  Dam,  81 N.  Y.  52. 
Ttda  defendMnt  though  be  did  not  original- 
ly construct  tlte  vault  which  on  the  eveniuic  in 

auestion  was  shown  to  be  a  nuisaDoe,  nevcr- 
leless  is  liable  as  one  who  "mtintBioed"  or 
"continued"  it,  wiibln  the  authority  of  tbe 
cases  cited  above. 

See  also  Bacon,  Abr.  Eighvayt,  D;  Irvine  v. 
Wood,  51  N.  Y.  224,  10  Am.  Rep.  608;  DaMn 

rt  y.  Rwkman,  10  Bosw.  20,  afflrroed,  37  N. 
568;  Rex  v.  Ptdly,  1  Ad.  &  EL  822;  Clark 
T.  Fry.  8  Ohio  St.  859.  73  Am.  Dec.  690;  Busk 
V.  StHnman,  1  Bos.  &  P.  404;  Oandy  v.  Jubber 
5Be8t&S.78,9Be6t,&S.  15;  Dalayv.  Sawm. 
4  Mew  £ng.  Rep.  803.  146Ma8aL  88;  BaiuiSord 
T.  Clarke,  m  L.  T.  N.  3.  336. 

If  a  BOlenn  resoluMoB  of  tbe  executive  bonrd 
bad  been  produced  giving  antiiorify  to  the  de- 
fend ant's  predecessor  in  title  to  construct  the 
vault,  and  lottover  it  unsafely,  Hwould  hardly 
be  deemed  by  the  court  sufflcieot  tb  discharge 
'tbe  person  acting  under  II  from  responsibility 
Sot  an  unsafe  covering.  , 

Vairs  v.  MtinhaUaR  Si  E^.  Am.  ^  K.  7. 
.498. 

Mr.  AiliM'Jl  a.  HMvia.  tm  respendeBt: 
Tba  tfea  was  not  a  nuisance  per  §e.   It  was 

14  L.  a  A. 


constructed  under  a  license  from  the  muDicipal 
authorities. 

It  is  not  necessary  that  any  particular  fomk 
of  license  for  such  an  exeavmoa  should  be 
given,  and  permission  will  bepresnowd,  where- 
the  area  Is  shown  to  have  existed  for  a  period 
of  years  without  objection. 

Jennings  v.  Van  ScMick,  11  Cent  Rep.  817, 
108  N.  Y.  530;  C/iieago  v.  Rebbins,  67  U.  8.  2 
Black,  418. 17  L.  ed.  398;  Sobbing  v.  Chieam, 
71  U.  S.  4  Wall.  667, 18  L.  ed.  437. 

At  this  day.  when  such  areas  aa  Ibis  are  so 
comthon  In  large  cities,  it  will  not  do  to  oon- 
dema  them  as  nuisances,  without  any  regard  to 
the  manner  of  their  coiutructloo. 

See  Dygertv.  Sehtaek,  28  Wend.  445,85  Am. 
Dec.  575. 

Where  an  area  is  excavated  and  covered  over 
with  flags,  so  safely  and  securely  that  a  travel- 
er passing  over  it  is  just  as  free  from  danger 
as  tbougb  he  trod  the  ground  itself,  there  is  no 
interference  with  the  public  right  and  no  nols- 
ance.  It  is  going  far  enough  to  hold  that  an 
area  under  the  walk  becomes  a  nuisance  when, 
by  reason  of  improper  construction  or  want  of 
repair,  it  is  not  sufficient  to  cany  in  safety  the 
traSic  or  (ravel  of  the  street;  when  It  in  a& 
way  leopardizes  tbe  traveler  in  his  passage  over 
it  it  is  not  a  nuisance. 

Bondv.  Smith,  113  N.  Y.  878;  Congmie  t. 
Mor  an.  IH  N  Y.  84,  73  Am.  Dec.  459;  Fisher 
V.  Thiricell.  21  Mich.  1,  4  Am.  Rep.  422. 

In  nuisance  cases,  in  order  to  be  liable  the 
defendant  must  be  brought  within  one  of  the 
following  classes:  It  must  be  sbowu  that  be 
owned  or  had  a  right  in  tbe  premises,  and  had 
leased  them  with  tbe  nuisance  upon  them; 
that  be  was  in  possession  of  the  premises, 
and  used  them  in  their  defective  conditioD; 
that  he  was  under  a  contract,  enforceable  by 

Jilaintiff,  to  keep  the  premises  in  repdr,  and 
ailed  to  do  so;  that  be  In  the  first  instance, 
created  tbe  nuisance,  and  pat  It  In  the  power 
of  others  to  continue  it;  or  that  being  a  munic- 
ipal corporation  there  was  a  doty  upon  It  to 
repair. 

Clancy  V.  Bryne,  56  N.  Y.  139,  15  Am.  Rep. 
891.  See  Woramv.  NoUe,  41Hun,388;ir«fu- 
lieii  V.  MeCotter,  87  N.  T.  122,  41  Am.  Rep. 
858;  Beawiek  r.  Ottnden,Cta.  £liz.6aO;irotf 
KUpairitk,  3  Cent.  Rep.  61.  101  N.  T.  146: 
A/ura  V.  Bttde,  S  L.  R.  A.  449, 115  N.  T.  MS; 
Miller  V.  Nm  York,  L.  B.  SW.  B.O.m  N. 
X-  122. 

The  duty  of  keeping  this  area  safe  and  In 
repair  rested  upon  the  occupant  and  not  npon 
the  defendant. 

When  real  estate  Is  leased,  In  Uie  abacnce  of 
covenants  to  the  contrary,  It  la  for  the  tenant 
and  not  tbe  landlord  to  make  r« pairs. 

Swords  V.  Sdgar,  59  N.  Y.  28.  17  Am.  Rep. 
395;  Pret^  v.  Biekinore,  L.  R  8  C.  P.  401; 
JOrby^.  BoyUton  M.  Am.  80  Uaaa.  M». M  Aa. 
Dec.  682;  £mwU  r.  Bpmimkf,  80  MM.  SIT, 
80  Am.  Dec.  775. 

The  tenant  is  only  responstUe  ft>r  the  condi- 
tion of  such  parts  as  be  excloslve^  occupies. 

SAtpfeu  T.  miy  AsaodaUt,  101  Mass.  261. 8 
Am.  Rep.  346, 106  Mass  194,  8  Am.  Rep.  81& 

li  tbi»  area  properly  cued  for  Mid  lepaiied 
wouM  not  bccoaM  a  ■uienea,  Uw  drfendwH  i» 
ootUaW* 

Qmwds  T.  Bigsir,  mcfta;  ^mgoPdr-'AttsmHc 
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Cotton  MiU$,  6  Now  Bug.  Rep.  666. 146  Haw. 

47. 

If  tills  &rea  was  originally  a  nuisance,  hav- 
log  bought  Ibe  propcrtv  with  tbe  area  ex- 
ianng  upon  It,  tbe  deicnaant  Is  Dot  responsi- 
ble to  tbe  plaintiff,  unless  notice  to  liim  of  tbe 
existence  of  the  nuisance  is  shown. 

Cohoeton  &oneItoad  v.\Buffalo,  K  7.  AS.  R. 
Co.  31  N.  T.  578;  Bond  v.  Smith,  44  Hun  319, 
tevevAnK^  TS.  T.  S.  R  666;  Bagger^  t.  Thorn- 
ton,  ^  Hub,  898;  NiehoU  T.  BMUm^  99  Mass. 
89,  98  Am.  Dec.  183. 

Vsjm,  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  plaintiff  does  not  claim  that  tbe  defend: 
ant  was  apKli^ent,  but  seebs  to  malte  bim  liable 
as  a  trespasser,  upon  the  ground  that  the  cov- 
ered excavation  in  tbe  street  had  never'  been 
authorized  or  consented  to  by  the  municlp^ 
autboritiea.  The  law  holds  those  who  im^Ir 
the  eafetv  of  a  public  street  to  a  strict  liability. 
Thus  in  Vongreee  v.  Smith.  18  N.  Y.  79,  it  was 
aaid  that  "persoiu  who,  without  special  au- 
thority, make  or  continue  a  covered  excavation 
Id  a  public  street  or  bigb  way  for  a  private  pur- 
pose, should  be  responsible  for'all  injuries  to 
tadividuals  resulting  from  tbe  street  or  high- 
way being  thereby  less  safe  for  its  appropriate 
use.  .  .  .  Tbe  general  doctrine  is  that  tbe 
public  are  entitled  to  the  street  or  highway  in 
tbe  condition  In  which  they  placed  it;  and 
whoever,  wiiboat  special  authority,  materially 
obstructs  it  or  renders  Its  use  hazardous  by 
doing  anything  upon,  above  or  below  tbe  sur- 
face, is  guiltv  of  a  nuisance.  .  .  .  No  ques- 
tioD  of  negligence  can  arise,  Uie  act  being 
wrongful.  .  .  ,  There  can  be  no  difference 
in  regard  to  the  nature  of  the  act  or  the  rule  of 
Itabillty,  whether  the  fee  of  the  land  wlibin 
the  limits  of  Ihe  easement  is  In  a  municipal 
corporation,  or  In  hiCa  by  whom  tbe  act  com 
plaioi-d  of  WS8  done."  In  another  case,  arising 
out  of  the  same  accident.  It  was  held  that,  even 
If  tbe  stone  covering  the  excavation  was  broken, 
after  it  waa  laid,  by  the  wrongful  act  of  others, 
the  defendant^  would  still  be  UaUe,  because 
they  were  bound  at  their  peril  to  keep  (be  area 
covered  In  such  a  manner  that  It  would  be  as 
safe  as  If  It  bad  not  been  built.  Congrete  v. 
Morgan.  18  N.  T.  84,  72  Am.  Dec.  459.  These 
cases  have  t)een  followed  and  made  the  basis 
of  judgment  In  many  others.  Oreed  v.  Hart- 
mann,  39  N.  T.  691.  86  Am.  Dec.  341;  Ircine 
T.  Wood,  61  N.  Y.  244.  10  Am.  Dec.  608; 
ynaXen  T.  Oiouee$tfr,  4, Hun,  24;  Anderson  v. 
Dickie,  i6  How.  Pr.  lOfe;  WendeU  v.  Troy,  89 
Barb.  829,  4  Sleyes,  261.  Although  called  to 
the  attention  of  the  court,  they  seem  to  have 
been  disregarded  In  McCarthy  v.  Syracuse,  46 
N.  Y.  194.  199,  where  It  was  said:  "The  esca 
▼atioQ  by  thb  plaintiffs  of  the  area  under  the 
rildewalk  waa  not  utilawful.  They  owned  to 
tbe  center  of  tbe  street,  su'bjeci  to  the  ilglit  of 
way  of  the  public  over  the  surface.  Vorjqny 
interftrcDce  with  thia  right  of  wny  the  plain 
tiffswoiild  hiive  l>een  responsiMc,  hut  so  bmg 
as  thev  did  no  injury-  to  tho  strt'ct  i!  ;'y  vM  ioai 
liberty  to  use  the  spare  under  it,  iih  \  ii-  y  tu  i^ht 

li6we 
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t  of  their  property."  Ai^sumifi 


ted  io  Ih^^.. 


62,  66.)  it  is  clear  that  when  it  was  made  with 
the  consent  of  the  proper  municipal  officers 
the  rule  of  liability  relaxes  its  severity,  and 
rests  upon  tbe  ordinary  principles  goveralng 
actions  of  neglieence.  The  person  receiving 
the  license  Is  held  to  Impliedly  agree  to  per- 
form tbe  act  permitted  with  due  care  for  the 
safety  of  the  public,  and  is  made  liable  for 
any  violation  of  duty  in  this  r^nrd.  Ft?rt 
Jervi$  T.  Fint  2fat.  iton*.  96  N.  T.  860,  666; 
Clifford  V.  Dam,  81  N.  Y.  62;  DMinaoa  r. 
Nea  York,  92  N.  Y.  884.  687;  Seneca  FaUa  v. 
Zaliniki,  6  Uun,  671,  674;  JHewtoik  v.  mi»,  S 
El.  &  Bt.  113. 

When  conditions,  whether  express  or  im- 
plied, are.  annexed  to  the  license,  snbstantial 
comjuiance  therewith  is  essential  to  the  pro- 
tection of  the  licensee;  but  consent  and  com- 
pliance relieve  the  owner  from  the  imputation 
of  trespassing  In  doing  tbe  act  consented  to, 
and  place  him  In  the  position  of  one  liable  for 
negligence  only.  v.  Kilpatnek,\<il  N. 

Y.  146.  a  Cent.  Rep.  81;  Nolan  v.  King,  97 
K.  Y.  565;  Elliott,  Boads  &  Streets,  p.  641. 

It  did  not  appear  on  tho  trial  of  this  action 
that  express  authority  had  been  given  by  the 
city  of  Rochester,  or  in  its  behalf,  either  to  tbe 
defendant  or  hia  grantor,  to  construct  or 
maintain  the  coveredarea  in  question.  On  tbe 
contrary,  a  witness  called  by  the  plaintiff  testi- 
fied that  during  and  prior  to  Ibe  year  1876  he 
was  a  member  and  a  clerk  of  Ihe  board  of  pub- 
lic works,  which  had  charge  of  "public  mat- 
ters, streets,  walks  and  Bucb  thingat"  and  the 
members  of  which  were  commissioners  of 
highways;  that  such  board  expired  in  April  or 
May  of  that  year,  and  was  succeeded  by  the 
executive  board,  possessing  airallar  powers, 
and  that  he  wus  also  clerk  of  that  board;  that 
upon  examining  tbe  rrcords  of  both  boards 
kept  by  bim  for  the  year  1676  "and  about  that 
time."  he  did  not  find  that  aqy  written  per- 
mission had  been  given  by  either  of  those  bod- 
ies "to  excavate  and  construct  a  vault  under 
ihe  udewalk  in  front  of  the  premises  known 
as  tbe  'Ashley  Block;' "  and  that  at  this  time 
"tbe  common  council  did  not  exercise  juria- 
diction  over  such  subjects."  On  the  cross- 
examination  of  this  witness,  however,  It  ^ 
pcared  that  while  be  was  a  member  of  one  or 
tbe  other  of  said  boards  be  observed  the  work 
of  constructing  the  Ashley  block  as  It  was  go- 
ing on;  that  in  1876,  and  for  some  years  prior, 
it  was  tbe  common  pracUce  to  make  excava- 
tions, such  aa  that  in  question,  under  the  slde- 
wi^ks,  to  cover  tbcm  witb  flagatonies,  and  to 
make  openings  therein  as  means  of  access 
therctd  aud  to  the  ccllar.s  of  stores;  that  tbi.s 
was  very  common  on  State  Street,  in  tho 
n'  ighborliood  of  the  Ashley  block:  that  one 
Tliompsoo,  who,  as  contractor,  built  llic  vault, 
in  front  of  that  block,  was  at  the  time  u  mem 
tx  r  of  the  board' o^-patili^iWOrks;.  that  anoUner, 
member  did  buslBew  a  tfttle'below  said  bloclc, 
and  other  members  ui  the  qame  locality,  and 
I  hat  all  of  tbe  members  woeaocnatomM  to|go 
aliout  the  city  for  the  purpose,  as  it  isassumeo, 
oi"  iii-pcciiii  L'  ilie  strectf  and  sidewalks.  It  ap- 
pealed ft:9m  other  testimony  that  St^be  Street 
^  Xfj^m^  St  reel,  and  tbat.cqiferfd  e^^v^ 
t!Qiu,,f diiwMth^  Qoe  upd^  pogui^eratioo,  were 
gfii^vn^^^ijaaiL^  v'^^Ji^as  no  evi- 

dence iami  otnedSdn  on  Ihe  iMn«  the  city  or 
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Its  ofQcen.  At  tbe  close  of  the  eridence  a  mo- 
tion to  DOD-suit  was  made  and  granted  upon 
tbe  ground,  among  othen,  that  the  plaintiff  bad 
fallM  to  make  out  a  caoae  of  action  against  tbe 
defendant  No  request  to  submit  any  qnes- 
tlon  to  the  jurj  was  made  hy  tbe  counsel  for 
tbe  plaintiff,  who  contented  nimself  with  an 
exception  to  tbe  decision  of  tbe  court  In  grant- 
ingtbe  motion. 

The  foregtrincfacta,  which  weretindiapiited, 
were  deemed  aumclent  by  tiie  courts  below  to 
justify  tbe  non-suit  upon  tbe  ground,  as  stated 
by  tbe  learned  general  term,  that,  "while  It 
does  not  appear  by  positive  intMi  that  tbe 
owner  obtained  a  license  or  permit  from  tbe 
municipal  suttioritiea  to  excavate  tbe  space 
under  tbe  sidewalk,  such  authority  may  rea- 
sonably he  hferred  from  the  use  of  the  same 
for  the  period  of  nine  years,  without  objec- 
tion, with  actual  knomedge  on  tbe  part  of 
tbe  city  officials  that  the  same  existed."  The 
4]uei<tion  presented  for  our  determination, 
therefore,  is  whether  CQUsent  to  tbe  main- 
tenance of  this  vault  may  be  inferred  from 
the  long  acquiescence  of  tbe  municipal  au- 
thorities, under  tbe  circumstances  stated. 
A  similar  question  was  under  consideration 
by  this  court  in  tbe  case  of  Jennini;^  v.  Van 
Sehaick,  108  N.  Y.  630,  11  Cent.  Rep.  817, 
where  the  plaintiff  fell  through  an  uncovered 
and  unguarded  coal-hole  in  tbe  sidewalk.  Al- 
though the  building  was  rented  for  flats  or 
apartments  to  tenants  who  used  the  cosl-bote, 
the  owner  ^aa  held  liable,  because  be  remained 
In  control  of  the  balls  and  a  part  of  the  base- 
ment, and  employed  a  janitnr  to  take  care  of 
tbe  premises,  who.  In  tbe  discharge  of  his  duty 
as  ancb,  controlled  the  coal-vault  and  tbe  open- 
ing thereto  in  the  ^dewalk,  and  through  bis 
negligence  fn  leaving  tbe  bole  ungoarded  tbe 
acddent  happened.  Tbe  court,  in  discussing 
an  exception  to  tbe  charge  of  tbe  court  that 
the  action  was  based  on  a  wrongful  act,  said: 
"It  doea  not  appear  that  the  defendant,  who 
owned  the  premises,  bad  ever  obtained  from 
the  municipal  authorities  any  format  license 
or  permission  to  construct  the  opening  In  the 
ddewalk,  but  such  authority  was  a  reasonable 
inrerence  •  f rom  an  acquiescence  of  eighteen 
years  without  objection  from  tbe  city.  As- 
suming, however,  that  authority  for  the  con- 
struction bad  been  granted,  the  duty  of  safe 
covering  and  of  protection  when  open,  re- 
mained, and,  if  not  performed,  the  unguarded 
opening  became  at  once  a  wrong  and  a  nuis- 
ance. .  .  .  We  baTO  asBuined  that  from 
long  use  and  acquiescence  the  consent  of  tbe 
municipal  authorities  to  tbe  construction  of  tbe 
coal-vault  and  its  aperture  should  be  Inferred, 
and  so  the  structure  was  not,  in  and  of  itself,  a 
nuisance.  But  tbe  connent  of  the  dty  Is  con- 
ditional upon  certain  modes  of  use,  and,  if  the 
opening  Is  left  unguarded,  U  becomes  at  once 
a  Mip  and  a  nuisance."  Thus,  while  the  court 
held  tbe  owner  liable  on  tbe  ground  of  negli- 
gence, it  also  held  that  he  was  not  liable  as  an 
original  trespasser,  because  It  inferred  from 
the  acquiescence  of  the  municipal  officers  that 
they  bad  consented  to  construction  and  main- 
tenance of  the  covered  area.  Tbe  question 
-was  ptiesented  to  the  Suprone  Court  of  tbe 
United  States  in  Okieofo  t.  BMins,  67  U.  S.  S 
14  L.  R.  A. 


Black,  41S,  425, 17  L.  ed.  398,  808,  and  also  In 
Sobbirttv,  Chieago.  71  U.  8.  4  Wall.  6B7,  m. 
18  L.  ed.  437.  4m,  where  It  was  held  that  per- 
mission to  build  and  maintain  an  aT«a  in  a  pub- 
lic sidewalk  might  be  inferred  from  tbe  fact 
of  its  construction  and  maintenance  without 
objection  from  tbe  officers  of  the  city.  So  it 
has  been  held  that  tbe  deposit  of  bullaiog  ma- 
terials in  a  street  Ua  use  In  the  erection  of  a 
bouse,  with  the  foil  knowledge  of  tbe  superin- 
tendent and  trustees  of  the  Tillage,  Is  samdent 
to  authorize  and  even  compel,  a  jury  to  find 
cousent  by  Implication  to  such  use  of  tne  stieel. 
Seneca  FaiU  v,  Zatintki.  8  Hun,  S71.  678. 
The  Supreme  Court  of  Hassachosetts,  bi  lay- 
ing down  a  similar  rule,  said:  "What  may  be 
deemed  a  reasonable  and  proper  use  of  a  wav, 

{rablic  or  private,  must  depend  much  on  tne 
ocal  situation  and  much  on  public  usage. 
The  general  use  and  the  acquiescence  of  (tie 
public  Is  evidence  of  the  right.  The  owner 
may  make  such  a  reasonable  use  of  a  way  ad- 
joining bis  land  as  is  usually  made  by  others 
similarly  situated.  As  to  uie  reasonableneaa 
of  tbe  use  it  may  well  be  laid  down  that  In  a 
populous  town,  where  land  Is  very  vahiable, 
.  .  .  where  the  owner  of  a  lot  .  .  .has 
occasion  to  build,  and  for  that  purpose  to  dig 
cellars,  he  may  rightfully  lay  bis  building 
materials  and  earth  within  the  limits  on  the 
street,  provided  be  takes  care  not  to  improper- 
ly obstruct  tbe  same,  and  to  remove  them  in  a 
reaaonable  time."  Van  (yiAnda  v.  Zetilrop,  31 
^ck.  3&3,  397.  The  Supreme  Court  of  Midi- 
igan  holds  Ibat'escaTatlons,  pmpcrly  and  safe- 
ly constructed  under  the  public  streets  of  cities 
for  the  convenience  Of  the  owners  of  premises 
ad  joining,  are  not  unlawful,  even  in  tbe  absence 
of  pcrm&ion  from  tbe  municipa]  authorities. 
Fisher  v.  ThirkeU,  21  Mich.  31, 4  Am.  Rni. 
422.  In  Illinois,  tbe  rule  as  laid  down  by  its 
supreme  court  is  that,  where  the  corporate 
authorities  of  a  city  have  knowledge  of  the 
fact  that  a  lotowner  Is  constructing  a  vault 
under  tbe  sidewalk  for  bis  own  convenience, 
and  make  no  objection,  authority  to  construct 
the  same  may  be  Inferred,  and,  when  the  same 
is  continued  for  many  years  without  objection 
tbe  acquiescence  on  the  part  of  the  city  will  be 
regarded  as  sufficient  authority  to  construct 
and  maintain  it  in  a  careful  and  prudent  man- 
ner. QridUy  v.  Btoomington,  68  HI.  47,  SO. 
Id  an  earlier  case,  Involving  the  same  question, 
that  learned  court  said:  "We  are  not  pr^ 
pared  to  admit  that  tbe  defendant  could,  by 
reason  of  his  ownership  of  tbe  adjfrfnlng  prop- 
erty, claim  the  abaolutc  right  to  take  up  the 
sidewalk  and  extend  tbe  eoa^cellar  under  It; 
but,  as  such  a  privUegets  of  great  convenience 
in  a  city,  and  may,  with  proper  care,  be  exer- 
cised with  Utile  or  no  Inconvenience  to  tbe 
public,  we  think  that  authority  to  make  such 
cellus  may  be  implied  in  Uie  absence  of  any 
action  of  the  corporate  authorities  to  tlie  con- 
trary, they  having  been  aware  of  the  progress 
oftbework."  mtemY. 
See  also  Clark  v.  PVy,  8  Obfo  St.  8S8,  73  Am. 
Dec.  590;  Woodv.  Mean,  13  Ind.  616.  74  Am. 
Dec.  23j;  MaUery  Ortfey,  85  Pa.  S73; 
ffutidhavaen  v.  Bond,  86  Wis.  81;  Irwin  v. 
Ftrnter.  6  Robt.483;  SDUlon,  Mon.Cocp. 
698,  TOO;.  Cooley,  Torts,  7I8L  We  ton  lam 
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-referred  to  do  caw,  aad  have  fooad  Done,  criti- 
cising or  coodemDior  the  doctrine  of  Implied 
coDflflBt  u  thus  laid  down  by  the  courts. 

The  RiTiofiT  of  consent  is  an  executive  act, 
irbich  from  its  nature  does  not  require  an  or- 
dinance or  reaolatioo,  as  in  the  case  of  a  l^is- 
lative  set,  or  a  written  entiy  oe  decision,  as  In 
Ibe  case  of  a  Judicial  act.  Where  the  power 
resides  in  a  single  ofBcer,  and  there  Is  no  stat- 
"Ule  regulating  tbe  subject,  no  reason  Is  appar- 
■ent  why  bis  verbal  consent  would  not  suffice 
the  same  as  a  veriMl  license  from  an  adjoining 
■owner  to  his  next  neighbor,  to  oonstract,  on 
the  land  of  the  latter,  a  wall  wanjibing  which 
•without  consent  would  be  a  treqMUs.  MOkr 

Avbum  d  8.S.  Hill,  91:  Mvrraw  t. 
Oib§on,  SI  III.  App.  18  Am.  ft  EnCTClop. 
Law.Md 

Bo  consent  br  a  board  might  be  given  orally 
hy  the  assembled  body  when  inspecting  tbe 
premises.  An  individual  proprietor  ataodlng 
by  and  wftnesslng  an  erection  on  bU  land 
by  tbe  adjoining  owner,  wbldi  would  be  a 
trespass  if  not  consented  to  by  not  object- 
ing, impliedly  consents.  Why  should  not 
actual  knowledge  by  city  officers,  having  the 
power  to  give  consent,  and  their  persistent  ac- 
<]uiescencc  for  year  after  year,  both  before  and 
after  the  premises  had  changed  owners,  in  the 
maintenance  of  s^d  vault,  he  given  the  effect 
<jt  acitial  consent  theretot  In  answering  this 
question  due  consideration  should  be  given  to 
tbe  convenience  of  commerce  and  the  necessi- 
ties of  business  in  crowded  cities.  Due  regard 
should  also  be  had  to  the  custom  with  refer- 
ence to  constructing  vaults  under  sidewalks, 
30  universal  in  (he  erection  of  modern  bulld- 
inga  for  business  purposes  In  tbe  cities  of 
iaa  State  that  the  court  may  take  judicial  no- 
tice of  tbe  fact,  as  a  mattrr  of  conatant  obser- 
vation and  common  knowledge.  Oibaon  v. 
^vn«,  49  U.  8.  8  How.  884.  899,  13  L.  ed. 
1128,  1139:  RaymoTid  v.  Lomll,  6  Cnsh.  524. 
SS4,  CS  Am.  Dec.  57;  Wade.  Notice,  Sded.  %i 
1409, 1410.  1417. 

We  think  that  both  upon  principle  and  an- 
Ihorfty  consent  to  an  act  socommon  and  neces- 
sary as  the  construction  of  a  vault  under  the 
sidewalk  in  ffront  of  a  block  erected  and  used 
for  basiness  purposes  must  be  conclusively 
inferred  from  the  acquiescence  of  those  having 
charge  of  the  street  for  the  public  for  so  long 
a  ppriod  as  nine  yean. 

Theju^meai  aSavM  be  aMrnud,  m'A  eottt. 

All  concur,  except  Kwdlejr  and  Parker* 
JJ.t  not  TOtfng, 


Oeoige  W.  SHrrH  Hal,  Apptt., 
e. 

ytfSB/at  H.  PROCTOR  et  at., 

t  N.  T  ) 

▲  M^Otttr  Of  tbOM  Who  TOtO,  tbODCh 

loH  tkM  »  Mi^offllir  Off  thooo  Mtaanr 
ppooootat  tbe  aMcMav.ls  suflolenctoeanTa 
rcaolatloii  at  a  mAooI  nteetbur  for  tlM  hm»  of 
1  tioDdi,aDderB  statute  reqatrtQg  "atnaJoHtrot 

Horn— Vir  Mfa  oa  the  qnasttoD.  What  oooaU. 
tataa  •  BwJoiMy*  sue  lowrenae  t*  IngenoU 
4Tten.MX»lLA.aiML 
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aU  tbe  tDbabHsDts  .  .  .  entitled  to  vote  to  be 
■Boertalned  bf  taking  and  reoordbiff  tbe  ayes 
and  Doee  of  aueb  Inhabitant  aUaodlnr"  the 

tPtiriMr,  J.,  tUmmUa^  ^ 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court*, 
Second  Departmeot,  affirming  a  judgment  of 
a  Special  Term  for  Queens  County  dismln- 
log  the  complaini  in  a  suit  brought  to  enjoin 
the  issuance  of  bonds  for  the  erection  of  a 
new  school-bouse,  and  to  prevent  the  levying 
and  collectioo  of  a  tax  for  the  same  object. 


tacts  are  stated  in  the  opinion, 
Mr.  John  E.  P&roons.  for  appellant: 
The  proceeding  rests  wholly  upon  the  stat- 
ute, Is  in  derogation  of  the  common  law,  and 
affects  the  rights  and  property  of  iodivlduais. 
The  statute  must  be  strictly  pursued. 

8obtn  V.  WmiamAwik  &x.  Bank,  114  N. 
T.  128. 

According  to  the  supreme  court  a  mloori^ 
may  authorue  the  bondlug.  To  prevent  it  a 
majority  must  vote  adversely.  This  is  not 
what  the  statute  says.  It  requires  that  a 
majority  shall  vole  favorably.  They  can 
equally  protect  the  district  by  attending  and 
voting  adversely,  or  by  staying  away  and  in 
that  manner  preventing  a  majority  vote. 

Action  of  iegi^tive  bodies  is  equally  pre- 
vented by  preventing  a  quorum  as  by  an 
adverse  vote. 

V.  Winkelmeier,  85  Mo.  103. 

It  is  the  policy  of  the  law  in  this  Slate  to 
give  effect  to  provisions  intended  for  the  pro- 
tection of  monicipalitiea  against  any  attempl 
by  a  small  minority  of  inhaUtanIa  to  create 
iodebtedoesB. 

Staria  v.  Oenca.  28  N.  Y.  439:  OmM  v. 
Sterling,  38  N.  T.  456;  Vn.iee  v.  Woodnijf.  63 
N.  Y.  462,  20  Am.  Rep.  49.');  J',:oi>l^  v.  Alien, 
53  N.  y.  688;  ihirinffi>'>rt  v.  Teiil';.,\,  Sftc. 
Bank.  75  N.  Y.  iSV^-/.  v.  ^■UUomAiirgh 
Sav.  Sank,aupra;  ai.  Josip/t  J\cp.  v.  liogert, 
88  U.  &  19  Wall.  644,  21  I^.  ed.  828;  Walnut 
V.  Wade,  103  U.  S.  688.  ^6  L.  ed.  526;  CnrnAl 
Ctmntj/y.  arnith.  111  V.  S.  556,  28  I>.  it!.  517. 

The  difference  betwo<'u  ihe  policy  »f  ilie 
law  as  administered  in  liiis  ^v.iw  aiid'au  c-tab- 
lisbed  by  tbe  dedsioni^  of  iIil-  Unik-d  .'~Litca 
Supreme  Court,  and  tbe  courts  of  some  of  tbe 
weetern  states,  ia  wdl  illualnted  in  0am  Ckmttlm 
T.  JohnaUm,  90  U.  8.  860,  94  L.  e4.  4l<^  .^r 

The  decisions  of  the  United  Statfpifiulffnne 
Court  yield  in  authority  In  this  case  louo  ttw 
as  estabUshcd  bv  our  own  courts. 

Rieh  V.  JfnUt,  134  U.  S.  6S2,  88  1^  ed.  1074. 

Mr.  Marqaia  D.  Gould*  for  respondents: 

Tbe  resolutions  of  tbe  meeting  are  deter- 
mined by  a  merrily  of  the  votes  oi  those 
present  and  votmg,  and  do  not  require  tbe 
votes  of  a  majority  of  all  pcesent  aad  not 
voting. 

Ob£buw  V.  WaiiuBTiald,  8  Bun.  lOSl;  Qm- 
ling  V.  VeU^,  7  Q.  a  454. 

Vaan,  J.,  delivered  the  opinion  of  Ui» 
court: 

The  only  question  brought  before  us  by  this 
ai^wal  is  wbetber  the  resolutioft^o  bonditbe 
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district  WM  adopted  by  a  majority  of  the 
qualified  voteia,  witbln  tbe  meaoiDg  of  tlie 
statute  govemiag  tbe  sulHeet.  The  trial  court 
found  that  (here  were  800  residents  of  tbe  dis- 
trict eq^tled  to  vote  at  school  meetings  at  the 
time  tbe  resolution  was  adopted,  and  that  all 
of  them  had  been  duly  noiifled  of  tbe  meeting 
and  its  purposes,  which  Included,  by  specific 
mention,  the  voting  of  "a  (ax  to  be  raised  by 
Installraents,  ...  to  be  expended  in  the 
erection  of  a  new  school-house.  At  a  meeting 
held  only  a  few  days  before,  it  bad  been  de- 
termioed  by  a  vote  uf  69  to  47  that  it  "was  ad- 
visable to  erect  a  new  school  building."  and  a 
committee  was  thereupon  appointed  to  procure 
information  respecting  the  site,  cost,  etc.,  with 
instructions  to  report  at  a  future  meeting.  An 
adjournment  was  then  taken,  and  on  the  ad- 
journed day  lis  voting  inhabitantn  were  pres- 
ent, when  tbe  resolution  in  questton  was 
adopted  by  a  vote  of  84  for,  to  88  against,  the 
same,  only  67  having  voted  upon  the  question. 
The  statute  regulating  the  course  to  be  pur- 
sued In  order  to  Issue  valid  bonds  is  as  follows: 
"Whenever  a  majority  oi  all  the  inhabitants 
of  any  tcbool-district  entitled  to  vote,  to  be 
ascerialned  by  taking  and  recording  tbe  ayes 
and  noes  of  such  inhabitants  attending  at  any 
annual,  special,  or  adjourned  Bchoordistrict 
meeting  legally  called  or  held,  shall  determine 
that  the  sum  propofted  and  provided  for  In  the 
next  preceding  section  shall  be  raised  by  in- 
slallments,  it  saaM  be  the  duty  of  tbe  trustees 
of  such  district,  and  they  are  hereby  author- 
ized, to  cause  tbe  same  to  be  raised,  levied,  and 
ooltocted  Id  equal  installments,  in  the  same 
manner,  and  with  tbe  like  authority,  that  other 
school  taxes  are  raised,  levied,  and  collected; 
and,  .  .  .  whenever  a  tax  shall  have  been 
voted  to  be  collected  In  Installments  for  tbe 
purpose  of  building  a  new  school-house,  to 
Dotniw  ao  much  of  the  sum  voted  aa  may  be 
Decesaary,  at  a  rate  of  Interest  not  ezceeaing 
atx  per  cent,  and  to  issue  bonds  or  other 
evidences  of  faidebtedness  therefor,  which  shall 
he  a  charge  upon  the  district  and  be  jHiid  at 
maturity,  and  which  shall  not  be  sold  below 

Kr"  Laws  1864.  chap.  55S.  p.  134S.  g  19; 
iws  1875.  chap.  667,  p.  648,  %  18;  Laws  1881, 
chap.  S28,  p.  706.  %  2. 

As  the  84  electors  who  voted  In  favor  of  the 
proposition  were  less  than  a  majority  of  the 
lis  qualified  voters  who  attended  tbe  meeting, 
it  is  contended  Is  behalf  of  the  plaintiffs  that 
the  resolution  did  not  receive  the  majority  re- 
quired by  statute,  and  hence  that  the  trustees 
were  wiuiont  lawful  authority  to  issue  the 
bonds.  Tbe  argumcut  is  conchufve,  unless 
tfa«  Leirislature  has  provided  some  means  of 
ascertaining  a  majority  of  tbe  legal  voters  other 
than  a  simple  eDumeration  at  atl  the  ^uatifled 
voters  of  the  district,  or  even  of  all  who  at- 
tended the  meeting. 

An  analysis  of  the  statute  suggests  the  In- 
quirv  whether  H  requires  a  majonty  of  all  en- 
tnled  to  vote,  or  a  majority  of  all  present  and 
entitled  to  vote,  or  a  majority  of  all  prracnt 
and  entitled  fo  vote  and  actually  voting.  The  ' 
answer  to  this  question 'Is  to  lie  found  in  tbe 
words  "to  be  ascertained,"  as  used  in  the  stat- 
ute. What  ia  to  be  aacertalnedr  OVtloiAly 
tbe  majority  required  to  make  the  determlna- 
tfon.  HOv  blf  to  MaScAtafnedr  '  Tbestat- 
Ut.1Lk. 


ute  answers:  "By  taking  and  recording  tbe 
ayes  and  ooea  of  such  inhabitants  attending" — 
that  is,  as  attend— tbe  meetlog.  How  is  a  vote 
by  ayes  and  noes  taken  and  reoordedt  Bv 
calling  the  names  of  those  present,  and  record- 
ing such  as  vote  "Aye"  as  in  favor  of,  and 
such  as  vote  "No"  as  opposed  to,  the  pending 
resolution.  As  those  who  do.  not  vote  cannot 
be  recorded  as  voting,  the  majority  must  be 
dftermined  by  comparing  tbe  number  of  those 
who  vote  "Aye"  with  the  number  of  those  who 
vote  "No."  Those  who  did  not  vote  at  all 
cannot  be  recorded  as  voUug  "No,"  because 
they  did  not  vole  "No,"  and  to  so  record  them 
would  falsify  the  record.  When  a  vote  is 
taken  under  a  statute  which  provides  that  a 
majority  is  to  be  ascertained  ijf  taking  and  re- 
cording the  ayes  and  noes  of  those  present  at 
the  meetii^,  we  think  that  those  who  do  oot 
respond  as  their  names  are  called  should  not 
be  counted  at  all,  and  that  ceriainly  they  should 
not  be  counted  as  if  they  had  votea  "No."* 
Tbe  rule  of  the  common  law  pertaining  to  the 
subject,  as  declared  by  Lord  Mausfleld,  Is  that 
"whenever  elect<»^  are  present,  and  do  not 
vote  at  all,  they  vliiiuliv  Bcanic«ce  in  the 
election  made  bv  those  woo  do. '  ((Hdhtott  v. 
Wainicright,  3  ^urr.  1017;)  and  by  Lord  Deu- 
man,  that  a  vote  by  a  majority  oi  a  meeting 
means  "a  majority  of  those  who  choose  to  take 
a  part  in  the  proceedings  of  the  assembly. " 
{Qotling  v.  VeUy,  7  Q.  B.  406.)  The  language 
of  the  Supreme  Court  of  tbe  United  States  m 
a  recent  case  has  a  bearing  upon  the  subject. 
Speaking  through  its  chief  lostice.  that  Jearned 
court  said  that  "all  qualtfled  voters  who  ab- 
sent themselves  from  an  election  duly  called 
are  presumed  to  assent  to  the  expressed  wfll 
of  the  majority  of  those  voting,  unless  tbe  law 
providing  for  the  election  otherwise  declares." 
Cau  County  v.  Johntto)^  95  U.  8.  860.  S4  L. 
ed.  416. 

For  many  years  it  baa  been  the  flatabllabed 

policv  of  the  State  to  cherish  common  schools, 
and  for  this  purpose  it  annually  expends  larse 
sums  of  money.  The  statute  of  wbicli  the 
section  under  consideration  forms  a  part  is  an 
elaborate  and  comprehensive  Act,  designed  to 
furnish  Instruction,  fiee  of  expenae.  to  all  the 
children  In  tbe  State.  Great  care  b  taken  to 
provide  for  the  erection  of  suitahle  bnUdlngs 
for  -school  purposes;  and,  If  a  district  needs  a 
new  school-house,  and  will  not  voluntariljr 
build  one,  agencies  are  provided  by  which  it 
may  be  compelled  to  build  one  even  agsUisi 
the  wishes  of  a  majority  of  the  tax-payers. 
Laws  1887.  chap.  592,  p.  805,  g  1.  Tbe  stat- 
ute should  receive  a  reasonable  coostructioo. 
keeping  In  view  Its  general  purpose  to  pro- 
root*!  the  efficiency  of  ttw  eemmoo  schools.  It 
would  not  be  reasonable  to  hold  that  tbe  ma- 
jority required  Is  an  absolute  nukjorily  of  all 
the  qualified  voters  of  the  district,  because  tbe 
statute  does  not  so  command,  and  oa  that  hssis 
it  would  be  difficult,  it  not  impmsiUe.  to 
wh4th«ra.xqiUuM«n  b«d  .baen^canM  oraoi* 
N»  snt^tfUio*'  er  f«ffwtralj0n  oi  voters  is 
proviaed  for,  wd  the  qualiflcattons  of  nsiaont 
etuitJed  to  vote  •t  eoheol  meettngs  diner  um- 
terially  from  those  el  elsoton  at  mcnl 
tleas.  Henoe  a  dangerous  questfen  «t  fact 
wouM  ihMffa  be  4qm,- and- tbe  vrioe  of  ttte 
bonds  <#ou1d       ttttbaUfy  Affceted-  tt»rrby. 
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Pnideot  men  would  hesitate  before  iDTestfof? 
io  securities  resting  on  such  a  precarious  fouo- 
dation.  80,  as  we  think,  it  would  be  unrea- 
eooable  to  hold,  Id  the  absence  of  au  express 
proTision  t/o  that  effect,  that  a  majority  fa  re- 
i]ulFed  of  all  who  were  present  at  the  meeX\ng, 
whether  they  voted  or  not,  as  this  also  might 
leave  the  result  uncertain  and  invite  contro- 
versy. By  following  the  plain  lanfcuage  of 
the  statute^  and  ascertaining  a  majority  by 
comparing  the  aflBrmative  and  negative  votes 
as  actual^  given  and  recorded,  these  didlcal- 
ties  are  avoided,  and  the  beneficent  aim  of  the 
Legislature  is  accomplished.  This  is  the  con- 
atmctlon  which  has  been  uniformly  given  to 
the  section  under  review  by  the  deparhneot  of 
pObUc  instruction,  and  Is  In  accordance  wHh 
the  general  usage  that  has  followed  Its  rulings. 


Code  Pub.  Instr.  p.  268.  It  does  not  permit 
the  absent  or  indliTerent  to  neutralize  the  ef- 
forts of  the  public-spirited  and  enterprislDg, 
but  compels  everyone  who  wonld  make  his 
influence  effective  to  attend  the  meeting  and 
vote  In  the  manner  provided  by  law.  In  order 
to  adopt  a  resolution  such  as  that  under  con- 
sideratioo,  the  statute,  as  we  interpret  it,  re- 
quires stmply  a  majority  of  the  quallfled  vot- 
ers in  attendance,  pursuant  to  legal  notice, 
who  actually  vote  upon  the  question  submitted 
by  answering  "Aye  or  "No,"  as  the  names 
01  all  present  are  called. 

We  think  that  the  complaint  was  properly 
dismissed,  and  that  theiv^^eni  appemed^m 
giould  be  affirmed,  uim  eotU. 

All  concur,  except  ParkeVt  (Ussentlng. 


MABTLAND  SCPBEHE  COURT. 


Bwen  H.  GRIFFITH,  Appt., 
ft 

GiOTe  A.  SHIPLEY. 

(  Md  > 

J 

1.  Knowledge  of  Uke  porebMar  of  a 
note  at  SO  per  eent  dioconot,  wbo  asked 
the  a^ler  to  keep  quiet  atwut  it,  that  It  was  given 
for  "  hulless  oata  **  to  a  company  which  be  knew 
was  engaged  in  selling  such  oat«.  wltb  proof 
that  the  seller  of  the  note  knew  the  oata  were 
worthless,  l8  sufficient  to  Justify  a  finding  that  be 
WBM  not  a  bona  fldo  purobaaer.  where  the  oats 
were  purcbaaed  at  an  exorbitant  price  witb  an 
agreement  that  the  company  ahould  sell  again  for 
the  maker  of  the  note  a  sttU  larger  qneotlty  of 
oata  at  the  same  priee  per  bustiel. 

S.  EvtdeBoe  that  Uie  plalwtlfl'  claiming 
to  be  a  bona  flde  pnrdiaMv  of  the  note 
sued  on*  whloh  was  given  hi  a  flrandulent 
tnumoUoD  for  huUe«  oata.  knew  previously  of 
the  dealing  Id  anoh  oata  In  the  oelab  borhood.  and 
ttmt  peofde  were  liable  to  be  swindled  therein  as 
be  alleged  his  sod  to  have  been,  la  admiwible  on 
the  queMlon  of  good  fiilth. 

(November  U,  UOL) 

APPEAL  trr  defendant  from  a  judgment  of 
the  Circuit  Court  for  Montgomery  County 
in  favor  of  plaintiff  in  an  action  Iwought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissoiy  note.  Betersed. 

The  facts  are  stated  in  the  opinion. 
Argued  before  Alvey,  Gh.  J.,  and  Miller, 
Irving.  Bryan,  McSherry  and  Fowler,  JJ. 

Meitn.  Thomas  Anderaon  and  W. 
Veirs  Boaic*  Jr.,  for  appellant. 

Me$sra.  Edward  C.  Peter  and  Peter  A 
Senderaon  for  appellee. 

Alwey*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellee,  aq 
indorser  and  holder,  to  recover  the  amountof  a 


Sromissory  note  made  by  the  appellant  on  the 
3tb  of  February,  1888,  payable  to  F.  N.  Hook, 
or  bearer,  on  or  before  the  1st  of  March,  1889, 
for  $160.  The  note  was  made  payable  at  the 
Union  National  Bauk  of  Westmmster,  Md., 
and  on  failure  of  payment  it  was  protested. 
The  note  iteeif  is  in  ordinary  form,  but  on  the 
back  of  it  there  are  certain  printed  forma  of  cer- 
tiflcates  or  statements  which  have  not  been 
filled  up.  The  purpose  of  one  of  these  blank 
forms,  it  appears,  was  to  show,  when  filled  up, 
for  what  the  note  was  given.  The  note  is  also 
indorsed  in  blank  witb  the  name  of  Francis  J. 
Classon.  Hook,  the  payee  of  the  note,  was  at 
the  time  president  of  the  Carroll  County  In- 
dustrial Qrain  &  Seed  Company,  and  the  agent 
who  obtained  the  note  from  the  defendant  waa 
a  person  by  the  name  of  Forney.  It  appears 
that  the  note  was  given  upon  an  SCTeement  on 
the  part  of  the  seed  company  to  sell  to  the  de- 
feadaot,  to  be  thereafter  delivered,  twenty 
bushelsof  hullessoats,  al  $10  per  bushel,  upou 
the  representation  made  by  the  agent,  Forney, 
that  they  ^^i^  of  extraordinary  species  and 
productiveness.  And  at  the  time  of  the  agree- 
ment for  sale  Uie  agent  produced  what  he  rep- 
resented as  a  fair  sample  of  such  oats,  which 
indicated  an  extraordinary  species  or  quality 
of  that  cereal,  and  which,  he  represented,  would 
yield  at  least  four  times  as  much  as  any 
other  oats,  and  would  grow  without  hulls. 
He  also  represented  to  the  defendant  that  the 
company  would  sell  for  him  40  bushels  of  hul- 
Mks  oata.  according  to  the  terms  and  prices  set 
forth  in  a  certain  bond  of  the  company,  deliv- 
ered  to  the  defendantatthe  timeof  the  making 
of  the  note,  at  least  thirty  dnvs  prior  to  the 
maturity  of  the  note,  and  would  from  the  pro- 
ceedsof  such  sale  pay  off  the  note;  thattbede- 
fendant.  acting  upon  these  represealatioiu,  and 
upon  the  faith  of  the  hood,  purchased  the 
twenty  bushels  of  "hnlless  oats,"  for  which 
he  paid  the  agent  in  cash  $40,  and  gave  the 
note  for  the  baUnce  of  the  price,  $160;  that 
the  agent  theo  xnd  there  assured  the  defend* 


NOTE.— For  DOtM  on  Bohemian  oat  transaoUoos. ,  berg  (Hlcb.i  8  L.  B.  A.  GOl;  Heos  v.  Culvn-  iWab,) 
which  are  mibataatlaUjr  like  the  "hnlless"  oat  6  L.  B.  A.  US.  See  also  Knight  v.  UDsejr  (Mlohj  8 
transaction  Invfdved  In  the  above  eaae,  uid  onne- 1 L.  ft.  A.  17B, 
froCtabte  paper  fftven  theMn,  see  Bvans  t.  Stuhr^  | 
14L.RA. 
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ant  that  be  would  flU  up  the  blank  eotry  or 
printed  iodorsemeDt  oo  tbe  back  of  tbe  Dote  so 
as  to  show  tbat  tbe  note  bad  been  given  for 
"builm  oala,"  This,  however,  tbe  agent 
failed  to  do,  and  tbe  note  was  transferred  by 
Hook  to  Cusson  a  few  days  after  its  date. 
Tbe  bond  referred  to  in  tbe  testimony  of  tbe 
wiinesseB.  and  wliicb  was  given  to  ibe  defend- 
ant at  the  time  be  made  the  note  sued  on,  is 
Bet  out  in  tbe  record,  and  is  in  this  form: 
"No.  17.  Feb.  80,1888.  Tbe  Carroll  County 
Industrial  Grain  and  Seed  Company,  incor- 

Etraied  under  the  laws  of  Haryland,  F.  W. 
ook,  Secy.,  W.  A.  Mikesdl,  Treaa,  dotb 
hereby  ^ree  to  sell  40  bushels  of  buU^  oata 
for  Mr.  K  H.  Griffith,  of  7  Dist.,  Montgomery 
Coonty,  State  of  Maiyland,  at  ten  dollars  per 
buflhe(  In  good  order,  teas  $3.60  per  bnanel 
commission,  on  or  before  the  1st  day  of  Feb., 
1888.  We  make  no  monetaiy  statements,  and 
tbe  person  accepting  this  bond  acknowledges 
to  have  purchased  the  grain  at  a  speculative 
value.  [Seal  of  Co.]  F.  N.  Uook,  Prttldent. 
R.  H.  Oriffltb.  Buyer." 

The  defendant  tbeo  proved  tbat  he,  shortly 
mfter  tbe  date  of  tbe  note  and  the  bond,  re- 
ceived twenty  bushels  of  oats  from  tbe  seed 
company,  hut  tbat  they  were  In  no  respect 
similar  to  tbe  sample  shown  at  tbe  time  of  tbe 
TODtract;  tbat  be  prepared  ground  aod  seeded 
tbe  oat9,  giving  them  the  most  favorable 
chances  for  good  yield,  but  ttiat  tbe  product 
was  not  more  tbao  thirty-five  bushels,  and  that 
of  a  most  inferior  quality;  tbat  the  oata  In  fact 
were  worthless;  and  ubat  instead  of  being 
hulless  oats  tbey  turned  out  to  be  oatless  hulls, 
and  of  no  value  whatever.  And,  this  being 
the  case,  of  course  there  was  no  attempt  on 
the  part  of  the  company  to  comply  with  the 
terms  of  its  bond,  frauds  and  deceptions  of 
tbe  character  here  CDmplained  of  bad  become 
BO  frequent  in  some  parts  of  the  State  that  the 
Legislature,  by  tbe  Act  of  1>'88,  chap.  415, 
passed  only  a  little  more  than  a  month  after 
the  date  of  tbe  notesued  on,  has  undertaken  to 
put  a  restraint  upon  such  transartlons  by 
bringingpartlesperpetratioffsucb  fraudswithln 
tbe  purview  of  the  Penal  Code;  and,  while  the 
provision  of  tbat  statute  cannot  apply  to  tbts 
oue,  tbey  furnish  evidence  of  how  such  trans- 
actions are  and  have  been  regarded,  and  of  tbe 
necessity  of  denouncing  them  as  criminal  by 
the  law.  Id  deciding  Uiie  case  as  presented  on 
the  instruction  of  the  court  below,  we  must 
allow  to  tbe  undisputed  facta  their  full  Force 
and  effect,  and.  so  treating  them,  no  other  con* 
elusion  can  be  drawn  than  that  there  wasgrqm 
fraud  perpetrated  upon  the  defendant  In  on- 
tainiogfrom  him  tbe  note  sued  oo;  and  tbe  ma- 
terisl  question  is  whether  there  was  evidence 
legally  sufQcient  to  be  submitted  to  tbe  jury 
from  which  they  contd  find  that  the  plaintiff 
was  not  a  bona  nde  bolder  of  tbe  note  for  value. 
The  court  below  instructed  the  jutv  that  there 
was  no  evidence  legally  sufficient  from  which 
tbey  could  find  that  tbe  plaintiff  bad  any 
knowledtre  or  notice  of  fraud  or  wabt  of  con- 
sideration in  the  making  of  the  note,  and  tbat, 
therefore,  (heir  verdict  must  be  for  the  plain- 
tiff for  tbe  amount  of  the  note.  In  this,  we 
tbtofc,  there  was  error. 

Fraud  In  tbe  tnceptlon  of  tbe  note  being  es- 
tabUsbed  by  iocoDtrovertlMe  evidence,  It  wbb 
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incumbent  upon  tbe  plaintiff  to  show  that  tba 
note  came  to  him  before  nuturl^.  bona  fide., 
and  for  value;  for,  even  tbougb  he  may  have 
paid  the  full  face  value  of  the'  note,  stiU,  If  lie 
bad  knowledge,  at  the  time,  of  tbe  fraudulent 
inception  of  the  note,  or  of  the  want  of  consid- 
eration for  the  same,  be  would  not  be  a  bona 
fld&  holder,  and  could  stand  In  no  better  posi- 
tion than  the  party^  from  whom  he  obtained 
the  note.  This  is  tbe  settled  doctrine  in  thia 
8ute,  as  it  is  etaewhere.  ToUen  t.  BMg,  57 
Hd.  440;  WiUianu  v.  Buntinfftm,  08  Md. 
11  Cent.  Rep.  688. 

In  Stetoart  v.  Lanting,  104  U.  S.  505,  96  L. 
ed.  866,  it  waa  held  by  the  supreme  court  tbat 
tbe  indorsee  of  negotiable  paper  which  has  a. 
fraoduleat  or  Ule^  inception  must,  in  order 
to  entitle  him  to  recover  tliereoa,  prove  that 
be  Is  a  bona  fide  holder  thereof  for  value;  and 
many  otherautboritiesto  tbe  same  effect  might 
be  cited,  but  It  la  unnecessary.  Here  there  ia 
evidence  to  show  that  Classen,  who  obtained 
the  note  from  Hook,  the  payee,  indoiaed  and 
trausferred  tbe  note  to  the  plaintiff  before  Ita 
maturity.  But  Claason  aw«an  Uiat  be  knew 
at  tbe  time  he  obtidned  tbe  note  from  Hook 
"that  it  was  given  for  hulless  oats,  and  tbat 
said  oata  were  worthless,  and  tbat  this  was  the 
prevalent  opinion  In  and  around  Westminster, 
where  he  and  the  plaintiff  resided."  There 
can  be  no  doubt,  therefore,  that  Clasion  pos- 
sessed knowledge  of  tbe  fraudulent  inception 
and  character  of  the  note.  It  is  true,  tbe 
knowledge  possessed  by  Classon  would  not  af- 
fect tbe  validity  of  tbe  note  In  the  bands  of  tbe 

Elaintiff  if  the  latter  acquired  title  to  the  note 
cfore  maturity,  in  good  faith,  and  for  value. 
But  if  tbe  plainiiS  had  notice  at  tbe  time  be 
purchased  the  note  that  it  was  void,  or  wv* 
subject  to  impeachawDt  for  fraud  ot  waoi  of 
consideration,  la  the  band*  of  Clawm,  be  took 
it  aobjea  to  tbe  awne  eqottleB  and  defoiaeB 
that  it  waB  aub>ct  to  in  tbe  bands  of  ClaMoo. 
Clasaon  not  being  a  Iwna  llde  bolder,  oeiiber 
could  tbe  plainiiff  be,  if  be  took  the  note  with 
knowledge  of  tbe  facte  that  afleeted  it  In  tbe 
hands  of  OlaBSon.  Story,  Prom.  Notes.  100. 
101. 

"And  It  Is  agreed  on  all  rides."  says  Jndpr 
Story,  in  bis  work  on  Promissory  Notes,  g  107, 
"that  express  notice  is  not  Indispensable;  but 
it  will  be  sufficient  if  tbe  clrcumstaocrs  are  of 
such  a  strong  and  pointed  character  as  oecee- 
sailly  to  ca^  a  shade  upon  the  transaction,  and 
to  put  the  bolder  upon  Inquiry."  Mere  negli- 
gence or  want  of  caution,  such  as  may  exist 
without  tbe  imputation  of  bad  faith,  will  not 
do;  but  a  party  must  not  be  wltlfolly  blind 
and  Inattentive  to  such  facts  and  circumstance* 
as  would  lead  bim  directly  to  the  knowledge 
of  the  infirmities  of  tbe  paper.  The  note,  aa 
has  been  stated,  was,  by  its  terms,  made  pay- 
able on  or  before  the  1st  of  March,  1880;  and 
the  bond  to  tbe  defendant  obtlnted  the  seed 
company  to  sell  for  tbe  defendant  tbe  for^ 
bushels  of  bullesB  oats,  at  $10  per  bushel,  on 
or  before  tbe  1st  of  February,  1880.  And,  ac- 
cording to  the  proof,  the  proceeds  of  this  sale 
of  oalB  were  in  part  to  be  applied  in  taking  up 
tbe  note.  As  between  the  original  parties  to 
tbe  note,  ud  as  agataat  all  who  eabaeqnniily 
took  it  after  maturity,  or  who  tooft  It  by  trans- 
fer bofore  matority  with  notice  or  knowledgn 
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oF  the  tacts  of  the  transectloD  out  of  which  the 
ootc  had  Its  origlD.  the  bond  and  Dote  must  be 
li^eo  together  as  fonniDg  parts  of  one  and  the 
same  contract,  aod  must  he  construed  togeUier 
as  constttuUng  the  entire  contract  between  the 
parties.  It  Is  very  apparent  that  tiie  note 
would  not  have  been  given  without  the  bond, 
and  that  tbe  bond  formed  the  principal,  if  not 
the  entire,  ioducemeot  to  the  makiDa  of  the 
note.  Tbe  stipulatioiis  of  the  bond  have  not 
been  performed,  and,  with  the  knowledge  of 
the  deception  in  regard  to  tbe  oats,  It  is  most 
improbable  that  the  partv  giving  It  ever  rap- 
posed  that  tbe  bond  could  be  peitormed.  The 
consideration  for  the  note,  therefore,  has  ut- 
terly fail^.  or.  rather,  no  valid  or  substantial 
consideration  for  it  ever  existed;  and  therefore 
no  holder  of  the  note  is  entitled  to  recover 
thereon  except  a  par^  who  may  have  In  good 
faith  acqsiied  title  to  tbe  note  before  matur- 
ity, aod  for  value.  Beo  Sutton  r.  Beektoith,  68 
Hicb.  808:  MeNamara  v.  Qargett,  08  Mich.  4&4. 

Was  there  evidence,  then,  legally  sufficient 
that  ought  to  have  been  submitted  to  tbe  fury 
from  which  tb^  could  have  found  tbat  there 
was  notice  on  the  part  of  tbe  plalntlCt  at  the 
time  obtaining  the  note  of  tbe  want  of  con- 
sideration, or  of  fraud  Id  its  incepiioo?  We 
think  there  was  such  evidence,  and  thai  there 
vaserrorin  not  submitting  ft  totbe  Jury.  Tlie 
plaintiff  admits  that  he  knew  of  tbe  8e<ed  com- 
pany.  and  of  its  dealing  in  holless  oats,  though 
be  swears  tbat  he  obtained  tbe  note  innocentfy, 
and  without  any  knowledge  of  tbe  want  of 
consideration  or  of  frauoT  He  was  a  note 
shaver,  aod  Ctaasoo.  from  whom  he  obtained 


tbe  note,  sweats  tbat  at  tbe  time  he  transferred 
tbe  note  to  tbe  plaintiff  he  told  him  that  the 
note  was  given  for  "hulless  oats,"  This  wit- 
ness ClaiaoD  alBO  swean  that  be  ottered  Ike 
note  to  tbe  plaintiff  at  a  discount  of  15  pa- 
cent,  but  tbat  tbe  plaintiff  would  not  lake  it 
at  that  rate,  but  offered  to  and  fUd  take  it  at  a 
discount  of  20  per  cent,  though  tbe  note  bore 
interest  frcnn  its  date.  He  also  swears  that  at 
tbe  time  of  seUfag  tbe  note  to  tbe  plaintiff  the 
latter  requested  bim  to  keep  quiet  about  it. 
Tbe  witness  himself  knew  that  the  note  had 
been  given  for  "hulless  oats,"  and  that  tbe 
oats  were  worthless,  though,  he  aays,  he  did 
not  tell  tbe  plaintiff  tbat  be  knew  tbe  oats  were 
worthless.  This  was  evidence,  certainly,  from 
which  the  jury  miebt  or  might  not  bave  con- 
cluded that  tbe  plaintiff  had  KoowledjEe  of  tbe 
fraudulent  character  of  the  noteat  tbe  time  he 
discounted  it  at  the  rather  heavy  shave  of  90- 
per  cent,  end  tt  was  evidence,  we  think,  that 
the  jury  should  have  been  allowed  to  consider. 

A.nd  we  are  of  opinion,  moreover,  that  there 
was  error  in  striking  out  the  testimony  set 
forth  in  the  first  exception.  Tbat  testimony 
fumisbed  evidence  that  the  plaiotilT  as  far 
back  as  Janoary,  1886,  knew  of  tbe  dealing  lt> 
hulless  oats  in  htenei^borbood,  and  that  ibey 
were  things  about  which  people  were  liable  to 
1)6  swindled,  as  be  alleged  his  son  to  bave  been. 
This  proof  was  of  a  circumstance  tbat  should 
have  been  permitted  to  go  to  the  Jury,  in  con- 
nection with  tbe  proof  of  the  other  facts  of 
tbe  case. 

7^  judgment  musC  Uier^im  he  iweraed,  and 
a  new  triiu  awarded. 


MISSOURI  SUPREME  COURT  <2d  Div.). 


Jfc  J.  L.  BDSKETT. 

(  lib.  I 

Tkm  oonatttotloMhl  Mwaptton  of*  wAt> 
nam  ^mm  twamying  acalMt  hlMaalf 

does  not  Justtfr  bis  retmaltotestUirsstooriml- 


nal  acts  of  others,  luch  as  gamtn^,  aHlton^h  he- 
aleo  may  have  iMeo  eonteA  ttianin  and  Uiey 
Btaj,  If  dlsoovered.  tte  used  as  wltnesMS  against 
bhn,  when  there  Is  «  statntoir  prohlblUon 
sKalnst  tbeuseofUs  owntesttmonj  against  him- 
self. 


Nova.— AnaH)t«o«  from  aeif'Crtminatian:  cf eet  of 
wlatyta  proklbUiug  Has  iaf  tntfmonif  againd  the 
totttiem. 

A  wItiMSS  before  the  grand  Jurr  cannot  be  ez- 
cuaad  fnHntelUngwbatpeasonsotlwrtbaD  btmself 
be  has  seen  eogsifed  Id  gambling,  on  tlie  ground 
that  bis  uMwer  would  orlnilnale  hinuetf.  Ward  v. 
State.  2  Ho.  120,  S  Am.  Dec.  449.  Contra,  Sllnter  V. 
People  illl.)  Nov.  4, 1891. 

Id  neftlier  of  these  cases  was  any  suggesttmi 
made  as  to  tbe  effect  of  siatutas  prohibiting  tite 
use  of  testlntony  In  future  protucutlonfl  against  the 
wltoees.  It  wilt  be  soen  from  tbo  cases  cited  t)e]ow 
tbat  tbe  oourts  of  different  sutcs  take  different 
Tiews  of  tbe  leqalsftes  ot  such  statutes. 

A  witness  Is  exempt  from  testifying  as  to  crimi- 
nal acts  of  others,  on  tbe  ground  tbatbls  leetlmony 
may  tend  to  criminate  hlmeclf,  notwlthstuodlng  a 
afatute  providing  tbat  hts  evMenoe  cannot  be  uticd 
•gainst  blm.  unleaB  full  indemnity  atralnst  prose- 
cution Is  guaranteed  to  blm  by  tbe  statute.  Kea- 
«lTlek  r.  Com.  78  Va.  4B8;  CoDen  v.  Com.  24  Gratt 
«EHc  mate  V.  NowQII.  W  N.  H.  814;  BnKrys  Case,  lOT 
Mass.  ITS.  9  Am.  Kep-tEL 

Tbe  ooostttutiooal  exemption  of  a  wltneas  from 
oeLt-crlmliiatkMiiloes  Dofcezonse  him  from  answer- 
ing, wbwe  It  is  provided     statute  that  bis  testi- 

t4L.RA. 


mony  oan  never  tw  used  In  any  iiroaecutkHi  against 
iiim  for  tbe  otteose  disclosed.  State  v.  Quarles.  18 
Ark.  8)7:  Htgdon  v.  Heard.  14  Ga.SSS:  Kneclandr. 
State,as!  Oa.  S96;  Wllklns.r.  Malone,  14  Ind.  168:  Fra- 
zee  V.  Statf,  58  Ind.  8;  People  v.  Kelly.  24  N.  Y.  T4: 
People  V.  fibarp,  V  Cent.  Rep.  WKWt  K.Y.ieii  Bx 
paru  Howe,  7  Cai.  184;  Bedgood  v.  State,  115  Ind. 
nO;  La  Fontaine  t.  Soutbem  UnderwrttetB*  Asso. 

In  Counsebaan  t.  Hltctioook.  142  U.  &  H7, 8K  L. 
«d.  — ,  i«T«rslng  Re  CouDselman,  44  Fed.  tt^.  SU, 
a  case  avlslag  oat  of  the  refusal  of  a  wttnen  to  an- 
swer orimtnatlng  questlDns  before  the  grand  Jury 
as  to  vlolatioDa  of  tbe  Interstate  Commerce  Act,  It 
was  held  by  tbe  supreme  court  of  tbe  tTnited 
States,  after  an  ezliaustive  review  of  the  authori> 
tics,  that  tbe  wItoesBneednotanswer,  although  tho 
answers  were  prohibited  tiy  statu  te  from  befog  used 
In  any  criminal  proceeding  against  htm;  ulnoe  tlie 
oonstitutlonal  protection  it  Infrltured.  anl«ei  pros. 
eoutloQ  of  the  witness  for  the  offense  disclosed  is 
absolutely  prohibited  byttaefltatutet  thus  overrule 
log  United  States  v.  McCarthy,  18  Fed.  Rep.  87: 
United  States  v.  Brown,  1  Sawy.  fiSl;  United  Sutes 
V.  Three  Tons  of  Coal,  S  Btis.  819,  upon  this  point. 

J.  G.  O. 
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(Hovember  14,  im.> 

PETITION  for  a  mtt  of  lubeu  oorpw  to 
obtain  release  of  pptftloner  tnm  the  cos- 
todr  of  the  sheriff  of  Phel[»CountT  to  wbfeb 
he  nad  been  committed  for  refusal  to  answer 
ouestfODs  propooDded  to  him  hy  the  grand 
jary.  fietittongr  remanded  to  ewMot^. 
TbK  facta  are  stated  Id  the  opIiiloD. 

Me$in.  J.  B.  Rarrlaen  and  T.  t,  JToBea* 

for  relator: 
The  relator  was  not  bound  to  aoswer  the 

?[uesttoD  propounded  to  him  by  the  grand  juiy 
or  the  reason  that  the  answer  would  fniorm 
the  grand  Jury  of  the  names  of  the  other  i>sr- 
ties  ID  any  game  of  cards  with  himself,  which 
knowledge  would  enable  the  grand  jury  to 
aummoD  said  parlies  before  them  and  compel 
them  to  ^ve  evidence  of  relator's  gambllug. 
All  of  which  the  grand  jury  could  not  do  un- 
less the  relator  fumlshea  them  with  sources  of 
evidence. 

The  relator  was  not  bound  to  furnish  evi- 
dence that  would  lead  to  his  conviction. 

State  V.  TaOoU.  78  Mo.  847:  1  GreenL  Ev. 
S  4B1,  and  auttioritle*  cited;  Bsnn  t.  Bank  of 
Satina,  1  N.  Y.  88;  State  v.  £ond$date,  48 
Wis.  864;  Kireehner  v.  State,  9  Wis.  140; 
Printzv.  Cheen^.  Illowa,  469;  State  v.  Duff^, 
15  Iowa,  426;  ^opU  r.  Afather,4  Wend. 
31  Am.  Dec.  122:  SovtMrd  v.  Rexford.  6  Cow. 
266-,  Beg.r.6arbett,  3  Car.  &  K.  474;  Mahanke 
T.  Cletand,  76  Iowa,  401. 

It  waa  in  the  judge's  instruction  to  the  grand 
jury  Ibat  one  party  may  be  called  upon  to  dis- 
cover the  other  party  to  a  game  of  cards  and 
with  his  evidence  convict  them,  and  they  then 
(after  he  has  informed  the  grand  jury  of  the 
names)  be  subpoenaed  to  give  evidence  agninst 
him  and  lead  to  his  conviction. 

Thii  doe*  indiieotly  what  cannot  be  done  di- 
rectly, which  la  VDCMiBtltulional. 

T^gtor  r.  Mm  Oovnt^  Omtrt.  S8  Ohio  St. 

McFarUuie,  J. ,  delivered  the  opinion  of 

the  court: 

This  Is  an  application  hy  petition  of  J,  L. 
Buskett  for  release  on  writ  of  habeas  corpus 
from  the  custody  of  John  W.  Cooper,  sheriff 
of  Phelps  County,  and  from  the  common  jail 
of  said  county,  in  which  he  is  confined.  Tbe 
petition  and  attached  record  show  that  peti> 
tioner  was  summoned  before  the  grand  jury  of 
Phelps  County  as  a  witness,  and  waa  asked  if 
be  knew  tbe  names  of  any  partiei  or  person 
who  have  been  ^mbling  with  cards  or  other- 
wise In  Phelps  County  within  the  lut  ^ar. 
To  this  question  he  answered,  "Tes,"  Pett- 
tioner  was  then  a.sked  who  they  were,  other 
than  himself.  This  question  the  witness  re- 
fused to  answer,  giving  as  a  reason  for  such 
refusal  that  the  answer  would  criminate  him- 
self, and  "would  lead  (o  the  divulging  of  evi- 
•dence  that  would  convict"  him  of  tbe  misde- 
meanor. Tbe  fact  of  the  refusal  to  answer 
was  duly  communicated  to  tbe  court.  Tbe 
court  decided  that  the  question  was  proper, 
and  that  petitioner  should  answer,  informing 
him  at  the  same  time  that  bis  testimony  should 
in  no  case,  be  used  against  him.  Sttll  refus- ; 
ing  to  answer,  he  was  adjudged  guilty  of  a  con- 1 
14  L.  R  A. 


tempt,  and  a  fine  of  $%  imposed  upon  hho. 
In  default  of  pavment  of  the  fine,  be  was  or- 
dered committed  to  the  county  jail  until  the 
fine  should  he  paid.  From  this  confinement 
he  asks  to  be  dfsctaarved. 

Petitioner  insists  that  he  waa  privileged  to 
refuse  to  answer  the  question,  on  tbe  groaad 
of  tbe  protection  guaranteed  bim  hy  section 
28  of  the  Bill  of  Rights,  which  provides  thu 
"no  persoD  shall  he  compelled  to  leatify  agatost 
himself  In  a  criminal  cause."  On  the  other 
hand,  the  State  Contends  that  ample  protectioB 
was  afforded  peUtioner  nnder  section  3811, 
which  is  as  follows:  "No  person  shall  he  In- 
capacitated or  excused  from  testifying  touch- 
ing aoj  offense  committed  by  another,  agiinst 
any  of  tbe  provisions  relating  to  gaming, 
reason  of  bis  having  betted  or  played  at  airrof 
the  prohibited  games  or  gaming  device!,  out 
tho  testlmnny  which  may  be  given  by  sucb 
person  shall  In  no  case  be  used  against  hnn." 
Petitioaer  insists  that  this  statute  infringes  bis 
rights  under  the  said  section  of  the  Oonatlta- 
tlon,  and  is  therefore  void.  Waiving  tbe  ia- 
qulij  In  this,  case  whether  the  validity  of  tbe 
judgment  imposing  the  SneonpetltiooercouM 
be  inquired  into  or  impeached  in  tbis  collatenl 
proceeding,  and  whether  an  appeal  or  writ  of 
error  would  He  from  the  judgment,  we  will 
consider  the  real  question  in  the  case.  Peti- 
tioner claims  that  section  28  of  the  Bill  of 
Rights,  providing  that  "no  person  shall  be 
compelled  to  testify  against  himself  in  a  crimi- 
nal ranse,"  gives  blm  the  absolute  right  to  r^ 
fuse  answering  any  question,  or  giving  soj 
testimony,  whtcb  would  either  tend  directly  to 

f trove  him  guilty  of  a  crime  or  would  affmd 
oformation  or  point  out  sources  of  iDfonna- 
tion  which  might  lead  to  fastening  a  crime 
upon  himself;  that  section  8819  falls  short  of 
giving  him  that  full  and  complete  Indemnliy 
against  prosecutions  for  crimes  about  wbin 
he  may  be  called  to  testify,  and  which  may  be 
indirectly  disclosed  by  the  evidence  given;  and 
that  said  section  fa,  for  that  reason,  in  collet 
with  eecttOB  S8  of  the  Bin  of  Rights,  tad  n 
without  force  and  validity.  TbecommoD-law 
maxim,  which  Is  thus  Incorporated  In  tbe  Cob- 
stilutioD  of  the  Stale,  has  ever  been  esiimtied 
and  held  as  one  of  the  most  sacred  persoiul 
rights  guaranteed  the  ciiizensof  tbisrountry 
and  of  England.  It  flndsaplace  In  everystate 
constitution,  as  well  as  in  that  of  the  Uoited 
States,  and  should  therefore  receive  such  lib- 
eral construction  as  will  secure  to  the  citizen 
its  foil  protection  against  inquisitorial  oppres- 
aioo.  The  right  thus  secured  would  be  bot  an 
empty  mockery  if  its  privities  could  be  in- 
paved  nnder  a  pretense  of  legislative  rela- 
tion. 

It  becomes  proper,  Uien,  briefly  to  inqaire 
into  the  extent  of  the  privilege  thns  accorded, 
in  the  absence  of  any  ^tutoty  protectioD,  aod 
see  what,  If  any,  righta  are  infringed.  In 
Pifopte  V.  Kelts,  24  N.  Y.  74,  DenIo,  J.,  to  con- 
ddering  a  like  provision  of  the  Coostitution  of 
New  York,  says:  "The  history  of  Englandia 
early  periods  furnishes  abundant  ioataoces  of 
unjustifiable  and  cruel  methods  of  exiortinfc 
oonfeadons;  and  the  practice  at  this  day  in  the 
criminal  tribunals  of  tbe  most  polished  eona- 
tries  in  continental  Europe  Is  to  subject  ao  ac- 
cused person  to  a  coarse  of  intenogatories 
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wbicb  would  be  quite  revolthig  to  s  miod  ac- 
customed only  to  the  more  bumane  ^Btem  of 
English  and  American  criminal  law.   Ii  was 
not,  tburefore,  UDKasonfU>le  to  guard,  by  con- 
fltiiatkmal  NDCtloni  againrt  repetitimi  of 
mich  (wacttees  in  this  State;  and  it  is  not  at  all 
improbable  tbiathe  true  intenUon  of  the  pro- 
▼icdoQ  ip  qnestioD  corre^Dda  with  tbe  natural 
couBtructloD  f>f  tbe  language.    But  there  Is 
gtcst  force  in  tbe  argument  ibat  constitutioaal 
pKOvisioos,  devised  against  ^overafflental  op- 
messIonB,  and  eapedatly  agaibat  gucb  as  may 
oe  exerstaed  under  preleniie  of  judicial  power, 
ought  to  be  construed  with  tbe  utmost  Ubwal- 
ity.  and  to  be  extended  so  as  to  aocomplisb  tbe 
full 'object  wbicb  the  author  apparently  bad  in 
view,  so  far  as  it  can  be  done  consistently  with 
any  fair  Interpretation  of  the  language  em- 
ployed.  Tbe  muidaie  that  an  acc^ed  person 
should  not  be  compelled  to  give  evidence 
Mfinst  himaclf  would  fail  to  secure  the  whole 
object  intended,  if  a  prosecutor  might  call  an 
accranplice  or  confederate  in  a  criminal  of- 
fense, and  aflerwards  use.  the  evidence  be 
might  give  to  procure  a  conviction  on  tbe  trial . 
of  an  indictment  against  bim,"   Tbe  question 
came  before  this  court  in  a  very  early  day  in 
Ward  X.  State,  2  Mo.  ISO.  83  Am.  Dec.  449.  in 
whlcb  HcGlrk,  Ch.  J.,  wrote  tbe  opinion  of 
tbe  court.   Tbe  facts  ia  tbe  CAse  were  similar 
to  those  shown  by  this  record.   A  witness  be- 
fore the  grand  jury  was  asked,  "Do  you  know 
of  any  person  or  persons  having  bet  at  a  faro 
table  in  tliis  county  within  tbe  last  twelve 
montbs?"  to  which  the  witness  answered,  "I 
do."  The  witness  was  then  asked  to  tell  what 
person  or  persons  have  so  bet  other  than  him- 
self.   The  witness  declined  answering  this 
question,  saying  he  could  not  answer  without 
implicatlDg  himself.    Hie  question  before  the 
court  was  whether  the  witness  could  be  re- 
quired to  answer.   Tbe  court  adopted  tbe  rule 
laid  down  by  Chief  Jv^ee  Marshall  in  Burf$ 
Trial,  245:   "That  it  la  tbe  province  of  the 
court  to  judge  whether  any  direct  answer  to 
tbe  quesUon  that  may  be  proposed  will  fumlsb 
evidence  against  the  witnciis.   If  such  answer 
may  disclose  a  fact  which  forms  a  neressary 
ana  essential  link  in  a  chuiu  of  testimony, 
wbicb  would  be  suiQcient  to  couvicl  him  of 
any  crime,  he  is  n^ot  bound  to  answer  it  so  as 
to  furnish  matter  for  that  conviction.  In  such 
cape  the  witeess  must  himself  judge  what  bis 
answer  will  be,  and,  if  be  say  fm  his  ostli  he 
cannot  answer  without  aocu&ing  himself,  be 
cannot  be  compelled  to  answer."   It  is  said  by 
tbe  Supreme  Coort  of  yirgioia  {Kendriek  v, 
<hm,     Vs.  41Ki),  In  iqwakingof  a  similar  pro- 
Tlston  of  tbe  Constitution  of  that  Slate:  "It 
ought  to  beconstrued  with  the  utmost  liberality 
consistent  with  tbe  due  executiOD  of  the  laws 
and  the  safety  of  society.  But,  while  it  is  a  set- 
tled maxim  ol  law  that  no  man  is  bound  to  crimi- 
nate himself,  it  ia  also  a  rule  of  law  and  necea- 
ftitr  of  pubHc  justice  that  every  person  is  com- 
pellable to  bear  testimony  in  tbe  admlolatratlon 
of  the  laws  of  tbe  duly  constituted'  cotirta  of 
tbe  country."   This  court.  Iti  Stale  v.  Talbott, 
73  Mo.  857.  cites  approvingly  the  rule  given  by 
GreenWf  In  bis  work  on  Evidence  (§  456): 
"Where  tbe  aoswer  will  have  a  tendency  to 
expose  tbe  witneaa  to  a  penal  liability,  or  to  anv 
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kind  of  punishment,  or  to  a  criminal  dia  ^\ 
tbe  witness  is  not  bound  to  answer." 

It  will  be  seen  by  these  decisions  that  the 
protection  given  tbe  witness  under  tbe  Consti- 
tution has  not  been  cDnstrued  literally,  and  con- 
fined to  an  exemption  from  testifying  in  a  crim- 
inal proceeding  in  which  he  bimsdt  is  prose- 
cuted, but  has  been  extended  to  protect  him  In 
all  cases  in  which  his  evidence  would  prove  "a 
necessary  and  essential  link  in  a  chain  of  testi- 
mony, which  would  be  sufficient  to  convict 
him  of  crima" 

The  question  then  arises.  Does  tbe  statute 
afford  tae  witness  protection  and.  immunity 
e<]ual  to  that  afforded  him  under  fhe  Constitu- 
tion? If  it  does  so,  then  section  8819  does  not 
deprive  petitioner  of  any  constitutional  right 
or  nrivilege,  and  is  valid.  There  can  be  no 
donot  that  the  language  of  tbe  statute  granting 
protection,  that  "the  testimony  which  may  be 
given  by  such  person  shall  Id  no  case  be  used 
against  him,"  is  as  broad  as  the  constitutional 
privilege,  "that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal  cause." 
It  might  therefore  be  sufficient  to  bold,  as  was 
done  hy  Broun,  ./. ,  in  JJiiihil  ^t'ltrs  v.  Mr- 
Curtliif,  IS  Fed.  Ii<.-p,  t'S:  "The  reiiMou  of  the 
former  rult;  cxcinptiiig  wiluessca  from  giving 
compulsory  li'sliruony  against  themselves  Wfe 
th:it.  flifir  testimony  might  lie  used  to  copvtct 
thr-iii.  The  statute  almve  quoted,  in  ^rttvAt^ 
ini.'  -AX  |H.wvi!>]e  use  of  t-eslimony  thus  givpn, 
do^  .■i\v;iy  Willi  ibe  rc.'isuu  of  the  rule;  unci 
there  is  Iheret'ore  no  longer  any  ground  for  ile. 
application." 

But  in  this  case  what  fact  could  have  been 
disclosed  by  petitioner  in  his  testimooy  whipb 
could  have  been  used  as  a  link  in  a  chain  of 
evidence,  upon  which  he  might  have  been  con- 
victed of  a  criminal  offense,  against  tbe  use  of 
which,  in  a  trial  against  himself,  be  was  not 
given  as  foil  protection  as  tbe  Constitution 
afforded  him?  He  was  fully  protected  agaiost 
the  use  of  any  admissions  or  declnratioos  he 
may  have  made  against  himself.  Suppose  he 
had  answered  that  be  had  seen  A.  and  B. 
gambling  with  cards.  What  fact  would  have 
been  disclosed  that  could  have  "formed  a  link 
In  a  chain  of  evidence"  against  himself.  To 
look  on  at  others  gaming  is  not  a  criminal  of^ 
fense,  subjecting  ^the  observer  to  prosecu- 
tion. 

It  Is  insisted,  however,  and  this  is  tbe  main 
ground  of  contention,  that  facts  might  be  dia- 
closed  which  would  afford  facilities  for  fasten- 
ing tbe  guilt  upon  tbe  witness.  Thus,  tt  ia 
oontendca,  if  witness  should  have  answered 
that  be  had  seen  A.  and  B.  gaming,  then  tb«v 
could  be  called  as  witnesses  to  prove  that  peti- 
tioner was  at  the  same  time  engaged  In  gaming. 
It  will  be  seen  that  this  illustration  assumes  a 
case  oulside  tbe  protection  of  Ibe  Cont^titution 
itself,  as  most  liberall;  Interpreted.  Tbe  court, 
in  the  case  of  FeopU  v.  KeUy.  tapra^  speaking 
on  this  posslbllily.  aaya:  "But  neither  the  law 
Dor  the  Constitution  u  so  sedulous  to  screen  tbe 
guilty  as  tbe  argument  snppoflas.  If  a  man 
cannot  give  evidence  upon  the  trial  of  another 
person  without  disclosing  clrcamatances  which 
will  make  his  own  suilt  apparent,  or,  at  least, 
capable  of  proof,  though  his  account  of  tbe 
tranaoction  would  never  be  used  as  mrldence,. 
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it  is  the  misfortane  of  bis  coadition,  Aod  not 
*ay  want  of  bumanit j  In  the  law. " 

Referring  agnfn  to  tbe  oplnioD  of  HcOlrk, 
Cft.  J.,  In  case  of  Ward  r.  State,  tupra,  hv 
concluding  observations  meet  direcfl j  toe  point 
bere  argiea:  "But  in  this  case  tt  is  Mifd,  if  the 
iritness  is  bound  to  tell  wbo  bet  at  tbe  g:anie, 
vitbout  meaning  himself,  then  tboee  perrons 
wbo  are  named  will  be  examined  as  to  the  fact 
whelher  he  bet;  and,  if  tbe  witness  is  not  com- 
pelled to  name  wbo'  did  bet,  then  they  wfll  re- 
main unknown  to  tbe  grand  iuT7,  and  cannot 
be  examined  wbetber  tUe  witness  bet.  I  un- 
derhand U#  doctrine  to  be  grounded  more  on 
the  fear  of  retaliation  than  on  any  wand  iwin- 


ciple  of  law.  Will  tbe  law  permit  a  man  (o 
keep  offemee  and  offenders  a  secret,  leat  the 
offender*  should  in  their  tarn  gin  eTtdenee 
against  Mmf"  We  think  the  protecUoD  ct  ibe 
siatote  co-evtemlTe  with  that  Intended  to  be 
afforded  by  the  Oonstltntion.  We  are  nip- 
poried  in  this  ooncluslon  by  tbe  foHowiog 
cases,  and  others  dUd  In  S3  Oeni.  L.  J.  Ma 
eooetmiog  like  statatee:  Ulale  t.  Omrin,  IS 
Atfc.  807:  iPiMAMd  T.  aiffte,  6S  Oa.  807;  WS 
kfn$  V.  Mabme.  14  Ivd.  158;  Be  Cbnaeimn, 
44  Fed.  Sep.  MB. 
Orxkred  that  petitioner  bt  fvmoiMM  U  en- 
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NEW  TOBK  COTJBT  OP  APPEALS. 


Henrietta  A.  LOUGUEED,  Appt.. 

V. 

DYKEHAB'S  BAPTIST  CHURCH  AND 
80C1ETT.  Impleaded,  etc.,  Bapt. 

t  K.  r.  J 

■An«MtocogpOgmt»d^BrChtowlikai**»t 
tbe  deaOi^  of  tMtstiw^  wUto,  to  wbOB 
m  lilia  oatato  la  glTen,  property  Is  de- 
vlaed  tor  me  as  a  parBonage  only,  to  revert  to 
testator^B  beln  if  luob  lue  oeases,  mar  take  tbe 
proper^  If  ft  beoomea  iDoorporated  befWe  her 
death,  as  tbe  dertoe  does  bot  rest  untU  that  time. 

(Deoenber  1.  lanj 

APPEAL  by  plftintiff  from  a  judgment  of 
tbe  Qeneral  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  JudgtneDt  of 
a  Special  Term  for  Putnam  County  In  favor 
of  defendantB  in  an  action  brought  to  obtain 
partition  of  certain  land  owned  by  Amos  C. 
Dykeman,  deceased,  and  by  bim  devised  to  the 
4lefendaDt  church;  tbe  partition  being  claimed 


upon  the  grooDd  that  the  derte  was  tcU. 

Statement  by  PeckhAm, 

The  actioD  was  brought  to  partition  cettaio 
real  estate  in  Putnam  County  among  the  bein 
of  one  Amos  Dykeman,  who  died  April  17, 
1888.  Tbe  plaintiff  alleged  In  her  oomplaiu 
that  die  was  tbe  owner  In  remainder  it  the 
real  estate  in  question  as  a  tenant  in  common 
with  another,  subject  to  tbe  life  estate  tbeiein 
of  the  widow  of  the  deceased.  Dykeman,  and 
notwithstanding  the  apparent  devise  of  sacli 
real  estate  by  the  decedent  to  aaotber.  Tbii 
apparent  dei^se  the  pUlnUflT  alleged  was  vdd, 
and  tbe  allegations  m  her  complaint  brought 
her  within  the  provisions  of  sections  ISS3  and 
liS87  of  the  Code  of  Civil  Procedure.  Tbe  tes- 
tator at  the  time  of  his  death  left  a  widov, 
Iva  Jane  Dykeman;  also  the  plaintiff,  wbo«a« 
his  niece;  and  tbe  defendant  Laura  A.  Nable, 
his  sister;  the  niece  and  sister  being  the  sole 
belrs-at-law.  He  left  a  will,  which  was  dulr 
admitted  to  probate,  by  which  be  gave  to  btf 


Note.— li^ect  of  eulmqutnt  iiuiorporatbm  to  mofce 
valid  a  ffift  to  an  utiincorporated  astoctation. 

The  oapaolty  of  an  unlucorporatcd  society  to 
take  a  particular  charitable  bequest  cannot  be 
enhuged  by  statute  after  tbe  testator's  death. 
Oreen  v.  Allea,  5  Humph.  170;  Rhodes  v.  Rhodes, 
48  Tenn.  687. 

Nor  br  Its  beoomlnff  Imwrporated  after  his  death. 
State  V.  Warren,  IB  Kd.  mi  Irfitbaran  RafOnned 
CInirQh  r.  Hook,  i  BedC  51%  lUith  OherbnmnOT. 
40  Wis.  288;  Owens  v.  Hisstonarr  Boo.  of  M.  B. 
Cburoh.  U  N.  Y.  380,  a?  Am.  Dec.  lao;  White  v. 
Howard,  40  N.  Y.  lit;  Ste  Roman  CMbollo  Soo.  i 
latw-ii. 

As  apparent  exoeptlona  to  the  atwve  antborittea, 
are  American  Bible  Sou.  v.  Wetmore,  17  Goon.  181: 
Zimmerman  T.  Anders,  9  Watts  ft  8.  218,  H)  Am. 
Dec  662. 

Alao  that  a  dft  In  trust  to  estatdlsh  a  school, 
without  provldhur  for  Its  looorporatlaii,  mar  an* 
thortae  the  tn»t«ea  to  beoome  Inoorporated  tf  that 
is  not  IneoDBlstent  with  the  trust.  Sandoson  V. 
White,  18  Pick.  SB.  a  Am.  Deo.  m. 

And  that  a  srant  to  truateea  lor  tbe  use  and 
benefit  of  a  church  to  be  organlied  may  be  upheld 
on  lie  subsegucoUjr  oomloy  Into  exlsteooe  and  be- 
corainii:  Incorporated.  Uiller  v.  Chlttenden,SIIowa, 
816.  alTd  on  reheartny.  4  Iowa.  62. 

But  It  li  to  Im  Observed  that  In  PBnnsrlva- 
nla,  Haaaaofausetts  and  Iowa,  the  dedslona  uphold 
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alao  gifts  to  uniaoorporated  charitable  asBodattooi 
which  do  not  beoome  at  any  time  incorporated, 
and  In  ttie  Connecticut  oase  the  court  declares  tfa>t 
Buoh  gtttt  will  be  nphfdd  In  equity  atthough  ma 
good  at  law. 

In  meet  If  not  all  of  the  above  oases  Ae  gift  n 
made  without  provfdtng  for  or  oontenplatlng  aajr 
future  incorporatton, 

Br  aaaloftjr  tte  foUowlntr  deoWons  as  to  ooipon- 
tkioa  mar  he  Important: 

The  BUbtequent  amendment  of  tbe  charter  of  a 
oorporatlon  which  was  not  authorlaod  to  take  a 
devise  at  the  death  of  ttie  testator  can  impart  v> 
vilalltrto  the  devlR.  White  v.  Howard, «  M.  T. 
144. 

A  corporation  not  authorteed  to  take  real  estate 
by  devise  at  the  death  of  a  testator  oannot  tatea 
oootingent  remainder  under  hla  wHl.  although  It 
hod  been  gtven  power  by  atatntobofora  aaettcea- 
ttngeuoy  hapvoaed  to  take  br  devise,  whan  ts- 
tator  did  not  ctrntem^te  that  anr  adORIaaB] 
oapaottr  should  be  conferred  optHi  tbe  derfcee. 
Lesbe  T.  Hacshall.  81  Bark  liau 

But  a  oorporatlon  which  bad  no  power  M  take  a 
legaof  at  die  time  of  testatnr^  death,  but  had  bcM> 
given  aothorltrto  take  It  tiefore  the  time  of  It* 
veetlng,  which  was  at  the  expiration  of  a  Ufe 
estate,  is  entitled  to  tt.  Plrmouth  Soe.  v.  Hep- 
tmm.  BT  Hun,  m.  Oompan  Bfalpmaa  T.  BoIUiifc 
fafrn. 
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-wife  Ibe  use  of  all  fal^  real  estate  dnrioK  ber 
natural  life.  Tbe  second  paragraph  of  bis 
trill  Is  &•  follows:  "Second.  At  the  death  of 
my  vffe  I  give  and  devise  all  that  part  of  my 
Teal  estate  situate  in  the  said  town  of  South- 
cast,  which  Ilea  southerly  of  tbe  oew  road  lead- 
ing westerly  from  Dykemau'sStatioD,  past  tbe 
dwelliag-bouse  of  Coles  B.  Fowler,  to  tbe  Bap- 
tist Church  and  Society  of  Dykerpao  Statioo, 
to  be  used  by  said  cburcb  and  society,  as  a 
parsonage  forever;  and  whenever  said  society 
ceases  to  use  the  same  as  a  parsoo^e  the  same 
shall  revert  to  my  beirs-atww.  .Tbe  real  es- 
tate so  Intended  as  a  parsonage  Includes  my 

j>resent  dwelling-bouse  and  eighty  acres  of 
and,  more  or  ten."  The  widow  took  posses- 
sion of  the  real  estate  upon  tbe  death  of  the 
deceased,  and  was  stUl  in  possession  at  tbe  time 
of  the  commencement  of  this  action.  Tbe 
church  organizatioD  known  as  the  "BapUst 
Church  and  Society  of  Dykemao^  Stauon" 
was  organlaed  about  1668,  and  the  deceased 
was  a  member  of  the  society,  and  contributed 
to  its  raKiort;  and  it  continued  to  exist  as  a 
cburcb  organization  up  to  May,  1889,  when  it 
became  Incorporated  under  the  name  of  the 
"pykemaD's  Baptist  Church  and  Society," 
and  h  is  die  same  organization  as  is  mentioned 
in  the  second  paragraph  of  the  will  of  the  de- 
ceased 

f  Mr.  Frederic  S.  Barnttaa*  for  appellaDt; 

A  will  does  not  take  effect  until  tbe  testator's 
death,  and  then.  If  b^  property  Is  not  lenity 
devised  or  bequeathed,  no  title  vests  for  a  single 
moment  in  tbe  devisee  or  legatee,  but  it  vests 
instantly  In  ttie  heir  or  next  of  ktn. 

Be  MeOratt.  2  L.  B.  A.  887,  111  K.  T.  110. 

Tbe  words  "after"  and  "upon  the  death"  of 
my  wife,  and  like  words,  "do  not  make  a  con- 
tin^ncy,  but  merely  indicate  when  the  re- 
mainder shall  take  effect  in  possession,  the  com- 
meocemrat  of  tbe  enjoyment  of  tbe  estate." 

XtWflpffm  T.  Onene,  63  N.  Y.  118. 

Adverbs  of  time.  In  a  devise  of  a  remainder 
limited  upon  a  particular  estate  determinable, 


on  an  event  which  must  necessarily  happen, 
are  construed  to  relate  merely  to  ttie  lime  of 
the  enjoymeni  of  tbe  estate  and  not  to  the  time 
of  its  veellog  in  interest. 

Moore  v.  Lyone,  25  Wend.  144;  Jarman, 
Wins,  6th  Am.  ed.  885;  Shipman  v.  Roaim,  98 
N.  T.  824;  Marx  v.  McQlyntt,  88  N.  T.  MS: 
Omnt  V.  Mimonary  Soe.  of  M  S.  C^vficA,  14 
N.  Y.  880,  67  Am.  Dec.  160. 

Where  bequests  are  made  to  unincorptHvted 
societies,  Incapable  of  taktag  the  Utle,  a  subse- 
quent incorporation  will  not  vitalise  a  bequest 
which  was  void  at  tbe  time  it  was  mule. 

BurriU  v.  Boardmnn,  48  N.  Y.SML  8  Am. 
Rep.  094. 

The  devise  In  Dykieman's  will  was  Immedi- 
ate, and  dedgned  to  become  vested  on  tbe  de- 
cease of  tbe  testator,  and  as  tbe  society  was 
unincorporated  the  devise  was  void,  and  tbe 
remalndiBr  vested  at  once  in  the  belrs-at  law, 
and  after  having  so  vested  their  title  oonld  not 
be  tHsturbed  or  aevested  by  means  of  the  sab- 
sequent  action  of  the  sodetv. 

Sherwoodr.  American  Bible  Soe.  1  Keyes,  661 ; 
Ba$eom  v.  Albertton,  84  N.  Y.  684;  White  v. 
R<noard,A9  N  Y.  144;  Holma  j.  Mead,  62  N. 
Y.  832;  Be  Abbott.  8  Bedf.  808;  MeSeon  v. 
Eeam^,  67  How.  Pr.  849:  Fira  Pradytman 
Soe.  V.  Bowen,  31  Hun,  889;  Doumino  v.  Mar- 
9hall.  28  N.  Y.  866,  80  Am.  Dec.  290;  Betta  v. 
rteltt,  4  Abb.  TS.  C.  817;  Ledie  v.  MarOiaU,  81 
Barb.  560;  PhUaMphia  Baptiet  Atto.  v.  Hart, 
17U.a4Wheat.  1.4L.ed.499:  InglisY.Sait- 
ara  Snug  Harbor,  28  U,  S.  8  Pet.  99,  7  L.  ed. 
617:  Oaent  v.  Mittionary  Soe.  ofM.  E.  Chunk, 
14  N.  Y.  8»0, 67  Am.  Dec.  160:  Burrm  v.  Boards 
man,  43  N.  Y.  360.  8  Am.  W  694;  &  Jft- 
ijraw.  2  L.  R  A.  887,  111  N.  yT  118. 

When  legacies  are  payable  In  the  future, 
without  cocdillon  annexed  or  any  expressed 
Intention  of  tbe  testator  to  the  contrary,  wheth- 
er tbey  are  of  personal  property  or  real  estate 
directed  to  be  sold  to  dlscbi^e  them  they  vest 
at  the  death  of  tbe  testator, 

BAie  V.  BetU,  4  Abb.  N.  C.  887;  Awe<  t. 
Cham,  %  N.  Y.  78;  Loder  v.  BaQtOd,  71  N.  Y. 


Sutweguent  xelDoorporation  may  vlve  capadtr 
to  take  a  trust  for  a  charitable  use  as  an  executory 
ile^ise  ODder  a  wUl.  though  at  testator's  death  tbe 
«a«i>oratloo  had  no  legal  capacity  to  take.  Ho- 
Tntlre  r.ZanesvUle  Gsn.  *  H«|.Oo.9  Ohlo,!eaB,H 
Am.  Deo.  43B. 

Fmtttre  ImeorporatloH  provided  far  or  eontenaiated. 

A  devfsptoacharHyoa  Itssutiseqaentlrbeoomliic 
Inoorporated  to  valid.  IngUs  v.  fiUlon  Song  Bar* 

bor.  aiV.8.8  Pet. 9B,  7  L.  ed.  SIS;  Jones  v.  Hat>er- 
atMta,  vn  IT.  8. 17«.  87  L.  ed.  401;  Ould  v. Wasbington 
HwpUal,  St»U.  S.9atl,ML.ed.U0:  Field  v.  Drew 
rrbeolog.  8em.  41  Fed.  Bep.  97L 

A  fflft  by  vUI  to  purcbaae  grounds  and  bufld  a 
college  to  be  Inoorporated  Is  valid.  Atty-Geo.  v. 
Downing.  Arnbl.  511;  Atty><3en.  v.  Bowjer,  8  Tea. 
Jr.  m. 

ne  New  York  oasea  state  the  dootrlne  with  a 
tfmtCBtlon  as  foUowa:  a  bequest  f or  a  eliarlty  to  tM 
Inomrponted  wttbia  tbe  peilod  allowed  fOr  Uie 
-resMiwoCCutaire  estates  to  valid.  BonlU  v.  Boord- 
■wn,  T.SS4,8Aai.Rep.aBl;  Holmes  v.  Head, 
as  N.  T.SK. 

ma  to  explatoed  by  tbe  fact  that  la  New  Tork 
tbe  rule  against  perpetuities  applies  to  obaritlea,  as 
It  doee  in  other  cases. 

But  a  bequest  to  trustees  to  be  appoloted  by  a' 
14U  R.A. 


court,  to  found  and  eetabUsb  an  Institution  tor  tbe 
eduoBtloD  of  femiUee,  but  with  no  time  limited 
therefor,  to  not  valid  because  there  to  do  compe> 
tentdooee.  Basoom  v.  Albertson, M  N.  T.  084. 

Ahequesttoanunlnoorporatedasoototlonwbldi 
does  not  vest  until  the  doetb  of  testator's  widow, 
and  which  shows  that  he  had  In  oootemplatfon  tiie 
future  laoorpomtlon  of  tbe  assoolatloo.  to  valid  If 
tbe  ioocnrpomtion  takes  pteoe  daring  the  wtdow% 
Uffe.  Shipnuu)  v.  BoUlns.  8B  N.  T.  ni.  fflda  de- 
otoioo,  it  wlli  be  seen,  to  very  neariy  like  that  in  tbe 
main  case  atmve.) 

A  devtae  to  establish  a  home  for  destitute,  aged 
and  Inlirm  women,  dfaeotiag  the  matees.  If  tber 
think  best,  to  heoome  incorporated,  to  valid  under 
Hd.  Act  1888,  chap.  20.  ■  S,  deolariog  that  unoer- 
tatnty  as  to  tbe  donees  shall  not  defeat  a  charitable 
devise  where  tbo  death  of  tbe  testator  was  after 
the  passage  of  tlie  Aet,  although  tbe  wlH  wasmsde 
priorthereto.  Ohase  v. dtoekeCt.  7S Ud.  fSB, 

A  bequest  to  a  corporatioa  which  la  Impowwod 
to  take  It  In  trust  for  asohotri  to  be  oreatodand 
iDoorporated  to  valid.  Kianaird  v.  Miller,  Keratt. 
107. 

Tlie  general  question  of  the  vaUdlty  of  agUtfor 
cbari^  to  an  uolnoorporated  aMoctatloo  on  which 
the authwitlea  arein  oonfllot  wUl  be  treated Ina 
future  note.  B.  A.  B. 
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100;  IFarnfr  v.  Durant,  76  K.  Y.  188;  Maniet 
T.  Jfd/iiM,  48  N.  Y.  808;  Philadelphia  Baptist 
Am.  V.  Bart,  17  U.  8.  4  Wbeat.  27, 4  L.  ed. 
SO0.  See  DaGosta  t.  fiau,  48  Hun,  83;  Sndl 
T.  Tuttle,  44  Hud,  881;  G?t7  v.  Boitton,  44 
Hon,  548. 

A  vei7  clear  InteutioD  muBt  be  Indicated  in 
order  to  postpoae  tbe  vesting. 

Mitehdl  t.  Knapp,  64  HuQ,  508;  Re  Mohan, 
98  N.  Y.  873;  Avery  v.  Everett,  1  L.  R.  A.  264, 
no  N.  Y.  817:  Hayaes  v.  Sherman,  61  Hun, 
585;  4  R.  8.  8tb  ed.  3433,  §  13;  Black  v.  Wil- 
liamt,  51  Han,  288;  8earU«  t.  Brace,  19  Abb. 
N.  C.IO;  American  Bible  8oe.  v.  American  Col. 
8oc.  50  Hun.  107. 

A  will  takes  elTect  at  tbe  deat^  of  tbe  testa- 
tor where  tbere  Ib  no  cantlogency  provided  for 
In  the  vllt. 

Maniee  v.  Maniee,  48  N.  Y.  808. 

The  mere  presence  of  a  provision  that  tbe 
estate  shall  revert  to  tbe  grantor  will  uot  cause 
a  cooditlonal  limitation  to  be  cnnstmed  as  a 
condition. 

Hendermn  t.  hunter,  69  Pa.  IMS. 

If  this  devbe  over  to  tbe  bdrs  of  tbe  testator 
Is  a  conditional  Hmltatloo,  it  is  surely  void  as 
beioK  too  remote.  If  a  limitatloa  over  is  void 
b;  reason  of  remoteness,  it  places  all  prior  gifts 
in  the  same  situailon  as  If  the  devise  over  nad 
been  wholly  omitted. 

If  Incorporated  at  the  death  of  the  testator, 
tbe  sodetv  would  have  taken  a  fee  simple  ab- 
solute subject  to  the  life  estate  of  testator's 
widow. 

1  Jarman,  Wills,  200.  7P8;  Lewis.  Perp.  657; 
2  Bl.  Com,  156;  4  Kent,  Com.  130;  Co.  Lilt. 
306.1,  2066, 223a;  Brattle  tiquare  Chvtch  I'ropn. 
V.  Grant,  3  Gray.  142,  63  Am.  Dec  725;  I 
Sharswood,  L.  C.  168;  Starrs  Agr.  Srfmol  v. 
Whitney,  8  New  Eng.  Rep.  578,  M  Conn.  845; 
Wel'8  V.  Heoth,  10  Gray,  17:  Society  fnr  Pro- 
moting Theological  Education  v.  Aity-Oen.  135 
Mass.  386. 

Mr.  Abram  4.  Hlller,  for  respondent: 

It  was  no  doubt  the  intent  of  the  testator 
that  both  parts  of  the  estate  should  vest  at  the 
same  time,  and  clearly  this  time  was  upon  tbe 
doith  of  the  widow.  It  Is  equally  clear  that 
tbere  sbould  be  no  vesting  of  any  estate  until 
the  death  of  tbe  widovr- 

The  whole  Instrument  should  be  conslrucd 
together  to  determine  tbe  intent  of  the  testator. 

Ooebel  v.  Wo^,  113  H.  Y.  405:  Eceritt  v.  Ec- 
eritt.  29  N.  Y.  6? ;  Warner  v.  Durant,  76  N .  Y. 
188;  /.«afc«T.  A)iffM</n,3Meriv.  868;  Smithy. 
Edwards,  8tt  N.  Y.  92. 

The  bequests  nf  the  latter  clause  of  tbe  wilt 
do  not  and  cannot  vest  until  the  death  of  the 
widow,  when  the  laud  is  to  be  sold. 

Vincent  v.IfeiBhouae,BS  N.  Y.  505;  Warner 
V.  Durant,  76  N.  Y.  186;  Pntchen  v.  Patchen. 
121  N.  Y.  432. 

Tbe  incorporation  of  the  aodety  previous  to 
tbe  death  of  the  testator^  widow  enables  It  to 
take  under  the  will. 

mjnet  V.  Mead,  63  N.  Y.  882;  BurnU  v. 
BoardmaH.  48  N.  Y.  254.  8  Am.  Befk  694; 
SMpman  v.  Itollins,  98  N.  Y.811;  F^movth 
See.  V.  Hfp^rn.  57  Hun,  161. 

PcekhajB*      delivered  the  oplnlmi  of  tbe 

court: 

The  platnUff  maintains  that  the  devise  to 
14  L.  R.  A. 


tbe  Baptist  Gbuicli,  as  set  forth  in  tbe  second 
clause  of  thewlU  of  Dykeman,  deceased.  Is 
void,  because  the  testator,  by  the  language 
used  In  the  wiD,  intended  to  vest  In  the  above- 
nlentioned  church, immediately  upon  hfa  death, 
the  portion  of  tbe  real  estate  mentioned  bv  him, 
and  of  which  he  died  seised,  subject  to  tLe  life 
estate  of  ^is  wife;  and  that,  as  the  church  wiw 
at  tbe  time  of  the  death  of  the  testator  an  un- 
incorporated organization,  and  unable  to  take 
property  by  devise,  the  devise  Itself  was  void, 
and  the  property  descended  to  the  belrs-at-law 
of  the  testator.  The  question  Is  primarily  one 
as  (o  the  intent  of  the  testator.  Did  he,  by  the 
language  he  used,  intend  to  vest  the  title  to 
the  portion  of  his  estate  described  by  him  In 
the  church  at  the  moment  of  his  death,  or  did 
he  intend  that  such  vesting  should  not  take 
place  until  the  death  of  his  wife?  If  he  in- 
tended that  it  should  at  once  vest  In  tbe  church 
society  the  devise  is  void,  for  at  that  time  ihc 
society  was  not  Incorporabed,  and  was  unable 
to  take  under  the  will.  What  bis  intention 
was  must  of  course  be  discovered  from  a  peru- 
sal of  the  language  used  1:^  him  In  tbe  wul  It- 
self. It  is  urged  that  if  at  the  death  of  the 
testator  tbe  real  estate  at  once  vested  In  the 
beirs-at-law,  It  becomes  of  no  importance 
whether  thereafter  or  prior  to  the  death  of  the 
widow  the  church  should  become  Incorporated, 
and  thereby  rendered  capable  of  taking  prop- 
erty by  devise.  The  property,  having  once 
vested  In  tbe  heirs,  could  not,  ft  Is  claimed,  be 
thereafter  devested,  and  go  to  the  incorporated 
church  upon  the  death  of  the  wife.  Cases  are 
cited  by  counsel  for  appellant  which  he  sayn 
uphold  this  contention.  The  most  that  is  de- 
cided in  any  of  the  cases  be  bus  calkd  our  at- 
tention to  is  that,  when  tbe  testator  intends 
that  the  devise  or  bequeath  shall  vest  id  the 
devisee  or  legatee  at  once  upon  his  own  death, 
all  hough  to  be  enjoyed  in  possession  at  some 
future  time.  If  at  the  decease  of  the  testator 
tbe  devisee  or  legatee  is  Incapable  of  taking, 
the  devise  or  bequest  Is  void,  and  tbe  devisee 
or  legatee  cannot  thereafter  take,  even  though 
capable  of  taking  when  tbe  period  of  enjoy- 
ment would  otberwlM  have  arrived. 

The  very  question  to  be  here  decided  Is, 
When  does  the  devise  vert  In  the  devisee?  If 
it  were  intended  that  it  should  vest  immedi- 
ately upon  the  death  of  the  testator,  then  we 
can  say  that,  on  account  of  the  inability  of  tbe 
devisee  to  take  at  that  time,  tbe  devise  wsr 
void,  and  the  land  would  go  to  and  vest  hi  the 
heirs-at-law,  unless  otherwise  provided  in  the 
will;  and,  once  having  uDcondillonally  Tet^ted. 
the  subsequent  capacity  to  take  on  the  part  of 
the  devisee  would  not  devest  tbe  property  from 
the  lieirs,  I  have,  however,  tieen  unable  to 
find  any  case  which  holds  that  a  testator  may 
not  so  provide  for  the  future  vesting  of  the  Utte 
to  real  estate  ia  his  devisee  that  in  tbe  mean 
while  it  will  vest  in  bis  bein  by  operation  of 
law,  subject  to  be  devested  upon  the  happen- 
ing of  a  contingeDcy  subseuueot  to  hia  death, 
and  provided  for  In  tbe  will.  If  the  teetator 
bad  10  so  many  words  devised  bis  real  estate 
to  his  wife  for  life,  and  remainder  ia  fee  to  bia 
heirs  at-Iaw,  bat  if,  at  tbe  death  of  his  wife, 
the  Dykeman's  Baptist  Church  should  then  be 
a  duly  tDc<»ponted  aodety,  capable  of  takbig 
property     dei^  then,  In  that  case,  be  de- 
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vised  tfae  real  ealate  to  It  to  nw  &t  some  as  a 
panonage.  etc,  can  tbere  be  any  doubt  that 
tbe  cburdi,  altbough  UDlncorporated  at  the 
death  of  tbe  testator,  yet,  if  Incorporated  at 
tbe  time  of  tbe  deatb  of  tbe  wife,  would  take 
tiwprc^rty  devised?  Tbe  principle  decided 
in  BurriU  Boardman,  48  N.  T.  S64,  8  Am. 
Jtep.  094,  and  Skipman  v.  RoUint,  98  N.  Y. 
811,  ui^olds  such  a  devise,  A  fee  may  be  de- 
vested upon  tbe  happening  of  a  certain  event 
provided  for  by  tbe  testator.  Leonard  v.  Burr, 
18  N.  Y.  98.  Although  such  words  are  not 
made  use  of,  If  from  the  whole  language  of  the 
will  and  the  implications  which  naturally  arise 
therefrom  tbe  Intention  of  tbe  testator  appears 
to  have  been  to  vest  the  estate  in  the  devisee 
at  bis  wife's  deatb,  and  not  before,  aad  If  the 
devisee  at  that  time  shall  be  able  to  lake,  we 
think  tbe  devise  is  valid,  and  the  judgment 
must  be  affirmed.  This  would  leave  the  title 
to  the  remainder  of  the  estate,  from  tbe  time 
of  the  deatb  of  the  testator  to  that  of  his  wife, 
in  tbe  beini  of  tbe  testator,  subject  to  be  de- 
vested if  at  her  deatb  the  devisee  were  an  ex- 
isUng  corporation.  Tbe  question  then  recurs, 
'When  does  the  estate  vest?  As  was  well  said 
by  tbe  learned  judee  In  delivering  the  opinion 
of  tbe  court  below  In  (his  case,  the  devise  here- 
in la  of  such  a  nature  that  the  devisee  could 
not  alten  or  dispose  of  it;  certaioly  not  in  tbe 
lifetime  of  tbe  tenant  for  life.  The  property 
was  devised  provided  it  should  be  used  &i  a 
paraonage  by  tbe  church  society,  and,  if  the 
society  ceased  to  use  it  as  such,  the  property 
was  to  revert  to  tbe  testator's  heirs-at-law;  and 
thus  it  is  clear  the  teatator  never  intended  tbe 
devlwe  should  have  any  poseible  benefit  from 
the  devise  until  his  wUe<^  death.  The  tight 
of  property  and  the  right  of  enjoyment  were 
to  come  into  being  together,  end  tbere  coDld 
be  no  right  of  property  separated  from  tbe 
right  of  enjoyment.  It  senns  to  me  that,  as 
tbe  testator  only  contemplated  that  the  society 
should  have-tbe  right  to  use  this  property  after 
the  death  of  bis  wife,  and  then  only  aa  a  par- 
sonage, and  that  when  it  ceased  to  be  used  as 
such  tbe  land  should  revert  to  tbe  heirs  of  tbe 
lestalor,  he  meant  that  tbe  estate  should  not 
vest  uniil  tbe  death  of  the  wife.  If  at  that 
time  tbe  society  could  take,  il  was  all  that  was 
necessary.  It  may  be  the  testator  did  not  con- 
template tbe  necessity  of  an  Incorporation  of 
l)ls  devisee.  He  intended,  as  we  mast  assume, 
to  make  a  valid  devise,  and  to  that  end  be  in- 
tended and  Bupposed  that  his  devisee  should 
and  would  be  capable  of  taking  the  devise  when 
tbe  Ume  came,  and,  if  anything  were  neces- 
sary to  be  done  before  that  time  arrived  in  or- 
der to  render  Itself  capaUe  of  taking,  it  must 
be  presumed  tbe  testator  intended  It  should  be 
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done.  Hence,  if  the  formation  of  a  corpora- 
tion were  a  condition  precedent  to  the  powibil- 
Ity  of  tbe  vesting  of  tbe  estate  under  the  devise, 
it  would  follow  that  tbe  formation  of  such  cor- 
poraticm  was  not  outside  of  or  counter  to  the 
Intention  of  the  testator.  Construlnc  bis  in- 
tention from  tbe  language  used  In  tL.  will  to 
be  that  the  estate  shonld  not  vest  in  the  devisee 
until  the  death  of  bis  wife.  It  would  in  tbe 
meantime  vest  In  the  beirs;  and  If,  upon  tbe 
deatb  of  tbe  wife,  there  is  a  devisee  capable  of 
taking,  tbe  estate  is  devested  from  the  heirs 
and  p&sses  to  tbe  devisee.  Tbe  law  provides 
for  this  to  exactly  the  same  extent  as  If  tbe  tes- 
tator had  conveyed  the  fee  In  so  many  words 
to  the  heirs  upon  the  conditions  mentioned. 
The  learned  counsel  for  the  appellant  has  cited 
some  cases  where  the  languaj^  used  as  to  the 
time  of  enjoyment  of  the  devise  was  mticb  the 
same  as  that  used  here,  and  where  It  bad  been 
held  that  tbe  testator  meant  that  the  devise  or 
bequest  should  vest  in  the  deviaee  or  Ic^tee  at 
once,  and  simply  tbe  actual  enjoyment  In  pos- 
session be  postponed  to  a  future  nme.  But  the 
limitations  as  to  the  future  enjoyment  and  pos- 
Bpssion  of  tbia  real  estate  by  the  church  are  of 
such  a  nature  as  to  clearW  distinguish  this  case 
from  all  the  others  cited  by  (»uosel.  Gener- 
ally it  may  be  said  that  the  language  as  (o  the 
lime  of  enjoyment  as  used  here  would  be  re- 
garded by  the  courts  as  causing  a  vesting  of 
the  estate  immediately  upKta  the  death  of  the 
testator.  Tbe  counsel  for  tbe  appellant  also 
claims  tbe  condition  upon  wbich  the  devise 
was  made  was  void,  and  that,  therefore,  no 
argument  can  be  drawn  as  to  tbe  Intended  post- 
ponement of  the  vesting  until  tbe  death  of  tbe 
wife,  founded  upon  the  Inability  of  tbe  devisee 
to  deal  with  tbe  estate  as  a  vested  one.  If  we 
were  to  assume  tbe  invalidity  of  the  condition, 
still  tbe  time  when  the  devise  would  vest  would 
not  be  thereby  aflFected.  It  would  still  be  a 
question  of  intention  on  tbe  part  of  the  testa- 
tor, and  upon  that  Question  even  a  void  pro- 
vision in  a  will  may  oe  locA^ed  to  for  ligbL  It 
would  still  appear  tbe  testator  intended  tbe 
deviaee  to  take  no  Interest  in  the  land,  except- 
ing upon  tiie  condition  and  for  the  purpose 
and  at  tbe  time  expressed  by  him;  and  that  in^ 
tention  would  still  be  entitled  to  the  same 
weight  aa  if  tbe  ooodiHon  were  legal.  We  are 
tit  the  opinion  that  tbe  devise  does  not  vest  the 
estate  hi  tbe  devisee  until  the  death  of  the  wife 
of  the  testator,  and  If  at  that  time  the  devisee 
shall  be  in  existence,  and  capable  of  taking,  it 
will  take  tbe  estate  under  tbe  devise; 

The  devise  is  therefore  not  void,  and  th* 
Jut^menta  <tf  tkg  tpteuU  and  general  term*  must 
U  aMmud,  with  cosia. 

Ail  toucm, 
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Arabella  T.  PARKER.  Exn.  of  Charles  W. 
Parker,  Deceased, 

e. 

PROYIDENCIC  ft  STONINaTON  STEAM- 
SHIP CO. 

(  R^  ) 

Tha  powerof  aa  •xMat«r  or  adaUatetra- 
tor  to  compnmUae  dispoted  elalau  ap- 
plies to  a  purely  statutory  cause  of  actioo  tor 
oauslnir  tbe  death  of  the  lnt4>Btate  to  be  brought 
for  tbe  use  o£  bis  widow  and  next  of  kin. 

(NoTOmbern.  UBL) 

ACTION  to  recoTer  damageB  for  personal 
Injuries  resaltlng  in  deatfi  and  alleffed  to 
have  been  caused  by  defundant's  negligence. 
On  demurrer  to  plea  in  bar  of  a  settlemeot  and 
receipt  of  plaiatiff  lo  full  of  all  demandfl  by 
reason  of  tlie  injury  complained  of.  Demur- 
rer otoTuled. 
Tbe  facts  sufficiently  appear  In  tbe  otHnion. 
Jtfestpi.  Staj^WB  A.  Cooke*  Jr.*  I<oaia 
L.  Aairoll.  w.  C.  Park«r  and  W.  K. 
Butlor  for  plaintiff. 
Mr.  Waltor  B.  Vincent,  for  defendant: 
A  similar  statute  in  Tennessee  is  permissive 
like  ours. 
Teen.  Code  1872.  g$  2301.  2293. 
Id  at^hatf  t.  JViia&ettte,  C.  A  at,  L.  R.  Oo., 
10  Lea,  446.  it  was  held  that  when  suit  was 
brongfat  QDoertbis  statute  by  tbe  widow  of  tbe 


deceased  abe  bad  tbe  rifcbt  to  oomptoniaedr 
settle  tbe  suit,  as  sbe  mlgbt  see  fit,  without  tbe 
consent  of  the  (pardian  of  tbe  child  of  tbe  ds- 
ceaeed,  and  agaiosttbecMueotof  beraltoia^. 

While  g  83,  chap.  184,  of  Pub.  Stat.,  spedt 
cally  autbortzea  executors  and  admtnistnton 
to  compromise,  it  Is  slm^y  intended  to  sflwd 
tbem  additional  protecnon  and  not  In  any 
manner  to  lake  away  or  abridge  tbdr  commoa- 
law  rights. 

Mass.  Qen.  Slat.  chap.  101,  g  10,  ex  1882, 
chap.  142,  g  13;  CrOflwell.  Bxrs.  &  Admt& 
S  483;  Chadbourn  v.  Chodbovm,  9  Allen,  173; 
Wood  T.  Tunhielif,  74  N.  Y.  38;  Vk»uUau  t. 
Sugdam,  31  N.  Y.  179;  Cha$e  v.  Brtrdkg,  » 
He.  581;  Murray  t.  Btatchford,  1  Wead.  583, 
19  Am.  Dec.  687. 

Tllllnghmeti  dellrered  the  o^nion  of 
tbe  court: 

After  tbe  ovemiling  of  tbe  defendant's  de- 
murrer to  tbe  platBtifl'adeclanticm  in  this  ease 
{Index  II.  34)  the  defendant  pleaded  tbe  fol- 
lowing release  In  bar  of  lald  action: 

"New  Bedford,  Haas.,  Jnlv  18, 188B. 

"Received  from  tbe  Providence  &  Sloniog- 
lon  Steam-Boat  Co.  tbe  sum  of  one  (1)  tbousud 
dollan.  tbe  same  beioff  in  full  settlemeot  of 
all  claims  and  demands  which  L  execotriz 
of  the  but  will  and  testament  of  Charles  W. 
Parker,  deceanid,  and  as  l^tee  named  la  Hud 
will,  may  have  against tbenoTMcDoa  ft  Stoa- 
iogton  Steam-Sbip  Co..  itaagentaandiernolt, 


Moxa.— Omptvmiae  or  release  bm  pmtmat  reprt- 
Kntativea  of  claim  due  tnt  ataU. 

nettuoutorls  considered  as  oompietelr  i«pre- 
■eotlng  the  testator.  Hudson  r,  Hudson,  1  Atk. 

4aa 

At  oommon  law  an  executor  or  admlnlitratorbad 
tbe  same  pow>ers  over  tlie  personal  effects  and  es- 
tate of  his  deoedeot  lliat  tbe  latter  hnnaelf  had  at 
and  before  Us  deaHi.  Weyer  v.  FiankUo  Second 
Nat.  Bank,  Vr  Ind.  196;  Wlule  V.  Booth.  4  T.  B.  an. 

Be  bss  power  to  ooaspound  tbe  debt.  DcDlemu 
T.  Van  Waceaen.  T  Jofans.  411;  StuTreaaot  v.  Hall, 
S  Barb.  Ch.  110.  ft  L.  ed.  Gee. 

To  make  settlement  and  compromise.  Boyd  v. 
Oglesbjr,  23Gratt.  Wt:  Braxton  t.  Harrison,  U 
Uratt  hk  Houlton  v.  Holmes,  67  Cal.  StS;  Bruner*s 
App.  67  Pa.  SK;  Wyman's  App.  13  N,  H.  IS. 

To  release  debts.  Doufrlaan  v.  Satterlee,  11  JtAns. 
SI;  PtetaoD  Hooker.  S  Jobns.  ID;  Davenport  t. 
First  Oona.  8oc.  83  Wig.  890;  Bwlng  t.  Handley,  i 

utt,  m. 

Hay  release  or  dlMharge  at  pleasure  (Aoeee  la 
action  of  bis  testator.  Chase  T.Bndtey.aiHc^ias. 
If  done  bona  fide.  WoolfMrk  v.  fluUlvan.  fli  Ala. 

H8.  W  Am.  Deo.  80a. 

AndheactBdlsoreetlyand  logoodMtb.  Meeker 
T.  Tanderreer,  IS  N,  J,  L.  803;  Rogers  v.  Hand,  39 
N.J.  Bq.  m. 

In  Re  Scott,  1  Bedf.  236,  the  court  said  tbe  author. 
Ity  or  an  executor  or  administrator  to  compound 
or  release  a  debt  has  never  been  questioned:  that 
an  executor  Is  not  only  bound  to  compound  or  re- 
lease a  debt  when  tbe  interest  of  tbe  estate  requires 
It.  but  be  would  be  guilty  of  culpabte  neglect  If  he 
should  fell  to  do  so  and  loee  tbe  debt. 

But  be  cannot  compromise  a  debt  due  from  him- 
self. DeCordova  v.  DeOordova.  4t  L.  T.  N.  &  4ft; 
Cook  V.  Oollinyrldge.  1  Jac.  Wt. 
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DUNneOon  between  az«etforaaMI  adwlaWntfsw. 

Atone  tune  a  dlstinetloa  was  attempted  to  b» 
drawn  bwweoi  tbeauthorttrof  an  aKseuloraai 
an  administrator  wUefa  denied  tbe  sdmlnMnUor 
oertain  powers  posaesaad  by  the  executor. 

In  Jaoomb  v.  Harwood.  t  Tes.  Be.  SB.  Sir  Jobs 
Stranae  said  be  had  nerer  beard  It  questioned  tbat^ 
tbe  executor  has  entire  control  of  the  estate  and 
may  release  any  debt;  and  that  altbongb  tt  had 
twen  questioned,  neTertbelesB  an  admlnlstralor 
stood  on  the  same  ground  as  the  executor. 

The  power  of  an  adminlBtmter  Is  equal  to  that 
of  an  executor.  Mumv  t.  Btatehloid,  1  Vend. 
0eS,ltAm.Iteo.8ff. 

Effect  of  fltflf Mtory  prorictoiis.  " 

lu  many  of  Oae  states  statutes  revolstins  tbe 
compromising  of  daims  by  executors  or  sdsdnf*- 
tratois  are  said  not  to  hare  taken  away  the  com- 
mon*law  powers  of  personal  reprenntstlva. 
Houlton  V.  Holmea,  S7  OaL  848;  Wyman's  App.  l> 
N.  H.  IB;  Chouteau  v.  Suydam,  tl  N.  T.  tile  Chad, 
boium  v.Chadbouni,'9AlleB.m:G^8erT.nttfw» 
9B.C.m. 

But  In  some  of  the  States  the  statutes  have  8U|>- 
planted  the  oommon-law  powers  and  takeo  tben 
away  oompletelr.  Xtxm  L.  Ins.  Co.  t.  Swayss,  V 
Kan.  ISO. 

FoUowimt  the  statutory  raqnlMsnents  li  fentt^ 
ally  an  additional  proteettoo  to  ttm  execntor  or 
administrator. 

Although  tb^  oould  coauHromlse  a  er 
compound  a  debt  without  tlie  aid  of  the  atstota, 
still  they  might  perhaps  be  hUd  respoasfble  toe 
any  serious  error  In  Judgment  In  so  dolnc,  wblch 
xeaponsibllity  tbe  statute  relieves  then  fnmk 
Chouteau  v.  Suydam,  a  N.  T.  UL 
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1891.  Pabkbb  v.  Providbhcb 

for  loss  of  life  in  ooosequeoce  of  the  collteion 
oD  tbe  14th  day  of  Maj,  1889,  between  the 
schooner  Kelson  Harvey  and  the  steamer 
Nashua,  owned  by  the  said  Providence  & 
Stoniogton  Steam-Ship  Co.;  and  I  do  hereby 
coTenaDt  and  agree,  to  and  with  said  company, 
that  no  suit  shall  at  any  time  be  bronght  or 
prosecuted  against  said  company  therefor. 

"Arabella  T.  Parker,  Executrix. 
"Witness:  Frank  N.  Howes.^ 

To  this  plea  the  plaintiff  has  demurred,  as 
follows:  '^'And  the  said  plainUff.  as  to  the  drst 
plea,  or  plea  of  settlement  of  said  cause  of  ac- 
tion comes,"  etc.,  "when"  etc.,  "and  says  that 
the  said  ptei,  and  the  matter  therein  contained, 
hi  manner  and  form  as  therein  set  forth,  are  not 
sufS<^ent  in  )nw  for  a  bar  to  said  action,  and  the 
said  plaintiff  Is  not  bound  by  law  to  answer 
the  same,  because  said  right  of  action  is  given 
to  said  plaintiff  in  her  said  capacity  as  a  repre- 
sentative of  her  children  as  well  as  herself,  and 
is  not  indnded  Id  the  powers  given  by  statute 
to  adminislratOTS  to  compromise  claims  such 
as  appear  In  favor  of  ordinary  estates,  and  is 
such  a  claim  as  cannot  be  compromised  or  set- 
tled by  her  as  administratrix  without  concur- 
rence of  her  children,  if  of  age,  or  their  duly 
qualified  guardians  of  such  of  them  as  are 
minors,  and  this  she  is  ready  to  verify.  Where- 
fore, for  want  of  a  snflBdent  plea  lo  this  behalf, 
she  prays  Judgment  of  this  court,  and  that  said 
defendant  may  further  answer  the  said  declara- 
tion." 

Tbe  only  question  raised  by  the  demurrer  is 
whether  an  executrix  has  the  power  to  com- 
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promise  and  settle  such  a  cause  of  action  aa  la 

set  out  in  the  plaintiff's  declaration  without  the 
assent  of  the  next  of  kin. 

Pub.  Stat.  R.  I.  chap.  184,  g  83,  provide*)  as 
follows:  "Executors  and  admfntelmtors  may 
submit  to  arbitration  or  may  adjust  com- 
promise any  claims  in  favor  of  or  against  the  es- 
tates b^  them  represented,  in  the  same  manner 
and  with  the  same  effect  as  the  testator  or  in- 
testate might  bavedone."  The  defendant  con- 
tends that  this  statute  autborizes  the  plaintiff 
in  her  said  capacity  to  compromise  and  settle 
a  claim  like  the  one  in  suit,  and  that,  having 
done  so,  as  set  up  in  the  plea  in  bar,  she  is  pre- 
cluded from  maintaining  her  action.  The  de- 
fendant further  contetms  that  said  statute  la 
simply  intended  to  afford  execotOEs  and  ad* 
minifitrators  additional  protection,  and  not  ia 
any  manner  to  take  away  or  abridge  their  com- 
mon-law powers,  among  which  is  Uiat  trf  com- 
promising and  adjusting  disputed  claims  la 
favor  of  or  against  the  estates  which  tbey  rep- 
resent. The  plaintiff,  on  tbe  other  hand,  con- 
tends that  said  statute  does  not  confer  any  au- 
thoritr  upon  her  to  make  said  compromise, 
and  also  that  it  has  no  bearing  upon  the  case 
at  bar.  because  she  Is  merely  a  representa- 
tive of  the  widow  and  next  of  kin,  and  sues 
exclusively  for  their  benefit,  the  damages  to  be 
recovered  not  being  assets  in  her  hands,  with 
which  to  pay  the  debts  or  liabilitlee  oF  tbe  tes- 
tator, but  to  go  to  the  widow  and  next  of  kin 
underthe  statute.  She  further  contends  thai  the 
action  ia  brought  under  the  provisions  of  Pub. 
Stat.  R.  I.,  chap.  304,  g  15.  and  that  section  20 
of  said  chapter  has  no  application.   Said  sec- 


Bindina  e/eet  of  rtUase  or  compromise. 

The  compromise  of  a  matter  in  dispute  is  a  suffi- 
cient oonslderatlon  for  a  contract  and  will  bind 
both  parties  when  made  and  entered  Into  without 
fraud.   Long  V.  Shackleford,  26  UlsB.  fias. 

Tbe  oompromtee  b  Dnal  unless  Impeached  toe 
fnuHl,  dorsB,  or  nndne  Intlnenoe,  Lanie  v.  White, 
81>aiia,46. 

No  bona  Me  dealings  with  bim  oan  be  Impeached 
—no  remedy  uan  be  pursued  against  those  to  wbom 
be  rdeaees  or  with  whom  be  may  compound  a 
ohotw  In  action  nnlen  fraud  or  oolIuBlon  can  be 
Impated  to  them.  Waring  v.  Lewis,  88  Alt.  VSl. 

Altbouitb  a  personal  representative  could  not 
lawfully  surrender  securities  on  real  estate  and 
take  lo  ^aoe  thereof  personal  securlt;  at  tbe  time 
fmulHelent,  If  be  does  so  he  will  be  ertopped  to 
■fterwards  Irapeaeb  the  transaction.  Butler  v. 
G«»m.  HI  Ala.  08. 

Where  an  administrator  having  doubt  of  tbe 
aUHtr  of  one,  to  whom  funds  of  tbe  estate  had 
been  loaned,  to  par  the  amount  when  It  became 
doe.  acreed  that  tf  be  would  procure  funds  and 
make  a  payment  of  one  half  of  the  principal  and 
accrued  intereet  two  months  before  the  maturity  of. 
the  note,  be  would  release  him  from  all  liability  on 
the  note,  andi  ayreemeot  bolhir  entered  Into  in 
sood  fattb  and  fally  exeonted  by  the  debtor  pro> 
ourfDff  tbe  money,  which  be  did  not  have,  this  will 
operate  as  a  discharge  of  the  lodebtcdnees.  latta 
T.  Miller,  7  West  Bep.  640, 100  Ind.  802. 

Where  at  the  trial  of  an  issue  as  to  the  existeuce 
ofa  debt  the  ozeetitot- with  the  approbation  olthe 
coart  enterod  into  a  compromise  which  subae- 
qneotly  proved  tobe  Improper  and  not  binding  on 
the  l«Diitees.  tbe  eourt  i^usod  to  bold  tbe  execu- 
tor to  (be  oomproailse  and-  ordered  tbe  parties  to 
proceed  to  trr  the  Issue.  Iieghv.Hfdlowaj.STce. 
Jr.ta.   ■  .  ■ 
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In  Caiifomia  an  agreement  by  an  executor  or 
administrator  to  receive  in  full  saUtfaoyoo  of  a 
Judgment  In  fhvor  of  the  estate  an  amount  less 
than  Is  due  thereon  Is  void.  Blddall  v.  dark,  W 
Oil.  an. 

Egtet  of  fraud  or  eoOoMom, 
As  appeara  from  the  authorities  above  otted,  tbe 
release  will  only  be  MBdlng  wben  then  Is  no  fraud 

or  collusion,  and  It  Is  generally  stated  that  the  rep- 
resentative's acta  will  be  upheld. 

It  tbey  ate  fair,  lien^icial  to  the  ettatci  and  frse 
bomfiaudor  mlsoondnot.  BaUer  v.  Silwortb.  lO 
Smedes  ft  H.  Mi  4B  Am.  Deo.  TOO;  Underwood  v. 
Sample,  70  Ind.  448. 

If  there  is  collusion  equity  nuy  relieve.  New- 
land  V.  Champion,  1  Ves.  Sr.lOB;  Doranv.  Simpson, 
4  Ves.  Jr.  eoS;  Alsager  v.  Rowley,  a  Ves.  Jr.  748. 

A  bill  may  be  filed  In  equity  to  set  aside  the  oom- 
proroiee  for  fraud.  Henry  Oountr  v,  Taylor,  aa 
Iowa,  269. 

Parties  Interested  la  the  estate  mar,  upon  a 
proper  case,  set  aside  an  arraogement  between  an. 
executor  and  debtor  for  the  setUement  or  satisflM- 
tion  of  a  debt  without  actual  payment.  Odgerv. 
Kaigler,  0  B.  0.  4SB;  Tbomaar.  Oage.  Harpers' Bo. 
197. 

In  no  case  will  a  mere  release  without  consldeni- 
tlon  discharge  the  claim,  but  a  dispute  as  to  the 
validity  of  a  claim  Is  twth  a  good  and  vaJuaUe  con- 
slderaQon  and  will  support  a  release  by  an  execu- 
tor or  administrator.  Higglnson  v.  Second  Nat. 
Bank  of  H.  T.  SB  Hun,  183. 

Oae  who  concerts  with  an  executor  by  fraud  t» 
obtain  a  compromise  of  a  debt  owing  to  the  estate 
will  be  answerable  to  the  amount  be  has  benefited 
by  the  arrangement.  Yerdler  v.  aimona,  St  MoQord, 
Eg.  394. 

A  court  of  eaulty  wlU  not  assist  In  carrying  iato 
effect  Compoflitioos  of  claims  ifjf  exeoutqn  anlew 
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tloM  are  as  follows:  "Sec.  10.  If  the  life  of 
aoy  person,  being  a  passenger  in  any  stage- 
coacb  or  other  conveyance,  when  used  dt  com- 
mon carriers,  or  the  life  of  any  person,  whether 
a  passenger  or  not.  Id  the  care  of  raoprielora 
of,  or  common  carriers  by  means  oi,  railroads 
or  slearo-boats,  or  the  life  of  any  person  cross- 
ing upon  a  public  highway  witti  reasonable 
care,  shall  be  lost  by  reason  of  the  negligence 
or  carelessness  of  such  oommoo  carriers,  pro- 
prietor, or  pioprielors,  w  tnr  the  unfltnesa  or 
negligence  or  carelessness  of  their  serraDta  t>r 
agents.  Id  this  State,  such  common  carriers, 
proprietor,  or  proprietors  shall  be  liable  to 
damages  for  the  injuiy  caused  by  the  loss  of 
life  of  such  person,  to  he  recovered  bv  action 
of  the  case,  for  the  benefit  of  the  busoaod  or 
widow  and  next  of  kin  of  the  deceased  person, 
one  half  thereof  to  go  to  the  husband  nrwidow, 
and  one  half  thereof  to  the  children  of  the  de- 
oeased."  "Sec.  20.  In  all  cases  in  which  the 
death  of  any  person  ensues  from  injury  in- 
flicted by  the  wrongful  act  of  another,  and  in 
which  an  action  for  damages  might  have  been 
maintained  at  the  common  law  had  death  not 
ensued,  the  person  inflicting  such  inlury  shall 
be  liable  to  an  action  for  damages  for  the  in- 
jury caused  hy  the  death  of  such  person  to  be 
recovered  by  action  of  the  case  for  the  use  of  the 
husband,  widow,  children,  or  next  of  kin.  in 
like  manner  and  with  tike  effect  as  In  the  pre- 
ceding five  sections  provided." 

The  power  of  an  executor  or  admioistralor 
at  common  law  to  compromise  or  submit  to 
arbitration  disputed  clums  In  favor  of  or 
against  the  estate  which  be  represents  ta  un- 


doubted. Chadbourn  v.  (^a^toum,  9  Allen, 
178;  Bean  v.  Pbrnam,  «  Pick.  266;  CAmb  v. 
Bradley,  26  He.  6S1;  (Jhouteau  t.  aujidam,  81 
N.  Y.  179, 184:  Wood  t.  TtmniOiff,  74  N.  T. 
88;  Murra$y.  Blatd^ord,  1  Wend.  S88.61tt,  19 
Am.  Dec.  687;  Bogera  t.  Hand,  89  N.  J.  £q. 
270.  271.  and  noU.  Pub.  Stat.  R  I.  cbap.  204. 
g§  15-20,  are  printed  in  Index  II,  pp.  115, 
116. 

It  is  also  well  settled  that  a  atalote  like  Uie 
one  under  consideration  does  not  cbange  the 
power  of  the  executor  or  admlnlatratw  ezisl- 
Ing  at  common  law,  but  dmply  reinforces  and 
afllrms  the  same.  If,  In  the  eierciae  of  thia 
power,  the  executor  or  administrator,  by  rea< 
son  of  negligence  or  any  serious  error  In  judg- 
ment, obtains  a  less  sum  than  he  would  clearly 
\x  entitled  to  recover  at  law,  he  may  be  held 
to  l>e  guilty  of  a  detMtant,  and  be  required  to 
make  up  toe  loss  out  of  bis  own  eatate;  but  siUl 
the  compromise,  if  made  in  good  faith,  would 
be  binding  upon  the  parties  thereto. 

In  Bogert  v.  Sand,  89  N.  J.  Eq.  270.  275. 
which  was  a  case  in  which  the  executors  com- 
promised and  settled  a  claim  against  the  estate, 
without  auit,  the  court  says:  "When  ibey  act 
in  good  faith,  those  who  woukl  impeach  their 
conduct  miiat  show  fraud  or  mistake,  or  that 
thev  have  acted  without  authority  or  contrary 
to  law."  "They  may  compromise  a  lawsuit, 
may  buy  tbe  pence  of  the  estate,  aod  extinguish 
even  doubtful  claims  against  it,  provided  they 
act  discreetly  and  la  good  faith."  See  also 
Meeker  v.  Vatutoneir,  16  N.  J.  L.  899. 

It  wDI  be  seen  Oiat  what  we  have  said  Ibua 
far  relatea  to  the  power  of  executois  and  ad- 


the  party  praying  will  first  aofoM  and  dtsclose  the 
whole  ctfaumstuioefl  of  the  case  to  the  court  that 
it  mar  see  that  there  fs  no  fraud  and  that  every- 
ttatofflaftalr.  day  v.  WllUanu,  ZMunf.  IOG.S  Am. 
Deo.  468. 

A  oom promise  which  the  court  woukl  have  aano- 
tioned  tf  Rppllcatton  bad  been  made  befoceband 
wlllbeupfaeld.  Oelser  v. Kaleler.as.  atfSL 

UahSUy  of  repremntatiiK  to  estol*. 
At  oommon  law  tbe  peraonal  rapresentattn^  re- 
spondbUl^  for  Sallure  to  collect  assets  waa  very 
strict. 

AoknowledirlaK  satisfaction  on  a  bond  when  only 
tbe  prtndpaJ  and  damagea  were  paid  and  not  tbe 
penalty  would  be  a  dewutavtt.  Oom.  Wg.  Admin- 
Utratlon,  a,  1). 

8o  If  tie  Tdeaaed  or  acquitted  a  tMnd  which  bad 
onoe  been  forfeited.  IhkL 

Or  canceled  or  deUveredtt  to  tbe  obligor.  IMd. 

If  an  ezecntor  releaned  a  debt  tbe  amount  would 
be  ad^dired  amets  Id  bhi  bands.  ItHd. 

8o  If  be  released  an  action  to  one  who  took  the 
loods  or  did  a  wToag  to  the  testator.  IMd. 

It  an  exeeutor  or  admlnlBtrator  rdease  a  debt  by 
which  bis  testator  or  Intestate  was  entitled  to  a  wim 
of  money  or  other  adrantaae,  tba  release  to  io  bta 
own  wronir  and  be  is  obargeabte  wltta  tlie  amount 
or  value.  Dawes  r.  Boylston,  •  Mass.  tBt,  8  Am. 
Deo.  It. 

Bat  larrely  through  tbe  inflnraoe  of  equity  there 
soon  appeared  a  dlapoaltkm  to  relieve  tbe  executor 
from  liabUttjr  when  tato  aotioD  waa  bona  llde  and 
done  for  the  benett  of  tba  estate  and  did  not  ap* 
pear  to  have  raeulted  in  loaa. 

If  an  exeoutor  release  an  aooonnt  and  ft  Is  not 
certain  that  he  could  recover  it.  it  la  not  aaKta  but 
tf  tt  be  proved  that  ao  much  waa  due  It  Is  SMota. 
Brigbttnaa  v.  Kelghlar,  CM.  B1&  A. 


Beoelving  payment  on  forfeiture  of  a  twnd.  of 
tbe  prfnciiwl.  Interest,  and  oostsfor which  thubond 
was  given,  is  not  a  dttxutavtt  aa  to  the  penalty,  and 
as  to  an  executor  of  full  age  will  be  Unding,  but 
notastoauintantexeoutor.  Knlvetonv.LMham, 
Cro.Oar.  «0. 

Tbe  modem  doctrine  Is  much  lees  severe  on  bim. 
An  executor  or  adrololsQator  may.  In  tlie  ab- 
sence of  fraud  or  collusion,  release^  oompoond.  or 
dtsobante  cboeea  in  action  of  decedeotli  eatato  aa 
fully  as  tf  they  were  absolute  owoera,  being  an- 
ewerable  only  for  aoy  Imprudence  In  tbe  exerolee 
of  the  power.  Butler  v.  Oaiaam,  81  Ala.  MB;  War« 
log  V.  Lewta,  98  Ala.  81S. 

He  may  release  or  compromlBB  a  debt  and  If  in  BO 
doing  he  appears  to  Have  acted  for  tbe  benaOt  of 
the  eatate  he  will  not  be  charged  with  It  as  asaaCa. 
Berry  v.  Parkes,  8  Smedea  *  H.  8IS. 

It  the  oompromtae  was  intended  for  the  beaaAS 
of  the  eatate  and  has  aetuaUy  been  for  ItabeMM 
the  executor  ought  not  to  be  cliarged  with  tha 
del>t.  Puaey  v.  t'lemaon.  9  Serg.  ft  B.  ttt. 

Wbeie  executora  In  maklog  acompromlaeoC  a 
olataB  due  tbe  estataaoted  dillgeatly.  In  good  fallk, 
aod  witb  aU  tbe  prudence,  eaie^  and  afciU  tbat  n 
prudent  nun  with  tbe  light  then  otitainable  In  re- 
gard to  tbe  value  of  the  aeourity,  tbe  aituatloa  of 
the  detitor's  aflaus  and  the  relatten  they  sustaiaad 
to  the  obilgatioo  wblofa  tbe  estate  bald  agataat 
tbem.  oouk)  have  exeroised.  In  a  Banner  wtaleh 
then  aeemed  to  be  f or  tbe  beat  faitsieatsoC  tbaaa- 
tate.  tbe  executor  will  not  be  held  pewonaily  ra- 
apoDiible  for  the  kMa  although  aubaeqiient  ewnta 
show  that  be  was  ndstakaaandthatba  migU  baew 
made  the  whole  ot  the  debt  eoBproodsed.  jMOba 
V.  Jacobs,  98  Ho.  486;  Boberta  v.  Johna,  M  a  a 
888. 

Bat  if  aatbority  of  tbe  probata  eoactlSBofcot^ 
talnad  thaaxeeotar  hw  the  hnrthai  c<  ifcaaring  tht 


Digitized  by 


inn.  Pabxbr  r.  Protidehcb  & 

rainbtrators  generally  to  compromise  claims  la 
favor  oF  and  agaiost  the  "estates"  wliich  tbej 
represent,  as  tliat  term  !a  ordinarily  understoon; 
and  the  question  which  now  {ncsents  Itself  is 
whether  the  law,  as  above  stated^  is  applicable 
to  a  case  like  the  one  before  m,  in  which  the 
cause  ot  action  is  purely  alatntory,  and  where 
the  damage!  do  not  accrue  to  the  "estate"  of 
the  deceased,  properly  so  called,  hut  to  the 
widow  and  next  of  kin.  Wc  fail  to  see,  upon 
principle,  that  anv  distlnctioa  can  properly  be 
made  between  tne  tws  classes  referred  to. 
The  reasons  which  underlie  and  support  the 
law  above  laid  down,  in  ita  application  to  exec- 
utors and  administrators,  generally,  are  equally 
applicable  and  cogent  in  a  case  In  whicn  the 
claim  arises  by  statute.  The  plaintiff,  in  her 
capacity  as  executrix,  had  a  claim  against  the 
defendant  corporation  growing  out  ot  its  al- 
ibied negligence  and  wrongful  acts  in  causing 
fte  deatn  of  her  busteDcT  Sbe  could  prose- 
cute this  claim  or  not,  at  her  option.  No  one 
ebe  had  any  power  to  prosecute  It.  Ooodwin  t. 
Nidcermm,  17R.  1. — .  Ifsult  is  brought  upon 
said  claim,  it  is  her  suit,  and  she  may  discon- 
tinue, compromise,  or  settle  the  same  at  her 
pleasure.  And  If  has  power  to  compro- 
mise the  suit  after  it  Is  brought,  why  should  she 
not  also  bare  power  to  compromise  the  claim 
upon  which  it  is  based  without  bringing  a 
suit?  We  cannot  see  that  any  reason  can  be 
urged  in  support  of  the  existence  of  the  power 
in  the  former  case  which  does  not  also  apply 
with  equal,  if  not  added,  force  to  the  existence 
thereof  in  the  latter.  Id  Qf^enleev.  Eatt  TeA- 
neme,  V.  A  &.  B.  Co.,  6  Lea,  418,  which  was 
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a  case  brought  by  a  widow,  under  a  statute 
quite  similar  to  the  one  under  which  this  suit 
Is  brought,  it  was  held  that  she  bad  power  to 
control  the  mit  by  compromise.  Tne  court 
says:  "The  question  is,  Cau  the  widow,  un- 
der the  statutes  authtnlziDg  the  suit,  dismiss  it 
against  or  without  the  consent  of  the  children? 
.  .  .  It  is  true,  as  argued,  that  the  suit  Is 
for  the  benefit  of  the  widow  and  children.  It 
is  alw)  true,  the  widow  alone  has  the  right  to 
sue  in  the  first  Instance.  The  children  have 
the  right  only  when  there  Is  no  widow.  The 
widow  may  sue  or  not,  at  her  option.  We 
have  holden  that,  if  she  fall  to  sue  for  the 
period  of  twelve  months,  tbe  6uit  Is  barred 
even  as  to  minors.  Having,  then,  the  right  to 
sue.  to  be  exercised  at  her  own  election.  It  fol- 
lowa,  as  a  necessary  incident  to  that  right,  that 
she  may  control  the  suit  by  comproiaiBe, 
abandoDmeut,  prosecnUon.  or  dlsmlsnl."  In 
Stephen*  r.  fiathvilU,  O.  A  8t.  L.  S.  Oa.,  10 
Lea,  418,  which  was  a  suit  for  the  benelllt  of 
tbe  widow  and  children  of  deceased.  It  was 
held  that  she  had  tbe  right  to  compromise  or 
settle  the  suit  as  she  saw  fit,  without  the  con- 
sent of  tbe  guardian  of  the  child  of  the  de- 
ceased, and  against  the  consent  of  bet  own  vX- 
tomeys  who  managed  tbe  case. 

As  to  the  contention  of  the  plaintiff  that  the 
action  is  brought  under  tbe  provisions  of  Pub. 
Stat.  R.  L,  chap.  204,  1 16,  and  hence  that  sec- 
tion 30  of  said  chapter  has  no  application,  two 
answers  suggest  tberaselvee:  first,  the  second 
count  io  the  declaration  is  evidently  framed 
upon  both  of  said  sections,  as  it  not  only 
charges  that  tbe  deceased  came  to  his  death  by 


the  compromise  was  Judicious  and  benefldal  to  the 
eettate.  Wymaa'a  App.  13  N.  H.  18. 

It  has  been  held  that  a  oompromlae  will  not  In 
allowed  ezoept  where  the  debtw  la  Insolvent  or 
time  la  doubt  thrown  on  the  vaUdttj  ot  the  ctalm. 
»»  Patten's  Goods,  I  Tuck.  66. 

iRurtratfont  c/  tM  rule. 

A  eoBi|Nr(HniBe  with  adebtor  In  jaU,  where  be  waa 
Sbeiated  upon  payment  of  a  sum  IflM  than  the 
■mount  of  the  oosti  of  the  suit,  was  held  not  to 
rakter  the  executor  liable  for  the  amount  released. 
Pennington  v.  Healer,  1  Crump.  *  U.  tfB. 

Bxeoutora  were  held  justified  In  making  ■  oom- 
promlae with  a  person  having  assets  of  the  estate 
in  bis  hands  for  tbe  purpose  of  getting  poeaesBlOQ 
of  suob  aieela.  Kee  v.  Kee,  2  QratL  118. 

8o  where  to  get  poaseaslon  of  a  termor  yeatsin 
powcesloo  of  an  insolvent  tenant  he  releaaed  all 
arrears  of  tent.  Blue  v.  VatabaD,  8  P.  Wms.  S81. 

Where  tbe  admlnlstistor  had  no  means  to  oanr 
on  an  expensive  suit  and  believed  there  was  i«al 
doubt  as  to  his  abUltr  to  oolleot  the  dMit,  a  com- 
piomiee  was  held  pioper.  Alekaador  v.  Kelso.  S 
Baxt.ni. 

Where  a  debt  which  was  Inventoried  as  irortbless 
was  compromised  tbe  executor  was  not  charged 
with  more  than  he  had  received  there  being  no  evi> 
deneeitf  bad  faith  or  a  great  error  of  judgment 
Omespie  V.  Brooks,  S  Redf .  M. 

But  where  executors  without  Judicial  sanction 
«omprombe  a  note  tfiven  for  tbe  purchase  of  prop- 
erty  of  tbe  sucoesslon  ther  will  be  UaUe  for  Its  full 
smouut  anien  they  can  show  that  there  waa  ade* 
fenseto  the  note  orttiattbe  person  bound  to  pay 
It  was  InatdTBiit.  VHdge  v.  Buhler,  fl  La.  Ann.  STS. 

Oom*n»mtimrtiatiHQtar«i  mlMt.  ■ 
An  admlnlotnitor  hM  no  antbortty  aa  such  to 
14UaA. 


waive  or  release  a  contract  relating  to  real  estate. 
Hunt  V.  Tbom.  S  Uloh.  213. 

Nor  to  par  a  cash  amount  to  obtain  a  release  of 
the  widows  dower.  Needtaam  v.  Bekite, »  Hloh. 

m. 

But  tlie  administrator  of  a  deceased  partner  mar 
relinquish  hit  claim  to  tbe  real  ertato  of  the  Arm. 
Ludlow  V.  Cooper,  4  Ohio  St.  1. 

And  when  the  oon  tract  for  purohaae  of  real  es- 
tate Is  exeoutmr  end  tbe  l^al  title  to  the  property 
has  not  passed  the  admlntstnitor  has  power  to  com- 
promise and  rescind  the  oontraot  where  It  may  be 
reasonably  oonslderea  for  tbe  benefit  of  the  estate. 
Howard  v.  Babeocfc;  7  Ohio,  n. 

So  whne  exeoutora  are  glveii  a  powwr  of  sale 
thv  mar  PV  tiie  widow  a  certain  amount  tot  % 
reteaae  of  dower.  Bagle  v.  Bmmet,  4  badf .  US. 

Arils  A>r  aaNM00t/M*  coMltv  dsoOk. 

An  administrator  who  has  sued  to  recover  dam- 
ages  for  the  debt  of  bis  Intestate  for  the  benefit  of 
the  widow  and  next  of  Un  may  compromise  the  ac- 
tion without  obtaining  the  order  or  the  probate 
court,  ainoe  statutes  requiring  the  procuring  of 
such  an  orderbrexecutcia  InOTderto  compromise 
otulms  due  tbe  intestate  have  no  application  to 
claims  In  fovor  of  the  widow  and  next  of  kin  for 
the  death  of  tbe  Intestate.  Washington  v.  Louisa 
vllle  &  N.  R.  Co.  M  rn.  App.  60S. 

A  suit  Instituted  br  an  admlnistiatiw  to  recover 
damages  for  the  negligent  killing  of  bis  Intestate 
may  be  dismissed  by  him  upon  a  settlement  by 
which  he  receives  less  than  tbe  amount  olalmed  In 
Us  declaration.  Henidier  v.  Chicago,    lU.  IM. 

It  mar  be  dismtased  hr  ttie  widow  where  she  Is 
given  the  right  to  sue.  Greenlee  v.  East  Tennes- 
see, r.  *  O.  B.  Go.  S  Lea.  418. 

Or  sbe  may  compromise.  Btephens  v.  NashrU)e« 
C.*8t.L.R.Oo.lOLea,4ia.  a.P.F. 
37 
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reason  of  the  carelessness  and  nexUgeDce  of  tbe 
defeodani,  but  also  l)y  Ihe  wrongful  acta  of 
said  dcfendaDt;  aad,  tecond  that,  even  though 
the  declaration  were  framed  solely  upon  sec- 
tion 15,  as  coDteoded,  yet  so  long  as  the  two 
sections  give  but  one  remedy,  and  the  declara- 
tion migbt  as  well  have  been  framed  under  the 
one  section  as  under  the  other,  or  even  under 
both  together,  we  think  they  should  clearly  he 
construed  together  in  dcterminiDg  the  question 
wliethe^t^e  pluintifiT  had  power  to  compromise 
the  claiiu  upon  which  this  suit  is  based  before 
any  suit  wns  broueht.  If  tbe  injury  had  not 
resulted  in  ihf  death  of  the  plaintiff  a  testator, 
lie  would  undoubtedly  have  had  power  tocom- 
uromiBe  and  adjust  the  claim  aKaiost  tbe  de- 
feodHiit.  Furibermore,  the  injury  here  com- 
plained of  was  not  occasioned  by  tbe  mere  pas- 
nive^ej^Icct  of  the  defendant,  us  was  tbe  case 
in  Bradbury  v,  furlong,  la  R.  I.  15,  cited  by 
the  plalntilf,  but  might  properly  be  deacrit>ed 
as  an  iojury  "inflicted  by  a  wrongful  act." 
See  also  Vhate  v.  American  i^ieam  Boat  Ch.  10 
R.  I.  7».  and  McCaughey  v.  Tripp,  12  K.  I.  449. 
Furthermore,  the  law  favors  the  compromise 
of  dUputed  claims,  (1  Bouv.  Law  Diet.  ISlh 
ed.  title  Compromise,  and  cases  cited,]  and  will 
sustain  the  same  as  far  as  possible,  when  fairly 
made.  But  the  plainliff  argues  that  the  settle- 
ment in  question,  if  allowed  to  stand,  will  have 
the  effect  to  bind  living  parties,  who  are  com- 
petent to  act  for  theiDselvea.  which  is  very  dif- 
ferent from  tbe  settlement  of  claims  in  favor 
of  or  aftalnst  Ibeestaleof  a  person  who  is  dead, 
and  wbicb  is  necessurily  represented  by  the 
executor  or  administrator  as  the  only  one  who 
can  represent  it.  We  do  not  think  that  this  Is 
so.   There  are  no  parties  to  this  suit,  except- 


ing the  pl^DtifE.and  defendanL  Tbe  next  of 
kia  are  not  and  cannot  be  made  parties  there- 
to. And  while  Ibesettlement  made.  If  allowed 
to  stand,  will  duubtlessincideutalty  affect  their 
interest,  still  it  is  not  a  proceeding  in  which 
tbey  have  any  tight  as  parties  thereto.  Noria 
the  case  materially  different  Id  this  respect 
from  that  of  an  ordinary  claim  in  favor  oi  ao 
estatp  in  the  handa  of  an  executor  or  admiois- 
trato'r;  for,  as  we  have  already  Been,  tbey  bavr 
power  to  compromise  claims,  and  by  so  doing 
they  incidecttilly  affect  the  interest  of  tbe  heiis 
or  devisee,  m  the  case  may  be.  in  the  estate. 
If  a  large  amount  is  realucd  it  inures  to  their 
benefit,  a^sumiiuc,  of  course,  that  tbe  estate  i» 
solvent,  vhile  if  only  a  small  amoiiDt  is  real- 
ized they  will  suffer  tbe  loss.  If  sucb  It  may 
properly  be  called.  In  other  words,  the  exec- 
utor or  administrator  has  full  power  to  settle 
tbe  estate  in  conformity  lo  law,  and,  this  being- 
done,  the  heirs  or  devisees  have  no  legal  cause 
of  complaint,  whether  they  receive  much  or 
litUe  therefrom.  But  no  one  wotild  ountend 
that  berausc  of  tbeir  interest  tb^  dther  are,  or 
have  the  right  to  be  made,  parties  to  a  suit,  or 
a  proceeding  of  compromise.  In  cooclusioD, 
we  think  that  tbe  statute  in  question,  being 
evidently  inteuded  to  facilitate  tbe  settlemeol 
of  disputed  claims  growing  out  of  or  apper- 
taining to  the  estates  of  deceased  persons, 
should  be  liberally  construed  in  favor  of  the 
object  sought  to  be  attained,  and  that,  tbu* 
construed,  it  may  fairly  be  held  to  include  mcb 
a  compromise  as  the  one  under  consideratioo. 
Tbe  demurrer  to  the  defendant's  said  j/Sm  tm 
bar  must  therefore  be  overruled. 
Demurrer  ot>erruled. 
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8TATB  OP  SOUTH  DAKOTA, 
t  8.  Dak.  > 

•1.  SeeUon  8.  &rUcl«  6.  of  the  CoosUtu- 
tion  of  this  State  prorldas  that  "no 

•Head  notes  by  Cobsow,  J. 


money  or  property  of  tbe  Stmta  Shan 
be  given  or  appropriated  for  the  beneflt 

of  any  sectarian  or  rellglouB  society  or  tostttu- 
tlon;"  nnd  seotion  IB,  article  8,  provMee:  "No 
appTOprlatlon  of  lands,  money,  or  oredfta  to  aid 
any  seciariaa  sobool  sball  ever  be  made  by  tbe 
Btatn  or  any  county  or  muDldpaUty  within  tbe 
State, . . .  and  no  sectarlaa  Instruction  shall  be 


If  on.— PuMie  aid  to  teetartan  f fltHtutfoiu. 
Tbe  deofsitnis  on  this  questloa  are  few  and  have 

been  rendered  under  dUCereot  oonstitutloDal  pro- 
vlsfons. 

A  sobool  mstataloed  by  a  Roman  CbtboUo  orphan 
asylum  la  hot  a  "common  scbool"  wttbin  the 
meaning  of  N.  T.  Const,  art.  9,  providing  tbat  tbe 
revenue  of  the  common-school  fund  shall  be  ap- 
plied to  the  support  of  common  schools.  People  v. 
Brooklyn  Board  of  Sducatlon.  18  Barb.  400;  St, 
Patrick's  Orphan  Asylum  v.  Rochester  Board  of 
i:diicAti6n;  w  How.  Pr.  2S7,  citing  maousoript 
opinio^  of  court  of  appeals  in  People,  Brooklyn 
Orpb.  Ai^lijin  V.  Board  of  Bducatfon  of  Brooklyn. 

A  ScbcM  Connected  with  an  orphan  asylum  con- 
trbllM  excludv^lf  by  ofMcers  of  the  latter,  who  arc 
itett?t*' of 'charity  bf  the  Roman  Catholic  Church, 
in  rfhich  religious  Instruction  la  given  to  Botn^n 
Cbthollo  chUdren,  Is  a  aectarlan  iUBtltutlon  within 
a  06nBtltittloDal  provisloa  egalust  n^Jog  public 
fupdBfor"seotariaBpurposn,^  Btate  V.  Ballock, 
ItSev'.STBL  ' 
in..1?.'A. 


Temporarily  leasing  the  basement  of  a  church  for 
a  public  school,  which  remaina  under  the  control 
of  the  school  board  and  Is  taujrht  by  tlielr  teachers 
and  undor  tbe  system  of  instruction  prescribed  by 
tbem,  does  not  make  tbe  school  s  sectarian  one  na- 
der  a  c»nstltutlon  deoliiriug  against  the  use  ot 
public  funds  to  aid  sectarlaa  soboola,  HOlard  v. 
Board  of  Eduoatlon.  8  West.      |i.  3nr.  121  HL  2S7. 

A  free  Mbool  maintained  its  a  cbiu'Uy  under  tho 
direction  of  trustees  elected  by  the  town,  who  ace 
to  be  members  of  certain  religions  socletJe*,  Is  not 
a  public  school  entitled,  uiulcr  the  Ma8»ic)ia«<>tt>i 
Constitution,  to  money rais'.'-l  by  tminimi  ■  lUr  ttn- 
support  of  public  schools."  which  it  provides  shall 
nof-er  be  appropriated  to  any  r^lgtooBHfPtilpcJto 
maintenance  exoluaively  of  Its  own  BidKXdL  Ts»V 
Ins  V.  Andovec,  208  Mass.  M. 

The  InbtbiUon  of  seotion  8,  articie  S,  of  tbe  HU- 
noia  ConsUtuUob  against  any  parmentfrom  pubUo 
funds  in  aid  of  any  sectarian  Institution  prohlUts 
paymeati  by  Oook  County  for  the  tnMon  sod 
maintenance  of  <lepend«nt  itrii  owunltM  bj  tbe 
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aUawed  tn  any  BotaooX  or  lastllutioii  aided  or  | 
Bupported  the  State."  Htlti.  that  theae  pro- 
Ttslonaof  the  Constitution  wore  iDtcoded  io  be 
and  are  eelf-axocutinK,  and  require  no  Act  of  the 
Iieglslature  to  become  operative,  but  of  them- 
aelvca  control  all  leelfilalion  upon  the  subject  of 
approprlatlag  money  or  other  property  for  "  the 
bcixAC  of"  or  >'to  aid"  anj-  sectarian  sobord, 
■odety,  or  Institution,  and  contr«l  and  limit  the 
pow«c8  of  all  «tat«.  oouDt)-,  and  muDidpal  olBoers 
tai  Budiitav  or  Myimr  any  snoh  approiwiaUon. 
S.  Held,ftirther.41i»tiheproUlittloiiln 
tiie  CoMtttutlon  of  th*  apfuroprtotloti 
of  any  moaey  or  other  property  to  aid  "  any 
aectarian  aohool  appllas  to  alt  approprlalkms  to 
Buoh  aolKKriB,  vbeUwr  made  «i  a  donatloo  or  In 
liaymeat  lor  aeiTlees  nodeMd  the  State  by  mob 
BObooL 

3>  The  parpo—  ftav  whieh  the  pliUntilT 
eorporatloB  waa  oi'gantaed  and  extsta 
wM  aad  generally  is  to  maintain  and 
IW  ■wiil^ele  the  doctrlue  and  belleC  of  ibe 
^rhtlBii  xetteton  of  tibe  aeol  known  aa  "Preaby- 
ttxHam,**  and  that  It  bag  offered  apd  glvea  seoular 
and  aectarloa  Instruction  to  divers  and  numer. 
OUB  atudenta  la  the  Pierre  University,  under  its 
ooDt«d.  Seld,  that  auch  univerelty,  under  the 
ooBtrol  of  plalnttfl,  and  In  whioh  a  class  of 
stodenta  was  Instnicted  m  the  methods  of  teach- 
ing for  the  State,  and  for  the  tuition  of  which  the 
t»on«y  anod  for  Id  this  action  la  daimed,  la  a 
aeetsoriaa  sohool.  wtthin  the'meaniBg  of  the  t«nn 
**nateitan  aoliool "  08  oaed  in  dm  State  Constitu- 
tion. 

4.  Br*l»wor  ISST.prlortetheadnp- 
ttaB  ef  the  State  ConstttutUm,  the 
I  torviiertal  hoard  of  edoeation  waa  au- 


tfaoirieedta'' «ealg;Bata  pelviite  Mlver- 
■Itles*  ooHeffim  and  Aoa4en»w  ta  which  inetruc- 

tlon  should  be  yiv«n  to'cltoses  0*  pupils  in  such 
Institutions  In  the  methods  of  t«achin(r,  unOor 
such  ruTes  and  regulations  as  the  said  board  of 
edncatton  shonld'ttrescribe:  the  tuition  of  which 
students  should  be  paid  by  the  torrttory.  HAd, 
that  the  law,  bo  far  ns  it  authorhed  the  desinna- 
tlon  of  seetarlim  unlversltlw.  oollegee,  or  acad- 
emiiis  "by  Said  board  of  edacQtlon  In  which  such 
olasBeB'  should  be  tauglit,  irAa  Inot^oabtbnt  wtdi 
and  repiwntmt  to  the  provtelOnSof 'tb^'StotiB  Cbn- 
Btitiitlrm,  and  Ixramo  inopcnitivf  and  ceasi'd  to 
be  (if  liiinlillir  rnrci'  or  I'flWt  llfU.T  tlie  inioptlon 
01'  tl)c  StutL-  Curislitiiii'Mi.  wlthiii  the  Wato. 

6.  A  contract  was  made  by  said  terri- 
torial boajrd  of  education  with  the 
plalBttTIlp  18S7«K4U|»le«9rqt!tl(«iQt,«AUM 
of  students  In  the  methods  of  tcaoUnv  the 
Pierre  University,  providing  that  such  contract 
should  only  be  tCTnilnated  by  three  months'  no> 
tloe  by  the  said  board  of  education.  0eM,  that 
the  board  of  •doMtlaB  waa  notautfaoHaed  by  ttic 
law  to  make  a-contraot  f  or  any  definite  term.  And 
that  the  clause  In  the  contract  above  referred  to. 
fixing  such  limitation  of  time,  did  not  survive 
the  repeal  of  the  law,  and  waa  not,  therefore, 
binding  upon  the  State,  and 'that  auoh  contract 
was  not  one  protected  by  section  IC^  art;  1,  Oonat. 
U.  ^..whlcb  provldfcethift  no  Slate  . '.  .  shall  pass 
any  law  impairing  the  obUgttjtlona  of  ooptiaota. 

6.  The  rules  and  regrnlatlons  pre- 
seribed  by  the  board  of  education  for 
the  unlversltlea,  ooUegee,  and  aoademles  deslg- 
noted  by  said  board  fn  WUeh  <flasaoB  of  students 
sbouM  be  taught  the  methods  of  teaching  pro- 
vided that  the  oonrse  of  Instruction  for  sm*h 


wniaty  court,  under  the  Act  of  Uay  £8, 187»,  to  the 
Chicago  Indoatrlal  Sotiool  for  Girls,  a  corporation 
whiefa  does  not  own  or  lease  any  building  or  oon- 
duot  a  sohool,  but  which  places  tbe  girls  committed 
to  It  in  oertain  Instltutloes  under  the  control  of 
the  Roman  Catholic  Church,  and  to  which  Instltu- 
tioDfl  Bucb  payments  would  In  fact  go.  Cook 
County  V.  Chicago  Industrial  School  for  Oirls,  I  L. 
R.  A.  07,  .125  m.  SHl  (See  more  extended  review 
of  ttilB  oaae  In  the  opinion  of  the  court  In  the  main 
case  aboi-e.) 

The  use  of  the  Bible  as  a  text-bouk.  and  the 
elated  reading  thereof  In  the  pnMlo  schools  with- 
out restriction,  is  ^eeotarian  Instruction  "  within 
the  nesning  of  18.  article  10,  of  the  Oonetitutlon. 
wUob  onlUns  that  no  such  Instruotlon  shall  be 
allowed  In  such  schoate;  and  the  fact  that  children 
are  not  oompelled  to  remain  in  the  sohool-room 
during  such  reading  does  not  remove  the  cause  for 
compUlnt  on  the  part  of  one  feeltng  hii-welf 
aggrieved  thereby.  State  v.  Bdgerton  School  Dist. 
No.  8,  7  L.  R.  A.  Sao.  W  Wis.  177. 

The  stated  reading  at  the  Bible  in  a  publlcschool 
also  lenders  H  a  religious  seminary  within  the 
meaoiug  of  Wis.  Const,  art^  1, 1 18,  wbiofa  prohibits 
the  drawing  of  money  from  the  treasury  for  the 
beoeflfeof  nllglDiasMnlnariea.  IbUL 

It  adsa  rtokttes  a  oonstitutlonal  provision  thaA  oo 
man  ataBl^  bo  oompelled  to  support  a  ptaooof  irar- 
aupagamst  his  wlU. .  TMd. 

In  Gonfltot  with  thlp  Wiaoomla  case  to  a  consid- 
erable extent  la  a  Ualne  decision  that  the  use  of 
the  Bible  as  a  reading  book  does  not  violate  a  oon- 
stltutlooal.  provision  against  Intorferln^  with  Che 
worship  by  any  person  according,  tabs  CunSclonbb 
or  ag^ost  snbordtnatlon  or  pteferenoe  of  sects. 
Ztonahee  v.  mebards,  08  Ha  119,  «1  Aitt.  iMc.  ft& 

Atoo  an  lamt  «eMalon'ttiii£  naldiDg  the  Bible  to  a 
Mbool  docanotihiihelra  iflaab  of  wavMpidtlitn 
tte  meaning  oC  e  conrtltntlanal  pwsMcnragaUit , 

H  L.  R.  A. 


taxaUon  forbulMlng  or  repalilng  phwes  or  wur- 
dilp.  Hoove    Uootne,  M  Iowa,  W,  OB  Jaa.  Bep. 

M. 

So  in  Hamchueetts  It  has  been  held,  but  without 
ratstog  any  eonstttutlooal  qnestioa,  that  a  school 
committee  may  order  that  the  Bible  be  read  and 
prayer  offered  In  aohofd.  Splller  t.  Wotiuni,  U 

Allen.  127. 

To  a  similar  effect,  see  McCormlck  t.  Burt,  96  Ul. 
2G»,  8S  Am.  Rep.  W. 

But  the  enforoement  of  the  rules  of  a  school 
board  prohibiting  rellgloug  instruction  or  the  read- 
ing of  the  Bible  In  schools  cannot  be  enjoined  In 
Ohio.  One  of  the  onuBtltutional  provhlonaor  that 
Statetotfaat  no  sect  shall  ever  have  any  extdustra 
right  to  or  control  of  any  part  of  the  sotwol  faoda 
of  the  Stat«k  Board  of  Education  of  Clnelnnatt  V. 
Minor, »  Ohio  St.  811,  IS  Am.  Bep.  238. 

Somewhat  oonoected  with  thto  subject  also  are 
decisions  that  a  eehoolhouse  cannot  be  used  for  re- 
ligious services  and  a  Sunday  sohool  against  tbe 
objection  of  any  tax-payer.  SchoSeld  y.  Blghtb 
Scbool  Dirt.  27  Conn.  Iflp;  Dorton  v.  Heam,  67  -Mo. 

These  decisions  seem  to  be  based,  not  on  any  con- 
stitutional prorlsloa,  but  oa  tbe  reetrioted  powera 
of  ttaeaQho<d  dlstJtet  as  a  corporatloo. 

Of  peculiar  interest  la  coBoeotlon  with  nuiny 
modern  constitttCloaal  provision  B  against  the  use  of 
pobilc  money,  fov  reUgious  purposes  is  a  Massh- 
obuaetta  decision  (bat  atenoher  of  an  unincorpora- 
ted religious  sootety  oaimot  be  regarded  as  a  publie 
Protfttunt  religious  tntcher  so  as  to  be  entitled  tn 
any  part  ol  the  fmi'i-;  mi-i  ii  by  a  town,  parish,  pre- 
cinct, etc.,  for  suih  .i  t'  i<  ii«T,  wblob  was  based  on 
the  Constitution  of  the  State  as  It  ^xtsted  until 
■ffisa,  prVitfdlng  for  the  chcike  of  sdch  a  teacher  by 
eadh  '<lo«a,  pret^not,  paiMA,  «M.'  Bee  BaiMla  v- 
:nrAlteMUi-Mlm«uH^<]IMfc<M.  -&A.Bl 
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•todentt  abottld  be  m  pnwsRwd  by  Um  said 
board  of  eAoaatkM;  tb*t  Um  prfnolpal  Rod 
teaoben  of  tlw  Qormal  departmcDt  of  theacbool 
ao  dMlffiMted  abouM  be  approved  brmiob  board: 
and  that  the  students  of  CbeDoraal  department 
Bhould  be  ezcuaed.  If  tbey  to  deelred,  fcom  aar 
flzerciMa  wbere  aeotarian  doctriaea  staould  be 
taucbt,  or  aojr  ootnmeaU  raade  upon  the  Scrip- 
tures. Held,  that,  notwltbstaiidliiit  tbeae  and 
other  Bunllarnilea  and  regiilatloiia,aa  tbeteaoh- 
ere  to  suoh  normal  department  In  the  Pierre 
Dolversity  were  selected,  employed,  and  paid  bj 
the  plaintiff,  subject  only  to  the  approval  of  the 
board  of  edaoatlon,andeon8tttated«  partof  Its 
teoul^.  and  that  the  mtweir  tialmed  In  this 
action,  if  paid,  wilt  go  to  the  plaintiff,  and  not  to 
the  teachers  dlreotly,  its  payment  to  plaintiff 
would  be  "to  aM  **  tbe  plalntur.  and  therefore 
oomes  within  tte  piohibltton  of  tbe  Oonatttatton 
of  this  State. 

(Deoember  0,180.1 

ACTION  to  fecorer $870.00  as  compeiuaHoii 
for  tDltfmi  aod  Itutructfon  fvmisbecl  in 

plaintiff's  unlversItT  and  by  plaintiff's  iDStnict- 
ors  to  certain  stnoeots  who  wore  being  edu- 
cated by  Ibe  Stale.   Judgment/or  dtfeiwant. 

Tbe  facts  are  stated  la  tbe  opiniOD. 

Meatri,  Crawford  ft  Delduid  for  plain- 
tiff. 

Mr.  R(»bert  DoU»rd,  Atty  Qen.,  for  tbe 
Slate: 

To  the  claim  of  contract  betweeo  tbe  plain- 
tiff and  the  Terrllorr  of  Dakota  the  obltgatioos 
of  which  dcsceodea  to  the  Stale.  It  may  be 
answered  Uiat  the  Territory  possessed  no  power 
to  bind  lis  successors  f  □  such  matters. 

See  Cooi^,  Const.  Lbn.  ISl.  sod  noU,  881- 
84B,  and  ro«m/  Stone  t.  JHtaMppi,  101  U.  S. 
614,  85  L.  ed.  1079. 

CorsMu  J.,  dellvBred  tbe  opinion  of  tbe 

court: 

The  plaintiff,  in  pursuance  of  the  prorlsions 
of  chapter  1,  l^ws  1800,  commenced  this  ac- 
tion in  this  court  to  recover  from  tbe  Stale  the 
amount  alleged  to  Ik  due  to  It  for  tbe  tuition 
and  instrucuoQ  of  a  class  of  students  during 
tbe  year  1800  at  the  Pierre  University,  located 
ia  Uie  city  of  Pierre,  under  the  control  and 
managemeotof  the  plaintiff,  which  said  tuition 
and  instruction  was  givra  to  said  class  of  stu- 
dents by  virtue  of  ao  alleged  contract  made 
with  said  plaintiff  by  the  board  of  education 
of^lbe  late  TerrttOTy  of  Dakota  in  18^,  lopur- 
suaoce  of  tbe  powers  conferred  upon  said  board 
of  education  by  the  provisions  of  sections 
1840-1845,  inclusive.  Comp.  Laws.  An  an- 
swer was  filed  on  behalf  of  the'  State  by  the 
Bon.  Robert  Dollatd,  its  atiomcty-geaeral,  aet- 
liog  up  as  a  defense,  briefly  sUI«d,  that  the 
plaintiff  was  a  sectarian  coiponitioa.  and  tbe 
nerre  University  was  a  aeetarlan  aebool.  under 
tbe  control  and  maoagemmt  of  tbe  plaintiff, 
and  that,  under  ibe  provisions  of  the  Consti- 
tution of  the  State,  tbe  Slate  is  prohibited 
from  making  any  appropriation  or  paying  any 
?tate  funds  for  "the  benefit  of"  or ''to  aid 
any  sectarian  school.  Tbe  case  was  presented 
to  the  court  upon  Uie  complaint  and  answer 
and  a  stipulation  as  to  lite  tacts,  whidi,  so  far 
as  may  be  nccesaanr  to  be  stated,  an,  in  sub- 
atanc*,  as  foUnwa:  "  Mrst.  Tkal  Uw  platottfl 
is  a  corporatloa  organised  and  eztatfng  under 
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and  by  virtue  of  tbe  laws  of  the  fonoCT 
Territory  of  Dakota  and  of  the  present  Stale 
of  South  Dakota,  and  that  it  has  so  existed  as 
such  corporation  during  all  the  Qmes  hereinaf- 
ter mentioned,  and  that  the  purpose  for  which 
said  corporation  was  organized  and  does  so  ex- 
ist was  and  ia  generally  to  maintain  and  pro- 
mulgate tbe  doctrioea  aad  bdlef  of  tbe  Chris- 
tian reHglon,  and  of  the  sect  knowD  an  'Pres- 
byterians.* Second.  That  dnring  all  of  tmU 
timea  tbe  said  i^aiDtUI  baa  been,  and  fa  now, 
the  owner  and  imprialor  of  ceitaia  grounds, 
buildings,  furniture,  boc^  and  apparatus,  and 
has  bad  in  Ita  employ  a  facul^  u  divera  pro- 
feasors  and  fostmctofa,  and  with  and  through 
and  by  meana  of  tbe  same  has  matotalned  and 
conducted  a  ceitaln  educational  insiitation  in 
tbe  city  of  Pierre,  in  Hn^ies  County,  in  aald 
State,  under  tbe  name  of  *  Pierre  UBtverslty.' 
That  daring  all  of  said  time  It  has  maintalaed 
and  supported  saM  institution,  mmI  provided 
the  necessary  funds  to  equip  aod  conduct  the 
same  and  pay  the  expenses  thereof,  and  has 
offered  aod  given  secular  and  sectarian  instnie- 
tion  to  divers  numerous  students  titereio  at 
regular  rates  of  tuition.  That  the  board  of 
educatioD  of  the  said  Territory  of  Dakota,  In 
the  year  1887,  in  pursuance  of  sect  Ion  1841. 
Comp.  Laws,  designated  the  said  Pierre  Uni- 
versity as  one  of  Ute  educational  institutions 
in  wblcb  ■  dass  of  stodenla  ataonld  be  taagbt 
the  methods  and  practice  of  teaching  hi  the 
common  echoi^  That  pUintiff  didy  aecepted 
said  desleoatioo  and  apiKrfiitmenl,  and  agrced 
to  and  old  comply  wun  aU  tbe  provimaa  ot 
the  law  and  the  rxilm  and  regulations  adopted 
and  promulgated  by  said  board  of  edncauon. 
That  it  nrafved  into  iU  said  InatftotlcB  duing 
tbe  winter  and  spring  of  1800  a  designMed 
number  of  students,  to  be,  and  which  were, 
instructed  as  required  the  board  of  edoca- 
lion,  In  accordance  with  the  terms  of  aald 
agreement.  That  the  account  for  the  tuition 
and  instruction  of  said  class  of  stodents  was 
duly  presented  to  the  stale  auditor  for  allow- 
ance, and  that  he  refused  to  audit  or  allow  ibe 
same;  and  ttiat  the  sum  claimed  bv  the  plaintiff 
is  the  proper  amount  to  be  palo,  in  caae  the 
Slate  is  authorized  to  pay  the  same." 

The  territorial  Act  referred  to  aa  aectioiis 
1840-1845,  provides.  In  substance,  that  tbe  ter- 
ritorial board  of  education  shall  dealsoate  pri- 
vate universities,  colleges,  and  academlea  in 
whidi  fnstmction  shall  be  given  to  daasea  of 
not  less  than  ten  nor  more  than  twenty-flve, 
whose  tuition  shall  be  pdd  bv  the  territorial 
treasurer;  that  the  board  shut  prescribe  the 
conditions  of  admission  to  the  class,  tbe  oouzie 
of  instructioo,  and  the  rules  aod  legulatiooa 
under  which  matnictioo  shall  be  given;  that 
the  board  shaU  catabHah  In  thefawlilaliaMdaa- 
ignated.  su^eot  to  their  vfiltatk»,  euatiMi- 
tkiBS  In  such  brancbea  of  study  as  are  tauRbt, 
and  shall  determine  the  rules  and  regulMlOM 
in  accordance  with  which  the  same  dull  he 
conducted,  and  shall  confer  such  honorary  cer- 
tifies U?8  or  diplomas  as  they  may  deem  expedi- 
eot  upon  tbooe  puidls  who  sattBfaetorQy  Mi 
such  examinatioo.  Such  «y««tnin*Hnn»  shall 
be  preecribed  In  such  atudies,  and  shall  be  ar- 
ranged and  ooodndad  la  such  a  manner,  aa  in 
the  JndgMant  of  tbe  board  abaU  funlsb  naeil- 
able  iMeparetloa  In-teaeban*  woffc  in  lbeeoai> 
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mOD  Bobools,  prominent  among  whicjb  sball  be 
metbod  of  teacbuig  and  practiccL  Punuant 
lo  tbe  proTlBloDs  of  the  statute  referred  to,  the 
board  adopted  and  promulnted  a  number  uE 
nilei^  Uie  man  importaot  ot  wbidi  are  as  f(d- 
lows:  "Each  adHWl  bo  designated  sball  adopc 
the  course  of  study  for  its  normal  department 
that  is  |>rescribed  by  the  territorial  board  of 
education.  The  prisc^l  of  the  Dormnl  de- 
partnieDt,  and  all  teachers  in  that  dnMrtment, 
must  be  approved  by  tbe  terrilorml  board. 
yiwB  ot  the  claBses  wboee  tuition  ia  paid  by 
tbe  territoiy  shall  be  taught  by  any  penoa  not 
agmduate  of  some  college  or  UOTmal  school 
of  leoognlzed  merit,  and  who  sball  not  hare 
been  approved  by  tbls  board  as  before  provided. 
Each  school  accepting  this  appointment  binds 
itself  to  designate  one  member  of  its  faculty  as 
principal  of  tbe  normal  department,  wboee  first 
and  most  Important  duty  it  sball  be  to  teach 
th«  claasea  of  tbe  department,  and  supervise 
the  work  of  any  asdstants  he  may  have  In  tbe 
department;  but  nothing  in  this  clause  shall 
prevent  bis  teacbtns  classes  in  otber  depart- 
ments of  tbe  BcbooT  if  his  time  po'mita,  nor 
from  receiving  into  the  classes  of  the  norm^ 
department  any  pupils  of  other  departments 
tiiat  may  be  porsulnig  the  same  studies  as  nor- 
mal class.  The  prmcipal  of  tbe  normal  de- 
partment of  any  in^tution  accepting  this  ap- 
polotioent  sball  mal^e  an  annual  report  to  the 
terrltoiial  board,  upon  blanks  furnished  by 
Uiis  department.  Tbe  pupils  of  tbls  depart- 
ment of  tbe  school  shall  be  excused,  if  they 
desire,  from  any  exercises  where  sectarian  doe> 
trines  are  taught,  or  any  comment  made  upon 
tbe  Hcrfptures.  The  territorial  board  may  at 
any  lime,  when,  la  its  opinion,  any  scbool  ac- 
cepting this  appointment  is  not  doing  satisfac- 
tory worh,  or  when  any  of  the  rules  and  pro- 
visions of  this  agreement  are  not  being  ob- 
served, willidraw  from  such  school,  after  a 
tbrce-monlbs  aotiee,  any  pupil  whose  tuition  is 
being  paid  by  territorial  funds.  At  tbe  close 
of  each  term  of  twelve  weeks  the  president  or 
IHrincipal  of  any  school  so  designated  and  the 
president  of  its  board  of  trustees  shall  certify 
to  the  territorial  board  the  name  of  each  pupil 
in  attendance  in  tbe  normal  department,  to- 
gether with  the  length  of  time  attended  by 
each;  and  the  territorial  board  will  audit  tbe 
amount  due  each  scbool.  allowing  tbe  sum  of 
one  dollar  for  each  week's  attendance  of  each 
pupil.  The  faculty  of  any  of  these  schools 
may  require  of  any  pupils  admitted  on  these 
conditions  t|ie  same  obraience  to  the  rules  and 
relations  of  the  scbool  as  are  required  of 
pupils  in  other  departments,  except  as  others 
wise  provided,  and  may  inflict  the.same  pun- 
isbments  and  penalties  for  violation  or  infrac- 
tion of  rules  and  for  neglect  of  duty." 

1.  It  is  contended  by  tbe  learned  counsel  for 
the  plaloliff  that,  as  tbe  alleged  contract  under 
wbicb  plaiotiff  claims  was  made  in  1887.  prior 
10  Ibe  adoptkm  of  our  State  Oonstitution,  and 
was  by  Ita  terms  only  to  be  terminated  on  three 
mODtbs'  notice  by  the  board  of  education,  and, 
no  such  notice  having  been  given  by  sold  board 
or  tfaeir  successor,  tbe  supennlendeni  of  public 
schools,  prior  to  the  performance  of  the  serv- 
ices rendered  by  i^utiff,  compensation  for 
which  Is  daimed  Jd  this  action,  the  contract 
lemained  In  force,  and  is  protected  by  sectioa 


10,  art.  ],  Oowt.  U.  S..  notwUhstandlng  the 
adoption  of  the  State  Coostituttoo,  and  could 
not  be  affected  or  impaired  by  that  instrument. 
Theoounsd  cite  the  Ikvtmout/t  Ootttge  Que,  17 
U.  8. 4  Wbeali  018^  4  L.  ed.  eaS^  »d  tbe  numer- 
ous eases  in  wbfcli  tlio  doctrine  aatabliiAed  in 
that  case  has  been  affirmed.  Thai  tike  obliniions 
of  oootracia  are  fally  protocted  by  the  OonsU- 
tutlon  of  the  Unilad  Stales  ia  now  well  estab- 
lisbed.  If  the  contract  in  Ibis  case  was  a 
defloite  one  as  to  time,  and  one  that  tbe  board 
was  authorized  to  make,  theb  tbeitt  wonkt  be 
much  force  in  tiie  poeitkHi  of  counsel,  for 
neither  tbe  people  in  tfaeiraggregale  capacity  In 
forminga  Btate  Constitutioi),  nertbroi^btmr 
reptesentatives  in  the  Slate  Legislature,  can 
pass  any  law  impairii^  tbe  obtigations  -of  con- 
tracts. But  an  examlnati<n]  of  the  sections  of 
tbe  statute  referred  to  discloses  tbe  fact  that 
tbe  board  was  not  authorised  to  make  aoy  con- 
tract Undfngnpon  the  territwy  for  any  definite 
term.  TbeDoard  was  auihorired  to  designate 
certain  educatioDalinaiitutioos  iowbicb  ctasaes 
of  pupils  should  be  bistruoted,  but  tbe  law  does 
not  confer  upon  tbe  board  the  power  to  make 
any  contract  binding  upon  the  territory  for 
any  specified  length  of  tune.  AH  that  part  of 
the  alleged  coetract,  tbmfor^  proridlng  for  a 
contouaace  of  tbe  contract  until  terminated 
by  notice  of  three  months, — if  the  contract  can 

Eroperly  be  oenstrued  as  such  as  lo  time,— was 
eyood  the  power  of  tbe  board,  and  not  bind- 
ing upon  toe  tmitory  or  its  successor, — tbe 
State.  It  would  have  been  competent  for  the 
Legislature  of  tits' territory  to  havevQiealed  the 
law  at  any  time,  and  thereby  put  an  end  to  tbe 
contract;  and  it  was  equally  competent  for  the 
framers  of  tbe  Constitution  to  supetsede  It  by 

Swvt^ooB  in  the  Constitution  with  which  the 
w  conflicts.  The  laws  in  force  when  tbe  Con- 
stitution was  adopted  not  loocmsistent  with  that 
instrument,  remained  in  force  until  changed 
by  the  State  Legislature;  but  alt  laws  in  con- 
flict with  that  inslrument  upon  its  adoption 
became  inoperative,  aud  ceased  lo  be  of  bind- 
ing  force  within  the  State,  See  Enabling  Act. 
Laws  1«89,  p.  34. 

There  being,  therefore,  no  contract  between 
tbe  board  oi  education  and  the  plaintiff  that, 
would  be  prolecloi  under  the  Constltutioo  of 
tbe  United  States,  it  becomes  necessary  to  de- 
termine whether  or  not  tbe  State  can  be 
quired  to  pay  for  tbe  services  rendered  by  the 
^aiotlff  In  view  of  the  provisionu  of  the  State 
Constitution.  Tbe  proviuons  of  the  Consiitu- 
tloD  of  the  Stale  bearing  upon  tbe  question  arc 
the  last  clause  of  section  8,  art.  6,  and  section 
16,  art.  8.  Section  8,  art.  A,  provides  that  "no 
money  ttf  property  of  tbe  Btate  shall  be  given 
or  apiHvpriated  for  the  benefit  of  any  sectarian 
or  religious: society  or  institution}"  and  fiection 
16,  art.  8,  provides  that  "no  appropriation  of 
lands,  .moMy,  or  other  property  or  credits  lo 
aid  any  sectarian  school  slraU  ever  be  made  by 
tbe  State  or  aqy  county  or  municipality  within 
the  Slate,  ,  .  .  No  sectarian  instruction 
shall  be  allowed  in  any  scbool  aided  or  sup- 
ported by  tbe  State."  Tbeae  provisioas  of  tbe 
Constitution  were  Intended  to  be,  and  are, 
self-executing.  They  require  no  act  of  the 
Legislature  to  become  operative,  but  of  tbem- 
selves  control  all  legislation  upon  the  subjef^t 
of  ^»propriati^  money  or  other  property  for 
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"tbe  benefit  of"  or  "to  iid"aDy^seetBrlaD  school 
or  {QBiltutioft,  made  mttxsv  tbe  sd6pllon  of  (he 
State  OoMtltuHoii,  and  also  control  and  limit 
tbe  powers  of  aU  «ate,  covaty,  or  mualcipRl 
officers  In  aaditfttfirior  pajiM;  aoy  such  appro- 
priation. That  the  Pttvre  unlversltf  ie  a  see- 
tarlsa  school  M  instttnUon,  within  tbe  mean- 
ing of  these  ptorfBions  of  tte  Coostitntkn},  Is 
not  fierioualy  ooDirovorted.  Tbe  (jnesHon, 
then,  Is,  WbatcoDsllttitefi  no  appropriatitni  fot 
"the  benefit  of '  or '*aid  to^  ft  fieetarian  srhool 
or  instUutionI  That  sin^  atf  approprtation  is 
not  limbed  to  a  gift  or  donation  on  (he  part  of 
the  Slate  is  clearly  sbown  in  asctlon'S,  art.  ft, 
wblch  pro* Idea;  "No  money  or  properly  of  tbe 
State  shall  be  given  or  approprtaled  .*'  The 
State  (e  not  only  probiUted  from  glfiag  or  do- 
nating Male  fundi,  but  from  -approprfatlo; 
tbem.  This  term  "approprlalion/'  used  In 
this  oMsneeHoBwltii  "gmr  was  evidaotlyiD- 
tendetl  to  mean  something  diflervnt  from  gift 
or  donation.  Tbe  provision  found  in  tbe  BUI 
of  Rights  is  limited  lo  gifts  or  appropriations 
by  the  Btate.  Tbe  pro^sion  in  section  16,  art. 
8,  inclodet  couDllce  and  mnnicipaUties,  as  well 
as  the  Slate,  and  limits  the  prohibition  to 
srtaooIs,^rtjele  8  being  devotea  lo  education 
and  school  lands;  bnt  tbe  language  is  equally 
vmphatic.  "Mo  sppropriatlon  .  .  .  toaid 
any  sectarian  school  shall  ever  be  made;"  and 
the  section  cooctudes  with  the  provisien: 
"And  no  sectarian  instructloo  aball  be  allowed 
in  any  school  or  ioBtitutkm  aided  or  supported 
by  tbe  State."  It  Is  appBreotfrom  Ibese  vari- 
ous proTistons  that  Ibe  framers  of  our  State 
OoDStitntioo  intended  to  guard  vith  zealous 
care  the  funds  of  the  Htate,  counties,  and 
munldpalitles,  collected  from  taxes  imponed 
upon  all  tbe  members  of  the  community, 
compoeiog  the  various  religious  sects,  from 
being  appropriated  for  the  benefit  of  or  to 
aid  any  one  w  more  sectarian  schools  or 
iBstitnliotts.  or  in  fostering  or  building  np 
any  one  or  more  sects  wltbln  the  Stale.  Tbe 
policy  of  probibiting  the  use  of  funds  belong- 
ing to  all  for  the  benefit  of  one  or  more  re- 
ligious sects  has  been  adopted  iu  most  of  tlie 
states.  Ko  Mie,  we  think,  can  mistake  the  in- 
tention of  the  miners  of  tbe  Gonstltation,  as 
expressed  In  these  various  sections  of  ibat  In- 
strument, to  prohibit  in  every  form,  whether 
as  n  gift  or  otherwise,  tlie  appropriation  of  tbe 
public  funds  for  the  benefit  of  or  to  aid  any 
sectarian  school  or  ioslllulion.  What,  then, 
conslitules  benefit  or  aid?  Webster  defines 
"benefit"  to  mean  "whatever  contributes  to 
promote  prosperity:  .  .  .  add  valne  -to 
property;  advantage;  profit."  "To  aid"  is 
defined  by  tbe  same  author  "to  snpport,  either 
bv  fumishfng  strength  or  means  to  belptosuo 
ress."  Theoemaod  of  plaiotifl  is  for  money 
due  for  the  tuition  of  a  clans  of  students  al- 
leged to  have  been  instnicted  undtfr  a  contract 
with  Ibe  bokrd  at  education.  Wookl  not  tbe 
payment  of  thlA  demand  be  for  the  benefit  of 
or  to  aid  tbe  nnlverBity?  Is  not  the  tuition 
teceived  from  every  sludetft  for  tbe  benefit  of 
or  tnaidthescbooi,  to  Support,  to  stfenglben  it? 
POnot  such  iBBtiturionA  depend  mainly  upon 
tbe  tuition  feeii  of  st^idcQtB  tbey  can  obtain  for 
their  support?  But  the  framed  smnset  for 
plaintttr  stremiously  oontands  that  tbe  sum  due 
|)latDttlt.wni  not  becootrlbuted  fer'lto  bMeUt 
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of  or  to  aid'iheuolverf4ty,  but  in  payment  for 
servloes  rendered  Uie  State,  or  lo  ita  euiduits. 
in  preparing  tbem  for  teadilnir  tn  the  pubHe 
schoola  This  ooritentiott.  vrime  plausible,  is, 
we  think,  unsound,  and  leads  to  absurd  resolii. 
If  the  State  can  pay  Che  tuition  of  twenty-five 
students,  why  may  It  not  maintain  at  tbe  lostl- 
tutton  alt  that  tbe  instilatloD  can  aocomnaodate, 
and  thereby  mipport  Ibe  testituHon  entirely 
statefands?  Tbciheorycobtendedforbyosaa- 
sel  wonld,  in  effect,  render  annlarytbepnvis- 
ioDs  of  the  Constitution,  as  the  clahta  that  the 
appropriation  was  made  as  compensatlmi  tat 
services  rendered  oonid  -he  made  in  aH  cases. 
This  theory,  carried  ont  lo  Its  Icglilmate  re- 
sults, would  MiaMe  any  one  leading  sect  to 
control  the  schools.  Institutions,  and  funds  of 
tbe  State,  as  It  could  claim  ft  was  rendering 
servioee  for  the  funds  appropriated.  It  was 
undoubtedly  to  prevent  awib  posiR>Ie  lestalts 
that  these  provisioos  were  inserted  In  the  Coa- 
stIiutloD.  It  matters  not  how  mueb  coosidM- 
ation  has  been  given  by  servloes  renderod,  the 
language  is  emphatic  and  unqualified  that  no 
moo^  shall  be  given  or  appropriated  for  the 
bnent  of  or  to  ml  anv  sectarian  scbool,  sod- 
t^,  or  iDStltutfoo.  Tire  pajiiw  of  tbe  tuition 
ol' pupils  In  the  Pierre  L'niversliy  to  tbe  plain- 
tiff In  this  case  will.  In  our  opinion,  be  for  Ibe 
benefit  of  or  to  aid  snob  school  or  Inslitntlon, 
and  Is  clearly  within  tbe  ffft^lbition  of  the 
Constitution. 

This  view  of  the  provisions  of  our  Constitu- 
tion is  supported  1^  two  recent  decisions,  that 
we  wiU  now  proceed  to  notice.  Tbe  flret  is  the 
case  of  State  r.  BttfUuM,  16  Nev.  378.  It  ap- 
pears from  the  statement  in  that  case  that  tbe 
Constitntton  of  Ibe  Btate  of  Nevada,  aa  origi- 
nally adopted,  contained  no  provisions  socb  as 
are  found  In  our  Slate  Constitution;  but  In 
1880  the  following  provision  was  adopted  as 
an  amendment,  bang  seelloa  10«  art  II;  "Mo 
public  funds  <rf  any  kind  orcbarscter.  wbetbw 
state,  county,  or  municipal,  shall  he  used  for 
f«clarian  purposes.*'  After  this  section  was 
adopted,  tiie  Legislature  of  that  State  passed 
an  Act  providing  that  certain  orphaas  of  tbe 
State  should  be  supported  at  the  expense  of  tbe 
State  tn  a  certain  orpban  asylum,  nader  tbe 
control  (rf  a  religious  sect.  A  certain  sun  be- 
coming due  for  the  support,  clothing,  and  care 
of  orphans  under  the  law,  a  mandamus  was 
applied  for  to  compel  the  state  auditor  to  audit 
and  allow  the  account,  which  he  bad  rsfused 
to  do  on  tbe  ground  that  tbe  law  was  In  con- 
ftlct  with  the  Btate  Constitulloo,  It  was  urged 
in  that  case,  as  ia  the  case  at  bar,  in  support  of 
tbe  application,  that  the  appropriatloa  was  not 
for  sectarian  purposes,  but  to  pay  for  the  care 
aod'Bupport  of  the  orphans  pla«(»  In  the  Insti- 
tution by  the  State.  The  court,  in  dosing  iU 
opinion,  says:  "  Tbe  seventy-fife  ddlars  ap- 
propriated for  each  orphan  is  a  contriboliea. 
and.  should  it  be  given,  it  will  be  used  for  (be 
relief  and  support  of  a  sectarian  InstitBtlott, 
and,  h)  part,  at  least.  fM  sectarian  purpeaei.** 
And  the  writ  was  denied.  In  Cook  CenaUg-r. 
OMeago  ItuhitMal  SehMpr  OSri$.  19G  BL  M#, 
1  L.  R  A.  487,  decided  in  1886  by  the  supreme 
(Murt  Of  that  Slate,  tbe  question  was  discussed 
aod'decided  Bstowhal!«OBBtitutea"aid"  loan 
toBlltutiOQ  under sectlob  S, aft 9,ot tbt IDhwh 
ConsthHttott,  wWob  Ik  m  foUowlit  ■  *'Kcttker 
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tbc  Geoeral  Assembly,  nor  any  connty,  dtr, 
lowD,  Unrasbip,  sohool-diBtrict,  or  other  pulinc 
•coTpmvtiOD.  sDall  evtit  Toake  any  approprfa- 
ttoo,  or  pay  from  any  public  fund  wbatcveF, 
aoythiug  Id  aid  of  aoy  church  or  Mctarian 
purpose,  or  to  help  sapport  or  sustain  any 
acbool,  academy,  BemiDary.  college,  UDlverslty, 
•or  other  literary  or  acfcDtlflc  Institation  con- 
trolled by  aoy  cbarch  or  seclariao  denomina- 
tion wbalever;  norsball  any  grant  or  donaUta 
of  land,  money,  or  other  personal  property 
ever  be  mad*  by  the  State,  or  aoy  saoi  public 
•corporation;  to  anr  'Churcfa,  or  for  any  aeo- 
terian  purpose.''  Bv  an  Act  of  the  Legiuature 
•of  that  Stale  certain  fiemale  infants  were  ro- 
qtrired  to  be  committed  to  the  Induitetiil  Sehort 
«f  Chicago.  The  tndnstriol  achoai  aeems  to 
hare  been  a  corporation,  but  was  ooaducted  in 
«onneclion  with  two  InsikntiooB.— ^ne  knowA 
«a  "Tbe  House  of  the  Good  Shepherd,"  and 
the  other  as  "St.  Joseph's  Orphan  Asylum.'" 
lK>th  under  the  control  of  a  seetertan  organlza- 
tioD.  An  action  was  brought  by  tbe  Induslrial 
«cbool  to  recover  of  Cook  County  «ome  flA,- 
WO  for  the  care  and  snpport  of  the  female  in- 
fanta oonnnltted  to  that  inatttution  under  the 
law.  The  defense  was  that  the  Industrial 
school  had  do  real  existence,  but  that  the 
care  and  mafntenRoce-of  those  committed 
was  furnished  by  the  two  InstitntitNis  above 
DBmed,  and  that  the  money,  when  collected, 
wonM  go  to  them;  and,  as  they  were  aeciarfan 
In  character,  tbe  eounty  was  prohibited  by  the 
nectton  of  the  ConstitoMon  quoted  from  paying 
1o  tliem  any  public  funds  In  aid  of  sectwian 
purposes.  The  court  sustained  the  defense  in 
«  very  able  opinion  delivered  by  JvtUee  Ma- 

Soder,  in  whiih  he  says:  "It  cannot  Im  said 
u  a  coirtrlbulfon  is  no  aid  to  an  institution 
liecausB  snob  contribution  la  made  In  retura  for 
•eervioes  or  work  done.  A  school  Is  aided  by 
the  patronage  of  Its  pupils,  even  tf  thev  do  pay 
for  their  tuition,"  It  was  oootended.  in  thai 
«afle,  as  in  the  case  at  Imr,  that  these  instito- 
tiODS  fnroished  tuition,  clotbiog,  care,  etc.,  to 
return  for  the  money  received  by  them,  and, 
na  they  earned  what  tbejr  received,  and  were 
not  tbe  recelpleots  of  any  gift  or  donation, 
nothing  was  paid  In  aid  of  or  to  help  support 
or  sustain  them.  In  discussing  this  proposi- 
tion, the  court  says,  on  pages  670,  471,  185 
111.  :  "If  they  are  entttltS  to  be  paid  out 
0f  tbe  public  funds,  even  though  they  arc 
vnder  the  control  of  sectarian  denomlna- 
tlona,  limply  because  they  relieve  the  State 
4if  a  batden  irtilch  ft  wouki  otherwise  be  ItBeK 
required  to  bear,  then  there  H  nothing  to  pre- 
vent an  public  education  from  becoming  sub- 
jected, by  hasty  and  unwise  teglsUtion.  to 
sectarian  influences.  By  section  1  of  article  8 
of  the  Constitution  tt  is  made  the  doty  of  the 
Stale  to  provide  a  thorough  and  efficient  system 
of  free  acbools.  If  statutes  an  passed,  under 
wblcb  the  management  of  tbeee  schools  shall 

SI  tato  the  bands  «f  sectarian  institutions, 
en,  under  tbe  ibeory  contended  for,  tbe  pro- 
hibition of  tbe  Constitution  wU]  be  powerless 
-to  prevent  tbe  money  of  the  tax -pavers  from 
being  used  to  support  sueh  institutloas,  Inia- 
moch  av  th^  will  Tender  a  service  to  the  Slate 
br  perfbrming  for  ft  Its  dutv  of  educating  the 
CDlhbea  of  the  people^  It  is  an  untenable 
fMHMoo  that  public  ftinds  toufy  be  paid  out  to 
14Ii.aA. 


help  support  sectarian  schools,  provided  only 
such  schools  shall  repder  a  jimf  pw-jvefor 
the  payments  made  to  them,  '^e  GonsHtu* 
tton  dedares  against  tbe  use  of  pObMe  fftnj^'to 
aid  iKctarlan  scbools,  ' independently- of  tbe 
c^ueellon  whether  there  or  is  not  a  cMitldera' 
Uon  furnished  in  return  for  the  funds  so 
used,"  Our  attention  was  called  by  tbe  learned 
counsel  for  plaintiff  to  JtUlard  v.  Board  of 
EOueaii^,  m  m.  fSVJ,  8  West.  Bep.  87S. 
But  the  dedsioD  in  that  case  does  not,  we 
think,  affect  the  case  at  tar,  and  jt  Is  com- 
mented on  by  the  conrt  in  the  Cook  Covnty 
Cam  as  fodlows:  -"Tb^  is  nothUig  in  tbe 
doctrine  here  announced  which  coodicts  with 
thf  cflsp  of  ^fiU'll•^f  V.  fTo'D-'l  ''f  Education,  121 
IM.  297.  8  WesL  Kei).  'in.  There  tlie  proceed- 
ibg  was  by  an  individual,  tax-pnycr  afialnst  a 
board  of  education,  and  a  majority  of  (he  court 
flualaincd  the  act  of  the  board,  which  bad  no 
acbool-liouso.  in  temporarily  lca.sing  tlit'  base 
mcnt  of  A  CHlbolic  Churcb  for  Hip  piirpo-sc  of 
hfikiiii!^  ont;  of  ibc  public  achuols  thtTeiu.  But 
the  board  did  not  part  with  Its  control  of  the 
sebet^  Tbe  ai^ars  were  tauf  btbf  teaobera. 
whom  tlie  booid  i^poiaied,  and  under,  a 
ayatem  of  instruction  which  the  board  pre- 
scribed." 

It  iB  further  contended  by  tbe  counsel  for 
plaintiff  that  Iqr  tbe  provisioas  of  tbe  law  and 
the  regulations  of  tbe  board  of  education  the 
normal  department  In  the  Pierre  Unlveniiy 
was  a  distinct  and  separate  department,  under 
the  control  of  tbe  board  of  education:  and  they 
call  our  attention  to  tbe  regulations,  which 
provide  that  "tbe  pufHIsof  tbisdeparftnenl  of 
the  school  sbal)  be  excused,  if  they  desire, 
from  any  exercises  where  sectarian  doctrines 
are  taught,  or  any  comment  made  upon  tbe 
Scriptures;"  that  tbe  territorial  board  shall 
prescribe  tbe  course  of  study  in  tbe  normal 
department;  and  that  the  principal  and  all 
teachers  in  that  d^Mrtmeot  must  be  approved 
by  the  board  (A.  educalioo,  etc.  But  while,  by 
tbeee  and  other  provisions  in  tbe  law  and  the 
regulations,  the  board  of  education  reserved  to 
itself  large  powers  In  the  control  and  manage 
ment  of  this  department,  It  nevertheless  cleariy 
appears  that  the  teachers  In  this  department 
were  employed  and  selected  by  the  plaintiff, 
subject  to  the  approval  of  tbe  board  of  educa- 
tion. Tbey  were  paid  by  the  plaintiff,  and 
under  the  control  of  plaintiff  as  to  all  matters 
not  specially  reserved  to  the  board  of  educa- 
tion, Tbey  constituted  a  part  of  the' faculty 
of  a  sectarian  school,  and  tbe  funds  datmed  in 
this  action  are  not  to  be  paid  to  sqch  tracbers 
ppeciflcally,  but,  if  paid,  will  be  received  by 
the  plaintiff,  and  used  for  its  institution.  The 
fact,  therefore,  that  the  purpose  for  which 
plaintiff  was  orgadtzed  and  exists  was  and  b 
generally  to  maintain  ,and  promulgate  fhfe  doc- 
trines and  belief  of  one  tim^icular  seel,  conrtl- 
tutes  tbe  dniversi^  under  its  control  a  sec- 
tariata  school  or  instltntloo,  wltbin  tbe  mean- 
ing of  section  8,  art.  <I,  and  section  16,  art.  6, 
of  our  Stale  Constitution;  and  the  State  is 
therefore  problWted  from  appropriating  to  it 
any  of  the  public  funds  coTlectra  frcAn  taxes 
paid  by  the  puljUc  and  contributed  by  mem- 
bers of  all  the  different  religiuua  sects  of  the 
Stale.  Wa  jeccgntao.  (uUy  the  learalng  and 
ability  of  the  faculty  of  tbe  PioBD  UniVHaity, 
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and  thenoble  work  !d  wbkh  they  areeDKaged. 
We  recognize  also  the  faltbfalDess  and  nidelit; 
with  vbicb  the  work  of  iostructioo  was  per- 
formed under  its  alleged  contract  with  the 
bmM  of  education,  but,  with  our  view  of  the 
mmdale  of  the  Cmiatitation.  we  are  compelled 


to  deny  to  the  plaintiff  any  reHef  anlnat  the 

State. 

Judgment  must  thtrtfore  bt  entered  in  fmor 
^  the  dtfendant,  and  It  b  oo  ordered. 
All  tiie  Judges  ooacur. 


OREGON  SUPRBME  COURT. 


iTen  8.  HANOEN,  Seipt., 
ALBINA  UOHT  *  WATER  00..  Appt, 


.Or. 


J 


1.  A  owrporatton  ormBlsed  to  aapplr 
mtwtoaeUirvul  Ita  Inliabltajita  and 

given  the  rtgbt  to  lay  Ite  pipes  la  the  atr«eta  for 
tlut  purpose  li  engaged  In  a  public  buBtneas  and 
m«y  be  compiled  to  furntsh  water  on  roaaonaUe 
terms  to  ail  Inbabltan  ta  who  apply  for  It,  alttaougb 
tliere Ja  no  ezpnai  provMoo  in  Ita  grant  of  fno- 
lAlaetollMtelliaot. 
8.  The flMt  that* piptt  laid  by » water 
oompanj' alonif  a  atreet  la  the  exOTdae 
of  Ita  francMae  waa  laid  under  an 
agreement  wltb  certain  peraoaa  who 
paid  Ute  expense  that  they  should  have  the 
exohisiTe  use  ot  the  water  and  tiiat  the  company 
should  not  tap  the  pipe  without  their  ooDsent 
unless  it  first  repaid  them  for  the  pipe  will  not 
relieve  the  company  from  its  obllffation  to  sup- 
ply water  to  all  penoos  livinff  on  said  street  who 
may  apply  for  it  on  rcaaonable  termi. 

8.  Mamdamoa  la  an  appropriate  rem- 
edy to  compel  a  water  company  to  supply  water 
to  a  permo  who  has  a  right  to  it. 

(December  H,  lau.) 

APPEAL  by  the  defendant  from  a  Judg- 
meat  of  (be  CircuU  Court  for  Multonomao 
County  sustaining  a  demurrer  lo  Ibe  answering 
and  awarding  a  peremptory  writ  of  mandtimus 
compelling  tbe  defendant  to  permit  plaioUff 
to  tap  a  water  main  for  tbe  purpose  of  aecuring 
a  water  supply.  Affirmed. 

Statement  tiy  Lerd.  J.: 

This  is  an  action  for  a  writ  of  mandamus  to 
require  the  defendant  to  supply  tbe  plaintiff 
with  water  by  tapping  a  certain  water-main 
oo  Tillamook  Street,  and  allowing  him  to 
connect  therewith  a  aerTlce-pipe.  etc.  The 
facis  alleged,  in  substance,  are  tbese:  That 
tbe  defendant  is  a  corporatioD,  the  business  of 
which,  among  other  things,  is  to  furnish  the 
city  of  Albion,  sod  tbe  mbabilants  thereof, 
with  wftter.  That  It  b  operating  under  a 
franchise  granted  to  said  company  by  the 
council  of  tbe  ctty  of  Albina  by  virtue  of  an 
ordinance,  ns  follows:  "An  ordinance  grant- 
fog  the  nght  of  way  through  the  streeta  for 
laying  pipes  for  the  purpose  of  conveying 
water  tarou^  the  dty.  The  city  of  AJfbina 
doe*  ordain  as  follows:  Section  1,  That  the 
Albina  Water  Company,  Its  successors  and 
assigns,  be^  and  are  beseby  granted  the  right 
and  privilege  of  iKying  pipes  tttrough  the  streets 


N0T&— ft>r  fintea  on  maodamua.  see  naming  v. 
OutAHe  (W.  Va.)  B  L.  R.  A.  88;  CiMintereial  Union 
Telea.  On.  v.  New  England  TMag.  *  Telepk.  Cb. 
iVt-lSI,.  U.A.iei.  '  ■ 
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of  the  dty  of  Albina,  for  tbe  porpoae  of  coo- 
ducting  water  through  the  dty.   Sec.  i.  That 
the  ditchea  for  laying  i^pes  ahall  be  aonk 
two  feet,  and  tbe  plpea  for  conducting  the 
water  shall  be  under  the  surface  or  level 
the  established  grade  dgfaleen  to  twenty  inches 
on  aH  improved  streets,  and  oo  pipe  shall  be 
laid  so  as  to  interfere  with  the  coostmction  of 
sewera:  provided,  that  nothing  in  this  ordinance 
^all  be  coostrned  so  as  to  grant  any  exclusive 
right  or  privilege  of  conduciing  water  into 
tbe  city:  provided,  further,  that  said  water 
company  shall  In  no  case  charge  mere  than 
one  dollar  per  month  for  tbe  first  faucet,  and 
fifty  cents  for  each  additional  faucet,  in  the 
same  building,  for  family  uae,  or  at  a  private 
dwelliog-house,"  etc.   That  the  purpose  and 
object  of  graniiog  to  said  company  tbe  right 
to  lay  waterfflaios  in  the  streets  of  said 
was  that  the  cltizena  of  said  dty  might  be 
furnished  with  a  supply  of  pore  and  whc^ 
some  water.   That  tqr  virtue  of  the  aathorttjr 
conferred  by  said  ordinance,  the  defendant 
laid  down  a  four-incb  water-main  in  bimI 
through  Tillamook  Street,  in  tbe  then  dty  of 
Albina,  from  the  east  line  of  tbe  original  town- 
site  of  the  dty  of  Albina  to  the  west  line  of 
Twenty- Fourth  Street,  in  Irvington,  and  ooit- 
nected  the  said  main  with  tbe  main  on  Mar- 
garetta  Avenue,  lo  said  dty,  and  for  nearly  a 
year  past  has  been  pumping  water,  and  con- 
ducting it  through  said  main  on  Tillamo(A 
Street,  to  suraly  the  dtizens  of  Irvington 
residing  east  of  Fourteenth  Street.   That  the 
defendant  utterly  refuoes  to  allow  anyone 
residing  on  llllamook  Street,  between  tbe  east 
line  of  tbe  cu^ginal  town-sile  of  Albina  and 
Fourteenth  Street,  lo  Irvington,  lo  tap  aaid 
main,  and  refuses  to  supply  them  with  water 
therefrom.   That  the  plaintiff  redded  on  Tilla- 
mook Street  between  the  polota  above  named, 
and  is  the  owner  of  Lot  3,  block  IM^  of  Irvine- 
ton.  That  add  lot  abuta  aa  said  TUIamoM^ 
Street,  and  tbe  plaintiff  la  constructing  thereon 
a  dwelling,  and  is  desirous  of  securing  a  sup- 
ply of  water  from  tbe  water-mdna  of  mhI 
street,  that  bdng  the  only  source  of  water 
supply  for  said  piemises.   That  tbe  phdotiff 
has  repeatedly  requested  the  defendant  to  sup- 
ply him  with  water  from  said  main,  bat  has 
always  been  refused.   Ttut  on  the  11th  day 
of  July  the  plaintiff  tendered  said  defendant 
$2.00,  the  regular  fee  charged  by  tbe  defend- 
ant for  tapping  a  water-main  with  a  aervlce- 
pipe,  and  demanded  from  the  defendant  to 
be  connected  with  said  water-main  in  Tilla- 
mook Street,  and  to  be  supplied  Iberefmm 
wilii  water;  and  that  said  defendant  refused 
to  acc^  aaid  tender,  aud  refused  to  con- 
nect the  plaintiff's  piemises  with  said  main, 
aitd  refused  to  supply  falm  with  water  there 
from.   That  said  refusal  is  willful,  ud  ia 
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done  for  the  avoivcd  purpoee  of  detarrlng  tbe 
Fesldeots  on  said  Tlnamook  Street,  between 
the  orlrioal  town-site  of  Alblna  and  Four- 
teenth otieet,  and  particularly  the  plaintiff, 
from  the  use  of  water  from  said  main.  That 
the  plaintiff  Is  without  any  legal  remedy  in 
the  premises  except  the  writ  of  mandamuB,  etc. 
Tbe  defendant  denies  that,  under  the  authority 
conferred  by  said  ordinance,  it  laid  down  a 
four-Inch  or  any  water-main  in  or  throngb  Til- 
lamook Street,  id  aM  city,  as  alleged;  or  con- 
nected the  said  alleged  main  witb  the  main  on 
Hargaretta  Avenue,  in  said  cfty;  or  for  nearly 
a  year  past,  or  for  aby  time,  has  been  pumping 
water  tnrough  said  alleged  main;  but  tbe  de- 
fendant alleges  tbe  fact  to  be  that  EDU  0. 
Hughes  and  C.  H.  Prescott  are  owners  of  the 
trad  of  land'fcnown  as  "Irvlngton"  and  "John 
Irvlngfa  First  Addition,"  east  of  Fourteenth 
Street,  In  Alblna;  and  that  in  pursuance  of 
an  agreement  entered  into  between  the  said 
Hughes  u)d  Prescott,  for  tbe  purpose  of  sup 
pWing  water  to  the  property  In  Irvlngton,  and 
said  JohD  Irving's  f^rst  Additloo.  tbe  defend- 
ant laid  down  In  said  Tillamook  Street  a  sup- 
ply  pipe  for  said  Hogbes  and  Preacott,  for 
wnldi  pipe  the  said  Hughes  and  Prescott  paid, 
for  the  sole  purpose  of  supplying  said  lands 
with  water.  That  said  pipe  is  owned  by  said 
Hughes  and  Prescott,  and  is  under  their  abso- 
lute conlrol.  That  the  defendant  has  no  right 
to  tap  the  same,  except  with  the  consent  of 
Hughes  and  Prescott,  without  paying  tbe  said 
Hughes  and  Prescott  the  sum  of  |S,600.  the 
cost  of  laying  tiie  same. '  That  the  business 
along  the  line  will  not  justify  the  defendant  in 
incurring  the  expense  of  purchasiog  Raid  serv- 
ice-pipe and  converting  it  into  a  main.  That 
defendant  has  repeatedly  apfOied  to  said 
Hughes  and  Prescott  for  leave  to  tap  said  serv- 
ice pipe,  without  having  to  pay  the  price 
-charged  therefor,  but  they  wholly  refuse  to 
give  consent  for  tbe  defendant  to  do  so.  De- 
nies that  the  defendant's  refusal  to  lap  said 
main  or  refusal  to  supply  tbe  plaintiff  with 
watCT  Is  willful,  or  without  lawful  cause,  or 
that  the  same  Is  done  with  tbe  avowed  or  any 
purpose  ot  depriving  tbe  residents  of  Tilla- 
mook Street,  Or  (be  plaintiff,  from  the  use  of 
water  from  the  alleged  main,  but  alleged  that 
the  reason  for  not  supplying  tbe  plainRff  with 
water  from  said  service-pipe  of  said  RuRhes 
and  I*rescott  is  that  it  cannot  do  so  wilboui 
becoming  liable  to  pay  said  Hughes  and  Pres- 
cott for  said  pipe  the  sum  of  $8,000,  which  sum 
the  defendant  Is  not  now  prepared  or  able  to 
pay,  and  for  the  further  reason  that  the  water 
which  would  be  used  along  said  street  will  not 
justify  the  expenditure,  etc.  Tbe  plaintiff 
demurred  to  the  new  matter  stated  in  the  an- 
swer, and  when  ibe  cause  was  beard  tbe  court 
sustained  the  demurrer,  and  gave  judgment 
tnaking  the  writ  peremptory,  from  which  this 
appeal  Is  taken. 

Bfettra.  Dolplu  BelUacer*  Mallory  9t 
Simon,  for  appellant: 

The  rigbtff  conferred  are  defined,  and  In 
terms  too  specific  to  admit  of  dispute.  The 
language  is:  "That  tbe  Albina  Water  Com- 
pany, Its  successors  and  assigns  be  and  are 
hereby  granted  tbe  right  and  privilege  of  lay- 
ing pipes  throngb  the  streets  of  tfafl  dty  of 
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Albtas  for  the  purpose  of  condaeUng  water 
through  the  city?' 

There  te  no  provision  requiriog^tlfe  oompaay 
to  supply  tbe  inhaUtauts  of  the  dty  with 

water. 

It  cannot  be  successfully  claimed  that  by 
the  act  of  laying  down  a  pipe  in  tbe  streets  of 
Albfna  and  conducting  Water  throngb  it  in 
the  exercise  of  a  rtght  conferred  by  this  ordl- 
nao(»,  the  company  thereby  placed  Uself  uifder 
obligation  to  any  Inhabitant  of  Alblna  to  sup- 
plvnim  with  water. 

The  fact  that  the  defendant  was  organized 
to  supply  the  inhabitants  of  Albtoa  with 
^ater  does  not  of  Itself  Impose  a  duty  upon 
the  company  to  supply  Vhoever  may  applr. 

Paterton  Oas-Light  n».  t.  Brad^,  ZftC.J. 
L.  ms,  73  Am.  Dec.  860. 

Innkeepers  and  common  carriers  are  bound 
to  receive  all  who  properly  apply  to  them,  but 
this  is  a  duty  peculiar  to  Ibem. 

Other  baffees  and  persons  eoiraeed  In  other 
employments  are  at  nberty  to  demand  an  un- 
reasonable price  before  they  will  undertake 
any  work  or  trust,  or  to  reject  employment 
altogether. 

See  Redfleld.  Bailways,  S98,  SM,  and  note. 

Having  enumerated  certain  obllgatfons,  none 
other  can  be  imposed  by  Implication.  Tbe 
maxim  expratio  itniv$  est  eeduno  altmvt 
applies. 

Sr.  J.  C.  Horelaad  for  respondent 

X*ord,  J.,  delivered  tbe  oj^lon  of  tbe 

court: 

From  this  statement  of  tbe  case,  as  presented 
by  tbe  pleadings,  tbe  court  below  held  that, 
when  the  defendant  entered  upon  and  laid 
down  lis  water  mains  In  the  street,  to  pursu- 
ance of  the  privilege  granted  by  the  ordinance. 
It  became  bound  to  supplv  every  abutter  upon 
the  street  with  water.  The  contenitoo  for  the 
defendant  ts  that  the  ordinance  does  not  Im- 
pose tbe  duty  upon  it  to  furnish  water,  but 
only.  If  it  shall  furnish  water,  that  the  charge 
tberefor  shall  not  exceed  a  certain  sum  herein 
specified;  that  the  grant  is  to  lay  pipes  throng 
the  streets  for  the  purpose  of  conducting  water 
throng  the  dty  In  the  mode  prescribed,  and 
so  as  not  to  Interfere  with  tbe  construction  of 
sewers;  but  that  It  contains  no  provision  re- 
quiring It  to  supply  tbe  city  or  Its  infaabltaots 
with  water;  hence  the  onunance  Imposes  no 
duty  upon  tbe  company  to  furnish  water  to 
anyone.  In  whatever  form  the  argument  Is 
presented,  it  rests  essentially  upon  this  oonten- 
tton.  While  admitting  that  It  is  a  corporation 
organized  to  supply  tbe  city  and  Its  Inhabitants 
with  water,  and  that  tbe  city,  by  its  ordinance, 
granted  It  the  rigbt  to  lay  water-mains  through 
1(8  streets  for  tbe  purpose  of  carrying  Into  ef- 
fect the  objects  of  its  incorporation.  It  in- 
sists that  the  ordinance  Is  the  measure  of  the 
rights  conferred  and  tSie  obligation  imposed, 
which,  by  Its  terms,  only  grants  "tbe  right 
and  privilege  of  laying  pipes  through  the 
streets  of  tbe  city  of  Alblna  for  tbe  purpose  of 
conducting  water  through  the  city, ''under  tbe 
condltionsimpoeed,  without  "a  word  in  the 
language  of  tbe  grant  from  which  It  could  be 
inferred  that  the  company  Is  placed  under  any 
obtigatlott  whatever  to  sapply  any  inhabitant 
of  the  d^' with  water."  Connad  asys:  "If 
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the  (»(liii«nce  bad  imposed  upon  the  company 
the  duty  of  supptviDg  tbe  lnhaMtaDte  vith 
water  as  a  pRrt  ol  the  coodtUons  of  tbe  grant, 
mcfa  a  oondarion  might  be  audited ;  but 
where  no  such  doty  la  Imposed,  and  nothing 
fa  aald  except  that,  wheo  the  company  fur- 
nlshea  water,  it  ahall  charge  no  more  than  a 
certain  rate  per  month,  they  fail  to  see  tbe 
souDflpMB  of  the  reaaoning  wbicb  makes  it  tbe 
dnty  «f  tlw  domiwoy  to  furaiab  water."  It  is 
tBua  secD  Uiat  it  te  uie  abaence  of  any  express 
provision  In  the  ordinaoce,  imposing  the  duty 
upon  the  dfsfendant  to  sui^fy  water,  upon 
which  the  argument  and  tbe  ca«e  for  the  de-, 
(endaot  is  pradicated.  Tbe  effect  to  be  ^ven 
lo- tbe  fact  that  tbe  defendant  com;tany  was 
iDcdrporated,  under  the  law,  to  faroish  water 
to  the  cUy  and  its  inhabitants,  and  the  implied 
obligation  which  the  def^dant  assumed  by 
:iccepUng:tbe  erant  or  franchise  under  tbe  or- 
dinance, isentirely  orerloolwd.  Tbedefendant 
is  treatep  as  a  private  corporation,  tbe  buaiuess 
of  which  )s  private,  and  not  of  a  public  nature, 
aad  to  meet,a  public  neccsHity;  aod,  as  a  con- 
itequence,  that  it  ^honld  oot  be  subjected  to 
duties  or  obligations  that  are  not  binding upou 
oiher  prirale  ooiporaUona.  In  nipport  of  this 
view,  the  only  authority  ci^d  and  relied  upon 
hy  the  6e.t9naam  is  Patenon  Oaii- Light  Co.  v. 
Bratfy,  ,27  K  J.  L.  245,  72  Am.  Dec.  860.  In 
that  case  the  court  was  urged  to  assert  tbe 
doctrine  that  gaa  comj^iea.  uke  common  car- 
riers and  innkeepers,  were  bound  toaccommo- 
date  ti^e  .pubMc,  t^vt  refused  on  the  .groupd 
that  tbe  lack  6f  precedents  upon  tbe  subject 
pould  only  be  based  upon  the  strung. presump- 
tion (hat  there  was  oo  pripciple  of  law  upon 
which  such  a  view  could  be  supported.  The 
uourt  aays:  "The  company  may  organize; 
may  make  and  sell  gas  or  not,  at  their  picas- 
w<n  Aod  I  see  no  more  reason  to  hold  tbut  Die 
duty.pf  doing  so  is  meant  to  be  impenalivc 
thttn  to  bold  that  other  companies  incorporated 
to  carry  on  manufactories,  or  to  do  any  other 
business,  are  bound  to  serve  the  public  any 
further  than  th^  find  it  to  be  their  interest  to 
dofio.  It  was  earnestly  insisted  oo  tbe  argU' 
mtnt  that,  the  community  have  a  great  in  tiTest 
in  the  use  of  gas,  and  that  corapapies  set  up 
to  furnish  it  ought  to  be  ire)ited  like  inijkeep- 
t!rs  and  common  carriers,  and  that.  If  no  prcc* 
ed^utcan  be  found  for  such  a  deciiaoD,  tbi^ 
coui:t  ought  tomake  one. .  But  that  there  moo 
authority  for  so  boldiog  in  England  or  Amer- 
ica, where  companies  tiave  been  no  long  in- 
i^iporated  for  supplying  water  and  gas  to  the 
iohabitauts  of  numerous  towDf^  and  cities,  af- 
fords a  strong. presutiiptiuo  that  tlicre  ia  no 
priDciiide  of-  law  upon  which  it  can  be  sup- 
porlcu."  But  this  caae  and  its  reasoning  was 
directly  disapproved  and  overruled  iq  the  sub- 
sequent caae  of  OlmsUd  \.  Mon-it  Aqutduct 
Pivprs.,  47  N.  J-  L. .  333,  io  pfMoU  tbe  court 
says;;  r'^Ult  that  cas^  WaJeitdn  Gtu  Lipht  Oo. 
V.  Brady]  Mr.  .7tf<(i(je^Imer  .d<''^lflred  that  the 
company  was  uqder  no  legal 'Obligation  to  >up> 
ply  ^fi<a  ^  oil  persODt  h^viog ,  buildiDgs  on  the 
Tine  of  their  ptpes,  upon  tender  of  reasonable 
compeasatiou.  .  He  rested  this  .view  on  theab- 
-bfDce^f  any  ezpresa  provikioD  in  tbe  charter 
imposing  such  ou^'  upou  the  company.  This 
d^iiisioii  iails.  however,  to  give  due  effect  to 
the  puip98f  of  th«  L^^f^ore  in  creatihf  the 
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company,  and  to  the  implted  oblloation  ts- 
sumed  by  the  company  In  accepting  nw  gsmt. 
If  it  were  a  grant  for  mere  private  uses,  em- 
powerinjg  the  corporate  body  to  withhold  mtr- 
ice  at  pleasure  frotft  an  persona,  the  ccanpaoy 
would  be  without  the  right  to  occupy  tbe  pob- 
lic  streela  tor  the  laying  of  its  pipea,  and,  of 
course,  tbe  grant  of  emment  domain  for  such 
private  purpose  would  be  void.  In  this  r^ 
spect.  In  mj  jfidgment,  the  conclusion  in  the 
Patenon  Cam  was  erroneous,  and  In  c<»ffict 
with  tbe  views  expressed  in  the  Ttde-Water 
Gate,  18  N.  J.  Eq,  MS;  90  Am.  Dec  CM.  gad 
in  National  Dodct  R.  Co.  T.  Central  R  (».  8S 
N.  J.  Ea.755."  '  ^ 

,Tbia  view  is  certainly  more  in  accord  with 
recent  decisions  estahlishfng  tbe  doctrine  tfait 
it  is  mandatory  upon  corporations  of  this  sort 
to  supply  one  and  all  without  distinction.  Tbe 
defcnaant  by  Incorporating,  under  the  statate, 
for  tbe  purpose  of  supplying  water  to  tbe  city 
and  its  inbabitaots,  undertook,  a  business 
which'  it  could  not  have  carried  on  without  the 
grant  of  eminent  domain  over  the  streets  la 
which  to  lay  its  pipes.  ,  It  was  by  incorporat- 
ing for  this  purpose,  and  in  accepting  lbs 
grant,  it  bccime  invested  with  a  franchise  be- 
longing to  tbe  pttbllc,  and  .not  enjoyed  of  com- 
mon right,  for  the 'accomplishment  of  pubiic 
objects,  and  the  promotif>n  of  (be  publfccon- 
venicRCc  and  comfofL  Its  business  was  not 
of  a  private,  but  of  a' public  nature,  and  de- 
signed, under  the  conditions  of  tbe  grant,  as 
well  for  the  benefit  of  the  public  as  tbecom- 

Eiiny.  "Stich.  a  buriness,  says  3ir.  Jvitict 
[arlan,  "is  not  like  that  of  an  ordinary  corpo- 
ration, engaged  in  the  manufacture  of  articlcs- 
tbat  may  be  quite  as  Indispensable  to  some 
pei-soQS  as  arc  gas  lifjhtfl.  The  former  articles 
may  be  suppliixl  by  Individual  effort,  and  with 
their  supply  the  government  has  no  such  con- 
cern that  it  cftn  grant  an  exclusive  rigbt  to 
engao;e  In  their  manuCaciture  and  sale;  bnt  as 
the  dtstribntion'  of  gas  hi  thickly  populated 
distncte  iS)  for  the  reason  stittcd  in  other  cases, 
a  mailer  of  which  the  public  may  assume  coa- 
trol,  services  rendered  In  supplying  it  for  pub- 
lic and  private  u^e  constitute,  in  our  opioiODr 
such  public  services'aa,  iinder  the  Con&titutioD 
of  Kentucky,  authorized  tbe  Legie>lBture  to 

nt  to  the  defehdant  the  exclusive  privileges 
uestion.*  LovisriUe  Gat  Co.  v.  Citi^nt 
Qai-Ligk  Co.  115  U.  S.  683.  29L.  ed.  510. 
And,  In  another  case,  the  same  eminent  jud^ 
said:  "The  manufacture  of  ga?,  and  its  du- 
tribulion  i<x  public  and  private  use.  by  means 
ot^pes  laid  down  under  legislative  authority, 
in  the  streets  and  ways  of  a  city.  Is  not  an  or 
dinary  .  business  In  which  eveiyone  may  en- 
gage, but  Is  a  franchl'w  lM;long^ng  to  the  gof- 
erument,'to  W  granted  for  tbe  accomplisbmeDl 
of  public  objects,  t^o' whomsoever,  and  upon 
what  terms  It  pleases.'  It  Is  a  business  of  a 
public  nature,  and  tAeets  a  public  necessiQ^ 
for  which  the  State  may  make  provisioi). 

fete  (Mmm  Oa9-LuM  C*.  v,  Louimana  Light 
B.  /T^p.  C?;.  tT5tr;5.650,29L.  ed.  516. 
It  must,  then  be  conceded  that  tbedefendanib 
engaged  in  a  business  of  a  public,  and  not  of  a 
private,  nature,  like  that  of  ordinary  corpora- 
tions, engaged  10  the  manufacture  of  ariklea  fw 
sale;  and  that  the  right  lo  dig  up  the  Etreets,  and 
itfoce  theref If  ^ipes  or  mains  for  the  piirpoae  of 
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oonduetittg  water  tot  •  Ibe  supply  ttf  tbe  city 
ud  its  inbabittnls*  RccoTdinic  to  ibe  cxpresB 
piupoae  of  tu  tDoorporatioD,  lod.  the  InuioeM 
U  whiQb  ft  k  eDgaced,  is  a  franchiae,  Uie  eaer* 
ciae  of  irbidi  ooiud  oaly  be  gvuted  by  liie 
BtKte,  orttie  mtiiilcipalitT  aetliig  under  Hgia^ 
latlve  avtlHffity.' .  la  audi  oaae,  bow  can  the 
defendaot  refuse  to  wpply  water  to  ooe  aod 
•11,  without  diBiiiictkiDj  whoaa  prqmiy  abuts 
apotttbestreetin  whicbtbeii  pipes  are  laid, 
Qpoatbe.lcBderof  tbe  propw  eoa>peoBaUon.} 
7«e  deFeodant  ootnpaoy  was  oivaoiced  to  sup- 
ply water  to  Uiedty.  and  its  iofiBbiluls,  And 
tke  fraDcbbe  granted  by  the  city  autborltleswaB 
the  roeaoa  neceftstfry  la  enable  it  to  effect  that 
porpofie.  'Wiibout  tbe  fraocblse,  tbe  object 
for  vliich  -the-<roDkpaoy  waa  incorporated  wtmld 
fail  and  come  to  naugbt.  It  could  not  cany 
on  tbe  busioiss  «l  mpplyiag  tbe  city  and  its 
inbJibiUDts  Wftb  water  vitboitt  autfaDrity  from 
tlM  diftodigllBBtreirtsADd  lay  pipe  therein 
for  condnoti^ordislrlbutlDgwstertor.ptibllc 
and  private  wse.'-  -It  waa  not  orsanlzed'  to  lay 
pipes,  but  to  mppiy  water,  and  the  grant  was 
to  tniiibieU  to  do  It,  aed  tberebv  effecf  tiie  pub- 
lic purpose  conlanplated.  Wbeti  the  defend- 
snt  incorporated  to  carry  on  such  ft  busines, 
we  may  reasonably  anume  that  It  was  witii 
tbe  eipedetion  of  leceiTiag  ■  a  ttmoMm 
front  Ihed^,  wbidi^wben'oooierred^  ft  would 
nndertake  to  carry  on  acoordlnft  to  therpar 
poaeefor  wbicb -it  waa  organized.  By  il^  ac- 
ccpiance  of  tbe  grant;  under  the  terms  of  its 
Incorpomtion,  it  assumed  the  obligation  of  snp> 
pkyiagihe,  city  aad  its  inhabitaatswiUi  Wbter 
■long  the '  line  at  its  mains,  ilt  could  aot  dig 
up  ne  streets  and  lay  pipes  thmln  for  coa- 
dncting  water  . except  to  lumlah  the  city  iod 
Its  lofaabitaDts  with  water.  That  waa  tbe  por- 
poae  for  wh^h  It  becamea  corporation  and  the 


^rraut  of  tbe  city  was  to.  eoaUe.it  to  carry  it 
into  eOeot.  -  And  'if  tbe  suwiyfog  of  a  catv 
ornown  with  water."  as  VenSyckdt  •/■,  said. 


**ls  not  a  pnbHc  purpose,  it  is  difficult  to  ooo 
cHve  of  any  eiiterprae  Sninuied  to  a  priTate 
corporation  that  could  be  cUissed  under  that 
bead/'  OlnutM  t.  Harris  A^tteduet  Propr»,\ 
supra. 

As  tbe  defendant  could  not  cariy  on  tbebns- 
Idmb  of  supplying  water  without  the  franchise, 
tbe  citr  must  have  iotooded  to  gnnting  such 
frAuciuw  to  cba^  H  wlth  tbe  pmormance  of 
Oe  dotT  H  undertook  for  tbe  pabllo  by  the 
%«ma'ei  its  iDoorporatiou,  and  the  defendant, 
Id  -  wweptiDg  tbe  beoeflta  of  the  grant,  most 
Howe  assumed  tbe  performance  of  sacb  duty, 
la  m  wotd,  tbeaeceptanceof  afraneblse,  uoder 
socb  oondlifonsi  carries  with  it  tbe  correspond- 
fag  doty  of  aq^ilying  the  piUilic  with  the 
eotanNMi^  which  Ae  corporation  was  fxgjxa- 
teed  to  supply  to  all  persons  witboot  discrim- 
toatloA,  "It  tiay  be  laid  down  as  a  genecat 
nile,"  MyeMr.  Horawetz,  "ttiat  wbenevertbe 
aid  of  the  govennneDt  is  granted  io  a  private 
eompany,  n  ibe  fotmof  amooopoly  orado- 
oation  of  paMfe  propeitt  or  f ondsi  or  a  dele- 
gitttoa*  of  Ibe  'power  of  cmiaeak  domain,  the 
grant  Is  snb)e<^tO(«D  fmpUedconditioo  that 
An  conpsDiT'elmlfWBamcaD  obligation  to  ful- 
fill tbe  public  purpose  on  account  of  wbicbthe 
grant  was  made.    .   .   .    The  same  rule  ap- 

EHes  to  compBoiet  Invested  with  special  prin- 
igea,  at  the  ezpenae  of  the  public,  for  the 
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Kpo.se  of  supplying  cities  with  w«ter."  ,'3 
•awt'lz,  Priv,  Corp.  t^ll29.  The  hooka  are 
replete  with  illuetratious  of  this  principle 
api^ed  to  water  cnmpaDies,  gas  comi>unic^, 
ttuephone  companies  and  others  io  the  perform- 
aaeeeftpobUo duties.  Ijx  Lumbardv,  Steamgt 
4  Cnah.  «1,  ii  was  held  tbav  i|  an  aqaednct 
corpoiHiion.  establiabed  for  .the  purpose  of 
*uppl,viny  H  villa^  with  pure  water,  should 
uiMMriiike,  capriciouBly  and  oppressively,  lo 
enhance  llie  value  of  certJiin  t-sfnttaby  furnish- 
ing them  with  a  supply  of  wuter,  and  depreci- 
ate thflbttffOtlWM'by  refusing  it  to  (hem.  lueh 
condtfn  wAtiW/M.a  plain  abuseof  tbelr  fzQp- 
ohise.  Shaw,  Uft.  J,,said:  "Weoanpeno^vj; 
no  ground  00  wbioiitot  sustain  tbe  arfi^meot 
thftt  this  act  doc?  not  declnrc  a  pulilic  use. 
Tbesupply  of  a  lar^e  number  of  inhubitanta 
with  pure  wiiirr  u  public  purpose,  ^ut  it  is 
ui^l  that  there  is  ni>  express  provision  there- 
in TC({uirin(^  t)ie  cori>on)tionto  supply  all  fam- 
fUes  .and  persons  who  Rbould  apply  for  waler 
en  leasonnblc  terms  :  that  they  may  aqt  cnprl- 
eioualyand  oppre.tsivrly;aiid  tiiatby  Xurnishing 
some  houses  and  lotn,  and  refuNiDK  to  supply 
others,  they  may  thus  give  a  value  to  some 
lots  and  deny  il  to  others.  This  would  W-  ii 
plain  abuseoi  their  franchise.  Byuccepliog  thv 
act  of  <lBOQn>orat  ioQ,  ihey  uultirtafee  to  doaU  the 
paldIo  d«Hes  required  by  it."  This  la  oitod 
With  approval  in  I,o\b41  v.  Bosinn.  Ill  Mass. 
4M,  IS  Am.  Rep.  jmd  iii  Oltmtfd  v.  Jftfr- 
/»■  AqufihfA  Pfijiix.,  KUprtt,  in  whiob  Putt-r- 
sm  tkiH-LiijIit  Co.  V.  /iniiJij,  2"  N.  J.  1,.  ■.;4."i, 
3SAm.  Dec.  3tJ0,  is  dislauctly  disiipproved  and 
overruled.'  Irt  l^^^rdv.  Miiwait/cM  0<u- Light 
Cb.,  f!  Wis.  539,  70  Am.  Deo,4TO;tbe  oompeny 
had  the  exclosive  right  of  supplying  tbe 
<rf  Milwaukee  with  ga^.  Hie  pkintiS,  a  tocv- 
<chant  doing  business  on  a  street  contiiiiiiug  one 
of  the  defendant's  nuiitis,  lilted  up  hi'^  estab- 
lisbaii  nt  with  the  neceseary  pipe:i  uuii  dxturcs 
for  li::hUng  tbe  samo  with  gas.  fU-opplicd  lo 
the  rnnipany  for  a  supply,  tendering  at  the 
sflDie  Unie  tire  dollars  iu  adnttice  paynwDt 
therefor.  He  was  required,  as  a  condition 
precedent, .to  sign  tbe  printed  ivies  and  regu- 
laciooa  of  the  company.  He  declined  to  do  so. 
Tbe  company  refused  tq  waive  the  |>oint,  and 
salt  was  brougbt  to  recover  damages  suffered 
by  the  plaiotin  because  of  such  refusal  After 
dfecusnag  the  uuestion  at  great  length,  tbe 
oourt  held  lhaltbe  company  was  bound  to  ftu- 
nlsh  gas  to  the  citizen  who  has  made  all  neces- 
aa^ -preparalion  to  receivo  the  same,  upon 
eomiHianee  by  the  ciiiaen  wUbaocbxeasoBablc 
teranawthe  company  may  rightfully  .impose. 
But  tbe  court  declares  that  thefact  of  an  ex- 
chiafve  rigbi  CO  manufactore  and  aell  gas  in 
tbe  city  Would  imply  an  ohiigation  tm  the  part 
of  the  compahy.to/umiab  tbe  city  and  citizens 
with  a  reasonable  supply  vpon  neaaenabk  terms; 
tiiat  when .  the  aature  and  objects  of  the  cor- 
poration are  oonsidered,  namely,  the  exolu^vt 
right  lo  manufacture  aod  aell  gas  for  the  piir- 
pose  of  lighting  tbe  city  aod  dwellings  aod 
business  places  of  ita.iokialjitaots,  bow.cau  it 
be  urged  thai  Aisii  a  mere  private  oarpoiacfoo 
forthe  mannfaetore  aodaaleof  a  caiBimerclal 
commodity.  In  Williams  v.  Afviual  Gat  <'^„ 
52  Hioh.  499,  60  Am.  Bcp.  266.  tbe  action  was 
fOT  damages  for  tbe  failure  of  the  ^efen^uM 
to  famish  tbe  j^ntlff  with  gas,  as  plalnuff 
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clafmed  was  the  defendant's  dutr.  The  court 
says:  "The  quesUons  presentea  and  argwd 
before  the  judge  of  tbe«uperiorcoiuit>jr  coub- 
nl  for  Um  defendant  were:  /nf,  the  plahi^ 
oould  not  recover,  for  the  reason  that  (be  de- 
fendant was  under  no  obligallen  or  duty 
to  aupplr  any  citizen  oi  Detroit  with  g'ifl. 
.  .  .  'nie  court  below  disagreed  with  the  de- 
fendant's conaael  upon  this  point.  ...  I 
agreed  with  the  Judge  of  the  saperibr  court 
that  11  is  the  duty  of  the  defeodant,  upon  rea^ 
sonaMe  oooditiooa,  to  supply  the  citizenaof 
Deteit  who  have  Uidr  renaences  and  places  of 
burineas  east  of  the  center  of  Woodward  Ave* 
sue  with  gas,  wherever  the  defeodaot  has  con- 
nected its  matna  and  swrice  jrfpea  with  the 
pipes  and  fixtures  used  at  snch  residences  and 
places  of  buslDess,  aud  the  owners  or  occu- 
pants shall  desire  the  same.  The  defendant 
IS  a  corporation  In  tlie  enjoyment  of  certain 
rights  and  priri  leges  under  Ibe  statntea  of  the 
State  and  charter  and  by-laws  of  the  dty,  and 
derived  therfrom.  These  rigbtsand  privlleses 
were  granted,  that  the  corresponding  dutlea 
and  benefits  might  inure  to  the  citizens  when 
the  riehu  wd  privileKea  conferred  should  be 
exercued.  llie  benefits  are  flie  oxnpensation 
for  the  rights  conferred  and  privileges  granted, 
and  are  more  io  the  nature  of  convenience 
than  necessity;  and  the  duty  of  tbls  corpora- 
tion impcwed  cannot,  therefore,  he  well  liluDed 
to  that  of  an  iunkeeper  or  common  carrier,  but 
more  nearly  approximates  tliat  of  the  tele- 
graph, telemioiie,  or  mill  owner."  Price  v. 
Sfverdde  land  «  i.  Ob.  M  Cal.  481;  McOrary 
V.  Beavdry,  87  Cal.  120;  tjojfd  v.  Watkingtcn 
Qadight  Go.  1  Macker,  881;  AkwIcv.  Manhat- 
tan (JaOight  Co.  45  &rb.  186;  Gattigkt  Go.  of 
Battimore  v.  GoUidap.  29  Md.  1;  JKw  OrUatu 
Oattiokt  db  B.  Co.  v.  Fmuldiftg,  13  Rob.  (Ia) 
878. 

Tbe  same  principle  appHes  to  telephone  com- 
panies, wbtdi  are  regarded  so  far  as  oommon 
carrina  in  tiieir  relation  to  tbe  public  that  they 
must  serve  all  membm  thereof  alike  in  the 
transmission  of  meesagea.  In  Central  U. 
Teleph.  Go.  r.  StaU,  118  Ind.  200,  the  court 
says:  "While  it  may  not  supply  and  take  the 
place  of  tbe  telegraph  in  many  instances  and 
for  many  parpoaea,  yet  in  otiiers  it  flu  aor 
passes  It,  and  »  and  can  be  put  to  many  uses 
for  which  tbe  telegraph  is  unfitted,  and  by 
persons  wholly  unable  to  operate  and  nae  the 
telegraph.  It  has  been  held  universaUy  liy 
tbe  courts,  considering  Its  use  and  purpose,  to 
tie  an  instrument  of  commerce,  and  n  eMumon 
carrier  of  news,  the  sante  as  the  tekufaph;  and 
^  reason  of  beiog  a  common  carrier,  it  H  sub- 
ject to  proper  obligations,  and  to  conduct  its 
tnuiness  In  a  manner  condadve  to  tlw  public 
benefit,  and  to  be  controlled  by  law.  It  is  by 
reason  of  tbe  faci  that  business  men  can  luvc 
them  in  their  officesand  reaideaceB.eiid,without 
leaving  their  liomee  or  tbeir  places  of  buainesB, 
cat]  up  another  st  a  great  distance,  with  whom 
they  liave  important  buaineai,  and  ooovoae 
without  loss  of  vahMble  time  on  the  part  of 
either,  that  Uie  telephone  la  particularly  Tahi- 
able  as  an  instramaot  of  commeroe.  It  bemg 
an  instrument  of  oemmnoe,  and  paraooa  or 
ccrpnratlons 'engaged  In  the  genetal  tdapbone 
14  L.  R.  A. 


business  lieiog  commoo  camera  of  news,  what 
are  ttte  rights  of  the  pnbUc,  independent  of 
tbe  atatute,  as  tegarda  fliscrimiaaaoat  Any 
person  or  corporation  engaged  hi  the  tetepboac 
bosiness,  operating  teleiHHHie  Unea,  fomfataiBg 
telephonic  conoectiooa,  faoDltiea  nnd  aerelees 
to  busineea  hoiiaea,  penoMand  cookpnaiMWid 
disctimiiiating  agdost  any  penonor  company 
can  be  compelled  by  maiiaste,  on  tbe  petition 
of  audi  penon  or  ooowany  diaNimtaaSed 
agalMk,  to  fonkh  tbe  pattttancr  a  llkeaereke 
as  furnished  to  odMrs."  SlaU  y.  Ktkrwka 
TMepA.  Go.  17  Neb.  120,  52  Am.  Rep.  404;  Cbai- 
nureiata.Tfkg.  Co.  v.  Neu  Enftamd  TViplk,  A 
Teieff.  Oo.  81  Vt.  241.  S  L.  R.  A.  Iftl;  dtate  w. 
BeU  Telsph.  Go.  86  Ohio  St.  8M. 

A  corporation  nodertakiog  fer  Its  accept- 
ance of  a  public  ftuicblae,  to  perform  a  certain 
service,  can  be  by  laandamas  compelled  to 

Srform  that  serviofc  PiBpk  v.  JKnt  York,  L. 
^W.R.Oo,  104N.T.08,  OCeat  Repb  », 
68  Am.  Rep.  484;  Viwxni  t.  CMcom  A  A.  S. 
Go.  49  ni  «);  Fhrmen  L.  <»  71  Ot.  T.  AmiiAv 
(Ean.)  17  Am.  L.  R<^.  N.  a  266. 

The  pipe  whldi  was  laid  by  tbe  defendant 
in  Tillamook  Street  was  l<rfd  under  tbe  f  raa- 
cfaise  granted  by  theci^,  and  ithndBoaotbor- 
ity  to  ley  any  other  kind  of  pipe  or  mate  ttaaa 
preaeribed  by  the  ordinance,  or  for  any  other 
purpose  iSiui  conducting  water  to  auppty  the 
city  and  its  inbaMtanti,  without  dtacrimtnatioa, 
to  all  persons  haviug  ImildinfES  or  lots  on  the 
Hues  of.  their  pipj^  upmi  tender  of  thepHKMr 
compenaatlon.  lliere  ia  no  daim  that  Hogvaa 
and  Prescott  bad  any  right  to  dig  up  the  stwt 
and  tolaysuch  pipe.  Itcooki  oaly  bedonel^ 
the  defendant,  so  far  as  disclosed  by  ttnis  rec- 
ord, under  the  grant,  in  ttie  mode  prescribed, 
and  for  the  purposes  already  stated.  Ittstnie 
it  Is  alleged,  in  effect,  that  tlw  pipe  waa  Ud 
along  the  street  aad  in  front  of  Ibe  pcQpertarot 
the  ^lotiff  for  tbe  exdmdve  benefit  of  Hugbeii' 
and  Presoott's  property,  and  for  the  ade  pvr- 
poae  of  supplying  ttieir  landa  with  water. 
The  street  In  front  of  the  {4aintifl*a  property 
was  sobjacted  to  this  pablic  use  fortbeapeeial 
benefit  of  aiding  in  the  sale  of  tbedr  property. 
Tbelr  object  was  to  induce  purchasera  to  t>uy 
land  fnNu  tbam  for  boaaes  in  ptacea  of 
others  whose  property  along  tbe  street  atwtted 
Ml  tbe  nudik  To  favor  them,  thn  defendant, 
bv  virtue  of  tbe  franchise  granted,  laid  tbe 
tripe,  but  refused  to  supply  uie  plalDtiff  with 
mier  from  it  upon  the  tender  of  the  aoMwat 
usually  charged  for  such  aenrlee.  As  nekher 
Hughes  nor  Prescott  are  parties  to  this  lecofd, 
what  il^iU  or  oontnctual  retalioBs  tb^  ■■jr 
hear  to  tbe  defendant  we  DeHhcr  know  aor  da^ 
cide.  We  attach  no  rignMcaaoe  to  tbe  worda 
"supply-pipe"  ased  in  the  answer.  Tbe  pipe 
was  laid  along  the  street  and  in  front  of  the  lot 
of  the  plaiotifl  undo-  the  franddse  graatad  by 
tbe  dty.  and  \sy  tlie  lermaef  Its  iDoorporatiDa, 
to  sop^y  water  to  tbe  dty  and  lla  infaabitaata. 
This  twtaga  puUfc  parpeac.  and  the  bttneas 
of  a  puUlo  nature,  tfaa  defendaat  naal  aenm 
^  alike,  and  for  any  diamliBlnaUoo  ■aiida- 
rana  is  the  apprafMlMe  laawdy. 

We  disoover  no  «nr,  aai  ik$Jm0tmmU  whM 
is  4^m$d, 
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1.  AggrmnMon  of  an  li^jwy  ciw d  by 
the  mal]iraetlM  oT  a  «wrg— n  wiu  onir 
■lMgate4«nt«CBmdiiot4«CMtamwof  Mtkui 
Cor  Uw  DMlpnuitloeb 

S.  Apkyrteten  •aqOtt^vd  by  •  oUr  to 
timt  |i>Hc»l«  Ib  an  alnHbovM  wiu.irat 
tie  Ttftered  from  ItatdUtjr  M  a  patient  thcr^  for 
failure  to  ezerdae  ordinary  care  and  bUU,  al- 
thougli  be  la  paU  br  Uie  oUr  and  not  by  tlie 
patient. 

(Deoember  15, 18(tl.n 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Term  of  tbe  Supreme  Coart, 
Third  Department,  afflrmiog  a  Judement  of 
the  Ulster  Conoiy  drcoit,  in  favor  of  plaintiff 
in  an  action  broogbt  to  lecover  damages 
lat  a  pbysidan  for  alleged  malpracdoe. 


le  tacte  are  stated  In  tbe  opfntoo. 
Mr.  A.  T.  Clearwater*  for  appellant: 
A  pbysician  is  to  be  gauged  only  according 


to  the  school  and  kind  of  practloe  he  professes. 

Wharton,  Neg.  g  788;  Sbearm.  &  Redf. 
Nm.  g  487. 

The  defendant  wds  an  adherent  of  the  school 
of  oonserrative  surgery  one  of  tbe  canons  of 
-ffblch,  as  agreed  by  all  the  medical  testimony, 
is,  that  am^atloo,— remo^ng  and  destroying 
bone  and  tbaue  which  oatnre  can  never  re- 
place,— should  never  be  resorted  to  so  long  as 
a  possibility  of  ssvhijr  eiists. 

Having  followed  the  established  tenets  of 
his  sRbool  in  treating  the  plain  tiff  he  Is  not 
liable  for  tbe  results. 

Leigltton  v.  Sargent,  87  N.  H.  460,  69  Am. 
Dec.  888. 

To  render  tbe  defendant  liable,  ft  is  not 
enough  that  there  has  been  a  less  degree  of 
skill  than  some  otber  medical  men  might  have 
shown. 

Hhearm.  &  Redf.  Neg,  g  484;  Ric7i  v.  Pier- 
pont,  8  Fost  &  F.  85. 

A  pbydcian,  Uke  an  attorney,  is  not  answer- 
able In  a  giveo  case  for  errors  of  judgment. 

Sfaearm.  ft  Bedf.  ^eg.  48S,  487, 439,  440, 
443. 

If  a  doubt  exists  In  the  mind  of  the  surgeon 
on  tbe  question  of  Immediate  ampntattoo,  he 
should  wait,  unless  tbe  patient  be  tHA,  In 
which  case  let  bim  act  promptly. 


Hon.— jCfabHttu  for  matpracliec  of  phyticiaaw 
tervinv  urotUKOtuIv  or  empiuved  by  third  piutir- 
The  action  acalost  a  pbyctctan  for  malpraotloe 

need  not  be  based  on  contract  but  on  breach  of 

<1ut7  founded  upon  his  legal  obllsatloii.   Nelson  v. 

Harrington,  1  L.  R.  A.  721.  7S  Wis.  SSI,  7  Am.  8t 

Bep.  SOB. 

Tlie  fact  that  iite  aotkm  Is  «£  OeUeta  and  not  on 
eoBtraOt  makes  it  Immaterial  bv  wbom  the  pbysl- 
ofan  was  employed.  Otedwell  v.  Stesgall,  &  Btng. 
H.  G  m,  Pippbi  V.  Sbeppard,  11  Price,  400. 

Oo  tbe  oUur  hand,  it  bas  been  held  that  tbe  ao- 
tloo  Is  so  far  based  on  ooncract  that  phyetotans  in 
partnenblp  are  all  liable  fOrttaenaKUgenoenr  mal- 
pracrtice  of  one  of  them.  Byrne  v.  Erwin,  28  B.  0, 
3!8,  a  Am.  Bep.  IS. 

And  even  that  one  of  them  cannot  be  sued  alone 
fn  BQch  a  case  for  bis  own  negligence  ^though  bb 
partner,  who  ahn  treated  tbe  patient  part  of  the 
tame,  WMffUOOrof  no  negligence  or  laok  of  skfll. 
WUttaker  v.  OolUns,  U  Mian. »»,  SI  Am.  Bep.  50^ 

Kevertbelcm  most  of  the  clues  proceed  on  the 
tbeorr  that  tbe  eottoD  la  not  based  on  contrast 

bibarmony.wltta  ttaia  theory  also  is  a  dedsioii 
that  physkdaoB  called  npoo  ss  expert  under  au- 
thority of  law  to  determine  as  to  a  person's  sanity- 
are  liable  to  him  for  negllKenoe  tn  signing  a  com- 
nltmeat  to  an  asylum  without  tbe  exercise  of  due 
care.  Ayers  v:  Russell,  60  Hun,  tSt 

And  bearing  aonievh^t  on  the  same  question  Is  a 
dodslon  holding  that «  dealer  In  drugs  and  ni«df< 
dnes  is  tkMe  far  negligently  putting  up  a  poison 
Isbeled  as  a  hsrodtfls  medlcme  although  the  plali|- 
Mff  bought  ttcC  adnmfsS  after  several  mterme- 
diate  sales.  Tbams  v.  Wlnobestcr.  0  N.  Y.  aOT,  fr 
Am.  Dee.  4SB. 

Of  lnt«<eu  in  oenusotion  with  tbe  main  case  la  a 
dodalOQ  that  a  county  which  employs  a  phjrtlc^n 
to  attend  poor  persons  Is  not  liable  for  hiB  aeg^- 
geooe  to  bis  treatment  of  tbem.  Bnfc  this  decision 
Is  based  on  tbe  piiblki  character  of  tbe  defendant, 
and  has  not  much  bearing  on'tiie  question  of  thu 
pbvslt^'s  Uablllty.  Summefns  v.  Daviess  Couaty, 

west.  Ben.  nr.  VB  ina.  m»,'  n  Am.  Hep.  tuL 

1  '.a  A. 


in  COM  gratuttouMienHeet. 
'niefsct  that  a  physfcian^  services  are  rendered 
gratultonsly  In  no  respect  guatilles  his  liability  for 
negligent  or  wrongful  treatment.  HcNevlas  t. 
Ix>we,  40  111.  803;  Becker  v.  Janlmkl,  87  Abb.  N.  U. 
4A. 

This  MAT  Toik  ease  was  noli  infteemirtof  Jasc 
resort,  but  an  aotkm  against  a  ebarltaUe  corpora- 
tion organised  for  tbe  breatmeat  of  tbe  eye  and 
ear,  and  also  against  ooe  of  II*  pivslclara,  based 
on  tbo  negligenoe  of  tbe  la  tier »  was  taken  by  the 
plainUB  on  certain  qmeptiona  to  evidence  and  in- 
structions to  tbe  New  Tort  Court  of  .Appeals,  tn 
which  court  no  suggestion  seems  to  have  been 
made  that  tbe  gratuitousness  of  bis  services  would 
affect  the  question.  Doyle  v.  New  York  Kye  A  Bar 
Infirmary,  80  N.  7.  m  (not  reported  in  fuH). 

Bospital  stnveons  giving  tbeir  servfces  gratui- 
tously cannot  be  held  Hatile,  however,  for  the  un- 
skillful administration  to  a  patient  by  nurses  of  a 
hot  bath  which  they  ordered,  but  which  was  ad- 
ministered In  their  absence.  Ferlonowsky  v. 
Freeman.  4  FDst.ft  F.  977. 

So  one  attempting  to  act  HB  a  veterinary  surgeon 
Is  liable  for  gross  negligence  or  gross  Ignorance  al  - 
tbODgfa  he  acts  without  compensation:  end  an  In- 
struction tbac  if  be  acts  as  a  friend  or  otherwise 
^itbout  oompensatloa  he  cannot  be  beM  Itabto 
Was  held  erroneous.  Oonner  r.Wlnton,  S  Xnd.  316, 
66Am.Deo.76L 

But  one  who  does  not  profess  to  be  a  pbysician 
or  to  pntotice  as  such,  and  ts  merely  asted'  Sat  ad- 
vice as  a  friend  or  neighbor,  does  not  incnr  any 
prtxfeasioaal  re^KMwibUltr,  MoNevtns  v.  Lowe,  40 
lU.  3Q9. 

Further  tUustratlng  this  question  is  a  decision 
that  evidence  that  a  physician  has  not  asked  for 
pay  Is  immaterial  tn  an  action  for  malpractice. 
Baird  v.^lllett,  47  N.  T.  186. 

The  admisBlOD  of  snob  eVfdOi^j  hdwcrver.  is  not 
error  pnejndtdsl'  to  the  plainti^  as  It  wodM  nise 
an  ImpllcaUbri  acmost'Oie  piminlMI.  JoMa  T- 
Ang«U,fl6IUd.B».'  >  — &A.lt. 
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Biyant,  Sorgeiy,  8d  Am.  ed.  1881.  p.  830. 

Tbe  question  as  to  wlieu  the  amputation  1b 
to  be  performed  must  remBio  an  open  one  for 
the  consideration  of  the  surgeon  io  each  par- 
ticular case. 

Humuth,  Surgerv,  4th  ed.  1887,  §S  S76.  STT. 

Amputation  ta  tbe  opprobriuni  of  surgery, 
and  Indeed  the  proposal  to  cut  oif  a  limb  must 
be  coDBldered  as  an  acknowledgment  of  failure 
on  tbe  part  of  the  surgeon  to  effect  a  cure  fn 
any  other  way. 

SFrankUn,  Surgery,  1878,  p.  765. 

DelaylDg  tbe  operation  was  purely  a  matter 
of  judgment. 

The  plaintiff  was  gntlQr  of  contributory 
negligence. 

If  uie  patient  by  refusing  to  adopt  the  rem- 
edies of  the  physician  frustrates  tbe  tatter's 
endeavors,  or  if  he  aggravates  the  case  by  bis 
misconduct,  he  cannot  charge  to  the  physician 
the  coDsequeDces  due  distiDCtively  to  himself. 

WbartoD.  Neg.  %  787;  MeCantttm  v.  Me- 
Wta,  22  Pa.  361,  25  Pa.  M. 

A  patient  cannot  recover  either  in  contract 
or  in  tort  for  injuries  consequent  upon  unskill- 
ful or  negligent  treatment  b;  bis  phTsician  if 
his  own  negligence  directly  ooniriouted  to 
tbem  to  an  extent  which  cannot  be  dlstin- 
guished  and  scmrated. 

Sibbard  v.  Thompson,  109  Mass.  286;  S 
Thompson,  Neg.  p.  1216. 

Tbe  degree  of  the  plalntiff'B  negligence  is 
immaterial,  and  any  degree  of  contributory 
negligence  upon  bis  part  i&  a  complete  defense. 

Shearm.  &  Redf.  Neg.  §87;  Button  v.  Hvd- 
ton  JUwr  B.  Co.  18  N.  Y.  248:  Curran  r. 
Warren  Okemieal  A  Mfg.  Co.  36  N.  T.  16S. 

The  existence  of  contributory  negligence 
may  be  inferred.f rom  tbe  circumstanoei  of  the 
caee. 

Wood  T.  Anda,  11  Hun^  548. 
'  Tbe  greatest  negligence  on  the  part  of  the 
defendant  wfU  not  core  the  defect  of  tbe  least: 
negligence  on  tbe  part  of  the  plaintiff  con- 
tribuuntr  to  tbe  Inlu^. 

Wi7rf«v.  T/tJdftmift'fJwR  Co.' 24, N.  Y.  480. 
■  It  is  tbe  duty  of  the  patient  lo  co-operate 
with  bis  professional  adviser  and  to  conform 
to  tbe  necessary  prescriptions.  No  man  may 
take  advantage  of  his  own  wrong  or  charge 
Jiis  misfortune  to  the  account  of  another. 

3  TbompBOB^:  Neg.  p.  1316;  Qeimtman  v. 
£bvtf(,  eS^ObfO  Bl.  Mh  MeCandUnv.  MeWha, 
33  Fa.  261;  Sain  v.  Ree$e,  7  Phils.  188. 

As  defendant  treated  the  ptalndfl  gratui- 
toHslv  he  is  Haljle,  if  at  all,  only  fotgron  neg- 
ligence. 

Shearm.  &  Eedf.  Neg.  §  432. 

Mmr:  WiUiun  D.  Brinaier  and  S.  T. 
Hvll  for  respondent. 

Hiii^it     ddirered  the  epiolon  of  the 

court: 

ThiB  action  was  broupht  to  recorer  daniMes 
of  the  defendant,  a  physician  and  surgeon,  for 
alleged  malpractice  mffered  by  tbe  plaintiff 
whue  undergoing  treatment  as  a  patient.  On 
the  Isl  day  of  December.  1889,  tbe  plaintiff 
undertook  to  jump  onto  an  eogioe  of  ibe  tJl- 
atar  Aliwlaware  Railroad,  in  t£e  dt^  of  King- 
•ton,  and  in  dahw  aoalipped.  and  hu  left  foot 
was  caught  by  thetender,  and  a  portion  thereof 
cmabed.  Behig  dcatitute,  he  was  teken  to  tbe 
14L.a  A. 


cltv  alnuboiue,  where  he  was  trealel  by  the 
defendant,  who  was  one  of  the  city  pfaysicians 
having  the  care  of  the  patients  therein,  and  who 
was  employed  for  that  porpoae.  Thereafter, 
and  on  tbe  lOHi  dav  of  December,  he  ampu 
tated  the  plaintiff's  leg  above  tbe  aoUe  joioi, 
and  six  or  seven  days  thereafter,  gangrene 
having  set  In,  he  anm  amputated  tw  \eg,  at 
the  knee-joint.  After  the  second  amputation 
tbe  1^  aid  not  properly  heal,  but  became  a 
running  s<»e,  and  at  the  time  irf  the  Urial  the 
bone  protroded  some  three  or  four  imAea. 
Evidence  was  given  upon  thetrfel  from  wMdi 
the  jury  might  tnd  tbtttthe  bones  of  Itie  foot 
were  so  cniuied  that  tmraedialeampataltoaof 
tbe  injared  portions  was  necessary,  and  that 
theappearsnce  of  gangrene  wasln  consequence 
of  tbe  delay  of  ten  days  tn  tbe  operation;  and 
that  In  the  second  operation  the  defendant 
neglected  to  save  flap  enough  to  cover  the  end 
of  the  limb  and  bone,  and  that  the  subsequent 
protrusion  of  the  bone  was  owing  to  Ibis  neig- 
lect.  Tbe  question  of  the  defendant's  liaUtt^ 
cousequcDily  became  one  for  the  jurr.  We 
are  aware  that  be  claimed  to  have  wuted  ten 
days  before  operating  for  the  purpose  of  seeing 
whether  the  foot  could  not  be  saved,  and  ibat 
a  physician  and  surgeon  win  not  be  held  liable 
for  mere  errors  In  ludgment.  But  bfs  judg 
meot  must  be  founded  upon  his  inteihgeoce. 
He  engages  to  bring  to  the  treatment  of  his 
patient  care,  skill,  and  knowledge,  and  he 
should  have  known  tbe  probable  consequeiices 
that  would  follow  from  tbe  crushing  of  the 
bones  and  tissues  of  the  foot. 

In  submitting  the  case  to  the  jury,  tho  de- 
fendant adied  uie  court  to  charge  that,  "if  the 
plaintiff  did  not  obey  the  defendant's  Instnio- 
tions,  and  this  contributed  to  an  aggravatioo 
of  the  injury,  the  plaintiff  cannot  recover." 
The  court  cKCliocd  to  diarge  io  the  form  Is 
which  the  Teqnest  woe  put,  ud  an  exoepiion 
was  taken  by  the  defendeot.  It  appears  from 
the  testimony  of  the  defendant  that  after  tbe 
second  amputation  he  dressed  the  stump,  and 
put  tbe  plaintiff  In  position  by  elevating  the 
tbe  limb  so  as  to  prevent  hemorrhage,  and  too 
much  pressure  upon  the  arteries;  that  the 

Elaintlfi  did  not  keep  in  the  position  In  which 
B  was  {daoed,  and  got  bis  leg  to  bleeding:  and 
that  be  presumed  ibat  ibto  bteeding  iatorfcfod 
witb  tbe  beaUng  of  the  llmh.  It-  abn  nppeam 
that  some  time  after  the  second  unpatstlon 
the  plaintiff  reftrnd  and  negleeted  to  take  tin 
medlchie  that  was  left  for  bfm  by  the  defend- 
ant, and  that  subsequently,  after  the  defendant 
had  ordered  him  to  be  removed  to  another 
room,  so  as  to  avoid  liability  of  Contracting 
erysipelas  from  a  patient  thathad  beenf>rougM 
to  the  almshouse  afflicted  with  that  disease,  ne 
left  and  went  away.  While  the  removing  of 
the  limb  from  the  position  in  which  it  was 
pfatced  may  have  piodooed  the  Uee<yng,  end 
thus  to  some  extent  impeded  Ibe  healing,  and 
hifl  going  away  at  die  time  Oat  he  d»  may 
also  have  fortber  amavated  the  difficulty, 
these  facts  wonM  'vmfy  tend  to  mRigate  the 
damages,  and  would  not  relieve  Uie  defendant 
from  the  consequence  of  previous  neglect  or 
unskillful  treatment.  As  to  tbe  prescription, 
we  are  not  told  what  It  was,  or  what  it  was 
for,  and  tbe  jury  was  therefore  unsUe  lo  de- 
termine WibeUMT  on  not  tbe  coodlAisn  of  Iba 
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patient  would  have  been  niiterial^  chRBKMl 

t>y  its  use. 

Tbe  request  to  charge,  as  we  hate  seen,  was 
-to  tbe  effect  (hat  if  tbe  plaiatiff  did  not  ob(|y 
tbe  iDstniclioDS,  aod  txils  contributed  io  ag- 
jpvTatioo  of  Ae  injury,  thd  plaiDtiff  caanot 
recover.  This  was  too  broad,  fi  tbe  Jury  found 
tbat  tbe  defendant  was  guilty  of  lualpracUce 
prior  to  tbe  disobedience  complained  of.  Id 
tbe  case  of  OanKnterv.  Btalce,  75  N.  Y.  IS.  tbe 
court  was  requested^)  ebftrge  that.  If  the 
plaintiff  was  guilty  of  any  negligeuce  In  tbe 
mauBgement  of  tbe  arm,  through  or  without 
ibe  fault  of  the  attending  surgeon,  after  tbe 
defendant  ceased  to  have  charge  of  the  cue, 
aod  such  negligence  oootributed  in  any  mate- 
rial Amee  to  produce  the  present  bad  condl- 
lion  (a  the  arm,  the  defendant  was  not  respon- 
sible. This  request  was  refused,  and  It  was 
held  properly,  for  tbe  reason  that  the  request 
was  too  brood;  that.  If  ibere  bad  been  subse- 
quent negligence,  the  cause  of  action  for  de- 
iendaot's  negiEgence  would  almply  go  in  miti- 
gation of  damages.  In  the  case  of  MeCandtm 
T.  McWha,  28  Pa.  861-278,  Lewis.  J.,  in  de- 
lirering  the  opinion  of  the  court,  says:  "A 
patient  Is  bound  to  submit  to  such  treatment 
as  his  surgeon  prescribes,  provided  the  Ireal- 
mcnt  be  such  as  a  surgeon  of  ordtuary  skill 
would  adopt  or  sanrtioo :  but,  if  it  be  painful, 
Injurioufl,  and  unskillful,  be  is  not  bound  to 
peril  bis  health,  and  perb&ps  his  life,  by  suh- 
miuion  to  ft.  It  follows  that  before  the  sur- 
geon cab  shift  the  responsibility  from  himself 
to  tbe  patient,  on  the  ground  that  Ihe  latter 
did  not  submit  to  tbe  course  recommended,  it 
must  be  shown  that  tbe  prescriptions  were 
proper,  and  adapted  to  the  end  in  view.   It  ii 


iucnmbent  on  the  surgeon  to  sfflfify  the  Jury 
on  this  point,  and  In  doing  so  he  baa  tbe.  right 
to  call  to  bis  lid  the  science  and  experience  of 
his  profeaifonal  bretbren.  It  will  not  do  to 
cover  bb  own  wsnt  of  akill  by  raldnr  a  miat 
out  of  tbe  refractcnr  dlspottUoa  <n  the  pa- 
Ueut."  , 

Tbe  defendant  moved  to  dismiss  tbe  com- 
plaint upon  tbe  ground  that  it  failed  to  show 
8  contract  relailoD  between  tbe  parties, whereby 
the  defendant  was  employed  to  attend  tlw 

ftlalotlff,  and  that  no  facts  were  alleged  show- 
Dg  it  to  be  the  duty  of  tbe  defendant  to  treat 
bim  in  a  skillful  manner.  This  motion  being 
denied,  the deXeodaut  asked  thecourt  tacharfce 
that,  as  tbe  defendant  treated  the  plaintiff 
gratuitously,  he  is  llaUe.  If  at  all.  only  for 
gross  negligence,  which  was  r^uaed.  It  has 
been  held  that  the  fart  that  a  pliyRlctan  or  sur- 
geon reudere  servirco  ?r»ti)itoiisIy  dors  UM 
affect  bis  duty  to  ex<T(-is<^'  reasotmljle  and  or- 
dinary care,  skill,  atid  diliffence.  }fcCnn<iU)t^ 
v.  MeWha,  23  Pa.  2(il;  Metering  v,  Lowe,  40 
ni.  209;  OladvieU  t.  st^i/ffalt.  5  Ring.  N.  C. 
788.  But  we  do  not  deem  it  necessary  to  con- 
sider or  determine  this  question,  for  It  appears 
that  the  plaintiff's  services  were  not  gratui- 
tously rendered.  He  was  employorl  by  the 
city  as  one  of  tbe  pliv-^ii-iiins  to  iitiL-ii'i  tiiid 
treat  tbe  patients  tlj^it'slionlil  ix-  hi  mI  to  tlii- 
almsbouse.  The  faci  ttiat  bu  was  paid  by  the 
city  instead  of  the  plaintiff  did  not  relieve  bim 
from  tbe  duty  to  exercise  ordinary  care  and 
skin.  Zzoeptlons  were  taken  to  the  admission 
and  rejection  of  evidence.  We  baye  examined 
them,  and  find  none  that  require  ^  D^wirlal.  - 
The  judffmmt  Aould  be  affirmtf.  with  ^eeiit. 
AU  concor.  eio^  Pitruar,  J.,  oof  iHllng. 


OHIO  SUPREME  COURT. 


Henry  BtACKWBIX,  F^.  in  IBrr., 
MIAMI  VALLEY  INSURANCE  CO. 
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■■rn.  In  till  fTTrfTttfrnlTTn'Tr"'  * — * 

tba  ftruperty  Insned  shall  forfeit  tbe  poUoy,  does 
mot  tMocnie  oponUva  to  avoid  ttae'poUoy.  unien 
the  entire  int«re«t  of  tbe  assured  In  the  property 
insured  is  gold  or  transferred. 
9.  If  tiM  proport^  Insured  oouista  of 
the  aloak  ofgooA*  of  a  m«reluuat  doing 
hnrinrai  alone. tbe  taUnffhi  by  bim  of  apart- 
,  nerln  tbe  buslneM  d  not  auch  a  sale  or  transfer 
by  bim  of  his  entliv  lnt«reat  in  tlw  property  as 
will  avoid  poltoy. 
8.  Wbere  tbe  poUey  haiiiTiaDt  been  ae- 
algned  or  traasftrred,  and  tbe  proper- 
tgr  tboa  Insured  Is  destroyed  or  damaged 
;  by  lire  after  tbe  partQetshlp  had  been  formed 
and  had  aanimed  the  maoagesMnt  of  tbe  bust- 

•Head  notaa  tiy  tbeeonrr. 

IfOQca.— For  t^itaoe  effect  of  sale  to  fetfeit  b- 
Buaneeon  propartf.aeo  RusseU v. OeOar  BapUs 
loft  On.  fjowa)  A  L.  B.  A.  CM.  and  CoMlntham  T. 
ItaeBSn'a  Vund  loa.  Co.  (Ky.)  •  L.  B.  A.  av. 
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nees,  tlie  assured  may  malotaln  an  abtf^b  on  the 
policy  la  his  own  name  to  recover  tbe  damages 
■□stained  by  bim  on  account  of  ilfae  injury  doqe 
to  bla  diare  of  the  property. 

■  ■. ./ 

(Ooietorio,unj 

EKROK  to  the  General  Term  of  tbe  Supe- 
rior Court  of  Cincinnati  to  review  a  judg- 
ment affirming  a  Judgment  of  the  Special  Term 
in  favor  of  dcTeDdant  In  an  action  brought  to 
recover  tbe  amount  alleged  to  be  due  upon  a 
po]i(7  of  flre  insurance,  payment  of  which'  de- 
fendant reelflted  because  of  an  alleged  transfer 
of  the  property  in  violation  of  a  provMon  fai 
the  policy-   Imermi.  ] 

Statement  by  Br»db«ry.  J..' 

The  plaintiff  Is  error  broogM  an  action  In 
the  Snperiur  Ooart  of  Cincinnati  against  the 
defendant  In  error,  upon  a  pt^cy  of  Insurance 
issued  by  it  to  bim  upon  a  stock  of  diy-goods, 
notions,  etc.,  owned  him  in  said  diy.  The 
defendant  admitted  issuing  the  policy  and  tbe 
loss  df  tbe  goodi  by  Are,  and  set  op,  is  ba^  of 
a  recovery  fbr  the  loai^  that  the  poHciy'totf- 
talnedaprovtoloiithatHabonldbenHBe  **mill 
and  ToM,'*  if  Ibe  properly  fmnred  iboaM  he 
or  tradsftatfea  fay  the  assnrad;  attd  aver- 
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ring  ibaiy  In  violation  of  this  cooditioQ.  after 
tbe  policy  was  issued,  and  before  the  fire,  be 
sold  and  IraDsferred  ibo  goods  and  business  to 
a  firm  composed  of  himself  and  one  Hormao; 
and  that  al  the  time  of  the  loss  the  goods 
were  owned,  and  the  business  was  conducted, 
by  said  firm,  by  which  sate  and  trantifer  the 
policy  became  forfeited  and  void.  Tbe  plain- 
tiff interposed  a  demurrer  to  this  defense,  and 
upon  its  being  overruled,  declined  to  plead 
further,  and  suffered  judgment  to  be  entered 
affainst  bim.  This  judgment  was  affirmed  by 
the  superior  court  in  general  term;  whereupon 
this  pn>cee4^ng  was  brought  to  reverse  both 
jadgmenls. 

Mr.tommph  W.  O'Harm  for  plaintiff  in 
error: 

Any  person  who  has  an  interest  in  property 
may  uuure  the  same,  and  this  iDcludes  part- 
ners. 

Wood,  Fire  Itu.  §S  SS7,  266,  267.  888.  287. 
302,  il06:  Convrrae  Citiieju  Mut.  InM.  Co.  10 
Cusb.  87;  idatihattan  Int.  Co.  T.  TTfAKer,  69 
Pa,  m,  98  Am.  Dec.  832. 

This  action  la  in  the  proper  form. 

Qmnn  v.  loiru  State  ln$.  Co.  40  Iowa,  551, 
20  Am.  Rep.  583;  »  anlonv.  Union  F.Ina.  t  o. 
4  Bies.  511;  West  v.  Citizen*  Int.  Co.  37  Ohio 
St  1,  32  Am.  Rep,  291 

As  long  as  the  insured  retains  any  IhtMestin 
the  Ftropt-ny,  be  may  recover  to  the  extent  of 
that  interest. 

Wood,  Fire  Ins.  §811;  Jackton  v.  itoMoehu- 
tettt  Mut.  F.  Co.  23  Piclc.  418,  84  Am. 
Dec.  69;  Fan  Deuaen  v.  ChoTter  Oak  F.  & 
M.  Int.  Co.  1  [<obt.  (IT.  Y.)  56;  We»t  Braneli 
J  at.  Co.  V.  HeUenstein,  40  Pa.  288;  Gordon  v. 
Mauaehvtettt  F.  A  M.  Tn$.  Co.  3  Pick.  348; 
Commercial  Int.  Co.  v.  Sfiatikneble,  62  III.  58, 
4  Am  Rep.  582;  Boblu  v.  Memphis  Int.  Co. 
1  Sneed,  444;  May,  Ins.  g  881;  Phillips,  Ins. 
§208. 

Tbe  decisions  turn  upon  tbe  construction  to 
be  given  to  tbe  language  in  die  condition.  In 
tbe  case  at  bar  the  language  is  tbe  broadest 
knonn  to  tbe  law;  in  fact  it  is  nothing  more 
than  a  declaration  of  tbe  uodiaputed  principle 
that  when  the  insured  parts  with  all  bis  inter- 
eat  in  the  property  he  cannot  recover,  nor  can 
bis  assignee  or  transferee. 

Wat  V.  OitiMmt  Int.  Co.  37  Ohio  St.  1,  32 
Am.  Rep.  304;  J)i»  v.  Mercantile  Int.  Oo.  32 
Dl.  S77:  Eartford  F.  Int.  Co.  r,  Bott,  2S  Ind. 
179,  85  An.  Dec.  453. 

If  the  assured  still  retains  such  an  insurable 
interest  in  the  property  as  that  be  sustains  a 
loss  by  the  fire,  he  can  to  the  extent  of  that 
loss  recover. 

Stetton  V.  MattachutetU  Mut.  F.  In*.  Co.  4 
Mass.  880.  8  Am,  Dec.  317, 

We  have  been  able  to  find  only  two  caws 
where  the  lansuage  in  the  policy  was  exactly 
or  subslaotiatly  tbe  same  as  in  this,  and  tbey 
'  were  both  decided  in  favor  of  the  insured. 

Cotoan  V.  Iowa  State  Int.  Co.  40  Iowa.  551. 
20  Am.  Rep.  588;  Seanlon  v.  Union  F.  Int.  Co. 

4  Bias.  511. 

la  Matky  v.  AHanUo  F,  A  M.  Int.  Co.  61 
Conn,  333,  and  Drennen  v.  London  Atmir. 
Corp.  20  Fed.  Rep.  667,  the  knguage  in  tbe 
condition  iaaa  fotlows:  "If  ibe prcifierty  be 
jBok}  or  translemd  ...  or  aiiy  change  tabe 
14  L.  R.  A. 


place  in  tbe  title  or  possession,  etc,  tbe  poU- 
cy  shall  be  void." 

Tbe  distinction  between  these  daoses  b 
shown  by  Bathaway  v.  State  In*.  Co.  64  towa, 
229.  52  Am.  Rep.  43a 

Meatra.  Ra.m«ejr»  Maxwell  ft  Bwny 
for  defendant  in  error. 

Bmdbiir;f » J. ,  delivered  tbe  opinion  of  the 

court; 

The  record  in  this  a||e  raises  two  questions, 
both  of  which  must  be  determined  in  favor  of 
the  piaintiff  in  error  to  entitle  bim  to  relief;  (1> 
Did  the  act  of  the  assured,  who  before  was  a 
sole  trader,  in  receiving  a  partner,  constitute  a 
sale  and  transfer  of  the  insured  property, 
within  the  meaning  of  tbe  policy,  ana  was  toe 
policy  thereby  rendered  void  ?  (2j  If  it  was  not 
such  a  sale  as  to  render  the  policy  void,  may 
tbe  plaintiff  maintain  an  action  on  tbe  p<^(7 
in  his  own  name  to  recover  for  tbe  loss? 

There  is  some  conflict  among  tbe  authorities 
upon  tbe  first  question.  It  is  discussed  by  H*y 
in  his  work  on  Insurance,  and  by  the  courts  of 
a  number  of  the  states,  notably  in  Dix  v.  Mer- 
eantile  Ine.  Co.  22  III.  272;  Finley  v.  l4/aminjf 
County  Mut.  Ins.  Co.  80  Pa.  311.  78  Am.  Dec. 
705;  Hartford  F.  Ina.  Co.  v.  Roaa,  23  Ind.  179, 
85  Am.  Dec.  452;  West  MataacJiuaetU  Lu.  Co. 
V.  Biker,  10  Mich.  279;  I>rennen  v.  London 
Aaaur.  Corp.  20  Fed.  Rep.  657;  Malt^  v.  At- 
tantie  F.  &  M.  Ina.  Co.  51  Conn.  332;  Seanhn 
V.  Union F.  int.  Co.  ^\\\  Qnranv.lova 

State  Ina.  Co.  40  Iowa,  551,  20  Am.  Rep.  583; 
Bathaicay  v.  State  Int.  Co.  64  Iowa,  229,  52 
Am.  Rep.  438;  Keeier  v.  Niasara  F.  Int.  Co. 
16  Wis.  638,  84  Am.  Dec.  714;  Wood  v.  But- 
land  ^A.  Mvi,  F.  Int.  Co.  81  Vl  553. 

An  examination  of  the  cases  above  died  wUl 
disclose  that  the  conditions  in  the  policies, 
where  forfeiture  for  alienation  was  suslaioed. 
were  materially  different  from  the  one  involved 
in  this  action,  except,  perhaps,  in  the  case  io 
80  Pa  811,  and  that  in  16  Wis.  538,  where  tbe 
language  of  tbe  condition  was  very  dmilsr  to 
that  now  under  oon^eratton.  In  tbe  oUitf 
cases  su!itnlnlng  the  forfeiture,  tbe  condition 
contained  a  provision  forfeiting thepoUcy,  not 
men  ly  for  a  "  sale  or  transfer"  of  tbe  proper^, 
but  in  case  of  "  a  cbaoge  of  title  "  or  the  sue 
of  "any  undivided  interest  therein" (23  Ind. 
179),  in  case  of  a  *'<ftanM  of  title^  (10  MIcb. 
270),  '*  or  any  cbmge  took  place  la  the  title  or 
possession"  (5t  Conn.  222;  30  Fed.  Rep.  6ST), 
and  therefore  thev  cannot  be  rightfully  dslned 
as  direct  authorities  for  th  e  insurance  company 
in  the  case  at  bar.  In  the  case  in  40  Iowa,  SSI, 
the  condillon  against  aHeoatton  was  very  sim- 
ilar to  tboae  quoted  above;  but'  the  Supreme 
Court  of  Iowa  bold  "that  nothing  leas  than  a 
sale  of  Ae  entire  interest  of  the  party  iuand 
would  defeat  tbe  policy."  This  docmne  wts 
maintained  by  Drummond,  Z.,  in  4  Bt-V.  511. 

Heretofore  this  precise  question  haii  not  been 
before  this  court,  and  in  the  conflict  uf  aatb(ff- 
ities  respectic^  it  we  ft.-*:'!  ut  liberty  Io  adopt 
that  row  upon  the  subject  which  most  nearly 
accords  with  ttie  poUc?  of  ant  de^iniii  and 
the  presumed  Intentk»  sf  tbn  parties.  It  Is 
tbe  policy  of  this  court  to  strlolly  construe  those 
daoseefa  antnsnraacepoHcywbiobforfdttbe 
fndemnttTitrOTWed  for  tbe  a— nwd.  Wat^. 
Ottitent  Tnk.  Oo.  37  OMo'  8(.  1.  38  Am.  Rep. 
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284.  Id  Ibis  c«ae,  on  page  10,  Jo^dsod,  </*,,  re- 
fers villi  approval  and  Id  the  followfog  Ian- 
goaga  to  tbe  views  on  tbe  subject  contained  ob 
page  74  of  May  on  Insuraoce:  "Ezoepttoos 
ID  «  policy  should  be  strictly  consumed,  and, 
wbera  there  are  two  fntecpretatlous  equally 
fair,  tbat  whidi  gives  tbe  greater  indemuity 
should  preraiL"  And  on  page  18  (27  Ohio  8t) 
the  same  learned  jurist  says:  "  Stipulations 
in  a  contract  providtng  for  disabilities  or  for- 
feltuFes  are  to  receive,  vbeo  tbe  Intent  Is 
doubtful,  a  strict  oonilraction  Malnst  tboae 
for  whose  benefit  tbey  are  {ntrodmced."  hat 
us  recur  to  the  exact  words  ot  forfeiture  as 
they  are  set  forth  in  toe  defendant's  answert 
"If  ,  .  .  said  assured  should  sell  or  transfer 
tbe  property  thereby  insured,  tbat  said  pobcy 
should  become  duII  and  void."  It  was  com- 
petent tor  tbe  poUi^  to  provide,  expressly, 
that  a  sale  of  a  part  of  tbe  property  or  of  an 
interest  therein  uioukl  avoid  tbe  policy.  Tbts 
tbey  did  not  do.  Tbe  abeence  of  a  spetHflc 
providoo  to  tbat  effect,  when  it  could  bave 
been  so  eacily  inserted,  together  with  tbe  nile 
before  referred  to,  that  conditions  wbicb  defeat 
a  poHcy  should  be  construed  atrtelly  against 
the  forfeiture,  leads  ua  to  bold  tbat  a  sale  of 
tbe  entire  interest  of  tbe  party  insured  was 
necessary  to  avoid  the  poUcy.  Id  astrict  legal 
sense,  perhaps,  wherever  one  engaged  in  busi- 
ness alone  takes  a  partner  into  his  business,  or 
a  firm  receives  a  new  member,  or  a  member 
^oes  out,  the  traosaction  results  in  tbe  forma- 
tion of  a  new  concern,  accompanied  by  a  sale 
and  transfer  of  aU  tbe  property  of  the  old  es- 
tablishment to  the  new  one;  but  it  ia  at  least 
doubtful  whether  this  strict  legal  result  is  con- 
templated by  the  businees  world  generally. 
Tbat  the  parties  id  the  case  before  us  iniended 
tbe  policy  should  be  avoided  in  case  the  assured 
recaved  a  partner  into  bia  busineiis  is  uncertain. 
Tbat  tbe  plsintifl  understood  the  transaction 
tobeasak  of  an  undivided  half  of  tbe  property 
pud  buatneas  to  Horman.  rather  than  a  sale  of 
tbe  wbok  of  it  to  a  firm  composed  of  himself 
and  Hfwman,  ia  quite  probable.  It  was  com* 
petent  tor  tbe  padlies  to  provide  in  unaniblg- 


uous  terms  thait.  If  the  assured  received  into 
the  business,  without  the  consent  of  tbe  insurer, 
a  partner,  tbe  policy  should  become  void. 
T&»  was  not  done,  and  we  tbiok  tlw  principles 
already  annouooed  require  us  to  hold  tbat  the 
sale  and  transfer  resulifog  from  tbe  reception 
of  a  partner  did  not  avcud  tbe  policy.  Not- 
withstandiag  the  transaction,  the  plaintiff  re- 
tained a  substantial  and  insurabl*  interast  In 
tbe  prtwerty  covered  by  the  policy,  while,  to 
«rroia  tbe  policy  on  account  of  the  jnovi^on 
acainst  allenatioD,  it  sboald  have  devested  him 
of  hia  entire  interest. 

Tfa»  defendant  contends  that  this  conslnic- 
tlnn  disregards  the  rule  that,  in  construlne  an 
iT)strnment,  effect  should  be  given  to  an  Its 
ports;  and  tbat  to  hold  tbat  tbe  plaintiff  must 
devest  bitnself  of  bis  entire  iniereal  to  avoid 
the  policy  renders  tbe  provision  aeainst  aliena- 
tion nugatory,  because,  if  the  policy  contained 
no  sucb  provision,  yet  be  could  not  recover  for 
a  loss  that  occurred  after  he  bad  sold  his  eudze 
interest,  as  in  that  event  be  suffered  no  Injury, 
and  tbe  contract  of  insurance  is  one  of  indem- 
nity. Wbetber  tbe  construction  we  bave 
adopted  renders  tbe  provision  agaiost  aliena- 
tion nugatory  or  not,  or  wbetberctrcumataocea 
may  not  arise  under  which  It  might  t>e  opwa- 
tive.  we  do  not  deem  it  necessary  to  Inquire, 
for  tbe  rule  thus  urged  upon  our  consideration 
la  only  one  of  many  rules  applied  by  courts  to 
ascertain  tbe  meaning  of  Uie  words  adopted 
by  parties  to  express  their  intentions,  and  in 
many  instances  it  readily  yields  to  other  rules 
of  constmction,  as  we  think  it  should  in  tbe 
case  now  under  consideratloii. 

Tbe  remaining  question  presents  do  dlEB- 
culty.  Section  4908,  Bev.  Stat.,  requires  an 
action  to  be  brought  in  tbe  name  of  the  real 
party  In  Interest.  Here  the  plaintiff  alone  is 
interested  In  tbe  mdlcy  of  Insurance  set  forth 
by  him  In  bia  petition;  the  contract  it  contains 
la  to  Indemnify  him ;  be  can  recover,  of  couiae. 
only  to  the  extent  be  has  been  damaged;  but. 
as  no  question  Is  before  us  as  to  its  proper 
measure.  It  will  not  reoetve  consideratloii. 


BQODE  IfiLAND.SUFREMB  OOUBT. 


WfUlom  L.  BALLOU 

Wniiam  H.  BARLE  et  al. 
(  B.  I  ) 

li         twDM  of  a«i 
pMig^s  neafpt  wbicb  is  glveu  blm  for  goods, 


espedally  where  Ukmb  terns  axe  made  piaBfcieBt 
and  notieeable  and  a  book  of  sncii  Hank  teoelpts 
Is  tn  bis  own  poseesston. 
8.  A  eontraet  limiting  tbe  uaonnt  of 
liability  of  *  common  orrler  tor  ios»  of 
gooda  carried,  even  tf  tbe  lom  Is  due  to  ne^ 
genoe.  Is  not  oontnry  to  pat)lic  poUor 

aui7».unj 


KoiSr-Osrrfcr'f  potsw  tn  Vmit  amount  tif  VdbitUv 

•  Aoooxding  tA  tbe  decided  welgfat  of  modern  au- 
tbttfttgr.  a  valid  contract  limiting  the  llabllltj'  of  a 
carrier  to  a  certain  agreed  valuatloa  oT  tbe  prbp- 
erty  carried  may  be  made  where  it  la  just  and  rea- 
sonable Id  Its  ternw  and  a  reduced  rate  of  frelgbl 
is  made  tbe  ooosfdemtloa  for  It,  Rtottmoad  A  D. 
&  Co.  V.  Pajne-f  ra.)  a  L  s.  A.  ua-,  Bailwar  Co.  %-. 
JIfaiKbester  Mills,  88  Tflim.  668;  LoulsvUlc  ft  N.  B. 
Co.  V.  £b^rrod,  U  Ai^  Ifli;  Hart  v.  Penosrlvanla 
"  "^  8.381.  28  L.  ed.  7)79  Brqfni  V.  Vuoara 

14L.RA. 


8.  8.  Co.  fi  New  Bog.  Rep.  DOS,  147  Maw.  58:  Belger 
V.  Dtnsmare,  &1  N.  Y.  106, 10  Am.  Rep.  STlh  Brown  v. 
WabMBb,  St.  L.  *  P.  K.  Co.  tS  Mo.  App.  &68;  St. 
Louto,  I.  H.  &  8.  B.  Co.  V.  Waafclj,  U  Ark.  807:  St 
liQulB,  I.  H.  ft  9.  H.  Co.  V.  Lesser,  46  Ark.  236;  Squire 
V.  New  York  Cent.  B.  Co.  98  Hkm.  2».  58  Am.  Dec. 
182;  Barnest  v.  Soutbero  Bzp.  Co.  1  Woods,  518: 
Uuserv.  HoUaod,  17  BlacobL  Uft  Wuser  v.  Ameri- 
osD  Bzpb  do.  1  Fed.  Bep.  SaS;  Zinamer  v.  Mew  York 
Cea«.  ft  B.  K.  B4  Co..  <2  N.  Y.  S.  &  ISi  Steers  v. 
Liverpool,  N.  X.  >  P.  &  &  Co.  67  N.  Y.  1. 15  Am. 
Rep.4W:  Nicholson  v.  Wlllai).  ( Baa(,[  607;  Isett  v. 
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ACTION  to  recover  from  defendants,  doing 
bosinew  as  tbe  Enrle  ft  Prew  Bxpress 
Company,  tbe  value  of  a  package  detivered  to 
tbeo)  1^  plafDtifl  and  lost  tbrougb  tbdr  neglU 
ffeoce    Judgment  for  plaintiff^  amount  Urn- 
tUi  bg  the  earriage  contract. 
Tbe  facta  are  rtated  in  tbe  opinion. 
Mt«tr$.  Stephen  A.  Cooke*  ir*,  and 
Ifonle  I*.  Aneell  for  platoliff. 
Mr.  Arnold  Green,  for  defpndaots: 
By  acoepttng  tbe  signed  receipt  tbe  plalotW 
bonnd  bimself  to  its  tnrma  and  assented  to 
tbem. 

Burke  T.  StAttk  Eattem  R.  Co.  L.  K  5  C. 
P.  Div.  1;  Rarn$  v.  Oraa  WeatetH  S.  Go.  L. 
R.  1  Q.  B.  Div.  516:  SUtrt  v.  LiT^rpooi  K  T. 
dP.  S.  8.  Co.  67  N.  Y.  1. 15  Am.  Rep.  458; 
Ofrmania  F.  Ina.  Go.  t.  Mempkit  A  C.  R.  Co. 
t%  N.  T.  90, 28  Am.  Rep.  IIS;  HiU  t.  Sgraeute 
B.  «  H.  7.  R.  Co.  78  N.  Y.  861.  39  Am.  Rep. 
108;  Grace  v.  Adam$,  100  Mass.  605,  1  Am. 
Rep.  181,  97  Am.  l>ec.  117;  Monitor  Mut.  F. 
Ina.  Go.  V.  BuW^m,  115  Han.  848;  Quimbv 
V.  BottoH  AM.  a.  Cb.  5I..RA.846.  100 
Mass.  865. 

Tbe  dpfmdants  were  entitled  to  contract  In 
llmtlation  of  tiieir  common-law  Habittty  Tbla 
right  of  limitation  Is  now  everywben  neog- 
n&ed. 

Hutcbinson,  Carriers,  %  119. 

Tbis  jight  of  liaiitation  extends  to  negli- 
gence also,  and  to  tbe  right  of  contract  for  a 
measure  of  damKei  in  fixing  tbe  Talue  of  tbe 
goods  bailed  'to  tbe  defendants  as  bailees  and 
carriers. 

nari  V.  Penne^vania  R,  Co.  112  U.  S.  881, 
28  L.  ed.  717. 

Tbe  amount  of  |50  named  in  the  contract 
binds  tbe  plaintiff. 

BfUjrr  T.  Dint  more,  51  N.  Y.  168,  10  Am. 
Kep.  676;  BaH  v.  Ptnntyltania  R.  Co.  113 


IT.  8.  881,  98  L.  ed.  717;  Bqutrer.  Kem  York 
Gent.  R  Co.9»  Haas.  SB9,  S4S.  BS  Am.  Dec. 
157;  Oppenheimet  v.  United  Btatee  Bin.  Oe. 
SB  III.  62, 18  Am.  Rep.  596;  KAUmdn  v.  Unitei 
SUUee  Exp.  Co.  8  Kan.  30S;  Br^me  r.  Adam$ 
Erp.  Co.  25  Md.  828;  8hider  t.  Adame  JBrp. 
Co.  68  Mo.  876;  Letf  T.  AtelAtfrn  1^  Co.  4 
B.  C.  284;  Boofman  T.  Ameritem  Btp.  0».  91 
Wis.  164. 

Tbis  la  emphasised  by  tbe  fiu!t  that  tbe  ball* 
or  commits  a  fraad  mi  tbe  baOee  eanfer  by 
faihire  to  disclose  the  real  value  of  a  package 
delivered  for  transportation.  Valuable  pack- 
ages require  special  care  In  guarding  them  and 
costly  precaution  hi  carriage  and  "the  com- 
pensation for  carriage  is  based  on  the  value." 

Hart  V.  Penntglwfnta  R.  Co.  liZ  V.  8.  881. 
840,  841. 38  L.ed.717,721:  Oppenheimer  v.  Unit- 
ed fitatea  Exp.  Co.  69  111.  63,  18  Am.  Rep.  696; 
Gibbon  V.  PnmUm,  4  Burr.  3394:  Bateon  r, 
Donotan,  4  Bam.  A  AM.  21;  Hstcbfnson, 
Carriers,  gg  S18,  214. 

Tminf  hMt.  J.,  delivered  the  opfnlon  of 

tbe  court: 

This  Is  asstmipsit  to  recover  tbe  sum  of  $679, 
being  tbe  value  of  a  box  dlamonde  wbldi 
tbe  piaiotiff  delivered  to  tbe  servant  and  agent 
i-f  the  defendant!*  to  be  by  tbem  iransitoned  1^ 
express  to  New  Bedford,  In  tbe  Bute  of  Masna- 
cbusetts.  Jury  trial  Is  waived,  and  tbe  easels 
lo  be  tried  to  tbe  cnort  on  tbe  law  and  tbe 
facts.  Hie  defendants,  who  ore  commno  rar- 
riers  of  merchandise  for  hire,  received  from 
tbe  plalmiff  at  Providence,  on  the  96th  day  of 
Jnly,  1890,  a  package  containing  diamonds  of 
the  value  aforesaid,  to  he  by  them  delivered  to 
0.  yf.  HBRkine.  at  New  Bedford,  Maaa.  The 
plaintiff  bad,  and  for  a  eooriderable  ttme  pre 
vious  to  the  above  named  date  bad  had,  la  hit 
possession  and  constant  oae  a  book  of  tbe  de- 


Mottetatn.  4  But,  m\  Clojr  v.  WUlan.  1 H.  Bl.  M; 
H*OaDoe  v.  London  ft  N.  W.  K.  Co.  7  Hurlst.  ft  N. 
417;  Kallraan  t.  United  Slates  Rxp.  Oo.  ,8  Kan.  SOO. 

Oo  tbe  oontrarT'  aonse  oases  liold  that  eudi  a  eon- 
tract  to  Invaltd  on  irounds  of  inlitfe  peHkey  so  far 
as  H  apitlles  to  negUgenoe  of  tbe  carrier.  Gnvsn 
V.  Adams  Bxp.  Oo.  S  OnnL  Rep.  »»,  114  Pa.  SB,  60 
Am.  Kep.  SSO;  American  Exp.  Co.  ▼.  San^s.  UPa. 
140:  Fwnum  v.  Oamden  ft  A.  R.  Co.  U  Pa.  68: 
gontbem  Pac.  R.  Co.  v.  Itaddok.  »Tax.  atttSt. 
Loutt.  A.ftT.B.  Cb.  V.  Bobtrfns  <Tex.  AppjDea 
14.  UBB;  ne  GttV  of  Norwiob,  4  Deo.  Sn. 

Id  other  ones  wliicb  also  deny  the  vaUdlty  of 
such  contracts  the  UmttatiOD  did  not  purport  to  be 
towed  OR  tho  valuf  of  ttK  propartf.  MoulWn  v. 
St.  Paul,  H.  ft  IdL  R.  Co-  ili  Ulnn.  SB,  47  Am.  Sep. 
781;  Southern  Exp.  Co.  v.  Moon.  36  Miss.  823;  Chl- 
caffo.  St.  L.  ft  N.  O.  S.  Co.  v.  At>el9.  SO  tfles.  10I7; 
RailwarCo.  v.  Wtuh.  eSTenn.  880;  Georjrte  Pao-B. 
Co.  V.  Huffbart,  W  Al«.  aS;  Levy  t.  Southern  Exp. 
Co.48.C.a4. 

So  an  amount  Inserted  Id  a  bDl  of  ladirw  by  the 
carrier's  R««Dt  vlthoat anyquesttona  as  to  the  \%\- 
ue  of  the  property  and  without  notice  to  the  shlp^ 
per  of  any  difference  in  rates  to  crsb  of  such  Ilntl' 
tallon  was  held  not  to  Hmlt  tbe  carrier^  ltat>Ofty. 
Chtca^o  ft  N.  W.  Co.  t.  Chapman,  (t  L.  R.  A.  008,  Itt 
lU.M. 

Btlll  other  cases  deny  tbe  vaMlty  of  soeb  Itm Ra- 
tion where  tbe  Taloe  la  ot>vlously  greatfr  than  the 
aoMMiiit  Sxed.  KaoMwCltr.  St.  J.  ft  C.  A  B.Od.  v. 
Slmpsoo.  SB  KaifL  SI&,  4S  ABB.  Bep^  UM;  OalM 
StateaHxp.  Cb.  t.  Btovkuu,  M  Ohio  St.  IMt  BbdK 
v.BTaiM,UBMt,M 
UL.B.  A. 


And  s  stipulation  llmMnff  tha  amount  ctf  llaMI- 
tCy  dM  not  prcrent  rocorery  for  Uie  fall  rmtue  In 
ease  of  loaa  by  nefflt(renoe  wlien  -the  alripper  r>> 
Xuwd  to  state  the  ralue,  altlMuth  a  Mrg«r  obarg* 
lipoid  have  been  made  If  to  had  siatea  IL  Oao* 
ovarv.  Pa(dlleBxp.Oo.40lfo.App.  n. 

That  a  fair  bona  Me  valuation  of  goods  na  a 
basis  for  the  chances  of  a  oarrter  to  Undlng  on  tha 
abli^er  to  deoMed  tn  many  cases  aM  no  oase  to  tbo 
MHMrary  has  been  ftMod.  Newbmiter  v.  Howard 
ftOo^Bxp.  •  niUa.  174:  South  ft  N.  Alaban  R. 
O0.T.  Henlein.6eA]a.lOS,B8Ani.  Bep-SrS;  Donctn 
V.  Amerloan  Bxp.  Co.  (S.  H.)  9  L.  R.  A.  468;  Louls- 
rille  ft  N.  R.  Co.  V.  Oden.  00  Ala.  88;  HUl  v.  Bos- 
ton.  B.  T.  ft  W.  K.  CO.  «  New  Bnv.  Bop.  810. 144 
Haas. Harvey  v.  Terre  Bante  ft  I.  B.  GO.  74  Ho. 
6U:  Graves  v.  take  Shore  Ik  M.  &  B.  Go.  1ST  Mais. 
aLIUAm.  Sep.  »t 

A  consideration  such  as  a  reduolion  of  rates  or 
some  other  advantage  Or  tieoeQt  Is  neoeaaary  to 
support  a  special  agreement  Itmlttnv  the  anwoirt 
of  liabflity  In  case  of  nesllgenoe.  Doan  St. 
Louis.  K.  ft  N.  W.  B.  Co.  as  MO.  App.  KM;  Adams 
Bxp.  Co.  T.  Harrb,  UO  Ind.  78:  McPadden  t.  Mto- 
boutI  Pac.  B.O0. 10  West.  Bep-SK,  tSMo.  MK. 

An  arbttraiy  valtiatfon  put  npon  gooih  tte 
carrier  wltbnot  any  reqneat  or  any  vahmbto  oon- 
sfderaHon  wlD  not  be  Mndtnir  on  tin  dripper. 
Roeenfeld  t.  Peoria,  D.  ft  &  B.  OOi  1  West  Bep. 
UO,  H»  f nd.  Ut  t8  Am.  Bep.  Ml 

IfceremuatnotbeaBnoreasoDabledigereaoebe- 
Iweeo  tbe  ohargea  made  witft  aBdwBlKMit  ttoUaal- 
tadoootllabiUty.  Hatrisoa  T.  SODdoo,  a  ft  8.  C 
B.OiktBest*a  m 


Digitized  by 


Google 


Baliav  v.  Eaiile, 


4d6 


[ants'  coDtiict  receipt  blanks,  at  the  top  of 
I  pa^oT  wUch  wasi»ioted  what  purporte 
e  a  mutwd  agreement  between  tbe  ahipper 
tbecommon  cairler,  which  agreement.  In 
ir  as  it  is  material  f«r  our  present  consider- 
Q,  prorfdes  that  tbe  defendaotB  "are  not  to 
ela  liable  or  responsible  for  any  Iom  at 
lage  to  said  property  .  .  .  nnlesi  in 
7  raae  the  same  tw  proved  to  have  occurred 
n  the  fraud  or  gross  oegHgeoce  ot  safd  ez- 
s  company,  or  their  servants;  nor  In  any 
It  shall  the  holder  hereof  demand  beyond 
sum  of  $50,  at  which  the  article  forwarded 
treby  valued,  unless  otherwise  herein  ex- 
sed  or  unless  especially  insured  by  them 
80  specified  In  (bta  receipt,  wbtdi  insur- 
!  shall  eoBstltate  the  limit  of  the  Ual^lty  of 
le  &  Frew's  Espress."  One  of  these  blanks 
plaintiff  flllsd  oat  for  tbe  addressed  pack- 
in  qoestion,  hut  gave  no  value  thereof,  al- 
igh  there  was  a  blank  column  in  said  re- 
t  marked  "value."  This  receipt  waseigned 
the  defendants'  agent  when  the  pbintlff 
» tbe  package- to  the  sgent.  -  The  defend- 
hnd  no  knowledge  of  tbe  contents  orvalue 
aid  package  except  ss  stated  in  said  re- 
t  at  tbe  time  of  Its  delivery  to  them,  nor 
they  m&ke  any  Inquiry  of  tbe  plaintiff  con- 
iiog  the  same.  This  packsge  was  lost  hy 
negligence  of  tbe  defendants'  servant  be- 
lt reached  tbeir  ofBce,  and  said  defendants 
it  their  liability  therefor  under  said  agree- 
<t,  andcffferto  pay  the  said  smn  of  $60, 
eh,  they  contend,  is  the  limit  of  their  liabil- 
The  plaintiff  tratifles  that  bis  reason  for 
ginng  any  value  to  the  package  was  be- 
le  the  exprpMaje  was  to  be  paid  by  the  con- 
ee.  The  defendants,  on  the  other  band, 
fy  that .  the  reissoDs  given  them  by  the 
alHf  for  DOt'glvjog  any  value  to  (be  pack- 


age in  said  receipt  were  that  It  cost  more 
mcmey,  and  Uiat  the  constgnee  bad  pTeviouely 
complained  of  tbe  charges  of  expressage  Id 
casea  whoe  tbe  valnes  bad  been  given,  a&d 
that  he  adopted  thla  mode  to  Kaaen  ssttl 
chargieB. 

We  think  It  is  very  evident  that  the  purpose 
of  the  plaintiff  ia  not  giving  any  value  to  the 
package  wa>  to  save,  dtberto  blmselfortothe 
oonsfgoee.  and  It  matters  not  which,  the  addi- 
tional expressaee  wblcb  would  have  been 
charged  by  tbe  defendants  ff  the  real  TShiehsd 
been  given;  for  It  must  be  presumed  from  the 
terms  of  tbe  receipt  that,  as  the  defendants  as- 
sume a  liability  only  to  tbe  extent  of  the  valu- 
ation therein  named,  tbe  rate  of  espresrage  is 
graduated  by  said  vahutlon.  Under  tbis  state 
of  facts  the  plsintllTs  final  contention,  which 
logically  should  he  the  first,  and  hence  we  win 
consider  it  first,  is  that  theexpress  assent  of  tbe 
owner  of  the  iroods  to  tbe  restrictions  of  the 
carrier's  liability  mast  be  found  to  give  effect 
to  It  hi  any  case.  Wt  think  the  dedded  pr»- 
ponderance  of  ttie  authorities  is  to  the  con- 
trary; and  that  the  well  settled  rule  now  h  that 
in  the  alisence  of  fraud,  concealment,  or  im- 
proper practice  ihe  legal  presumption  Is  that 
stipulations  limiting  the  common-law  liability 
of  common  carriers  contained  in  a  receipt 
given  by  them  for  freight  were  knotto  and  as- 
sented to  bv  the  party  receiving  It.  ^ger  t. 
Dintmore,  51  N.  T.  166,  10  Am.  Rep.  575; 
Stegrgv.  Liverpool.  N.  T.  dP.  8.  8.  Oo.  OTN.  Y. 
1,  15  Am.  Rep.  453;  Barria  v.  Qrtat  Wf^ftn 
R.  Co.  h.  R  I  Q.  B.  DIv.  S15:  Oermania  F. 
ln$.  Ch.  V.  Memphis  A  C.  R.  Oo.  72  N.  Y.  90, 
88  Am.  Rep.  1 18;  Quimby  v.  Boston  A  M,  H. 
Oo.  ISO  Mass,  865,  6  R.  A.  m.  Burke  r. 
asulh-Battem.  R.  Ch.  h.  R.  5  C.  P.  DIv.  1: 
Haghee  r.  OamiUn  4  A.  R.  TVanip.  Cb.  45  N. 


Imttation  of  tbe  reooTerrto  theatnount  of  the 
Ice  or  declared  value  of  tbe  ffoods  to  reasonable 
m»y  be  enfAnwd  altbougti  the  Hmb  was  oo- 
iDcd  bp  BeffttgcDoe.  Lytltaa  Hooareb,  tt 
Bep.Mi  lMBadJI,18Ved.Hei>.4K 
t  an  atbttnurUadtatlon  of  tbe  smotuit  ot  Ua^ 
T  whlob  la  not  mode  with  raferenoe  to  tite  aoC- 
olue  o£  tbe  property-  isaot  valid  in  case  Qf  tbe 
by  the  earrier's  oeitlitfenoe.  Sfoultoo  v.  St. 
.U.&TA.  U.  Co.  31  Minn. 8ft, 47 Am. Bep.  T81: 
gia  Pac.  H.  Co.  v.  Bughart,  WAla.  %  Levy 
utbem  Exp.  Co.  4  S.  C.  S31. 
d  a  general  proriston  lUnftini^  the  amount  ot 
tftr  will  not  appiT  in  case  Ol  tbe  neffllffence  of 
arrler  where  tlie  amount  Is  not  flxed  wttb  ref- 
■e  to  tlM  value  of  tbe  property.  Adams  Kzpb 
'.  Stettaneaa,  U  lit  IM,  U  Am.  ltap.  'n:  Ala. 
I  e.  8t  R.Of>.  V.  Utttot  n  Ala.611i  IfobUeAO. 
V.  Hof^doa.  il  Ala.  Ota  OmdorS  v.  Adams 

Co.  8  Bush.  IM,  U  Am.  Deo.  207;  Klrby  v. 
OS  Sxp.  Co.  t  Ho.  Appu  869, 
t  a  value  voluDtarOy  lUedby  the  shipper  with 
ir  to  obtain  a  low  rate  of  freight  without  tbe 
er*s  knowledge  that  tbe  property  was  of 
er  value  will  be  binding  where  tbe  contract 
■  tbe  recovery  to  tbe  sum  agreed  upon.  Har- 

.Ttot»Iteat»*L  B.  Co.  74  Mo.  Bosen- 
r.PMna.l>.*B;B.OKlWast.  Kepu  UO.  H8 

I  general  llmttatton  e<  thaamoantof  UabUlty 
8  tbe  nUae  of  the  goods  la  stated  is  vaUd 
B  tbe  shipper  undertakes-  to  send  artlolea  «f 
I  greater  value  without  ootloe  to  tbe  carrier, 
ahelmer  v.  tTolted  States  tatp.  ,Co.  W  UL  O; 
i.Bep,MSi  Bretimev.  Adams  Kzp.  Cb.S9lfd. 
.R.A. 


seS:  Ifogntn  V.  IHnsmore,  ttH.  T.n,nAm.  Repb 

4«.  ■ 

And  a  carrier  may  oontraot  tor  exemption  from 
UbbOfty  forfrelirbtbeyonda  sttptilated  sum  unlen 
lla  -just  Md  true  VBlue  to  stated.  Boorman  r. 
American  Bxp.  Go.  a  Wis.  154. 

Owetal  worda  limiting  the  amount  of  UabiUty 
will  not  extend  to  losses  ocoasiooed  by  oegligeaoe. 
Such  a  UnritatiOD  as  to  neglteeaoe  fiust  be  olcMr 
and  ezpltolL  Black  v.  Qoodrloh  Transp,  Co.  M 
Wis.  819, 4Z  Am.  Bep.  718;  Westoott  v.  Fsm,  U  V. 
T.  6«2,UAa).  Bep.800i 

A  llmltatiOD  of  amount  ot  liability  b  valid  also 
In  respect  to  baggage  where  eirtm  Compensation 
to  required  for  greater  value.  NewTork  Oent.A 
H.  K.  B.  Co.  V.  FnUoir.lODTr.  S.2L  aBChed.ni; 
SopkltM  V.  Westoott, «  Blatebf.  «4. 

LI  mltltMr  tbe  amount  of  reoo  veiy  for  wearing  ap> 
parel  to  flOO  In  eoss  oC  the  loss  <tf  baggage  Is  m- 
vaUd  under  Iowa  Code.  H  laus,  USt.  Davis  v.  Ght> 
cago,  B.  I.  &  F.  B.  Co.  (Iowa)  June  1. 1891. 

A  ooQtract  limiting  the  liaUllty  of  a  carrier  to 
an  amomit  less  than  the  actuaf  value  of  tbe  prop- 
erty carried  Is  invalid  when  a  statute  prohibits 
contracts  exempting  a  carrier  from  the  liability 
wUoti  would  exist  without  a  contract.  Bart  v. 
CMcago  »  y.  W.  B.  Oo.  W  Iowa.  488. 

idtnftsrtioB  of  a  aarriei*B  uauill^  for  goods  lost 
In  transportation  to  the  value  a«  the  plaoa  (tf  aU»i> 
SMOt  to  Invalid  under  Che  Texas  statute.  Qulf.O. 
AB.P.B.OO.V.  Booton  iTejc  App.)lUrcb  18,080; 
Ikylor,  B.  *  U.  K.  Oow  V.  Montgomery  (Tex.  ApfiJ 
April  as.  UBl:  Taylor,  a  Jb  fl.  K.  Od.  V.  Bablett 
(llex.AppJADriiaLUM.  B.A.B., 
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T.  614.  6  Am.  Bep.  124:  Oraeev.  Adama,  100 
Mass.  fiOS,  1  Am.  Bep.  ISI,  97  Am.  Dec.  117; 
Monitor  Mut.  K  Int.  Co.  v.  Bnffvm,  llSMaas. 
34S:  BiU  T.  ayraoute,  B.  A  T,  R.  Co.lZ 
T.  861,  20  Am.  Rep.  1S8. 
For  a  full  discussioD  of  ifae  contrarr  doc- 
trine, see  SoUi$ter  t.  Ifoulen^  19  Wend.  884, 
Si  Am.  Dec.  456,  aod  cases  ated.  lo  tbecaae 
at  bar  a  printed  /<ie  aimile  of  the  receipt  iu 
quesUoD  is  before  us,  which  shons  that  the 
terms  aod  condilions  udod  which  the  defead- 
aots  received  the  goods  id  question  must  bare 
beeu  well  known  to  the  plaintiff.  And  more 
cspeciallj  is  this  to  be  taben  for  granted  from 
the  fact  that  a  book  of  the  defendants,  filled 
wilh  receipt  Uanks  identical  with  this,  was  in 
the  plaintiff's  jnosseMioD,  aod  in  almost  daily 
use  by  him.  From  an  ezaminatioo  of  said/a< 
timile  it  is  evident  that  there  was  not  only  oo 
attempt  to  conceal  the  terms  and  coodltioos  of 
the  bailmeutoD  the  part  of  the  defendants,  but, 
on  the  other  hand,  ihat  it  had  been  their  pur- 
pose to  make  the  same  specially  prominent  and 
Doticeable.   It  is  all  printed  oo  one  side  of  the 

S.per,  aod  at  the  top  thereof.  It  is  headed  by 
e  caution,  printed  in  bold  type,  "Read  the 
Conditions  of  this  Receipt,"  ana  all  the  print- 
ed matter  precedes  the  signature  of  the  agent 
of  the  defendants.  We  tnink,  therefore,  that 
the  receipt  in  question  ought  to  be  regarded  as 
haTing  recelTed  the  assent  of  the  plaintilt,  and 
aa  being,  as  its  language  purports,  the  mutual 
agreement  of  the  pariieB  touching  the  package 
in  Question. 

Havingfound,  then,  that  tbvn  was  an  axree- 
ment  between  the  partiea  as  to  the  limit  of  the 
defeodanttf  llabtmy  In  case  of  loss,  we  oome 
to  the  main  question  in  the  case,  viz.,  wassaid 
agreement  valid  and  binding  upon  the  parties 
thereto?  or,  lo  state  the  question  more  broad- 
ly,To  what  extent  Is  a  common  carrier  enliiled 
to  contract  in  limitation  of  bis  common- law 
liability  t  This  is  a  question,  in  so  far  as  it  ap- 
plies to  carriers  by  land,  upon  which  there  has 
Men  great  contrariety  of  opinion  in  different 
ooorta,  the  earlier  cases  holding  that  it  was 
against  public  policy,  and  hence  impossible, 
for  common  carriers  to  guard  themselves  by 
any  stipulations  whatever  against  Mability  from 
loss  arising  from  any  other  cause  than  the  act 
of  Ood  or  the  public  etiemy.  This  question  is 
discussed  in  Edwards  on  Bailments,  (section 
5S8,  and  casea  cited  in  note  S.)  while  the  later 
cases  have  materially  modified  this  rule  in  the 
carrier's  favor,  and  permitted  him  not  only  to 
contract  so  aa  to  change  the  extent  of  bis  lia- 
bility as  fixed  by  the  common  law,  but  suoh 
contracts,  when  made  with  his  emplOTer,  be- 
came almost  mtirely  the  measure  (H  hia  re- 
spoDsiUlttT.  "And  this  custom,"  says  Hutch- 
inson on  (^rrlera,  (g  U%)  "has  become  so  nni 
versal  io  -transactions  with  carriers  that  his 
liabilitT  may  now  be  said  to  depend  almost  ex- 
clusively upon  contract.  lie  slill  stands,  how- 
ever, lo  the  relation  of  common  carrier  to  the 
goods  Intrusted  to.,  him,  notwithrtanding  his 
contract^  faowevo'  much  It  qwy  lessen  his  oom- 
non-law  liability,  and  be  cannot,  even  by  the 
moat  express  ceatract,  devest  Ums^of  that 
cbsntctpr,  sad  change  ft  to  thai  of  a  latre  prl- 
vHte  carrier  or  onHnair  balltft"  JJttuWwnT. 
Grahnm,  3  OWo  W.  tSi,  140;  Ntv  Tork  Gent. 
It  O.-.  r.  Zoekwood,  84  U.  B.  17  Watt.  857. 21 1. 

]4L.aA. 


ed.  607:  Bfoper  v.  llVfb.  Farjfo  <£  O?.  37  Cil 
11,  85  Am.  Dec  311;  ChriMenmn  t.  .<4iMr*M» 
Exp.  Co.  15  MioD.  270  (Oil.  208).  3  Am.  Rea 
123;  Bank  ofRentuekyy.  Adam»  Exu.  CoM 
U.  S.  174.  100.  38  L.  ed.  874.  875; 
T.  Mam  Sip.  Oo.  S  Ma  App.  840.  Bat 
aee  Amerimn  Etp.  Oo.  t.  Sauda,  56  Pa. 
140;  Oregan  v.  AdamBep.  Co.  114       S28.  B 
Cent.  Rep.  308,  60  Am.  Rep.  3G0.  Wiiboot 
attempting  a  review  of  the  cooflictio^  authori 
ties  upon  the  question  before  us,  which  would 
answer  no  useful  purpose  here,  we  will  only 
say  that  upon  an  examtoatioo  thereof  we  have 
come  to  Uie  conclusion  that  the  decided  wdgtat 
(rf  the  antbwilies.  as  wdl  aa  the  belter  reason, 
favors  tlie  rule  thai  aonnmon  carrier  may.  to 
a  great  extent  at  least,  ccmtract  in  limitation  U 
his  common-hiw  liability,  "provided," aastated 
in  Southern  Exp.  Oo.  v.  GaUyxU,  88  U.  S.  31 
Wall.  264, 33 L.  ed.  556,  "the bmitation besut^ 
as  the  law  can  reoogniae  as  reaaonable  aod&ot 
ioconBistnt  with  aoond  pvUlo  polM^."  1%r 
shipper  and  the  oommoa  currier  are  thna  a»- 
thonzed  lo  enter  Into  an  expreas  agreanei^ 
witbio  certain  limits,  as  to  the  terms  upoo 
which  the  latter  will  transport  and  convey  for 
the  former  a  certain  article  of  personal  pn^ 
erty  of  an  aneed  value  to  a  deaignated  place 
foran  agrera  price.  We  Adl  lo  aee  that  the 
recoflrniuon  of  the  validity  of  anch  an  agree- 
meat  Is  vi<dattT0  of  any  sound  rule  of  pubtte 
policy.  Indeed,  It  aeona  to  oa  that  pabBe 
policy  requires  the  upholding  of  aoch  aa  axree- 
ment  aa  tending  to  the  honest  diacloeure  of 
value  on  the  part  of  t]ie  abipper,  and  the  exv- 
etae  of  that  degree  of  dO^aice  tn  the  pari  of 
the  carrier  vbidi  Is  coauneniorate  nith  tiw 
value  of  the  partioular  article  oooviiyed.  and 
the  price  pau  for  such  oonveyaoce.   To  flliia- 
trale.   A.  has  a  box  of  tinware  of  the  value  of 
five  dollars,  wbich  he  vrlshes  to  send  to  Boston 
by  B.,  a  common  carrier.   The  box  la  driiv- 
ered  to  B.  under  an  agreement  similar  to  the 
one  before  ua,  no  information  being  given  as 
to  tbe  conlMts  of  mSA  box.  Whtf  b  the  de- 
force of  care  wUdi  B.  la  expected  to  exercise  in 
the  transportation  of  thb  box?  Manifestly 
that  degree  of  cam  which  ia  commwsurate 
with  a  box  whose  value  does  not  exceed  that 
atipnlatcd  in  the  contract,  to  wit,  $60.  B's 
maximum  liability  in  case  of  loss  being  known 
to  him  beforehand,  he  will  naturally  exercise- 
such  a  degree  of  care  aa  would  ordinarily  in- 
sure the  safe  delivery  at  its  destination  of  an 
article  of  this  value.   Moreover,  he  is  only 
paid  for  assuming  a  risk  to  the  extent  of  $50, 
and  he  has  graduated  his  charge  for  car- 
riage accordingly.   Such  an  agreement  cer- 
tainly atrikea  one  aa  Mainentlr  fiair  and  rea- 
sraaUe.  Neither  party  is  deonved  or  mbAed 
thereby.   The  shipper  on  the  one  hand  Is  In- 
sured of  the  safe  delivery  of  his  goods  at  tbor 
destination,  or  their  value  in  money,  in  case  of 
loss,  and  the  carrier,  on  the  other  hand,  pro 
portions  his  care  to  the  liabUl^  which  he  has 
asaumed.  Both  partiea  thna  act  uwkntand- 
ingty  and  loteH)gentfy.   nore  la  Htilt  oppor- 
tunity for  fraud  on  the  part  of  the  ah^per,  and 
none  fat  owrcbargt  on  the  oart  of  the  carrier. 
To  illusirate  aftaiu!   A.  wlsnea  to  send  a  box 
Af  diamonds,  valued  at  ^100,  toBtratoo,  Mass., 
and  employs  B..  a  ccnomon  carrier,  to  tranr- 
PQTt  the  aame  msao^  under  an  eqfiresa  ag>-ec- 
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meat  mUA  stlpnlales,  among  ottier  tWnm, 
tbat  Ibe  vttae  tberrof  Is  $00,  the-  cbar^  ror 
«xpreFSfige  * being  bdsed  fipon' that  vnluatfod.' 
Ab  io  the  former  cnse,  B,  sH  ^iimef",  and  ba^the 
rtgbt  'to  assume,  tbat  the  vahteof  tMs  packagi* 
doe«  not  eiCeed  Ibe  sum  of  fSO,  and  be  tbere- 
fore  proportions  bis  care  accordlnflf.'  Tbe 

eackage  la  lost  by  B.,  whereupon  A.  seeks  to 
old  him  liable  for  the  actual  value  of  said 
package,  wfafch  was  mhny  thnes  lareer  than 
that  agreed  upon.  B.  was  pnly  pala  for  Ibe 
care  and  transportatton  of  a  {McVage  of  the 
value  of  $50,  and  the  degree  of  care  which  be 
used  was  atrflSclent  for  a  transaclton  of  that 
aort,  while  H  was  quite  Insuffldent  for  a  trsns- 
AdwB  of  tbe  sort  which  he  was  indnced  by 
miarepreseDtation  on  the  part  of  A.  to  under* 
take.  Had  be  been  apprised  of  the  acinal 
value  of  thia  package,  be  would  have  exercised 
that  durree  of  care  which  was  commeDsurate 
therewith,  and  would  afso  have  graduated  bfs 
cbarRe  accordingly.  To  allow  A.  to  repudiate 
bia  contract  with  B.  in  case  of  loss,  and  bold 
tbe  latlar  to  bis  atrict  comnon-law  UaMHty, 
under  tbe  ctreamstaiices.  la  little  leaa  than  to 
permit  him  to  perpetrate  a  fNnd  under  tkt 
guine  of  eofordog  a  li^l  right. 

If  thia  Uluatranoo  fairly  represents  the  case 
at  bar,  and  It  seems  to  us  that  It  doee.  itahows 
(be  ooreaeonaUeneflB  and  iDjustice  of  the  rule 
of  HaUU^  contended  for  by  the  plaintUr.  But 
the  main  oootentlon  of  the  plaintiff  is  tbat  an 
expresB  oonnmy  cannot  limit  its  liability  for 
loss  of  goooR  occasioned  by  its  own  neglf- 
gence,  and  in  support  Ibereof  he  cites  tbe  fol- 
lowiog  cases,  viz.:  Grogan  v.  Adams  Exp. 
Oo.  114  Pa.  S38,  5  Cent.  Hep.  208;  Brown  v. 
Adam*  Btp.  Qt.  15  W.  Va.  812;  Matlin  v. 
BoUinum  *  0.  R.  Q>.  14  W.  Va.  180, 191,  86 
Am.  Rep.  748;  Newborn  t.  Juai,  3  Car.  &  F. 
79;  JVew  Jersey  Steam  2fav.  Co.  v.  Merchants 
Bank  o/Bdtton.  47  V.  8.  8  How.  844,  13  L.  ed. 
485;  Snider  V.  Adam*  Skp.Co.  68 Mo.  876,  888; 
Union  Exp.  Co.  y.  Graham.  38  Ohio  St.  506, 
568;  MieJtigan  Cent.  R  Co.  v.  UaU.  6  Mich. 
348;  Wettem  Trantp.  Co.  t.  Newhall,  34  III. 
466,  76  Am.  Dec.  760;  Graham  v.  Datii,  4 
Ohio  St.  863,  63  Am.  Dec  285;  Muter  r. 
American  Eip.  Co.  I  Fed.  Rep.  883;  Southern 
&p.  Go.  V.  Seide,  67  Miss.  600. 

These  ca sea  undoul>ted]y  sustain  tbe  position 
of  the  plaintiff  Id  this  reapect.  and  we  are  not 
only  not  disposed  to  question  tbeir  authority 
VBon  this  poini,  but  to  uree  enilrdy  there- 
with. Ve  do  not  tbink  tSa(  It  Is  competent 
for  a  common  carrier  to  attpalate  for  exemption 
ftom  loaa  occasioned  by  bis  own  negligence 
or  tbat  of  bts  servants.  Such  an  exemption 
Is  not  joKt  and  reasonable  In  the  eye  of  tbe  law. 
Nor  is  it  necessary  for  ua  to  so  hold  in  order 
to  BUBtain  tbe  contract  under  oondderation; 
for,  as  stated  by  Bbtcbrord,  J.,  in  Btrt  v. 
AnnayfnMMi  B.  Co.,  113 U.  8.  881,  840,  28  L. 
ed.717.  73),  "The  limitation  as  to  value  has 
no  tendency  to  exempt  from  liability  for  neg- 
Itftence.  It-doea  not  induce  want  of  care.  It 
esacts  from  the  carrleis  tbe  measure  of  care 
line  to  the  value  agreed  on.  The  carrier  it 
bound  to  respond  in  that  value  for  any  negli- 
fleaoe.  Tbe  compensation  fur  carriage  is 
based  oa  that  value.  The  diinper  is  estopped 
from  saybig  that  tbe  value  la  greater,  Tbe 
articles  have  no  greater  value  for  the  purposes 
UUR.  A 


of  tbe  contract  of  transptHlaHoa'  between  tho 
parties  to  that  contract.  Hie  carrier  must  re^ 
spood  for  negligeDce  up  to'  that  value.  It  Ifr 
juBt  and  reasonable  that  such  a  contract  fairly 
entered  inio,  and  Where  there  fe  no  deceit 
practiced  on  the  shipper  should  be  upheld. 
There  is  no  violation  of  pabKc  policy.  On 
ttie  contrary,  it  would  be  unjust  and  untn- 
sonable,  and  would  be  repugnant  to  ihesonnd- 
eat  principles  of  fair  dealing,  aod  of  the  free- 
dom of  contracting,  and  thus  in  conflict  with 
public  policy,  if  a  shipper  should  be  allowed 
to  reap  the  benefit  of  tbe  contract  if  there  is 
no  loss,  and  to  repudiate  ft  In  case  df  loaa." 
The  case  from  wbicb  we  have  thus  quoted  was 
one  in  which  tbe  loss  happened  from  the  neg- 
ligence of  the  defendant.  The  court  bad  pre- 
Tiously  dectajvd  in  the  same  case  (page  888) 
tbat  'it  is  the  law  of  this  court  tbat  a  common 
carrier  may  by  special  contract  Ifmit  his  com- 
mon-law  Habtllty;  but  be  cannot  stipulate  for 
exemption  from  the  consequences  of  his  own 
negligence,  or  tbat  of  bis  servants,"  thus 
ezpreasly  afBrmlng  tbe  doctrine  prevlpusly 
laid  down  Iff  tbatleanwd  court  In  Ifev  Jermg 
Steam  Jftn.  Co.  v..  MervhtuUe  Bank  of  Botton, 
47  IT.  8.  6  How.  844,  13  L.  ed.  465;  York 
Mfg.  Oo.  V.  mnoia  Cent.  R.  Op.  70  U.  8.  8 
WaU.  107,  18  L.  ed.  170;  New  York  Cent'  B. 
Oo.  V.  I^oekVooO.  64  U.  S.  17  WaU.  867,  31  L. 
ed.  6S7:  Southern  fSrv.  Oo.  v.  Caldwell,  88  U. 
S.  SI  Van.  384,  33  L.  ed.  556;  Ogdensburgh 
AL.C.R  Go.  V.  Pratt,  89  U.  8.  23  WaH.  !!», 
33  L.  ed.  837;  Bank  ^Kentucky  v.  Ada^ 
Exp.  Co.  93  V.  8.  174,  38  L.  ed.  873;  Grand 
Trunk  R.  Go.  y.  Steeent,  95  U.  8.  655,  34  U 
ed.  685. 

But  although  the  loss  did  occur  from  Uie 
negligence  ofthe  defendant,  tbe  court  upb^d 
tbe  agreement  aa  to  the  value  of  the  property 
on  the  ground,  as  forcibly  slated  in  tbe  opin- 
ion, that  Iboe  is  no  justice  In  allowing  the 
shipper  to  be  paid  a  laree  value  for  an  article 
which  be  has  induced  the  carrier  to  take  at  a 
low  rate  of  fr^'V^l't  on  tbe  imsLTlioii  and  agree- 
ment that  its  value  is  it  les^  sum  than  that 
claimed  after  a  loss.  It  Is  lust  to  hold  the 
shipper  to  bis  agreement,  fairly  made,  as  tfi 
value,  even  whore  the  loss  or  injiiry  ha.'?  oc^ 
curred  tbrougli  tbt-  nei;li.c;ciico  of  tlie  carrier. 
The  effect  of  the  iiLTecmont  is  Id  clicapen  the 
freight  and  secure  tlio  carriani',  if  Ibcre  Is  no 
lOBS;  and  the  effect  of  disrcgurdiug  tbe  agree: 
ment,  aftera  teas,  la  to  expose  the  carrier  to  A 
greater  risk  tbu  the  parties  Intended  he  should 
assume.  "The  aKieement  as  to  vnluc.  in  this 
case,  standa  as  if  tbe  carrier  had  tisked  tbe 
value  of  tbe  borse»,  and  bad  been  told  by  tbe 
plaintiff  tbe  sum  iu»crled  in  tbe  contract " 
The  rule  laid  down  in  Gmgan  v.  Adams  Bxp. 
Co.,  114  Pa.  SS8, 5  Oe«t.Rep.  398, 60  Am.  Rek 
860,  a  case  much  relied  on  by  tbe  plaintiff, 
tbat  "an  express  cotnpany  cannot  by  special 
contract  or  special  acceptance  limit  its  Ita- 
btlity  for  loaa  of  goods,  resulting  from  the 
negligence  of  tbe  company  or  its  servantu,"  Is 
not  in  conflict  with  the  case  just  quoted  from 
upon  this  point,  and,  with  all  due  respect  to 
tbe  learned  coort  which  rendered  tbUdecision, 
we  tbink  (hat  it  misapprebeaded  tbe  decision 
in  Bart  T,  Raiiroad  Co.,  ntpra,  in  declaring 
that  tbat  case  bad  decided  tbat  a  common 
carrier  coaM  HmM  its  ItabHKy  even  as  against 
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its  owD  Degligeoce.  The  real  distiDcUon  be- 
tween tbese  two  cases,  as  it  seems  to  lu,  is  oot 
Id  the  rule  adopted  by  each,  but  in  the  appli- 
catioD  thereof.  Id  the  Orogan  Que  the  court 
bolds  tbat  aa  agreemeot  as  to  value  in  case  of 
low  by  DcgUgence  is  not  binding  on  the  par- 
ties, on  the  ground,  aa  mi  uodmiand  tbe  de- 
ciaioo,  that  to  bold  tbe  contrary  wuuld  be  to 
iipbold  tbe  carrier  ia  stipulating  against  his 
owu  oegligeuce,  although  it  holds  at  the  same 
time  that  an  agreement  as  to  value  "would  be 
a  protectioD  against  liability  beyond  tbat 
■mount  eaoept  for  ncwjlgenoe."  Id  this  re- 
spect the  court  followea  the  case  of  AmericM 
Sep.  Co.  V.  Sand9,66  Pa.  140,  and  Famham 
T.  Camden  d  A.  R.  Co,  Id.  iR;  tbat  is  to  say, 
these  cases  bold  that  an  agreement  as  to  value 
In  case  of  loss  is  valid  and  binding,  excepting 
only  where  the  loss  is  occasioned  by  tbe  negli- 
geuoe  ot  the  oommcui  carrio*  or  his  servant; 
vhile  In  tbe  Bari  Coae,  before  referted-to,  tbe 
court  holds  that  lbs  agreement  as  to  value  is 


also  valid  and  binding  where  tbe  loss  is  occa- 
sioned by  tbe  negUgeoce  of  tlie  oommoB  car- 
rier.  •ocf tbat  so  to  bciA  "has  noteBdencTto 
exempt  from  liability  for  oegligeuce  "  Tbe 
reasonine  in  the  last-named  case  is  oogent  tod 
convindng,  and  we  are  diapoaed  to  ao^  tte 
same  in  preference  to  the  autboriUas  which 
bold  to  the  contraiy.  Bee  also  Oppe^Atiaur  r. 
United  Statu  Exp.  a>.  88  UL-  63.  U  Am,  Hep. 
596;  KaUtaan  v.  UhiUd  Statm  Sip.  Of.  S 
Kan.  205;  Brehma  v.  Adams  JBrp.  Co.  3S  Hd. 
838:  SniiUr  v..  Adam*  Btp.  Gf.  Uo.  9tti 
Lngv.  Soutkir^  Stp.  Q>.  4  a  C.  984;  Boar- 
man  v.  American  £».  Q>.  21  Wis.  lAi, 

We  therefore  decide  tbat  it  wm  oompetant 
for  tbe  parties  to  agr«e  as  to  Lho  value  of  thfr 
package  in  question  in  caae  at  loss  bf  oegU- 
gence.  and  tbat,  having  thus  agreed  they  ara 
bound  thereby. 

Judj^nt  mtut  t/tavfim  bt  entemt  forfht 
plainPifffor  tiu  9tm  ^t6(K 
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6TATB  OF  GEORGIA. 
(  ,..ba.  ,) 

*1.  Trmd»  flztarss.  In  tlie  8tal«  of 
Oeonria  leased  the  Western  A  Atlimtlc  Railrcad, 
belDS  ti>e  propertj  ot  the  State*  to  a  oertatD  les- 
see known  as  tbe  Western  *  Atlantic  BaUroad 
Conipaor  for  tbe  period  of  twenty  reara.  Tbo 
Act  provldioK  foe  tbe  leose  required  the  lessee  to 
return  the  ro&l  in  "as  good  condltlnn*'  as  wben  it 
'wo9  reoelved,  HeU,thatfittbecxp1tiittnn  of  the 
lease  tbe  leeeee  wa«  not  entltJed.  iind«r  tbe  rule 
of  trade  llxtaree  as  tietween  landlord  and  teneat. 
t6  remove  new  aide  tracks  aiid  ereotfaas  of  varl- 
owsorta  which  tbe  taasee  bed  built  apoa  tbe 
line  of  tbe  road,  oor  tp  remove  aleel  raita  and 
otlw  Improved  applianoca  whiob  the  lauee  bad 
put  upon  the  road,  and  substitute  rails  and  ap- 
pllHtoea  similar  In  cbaracter  to  thoae  in  use  in 

8.  Public  obU^tlona  or  railroad  com- 
pnulna  public  obltinttlons  reetinir  upon 
tbe  Ifwee  as  a  common  carrier  of  freight  and 
pasBengCts  are  Inoonnlstent  with  thn exercise  of 
such  right  of  removal  and  substitution. 

3<  T«mtm  of  removablUty  of  fixtures. 
The  Intention  of  tbe  partlee  in  the  aonezacion  of 
flzfurea  to  tbe  leased  property,  the  Injury  to  tbe 
lBtt4Y  wblcb  would  reyult  from  the  removal,  the 
slmflanty  in  tbe  cbamcter  of  the  anoexatlonn  to 
the  TV  prtnetptOifi,  and  the  i<MnllufBi  with  wbtcb 
tbey  antte  with  It,  (Haouand  as  tests  of  tbe  re- 
mOvabUtty  of  tiwle  flxturea. 

4.  TunsMbetiwaa  lo— waadto— e»> 
nie  ooattnet  beins  sileilt«  the  leasDr  is  Halrie  Am- 
taxes  impoaed  upon  the  . leased  property  inaa- 
other  St^^ps,  olthough  at  the  tinw  of  tbe  Iwsse 
suebotlter  StaUi  did  not  tax  such  prop^y ;  bat 
where  tbe  Iteeec  for  aiue.yean  after  Out  Imposl- 
tloD  ot  such  tix,  and  under  a  system  of  tuxi- 

'*IIMMiMleH^Hnx,CbnihfM(iiMr. 


tien  whiok  mpilMd  a  returm  to  be  toads  V  tb» 
leasee,  paU  the  taaca  vttbou*  daoMdiav  nins- 
tnirasoeot  or  deductiac  tram  the  raWUtSuah 
paymenis  muat  bedeemsd  voluotary  as  bejwwsa 
the  lessor  and  leasee  an^  cannot  be  lecovereA 
beck. 

Stetnto*  permittlugt  mai»»  nipiliMt 

State.  Bucb  statutes  must  be  stricuy  con- 
strued. Party  Buing  thereunder  must  coaiplr 
strictly  with  terms  of  Act, 
8,  Public  liiatoi7  of  leiplalation.  The  bie- 
toryofthe  timed  when  an  Aot  ^as  passeil  may 
be  looked  to.  in  aid  of  Its  proper  construction. 

7.  I<e|^  and  equitable  rlj^ta.  xrnderao 

Acteubnlttins  t4>»commiaaioB  or  ooort  thc"lcff«l 
rltrhts*^  of  tbe  parties,  daimsaUcfred  to  rest  uim>u 
•'equity  and  (rood  coBBclenoe,"  hut  notfhown  u* 
be  recoirnlzed  by  any  estabHriied  doctrine  of 
equity  Jurisprudence,  cannot  be  considered. 

8.  Interest  against  aOYerelirn.  Where  a 
Htate  permits  lt«p|f  to  be  sued,  it  Is  not  liable  fur 
interest  upon  the  demand  sotap,  unlcas  tbe  ««t- 
ute  spedScally  so  provides. 

9.  limltatlotui  in  fkvor  of  aoverel^ix. 
Where  a  Ptate  permitn  itself  to  be  mied  and  tbtm 
oreatm  a  rteht  of  action  wMcb  tbe  piafntHf  rauM 
not  prevloosiy  assert,  tbe  plahnm  right  Is  aot 
satSeofeta  be  barred  tv  ttee  wUeh  baa  ehtpaad 
between  the  nrWa>of  Hs  olalBS  Md  0ta  Act  "per- 
mlltloff  the  suit. 

10.  Tbe  -wovda  "pabUfl  barde— imeA 
la  a  ctatote  of  aStata,  araoa— taaad  u» 
mean  taxes  al  tbat  State  and  not  to  anbraee 
tttxen.in  another  t^tale  upoa  oootinuons  pvopertjr 
extcudivs  into  such  other  State. 

{Mkymunj 

PRUGEGDIM'O  before  a  special  oommltbten 
to  recover  anms  alleged  to  he  due  to  plaia- 
tlfT  br  ibe  Blal«  for  property  btloofffuf  to 
plaintiff  and  dflliveied  trader  eompuWoa  to  the 
W^npcm  the  sottendar  of  a  ndlraad  which 


■  Ifflmt.-^Tbe  elnborate  brlefh  on  the  unljjecrt  of  to  remove  trade Hxtures,  CSonanore  t.  GIllK  •  L- 
tmdB  nxtiirep.  irlven  in  the  report  of  tbe  above  |  K.  A.  180,  and  wste,  i4»  Uass.  Wm  OvtnAaa  v.  Us*, 
vase;  leave  ttttle  chaaoe  for  annotstloa.  ■  ser.  10  U  B.  A.tM,  UC  N.  a  ML 

Boealso.  nn-tha  qowaian  of  the  titht  of*  tenant 
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pUiotUf  bu  letsed  hom  tbe  State,  and  also  od 
account  of  taxes  od  tl^e  pnxfmrty  wta(ich  plain- 
tiff bad  been  oonipe)l«id  to  pay.   A  portt»n  tff 
tit  d«im  fur  iaxt%  atiouad. 
The  facia  ar^fuUv' stated  in  tbe  opimon. 
Mr.  Jnlins  Jm  urwwit,  for  pbintifl: 
It  was  the  laDdloid's  doty,  amone  other 
Ibjaps,  (1)  to  pay  hU  taxes  due.  aad  to  oecooie 
due  1  pta  his  estate,  and,  (2)  aa  declared  Ib 
Code  uC  1878,  g  92@4i    "The  landlord  must 
keep  tbe  premises-in  repair,  ftpd  is  liabk  for 
all  BubetaDiIal  ImprovemeDts  placed  there  hf 

biBGODfieot." 

JJriter  v.  MaxweU.  66  G«.  14. 
.  Wbetber  this  be  a  technical  iease  or  not,  tbe 
Slate  vtas  liable  for  repairs. 

Cent^  r.  Datit,  89  Qa.  233;  Mtj^  Uyr- 
rell.  67  Oa.  616;  Va»on  v.  Augusta,  88  tm. 
M2;  WhiU  V.  JAw^wiury,  ^  Os-  ^7- 

Under  the  old  law  "whatever  is  affixed  to 
the  realty  is  therein  msda  mrodof  it  and  par- 
takes of  all  jta  incidents  aod.properLies."  . 

Qfady,  Fixtures,  3;  Co.  Utt.  Lib.  1,  chap. 
7,  S§  SOa,  67;  BerUtkenden'M  Cate,  dted  iu  4 
Coke.  63:  Coke,  Abn,  114. 

The  okl  law  wasjBo  atteriy  at  vaiisace  with 
the  principiCBof  commoo  booesty.equUy  andof 
Justice,  -that  the  coartf  beeao  to  nudce  inroads 
upon  tbe  doctrine  of  tbe  old  law,  and  to  buikl 
uptHi  it  and  adut  U  to  the  more  ealiMbteaed 
business  metfauds  and  conscieaoo  of  ..tm  day, 
so  that  Ae  present  law  of  fixtqrea  baa  gfo^^u 
np  by  judicial  leKislatioo. , 

2  &ot.Coiu.  7ai  ed.,402;  McAdan.  Innd- 
lord  &  Tenant,  p.  238  et  aeq. 

A  fixtu>i)  is  (lefloed,  by  a  la^  authority^  to 
be  "ao  article  which  was  a  chattel,  but  whiob, 
1^  beins  -pbyaicaily  annexed  or  .affixed  to  J<he 
really  by  aomeme  having:  so  Interest  iq  tfa^ 
soil,  becomes  a  part  and  parcel  of  it  The  urn- 
nciation  may  be  actual  or  conatructive.  Ite- 
movable  fixtures  are  those  which  the  penpoB 
RDDexing  them  to  the  freehold 'inay'legally.re- 
move  against  tbe  will  of  ibe  owner  oiE 'the 
land." 

8  Ain.4s£}n£.  Eocyclop.  LaWy41. 

In  order  to  make  a  thing  apart  of  the  realty 
by  merely  auoexing,  it  is  necessary .  that  twlb 
the  thing  and  tbe  soil  to  which  il^  is  attacbtii 
should  ueloog  to  tbe  eame  owner,  i 

MeCaU  v.  WaUer,  71  Ga.  389;  Hennao,  Chat. 
UDit.gi».   ■         ..  ^ 

A  still  in  .TeoDcaooc  hiu  been  held  to,  be  f^- 
movable.  ^ 

Hlaw  V.  love,  5  Hayw.  109. 

In  this  case  we  have  to  deaf  only  with  fixt- 
ures as  betmneen  landlord  and  tenant^  and  prima- 
rilv  wiih  trade  fixtures. 

In  8  km.  '^  Eng.  Encyclop<  I^Qw,  H  is 
said:  "In  order  to  ascerteic  irt^thi^c  or  not  a 
poilicnlar  tbiiwia  a  fixture.  It  u  necessary  to 
apply  certain  inles  wbieb  .can  Ije  Eeduccd'  to 
three,  whicb^req^ire  Uiat  the  articles  under 
coosidersiion  sliall  be:  (1)  actually  annexed 
to  the  really,,  qt  to  something  appurteoant 
thereto;  (2)  appropriate  to.  theuse.ov  purpiwe 
of  that  pArt  of  tbe  realty  with  which  it  i»  ooo- 
nected;  (3)  intended  iQr  the  party  making^be 
snnexatioo  toi  be  a  pennauei^t  aoc^ion  to  .the 
freehold,  and.  what  iMt  int^tion  ipas  in  msh- 
iog  the  anuexaliou  ia  inferred  from  the  follp^- 
ing  facts:  (a)  the  natuie  of .  tbe  ^icle  .an- 
ni'Vfd:  (b)  tbe  relation  of  tbe  party  making  tlie 

14  L.  R.  A. 


annexation;  («)  the  strucUiTe  and  node  of  an- 
nezailon;  (d)  tbe  purpoae,  or  us^  for  whhdi 
the  annexation  has  been  made." 

Many  cases  hold  that  the  intention  of  the 
par^  making  the  annexalioa.  is  tbe  chief  ele- 
ment lo.beooDsidered  In  detemdniagiMuit  an 

fixtures.  •■ ,.       ,  ;r'  ..,,.( 

8  Am.  &  Eng.  Eoc^clop.  Law,  il4.>  nitei  m(U 
T.  Stwaid,  53  Pa.  271.91  Am  Dec  309;  8amr 

V.  Pettit,  77  Ptt.  4517.  18  Am.  Rep.  452;  Mcna- 
vid  V.  Wood,  ')  t  lleisk.  95;  Perkins  v.  Qaank.  48 
Miss,  349;  AUea  v.  Mooney,  180  Mnss.  155;  Ot- 
tuiuwa  W.  M.  Co.  V.  ilaiclty^  44  Iowa.  .T?,  34 
Am.  Rep.  719;  Joae»  v.  Bam»ey,  3 1^  App.  808; 

«r.5;  Tnyhyr  v.  ColUm,  61  Wis.  128, 129;  UiU  v. 
TeHdrorth,  28  Vt.  428;  Eweil,  Fixtures,  21,  22. 
.  Aril]  ilie  matter  of  intention  is  a  quebtiDU  of 
iatl  fnr  ilic  iiirv. 

Seeger  y.  htUt,  77  Pa.  437, 18  Am.  Rep.  453; 
Atehivon,  T.  .f'ii4-'C;stxT.v^(nVEif^4L^R. 
A.  284,  42  Kan.  33;  Niffrf^,  ,Tp;4"  " 
June  13, 1886;  ri7'- v.  flW^4 
,J.dam»  V.  Ut.  ;ii  Midi.  440,  44B; 
Comtt,  ;W  Mi<-li.  7;;. 
Railroad  cars  are  pot  fixtures. ' 
8^<idm  T.  Parker,  40  N.  J.  £q.  292. 
.  A  tenant  xs^m  remove  bla, trade  flxturesi  al- 
tbougb  be  so  doing  the  freehold  or  the  fixture 
itself  Iff  not  left  in  the  same  condition  it  was 
before  its  removal,  but  is  injured. 

8  Am.  i!k  Eugv  Eqeyctop.  Law,  44,  note;  \ 
Washb.  Real  Prop.  24,  m.;  Vo<xrhe€»  v ..  M.e- 
QinnU,  48  N.  Y.  278;  Morrxtm  v.  Btrry,  42 
Mich.  889,  36  An.  Rep.  44Af  ^wft^  lu  SiaA- 
Hattan,  C.  (6  P.  Cb.  24  N.  J.  Eq.  mi;  -JMOntf- 
/enrnd  T.  fSerufH^  4  Hunapb;  451, 40  Am.  Dee. 
65S.  .  ■  .  ■ , 

In  8  Am.  ■&  Eng.  Encyclop.  Law^.  QO,  trnde 
fixtures  am  defined  m- follows:,  "fixtures 
erected  by  a  tenant  on  leased  premises  ior  tbe 
purpose  of  cariying  on  a  tsade  or  a  m'ajtufac- 
toiy^aBjd  removal^  by  Um  aur^g  the  term. 
They  loclude  buildings,  machinery,  store  fixfr 
uces.  Bteam  eogiofle  aod  boilors,  ns  fixtures, 
bowling  allevs,scQd  appiutenancee. 

See  Taunsbtood  ViEttlKinky  68  Ga.  680;  Du 
Bote  V.  Ji^lif,  10  Barb.  48tt:  .AIcAdam.  Land- 
lord &  TeDant„227. 

A  depot  builflinx,  erected  by  a  railroad,  not 
for  the  pu^ppse  of  improving  the  inheriunre, 
but  to  aid  aiid  assist  tl^  company  in  carrying 
on  its  ))usiueii>s,  ia  a  trade  Sztiire. 
■  .  Carry.  GeorniaJL  Co.  74Ga.-74. 

As  between  landlord  and  tenant,  trade  fixt- 
ures,-, altJioufth  securely  fastened  to  the  'free- 
bold,  may  he  removed  by  the  tenant  ot  his 
assignee,  if  ,.ihe  removal  cai  be  effeclied  with- 
out matiti^ial  injury  to  the  freehold. 

CitbbiM  V.  Ayrea,  4  Lea,  820;  MelfaHd  .r. 
.Wao^^  5  H^Uk.  &5;  iVNow  t.  Low,  6  Hayw. 
109.  . 

AimlogawB-  to  the  tenant'f^  right  of  removal 
are  caaes  where  railroad  compauiea  baye  gpne 
upon  labds  witbouC.exerpisii^ .their  charter 
power8«f  condemnation  proper^.  i 

The  courts  in  all  sucb  cases  treat  the  railroad 
.Company  as  having  gone  there  by  aoine  sort  of 
consent,  express  or  implied,  of  tbe  owner,  and 
that  l,bey- are  siimlar  to- tenaola  while  tberc. 
The  'principles,  therefore,  of  these  cases  are 
dmi  w  to  those  controlling  tenant  flxtotea.  ' , 
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Morgan'*  App.  80  Mich.  «75;  Dietrich  t. 
Murdodi,  42  Ho.  Lyon  v.  ffreen  Bay  A 
M.  Ft.  Co.  42Wi8.  B89r  Northern  Cent.  R.  Co.  v. 
Canton  Go.  80  Md.  S54;  Califarnia  Pae.  Co. 
V.  ATmtrong.AHOaX.  90;  roiwto,  j1.  il.  *  . 
7.  ii.  Ob.  T.  Dtintm,  47  Hlch.  4M,  6  Am.  ft 
Eng.  B.  Cbs.  aif(/!>rnM  A  B.  Go.  t.  £S?h(A- 
«rn  Pae.  B.  Go.  «7  Cal.  59;  Bendy  r.  Trinity 
d  8.  B.  Go.  24  Am.  &  Eng.  R.  Cas.  287;  Dan 
ielt  V.  a  I  A  S.  B.  Go.  4l  Iowa,  58:  Wagner 
V.  Cievetand  A  T.B  Co.9i  Ohio  St.  576,  10 
Am.  Rep.  770;  Jokm  t.  JVao  Orieana  d  8.  B. 
Go.  70  Ala.  SeS;  oasei  of  rails  KnmveA—Hbrth- 
4m  Cent.  R.  Go.  r.  Canton  Vo.  80  Hd.  847; 
JiiHiee  V.  NetquelioningVaaey  R.  Co.  87  Pa.  38; 
Dietrich  v.  Murdoch,  42  Mo.  279;  Pierce,  Rail- 
roads (1881),  131;  Covington,  etc.,  y.  Piel,  88 
Am.  &  Eng.  R.  Cat.  814,  note;  cases  of  rail- 
road piera  removed— Pierce,  Railroads  (1881), 
161;  Wagrterv.  aevdand  A  T.  B.  Go.  23  Ohio 
St.  OOS,  10  Am.  Rep.  TtO-,  Jmtia  t.  2fe$que- 
honing  VaUeff  B.  Co.  87  Pa.  28. 

The  followisg  are  trade  fixtures  which  hare 
been  held  to  be  removabie: 

Apricoltural  fixtures  fall  within  the  trade 
exception.  See  Van  Ntm  t.  Paeard,Vl  U.  S. 
3  Pet.  187-144.  7  L.  ed.  874-877;  Duboia  t. 
KeUy,  10  Barb.  496. 

AwalDg  and  abed — ZXm'n  r.  Doughertjf,  27 
How.  Pr.  486. 

Bark  mill — Besrmanee    Vemoy,  6  Johns.  6. 

Belting— ifoore  v.  Wood.  12  Abb.  Pr.  898; 
BMrook  Ohamberlin,  116  Mass.  155, 17  Am. 
Rep.  146;  Bai  v.  Bntner.  61  Pa.  87. 

Boilers— £«£«;y  T.  Durkee,  83  Barb.  410; 
Botbrook  T.  Ohambertin,  110  Mass.  156, 17  Am. 
Rep.  146;  Davit  v.  Mom,  88  Pa.  R46,  61  Fa.  87; 
Moore  T.  Wood,  19  Abb.  Pr.  898;  Laceg  T.  00- 
mq/,  86  Mo.  820,  88  Am.  Dec  146. 

Bowling  aUeya—HnnniAan  v.  &ReiUy,  103 
Mara.  201;  bat  see  (/Brim  r,  Kvtmr,  37 
Mich.  387. 

Box  niiWa—DingUyy.  Buffum,  57  Me.  881. 
Brewing  vessels— JTefi^y  t.  Dvrkei,  88  Barb. 
410. 

Balldings  accessor?  to  removable  fixtures. 
See  D»aky  r.  Warde,  1  Ambl.  118;  Devin  v. 
Dougkeriy,  37  How.  Pr.  455;  ^t'M  t.  Btnmn, 
1  Hill,  176;  Dubois  X.  KeUy.  10  Barb.  496; 
Fitherv.  8affer,  1  E.  D.  Smith,  611;  VanNem 
T.i^n(,SP7U.8.2Pet.  187.  7  L.  ed.  87. 

Chimneys— J/mk  t.  Wood,  18  Abb.  Pr.  898. 

Cider  mills  Solmea  v.  Tnmper,  90  Johns. 
29. 

ClBtems  of  a  reBDery— Bidder  v.  Trinidad 
P.  Go.  17W.R.158. 

aoseta-asflpsr  T.  PttUt,  77  Pa.  487. 18  Am. 
Rep.  452. 

Coal  trill— SsMsr  t.  Patit,  wpra. 

Colliery  machines— ZotPCm  Lmeton,  8 
Atk.  18. 

Oom  mill— Zoe^T.  OOon^,  80^0.890,88 
Am.  Dec.  145. 

Couotei^G'wIArt:*  T.  Jonea,  108  Mass.  IM. 

Dainrman's  flxttirea— Fon  iV«M  v.  Paeard, 
S7  U.  S.  9  Pet.  187, 7  L.  ed.  874. 

DIstilleiT  fixtures— AeynoUli  v.  Shvter,  5 
<3ow.  828;  Moore  t.  Smith,  94  III.  m-,  ' Smith 

Moore,  36  III.  808;  Terrj/Y.  Bebbina,  5  Bmedes 
A  M.  201. 

Dyer's  fixtures— />fly  v.  Avttin,  Owen.  70. 

Engines— CfcxJ*  v.  Champtain  Trantp.  Co.  1 
Denio.  01, 108;  Betaey  v.  Ourkee.  88  Barb.  410; 
14  L.  R.  A. 


Lemar  v.  Miiea,  4  Wattn;  830;  Lawkm  Ixm- 
ten,  8  Atk.  13;  Dudt^  v.  Wartb,  1  AmM.  118; 
Moore  r.  Wood,  13  Abb.  Pr.  808;  MerrUt  v.  Judd. 
14  Cal.  59;  Lacey-r.  6iboney,W  Mo.lOth.  Bef 
T.  Bruner.  61  Pa.  87;  Davit  t.  JTms,  88  Pa. 
840.  .    .  *. 

Faraacm— f DvHbee,  >S  Barb.  410. 

Gas  fixtures — Lawrence  v.  Kemp,  1  Doer, 
868;  Shaw  v.  Lenke,  1  Daly,  487;  1  Law  Dec. 
S80;  (TvfAriaT.^M,  108  Haas.  191;  MeBe«ge 
Hanowr  F.  Int.  m.  81  N.  T.  88,  87  Am. 
Rep.  471. 

GreenboDses,  by  a  gardeDer— Fat  JMat  v. 

Paeard,  37  U.  8. 9TP«.  187, 7 1.,  ed.  874. 

Hothouses,  by  a  gardener—  Fan  iK»t  r 
Paeard,  37  U.  8.  8  Pet.  187, 7  L.  ed.  874 

Hydraulic  presses— F¥n»«r  t.  Watlant,  IS 
Mo.  301. 

Iron  rails  in  a  mKxx^Htfner  v.  Lewit,  78  Pa. 
802. 

Jibe— Z^eii  T.  /Mwa,  S  Bam.  &  Aid.  166. 

Kettles— /TcynoMi  T.  Sliifer,  5  Oow.  888: 
Mo«fe  V.  «fln7A,  94  HI.  61S;  nmr  ▼<  -fiMMiM, 
6  Smedes  A  M.  291. 

Mnchinery—ffetaiy  t.  Durkee,  38  Bal-b,  410; 
Gook  V.  Ohamplain  Trantp.  Co.  1  Deoio,  91, 
103;  Reynotdt  t.  8hnter.  6  Cow.  898. 

Min  stones— 8  Ir.  C.  Li  866;  Jfeora  t.  SmiO, 
24  III.  519. 

Oysters  and  londi  cdanttr—€hi^rtii  t.  J^ml 
lOe  Mass.  101. 

Pans— felaey  t.  Dttrkee,  88  Barb.  410;  i&y 
nofdi  T.  ^vlcr,  6  Cow.  838;  Moort  v.  Smia, 
34  ni.5tg;  Tory  r.  RMinM,  6  Smedes  &  M. 
391. 

FirUtions  and  box  ulalti  Is  a  saloon— IKitj^ 
%  T.  Bvffum,  S?  Me.  861. 

Phitform  scales- v.  ft«»Y,  77  Pa.  487. 
iSAin.  Rep.  452;  ^Umv.  fi>nn«j;^,40lnd.l49: 
mitt  T.  Whitnes.  9  Allen,  114,  83  Am.  Dec. 
746. 

Ralls— Jlfi>«  T.  Paimer.  1  N.  T.  564;  Pbrd  r. 
Cbbb,  20  K.  Y.  844. 

Bailings— Smjct-  t.  PettU,  77  Pa.  487. 18  Am . 
Rep.  453. 

Railroad  Iron,  f  ron,  spikes  and  bolta— A'orM- 
em  Cent.  B.  Go.  t.  Ctinton  Co.  80  Md.  847. 

Salt  paQS~£atrton  t.  Salmon,  1  H.  Bl.  359: 
Keltej/  V.  Durkee,  88  Barb.  410;  Beynotdt  w. 
Shvler,  5  Cow.  838;  Mmifitid  BlooUvnif. « 
BinK.  N.C.426. 

8baIUng-Jfo0rv  t.  Wood,  19  Abtk  Pr. 
898;  BoOmk  v.  Okambertht,  116  Mass.  156, 
17  Am.  Rep.  146;  Bey  v.  Br^tner,  01  Pa.  87. 

Shanty  if  not  permaoently  amiexed — Fither 
T.  Sa^er,l  E. D.Smith, 611. 

Sheds— Dnfii  T.  Dongherly,  87  How.  Pr. 
456. 

BheWee  fn  a  store— gwyer  ftfW,  77  Pia. 
487, 18  Am.  Rep.  453. 

Shrubs  planted  for  sale — Pmton  v.  Bobarif 
8  East,  88;  Millet     Baker,  1  Met.  37. 

Soap  work— AN>Ar'«  Gate,  1  Salk.  868. 

Steam  eogioe.   See  Bnt/ine. 

Btma—I^iioldt  V.  9Aufer,6  Cow.  838;  Ray- 
mond T.  White,  7  Cow.  810;  Bttrk  t.  Barter.  8 
Mo.  207;  Beermanee  r.  Vernoy,  6  Johns.  6. 

Sloote— £<?«wn«  T.  f  n»p,  1  Duer,  868. 

Trees  planted  for  sale— AMfm  t.  ArivrrC,  9 
East.  86;  MtJUr  v.  Baker.  1  Met.  27;  King  v. 
Wileomb,  7  Barb.  366. 

Vamidi  house— Anfvn  r,  Afters,  9  East. 
68. 
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YntB—FboW»  Oim*  1  Salk.  868. 

Tbe  following  are  tblngs  held  to  be  lemoT- 
aUe.  tbougb  oot  trade  flxturea: 

Ami  baDgiog— 1  Bolle,  316. 

Barns  resiTog  by  weight  aloae  upon  founda- 
tioiw  bt  ioio  tbe  nouod  or  upon  blodu — 
WMubrvHgh  v.  Maten,  4  Ad.  A  El.  884;  2 
Smith,  Lead.  Caa.  ■389. 

Bada  taateDed  to  tbeceUiog—iEi:  parte  Quin- 
^,1  Aik.4T7. 

BufldiDga  aold  apart  frtun  tbe  laod  with  the 
iDteDtkm  to  sever  ibtm—8ha»i  v.  Garbrty,  18 
Alleo.  408.  Cbntra,  where  the  iotentioD  i«  not 
to  wevta—Ourtia  t.  J2ttfrf6!,  7  AUm,  188;  T^ani- 
brovgh  v.  Jfolm,  4  Ad.  ft  El.  884;  Buller.  Nid 
Prius,  84. 

Carding  tDflchinaa—  Walker  v.  SJierman,  20 
Wend.  688;  Taffe  v.  Warwick.  8  Blockf.  Ill,  28 
Am.  Dec.  383:  Cresion  t.  tftcut,  11  Jobna.  116; 
OaU  y.  Ward,  U  Mass.  802.7  Am.  Decv  228; 
TMat  T.  Jl^eit.  8  VL  426. 

Cotton  sfdnniDg  machinea  acrewed  to  the 
Hooe—Setimo^  v.  Kattwood,  8  Eng.  L.ft  Eq. 
662.  6  Exch.  ^S. 

Fire  fnme—OaffUtd-w.  A«VMNi,17Pick.l8S. 

Furoacea— Freem.  Ch.  9i€;  Sguirt  v.  Jfiqwr, 
2  Eq.  Cas.  Abr.  430. 

Oaaflxturea— ZatmnctfT.  Ketw.lDuar,  868; 
iSAato  T.  Lenke,!  Daly, 487;  MeKtagt  t.  Ban- 
over  F.  Jnt.  Cb^  81  K  7. 88, 37  Am  Rep.  471. 

Ice  chest,  though  it  couid  not  be  removed 
without  taking  to  pieces— ParA  v.  Saiur,  7 
Allen,  78. 

Iron  backs  to  chimneya — Uarveif  v.  BarHy, 
SttaDM,1141. 

I^dderfixedto  the  ground— t.  WtOert, 
8a£ng.L.&Eq.432. 

Looking  glassea— ^Isofc  t.  Afow,  1 F.  Wnu. 
04. 

Maobinery— FamteTiMl  r.  Fan  AUei^  10 
Barb.  157. 

Meters— Sep.  v.  Lte,  L.  B.  1  Q.  a  241,  14 
W.R.811. 

Mills  oD  posts— 4  Leon.  201. 

llovable  boards  fitted  and  used  for  putting 
up  com  in  XAo^Whiting  v.  ^wtote,  4  Pick. 
3i0. 

Ornamental  chimney  pieces— Grymo  B(m- 
tren,  6  Bing.  487. 

Ornamental  cornices — Avfirji  t.  Creriyn,  8 
Ad.  ft  El.  76. 

Ornamental  flxtures— Ac*  v.  Bebtno,  1  P. 
Wms.  94. 

Pad  lock  for  a  corn  home —  WkiHag  Y.'Braa- 
tote.  4  Pick.  810. 

Plants,  flowers,  etc. — Wintemnite  t.  I^ht. 
4(1  Barb.  278.  .  .. 

Pumps  slightly  attached — Merritt  v.  JuM, 
14  Cal.  69;  JJami  t,  Mon,  38  Pa.  846. 

RaUs  and  poata— /rVteArf^srCv.  Sltaw,  1  H. 
Bl.  258. 

Bbanty.if  not  permanently  annexed — Fi§h^ 
T.  Haffer,  1  E.  D.  Smith,  611. 

Stables  and  outhouses— Z>uAo»«.t.  KeHy,  10 
Barb.  486.  , 

Stoves— &raj/v.i/of(2iAw,l7Serg.ft  K41d-, 
Grtene  v.  Maiden  PVnt  FarM,  lOPtck.  500; 
Wiltonv.  6rveR, 20  Weud.  180.  . 

Tapestry— i)'%n(»«r*  v.  Gregory.  I*  R,  8 
Eq.882. 

Windmill  on  poets — Rex  v.  Zortdontiarpe,  6 
T.R  877;  4  Leon.  241. 

Window  blinds*  •loves,  beltpulls,  and  such 
34  Lu  a  A. 


articlea,  generally  coopered  as  tesaats'  fixt- 
ures, pass  under  k  bequest  of  household  fur- 
niture—PatoA  V.  SMppord,  10  Sim.  186. 

The  removal  must  be  made  without  serious 
injury  to  the  £reehold,  and  while  the  tenant  ia 
stui  in  posaesnioD  of  the  premises  as  a  tenant. 
But  tbe  time  of  removal  may  be  extoided  by 
agieemesL 

^  8  Am.  ft  Ear.  Eocyclop.  Law.  p.  48,  and 
noUt;  J^/wM  T.l/iitc.SEaat,  88:  TounfAloodv. 
£!ubank,!SS  Qa.  680;  Carr  v.  Georgia  R.  Off.  74 
Oa.  74;  Van  Heu  v.  Paeard,  27  U.  8.  2  Pet. 
187.  7  L.  ed.  874.  and  other  authoritips  herein- 
before  cited :  SwnA  Sat  Bank  v.  O.  B.  MttriU 
Op.  69  Wis.  501. 

If  a  landlord  preveDis  his  teamt  from  le- 
moving  hiii  fixtures  he  is  guilty  of  a  conver- 
sion and  may  be  sued  in  trover. 

8  Ami  ft  Bog.  Encyclop.  Law,  64;  Waite 
T.  Uhmaa,  107  Pa.  106;  mUwrne  v.  Brown. 
12  He.  162:  Bus$ea  v.  Hiehard*,  10  Me.  428, 25 
Am.  Dec  2M:  IfanaftivM  t.  Maion,  4  Ad.  ft 
El.  884;  Witgm  t.  OetHim,  21  Iowa,  177; 
JlobU  T.  8Mlte$ter,  4Si  Vt.  146. 

No  legal  obligation  arises  out  of  tbe  relation 
of  landlord  and  tenant,  compelling  tenant  to 
pay  taxes  imposed  upon  tbe  land  of  tbe  landlord. 

Wiliiamj.  mton,  &i  M.9.  M7,  5tiAin.  Dec. 
729;  Moit  v.  Sliear.  26  Cal.  38,  a^  Am.  Dec. 
94;  BeUiaonw,  Budd,  17  Art.  646,  «5  Am.  De& 
443,  . 

There  was  no  covenant  for  the  tenant  to  pay 
taxes.  We  had  not  assumed  that  burden  for 
oiir  landlord.  Tbe  landlord,  in  snob  cases, 
and  not  tbe  tenant,  must  pay  aU  taxes. 

Oa.  Code,  {^678;  Mc  Adam,  Landlord  ft  Ten- 
•ntt  §  89>  PP-  101<  1^2;  Taylor.  Landlord  ft 
Tenant,  gS  841.  842;  Paraons^  Contracts,  SOB; 
Speed  T.  St.  Lowe  County  Ct.  42  Uo.  882. 

Haviog  paid  tiiese  taxes  we  had  cme  of  two 
remedies,  eilJier  to  deduct  the  amount  of  the. 
tax  paid  from  tbe  rent  or  bring  an  ac^loa  to 
recover  what  we  paid. 

Qear,  Landlord  ft  Tenant,  J  101;  MoAdam, 
Landlord  ft  Tenant,  p.  162;  Graham  v.  AOtop, 
8  Exch.  186,  18  L.  J.  Exch.  85:  Jonetv.  Mor- 
ria,  18  L.  J.  Exch.  477;  Franklin  v.  Carter, 
1  C.  B.  750;  Palmer  v.  Earitfi,  14  Jloes.  ft  W. 
4S1 ;  QTiffinhoofe  v.  Daubuz,  4  EL  &  Rl.  230,  on 
appeal,  5  El.  ft  BL  746.  25  U  J.  Q.  B.  237. 

Mr.  BojUo  "WrtffhU  also  tot  plaintiff: 

In  face  of  tbe  authoritlea  I  flo  not  believe 
tbe  right  of  removal  will  be  any  Imgerdoubted 
by  those  who  are  in  tbe  habit  of  yfelding  at  all 
to  autborily. 

Concede  to  tbe  lessees  the  ownership  of  tbe 
property  and  the  right  to  remove  it.  the  Stale 
could  not,  consisteutly  with  its  dignity,  honor 
and  sovereignty,  be  williog  to  keep  and  use 
this  property  for  ita  own  gain,  and  avail  itatlf 
of  the  aecesftities  of  the  leaaeea  to  rafnae  tfr 
pay  them  for  it 

The  suggestion  that  the  law  isldifferent  In 
cases  where  the  tenant  removes  one  fixture 
and  substitutes  io  place  of  it  one  of  bis  Qwn 
—a  better  one,— could  not  be  sustained. 

If  the.l«nant  remove  a  fixture  for  theput- 
poae  of  aubatituting  one  of  bis  own,  he  should 
restore  the  former  article  or  substitute  a  siml- 
luT  one  for  it  on  removlnir  bis  own. 

Tyler,  Fixtures,  247,  248;  Seeger  t.  Pettit.  77 
Pa.  437.  18^m.  Rep.  452. 

When  t^ere  was  an  agreement  on  tbe  Bub> 
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-ject  Iwtween  tb6  UiBdIord  and  tenant,  Ibe 
Mgreenwiit  prevsUed  even  in  those  jurisdietltns 
where  ibe  luff  was  strictly  construed  iD-fefOr 
of  the  anoexations  to  the  realtj. 

M>rttMtt  V.  Goepp&r,  14  Ohio  St  864;  ^wT 
T.  CMfr.  aON.  Y.  S44:  Te^r.  Hewitt,  1  Ohfo, 
Oil,  MAm.  Dec.  646;  miAfiakT.  Dmol,  19 
Ind.  867;  Matttjleld  v.  mneihuTM,  6  Blng;  14. 
C  Hotma  v.  TWm^r,  SO  JoIibb.  11 
Am.  Dec.  343,  944. 

Here  there  was  a  contract  on  the  subject. 
The  lessee's  obliiratlon  was  to  return  the  rail- 
road In  the  condition  ft  received  R;  ft  vim  to 
dellTCT  00  bena>n»d  and  rettitn  bo  more  fixt- 
ures fst  Improveinentt  than  It  icc^ved— If  It 
detNered  mm  it  was  to  pay  the  AUrerenee  in 
inoBey.' 

Bridges,  stone  pfers,  ratla  and  Mm,  etc.,  each 
and  all  have  been  passed  upon  by  the  coorts, 
.  and  placed  in  the  category  of  remorable  flzt- 
nmorcbattels. 

See  Wagner  r.  CtetOand  ^  T.  B.  (M:  22 
Onio  St.  10  Am.  Kcp.  770;  CM^'a  t. 
Cowin,  12  Ohio  St.  629;  Aortkfrn  Cent,  H.  Oo. 
-r.  Ronton  Oo.  80  Hd.  84T;  H^Mtf.  Eeuii,  7S 
Pa.  808-SlO;  JuMeev.  Neagueheninff  VaO^  It. 
87  Pa.  2a 

Mr.  iowmglh  B.  Onmaa^ag  also  for  plain- 
tilt. 

Afr.  OUAvrd  AaderaM.  for  the  State: 

The  eaaes,  both  English  and  Amerinui.  npon 
Ihe  subject  of  fixtures,  are  so  Aorongbly  in 
conflict  thai  any  attempt  to  reconcile  tbeTn,  or 
to  draw  from  tn«m  any  rules  of  general  appH- 
catioD,  as  to  wtiat  articles  are  or  are  not  fixt- 
Ores,  as  between  heir  and  executor,  hndlord 
and  tenant,  m  mortgagor  and  mortgagee, 
-wouM  be  of  more  than  mmbtfitl  snocess. 

Kapalje  &  Lawrence,  Law  Diet,  title  Flit- 
vres,  p.  824. 

There  are  many  caeeB  which  bold  that  the 
true  test  of  a  fixture  (or  immovable  artiola)  is 
tbe  adaptatkm  of  the  articte'to  the  use  or  por- 
pose  In  which  the  realty  is  appropriaied.  bow- 
ever  slight  its  physical  conDectlon  wltb  it  may 
be. 

rarrai'  v.  StackpoU,  6'  Me.  157,  19  Am. 
Dec.  201;  Orayv.  HMehip,  173erg.  &K.  418, 
17  Am.  Dec.  680. 

Despatch  LineefPaeket»  t.  Betlamp  \tfg.Oo., 

13  N.  H.  206.  rules  that  actual  aonexation  and 
adaptation  to  tbe  puipoae  to  wblcb  tbe  realty 
Is  appropriated  must  both  nnile.  These  teeu 
are  ao  manifestly  appropriate  tbat  they  need 
□0  arjjiiment  to  commend  tbem. 

Other  authorities  u)d  a  third  test  to  the  two 
above  menlioned,  viz.,  tbe  intention  of  fbe 
lennnt  la  making  the  annexation. 

8  Dane,  Abr.  p.  156;  Teaf  r.  Bewitt,  1 
Ohio  St.  887,  69  Am.  Dec.  648;  HvteMiu  y. 
M&ftermon.  46  Tex.  m.  96  Am.  Rep.  286. 

As  to  the  first  two  testa — Annexation  and 
adaptation  both  confessedly  exist  In  this  <»se. 
It  is  dear  that  tbe  'Hiird  test  exists  also. 

A  tenant  who  has  rented  a  farm  is  ander  tm 
implied  obllgatioa,  eren  if  the  contract  is  silent 
-on  4he  subject,  to  coadnct  his  f^rtti  operations 
■according  to  the  rcqnitements  of  go6d  hw- 
battdrjr. 

Lewitr.  Jene»^  l7Pa.  862,  SB  Am.'Dec.  690; 
Srown  w.  Cntmp,  1  ManAi.  887. 

A  like  implied  oUfgnltoo  rests  on  the  leasee 
of  -a  trMlAMd;  be  muM  mannge  tbe  railroad  ac- 
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cording  to  tbe  laws  govctning  snch  a  bnstDWt 
— be  orast  (ymdoct  it  wfth  a  t)ue  regard  to 
safety  and  siiccess;  or,  as  OoTemor  Brawn 
snys  in  his  letter  to  Oovemot  Gordon,  aecml' 
Ingto  the  "prnctlce  of  railroftdiDg." 

Tbe  real^  and  tl^  btnineas  wblcb  the 
cotireyed,      the  coDtrsct  Of  Mae,  wereina^ 
arable.  ' 

As  to- tbe  diWrietlbn  beHr^n  etrodnw, 
etc..  erected  by  a  tenant  for  use  Id  bis  own 
trade  and  which  may  not  be  naefol  to  a  suc- 
ceeding tenant,  whose  boeiaess  may  be  dtSigr 
eut,  the  rule  is  stated  to  be,  that  If  equllr 
adapted  lb  tbe  nae  ofemy  sacceedtHtmat 
of  the  property  they  become  pari  tt  tbe  fier 
hold  and  are  not  remorable;  they  are  fixtara. 

Hill,  Ftxt.  §^  29-91;  &rfk  t.  PUMtlnrgk  A 
M.  R.  Oo.  61  Bart).  69,  18  Am.  Hep  GM: 
Brown,  Fixtures.'S  18. 

Tbe  fixtures  havmg  beoi  put  tbwe  ia  Heoof 
othera  already  used  by  former  tenanla,  ttij 
are  the  hisdlord's  property. 
-  WUMiv  Brattow.  4  PIqk.  MO;  Ajprti 
Bemenwai,  9  Low.  496;  tiaji  ▼.  jmim  (ST.  J. 
Bo^  }9  deal  Rep.  310. 

The  tenees  underateod  the'  eontract  as  not 
only  requiring  them  to  make  repairs  and  to 
put  ana  keep  tbe  road  in  an  improved  cotidi- 
tion,  but  they  acted  on  tbat  uodentendineiad 
ptorlded  tbe  meaos  for  tbe  purpose  of  mckinf 
tboae  repifra  and  ImprorenwDta,  from  time  to 
time,  as  the  necessity  of  tbe  road  might  re- 
quire. 

When  a  tenant  erects  buBdfngs  la  actord- 
aoce  with  the  terms  of  hb  lease,  he  will  not  te 
allow«d  10  remove  tbem  at  the  ex[Hration  of 
bis  term. 

Dtane  V.  Bvt^nmn,  40  N.  J.  Eq.  88;  VAof^ 
er  T.  Bed^,  40  Mich.  698;  Cofeman  t.  A«ar» 
Mfy.  Oo.  88  Mich.  80;  Jonim  v.  UMrwt  Ohttv 
Go.  88  Mich.  93.  81  Am.  Rep.  814;  Bobertmn 
T.  Cortett.  SB  Mich.  777. 

iff.  W.  T.  Atklnsof,  also  for  the  Slate: 

Tbe  things  sued  Dor  are  not  trade  fixtum 
4>nt  a  part  ct  the  realty. 

{Oi  Anything  intended  to  remain  pernn 
nently  in  its  place  though  not  actually  atladiec! 
to  tbe  land,  ^ch  as  a  rafl  fence,  is  a  part  of 
the  nralty  and  passes  with  it. 

Odde,  %  2219.  See  also  Code,  U  3218. 
2287. 

(ft)  All  flxtures  are  prima  fade  a  part  of  the 
realty. 

Ewell,  Fixtures,  pp.  06,  67;  SAam  t.  ifa». 
2  Smith.  Lead.  Gas.  0th  ed.  1488,  8  East.  38: 
Wood.  Landlord  &  Tenant.  ^  S20,  53!.  pp 
889,  890;  1  Sahouler,  Pers.  Prop.  p.  144;  Qesr. 
Lftndlord  &  Tenant,  %  114;  1  Addison,  Torts. 
§  84S;  Smith  v.  Odotn,  68  Ga.  908. 

Road  bed,  nils,  tank-house,  tunttahb  sod 
rolling  stock  are  held  to  he  realty. 

Lannay  v.  WHtim,  80  Hd.  txf,  TUttt  r.  Jfa 
bM,  26  HI  237;  TVftrs  V.  mnhHmer,  27111.40: 
Brantly,  Personalty.  §  20,  p.  84. 

There  can  be  no  remoriU  when  It  will  de- 
MToy  'or  aerfously  Injure  the  prindpsl  tbiiig 
let  ■ 

1  Addison,  Torts.  %  84S.  also  p.  856;  Si«n 
>.  mm;- 2  Smith,  Lead.  Cas.  9th  ed.  143S. 
8  East,  88;  Herman,  Executions,  p.  16T:  tf 
Booyctop.  La*r,  pp.  46-49;  Ewell,  Pixnites, 
pp.  88,  89.  and  noU,^\,  92, 183,  156;  Branliy, 
Fencntafty,-<g  11;  Wood,  Laodlottt  A  TeMoi, 
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'rcDimt.  Sll?;  Code,  2212, 8«8l;  iiirf(fv.  Butt, 
25  Ga.  83;  J^cift  v.  Thomp*on,  9  Cenit.  68, 
31  Am.  Dpc.  718;  Tyler,  Fixtprrs,  pp.  267, 
268;  Me'iertv.  JfyrreU.  37  On.  B20;  mlledff«- 
title  V.  Thomat,  W  Ga.  BBS;  Ontiter.  OadtKs, 
73  Ga;  850;  ifeCAifl  v.  Wattfr,  71  Ga.  289;  Catr 
V.  &A7r^  «.  Cp.  74  Oa.  73:  Woodward  v. 
Pajfne,  16  Cal.  444;  4  Jacobs'  Fbher's  Digest, 
pp;  94-98. 

Ai  to  what  fixtures  are  tnoTAbte  by^^a  tenant 
it  a  naized  qtieation  of  law  and  fact,  atid  must 
be  decided  according  to  the  drcnmstanc^  in 
«ach  case. 

Etren,  ^ztiitcs,  pp.  94,  180;  BrantW,  Per 
sonalty.  10, 26;  Wood,  Lnnfllord  &  Tenant, 
p.  87»,  8^  621,  325.  p.  b89;  Gear,  Landlord  * 
Tenant,  §  114;  TilHnan  v.  J)e  Laeey,  80  Aln. 
108;  AUen  v.  Mooney,  180  Mass.  155;  Camp- 
bea  T.  (TJ^eil.  64  Pa.  290;  Wheeler  v.  Bedell, 
40  Mich.  698. 

When  the  articles  oonalBt  in  changes  and 
mibsHtntloBS,  so  made  as  to  dbange  tbe  char- 
acter of  tbe  ettabllshmeDt,  they  iare  fixtures. 

Tvler,  FixUires,  p.  248;  OfBrien  r.  Kunterer, 
27  Mich.  389;  Whiting  v.  Bra»t<m,  4  Rck.  810; 
Rt  parte  Bemeniiwi/,  2  Low.  496. 

The  lessee  is  not  entitled  to  recover  for  com- 
pletion of  ifae  depot  at  Atlanta.  It  leased  the 
road  knowing  that  It  was  Incomplete  and  that 
it  must  be  completed  by  lessec.before  It  could 
Xte  used  for  railroad  purposes. 

Code,  2275,  2277;  Taylor,  Landlord  &  Ten- 
ant, §  547;  Schouler,  Pers.  Prop.  p.  145;  iWe** 
Cate.  ISalk.  867;  Bulstr.  Rep.  103. 

Tbe  State  is  not  liable  to  pay  the  lessee  for 
amounts  paid  by  U  for  taxes  in  the  State  of 
fTennessee. 

The  fact  that  the  lease  cootraet  cOTenants  to 
pay  all  amoanta  dtie  prior  to  the  Icaae,  and  also 
pledges  tbe  faith  of  tbe  State  to  redeem  all 
mortgage  bonds  glveo  by  the  State  od  that 
road,  pot  tbe  lessee  on  notice  that  all  other 
liabilities  or  burdens  coming  sgalnst  the  West- 
ern &  Atlantic  Bailroad  must  be  met  by  it. 

miffke$  r.  Tmng.  S  Qfll  &  i.  67. 

H  either  dl  the  tnitroad  companies  darned  in 
section  11th  owned  property  in  Tennessee,  or 
any  other  Stale,  it  woutd  be  liable  to  taxes  on 
it,  and  tbe  tease  Act  putt  the  plainti£f  in  this 
case  in  tbe  lame  position  as  that  occupied  by 
them. 

Weaem  ift  A.  R.  0>.  t.  &aie,  64  Oa.  489; 
SlaU  T.  Wutem  d  A.  60  Oa.  668. 

Mr.  John  L  Hall  also  for  the  8tat& 

Opinion  I 

Plaintiff  states  tts  esse  as  follows: 
"The  State  of  Georgia  wfts,  on  th6  24th  day 
of  October,  1870,  the  proprietor  of  a  railroad, 
extending  from  the  west  side  of  Loyd  Street, 
in  tbe  diy  of  AtUnta,  Georgia,  to  tbe  south- 
erly aide  of  Ninth  Street,  in  the  city  of  Chat- 
tanoogfi,  Tennessee,  This  property,  at  that 
time,  was  so  much  out  of  repair  and  in  such 
condition  of  dllepidarion,  that  its  proprietor 
was  confronted  with  Ibe  aliernativ/of  laying' 
oat  a  large  ."^jm  of  money  to  put  it  In  good 
working  order,  or  to  lease  it  for  a  term  of 
years  to  persons  who  vtnild  make  tbe  neces- 
sary outlay.  The  proprietor  elected  to  act 
upon  tbe  latter  altematire,  and,  in  pnrenanre 
of  ao  Ad  of  the  Jjegislature  of  the  State  of 
14L.R.A. 


Georgia,  approved  October  24, 1870,  and  after 
taking  the  steps  prescribed  by  said  Act,  leased 
said  rwflroBd  December  27,  1870,  for  a  term  of 
twenty  years,  to  certain  natural  persons,  who, 
thereupon,  by  operations  of  tbe  Act  aforesaid, 
became  the  Western  &  Atlantic  Railroad  Com- 
pany. 

There  was  no  essentiul  peculiarity  nor  any- 
thing exceptional  In  thla  tnUfsaction,  it  Md 
the  ordinary  and  usual  incid^t«  bf  'flea^^ 
tract.  The  State  of  Gfiorgia,  as  propHetbi"  bf 
tbe  railroad,  had  no  attributes  of  soverSgnty, 
and  in  tbis transaction  ti^iiri'd  any  orditmry 
lessor.  The  kind  of  properly  Icasetf  wan  even 
tben  not  au  uncommon  subji-ct  of  eucb  a  con- 
tract, and  the  baslDg  of  MbtM^  lun  dtttid 
that  time  become  a  fVe^UfenT'ffifbra^tfbti.  *'~ 

The  relation  establfehcd  by  tbis  particular 
transaction  between  the  Stalt;  of  Gpurgia,  as 
proprietor  of  tbe  railrotid,  umi  tlir  WeJ^tcrn  & 
Atlantic  Rfdiroad  CompLtny,  lo  whicli  llic  riiil- 
rond  was  leased,  was  tbe  relation  of  landlord 
and  tenant;  and  the  nsuii  incidents  of  that  re- 
lation generally  attached  to  the  relation  estab- 
lished in  this  particular  ia^^tROce.  One  of  tbe 
usual  and  most  important  of  tbe  incidents  of 
the  relation  of  landlord  :in'i  ttnmnt  is  tlie  right 
of  the  tenant  to  remove  during  his  Kthi  tiis 
trade  fixtures.  In  tbe  exercise  of  this  right, 
tbe  Western  &  Atlantic  Railroad  Compatiy,  if 
not  utilawfully  prevented.could  have  removed, 
during  the  term,  all  structures  of  erery  kind 
whatsoever  which  It  bad  annexed  to  the  soil  of 
the  demised  premises  for  tbe  purpose  of  carry- 
ing on  its  business  of  operating  a  railroad. 

There  would,  bowerer.  have  been  a  differ- 
ence la  tbe  practical  enjoyment  of  this  right 
according  to  the  circumstances  under  wblch  it 
was  exercised.  To  make  a  more  particular 
statement  of  thb  proposition  (first),  the  West- 
em  &  Atlantic  Railroad  Company  bad  the 
right,  during  tbe  term  of  lease,  to  remove  ab- 
solutely anr  structure  of  any  character  whatso- 
ever, wblcn  it  had  annexed  to  the  soil  and 
which  was  an  original  creation  of  said  com- 
pany, and  which  was  In  addition  td'stnictures 
already  on  the  toil,  and  liot  in  substitution  for 
structures  already  there;  and  there  was  no 
qualification  of  this  right  except  the  obligation 
to  avoid  doingdamage  to  the  freehold  (second), 
where  the  Western  &  Atlantic  Railroad  Com- 
pany bad  removed  structures  already  on  the 
soil  and  belonging  to  tbe  landlord,  and  bad 
substituted  for  such  stractures  others  of  its 
own  erection,  It  could  remove  sncb  substituted 
structures,  but  was  under  obilgatioo  to  restore 
tbe  former  structures  or  replace  them  with 
otbers  of  like  kind  and  In  as  good  condition. 

In  the  exercise  of  the  right  as  above  claimed, 
unqualified  except  bythc  inhibition  of  damage 
to  the  freehold,  tbe  Western  *  Atlantic  Rail- 
road Company  could,  during  the*  term  of  the' 
lease,  lawfully  remt>ve  the  property  which  was 
valued  at  $84,244.80  (afterwards  clianged  by 
amendment  to  l!218,461.88  b^  transferring 
items  from  other  schedules),  and  Included, 
twenty-one  miles  of  spurs  and  sidings  fsteel 
lafls,  iron  rails,  cross-ties,  Jointa.  bolts,  spikes, 
switches),  freight  sheds,  an  oil  room,  store 
room',  sand  house,  coal  bin,  car  builder's  office, 
repair  shelter,  water-closet,  shed  for  iron,  an- 
otlifer  -Wooden  building  and  a  sliding  section 
fof'tbiftlDg  cars,  ao  mm  ct(cnlBr  tank,  nine 
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watchmen's  houMs,  and  fmehdat  for  breakfog 
acrap  iron,  wiOi  windlaai  and  crank,  and  a 
TTOoden  bridge  at  Jones  Avenue  seventy  feet 
long,  stone  abulinent.  all  in  Atlaota,  Georgia; 
also  aeven  depots,  one  turn-table,  one  sand 
house,  one  oil  and  waste  bouse,  one  warehouse, 
two  platforms,  tweoty-two  water  tanks,  seven 
stationary  engines  and  pumps,  stand  pipes  and 
iron  piping  coonectlng  with  tanks,  twelve  coal 
chutes,  twenty-five  houses,  one  set  of  track 
scales  and  two  bridses,  one  being  across  tbe 
railroad  at  Dalton.  These  were  located  on  the 
railroad  right-of-way  from  Atlanta  to  Chatta- 
nooga inclusive. 

The  petitioners  also  claimed  tbe  right  above 
claimed  as  to  substituted  structures  as  follows: 

Twelve  thousand  one  hundred  and  thirty- 
eight  tons  of  steel  rails,  $868,995.20. 

nizteen  hundred  and  eighty  tons  of  Iron 
rails,  $81,752.00. 

One  hundred  and  twenty-seven  thousand 
three  hundred  and  seventy-three  cubic  yards 
of  ballast,  $159,216.25  (aHerwards  traoferred 
by  amendment  to  preceding  schedule). 

Four  buodred  and  seventy-four  thousand 
and  five  hundred  cross-ties,  $111,507.50. 

Wire  fencing,  6,120  panels,  ^,560.00.  and 
seventeen  bridges,  of  wnich  two  over  tbe  Chat- 
tahoochee and  Etowah  rivers,  were  of  iron, 
valued  at  $14,400  each,  and  the  others  were  of 
wood  over  creeks  between  Atlanta,  Georgia 
and  Chattanooga,  Tennessee,  with  an  alleged 
value  to  each,  making  a  total  of  $131,652.95. 

Tbe  petition  proceeded  as  follows: 

"But  against  tbia  right  there  must  be  oifset 
tbe  obligation  to  replace  tbe  structures  origi- 
nally on  the  soil  and  for  which  the  present 
atructures  wereaubatituted,  and  against  the  val- 
uation last  above  mentioned,  must  be  set  off  the 
cost  of  tbe  property  so  replaced,  to  wit,  the 
sum  of  $328,569.80/' 

Tbe  petition  averred  that — 

"Tbe  rights  hereinbefore  claimed  for  the 
Western  &  Atlantic  Railroad  Company  as  (en 
ant  exist  under  tbe  common  law  of  force  in 
the  State  of  Georgia.  They  are  also  exprewly 
recognized  in  the  contract  made  by  the  Slate 
of  Ckorgia,  the  proprietor  of  the  railroad,  and 
the  Western  &  Atlantic  Kuilroad  Compmnv.  its 
lessees,  and  in  tbe  other  iusltunienta  and  laws 
relalioe  thereto.  The  second  acclion  of  the 
Act  of  October  24,  1870,  providing  for  tbe 
lease  of  tbe  railroad,  directs  tbe  governor  of 
the  State  to  take  a  bond  from  the  lessee,  which 
'  bond  shall  bind  the  lessees  and  their  securi- 
tiea  ...  for  tbe  prompt  return  of  the  road  and 
ita  appurtenances  at  tbe  expiration  or  termina- 
tion or  forfeiture  of  the  lease,  in  as  good  coa- 
dilioQ  as  it  was  in  when  received  by  tbe  com- 
pany from  the  State. under  said  lease.' " 

The  third  section  of  the  Act  provides:  "In 
case  the  road  and  Its  appurtenances  are  not  re- 
turned al  the  expinuion  or  forfeiture  of  tbe 
lease  In  as  good  condition  aa  when  received, 
the  company  and  tbe  securities  on  their  bond 
shall  be  Jiabie  to  make  good  the  diffenmoe  to 
tbe  State." 

Tbe  contract  of  lease  itself  provided  as  fol- 
lows: "The  Western  &  Atlantic  Railroad 
Company  ,  .  .  covenants  and  agraeaforilflelf, 
successors,  representatives  and  assigns  ...  to 
return  eaid  tmA  and  Its  appurteoanoea  at  tbe 
expiration,  lemuBation  or  forfeltuttt  of  this 
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lease  in  as  good  cmkditkmaattwu  in  when  re- 
ceived h;  nud  CcHnpany  from  said  State  under 
said  lease." 

The  bond  givMi  in  compliance  with  the  re- 
'  quirementa  of  said  leaae  Act  is  on  tbe  follow- 
iuff  condition:  "Now,  therefore.  If  tbe  said 
Western  &  Atlantic  Railroad  Company  iball 
.  .  .  return  said  road  and  appurtenances  afr 
required  by  aatd  Act  and  said  ftneemeut  there- 
under .  .  .  then  this  bond  sball  be  void." 

Your  petitioners  aver  that  under  these  pro- 
visions of  law  and  of  contract,  tbe  Western  &, 
Atlantic  Railroad  Company  bad.  during  the 
term  of*tbe  lease,  tbe  unimpeachable  right 
(first)  by  absolute  removal  in  proper  caaes,  a* 
hereinbefore  stated,  (second)  by  tbe  removal  (tf 
new  trade  fixtures  and  the  replacement  of  tbe 
old,  and  (third)  by  the  removal  of  the  new 
trade  fixtures  and  tbe  substitution  therefor  of 
others  similar  to  the  old  ones,  which  had  been 
taken  away,  destroyed  or  worn  out,  to  make 
such  saving  for.  Itself  of  properly  and  money 
as  Uiose  lawful  proceedings  would  produce. 

Tbe  WcBlem  %  Atlantic  Railroad  Company 
also  bad  the  right  to  sell  ill  improvementa  on 
the  leased  premises  to  its  labdioid. 

Tour  petitioners  show  that  by  a  letter  ad- 
dressed to  "His  Excellency  John  B.  GordtHi, 
Governor,  etc.,  Atlanta,  Ga.,"  dated  July  8, 
1887,  Joseph  £.  Brown,  then  President  of  the 
Western  &  Atlantic  Railroad  Company,  "callpd 
the  attention  of  the  Stale  to  the  clalma  of  the 
lessee,"  and  requested  that  the  St^.  the  land- 
lord,consider  tbe  subject  with  the  view  to  an 
adjustment  mutually  fair  and  advantageous  of 
tbe  claims. 

The  response  of  tbe  landlord  to  this  request 
of  tbe  lessee  was  a  peremptory  denbl  by  tbe 
landlord  of  the  existence  of  any  claims  on  ihc 
part  of  tbe  lessee,  and  a  declaration  in  the 
most  positive  terms  that  no  such  claim  would 
be  entertained  or  allowed  by  the  landlord. 
This  denial  and  this  declaratioa  were  made 
Ortober  24,  1B87,  aod  from  that  day  until  the 
22ddayor  December.  1800,  tbe  Western  is  At- 
lantic Railroad  Company  was  unable  to  carry 
ii^  effect  anv  of  its  rights  of  removal  aod  sub- 
slituiion  as  nereinbefore  set  forth.  For  tbe 
landlord  was  directed  by  the  Legislature  of  the 
State,  i»  tbe  same  legislative  resolution  which 
made  tbe  denial  and  declaration  aforesaid,  to 
use  all  of  the  executive  power  of  the  State  of 
Georgia,  to  prevent  tbe  Western  &  Atlantic 
Railroad  Company  from  exerdslng  any  of  the 
rights  hereinbefore  claimed. 

Not  only  did  the  landlord,  by  duress  and  tbe 
constructive  use  of  force.  Interfere  witb  the 
Western  &  Atlantic  Railroad  Company  in  ibe 
exercise  of  its  rights  as  aforesaid;  but  Ibe  land- 
lord went  further  and  treated  all  the  trade  fixt- 
ures erected  by  said  company  and  all  tbe 
property,  which  said  <K>mpaoy  under  tbe  law 
aod  under  its  lease  contract  bad  the  rigfat  to 
remove,  as  the  property  of  the  landlord,  and 
leased  tbe  same  to  a  new  tenant  by  a  lease  con- 
tract dated  June,  1890,  Uie  delivery  of  aaid 
properiy  to  be  made  December  S7,  1890. 

Because  of  these  differences  the  landlord  en- 
tered into  an  agreement  with  tbe  railroad  com- 
pany OD  December  22,  1890,  the  substance  of 
which  was  as  follows: 

1.  Tbe  Western  &  Atlantic  Railroad  Com- 
pany to  deliver  to  the  landtord.  December  17. 
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'300,  tbe  WesteTD  A;  AUaollc  Baflrood  Id  H» 
tbeu  condiiioD  and  its  MparteiiMicea,  and  tbiiB 
«iiable  the  landlord  to  deliver  to  the  new  ten- 
ant the  property  which  tbe  landlord  bad  under- 
taken to  lease  to  said  new  tenant. 

3.  The  landlord  stipniated  that  such  surren- 
4ler  of  the  railroad  and  its  appurtenances  by 
the  Western  A  Atlantic  Ballrond  Company 
was  not  to  impair  any  right  which  said  com- 
pany had  while  In  possesion  during  the  con- 
tinuaaoe  of  Its  lease. 

8.  The  landlord  to  submit  to  tbe  finding  or 
Award  which  might  be  made  under  the  pro- 
vlsi<His  of  the  resuution  creating  this  onnmis- 
sion. 

Tour  petltlonen  show  that  by  Tirtue  of  all 

the  foregoing  the  landlord  elected  to  become 
tbe  purchaser  and  owner  of  all  of  tbe  property, 
which  the  old  tenant  had  the  ri^t  to  remove 
frc»n  the  demised  premises.  Whereby,  the 
landlord  became  bound  to  pay,  and,  in  consid- 
eration of  said  obligatloD,  promised  to  pay,  to 
your  petlttooen  the  sum  of  money  which  said 
proper^,  appropriated  by  the  landlord  as  afore- 
said, is  reasonably  worth. 

Tour  petitions  show  that  at  tbe  time  of  the 
lease  made  to  the  Western  &  Atlantic  Railroad 
Company,  December  27,  1870,  the  building 
known  as  tbe  Union  Passenger  Depot  was  in 
process  of  coostiiiction  of  the  cost  of  which 
tbe  Slate  of  Georgia,  as  proprietor  of  the 
Western  A  Atlantic  Boilnwd,  was  to  pay  three 
tenths. 

At  the  date  of  the  lease  aforesaid,  this  build- 
ing was  not  finished.  Tbe  Stare  of  Oeorgla's 
share  of  tbe  sum  necessary  to  complete  it  was 
$7,29 1 .30.  This  last-named  sum  was  paid  by 
tbe  lessee,  tbe  Western  &  AUantlc  Railroad 
Company,  and  was  muiey  laid  out  and  ex- 
pended by  said  company  ffvthe  State  of  Geor- 
gia. Whereby,  the  Stale  of  Georgia  became 
liable  to  pay,  and,  in  coDsIderattou  of  said  lia- 
Ulity.  undertook  and  promised  to  pay  said  sum. 

A  part  of  the  premises  leased  bythe  State 
of  Georgta,  as  proprietor  of  tbe  neatem  A 
Atlantic  RaibOMJ.  to  the  Western  &  Atlantic 
Railroad  Comrany,  December  27.  1870,  was 
situated  in  the  state  of  Tennessee.  Tbe  prop- 
erty so  situated  was  taxed  by  tbe  State  of  Ten- 
nessee, by  tbe  county  of  Hamilton  f  n  said  State, 
and  by  tbe  of  Chattanooga  in  said  State, 
all  three  holding  said  property  in  their  re- 
spective jurisdictions.  All  these  Uxes  were 
lawfully  assessed  against  tbe  property  afore- 
said, }jy  said  taxing  powers  aforesaid  respect- 
ively. There  was  no  legal  obligation  on  the 
part  of  tbe  leasee  to  pay  these  taxes.  It  was 
the  legal  obligation,  however,  of  tbe  State  of 
Geor^  to  pay  all  taxes  lawfully  Imposed— its 
oUlgBtlon  both  to  tbe  taxlog  aathority.  and  to 
Its  tenant,  tot  the  protection  of  tbe  latter  in  tbe 
enjoyment  of  the  leawd  premtses. 

The  attention  of  the  State  of  Georgia  was 
called  to  tbeee  taxes  as  early  as  1879,  and  the 
Stale  through  its  governor  was  requested  to 
pay  the  same.  The  State  throu^^  Its  governor 
expressly  refused  to  pay  them.  Tbu-eupoD 
tbe  leasee  notifled  the  governor  that  the  prop- 
erty bi  Tenoesaee  might  be  sold  for  taxes.  Hie 
governor  replied  to  tbe  leasee,  intimating,  if 
not  Ibreatening.  tbat  If  tbe  lessee  permitted  the 
property  in  Tennessee  to  he  sold  by  reastni  of 
the'  lessee  falHog  to  p^r  the  taxea,  the  Stale  of 


Georgia  woaM  selie  tbe  nllroad,  and  dIspossMa 
the  lessee.  Whereby  tbe  Western  &  Atlantle 
Railroad  Company  was  compelled  for  Its  own 
|m>teGtioo  to  pay  said  taxes.  And  the  State  of 
Georgia  has  admitted  its  legal  HahlUty  to  pay 
said  taxes  by  actuallr  paying  tbe  taxes  as- 
sessed for  the  year  1890. 

The  amount  of  taxes  thus  exacted  from  tbe 
Western  A  AthmHc  Railroad  Companv  Is  tbe 
principal  sum  of  $124,977.0^  which  sum, 
with  interest,  Is  dne  to  ^atntUr  tbe  Slate  of 
Georgia. 

[Here  follows  a  scbedole  of  taxes  from  the 
year  1879  to  1681*,  inclusive,  amoantlng  to 
|124.277.50.] 

BMides  the  soma  of  money  which  the  State 
of  Georgia  owes  the  Western  ft  Atlantic  Rail- 
road Company  on  tbe  accounts  hereinbefore 
set  forth,  ft  Is,  In  equity  and  good  conscience, 
indebted  to  said  company  In  tbe  sum  of  $87.- 
993.62,  for  cerlalo  permanent  and  valaable  im- 
provements (iododing  culverts,  vien,  rock 
drains,  abutments,  etcl,  which  could  not  be  re- 
moved, and  wfalcb  tbe  Weston  ft  Ailaatle 
Railroad  Company  made  to  the  demtaed  prem- 
ises. 

Upon  all  which  petitioners  prayed  judgment 
against  tbe  State  of  Georgia  for  $711,890.87. 
besides  Interest. 

This  foregoing  petition  was  filed  on  the  9lh 
day  of  FebruaiT,  1891,  in  the  name  of  Joseph 
E.  Brown  and  E.  B.  Stablman  as  receivers  of 
the  Western  &  Atlaotic  Railroad  Company, 
appointed  by  tbe  doited  States  court  on  alle- 
gation that  by  expiration  of  its  charter' said 
company  bad  ceased  to  be  a  corporatioD. 

On  the  28d  of  Pebruaiy,  1891,  the  State 
moved  to  dismiss  tbe  cause  unless  the  Western 
ft  Atlantic  Rdlroad  Company  would  sue  In 
it»  own  name. 

On  tbe  9th  of  March  petitioners  amended, 
alleging  when  and  bow  and  why  they  were 
made  receivers.  On  the  next  day  the  Com- 
mission ordered  tbe  case  dismissed  unless 
amended  so  as  to  make  the  ease  proceeded  in 
the  name  of  tbe  Western  ft  Atlantic  RaHroad 
Company. 

Thereupon  the  plaintlfTs  counsel  agreed  so  to 
amend,  and  It  was  formally  done  on  the  12tb 
of  March. 

On  the  10th  of  March,  1891,  the  State  filed 
a  plea  tbat  under  said  resolution  of  29d  De- 
cember, 1890,  no  authority  existed  In  the  Com- 
mission to  "inquire  into  and  decide  what  struc- 
tures and  property  placed  upon  ssid  railroad 
or  its  right  of  way  are  trade  fixtures,  or  to  de- 
cide upon  the  right  of  the  lessee  to  remove  tbe 
same  during  the  term  of  its  lease,"  and  that 
therefore,  all  questions  as  to  trade  fixtures 
raised  by  tbe  petition  were  beyond  the  juris- 
dl<^on  at  tbe  Gommlsrion. 

For  farther  plea  the  State  claimed  that  tbe 
extreme  limit  to  which  said  company  was  by 
said  resolution  to  sue  was  $600,000.00,  and 
therefore  the  Commission  has  not  authority  to 
inquire  into  alleged  dalms  aggiegatlDC  more 
than  that  amount. 

On  Ihe  10th  of  March.  18M,  tbe  8Ute  also 
filed  a  plea  of  tbe  genetal  Issue  and  also: 
"Tbat  on  Decnnber  VT,  1870,  when  said  West- 
em  ft  Atlsntic  Railroad  was  leased  to  a  com- 
pany of  peraoDS,  wlio,  tberenpon  became  In- 
corporated  under  tbe  name  of  the  Westam  ft 
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AUaotic  Railroad  Company,  tbere  was  no  law 
of  Uie  State  of  Tenoefisee,  wbich  impoaed  a 
tax  upon  tbe  property  of  thi»  defeodaDt,  lying 
vithio  said  State,  eitber  for  Btale.  couoiy,  ur 
muDidpal  parposM,  and  tbat  tbe  taxes  tDerB- 
after  exactw  were  imposed  upon  tbe  VVesteia 
&  Atlanlfc  Railroad  Company,  wbicb  was  tbon 
ooDtiolUnK  and  operaiiog  said  Western  &  At- 
Isnlic  Raiuoad  aiid  pnip«rty.  and  doing  busi- 
oetB  in  tbe  State  of  Teanessee,  and  were  taxes 
for  wbicb  said  oompBDy  were  liaMe  and  not 
tbis  defendftDt." 

And  for  furtber  plea  tbis  defendant  says, 
that  if  tbe  Western  «  Atlantic  Railroad  Com- 
pany paid  any  taxes  upon  said  property,  in  ibe 
State  of  Teoneseee,  eitber  to  the  Slate  of  Ten- 
neasee,  county  of  Hamilton  or  city  of  Cbatta- 
Booga,  Uiot  said  taxes  were  voluntarily  paid 
by  said  lease  company  witboot  complaint  to 
tbia  defendant,  without  its  consent  or  knowi- 
^ge,  and  witb  no  autborily  to  do  so  for  or  on 
bebalf  of  tbis  defendant,  and  tbat  said  taxes, 
haviog  been  voluntarily  paid,  do  not  coDstitute 
«  legal  claim  against  tbe  State  of  Georgia,  and 
tbal  tbe  defendant  Is  not  indebted  and  cannot 
be  beld  liable  for  such  payment  of  taxes,  if 
■ay  were  so  paid,  nor  Unt  ftsy  claim  or  claims 
fat  sucb  taxes,  on  acooQDt  of  suob  paymoits. 
if  any  were  made. 

And  for  furtber  plea  tbis  defendant  s^s. 
tbat  if  plaintiffs  bave  paid  any  tax^  to  Ibe 
State  of  Tennessee,  tbe  county  of  Hamilton, 
in  said  Stale,  or  to  tbe  city  of  CbattaDooffa,  in 
said  State,  upon  tbe  said  propnly  of  tbis  de- 
fendant stoce  1670,  tbqf  haTe  done  so  with  the 
full  knowledge  tbat  this  defendant  bad  mA- 
tively  refused  to  pay  tbe  same  and  denied  its 
liablUty  therefor. 

And  for  furtber  plea  this  defendant  says, 
tbat  it  is  due  to  pluntiffs  nothing  on  account 
of  the  payment  of  taxes  by  said  plaiotiffB,  for 
tbat  the  taxes  allied  in  said  petiUon  to  iiave 
been  paid  by  tbe  Western  &  Atlantic  Railroad 
Company,  were  assessed  under  the  laws  of 
Tennessee  against  tbe  Western  &  Atlantic 
Railroad  Company,  and  not  against  tbe  prop- 
erty of  tbe  State  of  Oeorsia,  and  that  if  said 
taxes  were  paid  by  the  Western  &  Atlwtic 
Railroad  Company,  tbis  defendant  is  not  in 
any  manner  indebted  lo  plaintiff  on  account  of 
taxes,  or  tbe  payment  thereof. 

And  for  funber  plea  tbis  defendant  says, 
that  plaintiffs'  right  of  action,  if  any  they  ever 
bwl,  for  and  on  account  of  taxes  alleged  to 
have  been  paid  to  the  State  of  Tennessee,  tbe 
county  of  Hamilton,  and  the  cityof  Chatta- 
nooga, prior  to  February  10,  lw7,  accrued 
more  tlian  four  years  befwe  tbe  filing  of  Iheir 
said  petition,  and  that  tbelr  right  of  action,  if 
any  they  ever  lutd,  as  to  all  such  items  and. 
amoiinu,  is  haired  by  tbe  Statute  of  Limita- 
tions." 

On  tbe  17th  of  March.  18&1,  the  State  filed 
pkas  of  oouutercUdms  for  office  furniture, 
roed  .equipment,  tocds,  etc.,  which  were  deliv- 
ered under  tbe  lease  and  not  returned,  aggre- 
gating 1608,710.75. 

.  The  {4ainaif,  on  Ibe  3IHh  of  April.  1881, 
amended  tbe  petition  by  striking  out  1878  and 
inserting  lb73  aa  to  tavw.  so  that  tbe  petition 
will. read:  "Tbe  attention  ol  tbe  State  «f 
Georgia  was  called  to  these  taxes  as  early  as 
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1872,  and  the  State  vas  requested,  through  its- 
governor,  to  pay  tbe  same.^ 

As  TO  JxmrsDicnoiT. 

Tbis  Commission  was  created  by  and  undn- 
a  resolution,  approved  December  32,  1890, 
and  has  do  juriadiclioD  not  thereby  conferred. 
Upon  tbat  resolution  only  this  ease  must  stand. 
Georgia  is  not  suaUe  under  any  general  law. 
States  are  not  su^le  except  by  their  consenL 
"  It  is  well  settled  that  no  action  of  any  Idnd 
can  be  sustained  against  the  goremment  itsplf 
foe  aqy  supposed  debt,  unless  by  Its  own  con- 
sent, under  some  special  statute  altowing  it.'' 
Heetidt  V.  Walker,  52  U.  S.  11  How.  890.  18  L. 
ed.  700  (I860);  Briteoe  v.  Bank  «'  Ctfmt/ton 
waUU  of  Ky.  86  U.  S.  11  Pet.  967,  »  L.  ed. 
700;  United  StatM  v.  MBlemon,  45  C7.  B.  4 
How.  288,  It  li.  ed.  977.  Onrsuiwemecoiul, 
in  1856,  said:  "It  is  an  act  of  great  conde- 
scension for  tbe  Slate  to  disn^  Itself  of  its 
sovereignty  and  liUgate,  In  its  own  courts, 
with  a  private indivuual  upratcrmsof  perfect 
equality.  Surely  tbe  party,  under  such  cv- 
cumstances,  should  comply  strictly  with  tb« 
terms  of  the  Act  conferring  Jurisdtelioo." 
Mason  v.  Oooper.  1ft  Ga.  M4.  See  also  Wal- 
lace  V.  Thoma$,  84  6a.  648;  DoSbiiu  v.  Oramct 
87  Ga.  240.  and  ThwtUet  due. 
66  Ga.  678.  Tbe  resoluikin  declares  that,  "in 
considering  any  claim,  question  or  issue,  aris- 
ing out  of  said  lease,  re^raid  stiall  be  had  to 
the  rights  of  tbe  sovereign  State  of  Georgia." 
Res,  4. 

Tbe  law  Is  plain.  To  know  bow  to  Inters 
pret  tbe  resolution  it  is  needful  to  zecall  Vb» 
history  of  the  matter. 

Tbat  tbis  is  a  legitimate  and  neeessary  aid  to- 
construction  we  quote,  "In  construing  an  Act 
of  Oonness  ttie  court  may  reoor  to  tbe  bistoty 
of  tbe  timea  when  it  was  passed.  In  onler  lo 
ascertain  tbe  kmod  for,  «  wdl  as  tbe  nwan* 
ing  of,  particular  iwovisinos  of  It."  TnAM 
SkUet  V.  UnhnPtcB.  Ovi  91  U.  &  ?».  S8  1^ 
ed.  224  (4). 

Look  "it  neoessuy  to  tbe  pahUo  falstoty  o€ 
tbe  Umes  In  wbich  It  (tbe  ActjLpassed."  AU- 
rt^gnY.  Wimanu,  44 U.  8.  SHow.  H  "  L. 

ed.  476.  . 

'  'In  tbe  constraotion  of  the  statuloty  or  \oeal 
laws  of  a  State,  it  is  freqaeolly  necessaiy  to 
recur  to  tbe  history  and  niuation  of  tbe  coun- 
try, in  order  to  ascertain  the  reason,  as  well  as 
tbe  meaning,  of  many  of  the  provisions  ia 
them,  lo  enable  a  court  to  apply,  with  pro|»i- 
ety,  ttke  diffenot  rules  of  ooastruingslaiutes.'" 
PntlP»  y.  Brmeder,  14  U.  a  1  Wheat.  121,  4= 
L.  ed.  M  (ISlfl). 

[The  oploion  proceeds  to  set  out  at  tengttk 
the  public  history  of  tbe  presentation  of  tbe 
claim  of  tbe  lessees  to  the  Graeral  Assembly 
of  Georgia;  arriving  at  tiis  condusion  that  tbe- 
question  of  ^ade  jutvr€9,  as  deolsred  for  by 
plaint^  was  wbrnftied  to  the  juiMictioa  of 
the  Commisriai.} 

Id.  a  letter  to  Governor  Goidon,  Senator 
Bnmrn  said:  "  Now,  It  Is  true  that  Iben  ia- 
n«  provision  in  the  Ast  of  tbe  Leglslaturtt 
wbiob  giires  tbe  company  anytblog  fbr  betlar- 
mems,  though  ibe-  Btn»|  principles  «f  anl^ 
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unl  equity  and  juitioe  dictate.  «od  it  wouM< 
seeni  tut  common  booesty  requires,  tljat  the 
coiapauy  sbonM  receiw  aome  reaaoDakle  com 

Ttie  Oenoal  Assembly  of  1887  nefuaed  to 
eoterteto  tfiy  dafn  for  bettetnieDtB.  And  tbe 
lewIutioD  ufider  wbicb  we  act  tecog^ize*  do 
equitable  claim.  Tbat  resolution  recites  tiiat, 
"  wbereas  tbe  te«Bees  claim  that  tbey  are  not 
legally  bound  by  tbe  lease  cwtract,  or  otber- 
■vm,  lo  deliver  the  rood"  la,  belter  conditicai 
tbao  when  leoaed*  etc.,  tbi«  CbmtDlsalon  ahal) 
be  made  "U>  hear,  consider  and  determine  the 
claims  set  furtfa  in  tbe  Idregaing  preamble  ac- 
cording to  the  legal  rights  of  the  lessties  under 
the  lease  Actanotbeir  contract  with  tbe  Sti^," 
etc.  (Hesoluiion  Ut  >  The  resolutioa  xcquufs 
that  "  regard  shall  be  bid  to  Uie  sover^gn 
SUte  of  Georgia."  (Hesdution  4tb.)  And 
the  nth  Resolution  declarea  tbat  "(be  legal 
righta  of  tbe  leBsees  ^all  remain  the  same  a? 
they  were"  at  the  date  of  the  letter  of  1887  to 
Goremor  Gordon. 

A  like  question  was  decided  by  the  Supreme 
Court  of  the  United  Statealo  Bmuer  v.  United 
8taU»,  78  V.  a  9  Wall.  156,  18  L.  ed.  660. 
Tbe  United  Slates  coort  of  claims,  by  statute 
^  1060,  Kev.  Stat.  U.  S.),  has  Jurisdiction  of 
"  all  daims  founded  upon  any  law  of  Congress 
or  upon  any  regulation  of  an  executive  de- 
parlment,  cr  upon  any  coatrnct,  express 
or  implied,  with  tbe  govemmeot  of  tbe 
United  Stales,"  etc.  It  was  claimed  that  the 
United  ^ates  had  wiODgfuUy  appropriated 
lands  which  amid  not  na  defiveicd  to  peU- 
Uooer,  and,  therefore,  he  prayed  payment  of 
their  proceeds  then  in  Uie  treasury,  or  Uiat  be 
be  IndemniQed  by  "such  other  mode,  If  aoy 
there  be^  ss  will  be  equitable  and  just."  Tbe 
Supreme  Court  said:  "This  makes  a  caee  for 
the  interposition  of  a  court  of  equity,  and  If  it 
were  acootroversy  between  two  private  suitors, 
it  would  have  to  be  settled  there,  for  a  court 
of  law  could  not  afford  tbe  proper  mode  and 
measure  of  relief.  But  the  court  of  claims  has 
no  equitable  jurisdiction  given  it,  and  waa  not 
created  to  inquire  iuto  rights  in  equity  set  up 
by  claimauts  against  the  United  Slates.  Con- 
gress did  not  think  proper  to  part  with  the 
coosideralion  of  such  questions,  out  wisely  re- 
served to  itself  tbe  power  to  dispose  of  then^ 
Immunity  from  suit  Is  an  iQciaent  of  sover- 
eignty, but  the  govemmeot  of  tbe  United 
States,  in  a  spirit  of  great  liberality,  waived 
tiiai  immunity  in  favor  of  those  persons  who 
had  claimsagaiost  it,  which  were  founded  .up- 
on any  law  of  Congress  or  regulaUoo  of  an 
executive  department  or  upon  any  contract 
with  it,  expreas  pr  Implied,  and  gave  the  court 
of  ctaiins  tbe  power  to  bear  and  determine 
cases  of  this  nature."  Id-  159.  Therefore, 
tbe  court  lejectod  the  claim  without  passing 
upon  whetherit  was  ''equitable  and  just."  - 

Tbe  priadple-aeemi  to  cover  that  part  of  tbe 
plaioliff's  peiilioD  which  dalmi,  that  the  Btat^ 
u  "in  equity  and  good  conscience  indebted  to 
said  company  |105,816.SO  for  certain  perma- 
nent and  valuable  improvem^nrE  frhicb  could 
not  be  removed  and  which  said  company  made 
to  the  demised  .|iremise9."  By  amevdnient, 
tbat  amoHot,  |lQS.8l5.fiO,  is  chao|fed  to 
$87,898.63,  and  certain  itema.,agBr«gatiaj; 


^%^,4Si  iiave  been  taken  therefrom  and 
Irapsferred  to  another  account. 

Therefore,  we  find  against  tbe  whole  claim 
foreq^itabIe  relief,  because  we  are  restricted 
to  tbe  conaideiation  of  "legal"  claims  ooly,  by 
the  resolution  defining  and  limiliog  our  Juris- 
diction. 

The  ^daiotiff  did  not  .  show  us  any  rale  or 
doctrine  of  equity  jurisprudence  upon  which 
these  improvements  are  chargeable  to  tbe  State. 
A  liflht  recognised  by  an  eatabllshed  principle 
«f  equity  Jnnsprudenoe  might  be  regarded  aa 
al^I  Eight;,  hut  it  is  evident  tbat  tbe  plaiq- 
tm  is  his  petition  ,doeB  not  use  tbe  words 
*' equity  nw  good  conscience"  in  this  limited 
sense,  but  in  the  lo^se  and  general  significatiev 
of  those  terma^  We  oaauot  take  cognizanoe 
of  claims  reatiog  upon  "equity  and  good 
coDscienee"  in  the  latter  neanlng  of  theee 
worda 

Completion  op  Pabbenoeb  Depot  at  At- 

LAKTA. 

Plalniifl  daims  that  at<  the  date  of  its  lease 
this  building  was  not  flnisbed,  tbat  Georgia's 
share  of  what  was  neoeasary  to  complete  U  was 
$7,381.80.  which  was  paid  by  plaintiif.  where- 
by thfl  State  became  liable  to  pay  plaintiff  for 
said  sum  laid  out  and  expended  for  tbe  Staler 

Tbat  that  anm  waa  expended  by  tbe  lessees 
was  proved.  But  Georgia's  contract  toncbiag 
said  butldiog  waa  not  in  evidenoe.  Nothing 
appeared  on  the  subject  save  the  following: 

Tbe  leaaa  Aot  waa  approved  on  the  Mth 
day  of  October,  187a  Its  third  section  re- 
quirad  tb|B  governor  to  appoint  three  '  railroad 
men  of  experience,  wbo  snail  examine  the  road 
and  appiirtenanoes  carefully,  and  shall  make 
out  in  writing  a  schedule  or  inventory  of  tbe 
same,  careftuly  dcseribing  and  setting  forth 
the  ti^  condition  of  tbe  road  and  its  rolUog 
alockaod appurtenances,  and  t»<^>erty  of  every 
character,  which  shall  be  recorded  In  tbe  otfica 
oi  the  secretory  of  state  and  Qled  in  tbe  execu* 
tive  office.'  (Acts  1B70,  248.)  Governor  Bol- 
lock, then  in  office,  on  the  87th  of  December. 
1870,  after  the  lease  was  made,  appointed  Ai 
U  Harris,  W.  L.  Clark  and  L  N.  Du  Barry, 
to  make  such  inventory.  They  died  tbe  same 
on  tbe  10th  of  January,  1871.  In  it  they  pat 
this:  'No.  %\.  Om  Large  Pamager  Bmd' 
ing.  Located  between  initial  post  and  Piyw 
Street,  Atlaota,  now  in  course  of  erection^ 
contract  made  by  tbe  State,  and  lo  be  com- 
pleted under  the  contract,  and  at  the  expense 
of  the  State;  also  by  cooiraot,  Ibe  pk^mt 
sidings,  track  iH)proacbei^  eta,  to  ba  node  at 
tbe  Stale's  expense.  Tbe  interest  of  the  West- 
ern &  Atlantic  Bailroad  is  represented  to  be  (|) 
three  eigbtbs  of  the  whnle.' 

Senator  Brown,  as  President  of  tbe  Weeteta 
&  Atlantic  Railroad  Company,  on  Ilovemher 
8.  1871,  in  calling  ti^  atteotwo  of  Governor 
Cooley  to  oertain  cmussions,  elc.  In  the  ngoA 
of  ISITI,  on  other  mattery  called  attention  to 
tbe  above  remarks  and  said;  "And  I  remark 
tbat  tbe  State's  part  of  .the  car-sbed  (said  buildt 
ing)  bad,  as  X  am  informed,  at  iibat  time  beeit 
paid  for  by  the  Slate.  But  tbjs  cognpany  and 
the  other  railroad  compani«B  haye  been  9b)liged 
to  ccwplele  tbe  underworks  of  the  pafsengerr 
sbed,  including  the  l^yiotf  do^  of  the  track- 
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the  flooring,  the  stone  pavemeots  aroand  it, 
gas  flxiuies,  beating  apparatus,  and  other  Uke 
nuttera  connectad  with  the  depot,  at  their  owd 
expense,  tbey  not  baring  been  paid  for  li^  tbe 
Slate.  This  compaoy  paya  (Hvmptly  its  pro 
rata  proportion  as  the  work  progreases,  and 
ban  received  no  part  of  it  from  the  State,  la 
this  particQlar.  also,  I  wish  the  proper  preeer- 
TatloD  of  the  evidence  showing  the  facts." 
Afterwards,  for  reasons  betefnafter  ex- 

e Billed,  but  Immaterial  on  tbis  poinv  a  new 
YVDtmy^  wM  made  by  persons  cboesn,  one 
bj  eadi  party,  and  an  umpire.  Tb^  wi^ 
natborlsed  and  required  to  "  bear  evidence  as 
to  the  conditton  of  the  road,  Its  rolling  stock 
and  appurteoaDcea  of  every  character,  at  tite 
date  of  said  lease,  and  shall  make  out,  from 
the  best  evidence  wbicb  tbey  can  obtain  bear- 
ing on  the  qneatlon,  a  just  and  fair  tnventon^ 
between  the  Btale  and  the  lessee,  and  return  it 
for  record  as  aforesaid,  deecribinis  the  condi- 
tion of  the  track,  and  putting  a  fair  valuation 
upon  the  rolling  stock  and  material  and  appur- 
tenances on  hand  at  the  dale  of  the  lease." 
(Acts  of  1873,  531;  581.) 

That  report  was  made  to  Gov.  Smith,  on  the 
10th  of  December,  1878.  Tbey  "recommend 
that  said  Inventory  (of  1871)  be  taken  as  cor 
red  with  the  following  alterations,  and  as  thus 
amended  it  shall  stand  as  the  true  Inventoiy 
by  which  the  lessees  shall  make  their  final 
settlement  with  tbe  State  at  the  end  of  the 
lease."  And  all  tbey  said  about  tbat  depot 
was  tbat  they  found  tbat  it  had  Iwen  eomi^ed 
since  the  date  of  the  lease,  "and  tbat  tbe 
lesseee  bave  paid  $7,191.88,  being  tbe  propor* 
tion  due  by  tlie  Western  &  Atlantic  Railroad 
of  the  amount  expended  in  finishing  said 
building." 

It  will  be  observed  tbat  the  contract  of  tbe 
Stale  as  to  buikllng  that  depot  ts  not  In  evi- 
dence. Senator  Brown,  as  president  of  the 
lessees,  when  the  matter  was  fresh,  stated  Uist 
the  State's  part  for  the  building  bad  been  paid 
for  by  tbe  State.  The  Harris  inventory  said 
that  the  building  was  then  {lOtb  January,  1671) 
In  process  of  erection  under  the  State's  con- 
tract, and  under  that  contract  was  to  be  com- 

Eleted  at  the  expense  of  tbe  State.  But  the 
[ull  inventory,  of  187S,  does  not  reiterate 
that  as  a  charge  against  tbe  State,  tbongb 
ad  interim  Senator  Brown  bad  called  special 
attention  thereto.  Their  mention  of  tbe  WesU 
em  &  Atlantic  Railroad's  proportion  showed 
what  the  amount  was,  but  was  silent  as  to 
whether  tbe  State  or  tbe  lessees  should  bear 
tbe  burden.  There  is  no  other  evidence  on  tbe 
subject  Indicating  any  greater  autboritr  by  tbe 
lessees  to  charge  up  tbe  expenses  of  laying 
tracks  and  fixing  approaches,  etc.,  to  tbat 
depot,  than  tbey  would  bave  bad  to  charge 
Uke  expenses  at  other  depots  to  the  State, 
unless  tbe  quoted  remarks  from  tbe  inventorr 
of  1871  make  tbe  basia  for  such  a  dalm. 

It  wtH  be  observed  that  neitberof  sakl  board 
of  appraisers  bad  any  mote  authority  than  to 
make  inventories  showing  tbe  condidoo  of  tbe 
property  leased  at  tbedateof  the  lease,  under  the 
Mw  provldlag  for  tbeir  appointment.  Tber 
couM  lust  as  well  have  nnderUken  to  decide 
any  otber  difference  on  any  other  clain  be- 
tween tbe  parties  aa  tbla  depot  matter. 

A  pubUc  servant  bns  do  authority  to  Und 
U  L.a  A. 


the  State  or  deal  vrith  Its  buaiaees  beyond  tbe 
scope  of  his  authority.  Gate  v.  TerreU,  78  V, 
S.  h  Wall.  903,  30  L.  ed.  185;  fiteswb  v. 
Waiker,  6i  V.  S.  11  How.  8P1,  18  L.  ed.  901. 

Tbe  general  rule  Is  well  staled  by  Judge 
Story.  After  stating  the  law  of  private  agents, 
tbat  "tbe  principals  are  In  maov  cases  bound 
where  they  hare  not  autbori&Ba  the  declara- 
tions and  representations  to  be  made,'*heBaya* 
"  But  In  cases  of  public  afents,  the  govern 
ment.  w  otber  pablle  authority.  Is  not  bwind 
unless  U  manifestly  appears  tbat  tbe  agent  is 
acting  wltbin  tbe  scope  of  bia  authority,  or  be 
Is  held  out  as  having  authority  to  do  the  act, 
or  is  employed  in  his  capadty  as  public  agent 
to  make  tbe  declaration  or  represeotation  for 
the  govemmoit.''  Story,  Agency,  g  907  (a). 

It  Is  put  In  a  head  note  to  the  decnion  of  our 
Supreme  Court  thus:  "Tbe  power  of  such 
officer  (governor)  Is  specified  and  Hmlted;  and 
Inasmucb  as  it  grows  out  of  the  laws  of  the 
State,  the  sureties  signing  the  bond  are  con- 
clusively presumed  to  know  Its  extent,  l^e 
law  eaters  Into  and  becomes  a  part  of  such 
contract  as  efTectnally  as  If  set  out  therein. 
Tbe  consent  of  an  officer  acdng  under  sneh 
dedimu$  potettatem  to  stipulatioBS  beyond  this 
grant  of  power,  would  be  in  excess  of  hb 
authority  and  void."  tett^  v.  Gordon  Omnijf 
Oomrs.  70  Oa.  487  (4).  And  It  is  stroa^y  pnt 
in  the  text  of  the  decirioa.   Id.  4M.  4M. 

Therefore  that  statement  of  Harri<i  and  otbers 
in  the  inventory  of  1871,  tbat  tbe  State  shoald 
pay  for  completing  tbat  depot,  being  berond 
their  authority.  Is  nrid  and  amooota  to  noUilng, 
And  in  the  atfseuoe  of  any  evidence  thM  toe 
State  contracted  with  plaintiff  to  pay  therefor, 
we  see  not  why  tbe  lessees  were  not  twund  to 
pay  for  tbe  specified  tracks,  etc.,  which  were 
pnt  there  aftw  tfa^  accepted  tbe  road  in  Ua 
then  condition. 

Right  of  SuBSTiTunon. 

To  decide  tbe  remaining  question*  requires 
a  careful  examinatton  of  tbe  lease  contract; 
and  to  fully  understand  that  we  must  consider 
the  circumstances  in  wbicb  it  was  made,  its 
subject-matter,  etc.  "Tbe  surrounding  dr^ 
cumstances  are  always  TKOpet  aul^ecis  of  proof 
to  aid  in  tbe  construction  of  oootTacta."  Oa, 
Code,  §  8804.  Contracts  must  be  "read  in 
view  of  the  subject-matter  and  the  attendant 
circumstances  In  order  more  perfectly  to  nuder- 
stand  tbe  meaning  and  intent  of  the  parties." 
1  Oreenl.  £v.  13tb  ed.  g  877.  For  tbe  seme 
purpose  it  Is  proper  to  "prove  fads  and  cir- 
cumstances respecting  tbe  relatkjna  of  tbe  par- 
ties, the  nature,  quality  and  condition  of  tbe 
property  which  constitutes  tbe  sub)ect<matter, 
respecting  which  It  may  be  made."  Knigkt  v. 
yew  Bngtand  WonM  Co.  S  Cusb.  871-^ 
So  such  evidence  is  used  "  for  tbe  porpose  of 
applying  tbe  terms  to  tbe  subject-matter,  and 
Amoving  or  explaining  any  uncertain^  or 
amMsruity  which  arises  ftom  mdt  wpUca- 
tlon.'^  8toop$  T.  8milA,  100  Mass.  ti-M,  t 
Am.  Rep.  85.  The  above  quotatioos.  ensept 
that  from  onr  0>de,  are  taken  from  Wett  t. 
3mHA.  101  U.  8.  271,  278,  W  L.  ed.  813-81S. 
where  these  cases  are  etied  as  aonnd  law. 
unlversaHy  applied. 

llnch  of  such  evidaiioa  spears  oa  tMa  icc- 
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ord,  and  much  In  the  law  books,  of  which  we 
take  judicial  ootlce. 

Id  1836  Georgia  began  "•  railroad  com- 
niunlcatioD  as  a  state  work,  and  wltb  tbe 
funds  of  tbe  State,"  which  known  as  tbe 
Western  &  Atlantic  Railroad.  The  legislation 
as  to  It,  embracing  statutes  of  almost  everj 
year  up  to  1860,  are  in  Cobb's  New  Digest,  as 
are  also  the  Statutes  of  Tennessee  grsntiug  tbe 
pririlege  of  gointc  to  the  Tennessee  River,  and 
tbe  tax  exemptions  herein  mentioned.  Those 
laws,  as  modified  by  sabsequent  legtslution, 
were  codified  In  g§  M7-1016,  inclustve  of  tbe 
Code  of  Georglaj  1808,  of  force  when  the  lease 
was  made  to  plaintiff. 

That  "railroad  communication"  is  the  prop- 
erty of  Ihts  State  exclusively (gV67);  "tbeState 
occupies  tbe  same  relation  to  said  road,  as 
owner,  that  any  company  or  incorporation  does 
to  itR  nllxoad,  and  the  obllntions  of  the  State 
to  tbe  public  concenriDg  said  road  and  of  the 
public  to  said  road,  are  tbe  same  as  gorem 
other  railroads  of  this  State,  so  far  as  is  con- 
sistent with  the  sovereign  attributes  of  this 
Stale  and  the  laws  of  force  for  Its  conduct." 
§  U68.  By  Act  of  1603  it  was  made  liable  as 
other  railroad  companies  in  Qeorgiafor  dam- 
age done  by  the  running  of  locomotives,  cars 
and  other  machinery.  ^  d70.  The  other  sec- 
tions relate  mainly  to  the  running  of  the  same 
by  the  State.  Its  tracks  had  been  destroyed 
by  the  federal  army  In  1865,  but  it  bad  lieen 
rehabilitated,  and  was  in  operation  under  state 
control. 

In  tbe  language  of  Senator  Brown  In  a  let- 
ter of  Jnly  8,  1887,  in  December,  1870,  "the 
road  held  a  monopoly  of  western  business.  It 
was  like  a  funnel  that  almost  everything  from 
tbe  west  had  to  come  through  to  get  into 
Qeorgia,  the  Carolinas  and  Alabama." 

On  the  Ist  of  September,  1870,  A.  L.  Harris, 
Its  master  of  transportation,  reported  to  Foster 
Blodgett,  its  superintendent,  upon  tbe  condi- 
tion of  tbe  road.  Therein  he  said;  "It  will 
be  imposdble  to  run  the  road  through  the  com- 
ing winter  on  anything  like  time  without  many 
feturfol  casualties,  unless  the  above  mentioned 
track  ihall  bave  been  relaid." 

And  be  condnded  with  (he  following  re- 
capitulation of  what  must  be  expended  on  tbe 
Tou: 

"Altfttoona  Creek  rock-work  $  6,600  00 

Allatoona  Ore^  bridge  cover   1  ;800  00 

Unpakl  Ulb  t6t  CM^  engtnea,  inn, 

etc.   183,871  60 

40  mtles  of  new  tnck   468,000  00 

Total  $623,071  60" 

It  was  presented  to  the  General  Assemblv. 

Assuming  that  or  something  tike  that  to  be 
the  condition  of  tbe  road  at  that  time,  the  State 
was  confronted  with  tlie  necessity  to  sell  the 
same,  or  take  from  the  treasury  sufficient 
money  to  put  it  In  a  condition  of  safety,  etc., 
or  lease  It  to  some  person  who  would  do  that 
and  awnme  to  the  public  with  respect  to  the 
road  tbe  responsibility  held  by  the  State. 
That  snch  was  Us  condition  was  proved  by 
plaintiff's  witnesses,  and  Mr.  Tbomraon,  presi- 
dent of  lessee  of  1890,  testified  that  in  1670  tbe 
road  was  "all  to  pieces,"  lb  bad  order,  very 
poor  indeed.  The  pnqxisal  to  leave  was  fa- 
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vored.  Tbe  HXl  authorizing  Its  lease  had  in  H 
a  clause  in  these  words: 

"But  if  the  road  and  rolling  stock  and  ap- 
purtenances are  returned  in  better  condition 
than  when  received  hy  the  company,  the  State 
shall  compensate  the  company  for  the  differ- 
ence, by  allowing  a  credit  for  the  J^ame  ont  of 
any  payment  or  amount  due  tbe  Slate,  or  pay- 
ing tne  same  in  cash  to  the  company  when  the 
State  again  takes  possession  of  the  road."  Be- 
fore the  bill  was  passed  that  was  stricken  out 
by  a  vote  of  107  to  2  In  tbe  House  of  Repre- 
sentatives. After  that  tiie  lease  Act  was  passed 
and  approved  October  24.  1870.  Bo  much  of 
it  as  is  needful  for  the  present  purpose  is  that 
the  governor  should  lease  the  road  "with  all 
its  houses,  work-shops,  depots,  rolling  stock, 
and  appurtenances  of  every  character  to  a  com- 
pany to  be  formed,  for  a  term  of  twenty  years, 
tor  a  sum  not  less  than  $36,000  per  month,  to 
be  paid  monthly  into  the  treasury  of  this  State, 
for  the  use  of  tne  State,"  and  it  provided  for 
taking  immediate  possession  of  tne  road  and 
suit  on  the  bond  upon  failure  to  pay.  That 
section  added,  "But  the  faith  of  tbe  State  Is 
hereby  pledged  to  said  company  that  they  shall 
in  no  case  be  disturbed  by  the  authority  of  the 
State  60  long  as  they  keep  the  contiacton  their 
part,  and  make  Uie  payments  when  due" 
and  also  forbade  subletting.  The  lessees  were 
required  to  give  a  bond  for  $8,000,000;  that 
the  lessee  should  swear  that  it  was  worth 
$500,000  above  its  debts;  that  $5,000,000  of  the 
security  should  reside  in;Georgia,  and  that  Ihe 
"balance  of  the  seciuity,  if  out  of  the  State, 
shall  be  upon  real  estate  or  railroad  property." 
About  this  security  tbe  governor  was  required 
to  be  very  particular.  The  bond  was  to  be  for 
the  payment  of  the  rent  at  the  end  of  each 
month,  and  "for  the  return  of  the  road  and  its 
appurtenances  at  the  expiration  or  termination 
or  forfeiture  of  the  lease,  in  ad  good  condition 
as  it  was  In  when  received  by  the  com^ny 
from  the  Slate  under  said  lease,"  and  tbe  sure- 
ties must  swear  that  they  were  worth  $  j,000,000 
above  their  liabilities  of  every  kind.  Addi- 
tional sectuity  might  be  required  from  time  to 
time.  Appraisement  waaprovided  for  as  men- 
tioned elsewhere  herein. 

Tbe  Act  required  that  tbe  persons  who  com- 
pose the  company  to  lease  tbe  road  shall  not  be 
less  than  seven  in  number,  a  majority  of  whom 
shall  be  bona  fide  citizens  and  residents  of 
Georgia,  who  shall  represent  a  majority 
of  the  whole  interest  in  tbe  lease.  So  soon 
as  the  terms  of  the  lease  are  agreed  upon, 
said  persons  shall  then,  and  from  that  time 
be  and  become  a  body  corporate  and  pol- 
itic. And  said  company  shall  bare  tiie  same 
exemptions,  privileges,  rights,  immunities  and 
guarantees,  and  shall  be  subject  to  the  same 
liabilities,  disabilities  and  public  burdens  of 
other  railroad  companies  mentioned,  and  no 
more,  in  all  cases  where  this  Act  is  silent  and 
has  made  no  provision  on  the  subject.  See 
AcU  1870.  428^. 

A  proposal  for  said  lease  at  $25,000  per 
month,  which  was  accepted  and  bond  given 
with  seven  railroad  compaules  in  Georgia  and 
two  out  of  Georgia  as  securities  thereon,  and 
the  lease  was  completed  and  possession  deliv- 
ered to  tbe  lessees  on  the  27th  of  December, 
1870.   On  tbe  lOtb  of  January,  1871,  the  West- 


Digitized  by 


Google 


Gkobgia  Special  Judiciai.  ComuauoK. 


Mai, 


CTD  wd  AtlsDtic  Railroad  Company  passed  a 
reaohitioo  to  raise  .$460,000  for  the  foUowtog 
purpfNMs,  etc. 

"Whereas,  the  commUtee  appointed  bj  bis 
excelleDCy,  tbe  governor  of  Georgia,  have  re- 
polled  to  liim  as  lo  ibe  cooditioD  of  the  road 
way,  its  tracks,  depots,  shops,  equipmeuts^  and 
all  btber  property  of  the  road  that  will  come 
Into  Ibe  poBsraaion  of  tbe  company,  under  the 
tmns  and  conditioiw  of  tbe  lease  from  tbe 
Stale  of  Geor^;  and 

"Wbereas.  it  appears  tbat  tbe  property  is 
sreaily  depreciatd  and  particularly  that  many 
of  tbe  bridj^  and  mucli  of  tbe  track  is  not  !□ 
safe  and  emcient  condition  to  meet  the  de- 
mands of  I  be  people  of  Georgia  and  tbe  public 
generally,  requiring  prompt  transportation  over 
we  line:  aoaas  it  is  Uie  delerminatioo  of  tbe 
lessees  to  place  tbe  property  in  effective  coo- 
diiion  to  meet  promptly  all  reasonable  de- 
mands upon  it,  be  it 

"Resolved,  thai,  in  order  to  provide  tbe  funds 
needful,  from  lime  lo  time,  to  secure  new  rails 
and  oiber  property  required  to  put  tbe  road  in 
safe  and  efficient  canditioD,an  assessment  being 
made  of  twenty  thousand  dollars,  on  each  ooe- 
twenly-third  interest  and  ratably  there  beld  in 
greater  or  less  amounts,  whicb  shall  be  subject 
to  call  for  such  purposes,  when  demanded  by 
actiim  of  the  hoard,  and  all  parties  tu  tbe  lease 
be  duly  notified  thereof;  provide,  however, 
ttiat  calls  for  raid  assessment  shall  not  exceed 
ten  percent  of  tbe  amount  due  from  each  les- 
see, oftener  than  once  In  thirty  days." 

Here  was  a  direct  recognition  of  the  duty  of 
tbe  new  company  to  meet  the  requirements  put 
upon  railroad  companies  in  Georgia.  One  of 
the  "public  burdens"  it  aasnmed  was  to  be  a 
oommon  rairieroTer  that  rood.  WetUrndA. 
R.  Qt.  V.  State,  64  Ga.  487.  HcCay,  J.,  said 
the  Act  and  contract  bound  plaintuf  to  pay 
rental  and  taxes  to  tbe  statutory  limit  "and 
perform  other  dudes  undertaken  in  tbe  con- 
tract." 61  Oa.  437.  Tbe  common  biw  re- 
quired of  every  such  company  to  have  a  safe 
road,  good  machinery,  etc  Leoan  v.  Central 
R.  Of.  74  Ga.  685  (la)  and  (4)  m.  Tbeie  our 
supreme  court  mentioned  Peoria  <£  P.  C.  R. 
Co.  V.  Chicaffo,  RI.dP.B.  Co.  109  HL  135,  50 
Am.  Rep.  005,  19  CeoL  L.  J.  143,  and  also 
Maekin  v.  Botioit  d  A.  B.  Co.  135  Mass.  SOI. 
and  J/eOv  v.  aueugo^  I.  St.  L.A  C.R.  Co.  13 
Fed.  Rep.  9,  and  said  they  staled  "general 
duties"  required  of  railroads,  "as  foundi-d  on 
common  usaee  and  recognized  gent>ralW  by 
section  2069  ^ our  Code.  Tbe  case  in^Ga. 
685,  was  put  on  our  Act  requiring  connecting 
railroads  to  receive  freight  from  each  other. 
But  it  recognized  the  cotnmoo-law  lequire- 
ment.  In  the  cited  case  of  Pwriit  <*  P.  tl.  R. 
Co.  V.  Cheoffo,  R.  I.  A  P.  R.  Co.,  109  111.  185. 50 
Am.  R  605,  tbe  Supreme  Court  of  Illinois  tiaid : 
"  No  proof  is  needed  to  show  tbe  extent  and 
fmportaace  -ot  the  iaterests  Involved  !n  the  de- 
cision. It  is  a  matter  of  so  much  public  con- 
cern that*  ^dicial  notice  may  W  taken  of  the 
fact  t^at  CMS  belonging  to  dinereot  coiopanies 
are  intercbaureqUs'  u>cd  by  all  the  piinclpal 
raibroads  in  Uie  Unife<i  Stales  and  tbat  no 
company  could  do  any  ronuderable  freighting 
bundnes-t  that  did  not  come  to  tbl.<i  (general  us- 
age.  Without  mch  usage  it  would  be  dlffl- 
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cult,  if.  indeed,  it  would  be  possible,  to  trans- 
act the  buriness  of  tbe  country." 
Tbat  case  relates  to  carrying  frclKbt*.  But 

the  rule  is  even  stronger  as  to  passengers.  A 
eood  statement  of  it  comes  ftosn  tbe  dectaion 
of  the  Court  of  Appeals  of  Kentucky,  made  ia 
1881.  to  this  effect;  "They  (railroad  com- 
panies) are  bound  to  provide  a  road  and  engines 
and  cars  free  from  all  defects  which  endanger 
Ibe  lives  of  passengers.  .  .  .  Xor  have  t£gr 
dlscbarged  their  whole  duty  when  thn*  bave 
provided  the  things  just  mentiooed.  They  are 
bound  to  add  to  them  such  apparatoa  and  ap- 
pliances as  science  and  skill  «aaX\  from  time  to 
time  make  known  and  experience  shall  prove 
to  be  valuaUe  in  a  considerable  d^ree  in  di- 
minishing the  dangers  of  railroad  travel,  oro- 
vided  such  improvements  can  be  procurea  at 
an  expense  not  greater  than  ought  to  be  in- 
curred by  them.  Tajfior  v.  Grand  TYuak  B. 
Co.  48  K  H.  316,  2  Am.  Rep.  229;  TWfer  v. 
Talbot,  23  Dl.  357,  76  Am.  Dec.  695;  CW2» 
V.  %nicu4f,  B.  A  X  r.  B.  Co.  65  Barb.  93; 
Smith  V.  Xcw  York  A  B.  R.  Co.  19  N.  T.  127; 
2  Redf.  Railways,  3d  ed.  187. 189;  Ford  v.  Lm- 
don  dS.W.  R.  Co.  2  Fost.  &  F.  730;  Meier  v. 
Peiinsj/lvania  A  Cb.  64  Pa.  230;  ^nieeg  v. 
Erie  R.  Co.  43  X.  T.  123;  CfUdueU  v.  Ntn  Jer 
M-j/  SUitmboat  Co.  47  N.  T.  283."  Kemtvekg 
Cent.  R.  Co.  v.  noma*,  79  Ey.  160.  4S  Am. 
Rep.  308. 

Plaintiff's  counsel  iousted  that  tbe  Act  only 
required  security  for  tbe  return  of  the  road  "in 
as  ffood  condition  as  !t  was  when  received," 
and  tbat  no  more  was  required  by  tbe  lewe. 
The  teaae  was  to  the  body  corporate,  and  tbe 
bond  was  signed  by  its  president  for  iL  Tbe 
lease,  after  mentioning  the  covenant  to  pay 
rent,  added: 

"Also,  to  r^m  lald  road  and  lu  a(^rte 
nancea  at  tbe  expirBtk>n,  terminalion  or  for- 
feiture of  this  lease.  In  as  good  ooodition  as  ii 
was  when  receiv(>d by  saidcompany  from  said 
titate  under  this  lease.  This  lease  n  given  aod 
accepted  under  all  the  prorisiona,  grants  and 
conditions  prescribed  by  tbe  Act  of  tbe  General 
Assembly  of  Georgia,  entitled.  'An  Act  to  au- 
thorize the  lease  of  the  Western  atMl  AUautie 
Railroad  aod  for  other  purposes  therein  goen- 
tioned,'  approved  October  tbe  24tb,  A.  D.  1870. 
and  hereinafter  referred  to." 

Tbe  lease  was  thus  accepted  under  "all  tbe 
provMon?.  grants  and  ooodiHons  pfeaeribeir* 
by  said  lease  Act. 

Had  thecompanv  paid  its  rental  and  retwned 
tbe  road  tn  as  goodcondidoo  as  when  received, 
no  recovery  could  have  been  bad  oo  tbe  bond. 
But  that  was  not  the  measure  of  all  ptalotUTs 
liabiltty.  The  Treasurer  of  Georgia  and  other 
public  officers  give  bond*  with  certain  oondi- 
tionjt  and  lo  certain  sums,  but  those  bonds  do 
not  measure  their  llabnitk*.  Tbe  T^teasurer 
cannot  take  what  tbe  treasury  botds  and  p^ 
up  bis  bond  in  full  dfschar^  Tbe  oonstmc- 
tlon  of  the  contract  cooteoded  for  by  plaintiff's 
couD!«l  «eems  to  us  too  narrow;  It  i^otcs  tbe 
plaloUITs  obllgatkin  and  undertaking  to  be  a 
common  carrier  with  all  tbe  UaUliiies  and  db- 
abilitieji  and  public burdenatbrreof.  Tbecooi- 
paoy  did  not  ondeaiaiid  Its  cootnct  Tbdr 
said  resolation  Of  Januaiy  1%  1871,  to  rate 
t400.00Q  was  put  upon  tbegmnd  "that  many 
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of  the  brtdMs  and  nrucb  of  tbe  track  b  sot  in 
a  Mfe  oondiMoi]  to  mret  the  demands  of  the 
people  of  Qcorgk  and  tbe  public  genera)^  re- 
qoinBg  pRHupt  trantpoiiatfoa  orer  tbe  nne." 
and  ttaey  propose*!  to  put  the  road  "in  safe  and 
efficient  oondttion." 

Later  the  company,  In  1878,  defending  the 
integrltT  of  tbe  lease,  published  a  pamphlet 
vith  tb»  prefaee: 

"  Theoempany  to  whom  the  lease  ts  made, 
deetring  that  all  Ihe  facts  be  full;  known  to 
the  pablic,  have  collected  and  herewith  pub- 
lish the  Act  of  the  Leglstature,  etc.  .  .  . 
Tbe  people  of  tbe  State  are  reapectfullT  re- 
quested  to  read  the  whole  and  judge  for  them- 
selvea. 

"  Tbe  road  and  rolHog  stock  is  io  such  bad 
condition  as  to  recmlre  a  very  lai^  outlay  to 
put  ft  fa  order.  To  meet  tfata  exigency  the 
company  have  assesBed  each  of  the  tweuty-three 
aharesin  tbe  sum  of  |30,000,  making  in  tbeag- 
gregate  $400,000  for  the  repairs  of  the  road. 
Their  rMi  is  a  very  heavy  one,  and  tb^  must 
manage  wall  for  years  to  oome  to  pay  fS6,000 
per  month  and  pay  back  tbts  heavy  outlay. 
Tbejr  will  pay  the  1^5,000  per  month  prompt- 
l[y,  whether  th«f  make  ft  or  oot.  The  tax- 
payers of  Georgte  are  most  benefiled,  as  tbey 
will  receive  |6.000,000,  besides  interestion  tbe 
amount  paid  in  monthly  for  tbe  use  of  the  road 
twenty  yean;  and  it  will  be  returned  tn  better 
coodllifHi  than  they  received  it.  Had  it  been 
retaioed  In  politics,  tbey  would  have  received 
nothing.  Let  every  citizen  read  all  the  facts. 
Tbe  company  respectfully  Invites  thorough  in- 
vestJgBllon.   Tliey  have  oothtng  (o  conceal." 

Tbey  then  expected  paymeat  to  uome  from 
good  management,  not  from  tbe  State.  They 
than  expected  to  return  the  road  in  better  con- 
dltfoB,  not  to  run  It  down. 

Tbe  plalDtHra  witness,  Engfaeer  Greene, 
swore  that  tbe  road  in  1680  was  in  "  no  better 
condition  than  would  be  necessary  to  operate 
successfully  and  safely  the  business  of  that 
companv.  ...  It  was  necessary  to  put  on  the 
alael  raiis  or  some  other  beavy  rail,  in  order  to 
do  the  boiliMes  done  tiy  tbe  railroad  for  13m 
last  eight  or  ten  years." 

Tbe  wilneas,  Mantn  Dooly,  swore  that  all 
the  side  tracks  and  all  tbe  extensions  put  in  at 
Atlanta  are  a  part  of  the  terminals,  and  were 
neeesMTT  to  he  In  tbetoad  to  conduct  the  busi- 
neaa  and  even  with  all  tbe  improvements  they 
made,  were  not  yet  enough. 

He  said  that  ebangiug  tbe  width  of  tbe 
track  waa  for  the  purpose  Of  iblpping  over 
tibe  roads  UMtb  and  south  without  transferring 
tbe  freight. 

He  swore  that  tbe  defects  in  the  wall  and 
arch  of  the  tunnel  were  there  when  lessees 
took  pMsessioD,  continually  gettf nfp  worse, 
hrtekn  falling  down  from  cars  rubbing  the 
bank. 

And  6eMtor  Brown,  Id  bis  said  letter  of  July 
8,  iM.  said,  that  ^  exigencies  of  busiueee 
required  heavy  eogfoeb  and  tbat  tbey  de- 
manded new  track  of-st^l;  that  the  same 
thing  called  for  heavy  cars.  He  eafd:  "The 
company  has  taken  up  all  of  the  old  i^lls, 
nanatof  wkifcA  tt'WM  dengmns  to  Mas  over 
with  « tndn  naning  at  any  coaaMerable  speed. 
and  baa  laM  4»m  tbe  irht/te  lene&'.of  the 
T*>nii  with  an  enieUait  article  of  -  Beastifter 
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Steel.  The"  company  has  laid  dbwn  twenty- 
one  miles  of  stde-trock,  which  was  found 
necessary.  Part  of  this  is  in  Atlanta,  part  in 
Obattanooga,  and  psrt  at  different  points  along 
the  line  of  road.  The  company  has  expended 
a  very  large  sum  of  money  m  thoroughly  bal- 
lasting tbe  track,  neatly  improving  the  con- 
dition of  the  road.  It  has  removed  bridgca 
when  worn  oot,  and  replaced  them  with  iron 
bridges." 

It  may  be  true  that  all  tbls  mav  have  been 
done  because  it  was  profitable  to  do  it,  but  tbe 
company  was  bound  by  the  law  of  its  bein^ 
and  by  the  liabilities,  dlsablliltes  and  public 
burdens  expressly  assumed  to  do  all  these 
things  to  the  extent  of  its  ability,  even  though 
It  might  not  have  been  done  profitably  in  a 
pecuniae  sense. 

Tbe  plaintiff's  petition  declares  that  io  1870 
tbb  road  "  was  so  much  out  of  repair  and  in 
such  condition  of  delapldatiou  tbat  its  pro- 
prietor (tbe  State)  was  confronted  with  tbe 
attemative  of  laving  out  a  large  sum  of  money 
to  pot  ft  in  gooa  working  order  or  to  lease  ft 
for  a  term  of  years  to  persona  who  would 
mske  the  necessary  outlay." 

That  is  true,  ^cause  it  was  true  the  State 
said  to  the  world  that  it  would  not  make  tbe 
necessary  outlay  to  do  tbe  work  then,  nor 
woold  at  the  end  of  the  lease  pay  anybody 
who  would.  But  tbe  Stale  propoaed  to  lease 
it  at  a  rental  of  fSQ.OOO  per  month  or  more, 
not  to  be  bid  for  In  open  market  by  those  Io 
tbat  business,  but  mainly  by  Geor^ans,  and 
excluding  all  railroads  and  express  companies, 
and  upon  such  other  terms  ss  that  few  could 
compete  therefor.  -  AH  these  farts  were  known 
to  the  lessees.  They  got  it  at  $95,000  because 
of  its  condition,  because  tbe  State  would  oot 
make,  and  they  must  assume  to  make,  all  the 
necessary  outrays  and  keep  fhe  road  in  proper 
condition,  aa  was  required  of  the  other  named 
roads.  To  require  the  State  now  to  pay  for 
such  improvements  would  be  giving  a  con- 
struction to  the  contract  which  in  advance  she 
declared  against,  and  which  the  lessees  knew 
was  not  the  contract,  as  Is  shown  by  the  facia 
and  their  conduct  in  tfae  premises. 

It  may  be  presumed  tbat  the  rental  was 
smaller  than  it  would  otherwise  have  been, 
because  tbe  leasing  whs  so  hedged  iu  and 
clo{^ed  with  legal  obligations.  If  so,  tbe 
State  has  already  indirectly  paid  for  all  (hose 
things.  But  whether  that  oe  true  or  not,  such 
was  the  duty  of  plaintiff  under  Its  contract, 
and  tbat  duty  continued  to  the  end  of  lis  term. 
To  remove  the  steel  rails  ($S68,99B.20),  tbe 
bsllast  ($159,316.20)  and  sound  bridges,  and 

SUt  back  the  old  rails  and  restore  tbe  rond  to 
s  condition  of  unsafety  of  property  and  life, 
and  call  tbat  a  compliance  with  the  contract 
of  the  company,  seems  to  ns  unsound  construc- 
tion. Tbe  Stnte,  with  relation  to  that  nrnd 
owed  a  duW  to  ibe  public,  which  ttie  plaioiilr 
contracted  to  perfonn.  It  baa  not  gone  beyond 
Its  performasee. 

Tkadb  FixTORpa 

But  plaintiff  contends  that  many  things, 
^v«b  (bough  necessary  to  be  there  while  it 
ran  tbe  road;  were  its  ttade  fixtures,  and  re- 
Btovable  daring  the  tenancy,  and  thaV  if  the 
State  prevented  tbeir  remoni  H  should  pay 
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therefor,  i  bat  follows  from  the  leservatioo 
of  rights  aDder  said  resotutioD  of  ld90,  tvpra, 
giviDg  plaiDllff  here  all  righu  it  bad  in  1887. 

The  cases  as  to  trade  fixtures  are  iDDumer- 
able,  and  appareotly  not  all  reconcilable  oa 
principle.  Uany  of  them  turn  on  special 
coQiiactB.  The  decisions  are  affected  by  the 
relaliooshi^of  the  parties,  as  between  execu- 
tors and  beirs,  mortgagor  and  mortgagee,  pur- 
chaser and  Ecller,  landlord  and  tenant,  etc. 
Some  turn  on  the  mode  of  annexation,  while 
that  is  ignored  bv  others. 

A  renew  of  all  cited  In  argument,  pro  and 
eon.,  would  be  impraclicabte  and  unprofitable. 
As  a  rule  thej  concerned  the  relation  of  the 
owners  of  land,  onto  which  tenants  brought 
something  not  to  improve  the  land  but  to  carry 
on  their  business.  Such  was  the  leading  case 
of  Eltm  T.  Maw,  8  East,  88.  That  case  was 
approved  by  the  Supreme  Court  of  the  United 
States  in  Van  Nm  t.  Packard,  27  U.  8.  2  Pet. 
187,  7  L.  ed>  374,  and  bv  uur  Supreme  Court 
in  Carr  v.  Oeorgia  R.  Co.  74  Ga.  74,  where  a 
brick  depot  was  {obiter)  said  to  be  remowble 
under  certain  circumstances. 

A  railroad  is  real  estate,  including  its  road- 
}>ed,  rails,  ties  in  track,  depots,  tanks,  etc. 
Sortliem  Cent.  R  Co.  v.  Canton  Co.  80  Md. 
347;  Bvnt  v.  Bap  State  Iron  Co.  97  Mass.  288; 
ffart  V.  Benton  Betlefontaine  B.  Go.  7  Mo.  App. 
446:  Union  Trust  Co.  v.  Weber,  96  111.  346. 

But  none  of  the  cases  cited  or  found  by  us 
seem  to  touch  the  case  under  investigation. 
This  record  shows  tiiat  Georgia  owned  some 
land  in  Atlanta,  Georgia,  and  at  Cbattanoc^, 
Tennessee,  bendes  Us  depot  grounds^  and 
some  other  lands  along  the  road.  But  tbey 
are  so  Inoonriderable  as  not  to  Iw  mentioned 
in  the  lease  Act  or  the  advertisonent  or  lease, 
but  passed  only  as  "  appurtenances "  to  the 
railroad.  We  are  not  even  Informed  how  the 
State  owns  the  right  of  way.  The  statute 
cited  says  tlie  Stated  propeity  is  the  "  railroad 
communication"  only.  It  was  wtien  leased 
simply  a  railroad  in  operatton  by  the  State  and 
rented  to  be  used  as  such  during  the  lease  and 
returned  as  a  railroad  to  be  again  used  as  such 
at  the  end  or  forfeiture  of  the  lease.  The 
things  put  upon  it  are  in  no  wise  separate 
therefrom,  but  were  put  upon  it  from  tune  to 
time  to  ke^  it  in  condition  to  be  used  as  a 
railroad,  because  the  tenant  was  bound  by 
contract  so  to  use  tbe  same,  and  could  not  do 
so  without  such  appliances. 

As  iron  rails  wore  out  steel  rails  were  put 
down  in  their  places;  so  old  bridges  ww 
patched  or  renewed,  and  many  of  tbese  were 
again  replaced  by  others  during  this  long  lease 
of  twenty  years.  Wbeu  old  ndls,  etc.,  were 
taken  up  they  were  not  laid  aside  and  kept  for 
the  landlord,  but  were  sold  and  tbe  tenant 
kept  tbe  proceeds  for  its  own  use. 

This  "ntUrosd  communication  "  was  valu- 
able  only  as  a  railroad;  the  thioga  put  upon  it 
were  to  Improve  it  as  a  railroad.  Very  few  if 
any  of  the  specified  things  oould  be  removed 
without  great  injury  to  themselves.  Their 
removal  would  unfit  tbe  railroad  for  Its  allotted 
work. 

Some  cases  make  Ibese  two  facta  a  final  test 
as  against  removability.  That  has  been  reccw- 
nized  in  this  State.    Wadi  T.  Jokmtan,  3s 
Oa.  88. 
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The  petition  claims  $492,828.45  for  what  it 
calls  trade  fixtures.  Among  the  items  which 
make  that  sum,  are  ballast  $159,216.26;  eteel 
rails  $368,995.20,  and  other  things,  aggrt^t- 
iog  $781. 652.95:  minus  tbe  cost  ol  cer- 
tain other  specified  thincs  whtcb  would  have 
to  be  restwed  In  tbeae  ptaoes  to  bring  the  road 
back  to  tbe  condition  which  tbe  plaintifT 
claims  would  be  satisfactory  under  their  lease 
contract.  Tbe  plaintiff  Insists  that  that  right 
eziste  in  virtue  of  tbe  law,  that,  as  between 
landlord  and  tenant,  trade  fixtures  put  upon 
the  land  in  the  interest  of  trade  are  remonUe 
upon  the  ground  of  public  pc^cy  In  oider  to 
encourage  trade.  That  would  be  a  strange 
public  policy  which,  in  order  to  encourage 
trade,  would  allow  tbe  Central  Railroad  & 
Banking  Company,  or  tbe  Southwestern  Rail- 
road Company  to  tear  up  tbeir  present  tracks 
and  reduce  tfaeoiselves  to  the  condition  of 
1870,  and,  if  they  desired,  to  make  their  roads 
unsafe  for  the  transportation  of  property  and 
persons.  Yet  tbe  plaintiff  by  its  contract  is  as 
much  under  obligations  to  keep  its  road  io 
such  condition  as  to  be  able  to  safely  transport 
property  and  persona  as  either  of  those  roads. 
By  contract  it  has  undertake  to  do  that  reiy 
thing. 

Tfi«  above  stated  case  of  NorAern  Ctnt.  B. 
Co.  V.  Canton  Co.,  30  Md.  347.  was  much  relied 
on  by  plaintiff's  counsel.  It  held  that  attacli- 
ment  to  tbe  soil  was  not  decisive  in  such  mat- 
ters; 3d,  "Tbe  road-bed  of  the  railway  and 
the  rails  fastened  to  it  and  ibe  buildings  at  the 
depots  are  real  property,  but  under  certain  cir- 
cimutances  tbey  may  be  but  fixtures  and  be 
treated  as  personal  property."  In  that  parltc- 
ular  case,  the  owner  of  land  had  cooeented 
that  the  railroad  should  be  built  tbereoo,  and 
then  revoked  bts  decision,  and  sought  to 
bold  tbe  railroad  as  his  property.  Tlie  lan- 
guage of  the  court  In  that  case  was:  "The 
railway  of  which  it  formed  an  important  and 
necessary  part  cannot  be  rationally  aoppoaed 
to  have  been  designed  for  any  otner  porpoae 
than  ttiat  of  trade  connected  wUb  the  <»dlurr 
business  pursuits  of  a  railway  company,  ft 
certainly  was  not  accessory  to  the  enjoyment 
of  tbe  freeb(dd,  or  in  any  manner  neceeairy 
and  convenient  for  tbe  occupation  of  tbe  land 
by  the  party  entitled  to  ihe  inbwltaaoe.  Had 
it  been  voluntarily  abandoned  it  Is  not  pee* 
tended  that  it  would  and  could  have  beeo  aed 
by  the  appellee  as  a  railway." 

(HiU  on  Fixtures,  g§  22-d4,  treats  of  Uie  dls- 
tioction  Iwtneen  movable  and  immovable 
fixtures,  and  declares  that,  if  tbey  be  equally 
adapted  to  tbe  use  of  every  succeedlnc  tsDUtt 
of  tbe  pnpeitjr,  tb^  beooiM  part  of  ue  fl«e- 
hold,  and  not  removable.) 

Tbe  marked  diitiactlona  between  that  case 
and  this  are:  (1)  that  that  railroad  wna  hufli 
without  knowledge  that  the  landlord  ooold  or 
would  at  any  time  revoke  his  peraaissloa,  or 
that  at  any  time  tbe  railroad  would  have  to  be 
left  on  bis  land;  (2)  that  the  landlord  had  no 
use  for  that  part  «  the  railraad  oo  his  laMl. 
Here  every  nieoe  of  rail  and  every  other  thlac 
put  upon  this  railroad  became  part  and  pared 
of  it,  with  tbe  understanding  that  the  road  was 
to  be  ratumed  as  a  railroad,  and  to  one  whose 
ioleiestsand  obl^atkHMbotiLogmpeUed  tta  uaa 
asftiaOiOKL 
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Dother  test  made  hf  the  cases  Is  that  where 
fixture  la  not  accessory  to  tbe  land  or 
.y,  but  accessory  to  a  trade,  which  1«  the 
ciptl  thing,  then  it  is  removable.  That 
ncffoD  Is  well  stated  Id  Fortman  v.  Goepper, 
tb\o  St.  6M,  by  the  court  as  follows:  ' '  The 
eiple  to  be  kept  Id  view  ^Dderlyi□g  all 
tioDfl  of  this  kiod  is  the  distinction  be- 
'Q  tbe  bnsinessf  which  Is  carried  on  in  or 
1  tbe  premises  and  tbe  premises  or  loevg 
Tbe  former  Is  personal  in  its  nature,  and 
les  that  are  merely  acceBsory  to  the  buai- 
and  have  been  put  on  tbe  premises  for 
purpose  and  not  aa-accessoiy  to  the  real 
e,  retain  tbe  personal  character  of  the 
~ipal  to  whtch  they  appropriately  belong 
are  subservient." 

I  the  lilie  effect  we  quote  from  Brown's 
of  Fixtures,  section  18,  as  follows: 
riavtng  jegaid  in  each  case  to'  ihtjfnat- 
)r  the  principal  subject-matter,  tXl  such 
Ions  to  it  as  partake  of  Its  own  nature, 
in  consequence  of  that  similarity  of  char- 
,  readily  unite  with  it,  ate  prima  facie  to 
garded  as  becoming  inslantiv,  upon  their 
]  with  it,  part  and  parcel  wilh  it,  subject 
to  tbe  one  quatiflcation  that  tbey  are  not 
1  extravagant,  nnneceaaary  or  temporary 
tcter.  ...  It  becomes,  in  all  cases, 
:IIminary,  and.  Indeed,  an  indispensable 
□  determining  whelber  and  by  whom  a 
:ular  fixture  is  removable,  to  first  ascer- 
be  proper  and  distinctive  character  of  tbe 
iWpa/i>ilself." 

is  proper  for  us  to  remark  that  we  have 
prsooal'y  inspected  Brown's  Law  of  Plxt- 
because'  we  could  not  obtain  tbe  book, 
)ok  this  quotation  from  the  brief  of  Mr. 
rson,  wbo  examined  tbe  book  In  the  law 
y  at  Washington  city.  At  any  rate  the 
ipleis  sound. 

ely  the  principal  thing  In  this  case  was 
piece  of  land,  but  only  tbe  "  railroad 
lunication"  ranning  from  AUanta  to 
mooga,  rented  as  a  railroad,  to  be  used 
iflroad  and  returned  as  a  railroad. 
'  casc9  say  that  intention  of  tbe  party  who 
the  fixtures  bas  much  to  do  with  de- 
ling the  question.  But  that  intention  is 
•  be  derived  from  what  the  tenant  may 
jt  to  be  "Inferred  from  the  natnre  of 
tide  annexed,  the  relation  and  ^tuatlon 
party  making  tbe  annexadon.tbe  struct- 
a  mode  of  annexing  it,  and  tbe  purpose 
t  for  which  the  annexation  was  made." 
e  the  language  of  Ukief  JtMiee  Bartley, 
f  V.  Betoitt,  1  Ohio  St.  511, 39  Am.  Dec. 

believe  tfaat,ftested  by  each  of  those 
,  we  are  bound  to  flnd,  under  the  cir- 
inces  of  this  case,  tlmt  there  was  no  In- 
;  when  these  articles  were  placed  upon 
came  a  part  of  the  Western  &  Atlantic 
id,  to  remove  the  same, 
le  letter  of  Senator  Broyn,  dated  July 
,  aboTe  alluded  to,  in  which  be  was  try- 
persuade  the  governor  that  It  whs  better 
8tate  to  pay  a  consideration  to  plaintiff  to 
e  railroad  in  what  he  then  called  "its 

high  standard  of  improvement^"  be 
d  that  as  he  conslrued  tbe  contract  be 
•emove  many  specified  tbines  therefrom 
t  TtolatiDg  bia  contract.  He  added  this 
.A. 


language:  "  For  instance,  the  company  might 
do  all  Ihia,  and  tbe  State  would  then  receive 
the  benefit,  without  compensation,  of  over 
9100,000  that  the  company  has  put  into  ballast, 
(md  also  twen^-one  miles  of  (^ttdtog  for  sfde- 
tracka  put  down  by  tbe  company,  and^a  largo 
number  of  new  and  expensive  culverts  put 
down  by  tbe  company  in  the  track,  with  the 
change  of  gauge,  which  was  made  at  heavy 
expense,  to  fit  tbe  present  standard  gauges, 
with  numerous  other  smaller  tbiogsthat  arc 
permanent,  and  have  been  pat  in  Improved 
condititm  by  the  company."  From  that  it  wiy 
pean  that  a  very  hrge  part  of  what  plaiotuf 
now  ckdma  to  be  removable,  Senator  Bvown 
then  declared  to  be  permanent.  Thit  Code  of 
Georgia,  section  1^1,  declaies  permanent  fixt- 
ures not  Subject  to  removal. 

At  that  date,  though  discussing  at  length  the 
claimed  right  of  changing  the  strnctun  of  tbe 
railroad.  Senator  Bnmn  menctoned  no  anch 
thing  as  trade  llxtowft  That  letter  seems  to 
have  meant  that  be  would  fail  to  keep  the  road 
up,  and  let  It  run  down,  and  not  dismantle  it. 
^  far  as  this  recoid  shows,  the  claim  of  right 
to  remove  any  partEof  this  road  as  a  trade  flxt- 
lira  was  never  made  vnUl  1687,  and  then 
one  of  tbe  plaintiff's  attonMye,la  an  argamnit 
before  the  committee  of  the  Geaeral  Assnnbly. 

The  petition  does  not  aver  that  any  portion 
of  the  things  claimed  as  trade  fixtures  would 
have  been  removed  had  tbe  State  not  pesse^l 
the  resolution  of  1687,  about  which  there  is  so 
much  complaint.  Nd  one  has  sworn,  and  so 
far  as  we  know,  no  one  bas  ever  mid,  that  noh 
removals  would  have  been  made. 

The  only  claim  made  by  plaintifTa  president 
and  by  the  petition  is  that  they  could  have  been 
made.  Plaintiff's  engineers  swear  that  tbey 
could  have  been  made,  and  If  begun  some  two 
years  before  the  end  of  the  lease,  could  have 
been  made  without  eeriously  interfering  with 
tbe  business  of  plaintiff,  and  at  some  profit  by 
substitution  of  scrap  steel  for  steel,  carting 
awav  roi^  ballast  aiid  suiwtJtnting  earth  and 
tbe  like. 

What  engineers  might  be  able  to  do,  if  al- 
lowed, we  cannot  decide,  but  feel  safe  in  say- 
ing (bat  under  the  law  no  common  carrier  m 
Georgia  would  have  been  allowed  to  have  dis- 
maotled  any  road  in  tbe  Slate,  theielnr  emlan- 
gering  property  and  life.  Certainly  tuia  com- 
pany was  under  obligation  not  to  do  so,  unless 
we  are  In  error  as  to  the  coaatructiw  of  tlicir 
contract  with  tbe  Btate. 

It  is  worth  consideration  that  in  the  same 
petition  which  makes  these  claima against  the 
State  is  a  claim  for  money  advanced  in  pay- 
ment of  taxes  for  which  the  plaintiff  says  that 
the  Btate  was  liable,  because  Ihey  woe  paid  in 
'I\ennessee  on  the  property  of  the  State.  Those 
taxes,  by  the  petition  and  evidence,  seem  to 
have  increased  greatly  in  later  years,  when  tbe 
road  bad  been  improved  by  steel  rails  and  thcxe 
other  improvemenLs.  If  the  State  owned  ibin 
property  for  purposes  of  taxation,  surely  it 
should  own  it  when  (he  qucsttonof  restoration 
arises  between  it  and  tbe  plaintiff  In  (bis  case. 

We  think  tbe  contention  that  tbe  State,  by 
passing  the  resolnttoo  of  1890,  under  which 
this  Commission  was  created,  became  tbe  pur- 
chaser of  any  of  tbe  improvements  or  better- 
menta  left  on  tbe   nulroad,  is  untenable. 
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Neither  by  tbe  cooseDt  of  Stale  nor  hy 
operation  of  law  oao  we  find  any  Bucb  actual 
or  implied  contract  with  regard  to  these  things 
existing  between  tbe  parties  in  this  case. 

For  these  reasons,  we  fed  coostrained  to 
deny  any  claim  for  any  impcovements  which 
have  been  put  upon  taa  road  the  lessees 
doi^ff  their  lease. 

TAxKS. 

Id  1887  Qeorgia,  by  authority  of  a  rpsolu- 
tioD  of  her  Oeneral  Assembly,  sent  "a  special 
uent  to  oeiEOliate,  in  behalf  of  this  Stale,  with 
ue  Legislature  of  Taoneuee,  for  the  purpose 
of  authorieitig  the  exteaeion  ot  the  Western  & 
Atlantic  Rsimwd  to  the  Tenneesee  River." 
Acts  1B87,  S70.  And  Id  tbe  same  year  Georgia 
offered  to  any  railrrad  comioK  from  Tennessee 
into  the  State  timilar  priTi&es  to  auch  as 
Tennessra  would  grant  to  th»  ndlroad.  Id. 
371.  Acoordinely,  by  on  Act  approved  Janu- 
ary 84,  1838,  TeDoessee  granted  the  right  to 
extend  the  Weetem  &  Atlantic  Railroad  "to 
the  eastern  marfi^n  of  the  TeoDessee  River," 
giving  to  Georgia  tbe  right  of  way  to  that 
point  and  doclariog  "that  she  shall  be  entitled 
to  all  privileges,  rights  and  Immunities  (except 
tbe  sutocriptiou  on  tbe  part  of  TennesseeJ.and 
be  subiject  to  the  same  restriotioos,  as  far  as 
they  are  applicable,  as  are  granted,  nude  and 
prescribed,  for  tbe  beoeflt,  aoveromeDt  and 
direction  of  the  Hiwsssee  Railroad  Ck>mpaDy." 
These  grants  were  on  the  condition  umt 
Gewgis  would,  "upon  request,  grant  and  con- 
cede tdmilar  ones,  and  to  as  great  an  extent,  to 
tbe  Btate  of  Tennessee,  or  her  incorporated 
oompanks."  By  another  Act  of  Tennessee, 
Georgia  was  given  until  October  18,  1649,  to 
complete  this  road,  and  by  still  anollier  ap- 
proved February  8,  1848,  Tennessee  granted 
"all  tbe  rights,  privileges  and  immunities, 
with  the  same  restrictions  whidi  are  given  and 
granted  to  the  Nashville  and  Chattanooga  Rail- 
road Company  (by  Act  of  Tennessee,  December 
11,  1345)  to  Georgia  to  be  enjoyed  and  exer- 
cised by  that  Stale  in  the  construction  of  that 
road  in  Tennessee  and  management  of  its  busi- 
ness there." 

So  much  of  the  Act  Incorporating  the  Nash- 
ville &  Chattanooga  Railroad  Company  as  is 
pertinent  is  as  follows:  It  has  the  r^htof 
eminent  domain  to  buHd  artdlroad,  with  usual 
grants  to  railroad  companies  and  exemption 
from  juiT  duty  and  road  duty  for  its  employ  us 
and  its  38th  section  declared,  "that  the  capital 
stock  of  said  company  shall  be  forever  exempt 
from  taxation  and theroad,  with  all  of  its  fixt- 
ures and  appurtenances,  induding  workshops, 
warehouses  and  vehicles  of  transportation, 
sball  be  exempt  from  taxation  for  the  period 
of  twenty  years  from  the  completion  of  the 
road  and  no  longer." 

All  these  facts  are  set  forth  in  Cobb's  Digest 
of  tbe  lisws  of  Georgia  (made  in  I860)  at  tbe 
end  of  the  chapter  on  "state  raliroada." 
Cobb's  N.  D.  419h^  inclunve.  Mr.  Cobb 
did  not  put  to  his  book  the  tax  exemption  of 
the  Hiwassee  Railroad  CtHnpany.  It  was  be- 
fore us  and  is  as  follows:  "The  fuipital  of 
said  company  shall  be  forever  exempt  from 
taxation,  ana  all  other  property  of  every  de- 
scription ritaated  wttUn  the  State.  Including 
the  road  and  ndla.  shall  be  exempt  from  taza- 
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tlon  for  and  during  the  period  of  twenty  yean 
from  tbe  completion  of  said  road  and  do 
longer."  Mr.  Cobb's  codifying  the  tax  ex- 
emption of  th0  Nashville  &  Chattaoooea  By- 
road Company  and  not  that  of  the  Hiwaaaee 
Railroad  Company  Indicated  tjiat  be  under 
stood  this  exemption  from  taxation  In  Tennes- 
see would  last  unUl  1874. 

It  was  shown  that  the  Hiwassee  RaOroad 
was  completed  on  the  11th 
185  ,  the  Nashville  &  Chattanooga  Railroad 
was  completed  in  Febniary,  1854,  and  tbe 
Western  &  Atlantic  Railroad  was  compleied 
on  the  11  lb  of  May,  1850.  At  the  date  of  lease 
and  for  many  years  before  then  (December  87, 
1870)  Georgia  Uxed  her  railroads  i  per  cent  on 
net  income  only,  and  did  not  tax  said  Hiwassee 
Railroad,  (now  East  Tennessee,  Yirginia  A 
Georgia  Railroad  from  Cleveland,  l^m..  to 
Dalton,  Ga.)  See  Acts  of  Georria  1^  105; 
Act  1861,  81:  Act  of  1866,  165:  Act  1860, 160. 

Nor  up  to  tbe  lease  did  Tennessee  tax  tbe 
Western  &  Atlantic  Railroad  or  its  properly 
there.  But  in  Uarcb,  1870,  her  new  Constitu- 
tion went  into  effect.  U  required  that  all 
property  should  be  taxed  and  according  to  Us 
value  upon  an  equal  and  uniform  bads. 

Such  was  the  situation  as  to  tbe  taxation  of 
railroads  in  the  two  Slatea  when  the  lease  was 
made.  The  lease  Act  was  approved  on  tbe 
34th  of  October,  1870.  Neither  in  tbe  ad 
vertisement  nor  lease  was  any  mention  of  taxes 
directly  or  indirectly:  the  lease  Act  inade  tbs 
stipulations,  rights  and  obligations  of  the  par- 
ties to  tbe  lease.  The  Act  required  p^yneat 
of  not  less  than  $25,000  per  month  to  the  Slate 
during  the  term  of  twenty  vears,  and  pledged 
the  faith  of  the  State  that  the  company  should 
"in  no  wise  be  disturbed  by  tbe  authority  of 
the  State  so  long  as  they  keep  the  contract  oo 
their  part  and  make  tbe  payments  when  doe." 
(g  1.)  It  provided  that  upon  tbe  completion 
m  the  lease  said  persons  shall  then  ana  froni 
that  time  be  and  become  a  body  oorporale  sod 
politic  for  the  term  of  twenty  years  noder  the 
name  and  style  of  the  Western  &  Atlantic 
Railroad  Company,"  etc.  (§4.)  It  was  made 
the  State's  agent  to  settle  with  connecting  rail- 
roads and  authorized  to  deduct  any  balance 
against  the  Western  &  Atlantic  Baiiroad  out 
of  the  monthly  rent»L  (g  7.)  The  State 
pledged  its  faith  to  save  tbe  company  harmless 
from  the  mortgage  on  tbe  road  made  to  secure 
the  bonds.  (S  12.)  And  besides  those  things 
tbe  Act  contained  this  also,  viz. :  "Section  11. 
And  be  it  further  enacM,  That  said  lenses 
shall  never  charge  a  higher  rate  of  local 
frcif;lits  on  said  road  than  tbe  average  rale 
cbiiffjcd  by  tbe  Gwrgia  Kailroad  &  Banking 
Cuiiipiiuy,  the  ('i-utral  Railroad  &  Bnakine 
Couipiiuy,  and  Ibt;  Macou  &  WcsttTii  luiilroad 
Coniiijitiy.  for  like  local  freiglita  over  cald 
roids.  And  said  company  shall  liave  tbemme 
exiuiptious,  privileges,  immuuilies.  ri^btssnd 
guarantees,  and  shall  be  subject  to  tbe  same 
labilities,  disabilities  and  public  burdens  of 
-said  ruilroad  companies  last  monlioued,  nod  oo 
naor«.  !Q  all  cases  where  this  Act  is  silent  and 
bus  iii;iilt'  11(1  provision  on  tbe  subji.'Ct;  ProtUed, 
tlii-  Ari  slKiil  not  lie  c'(iii!:i[nie(.l  lo  confer .link- 
iuK  piivileget  on  said  company." 

%,.aff-JMBt<>  approved  February  24,  U?^ 
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jtber  States,  but  having  s  termtniM  or  part 
rcof  in  Qeorgfo.  oil  all  its  property  fa 
irgia  eicwt  Its  H^t  of  «ay  and  track,  Id 
img  brTaftes;  if  witboat  a  termioua  In 
)rgia,  in  proportfon  to  tbe  li^ngth  of  the 
ale  iMd  ia  tiw  State;  but  it  sbould  pay  os 
net  inionie,  it  that  would  make  a  greater 

tbin  the  tax  opoo  ita  property.  Acta 
8,  68.  M.  The  General  Tax  Act  of  Febra- 
20. 1673,  bad  levied  a  tax  of  1  per  cent  on 
ual  net  eamlogs  of  all  railroad  companies 
>rporatecI  In  ttas  State.  Id.  65,  §  8.  The 
leral  Tai  Act  of  1874,  in  Georgia,  levied  a 
of  f  per  cent  on  annaal  net  Earnings  of 
oad  companies  iDcorporated  io  this  Sate. 
9 1674,  S  8,  p.  108.  That  Act  was  approved 
ruary  36,  1674.  But  by  another  Act,  ap 
red  nbruary  88,  1874,  railroad  companiee 
e  required  to  return  their  property  to  be 
d  valorem  as  other '  property.  Acts 
,  107, 108.  Under  that  Act  a  tax  was  laid 
1  the  Western  &  Atlantic  Railroad  Com- 
T,  which  it  reststedj  as  was  allowed  by  thai 
The  qnefltioo  of  its  llabltlty  to  this  prop- 
tax  was  decided  by  oar  supreme  court  at 
mry  Term,  167S.  The  court  held  that 
!r  the  "guarantees"  in  said  first  and 
tnth  sections,  the  Western  &  Atlantic 
road  C!om[any  was  not  taxable  beyond 
lialf  of  one  per  cent  on  Iti  net  fneom^  be- 
e  that  was  ttie  Umlt  in  the  charters  of  the 
r  railroad  companies  In  said  eleventh  sec- 
and  becaose  the  lease  made  a  contract  in 
regard  binding  upon  the  State.  Wettern 

S.  Co.  y.  Slate,  64  G».  488.    This  was 

ated  in  the  case  between  the  same  parties, 

181.   Bee  66  Ga.  668. 

th  those  cases  hdd  that  the  words  "pub- 

aniens"  included  taxes,  but  oeiiher  case 

inything  to  do  with  the  taxes  outside  of 

;ia. 

aerally,  perhaps  universally,  where  the 
xr  does  not  ruiafre  a  different  meaning, 
ord  "tbc  public' means  that  pubKcwhlcli 
js  in  the  law  nnder  examination.  See 
12,  14,  85,  189.  146,  120,  4908,  9035, 
6180.  5183. 

this  quoted  eleventh  section,  the  State 
3t  undertake  to  limit  other  tban  "locfll" 

in  the  tenth  section  it  protected  the 
:  of  coonectinfir  railroads  *io  Ibis  State." 
oada  by  wbidi  these  local  rates  were  to 
Tasared  were  wholly  within  this  State. 

llaUlitfes.  dtsatdiities  and  public  bur- 
as  well  aa  their  exemptions,  privileges, 
□ities,  rights  and  guftranleep,  were  all 
by  the  laws  of  Georgia  and  by  tbem 

We  think,  therefore,  that  the  lease  Act, 
it  spoke  of  public  burdens,  spoke  of 
ia  bunlens  only;  the  '*Bub1ect  under 
eration  related  fo  Georgia  only- 
'as  silent  as  to  burdens  and  taxes  in  Ten- 
It  was  a  contract  tendered  by  the 
for  acceptance,  and  therefore  ts  to  be 
ued,  when  donbtfhl,  against  the  State. 
)de.  §  2757(4). 

hen  the  lease  or  statute  Is  silent  on  the 
t,  the  payment  of  all  slate,  city  and 
^  taxes  and  assessments,  during  which 
rm  mar  become  cbargeable  upon  the 
les,"  fail  upon  the  landlord.  Tavlor, 
>rd  &  Tenant,  8th  ed.  g  341.  ItlBny 
-tiDjr  cases  era  cited.  See  also  MeOar- 
t.  A. 


fvtf-v.'ITiMfe*,  S  Hsyw.  S54,  saying:  "Persons 
owfitnr  taxable  property  are  bound  to  pay  the 
taxes, ''^eto.  The  Oode  of  Tennessee  for  187S, 
sectton  S61,  declarei,  "The  person  who- on 
the  lOUl  of  January  in  any  year  is  owner  of 
real  or  personal  proper^  liable  to  taxation, 
■hall'  be  bound  to  pay  the  ttne  meawd  tiKre* 
oa  £or  Uist  year;  and  the  same  shall  be-asaeased 
in  the  name  of  such  peison.  If  lie  can  be  dis- 
covered." If,  therefore.  UwtSMS  in  ouestlon 
were  laid  upon  Georgia's  {Hoperty,  Georgia 
woaM  be  Uabie  therefor  to  Tomeasee 
marilv. 

And  Taylor  further  lays  down  that:  "As  a 
general  nue,  the  tenant  u  liable  in  the  first  in- 
stance, to  pay  all  taxes  unpaid  upon  tlie  de- 
mised premse&  The  land  Iiself,  in  the  hands 
of  the  occupant;  Is  la  feet  debtor  to  the  pab- 
lio,  and  prima  fede  it  is  the  tenant's  tax,  be- 
Oattseall  the  remedies  are  against  him.  Heis, 
therefore,  for  his  own  protection,  authorized 
to  pay  all  such  taxes  andassesBmeuts  laid  upon 
the  premises  forpubUc  improvements  as  may 
be  aenanded  of  him,  and  to  charge  tbem  to 
account  of  rent"  Taylor,  Landlord  &  Ten- 
ant, section  898.  It  is  generally  undersuwd 
that  the  landlord  bears  the  tax,  though  his  ten- 
ant may  have  first  to  pay  the  same.  Such  Is 
the  rule  fixed  by  decisions  In  finxland,  New 
Yoric  and  eisewoere,  and  aoaqMea  by  all  text- 
writers.  Bee  McAdam,  Laadlora  ft  Ten- 
ant. %  89,  p.  161;  Ga.  Oode,  87D;  Gear, 
Landlonl  &  Tenant,  811,  8  101;  SpetA  v.  8t, 
Louif  County  Ct.  48  Ho.  8S2;  "The  teuaot  Is 
not  bound  to  pay  taxes  unless  he  agrees  to." 
1  Parsons.  Conlracls.  609;  Kitehei^  t.  Bm^, 
101  Pa.  454.  And  tiie  tenant  paring  taxes 
may  retain  the  same  out  of  his  rent  or  mi^ 
have  an  action  therefor.  Taylor,  Landlord  ft 
Tenant.  %  805.  His  failure  to  retain  the 
amount  paid,  out  of  annual  rental  by  statute  in 
England,  loses  a  lien  on  rent  butaot  the  right 
of  action  for  the  amount.  Dawton  v.  Linton. 
5  Bam.  ft  Ak).  631. 

But  tbe  State's  plea  averred  that  "there  was 
no  law  of  the  State  of  Tennessee  which  Im- 
posed a  tax  upon  the  property  of  this  defend- 
ant lying  within  said  State,  either  for  state, 
county  or  municipal  purposes,  and  that  the 
taxes  thereafter  (December  87,  1870)  exacted 
were  Imposed  upon  the  Western  ft  Atlantic 
Railroad  Oompaoy"  thai  amtroliiuK  and  op- 
erating the  rooid  in  Tannessee  and  lor  wbiiA 
tbe  phintfff  was,  and  defendant  iras  not. 
liable. 

Let  us  examine  Into  the  facts:  [Here  fol 
lows  an  exhaustive  discussion  of  tbe  lax  laws 
of  the  State  of  Tennessee— which  are  quoted  in 
full— between  tbe  years  1870  and  1890.  The 
conclusion  reached  overmlea  the  plea  just  men- 
tioned; and  the  opinion  oooUnues:] 

So  far  as  the  evidence  discloses,  the  attention 
of  no  officer  of  Georgia  was  called  to  Tennes- 
see's claim  of  back  taxes  until  November 86ib, 
1685,  Senator  Brown,  philntifrs  president, 
wrote  Govem(H-  HcDuiiel,  then  in  t^ce,  that 
■*Hef«r8.  J.  B.  ft  T>  H.  Ckwk.  attorneys  of 
Chattanooga,  have  presented  to  the  Westetn 
ft  Atlantic  Ballroad  Company,  a  bill  for  five 
hundred  dollars  for  fee  for  services  before  the 
comptroHer  at  Kashville,  in  cases  of  the  noUce 
of  proceedfag  to  assess  that  portion  of  the 
Western  ft  Atlortlc  JtaHioad  Oompauv^  prop- 
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erty  ID  Teonessee,  for  back  taxes  due  the  State 
from  1850  to  1874incliuiTe,  aodlncomiimmiS' 
log  and  ad  justing  Bald  demand  for  back  taxes, 
etc.  .  .  .  I  respectfully  ask  jourexcellency, 
.  .  .  that  you  refund  from  the  state  1reas> 
ury  tbe  sum  of  $600  to  the  Western  &  AUuitic 
on  account  of  the  payment  of  said  fee  of  five 
hundred  dollars  to  the  Messrs.  Cook.  The 
comptroller, was  induced  by  tbe  aitorneys  to  re- 
lioquisb  tbe  claim  of  tbe  State  of  Tennessee  for 
back  taxes  from  1850  to  1871  inclusive,  and 
tbe  Western  &  Atlantic  Railroad  Company 
has  paid,  as  in  other  cases,  the  balance  of  tbe 
assessment.''  He  then  asked  that  Gh>T.  Mc- 
Daniel  also  recognize  Georgia's  responsibility 
to  repay  tbe  taxes. 

On  I  Itb  November,  1879,  Senator  Brown 
wrote  Goveroor  tJolquttt: 

"Dkas  Sib— ^iuBMrt  a  jfear  ago  I  called 
your  attention  to  the  fact  that  the  Western 
Atlantic  Railroad  Company  is  ciiarged  with  a 
very  heavy  tax  in  the  State  of  TenoeaBee  upon 
tbe  road,  which  I  deny  we  are  under  any  obli- 
gation to  pay.  We  tmve  paid  this  for  several 
years  past,  iolaiding  at  the  proper  time  to 
have  a  settlement  with  the  State  about  it.  I 
brought  the  mailer  to  your  attention  by  the 
commanication  above  referred  to  on  the- — 
dar  of—,  but  have  not  been  so  fortunate  as 
to  naveyour  reply." 

Tbe  Governor  failed  to  reply  uaiil  he  had  a 
aecond  letter  on  the  same  subject,  dated  10th 
December,  1870.  On  the  13tb  December. 
1870,  Governor  Colquitt  replied  and  said: 
"For  nintyeari  the  Imeet  have,  so  far  as  I  am 
informed .  paid  to  tbe  authorities  of  Tennessee 
the  taxes  in  question,  and  without  complaint  or 
protest,  until  about  a  year  ago"  Senator 
Brown  rejdied  on  the  15th  of  December,  1879, 
tbat  it  was  "tbe  first  reply  I  have  bad  tbe 
tianot  to  receive  to  my  three  letters  of  January 
7,  1878.  Narembe^  18,  1879.  and  December 
10,  1879.  upon  the  subject  of  the  taxation 
of  the  Western  &  Atlantic  Railroad  In  tbe 
State  of  Tennessee,"  and  later,  aliudine  to  the 
same  first  letter,  be  eald  it  was  "dated  Janu- 
ary 7,  1878,  about  two  years  ago,"  and  again 
•poke  of  "two  years"  further  on  in  the  letter. 
Later  on,  November  S8, '1884.  Senator  Brown 
wrote  Gov.  HcDaniel  that  he  bad  "called  the 
attention  of  two  of  your  (his)  predecessors"  to 
this  lax  matter,  and  that  bis  "predecessors  bad 
simply  neglected  to  act."  Again  he  wrote 
Gov.  HcDaniel  on  January  1,  1886.  On  Jan- 
uary 8,  1885,  Gov.  McDaniet  replied  and  said, 
"As  indicated  by  you,  my  two  predecessors 
declined  to  pay  these  taxe»,  and  I  do  not  feel 
authoriaed  to  reverse  their  rulings,  but  prefer 
that  themsHw  !)boa1d  be  left  overforsncb  set- 
tlement as  tbe  General  Assembly  may  direct." 
On  the  a5th  of  November,  1886,  Senator 
Brown  again  wrote  to  Gov.  McDaniel  and 
asked  him  to  pay  Menra  Cook  $500  for  fee 
for  tbe  fight  over  back  laxea  To  this  last 
Gov.  Mol^nlel  refdled  Jsouarr  5, 1885,  saving 
be  had  written  on  Jaunary  S.  1885,  and  re- 
afflrmed  what  was  then  -written,  hut  agteed 
to  pay  tbe  $500  fee. 

Senator  Brown  and  Governors  Colquitt  and 
Mcl>aniel  are  all  accessible,  but  neither  is  ex- 
amined to  throw  any  light  upon  tbe  question 
when  tbe  Stale  was  first  notified  Uiat  the  West- 
em  A  Atlantic  IWlroad  Company  would  look 
14  KB.  A. 


to  it  for  repayment  of  taxes.  Counsel  for 
plaintiff  offered  to  prove  by  Senator  Brown 
that  be.  in  Gov..  Smith's  lifetime,  talked  with 
him  on  the  subject.  But  Gov.  SmiUi  being 
dead,  that  was  incompetent  tratimony  under 
Act  of  34th  October,  ltj89,  as  to  competency 
of  witnesses.  Sec.  1  (c).  From  the  letters 
alone,  tbe  plaintiff's  counsel  contended  that 
tbe  fact  was  proved  that  noUoeof  this  chiira 
of  taxes  was  given  to  the  State  during  Gov. 
Smith's  term  of  office,  because  be  was  one 
of  Gov.  McDaniel's  "two  predecessors,"  for 
that  Gov.  McDaniel's  letter  admitted  such 
notice.  We  do  not  think  Gov.  Ht^aniel'a 
language  can  fairly  mean  any  more  than  that 
be  did  not  take  issue  witii  Senator  Brown 
about  a  fact  of  which  be  (McDaniel),  as  gov- 
ernor, could  have  no  oflftcial  information. 

Bemdea  oo  officer  can  admit  away  any  rigbt 
of  tbe  State  or  bind  It  except  in  matters  eft> 
pecially  intrusted  to  him  by  law.    Rtmde  v. 
Walker,  52  U.  S.  11  How.  201.  13  L.  ed.  701; 
State  V.  Southwatera  R.  Oo.  70  Ga.  12l  \2b\ 
33.    "A  governor  of  a  State  is  a  mere  execu- 
tive officer;  his  general  authority  very  narrow- 
ly limited  by  tbe  Constitution  of  tbe  SUt«; 
with  no  undefined  or  disputable  prerogatives, 
,  without  power  to  affect  one  shilling  of  the 
I  public  money,  but  as  he  ia  authorized  undo* 
'  tbe  Constitution  or  by  a  particular  law;  having 
no  color  to  represent  the  sovereignty  of  tbe 
State  so  as  to  bind  it  in  any  manner  to  its  prej- 
udice, unless  specially  authorized  thereto. ' 
Ire<lell,  J.,  in  Chitolm.  v.  Georgia,  2  C.  S.  2 
I  Dall.  446, 1  L.  ed.  451. 

Tbe  State's  counsel  objected  to  Senator 
I  Brown's  letter  as  evidence  of  anything  but  a 
'  "demand."   Tbe  governor  was  competent  to 
accept  notice,  we  presume.    Blair.  J.,  Id.  452. 

Senator  Brown's  letter,  of  NovemltCT  11, 
i  1870,  said  bis  first  notice  was  "almost  a  year 
'  ago,"  and  Governor  Colquitt  add  he  protested 
"about  a  year  ago."  Later  Senator  Brown 
spc^e  of  bis  letter  of  January,  "1878."  Tbe 
evidence  sliows  no  letter  of  a  "date  almost  a 
year  ago"  before  November  11, 1878.  Writing 
on  November  11,  1879,  it  was  natural  for  him 
to  say  "almost  a  year  ago."  if  he  alluded  to 
January,  1679,  but  that  expression  wouhl  bave 
been  wholly  inappropriateif  his  tetter  had  been 
written  almost  two  years  before.  If  It  had 
been  written  in  January,  1878,  Governor  Col- 
quitt would  bardly  have  spoken  of  his  letter 
of  "about  a  yearago."  So  early  in  January. 
1879,  from  babit  during  the  pant  year,  it  was 
easy  to  make  the  mistake  and  write  1878  for 
18'i^.  After  the  mistake  was  made  the  coa- 
timiance  of  the  mistaken  date  in  subsequent 
correspondence  was  not  strange.  When  reply- 
ing to  Governor  Colquitt's  charge  of  long  ac- 

auiescenoe  without  complaint.  Senator  Brown 
id  not  claim  to  have  given  any  notice  before 
tbe  date  of  bis  said  tetter.  From  all  tbe  evi- 
dence we  find  that  tbe  letter  was  written  in 
January,  1878:  and  was  the  first  notice  of  tbt» 
tax  controversy  given  to  the  State  by  plaintiff. 
Now  let  us  examine  bow.  prior  to  January, 
1879.  this  matter  had  been  r^rded  plain- 
tiff. In  said  letterof  Novemtier,  1879.  Stniator 
Brown  urged  the  pressure  for  taxes  by  Georgia 
at  home,  which  be  felt  was  unjust,  "as  too 
stronger  reason  why  we  abonM  be  unwilKns 
to  pay  a  tax  for  which  we  are  not  liable  in  nn- 
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er  State."  TbdC  was  repeated  In  bit  tetter 
Bib  December,  1879.  "We  are  ouwlHing 
»y  Id  Teonessee  taxes  that  are  not  owing 
tblfi  company." 

a  that  letter  of  18th  December,  1879.  Sena- 
Brown  wrote,  "I  atated  in  my  Hfst  comtnu- 
itioD  CD  tbat  subject  that  the  lessees  of  the 
slern  &  Atlantic  Hatlroatt,  hoping  (hat  it 
Id  not  become  burdenmme^'hsiyc  already  pafd 
taxes  in  Tennessee  which  have  been  claimed 
to  U>is  date."  That  he  put  tn  quotatfon 
'ks.  It  came  from  the  letter  of  the  dfsput- 
late  doubtless.  He  did  not  pretend  to  hare 
:  anything  then  inconsistent  with  that  lan- 
ge.  In  another  part  of  tbat  letter  bespoke 
bose  payments  prior  to  tbat  date  as  an  ^'act 
iberalily  on  our  part."  It  seems  to  ua  plain 
D  the  evidence  tbat  up  to  tbat  time  this 
tie  matter  of  Tennessee  taxation  asaiDst 
property  and  the  company  controlnng  it 
in  an  unsettled  condition;  tbat  resiitTne 
r^a  taxation  at  a  time  when  a  change  fn 
1  States  was  being  made  as  to  laxlnc  rail- 
Is,  the  plaintiff  chose  to  make  no  claim  on 
rgia  as  to  Tennessee  taxes,  and  consented 
ear  Uie  tax,  "hoping  it  would  not  become 

>  do  not  know  that'any  of  these  taxes  were 

isily  laid  or  for  too  much;  perhaps  they 
;  not.  For  one  year,  at  least  0876),  they 
•d  wholly  on  plaintifTs  income.  Plaintiff's 
>erty  helped  to  increase  those  taxes  to  an 
Onite  extent.  They  were  based  on  returns 
e  plaintiffs  sgent.  who  knew  tliat  this 
e  had  no  notice  w  any  intended  claim  on 
to  refund  them,  and,  therefore,  no  reason 
ooRiog  after  her  interests  in  that  regard, 
er  all  these  circumi^tances,  plaintiff  paid 
e  taxes  as  "an  act  of  liberality  and  because 
ping  they  would  not  become  burdensome," 
paymoit  was  voluntary  aod  on  Its  own 
unt.  This  is  not  changed  by  the  tact  tbat 
lid  letter  of  the  IStb  of  December,  1879, 
itor  Brown  added  just  after  the  above  quo- 
n  these  words:  "And  I  may  here  add  that 
lid  it,  not  doubting  tbat  the  Stale,  when 
ttention  was  callea  to  tbe  Bubiect,  would 
ly  time.  In  the  Bettlemenfof  the  monthly 
il  01  otherwise,  refund  the  money  so  pala. 
now  your  Excellency  quotes  this  act  of 
ality  on  our  part  as  an  act  of  acquiescence 
je  burden  and  refuses  either  to  refund 
t  we  have  already  paid  or  to  pay  the  taxes 
efutare."  (Plaintiff  did  not  try  adinterim 
)ld  It  back  out  of  rental  or  otherwise.) 

under  tbe  circumstances,  plaintiff  was 
tped  when  he  wrote  that  letter  of  "almost 
r  ago,"  no  subsequent  notice  of  an  expects- 
can  avail  to  remove  the  estoppel.  For 
'  reasons  we  bold  that  plaintiff  cannot 
^er  forany  of  tbe  taxes  paid  prior  to  1879. 

does  not  Include  tbe  13,875.03  for  taxes 
71  and  1872  paid  in  1884  on  tbe  judgment 
ickaid,  ComptroUer. 
It  tbe  taxes  paid  after  that  notice  cannot 
Bated  Bs  Toluotary.  As  to  Tennessee,  tbe 
forced  their  paymeot.  As  to  Georgia, 
■rnor  Colquitt,  in  response  to  Senator 
'n,  threatened  to  bold  his  company  to  se- 
account  if  they  were  not  paid.  Considcr- 
be  position  of  the  Governor  to  tbat  road, 
tbe  advantage  held  by  the  State  in  any 

a  A. 


contest  about  the  same,  the  fdttntlff  -was  com- 
pelled to  paythe  taies  antt  wait  for-rehnborse- 
raeat  ItwaseeutaMdedthatthewtaxetifaonkt 
have  been  retained  out  of  Aie  monibly  tenlid. 
"niBt  would  nodnfe  been  allowed.  Tbe  con- 
tract compelled  prompt  payment  of  the  full 
rental  monthly.  It  was  part  of  the  regular 
revenue  of  tbe  Statei  -pan  of  its  school  fund, 
and  coanted  in  all  appropriation  bills,  and 
coold  suffer  no  diminiitioii  by  plaintiff  not 
provided  by  law; 

Any  »>parenl  discrepancy  between  the  ao- 
cot^tsof  taxes  sued  for  which  were  proven  by 
the  vbucherd  and  those  amoonts  appearing  in 
the  certificates  made  hf  the  county  and  city 
offlcets,  is  explained  by  the  fact  that  the  cer- 
tificates do  not  cover  the  taxes  assessed  by  the 
state  board  of  railroad  assessors  except  for  tbe 
year  18^.  In  tbat  year  It  seems  that  some 
changes  were  made  in  the  law. 

There  was  nonnneoessary  coofosion  of  pn^ 
erty  in  making  plaintiff's  returns  for  taxation. 
Tbe  statate  required  the  scbednles  so  made. 

And  the  evidence  enaMes  us  to  get  at  a  sat- 
isfactory separation  of  all  plaintiff's  iatmsts 
from  those  of  the  State.  The  table  on  page 
448  of  tbe  record  fumlsbes  tbe  ba^  of  our 
propoTilom. 

[TtM  oi^nion  here  proceeds  to  Indicate  the 
data  by  which  the  commiBsion  separated  tbe 
property  of  tbe  lessees  and  tlie  State  in  tbe  tax 
returns.  From  1879  to  1888  inclusive,  the 
taxes  paid  by  the  lessees  on  tbe  State's  prop- 
erty are  found  to  be  $t00,lS9.<l8.] 

In  1890  the  plaintiff  left  all  the  tax  to  be 
paid  by  Georgia,  Plaintiff's  proportion  hav- 
ing been  paid  oy  tbe  State,  should  be  repaid. 
Tbe  plaintiff's  part  of  that  tax  we  reckon  at 
(495.64.  Deducting  that  from  $100,139.68 
due  from  tbe  State  leaves  net  balance  of 
199,644^04  which  the  State  must  pay  on  tax 
account  to  plaintiff. 

ISTHBEn. 

Though  interest  U  claimed  In  the  petition, 
we  know  of  no  law  which  authorizes  inlereat 
to  be  adjudged  against  tlie  State  in  tbe  absence 
of  a  statute  specilicaUy  providing  therefor. 
United  Btatea  v.  Bank  ^  United  State*.  46  U. 
S.  &How.  SSS-SIM),  12  L.  ed.  200-207;  T^nid  v. 
United  Statet,  I  Dev.  Ct.  d.  95;  United 
States  T.  Me&ee.  9t  U.  S.  450,  28  L.  ed.  S27: 
Gordon  v.  United  States,  74  U.  S.  7  Wall  188. 
19  L.  ed.  85,  and  many  opinions  of  tlie  Attor- 
neys  General  of  tbe  United  States  cited  in  6 
Lawrence  (Comptroller  of  Treasury  U.  S.), 
page  495,  abandukly  sustain  that  proposition. 

Statute  of  Liuitationb. 

Tbe  plea  of  tbe  Statute  of  Limitations  seeks 
to  bar  recovery  for  the  taxes  paid  more  than 
four  years  Iwfore  tbe  bringing  of  this  suit. 

"Ilie  caaea  above  mentlonea  ahow  that  the 
State  could  not  be  sued  on  tbeae  demandsnntil 
this  resolution  of  83d  December,  1890,  was 
passed.  Statutes  of  Limitations  run  not 
against  persons  unable  to  sue.  For  Instance, 
tlie  war  suspended  the  Statutes  of  Limitations 
against  those  thus  prevented  from  suing. 
Hanger  v.  AbMt,  78  U.  S.  6  Wall.  A83,  18  L. 
ed.  989.  The  Statute  of  Limitations  begins 
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to  tun  "after  lUht  of  wtioii  Bcmm."  ^  Oa. 
Code,  2916,  aeitt.  SKSS.  38SS.  Uota  the 
Slate  autborized  tbis  «A%  do  right  nt  actfon  ac- 
crued to  thiaplaintifl. 

True  the  Wettern  &  Allaotfc  Railroad  Com- 
pany bad  been  held  tobe  acor|Kwation  In  Ten- 
uesaee  by  ha  snpteme  court.  {Hutekimm  r. 
Wutern  AA.R.C0.  0  Helsk,  687.  and  Tavfor 
T.  Wetkm  d  A.  B.  0>.  ^  Heisk,  408.)  But 
th<»e  caaei  stood  upon  \\»  doctrine  that  when 
the  State  weot  into  the  busineas  of  a  public 
carrier  she  consented  to  be  sued  as  to  matters 
growing  ont  of  that  relation.  See  Briscoe  v. 
Bank  ^  CommoHwaUh  ttfKy.  86  U.  S.  11  Pet. 
334,  9  Xi.  ed.  785,  tupra;  Bank  of  Oommon- 
weattkofKjf.  v.  Witter.  27  C.  8.  2  Pet.  826,  7 
L.  ed.  489,  28  U.  S.  3  Pet.  481.  7  L.  ed.  731. 
But  that  would  not  liave  authorized  the  West- 
cro  &  Atlantic  Railroad  Company  (which  bad 
taken  that  busioess  out  of  the  Dauda  of  the 
8late)  to  sue  the  Stale  Cor  mooeyjpaid  out  for 
ita  use  and  benefit.  Could  the  Western  &  At- 
lantic Railroad  have  aned  the  State  thus  ia 
Tennessee  and  have  obtained  judgment  there, 
the  judgment  could  not  have  been  enforced  ex- 
cept by  levy  upon  the  very  property  which  the 
State  bad  leased  to  the  Western  &  Atlantic  Kail- 
road  Company,  and  the  sale  of  which  would 
have  defeated  part  of  the  Western  &  Atlantic 
Iteitroad  Company's  rights  under  that  lease. 
The  i^a  of  the  Statute  of  Limitations  is  there- 
fore of  no  avail  to  the  State  in  this  case. 


COCOTBR-C^LiAXlfa  Wl  TUB  SriLTB. 

Tbe  couDter«laims  of  the  State  for  I  he  taxes 
of  1S90,  which  the  State  paid  because  the 
plaintiff  refused  to  do  so,  is  disposed  of  in  our 
finding  on  the  question  of  taxes,  above  men- 
tioned. We  find  that  item  against  the  State, 
except  the  credit  above  allowed  on  that  item 
00  plaintffl's  account,  and  for  the  reasons  there 
stated. 

We  find  against  the  State  upon  the  claim  for 
$100,000  on  account  of  alleged  cutting  and 
removing  trees  for  cross-lies  and  other  unau- 
thoHTcd  purposes  from  lands  belonging  to  the 
State  in  Oobb,  Bartow  and  Gordon  counties, 
nnd  elsewhere  specified  in  the  claim — alleged 
to  have  been  appropriated  without  tbe  State's 
consent  and  without  legal  anihority.  The 
same  is  not  foipported  by  any  proof. 

We  understand  from  tbe  evidence  that  the 
State  has  recefred  from  plaintiff  on  December 
27,  1890,  tbe  road  and  all  its  appurtenances 
and  turned  over  tbe  same  to  the  new  lessees. 
The  road  itas  leased  with  its  appurtennnces  as 
an  entirety  in  1870  and  g^in  in  1S0O.  and  the 
obligation  of  the  plaintm  was  to  return  the 
same  as  an  entirety. 

Tbe  vtilnation  in-  the  inventory  of  1873. 
which  ia  btndine  upon  both  parties  to  this  case, 
was  made  as  a  means  of  arriving  at  the  condi- 
tion of  tbe  railroad  and  appurtenances  when 
IcMed^so  as  to  asoertaiu  in  1890  whether  there 
was  a  breach  of  the  bond  to  restore  it  Id  as 
good  GondltloD  as  wbea  received. 

Believing  that  the  evidence  shows  tbat  ft 
was  received  in  1890  by  the  Stale  with  its  ap- 
piiricnancea  in  a  condition  so  mucdi  better  as  to 
cover  any  difXerenoe  in  Talne  to  wblob  the 
14  L.  R.  A. 


State  mhtht  otherwise  hue  been  entitled,  we 
do  not  find  it  necessary  to  state  an  itemized 
comparison  of  the  values  of  railroad  supplies, 
and  of  cars  and  engines,  or  quantity  of  wood 
QD  thetrack,  condition  of  olflce  furniture,  and 
buildings  on  the  right  of  way  and  In  Atlanta 
and  Chattanooga,  as  they  existed  at  tbe  d«te 
of  the  lease  in  1870.  wt£  tbeir  nloe  lo  1880 
at  tbe  termination  of  tbe  lease. 

We  are  satisfiied  from  the  evidence  that  the 
condition  of  tbe  road  and  its  appurtenances, 
when  delivered  In  1890,  was  so  much  better 
than  when  leased  in  1670.  as  lo  cover  tbe  dif- 
ference claimed  by  tbe  State  ;ln  Us  counter- 
charges, touching  which  there  was  CTtdenoe, 
even  if  the  same  were  proven. 

We  do  not  mean,  however,  to  find  that  tbe 
other  counter-claims  were  all  proven.  For  in- 
stance, the  $42,140.60  for  wood  on  line  of  road 
as  per  inventory,  and  the  $4,743.00  for  croea- 
ties,  and  the  $8,7&0.00  for  lumber.-- seem  to 
hKve  been  properly  accounted  for  la  tbe  evi- 
dence. ■  Nor  do  we  mean  to  be  understood  aa 
finding  that  tbe  amuuote  for  the  other  things- 
claim^  by  the  State  are  found  as  claimed. 

The  obligation  was  not  to  deliver  at  Ibe  end 
of  the  time  any  particular  car  or  number  of 
cars,  engine  or  number  of  engines,  tools, 
machinery,  or  other  things,  but  to  deliver  the 
road  and  its  appurtenances  in  its  entirety  In  aa 
good  condition  as  when  recetved  from  tbe 
State. 

WliereiipoD,  upon  consideration  of  the  plead- 
ings and  evidence,  after  an(umeQl  had  by 
counsel  for  the  parties,  for  the  reasons  aboTO 
stated,  we,  the  Special  Commission  organized 
under  the  Resolution  of  tbe  General  Aue mbtr, 
approved  December  22d,  1890,  do  find  and  ad- 
judge upon  Ibe  issues  made  between  the  par- 
ties ny  the  pleadings  as  follows: 

let. — The  Commission  has  nojurisdiction 
to  determine  upon  the  pluintifTs  claim  of 
$87,698.62  for  certain  alleged  "permanent and 
valuable  improvements  which  could  not  be  re- 
moved" from  tbe  road  founded  solely  upon  ma 
alleffatioo  that  the  claim  Is  due  In  "equity  and 
good  conscience"  because  the  resolution  under 
which  Ibis  Commission  is  organized  limits  ita 
jurisdiction  to  legal  rights"  only. 

2d.— We  find  against  plaintiff's  clalou  for 
tbe  value  of  alleged  improvemenls  put  upom 
the  load  by  plaintiff. 

Sd. — We  find  agtilost  plaintiff's  claim  for 
trade  fixtures  or  tbe  value  thereof. 

4th.— We  find  that  the  State  did  not  bay 
from  plaintiff  any  of  said  Improvemeats  mm* 
any  of  said  so  called  trade  fixtures. 

5th.— We  find  against  plaiDtifl*s  claim  for 
money  expended  in  completing  tbe  passenger 
depot  at  Atlante.  Georgia,  by  putting  tncks, 
etc.,  therein  and  pavements,  etc..  about  ttie 
same. 

6th.— We  find  and  adjudge  that  the  State  of 
Qeorpia  owes  plaintiff  9  balance  of  nInetv-niDe 
thousand  six  hundred  and  forty-four  ana  4-106 
dollars  ($99,644.04),  on  account  of  taxes  tm  tbe 
property  of  Geor^  tn  Tennessee  paid  faj- 

Staiiatifl  during  1879  and  since.  Tbe  niuln- 
er  of  plaintiErs  olalm  for  taxes  is  disallowed. 
We  find  Reainst  tbe  claim  of  interest  on  uj 
part  of  said  uxes. 
7tb.— We  allowed  oat  of  Uie  counter-claim 
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■  tales  paid  tnr  It  tn  1890  four  hundred  md 
lety-flre  and  M-lOO  dollara  <9486.«4)  to  the 
ite,  wbfeh  Mag  deduotcd  from  tbe  Amount 
id  by  said  pMnttff  on  thio  Staters  property 
TenDCMee  Tor  taxee  there  fwlBTD'andniioe, 
tdoe  toplaiailff  from  defeadantsaid  amoant 
DiDeij-Diae  thouaaod  six  buodred  and  forty- 
ir  doilari  and  4-100  (fd0,644.04)  as  above 
ted. 

ttb.  AUotlKrclaims,|)f0andeM.,  not  IdUm 


abOTe  Befco  ttma  are  diaallowad. 

M^.  uei. 

VL  jr.  EUhhovd.  Ohn'D, 
J&a.  C.  C,  BiiAOK, 
WaivrrB.  Hill, 

Dak:'Q.  Hvshks, 
J.  L.  Wabbbn, 
C.  D.  McCvTOHKir. 
Qmrnam  A.  Mebcioi, 


Tliia  S8d 


Comi'4 


OAUFORNU  STIPRBBIB  COUBT. 


JonaUtan  D.  STEVENSON,  Bajat., 
v. 

vaid  P.  C0L6AN,  Stale  OomptroDar, 

Appt. 


f. 


.Oal. 


paasinif  npon ,  the  coii«Utatloiialii)r 
fa  atatnte  the  court  must  confine  it* 

elf  to  a  ooDslderatiOD  of  those  ioattere  which 
ppear  upon  tbe  face  of  tfac  hiw  aDd  of  those  of 
'hieb  It  can  take  Judicial  noUoe  and  cannot  oqA- 


■IdereTkleiMM  dUiukda  to  ibow  flie  InTaUdl^  <tf 
th«  statute. 

fKoramber  U;  Unj 

APPEAL  by  defendant  from  tbe  jod^ent 
of  tbe  Superior  Court  for  Ui«  Oity  and 
County  of  Ban  FranciBco  grsnUng  a  writ  uf 
mandaatoa  to  compel  defeiidant  to  draw  a  war-> 
rant  on  the  state  tr«asarer  for  1110119  ttppn^ 
ated  by  the  Legislature  to  the  oae  of  ^alhtilL 


n.~Coit9tderattrm  <tf  eitrhttU  nfdenee  todum 
HHMn  gtitvtionality  of  ttatutr. 

he  courts  cannot  go  Into  an  Inquiry  as  to  the 
tb  or  falaltr  of  facts  upon  which  an  Act  of 
rlslature  Is  predicated  where  tbe  latter  has  sole 
isdIctlOD  of  the  Buhjeot.  Lusher  v.  Bcttes,  4  W. 

n. 

1  DeQimp  V.  BTeIand,UBarb.BB,the  conrtsars 
t  it  would  tie  BtTange  if  any  judicial  tribunal 
«  permitted  to  review  a  decision  of  the  Learl*- 
ire  upon  a  question  of  fact  on  the  exerol*e  of 
cb  their  power  to  legislate  fn  a  particular  case 
lade  to  depend, 

lien  the  Taiidity  of  an  Act  depends  upon  the 
•rtainnient  of  facts  wblob  must  have  existed  an- 
»dentto  the  law  ell  that  courts  can  do  is  to  In- 
3t  tbe  Act  and  determine  from  Its  Europe  and 
OT  and  cfmourrent  history,  of  which  thef 
loial  noldoo,  whether  or  not  it  Is  apparently 
bin  the  power  conferred  assomJogtbat  the  req- 
te  facts  were  ascertained.  HoTCy  t.  Poster. 
[nd.BOS. 

iwbeteanActfor  the  execution  of  criminals 
electricity  was  attacked  as  In  conflict  with  tbe 
ise  of  the  Oonstttotlota  prorldlng  against  cruel 
unoeual  pnoishmentu  the  court  held  that  In  so 
as  the  question  whether  the  Act  was  cruel  de- 
ded  on  tbe  evidence  of  wltnessee  the  determln- 
«  of  theljevfslature  was  oondnsive,  and  that 
court  could  not  take  evidence  for  the  purpose 
M>ndemniag  It.  People  v.  Durston,  7  L.  R.  A. 
119N.T.660. 

» where  an  Aet  to  authorize  the  levy  of  a  tax 
tbe  payment  of  bonds  to  volunteer  soldiers  and 
ef  und  BubserlptJons  made  for  the  purpose  was 
ciced  OS  nnconstitutloDal  the  court  held  that 
■tber  or  not  a  state  of  facts  existed  which  ctp- 
1  an  exigency  for  the  defense  of  the  State  was  a 
atlon  for  the  Lagtalature  and  Its  determination 
tie  afflrmatlve  was  not  to  be  reviewed  by  the 
rt.   CasaTwp.  t.  Dillon,  W  Ohio  St  41;  Franlt- 

State  Board  of  Ezaminer«.  S3  Cal.  173. 
here  the  power  of  the  Legfelature  to  authorize 
Wtobeeontaetedlnbebnlf  of  tbe  State  dM 
exist  until  R-certafQ  oontlngenor  arose,  yet 
o  the  L^lstatuie  had  determined  that  such 
tingeney  had  artaen  without  any  apparent  pur^ 
'.  to  evade  tbe  Oonstttotlon.  its  determination  is 
jluslve.  Hover  T.  Foster,  US  Ind.  eolL 

L.  a  A, 


The  purpose  of  tbe  Legislature  to  appropriate 
public  money  for  the  benefit  of  an  tndlvlduat  can- 
not bedeternllnedllr  the  oourte  on  testinxiny  of 
wltncasoa  wliee  It  haeaapreased  Its  purpooafnthe 
MM  Itself  to  IM  the  eahurgeoMnt  ortMprovementof 
a  puhbe  eanal.  Waterloo  Wootes  Utg.  On.  v. 
Bhanahan,  piwl,—- 

8tat«f€a  MeoiyoraNfw  comNss  or  loums. 

No  evidence  can  be  admitted  in  court  to  oonCth- 
dlot  tbe  facts  aasufned  b3' the  piiifiitre  of  Acts  cre- 
ating counties.  Lusher  v.  Buitt-s,  4  w.  Va.  II. 

Where  tbe  constltutlonaliey  of  an  Act  creating  a 
now  county  Is  questioned  because  It  oontaina  w 
land  or  fewer  Inhabitants  than  the  ObnMllutlol^'^ 
quires,  thcoourts  cannot  lonk  Itoyonil  tlic  Act  It- 
self or  some  other  offlclul  roconlfi  nf  like  ^'^^(^e  ci- 
cbaraoterorofllctal  surveys  or  maps  of  which  they 
an  hound  to  take  Judlotal  t/Mahi  'MeBS^'.9aim 
County,  88  Atk.  818. 

The  Legislature  was  tbe  appropriate  tribunal  to 
make  the  necessary  Inquiry  in  order  to  ascertain 
whether  their  Act  la  within  the  oonstttntlonal  pro- 
vision, and  it  will  be  presumed  that  sulllclent  io- 
quhr  waa  made  and  there  la  no  power  fn  the  Judi- 
cial tribunal  to  review  the  conclusion  of  the 
tieglslatute  upon  that  question.  Ramsey  v. 
People,  19  N.  T.  «;  DeCamp  v.  Eveland,  19  Barb. 

Where  a  statute  mcorperatlnir  a  dty  was  at- 
tacked on  the  ffronnd  that  the  city  did  not  bsTC 
the  number  of  Inhabitants  required  by  the  Conatl- 
tatton.  the  court  held  that  the  matter  was  within 
tbe  exclusive  Jurtsdlotion  of  legWatlve  power 
wUoh  required  the  ascertainment  of  a  fact  upon 
which  legislative  authority  to  act  depeofled,  and 
that  tbe  oxerelse  of  that  authority  carried  with  it 
thb  exclusive  pr^nmption  that  ttie  fact  had  tteon 
ascertained.  Judson  v.  Plattaburg.  8  DIU.  IM. 

Bnr  In  Bradley  v.  Comm.  £  Humph.  U8,  37  Am. 
Dec.  5S3,  ttie  court  admitted  evMeooe  that  the 
oounty  did  not  contain  the  ounstituttonal  namt)er 
Of  square  miles  wittiouc  dlsoumlag  their  power  to 
do  so. 

StatKttM  ottarheA  as  looo/. 

Where  a  provision  of  an  Act  providing  for  tbe 
oonstmction  of  elevatOd  lallwaya.  which  related  to 
the  operation  of  roads  ttien  In  exlatenoc^  was  at- 
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.  TheifkUitamsttrte*  in  Uifr  opinion. 

■   Me$»n.  B»rhaai  ft  BoUom.  forBpjjiellairt: 

The  Ta1klityo<  the  Aois  of  tbe  I#fns1ature 
depends  upon  its  power  to  act,  attd  tbe  exist- 
eoce  of  Ibat  power  orlla  Donexii>teoce  depends 
upon  Ibo  rea)  facta,  not  wbat  tbe  LesUlature 
may  bave  (bought,  foaad*  or  detwaJoed  tbe 
facts  to  Ue. 

Cooley,  Const.  Um.  p.  IM.  • 

Should  the  Legislttore  provide  that  private 
property  might  be  taken  for  a  private  use — 
that  ia,  sbould  tbe  Legielature  determine  a 
certain  use  to  be  a  public  use.  wbeo.  in  fact,  it 
was  a  private  use — under  tbe  claim  of  peti- 
tioner this  would  conclude  tbe  courts  as  to  ihe 
diancter  of  the  use.  But  in  such  case  the 
rourfs  are  not  cbocluded. 

Citiuna  8av.  A  L.  Ano.  t.  Topeka,  87  XJ.  B. 
aO  Wall.  664,  S»  L.  ed.  4«1;  OontotidaUd 
Channel  Go.  v.  Central  Vac.  R.  Co.  61  Cal.  271; 
Amador  QtUtn  Mm.  Co.  v.  Dewitt,  79  Cal.  m\ 
BiopU  V.  An-i(s».  58  Cal.  680:  Ji»  Tcnmmtd,  80 
K.  Y.  174:  A  DemwiHB  Oemelenf  M  2«. 
Y.  S71,  28  Am.  Rep.  66;  AUem  t.- J«r.  00  Me. 
194,  11  Am.  Hep.  107;  Loffan  t.  BtogdaU.  8  L. 
11.  A.  68,  138  lod.  STa. 

Tbe  exictenoe  of  tbe  public  use  in  any  dass 
of  cases  is  a  quealioD  reviewable  by  the  courts. 

MUls.  Em.  Dom.  class  8.  §  11;  Brooklyn  P»rk 


jOmtw.      Amvirvitr.  4S  N.  Y.  984.  6  An. 

Rep.  70;  Seenmbe  ▼.  MUnmvkm  ift  St.  P.  R.  Ot. 
mV.S.m  Wall.  lOa,  as  L.  ed.  VI-.  Tgler  T. 
Bfmthen  44  Vt.«4S,  8  Am.  Repv  400:  XmmA  t. 
Am«m,  111  Mats.  461.  15  Am.  Rep.  80r  t^p(t 
V.  Qumn,  85  OaL  M7.  Bee  alw  DeCmwa  v. 
fngtiri,  lOBbrb.84;  Bnmmn^.  iW>r.  UH. 

Parol  evidence  will  be  admitted  Is  toA. 
cases,  and  tbe  courts  have  tbe  inbeimt  poira 

at  all  times  to  get  to  tbe  Constitution. 

JoMM  V.  JoitM,  IS  Pa.  860,  61  Am.  Dec  611; 
Peopk  V.  Riverside,  66  Cal.  290:  PftUlmrs,  W, 
■A  £.  R..  Co,  v.  Btnwfod  Iron  Worta,  8  L.  R. 
A.  680,  31  W.  Va.  710;  Craig  v.  PiUladHtliia, 
89  Pa.  269.  See  also  Stafa  v.  AnoorA,  87  N.  J. 
L.  416;  Be  Niagara  Faltt  A  W.  R.  Cb.n  Oeat 
Rep.  278,  108  N  Y.  874;  People  v.  Johnttm.  « 
Cal.  490;  Ammm  v.  Douffttiu.  7  Cal.  66;  Tom- 
mite  Stage  A  Tump.  Co.  v.  Dunn,  83  Cal.  26*. 

With  tbe  Act  here  at  bar,  was  there  a  cisim 
•gainst  tbe  State  in  law  or  equilyt  If  so,  the 
licaislalure  had  the  power.  If  Uiere  was  do 
Bucb  claim,  the  legislature  had  not  the  power. 
The  fact  determines  tbe  power, 

Ezparte  Weaterfidd,  55  Cal.  660, 36  Am  Rep. 
47:  BitTlev.  San  FranciMo  Board  of  BdveaUou, 
65  Cal.  489. 

Our  Constitution  provides  that  corporMjon 


iwdrad  on  tbe  vrouod  that  It  was  private  and  loaal 
fortbereMott  that  ttaece  was  but  Me  road  In  oper- 
ation at  the  time  of  its  iwHaare,  tbe  court  beld  that 
It  must  tie  pfesumea  tbat  the  lA«lsiature  bad 
found  tbe  neoeasary  tacts  to  autborlie  tbe  passa«e 
of  snob  a  law.  and  tbat  the  court  could  not  take 
proof  of  tects  dUunrffl  for  tbe  purpose  of  sbowlag 
tlie  statute,  whlcli  was  valid  aud  reirular  upon  Its 
face,  to  Iw  UDooostttutlooaL  Be  Hew  York  Blev. 
B.Co.7UN.T.an. 

Where  an  Act  applicable  to  ooonttee  oontalntng 
clUes  of  a  destRnRted  size  was  attacked  on  tbe 
grouDd  tliat  ft  was  local  tbe  courtheld tbat  the  Act 
was  valid  on  it»  face  as  applicable  to  a  claai  of 
oouiitleB  and  tbat  Invalidity  would  not  be  Imputed 
iKM-  would  teatlmonr  be  taken  to  determine  tbat  It 
was  appUotfble  to  one  only.  Jte  Cbuiob,  tt  Hnit, 

Apiparent  ercepCioiu  toOlenile. 

Wbere  an  act  for  the  Improvement  of  tbe  Bou- 
quet Biver  was  attacked  on  the  ground  that  It  was 
local  and  had  not  received  tbe  vott*  of  the  mem- 
bers of  tbe  Legislature  made  necessary  by  OoasCl- 
tution  the  court  held  tiiat,  alnce  tbe  Act  did  not 
dtsclom  tbe  charaotor  of  the  river,  ud  Its  name 
and  location  were  not  found  upon  a  general  map 
or  In  a  general  bistory  of  tbe  country  nor  d^ned 
in  the  public  statutes.  It  was  not  of  suoh  notoriety 
tiiat  tbe  court  could  take  Judicial  notice  otlt  and 
tbat  from  tbe  knowledge  gained  by  what  appeared 
in  the  case  aubmltted  ihey  would  hold  an  Act  for 
ite  improvement  to  be  looaL  People  v.  Alien.  43t 

In  TosenHe  Stage  A  Tump.  O0.T.  Dunn,  Cat 
nt,  where  an  Act  which  on  Ma  face  purported  to 
approprialo  money  for  tbe  pnrobase  of  a  road  was 
attacked  aa  bnlog  In  oonfliot  with  the  oonsUtutlmal 
provision  agatost  maldng  gifts,  tbe  oourtenunlned 
tbe  fimts  before  It  tor  the  purpose  of  detsmlnliig 
whether  or  not  tbe  mnsactien  was  In  fact  a  gift 
and  reached  tbe  conclusion  tbat  it  was  not 

Woewtes  of eetfng  priMMs  rtgAtf. 

An  esoeptlon  to  tbe  rule  wpean  to  exist  la  favor 
of  Individuals  whose  rights  are  affeotedbyaatat- 
ute,  and  IntbntoasethereoilnlBOf  theAotareheld 
14  L.  R.  A. 


Inottobeoonclusive.  This  exoeptfamseeaaB  to  de- 
pend largely  on  the  weight  to  be  afftwded  to  a  stat- 
ute OS  evidence. 

The  facte  redted  In  thepreambto  of  a  private  Act 
may  be  evldenoe  between  the  OommonweaUhaBd 
the  applicant  or  pnaon  tOr  irhoun  beneOt  it  was 
passed,  but  as  between  tbe  applicant  and  aootber 
individual  whose  rights  ore  affected  the  tacts  re- 
cited are  not  evidence.  GImondoilI  v.  C^nnlchasl, 
8Lltt.<8l)^14  Am.J>ee.8B. 

The  recitals  hi  tbe  preamble  to  an  Act  of  tbe  Leg- 
islature em  bracing  statemeabsot  fact  aflectiog  tbe 
rights  of  third  pereoos  do  not  import  absolute 
verity,  nor  are  they  oonchisive  proof  of  the  initb> 
fulnewofsuohitMementa.  Dnoomnbev-ltiadta, 
IS  Iowa,  2. 

But  in  the  DuncomtM  Osae,  supra,  tbe  ezUblls 
offered  to  contradict  tbe  preamble  were  other  Aols 
of  the  Legislature  ctf  equal  ftanding  with  the  »ie> 
amble  itself. 

When  tbe  Lqrtslature  had  eonstltutiooal  power 
to  grant  divorces  in  oertaln  speoiOed  cases  and 
granted  one  without  specifying  upon  wbat  ground, 
tbe  eETeot  of  which  was  to  affect  tbe  property 
rights  of  Individuals,  evidence  was  beld  adnUsMIe 
to  show  that  tbe  cause  for  whbA  the  divorce  was 
granted  was  one  over  wbloh  the  Legislature  had  no 
jurladioUon.  The  court.  Iiowever,  stated  that  a  dif- 
ferent case  would  be  presented  If  tbe  Leglslatuie 
had  speolfled  a  cause  wbloh  was  one  within  Us  Jn- 
risdictlon.  Jones  t.  Jones,  U  Fa.  W,  U  An.  Dsa 

Wberea  statute  for  widening  a  street,  which  pro- 
vided for  asKsaing  theoostonthe  abutting |icep> 
erty  was  assailed  on  tbe  ground  tliat  It  was  imooo- 
stltutional  as  a  local  asKSsment  for  pubHc  lat- 
provemeots,  evldenoe  that  tbe  tmprorement  was 
not  called  for  by  any  reason  save  public  ImproT^ 
ment  was  hcM  admissible.  Craig  v.  PbUadeliiUB, 
WPa.siiL 

WltbUi  this  ezoeptloa  an  tbe  decisions  which 
bold  tbat  in  ease  of  aa  attempted  exercise  of  the 
powers  of  eminent  domala  tbe  court  will  oooslder 
the  facts  for  tbe  purpose  of  detemlofog  whether 
or  not  the  use  fOr  whlohtha  property  is  dedred  is 
a  puUlo  one,  whleh  deoWona  wlUbeooUededlna 
future  nets.  H.P*V. 
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>r  mairiclpal  i^urposes  sLdll  not  be  created  by 
•edal  lftw«,  but  by  ^nersl  lawa  providing 
If  Ibe  tacorpomtloB  «  cUiefl  and  towns. 
Ad  Act  providing  for  the  fneorporation  of 
lies  with  a  popnintion  of  aver  one  hundred 
oueand  was  b^d  Bpecia).  and  not  wiUiin  tbe 
vwa  of  Hw  LerMature  to  enact. 
Damond  y.  Zfunn,  55  Onl.  349.  See  also 
nwnA  T.  Simmd*.  108  Mass.  673;  White  v. 
'/>iU,  105  Maae.  83S,  7  Am.  Rep.  58^  Chieago, 
.  it  0.09.  T.  Oarrittf,  1  West.  Rep.  670,  115 
.155. 

Mmn.  OaoFca  A.  Wmtworth  and  A. 
.  Van  Duar  for  respondent. 

De  E^vcB,  J.,  delivered  tbe  ophrion  of 

urt: 

This  Is  an  application  for  a  writ  of  manda- 
iia  to  be  directed  to  the  defendant  an  state 
mptroller,  and  comntftodios  him  to  draw  a 
in-ant  on  tbe  stale  treasurer  for  tbe  aum  of 
iS,  to  wbicb  amount  petitioner  claims  that 
is  entitled  by  Tirtne  of  tbe  proTisidns  of  an 
!t  of  tbe  L^^Htnre  approved  March  31, 
91.  The  Act  is  entitled  "An  Act  fortfae  Ke- 
r  of  Jonathan  D.  Stevenson,  and  to  Appro- 
iate  Honey  Therefor,"  and,  bo  far  w  oec«8- 

7  to  be  stated  here,  it  la  as  follown:  "Seo- 
u  1.  Tlie  sum  of  one  hundred  and  twenty- 
e  dollars  per  montb,  payable  monthly,  for 
i  period  of  twenty-one  mootbs,  is  hereby 
propriated  ont  of  any  moneys  in  tbe  state 
aaury  not  olherwiee  appropriated,  for  the 
tef  of  Col.  Jonathan  D.  Stevenson:  pro- 
led,  however,  that  said  appropriation  shall 
196  upon  tbe  death  of  said  Stevenson,  if  be 
ill  die  before  said  period  has  elapsed;  tbe 
ns  paid  nodertbe  rnoviafons  of  this  Act  to 
accepted  by  the  said  ESlevenson  in  full  pay- 
Dt  and  satisfaction  of  all  claims  of  eyery 
d  and  nature  that  betmay  have,  or  claim  to 
''e,  against  said  State  for  services  or  other- 
.e."  The  answer  of  tbe  defendant  allures 
t  petitioner  never  at  any  time  bad  or  has 
ly  claim  of  aqy  kind  or  nature  wbptsoever 
.inst  tbe  State  of  California  for  serfioef 
dered,  or  for  any  other  thing  done,  bad, 
performed  by  the  said  Jonathan  Stevenaon, 
'or  anythbie  of  value  furnished  to  the  State 
California;  and  that  the  approprintioQ 
ie  by  the  said  A«t  of  tbe  L^slature  was 
ndcd  as  a  gift  to  tbe  petitioner.  The  an- 
r  then  proceeds  in  an  Informal  way  to  al- 
:  tbat^  prior  to  the  admission  of  Cuifornia 

State,  the  petitioQpr  expended  money  and 
'oru^ed  services  "in  surveying  and  prepar- 
charts  of  tbe  bay  of  Buisuo  and.  the  Sacra- 
ito  and  San  Joaquin  Rivers,"  and,  in  B^b- 
ee,  avers  that  tbia  service  and  expenditure 
nooey  constitute  tbe  foundation  of  peti- 
eKs  allcaed  claim  agaiast  the  State,  end 
which  (be  appropriation  contained  in  tbo 
referred  to  was  made.  A  demurrer  to  the 
ver  was  sustained  by  tbe  court  bdow,  aad 
riipon  judgmeat  was  rendered  in  favor  of 
.ioner,  as  demanded  ia  his  petition.  The 
ndant  appeals. 

■ctinn  SI,  art, 4,  of  th«  Constitution,  pro: 

8  that  the  Legislature  shall  have  no  power 
mnke  any  giu,  or  authorize  the  mflkmg  of 
gift,  of  any  public  money  or  tt>ipg  pf  ' 

0  any  Individual;"  and  section.  Se  of  tbo 

1  article  also  declare*:  "Tlie  Legisbture 
.  R.  A. 


shall  have  no  power  to  ^ant  or  antbwlze  any 
iQounty  or  municipal  authority  to  grant  any 
eHtra  (Mipensadon  or  allowance  to  any  public 
oScn-,  a^t,  servant  or  contractor  after  serv- 
ice hah  been  rendered  or  a  contract  baa  been 
entered  into  and  perfortned  Id  whole  or  In 
part."  By  tbnf)  provisioiM  of  the  Constitotton 
there  is  denied  to  Ibe  Tj^sTature  the  right  to 
make  direct  approprlatloas  to  Imfivlduals  from 
geuerai  considerations  of  charity  or  gratitude, 
or  becanse  fA  some  aupposed  moral  oMfKaHon 
resting  niton  tbe  people  of  the  State,  and  such 
as  a  just  and  generous  roan,  altliough  under  no 
legal  liability  so  to  do,  might  be  willing  to 
recognize  in  bis  dealings  witn  others  less  for- 
tnnato  than  himself,  u  was  because  of  abuses 
which  had  crept  into  legislation  by  reason  of 
the  unlimited  power  theretofore  exercised  by 
tbe  Legislature  In  determining  what  individual 
chiims  should  be  recognized  by  niivate  act, 
and  to  relieve  in  some  degree  legislators  from 
the  importunities  of  persons  interested  Id  se- 
curing such  appropriakfoDS,  that  tbe  power  of 
the  Legftlatore  wai  thus  limited  by  tbe  pres^ 
ent  Oonstitntion  bt  this  Stale,  lo  this  view 
there  can  be  no  doubt  that  If  the  facts  are  as 
alleged  in  the  answer  M  defendant  the  Act  un- 
der oonsideration  ought  never  to  have  been 
passed.  Bat  these  facts  do  not  ajqiear  upon 
tbe  face  of  the  Act  itself,  and  the  question  ta 
thus  presented  whether  It  ts  competent  for  the 
court  in  this  or  any  form  of  action  to  receive 
evidence  atiunde  to  establish  such  facts,  and 
thus  to  impeach  and  overthrow  a  law  which, 
upon  its  face  and  Independent  of  proof.  Is 
presumptively  valid.  This  case,  as  thua  pre- 
sented, is  to  be  distinguished  from  those  tn 
Which  It  has  been  held  that  tbe  court  may 
look  into  tbe  ioumals  of  the  Legislature  for 
the  purpose  of.determining  whether  a  ttatnte 
was  in  fact  passed  by  the  requisite  votes  re- 
quired by  the  Conatitution.  In  such  cases  the 
question  Is  whether  tbe  law  was  in  fact  enacted, 
and  not  whether  tbe  Leglslnture  in  passing 
the  statute  properly  discbareed  Its  dut^  by  tbe 
prelim  irviry  ancertnlnment  m  facts  which  alone 
would  Jiisiifv  such  legiqlallve  action.  j 
Tn  our  opinion,  the  queslion  which  we  bavp 
StiiiLil  lis  tlio  one  for  decision  here  must  be 
Efi>^\viT((i  in  the  nopitive.  While  the  ouurtH 
hiivc  iiinii>u!>[r)l  pciwcr  10  declnn;  n  etatuti.'  in- 
vftliii,  when  it  appears  to  thorn  in  the  course. of 
jndlcial.actlon  to  be  in  coullict  with  tbe  C^- 
stitjitibi),  yet  they  can  only  do,  so  when  the 
questioii  arlpes  as  a  purct  questloB  pf  law.  w-, 
mixed  with  matters  of  fact,  the  exisiLi.^<.  .y. 
which  must  be  determined  upon  a  trial,  and  as 
tbe  result  of,  it  may  be.  conflicting  evidence. 
When  the  rigbt  to  enact  a  Jaw  depend  upon 
dte  existeooe  of  facts,  it  is:  the  amiy  of  the 
LegiFdature  before  pawlDg  the  bH),  na  bf  tbe 

Sovernor  before  approving  it,  to  become  satis- 
ad,  in  s<«i6  appropriate  way,  that  tie  fads 
exist,  and  nn  atUbority  is  oonferreditipon  thp 
courts  to  . hear  evideoce  aod>  detcrulBe,'  as  a 
question  of  fact,  whether  these  co-virdittte  de- 
partments of  the  state  govemmeDt  bave  'prop> 
erly  diiabarged  auoh.du^.  Theftatht>rity  and 
duty  to  ascertain  the  fact«  which  ought  to  con- 
trol Ie£ifil9tive  actlpn  arp,  fropi  tb(». necessity 
of  tbe  qase,  4«votvQ[i  bjt  the  OonstituUan  upoit- 
those  to  whom  it  bas.givea  the  power  to  lefiis- 
-lato,  oad  'tbeiri  deciaion-Abat  the  fanto  exist  is 
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conclusive  upon  the  courts,  m  the  sbMnoe  of 
an  explicit  provisloD  In  tbeConitituUoaglTiDir 
tbe  judiciary  the  right  to  review  such  actioo. 
We  therefore  hold  that,  In  paadog  upoo  the 
coDBlttutionalily  of  a  statule,  the  court  must 
c-onSne  ilself  to  a  conslderatioo  of  tboae  mat- 
tere  which  appear  upon  the  face  of  the  law, 
and  those  facta  of  which  it  can  take  Judicial 
notice.  If  the  law,  when  thus  considered, 
does  DOt  appear  to  be  unoonstitutional,  the 
court  will  not  go  behind  it,  and  by  a  resort  to 
evidence  undertake  to  ascertain  whether  the 
Legislature  in  its  eDaclment  observed  the  re- 
strfctions  which  the  Constitution  imposed  upon 
it  as  a  dutj  to  do,  and  to  the  performance  of 
which  ite  members  were  bound  by  tbeir  oaths 
of  office.  "If  evidence  was  required,  it  muat 
be  suppoeed  that  it  waa  before  the  L^tdature 
when  toe  Act  was  passed;  and,  if  any  special 
finding  was  required  to  warrant  the  pusage 
of  the  particular  Act,  it  would  seem  that  toe 
passage  of  the  Act  itself  might  ho  equivalent 
to  su^  finding."  Cooley,  Const.  Lim.  *187. 
Thia  view  aeema  to  be  austiined  by  tbe  deda- 
Ions  of  the  highest  courts  of  other  states,  and 
Is  in  barmooy  with  the  central  idea  of  the 
Constitution  in  prescribing  the  independence 
and  equality  of  the  three  great  departments  of 
state.  Tbe  following  are  some  of  the  cases 
which  in  principle  sustain  the  conclusions  we 
have  reacned.  Watarioo  WooU»  JSfg.  Go,  r. 
Shanahan.  128  M.  T.  849;  Bumaeg  v.  Pufte, 
19  N.  Y  41;  m>veg  v.  i/iiUm;  118  Ind.  «»; 


Luthtr  V.  SeOm,  4  W.  Ta.  11;  IhOmif  v. 
Bweiand,  19  Barb.  SL 

If  experience  sfaall  demonrtrate  that  further 
restriclion  upon  legislative  power  over  the 
snbject  of  approprbtliona  of  public  mooej  is 
necessary,  it  is  vrithin  tbe  power  of  ihe  people 
to  so  amend  the  Cooadtution  as  to  provide  that, 
notwiihatanding  an  appropriation  made  tbe 
Legislature  for  its  payment,  tbe  legality  of 
every  dalm  against  tbe  State  abalt  or  may  be 
tbe  subject  of  ludfcial  investigation  as  lo  tbe 
facts  upon  which  it  rests.  But,  in  tbe  absence 
of  a  plain  dfreetioa  to  that  effect,  tbe  courtii 
are  not  aulborieed  to  institute  sucdi  aniaqoiiy. 
As  already  stated,  tbe  Act  in  question  does  not 
show  upon  its  faoe  tbe  nature  of  tbe  daim 
which  toe  petitioner  made  agatnaC  llw  Stale, 
or  that  the  appropriation  thereby  made  is  a 
gift.  Tbestaiute  Is  unusual  In  form,  and  it 
may  be  difficult  to  aasicn  any  good  reastui  foe 
the  singular  provision  uiat  tbe  State  shall  dis- 
charge by  monthly  installments  tbe  indebted- 
ness which  the  Act  admits,  and,  in  Ihe  errat 
of  peUtioner*a  dcaUi  before  it  is  fnlly  pdd, 
shall  be  released  from  the  payment  of  any  bal- 
ance then  due;  but  this  does  not  affect  the 
qoestfoD-of  the  power  of  tbe  If  gistatare  to  w 
{HOvide,  nor  authorize  the  court  lo  declare  that 
the  Act  was  enacted  in  absolute  disregard  of 
the  CoQstitutioo.   JudgmaU  affirmed. 

We  cMCur:  G»ro«t(««  HcFmIm^ 
J.J  Sh»rprt*lB«      P»t*nwD»  /. 
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t*  An  action  at  law  will  Un  to  reeoTar 
daiwagea  for  obatrnctlng  limi  iiaa  and 

egreflB  to  and  from  abutting  property  by  a  rail- 
road emlMnkment  la  a  street. 
i,  DaBacen  nsaj  be  reetfyrod  tar  the 
entire  ladviy  to  abottlofr  pfopertrbrarail- 
road  embankment  lo  a  street,  and  the  reoovory 
Is  not  Hmlted  to  sucta  damaKce  as  had  been  hu»- 
talned  up  to  tbe  oommenoement  of  tbe  action. 

(Deoember2,UiL> 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  BirmiRgham  In  favoAr 
of  plaintlffB  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  Inr  tbe-conatnietion  of  a  railroad  In  tbe 
atreet  inirdnt  of  pMntlffs'  property.  A0trmed. 

There  was  evidence  tending;  (o  'show  that 
fdaiattfs  owned  tbe  fee  to  t£e  centre  of  tbe 
afVBiie  ud  aoch  ownership  waa  stated  in  tbe 
pfttUon.  bat  It  waa  aabseqoendy  aieted  lofaave 


been  alleged  merely  by  war  of  Indncetnent 
and  ibat  the  real  object  of  the  suit  was  to  re- 
cover damages  done  to  tbe  appurtenant  prop- 
erty, the pIflJntiffa  In  open  court  w^vingany 
claim  for  the  land  actually  taken.  Tbe  Kail 
road  went  through  the  avenue  upon  an  em- 
bankment between  five  and  six  feet  !o  hei^t 
in  front  of  plaintiflfe'  property. 

Farther  facts  appear  in  the  (xrinlmi. 

Mr.  Alenwder  T.  Loama  for  ^^el- 
tant. 

Metan.  Ohlsolnt  9t  Vhaley,  for  appellKs: 

Tbe  action  to  recover  damages  done  by  a  co*- 
poration  clothed  With  right  ofemlnent  domalD 
In  the  construction  of  Its  works  is  craferred 
by  our  Constitution,  art.  14,  %  7,  and  csa  be 
matntained  1^  tbe  owner  of  the  |»operty  la  the 
commoD-law  action  of  trespaaa  or  case. 

Gitv  Oeundl  of  JiontgovMry  v.  Townaend,  80 
Ala.  480,  84  Ala.  476;  BtntiM  v.  Savaniu^  < 
IF.  90  Ala.  54;  Littie  BoekSFt.  S,  B.Of. 
V.  MeGekee,  41  Arlt.  208,  SO  Am.  &  Eng.  R  R 
Oas.  88;  Cohen  r.  3t.  Lovia,  Ft.  8.  *  W.  R. 
0>.  84  Kan.  168,  55  Am.  Rep.  343,  2S  Am.  A 
Eng.  R.  R.  Cas.  118;  Shep'/erdv.  BaOUmmi 
0.  S.  Go.  180  U.  8.  488.  m.  L.  ed.  970;  CWma- 
W*.  B.  V.^r.R  Of.  T.  Gantiur,  8S  Am.  A 
Eng.  a  a  Cas.  848;  n/uM  mUmr.  Omt 

jo^.  oo.  \i%  V.  s.  6iB,  mu  a  m 


VOTK.— Tbe  review  of  tbe  dlfferioNr  authorities  { 
on  tlie  qneetlon  of  tbe  riybt  to  recover  tiie  entire  I 
damam  prospsotfv*  as  wall  as  past,  la  the  e«e  of  I 
Injuty  to  abattlnt  ywnneir  ^  a  nflrttad-  In  a ' 
14L.R.A. 


street,  Is  so  extensive  la  tbe  abovp  opintoa  and 
btMh  that  no  aoDotatlOtt  to  tUs  oase  would  bs 
HMHifhtproOtabto.    ^  ' 


Digitized  by 


Google 


im. 


HiaHLASD  AvsKUB  &  Bbu  Railboad  t.  Hattbkws. 


468 


<%%eago  AW.  1.  E.  Co.  t.  Ayra,  108  m.  811, 
14  Am.  Ss  Ed^.  R.  R.  Cas.  159. 

The  coQStitutloDal  provigioD  of  Peoosyl- 
Tnola  Is  tbe  Bame  as  that  of  Alabama,  aod  the 
Hoe  of  authorities  Is  complete,  that  the  action 
for  snch  damages  Is  one  and  indiTisible,  and 
<!afle  la  pR^wr. 

(yBiien  t.  Psnn^Ownia  8.  V.  R.  Oo.  11 
-GeDt.  Rep.  679.  119  I^l  184;  PmntMtvania  B. 
Vo.  V.  Manhant,  18  Cent.  Rep.  861,  118  Pa. 
Mi ;  Penntf/Ivania  R.  Oo.  r.  Bunean,  2  Cent. 
Bep.  651,  111  Pa.  480,  88  Am.  ft  Eng.  R.  R. 
<ju.  854;  AnnMrfnrma  E.  Oo.  v.  Lippineott,  8 
Cent.  Rep.  818, 118  Pa.  473,  80  Am.  ft  Eng. 
K.  R  Gaa.  899:  -BMfe  t.  Pmna^vania  R.  Oo. 
86  Ph.  608;  Indiana,  B.  AW.  B.Oo.  v.  Eberts,  9 
West  Rep.  806, 110  Tnd.  643,  59  Am.  Rep  886. 

In  Mississippi  the  court  has  constnied 
"taken"  in  the  Constitution  to  include  injuir 
done  to  abutting  property,  damages  to  sucu 
being  recorerable  by  action. 

T^eofHrid  T.  JMiimiUe.  IT.  0.  d  T.  B.  Oo.  66 
MisB.  879,  88  Am.  ft  Eng.  R.  R.  Cat.  468,  and 
esses  cited. 

Id  looking  at  cases,  it  must  be  remembered 
that  the  coostitutions  of  Pennsylvania  and  Ala- 
bama alone  conlain  words  "property  taken, 
injured,  or  destroyed;"  Kentucky  aod  Boutb 
CaroHoa  "taken  or  applied  to;"  Illinois,  Colo- 
x«do,  Oeorgla,  Nebraska,  and  West  Virginia, 
**tatai  vt  damaged;"  Massachusetis.  "appro- 
inlated  to;"  Maine,  New  Hampshire.  Ver- 
mont, Connecticut,  Rhodelsland,  New  Jersey, 
Florida;  Mississippi,  Arkansas,  3fissouri.  New 
Tork,  Maryland,  Iowa,  Wisconsin,  Minnesota, 
IHicbino,  Indiana,  Ohio,  Nevada,  California 
and  Oregon,  "taken." 

IMeBdant,  in  opposition  to  tbe  tbalDteaaiice 
of  tblfl  action  to  recover  permanent  damages, 
relies  on — 

Atlantic  AG.  W.  B.  Go.  v.  Bobbint.  35  Ohio 
St  581;  CM  T.  SMovgan  A  r.  du  C.  E.  Oo. 
46  Wis.  686;  2^dr.  Mstropoiita'n  Bte9.  B.  Oo. 
118  KT.  186. 

'Dm  reaaon  for  tbe  role  that  pennaoeot  hi- 
joiiee  cannot  be  recovered  by  a  property  owner 
la  an  action  of  trespaai  or  case  from  oorpora- 
tiona  In  Wisconsin  and  Obio,  is  because  io 
ttiose  States  elthef  the  property  holder  or  the 
railroad  company  can  Institute  condemnation 
proceedlngB.  which  is  tbe  apeclal  remedj  pro- 
Tided  for  getting  those  damaiRS. 

Wis.  Rer.  Stat,  i,  1852;  Sdntin  v.  Chieago 
^  N.W.  B.  Oo.  61  Wis.  518,  90  Am.  ft  Eng. 
R.  R.  Caa.  70;  Ohio  Rer.  Stat,  gfi  8288,  6448; 
Graftm  ▼.  Baltimon  A  O.  B.  Go.  21  Fed.  Rep. 
809,  17  Am.  ft  Eng.  R  R.  Cas.  200. 

It  fa  true  that  tbe  rale  in  New  York  is  tbat 
to  stiHa  of  Itals  Und  plaintiff  can  only  recover 
damages  up  to  time  of  brhi^ng  action  ot  time 
«f  trfol. 

P&nd  T.  mtnmoman  Bttt.  R.  Co.  112  N.  Y. 
186,  See  also  UHne  t.  JKw  York  Cent.  A  B. 
B.BCo.%  Oebt.  Rep.  116, 101  N.  Y.  98;  Tail 
man  r.  MetropoUtan  BUv.  B.  Oo.  8  L.  R.  A. 
178.  m  N.  Y:  119,  48  Am.  ft  Tng.  R.  R.  Cas. 
411. 

Bat  Id  New  York  tbe  GtmstltuHui  pimrldea 
that  oompenaation  diall  be  made  for  property 
"taken"  for  pubtlc  use,  and  Jntiee  Gray  takes 
oocariod,  lo  oeHrcring  tbe  opinion  fn  case  of 
Stm  Tork  Stee.  R.  Ob.  r.  Fifth  Nat.  B^nk.  185 
U.  S.  488.  84  L.  ad.  881.  to  tay:  "TMa  rule 

UL.KA. 


of  daim^  at  law  baa  not  prevailed  In  an- 
atogoua  cases  decided  In  other  jurisdictions," 
and  in  Pond'a  (kue,  tbe  New  York  Court  of 
Appeals  Bays  "It  might  be  productlTe  of  less 
Inconvenience,  on  the  whole.  If  an  opporite 
rule  could  be  adopted. 

Whatever  the  rule  elsewhere,  the  Conslltn- 
^n  of  Alabama  (art  14,  §  7,)  gives  tbe  light 
to  compensation  for  property  "taken.  Injured 
or  destroyed"  by  corporation  clothed  with 
right  of  eminent  domam  In  the  construction  or 
eolargemeDt  of  its  works.  We  rely  upon  oar 
own  decisions,  in  the  Ibvntend  ana  Smifft 
Beant  Oaaet,  and  in  analogous  dectdone  by  the 
PennsyWanu  court,  to  snalaln  our  right. 

O^Brim  v.  Penjujilvania  8.  V.  B.  Go.  11 
Cent.  Rep.  670, 119  Pa.  184. 

Tbe  measure  of  damages  Is  the  diminution 
In  value  caused  by  the  Injury. 

Hoomr  V.  SoDannah  A  M.  R.  Co.  68  Ala.  682: 
Citg  Council  of  Montgomery  v.  Tomnaend,  80 
Ala.  496;  Bt)an»  v.  Samnnah  A  W.  B  Go.Wi 
Ala.  54;  Grafton  v.  Baltimaro  A  O.B.  Go.  81 
Fed.  Hep.  809,  17  Am.  ft  Eng.  R.  R.  Cas.  200. 

General  and  Incidental  heoefite  tbat  come  lo 
all  alike,  either  on  the  partlrolsr  street  or  out- 
side, are  not  to  be  regarded  in  determining  the 
amount  of  actual  injury. 

SuUivan  v.  Ifarth  Hvdton  Oountw  B.  Oo.  61 
N.  J.  L.  618,  40  Am,  ft  Eng.  R.  R  Caa  886 
Chieago  A  E.  B.  Oo.  v.  Bake,  3  West.  Rep. 
815,  116  III.  168,  84  Am.  ft  Eng.  R  R.  Cas. 
291;  Fitttburg  B.  A  B.  R.  0>.  v.  MeClotkg/.  1 
Cent.  Rep.  619,  110  Pa.  US.  23  Am.  ft  Eng. 
R.  K  Caa.  88;  Ghieago,  K.  A  K  R  Co.  v. 
Wiebe.  25  Neb.  542.  86  Am.  ft  Eng.  R.  R.  Gas. 
644;  QrafUm  A  G.  B.  Oo.  v.  Fbreman,  84  W. 
Va.  662,  20  Am.  tft  Eng.  R.  K.  Cas.  838;  CM- 
eago.  P.  A  St.  L.  E.  Go.  v.  Atdrieft.  184  HI. 
9,  44Am4ftEng.R.R.Cas.  118,  note,  Whiteiy 
T.  Miatimippi.  W.  P.  A  B.  Co.  m  Hinn.  638, 
86  Atn.  ft  £ng^  R.  R  Caa.  686,  andcaseaelted 
in  note,  pp.  tsSsS,  629. 

If  plaintiff  was  en^ed  In  this  action  to  re- 
cover damages  claimed  hi  the  complaint,  tbe 
smoke,  rumbling,  shaking,  or  noise  incideni 
to  tbe  operation  of  the  railroad  In  tbe  avenue 
were  all  circumstances  to  be  considered  by  a 
jury  In  so  far  as  they  affected  tbe  market  value 
of  the  lot  in  assessing  the  plaintiff's  damacr>8. 

Booper  v.  Batiann^  A  M.  R.  Oo.  69  Ala.  584; 
TFflwm  V.  Bn  Moinee,  0.  A  8.  B.  Oo.  67  Iowa, 
509;  IMtU  Bock.  M.  B.  A  T.  E.  Oo.  v.  AlUn, 
41  Ark.  481;  GaineeviHe.  H.  A  W.  R.  Oo.  r. 
HaU,  9  L.  R.  A.  898,  78  Tex.  189.  44  Am.  ft 
Eng.  R  R  Gas.  51,  and  cases  In  note. 

Walkar,  dellTered  the  t^nton  of  tbe 
court: 

Hiia  was  an  action  to  recover  damages 
caused  to  the  plaintiib'  lot  near  the  city  of 
Birmingham  by  the  oonstructloa  of  an  em- 
bankment for  the  track  of  the  defcndani's 
railroad  In  tbe  street  or  highway  upon  which 
tbe  lot  abutted.  It  was  alleged  in  tbe  com- 
plaint, u>d  tbere  was  evidence  tending  to 
show,  that  the  defendant  Is  a  corporation 
dotlied  with  tbe  rifdit  to  call  Into  anrdae  the 

Ewer  of  eminent  domain,  and  autborlaed  by 
charter  to  build  lis  railroad  along  the  street 
or  hlj^way  hi  queatkm,  and  tbat,  without  the 
consent  of  the  plaintiffs  and  without  making 
them  compenaatkm.  It  built  Its  railroad  upon 
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.a  fiU  or  emhaDkmeot  made  in  froat  of  tbe 
plaiDtiiFs'  lot,  and  thereby  obstructed  tbe  in- 
gress «Dd  eifteM  to  and  from  sudi  krt,  aod 
otbernise  injured  it.  Tlie  avermeals  and 
proof  show  tbat  a  corporatioo  ipvested  wilh 
tbe  privilege  of  taking  private  property  for 
public  use  bns.  io  tbe  cooatruction  of  its  work», 
injured  sucb  property  without  first  payiii^ 
compensalion  for  sucb  iojury.  This  coosti- 
tuies  a  violatioD  of  the  riglita  secured  by  sec- 
tion 7  of  article  14  of  the  Constilutioo  of 
lAlabama.  For  tbe  redrcfis  of  such  a  wrong 
an  action  at  law  lies.  Tbe  juriadlction  of  a 
court  of  equity  to  prevent  the  commission  of 
such  a  wrong  is  not  based  upon  the  abeeDce 
or  inadequacy  of  lei{a]  remedies  for  tbe  recov- 
ery of  dnmafres  for  the  wrong  when  it  has 
been  consummated.  Tbe  recognized  equitable 
remediia  may  find  support  upon  either  of  two 
grounds:  (1)  Upon  tbe  special  jurisdiction  of 
courts  of  equity  to  coufioe  corporations  to  tbe 
exercise  of  tbe  powers  conferred  upon  (bem 
by  law;  and  (3)  upon  tbe  inadequacy  of  legal 
reraedira  to  protect  (he  const itutiooal  right  in 
its  entirety,  courts  of  law  being  unable  to 
compel  the  payment  of  compensation  to  tbe 
property  owner  before  bis  properly  is  taken, 
injured,  or  destroyed.  Oolumbua  A  W.  B.  Co. 
V.  Witheroa,  82  Ala.  190;  Ba$t  <£  West  R.  Co. 
V.  Ba$t  Tennmee,  V.  «fc  G.  R.  Co.  75  Ala.  275. 

The  propeity  owner,  however,  may  fail  to 
avail  himself  of  tbe  preventive  equitaUe  reme- 
dies, and  rely  upon  bis  aclioa  at  law  for  tbe 
redresa  of  the  wrong  afto*  it  has  been  com- 
mitted. If  bis  land  bas  been  taken  without 
bis  conasnt,  and  without  having  been  dnly 
acquired  by  condemnation  proceedings,  be  can 
mamtain  ejectment  for  iU  reoovety.  Boawr 
V.  A«to  Orleant  d8,B.  Co.  78  Ala.  213;  j9eu> 
Orteant  A  8,  B.  Co.  A  Imp.  Am.  Jpnu,  68 
Ala.  48. 

If  bis  property  has  not  been  ao  taken,  tmt 

has  been  injured  bv  tbe  consttvction  of  tbe 
defendant's  works,  ue  may  sue  at  lav  to  re- 
cover damages  for  ^uch  injury,  Jonea  v,  JXew 
Orleant  A  S.  R,  Co,  A  Imp.  Am.  70  Ala.  227. 

Sucb  actions  have  been  maintained  in  tbia 
court  without  question,  and  we  are  imable  to 
discover  any  reasonable  grauod  npon  trlucb 
tbe  right  to  maintain  tbem  can  be  controverted. 
Alabama  M.  R.  Co.  v.  Coahry  (AU.)  0  So.  Rep. 
203;  Aiabama  M.  H.  Co.  v.  WiUiamt,  Id.  208; 
SkiaM  T,  Sanannah  A  W.  R.  Co.  SO  Ala.  M; 
City  Cttuneil  <tf  Montgomery  v.  Ibicnrnjid,  80 
Ala.  48d;  City  Oouneil  of  Montgomery  v.  diad- 
dox^  89  Ala.  181.  .  ■ 

The  property  owner  may  waive  formal  con- 
demnation proceedings,  and  yet  recover  mob 
damages  as  be  may  suffer  in  bis  propeity  by 
reason  of  the  building  of  the  railroad  upon  or 
near  It.  LitOe  Rock  A  Ft.  S.  R.  Co.  v.  Jfc 
GeAee,  41  Ark.  202:  United  atate*  v.  Qreat 
FaU»  Mfg.  Oo.  112  IT.  S.  846,  28  L.  ed.  840; 
CfeA«»  V.  8t.  Louis,  Pi.S.AW.  B.  Co.  H  Kan. 

isa 

A  claim  in  tbe  ooipplftint  of  damages  which 
tlie  plaintiffs  are  not  entitled  to  recover  tn  this 
action  doe^  not  impair  the  right  to  maiotaio 
thersult.  A  demurrer  to  a  oomplaioj.  wbtcb 
states  a  good  cause  of  action  is  not  the  proper 
mode  of  evoking  a  decision  of  tbe  coujt  as  to 
^  role  to  govern  in  l}te  aidmewiuepientof 
0amages  for  tbe  ipjofy  alleged.  Mmnvn  v.  1 
341..  R,A. 


We$tern  U.  Teleg.  Co.  (Ala.)  9  So.  Bep.  200; 
Carl  T.  ShOoygan  <£  du  Z.  £.  O.  46  Wo. 
625.  . 

There  was  no  enw  in  overruling  tbe  de- 
murrers to  the  comnlaint. 

The  principal  contention  in  tbe  case  is  npon 
the  rulings  of  tbe  trial  court  on  tbe  qncstton 
of  tlie  measure  of  damage  Tbe  appeHant 
insists  that  tbe  plaintiffs  could  not  beeotiiled 
to  recover  prospective  damages,  that  they  were 
treating  ihe  obstruction  complained  of  aa  a 
nuimnce,  and  that  in  an  action  for  tbe  injury 
caused  thereby  tbeir  recovery  could  not  go  be- 
yond the  damages  sustained  prior  to  the  aun- 
mencement  of  tbe  suit.  In  the  Alabama  case* 
against. municipal  corporations,  tbe  measured 
damages  for  injury  caused  U>  abutting  pn^' 
erty  by  changes  in  the  grades  of  streets  or 
sidewalk  has  been  stated  to  be  the  difference 
in  Ibe  market  value  of  tbe  property  before  and 
after  tbe  act  complained  of.  City  Couneil 
Montgomery  v.  Maddox,  89  Ala.  181;  dty 
Council  of  Montgomery  v.  Tovna^nd,  90  Ah. 
489. 

Tbe  i^^llant  contends  tbat  tboae  aatboii- 
lies  are  not  aK>licablc  here.  It  !s  tmeUut 
Ibe  rule  contended  for  by  the  appellant  k 
supported  by  tbe  decifdons  in  several  statei. 
In  t/line  v.  Kew  York  Cent.  A  H.B.B.G0. 101 
N.  Y.  98,  2  Cent.  Rep.  116,  the  auit  w»  by  in 
abutting  owner  to  recover  damnges  sustained 
from  ibe  conatniction  of  a  railway  in  the  street 
frootiog  bis  premises,  and,  after  a  full  coasid> 
eratioo  of  the  quration  of  tbe  measure  of  dam- 
ages, it  was  uetd  tbat  tbe  plaintiff  could 
recover  only  temporary  damages;  that  is.  sodi 
damages  as  have  been  sustained  up  to  tbeoom- 
meacement  of  the  action.  This  ruling  has 
been  adhered  Io  in  later  cases  arising  In  tbat 
court,  and  some  other  courts  have  reaclted 
similar  coodudons.  Carl  y.  SMoyyan  A  F 
duL.  R.(h.  46  Wis.  625;  8  Ant.  *  Eng. 
Encnrclop.  Law,  695,  note  4. 

There  are  evidences  in  the  latOT  New  York 
cases  that  tbat  court  has  not  remained  satisfled 
with  tbe  decisiooB  in  the  VUxe  Oau.  The  io- 
conveniences  which  have  been  devdoped  la 
the  attempts  to  adbore  to  that  mling  have, 
however,  been  obviated,  in  a  great  measure, 
by  encouraging  sudiablfto  as  permitting  dim- 
ages  for  permanent  injury  to  property  to  be 
assessed  in  such  cases  £f  the  defendant  failed 
to  invoke  tbe  benefit  of  tbe  decision  against  the 
propriety  of  tli*.  course,  tbua  allowing  tbe 
rule  as  to  the  measure  of  damages  to  be  detff- 
mincd  by  tbe  acquiescence  of  the  parties, 
rather  than  the  law;  or  bj  allowing  a 
judgment  for  past  loss  of  rentals,  and  in  tbe 
same  ease  granting  an  injunction  leeMlniDg 
tbe  further  opecalion  and  niainlenance  of  tbe 
road,  unless  the  defendant  paid  a  certain  sum 
equal  Io  tbe  amount  of  depreclattoi  in  the 
value  of  the  property,  as  fcv  a  permanent  va- 
>ropriation.  Pond  v.  Metropolilan  Sloe.  B,  Or. 
12  Y.  186;  8  Sedgw.  Dam.  8th  ed.  46M76. 
where  there  is  a  rerow  and  crbldim  of  tbe 
New  York  cases. 

The  priocipal  reasons  miniepted  for  UmiUDg 
the  lecovwy  in  %  case  like  iFls  one  to  tbe  dam- 
ages suataiBed  up  to  the  commeo cement  of  tbe 
suit  are  (1)  tlut  .wben  the  defeujbat  bis  peid 
the  permancDt  dibmagea  il  should  Aave  •  am 
title  to  ttie  pngitTtg  itktsa,  Mt^i:  sveh  title  can- 
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be  acquired  as  a  result  of  ft  JudgmeoL 
nst  it  In  ao  actioa  for  trespass  or  for  a'nui- 
e;  and  (2)  tbat  tbe  person  injured  by  a 
ance  may  bave  It  abated,  and  it  Trould  be 
ist  to  allow  tlie  plaintiff  to  recover  damages 
be  penuBaent  injury  caused  to  bis  prup- 
b;  the  Duisance,  and  still  retain  Ifae  ilgbt 
iofEsubsequentactions  for  damages  caused 
coDtinuaQCe  of  the  nuisance,  and  also  tbe 
t  to  hare  the  ouitonce  itself  abated  at  any 
.  The  flrst  of  these  reaaona  can  have  no 
ht  oh  this  c&se. '  Tbe  couosel  for  the 
itiffs  expressly  waived  the  right  to  recover 
H-Dsation  for  the  property  which  was 
1  by  tbe  defeDdant.  The  da!m  was. for 
iges  for  the  injury  to  tbe  lot  abultfng  on 
street  vrbere  tbe  obstruction  waa  made, 
plaintiffs'  entire  claim  would  be  satisfied 
■e  payment  of  damages.  If  tbe  defendant 
had  tnose  damages  assessed  In  condemna- 
proceediags,  it  would  have  acquired  no 
0  tbe  injured  property.  It  is  no  obieciion 
udgmeot  for  tbe  whole  damages  in  this 
,bat  the  defendant  does  not  thereby  get 

0  jiroperty  which  it  has  not  taken,  and 

1  It  does  not  seek  to  acquire.  When 
cnsa1i<Hi  has  been  made  to  the  plaiatiffs 
le  injury  to  their  property,  tbey  can  no 
r  disturb  the  dcfenaan't  on  that  account. 
>tber  reason  suggested  implies  that  the 
ictioD  complained  of  must  be  treated  as 
itable  nnisaDc?.  It  was  not  so  treated  to 
ise.  There  is  nothing  in  the  complaint 
he  evidence  to  indicate  that  the  cmbank- 
or  fill  was  constructed  otherwise  than  as 
feoriant  would  •have  been  authorized  to 
uct  it  if  tbe  damages  occasioned  thereby 
plaintffTa'  property  had  been  flrst  assemea 
aid.  If  the  injury  was  such  that  final 
nsalion  therefor  could  have  been  made. 
Ddemnation  proceedings,  its  character 
ot  changed  by  the  fact  that  such  pro- 
gs were  not  resorted  to.  There  is  no 
in  such  proceedings  to  compel  a  r^rt 
>  to  order  to  obtain  an  assessment  of 
es  for  an  injury,  the  full  dainages  from 

in  any  other  proceeding  would  be 
ed  as  legally  uDascertainable  or  as  inca- 
of  recovery.  Damages  which  can  he 
d  in  CO  nd  em  nation  proceedings  can  be 
d  just  as  well  in  an  ordinary  action  at 
It  la  not  perceived  why  the  payment  of 
Dasea  awarded  on  a  formal  condemna- 
ald  be  any  more  effectual  to  prevent  the 
nance  of  subsequent  enitft  by  theprop- 
vner  than  woald  the  payment  of  a 
!Dt  of  a  ccrurt  of  law  for  damages  for 
the  same  injun^.  The  grievance  of  tbe 
fs  Is  that  they  have  not  been  paid  for 
iry  caused  to  their  lot.  Tbat  claim  can 
r  satisfied  by  payment  of  a  judgment 
lagea.  There  u  nothings  to  indicate  that 
Dtanaooe  in  its  present  condition  of  tbe 
■e  erectwi  by  tbe  defendant  In  front  of 
intiffs*  lot  will  furnish  them  with  any 
use  of  complaint  after'they  shall  bave 
lid  for  the  injury  to  tiidr  propettv. 
tinHff^  entire  cause  of  action  can'  be 
I  of  just  as  effectnally  in  this  suit  as  {n 
;r  form  of  proceeding.  If  the  stru,ct- 
tiesUoo  ia  of  a  permanent,  character. 


ita  existence  and  continuance  in  its  mesent 

condition  constitute  but  one  wrong.  Future 
and  past  damages  on  account  of  it  are  attribu- 
table to  hut  one  cause.  To  allow  successive 
suits  for  tbe  recovery  of  such  damages  in 
parts  would  amount  to  glvine  several  causes 
of  action  for  a  single  tmrt.  This  would  be  io 
violaUon  of  the  principle  that  fresh  damage, 
without  a  fresh  injuiy.  does  not  authorize  a 
second  or  subseqijent  action.  That  cases  like 
tbe  present  one  come  within  this  prlucfple  li 
the  generally  accepted  view.  The  New  York 
rule  of  damages  recoverable  at  law  has  not 
prevailed  In  analogous  cases  decided  in  other 
lurisdictions.  yeio  York  Elev.  B.  Co.  v.  Fiftk 
iVtri.  Bank,  IS^  V.      433,  34  L.  ed.  231. 

In  <yBrien  v.  i'.nusylmnin  S.  V.  R,  Co.,  119 
Pa.  184,  11  Cent.  Rep.  t;7.i,  tlie  action  was  for 
damages  to  property  rsitisi'ii  by  excavatioii.s 
made  along  tht  street  upon  which  the  proper- 
ty abutted.  It  was  heW  that  (he  injury  was 
single  and  indllvrsible,  and  that  tbe  daiunges 
could  not  be  S(  .  <  red.  In  FowU  v.  New  BAvia, 
*  N.  B.  Co.,  !  1  'Z  Miivs.  WU.  17  Am.  Kep.  lOCj 
it  was  held  th;ii  ilio  phiimilf  could  rtcover  for 
prospective  an  well  il-j  pntii  injury  t-iiiisi'il  by 
the ponstructioD  rif  a  riiiidlied  in  such  a  man- 
ner as  unriecessariiy  to  liirii  the  current  of  a 
stream  against  his'  land  Hud  wash  luvuy  liis 
soil.  In  Ckieago  d  B.  Z  B.  Co.  v.  Loeb,  118 
III.  208,  5  West.  Rep.  88T,  it  was  decided-that 
for  taking  or  iniurinir  land  by  the  pemt«rient 
structures  of  8  i  uh -ni  there  should  be  but  one 
response  in  daiuaji  -.  The  reason nblt'  rule  on 
the  subject,  atiil  lilt.'  out!  wliich  is  ni;iin(:iiiH'd 
by  the  preponderance  of  tbe  authorities,  is 
that,  where  peumaneat  sdifclures  are  erected 
80  as  to  cause  a  depreciation  in  value  of  ad- 
jacent or  contiguous  realty,  the  injured  party, 
may,  and  theri  fore  mu.it,  rccovtr  coinpt^nsa- 
tion  in  one  action  for  the  entire  loss,  (1  St  iiifw. 
I  Dam.  8tb  ed.  i;  <J5:  ."i  Am.  &  Kn?.  Kiu  vrlop. 
Law.  20;  Indiana,  B.  rf-  W.  B.  (\  v.  kh,  y!e, 
110  Ind.  S4S,  9  West.  Rep.  2UU.  SO  Am.  Kep. 
285;  North  Vemm  v.  Voegler,  108  Ind.  814,  1 
West.  Rep.  566;  Trov  v.  Chetlnre  R.  Co.  23 
H.  88,  S6  Am.  Dec.  177,)  and  tbat  the  damages 
in  such  a  case  are  to  be  measured  by  the  depre- 
ciation in  tbe  market  value  of  the  property 
caused  by  tbe  structure  in  question  (8  Sedgw. 
Dam.  414).  The  result  la  that  the  rule  as  to 
tbe  measure  of  dsnaages  which  has  been  stated 
in  the  Alabama  cases  against  municipal  corpo- 
ratiooa  for  similar  injuries  to  property  Is 
equally  applicable  here.  The  charges  given 
by  the  trial  court  on  the  question  of  tbv  meas- 
ure of  damages  are  In  harmony  with  the  rule 
above  announced.  The  charges  upon  that  sub- 
ject which  were  requested  by  the  defendant, 
and  refused  by  the  court,  were  to  the  effect 
that  prospective  damages  were  to  be  excluded. 
As  tbe  evidence  tended  to  show  that  the  ob- 
struction complained  of  is  of  a  permanent 
character,  causing  permanent  injorv  to  plain- 
tiffs' lot,  those  charges  were  properly  renised. 
The  rulings  of  the  court  invoiviog  other  ques- 
tions, though  assigned  as  errors,  were  not  in- 
sisted upon  In  th«  argument  for  the  appellant, 
and  for  that  reai<m  will  not  be'  coisldered. 
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UlchMl  HoQUIOAN,  Be^, 

V. 

BELAWARE,  LACKAWANNA  A  WEST- 
ERN R.  CO.,  Appt, 

(  N.  Y.  ) 

A  ThjtHmX  befbre  trial  of 

L  apftrtjrtoa  oItU  aotloa  oaanot  twoompelledbr 
aoonrtlDtlMaliMneeoC  aBtatutorrenaotment. 

fDeoember  l.  ISOl.) 

APPEAL  bj  defendaot  from  an  order  of  Uie 
OeQerat  Term  of  tbe  Supreme  Oouit, 
FouTtb  Department,  affirming  an  order  of  a 
Special  Term  for  Cbemung  County  denyioe  a 
motion  for  an  order  directing  the  plaintiff  to 
submit  before  trial  to  a  pby^cal  examination 
by  pbysicians  to  be  appointed  by  tbe  court,  for 
the  purpose  of  enabJlog  defendant  to  aacertain 
the  extent  of  injuries  for  which  he  brought 
auit  to  recover  damages.  Affirmed. 
Tbe  faclK  aufflcieDtly  appear  io  tbe  opinion. 
Mr.  Robert  T.  Turner,  for  appellant: 
Tbe  court  erred  in  holding  it  had  not  tbe 
power  or  autborily  to  grant  an  order  to  compel 
a  personal  examination  of  the  plaintiff. 


Tbat  the  court  bu  power  to  older  rach  aa 

examination,  tbe  followingcasesestabliabecl: 

Watahr.  Sat/re,  02  How.  Pi^  834;  Beekantk 
T.  2fev)  York  Cent.  R.C0.U  Barb.  290;  Dnan- 
hagh  y.  Decanbagh,  6  Paige,  554,  8  L.  ed.  t&I; 
SmeU  V.  NewU,  9  Paige.  S5, 4  L.  ed.  006. 

Caaea  io  other  atatea  honiDg  auch  power 
exiaU  are  as  followa: 

Sehrteder  v.  CHieoM^ B.I.AP.B.C0, 47 lowaw 
87S;  Miami  A  M.  Twmp.  Oo.  t.  Baav,  870bio 
St.  104;  WkiU  T.  MUvMukee,  City  B.  Co.  61 
Wis.  686,  00  Am.  Rep.  104;  Ntofev.  Ah  Chueg, 
14  Nev.  79,  88  Am.  Rep-  S80i  Batfieid  t.  at. 
Aul  <ft  2>.  A  Cb.  88  UIdd.  180;  State  v. 
Qraham,  74  N.  0.  646.  21  Am.  Rep.  498: 
Waiker  v.  State,11ex.  App.  240, 83  Am.  Rep. 
595;  Sioux  City  A  P.  R.  Co.  v.  Finlaymm,  16 
Neb.  578,  49  Am.  Rep.  724;  KinRtpv.  Spring- 
field, 35  Mo.  App.  97;  QaUaburg  t.  Saudiet,  23 
111.  App.  Ill;  not  V.  Lake  Ohorfi  dt  M.  &  R. 
Co.  7  Pa.  Co.  Ct.  Rep.  665. 

Mr.  Andrew  HemUton,  with  Mr.  Jaeob 
Sehwarta.  for  reqiondent: 

Examinations  bave  been  ordered  in  certaio 
exceptional  instances  wbere  tbe  questjou  of 
conjugal  impotence  and  like  iaauesweie  raised. 
The  power  as  exercised  there  rested  on  ibe 


Mom—Poirer  to  compel  pfatfnt^  in  a  mU  to  mbmtt 
toaphyncal  ezamination. 

In  eoMo/  auUa /or  annulment  of  marriaat. 
In  a  BUtt  tor  the  annulmeat  of  a  marriage  ou  the 
jrroundor  tmpotenceacourtof  chancery  baa  power 
to  compel  the  parties  to  submit  to  a  surgical  exam- 
ination whenever  it  la  neoGasary  to  aBoertala  taxHa 
wlilcb  are  eaaeotfal  to  tbe  proper  decision  of  tbo 
causea.  Devanbagfa  7.  Deranbaf^,  6  Patge,  664, 8 
Ii.ed.8S7. 

Soioa  auit  for  tbe  annalmMitot  amairlageoa 
thusroond  of  maUonnatton  or  aboomal  pbjvlcal 
pro  port  ioM  amoantiiwto  ptaysloal  tnabilttr  on  tlie 
part  of  the  male,  tbo  00 art  ma;  order  a  personal 
examinatlOQ  by  physicians  or  matrons  of  the  plain- 
tilt.  Anonymoue,7L.Zl.A.i».eBAla.X»l. 

80  where  plalBtIS  sued  to  Iw  restored  to  conjugal 
tights  and  bis  wlfb  alleged  bis  Impotence,  the  court 
appointed  examiners  to  ascertafn  the  truth  of  her 
ellegBtkms.  a  v.  C.  8S  h.  J.  Hut.  12. 

It  seems  that  in  a  suit  by  a  woman  for  aanul- 
ment  of  marriage  on  the  irrouad  of  impoteaoe 
there  must  be  a  report  sworn  medknl  Inapeot- 
ore  as  to  her  states  Stagg  v.  Bdgeoombe,  SE  L.  J. 
Mat.  l&S. 

So  In  a  case  for  divorce  on  the  groond  of  the  iob. 
potenoe  ot  the  husband,  exammers  were  appointed 
for  both  parties.  JLv.C.St  h.  J.  If  at.  1»5. 

But  In  B.  V.  I..,  10  Week.  Bep.HS,  In  a  suit  for  an- 
nulment of  nwrrlege  because  of  malformation  of 
the  wife,  the  court  made  an  order  tor  her  tnspec- 
tfcm  without  ordering  tbe  husband  tosubtnit  to  In- 
«pecUon. 

In  civQ  sufl^  omeraBy. 

Blaokatmie  state*  (S  Oen.SK)  that  upon  an  sp- 
peal  of  mayhem  whees  the  lasue  Joined  is  whether 
It  la  mayhem  or  nomayhem  this  sbaU  be  decided  hy 
the  court  upon  inspection,  for  which  purpoae  they 
may  call  Id  the  aastotanoe  of  surgeooBu  The  decis- 
ions upon  this  subject  are  ooUeoted  lo  S  ftulle.  Abr. 

an. 

TUs  seems  to  be  the  closest  analogy  to  be  found 
In  the  common  law  to  a  oompulscwy  physical  ex- 
amination of  idalnttff.  as  practiced  by  acme  of  tbe 
Qourta.of  to-day.  llieappealof  maylwmwasabol- 

14  L.  R.  A. 


isbed  by  Btat.  U  Geo.  III.,  chap.  M,  and  there  Is 
note  auflhdeot  dceoriptlen  of  lu  ofetfect  and  pro- 
cedure In  the  tjoohs  ac  irar  oommaod  to  denm- 
Btrate  the  closeness  or  remote oesi  of  the  ■aalo«y. 

Upon  the  question  ot  the  right  of  defendant  to 
demand  and  the  power  of  £he  courts  m  enforce  a 
surgical  examination  of  plafntm  person  eltber 
before  or  during  the  trial  tbe  deetatons  are  in 
hopeless  conflfet; 

■  Doubtless  a  majority  of  the  eoorts  which  bave 
expressed  an  opinion  upon  ttie  qusstfan  an  In 
favor  of  recognising  the  exlsteDoeoCsiiehTlgrtit 
and  power,  but  that  tbe  welgtat  of  authority  la  In 

favor  of  it  may  t>e  questioned. 

The  leadmg  cases  In  favor  of  th«  power  are  Walsh 
V.  Sayre.  5S  How.  Fr.  831,  and  Suhroeder  v.  Cbkaxo. 
B.  I.  &  F.  B.  Co.  47  Iowa,  376;  against  lt,Kobert8  r. 
OgdenSburg  A  L.  C.  B.  Oo.  28  Hun,  154,  and  Union 
Pac.  B.  Co.  T.  Dotaford,  14117.  S.      18  L.  ed.  1S1 

i>ecMoiwaB  l»  pewsr  f»  sXt  awmiaatiow  b<fBSw 
trial. 

The  eai^est  expression  on  the  qoastlOB  apps—s 
to  have  been  m  tttt,  when  there  to  a  Aotnas  of  the 
New  York SnpreneOeuictliBS  to  enaction  tor*" 
oover  damages  for  peiaooal  tajartee  arising  Srom 

n^llgenoe  it  is  not  enoneoos  tor  the  Ji^ge  to 
charge  the  jury  that  the  defendant  had  It  to  bis 

power  to  examine  the  actual  condition  of  the  plain- 
tiff before  trial,  and  that  It  he  rot  used  to  permit 
an  examination  tbe  defendaot  might  prove  ft  on 
the  trial.  Beckwltb  v.  New  Tork  Out  R.  On.  M 
Barb.  m. 

In  186B  It  was  decided  that  In  an  action  for  mnl- 
praettoe  airalnst  a  surgeon  t»  recorer  eamages  for 
alleged  unakOlfu)  opentlon  ap«i  the  body  oi 
plalntiC  tbe  ooert  has  power  on  tbe  aypUcnttoo  at 
defendant  to  order  ptalntUt  tosuhmtl  ton  physloat 
exwnlnatlon  by  akiltful  and  oompeiant  phy^ohuMI 
□amed  by  defendant  under  direction  of  a  lefSraa 
appointed  by  tbe  court  for  that  purpose.  Wakk 
V.  Sayre,  GS  How.  Pr.  831. 

The  Special  Term  of  the  New  Toffc  Court  of  Ooi^ 
mon  Pleas  held  In  Bfaaw  v.  TanBeosselaer. «  Bow. 
Fr.  1411,  that  after  issue  joined  defendant  may  ex- 
amine plaintiff  BS  to  tbe  extent  ot  his  tnjurlss  maA 
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Ul  Mton  of  tke  acUons.  Tbe  teaaoa  for 
•xeidH  tbetra  has  no  applicaiioo  to  chm 
tbe  me  at  tw. 

bere  ii  do  authority  to  compel  a  plalotlff 
can  of  tfaii  oature  toezbiMtliispnKnfoT 
nimtioa  brMaadvenarieB. 

euman  v.  nird  Ave.  R.  C».  18  Jones  A  B. 
RobertBv.  OgtUiubwrgh  A  L.  a  B.  Oo,1S» 
>,  151;  B^en  y.  WooUe^,  116  N.  T.  SM; 
iemay.  Broadway  S  8.  A.  B.  Cb.  VI  N. 
I.  B.868. 

adrews,  J.,  delivered  the  optoion  of  tbe 

t: 

le  sole  queatloD  presealad  by  tbia  raoord  Is 
Iber  tbe  suF«ene  court  has  power,  ia  ad- 
«  of  ttie  trial  of  an  action  for  a  personal 
pbyncal  iojuiy.  to  compel  tbe  j^lotiff, 
3  B[^1ica^n  made  to  behalf  of  the  defend- 
to  submit  to  a  suiirical  examioatioD  of 
tersoD  br  surgeoDS  appointed  by  the  court, 
a  view  of  enabling  them  to  testify  on  tbe 
as  lo  the  existence  and  extent  of  tbe  al- 
I  iDjiitT.  The  quesdoa  is  not  new  in  tbe 
ts,  alibougb,  so  far  as  we  know,  it  was 
presented  in  1868,  before  a  judge  of  the 
Torfc  superior  court  at  special  term,  in 
ase  of  Watth  v.  Sagrt.  63  How.  Pr.  884. 
affirmed  the  existoice  of  the  power.  Tlie 
rary  washeU  by  the  Gmeral  Tmn  of  tbe 


Third  Department  in  Boberts  r.  CMeotburffk  S 
£.  a  i7.Gv.  29  HuQ.  164.  In  1877  th«  Supreme 
Court  of  Iowa,  in  tbe  case -of  Bekrttitr  r.  OW- 
eago,  B.  I.  A  P.  B.  Oo.  47  Iowa,  87S,  sastaioed 
tbe  doctrine  tbat  the  court  had  an  inher- 
ent jurisdiction  to  grant  a  compulsory  order 
that  tbe  plahitlil  su^it  to  such  examlDstloD, 
and  tt^  deciaioo  lus  been  followed  the 
conrls  of  sBferal  of  the  weitieni  and  aombm 
ststes.  and  in  others  tbe  power  has  been  denied. 
Tbe  same  qaestion  wss  oonrideredln  the  UnHed 
States  Bapreme  Court  in  the  recent  case  of 
Union  Pac.  B.  Co.  t.  Bet^ord,  141  U.  B.  350, 
80  Ii.  ed.  784,  decided  hi  May,  1891,  and  tbe 
court  (two Jodfesdiasenting) decided adranaely 
to  tbe  datm  that  tbe  onurt  had  power  to  com- 
pel sneh  enmination.  The  ofknioQa  of  Uie 
several  couits  which  have  passed  open  tb« 
qoestioa  present  very  fully-  tbe  eonsUmtlona 
bearing  upon  it.  We  concur  with  tbe  view 
taken  by  tbe  supreme  court  of  tbe  State  and 
tbe  Supreme  Court  of  tbe  United  Stales,  and 
we  can  add  very  little  to  tbe  full  discussion  to 
be  found  Id  the  optnlons  of  those  ooiRis.  Tbe 
powers  of  comris  are  either  statotoiy  <v  those 
which  8[^>ertain  to  them  by  force  of  the  com- 
mon law,  or  thf^  are  putty  statutory  and  partly 
derived  from  immemorial  usage,  which  Intter 
constitutea  their  inherent  jurisdiction.  They 
an  OTganlnd  for  the  protection  of  public  and 


obtain  from  the  ooon  tbe  sId  of  physlotams  to 
i-ertijran  loBpeotlon  of  the  plsinturs  person 

marks  of  a  pemumeot  character  were  left  by 
Miideat  upon  platattHTi  bodjr. 
It  court  afterwards  vianted  snob  an  orter. 
m  V.  Haokattan  B.Cot.  ft  Weekly  Iaw.  Bu)K& 
latlir  mar  be  required  by  tbe  court  apon 
<r  application  therefor  made  by  defendant  to 
It  Us  petsoQ  to  an  ezaartDatlOD  for  the  pnr- 
if  asoertalidns:  the  obaraotec  and  extent  of 
Jurtea.    Sebroeder  v.  Cbloaso,  R.  I.  ft  P.  R. 

Iowa.8Tft. 

?re  plalntur  claims  damages  by  reaeoo  of  an 
d  spina]  tnjurj'  veoetved  throucrfa  defendant's 
wnce.  suob  injurlee  being  latent  In  their  nat- 
court  WUL  on  defendant's  apptloatlon.  or- 
alntlirto  Submit  to  ezamtnatien  by  loepeetlon 
Mllcal  experts  produced  oo  the  part  of  de- 
nt. Oess  r.  lake  flboreaui.  8.  R.  OowT  ftu 
.Rep.ftlK>. 

witbln  tbe  disoretion  of  tbe  trial  court  to  ro- 
plalotlff,  suing  for  a  pb^cal  injury  oJleved 
lermanent,  to  submit  to  an  examioatlon  by 
■teat  idqnictaaa  at  tbe  Instanee  and  at  tbe 
se  of  defendant  tn  Uteaotkmito  asoer- 
le  natore.  exteot,  and  probable  duration  of 
Jury,  so  as  to  afford  means  of  proving  the 
at  tbe  srtal.  Richmond  ft  O.  B.  Co.  v.  Clifl- 
SLi.  B.  A.8Q8,8tOR.7]B. 
be  otbw  band.  In  188B  tike  New  Terk  supreme 
after  a  csvefal  ooostderBtloo  of  tbe  question 
fvlew  of  tbe  eases,  reached  the  conclusion 
le  court  has  no  power  to  order  plaintiff  to 
b  before  trM  to  a  phyaloal  ezandnatlon  at 
•taoee  ef  the  defendant  to  asoertalo  the  ex- 
:  tbedamagee  reoefred.  Sot>eru  v.  Ogdeos- 
ft  I/.  C.  R.  Oo. »  Hud,  lU. 
deeMoB  has  since  beeil  followed  te  that 
NtBunun  T.TbMA-re.  R.0IK1S  JonesftS. 
vac«  r.  Mmray,  Harob  Bpee.  Term  Brooklyn 
ISBSi 

)  aotloa  for  Blander,  tbe  aUeged  puMtoatlon 
tet  pkstatlff,  an  unmarried  fmale,  was  nn- 
aad  that  aba  had  beeosse  pregnant  and  bad 
ad  ao  alMrtlCM;M  order  re<pilrinir  her  to 
i  her  paean  «>■•  meflfcal  ezaaslurttDn  for 


I  the  purpose  of  furolstainK'  evidence  under  defend- 
ant's plea  of  jiistiflcatton,  was  iao|)in4)r  refused. 
Kern  v.  firldwell.  lift  Ind.8at. 

In  Cnion  Paa  B.  Co.  v.  Botsford,  141  T.  S.  SSO,  38 
L.  ed.  731.  lan,  the  Supmne  Court  of  the  United 
States  went  Into  tbe  question  very  fully,  and.  after 
considering  most  of  tbe  cases  then  reported  on  tlie 
subject,  deofded  tbat  In  dvil  smions  for  an  injury 
to  tbe  person  tbe  oonrt  on  aiq>lioatlon  of  defendant 
and  In  defense  of  tbe  trial  has  no  1^1  r^t  or 
power  to  order  tbe  plalntUf  without  bis  or  her  con- 
sent to  submit  to  a  surgical  examination  as  to  the 
extent  of  the  Injury  sued  fori 

DeeMons  as  to  powwr  to  order  Kominat^n  at  fAe 

Td  an  action  for  personal  Injuries  the  onurt  may. 
In  a  proper  cose,  at  the  trial,  direct  tbe  plaintiff  to 
submit  to  a  personal  examination  by  physlclnng  on 
behalf  of  defendant.  White  v.  Hlhraukee  City  U. 
Oo.  Ql  Wis.  688, 50  Am.  Bep.  161. 

Where  plaintiff  in  an  action  for  damages  for  per- 
sona) Injartee  allegea  that  they  are  of  a  permanent 
nature  defendant  Is  entitled  as  a  nutter  of  rl^t  to 
have  the  opinion  of  a  surgeon  upon  bis  condition, 
based  upon  personal  examination;  and  the  oonrt 
may,  upon  demand  of  defendant,  compel  plaintiff 
to  submit  to  It.  Where  the  evidence  of  experta  is 
already  abuodant  tbe  court  most  exercise  a  dis- 
cretion In  compelling  or  refusing  the  examimition 
which  Is  subject  to  review  In  case  of  abuse.  Sibley 
V.  Smith,  4«  Arte,  m, »  Am.  Hep.  6M. 

In  ao  action  fm  damages  for  a  personal  Injury 
to  the  eyes,  tbe  plaintiff  having  testlfled,  and  no 
nedkal  expert  baring  teettfled,  tbe  court  may 
order  tbe  plaintiff  to  submit  to  an  examioatlon 
a  competent  expert.  Atcfatsoo,  1,  ftS.  T.  B.  Oo.  v. 
Tbul, »  Kan.  M,  41  Am.  Bep.  60*. 

In  contrast  with  tbe  above  are  the  folk) wing: 

In  a  suit  to  recover  damages  for  tDjnriee  to  phUn  • 
tiff's  eyes  the  court  has  no  power  to  compel  tbe 
plslntnr  to  submit  bh  eyes  to  the  examination  of  a 
physMan  In  the  pnseooe  of  tbe  Jury.  Parker  r. 
Bnshiw,  m  IIL  in.  M  Am.  Bep.  MB. 

Tbe  proposal  In  a  damage  sttfttohere  twcsntw 
geonaoaaed  hiduthig  pfogiflMof  IbetiMeo  ex-  t 
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frtrate  A^te  and  tbe  enforcement  of  lemedie*. 
'reeumpUrely,-  therefore,  wbaterer  judictal 
proc^am  ia  esBeDiial  to  eoable  courts  to  exer- 
dsetbeir  fanctiui  to  .authorized.  Tbe  maxim 
XhaH  tbere  la  oo  right  without  a  remedy  Juad- 
fled  tbe  eonrta,  in  the  earlier  perioda  of  the  com- 
moa  law,  la  ioTeotiog  writs  and  modes  of 
procedure  adapted  to  present  for  adjudica- 
tion ID  proper  form  every  quesLion  of  judicial 
cojtnizauce.  The  powers  and  jurisdiction  of 
the  courts  of  common  law,  and  chancery  in 
England  are  to  be  found  in  the  English statutee, 
and  in  tbe  rules,  precedents,  decisions,  and 
procedure  of  tbe  Courts.  The  power  wbich 
tbecourts  actually  exercised,  rapfdemented  by 
statutory  powers,  coostitules  in  a  general  sense 
tbeir  jurisdiction.  Upon  the  organization  here 
of  the  fedoiaJ  and  state  governments,  courts 
were  constituted,  and  in  tbis  State  they  suc- 
ceeded to  the  powers  theretofore  exercised  by 
the  courts  of  law  and  cbasoe^  In  Enalaod  so 
far  as  they  were  applicable  to  our  altuauon.  It 
is  a  significant  fact  that  not  a  trace  can  be 
found  in  the  decisi<»is  of  the  commtxi-lAW 
courts  of  England,  eillier  before  or  since  tbe 
Bevolution,  of  Ibe  exercise  of  a  power  to  com- 
pel a  par^  to  a  personal  action  to  submit  his 
person  to  examination  at  tbe  instance  of  tbe 
otbor  party.  If  tbe  power  existed,  it  is  diffi- 
cult to  suppose  that  it  would  not  have  been  fre- 


quently ianked.  Acticna  for  assault  and 
battery,  foe  injuries  arising  from  nnilfaenee, 
aud  generally  for  personal  tf>rta,  were  amoo^ 
the  most  common  Known  to  the  law,  and  yet. 
so  far  as  «6  can  discover.  In  no  case  waa  it 
supposed  or  claimed  that  the  court  was  armed 
with  tfaia  jurisdiction.  The  nonexercW  of  a. 
power  is  not  conclusive  against  its  existenoe. 
but  it  ia  inoonceivable  uat,  if  tbe  power  in 

Jiuestion  existed,  it  abould  have  been  onosed 
or  centuries,  and  never  have  bei»  called  into 
activity.  In  two  cases  cited  hyJuBtieeOtajiA 
in  bis  opinion  In  Dnion  JPae.  B.  Co.  v.  Ats- 
ford,  supra,  the  court  of  common  bench  in 
England  refused  an  (vder  for  the  inspection  of 
a  building,  on  the  application  of  tbe  plaintiir 
in  an  action  for  work  and  labor  performed  hy 
him  thereon,  on  the  ground  of  want  of  ^wer. 
Ifeieham  v.  TaU,  1  iumold,  344:  Turguamd  v. 
Strand  Dnion,  6  Dow,  301.  Tluse  cases  tend 
to  negative  ■  tbe  existence  at  tbe  power  in  the 
En^ish  courts;  datmed  for  oni^conris  in  Ibe 
case  at  bar.  The  only  authority  ik  tbe  ^glidi 
com  men -law  courts  in  anv  degree  analogoas  la 
found  .in  tbe  power  which  tbe  courts  o?  Eng- 
land bare  occasionally,  though  rarely,  exer- 
cised,—to  issue,  on  the  appttcaUon  of  appareat 
bein,  the  writ  detmtn  §vtpieiendo,  to  compd 
a  widow  claiming  to  be  with  cbfld  by  hN  de- 
ceased husband  to  submit  her  person  to  eiami- 


amloe  plaintiff  as  to  the  extent  o£  fals  Injuries  is 
unknown  to  tbe  law  anj  tbe  court  baa  no  power  to 
enforce  such  order.  Loyd  v.  Hannibal  A  St.  J.  B. 
Co.  SB  Ho.  fiOO. 

Ad  application  made  during  ttie  trial  faaj  tie  de- 
nied; If  desired  it  should  be  madebeiote  tbe  trial 
begins.  Btewart  v.  Havens.  1?  Hebi  SU. 

Where  the  appllcMton  wsa  not  made  untU  after 
the  close  of  plalntlfTs  evidence  In  obtef  and  the 
commenceroent  of  tbe  introdurtloa  of  defendant's 
evldenoe,  and  no  reason  la  shown  lor  tbe  defav,  the 
motion  Is  properly  tefueed.  Waml  ft  N.  Tump. 
Co.  V.  Bailr,  87  Ohio  StlOt, 

Where  the  application  Is  not  made  until  after  the 
close  of  plalntdTs  evldenoe,  and  no  reason  tsahown 
for  the  delay  In  making  ttie  appllcatloo.  It  will  not 
he  error  to  refuse  to  order  It,  espeeiallT  where  jttte 
pbdntiff  offers  to  submit  to  a  private  examination 
as  soon  as  tbe  attendance  of  medical  isxperts  on 
his  Ijebalf  cun  be  secured-  Hess  v>  Lowrey,  T  L.  B. 
A.BO.USInd.235. 

It  is  proper  for  plalntUTs  counsel  to  refuse  to  per- 
mit her  to  be  subjected  to  examination  by  pbysl- 
ciaoa.  HcUWynr  V.  Broadway        A.  R.  Co.  27  N. 

T.  s.  B.  .m 

In  analogy  to  those  cases  It  has  been  held  that  op 
a  prosecution  fi^r  ttie  carnal  knowtodga  or  abuse  of 
a  female  child  under  ten  yeara  of  age  tbe  defend* 
ant  cannot  insist  aa  matter  of  right  that  she  shall 
sutunit  to  an  ezamloation  of  her  person  by  medi- 
cal experts,  and  if  such  examination  can  be  oom- 
pelted  m  any  case  It  Isa  matter  of  judicial  dJsore- 
Ucm  and  not  revUable;  the  court  stating  tiiat  It 
may  be  well  donbted  Incases  of  rape  and  cognate 
offenses  whether  the  court  bas  the  power  to  makif 
an  order  compelUug  tbe  inspection  of  tbe  private 
person  of  a  {HtMecutrlx  In  the  erent  of  hw  refusal 
to  submit  to  such  examination.  XcGuff  v.  State, 
«  Ala,.U7. 

It  will  be  jwted  that  sUhoMgli  many  eeorta  ar^ 
stroauous  In  aasertlng-the  ndstenoe  of'  the  power, 
the  instances  wbarc  ItS'  eafyolBe  has  bees  held  t9 
beneassMUS  %i»  nare.  .... 

Tbe  (Jafwd^n*  ham  90  absfdwta.  right  to  JUiaiat  on 
HUB.  A. 


an  oxamlnatlon  of  platettff.  Norton  v.  St.  Loola 
ft  H.  B.  Co.  40  Ho.  App.  642. 

It  la  not  an  abtne  of  dlaoretion  to  overrule  ai 
motion  for  an  examfaiatton  of  pJatntHTs  penoo 
when  tba  application  was  made  only  one  day  be- 
fore the  cause  was  called  for  trial  and  two  days 
after  the  day  for  whleh  It  was  4odEelwL  raner 
V.  SpringMd, «  Ho.  App.  ff. 

Where  a  motJon  to  oomprt  plaintiff  to  submit  So 
an  examination  Is  filed  on  tbe  day  before  tbe  trial 
and  dmled  at  that  time,  with  the  atatement  that  IT 
during  tbe  progress  of  the  tttalttiVpeaaed  necaa- 
aary  to  asoertala  tbs  real  ooodtltoD  of  tbe  platartiff. 
suob  examination  would  be  granted,  ftUure  «ff 
defendant  to  renew  tbe  motion  after  Ifaeidatntta^ 
testimony  was  in  will  tie  an  abandooment  of  It. 
Bldekum  v.  Wabash,  SL  L.  ft  P.  B.  CD.  10  Went. 
Kep.  277,  SB  Ho.  tfOk 

tnOwenav.KaiMSClty.8t  J.  AO.  B.  B.  OolK 
Mo.  las,  the  trial  court  overruled  a  motion  to  re- 
quite piatntlS  to  submit  ber  person  to  an  nxamfain- 
Uon  by  medical  expsrta  in  advaooe  of  tts  trtaU 
and  the  supreme  oonrt  held  that  there. waa  no 
abuse  of  discretion  since  tbe  eridenoe  in  the  eaao 
showed  a  history  of  plalntUTs  health  for  a  large 
part  of  faerilfe  and  also  her  physioal  conttUon  sliioa 
the  aeeUent.  and  what  acta  die  ooald  and  what  ak* 
oo*M  not  do,  and  itdMnotappearttaataBedlnal 
examination  could  add  fnfDrmatton  whtoti  wowUI 
be  of  value  kt  tbe  case. 

On  tbe  trial  of  an  aotfMi  f  or  danagea  tor  penowd 
inJhiry  Ibe  court  mar  rcfnse  toogdsrtbe  ptamtiK 
to  submit  to  apbyslcal  examination  bglhedefeoa- 
ant*8  medtoat  witnesses  In  pilviUe.  tt  ootiuipsarta* 
10  be  neceneary  and  the  plalotUr  bavtag  atready 
submitted  to  an  ezaminatioa  by  auoh  wtta  asses  in 
the  presence  of  tbe  )ui7^  Btoiu  City  A  P.  R.  Oo. 
r.  Flolayesn,  M  Neb.  CM, »  Ans.  Be».  ML 

Ip  SbepBvd  V.  Missouri  Fms^  R.  Oe.  K  Mb.  W.  H 
Am.  ItoH  aw,  where  the  trtalaourt  badovemtod 
I  motion  for  the  examination  of  tbe  plain  tiff 
bwe  trial,  ttie  «owt  stated  that  It  was  kmlioedto 
loldthat  tbeeoinahaA  vowertoerdsisbeaxamlM* 
-ion  tHittbattberewaaaoabsoluterl^«tt the  part 
,(  defeodaat  to  have  lb  sad  «he  oonrt  held  that  to 
tbatoass  whew«lni^Aa4«keady.oKMs»bmHM>ft 
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lion.  Tbepnicticeib'EDtflMd  Hsui ge-neris, 
a  baa  tierer  been  adopted  nere.  It  mny  haTO 
gioB^lD  tde  peculiar  favor  s1i1(i«-b  to  befra 
Uic  law  of  Bngland,  bot,  whatever  lu  orlclu, 
teems  repugoant  to  pommbn  right,  and  tbe 
A  tfaat  in  t&is  iostatice  otAy  bare  tbe  conrls 
EngtaUd  exercised  Ifae  power  to  compel  tbe 
imination  of  tbe  person  in  a  civtl  proceeding 
(is  to  flbow  that  the  powe*  is  not  there  re- 
"dedasgeoeral,  but  special  and  peculiar,  and 
lited  to  the  particular  case.  The  doctrine 
the  cases  in  cbancerT^,  {Brigg*  t.  Morgan,  3 
gg.  OoDSt.  8S4;  Dmaniagh  v.  Devanottgh,  S 
ige.  664,  8  L.  ed.  887;  Nmi>eH  T.  A"ff««.  0 
ige,  26,  4  L.  ed.  696.)  that  In  an  action  to 
cure  ft  decree  of  nullity  of  marriage  on  the 
und  of  impotence  or  sexual  incapacity  the 
incellor  may  compel  the  defendant  to  sub- 
.  to  Bsurgidal  examination,  Is  a' graft  from 

dTil  and  canon  law,  and,  as  has  been 
I,  '*iest8  upon  tbe  fnlerestB  which  the  pub- 

as  well  as  the  parties,  have  in  tbe  questfoil 
upholding  or  dW)Wing  tbe  marriaffe  fiiate, 
I  upon  tbe  necessity  of  such  evidence  to  en- 
J  ihe  court  to  exercise  its  jurisdiction." 
ly,  J.,  in  Vnion  Pae,  R.  Co.  v.  Botgford, 
ru. 

7hea  we  examine  the  history  of  tbe  power 
nmmon-Iaw  conrts  to  compel  tbe  produc- 
I  and  Inspection  of  hooka  and  papers  Id  pos- 


session of  the  opposite  party  in  a  civil  action, 
we  find  that  originally  the  conrts  disclaimed 
any  power  in  tbe  matter,  and  thi  remedy  by 
bill  of  Ascovery  was  tlie  onlf  resource  of  the 
party  deshiDg  such  discovery.  MoaHy  tbe 
common-law  conrts  assumed  a  limited  equi- 
table jurisdirtion  over  the  subject,  and,  in  ad- 
dition to  the  rule  that  a  party  pleading  a  deed 
nbould  mafee  profert  of  the  instrument  which 
enabled  the  ot^Kr  party  to  demand  oyer,  the 
courts  by  order  compelled  a  party  who  in  his 
pleading  relied  upon  a  written  Inatrutnent,  not 
a  deed,  to  glvt  inspection  to  tbe  other  fMrty  if 
required,  and  so  In  other  spedsl  cases.  The 
courts  In  this  Btatc,  prior  to  any  statnte,  ex- 
ercised a  limited  equitable  jurisdiction  of  tbe 
same  character.  Lnwrenef  v.  Ooean  Ins.  Co. 
11  Johns.  345:  Dmtlov  v.  Povlar,  3  Cow.  593, 
note.  But  this  limited  jurisdiction  was  exQ^ 
cised  3|mridgly  and  witb  beritetion,  and  it  mm 
ndt  until  siatnfes  were  enicted  la  England  and 
in  this  State,  conferring  upon  commoo-laW 
conrrs  tbe  same  power  to  compel  the  distioveiy 
and  iuftpectlon  of  books  and  papers  which  was 
exercised  by  courts  of  chanceiy  on  bills  of  dis- 
covery,  that  cburis  of  common-law  dteiimed  or 
ezercisMI  full  power  overtiie  subject.  Stat.  14 
&  18  Vict.  chap.  99;  Stat  17  A 18  YIet.  ebap. 
136;  Bev.  Stat.  p.  190.  §  31.  The  HmHed 
jurtedictloo  ezerdwd  1^  niese  courts  before 


□  examloatlOD  which  she  stated  to  have  beeo 
'  painful,  and  ttiat  she  feared  the  result  of  sd- 
Tone.  she  would  not  be  oompelled  to  submft  to 
examination  by.  three  phj^itclana,  especially 
re  Bbe  named  one  to  whose  examination  ibe 
Id  submit. 

Is  not  error  to  refuse  to  compel  plaintiff  to  be 
nlaed  1^  a  physician  to  whom  be  expressed  an 
ctlon  although  this  objection  did  not  go  to  the 
petency  or  Integrity  of  the  physlolan  proposed, 
ourt  Pac.  R.  Co.  v.  Johnson,  7£  Tex.  96. 
ere  was  no  abuse  of  discretion  in  refusitiK  to 
ilDt  pbyslolana  to  vMt  and  examine  plalntIS  at 
osidenoe  upon  a  motion  made  while  the  case 
on  trial  and  plafntlff  had  Introduced  nil  hla 
ence,  where  there  was  nothing  In  tbe  evidence 
rcumstanoes  which  Justified  it  and  no  affidavit 
rtnv  tfaat  irialntUflnd  Iwea  feiirnbv  an  injurr 
idnotieoBlved.  aa)eabarBr.Benedlot,ttllL 

e  refusal  of  the  trial  court  to  grant  an  order 
mpel  plaloUffto  submit  before  trial  to  a  phys- 
ezomlnatlon  at  the  Inetanee  of  defendant  is 
ground  for  reversal  where  plalntifl  subse- 

itly  submitted  to  an  examination  by  three 
fciana  seloctod  by  defendant,  where  it  does 
ippcar  that  damage  resulted  from  the  delay  In 
ing  tbe  examination.  Chicago  ft  B.  L  B.  Co. 
illand.  11  West.  Rep.  61. 182  lU.  m. 
tause  will  not  be  reversed  for  refusal  to  order 
camlnation,  lathe  absence  of  a  showing  that 
B  neoessary  to  the  presentation  of  all  tbe  facts, 
rbere  it  was  not  shown  Uut  plaiotiB  was  un- 
ig  to  sutmift  to  an  examination  by  any  com- 
it  person.  International  &  Q.  N.  R.  Co.  v. 
irwood,  H  Tex.  463. 

icre  the  appUcatloo  waa  made  after  the  jury 
mpaoeled  tbe  court,  without  deciding  whethev 
t  tbe  detoodant  oould  In  any  case  demand  an 
ilnatlOQ  of  plaintiff's  person,  held  that  an  ap- 
tion  should  In  no  case  be  granted  unless  tlie 
of  Justire  imperatively  demand  It,  and  never 

tbe  party  la  willing  to  be  examined  by  oom- 
it  and  diaintdrested  men  without  suob  order. 

a  *  a.  v.  &  Co.  V.  Norfleet,  78  Tex.  80. 

B.  A. 


'  An  expert  surgical  examination  of  ptnlntlll's 
person  Is  necessary  to  the  attainment  of  justice  tn 
an  aotlon  to  raoover  for  peiBonal  Injuries  where 
her  pbystdan  after  an  examination  of  ber  person 
testtfles  to  a  certain  coodttton  of  disabttlty  as  re- 
sulting from  the  facts  which  he  found  In  the  ease, 
and  his  oonoluslon  Is  disputed  by  several  oUwr 
reputable  sursemw  and  phydclaos  who  have  been 
examined  as  to  their  coneluslooa  from  facts  stated 
by  him;  and  should  be  ordered  where  it  will  not 
involve  any  III  consequences  to  plafntlff.  Alabama 
O.  S.  R.  Co.  V.  Hill,  S  L.  B.  A.  412,  W  Ala.  7L 

Neither  nervous  tempenunent  on  the  part  of 
platntllf  nor  delicacy  and  refinement  of  ftiellng  Is 
a  ground  for  refuaing  the  motion.  IMd. 

In  Batfleld  v.  St.  Paul  ft  S.  R.  Co.  83  Hinn.  180, 
the  court  used  tbe  cases  permitting  a  physical  ex- 
amination of  plaintiff  as  an  analogy  for  requiring 
the  plalntUt  to  perform  a  phystoal  act  before  the 
Jury. 

Maimiriif  enfontma  the  power  and  ^ett^  dleobe- 
dtoiee. 

Tbe  court  will  enforce  such  order  by  refusing  to 
try  the  cause  until  a  compliance  is  had  with  the 
order.  Bess  v.  Lake  Shore  ft  H.  B.  R.  Co.  7  Pa.  Co. 
Ct.Uep.a6Si 

On  the  refusal  of  the  plaintiff  to  comply  with  the 
order  when  propcrlr  made  the  court  may  dlamlSB 
the  action  or  reruee  plaintiff  the  rlRht  to  give  evi> 
dence  to  establish  tl  o  Injury.  Miami  ft  M.  Tump. 
Co.  V.  Bally,  3t  Ohio  Ht.  lOL 

If  tbe  court  makes  an  order  for  the  pbyncal  ex- 
amination of  plaintiff,  and  plaintiff  rcfusoe  to  per- 
mit an  examination.  If  tbe  court  pvnuiie  him  to 
further  proeecute  his  suit  tbe  fact  of  plaintiff's 
refusal  will  be  competent  and  very  potent  evidence 
against  him.  Kinney  v.  Springfield.  35  Ho.  App,  97. 

If  plaintiff  unreasonably  refuses  to  show  bis  in- 
Jurleewheo  asked  to  do  so  that  fact  may  be  con- 
sidered by  the  Jury  as  bearing  on  bis  good  faith. 
(JnlonPao.B.Oo.T.  Botaford.  141  IT.&itBO,  »  L, 
ed.78t. 
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llie  statute  was  in  Ibe  natara  of  a  usurpation, 
asd.aofaras  we  can  discover,  it  was  Dever 
considered  Uiat  tbey  posseased  an  folierent 
power  In  aid  of  justice  to  grant  relief  in 
caaes  outside  of  the  narrow  limit  meDtiODcd. 
The  power  to  compel  an  inspection  of  ixmks 
and  papers  relevant  to  the  cootrovCTsy,  in  pos- 
aesaion  of  either  party,  is  of  a  similar  nature 
to  that  Invoked  in  Ibe  present  case,  and,  if  the 
Inherent  power  of  the  court  did  Dot  extend  to 
Ibe  one  case,  it  is  difficult  to  suppose  that  it 
embraced  the  otiier.   Tlie  power  to  compel  a 

Earty  to  submit  tc  an  examiDation  of  his  person 
IS  never  been  conferred  by  any  statute.  The 
provision*  of  the  Rerised  Statulea  autbi^Izinx 
the  court  to  compel  Uw  production  of  booka 
or  papers  liave  been  re-enacted  in  tlie  Codes  of 
Procedure.  The  statutes  also  contain  specific 
provisions  for  the  examination  of  a  parly  on 
oath  before  trial,  at  the  instance  of  the  other 
party.  The  omission  in  tbese  statutes  of  any 
reference  to  the  power  now  under  considera- 
tion is  quite  signiQcant.  We  cannot  say  that 
tbe  exercise  of  the  power  claimed  miuit  not 
in  some  cases  promote  the  cause  of  justice, 
aod  prereot  tbe  consummation  of  fraud.  On 
the  other  hand,  unlees  carefully  guarded,  it 
would  be  subject  to  grave  objections.  But  wc 
have  to  deal  only  with  tbe  question  of  tbe 
power  of  the  courts  in  tlie  alweoce  of  any  legis- 
lation. It  is  very  clear  that  the  power  is  not 
a  part  id  the  recognized  and  customary  juris- 
diction of  courts  of  law  or  equity.  The 
doctrine  that  courts  buve  an  ioherent  jurisdic- 
tion to  mould  tbe  proceediofis  to  meet  new  con- 
ditions and  exigencies  is  true,  but  in  a  limited 
sense.  Tbey  cannot,  under  cover  of  procedure 
or  to  aocompliab  justice  in  a  particular  case. 
Invade  neognlaed  rigfata  of  person  w  property. 


Ko  court,  we  auppoae,  can  abrogate  an  «atab 

llsfaed  rule  of  enaenoa^  as,  for  M'Trfr,  th» 
nile  tbat  hearsay  evMenee  fa  faadwiiMM^  or 

the  rule  of  tbe  cominon  law  tbat  partiea  anall 
not  be  witnesses,  or  that  interest  diaqaaUlleiL 
Tbey  may  apply  exiating  roles  to  new  circam- 
stancea.  Is  It,  we  conceive,  within  ibe 

power  of  the  court  to  create  icsncdiea  unknown 
to  tbe  comouHi  law,  or  inatiUiCe  a  procedure 
not  aocordinft  to  tbe  course  of  tbe  oomnu»  law. 
It  ia  moat  iniportantthat  courtasbould  jmiceed 
under  tbe  sanctl(Hi  of  an  orderly  and  regulated 
jurisdiction,  and  tbat  aa  little  fs  possible  sboatd 
be  left  to  tbe  discretion  of  a  judRe.  The  exer- 
cise by  tbe  court  of  tbe  power  now  invoked,  aa 
baa  been  shown,  fa  not  sanctioned  by  anyuaage 
in  tbe  courts  of  England  or  of  this  State,  lu 
existence  is  not  iodispenaable  to  tbe  due  ad- 
miniatiation  of  justice.  Itsexerdsedepeoding^ 
on  the  discretion  of  tbe  judge,  would  oe  sub- 
ject to  great  abuae.  We  think  tbe  aasumptioa 
by  Ibe  court  of  this  jurisdiction,  in  tbe  abaeuce 
of  statutory  authority,  would  be  an  arbitrarj 
extension  of  its  powers.  It  is  a  just  inference- 
tbat  an  alleged  power  wblcta  baa  lain  dormant 
during  tbe  whole  -period  of  EogUsh  jurispru- 
dence, and  never  attempted  to  be  exercised  In 
America  until  within  a  very  recent  period, 
never  in  fact  bad  any  existence.  We  bare 
purptoaely  omitted  to  repeat  tbe  views  and  au- 
thorities upon  this  qu^on  set  forth  in  the 
ODiniona  in  Baberi*  v.  wd!mj6Hfflft  A  L.  0,  R, 
Co.  and  in  Union  Ptu.  B.  Co,  •t.BoUford.  and 
we  refer  to  those  opinions  for  a  fuller  discoa- 
sifm  of  the  grounds  upon  which  tbe  denial  of 
tbe  power  claimed  proceeds. 

Tfie  order  thovld  be  affirmed. 

All  concur. 


ILMN0I8  SUPREME  COURT. 


Antonie  E.  CARTIER,  Appt., 

9. 

TROT  LUMBER  CO. 


-HI.. 


I.  No  preatunption  eaa  be  indulged 
acalast »  party-  tar  fUlure  to  prodnoe 


booka  or  papers  when  seooadarr  evUenoe  fully 
eatablidiea  their  oootentsaotarastbeyare  ma* 
terlal. 

S.  Tbm  rdle  m  ie  psroanmpHona  wUA 
aaay  bo  tadnlyed  ogoiaat  m  poj-ty  to  sk 

Bult  tar  vatmtkafs  to  prodneo  doeuaeBto 

In  btfi  pomcasloD  does  not  apply  to  suob  dooi- 
oients  as  he  has  do  righttofflveloevMeDcewMh- 


Nora.— PrenunpUon  aoainti  a  party  /rom  /oflure 
EO  produM  ev(d«nc«. 

Fsilure  to  show  a  f  ai-t  whlcb  rfists  In  the  knowl- 
cdRvof  tbe  partr  and  which  le  aeooasary  to  dear 
up  tbe  case  authorizes  the  Jury  to  draw  Inferences 
affainst  bfm.  First  National  Bank  or  Winston  v. 
Atlanta  Kubber  Co.  77  Oa.jai;  Fitechon  v.  Thomas, 
9  Hunt.  62;  T^ike  v.  Nolan,  81  HIcIl  WSR,  VanUtyke 
T.  Cblcago.  St.  P.  &  K.  C.  K.  Co.  DO  lawa,  830. 

Tbe  failure  of  defeoitant  to  put  in  eviilouce  tbe 
malting  ou  which  plalntill  trtpped  and  wblcb  was 
allc<Kud  to  have  been  In  dfifet-tive  oondltion  may 
Iw  iMOHldored  by  Uio  jury  as  aclrcunutanoe.  at- 
tbouxb  It  had  remained  on  tbo  etalra  tor  two 
years  After  the  accident:  H  Is  for  the  Jury  toaay 
bow  fftr  this  fact  conatitutesa  reason  for  failure  to 
invduoe  it.   McGuire  v.  Joslyo,  31  N.  T.  8.  R.  WO. 

The  rule  rcqulrinK  a  party  to  produce  evidence 
to  contradict  or  explain  olrcumstantlal  evidence 
affalDBt  bim  aniUes  only  wbta  ha  la  prened  b; 
suob  evidence  bavtaur  It  fo  his  power  to  destroy  Its 
appaieotforae.  Fvople  r.XoWborter,  t-BsrlkMB. 

14  li.  R  A. 


The  court  may  call  attention  to  tbe  fact  tbat  Im- 
portant testimony  Is  withheld  altbooirb  no  notloe 
to  produce  It  has  l>een  Rtven.  Prick  v.  Bariier,  M 

Pa.  120. 

Where  tbe  onus  prnbandt  la  tbrown  on  die  pMn- 
utr  Id  prooeedincs  for  forfctture  of  a  rernel  by  • 
prima  facie  case,  failure  to  explain  tftedtOoalUea 
of  tbe  case  by  the  prodnction  uf  pnpcn  and  otlier 
evidence  ^Ich  must  be  tn  tbe  dalmant^  poeaea- 
slon  or  under  his  control  JustlBea  eondemnatlon. 
Tbe  Luminary.  Xl  U.  8.  d  Wbeat  MT,  B  L  ed.  6<7. 

But  in  an  action  of  debt  for  a  statutory  penalty 
under  tbe  Iniemal  Bevenue  Acta,  an  taemic- 
tlon  tbat  failore  of  the  defendant  to  produce  hia 
books  OI  Booonnt,  which  would  show  pnot  vt  ttie 
matten  In  iasne,  wifl  josttfy  a  rerdlet  of  irullty 
after  a  prima  facte  case  has  been  made  our.  al- 
tbouffb  the  proof  must  be  beyond  a  reasooabie 
doubt.  Is  erroneous  as  easUnfr  the  burden  of  proof 
on  tbedefense.  Chaffee  r.  0nttett  States,  B  17.  SL 
lSWalLU^a  L.ed.flOB. 

If  papen called fbr  are  not  ptodneel  tbaoOer 
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rt  ttaft  aoHMt  ttf  hk  admnur  and  irtakfa  he  U 
it  called  afODta  produoew 
1»Iiw<imUI<wi  twlhwtli^tothaiiny 
m  Ttawa  of  tihe  eoort  n  to  tbe  prenmp- 
«  uWnf  from  Ike  faoti  k  eirooeoiu. 
An  enoneotto  ehar^*  ■*  totho  pre- 
jnptloo  isatant  a  party  from  faUnie  feo  pro- 
oe  book!  or  papws  undar  fail  oontml  .will 
lulnanrtnal  wlMvetbearldeaoa  wa*  ooa- 
iUng  and  laaooooUabte. 

(October  n,  mu 

'PBAli  br  defeodaot  from  a  judgment  of 
tbe  Appellate  Coart.  Ffnt  District,  afflrtn- 
I  judement  of  the  Circuit  Court  for  Cook 
atj  Xa  t%Yor  of '  plaintiflr  In  an  action 
got  to  recover  damages  agafostdefendatit 
vrmpthis  and  bribing  certain  ubitratots 
were  to  determine  a  quettioo  at  tmue  be- 
n  tbe  parties  and  thereby  fndnctng  theai 
ring  in  a  false  and  fraadulent  repoft  or 
-d  coDCerntng  tbe  matter  submitted  to 
I  to  tlw  Ittjurj  of  plaintiff.  Stmted, 


Plalatiff  owoed  a  «Kw-irill  and  tract' of  land 
contaiiitag  adne  ttmber.  It  eotoicd  Into  a  ooa- 
tract  witb  aefenduit  to  aelt  Um  thta  peoper^ 
for  the  price  of  ^1M,000,  {novldtDg  tbe  amount 
of  limber  and  logs  on  tbe  laod  abouki  be  50,- 
000,000  feet  or  more;  tbe  amout  *a  be  deter- 
mined by  an  agreed  estimate,  each  party  select- 
ing an  eatiBaio*,  and  If  tii^  ooold  not  ^ree 
those  two  to  select  a  third,  and  in  oaae  tbe  e»- 
tfanate  lafoiuid  to  be  Ibm  than  60,000,000  feet, 
a  reduction  of  $S.26  per  thousand  was  to  bft 
made  from  tbe  aoMunt  of  porebsae  money. 
Tbe  estimators  were  selected  and  Anally  agreed 
uptm  an  estimate  of  3S,S00.009  feet  of  standing 
timber  and  165.441  feet  of  logs.  Oomptainant 
charged  that  from  facts  subaaqnrally  coming 
to  its  notice  it  appeared  that  defendant  bad 
bribed  the  estimators  by  paying  them  $2,000 
each  to  tving  in  a  false  estimate  much  below 
tbe  true  one  so  Ibatlie  mtgbt  gain  thereby  to 
complainant's  damage.  Gomplainant  fiulher 
contended  that  tbe  facts  of  this  bribeiy  and 
false  estimate  could  be  ehowB  fcoos  tbe  books 


'  maj  uvne  tbe  Jorr  m  to  Infersoce  to  be 
a  therefrom.  Bab  v.  Steele,  8  Wash.  C-  C.  881. 
ere  aecondarr  eTiiSenoe  Is  Imperfect,  vRffue 
laoertatD,  e«M7  inteodmeot  and  pneumpttoo 
pe  mado  against  the  party  who  ndffht  remove 
lubt  by  produdncr  tbe  higher  ertdence,  'whtob 
Its  to  produce  after  notioe.  CroM  v.  Bell.  U 
Sk  Benjamla  t.  BlUnger,  SO  Ky.  412;  Bector 
itor,  8  UL  m 

»  the  iu»<prodiiotlon  of  a  deed  whiob  to  Id 
Is  stnxHr  presuB^rtlve  evldetioe  agaloBt  the 
who  has  It.  the  other  party  wUI  not  beez- 
d  ttom  teBtifjring  ai  to  its  oooteots  beoause  he 
It  recoUeot  the  courses  ol  the  descrlpUon 
In.  JacksoDr.M'Vey,  18  Johns.  880i 
this  reasonalso  tlie  refusal  of  a  party  to  pro- 
i  letter  addressed  to  him  by  the  other  party, 
hich  was  competent  evl<!lence,may  be  proved, 
rood  V.  Boee,  l£S  Ind.  688. 
ry  Infereooe  warranted  by  the  ertdeaoe 
t  tie  Indulged  ajmlnst  »  party  who  refuses  to 
oe  written  oontraots  which  are  material  to 
M  upoo  notice  to  do  so.  Wylde  v.  Northern 
of  New  Jeniey,  S8  N.  T.  IS6. 
Infereooes  In  oouectlon  with  the  proof  of 
utents  of  a  document  must  be  taken  most 
ly  against  a  party  who  declines  to  produce 
a  ootloe.  Barber  t.  Lyons,  SS  Barb.  8821 
le  evidence  as  to  the  terms  of  a  contract  In 
S  will  be  taken  moststrooffly  agalnsta  party 
as  the  papers  in  his  posscodon  and  fails  to 
•c  them  under  notice.  Vranoto  t.  Barry,  14 
Kep.  80.  «e  Uioh.  811. 

m  to  produce  a  note  or  bond  after  notice  Is 
'matanoe  which  Che  Jury  may  consider  on  the 
)n  whetber  It  bad  been  sasigned  after  mator- 
eavis  T.  Orenshaw,  lOS  N.  C  809. 
ostrument  may  be  presumed  to  be  stamped 
rist  a  party  who  refuses  to  produoe  it  after 

Crtop  T.  Anderson.  1  Stark.  St. 
>Foper  ezeoutloD  of  a  deed  may  also  be  pre- 
agahiet  a  party  who  keeps  It  baok.  Atty- 
WiDdsor,  2(  Beer.  708.  - 
efusol  of  a  pUlntUt  In  ejectment  by  advloe 
isel  and  ooDtmry  to  tbe  recommendation  of 
lire  to  produce  a  deed  which  he  hns  tn 
Utboofffa  DO  prior  noUoe  to  produce  tt  had 
ven.  Iwoaose  tbe  other  party  bad  no  knowl- 
It,  was  said  by  Lord  UaosBeld  to  warrant 
•DffQBt  presumption  that  It  would  sbcw  that 
no  UUe.  Boe  t.  Harvey,  i  Burr.  2184. 
8  oaaei,  however,  tbe  other  Judges  held  also 
ithout  suoh  deed  plaintiff  had  prored  no 

t.  A.  ' 


title,  and  that  a  nonsuit  was  oonsequeotly  proper, 
ibid. 

As  limiting  the  genemll^  of  some  of  the  expres- 
sions above  used  It  has  been  also  derided  that  tbe 
refusal  to  produce  traoks  and  papers  underanotiee- 
does  not  raise  a  presamptton  that  if  produced  they 
would  eetablith  the  fact  whloh  the  party  oalllag 
fur  them  alleges  they  wbold  prove,  bat  such  le- 
(Usal  metely  liqrs  tbe  f ouadatlon  tot  seeosidarr  ev- 
idence. Hanson  v.  Bustaoe,  4S  U.  8.  S  How.  M8,  U 
L.  ed.  41S:  Life  *  V.  Ins.  Co.  v.  Heohanlcs  9.  Iim. 
Co.  7  Wend,  81. 

This  rule  was  applied  where  the  taot  sought  to  be 
proved  was  tbe  existence  of  a  deed.  Hanson 
Eustace,  42  U.  8.  S  How.  0S8, 11 L.  ed.  418. 

Also  that  as  to  a  book  which  a  party  oould  not 
himself  gfre  In  evidence  without  jwrmlsslon  of  the 
other  party  his  failure  to  produce  tt  on  notice  was 
detiared  to  raise  no  legal  presumption  againsC  him 
but  only  to  authorise  secondary  evldeaoeof  tbe 
contents.  Uerwln  v.  Ward.  IS  Con  a.  817. 

The  queatton  actually  raised  in  Mis  case  was 
wbctlwr  a  refusal  to  enlarge  that  a  presumption 
oould  tie  drawn  in  such  case  br  the  Jury  was  ur  was 
not  error,  and  It  was  decided  la  tbe  negative.  Jbid. 

And  again  that  the  nonproduotlon  of  t>ookB  con- 
taining on  entry  of  a  sale  after  notfco  loerclv  en- 
titles the  other  party  to  give  parol  evidence  there- 
of, and  tbe  Jury  are  not  authorised  to  draw  any 
Infcrenoo  as  to  wbether  the  entry  would  show  that 
tbe  credit  was  given  to  one  person  alone  or  Jointly 
to  two  where  this  was  in  dispute.  Cooper  V.  CHb- 
Iwos,  3  Qampb.  808. 

Bad  faith  of  a  party  to  a  contract  oannot  be  tn- 
fOred  merely  from  non-produotlon  of  papers 
called  for  on  tbe  trial  where  tbe  party  has  previous- 
ly offered  books  and  papers  which  bavo  been  ob- 
jected to  and  In  several  cases  rejected.  Burr  v. 
American  Spiral  S.  U.  Co.  81 N.  Y.  175. 

Tbe  mle  which  might  be  drawn  from  the  above 
decisions,  and  which  would  conflict  with  scarcely 
any  of  tbem,lstbat8aohnooprodnctlon  of  material 
evidence  whlcb  a  party  has  In  his  possession,  and 
which  Is  called  for  by  tiie  other  party.  Justices  all 
InfereDoee  against  him  which  can  be  drawn  from 
the  evidence  actually  in  the  case  and  that  suoh  ev- 
idence be  taken  meet  strongly  against  htm.  but 
does  not  create  a  presumption  of  anydlstmotfttot 
as  to  which  there  ia  no  evidence. 

The  presumptions  from  failure  to  produce  wit- 
nessee  as  well  as  those  from  the  spoliation  or  man- 
nfaetnre  of  evldonoe,  although  dosely  connected 
with  thU  subject,  will  be  treated  in  other  notea. 
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and  doouments  la  defendaaCa  ponecwIoD, 
which  he  refused  to  produce  at  the  trial  when 
called  upon  (o  do  bo.  ' 

The  further  facts  appear  io  the  opinina. 

JUessrt.  ThoBHUi  Batea.  Ramadell  * 
BanaOlc*  aad  D.  V.  S»mnal«  tot  appel 

UDt. 

Mtmn.  Tmawvf,  Hmwley  A>  Coffeen, 

for  appellee: 

IiiBtructi(Hia  must  not  only  be  baaed  upon 
evidence,  but  muBt  be  coutnudand  coaaldercd 
in  the  llffbt  <tf  the  eridmce  upon  which  ihmy 
are  bised. 

Worden  v.  Baiter,  90  III.  1 60;  Daev  t.  FMpie, 
4  West,  Bep.  180, 118  III.  S56. 

Dp(m  thctbeoxy  of  0BrtieT*8  InoooeDce.  books 
and  other  doenmenta  in  bis  poaseaaioD  would 
have  been  weH-oigb  oooolusiTe  in  bis  favor. 
If  there  bad  been  a  dispute  about  say  ot  these 
facts  the  same  evktence  ^hieb  proved  the  ex- 
istence of  the  documents  proved  also  that,  as 
»  matter  of  fact  and  without  reference  to  any 
preaumptioa,  the  dooonenta  "if  produced  In 
evidence,  would  be  Injurious  to  bn  case," 

It  was  proved  by  Indepeodeot  evidence  that 
the  mntters  cootataed  in  these  documents  were 
tiiterly  iDcooptstent  with  Carder's  inoocence. 
So  if  the  jury  believed  the  plaintiff's  evidence 
aa  to  these  documeotB,  Canter's  guilt  followed 
as  a  legal  concluBion.  though  tbe  Instractloo 
by  no  means  goes  to  that  extent. 

The  principle  of  the  inalnicUon  is  that  the 
failure  to  produce,  the  suppression  of,  the  docn- 
ments  Is  legal  evideoce  from  wbicb  it  may 
be  inferred  that  tbeir  contents  would  be  iii- 
JuriouB  to  the  party  suppressing  tbem. 

This  principle  is  well  sustained  by  tbe  au- 
thorities. If  it  be  "found  (hat  tbe'rc  is  any 
better  evidence  existing  than  is  produced,  the 
very  not  producing  it  la  a  presumption  that  it 
would  have  detected  some  falsehood  UkM  at 
present  is  concealed." 

8  Bl.  Com.  868. 

In  Wbarton  on  Evidence,  %  1267,  it  is  said 
that  tbe  mere  non^producticm  of  written  evi- 
dence which  is  in  the  power  of  a  party  gener- 
ally operates  as  a  strong  presumption  against 
bim. 

See  also  2  Best,  Ev.  §  411;  1  Greenl.  Ev.  87. 

When  a  party  fails  to  produce  a  document 
after  notice— or,  having  ibe  power  to  decline 
producing  it,  elects  to  exercise  tbe  power— 
every  thing  touchin((  tbe  coalentB  of  the  docu 
nent,  ana  its  execution,  will  be  presamed 
against  bim  whlcb  tbe  case  fairly  admits  of. 

1  Thomp.  Trials,  6  7«4.  See  also  WineM/ 
r.  Bdmrds.  B7  III.  41;  Dmcning  v.  Ilate,  90 
111.  S88;  Chieago  City  R.  Co.  v.  McMahon,  103 
III.  485,  43  Am.  Rep.  29;  Clifl^m  v.  Unittd 
States,  46  C.  8.  4  How.  242,  11  L.  ed.  957; 
UnitedSiates  Exp.  (Jo.  v.  Jenkin$,  78  Wis.  476: 
Orou  V.  BeU,  84  N.  H.  83;  WkteUr  v.  Sikreagr, 
4  R.  I.  888, 

Where  tbe  adverse  party  has  It  in  his  power 
to  produce  evidence  that  would  settle  tbe  ques 
lion  at  issue,  althougfa  not  rompetled  to  pro 
duce  it,  every  intendment  aid  pre^iumption  if 
to  >>(•  made  against  the  party  who  might  re- 
move all  doubt  on  the  question.  When  a 
party  is  charged  with  fraud  or  misconduct, 
and  tbe  production  of  papers  would  eslablisit 
h{>4  guilt  or  innocence,  the  jury  will  be  amply 
14  L.  RA. 


juBtlAed'  in  inlerring  gulU  faon  the  nnex- 
plaiaed  fact  of  their  non-pcoduotlon. 

Beivmnin  vi  mimtnrt,  BftS^F.  47S;VaatJw 
T.  M'  Vejt,  18  Johns/ -aaO;  Oite  v.  hatuSkon  A 
M.  8.  a.  0».  81  Mich.  IM;  Van  Bpln  r.  OM- 
tum.  ».PiAK.€.R.09.m  Iowa. 

The  omission  irf  a  ptfty  to  as  actSn-to  tea 
tify  to  facts,  or  Co  produee  erldeiioe  In  ex- 
phmatton  of  orto  contradict  advaraeteethnoiiy, 
raises  a  presumption  against  his  daima,  obIbbs 
the  evidence  is  oot|  peculiarly  within  his  power, 
oris  privileged. 

LawscWt  nesumpMn  £t.  uh.  190,  IM.  See 
also  Qm.  t.  Web&kr,  S  OosikSlfl^  SB  Am.  Dec 
711. 

The  principle  of  tbe  Inatmctioo  glTcn  tn  no 
way  dilEera  fironk  that  t^lastnicttmis  oonstantly 
given,  even  crimtasl  oaasa  in  whfdi  oalatB 
facts  are  staled  to  be  or  not  to  be  erldance  of 
some  other  fact 

Aekenm  iWpfe,  14  West.  Rep.  604,  134 
IIL  fi68;  Bern  v.  PeopU^  14  West  Rep.  «88. 
184  HI.  fiT6;  SmiUt  Y.  J^t,  108  lU.  9t. 

While  a  presumption  or  dedication  is  ooe  of 
fact  and  not  an  artmcf  al  inference  of  mere  law 
1o  be  made  by  tbe  court,  yet  It  is  the  duty  of 
tbe  court  to  state  what  facts,  if  proved,  will 
justify  such  a  presumption. 

Boston  V.  Leeraw,  68  U.  S.  17  How.  426,  1ft 
L.  ed.  118:  MeKmrn  t.  Sakm,  148  Vaas.  109. 

It  is  proper  for  tbe  court  "to  Instovct  that, 
where  a  party  knows  that  evidence  is  likely  to 
be  tntroauced  at  a  trial  inconsislent  with  his 
own  claim,  and,  if  his  claim  is  well  founded, 
it  is  in  his  power  to  produce  other  eridence 
which  will  control  that  brought  against  bim, 
bis  failure  to  produce  such  other  evidence 
should  be  considered  as  a  circumstance  amlnst 
him. 

1  Thomp.  Trials,  ^  1045. 

While  it  is  error  tor  tbe  court  to  submit  a 

aueatlon  ot  law  to  the  jury,  or  to  decide  a  ques- 
on  of  fact  himself,  yet  if  be  do  either  and  the 
decision  upon  tbe  question  Is  correct,  the  error 
is  not  prejudicial  and  not  ground  lot  reveml 
of  tbe  judgment 
9  Thomp.  Trials,  g  S40S. 
Altbouco  an  instruction  may  be  oMecHon- 
able,  a  judgment  will  not  be  reversed  for  that 
cause,  when,  upon  tbe  whole  record,  it  appeara 
that  the  right  is  with  tbe  party  In  wbo(>e  isvor 
the  instructira  was  given,  and  that  justice  has 
been  done. 

SMeirk  V.  Onu,  18111. 449:  DMon  v.  Fekorr. 
19  lU.  09;  £Z(tm  v.  Badger,  28  Dl.  498:  ^rw 
Enfftand  F.  A  M,  Ins.  Co.  v.  Wetmore,  83  III. 
3S1;  Daeg  T.  People,  4  West.  Rep.  180, 116  111. 

r>55. 

Wilkin,  Xf  delivered  the  0|^ion  of  tbe 

coiut: 

Among  the  instnictlona  given  to  the  jury  bty 
the  trial  court  was  the  following:  "  If  you  be- 
lieve from  the  evidence  that  tbe  defendant, 
(Tartier,  has  in  bis  poespssion  or  under  bis  con- 
trol, so  that  be  might  have  produced  tbem. 
hooks  or  papers  which  contain  evidence  mate- 
rial to  this  case,  which  he  has  not  produced  in 
evidence,  you  have  a  right  to  presume  that 
■.ucb  boou  and  papers,  if  nroduced  In  cvi- 
.lence,  would  be  injurious  lo'  bis  case,  onleaa 
you  And.  that  such  presumi^mi  has  been  !•- 
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fnl«d  the  otner  cndtble  erideDo  In  the 
case."  It  is  now  losisted  Ijy  appellant  tbat  the 
giriag  of  this  instruction  was  manifeM  enw, 
calculated  to  mislead  the  Iutt  and  prejudice 
his  oaae.  It  was  condemned  ny  the  appellate 
court,  a  majority  oC  f ta  memlien,  however, 
holding  that  (be  giviDg  of  it  waa  not,  under 
the  facia  of  tlie  case,  reversible  error.  We 
fully  concur  in  tlie  view  tbat  the  inslructiwi 
does  not  <-orrectly  state  the  law  of  evideoce,  as 
applicable  (o  the  facts  ia  proof.  It  clearly  au- 
thorized the  jurv  to  indulffe  a  presumption  not 
lef^ly  arlsiDK  from  the  facta  on  which  it  la 
baaed.  It  wUl  he  ohsemd  that,  acoordluff  to 
Its  terms,  boweTcr  Innocent  may  have  been  the 
omission  on  the  part  of  defentfent  to  produce 
each  and  every  book  and  paper  in  his  posses- 
alon  or  nnder  nls  codItoI  containing  firideDce 
material  to  the  (^se  on  either  side,  the  damag- 
ing presumption  might  be  Indulged.  It  left 
the  Jury  free  to  determine  forilselfwbat  would 
be  material  evidence  In  the  case.  That  wbteb 
it  miebt  presume  was  not  merely  facts  wblcb 
the  absent  evidence  would  tend  to  prove,  but 
tbat  tU  such  books  and  papers,  if  produced, 
would  be  injurious  to  the  defendant's  case  gen- 
ernlly.  It  is  said,  liowever,  the  instruction 
must  be  construed  in  the  li^t  of  the  evIdeDce 
on  which  It  is  based.  That  is  doubtless  tme, 
if  it  can  be  deflnitely  determined  what  tbat 
evidence  is.  On  the  trisl  the  plaiutiff  called 
upon  defendant  to  produce  one  of  bis  boobs, 
-which  It  was  claimed  showed  Certain  satiraates 
of  the  timber  oo  the  lands  sold,  and  particu- 
larly the  entry,  "To  bills  payable,  '  N.,' 
$2,000."  ODeBeannan.  a  witness  for  plaintiff, 
and  former  book-keeper  for  defendant,  testified 
tbat  he  made  the  entries,  and  be  swen  to  the 
estimates  as  shown  by  the  book.  Also  that 
Uie  entry,  "  To  bills  payable,"  etc.,  meant  $2,- 
000  paid  to  the  estimator.  Neilan,  by  the  de- 
fendant. The  defendant  admitUKl  tint  the 
entry  appeared  on  the  book,  and  said  tbat  be 
could  give  no  explanation  of  It  Construing 
tbe  insiruction  under  consideration  as  (Ming 
based  on  the  failure  to  produce  this  book, — 
and  It  must  have  been  so  based,  at  least  In  part, 
— the  lury  were  told  that,  notwithstanding  the 
aecondary  proof  of  tbe  entries  sought  to  be 
iolrofluced  by  plaintiff,  sttU  they  might  pre- 
sume the  book,  if  it  had  been  proauced,  wouM 
bav«  been  injurious  to  defendant'a  case.  Snch 
la  clearly  not  tbe  law.  Greenleaf  says,  in  his 
work  on  Evidence  (vol.  1,  ^87):  "Neither 
has  the  mere  nonproduction  of  books  upon  no- 
tice any  other  legal  eB'cct  than  to  admit  (be 
other  party  to  prove  their  contents  by  parol, 
unless  under  special  circumstances."  Suther- 
land, J.,  said  In  Life  A  K  Int.  Co.  v.  Meehnn- 
ie*'  P.  /»«.  Co..  7  Wend.  81:  "  I  do  not  un- 
derstand the  rule  to  be  that  a  psrty  has  the 
rigbtto  infer,  from  tbe  refusal  of  his  adversary 
to  produce  books  or  papers  which  may  have 
been  called  for,  tint,  if  produced,  tliey  would 
eet»blisb  the  fact  which  oe  alleges  they  would 
piove.  Tbe  rule  Is  this:  Tbe  party  In  such  a 
ease  may  give  secondary  or  parol  proof  of  the 
contents  of  sncb  books  or  papers  if  they  arc 
shown  or  admitted  to  he  in  the  posncesion  of 
tbe  opposite  parly,  and,  if  such  Becondary  evi- 
dence is  imperfect,  va^e  aod  uncertain  as  to 
dales,  sums,  boundancs,  etc.,  every  intend- 
ment and  presumption  shsU  be-  against  tbe 
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party  who  might  remove  all  doubt  by  produc- 
ing tbe  bi^ier  evidence. "  The  rule  thus  stated 
is  quoted  with  a^nnval  by  tbia  court  in  Btctor 
V.  SMior,  8  BL  130.  uiare  wpellee  got  the 
full  benefit  of  all  that  it  cWmed  the  book 
would  prove,  (nothing  being  left  vague  or 
uncertain,)  and  still  bad  tiie  benefit  of  an  in- 
sbiictton  from  the  court  that  tbe  jury  might 
presume  further  tnjurv  to  tbe  defendant's  case 
because  the  book  iiseli  was  not  [woduced. 

Itia  said,  however,  that  ,  other  books,  maps, 
contracts,  etc.,  were  withheld.  Some  of  these 
were  pointed  out  in  the  argument;  but  it  Is  not 
shown  tbat  they  were  callm  for  by  tbe  plaintiff, 
nor  tbat  thoy  would  have  been  competent  evi- 
dence on  hraalf  of  defendent  if  they  had  been 
offered.  We  are  unable  to  see  bow  tbey  could 
have  been  Introduced  on  his  behalf  as  primanr 
proof  without  tbe  cooseot  of  pUlntifl.  No 
presumption  against  him  could^  therefore,  arise 
from  bis  failure  to  jproduce  tlMm.  Whatever 
inferences  mav  he  drawn  against  tbe  party  by 
reason  of  bis  failure  to  produce  evidence  in  his 
possession  or  under  his  control  are  allowed  qu 
tbe  theory  that  be  willfully  withholds  such  ev- 
idence. His  conduct,  says  Qreenleaf ,  is  attrib- 
uted to  bis  supposed  koowled^  that  the  truth 
would  have  operated  against  bim.  ii^lion  37, 
tunra.  He  la  treated  m  law  as  a  "  sr^ilator  of 
evidence."  Lawson,  IPresumpilve  Ev.  130  et 
aeg.  He  must,  therefore,  suffer  under  the 
maxim,  "  omnia  pre$umuiituT  eoritra  gpoifdto- 
Tern."  It  will  not  be  seriously  contended  that 
a  party  is  to  be  treated  as  a  "  spoliator  of  evi- 
dence merely  because  he  does  not  produce 
books  and  papers  which  he  could  only  offer  in 
evidence  by  consent  of  his  adversary,  or  be- 
cause some  fact  might  be  devel(^>ed  on  the 
trial  which  would  render  tbem  competent.  It 
was  said  in  Memin  v.  Ward,  15  Conn.  877: 
"  Where  a  party  has  in  bis  possession  a  deed  or 
other  instrument  ni'cf-sarv  to  «upi)orl  liis  litlc. 
snd  be  refuses  to  proiliu-c  ii.aTiil  attempts  to 
make  out  his  title  by  othr  i  i  viriebce,  siich  re- 
fusal raises  a  strong  pri  sumiiMon  that 'the  K- 
gitiraate  evidence  would  operate  against  him. 
But  this  rule  docs  not  apply  to  such  docu- 
ments as  a  party  has  no  right  to  }:ive  in  evi- 
dence without  tli«  consent  of  Lis  jidvtjrsur^.*' 

The  instruction  is  also  siil)ji'ci.  lo  ihc  criLicism 
that  It  clearly indteati^s  i'>  tlic  jury  thevievR 
of  the  court  as  to  the  pr  L'snmpiion  arising  from 
the  facts  stated,  nml  in  iIjhI  regard  viohilcs  ihi- 
rule  announced  in  SXtton  dk  W.  O.  Road  ttt.  v. 
People.  96  111.  5Si.  See  also  Orauet  v.  Gotwell, 
90  III.  630.  We  cannot  agree  with  tbe  appc\- 
late  court  in  Its  conclusion  thai,  notwithsl  und- 
ine the  error  of  this  instruction,  the  judgment 
of'tbe  circuit  court  should  l>e  affirmed.  Justice 
Gary,  speaking  for  a  majority  of  that  court, 
says:  "  It  is  undoubtedly  true,  as  appellant's 
counsel  allege,  that  mucli  of  the  testimony  on 
tlie  part  of  appellee  came  from  very  suspicious 
sources;  but  tbe  credibility  of  witnesses  is  for 
tbe  jury."  Justice  Moran  says:  "Tbe  evi- 
dence is  conflicting,  and  upon  the  points  essen- 
tial to  appellee's  case  it  does  not  seem  to  me  to 
at  all  preponderate  in  their  favor."  These  re- 
marks, coming  from  the  court,  whose  special 
province  it  was  to  review  the  evidence  and  deter- 
mine the  facts  in  the  case,  are  significant.  The 
cose  is  certainly  one  falling  within  the  rule  that, 
where  tbe  evidence  ia  conflicdog  and  irrecon- 
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idlable,  the  ijwtractknis  to  the  jury  mast  lie 
accurate.  Here,  on  the  evtdeace  actually  be- 
fore the  jury,  a  verdict  mi^t  well  have  been 
rendered  either  wsy.  The  Jury  is  toM.  how- 
ever, that  from  the  mete  abacnce  of  evidence 
they  may  iveBume  atniDat  the  deCcBdaut  to  the 
iojury  of  Us  case.  To  what  extent  that  iojury 
may  have  been  carried  in  the  minds  of  the 
Jury  DO  one  can  tell.   It  furnished  a  broad 

Sound  on  which  to  condemn  tbe  entire  defense. 
0  one  can  taj  with  coDfidenoe  that  U  aiay 


not  have  scHonsly  preJccHoed  the  defoidRDt's 
rights.  Tbe  g\rmg  of  it  was  roaoifest  aod 
prejudicial  error,  tor  wblcb  the  judgments  of 
the  drcoit  ud  app^ce  eomti  are  rereraed, 
and  the  cause  raunded  to  th^  drenlt  court 
for  ADoiber  trial.  la  tfalivleworiheieeoRl  It 
win 'be  anoeeeMary  to  notice  other  emn  as- 
sfgned.  They  do  not  |n>  to  the  merits  of  Oe 
acUoa,  and  will  not.  proMUy,  again  ariab 


CALIFOUNU  SUPREME  COURT. 


DAGGETT  «f  ol.,  ComooslDg  tbe  California 
World*B  fair  Commission. 

9. 

£.  P.  COLGAK.  State  ComptfoUer. 

(  cw.  > 

1.  The  eoort  will  take  JadleinI  notlee 

tbat  tlie  world's  fair.  ColumblaD  expositlOD,  re- 
ferred to  In  Cal.  Stat.  1801,  p.  24,  1b  to  be  held  under 
and  br  virtae  of  the  Act  of  Congnraes  of  April  25, 
IBBO. 

S.  An  approprUhtlwi  ftir  the  pnrpoae  of 
**er*etlBg  buildiuipi  and  eoHecttng 
aad  nialntiBln***g  Mi  exblbtt.  of  tbe  prod- 
ucts of  tbe  State"  at  the  world's  fair,  Columbian 
ezpoeltiOD,  does  not  violate  Const.,  art.  4, 1  £3. 
prohibiting  approprlattons  tor  the  bcnedt  of  aajr 
Inetltutton  not  under  the  exolusire  management 
and  ccmtrol  of  die  State,  altboush  the  private 


VOTK.— nOKe  pwrpoMs  for  wMck  money  may  be 
appropriated  or  rolatd  by  taxation. 
Aasnmed  powere  of  doubtftU  legality-  barr  gone 
UDcdiaUenged  more  often  perhaps  In  thia  class  of 
eaaBs  than  In  any  other.  PraotioaUr  tbe  power  of 
the  Legislature  over  state  funds  and  property  has 
been  absolute, while  cities,  counties  and  towns  bare 
In  many  inetanocs  asaumed  the  right  to  make  gifts 
to  worthy  Instltutlonenr  to  expend  money  for  pur- 
poies  of  more  or  leas  general  Interest  which  were 
perhaps  not  strictly  putdle.  Bo  tat  as  mtrlotlons 
on  the  legislative  power  to  appropriate  money  are 
concerned  there  is  almost  a  dearth  or  authority, 
except  under  particular  oonstltutlanal  proristons 
aslnamattarof  aid  to  aeotarlan  InstHutlons,  for 
whlob,  see  note  to  Synod  of  Dakota  v.  State,  ante, 
4». 

Of  the  dooMona  herein  given  concerning  towns, 
counties  and  olUes,  It  should  t>e  ootlocd  that  some 
turn  on  tbe  lack  of  statutory  authoKity  without 
Involving  the  ^eper  question  of  constitutional 
right. 

A  tax  to  pay  the  expense  of  a  state  canst  is  not 
unconstitutional  although  Individuals  had  made 
themselves  penonally  liable  therefor  in  order  to 
secure  tta  oonstructlon.  Ttaomas  t.  Leiaod,  ti 
Veod-fllL 

In  another  case  an  appropriation  for  various 
pnrpoees  including  money  for  new  work  and  re- 
pairs on  a  state  canal  was  held  Invalid  for  fallinx 
to  oomply  with  the  State  Constitution  but  without 
Intimating  that  aucb  pnrpoeea  were  not  public. 
People  V.  KtnK'B  County  Supra.  GS  N.  T.  6G6. 

Tbe  disposal  of  sewage  from  a  number  of  cities 
andtowoe  conlalnlng  one  Blitb  of  tbe  population 
of  tbe  State  te  a  matter  of  general  public  utilltj- 
foiwblcbthc  Legtatatureoan  properly  appropriate 
money  from  tiie  state  treasury,  espeCfaliy  when  a 
nmvMnn  tsmaAe  far  its  snbsequent repayment  by 
14  L.  a  A. 


corporation  in  charge  of  the  woiid*!  Caic  may  be 

Incidentally  benellted  tberelv  as  the  main  oUeot 
of  tbe  statute  toto  pronote  a  pubHc  ooneesa  tar 

the  pubUc  good. 

8.  Am  appropriation  ficir  a  state  enUblt 

at  tbe  CcuumlitaD  exposition  is  not  uDoonstitn- 
Uoualon  the  ground  that  it  Is  not  tmr  a  pubHo 
use. 

(November  SB,  1891.) 

APPLICATION  for  a  writ  of  roaodamua  to 
compel  the  Stale  Comptroller  to  draw  an 
order  upon  the  StateTreaaury  for  the  payment 
of  expenses  luaurred  by  the  World's  Fair  Com 
mission.  Granted. 
The  facta  suffldeatly  appear  in  the  ophiloD. 
ifr.  E.  W.  MeKinstt^  for  plaintiff. 
Mmra.  BariiaM  *  Bolteo  aod  WUUam 
&.  Davia,  for  defftulaDt: 
The  object  In  view  In  expending  pabUc 


tbelocaWiesbeDened.  As  Kingman  OimL)  U  L. 

B.  A.  417. 

Normal  schools  are  pubUo  institutions  for  whkoh 
the  power  of  taxation  may  t>e  Invotad.  Brlggs  v. 

Johnaon  Couaty,  4  OUl.  148. 

Taxation  for  the  support  of  high  aohools  Is  valid. 
Bicbards  v.  Raymond.  WIIL  812,34  Am.  Bep.  lU. 

A  tax  forcommou sclioolBistorapHbllo purpose. 
Com.  V.  Hartman,  I7Pa.ll8;  Opinion  of  tbeJUdgn. 
S8He.  58S. 

This,  like  many  other  subjects,  haa  become  too 
well  settled  to  pmmit  opportuntfy  for  deeWons 
upon  It. 

But  a  private  educational  laslttutloo  althoogh 
incorporated  eannot  be  aided  by  *  towa  bgr  sseasera 
raised  by  UxadoB.  Curtiss  T.  WUppla,  M  WK  M, 

1  Am.  Bep.  187. 

Pulitte  InrihHnfje,  parlu  (tnd  imprwemmtt. 

The  malntenanoe  and  support  of  a  post  of  Uk- 
Qraad  Army  of  tbe  Republic  or  tbe  oonslructJon 
of  B  building  tberefor  Is  nota  public  purpose  for 
wbioh  money  can  be  raised  by  taxatiotL  Kingman 
V.  Brockton  mam.)  U  L.  B.  A.  U8L 

But  the  erection  of  a  memorial  hall  to  be  uaed 
and  maintained  as  a  memorial  to  tbe  soMten  and 
Bailors  of  tbe  war  of  tbe  rebeilioa  nwy  property  be 
deemed  a  pubUe  purpose  for  wbisb  mooey  may  he- 
raised  under  IsgWatiTe  antfaottty  by  taaHoo. 
/Ud. 

Cities  and  towns  msy  appropriate  monev  to  build 
a  market  place.  Spaulding  v.  Lowell.  SSPiok.  71. 

The  establtsbment  of  a  public  park  Is  a  public 
purpose  for  which  public  money  may  t»e  expended. 
People  T.  Detroit,  »  Mich.  228,  U  Am.  Bep. 
People  V.  Cfatcago,  SI  HI.  17,  t  Am.  Bep.  f78L 

The  Lsirtelacuiv  has  a  right  to  tmposealaxto 
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TOooey  detenttioes  wbeUm  it  it  for  a  pilbltc 
-mr.  If  ibe  obtect  be  eitlnr  not  a'  pablie  tue, 
or  Mog  a  imbno  use  Ik  ialiibtled  t^-  tbe  Con- 
stittitioD,  the  appropriation  la  void. 

J'Mple  V,  <;btMtojfupr«.  6S  N.  T.  661; 
iMcea  V.  Soston,  111  Hasa.  461, 15  Am.  Rep. 

a». 

Kegatlona  of  power  id  statutes  aid  coostitu- 
tlons  are  sUicUj  t^held. 

Ha^eu  .-v.  Janu$i  16  Wend.  ISl;  4  Kent, 
Com.  383;  4  Craise,  Dlff.  449;  Tid»  Water  Oa. 
T.  OMtar.  18  K.  3.  Bg.  639.  90  Am.  Dec.  634; 
Sme  T.  Van  Skatck,  SO  Wend.  066;  J«aninga 
V.  JmningB,  7  N.  Y.  S49;  ilmwy  t.  Zortf,  8  N. 
T.  408. 

A  tbiofi  witbio  tbe  inteot  of  a  conBtitutlooal 
■oc  itatotorr  eoactment  Is  for  all  purposes  to 
lie  xegaidea  as  witbla  tbe  words  and  terms  of 
the  law. 

People  T.  A^Uon.  65  N.  T.  66;  Cooley, 
ConstXJm.8ded.p.lT4;  Hubert, People.  A»X 
T.  186;  Menget  t.  AB>any,  56  N.  T.  877;  FUfjfd 
T.  Perrin,  8  L.  R  A,  M2,  80  8.  C.  1;  French 
T  TeteAemaker,  24  CaL  689:  Tf^tor  T. 
0»£nly  Omr$.  28  Ohio  St  28. 

Tbe  courts  wUl  not  bold  tbe  proTistons  of  a 
constitution  to  be  directory  or  uoessential,  but 
ivill  nitber  hold  that  wherever  it  prpscribes  a 
mode,  that  mode  is  the  measure  of  power. 

State  V.  Boger$.  10  Ner.  353,  31  Am.  Kep. 
•788;  Pe^  v.  Ounn,  86  Oai.  247;  People  t. 
Xingg  County  8upr».  5^  N.  Y.  661;  Bourland 
Y.  mU^.  W  OaL  183. 

If  the  money  Koes  in  whole  or  any  part  lo 
«ompletiag  or  caTrying  out  the  wrak  to  the 
benefit  of  an  institution  not  under  state  control, 


par  a  debt  laourred  by  Individuals  lo  ereotliv  and 
malntaiDtoffa  public  bridge.  Bbaw  v.  Dennis,  10 
111. «». 

The  improvement  of  a  river,  bav  and  harbor  Is 
(or  a  public  purpose  wliiob  will  justify  tbe  Issue 
ut  bonds  by  tbe  county  wbert*  it  is  situated.  Mo- 
bile Caun^  v.  Kimball,  102  U.  8.  66i,26L.ed.m 

A  tai  on  the  whole  town  for  water-works  or 
other  Iroprovemonta  in  an  ualnoorporated  vWase 
therein  la  not  unconstltutloiial.  Land  Ik  A  L.  Co. 
V.  Brown,  3  L.  B.  A.  ITS,  79  Wis.  m. 

Water-works,  sewers  and  artificial  liRht  plaaU 
are  internal  improvements  which  a  city  may  be 
authorized  to  provide  for.  Yetier  t.  Seattle,  1 
Wash.  308. 

So  Is  a  breakwater  to  protect  Btreets  asaiost 
a  take.  HlUer  \.  Milwaukee,  U  Wis.  612.  See  also 
intra,  as  to  plank  roads,  etc 

Tbe  question  of  public  Improvemeuts  lor  which 
special  assessmenta  may  be  levied  on  the  property 
benefited  will  be  treated  Id  a  luture  noteu 

C«M>nittoa«;  pubHc  tntfri  ainmentt. 

Hhe  ocnnoioo  council  of  a  city  cannot  fUmish 
Tree  entertaiOTnent  (Or  eltfsens  and  guests  ot  ttie 
city  on  a  4th  of  July  edebtatloD.  Hodges  v.  Buf- 
falo. 2  Dealo,  110. 

A  town  in  Maasflofaunetts  has  no  hspHed  author- 
ity to  an>ropriate  money  for  the  celebration  of  the 
^thofjuly.  Hood-V.I^n,! Allen,  108. 

Nettber  has  tbactty  of  N«w London  any  author' 
Ity  to  expend  money  in  oelebratlniT  the  of  July. 
Mew  London  T.  Bralnard,  2S  Comi.  862. 

Towns  bavo  no  authority  to  expend  money  to 
celebrate  tlie  moiTersary  of  tbe  surrender  of  Corn- 
walUs.  Taab  v.  Adams,  10  Cush.  ISe. 

Bat  under  Mass.  PuIk  Stat.,  ebap.  tl,  i  11,  a  town 
la  antborlsod  to  raise  money  by  taxation  for  cele- 
bcatltig  ita  oeotoanlat  anntveiBary.  HID  r.  Bnt- 
bamptOD,  1  New  bg.  Hep.  4*7, 140  Mass.  »L 
14  L.  B.  A. 


that  is  in  aid  of  Bue%  private  Institution  or  oor- 
poratlon,  and  sudi  dnposal  of  paUle  mo»7B 
cftnnot  be  otherwise  viewed. 

Tbe  pnbllo  USB  imi^lea  a  possesdiMi,  oocap»> 
tioo,  and  enjoyment  by  the  pubHc,  or  pttlmo 
agencies. 

Cooley,  Const.  Lim.  8  681. 

If  the  slock  is  owned  hj  private  penons  tbe 
corpontlon  ts  private,  bowever  pul»Uc  the 
functions  devolved  upon  it  may  tte.' 

8wan  V.  WitlieUM,  3  Mich.  427. 

To  be  public,  the  use  most  be  compulsory 
and  not  optional  with  the  owDen;  must  be  a 
right  the  people,  not  a  favor;  must  be  un- 
der public  regulation  as  to  toll,  crowned,  or 
sub^t  to  be  owned,  by  the  State. 

West  Biver^idge  Oo.  v.  Dix,  47  D.  8.  6  How. 
646.  12  L.  ed.  061. 

The  legal  character  of  an  insiitntion,  com- 
mission, or  enterprise  Is  determined  by  what 
it  does— what  It  carries  out  as  its  object. 

People  V.  Kinqs  Oountv  Hupra.  S3  N.  Y.  661; 
Oerke  v.  Pureett.  26  Ohio  6t.  829;  Bumphriee 
V.  Kitte  Siiter*  ofiheBwr,  SB  Ohio  tit.  205, 
806. 

An  InsUtution  required  to  be  of  "  purely 
public  use "  is  not  sncb  If  any  portion  of  its 
use  is  not  a  public  use. 

Cleveland  ZOrarp  Auo.  v.  /W«m,  86  Ohio 
St.  269:  Bt.  Mar^t  IndutMal  SaHopt  r.  Brotm, 
46  Hd.  810. 

Tbe  fact  that  Uke  appropriationa  afe  made 
elsewhoe  is  immaterial.  Usage  cannot  make 
coostilutlooal. 

People  V.  Allen.  42  N.  Y.  884, 

Taxation  can  only  be  for  public  use. 


TbiB  oitjr  of  Phtlod(4|Aia  under  Hs  idiBrCer  has 
power  to  eDtertwio  dlatlngufabed  vMtoit  at  tbe 
publia  expense.  Tothan  t.  PWhilriphta.  U  PUIa. 

276. 

An  appropriation  by  a  municipal  ordinance  to 
pay  tbe  expense  of  exhibiting  the  old  Lttwr^  aeil 
or  lodepeadence  Ballot  Philadelpblaataaotton 
and  Industrial  exposition  in  New  Orleans  Is  not 
valid.  Tbe  Liberty  BeU.  S3  Fed.  Bey.  U3. 

Public  oonoerU  by  a  bttad  may  be  paid  for  by  a 
town  under  Uanaohueatts  statutes  aathorislDg 
towns  to  expendmoney  for  boUdayaaad  other val»> 
lie  purposes.  Hubbard  v.  Taunton,  1  Haw  Uag. 
Bep.  m.  110  Haas.  407. 

In  these  cases  the  decisions  turn  oo  the  questlOQ 
of  statutory  power  ratber  tban  on  ttao  right  of  tlie 
LegiskitiRe  to  givesuoh  poww. 

SeUef  or  loans  to  etttena; 

The  use  of  the  money  or  bonds  of  a  town  or  other 
municipal  sntxIivlBlon  to  provide  destitute  farm- 
ers with  seed  grain  and  grain  to  feed  while  putting 
in  crops  cannot  be  auUiorized  by  statute  because 
not  for  a  public  purpose.  State  v.  Osawkee  Twp. 
UKan.  US,  19  Am.  Bep.  W.  Contra,  State  v.  Nel- 
son County  (N.  Dak.)  8  L.  B.  A.  288;  Be  House  Boll 
No.  2U  (Neb.)  March  10, 18B1. 

Issuing  Iwnds  ttie  proceeds  of  which  are  to  be 
loaned  to  the  owners  of  land  whose  buildings  have 
been  burned  by  a  greet  city  fire  Is  not  the  use  of 
public  funds  for  a  oonstltutlooal  purpose.  Lowell 
V.  Boston,  in  Mass.  4M,  IK  Am.  Rep.  8». 

An  Act  requirhig  towns  to  support  tlie  families 
of  soldiers  Is  valid,  Veasle  v.  China,  SO  He.  SU. 

A  town  cannot  divide  among  the  people  money 
deposited  with  tbe  State  by  the  Doited  States  and 
apportioned  to  the  towns  by  a  statute  preaorlMng 
that  It  sttall  be  used  for  tbe  satne  purpose  as  money 
accruing  flrom  taxation.  Hooper  j,  Bmerr«  14  .Ste> 
8J5.  '  I 
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Perm  V.  Wathburn,  M  C3al.  850;  Jvdi/e 
Coolev,  in  PtopU  t.  halem.  20  Htcb.  468.  4 
Am.  Rep.  400;  Cooley,  Taxn.  Ist  ed.  p.  78; 
Cititena  ijati.  d  L.  Aaao.  v.  Topeka,  87  U.  S. 
20  Wall.  664,  22  L.  ed.  461. 

The  validity  of  the  appropriation  in  tbb  ca«e, 
adde  from  tbe  conBtituuonal  limitations,  bioreB 
upon  tbe  fact  whether  tbe  parpoee  is  a  public 
use,  and  depends  upon  tbe  power  to  levy  a  tax 
for  such  object. 

Citwent  Sav.  Ah.  A  mo.  v.  Topeka.  tupra; 
Sharpleu  v.  PAiladdphia.  81  Pa.  147,  SO  Am. 
Dec.  75^:  Bantm  t.  Vernon,  37  Iowa,  28; 
AUen  V.  Jm.  «0  Ma  127,  11  Am.  Bep.  186; 
iMBtU  V.  BMton,  111  HsM.  464.  16  Am.  Rep. 
89;  Whiting  v.  &iA(mgan  A  F.  du  L.RGo.i^ 
Wis.  168,  8  Am.  Rep.  30. 

It  must  be  a  direct  public  benefit,  and  an  in- 
direct puUic  benefit  will  not  support  the  tax. 

Ourtita  t.  WMppk,  24  Wis.  850,  1  Am.  Rep. 
189;  Whiting  T.  Suioygan  A  F.  du  L.  B.  Co. 
wvrai  ButUr  t.  Sagtnaw  Cbunfy  8upn.  26 
Midi.  22 ;  Lowell  t.  Botton  and  SharpUu  r. 
PhitatbliAia,  tupra. 

To  support  a  lax,  the  public  benefits  must 
be  Burb  as  are  direct. 

BeopU  y.  Salem,  tupra;  Weeks  v.  ifilwaitkee, 
10  Wto.  242. 

Ereiy  indastrial  enterprise  whlcb  gUves  em- 
ployment to  labor  and  advances  tbe  wealth  of 
tbe  State  Is  a  public  Kood,  but  it  is  not  neces- 
sarily a  public  use  for  which  taxes  may  be 
taken. 

Hare,  Am.  Const.  Law,  p.  283;  CiUtena  Sac. 
A  L.  Atto.  V.  Topeka.  87  U.  S.  20  Wall.  655. 


22  L.  ed.  468;  Pdrkenlmrg  t.  Broum,  106  U. 
8.  487,  2?  L.  ed.  288;  CW^  t.  Za  Grange,  11» 
U.  8.  4,  28  L.  ed.  807;  F^oy,  Purka,  Q80a). 
689:  Cooley,  Const.  Urn.  p.  MH. 

No  court  basererliekl,  upon  tbe  qucstloD  of 
naoting  public  aid,  that  it  could  b«  coniUtu- 
Uonally  granted  to  create  propertv  in  the  bao^ 
of  tbe  dttcen,  or  tliat  such  coold  be  **  the  ulti- 
mate purpose  of  its  direct  oMcct." 

Whiting  y.  Sheboygan  A  F.  du  U  R.  Oo.  25 
Wis.  188.  8  Am.  Rep.  87;  Btoodgood  y.  Mohawk 
AB.R.CO,  18  Wend.  48;  CommereM  Bank 
ef  Clewiand  v.  leia,  8  DUt.  860i  OUtzen*  8m. 
A  L.  Amo.  y.  Ttpeka,  mpra. 

After  the  fire  in  Boston,  In  NoTember,  187S, 
the  Leglslatute  of  Massacbosetts  passed  an 
Act  authorizing  the  of  Bostou  to  issae 
iMDds,  raising  a  fund  to  aid  In  rebuildinir  por- 
tions of  tbe  citv  destroyed.  But  it  ww  udd 
unconalflutional. 

Lotodl  T.  Botton.  Ill  Han.  454.  IS  A«i.  Rep. 
88;  Bood  T.  Lynn,  68  Mus;  106;  8t.  Mary'* 
Jiiduitrial  School  y.  Brown.  4fi  Md.  810;  Peo- 
ple V.  SaUm,  20  M(cb.  453.  4  Am.  Rep.  400; 
Sharpieu  v.  Philadelphia,  81  Pa.  147,  59  Am. 
Dec.  774;  State  t.  Otaakee  Tap.  14  Kan.  418, 
19  Am.  Rep.  S9;  Oommereial  Bank  of  Oeve- 
land  T.  lola  and  Whiting  t.  Sheboj/gan  A  F. 
R.  Co.  Ktpra;  Atten  v.  Jay,  00  Jtle.  124,  11 
Am.  Repk  185;  G)ate$  v.  CampMl,  87  Minn. 
488;  Guriin  v.  Whipple,  U  Wis.  850,  1  Am. 
Rep.  188;  Weat  River  B>idge  Co.  v.  Dir.  47  U. 
S.  6  How.  546,  12  L.  ed.  661:  Swan  y.  Wit- 
liama,  2  Mich.  487;  Clee  v.  fiaudera,  74  Mich. 
W2;  Floyd  V.  flrnn,  2  L.  H.  A.  242.  itO  S.  0. 


A  town  cannot  appropriate  the  Interest  of  the 
nuplos  rerenue  deposited  with  It  under  Man. 
Stat.  1887,  obap.  85,1 1,  to  tlio  atntement  or  deduc- 
tlOD  oiC  poll  taxes.  OooIeyv.6ranTlUo,10Oiisb.G5. 

Protect  ton  aoain^t  fire  or  diaeaae. 

A  town  mar  ose  money  to  repair  Are  engines 
kept  to  extfn^lsb  fires  In  tbe  town  whether  tbey 
b^onff  to  tt  or  were  pnrchssed  by  private  snb- 
■onption.  Allen  v.  l^iunton,  19  Pick.  48Bl 

Atown  bavlov  a  duly  estatillibed  lh«  depart- 
ment oannot.  under  Mass.  Geo.  Btat.,  ehap.  Sft,  ap- 
propriate money  to  pay  members  of  a  private 
organliatloD  who  bmve  not  bnen  appointed  enslne- 
men  under  tbe  statute.  GreeoouRti  r.  WahefleU, 
WHass.  ML 

A  tax  on  a  f0n%n  eorpomtloa  for  the  benefit  of 
exempt  firemen  to  not  unooostltotloiial.  Plre  IWpt. 
of  Hew  York  City  v.  Noble,  8  B.  J>.  Smltta.  440:  Fire 
Dept.  of  New  York  City  t.  Wrivht.  Jd.  «i%  Trustees 
of  Exempt  Firemen's  BtMWT.  Fund  t.  Boome.  tt 
N.  7.  m.  Contra,  Fbiladelphia  Asso.  fOr  B.  of  D. 
P.  T.  Wood,  39  Pa.  73. 

An  extra  tax  to  prevent  tbe  spread  of  small-pox 
is  lawful.  Solomon  v.  Tarver,  U  Oa.  406. 

FitmiaMna  aoldUrt. 

A  town  has  no  authority  to  rabe  money  for  pro- 
curing uniforms  for  au  BttUlery  company.  Claflln 
y.  HopklDtoD.  4  Gray,  OOB. 

Tbe  ralslDv  and  support  of  soldters  for  tbe  de- 
fense Of  the  voveromcnt  is  a  pubUu  duty  Cor  wUdi 
tbe Legislatureinayautbortze  taxation.  Grover  v. 
Pembroke.  11  .Alieii,  88;  Freeland  v.  HastinRS.  10 
Allen.  5<0:  Lowell  v.  Oliver,  8  Allen.  247:  Fowler  v. 
Dauvors.  Id.  80. 

Bounties  may  be  voted  under  statutory  authori- 
ty to  fill  the  quota  of  a  municipal  sub-dlvisioo  un- 
der a  oal  I  fur  truope  sod  in  antlc4iatlon  oS  a  draft. 

14  L.  a  A. 


Speer  v.  Rchool  Ptreetors.  8D  Pa.  ISO;  Comer  r.  Fol- 
som.  18  Hlsn.  SIV;  State  Blobland  Twpl  tO  Ohio 
M.  W8:  Taylor  r.  Thompson.  4S  111.  1:  KunUe  v. 
Franklin.  13  Hlnn.  127;  CunnlnRbam  v.  Mltebell,  K 
yn.  TP;  Harbour  t.  Oamden,  51  He.  OOK 

A  town  may  vote  money  under  lefhslatlra  an- 
tliorltr  to  anesa  tboee  who  may  be  drafted  to  ob- 
tain mbKtftotes  or  to  pay  bounties  to  those  who 
Berve  In  person.  Booth  v.  Woodbury.  SSConn.  ll*t 
Waldo  r.  PortUnd,  8S  Conn.  3SS;  Bartholomew  v. 
Harwlnton.  td.  408. 

A  tax  by  a  town  under  antliorlty  of  statute  to 
pay  the  commutation  money  for  sucb  peieons  ss 
might  be  drafted  from  that  town  ta  not  unoonsU- 
tudonal  aHhougb  it  faOa  on  some  who  are  not  sut^ 
Jeot  to  tbe  draft.  State  v.  Jaekson,81  N.  J.  L.  UB, 

But  in  Kentucky  it  was  beM  ^tan  actaotbor* 
Mng  money  to  be  raised  for  volunteers  In  aottci- 
patlon  of  a  draft  was  ooostltuttonal  only  an  to 
tboee  who  participated  in  tbe  beoeflls  or  rstiaed 
tbe  act  or  were  estopped  from  contenting  ft.  but 
was  not  eonstttntional  as  to  others  whom  a  draft 
would  not  affect.  Pnguson  r.  Landram,  1  BuA, 
1M8, 5  BiMb,  £30,  M  Am.  Deo.  380. 

A  vote  Iv  a  town  to  rales  tbeoommutatkn  bmni- 
ey  whloB  could  be  nafd  by  diatted  panona  inetead 
of  servinirts  not  lawful  unless  autkoctaed  by  stat- 
ute. BartMmrv.  Osmden,  UMe.n8. 

A  tax  to  pay  bounties  Is  not  lor  a  municipal  pur- 
pose and  theraf  ore  the  Legislature  cannot  oom pel 
a  town  to  pay  mob  bounties.  State  v.  Tsppan.» 
Wis.  0M.  9  Am.  Kep.  CtS. 

Towns  have  oo  authority  to  raise  mooey  to  clve 
addttkMial  WBg»  to  the  mUiUa  and  for  other  our- 
posee  ot  defense  In  tbne  of  war  and  danser  oi  hos- 
tile lnvasH>n.unkBS  such  power  is  given  by  statu  ta. 
Scelaon  V.  Iteptoa.  13  Hash  2»,  7  Am.  Deo.  I4&, 

Money  votuntadly  ooatrlbufiad  by  tedlriduals  to 
IMNMuatha  qnotael  iddleiafor  •  Iowa  la  nota 


Digitized  by 


Google 


1891. 


Daoobtt  t,  Coloav. 


477 


l^^pdUflim  T.  Clark,  108  U.  a  3M.  M  L. 

D*  Havan,  J.,  deUrend  the  t^dnloD  of 
the  court: 

TliiB  it  an  original  application  to  this  court 
for  •  writ  of  mandate  to  compel  the  defendant, 
«8  comptroller,  lo  draii;^bi8  warrant  on  the 
«tat«  treasurer,  in  payment  of  a  claim  con- 
tracted and  audited  by  the  petitioners,  as 
members  of  the  Califoroia  World's  Fair  Com- 
mission, in  pursuance  of  the  authority  given 
such  commission  by  an  Act  of  the  LwauUnre 
of  this  State,  approved  March  0,  18B1.  Stat. 
1891,  p.  24.  The  Act  provides  for  the  appoint- 
ment by  the  governor  of  a  commission  wbo 
"  afaall  have  the  exclusive  charge  and  control 
of  tbe  ezpendiiure  of  all  moneys  appropriated 
by  the  State  of  California  for  the  construction 
of  tmtldings  and  maintaining  an  exhibit  of 
tbe  producu  of  the  State  of  (^ifomla  at  the 
World's  Fair  Columbian  Exposition,  to  be 
held  in  the  cily  of  Chicago,  State  of  Illinois, 
in  eighteen  hundred  and  nlnetj-three."  By 
section  8  of  the  Act  the  sum  of  $80&,000  is 
approprialed  "  to  meet  the  expenses  of  erecting 
boitdiogs  and  maiotalnlne  an  eihlUt  of  the 
products  of  the  State  of  CaHf^nla  at  the 
World's  Columbian  Exposition  "  at  Cblcaso, 
and  tbe  comptroller  is  directed  to  draw  bis 
warrant  on  tbe  treasury  from  time  to  time  in 
favor  of  sucb  persons  as  tbe  majority  of  the 
comviissioners  provided  for  by  tbe  Act  shall 
direct.  Tbe  defendant  demurs  to  the  petition, 
iipoo  the  general  ground  that  tbe  facts  thereiu 
stated  do  not  entitle  petitioners  to  tbe  writ 


demanded,  and  in  support  of  tbfs  demurrer 
contends: 

1.  That  the  Act  of  the  Legislature  referred 
to  is  In  conflict  with  that  provision  of  section 
2d  of  article  4  of  the  Constitullon.  wblcb  de- 
clarea  that  "no  money  shall  ever  be  appro- 
priated or  drawn  from  tbe  state  toeasury  for 
the  use  or  benefit  of  any  corporation,  aasod- 
ation,  asylum,  faospftal,  or  any  other  Institution 
not  under  tbe  exclnslve  management  and  con- 
trol of  tbe  State  as  a  state  Institnllon,  nor  aball 
any  grant  or  donation  of  properly  ever  be 
made  thereto  by  the  Slate." 

In  oondderlog  the  questkm  thus  presealed 
the  court  will  take  jndidal  notice  of  tbe  fact 
that  the  World's  Fair  Columbian  Exposition, 
referred  to  In  the  statute  under  coosiaeratioo, 
is  to  be  held  under  and  by  virtue  of  tbe  pro- 
visions of  an  Act  of  Congress  approved  April 
8fi.  1690,  (87  U.  8.  Stat,  at  L.  and  (hat 
snch  exposition  will  not  be  conducted  under 
the  exclusive  management  and  control  of  this 
State  a  state  Institution,  but,  on  the  con- 
trary, that  the  same  will  be  under  the  general 
management  of  tbe  national  commission,  cre- 
ated by  that  Act;  and  that  tbe  chief  agency 
relied  upon  to  effect  the  design  of  Congress  is 
a  private  corporation  of  tbe  State  of  Ulinois. 
which  Is  authorized  by  the  Act  of  Congress  to 
cbarve  such  entrance  and  admission  fee  to  such 
exhibition  "as  shall  be  fixed  and  established 
by  said  corporation,  subject,  however,  to  such 
modification.  If  any.  as  may' be  imposed  by  a 
majority  of  said  coramlssfoners."  But,  wblle 
conceding  these  to  be  tbe  facts,  unless  tbe  Act 
under  consideratioo  makes  an  appropriation 


coDatdention  for  vote  of  tbe  town  to  reimburse 
tbem.  Eetcy  v.  Westminster,  97  Hass.  324;  Cole  v. 
Bedford.  Td.  ttiB;  Shcpard  v.  Turner,  18  Allen,  92: 
Perkins  V.  Hllfon,  U  Me.  31^ 

Tbe  payment  of  bounttes  to  persons  wbo  have 
already  enlisted  In  tbe  service  of  tbe  United  States 
without  any  contract  for  boontles  Is  not  the  use  of 
money  for  public  purposes  as  diere  Is  ooconsldera- 
ttOD  tberefor.  Fotrler  v.  Daoveni,  9  Allen,  60; 
Sbackf ord  v,  Newf orton,  46  N.  H.  415.  Contra,  Brod- 
liead  V.  Milwaukee,  19  Wts.  624. 88  Am.  Dec.  ril. 

The  repayment  by  a  town  of  money  paid  by  In- 
dividuals for  BulHtltutes  is  not  a  use  of  putrilo 
money  for  nublio  purposes  which  can  be  author- 
ised by  the  Jjarlslaiure.  Freeland  v.  Hastings,  10 
AUen.  STOe  Krily  v.  Ifaieball.  W  1M.  819:  Tyson  v. 
floho<d  Directors  of  Halifax  Twp.  fil  1;  Thomp- 
son r.  PIttston,  M  He.  5ta. 

But  taxes  may  tie  authorized  by  statute  to  repay 
advances  for  bounties  made  before  tbe  municipal 
subdlvlaloQ  hod  power  to  raise  money  for  tbem. 
Vsltr  r.  Dhler.  10  Phlla.  512;  Tyson  v.  bchool  Dl- 
reotois     HaUfaz  Twp.  tupra. 

Or  to  repay  money  subscribed  by  individuals  to 
tU  out  what  was  needed  for  bounties,  enough  not 
belns  offered  by  tbe  local  authorities.  HUbisb  v. 
Chtberman,  64  Pa.  IM. 

Hie  repayment  of  voluntary  sutwcriptions  for 
bounties  to  raise  thequota  was  held  not  authorized 
under  a  Minnesota  statute  without  ralslnv  the 
ooostttatlonal  question.  Cover  v.  Baytown,  U 
aOniuSM. 

Bo  under  a  Connecticut  statute,  as  to  the  reim- 
bursement of  persons  who,  though  no  drafted, 
had  sent  subsUtutes  who  were  credited  on  the 
iinota  of  their  town.  Usherv.COleheater.aBOoon. 

m. 

And  a  Kew  Hampshire  sututaauOioilihig  bouu. 
ties  to  enlisted  bm  was  held  not  applkable  to 
pastenUstmaata.  (kowellv.Hopldnt(Mi,tfN.&.9. 


Expenaa  relating  to  the  corporate  eJiMence. 

A  town  cannot  legally  raise  money  by  tax  to  pay 
expenses  of  a  petition  annexation  to  a  otty. 
HInot  V.  West  Box  burr.  11>  Mass.  1, 17  An.  Rep.  6& 

Nor  expenses  Inonrrad  tu  opposing  twfore  tbe 
Legislature  the  anoexatloo  of  that  town  to  an- 
other. OjoUdge  V.  Brooklloe,  114  Haas.  MS. 

Nor  expenses  In  opportng  a  division  thereof  be- 
fore tbe  legislative  eonuntttee.  Weatbrook  v. 
Deering,  68  lf&  SSL 

A  town  has  no  implied  power  to  use  its  money 
for  tbe  payment  of  debts  or  expenses  incurred  by 
IndlvMualB  prior  to  its  mcorpovatton  In  obtaining 
such  inoorporatloa.  ftoat  t.  Bdmont,  88  Haas. 
JUL 

Pnynient  of  monA  obHoaliotis. 

A  town  may  Indemnify  its  officers  against  liabili- 
ty Incurred  in  the  bona  fide  discharge  of  their 
duties  altboutrh  they  exceed  their  powers.  Ban- 
croft V,  LynnOeld.  18  Pick.  fiSft,  29  Am.  Dec.  619: 
HadseU  v.  Haneook,  8  Qwmr*  BUk  Taller  v.  Groton. 
11  Gray,  840;  Pike  v.  Hlddleton,  IX  N.  H.  278;  Sber- 
man  v.  Carr,  Sit.  I.  431;  Brlggs  v.  Whipple,  6  Vt.  96. 

Thus  to  Indemnify  a  surveyor  of  highways  tor 
digging  a  drain  claimed  to  be  in  the  highway. 
Bancroft  V.  Ii^nnlleld,  18  Ptofc.  5N,  SI  Am.  Deo-ttOL 

Or  to  Indemnify  srteotmeo  for  cartylng  out  tbe 
orders  of  the  town.  HadseU  v.  Hancock,  8  Gray, 
638. 

Or  to  indemnify  scbool  commlsslonen  for  de- 
feoding  an  alleged  Itttd  In  their  report.  Tullerv. 
Grottm.  U  Qiay,  SM. 

Or  to  refund  to  assesson  an  amount  paid  by 
tbem  to  prevent  actions  against  them  by  taxpay- 
ers to  recover  taxea  Irregularly  collected  so  far  as 
Itlsfortown  taxes  but  not  forstate  and  county 
taxes.  KdsonT.MUtot4.TPlck.U. 

But  a  town  oannot  iodematfy  selectmen  for  the 
expense  of  resisting  criminal  inrosecntlooa  for  their 
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CAuroaniA  Scphkub  Court. 


for  the  use  fand  bemftt  of  tbe  oatioQal  commis- 
sion, or  in  aid  of  tbe  privBle  corporation, 
(lirougb  tbe  {DatrunwDiality  of  vbich  that 
tiqpOBWWi  is  Id  great  part  to  be  conducted, 
aad  from  tbe  success  of  wbtch  that  oorpon- 
tion  expecte  to  derive  a  pecuniary  profit,  it  I» 
clear  tiiat  tbe  provisioD  of  the  CoastttutioD. 
above  quoted,  and  relied  upon  by  defendant, 
can  have  do  application,  it  is  claimed  by  the 
defendaot  that  tbe  statute  under  consideralioD 
does  in  effect  make  such  an  appropriaiioD,  but 
we  are  not  able  to  find  aoytbing  in  its  language 
vbicb  would  lustiry  tbe  roDteniion  of  defend- 
ant on  this  point.  Od  the  contrsTT,  it  appears 
from  tbe  Act  Itself  that  tbe  appropriation  is  to 
be  expcDded  by  Ibe  State  itself,  disbursed  by 
its  own  agents  or  officers,  and  is  to  be  used 
odIt  for  tbe  purpose  of  "  ereetiDg  buildiDgs  and 
collecting  and  maintaining  an  exfalUt  of  tbe 
products  of  the  Btate  of  CaHfomia."  Even  if 
It  could  be  said  wltb  any  degree  of  oerlainty 
that  tbe  private  corporation  referred  to  in  the 
Act  of  Congress  will  increase  its  receipts  be- 
cause of  tbe  fact  tbat  the  State  is  to  place  its 
products  oD  ezbibitioD,  or  tbat  it  may  derive 
a  benefit  from  the  rent  of  its  grounds  to  the 
Stale,  or  realize  other  profits,  still  this  would 
not  affect  tbe  question  we  are  considering,  or 
bring  the  appropriation  within  tbe  probibuion 
of  the  section  of  tbe  Constitution  above  quoted, 
as  it  is  apparent  tbat  tbe  main  object  of  ibe 
statute  Is  not  to  confer  such  incidental  benefit, 
but  rather  promote  what  is  assumed  to  be  a 
matter  of  public  concern,  and  for  the  public 
good.  Id  every  public  eipeoditure.  individ- 
uals derive  incideDtal  aid  and  benefit,  in  (he 


sense  that  tbey  a>e  paid  for  servloes  rendered 
or  articles  furnished  to  tbe  State  in  the  aros- 
ecutioD  of  tbe  public  improvement  or  busmeaa 
of  tbe  Stale,  aiid  tbe  ezpeDditureemiemplated 
by  tbis  Act  will  not  be  ezceptiooal  In  this  re- 
spect; but  there  is  nothing  upon  tbe  face  of 
the  statute  lo  indicate  that  tbe  private  corpora- 
tion referred  to.  or  aqy  individtial,  will  or  cao, 
if  the  appropriation  is  honestly  expended,  re- 
ceive one  dollar  as  a  gratuity,  or  li^  way  of 
assistance,  vt  except  in  rotmn  for  sometMng 
of  value  which  tho  t^cefa  charged  wiUi  Its. 
difibursemeot  shall  d4em  neceaiBi;  to  aecnre. 
in  order  to  effect  tbe  genMal  purpoae  and 
object     the  Act. 

8.  The  defendant  further  contends  tbat  tbfr 
statute  is  unconstitutional,  for  tbe  reason  that 
tbe  appropriation  UieiebT  made  ii  not  for  a 
public  use,  such  as  tbe  State  is  aulborized  to 
make;  tbat  tbe  maintenance  of  an  exhibition 
of  tbe  products  of  the  State  in  tbe  manner  con- 
templated does  not  fall  within  tbe  Intimate 
authority  of  tbe  stale  government. 

In  passing  upon  this  proposition  it  is  neces- 
aaiT  to  bear  in  mind  that  what  ts  for  the 
public  good  and  what  are  public  pnrpoaea 
"are  questions  which  tbe  Ijegislature  must 
decide  upon  Its  own  Judgment,  in  respect  to 
which  ft  is  vested  with  a  large  discretion 
which  cannot  be  controlled  by  tbe  courts,  ex- 
cept, perhaps,  where  Its  action  b  dearly 
evaaive.  .  .  .  Where  tbe  power  whicb  is  ex- 
ercised is  Iq^IaHve  Id  Its  cbaracler,  tbe  OQurta 
cao  enforce  oo\f  those  UtnltatioDS  which  (he 
CoDStltutioD  Impowa;  not  those  Implied  m- 
strlctioos,  whIcA,  resting  in  tbecny  otlj,  tbe 


refusal  to  erase  names  from  a  check  list  of  voters 
as  the  erasure  of  sucb  names  was  not  a  matter 
affecting  the  town.  Gove  v.  Bpplnv,  41  N.  B.  IBP. 

Nor  hM  It  may  aotborltr  to  vote  a  tax  for  relm- 
barsement  of  aeoUeotmrwIio  has  hnpmpeilr  taken 
a  note  for  tazn  and  after  aooounttny  for  ti  as 
money  been  unable  to  eoUeot  It.  nramdike  t. 
Oimden,  T  L.  R.  A.  488,  tt  Me.  SB. 

The  LegMature  m»y  authorize  a  munfclpalltjr  to 
raise  mooe;  to  par  an  additional  price  to  a  oon- 
tnotor  atttHmirh  Oie  chatter  did  not  srive  tbe  mu- 
nlotpaUty  power  to  do  ao.  Brewster  v.  Syraouse, 

n  N.  Y.  us. 

Ttie  fatBUment  of  a  moral  obligation  by  an  ap. 
proprtetion  for  exempt  firemen  istlie  ueeof  mooer 
for  a  public  purpose.  Trustees  of  Exempt  Fire- 
men's Benev.  Fund  v.  Roome,  93  N.  Y.  313. 

8ee  also  on  this  questton  ticad  note  S  of  Waterloo 
Vmden  Co.  v,  Shwaahan,  tbe  case  oezt  followluff 
the  uata  case  above. 

Aid  to  bvittHM  eorpomtion*  or  enUrvritm. 

A  town  cdnnotrive  money  toa  private  cemeteiT 
corporation.  Luques  v,  Dreadoo',  77  He.  188. 

A  town  maj-  subscribe  In  aid  of  a  turnpike  com- 
pany under  statutory  authority.  Com.  v.  HcTni- 
Itams.  11  Fa.  61. 

6o  may  a  city  Issue  bonds  in  aid  of  a  plank  road. 
Mitcbelt  V.  Burllnsion.  71 TT.  8. 4 Wall.  2TD,  18  L.  ed. 
an^  LaiTied  v.  BurUnmon,  n  IT.  8. 4  Wall,  ns,  16  L 
ed.  863. 

A  ton-bridge  acTOifl  a  river  1b  also  a  work  of  In- 
temai  improvement  which  may  be  thua  aide^. 
Dod^  County  v.  Cbandler,  SS  XJ.  8.936,  24  L.  ed, 

ses. 

So  Is  a  waffOD  bridge  across  a  river.  United 
Ptatee  V.  Dodge  Ooun^  Oomn.  210  tT.  8.  US,  St)  L. 
ed.lQB. 

A  etty  nilder  legislative  autbcni^  may  subscribe 
UUR.A. 


for  Bharee  of  a  corporation  In  which  the  State  Is  a. 
large  stockholder,  and  which  ia  engaged  In  a  great 
stal«  adventure  to  connect  navigable  watera  by  a 
line  itf  tnmspfwtatioD.  Ooddin  v.Crump,SLela^ 

im 

The  aid  of  private  manufacturing  Is  not  a  public 
purpose  for  which  a  oily  or  local  subdivision  of 
tbe  Statn  can  Issue  Its  bonds.  Parkenbutg  v. 
Brown.  IDS  U.  8. 487,  £7  L.  ed.  S88;  Cole  t.  lAOiaoge. 
118  U.  8. 1. 28  L.  ed.  888;  Ottaeos  8av.  *  L.  Aao.  v. 
Topeka,  87  U.  a  SO  WaU.  866.  Xi  L.  ed.  445;  Allen  v. 
Jay.  80  Me.  ISt,  II  Am.  Rep.  188;  Welsmer  v.  Doug- 
las, 84  N.  Y.  81.  81  Am.  Rep.  688;  Opinion  of  tbe 
Judged.  S8  He.  800;  Mather  v.  OtUwa,  t  West  Rep. 
49,  lU  Itl.  659;  Commercial  Nat^  Bank  of  Oeveland 
V.  lola.  2  Dill.  863. 

Neither  Is  the  expenditure  of  money  to  make  tbe 
water  In  a  river  available  for  manufacturing  pur- 
poses. Ottawa  V.  Carey,  108  TT.  9. 110,  rL.ed.8fl8; 
Coatcfl  V.  Oamplwll,  87  Minn.  408. 

Nor  the  construction  of  a  dam  in  order  to  leaw 
the  water  for  manufacturiog.  Atty-Geo.  V.  Kiu 
Clalre,37  Wls.400. 

Neither  la  aid  to  a  steam  grtot-mllL  Osborne  v. 
Adams  County,  106  V.  S.  181,  nL.ed.1S8;  Btate  r. 
Adams  County,  16  Neb.  6MI, 

But  under  statutes  authorislog  munldpa]  aid  for 
works  of  internal  Improvement,  indudlnjr  bridge*, 
latlroads  and  water-power,  and  declaring  griet- 
mUla  to  be  public  mills,  and  also  regulating  their 
rates  and  the  order  of  serving  customen,  tbe  con- 
struction of  a  steam  grtst-mtll  was  held  to  be  a 
work  of  Internal  Improvement.  BuiUngton  v. 
Beosley,  91  C  S.  312, 24  L.  od.  188. 

A  water  grist-min  erected  for  pntHit  aae.  rates 
of  toll  to  be  determined  by  the  county  oomnit- 
Bloncn  and  belo^r  subject  to  regulation  bylbeJLeg- 
idatun.lsaworitof'^tntrrnallinbrdvement^  ♦rWi- 
In  tbe  meanlngof  the  NebraAaSlatutn,  for  whk-h. 
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peo^  bAfe  bMD  aatisfled  to  leave' to  tbe 
judkaent,  ptttlodiiB,  and  senke  of  jonioeof 
tbelr  repnMotatiTM.*'  Oo6ley.  Coast.  Lim. 
p.  154.  It  u  oadoabtedly  true  tiiat  paUio 
mosey  esD  be  ri^tfully  expended  ooly  for 
public  purpoeea,  but  ,ti  was  welt  mid  by  that 
emiueDt  jurist.  Judge  Ooeky,  io  deCverlne 
tbe  opioioQ  tlie  court  in  Peopte  v.  Satm,  90 
Ukb.  462,  4  Am.  Bcf».  400:  '*lietonity  akme 
is  not  ibe  lest  by  which  thelfanits  of  state' 
auihority  is  this  diniciioa  ore  to  be  defined, 
but  a  wise  siatesmansbipmust  look  beyood 
tbe  expenditures  whlcb  are  absolutely  needful 
to  tbe  coDtioued  exislence  of  OTganized  gov- 
eroment,  ood  embrace  others  wUcb  may  lend 
to  make  that  goveromeDt  subserve  tbe  general 
vell-beiae  of  socielf ,  and  advance  tbe  present 
tad  iwomeetif  e  hupineas  and  pro^ierity  of 
ttie  people. "  In  view  of  these  principles  of 
coaaiiiutioBal  law,  which  are  so  well  settled 
as  to  be  placed  beyond  dtscusstoo  or  diqnite, 
il  Is  manifest,  we  tbiok,  tbat  tbe  court  ts  not 
autborized  to  declare  ibe  act  under  considep- 
atioD  void  upoo  the  theory  tbatitcaa  in  oomsn- 
ner  be  considered  aa  tending  to  promote  tbe  pub- 
lic welfare,  which  It  is  one  great  object  of 
goTemmeot  to  secure.  Tbe  question  whether 
tbe  public  interests  of  tbe  State  would  be  at  all 
advanced  by  an  exbibitton  of  its  products 
such  as  is  contemplated  by  tbe  Act  was  an 
appropriate  one  for  discussion  in  tbe  balls  of 
tbe  Legislature  before  its  enactmeut,  aad  for 
tbe  coDsideratioa  of  tbe  governor  before  ap- 
pfoviog  It,  but  it  b  not  one  for  this  court 
to  decMe,  upon  tbe  individual  views  of  its 
members  concerning  Ibe  wisdom  or  expediency 


of  such  tegWatloo.  Vhm  h  ao.ditfetence, 
exoqit  in  aegree,  between  the  apprmiriatfMi 
ooatdned  la  this  Aet  Mid  those  whieh  for  years 
have  been  made,  wllihont  any  quMtioa  as  to 
their  validity,  for  the  supfwrt  of  tbe  state  agri- 
cnlturst  fair  and  the  various  district  agricultu- 
nU  societies  throughout  the  State.  The  fact 
that  tbls  exhibit  of  tbe  products  of  the  Slate  is 
tb  b«  made  without  the  limits  of  Uie  State 
does  not  cfaangeits  essential  ^araoter,  or  make 
it  any  leas  an  occaaloo  or  purpose  Id  wbicfa,  io 
an  enlarged  sense.  It  may  oe  aald  that  the 
people  of  the  Htate  have  an  interest.  In  fact 
It  would  be  hard  to  distinguish  this  appropria- 
tion in  principle  from  those  made  from  time 
to  time  for  tbe  maintenance  of  horticnitural, 
vitloultural  and  other  similar  commisskms. 
None  of  these,  strictly  speaktag.  are  required 
for  the  proper  admintotratloto  of  tbe  govern- 
meat  of  tbe  State,  and  posslblv,  in  the  opintoa 
of  mao^,  call  for  an  unjustitfable  and  useless 
expenditure  of  money.  But  the  power  of  the 
Legislature  to  create  such  commissions  has 
never  been  doubted.  We  know  from  the  ex- 
press deobiration  of  Uie  Act  of  Oongreasaothor- 
iziog  tbe  ColumUao  Exposition  tbat  tbe  pur- 
pose of  tbe  exposition  is  to  commemorate  tbe 
four-bundredtb  anniversary  of  the  discovery 
of  America,  an  exbibitton  of  the  resources 
of  the  United  Slates  of  America,  their  devel- 
ofoaent,  and  of  tbe  pnwress  of  civiHzatioB  in 
the  new  worid;"  and  tbat  such  exbibitton  is 
to  be  of  a  "national  aad  International  charac- 
ter, so  lhat  not  only  the  people  of  tbe  Union 
and  of  this  oontinent,  but  those  of  all  nations  aa 
well,  can  pariiclpate."  Webave  no  doubt  tbat 


bonds  may  be  voted  to  aid  In  tta  ooostmotlon, 
Traver  v.  Herrtok  Oounty.  14  Neb.  8S7,tt  Am.  Bflp. 
Ill;  State  V.  CUjCountr,  20 Neb.  4tte;  Blalrv.Oum- 
ing  CountT,  111  0.  S.  883,  S8  L.  ed.  4ST. 

A  beet  sugar  manufactory  ruD  by  water,  wtilofa 
does  not  manufacture  for  toll  and  M  not  within 
taffsUttlve  eonmi  by  vMae  of  aay  knr  of  the 
State,  to  not  an  "intenud  iraprovewsnc^  for  whJeb 
bonds  nay  be  Issued  by  a  city.  Oetebell  v.  Benton, 
lNeb.L.J.HiL 

.^Itd  to  railroads. 

Tbe  dootrfne  that  tbe  construction  of  a  raBroad 
ii  a  pnbUo  punum  to  aid  whlofa  taxes  mar  be  iwbDd 
or  bonds  Issoed  Is  dented  In  very  exhaustlTe  and 
vigorous  opinlnns  by  Jitdaet  Cooley,  Ghrfstiancy 
and  Cbmi>l)ett  of  the  BupremeOourt  of  Michigan, 
Onvea.J'.,  Ataseottng.  People  v.  Salem.  SDlfieb. 
45t,4Am.  Rep.40a 

In  Xewa  ttie  doctrine  was  fliw  afSrmed  in  Du. 
buqueCouoty  V.  Dobuque  ft  P.  R.C©.  4  Greene.  1 , 
whiota  ease  was  overruled  by  Stokes  v.  Scott  Couu- 
tf,  ID  Iowa,  in;  State  v.  Wapello  County.  18  towa. 
SS8:  McClure  t.  Owen,  28  Iowa,  £43;  and  In  whlob 
last  case  a  strong  opinloa  was  written  by  Judge 
Dillon  iHanson  v.  Temou.  XI  Iowa.  S8,  1  Am.  Rep. 
ZUi,  but  waa  again  approved  and  re-established  In 
Stewart  V.  Polk  Oounty  Supra.  80  Iowa,  1, 1  Am. 
Bep.  288,  and  affirmed  also  by  Impllcatlou  In  Mor- 
rill V.  Welsber,  SO  Iowa,  6L 

In  WtocoDulD  while  aubscrlptlone  to  stock  of  a 
nOroad  eompany  were  upbeld,  ttwas  deotded  tbat 
tbe  donation  of  public  money  In  aid  uf  a  railroad 
k  unoonslltutlonal  because  not  for  a  public  pur- 
pose. Wblttng  T.  Sheboygan  ft  F.  Du  It.  B.  Oo.  25 
Wis.  M7,  S  Am.  Rep.  80. 

Br  the  orerwbalaolog  weight  of  anijiority  It  Is 
settled,  however,  that  the  Legldature  union  re- 
Btricted  by  provWoos  of  tbe  Sute  OonsUtutlon 
14  L.  H.  A. 


ma;  autfaMlie  towns,  counties  or  dUes  eftber  Io 
eubsorlbe  for  stock  of  railroad  corporations  cr 
make  donations  to  them  on  the  ground  tliat  tbe  oon- 
struotion  ot  such  roads  II  for  a  public  purpose. 
State  V.  Wtaltesldce,  8  L.  R.  A.  TTT,  80  8.  C.  BT9;  State 
V.  Ne«ly,  3  L.  R.  A.  ffiS,  80&  0. 687:  State  Charles- 
ton, 10  lUch.  L.  «1:  Otoe  Oounty  v.  Baldwin.  Ill  U. 
S.  1,  SS  I..ed.  881;  Moultrie  v.  Falrflead,  106  U.  S.8T0. 
28L.ed.1H6;  Olcottv.  Fond  du  Lac  Oounty  Suprs. 
88  U.  B.  IS  Wall.  878,  XI  L.  ed.  882;  Ttrompeon  v.  Lee 
Oountt,  70  U.  8. 8  Wall.  827.  Ut  L.  ed.  1T7;  Getpecke 
V.  Dubnque.  88  F.  8. 1  Wall.  ITS,  17  L.  ed.  GIO;  Hyer 
V.  Muscatine,  88  D.  8. 1  WalL  884. 17  L.  ed.  G64:  Clark 
V.  JanesTflle.  lO  Wis.  18B;  Bushnell  t.  Belolt.  10  Wts. 
196;  Phillips  T.  Albany,  28  Wts.  8IU;  Rogan  v.  Wa- 
tertown,  80  Wis.  SOU;  Lawson  v.  Milwaukee  ft  N. 
W.  B.  On.  Id.  NT:  Olbbons  v.  Mobile  ft  G.  N.  R.  Co. 
88  Ahk  <10:SielnT.  Hobfle,H  Ala.  OBI:  Augusta  Bank 
V.  Augusta.  4t  Me.  507;  Dyar  r.  f^mlnffton.  TO  He. 
SIBt  Hopple  V.  Brown  Twip.  18  Ohio  St.  811;  State  v- 
Hancook  Oounty  Oomrs.  12  Ohio  Bt  600;  Osss  v.' 
DihA.  S<»ki8t  «a7:Clnelniiatf,W.ft  Z.1LO0.V. 
Clinton  Oounty  Oomrs.  i  Ohio  St.  77;  State  v.  Clin- 
ton County  Oomra.  6  Ohio  St.  280:  Statb  V.  Van. 
Home,  7  Otilo  St.  W;  State  v.  Union  Twp,  6  Ohio 
St.  804;  81.  Louis  v.  Alexander,  S3  Ho.  488;  St.  Joseph 
ft  D.  CL  B.  Co,  V.  Buchanan  Coun^  Ct.  88  Mo.  US; 
Com.  V.  PerMns,  48  Pa.  400;  Sharplees  v.  Philadel- 
phia, 21  Pa.  147,  M  Am,  Dec.  7G9:  PoUoe  Jury  v.  Ho- 
Donogh,  8  lA.  Ann.  341;  Aurora  v.  West.  9  lud.  74. 
28  Ind.  «8, 85  Am.  Dec.  418;  Uobtnson  v.  Bidwetl.  22 
Cal.  K9i  Leavenworth  County  Corors.  v.  Miller.  T 
Kan.  47V,  U  Am.  Rep.  42S;  State  v.  Nemeha  Oounty 
Oomrs.  7Ksn,  542;  Morris  v.  Morris  County  Comn. 
Id.  S7B:  Society  for  Savings  v.  New  London,  2S  Conn. 
174;  Bridgeport  V.  Bouaatonio  B.  Co.  IS  Conn.  476; 
Talbot  V.  Drat,  f  B.  Moo.  686:  Slack  v.  MaysvlUe  ft 
L.  B.  Co.  U  B.  Mon.  1;  Maddoz  v.  Graham,  S  Met. 
(Ky.)  68;  Butler  v.  Dunham,  27  III.  474;  Johnson  v. 
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it  WM  ffttrlT  •  matter  witbin  tbe  power  of  the 
LeglalatoTC  to  dBtenniiM  vbetlwr  this  State 
ebould  jolo  with  lie  deter  etatei,  and  with  the 

SOTemineDt  of  tbe  United  Slates.  Id  celebrating 
ID  tbe  way  aoffgesled  the  historical  event  re- 
ferred to.  It  has  been  held  in  many  cases  that 
a  muDldpal  corporatioD  baa  no  authority,  un- 
der tbe  senml  powers  usually  given  to  such 
corporations,  to  appropriate  money  for  tbe  cel- 
ebratfoD  of  UieanDtvenaty  of  Important  events 
in  the  history  of  our  country,  such  as  the 
Fo-irtb  of  July  (£Mp»  Biiffalo.  3  Denio, 
110;  Hood  V.  Z|mn,  1  Allen,  108)  and  tbe  sur- 
render of  ComwalUs  {Tash  v.  Adam»,  10  Ctuih. 
252).  See  also  T/u  Liberty  BeU,  38  Fed.  Bep. 
844.  These  declsloDS,  however,  all  rest  upon 
the  principle  that  municipal  corporations  have 
no  powera  except  mcb  as  are  spedflcally 
granted  by  tbe  Act  of  incorporation,  or  ate 
necessary  for  tbe  purpose  of  carryiDg  ioto  ef- 
fect the  powers  expreesly  granted.  But  it  has 
never  been  doubted  that  the  State  oould  con- 
fer upon  a  city  or  town  tbe  authority  to  cele- 
brate such  important  evenia  in  the  history  of 
the  couotrv  as  appeal  to  the  patriotism  or 
bifl^ier  aentunenia  of  tbe  people,  and  to  tax 
tbeir  citizens  to  pay  the  expcnsetbereof .  Thua 
it  was  held  Ibat  the  city  of  Philadelphia  had 
the  power  under  its  charter  to  provide  for  the 
entertaiomeDt  of  distinguished  visitors  upon 
the  oocastoB  of  tbe  celebration  of  the  Centen- 
nial Anniversary  of  American  Indepeadmce. 
Taiham,  v.  i^MtoMphia,  11  Fbila.  278.  So 
also  in  Massachnaetts,  1^  general  atatntas,  the 
power  baa  been  conferred  upon  towns  to  cele- 


brate the  oaotannlal  annlvMMwr  of  tbdr  in- 
ootporatloD,  <flW  t.  Xattlttmptom,  140  MaiL 
381. 1  New  Eng.  Rep.  4fiT)  and  also  to  appn>> 
priiUe  mooejr  for  tbe  celebration  of  holiday 
and  for  other  public  purpoaes  {Hubbari  v. 
Taunton.  140  Mass.  407,  1  New  Bog.  Bep. 
581).  These  cases  are  autfaori^  for  the  prop- 
oittion  that  tbe  State  itself,  unteea  restrained 
by  ita  Constltnlioo,  has  tbe  power  to  make  ap- 
l>K>priationa  for  aach  porpoaes,  becauae,  nnlesi 
It  possessM  tbe  power,  it  could  not  confer  it 
upon  its  mwicipal  corporations.  In  fact  such 
expeuditarea  are  justlfled  under  the  genenl 
power  which  tbe  State  has  to  provide  for  the 
public  welfare,  the  Umitaof  which  are  perbapi 
not  capable  at  exact  definitioo,  and  are  tbe 
same  in  priodple  as  those  for  tbe  boHdfog  of 
moQuments  to  commonorate  gnat  bfstorictl 
events,  or  for  tbe  erection  In  puUfc  i^aces  of 
the  statuee  of  those  who  by  common  consest 
are  ciaased  amou^  the  patiiols  or  benefacion 
of  tbe  nation.  Undoubtedly  this  power  may 
be  tbe  subject  of  great  abuse,  but  this  is  no 
argument  against  its  existence.  The  only  pro- 
tection ag^nst  reckless  and  improrideot  ap- 
propriationa  for  public  purpoaes  mast  be  founcl 
In  the  character  ot  those  intrusted  with  tbe 
power  of  legislation,  and  in  tbe  integrity  aDd 
firmness  of  the  chief  executive  of  tbe  State. 

Tbe  demurrer  of  defendant  is  overruled,  Rod 
a  peremptory  writ  cf  mandamut  ordertd  in 
aeeivrdanM  wm  the  prayer  ^  petiUoiur$. 

We  concur:  BtmttTt  C».  J.;  Oarwtt«. 

rUwa,  J.;  Patwmn.  /. 


stark  County.  24  Ul.  75;  Perkioa  v.  I«wis,Id.»»: 
PreUynan  v.  Taxewell  Countir.  18  lU.  40ft;  Bobert- 
goa  V.  Boolfford,  21  III.  4U:  Aylor  v.  Hewbeme,S6 
y.  C.  Ill;  Oaldwell  v.  Justices  of  Burke  Counfer.  Sf 
N.  C.  323;  HiU  v.  Forajrthe  County  Conu*.  67  H.  C. 
3D7;  Son  Antonia  r.  Jonea,  St!  Tex,  19;  Cotton  t. 
Leon  County  Oomrs,  8  Fla.  UO:  Powcn  v.  Inferior 
Court  of  Dougherty  County,  18  Oa.  eS;  Hallenlwek 
y.  Habo.  S  Neb.  877:  Davidson  t.  Bamsey  County 
Comrs.  18  Wan.  482;  Sennlngtoa  r.  Park,  GO  VL 
178;  rint  Nat  Dank  of  St.  Johnsbury  v.  Concord, 
Id.  2S7:  Stockton  ft  V.  B.  Co,  v.  Stockton,  41  Cat. 
147;  Clarke  v.  Boobester, »  Barb.  44B;  Bank  of  Home 
v.Bome.l8N.  Y.88;Btarin  v.  Genoa,  K.  Y.  480: 
People  V.  Mttobeil,  85  N.  r.  fitO;  ItUbai  v.  HaahvlUe, 
fi  Uumpb.  262;  Kln^  v.  WUsoo,  1 DUI.  66Bc  Aoplev. 
HSTemeyer,  4  Ilionip.  kC«l&. 

Railroad  maohlne  shops  are  part  of  tbe  railroad 
so  that  tajntion  to  aM  tlwlr  coostniotion  Is  to  h» 
recrariled  as  for  a  pubUo  purpose  where  sooh  aid 
can  be  constitutionally  given  to  railroads.  Jarrott 
T.Moberly.ftDttl.  XW. 

SoaredqiotsandBUetnM^  BookOnaklwp. 
T. Strong. 88 U.&Sn,  ML. •d.SUb         .  - 
UL.&A. 


Betcoribi  for  arlmtneSt. 

'Rie  right  of  atownor  el^tooflera  rewatdfw 
tbe  arrest  and  oonvlotlon  of  a  orimtnal  ttaflmei 
In  Codding  v.  Mansfield,  7  Qray,  272;  Crawsba*  v. 
Boxbury,  Id.  874;  Janrrta  t.  BxBter,  48  K.  H.  tt 
Tork  T.  Forsebt,  88  Fa.  8n. 

But  Is  detded  in  BCurphy  v.  Jat^ksmTtlle.  IB  fla. 
3ia,48ABL  BeihBa;  Leer.nemingstmrgTratMa, 
7  Dana,  88. 

In  Maine,  It  Is  beld  that  towns  cannot  be  (axed  to 
pay  a  reward  for  the  oonvlotton  ot  a  murderer  as 
the  prosecutloo  of  that  crime  is  not  a  town  natter. 
Oala  V.  South  Berwick,  SI  Ka.  174. 

And  In  Indiana  it  Is  bM  that  eooMyeoauaMcat- 
ers  cannot  offer  sucb  vewacds.  Oiaat  Obob^ 
Comia.  V.  Bradford.  72  Ind.  4e& 

On  tto  ktodred  sidijeot  ot  public  uas  to  Jnstifr 
eminent  domain,  see  noUa  to  Pittsburg;  W.  k  K.  B. 
Co.  V.  Ben  wood  Iron  Works  (W.  Ta.)8  L.  R.  A.  Wc 
Baire  a  Co.  v.  UoDtpeliw  *  W.  B.  Co.  (VU ih.M. 
A. TBS;  Turow  t.  NyedCassJ  post,  — > 

  a  A.  & 
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NEW  YORK  COURT  OP  APPEALS. 


WATERLOO  WOOLEN  MANUFACTUR- 
ING CO..  AfffX., 

V. 

James  SHANAHAN  e$al.,  Appta. 
(.  K.Y.  ) 

L  TbepiirpoMOftli*I«gteteiaretoK|H 
propriato  pnbUe  monex  'or  tbe  beoefit  of 
an  fDdMdiial  oaoDot  be  determined  by  tbe  oonrta 
OB  the  tflrttnoDT'  of  witnenes  when  It  has  ex- 
prewed  Its  purpose  la  Voa  bill  Itself  to  be  the  en- 
lacirement  or  Improvement  of  a  public  oanal. 

Am^troprlattonlbrthepsgrnentof 
a.  dabt  or  tba  repair  of  flBti  l^Snvy,  such 
as  tbe  restoration  to  the  orlgtoal  channd  (tf  a 
river,  for  the  beneOt  of  certain  rlrarlan  ownere. 
of  waters  diverted  authority  of  the  State  for 
a  canal,  thus  dqprivlnff  them  of  Its  use.  la  not  for 
a  local  or  special  purpose  such  ae  requires  a  two- 
thirds  vote  under  C^nst.,  art.  1, 10,  but  Is  for  a 

'  public  purixMe. 

5.  The  ezerelM  of  therl^bt  to  aae  the 
anrplus  wmters  of  a  cuuial.  continued  after 
the  f^tate  enlarges  the  caoal,  cannot  ripen  Into  a 
right  to  tbe  Increased  surplus  thereby  caused,  no 
matter  how  lonff  the  use  coutlnuee. 

4.  If  aoyrfffht  could  be  acquired  In  the 
increased  sarplns  of  water  caused  by  the 
State's  enlargement  of  a  canal.  It  oould  not  pre- 
vent the  State  from  otherwise  Improvlnn  navi- 
gation whereby  the  surplus  would  be  reduced  to 

t  the  oriRfnal  amount.  The  remedy,  if  any,  would 
b«  a  claim  for  damagfli. 

B.  If o  one  but  the  ownera  eaa  ratee  an 
objectlOB  that  tbefr  private  property  is  taken 
by  the  State  without  compenmtion. 

6.  Anapl^roprlationofpablienioney  to 
enlarge  a  prlrate  mlU<race  for  the  ex- 
tension of  river  and  canal  navigation  to  a  publla 
street  h  not  tor  a  private  or  looBl  purpose. 

(October  8, 18B1.) 

APPEAL  by  defendants  from  a  judgaieot  of 
the  Qeoeral  Term  of  the  Supreme  Court, 
Pifth  DepartmeDt,  afflrmiDg  a  Judgmeot  of  an 
Equity  Tetmior  Seoeca  Couoty  eDjoining  de- 
fendants from  making  certain  improvemeaU  la 
the  navlgfttifHi  of  Seneca  River  and  a  mill-race 
sdfoining.  fimwwd 
The  foots  are  fully  stated  in  tbe  ofrfnion. 
Mr.  Charles  F.  Tabor,  AUy-Qm.,  for 
iQ>pellsnt  Staanaban: 

The  propriety  or  tbeneoesdty  o/t  taking  pri- 
¥Bte  property  for  pabUc  use  is  not  a  jndiclal 
qneation,  but  one  of  political  8ov««igQty,  to 
be  determined  by  the  Legislatare,  either  bv 
itself  or  by  ddt^ating  tbe  poiro  to  public 
agents  in  sneh  mumer  and  form  as  it  may  pie- 
scribe. 

F»fle  amilK  81  N.  T.  065;  BeekiMn  t. 
Saratoga  A8.ILO0.Z  Paige,  78.  8  L.  od.  08, 
22  Am.  Dec.  679;  Variek  v.  Smith,  0  Paige, 
\t»,  8  L.  ed.  S68,  38  Am.  Dec.  417;  Bloodgood 
T.  Mekawk  <£  B,  R.  Go.  16  Weod.  9,  81  Am. 
Dec.  818;  Seytcard  v.  Mw  York,  7  N.  Y.  8S4; 
He  Tfwimnd.  89  N.  T.  174;  Renmelaer  A  8.  B. 


Ob.  t.  XknU,4»  K.  T.  14S;  Brook^Park 
Omrt.  T.  Arm&lTtmg,  45  N.  T.  24C  «  Am. 
Rep.  70;  Re  Fowler.  58  N.  Y.  (ffl;  ftopfe  t. 
Budd,  5  L.  R.  A.  669,  U7  N.  Y.  85;  Amy  v. 
Watertoton,  180  U.  8.  819,  83  L.  ed.  968;  Foo- 
pU  v.  Dunion,  7  L.  R.  A.  716,  119  N.  Y.678. 

Chapter  585  of  tbe  Laws  of  1888.  so  far  as  it 
pfovides  for  tbe  iro|Ht)Tement  of  tbe  cbsnoel 
of  the  Senecs  River,  and  dredging  andexca- 
TBtlng  Bear  race,  "so  as  to  admit  tbe  passage 
of  canal  boats  therein  from  said  canal,"  does 
not  cooBtitute,  vitbin  tbe  meaning  of  sedlon 
9  of  article  1  a<  the  Constitution,  a  private 
pirpose. 

Head  V.  Amotkeag  Mfg.  Oo.  118  U.  S.  19,  28 
L.  €d.  898;  Re  MmUtown,  83  N.  Y.  196;  Peo- 
ple V.  McCann,  16  N.  Y.  58,  69  Am.  Dec  «4«. 

Neither  is  It  a  local  act,  within  Uie  meaning 
of  this  provision  of  tbe  Constitution. 

Beopie  V.  CAautavgua  County  Supr«.  43  N.  Y. 
10;  Be^  v.  Dudiry,  0  Laos.  115;  Witliame  v. 
People.  24  N.  Y.405;  People  v.  8qvire,  lOCent. 
Rep.  487. 107  N.  Y.  598;  ftopfc  v.  Neielnt/rgh  <e 
a.  PL  Road  Oo.  M  N.  Y.  7;  O&nner  v. 
York.  5  N.  Y.  897;  flwpfe  T.  AUen,  48  N.  Y. 
878. 

So  far  ae  Bear  race  is  concerned,  the  ccmn 
found  that  tbe  defendants.  Sweet,  Hoogin  & 
Cook,  were  tbe  owners  thereof.  Therefore 
tbey  could  and  did  waive  any  cooatiiutiooal 
ohjectiMi  that  tbe  Act  of  18w  made  no  pro- 
vtaion  tar  compeosatfon  as  to  tbqjn,  and  tbe 
plaintiff  bere  cannot  raise  that  queation. 

Pierreponty.  LoveUta,  73  N.  Y.  2Vl\Sinelair 
T.  Jaekton,  8  Cow.  548:  Baker  v.  Braman.  6 
Hill,  47,  46  Am.  Dec.  887;  Be  Nea  York,  99 
N.  Y.  660;  People  v.  Law.  84  Barb.  618;  Brook- 
lyn r.  Oopebtnd,  0  Gent  Bep.  S90.  lOft  Y. 
600. 

As  against  tbla  plaintiff,  it  cannot  be  said 
that  either  Sweet,  Mongio  &  Cook,  or  tbesa- 
periatendent  of  public  works  had  done  any- 
thing or  proposed  to  do  anything  with  the 
waters  of  Seneca  River  whicli  could  be  held 
to  be  an  unreasonable  use  thereof,  or  which 
was  In  violation  of  any  rigbt  of  tbe  plaintiff 
in  any  view  of  tbe  case. 

eotM  V.  BMftm  Duck  Co.  18  Oray.  448; 
OUnUm  V.  Mywe,  46  N.  Y.  511,  7  Am,  Rsfk 
878;  Bullard  v.  Saratoga  Victory  Mfg.  Go.  l'^ 
N.  Y,  686;  Head'v.  Amoek^g  i%  Go.  118  U. 
S.  19,  88  L.  ed.  898;  northern  Trantp.  Go.  v. 
Ohieago.  99  U.  8.  641,  25  1^.  ed.  888;  Atwater  v. 
Cananda^ua,  ]24  N.  T.  609;  People  v.  Tib- 
betU,  19  N.  Y.  628;  People  v.  Canal  Appraieors, 
38N  Y.486;  /Voptov.Jftw  York  A  8.  L  Ferry 
Co.  68  N.  Y.  77. 

Mr.  Charlea  A.  Hawley  for  appellants 
Sweet,  Mongin  &  Cook. 

Mr.  Frederiek  Ik  Manning,  for  respond- 
ent: 

Silsby  Mfg.  Co.  v.  State,  6  Cent.  Rep.  809, 
104  N.  Y.  568,  settles  tbe  right  of  the  ^afattifl 
as  against  the  State  In  the  wateis  of  the  canal, 
which  the  defendant  Shanahan  was  proceod* 
log  to  divert  for  bniefitof  tbe  Bweet,  Mon- 
gio &  Cook  mill. 


Non.— Voranofeonpnblle  purposes  for  which  I  For  a  note  00  what  a  court  may  consider  In  de* 
palOlo  monermv  be  appropriated,  sea  the  fsre*  terahdns  tbe  eonSUtntionaHty  at  a  statttta,  sea 
eadlatcase.  lasawssn  v.  Ocrt>aa»iin(«,'4BSi 
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The  coostitnlloDal  teqaliement  that  two 
tbtTda  of  the  Legislature  shall  assent  to  an  a|>- 
propijatioo  of  putdtc  moneys  for  local  or  pri- 
vate purpoaes  appUea  to  appiopriatloos  eiUier 
locftl  or  private. 

Ad  apprupriation  la  for  a  local  pnrpoae  when 
the  money  it  to  be  expended  in  a  particular 
locality,  and  the  people  of  that  locality  are  to 
be  directly  and  mauly  benefited  theKby,  al- 
though the  puUic  may  be  incidentally  or  re- 
motely benefiled. 

iVopfo  T.  Allen,  42  N.  Y.  878;  Prmtict  T. 
Wftton,  47  Hun,  131;  People  v.  Marlborough 
HighDay  Comrt.  54  N.  Y.  276. 

The  effect  of  the  work  attempted  to  be  per- 
formed by  auiboriiy  of  Superintendent  Shan- 
abatt  will  do  to  divert  water  that  has  been  used 
ODcballeoged  and  under  claim  or  right  for  over 
fifty  years  and  to  which  plaintiff  has  title  by 
deed  as  well  aa  by  prescriplion. 

Corning  v.  Tro^  Iron  arul  NaU  Factorj),  89 
Barb.  811;  Boltman  v.  Boiling  Spring  teaching 
Co.  14  N.J.  Eg.  885;  Magary.  Ckadwiek.W  Ad. 
A  £1.  671;  Rxckard  v.  Wmianu,  SO  U,  8.  7 
Wheat.  SO,  5  L.  ed.  698;  Bowman  v.  Wathea, 
24  U.  B.  1  How.  180, 11  L.  ed.  07;  White  v. 
Chttptn,  n  Allen.  616;  Milter  v.  Oarlock.  8 
Barb.  153;  Hammond  v.  Zehner,  21  N.  Y.  118; 
Haiaht  v.  Price,  21  N.  Y.  241. 

Private  property  cannot  be  taken  for  private 
use. 

Oo^ran  v.  Van  Burkts,  SO  Wnid.  865,  82 
Am.  "Dvc.  570;  Emkmi  t.  CmMr,  8  N.  Y. 
611,  58  Am.  Dec.  825;  F&wer*  v.  B^gau, «  N. 

Y.  868. 

Not  even  when  compeoaati<»  is  made. 

Varick  v.  timith.  6  Paige,  187,  8  L.  ed.  650. 
10  Am.  Dec.  571;  Tathr  v.  Portar,  4  HfU,  140, 
40  Am.  Dec.  274. 

Nor  pertly  for  private  and  partly  for  public 
purposes. 

Be  AUnny  Street.  11  Wend.  140.25  Am. 
Deo.  618. 

A  public  officer  who  Is  acting  in  excess  of 
his  authority  to  the  injury  of  a  mtlaen  mi^  be 
restrained  by  injunction. 

Pwpiev.  Canal  Board.  S6  N.  Y.  800;  Triiuiu 
Ana.  T.  Snn  Print,  dt  Pub.  Atao.  7  Huo,  175; 
High.  Injunctions,  §800. 

The  question  as  to  whether  tbe  improvement 
U  public  or  private  will  be  determined  by  tbe 
court,  even  when  land  is  sought  to  be  taken  on 
compensation  for  alleged  public  purposes.  If 
it  be  not  in  £m;1  so,  even  though  ezpreaslr  au- 
thorized by  a  atatote.  tbe  taking  is  illegal  and 
uDconstitutionsL 

Re  A'iagara  FaUt  db  W.  B.  O0.  U  Cent.  H^. 
872,  108  N.  Y.  876;  RenmUm  8.  B.  Oq.  v. 
Davie.  48  N.  Y.  187;  J^srv.  Ikaeher,AA  Vt. 
648,  6  Am.  Rep.  SOa 

It  ia  for  the  court,  and  not  (or  tbe  Ledsla- 
tnre,  to  determine  wbetha-  the  nw  for  vwch 
private  property  is  taken  in  a  given  case  is  or 
ti  not  public  use. 

AUm  V.  Jay.  60  He.  124  11  Am.  Bepi  186. 

The  BO-called  improvement  is  not  a  taking 
for  public  use,  but  in  fact  for  a  private  pur- 
poae  for  tbe  advantage  of  Sweet,  Hoag^n  & 
Cook  only. 

Be  Deannilte  CemOery  Auo.  66  N.  Y.  669, 
23  Am.  Rep.  86;  Be  Jiiagara  Fall*  d  W.  B. 
Co.  11  Cent.  Bep.  232, 108  N.  Y.  876. 

Tbe  sovereign  haa  BOpownlotake  pnpei^ 
14  U  it.  A. 


from  one  eftzeDaod  traDaferft  to  anoUier.evcn 
for  a  full  compensation,  wben  the  pobUc  fur 
terest  will  not  be  promoted  thereby. 

TayUtr  v.  iVrtor,  4  Hil),  147,  40  Am.  Dec. 
274;  Hay  v.  Cohoee  Co.  8  Barb.  47;  Wiikimam 
V.  Leland,  27  U.  S.  8  Pet.  658,  7  L.  ed.  558; 
Variek  v.  Smith,  5  Paige.  169,  8  L.  ed.e«8, 
28  Am.  Dec  417;  Beekman  r.  Saratoga  A  B. 
B.  Co.  8  Paige,  46,  8  ed.  45,  22  Am.  Dee, 
679. 

A  public  convenience  is  ootsuch  s  neeeari^ 
as  authorizes  the  right  of  emia<»it  domain. 

MempMt  Freight  Co.  v.  Mtmphit,  4  Ooklw. 
424;  WeH  Biter  Bridge  Co.  T.  XKc,  47  U.  8.  • 
How.  547,  12  L.  ed.  561;  Claet  x.  White,  8 
Swan.  649;  ffarditiffT.  Ooodlett,  8  Yeig.41,24 
Am.  Dec.  646;  Silmer  v.  Line  Point,  18  Cal. 
229. 

The  last  diversion  of  water  was  in  tbe  canal 
enlarfcement  of  1867.  That  dlvernon  was  per- 
manent and  irrevocable,  and  thirty-three  years 
of  adverse  holding  has  nm  against  the  taking, 
and  the  Statute  of  Limitations  bas  long  stnc»> 
buried  all  complaint  If  uy  were  ever  loade. 

Taylor  y.  Manhattiin  A  Cb.  58  Hon,  805. 

O'BrtoD,  J.,  delivered  the  opinion  of  the 

court: 

Tbe  defendant  James  Sbanaban,  as  superin- 
tendent of  public  works  in  behalf  of  the  State, 
entered  into  a  contract  with  tbe  defendants 
Fuller  A  Albany  for  tbe  performance  of  cer- 
tain work  in  dredging  and  otherwise  improv- 
ing the  channel  of  Seneca  Biver  and  old  Bear 
race  at  Waterloo.  The  contractors  bad  entered 
upon  the  work  when  this  action  was  oom- 
menced,  and  both  they  and  tbe  superinteodeot 
of  public  works  were  enjoined  from  piooead- 
ing  therewith;  and  by  the  final  judgment  in 
tbe  action  this  Injunction  acaiost  them  and  all 
persona  acting  under  them  Is  made  perpetual 
Tbis  appeal  involves  an  examination  of  tbe 
reasons  and  grounds  upon  which  tbe  operatiau 
of  tbe  Slate,  acting  tbroiwb  one  of  its  officers, 
and  in  pursuance  of  legislative  direction,  have 
been  arrested  at  the  suit  of  tbe  plaintiff.  The 
judgment  in  tbis  case  decides  that  the  improve- 
ment is  not  authorized  by  law,  and  tbat  Oe 
c<Hisummation  of  the  work  contemplated  will 
injurionaly  affect  certain  property  rights  of  tbe 
plaintiff.  It  ts  necessary,  at  the  outset,  to  get 
as  clear  an  idea  as  possible  in  re^rd  to  Ute 
nature,  origin  and  extent  of  these  rubts  in  or- 
der to  get  a  mors  onupieheDaiva  vlnr  of  the 
que^ons  involved  in  the  controversy.  Tbe 
plaintiff  is  a  dcHnestlc  manufacturing  eorpova- 
tloo  engaged  in  the  manufacture  of  woc^eo 
goods  on  an  extensive  scale  at  Waterloo,  de- 
riving tbe  power  for  tbe  ooeratioo  of  Its  ma- 
chinery from  the  water*  of  Seneca  Bivsr.  It 
was  incorper^ed  is  tbe  year  IWO.  Int  the 
water  rigbta  and  privileges  which  it  owns,  and 
which  it  is  claimed  are  to  be  affected  tiy  tbe 
acts  of  the  defendants,  existed  long  prior  to 
tbat  date.  In  the  year  1808  tbe  State  convrred 
by  letters-patent  640  acres  of  laod  to  John  Mc- 
Kiostry  00  the  north  shore  (tf  tbe  Seneca  Blver, 
where  la  now  tbe  si te  of  tbe  present  village  of 
Waterioo.  In  Decnnber,  180T.  be  cooveyad 
this  land  to  one  EUshs  Williams,  who  erected 
one  or  more  mills  on  tbe  site  now  oooupled  1^ 
the  ptaintilTfi  factories*  ad^intng  or  near  tha 
river.   The  motive  power  for  tbeae  mitla  was 
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furaiflhed  \jy  a  race  or  canal  constructed  by 
Williams  from  the  liver,  od  the  nortb  side, 
and  near  Ibe  upper  end,  of  what  is  now  Big 
IsbiDd.  wbicb  divides  the  flow  of  tbe  water  of  tbe 
river,  tbe  mala  current  beins;  soutb  of  the  is- 
land and  on  tbe  opposite  side  from  the  race. 
Tbe  mills  so  erected^  'Williams  were  in  op- 
erntioQ  in  the  year  1818,  when  tbe  Legislature, 
tv  special  Act.  incorporated  tbe  Seneca  Lock 
NaviipttioD  Comptoy.  Laws  1818,  chap.  144. 
Tbis  ccmpany,  under  ,  tbe  power  oonfeited 
upon  it  by  law,  took  tbe  cand  or  race  con- 
structed by  Williams  as  a  part  at  its  canal, 
reserving  to  him,  however,  the  right  to  draw 
water  from  the  canal  for  the  tise  of  the  mills, 
not  necewsry  for  navigation  purpoeas.  The 
oavigatloo  company,  in  tbe  prosecution  of  its 
business,  used  the  nver  as  a  bighway,  except 
around  the  rapid  places,  where  it  constructed 
a  canal  and  locks  for  tbe  paswge  of  its  boats, 
and  tbe  mill-race  dug  by  Williams  was  utilized 
for  this  purpose.  While  ibe  company  carried 
on  its  operatioDB  the  situation  was  this:  It  bad 
the  right  to  the  use  of  the  race,  which  was 
made  forty  feet  wide  and  between  three  and 
four  feet  deep,  tnpplied  with  water  from  the 
river,  for  tiie  passage  of  its  boats,  and  Williams 
and  his  grantees  were  entitled  Co  all  the  snr- 
plns  water  from  the  canal  or  race  for  tbe  use 
of  their  mills.  Tbe  respective  rights  of  tbe 
corporation  and  tlie  grantees  of  Williams  to 
tbe  use  of  tbe  water  flowing  through  tbe  race, 
thua  converted  into  a  oanal  for  puUic  qm, 
BIB  regulated  and  defined  by  tbe  statute  under 
which  authority  was  given  to  acquire  tbe  race, 
end  by  a  recent  decision  of  this  court.  SiUdy 
•"4.  Oo,  T.  State,  104  N.  T.  6«8,  6  Cent.  Rep. 
800. 

tVith  tbe  rights  of  the  parties  thus  vested 
nnd  defined.  t£e  ha^MatOK,  in  tbe  year 
■nllMrlced  (be  oonamtctlon  of  tbe  Cayuga  and 
Seneca  Canal  by  tbe  State,  and  for  that  pur- 
pose antboriaed  the  purchase  of  all  tbe  rights 
and  privileges  of  tbe  navigation  company. 
Laws  I82B,  chap.  371,  The  State,  under  this 
siatDte  and  the  proocedings  thereunder,  ac- 
qntoed  such  rights  to  tbe  use  of  the  water  as 
tbe  corpora tioo  to  wbicb  it  succeeded  then  bad, 
and  DO  more,  and  Williams  and  bis  grantees 
slill  retained  tbe  right  to  tbe  use  of  tbe  surplus 
waters  then  flowing  -through  tbe  canal  from 
Ibe  river,  and  no  more.  SiU6g  tljg.  Co.  v. 
Adfe,  fvpfa.  Subeeciuently  tbe  State  found 
It  necessary  to  enlarge  the  capacity  of  tbe  can- 
al, which  occupied  die  old  mlU-raoe,  by  mak- 
ing it  deeper  and  vlder.  Tbe  last  improves 
meot  lo  tills  respect  was  aulborized  and  ex» 
cvtcd  undo-  chapter  479,  Laws  1807.  Tbis 
enlargement  reaulted  In  a  canal  seventy  feet 
wMe  and  a  mivimnra  d^tb^  seven  feet,  with 
a  maximum  depth  of  nlne^fect.  in  place  of  tbe 
<nigiDal  race,  and  consequently  a  greatty  in- 
creawd  quantity  d  water  was  diverted  from 
tbe  cbamiel  of  tbe  river  into  tbe  canal.  Tbe 
plaintiff  having  succeeded,  tbioairb  mesne 
conveysnces,  to  all  tbe  rigbts  of  WIHIaaM,  has 
enjoyed  tbe  benefit  of  the  Increased  body  of 
Water  tbas  sopplied  by  tbe  fitste,  in  tbe  addi- 
tional power  wbicb  it  furnished  for  the  open- 
Uw  of  macJibwri.  and  the  iKHnntage  thus 
jtalneil  it  aow  caims'  as  a  pn^rty  ri^t, 
irliiidi  It  seeki  to  mbId  and  nmtect  la  iMs  ae- 
tkn.  It  burnt  been  fonudDj  the  court  be- 
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low,  nor  is  It  alleged  in  the  compbdot.  that 
any  right  which  the  plaintiff's  grantoia  bad  or 
en^ed  during  the  occupation  of  tbe  race  as  a 
canal  by  tbe  navigation  company,  Is  threat- 
ened or  will  be  Injurionsly  affected  by  auy  act 
of  tbe  defendants.  Botitlsall^edand  found 
that  since  1857  tbe  plaintiff  bss  used  and  en- 
joyed tbe  water-power  for  Its  factories  as  en- 
larged and  increased  by  the  improvement  of 
tbe  caoat,  made  by  the  State  in  that  and  pre- 
vious vears,  with  Uie  acquiescence  of  tbe  an- 
tborities  of  tbe  State  having  cbarge  of  tbe  care 
and  management  of  the  canids,  and  tbal  such 
use  and  enjoyment  has  ripened  by  the  lapse  of 
time  into  a  property  right,  which  Is  threat- 
ened and  will  be  serfousn  impaired  if  the  con- 
trad  made  b?  the  defencuints  with  the  State  ia 
carried  out. 

Thus  fsr  our  attention  has  been  directed  to 
the  origin,  nature  and  extent  of  tbe  property 
rights  on  tbe  nortb  side  of  tbe  river,  as  devel- 
oped since  tbe  grant  from  tbe  State  in  the  be- 
^ning  of  tbe  present  oentury.  In  order  to 
appreciate  and  understand  tbe  modves  wbicb 
probably  inspired  or  stimulated  tbe  legislation 
which  muBtbehereaflercensidered.  and  which 
is  tbe  real  point  of  conteation  between  tbe 
parties,  it  la  necessanr  to  notice  other,  and 
what,  perhaps,  ml^t  be  called  rival,  interests 
and  rights  which,  during  tbe  same  period, 
were  developed  on  the  south  or  opposite  side 
of  the  river,  and  which  must  have  been  mate- 
rially affected  by  tbe  operatiooa  of  the  Stale, 
aud  of  the  corporation  tbe  ri^tB  of  which 
the  State  acquired  on  the  other  shore  of  tbe 
stream.  About  the  year  1798  one  Samuel 
Bear  settled  on  land  on  tbe  south  iboxe,  now 
the  site  of  Soutb  Waterloo,  or  that  part  of  tbe 
village  which  Is  sooth  of  tbe  river.  The  Soieca 
Kirer  flows  from  tbe  outlet  of  Seneca  Lake,  at 
tbe  village  of  Geneva,  easterly  Ihioogfa  ttie 
villages  of  Waterloo  and  Seneca  Fells,  and. 
finally,  empties  into  tbeOswego  River.  Itdfr 
vides  Uie  village  of  Waterloo,  one  vard  being 
south  of  tbe  rivBr  and  tbe  other  nortb.  In  the 
year  1804  tbe  State  conveyed  100  seres  of  land 
to  Bear,  lying  along  and  soutb  of  tbe  river, 
with  the  water-power  and  privileges  connected 
therewith.  He  also  dug  a  race  and  erected  a 
mill  on  hii  land.  Tbe  use  1^  Bear  of  Ibe 
waters  of  tbe  riveff  for  mannracturing  pur- 
poses on  tbe  south  sMe,  through  this  vscr, 
probably  antedated  a  similar  use  by  WiHiama 
on  the  other  fdde,  though  this  fact  fs  not  found, 
and.  In  our  view,  Is  not  very  material.  It  is 
tbe  chamuA  known  in  the  case  as  "Beu-Raoe," 
and  entered  the  Tfver  near  die  eMteriy  end  of 
Big  Island,  and  a  conflidenUe  dislnnoe  easterly 
or  below  ttie  point  where  Williama  tapped  the 
river  with  bis  race  on  the  oppmile  side.  Tbe 
defendants  Sweet,  Mongin  and  Oooh  are  tbe 
ownersof  this  race,  water'power and  mill,  hav- 
ing derived  tMe  Uiereto  vmngb  mesne  con- 
veyances firom  Bear.  Tbe  channel  of  the  river 
was  original^  along  and  near  tbe  soutb  shore, 
BO  that  when  Bear  built  hie  mill' tbe  factlltlea 
for  obtaining  a  propor  supply  «f  water  were, 
spparsDtty,  as  good  on  bis  sMeof  the  river  aa 
on  tbeotber.  But  subsequently,  as  we  have 
sera,  the  navigation  company  and,  later,  the 
State  itaetf,  diverted  tbe  water,  at  a  point 
abtm/liMo  Ibeoamlon  tkb  nwtli  tbtrn,  anrt 
tbe  plalntUTa  mills,  orfng  tbe  soxtf  ibiat 
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have  bad  a  better  supply  tban  tbe  mills  od  tbe 
other  side.  In  fact  ibe  pJaiatiff  has  succeeded 
In  this  case,  in  the  courts  below,  oo  the  ground 
that  tbe  power  ot  the  Legislature  to  appropri- 
ate monej  has  been  usea  for  the  purpose  of 
securing  to  certain  mills  on  the  south  side  of 
the  river  a  greater  supply  of  water,  which 
must  necessarily  diminish  tbe  surplus  from 
tbe  canal,  and  thus  take  property  from  tbe 
plaintiff  for  the  use  of  persons  on  the  opposite 
8ide  of  tbe  river.  This  view  of  the  situation, 
and  this  conflict  of  private  lotereats,  will  ena- 
ble ua  to  consider  the  leglelatioa  which  the 
plaintiff  baa  thus  far  suecessfuUy  assailed. 

By  chapter  118  of  tbe  Laws  of  1887  tbe  su- 
perintendent ot  pablto  works  was  authorized 
to  expend  |1S,000,  or  so  much  thereof  as  might 
be  necessary  in  necessary  improveraeota  on 
loclts  Nos.  1  and  2  on  tbe  Cayuga  and  Seneca 
('anal,  and  to  remove  obstructions  and  delHit 
between  Seneca  Lake  outlet  and  the  upper 
dnm.  at  Waterloo.  The  money  thus  appro- 
priated, for  some  reason  not  now  important  to 
asceriain,  was  not  expended,  but  remained  in 
tbe  atate  treasury,  and  at  the  next  session  of 
tbe  Legislature  chapter  825  of  the  Laws  of 
1888  disposed  of  it,  and  authorized  its  expend- 
itnre,  in  language  somewhat  different  from 
(bat  used  in  (ne  statute  passed  tbe  year  before, 
as  follows:  "An  Act  to  provide  for  the  dredg- 
ing and  excavating  the  channel  of  Seneca 
Biver  end  the  old  Bear  race,  io  the  village  of 
Waterloo,  Io  facilitate  the  passage  of  canal 
boats.  Approved  by'  tbe  governor  Hay  18, 
1888.  Passed,  three  firths  being  present.  Tbe 
people  of  tbe  State  of  New  York,  represented 
In  senate  and  assembly,  do  enact  as  follows: 
Section  1.  Thesuperintendentof  publioworka 
is  hereby  antborixed,  in  bla  discretioo,  to  ex- 
pend tbe  firieeo  thousand  dollars  or  so  much 
thereof  as  may  be  necessary,  which  was  appro- 
priated by  chapter  one  hundred  and  thirteen 
of  tbe  laws  of  eighteen  hundred  and  eighty- 
seven,  and  directed  therein  to  be  af^ied  to 
improvements  on  the  Cayuga  andSeneoa  Canal, 
towarda  dredging  and  excavating  tbe  ohaniiel 
of  Seneca  River  from  its  intersection  with  aud 
canal  In  tbe  village  of  Waterloo  to  the  old 
Bear  race,  and  thence  towards  dredging  and 
excavating  said  race  to  Washington  Stnel,  in 
said  village,  so  as  to  admit  tbe  paaaage  of  oanal 
boats  tberan  from  said  canal.  Sw.  2.  This 
Act  shall  lake  effect  Immediately."  Puiaoant 
to  tbe  authority  thus  given^  the  defendant 
Sbanafaan,  as  superiotendeBt  of  public  works, 
advertised,  as  required  by  law,  for  proposals 
to  perform  the  work  contemplated  by  the 
Le^lature  in  tbe  passage  of  the  Act.  This 
resulted  in  a  coniract  vnth  the  Stale  for  the 
wrformance  of  the  work  by  the  defendants 
Fuller  and  Albaugb.  in  confomity  with  a  map 
and  plana  prepared  by  tbe  aUts  engineer. 
After  entering  upon  tlie  performance  of  the 
contract,  they  were  enjoined  by  order  granted 
in  this  action  and  Sweet,  Hongin  &  Cook, 
the  parties  who  own  Bear  race,  were  also 
made  parties  upon  tbe  ground  that  they  were 
to  be  the  ml  beDsflcianes  of  tbe  Improvement, 
altboui^  there  Is  do  allegation  that  tbey  had 
done  or  threatened  any  act  in  furtherance  of 
tbe  work.  On  the  trial  of  tbe  action,  at  a 
^»ecial  term,  th»  court  fotud  tbe  fdliowlog 
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fv;U  in  addition  to  those  already  stated:  That 
tbe  Seneca  River  is  navigable,  and  a  public 
highway,  and  that  its  c^iaDDel  is  south  of  Big 
Island,  ^at  Bear  race  was  privatoproperty, 
and  that  neither  it  nor  the  chbunel  of^ tbe  river 
to  its  interaecdon  with  the  canal,  where  the 
dredging  was  to  be  done,  and  tbe  improve- 
meot  made,  was  any  part  of  the  caoal  svsteiB: 
that  tbe  race  was  about  twenty  feet  wioe  tad 
three  and  one-half  feet  deep,  and  that  by  tbe 
improvement  It  was  to  be  made  wider  and 
deeper;  that  tbe  plaintiff  is  entitled  to  all  tbe 
suri^us  water  that  runs  through  tbe  catul: 
that  chapter  825  of  the  Laws  of  1883  did  not 
receive  the  aasentof  two  thirds  of  the  memben 
of  either  House  ot  the  Legislature,  and  is  vc^d; 
that  it  appropriated  public  money  for  a  local 
or  private  purpose,  and  that  its  effect  was  to 
take  the  plaintiff's  property  for  private  use, 
and  was  therefore  in  conflict  with  tbe  Coosti- 
tution  and,  Iwtngtbus  Invalid,  it  fumiabed  no 
authority  or  protectioo  to  the  superlnteodeDt 
or  tbe  coDlractora  in  deepening  tbe  chaand  of 
tbe  river  and  tbe  race,  and  in  ibis  way  divert- 
ing the  waters  of  the  river  from  the  canal 
Jiugment  iraa  directed  perpetually  restraining 
them  from  the  further  prosecution  of  the 
work,  and  it  has  been  affirmed  by  tbe  general 
term. 

The  case,  thoefore,  involves,  among  other 
questions,  the  validity  of  an  Act  of  tbe  Leg^ 
latore,  always  Important.  This  court  bassaid 
upon  a  recent  oocaaion  that  "<Hily  when  re- 
quired by  tbe  most  cogent  reasons,  nor,  indeed, 
unless  compelled  by  nnaoswerabie  grounds, 
will  an  Act  of  the  Legislature  be  declared 
void."  Aopfo  V.  Bum,  1 17  N.  Y.  18,  5  L.  R 
A.  659.  Before  proceeding  to  examine  tbe 
grounds  upra  which  a  statute  has  beeo  held 
void  in  this  case,  it  cnay  be  well  to  observe 
that  lliere  can  be  no  dispute  aa  to  the  power  of 
tbe  Legislature  to  take  private  property  for 
other  than  a  pniblic  use  without  tbe  conseot  oi 
tbe  owner.  That,  of  oouise,  cannot  be  dooe, 
either  with  or  without  compeoaatfan.  Nor 
can  it  be  denied  that,  generany.  wbetbv  tbe 
use  to  which  private  property  may  be  devoted 
by  legialative  power  is  In  fact  public  or  private 
ia  a  judiciid  ^estion,  and  tbe  courts  ate  not 
concluded'  by  any  declaration  of  the  law-mak- 
ing power  as  to  tne  nature  of  the  use.  Be  Afs- 
gara  FaiU  AW.R.Ok  108  If .  Y.  875, 11  Ceot 
"Bsip.  372;  Be  DeantvOU  Oometeiv  Am.  68  N. 
Y.  669.  28  Am.  Rep.  86.  So,  too,  it  hw  been 
held  that  a  legislative  Act,  ostensibly  for  the 
protection  of  tne  public  health,  but  wfaicta  de- 
prives tbe  citizen  of  liberty  or  property,  niay 
be  subjected  to  iudlelal  scrutiny  for  tie  par- 
pose  of  ascerlalnlng  whether  its  prorinoaa 
reaUy  relate  to,  and  we,  in  fact*  Coaraint 
and  ap^tq^ate  to  proinato,  tlw  niliUe  beallh. 
Tbe  determination  of  tbe  L^cidatiire  oo  tUi 
point  Is  not  final  or  ooncluaive.  B»  Jacob*,  M 
N.  Y.  98,  50  Am.  Rep.  686.  It  may  ain  be 
regarded  as  settled  that  when  the  LegUaton 
apprepriates  public  money  for  aome  iinpcovfr 
meat  tiie  courts  may  inqutre  vrbether  tbe  ion 
provement  la  for  a  purpose  whliA  ia  poUk;  or 
one  merely  private  or  tocal.  ud  vbelber  Ibt 
bill,  if  the  potpoae  was  private  or  looal,  » 
ceived  tbe  asaeot  of  two  Uiiida  of  tbe  nsabers 
of  each  House  of  tba  L^H^*^  as  leqoinil 
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by  tbe  CoDstitutfoo.  Peopte  v.  Allen  43  N.  T. 
378;  People  t.  CiMni»iM<im«ra  of  HigMDam,  54 
N.  T.       18  Am.  Rea  fiSi. 

But  tbe  scnitiDv  wmcli  tbe  coarts  have  ex- 
erclfled  In  regard  to  Icgtslatloo  of  this  char- 
acter has  been  confinea  to  matters  appearing 
on  the  fane  (tf  tbe  bill  Itsflf ,  and  to  tbiagB  that 
are  the  subject  of  judicial  notice.  lu  tbte  caae 
tbe  Act  has  t>eeD  held  void  as  aa  appropriation 
of  public  moDer  for  a  local  or  private  purpose, 
not  recetrlng  the  assent  of  two  thirds  of  tbe 
members  of  each  House.  The  private  or  local 
character  of  the  expeadlture  does  not  appear 
on  tbe  face  of  tbe  bill,  bnt  'the  trial  court, 
against  the  defendants'  objectfon  and  excep- 
tion, instituted  an  inquiry  in  regard  to  the  pur- 
pose of  the  appropriation,  upon  the  testimony 
of  wtoessea;  and  bavtog  found  as  matter  of 
fact,  fnnn  ibis  testlmoDy,  tbat  tie  impiOTe- 
menta  could  not  l)eneflt  ttie  cbdoI.  but  would 
benefit  tbe  property  of  individuals,  the  mhicIu- 
sion  was  reached,  in  this  wi^.  that  the  pur- 
pose of  tbe  appropriation  waa  not  pubUe,  bat 
private  or  local.  Reading  the  title  and  the 
proritions  contained  In  tbe  body  of  tbe  Act,  it 
prortdea  for  an  expendttnre  of  fl5.000  foif  ttie 
puipoae  of  dredflrhiK  aDd*ezcBnttBK  the  chan- 
nel of  a  navigable  river  and  a  private  race  In- 
tersecting the  canal,  so  as  to  facilitate  tbe  pas- 
sage of  conal  boaia  therein  from  tbe  canal. 
The  purpose  thus  expressed  is  not  privflte  or 
local,  bnt  puUic,  inasmuch  as  the  general  im- 
provement of  ilie|nibllehl{^wBys  of  the  State, 
whether  caoala  or  rivera  that  are  uaiigable.  is 
for  tbe  benefit  of  the  State  at  large,  thougli 
some  locidity  or  some  IndlvidufH  may  be  beae- 
fhed  more  than  otbers.  The  espeoditore  may , 
in  fact,  be  improvident,  and  the  work,  may 
prove  to  be  useless  to  the  public;  but  the  I^eg- 
ulature,  as  tbe  depositary  of  tbe  sovereign 
powers  of  tbe  people,  must  necesmrilv  be  the 
judge  ofthe  propriety  and  utility  of  making 
It  If  it  were  otherwise,  every  appropriation 
of  money  by  the  Legislature  could  be  assailed 
in  the  courts  at'  tbe  suit  of  private  individuals, 
on  the  ground  'that  tbey  are  useless,  and  In- 
tended UiT  a  purpose  other  than  is  plsinly  ex- 
pressed in  order  to  «vade  some  provision  of  the 
oi^nlc  law.  The  judicial  deparCmeiiC  csDOOt 
instftnte-  an  inquiry  concerafng  tbe  motives 
and  purposes  of  the  Legislature,  in  order  to 
Bllribulc  to  it  a  deeign  contrary  to  tbat  clearly 
expressed  or  fairly  implied  io  tbe  bill,  without 
diaturbdng  or  im|>EiiriQg,  in  some  measure,  tbe 
powers  and  fuactiona  assigned  by  tbe  Consti- 
tttCion  to  each  depoitineat  of  tbe  government. 
Tbe  oonrtB  cannot  determine,  upon  tbe  testi- 
mony of  witnesses,  tbat  tbe  purpose  of  the 
Legtalature  was.  to  appropriate  public  money 
for  tbe  benefit  of  an  individual,  when  It  baa 
expressed  its  purpose  in  the  bill  llseU  to  be  the 
enlargement  or  improvement  of  tbe  cooal. 
They  must  assume  tbat  tbe  Leglalatare  acted 
in  good  faith,  and  meant  just  what  it  said, 
though  It  may  be  possible  to  show,  outside  of 
the  lauguage  and  terms  of  tbe  bill,  tbat  io  fact 
all  or  the  larger  part  of  tbe  benefits  following 
the  expenditure  may  or  will  be  reaped  by  a 
few  iDdividuahi.  Tbe  quesUoo  always  Is,  with 
reaped  to  auch  bills,  How  is  the  purpose  of  tbe 
Legislature  to  be  ascertained?  Must  tbat  be 
de&mlned  Cram  tbe  bill  iladf,  and  from  such 
couddeEatioot  aa  tbe  court  can  ju^alty  bd- 
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tlce.  or  Ik  It  competent  to  take  proof  and  de- 
termine It  as  a  matter  of  fad.  aa  was  done  In 
thli  case?  Beason  and  sntbortty,  as  well  as 
the  fitoesa  of  tbiogs.  deaund  tbat  when  an  Act 
of  the  Legldature  approprfating  money  is  as- 
sailed, upon  tbe  ground  tbat  the  purpose  of 
such  approprlatfon  la  local  or  private,  and  not 
public,  the  question  shall  be  determined  by 
tbe  language  and  genval  boo^w  of  the  Act. 
This  principle  was  stated  wHb  great  force  and 
clearness  by  Jvdae  Denlo  in  PetplB  v.  Draper, 
15  N.  T.  546:  a  particular  Act  of  Ic^Ma- 
tiou  doea  not  conflict  with  any  of  tbe  limita- 
tions or  teatralnts  which  ba*«  b(en  referred 
to.  It  is  not  in  tbe  power  of  ite  courts  to  arrest 
Its  execution,-  however  imwbe  provlelonB 
may  be,  or  whatever  tbe  modvea  ma^'bave 
been  which  led  to  ila  enactment;  Tliere  is 
mom  fbr  much  bad  legtslatioo  and  misgovem- 
ment  wlHiin  tbe  pale  of  tbe  Oonhtliation;  bnt, 
whenever  this  hap  pros.  Uie  remedy  which  tbe 
Constltntion  [wovides.  by  the  bpportanity  for 
frequent  renewals  of  the  legislmve  bodies.  Is 
far  more  efficacious  than  any  whieb  can  be 
offered  by  the  judii^axy.  Toe  conrta  cannot 
tmpiite  to  the  Lcs^slatun  ny  othor-  than  pub- 
lic motfvcB  fm  toetr  actsi  If  a  given  act  of 
legislation  Is  not  forbidden  by  expteaa  words, 
or  by  neceasary  implication,  the  judges  cannot 
listen  to  a  suggestion  tbat  the  .proKssed  mo- 
tives for  passing  It  ate  not  tbe  real  ones. '  If 
tbe  Act  can  be  npbeld  upon  anrt  views  of  neees- 
st^  or  public  expedlMKQ'.  wUcb  tbe  Lag^ala- 
tura  may  have  cbtertained,  tbe  law'  cannot  be 
challenged  In  the  oourta."  Tbe  poWerof  tbe 
conns  to  overthrow  legislative  Acts,  by  inde- 
pendent linquiries  as  to  facta,  outside  of  tbe 
^vviaions  of  tbe  statute  itself,  baa  been  con- 
sidered and  denied  In  more  reeeat  cases.  Pto- 
pie  V.  Aibertton.  55  N.  Y.  SO.  54;  St  New  York 
Etev.  B.  Oo.  70  N.  Y.  827;  -Hwpto  v.Duraton. 
119  N.  669.  7  R  A.  716;  Amp  v.  Wkter 
town,  130  V.     Hia,        ed.  SSL 

But,  even  upon  the' tbeoiY  adapted  by  tbe 
courts  below,  and  upon  tbe  facte  developed  at 
tbe  trial,  and  feuod  in  tbe  recond,  it.  Is  by  no 
meaas  clear  tbat  the  Act  is  Inv^d,  under  sec- 
tion 9  of  brtlele  1  of  the  Conatitution.  which 
nqulrea  a  twoi-tbiiida  vote  for  tbe  appropria- 
tion of  money  for  a  local  or  pitvale  purpoae. 
The  State  bad  diverted  the  waters  of  the  river 
into  tlie  canal,  and  lo  tbat  extent  deprived  the 
riparian  owners  below,  on  the  south  side,  of 
ita  use.  Aasuming  >tbat  tbe  purpose  of  the 
Act  was,  as  oteimed,  to  .restore  a  portion  of 
tbft  water  thus  diverted  to  its  originu  channel. 
Mid  t6  the  use  of  the  owaera  who  bad  been  de- 
prived of  it  by  tfaeaci  and-avtbority  of  tbe 
State,  wbo  can  aay  that  an  expenrtiture  for 
that  purpoae  Is  private  or  local,  wiihlD  tbe 
meaning  of  tbe  Constitution?  If  the  SWe  In 
carrying  out  a  policy  of  juatice,  tbrougb  its 
Legulsture,  appropriates  money  to  pay  a  debt 
or  to  repair  an  injury  inflicted  upop  an  Indl- ' 
vidua!  or  a  locality,  obligatory  upon  it  in  honor 
and  justi^.  tbat  is  but  a  part  of  ita  legitiniate 
fuDctloos  and  duties  aa  a  sovereigu,  and  tbe 
purpose  is  public.  Morris  v.  Peo^  8  Deoio, 
890.  So  ttkau  whether  tbe  atalule  is  tested  by 
reference  to  its  language  alone,  or  1^  a  eon- 
aid«atio«  of  the  facts  estaUisbed.  it  was  legally 
enacted. 

Horeovw,  .tt  dicnld  also  be  observed  that 
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the  oomplitol  oontslos  no  aUuntton.  that  the 

statute  vaa  not  ctmBtitalioaaiijr  enacted,  or 
tbat  it  did  not  recdTe  the  requisite  vote,  or  that 
it  is  private  or  loeal,  and  the  eridence  udod 
which  these  facta  were  found,  and  the  finding 
itself,  were  excepted  to.  It  has  been  held  that 
when  the  objection  to  the  validity  ot  a  law 
ariaes  oat  of  the  failure  of  the  Legislature  to 
comply  with  the  procedure  pointea  out  by  the 
proTUioDB  of  the  Oonstitulion,  which  is  not 
apparent  upon  the  face  of  the  Act  itoeU,  the 
facts  must  he  di^nclly  pleaded.  Pe^le  t. 
Chenango  Supra.  6  K.  T.  S17;  Thomcu  v.  Dakin, 
38  Wend.  9;  flunf  t.  Van  Alttgne,  36  Wend. 
606.  But  aa  thia  point  was  not  spcciflcally 
raised  at  the  trial,  and  is  not  diseuased  upon 
tiie  iHiefB  of  counsel,  we  prefer  to  put  our  de- 
dalon  on  other  grounds. 

The  courts  below  hare  also  held  that  the 
Act  fa  invalid  because  iia  effect  ia  to  take  the 
plaintiffs  property  for  private  purposes.  This 
proposition  is  based  solely  upon  the  fact  that 
the  improrement,  bgr  deepening  the  channel 
of  ihe  river  and  enlarging  the  raee,  will  dfnni 
water  from  the  canal,  and  restore  It  to  the 
chanod  of  the  river,  the  use  of  which  the 
plaintiff  has  enjoyed  without  question  for  more 
than  twenty  years.  The  use  by  the  plaintiff 
of  the  surplus  water,  beyond  what  it  was  en- 
titled to  during  the  occupation  of  the  canal  by 
the  navigation  company,  however  long  con- 
tinued, and  whether  adverse  or  by  permnsion, 
could  not  impair  the  rights  of  the  State.  Bur- 
dank  T.  65  N.  Y.  07.  The  State  was  at 
liberty  to  withdraw  the  surplus,  bo  far  aa  it 
came  from  the  enlargement  of  the  canal  in  1867 
and  prior  thereto,  so  long  as  the  plaintiff  could 
use  the  quantity  of  water  secured  to  its  grant- 
ors by  uie  law  under  which  the  navigation 
company  acqtUred  the  race.  It  is  not  cwmed 
that  tUa  right  was  threatened  or  could  be  fan- 
paired  by  the  improremeot.  The  State  cotild 
restore  water  which  it  diverted  from  the  nat- 
ural channel  without  funiishing  the  plaintiff 
with  any  legal  grOund  of  complaint,  even 
though  it  was  for  the  purpose  of  delivering  it 
to  the  defendanta  or  any  other  riparian  owner 
on  the  south  side;  So  long  as  the  legal  ri^ite 
of  the  plaintiff,  as  between  It  and  me  State, 
are  respected,  it  cannot  compUln  If  the  State 
is  doing  something  with  its  own  property  that 
may  possibly  benefit  othen.  If  the  State  has 
the  ngbt  to  diminish  the  supply  of  water  in 
the  canal  at  all,  and  that  right  is  not  denied, 
then  the  motives  that  may  underlie  the  act  are 
not  material.  The  reasons  that  mow  the  pub- 
lic authorities  do  not  concern  tbepMatlfl.  So 
we  conclude  tiiat  the  plaintiff  has  do  property 
right-  in  tlie  use  of  the  surplus  water  in  Ae 
canal,  aa  increased  by  the  enlaigement  made 
by  the  State  from  1840  to  1867,  that  can  be 
impaired  by  the  execution  of  the  work  coDtem- 
phited  the  statute.  Bat  If  the  plalntIS 
could  estaUlih  any  right  to  Ihe  u»e  of  the  In- 
creased supply  of  water  furnished  by  tbe'State 
in  the  proceM  of  enlarging  the  canaf  from  time 
to  time,  the  most  that  the  plaintiff  couM  then 
claim  would  be  that  the  improvement  would 
result  in  a  consequential  injury  which  might 
form  the  basU  tot  a  (daim  (or  damages  or  com- 
ipensatlon  before  the  tribanal  which  the  State 
nas  authorited  to  hear  and  determine  snob 
claims.  It  would  furnish  bo  'grMmd  for  ar- 
UL.R.A. 


Rstlug  the  voric  <tf  Improving  w  eabuglog 
the  canal  In  such  manner  as  the  LeglslatarB 
might  determine  to  be  for  the  public  good. 
AtvaUr  v.  Oanandaiffya,  184  N.  Y.  603:  QUAg 
Mfg.  Ch.  V.  Slate,  tupra;  Rexford  v.  KniglU, 
11  N.  Y.  818;  Laws  188S,  chap.  306.  g  IS. 

The  eseculion  of  the  work  authorised  by 
the  statute,  hy  the  saperiitfendoit  of  public 
works,  or  the  emtractors  acting  under  hte  m- 
tbority,  does  no(lnv<dve  the  laking  of  any  of 
the  plaintifTs  property  for  any  purpoae,  pub- 
lic or  private. 

But  Bear  race,  from  its  intersection  with  the 
river  to  Washington  Street,  which  the  act  also 
provides  for  dredging  and  exoavRting,  is  the 
privBte  proper^  of  the  defvndanta  Sweet, 
Monsin.  wnd  Cook.  .  If  that  has  heeo  or  b  to 
he  tasen,  within  the  meaning  of  ^  Constitu- 
tion, that  la  a  otKBtion  which  the  owners  alone 
can  ralae.  It  does  not  in  any  legal  sense  con- 
cern the  plaintiff  if  the  defendants  see  fit  to 
renounce  a  constitutional  provision  intended 
(or  their  own  benefit.  Pkrrwnt  v.  Loeeidm, 
78  N.  Y.  ail;  Baktr  v.  Bnmtm.  6  Hill,  47,  40 
Am.  Dea  887:  Be  Nm  Terk,  9»  N.  Y.  S69. 
684.  "Hk  expeadhure  of  public  money  for 
the  purpose,  in  part  at  least,  of  enlargmg  a 
private  mill-race,  fumisbes  the  basis  lor  the 
argument  in  behalf  of  the  plaintiff  to  abow 
that  the  appropriation  Is  for  a  private  or  local 
purpose.  But  We  have  no  ttebt  to  assume, 
as  thia  argument  doee,  that  the  mate  will  never 
acquire  Uie  title  to  the  race  or  the  rij^t  to  its 
use  fw  the  purposes  of  navk;«tion.  llie  thie, 
<a  the  right  to  its  tue,  can  be  acquired  at  any 
time,  and  need  not  be  obtained  fa  advance. 
Property  required  by  the  Stale  for  canal  por- 
poees  always  has  been  and  may  still  be  taken 
in  a  anmmary  way,  without  uie  aid  of  any 
judicial  proceeding.  The  consthutiOBal  pro- 
vision requiring  the  compensatlOD  to  be  nmde 
to  the  owner  to  be  ascertained  by  a  jury,  or 
by  commisalonets  appointed  by  the  court,  does 
not  apply  to  such  a  case.  Cionst.  art.  1.  g  7. 
The  State  may  take  possesaiou,  go  on  with  its 
work,  and  await  the  ohdm  of  the  owner  for  m 
compensatiott.  i&nfc  v.  BtaU,  Vt  N.  Y.  S»: 
Beaeoek  v.  State.  lOB  N.  Y.  916.  7  Cent  Repw 
880;  l^uMTt  V.  State,  105  N.  Y.  854,  7  Cent. 
Ren.  888;  BenaHet  v.  State.  130  N.  Y.  238. 

In  this  view  we  have  no  right  to  say  th«t. 
when  the  authorities  of  the  State  were  re- 
strained, they  were  not  proceeding,  in  good 
faith,  to  make  an  improvement  to  the  canmt 
system.  Moreover,  it  must  be  noted  here  tbmt 
chapters  461  and  41»8  of  the  Lawa  of  1880 
the  Legislature  reappromiated  the  moB^  for 
this  very  improvement,  increasing  the  amoimt, 
and  providing  for  a  relaese  to  the  Stale  of  Bear 
race  by  the  owners  for  canal  purposes.  We 
have  already  coneidered  the  argument  of  plaln- 
tifTs  counsel,  which,  appareaUy,  waa  succeaa- 
fnl  In  the  courts  below,  that  the  real  purpose 
of  the  appropriation  was  to  fomMi  acwitiooal 
power  to  defendants'  mill  which  is  located  at 
the  easterly  end  of  Bear  race;  and,  while  we 
consider  that  this  point  is  solBciently  answered 
by  the  remarks  of  Allen,  J.,  in  fiopie  v.  Al- 
betiton,  euora,  Uiat  "no  motive,  purpoae,  or 
fntent  can  lie  hupated  to  the  Legfadatare  to  the 
enactment-  of  a  law  other  Ibaa  sudi  as  are 
at^Mtent  upon  Hieftiee  and  to  he  gaAcred  from 
the  tetiBS  of  «be  laiw  liwlf,"  yet  than  Is  aa 
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«ddhlMial  fact  wbtoh  deBerres  some  BoUoe. 
Tbe  act  aQthorlzea  no  work  to  be  done  in  Bear 
iBce  furtber  east  tban  Wasbinffton  Street,  and 
thia  would  not  reach  tbe  defendants'  mill,  as 
il  Is  located  on  tbe  other  or  easterly  side  of 
tbat  street.  Tbe  additional  flow  of  water 
wbicb  would  result  from  deepeniue  and 
widening  the  race  cannot  be  utfliKed  by  the 
defwdaotB  until  the  work  Is  carried  stiU  further 
«ast,  and  the  macbiner;  Id  tbe  miti  is  changed 
in  order  to  permit  tbe  use  of  more  power.  It 
is  not  loawl  or  aUagad  ttuit  such  a  change  la 


oont«np1ated  or  threatened.  In  tbta  view,  it 
la  difficult,  upon  any  theory  of  the  case,  to  say 
that  the  Slate  has  any  other  purpose  in  riew 
tban  tbat  expressed  od  tbe  face  of  tbe  Act, 
namely,  to  enlar&e  the  cbsanet  of  tberirer  and 
tlie  race,  in  order  to  permit  navigation  by 
btMts  from  the  canal  to  a  public  street,  on  the 
south  side  of  tbe  river. 

H^sjudgmnt  of  the  general  andtpedal  ttrm 
iiould  be  reterted,  and  a  new  trial  granted, 
costs  to  abide  tbe  ereut. 

All  concur,  except  I^aeh,  absent 


MAS8A0HUSBTTS  SUFBSHB  JTTDIOIAL  OOUBT. 


George  H.  TUBKER  tt  al.,  A^pt*., 
«. 

Francis  A.  NTE, 

(  Mass.  > 

JL  Btatate  avthorlsliif  laoda  to  be  flowed 
b7  ralaliis  »  pond  fto  the  enltnre  ofaae* 
ftll  flahoa  not  anooosthtitlonal  on  the  ground 
that  the  land  to  tatoo  for  mere  private  une,  al- 
thouffa  the  object  of  the  owner  of  tbe  pooA  is 
inerelr  to  secure  his  own  pleasure  and  profit 

(FteU,Ob.  J^dtasenteJ 

(November  11,  Un.) 

APPEAL  by  plaintiffs  from  a  decree  of  tbe 
Superior  Court  for  Barnstable  County  in 
favor  of  defendant  in  a  proceeding  brought  to 
«oJoln  tbe  erection  and  maiutenance  of  a  dam 
across  tbe  bed  of  Harsh  Creek  in  Barnstable 
Coanty.  Aprmed. 

Tbe  facta  snfflctently  appear  in  tbe  opinion. 
Mr.  A.  M,  Ooodepecfd.  for  appellants: 
Tbe  Legislature  has  no  power  to  transfer  the 

Sivate  property  or  rights  of  property  of  an  in- 
viduaf  from  ma  posseBdw  and  control  to  tbat 


of  another,  either  by  general  or  special  act, 
even  for  full  compeBsatTon.except  only  in  those 
eases  in  wblcb  tbe  public  interest  wul  be  pro- 
moted. 

Private  ivoperty  cannot  be  taken  without 
the  consent  of  tbe  owner  for  purely  private 
uses  or  for  tbe  benefit  of  a  few  individuate. 

Declaration  of  Rigble,  art.  10;  Cooley,  Conat. 
Lim.  4th  ed.  chap.  15,  pp.  580.  681.  motel; 
Tatbc4  V.  Sudmm.  16  Gray,  417;  Nepontet 
MeaAmn  Co.  v.  TiU$ton,  188  Mass.  189;  Boitcn 
4:2*,  R.  Corp.  v.  Salmn  dL.  A  Oo.fi  Gray, 
87. 

Tbat  the  public  might  derive  benefit,  bow- 
ever  certain  and  great,  friHn  such  apprecia- 
tion of  property,  Ci  not  enou^.  The  benefit 
to  be  derived  must  be  aotuid,  taniriUe.  and 

Subllc  in  i(8  nature,  and  the  benefit  to  the  in- 
ividual,  if  any,  incidental. 
/Aneell  v.  Bof^n,  111  Mass.  464, 15  Am.  Rep. 
89;  O^nion  t^JtuUm,  8  L.  R  A.  487,  160 
Mass.  992;  Talbot  t,  Huebon,  &ufra. 

The  effect  of  this  statute  la  to  aiitboriae  the 
submerging  of  large  territorial  areas,  wblcb 
might  be  of  great  vidue  under  cultivation,  not 
for  manufacturing,  agricnltunl  or  commercial 
purposes,  and  for  no  public  advantage,  and  the 


Hot*.— For  uihat  purpoMa  the  jtowape  of  land*  may 
be  m(AorlKMtl>irs(arut& 

Tbe  flowage  of  land  of  another  by  a  dam  to  cre- 
ate a  water-power  for  mechaDlci^'  and  manu- 
facturing purpoMS  Is  for  a  public  uae,  justtfyinv 
the  exerotoe  of  the  right  of  emtnent  dfiiatio. 
Haaenv.EeKzOo.  18  CnSb.  Beaton*  R.  MIU. 
•Corp.  T.  Newman,  U  Flok.  W,  SB  Am.  Deo.  OS:  Wol- 
«ott  Woolen  Hfg.  Co.  v.  Uptaam,  ft  Pick.  SSB;  Olm- 
•taad  V.  OamptSSConn.  S&B,  W  Aol  Decttl;  Todd 
V.  AnsdD.HConn.78:  Oooum  Co.  v.  Spragne  Mfg. 
«o.  88  Oonn.  4BS:  Ctreat  Valla  War.  Co.  V.  Vemald.  47 
K.  H.  144:  ABh  v.  Cummlnga,  00  N.  H.  (Wl;  Amoa- 
keas  Vfg-Co.  v.  Head.0aN.H.S8X:  AmodceagUfg. 
Ox  T.  W<»eeater,  SO  N.  H.  StB;  Jordan  v.  woodward. 

1C&  SIT;  Barnham  Tbompaon,  88  Iowa,  tfl; 
HaaUnB  v.  Lawrence.  8  Blaokf.  S8B;  Tmard  v. 
Cross,  8  Kati.  KB;  Ranllng  v.  Funk,  8  Kan.  Wr.  Mil- 
ler V.  Trooet,  14  Minn.  886:  Newoomb  v.  Smith,  1 
dmd.  71;  Fkber  v.  Horloon  I.  A  Hfg.  Co.  M  Wie. 
46L 

Tbe  right  was  also  upbeM  In  tbe  case  of  a  dam 

■utboitoed  by  special  statute.  Babb  v.  Mackey,  10 
Wis.  STL 

Ta  Mldilgan  a  statute  aatliorhdog  such  flowaKe 
la  beki  unounstltutfooal.  Bvnmn  v.  Brown,  36 
Jllob.  33ik  »  Am.  Rep.  88L 

"Hils  doctrine,  however,  ti  denied  In  <}eorgla,  even 
In  respect  to  a  grist-mill,  whiob  la  regulated,  both 
14L.aA. 


as  to  tbe  order  of  serving  oustoniert  and  as  to  tbe 
rates  of  toll,  by  statute.  Lougbbridge  v.Harrto,i3 
Qa.  sot 

8o  in  Vennont  where  mflla  are  not  obliged  to 
serve iBveTrone.  Tylerv.  Beaolier,4« Vt.StS,  8  Am. 
Rep.8Ba. 

Alabama  and  Tenneesee  tbe  rlgbt  is  upheld  as 
to  grlst-mllta.whloli  are  bound  to  grind  for  tbe  pub- 
lic subject  to  statutorr  regnlaxioDS,  but  not  as  to 
otbermlllB.  Bottoms^.  Brower,HAIa.aB;  Sadler 
V.  iMgbam.  H  Ahk  8Uc  Harding  v.  Soodtatt,  8 
Yerg.  41, 84  Am.  Dea  848. 

Tbe  remsi^ble  fact  about  tbe.  deoMoaa  wblcb 
uphold  the  right  of  flowage  to  create  a  water-power 
for  ordinary  mills  ta  tbe  fact  that  almost  every  de- 
eislon  is  made  practically  under  protest  on  tbe 
ground  that  a  10Dg*oontlnued  aoquleecence  In  tbe 
TaBdtty  of  such  statutes  makee  it  Important  to  up- 
bold  tbem;  and  the  later  deotslona  are  baaed  also 
on  tbe  fact  tbatdeoWons  In  oChor  states  have  up- 
held smdi  rights.  lliusinJanlBnT.  Woodward,  40 
Me.  ST.  the  ooort  says  that  such  a  statute '*p«riiee 
tbe  power  of  emtoeat  domain  to  tbe  very  verge  of 
ooDHtltutlonal  InhlbtttoD;"  and  In  HlUer  v.  Troost, 
14  Minn.  888,  Itlssald  to  go  "to  tbe  extreme  limit 
of  legislatlviB  powen**  and  In  Fisber  v.  florleim  I. 
ft  Hfg.  Oo.  ID Wls-fln,  the  oouttezinesaly  aonounoea 
tbe  dissent  Of  tlw  Jndgee  then  on  the  bench  from 
the  doctrine,  butsustalniltonly  beoausaof  pfooe- 
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Teeult  of  whicb,  ai  a  private  enterprise,  the  le-  [ 
port  sajB,  depends  upon  experiment.  | 

Id  this  it  differs  from  the  cases  of  Talbot  t. 
Hudson,  tupra,  and  Moore  v.  Sanford,  7  L.  R. 
A.  ISl^  161  Mass.  286.  In  the  statutes  passed 
upon  in  these  cases  the  reclamatton  of  large 
tracts  of  land  for  agricultural  and  commercial 
piUTKMes  was  the  «id  sought. 

Tiie  coDStructloD  of  a  private  trout  pond  is 
of  no  greater  advantage  to  the  public  than  the 
construction  of  private  roads  or  private  parbs, 
and  the  courts  tmve  always  declared  unconsti- 
tutional Acis  granting  the  right  to  occupy 
property  for  such  purposes.  If  ways  are  laid 
out  under  the  statutes  as  printe  wttys  the  pub- 
lic has  the  right  to  use  them. 

Cooley,  Const,  tifm.  chap.  16,  p.  S31,  note  X; 
6  Am.  Law  Rev.  197;  Flagg  v.  Ffm^  18 
Qray,  180. 

There  are  only  three  cases  in  the  Massachu- 
setiB  reports  whidi  refer  to  the  Act  for  flowing 
itnd  irrigating  cranberry  lands  (Act  1866, 
chap.  306,  Pub.  Stat.  chap.  190,  g$  48,  49); 
ihey  are: 

Hineklegv.  Niekerton,  117  Mass.  318;  Bteek- 
teeUr.  Phinney,  136 Mass.  458;  Howesv.  Orti*h, 
m  Mess.  207. 

The  benefit  derived  by  the  public  from  the 
cultivation  and  sale  of  the  cranberry  may  well 
determine  the  fact  that  soch  a  use  of  the  land 
is  of  neat  and  ever-increaaiDE  public  utility, 
in  which  it  differs  essentlaUy  from  the  statute 
under  consideration. 

Alibougb  the  cases  under  the  Mill  Act  hold 
that  the  flowing  of  land  under  that  Act  is  nol, 
strictly  speaking,  an  exercise  of  the  right  of 
eminent  domain,  yet  tc  no  instance  do  they 
lose  sight  of  tbfs  fundamental  principle,  that 
the  rein  Jusdflcallon  of  the  law  is  the  fact  that 
the  public  interest  is  promoted,  and  that  the 
real  qiiestion  to  be  determined  in  all  thesecaseit 
is,  as  stated  in  An^l  on  Watercourses,  §  4U7, 
*'wbether  authorizing  the  flowing  ot  another's 
land  is  sufficiently  for  the  public  good  to  jua- 


dent.  Similar  exprcssloDe  are  roun<)  in  nearly  every 
ooBB  oa  the  subject. 

It  should  be  notioed  that  the  oourt  in  tlM  main 
case  above,  as  well  as  in  several  other  HaaHSabuset  ts 
cases  decided  since  the  oonetJtutkiDBllty  of  suob 
Acts  became  estsblidlied,  bas  declared  that  Ibla 
right  of  llowafre  under  the  Hill  Acts  does  not  de- 
pend on  tt>e  doctrine  of  eminent  domain,  and  that 
It  Is  not  ID  any  proper  seMe  a  '^alitncr"  of  the 
property  of  the  person  whose  land  is  flowed.  Tt»e 
cases  which 'establWied  the  oooatttutlonallty  o<  the 
Hill  Ada  In  Hassaobuwtts  did,  however^  base  their 
duclsion  on  the  rifrbt  of  eminent  domain,  and  this 
ia  Uie  KTOUOd  of  nearly  if  not  hII  the  decisions  in 
any  State  in  which  ttie  ootutitutjwiaUty  of  such 
statutes-  has  l>een  actually  decided.  That  such 
llowa^  is  a  "takiux"  1ft  decided  by  the  RufMreme 
(Jourt  of  the  United  States  In  Piimpelly  v.  Oreen 
Bay  *  M.  Oanal  Co..  (H)  U.  8. 13  Wall,  les,  80  li.  ed. 
U7, where  It  Is  said  that  this  has  never  been  doubted 
in  any  of  the  oases  on  the  subjeot. 

Astate  BlatuteauthoriziQffB  dam  on  one's  own 
laud  for  a  mill  oa  a  stream  not  navlitable  on  pay- 
ment ot  damaffss  to  the  ovoera  of  land  tbeie^ 
flowed  does  not  deprive  then  of  tbelr  property 
wUhmifedue  process  of  law  la  vloJ^lon  ot  ttie  Uth 
Amendment  of  the  United  States  GonsUtuUon. 
The  court  in  this  case  declined  to  express  an  opin- 
■UD  as  to  wbetlter  it  oouid  tie  Justified  as  an  exer> 
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tify  depriving  the  owner  of  the  use  of  ft  even 
for  a  just  compensation." 

The  Act  of  1889,  chap.  888,  may  well  be  sold 
to  anthorize  the  exercise  of  the  right  of  emi- 
nent domain,  at  leant  in  a  limited  sense,  as 
eminent  domain  does  not  necessarily  Imply  an 
api>ropriation  of  the  property  of  on  individtttl 
entirely  to  the  use  of  another. 

If  land  fa  taken  for  a  turnpike  or  bt^way 
by  the  right  of  ernineot  domain,  yet  the  use  is 
still  a  limited  one. 

Adanu  V.  Emenon,  8  Hck.  67;  Codman  t. 
Emnt,  5  Allen,  308,  81  Am.  Dec  748;  Sot' 
back  V.  Botton,  10  Cush.  297;  CXark  v.  Worcet- 
ter,  125  Mass.  226. 

Whether  flowing  land  ivoder  the  Mm  Act  Is 
an  exercise  of  the  right  of  eminent  domain  or 
not,  it  rests  upon  the  same  conaiderstions  of 
public  utility. 

The  justification  of  the  law  rests  for  its  beds 
upon  the  public ndvaDlage, 

8  Kent,  Com.  I2th  ed.  443,  tuU  e;  Fitkt  t. 
Framingfiatu  MfS-  Co-  IS  Pick.  68;  Boston  S 
R.  Mm  Corp.  V.  Newman,  12  Pick.  467, 23  Am. 
Dec.  633;  Mutdodt  v.  8tMmejL  8  ClUh.  118; 
Tatbol  V.  Budtoa,  16  Otay,  436. 

In  the  first  reported  case  under  the  Mill  Act 
{Siyring  v.  LowU,  in  error,  1  Mass.  423)  Sewall, 
J.,  on  page  438,  calls  it  "tbls  exinoidinary 
mode  of  process." 

Sedgwick,  J.f  .on  |wge  4S0,  says:  "It  may 
be  observed  that  the  sacred  rights  of  private 
property  are  sever  to  be  invaded  but  for  ob- 
vious and  -important  purposes  of  public  util- 
ity.- 

The  question  to  be  determided  is  not  whether 
one  individual  may  make  a  somewhat  belter 
or  more  profitable  use  of  land  bekmiging  ta 
another,  but  whether  his  use  of  It  will  In  some 
material  manner  contribute  to  the  benefit  of 
the  public,  and  where  the  public  neceedty  ia 
obvious  and  important. 

Fiake  v.  Framitiffhatn  Mfg.  Go,  13  Pick.  70. 

The  antiquity  of  the  Hill  Act  and  the  long 


oiae  of  eminent  domain  Head  v.  Amoskeav  Mis* 
Co.  118  U,  S.  »,  £8  L.  ed.  fCD. 

A  raceway  for  a  wat«T.power  Is  for'a  pubUo  me 
whieh  wlUJustlfy  the  exerufee  of  eminent  domain. 
Boudder  v.  'nentott  Del  Falk  Co.  1 H.  J.  Bq.  iM,  3E» 
Am.  Hep.  766. 

Althouffh  the  risrht  of  eminent  domain  was  nob 
Involved  in  the  case,  the  principle  Is  Ulusinited  hi 
a  Wtsoonain  case  holdlUR  that  a  statute  fftrtor 
power  to  a  oltr  to  maintain  a  dam  fwtlie  purpwe 
of  leaalnff  wat«rferntanufaetuifn|tlBvoid«v«D  It 
It  tmduded  ia  the  altenatlve  the  power  to  make 
gadb  dam  for  publlo  water-worfea.  Attf^en.  t. 
BanCMn^n  Wta.iOQ. 

For  oOsr  oasea  iovolvloff  the  riabt  of  llowaffe  (or 
mill  purposes  in  wblcb  the  leanlity  otsuofa  statotca 
was  assumed  but  not  expressly  decided,  see  Hur- 
dook  V.  Utiokney,  8  Curh.  U3  ,■  StowelJ  v.  Flanr.  11 
Mass.  9H:  Coanwell  v.  Essex  Mtll  Corp.  S  Kck.  9b 
VMMv.FnuDioabamUfff.Qo.  UPioLOr;  much 
V.  Braintree  Hfg.  Co.  83  Fleh.  tOk  Wttllams  v.  Nel- 
son, 28  Pick.  141,  »  Am.  Dec.  45;  Bates  v.  Vey. 
mouth  Iron  Co.  8  Cusb.  Ult:  Storm  v.  Hanchanv,  tt 
Allen.  10:  GaaimeU  v.  Potter,  « Iowa.  618;  Babb 
Hactey,  10  wis.  SH;  Pratt  v.  Browa.  SWiL  0Mt 
Tbieo  V.  VoeatlBiuler,  Id.  Mi  tUbbv.  Mont  Joy*  * 
Bibb,  1:  McAfee  v.  Kennedy.  1  Utt.  SB;  Smith  r. 
Connelly.  1 T.  B.  Uon.  OS;  gbackleford  v.  Colfey,  « 
J.J.Uarsb.40.  aA.R. 
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aconlNDenee  of  the  people  lo  Its  piovlflimu  but 
baa  weight  with  the  courts  of  tnis  and  other 
States  In  passiiig  upoo  tbia  Act,  as  well  ^&  the 
reasoDS  existitijt  for  such  a  law  in  the  oecessl- 
ties  of  tbe.pubHc  In  the  eaily  days  of  Ihe 
CemmonweaUb,  when  it  bad  its  •dgin. 

Mitrdeck  v.  StieJeney,  8  Cush.  117;  Jordan^. 
irMtfi8anf..40  Me..8a4..    .  . 

The  Hin  Act  In  Uaine,  takiog  Its  origin 
from  the  Massocbufietta  ProTincial  Btalule  pf 
1718,  was  oooaidered  so  ioequitable  aod  oajiut 
that  lis  repeal  was  considered  by  two  L^gis- 
laiiires. 

S  Kent.  Oom.  lath  td.  418,  Rofo  e. 

Rice.  J.,  in  Jerdm  t.  WaodiMr^  40  .  He. 
328.  says:  "The  MIU  Act  as  U  has  existed  in 
this  State  pusfaes  thf  power  of  eminent  domain 
to  the  very  rerge  of  oonatUuUonal  inhibition." 

Mestn.  Cbarlea  A.  Prinn*  and  J'&Bsea 
Hilton  Hall,  for  appellee: 

In  the  determiDtitfon  of  the  oonstltutlODalltv 
of  the  Act  in  question,,  dedsions  and  authon- 
ties  of  the  TTnited  States  courts  tuad  the  courts 
of  the  several  States  are  not  material,  and 
should  have  no  weight. 

First.  The  provision  in  the  Constitution  of 
the  United  States,  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation, applies  only  to  operations  of  the 
federal  government,  and  Is  not  a  limitation 
upon  the  power  of  the  States. 

Barron  t.  Baltimore,  83  U.  S.  7  Pet.  343,  8 
L  ed.  672;  Withen  v.  BuekUy.  81  U.  8.  20 
Bow.  84,  13  L.  ed.  816;  PumpeUv  v.  Oreen  Bay 
A  M.  Canal  Ob.  60  U.  S.  18  Wall.  166,  176.  20 
L.  ed.  557,  560. 

Secondly.  Id  tbe  several  States,  Influences 
irhieb  determined  the  origin  and  developmenl 
of  tbe  l^cialation  on  this  subject  Is  Uassacbu- 
setts  seem  either  not  to  bave  been  of  like 
weiebt  or  to  have  had  no  existence. 

The  building  of  tbe  dam  in  puisusnccof  tbe 
provisions  of  the  Act  in  question,  whereby 
plalotiffs'  land  was  overflowed,  was  not  a  tak- 
mg  of  the  plaintiffs'  land,  and  thas  an  exercise 
of  the  right  of  eminent  domain,  within  the 
meaniog  of  article  10  of  the  Deolafatioo  of 
Rights. 

The  Act  of  1880  is  a  "provisioti  by  law  for 
regulating  the  rights  of  proprietors  on  one  and 
the  same  stream  from  its  rise  to  its  outlet,  la  a 
maaoer  best  calculated  on  the  whole  to  pro- 
mote and  secure  tbeir  common  rights  in  it," 
and  is  oiDStitatiODal,  because  itniTolves  no 
other  govern  mental  power  tbao  that  to  "make, 
ordain  and  establish  all  manner  of  wholesome 
and  reasoQable  orders,  laws,  statutes  and  ordi- 
nances" as  tbe  general  court  "shall  judge  to 
be  for  the  good  and  welfare  of  this  Common- 
weattb  dnd  for  tbe  goTemment  aod  ovdering 
tlwreof,  and  of  tbe  subjects  of  the  snme." 

Mass.  OooM.  art.  4,  chap.  1,  ^  1.  Bee  Wit- 
Uanuv.  NOtoit.  88  Pick.  148,  84  Am.  Dec.  45; 
TaOotv.  Hvdmm,  16  Qray,  417,  426;  IjomU  v. 
BoiUm,  111  Mass.  454,  15  Am.  Kep.  80. 

Tbe  language  of  tbe  court  used  argtumdo  has 
been  sometimes  such  as  to  imply  that  tbe 
growth  Mtd  prosperity  of  manufacturing  and 
olbar  indusmal  enterprises  were  tA  such  im- 
portance to  the  public  welfiare  aa  to  JustUV  tbe 
exercise  of  tbe  tight  of  eminent  oomiitn  in 
tlieir  behalf  as  a  pabllc  use. 

BoHon  db  E.  MiU  Cwp.  r.  Ntwman,  IS  Pick. 
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467,  Am.  Dec.  622;  Baun.  ^  Eaaat  0.  18 
Cush,  475.  478;  TalSot  y.  Hudson,  svpra. 

One  who  appropriati>.s  tbe  force  of  the  cur- 
rent, is  in  the  joymeot.  of  a  common  right,  la 
which  he  is  protected,  -  although  he  may 
thereby  prevent  a  like  use  subsequently  hy  the 
proprietor  above. 

mteh  T.  Hwiifht,.  17  Mftts.  888.  200.  O  Anq. 
DecL.  145:  Odry  v.  Ihh{tl$.  8  Met.  46't,  41  Xm. 
Dec  632;  Oould  v.  Batton  Duek  0>.1Z  Gray/442. 

No  private  property  or  right  in  tbe  nature 
of  property  is  taken  by  tbe  maintenance  of  a 
dam  to  raise  a  head  of  water,  altliough  its 
effect  will  be  to  overflow  the  land  of  anotber 
proprietor.  This  right  of  flowage  la  someiii|ies 
inaccurately  called  an  easement. 

Su^t  y.  Wititneg,  4  Met.  608;  Ta^t  v.  Sud 
tan,  supra, 

But  It  Is  not  sa  It  confers  do  right  In  the 
land  upon  the  mill-owner  and  takes  none  from 
the  ]andK>wner. 

Sfwdoek  V.  SUekney,  8  Cush.  118;  ^rm  v. 
Manchaug  Co.  18  Allen,  10. 

It  is  not  in  any  proper  sense  a  taking  of  the 
property  of  an  owner  of  the  land  flowed,  nor 
is  any  compeosation  awarded  by  the  public. 

Bates  V.  Weymouth  Iron  Co.  8  Ciish.  548, 
558;  Fiske  v.  Framingham  Mfg,  Co.  12  Pick. 
68;  WiUiamv.  SeUon,  28  Pfdl  141,  84  Am. 
Dec  45. 

Tlie  absolute  right  of  tbe  lodtvfdual  must 
yield  to  and  be  modified  \jj  corresponding 
rights  lo  other  Individuals  in  tbe  community. 
Tlie  resulting  general  good  of  all,  or  the  public 
welfare,  -  Is  tbe  fouti(£ttion  upon  which  tbe 
power  rests  and  In  behalf  of  which  It  is  exer- 
cised, whether  by  restricting  the  use  of  private 
property  in  a  manner  prejudicial  lo  the  public 
{Com.  T.  Alger,  7  Cush.  58)  or  by  imposing 
burdens  upon  It  for  tbe  protection  or  conven- 
ience in  part  of  the  public. 

Qoddard,  Petitioner,  16  Pick.  504;  Baker  v. 
Boston,  12  Pick.  184,  193.  22  Am.  Dec.  421; 
Salem  v.  Eattera  B.  Q>.  9S  Mass.  481,  96  Am. 
Dec.  650. 

The  ral^Dg  of  a  dam  to  secure  a  pond  for 
fish  culture  and  thus  overflowing  plaintiffs* 
land  if  ao  appropriation  of  the  plaintiffs'  land 
at  all  is  for  public  uses. 

See  Talbot  v.  Hudson,  16  Gray.  417. 

The  Act  of  18^  is  of  the  same  nature  aa  the 
Cranberry  Act  of  I860.  Every  reason  for  up- 
holding the  Cr&nt)erry  Act,  which  it  la  sub- 
mitted has  never  been  held  uoconstitulional, 
applies  with  equal  force  lo  tbe  Act  of  1889. 

See  Minddey  v.  Nicktrton,  117  Mass.  216 
limes  V.  OrwA,  181  Mass.  211. 

There  Is  no  prohibition  to  be  found  Id  tbe 
Massachusetts  Declaration  of  Rights  or  Con- 
stitution, or  the  United  Stales  CooslituttDa, 
express  or  Implied,  which  limits  or  restrains 
the  power  of  the  Legislature  to  regulate  streams 
of  miter  or  to  make  a  particular  law  applicable 
to  sucb  streams  in  a  particular  county  in  thiH 
State,  varying  In  its  provisisoa  from  the  gen- 
eral  laws  applicable  to  such  streai^a  gracnilly 
in  Massachusetts. 

An  act  may  be  a  mlademeaDor  In  cert^a 
counties  of  a  State  only. 

Vatiis  v.  State.  68  Ala.  68,  44  Am.  Rep.  138; 
8tate  V.  JUoore,  104  N.  C.  714. 

Liquor  sales  may.  be  forbidden  in  tbe  couotjr 
and  -periqltted  In  towfas  and  ditieB. 
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State  T.  BerUn,  dl  fi.  C.  893.  68  Am.  Rep. 
677;  Amu  T.  fllote.  71  Ga.  SS4.  SI  Am.  Bep. 

259. 

Tber  may  also  be  forbiddea  In  certain  sped- 
fled  localitfeB  in  different  parts  of  the  Slate, 
fixed  bv  dlstaDce  from  a  achool-houae,  depot, 
etc. 

8iaU  T.  Joyner,  81  N.  0.  S84;  Com.  t. 
Bennett,  108  JAaea.  37;  Jfimurit,  iMit,  101 
U.  S.  93,  as  L.  ed.  989. 

Horton»  J.,  delivered  the  opinioa  of  the 
court: 

The  plalDtiif  does  npt  rely  upon  the  facA  that 
(he  dftm  was  partially  constructed  by  the  de- 
feodsDt  before  the  passage  of  chapter  383, 
Stat.  1889.  The  plaintiff  could  not  avail  him- 
self of  tliBt  fact  ID  this  stjit.  If  the  dam  is 
matnialDable  under  that  statute,  the  plaintiff 
would  not  be  entitled  to  Its  abatement,  al- 
though it  was  partly  erected  without  right 
( Wtiw  V.  Itetffnt*  Canal  Go.  3  DeG.  &  J.  218); 
and  if  be  is  entitled  to  damsees  for  the  tecli- 
nical  violation  of  his  rights,  nis  remedy  Is  at 
Ihw.  Washburn  v.  Miller,  117  Moss.  876.  Nor 
does  he  rely  upon  the  point  suggested  by  tbe 
defendaut,  that  the  operation  of  toe  act  is  fod- 
flned,  as  it  clearly  may  be,  to  Barnstable 
County.  Cooley,  Const.  Llm.  8d  ed.  *390. 
The  plaintiff  claims  that  the  Statute  of  1889, 
chap.  883,  under  which  the  court  found  that 
tbe  dam  was  completed  and  is  malDtaioed  by 
the  defendant,  is  unconstitutional,  because  (I) 
it  purports  to  authorize  the  taking  of  private 
property  for  a  use  which  is  not  public  in  Its 
nature;  and,  (3)  if  the  statute  is  constitutional, 
llie  defendant  has  not  brought  himself  within 
it.  But  in  regard  to  the  first  point  we  think 
ibei>laintiff  misapprehends  the  const ilntional 
provision  which  applies  to  the  Act  in  questioD. 
The  statute  was  not  an  exercise  on  the  part  of 
the  Legislature  of  the  right  of  eminent  domain, 
tmt  was  enacted  under  tbe  provision  which 
gives  it  power  to  "make,  ordain,  and  establidi 
all  manner  of  wholesome  and  reasonable  or- 
ders, laws,  statutes,  and  ordinances,  ...  so 
as  the  same  be  not  repugnant  or  contrary  to 
this  Constitution,  as  they  shall  judge  to  be  for 
the  good  and  welfare  of  this  C\>mmonwealth, 
and  for  tbe  goveromeot  and  ordering  tbera- 
t>f  and  of  the  subjects  of  the  a&me.'^  Mass. 
Const  pt.  3,  chap.  1.  art.  4.  It  is  upon  this 
provision  that  the  Mill  Acts  have  been  placed 
finally  in  this  State  after  what  appear  at 
times  to  have  been  somewhat  conOidlng 
views.  TaliMt  v.  Budton.  16  Gray,  417;  Boa 
tondt  B.  MiU  Gffrp.  r.  Newman,  12  Pick.  467, 
33  Am.  Dec.  023;  Jfonfoot  r.  Slieknev,  8  Cush. 
113;  ffazen  v.  Emr  Co.  18  Cuah.  475;  fmeeU 
V.  Bonlon,  111  Mass.  454,  15  Am.  Rep.  89.  It 
may  be  doubted  whether  as  new  leKislstion 
they  could  be  sustained  as  an  exercise  of  tbe 
rigqt  of  eminent  domain.  Mvrdoek  v.  StidtAej; 
and  IjOieeU  v.  Bo$ton,  mpm;  Oootey,  Const. 
Ltm.  3d  ed.  584;  Jordan  v.  Woodward,  40  Me. 
317.  Upon  this  provision  also  stand  the 
"Cranberry  Act,"  so  called  (Stat.  1866,  chap. 
306);  the  Act  in  regard  to  draining  meadows, 
swamps,  marshes,  beaches,  and  lowlands,  with 
its  aotbority  to  commissioners  to  open  tbe 
Hood  gales  of  a  mill,  of  erect  a  temporary  data 
no  the  lands  of  another  person,  and  to  araeas 
the  damages  upon  the  proprletorb  (Pub.  Stat. 
14  L.  R  A. 


chap.  189);  Act  in  regard  to  proptteton  of 
wharves,  general  Adds,  and  luda  lying  fa 
common,  with  tbe  ooairol  which  it  gives  to  & 
certain  proponloD  f  o  number  and  Interat  over 
the  property  of  the  rest  (Pub.  Stat  chip.  Ill); 
and  tbe  Act  in  renrd  to  partiticm,  by  whidi 
one  eo-tenant  may  be  compelled  to  take  money 
instead  of  land,  or  to  give  up  for  a  time  the 
occupaticn  and  enjoyment  to  another  (Pub. 
Stat.  cbap.  178).  The  Mill  Act  and  these  and 
other  like  statutes— of  wbicb  various  Ulustn- 
tioDS  might  be  given,  (Wwrtt  v.  Bmiffiaai,  114 
C  S.  606.  39  L.  ed.  239>— rest  upon  the  prin- 
ciple that  jmperty  may  be  so  atuated  or  of 
such  a  character  that  the  ahsohite  right  of  the 
individual  owner  to  a  certain  extent  must  yield 
to  or  be  modified  by  corresponding  rij^its  oo 
tbe  psrt  of  other  owners,  or  oy  what  is  deemed 
on  the  whole  to  be  lor  tbe jHiUic  welfare.  See 
Com.  V.  A^itr,  7  Custa.  SS:  Denkaa*  r.  Airtsf 
County  Oomn.  108  Mass.  203;  Com.  v.  THntr 
bury,  11  Mel.  65.  The  provision  above  quoted 
does  DotaathorizeUieLensIaturelo  take  prop- 
erty from  ooe  person  and  give  it  to  another, 
nor  to  take  private  proper^  for  public  use* 
without  compensatioD,  nor  to  wantonly  inter- 
fere with  private  rigbu.  Tbeae  are  always  la 
be  carefully  guarded  and  iKxitecled.  But  of 
necessity  cases  will  arise  where  there  will  or 
may  be  a  conflict  of  inlerests  in  tbe  use  or  dis- 
position of  piopeiiy,  and  questions  may  and 
will  come  up  affecting  tbe  public  welfare  in 
regard  to  tbe  use  which  shall  or  shall  not  be 
permitted  of  certain  property.  It  Is  for  the 
Xjegielature  In  snch  inataoces,  under  the  power 
thus  conferred  upon  it,  and  with  dtie  tegard 
to  private  rights,  to  enact  tbe  necesaaiy  laws. 
It  is  for  the  public  good  that  swampe  and  waste 
lands  should  be  reclaimed  and  made  produc- 
tive. It  is  alw  for  the  public  good  that  Ureams 
should  be  used  to  operate  mills,  to  raise  cran- 
berries, and  to  caltivate  useful  fishes.  If  pri- 
vate rights  appear  to  some  exieot  to  be  iDvaoedr 
that  is  insepanble  from  the  Dature  of  tbe  uae 
antborized,  without  which  the  streams  oould 
not  be  advantageously  or  profitably  used,  and 
compensation  is  provided  for  any  injury  that 
mav  Ite  done.  The  character  of  tbe  prcxierty 
BDO  the  resulting geoorsl  good  aic  deemed  sui- 
flHenl  to  jOKttfy  ue  action  of  the  Legiriatnre. 
It  Is  doubtful,  however,  whether  any  ptx^wrty 
of  the  plaintiff  Is  taken,  or  any  of  his  righta 
are  invaded. 

The  statute  in  questfoo  authortaea  tbe  erec- 
tion and  maintenance  of  a  dam  across  any 
stream  for  the  purpose  of  creating  or  raising  a 
pond  for  the  culture  of  usefiil  fishes.  It  Is  to 
be  erected  "npoo  tbe  terms  and  condttknH  and 
subfect  to  the  regulations  contained  in  dtapler 
190  of  the  Public  Statutes,  so  far  as  the  sam» 
are  properhr  apnKcable  in  such  cases."  The 
chapter  referred  to  is  what  is  known  as  ttie 
"MHI  Act."  Dtder  that  it  has  been  held  that 
the  right  to  «ect  and  maintain  a  dam  to  rrint 
water  for  working  a  mill  does  not  give  to  tbe 
mfll-owaer  any  right  in  the  land  flowed,  or 
take  away  any  rigbt  from  tbe  laod-owoer. 
The  latter  may  embank  his  land,  and  thus  stop 
anv  flowage  of  it,  or,  if  be  chooses,  be  iMty 
OoUect  of  tbe  mill-owner  damages  in  grass  or 
annually  for  the  flowsge.  Cintil  the  land- 
owner manifests  bis  elecnou  to  claim  damsgca 
he  cannot  be  compelled  by  tbe  mill-owner  to 
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dmbmit  hfi  baa -to  fhe  flowed,  and  mUl  Umo 
4}ie  odIv  rigtit  vhidhlbe  mniMnroer  hw  m  be- 
rtveea  binuelf  m&  Xbt  laod  owBer  b  to  main 
IMD  bis  (lam  wiUwut  JUbllUy  to  the  laad-owoer 
'fOTtdamages  to  aa  aoOmi  at  law.   While  ibe 
ihwdrfmiMr  may  Dnteot  bis  land  tnm  How- 
iiff?,ibe  cannot,  of  eoune,  wantonlr  taterflere 
•iKltbilbe  riRht  wbicli  the  •atatote  dves  to  the 
onlU'awter  to  maintala  big  ^am,    wilUamt  r. 
^«iMn,£8Pick.  141,  84  An.  Dec.  45;  Jfitf^ 
T.  SVckneu,  mpra;  Storm  r.  MaruAav^  Ckf. 
2:8  Alieo.  20;  tmeetl  r.  Bo^on,  ntpra;  Pi^ne 
r.  SPtwd^  108  Mass.  1«8;  Bead  v.  AmaOuag 
It^.^m  tJ.  8.  9,  S8  L.  ed,  889.  There 
irosM  aeero  fto  be  nothfag  in  the  purpose  for 
frUofa  lAe  ipighlt  Is  given  to  erect  emd  maintain 
a  dm»  io  creew  a  pond  for  tbe  culture  of  use- 
ful fisbet  that  should  glFe  to  the  pvty  erect- 
ing or  BwintauHDg  sach  a  dam  anj  greater 
rights  orer  Ibe  lanow  flowed  by  It  than  a  mill- 
owner  would  bare  larer  lands  flowed  by  the 
dani  mainlained  by  Irfoi.  Without  anything 
more,  we  should  be  ilov  to  infer  from  a  power 
%o  maintain  a  dam  to  create  a  pond  for  the 
culture  of  uieful  flsbes  any  greater  rights  over 
lands  flowed  than  from  a  pov«er  to  raaintafn  a 
daw  to  raise  water  for  working  a  mill.   It  ap- 
peaii  from  tbe  facta  found  in  the  present  case 
that  tke  defendant's  dam  flows  about  sixty 
acres,  all  of  which,  with  theexception  of  about 
three  foortbs  of  an  acre,  betooelog  to  tbe  plain- 
ti£F,  is  owoed  by  the  defendant.   It  is  also 
foand  that  tbe  land  of  the  plalutiff  was  of 
BiDal)  market  value'  for  any  other  use  to  which 
it  conld  t>e  applied,  and  that  there  is  "mucb 
land  in  Barnstable  Couoiy  slmflarly  situated, 
having  small  market  valuo  for  any  purpose  to 
which  it  can  be  applied  by  tts  separate  owners, 
which  would  be  eobancea  in  value  if  it  were 
afaowo  by  successful  experiment  that  sudi  hiid 
could  be  profitably  used  f<x  the  cultivation  of 
uaeful  fluies  under  the  powets  conferred  by" 
the  Act  io  question.   In  view  of  these  facts, 
and  for  the  reasons  above  stated,  we  think  that 
tbe  claim  of  the  plaintiff  that  the  Act  la  nncon- 
^tndonal  cannot  be  mafnloined.  We  come 
to  tbis  conclusion  tbe  more  readily  because  a 
contrary  result  would  oblige  us,  we  fear,  to 
hold,  if  tbe  question  were  directly  presented  to 
OS,  that  tbe  Cranberry  Act,  under  wliich  a 
large  and  profitable  industry  has  grown  up. 
waa  also  uaoonstitutional.   AlLbougb  aevmi 
caaes  under  that  Act  have  bem  befooe  this 
coovt^  no  donbt  as  to  its  oonstitutloDaH^  seems 
to  have  been  suggested.   Bearae  v.  Perry,  117 
Maas.  211;  Bineiciey      Nickerton,  Id.  318; 
BlMheelt  v.  Phinney,  196  Mass.  458;  Bovet  v. 
Qru«h,  181  Mass,  m. 

Tbe  plalnlifl  furtber  conieoda  that,  iif  tbe 
Act  is  constitutional,  tbe  defendant  has  not 
brought  hinwelf  within  its  scope,  because  it 
does  not  appear  that  any  dir«<i  or  positive 
beneflt  will  be  derived  by  the  puUic  from  tbe 
defendant's  acta,  and  beeame  the  dam  has  been 
emled  and  will  be  maintained  by  him  wbollr 
for  his  own  personal  pleasure,  profit,  aAd  adf- 
vairtage.  But  tbe  conrt  has  found  that  "tbe 
dam  was  built  and  is  maintained  for  tbe  pur- 
pose of  raising  and  cresting  a  pond  for  tbe 
culture,  of  useful  fisbes,  and  that  the  pond 
ndsed  by  said  dam  U  well  stocked  with  tiout." 
Hiis  flndlng  tviDfl*  the  case  within  the  eiact 
woads  of  the  statute.  It  ia -not  aeeflBaiy  that 
14  L.  &  A. 


It  should  also  appear  that  tbe  object  of  the  de- 
fendant was  to  oeneflt  the  public.  The  Leg- 
islature deemed  the  culture  of  uaeful  ftshes 
for  any  purpoae  beneficial,  and  passed  this 
statute,  as  It  did  tbe  Mill  Act,  for  the  purpose 
of  enabling  a  lessee  or  owner  of  lands  or  flats 
to  raise  a  dam  across  a  stream  so  as  to  engage 
bi  that  occupation  and  use  tbe  stream  wi^out 
tbe  liaUlity  to  constant  lawsuits  from  persons 
whose  lands  might  be  flowed.  No  doubt  the 
defendant's  object  Is  his  own  personal  pleas- 
ure, profit,  ana  advaoUge.  Hot  If  tbe  enter- 
prfiH  is  succeasftil,  the  puUlc  will  be  tieneflted 
by  the  Introdoctleii  •oa  buiMIng  op  ctf  a  new 
and  prefl table fodtisfinr,. and  lands  now  of  little 
value,  aadnot  avallame  anybtber  use,  will 
be  made  Tatuable.  We  fbink  this  contention 
must  also  be  overruled.  Hie  result  is  that  In 
tbe  opinion  of  a  majort^  Ot  the  COMF*  the  de- 
cree a^eateajivm  muet  oeagh-mA 

Field,  dissentfatg: 
My  objections  to  the  coostllatlonallty  or 
Stat  1889,  chap.  868.  briefly  stated,  are  as  fol- 
lows:  Tbe  purpose  of  tbe  statute  Is  not  pub- 
lic. Cultivating  fish  for  one's  priv|te  use  no 
more  concerns  the  public  tban  cultivaiiogcom 
or  otber  articles  of  food.  Tbe  taking,  Cor 
such  a  purpose,  of  the  land  of  another  by  ovw- 
flowiog  ft  cannot  be  jwdted  ai«a  exeivise  otf 
the  rinit  of  eminent  domain.  NotwHbslflDd- 
ing  what  has  been  said  In  some  of  our  decis- 
ions, overflowing  a  person's  land  without  bis 
consent  If  a  ti king  of^ property,  while  the  over- 
flow continues,  and  Is  a  tort,  wbich  would  he 
enjoined  unless  (be  statutes  authorized  it.  Tbe 
Mill  Acts  were  originally  sustained  on  tbe 
nound  that  tbe  erection  orwater-mfllswas  for 
the  public  benefit;  and  this  was  strictly  true 
of  grist  and  saw  mills,  if  tbe  public  had  the 
right  to  have  tbeir  grain  ground  and  their  logs 
sawed  at  the  mills.  Tbe  acts,  however,  ex- 
tended to  mills  of  all  kinds,  In  m(ist  of  which 
tbe  interests  of  the  public  were  less  direct. 
Still  tbeeret^lon  of  water-mills,  when  water 
was  the  only  available  source  of  power,  was 
always  of  public  concern  suffldent  to  Justify 
tbe  damming  of  streams,  if  compensatfcin  were 
paid  to  tbe  persons  whose  lands  were  over- 
flowed. Mill  Acts  were  In  force  loup  before 
tbe  adoption  of  tbe  Constitution,  and  it  could 
not  properly  be  held  tbat  it  was  tbe  intention 
of  tliat  instruoKnt  to  render  them  void.  But 
tbe  damml^  of  the  waten  of  a  running 
atmun,  so  that  the  lands  of  tbe  upper  proprie- 
tors are  overflowed,  is  something  more  iban 
tbe  reasonable  use  of  tbe  water,  which  eveiy 

Croprietor  is  entitled  to  make,  as  it  runs  tbrotigli 
is  land,  without  paying  any  compensation  to 
the  upper  or  lower  proprietors.  It  bas  never 
been  supposed  tbat  the  Hill  Actswould  be  sus- 
tained If  they  contained  no  provision  for  com- 
pensation to  the  persons  whose  Isnds  .were 
flowed.  As  was  said  io  leek  v.  AHington  Mte 
OetiL  8ae.  Bank,  185  Mass.  148-144:  "The 
rtght  to  flow  water  bac^  upon  the  land  of  an- 
bther  la  not  the  less  an  easement  because  such 
other  may  lawfully  wall  or  dike  against  It. 
Such  right  on  bis  part  diminishes  tbe  extent 
of  the  easement,  but  does  not  alter  its  char- 
acter." Xenieon  v.  Artimitim,  144  Mass.  458, 
4  New.  Eng.  Bop.  840.  The  atatut«  cannot  be 
sustained  oo  tbe  ground  that  It  authorizes  the 
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ImiH'oveinent  of  property  of  different  owners 
for  tbe  common  bowftt  of  tbe  owoers,  or  for 
the  public  benefit,  or  (m  tbe  ffround  that  it  au- 
IboriKfl  the  Improvenwut  of  property  which 
otherwise  would  be  practically  useleae.  It  ia 
not  coDfloed  to  useless  or  awaippy  lands,  or  to 
lands  of  any.  particular  descriptioo.  The  cou- 
atltutionality  of  tbe  statute  must  be  determined 
by  ita  meaniDg,  and  not  tbe  spedal  facts  of 
tbe  present  case.  It  b  possibly  uuder  tbo  stat- 
ute, that  aay  ownec  or  lessee  of  lands  or  flats 
^tiuted  in  Bnmstable  County  for  tfae  purpose 
of  makioK  n  flsb-pond  for  bis  own  private  use 
and  pleasure  may  overflow  the  fireater  part  of 
tbe  arable  land  in  tbe  county,  with  the  build- 
iugs  upw  it.  None  of  tbe  precedents  cited 
seem  to  me  to  go  as  far  as  the  opinion  of  the 
oou^t  in  this  case,  and  I  am  compellec'  'o  tbin^ 
tbe  statute  unconsUtutloaaL  . .  . 


JMDM  MURCHIE  et  at. 

ft 

FttTdon  CORKBLL  et  ai. 


.Hass.. 


1.  A  Merchaatable  TtteletowJtodftwf 

bf  a  oMBiiWKilalooatnuit  for  thepurabase  <tf  « 
cargo  of  10*  to  be  italpped  to  tbe  purchaser. 


S<  A  protest  slpted  and  swora  to  Oa 
day  a  emrgo  of  Ice  arrlTealsDot^hnift- 

slbie  to  disprove  acocptunoe  of  tbe  ioe  where  Hk 
not  claimed  that  tbe  purchasnrliobleotton  tolhs 
loe  was  an  afterUioogbt. 

(Kovamber  2S,UBU 


EXCEPTIONS  by  defendants  to  rulings  of 
tbe  Superior  Court  for  Bristol  County  made 
during  tbe  trial  of  an  action  brought  to  recover 
tbe  COD  tract  price  of  a  cargo  of  ice  sold  by  plaia- 
tifls  to  defendants,  which  resulted  in  a  verdict 
In  plaintiffs'  favor.  Buttained. 

The  facts  sufficiently  appear  In  tbe  opin- 
ion. 

Slmn.  BosmM.  Knowitonand  Arthar 
B.  ParrjTf  for  deCendants: 
In  a  contract  for  the  sale  of  Ice  at  whoIeBak 

by  a  dealer  in  the  article  to  one  to  be  sotd 
again  wher«  there  Is  no  opportuni^  for  in- 
spection of  the  ice  and  no  express  warranty 
made,  there  Is  an  implied  warranty  that  the 
ice  sold  is  mercbaotable  and  salable  as  ice  for 
ordinary  retail  use. 

TCtlspR  v.  Lamtnu,  138  Mms.  318^  Benja 
min  Sales,  8d  Am.  ed.  gg656,  657.  and  casts 
cited;  Jone»  v.  Jiui,  L.  R  8  Q.  B.  197. 

ifeisrs.  Walter  Clifford  and  Henry  H. 
Crapo  for  philnliffs. 


Nors.- JmiillKl  warranty  of  quottty  im  saKs  by  de- 

wrt^tton. 
«.  TaeaxeutorvMibL 
L  Fmdee's  rfffftts. 

In  an  exeoutorr  contract  for  the  sale  of  mer- 
chandise It  Is  on  Implied  oondltion  that  It  shall  be 
of  merchantable  quality.  Hamilton  v.  Ganyard, 
31  Barb.  201.  afHrmed  3  Keyea,  Cleu  UflPbersou, 
1  Bosw,  480;  HanrouB  v.  Utone,  ft  N.T.  88;  Reed  v.  Ran- 
dall, 29  N.  T.  3Se,B8  Am.  Dec.  aOft;  Htmer  t.  Sraoffer, 
0  111.68;  FKohv.ArabibaId,29N.  J.  L.  IN;  Fofrel  v. 
Bmbolier.  IS  Fa.r;  Ketcbum  v.  Wells,  UWu.  S5; 
HoOunv  T.  Kellej,  n  Iowa,  SOB;  DbvIb  v.  fiweeoey, 
75  Iowa.  4A:  WoodHower*  BeftpOTOo.T.  Tbarer,  GO 
Hun.  616;  Babcook  v.  Trioe,  18  IIL  4X0, 66  Am.  I}«o. 
nO:  Doane  v.  DuDbRm,  65  HI.  612. 

A  bu  jer  has  a  rltfbt  to  an  article  answering  the 
description  Id  tbe  oontraot,  not  on  the  ground  of 
wammt7,  but  becauee  tbe  seller  does  not  fulfill  tfae 
contract  bjr  f uratshlnfr  somethinfr  different  Bat- 
Icy  r.  aeveland  R.  MIR  Co.  21  Fed.  Bcp.  IW. 

A  vendee  who  knows  that  a  purcbasorbavteg  no 
oppmrtunltr  for  Inspectton  has  rettsd  upon  hfs 
judgment  to  supply  hogs  lit  tor  matM;  ImiOiedlr 
warrants  that  tbsy  will  be  marketalrie.  Best  v. 
FUnt,  S  New  Eng.  Rep.  aU.  68  Vt.  643. 

When  at  tbe  making  of  a  contract  tbe  seller  Is 
informed  of  the  usee  mtimded  to  be  made  of  an  ar- 
ticle contracted  for,  and  thepurcbas^  has  boop- 
portunltr  ror  inspection,  the  latter  Is  not  bonnd  to 
accept  the  article,  unless  It  is  reasonably  at  for  tbe 
purposee.  Lee  t.  Blokles  Saddlery  Co.  SB  Ko.  App. 

an. 

Under  a  oontaiM  for  the  pnrobaae  of  goods  In 

transit,  and  whkA  the  purchaser  has  no  oppor- 
tunity to  inspect,  be  is  not  t>ound  to  accept  them 
unless  raerobsntable.  Newbery  v.  Wall,  8  Jones  ft 

a.  m 

Uniler  an  executory  contract  for  the  sale  of  Ice, 
the  piirchaerr.  while  uot  entitled,  wltbont  express 
warranty,  to  Ice  of  the  first  quality,  is  entiUcd  to 
ico  of  "fair,  merobantatrie  quality."  Wtrner  v. 
Arctic  loe  Co. 71  Me. 4T6;  UtUen  «.  DlmnLtf  Ohio 
.St.  38fl. 
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In  Warren  Glass  Works  Co.  v.  Keystone  Cool  Co. 
of  Somerset,  S&  Md.  547,  It  was  held  that  in  an  ej»o- 
utory  contract  tor  tbe  sale  of  a  certain  kind  of  coal 
no  warranty  of  tbe  quality  of  the  coal  called  for 
by  the  contract  can  be  ImpUed,  or  of  its  fltnesi  for 
any  particular  purpose. 

Where  a  mamifaoturer  oonlraots  to  deliver  an 
article  ata  distant  place,  the  implied  warranty  <tf 
merohantabillty  does  not  cover  neoessary  deierto- 
ration  while  In  traosit.  Bull  V.  BoMnaoo,  Dl  Bxsb. 
348. 

A  «ontraot  for  the  purchase  of  a  machine  from  a 
dealer  Implies  that  the  machine  shall  be  a  new  one, 
and  the  dealer  cannot  impose  a  second-hand  one 
on  the  purchaser,  although  it  fulflUa  the  terms  of 
the  guaranty  as  to  beintr  woU  made  and  able  to  do 
as  good  Work  as  any  nuoblne  of  Its  kind.  Grieb  r. 
<Me,«)  mob.  807,1  Am.8t.Bep.  Soa. 

One  who  sells  tbe  crops  of  his  orchard  for  a  cer- 
tain number  of  ybamtooomels,  within  seotkiQ  ITV 
of  the  California  OlvU  Code,  which  provides  that 
"OOB  who  agreea  to  seU  merehandlse  nottheo  In 
eaJaleooe  thereby  warrants  Oiat  It  ataafl  be  sound 
and  merchantalde."  Blackwood  v.  Cuttbig  Fail- 
ing Go.  76  Cal.  212. 

In  a  contract  for  the  sale  and  delivery  of  a  grow- 
ing crop  <tf  wheat,  there  is  no  Implied  warranty 
Out  tt  wlU  be  of  any  particular  qoaH^  when 
tbtcsbed  and  ready  for  deMvcsy.  Davlav.  Mur- 
phy, 14  lod.  106. 

fiot  ff  contraofeed  for  while  la  tbe  staok  there  to 
animpUed  warranty  that  tt  shall  be  merohaataUe 
iirtna<toUvend.  FiabT.Kassbeny.aillLIHL 

Xnaoontmet  forthesalattf  oil, no warfsaty  of 
the  qoiUlty  of  the  casks  oraitainlng  It  Isloidfed. 
Oower  V.  Von  Dedalzon,  3  Bliur.  N.  C  JIT. 

Where  a  ^-endor  agrees  to  fill  an  order,  sent  for 
an  article  of  a  pnrticularquaUty,  hisllabtbtr  is  the 
same  as  when  the  proposition  to  s^l  tbe  article 
oomes  from  him  In  the  first  inrtanoe.  He  ii  Uatde 
If  the  goods  do  not  correspond  to  the  dnerl|»tiOD. 
Dalley  V.  €lreeo.  U  Pa.  118. 

When  nooal  dealer.  wKhoot  ovportmiHyfor  in- 
BpeofioD,  gtresan  oo^evto  the  agent  of  tbe  arino 
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1881.  Mduchib  t.  Cokbbll.  ^3 

Holmm,  J.,  delivered  the  opiDioD  of  the  to  be  shipped  from  Pembrpke,  He.  From 

court:  some  of  the  evidence  It  wwM  Beetn  that  the 

The  plaintiffs  agreed  to  sell  nnd  the  defpnci-  Ice  was  not  Ideotlfled  }sj  the  contract,  -bat  Was 

nuts  agreed  to  buy  a  cargo  of  ice  of  860  tons,  to  be  sii])plied  aad  appTOpHated  to  the  con- 


fer coal  to  b3  senC  to  hi m  f  rom  the  minp.'ftla  an 
Implied  term  of  contract  tbat  tbe  coal  ahall  be  mer- 
chantable. Bdwarde  v.Hatbairay,  IPhfla.  64&. 

A  desortptlOD  of  lumber  In  aoontnotforlta  brIg 
as^flbrtaln  lotaofboarteand  dimension  Mufl  now 
at  and  about  tbe  nlUt,**  dOM  not  amount  to  a  war- 
fwitr  Umt  the  lumber  la  merebantable,  WMtman 
nveae,  23He.  SIS. 

&  VtmiM'traMiHn. 

The  vendee  In  an  executory  oontraottornle  of 
an  artlote  Is  entitled  toareasonable  time  to  give  it 
a  fair  examination;  and  if  defective,  to  return  the 
arttele  and  recover  the  prioo  paid.  Woodle  v. 
Whitney,  88  Win.  ML 

Wben  tbe  contract  of  ealefi  exeontory,  the  reme- 
dy of  the  purchaser  to  recover  damage*,  on  the 
ground  thattbe  article  famished  does  not  corres- 
pond with  thatcontraoted  for,  dooa  not  survive  tbe 
ntenUoii  of  the  property  Iqrthe  vradea  after  dia- 
oovery  of  defeote,  nnteea  be  notify  tbe  vendor. 
Beed  v.Bandall.  S9N.  Y.8S8,86  Am.  DeaSOS;  Beok 
V.  Bheldon,  48  N.  Y.  806;  FalriMmk  Canning  Co.  v. 
Heuser.ll^M.T.SeO. 

In  eiKcutory  oonttacta  for  aale  and  delivery  of 
peisooal  property,  ttie  purcbaMT  man  gire  notfoe 
of  any  defeot  in  the  property  delivered  at  soon  as 
discovered.  If  be  wtehee  to  hold  the  MJIer  for  auoh 
defect.  Bprague  v.  Blake.  20  Wend.  81;  Leaven- 
worth ▼.  Packer, »  Barb.  1% 

Or  refuse  to  accept  It,  if  the  defect  M  diseovered 
beforetbepropertylsdellvered.  Boiden v. Clancy, 
56  Barb.  OOO. 

After  the  purchaser  under  an  exeentory  contract 
of  sale  bSB  bad  an  opportunity  to  examine  tlie  ar- 
ticle, and  Accept  It,  as  fulfflllnr  the  ooirtraot.  be  is 
concltidc<l  by  such  acceptance,  and  cannot  after- 
wardfl.  In  the  absence  of  fraud  or  exprM  warranty, 
ellc^  Its  defective  qoail^.  HcOormick  v.  8a  re  mi, 
45  N.  T.  ns,  8  Am.  Hep.  80;  Norton  v.  Dteyfussj  7 
cent.  Bep.  785,  lOB  H.  T.  «te  Ooplay  Iron  Co.  v. 
Pope.  10  Cent.  Hep.  711,  IW  N.  T.  «St. 

Whore  an  executory  contract  for  the  sale  of  logs 
called  for  "good,  smooth,  sound"  logs,  and  tbe 
logs  delivered  were  accepted  after  inspeotfon,  a 
warranty  of  soundness  wiUtnot  be  ImpHed  which 
survives  tbe  acoeptanccCof  tbe  property,  itfaxweil 
V.  Lee,  U  Jlina.  511;  Thompson  t.  Ubby,  W  Hlno. 
440. 

When  there  is  an  ezi»es8  orbnpHed  wamntiy  In 
the  sale  of  goods  ft  Is  not  necesmry  that  the  vendee 
should  return  them,  or  offer  to  return  tbem,  to  en- 
aUe  bim  to  recover  or  recoup  tbe  damages  which 
bebassustalnedbyabreaoboftliewarranty.  -Beat 
T.  Flint, »  yew  Eng.  Bep.  eOi.  88  Vt.BiSL  ' 

While  the  acceptance  of  an  article  porehased 
under  an  executory  contract  with  opptHrtunltyof 
inspection  at  the  tinle  of  delivery  wtthoiit  com- 
ptainti  may  raise  a  presumptiOD  tint  It  was  of  tbe 
quality  contemplated  by  tbe  parties,  it  wffl  not 
preclude  the  party  from  showing  and  setting  up' 
Rctuftl  dofect  and  quality  In  an  action  (or  tbe  price. 
Itabcock  v.  Trice,  18  III.  430,  AS  .Am.  IKn:.  Ma 

The  expression  of  a  wammty  In  a  contract -Wbloh 
the  law  yould  Imply  does  not  change  the  nHttirfl 
or  extent  of  the  obligation  ot'  the  remedy  upon  It. 
It^  v:  Randall.  i9  K  Y.  389. 88  Am.  Dec.  3».  * 

Under  an  executory  cootreet  for  the  enle  ot 
goods,  with  an  eJ^prese  warranty  of  ecrtatn  4aali-' 
tita,  tbe  purchaser  does  not  lose  hia  right  of  action 
upon  the  warranty  by  retaining  tbe  goods  after ' 
dlsooverln?  the  absence  of  the  warrantodQualltiw. 
Say  V.  Foot,     N.  T.  418, 11  Am.  Bep.  Tl^PaAsr.' 


I  Morris  Ax  ft  Tool  Co.  64  N.  Y.  8Mi  Eust  Bckler, 
41  N.  Y.  48S;  Brlgg  v.  Hilton.  1  Cent.  Rep.  8OT,  W 
N.  T,  517;  Kent  v. Friedman,  10eDt.Uep.71S,  KAN. 
Y.6X6.  •  - 

eaylord  Mfg.  Oo.  v.  Allan,  S8  H.  Y.  615.  eeems  by 
the  language  used  in  the  opinion  to  oonftlot  with 
the  bnt^aentloned  cases;  bat  in  tbaioasa  tbe  ex- 
press wammty  extesded  only  to  qoaUtles  wlifeh 
the-law  Implies.  The  same  la  true  cdt  Beed  v.  Maifr- 
daU. »  fl.  y.  868,  «ft  Am.  Dee.  aofc 

In  casenta  vrarranty,expreaaor  iaoplM,  where 
the  article  purchased  proved  defeoUve  or  unfit  for 
the  use  Intended,  tbe  purchaser  may,  without  offer- 
ing to  return  It  and  wttbetit  ootilyiag  tbe  vendor 
of  its  defecta.  bring  his  action  for  the  recovery  of 
damages;  or,  If  sued  for  tbe  prloei,  saay  set  up  and 
bavesneh  damages  aHowedtohim  byway  of  re. 
ooupmeot  (Morehouse  v.  Comstoek,  42  Wis.  6S6), 
unless  tbe  purchaser  baa  full  opportunity  for  ex- 
amtnatloD, and  ttaadefeetaare  patent,  and  bere- 
tatestbe  aztMe  with  knowtoOge  of  sueh  defeota. 
Loeto  V.  WnUamson,  40  Wis.  «IT. 

Whether  the  cause  of  action  Is  for  a  broach  of 
tbe  eon  tract,  or  for  a  breach  of  the  warranty.  Is  a 
men  matter  of  nomendature.  Hastings  v.  Love- 
ring.  S  Picft.      U  Am.  Dee.  490^ 

And  the  breach  of  tbe-  promise  Implied  by  tbe 
law  works  the  same  oooeequenoes  and  Imposes  the 
same  obUgatlons,  and  creates  the  same  rights  as 
thebreacbof theexprempronilse.  Bagleyv.Cleve- 
land  R.  MtIL  Oo.  n  Ved.  Rep.  188; 

Bee  an  nniole  entitkxi,  **Bea>edies  for  Defective 
QnaHtyon  Executory  Contraou  of  Bale  or  Manu- 
facture." 8ffAIb.L.  J.MBk  ^ 

bh  In  exMiita^  solAb 

Tn  all  Jurlsdtetlons  when  tbe  ooramon  law  la  Sal- 
lowed the  cases  unanimously  hold  that  la  executed 
sales  of  chattels,  ascertained  and  Inspeoied  by  the 
purchaser,  no  warranty  of  quality  Is  implied.  Id 
iheabeenoeof  ftand or  expnas  warrant^',  faeeot 
emtAnr  ts  the  rule  In  such  sales. 

The  doctrine  of  implied  wntranty  of  quality  aris- 
ing from  the  payment  of  a  ^^ontKl  price"  Is  not  at 
present  raxignlaed  except  tu  South  OareHna.  Bnl- 
wlnkle  V.  Q«mer,  n  S.  0.  STS;  Roae  v.  Seattle,  8 
NottAMeCSSB. 

It  was  formerly  recognized  In'  OonneoUout  (Ral- 
ley  V.  Nlokota,  2  Root,  407)  but  It  was  repudiated  In 
i^BtState  In  Dean  v.  Mason.  4  Oonn.4S8,  10 Am. 
Dec.  168,  and  the  cases  supporting  ft  overruled. 

Where  (roods  are  sold  on  Inspect  Hm,  no  warranty 
ts  Implied  other  tiian  that  the  identtoal  goods  sold, 
and  no  others,  shall  be  deltveredi,  even  though  tbey 
do  not  answer  tbe  name  given  tiiem  by  the  vendor. 
OarKm  v.  BallUe.  It  Pia.  mi,  BT  Am.  Deo.  US;  Uird 
T.  Qrow,  80  Pa.  SB,  80  Am.  DeoL  SM, 

A  bargain' and  sale  of  a  ohatcel  of  a  partieular 
description  Imports  a  warranty  tbat  ttae  article 
soldlsef  tlmt  deeorlptlon.  Dounoe  v-.'Dow,ifl4N. 
Y.  41^  Wood  Mower  *  Reapw  Gbi.  v.  ISiayer,  53 
Hun,  5M;  WMte  v.  Miller.  71  H.  Y.  US.  overmllng 
Sebra*  V.  Wood.  8  CM.  48. 

In  the  sale  of  seeds  represented  by  the  vendor  to 
be  seeds  known  by  a  certain  name  to  tbe  market,  a 
'Warranty  to  imiMed  that  tlwaeeis  aoneid  wttb  tbe 
repiT'sentatlotis;  wbere  tbh  purohaner  has  no  op- 
t}ortimitymMn*pMtlon,aiUlitia4ieottoi>  would  not 
disclose  the  defecta  TaU'WyoK-r.  AUen,  N.  Y. 
Bl. S5Am.Rep.-18B.  ■  ■  ■ 
'  In  tbe  Kde' of  vegetable  «ee«  a  warranty  Is  tnv 
idled  that  it  Is  fitae  troMWiy  latent  Aefeec  arising 
from'tbeAode  of  tttttUvaUon.  Whit*  v.  Hitter,  71 
N.  T.  181,27  Am.  Bip.  1ft 
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tract  by  tba  phfaitiffk,  the  wllen.  From 
otber  inila  of  the  testimoDT  it  mJcbt  be  Id- 
femd  that  the  Ice  was  tdeotifled  by  tbe  coo- 
tract,  but  at  ft  time  aad  under  circnmstances 
trben  tbe  defeodauta  had  do  opportuoitr  to 


inspect  it  before  abSpment.     Tbe  jUge  Iip' 
siructed  tbe  j«T  geaanUr  that  tbmwaraai 
implied  sfllnBaUoo  AM  tbe  ioe  waa-ef '«ncb- 
kind  that  H  co«ld  be  riiipped.  transiwted  t^- 
sea,  aoddiacfaar^  at  New  Bedfoitll  aiotnit- 


Aii  implied  wanaotjr  arWng  from  tbe  fttnevof  I 
the  thlDff  sold  for  ontlmuy  use  does  not  embrace 
defect*  dlKOverable  by  ordinary  prudence  and 
oate.  Soffman  t.  Oatea,  17  Oa.  701. 

Tbe  buitnefli  of  a  druggist  is  auoh  that  Id  tbe 
very  nature  of  things  be  must  be  held  to  warrant 
that  be  wUl  deliver  tbe  drag  called  for  and  pur- 
(Aased  br  the  ouatomer.  Jones  Oeorge,  W  Tex. 
148.41!  Am.  Bep.e8e. 

A  drover  who  s^  beef  oattle  to  a  butcher  does 
not  Impliedly  wanant  that  they  bare  not  been 
bnilHdtaitcanaU.  Ooldrloh  r.Bfao,sa.Ik.8mttli, 
3M. 

It  la  only  wbeo  a  party  andertakes  to  supply  an 
article  for  a  particular  purpose,  that  be  to  held  to 
warrant  it  tit  tor  that  purpoae.  Ottawa,  &  *  F. 
Olom  Co.  V.  Onnther,  II  Fed.  Bep.  108. 

Upon  the  aale  of  flour  Id  barteto,  there  laoolnft* 
pUed  warrBntr  tliat  It  Is  Ht  for  aU  the  Ofdlnavy 
purposee  for  which  dour  Is  used.  Hart  T.  Wrl^t, 
IT  Wend.  807.  alBnned.  U  Wend.  4H. 

nwnla  iM>  taapUed  warranty  tqramiUerln  tlie 
sale  of  bran  that  It  Is  fit  for  feeding  stock.  Lukeu 
V.  Ftelund,  27  Kan.  664, 51  Am.  Bep,  tS». 

In  thla  case  plalntUI's  oow  was  poleonod  by  swal- 
lowing two  copper  etaspa  that  in  some  unknown 
way  got  Into  the  bran  at  the  mtU. 

Wbereaapeolfle  artii^of  a  known,  reoognlaed 
and  defined  description  to  ordered  from  a  manu- 
facturer, no  warraoty  will  be  Implied  that  It  to  fit 
for  the  purpose  for  whtota  tbe  purohaaw  Intends 
toiMelt.  OonUiT.Bn^V,6Ii.B.A.8BI,ttMlnD. 

m 

When  a  speoUc  article  to  ordered  and  fumtobed. 
althout^  tbe  purobaaerstateatbe  purpoae  to  which 
he  intends  to  apidy  It,  there  to  no  implied  warranty 
on  the  pwt  of  tbe  t«ndor  that  It  to  saitaUe  for  the 
purpoee.  Xaaon  v.Chappell,  IfiOratCfiTS;  Thomp- 
aonv.Llbby.8SHlnn.448.  Ormlra, Baumbatdt Co. v. 
Qemhr  iWto.)  Blay  &.  UBL 

A  p<nrk  packer,  who  f  urnlshee  a  dealer  bams  for 
a  diatant  market,  Impliedly  wanrania  Oiat  they  are, 
at  tin  time  of  sale,  fit  to  be  abipped  toauch  market. 
Leopold  V.  Tan  KIA,  91  Wto.  163. 

Upon  a  eale  of  com  meal  for  shipment  to  a  par^ 
tloular  market,  a  warranty  to  Implied  that  It  waa 
enttablT  packed  and  fit  for  shipment,  but  not  that 
it  will  eontlDue  sound  tor  any  definite  length  of 
time.  Hann  v.  Eventon,  SS  Ind.  866. 

The  Oeorgte  Code  provldea:  ^The  seller,  bow- 
ever.  In  all  caaea  (untesa  ezpreesly  or  from  tbe  nat- 
ure of  tbe  transaction  excepted)  warrants  .  .  . 
that  the  article  aold  to  merchantable  and  reasona- 
Ur  suited  to  tbe  nse  Intended."  It  to  tbera  beW 
that  an  ezpreaa  guaranty  tbat  a  fertUlaer  should 
come  op  to  a  certain  anabatodoea  notexolnde  tbe 
warranty  implied  by  law  that  It  to  roerohantaWe 
and  lesaooably  suited  to  the  uae  Intended.  WUooi 
V,  Owens.  64  Qa.  Ml. 

Nor  does  the  polni  Ing  out  of  defecta  discoverable 
by  examination  exclude  the  warraoty  which  the 
lawlmidlai.  Cochran  v.  JcMwa,  8ft  Oa.  978. 

Upon  the  sale  of  a  piano  by  a  manufacturer  to  a 
dealer,  there  to  no  Implied  warranty  m  to  the  qual- 
ity of  the  piano,  and  the  contract  to  HUtofled  by  an 
ttatronwot  merchantable  and  salable  as  such. 
Wilson  V.  lAwrence,  UB  Haas.  818. 

Upon  tbe  purchase  of  aeoond-band  machinery 
fromonenota  dealer  or  manufacturer  of  the  aame, 
although  a  praoUoal  naohlotot,  wbera  tbe  pun- 
obaaer  has  ample  opBortunlty  toe  laepeottoo,  no 
warranty  of  quality  caa  be  tepUed.  Bloe  T.  Vor^ 
ayth.  41  Hd.  aeSL 
14  L.R  A. 


Inevetyaafeof  goo^ef  aapedfledduaatlpUuii; 
wbera  the  buyer  has  naepportonl^  to  InspaoCibe- 
CMnoiodtt?,  thereto  a»  latpMed  warrant  thiBt<  11- 
abaU  be  aahible  Id  tbe  awket  HDdM- the  dematna- 
tlon  menttoned  In  the  eentnot.  Ooeeat  emptnr 
does  DOC  apply.  ecrdlDer  t.  Gray.  1  OampMvUi: 
NIctafd  T,  OodlB,  10  Xzch.  M;  Laing  v.  FMgeoo,  4 
Camph.  im-,  JcnnlBga  v.  6nrtK.  8  Itawle.  188,. XS> 
Am.  Dee^  111;  Jonee  V.  Just,  L.  R.  8  Q.  a  lOT- 

The  warrant  faaptted,  whavwfthe  purohaserhas 
no  opportunity'  t»  loQteot  the-  gneda,  reqoifeewalr 
salable  goods  and  does  not  eatead  to  any  pnrtleu- 
lar  quality  or  OnaBam.  Bra*  v.  Dlaser,  Wt-V^- 
m. 

In  case  of  a  sale  without  sample  w  iospectleiv DO' 
Implied  warrantfesaitoa. except  that  <rf  mecchanta- 
bllity.  OaHagherv.  Waring,  »WeiBd.«L 

Whera  gooda  era  purchaeed  wMeb  the  purchaser 
baa  no  opportunity  t»a»amlne>.  then  to  an  tmplM 
warranty,  not  only  that  tbey  dtuM  totat  wl  thin  tbe 
general  desariptton  ot  tbe  aaMolv  Cnr  whleb  Hiey 
are  puicfaaaed.  baa  ato»  tbat  tbey  ahall  be  mer- 
chantable aa aaetu  Verriatn  t.  VleM,  H  Wla-dtf;. 
Hood  V.  Blocb.  S9W.Ta.au. 

If  a  person  s^  an  article  by  a  particular  and 
well-known  deserlptlon.  whiob  to  not  examlned^ly 
the  purchaser,  a  warranty  to  knpUed  that  theartl- 
dft  to  (tf  a  Uir  marabanUrioquall^  and  csmea 
ponds  to  the  <toecrtptlon  under  which  K  la  aold. 
Chicago  PacklBg  A  Prov.  Od.  v.TUton.  87  HI.  BIT. 

■me  caae  of  Mckaan  T.  Jordan,  a  K.  a  m  boUa 
that  tbe  fact  tbat  tbe  pniehaaer  bad  nooivofta- 
atty  to  iDVieot  the  goe*  at  tba  ttane  of  the  sale 
doea  not  raise  an  ImpUcd  wamwty  of  quality.  It 
to  there  aatt  "The  cariy  difference  H  can  make,, 
wtmi  tbe  aarchaaea-  aeea  the  article  and  artoan-be 
aends  aa  order,  w  baa  not  an  ofpcfftanltjr  lo  aee  lt» 
to  that.  In  tbe  fonnar  case,  ha  Judges  toe  hbnsilf . 
In  the  latter  he  eoaaHtutea  the  vendor  bto  agent  to 
aelect  f or  him,  .  .  .  andhehaaaDcauaaaCeeai- 
pUnt.  noleas  tben  be  fraud." 

TbaezeeptlMito  the  rule  of  eaveat  eanrtor,lbat 
tbera  to  an  ImpUad  warrant  of  quallty.where  there 
toino  opportunity  for  InapeotlQii.  appBea  oolr  to 
caaea  wbwe  hupedlon  to  impractloable.  aa  when 
goods  have  not  yet  arrived,  Hyatt  t.  BcvKSCUU 
A  J.  Ue,  as  Am.  Deo.  8T8. 

No  Implied  warranty  of  quaUty  In  an  exeooted 
sale  of  m<riaaaea  arlaea  from  the  fact  that  th*  par. 
ohaaw  did  not  open  the  casks  and  teat  It,  although 
he  might  have  done  BOh  Humptuejt  v.<Xunltaei,a 
Blackf.Sia. 

Nor  to  the  case  of  paint  In  unopened  iHgL  Hoi- 
den  V.  DeklD.  4  Johoa.  4SL 

Nor  of  crockery  bioratea.  IhonpeonT.AMoo, 
14  Johns.  8tSi 

Norof  flourln  barrela.  Bart  v.  Wright,  HWeod. 
SB7.  afflrraed  18  Wend.  4CS. 

Nor  of  bemp  In  bales.  Salisbury  v.  Stabler,  10 
Wend.  iW,  88  Am.  Dec.  487. 

Nor  of  tobacco  In  kegs.  Hyatt  v.  Boyle,  •  QUI 
AJ.m»Am.  Dec.«8. 

Nor  of  garden  aceda.  Itoora  t,  ItoKlnlay.  ICtot 
4U. 

Nor  of  wool  In  balaa,  altbougb  Oen  to  a  local 
usage  to  the  ooDtnrr.  Banurd  t.  Kellogg.  TT  U. 
&  888,  U  L.  ed.  807. 

A  special  custom  that  ordinary  words  of  deaortp- 
Uon  an  underatood  aa  worda  of  warranty,  cannot 
beproved.  WetberlU  v.  NeUaon,  SO  Pa.  «8l 

See  "Hotea  In  tbe  Iaw  of  Im^led  Wamatr.**  18 
AJb.L.J.aSi.  J.G.Q.  . 
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tcmnlitcd  bf  tbe  otmtract,  and  'no  other  Im- 
pliea  affiraaUoo  or  mrruity.  If  tbe  Instruc- 
tioD  U  wrong  Id  eitWr  view  which  the  jniy 
migbi  have  taken  of  the  facta,  the  ezoqrtions 
must  be  sustained,  and  it  is  unnecessary  to 
consider  whether  the  impUcatioD  would  be 
more  extensive  in  the  former  case  than  in  tbe 
latlor. 

la  aome  omtracta  oC  tbe  latter  kind,  when 
the  Bale  la  of  spectfte  goods,  but  the  buver  has 
BO  chance  to  inspect  thrai,  Uie  name  sitmi  to 
tbe  goods  in  the  contract,  taken  in  Its  com- 
memal  sense,  may  deacrf  be  all  that  the  pur- 
cliaser  is  entitled  to  demand.  So  It  was  held 
with  r^ard  to  "Manilla  sucar"  in  Oouler  v. 
Eajd€»tgar  Refinery,  103  Mass.  881. 

But  in  many  cases  like  the  present  tbe  Infer- 
ence is  warranted  ihat  tbe  thing  to  be  fur- 
nisbed  must  be  not  only  a  thing  of  tbe  name 
mentioned  In  tbe  contract,  but  something  more. 
How  much  more  may  depwod  upon  drcum- 
stances,  and  at  times  tlie  whole  questioo  may 
te  for  the  Jury.  If  a  veiy  wue,  geaeric 
word  is  used,  like  "Ice,"  whkb  taken  literally 
may  be  tattofled  by  a  wortbleas  article,  and 
the  contract  is  a  commercial  contract,  the 
court  properly  may  instruct  tbe  jury  that  tbe 
word  means  more  than  Its  bare  dennltion  in 
the  dicllooary,  and  calls  for  a  mercbaotable 
article  of  tbai  name.  If  that  is  not  furnished, 
Uie  contract  Is  not  performed.  "Wamtr  v. 
Ardie  lee  Ce.  74  He.  47S;  Am«  V.  Shummy, 
108  Maai.  866,  WO;  Wkimor*  ?.  a»uik  Betlon 
Iren  (Ja.  8  Allen«  68.  68. 


In  a  sale  of  "UullU  hemp,"  Itke  that  of  tbe 
angar  in  Oouler  t.  Bagle  Sugar  H^fitury,  it  was 
held  fn  England  that  tbe  hemp  must  he  mer- 
chanuble.  Jone$  t.  Ju»t,  t.  R.  8  Q.  B.  197; 
Gardiner  t.  Gray,  4  Oempb.  144;  Boward  v. 
Soey,  93  Wend.  860.  861,  86  Am.  Dec.  678; 
Marian  t.  Field,  89  Wis.  678;  Fi*h  v.  Bote- 
berry,  nia.  260.  miBiOeoekY.  7Ww.l»ni. 
480.  «t)  Am.  Deo.  060.  Bee  B^ht  v.  Baeen,  \i» 
Mass.  10,  IS,  80  Am.  Rep.  689;  Haetingt  r. 
Loveriny,  8  Pick.  814,  220. 18  Am.  Dec.  420. 

3,  Tbe  plaintiffs  put  in  evidence  tending  to 
show  that  tbe  defendants  nerer  notified  tbem 
of  any  defect  in  tbe  quality  or  condition  of  the 
ice  until  after  this  suit.  To  meet  tbis,  tbe  de- 
fendants offered  a  protest  signed  and  sworn  to 
by  one  of  them  on  tbe  day  tbe  tee  arrived, 
'nils  protest  was  no  evidence  that  the  state- 
ments contained  fn  It  were  true,  or  that  tbe 
defendants'  story  was  not  false.  So  far  as  the 
plaintiffs*  evidence  was  introduced  for  tbe 
purpose  of  sbowiDir  such  an  acceptance  of  the 
loe  as  to  bar  ihe  deTendanta  from  alleging  that 
It  did  not  satisfy  tbe  contract  [Mone  v.  Moore, 
88  Me.  478.  18  L.  R  A.  224;  Oaalord  Ufg,  Co. 
V.  Allen,  58  N.  T.  616,  519)  the  protest,  of 
course,  had  no  bearing.  And,  although  it  did 
show  ibat  tbe  defendants'  story  was  not  an 
afterthought,  it  was  properly  excluded,  the 
{^Intfffs,  so  far  as  appears,  not  having  taken 
that  apedfle  point  Wathee  v.  Btory,  189 
Mass.  116. 

Sue^iont  nutained. 


WISCONSIN  SUPREMB  COURT. 


John  JOHNSON.  Betpt., 

CHICAGO.  ST.  PAtrU  MINNEAPOLIS  ft 
OMAHA  R  CO.,  Appt. 
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Snrfihce  water  on  ono's  pFomlaes,  In- 
elndlnif  tbai  which  hmm  been  thrown 
tharMm  trom  Ugh^  levels  br  embuikments, 
dltcbea.  4ndas  and  cnlverta,  mar  be  iawfullj 
turned  and  diverted  from  his  hud  to  tbe  land  of 
•sotber.and  the  onlr  remedr  Of  the  iatter  Is  to 
pasBtt  on  again  to  otiwr  lands. 

(Deoenbcril^taBL) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Ashland  <>>unty  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  unlawfully  discharging 
surface  water  upon  plaintiff's  premises.  Be- 
vereed. 

Tbe  facts  an  staled  in  the  opinioii. 
Jf«sm.  TMsklH  *  Hetrill,  for  appel- 
laot: 

The  obstrucUoD  of  surface  water  or  an  altera- 
tion in  the  flow  of  it  affords  no  cauae  of  action 
in  behalf  of  any  person  who  may  suffer  loss  or 


NOTC— AS  to  tbe  rlgbtB  and  ramedfos  lo  regard  to 
surface  water,  see  note*  to  Seymour  v.  Oummlns 
Und.)fti;..B.A.l»;  Jordan  v.  8t  Paul.  M.  *  H.  B. 
Co.fmso.lSUK.A.Sn;  O*0oBBdl  r.  BMt  Ten. 
•M-^.  V.  *  O.  B.  Oe.  (Oa.>  IS  L.  B.  A.  m. 
14L.  RA. 


detrlmmt  therefrom  agalnat  one  who  doea  no 
act  inconfliilent  with  tbe  due  exerctoeof  domin- 
ion over  hte  own  aoil. 

Oannon  v.  Bargadon,  10  Allen,  106, 87  Am. 
Dec.  625;  Water*  v.  Bay  View,  91  Wis;  642; 
AUen  T.  Chippewa  FtiUa,  68  Wfa.  480,  28  Am. 
Rep.  748;  Boyt  v.  Hudeon.  27  Wis.  656,  9 
Am.  Rep.  478;  Tuner  v.  Dartmovth,  18  Alien, 
891;  Barry  v.  Xoue/f.  8  Allen,  127;  Biekineon 
V.  Waree»ter,  7  Allen,  19;  Ptagg  v.  Woreetiter, 
18  Gray,  601;  Park*  v.  Ne%tbvryport,  10  Gray, 
88;  Lemrd  Stram,  68  Wis.  1(2,  61  Am. 
Rep.  716;  BarUtn  v.  ChieaM  A  N.  W.  B.  Co. 
61  Wis.  515;  (/Qmnor  v.  Pirn  du  Lae.  A.  A 
P.  B.  Of,  Si  Wla.  686,  88  Am.  .R^  764; 
Bfttrieh  v.  Biehter,  87  Wis.  886;  v. 
Wafne.  89  Wis.  611;  Banudate  v.  Foote,  65 
Wis.  560. 

A  land-owner  has  tbe  right.  In  lawfully  im- 

J>rovinK  and  uaiug  his  land,  to  so  raise  or 
ower  its  surface  as  to  shed  more  or  less  water 
upon  the  adjoining  property,  to  pntvent  tbe 
surface  water  from  going  upon  such  property, 
or  to  abed  surface  water  upon  property  where 
It  would  not  otherwise  go. 

Jordan  v.  8t.  Pbtil,  J.  4  JT.  A  Cb.  6  L  R 
A.  678,  48  Mhin.  172;  Sown  v.  Low  (Fa.)  9 
AtL  Rep.  44,  and  note;  Union  v.  Buriet,  88 
N.  J.  L.  81;  BouMy  v.  iipeer.  81  N.  J.  L.  861, 
86  Am.  Dec.  816;  8  DIUod,  Mnn.  Corp.  797 
et  teq.;  Gould,  Watan,  868  0t  SM./O'aMRor 
T.  F^du  Lae,  A.  A  P.  B  Co.  B  Wh.  596, 88 
Am.  Reft.7M:  BaaMn  v.  <mme  A  N.  W\B. 
Co.  61  Wh.  516;  PMOipt  T.Waterlunm,  m 
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Itma,  199,  S8  Am.  Rep.        fjeuard  v.  Stram; 

Wit.  11%  &1  Am.  Rep.  715  ;  Bftk  v.  Fon 
Ou  Ui.  m  Wii.  228,  58  Am.  Rep.  879;  Abbott 
V.  Kantcn  Citv,  J^.  J.  db  V.  B.  R  Co.  83  Mo. 
371,  58  Am.  Rep.  581;  Uoyt  v.  ffifd'on,  27 
Wis.  ^m,  9  Am.  Rep.  473;  Rar  v.  Pag/urm,  8 
Bflrn.  &  C.  855;  Lfe  v.  Mtnneapptit,  32  Minn. 
I8i  (yBru-n  V.  St.  Paul,  25  Minn.  831;  Hen- 
derSoH  v.  Minneapolis,  32  Minn.  819;  liowe  v. 
St.  Paul,  M.  &  M.  R.  Co.  41  Minn.  884. 

Tbe  tiehl  to  so  use  and  improve  one's  own 
land  does  not,  bowevcr,  tnchide  the  right  to  do 
so  merely  by  transferring  from  ft  surface  wiiiers 
naturalw  resting  upon  It  to  the  land  of  another. 
It  is  only  where  such  shifting  of  the  burden 
follows  as  an  incident  of  using  or  Improving 
his  land,  as  such  land  Is  ordtDHrUy  used  or 
improved,  that  it  can  be  justified. 

Mobs  Minneamlit,  23  Minn.  159;  (TBnen 
V.  St.  Paul,  25  Minn.  831;  ITogenson  v. 
Paul,  M.  M.  R.  Co.  31  Minn.  224;  BlaJcetg 
Tvm.  V.  Den'ne,  80  Minn.  53;  Pj/e  v.  Mani'ato, 
84  Mlnti.  878:  Offton  v.  St.  Paul,  M.  dk  M.  Jt. 
Co.  88  Minn.  419. 

Jfema.  LamorQuxi  GleaBOB.  0he»  A 
Wright*  for  respondent: 

It  13  the  duty  of  every  owner  of  land,  if  be 
wishes  to  carry  off  the  surface  water  from  his 
own  land,  to  uo  so  without  material  injury  or 
detriment  to  tbe  land  of  bis  neighbors,  and  if 
be  cannot  he  must  suffer  Ibe  Inconvenience 
arising  from  its  presence,  and  cannot  complaf o 
that  oiben  refuse  to  allow  Its  passage  over 
their  lands. 

PettigreiB  v.  EmmtiUe,  35  Wis.  223,  8  Am. 
Rep.  60. 

Such  doctrine  will  prevent  hira  from  usin^ 
means  for  tbe  purpose  of  making  it  flow  there, 
whenever  the  same  would  be  materially  Injuri- 
ous to  tbe  interests  of  tbe  proprietor  tbemf . 

Pfttigrgw  V.  BransttUe,  supra;  BnrkUg  v. 
Wilwx,  86  N.  T.  140, 40  Am.  Rep.  519;  OUsom 
T.  St.  Paul,  Af.  A  M.  R.  Co.  88  Minn.  419; 
Hogenstm  v.  8t.  Paul,  if.  A  U.  R.  Oo,  81 
Minn.  234;  Ooald,  Waters.  fi§  371.  378;  Uicks 
T.  SiUirnan,  98  ill.  365;  JadcsonvUk.  N.  W.  A 
&  B.  R  Vo.  T.  OoT.  91  Ul.  SCO;  Ourtit  r.  Saat- 
(TH  A  CS>.  98  Man.  428:  McGormiek  v.  Kansas 
City,  8t.  J.  AO.B.R  Oo.  70  Mo'.  850,  85  Am'. 
Ren.  481;  Pf/e  r.  Mankato,  36  Minn.  878;  Le*- 
sard  V.  ^ram,  62  Wis.  112.  SI  Am.  Rep.  715; 
Bfi/t  v.-IIadrnm,  S7  Wis.  656, 9  Am.  Rep.  478. 

OHoD,  J*.,  delivered  the  opinion  of  tbe 

citmrt: 

Tbis  action  ts  brongbt'by  tbe  plaintiff  to  re- 
cover damages  of  the  defendant  Company  for 
diverting  surface  water  rtintitng  across  its 
lands  to  and  over  the  premises  of  the  plaintiff. 
The  rsiHvay  track  of  the  defendant  runs  <wt 
and  west  wong  tbe  center  of  Fourth  Street  of 

'  the  city  of  Ashland,  and  the  street  la  between 
blocks  98  and  39  on  the  aorib  and  blocks  47 
and  ^  on  the  sooth;  and  the  deffbdaltt  also 
owDs  the-  nortti  half  of  said  laftt-mentioned 
Uockn,  on  which  It  bas  three  side  tracks,  leav- 
Ih|5  the  main  track  west  of  said  blocks  and 
mnnhiir-fio^itheast.  The  prAni}se<)of  the  plain- 
tiff are  lotil  in  block  :28,— the  second  lot  north 
of  FVhifib  Sbcet;  and  the  brother  of  the  plain- 
tiff  o^m  tbe  intinrenlng-  lot.   These  blocks 

.  lie  between  ISlcTantb  and  Beaser  Avemu^  on 
the  east  and  west,— Eleventh  "Avenac  on 
UL.R.A- 


the  east,  and  Beaaer  Avedoe  on  Oe  west 
There  le  a  ravine  coming  down  ftrom  the  south 
on  tbe  land  of  tbe  defettaaot,  and  running  to 
Eleventh  Aveuue,  and  thence  tumtng  north- 
east towards  the  lake,  by  which  surface  water, 
in  tbe  time  of  rains,  is  carried  across  tbe  rail- 
way track ;  and  just  north  of  tbe  track  there  is 
a  swale  of  some  depth  at  tbe  center,  which  is 
filled  up  In  the  time  of  rains,  and  the  water 
runs  off  IB  said  nvhielowlirds  tbe  lake.  There 
fs  another  ravine,  of  lowplace.  turning  towards 
northeast  from  or  near  the  upper  end  of  the 
other  ravine  last  mentioned.  Tbe  defendant 
made  a  ci))vcrt  under  its  track  for  tbe  water 
in  theflrst-meniloned  ravine  to  run  off  north 
towards  tbe  lake,  and  cot  a  ditch  along  tbe 
soutb  side  of  its  track  from  nearsald  culvert  u> 
a  point  00  Twelfth  Avenue,  to  meet  another 
dfttfh  mnntn'g  through  the  tow  ground  or 
ravine  second  above  mentiimed;  and  thence 
there  was  constructed  a  box-drain  along  tbe 
soutb  side  of  tbe  track  to  carry  the  water  on 
towards  tbe  west,  to  a  point  on  Fourth  Street, 
opposite  Uie  plaintiff's  lot,  where  a  culvert  un- 
der the  track  was  constracted  to  cany  the 
water  off  nortbwe<>rt  towards  the  lake,  over  and 
through  tbe  pIiiintlfTs  lot,  after  passing  the  lot 
of  his  brother.  The  track  of  the  Northero 
Paciflc  Railway  runs  east  and  weet  along  Fifth 
Street;  south  of  Fourth  Street.  There  is  a. 
ravfaie  from  tbe  Soutb  uf  Fifth  Street  and 
southwest  of  the  southwest  oomerof  block  47, 
and  runnlne  northwardly  to  the  last  mentioned 
culvert,  opposite  plaintiff's  premises,  by  wbicb 
surface  water  Is  carried  through  a  culvert  under 
tbe  track  of  tbe  Northern  Pacific  road,  and  on 
through  the  culvert  opposite  plaintiff's  prem- 
ises, and  acroes  the  same  towards  tbe  lake. 
These  culverts  of  tbe  defendant  under  tbe  em- 
bankment and  track  appear  to  beplaoixl  where 
tbe  surface  water  fonnerly  passed  towatds  the 
lake,  and  there  does  net  appear  to  have  been 
made  very  much  change  in  the  natural  or 
former  running  of  tbe  surface  water  towards 
tbe  lake  by  the  defendant  by  its  ditches,  box- 
drain  and  culverts.  Perhaps  some  more  water 
tbui  formerly  Is  made  to  pass  across  tba  de- 
fendant's track  oppusite  the  plaintiff's  prem- 
ises; but  Ibift  wuuld  seem  to  be  on  account  of 
tbe  natural  descent  of  tbe  ground.  The  plain- 
tiff tettified  that  the  water  aatorally  ran  acrosa 
his  k)t,  and  that  the-  gnmnd  slopes  from 
Fourth  Street  towards  fai»  place,  and  bis  kA 
slopes  towards  his  bouse,  and  that  his  house 
stands  in  low  ground,  and  that  be  put  in  a  drala 
to  divert  tbe  water  from  bis  cellar,  and  the 
drain  was  stopped  up  when  and  a  week  biefore 
he  brought  tbis  action.  Be  testified  also  that 
the  water  ran  across  bis  lot  and  on  northwest- 
erly before  the  track  was  laid,  and  that  be  and 
bis  brother  made  adamonlhe  south  sfdeothia 
brother's  lot  to  keep  the  water  from  running 
across  the  Into,  but  that  it  was  not  high  enough 
In  times  of  heavy  rains;  and  tMt  he  built  hi* 
house  in  the  summer  of  1888,  and  tbe  defeod- 
ant  laid  Its  track  of^posfta  bis  bouse  tbe  same 
summer.  ' 

From  this  dewtiptlon  of  the  locaBtv  It  would 
seem  that  thcdefendantcorapanytooKtheonly 
proper  measures  to  pass  on  the  surface  water 
Inwards  tbe  Uke,  coasIsteDt  with  the  huOdlag 
And  use  of  its  railway.  AnembanknaentakHir 
Fourth  Street  was  necesaaiy.  As  that  would 
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dam  op ibftcaifaoe  watera 'coming  acrowtbelr 
grouDdi  ft«m  the  soutti,  io  order  to  pass  tliem 
oil  thifM^^  tbflp«.  onlwwtB  a  pr<^)er  distance 
apart,  tbe  dilcbea  and  boz-drafn  wen  oeoes- 
iiZT  to  direct  Uie  natei  to  tba  culverts.  .  The 
plaintiff  contplaiBa  that  tbe  company's  wor^s 
retard  tbe  ninning  off  of  tbe  waters  from  tbe 
swale  ordeep  place  nearElevcotb  Avoaue  and 
south  of  Its  track;  and  that,  when  filled  up,  It 
is  three  or  four  feet  deep.  It  may  take  longer 
time  for  tbe  water  to  run  off  when  .this  svate 
la  filled  up,  but  its  depth  caoAot  injure  the 
idaintilt,  for,  while  it  stands  in  the  8w»le,  it 
does  not  run  out  from  the  bottom,  sod  o^ly  do 
much  can  run  from  its  surface,  and  wUeu  low 
enough  It  stops  ruuDing  out,'  and  it  has  tQ  dry 
up  where  it  is.  Tbtite  is  jio  more  surface 
walermmiing  io  tiie  ravines  and  north  towards 
the  lake  than  before  tbe  railway  was  built,  and 
it  is  DOW  disposed  of  to  tbe  defendant  in  tbe 
only  way  oonrisient  with  the  enjoyment  of  its 
property.  It  is  not  questioned  but  that  the 
waters  which  the  defendant  lias  to  some  extent 
diverted  to  tbe  premises  of  the  plaintiff  oonsist 
0/  mere  surface  waters,  "flowing  in  bollowsor 
ravines  in  land,  which  is  tbe  mere  surface 
water  from  rain  or  melting  snow,  and  is  dis- 
charged through  them  from  higher  to  lower 
levels,  bat  which  at  other  times  are  destilutc 
of  water,"  according  to  tbe  deflniiion  given  in 
Ltuard  T.  8^m,  68  Wis.  113,  61  Am.  Kep. 
715. 

There  may  be  occasionally  many  small 
stTparas  or  ilvalets  gathered  from  the  surface, 
which  constitute  thera  surfiu%  waters,  tmt  none 
of  them  are  watercourses,  "which  flow  in  a 
particular  direction,  through  definite  channels, 
oaviog  beds,  sioes,  or  banks,  and  usually  dis- 
charge themselves  into  some  other  streams  or 
body  of  water."  lioyi  v.  Hudton,  27  Wis.  656, 
»  Am:  Re^  47«^ 

Tbe  tTDO  rale  tn  respect  to  surface  waters,  as 
gathered  from  the  cases  Is  that  "tlie  owner  of 
an  estate,  for  the  purpose  of  securing  or  pro- 
tecting its  rotsonsble  use  and  enjoyment;  may 
obstruct  or  divert  siu'race  waters  tnereon,  and 
which  have  come  dowa  from  higher  levels, 
by  embankments,  ditches,  drains,  and  culverts, 
and  other  constnictions;  and  io  doing  so  may 
Uwfttlly  binder  ^e  naturai  flow  of  such  waters 
and  turn  tbe  same  back  upon  or  off,  on,  to,  or 
over  tbe  lands  of  other  proprietors,  without  lia- 
bility for  in  jurlesenanlng  from  such  o'wtroction 
ordiversion."  Lfuard'v.  Stram,  ntpra.  Is  very 
much  in  point  with  this  case.  '  "Htram,  in 
order  to  prevent  Ibe  water  from  overflowing' 
bis  low  lands  and  remaiulog  there  to  bis  dam- 
age, constructed  an  emhaukment  or  dam  from 
<me  to  three  feet  in  height,  at  tbe  east  end  of 
his  land,  and  aacb  embankment  or  dam 
stopped  the  water  near  tbe  mouth  of  the  couiie, 
MM]  turned  it  south  -along  tbe  foot  of  the  bluffs 
in  the  direction  of  tbe  plaintiff's  huid.  Other 
defendanls  had  lands  lying  next-  south  of 
Stram'a  land,  and-  tbey  also  consiAH4ed  Tow 
embaiikments  acrCfe  tbe  ^ast  ends  of  ' their 
tracts  of  land,  so  as  to  continue  the  flow  of  the 
water  which,  coming  but  of  the  c<}r/^cV  after  any 
considerable  rain,  or  after  .the  melting  pf  tbe 
snow,  would  4nd  did  flow  south  along  tbe 
foot,  of  tb«  bljuffi,  qntM  it  reached  the  plain- 
tiff'! land,  where  on.  account  of  tbe  forma> 
tioD  of  tbe  sarface  (hereof,  it  aecumulated, 
14L.aA.  8 


and  retaained  stagnant,  to  his  Injury."  On 
these  facts  the  circuit  court  graoteo  s  nonsuit, 
.and  this.QQurt  aiflrnwd  the  Judgment.  The 
doctrine  here  sanctioned  is  that  one  proprietor 
may  turn  and  divert  surface  water  from  bis 
owD  laud  onto  tbe  land  of  another,  and  such 
other  proprietor  may  turn. and  divert  the  same 
waters  onto  the  land  of  his  adjacent  neighbor, 
and  so  on.  Each  proprietor  may  thus  pass  on 
surface  water,  and  there  is  no  remedy  except 
in  doing  so.  The  cases  sanctioning  this  doc- 
trlde  are  too  numerous  to  be  cited.  Waters  t. 
Bay  Viea.^l  Wis.  042;  Allea  v.  Chippfwa 
^ai&',  S2  Wig.  4S0,  28  Am.  Rep.  748;  Ilnnlin, 
V.  Chicago  &  N.  W.  R.  Co.  Gl  Wis.  51.'};  O'Con- 
nor V.  Fon  dv  la^,  A.  A  P.  R.  Co.  m  Wis.  526. 
38  Am.  Rep.  754;  Ei'lrieh  v.  Riehter.  37  Wis. 
236;  Fryer  v.  Wame,  29  Wis.  511;  Gannon  v. 
JJargadon,  10  Allen.  106,  87  Am.  Dec  623., 

In  Jordan  v,  Sf.  Paul,  .V.  (C  9f.-R.  Cb..#L. 
R.  A.  573,  42  Minn.  172,  the  railway  CDmf)any 
cut  and  dug  two  lar^e  ili*  in-,  nnc  on  each 
side  of  it«  roadbed,  six  i  >'.•■-  and  con- 

nected them  with  five  culvt-ris,  which 
accumulated,  enormoiw  (|u:irilitii's  of  water  by 
draining  the  wet  lands  in  the  vit  iuity  and  from 
surface  waters  tbereon,  and  forced  tbe  waters 
to  run  in  large  and  destnictfve  currents  throoeh 
the  dilches  and  culverts  over  the  lands  of  the 
plaintiff,  and  overflowed  them.  It  was  held 
that  the  railway  company  bad  tbe  right  to  do 
this  tn  protect  its  own  lands  and  property,  and 
that  tbe  plaintiff  could  not  recover  any  dsm- 
aires  caused  thereby.  Many  other  cases  are 
cited  in  appellant's  brief  to  snnilar  effect. 

Tbe  learned  circuit  court  instructed  tbe  jury 
as  follows:  "Tbe  defendauthad  no  right  by 
embankment,  drains,  ditches,  culverts,  or  other 
artificial  means  to  collect  surface  water  upon 
lis  lands  in  large  quantities,  obstructing  the 
natural  flow  tfaereof.  and  by  tlieae  means  caus- 
ing it  to  flow  10  an  unnatural  manner  and  in- 
crrased  quaotities  upon  tbe  land  of  the  plain- 
tiff; and  if  you  believe  from  the  evidence  that 
the  defendant  has,  by  means  of-'dralns,  dttr^es, 
culverts,  or  barriers,  so  obstructed,  collected, 
^nd  diverted  the.  natural  flow  of  the  surface 
water,  as  to  force  an  Increased  quantity  upon 
the  plaintiff's  land,  then  the  defendant  fs  liable 
for  tbe  injury  the  plaintiff  has  sustained  on  ac- 
count (tf  such  acts  of  the  defendant."  This 
instruction  was  excepted  to  by  tbe  defendant's 
counsel.  Tbe  first  part  of  the  Instruction  is 
an  abstract  proposition  of  law,  and  not  only 
an  Improper  Inntructton  on  that  aCcount,  but 
inapplicable  to  tbe  facts  of  (be  ease;  for  the 
defendant  had  not  "collected  large  quuntftles 
of  surface  water  on  its  Und;'^  and  besides  this, 
it  is  very  bad  law  in  every  respect.  The  last 
and  proper  part  of  the  instruction  is  clearly,  in 
viol^ion  of  tbe  established  and  uniform  doc- 
trine of  tbe  books,  as  we  have  already  shown. 
If  Ibis  instruction  be  the  law.  then  no  one  can, 
under  my  drcumstances,  divert  snrfftce  water 
from  his  own  land  for  any  pur^mse  to  the  lands 
Of  others,  Io  thtlf  Injury  In  the  least.  This 
inelruction  was  'cleftrly  erponeous. '  There  was 
another  in^truclioQ  exce^ited  to,  which  Is'also 
erroneous,  and  that  is  that  the'plAi^tiff  en- 
tilled  to  recover  as  for^permsn^nt  injury  to 
bis  land,  oi;  as  for  condemnation  of  bU  land  to 
the  ,uae :  of  the  defendant,  by  the,.rale  ot  -tbe 
difl^Bw  of .  its  value  before  -nnid  after  the 
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ditcbes,  drains,  oalverts,  and  embaDkmeDta 
wen  oonMnicted.  They  mar  be  chaD|»d  so  as 
to  produce  no  lajniy  to  the  plalotlfl.  The  mo- 
tion of  the  defendant  to  set  aside  the  verdict 
and  for  a  new  trial  on  the  ground  that  theTer- 
dict  was  contrary'  to  the  law  and  the  evidence 
was  denied,  and  exception  taken    We  have  id- 


ready  seen  that  the  verdlei  It  cotOmj  to  flie 
evidence  as  well  as  the  law.  The  veralet  for 
the  plaintiff  was  $000,  and  JndgnwDt  wss  reft* 
dered  thereon. 

Thejwtgment  of  m  OSnttit  ^mrt  in  re^emi, 
and  the  cause  remanded  for  a  new  triaL 


HICHIOAN  SUPRBMB  COUKT. 


OITT  OF  OBAin>  RAFIDS 
e. 

WUUam  T.  P0WJBR8,  Jppt. 

i  Hicb.  )  * 

1.  A  doek  Une  on  m  Hv«r  front,  flmd 
wltboBt  aotioe  to  riparlma  ownans*  la 

not  binding  on  tbem  where  tber  own  to  the  oeo* 
ter  of  the  river,  subject  onlj  to  the  pnibUozigfat 
of  navlfOtlOQ. 
S.  TlwX«siala,titr«liMBo  pawwtoe^ 
tend  doek  lines  upon  tb*  natural  diore 
or  bank  of  a  river,  or  to  authorize  a  municipalitr 


NOTS.— JEttaMfshnMnt  of  doek  Une*. 

A  Rtateatatote  may  require  state  oonuntnloneis. 
with  municipal  autborlUea,  and  riparian  owneiv.  to 
fix  awbarf  line,  so  Iodk  ae  Oongren  has  notacted 
with  reference  to  the  matter.  Savannah  v.  State, 
4ea.]K. 

state  harbor  oommisBionen  need  notastabllBh  a 
general  harbor  line  before  forbidding  a  partlonlar 
encroaobment  on  navigable  waters.  State  v.  Bar- 
gent,  45  Conn.  868. 

A  of^  having  power  under  tts  charter  to  proCeet 
navtgatJon  br  estabUihtng  a  water  Une  eanoot 
prevent  bnlldiag  on  a  private  wharf  whloh  Is  above 
high-water  mark.  Martin  r.  Branarllle,  82  Ind.  9k. 

Ad  Aot  of  the  Lcfrislatare  >xlng  a  Una  wilihln 
aharbor  berond  which  no  wharf  or  permanent 
stmotnreshaU  beereoted.  Is  held  eonetltiritona]  in 
HaasaohuBetts.  attbouirfi  it  to  some  extent  preveata 
blm  from  tratldlng  such  a  etnioture  on  flats  which 
be  owns  In  fee.  between  high  and  low  water  mark, 
even  If  it  would  not  impede  naTlgatlon.  But  such 
a  statu  te  does  not  apply  to  wharves  slready  erected. 
Com.  V.  Alger,  7  Cuah.  158. 

A  statute  providing  for  the  fixing  of  a  wharf  line 
beyond  which  no  pier  or  othf>r  obstraotlon  shall 
extend.  Is  held  in  IMaware  not  unoonstitutional 
on  the  ground  that  It  takea  private  proper^  wltii- 
out  onmpenaatlon,  although  the  Une  la  ao  fixed  as 
to  deny  the  riparian  ownw  any  aooesi  to  the  navi- 
gable portion  of  the  river;  but  in  this  case  the 
court  refused  to  restrain  the  constructioo  of  a 
wharf  by  such  an  owner  beyond  the  line  so  fixed, 
on  the  ground  tliat  the  Injury  wonM  not  be  Bufll- 
olently  great  to  Justify  the  remedy.  Harlan  k  H. 
On.  T.  FascbaU.  6  DeL  Gb.  43ft. 

On  the  other  hand,  it  to  decided  by  the  Rupreme 
Court  of  the  Uirit«d  States  that  a  city  cannot,  by 
creaUng  a  mere  artlflolai  and  imaginary  dock  Une 
at  a  distance  from  navigable  water,  and  without 
making  the  channel  navigable  up  to  such  Une, 
deprive  the  owners  of  the  right  to  avail  them- 
selves of  the  privilege  of  a  navigable  channel  by 
bulldlug  wharvea  and  docks  to  it.  Tales  v.  HU- 
waukee.  77  tT.  8. 10  Waa  4P7, 19  L.  ed.  S6i. 

No  right  to  bund  wharves  beyond  high-water 
mark  can  be  ctalmed  by  a  riparian  owner  under 
Wash.  Const.,  art.  IS,  providing  for  the  appoint- 
ment of  a  cmnmlKkm  to  eetablMi  harbor  lines, 
and  the  leasing  of  tke  right  to  buiM  wharrea,  even 
14  L.  B.  A. 


to  totiM  owners  from  buIkUng  oo  sooh  shore  or 
bank. 

8.  Where  a  river  la  not  navlcaMe  for 

any  purpose,  and  riparian  proprietors  own  the 
soil  to  tlie  omter.  the  IiCglslUaM  has  no  author- 
ity to  fix  an  arUtrary  Una  heyoad  which  their 
smtotoies  encroach. 

4.  A  porpreeture  la  not  made  by*  oeei^ 
patioaof  part  of  a  riverbed  br  one  who 

'  owns  the  sou  to  the  center  of  the  riror.  subiBct 
to  thB  public  fight  of  navlgatfoo,  wbeee  be  4oea 
not  abridge  or  Injun  the  pnblle  nsa 


<DeoemherSl,U81.> 


tf  such  right  would  exist  at  common  hiw.  Bismi- 
baoh  V.  Hataeld,  U  U  B.  A.  S8E.  1  Wwh.  ^ 

The  power  of  the  city  of  Astorte  to  fix  a  wharf 
Une  does  not  Indude  power  to  eooCer  any  wharl 
privUeges.  JIuOann  t.  Oregon  B.  *  Kar.  Oo.  IS 
Or.  i5&. 

Only  riparian  owoera,  and  not  parties  using  tbe 

river  tot  oommorcbU  pnrpoeea,  can  make  ohjeo* 
tlons  In  a  prooeediug  to  establish  wharf  lines  on 
the  SohuylklU  Hlver.  under  Pa.  Act  April  fl^  ISOO. 
Re  Port  Wardens'  Lf  oe,  13  Pblia.  458. 

Bgeet  of  ettaUUOttng  line. 

Where  a  dedication  had  been  made  of  a  shore 
covered  by  shallow  water,  the  satahUafameat  of  a 
dock  Une  which  takes  In  part  of  the  strip  dedicated 
is  an  aooeptanoe  of  the  dedication  pn  tanto.  Taten 
V.  Judd,16  Wis.llS. 

A  statute  obarglng  a  city  with  the  duty  ot  Bxtng 
wharf  llnesand  keeping  the  navlmUe  water  wl^dn 
the  cStj  uuobstmcled,  requires  It  to  keep  aavlgaHe 
water  outside  of  wharf  lines  unObstmoled.  Win. 
penny  v.  Philadelphia.  68  Fa.  UBL 

Tbe  estabUshnent  of  a  baiber  Une  gives  the 
riparian  propriet<»*the  privilege  of  flUingantond 
extending  their  land  to  K.  Btoga  t.  I^sekham.  11 
B.  L  £10;  Bailey  v.  Buwa,  Id.  taOi  Wller  r.  Mesk- 
denhall.  8  L.  K.  A.  80, 48  Hlnn.  18;  Fttohborg  B.  Oo. 
V.  Boston  &  M.  a  Co.  8  Cuah.  SB. 

But  It  does  not  transfer  to  riparian  ownen  the 
fee  to  land  under  tide  water,  and  therefore  give* 
them  no  right  to  oooapenaatlon  for  a  pmtfcn  of 
such  land  taken  by  the  State,  on  wbtofa  to  1^  the 
abutments  of  a  bridge.  Oerfaaid  Seekonk  River 
Bridge  Oomrs.  8  New  Bng.        81%  U  B.  L  8ik 

lands  made  by  filling  out  to  tbe  port  warJaue* 
line,  under  the  Ikiltlinnre;t»fllnanoe  at  1888.  holoev 
to  tbe  riparian  owner  who  had  tlie  pailor  cnnt, 
although  tbe  expense  was  pgid  by  a  Ivilar  giaateeL 
WUaoo  V.  loloes,  U  OUl  *  J.  8SL 

But  under  the  California  statntea  fixing  tlie  San 
Prandsoo  water  front,  the  owner  ot  laod  ahuttlnc 
upon  it  Is  not  a  riparian  or  shore  owner,  and  can- 
not bufld  out  to  that  Hoe  where  It  Is  below  low- 
water  mark:  and  suhsequoitly  be  cannot  amlB- 
tain  ejectment  for  a  wharf  built  by  another  batow 
low-water  mark.  Bnu  v.  t^kaoa  St.  Whaif  CBb 
81  OaL  118. 88  Am.  Dee.  Mt. 

Nor  ma  be  peisoeally  eowplafai  mt  t»  shsttya 
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AFPEAti  hj  defendut  fmn  a  decree  of  the 
BupeHor  Court  of  Qnnd  B^pfde  in  fKVor 
of  complalDant  In  a  snit  brouj^t  to  eafoin  the 
building  of  a  wall  In  the  Grand  Slver.  Be- 
terted. 

Tbe  facts  are  stated  in  the  opinion. 

Steatrs.  Blair,  King^ey  A  Klelnluuis* 

for  appellant: 

In  this  State  tbe  soil  under  river  water  is 
tbe  property  of  tbe  upland  owner,  and  tbe 
riparian  owner  bas  the  rlgbt  to  use  bis  land 
wbicb  ia  covered  tbe  water  of  a  river  In  ftny 
way  he  likes,  wblcb  does  not  seriously  injure 
tbe  public  use  of  tbe  stream  or  obstruct  navi- 
gation as  it  is  carried  on. 

V.  Avion,  18  Mich.  196, 100  Am.  Dec. 
154;  Buy  Oitg  Qtu-Light  Co;  v.  Jndu$trial 
W'-rkr,  28  Hlcb.  18S;  ifaxitea  v.  Bay  Ciiy 
Bridge  Co.  41  Micb.  460;  Baekut  v.  Detroit.  40 
Mich.  110.  48  Am.  Rep.  447;  Fletcher  v.  Thvn- 
der  Bay  River  Boom  Co.  51  Mich.  377;  Webber 

Ptre  Margtiette  Boom  Co.  6  West.  Bep.  576, 
02  Micb.  636:  Clvte  v.  Fither,  8  West.  Rep. 
181,  65  Micb.  48;  Turner  v.  HoGand,  8  West. 
Bep.  796,  65  Mich.  458;  SieHing  t.  Jackion,  U 


West.  Rep.  2SB,  08  Mtch.  610;  Att^Qm.  t. 
JBcari  Boom  Co.  84  Hlcb.  408. 

This  is  also  the  law  in  Eentuckj,  Oblo  and 
Wisconsin. 

See  Bam  v.  Flmingt,  29  W.  Ya.  814. 

Bo  far  as  the  federal  eoveroment  is  con- 
oemed,  the  rirbt  of  ripanan  owners  on  sucb 
streanu  muit  Be  settled  aocordlng  to  the  state 
law. 

St.  LouU  T.  Muert,  118  U.  8.  666.  28  L.  ed. 
1181;  Banuyy.  Keokuk,  94  V.  8.  834.  34  L. 
ed.  324;  WiUamette  Iron  Bridge  Go.  v.  Batch, 
135  U.  8.  1,  81  L.  ed.  639. 

This  right  of  tbe  riparian  owner  Is  not  a 
mere  license  in  the  soil  under  tbe  water,  but  it 
is  property.  It  is  a  vested  right  of  which  tbe 
owner  can  onW  be  deprived  lo  accordance 
with  establlflbed  law.  He  may  put  bis  estate 
under  water  to  any  use  be  may  please,  not  in- 
f  1  inging  on  the  paramount  rights  of  the  public. 

Janesville  v.  Vai-peuter,  8  L.  R  A.  808.  77 
Wis.  388;  Diedrieh  v.  Northieettern  U.  B.  Go. 
43  Wis.  248;  Norfotk  v,  Gooke,  37  Gmtt.  480; 
ITorerou  v.  OHffiOti,  05  Wis.  699. 

Tbe  L^itstature  ttseU  has  no  antboiltj  no- 


tion to  navlgatloa  in  front  of  his  land.  BMlHdge 
V.  Cowell.  4  OaX.  80. 

But  building  a  wharf  I)e)ow  a  dook  line  ia  oavi- 
tral>le  water  may  be  an  aettooable  lojurr  to  the 
owner  of  another  whait  In  front  of  wUoh  it  la 
iKriH.  WwXkbr  r.  Sb^Tdsoii,  S  Wis.  8Bi,  80  Am. 

Voder  tbe  Hasnokuietta  Aot  of  18R8,  chap.  18, 
ownece  of  land  on  Aourtiuet  Blver  aie  given  a 
posHssorr  title  baknr  iDw-wateoF  nark  to  the  Chan- 
mi  of  the  tint,  for  the  porpoie  of  tniOdtog 
wharves,  and  can  maintain  trespaee  if  their  rights 
are  Invaded.  Hamlin  v.  Patrpolat  Mtg.  Co.  2  New 
Vag.  Bep.  US.  LU  Hhs.  Of  Haskell  v.  New  Bed- 
ford. lOB  Uhss.  sob. 

The  Uaseacfauaetla  Act  of  18118,  ehap.  IIB,  irlving 
Iwrbor  ooramlosJoners  the  supenrlBioo  of  all  waters 
mad  flatB,  does  not  affect  the  rights  of  adjMent  and 
«otennliious  riparian  owners  as  between  them- 
aelvea.  Henrr  v.  NewtHirjrport,  S  L.  B.  A 179;  149 
MMS.SSS. 

Dock  Unes  establisbed  hy  tbe  authorities  have  no 
liearinK  upon  tbe  determloatlon  of  tbe  boondoriee 
between  riparian  ownets.  Bay  Cltr  Qas- Light  Oo. 
V.  Indusbial  Works,  28  Mlob.  ISSl. 

Under  the  N.  T.  Act  of  1S5T,  setUlng  tbe  bulk- 
bead  lines  for  the  port  of  New  Turk,  the  oltr  has 
Autborltr  to  locate  wharves  upon  land  of  the  State 
under  water,  wttb  an  eaBeraent  of  approach  Id 
front  and  of  aocees  from  Uie  land,  and  ooald  fill  up 
and  occupy  the  space  between  tbe  new  Hoe  and 
tbe  land,  and  oould  convey  Its  Intwegt  and  ease- 
ments therein.  WUllams  r.  Hew  York,  T  Omt. 
Bop.  m,  105  N.  r.  419. 

Where  a  riparian  owner,  by  oontcaot  with  the- 
dtr,  had  acquired  the  right  and  obligation  to  build 
s  wharf  to  the  exterior  bulk-head  line  fixed  by  the 
I^gtoUture.  the  cits  nay  be  restrained  from  bulld- 
iog  wharrea  farther  out,  so  as  to  cut  off  his  wharf 
from  navigable  water.  Crocker  v.  Ifew  York,  IS 
TM.Rep.4ai. 

City  antboritles  have  no  power  to  authorise  an 
erection  la  navigable  waters  outside  a  bulkhead 
and  pter  line  establisbed  by  tbe  Legislature.  Peo- 
pto  V.  TanderbUt,  26  N.  T.  X87. 

An  tiDautborixed  structure  outside  tbe  csteb- 
IMied  frier  Hoe  in  navigable  waters  Is  a  purpres- 
tnze,  liable  to  be  removed.  IrieepectlTe  of  the 
qnestloDWtietherltiawlBQOtaDuiBanoe.  Ibtd. 

Ahaildhtt  In  a  barbw  bertind  the'Uneaxed  tqr 
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harboreommMooers,  upon  navigable  tide  waters. 
Is  n  public  nuisance  If  It  obstructs  navigation. 
Qarey  v.  Ellis,  1  Cush.  806. 

A  pter  extending  lieyond  the  established  bulk- 
bead  line  is  unlawful  if  itezoeeds  the  width  per- 
mitted br  statute  or  leaves  len  water  space  than  is 
required  by  statute  between  It  and  an  older  neltfi- 
boringpler.  Peoide  v.  NewTorkftS. I. VerryOo. 
88  N.  T.  71. 

By  ttie  oreatlon  of  a  new  bulk-bead  line  and  the 
fliilng  in  of  lands  under  water  belonging  to  the 

State,  whereby  a  riparian  owner's  wharf  right  is 
destn^ed,  be  becomes  entitled  to  adequate  com- 
pensation. William8V.NewYork.7Ceot.B6p.80i, 
10BN.T.419. 

A  fioatlnff  storehouse  moored  within  a  harbor 
may  constitute  an  Illegal  ««otion.  Art  v.  Al- 
bany, 9  Wend.  &6S,  M  Am.  Dec  166,  offlrmtog  8 
Paige,  SIS,  8  L.ed.  181. 

Tbe  State  has  the'  revereion  in  tee  in  lands  adja- 
cent to  Jersey  City  leased  by  the  board  of  riparian 
commissioners  lying  between  the  original  Itue  of 
high  water  and  the  line  fixed  for  the  exterior  line 
for  piers.  At^-Oen.  v.  Hudson  Tunnel  R.  Co.  27 
N.J.Bq.  176. 

Fining  up  flats  by  municipal  authorities  under  a 
plan  devised  by  the  state  liarbor  commissioners  In 
conjunction  with  the  state  board  of  health  Is  not 
within  MaSB.  Act  1800,  chap.  149,  requiring  compen- 
sation for  tbe  tidewater  displaced  and  the  appro- 
val of  tbe  board  of  harbor  commlsdoners.  At^- 
Qen.  V.  Cambridge,  119  Mass.  610. 

The  red  line  or  water  front  of  San  Francisco  was 
fixed  by  the  Act  of  1861,  and  subsequent  acts  of 
harbor  oommiaslonen  or  oOnet  oflotals,  .though 
evidenbe  of  Its  locatlon.caonot  change  It.  People 
V.  Klumpke,  41  Cal.  SBS. 

Tbe  erection  of  a  wharf  beyond  tbe  line  of  per- 
manent water  front  In  the  Boy  of  San  FraDoisoo 
eetabllshod  by  tbe  city  Is  an  encroachment  on  the 
soil  of  the  State  which  it  can  remove  at  pleasure. 
Weber  v.  State  Harbor  Oomrs.  86  U.  8.  18  WalL  67. 
nL.ed.T0S. 

Tlie  California  Aot  of  March  W,  1811,  conveying 
to  Son  FranoiBOO  land  Included  In  the  water  front 
of  tbe  city,  doee  not  derive  the  State  of  Jurlsdio- 
tiOQ  by  Its  barbor  oommtaslonera  over  the  navig- 
able waters  of  the  bay.  People  v.  WiUlams,  M  Cal. 
m-,  Payne  v.  BngUsh.  n»  Cal.  ML  B.  A.  B. 
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der  oar  ConetUatloD  to  Uke  land  od  a  naviga- 
ble stream  for  public  me,  witboat  matins  just 
compeneaLion  therefor.  Interfering  wflb  tbe 
submerged  lands  is  a  taking  within  the  Mich- 
igan CODStiUlLioD. 

Grand  Rapidt  Boom  Co.  v.  Jam's,  SO  Midi. 
820. 

'ITie  owner  of  tbe  upland  in  tUU  country  tias 
the  constitutional  right  of  access  to  deep  water 
and  to  the  line  of  narigabilit?  abreast  of  his 
fee,  thouL'b  h9  may  not, own  ue  soil  aoder  tbe 
water  at  all. 

tiee  elaborate  arilcle  on  "The  KIght  to 
Wharf  oat,"  4  Harvard  Law  Beview,  p.  14; 
Gould.  AVaterS,  S5  167-181. 

The  Slate  can  only  limit  the  construction  of 
wharves  at  the  line  of  navigability. 

Atty  Qen.  v.  Evurt  Boom.  Co.  M  Micb.  473. 

Bay  Cilg  Oat- Light  Co.  v.  InduMtrialWorka, 
28  Mich.  184,  says  that  this  kind  of  lines  is 
"meant  to  determine  at  what  line  the  depth  of 
water  will  be  found  sufUcieot  to  meet  all  the 
necessities  of  navigatfon." 

See  also  Steeena  Foint  Boom.  Co.  v.  Btilly,  46 
Wia.  237;  Gould,  Waters,  §  181. 

In  cases  where  the  State  owns  the  soil  un- 
der the  water  in  rirers  erections  by  ripailao 
owners  are  nnlawfol,  not  because  they  arc  a 
nuisance,  but  because  they  are  encroachments 
and  trespasses  upon  tbe  public  domain  as  much 
as  would  be  tbe  erection  of  a  l»m  upon  any 
^d  belonging  to  the  State. 

Ryan  t.  Brown,  18  Mich.  309, 100  Am.  Dec. 
154:  Gould,  Waters,  167. 

Wisconsin  holds  exactly  the  same  rules  as 
HlcAilgfta  in  relation  to  mirate  ownership  in 
poblle  river  bedsL  Tbe  L^rislature,  acting  di- 
rectly and  not  through  a  municipality,  under- 
took to  preserve  intact  tbe  Rock  River  at 
Janesville,  by  passio|^  an  Act  prohibiting  "tbe 
driving  of  piles,  building  of  piers,  cribs,  or 
other  structures  In  Rock  River/'  anywhere 
within  the  county  of  Rock. 

The  conrt  held  that  such  an  Act  of  tbe  Leg- 
lulitiire  was  in  violation  of  tbe  Stale  Consti- 
tution. 

..anemiUe  v.  Caroenter,  8  L.  R  A.  808,  77 
Wis.  288.  See  Bvanstitk  v.  Martin.  41  Ind. 
I4t>:  1  Dillon,  Mud.  Corp.  §  876. 

If  a  LegislBture  autborizea  a  municipality  to 
fix  wharfor  dock  lines  which  prevent  a  ripa- 
rian owner  from  constructing  out  beyond  such 
line,  when  he  In  no  wa^  would  interfere  with 
tbe  public  right  of  navigation,  he  is  entitled  to 
be  compensated  for  tbe  right  of  which  be  is 
thus  deprived. 

If  a  city  draws  a  wharf  line  between  the 
hanks  and  the  actual  line  of  navigability  to  the 
river  without  making  oompeDsaHon  it  is  void. 

Tatea  t.  Milwatikee,  Tt  V.  8. 10  Wall.  497, 
19  L.  ed.  984;  Watier  v.  Skepardfon,  4  Wis. 
488,  85  Am.  Dec.  324-  Morrii  Canal  A  Bky. 
Co.  V.  Jeriey  City,  26  N.  J.  Eq.  294;  Gould, 
Waters  §  213. 

In  tbis  State  the  private  appropriatloo  of  a 
I>art  of  the  bed  of  a  stream  is  neither  a  pur- 
presture  nor  a  nuisance,  nor  a  public  grievsnce 
ol  any  sort,  unless  the  public  use  is  thereby 
unreasonably  almdged. 

Attfi-Qen.  v.  Evart  Boom  Co.  34  Micb.  462; 
■  Ryan  v.  Broitm,  18  Mich.  196.  100  Am.  Dec. 
'  164;  State  v.  lUinoi*  Cent.  £.  O).  88  Fed.  Rep. 
14  L.  a  A.   


7S0;  Steten*  Point  Boom,  Co.  v.  BeiHy,  46  Wis. 
237;  Gould,  Waters,  §  181. 

On  the  subject  of  obetructiof  public  watera 
the  Minnesota  court  in  two  very  late  cases, 
after  reargument,  held  concerning  the  shoal 
waters  of  Lake  Superior,  in  the  Dulutb  har- 
bor, that  Ijie  shore  owner  could  not  only  wharf 
out,'bat  If  ib'e  public  interests  were  not  in  fact 
prejudiped,  it  was  immaterial  if  be  reclaimed 
ihe  submerged  lands  from  the  shoal  water 
filling  In  with  nrth  so  that  it  becomea  ^xy 
land. 

Milier  T.  mndtnhaU,  8  L.  R  A.  89. 43  Minn. 

95;  Uanford  v.  8t.  TavX  A  D.  S.  Ot.  1  h.  TL  A. 
723.  43  Minn.  110.  See  alaoBiidrieh  v.  Xortk- 
wf stern  R.  Co.  42  Wis.  248;  Sorerott  v.  GriJUJka, 
65  Wis.  599;  Norfolk  v.  Cooke,  27  Gratt. 

As  a  matter  of  history  it  is  well  known  that 
most  all  tbe  leveed  rivers  of  tbe  world  occupy 
a  part  only  of  Ibeir  original  bed. 

8  Johnson's  Cyclopedia,  p.  1655,  River*  (ed. 
1876};  Benjamins.  Manistee  River  Imp.  G>.  43 
Mich.  633. 

The  Act  makes  no  ptovisioo  for  tbe  giving 
of  any  notice,  or  for  any  hearing  on  the  part 
of  the  property  owners,  and  tbe  record  shows 
tbe  board  did  not  give  the  owners  any  noUoe 
nor  did  they  have  any  hearing,  bat  the  linn 
were  fixed  ex  parte.  Due  process  of  law  re- 
quires an  orderly  proceeding  adapted  to  the 
nature  of  tbe  case,  in  which  tne  i^luen  has  aa 
opportunity  to  be  heard  and  to  defead  waA 
protect  bis  rights. 

Auortfv.  Ai6n«r,74N.  T.  168. 80  Am.  Bept 
289;  Chieago,  M.  A  St.  P,  B.  O^.  t.  Minmemta, 
184  D.  S.II8.  ttL.ed.910. 

Neither  Uie  L^slature  nor  the  ooondl  tmm 
by  saying  so  make  that  a  nuisance  which  i» 
not  90  in  fact. 

Wrefard  v.  J%op«9,  14  Mich.  41;  Bterett  ». 
Marquette,  58  Mich.  450;  Tatet  MUvmukm, 
77  IL  S.  10  WalL  497, 19  L.  ed.  984;jetama  t. 
CouneU  Blvgt,  46  Iowa,  60;  JmnmHk  r.  Omr- 
penter,  8  L.  R  A.  806,  77  Wis.  888;  WeOimmm. 
V.  Chicago  AO.  T.  RCh.Va  Mich.  592;  1  IKl- 
loD,  Muo.  Corp.  §S  827.  828,  374.  See  e«pe- 
cially  Roehetter  T.  Ourliet,  Clarke,  Ch.  88Q,  7 
L.  ed.  135. 

Mr.  Edwin  F.  nU.  for  appellee: 

In  tbe  absence  of  the  legtslatiooof  Congress., 
legislation  by  the  Slate  regulating  the  use  of  a 
navigable  river  is  const  itutionaL 

iVwnd  V.  Turek,  95  U.  S.  457,  24  L.  ed.  5tt^5. 
Eeeanaba  Co.  v.  ChtMyo,  107  U.  S.  678,  27  L. 
ed.  448. 

Grand  River  is  a  navigable  stream. 
The  Daniel  BaU.  77  (7.  8. 10  Wall.  SB7,  1» 
L.  ed.  099. 

Tbe  Act  of  tiie  Legislature  which  conferred 
upon  tbe  board  of  public  works  of  the  dty  of 
Grand  Rapids  power  and  authority  to  estab- 
lish dock  and  building  lines  on  the  shores  and 
margin  of  the  river  was  a  constitutional  exer- 
cise of  legislative  power,  and  the  defendant  had 
no  right  to  buUd  a  wall  in  tbe  waters  of  tbe 
river  beyond  the  dodc  and  bulkUiwliiMestAb- 
lisbed  by  tbe  board  of  pofaHc  woib. 

Cooley,  Const.  Urn.  5th  ed.  p.  740,  *S86;  1 
DiHoo,  Mun.  Corp.  8d  ed.  p.  188.  "m;  Hart 
V.  J»aF*y,  8  P«ge.  218.  8  Led.  121:  Hart  v. 
Atbany,  9  WeAd.  S71,  24  Am.  pec.  1(6:  C«m. 
T.  Alger,  7  Cusb.  58:  PeovU  f.  YanderbiU,  St 
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:X.  Y.  287,  S8  N.  T.  396.  84  Am.  Dec.  351; 
AUy-Geh.  v.  Woodt,  108  Mass.  iSSi  ll  Am. 
Rep.  880;  Bay  City  Geu  Light  Co.  v.  Indvttrial 
Warkt,  38  Mich.  m;AUy  Gm.  r.  Jjohton  A  L. 
R.  Co.  118  Mass.  846;  State  v.  Sargent,  45 
OoDD.  358:  Boston  t.  Lecrav,  68  IT,  ti.  17  Uow. 
480.  15  L.  ed.  120. 

The  defeadant,  on  the  ground  that  he  fs  a 
liparian  owner,  caooot  coniiiruct  this  wall  in 
the  waten  of  OniDd  River  without  autboriiy 
from  the  State,  or  toe  board  of  public  works 
of  the  city. 

Bart  v.  Albany,  B  Wend.  571,  24  Am.  Dec. 
165:  People  v,  VanderbiU,  26  K  Y.  387.  28  K 
Y.  896, 84  Am.  Dec.  SSI;  AUee  v.  NoTthwesterii 
U.  Paclut  Co.  88  U.  S.  21  WalL  888,  22  L.  ed. 
619. 

The  State  haa  full  authority  to  regulate  the 
UK  tif  Uie  waters  lo  Grand  River. 

Zarman  v.  Bentim,  8  Mich.  18, 77  Am.  Dec. 
435;  Betmmin  v.  Manistee  Sieer  Imp.  Co.  43 
Mich.  m. 

The  act  of  the  defendant  ia  what  isknown  in 
Iaw  as  &  "  purpreslure." 

Atty^Gen.  v.  Evart  Boom.  Co.  34  Uicb.  462. 

The  Slate  may  Isterfere  whenever  a  riparian 
owner  be^ns  to  erect  a  structure  either  Id  a 
ud  highway  or  a  water  highway. 

aid. 

The  |)urpose  of  navigation  Is  not  the  subject 
of  inquiry,  but  the  fact  of  the  capacity  of  the 
water  for  use  in  navigation. 

Atty  Oen.  t.  WooOi.  108  Hau.  486. 11  Am. 
Bw.  880. 

The  Stale  has  conferred  upon  the  city  power 
and  autboritv  to  enforce  its  ordinance  and  reg- 
ulation in  reUtion  to  dock  and  building  lines 
**bv"  bill  in  equity," 

People  v.  Vanderhiit,  26  N.  Y.  387.  28  N.  Y. 
396,  84  Am.  Dec.  351;  Atly-Gen.  T.  Wooda,  108 
Haas.  436,  11  Am.  Rep.  3tt0. 

Ttie  doctrine  of  the  city  of  Jane$eiUt  y.  Gir- 
penter,  8  L.  H.  A.  80U,  77  Wis.  288.  that  a  rl 
parian  proprietor  may  build  to  the  thread  of 
the  stream  if  the  river  be  not  navigable  in  fact 
and  without  excavation  or  improvement,  is  uot 
the  law  of  the  State  of  Michigan. 

Benjamin  v.  Manittee  Riter  Imp.  Co.  43 
Mich.  628;  Maniatee  Bittr  Imp.  Co.  v.  Lam- 
port, 49  Mich.  448;  Maniatee  River  Imp.  Co. 

Sande,  53  Mich.  593;  Sands  v.  Manittee 
Btrer  Imp.  Co.  123  U.  S.  288.  81  L.  ^.  149. 

Mr.  William  Winer  Tajlor,  also  for 
appellee: 

Admitting  that  a'rtparian  owner  on  a  public 
navigable  stream  owns,  uaque  ad  medium  Jilum 
aqua,  subject  to  the  paramount  right  of  public 
navigation,  and  the  rights  inciueDt  thereto, 
neverlbctess,  "  il  is  conipetent  for  the  state 
Legislature  to  establish  wharf  or  barbor  lines." 

Gould.  Waters,  par.  183,  p.  354;  StaU  v. 
Sargeut,  45  Conn.  358;  C<m.  v.  Alaer,  7  Cuah. 
53;  Com.  v.  Chapin,  5  Pick.  199,  16  Am.  Dec. 
386;  Atty  Gen.  v.  Woode.  108  Maes.  436,  11 
Am.  Rep.  8«0;  Atty-Gen.  v.  Boston.  «fi  L.  B. 
Go.  118  Mass.  846;  Martin  v.  Eransnlle,d2 
lod.  85;  Bainbridge  v.  Sherlock,  29  Ind.  864. 
95  Am.  Dec.  644;  Diedriek  v.  Northwestern  XJ. 
R.  Co.  42  Wis.  348;  Wolktr  v.  Shepardson.  2 
Wis.  884,  60  Am.  Dec.  423,  4  Wis.  486,  65 
Am.  Dec.  334:  Button  v.  Strong.  66  U.  8.  1 
Black,  28,  17  L.  ed.  39:  Atlee  t.  yol-thi^stern 
U.  Faekei  Co.  88  U.  S.  21  Wall.  889,  22  L.  ed. 
14L.RA. 


619;  Miller  V.  Milwavkee.  14  Wis.  649;  Wiaeon- 
sin  Biter  Imp.  Co.  v.  Lyons,  80  Wis.  61 ;  Jones 
y.  Pettibone,  3  Wis.  819. 

This  power  of  the  Legislature  to  make  such 
rules  and  rwulations  as  It  may  see  proper  to 
impose  for  the  protection  of  too  rights  of  the 
public  was  directly  recognized  and  assented  to 
by  the  Supreme  Court  of  tbeUnlfed  Slates  in 
Yates  V.  Milwaukee,  77  TJ.  S.  10  Wall.  497,  19 
L.  ed.  984. 

The  Supreme  Court  of  Michigan  has  inade 
no  holdings  Inconsistent  with  the  views  above 
expressed. 

Moore  T,  Sanborne,  3  Mich.  519. 69  Am.  Dec, 
309,  holds  the  test  of  a  navigable  river  to  be 
its  capacity  for  valuable  floatage,  irrespective 
of  the  fact  of  actual  public  uk.  or  of  the  ex- 
tent of  such  use. 

The  above  doctrine  has  sot  becu  qualifled  hi 
the  case  of  Grand  Raptdt  Boom  Oo.y.  Jarvit, 
80  3Iicb.  808. 

Lorman  v.  f!'  nnon,  S  Mich.  18,  77  Am.  Dec. 
435,  holds  tbjtl  all  rivers  and  streams  are  sub-  - 

?ect  to  the  saiTH'  fzi'iiiTiil  rii^htH  whicb  the  pub- 
ic exercises  ill  bighwuys  by  land,  and  which 
they  possess  in  navigable  waters."  ''' 
Tyler  y.  Ptople,  8  Mich.  820,  (.Imply  deter- 
mined that  the  term  "navigable  waters,"  ns  ^ 
used  in  §  5944  of  the  Compiled  Laws,  has  the  ' 
same  meaning  as  in  tbeordlnaiice.of  1787^and 
is  not  limil(^  to  waten  vnen  (b<;' ItUeellim 
and  flows. 

Rice  V.  RuiMiman,  10  Mich.  125,  holds  that, 
the  doctrine  laid  down  In  Lorman  v.  Benton, 
8  Mich.  18,77  Am,  T}<c  Is  applicable  to 
Lake  Muske^ron.  AH  tlml  that  case  decides  Is 
that  the  riperi!iii  |»rfij>rii>tor  is  eutitlcii  to  all  the 
control  of  tin- bfu  of  the  river  wliicli  can  l)C 
exercised  williont  (luiiingi^  to  tin-  iniblir  iu- 
tereat. 

Ityan  v.  Brown.  18  Mich.  196,100  Am.  Dec. 
154.  Iiaa  no  bearing  on  the  matter  before  this 
court. 

Bay  City  Gaa-Light  Co.  v.  Indvstrial  Workt, 
28  Mich,  182,  tbougb  not  strictly  in  point,  rec- 
ognizes the  right  of  the  Legislature  to  estab- 
lish docking  Imes, 

J7i  under  Bay  River  Boom.  Q>.  ,T.  l^peeehty,  81 
Mich,  336. 18  Am.  Rep.  18^  was  a  case  be- 
tween private  parties. 

Lincoln  v.  Davis,  53  Mich,  375,  51  Am.  Rep, 
116,  recognizes  the  right  of  the  Slate  to  pro- 
vide for  the  establishment  of  a  line  beyond 
whicb  private  erections  cannot  be  maintained 
on  navigable  streams. 

Fletcher  v.  Thunder  Bay  Riter  Boom.  O}.,  51 
Mich,  277,  simply  holds  that  riparian  rights, 
unless  expres-sW  limited,  extend  to  tbc  middle 
of  the  navigable  cbannet,  and  cover  an/  shal- 
lows or  middle  ground  not  shown  In  the  gov- 
ernment surveys,  but  lying  between  sucD  ctian- 
ncl  and  the  shore. 

W^Mrv.  Pere  Marquette  Boom.  Ci".,5West. 
Rep.  575,  62  Mich  626,  has  no  bearing  on  the 
precise  point  in  question. 

Benja  mil  v.  Man  istee  Riter  Imp.  0>. ,  43  Mich. 
638,  recognizes  the  right  of  th^  State  to  regu- 
hue  navi^ble  streams. 

Moriet  X,  delivered  the  opinion  of  tlie  > 

court: 

Oraod  Biver  la  one  (tf  the  largest  and  most 
important  Inland  streams  of  the  Stale.   It  fs  a 
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navigable  river.  It  has  been  a  water  highway, 
tipoQ  which  for  many  years  logs  aod  Tumber 
have  been  floated  from  tbe  piaerles  to  the  lake 
at  Grand  Haven,  or  to  mills  at  various  pclnte 
upon  tbe  river  bank.  It  has  never  been  navi- 
gable for  boats,  except  canoes  and  totoaunv 
above  Lyons,  and  no  steamboats  bave  been 
above  tbe  rapidB  at  Grand  Rapids  for  many 
years.  Small  steamboats  bave  run  between 
tbe  moutb  and  tbe  City  of  Grand  Rapids,  aod, 
witb  tlieaid  of  government  appropriatioos,  the 
river,  below  tbe  rapids  at  ihat  City  may  be 
made  to  be  a  water-way  of  ereat  commercial 
ulUi^;  but  above  tbe  raplas  ft  hat  nearly 
served  Its  usefulness  as  a  navigable  stream,  ex- 
cept for  small  pleasure  boats.  The  running 
of  logs,  lumber  and  timber  upon  it  is  nolnoser 
of  consequence,  on  account  of  tbe  exbaustion 
of  tbe  forest  supply  of  easy  access  to  tt  and  its 
tributaries.   But  it  will  ever  be  an  important 

Eubllc  stream,  aod  its  navigability  for  pleasure 
as  sacred  In  the  eye  of  the  law  as  its  navi- 
gability for  any  otner  purpose.  Its  waters 
empty  Into  Lake  Michigan,  And  from  tbence 
flow  into  the  St.  Lawrence  and  to  tbe  sea;  and 
under  the  Ordluance  of  1787,  as  well  as  the 
laws  of  OUT  8late,  it  must  be  regarded  in  tbe 
main  as  a  public  liver  and  a  common  highway. 
It  passes  through  tbe  City  of  Grand  Rapids, 
dividing  the  place  lutotwoparts,  known  as  the 
"East'^and  "West"  sides.  "The  Rapids" 
take  up  within  Ibe  cily  limits  about  two  miles 
of  tbe  river.  Tbe  fall  of  the  river  bed  is  such 
that  the  water,  in  tbe  natural  state  of  the  river, 
flowed  with  such  velocliy  at  a  shallow  depth, 
amoDg  numerous  rocks  and  boulders,  over 
these  rapids,  as  to  entirely  prevent  any  navi- 
gation, except  witb  canoes;  and  it  waa  always 
with  mat  difficulty  Ihat  one  of  these  could 
be  poTed  up  tbe  stream.  The  character  of  the 
underlying  soil  of  tbe  river  here  is  rocky, — 
ledge  rock  between  the  dam  and  Bridge  Street, 
andbelow  that  it  is  composed  of  clay  boulders 
and  gravel,  with  ledges  of  rock  orcarionally 
cropping  out.  There  never  has  been  a  steam- 
boat up  or  down  these  rapids  bat  once,  and 
then  it  had  to  be  drawn  up  by  nxen,  horses, 
and  Indiana.  Logs  could  neverwclt  be  floated 
down  without  improvements  of  the  cbnnnd. 
The  rapids.  In  a  slate  of  nature,  served  no  use- 
ful end  in  any  kind  or  method  of  navigation. 
Upon  the  east  bank  of  the  river,  and  below 
the  dsm,  ezteasive  encroachments  bave  been 
made  by  property  owners,  tbe  first  beginning 
of  such  encroachments  dating  back  many 
years,  and  almost  from  the  flfst  settlement  of 
tbe  country;  and  made  lands,  and  buildings 
upon  them,  of  the  value  of  millioos  of  dollars, 
are  now  located  lo  tbe  old  river  bed  upon  that 
side.  Tbe  defendant.  William  T.  Powers,  in 
1866,  was  tbe  owner  of  Ibe  west  bank  of  tbe 
river  from  a  point  above  tbe  present  dam  down 
to  a  point  below  tbe  Grand  Kapids  &  Indiana 
Railroad  bridge.  Tbe  river  near  by,  and 
wilhiD  tbe  city  Tlmit«,  Is  spaoned  by  seven 
bTidgei,in  tbe  following  order,  from  the  north 
to  the  south:  Tbe  Detroit,  Grand  Haven  £ 
Milwaukee  Railroad  bridi^e,  Leonard -Street 
bridge,  Sixtb-Street  bridge,  Bridge-Street 
bridge,  Pearl-Street  bridge,  Graod  Rapids  & 
Indiana  Itutlroad  bridue,  FuUon-Stre^t  ondge, 
aod  Chicago  &  West  Michigsn  Railroad 
bridge.  Five  of  these  are  maintained  by  tbe 
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City.  Hone  of  these,  except  tbe  latf,  have 
any  draw  or  openings  for  the  passage  of  boats, 
and  they  are  comparatively  low  bridges,  witb 
tbeir  supporting  piers  resting  upon  t£e  bed  of 
the  river.  In  1866  aod  1867.  Powers,  In  coo- 
necHlon  with  other  riparian  ownen,  ud  witb 
mantcipal  aod  leglMsdve  oonsent.  bnilt  s  dam 
across  tbe  river.  This  dam  Is  about  MO  feet 
in  length,  and  about  7  feet  in  bdeht.  A  chale 
was  put  ID  to  accommodate  and  fadlltate  the 
running  of  logs  over  tbe  dam.  Powers,  at  tfae 
same  thne,  and  in  connection  witb  bis  dam. 
built  a  canal  akMW  tbe  Hne  (rf  his  lands,  upon 
the  west  side,  wmeh  is  abotit  two  tblrds  of  a 
mile  in  length.  Part  of  it  was  built  in  tbe  natu- 
ral ground  and  part  encroached  upon  the  dial- 
low  waters  of  the  original  stieam.  The  water 
of  this  canal  Is  about  nine  feet  dm>,  and  rariea 
in  width  from  ISO  to  lOO  feet.  This  tmprorc- 
ment  Is  worth  many  thousands  of  dollars.  Id 
1885  the  Legislatnre,  by  Actlio.  SSSof  tbe  Lo- 
cal TiSWB  of  Uiat  year,  amending  the  charter  of 
Grand  Rapids,  conferred  power  and  authori^ 
on  the  board  of  piibltc  works  of  the  said  Ct^ 
of  Grand  Rapids  to  establish  dock  aod  bnflo- 
ine  lines  on  the  shores  and  margin  of  Grand 
Rfver  wltbio  the  corporate  limits  of  said  City, 
and  in  tbe  waters  snd  in  Uie  bed  of  said  river 
along  the  said  shores  and  margia,  beyond 
which  said  Hoes,  when  so  establiabed,  no  dock, 
wharf,  building,  or  structure  of  any  kind,  ex- 
cept public  bridges,  sbouM  be  constructed  in 
said  river,  or  on  or  over  the  bed  (hereof,  nor 
should  tbe  water  be  fn  any  manner  obsiracted 
beyond  said  established  lines:  and  authorised 
the  common  council  of  said  CitytoeDforcetlie 
power  thus  granted,  relating  to  tbe  estabUsli- 
ment  of  such  lines,  by  ordinances  duty  enacted 
in  tbat  regard,  aod  authorized  said  common 
council  to  impose approprialepeoalties for  ibat 
purpose  within  the  limits  prescribed  by  raid 
charter  of  said  ci^;  aod  also  provided  tbat  tbe 
ordinances  or  regulations  of  said  common 
council,  h)  relation  to  said  dock-lines,  might 
be  enforced  at  the  suit  of  said  dty  by  a  bill 
in  equity.  Afterwards,  acting  under  this  au- 
thority, the  board  of  public  works  of  said  Cily. 
on  the  3d  day  of  May.  1886,  established  a  dock 
and  buildins  line  on  the  shores  and  mar^riQ  of 
said  Grand  River  within  tbe  corporate  nmitP. 
On  the  26lb  day  of  July,  1886,  tbe  common 
coundl  of  said  Vitj  passed  an  ordinance  enti- 
tled "An  ordtnance  to  prohibit  aod  prevent 
the  erection  of  buildings,  docks,  and  other 
structures  and  to  prohibit  and  prevent  the 
flllinic  in  of  earth  or  other  material,  on  the 
shores  of  Grand  Rfver,  or  obstructing  the 
waters  of  Grand  River,  beyond  tbe  dock  aod 
building  Hoes  established  by  the  board  of  public 
works,"  which  was  afterwards  •mended  on  the 
80ih  day  6t  January,  1888.  This  ordioann 
prohibited  any  encroachment  upon  tbe  river 
shore  or  bed  of  any  kind  outside  of  tbe  estab- 
Hshed  dock  lines.  These  dock  llnes  were  es- 
tsblished  by  the  board  of  public  wotks  without 
notice  to  Mr.  Powers  or  any  of  the  riparian 
owners  along  such  lines:  nor  does  it  appenr 
tbat  (bey  were  ooasulled  In  regard  to  tbe  loca- 
tion of  such  lines. 

After  the  esiabllahment  of  tbese  dock-Hnes. 
Mr.  Powers  commenced  tbe  building  of  a  wall 
in  tbe  Uream.  The  wall  was  bailt  of  stone, 
and  about  four  feet  wide;  and  the  defeodnni 
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tttanitft  tbat  be  bad  constracted  uSA  wtH  to 
fttMUt  tbe  foUowInf^  dimemloDs:  "Comnwcc- 
ing  ml  or  near  the  soutberly  end  of  tbe  waste- 
wdr  of  tbe  West-Bide  canal,  so  called,  in  said 
Cit7,  Dear  tbe  dam  across  satd  Qrand  River; 
tbeoce  extendlDg  BOulbeaaterly  M  feet,  more 
or  lesa.  to  a  poiot  Just  about  4Q  feet  east  of  tbe 
•aid  pretended  dock  and  building  liae  so  pre- 
tended to  bee^Mlsfaed  by  tbe  board  of  public 
works:  tbeoce  exteodlag  loulberly  on  a  line 
which,  if  exteodrd,  would  meet  the  public 
briftge  over  said  Oraod  Blver  at  East  Bridge 
Street,  io  said  City,  at  a  point  about  tbirtv  feet 
etsi  of  said  preteoded  doch  and  building  line." 
He  also  admits  tbat  be  intends  to  buih)  aald 
wall  from  the  dam  to  Bridge  Street,  and  for 
bis  owD  puTpOBes,  and  tbat  tbe  same  is  and 
will  be  outside  the  said  dock  lines. 

Tbe  City  of  Grand  Raplda  files  Its  bin  of 
complaint  io  the  Superior  Court  of  Grand 
ftapids,  in  cbaocerv,  basiDg  its  rfgbt  for  relief 
upon  tbe  LeglaUtfve  Aet  aforesaid,  and  Mm 
acUon  of  the  board  of  public  worlu  and  tbe 
a>mmon  council,  ssdtf  the  authority  given 
these  bodies  by  racb  Act,  and  daiming  firtt, 
tbat  tbe  stnictnre  was  unlawful  by  reason  of 
sncb  Act  and  tbe  proceedings  under  it;  a&xmd, 
tbat  such  wall  is  of  greatdamage  and  detriment 
to  the  public  use  of  the  stream,  as  it  would 
greatly  narrow  the  natural  channel,  and  im- 
pede tbe  flow  of  the  water  therein,  and  in 
times  of  btgb  water  would  cause  tbe  waters  of 
the  river  to  be  held  bacfc,  and  overflow  and 
flood  various  portions  of  tbe  Ci^  and  itspnblic 
streets,  thereby  causing  great  public  and  pri- 
vate damage,  and  occasion  nckness  to  tbe 
iDbabitanta  of  tbe  City  by  causing  tbe  ground 
tbt»  overflowed  to  be  damp  aodfoiil;  (ft^rd, 
tbat  it  win  interfere  with  tbe  puUlc  use  of  tbe 
river,  and  its  value  for  tbe  purposes  of  com- 
merce, for  the  floating  of  vessels,  boats,  rafts, 
and  1<^  The  bill  prays  that  tbe  defendant 
may  be  temporarityf  and  also  permanently, 
enjoined  from  bnildmg  tbe  wall,  or  any  other 
wiol  outride  of  tbe  nid  docfc-llDe^  and  that 
be  be  decreed  to  remove  aald  stoi^e  wall  by 
bim  constructed. 

Tbe  defendant,  answering,  avers  that,  by 
virtue  of  bis  riparian  rights,  be  owns  tbe  soil 
and  bed  of  Grand  River  to  the  center  thereof; 
tbat  be  has  a  right  to  make  surh  use  of  the 
bed  of  said  stream  within  his  said  ownership 
aa  be  sees  fit,  provided  only  tbat  be  does  not 
interfere  with  the  public  use  of  said  stream 
for  the  purposes  of  navigalfon.  or  with  the 
rights  of  other  riparian  owners  upon  its  bank!); 
and  denies  tbat  this  dam  so  bnilt,  or  as  It  is 
intended  to  be  constructed,  ioterferes  at  nil 
with  tbe  public  use  of  said  river,  or  with  thfe 
rigbta  of  other  riparian  owners;  and  furtber 
avers  that  tbe  same,  when  completed,  will  be 
a  benefit  rather  than  a  damage  to  tbe  public 
aod  all  concerned. 

It  is  admitted  tbat,  under  the  settled  law  of 
this  State,  the  defendant  is  the  owner,  by 
virtue  of  bis  riparian  rights,  to  the  soil  of  tbe 
river  bed  to  tbe  middle  of  the  stream.  It 
must  idao  be  conceded  that  he  would  have 
had  a  right  to  botid  this  wall,  and  to  Teclalm 
for  his  own  use  the  land  between'  it  and  tbe 
old  west  shore  of  the  river,  if  soch  building 
of  the  wan  and  reclamation  of  the  land  did 
not  interfere  With  Ifae  public  right  ot  naviga- 
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tloD,  or  Uie  private  right  of  other  owout  of 
tbe  river  bank,  bad  it  not  been  for  tbe  Act  of 
the  Legislature  Id  queation,  aod  tbe  subsequent 
I»oceediDgs  of  the  autboritiee  of  tbe  City  of 
Grand  Rapids  under  and  by  virtue  of  such 
Aet,  Tbe  i^inaoce  of  1787  cuts  no  particular 
flsnre  in  this  caae,  because,  under  tbe  dedsioos 
of  tbe  federal  courts,  aa  fur  as  tbe  general 
government  is  concerned,  tbe  rights  of  riparian 
owners  on  the  stream,  mentionea  or  embraced . 
by  said  ordioaoce,  must  be  detenuined  accord- 
ing to  the  law  of  the  State  witbip  wbi^  they 
are  situated.  St.  Lovi$  v.  Mgen,  118  V.  6. 
S68,  88  L.  ed.  1181 :  Barnaw  v.  Kukuk,  M  U.  a 
m,  a  h-ed.  m;  WUlamdU  Bridge  Co.  v. 
a^eh,  las  V.  ed.  8a».   Grand  River 

must  be  treated  the  same  as  any  other  navigable 
stream  under  the  law  of  onr  Stitte  in  tho 
solution  of  this  question,  having  regard,  bow- 
ever,  to  its  character  as  a  stream  considered  at 
tbe  point  towards  which  this  legislation  is 
directed,  and  where  the  righto  involved  are 
located.  In  the  court  below,  tbe  City  seems 
to  have  rested  lis  caseeotirely  upon  the  validity 
of  this  dock-tine  legislation,  aod  proceedings' 
taken  under  it,  and  no  pertieulflr  etfurt  was; 
made  to  show  that  the  wall  was  or  would  tte 
injurious  to  either  public  or  private  rights. 

The  dock  line,  as  established,  cannot  be  sua- 
tatned  for  two  reasons:  Fiftt.  Tbe  persoas 
owning  tbe  banks  of  tbe  river  in  fee  simple, 
and  having  absolute  property  In  the  river  bed, 
Subject  oufy  to  tbe  public  right  of  navigation, 
were  not  nolifled  of  tbe  proposed  acliou  of 
the  board  of  public  works,  and  bad  do  hearing 
upon  the  establishment  of  these  docdt-lines. 
Tbe  fixing  of  these  Unee  was  an  «r  parte  and 
arbitraiy  proceeding,  iovolving  tbe  ri^ts  of 
property  owners,  upon  which  they  hare  never- 
bad  a  day  in  court.  Whatever  may  be  held 
to  be  tbe  nuthorityof  tbeLei(istatarein  respeot 
to  establishlog  sudi  lines.  It  cannot  oertamly 
be  done  without  notice  to  properiy  owners, 
and  opportunity  of  a  bearing  accorded  to  tbem. 
I^ts  wonld  be  dnpollsita,-  and  without  due 
process  of  law  do  manV  rights  can  be  submit- 
ted, under  a  constitution  al*govpmment.  to  the 
tKscretion  of  anyone  wllboutnolice  or  hearing. 
fibWwn  V.  Mi»er,  68  Micb.  M9;  FrMe^a  Gok. 
68  Micb.  896,  6  West.  Rep.  140.  Second,  Tbe 
dock-^lne  as  esfabbshed  encroached  upon  the 
shore^ltne  of  defendant,  and  tbe  ordlnaaoe  of 
the  common  council,  therefore.  prohibliB  him 
from  building  uiwn  and  occupying  his  own 
land,  which  has  nev^beencuverra  with  water. 
Tbe  testimony  of  the  city  engineeri  Mr.  Collar, 
a  witnessfortbecomplainant,  shows,  on  crose- 
examination,  that  tbe  dock-line  on  the  west 
side  of  tbe  river  in  many  places  runs  upon 
and  along  the  east  edge  of  the  top  surface  of 
Mr.  Powers'  canal  for  aomedistaoce.  Atsome 
points  It  is  nine  feet,  and  at  others  more,  wcst- 
from  the  waler  line  of  the  river  at  ordinary 
staees,  and  at  tbe  sooth  end  of  tbe  canal  tbe 
dock-line  cuts  off  a  strip  of  main  land  of  some 
feet  in  width,  and  a  part  of  tbe  tnain-laod 
shore  of  the  river,  llils  dock-line  as  fixed 
roos  through  buildings,  and  cuts  otf  a  part  of 
the  Orescent  Hilis,  which  hate  been  built 
more  tlian  twenty  years,  and  passes  through 
other  buildings.  It  must  be  held  that  tbe 
Legislature  has  no  power  to  extend  dock-lioea 
upon  tbe  natural -more  or  bank  of  tbe  river. 
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or  toantborize  tbe  munidpalitj  to  fortnd  tbe 
ownert  from  baildiog  upoo  sucli  shore  or  bank. 
Tlris  would  be  t&kiDg  private  property  for 
pnblio  use  without  compeoaatioo,  wbkb  is 
forlriddeD  by  our  Constitotioo.  For  these 
reaMins  atone  tbe  bill  io  tbis  case  mast  be 
dlsi^Bsedt  aa  there  is  nowhere  in  the  evidence 
any  sbowiDg  that  the  buildioe  of  the  wall 
will  be  of  any  damage  to  tbe  puollc  use  of  tbe 
river  for  the  purposes  of  navigation,  or  any 
injury  in  any  way  to  the  rights  of  the  public 
or  of  private  parsoDS. 

But  tbe  question  of  grave  concern  neoaios, 
to  wit,  what  are  tbe  rights  of  the  defendant  as 
a  riparian  owner  in  this  river,  and  what  contnd 
can  tbe  mniiicipality  under  auth(Mrity  of  the 
Legislature  lawfully  exercise  over  such  rigblsY 
And  it  seems  to  me  desirable  tfaat  this  question 
be  settled,  as  it  is  conceded  to  be  an  i^wn  one, 
as  far  as  tbe  coorts  of  diis  State  erecmoerncd. 
and  one  of  great  moment  to  tbe  puUic  as  well 
as  to  private  interests.  In  examioing  this 
question  we  must  remember  that  the  riparian 
proprietor  in  this  State  holds  a  different  and 
more  extended  title  to  tbe  soil  under  water  of 
a  navigable  stream  than  he  docs  in  msoy  of 
'the  states  of  the  Union.  In  this  State  he  owns 
the  soil  to  tbe  middle  of  the  stream,  and  has 
tbe  right  to  use  bis  land  which  is  covered  by 
water  ia  any  way  be  chooses,  provided  that 
he  does  not  seriously  injure  the  public  use  of 
tbe  stream,  or  obatruct  or  impede  navigation, 
or  damsf^  other  riparian  owuers  along  tbe 
stream  above  or  below  bim.  "Any  erection 
which  can  lawfully  be  made  in  ibe  water 
witUn  these  lines  belongs  to  the  riparian  estate; 
atad  -tbe  coonplete  oontrol  of  the  use  ot  socb 
land  covered  with  .  water  ia  in  tbe  riparian 
owner,  except  as  it  is  limiled  and  qualified  by 
such  rights  as  belong  to  the  public  at  large,  to 
the  navigation,  aod  such  other- use,  if  any,  as 
appertains  to  tbe  public  over  the  water.  .  .  . 
In  tlioiB  waters  whose  beds  aie  public,  and 
not  i^vale,  property,  erections  by  riparian 
owners  are  unlawful,  not  because  tbey  are 
noisances,  in  the  proper  sense  of  the  term,  but 
because  they  are  enoroacbraents  upon  the  pub- 
lic domain,  and  they  are  as  unauthorized  as 
would  be  tbe  erection  of  booses  or  bams  upon 
puMic  Isnds  away  from  tbe  water,  by  an  ad- 
j<Hniog  land-bolder.  But  where  theownership 
Is  private,  snd  the  public  rights  axe-^ply 
easements  or  privil^es  upon  It,  tbe  owner 
may  do  what  be  pleases,  so  long  as  it  does  not 
lojurioiisly  affect  the  public  enjtiyment.  On 
land,  where  roads  are  laid  out  of  a  prescribed 
widtb,  the  law  or  tbe  authorities  having  iteter- 
mined  that  widtb  to  be  desirable,  the  right  to 
encroach  upon  the  way  cannot  be  very  exten- 
slve.  But  where  tbe  way  exists  in  a  water* 
course,  whose  bouiHlaries  are  variable  and  laid 
down  without  human  intervention,  tbe  extent 
to  which  private  improvements  are  compatible 
with  the  publit;  use  must  depend  upon  the 
ciccumstanoes,  and  must  always  be  a  Question 
of  fact.  Tbeowner'auseiftlawfuluatilsbowo 
to  be  ui^wfnl.  It  is  pisin  enough  tbst  there 
are  strt-ams  wbicb  cnnuotsafely  l^encroacbed 
upon  at  all,  while  there  are  othetK  so  consid- 
erable that  they  could  not  lie  appreciably  io- 
juri!d  by  a  vety  eaclensive  system  of  dockage 
nr  other  erci^tOD»<  in  their  bc<U."  Jij/aa  v. 
Bn>u>n.  18  Mlob.  UNt,  100  Am.  Dec.  151.  Scf, 
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farther,  va  (o  the  ovaecsUp  and  dgbts  of  the 
riparian  owner  in  ttie  bed  of  strcajBs,  Zorsto* 
V.  BentoH,  S  Hiob.  18,  77  Am.  Dec.  43(t;  Hict 
V.  Budiiman.  10  Mich.  136;  Walmt  v.  Pettm, 
26  Mtcb.  S08:  Jttckaniton  v.  PrtnUm.  48  Mioh. 
88;  Bag  Ott»  (M^Light  Oo.  t.  Induttrial 
Warkt,  88  Mioh.  182:  HmweU  t.  Bay  CUtj/ 
Bridge  t>.  41  Mich.  466;  PWt  MurqwUeBoam 
Oo.  V.  Adamt.  44  Hich.  4S!».. Baektu  v.  Detnrit. 
49  Mich,  no,  4S  Am.  Rap.  447;  rutihtr  v. 
Thunder  Baj/  Biaer  Boom  Cr  SI  Mich.  277; 
WMer  V.  /Vrv  Mmrguetta  Boom  Oo.  9&  Micb. 
636,  5  West.  Res,  576:  Turwr  t.  OtUmnd,  «5 
mch.  468^  «  West.  Rep.  7M;  AU^Qen.  t. 
BmH  Btoti  Oo.  84  Mich.  463.  . 

It  t»>  contended  by  the«oiuiset  for  tbe  coaa- 
plainant  that  tbe  LMiislature  of  this  State  haa 
the  consiitutioBal  nght  to  confer  upon  tbe 
proper  aotboriiies  of  the  Cit/ol  Grand  Raolds 
the  autb(»it7  to  estaMish  oock-and  biiildins 
llnesrn  tbeMK»eaandmai«in  of  Cbmnd  River, 
and  that  the  defendant  had  no  right  to  bnild  a 
wail  in  the  waters  of  tbe  rivn  beyond  the 
docbaod  building  line  established  by  the  tioard 
of  public  works,  and  to  sustain  liiiscanientioa 
be  cites  tbe  foUowlng:  Cooley,  Const.  Lim. 
Stb  ed.  p.  740.  *5fiS;  f  DUloo,  Mun.  Corp.  3d 
ed.  p.  186,  *107;  Bart  v.  Atbany,  %  Paige,  213. 
8  L.ed.  131,  9  Wend.  S71,  24  Am.  Dec.  1«5; 
Com.  V.  Alger,  7  Cash.  58(  Ptopii  v.  Vamder- 
bitt,  26  N.  Y.  287.  28  H.  T.  J»6-39e.  84  Am. 
Dec.  S51;  Mty-Qen.  v.  Woodt.xm  Masi.  436. 
11  Am.  Rep.  880;  Bay  City  0a*  light  Oo.  t. 
Indvatriai  Worh$.  28  Mich.  182;  Att^G«».  w. 
Beaton  tt  L.  B.  Co.  118  Mats.  846j  StaU  t. 
Smgent.  46  Conn.  858. 

CcK'ley  says:  "  Wharf-lines  may  also  be  es- 
tablished for  tbe  general  good,  even  though 
they  prevent  the  owoen  of  water-fronts  from 
building  out  on  tbe  sml  which  constitutes  pri- 
vate propeity."  And  io  the  same  connet^tkm 
adds:  "  And  tbe  Legislature  may  prevent  th« 
rwoval  stones^  gnvd,  ot  wia  from  the 
beach  for  the  protection  ot  barbors.  This  is 
said  to  be  a  just  restraint  of  an  injurious  use  of 
property  wbieh  the  Lwi^ture  have  authority 
Io  impose."  Cooley,  Const.  Lim.  6tb  ed.  p. 
7S8.  This  laoguige  ts  plalnlv  used  in  reference 
to  wharves  and  harbors  upon  navigable  water, 
and  fortlwpurposest^  navigation  by  boausnd 
vessels.  Dillon  says:  '*  The  ri^ht  of  riparian 
proprietor  InrespecL  lo  tbe  erection  of  wharves 
are  subject  lo  snch  reasonable  limiiaiions  and 
restraints  as  tlie  Legislature  may  think  it  neo 
essary  and  expedient  to  impose;  therefore  it  Lg 
competent  for  the  Legislature  to  past*  aetit  es 
tablisbiDg  harbor  and  dock  lines,  and  to  take 
away  (he  rights  of  proprietors  to  build  wbarvest 
on  their  own  lands  bevood  tbe  lines,  even  when 
such  wharves  woula  be  no  actual  injury  to 
navigation."  1  Dillon,  Muo.  Corpk.  Sd  ed. 
g  107.  Tbis  language  has  also  evidently  tbo 
same  application.  In  State  v.  Saryent.  45 
Conn.  358.  tbe  owner  of  tbe  land  took  title 
onlv  to  bigb-WHtcr  mark.  Tbe  fee  between 
14gii  and  low  water  mark  was  In  the  State  io 
trust  for  the  public.  It  was  bdd  that  the 
owner  of  tbe  shore  nii^ht  construct  wharves 
upon  the  soil  below  high  w«Ut  mark,  but  io 
so  doing  must  conform  to  tbe  regulations  of 
tbe  State;  and  it  Is  said  that  tbe  duty  of  pro- 
teciiog  the  paramount  rwht  of  navigation  rests 
upon  the  I^egislature,  and  tbey  are  to  detetmiu'^ 
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for  tbemselves  bv  vhat  methods  and  iostru- 
meott  ibey  will  discbarge  tt.  It  la  further  aaid 
tbattheeoactmeDt  of  laws  TestraioiDg  proprle- 
ton  of  the  Bbore  finm  extending  wbarres  or 
other  structures  into  navigable  waters  is  not  the 
exercise  of  enaineot  doroaio.  The  public  do  not 
appropriate  or  use  anv  right  of  the  land-owner 
Id  tbe  soil  of  the  shore.  This  Is  no  doubt 
good  law  where  tbe  land-owner'a  posseasions 
stop  at  high- water  iiiarlO>ut  it  does  not  apply 
to  tbe  case  before  us.  Tbe  Kew  York  cases 
cited  also  refer  to  cases  where  the  land-owaer 
bad  DO  fee  Id  the  land  under  water;  Bart  v. 
A  Ibanjf,  InvoMne  rights  i^d  the  baobs  of  tbe 
Albany  Basin,  which  was  a  work  of  tbe  State, 
and  created  by  it.  In  People  v.  VanderbiU  tjie 
matter  in  controTOrsr  was  the  constraction  of 
a  pier  in  New  York  harbor.  Tbe  case  of  Com, 
T.  Jfger,  7  Cush.  68,  deals  with  .the  entabli^- 
ment  of  harbor  tloes  in  Boston  Harbor,  and 
where,  under  tbe  Colonial  Ordinnnce  of  1647, 
tbe  proprietors  of  uplands  bounding  on  ihc  sea 
have  an  estate  Id  fee  Id  tbe  adjoining  flats 
above  low-waier  mark,  and  within  100  rods  of 
tbe  upland,  with  full  power  to  erect  wharves 
and  other  buildings  thereon,  subject,  however, 
to  the  reasonable  use  of  other  individual  pro- 
prietors and  of  the  public  for  the  ptirpoaes  of 
navigation,  and  subject,  also^  to  such  restraints 
and  ItmitatioDB  of  the  proprietors'  use  of  them 
as  the  Legislature  njay  see  tit  to  impose  for  the 
preservation  of  public  and  private  rights.  It 
was  held  that  "  the  Legislature  of  this  Com- 
monweallh  has  power  to  establish  lines  in  the 
harbor  of  Boston,  beyond  which  no  wharf 
shall  be  extended  or  maintained,  and  to  declare 
any  wharf  extended  or  maintained  beyond 
Bucb  lines  a  public  nuisance;  and  statutes 
establisbiDg  such  Hoes,  and  tairing  away  tbe 
rights  of  the  proprietors  of  flats  in  a  harbor 
beyond  tbe  lines  to  build  wharves  thereon,  even 
when  there  would  be  no  actual  injury  to  navi- 
gation, although  pioviding  no  compensation 
to  ducli  proprietors,  arc  not  nuconslitutional. 
as  taking  private  property  and  appropriating 
it  to  the  public  use  without  compensncioD. 
within  the  meaQing  of  tbe  Declaration  uf 
Bights,  art.  10,  nor  as  impairing  tbe  operation 
of  tbe  grant  made  by  tbe  colonial  ordinance, 
and  thus  transgressing  the  prohibition  of  the 
Constitution  of  the  United  Slates,  art.  1,  par. 
10,  against  passing  laws  impairing  the  otpiiga- 
tinos  of  contracts;  but  such  stiiUites  do  not 
afTect  the  right  to  maintain  wharves  creeled 
before  their  parage."  By  examining  the 
opinion  In  this  case,  It  will  be  seen  that  the 
grants  of  lands,  since  tbe  adoption  of  this 
ordinance,  which  vested,  by  virtue  of  it,  an 
eaiale  in  fee  in  tbe  land  lying  between  high 
and  low  water  mark,  were  ^Ifo  subject  to  Uie 
proviso  that  such  esfatc  Kbould  be  used  so  as 
not  lo  stop  or  binder  tlie  passage  of  boats  and 
vessels,  etc.,  and  subject  to  all  such  reslrulnts 
and  liipitafioos  of  absolute  dominion  over  it  in 
Its  use  and  appropriation  as  other  real  estate  is 
subject  to  for  the  security  and  benefit  of  other 
proprietors,  and  of  the  public,  in  tlie  enjoy- 
ment of  their  rights.  The  court  justifies  its 
opinion  under  the  police  power  of  the  Legisla- 
tore, — tbe  authority  rested  In  that  body  to 
establteh  all  manner  of  wholesome  and  reason- 
able laws,  rules,  and  penalties,  not  repugnant 
tn  the  Constitution,  as  tbey  Anil  jadgc  to  be 
14L.KA. 


for  the  good  of  the  Commonwealth  and  the 
subjects  of  the  same, — and  holds  that  the  leg- 
islation in  question  is  not  an  appropriation  of 
proper^  to  a  public  use,  "  bat  tbe  reatralnt  of 
an  Injurious  private  use  by  the  owner,  and  is 
tbereiore  not  within  the  principle  of  property 
taken  under  the  right  of  emioent  domafn. 
This  case  is  followed  in  the  other  Uasmcha- 
setts  cases  cited. 

Tbe  teamed  coansel  also  contends  Uiat  lan- 
guage baa  been  used  in  aereial  of  the  oplnlotw 
of  our  own  court  leeognizing  the  .right  of  the 
legislature  to  establlsni  whan  and  dock  lines, 
but  admits  that  the  question  In  this  case  Is  still 
an  open  ope,  as  far  as  this  court  is  concerned. 
The  cases  in  which  this  matter  have  been 
touched  upon  ar6:  (1)  Lorman  t.  Benton,  8 
Mich.  18,  T7  Am.  Dec.  485.  In  the  course  of 
the  opinion  Mr.  Jvttiee  Campbell  said:  "  It  is 
ureed  that  this  ruling  will  interfere  with  the 
in^rovement  of  rivers,  and  disturb  tbe  title  of 
islands.  But  these  objections  are  not  well 
taken.  Tbe  public  authorities  can  regulate 
water  highways,  as  well  as  land  highways,  al- 
though me  soil  of  neilherbelongs  to  the  State." 
(2)  Rice  V.  Jiuddiman,  10  Mich.  126.  Mr. 
Justice  Christlancy  in  bis  opinion  says,  at  page 
140:  "  These  principles,  when  applied  to  Mus- 
kegon Lake,  can  no  more  interfere  with  the 
puDlIc  right  of  navigation  than  when  applied 
to  rivers.  In  both  cases  tbe  ownership  is 
equally  qualified  by,  and  subordinate  to,  the 
lights  of  tiie  publK!.  In  fact,  nsvlkiation  is 
much  more  likely  to  be  beneOted  than  injured 
by  the  application  of  these  principles.  Wharves 
and  other  similar  ct^tions  are  essential  to  the 
interests  of  n<\viga(ion:  and  if  the  bed  of  the 
lake  lo  high  or  low  water  mark  were  vested  in 
the  State,'  no  private  owner  could  extend  a 
wharf  one  foot  from  the  water-line  without 
becoming  a  trespasser,  and  incurring  the  risk 
of  losing  bis  improvements,  though  navigation 
might  be  aidod,  rather  than  injured,  by  it; 
while,  by  admitting  the  riparian  ownership,  as 
above  explained,  iiidlvidual  enterprise  is  stimu- 
lated to  improvement,  and  the  public  interest 
is  Jiubfiervea.  The  public  thnnigh  tlieir  proper 
authorities  have  always  the  right  to  restrain 
any  encroachments  which  may  be  injurious  to 
tbe  public  right,  and  to  compel  the  removal  of 
any  obstruction  or  Impediment,  as  well  as  In 
punish  tbe  offender,,  to  the  sam''  extent  as  if 
tbe  l)cd  of  the  lake  were  vested  in  the  State." 
(8)  Baif  City  Gan  l.ight  C^.  r.  Industrial  Works, 
28  Mich.  182.  In  this  ess*  Mr.  Justice  Camp- 
bell says,  at  page  184:  "  Tlte  right  of  doekt&g 
out,  so  as  to  secure  the  full  benefit  of  the 
water  front,  is  limited  by  the  rule  that  it  mu&t 
not  seriously  Impair  the  right  of  navigation. 
In  order  to  prevent  any  dispute  as  to  what 
wharfing  will  be  such  an  encroacbmenl,  H  lia^ 
been  provided  in  some  of  our  city  charters  that 
the  aty  may  fix  a  dock-line,  beyond  which 
such 'erections  shall  not  extend.  In  doing  this 
the  authorities  are  supposed  to  consult  the  pub- 
lic convenience,  and  to  draw  tbe  line  in  such 
a  manner  as  to  subserVe  this.  It  is  usual,  and 
practically  almost  necessary,  to  make  the 
frontage  thus  defined  follow  straight  lines  of 
considerable  lensth,  avoiding  anglea  as  much 
as  possible,  and  paying  no  attention  to  the 
sinuosities  of  the  shore.  Such  lines  will  not 
necessarily  or  usually  be  exactly  parallel  either 
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with  Ibe  abore  or  with  tbe  (bread  of  the  Btream. 
Tbey  cao  hsve  do  bearing  wbatever  upon  tlie 
determlnatioD  of  boundoriea,  and  are  meant  to 
determiDe  at  what  Hoe  the  depth  of  water  will 
be  found  aufflcient  to  meet  all  tbe  necessities 
of  oaviK&tion.  Bo  far  as  they  are  valid,  it  is 
as  limits  reasonably  and  imiwrtlally  fixed,  be- 
yond which  all  are  forbidden  to  wharf  out, 
and  within  which  every  person  may  lawfully 
impioTO  bis  own  propraty.  But  with  the  own- 
ersblp  of  property  the  city  authorities  have  no 
coDcem."  (4)  Linooln  v.  Dnvi;  53  Mich.  876, 
SI  Am.  Bep.  116.  On  page  890,  B8  Micb.. 
Mr.  JuAU»  Campbell  says:  "There  can  be  no 
douirt  of  the  right  of  the  State  to  forbid  an; 
erecUoos  within  such  parts  of  the  water  as  are 
strictly  navigable,  and  to  regulate  the  distance 
beyond  wUcn  no  private  erection  can  he  malo- 
taiDed." 

Wbatever  may  be  the  power  of  the  Legisla- 
ture In  waten  "strictly  navigable"  to  iTk  bd 
arbitrary  line  beyond  which  riparian  owners 
faiDDot  Ko,  or  to  delegate  to  a  municipality  that 
power,  I  am  satisfied  that  no  such  right  exists 
ID  the  waters  of  Qrand  Rapids  at  the  raplda.  or 
cerlainty  in  that  part  of  the  waters  which  are 
not  DOW  navigable  for  any  purpose.  The 
right  of  tbe  riparian  owner,  under  our  laws, 
Is  subject  only  to  tbe  public  use  Xox  the  pur- 
poses of  navigation;  and  there  Is  a  manifest 
difference  between  public  streams  that  can  be 
used  successfully  for  tbe  running  of  boats  and 
vessels  for  tbe  purpose  of  commerce,  and  those 
which  are  only  capable  of  being  used  for  Uie 
floatage  of  lumber  and  logs  in  rafts  or  single 
pieoefl.  Tbe  ripariao  owners  are  entitled  to 
the  beoefidal  and  sole  use  of  tbe  latter  streams, 
except  for  floatage;  and  when  such  streams 
have  become  unfitted  for  valuable  public  use, 
and  have  actually  ceased  to  be  used  for  public 
highways,  there  is  no  more  reason  for  holding 
tbem  to  be  public  than  in  the  case  of  a  land 
highway  wfaieb  has  been  abaodoaed  and  Is 
useless.  See  opinion,  Campbell,  J.,  Sterling 
V.  Jackton,  e&  Mich.  510,  14  West.  Bep.  329; 
Orand  Bapidt  Boom  Co.'y.  Jarvit,  80  Hich. 
308;  MiddUion  v.  Flat  River  Boom  Co.  27 
Mich.  538. 

There  Is  no  pretense  In  the  proofs  in  this 
case  that  this  river  in  front  of  the  land  of  de- 
fendant has  ever  been,  ever  will  be,  or  can  be, 
xaed  for  the  Davigatlon  of  commercial  boats 
and  vessels;  tH>r  that  the  water  between  the 
existing  or  proposed  wall  of  the  defendant  and 
bis  sbore-Koe  has  been,  will  be,  or  can  be  used 
even  for  the  floati6e  of  logs  or  rafts.  It  has 
never  been  "  strictly  navigable  "  water.  In 
order  to  get  the  logs  and  lumber  that  has  gone 
over  the  chute  in  the  dam  down  these  rapids, 
it  baa  been  necessary  for  many  years  to  clear 
out  a  channel  In  the  cester  of  tbe  stream,  and 
Inclose  such  channel  on  each  side  with  cribs 
and  timbers,  Uius  making  an  artificial  canal, 
as  it  were,  In  the  center  m  the  stream  for  tbe 
purpose  of  floatage.  This  wall  will  have  no 
appreciable  eflTect  upon  this  artificial  channel, 
unless  it  be  to  deepen  its  waters,  and  thus  aid 
nnvlgation  rather  than  to  hinder  it.  Tbis  is 
the  whole  tendency  of  tbe  proofs. 

It  is  claimed  by  the  counsel  for  complainants 
that  tbe  proposed  occupation  of  the  river  bed 
by  the  aercndant  will  .be  a  purpresturc,  and 
therefore  a  public  nufsiuice,  and  that,  as  such, 
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the  Legislature,  or  the  City  under  autborUT 
from  the  Le^slature,  may  abate  it  whether  ft 
interferes  with  navigation  or  not.   A  "  pur- 
presture  "  is  defined  oy  Cht^Ju^ice  Cookry  in 
Atty-Oen.  v.  Brart  Boom  Co.,  Si  Micb.  at  pwe 
472,  as  "an  iDctosure  by  a  private  peiaoo  of  a 
part  of  that  which  belongs  to,  and  ought  to  be 
open  and  free  to.  the  enjoyment  of  the  pubHc 
at  Isrge; "  and  he  also  holds  that  an  anautbtH-- 
ized  inclosure  of  a  part  of  a  water  highway  is 
as  much  a  public  wrong  fts  that  of  a  Und  hf^- 
way.   But  he  also.  In  Oke  same  case,  defloca 
tbe  character  of  the  Moak^gon  Rhreras  a  dstI- 
gable  stream  at  the  point  in  onotroversy  in  tbat 
case,  and  says:  '*Neil]ier  is  It  a  navigable 
stream,  in  tbe  motv  popular  sense  ctf  tbe  tenn, 
for  it  is  only  a  small  stream,  whose  value  to 
tbe  public  oonsfsts  In  tbe  use  which  can  be 
made  of  It  for  tbe  purpose  of  floating  logs  and 
lumber."    Sucb  is  the  navigaUil^  of  tbe 
arand  River  at  tbe^aoe  in  controversy  here. 
He  further  says:  "  The  right  of  floatage  is  a»- 
questionably  a  right  which  the  State  sfaoold 
guard  and  protect;  but  Is  a  serious  mistalie  to 
assume  that  tbe  private  appropriation  of  a  part 
of  the  bed  of  the  river  would  necessarily  be 
either  a  purprcsture  or  a  nuisance.  The  prop- 
erty taken  in  sucb  a  case  is  not  public,  bat  pri- 
vtfe,  property;  and  the  owner  of  tbe  bank, 
who  also  presumsbly  owns  to  tbe  center  ot  tbe 
stream,  may  maintain  trespass  or  ejectmeat 
against  the  taker.    If  the  owner  makes  no 
complaint,  the  public  can  have  neither  right 
nor  occasion  for  any,  provided  the  navigable 
rights  are  not  abridged.   If  tbey  are,  it  u  not 
very  manifest  bow  tbis  can  be  a  purpreataic; 
Tbe  difference  between  the  highway  on  l«id 
with  iudefioile  limits  to  which  the  pnUie  right 
extends.  Whether  tbe  whole  is  used  or  not,  and 
the  highway  for  floatage  In  our  small  streams, 
where  the  public  rights  have  no  definite  limita- 
tions of  spaoe  except  as  practicaUIIty  tor  ose 
and  the  occarion  for  use  may  give  vanoiu  lim- 
its, as  the  seasons  and  the  needa  of  business 
and  traflSc  may  change.  Is  so  plain  that  tbe 
difference  between  an  appropriation  Id  the  two 
cases  Deeds  only  to  be  mentioned.   It  require* 
neither  argument  nor  illustration.   Tbe  one  b 
a  public  ^evance  of  some  sort;  but  the  otbn- 
is  no  public  grievance  of  any  sort,  unless  tbe 
public  use  is  unreasoDably  abridged  or  inow- 
venienced." 

The  police  power  of  the  Legislsture  hi,  this 
Stale  Is  not  omnipotent.  It  cannot,  und^  the 
guise  of  regulation,  destroy  property  rirtis 
arbitrarily  and  without  reason.  The  L^sls- 
ture  caD,  without  doubt,  in  public  harbors  and 
perhaps  In  navigable  streams,  where  hoatsand 
vessels  can  be  ud  are  used,  limit  the  eoostnir 
tfon  of  wharves  to  the  Hue  of  navigalrillty;  hut 
it  is  doubtful  If  sucb  erections  coum  he  stopped 
short  of  sucb  lines  unless  some  good  reason 
could  be  shown  for  such  a  regulation.  Atty- 
Gen.  V.  Ecart  Boom.  Go.  84  Mich.  472.473. 
And  "the  extent  to  which  private  tmprove- 
mente  are  compatible  with  tbe  puUic  use  mnrt 
depend  upon  dream  stances,  and  must  always 
be  a  question  of  fact."  B^an  v.  ftws,  18 
Micb.  309,  100  Am.  Dec.  154.  The  LegisU 
ture  of  Michigan  cannot  authorize  a  muoici 
pality  to  make  that  a  piirpresture  or  onisancc 
which  is  not  so  In  fact,  if,  by  so  dtrfng,  the 
constitutional  ri^ts.  of  any  dlizen  In  his  per 
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son  or  prop^y  is  deetroyad  or  iofiioged. 
Wrtford  T.  ¥wpU,  14  Mich.  41;  Enerm  t. 
Marqmtm,  68  Hiclt.  460;  Fnutit  Cue.  OS 
Mfch.  8M;  RMmm  r.  Mirur,  68  Mlcb.  666; 
JVdofe  T.  Arm$tronff,  78  Mlob.  28S. 

Tb«  power  of  the  Leirislalore  In  the  matter 
of  bsrbor  and  dock  lines  upon  streams  where 
the  bank  owner's  title  in  fee  reaches  to  the  bed 
of  tbe  river,  aublect  to  tbe  pubUo  um  foe  par- 
powt  of  navlnnon,  came  before  the  Sopntne 
Coon  of  tbe  United  Btatei  In  Tatay.  jm»av- 
kee,  77  U.  8.  10  Wall.  497.  19  L.  ed.  981 
Tatea  built  a  wbarf  over  the  low  water  in  the 
Sfilwaubee  RlTer  the  width  of  bis  lot,  aod  196 
feet  In  length  to  reach  naTtgable  water.  The 
Legislature  of  Wisconsin  had  authorized  tbe 
common  council  of  Milwaukee  to  establish,  by 
ordinance,  dock  and  wbarf  lines  on  this  river, 
and  to  restrain  and  prevent  encroachnieDts 
and  obstructions  therein,  and  lo  cause  it  to  be 
dredged.  Tbe  dty  hy  oidinanee  declared  this 
vban  to  be  ao  obstruction  to  navigation  and  a 
nuisance,  and  ordered  it  abated.  Yates  re- 
fused to  abate  it.  Thereupon  tbe  cily  con- 
tracted with  a  person  to  remove  it.  ancf  Tates 
iflled  tail  btU  to  restrain  snob  removaL  There 
was  no  evMence  to  show  that  the  wbarf  was  an 
actual  obstruction  to  naviflntlon,  or  was  in  any 
other  sense  a  nuisance.  The  court,  speaking 
through  Mr.  Justice  Miller,  said:  "We  are  of 
the  opinion  that  the  cily  of  Milwaukee  cannot, 
by  creating  a  mere  aiUflcial  and  imaginary 
dock-line,  hundreds  of  feet  away  from  the 
navigable  part  of  the  river,  and  witbont  mi^- 
log  the  riveruvlnble  up  to  that  line,  deprive 
riparian  owners  of  the  ri^t  to  avail  themselves 
of  tbe  advantages  of  the  navigable  channel  hy 
building  wharves  and  docks  to  it  for  ttiat  pur- 
pose" It  Is  also  further  said  that  the  riparian 
right  in  tbe  bed  of  tbe  stream  "Is  property  and 
valuable,  and,  though  ft  must  be  Hijoyed  In 
doe  subjection  to  the  rights  of  the  puoHc,  it 
cannot  bearUtnrlly  or  capriciously  destroyed. 
It  is  a  right  of  which,  when  once  vested,  tbe 
owner  can  only  be  deprived  in  accordance  with 
the  established  law,  and,  if  necessary  that  it 
be  taken  for  the  public  good,  upon  due  com- 

Snsation.  See  also  Sorfolk  v.*  Co^,  27 
ratt.  480.  where  It  la  held  that  the  soil  under 
vater  of  the  riparian  proprietor  is  not  a  mere 
Hcense  or  privilege,  but  Is  proper^,— property 
in  the  soiluptotheUneof  navigaulity,  though 
covered  with  water. 

An  interesting  case,  and  one  in  point,  is 
JanuciUe  v.  Carpenter.  77  Wis.  288,  8  L.  R 
A.  808.  Tbe  Legislature  of  Wisconsin  in 
1887  passed  an  Act  "that it  shall  be  unlawful 
and  presuDiplively  injurious  ...  to  person 
and  property  to  drive  piles," etc.,  "In  Rock 
Klver  witbin  ttie  limits  of  tbe  county  of  Ftock, 
and  tbe  doing  of  such  act  shall  be  enjoined  at 
tbe  suit  of  any  resident  taxpayer,  without 
proof  that  any  injury  .  .  .  bas  been  or  will  be 
sustained  by  reason  of  such  Act: "  and  further 
fvovided  tint  audi  acts  might  be  enjohied  at 
the  suit  of  anyone  having  the  use  of  the 
■water-power  of  the  river  in  said  county,  with- 
out other  proof  than  that  the  Act  will  cause 
tbe  river  to  rise  or  set  tmck  to  some  extent  at 
the  place  where  the  water,  used  lo  operate  bia 
mill  or  factory,  is  discharged  Into  tbe  river. 
This  would  seem  to  have  been  the  ezerdae  of 
the  police  power  of  the  Legislature  declaring 
14L.R.  A. 


certain  spedfled  things  nuisances  per  m.  But 
tbe  Wisccmsln  Supreme  Court  bohls  that  suob 
leidslation  to  void,  and  In  vIolatI<w  of  the  Coa- 
sutntton.  In  that  it  deprives  tbe  ripsariao  owner 
of  his  property  In  tbe  river  without  compensa- 
tion and  wtibout  due  process  of  law.  The 
court  says:  "  This  Is  tbe  first  time  tbat  any 
Legislature  of  any  enlightened  country  bas 
aUempted  to  create  an  action  witbont  any 
cause  of  aotion;  to  authorize  a  complaint  to 
be  made  to  it  court  to  eujolo  the  lawful  use 
and  enjoyment  of  one^s  own  property,  without 
proof  that  any  injuty  or  danger  has  been  or 
will  be  caused  by  reason  of  such  Act."  The 
coort  holds  as  follows  in  regard  to  the  right  of 
the  person  sought  to  be  esjoioed  by  tbe  oily 
nnder  this  Act:  "Tbat  Thomas  Lappin,  the 
owner  In  fee  of  this  ground,  bas  the  right  to 
uae  and  enjoy  It  to  tbe  center  of  the  river  In 
any  manner  not  Injurious  to  others,  and  sub- 
ject to  tbe  public  tiriit  of  navigation,  has  been 
too  oflen  decided  by  this  court  and  other 
courts  to  be  qnestioned.  As  a  riparian  owner 
of  the  land  adjacent  to  the  water,  h^  owns  the 
bed  of  tbe  river  us^a(f;Kuni«mMi,  subject  to 
the  pubHc  easement.  IC  It  be  nannUe  In  fact, 
and  with  due  regard  to  the  rights  of  othw 
ripariao  proprietors.  He  may  construct  docks, 
landing  places,  piers,  and  wharves  out  to  navi- 
gable waters  If  the  river  is  navigable  in  fact; 
and,  if  it  is  not  so  navigable,  be  may  construct 
anything  he  pleases  to  the  thread  of  tbe  stream, 
unless  It  Injures  some  other  riparian  pro[»1e- 
tor,  or  those  having  the  superior  right  to  use 
tbe  waters  for  byarauUc  pm^Kwes.  Jona  v. 
Pettibone,  2  Wis.  808;  Arnold  v.  Elmore,  16 
Wis.  509;  Tata  v.  Judd,  18  Wis.  J18:  Walker 
r.  8hepard»on.  4  Wis.  486,  65  Am.  Dec.  824; 
Wi*et)n»in  River  Imp,  Oo.  v.  Ijfoju,  30  Wis. 
61;  Delaplaine  v.  Chieaffo  (ft  IT.  if .  O).  42 
Wis.  2l4,  24  Am.  Rep.  886;  QfAn  v.  Wautau 
Boom  Co.  47  Wis.  814;  Steveru  Fioint  Boom  Qt. 
V.  Jteilly,  46  Wto.  237;  UoMctUm  v.  Cote,  46 
Wis.  891,  32  Am.  Rep.  715.  Subject  to  these 
restrictions,  bo  has  tbe  right  to  use  his  land 
under  water  tbe  same  as  above  water.  It  is  bis 
private  property  under  tbe  protection  of  tbe 
CooatHution,  and  It  cannot  be  talren,  or  Its 
valoc  lessened  or  impaired,  even  for  pnt^ 
use,  "  without  compeosaUoo,"  or  "  witbont 
due  process  of  law,"  and  It  cannot  be  taken  at 
all  for  anyone's  private  use.  TbIs,  in  my 
opinion,  is  tbe  title  also  that  tbe  defendant 
Powers  holds  In  the  bed  of  Graod  River, 
opposite  his  sbora-llne,  and  his  rights  are  co- 
extensive with  those  given  by  the  Wisconsin 
Supreme  Court  to  Lappin;  and  that  the  Mw 
of  this  State  is  in  complete  accord  and  harmony 
with  tbat  of  our  sister  State  of  Wisconsin  In 
respect  to  riparian  rights.  See  espedally 
Ryan  v.  Brown,  18  Mich.  196,  100  Am.  Dec. 
154;  Attp'Gen.  v.  Emrt  Boom.  Oo.  84  Mich. 
462;  Sterling  v.  Jackton,  69  Mich.  SlO^lil^  14 
West.  Rep.  229,  ophiion,  Oampbell, Vu^ 
dleton  V.  hat  JUver  Boom.  Oo.  27  Midi.  58& 
and  nota;  Wat»m  v.  Futen,  M  Midi.  BOB,  and 
cases  died  In  note;  Grand  BanUa  Boom,  0». 
V.  Jarvit,  80  Mich.  808:  HamMtt  v.  Bajf  Oitif 
Bridge  Co.  41  Mich,  466. 

I  do  not  pass  upou  tbe  right  of  the  Legisla- 
ture to  empower  the  City  of  Grand  Rapids  to 
establish  dock  lines  wlwln  the  Umita  of  the 
navigable  part  of  the  river.  If  there  to  iwcli 
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DBTigable  water,  and  to  prevent  any  enctovA- 
meDts  upon  or  obstrucuoos  whhiD  tbe  water 
so  outlined  as  navigable.  It  is  not  oeceseary 
to  the  detennfnatfon  of  tbls  case.  But  outride 
of  the  navigable  water  do  dock-Une  can  be 
drawn,  and  tbe  property  thereby  taken  for 
public  use,  witboutcompensatloti  to  orconsent 
of  tbe  riparian  owners.  Nor  do  I  decide  tbit 
the  City  may  not  make  and  enforce  all  needful 
and  Kasonable  roles  and  regulations  as  to  tbe 
public  and  private  use  of  this  river  □ecessary 
to  tbe  public  beattb  of  said  City,  or  to  profafbit 
any  encroachment  upon  ttie  river  bed  which 
wm  lead  to  seriously  incrcase  tbe  danfr^r  of 
floods  and  the  destructlou  of  property  thereby. 
The  City  saw  fit  in  iis  proofs  to  rest  upon  the 
-validity  of  the  dock-llnea.  There  is  no  show- 
ing that  the  building  of  this  wall  will  be  of  the 
leut  detriment  to  the  public  bealtb,  or  tb»t  it 
will  have  any  tendency  to  increase  the  dangers 
arising  from  floods.  Tbe  river  is  OKrrower 
below  this  wall,  and  made  so  by  bridges  of 
tbe  City's  own  construction  and  maintenance 
tban  it  will  be  at  any  place  where  the  wall  will 
be  lAtutfed  after  It  nas  been  constructed  as 
proposed  by  the  defendant.  Tbe  city  engineer 
can  see  no  reason,  in  his  teBtlmony,  why  Uie 


building  of  thia  wall  will  tend  dlher  to  tbe 
creation  of  overilows,  or  to  faierease  tbe  floods 
that  sometimes  have  existed  from  various 
causes  in  high  water.  I  have  not  space  to 
discuss  tbe  testimony,  but  It  is  wholly  barren 
of  any  sbowingtbat  this  wall,whicb  tbe  defend- 
ant is  buildiog,  and  proposes  to  build,  upon 
bis  own  land,  will  interfere  in  the  least  with 
the  public  use  of  tbe  river,  the  rigbt*  of  any 
other  riparian  owner  in  tbe  stream,  or  diuna«» 
any  public  or  private  Interest  to  any  peroepU- 
bleextent.  It  mav  be  that  such  ashowlngcan 
be  made  as  would  entitle  tbe  complainant  to 
tbe  relief  asked,  but  it  has  not  seriously  been 
attempted  by  tbe  proofs,  presumably  for  the 
reason  that  the  complainant  supposed  its  case 
was  completely  made  out  by  tbe  law,  by  virtue 
of  the  legslaUve  Act,  and  the  municipal  pro- 
ceedings under  it. 

T?ie  decree  of  tie  court  belou)  mutt  be  reverted, 
witb  costs  of  both  courts,  but  without  preju- 
dice to  any  further  action  or  proceeding,  if 
cause  can  be  shown  for  it  as  heretofore  pointed 
out. 


ChaaqkUiB,  Ch.      did  not 

Justices  concurred. 


t;  tbe  otber 


wear  vmomiA  supreme  coubt  of  appeals. 


James  TtOCE,  Admr.,  etc.,  of  J.  W.  Yer- 
lander.  Deceased,  et  al.,  Apple., 

V. 

B.  A.  MATHEWS  et  al. 


-W.  Va  ) 


•Equity  will  not  entertain  a  bill  to  can* 
eel  laafemmeata  of  Indebtednesa  ^ven  uw-er 
an  agreraumt  to  oomponnd  a  teUmy  or  ntffle  lt« 
praaeoutlon,  as  the  puttea  are  in  pari  delicto. 

iKdvember  14,  im.) 

APPEAL  by  complainants  from  a  decree  of 
tbe  Circuit  Oonrt  for  Cabell  County  in 
favo^  of  defendants  in  a  suit  brought  to  enjoin 
the  sale  of  certain  property  under  a  trust  deed 
and  to  obtain  cancellation  of  the  deed  and 
compel  defendants  to  deliver  up  certain  notes. 


facts  are  stated  In  the  oi^nion. 
Mee»r$.  Campbell  A  Holt,  for  anKUants: 
The  correct  reeding  of  the  maxim  ts,  in  pari 
ddieto  nwlwr  ett  eondttio  poettidentit,  instead  of 
de/endentie. 
a  Pom.  Eq.  Jur.  %  939. 
Zb  applyine;  tbe  maxim  the  question  is  not, 
Who  is  the  plaintiff  and  who  tbe  defcodaot?— 
but,  Has  the  money  been  paid,  or  the  property 
oonvcyedr 

While  tbe  agreement  is  execolory,  courtsof 
equity  may  relieve  the  debtor  or  promising 
party  by  Ordering  tbe  written  inalrument  and 
other  securities  lo  be  surrendered  and  can- 
celed, and  grantinff  ihe  nQrillarv  remedies  of 
injunction,  discovery,  and  tbe  like. 

*H«ad  note  by  BBAmroir,  J. 


Nova.— For  note  on  parties  <n  port  detMo,  see 
Rirkpatrtck  v.  Clark       8  L.  R.  A.  fiU. 
14L.R.A. 


2  Pom.  Eq.  Jur.  9,  MO;  Adams,  Eq.  *175; 
l^ipmth  V.  Strother,  8  Rand.  314. 

Where  the  agre«nent  comes  short  of  a  tccfa- 
nlcal  compounding,  but  ti  e  thing  contracted 
for  tends  to  tbe  same  mischief  of  impeding  or 
discouraiting  the  orderly  prosecution  of  a 
crime,  the  policy  of  tbe  law  ta  violated,  ren- 
dering the  contract  void. 

Bidiop,  Coot.  %  408. 

Contracts  which  are  void  at  common  law, 
because  they  are  against  public  pohqr,  like 
contracts  which  are  prohibited  by  statute,  aie 
illegal  as  well  as  void. 

ffarrej/  y.  MerriU,  5  L.  R  A.  200.  160  Mass. 
1.  See  Foadiek  v.  Van  ArtdaU,  74  Mich.  802; 
Smith  V.  Steet)f.  80  Iowa.  780. 

Messre.  Stmms  &  Bnslow.  for  appeDees: 

If  tbe  bill  be  true.  It  was  nothing  more  nor 
less  than  the  compounding  of  a  felony.  The 
deed  was  executed,  delivered  and  reconlcd,  the 
title  has  passed.  The  plaintiifB  come  into  a 
court  of  eqiiily  to  seek  relief:  tbey  are  asking 
to  set  aside  their  own  deed  and  cancel  H.  Do 
they  not  come  under  the  ancient  maxim,  in 
pari  delieta  melior     ooaditio  dtfendeatief 

Se<'  Ailieon  v.  ffeu.  28  Iowa.  8U0;  Smith  v. 
RowUy,  66  Barb.  603;  Compton  v.  Bunker  HtlZ 
Bank.  96  III  301.  86  Am.  Rep.  147;  St.  Lmti*. 
J.  AC.  R.  Co.  V.  Maih^e.  71  lU.  i»8;  HnvtH* 
V.  Bvdd.  8  Cent.  Hep.  449, 102  N.  Y.  372,  » 
Am.. Hep.  815. 

It  is  not  duress  for  (me  who  believes  that  ho 
has  Ikcd  wronged  to  threaten  the  wroog-diter 
with  a  civil  soft.  And  if  the  wrtnig  includes 
a  violation  of  the  criminal  law,  it  is  not  durp^'4 
to  threaten  him  with  a  criminal  proeecutloo. 

Uitborn  v.  BudcTiam,  7d  He.  483,  57  Am. 
Rep.  616;  Barman  v.  Barmon,  61  He.  237; 
Bunint  v.  Btmn,  2  New  Eng.  Rep.  450,  TS 
Me.  478;  irMU4rv>  ^"^n  BaiA  WiMkewttr, 
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70  Ya.  469:  Mdnn  v.  Leait,  8  W.  Va.  315; 
Mann  t.  MeVey,  8  W.  Va.  282;  Simmona  v. 
Trumbo,  S  W.  Va.  360;  Whittaker  v.  Soulhweat 
Virginia  Imp.  Co.  84  W.  Va.  317. 

When  a  persoo  has  committed  a  crime,  a 
threat  to  hare  him  arrested  and  imprisooed 
beiog  only  a  threat  of  a  lawful  arrest  will  not 
coDBtitute  duren  to  any  such  sense  as  will 
discharge  him  from  UabiUty  upon  a  contract 
to  fndemoify  the  persoo  fojured  by  the  oom- 
misslou  of  the  offense. 

NealU^  V.  Gre&nough,  26  N.  H.  826;  Knapp 
T.  Btfde,  60  Barb.  80;  Taylor  v.  Board  of 
EeaUh.  81  Pa.  78,  72  Am.  Dec.  7^;  Emmons 
y.  aeudder,  116  Mass.  867. 

It  moat  appear  that  the  menace  was  of  un- 
lawful iroprisoDment  to  coostitute  duress. 

Alrxander  v.  Keree,  10  N.  H.  484;  Wileoai  v. 
Hmeland,  28  Pick,  167;  Walter  v.  Oralle,  8 
B.MoD.  n-.Landav.  Obert,45  Tex.  m-.  Plant 
T.  Gvnn,  a  W^oods,  872;  GaUin  v.  Benton,  9 
Wis.  476. 

DefendaDts  are  not  liable  or  respooslble  for 
the  acta  of  others,  and  caonot  be  made  to  suffer 
therefor,  unless  such  others  woe  the  ageats  or 
attorneys  of  the  defendaots. 

Cotnpton  T.  Bunker  SiU  Bank,  96  HI.  803, 
36  Am.  Bep.  147;  Bpurgin  v.  7Vav6,  65  HI.  170; 
Maraton  v.  Brittenkam,  76  III.  611;  Wright  v. 
Bimington,A\  IS.  J.  L.  48,  33  Am.  Rep.  180; 
Lrfebimv.  Jhitruit,  61  Wis.  328,  86  Am.  Kep. 
«88:  Smith  v.  AUis,  62  Wis.  887;  TnUey  v. 
Bobinaon,  33  Qtatt.  888;  SmmoM  v.  IVumto, 
«W.  Va.860. 

BmuuHii  J.,  delivered  the  optnloo  ot  the 

court: 

This  Is  a  Mil  filed  in  the  Circuit  Court  of 
Cabell  County,  by  James  Bock  and  others, 
agslDst  K.  A.  Mautews  and  others,  alleging  in 
effect  that  J,  W.  Verlander.  as  postmaster  at 
HuDtington,  gave  a  bond,  with  Matbews, 
Harvey,  Boslow  and  Kussell  as  sureties,  and 
that  Vertander  misappropriated  to  his  own  use 

Sblic  mollis,  whereby  the  soretiee  became 
ble;  and  that  said  sureties,  while  their  lia- 
bility was  unpaid,  aod  while  Verlander  was  in 
danger  of  arrest  and  prosecution  for  embezzle- 
ment, went  to  Jamas  Rock  and  Mary  A.  Bock, 
the  father  and  mother  of  Mrs.  Verunder,  and 
to  Mrs,  Verlander,  who  were  in  no  wise  liable 
for  such  monev,  and  demanded  that  they  and 
said  J.  W.  Vmander  should  execute  a  promis- 
aory  note,  secured  by  deed  of  trust,  payable  to 
said  sureUes,  for  ^,000,  the  amount  of  the 
(iefalcatioo,  so  that  they  might  not  lose  hy  their 
auietyebip,  arid  represented  that,  on  compli- 
auce  with  such  demand,  they  would  discharge 
tbe  amount  of  tbe  defalcation;  and  further 
represented  to  said  Bock  and  wife,  and  Ver- 
lander and  wife,  that  unless  said  note  and 
aecnrlty  should  be  given  they  would  have  Ver- 
lander  arrested  ana  prosecuted  for  embezzle- 
ment and  sent  to  the  penitentiary;  and  that  to 
save  Verlander  from  prosecution,  and  for  no 
other  coneidraatloo,  they  executed  a  note  for 
$8,000,  payable  at  the  Bank  of  Huntington,  to 
Mid  SDieuiBS,  and  a  deed  of  trust  on  certain 
real  estate  and  personal  inoperty  to  secure  it; 
and  that  said  sureties  then  asttled  tbe  defalca- 
tion with  the  United  States.  Hiat,  the  trustee 
fasving  advertised  the  properly  for  aale.  said 
sureties  pn^KMwd  that  If  lald  debtoni  woald 
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renew  tbe  note  of  $8,000,  and  execute  certala 
other  notes  and  a  deed  of  trust  to  secure  them, 
no  sale  -would  be  made  under  the  first  trust, 
but  it  would  be  released  and  furtlier  time 
given;  and  accordingly  a  new  note  for  said 
93,000,  and  a  deed  of  trust  to  secure  it,  were 
given  by  said  parlies;  and  that  all  the  prop- 
erty embraced  in  this  deed  (tf  trust  was  the 
property  of  Mary  A.  Rock,  and  none  of  It 
the  property  J.  W.  Verlander.  That  under 
this  second  deed  of  trust  the  trustee  was  about 
to  sell  property  conveyed  by  it,  to  satisfy  said 
note  for  $3,000.  That  the  renewed  note  was 
for  the  original  note  of  $8,000,  executed  in 
expectation  that  J.  W.  Verlander  would  be 
relieved  from  prosecution,  which  note  was  for 
a  coosiderailon  ille^^l,  and  contrary  to  pablio 
policy.  And  the  bill  prayed  tbat  the  rale  bo 
enjoined,  aod  tbe  note  and  deed  of  trust  can- 
celed. An  injunction  was  granted,  and  a 
motion  to  dissolve  and  a  demurrer  were  over- 
ruled; and  the  defendants  having  answered, 
aod  evidence  having  been  taken,  on  the  final 
hearing  the  injunction  was  dissolved  and  tbe 
bill  dismissed;  and  from  thiadecision  the  plain- 
tiff's appeal. 

The  first  question  arising  on  the  face  of  the 
bill  is.  Does  the  bill  show  ground  for  cancella- 
tion of  the  deed  of  trust  and  note?  The  bill 
charges  that  they  were  made  for  compound- 
ing, or  witb  the  expectation  of  preventing  and 
sufling,  a  criminal  prosecution,  and  are  there- 
fore void  as  agaiost  public  policy.  According 
to  the  bill,  the  parties  who  gave  the  note  aod 
deed  of  trust  wtre  as  fully  aware  of  the  chsr- 
acter  of  the  transaction  aod  the  illegal  purpose 
as  were  tbe  beoeflciariea  under  those  instru- 
ments, and  were  participants  inihelransacticm. 
Can  tb^  have  relief,  or  are  tbe^r  precluded. be- 
cause equally  guilty  with  their  adversaries? 
Mr.  Pomeroy,  in  his  late  and  elaborate  and 
learned  work  on  Equity  Jurisprudence  (vol.  1, 
§  403),  says:  "  Wherever  a  contract  or  otlier 
traosactiiHi  is  itle^l,  and  tbe  parties  tht^teto 
axe,  in  contemplation  of  law.  tn  p-iri  dHieto,  it 
ia  a  well  settled  rule,  subject  only  to  a  few 
special  exceptions  depending  upon  other  con- 
siderations of  policy,  that  a  court  of  equity 
will  not  aid  a  particept  eriminie,  either  by 
enforcing  the  contract  or  obligation  while  yet 
it  is  executory,  or  by  relieving  him  againdt  it 
by  setting  it  aside,  or  by  enabling  olm  to 
recover  the  title  to  property  which  be  baa 
parted  with  by  Its  means.  The  principle  Is 
thus  applied  in  the  same  manner  where  tbe 
illegality  is  merely  a  tacUum  prohibitum,  being 
Id  contravention  to  some  positive  statute,  and 
wben  it  is  moUwn  in  ae,  ss  being  contrary  to 
public  policy  or  good  morals."  In  the  latter 
class  he  ranks  compounding  felony.  It  is  a 
known  maxim  that  be  who  comes  into  equity 
must  come  with  dean  hands. .  Lord  Chi^ Jv§- 
iiee  Wilmot  said  that  "all  writers  upon  our 
law  a^ee  in  this:  no  polluted  band  shall  touch 
tbe  pure  fountain  of  Justice;  and  that  those 
so  entering  the  temple  will  be  expelled  with 
theanatbema '  Brocul,  Oproovl.e^,WN^anil'" 
In  tbe  Supreme  Court  of  Massatuiuaetts,  in 
Atwooa  T.  yiak,  101  UasB.  868.  100  Am.  Dec 
IS4.  the  principle  is  well  stated  thus:  "The 
meaning  of  tbe  familiar  maxim  in  pari  deiieto 
potior  M  eonOHw  4tfendonti»,  is  amply  tbat 
tbe  law  leans  tbe  partlea  where  thqr  stand; 
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not  that  it  prefers  the  defeodant  to  tbe  plain- 
tiff,  but  that  it  will  not  recognize  a  right  of 
actioo  founded  on  the  illegal  contract,  in  faror 
of  either  party  against  tbe  other.  They  must 
settle  their  own  questfoDS  in  such  cases  with- 
out the  aid  of  courts."  In  Capehart  v.  Ran- 
kin, 8  W.  Va.  571.  it  was  held  that  courts  will 
DOt  aid  parties  to  illegal  contracts  which  are 
executory  only,  to  recover  thereon,  and.  where 
it  is  executed,  a  court  will  not  aid  a  particept 
eriminit  in  seUing  it  aside.  See  J)odaon  v. 
Siean,  2  W.  Va.  511,  98  Am.  Dec.  787.  In 
Bdsley  v.  F^Uz,  76  Va.  671.  it  was  held  to  be 
a  rule  of  courts  of  equity  "oot  to  asnist  one 
wrongdoer  against  another; "  that  if  the  agree- 
mentlw  executory,  it  will  seilher  be  enforced 
nor  canceled;  if  executed,  it  will  not  be  set 
aside  and  tbe  property  restored;  that  "In  all 
sucb  cases  tbe  parites  will  Ik  left  as  they 
placed  themselves."  On  this  principle,  in  At- 
wood  T.  Fide,  tupra,  the  Supreme  Court  of 
Massachusetts  held  that  a  bill  in  equitv  wUI 
not  lie  to  compel  tbe  surrender  or  cancella^n 
of  a  promissory  note  and  a  mortgage  to  secure 
it,  on  the  ground  that  the  consideratioo  for 
tbem  was  a  promise  of  tbe  payee  to  forbear  to 
prosecute  for  embezzlement.  In  Smith  r.  R?w- 
tejf,  06  Barb.  G03,  a  wife  sought  to  annul  a 
deed  conveying  property  to  prevent  the  prose- 
cution of  her  liusbaDd:  bat  she  was  refused 
relief  because  the  contract  was  against  public 

gilicy  and  she  a  partidpant.  lo  AUiton  t. 
isN,  38  Iowa,  S80,  a  conveyance  bad  been 
made  to  compound  tbe  felony  of  a  eon,  and 
the  court  refused  relief,  sayiuk:  "The  rule 
aeems  to  be  well  settled  that  where  a  contract 
is  illegal,  whether  because  it  is  malum  in  te  or 
fRofom  prtihihitum,  the  law  will  not  afford 
afflrmaUTe  relief  to  dther,  but  leave  tbe  parties 
as  It  found  tbem."  In  8t.  L<mi«,  J.  A  G.  R. 
Co.  V.  MatheT$,  71  HI.  998,  It  was  held  that  if 
m  party  convey  estate  in  consideration  of  doing 
an  Illegal  act,  no  relief  will  be  ^ven.  In 
Haanu  v.  Etudd,  108  N.  T.  879,  8  Cent.  Rep. 
448.  SS  Am.  Rep.  815,  it  was  bcM:  "One 
cannot  malntidn  an  acUon  to  recover  money 
paid  on  a  note  wholly  or  partly  to  componnd 
a  felony,  though  the  note  was  procured  by 
duress  and  undue  influence."  There  was  a 
threat  to  accose  a  son  of  crime.  The  ooart 
said  that  it  could  not  agree  with  the  doctrine 
that,  if  tbe  party  was  influenced  by  duress, 
and  at  tbe  same  time  both  parties  intended 
compounding  a  felony,  they  wm  not  in  pari 
d^ieto,  and  that  it  was  enough  that  the  vice  of 
compounding  was  part  of  the  conduct,  operat- 
ing in  the  mmds  or  both  parties,  thus  placing 
them  on  an  equality.  Same  principle  in  Hwart- 
ter  T.  GiUstt,  1  Chand.  907.  2  Plan.  288;  Har- 
rington V.  Siffdaw,  11  Paige,  849.  5  L.  ed.  198. 

But  it  is  argued  for  appellants  that  wbtle  tbe 
doctrine  above  stated  may  be  true  as  to  con- 
tracts completely  executed,  as  where  mcmey 
has  been  paid  on  tbe  ill^l  contract,  or  prozh 
erty  has  been  actually  passed  under  it,  yet  ft 
does  not  apply  where  the  debt  bos  not  been 
paid,  as  here.  It  is  stdd  that  tbe  proper  words 
of  tbe  maxim  are  **t'i»  pari  delicto  melior  e»t 
etmditia>  pouidfntis"  not  "defendeiitit;"  and 
where  tlic  Word  "  defandfntis^'  Is  used,  it  Is' to 
be  regarded  as  equivalent  to  "pomidinti*;'* 
and  thus  it  shields  only  one  who  has  become 
the  possessor,  'nMler  a  comvleldy  executed 
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contract,  of  tbe  thing  soogfat  to  be  reclaimed 
by  the  suit,  and  does  not  apply  where  the  con- 
tract has  not  been  executed  and  tbe  defendant 
bas  not  possession;  that  in  this  caae,  as  tbe 
debt  bas  not  been  paid,  the  maxim  does  not 
apply.  It  seems  to  me  that  the  true  expres- 
sion of  this  great  equity  maxim  la  "la  pttrS 
ddieto  potior  Mt  eonditU>  dt^rndentia  cet  pe*- 
tidentit."  But  It  is  differently  stated  in  dif- 
ferent books.  In  1  Story,  Eq.  Jur.  |  63, 
tbe  closiug  words  are  "potfideatia  et  Oefen- 
dentit,"  while  in  section  298  tbey  are  "de- 
fendenttB  et  poatidentit."  In  Broom  on  Legal 
Maxims,  990,  it  reads,  "in  pari  dtiieto  p»- 
Uor  at  eondi^  pomi^tMa  (or  d^ndeiUit},'^ 
while  on  pue  729  it  Is  "poHer  at  madiHo  pot- 
tidentia."  In  Black.  Law  Diet,  it  is  "im  pari 
delicto  potior  at  conditio  poMidentia  (dffenden- 
tia)."  In  Bouvier,  Law  Diet,  it  is  "ia  pari 
delicto  potior  eat  conditio  d^ondmtia  (or  pa$gi- 
dentii).  But,  tbough  a  critical  comparison 
of  these  differing  expreaslGOs  of  the  maxtm 
would  stiggest  distinctions,  they  would  be 
raihar  reoned.  I  think  the  meaning  is  tluA,^ 
where  the  maxim  applies,  it  leaves  tbe  posses- 
sor of  tbe  property  lo  poasessioo,  or  favors  a. 
party  defending  by  simply  refusing  to  interfere. 
But  in  this  case  it  la  immaterial,  as  I  regard 
the  defendant  as  "possessing"  the  property 
sued  for.  I  regard  ft,  so  far  as  the  parties  lo 
the  contract  are  concerned,  as  comj^etod.  Tbe 
deed  of  trust  has  passed  the  kgal  title  to  the 
trustee,  leaving  the  grantors  oaif  an  equity  of 
redemption.  If  it  were  not  an  absolute  coo- 
veyance  of  tbe  absolute  estate,  certainly  the 
maxim  would  apply.  The  party  could  not  sue 
on  tbe  note;  but  the  debt  is  (me  thing,  the  deed 
of  trust  another.  A  deed  of  trust  Is,  in  effect, 
a  mortgage,  needing,  however,  no  applIcatkHi 
to  a  court  to  foreclose  it.  It  is  laid  down  that 
though  a  mortgage  upon  an  fllegal  oonsldera- 
tlon  Is  void,  so  that  a  court  wtU  not  aU  tbe 
mortgagee  In  Its  enforcement,  yet  it  "will  not 
aid  tbe  mortgagor  to  obtain  a  canedlation  of 
tbe  incambrauoe.  Both  {wtles  are  left  with- 
out remedy  when  the  conta»ct  Is  ewe  probifatted 
as  immoral  or  against  public  policy."  1  Joneti. 
Mortg.  §  619.  In  this  case  tbe  plaintiffs  ask 
distinct  afflrmative  relief,  and  bave  to  plead 
the  illegal  contract  as  a  ground  of  iudi  relief, 
which  fact  la  generally  regarded  as  a  test  of* 
tbe  appllcabilUy  of  the  maxim.  Great  stresn 
is  laid  by  counsel  for  appellant  upon  the  case 
^Bkipwith  V.  Btrother.  SBaud.  214,  suaUioInf? 
a  bill  to  enjcrin  a  judgment  for  a  gaming  d^. 
Tbe  statute  expressly  declared  a  judgment  for 
a  gaming  debt  void.  I  do  not,  however,  f^nes- 
tion,  in  view  of  the  docuHne  laid  down  in  I 
Story,  Bq.  Jur.  ^  808,  and  in  WiiU  WaA- 
iMion,  6  Oratt  649,  and  Siielda  v.  MefXung, 
6  W.  Va.  91,  that  equity  will  give  teHef  lit 
gaming  contracts,  as  exceptions  to  tlie  princi- 
ple expressed  in  tbe  maxim  above  quoted;  but 
this  interference  in  gaming  contracts  is  an  ex- 
ceptlOQ  to  the  general  rule  to  further  a  public 
policy,  tbe  courts  having  concluded  that  such 
policy  Is  better  subservea  1^  giving  active  re- 
lief. In  tbe  United  States  Smnme  Court.  Ik 
SampU  V.  Sarnea,  OS  U.  8.  14  How.  70,  14  L. 
ed.  880,  where  a  judgment  was  sought  to  be 
enjoined  on  tbe  ground  that  tbe  contesci  was 
iH^al.  tbe  eomt  veftised  relief  "because  tbe 
Oomplainut  was  in  pari  MiOa  wHta  the  otbcr 
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party."  j^ow,  Uria  Is  antbority  not  only  for 
tbe  application  of  the  jteneral  principle  abore 
stated,  but  it  shows  that  tbe  fact  that  tbe  plain- 
Ufl  had  not  yet  paid  over  the  money,  bnt  yet 
poesessed  it,  as  id  this  esse,  did  not  save  him 
from  tbe  maxim,  and  give  him  a  place  in 
court;  it  shows  that  the  court  simply  left  the 
parties  where  it  found  tbem,  because  they 
were  in  pari  deUOo.  So,  tbe  bill  Itself  ahova 
a  caae  calling  for  tbe  expulsion  of  the  plain- 
tiffs from  a  court  of  equity. 

Let  us  now  look  at  the  case  under  the  Hgbt 
thrown  on  it  by  tbe  answer  and  evidence. 
Under  this  light  it  falls  far  short  of  the  caee 
made  by  the  bll),  and  shows  no  duress  or  com- 
pulsion on  ttie  |wrt  of  the  sureties,  no  threat 
of  prosecDtkm,  no  agreement  to  compound  or 
stifle  it,  and  no  calpable  act  on  their  part 
The  post-office  inspector  ascertained  a  shortage 
in  tbe  accounts  of  Verlander  as  postmaster, 
and  demanded  that  It  be  arranged  by  a  given 
time.  Verlander.  as  a  means  of  raising  $3,000 
to  meet  it,  proposed  to  hU  sureties  to  make  a 
note  to  be  stgned  by  Mr.  and  Hn.  Rock  and 
bta  own  wife,  and  secured  by  a  deed  of  trust, 
and  to  be  indorsed  by  tbe  sureties,  and  dis- 
counted by  the  Huntington  Bank.  This  would 
answer  the  purpose  of  meeting  the  govem- 
ment's  debt,  and  save  the  sureties.  Enslow 
called  at  Verlander's  house  to  see  bim,  but  did 
not  find  htm,  but,  meeting  Rock  and  Verland 
er'a  wife,  satd  to  tbem  that  Verlander  wss  In 
debt  to  tbe  post-ofBce,  and  all  that  could  be 
done  to  save  htm  was  for  Mrs.  R.  to  sign  a 
Dole,  and  be  would  get  the  money  from  tbe 
bank;  and  Rock  said  that  neither  be  nor  his 
wife  would  do  so.  This  is  Rock's  statement. 
Mrs.  Rock  says  only  that  she  beard  Enslow 
Bay  to  Mrs.  V.  that,  if  she  (Mrs.  R.)  would 
ft  note,  be  would  get  the  money.  Mrs. 
v.  says  tbat  Enslow  aido  the  rtiortage  ought 
to  be  fixed,  and  sbe  asked  blm  bow  it  could  be 
fixed,  and  be  replied  tbat  tbe  only  way  he 
knew  was  to  get  her  mother  to  give  notes,  and 
she  said  sbe  was  afraid  her  mother  would  not 
do  so,  and  he  said  he  would  let  tbem  talk  it 
over  tni  moralng,  and  see  her  again.  Thus, 
1^  the  evidence  of  tbe  three  parties  most  inter- 
ested to  say  so,  £nslow  made  no  agreement  to 
oompoundTa  felony  or  stifle  a  prosecution,  or 
threat  to  prosecute  if  it  was  not  settled,  or 
promise  or  declaration  or  even  opinion  tbat,  if 
settled,  there  would  be  no  prosecution.  It  is 
not  claimed  that  any  other  surety  took  any  ac- 
tive part  to  tbe  matter,  nor  that  Enslow  od  any 
other  occasion  made  any  agreement  to  slay  a 
proaecutiOD,  or  threat  to  prosecute  or  not  8C> 
cording  as  the  matter  should  or  should  not  be 
settled.  Mr.  and  Mis.  Rock  say  that,  the  next 
morning,  Capt.  Gibson,  Mr.  Stout,  a  notary, 
and  Russell,  one  of  tbe  sureties,  came  to  their 
bouse,  and  Oibaon  asked  if  they  would  sign 
those  papeia,  and  Mr.  Rock  replied  that 
nfitber  be  nor  his  wife  would  do  so,  and  he 
said  then  there  was  no  chance  but  for  Verland- 
er to  go  to  Uk  penitetitiary.  Mrs.  Rock  then 
asked  bim  what  he  was  going  to  do.  and  he 
replied  ahe  could  suit  herself;  and  thereupon 
lumie  Verlander  went  lo  het  grandma  ory- 
iag.  aaylvg,  "tin,  will  you  let  papa  go  to  tiie 
pcnitenti^r  when  ber  gmndviotber  also 
wept.  Capt.  .^b8eD  then  called  Mrs.  R.  into 
tbe  mueio-xooiD^  awt^  from  RobmII,  Mid  said: 
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"Will  you  let  your  little  grandchildren  be  dis- 
graced by  not  signing  those  notes?  We  bave 
issued  a  warrant  for  bim  to  bring  him  to 
Charleston.  The  train  will  soon  be  here,  and, 
if  we  don't  make  haste,  we  will  be  late."  Mrs. 
B.  says  she  then  signed  tbem,  and  Russell 
asked  to  look  at  the  papers,  and  said:  "Tbat 
is  all  right.  I  win  pay  tbe  money."  Mr. 
Rock  says  tbat  Oibson  said  the  United  States 
inspector  had  a  warrant  of  arrest  in  bis  pocket; 
dtfrerlng  from  bis  wife  as  lo  who  had  the  war- 
rant. He  says  they  became  friKhtcoed,  and 
signed  tbe  papers  to  save  Verlander  from  the 
penitentiary,  and  his  family  from  disgrace. 
Mrs.  R.  does  cot  in  ber  version  make  Russelt 
present  when  Oibson  said  Verlander  would  go 
to  the  penitentiary. 

This  is  the  strength  of  tbe  case  as  made  by 
tbe  platntifb  by  tbt^r  own  evidence.  Russell 
said  nothing  In  this  interview;  indeed,  was  not 
present  when  the  conversation  took  place  be- 
tween Capt.  Gibson  and  Mrs.  Rock  in  the 
music-room.  He  was  tbe  president  of  tbe 
bank,  and  was  there  to  see  tbat  tbe  papera 
were  such  as  the  bank  would  discount,  and 
that  be  ooutd  be  a  witness  to  their  execution. 
Mrs.  Verlander  had  sent  for  Capt.  Gibson,  an 
attorney,  to  advise  with  ber  about  tbe  unfor- 
tunate state  of  things,  as  sbe  says.  He  was 
not  acting  for  tbe  sureties,  but  for  the  interest 
of  the  other  parties.  Are  Ibey  responsible  for 
bis  action?  It  was  held  not,  in  Compton  v. 
Btmker  HiU  Bank.  96  III.  801,  86  Am.  Rep. 
147.  These  sureties  having  a  just  debt,  or  a 
right  to  be  indemnified,  is  a  security  taken, 
which  inures  to  their  benefit,  to  be  avoided  by 
Ihe  advice  or  infiueoce  of  one  who  acted  not 
for  them?  Taken  in  tbe  strongest  view  in 
favor  of  plaintiffs,  it  amoimts  only  to  this: 
that  they  made  the  note  to  raise  money  to  pay 
tbe  debt  under  the  hope  or  expectation  tbat  ft 
would  save  Verlander  from  prosecution,  with 
no  agreement  on  tbe  sureties'  side  tocom pound 
or  stme  or  prevent  it.  Is  it  possible  tbat,  when 
these  parties  bad  a  Just  demand  or  right  to  in- 
demnity, merely  requiring  this  leciirity  viti- 
ates it?  It  Is  true,  as  laid  down  in  Bishop  aa. 
Contracts  (section  498),  that  where  tbe  agree- 
ment Is  not  technically  a  compounding,  but 
lends  to  impede  or  aiscourage  the  orderly 

{>ro8ecution,  of  crime,  public  policy  is  vio- 
ated.  Tbat  it  is  so,  for  example,  of  an  under- 
taking lo  stifle  a  prosecution,  or  Influence  Its 
favorable  termination;  and  it  is  the  same  of  a 
promise  or  security  given  with  a  mere  expec- 
tation tbat  it  will  have  socb  effect,  or  prevent 
a  prosecution  itom  being  commenced.  But 
in  section  494  he  says:  "This  doctrine  does 
not  render  void  a  promise  or  security  given  as 
mere  amends  for  the  civU  wrong  Involved  in 
the  criminal  transaction.  For  example,  a  thief 
may  make  a  valid  promise  to  restore  or  pay 
for  the  tiling  atolen.  Even  a  threat  of  i»oee* 
catioD  will  not  invalidato  the  dvil  adjustment, 
if  In  itself  fair  and  correct."  And  Wbarton, 
Crim.  Law,  1599,  aays:  "The  bare  taking 
of  one's  goods  back  again,  or  receiving  repara- 
tion, Is  no  offense,  unless  some  favor  is  shown, 
or  agreed  to  be  shown,  to  the  thief."  These 
suretieadid  nothing  objectfonaUe.  Tbe  whole 
case,  to  ooe  leading  it,  makes  it  dear  that  tbcy 
did  not  fndnoe  tbe  glTlng  of  the  note,  anxious 
tbouj^,  doubtless,  they  we»e  to  be  teved  flnm 
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loss;  for  the  note  was  Yerlaoder's  effort  to  I 
raise  money  for  bis  own  use,  to  pay  a  debt  of  I 
bis  to  tbe  goverameot;  and  it  was  not  tbe 
tbreat  of  the  sureties  ibat  induced  his  father- 
iD-law  and  bis  wife  to  incur  the  liability.  Tbe 
evhleooe  ^ows  that  Hn.  Yerlander  was  anx- 
ious to  pay,  in  order  to  retaiu  the  office;  and  it 
is  likely  tbat  the  tears  of  tbe  daughter  of  Yer 
lander  were  eloquent  with  her  grandma,  and 
the  dedre  to  save  her  blood  from  sfaame  and 
disgrace  a  potent  argument  moving  tbem  in 
their  action.  Yerlander  himself  is  dead,  and 
bu  lips  have  not  spoken  in  the  case. 

When  we  take  the  evidence  of  the  defense, 
the  weak  case  made  by  tbe  plaintiffs  is  utterly 
overthrown.  The  evidence  of  Enslow  and 
Gibson  contradict  In  every  material  point  the 
evidence  of  the  Rocks.  Snslow  says  be  did 
fiay  10  Mrs.  Yerlander  and  Rock  that  If  Yer- 
lander was  really  in  default,  and  failed  to  pay 
when  tbe  government  demanded  the  money, 
it  would  be  a  criminal  act,  and  he  would  have 
to  account  for  the  money  or  be  prosecuted;  but 
thai  he  never  sinled  tbat  be  bad  a  warrant  for 
Yerlander,  or  tbat  tbe  siirctiee  would  arrest 
him,  and  never  requested  Rock  to  sign  a  note, 
and  was  not  present  wbeu  it  was  signed.  Gib- 
son says  be  was  sent  for  liy  Mrs.  Yerlander  in 
the  trouble,  and  she  or  her  daughter  asked 
bim  to  eo  to  see  Itock  and  bis  wife,  which  be 
did,  ana  tbey  flatly  declared  they  would  do 
nothing  lo  help  Yerlander;  but,  after  talking 
awhile,  asked  bis  advice,  and  be  told  tbem  it 
was  purely  a  fatnily  matter,  and  be  would  not 
advise  any  course;  tbat,  later,  be  and  Rock 
and  Mrs.  Yerlander  and  her  daughter  talked 
tbe  matter  over,  and,  still  later.  Rock  came  to 


I  him  to  announce  to  him  that  they  would  ar- 
I  range  tbe  matter.  He  sa^,  when  at  tbe  houae 
when  the  iMpers  were  executed,  he  aiill  re- 
fused to  advise  any  coutae,  and  look  Mrs.  Roek 
out  of  the  room  in  order  that  Rum^  might 
not  hear  their  ctnvcnatloB;  ttiat  he  Dam  and 
tbat  be  or  anycwe  elae  had  «  warrant;  never 
mentioned  a  train,  or  that  it  would  soon  come, 
and  never  threatened;  Ibat  oo  the  first  visit, 
when  Russell  was  not  present,  he  did  tell  them 
that  he  had  heard  tbat  the  OMnmissiooer  waa 
g(4ng  to  arrest  Yerlander.  if  tbe  matter  waa 
not  arranged,  but  it  waa  not  aa  a  tbreat,  tmt 
counsel  and  irieod  of  the  &mily.  He  atalea: 
"This  is  the  first  time  I  ever  heard  that  the 
deed  of  trust  was  not  made  voluoiarily,  and  it 
is  the  first  time  I  ever  heard  that  any  tbreata 
were  made."  Russell  says  that,  <m  tbe  occ&- 
^n  when  tbe  deed  was  made,  no  busineas 
was  talked  of  between  Oibson  and  tbe  Rndu 
in  bis  preaeooe,  but  they  wait  to  another 
room;  and  it  thus  appears  that,  if  Gibson  did 
say  that  Yerlander  would  go  to  the  penitenti- 
ary unless  the  mailer  was  fixed,  RuNsell  waa 
not  present,  or  a  party  to  it  by  even  silence. 
I  think  it  clear  that,  after  full  connderatioB 
by  Yerlander.  bis  wile,  his  daughter,  and  Mr. 
and  Mrs.  Rock,  tbey  voluntarily  made  tbia 
note  to  retain  tbe  post-office  or  lo  avmd  prose- 
cution, and  tbat  there  was  no  unlawful  ame- 
ment.  express  or  implied,  on  tbe  part  of  tbe 
sureties.  Duress,  I  think  properly,  is  not  re- 
lied upon  as  an  element  in  the  case. 

I  think  tbe  Circuit  Court  of  Cabell  County 
passed  properly  on  tbe  evidence  and  law,  and 
ita  deem  i$  affiitiud. 


MINNESOTA  SUPREME  COURT. 


Josiah  C.  HUNT,  Be^., 

v. 

W.  8.  CONRAD,  Impleaded,  etc..  Apft, 

(  Minn.  ) 

*1.  A  rlflit  to  reeerer  deiamg—  ftir  » 
persoiwl  tort  tfalse  imprisonment)  k  a  mm 

*Head  notes  by  DiCKUf  boh,  J. 


Nora.— ^tsriirnaUItttf  of  eauae  of  action  for  pertonai 
tort. 

The  fceneral  rule  of  tbe  oommon  law  is aOtoptr- 
m>naiu>  moritw  cum  penoao.  Cbamberfain  v.  Wll- 
llamsoQ.  2  Maulc  &  &  400. 

Thl8  rule  did  not  permit  a  deoiaiid  srisinc  out  of 
a  tort  to  be  asslfoipd.  but  tn  oonsequence  of  tbe 
enactment  of  8t«tut««  and  the  liberal  construction 
Ktven  to  tbem  the  doctrine  was  finally  e«tmbltahed 
tbat  all  demands  aiisfnir  In  t<>rt  whivh  snrvlved 
to  tbe  personal  reprmeatatlves  were  ■SHigwabte. 
Haoker  v.  Maoker,  iS  Barb.  66. 

And  It  baa  been  beld  that  ibe  aatgameDt  fa  virid 
ooljr  as  raapecta  third  persona  Iwt  la  IriDdlny  be- 
tween attoroey  and  oUeni.  fatten  t.  Wilswi,  31 
Pa.  aOOL 

TttttftmUntabfUty. 

Men  peraonaltoita  wblota  die  with  tbe  party  and 
do  DOC  sorvtve  to  bk  penonal  repreaetitatlv*  are 
Dotoapableof paartwbyaiaisanwnl;  OomegmT. 
Vane.  M  U.  8. 1  FK.  a&  7  L.  ad.  U7. 
14L.R  A. 


pcwoaal  rifftat,  and  not  awlgiiable  «v<bb  after 
vardlct,  bat  befsro  Jndyiiwat. 
8i  After  jndflrmvntfbrnaeh  Aemnse, 
cavered  aipUjaaC  aererml  detbnduite. 
one  of  tbem  la  emitted  to  have  set  off  ajtabiaa 
•noh  Judgment  aooAer  ptdgneat  whfoli  be  bad 
teooverad  agabac  the  plaintiff,  the  latter  beiair 
Inaidveat. 

(December  tt,  UBS.) 


Any  mterest  to  which  the  peracnutl  repreaent^- 
tlvce  of  a  deceased  party  would  not  Buooced  ta  not 
tbe  subject  of  assignment  inter  vUsm.  ZabrisUe  v. 
Smith,  U  N.  T.  m,  04  Am.  Dec.  S51. 

Tbe  power  to  MflBigD  and  tnosmtt  to  peraonal 
representttivea  arc  eonvertHrte  propoatttona.  Byx- 
bie  V.  Wood.  M  N.  T.  HOT;  Dtnlnnr  v.  Iky,  SB  BartiL 
18. 

All  floeta  rl^ta  of  aotteu  for  a  tort  aa  would  sur- 
vive to  tbe  personal  repreeeolatlTes  may  be  a^ 
BlRiied.  Tyaon  v.  HcOuIimbb,  S  Wla.  MO. 

If  the  cause  c€  action  is  aaparable  tion  the  per- 
son of  plalDtUX  as  evldeuoed  by  tbe  tmct  that  It 
would  Bur\-lve  to  bis  peraooal  lepreaeotatlve  It  amy 
beawlffned.  North  v. Turner. tSerg.* B. StS. 

Whatever  cboeea  lo  action  are  ttansmlHlble  by 
operation  of  law  are  aaslgoable  In  equllj.  Grant 
r.  Ludlow,  8  Ohio  sr. 

!■  RoUnsoo  v.  Weefce,  <  H--w.  Pr.  Kl.  tbe  ooort 
states  tbat  tbe  wbole  dittculty  tn  reaard  to  tbe 
question  of  the  amlgnablMr  of  aeUoas  for  tor* 
Bsaaatokava  ailaea  Urarn  aat  dlitlnaaMttf  te- 
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APPEAL  by  defendant,  W.  8.  Conrad,  from 
an  order  of  the  District  Court  for  Cotton- 
wood  County  denying  bis  motion  to  set  off 
•gainst  a  jndgment  recovered  agiinst  him  and 
twoothentn  an  action  (or  damages  for  falsa  im- 
prisonment, a  judgment  which  be  iDdlvidtmlly 
had  recovered  against  plaintiff  in  that  action. 

The  facta  sufficiently  appear  in  the  op4olon. 
Meun.  Rtta  A  HnbMhak,  (or  appellnnt: 
Judgments  may  beset  off  against  each  other. 

T.  Seott.  8  Mkm.  419. 
Although  the  parties  to  both  records  are  not 
the  same. 

Simpton  v.  Bart,  14  Johns.  68;  Oravet  t, 
Wnodlmrg,  4  Hill,  659,  40  Am.  Dec  296;  Rob- 
erts T.  ^gffs,  Barbes'  Notes  of  Cases,  (Eng.) 
146;  aChnnor  t.  Marphp.  1  H.  Bl.  667;  />m- 
nU  T.  miott.  3  H.  Bl.  888;  Banekett  t.  Omw, 
7  Tex.  549:  DaeidMn.  y.  Alfitro,  80  N.  Y. 
660:  Oroeker  v.  Ctaughlm,  S  Doer,  684;  Rm- 
mU  T.  Ctmwjy,  U  Cal.  93. 

This  should  be  done  where  the  debtor  in 
one  judgment  ia  inaolrent,  and  the  other  judg- 
ment debtor,  if  he  be  compelled  to  pay.  can- 
not obtain  contribution  from  bis  co-judgment 
debtors. 

Simpton  v.  UaH  and  ITanchett  v.  Gray, 
mtpra;  BoUit  v.  Morrit,  3  Harr.  (Del.)  8;  Da- 
Tidton  V.  Alfaro,  Oroeker  v.  Olavghley,  and 
JtutneU  V.  Conwijf,  $upra;  Dtmcan  v.  Bloom- 
stoek.  3  McConl,  L.  818, 18  Am.  Dec.  798: 
Oreene  v.  Bttteh,  IS  Mass.  201;  Smith  r.  Fut- 


Um,  48K  Y.  419;  Banden  t.  &»Bef^SDafy, 
188;  Chamh^Uny.  Day,ZCcm.9S&, 

A  court  of  eqiilty  wfll  even  order  a  set  off 
in  case  of  inaoVency,  where  one  of  the  de- 
mands has  not  jet  been  reduced  to  judgment. 

PifftuMy.  Qter,  19  Abb.  Pr.  864;  Bather  t. 
Spencer,  11  Paige.  617,  5  L.  ed.  218;  BradUfi 
y.  Angel,  3  N.  Y.  475;  Knapp  y.  Burnham, 
11  Paige.  880.  5  L.  ed.  158;  Gay  v.  Qay,  10 
Paige,  869.  4  L.  ed.  1016. 

An  asalgneeof  a  judgment  stands  In  no  bet- 
ter posttion  than  bu  assignor,  and  set-off  will 
be  ordered  notwithstanding  one  o(  the  judg- 
m«it8  baa  been  assigned. 

Pttett  V.  Beard,  W  Ind.  179.  44  Am.  Rep. 
280;  Oreeiu  v.  Batch,  mtpra. 

Even  where  the  asatgnment  has  been  made 
after  verdict  and  before  the  judgment  was  en- 
tend,  a  set-off  wilt  he-ordered. 

SoberU  V.  CkM-ter,  34  How.  Pr.  44;  Boni«y. 
Morrit,  Baeidton  y.  Alfaro  and  Oroeker  v. 
OtavghUy,  mpra.  • 

A  claim  for  Injuries  to  the  person,  unlike  in- 
juries to  property,  dies  with  ttie  person,  and 
It  is  not  the  Mihject  of  flesignment;  a  verdin 
rendered  upon  such  a  claim  i»  no  better  than 
the  clfttro  itself;  ta  order  to  become  assignable 
it  must  be  first  reduced  to  judffment. 

Zabritkie  v.  Smith,  18  N.  Y.  322.  64  Am. 
Dec.  561;  Comegyty.  Vam,  26  U.  8.  1  Pet, 
198,  7  L.  ed.  108;  Whitakerw.  Qnvit,  18  Conn. 
583;  flutter  v.  Jiea  York  <fci£!.  R.  Vo.  32  Barb. 
110;  Bodgman  t.  Wntem  R.  Corp.  7  How.  Pr. 


tween  cases  where  Che  risht  of  action  passes  to  an 
executor  or  adtnlntttrator  and  mere  personal  torts, 
aa  assault  and  battery,  slander  and  tbe  like,  which 
die  with  tbe  penon  and  which  cannot  be  asslcrned. 

The  exception  toasBifrnabiUtyof  cboaesinoctlon 
Is  confined  to  wrongs  done  to  the  person,  the  rep- 
utation, OF  tbe  feelings  of  the  Injured  partjr,  and 
to  oontractp  of  apurely  persona]  nature  lilie  prom- 
ises of  inarrlage.  Meech  v.  Btoner,  19  N.  Y.  29. 

If  upon  legal  rules  Injury  to  the  person  la  tbe  gist 
of  the  action^  and  Injury  to  tbe  property  or  to  pe- 
cuniary Inter^ts  Is  merely  matter  of  aggraTBtlon. 
the  ri^t  Of  action  dies  with  the  person^  Fried  v. 
Mew  Tork  Cent.  B.  Oo.  2S  How.  Pr.  280. 

Tbe  action  BurTlveB  where  the  wrong  has  Iniured 
to  the  Iteneflt  of  ttte  wrong-doer  or  has  increased 
tlie  aneta  in  the  bands  of  hla  executor.  Be  Sib- 
bald's  Batata,  IS  Pa.  254;  Fenrod  t.  Uorrison,  8  Poor. 

lUuKtrations  of  Ui«  rtil«. 

Many  of  the  Illustrations  given  below  are  not 
•ctual  deoUousof  the  court  In  tbe  case  named  but 
«xamplea  used  In  aivument. 

It  bas  been  held  that  a  eause  of  aoClon  arising 
ootot  tort  generally  Is  not  assignable.  Oliver  v. 
Watab,  aOsL 400: Norton r.Tuttle. mm.  184. 

So  action  for  trespass  quart  daumim  has  been 
beld  not  aisignable.   Rogers  t.  Spence.  18  Heea.  ft 

w.m. 

But  under  tbe  miens  stated  above  these  deolt- 
iODS  are  too  broad.  Tbe  better  opinion  is  that  a 
cfaln  aiMnff  out  of  a  tort  which  affects  tbe  estate 
of  tbe  person  may  be  asaivned,  tboogft  the  mle 
is  oHierwise  when  it  arises  out  of  an  injury  to  tbe 
persoo.  Dahms  V.  Sean,  18  Or.  tf. 

The  welKtatof  authtHity  Is  tbat  a  dnseln  aotton 
for  a  tort  merely  petsooal  is  not  BSaivBaMe.  Peo- 
ple r.  Tioga  C.  P.  19  Wend.  79;  Gardner  t.  Adams, 
12  Wend.  2W:  Drake  v.  Beokfaam,UMeea.*W.S18t 
Wftdtaker  y.  Oavlt,  18  Ooon.  SSI. 

A  oaitsa  of  actiOD  f  or  mere  tort  ia  no  way  affSot- 
Sng  property  eannot  be  so  asrivned  tbat  the  as- 

14  L.  B.  A. 


fliffnee  can  sue  la  Us  own  name.  Hyslop  y.  Ran- 
dall. 11  flow.  Pr.  9T. 

Matters  of  personal  tort  were  not  oontemplated 
by  the  Legislature  In  enactlnR  ithe  Baokniptcy 
Law.  Shoemaker  v.  Keeley,  1  feates.  £47. 

So  an  action  tor  mallolous  abuse  of  legal  process 
is  not  aaalgnaMe^  Sommer  v.  Wilt,  4  Berg.  &  H.  28. 

So  an  action  for  malicious  prosooutlon  win  not 
pafiB  to  araiftnees  In  bankruptcy.  Noonanv.  Orton, 
34  WlB.  359.  IT  Am.  Rep.  441. 

Actions  for  slander,  assaalt  and  battery,  falsa 
ImprlBonment,  criminal  conversation,  seduction 
and  the  like,  are  not  assignable.  Butler  v.  New 
Tork  ft  E.  R.  Co.  82  Bftrb.  110;  Halght  v.  Hayt.  19 
N.  Y.  4M;  North  T.  Turner,  9  Berg.  ft  R.  248;  Howi 
ard  V.  Crowther,  8  Hees.  ft  W;  604. 

Action  for  aaault  and  battery  is  persona)  to  tbe 
plaintiff  and  cannot  be  aaslgned.  Pulvar  Han-is, 
62  Barb.  500. 

Such  a  cause  of  action  could  not  be  assigned  at 
common  law,  and  cannot  under  tbe  proTlsicnis  of 
tbe  Revised  Statutes  or  Code.  X^nlver  v.  ^rri8,.IB 

N.  T.  76. 

A  cause  of  action  for  Injuries  to  the  pcnon 
caused  by  negligence  is  not  Bssignablp,  Purple  v. 
Hudson  Klver  B.  Co.  <  Duer,  74. 

So  a  right  of  action  for  personal  Injuries  received 
by  a  collision  of  cars  on  a  railroad  is  from  ila  very 
nature  inalienable.  Hodyman  r.  Vestcwn  B.  Oarp. 
7  How.  Pr.  49K. 

And  a  claim  against  a  railroad  corporation  for 
Injury  to  the  person  does  nut  pass  by  assignment 
of  his  estate  under  the  Insolvent  Laws.  Stone  v. 
Boston  ft  M.  B.  Od.  7  Oray.  589. 

It  seems  that  an  action  fin-  breaob  of  promise  of 
marriage,  for  unsklltfulneas  of  medical  practi- 
tioners, or  for  Imprisonment  of  party  for  failure 
of  bis  attorney  to  keep  his  engaaemecitB,  is  not 
assignable.  Zabriskle  v.  Smith,  18  N.  Y.  822.64  Am. 
Dec  SSL 

Zteleannils.  . 
A  eause  of  Mtlon  for  a  tart  to  real  estate  nay  be 
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499:  AOteAff  Estate,  18  Pa.  249;  Jerdan  t. 

44  N:  H.  424;  Buirill,  Aflrigom.  6th 
ed.  %  t03,  p.  154;  BlisB.  Code  PL  %  8844; 
Minn.  Btai.  1878,  g  l._p.  825;  Jordim  v.  8^ 
eombe.  SS  Mino.  £20;  Pom.  Rem.  &  Bern. 
BiglXfl,  ?S  147-16S;  KMegg  v.  A:ft«|r(0r.  S 
Denio.  78. 

.<  n  asftigmneDt  of  such  a  claim  or  veratct 
cannot  defeat  a  motion  for  set-off. 

Brookt  y.  Hartford,  16  Abb.  Pr.  842;  Lavh 
TMtee  T.  Martin,  23  Cal.  174;  Bice  v.  Stone.  1 
Allen.  646. 

Mr.  LoriB  Cn^  tot  reapcmdent 

**  IHekiaBOB,/.,deUTOredtiieoidDk>nof  the 

^'^In'iflovember.  1889,  in  an  action  in  the  dis- 
trict court  twiweeo  the  parties  to  tbis  appeal, 
CoDTad  recovered  a  judgment  against  Hunt 
for  1820.08  which  was  docketed  in  the  office 
of  the  cleik  of  the  court  in  Cottonwood 
Countv.  An  executioQ  thereon  was  returned 
nnraiiBfied  in  AoguBt,  1890.  On  the  2l8t  day 
of  November.  1890,  in  aa  aclion  proeecuted  by 
paid  Hunt  against  the  defendaola,  Conrad, 
Uubacliek.  and  Barlow,  to  recover  ^vfalae 
imptisonment,  a  rerdict  was  rendered  lo 
favor  of  Uont,  and  against  all  of  said  deiend- 
antf  for  ibe  recovery  of  tbe  sum  of  $150,  and 
on  the  5th  day  of  February,  1891,  judpmeBt 
was  entered  on  that  verdict.  Before  the  ren- 
dition of  tliat  Judgment,  but  after  the  verdict. 


and  on  the  28th  of  November,  1890,  the  pbia- 
tifl  Hunt  executed  a  formal  aaslmiiBeot  to  ooe 
C^y  of  hii  ri^  of  action,  aoa  tbe  Todlofe 
thereon,  against  tbe  defendanta,  aa  wcfl  utb» 

lodgment  to  he  entered  tbereoa.  Cxu  then 
knew  of  tbe  existence  of  tbe  former  jodgment 
of  Conrad  against  Hunt,  and  that  it  was  stili 
unpaid.  After  judgment  was  rendered  againat 
tbe  three  defeDdaDt&  a  motioD  waa  made  by 
the  defeodaDt  Conrad  tbM  the  shdc  be  set  off 
prv  tante  against  the  former  jodgmcDt  In  bis 
favor  against  Hunt.  This  was  denied  and  Con- 
rad appealed. 

The  assignment  to  Cray  did  not  affect  tbe 
right  of  set-off,  for  tbe  reason  tbat  notbing 
passed  by  tbe  assignment.  The  right  of  Uont 
to  recover  damages  for  a  merely  peraooal  bMt 
was  personal  to  him.  Hia  right  to  recover 
damagea  for  tbe  unlawful  deteoUon  of  hia  per- 
son, and  for  bis  mental  auflering  or  bodily 
pain,  he  could  not  transfer  to  another,  nor 
upon  his  deatb  would.it  have  survived  to  bi& 
personal  represeutatives.  Such  a  rigjithaanoc 
tbe  ordinary  attributea  of  property,  and  is  not 
a  subject  of  sale  and  transfer.  Comegj/e  t. 
Bam,  26  U.  S.  1  Pet.  198,  7  L.  ed.  108;  Auv 
T.  mone,  1  Allen.  566;  PeapU  v.  Tioga  O.  P. 
19  Wend.  78;  ZaJyriekie  v.  SmiHi,  18  N.  Y. 
823,  64  Am.  Dec.  561;  /Wnrr  v.  Harrie,  5» 
N.  v.  78;  iMwreaee  t.  Martin.  22  Cat  17f. 
Nor  does  tbe  rendition  of  a  verdict  upon  such 
a  cauae  of  action  make  it  assignabla   Biee  v. 


BoM  or  translerred  ao  as  to  give  the  bolder  a  pri- 
ority over  an  attacbing  creditor  of  the  tiansferror. 
Welre  v.  Davenport.  11  Iowa.  &. 

Dnder  ihe  Iowa  Code  a  cause  of  aotlon  based  on 
a  personal  tort  which  at  cominon  law  would  have 
died  with  the  party  may  be  asefgued.  Gray  v.  Mo- 
Calltster,  00  Iowa.  MB;  Vlmoni  v.  Chicago  *  N.  W. 
B.Oo.64Iowa,SfO. 

Tbe  asBlgnee  of  a  claim  for  damages  for  a  per- 
sonal injury  may  maintain  an  action  thereon. 
Hawley  v.  dilcego,  R  *  Q.  B.  Co.  71  Iowa,  717. 

Where  the  cause  of  action  for  personal  Injuries 
arises  in  Iowa,  where  It  Is  BBSlgnable,  the  mere  fact 
that  It  is  asdgned  in  a  State  where  such  assign- 
ment Is  not  permlttod  will  not  prevent  tbe  assignee 
from  malntalolng  an  action  loan  Iowa  court.  Vi- 
moat  V.  Cbioago  *  N.  W.  B.  Co.  W  Iowa,  201 

Efftet  ttf  verOklt. 

A  verdlet  or  report  of  referees  obtatned  Ixy  plain- 
tiff  In  an  actKm  for  tort  does  not  obange  the  nature 
of  the  demand  until  Judgment  la  perfected. 
Crouch  V.  Gridley.6  Hlll.SSa;  Thayerv.  Soothwlck, 
8  Gray,  22fc  ffir  pnrte  Charles,  14  East,  168,  overrul- 
ing Longford  v.  Ellis,  1  H.  Bl.  S9.  note. 

A  ctalm  for  Injuries  to  the  person  to  not  assifrna- 
Me  before  final  Juditment  thereon.  Hice  v.  Stone. 
1  Allen.  H6. 

Actions  for  injuries  to  tbe  person  which  die  with 
bim  are  not  assignable  before  Judgment.  Jordan 
T.  Oilleu,  44  N.  H.  424. 

A  verdict  In  an  action  for  personal  Injtute  Is  not 
assignable  before  entry  of  Judgment.  Stone  v. 
Boston  A  H.  B.  Co.  T  Gray.  689. 

A  claim  of  damagea  for  a  personal  injury  Is  not 
arotgnsble  tKfore  Judgment.  Iilnton  v.  Hurley. 
104  Man.  S63. 

No  effectual  astfgmnent  of  a  sum  that  may  be 
recovered  in  an  actlou  of  trespass  for  a  personal 
aevnutt  can  be  made  before  final  Judgment.  Mc 
Qlinctay  V.  Hall,  tt  He.  162. 

A  cause  of  action  for  maboiooa  prosecution  Is 
not  assignable  even  after  verdict.  Lawienoe  v. 
WurUB.JKOil.'inL 

U  L.  a  A. 


Under  the  Oeorgla  Code  a  verdict  for  damagea 
for  personal  Injuries  Is  not  aarigoable,  Oamblaw- 
Oratral  B.  ft  Bkg.  Co.  80  Oa.  ai& 

Omehwfwtusa  of  KWTtoohiM^  OS  a  tot. 

An  opportunity  to  determine  how  far  the  Mat  of 
survivability  of  tbe  action  would  be  held  eonolu- 
slve  If  all  actions  for  personal  torta  were  made 
Burvl  vable  by  statute  hoa  arisen  in  the  ease  of  vo- 
diets  in  such  actions. 

Tbe  New  ToA  Code  has  made  audi  TarMoli  swr- 
vlvabK 

An  assignment  of  a  verdict  for  daaugaa  for  m- 
sanit  and  battery  was  upheld  In  Ooonttynaii 
fioyer.  8  How.  Pr.  8B8. 

So  It  was  held  that  an  assignment  of  a  verAct  of 
damagea  for  a  personal  tort  may  be  effectual  tn 
prevent  a  aet-olf  erf  ajodgment  between  pfadntlS 
and  defendant.  Nash  v.  Hamltt(m.8  Abb.  Fr.  SK. 

On  the  other  hand.  It  was  held  that  a  right  of 
action  for  assault  and  b«ttery  was  not  avigDattle. 
even  after  verdict.  Brooks  v.  Banf ord,  U  Abb. 
Pr.SiX. 

When  the  question  again  came  squarely  hefovw 
the  court  it  woe  held  that  stnoe  the  smmflmcni  of 
tbe  Code,  whicb  provides  that  demands  in  actloiM 
for  tort  sbaU  survive  after  verdlot,  snob  demanda 
have  beoome  assirnaUe  aa  soon  aatbe  verdlot  l« 
rendered.  Zogbaum  t.  Farter,  as  Bmih  SU, »  N. 
¥.U». 

And  such  may  now  be  considered  tbe  settled  law 
IntbatState.  So  a  verdict  for  damagM  ft>rfUa» 
imprtaonnent  may  be  assigned.  Macfciy  t.  Maek- 
ey.4SBarhk«. 

In  contnst  with  the  above  tbe  oourttn  Bloe  v. 
Stone.  1  Allen,  6M,  denied  tbe  rlgbt  to  SMlgn  a  ctelm 
for  Injuries  to  tbe  petaon  upon  tbe  oommoc-law 
prlnolplaa  et  natatananea  and  tbe  InabiMy  of  a. 
person  to  assign  thtngsof  wbtoh  be  haeneftber  Cbe 
actual  nor  potential  possession,  and  stated  that  tbe 
qneetion  .was  not  materially  aCectsd  by  tbe  hiet 
that  sucb  actions  had  by  recent  leiislatloa  been 
,  made  to  sarvtv*  to  personal  repiesoptativea. 

■  H.P.F. 


Digitized  by 


Google 


991. 


Kakmb  Citt»  M.  &  B.  H.  Co.  v.  Higdok. 


filfi 


atone  and  Lawenee  T.  Martin,  supra;  Brookn 
V.  Banf&rd,  16  Abb.  Pr.  842.  Only  by  Uie 
rcndUioD  d  a  Judgment  iu  sucb  a  persooal 
rigbt  of  action  converted  into  a  debL  Nor 
doM  the  fact  that  two  of  tbese  defcDdaots  were 
In  DO  way  parties  to,  dot  ioterested  in,  tbe 
judement  wblch  Conrad  bad  against  Hunt,  af- 
ford a  Bufficieat  reason  vby  be  should  not  be 
allowed  lo  satisfy  tbe  judgment  of  IIuDt 
setting  off  against  It  an  equal  amount  of  bis 
judgment  ajiaiost  Ilunt.  Be  was  entitled  to 
enforce  faia  judgment  agdnst  Hunt.  On  the 
other  hand,  ne  was  liable  to  Hunt  Id  the  full 
amount  of  the  other  judgment,  and  he  had  the 
right  to  pay  it.  Hunt  Is  alleged  to  be  insolv- 
ent, and  that  fact  is  not  denied.  Tbe  other 
judgment  debtors,  who  are  also  liable  with 
Oonmd.  can  have  do  reason  to  oppose  such  a 
motioD  00  tbe  part  of  Conrad.  If  the  aet-ofl 


is  allowed,  It  discfaarges  Ibeir  obUgatloo  to 
Hunt,  and  places  tbem  under  do  obligation  to 
Conrnd;  for  there  is  do  right  locoDltibutlon  as 
between  wrong-doers.  It  makes  no  difference 
to  tbem  whetter  Conrad  pa^a  the  judgement  in 
money,  or  by  offsetting  his  own  judgment. 
We  think  that,  in  view  of  the  fact  that  the  or- 
dinary legal  means  of  eofurclDg  payment  of 
the  Judgment  against  Hunt  had  been  resorted 
to  without  avail,  bis  judgment  creditor  was 
entitled  to  the  simple  remedy  of  bavins  the 
Judgment  applied  as  a  aet-off  in  satisfaction  of 
tbeJodgDientagaiiistbioiself,  Dotwitb^tandinc; 
the  peooeiicy  of  a  suit  by  a  receiver  to  reach 
assets  alleged  to.be  hidden  UDder  a  bauduleat 
truat. 

The  order  ia  retersed,  with  directions  to  the 
district  court  to  make  such  further  order  as 
may  be  neceaiuy  to  effect  tbe  letofl. 


ALABAMA  SOPKBHB  OOUBT. 


XAKBA8  CTTT.  MEMPHIS  &  BIHMmG- 
HAM  a  CO..  Appt., 

X.  L.  HIGDOK. 

(  Ata  ) 

1.  Anatalnliv  *  damorrer  to  a  plM  is 
not  prailadicUa  ezvor  U  other  pleas  save 
defendant  tbe  nme  adTantace  ttiat  be  oonld 
have  had  nnder  the  former. 


Nvn—Ltoitfttty  of  pamnger  earriar  to  tnuif- 
porUnu  mtrchanaiM  tmruaUd  to  U  by  a  paaaenQtr. 

If  the  carrfer  la  notified  that  the  articles  offered 
by  the  passenger  for  transportation  are  not  per- 
sonal taBBffsge,  or  tf  they  are  carried  openly,  or  so 
pached  that  their  nature  la  obvious,  and  tbe  ear- 
ner aooepta  them  for  carriage,  without  objection, 
tbe  law  presumea  the  uodertaklnff  to  carry  tbem 
as  bagRase.  and  tbe  UabUlty  for  their  loss  is  the 
flBDw  as  If  ther  were  properly  baffgacre.  l^omp- 
■on.  Carr.  Oe& 

It  spems  to  be  the  better  rule  that  In  order  to 
reodor  a  railway  company  or  common  carriers  lia- 
ble msvwh  a  case.  It  Is  neoeasaiT  to  charge  them  or 
tbetr  servants  wiOi  actual  knowledge  that  tbe  thing 
carried  wasmerohaadlae  and  not  personal  luggage. 
Vood,  Railway  Law,  16S8, 

In  Stoneman  v.  Erie  R.  Co.,  62  Y.  &>,  a  oase  la 
which  the  question  was  not,  bowever.  aquarely  be- 
fore the  court,  Peckham,  J„  says:  "I  think  It  safe 
to  say,  rbat  If  the  carrier  knew  or  bad  ootioe  of  tbe 
character  of  the  goods  taken  as  baincage.  and  stltl 
midCrtook  to  tranepott  tbem,  he  Is  liable  for  tbeir 
lose,  although  they  are  not  trareler^  baggage." 

Parke,  R,  (n  Great  Northern  B.  Co.  v.  Sbcpbcrd, 
8  Sxch.  80,  aaye:  "  If  the  plaintiff  fiod  carried  these 
articles  exposed,  or  had  packed  them  in  the  shape 
of  mercliandlBe.so  tbe  company  might  have  koowu 
what  they  were,  and  they  iMd  chosen  to  beat  tbem 
as  pcrKinal  higgage,  and  curried  tbem  without  de- 
manding any  extra  remuncntloo,  they  would  have 
been  responsible  for  tbe  Icea.^' 

A  baggageman  haying  accepted  for  tranapbrta- 
tlon,  along  wttfa  a  passeng^  baggage,  a  box 
obvlondy  oontatntng  merchandise,  the  carrier  is 
respODslble  for  ttie  transportation  and  delivery  at 
tbe  paesposcr^  destination.  Waldron  v.  Chicago 
A  N.  W.  B.  Co.  1  Dak.  830;  Butler  y.  Hudson  River 
B.  Oo.  8  B.  D.  Bmlfb,  Sn. 

When  tbe  agent  of  a  Mrxiel',  knotting  that  a 

14  Ja  a  A. 


a.  Thelooaof *dogtBrnagHg<nee  of* 
banBff^»**t«r  win  rewter  the  ear- 

rier  liable  although  a  rule  of  the  company  pro- 
vided that  It  would  not  be  respoosfble  for  dogs, 
where  the  owner  was  not  notified  of  such  rule  or 
of  the  eompanylB  refusal  to  be  responsible,  but 
put  tbe  dor  In  the  baggage-ear  tmder  InstmctiooB 
of  Oe  eooduetor.   

(NoreBdiarffi  IML) 


trunk  osDtalned  a  toayeUng  mefobaat^  stock  of 
Jewehr,  checked  It  as  ordlosry  baggage,  without 
any  ooDcealment  by  tbe  passenger  as  to  Its  con- 
tents or  value,  the  carrier  is  liable  la  case  of  lu 
loss,  as  though  it  were  petsooaj  baggage.  Jacobs 
V.  Tutt,  83  Fed.  Rep.  OS. 

A  carrier  receiving  and  checking  a  trunk  con- 
taining a  stock  of  jeweli7.  knowing  or  having  rea- 
son to  believe  that  such  is  its  contents,  is  liable.  If 
tbe  property  Is  destroyed  by  the  carrier's  negli- 
gence, the  same  as  thouith  the  tniok  contained 
wearing  appareL  Central  Trust  Co.  v.  Wabash,  St. 
L.  *  P.  B.  Co.  SB  Fed.  Bep.  41T,  «0  Am.  ft  Eag.  R.  R. 
Gas.eai 

If  property  offered  by  the  paaaengcts  is  not  r'.'p- 
resent«d  to  be  baggage,  and  Is  not  packed  so  as  to 
assume  Uiat  appearance,  and  It  i  received  for 
transportation  on  the  passenger  train,  the  carrier 
assumes  the  same  reaponalbillty  for  Ita  safe  car- 
riage as  though  It  were  shipped  on  a  f  lulght  train. 
Hannibal  ft  St.  J.  R.  Co.  t.  Swift.  7«  U.  S.  12  Wall. 
362. 20  L.  ed.  423. 

In  Chicago,  R.  I.  A  P.  B.  Co.  y.  Conklln,  88  Kan. 
S6,  It  was  held  that  the  carrler^a  baggageman  hav- 
ing accepted  for  transportation  as  baggage  certain 
poles,  ropes  and  canvass,  oonstituting  a  tent,  be- 
longing to  an  Intending  passenger,  the  carrier  mui>t 
account  for  them  as  If  tbiay  were  personal  baggoKc. 

In  HintCT  y.  Pactttc  B.  Co.,  11  Uo.  508,  the  plain- 
tiff delivered  to  tbe  baggageman  a  i  feje  of  carpet 
along  with  his  trunk,  wbloh  the  tMggacroman  lo- 
formed  Olm  would  go  safely  without  chcctdOB",  It 
was  held  that  the  carrier  was  liable  for  loss  of  the 
carpet,  notwithstanding  a  rule,  of  wbicfa  (he  plain- 
tiff bad  nb  knowledge,  prohibited  the  baggatremau 
from  forwarding  any  article  of  merchandise  on  a 
passenger  train. 

When  a  carrier  recelvee  a  parcel  for  transports^ 
tlon  ai  baggage,  knowing  at  the  time  that  Its  coq^ 
tenia  are  not  properly  darned  as  bagi^ge,  It  win 
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APPEAL  by  defendant  from  a  judgmeot  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  plaintiff  in  an  action  brouebt  to  re- 
cover tbe  value  of  a  dog  alleged  to  bave  been 
delivered  to  defeodaot  for  trausportatioa  and 
wblcb  was  never  received  back  again.  4f- 
firmed. 

Defendant  in  its  first  two  pleas  pleaded  tbe 
general  issue  and  by  special  pleas  set  up  a  rule 
of  defendant  regulating  tbe  earring  of  dogs, 
wbicb  was  alle^d  to  relieve  it  from  liability 
for  their  toss;  averred  that  defendant  was  not, 
and  did  not  bold  itself  out  to  be,  a  carrier  of 
dogs  on  lis  passenger  trains;  that  tbe  only 
compensation  pronded  for  ibeir  carriage 
would  be  personal  perquisites  to  tbe  baggage- 
master. 

Further  facts  appear  in  the  opinion. 
Mestrt.  Hewitt,  Walker  m  Porter  for 

appellant 

Mesart.  Cabanlna  A  Weakley,  for  ap- 
pellee: 

A  railroad  company  is  liable  for  tbe  uoau- 
tborized,  intentional  tort  of  its  agent  or  serv- 
ant done  within  tbe  range  of  his  employment. 

QiUinm  v.  Sovth  A-Sorth  Ala.  R.  Co.  70 
Ala.  269.  8  Wood,  Bailway  Law,  p.  1194. 

He,  the  traveler,  is  oot  presumed  to  know 
the  rules  and  regulations  or  the  company,  for 
of  Deccs^ty  they  must  be  many,  and  to  the  un- 
informed intricate. 

t^uth  €t-  North  Ala.  B.  Co.  v.  Huffman,  76 
Ala.  493.  52  Am.  Rep.  849;  Jottea  r.  {Sneiih 
tiati,  S.AM.B.Q>.@»  Ala.  879. 

Tbe  defeodftDt  Gampanj,  upon  tbe  ttndis- 
puled  evidence,  was  liable  to  the  plaintiff. 

CautUng  v.  HannOal  4  file.  JT.  A.  Ob.  64  Ha 
885, 14  Am.  Jtep.  476. 


Tbe  rule  in  queation,  if  construed  to  absolve 
tbe  Company  from  liabtHty,  and  devolve  it 
upon  tbe  oaggage-maBter,  would  be  doreascHi- 
able  and  void. 

Ibid.;  Mobile  a  O.  S.  €h.  t.  AipUiu,  41 
Ala.  486,  M  Am.  Dec.  807;  8  Wood.  Raflwav 
Law.  p.  1625. 

If  Uie  Company's  UabQitr  was  only  that  of 
a  bailee  for  hire  or  a  manaatary.  it  would  be 
and  was  liable  for  the  conversion  of  tbe  bail- 
ment, and  its  refusal  to  deliver  tbe  same  to  tbe 
bailor  on  demand. 

Lap  V.  Lamon,  88  Ala.  877,  8  Am.  &  Eng. 
Encyclop.  Law,  pp.  66,  58,  and  n<rU$. 

A  common  carrier  may  become  a  private 
carrier  or  bailee  for  hire,  when,  as  a  matter  of 
accommodation  or  special  engagement,  be  uo- 
deriakea  to  carry  something  which  it  la  not  bifi 
business  to  canr. 

ytw  Tork  Cent.  R.  Ch.-v.  Loekwoed,  84  U. 
S.  17  Wall.  877,  31  L.  ed.  6S0;  a<me»man  v. 
Oregon  A  C.  R.  Co.  13  Or.  852.  57  Am.  Rep. 
20,  26  Am.  &  Eng.  R.  R  Cas.  880. 

Walker.  J.,  delivered  tbe  opinion  of  Ibe 
court: 

Tbe  defendant  bad  tbe  benefit  under  pleat 
numbered  1  and  2  of  tbe  matters  set  up  by  tbe 
three  special  pleas,  tbe  demurrers  to  which 
were  sustained.  Such  being  tbe  case,  if  there 
was  error  in  sustaining  Ibe  dcmtirrers,  it  was 
error  wiLfaout  injury  to  the  defendaot,  and  doe» 
not  afford  ground  lot  a  reversal  of  tbe  judg- 
ment. LoainiiU  db  N.  R.  Go.  v.  Dmit,  91 
Ala.  487. 

Tbe  appellee  was  a  passenger  on  tbe  app^ 
lant's  tiani  from  Birmingham  to  Elliott,  a  sta- 
tion on  tbe  appellant* a  line  of  road.    Wimd  be 


be  reepoitsible  for  Its  transportation  as  a  common 
carrier,  at  least  to  the  extent  that  11a  agent  had 
notloeof  the  obarecter  of  tbe  articles.  Texas  ft  F 
B.  Co.  V.  Capps  (Tez.>  10  Am,  ft  Eng.  XL  TL  Cas.  118. 

But  vhore  sucti  a  paroet  la  received  by  the  a^ent 
of  the  carrfcr",  at  Ua  deetlaation.  and  by  agreement 
wltb  tbe  bagKago-mao  therA,  who  bad  do  knowl- 
edge of  Its  oonteats,  la  allowed  to  remain  in  the 
oarrier'e  baggaite-room  until  the  pavengen  ahall 
re-embark  on  tbe  carrledB  road,  tbe  Ifatdll^,  wbDe 
thus  la  tbe  poasesaioti  of  tbe  oarrier,l8  only  that  of 
a  warehouseman.  Ibid. 

A  pasaenger  carrier  having  engaged  to  transport 
trunks  for  a  passenger  as  his  baggage,  although 
kaowlag  their  oontcnts  to  be  merchandise,  is  liable 
(hereror,  as  an  ln<iurcr,  only,  for  a  reasonable  time 
after  thclrarrlval at  their destfoatwa.  Aftersucb 
tine  has  etained,  the  liability  la  only  that  of  a 
warebouaeman.  Hoeger  v.  Cbloago.  H.  ft  Bt.  P.  B. 
To.  S3  Wis.  100, 83  Am.  Rep.  tTl. 

A  pHssenger,  wbo,  with  refrular  baggage,  turoH 
over  to  tbe  carrier  boxes  of  rnerchandlBe,  and  pays 
for  tbe  exeeae  of  weight  over  the  regular  baggage 
allowance,  tbe  general  character  of  the  shipment 
being  known  to  the  carrier,  can  recover  for  tbe 
boxes  of  merchandise  In  case  of  loss,  although  they 
did  not  contain  strictly  "oeceesury  baggage." 
Bambuig  American  Packet  Co.  v.  Oatlman,  IST 

The  principle  to  be  extracted  from  tbe  cases  very 
clearly  excludes  merchandise,  as  such,  in  tbe  Idea 
of  tMggage  for  which  the  carrier  is  reeponslble,  and 
tberefore.  unless  It  Is  paid  forotbenriae  than  In  tbe 
pHoe  of  tbe  paBeeager>  ticket,  tbe  carrier  is  not 
liable  for  tU  toMuntoas  caused  by  Us  negligence. 
Pmltb  V.  Dostoo  ft  H.  R.  On.  «4  v.  H.  SO. 
14  L.  R.A. 


If  a  carrier  knowingly  receives  from  a  panenger 
artlclee  as  baggage,  wblcb  are  not  properirclaoed 
assucb,  either  with  or  without  extra  charge  thoe- 
ror,  It  will  be  liable  for  their  loas,  idthougfa  without 
iUftiuIt.  OakeBV.XortheroFao.B.Co.ISL.B.A. 
3l8,a)Or.a0!;  Bo8Sv.l(laBonTl,K.ftT.B.Oo.«M<k 
APP.6BS, 

liie  BBme  rule  Is  applied  where,  from  the  MyuMot 
for  extra  weight  and  other  oircumataDoes.  tbe 
agent  had  reason  to  know  that  the  trunk  contained 
valuable  merchandise,  and  yet  checked  It  as  ordi- 
nary baggage.  Central  Trust  Co.  V.Wabash,  St. 
ft  P.  R.  Co.  aa  Fed.  Bep.  417. 

The  same  liabUity  attaches  to  tbetraneportatfcta 
of  merchandise  of  a  pasaenger  along  with  hla  bac- 
gage,  for  which  he  pays  exiza.  as  tbough  tt  were 
properly  personal  baggage.  Olasco  v.  Kew  Torfc 
Oeot.  R.  Co.  86  Barbt  OST. 

If  the  carrier,  at  tbe  time  of  eheoUnga  tronlf,  baa 
□otlce  that  It  contains  merchandise  other  tban  per- 
sonal baggage,  and  charges  tbe  passenger  extra 
thereCor,  the  carrier  is  liable  as  a  carrier  of  freight. 
Sloman  v.  Great  Weetem  R.  Oo.  S7  N.  T. MB:  Perley 
v.  New  York  Cent,  ft  H.  B.  B.  Co.  06  N.  T.  Kti 
Hniard  v.  Missouri.  K.  ft  T.  B.  Co.  88  N.  T.  44L 

In  tbe  HUlard  Caae,  nipnx.  it  was  held  that  sepa- 
rate actions  could  be  maintained  for  tbe  penooal 
baggage  of  the  passenger,  and  for  the  meroliandiBe. 
for  which  be  paid  extra. 

If  the  carrier  knows  that  tbe  parcel  oSered  aa 
baggage  by  a  paaeenger  contains  valuable  menifaao- 
dise,  and  accepts  the  aame  upcm  payment  for  extra 
baggage,  tbe  oarrter  Is  liable  tot  Its  leas  doe  to 
negligence  of  an  emidqrft.  Hdhaanv.Holladar.  I 

IB  SeifM  ft  B.  B.  Co.  T.  Kara,  •  H.  L.      a  VSM- 
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bearded  tbe  train  he  vent  Into  a  aecoad-daas 
car,  carrvitix  hia  doe  atoog  with  him.  Whep 
tbe  contiuctor  pafised  through  the  traio  col- 
lecting tickets  he  saw  the  dog,  and  iben  told 
the  appellee  that  tt  was  against  the  rules  of  the 
Company  to  carrv  dogs  on  its  passenger  coaches 
and  ibat  be  would  have  to  put  the  dog  in  the 
baggage-car.  ThereiipoD  the  appellee  and  a 
braReinao  Look  the  dog  into  the  baggage-car, 
and  delivered  it  to  the  oaggage-master.  The 
appellee  tesiifieil,  without  contradlctioi^  that 
be  told  the  tiaggage -roaster  to  put  the  dog  oS 
at  Elliott,  and  also  that  be  told  bim  that  he 
would  not  pay  him  any  money  for  the  dog. 
When  the  train  arrived  at  Elliott,  the  baggage- 
master  refused  to  deliver  the  dog,  unless  the 
appellee  would  pay  him  a  fee  of  twenty-five 
centa.  The  appellee  declining  to  make  this 
payment,  tbe  dog  was  carried  to  Memphis, 
and  was  lost.  The  appellee  afterwards  of- 
fered to  pay  what  WHS  due  on  the  do^,  butdid 
not  renew  such  offer  after  he  was  informed 
that  the  dog  was  lost.  There  Is  no  evidence  to 
ahow  that  when  the  appellee  delivered  the  dog 
to  tbe  tMi^nge-mafiter  he  bad  knowledge  or 
notice  of  tli'e  rule  under  which  tbe  appellant 
seeks  to  relieve  itself  of  responsibility.  The 
conductor  was  acting  within  the  apparent 
scope  of  bis  authority  when  he  ^ave  directions 
aa  to  ttie  disposition  to  be  mane  of  the  dog. 
When  the  bagMge-master  received  the  dog, 
there  was  nothing  to  indicate  that  he  was  act- 
ing in  hfs  own  behalf,  rather  than  as  an  em- 
ploys of  the  appellant  and  for  it.  It  does  not 
appearthat  the  appellee  was  in  any  way  made 
to  understand  that  in  reference  to  the  cardAge 
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and  custody  of  tbe  dog  ne  was  to  looK  to  the 
buL^'gagc  master  iDdividuatly,  and  not  to  tbe 
T!iiiiroad  Company.  He  was  not  informed 
that  tbe  Company  was  unwilling  to  transport 
the  dog  or  to  become  responsible  for  it.  He 
W;iS  ciiiiply  told  Id  leave  the  dos;  in  another 
p»rt  uf  tJiu  train,  and  with  the  person  in  charge 
of  the  baf^rage.  He  was  not  presumed  ,,|i> 
know  the  rules  of  tbe  company  as  to  the  kinpa 
of  property  it  would  receive  for  iransporiiilifflo. 
It  does  not  even  appear  in  this  case  that  the 
rule  relied  on  wns  posted  in  the  depot  or  in  any 
other  puliiic  |ihu:e  at  the  station  where  tbe  ap- 
pellee was  received  as  a  pas^pnger.  The  rule 
Itself  shows  tbatit  was  tbe  duty  of^  tV-defen^- 
ani's  employes  to  ^ive  notic^ito  the  owners  of 
dogs  of  the  condition^ upon  which  tbey  woyM 
be  carried  the  Railroad  Company,  and,  if 
the  owners  were  nnwilling  to  aeeept  such  con- 
ditions, to  refer  them  to  tbe  express  eoiiipaiiy. 
In  ihe  present  case  tbe  conductor  permitted 
tlif  ihiiz  lo  remain  on  the  train,  and  bad  it  put 
in  I  tic  baggage-car,  and  neither  be  nor  the 
bfi^gage-raaster  intimated  to  the.^ppellee  that 
the  Company  was  unwilling  to  carry  the  dog 
or  to  bccrmie  rc'^|ioiisible  therefor.  It  afflrma 
trvflv  :ii>pi';ir-:  iliui  ihe  appellee  did  not  know 
of  Ihe  rule  in  qiie-^liun.  lie  was  entitled  to  rely 
Upon  !ini!  lo  follow  the  instructiona  civen  by 
tUc  conductor.,  bouth  ^^«tth_Ala.^  Cq.  v. 
Sufman.  79  Ala.  4SHt,  58  Am.  JRV.  9tB;  Jbwa 
V.  OineinnaU,  8.  A  M.  B,  Oa.  W  Ab.  SW; 
TM-r  ffhore  A  M.  S.  R.  (h.  v.  Howumeig,  118 
519.  4  Cent.  Hep.  712. 
\  t  m!  •  nf  which  the  passenger  has  no  notice 
c  have  effect  to  relieve  n^oaft 


en^er.  contrair  to  the  rules  of  carrier,  and.  In  order 
toavoM  the  parment  of  extra  toll,  look  marcban- 
dlse  with  him  info  the  farritise.  which  was  after- 
wards removed  by  the  guard  to  tbe  luirFrnsf^  van,— 
held,  that  In  case  of  Its  loss,  tb4.Te  could  be  do 
recorerr  aiptinst  tbe  carrier. 

Where,  after  the  carrier's  tlcket-aKent  bad  re- 
fused to  sell  a  paasen^r  tickets  for  tl}o  transpor- 
tation nf  his  dogs,  the  baggage-man  on  the  tt  aln, 
asa  matter  of  aooommodstton  and  for  afee,  agreed 
to  take  charge  of  Uiem  after  telling  the  paaaeDger, 
"Too  know  the  rules  atwot  dogs,*'  tbe  carrier  Is 
not  liable  as  a  oorotoon  carrier  for  tbe  loaa  of  one 
of  the  dogs.  Honejman  v.  Orepm  0.  R.  Oo.  18 
Or.  8Se,  67  Am.  B^.  20. 

In  GantUng  v.  Hannibal  ft  St.  J.  R  Oh,  M  Ho. 
385,  U  Am.  Bep.  418,  a  passenger  took  a  dog  with 
blm  into  tbe  ooaub,  but  wasretiulredby  thn  brake- 
man  toputthedogin  Ihe  bagK<iKe-car,tlie plaintiff 
paying  tbe  trnggage-man  for  l(a  traosportutlon.  A 
nile  of  tbe  carrier,  of  whtcb  tbe  plaintiff  bad  no 
notice,  provided:  "Live  animals  are  allowed  as 
tMRgageman's  perquisites."  Tho  dog  was  lost,  by 
being  delivered  by  tbo  bnggngBniSD  tn  the  wrong 
person;  tt  was  held  that  the  pliiintllT  couk)  recover 
from  tlie  carrier  the  value  of  the  dog. 

Goods  and  samples,  constituting  a  commercial 
traveler's  outfit,  are  to  be  considered  penonal  tm;;- 
fiage,  where  the  carrier  aod  pasecnfferoontraoted. 
with  a  full  undcntandlDg  of  ttiu  nature  of  the  \ 
propertj,  and  that  It  did  not  consist  of  ordinary 
wearing  apparel  and  things  carried  for  use  on  a 
Journey.  Dtzon  v.  Richelieu  Nav.  Co.  15  Ont.  App. 
Bep.  M7,  SB  Am.  &  Eng.  R.  R.  Cos.  435. 

A  pasBCngcT  who,  without  notice  to  the  carrier, 
ho*  ■  trunk  oontalnlng  valuaUe  merohnndlae 
olMCkad,  alMnit  wUdi  there  Is  nothing  to  tndfante 
tlUttlt  etmtaus  other  than  ordinary  baggage,  can, 
14L.aA. 


In  case  of  Its  loss,  hold  the  carrier  to  no  greater  Ua- 
blllty  than  that  of  a  gratoltous  bailee,  that  to  for 
groa  neglect.  Michigan  Cent.  R.  Co.  v.  Carrow.  73 
III.  3i8.  34  Am.  Rep.  348;  Ailing  v.  Boston  1:  A.  R.  Co. 
ue  Ha^  121, 80  Am.  Rep.  001;  Haines  v.  CSilcago, 
Bt.  P.  M.  *  O.  B.  Co.  »  JOnn.  Ida,  48  Am.  BCD.  ISO: 
Feonaylvaala  Oa  v.  HUler,  8ft  Ohk>  St.  6U,  W  Am. 
Bep.  020;  Smith  v.  Boston  &  H.  B.  Co.  .M  N.  H.  33i. 

A  carrier  receiving  for  traostKirtaUoa  a  trunk  of 
a  passenger  after  he  has  started.  Is  ctiargeablu 
widi  the  duties  and  llabllltiea  of  a  common  carrier 
with  tbe  right  to  oltaige  a  reasonable  compeuHaiinn 
therefor.  Gratfam  v.  Boston  ft  H.  B.  Oo.  fl?  Me.  SM; 
WUean  v.  Grand  Trunk  B.  Co.  S6  Me.  80,  OS  Am. 
Dec  435. 

In  Hudstnn  v.  Hldlnnd  B.  Co.,  L.  R.  4  Q.  B.  KM,  It 
was  faeld  that  the  carrier  need  not  carry  free  for  a 
paasengor  ii  spring  rocking  horse,  although  weigh- 
ing  less  than  the  limit  of  "ordinary  luggage"  al- 
lowed, and  intended  for  use  in  passenger's  ramlly. 

An  agieeraent  to  carry  a  passenger's  mercfaan< 
dise  as  baggage  cannot  be  proved,  or  the  renponsi- 
biltty  of  a  common  carrier  thereof  created,  by 
mereevtdence  of  a  custom  of  passengers  to  luke 
packages  with  them,  or  by  evidence  that  the' pack- 
ago  was  of  such  form  tliat  tho  baggage-man  might 
Infer  that  It  contained  merobaoSlse  and  not  ix^r- 
sonal  twggsge.  Blumantle  v.  FItohburg  K.  Co.  \Zl 
Mass.  as,  U  Am.  Hep.  870;  AlHug  v.  Boston  ft  A.  H. 
Co.  126  Uase.  121,80  Am.  Bep.  vav.  Smith  t.  Boston 
ftM.B.Oo.4iN.U.ffia. 

In  Cahlll  V.  London  ft  N.  W.  B.  Co.,  10  C  B.  N. 
154,  affirmed  In  IS  C.  B.  N.  8. 818,  It  was  held  that 
tbe  fact  that  a  package  bore  the  semtdance  of  a 
package  of  mervbaDdlse  and  was  marked  "glitsK'' 
was  not  suffloleat  notice  to  obarge  tbe  carrier  wlih 
havlw  undertaken  to  carry  such  merchandiw  as 
peiBonal  luggage.  ^  J.  G.  G. 
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compaoy  ot  rMpoasfbHttj  for  an  article  ac- 
cepted for  carriage  t^'  an  employ^  who  fa  in- 
tnist«d  wHh  the  duty  of  recetving  sod  laUng 
charge  of  goods  for  iranaportattoii,  and  who 
accepts  the  article  in  question  apparently  in 
the  course  of  bts  employment  aod  on  behalf 
of  the  principal.  Ttie  conductor  and  the  bag- 
nge-masler  could  be  treated  by  a  penon  bar- 
ing  dealinga  with  the  defendant  as  having  all 
the  ordinary  powers  incident  to  their  respecUre 
po«ltiotw  except  so  far  as  reatrlctioDs  are  im- 
posed upon  their  aothorlty  which  are  known 
or  ought  to  he  Icnown,  to  the  person  dealing 
with  them.  Id  transacting  the  bustoess  tn- 
tnuted  to  tbem.  within  the  usual  aod  ordinary 
scope  of  such  busitwas,  they  act  within  the 
estent  of  their  authority;  and  the  principal  is 
bound,  provided  the  party  dealing  with  tbem 
acts  in  good  faith,  and  without  notice  of  any 
restrictions  or  limitations  upon  their  authority, 
( W/ieder  t.  MeOuiir,  86  AU  898,  S  L.  R  A. 
808;  LoHitHUe  OoJ^n  Go.  v.  8toke$,  78  Ala. 
873;)  and  the  principal  is  responsible  for  the 
act  of  the  agent  when  done  within  the  appar- 
ent scope  of  bis  authority,  though  In  violation 
of  a  rule  or  instruction  of  the  pnacipal,  which 
was  unknown  to  the  person  aealiog  with  the 
agent.  GiUiam  t.  South  A  North  Ala.  R.  Co. 
70  Ala.  268. 
la  the  preKot  case»  the  baggage-master. 


when  be  received  Qie  dog.  was  engaged  in  the 
particular  busi'nesswitb  which  be  waalBtnutcd 
by  the  defendant.  The  plaintiff  was  eob'tled 
to  snppo!>e  that  he  was  dealing  with  the  de- 
fendant through  its  regularly  accredited  afcat 
in  that  department  of  Its  bosiDesa.  If  ttke  de- 
fendant was  uowilliDgto  receive  or -to  become 
xeaponrible  for  the  c^,  the  i^otlff  sbouM 
have  been  informed  to  tois  effect  by  the  agenL 
No  such  information  having  been  givoi.  tod 
the  rule  now  set  up  being  unknown  to  the 
plaintiff  when  his  dog  was  ivceived  witboot 
objection,  he  was  entitled  to  look  to  the  de- 
fen  rianl  for  its  carriage  and  proper  deHray: 
and  aa  the  dog  was  lortaod  wai  not  aoconnted 
for.  the  defendaat  was  liable  mi  the  nndlqiiited 
facts  showD  by  Uie  evidence.  The  plain  cob- 
cluaioQ  from  the  evidence  is  that  the  dog  wit 
lost  In  consequence  of  the  oegKgence  of  tbe 
baggage-master;  and,  in  tbe  circumstances  de- 
veloped by  tlie  proof,  the  defendant  ooaM  not 
shift  the  llahilltT  from  Itself  to  the  banue- 
maater  individually.  CanUing  t.  Banma^ 
81.  J.  R.  Co.  M  Mo.  885.  U  Am.  Rm.  fit; 
Minter  v.  Paeifie  B.  Co.  41  Ho.  508;  BUop, 
Noo-cont.  Law,  §  1157. 

The  sflirmative  charge  Id  Ctvor  of  the  fUi- 
tiff  was  propwly  gtveo, 

Agtrmei, 


INDIANA  BUPBBUB  COURT.  . 


Chuta  LAMB  tt  al„  J^ptt., 

9. 

UntoD  CASS  tt  ok 

U.  Ind.  4 

1.  The  Mr*  ad^^lon  tay  »  MUgtoiie 
society  of  a  revlaed  oonllMitoB  of  ftUth 

whiob  iB  not  aotasonlstlo  to  tbe  old  <Mie  in  force, 
wben  property  was  irnintod  In  trust  for  tbe  main- 
tenance of  aroeetlnff  house  tOr  tbe  aoole^,  does 
not  constitute  sueb  a  ooovenloa  orabnaeitf  tbe 
trnst  as  to  call  for  the  InterpoettlOD  oC  equitj-  to 
prevent  It. 

S.  A  prOTlsloii  of  a  ehnreh  oonatttnttcm 
th&t  no  ehwifo  be  aaSido  In  it  or  in 

tbe  uonfeasion  of  faith  unless  upon  request,  of 
two  thirds  of  tbe  whole  society  means  two  thirds 
of  tbe  legal  votca  oast  vvot^  the  questlOQ,  and  not 
two  thirds  of  tbe  actual  numtier  of  members. 

S.  The  deeialon  of  the  loffalljr  oonstlc 
tnted  oeel— inetical  tribunal*  having 
Jnrisdietton  of  tbe  matter,  that  a  proposed  re- 
vised oont«Hlon  of  faith  and  amended  oonstttu- 
ttOD.  the  quGStlOD  of  th«  adoption  of  which  had 
tweo  submitted  to  a  vote  of  the  soototy,  has  be- 
oome  tbe  fundamental  beUet  and  oonstHotloD  of 
tbe  soototy  Is  tMndlny  upon  the  olvU  courts. 

4.  Members  of  »reiU0loiis  societjrwiio 
«dbere  to  »  roTlaed  etmllBMion  of  fUth 
and  an  amended  oonetltutlon  reytflarly  adopted, 
which  liave  been  dedared  br  Uie  legally  eon- 
■tftiited  eooIeelB«tical  tribunal  to  be  the  funda- 
mental belief  and  oonetitutlon  of  tbe  society. 


Nora.— For  notes  oo  the  relation  of  cfvO  courts 
to  chnrcheo.  see  Fin  ley  v.  Brent  (Va.)  li  L.  R.  A. 
£14:  Mt.  Zion  Baptist  Church  v.  Whltmore  (Iowa) 

U  L.  R.  A.  19a 
U  UR.A. 


oonstltutesuoh  sodotrand  areenlttled  to  hoU 
property  belonging  to  It:  and  tboae  wtio  leCuM 
to  accept  subh  changes  are  seoeders. 
5.  A  prohibition  In  the  oonstttotton  of  * 
rellgloaasoeletyof»eluui^lnltaeoB- 
flSMlon  of  fltith  will  not  prevent  tbesubak- 
slon  to  tbe  vote  of  tbe  society  of  propcBltioni  to 
make  such  change  aod  to  amend  tbe  oonstttotlOD 
SO  as  to  allow  ft  to  be  nuute,  at  the  sacoe  time. 

« 

(November  Ik  Un.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Oourt  for  Wayne  County  in 
favor  of  Tdatntiffs  in  an  action  brought  to  r^ 
cover  possession  of,  and  quiet  tllte  to,  certain 
real  estate,  and  to  enjoin  defeDdanls  fnm  ex* 
ercialog  control  over  a  meetfng  house  sitoited 
thereon.'  Affirmed. 
The  facts  are  slated  in  the  opinion. 
HfMrs.  ThomM  J.  Study  aod  miUaa 
Lawrence  for  appellants. 

Meur*.  Johm  F.  Kibboy,  John  Me- 
**n''n-  and  Loola  B.  GvaMm  for  wpp^BBt. 

Oofl^.  Oh.  J.,  delivered  the  opinion  of 
the  oourt: 

This  was  an  action  by  the  appellees.  In 
the  Wayne  Circuit  Court,  against  the  appel- 
lants to  recover  the  possession  of  the  ml 
estate  described  In  the  complaint,  to  qaiet 
title  thereto,  and  to  enjoin  tlie  appellsntB 
from  exercising  any  cmtrol  over  the  meetiag 
bouse  situated  thereon.  Upoo  issues  fbraM 
the  cause  was,  by  agreement^  submitted  to  tbe 
court  for  trial,  with  a  proper  request  tv  s 
apeelal  flndiag  of  tbe  fad*  pnven.  wHh  tke 
court's  ocmclnslona  of  lav  tberBOB. 
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Slm  the  natare  of  the  controrerey  between 
the  parties  fully  appears  by  the  special  find- 
ing of  the  facts  filed  by  uie  court,  we  need 
not  refer  to  the  pleadings  in  the  cause.  '  It 
appears  from  the  specral  flndlngt,  among 
other  Uilneai  that  at  the  time  this  action  was 
l>rought,  the  Ohnrcfa  of  the  Vnlted  Bretiuneo 
in  Christ  was  an  organized  religions  society 
in  the  United  States,  having  official  bodies 
for  the  government  of  the  Church,  its  mem- 
bers, congregations  and  oflQcers,  each  being 
•clothed  with  certain  powers  as  follows. 

First.  Hie  offlciaf  board  of  eadb  congre- 
gation, which  meets  monthly  and  tranncts 
the  business  of  the  congregatloos.  It  eonsists 
of  the  recognized  preachers,  e^rtiorters, 
leaders,  stewards,  trustees  and  Sunday-school 
superintendents  who  reside  within  the  bounds 
of  the  congregation,  or  hold  membership 
therein. 

Second.  The  quarterly  conference,  com- 
posed of  the  ^residing  elder  of  the  district. 
«nd  the  preacher  In  (marge,  and  recognized 
preachers,  ezhortcrs,  class  leaders  and  stew- 
ards, trustees  and  Sunday-school  superin- 
tendents, who  reside  within  the  district  or 
bold  membersliip  therein.  It  meets  quarterly, 
add  among  other  things  appoints  trustees  of 
the  meeting  houses,  who  nold  during  the 
pleasure  of  the  quarterly  conference. 

Third.  Tlie  annual  conference,  which 
meets  yearly,  Is  composed  of  the  elders  and 
licentiate  preachers  who  have  been  received 
by  the  annual  coofRrence  in  each  district. 
«bd  is  presided  over  by  a  bishop  of  the  church! 

Fourth.  The  general  conference,  which 
meets  every  f<>ur  years,  composed  (rf  elders, 
«lected  by  the  church  members  in  every  con- 
ference district  throughout  the  society. 

The  official  board  Is  subordinate  to  the 
ouarterly  conference,  the  quarterly  con- 
ierence  to  the  annual  conference,  and  the 
annual  to  the  general  conference,  the  last 
being  the  highest  legislative  and  judicial 
body  of  the  church. 

Some  time  prior  to  the  year  1800,  the 
Church  of  the  United  Brethren  in  Christ  was 
organised  as  a  religious  society.  No  general 
conference  of  the  Church  was  held  until  1815, 
when,  on  the  6th  of  June  of  that  year,  the 
first  flreneral  conference  was  held  at  Ht. 
PleaswDt,  in  Pennsylvania,  In  pursuance  of 
ft  call  which  had  before  that  time  been  made. 
This  conference  formulated  a  discipline, 
"Which  contained  the  rules  and  doctrine,  or 
confession  of  faith,  of  the  Ohurcb.  Some 
changes  in  the  phraseology  of  the  last  ciause 
-of  this  confession  of  faith  were  made*  by  the 
General  Conference  of  the  Church  of  1819, 
1835.  18S8,  1837,  1841,  and  1857,  and  in  1885 
the  confession  of  faith  was  as  follows : 

Old  Confkssion  op  Fafth. 

In  tlie  name  of  Ood  we  declare  and  coafess 
before  all  men,  that  we  believe  In  the  only 
true  God.  the  Father,  the  Son  and  the  Holy 
Ghost ;  that  these  three  arc  one— the  Father  in 
the  Son.  the  Son  tn  the  Father,  and  the  Holy 
Ghost  equal  in  essence  or  being  with  both  ; 
ttiat  this  triune  Ood  created  the  heavens  and 
the  earth,  and  all  that  in  them  is,  visible  as 
well  as  invisible;  and  furthermore  sustains, 
j^ovems.  protects  and  supports  the  same. 
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We  believe  in  Jesus  Christ ;  that  be  is 
very  Ood  Ud  man :  that  he  became  incarnate 
hv  the  power  of  the  Holy  Ohoet  Id  tto  Virgin 
MaiT,  and  was  bora  of  her ;  that  he  is  the 
Savw  and  Mediator  of  the  whole  human 
race,  if  they  with  full  faith  la  Him  aooept 
the  grace  proffered  In  Jesus ;  that  this  Jesns 
suffered  and  died  on  the  Cross  for  us,  was 
buried,  arose  again  on  the  Third  day,  as- 
cended Into  Heaven  and  gltteth  on  the  right 
hand  of  God,  to  intercede  for  na,  and  that  He 
shall  come  acaln  at  the  last  day  to  judge 
thequl^  and  the  dead. 

We  believe  In  the  Holy  <»iost ;  that  He  is 
equal  in  being  with  the  Father  and  tiw  Sm, 
and  that  He  comforts  tin  faithful  and  gaides 
them  unto  all  truth. 

We  believe  in  a  holy  Christian  Church, 
the  communion  of  saiota.  the  reanrrection  of 
the  body  and  life  everlasting. 

We  believe  that  the  Holy  Bible.  Old  and 
New  Teatamenta,  is  the  Word  of  Ood :  that 
it  contain )  the  onlytrue  way  to  our  sal  vation ; 
that  every  true  Christian  is  l>ound  to  ac- 
knowledge and  receive  It  with  the  influence 
of  the  spirit  of  Ood.  as  the  only  rule  and 
guide ;  and  that  without  faith  In  Jesus  Christ, 
true  r^teutancer  fcoglvaieas  of  sin  and 
following  after  Christ,  no  one  can  be  a  true 
Christian. 

We  also  believe  that  what  is  contained  In 
the  Holy  Scriptures,  to  wit :  the  fall  In  Adam 
and  redemption  through  Jesus  Christ,  shall 
be  preached  throngbout  the  world. 

We  believe  that  the  <H*dtnances,  viz. :  bap- 
tism and  the  remembrance  of  the  sufferings 
and  death  of  our  Lord  Jesus  Christ,  are  to 
be  in  use  and  practiced  by  all  Christian 
aocietltifl ;  and  that  It  is  Incumbent  on  all 
the  children  of  Ood  particularly  to  practice 
them ;  but  the  manner  in  which  ought  always 
to  be  left  to  the  judgment  and  understanding 
of  every  indiviaual.  Also  the  example  oi 
washing  feet  is  left  to  the  judgment  of  every- 
one, to  practice  or  not;  but  ti  la  not  beomning 
of  any  of  our  preachers  or  members  to  tradnce 
any  of  their  brethren  whose  judgment  and 
understanding  in  these  respects  is  dillereat 
from  their  own,  either  In  public  or  private. 
Whosoever  shall  make  himself  guilty  la  this 
respect  shall  be  considered  a  traducer  of  his 
brethren,  and  shall  b«  answerable  for  tiie 
same. 

This  Confession  of  Faith  was  never  sub- 
mitted for  ratification  or  adoption  to  a  vote 
of  the  members  of  the  Church,  but  became 
the  confession  of  faith  and  doctrine  of  the 
Church  by  reason  of  its  adoption  by  the 
delegates  to  this  general  conference,  and  as 
such  it  remained  until  the  meeting  of  tha 
leneral  conference  held  In  Hay.  1889. 

A  general  ocmferwice  met  in  Pickaway 
County,  Ohio,  on  the  10th  day  of  Hay,  1841. 
This  conference  did  not  ratify  the  consti- 
tution adopted  by  thq  preceding  general  con- 
ference, but  adopted  anotiier  oonstltutlim. 
A  motion  was  made  In  the  confennoe  tiiat  a 
constitution  lor  the  better  goveranwnt  M  tha 
Church  be  adopted.  On  the  fotlowinf  day 
the  motion  for  a  constitution  was  called  up, 
a  spirited  discussicm  ensued,  the  vote  was 
taken  and  carried  In  favcnr  of  a  coostttntloD, 
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ycM  15,  najs  'i.  Od  motion  »  committee  of 
nine,  tme  frcnn  esdi  ocmferenoe  district— wu 
appotnt«d  to  dnuft  s  ooiutituti<».  lliis  com- 
mittee reported  *  constitution,  which  was 
read  twice,  and  laid  upon  tlie  table  until  the 
folIowiDgmorofOK,  when  It  was  read  a  third 
time  by  sections  and  adopted.  Thii  consti- 
tution  was  as  f<^lows : 

CaKsrmmoN  or  1841. 

We,  the  members  of  the  Church  of  the 
Uniteiil  Brethren  in  Christ,  in  the  name  of 
fJod  do.  for  the  perfecting  of  the  saints  for 
the  work  of  tke  ministry,  for  tiie  edifying 
of  the  body  of  Christ,  as  well  as  to  produce 
and  secure  a  uniform  mode  of  action,  in 
faith  and  practice,  also,  to  deflne  the  powers 
and  the  business  of  ((uarterly.  annual  and 
Kencml  eonfereaces,  as  recognized  by  this 
Church,  ordain  the  following  Articles  of 
(institution : 

Articlk  I. 

flee..  1.  All  ecclesiastical  power  herein 
f^runted,  to  make  or  repeal  any  rule  of  dis- 
cipline, is  vested  in  a  general  oonference, 
which  shall  coDnist  of  elders,  elected  by  the 
members  in  every  conference  district  tiirough- 
out  the  society ;  provided,  howiiver.  such . 
ciders  sliall  have  stood  in  that  capacity  three 
years,  in  the  conference  district  to  which  they 
belong. 

Sec.  General  conference  is  to  be  held 
every  four  years,  the  bishops  to  be  consid- 
ered membera  and  presiding  ofBcers. 

Soc.  a.  '  Bach  annual  conference  sliall 
place  before  the  society  the  uamcs  of  all  tbc 
eldere  eligible  to  membership  in  the  general 
conference, 

ABTiCLfc  n. 

Sec  1.  The  general  conference  shall  de- 
fine the  boundaries  of  the  annual  conferences. 

Soc.  2.  The  general  conferences  shall, 
at  every  session,  elect  bishops  from  among 
Mie  elders  throughout  the  Church,  who  have 
stood  six  years  in  that  capacity. 

Sec.  8.  The  business  of  each  annual  con- 
ference shall  be  done  strictly  according  to 
discipline ;  and  any  annual  conference  actlng- 
contmry  thereunto  stiatl,  hy  impeachmeaC 
be  tried  by  the  general  conference.  ■ 

Sec.  4.  No  rule  or  ortliniuice  shall  at  any 
time  be  passed,  to  change  or  do  away  the 
confession  of  faith  as  it  now  stands,  nor  to 
destroy  the  itinerant  plan. 

Sec.  5.  There  shall  no  rule  be  adopted 
that  will  infringe  upon  the  rights  of  any  nsit 
relates  to  the  mwle  of  baptism,  the  sacrament 
uf  the  Ijord'a  supper,  or  the  na-slung  of  feet. 

Sec.   G.  There  shall  be  no  rule  made  that 
will  deprive  local  preachers  of  their  votes  in 
the  annual  conferences,  to  which  they  sevcr- 
'Iftlly  belong. 

bee.  '7.  There  shall  he  no  conuection 
with  secret  combinations,  sot  shall  in- 
Toluntary  servitude  be  tolerated  in  any  way. 

Sec.  8.  The  right  of  appeal  shall  be  io- 
.  vk^atfl. 

A,RTICLB  III. 

The  right,  title,  .interest  and  claim  of  all 
proper^,  whether  consisting  in  lots  of 
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ground,  meeting  bouses,  legacies,  beqaeate 
or  donations  of  any  kind,  otKaloed  by  par- 
chase  or  otherwise,  by  any  person  or  persons, 
for  the  use,  benefit,  sod  behoof  of  the  Qraidt 
of  the  United  Brethren  in  Christ,  Is  berebj 
fully  recognized,  and  held  to  be  the  pr^Krty 
of  the  Church  aforesaid. 

AimcLB  lY. 
There  shall  be  no  alteration  of  the  fore- 
going constitution,  unless  by  request  of  tn 
thirds  of  the  whole  society. 

This  constitution,  together  with  the  cos- 
fcsaion  of  faith,  which  had  before  that  tioie 
been  adopted,  wss  printed  as  the  constitution 
and  confession  of  faith  of  the  Church,  in  tlift 
discipline  of  that  year,  and  in  each  suc- 
ceeding discipline  every  four  years  up  to  tbe 
year  11^.  This  constitution  was  never  nib- 
mitted  to  tbe  members  of  the  Church  fortbelr 
approval  or  disapproval,  but  went  into  force 
immediately  by  virtue  of  its  adoptioo  bv 
said  general  conference,  and  thus  became  tbe 
organic  law  of  the  Church,  and  so  remaioed 
until  Hay  18.  1880. 

General  conferences  of  the  cAurdh  were  held 
every  four  years  from  1841  up  to  »nd  in- 
cluding the  year  ISSi),  when  tbe  last  out 
prior  to  this  suit  was  held.  On  the  8th  day 
of  January,  1849,  one  John  Brown  vas  tbe 
owner  in  fee  simple  of  the  land  in  controvenr 
in  this  suit,  and  on  that  day  he  executed  s 
deed  of  conveyance  for  said  real  estate,  do- 
nating, giving  and  granting  to  Andrew 
Nicholson,  Eh  as  Lamb,  Nathan  Wilson  nod 
Jesiic  \V.  Brouks,  trustees,  and  to  their  suc- 
cessors in  ofBcc.  in  trust  for  the  Cburcb  of 
the  United  Brethren  to  Christ,  to  have  nai 
to  hold,  the  west  half  of  said  real  estate  for- 
ever, without  any  exception  whatever,  and 
the  east  half  thereof  "as  long jss  said  society, 
or  the  citizens  of  the  neighboihood,  mav 
continue  to  use  the  meeting  house  as  a  bouae 
of  religious  worship  for  the  use  of  the  mem- 
bers of  the  society  of  the  United  liretlircn 
Church  in  the  United  States,  according  to 
tiie  rules  and  discipline  which  from  time  to 
time  may  be  agreed  upon  and  adopted  by 
the  Church  at  their  general  conferences  in 
tbe  United  States,  and  in  further  trust  and 
confidence  that  they  should  at  all  times  for- 
ever thereafter  permit  such  ministers  sod 
preachers  belonging  to  the  said  Clmrcli  as 
should  from  time  to  time  be  duly  anthorized 
by  tlic  said  general  conferences  to  preach  tnd 
expound  Qm'a  holv  word  therein.   .  .  - 

At  the  date  of  txiis  deed  there  was,  snd 
ever  since  has  been,  a  meeting  house  on  ssid 
land,  used  for  the  purpose  of  religions  wor- 
ship hy  a  coDgn-gatiou  of  members  Of  tlie 
Church  of  the  United  Brethren  in  Clirlsl. 
It  is  Itnowu  as  "Sugar  Grove  Church"  iin"! 
is  under  the  JnriMiction  and  control  of  tlie 
seneral  conference  of  the  Church  of  the 
United  Brethren  in  Christ.  The  legal  title 
to  said  real  estate  has  been  held  sno  nnned 
by  the  trustees  mentioned  in  said  deed,  sod 
their  successors  in  office  duly  elected  snd 
appointed  from  the  date  of  said  deed  to  tils' 
d^te  of  the  bringing  of  tliis  suit. 

A  regular  general  conference  of  the  Churd* 
was  held  at  Fostoria,  Ohio,  in  Hsy,  1^. 
composed  of  delegates  duly  and  r^lsrly 
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chosen  under  the  Tuleb  and  regulations  of  tho  ^oi  %he  general  conference  to  alter  or  amend 


Church  provided  therefor.   At  this  oon- 
lereoce.  on  thq  aecomt  dttv,  tt  cuhmlttee  on 
revision,  ctmslstiog  of  thirteen  members, 
known  and  designated  as  "  Committee  No.  6, " 
was  appointed,  to  whom  were  referred  the 
coofewion  of  faith,  .oonstitutiao  and'sectioQ 
3  of  chapter  10  of  the  dtsciplino.   At  a  later, 
day  in  the  conferee  this  committee  made  a 
report,  In  which  it  was  resolved  tlmt  achiuch 
commission,  composed  of  twenty-ssven- per- 
sons, l>e  authorized  and  established,  con- 
sistioff  of  the  bishops  Of  the  Cfanrdi,  and 
nrioisters  and  laymen,  ^ipolQte^and  elected 
by  that  general  coaferefice,  m  eqiial  number 
from  each  bishop's  district, — except  that  the 
FMcific  district  should  have  two  members  be- 
sides its  bishop :  that  the  duties  and  powers 
of  this  commission  should  be  to  consider  the 
present  confession  of  faith  and  constitution 
of  the  Church,  and  prepare  such  a  form  of 
belief,  and  such  amended  fundamental  rules, 
for  the  government  of  the  Church  as  will, 
in  their  judgment,  be  best  adapted  to  secure 
its  growth  and  efficiency  in  the  work  of 
«vangelizing  the  world.  .Provided,  first, 
that  the  commission  shall  preserve  unchanged 
in  substance  the  present  confession  of  fait^ 
so  far  as  it  fs  clear.    Second,  that  it  shall 
also  retain  the  present  Itinerant  plan.  Third, 
that  it  shall  keep  safe  the  general  Usages  and 
distinctive  principles  of       Church  on  all 
great  moral  reforms  as  sustained  bTthe'WtaTl 
of  God  in  so  far  as  the  provinee  of  their  work 
msy  touch  them.  The  report  further  pro- 
vided that  a  nuijority  vote  m  the  commission 
should  be  necessary  for  the  adoption  of  a  con- 
fession of  faith  and  constitution  for  sub- 
mission to  tlie  members  of  the  Church ;  tbait 
the  commission  should  meet,  at  such  time  and 
place  as  the  board  of  bishops  might  appoint, 
and  was  excepted  to  complete  its  work  by 
January  1,1886;  that  the  commlssloD  should 
adopt,  iind  cause  to  be  executed,  a  plan  by 
which  the  proposed  con-fession  of  faith  and 
oonstltntion  might  receive  the  largest  possi- 
ble attention  and  expression  of  approval  or 
disapproval  by  the  people  of  the  Church, 
including  all    necessary   rejrulations  for 
taking,  counting,  and  reporting  the  vote ; 
and  that  when  the  result  of  the  vote  of  the 
Church  showed  that  two  thirds  of  all  the 
votes  cast  bad  been  given  in  approval  of  the 
proposed  confession  of  faith  and  constitution 
It  should  be  the  duty  of  the  bishops  to  pub- 
lish and  proclaim  said  tesult  through  the 
official  organs  of  theOhnrdi :  wherenpon  the 
confession  of  faith  and  constitution,  thus  ratU' 
fied  and  adopted,  should  become  the  funda- 
mental belief  and  organic  law  of  theclinrcb. 
And  providing  further  that  the  adoption  of 
the  constitution  aforesaid  should  in  no  way 
affect  any  legislation  of  that  general^  confer- 
ence of  the  quadrennial. 

This  report  was  signed  by  eleven  of  the 
thirteen  members  of  the  committee,  and  there 
was  also  a  report  signed  by  the  same  members 
of  the  committee  recommending  a  law  on  tho 
subject  of  secret  combinations  to  take  the 
place  of  section  9  of  chapter  10  of  the  dis- 
cipline on  that  subject.  A  mlnwity  of  the 
■coinmtttee,  consistinK  of  two  members,  joined 
in  a  minority  report  denying  tlitf  autnority 
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the  constitution  of  the  ,Church,  without  first 
securinc  the .  consent  of  the  members  of 
ChttrchT^Sr  *  two  tliirds  vote.  The  majority 
report  was  adopted  by  the  conference,  aiid  on 
a  subsfeqrnent  day' of  the  conference  the  mem- 
heft  of  the  church  commission  were  choseh, 
as  provided  fo^  In  the  report. 

,In  iliurstiancc  of  this  action  of  tlie  general 
conference,  this'chunrh  commlBSton  So  chosen 
met  in  Dayton,  Ohio,  on  the  17th  'day  of 
November,  1885,  and  formulated  a  confession 
of  faith  and  amended  constitution,  to  be 
submitted  to  the  members  of  the  Church  for 
their  approval  or  refection,  said  revised 
confession  of  faith  and  constitution  being  aa 
follows : 

Revjbkd  Confession  of  Fatth. 
In  the  name  of  Ood  we  declare  and  con- 
fess before  all  men  the  followipg  articles  of 
our  belief: 

Article  I. 

Of  God  and  the  Holy  Trinity. 

We  believe  in  the  only  true  God,  the 
Father,  the  Son  and  the  Holy  Ghost ;  that 
these  three  are  on^the  Father  in  the  8oo, 
the  Son  in  the  Father,  and  4he  Holy  Ghost 
equal  in  essenoe  or  being' with  the  father 
and  the  Son. 

.  AnncLs  n. 
Of  Creation  and  FrDvldence. 
We  believe  this  triune  God  created  the 
heavens  and  the  earth,  and  all  that  in  them 
is,  visible  and  invisible ;  that  He  sustains, 
protects  and  governs  these,  with  gracloua 
regard  for  the  welfare  of  man,  to  t&e  glory 
of  His  name. 

AwncLB  III. 
Of  Jesus  Christ.  -  - 

We  believe  in  Jesus  Christ;  that  He  Is 
very  God  and  man  :  that  He  became  incarnate 
by  the  power  of  the  Holy  Ghost  and  was 
born  of  the  Virgin  Mary;  that  He  Is  the 
Savior  and  Mediator  of  the  whole  human 
race,  if  they  with  full  faith  accept  the  grace 
proffered  in  Jesus ;  that  this  Jesus  suffered 
and  died  on  the  cross  for  us,  was  buried, 
rose  again  on  the  third  day,  ascended  into 
Heaven,  and  sitteth  on  the  rieht  hand  of  Qod 
to  Intercede  for  us,  and  tliat  He  will  come 
again  at  the  last  day  to  jodge  the  living  and' 
the  dead. 

abtici-e  rv. 

Of  the  Holy  Ghost. 
We  believe  in  the  Holy  Ghost ;  tliat  He  is 
equaJ  in  being  with  the  Father  and  the  Son  ; 
that  He  convinces  the  world  of  sin,  of 
righteousness,  and  of  judgment;  that  He 
comforts  the  faithful  and  guides  Uiem  into 
all  truth. 

Article  V. 
Of  the  Holy  Scriptures. 
We  believe  that  the  Holy  Bible,  Old  and 
New  Testaments,  Is  the  Word  of  God  :  that 
it  reveals  the  only  true  way  to  our  salvation; 
that  ev^  true  Ohrlstiui  Is  bound  to  ac- 
knowledge and  receive  It  by  the  help  of  the 
spirit  of  God  aa  the  enly  rule  and  guide  in 
faith  and  practice,  " 
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Abticlb  VL 

Of  the  Church. 
We  bellera  In  s  Holy  Christian  Ohurch, 
composed  of  true  beliererB,  tn  which  the 
word  of  Ood  is  preached  by  men  divinely 
called,  and  the  ordinances  are  duly  admiois- 
htred :  that  this  divine  Institution  is  for  the 
mfdntenancB  of  worship,  for  the  edification 
of  believers  and  the  conversion  of  the  world 
to  Christ. 

AsTifXB  vn. 

or  the  Sacraments. 

We  believe  that  the  Sacmments,  baptism 
uid  Uie  Lord's  Supper,  an  to  be  used  in  the 
CSiurch.  and  should  be  practiced  by  all 
CbristiaoB ;  but  tiie  mode  of  baptism  and  the 
manner  of  observing  the  Lord's  Supper  are 
nlways  to  be  left  to  the  judgment  and  under- 
Htanding  of  each  Individual.  Also,  the  bap- 
tism of  children  shall  be  left  to  the  judgmebt 
of  believing  parents. 

The  example  of  the  washing  of  feet  is  to 
be  left  to  the  judgment  of  each  one,  to  prac- 
tice or  not. 

AwncLB  Yin. 
01  Depravity. 
We  believe  that  man  is  fallen  from  orig- 
inal rigbleuusness,  and,  apart  from  the  grace 
of  our  XArd  Jesus  Christ,  is  not  only  entirely 
destitute  of  holiness,  but  is  inclined  tn  ctIT. 
and  only  evil,  and  that  contiuually :  and 
that  except  a  man  be  bom  again  he  cannot 
■ee  the  Kingdom  of  Heaven. 

Artioia  IX. 

Of  Justlflcation. 
We  believe  that  penitent  sinners  are  justi- 
fied before  God  only  by  faith  in  our  Lord 
Jesus  Christ,  and  not  by  works;  yet  that 
good  works  in  Christ  are  acceptable  to  God, 
and  spring  out  of  a  true  ana  living  faith. 

AwncLB  X. 
Of  Regeneration  and  Adoption. 
We  believe  that  rcgeberatiou  Is  the  renewal 
of  the  heart  of  man  after  the  image  of  Ood 
through  the  Word,  by  the  act  of  the  Holy 
Ghost,  by  which  the  believer  receives  the 
spirit  of  adoption  and  is  enabled  to  serve 
God  with  (be  will  and  the  affections. 

Article  XL 
Of  SanctiflcatioD. 
We  believe  that  sanctlHcation  Is  the  work 
of  God's  grace,  through  the  Word  and  the 
Spirit,  by  which  those  who  have  been  bora 
again  are  separated  in  their  acts,  words  and 
thoughts  from  ain,  and  are  enabled  to  live 
unto  God,  and  to  follow  holiness  without 
which  no  man  shall  see  the  Lord. 

Article  XII. 
Of  the  Christian  Sabbath. 

We  believe  that  the  Christian  Sabbath  is 
divioely  appointed ;  that  It  is  commemora- 
tive of  our  Lord's  resurrection  from  the 
grave  and  Is  an  emblem  of  our  eternal  rest ; 
that  it  is  essential  to  the  welfare  of  the  civil 
commvinity,  and  to  the  permanonoe  uid 

HUR  A. 


growth  of  tbe  Christian  Church,  snd  that  it 
should  be  reveisntly  obwrved  as  a  of  holy 
rest  and  of  social  and  public  worahip. 

Article  XIII. 
Of  the  Future  State. 
We  believe  in  the  resurreotioa  of  the  dead  : 
the  future  general  judgment,  and  an  eternal 
state  of  reward  in  which  the  rlgbteoua  dwell 
in  endless  life  and  tlw  wicked  In  endlev- 
punishment. 

Ambnukd  CoRsrmmoH. 

Id  nanr  of  God,  we  the  members  of 
the  Church  of  the  United  Brethren  in  Christ, 
for  the  work  of  the  ministry,  for  the  edify- 
ing of  the  body  of  Christ,  for  the  more- 
speedy  and  effectual  spread  of  the  Gospel, 
and  in  order  to  produce  and  secure  nniftmn- 
ity  in  faith  and  practice,  todeflne  the  powers 
and  business  of  the  Kenernl  conference  as- 
recognlzed  by  this  Church,  and  to  preserve 
inviolate  the  popular  will  of  the  member- 
ship of  the  Ohurch.  do  mdaln  thU  Oonstitu- 
tion : 

Article  I. 

Sec  1.  All  ecclesiastical  power  herein 
granted,  to  enact  or  repeal  any  rule  or  rulea 
of  discipline,  is  vested  in  a  general  oonfer- 
eooe,  which  riiall  consist  of  elden  and  li^- 
men  elected  In  each  annual  conference  district 
throughout  the  Church.  The  number  and 
ratio  of  elders  and  laymen,  and  the  mode  of 
their  election,  shall  be  determined  by  tlie 
general  conference. 

Provided,  however,  that  such  elders  shall 
have  stood  as  elders  in  the  conferences  which 
they  are  to  represent  for  no  less  time  than 
tliree  years  next  preceding  the  meeting  of 
the  general  conference,  to  whldi  they  arc 
elected,  and  that  such  laymen  shall  be  not. 
leas  than  twenty-five  years  of  age,  and  shall 
have  been  members  oi  the  Church  six  years, 
and  members  In  the  conference  district*, 
which  they  are  to  represent  at  least  three 
yeara  next  preceding  the  meeting  of  the 
general  conference  to  which  they  are  ele^ed. 

Sec.  3.  The  general  conference  shall  con- 
vene every  four  yeara,  and  a  majority  of  tbo 
whole  number  of  delegates  elected  shall 
constitute  a  quorum. 

Sec.  3.  The  ministerial  and  lav  delegates 
shall  deliberate  and  vote  tojEetber  as  one 
body ;  but  the  general  conference  shall  have 
power  to  proviiu  for  a  vote  by  separate  orders 
whenever  it  deems  It  tiest  to  do  so ;  and  in 
such  cases  the  concurrent  vote  of  both  orders, 
shall  be  necessary  to  complete  an  action. 

Sec.  4.  The  general  conference  shall,  at- 
each  session,  elect  bishops  from  among  the 
elden  throughout  the  Church  who  have  stood, 
six  years  in  that  capacity. 

Sec.  5.  The  bishops  shall  be  member*  err 
officio  and  presiding  officera  of  the  general 
conference ;  but  in  case  no  bishop  be  present, 
the  conference  ^all  choose  a  presidient  f>it> 
tempore. 

Sec.  6.  The  genenl  onoCerence  shall  d^er- 
mine  the  aumher  and  boundaries  of  the  sn- 
nual  confnencaa. 

Sec.  7.  The  general  oonferenoe  ahall  bavei 
power  to  review  the  leoocdi  of  the  snuusL 
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conferences,  and  we  tb»t  the  buftioess  of  each 
uonual  confereDoe  1b  done  strfctly  in  accord- 
ance with  the  discipline,  and  approve  or  an- 
nul, as  the  case  may  require. 

Sec.  8.  The  nneral  conference  shall  have 
full  control  of  tiie  United  Brethren  Printing 
Establidnnent,  the  Home,  Frontier,  and  For- 
eign HIsslonSfT  Society,  the  Church  Erec- 
tion Society,  Uie  Oeuerel  Babbatb  School 
Board,  the  Board  of  Education  and  Union 
Biblical  Seminary.  It  shall  also  have  power 
to  establish  and  manage  any  other  organiza- 
tion or  Institution  within  the  Church  which 
tt  may  deem  helpful  in  the  work  of  evangel- 
Izatl<m. 

Sec.  9.  Hie  general  conference  shall  have 
power  to  estabnith  a  court  of  appeals. 

Sec.  10.  The  general  conference  may — two 
thirds  of  the  members  elected  thereto  concur- 
ring— propose  chanees  therein  or  additions 
to  the  coDfeseion  of  faith,  provided,  that 
tbe  concnrrence  of  three  f  ourtlis  of  the  annual 
oonferences  shall  be  neoesaaiy  to  their  flnal 
zaiMcatlon. 

Abtiou  11. 

Hie  general  conference  shall  have  power, 
aa  provided  in  article  1,  section  1,  of  this 
Conttitutlwi,  to  make  rules  and  regulations 
for  the  Church ;  nevertheless  It  shaj!  be  sub- 
ject to  the  following  limitations  and  restric- 
tions : 

Sec.  1.  Tbe  general  conference  shall  enact 
no  rule  or  ordinance  which  will  change  or 
destroy  the  confession  of  faith,  and  shall  es- 
tablish no  standard  of  doctrine  contrary  to 
the  ciHifesBion  of  faith. 

Sec.  3.  The  general  conference  shall  enact 
no  rule  which  will  destroy  the  itinerant  plan. 

Sec.  8.  The  general  conference  shall  enact 
no  rule  which  will  deprive  local  preachers 
of  their  votes  In  tbe  annual  conferences  to 
which  thwjeverally  belong. 

Sec.  4.  The  general  conference  shall  enact 
no  rale  which  will  abolish  the  right  of  ap- 
peal. 

I  Article  III, 

Sec.  1.  We  declare  that  all  secret  combina- 
tions which  Infringe  upon  tbe  rights  of  those 
outside  their  organization  and  whose  prin- 
ciples and  practice  are  injurious  to  the 
Christian  character  of  their  members,  are 
contrary  to  the  Word  of  God,  and  that  Chris- 
tians ought  to  have  no  connection  with  them. 

Tbe  general  conference  shall  have  power 
to  enact  such  rules  of  discipline  with  respect 
to  such  combioations  as  in  its  judgment  it 
□u^  deem  oroper. 

Sec.  8.  We  declare  that  human  slavery  Is 
a  violation  of  human  tights  and  contrary  to 
tbe  Word  of  God.  It  maXl  therefore  in  no 
-wise  be  tolerated  among  us. 

The  right,  title,  interest  and  claim  of  all 
property,  both  real  and  personal,  of  what- 
ever name  or  description,  obtained  by  pur- 
chase or  otherwise,  by  any  person  or  persons, 
for  tbe  use,  benefit  and  behoof  of  the  Church 
of  the  United  Brethren  in  Christ,  are  hereby 
fnlly  recognized  and  held  to  vest  in  the 
church  aforesaid. 

14L.R.  A. 


Abticlb  v. 

Sec.  1.  AmendiDente.  to  this  eoBetttation 
may  be  proposed  by  any  genenil  conference. 
— ^two  thirds  of  tbe  membera  elected  thereto 
otHMwrring, —which  amendments  shall  be 
submittea  to  a  vote  of  the  membership 
throughout  the  Church,  under  regulations 
authorised  by  said  oonfemtoe. 

A  majority  of  all  the  votea  oast  upon  any 
submitted  amendment  riiall  be  MOMnry  to 
its  ilnal  mtificatlon. 

Sec.  3.  The  foregoing  amended  constltn- 
tion  shall  be  in  force  mm  and  after  the  first 
Monday  after  the  seooud  Thursday  of  May, 
1S89,  upon  official  proclamation  Uiereof  by 
the  board  of  bishops :  provided,  that  the  gen- 
eral conference  elected  for  fS&H  ■hall  be  the 
lawful  legislative  body  under  the  aioended 
oonstitution.  with  full  power,  until  its  flnal 
adloumment,  to  enact  sacb  rales  thla 
amended  comtitution  anthOTizee. 

The  church  commission  established  a  plan 
of  submission  of  tbe  proposed  revised  con- 
fession and  amended  constitution  to  a  vote 
of  the  members  of  the  Church,  in  which  it 
was  provided : 

First.  Tbflt  tlie  confession  of  faith  us  a 
whole  should  be  sutnnttted  t<>  «.  vote  of  tbe 
Church,  those  favoring  Its  adoption  to  have 
written  or  printed  upon  their  ballots  Qui 
words,  "Confession  of  Faith.  Tea;"  tlfoBp 
opposed  b)  iis  adoption  tp  ]uve„w7Ute&  or 
printed  ujion  their  bal]()tt  W  #Oiing;''^C(»^ 
fession  of  Faitli.  No." 

Second.  Tliiit  the  amended  constitution  as 
a  whole  sliuuld  be  submitted  to  a  vote  of  the 
church  members,  with  the  lollowInK  excep- 
tions: article  1,  in  so  far  as  it  related  to 
lay  delegation  in  the  general  conference,  to 
be  voted  upon  separately ;  those  favoring  its 
adoption  to  have  written  or  printed  on  their 
ballots  the  words,  "Lay  Delegation,  Yes;" 
those  opposed,  the  words  "Lay  Delegation. 
No also  section  1  of  article  S,  to  be  sub- 
mitted separately,  those  favoring  its  adop- 
tion to  have  written  or  printed  upon  their 
ballots  the  words,  "Section  on  Secret  Com- 
binations, Yes;"  those  opposed,  the  words. 
"  Section  on  Secret  Combinatlona,  No 
those  favoring  the  adoption  of  the  remainder 
of  the  constitution  to  have  written  or  printed 
on  their  ballots  the  words,  "Amended  Con- 
stitution, Tes those  opposed  the  words, 
"Amended  Constitution,  No."  It  was  fur- 
ther provided  that  the  vote  should  he  taken 
duriuiF  the  month  of  November,  188S,  and 
that  the  publishins  agent  at  Dayton,  Ohio, 
should  furnish  each  presiding  elder,  three 
months  before  tbe  time  of  voting,  the  neces- 
sary numl>er  of  tickets  and  return  blanks ; 
tbe  presiding  elder  to  distribute  them  to  the 
pastors  in  his  district,  and  the  pastors  to  dis-, 
tribute  them  in  proper  quantities  to  their' 
several  societies  at  least  ten  days  before  the 
time  of  voting.  Tbe  pastors,  leaders  and 
stewards  of  each  society  were  constituted  a 
local  board  of  tellers,  and  it  was  made  their 
duty  on  the  day  of  voting  to  enroll  the  names 
of  all  who  voted,  and  to  receive  no  votes  ex- 
cept those  presented  in  person  by  the  mem- 
bers on  the  day  fixed  for  voting  by  the  local 
board  of  tellers,  except  that  where  a  member 
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was  incapacitated  by  aRc  or  sickness  to  attend, 
or  a  mlimtor  be  absent  on  his  etaarge,  rach 
p«raoa9  were  pennitted  to  sebd  thefr  bal  lots, 
with  their  names  signed  on  the  back  thereof. 
The  list  of  votets  was  required  to  be  preserved 
for  one  year,  and  it  was  made  the  duty  of 
each  local  board  of  tellers  immediately  to 
make  a  full  report  of  the  vote  taken,  on  a 
blank  provi<lea  for  this  purpose,  to  its  an- 
nual oonfereoce  board  of  tellers,  who  were 
to  be  elected  by  each  annual  ooaference,  at 
the  session  next  preceding  .be  time  of  vot- 
ing ;  and  these  annoal  conference  boards  of 
tellers  were  required  to  receive  the  retuma 
from  tbo  local  bouda  of  tellers  f  n  the  bounds 
of  the  conferenoa,  mad  to  oooat  and  trannnit 
a  full  and  accurate  report  of  the  same,  on 
blanks  provided,  to  the  general  board  of  teK 
lers  on  or  before  January  1,  1889.  Provision 
was  also  made  in  cases  where  the  presiding 
elders  or  annual  conference  negleeted  or  re- 
fused to  complr  with  Instructions.  A  gen- 
eral board  of  tellers,  consisting  of  seven  per- 
sons, was  constituted  at  Dayton,  Ohio,  whose 
duty  It  was  to  receive  the  reports  from  tlie 
annual  conference  boards  of  tellers,  and  to 
count  and  make  a  full  and  accurate  report  of 
the  same  to  the  board  of  bishops  not  later 
than  the  18th  day-  of  January,  1889.  The 
board  of  bishops  were  directed  to  prepare  a 
letter  addressed  to  the  Church  on  the  work 
of  the  commlsaloQ,'  to  be  published  through 
the  Religious  Telescope— the  oflBcIal  organ 
of  the  Church — and  otherwise,  which  was 
done  in  January,  1886.  and  the  bishop's  ad- 
dress, accompanied  by  the  commission  act, 
plan  of  submission  and  proposed  confession 
and  constitution,  were  distributed  generally 
throughout  the  Church  immediately  there- 
after. 

During  the  month  of  November,  1888,  the 
vote  was  taken  in  all  respects  as  provided 
for  in  said  plan  of  submission,  and  the  votes 
were  counted  and  canvassed  by  the  several 
brards  of  tellers,  as  therein  provided,  and 
the  result  of  the  vote  was  declared  by  the 

Jencml  board  of  tellers  on  the  15th  day  of 
anuary,  1889,  ami  said  result  was  published 
in  the  Religious  Telescope  on  the  28d  day 
of  Januarv,  1889,  said  result  being, declared 
to  be  as  follows : 

For  the  Confession  of  Faith  61,076 
Against  the  Confession  of  IFalth  3,810 
For  the  Amended  Constitution  50,085 
Against  the  Amended  Constitution  8.059] 
For  Lay  Delegation  48,835 
Against  Lay  Delegation  5.034 
For  Section  on  Secret  Combinations  40,994 
A^inst  Section  on  Secret  Combinations  7,398 

That  the  total  number  of  votes  cast  for  and 
against  the  several  propositions  was  54.809. 

The  enrolled  membership  of  the  Church  in 
1888  was  804,517,  said  enrollment  being 
made  by  the  preachers  of  the  Church  under 
a  disciplinary  law,  and  that  at  the  election 
held  in  November,  1888,  throughout  the 
Church  for  delegates  to  the  General  Confer- 
ence of  1889,  fit  which  election  all  the  mem- 
bers of  the  Church,  without  regard  to  age  or 
sex,  were  entitled  to  vote,  the  total  number 
of  votes  cast  was  58, 839. 

Tlie  proclamation  of  the  vote  as  above 
stated  was  agreed  upon  and  Signed  at  Cham- 
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bersburg,,  Pennsylvania,  May  6,  1^,  by  all 
the  bishops  of  the  Church  except  tmt,  wbn 
was  present,  but  declined  to  sign;  and  tlie 
same  was  published  in  the  official  organs  of 
the  Church,  as  required  in  the  plan  of  sub- 
mission adopted  by  the  general  coofereocx. 

A  general  ctmference  of  the  Church,  com- 
posed of  delegates  duly  and  regularly  eledcd 
Under  the  laws,  rules  and  regulations  of  the 
Church,  met  at  the  York  Opera  House,  la 
York,  Pennsylvania,  on  Thursday,  May  9, 
1889,  On  the  second  day  of  the  conferencr 
the  church  commission,  which  had  been  es- 
tablished by  the  General  Conference  of  1885, 
as  above  stated,  submitted  to  the  ccHiference 
a  report  of  the  work  done  by  It  In  connection 
with  the  amended  constitution  and  revised 
confession  of  faith,  embodying  in  said  report 
the  said  constitution  and  confession  of  faiih. 
the  plan  of  submission  and  the  action  and 
vote  of  the  members  of  the  Church  upon 
aevural  propositions  submitted  as  stated 
above.  '  This  report  was  referred  to  a  special 
committee  of  seven,  with  instructions  to  re- 
port to  the  conference  whether  the  commission 
had  acted  in  compliance  with  the  instructions 
of  the  general  conference,  and  whether  the 
vote  had  been  orderly  and  regular ;  and  alao 
to  recommend  to  the  conference  audi  tetiaa 
as  might  be  deemed  proper  to  be  taken  hi 
the  premises.  Five  members  of  this  onm- 
mittee,  on  Saturday,  Hay  11,  1889.  submitted 
to  the  confei:ence  a  report  commending  aitd 
approving  the  work  of  the  commission,  and 
recommending  the  adoption  of  the  follow- 
ing resolutions : 

Resolved,  By  the  General  Coofereooe  of 
the  Church  of  the  United  Brethren  In  Chriat, 
in  quadrenniul  session  assembled  in  tiied^ 
of  York,  Peuusylvania,  May  9,  1889.  that 
the  recorded  proceedings  of  the  commission, 
including  the  revised  confession  of  faith  and 
amended  constitution,  as  formulated  sod 
submitted  to  the  vote  of  the  Church,  tt^ther 
with  the  methods  of  submission  and  allotliei 
acts  by  which  the  will  of  the  Church  wis 
ascertained  thereon,  are  hereby  approved  and 
confirmed. 

2.  That  because  of  the  truth  that  the  re- 
vised confession  of  faith  and  amended  con- 
stitution as  a  whole,  and  all  the  separate 

f>ropo8itioos  thereof,  submitted  to  the  mem- 
lerslilp  of  our  cburcb,  have  been  adopted  by 
more  tuan  the  required  two  thirds  of  all  the 
votes  cast  thereon,  as  required  by  the  general 
conference  of  1885,  it  is  hereby  declared  ami 
published  bv  this  conference,  and  for  Itself, 
that  the  said  revised  confession  of  faith  and 
amended  constitution,  as  framed  and  'Sub- 
mitted by  the  lawfully  constituted  commis- 
sion of  the  church,  are  become  the  funds 
mental  belief  and  organic  law  of  the  church 
of  the  United  Brethren  in  Christ,  and  will 
be  in  full  force  and  effect  on  and  after  the 
18th  day  of  May,  A.  D.  1889,  upon  the  proc- 
lamation of  the  bishops  as  provided  and 
ordered  In  said  amended  ConstitutloQ. 

A  minority  report,  signed  by  two  membcw 
of  the  oonunlttee  was  also  Submitted  to  the 
conference  reciting  that  the  course  of  the 
church  commission  had  been  Irregular  in 
certain  particulars  therein  specified,  and 
suggesting  that  the  general  conference  Bub> 
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mit  such  kmcndments  of  tbc  constitution  tq 
the  rote  of  the  people  as  it  might  deem  wise 
and  prudent,  wliicn  should  be  regarded  ns  a 
petition  for  such  proposed  cimugcs.  The  re- 
port of  the  majority  of  the  committee  was 
adopted  upon  a  roll-call  by  a  rote  of  110 
for,  to  30  ngniost  it. 

On  the  ISth  day  of  May,  1889,  there  was 
published  in  the  Religious  Telescope  the 

Eroclamntion  of  the  bo:ird  of  bishops  signed 
y  J.  Weaver,  J.  Dickson.  N.  Castle,  E.  B. 
Kephart  and  D.  K.  Flickingcr,  duly  quali- 
fied and  acting  bishops  of  tbc  Church,  pub- 
lisbine  aud  proclaiming  the  result  of  the 
Totc  01  the  Clmrch,  in  acconl  with  the  pro- 
visions of  the  General  Conference  of  1883, 
said  result  beinc  as  above  set  forth ;  and 
announcing  further  that  the  result  of  said 
vote  being  the  required  two  thirds,  they  did 
thereby  publish  aud  proclaim  the  document 
thus  voted  to  lie  the  confession  of  faith  and 
constitution  of  the  Church  of  the  United 
Bretlicni  in  Christ. 

On  Monday,  May  IS,  1889,  after  the  proc- 
lamation of  the  board  of  bishops  had  been 
read  to  the  general  conference,  fifteen  of  the 
twenty  members  who  bad  voted  against  tlie 
adoption  of  the  report  of  the  committee  as 
above  stated,  and  who  had,  up  to  this  time, 
been  participating  in  the  deliberations  of  the 
body,  withdrew  from  the  York  Opera  House, 
where  the  general  conference  was  then  being 
held,  and  met  in  a  body  at  the  Park  Opera 
House  in  said  city  of  York,  and  after  organ- 
izing, adopted  a  paper,  which  stated,  in 
substance,  that  inasmuch  as  one  hundred  and 
ten  of  the  delegates  and  members  of  the  gen- 
eral conference  did,  oa  May  11,  1880,  vote  to 
adopt  a  new  constitution  and  confession'  of 
faith,  and  did.  on  the  13th  day  of  May,  1889, 
through  the  presiding  bishop,  declare  the 
same  in  force,  thereby  forming  a  new  church, 
therefore  they  were  declared  to  have  thereby 
vacated  their  scats  as  members  of  the  general 
conference  of  the  Church  of  the  United  Breth- 
ren in  Christ.  Daily  sessions  of  this  body 
were  held  until  the  following  Saturday, 
wben  It  adjonmed  tine  die. 

It  transacted  business  pertaining  to  the 
affairs  of  the  Church,  claimed  to  be  the  true 
general  conference  of  the  Church,  and  de- 
clared its  adherence  to  the  old  constitution 
and  ooofession  of  faith.  The  persons  oppos- 
inir  it,  and  those  acting  with  them,  have 
since  been  known  and  designated  as  "Badi- 
cals." 

After  the  withdrawal  of  these  members, 
the  conference  which  had  been  in  session  at 
the  York  Opera  House  continued  its  sessions 
each  day  until  Tuesday,  May  31,  when  it 
adjourned  rine  die.  It  adopted  a  resolution 
reciting  that,  whereas,  certain  delegates — 
naming  them — had  actively  participated  in 
the  proceedings  of  that  bouy  from  its  organ- 
ization to  the  close  of  its  third  day's  session, 
and  had  then  vacated  their  scats  and  joined 
in  the  formation  of  another  church  organi- 
zation, onteide  and  separate  and  apart  from 
the  place  properly  aud  ofHeially  occupied  by 
the  lawfaily  elected  general  conference  of  the 
Cbnrch,  therefore  resolved,  tfiat  tliQ  aforesaid 
persons  were  declared  as  having  irrexularly 
-withdrawn  from  that  body  and  the  Church. 
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mi  □  iT^' '(^^Jljb^ 'of^e 
United  RretiireiJ  W  Christ.  It  aliso  adopte*! 
certain  rules  boncwuing  insubordination  of 
members  of  the  Cliurdi.  iind  tr!Uis:icted  other 
business  p(.-i  luiiiing  to  the  Cliuri:li.  This 
body  and  tliosc  acting  with  it  have  sincfi 
been  known  and  deMsiated  as  "Liberals." 
Those  designated'  aS  "Ridlcala"  have,  since 
the  Gcncni!  Cnnrerence  of  1889,  adhered  to 
the  olil  rorisiiliition  and  confession  of  faith, 
and  n'jci'tcd  the  amenilod  CDuslitulinn  ami 
rcvisetl  i  inifcssion  of  faith  ;  thust'.  known  ami 
designated  as  "*  Liberals"  accept  the  reviiie{i 
confession  of  faith  and  amended  constitution, 
and  have  been  since  that  time  acting  there- 
under ami  in  conformity  therewith. 

The  court  furtlier  found  that  since  ihc 
general  conference  ISJ^O,  the  iltK'lriii'  S  and 
beliefs  of  the  Church,  prcuohed  from  the 
pulpits  and  taught  in  the  Sundiiy- schools  of 
the  Chorch  by  both  "Lil>erals"  and  "Radi- 
cals" liave  not  been  different  In  aay  respect 
from  the  doctrine  preached  or  taught  bufoie 
said  confiTcnce  was  held;  and  that  Uie  new 
or  revised  confession  of  faith  is  not  uuscript- 
ural  or  anagonislic  to  the  doctrines,  creed, 
faith  or  belief  of  the  Clmrch  which  existed 
at  the  time  of  the  execution  of  the  deed  to 
the  land  in  controversy. 

The  plaintiffs  in  this  case  ban  heen  duly 
elected  trustees  of  said  Sugar  Grove  Church 
in  all  respects  as  reuuirea  by  the  rules  aud 
regulations  of  the  Church,  and  were  sucb 
when  this  suit  was  brought,  and  they  and 
each  of  tlicm  accept  the  amended  constitution 
aud  revised  confession  of  faith  and  fslaim  to 
be  acting  thereun<Ier  and  in  harmony  there- 
with. 

The  defendants  have  been  duly  elected 
trustees  of  said  Church  in  all  respects  in 
conformity  bo  the  rules  and  usages  of  the 
Church,  but  they  adhere  to  the  old  consti- 
tution and  confession  of  faith  and  reject  tite 
amended  constitution  and  revised  confession 
of  faith,  and  that  when  this  suit  was  brought 
they  were  in  possession  of  the  propertr  in 
controversy,  and  were  denying  the  plaintiffs* 
right  to  the  possusaion  thereof,  or  the  use  of 
the  same,  and  were  excludioe  the  plaintiffs 
from  the  possession  and  use  thereof. 

It  appears  by  this  statement  of  the  facts 
in  the  case  that  there  are  two  church  organ* 
izati(ms,  each  claiming  to  be  tlw  cbuFch 
known  as  the  United  Brethren  in  Christ. 
Th&  central  question  in  the  case  is  this. 
Which  of  these  organisations  is  the  Church? 
A  proper  solution  of  this  question  depends 
upon  tlie  correct  decision  of  numerous  other 
legal  questions  which  cluster  around  it,  and 
upon  which  its  solutiMi  depends.  In  order 
to  understand  these  questions  and  pro[>er]y 
decide  them.  In  the  order  in  which  bliey  are 
presented,  it  is  necessary  to  state  some  of 
the  general  principles  of  law  applicable  to 
this  class  of  cases  and  by  which  tliey  are 
governed.  The  questions  whicli  have  coo^o 
before  the  civil  courts  concerning  the  rights 
to  property  held  by  ecclesiastical  podies  lutve 
heen  divided  into  three  classes,  namelv : 
First,  .cases  whore  the  property  which  is  the 
subject  of  .controversy  has  been  by  d«ed  or 
will  of .  the  donor,  or  otber  (nstiument  by 
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vhliih  Qw  iwoperty  is  bdd.  br  the  express 
temu  of  tbe  iiutruiiient,  devoted  to  the  teach- 
ing, sapport  or  spread  of  some  qieclflc  form 
of  relfgioiu  doctrine  or  boUef.  Second,  to 
property  held  hy  A  religfoos  congregation 
which,  bj  tbe  nature  of  Its  organfzatfoi^  is 
strictly  independent  of  other  ecclesiastical 
associations,  and,  so  far  as  church  govera- 
ment  is  concerned,  owes  no  fealty  or  obliga- 
tion to  any  higher  authority.  Third,  to  coses 
of  property  held  by  a  relijicious  congregation 
or  ecclesiastical  body  which  is  a  suhorainate 
member  of  some  general  church  organization 
in  which  there  are  superior  ecclesiastical 
tribunals  with  general  ultimate  powers  of 
control  more  or  less  complete.  In  some  su- 
preme judicatory  over  the  whole  membership 
of  that  general  organization.  Watwn  v. 
Janet,  80  U.  8.  18  Wall.  679,  30  L.  ed.  666. 

As  to  the  first  class.  It  may  be  said,  there 
is  DO  doubt  that  a  person  owning  property 
in  his  own  right  may  dedicate  such  property 
by  way  of  trust  to  support  and  propagate  any 
definite  docbines  or  principles,  provided  it 
does  not  violate  any  law  of  morality,  and 
sufficiently  expresses  In  the  instrument  by 
which  the  dedication  is  made  the  object  of 
the  trust.  In  such  cases,  it  Is  the  duty  of 
the  courts,  in  a  case  properly  made,  to  see 
that  tbe  property  so  draicated  is  not  devested 
from  the  trust  attaching  to  It,  and  so  long 
as  then  are  persons  Interested,  standing  in 
such  a  relation  to  tbe  prooerty  as  that  they 
have  a  right  to  direct  its  control,  they  may 
prevent  the  diversion  of  the  property  to  any 
use  diCFcrent  from  that  intended  by  the  donor. 
If  such  trust  is  confided  to  a  religious  de> 
nomination  or  congrention.  It  Is  not  in  the 
power  of  a  majority  that  denomination  or 
congregatloQ,  however  large  the  majority 
may  be,  by  reason  of  a  change  of  religious 
views,  to  carry  the  property  thus  dedicated 
to  the  support  of  a  new  and  different  doctrine. 

Where  it  is  alleged,  in  a  cause  properly 
pending,  that  property  thus  dedicated  is  be- 
ing diverted  from  the  use  Intended  by  the 
donor,  by  teaching  a  doctrine  different  from 
that  conteroplatea  at  the  time  the  donation 
was  m^e,  however  delicate  and  difficult  it 
may  be.  It  is  the  duty  of  the  court  to  inquire 
whether  the  party  accused  of  violating  the 
trust  is  teaching  a  doctrine  so  far  at  variance 
with  that  Intended  as  to  defeat  the  objects 
of  tiie  trust,  and  if  the  charge  is  found 
true,  to  make  such  cnders  tn  the  premises  as 
will  secure  a  faithful  execution  of  the  trust 
confided.  Walton  v.  Jones,  tupra;  MtUer  v. 
GaUe,  2  Denlo,  492;  Atty-Oen.  v.  jpearaon, 
3  Meriv.  855;  Watkins  v.  Witmr,  66  N.  T. 
654;  Atty-Qen.  v.  DuUin,  88  N.  H.  460; 
Happy  V.  Morton,  88  III.  898;  FhOam  v. 
BrautUm^,  78  Wis.  267. 

But  to  Induce  a  court  of  equity  to  Inter- 
fere, the  case  must  present  a  plain  and  pal- 
pable abuse  of  trust.  In  the  case  of  Fadneaa 
V.  Braunbora.  aupra,  it  was  said  by  the 
court :  "  It  is  not  the  province  of  courts  of 
equitr  to  determine  mere  questions  of  Mth, 
docmne  or  schism  not  necessarily  Involved 
in  the  enforcement  of  ascertained  trusts. 

.  .  Courts  deal  with  tangible  rights, 
not  with  spiritual  conceptions,  unless  they 
an  Incidentally  nnd  necesaarily  involved  In 
14  L.  R  A. 


the  detenntnatloB  ot  legal  rights.  Sods 
trusts  when  valid  and  so  ascertained  mast,. 

of  course,  be  enforced;  but  to  call  tor  avii- 
table  Interference  there  moat  be  sndi  a  mat 
and  substantial  departure  frtMu  tbe  dealgniAed 
faith  or  doctrine  aa  will  be  in  oontimvention- 
of  such  trust." 

So,  in  Bappn  v.  Morim,  mpra,  it  ms  stiii : 
"There  must  be  a  real  substantial  departon- 
for  the  purposes  of  tbe  trust,  such  an  one  aa 
amounts  to  a  perversion  of  It,  to  autlMwiM 
the  exercise  of  equitable  jurisdiction  in 
granting  relief." 

This  language  was  quoted  with  wproval 
in  tbe  case  of  Lammm  v.  KObtnmm^  61  III. 
405. 

In  the  case  at  bar  the  land  was  conveyed 
to  tbe  persons  named  In  the  deed  as  trustees, 
and  to  their  successors  in  office.  In  trust  for 
the  Church  of  the  United  Brethren  in  Christ 
to  have  and  to  hold,  the  west  half  forever 
without  any  exception  and  the  east  half  there- 
of "as  lone  as  said  society,  or  the  cltlsens 
of  the  neigoborhood.  may  cootlime  to  use  tbe 
meeting  house  as  a  house  of  religious  wot- 
ship  for  the  use  of  the  members  of  the  society 
nf  the  United  Brethren  Church  In  the  United 
States,  according  to  the  rules  and  discipline 
which  from  time  to  time  may  be  agreed  upon 
and  adopted  by  the  Church  at  their  general 
conferences  in  the  United  States,  and  In  fur- 
ther trust  and  confidence  that  they  shall  at 
all  times  forever  thereafter  permit  such  mln- 
istersand  preachers  belonging  to  such  church 
as  shall  from  time  to  time  be  duly  authorized 
by  the  said  general  conference  to  preach  and 
expound  God's  Holy  Word  thereto." 

It  Is  quite  obvious  from  the  language  used 
In  this  deed  that  it  was  the  Intention  of  the 
donor  to  place  the  property  in  a  measure 
under  the  control  of  the  general  conferuicc, 
and  that  the  house  thereon  used  fcff  public 
worship  f^ould  he  used  by  such  minister  or 
preachers  as  w^  authorised  by  such  confer- 
ence to  preach.  It  is  but  leasoo,  also,  to 
presume  that  he  did  not  intend  that  a  doctrine 
antagonistic  to  that  held  by  the  United 
Brethren  In  Christ  at  the  time  of  the  donaUon 
should  be  preached  in  the  bouse  of  worship 
situated  upon  the  land.  In  this  case,  however, 
there  is  an  express  fhidiog  of  the  cireuit  court 
that  heard  the  evidence  in  tbe  cause  to  the 
effect  "  that  since  the  General  Conference  of 
1889,  the  doctrines  and  beliefs  of  the  Church. 

f reached  from  the  pulpits  and  taught  in  the 
unday-schoolsof  the  Church,  by  both  "Lib- 
erals" and  "Kadicals."  have  not  been  differ- 
ent in  any  respect  from  the  doctrine  preached 
or  taught  before  that  conference  was  beld. 
It  is  further  expressly  found  by  the  circuit 
court  "Uiat  the  new  or  revised  ccmfesslon  of 
falUi  is  not  unscrlptural  or  antagonistic  to 
the  doctrine,  creed,  faith  or  belief  of  tbe 
Church  which  existed  at  the  time  of  tbe  exe- 
cution of  the  deed  to  the  land  In  oontrovnsy." 

Assuming,  without  now  deciding,  that 
what  is  termed  In  these  proceedings  the  new 
or  revised  confession  of  faith,  has  been  Ic- 
sally  adopted,  and  Is  now  the  coofessioa  of 
faith  of  the  Church,  we  are  unable  to  dl»- 
cover  such  an  antagoninn  between  it  and  the 
old  confession  of  faith  M  does.  In  our  opInloB 
amount  to  a  «Hiv«fslon  of  the  trusL  It  can- 
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-not  be  aud  tlut  Own  ib  «  nal.  aubstantlat 

departure  from  the  purposes  of  tiie  trust, 
such  as  would  authorize  the  exercise  ot  the 
■equitable  jurisdlf^lon  of  the  courts  to  grant 
Felfef,  or  that  there  Is  a  plain  and  palpable 
abuse  of  tlie  trust  which  calls  for  the  fatet- 
ference  of  the  courts. 

There  is  no  claim  bv  either  of  the  parties 
Uiis  case  falls  witnln  the  roles  gOTemlng 
the  second  class  abore  named,  and  for  that 
reason  such  rules  need  not  be  examined  here. 

And  this  brings  us  to  an  examination  of 
the  rules  of  law  gowning  the  third  class, 
to  which,  it  Is  cmceded  1^  all  the  parties 
to  tula  CMtroveniy,  the  case  now  under  ooo- 
slderatloi  beltmgs.  It  may  be  remarked,  at 
the  outset,  that  the  civil  courts  Id  this 
countrr  have  no  ecclesiastical  jurisdiction. 
There  is  a  complete  separation  oi  church  and 
fltnte.  Everyone  has  the  legal  right  to  en- 
tertain any  religious  belief,  to  practice  any 
religious  principle  and  to  teach  any  religious 
doctrine  whifdi  does  not  violate  the  laws  of 
morality  or  property,  and  which  does  not 
In&lDge  the  persoDM  rights  of  others,  which 
nay  seem  to  him  right  and  proper,  without 
any  interference  from  tlie  courts.  The  law 
here  knows  no  heresy  and  is  committed  to 
the  support  of  no  dogma.  It  recognizes  the 
right  of  the  people  to  organize  Tolnntarr 
Tel  igious  associations,  to  assist  in  the  dissemi- 
nation of  any  and  all  religious  doctrines, 
with  the  exceptions  above  named,  and  to 
create  tribunals  for  the  decision  of  the  con- 
troverted questions  of  faith,  and  for  eccle- 
siastical government  of  all  the  individual 
members,  congregations,  attd  i^Baen  within 
the  general  association.  All  who  unite 
with  such  associations,  when  so  organised, 
impliedly  consent  to  submit  to  such  govern- 
ment. From  these  coDslderations  the  rule  in 
this  Country  has  become  elementary  that 
when  a  civil  ^ight  depends  upon  some  chat- 
ter pertaining  to  ecclesiastical  affairs,  the 
civil  tribunal  tries  the  right  and  nothing 
more,  taking  the  ecclesiastical  deel^ons  out 
of  which  the  clrll  right  has  arisen  as  it  finds 
them,  and  accepts  such  decidonf  as  matters 
adjudicated  by  another  legallj  OHUtltuted 
Jurisdiction. 

Whitt  lAek  Quarterly  Meeting  of  Friemit 
V.  White  lAck  Quartertp  Muting  FrieH4». 
89  Ind.  185;  Waimm  v.  Jmm,  ^ra; 
Dwnger  t.  Geary,  118  Ind.  100,  18  West. 
Bep.  601 :  OonniU  v.  ^fyrmed  P.  D.  Ckureh 
trfNm  I^vapeet,  S4  N.  Y.  Wl ;  Gaff  v.  Ore^, 
83  Ind.  188;  NarriMon  v.  Soj/te,  34  Ohio 
St.  254. 

In  Ae  case  of  White  Liek  Quarterly  Muting 
^  PHinds  T.  White  Uek  Quarterly  MeeHia  ^ 
FHendt,  tttpra.  this  court  said:  "The  clvu 
courts  act  upon  the  theory  that  the  ecclesias- 
tical courts  are  the  best  judges  of  merely 
ecclesiastical  questions,  and  of  all  matters 
wliich  concern  the  doctrines  and  discipline 
of  the  respective  religious  denomiDStloDS  to 
which  they  belong.  When  a  person  becomes 
a  member  of  a  church  he  becomes  so  upon 
the  condition  of  submission  to  its  eccleaias- 
tfcat  jurisdiction,  and  however  much  he  may 
be  dissatisfied  with  the  exercise  of  that  juris- 
diction, lie  has  no  to  invoke  tlw  super- 
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Tlsory  power  (rf  a  drll  court  so  long  as  none 

of  hts  civil  rights  are  Invaded." 

In  the  case  of  Qerman  Rtform  CAttnsA 
Seibert,  8  Pa.  991,  it  was  said  by  the  court : 
"The  decisions  of  ecclesiastical  courts,  like 
every  other  ludlcial  tribunal,  are  final,  as 
they  are  the  nest  judges  of  what  constitutes 
an  offense  against  the  Word  of  God  and  the 
discipline  of  the  Church.  Any  other  than 
those  courts  must  lie  Incompetent  judges  of 
matters  of  faith,  discipline  and  doctrine ;  and 
civil  courts,  if  they  should  be  so  unwise  as  to 
attempt  to  revise  their  judgmuits  on  matters 
whldi  come  within  thefr  jurisdiction,  would 
only  involve  themselves  in  a  sea  <tf  uncer- 
tainty and  doubt,  which  would  do  anythine 
but  improve  eithier  rellglfin  or  good  morals.* 

In  this  case  It  is  contended  by  the  appel- 
lauta  tliat  the  new  constltutlcMa  and  the  re- 
vised confession  of  faltii  were  never  legally 
adopted,  and  that  those  acting  under  such 
constitution  and  confession  of  faith  have 
created  a  new  tmnnlzatlw,  whldi  Is  not  the 
Churdt  of  the  United  Brethren  In  Christ, 
while  they,  adhering  to  (he  old  constitution 
and  the  old  confession  of  faith,  which  are 
still  in  force  and  unchanged,  oonstitute  the 
Church,  and  that  they  are  for  that  reason 
entitled  to  lu^  and  control  ttie  property  in 
controversy. 

We  thlnlc  It  must  be  true  that  If  the  old 
ecmatitntion  and  the  old  confessicm  of  faith 
have  never  been  legallvdiangedand  are  still 
In  force,  that  those  adhering  thereto  coBSti- 
tute  the  Church,  while,  on  the  otlier  hand. 
If  they  have  been  legally  changed  and  the 
new  eonstltutiiHi  uid  new  ooafesnon  are  now 
the  oonfMoB  of  faith  and  constitution  of 
the  Church  of  the  United  Bttthren  in  Christ, 
those  who  refuse  to  accept  and  act  under 
them  are  to  be  regarded  as  seosdera.  and  no 
Icmger  members  of  that  ChnnA,  and  han  no 
right  to  control  its  property. 

In  this  connection  it  is  contended  by  the 
appellants  that  the  constitution  could  not  be 
onanged  or  amended  without  a  previous  re- 
quest of  two  thirds  of  the  entire  membersliip 
of  tlie  Church,  and  that  a  vote  of  less  ,than 
two  thirds  of  tlie  entire  membership  was  not 
sufficient  to  aiitiiorize  such  amendment.  ■ 

While  article  4  of  the  Constitution  of 
1841  prohibits  the  general  conference  from 
making  any  alteranm  In  that  Inatrument 
unless  oy  request  of  two  thirds  of  the  whole 
society,  it  Is  to  be  observed  that  it  is  silent 
as  to  the  time  at  which  such  request  shall 
be  made,  as  well  as  the  manner  of  making 
it.  It  cannot  be  successfully  maintaineu 
that  the  Qeneral  Conference  of  1886  or  the 
commission  proTlded  by  Its  action,  mkde 
any  change  in  the  constitution  or  in  the 
confession  of  fiiith.  The  most  that  can  be 
said  of  the  action  of  that  conference  is  that 
it  adopted  a  plan  by  which  the  sense  of  tlie 
society  might  be  taken  upon  the  propriety 
of  making  certain  amendments  to  the  con- 
stitution and  of  revising  the  oonfessicm  of 
faith.  When  Uiose  proposed  changes  were 
submitted  to  a  vote  of  the  members  of  the 
society,  it  Is  said  that  leas  than  two  thirds 
Tt^ed  tbweon,  and  that  ercn  If  the  voto 
oonld  be  tnated  •>  n  nqont  for  nch 
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cbangoa,  it  did  not  amount  to  «  request  of 
two  ulrds  at  Uie  whole  cOoietj*  aa 'provided 
In  tbe  ooostHution  itself.  -It  is  uadoubtedly 
Tvue  that  the  orgaaic  law  cannot  be  cbanged 
in  any  otlier  manner  than  that  provided  by 
the  instruDient  itself,  where  it  provides  for 
on  amendment  or  cbange,  30  the  question 
is  fairly  presented  as  to  whether  the  vote  in 
fiiTOT  at  *tJie  amended  constitution  is  to  be 
regarded  as  s  oomplianoe  with  the  coostito* 
itional  Foquiremeats  relating  to  amendments. 
And  this  involves  to  tome  extent  the  legal 
mode  of  ascertaining  tbe  number  of-  legal 
voters  at  a  given  election.  Upon  this  sub- 
jeut  Mr.  McCrary,  in  bis  work  on  Elections, 
Hays :  Where  a  statute  requires  a  questioa 
to  be  decided,  or  an  officer  to  be  ohoscn,  by 
tiie  votes  of  a  majority  of  the  voters  of  a 
oounty,  this  does  not  require  that  a  majority 
of  all  persons  in  the  county  entitled  to  vote 
shall  actually  vote  aflirmatively,  but  only 
that  the  result  sliall  be  determined  by  a 
majority  of  tbe  votes  cast,  provided,  always, 
tliat  lliere  is  a  fair  clet^ion  and  an  equal 
opportunity  for  all  to  participate.  In  such 
a  case,  the  aa\y  proper  test  m  the  n amber 
of  persons  entitled  to  vote  is  the  result  of 
the  election  as  determined  by  the  ballot  box, 
and  the  courts  will  not  go  outside  of  that  to 
inquire  whether  there  were  other  persons 
entitled  to  vote  who  did  not  do  so.  The 
'voters of  the  county'  referred  to  by  all  such 
statutes  are  necessarily  the  voters  who  vote 
at  the  election,  since  tbe  result  in  each  case 
must  be  determined  by  a  count  of  the  ballots 
cast,  and  not  by  an  inquiry  as  to  the  number 
not  cast. "   McCrary,  Elections.  8d  etl.  g  178. 

In  support  of  the  text  are  cited  Piopk  v. , 
Warjteid,  SO  III.  168;  J^iople  -v.. Gamer,  47 
HI.  SIB;  People  t.  Wiant.  48  111.  S63; 
Lmtitetiie  <fc  N.  Ri  Co.  T.  Damdmn  Oovntif 
a.  1  Sneed,  692  r  Ang.  &  A.  Corp.  »th  ed. 
^  499,  500 :  Bridgepm-t  v.  Houaatonie  R.  Oo. 
15  CMtn.  475;  Ttdbot  v.  Dent,  9  B.  Mon.  526; 
8UUe  v.  St.  JoiejA,  37  Mo.  370 :  St.  Joeeph  Tvp. 
T.  Roger*,  83  U.  8. 16  Wall.  644,  31  L.  ed.  828 ; 
Qm  County  r.  Johnsttm,  95  U.  8.  869,  'M  L. 
ed.  417,  which  fully  support  it.  It  is  said 
in  some  of  these  authorities  that  all  who  ab- ; 
sent  themselves  from  the  election  are  pre- ' 
sumed  to  assent  to  tbe  will  of  the  majority 
of  those  voting.  Those  who  refrain  from  vot- 
ing must  be  presumed  to  know  tbe  Jaw  and 
that  they  will  be  ooQOted  as  assenting  to  the 
will  of  those  who  cast  tbe  required  number 
of  Totee.  If  we  are  to  take  the  number  of 
votes  cast  for  and  against  tiie  amended  con- 
stitution and  revised  confession  of  faith  oa 
txinstitating  the  whole  aumlier  of  legal  votes 
belonging  to  tbe  society  at  -the  time  of  the 
election,  thes;  were  uach  more  than  two 
tbirdsof  the  soci^y  ezpreeaing  themselves  iu 
tsTor  of'  the  change;  but  if  we  assume,  as 
contended  by  the  appellants^  tliat  we  are  to 
go  bevond  the  vote  cast  and  inquire  into  tbe 
actual  number  of  voters  aUached  to  the 
church,  we  have  naore  than  two  thirds  of  the 
votes  cast  favoring  the  aniBndjuem(,anda8till 
larger  number  acquiescing  thovin.  But  we 
Are  of  tfae  opinion  that  the  uomber  of  votes 
oast  St  the  ejection  is  to  be  cousidored,  for 
tke  iMlrposei^  of  this  fam,  as  constituting  the 
number  of  legal  voters  belonging  to  the 
14  L.  a  A. 


I  church.    Any  otho-  fuie  would  be  in^iracti- 
I  cable  and  would  lead  to  endless  confusion 
and  contention. 

As  we  have  already  said,  the  Conference 
of  1885  did  not  amend  tJie  oonstitution  or  re- 
vise the  confession  of  faith  of  tbe  Church, 
but  formulnted  a  plan  looking  to  that  end. 
When,  the  Conference  of  1880  met  at  York, 
Peonsylvania.  tbe-commission  on  revision  re- 
ported to  it  the  formu^ted  amended  consti- 
tution and  revised  confession  of  faith,  to- 
gether "with  the  result  of  the  vote  thereon. 
That  iKxly,  aftern  consideration  of  the  whole 
matter.'resolved  that  the  revised  confession 
of  faith  and  amended  constitution,  as  framed 
and  submitted  by  tbe  lawfully  constituted 
conuiiiasion  of  the  Church,  had  beoome  the 
fuodiunental  belief  and  organic  law  of  tbe 
Church  of  the  Duitcd  Brethren  in  Christ,  and 
that  it  would  be  in  full  force  and  effect  fn>m 
and  after  the  l^h  day  of  May,  A.  D.  1889, 
upon  the  proclamation  of  tbe  Bishops  as  pro- 
vided and  cvdo^  in  ttie  amended  oonstitu- 
tion. 

It  is  not  denied  tiiat  either  the  Conference 
of  1885  or  1869  was  in  fact  the  conference  of 
the  United  Brethren  Church,  duly  elected 
and  organized,  but  it  is  asserted  tliat  it  had 
no  jurisdiction  to  change  the  constitution  or 
revise  the  ctmfeseiou  of  faith. 

As  bearing  upon  tliisquesticm,  it  must  not 
be  forgotten  that  the  Constitution  of  1841  was 
framed  and  adopted  by  a  general  oooference, 
and  went  into  nwce  without  submission  to  a. 
vote  of  the  manbers  of  tbe  Church.  It  re- 
mained the  organic  law  of  the  society  from 
that  date  until  1889,  a  period  of  more  tbaa 
forty  years,  and  so  far  as  we  ate  able  to  as- 
certain from  tbe  record  before  us.  the  power 
of  the  omfereDoe  to  make  and  adopt  aiidh  an 
instrument  was  not  questiwed. 

In  the  case  of  Chaee  v.  Cluttej/  (111.)  10 
Am.  L.  Reg.  N.  &  395,  it  was  decided  that 
the  decision  of  an  ecclesiastical  court  upon 
an  ecclesiastical  matter,  as  to  its  own  juris- 
diction, wasconclusive  uponthecivil  courts. 

It  has-been  held  in  this  State,  by  repeated 
decisions.  ttMt  where  a  court  of  limited  jur- 
isdiction has  jurisdiction  to  proceed,  and 
does  proceed,  the  same  presumptions  prevail 
in  favcH-  of  its  action,  and  In  favor  of  tho 
verity  of  its  record,  as  if  its  powers  were 
general,  and  that  where  such  a  tribunal  is  re- 
quired to  ascertain  and  decide  upon  facts  es> 
sential  to  its  jurisdictlfm.  its  Jud^inent 
tb«eon  cannot  be  attacked  collaterally. 
SUmt  V.  Wooda,  79  Ind.  108 ;  State  v.  WenxO^ 
77  Ind.  428:  Feathentan  v.  SmaO.  77  Ind. 
148;  Stoddard  v.  Joknwu.  75  Ind.  30;  Rtde- 
ett$  V.  Spraker,  7T  Ind.  371. 

It  will  scarcely  be  denied  that  tbe  general 
conference,  which  is  tbe  highest  legislative 
and  judicial  body  in  the  Church,  has  power 
to  determine  what  is  the  constitutitm  under 
which  it  acts,  and  to  determine  what  is  the 
confession  of  faith  of  the  Church  whidi  It 
represents.  The  questi<Hi  as  to  whether  the 
,  old  confession  of  faith  and  the  old  constitu- 
tion had  been  superseded  by  the  new  was  a 
questjkui  that  squarely  ooofroated  the  Con- 
ference of  1889. . 

Assuming  that  tbe  action  of  the  commis- 
sion on  revision  coupled  with  the  action  of 
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the  Ccuferai)09.  of  18SSrw4--v<)(«  ppoa  the 
subject  of  revision  aod  ameh^mentt  gflive  it 
Jurisdictloq.  la  the  premises,  tbQ  Geneial 
CoDfereuce.  of  1880  adjudged  and  decls^d 
that  what  'Ai»p«ar8  iq  the  record  before  as 
the  r9vi8ed:Confesfiion  of  faith  and  ameadeil 
ooDsUtut.ioii  .wai  iafact  the  fuadaneatal  be- 
lief and  ooQBtitutioD  of  tiie  ChivchiOf  UK 
JJuited  Bretliren  in  Christ  ^^  the  United 
SlHtes.  Who  shall  question  the  correctness 
of  it»deci8iop  or  revise  itj  The  civil  courtaV 
To  do  80  would  be.  to  assume,  ecclesiastical 
jurisdieti(Hi,  a  jurisdiction  Uiey  d<^  not  pos-, 
sess.  It  was  clearly  an  ecclesiastical  mutter, 
vertalnlns  to  ihe  govemmeot  of  the  Church, 
and  the  Church,  through  its  legally  consti- 
tuted tribunal,  having  adjudicated  the  mat- 
ter, we  think  the  civil  courts  arc  bound  by. 
such  adjudication.  It  follows  that  what  ap- 
pears in  the  record,  before  ur  as  the  amended 
constitutioa  and  revised 'confession  of  faith 
are  the  oonstitution  and  faith  of.  the  church 
known  as  the  United  Brethren  in  Christ,  apd 
tliat  those  who  adhere  to  then  constitute  the 
ChDTch,  while  those  who  refuse  to  -do  so 
must  be  regarded  as  seceders. 


But  it  is  urged  that  the  coof)es8ion  of  taith 
was  never  legally  changed  because  the  Con- 
stitution of  1841  forbade  any  change  therein. 
It  is  not  denied  that  such  confession  of  faith 
could  be  made  lUfer  a  ch^ge  in  tlie  consti- 
tution. We  know  af.no  reason  why  the  ques- 
tion of  revision  of  conf^iot^  of  faith  might 
not  be  8ubii4tl)ed  with  a  pnuH»l^jUtn  to  amend 
thc:  coosttt-ution.  The  queation  of,  constru- 
img  the  Constitution  of  1S4I  was  purely  for 
Uie  church  !iiitboriti<;s.  Tliey  dt-tennined 
tiiat  both  questions  ^'ould  be  suliiiiittcd  fo- 
geth'-r,  ami  iiu'  ('uni'i_'j-i'ii!'^'  of  h;ive  ad- 
judged that  tills  was  lt7,;jt!ly  dune.  This  be- 
ing a  purely  ecclesiiisticviir  maltcT,  w:e  have 
no  power  t')  review  tiieir  decision.  It  is  bind- 
ing upou  us  as  well  iis  the  members  of  the 
Church,  and  so  wp  must  liold  that 'the  con- 
fession of  f,-iilli  was  h-iT.'tlly  rfvisi-il. 

,It  follows  iiuui  wliaL  wi;  hu.ve  said  that 
the  circuit  court  did  not  err  in  ^ts  conclu- 
sions of  law  upon  the  facts,  as  stated  in  this 
record. 

Jndffment  (fffimed. 

mcBricle*  J.,  took  no  part  in  the  decision 
of  this  cause. 
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STATE  OF  NORTH  CAROLINA 
e. 

C.  F,  SAY.Appt. 

f.....-..N.C..  ) 

**To  aell  or  deal  In  tickets  issned  by  a 
nilroMl  oompO'iiy*'*  'wUeh  is  prc&Oy- 
ited  1^  statute  unless  done  Iqr  a  duly  author- 


ised agent,  does  not  mean  the  sale  of  a  single 
ticket  which  a  person  may  happen  to  nave  that  be 
flBDDOt  use,  but  applies  only  to  the  boatiiesB  of 
seUhv  or  buying  sad  eeUlngBUcb  tickets. 

(t>eoember  2S,  ISOL) 

APPEAL  by  defendant  from  s  judgment  of 
the  Criminal  Court  for  Buncombe  County 


Hots.— mtot  oonslttuteg  ■VeoHnff'*  or  ^earrylng  on  I 


Dtailna. 

The  right  to  deal  In  bills  Is  not  merely  a  parchase. 
but  Includes  a  taking  for  collection.  Rank  of 
Alabama  v.  Knox,  1  Ala.  lia ' 

The  prohlbttloB  sgBlnst  dealing  In  commercial 
pqierbya  c«pontion  does  not  applr  to  reoelrlog 
BOtesoosssleoriand  andseUIngtben).  Buckley 
V.  Brign,  30  Ho.  m. 

A  taking  by  a  bank  of  cotton  as  Heourlty  for  a 
loan  with  authority  to  ship  and  sell  It  for  the 
owner  at  Us  rtt  Is  not  a  deaUnff  in  geods,  wares 
and  merdiandlse  wMtrin  the  prohibition  of  the 
bank  charter.   Bates  r.  Bank  of  State,  X  Ala'.  4S1. 

A  provfsloo  In  the  eharter  of  a  bank  thut  it  aball 
not  deal  or  trade  In  buying  or  selling  any  goods 
not  truly  pledged  to  it  for  debt  Is  act  vtolated  by 
a,  single  isolated  tranaaotlmi  In  which  the  baitk  for 
tbe  purpose  of  raistng  money  takes'  from  another 
bank  a  quantity  of  butter  together  with  a  loan  of 
waoaey  on  an  aerreenientto  repay  the  loan  #tth  tbe 
oBartnepnoe  of  tbe  butter.  Sachntrs  Harbor  Bank 
Lewis  County  Bank,  11  Barb.  818.  i 
■nie  makers  of  anote constituting  a  flrm  will  be 
oonsklered  dealers  wtth  the  bank  which  disoouats 
Ksoas  totcqnireaotual  notice  of  the  dlssolutlbo 
<3t  Ute  Una  or  its  equivalent  In  order  to  defeat  the 
HabflttTof'^  upon  a  renewal  by  aportofthem 
allfeoogfi  tbe  note  waa  given  for  the  aecommoda- 
t*on  of  a  tbird  person,  who  presented  it  and  pro- 
enrad  lis  discount.   Vernon  v.  Manbhtton  Co.'  17 
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TnklQg  a  mortgf^  to  secure  tbe  payment  of  a 
debtte  not  wfthlu  tbe  prohibition  against  desHngln 
lands  by  a  foreign  corporation.  Blunt  v.Walker,  11 
Wis.  848,  T8  Am.  Dec  709. 

A  butcher  Is  not  a  dealer  within  the  meaning  of 
the  North  Carolina  Act  of  Itm,  I B.  providing  for 
the  licensing  of  occupations.  State  V.  fearby,  82 
N.  C.  SSI,  S3  Am.  Rep.  894. 

A  miller  or  manufacturer  who  buys  grain  aa  well 
as  raises  it  on  his  own  farm,  and  retails  flour  else- 
where than  at  his  mm,  is  subject  to  a  tlorasetax 
as  a  "dealer  In  goods,  wares,  and  merchandise"  un- 
der a  license  statute  whi6h  exempts  millers  selling 
at  the  mill.  Berks  County  v.  Bertolet,  13Pa.aa8. 

Ordinary  retail  book  jiellers  are  not  "dealers  in 
second-hand  goods"  under  an  ordinance  reqolrlng 
a  license  for  such  dealers  because.  In  conneotfcv 
with  their  other  budness  and  as  incidental  thereto, 
they  buy  and  sell  second-hand  boohs,  autman  v. 
Chicago,  79  m.  178. 

■  One  who  keepS  a  store  In  which  Intoxloatlng 
liquors  are  kept  for  sale  and  ftre  sold  by  his  oleAs 
la  a  dealer  within  tbe  meaning  of  a  license  law,  al- 
though he  makes  no  sales  wliih  bis  own  band. 
9f4te  r.  Bow,  a  vt  *u. 

A  distiller  or  rectlfler  is  nbt  a  dealer  in  spirits 
within  tbe  meaning  of  Rtat  8  Geo.  TV.,  chap.  80. 
n«4,  regulating  the  strength  of  sphits.  Wetherell 
V.  Jones,8fiam.ftAd.SSI. 

■  TMe  sale  of  a  single  lot  of  spirits  which  a  person 
Usa  t^ken  for  a  debt  'does  not  make  him  a  dealer 
within  tbe  meaning  of  TT.  8.  Hev.  Stat,  S  82tS,  re- 
'tlDlrtngaispeclaltax.  CntteclBtstMv.Ii^gelBtock. 

'WBKit«hf.aa. 
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coDTlcHng  him  a  vloUtlcn  of  the  sUtute 
regulaUng  fbe  aUe  of  nilnwl  ticketi.  JS»- 

Btatemeot  by  MerrimoB*  Oh.  J.: 
The  iDdictment  cbarees  that  the  defendant 
"did  on  the  iBt  da;  of  September,  1801,  and 
on  oiher  days  both  before  and  since  said  date, 
unlawfully  and  wUtfully  sell  to  one  A.  M. 
Smith,  of  the  conn^  and  Srate  aforesaid,  a 
certain  railroad  ticket  issued  by  a  railroad  com- 
pany, to  ytlt,  the  PennsylTaoia  Railroad  Com- 
pany, he,  the  said  C.  F.  Ray,  not  being  a  duly 
auCborized  uent  of  said  railroad  company, 
and  without  havliig  exhibited  his  authority  to 
eell  Bald  ticket,  contrair  to  the  form  of  the 
statute,"  etc.  The  defendant  pleailed  not 
guilty,  and  on  the  trial  the  Jury  rendered  a 
speml  verdict,  the  material  part  of  which  is 
as  follows:  '*  C.  F.  Ray,  the  defendant  above 
named,  did  on  the  let  day  of  September,  IHOI, 
willfully  aell  to  one  A.  U.  Bmlth  a  certain 
railroacf  ticket  lasued  by  a  railroad  company, 
to  wit,  the  PenDsylvaoia  Railroad  Company, 
the  said  Ray  not  betog  a  duly  authorized  agent 
of  said  railroad  company,  and  not  baviDg  ex- 
hibited bis  authority  to  aell  said  ticket." 
Thereupon  the  court  adjudged  that  the  de- 
fendaot  was  guilty,  and  gave  judgment  against 
him.  from  woich  he  luipealed  to  this  court 
The  defendant  excepted  upon  the  following, 
as  well  asotber  grounds:  "(1)  It  is  not  alleged 
or  found  that  the  defendant  sold  or  dealt  Id 
isilioed  tickets,  but  simply  that  he  sold  a  sin- 
gle railroad  ticket;  (S)  (hat  the  defendant  is 
not  guilty  upon  the  indlctmeat  and  special 
verdict. 


Mr.  F.*A.  Svndlar*  fof  sppellaBt: 

The  use  of  tbeplunu  word  "tlckeu'dnin 
that  it  was  the  purpose  of  the  Act  to  pmbM 
a  business  and  not  to  prevent  a  single  sale.  A 
man  who  simply  sells  a  rioele  tk^et  eannat  be 
said  to  "sell  tickets"  or  "deal  Id  tickets"  A 
bill  of  Indictment,  as  well  as  a  qpedal  venUa, 
wilt  never  be  extended  hj  lm|rttut>oii  or  lafir 
ence  beyond  tbe  Hteral  and  necesaaiy  wnanlif 
of  its  language. 

8taU  V.  LOet,  78  N.  C.  4M:  Slate  v.  Btu, 
84  K.  C.  807;  State  v.  Bn^.  89  N.  C.  480. 

The  flndlogsof  a  jnry  In  a  ntecfal  verdictdo 
not  aid  a  defective  Mil  of  iodtcfmoiL 

State  V.  Ouea,  100  N.  C.  471. 

No  man  or  set  of  men  are  eotitied  to  euh- 
stve  or  separate  emtdumenls  orprhrilem  fm 
the  commuiUy  but  In  consideratlan  <tf  poUc 
services. 

N.  C.  Const  art.  1,  §7. 

Perpetuitiea  and  mooopoHeaarecmtruyto 
the  gnilus  of  a  free  Stete.  and  ought  not  to  be 
allowed. 

N.  0.  Const,  art.  1.  %  91. 

No  clearer  monopoly  can  be  imi^ned  tku 
that  which  the  statute  under  dlscankio  Mb 
to  create  when  it  says  to  one  man,  rrssnllni 
of  bis  ctiBracter,  capacl^  and  qualifictlioDS, 
''Yon,  and  you  alone,  may  deal  io  nilrotd 
tlcketa.  Tour  neighbor,  a  man  in  every  wij 
unobjectionable,  must  not  dn  so."  Hcnopoly 
Is  the,  abuM  of  free  commerce  by  which  om 
or  more  Individuals  have  procured  tbeadna- 
tage  of  selling  alone  all  of  a  panicolar  kind  of 
merchandise,  to  the  detriment  of  tbe  public. 

Bonvier.  Law  Diet.  ad.  terd.  Mm^e^;  Out 
Mmopotiet,  11  Coke,  86. 


Aolerk  taaaatoon  la  not  a  ■*dealei"  wtthf o  tbe 
meanlDff  or  a  statute  as  to  making  sales  on  buadaj. 
Arcber  v.  State.  10  Tex.  App.  482. 

A  sale  by  a  country  merotaant  of  aammk  quarts  or 
gmlloQB  of  whisky  for  domeeUo  purposes  on  dlflei^ 
«at  oooaslons  within  twelve  mootbs  will  not  make 
bim  a  wholesale  dealer  Id  tntoxicatlng  liquors  of 
whom  allcense  Is  required  by  a  statute  which  Is  not 
aimed  st  a  restriotloa  of  tbe  buslnen  but  merely 
for  veveone.  Bspjr  v.  State.  47  Ala.  OS. 

A  general  drjr^snoda  merchant  Is  not  a  dealw  la 
totMicoo  within  the  meanliiK  of  a  statute  requiring 
a  lloense  of  auob  dealers  because  be  keeps  a  little  \ 
pluff  tohaooo  for  the  ooovenlenoe  of  eustomers. 
Ctaiter  v.Btate,41  Ala.  £9; 

A  single  sale  of  Intoxfoating  Uquon  Is  within  a 
lloense  law  providiaii  that  any  person  "who  shall 
deal  in  the  seUing"  of  such  llquon  In  certain 
quantities  shall  be  deemed  a  retailer.  State  v. 
Padflook,  a  Vt.  81*  State  v.  Buybee,  a  Vt,  Sf  .  But 
see  also  in/ra. 

A  single  Bale  In  irross  of  his  whole  stock  of  liquors 
does  not  make  the  seller  a  wholesale  "dealer"  with- 
in tbe  meaning  of  the  statutexequlrlng  such  deateffl 
topaj  a  tax  to  tbe  State.  Overall  v.  Beieau,  87 
JUoh.  901 

A  single  sale  all  his  stook  of  tobacco  and  clKars. 
made  by  one  whose  license  had  expired.  Is  not  made 
by  him  as  a  "dealer"  for  which  a  lloense  Is  neces- 
sary. Goodwin  V.Clark.  66  He.  £80. 

Tba  discount  of  a  promissory  note  or  reoeivinr  It 
in  payment  of  a  debt  due  to  a  bank  Is  not  within 
the  provlsioD  of  its  charter  that  it  shall  not 
**deal  or  trade  In  buying  or  selling  goods,  wares, 
merohandise  or  oommodtUes  wbatsoeven"  tbe  pro- 
blMttonls^ot  against  putebasesbutagalostbuylog 
and  selling  for  the  purposes  of  aaln.  Plecknerv. 
Bwk  of  United  Btatea,  a  U.  8.«Wbeat888;  BL.ed. 
UL.R.A. 


831;  Bank  of  ITntlad  Stales  v.  Waggeoer.  »  0.  &• 
Pet.      V  L.  ed.  US. 

So  the  prohibition  of  unauthorized  bankinxte 
no  applioatioa  to  a  stDgle  Isolated  aotof  losnmc 
money  at  another  phwB  than  Aat  at  wUck  R* 
ofaarter  fixed  tbe  plBoe of  boBlDeaB.  Potterv.Bnk 
of  Itbaoa,  R  HUl.  400;  Saydam  v.  Horris  Ousl  * 
Bk«.Oo.«HllJ.2l7. 

And  a  loan  moDey  by  a  tonign  ooqMn- 
tloD,Ultwas  a  atngle Isolated  easi^  tnaasotiaB 
noCfflrtbe  puriMiseof  gafai  but  to  ofeOgea  «» 
tomer.  Is  not  a  violation  of  a  charter  piovWos 
against  using  Us  funds  for  banking  ttaosaoUM 
Steam  Nav.  Co.  v.  Weed,  17  Barb.  m. 

Aisfaeaa 

TtK  word  "business"  m  statutes  relattev 
observance  of  Sunday  hudades  0»  maUog  of  «os- 
tnots.  Bloom  V.  BiBbards.SOUoSLISI. 

A  ooDtract  of  hiring  tor  one  year,  made  oo  Sou- 
day  between  a  fanner  and  a  iabovar.  Is  sot  witklo 
a  statute  against  dcdngbuBlnflSB  on  thac  day.  Bei 
V.  WhkoBSh,  7  Barn.  A  0.  en. 

But  a  sate  of  a  bone  by  a  buns  dealerk. 
ndl  V.  BUUer.  i  Barn.  A  a  4K 

So  Is  loanloc  mooey  (m  Sonday  "bastaMsT  wtttfs 

themeaolngof  a  Sunday  law.  TroeveKv.Dsokir, 

SI  Wis.  40. 

So  la  tbe  proourlng  and  sflxlag  slgasUni  «< 
taxpsyen  to  a  petitloo  for  the  Issds  of  ndw 
bonds.  Oetorth  r.WlseoBSiDftK.  B-OoiVna 

asa 

Fanning  Is  buslans  for  purposes  of  gmln  vHnm 
the  meaning  of  a  statute  regulatlnit  the  forasIM 
olparui«tatal|)S|SssoalBtioas.ats.  0arvlBV.AMirt 
UB.iaP.141  ^ 

Playing  upon  a  mualeal  InsUrumeot  MSMBser 
(tf  a  nllUary  and  Qoadrllle  band,    wUoh  easflVM 
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JHo  person  otigbt  to  be  deprived  of  his  life, 
liberty  or  propetty,  but  by  the  law  of  the  land. 

N.  C.  Conrt.  art.  1,  %  17. 

To  demand  that  Uie  owoer  of  a  particular 
piece  of  property  vbich  he  oannot  hunaelf  ac- 
tually enjoy  with  benefit,  must  cither  lose  U 
entirely  or  sell  it  to  a  particular  person,  who. 
for  lacR  of  competition,  may  buy  or  not,  at  bis 
option,  and  may  fix  bis  own  price  in  purchaa- 
ing.  is  to  deprive  sucb  owner  of  bis  property 
otherwise  than  "by  the  law  of  the  land." 

The  term  "  property  "  embraoee  every  qtedes 
of  TaluHble  ilgbt  and  Interest. 

Bouvier,  Law  Diet.  ad.  wr6.  Propert)/;  Hoke 
T.  Htmderaon,  6  N.  C.  17;  1  BI.  Com.  *  188; 
8lavght^  Hov»e  Gate.  68  C.  S.  16  Wall.  86,  21 
li.  ed.  894;  8  Kent,  Com.  •  826. 

To  demand  Uiat  a  man  should  relinquish  an 
Innocent  and  honest  business  in  which  he  is  en- 
.gaged,  and  forthe  proeecutloo  of  which  he  has 
prepared  and  qualiOed  hhnself,  la  to  deprive 
him  of  his  property  otherwise  than  "by  the  lav 
of  the  land." 

Slaughter- House  C(ues,9S  U.  B.  16 Wall,  137, 
21  L.  ed.  435;  Eoke  v.  HendenonAS  N.  C.  18. 
See  also  Be  parte  Garland,  71 17.  B.  4  Wall. 
383. 18  L.  ed.  866. 

It  ia  Idle  to  answer  to  this  that  the  statute 
Itself,  because  passed  tbrou|^  the  L^lslatuie, 
is  *'  the  law  of  the  land." 

Taylor -v.  i\)fter.4Hill,  140;  Cooley.  Const. 
LIm.  •  354;  1  Bouvier,  Law  Diet.  671;  David- 
jon  V.  New  Orleans.  96  TJ.  S.  lOS,  U  L.  ed.  618. 

To  suppress  the  business  of  ticket  bn^ers, 
exwpt  when  authorized  by  ntlroad  oompanles, 
is  to  plaoean  anreaaoaabu  restriction  upon  the 
liberty  of  him  vrtio  would  engage  in  It,  to  de- 


moUah  his  means  of  earning  a  Urelthood ,  con- 
llBcatebis  property  and  obstruct  legitimate  and 
beneficial  commerce. 

See  Tick  Wo,  w.  Hopkint,  118  U.  B.  856. 80 
L.  ed.  890:  Baltimore  v.  Badteke,  4Si  Md.  817; 
Dent  V.  Wnt  Virginia,  139  U.  8. 131.  88  L. 
ed.  63S. 

It  would  be  idle  to  assert  that,  because  of  the 
frequency  of  fraudulent  practices  among  law- 
yers, the  State  could  abolish  the  profession  and 
lorl^d  the  practice  of  law.  There  is  no  dif- 
ference in  principle  between  the  two  cases. 
The  business  of  ticket  brokerage  does  afford 
many  opportunities  for  fraud  and  decdt,  and 
it  may  on  that  account  be  placed  under  strict 
police  surveillance.  But  the  business  serves  a 
useful  end,  when  honestly  conducted,  and  the 
coostitnttonal  liberty  of  the  ticket  broker  la 
violated  when  be  is  prohiUted  altogether  from 
carrvlDg  on  his  business. 

Tfiedeman,  PoL  Powers,  p.  998. 

Mem*.  Theodora  F.  DawldaoB. 
Qen.,  and  F.  H.  Buabeo  for  the  State. 

Merrlmon,  Ck.  J.,  delivered  the  opinion 
of  the  court: 

"nie  defendant  is  Indicted  for  a  violation  of 
the  statute  (Acts  1681,  chap.  890.  fi  1)  wblcfa 
prescribes  *'that  it  shall  be  uDlaimil  for  any 
person  to  sell  or  deal  in  tickets  Issued  1^  any 
railroad  company  unless  fae  fs  a  duly  author- 
ized agent  of  said  railroad  company,  and  it 
shall  be  the  duty  of  said  agent  to  exhibit  his 
authority  to  sell  or  deal  in  said  tickets,  and 
the  company  whose  agent  he  is  shall  be  re- 
spondble  fw  his  acts  as  sudi  agent;  that  any 
vwlation  of  this  law  shall  be  a  misdemeanor. 


bis  wliote  support  and  Urelfhood,  to  tito  bustness 
and  makes  bis  Instrument  exempt  from  attachment 
under  a  statute  exemptlnfflmplemeDta  of  a  debtor 
neoesMrT'  tor  carrying  od  bto  tnwle  or  buriness. 
Ooddardr.  CtukSee,  8  AUen,  8B6, 99  Am.  Deo.  TML 

■nie  mere  rentlnir  by  a  married  woman  of  a  few 
rooms  In  her  homestead  occupied  br  tierself  and 
husband  Is  not  carrytny  on  business  irlthin  tbe 
mamlng  of  a  statute  r^tliv  to  tlie  liabfllty  of 
manted  women  for  delit  Holmea  r.  Holmes,  40 
Conn.  117. 

A  wife  wtao  buj^  an  engine  and  machinery  to 
nw  lumt)er  on  ber  own  land  Is  engaged  In  "trade 
or  tn^ness"  witfain  the  meaolng  of  a  manled 
woman^  statute.  KettervHle     Barber.  10  1I18& 

m. 

A  married  woma  a  la  engaged  In  **buslneee  on  ber 
aeparate  rooouqC"  wltbln  the  meaning  ot  a  statute 
requiring  ber  to  flle  a  certltloate  In  order  to  inoteot 
ber  personal  property  from  her  husband's  ored- 
Itora  where  she  owns  a  ftirm  and  canies  It  on  for 
tbe  support  of  the  family,  ftiow  v.  RieldOD,  1S8 
Mam.  SU,  ao  Am.  Bep.  ON. 

Bat  a  wife  was  bdd  not  to  be  engaged  to  ^rade 
or  bualneaB  as  a  feme  sole"  by  reason  of  oanrlng 
on  a  plantation  within  tbe  meaning  of  a  statute 
making  married  women  thus  engaged  liable  on 
tbeir  contract  as  if  onmarrled.  wbere  It  also  pro- 
vided e^ectaUjr  as  to  the  llabtlltr  of  the  separate 
eatate  of  a  married  woman  for  supplies  fomlsbed 
for  ber  plantation.  Dunoanv.  Robertson,  H  Hte. 

Keeping  a  ten^plD  alley  for  the  amusement  of 
one'ssetfand  family  Is  not  ^'engaging  in  tiie  busl- 
nenr  of  keeping  suob  alley  unter  a  Uoense  statute. 
Knbooks  r.  State,  IT  Ala.  181. 

Beattog  an  upper  baO  or  room  In  one's  bnUding 
f  or  a  theatre  Is  not '■engaglnr  to  or  oarrytaig  on  the ' 
14  U  R  A. 


buslneas  of  keeping  a  theatre."  Otllman  v.  State, 
fiS  Ale.  Sift. 

A  person  Is  engaged  in  tlie  "butlnesa  of  retailing 
intoxioetlng  itquois**  when  he  sells  them  fbr  prcMOt 
or  as  a  means  ol  UveUhood,  alttioiigh  that  is  not 
litSBOie  or  ezoluslve  business  occupation.  Rarrif 
V.  State.  fiO  Ala.  127. 

eeUlDg  an  oocaflional  drink  or  bottle  of  Utiuor 
does  not  neoessarily  constitute  carrying  on  tbe 
business  of  a  retail  Uquor  dealer  within  ^e  mean- 
ing of  U.  8.  Bev.  Stat.,  I  SMS.  United  States  v. 
Jackson,  1  Hughes.  681. 

A  single  sale  of  intoxloattng  tltjuors  Is  not  "en- 
gaging In  business"  within  the  meaning  of  a  rev- 
enue taw  which  forbids  such  engaging  In  business 
without  lloense,  while  another  statute  prohibits 
"retailing"  without  Uoense,  thereby  dMlnsulAlng 
between  retailing  and  engaging  In  bostaess,  Mar- 
tin r.  State,  69  Ala.  84;  WeU  v.  State,  ffi  Ala  19; 
Moore  y.  State,  IS  Ala.  411. 

But  a  series  of  sales  for  the  purpose  of  proflt  will 
constitute  engaging  In  business  under  suoh  stat- 
ute. WeO  T.  State,  aupni. 

A  single  sale  by  a  manuftuituring  corporation  of 
another  Slate  of  an  article  of  Its  manufacture  is 
"  doing  business  "  within  the  meaning  of  a  prorla- 
ion  against  doing  buslnesi  before  complying  with 
certain  oondltlons.  Boulden  t.  Bney  Organ  Co. 
(AlaJ  Hay  S,  1801. 

Doing  a  single  act  of  business  by  a  foreign  oor- 
poratlon  if  It  tie  In  the  exercise  of  a  corporate  func- 
tion to  within  the  prohibition  of  a  statute  against 
"doing  buslnees"  In  the  State.  Farrlor  v.  New 
England  Hortg.  Seour.  Go.  88  Ala.  Sm. 

Alt  a  single  putotiase  of  cotton  by  a  corporation 
of  anotiber  State  Is  not  witbin  a  pmhildtlon  against 
"engaging  to  mercantile  hnstnem.**  amham  v. 
Hendricks.  SI  Z«.  Ann.  SR. 
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The  impprtani  words  that  limit  and  define  the 
^evaoce  thus  probiUted  are  "  (o  sell  or  deal 
fn  tickets  Issued  by  any  railroad  company." 
These  words  imply  not  simply  the  safe  of  a 
.single  sucb  ticket  as  a  person  may  bave  or  ob- 
tain Dot  of  purpose  to  sell  the  same,  but  tbe 
practice  or  business  of  selling  sucb  tickets  for 
.others,  or  buying  and  selling  them  as  Is  ordi- 
narily done  by  "ticket  dealers  or  ticket  brok- 
ers." If  Ibe  purpose  bad  been  to  forbid  the 
sale  of  a  siogle  ticket  (hat  a  person  might 
have  and  could  not  use  himself,  the  appropri- 
ate terms  used  would  bave  twen,  "  no  person 
sball  sell  any  ticket  issued  by  a  railroad  com- 
pany," or  "it  shall  be  unlawful  for  any  per- 
son to  sell  any  ticket  Issued,"  etc.,  or  tbe  like 
broQ^  and  sweeping  terms.  Tbe  phrases,  "  to 
sell  tickets,"  "to  deal  in  tickets,"  imply  in  busi- 
ness parlance  the  business  (.f  selling  or  buying 
and  selling  sucb  tickets,  Tliey  imply,  not  par- 
ticular sales. — simply  a  tale, — but  a  multiplic- 
Uv  of  sucb  sales  in  tbe  sense  of  a  budness. 
"nie  buying  and  selling  of  tickets  Issued  hy 
railroad  companies  to  persons  traveliog  over 
their  roads  by  "  ticket  dealers"  is  a  cootmoo 
and  serious  grievance  to  sucb  companies,  ,and 
tbe  purpose  of  the  Blatute  is  to  remedy  that 
evil  It  does  not  extend  to  tbe  simple  sale  of 
a  ticket  an  Individual  may  happen  lo  have  that 


be  cannot  use.  Such  sale  does  not  come  witb* 
in  the  mischief  to  be  remedied.  That  tbe- 
statute  (sections  2,  8)  requires  sucb  companies 
"to  redeem  the  unused  portions  "of  certain 
classes  of  such'  tickets  does  not  extend  or  en- 
large the  meaning  and  thepurpose  of  the  sec- 
tion above  Interpreted.  Tbia  requisite  is  in- 
tended simply  to  provide  and  facilitate  a 
measure  of  justice  and  firirnJealing  t>etween 
sucb  companies  and  passengers  over  the  re- 
spective roads.  The  scope  and  purpose  of  a 
penal  statute  cannot  be  enlarged  by  mere  Im- 
plication. Such  purpose  ijiust  appear  by  its 
terms  of  necessary  Implication.  In  this  case 
the  indictment  fails  to  charge  tbe  offense  pre> 
scribed  and  defined  by  the  statute.  It  charges 
tbe  sale  of  a  single  ticket,  and  falls  to  charge 
that  the  defendant  sold  or  bought  and  sold  or 
dealt  In  such  tickets  a<i  a  business,  it  should 
bave  done.  The  special  verdict  of  the  jury  is 
in  harmony  witb  tbe  Imperfect  Indictment. 
The  court  ought,  therefore,  to  have  adjudged 
that  the  defendant  was  not  guilty,  and  that  he 
go  without  day. 

The  jtulgment  m^M  he  reverted,  judgment 
entered  In  favor  of  tbe  defendant,  as  lodicaled. 
To  that  end  let  this  opinion  be  certified  to  the 
criminal  court  according  to  law. 


The  making  In  Coloradonf  oDecoD(  ractb)'  whlcb 
an  Ohio  corporation  agreed  to  build  aod  deliver  la 
Ohio  oertaln  mactiiDcry  and  tbe  otber  party  to  pay 
for  It  did  Dot  ooDotltute  a  "  carrylnfr  on  "  of  buel- 
new  la  Colorado  wttbln  the  meauloff  of  tbe  pro- 
bIt)ltloo  of  tlie  GanBtltutloa  aod  statutes  of  tb« 
State.  Cooper  HfV.  Co.  v.  Ferguson,  118  U.  8.  727, 
28  L.  ed.  11S7. 

A  life  Insuranoe  oompany  wlUcb  is  merely  ool- 
JectiDg  premiums  and  paying  tosses  on  old  policies 
is  still  "  doing  busfnesB "  within  the  meaning  of 
statutes  reaulattng  foreign  oompanloa.  Pri(^  v. 
St.  Louis  Hut.  L.  Ids.  Co.  8  Ho.  App.  SOS. 

Such  a  company  must  be  oonsidered  as  doing 
business  within  the  State  within  Uie  meaning  of  tax 
laws  atao.  Smyth  v.  iDternatlonal  Life  Assur.  Co. 
as  How.  Pr.  US. 

A  railroad  several  huadred  miles  toog  Is  "doing 
bustneas  "  within  a  State  through  which  It  runs  for 
forty-two  miles  within  tbe  meaning  of  a  statute 
taxing  railroads.  Brie  B.  Co.  v.  Pennsylvania,  88 
U.8.21WalL4a2.2eL.ed.S0&.  . 

A  co-operative  asBodatlon  Inoorporatedln  Hair- 
land,  where  Its  place  of  bustneas  and  capital  If  it 
has  any  are,  does  not  **  do  buslnesa  "  In  Poarnyl- 
vania  within  the  meaning  of  statutes  requiring 
oertaln  oondltlons  before  forelxn  corporations  can 
do  buslnesa  In  tbe  State,  liecause  it  makeecertain 
contracts  wltli  membeia  wbo  reside  in  Pennsylva- 
nia and  a  meeting  of  directors  la  occasionally  held 
In  a  town  wliich  la  partly  la  each  State  KUgore 
V.  Smith.  123  Pa.  46. 

Althoiigb  a  single  purchase  ot  machinery  within 
tbe  State  tqr  a  foreign  corporation  fa  not  "doing 
iHislness**  wlUiin  the  meaning  of  atatutes  r^uir- 
Ing  certain  cM>ndltion8  as  to  appointing  an  agent, 
etc..  It  te  BulUcient  to  give  astate  court  Jurisdiction 
in  a  suit  against  it  on  tbe  contract.  Colorado  (ron 
Works  V.  SlerM  Qrando  MIn.  Co.  15  Colo.  499. 

A  railroad  oompaoy  does  not  cany  on  busliiesfi  In 
a  certain  place  wltblo  the  meaning  of  a  statute  de* 
ftoloir  the  loeallty  of  jurisdiction  over  It  merely 
be(»u»e  It  has  a  atatloa  Uieie  by  whlcb  passungaa , 
and  fzelglvt  ate  x^ved  aad  omttraots  tbemfor 
made.  SUels  v.  Oreft  Korthem  B.  Oo.  »  L.  J.  Q. 


A  railroad  company  la  not  carrying  on  buaineas 
within  the  meaning  of  tbe  Bankrupt  Aot  so  as  to 
give  JurlsdJctiOD  to  a  court  in  tmnkniptcy  proceed- 
ings In  a  district  In  which  no  part  of  lu  railroad  is 
or  is  to  t}e  constructed  and  operated,  altfaoogb  It 
has  an  offloe  In  suoh  distrlot  where  its  oOoets  act 
and  lis  board  of  dlreotots  meet,  and  wltere  it  has 
oootiacted  debts  and  made  loana,  purchases  and 
payments.  Rc  Alatiama  A  C  B.  Co.  B  Blatclif.  aw. 

Bringing  an  action  and  oondnotlng  a  litigation  is 
not  doing  bualnoss  within  the  nwanlng  of  a  statute 
prescribuig  certain  oondltlons  precedent  to  tbe 
right  of  aforeign  corporation  to  do  bualDeas  within 
the  State.  ChrletiaD  v.  American  IVeehold  Ih  k  H. 
Co.  SB  Ak.  UM:  Texas  Land  ft  Hortg.  Co.  v.  Wor- 
sham,  n  Tex.  US;  Powder  River  OsttleCo.  v.  Custer 
County,  0  Uont.  145;  Probst  v.  Board  of  Domestic 
Htseions.  8  N.  H.  S»;;  Boulden  v.  Ester  Organ  Co. 
I  Ala.)  Hay  2,  ISU;  Scruggs  v.  Scottish  Mortg.  Oo.  54 
Ark.  SflB;  Utiey  v.  Clark-Oardner  Lode  Hln.  Co.4 

Colo.  aa9. 

A  Qon-resideut  manufacturer  having  a  depot 
and  ageiU  In  ttie  Statu  for  tbe  wle  of  lla  manufac- 
tures la  not  doing  iHMineH  within  the  State  within 
the  meaning  of  a  statute  taxing  sums  Invested  in 
buslnesB  by  non.resldent8.  People  v.  Commtspion- 
ers  of  Taxes.  SJ  N.  T.  242. 

The  business  of  a  "slaughterer  of  cattle  "  fa  car- 
ried on  by  parties  wbo  furnish  a  place  for  tbe 
slauRbterlng,  which  Is  done  by  persons  who  am 
hired  by  the  owners  of  tiic  eatUe.  Liverpool  New 
Cattle  Co.  V.  Ho<lson,  I*.  R.  2  Q.  a  13X. 

A  hospital  to  which  part  of  the  patients  treated 
pay  aooording  to  tbeir  means  Is  a  **  buslneaa  **  wit  b- 
in  tbe  meaning  of  a  covenant  In  a  lease  against  car- 
rying on  "any  trade,  business,  or  dealing  wbat- 
sucviT.  oranytblogin  the  nature  thereof."  Bram- 
well  V.  Laoy.  L.  B.  10  Ch.  Dir.  691, 

A  solicitor  does  not  "  practkx) "  or  "  carry  on  his 
husInGw*'  outside  ot  tbe  limits  wltbln  wbtefa  be  la 
authorised  to  practice  by  his  oertlflcate  merely  by 
reason  of  a  nbigla  Isolated  transaction  outside  vt 
aucbiimlta.  a«HovtoD,»     T.N.  S.B4L 
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*l*  AJndg^ent  in  <;J«etment  afraJnata 
body  havlnff  the  power  of  eminent 
donudn  Is  txn  &  bar  to  tbe  exercise  br  sooh 
body  of  0uoh  pover  MM  tike  land  reoovered  Id 
tbe  actioii  of  ojeotmeiit. 

a.  Where  a  body  poeaeMlBir  the  power 
of  eminent  dom&ta  tuts  enterod  npon 
land  without  leave  of  tbe  owner  and  wltLoaC 
eomplytoff  with  the  law  regulalhiK  the  exeroise 
cS  aueh  power.  It  may  ooademn  tbe  property 
entered  upon,  and  ttiereby  secore  tbe  right  to 
the  lenal  poGsssakm  and  eDjoymeat  thereof;  and 
thto,  wberber  It  has  or  has  not  been  ouatedirotn 
Its  former  or  tUegal  poaHcealon. 

3*  Whwe  a  railroad  eompaay  haTlny 
the  power  of  eminent  domain  baa  en- 
tered upon  land  wlthoot  the  consent  of 
tbe  landowner  and  without  complying  with 
tbe  law  regulaUng  tbe  exercise  of  such  power, 
and  baa  oonstruoted  a  railroad  track  thereon,  the 
value  of  Hie  Improrements  thiw  put  the  com* 
pany  on  tbe  land  cannot  bo  included  In  eetfmat- 
In  the  damaflfe  sustained  by  the  landowner,  in 
proceedings  sulisequently  instituted  under  such 
law  by  tbe  company  or  it«  legal  aueoeasor  having 
similar  power  to  condemn  the  land,  or  an  eaw- 
ment  therein  to  the  company^  use;  and  tbls, 
whether  the  company  has  been  ousted  from  tbe 
former  poeeeacion  or  not. 

4.  Where  a  railroad  company  having 
the  power  of  eminent  domain  has  en- 
tered npon  land  without  the  consent  of 
the  owner  and  without  a  certain  ma- 
terial requirement  of  the  law  regulnting 
the  exerolee  of  such  power  having  been  complied 
with,  and  there  has  been  a  JuOgment  in  ejectment 
in  favor  of  the  landowner  against  such  company 
or  Its  legal  suooenor,  a  leasee  for  ninety  years, 
and  the  Judgment  Is  afflrmed  on  appeal,  the  ap- 
pellate court  may,  no  conduct  in  bad  Taltb  upon 
the  part  of  the  company  appearing,  witbhoid  its 
mandate  of  possession  to  allow  a  reasonable  time 
for  the  Institution  and  consummation  of  new 
condemnation  proceedings.  If  the  new  oon> 
dem  nation  proceedings  are  resisted  by  the 
landowner  and  are  Alsmlssed  by  the  trial  court 
on  tbe  gronnd  that  there  Is  no  constitutional  law 
aulhortzing  tbe  same,  and  this  order  Is  appealed 
fnnn  by  the  company,  the  appellate  court  omy 
witbhoid  Its  mandate  tor  possession  until  tbe  de- 
cision of  such  appeal,  but  it  should  do  so  only 
upon  the  express  condltioD  that  its  action  shall 
not  Interfere  with  the  landowner's  rlgbl  to  suo 
for  mesne  profits  for  tbe  use  or  retention  of  the 
land  by  the  company. 

(June  Term,  lail.} 

*Head  notes  tty  Ranbt.  0h  J* 


OTION  for  mandate  in  an  aotioa  brou0it 
to  recover  possessioa  of  oertata  real  eatBto 
in  wUch  a  judgtvent  of  the  ClrcuU  Court  tor 
Volnua  County  In  fttvor  of  plaintiff  had  been 
afflnned  by  tue  Supreme  C^urt.  Motion  de- 
nied. 

Tbe  facts  are  staled  in  tbe  opinioQ. 
i/etgra,  A.  W«  CookrcU  *  Son  <or  tbe 

motion. 

Memn.  4,  R.  Farrett  and  T.  M* 

Jr^  contra. 

Raney,  CA.  J.,  delivered  tbeopinlui  (tf  the 
court: 

In  tbe  main  opinicHi  in  ihU  cause.  37  Fla. 
— .  a.judgBieDtiD  ejectment  in  favor  of  tbe 
app«Uee,  wbo.was  plaintiff,  was  affiimed. 
ELaving  discovered  in  our  investlKations  tbat  U. ' 
,wa3  tbe  practice  in  somaaiHMUate  courts  to 
witbhoid  Lbe  mandate  of  poasoisioa  until  cco- 
demnation  proceedings  could  t)e  prosecuted, 
we  suggeaied.  that  any  motion  foe  such  witb- 
bcMing  must  be  made  wilbin  tbiitry  days.  A 
motion  of  tbe  cbaracler  indicated  was  nu^by  - 
apppllant  and  resteted  by  appellee,  aiid  tbia 
mandate  for  possession  was  witbbeld  for  fait 
considemtloD  of  the  point. 

Peodiog  our  consideration  of  tbe  subject, 
the  appellee  moved  tbat  tbe  mandate  for  pOHses> 
sion  should  be  sent  down,  tbe  gcounda  of  this 
motion  being;  <1)  tbat  sufficient  time  had 
elai»ed  to  enable  tbe  appellant  to  iDSliMite  aod 
consummate  the  ptoceediuKs  cwotemfriated  in 
tbe  order  of  tbe  court  .withholding  tbe  man- 
date; (2)  tbat  proceedings  had  in  fact  been  in- 
stituied  and  pursued  toaflnal  judgment  of  the 
Circuit  Court  of  Volusia  Conn^,  rmdered 
August  10,  181^1.  refusing  to  conflrm  lbe  con- 
demoation  of  tbe  lands  now  occupied  >by  the 
appellant,  and  sought  to  be  condemned;  such 
refusal  lietBg  on  ibe  ground,  urged  by  tbe  ap-  ' 
pellee,  that  siooe  tbe  adoption  of  tbe  present 
Constitution  of  this  Slate  there  has  been  no 
valid  constitutional  legislation  autboriaiagauiA 
condemnation. 

As  slated  in  the  main  opinion,  tbe  ori|rinal 
coadcmnation  proceedii^  were  instituted  in 
August,  itiSo,  not  by  tbe  appellant  .Company, 
but  by  tbe  Atlantic  Coast,  St  Johns  &  Indian 
River  Railroad  Company,  oE  which  the  appel- 
lant Company  leased  tbe  road  in  December  of 
the  same  year  for  the  period  of  ninety-nine 
years.  It  la  now  abowo  tbat  on  the  first  day 
of  April  of  the  present  year,  and  within  less  • 
than  thirty  days  of  tbe  filing  of  .tbe  former 
opinion,  it  ba^ng  been  filed  March  4,  the  ap- 
pellant Company  filed  a  petition  in  the  Circuit 
Court  of  Volusia  Couuty,  signed  atul  sworn  to 
by  an  attorney  of  tbe  Company,  stating  tbat 
tbe  Company  exists  under  tbe  laws  of  tbe 
State:  that  the  railroad  of  the  Con^iany  is  now 
constructed  on  and  across  tbe  Uiuls  in  ques- 
tion, describing  them,  and  tbat  sodi  lands  ai« 


Wots.-— For  notes  on  the  general  question  of  oom- 
peasatlon  for  lands  taken  by  oondemoatlou,  see 
l^roy  a:  W.  K.  Oo.t.  Boss  (Kaa.)2L.  B.  A.  217;  San 
IHego  Land  ft  T.  Oo.  v.  Neate  (Oal^  3  I*  B.  A.  88; 
SotauylklU  Bl  ver  Bast  filde  R.  Oo.  v,  Kener  (Fa.)  7  L, 
H.  A.  400;  IakeVne*vr.R.OO.v.Soottau.)8L. 

14  L.  a  A. 


B.  A.  sag;  Otfnesvllle,  H.  ft  W.  R  Oo.  t.  Hall  iTex.) 
0  li.  B.  A.  asB. 

On  tfaepartlculacquestlonBlnvolTedlntheabova 
case  the  opmlon  la  so  oomprefaeoslve  that  little  Is 
ton  fur  annotation.  > 
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essential  for  the  use  of  tbe  corporation,  and  that 
the  corporatfoQ  has  made  Its  surr^  and  maps 
thereof  hy  which  ii«  road  or  Uoe  is  desiniatea, 
and  that  U  has  located  lis  road  acoordiog  to 
sodi  suffejr,  and  has  filed  certlfleate  of  such 
location,  signed  by  the  engineer  of  the  corpo- 
ration, in  the  office  of  tbe  clerk  of  tbe  Circuit 
Court  of  Volusia  County;  that  the  use  of  such 
lands  is  nec«asary  for  the  purpose  of  operating 
tbe  raflioad,  and  that  the  petuiooer  faas  not  ac- 
quired the  risht  to  use  the  same;  that  petitioner 

In  possession  of  tbe  portion  of  the  land  ac- 
tually occupied  by  the  ridlroed  track,  and  that 
the  appellee,  administrator,  etc.,  Is  fai  posses- 
sion of  the  balance,  and  that  he  and  Helen 
Maria  Adams,  In  their  own  right,  own  or  claim 
to  own  the  land.  Tbe  prayer  of  the  petition  is 
for  an  order  for  summoning  a  jury  to  appraise 
and  value  tlie  land  and  fix  tbe  amount  of  com- 
pensation to  be  paid  t6  tbe  owners,  and  for 
such  proceedings  as  are  requisite  tot  tbe  peti- 
tioner to  acquire  the  right  to  bold  and  use  tbe 
premisea  for  its  corporate  purposes. 

On  tbe  day  last  named  the  circuit  judge 
made  ao  cvder  directing  tbe  sheriff  to  sumnioQ 
twelve  disinterested  treebolders,  registered 
voters  of  Voinsfa  Coaoty.  as  a  jury  to  meet  *t 
the  coart-bonae  on  the  7fh  day  ot  the  same 
month,  at  an  boar  stated,  to  proceed  under 
tbelr  oaths,  duly  atolnistered  so  to  do,  to  take 
steps  to  appraise  and  value  tbe  land  described 
to  said  petiUon  and  order,  and  to  fix  tbe 
amount  of  tbe  compensation  to  be  made  to  tbe 
owners  of  tbe  land  by  the  petitioning  corpora- 
tion. On  ttw  8th  01  Apnl  tbe  ^ry,  who  ap- 
PMT  tobave  been  sworn,  met  on  tbe  premisai. 
-  Charles  8.  Adams  appearing  for  himself  in 
person,  and  Helen  M,  Adams  appearing  by  him 
as  ber  attorney,  and  tbe  jury  then  proceeded 
to  view  the  land  and  "  heard  tbe  auctions  of 
tbe  parties,"  and  "appraised,  ascertained  and 
determined"  tbe  value  of  the  tract  of  land  pro- 
posed to  be  taken,  and  tbe  damafcc  that  would 
be  sustained  by  the  owner  by  reason  of  the 
taking  thereof,  at  $60,  and  they  fixed  the 
amount  of  compensation  to  t>e  made  to  Charles 
S.  Adams,  as  administrator,  nt  the  same 
amount,  and  found  that  he  as  such  adminis- 
trator had  the  sole  estate  therein;  and  they 
state  in  tbdr  report  that  such  "report  and  ver- 
dict an  concurred  in  by  ten  of  tbe  Juron."  It 
is,  however,  signed  by  the  entire  twelve. 

To  this  report  Charlcfl  8.  Adams,  as  admin- 
istrator, and  individually,  and  Helen  M. 
Adams,  filed  objections  of  wbicb  the  fifteenth 
aodsutaeqaeot  areasfollows,  that  since  tbe  Con- 
stitution of  1885  became  operative  there  are  no 
conAitutfonal  leglalatlve  proceiiliogB  authcnlz- 
ing  tbe  oimdemnation  proceedings  herein 
sought  to  be  Instituted;  (10)  that  chapter  8fi»3, 
Acts  of  1886,  as  amended  by  chapter  87l3, 
Acts  of  1887,  does  not  preserve  to  tbe  land- 
owner whose  land  is  sougtat  to  be  condemned 
**tlw  right  ot  trial  by  Jn^"  secured  section 
29  of  art  16  of  the  OonstitutloD,  and  is  void; 
(17)  that  such  legislation,  so  far  as  It  involves 
jury  trials.  Is  offensive  to  HCtioo  20  of  art.  8  of 
tbe  Constitution,  wbtcb  constitutional  provis- 
ion forbids  tbe  Legislature  from  passing  spe- 
cial or  local  laws  in  regard  to  summoning  and 
impanoellng  grand  and  petit  juries;  (IB)  such 
legislatfon  U  offensive  to  section  3  of  tbe  Dec- 
laration of  fUghts:  "Tbe  right  of  trial  by 

UU  RA* 


lury  shall  be  secured  to  all,  and  remain  Invio- 
late forever;"  (19)  tbe  sum  of  $S0  Is  wholly  In- 
adequate as  damages;  (30)  such  legislaUoo  » 
offensive  to  section  11  of  art.  5  of  the  Oiuistita- 
tloo,  which  ordains  a  separatfoD  of  ttw  Juria- 
diction  of  the  ciicnlt  court  in  caaea  at  law  and 
in  equity:  and  for  other  and  further  groond* 
apparent  npoo  the  face  of  the  proceedinga. 

On  the  10th  day  of  August,  tbe  circuit  Ju^e 
made  an  order  stistalolog  tbe  exceptions  and 
protests,  and  refosinga  confirmation  of  the  re- 
port, atid  also  refusing  "  to  order  further  pro- 
ceedings in  this  matter,  on  the  ground  of  the 
uoconAitutionality  of  the  law  authorizing  the 
same,"  and  dismissing  tbe  "  case;"  to  all  of 
which  the  petitioner  excepted. 

Upon  tbe  entry  of  Ibe  <wder  the  Railroad 
Ck>mpany  entered  its  ajqieal  to  tbe  ensuing 
term  of  this  court,  the  judge  fixing  the  penalty 
of  the  appeal  bond  at  $800,  which  bond  baa 
been  approved,  and  the  traaacripi  of  appeal 
has  been  filed  in  this  court,  and  citation  (ssoed 
and  service  thereof  acknowledged. 

It  is  urged  as  a  reason  why  the  mandate 
should  be  issued,  or  should  not  be  withheld, 
that  tbe  appellee  will  be  entitled  to  damages- 
on  tbe  basis  of  tbevalueof  tbe  land,  inchidnig' 
tbe  cross  ties  and  ntls.  and  roadbed  or  wwka. 
put  and  constructed  on  tbe  land  -by  tbe  Com- 
pany. This  in  otn-  judgment  is  not  tbe  law. 
It  Is  tnie  thai  if  persons  or  corporations  vested 
witb  the  power  of  eminent  domain  enter  upon 
and  appropriate  private  properly  to  their  use, 
without  the  consent  of  tbe  owner,  before  taking: 
the  st^  required  by  law  to  condemn  the 
same,  the  owner  may  resort  to  trespass  for 
damages,  ejectment  for  poeseadon.  or  to  equity 
for  an  injunction  against  the  nas  of  tbe  land. 
Still  where  sucb  an  ill^al  entry  has  Iweo  made 
by  a  body  posfleasing  the  power  of  eminent  do- 
main, it  may  c»ndemn  the  propwty  entered 
upon  and  thus  secure  a  riaht  to  the  poewssioQ 
and  enjoyment  thereof.  If  an  entry  has  bera 
made  by  tbe  express  or  implied  consent  of  the- 
landowoer,  it  is  clear  that  be  should  not  have 
the  value  of  what  ha$  been  put  upon  the  Und; 
and  tbe  better  authority  is  that  me  same  rule 
also  applies  in  tbe  absence  of  any  oonsent  by 
tbe  owner.  Lewis,  Em.  Dom.  g  S07;  Baiier 
V.  C^ieaifo,  B.  LAP.  R.  Off.  S7  Ho.  S(B. 

Though,  as  a  general  rule,  things  afOxed  to 
the  freehold  so  as  to  be  a  part  thereof  become, 
as  against  a  trespasser  or  person  eoleriog  tor- 
Uoutly,  and  afilxing  them,  the  property  of  ihe 
owner  of  the  soil,  this  rule  is  not  appUcatde 
as  against  a  body  baving  the  power  of  eminent 
domain  and  entering  wkhout  leave  and  naUnr 
improvements  for  tbe  public  purpose  for  whi(A 
it  was  created  and  given  such  power.  Tbe 
principle  controlling  the  laodowner"!)  right  to 
damages  in  aach  cases  is  that  be  shall  have 
compensation  for  the  damage  actually  sus- 
tained by  him,  and  no  more,  and  that  the  tres- 
nisaer's  liability  sbaU  be  Ukewiae  limited. 
This  principle  Is  affirmed  In  Mlsaiastppi,  Micbl- 

Sin,  Iowa,  Illinois,  Minnesota,  WiKOosio^ 
regon,  Pennsylvania  and  Alabama.  Lovi*- 
vUU  if.  O.tt  T.  R.  Oo.  V.  Diekmm,  S8  Uiss. 
380:  Morgan't  App.  89  Hich.  675;  Toltdo,  A.  A 
<£  G.  T.  S.  Co.  V.  Dualap.  47  Hich,  466:  Dam- 
ieU  V.  C.  LA  If.  R.  Oo.  41  Iowa,  62:  C'Ajfvv* 
A  A.  B.  Oo.  V.  OooAein,  111  ID.  273;  G"  m 
V.  Pint  Dip.  *.  PAtU  A  P.  B.OO.W  Minn. 
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66:  Lfon  t.  Omn  Bag  A  M.  B.  <h.  4A  Wis. 
588:  Onv^A  A  «  iKw.  a».  t.  Motier.  14  Or. 
51 B;  HV4«0rR  If^rth  Carolina  M.  Off.  T.  DmU, 
90  N.  C.  110;  7«nu  <ft  S(.  Z.  A  O).  v.  ifattAMM. 
60  Tex.  216:  IHetruA  T.  Murdoch,  4S  Mo.  87»: 
Indiana,  B.  A  W.  B.  €b.  ^Zfen,  100  Ind. 
409  416.  416;  Lewia.  Em.  Dom.  %  507. 

The  Bailruod  CoaipMiy,  aay*  the  Supreme 
Court  of  HiNSiaslppt.  In  the  can  from  that 
Slate  cit«d  above,  waa  a  trespasser  fo  ooDStnict- 
in|i  Its  Kwd  UDon  land  over  vbicb  it  bad  not 
acanlred  tiw  ri^t  of  way.  but  it  still  had  tbe 
right  to  acquire  tbe  right  of  way  unaffected 
^  the  llabiii^  incurTM  for  its  trespass;  and 
the  trespass  is  not  involved  in  tbe  detetmloa- 
tion  of  the  due  oonpensatlon;  the  continuing 
right  of  the  company  to  secure  tbe  right  of 
way,  In  aceoidanoe  with  Its  charter^  and  tbe 
nature  of  Ita  eotr^  on  tbe  land  and  annedng 
ofaattels  to  tbe  K/fl,  distinguish  the  case  from 
that  of  a  trespasser  wfao  amies  chattels  to  tbe 
freehold,  and  tbe  rule  of  the  common  law, 
eatabllslwd  when  railroads  were  unknown,  is 
not  ap^icable;.  In  tbe  hitter  of  tbe  cases  cited 
from  Jlicbigao,  It  being  an  appeal  in  a  con- 
demnation moeeeding,B  previous  proceeding 
bad  bera  taltea  by  we  company,  which  bad 
tbereupcn  entered  and  built,  and  afterwards 
tbe  condemnation  was  set  aside  by  the  supreme 
court  on  appeal,  because  there  bad  been  no  no- 
tice to  Duulap»  the  landowner.  Afterwards 
tbe  company  inBtltvled  the  new  condemnation 
proceedings.  **The  railroad  company,  whether 
ririitfally  or  wrongfully,"  says  the  opinion, 
"Mid  tins  track  while  in  possession  and  for  the 
purpoee  entirely  distinct  from  any  use  of  the 
land  as  an  Isolated  parceL  It  would  be  absurd 
to  ai^ly  to  land  so  used,  and  to  a  railroad 
track  lafd  on  it,  tbe  technical  rules  which  ap- 

Ely  in  S' m  ■  other  cases  to  structures  insepara- 
iy  aUaciusd  to  the  freehold.  Whatever  rule 
might  apply  tn  case  of  abandonment,  it  is 
dear  that  tnls  superstructure  was  never  de- 
signed to  be  incorporated  with  tbe  soil  except 
for  purposes  attending  the  possession,  and  in 
pnxxetung  to  obtain  a  legal  and  permanent 
right  to  occupy  the  land  for  tbis  very  purpose 
there  would  be  no  sense  in  compelling  them  to 
buy  their  own  property.  Whatever  right  of 
redress,  if  any,  Dunlap  may  have  for  tbe  tor- 
tious occupancy  previous  to  these  proceedings, 
or  whatever  right  of  property  be  miicht  have 
in  case  tbe  company  abaodoaed  the  road  en- 
tirely and  left  Uie  track  untouched,  we  think 
tliat,  ao  long  as  it  is  in  posseaslon  and  legal 
measurea  are  proceeding  to  secure  a  right  to 
reufn  it  there,  this  structure  belongs  to  tbe 
company,  whether  Intruders  or  not."  In  Dan- 
ids  V.  V.  I.  A  N.  B.  Co.,  tupra,  Daniels,  with- 
out whose  permission  tbe  company  had  entered 
and  built,  recovered  judgment  in  an  action  for 
imnirrninti  against  the  companv,  and  tbe 
Judgment  was  affirmed  on  appeal  (Z>ant</t  v. 
mieago  d  2f.  W.  B.  Go.  85  Iowa.  138),  and 
then  tbe  compeov  instituted  condemnation 
proceedings.  "  Plaintiff,"  says  the  opinion, 
"has  suffered  no  greater  damage  than  would 
have  occurred  to  him  bad  the  defendants  pur- 
sued tbe  course  pointed  out  by  the  statute, 
which  Ibey  are  not,  by  this  proceeding,  pur- 
suing. Bt  these  profxedings  plaintiff  is  not 
deprind  of  the  tItliB  to  tbe  land;  tbe  defendant 
aequiraa  aothlng  mon  than  the  right  to  occiq^ 
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it  for  railroad  purposes.  Had  they  been  insti- 
tuted prior  to,  or  upon,  defendants  taking 
posseanon  of  tbe  land,  no  different  right  would 
tiave  been  acquired  by  them  than  they  olMaitt 
in  the  present  arlion.  In  each  case  tm  meas- 
ure of  tbe  plaintiff's  dsmaoes  is  tbe  same, 
namely,  the  value  of  tbe  lano  without  regatd 
to  benefits  resulting  from  tbe  Improvement." 
In  tbe  same  State  it  is  held  that  a  railroad 
company  acquires  no  right  to  tbe  land  until 
payment  of  damagea.  Menn  v.  Dubuque 
P.  B.  Off.  10  Iowa,  640.  Tbe  just  compen- 
sation required  to  be  given,  obsnres  the  Su* 
preme  Court  of  lUinofs  in  Chicago  A  A.  B. 
Co.  v.  Ooodwin,  is  for  that  which  is  taken  from 
tlie  owner,  and  which  is  of  value  to  him.  and 
not  for  sometbing  be  never  owned.  In  Juatiee 
V.  UfaquelumingVaUet  &  Cb..  87  Pa.  28.  tbe 
FenDBvlrania  case  there  had  also  been  a  Judg- 
ment in  ejectment  In  favor  of  tbe  landowners. 
Tbe  court  held  that  the  entry  was  not  tbe  case 
of  a  mere  trespass  by  one  having  no  authority 
to  enter,  but  of  one  represenUng  tbe  Stale 
herself,  clothed  with  tbe  power  of  eminent' 
domatai  having  tbe  right  to  enter  and  place  the 
materials  on  the  land  taken  for  public  use.  ma- 
terials essential  to  the  very  purpose  which  tbo 
State  has  declared  in  the  grant  of  the  charter;, 
yet  a  trespass  by  reason  of  the  omission  to  do 
an  act  required  for  tbe  security  of  the  citizen, 
to  wit,  to  make  compensation  or  give  security 
fcHT  it;  for  wbtcb  injury  tbe  ciilzen  is  entitled 
to  redress,  but  not  beyond  bis  injury,  nor  ex- 
tending to  taking  tbe  personal  cbatiels  of  tbe 
railroad  company  laid  down  for  the  benefit  of 
tbe  public.  The  salient  features  distinguish- 
ing  tbe  case  from  that  of  an  ordiupry  trespass 
were  held  to  be:  tbe  right  to  enter  on  the  land 
under  (be  authority  of  law  to  build  a  railroad 
for  public  tise;  tbe  acquisition  thereby  of  a 
mere  easement  in  tbe  land;  the  entire  absence 
of  an  intention  to  dedicate  tbeebattels  entering 
Into  its  conetrurtion  to  the  use  of  the  land;  tbe 
necessity  for  iheir  use  in  tbe  execution  of  the 
pobllc  purpose;  and,  lastly,  the  power  (o  retain 
and  possess  tbe  chattels  and  tbe  structures  they 
compose,  by  a  valid  proceeding  at  law,  not- 
withstanding Ibe  original  niwality  of  tbe 
entry.  The  reasoning  of  the  Supreme  Court 
of  Alabama  In  Jonet  v.  JTew  Orleant  A  8.  B.Co. 
&  Imp.  Atao..  70  Ala.  2S7,  Is  substantially  tbo 
same  as  that  of  the  Pennsylvania  court. 

The  cases  relied  upon  by  tbe  appellee  to  sup- 
port bis  contention  do  not  overcome  tbe  con- 
clusions reached  by  us.  In  Hieu)  York  Ad.L, 
B.  Co.  V.  fttanUif.  86  N.  J.  £q.  2)i*9,  the  same 
rule  as  to  damages  was  enforced,  and  an  in- 
junctiongranted  to  restrain  ao  action  of  eject- 
ment. The  original  entry  bad,  however,  been 
made  under  ao  agreement  between  a  predeces- 
sor railroad  company  and  the  landowner,  of 
which  agreement  such  railroad  company  bad 
not,  nor  nad  any  of  its  successors,  carried  out 
the  undertaking  to  ereot  a  certain  depot.  It 
was  remarked  in  this  case,  as  pointed  out  by 
appellee's  counsel,  that  on  no  other  bypotbesu 
than  tbis  agreement  would  the  appellant  have 
a  standing  m  court  to  stay  tbe  landonner'a  suit 
for  possession,  but  of  this  language  it  is  ob- 
served in  Patterton,  X  dt  J(.  T.  B  Co. 
Samtah.  42  N.  J.  £q.  93, 98,  4  Gent.  Rep.  417. 
that  tbe  court  was  not  laying  down  the  rule  to 
be.  observed  in  aU.  caaes^  but  was  apeaUng 
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merely  vAth  rrference  to  tbe  ctfcumstamces  of 
that  parlicQlar  case.  -SehrceOer  r.DeOraf  ;  ^ 
Minn.  299  (Se^rcedrr  V.  Firgt  Dit.  St.  Paul  «ft 
P.  S.  Q>.  5  Am.  &  Eng.  R.  R.  Chs.  298),  Wan 
an  acHoD  of  trespnss  to  recover  damages  agalost 
a  railroad  company  for  conslnictinp  a  road 
across  tbe  plaioiiff's  land  vitboat  bis  pensis- 
sioa,  tfnd  it  was  beld  that  if  Ibe  ties  and  rail.o 
bad  increased  the  valae  of  (he  farm,  tbe  fact  of 
such  increase  sboald  be  conddered  in  esliiftat- 
iog  the  amouot  of  damages,  Imt  if  (be  farm 
was  in  no  way  benefited  or  enhanced  in  value 
by  tbe  ties  and  ralbi  being  laid  across  It,  no  de- 
doctioD  from  tbe  damage  actu&lly  Aoat  to  tbe 
farm  sbonld  be  made  on  account  of  tbe  valtie 
of  ttie  ties  and  rails.  The  question  of  whether 
tbe  value  of  tbe  tiea  and  rails  should  be  ex- 
cluded or  be  included  io  valuing  tbe  land  on  a 
condemnation  proceedinr  was  not  before  tbe 
court,  nor  mentioned.  It  is  true  tbe  lower 
court  instructed  the  jury,  in  coonecltoo  with 
the  doctrine  just  stated,  Uiat  tbe  ties  and  rails 
Jiad  beoome  apart  of  tbe  realty,  but  tbe  theory 
of  the  decision  as  to  the  rule  of  damages  was 
Aat  tbe  landowner  could  not  be  made  the  un- 
williag  purchn»er  nf  tbe  ties  and  rails,  or  re 
quired  to  pay  for  Ibem  by  crediting  their  vaine 
on  damages  done  tbe  land  in  con!«truct1ng  tbe 
road.  In  Cofun  v.  8t.  Loiii$,  Ft.  8.  it  W.  R. 
Co.  34  Kan.  158.  22  Am.  &  Eng.  R.  R.  Cas. 
116,  tbe  railroad  company  bad  entered  wiib 
the  consent  of  tbe  plainllff  or  bis  agent,  and 
tbe  plaintiff  sued  in  trespass.  There  was  on 
the  land  at  tbe  time  of  tbe  entry  an  old  grade 
which  had  been  constructed  by  another  com- 
pany and  abandoned.  Tt  was  held  that  tbe 
increased  v^e  given  to  tbe  land  by  the  pres- 
ence of  tbe  old  grade  should  be  considered  in 
estimating  tbe  damages,  but  tbatsuch  Increased 
value  was  not  necessanly  what  it  bad  cost  to 
build  the  grade;  yet  it  was  also  beld  that  no 
recovery  could  be  bad  for  the  increased  value 
given  the  land  by  the  improvements  put  on  it 
by  the  defendant  company.  In  this  opinion  it 
is, moreover,  said:  "It  has  even  been  held 
that  where  a  railroad  company  enters  upon  land 
ta  a  technical  trespasser,  and  afterwards  pro- 
cures the  land  for  its  right  of  way  by  condem- 
nation proceedings,  it  is  rot  compelled  to  pay 
for  tbe  improvements  which  itself  made  upon  '■ 
tbe  land  while  It  was  technically  a  trespasocr,  . 
and  before  it  legally  procured  its  right  of  way." 
—citing  Ju»tiee  v.  Ilettquehoning  Valley  R.  Co.  | 
87  Pa.  28;  DanieU  v.  C.  1.  &  K  R.  Co.  41 ! 
Iowa,  58;  Lyofu  v.  Orcfn  Btiy  &  M.  R.  Co.  43 
Wis.  538;  Grere  v.  First  Dir.  of  St.  Pavl  A  P. 
B.  Co.  26  Minn.  66.  "This,"  observes  the' 
opinion,  "seems  like  justice."  Tbe  decision  | 
in  Huvtv.  Missouri Pac.  R.  Co.,  76.  Mo.  115,  is 
that  where  a  railroad  company,  having  ob- 
tained a  decree  for  tbe  condemnation  of  a  tract 
of  land  without  tbe  knowledge  of  tbe  owner, 
erected  upon  it  abuitdingof  apermanenichar- 
acler  for  a  depot,  and  afterwards  tbe  decree  i 
was  beld  void,  the  budding  becomes  a  part  of ' 
tbe  realty  and  eortld  not  he  rnnmrd  by  the  rom- 1 
l-any.  The  facts  in  Price  v.  Wefhawken  Vrrry  j 
Co..  81  N.  J.  Eq.  81,  vere,  that  a  railroad  was  I 
built  on  land  on  which  complainant  beld  a  i 
mortcage  of  prior  dale  duly  recorded,  and  the 
charter  of  tbe  company  did  not  permit  the 
building  of  tbe  road  there,  but  cspressly  pro- 
bfbiicd It.  Tbe  road  was  not  built  under  con-  \ 
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demnatloD  proeeedln^.  but  tud^  a  Xnnt  of 
right  of  way  from  the  mMtafcoiv  Tbe  qoes- 
tioQ  was,  Wbefber  one  having  a  tiett  on  Mie 
railroad  for  buflding  the'  same  could  have  the 
track  or  improvements  reserved  from  sede  un- 
der tbe  mortgage.  Tbe  opinion  holds  that 
there  was  no  jMinimountpowerof  coodemoation 
like  that  In  OmKmi  Cou^  S,  Cb.  v. 

Bet»-am.  88  N.  J;  Eq.  4»;  (died  rapni)  do 
power,  (tbe  right  of  eminent  domain)  to  take 
the  property  superiw  to  the  rl^t  of  'bath 
mortgagor  and  mortgagee;  that  where  aoch 
power  existent  confers  the  power  to  take  tt^ 
property  on  making  just  compeasatlon.  wUcn 
compensation,  in  so  mr  as  the  value  of  the  tend 
is  concerned,  Is  to  be  flsHnated  as  of  the  thne 
when  possesion  was  taken,  and  therefore  can- 
not include  tbe  value  of  im[Mrovem«it8  nibae< 
quently  put  on  tbe  property  hy  the  party  en* 
terbg  under  sucb  right,  but  when  tbe  entry  is 
not  under  tliat  right,  tbe  riebt  to  take  the  prop- 
ertjon  making  compensation  does  not  exist, 
and  tbe  party  entering  and  hnprovhig  docs 
both  subject  (o  the  right  of  tbe  prior  mon^tagee 
to  sell  both  the  land  and  sucb  ImprnvemeDtB. 
Meriam  v.  Brown,  138  Mass.  891.  istotheeSect 
that  a  railroad  corporation  which  Iuh  con- 
structed its  track  upon  a  person's  land  without 
filing  a  written  location  or  preMrnting  a  plan 
thereof,  orpayingortenderingto  tbe  landowner 
any  damages' for  the  land  so  taken,  cannot  en- 
ter* upon  the  land  for  tbe  purpose  of  removh^ 
tbe  rails  laid  upon  the  roadbed,  and  structures 
placed  upon  tbe  land.  8ucb  property  beuomes 
a  piut  of  tbe  realty;  and  tbe  fact  that  tbe  orig- 
inal entry  and  construction  were  made  whbouC 
objection  from  tbe  morigagor  in  possession 
canuot  avail  ajialnst  tbe  title  nequired  by  Ibe 
mortgagee  bytbe  subsequent  foreclosure  of  tfar 
mortgage.  The  mortgiigewas  of  a  date  prior 
to  tbe  constniction  of  tbe  road.  Lake  JEw  ct 
W.  R.  Co.  V.  Kin»ty,  87  Ind.  514,  14  Am.  & 
Eng.  R  It.  Ca.s.  809,  decides  that  wbere  a  rail- 
road company  has  entered,  ss  it  legally  miKbi. 
under  condemnation  proceedings,  it  having  de- 
posited the  amount  assessed  by  tbe  appraisere, 
and  there  Is  an  api%a1,  and  on  tbe  appeal  the  as* 
sessmenl  has  been  increased,  but  the  company 
has  not  paid  the  increased  amount,  that  the 
owner  hiay  recover  In  ejectment  without  pav- 
ing for  tbe  improvements  placed  on  the  Ibok). 

ljiGraItamv.GimnentiitsdtJ9.C.J.R.t\*., 
38  Ind.  468,  tbe  concloslon  reached  ii,  that 
where  a  railroad  company  bat,  without  the 
consent  of  the  owner  and  without  oolorof  Ihle, 
entered  upon  land  and  occupied  tbe  saioe, 
building  a  depot  and  hotel  thereon,  and  afl«T' 
wards  seeks  to  appropriate  tbe  hnd  under  tbe 
authority  of  law,  tbe  value  of  tbe  land  at  Ibe 
time  of  tbe  legal  appropriation,  with  the  ioa- 
provements  tbmon,  constltntcs  the  amount 
for  which  the  company  is  liable  to  the  owner 
of  the  land. 

In  Oalifomla,  in  Caiifornia  Ihe.  R.  Co. 
Armntrong,  46  Cal.  85,  oondemoaUoo  proceed- 
ings tmd  been  commenced  against  a  lanre 
number  of  landowners,  but  there  was  no  servk^ 
as  to  the  owners  of  one  traci,  yet  pending  such 
pmceedioga  it  was  built  upon  by  tbe  ndlmad 
company.  There  was  Judgmentaa  to  tke  other 
lands,  but  none  as  to  this  tract,  which  ibe 
owners  sold  to  Armstrong.  Afterwaids  tbe 
proceeding  was  dlamlsssd     to  tbe  fMuticvlmr 
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jtract,  and  new  proceedioRS  of  condemnation 
were  begun  a^nst  Armstrong.  There  had 
beeoan  oideroi  court  in  the  former  proceeding 
allowing  the  railroad  company  to  enter  upon 
and  retain  pom>ssion  of  the  lands  pending  the 
proceediDgs.  and  ttond  had  been  given  as  re- 
quired b;  the  statute.  Answering  tbe  conten- 
tion that  tbc  value  of  tbe  improvements  should 
be  included  In  estimating  damages  In  tbe 
second  proceeding,  it  is  said  by  the  court: 
"  Neither  the  Constitution  nor  tbe  statute  con- 
templates that  a  person,  whose  land  is  taken 
In  the  exercise  of  tbe  rigfatof  eminent  domain, 
ahall  be  entitled  to  anythiog  beyond  a  '  just 
compensaiion.'  He  is  to  be  paid  the  damage 
lie  actually  suffers,  and  nothing  more.  But, 
to  bold  tbrit,  in  addition  to  the  fair  value  of 
the  land  taken,  and  sucb  other  damages  as  he 
mav  suffer  bv  sererinff  it  ftt>m  tbe  remainder 
of  'bis  tract,  he  shall  also  recoTer  tbe  value  of 
a  railroad  track.  In  the  coostructlon  of  which 
be  never  expended  a  dollar,  and  which  was 
built  by  the  plaintiffs  at  their  own  expense, 
would  he  to  defeat  the  obvious  intent  of  the 
statute  by  an  over-technical  cnnatructioa  of  it." 

In  Unil&i  Staiet  v.  Land  in  Monterey 
Omnty,  47  Cal.  616,  a  condemnation  proceed- 
ing was  begun  by  the  governmeDt  in  18TO 
af^DSt  lanns  which  it  bad  in  1854  entered 
upon  against  the  will  of  the  owners,  erecting 
tbereon  a  store  building;  which  it  had  ever 
since  occupied  as  a  light-bouse;  and  it  was 
held  that  ihe  value  of  tbe  improvements  .should 
be  included  in  estimating  dumnges.  "Tbe 
taw,"  says  tbe  opinion,  "  did  not  authorize  the 
United  States  to  take  tbc  possession  of  these 
lands  manvforti,  and  their  agents,  in  entering 
upon  them  and  ejecting  tbe  defendants,  were 
mere  tort-feasors.  The  case  is,  in  this  impor- 
tant respect,  wholly  unlike  that  of  Gal{f'>r- 
nia  Pac.  R.  Co.  v.  A  rmHroiig,  46  Cal.  8.1.  In 
that  case  the  road  track  was  constructed  by 
tbe  railroad  company  while  its  pcisscssion  of 
the  land  of  tbe  defendant  was  rightful,  beiug 
held  at  the  time  in  pursuance  of  pending  pro- 
ceedings for  its  condemnation;  and  these  pro- 
ceedings having  been  dismis<^cd  after  the  con- 
struction of  tbe  track."  The  latter  of  these 
cases  is  also  cited  bv  tbe  appellee.  It  does 
not  pretend  lo  overrule  the  former  case,  hut 
distinguishes  (he  two  by  the  character  of  tbe 
oriifiDal  entry. 

Of  the  cases  eited  by  the  appellee,  that  of 
Graham  v.  Connentille  A  JV.  C.  J.  J?.  Co. ,  36 
lud.  463.  alone  can  be  claimed  to  be  authority 
for  tbe  cootentioD  that  iu  an  authorized  pro- 
ceeding for  condemnation,  the  impiovemcnis 

Eut  upon  the  land  by  a  railroad  company- 
aving  the  right  to  exercise  tbe  power  of  emi- 
nent domain,  yet  not  doin^  so  In  a  valid 
manner,  should  be  included  la  estimating  the 
landowners'  compensation  or  damages.  If  it 
be  that  the  rule  of  the  former  of  tbc  CnliforDia 
cases  is  not  more  applicable  than  that  of  tbe 
latter  to  the  facts  of  the  case  before  us,  of 
which  we  are  not  at  all  satisfied,  our  views 
are  not  shaken  by  the  latter  case. 

The  clear  weight  of  authority,  tbe  better 
reasoning  and  true  right  of  the  matter  are 
against  tbe  position  of  appellee. 

'II,  The  authorities  at  our  hands  liearing 
directly  or  by  analogy  on  the  subject  of  tbc 
power  and  duty  of  this  court  to  suspend  tbe 
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warrant  are  those  mentioned  in  the  succeeding^ 
paragraph. 

In  Pittsburg  tt  3.  R.  Oo.  v.  /on«,  68  Pa.  488, 
the  raUroad  company  had  entered  upon  the 
l^nd  uoder  an  agrWment  toj>urctHise,  aod  had 
built  its  track  thereon.  Tne  company  failed 
to  pay  the  purchase  money,  and  there  was  a 
decree  in  favor  of  the  vendors  for  the  sale  of 
the  property  for  the  amount  due,  and  tbe  same 
was  sold  by  tbe  sheriff  under  the  decree,  and 
the  purchasers  brought  ejectment  against  the 
company.  There  bad  never  been  any  condem- 
nation proceedings  against  either  lae^onoer 
owners  or  the  purchasers  at  tiie  sfaerflfs  sue. 
It  was  said  that  tbe  sheriff's  vemlecs  looh  the 
whole  title  to  the  land,  thr  legal  title  of  ttio 
vendors  and  the  equitable  title  of  tbe  milrond 
company,  and  not  subject  to  any  ea-scmont  or 
right  of  (he  company  to  use  any  part  of  it  for 
toe  track  of  ita  road.  But  it  was  held  by  the 
court  that  the  company  under  the  provwow 
of  its  charter  had  the  tmdoubied  right  tgi  pp^ 
piopiiate  tbc  land  and  to  actjuire  a  ngbt'to  tt» 
use  upon  making  compensation  ta  ilie  ownt^is 
for  the  damage  sustained  liicH^io  ;  '"''^  'i'"'^ 
tbe  land  was  indispensably  necessary  to  tbe 
company,  and  the  company  had  tbe  right  in- 
dicated. It  was  but  just  aod  equitable  that, 
while  affirming  the  judgment  In  ejectment,  all 

f proceedings  thereon  should  be  oraered  stayed 
or  sucb  reasonable  time  as  might  be  necessary 
to  enable  the  company  to  take  proceedings  to 
condemn  tbe  land;  and  that  there  was  do  doubt 
of  tbe  court's  authority  to  make  the  order,  or 
of  tbe  propriety  of  the  order,  under  the  cir- 
cumstances. (rBara-  v,  Penn^fiwma  R.  Co. 
2  Grant,  Cos.  245.  (See  also  U.  S.  Dig.  vol.  6,. 
first  series,  p.  800,  g  160.) 

In  PiitAurg  <£  L.  E.  B.  Co.  v.  Bruce,  102  Pa. 
2S,  a  canal  company  bad  condemned  and 
acquired  tbe  easement  of  a  right  of  way 
over,  and  not  a  fee  in,  the  lauds  appropnatcH 
by  it  for  canal  purposes,  aod  afterwanls  became 
insolvent  and  all  its  properties  and  franchises 
were  sold  to  a  railroad  company,  and  it  was 
held  that  tbe  latter  company  could  not  con- 
struct tracks  on  such  canal  right  of  way  without 
milking  compensation  lo  the  owner  of  the 
land,  and  Ibat  the  owner  of  tbe  fee  was  entitled, 
where  sacb  tracks  had  liccn  laid  without 
making  or  tendering  compensation,  tn  recover 
In  ejectment  against  tbe  railroad  company; 
that,  tbe  canal  having  been  abandoned  as 
such,  its  charter  as  a  highway  went  with  it, 
uLil  the  use  and  occupation  of  tbe  land  reverted 
to  the  owner  in  fee.  "  We  may."  says  the 
opinion,  "  here  add.  in  order  to  avoid  all  mis- 
lakes  and  misapprehensions,  tbat  the  defend- 
ants might  secure  a  right  of  way  and  secure 
tbe  work  and  property  which  it  has  put  upon 
the  plaintiff's  land  by  having  an  assessment  of 
damages  as  provided  by  law,  aod  if  Ibe  plaintiff 
should  refuse  a  stay  of  execulion  until  that 
can  be  accomplished,  tbe  court, bejow  on  ap- 
plication may  for  tbat  purpose  interpose  its 
injunction,"— citing  Jiutiee  v.  Neaque/ioning 
Valley  B.  Co.  87  Fa.  28,  in  wbicb  execution 
had  been  stayed  in  the  lower  court.  The  case 
of  Conger  v.  Burlington  <£  S.  W.  B.  Co.,  41 
Iowa,  is  one  in  which  the  railroad  was 
built  with  the  knowledge,  but  without  any 
express  permission,  of  the  landowner.  The- 
laodowner  took  proceeding  to  have  tbe  dam- 
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•get  ■BBBMod  and  afterwards  brought  eject- 
ment, the  damages  not  having  been  paid.  The 
doc^ne  that  the  fact  that  the  landowner 
kDowlngly  permits  a  railroad  company  to  enter 
ttpoD  bb  land  and  build  its  road,  does  not 
estop  him  from  mainialnlDg  an  iojuDctioo  re- 
BtruDiiig  the  company  from  using  the  right 
of  way  without  makingcompensation  therefor, 
ts  fully  recognized  (JSm»»  v.  Chicago  cC  8.  W. 
R.Co.^  Iowa,  840);  and  it  Is  aBserted  that 
there  is  no  difference  in  tbia  respect  l>etween  a 
proceeding  for  an  injunction  and  an  action  of 
ejectment.  The  liiagtneDt  in  favor  of  the 
landowDer  waa  aflinoed;  but  the  ooort  said 
that  the  acHoo  was  to  be  regarded  ai  a  mere 
means  of  coerdng  payment  of  the  damages. 
That  if  the  damages  bad  not  been  assessed, 
the  defendant  might,  notwithstanding  the  ac- 
tion, cause  the  damages  to  the  landowner  to 
be  assessed,  and  upon  payment  of  them  oould 
bave  tlie  eiecntioo,  if  issued,  recalled,  and 
would  be  entitled  to  the  aid  of  a  court  of 
equity  for  that  purpoee;  but  that  in  this  case, 
as  the  damnges  had  been  assessed,  nothing  but 
payment  of  them  was  wanttne  to  entitle  the 
defendant  to  the  continued  use  <9  the  plaintiff's 
land,  and  a  auspenaion  of  the  execution  was 
ordered. 

In  PaterMn,  y.  jV:  T.  E.  Co.  v.  Kamlah, 
4S  N.  J.  Eq.  98,  4  Cent.  Rep.  417,  Kamlah 
claiming  that  he  bad  never  received  compensa- 
tioa  for  land  used  by  the  railroad  company, 
brought  ejectment  to  recover  the  land,  and 
thereupon  the  company  obtained  a  preliminary 
injunction  to  stay  the  action,  on  the  ground 
that  it  had  the  legal  title  to  the  land;  but  be- 
ing unable  to  establish  it,  prayed  a  discovery, 
and  also  insisted  that  if  it  should  be  unable  to 
establUbits  legal  title,  itbad  an  equitable  title, 
which  equity  ought  to  protect  by  decreeing 
that  it  retain  possession  of  the  premises  and 
consummate  its  risbt  thereto  by  awarding  just 
compensation  to  Kamlah.  It  waa  held,  after 
answer,  tbat  the  injunction  sbonM  be  retained, 
on  the  ground  that  the  possession  of  iheprem- 
isea  was  c^glnaUy  taken  with  the  knowledge 
of  Kamlah,  and  continued  for  about  twenty 
years  as  part  of  the  complainant's  road,  with 
defendants  acqniesceDce,  during  which  time 
various  negotiations  had  been  between  the 
patties  as  to  compensation,  and  that  the  com- 

Eany,  the  land  being  indtspensable  to  it,  might, 
y  proceeding  under  its  cbarter,  condemn  the 
land,  or,  if  it  had  not  such  charter  power  to 
condemn,  it  might  make  compensation,  to  be 
ascertained  and  awarded  In  the  court  of  equity. 
In  this  case  it  was  said:  "Where  possession 
lias  been  taken  of  land  for  a  public  work,  and 
the  work  has  been  constructed  upon  it,  but  no 
compensation  has  been  made  for  the  land,  if 
the  company  in  taking  possession  has  acted  In 
good  faith  under  acquiescence  of  the  owner,  or 
by  mistake  as  to  tne  property,  or  as  to  the 
validly  of  the  authority  given  it  so  to  occupy, 
and  the  property  ia  in  public  use,  equity  will 
not  permit  the  company  to  be  disturbed  in  Its 
possesdoo,  provided  it  make  compensation  if 
equity  shall  so  require." 

Bartieaon  v.  MinneapolU,  88  Minn.468,  decid  - 
ed  June  lli,  1885,  Is  a  case  In  which  there  have 
been  condemnation  proceedings  and  an  award 
of  $400,  in  August,  1681.  Tbe  law  regulating 
the  subject  fwovided  that  after  the  awaid  be- 
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came  final,  the  city  councfl  should  cause  tbe 
amount  thereof  to  tie  paid,  and  that  In  case  such 
payment  was  not  made  witbiu  one  year  after 
the  confirmation  of  tbe  award,  or  tbe  determi- 
nation of  an  appeal,  tbe  proceedings  should  be 
deemed  to  be  abandoned  and  that  before  tbe 
payment  of  theaward  tbe  owner  ahonid  fumbh 
an  abstract  title  showing  himsdf  to  be  entitled 
to  tbe  damages  allowed,  and  that  In  case  of 
neglect  to  furnish  the  abstract,  oi  of  doubt, 
tbe  amount  awarded  should  be  set  apart  for 
whomsoever  should  be  entitled  to  It  ana  should 
be  p^toanyperaon  abowlng  himself  to  be  so 
eoiitled.  It  was  admitted  oo  the  trial  that  the 
pbdntifl  was  the  owner  except  for  tbe  condem- 
nation proceedIni{8  shown  m  the  defendant. 
No  compeosatton  for  the  land  was  ever  paid  or 
set  apart  until  July  35, 1884,  when  the  city  coun- 
cil set  apart  in  tbeci^  treasury  tbe  sum  of  MOO. 
It  was  held  tbat  tfaeooudemnatkmproceealiUB 
were,  by  tbe  felltire  to  or  set  apart  t£e 
amount  of  the  award  wltbln  one  year,  ipm 
facto  abandoned,  and  that  Bartleson  was  en- 
titled to  recover  in  ejectment.  At  tbe  close  of 
the  opinion  is  tbe  followiog  olscrvation:  To 
tbe  sugKealioo  tbat  the  court  may  grant  to  tbe 
city  equitable  relief  in  the  premises,  and  upon 
equitable  considerations  auatalned  its  posses- 
sion, it  is  enouffb  to  say  tbat  if  tbe  city  could 
upon  any  case  be  relieved  from  tbe  conse- 
quences of  the  council's  failure  to  comply  with 
the  law ,  00  such  case  is  presented  by  the  plead- 
ings or  made  by  tbe  facts  found.  In  tbe  cases 
of  BarrtJiffton  v.  St.  Paul  A  3.  C.  R.  Co.  17 
Minn.  3l6,  and  Lohman  v.  Paul,  S.  T. 
F.  B.  Oo.  18  Mino.  174,  in  tbe  formerof  which 
cases  no  proceedings  to  condemn  bad  been 
taken,  ana  In  tbe  latter  there  was,  as  here,  a 
failure  of  the  commisslonets  to  give  notice  to 
the  landowners,  it  was  uived  that  the  land- 
owner was  entitled  to  an  injunction  aninst 
the  further  use  of  tbe  premises  by  the  railway 
company,  but  a  stay  wasallowed,  to  permit  ibe 
institution  of  condemnation  proceedloga.  In 
the  latter  of  these  cases  it  b  remarked :  "  But 
it  appears  thfit  under  this  appeal,  or  by  some 
arrangement  of  the  parties,  tbe  defendant  ba.^ 
constructed  and  is  now  operating  the  road  over 
defendant's  land  so  tbat  great  public  incoa- 
venfence  would  result  If  Uk  injunction  were  to 
be  enforced,  sod  as  it  fiirtber  appeals  from  de- 
fendant's answer  tbat  the  proceedings  to  con- 
demn were  taken  in  good  faith  and  with  an 
honest  purpose  on  tbe  part  of  tbe  plaintiff  to 
comply  with  the  law,  we  are  of  the  opinion  tbat 
the  injunction  should  not  be  allowed  to  become 
operative  until  suitable  opportunity  is  given  to 
defendant  to  acquire  the  right  to  appropriate 
plaintiff'^  land,  eilber  by  necotiation  or  by^ 
fresh  proceedinss  to  condemn. 

In  Strong  v.  Brooklyn,  IS  Uun,  45S,  the  plain* 
tiff  recovered  judgment  for  possession  of  a 
piece  of  land  which  the  city  was  using  for 
public  purposes,  and  the  city  obtained  an  order 
staying  the  enforcement  of  tbe  judgment,  on 
tbe  ground  that  it  was  about  to  condemn  the 
land  The  <nder  was  reversed  two  justleo, 
they  holding  that  generally  stays  of  process  are 
granted  by  reason  of  something  which  bms 
taken  place  pending  tlie  llUgatioo  or  after  tbe 
rendition  of  tbe  Judgment,  and  tbat  If  no  rea- 
son of  that  kind  exlsu  the  judgment  most  have 
its  full  force  and  effect,  aiu  tut  no  distinction 
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I  to  be  nude  to  the  case  of  a  body,  entitled 
be  rigbt  nf  emloent  domain. 
i^T.JKw  Tork  RUv.  B.  Cb..9011.Y. 
,  170, 41  An.  Rep.  146.  where  It  was  held 
;  tbeelenled  street  rnllroad  stniotare  which 
compaoj  was,  at  the  commeDcemeotof  tbe 
,  tbont  to  erect,  and  bad  rince  been  actu- 
ereeled,conBt)taed  a  taking  and  appropria- 
of  plafDHfTa  pn^rty  wltboat  compen- 
w,  of  (be  seven  oonclasloas  reached  by 
Go«t,  at  ummarized  In  tbe  opinion  of 
n^,  /.,  the  seventh  was:  "Tbe injunction 
iimtlDg  tbe  conHouaDce  of  the  road  in 
It  Btnet  should  not  be  -  Issued  until  tbe 
oad  oompany  has  bad  reesoDable  time 
■  this  decinon  to  acquire  tbe  plaints  prop- 
In  agicement,  at  {Hroceedings  to  con- 
D  ute  wme."  In  treaUng  of  Injunctions 
event  tbe  use  of  property  until  damajces 
Mid,  it  is  said  bv  Lewia  on  Eminent  Do- 
I,  g  684.  ctting  rmtriff  t.  Harriaon ,  6  Ga. 
Oammage  v.  Qeorgia  Southern  R.  Co.  (W 
n4:  Lohm  V.  81.  P^vt.  8.AT.F.  R.Co. 
iixn.Y(A,mite^.NaihfmAlf.  W.  B.G». 
isk.  616,  that  where  tbe  right  to  relief  eilMa 
s  time  of  flltng  the  bill,  mit  the  defendant 
be  power  to  acquire  tbe  property,  and  an 
ctioD  will  be  prejudicial  to  the  public  or 
efeodaot,  and  its  postponement  no  detrl- 
to  tbe  platDtlfr,  the  court  will  withhold 
ijunctioo  until  a  reasonable  opportunity 
}rded  to  ascertain  and  pay  tbe  oompeosa- 
Tbe  authorities  sustain  tbe  text.  See 
litrringttm  t.  St.  Aw<  Oo.  17 

,  SIS. 

of  tbeae  cases,  except  that  of  Bartleton 
nnee^poUt,  88  Minn.  468,  and  Strong  v. 
lyn,  IS  Hun,  488,  sustain  either  exprrasfy 
analogy  the  power  to  withhold  the  man- 
or tbe  purpose  desired  in  this  cause,  and 
iceptea  cases  are  not,  conridering  the 
>f  this  ease,  authority  against  our  power 
7  to  do  so.  Tbe  power  of  courts  to  tern- 
fy  stay  tbe  issuing  of  executions  is  exer- 
Bays  Mr.  Freeman,  in  an  almost  Inflnite 
T  of  circumBtances,  In  order  that  the  ends 
tice  nay  be  aocompllsbed.  In  many 
bis  power  operates  almost  as  a  sabstHnte 
iceedinfEs  in  equity,  and  enables  the  de- 
it  to  prevent  an  mequltable  use  of  the 
eot  or  w  rit.  Freeman,  Executions,  §  83; 
tl  V.  Duncan,  7  Fla.  18;  Bobin»on  T. 
FlB.  860;  Granger  v.  Oraig.  85  N.  Y. 
rhe  withholding  of  tbe  writ  of  posses- 
cases  of  this  kind  rests  upon  tbe  same 
le  that  tbe  withholding  of  an  injunction 
dcd  on. 

e  is  no  such  difference  between  tbe  Con- 
□  of  our  State  and  iboae  of  tbe  States 
;h  the  above  decisions  were  made  as 
;beee  dec^ons  Inapplicable  here. 
X)wer  invoked  Is  one  liable  to  be  sbnsed 
in  on  Executions,  g  82),  and  should,  In 
j^ent,  be  exerdsra  with  extreme  can- 
it  we  are  entirely  satisfied  that  the  case 
IS  is  a  proper  one  for  Its  exercise, 
acts  <n  the  case  are  of  course  such  as 
ated  tbe  affirmance  of  the  judgmoit  in 
□t  in  favOT  of  the  appellee,  yet  it  Is 
it  the  a^HteUaok  la  a  iniee  uiidar  the 
A. 


company  by  which  tbe  original  condemnatbn 
proceedings  were  Instituted,  and  that  tbe  ap- 

Ellee,  whoae  action  was  not  commenced  all 
irdi,  1887,  knew  early  tn  I88B  that  tbelands 
were  occupied,  which  occupation  must,  as  i\a 
lease  was  not  made  tlU  December  of  that  year, 
have  been  by  tbe  lessor  company,  although 
the  appeDee  does  not  say  whicb  company  it 
was.  it  is  also  troe  Ibat  there  is  in  the  recocd 
such  evidence  of  notioe  bavlDjr  been  given  to 
tbe  appellee  by  the  oondemnatkm  commla- 
sioners,  by  adTertlsement,  as  reoders  tbe  con- 
test of  tbe  dtle  by  tbe  sppeHant  one  of  good 
faith,  as  It  does  his  entry  under  tbe  lease,  and 
there  is  nothing  in  the  record  tending  to  show 
that  tbe  appellant  has  acted  otherwise  than  in 

C faith  and  with  bonest  purposes  tn  any  of 
I  proceedino.  Moreover,  upon  tbe  rendi- 
tion <ff  our  judgment  affirming  tbe  recovery 
in  ejectment,  new  condemnation  intxxedlnn 
were  promptly  instituted,  and  duly  prosecufed. 
ajnUnst  the  resistance  of  tbe  appellee  and  tbe 
ouier  owner  of  the  land,  and  tbe  circuit  judge 
distnfssed  them  on  tbe  ground  that  our  legisla- 
tion is  invalid  and  uocoastltutional.  From 
this  judgment  an  appeal  has  been  taken  to  this 
court,  and  tbe  appeal  transcript  has  been  filed. 
In  view  of  this  decision  tbe  railroad  company 
has  certainlT  done  all  It  can  do,  unless  and 
until  tbe  Inagment  appealed  from  shall  be  re- 
versed. It  is  also  entitled  to  a  decision  of  the 
question  on  the  appeal.  If  that  judemeot  is 
erroneous,  tbe  company  should  not  suffer  from 
it;  If  It  Is  right,  any  damage  tbe  appellee  may 
sustain  by  reason  of  tbe  posaessioD  of  tbe  land 
can  be  compensated  in  money,  and  Is  wholly 
inconsiderable  In  comparison  with  tbe  damage 
and  inconvenience  which  the  appellant  and 
the  public  wilt  incur  should  we  refuse  to  wlth- 
bold  tbe  mandate.  To  permit  tbe  mandate  to 
go  now  would  not  only  be  contrary  to  the 
principle  and  practice  announced  and  estah- 
nshed  by  the  almve  authorities,  but,  it  seems, 
would,  in  view  of  our  affirmance  of  the  judg- 
ment in  ejectment,  put  it  beyond  tbe  power  of 
tbe  drcQU  court  to  grant  any  similar  relief  as 
to  its  own  writ,  aDieas  we  should  direct  the 
allowance  such  relief.  Freeman,  Execu- 
tions, I  32;  MarpniUe  v.  BuelUman,  8  Cal. 
312;  DtbnU  r.  EaMand.  8  Yerg.  306.  A  Judg- 
ment Id  ejectaient  Is  never  a  bar  to  condemna- 
tion proceedings,  nor  doea  It  award  any  recov- 
ety  of  mesne  profits  for  occupation  of  the  laud 
aner  its  rendition ;  nor  can  the  question  of  such 
subseqnent  mesne  profits  be  considered  in  con- 
demnation proceedings,  they  being  tbe  subject 
of  an  independent  action.  There  baa  been  no 
obstacle  to  tbe  collection  of  the  recovery  for 
mesne  profits  and  costs  adjudged  in  tbe  action 
of  ejectment,  even  If,  in  view  of  what  has 
passed  at  our  bar.  it  could  be  thought  that  tbe 
same  were  not  paid  last  spring.  The  with- 
holding of  the  mandate  sboulanot  Interfere 
with  appellee's  right  to  sue  for  the  mesne  prof- 
Its  actrning  sube«)uently  to  those  recovered  in 
the  ejectment  action  and  upon  condition  that 
It  shall  not.  the  mandate  wUl  ie  vithhM  tiU 
the  further  order  iff  the  court,  and  the  motion 
of  the  appellee  wtU  be  denied.  It  will  be  or« 
dered  acoonUng^y. 
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OREGON  SUPREME  COURT. 


WUIlam  a  HEOGIKSON  «t  at.,  Appk,, 

V. 

Julia  MEOOINSOM  ft  tU.,  Rt^. 


Be  Eatate  of  George  B.  HEGOIM80N,  De- 
ceased. 

(  Or.  J 

All  the  presnmptioiia  ueLu— i  j  tommlce 
a  Buuvlagw  ▼alld  »ttad&  on  proof  at  m 
fvrmmX  ceremony  of  marriage  bjr »  person 
anumlng  to  act  u  a  minlater  of  the  (rospel.  fol- 
lowed by  oobabilation  under  tbe  belief  of  tbe 
parties  tbat  thej-  were  lawfully  mnrrted;  and  the 
burden  la  on  those  who  attack  tbe  validity  of  the 
marriage  to  show  Its  iDTBlldlty  by  olear.  distinct, 
poBMre  and  Batisfaotory  proof. 

(I>e(;ember  14,  ISBI.) 

APPEAL  by  petiUonerB  from  m  decree  of 
the  Circuit  Court  for  Beotoa  Couniy  di- 
recting tbe  distribution  of  the  estate  of  George 
R.  Mcgginson,  deceased,  among  persons  clatm- 
i&g  to  *je  his  widow  and  children.  Affirincd. 
Tbe  facts  luSlcieotly  appear  in  the  opjnion. 
Mtam.  John  Bornett  and  John  Kel- 
Mur,  for  appellant: 

To  be  a  valid  marriage  In  1860,  at  the  time 
the  reapoodeDts  claim  the  (pretended)  marriage 
of  George  B.  Meg^nsoo  and  Julia  Alegginson, 

HozB.— iVvnuHpMons  flowtna  frvm  martiaac  ccr- 
emonif. 

Oeit«ral  rultt. 

When  tbe  oelebratlan  of  a  nuurlane  ts  onoe 
shoWDt  tbe  oontract  of  marrUtre,  tbe  capooitr  of 
tbe  parties,  and  in  faot  everything  neceeeary  to  the 
▼alldity  of  the  nuurrlage,  tn  tbeabsenoe  of  proof  to 
the  contrary,  will  be  presumed.  Oirtwright  v. 
UcGowo,  10  West.  Bep.  6f»,  m  Ul.  888. 

Wbea  a  marriage  has  been  reKularly  Btlemnlzeil 
It  to  presumed  to  be  valid  until  ihc  contrary  la 
shown.  Thomas  v.  Thomas,  VU  Pa.  MO;  Ward  v. 
Duhin«!y,S3Mi68.  410. 

In  a  suit  for  dower,  where  a  marriage  has  been 
Solemnized  accordmg  to  tbe  forms  of  law,  every 
presumption  muFtbeindulfrodtn  favor  of  Its  \-Blid- 
Ity.  Hull  V.  Bawls,     Mfw.  471. 

Where  the  parties  went  to  a  ohapd  for  the  pur- 
pose of  being  married,  and  a  Bervloo  in  the  lan- 
guage of  tbe  country  was  read  by  a  perron  babtted 
like  a  priest  and  interpreted  Into  Engliah  by  tbe 
officiating  clerk,  there  Is  a  proaumptton  that  tbe 
marringc  was  duly  C4'l(!brat(.-d  according  to  tbe  law 
of  the  country.  Hex  v.  BniinpLun,  10  East,  282. 

la  proving  title  to  real  estate  which  depends  on 
the  vitlfdlty  of  tbe  mnrrtiige  If  tho  fact  of  marriage 
by  a  minister  ot  the  gospel  has  been  shown  the  pire- 
Bmnptloo  is  that  It  was  in  nccorflnnce  with  law. 
Pratt  V.  Pierce.  86  Me.  448.  R8  Am.  Dpc.  'UK 

Where  a  marriage  is  proved  tn  have  been  sol- 
emnized de  facto  one  hiratlred  and  thirteen  years 
■go  by  people  who  tntetided  tbat  It  shottW  be  a 
good  marriage,  and  It  was  done  bona  flde  and 
openly,  the  maxim,  otanta  rtte  acta  pne^utnuiif  iir, 
applies.  The  I^uderdale  Focrage,  L.  K.  10  App. 
Cae.efl2. 

Proof  that  'tlie  marrhiBe  did  not  oonf orm  to  tbe 
law  will  overthrow  tlie  presumption.  Lacoo  T. 
Hlggtns.  8  Stark.  178. 

Inproaecuttonaforblgamr',  adulterr.  eto^  where 

14     R  A. 


it  was  neceaaary  that  tbe  marriage  abooU 
haTe  beeo  wlemDfaed  toy  a  mloielerof  the  gos- 
pel of  the  Slate  of  Oregon, 

Oregon  SUt.  18S4,     4, 6,  p.  404;        p. S». 

One  of  two  thinga  to  prevent  the  (pretended) 
marriage  from  being  null  and  void  must  hate 
existed  at  the  time;  first,  if  Newcomb  was  t 
minister  of  tbe  goe|^  in  the  Stale  of  Oregoo 
at  the  time  of  tbe  marriage  in  I860,  and  lamcfa 
solemnized  the  narriage:  seoood,  if  he  were 
not  a  minister  of  tbe  Qoepel  at  tbat  time,  bu 
professed  to  be  rach  to  said  George  R  Meg- 
ginson  and  sold  Julia,  and  they  believed  be 
was  a  minister  and  as  such  solemnized  tbt 
marriage. 

Oregon  Stat.  1854.  g  13,  p.  4ft4;  Boimtn. 
Eolnus,  I  Sawy.  100-116;  MUford  v.  IForw*^ 
ter,  7  Mass.  4S:  Redgraw  v.  Bedontte.  88  M. 
88;  Beverlin  v.  Btvertin,  29  W.  Va.  m 

Ab  to  what  is  a  minister  de  faeto,  see  Boo* 
vicr,  Diet.  p.  437;  IHt/mouth  v.  JWitter.  44  Am. 
I>ec.  574. 

In  all  cases  in  which  a  party  alleges  tbat  a 
mantHge  wascelebrated at  a  particular  place 
and  time,  he  must  prove  that  U  was  so  cde- 
,  brated  at  tbat  time  and  plaoc^  and  be  can  dm 
prove  cohaUtalion  and  repute  toraisrapte- 
sumption  of  a  mnrriage  at  some  other  time 
uad  place. 

14  Am.  &  Eng.  Encyclop.  Law,  p.  530.  noit  11. 
p.  r,2l),  noteJS;  Redgrave y .  Redgrave,     MA  »3. 


proof  of  the  marriage  mast  l>e  strictly  tnaiie, 
courts  arc  not  entirely  attreed  as  to  tbe  wolglit  lo 
be  given  to  tbe  tact  of  ceremony,  as  wUlspixv 
from  the  doctsioos  cited  below. 

DpOD  an  ludictment  for  bigamy  evldenee  o(  a 
public  ceremony  of  marriage,  and  that  the  parttM 
thereafter  rtT'orded  themselves  as  married,  vUl 
raise  tbe  presumption  that  the  oeremooy  wa4  nx- 
ular  and  Icgnl.  People  v.  Catder.  30  Mich.  85. 

Proor  that  the  marriage  service  was  perrormwl 
In  another  State  by  the  settled  minister  of  the 
place,  who  was  accustomed  to  ofllclate  in  saeh 
casof,  ts  sulDoient  evidenoe  of  marriage.  State  v. 
Kean,  10  N.  H.  M7. 84  Am.  Dec  IS2. 

Although  in  on  action  for  orimtnal  oonversstmn 
aotusl  marriage  is  necessary,  yetltts  sufBcleotto 
abow  a  ceremony  of  marriage  in  a  foreign  couafr> 
followed  by  cohabitation  without  proving  tbe 
foreign  law  of  marriage,  slnoe  the  ceremony  will 
be  presumed  to  have  been  lawfuL  RutchlDs  v. 
KlmmeQ,  31  Mich,  lai,  18  Am.  Kep.  161. 

Upon  a  prosecution  for  bigamy  proof  of  manitjrc 
celebrated  according  to  tbe  forms  of  tbe  rellKluw 
denomination  Is  sufficient  prima  facie  lo  show  tlr 
reqnbdtoasMnt  of  tbe  married  partiea  to  take  eai* 
other  as  husband  and  wife  witbotit  tbenceertivef 
proving  tbe  language  used  by  cbem  and  the  ott- 
elating  clergyman  on  the  oooasion  of  tbe  cer- 
emony. Plemlng  v.  People,  S7  N.  T.  SSH. 

On  the  other  aide,  it  has  been  held  that  In  a  pm- 
ccutlon  for  criminal  conversation  plaintiff  la  bouod 
to  prove  a  marriage  valid  in  all  respects,  and  tt  l> 
not  sutBciont  to  show  tbat  tbe  parties  went  tbraugb 
a  ceremony  with  a  bona  flde  latration  of  oontrtct- 
Ing  a  valid  marrittgc  and  afterward  lived  tocetber 
as  man  ahd  wtfc.  catberwoodT.Oirioa,1Sllc«t- 

Buriten  of  pmf.  — 

Where  a  form  of  marriage  Is  proven  tbebardre 
of  showing  tbat  tbefomoroenDKMvdldBatiD- 
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leHBm  T.  Crawford.  70  U.  S.  3  Wall. 
I L.  ed.  IBS;  McLaughlin  T.  Bamum, 
I.  897;  DenUon  t.  Deniton,  86  Md. 

suit  to  recover  the  interest  of  the  widow 
irs  of  the  deceased,  the  authority  of  the 
T  who  solemnized  the  marriage  canDOt 
ren  by  geuernl  reputation. 
y'oAn  V.  Pettmohn,  1  Houst.  332;  28  U. 

166,  p.  283:  Qo«hm  v.  Stmington,  4 
310.  211, 10  Am.  Dec.  121. 
respoodeots  must  make  their  case  as  al- 
ii the  cross- petition;  tbey  have  the  bur- 
proof  all  the  way  through  this  case. 
«d1.  Bv.  §§  74,  78. 

•8,  J.  R.  Brj-Bon  and  W.  B.  He- 
rn, for  reaponueats: 

;  Judf^  or  minister  who  performed  the 
oy  were  ao  faeto,  and  the  parties 
ited  in  good  faith,  the  marrtafteisgood, 
he  were  not  minister  or  judge,  etc.,  de 

art.  Map.  &  Dlv.  g  98,  and  authorities 
ted;  14  Am.  &  Enj.  Encyclop.  Law,  p. 
lie  v.  HolXnm,  «  Irvd.  L.  2S,  44  Am. 

laitdondimTf  r.  Cbetter.  %  N.  H.  S«8, 
[>ec.61;  Meyert-w.  Pt^,  110  Mass.  814. 
riiarton,  Ev.  §  1297,  note  7. 
lelebrnut  need  only  take  notice  that  the 
are  before  him  to  be  married  and  pro- 
(hem  bu.<tbnnd  and  wife, 
irt,  Mar.  &  Div.  8  99;  Peanon  v. 
11  N.J.  L.  16;  State  T.  Beod,  18  Vt. 

-e  a  marriage  in  fact  Is  shown,  the  law 


raises  a  strong  prerampfion  In  favor  of  its 
legality,  and  the  burden  of  proof  is  on  tbe 
oontesting  Ita  nUdity  to  show  it  was  not 

Browne,  IMTOree,  p.  848. 

All  the  presumptions  of  law  are  in  favor  of 
marrisge  and  that  the  celebrant  was  duly  qual- 
ified. 

Am.  A  Eng.  Encyclop.  Law.  p.  533,  sub- 
sees.  6,  7;  aiaU  t.  Aibe^,  S9  Yt  80.  67  Am. 
Dec.  751 

If  the  celebration  of  marriage  be  proved,  t»»e 
contract,  the  capacity  of  the  parties,  in  fact  the 
validity  of  the  marriage,  is  presumed. 

Fleming  v.  People,  37  N.  T.  829-885. 

In  the  interpretation  of  statutes  on  the  sub- 
ject of  marriage,  a  common-law  marriage  Is 
good  though  not  in  conformity  to  the  statutory 
requirements,  unless  the  statutes  contain  ex- 
press words  of  nullity. 

See  Stewart,  Mar.  &  Wv.  8  68,  where  the  au- 
thorities are  collated;  also  1  Bisbop,  Mar.&Div. 
g  283.  See  cases  cited  in  case  of  I>yer  v.  Bran- 
node,  06  Mo.  391;  State  v.  Oonee,  79  Mo.  600; 
t^taie  v.  mttiek,  11  L.  R.  A.  587, 108  Mo.  184; 
Heitter  v.  Moore,  96  U.  8.  76.  24  L.  ed.  836; 
CamfiheU  v.  Gtillat.  48  Ala.  67;  68;  Carmiehaei 
V.  State.  12  Ohio  St.  5W;  BeteHin  v.  Benerlw, 
(W.  Va.)  37  Am.  L.  Reg.  N.  8.  101-106,  and 
tiote»  there  cited;  PfypU  v.  Ctrlder,  80 
Mich.  85;  PeopU  v.  OirdUr,  8  West.  Rep.  181, 
66  Mich.  68;  Sutehina  v.  SimmeU,  81  Mich. 
137,  18  Am.  Rep.  164. 

(ttataites  preitcriMng  partieulsr  formalittes, 
but  not  providing  tiiat  if  such  fcn-malities  are 


c  Deoessarr  elemenls  to  constitute  mar- 
upoD  the  parlr  dtaputlnff  Its  -  valldUr. 
DavlB.  7  Daly,  Sb6. 

a  msTrlaffe  In  fact  Is  shown  the  burden  is 
<R  the  inrty  -queetlonfngr  Ita  TaHdltr  to 
:;bfaotaand  cfrcumstancesaswUI establish 
drty.  Jonefl  v,  Gtlbert.  185  III.  27. 
>t  a  marrtBRe  de  facto  in  another  State 
}  the  prosumpeion  that  ft  Is  in  accordance 

laws  thereof,  and  throws  upon  the  party 
:  It  t^e  burden  of  proving  its  Invalidity. 
I  V.  Canton,  3  Pick.  £03. 
fratloD  tbat  the  marriage  was  celebrated 
sh  prtest,  whlob  would  make  It  void,  must 
1.  Steadmnnv.FowelilAddams.Eool.SS. 
parties  have  (rone  through  a  form  of  mar^ 

thereby  shown  an  Intention  to  be  married 
J  claim  by  virtue  of  the  marriage  are  not 
3  to  show  ttiat  all  necessary  ceremonies 
1  perforrted.  8astryVelalder  Aronegary 
:;utty  Vaigalle,  L.  K.  6  App.  C3a8. 8M. 
t  for  divorce  on  the  ground  that  tJie  hus- 

a  wlt9  living  at  the  time  he  entered  Into 
laere  with  plalnttir,  where  it  appears  that 
)r  mnmage  was  entered  Into  and  the  rels- 
itislmnd  and  wife  between  the  patties 
-as  still  substottng  when  the  secmid  mar- 

oontrsoted,  the  presumption  bin  favor 
Mdfty  of  the  first  marriage  and  the  hus- 
mes  the  burden  of  showing  its  ouUity  In 
defeat  the  suit  tor  dtvoroe.  Lindsay  v. 
•  Cent.  Bep.  a07. «  X.  J.  Eq.  UO. 

Premtmptton  of  liesiue,  etc 

t  due  solemn  ha  tJ on  of  marriage  by  a 
tfBctent  to  raise  the  presumption  that  the 
ire  the  ouniaBe  toob  plaoewasdalyll- 
a  that  the  i«Bistnr  was  pieeent.  BloM 
rt,  16  O.  &  ir.  &  ia;  Beff.  T.  OinsBweU,  4(1 1- 
Iteff.  T.  MittwariBt,  tr  Bn'r  x-  ft  Kg.  W. 
A. 


wbere  tbe  ceremony  Is  shown  the  prootiremeat 
of  a  license  will  be  presumed.  Murphy  v.  State,  M 
Ga.  ISO:  Pien  v.  Plen,  8  H.  L.  Cas.  S31. 

iVenmpttonf  us  to  outAorttir  of  edtimnL 
The  ceremony  Is  pteeamed  to  Nave  been  per- 
formed by  a  competent  person.  -  Legcyt  v.  0*Brlen, 

MUw.  ass. 

The  production  of  the  commission  of  one  per- 
forming the  marriage  ceremony  is  not  necessary. 
State  V.  Robbins,  8  Ired.  L.  23.  44  Am.  Dec.  61, 

The  acta  of  a  clergyman  In  the  celebration  of  a 
mHrrlaite  are  prima  facie  proof  of  his  offlclal  char- 
acter. Goshen  v.  StonlngtOn,  4  Conn.  n9, 10  Am. 
Dec.  121. 

If  the  ceremony  Is  performed  by  a  person  habited 
as  a  priest,  he  must  be  presumed  to  have  been  a 
clergyman.  Patterson  v.  Qainee,  47  U.  8.  6  How, 
8S0,  IS  L.  ed.  S68. 

A  marriage  solemnised  by  an  acting  minister  Is 
valid  as  between  the  parties  and  the  pnbtlc  al- 
though it  subject  the  mloister  to  a  penalty  because 
be  was  not  authorized  to  perform  ft.  Londonderry 
V.  Chester,  S  N.  H.  908,  0  Am.  Dec.  ta. 

A  case  which  seems  to  stand  alone  holds  that  In  a 
suit  to  establish  dower  rights  evidence  that  the  man 
who  performed  the  marriage  ceremony  was  gen- 
erally reputed  to  l>e  a  minister  Is  not  sufflcient  to 
establish  the  mlotsteriat  character.  Better  and 
stronger  evidence  than  general  reputation  is  neces- 
sary. Pettyjohn  v.  Pettyjohn.  1  Houst.  832. 

In  a  criminal  prosecution  It  is  sufBdent  evidence 
of  marflsg*  that  the  ceremony  was  performed 
without  showing  that  the  person  by  whom  it  was 
performed  bad  the  requisite  quaUtloatlons.  State 
V.  Hodgsklns,  l»3fe.  116.  M  Am.  Dee.  7«. 

In  an  indictment  for  bigamy  proof  of  the  ofBdaf 
oharaoter  of  a»  mtoMor  or  mavMnte  before 
wbomtbenianlaBe  ivassoleamlasd  tapctaafaato' 
eviOeniMtnhiaaiiAeritr.  BanHm%0us,«Xe.l4&, 
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not  foHowed  the  marriage  shall  be  void,  are 
heM  to  be  directory  only. 

14  Am.  &  Eog.  Eocyclop.  Law,  p.  485, 
and  note  8,  486;  Mathewton  v.  Pfianix  Iron 
Foundry^  20  Fed.  Bep.  281  and  cases  cited 
In  opiDlon;  3  Greeol.  Ev.  ^  260;  Patterton  v. 
Oainet,  47  U.  &  6.  How.  560.  S82,  12  L.  ed. 
S68.56S;  /WfT.  i\>r(,  70I1L484.  See  Stew- 
•rt^  Mu-.  ft  DiT.  %  91,  and  aathwities  there 
dted. 

Evidence  of  conscat  and  agreement  to  be- 
come  husband  aad  wife,  and  of  their  cohabit- 
ing together  bas  beeo  held  sufficient  proof  of 
marriage  and  l^timatizee  the  issue. 

Boont  T.  FvrnM,  28  Md.  607,  90  Am.  Dec 
718;  Bipua  v.  MeVermoU,  8S  N.T.  41 , 87  Am. 
Rep.  588;  BeMnger  v.  C/tapman,  68  K.  T. 
487,  547. 

The  fact  that  parties  have  publicly  acknowl- 
edged each  other  as  husband  and  wife,  or  have 
assumed  marriajge  ri^ts,  duties  and  obliga' 
tlooB,  or  bave  been  genenlly  reputed  In  Uw 
place  of  tbetr  resldeooe  tobehnabsnd  and  wife 
ue  relennt  to  prove  a  contract  of  marriage 
between  tbem. 

KanMt  Pae.  R  Co.  v.  MiiUr.  »  Colo.  461; 
Barnum  v.  Bamum,  42  Hd.  261;  Chamberlain 
V.  Giar^erlain,  71  N.  T.  428;  Jone*  v.  Anf- 
diek,  79  N.  C.  890;  Yar^»  BttaU,  76  Pa. 
907. 

When  parties  live  together  ostensibly  as  man 
and  wife,  conduct  themselves  toward  each 
other  ai  such  and  are  received  into  aoclety  and 
treated  \if  their  frlendsaabelDgentitled  to  that 


status,  the  law  wfll  presume  that  Uiey  ha«» 

been  l^ally  married. 

Bedgrave  v.  Bedgrate,  88  Md.  98;  14  Am.  St 
Eng.  Encyclop.  Law.  p.  538. 

If  a  marriage  is  shown  to  bave  takeo  place, 
tbeo  the  law  presumes  regularly  onlfl  the  ooo- 
trarybc  proved. 

2  Wharton,  Ev.  S  1297,  and  authorities  there 
cited:  1  Wharion,  Bv.  g  224;  Stewart,  Mar.  Ss 
Div.  §  133;  2  Greeol.  Ev.  §  462;  Viiutnet 
App.  60  Pa.  238;  Richard  v.  Brehm,  78  Pt. 
144, 18  Am.  Bep.  7SS;  Jturrag  v.  Mnfrag,  » 
Or.  28. 

Beaa.  J.,  delivered  ttie  oidnlon  of  the  ooort: 
This  la  a  OMitroveny  oonceniw  the  laal 
distribution  of  the  pezsooal  estate  of  George  R. 
Meggiosoo,  deceased,  between  his  ndkteral 
kinged  and  the  re^pondeou,  who  claim  to  be 
his  wife  and  children.  The  sole  question  in 
this  case  is  the  validity  of  the  marriage  be- 
tween the  deceased  and  tbe  respondent  Julia, 
at  tbe  ffilets  bidlan  reservation,  la  tbe  spring 
of  1860.  The  facts  coDoemlng  this  marriage 
are  these:  Tor  some  time  mlar  to  1860,  toe 
deceased  was  employed  by  toe  government  aa 
farmer,  at  the  Silets  Indlm  Agency,  in  BentoD 
County,  and  while  so  employed  became  ac- 
qnaioted  with  an  Indian  woman  belooginr 
to  tbe  reservation,  known  as  "Siies  JuUa. 
This  acquaintaoce  finally  resulted  In  a  format 
ceremony  of  marriage  of  M^ginson  and  Jalia 
in  tbe  spibu  of  1860,  before  Knld  Newoomb, 
the  agent  of  tbe  ITiiUed  Biatcs  in  ehaige  of  tbe 


Upon  a  trial  for  blgainy  evidence  that  the  person 
by  whom  the  marriace  oeremooy  was  performed 
was  reputed  to  be,  and  that  be  acted  as.  ft  minister 
or  mairlstrate.  Is  prima  facte  proof  of  bla  olBoial  oi 
inlntoterlat  character.  State  t.  Abbey,  SB Tt.  00, 87 
Am.  Dec  754. 

Proot  of  BOlemnlzation  of  a  nwrrla^  hj  one 
who  had  been  a  preacher  for  twenty-flvc  years,  and 
bad  previously  united  pereonn  to  marriage.  Is  tuf- 
flofent  to  show  bla  olBclal  obaracter  In  a  praeeou- 
tlon  for  adulteir.  tttate  v.  Wlnkley,  14  N.  H.  «M. 

PreanmpCforu  a»  to  dMth  of  fornur  jtortatr. 

Where  tbe  presumption  of  marriage  arising  fro  id 
the  performance  of  a  ceremony  coDflfcls  with  the 
presumption  of  tbe  ooatlnued  Ufeof  a  former  bus- 
band  or  wife  of  one  of  the  parties,  If  neither  is 
aided  by  proof  of  facta  or  droumstanoes  oo-oper- 
ating  with  it  tbe  premimptlon  of  the  validity  of 
the  second  marriase  must  prevail  over  tbe  other. 
Johnson  v.  Johoson,  1  West.  Rep.  «ao,  lU  lU.  011, 85 
Am.  Bep.  888. 

Presumption  of  life  will  yield  In  favor  of  pre. 
sumption  of  Innocence.  Ixicbhart  v.  White,  18  Tex. 
UO:  spears  v.  Burton,  Kl-Ulss.  518. 

The  presumption  of  tbe  continuation  of  the  life 
of  a  former  husband  and  wife  must  yield  to  tbat 
of  ttie  validity  of  the  marriage.  GreeoslmrouBb 
V.  UndertilU,  U  Tt.  806;  R^If  v.  Drew.  12  Alkn, 
10:.  90  Am.  Deo.  188:  Harris  v.  Harris,  8  IlL  App.  07: 
Dixon  V.  People,  IB  MIota.  84;  Bex  v.  Twyntng.  t 
Bam.  Ai  Aid.  880. 

Tbe  presumption  of  death  from  long  absence  is 
aided  hf  tbe  presumptloa  that  tbo  party  was  Inno- 
oent  In  oontraothic  the  Booood  marriace.  Ckoaday 
T.  George.  6  filch.  Bq,  106;  Outpnian  r.  Ooo  pa,  ft 
Kioh.  L.  4tt. 

The  presumptioa'of  Innooeooe  is  not  coodusiFe. 
bat  the  Jury  most  oonsttor  all  the  evtdeooa  la  the 
case  and  Dwiely  give  the  nrasumrtton  of  Innooenoa 
14L.a  A. 


tbe  preference  to  turn  tbe  scale  when  the  evUeoon 
Is  evenly  balanced.  ICnnay  v.  Hurrajr,  <  Or.  IL 

Death  will  not  be  inesnmed  tn  oontnventlcNi  oT 
the  express  prortaloDS  of  the  statute.  Harrkna  v. 
Llnooln.  48  Ife.  SK;  Oom.  V.  Hash,  7  Met.  I91L 

Tbe  presumption  Is  tbat  price  to  the  second  aaar- 
rlage  the  flnt  husband  had  been  ascertained  to  ba 
dead,  ite  WilUams*  Bstate,  18  Pblta.  an. 

A  hoaband  two  years  absent  was  presumed  dead. 
In  bvor  ct  the  validity  of  his  wife^  marrl^n, 
WUkie  V,  OolUos,  48  Him.  4SL 

Where  tbe  absence  was  for  two  yeara  the  pre- 
sumption of  tbe  vaUdl^  of  the  manlage  praviAed 
over  tbe  presumption  of  Ufew  SreeBsborough  r. 
UDdertilll,  12  Vt.  aOL 

Where  tbe  wife  was  seen  within  twenly-flve  days 
of  tbe  seoond  marriage  of  the  husband  the  psv- 
sumption  of  lite  prevailed  over  that  of  tbe  vaUdfty 
of  the  second  narrlage.  Bex  v.  Haibone.  S  Ad. 

In  oontrast  with  tbe  atwve.  It  bas  been  held  tbat 
In  a  suit  for  dlTOroQ,  where  tbe  oiarriaitemust  be 
proved,  absence  of  tbe  woman^i  fecmer  busbUKt 
for  a  period  of  four  yean  at  the  time  of  her  seoood 
marriage  is  not  sufficient  to  raise  a  legal  presump- 
tion of  tbe  validity  of  the  seoond  mairlage,  aod 
the  biirdeo  is  on  tbe  wife,  who  is  se^ng  tbe  dt- 
voroe.  to  show  tbat  tbe  abeeat  hustMod  was  dead 
at  tbe  time  when  she  attempted  to  aontnct  tbe 
second  manlaga  McOatfrcv  v.  BenaoBt  88  Im. 
AnD.U6. 

Upon  an  IndkNment  for  blgamr  tbe  presumptloa 
that  the  former  wife  was  alive,  which  arises  troan 
the  fact  Ibist  she  was  seen  within  two  yean  of  tbe 
time  of  the  sseond  marrlMm,  ts  neolniBsed  bjr  prc^ 
suflivtlonillowtngfrom  teflactof  maRfag^aad 
unlesa  tbe  tttate  oOers  fartbsr  evtdenoe  of  tbe  bci. 
of  her  continued  life  there  ranpt  bs  an  acquittals 
Sqahe  v.  State,  4eiDd.  4G». 

But  In  Bngland  on  a  proaoentKin  for  Ugamy  oC 
one  wfH»  ^  allsfed  to  hai«  awnisd  wfcfle  ba%mB 
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reso^Tatlon,  wbo  awiu&acl  to  act  in  tb«  cnpnclty 
of  a  mioifller  in  sotemniziDff  tbe  manlage. 
lli^r  oonUnned  to  live  togeUwr  as  htuband 
and  wife  on  tbe  reeemtion  undl  1864,  whoa 
Megginson  was  dischar^  by  tbe  tben  agent, 
because  he  bad  an  Indian  woman  for  a  wife. 
Tliey  then  moved  to  the  Alsea  agen<7,  And  re- 
mained tbere  tmtil  1S06.  when  tney  settled  on 
a  fann  at  Cape  Foulweetber,  wbete  tbey  oon- 
tinned  to  veeide  until  Hc|[giiiaQn*a  deatb.  In 
1888.  During  all  (bis  time  th^  demeaned 
tbemaelves  towards  each  other  as  huBband  and 
wife,  lived  and  cohabited  tt^tber,  witb  a  full 
belief  that  they  were  lawfully  married;  had 
diUdren  bom  to  ibem;  were  recognized  and 
treated  by  tbetr  neighbora,  frienM,  and  ac- 
qnaiotancee  aa  bnsband  mm  wifa  Julia  was 
DO  longer  recognizad  as  a  ward  of  the  ^awem- 
meat,  or  as  belongiDg  to  tbe  wenny;  id  fact, 
no  question  as  to  the  validity  of  the  marriage 
■eems  to  have  been  suegested  or  thought  of 
until  after  H^ii^nsonV  death.  It  is  now 
claimed  (bat  tbe  marriage  was  invalid  because 
Newcomb,  before  whom  it  was  solemafzed, 
was  not  in  fact  a  mlDlster  of  the  gospel  au- 
thorised to  solemnize  marriages,  and  did  not 
mofeaa  to  act  in  that  capacuy  at  tbe  time. 
Upon  this  question  tbe  evidence  shows  New- 
comb  to  have  been,  botb  before  and  during  his 
service  as  Indian  agent,  a  member  of  the  Metho- 
dist Gburcb.  and  a  devoutly  religious  and  pious 
man,  sometimes  preaching  to  the  Indians  un- 
der  bis  cbarge,  as  well  aa  occupying  tbe  pulpit 
In  other  places.  He  was  mnerally  known  in 
and  around  tbe  agency  as  Preacher  or  Rever- 


end Newoomb,  and  was  so  introduced  to  some 
of  tbe  witnesses  by  mioistem  of  that  chnreh. 
Tbere  is  no  evidence  tbat  he  was  ever  formally 
authorised  to  preach,  nor  does  bis  name  ap- 
pear upon  the  records  ctf  the  conference  of  tbe 
church,  which,  however,  do  not  antedate 
April,  1860;  but  tbe  evidence  (bat  be  was  not 
a  regularly  authorized  minister  is  of  a  nesative 
character,  and  is  not  ioocnisisient  with  bis  pro- 
fessioDS  or  Imowa  repatation  as  a  preacber. 
The  day  before  the  marriage  of  M^;guuOD  and 
Julia  he  went  from  the  upper  to  tbe  lower 
farm  on  the  reservation,  for  the  purpose,  as 
reported  at  tbe  time,  of  solemnidng  this  mar- 
riage, and  while  tbere  did  solemnize  tbe  mar- 
riage in  the  presence-  of  witnesses,  according 
to  tbe  fonns  of  his  church,  and,  after  invok- 
ing tbe  divine  btessing  upon  tbe  union,  pfD> 
Douneed  them  man  and  w  ife. 

Upon  this  state  of  facts  we  ooofldently^ 
assert  tbat  no  well-considered  ease  can  be 
found  in  the  books  wbere  tbe  courts  in  a  civil 
case  have  declared  such  a  marriage  void,  and 
bastardized  tbe  cbildraa,  without  clear,  dis- 
tinct, and  satisfactory  proof  tbat  the  person 
solemnizing  the  marnace  was  not  authorized 
to  do  so.  indeed,  such  fi  tbe  estimate  in  which 
the  law  regards  the  consequences  flowing  from 
the  marriage  relation  tbat  it  fortifies  it  with  tlie 
presumption  of  validity,  wbicb  can  only  be 
overcome  by  tbe  most  clear  and  cogent  proof. 
All  Ihe  presumptions  are  in  favor  of  malrimooy. 
"  Tbe  law  presumes  m<vality,  and  not  iirjnor- 
alily;  marriage,  and  not  concubinage;  legiti- 
macy, and  not  bastardy.    Where  then  is 


uotber  husband  livliur  whom  she  left  four  years 
previously,  tba  law  makes  [no  presumption  either 
wmr  as  to  his  life  or  death,  tmt  Itlsaquesfeion  for 
tiwJatrcaaUthallaQtsof the'easBw  ltoff.T.JUim< 
iar,L.B.lCkownOas.  Bea.  IM. 

PrmmptUm  of  dttwrcc 

Tbe  eslstenee  of  a  dhroroe  mar  be  presoioed  In 
tivor  of  thevaildftyof  tbe*niaiTlase.  Blanohard 
v.Iambert.  »  lowa.»8,  Am.  Bq>.Mft;  AeBd- 
warda,  SB  Iowa,  487;  Harris  v.  Harris,  8  HL  An>>  ft- 
Id  a  salt  to  urttto  proper^  rights  dependtnc  upon 
Uie  vaUdltj'  of  a  nwirhwei  hj  a  aian  wbo  had  a 
wife  living  f  nHD  whom  he  bad  twen  separated  eight 
jears,  and  who  had  lo  the  neandDiemantod  again, 
tbe  biw  will  presume  a  divorae  between  then  and 
tbat  tbe  man's  seooDdmaRlasewaavidid.  OHnril 
v.OarroU.S0frez.  7«l 

Wberea  woman  wbo  entered  Into  a  oootnMt  of 
marriage  ww  shown  to  have  had  a  hnsbanVlvtag 
1b  Oai  maey  prtor  tbereto,  tbe  oourt  presamed  In 
favorof  tbevaUdlt!pof  tbe  marriage  tbat  tbe  fttst 
marriage  had  been  dlnotved  br  dlvoroei  Klein  v. 
Baadmaa.  m  Ua.  »>. 

Tbe  vmUdltr  ot  a  second  marringe  Is  not  over- 
eome  by  proof  that  tbe  fltst  wife  was  living  and 
had  not  obtained  a  dlvofoe  slnoe  he  might  have  ob- 
tained MM.  Goal  Bon  Coal  Oa  v.  Jones,  0  Watt* 
Bep.  600.  127  U.  888. 

Where  a  husband  abandoned  his  wife  la  IMtand 
married  another  woman  In  isffi.  and  In  181ft  tbe 
fonnar  wifb  obtained  a  divoroe  on  tbegraand  of 
JeeertlOB.  ifewas  held  that  the  proof  prevanted  the 
preaumptlgo  of  tbe  death  or  dlveroa  of  the  former 
wife  before  the  cootcaotlag  of  the  ■eoond  mar- 
TiMm  Oarawilght  v.li«aMni,10Wesc.Uep.  fias. 
mnbffB, 

wbsmdlvwoatsasBlBst  titenollarof  tbeiaw  tt 
wDl  n<st  1)9  pfaaniaed.    IteOartr  t.  HaGtatv,  S 
StroULlhll. 
14  L.  R.  A. 


Proof     fomur  tnarriaot,  to  ODsrfAroipaeeond  one 

One  asserting  a  prior  marriage  to  Invalidate  a 
snbeequeat  one  has  tbe  burden  of  showing  afflnna- 
tlvdjr  tbat  Itwaa  In  all  respeotain  oonformltrto 
law.  Redgrave  v.  Bedgiave,  SB  Ud.  H. 

Tbe  burden  of  ihowlng  that  there  was  a  former 
marriage  betwemi  tbe  parties  is  upon  tbe  persons 
dMoylng  the  vaUdf  tr  of  tbe  seoond  marriage.  COar- 
tonv.  Wardell.4  N.T.m 

One  who  attempts  to  impeach  the  valMitr  of  a 
marriage  beoause  of  tbe  ezhaenee  of  a  prior  mar^ 
rtage  of  (me  of  the  parties  has  the  barden  of  show- 
ing not  only  that  tbe  poson  with  whom  the  former 
marriage  was  ountncted  la  still  Uvlng  but  also  that 
DO  divorce  from  him  had  been  ot>talned.  Boulden 
V.  Mdntlre.  119  Ind.  SH. 

Where  a  woman  marries  a  man  having  a  former 
wife  Hring.  and  sabseqaeotlr  wttboot  prooarlng  a 
dlvoroe  marries  anotiker  oo  the  gronnd  (tf  tbe  In- 
validity of  her  first  naniage,  tbe  bnnlen  of  abcnr- 
Ingtbeinvalidttr  of  her  aecood  marriage  hecanae 
of  tbe  binding  effeot  of  the  first  Is  upon  theperaoo 
alleging  it.  Patterson  v.Oadnes,  47U.  8.SH0W. 
fi6Q,12ti.ed.SB& 

Where  a  former  marriage  ot  tbe  husband  ia 
pleaded  In  bar  ot  the  Interest  of  an  alleged  widow, 
strtot  proof  of  It  Is  required,  Taylor  v.  Taylor,  1 
Lee.sil. 

In  case  a  person  who  bas  been  oohabtUng  with 
another  of  the  opptwlte  sexgorethroogh  a  marriage 
eeeemoar  wtth  a  ttdid  pseson  the  daoWons  are 
wlds^  dlvargraSaa  to' the  propaa  solntlsnof  Hm 
oonfHoC  in  tbe  presuaiptioaa  of  marriage,  fknring 
from  oohabitatioa.  and  ot  validity  of  the  marriage, 
flowing  from  the  oeremony.  . 

Thus  it  tuu  been  held  tbat  the  presumption  oC 
marriage  arisiog  from  eobabltatloo  Is  rebutted  by 
tbaaubaevBent  penoanenS  aepafatlon  of  tiwpafr 
ties  wMioat  any  apparent  oanse,  Mtomf,  br  mar> 
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enongb  to  create  a  foandatfoD  for  tbe  pre- 
sumption of  marriage,  it  can  be  repelled  oalr 
by  ibe  most  cogent  and  BatUfactory  eFldeooe. 
Uynet  7.  MeDermett,  91  N.  T.  469, 43  Am. 
Rep.  677;  Lord  I^ndbnrat,  In  Morriaf.  Daeia, 
5  Clark  &  F.  1^,  speaking  of  this  presurop- 
tioD,  aays:  "The  presumption  of  law  is  not 
lightly  to  be  repelled.  It  is  not  to  be  broken 
in  upon  or  shaken  by  a  mere  balance  of  proba- 
bility. Tbe  evidence  for  tbe  purpoeeof  repel- 
ling it  must  be  stronr,  distinct,  satisfactorv, 
and  ooncluflive."  And  Tjtrd  Campbell  said  in 
Pfer*  T.  Fien,  2  H.  L.  Cas.  881,  it  couid  only 
by  nej^tived  "  br  disproving  every  reasonable 
possibiHty."  Wnere  a  formal  ceremony  of 
nmrriage  is  shown  between  persons  conipetent 
to  enter  into  that  relaHon,  followed  by  cohabi- 
tation, the  law  raises  the  presumptioa  of  a 
valid  marriage,  and  that  tbe  celebrant  was 
-leeally  anthwised  to  perform  the  aame;  and 
Ibis  presumptioD  can  only  be  overcome 
clear  aod  convincing  evidence  to  the  contrary. 
Marriage  by  a  person  assuming  to  act  as  a 
minister,  aod  being  per  Terba  deprtuenti,  the 
person  performing'  tbe  ceremony  must  be  pre- 
Humed  to  have  been  a  clergyman.  Patterwn 
V.  Oaines,  47  C.  8.  6  How.  5.50,  12  I.^  ed.  698; 

V,"  Brampton,  10  East,  282;  Londmderry 
r.  Vhfittr,  2  N.  H.  268,  9  Am.  Dec.  61;  Statf 
V.  A(>bey,  29  VI.  60;  67  Am.  Dec.  754;  Meyers 
V.  Pope,  110  Mass.  814;  Sedorave  v.  Redgrave, 
38  M(i.  98. 

Tbe  policy  of  the  law  is  strongly  opposed  to 
regardinga  muriage entered  iolo  In  good  faith, 


rlftffe  of  one  (rf  tbe  paiUes  Id  BOlemn  form  to  R  third 
pecoon:    Weatberford  v.  Weatherford.  CO  AJa. 

The  prenimptlon  of  maniaite  whiob  arfses  from 
tbe  oohabttatlon  of  a  man  wltti  a  troman  Is  ovur- 
thrown  if  darlnir  berUfeand  withoutanj'  proof  of 
dlToroe  be  marries  another  woman.  Jones  v. 
Jones,  46  Md.  145. 

And  the  first  marrtaffe  most  then  be  sbowii  as  m 
actual  fact  by  direct  proof.  Jonea  v.  Junes,  48  Hd. 
an.  SD  AoL  Bep.  466. 

Proof  of  acerttfloateof  mBrrlagebramaBlstnite 
witb  proof  of  cohabitation  and  reputation  but 
-without  pmof  of  pnbUoation  of  tbo  bans  Is  suffl- 
otenttoofltabllsh  Tnarriafre  as  affatnst  erldenoeof 
ootaabltatlon  and  reputation  of  a  prior  marrtaffo 
with  another  person  Uvln?  at  tbe  time  of  tbe  sec- 
ond one.   Wheeler  V.  WilliBros.  8  U.C.Q.  B.  77. 

Proof  of  the  general  reputetkmof  marriage,  and 
tbe  fact  of  ooliabltation  followed  by  the  blrtb  of 
obUdreo.  is  not  aalBcleat  proof  of  marriage  to 
overthrow  a  subaequent  oeranionlal  marriage  en. 
tared  into  by  one  of  the  parties  with  a  third  per- 
son.  Hyatt  7.  Hyatt,  44  111.  47S. 

In  a  suit  for  dtvoroe  for  adultery  with  a  woman 
-with  whom  a  man  had  gone  through  a  oeremonlal 
marriage  tbe  first  marriage  cannot  be  provei  by 
ocribaUtation  and  reputation,  shioe  it  would  render 
defendant  liable  to  pioaeoutlon  for  Wgamy.  Case 
V.  Case.  170BLEB8. 

To  defeat  a  marriage,  where  the  ceremony  bas 
been  shown  to  have  taben  place,  on  the  ground 
that  one  of  tlie  parttos  iml  oontraoted  a  marriage 
wMi  another  peiatnwho  wai  atUI  living,  there 
must  be  aotualaedisUagulsbed  from  presumptive 
proof  of  tbe  fltat  marriage,  and  for  that  purpose 
proof  of  oobabitatlOD  is  not  sotBolent.  Wadding* 
ham  V.  Waddingtiam.  4  West.  Bep.  8H,S1  Mo.  App. 

m. 

n  aaema  that  tbe  Jitrr  BlgM  And  tbe  «rtt  oobab. 
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believed  by  one  or  hoOx  ai  the  partfettobe 
legal,  followed  by  cohabitation,  as  void;  and, 
where  the  le^timacy  of  chfldren  la  called  in 
question,  boui  upon  antbority  and  gen  oil 
principles  of  public  policy  and  twtural  eqaitr, 
every  reasonable  presumption  is  iodulgisdiB 
favor  of  legitimacy.  Jotituon  v.  JoAnjoa,  10 
Mo.  72,  77  Am.  Dec.  S08.  Tbe  burden  of 
proof  is  on  tbe  party  objecting  to  tbe  nlirh'tj 
of  such  a  marriage  througbont.  against  the 
constant  pressure  of  this  presumption,  to  abow 
its  ille^lUy,  and  this  he  cannot  do  except  br 
removing  every  reasonable  presumption,  both 
oflaw  and  fact,  by  clear  and  positire  proof. 
Nor  do  any  provisions  of  the  statute  lo  force 
at  tbe  time  of  tbe  marriage  In  this  case  In  idj 
way  affect  the  rule  heretofore  stated.*  In 
Hutehins  v.  KimmeU,  81  Mich.  180.  18  Am. 
R'  p.  104,  Mr.  Juxfice  Cook-y,  iu  pawing  upon 

'A>'tH  1854,  pp.  4a2-«H.  provide  by  8ecUou4.thtl 
man  iiif^es  may  tie  solemn Ized  .  .  .  tbroimbout  Uie 
terntiiry  .  .  .  by  mlufatera of  the goifpel; "  brnc- 
tion  6.  itiat  "no  particular  form  snail  be  miuind, 
except  that  the  parties  shall  declare.  In  tbe  pna- 
eocv  of  tbe  .  .  .  minister  .  .  .  and  the  atte&diiv 
wllnr<4Nr«,  that  they  take  each  other  as  hustnod 
aod  wife,  and  In  every  case  there  shall  be  at  l<«t 
two  wtineases  preeent,.b(iBide8  the  penoo  perfora- 
ing  the  ceremony;^'  and  by  eeoCwa  13,  that  "no 
marrlagie  eolemnlfed  before  any  person  pnfeate 
to  l>o  a  .  .  .  mlntscer,  shall  be  deemed  or  adJodsM 
to  b*'  volfl,  nor  staiOl  tbe  legality  thereof  be  to  asT 
wuj  uffecbed  on  accoxint  ox  any  want  ot  judadlt. 
tlon  or  authority  In  sacb  anppoaed  .  .  .  mlnlMen 
provided,  the  marriage  be  oonsiimmated  with  i 
foil  l>elief  on  the  port  of  tbe  peraoassoaHrTied,dr 


Itatton  to  be  mnetTfotoas.  Jaolwm  v.  Claw,  IS 
Johns.  ML 

Where  a  marriage  Is  proved  a  former  one  cannot 
be  shown  by  proof  of  cohabitation  simply.  Poult- 
ney  v.  Voir  Haven,  Brayt.  185;  Hoiipt  v.  Houpt.  5 
Ohio,  939;  dtetum  in  Brmkejr  v.  Breakey, tV.CQ- 
B.849. 

But  proof  of  an  actual  flist  marriage  to,  of 
omirse^  admissible.  Jew^  v.  Jew^,  4S  U.  &  1 
How.  m.  11  L.  ed.  1U. 

It  seeou  that  the  mere  presumption  from  dr- 
oumstaQces  in  favor  of  a  prior  marriage  Is  at  least 
neutialtxed  by  Hie  presumption  agstmt  tbe  mn- 
alssloo  of  crime  In  contracting  a  subsequent  mar. 
riage.  Clayton  V.  Warden.  4  N,  T.  no. 

On  the  other  BMe,tt  has  been  held  that  proofot 
marriage  Is  notsufllofent  In  a  civil  action  tocx<^a<te 
tbe  ordinary  ctraumstantlal  evtdenoe  of  the  exlsl- 
enoe  of  a  previous  marriage,  of  one  of  the  partln 
to  a  third  person  MIU  living.  Camden  v,  BdgR^ 
n  He.  138, 40  Am.  Bep.  854. 

And  the  exlsteooe  of  the  first  marriage  maytw 
fonnd  from  such  evidence.  Artdier  v.  Halthcock. 
SI  N.  G.  4ei;  Donnelly  v.  Dono^,  8  B.  Mon.  II*. 

Proof  of  prior  marriage,  though  not  direct,  «ts 
held  suflldent  in  Norttifleld  v.  nymouth,  BO  Vt. 

tag. 

Without  notkrtng  the  qoesUon  of  tbe  bfndJnf  ef- 
fect of  tbe  second  marriage  tbe  oonrt,  tn  Peetr. 
Peet,  BS  Hlob.  4U,  held  Itlnaufllcteot  to  onrthmw 
tbe  praeumpti<m  of  marriage  flowtag  from  tbe 
fact  that  tbe  woman  bad  Hved  twenty  yean  with 
another  man  and  by  whom  he  Iwd  had  ttiMsai 
children!  bat  In  TonnsM  Appi  m  Weh.  m, 
court  refuaed  to  aet  upon  evMence  of  eohabHaMPB 
as  against  a  sa  tMsquent  marriage. 

Bvidflnee  of  cobatrttMMB  and  repote  to  shew 
marriage  was  received  and  duly  we^ibed.  bat  le- 
Jeoted.'ln  Charabertata  v.  Oamburialn.  71  If.  T. 
«B.  ILP.r. 
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iegnlit;  of  a  mtnfage  nnder  %  statute 
iml  with  the  one  mbove  leferred  to,  held 
evldenoe  that  a  ceremooy  was  performed 
ribly  fa  ctiebration  6f  marriage,  with  the 
rent  coDseot  and  co-operatioo  of  the  par- 
is  evidence  of  a  valid  marriage,  even 
;h  it  has  falleo  short  of  showing  that  the 
1017  rc^ulatiooa  bad  been  complied  with, 
d  ftffirmatlrdy  showo  that  they  were  not. 
ys:  "  This  has  become  the  settled  doctrine 
B  Amcticaii  courts;  the  few  cases  of  dis- 
or  apparent  dissent,  being  borne  down  by 
rcat  weight  of  authority  in  favor  of  the 
8  we  have  stated  it; "  citing  a  large  oum- 
aulboritles,  with  which  It  is  unnecessary 
lumber  this  opinion.  It  is  also  held  in 
tune  case  that  a  marriage  per  verba  de 
iti,  without  any  form  otceremoDy,  is  valid 
iading  nnder  the  statute;  but  we  do  not 
it  necessary  to  notice  that  qneBtlon  in 
we. 

!  error  into  which  counsel  for  appellants 
'alien  lies  in  supposing  that  the  burden  of 
is  on  the  respondents  to  show  all  the  es- 
l  reqnisites  or  a  valid  marriage,  and  that, 
;  failed  to  show  that  Newcomb  was  a 
rly  authorized  minister,  or  that  he  openly 
d  or  declared  to  Megginson  and  Julia  at 
ne  of  the  marriage  that  be  was  such 
er,  their  case  fails.   Tbi»  is  not  the  law. 

respondents  showed  a  formal  ceremony 
'riage,  at  the  time  and  place  all^^.  he- 
parties  competent  to  contract  marriage, 

a  person  assuming  to  act  in  the  capacity 
inister  of  the  gospel,  followed  by  colialn- 

under  a  belief  that  they  were  lawfully 
d,  the  law  immediately  attaches  thereto 
:  presumptions  neeeesHiy  to  make  the 
ge  valid,  and  the  burden  la  on  the  ap- 
a  to  show  clear,  distiDct^-posttive, 
tiafiwtory  proof  iia  invalidity.  Under 


the  statute  in  force  at  the  Ume,  thboduldonbr 
be  done  by  showing  not  simply  that  Newoonlo 
was  not  a  minister  aulbonzed  to.Mlennlze 
marriages,  but  that  he  did  not  pmless.or  pre- 
tend to  be  at  the  Ume,  or,  if  be  did  so  imtend. 
tfae  drcumstances  were  cuch  that  the  parties 
did  not  and  could  oot  have  reasonaUy  bi'iieved 
that  he  possessed  the  authority  be  assumed, 
and  Ibis  appellants  have  failed  to  do  in  every 
particular.  "  When  a  marriage,  therefore, 
says  Mr.  Bishop,  "  has  once  been  shown,  how- 
ever celebrated,  whether  regularly  or  irreg- 
ularly, or  however  proved,  whether  directly  or 
by  circumstantial  evidence,  the  law  raises  a 
strong  presumplion  In  favor  of  its  legality,  so 
that  the  burden  is  with  the  party  objecting 
throughout,  and  in  every  particular  |o  prove, 
agalDst  the  oonstant  pressure  of  tbls  presump- 
tion of  law,  that  it  is  illegal  and  void.  And  it 
has  been  considered  tfaat  the  validity  of  a  mar- 
riage cannot  be  tried  like  any  otherquestion  of 
fact  which  is  independent  of  presvmptios',  be- 
cause the  law,  besides  castiog  the  burden  of 
proof  upon  the  objecting  party,  wUl  aUll  pre- 
sume in  favnr  of  the  marriage,  and  this  pre- 
sumption increases  In  strength  with  the  lapse 
of  time  through  which  the  parties  are  cohabit- 
ing as  husband  and  wife.  It  being  for  the 
hiifbest  good  of  the  parties,  of  tbe  children, 
and  the  immunity  that  all  intercourse  be- 
tween the  tens  in  Its  nature  malritnonial 
should  be  Bucb  In  fact,  tbe  Jaw,  when  admin- 
istered enlightened  judge?,  seizes  upon  all 
presumptions,  both  of  law  and  of  fact,  prrasea 
into  its  service  all  things  which  can  help  it  In 
each  particular  case,  to  sustain  marriage,  and 
repel  the  conclusion  of  unlawful  oommerce." 
lBiahop.Mar.  ADii^.  $457.  '  ^ 
The  deere$  ^  the  eoutt  idew  i$  Um^on  «ff- 


mcsmm  supreme  coxtrt. 


3.  WARREN,  by  Next  Friend,  Apj^, 
Hugh  WARREN  et  at. 

t  Mich.  J 

lan  cauB  maintain  an  action  ftor 
aMng  th»  affectiona  of  her  bii»> 

where  she  bas  by  statute  the  risbt  to  a 
te  estate  and  to  brhiff  actkma  In  relation 
>  as  If  unmarried. 

(Deoemlter  21,  isn.) 

'H  to  tbe  Circuit  Court  for  Van  Buren 
Dty  to  review  a  judgment  in  favor  of 
nta  In  an  action  brought  to  recover 
I  for  tbealleged alienation  of  the  affec-i 
plaintiff's  husband.  Jteveraed. 
lets  are  stated  In  tbe  opinion.  . 


Metrrt.  IVlUIam  H.  Cook  and  Osbora 
*  mils,  for  appellaiU: 

In  Mitehett  y.  MttduU.  4f>  Mich.  68,  it  ap- 
peared that  the  husband  was  a  minor  and  tbat 
nls  father  was  entitled  to  his  services  and  so- 
ciety, and  in  that  respect  this  case  and  that  are 
different  upon  the  facts. 

When  the  Mitcheil  Cam  was  decided  Its  doc- 
trine was  in  line  with  Fan  Armtm  r.  Amn,'tn 
Bart).  544. 

The  courts  of  New  York  now  view  the  mat- 
ter differently. 

Jaynea  v.  Jaynea,  89  Hun,  40:  Bennett  v. 
Bennett.  6  L.  a  A.  653,  116  N.  T.  584. 
See  also  Foot  v.  Card,  6  L.  R  A.  829,  58 
Conn.  1;  Seawr  v.  Aiama  (N.  H.)  March  14, 
1890;  AmmU  t.^AmssM,  20  111.  App.  549;  Hajfnet 
T.  Nowlin  (Ind.)  Dec  8, 1801. 

In  Ohio  the  action  has  been  maintainable 
for  many  years. 


-The  authorlttes  upon  this  question,  pro 
are  ptaoticallr  all  vattaered  In  tiie  above 

d  opinion.  Of  the  reount  caoea  the  f  oUow- 
awenred  In  this  series,  three  wfth  full 

rr<Ma  bsleft  at  oounsel,  and  one  wttb  a 


note.  Bennett  V.  Bennett.  6  L.R.  A.  S6S,  He  N.T.SSi; 
Foot  V.  Card,6  L.  B.  A.  891.  S8  Oonn.  1;  DuEBes  v. 
Du1BeB,8L.B.A.tiO,7S  WlaV^  Doev.Boe,8  U 

B.  A.688.n]ie.ooi, 


85 


Digitized  by 


Google 


MS 


HicmoAii  SnvniB  Cooht. 


Obirk  Bartan,  1  Cfnn.  Sup.  Gt  418; 
W«aUai«  T.  Wr$aake,  84  Ohio  St.  691. 

And  Id  tbe  federal  courts  late  decisfoos  ara 
to  be  fnaod  in  hanoon;  •with  these  cases. 

Mt&r/utffy.  Mehr/ioff,  36  Fed.  Rep.  18. 

All  of  which  are  GODsiRtent  with  J4/nA  t. 
KnigU,  0  H.  L.  Oss.  677.  and  Wintrntm  ▼. 
OrtMhimk,  WUtes,  577. 

Omler  statutes  io  wbicb  married  TiromeD  are 
ptveo  as  pnrt  of  tbrir  separate  property  any 
rigbt  of  action  growiojif  out  of  tbe  Tiotation  of 
their  "  personaT rights,"  It  baa  been  held  that 
a  married  woman  tomj  sue  for  and  reoover 
damag<>stustaiDed  In  consequenoe  of  an  assault 
and  batterj  made  upon  her. 

8tn6»K>a  V.  Morrit.  37  Ohio  St.  10. 

Similar  actions,  however,  have  tieen  permis- 
sible in  Michigan  for  yean  wttbout  such  legis- 
lattuo. 

Beruer  t.  Jaer^ba,  21  Midi.  S15;  ZepROrtf  T. 
Pope,  27  Mich.  145. 

iie»^9.  A.  EL  Chwdlar  and  Beekart* 
Chandler,  for  appellee: 

A  wife  has  no  remedy  for  being  deprived  of 
tbe  Rocicly  of  ber  husband  by  slander  not 
amounling  to  a  charge  of  adultery,  causing 
him  lo  desert  beraod  ireat  tier  with  cruelty. 

1  Addi«>D,  Torts,  48;  Lynch  v.  K»igkt,  »  H. 
L.  Om.  577. 

It  fa  gfuerally  supposed  thai  tbe  wife  can 
bave  no  rii;ht  of  act  ion  sgaiost  one  who  should 
sedoee  her  husband's  affections  from  ber  or 
in  aoy  maoner  deprive  her  of  bis  care  and  so- 
ciety. 

Cookv,  Torts,  lat  ed.  227;  2  Kent.  Com.  182; 
Reeve,  Dom.  Itel.  110;  i^lM^     Kni^,  tu- 

Scbouler.  Dom.  Rel.  57,  eoundates  tbe  doc- 
trine that  tbe  husband  has  a  rivbt  of  actioo 
for  the  eoticement  of  the  wif^  but  nowbere 
does  he  intimate  that  the  wife  has  a  like  right. 

Bee  ako  1  Bl.  Com.  448. 

Our  statute  baa  not  removed  all  tbe  com- 
mon taw  disabiHtles  of  a  married  woman.  She 
can  only  sue  and  be  sued  In  relatfoa  (o  ber 
sole  property. 

How.  Stat.  @§  6395-6207. 

In  alt  niber  respects  she  is  a/eme  ootvrf ,  and 
aabject  lo  all  tbe  restraints  and  disabiliti^ 
oousequent  upon  tbet  relation. 

How  T.  A'orth,  13  West.  Rep.  910,  69  Mtrb. 
272;  Speier  v.  Ogftr,  2  L.  R  A.  845,  78  Micb. 
88.  . 

A  statute  cannot  be  extended  byconBtruc- 
tion  to  («sett  not  embraced  by  Its  language  nor 
within  its  design. 

JDe  Vrie$  v.  Qmklin,  22  Micb.  260;  BvueU 
T.  Fetpt^t  Ato.  Bank.  89  Uicb.  67L  83  Am. 
Hep.  444;  We$t  v.  Larawy,  28  lUch.  470; 
Wote  XyuR,  3  Hicih.  876;  SAannon  v.  /'w- 
pte,  5  Hicfa.  71;  Orane  v.  Reeder,  22  Mich.  822; 
Whipple  V.  8ai}inau>  Circuit  Jvdae,  26  Mich. 
842;  HiUey  v.  'Smith,  2  Micb.  4b6;  TannaJtOl 
V.  TuitU,  8  Mich,  104;  Maynardn  v.  CermoeU, 
Id.  8V9:  Detroit  v.  fvtnam.  45  Uich.  263;  De- 
iroltv,  Chaffee,  70  Micb.  80. 

Where  a  statute  is  remedial,  .it  must  be  fol- 
lowed with  81  ilctness  where  it  ^  ves  the  remedy 
i^faiost  ft  party  who  would  not  otherwise  be 
liable., 

XJIUwQo  (6  jr.  S.  C4>.  T,  Sturait.  44  Mich.  538. 
In  MitefteU  v.  Mitchell,  49  Mich.  68.  this 
court  rerused  to  sustain  the  action. 

14L.R  A. 


No  sacb  right  of  arHon  exlited  nder  the 
common  law  by  reason  of  the  legal  ui^  of 
husband  and  wife. 

Mekriioffv.  Mthrhcff.  26  Fed.  Rep^  14;  Wm- 
lake  V.  WMtaie.  84  Ohio  St.  681;  Logam  v. 
Lagan,  Tt  Ind.  fiB& 

Z)kMV.Aw.8l4.&A.8S8,88Me.  608.1b 
with  ua  on  all  fours,  and  holda  tliat  tbe  right 
can  only  be  eonfBned  by  tbe  taw-maki^ 
power. 

The  wife  hat  no  identity  t^atate  fraoi  har 

husband. 

i>uffla  T.  JThAv.  8  L.  &  a.  430^  n  Wla. 
874:  C/ifisax  v.  OHmn.  48  Wis.  23. 28  Am.  Rep. 
697;  Bamet  v.  Martm^lS  Wis.  S40,  6S  Am. 
Dec.  670. 

Tbe  wife  has  no  property  lo  tbe  eonaortium 
of  her  busiiand  that  is  lost,  nor  any  right  to  it 
that  baa  been  violated  at  common  law. 

Dujle»  V.  DujUo,  mpra;  1  Bl.  Com.  4A 
See  Muiford  v.  dneeU.  21  Ohio  St.  19L 

IHigtst  T.  2>t(jb*,  nipra,  is  the  Jeading  case, 
and  must  control  here, 

MoTH^       deHvered  the  oplBkMi  «(  Oe 

court: 

The  plaintiff  brings  this  suit,  allwing  that 
tbe  defendants  have  wrongfully  comunM  to- 
gether and  alienated  the  affedfims  of  ber  hoa- 
tiand,  Gewge  L.  Warren,  from  ber.  and  earned 
him  to  df«ert  and  abandm  her,  and  she  claims 
damages  therefor.  Tbe  court  below  held  tbet 
a  married  woman  in  this  Slate  cannot  main- 
tain an  action  of  this  kind.  The  cartectDese 
of  this  liolding  is  tbe  only  qnestioa  to  be  de- 
termined, lu  UitehrU  T.  MOdM,  40  Mich. 
9-*,  by  an  equal  division  of  Ibb  court,  Ae 
Judgment  of  tbe  court  below  agaimt  tbe  wife 
was  affirmed.  In  that  case  it  appeara  Ibat  tbe 
husbaod  was  a  minor  when  named.  No 
opinions  were  filed  io  the  case,  and  we  are 
tlierefore  ntA  informed  as  to  tbe  reasons  for 
aucb  affirmance.  I  shall  ntrt  consider  tbe  caao 
as  an  adjudication  of  tbe  important  question 
here  presented,  but  shall  ezsmine  it  as  tf  It 
were  a  new  qurRtlon  before  this  court  It 
seems  from  the  brief  of  counsel  in  Mitfkkl  v. 
MitehM,  tupra,  tiist  tiM  question  of  the 
minority  of  tlie  busbaod,  and  the  rigbt  of  his 
father,  wlio  was  the  defendant,  to  his  services 
and  aoHety,  was  made  a  prominent  point  in 
tbe  defease  of  the  suit,  and  this  may  have  been 
tbe  controlling  reason  of  the  deciwon.  Ko 
such  qupfllion  is  in  this  case.  The  right  of  m. 
wife  to  recover  damages  for  tbe  alieoaUon  of 
ber  husband's  affections,  and  tbe  consequent 
loss  of  bis  society,  assistance,  and  support,  un- 
der the  law  of  this  State,  is  tbe" naked  issue  in- 
volved bere.  I  have  no  hesitation  In  hoMlm- 
tbat  she  has  such  right.  I  do  not  think  it  ma- 
terial whether  or  not  sbe  had  this  rigbt  under 
the  common  law.  In  tbe  adjudicated  esees 
there  is  a  difference  of  opinion  as  to  ber  oooa- 
mon-law  right,  some  of  the  courts  hokliii^ 
that,  "as  tM  wife  bad  no  right  of  |»oper^ 
,  .  .  tn  any  dHmages  cecorcied  on  lier  ne- 
couot.  for  any  cause,  neither  could  she  bevo 
any  right  of  action  to  recover  them."  Ih^tm 
V.  DvMet,  76  Wis?  874,  8  L.  R.  420;  WW 
lake  V.  Wenaahe,  84  Ohio  St.  621;  Zfeev.  Ase, 
82  Me.  SOS,  a  L.  R.  A.  883:  Lman  v. 
77  Ind.  65S-  SUhxhog  MBkrloff,  96  Fed. 
BeikUL 
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New  York  tt  Is  held  tb«t  It  wMOcmsiteed 
le  common  law  that  tbe  damues  lor  per- 
]  iojariH  twIoDged  to  ber,  as  ue  husband 
loot  sue  without  joitring  hbwife.  If  Ibe 
Bgcs  wen  recovered  before  tbe  deatli  of 
liQsbBDd,  tbe  money  so  coUected  became 
iroperty;  but,  if  be  died  before  tbe  suit 
delemiDed,  tbe  riebt  of  actioo  anrriTed 
le  wife,  and  tbe  damages  recoveied  be- 
■d  to  her.  From  this  it  is  dedocBd  tbat 
jgbt  of  action  belonged  to  ber.  Bentutt 
iHtuit.  116  N.  T.  C8C  6  L.  R.  A.  558. 
ider  the  statute  of  tMs  Btaie  idatin  to 
igbts  of  narfied  women,  and  tbe  dcdaioas 
ir  own  courts  in  rekttoB  tbereto,  tbe  rigbt 
e  wife  to  bring  tbia  actitm,  as  well  as  all 

suits  to  redress  ber  personal  wrooffs, 
s  to  me  to  be  perfectly  clear.  "Tbat  tbe 
and  nessonal  eatM»  of  etery  female,  ao- 
d  before  marrtags,  and  all  property^  real 
personal,  to  wblcb  sbe  may  afterwards 
ne  entitled  by  gift,  gcmnt,  ioberltaace. 

or  in  any  otber  manner,  shall  be  and 
ID  the  estate  and  property  of  such  female, 
ihall  not  be  liable  for  tbe  debts,  obliga- 

aad  eagagemcBta  of  her  huaband,  and 
be  oontxacted,  sold,  transferred,  mort- 
I,  coDveyed,  derised,  or  beqomthed  by 
a  tbe  same  manner  and  in  tbe  like  effect 
]he  were  unmarried."  How.  Btat.  §  6395. 
ODS  may  be  brought  by  and  against  a 
ed  womao  in  relation  to  ber  sole  prop- 
Id  the  same  manner  as  if  she  were  un- 
ed;  and  in  cases  where  Uie  proper^  of 
ustMud  cannot  be  sold,  niorl^gtea,  or 
vise  iocnmbered  without  the  consent  of 
fe,  to  be  given  In  tbe  manner  piesorttwd 
r,  or  when  bis  property  is  ezempt  by  law 
lale  OS  enenlion  or  other  flaal  process 

from  any  court  afalnrt  him.  bis  wife 
irlnicAD  aelioo  in  her  own  name,  with 
»  effect  aa  in  csaea  of  aetiona  In  relation 
:  sola  proptfty  as  aforesaid."  How. 
;  6207.  Under  these  aUtutes  It  baa  been 
lat  a  wife  Is  entitled  to  and  may  sue  for 
cover  in  ber  own  name  damages  for  ber 
al  injuriea  and  aofferfaig  from  aanolt 
itteiy,  (Bofi/er  v.  Jaeai»,  81  Mich.  ai6; 
T.  Adam*,  16  Micb.  17I^ia7;)  and  for 
a  to  ber  person  through  the  ncgHgence 
>iber,  (Michigan  Gent.  B.  Co.  t.  Cde- 
8  Mich.  440;}  also  for  slander.  {Leonard 
'.,  %1  Micb.  145.)  If  the  damages  in 
isce  are  ber  individual  property,  aa  «z- 

tield  in  Berger  v,  JaaA*,  I  cannot  see 
1  rraaon  and  on  principle,  the  damagea 

from  the  km  <n  tbe  society  and  sup- 
ber  busband  are  not  also  her  indivldnal 
y .  Surely  tbe  support  and  maintenance 
ibe  ia  entlUed  to  from  ber  biHbaod,  and 
ib«  loeps  by  bis  abandonment.  Is  cap- 
'  ready  and  accurate  raeasoxenaent  in 

and  cents,  and  can  taa  said  to  be  a 
J  right,  which. she  lias  lost  by  tbe 
ul  interference  of  tbe  defendants.  Tbe 

tbe  society,of  ber  husband,  and  her 
nniFOiab  and  suffering,  is  not  so  easily 
oed  when  compensation  is  sought,  and 
^nRed  by  a  money  standard;  hot 
a  tar  aiicfa  aognkb  nd  snffering  are 
B  beat  the  jury  can,  and  are  penniauble, 
aetlmM  or  lorta. 

T  tbe  Civil  Damage  Lav,  wlitch  gives 
.  A. 


a  right  of  action  to  tba  wife,  who  baa  bein  in- 
jui«l  'in  her  persbn  or  propeity,  means  of 
support,  cw  otherwise"  by  awr-iatexkaied  per- 
son, it  has  been  held  in  tbb  State  that  she 
might  recover  damagea  for  being  excluded 
from  aocit-ty  by  her  husband's  IntoxicaiioD. 
and  for  ber  mental  suffering  on  account  of 
such  drunkeooess.  fHrndv.  JMtnit,  87  Mich, 
8S.  There  has  never  been  any  reason  nnted 
against  the  right  of  tbe  hasband  to  sue  fbr  the 
IwottbeeoMM-Mmof  hlawifew  ADdff.aa 
shown,  tiie  wife  is  now,  under  eltburtbe  Uberal 
tetter  or  flf^t  of  onr  marriajie' laws,  eatiiled, 
aa  of  ber  own  property,  to  thedatBages  arising 
from  ber  persoaal  Injuries,  tbe  Inj'iriet  to  ber 
body  or  mind,  then  cas  be  no  good  reation 
why  she  cannot  sua  for  aad  leoover  damagea 
for  tbe  loss  of  the  eonamitvmot  her  huaband, 
tbat  does  not  equally  and  as  well  apply  to  the 
suit  of  tbe  husband  on  account  of  the  loss  of 
ber  society.  Tbe  wife  ia  entitled  tntbe8oot<>ty, 
ixntectioov  and  support  of  ber  husband  as  cer- 
tainly, under  the  law,  and  moral  rif;bl.  ab 
be  Is  to  ber  society  and  servfros  in  bis  bouse- 
bold.  "These  redproral  rights  may  be  re- 
garded aa  the  property  of  tbe  respective  parties 
In  tbe  broad  senae  of  the  word  *|MDperty,' 
which  Inobides  tbiocs  not  taogitile  and  vieibte, 
and  applfpB.io  what  is  exclusively  one's  own." 
Smith,  J.,  io  Janet  T.  Jatut,  89  Hun,  40. 
Tbbi  is  given  to  her  by  the  niarriage  relation: 
it  is  her  property.  .As  is  well  said  In  Foot  v. 
<Xif4  58  Conn.  1.  «  1^  R.  A.  "Tbe  right 
of  Ibe  husband  to  tbe  affeellona  and  aodety  of 
tho  wife  has  ever  been  regarded  as  a  valuaiile 
property  rigbt,  and  he  has  always  been  per- 
lalited  to  sue  for  the  loss  of  it.  Upon  pt-in. 
ciple,  this  rie'bt  is  as  valuable  lu  ber  as  is  tbat 
of  tbe  husband  to  bim."  And  in  tkaver  v. 
A^m  (M.  H.)  ll»  AtL  Rep.  TNI.  it  Is  said: 
"Aa  In  natural  Justice  no  reason  eslstswliy 
the  ri^t  of  the  wife  tn  nuintain  an  action 
at^lnst  the  seductress  of  ber  bunband  should 
not  be  CQ-exiensive  wiib  ble  rigbt  of  action 
against  her  seducer,  nnihlng  hut  Imoerativo 
necessily  would  justify  a  decisioo  that  she 
could  not  maintain  such  an  action."  In 
further  support  of  her  rigbt  to  maintain  suit, 
see  Weatlake  v.  Weaiake,  84  Ohio  SL  688{ 
Bennett  v.  Bennett,  11«  N.  T.  584.  0  U  R  A. 
6fi8;  Javnee  v.  Jaynn,  80  Hud,  40;  Warner  v. 
.Vtl/er,  17  Abb  N.  C.  8S1;  VkwrehmM.  Lmie, 
Id.  226;  Hekrheff^.  MehHiaff,  26  Frd.  Rep. 
18;  Bieelow,  Torts.  108;  haifna  v.  Wotfflm 
(Ind.)  Deo.  8, 1601;  Cooley.  Trirta,  2d  ed.  note 
t.iW,  BakerY.  Betktr,  10  Abb^  N,  0.  298; 
Allium  V.  AiaseA.  7  Abb.  N.  C.  249:  StewM 
V.  BameU.  SO  lU.  App.  648;  Foot  v.  Card,  S8 
Conn.  1, «  L.  R  A.  829;  Seawrt.  Adamt{^. 
H.)  10  Atl.  Rep.  778.  The  cases  botdinir  llto 
oootrary  doctrine  are:  Doe  v.  Soe,  82  tie.  508. 
8  L.  R.  A.  688-  Uigan  v.  Logdu  77  Ind.  508, 
since  overroied  I9  Btinm  v.  imoKn,  tupra; 
/>K^v.2>«^,78WU.874.8  L.  a  A.  42a 
Tbe  hater  caas  is  nindpatly  relied  upon  in  de- 
fendant'e  brief.  With  aU  due  reaped  to  that 
court  and  tbe  learned  judge  who  wrote  the 
opinion,  I  cannot  rect^ize  the  reawming'  in 
support  of  the  decision  as  sound.  The  irga^ 
ment.  In  subetanoe,  is  tbat  tbe  wife  is  purer 
and  better  than  the  hnAand,  and  goverped 
more  by  principle,  iU)d  she  faefdonf  violates  ih^ 
marriage  ol^tjntioaft  Tbat.  she  Is  more  dor 
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mesHc,  and  U  surnxMed  to  hare  tfa«  pownal 
care  of  the  booBwold.  Her  dutfet  require  her 
to  be  more  constantly  st  heme,  where  the  but- 
band  may  nearly  always  expect  to  find  her 
and  enjoy  her  society:  while  the  husband  Is 
obliged  by  bis  buBioeas  to  be  frequently  awav 
from  home,  which  deprlres  hu  wife  of  his 
society.  He  is  exposea  to  tiie  tempiatiotis  of 
the  world,  to  whidh  be  easily  succumbs,  with- 
drawing him  away  from  ber,  which  cooditton 
of  things  Um  wife  bad  reason  to  expect  when 
ahe  married  blm.  Aod  that  for  these  reasons 
it  cannot  be  said  that  the  "wife's  right  to  the 
society  of  her  husband  is  the  same  in  kind,  de- 

free,  and  value  as  his  right  to  her  sociffty." 
t  is  also  said  by  the  kanwd  judge  that,  "if 
permitted,  tbeiigmof  notioa  in  the  wife  would 
tie  the  moBt  fraitf nl  wniroe  of  litigatioa  ot  any 
that  can  be  thougbt  of."  and  that  the  justice 
and  advaotwes  of  mefa  an  action  are  at  least 
doubtful,  u  seems  to  me  that  the  necessary 
abseoce  from  the  home  of  one  more  than  the 
other  can  nuke  no  difference  in  tbelr  respectiTe 
rigbte.  Although  the  wife  may  never  go  ont- 
aue  the  tbre^wd  of  the  home,  the  husband 
cannot  enjoy  ber  society  unless  he  is  also  in 
the  house:  nor  can  she  enjoy  his  society  while 
he  is  away  from  ber.  Nor  is  the  fact  that  she 
is  purer  and  more  domestic  than  her  husband, 
and  1^  likely  to  abnndon  tlie  home  than  be 
is,  any  leason  why  she  should  be  denied  the 


same  redress  that  be  has  in  such  cases.  Be- 
cause the  history  of  the  race,  and  our  knowl- 
edge of  human  natnre,  tdl  us  that  the  wrfe  li 
less  easily  led  astray,  aod  ha  affections  aUta- 
ated,  than  ber  husband,  is  no  reawn  why  iht 
should  be  denied  tbe  remedy  which  for  tite 
same  wrone  is  freely  given  b!m.  And  if,  m 
suggested  by  tbe  learned  jodg«.  such  actioiit 
would  be  numberless  if  permitted  to  tbe  wife, 
it  would  still  fumlBb  no  adequate  enMUKt  for 
denying  to  a  deaerviog  woman,  fouify  wroogtd 
in  ber  dearest  rights,  the  redress  that  the  law 
gives  without  question  to  her  husband  under 
like  circumstances.  It  is  an  cM  maziBi,  mad 
a  Kood  one,  that  the  law  will  never  "suffer  to 
injury  atid  a  damage  without  ledresa."  WDl 
the  law  aid  tbe  buaband,  and  not  b^  the  wife 
fn  a  like  case?  Not  underthe  present  ral^M- 
ened  views  of  tbe  marriage  relation  and  ib 
redprocal  rij^bts  and  duties.  The  reasoofng 
that  deprives  tbe  wife  of  redress  when  btr 
husband  is  taken  away  from  her  by  the  Uand- 
ishments  aod  unlawful  influence  of  oliien  is 
a  relic  of  the  barbatl^  of  tiie  cooinxm  law, 
which,  in  effect,  made  tbe  wife  tbe  mere  aor- 
ant  of  her  husband,  and  deprives  hn  of  aD 
right  to  redress  har  persmuu  wroagi  except 
by  his  will. 

The  judgment  of  the  court  btlow  u  rmmi, 
and  a  new  trial  granted,  with  costs. 

The  other  Juatioea  couctirred. 
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LOUISVILLE  ft  NABHTILLB  B.  CO., 
■a.  ' 

W.L.  WALLACE.  , 
K-:  "Penn  

L  Ifo  Intereat  befbra  Jad^puant  can  be  m- 

olnded  In  tbe  reooverj'  for  penonal  Injuiiee. 
8.  bitereat  Impronerly  tautlnflad  in  a 
Judgment  may  be  remitted  oA  appeal  to  prevent 
levenal  for  that  reason. 


I.— 


(Deoember  12,  imj 


APPEAL  by  defendant  from  a  judgment  of 
tbe  C^ult  Court  of  Sumner  County, 
which  in(^oded  an  award  af  interest  In  a  judg- 
ment in  favor  of  plaintiff,  in  anacUon  bronght 
to  recover  damages  Itw  personal  injuries  al- 
leged to  bave  resolled  from  defendant's  negli- 
gence.    Affirmed  vpon  condition  thai  the 
amount  ailovedfor  iitterttt  be  remitted. 
Tbe  facts  are  stated  in  the  (Hriaion. 
Me»ir$.  8.  F.  WUaon.  R.  K.  OUlMpto 
and  Oeorse  Bod  die  for  appellant 
ift*.  4,  tT  Tnnwr  lor  appebee. 


Snod^raaa*  J.,  delivered  the  opinion  of 
the  court: 

Tbe  defendant  in  error,  while  in  tbe  snrice 
of  the  Louisville  A  Kadiville  Railroad  Com 
pany  as  brakeman,  sustained  severe  personal 
iniury,  resulting  in  tbe  loos  of  a  leg,  which  he 
alleged  was  occasioned  by  the  n^Iigence  ot 
the  Company.  He  sued  for  $1S,0(!I0  dftmtjRs 
aod  recovered  lodgment  for  90,940.  iV 
Company  appealed,  and  aaalgned  numerooE 
emm.  It  ts  not  deemed  matvlal  to  nodce  bat 
one  of  them,  as  tiie  others  are  not  well  takta. 
and  involve  no^ng  new,  so  aa  to  make  ihcir 
consideration  in  a  written  o^dolon  necenaiy. 
The  one  material  to  be  considered  relates  to 
the  question  of  interest.  The  court  told  the 
jiiry  it  could  assess  plaintiff's  damages  wHb  or 
witnout  Interest,  aa  the  jury  should  see  proper, 
in  connectiim  viUi  InstracUons  as  to  the  omsi- 
ure  of  damages  not  otherwfae  complained  ol 
The  verdict  assessed  tbe  damages  st  |7,Q0O 
with  seven  years*  intmst,  9S,im.  a^r^thii 
$9,940.  It  is  objected  in  the  assignment  oc 
errors  that  the  atage  on  tbfs  quesiloo  ond 
verdict,  with  judgment  therecNi.  are  crRMMonL 
This  iavolvea  a  conskleimtitHi  of  tbe  qnerttaii 
What  is  the  true  measure  of  damages  m  waA 


Hon.— IntmsC  on  omotml  of  Ammvss  awOrOtdfor 
j     thenapUgswt  *H^Mm  tf  a  iiersoaal  ta^wrw. 

b  addition  to  Oe  decWons  eltad  in  tbe  prfnotpal 
case  as  to  tbe  right  toadd  totetest  to  the  amount 

of  dania|(ee  awarded  by  the  verdict  In  ao  action  to 
reoorer  for  ^rsooal  Injuries,  EU  v.  Nofthetn  Pao. 
B.CO.  (N.  Diijk.)  IS  L.  B.  A.  S7.  decides  that  under 
the  Nmili  Dakoia  Conuriled  lAwa,  1 4BT8,  such  fa- 
terest  may  fen  allowed  In  ttiedlsoreUou  of  tbe  Jury, 
14  L.  R.  A. 


but  that  a  Undlng  iMtruotion  br  tbe  court  to 
allow  Kucb  Interest  was  error. 

In  soaie  cases  the  statotos  provide  fOr  As  allo«^ 
anee  oC  teteresfc  upon  the  amount  o(  aum» 
awarded  tai  ease  of  tbe  death  of  thepenoB  tnjined. 

but  even  In  sucA  casea  to  be  Included  is  tbe  verdiet 
they  must  also  be  Included  In  tbe  od  Oammm 
ohiuse  of  tbe  deolarattoD.  Boboetelttv.How  T^ork, 
N.  H.  ft  H.  B.  Oh  M IM.  Bep. 
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penonal  fnjary?  The  rule  for  dettnaiatng ' 
damagee  for  uijaiies  not  leaulting  in  deau 
(where  the  statute  flxea  the  measore)  and  not 
calliDg'for  ezemplaiT  puDiabment,  dedactble 
-from  the  decisions  of  Uils  court  slDce  its  or- 
nnizaUoD  !n  this  State,  is  that  of  compen«a- 
Uoo  for  mental  saflerit:^  and  pbTSteal  pain, 
low  of  time,  and  expenses  iaciaent  to  the 
iojnry,  and,  if  it  be  permanent,  the  loss  re- 
sulUng  from  complete  or  partial  disability  In 
bodth,  mind,  or  person  thereby  occasioned. 
JknA  this  it  the  rule  moat  consonant  lo  reason 
aAaptxA  in  other  states.  9  Bedgw.  Dam.  8ih 
ed.  g  481  «f  Mg.;  6  Am.  A  loitg.  Sncyclop. 
Law,  pp.  40-44,  and  nates;  Ittinoit  Cent.  R. 
Go.  T.  AMd,  S7  111.  484,  87  Am.  Dee.  300.  As 
tiib  sum  in  gross  inohides  all  the  compensation 
nfaich  is  requislie  to  cover  pahi,  suffmng,  and 
dteabyity  to  date  of  JudnneDt,  wad  pmsiwct- 
fvely  beyond,  it  is  inteomd  to  be  and  is  the 
faB  measure  of  reccveryi  and  cannot  be  sop- 
ptemented  by  the  new  element  of  damages  for 
the  detention  of  tbls  sum  from  the  dale  of  the 
injury.  The  measure  of  damngeS  being  thus 
teed,  it  Is  expected  tbat  In  determining  it 
Joriea  and  courts  will  m^e  the  sum  ffiven  in 
rrass  a  fair  and  Just  compensatloa,  and  one  In 
fnll  of  amount  proper  to  be  given  when  ren- 
dered, whether  soon  or  late  after  the  injorr;  as, 
if  given  soon,  it  looks  to  conUnuiog  suffering 
and  disability,  just  aa,  when  given  late,  it  in- 
chidea  tbat  of  the  past.  It  is  obvious  that 
damages  could  not  be  given  for  paio  and  suf- 
fering and  disability  ezperieucei  on  tbe  very 
dav  of  trial,  and  then  interest  added  f6r  years 
1»iore.  These  are  items  considered  to  main 
up  tbe  aggregate  then  due,  and  tbe  gross  emu 
then  for  the  first  time  judicially  ascertained. 
The  errCH-  of  tbe  court  below  whs  Id  tbe  ns- 
aamption  tbat  a  like  measure  of  damages  la 
applied  in  this  class  of  cases  as  in  tbat  of  in- 
jury to  property  effecting  its  destruction  or 
ocHiTersion  or  other  twlawful  or  fraudulent 
misappropriadoD,  or  detention  of  property  or 
money,  in  wbicb  the  rule  applied  by  the  circuit 
judge  is  held  to  be  a  proper  one;  not  on  the 
tlieory,  even  in  this  class  of  cases,  tbat  interest 
aa  such  is  due,  but  tbat  tbe  plaintiff  is  entitletj 
to  tbte  fixed  sum  of  moneV  or  d^nlte  money 
value  of  property  converted  or  destroyed,  and 
tbe  jury  may  give  as  damages  an  amount 
equal  to  interest  on  tbe  value  (if  the  property. 
But  such  rule  applies  alone  to  such  c&ava,  and 
not  to  that  of  personal  injury,  which  does  not 
cease  when  inflicted,  and  is  not  Rusceptible  of 
definite  and  accurate  compensation.  It  never 
creates  a  debt,  nor  becomes  one,  until  it  is 
tudicially  ascertained  and  determined.  Only 
from  that  time  can  it  draw  interest;  and  inter- 
eat  or  damages  cannot  at  any  prec^eding  time 
be  added  to  it  without  changing  and  super- 
adding a  new  element,  never  given  in  this 
State  or  any  other  in  a  similar  ca5e,  so  far  as 
our  investigation  has  discovered.  The  counsel 
of  plaintiff,  who  cite  many  autbnrilies  sup- 
posed to  be  in  support  of  the  ruling  below, 
were  doubtless  midcd  by  the  generality  of 
terms  used  in  some  of  them.  Under  tbe  head 
of  "Interest,"  after  stating  tbat  "  it  was  gen- 
erally allowed  by  law  on  two  grounds,  namely, 
CD  contract,  express  or  impltod,  or  by  way  of 
damaffet  dtter  for  d^nlt  in  payment  of  a 
debt  or  for  a  use  or  benefit  derived  from  the 

14  Ifc  R.  A. 


mon^  of  another,"  it  is  ^ted  in  11  Am.  A 
Bog.  Eocyclop.  Law  that,  "where  it  is  im- 
possd  to  punHD  tortiona,  negHgeot,  or  fraudu- 
lent eondnct,  it  is  a  ^esUon  within  the 
discretion  of  tbe  jury."  Page  880.  Pcnr  this 
{HTOpoeiUon  various  snlliorlnes  are  cited,  iu- 
clnding  Mr.  Sedgwick  on  Damages,  p.  874, 
(tbe  reference  being  to  paging  of  the  fifth  or 
earlier  edition.)  Tms  author  uses  slnsilar  gen- 
eral terms,  but  oeltiMr  was  speaking  of  cases 
of  personal  injury,  bnt  of  the  class  of  cases  to 
wbicb  w<i  liaTe  referred,  as  fully  appears  from 
Mr.  Sedgwick^  further  discosnon  of  this  gen- 
eral bead,  on  pages  885, 88C,  and  as  most  clearly 
appears  from  a  reference  to  the  antboritin 
cited  both,  which  relate  to  oases  of  trover 
and  trespass  and  to  property  controversies  only. 
Id  neither  of  these  books  is  the  proposition 
nowUteag^ttobesastaioedbytfaemadvuioed, 
•^that  Uie  tneastire  of  damages  for  a  personal 
Injury  tockides  damages  for  detention  of  tbe 
supposed  amount  due.  The  generality  of 
statement  iudnlged  in  that  and  former  editions 
of  this  work  Is  corrected  by  erittors  of  the  last 
Mltlon.  Chapter  10  of  tbe  flnt  volume  of  this 
edition  is  derottsd  to  interest  Allowed  tn  actions 
where  it  is  role  of  law,  or  in  tbe  discretion 
of  tbe  jury  or  court  trying  tbe  case,  allowed  as 
partof  tbe  measure  of  damages.  Inthesecases 
are  enumerated  and  discussed  those  actions 
sounding  in  tort  in  wbicb  interest  may  be  given 
as  damsges.  Tbe  distinction  is  there  taken, 
as  taken  here,  and  action^  for  personal  injuries 
excluded,  because  of  tbe  existence  of  a  wholly 
different  measure  of  damages  respecting  them. 
Id  tbiaoonnecttm  we  quote  section  820  in  the 
volume  ami  chapter  referred  to:  "Itsufficently 
appears,  from  what  has  already  been  said,  tbat 
there  is  no  general  principle  which  prevents 
tbe  recovwy  of  interest  in  actions  of  tort.  The 
fact  Ihbt  tbe  demand  is  unliquidated  has  been 
sbowB  to  be  insnflteinit  to  -exetude  interest, 
and  there  is  nothing  in  tbe  mere  form  of  the 
action  wbicb  renders  It  unreasonable  that  in- 
terest should  be  given.  Nevertheless  it  is  in 
the  region  of  tort  that  we  find  tbe  clearest  cases 
for  disallowance  of  interest.  There  are  many 
cases  which  are  not  jirougfat  to  recover  a  sum 
of  money  represteting  a  property  loss  of  tbe 
plaintiff,  and  it  is  frequently  said  broadly  tbat 
mterest  Is  not  allowed  in  such  actions.  It  is 
certainly  not  allowed  in  such  actions  as  assault 
and  battery,  or  for  personal  injury  by  negli- 
gence, libel,  slander,  seduction,"  etc.  Tbe 
measure  of  damage  ia  such  case  seems  no- 
where to  include  this  or  be  based  upon  this 
idea.  Even  in  respect  to  injury  or  destruction 
of  property,  when  the  Supreme  Court  of  the 
United  Stales  has  adopted  fully  tbe  prevailing 
rule  allowing  damages  in  the  form  of  intt>r«.st 
on  value  of  the  property,  the  rule  has  been 
limited  to  such  injury  of  properly  or  property 
right  as  bad  a  fixed  or  certain  value;  and  it  w 
accordingly  held  in  that  court  tbat  indefinite 
damages,  as  tbat  resulting  from  infringement 
of  a  patent,  could  not  bear  interest  until 
after  tbe  amount  had  been  judicially  ascer- 
tained. Tilahman  v.  Pnetor,  125  U.  6. 161, 31 
L.ed.  672. 

The  direct  question  we  fU'e  considering  also 
came  before  the  Supreme  Judicial  Conrt  of 
Maine,  and  It  was  there  beU  that  tbe  rule  per- 
mitting damages  equal  to  Interesl  oi  value  of 
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Iffopextj  In  cafM  of  tn^wn  and  trover  did  not 
apply,  and  Uiat  Imereat  could  not  tw  allowed 
tipoD  a  recovety  for  peraooal  Injury,  and  that, 
loo,  undK  It  B4Atute  aaitaorising  a  recovery 
'Mo  tbe  aroonDt  of  the  damage  ausUined. 
(Tbia  ia  nut  maieriat.  bowever.  aa  their  siatute 
gave  no  more  oor  leas  right  than  exiau  here.) 
Sargert  v.  Hampden,  88  Me.  681.  Tbe  raaes 
cited  by  the  cditora  of  the  laat  edUloa  of  Serf  g 
wirk  OD  Damages  sualatoing  the  propnsiitoo 
thai  Intcmt  cannot  be  tocliiaed  in  a  recovery 
of  damages  tor  personal  iojuriea  are  from 
Georgia  and  Fenoaylvaoia.  BatUree  v.  Ohap- 
man,  79  Oa.  574:  Watern  A  A.  R.  Co.  v. 
Young,  81  Ga.  887;  PiitAurgh,  8.  R  Oo.  v. 
Taylor,  104  Pa.  806.  Tbeee  caws  have  all 
bera  examined,  and  fully  ausiaio  the  text. 
One  of  the  caws  dted  to  the  proporitioD  In 
Am.  tfe  Eng.  Eoryrlop.  Law  was  a  Pvonsyl- 
vania  case,  earlier  than  ei>hfT  of  those  to 
which  we  have  referred.  Thecsae  there  cited, 
(/'oMott  T.  Seed,  16  Scig.  &  B.  S66.>  which  we 
bave  not  been  aUo  to  find  in  librariw  here, 
waa  evldenily  not  one  of  poraiHial  injiuy,  m 
else  not  conalMent  with  later  boldlnga  <tf  that 
court.  Indeed,  tbe  Pennsylvania  court  eeena 
hardiv  In  have  gone  ao  far  oo  that  quevihrn 
lo  reiererce  to  etlowanoe  of  Interest  as  dam- 
ages  in  other  actions  ex  deUeto  as  other  courts. 
In  auiis  for  the  destructioo  of  property  that 
court  has  held  ihri,  while  lapm  of  time  may 
be  looked  to,  it  Is  error  to  instruct  tbe  jury 
that  plaintiff  U  entitled  to  interest  on  such  (um- 
age  from  the  time  it  occuried.  Plymovih  Tap. 
T.  Orawr,  120  Pa.  24;  Emeraon  v.  f^ehoonmater, 
186  Pa.  4:17.  Of  tbe  other  cases  cited  in  Am. 
^  Eng.  Encyclop.  Law.  we  have  examined 
thoee  ia  18  Wis.  81,  (Hinekl^  v.  Beekteith,)  86 
N.  T.  689,  (  Vandevoort  v.  0»mtd,)  and  80  Tex. 
348,  (Woffe  V.  Lae^).  They  all  ausudn  tbe 
text  as  it  IS  intended  to  be  ubderstood,  and  as 
we  bave  bereio  explained,  and  doubtiew  tbe 


other  oases  do  ao.  To  die  same  effect  are  the 
eases  of  Uneokt  t.  Vb^n,  U  V.  8.  7  WalL 
19  L.  ed.  106:  Dper  t.  J/ational  fi$Mm 
Nat.  Oa.  118  U.  8.  607.  80  L.  ed.  1S8:  UmtM 
States  V.  North  OaroUna.  136  U.  6.  811,  84  L. 
ed.  886;  Ctmtent  w.  Spear,  66  Vi.  401:  and 
caaea  from  American  dedaions  and  rqiorta 
cited  in  Bapalje's  Digest,  volume  I,  pp. 
1U89-1041,  under  heads  Trom-  and  W/iem  Im- 
tereet  may  be  Added,  and  volume  8,  p.  1991, 
under  bead  of  Jntereet.  Bee  also  1  Sedrw. 
Dam.  ^§  4S2-498,  8th  ed.  The  effect  an4 
meaaing  of  slaiements  quoted  from  Am.  & 
Eng.  Eot^clopi  Law  and  its  reference  to 
Sedgw.  Dam.  are  made  perfectly  clear  wbeo 
these  caaea  and  authorities  bernn  added  are 
examined,  and  tbe  geooaJily  of  eipnartoM 
linrfird  to  tiie  purpose  of  tlidr  use  awiUwdaae 
of  caaea  being  considered.  They  were  not 
dealing  at  aU,  nor  intended  to  be'  andenrtood 
as  deoUug,  with  tbe  qaeation  of  recovery  lor 
peisoosl  uijorfrs.  wbicb  la  ilaeK  a  recovery  of 
damages  pure  and  afmple,  and  nwasored  by  a 
rule  which  needs  no  supplement  that  would 
add  damages  to  dsasagea.  The  charge  and 
verdict  were  therefore  emneous  on  this  poiat, 
and  prejudicial  to  defendant  to  tbe  extent  ami 
only  to  the  extent  of  tbe  injury.  Tbe  drcnit 
judge  roi^t  have  refused  to  receive  tbe  verdict 
as  to  interest,  and  the  aame  effect  may  now 
fnllow  a  remitting  of  the  interest  fdaintiff, 
if  he  elects  to  do  so.  In  that  event  the  plaim- 
iiff  it  entUled  to  a  judgment  for  $7,0OO,  viik 
interett  from  date  «/  it»  rendition,  and  eoeta, 
and  with  this  modlDcatlon  tbe  jodgnient  will 
be  affirmed.  This  was  the  pracUce  adopted  in 
the  Maine  case  oo  this  point,  as  well  aa  in  one 
of  tbe  Fenosylvania  cases,  (186  Pa.  487,)  citing 
several  others,  sad  is  claariy  tbe  correct  ndft. 
In  defsttlt  of  such  lemlaskm,  a  new  trial  wlU 
be  granted. 
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ILLIKOIS  CENTRAL  R  CO.,  Appt,, 

V. 

O.  a  PETERSEN. 


(  Mfia.  ) 

Tbare  la  no  aWUcKtton  on  a  railroad 
oompaDy  to  laj-  oat  for  ralnaJIng  a 


cajr  hirad  at  a  eertala  prlea  ftw  tta 

trip,  and  partlj-  fliled  with  bocaes.  because  oo* 
oC  them  has  gotten  down  in  the  oar,  wbaa  tbe 
owner  is  with  them  and  under  tlw  eanttaot  la 
chargeable  with  their  oant.  and  can  If  be  oboosaa 
abandon  the  oontraot altogether. or  makeaaew 
one  for  a  longer  time. 

(April  Term,  UBLl 


Nom— KrCraonNnarir  wiloadfn0      KvofaMh  In 
transitu. 

A  movlMon.  in  a  oontraot  tor  tbe  transportation 
of  cattle,  that  tbe  shipper  should  hiadand  unload 
them  at  his  own  risk,  does  not  deprive  the  oavrter 
of  Its  just,  rational  and  neoeaaarr  dlaorettou  of 
determining  when  tbe  exlgeodes  of  traasportatton 
require  tbem  to  be  unloaded.  UcAUater  r.  Cbt- 
oago.  R.  I.  ft  P.  R.  Co.  74  Ho.  SSL 

Where  the  contract  for  the  transportatlOQ  of 
cattle  placed  ttte  entire  risk  of  tbe  Joumejr  and  the 
dutr  of  loading  and  unloadlDfr  upon  tbe  shipper, 
requiring  Uie  carrier  only  to  f  umi»b  aseManoe,  tbe 
train  having  t>een  detayed  by  a  «JOW-*»<»rni.  the 
carrier  Is  under  do  obligation  to  unload  the  oattle 
when  the  shipper  bad  ohaige  of  them  and  aalgfct 

14  u  a  A. 


himself  have  ^]nloaded  them.  Penn  v.  Buffalo 
B.  B.  CO.  49  N.  T.  9)4, 10  Am.  Bep.  dU. 

When  tbe  transit  of  a  consignment  of  ttvestoek 
is  Majed  without  Just! Sable  exoose.  tbe  carrier  ta 
liable  for  damages  resulting  from  a  refosul  to 
aUow  the  shipper  to  unload  and  water  tbe  atook. 
Harris  v.  Nortbero  Indiana  B.  Co. »  N.  T.  JBL 

Notwithstanding  a  oootraet  tw  tiansportatkxk 
of  livestock  exempted  tbe  carrier  from  any  Uabtl. 
Ity  for  damages  reaultlng  from  delajr,  it  was  tbe 
dutr  of  the  oatrier.  upno  reasonable  request  of  tbe 
shipper,  after  the  train  was  stopped  braHood,  to 
so  place  the  oais  aa  to  be  convenient  to  tbe  osoal 
and  aooeasible  means  of  unloading.  If  Umt  wan 
praotloable.  and  faflure  todosoearrtaewlthHtbe 
UaUU^  for  resultant  dasMgea.  BIBiv.NewToek 
Oent.B.Oo.NN.T.& 
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>EAL  by  defenclaDt  from  a  t^i'*)!;™™*  ^ 
K  CIrcuh  Court  for  Htnds  Cwdit  te 
flf  pMoiiff  in  an  acdoo  to  teoorcr  daoi- 
for  iajortes  to  certaio  hones  vbUe  on 
(rf  dffcDdaot'a  cars  for  traDRportatioD, 
I  teniltrd  Is  tbe  dwth  of  two  and  sertoua 
t  to  Mrml  otbets,  and  whtch  ward 
d  lo  ba  dw  to  defendants  negltgeoce. 
ltd. 

;  faeti  are  stated  tn  the  opinion. 

in.  W.  P.  Harrla  and  J.  B.  Harrla 

•pdtaat 

B.  B.  BaUwlB  for  ^peUee. 

lodsi  Oil.  J.,  deUveted  tbe  ofrfnioo  of 

iitt: 

ler  tbe  spectal  contoaet  lo  evideDce,  and 
whfcb  we  appeike  seeks  a  reeorery,  the 
laot  eorporaiion  kt  to  appellee  an  entire 
I  be  nsed  by  hha  In  tbe  tniDRpuristlonof 
is  denominated  "emigrant  movables," 
ing.  Id  tbls  lostaace,  of  six  bomes  and  a 
nlscellaaeotis  property,— com,  f«cd-fituff, 
ire,  etc.  The  car  was  under  the  ebiiree 
tbe  care  of  appellee,  was  loaded  hy  hna 
iwn  dlKcretiOQ,  and  was  faeld  lo  tbe  de 
I't  yarda  at  CbicaRO,  to  meet  appellee's 
,  for  about  tbrt^  days.  In  order  to  per- 
m  to  oomi^ete  his  load;  aod  this  wbile 
rses  were  all  on  tbe  car,  tbey  having 
Mtded  at  a  polot  tblrtv  miles  oortb  of 
ol  Tbe  contract  siipulatef*,  for  the 
td  Company,  agalmt  lia  bllfty  on  lis  part, 
forlnjoties  reaultiag  from  ofdllsiona  or 
lent  In  transportatlMi.  Tbat  tbe  ralK 
nited  its  liablHty  for  willful  lojaries  or 
^ligence  Is  oot  eonteoded  by  fis  roan- 
ty  tbis  special  contract  the  appellee 
to  ft«d.  water  and  take  care  of  bis 
md  to  load  and  unload  the  animal*,  and 
opt  the  Railroad  Company  from  Inas 
ng  hy  jnmplDg  from  tbe  cars,  delay 
08,  or  any  damage  the  stock  might 
except  such  as  should  TesuH  fmm  col- 
tr  derailment  of  cars  In  course  of  trans- 
D.  Suitable  provision  was  made  for 
nod  watering  the  stock  on  the  car,  and 
sn  pn^rly  fed  and  watered  by  ap- 
wbo  aocompanied  the  atock,  without 
ebat^  thao  tbe  prleopaM  for  the  use 
After  tbe  stock  bad  been  loaded 
t  confined  in  tbe  car  for  nearly  three 
le  appellee  comfdeted  bis  additlonid 
and  the  car  was  taken  in  charge  by 
t.  to  be  transported  oa  lu  route  to 


Jackaon,  HIsbl  The  h«i  day  after  leaving 
OMoago  appellee  discovered  tM(  one  ot  the 
young  fltanums  was  damn  the  oar.  He  got 
It  up,  bitt  befbra  reaohtng  Centralla  aad  about 
a  day  afler  tbe  Journey  had  been  b^uo,  the 
same  young  animal  was  found  down  again 
and.  aa  was  thoiq^ht  by  appellee,  to  ba  down 
flnally,  aa  be  exprexaos  it  On  reachlog  Cen* 
tralia  appellee  made  application  to  tbe  Rail- 
road Company's  ageat  to  be  laU  out  for  twen- 
ty-four honra,  to  tbe  end  that  he  might  rear- 
range bia  load,  (then  platalyseen  to  have  been 
improperly  loaded,)  and  to  rest  hfa  stock, 
which  application  was  not  accepted  and  com- 
plied witb,  though  tbe  car  of  ap]  e'lee  was 
actually  taken  out  of  the  train  in  wbrch  It  was 
bein*  carried,  and  was  permitted  lo  lie  atCeo- 
tralia  for  a  few  hours,— a  time  too  short,  how- 
ever, aa  appellee  thought,  to  afford  him  oppor- 
loniiy  to  onload,  nat  hla  stock  and  rearrange 
tbe  load. 

Tbe  question,  then,  wblch  meets  us  on  the 
thre^oM  oF  the  case,  and  whoae  detarminalioa 
by  us  may  prove  conclusive  ot  tbe  entire  con* 
trovM^r  is.  Had  ibe  appdiee  tiie  rlgnt  to  de- 
mand tbat  he  be  laid  out  at  Centralhi!  If  he 
bad  this  right,  how  was  ft  acquhredf  Was  It 
an  Implify]  oUigalioD  reeHng  upon  the  railroadf 
If  it  finds  rest  uoder  the  contract,  it  wiU  be 
found  by  Impllcatioa.  There  is  no  express 
obligatiou  of  tills  character  appearing  oo  the 
face  of  tbe  instrament.  If  It  waa  an  Implied 
ohligatinn  on  the  ratimad,  how  Is  tbe  Implicar 
tion  raised?  If  It  was  tbe  onstom  of  the  Rail- 
road Company  to  lay  out  cars  tn  wblch  a  few 
horses  were  rarrled,  then  there  was  an  implied 
obligation  assumKl  to  romply  witb  such  cus- 
tom 00  the  part  of  the  railroad.  But  the  un- 
dispuled  evidence  perfectiy  shows  that,  wbile 
it  waa  Uw  custom  to  lay  out  carload  lota  of 
animals  every  twenty-f6or  or  tweoQr-e^t 
honra,  in  order  that  they  might  be  fed,  wat- 
ered, and  oared  for.  no  sach  custom  pievailed 
or  existed  In  cases  where  a  few  aDiiiials  only 
were  loaded  la  a  car,  and  where  provision  waa 
made  tbereoo  for  watering  ana  feeding  the 
animals.  Tbe  custom  was  unknown  in  cases  of 
tbe  latter  character.  Kor  does  the  absence  of 
the  custom  Seem  unnatural,  there  bring  no 
necesrity,  apparentiy,  in  ordinary  f»sea,  for 
any  auHttding.  The  cases  referred  to  by  apptd- 
lee's  connsel,— jRtfBOT*  Oent.  R.  Oo.  v.  Adam$, 
43  111.  4;4,  67  Am.  Dec.  351,  and  Toiede,  W. 
A  W.  R.  Oo.  V.  Tlumpton.  71  III.  434,— raised  an 
implied  obligation  on  the  carrier  to  throw 


aoaae.lf  ttaeooodootor  badnoraason  to 
tiat  he  oouJd  run  tbe  train  tbrougli  tlie 
er,  of  which  he  had  l>ewi  warned,  his 
:  the  requesCof  tlielitalppw  to  liavethe 
9d  BO  that  ttie  stock  oould  be  unloaded  at 
,  before  the  Ugh  watev  was  reaotied,  is 
e  which  renders  the  oarrter  liable  for 
caused  by  the  train  being  delayed  at  a 
ve  the  fftook  oonld  not  lie  unloaded.  iMd. 
4888  of  the  United  Statee  Bevtoed  Stat- 
ilblthvaoarrlsrfrom  transportina  Uve- 
M  BRme  can  for  more  than  twenty-eight 
VB  honrs  without  ooloadlng,  doca  act 
Birter  the  ilgtat  to  oooflne  stock  In  can 
ama,  -wbether  It  would  be  iMgUgcnt  or 
do.  Ulaaouri  Fac  B.  Oa  r.  Ivy,  79  Tex, 

r  wlko  violates  such  atatute  is  Uable,  not 
A. 


only  tot  tbe  penalty  presorlbed  thweby,  hat  is 
negUjrent  per  ae.  and  liable  for  die  daauwea  reauIU 
ing  theterrom.  Nashrillflk  a  *  St  lb  &  OOu  V. 
Heggle  (Ga.)  Nov.  SI,  1K0U: 

The  fact  tbat  the  stoolt-yaidB  ot  tbe  earrterat 
the  regular  station  f or.unkadlng  and  feeding  were 
on  fire  when  tbe  train  paamd  Is  no  ezouee  for  not 
unloading  the  stock  at  some  adjaoent  polot.  IMd. 

Although  hr  the  o<»itnu>t  lor  the  tranqKutatton 
of  Uvestook  the  shipper  Is  to  feed,  water,  and  care 
for.tjiem  while  Ui  traoait.  if  tb^  axe  detataiaa  to 
such  an  extent  that  It  is  neoeasary,  lu  order  to 
avoid  Injurr,  to  unload,  water  and  feed  them,  the 
carrier  m  llalde  tor  danuqica  arislnflr  from  Ita  fall> 
weto  provide  the  ab^par  with  aottablafholtttiea 
foraodtring.  Dunn  v.BjannibalASt  J.  B.  Ck).6B 
Vo.  M;  Ohylor,  B.  *  B.  B.  Oo.  r.  Montgomerr 
<!Daz.  J^w-)  April »,  IML  J.  O.  O. 
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vMer  on  cnnrded  in  a  ear.  because  of 
tbe  known  0U8U»m  of  railroads  to  bo  a«ily 
water  to  tbat  partlcuhir  animal.  The  otner 
case  relied  upon  bj  counsel  for  appellee  is  that 
of  Ktnniek  v.  Chicago,  R.  1.  A  A  B.  Co.,  69 
Iowa,  660.  Id  that  case  tbe  railroad  compaDv 
received  a  carload  of  bogs  from  plaintiff,  and, 
after  loading-  and  starting  tbem  on  tbeir 
joiiraey, '  tbere  was  aoch  delay,  by  reaaoo  of 
the  wrecking  of  another  train,  that  a  number 
of  tbe  bogs  died;  and  the  court  held,  as  it  was 
a  natural  propensity  of  bogs  to  struggle  to  get 
near  to  or  away  from  the  ooora  of  a  car,  when 
it  is  left  standing,  and  to  "pile  up"  on  each 
other  in  saeh  struggles,  and  thereby  produce 
Injary  or  death,  and  as  It  appeared  that  the 
injuriea  complained  of  were  attributable  to  tbe 
fulure  of  the  railroad  compaoy  to  give  tbe  an- 
imals any  attention  during  the  twelve  hours 
during  which  the  trHin  was  standing  still  be- 
cause of  tbe  obstrucling  wreck,  Ibat  tbe  com- 
pany was  liable  becanse  of  its  negligence,  in 
Ibis  extraordinary  danger  to  the  animals,  in 
failing  to  do  wfaiat  tbe  delay  and  consequent 
peril  to  tbe  animals  required  should  be  done. 
We  fail  to  see  any  support  in  any  of  these 
cases  for  tbe  proposition  that  there  was  an  im- 
plied bbliiration  in  the  case  at  bar  upon  tbe 
Railroad  Company  to  lay  out  tbe  car,  which 
appellee  had  hired,  for  twraty-four  hours  at 
Oentnlia.  The  contrary  is  involved  in  these 
decisions,  as  we  understand  tbem. 

In  tbe  absenceof  any  custom  imposing obli- 
t^aiion  to  lay  out  on  tbe  appellee,  what  is  there 
in  tbe  conduct  of  the  parties  to  the  contract 
before  us  which  will  autboriKe  us  to  say  thnt 
any  purpose  to  lay  out  tbe  car.  after  it  hati 
been  started  on  Its  way  (o  its  destination,  was 
in  tbe  minds  of  tbe  Company  and  the  appellee? 
What  is  tbe  foandatlon  for  implying  tbat  tbe 
minds  of  tbe  parlies  ever  dwelt  upon  or  met 
in  any  unexpressed  agreement  tbat  appellee 
■■ihould  have  such  right?  We  have  been  un- 
able to  find  any  circumstance,  even,  wbich 
tooda  to  support  that  propoiilinn.  On  the 
other  band,  uere  is  much  in  tbe  evidence  of 
the  anwilee  which  strongly  shows  tbat  he  re- 
garded the  nee  of  the  car  as  confined  to  one 
oonlinuous  trip.  He  placed  three  horses  in 
each  end  of  tbe  car,  and  then  partitioned  t)otb 
ends  in  front  of  the  horses,  their  heads  being 
towards  the  middle  doors  of  tbe  car.  He  like- 
wise made  Stalls  for  the  boraes,  respectively, 
within  tbe  partitioned  spaces,  and  then  he  pro* 
eeeded  to  fill  up  the  vacant  space  in  the  middle 
of  the  car  with  a  targe  quantity  of  corn  and 
other  feed  stuff,  household  goods,  etc.  The 
whole  arrangement  of  tbe  carload,  as  made  by 
the  ^>pellee,  prerludcd  tin  unloading  of  the 


car;  nnlett  with  madi  labor  and  btmrideraUe 
titti&  It  is  perfectly  appannt  that  neitber 
when  the  contract  was  ezecoted  nor  when  tha 
car  was  loaded  was  there  any  thought  of  tiav- 
log  a  layout  accorded  him  while  on  tbe  way, 
in  the  mind  of  appellee  himself  even.  We 
fail  to  find  any  ground  for  maintaining  that 
there  was  ^oy  implied  oUigatioo,  unda  tbe 
contract,  to  ^ve  appellee  tlie  desired  layout 

It  is  said  by  counsel  for  appellee  tbat  by 
section  4aH6,  U.  8.  Bev.  Stat.,  a  definite  rule 
for  tbe  transportation  of  animals  is  created, 
and  penalties  preecribed  for  disregard  of  the 
rule.  With  this  rule  and  its  oiforcemeot  tbe 
courts  of  the .  Stale  are  no  way  otmoemed. 
But  the  Act  itself,  in  a  subsequent  seciim, 
provides  for  the  recovery  of  the  penalty  is  a 
civil  action  In  the  i»oper  federal  couxt;  It  I* 
waste  of  words  to  say  more.  Is  tbere  an  obli- 
gation, founded  in  common  humanity,  wbich 
required  the  Railroad  Company  to  lay  out  ap- 
pellee's car,  in  order  tbat  dumb  brutes  may 
have  relief  from  suffering  and  rescue  from 
death?  It  is  not  necessary  for  us  to  answer. 
The  evidence  satisfies  us  tbat  the  appellee  did 
not  bimaelf  think  the  stock  in  the  coodiiion 
indicated  in  tbe  foregoing  question  when  bo 
made  bis  request  at  Centralia  to  be  laid  out^ 
Surely  it  cannot  be  believed  that,  if  he  then 
knew,  or  bad  reason  to  know,  tbat  very  valu- 
able stallions  (one  of  which  he  bad  paid  $800 
for)  and  valuable  mares  were  in  peril  of  im- 
pending death  or  serious  injury,  self-iotoeit 
as  well  OS  bumanityi  would  not  have  oao- 
strained  him  to  make  a  new  contract  for  longer 
U£e  of  bis  car,  or,  if  necessary,  to  abandon  al- 
together bis  then  contract  with  the  Railroad 
Company,  and  take  Uie  diaiwes  of  tbe  trifiio; 
loss  of  «ttO,  which  he  bad  ttoand  himself  to- 
pay  the  railroad,  by  then  and  Uiere  nnloeding^ 
bis  car  and  leaving  the  train.  It  is  manirtst 
tbat  by  keeping  his  stock  on  the  car  for 
three  days  before  slarUng  them  southward 
from  Chicago,  and  by  so  loading  tbe  car  as  to 
render  it  impoasible  to  take  the  stock  out  with- 
out crest  trouble  and  delay,  the  appdiee  had 
placed  himself  Id  the  unfortunate  situolioa 
which  confronted  bim  st  Centralia,  and  from 
which  be  could  only  extricate  himself  by 
making  a  new  contract  for  tbe  of  the  car 
for  a  longer  time  than  originally  thought  need- 
ful, or  by  abandoning  bis  contract  altogether, 
and  removing  his  stock  from  the  train.  Aft 
tiiese  views,  for  tbe  present,  appear  to  cot  m 
by  tbe  roots  appeUce  s  conteotlon.  we  And  it 
unnecessary  to  express  anj  opinun  en  an^ 
other  point  involved. 

ReverMd  and  remanded. 


ALABAMA  SUPREME  COURT. 


Harry  WARDEN,  Apft., 
v. 

LOUISVILLE  &  NASHVILLE  R  00. 

i  Ala  ) 

1.  For  atemkeBaa  to  sit  on  the  <sr«w- 


bemK  in'fi«ntof  theen^^laewittaUBleir* 

hanfflnir  over  fn  front  or  the  pilot  wtaUe  tbe  train 
Is  ruDDlng  between  stations  on  tbe  main  liocuid 
It  Is  DO  sense  neoesnarf  tor  tain  to  be  there,  la  ««. 
Ilgencewhiob  will  prevent  a  rcooverr  for  Injuries 
suntBloed  as  tbe  result  of  oollMon  wUb  tbe  nil 
of  abfaectlng  road,  wbtcb  injury  be  would  one 


Note.— Contr<bt*foru  ntgitoence    niflmad  emptoyi 
tnroing  on  em/tne. 
In  harmonv  with  tbe  ease  of  lUisourlFae.  &  00. 
14  L.aA. 


r.  UoOally.4l  Ron.  MB,  dtoouned  to  tbe  opinkn,  it 
Is  held  bj  a  Minnesota  cose  not  to  be  oontrtbotorjr 
nevHgeiuBefOrBswltctaiBantorldeootlielkoat  In- 
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TmT«  reoefTdfl  If  be  bad  been  gteo  where  oo  tbe 
utda. 

,Tb»  eaa^em  «ir  »«lmOT«rpmNBa«> 

rUle  upon  ■  pilot  of  u  mgtB»  caanot  pieroqt 
BDOb  anaoe  from  behis  ragiudied  u  Beffliceooe. 

S.  TheopiaioB  Of  awltiteaB  that  It  tonot 
more  dahserous  to  ride  od  Um  fmot  ot  an  enfftoe 
than  oo  tbe  top  of  tbe  oars  is  Dot  ftdmlnlble. 

^  XttaaqBMliosftorttieoirarttosagra'i 
■mMM*  of  1»w  tba(  Ibe  omgB-beeoi  In  frcmt  ot 
■n  eagtanai  &  mora  dangerous  poeltkra  than  the 
top  itf  the  tnUn  whUe  It  Is  Id  motloB. 

(November  S5,  imj 

APFBAL  brpTsfoliff  from  a  jndgmeDt  of 
the  City  Court  of  Birmtngham  in  favor  of 
<lcreDdaDtio  an  action  brongbt  to  Tecover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
-aulied  from  defendaot's  negligence.  Afilrmed. ' 
.  Tbe  facts  sufflcieotly  appear  in  the  opinion. 

Mfurt.  TalteliBrro  *  HonglitOB,  for  ap- 
pellsDl; 

A  servant  may  sbov  custom  In  opporition 
to  rule  of  master. 

Wood,  Mast  &  Serv.  8  401;  Spronff  v.  Boa- 
ton  A  A.  M.  Oo.  5a  N.  T.  M;  little  Reck,  M. 
R.AT.R.  Co.  V.  Lewrett,  48  Ark.  8S8,  8  Am. 
8L  Rep.  280:  -Flw  t.  MiniuapoUt  d  ft.  L.  B. 
<V.  80  Minn.  S81,  11  Am.  ft  Eng.  R  R.  Oae. 
108. 

Mmn.  Hewitt.  Walker  *  Porter  for 

appellee. 

McClellaB.  J.,  detlTered  the  opfnion  of 
the  court: 

Appellant  was  ptaintlfr  below.  He  received 
-personal  injuries  while  in  tbe  service  of  the 
appellee  as  headorfroDtbrakemao  ooafreigbt 
train,  and  brought  tbts  action  to  recover  dam- 
ages therefor.  Tbe  trial  was  hod  upon  tbe 
general  issue,  and  aeveral  special  pleas,  each 
aveniDK  platDCifl*s  contrlbotory  negligence. 
No  evfdenoe  was  addneed  cioapt  on  tbe  part 
of  the  platnliff,  find  apon  this  the  court  gave 
tbe  general  affirmative  charge  In  favor  of  the 
'defendant  on  the  theory  that  bis  own  evidence 
was  free  from  conflict  and  all  contrary  infer- 
«Dce9  to  tbe  proof  of  negligenoe  on  plaintiff's 
pan  which  proximately  ooDtributed  to  the  in- 
jury sustained  by  Mm.  This  evideuoe  showed 
that  tbe  train  on  which  plaintiff  was  employed 
was  a  regular  cross-country  freight  train  of 
tbe  defendant  company,.  Its  ran  was  over  tbe 
line  between  Bessemer  and  Boylea  station,  a 
-distance  of  seventeen  miles,  between  which 


pc^nts  were  four  other  stations  from  one  to 
senni  miles  apart.  The  buadooes  of  this  train 
wasto  TBcetve  aad  deltverat these interuiediate 
aad  termlDal  stations  can  laden  with  ore,  pig- 
iioB,  and  the  like,  aad  also  general  :^lgtit: 
and  in  dotng'  Ike  work  assigned  to  it,  it  was 
necesan  to  do  more  or  less  switching,  and 
setting  IB  upon  and  taking  out  from  side 
trackB  loaded  cars,  at  each  one  of  ibeae  sta- 
tions.  It  was  plaintiff's  duty,  when  tbe  tmiu 
was  proceediog  along  tbe  lioe.  to  Mtend  to  tbe 
beakes  on  tbe  two  or  three  oars  next  to  tbe  <n- 
gioe,— a  doty  which  oonld  be  perfomied  only 
on  the  tops  of  the  cars;  and,  on  approaching  a 
station  at  which  cars  were  to  be  left  or  taken 
on,  bis  duty  was  to  open  switches  leading  into 
and  out  of  sidings,— a  duly  which  could  only 
be  performed  oa  the  ground,  in  front  of  the 
engine.  It  does  not  appear  that  be<faad  aay 
duties  to  perffHTO,  or  that  ray  of  bis  datles 
could  be  performed,  on  the  ifflot,  cross-beam, 
or  cow-catcher  of  the  engine,  or  that  it  was  In 
any  sense  necessary  for  him  lo  be  <hi  tbe  cross- 
beam in  front  of  the  engine  at  any  time,  and 
certainly  at  no  time  while  tbe  train  was  paiving 
from  one  to  another  ot  tbe  Btations  lemd  fay 
it.  Yet  it  is  uncontroverted  In  (bis  case  that 
he  received  tbe  injuries  of  whtcfa  be  now  com- 
plains while  sitting  on  this  cross-beam  in  front 
of  tbe  eneioe,— the  beam  to  which  the  pilot 
or  cow-calcber  is  attached, — with  bis  legs 
banglDg  over  In  front  of  tbe  pilot,  and  this 
wblTe  the  train  was  out  on  tbe  main  line,  pro- 
{»edIog  from  one  station  to  another,  and  whim 
tbe  only  duty  he  could  possibly  have  bad  to 
perform  was  upon  tbe  top  of  the  train.  Not 
only  so,  but  it  was  equally  elear  from  the  tes- 
tlmony  that  the  casualtv  was  directly  tbe  re- 
sult of  the  pilot's  colliding  with  a  rail  of  a 
bisecting  roaid;  that  no  other  part  of  Uie  train 
or  engine  was  injured;  that  do  other  of  the 
:  several  persona  on  tbe  train  was  hurt;  and  that 
he  would  not  have  been  hnrt  bat  far  bis  hav- 
ing taken  this  position  on  the  T^lot.  There 
being  thus  no  doubt  that  plaimiff's  presence  on 
tbe  pilot  contributed  proximately  to  the  in- 
juries be  sustained,  tbe  main  question  in  the 
case  is  whether  his  being  there  at  tbe  time  of 
the  aoctdent  was  negligence  in  w  on  bis  part, 
and  to  he  so  deciarecf  ay  tbe  oonrt  as  a  matter 
of  law.  The  authorities  are  believed  to  be 
nnifonn  to  tbe  support  of  tbe  afllrmative  of 
this  inquiry.  Tbe  investlgalions  of  the  court 
and  counsel  have  failed  to  disclose  a  single 
adjudged  case  to  tbe  contrary,  while  many 


stead  of  tbe  rear  foot  board  of  an  enytae  so  as  to 
dettaat  a  reooverr  for  his  litjnrr  br  detaflment  o( 
tbeenilne.  Janes r.Nortiie)raPae.B.O0L 45 Minn. 
168. 

And  to  tbe  mnw  effect  is  a  decision  of  tbe  circuit 
court  of  tbe  GattedSuteslnTeDQeMee.  Lockbart 
-V.  Uttis  Book  *  M.  R.  Co.  40  Fed.  Kep.  631. 

me  latter  ueae  holds  also  that  the  improper  speed 
of  tbe  BVitcb  eufilne  oo  wblch  a  Bwltchman  wbs 
riding  wbea  killed  will  not  prevent  recovery  for 
bte  death  od  account  nt  nefrllffonce  In  ICRVlng  cars 
etaodlng  on  tbe  track  If  the  speed  did  not  ooDtril>- 
ute  to  bis  death.  JM'T. 

Af  dietinynlflhod  from  tfaec>e  oases  cfnoei'Dltig 
«wttofameo,  and  In  taimnony  withBsltfmoreftP.K. 
0>.  r.  J<HMs.  116  U.  a  480.  »  U  ed.  COI:  Olover  v. 
.SeoUen.  tt  MIcU.  BM.  and  KresanowAl  v.  Northern 
I>ac.  B.  Ckk  U  Fed.  Hep.  VB,  wMcb  am  fally  dis- 
14  L.  R.  A. 


cussed  in  tbe  opinion,  it  was  held  In  an  Iowa  case 
that  where  a  ttrakonan  neoessarltr  went  to  rtdeon 
a  looomotive  and  was  there  aoatded  to  death  there 
oonld  be  no  reooverj  for  his  death.  O^NeiD  v. 
Keokuk  *  D.  H,  B.  Co.  46  Iowa.  640. 

So  where  a  railroad  emplQj6  not  eagaeied  on  a 
train  sot  upon  the  tender  and  was  killed  lAen  tbe 
eDKtne  broke  tbrouah  a  bridge,  he  was  gattty  of 
uoDtributory  negligence  which  defeated  a  recov- 
ery. Doggett  T.  IlliDOls  Cent.  R,  Co.  84  Iowa,  284. 

And  the  foreman  of  a  crew  of  wreckers  oaoDOt 
recover  for  iDjurlee  while  In  the  cab  of  an  engine 
on  a  "wllrl'*  train  which  he  would  not  have  rooeived 
tf  be  hail  been  tn  another  part  of  tbe  traln,wliere 
be  was  required  to  be  by  tbe  regolstloaa  of  the 
coaspany.  Abend  v.  Terrs  Haute  ALB.  CO.  Ill 
IK.MS.MAlB.Bopb6H.  B.  A.  B. 
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coarts  are  nixiotfie  record  asboldiog.  dfberby 
aoBlogy  or  direoilr,  that  to  ride  upw  the  pilot 
or  croM-beaiD  Id  mmt  of  an  engine  while  pro- 
oeeriiog  on  ita  way  along  tbe  line  of  its  track, 
vitboQt  juitlfying  necessity  theiefor,  involTes 
per  ae  such  negligence  as  will  defeat  an  action 
oounUng'npon  injuries  received  wbili  bo  rid- 
ing, and  wbldi  would  not  have  been  received 
but  for  tbe  phdntUTs  bdng  there.  Btcd  the 
assumpilon  of  leas  daogeroua,  bat,  at  tbe  same 
time,  improper,  podtiona  on  moviag  Iralos, 
TatuDtarily  and  nnnpcessarily,  haa  been  many 
times  held  to  be  contributory  negligence  as  a 
tnatter  of  law,  neutralizing  tbe  n^ligeaee  of 
the  defmdaot.  and  deatroyinff  an  otbetwiae 
good  eatiae  of  action,  as  is  illustrated  in  Ibe 
following  cases:  Martin  v.  Baltimore  dO.  R. 
Co.  41  Fed.  Rep.  126;  Judkint  v.  Maine  Cent. 
R,  Co.  ^  New  Kog.  Rep.  715,  60  Me.  417; 
Hieken  t.  Boton  £  h.  R.  Go.  14  Allen,  429; 
Mntna^Imnia  R.  Go.  t.  lAtngdon.  92  Pa.  21, 
87  Am.  Rep.  661,  1  Am.  &Eng.  R  R  Caa.  87; 
KtniuekyGent.  R.  Co.  t.  Tfumae.'n  Ey.  160, 
42  Am.  Rrp.  308,  1  Am.  &  Eng.  R  R  Caa.  79; 
Lehigh  Vatiey  R.  Co.  t.  Oreiner,  113  Pa.  000, 
4  CenL  Rep.  898;  Atlanta  A  O,  A.  B.  Co.  y. 
Ai«,70Oa.e74;  Martenem  v.  Chicago,  R.  L 
AP.KCo.m  Iowa,  705. 

And  it  is  laid  down  as  a  general  proposition 
that  the  act  of  riding,  without  a  neceesitv  so 
to  do,  on  an  oniriiie  la  contrlbatory  negligence 
per  m  whicb  wTU  d^tet  recovery  for  Injuries 
resaltingin  consequence  from  collisions,  and 
tbe  like.  Abend  v.  Terre  Haute  A  1.  R.  Co. 
Ill  111.  a02,  68  Am.  Rep.  616,  17  Am.  &  Eng. 
R.  R  Cas.  614;  I>oggeiA  t.  lUinmi  Cent.  R.  Oi. 
84  Iowa,  284 ;  Roberteon  t.  Nets  York  A  E.  R.  Co. 
SSBarb.  91. 

As  an  engine  is  Justly  considered  the  most 
dangerous  place  to  be  on  a  train  moving  for- 
ward, so,  for  the  same  reastms,  tbe  pilot  is 
manifesily  and  obviously  tbe  most  perilous 
I^aceona  forward  moviag  engine.  lis  veir 
name  is  a  proclamation  of  danger.  Tbe  sole 
end  it  is  Intended  to  oonserre — the  removal  of 
otostnictlons  fromtiie  track— is  alooe  aofBcient 
to  hnpress  upon  it,  to  the  apprehension  of 
every  man  in  his  right  mind,  tbe  character  of 
being  the  most  periToua  placo  capable  of  ooon- 
pation  on  a  train  while  proceeding  from  station 
to  atatioo  on  its  way.  And  so,  we  repeat,  tbe 
authorities  present  unanimity  to  tbe  propoai- 
tioD  that  to  take  portion  there  under  such 
circumstances  is  a  fact  not  only  authorizing  the 
info^oce  of  negligrade  to  be  drawn  by  the 
jury,  but  to  which  the  law  itself  imputes  neg- 
ligence. 

A  leading  case  on  the  point  Is  that  of  Balti- 
more A  P.  H,  Co.  V.  Jones,  95  U.  S.  489,  24  L. 
cd.  606.  There  the  plaintiff  was  one  of  a  par- 
ty of  men  employed  by  a  railroad  companv  in 
constructing  and  repairing  its  roadway.  I'liey 
were  nsnatiy  conveyed  to  and  from  their  place 
of  labor  by  tbe  company, and  a  box-car  drawn 
by  an  engine  was  used  for  this  purpose.  Tbe 
plnintlff,  although  forbidden  on  several  occa- 
Kions  to  do  so,  and  warned  of  the  danger,  on 
returning  from  work  one  evening  rode  on  Ibe 
pilot  or  bumper  of  the  locomotive,  and  was  in- 
jured  from  a  collision  with  eomecara  standing 
on  tbe  track  io  a  tunnel.  There  was  room  for 
blm  in  tbe  box-car,  aa  tbtre  was  room  for  tbe 
plalntiif  beiecw  the  train;  and  none  of  those  to 
14L.RA. 


tbe  box-ear  were  hurt,  aa  hen  an  wlm  naiafwd 
on  tba  cars  escaped  iniarv.  It  was  held  that,  aa 
tbe  plaintifl  wonid  not  nave  beoi  iniured  bad 
he  used  ordioary  care,  he  was  not  entitled  to 
recover,  Mr.  JiuUee  Swi^ne  observing:  "His 
intuiy  was  due  to  his  own  leckleaaoess  and 
folly.  He  was  binuelf  tbe  author  of  bis  mis- 
fortune. This  is  shown  with  as  near  an 
approach  to  a  demoostratioB  aa  anything  abort 
of  mathematics  will  permiL" 

In  the  case  of  KresanateeHi  v.  Jforthem  Ae. 
B,  Co..  18  Fed.  Rep.  229,  tbe  facts  were  that 
tbe  plaintiff,  an  employ^  of  tbe  defendant 
railroad  company,  wbile  being  transported  to 
Ibe  place  where  bis  servlcea  were  required, 
along  with  other  emplo;€s  on  -u  engine  pro- 
vided by  tbe  company,  sat,  with  one  or  two 
others,  on  tbe  front  of  the  engine,  with  his  feet 
hanging  over  the  pilot,  and  waa  iojunnl  by  a. 
collision  with  another  engine.  It  was  held,  oo 
a  motioo  to  lostnict  the  jury  to  flml  a  verdict 
for  tbe  defendant,  (1)  that  uie  plainilff  bioisclf 
80  far  contributed  to  bis  injur;  by  bis  own 
negligence  in  placing  bimself  in  auch  a  dan- 
gerous positioo  that  be  could  not  recover;  and 
(3)  tbere  being  evidence  that  there  was  no 
room  for  the  plaintiff  on  the  lender^  sod  that 
he  had  in  effect  been  authorized  or  mvited 
the  company  to  ride  over  tbe  pilot,  that,  the 
plaintiff  being  of  age,  and  able  toere  and  know 
tbe  risks  of  tbe  posftlon,  even  tiM  fact  of  such 
invitation  and  antborlzatton  would  not  juBlUy 
him  in  placing  himwif  in  a  positton  of  obvi- 
ously greatriskaodHiincer.  But  Uie  stroagrat 
support  of  this  doctnne  is  found  in  tbe  cir- 
cumstances of  a  Micbbrao  case,  and  tbe  several 
dectRions  which  were  made  in  different  actions 
which  grew  ont  oi  it.  The  facts  were  that  • 
awltchman  in  tbeemfrie^of  a  railway  company 
was  killed.  Tbe  engine  upon  which  he  waa 
employed,  and  whicb  was  at  the  limeeogaged 
in  switching  cars  about  tbe  yard  of  tbe  com- 
pany, ran  into  a  truck  owned  by  tbe  defendant, 
an  individual  having  no  oodd ration  with  the 
railway  company,  and  driven  by  his  lesmster. 
The  result  of  the  collision  was  the  death  of  tbe 
switcbmui.  injury  to  defendant's  teamster,  and 
destruction  of  the  truck  and  team.  Tli* 
switchman,  at  the  time  of  the  collision,  wa» 
sitting  on  tbe  cross-beam  of  tbe  pilot,  with  his 
feet  banging  down  over  tbe  "oow-eatcber." 
He  bad  no  duties  to  perform  while  on  tbe  en- 
gine. His  duty  was  to  attend  to  the  swiichiar 
of  trwfts  in  froiM  of  tbe  engine,  grtiiog  off 
and  on  tbe  ears  for  Aat  purpose.  It  Is  to  be 
noted  thst,  white  this  case  is  strikingly  like  tbe 
one  at  bar  In  most  of  ita  features,  it  Is  ytf  dif- 
ferent from  it  in  that  tbe  party  injured  there 
was  a  swit<Aman  having  oo  dnties  to  perform, 
on  tbe  cars,  and  tbe  en^ne  was  being  run  in 
tbe  railroad  yard,  and  only  for  tbe  purposes  of 
switcfalng,  while  here  plafntUI*s  dnties  wUle 
tbe  train  wss  In  motion  were  all  on  top  of  Ibe 
cars,  and  at  tbe  time  of  tbe  accident  the  train 
was  running  across  coimtry,  and  not  engaged 
in  ewitchlDg  at  all,  and  was  in  fact  engaged  in 
switching  ^  no  time  except  as  an  inddeni  of 
Its  csrrVfng  business  from  station  to  statioo: 
so  that  ui  every  particular  in  whicb  tbere  Is  a 
differeifce  between  the  two  cases  tbe  Micblgnn 
case  is  a  much  stronger  oik  in  favor  of  tbe  in- 
jured party  than  tba  nieaent  one.  Sevenl 
actions  gnw  mt  of  ue  tnnancdon.  Tlie- 
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teamster  sued  the  railroad  company,  oouDting 
OD  tbe  personal  injuries  he  austwited.  The 
oompany  was  foond  negllgnit,  the  jodgment 
vent  i^ainst  It,  which  waa  paid.  Tlie  rall- 
nad  company  also  paid  the  owner  for  the  loss 
at  bis  truck  and  team.  The  peraooal  re|m- 
•entative  of  the  dead  affitcbmao  sued  the  rail- 
road company  in  the  circuit  court  of  the  Uolled 
States,  claiming  tbat  the  death  of  bis  loteatate 
resulted  ^m  the  negligence  of  the  railroad 
company  in  not  ringing  the  bell  or  Mowing  the 
whistle  for  the  crossing,  oyer  which  the  truck 
waa  passing  when  the  coUislpDOCcuned.  in  not 
having  a  ^gman  there  to  keep  the  way  clear, 
ia  obstructing  the  switcbunD's  view  of  the 
crossiog,  etc.  JutJff  Brown,  now  of  the  Bu* 
pre  me  Court  of  the  United  States,  before  whom 
that  case  was  tried,  directed  a  verdict  for  the 
defendant,  upoDtbegnundtbattbeswitchman 
was  guilty  of  contrlDutory  oegligenoe  In  being 
at  the  time  oo  tlie  cross-beam  of  the  pilot. 
Tbe  administrator  of  tbe  switchman  then  sued  j 
the  owner  of  tbe  learn  and  truck,  and  tbie  last 
case  went  to  tbe  Supreme  Court  of  Michigan, 
amd  waa  tbere  detomined  against  tbe  plaintiff, 
who  had  recQveicd  In  tbe  mn  privt  court,  on 
ttie  ground  that  the  trial  judge  had  1^  U  to 
the  July  to  say  whether  the  awitchman  was 
guilty  of  coDtributory  negUgence,  when  the 
court  itself  sbeuld  have  deterndned  that  be 
waaeuitty  of  negligence  which  contributed  to 
bis  death  as  a  matter  of  law,  and  thus  with- 
drawn that  Issue  from  tbe  jury  altogtther. 
Grant,  J.,  rendering  tlie  opinion  of  tbe  court, 
aald:  "Several  Questions  are  raised  by  the 
record,  but  tbe  plainiiff's  right  to  recover  is 
barred  by  bis  decedent's  contributory  neg- 
ligence, rendering  a  determination  of  tbe 
other  questions  unnecessary.  There  Is  no  die- 
puteabout  llie  focts,  Tbe  judge  found  as  a  fact, 
and  so  cba^ed  ttte  jury,  tbat  tbere  was  no 
teattmoiv  in  the  case  tbat  ttie  deceased  -was 
obliged  to  ride  upon  the  cow-catcter,  and  left 
it  to  tbe  jury  to  deiermiue  whether  or  not  this 
constituted  n^ligence  ob  bis  part.  In  tlw  ab- 
aence  of  proof,  we  cannot  beltere  tbat  any 
railroad  company  requires  Its  switchmen,  or 
any  of  iis  employes,  to  ride  in  so^nngerona  a 
idace.  Tbere  waa  a  safer  place  for  him  to 
lids.  V»  was  neither  lequired  nor  directed  to 
ride  in  a  posltloD  which  every  person  of  oidi- 
naty  IniefllgeDce  and  observHtion  knows  waa 
the  most  aangprous  be  could  have  chosen. 
The  fact  tbat  upon  switcb-eogioea  switchmen 
rode  atandiog  upon  the  platform  provided  for 
tiiem  in  front  ox  tbeengine  had  no  tendcBCT  to 
sniv*  tbat  tbe  deceased  was  justified  Id  rimng 
io  a  sltUog  posture  upon  tbe  cow-catoher  of  a 
foad-engioe;  nor  would  tbe  fact  that  switch- 
men were  in  the  babit  of  riding  upon  the  cow- 
catcher excuse  tbe  deceased,  as  between  blm 
and  defendant.  Yet  tbe  judire  substantially 
left  the  juiy  to  determine  the  questltm  of  con- 
tributory negligence  by  the  determination  of 
tbe  question  as  to  whether  the  deceased  was 
riding  In  tbe  usual  and  ordinary  place  upon 
the  engine.  If  switchmen  always  rode  tbere, 
still  that  fact  would  not  take  tbem  without  the 
rule  of  cootrlbulory  negligence.  When  a  safer 
place  is  provided,  and  employes  choose  a  more 
dangerous  one,  tbc^  do  it  at  their  own  risk, 
^e  difference  in  danger  between  ataadlog  on 
a  platform  of  a  ngnlar  switdi-englne  and  dt- 
14L.R.A. 


ting  on  a  cow-oatcber,  with  one's  legs  banging 
over  it,  is  appaieot.  In  tbe  one  case  tbe 
switchman  la  ready  to  jumptmoa  ttMapptoadi 
of  danger;  in  tbe  other,  conaiderabte  time  most 
elapse  Defmn  be  oould  recow  his  standing 
position  upon  tbe  pilot  beam,  and  put  blmaeu 
10  readiness  to  avoid  fianger.  In  tbe  present 
case  deceased  was  tlko  only  one  upon  the  en- 
gine who  was  Injured.  He  cboae  the  only 
plaee  to  which  he  oould  hare  been  injured, 
and  cboaa  a  silting  postune  instead  of  a  ataod- 
iog  posture.  SaMaum  d  P.  H  Oa.  r.  Jotu$, 
06  U.  8.  480,  24 1.,  ed.  6Mi  DoateU  v.  JUinoi$ 
Cent.  S,  Co.  M  Iowa.  284:  Knaanowtki  v. 
JVvrtlum  Pa^  a.Oo.  16  Fed.  Bep.  m  We 
quote  with  approval  from  tbe  language  of  the 
oonrt  in  Baltitmnv  eft  P.  Oo.  t,  Janet,  as  ap- 
plicable in  ttdaeaae:  'This  toootributoiy  neg- 
ilgenoe]  ia  sixvwn  with  as  near  approadi  to 
demonotratlan  aaanytbiag  short  of  aatbemat* 
ic8  wilt  permit.'  There  was  oo  fact  in  this 
case  for  the  determination  of  Ihe  huy.  Tbe 
question  was  thetefore  one  purely  of  law. 
It  was  iberefore  tbe  dear  duty  of  the  court  to 
inaimci  the  jury  to  find  foe  the  defoidant. 
It  waa  aa  clearly  Ita  doty  at  it  would  be  to  de- 
termine tbe  legal  effect  of  a  oonttact  tbe  terau 
of  wlkioh  are  undiapnted."  Qtottr  v.  SeoUen, 
83  Hiob.  869.  Tbe  ezlgenelea  of  the  case  at 
twr  do  not  reqnire  that  we  should  go  to  tbe 
full  length  of  tlie  opinion  Id  GUner  v.  Seoiteu, 
and  hold  tbat  (or  a  switchman  to  dt  upon  the 
pilot  or  croea^beam  of  a  road  engine  being 
moved  about  in  tbe  yaida  of  a  railroad  while 
performing  tbe  functions  of  a  r^lar  awitdi- 
englne  would  be  negligence  |w  ae.  It  may  he 
that  (be  true  doctrine  in  snot  case  is  that  de- 
clared by  the  Bopretne  Court  of  Kansas  in 
HiiuouH  Pu«.  B.  Co.  r.  MeCallg,  41  Kan.  689, 
where  it  was  held,  tbe  company  having  failed 
to  provide  aswitch-eogine,  and  having  always 
requireii  switching  to  be  done  with  an  ordinaiy 
freiftht-englne.  tlwre  being  some  evidence  of  a 
neceasl^  nir  switchmen  to  stand  on  the  croas- 
beam  while  tbe  engine  was  being  moved  aliout 
tbe  yard,  and  to  the  effect  tbat  it  was  tbe  usual 
cutsom  of  all  brakemeo  In  the  yard  to  ao 
ride,  tbat  tbe  aoesilon  aa  to  whether  that  posi- 
tion was  me  or  danger  and  Tolnniarily  cbooen 
l^  tbe  deceased  was  a  question  of  fact  to  be 
determined  by  the  jury  under  all  the  circum- 
stances. The  posllion  of  tlie  Kansas  court  may 
he  conceded  for  all  tbe  purposes  of  the  case  we 
are  considering  without  affecting  the  result 
we  tntve  fwesluidowed.  Here  tbe  engine  was 
not  a  awitcbHengine,  nor  being  used  at  the  tfane 
of  tbe  aocMent  as  a  switch  engine.  It  waa  an 
ordinaiT  road-encine,  proceeding  on  ita  wi^ 
along  the  line  of  the  road  between  two  stations, 
engaged  in  Its  regular  business  of  drawing  n 
freigot  train.  Tbe  case  Is  thus  wholly  uDlikc 
McCaVjf*  Cote,  and  upon  all  fours  with  Jonei^ 
and  KreaanomkCt  Caae$.  Tbe  person  injured 
was  not  standing  on  the  steps  of  tbe  ^llot,  and 
thus  in  a  posinon  to  escape  a  collision  with 
facility  by  jumping,  as  in  the  Kansas  caf>e. 
but  sitting  down  'on  tbe  beam  with  bia  legs 
hanging  over  the  cow-catcher,  as  io  the  CantK 
of  Jones,  Kre«anoieski,  and  Ofow,  though  we 
are  not  prepared  to  say  that  the  particular  At- 
titude assumed  on  the  pilot  by  the  person 
injured  cooW  ordinarily  he  a  material  coosld- 
etatlon.  JVeOifl!ir*<  Oaie  Is  strenuously,  pressed 
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upon  oar  attentioo  it)  ooonectlon  with  the&cu 
tliat  tbe  KDe  over  wbicb  tbe  train  od  whf cfa 
ptainttfl  «M  teamed  ms-  raniilDg  waa  a  *bon 
one;  that  tbe  awioiu  on  it  were  not  far  apart; 
tfaftt  this  train  bad  to  stop  at  eaeh  one  of  tbetn, 
and  at  each  do  more  or  less  swftchlng.  We 
do  not  conceive  that  these  facts  can  exert  any 
iDfluence  on  tbe  question.  Certain  trains  on 
all  roads  stop  at  all  atationa.  UsutUjr  sach 
trains  have  awitohinff  to  do  at  all  stations. 
The  light  of  tbe  front  brakeinao  on  snch  trains 
to  leave  his  post  of  duty—which  Is  oo  tbe  top 
of  tbe  cars — and  take  a  poeitloa  of  obvious 
danger  oo  the  pilot  cannot  be  made  to  depend 
upon  the  frequent  recurrence  of  stations  and  a 
cooseqaeot  necessity  for  bim  to  open  switches 
in  front  of  the  engine.  However  freqoent  the 
stations  are,  and  whatever  tbe  duties  of  the 
bead  brakeman  may  be  at  the  statiooB.  it  is 
certain  Uiat,  while  tlie  train  is  passing  from 
one  station  to  another,  there  are  no  dulies  tor 
bim  to  perform  on.  or  even  near,  the  pilot,  and 
no  possible  necessity  for  his  presence  there. 
We  feel  entirely  safe  to  thb  oraclustoo  that 
pliiotiff's  conduct  in  unnecessarily  and  volun- 
tarily kaving  bis  post  of  doty,  and  assuming  a 
pofliiioo  of  obvioudy  greater  dancer,  but  for 
which  he  would  not  have  been  Injured,  In- 
volved such  negligence  on  bis  part  aslostifled 
tbe  trial  court  m  giriag  the  general  afflrmative 
charge  against  bi£  right  to  recover. 

It  IS  insisted,  however,  that  the  case  should 
be  raversed  bemuse  of  the  exclusion  of  certain 
teaUmony  offored  by  tbe  plaintiff,  going  to 
show  a  custom  oo  the  part  of  himself  and 
otb^  bead  brakemen  od  that  train  to  ride  be- 
tween stations  on  tbe  pilot.  Tbe  ci^  court 
did  not,  in  our  <^oion,  err  in  the  exclusion  of 
this  testimony.  Tbe  fact  that  one  is  in  tbe 
baUt  of  doing  sn  obviously  dangerous  thing 
does  not  make  bia  act  any  the  less  a  dangerous 
one.  The  fact  that  many  or  all  of  a  limited 
class  of  persons  customarily  ride  upon  the 

{)ilot  of  an  englae  does  not  aJter  tbe  character- 
8tic  of  obvious  peril  which  the  law  imputes  to 
that  position.  It  la  negligence  per  ae  for  per- 
wns  to  walk  upon  ttaie  track  of  railroads. 
Doubtless  many  persons  are  in  the  babit  of 
twiog  the  track  In  tbia  way.  Tet  it  has  never 
been  supposed,  and  it  cannot  be  tbe  law,  that 
tiuch  custom  would  convert  tbe  track,  which 
the  law  declares  to  be  per  m  a  dangerous  place, 
into  a  safe  place.  80  a  person  ma^  be  in  tbe 
haUt  of  croBsiog  railway  tracks  without  stop- 
ping and  looking  and  lUteolng  for  approach- 
log  tratns;  yet  we  have  never  beard  it  sug- 
gested such  persoD,  when  be  finally  reaps 
tbe  penalty  of  nis  tack  of  care,  is,  because  of 
■udi  bam,  not  guilly  of  oontribntoiy  Dili- 


gence as  a  matter  of  law.  Custom  and  usage 
may  be  relied  upon  to  excuse  tbe  violatkm  of 
a  rule  when  tbe  act  involved  is  not  negligMC 
in  itself,  but  only  by  relatfon  to  tbe  rnle  vio- 
lated; and  so,  when  an  act  may  be  done  in 
two  or  more  ways,  a  resort  to  neither  of  wbicb 
involves  such  obvious  peril  as  rsises  the  legal 
presumption  or  conclusion  of  negligenoe  In  tbe 
doing  of  it,  a  custom  <a  us^  to  do  it  in  a  par- 
ticuhir  way  may  be  kxiked  to  at  tending  10 
show  that  It  was  not  negligence  to  resort  to 
'  that  method  in  tbe  Instance  under  considerm- 
tioD.  But  custom  can  in  no  case  impart  the 
qnalitleaof  due  care  and  prudence  to  sn  act 
wbicb  involves  obvious  peril,  which  fs  volan- 
tartly  and  unnecessarily  done,  and  wbicb  tbe 
law  itself  declares  to  be  negligent.  OUnter  v. 
Seotten,  82  Mich.  860;  Biekeg  v.  BoHm  <ft  L. 
R.  Go.  14  Allen,  439;  Jvdkiru  v.  Maine  Cent, 
B.  Oo.  ft  New  Eng.  Rep.  716.  80  Me.  417; 
Chicago,  B.  l.AP.B.  Co.  v.  Clark,  108  111.  1 18. 
15  Am.  A  Bug.  R.  R  Css.  3ftl;  Southern  Kan- 
tat  B.  Co.  V.  Bolibiiu,  48  Kan  145:  ihtnmk- 
reyt  v.  Netuport  Newt  A  M.  7.  Co.  88  W.  Va. 
180;  Hmer  v.  licCaHnev,  81  Ala.  SOI;  Brmmt 
Central  Verawit  A      M  Vt  710. 

Vor  do  we  oonoelve  tbat  tbe  ooort  com- 
mitted error  in  refuslog  to  receive  opfokw 
evidence  to  tbe  effect  that  It  was  not  more  dan- 
gerous to  ride  on  the  front  nf  tbe  engine  than 
on  the  top  of  the  cars.  The  general  nile  is 
well  estauisbed  tbat  sucb  evidence  is  not  cooa* 
petent  where  all  tbe  facts  iqion  wbleh  Uie 
opinion  is  founded  can  be  ascertained  nnd 
made  intelllfftbleto  the  court  or  jury.  All  tbe 
facts  upon  wliich  tbeopinI<Hi  wbicb  wasoff««d 
here  proceeded  were  before  tbe  conrt,  eltber 
through  the  ordlnarv  vehicles  of  evidence  or 
as  matter  of  judicial  knowledge;  and  tbej 
preaented  such  a  state  of  case  as  tbat  it  became 
the  court's  right  and  duty  to  declare.  In  effect, 
as  a  matter  of  law.  tbat  tbe  cmes-beam  In  front 
of  the  engine  was  ao  obviously  more  daagv 
ous  position  on  a  moving  train  than  tbe  top 
of  tbe  train;  and  the  authorities  are  uniform  in 
support  of  tbe  proposition  that  tbe  mere  opio- 
ioia  of  witnesses  to  the  contrary  can  exert  no 
lofliieoce  upon  tbe  conclusion  which  tbe  fXHirt 
itself  Is  esteemed  more  competent  to  reaeh  and 
declare.  C^ieago  r.  iteOiten,  78  III.  847;  iSter- 
ling  Bridge  Co.  r.Peart.  80  III.  251;  /Vepfe  v. 
Morrigan,  39  Mtch.  6;  MuldotDne)/  v.  lUin^ 
Gent.  B.  Go.  36  Iowa,  462;  Hamilton  Dm 
Moinet  Valley  B.  Co.  Id.  81;  Kantat  Ptic.  R 
Co.  V.  Peateif,  20  Kan.  160,  44  Am.  Rep.  «80. 
U  An.  ft  fing.  R.  R  Oas.2aO; 

We  discover  no  error  in  tbe  leooid.  nad 
jta^mmt  af  tkt  Oilg  Cbwrl  it  ajhmtd. 


NEW  YORK  COURT  OF  APPEALS  (3d  Div.). 
Hugh  FLYNN.  Beapt., 


1. 


Monroe  TAYLOR,  Appt. 

(  K.T  ) 

It  is  an  nnrsMonjible  use  or  oeeupft- 


tion  of »  sidevntUk  when  Umassnds  ot  pe- 
<le8trlans  pass  dally  to  bave  tm^  etandlnc 
■crosB  It  tot  severml  bours  each  day  to  be  loaded 
or  ualooded  at  a  manafscturlnv  eatabttahnient. 
S.  Special  injury  ^vtns  a  right  of  prU 
▼ate  SMrtlon  is  caused  to  tbe  proprietor  of  s 


lSoTS.-0I)ttrwtitmo/9lreeiorBideiraUt/orbu8ine»»  | 
or  taMidtmr  purpusea. 
Tbe  owner  of  land  mar  make  suob  reasonable  I 
14  L.  R  A. 


luw  of  a  war  adjoloinc  bis  land  as  Is  usoalljr  made 
by  otbeis  similarly  situated.  Tan  (VLIods  v.  Ia- 
throp,nPlek.»r. 
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retail  store  Ao-  baMtoial  otNtTuottOfi  ot  the 
nelalitMnrliv  aUtewalk  wberebr  travel  h  dtrerud 
totbeoCheraldeof  the  street.  '% 

(October  ft,  leeu  ^ 

APPEAL  by  defendant  from  a  judgnient  of 
the  General  Term  of  the  Supreme  Court, 
Second  Departmeot.  afilrming  a  judfimeot  of  a 
Special  Term  for  Kings  CouaLy,  in  favor  of 
plaintiff,  in  a  trial  by  the  court  without  a  jury, 
of  an  action  brou>tht  to  recover  damages  for 
uareasMiablj  using  tbealdewalk  on  acertaiu 
street  so  as  to  block  it  up  and  interfere  vUh 
travel  tbereoo. 


Statement  by  Vaan,  J.f 

Action  to  recover  damaees  for  creating  a 
nuisance,  and  to  restrain  Its  fori  her  continu- 
ance, dackeit  Blreet  is  a  public  street  in  the 
city  ot  Brooklyn,  80  feet  in  width,  and  used 


sevbral  thousandt  of  |»d«stitaiui  every  day. 
DniiDg  RBd  ilrior  to  the  year  1883  the  deffand< 
ant  owned  a  parcel  of  land,  with  a  Iroaiage  of 
about  140  feet,  on  the.soutb  side  of  said  street; 
on  which  there  was  a  large  building  covering 
tbe  whole  lot,  where  he  carried  on  the  business 
of  manufacturioar  saleratus  and  other  articles 
of  donesiic  oonsomptian.  At  tbe  same  lima 
IM  plaintiff  owned  cntaln  premtaea  on  Ihe 
same  side  of  said  street,  about  80  feet  further 
weat,  but  In  the  Bame  blocfc,  where  he  kept  a 
retail  Uquw  stora.  Beveral  years  prior  to  tbe 
commeoceinent  of  this  action  tbe  defeihlAnt. 
with  tbe  consent  of  the  city  authorities,  erects;! 
on  tbe  sidewalk  In  front  of  said  factory  a  plat-, 
form  00  feet  long,  3  feet  10  InchiBe  high,  and  4 
feet  8  inohet  wide.  Said  platfomi  pvo;^ec(8  its 
entire  width  acroaa  the  sidewalk,  and  is  used 
by  tbe  defendant  for  loading  and  unloading 
trucks,  whii-h  for  that  purpose  stand  several 
'  hoiUB  each  day  upon  that  part  of  the  sidewalk 


But  If  the  me  ts  snoh  as  to  amouot  to  a  nolaaiKie 
tbe  fact  tlMt  other  penona  Id  the  Delirblx>rhood 
are  accustomed  to  do  the  same  thing  will  not  Jvn- 
aryit.  Jad4v.FBnco.10THass.Mi. 

Bo  when  tbe  storage  of  goods  on  a  sidewalk  Is 
prohibited  br  the  municipal  ordinance  the  fact 
ttwt  Btorekeepera  usoally  use  the  wallis  in  front  of 
their  shops  for  niob  purpoiie  is  no  Justiflcstion  to 
one  Bued  for  injuries  resulUntr  from  the  obstxtio- 
tloo.  MoCloughry  v.  Pinner.  BI  Xa.  Ann.  81. 

An  obstmotlon  of  a  highway  will  not  be  excused 
on  tbe  plea  of  its  belnx  neccesarv  for  the  carrying 
OD  of  tbe  party's  business  tboiifrb  socli  obstmctton 
be  only  oooasionaJ.  8tate  v.  Chicago,  H.  tc  St.  P.  R. 
Co.  4  L.  B.  A.  SW.  77  Iowa,  M2. 

It  If  no  defense  that  tbe  injury  was  caused  by 
the  fall  of  an  object  through  tbe  negligence  of  a 
third  person.  If  defendant  unlawfully  maintained 
tbe  obstruction.  Hanger  v.  Harrison,  U  S.  Y. 
Week.  Die.  SOL 

Uk  for  TodMiff  and  unloadino  ooodn,  etc. 

'Hie  ways  of  a  town  would  be  of  oomparatf  vely 
little  use  If  tbe  citttens  and  tmders  could  not  d»- 
poeit  their  goods  In  tbem  temporarily  m  their 
toansit  to  tbe  storehouse.  Uait^t  v.  Keokuk.  4 
Iowa,  Et4 

When  not  restrained  t>y  ordinance  or  otherwise 
KB  abutter  may  use  the  highway  In  front  of  bis 
prem lace  Tot  loadtnirand  unloadinir  goods  butonly 
on  condition  that  he  does  not  interfere  wttb  the 
safety  of  the  traveling  puWIo.  Hatsey  V.  Bapid 
Transit  St.  R.  Co.  47  N.  J.  Bq.  380. 

A  letnporaryocoupatton  of  part  of  BBtreet  In  re- 
ceiving or  delivering  trends  from  stores  or  ware- 
houses  ts  allowed  from  the  neoessltv  of  tbe  case, 
but  a  B:»Btematlo  and  continued  encroaobntent 
upon  a  street,  though  for  tbe  purpose  of  carrying 
OD  a  lawful  business,  is  unJuotiflaNe.  People  v. 
CunninfTbam,  1  Denlo,  HH,  4S  Am.  Deo.  TW. 

A  sietffh  standing  for  ten  or  tifteen  mlnutee  for 
the  purpose  of  unloading  goods  ought  not  to  be 
regarded  as  an  obstruction  to  a  village  street. 
Slkes  V.  Ifancheeter,  OV  Iowa.  At.  ■ 

For  the  purpose  of  unloading  a  car  loaded  vltb 
Hour  a  merchant  whose  store  Is  on  the  street 
through  which  tbe  railroad  runs  may  use  skids 
temporarilr  elevated  above  the  ground  and  ex- 
tending from  tbe  cardoor  fifty  feet  Id  the  sidewalk 
providing  there  to  am^rle  room  between  19ie  car 
end  the  opposite  side  of  tbe  efereet  to  aeooiMiodate 
tbe  travel  of  tbe  BtteeC  MatliewiV.Kelsey.fflle.' 
W.  4  Am.  Bep.  «S. 

Obetmoting  a  Btreet  by  leadltiff  and  umoaODg 
14  r^.  K  A. 


goods  18  unlawtiri.  Benjawfai  r.  Btorr,  K  B.  »C. 

P.  400. 

It  a  wagoner  ooouples  one  aide  of  a  public  street 
Inaolty  before  his  wsrehouae  in  loading  and  un- 
loading his  wflgODS,  forsereral  hoursat  a  time  t>otb 
day  and  night,  and  has  one  wagon  at  least  usually 
standing  before  such  warehouse  so  that  no  car- 
riage oan  pass  on  that  side  of  the  street,  and  some- 
times even  foot  paseengers  are  incommoded  by 
oumtirous  goods  lying  on  tbe  ground  ready  for 
loading,  be  is  indictable  for  a  nuisance  altliough 
there  was  room  for  two  carriages  to  pass  on  tha 
oppD«dte  Bide  of  the  street.  Rex  v.  Russell,  B  Bast,. 

m. 

Whether  a  sled  containing  tubs,  wbtoh  was  left  in 
tbe  highway  near  an  outbuilding  with  tbe  intention 
of  removing  tbecontentsof  the  tubs  Into  the  build- 
ing was  a  nuisance  would  depend  upon  whether 
they  bad  remained  in  the  highway  for  an  unrea- 
sonable time  and  upop  that  Issue  evidence  waa 
competent  that  tbe  bigbway  was  little  frequented, 
but  not  that  the  state  of  things  at  tbe  outbuilding 
was  sucb  as  to  render  it  convenient  to  leave  ttie 
sled  and  tubs  In  the  highway,  nor  that  persons  in 
tbe  vtoinlty  were  aooustomed  to  do  ao  uoder  simi- 
lar drcnoiBtaiieBB.  J«ad  T.  Pargo,  JOT  Hobs.  ML  j 

For  koA  stand  or  ftortfld  uu0ofu. 

Storing  a  wagon  In  a  highway  In  front  of  plain- 
Uff's  place  of  business  is  unlawful,  Oohen  v.  New 
York.  4  L.  B.  A.  40S,  il8N.  Y.  582. 
,  It  is  unlawful  for  stage  coaches  to  stand  fdylng 
for  passengera  an  unreasonable  time  in  public 
streets.  Rex  v.  Cross,  8  Campb.  3B0, 

A  stage-coach  cannot  lawfully  be  kept  standing 
In  the  road  In  front  of  tbe  entrance  of.  a  camp- 
meeting  ground  so  as  to  Interfere  with  tbe  aooeas 
of  otherteams.  Turner  v.  H(rttzman,H]<d.  1M,38 
Am.  .-I'll.  4eU 

A  backuey  coach  t»u4H.9>?  publlo  street  flni- 
tL'rferingwItb  the  private oie^bweof  isanulBanpe 
ami  ts  not  Justified  by  a  city  brdlnanco  permitlSng 
lis  establishment,  branahan  v.  Cincinnati  ttoCn 
C".  38  Ohio  St.  335,  48  Am.  Rep.  *Ii7. 

ni(t  HulIiTinjr  hontcs  and  canintfef  owMiRionalty 
Miinil  in  tlie  Btroot  op)HWltc  or  nciir  to  a  house  la 
niil  uiilLiwl'iil.    V&n  O'Lluda  v.  Lnrli-op.  ^I'Pirk. 

an. 

Bo  leaving  a  horse  and  carriage  standing  before 
the  door  or  a  houM  where  t^  owner  la  visiting  i» 
not  unlawfuL  Nomstowa  v.  Moyer,  St  Pa.  887. 

It'  is  net'  otMr  that  anaek-  any  eltoiimstaDwa  a 
vmage  eOfoet  woriM  In  lawbe  regarded  as  'Ob- 
structed by  fttriuert*  veblrtea  oectapying  one  ifatrd 
oi'dtte-hiurof  tttniftw  tfie  greater  poitla*  of  the 
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that  Is  not  covered  bjtbe  pUtform.  The  ride- 
walk  and  street,  together  ivlth  the  bridge  over 
the  guttw  between,  are  veil  paved,  and  on 
the  same  level,  and  there  la  usually  nodifficul- 
ty  in  valUog  aroaod  Ibe  obetnictfoos  od  the 
sidewalk  by  going  oat  Into  the  street  While 
the  trocka  are  atandtng  across  the  sidewalk 
backed  up  to  the  plstform  for  the  purpose  of 
rereiviog  or  dlsrhargine  a  load,  the  horses  are 
^renerally  turned  around  parallel  with  the  buftd- 
ing,  to  enaUe  pedeBirlaoa  to  pass  aroaad  over 
the  catrtajre-way  through  the  street.  There 
an  two  TailwsT  tracks  in  the  street,  wd  the 
oeafest  nil  Is  about  eight  feet  from  said  itde- 
walk.  The  defeodaot  also  baa  platform  scales 
OD  the  sidewalk  at  one  end  of  bis  factory,  that 
he  uses  for  weighing  ooat  in  such  a  msDoer 
that  the  scales,  coal-carls,  and  horses  attached 
sometimes  occupy  the  entire  width  of  the  side- 
walk. The  platform  of  the  acalea  ft  on  the 


same  level  as  the  pavement,  and  forma  s  part 
thereof,  and  when  not  In  use  presents  do 
obstacle  to  passers-bv.  Sackett  Street  b  a 
thoroughfare  to  the  tTamlli on -Avenue  fenr, 
voC  is  used  mainly  for  businesa  purpoeea  in  (be 
neighborhood  In  question.  Tbedefeadaot  baa 
DO  access  to  hlsfactory,  except  from  said  street 
and  across  said  ridewalk.  The  plniform  is  a 
permanent  obstruction,  and  the  other  obslruc- 
tious  named  occupy  the  sidewalk  on  the  aver- 
age about  three  and  a  half  hours  each  day. 
When  the  horses  and  trucks  an  on  the  alde- 
wftlk,  pedestrians  aracompelledeliber  tocHmb 
over  the  platform  or  walk  around  throajtfa  the 
street.  Owing  to  said  obstniclions,  travel  was 
to  a  certain  extent  diverted  from  the  sidewalk 
Id  front  of  plaiutifTs  premises  to  the  opponto 
side  of  the  street,  where  there  was  a  good  walk, 
free  from  obstacles.  The  trial  court  found 
that  the  passage  of  the  public  akmg  said  aide- 


darwhUetb^teaoMaveteedlnKat  adjaomt  ■ta- 
bles. Mbbs  v.  Ifanehester.  W  Iowa,  m. 

For  fair  or  market  purpoaes. 

A  fair  cannot  lavftilly  be  beld  in  a  street.  State 
r.  laveraok,  M  H.  J.  L.  SOL 

An  affrtcultuTBl  sooletr  cannot  appropriate  a 
"ortion  of  a  biffbwar  for  use  In  oonaeotfon  with 
118  e]dilblttoi]  BO  HS  to  exclude  the  publio  from  tlie 
use  of  such  portion.  Com.  t.  Boggles,  88  Ibss.  BBS. 

A  tlsta  box  ntee  feet  long,  three  feet  wUe,  apd 
two  and  one  bslf  IMt  Ugh  cannot  be  lawfully 
placed  In  a  public  street  with  tbe  Intmtlon  that  tt 
■hall  pertnanenUy  remain  there.  Xaing  v.  Ameri- 
ouB  (Gb.)  March  i.  UBL 

Booths  and  stands  cannot  (wdtearHr  be  fdaoed 
upon  sMewalks  ot  streets  adjacent  to  a  pubUo 
market.  St.  John  t.  Hayor,  8  Boew.  IM. 

But  where  a  market  house  was  out  of  repair,  for 
the  purpose  of  permitting  tta  being  rebuilt  and  re- 
palrod  market  stalls  may  |»operiy  be  bnltt  upon 
and  about  the  adjacent  street  and  sidewalk;  bat 
obstroetlona  wbloh  are  not  reasonable  under  tbe 
circumstances  are  not  autbortsed,  nor  Is  their  oon- 
tlnuanoe  f«r  an  onnasonable  time.  St.  Jobo  v. 
New  Tork.  •  Duer,  819. 

A  custom  to  eteet  a  booth  or  atall  during  tbe 
period  of  a  fair  or  market  on  a  part  of  a  public 
street  or  Ugtiwar,  sufllolent  space  being  left  for 
tite  pubtto  to  pass,  is  a  good  ooatom.  Uwood  v. 
Bullock,  18  L.  J.  Q.  B.  880. 

8o  where  aplace  bastMeo  usedaa  apubUe  fair 
or  market  for  upwards  of  twenty  years  persons 
reeortlog  there  for  the  purpose  of  exposlDg  articles 
for  sale  are  not  liable  to  be  Indicted  tor  a  ouisanoe 
for  obstructing  the  highway.  King  v.  Smith,  4 
Itop.  lOB. 

Where' injuries  are  caused  by  teams  In  charge  of 
their  drirent  atanding  In  a  public  street  for  market 
and  waiting  purchasers,  tbe  town  or  city  Is  not  lia- 
ble as  for  a  defect  tn  a  street,  but  aembte.  that  the 
owners  may  be.  Davis  v.  Bangor,  is  He.  6SS. 

But  U  seems  that  the  occupation  for  snob  pur- 
pose must  oI«truct  travel  to  be  actionable;  tiius, 
keeping  for  one  and  one  half  hours  a  oiarket  cart 
and  mule  attached  upon  tbe  oomer  of  pubUo 
streets  one  of  which  la  Bixty-slx  and  the  other 
ninety-nine  feet  wide,  which  In  no  way  Interferes 
with  the  pasalng  of  trevelent.  Is  not  a  nulsanoe  per 
sb  State  v.iEdens,KM.C.  Ml 

Rf0Mt  0/ roHKiad  MnqMHrfN^ 

A  railroad  oempany  baa  do  right  to  useahlgti- 
wayMapartof  Itsfrslgbtyaed.  Oahagaa  v.  Boa- 
ton  ft  L.  B.  Oc  mfass.  187*  78  Am.  Dee.  nk 

AraUroadoarmairbn  loadad  en  unkndsd  while 
14L.a  A. 


temporarily  standing  for  that  purpose  tn  a  stnet, 
provided  It  be  dooe  In  such  a  prudent  manner  sa 
not  unreaBonahly  to  Interfere  with  tbe  rights  of 
thuee  having  oocasloii  to  use  the  street  for  the  pur- 
pOBSB  of  ordinary  traveL  Mathews  v.  Kelaey.  fi8 
He.08,4Am.Bep.U& 

Ibe  neoBBBlty  or  oonvenlenoe  of  obstructing  a 
highway  by  a  railroad  company  In  op 
trains  and  awltohlng  osra  are  not  matten  to  be 
ooosidered  in  determiiilBg  tbe  question  of  guHtor 
Inoooeooe  on  Indletment  for  obstmaringaatrssL 
State V.  Cbloago,  M.*8t.P.B.Oah4I..lLA.I88^ 
niowa.itt. 

Convenient  uses  generolfy. 

It  Is  not  lawful  for  an  auctioneer  to  plaoe  goods 
Intended  for  sale  tn  tbe  publlo  street.  Com.  v. 
Pammore,  1  Serg.  ft  R.  217. 

A  oonatable  conducting  an  execution  sale  In  a 
put)iio  street,  tliereby  obetruoUng  tbe  passage,  is 
Indletalrtefivouisaocew  COso.  v.]animan,138ng. 
*B.W. 

Wood  for  fuel  may  be  thrown  upon  the  atr«et 
for  the  purpose  of  having  it  carried  Into  the ' 
er's  bouse^  and  ttmayliefbsran  rsaannabla 
Com.  V.  Basnnosn,  supra. 

But  IsavlDgwood  la  a  highway  for  a  week  or  two 
In  oonaequenoe  of  the  wagoa  on  wfaioh  tt  wna 
being  drawn  breaking  down  Is  iiimasiiiinlila 
Northrop  v.  Burrows,  10  Abb.  Pr.  886. 

Hay  scales  cannot  be  plaoed  In  a  pubHo  Hiest 
for  the  purpose  of  oairylog  on  a  private  bustneas. 
Bmeraoo  v.  Balxwok.  80  Iowa,  297, 88  Am.  Bept.  SISl 

A  tln)t)er  merchant  oaDoot  lawfully  uae  tbe 
street  In  front  of  his  premises  to  out  timber  toto 
shorter  leiwtbsi.  although  he  «anno(o8berwlBnv«t 
It  into  bis  iwemlassnor  eany  onUs  boiioess  tbawh 
Bex  V.  Jones,  8  Oampb.  880. 

Oauslng  a  orowd  to  ohatruot  the  stioet  by  plan- 
ing and  keeping  eOgies  In  tbe  ebow^window  lea 
nulsanoe.  Bex  v.  Garllla.  8  Oar.  A  P.  ML 

Where  the  proprietors  of  a  distUlery  dlBohargad 
refuse  through  pipes  to  a  street  opposite  thtta 
tHiUdlng.  where  tt  was  received  mioosaks  standing 
In  wagons  and  earts,  and  people  desiring  It  w«>n 
aooustomed  to  oolleoi  In  great  numbers  tn  the 
street  near  the  building  m  suoh  manner  as  to  ob- 
atruot  the  street  and  render  tt  taooavenieot  to 
thcee  passing  thereon,  the  owneis  of  tbe  dlatUlery 
were  guilty  of  malntalDlng  a  nuisance  althoogh 
tbe  tsams  did  not  belong  to  them.  Faopte  v.  Cua- 
ningbam,  1  Oenlo,  881,  tt  Am.  Dec  I08L 
.  Wbsra  r*^1""*  oooupled  a  abop  on  a  passage 
leading  from  a  publlo  street  to  a  court  tn  which 
defendant  was  employed  to  tear  down  and  nbuild 
osctaln  bnOdtaifB,  and  tbsn  wan  ottam 
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Ik  was  thus  unneceaurnyand  uiireaBODably 
emipted  and  Interfered  wllb  by  the  defend- 
t,  and  Uiat  in  conaequeoce  thereof  tbe  rental 
lue  of  plalDtiffa  premlaes  had  been  dlmio- 
fd,  and  be  bad  austained  special  damaeea 
a  nominal  amoant.  Judgment  waa  ordered 
'  the  damages  ao  found,  and  fnr  an  injuoc- 
D  rcFtralning  tbe  defendant  "from  uanecea- 
Ity  or  unreasoDably  obstmciing  the  eide- 
Ik"  to  front  of  aaid  factory,  but  a  slay  of 
>ceed{ng8  for  three  mootha  waa  directed,  to 
ible  btm  to  change  tbe  arrangement  of  hla 
smiBBif  if  be  ao  deaired. 

Vr.  Frederick  O.  Dexter,  for  ^pd- 

t: 

riie  plaintiff  has  failed  to  diow  any  snb- 
oilal  injury  resultinff  from  tbe  acta  com- 
ined  of,  or  aor  Injury  that  Is  not  common 
ihe  public,  ana  was  not  entitled  to  recover. 


Wood,  Kafsances.  H  m.  089.  flSi  678: 
High,  iBj.  g  760;  Pfervt  v.  Dart.  7  Ouw.  60B; 
DooUUU  T.  Broom  Qnm^  8wm.  16  N.  T. 
106:  Jutte  V.  Hugha,  67  N.  T.  871;  Sergmmmn 
T.  Jona,  94  N.  T.  51. 

The  walk  la  intended  for  tbe  nae  of  pedea- 
trlaoa,  hot  tbdr  right  to  tbe  same  fa  qy  no 
meant  abaoluie  or  excloaive.  It  moat  be  ex- 
ercised in  harmony  with  the  rights  of  the  ad- 
jacent occnpant.  Any  nnneoeaaarv  or  wanton 
occupation  of  tbe  aldewalk  for  basinefts  by  the 
adjacent  proprietor  is  sn  invasion  of  the  pub- 
lic right  and  is  unlawful,  while  il  most  be  an 
exceptional  and  extraordinary  case  in  which 
the  court  is  justified  in  holding  that  any  nac- 
essaiy  use  of  it  required  the  exigendes  of 
legitimate  trade  is  unreasonable. 

Welsh  V.  WtUon,  8  Cent.  Rep.  749, 101  N.  T. 
367,  S4  Am.  Kep.  698;  CaOanan  v.  Oilman.  9 
Cent.  Rep.  900, 107  N.  7.  860. 


B  Uie  oooit  to  pul)llc  atreeta,  bat  defendant  for 
own  oODvenienoe  uaed  the  ooe  on  which  plain- 
's sbop  was  located  so  as  to  practfcallj  devote 
3  his  exclusive  operations  and  render  It  unnfe 
tbe  use  or  strangers,  the  use  was  held  to  be  no* 
sonaible.  Frits  T.  HobMHi,  tt  L.  T.  N.  8. ». 
Hiere  a  propertr  owner  for  the  purpose  of 
(tewashlaghis  fence  uaedasmall barrel  mounted 
wheels  and  left  tbe  name  Btandlng  in  the  road 
tlie  aide  of  tbe  beaten  track  over  Sunday, 
arehy  plalntiirs  hoise  was  friirhteDed,  he  was 
1  not  Uabla  ff>r  injuries  unless  tbe  appearance 
he  barrel  was  such  as  to  tend  tn  frighten  hors-  s 
trdtnary  aenttenesB  or  It  was  left  in  the  road  for 
iinreas<«iable  time.  PioUet  t.  Simmer*,  los  Pa. 
il  Am.  Ben.  496. 

Private  wayt. 

here  is  no  right  to  obMriuit  a  private  passage. 
>rpe  T.  Brumfitt,  L.  B,  8  Cb.  App.  AGO. 
ne  wtio  erected  a  oMer  mlU  abottliig  oo  a  pri- 
» r^rht  of  way,  and  oarrled  it  on  in  auoh  manner 
i  the  patrons  of  tbe  mill  stationed  wagons 
ig  and  afODSB  the  way  materially  obetructing 
same,  he  was  beld  IMile  In  damages.  Dennis 
Ipperljr.  IT  Hun,  69. 

Burden  <tf  proof;  guettUm  offaet  or  low. 

henefcr  tbe  owner  ot  premtses  blnden  or  ob- 
outevd  upon  the  sidewalk  or  street  in  front 
to  premises  he  has  tbe  burden  of  sbowing  that 
>b8tnictlon  was  reasonably  necessary  and  tem- 
krr.  Joobem  t.  RoUnson,  W  Wk.  V6,  a  Am. 
.»& 

It  If  tlM  aikged  obstnwtion  waa  under  permis- 
of  a  oitr  ordkiaaae,  ttw  one  respoosihlefor  it 
I  not  show  Ua  neensslty  or  temporary  nature, 
by     Wilier,  GO  Wis.  2il. 

Mtber  or  not  the  obstruction  is  a  nuisance  la  a 
tlon  for  tliejury  which  must  depend  upon 
Jier  or  not  it  did  or  did  not  nnneceaaarlly  ot>- 
tt  tbe  free  passage  of  tbe  pubUoover  any  part 
e  hlffhway.  Graves  v.  ShsUuck.  8S  H.  H.  S&7. 
u-DecNB. 

t  in  case  of  very  heavy  and  ponderous  pack- 
or  articles  the  court  nay,  upon  certain  facts 
under  certain  oiroumstances,  be  Justified  la 
ng  aa  ft  matter  of  law  tbat  tbe  necessity  exlst- 
fSct;  or.  tn  case  ol  very  small  and  light  artl- 
there  was  In  fact  no  necessity.  Joohem  v. 
Daon.  OS  Wis.  088,  S7  Am.  Bep.  290. 

ObetruetUm  of  KidewdBa. 

t  term  "street "  Includes  sldawalkL  Sly  t. 
ibell.  tt  How.  Pr.  898; 

» pabUoare  entitled  to  the  use  of  tba  wbcde 
B.  A. 


street,  Inclodtng  sidewalks.  State  r.  Betdntta.  Q 

Ind.  US.  as  Am.  Rep.  nr. 

And  to  have  the  use  unohstmoted.  Clifford  v. 
Dam,  81  N.  Y.  62. 

An  abutter  is  allowed,  however,  to  ezerdse  some 
privilesea<m  tbe  sidewalk  which  be  mayuotexeru 
else  elsewhere  tn  the  street.  Halsey  Bapid 
Transit  St.  R.  Go.  47  N.  J.  Eq.  880. 

One  dftlng  boslnees  on  a  street  tn  a  popu  lous  ofty 
has  the  rijtht  to  temporarily  obstruct  tto  sidewalk 
in  ftvnt  of  hw  place  of  business  tor  tiM  purpose  of 
InadlDg  merchandise.  provldlDg  he  acta  tn  a  rea. 
sonablo  manner  so  as  not  to  nnneoenerily  Incum- 
ber tbe  sidewBlk;  and  be  Is  not  bound  to  fumisb 
those  passing  up<m  the  walk  a  safe  peamge  around 
tbe  obetmothHi.  Welsh  v.  Wilaon.  St  Oeat,  Bep.  74B, 
10in.T.aN.MAm.  Re^a08. 

No  one  oan  rightfully  obstruct  a  sidewalk  under 
any  plea,  whether  of  convenience  or  necessity, 
except  for  snob  time  as  is  actually  needful  W  get 
his  goods  In  and  out  of  Ills  store.  lleClouRhry  r. 
Ilnney.  87  La.  Ann,  8L 

The  necessity  required  to  jostlfy  the  me  of  a 
sidewalk  by  placing  skids  thereover  lo  frontof  a 
store  tor  the  pnrpoaa  of  unloading  beavy  barrels 
frtm  a  wagon  need  only  be  reasonabla;  ao  lield 
w  bera  It  appeared  there  waa  an  alley  at  tba  beck  dt 
the  store  iriuob  might  liave  been  used  for  tbat 
purpose.  Joohem  r.  BoUnaon.  1  L  B.  A.  178,  n 
Wis.  IBS. 

It  is  not  soffldent  tbat  ^  obstruottoes  are  nec- 
essary with  reference  to  the  bualneas  of  one  who 
erects  aud  maintains  them;  they  must  also  be  r«a- 
sonat)te  with  reference  to  the  rights  of  tbe  public. 
CUIanao  v.  Oilman,  S  Cent.  Rep.  900^  107  N.  T.  180; 

Halnlalning  skids  across  the  aldewalk  for  not  to 
exceed  five  minutes,  for  the  pnrpoaeof  reasovinir 
oases  of  merchandtoe,  is  not  mreasooaUe.  Welsh 
V.  Wllson,SOent  Bep.  740, 101  N. T.  M.  M  An. 
Bep.  (Sa. 

Seeping  a  mtsoa  on  a  aldewalk  tor  aspaeeof 
four  hours  or  more  to  debrer  printed  adveitlae* 
ments  to  persons  passing  Is  not  nnlanrfuL  Rex  v. 
Sermon.  1  Burr.  6111. 

It  is  unlawful  to  place  on  the  foot-way  of  a  puh- 
Ho  Street  a  stall  for  the  aale  of  frott  and  eeafeo- 
tlonery.  Com.  v.  Wentwortb,  Brightly.  SIS. 

Itlsnotreaaonableto  keep  horses  and  wagons 
upon  tbe  sidewalk  the  greater  portion  of  the  day, 
and  thus  make  peraotts  having  oecaalon  to-osethe 
walk  torn  out  on  Uta  street  In  twder  to  get  anond 
the  ofastruotkni.  Flynn  v.  Ti^lor,  88  Hno,  W. 

Wberaadealerin  loadinir  and  nnloadlag  goods 
taken  to  and  from  bis  store  placed  a  bridge  across 
tbe  sidewalk,  which  entirely  obatruoted  It,  whteh 
was  usually  removed  when  not  In  ass  but  left 
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■  Sir.  jfoaiaJi  T.  Kitrean*  for  respondent:  1 
The  court  will  alwayi  enjolii  a  grave  public  j 
n&iBance  tboagb  tbe  peculiar  damage  which  . 
the  plainliO  bimself  auslaioa  be  noi  proved 
with  such  deflniteness  as  to  wairant  a  judg- 
ment for  any  specific  aum. 

There  can  be  uo  doubt  tbat  plnintifT's  use  of 
the  sidewalk  is  uDreasouable,  and  therefore 
aniawtul. 

Qeei'^Vaunn  Y.QUman,^  CeDt.'Rep.  900, 
107  N.  Y.  800; 

Vatm,  J.,  delivered  tbe  opinion  of  the 
fKturt: 

The  oworr  of  land  abutting  upon  a  public 
street  if  permitted  to  eDcroach  on  the  primary 
right  of  the  public  to  a  liuiited  extent  and  for 
a  temporaiy  purpose,  owiog  to  tbe  necessity  of 
tbe  casa  Two  facts,  however,  must  exist  lo 
tenderlbe  encroachment  lawful:  <1)  the  ob- 


0«.i 

I  struction  must  be  reasonably  necessary  its  the 
j  traosactitm  of  business;  (2)  it  must  not  uorea- 
,  sonably  Interfere  with  the  rights  of  the  public. 
Callanan  v.  Oilman,  107  N.  T.  860.  9  Cent 
Rep.  900;  WeUh  v.  Wifwn,  101  N.  T.  25i  2 
Cent.  Rep.  749,  54  Am.  Rep.  698.  Tbe  foondi 
lion  upwa  which  the  esception  seems  to  reslis 
tbat  it  is  better  for  the  public  to  suffer  a  sligbt 
iuconvenieace  than  for  the  adjacent  owner  to 
sustain  a  serious  loss.  Any  unnecessary  or 
unreasonable  use  of  a  street,  however,  is  a  mh- 
lie  nuisance,  and  is  declared  by  statute  U>  wa 
crime  against  the  order  and  economy  of  tbe 
State.  Penal  Code,  §  385.  A  remedy  for  ilw 
wrong  against  tbe  public  may  be  found  in  the 
indictment  of  the  offender,  or  In  a  suit  by 
the  proper  officer  in  behalf  of  the  people  to 
compel  him  to  abate  the  nuisance.  People  t. 
Loel^etm,  102  N.  Y.  1.  2  Cent.  Rep.  874:  ite- 
pU  V.  Bortan,  64  N.  Y.  610;  P»)pU  T.  Cwaan^- 
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position  somettmes  for  ten  or  fifteen  mtnutea,  and 
wben  tn  use  sometimes  remained  la  position  from 
one  to  two  hours.  eDd  thereby  obstruoted  tbe  side- 
walk from  four  to  five  houn  of  eaob  buslnees  day, 
the  cMNellon  waa  wressoaable.  Cellanaa  r. 
GUman,  miim. 

Tne  use  of  tlie  part  of  tbe  sidewalk  Id  front  of  a 
store  Id  such  a  manDer  as  to  make  It  practically  a 
pan  of  tbe  store  for  tbe  purpose  of  dlBplaylnff 
goods, there l>elDg  a  permanent  awning  structure 
resting  <>□  Iron  oolumos  extendlog  tbe  full  width 
of  the  sidewalk  and  having  osnvaas  wings  to  be 
usDd  on  ramr  days,  which,  when  down,  close  in  a 
part  or  the  walk,  goods  being  placed  on  tbe  walk 
and  snspended  from  tbe  awning,  was  held  unlaw- 
f  uL  lAvery  v.  Hannlgan.  SO  Jones  tt  S,  464. 

Leaving  a  number  of  barrels  and  oounters 
etaokcd  on  tbe  sidewalk  In  a  tottering  condition  so 
as  to  occupy  a  considerable  portion  of  the  walk 
and  interfere  with  safe  passage,  and  permitting 
them  to  remain  there  for  several  weeks.  Is  unrea- 
■onsble.  Kerrv.  Forgue,  Mill.  4SS. 

Where  the  owner  of  agraln  and  feed  store  piled 
•aaka  Wled  with  grain  in  tront  of  tbe  store,  and 
one  of  tbem  fell  and  Injured  a  passer-by,  be  was 
held  liable  for  thalDjurles.  HoClougbry  v.  Finney, 
87  1a.  Ann.  81. 

DefPDdaDt  must  be  responsible  for  the  obstruc- 
tiootoreoder  him  liable.  Denby  v.  Wilier,  69  Wis. 
S41. 

One  nshig  a  sidewalk  In  aooordanoe  with  the 
provlalons  of  an  ordinanoo  permitting  tbe  leaving 
of  goods,  etc.,  oo  tbe  outer  edge  of  tlte  walk  for  a 
period  not  exceeding  six  hours  while  receiving  or 
delivering  them  is  not  liable  for  acoldetils  resulting 
from  such  use  unless  guilty  of  negligence;  and  the 
burden  Is  not  on  him  to  show  the  neceflslty  of  the 
use  or  that  the  goods  were  removed  within  a  rea- 
sonable tltne.  Ibtd. 

It  is  properly  submitted  to  tbe  Jury  to  determine 
whether  a  temporary  placing  of  skids  across  a  side- 
walk ftMT  the  purpose  of  unloading  barrels  of  sugar, 
each  weighing  three  hundred  pounds,  was  reoaon- 
abie.  Joohem  v.  Robinson.  I  L.  B.  A;  178. 72  Wis. 
1B8. 

Bitto  absence  of  a  law  prohibiting  obttruotlons, 
whether  or  not  one  who  temporarily  places  articles 
'  used  iB  bis  buslnees  on  the  outer  edge  of  tbe  side- 
.walk  teavlog  ample  room  for  passage  is  guUty  of 
Diligence  is  a  question  for  the  Jury.  Dentqr  v. 
WiUer,  supra. 

Ploetnff  btttltNnff  fna(«rtal8  4n  s(n«t( 

Every  way  to  which  houses  adjoin  must  t)e  oon- 
as<«^  out  subieot  to  occasional  loterrup* 
14L.R  A. 


I  tlons  for  purposes  of  building  and  repairing.  Elog 
V.  Ward,  i  Ad.  &  El.  406. 

The  public  must  submit  to  tbe  iDoonveolenoe 
necessarily  occasioned  lo  repalrbig  a  house;  bot  If 
this  Is  continued  so  unreasonable  time  tbe  parly 
may  be  guilty  of  a  nuteance.  Rex  v.  Jooss,  % 
Oampb.  2S0. 

Building  materials  may  lawfully  be  phwed  in  tbe 
highway  for  temporary  use  so  long  as  the  free  iwe 
thereof  is  left  for  yebiclce  and  animals  and  the  ok 
Is  not  negligent  or  unreasonabte.  MsUory  v.  Grif- 
fey. 85  Pa.  ?i5. 

Placing  timber  and  other  materials  tn  tbe  street 
preparatory  to  building  on  the  land  Is  not  unlawful 
provided  tbe  street  Is  not  Improperly  obstruoted 
and  tbe  materials  are  removed  within  a  reasooable 
ame.  Van  O'Ltnda  v.  Lothrop.  £1  Plok.  M:  Cslk- 
nan  v.  Oilman,  >  Cent.  Bep.  KA  107  N.  T.SKL 

Stones,  bricdc,  Ume.  sand  and  other  material  lor 
bulldlng  may  be  phiced  tn  the  street  provided  It  be 
donein  tbemostooDvenlent  manner.  CtalcagDV. 
Bobbins,  «r  U.  B.  S  Black,  418, 17  U  ed.  Mt  Odb.  t. 
Passmore,  1  8erg.  ft  R.  217. 

It  has  been  held  that  the  excuse  for  tbli  is 
want  of  room  for  such  material  elsewhere  so  v  to 
render  it  necessary  to  deposit  It  tn  tbe  street.  And 
wat  defenaant  muA  show  a  reasonaHe  necessity 
for  placing  the  material  In  the  street;  the  court 
cannot  infer  such  necessity  from  the  fact  that  tbe 
bulldl  ng  Is  being  erected  in  a  populous  aod  tMv- 
ingotty.  Wood  V.  Mean,  U Ittd.  Ue,  74  Am.  Dec 

In  oontnwt,  it  has  been  held  that  the  piMtioe  of 
plaeiDg  boUdlDg  materials  In  tlm  street  baa  becoMe 
a  custom  of  such  ioDg  standing  that  It  is  regawM 
as  lawful,  aod  the  right  will  not  tie  defeated  by  ar 
Inveetlgaaon  Into  the  neoesslly  of  sodolDg  tnsay 
partteularcase.  Palmer  v.  fiUTerCbom,  B  ft.  K> 

Ihe  right  is  to  lieexerotsed,  howevOT.  nndsrs  ic- 
sponslblllty  for  all  Injuries  arising  from  an  imns* 
eonableor  negligent  use  of  tt.  IMd. 

A  lioense  ts  not  neoessaiy  to  authorise  tbe  ptec 
iQg  of  building  materials  In  tbp  street  Olarfc  v. 
Fit,  8  Ohio  St.  ani,  7S  Am.  Deo.  sua 

The  right  extends  to  placing  earth  exosvsted 
from  a  cellar  In  tbe  str<>et  to  be  carried  sway. 
Hundbausen  v.  Bond.  88  Wis.  88. 

But  if  tbe  earth  unneoessartly  or  daogeroody 
extruded  Into  Hie  street,  or  raised  to  an  unneMS- 
sary  or  dangerons  height  or  InsatteteoUy  imanled 
or  suffered  to  remain  an  unneoessary  knftb  <t 
time,  ibe  owner  will  be  liable.  IMd. 

It  need  not  be  removed  as  aooo  and  is  (Mt  h 
abeohitely  possible,  but  must  be  Ame  with  tsssm- 
ableoareaod  dUlgenoe.  ibid. 

.      H.  P.  ^■ 
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ham,  t  Dento,  524.  48  Am.  Dec,  709;  Aiii/' 
Gen.  V.  Cohoea  Oo.  6  Paige,  188,  8  L.  ed.  928; 
Wood.  Nuis.  i  739;  Will.  Eq.  Jur.  (FoUer'a 
ed.)  889, 401i 

Wbenever  any  person  mntalns  a  spedsl  aod 
peculiar  loss  In  cotisequenceof  an  umawfulob- 
struotioD  to  a  pubKo  Blreet,  he  may  maititnia 
an  BcUoD  in  equity  in  bis  own  bebatr  for  dam- 
a^es  and  an  injunction.  Such  was  the  case  of 
Oallanan  v.  OUman,  ampra,  upon  wbioh  the 
court  below  relied  in  renderin;  judgment  in 
this  action,  and  wbicb  we  also  regutl  as  an- 
alogous and  controlling.  Id  that  case,  aa  In 
ibis,  the  obstruction  consisted  in  unloading 
trur-ks  over  a  sidenalk,  and  pedestrians  were 
forced  b;  the  iDconvenience  to  take  the  oppo* 
Bite  aide  bf  the  street  The  proof  of  special 
daznafires  sustained  by  that  phiinlifl  was  slight, 
but  tlTe  court  held  that  direct  proof  of  pecu- 
bar  damage  was  not  needed  if  the  dicnm- 
Btanoee  ibowed  it,  and  that  be  suffered  Bome 
special  damascs  not  common  to  persons  merdy 
usinjr  Ihti  street  for  passage  was  declared  to  be 
too  obvious  for  reasonable  dispute.  The  right 
to  roaiotaia  the  action  does  not  depend  on  the 
amount  of  the  special  dumase,  provided  the 
plaintiff  suffered  some  material  injury  peculiar 
to  himself.  Pierce  v.  Dart.  7  Cow.  609.  We 
think  that,  in  a  populous  city,  whatever  un- 
lawfully turns  the  tide  of  travel  from  theslde- 
walk  directly  In  front  of  a  retail  store  to  tbe 
opposite  side  of  tbe  street  Is  presumed  to  cause 
special  damage  to  tbe  proprietor  of  that  store, 
because  diveraion  of  trade  ioeTftaUy  follows 
diversion  of  travel.  The  nature  of  tbia  case 
was  such  that  tbe  amount  of  damages  could  not 
be  abown,  and  bence  tbe  remedy  at  law  would 
not  only  be  Inadequate,  but  would  lead  to  a 
multiplicity  of  suits.  While  the  defendant 
wasdoublleascaretnl  to  interfere  with  the  rifrbts 
of  tbe  pnblic  no  more  than  was  necessary  for 
the  convenient  tmosaction  of  bis  buriaan  with 
tbe  farOitiea  that  he  bad.  still  he  could  not 
lawfully  supply  tbe  defects  in  his  premises  by 
virtually  monopoltzing  the  sidewalk  for  several 
hours  every  day.  As  the  court  said  in  Reee  v. 
RvmU.  0  East,  437,  be  "could  not  legally 
carry  on  any  pert  of  his  bnsineag  in  tbe  public 
street  to  the  annoyance  of  tbe  public,"  nor 
oould  be  "eke  out  the  loconTenieoce  of  his 
own  premises  by  takiog  in  tbe  public  hifcb- 
way. "  Bex  v.  jimet,  8  Campb.  280.  Wbether 
a  particular  use  of  a  street  is  an  unreasonable 
oae  or  not  is  a  question  of  fact  depending  on 
all  tbe  circunutances  of  tbe  case.  Hud»m  v. 
Oarpl,  44  IT.  T.  668;  /Ht.  John  v.  Ifeui  York,  6 
Dner,  816;  Wood.  Nuisanoes,  g  261. 

Tbe  triid  court  found  as  a  fact  that  the  de- 
fendanf  a  use  of  this  sidewalk  was  an  unrea- 
sonable tnterference  with  the  passage  of  the 
pnblic  along  tbesamb  Hence  he  was  proper^ 


ly  held  guilty  of  creating  a  nuisance,  for  the 
habitual  use  bf  a  sidewalk  or  highway  io  an 
unreasonable  manner,  to  tbe  serious  incon- 
venience of  the  public,  is  anufeance^r  w.  1ft 
Am.  &Eng.  Encyclop.  Law,  p.  937.  The  evi- 
dence was  ample  to  support  .tne.inding,  as  the 
use  of  the  sidewalk  by  the  defendant  was  sys- 
tematic and  exclusive  during  a  substantial  part 
of  the  business  day.  The  primary  purpose  of 
the  sidewalk  was  violated,  and  tbe  people  wh6 
wished  tonae  it  to  walk  apon  were  compelled 
to  walk  aftmnd  through  tbe-  street,  wid  avoid 
the  paadng  vehicles  as  beat  they  could.  TbiA 
fa  scarcely  denied  by  ttie  Iramed  oouasd  for 
tbe  defendant,  who  contends  that  no  unreason- 
able use  or  occupation  of  the  sidewalk  was 
shown  so  far  as  the  plaintiff  is  concerned,  and 
that  he  cannot  complain,  although  the  public 
might.  It  is  true  that  nodlrectinterference  witti 
the  plaintiff's  premises  or  business  was  shown. 
Tbe  pecuniary  loss  to  him  was  caused  by  tbe 
Indirect  effect  of  tbe  obstructions  to  the  side- 
walk upon  the  pii'ilip;  bii'  when  an  unreason- 
able use  of  &  publir  liii,'li\v;iy  is  sliown,  and  It 
also  appears  tliat  Mirh  un:!  ;i>';i];ibte  use  causei 
speciul  damages  to  nti  individuiJ,  he  has  a  per- 
sonal right  of  actioD  to  compel  the  aliate- 
ment  of  the  nuisance.  Doolittle  v.  Broome 
Count!/  ^uprt.  18  N.  V,  V.Ty,  <\/niii\-j  v.  /  nw- 
erre,  6  Johns.  Cb.  2  L.  td.  ITy;  >pLi<r.r  v. 
London  &  B.  R.  Co.i  Sim.  183;  Sampsm  v, 
Smith.  Id.  273;  Crowder  y.  Tinkler,  19  Yes. 
Jr.  617. 

While  tbe  general  welfare  bi  pramdfed  by 
manufnotories  moh  as  tbe  defendant  carries 

on  ail'!  ilirv  -jlmrild  not  be  interfered  with  for 
light  <'i  iiiviul  <"<'i'-i'4,  still  the  right  of  tbtf 
publi<-  Id  llie  u'-e  (if  ihe  siciewnlk  is  para- 
mount, iiiui  Ik'  must  sojirDitiLTC  bis  biisin(ss  as 
not  uurea.MiDably  to  iulerfere  with  It.  Tbe  de- 
cree afrainst  him  con*9rDi8  in  every  respect  to 
tbe  precedent  establKbed  by  this  court  In  Cat- 
tanau  v.  Gilman.  107  PT.  Y.  860.  373.  9  Cent. 
Rep.  900,  when  it  modlfietl  the  judgments 
of  tin-  courts  below  by  restrwining  ngjiinst 
an  uiiiH'irs-iiiry  or  unreasoiuible  obstniolion. 
While  the  language  of  tbe  injimctlon  is  some- 
what indefinite,  owing  to  the  care  taken  not  to 
interfere  with  important  private  righis,  still  a 
reasonable  man  will  !mvf  little  (lillli  nlly  in  lir- 
tennining  wimi  is  a  rf;tso[iiiblc  usfi  of  a  piiiilic 
street.  A  pnnli'Ul  iii;in  will  P '^rilvc' iloiibiful 
quesliiins  in  favor  <if  tin;  pu'illr.  an^l  apainst 
himself,  and  tbe  wrong  to  tbe  puiilic  is  tbe 
basis  of  tbe  plaintiff's  right  to  relief,  although 
a  special  ininry  to  himself  was  also  required 
before  he  coulii  Kiirr>(.>i>cl. 

We  aee  no  rainQi,  for  reversing  thit Judgment, 
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]fti7  L.  BENIEB*  AppL, 
Fred  HUSLBITT  Hal.,  Bt^ 
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t.  No  jurimaUMmt  to  readv  Mr 
tm>l  jp^g"^'^  ■ffatiMt  s  wmimUaat  oaa  be 
soqutrad  br  Mrrtoe  by  mere  pabUoattoii. 

8.  The  iMm  of  M  indrtrtedne—  on  » 
jad«MBtl»afcTor  of  anaidoBt  omImI 
a  for«i|pi  Inranuice  oompanj  ftw  the 
pnrpow  of  Karnlsbmeot  on  a  claim  asafiist  tha 
judgaMOt  oradttor  Is  at  tbe  plMe  of  hii  raeUenoe, 
ctleufe  when  the  itatirte  makalt  payable  there, 
«nd  the  Judffnteot  cannot  be  reached  by  aervloe 
«D  an  aireot  of  the  company  In  another  State. 

(Deoembn  IB,  IWD 

APPEAT.  by  plaintiff  from  a  judgment  of 
(be  Circuit  Court  for  Brown  Count;  in 
fflTor  of  defeodantfl  in  an  action  brought  upon 
en  appeal  bond  to  recover  tbe  costs  on  appeal 
and  the  amount  of  Uie  judgment  in  the  ong 
iniil  ranae  wbicb  atill  remained  unpaid.  JBe- 
iterud. 

I  Statement  by  CMsodftjr./.* 

Ii  appears  from  the  record  tbat  September 
«6, 1888.  the  plaintiff  recovered  iudftiDcnt  up- 
on a  policy  01  insurance  in  the  Circuii  Court 
for  Brown  County  against  tbeDwelling-House 
Insurance  Company,  a  corporation  created  and 
organized  under  the  laws  of  Massachuseita,  and 
having  tisprindpal  place  of  busioess  at  Boston, 
by  reason  of  lose  by  fire  of  a  dwelling- bouse, 
barns,  and  property  therein,  for  |8,416.78; 
tbat  tbe  said  Boston  company  appealed  from 
aaid  judgment  to  this  court,  and  upon  such  ap- 
peal the  defendants,  Hurlbut  and  Boaler,  exe- 
cuted an  undertaking  to  the  plaintiff,  whereip 
and  whereby  th^  agreed  and  undertook,  pur- : 
suant  to  tbe  statute,  that  they  would  pay  all 
costs  wbicb  might  be  awarded  against  said 
Boston  company  on  said  appeal,  not  exceeding 
$350,  and  also  undertook  that,  in  case  said 
judgment  should  be  affirmed,  they  would  pay 
Uie  amount  thereof;  tbat  said  judgment  was 
affirmed  on  said  appeal,  April  85, 1888,  (74 
'Wis.  U9)  that  the  remittitur  tbeteon  was  not 
filed  in  tbe  trial  court  un(}l  November,  1889;. 
tbat  August  1.  1Si)0,  this  action  was  com- 
menced, upon  said  undertaking,  against  suid 
Hurlbuland  Boaler;  tbat  the  defendants  herein 
answered,  and  admitted  all  tl^e  allegations  of 
the  comfflaint,  and  in  effect,  alleged  that 
June  28.  i889,  the  Saint  I^ul  Fire  &  Marine 
Insunnoe  Company  created  and  organized 
under  the  laws  of  Minnesota,  commenced  au 
action  in  tbe  Supreme  Court  for  Cook  County, 
in  tbe  State  of  Illinois,  against  this  plainliff, 
on  a  claim  for  |9,256,  and  in  said  action  served 
garnishee  process  upon  the  said  Boston  com- 
pany's agent  at  Chicago;  that  tbe  procesa  in 
said  last-named  action  against  this  plaintiff 
was  made  returnable  November  4,  1889.  and 


Nora.— Tbe  extensive  review  of  the  authorities 
by  tbe  court  and  oouosel  la  tbe  above  case  aeema 
to  make  any  annotatloD  of  tbe  case  unneoeMarj, 
14  L.R.  A. 


wo  iemd  only  by  fhe  pablteatloii  of  so- 
tice  for  three  mroesslve  weeks,  oommeociog 
October  SS,  1889,  and  ending  NovembfT  i, 
1888,  and  maiHng  copies  tbeKoT.  etc.,  to  tbe 
plaintiff  in  Wisconsin,  where  she  resided  dar- 
ing all  Ibe  limes  mentloiMd;  tbat  npoo  ibetnd 
of  said  action  tbe  coori  found,  in  effect,  the 
facta  suted;  and  also  that  tbeaaid  BoMoiiooid- 
paoy  bad  not  paidtbeplaintifl  anytbingonirid 
Judmneot,  except  $1,200.  paid  tbereoo  July  1, 
1889;  tbat  this  plaintiff  bad  not  been  peraootl- 
ly  served  with  summons  or  other  pracen  ia  tbe 
proceedings  In  the  Superior  Court  of  Cook 
County,  and  bad  not  appealed  lo  said  proceed- 
ings; that  the  judgment  so  reeowwd  hi  lud 
Bnwn  Coooty  waa  enmpt  from  seitnR  m 
attachment  or  execution,  under  tbe  lawi  of 
Wisconsin,  during  all  the  time  mentioned,  bat 
was  not  exem|rt  under  tbe  lawsf>f  Blmois;  tixl, 
as  a  conclusloo  of  law.  tbat  tbe  defenduu 
were  entitled  to  judgment  against  tbe  ptalntiit, 
abating  this  acttra.  From  tbe  jadgmeot  ca- 
tered thereon  accordbig^y  tbe  plaintiff  tviap 
this  appeal. 

Mr.  Oeotvo      Otomm.  for  app^aat: 
A  debt  doe  on  a  judgment  in  one  Stale  csa- 
not  be  garnished  in  anotber. 

Drake,  Attachm.  g  626;  8hin»  T.  Zimmer- 
man. 28  N.  J.  L.  150.  50  Am.  Dec  960; 
bethtmrn  8ov.  Irat.  r.  Oerber,  86  N.  J.  Eq.  153; 
Hearv  v.  GoM  Bw*  Min.  Cte.  15  Fed.  Rep. 
64»:  Ameriain  Bank  v.  8inm.  9  a  L  U,  W 
Am.  Doc.  8«4:  TTiomasv.  HWdrif^. 8  Woota. 
667;  Franklin  v.  Ward.  9  Mason,  186;  Anwum 
Bank  v.  MoUins,  99  Mass.  818;  8  Am.  &  ^g. 
Encyclop.  Law,  1170,  1171;  Young  v.  Totw, 
2  Hfll,  L.  420;  BurriU  t.  Letam.  3  Speer,  h. 
878:  Watiaee  v.  M'OunneU.  88  U.  S.  IS  Fd.  186, 
10  L.  ed.  95;  WMd  T.  Lalce,  13  Wis.  94;  S  Wade, 
Atlachm.  f,  4l». 

I  A  debt  payable  to  a  creditor  in  tbe  State  of 
bis  residence  cannot  be  gamisbed  in  aoolber 
State,  at  I«ist,  unless  be  Is  penonaUy  semd 
with  prooMi  (V  appean  la  Uw  garafabee  » 

tion. 

It  is  genmlly  held  that  propoty  in  anotba 
Stale  cannot  be  reached  by  this  proces*.  v- 
thoiurii  within  the  control  of  the  garntthee, 

Batt»  V.  Ckieaffo.  M.  <t  St.  F.  R  Oo.m  Wk. 
396,  00  Am.  Rep.  809;  Bneenr.  Ftpe^UVtA. 
Hep.  878,  135  Hi  $8.  ^ 

A  debt  payable  to  one  raridlng  In  anouKr 
State  is  not  wltbio  such  statutes. 

Saim/er  v.  Timnpmm,  34  N.  H.  610;  SamO- 
ton  V.  Roffem,  10  West.  Rep.  008.  87  Micfa.  189; 
KMtitig  V.  Ameriean  R^friiferaUr  Or.  88  Ho. 
App.  293;  Alabajoa  G.  &  It,  Ve.  v.  Ckttmiq/. 
(Ala.)  May  5.1891. 

'  The  aitva  of  a  debt  is  llie  domldl  of  the 
creditor  where  payable. 

OUtdand,  P.  *  A.  R.  Co.  v.  flmBjrfwiW. 
82  U.  S.  16  Wall.  800,  21  L.  ed.  179: 
V.  Baker,  8  L.  R  A.  99,  83  Ga.  143;  CUirk  t, 
Oonntetieut  Peat  Oo.  86  Conn.  808:  QviOiatMr 
V.  BffVBea.  85  N.  Y.  663:  MeDovgaU  v.  A|^» 
Vt.  187, 45  Am.  Rep.  608;  Brown,  JnriadioUM. 
%  150;  State  v.  Qaylord,  78  Wis.  885. 

This  principle  determines  tbe  taxabClitT,  » 
aij^UUly  and  deioent  of  debts;  andtkeap- 
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tloa  of  fawlmit  and  buknipt  laws  to 
.  Jt  Ukewlae  detorminei  thior  garolsh- 

■y. 

owD,  Jurisdictioa,  g  ISO;  HamUton  t.  Bo^ 
id  Keating  t.  Ameiiean  Befr^KTotor  09. 
t;  Todd  r,  MUtouri  Fue.  H.  Co.  9S  Ho. 
UO;  Omn'a  Bant  t.  Wtekham,  S»  Ho, 
608;  JAahama  O.  S.  B.  Co.'f.  Chumbet 
iiU)Mr  T.  Thompton,  »upra. 
bstituted  wmce,  wnere  actbHU  are 
igalnst  Doaresldents,  is  effectual  only 
e,  in  coDoectloQ  vitb  procew  against  the 
□  for  commendQg  the  acUoo,  properly 
:  State  is  brougbt  under  tfae  cootiol  of  the 

inoper  v.  N^,  95  U.  S.  714,  24  L.  ed. 

Waples,  Attacbm.  849;  Batet  y.  Nea 
M,  J.AQ.N,B.Oo.  4  Abb.  Pr.  73;  Wit- 
EfuitabU  2n».  Oo.  10  Abb.  Pr.  193. 
meg  V.  Vhi&n  Pac.  B.  Go.90  Iowa,  84S. 
urlingtondtM.  RRCo.v.  T/tompum,  »1 
160,  47  Am.  Bep.  497.  relied  on  bv  tbe 

below  are  ajrainst  pttoclple,  and  are 
yne  by  auiboniy. 

iama ».  S.  B.  0».  v.  CtAvmAey,  mtpra; 
iitU  d  N.  B.  Oo.  T.  BooUg.  78  Ala.  fi24; 
tg  V.  Avurican  B^rigerator  Oo.,  Todd 
■Muri  Pae.  S.  Oo.,  Green' a  Bank  v.  Wiek- 
Dd  BatBj/er  v.  Thompmm.  supra;  Iaw- 
:  Smith,  46  K.  B.  5^.  66  Am.  Deo.  188; 
y  T.  Albm,  88  He.  414.  M  Am.  Dec.  680; 
■land  T.  Seetmd  Nat,  Bank  of  Po^Ha,  78 
3;  Qrtcn  t.  Farmen  A  O  Pank,  25  Conn. 
'•mOton  V.  Bogtrt,  10  West.  Rep.  903, 67 
185:  TovAe  v.  WUder,  87  Vt.  832;  Bata 
1  Orlfons.  J.  AO.  N.  B.  Co.  and  Wiltet 
ilabU  Int.  Go.  tupra;  MiUrr  v.  Eooe,  3 
I,  C.  C.  622:  Sye  t.  Liteomie,  21  Pick. 
7p  Y.  U»d«neo0d,  8  Pick.  802;  Gold  t. 
onic  B.Oo.\  Oray,^;  Tingley  t.  BeUe- 

0  Mans.  848;  Chicago  O.  Nat.  Bank 

?,  d^.  P.B.  Co.  4fi  WiB.  173;  Wa 
llncbm.  227, 3^1  Freeman,  ExecutionB, 
Drake,  Attacbm.  ^  473  «r  teg.;  6  Am.  & 
iDCTcIop.  Law,  1129. 
)  oi  theae  authorities  bold  that  a  debt 
be  reached  by  tbia  proceaa.  because  not 
!  Id  tbe  State  wbere  tbe  proceeding  la 
I,  and  the  g»rnlshee  did  not  redde 
This  waa  «  Hassachuselts  corporation, 
Dly  be  io  Illinois  to  do  business  there, 

1  only  domiciled  and  suable  there,  in 
to  such  business. 

lair  T.  C(Kt,  106  U.  8. 850, 87  L.  ed.  S22; 
S.dBkg.Q>.  r.  Can,  76  Ala.  888,  63 
p.  889;  Alabama  6.&B.O0.  t.  Ohum- 
.)  May  6,  1891. 

:be  real  vround  is  that  tbe  ntu*  of  the 
be  domidl  of  tbe  creditor,  and,  hence, 
•t  has  no  more  juriKlictinn  of  it  than 
ble  property  out  of  the  Stale, 
ebt  payable  in  one  State  is  gamltfrnble 
another  State,  it  cannot  he  garnished 
tbout  penional  aerrfce  of  process  upon 
9lualary  appearance  of,  the  creditor, 
upreme  Court  of  tbe  United  States  baa 
letermined  the  limit  of  a  State's  power, 
e  Federal  Constitution,  to  authorize 
«d  service  on  a  nonresident. 
per  T.  Jr<^.  95  U.  S.  714, 24  U  ed.  A65, 

>  r.  .^dd,  98  0.  &  476.  25  L.  ed.  387; 

>  T.  Oar,  man;  Bart  v.  Satimm,  110 
n.  96 1«.  •!  101;  Btna  t.  BnOer,  107 


U.  a  629, 27  L.  ed.  434;  JITm  Fork  L.  Tnt.  Oo. 

T.  Bang$,  108 17.  S.  4a'L  96  L.  ed.  680:  Aw- 
manv.  AMemm,  119  U.  B.  18S,  80  L.  ed.  878; 
Smith  T.  Orady,  68  Wis.  315;  Hitt  t.  ifiyer, 
69  Wis.  695;  Eliot  r.  MeCormiek,  8  New  lilng. 
Bep.  871,  144  Hais.  10. 

The  appellant  could  not  hare  brought  the 
artlnn  to  recover  her  loss  In  Wisconsin,  in  UU- 
oois,  nor  could  this  Wfaconsin  Judgment  hsTe 
been  sued  there. 

St.  Clair  y.  Oox,  Central  B.  A  Stg.  Oo.  v 
Carr  and  Chicago  C.  A'at.  Bank  t.  Chicago, 
M,  A  St.  F.  B.  Go.  tupra. 

Tbe  niioois  proceeding  is  no  defense  to  this 
action,  because  It  did  not  garnish  or  attach  the 
debt  or  undertaking  of  tbe  defendant. 

Ballard  v.  Oitette,  1  Uonl.  500;  FarrtU  t. 
FineA,  40  Oblo  St.  837;  Drake,  Attachm. 
§  703;  O'ikleu  t.  Van  Noppen.  100  N.  0.  287. 

Mr.  H.  W.  Chynowath,  for  respondents: 

A  debt  due  00  a  Judgment  In  one  Slate  can 
be  garniBhed  in  another. 

Tbere  is  no  reason  for  any  distinction  be* 
tween  ■  judKment  and  any  oClier  detit. 

JoiM  T.  Sl  Onge,  67  Wis.  080;  GhieoM  O. 
Ifat.  Bank  t.  Chieago.  M.  A  m.  P.  B.  Cb.  46 
Wit.  172;  Luton  t.  Boehn,  72  DL  81;  Minard 
T.  Laviler.  26  lU.  802;  Allen  v.  Watt,  79  III. 
284;  Toungw.  Cooper,  69  III.  121. 

A  debt  psyable  to  a  creditor  in  tbe  Stale  of 
his  residence  can  be  garnished  in  another  Stale 
even  Ibou^  be  he  not  peistmally  served 
witb  process,  and  even  thotigb  he  does  not  ap- 
pear in  tbe  garnishee  actkui. 

Tbe  titv*  of  tbis  debt  is  any  place  wheretlie 
debtor  may  be  ftemd,  that  is,  found  In  the 
sense  of  locsted. 

M'Cartgy.  MmUn,  2  IT.  S.  2  DalL  277. 1  U 
ed.  dnO;  FUkiaa  r.  JTeut  York  A  E.  M.  Go.  81 
Pa.  114;  Qagorv.Wataon,  11  Conn.  163;  Cbi- 
»tgo  a.  Jfat.  Bank  v.  CAigcao,  M.  A  St.  P.  R. 
Co.  tupra;  Biake  r.  WUUamt,  6  Pick.  386,  17 
Am.  Drc.  372;  Sturttvant  v.  Boltintoi',  IH  Pick. 
175:  Bode  v.  Bkode  Island  Int.  Amo.  2  111 
App.  863;  MitckeU  t.  Shook,  73  lU.  492;  Mooneff 
V.  Onion.  Pae.  B.  Go.  00  Iowa,  848:  Alien  r. 
Watt,  tupra;  Morgan  y.  AetiOe.  74  Pa.  63; 
SannibalASt.  J.  &.  Co.  v.  Orane.  102  111.  349, 
40  Am.  Bep.  68;  Burlington  A  M.  B.  Co,  y. 
Thompton,  81  Kan.  IHO.  47  Am.  Rep.  407; 
/oAnam  y.  Brant,  88  Kan.  751;  Pkmpton  y. 
BigOote,  98  N.  T.  696:  Qrimh  y.  Langtdaie.  58 
Ark.  71;  Carton  t.  Mfmpkit  AO.  B.Co.9lj. 
R  A.  419.  66  Tenn.  616;  Neulaad  y.  BeiUg,  66 
Mich.  161. 

We  know  of  no  cases  that  hold  to  the  con- 
trary AS  to  the  tUfU  of  tlie  debt  for  tbe  pur- 
poses of  gamisbment  or  attachment.  At  all 
events,  we  Insist  if  there  are  sucb  cases,  tbey 
are  against  tbe  great  weight  of  authority  and 
are  not  good  law.  Tbe  rule  Is  to  the  oontraiy 
here. 

Chicago  0.  Ifat.  Bank  r.  Chieago,  M.  A  St. 
P.  B.  Oo,  tupra. 

The  Dwdling  House  Insurance  Company, 
having  offices  and  doing  business  in  Illinois  is 
subject  to  the  jurisdiotiMi  of  the  courts  of  that 
State,  and  as  much  so  as  it  had  been  an  in- 
dividual having  blsdomlcll  there. 

Being  a  mAaaat  of  Illinois  in  contemplation 
of  tbe  law  tbe  debt  it  owed  was  here. 

BetAev.BM  Itland  In*.Am.iia.  App. 
860;  BKtahtthtm%.Sa9.  Iiut.  t.  Arflsr.  06  H. 
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J.  Eq-  iSiiJUtiural  Point  H.  Co.  r.  Barron,  88 
III.  867;  Embree  r.  Hanna,  5  Jobna  101^, 
Wheeler  V.  Baymond,  8  Cow.  S15. 

Most  of  the  canes  wbtcb  bold  tbiit  tbe  titug 
of  the  debt  is  governed  by  tbe  domicU  of  the 
creditor  are  caaea  iDvolvini;  (be  taxation  of 
debts.  Tbe  reeaoo  for  tbla  rule  ia  tbat  tbe 
ciedttor  baa  tlie  erideoce  of  tbe  debt  Id  bis 
JiandB,  and  on  tbegroaoda  of  public  policy  tbe 
creditor  migbt  be  deemed  tbe  person  to  control 
tbe  titui  of  tbe  debt  for  taxation.  Bat  aucb  a 
rule  in  ganiisbee  proceedinKs  would  nullify  tbe 
laws  pertaining  to  tbe  gamUbmeot  of  debta  of 
noD  resident  deleodant». 

Saiioti«i  Bank  <f  Commerce  t.  Huniin^on, 
129  MsBS.  444:  PtimpCon  v.  Bigelore,  93  N.  Y. 
SM;  Atto-Gen.  v.  Bap  State  Min.  Co.  89  Ma-ss. 
148.  »6  Am.  Dec.  717;  Creen  v.  F«Ji  Buikirk, 
74  U.  8.  7  Wan.  189.  19  L.  ed.  109. 

Tbe  proposition  tbat  tbe  principal  debtor 
miKt  be  personally  ser?ed  Is  without  foroe. 

Brauterr.  Nea  EnglanAS.  Int.  Oo.  Si  Wta. 
512. 

At  an  «irly  day  in  Hasaaebawtta  Uwas  held, 
undiT  tben  exisiing  statute!,  tbat  a  nonievident 
could  not  be  garaiabed. 

J^ngleyy.  Bateiaan,  10  Mass.  S48,  and  other 
cases  in  that  court. 

Tbe  statute,  boweT«r,  was  ameoded  after 
these  ddcisioDs  so  that  a  Dooresideot  migbt  be 
gamisbed,  and  the  statute  waa  ufdiehL 

National  Bank  qf  Offmmeree  t.  HvnUnffton, 
1S9  Mass.  444. 

The  Illinois  court  could  get  juriadictioD  of 
principal  defendant  by  publication  and  dM  ao. 

Hewtandv.  Beiag,aS  Hicfa.  Ml;  Madden  r. 
CMper,  47  111.  359. 

OMSodaj-*  J.,  dellTCied  tbe  of^foo  of  the 

court: 

During  all  the  titnes  mentioned  in  tbe  fore- 
going statement  tbe  plaintiff,  Mrs  Renier,  was 
domiciled  io  and  a  resident  of  this  State. 
The  St.  Paul  Company  mentioned,  claiming  to 
be  a  creditor  of  hers  for  a  large  amount,  com- 
menced an  action  against  her,  not  in  any  of  the 
courts  of  WisoonsiD,  but  in  the  Superior  Court 
ftor  Cook  Cotmty,  IIJ.,  sod  gamiBhed  the  Bos- 
ton company,  as  a  foreign  corporation,  by 
aenriug  garnishee  process  upon  its  agent  located 
in  Chicago.  Mrs.  Benierdid  not  appearin  that 
action,  nor  in  auoh  gamisbee  |MY>ceedings,  and 
DO  process  or  notice  of  any  kind  was  evet 
served  upon  her  tbereio  ottterwise  than  by 
publioitioo,  as  mentioned.  It  is  claimed  that 
such  publicatiDn  wa*  Insufflcient,  but  for  the 
purpose  of  this  appeal  it  is  aasuaned  that  tbe 
statutes  of  Illinois  were  in  all  respects  complied 
with.  Upon  the  facts  stated  tbe  law  is  well 
aettied  by  tbe  Supreme  Court  of  the  United 
States  10  tfa«  eCecl  that  tbe  Oiicafio  oomrt  ob- 
tained DO  JnrisdictiOD  to  render  any  person^ 
judgment  against  Mrs.  RenierJ  Clair  t. 
Oar.  106  U.  8.  350,  27  L.  ed.  222;  Pennoyer  v. 
Neg,  96  TJ.  8.'  714,  S4L.ed.56S;  Thompeon  v. 
Whitman.  85  U.  S.  18  Wall.  457,  21  L.  ed. 
897;  Boani  ef  Pubiie  Worka  r.  CotumUa  Cot- 
W  84  U.  a.  17  Wall,  fiiil,  3t  L.  ed.  687. 
To  the  same  efltet  are  tbe  dedsions  of  this 
court.  Witt  V.  Meger,  69  Wis.  S6fi;  Smith  v. 
Grady,  68  Wis.  S15. 

This  being  so,  U  is  my  obrions  Wat  the  most 
tbat  «ould  be  acoompjiabwl  hi  tbe  Chicago 


court  was  to  fcach  property,  assets,  or  credits 
belonging  to  Mrs  R^iei%  and  within  tbe  juris- 
diciion  of  tbat  court.    This  is  apparent  from 
tbeautborities  cited.   If  there  wn8,'lbereroTe.s 
want  of  juriadiction  in  tbat  court  as  to  such 
property,  a*«ts,  or  credits,  then  the  proceed- 
ings therein  were  null  and  void,  and  could  sot 
operate  to  abate  or  defeat  the  suit  at  \jkt.  Tbe 
question  recurs  whether,  at  the  time  of  such 
garniahment,  Mrs.  Renier  was  tbe  owner  of 
anj^  property,  assets,  or  credits  within  aocti 
jurisdiction  of  tbe  Chicago  court.   There  is 
no  pretHise  that  at  the  time  the  gamisbee  pa- 
pers were  served  upon  tbe  Chicago  agent  of  tbe 
Boston  company  he  bad  in  bis  possession  or 
under  bla  control  any  tangible  property  be- 
longing to  Mrs.  Renier.   The  extent  of  tbe 
claim  IS  that  at  tbat  time  tbe  B<»lon  company 
was  iadebt^d  to  Mrs.  Renier  upon  tbe  judg- 
ment recovered  in  the  Circuit  Court  forBroKa 
County,  mentioned  in  theforegoingsiatemcot, 
and  hence  that  such  Indebtedncas  was  attacbed 
or  reached  by  the  service  of  Uie  garnishee  pa- 
pers upon  the  Boston  company's  ag<ent  in  CSii- 
cago.    If  socb  contention  can  be  maintained, 
then  it  Is  obvious  tbat  tbe  St  Paul  company 
migbt  have  attached  such  Indebted  ness  by  sacs 
garDiahee  proceedings  in  any  State  or  city  in 
tbe  Union  where  tbe  Boston  company  hap- 
pened to  have  an  office  and  an  agent.  His 
would  necessarily  be  upon  the  theory  that  such 
indebtedness  to  Mrs.  Renier  was  ambnlatoiT, 
following  each  of  tbe  several  agents  of  the 
Boston  company,  and,  for  tbe  purpose  of  gar- 
nishment, having  a  titut  with  and  Id  tbe  4^ce 
of  each  and  all  of  such  agents,  wherever  thev 
happened  to  be  located.   If  such  ia  the  law,  a 
Is  ceitainly  important  that  all  should  know  It. 
As  indicated,  none  of  the  parties  to  Uw  pro- 
ceedings In  tbe  Obleago  court  were  residenisof 
Illinc^   Proceedings  by  samiabmeut  are  in 
their  nature  very  much  like  tbe  old  trustee 
proceoE,   In  sucb  a  case  io  Massachusetts,  at 
an  early  day,  tbe  court  refuses  to  take  jnris- 
dlctioQ,  for  the  reason  tbat  all  the  parties  were 
Donreudenta.   Tingtey  r.  Bateman,  10  Mass. 
S46.   It  was  there  said,  in  behalf  of  tbe  court, 
that  "tbe  summooing  of  a  trustee  is  like  a 
process  in  rem.   A  chose  in  action  is  thrivby 
arrested,  and  made  to  answer  the  debt  of  tbe 
principal   Tbe  person  entitled  by  tbeooolract 
or  dut^  of  the  supposed  trustee  is  thus  sum- 
moned by  the  arrest  of  this  species  of  effects. 
These  are,  bowever,  tti  be  considered,  for  this 
purpose,  as  local,  and  as  remvniug  at  the  resi- 
dence of  the  debtor  or  person  intrusted  for  the 
principal;  sod  bis  rights,  in  this  respect,  are 
not  to  be  considered  as  following  the  person 
of  the  debtor  to  any  place  where  be  may  be 
transiently  found,  to  be  there  taken  at  tbe 
will  of  a  third  person,  within  a  juisdictioa 
wliere  nettter  the  original  i^edltiw  nor  debtor 
resldee."  To  tbe  same  effect  are  Sawyer  v. 
TAompaon,  U  N.  H.  510;  Bomm  v.  Pope.  135 
IH.  38,  U  West.  Rep.  678.    It  has  also  been 
repeatedly  held  fn  Massachusetts  that  a  trus- 
tee residing  in  another  State,  thou^  tempo- 
rarily therein  when  serVioe  is  made  opoo 
him,  is  not  Hable  to  tbe  trustee  procen.  and 
espedally  is  this  so  where  the  principri  d^eod- 
ant  is  abo  a  nonresideot^   Btui  v.  Underttood, 
S  Pick.  808;  Hart     AntJum,  15  Pick.  445; 
Ifft  r.Liteombt,9\VWk.ML  Totbe  amu 
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•effect  are  Lawrence  v.  Smith,  46  N.  H.  ;6S8, 
86  Am.  Dec.  188;  Oreen  v.  Farmeri  A  C.  Bank, 
26  CODo.  459;  iJwsoy  t  .  Athee,  38  Me.  414. 

Tbe  only  exception  to  this  rale  seems  'to 
'be  where  taDgible  prc^rty  belonging  to  tte 
principal  deffndBiit  ln<s1>een  actually  seized 
-witbin  1b«  State,  or  tbe  contract  of  promise  is 
to  be  jicrfonned  within  the  State.  Ibii.;  Saw- 
yer v.  Ttumipgon,  nipra;  Young  v.  Rote,  31  N. 
H.  301;  I.atBrenee  v.  (kaith,  supra;  QuiUtf  rider 
V.  lioteett,  86  N,  T.  657;  Lotpoy  v.  Albee,  mpra. 
Some  of  the  authorities  cited  and  Ibe  views 
thus  expressed  were  Considered  and  sustained 
by  Mr,  JutUce  Orton  In  Ohieago  C.  NiiL  Bank 
T.  Chicago,  M.  A  St.  P.  R.  Co.  45  Wis.  172. 

Tbe  courts  of  Massachusetts  bav^  gone  to 
the  extent  of  holding  that  a  resident  of  that 
Stale,  baviog  cootracted  to  deliver  floods  at  a 

?ilaoe  in  another  State,  conid  not  be  charged  in 
oreign  attachment  w  the  trustee  of  the  person 
to  whom  tbe  goods  were  thus  contracted. 
Clark  T.  Brewer,  6  Gray,  880.  In  Dartforth 
T.  Penny,  8  Met.  564,  it  was  held  thata  forefgn 
corporation,  having  no  specific  articles  of  prop- 
erty in  its  possession  within  that  State  belong- 
ing to  the  principal  defendant  to  whom  it  was 
fudebted,  could  not  be  charged  by  trustee  pro- 
cess, notnitbstanding  manyof  its  members  and 
officers  resided  there,  and  its  books  and  records 
were  kept  there.  To  tbe  same  effect  is  Gold  ?. 
Uovtatonic  B.  Co.  1  Gray,  424,  where  it  was 
held  that  a  foreign  railroad  corporation  could 
not  be  charged  by  the  trustee  process,  although 
in  possession  of  a  railroad  In  Massachusetts  un- 
der leases  from  the  proprietors  theret)f;  and 
also  Tou^e  v.  WiMer,  57  Vt.  632;  LouitviUe  <£ 
M.  B.  Co.  V.  Dootei/,  78  Ala.  524;  Ahbama  A 
O.  8.  R.  Q>.  V.  Ohvmbey  (Ala.)  9  Bo.  Rep.  386; 
Western  R.  Co.  t.  Ihornton,  60  Ga.  300;  Batet 
V.  Chicago.  M.  A  St.  P.  R.  Co.  60  Wis.  396; 
Sutherland  v.  Second  Nat.  Sank  of  Peoria,  78 
Kt.  250.  In  Bmiih  v.  Mutual  L.  InM,  Co.,  14 
AUeo,  886,  it  was  held  that  the  courts  of  Mas- 
sBChusetls  would  not  entertain  jorisdicUon  of 
a  bill  in  equity,  brought  by  a  citizeo  of  Ala- 
bama against  such  foreign  insurance  corpora- 
tion, to  restore  him  to  his  rights  nnder  a  life 
policy,  DOtwltbstanding  such  foreign  corpora- 
tion transacted  business  therdo,  and  had  a 
resident  agent  tliereio,  upon  whom  all  lawful 
process  against  the  company  might  be  served. 
The  theory  upon  which  foreign  attachments 
and  foreiengaroiahments  are  sustained  is  that 
tbe  priuctpal  defendant  is  beyond  tbe  reach  of 
process,  but  that  his  property  is  within  tbe 
reach  of  such  process,  and  may,  therefore,  be 
seized  thereon.  Penntyltania  R.  Co.  t.  Pen- 
noek,  61  Pa.  344.  As  indicated,  the  proceed- 
ings In  the  Chicago  court  were  not  based  upon 
nny  cause  of  action  originating  in  tbe  State  of 
IlllDois,  nor  to  enforce  anv  contract  or  engage- 
ment entered  into  with  reference  to  any  subject 
matter  within  that  Slate,  but  merely  for  tbe 
purpose  of  reaching  property  belonging  to  Mrs. 
Keoier.  baviog  po  tangible  existence  in  that 
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State. .  The  authorities  cited,  as  well  as  others 
which  might  be  cited,  pretty  clearly  show  that 
the  Chicago  court  obtained  no  Jurlscllctioo  over 
that  property.  Central  R.  A  HIM.  Co.  v.  Carr, 
76  Ala.  888,  68  Am.  Rep.  88B;  Braiuer  v.  Neu 
England  F.  In§.  Co.  SI  Wis.  506.  Nor  was  it 
the  purpose  (rfsueh  proceedloga  to  reach  prop- 
erty belonging  to  the  Boston  company.  Its 
indebtedness  (o  Mrs.  Renier  was  in  no  sense  its 
property,  but  rather  an  indication  of  tbe  al>- 
lence  of  itn  property.  Inspeakingot  thenVus 
of  chosea  In  acnanforthe|nirp(WPS4rf  taxation, 
Mr.  JtuHce  Field  observed  that  "to  call  debts 
pTm)eTty  of  the  debtors  is  simply  to  misuse 
tenns.  All' the  property  there  can  be  In  tbe 
nature  of  things  in  debts  of  corporntions  be< 
longs  to  tbe  creditors,  to  whom  they  are  pay- 
able, and  follows  thehr  domidl,  wherever  that 
may  be.  Tlwfr  dAts  cad  have  no  locality  sep- 
arate from  the  parties  to  whom  they  are  due." 
Slate  Taxon  Fbie^Hetd  Sonde,  83  V.  S.  15 
Wall.  830,  31  L.  ed.  17».  This  principle  has 
received  recent  sanction  In  this  conrt.  Slate 
V.  Chiyterd,  78  Wis.  825. 

It  is  obvious  from  what  bas  been  said  that, 
if  tbe  indebtedness  of  the  Boston  company  to 
Mrs  Renler  bad  any  eitn*  outside  of  Wisconsin 
for  the  purposes  of  garnishment,  it  was  at  the 
home  office  of  that  company  in  Massachnseita, 
certainty  not  with  tbe  respective  agents  of  that 
company,  whereTCr  located  In  the  several 
states.  'But.  as  observed,  that  indebtedness 
was  in  the  form  of  a  judgment  recovered  by 
Mrs,  Renier  In  a  court  of  oer  domicil  in  Wis- 
consin. Tbe  statute  of  this  State  required  tbe 
Boston  company  to  pay  that  judgment  to  Mrs. 
Renler  within  the  time  therein  specified.  Sec- 
tion 1974,  Rev.  Slat,  Such  payment,  or  its 
equivalent,  was  absolutely  essential  to  the  con- 
tinuance of  business  in  tbe  State.  PHd.  Such 
being  tbe  rules  of  law,  and  the  facta  being  as 
stated,  we  must  bold  that  tbe  eitvt  of  the  in- 
debtedness In  question  for  the  purposes  of  gar- 
nishment at  the  Ume  of  the  commeBoeDeot  of 
the  proceedings  in  the  Chicago  oonrtwas  only 
in  Wisconsin,  where  Mia.  Renier  resided. 
This  view  is  siisf;iiiii'il  Iiy  !i\inii;rous  cfi'f-.s  citi-d 
by  counsel  for  the  plainliif,  amoug  which  are 
WallaeeY.  iPihiHUltmV.  B.  18  Pet.  186,10 L. 
ed.  95;  flfoO'rtrtd^  R.W.  v.  Oomila,  mU. 
S.  485,  83  L.  0(3.  402;  Amerir/fyi  Bcuk  v.  flW- 
7tru,99Mass.  3i:t;  Tn/irbridgc  \' .  MeuiiS,b  Ax)s., 
135;  Shinn  v.  '/.immennan,  38  N,  J,  U  160,  6fi 
Am.  Dec.  260:  Americitn  Bank  v.  Snow,  9  K 
I.  11;  Woodv.  Lake,  13  Wis.  84. 

It  follows  lliitt  tbe  proceedings  ia  the  Chicago 
court  did  not  operate  as  a  bar  or  abatement  of 
this  action. 

The  judgment  efthe  Gtrmit  Court  ia  reverted, 
and  the  cause  remanded,  with  direction  to  enter 
Judgment  in  favor  of  the  plaintiff  and  against 
the  defendants  for  the  proper  amount  remain- 
ing due  und  unpaid  on  the  former  judgment, 
with  Interest  and  costs. 


Digitized  by 


660 


txouMJL  Svnuuai  Covwt 
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STATE  07 INDTAN  A .«»  Kiaty  of  TSRRB 
UAUTB,  Appt., 
t. 

Jacob  O.  KOLSEM  et  at. 
(.  Xnd.  I 

1.  PrajlBc  aa  appeal  witkoat  taking 

■njrftirthor  ■taMdoanoC  defeat  tbejurif 
dloUoa  of  the  triu  oourt  to  entertain  a  UU  of 

nvlow. 

8>  There  la  no  InTaaUm  of  the  riarbt  of 
k  local  eelf  gorernment  by  a  statute  ptovld- 

Inc  ftwan  appoiDtmeot  of  pollue  oommiatooen 

by  itate  offloerv. 

8.  No  vested  rlfl^t  of  ael^la  Invaded 

br  tnuuferrlDK  properQr  andautborltr  fram  one 
claoB  oX  offloen  to  another. 

4.  Ooorta  cannot  lnqnli>e  Into  the  motires 
of  leirtataton. 

5.  The  adoption  by  tha  Iiagialatwro  of  a 
■laadard  of  claaaf  catton  for  cities  for 
tbetole  purpoee  of  brlngliic  a  altigle  muolclpal- 
Itjr  uocter  the  Act  doea  oot  make  tbe  Aot  void 

'  where  the  subject  to  doC  one  upon  vhlob  spodal 
legtolatlOD  to  forbidden. 

0*  WbetlierwraotasaBwallaweaabe 
MadoiqppMoatolo  to  »  parttsulap  aab* 
tact  oa  whlofa  apeolal  laws  are  not  probibilod 
by  the  Oomtltutlon  tai  oaae  the  general  lawi 
would  be  inapplicable  la  exclualvely  a  tetrUatlve 
iiuestloii. 

7>  A  general  law  apon  a  anl^eet  con- 
eernlny  which  the  Conatltutlon  doea 


not  roqatre  geoecal  lestolatkMiMVpiov^r 
be  smeoiied  tij  a  ipeoial  ooe. 

6<  TTiTiflrnr  nrnnt  ■  ajatnei  nfrlaMiM 
eatlon  preeoribed  by  the  Iioglalatai  o 
In  legMailivupon a  nibjeot  ooooeroliw  wUOh 
■aneral  laws  axe  not  reoatred  to  good  or  Tidana, 
will  oot  be  determined  by  the  iudtotarj. 

9.  If  thetltle  efaatatateeowaaBoa- 
oralmUeetltleMiSelent  no  matter  bow 
mlnutelynw  statute  may  go  into  detaltogcmasfr 
to  that  subjeot. 

to.  A  atatwte  nlaeall>  lug  eittea  aeeorJ- 
Ing  to  the  onoaMratloa  of  peaaonn  be- 
twem  tbe  ages  of  six  and  twenty-one  years  to  doS. 
ao  uQoertaIn  as  to  be  Inoapabte  of  enfortwaeot 
where  suoh  eontnecatlon  to  provMed  for  by  law. 

(KcBride  ottd  out*  JJm  dtomt  ^vm  ynymtttmrn 

8,  7  and  8  J 

a>eoemberZ7,UaL) 

APPEAL  by  defeodaot  from  a  jodgmnit  of 
tue  tiuperior  Court  for  Vigo  Connty  in 
favor  of  plaintiffs  In  a  »□!(  brooght  to  review 
a  Judgment  which  had  been  rendered  agafnat 
them  at  tbe  suit  of  retelor  in  qao  wananto 
pTOceedlDKB  Instituted  by  relator  to  remove 
thfin  from  tbe  office  of  police  commissioaets 
of  tlie  City  of  Terre  Baule.  4firme(L 
Tbe  facts  are  stated  in  (he  opintoo. 
MetsTB.  AddisoD  C.  Hwrta  and  Lintoa 
Cos.  for  appellant: 
The  law  is  void  for  uncertaio^. 
A  law  {t  void  UDleaa  the  ooorta  can  apply  ft 
withoat  extrinalG  aid. 


N(nm.—8tatuU»;  general,  must  be  enaUed  where 

applicable;  lefiMtUive  dftereUon. 

In  the  following  States  at  least,  clauaes  have  been 
pbMWd  in  the  Conatftutlon  forbidding  the  enact- 
ment of  Bpeofal  lawB  when  geoetal  ones  oould  be 
made  apiJlOuble;  and  such  olauaea  have  been  oon- 
atraed  in  the  casea  cited  below  m  addltloa  to  thoat 
wMoh  appear  In  the  prlnolpal  eas& 
.  Alabaaia,art.«.l>IL 

In  into  State  it  was  held  in  Clarke  v.  Davlney. 
60  Aia.  178,  that  tbe  question  of  the  applteablllty  of 
a  general  statute  was  for  the  Legislature,  but  In 
two  Inter  deotoions,  UoKeinie  v.  Gorman,  68  AIa> 
412,  and  Munford  v.  Fearce,  10  Ala.  462,  the  quesUoo 
was  regarded  as  not  fully  wttled.  and  tbe  court  ex- 
preasty  refused  In  those  o^ses  to  determine  whether 
or  not  the  leirialatlve  discretion  was  oonelnslve. 

ArkiinsBS,  art.  6. 1 28. 

In  addition  to  the  decision  dted  In  the  prlnolpal 
ease,  it  Ins  Iwea  held  that  the  question  was  purely 
for  tbe  Legislature.  In  Boyd  v.  Bryant,  85  Ark.  IB, 
37  Am.  Hap. «:  Little  Rock  v.  Parish.  8S  Ark.  ITS 

CtaUfom(a,art.4,  laksnbsedS.  Tbe  leglslatlFe 
determination  to  ooncluslve.  People  v,  HoFadOen, 
81Cal.  480. 

Colorado,  art.  5, 12S. 

Florida,  art.  S,  f  18. 

nilnoto.  art.  4, 1 23. 

In  this  State  tbe  le^Iatlre  aelermlnatlnu  is  also 
ooncluBlve.  Johnson  v.  JoUet  &  C.  K.  Go.  88  Ul.  207; 
Ownera  of  Lands  v.  People,  113  DL  315. 

Iowa.  art.  R,  >  a). 

In  thta  State  l  he  question  of  the  applicability  of 
a  general  law  may  be  reviewed  by  tbe  Jndldary 
(£«jMirtePrltc,tf  Iowa.3n:  McGregor  v.  Baylies.  19 
Iowa,  01;  State  v.  S«ulrea,  »  Iowa,  8W;  bat  the 
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oouit  to  not  JuatUled  In  dtoturUng  an  Aat  iiiikia 
the  Inf  raoUrai  to  olear.  palpable,  and  plainly  Ibood- 
stot«it.  Biohman  v.  Uusoatlne  Oouaw  SniHm.  4  1a, 
a.A.4IS,  n  Iowa,  MS. 
Kansas,  art.  I;  nr. 

In  addition  to  the  amtn  holding  that  tbe  legto- 
latlve  determination  to  flnal,olted  Intbeprtscipel 
oaae.  see  atoo  Wlohtta  v.  BurMgh,  M  Kaa.  SL 

Htosouri.  art.  4.  IBS. 

Tbe  duotrlne,  as  slated  in  tha  vctoeliial  eaaa,  that 
the  legislative  determination  waa  ooBdarive.  wm 
followed  In  Missouri  until  tbe  revlshm  of  the  Ooo- 
sUtuUon  (St.  Loato  Oomn.  ShleldB.  a  Vo.  tC 
Murdook  v.  Woodson.  2  DllL  188u  when  a  clause 
was  Inserted  that  whether  or  not  a  geneal  law 
oould  have  been  applicable  in  any  ease  sboold  be  a. 
Judicial  question  and  as  suoh  shall  In  Judicially  de- 
cided wtthout  regard  to  any  legidatlTa  sfrtiwi  on 
tbe  subject. 

Nebraska,  art.  &  I  UL 

Nevada,  art.  4,  •  SL 

In  thto  State  It  to  held  that  H  taflrst  for  tbeLegis- 
lature,  but  Anally  for  the  oourts,  to  detenalnf 
whether  or  not  a  general  law  could  be  made  appli- 
cable (State  V.  Irwin.  6  Nev.  124;  Hess  v.  Pegg.  T 
Nov,  231;  but  the  mere  fact  of  tbe  panaoe  of  tbe 
la<r  Is  pnrna  fbcle  evidence  that  a  general  law  could 
□ot  be  made  applicable  and  will  be  conclusive  in 
tbe  absonoe  of  an  afflrmnttve  showing  to  the  con~ 
trary.   Bvans  v.  Job.  B  Nev.  810. 

In  New  Jersey,  art.  4. 1 7,subd.  ]|,andNew  Turk, 
art.  8. 18,  It  is  provided  tbat  tbe  Le^lalatuie  rinU 
pass  general  laws  for  all  oases  which  In  Hb  Judg- 
ment may  be  provided  for  In  general  lawm 

Texas,  art  8.  IDS. 

West  Virginia,  art  «,  180; 

Wyoming,  art  8,187.  B.P.P. 
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8urh«rlftn4l.  Stat.  Coni>t.  62-188;  BeanMT. 
Bromie,  UU  lod.  ftl9,  05  Am.  Dec.  TIO;  Bvuih 
OtUfwa  T.  Perkitu,  U  V.  S.  268,  S4  L.  ed.  1S4. 

Tbe  oourta  do  cot  know,  of  common  know)- 
edn,  ibat  by  the  eoumeration  made  by  the 
CO  -uty  supenDleodeott  for  ifae  jbt  1690,  u 
■bowo  by  bifl  <^clal  letunw  to  the  lapfurio- 
teodest  of  pubMe  lostructkm.  Tern  Hftots  «u 
returmd  as  haTlng  an  eoDOwntioD  of  acbool 
cbililrea  1o  eiceas  of  14.000. 

]  GrceoL  Wbarion,  Bt.  ^818. 

Now,  w  DO  penoD  1b  thia  State  kaowt  jndi- 
cfailly  tlie  ouDleota  of  the  report  made  by  the 
0upenDtend0Dl«f  public  acboola  la  Vigo  Cood- 
tj,  itfollowa  that  the  goreraor,  aecreury,  treas- 
urer and  auditor  of  atale*  or  a  majority  of 
them,  did  not  know  that  fact,  and  aa  they  were 
DOi  atiiliorized  lo  try  that  faoi,  theyeonuoia- 
siooed  the  appelleaa  to  take  control  of  the  po- 
lice property  and  force  of  Terre  Haute  without 
any  knowledge  of  the  oonteata  of  said  report, 
and  so  the  commlMiiOD,  aa  well  aa  the  law,  is 
null  and  void. 

fioa  T.  Kendatt  Owadr  Supn.  106  U.  8. 666, 
96  U  ed.  1206. 

The  CoBBtitntlon  prohibits  local  and  special 
laws  on  ceitain  sobjeota,  and  then  adds,  nor  in 
any  "other  cases  wberoft  geneial  law  can  be 
made  applies blei" 

Art.  4,  ^22,  28. 

Of  course  a  fnneral  law  can  tie  made  appli- 
cal>le  to  the  subject  of  state  pi^ioe. 

Special  laws  are  tboae  made  for  lodlTldual 
caaee,  or  for  less  than  a  dass  requiring  laws 
appropriate  lo  Its  peculiar  coadiuon  and  dr- 
cumalsDces;  local  lam  are  special  as  to  place. 

Sotheriaad.  Slat.  Const,  ft  127. 

Sedim  28  of  act.  4  can  be  taken  bj  the 
oiMirw  as  a  r«le  of  deoMm.. 

In  the  same  instrument  the  peo|de  com- 
manded that  "all  courts  shall  be  open;  and 
every  man,  for  Injury  done  to  him,  in  his  per- 
aoD,  property,  or  reputation,  shall  luiT«rem«dy 
bv  due  couree  <tf  law." 

Art.  1.  ti  ISL 

Of  all  laws,  the  ConsUlutkm  la  to  be  con- 
atroed  io  the  llKht  of  the  common  intent  and 
purpose  of  the  frameta  and  people. 

/^a^te,  M.AB.B.  Oo.  v.  Oeiger.'fA  Ind. 
a02;  Cooley.  Const.  Lim.  pp.  71,  79. 

WUhio  two  yeus  after  tbe  adoption  of  the 
ConsUtulion,  in  considering  the  force  and  effect 
of  sections  22  and  28,  It  was  laid  down  tfaat 
"the  evil  to  be  remedied  by  aectifms  22  and  28 
.  .  .  was  tbe  local  acd  apeda)  legislation  BO 
prevalent  under  tbe  old  srstem.  It  oad  grown 
into  such  magnitude  tbat  counties,  towDshlpe, 
and  even  school  and  ruad  dlslricts.  bad  special 
lawa  for  tbe  msDaceraeot  of  their  local  affairs. 
...  To  remedy  these  evils,  m  restore  tbe 
SUM  from  being  a  coterie  of  small  iDdroend- 
enciea  with  a  body  of  local  laws,  like  so 
many  counties  palatine,  to  what  she  should 
be*  and  was  intended  to  be,  a  unity  governed 
tbroK^Ebout  her  borders  on  all  subjecfa  of 
ooaunon' interest  by  the  same  laws,  geneml  and 
oniform  in  their  operation,  the  resUictionB  in 
•aelloM88aBd28  were  enbodiedfa  the  Con- 
fthntkm." 

Jfoibf  T.  iSfote,  4  Xnd.  942.  Seaalao  2%>imu 
T.  Olat  OoutHvOomn.  Mod.  4;  itM*av.  8tate, 
«  Ind.  616,  68  Am.  Dec.  891:  Madimm  S  I 
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Out  of  a  gross  MUr  in  GtntUt  v.  fit<U4,  89 
Ind.  409,  haa  grown  what  la  now  asanted  to  hfr 
tbe  rule  that  oourta  are  impotent  tn  inqoire 
whether  a  Uw  vlolatea  section  28  of  artioe  4. 

If  this  contention  be  so,  then  aection  twenty- 
three  is  wholly  nagatory.  Mle  and  oaeiem,  and 
serves  no  purpose,  and  "there  la  00  reaaoo  why 
H  riioold  have  a  place  to  tbe  GDa8titntl->n.*' 

Jw^  Ray  by  way  <tf  ^eer  aAAw  aald,  "b 
OMtiie  V.  Utau,  28  Ind.  409,  we  beM,  over- 
ruling Tkomna  v.  dap  Oounig  Oomn.,  6  Ind. 
4,  that  it  is  for  tbe  Legiatature  alone  to  judge 
whether  a  law  on  any  given  sirt>ject,  not 
ennmeratod  In  aecUw  22  of  the  Coostttntkn^ 
should  be  made  appUoabie  to  the  whole 
Stale." 

If  Itay*a  rule  of  oooatructlon  la  the  one  In- 
tended  by  tbe  people,  and  theiefore  tbe  true  one, 
then  In  ao  far  as  it  relates  to  dttea,— and  it 
includes  every  municipal  body  in  the  State, — 
the  L^^lature  haa  power,  by  special  laws,  to 
put  each  under  spedal  police  rules  and  regiila- 
tions,  and  return  to  the  abuses  which  the  peo- 
ple believed  tbciy  had  forever  prohibited.  U  la 
time  tbis  snake  was  acotcbed. 

Beaatoills  v.  Bayard.  89  Ind.  460;  Chambar- 
tain  V.  Btann/tUe,  Tt  Ind.  648;  hSdieU  v.  Be 
anmtilU  8t.a.0tt.m  Ind.  261,  41  Am.  Rep. 
561;  n^rrm  v.  BtnnniUe,  8  West.  Bep.  867, 
106  Ind.  104;  Biufftoh  v.  Stuiiaiaka:  8  West. 
Rep.  877, 106  Ind.  128;  BsartmiUe  v.  aummerB, 
6  West.  Rep.  422,  ION  Ind.  Ib9;  WiUjfT.  Blvff 
tm,  9  West  Rep,  681,  111  Ind.  163,— are  stmilat 
cases. 

In  Marig  v.  Fitrdvs  Uniwraitff  TVuttxt,  87 
Ind.  168,  Judge  Wordcn  was  careful  not  lo 
oommk  tbe  court  to  the  eMer  in  QtntMt  Gate. 

Tbe  14lh  Amendment,  Fedeml  ConsUtotidta. 
declares:  '*No  State  shall  deprive  any  praaon 
of  life,  liberty,  or  property  wltbont  due  proc- 
ess of  law,  nor  deny  any  person  wMbia  its 
jurisdiction  tbe  equal  protection  of  the  law."^ 

This  ezpnnges  any  contraiy  provlaioa  In  tbe 
Conetiioiioo  of  the  Stale. 

JfMl  T.  Jklawan^  lOlt  U.  8.  870,  28  L.  ed 
687. 

Tbe  word  "person"  Inclodee  "corporation."' 

Santa  Clara  County  v.  UouVurn  Arc  R.  (Jo. 
118  n.  S.  886,  80  L.  ed.  118;  PemHna  Gffn»oi. 
mim-  Sfin.  A  MilL  Oo.  v.  Penntghania,  18& 
U.  6.  168.  81  L.  ed.  6S8:  1  BL  Com.  p.  126; 
Rev.  Stat.  1881,  fS^  1266, 1899;  Seditw.  Const, 
p.  872.  note:  Indiana  v.  Woram,  6  Hill,  88, 4<^ 
Am.  Dec.  881.  and  note. 

Tbe  Amendment  allows  "no  (treeter  burdena 
to  be  laid  upon  one  Uian  others  in  the  same 
callioK  and  condition." 

Barhitry.  ConnoUy,  118  U.  S.  81,28  L.  ed. 
824. 

Tbe  dlacriminatiODs  which  are  open  to  ob- 
jectionaare  tlwse  where  persons  engaged  In  ibe 
same  bu^nesaare  subjected  to  different  restric- 
tions, or  are  held  entitled  to  difCereot  privll^;es^ 
under  the  same  conditions. 

Hoon  Bing  v.  GrotUeg,  118  U.  8.  709,  28  L. 
ed.  1147. 

No  power  of  the  State  nuat  be  exerted 
witiilD  tiie  Umlla  of  tbeae  |xinclple%  and  it» 
exertloB  cannot  be  BOitaiDed  w4i«B  apedal.  par- 
tial, or  arbitrary. 

OaldweU  v.  Tteos,  187  U.  S.  696,  84  L.  ed. 

818.  Seaalao  JfiiwusiKa  T..Air«0f\  186  U.  B. 

819,  84  I^  ed.  467. 
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The  conrtB  of  the  country  hsTC  often  over- 
thrown  swtutes,  svoeral  in  form,  but  wbicb 
'Oould  be  applied  only  to  cmm  peraon  or  locality. 

SutberlaDd,  atat.  Const.  ^  138. 

A  genera)  law,  wbicb  Id  fact  could  be  ap- 
plied to  only  three  small  lonos  in  one  county, 
was  for  tbis  reaaoo  held  void. 

State  V.  Oaddu,  44  N.  J.  L.  863. 

Likewise  a  general  law  wbicb  could  be  ap- 
plied only  to  seaside  resorts. 

fitatey.  Winmtr,  8- Cent.  Rep.  2W,  48  N.  J. 
L.SS. 

Bo  a  taw,  general  In  form,  providing  for 
boldtng  courts  in  allcotmties  of  more  than  Q0,< 
DOO  "iobabitaots,  in  which  there  aballbeany 
city  incorporated  at  the  time  of  the  passage  Of 
ttfa  Act,  with  a  pt^latiOD  ezceecHog  8,000 
iabatdtants,  aitnaied  at  a  distance  from  the 
cdnnty  seat  of  more  than  twenty-aereii  miles 
by  tbe  usually  traveled  road,"  is  toM. 

Gm.  T.  Potion,  88  Pa.  257. 

The  Art  eatablisbing  a  police  court  "in  all 
cities  of  tbe  secood  grade  and  third  class,  hav- 
ing a  population  at  the  last  federal  census  of 
16,S13,"  was  adjodged  void,  because  it  could 
affect  but  one  city  in  tbe  tilate. 

i<tat€  V.  Antlersnn,  8  West  Rep.  005.  44 
Ohio  Bt.  247;  iSfate  V.  Smith.  48  Ohio  Bt  — ; 
8tate  V.  Pugh,  1  West  Rep.  8A,  48  Ohio  Bt. 
98;  Morrittm  v.  Bachert,  8  Cent  Rep.  117, 112 
Pa.  833;  Gtoeteh  v.  State,  43  Ind.  661 ;  ffeantn 
■9.  State,  74  Ind.  101;  Blder  v.  State,  06  Ind. 
164;  Atiantie  OUg  Water  Workt  Oo.  t.  (bn- 
mmen  Water  Co.  44  N.  J.  Eq.  437;  OvuUeri 
V.  Nm  Brvjiawtek,  44  N.  J.  L.  88;  State  v. 
Trenton,  43  N.  J.  L.  486;  Stater.  IVenton  Bd. 
^Lieenm  A  Bxdae,  4  Cent.  Rep.  88.  48  N.  J. 
t.  488;  State  v.  Wiwltor,  tvpra;  State  v.  Herr- 
mann, 70  Mo.  840:  MeOarthy  v.  (km.  1  Cettt. 
Rep.  Ill,  llOFh.  »48;  Davit  y.  Clark,  106 Fa. 
877:  Com.  t.  Patten,  tupra;  Frpe  BtH- 
ridge,  82  HI.  M7;  State  t.  Boyd,  19  Nev.  43; 
Montgomery  SehootDireeteraef  Ayr  l\ep.  v.  Com. 
91  Pa.  125;  Wfinman  v.  Wmineburg  A  E.  L. 
P.  B.  Co.  11  Cent.  Rep.  54,  118  Pa.  103.  Cite 
State  T.  Jvdgeeof  Common  Pieae,  21  Ohio  St. 
17;  Staie  t.  Mitekeit,  81  Ohio  St.  607;  Sronton 
V.  Oberlfn.  41  Oblo  St.  481;  MeSiUv.  Slate.  84 
Ohio  St.  887;  Wheeler  v.  Philadelphia,  77  Pa. 
888;  Kilgore  v.  Magee,  85  Pa.  401;  Dnine  v. 
Cook  County  Cornrt.  84  III.  590;  MeConihar. 
State,  17  Fla.  209  et  »eq. 

These  cases  fumlsb  various  illustrations  es- 
tablishing tbe  rule  that  a  law,  suised  as  a  gee- 
«ral  statute,  to  affect  less  tban  the  whole  of  tbe 
same  class,  is  void;  and  that  the  cUsriflcatioo 
must  he  OD  a  substantial  difference,  and  not 
arbitiBTy,  faBdfnl  or  illusory. 

See  also  MugUr  Kanme,  183  U.  S.  688.  81 
ed.805. 

Mr.  Jaeob  IX  Bavly  for  anwllee. 

ElUott.  Gk.  J.,  delivered  the  opinion  of  the 

court: 

A  preliminary  Quesljon  arising  upon  tbe  con- 
tenlioo  of  counsel  that  tbe  appeuees  are  barred 
from  prosecuting  this  actioa  first  rraulres  con- 
sideration. Tbe  facts  u)H>n  whlcli  counsel 
plant  them  selves  sre,  ia  substance,  theaa: 

The  relator  filed  an  informatiMi,  In  the  nature 
of  a  quo  warranto,  against  the  appelleea,  assert- 
ing that  tlwy  bad  antered  into  the  fifBce  in  con- 
troversy without  right.  The  trial  court  sus^ 
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tained  tbe  relator  and  gave  judgment  in  lis 
favor.  The  appellees  prayed  an  appeal,  but 
took  no  further  steps  tb  rifeet  an  appeal.  Snb- 
sequentlv,  tbe  appellees  brongfat  tbb  salt  to 
review  toe  judgment,  and  obtained  the  relief 
they  sought.  If  the  appellees  had  perfected 
their  appeal  there  could  be  no  doubt  that  tbe 
cane  would  have  been  entirely  removed  from 
tbe  jtiriscticlfoo  of  tbe  trial  court,  and  that 
court  could  not  have  entertained  a  bin  to  review 
tbe  judgment  pending  tbe  apperd.  AQen  v. 
Allen.  80  Ala.  154;  Benton  v.' Fbeter.  t  Met 
415;  Mitehel  v.  Untied  Statet,  84  U.  S.  8  Pet. 
711,  9  L.  ed.  288;  EntadngerY.  pMiers,  lOBU. 
S.  282, 37  L.  ed.  782;  Burgese  r.  <yj)onvgkne,  90 
Mo.  299,  7  West.  Rep.  110. 

But  here  there  was  no  appeal,  for  this  court 
never  acquired  jurisdiction.  Hottoram  v.  Mid- 
land R.  Vo.  (Ind.)  88  N.  E.  Rep.  540. 

As  there  waa  no  appeal  jurisdiction  was  not 
vested  in  tbis  court  and  the  trial  court  did  not 
err  in  entert^ntng  jtuiKlietloii  of  the  faOl  of 
review. 

Tbe  controversy  grows  out  of  tbe  claim 
made  by  tbe  appellees  to  the  office  of  police 
oommissioner  of  tbe  City  of  Terre  Haute  to 
which  tbey  assert  title  under  the  Act  of  March 
4,  1891.    Acts  of  1891.  p.  90. 

The  relator  denies  their  right  to  the  office, 
atflrming  that  tbe  Act  under  which  tbey  assert 
title  is  invalid  because  it  violates  the  provblooa 
of  tbe  Coostitatlon. 

Tbe  power  of  the  L^slature  to  provide  for 
the  appointment  of  members  of  a  munietpal 
board  of  police  has  been  affirmed  In  evcry 
instance  in  wbicb  it  hsa  been  so  challenged 
snd  presented  ai*  to  require  the  judsment  of  Uw 
courts.  Those  courts  which  bold  to  the  doo 
trine  that  control  of  matters  of  purely  local 
concern  cannot  be  taken  firom  the  peofrfe  of  tbe 
locality,  place  their  decisions  upon  the  groaiid 
tiMt  tbe  selection  of  peace  officers  is  not  a  local 
matter,  but  is  ime  of  state  concern,  inaamach 
as  such  ofticers  belong  to  tbe  consisbulsry  of 
tbe  State.  But  while  the  reasoning  ol^  Ibe 
courts  is  diverse,  tbe  uhlmate  conclu'iioii 
reached  by  all  tbe  cases  Is  the  sanie.  IiMam- 
apoliev.  Biiegele.  116  Ind. 681;  Staiev.  Dennp. 
118  Ind.  883,4  L.  R.  A.  79;  Statev.  Denny.  1 1» 
Ind.  449,  4  L.  R.  A.  OS;  BeaneeilU  v.  Stat*. 
118  Ind.  426,  4  L.  R.  A.  98;  Statey.  Blend,  131 
lud.  614;  PeopU  v.  Draper,  16  N.  Y.  583;  rt»- 
pUv.  Shepard,mTH.  T.  386; Peoples.  Mahaney, 
18  Mfch.  481;  ;Sfafev.  GMaffton.  29  Ohio  St. 
102:  Paliee  Cbntn.  v.  CauieaUU.  8  Bush.  SOT; 
State  V.  Bunter,  88  Eao.  578;  BnUimare  v. 
State,  16  Md.  376;  State  v.  Seatey.  33  Neb.  4S4 . 

In  our  judgment,  tbe  Act  here  assaUed  may 
be  upheld  upon  the  ground  that  It  does  not 
trench  upon  the  right  of  local  self  government. 
We  put  our  dedsion  on  this  point  upoo  tbe 
principle  that  In  provldingfOrtheappolntmeBi 
of  officers  conneiied  with  the  eonsubulary  of 
tbe  State,  there  is  not  an  tnva^n  of  the  rigltt 
of  local  self-govemuMmt,  but  simp^  tbe  enr- 
cise  of  the jponer  to  provide  for  the  sdedkn 
of  peace  officers  of  tbe  State. 

A  municipal  corporation  Is  not  clothed  with 
any  vested  right  in  a  public  office,  nor,  indeed, 
doealt  posGssa  a  vested  rtoht  in  poblie  property. 
It  has  twea  long  and  flmly  settled  that  the 
cbartaiB  of  pufalle  empnr^iotts  my  be  repealed 
or  altered  as  Iba  Legtsbtur^  In  the  asctelBe  of 
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tta  ooBgtitutioDal  powen,  deems  proper.  Sioan 
T.  8tat$,  »  BlmeU.  801;  MeHwetherv.  GorrM, 
108  U.  B.  M  li.  ed.  IW;  QMn  v.  8Me.  7 
Ind.  167;  1  DUhm,  Bton.  Corp.  4tb  ed.  gg  «1, 
68,  71. 

See  t&Ki  antboritles  collected  in  SUUott  on 
Road«  and  Streets,  p.  820. 

The  rule  alkted  by  us  fully  sod  effectralty 
dtoposea  of  the  argHmeot  oi  coaosel  tbst  tb« 
Act  is  void  becsDse  it  ImpAlrB  Uie  Tested  right 
of  the  CHy  of  Terre  Haute,  at  it  is  quite  dear 
that  in  trsnsfeTTiag  imperty  and  authority 
from  ooe  class  of  offiren  to  another,  no  vested 
right  of  the  maDicitNiMty  was  Inraded.  The 
Act  cootalna  this  provisioD: 

"That  in  all  dnes  havlDg  an  enumeration  of 
cblMren  between  the  noes  of  six  and  twenty- 
one  years,  of  14.000  aod^over,  as  shown  the 
ofl^al  retoms  of  aoch  eoomeration,  made 
the  aevenlconnty  superintendents  of  this  State 
to  the  Superintendent  of  PubKc  iDstrncllcm, 
for  the  >ear  1890,  there  shall  be  established 
within  and  for  said  City,  a  board  of  metr<> 
poHtan  police,  to  ooosisi  of  three  commisaioo- 
era.  to  be  appoioted  by  Ibe  governor,  secretary, 
treuoierivoa  aoditor  of  state,  or  a  majovity  of 
tlwm.* 

The  appellant's  counsel  snue  with  rigual 
ability  that  the  Lefcfalature  in  selecting  the 
standard  of  claasiflcation  halve  chosen  an  arbl- 
trsry,  unreasonable  ud  ineffective  one,  and 
that,  therefore,  die  Act  most  fall  because  it  Is  a 
qwcial  m,  and  is  of  the  dasa  of  spedal  leftl»' 
latlon  Interdicted  by  the  Constitution.  It  may 
pofidbly  be  true,  as  counsel  assert,  that  the 
standard  of  classification  was  adopted  for  tb6 
sole  purpose  of  brioglog  a  single  rouaicipali^ 
under  the  Act,  and  that  the  motives  of  tlie 
L^isktore  were  not  commendable;  buti^nt 
Ingall  this  yet  no  reason  Is  supplied  for  con- 
demning the  law,  for  the  courts  cannot  inquire 
into  the  motives  the  legfelators;  all  that  the 
courts  can  rightfully  do  is  lo  ascertain  and  de- 
Hdo  whether  any  oonstilutiooal  provision  is 
violated.  Their  power  extends  only  to  an  in- 
vestigation and  determiDatioo  of  the  question 
whether  the  law  is  oris  not  unconstttationa). 

The  subject  to  which  the  Act  under  consid- 
eratlon  is  addmsed  U  not  ooe  upon  which  the 
lipgislatnre  Is  forbidden  to  enact  special  laws: 
If  the  subject  were  one  of  those  enumerated 
in  the  section  which  prohibits  the  enactment 
of  special  laws  we  should  have  a  very  different 
case  from  the  one  before  us,  bat  it  is  not  within 
the  ckisses  enumerated;  nor  can  it  be  brought 
within  the  ennmention  save  by  interpolating 
a  proviflioD  not  Written  in  the  ConstltntloD.  R 
is,  of  course,  known  to  all  that  where  special 
laws  are  not  forbidden  they  may  be  enacied. 
Thorpe  v.  Rutland  *  B.  S.  Co.  27  Vt  140; 
Aiiams  v.  Howe,  14  Mass.  840,  7  Am.  Dec.  216; 
Sharpioi  y.  Philadetphia,  21  Pa.  147-161,  59 
Am.  Dec  709. 

If  tlie  enactment  of  such  a  law  as  the  one 
before  us  is  forbidden  it  must  be  by  virtue  of 
section  38  of  article  4  of  the  Constitution,  for 
the  subject  ttnbnced  In  the  Act  not  includ- 
ed tn  Ibe  emimeratiob  found  in  the  preceding 
section.  But  section  38,  as  has  been  again  and 
again  decided,  does  not  prohibit  tbe  enactment 
of  spedal  laws,  wliere  general  ones  cannot  be 
made  applicable.  16  has  also  been  repeatedly 
Iield  that  wbetlier  a  geneid  law  can  be  maiK 
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'  applicable  to  a  particular  subject  is  ezdualve- 
ly  a  lejcislative  qaestion,  and  it  Deoeasarily  re- 
Bulistbat  if  tbeqneetioniBl^rUlatlvethewtiole 
matter,  with  all  its  inddents,  must  be  deter- 
mined by  the  L^riBtatuFC;   It  has  been  steadi- 

K'  held  sinoe  the  decision  in  OmtUe  y.  State,  29 
d.  409,  that  the  L^slature  is  the  exduslve 
judge  of  whether  a  general  law  can  be  made 
appUcable  to  a  subject  not  enummted  io  sec- 
tion  92  of  article  4  of  the  Constitution.  In  tiiat 
case  it  was  said:  "As  ttie  Gteneral  Anembly, 
tiien,  have  the  power  to  pass  local  laws  where 
general  ones  cannot  be  made  applicable,  and  aa 
the  Constitation  does  not  declare,  except  in  the 
cases  enumerated  in  section  28,  in  what  panic- 
ular  case  general  laws  can  be  made  applicable, 
or  designate  the  subject  of  local  l^islation, 
who  la  to  determine  when  a  law  may  be  local 
or  when  a  general  kw  can  be  applied  to  the 
particulw  subject.  Most  unqueaiionably  those 
who  make  the  the  law  are  necessarily  required; 
in  its  enactment,  to  judge  and  determine  from 
tfafe  nature  of  the  subject  and  the  tacts  relating 
to  It,  whether  it  could  properly  be  made  gen- 
eral and  of  unifonn  operation  throughout  tbe 
State."  Among  tbe  many  cases  afflrming  and 
enfordng  tbedoctrineso  emphatically  declared 
in  the  case  from  which  we  have  quoted  are 
these:  Eainantle  v.  State,  118  Ind.  426,  4S3, 
4  L.  R  A.  98;  WH^gf  v.  Bluffton,  111  Ind.  132, 

9  West.  Rep.  681;  Johtuon  v.  Welit  County 
Oamn.  107  Ind.  15-22.  6  West.  Rep.  S87;  Kel- 
k/  V.  8ta1«,  92  Ind.  286:  Stvttsman  r.  Slate.  ST 
Ind.  UO:  VifJcery  ^-  C/utte.  flO  lod.  463;  MarJtg 
V.  Purdue  Univertity  Truiieet,  87  Ind.  168; 
State  V.  Tucker,  46  Ind.  85»;  Clem  v.  State,  33 
Ind .  432;  LongtBOTih  v.  EtanniUe,  82  lod.  824; 
fVate  v.  Boone,  80  Ind.  225;  State  v.  Bo«Mt. 
29  Ind.  802. 

It  is  simply  and  absolutely  ImposdMe  to 
escape  the  force  of  tbe  decision  in  Gentile  v. 
State,  eupra,  for  the  qnestion  wss  there  made 
and  there  decided.  The  question  was  befote 
the  court  for  decisloa  and  judgment  was  given 
upon  it    This  bas  been  affirmed  in  many  cases 

10  terms  as  strong  as  the  pen  can  frame.  In 
tbe  case  of  Btantnllo  v.  ^<0,«upra,  the  ques- 
tion came  before  tbe  court  upon  an  Act  relating 
to  predsely  the  same  aal^ect  as  that  covered  by 
tbe  Ad  now  before  ns.  There  is  no  room  for 
doubt  as  to  what  wss  there  dedded,  nor  is  li 
possible  to  doubt  that  what  was  tbere  decided 
IB  controllhig  here.  Wbat  was  tberessid  npon 
tbe  point,  and  all  that  was  said,  is  this:  "  To 
tbe  objection  Uiat  tbe  Act  is  lo  violation  of 
section  28,  article  4.  of  the  CoostUnUdn,  the 
answer  must  be  that  tbe  question  Is  one  for 
the  Legislature  and  not  for  the  courts."  it  is 
not  easy  to  conceive  how  tbere  could  be  a 
stronger  or  clearer  decision  that  tbe  whole  ques- 
tion is  legislative  than  that  in  the  case  from 
which  we  have  quoted;  but  other  caeea  are 
equallv  as  strong  and  dear.  Tbe  court  dlreck- 
ly  applied  tbe  doctrine  of  Gentile  v.  State  to 
the  amendment  of  a  town  charter  in  tbe  case  of 
WHey  V.  fih^n  and  in  Johneon  T.  Welit  Coun- 
ty Gmn.  eupra,  applied  that  doctrine  to  a 
legalizing  Act,  saying:  "And  hence  many 
local  and  special  laws  have  been  uptfeld,  and 
the  rulings  have  been  that  where  tbe  case  does 
not  fall  within  tbe  cases  enumerated  in  section 
83,  It  is  for  tbe  Legislature  to  determine 
whether  a  genend  kw  can  be  pasted,  and  that 

,  ^  Digitized  by  Google 


^70 


Imdiava  Supiiuui  Coum. 


Dm.. 


Ibel^lnllve  jndgmeat  upon  tliatqucBtioi  win 
not  be  nriewed  bv  ibe  oourtH." 

In  Viekmf  Cwow,  aupra,  Baskirk,  /„  in 
deHTerioglDeopioloDof  tbecourt,  said:  "Be- 
aides,  it  bas  beeo  repeatedlv  beld  by  Ibis  court 
■tbat  the  LegiBlatun  is  the  exclusive  judge 
wbeiber  a  biw  on  any  subject  not  enumenied 
In  section  22,  article  4,  ot  tbe  ConstitntioD  oan 
be  made  geiteral  aod  appllcaUe  to  tbe  vhole 
Stale."  Ete  also  aatd  tbat  tbe  doctrine  'ia  now 
too  firmly  estabHsbed  to  be  dianged,  and  Is 
decbive  of  the  case  in  judgraeat  to  far  as  ft  is 
affected  by  sectloD  28  of  article  i."  Earlier 
cases  had,  bowever,  declared  tbe  question  to 
be  unalterably  aetUed.  It  caoDOt.  ttierefore, 
be  doubled  ibat  tbe  firmly  settled  rule,  as  fully 
undentoodand  dtncUyetttoreed  by  a  bmgana 
nnbrokes  Uae  of  deduons,  is  tbal  whetbw  an 
Act  relating  to  a  subject  not  embraced  In  sec- 
4km  22  of  article  4  can  or  cannot  be  made  psa- 
eral.  IsexclusiTely  al^lslativeqnestion.  But 
other  courts  than  ours  have  declared  in  terms 
not  less  decided  and  explicit  tban  those  em- 
ployed by  oar  own  court,  that  tbe  queatloa 
■nut  be  determined  hy  the  Legislature,  and 
ibat  the  legislative  decision  is  beyond  judicial 
review.  Braton  r.  Denver,  7  Colo.  Wi;  Car- 
penter v.Ptopte,  8  Goto.  119:  t^tc  v.  Boone 
County  Ct.  60  Ho.  817;  ^aU  v.  Nna  Madrid 
Omtntif  Ct.  61  Mo.  88;  Satt  v.  Braji,  61  Ha 
S88;  State  r.  Hiteieoek.  1.  Ean.  178.  81  Am. 
Dec.  60S;  BearA  r.  Uahp,  11  Ean.  28;  Davii 
T.  Oainn,  48  Ark.  871. 

All  of  tbe  caws  referred  to  are  influential  he- 
oauae  tbe  dedsioas  were  made  upon  Constitu- 
tions like  oure;  some  of  tbem  are  especially  so 
because  tbey  affirm,  as  oor  own  court  bss  so 
often  done,  tbat  tbedecisioo  in  Gtntile  v.  State, 
tupra,  authoritatively  adjudges  that  tbe  ques- 
tion Is  purely  and  exclusively  a  legislative 
one. 

Tbe  Oonstitution  has  been  anthoritatlvelT 
construed  by  the  courts.  The  Judicial  work 
has  been  done,  and  the  quesUon  here  Is  whether 
we  shall  undo  that  wors,  not  whether  we  will 
decline  to  give  the  constitutional  provision  a 
ooostnictlon.  We  abide  by  tbe  rule  estab- 
Hsbed; we  adhen  to  the  construction  so  kwg 
beld  to  be  coirect,  and  Id  doing  so  tbis  leaves 
DO  duty  unperformed.  If  we  should  undo  the 
work  tbat  bas  been  done  and  depart  from  tbe 
longsettled  doctrine  we  should,  indeed,  turn 
from  tbe  line  of  duty  and  take  tbe  foundation 
fmn  scum  of  eunUlve  and  legaliring  acta,  as 
well  as  from  many  other  laws  tbat  have  toog 
passed  undialleoi^.  But  it  by  no  means  re- 
sults from  our  deeisloD  hoe.  nor  from  tbe  de- 
cfdoDs  In  tbe  cases  we  follow,  thaispedat  laws 
tnav  be  enacted  upon  all  subjects  connected 
wiui  towns  or  cities. 

The  dedstons  put  at  rest  tbe  question 
wbelber  or  not  tbe  LeRialatnre  can  determine 
whether  a  senerat  law  npnn  a  subject  aoi 
«numerated  in  section  22  ot  article 4canorcaD- 
not  be  made  api^icable  by  affirming  tbat  it  is 
exclusively  a  tegiftlative  question,  and  tbe  court 
must  and  does  so  adjudge.  If  the  queslioo  Is 
legislative,  tbeo  it  is  iodisputably  true  that  it 
la  excluAed  absoluteljr  and  entirely  from  tbe 
domiotoo  of  the  judiciary.  It  is  inconceivable 
Uiai  tbe  question  can  be  dissected  into  frag- 
ments and  one  part  assigned  to onedepartment 
of  jtovmimeat  and  another  part  to  a  diflexent 
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department.  Under  oor  syalem  of  govern- 
meal  the  departments  are  dlsUnct  and  inde- 
pendent; there  is  no  such  thing  as  »  po^^c 
partly  Judicial  and  partly  leglslatire.  &reen- 
ottgh  V.  Oremouoh,  11  Pa.  48»,  61  Am.  Dec. 
667;  State  v.  Noltte.  118  Ind.  860.  4  L.  R  A. 
101;  Wright  v.  D^frm,  8  Ind.  29)»;  State  v. 
Jknnp,  118  lod.  882-886.  4  L.  R  A.  78;  8late 
T.  Denng,  118  Ind.  440. 4  L.  a  A.  66; 
T.  State,  1»7  Ind.  688^  11 L.  a  A.  708. 

As  the  question  whcthtt  a  general  law  can 
be  made  atq>licable  Is  exclusively  Ircislative. 
tbe  Inddenta  of  tbe  main  qnestton  are  neces- 
sarily and  entirely  tegislauve.     Where  Uie 

Erincipal  subject  helonga,  there  tbe  Incldenis 
elong.  2fcttos,  metbods,  and  tbe  like  belong 
to  Um  depwtntent  tiiat  Is  Invested  with  power 
over  tbe  ijeoenl  anl^ect.  btsforthntdefiut- 
ment  to  make  choiceef  modes  and  ueane;  and, 
as  tbe  Supreme  Court  tbe  United  States  has 
said:  "It  Is  master  of  its  own  discretion." 
Leoal  Tender  Camt,  79  U.  S.  IS  Wall.  467-561. 
30  L.  ed.  287-816;  Baneeek  r.  Taden,  131  Ind. 
866,  6  L.  R.  A.  ff7«;  8taU  T.  Bamrth,  IMIad. 
462-467.  7  L.  a  A.  340. 

When  tbe  Legislnture  hw  power  overasnb- 
ject  it  Is  tbe  sole  judge  of  tbe  means  tbat  are 
necessary  and  proper  to  accompUsb  tbe  object 
it  seeks  to  attain,  legal  Zludar  Cbsos,  110  U. 
S.  42l,28L.ed.  204. 
Tbe  courts  cannot  amme  contnS  of  tbe 

Jenersl  subject  or  any  of  ila  Inddenta  As 
udge  Couley  says:  "Tbe  moment  n  court 
veotures  to  substitute  its  own  judgment  for 
tbat  of  tbe  Legislature,  In  any  ease,  wbvre  tbe 
Constitution  has  vested  the  L^fisletnre  with 
power  over  the  subject,  that  moment  It  enters 
upon  a  field  where  it  Is  impossible  to  set  limits 
to  its  authority,  and  where  ito  discretion  will 
alone  measure  the  extent  of  the  Interference." 
Cooley,  Const.  Lim.  4th  ed.  129. 

The  rule  is  tbat  where  a  subject  lies  wholly 
witbin  the  le^lalive  field  Into  tbat  field  tbe 
judiciary  cannot  enter.  It  must  therefore  be 
true  that  where  a  subject  is  committed  to  the 
leg^lative  judgment,  tbe  Legislature  is  inveat- 
eawith  poww  to  determine  tbe  mode  of  awci- 
ing  statales.  Wbetim  tbe  l^buion  shall  be 
by  oHginal  or  by  amendatory  statute  is  for  the 
Legislature  to  decide.  ^Oejf  v.  &ugton,  ev- 
pra;  SvanenUe  v.  Summere,  108  Ind.  188,  6 
West.  Rep.  422;  Warren  v.  BtaHettUe.  106 
Ind.  101.  8  West.  Rep.  867;  Chamberiaim  t. 
BeaneetiU,  77  lud.  643;  JBkuanilU  v.  Baj/ard, 
89  Ind.  460;  Langwartk  v.  EmnmOU  and 
AvwA  T.  IkKver,  supra. 

It  is  doubtless  true  tbM  where  tbe  Constitu- 
tion requires  the  enactment  of  a  general  law, 
the  attempt  to  amend  a  general  law  by  a  special 
one  woulo  be  fruitless;  but  wh«e  tbe  subject 
is  one  wbksh  does  not  reqaira  ageoeral  btw  tbe 
qnestlott  as  to  wbat  fbrm  tin  legislation  shall 
take  Is  exclusively  a  legislative  (we.  Here  the 
subject  la  not  one  requiting  a  general  law,  and 
benoe  spedal  ameodatory  laws  may  be  en- 
acted. 

Whether  the  system  of  classificatioo  adopted 
by  the  Leirislflture  Is  a  good  or  a  vicious  oae  Is 
a  question  with  which  tbe  courts  have  nottatog 
to  do,  inasmuch  as  the  entire  subject  lies  witb- 
in the  legislative  dominion  and  is  excluded 
from  tbaiof  tbejudidanr.  If  thesabjectwcre 
one  demanding  a  dasslflcation  a  dfacwssion  of 
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4]iat  adopted  In  tbis  fnntnice  ^uld  be  proper, 
but  aa  the  subject  to  ezoluil velj  J^;islaiive,-  It 
la  aot  for  the  conrts  to  inquire  wbetber  ibe 
L^itolature  Ina  acted  wlaely  or  oBwiseSy  to  w- 
lectlog  %  atandard  of  elanlflpatloD.  JAunj 
tbiogs  may  bedooe  1^  tbe  L^telatare  that  the 
courts  can  eelUiar  (MuitTol'nor  rdmke.  Oar 
4uty  Is  done  find  our  power  ezliaoated  when  we 
adjndge  that  the  general  aubject  wHh  ita  incl- 
-deota  aod  appendages  is  one  for  le^slatire  coo- 
sideration  and  dedston.  If  tbe  Leftlsjaiure 
baa  erred  in  ita  JudsineDt,  Ita  error  m»tX  be 
■eoneeted  and  rwoked  bythe  eleeton  of  tli« 
■State,  not  bj  (he  courts. 

Tbe  kw-mk)ng  poww  cannot  be  estopped. 
Witblo  owslUutiooal  Umiia  it  is  aovereifni. 
Inepealable  laws  cannot  be  enacted.  Oooley, 
Const.  Llm.  14«,  148,  84& 

It  DeocasarQy  results  from  tbese  slenwtttafy 
prinoi|det  tbat  tbe  Leglsktnre  bavinfr  tried  one 
aode  of  legislation  is  not  precluded  from  try- 
ioff  snotbCT.   8taU  v.  Rawartk,  tupra. 

Tbe  dlsnisalon  Oi>mes  back  at  last  to  the 
«ne8itoo.  Is  the  subject  one  for  lepi^lalire  eon- 
fideiation  and  judgmeotT  Fw  it  it  is,  modes 
and  means  mint  be  seleeied  by  the  L^fslature, 
not  by  tbe  JodloiaiT. 

Tbe  argument  tiiat  tbe  title  of  the  Act  of 
1891  is  InsuffloleBt  is  fully  answered  by  tbe  ad 
judged  caaes.  It  is  settled  beyond  controver- 
ay  that  if  the  title  covers  a  general  subject,  tbe 
Act  is  valid,  no  matter  bow  minutely  it  may  go 
into  detallB  germane  to  that  general  snbleet. 
a&omak$r  t.  SmUh.  87  lad.  Bftfunr. 
button  Oountp  Oamn.  81  Ind.  185;  Orav^ord^ 
viiU  eft  8.  W.  Tm.  Co.  t.  FUteher,  104  Ind. 
«7-W,  1  West.  Kep.  347;  Barnttt  T.  Harth- 
Jmrger,  105  Ind.  410,  8  West.  Rep.  750;  In- 
4ianapoli4  v.  Bveffefe,  llBIod.SSI. 

It  la  insisted  tbat  tbe  Act  of  1891  is  so  un- 
certafn  as  to  be  Incapable  of  enforoement. 
This  contention  rests  upon  tbe  around  tbat  it 
cannot  be  ascertained  to  what  city  tbe  Act  will 
apply.  This  posltioB  Is  nntensble,  A  public 
law  proTidea  for  tbe  enumeration  of  persona 
between  the  ases  of  six  and  twenty-one  years, 
and  tbe  enumeration  is  for  a  great  public  pur 
poHe,  affecting  bigh  poblic  interests.  Elliott. 
t«u|».  %  1S73;  Rev.  Stat  1661,  gft  4441,  4400, 
4472,  447S. 

There  ate,  therefore,  ofBdsl  acts  to  wbirb 
the  court  may  resort  for  information .  StiU  v. 
Oramelipaeher,  IM  Ind.  8ll8,  408,  and  author- 
ities cited. 

Those  acts  are  required  by  legislative  eoart- 
ment,  and  that  enactment  was,  wa  know, 
passed  in  obedience  to  the  Oonstitutinnal  pro- 
vision enjoining  upon  the  Legislature  the  doty 
of  encooraglog  and  providing  for  a  grest  edn- 
catioaal  system.  We  are  far  wlibin  tbe  au- 
thorities in  boMlng.  aswe  do,  that  for  the  pur- 
pose of  npbolding  tbe  statute  and  giving  It 
«ffleot,jm  m^  justly  declsre  that  there  Is  here 
no  waca  nnc»taloty  as  requires  Its  overthrow 
and  tbe  defeat  of  the  legislatiTe  purpose. 

The  dedsfon  in  State  v.  Biend,  131  Ind.  814, 
fully  disposes  of  the  point  tbat  immumlies  are 
omtferred  upon  a  favored  class  of  dlhens  to 
the  exclusion  of  others,  by  declaring,  as  it 
does,  tbat  auefa  provislooa  may  be  culminated 
wlthont  impairing  tbe  validity  of  tbe  Act  In 
so  far  aa  It  relates  to  queetlons  auch  <tm  those 
presented  by  this  record. 

Judgment  affinhed. 
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HeBrlde,  «/;,  dissenting': 

Tlie  opinion  of  tbe  majority  of  tbe  court  af- 
firms the  vidldity  of  the  Act  of  March  4, 18B1, 
wbieh  piirix>rts  to  be  an  amendment  lo  the  Act 
of  March  5,  ltj88,  Bllioit's  Supplement,  9^  706 
H  mff.,  known  as  tbe  "MetiOfioKtan  Police 
Law.  As  I  understsnd  the  oplidon.  It  Is 
ba^ed  mainly  upon  tbe  assumption  that  tbe 
case  of  efmale  v.  Stnte,  39  lad.  409,  together 
whh  a  long  line  of  cases  since  decided  pw- 
porting  to  follow  it,  establlsb  the  proposition 
that  section  08  of  article  4  of  the  Constitution 
of  the  Stste^  which  is  as  follows:  "In  all  tbe 
cases  enuBHTsted  in  tbe  preceding  sfctfon,  and 
In  all  other  cases  where  a  general  law  can  be 
mxde  appKcahle.  all  laws  stiall  be  geaeral  and 
of  uniform  application  throughout  i  be  State,"— 
Ipsvps  It  to  the  legislature  uone  to  detfrmlne 
wbvlber  a  law  on  any  given  sabject,  not  enum- 
erstMl  in  seedoo  83  can  be  made  epplicsble  to 
the  w  bole  State,  and  that  the  determmatkm 
and  judgment  of  tbe  Legislature  in  such  cases 
is  conclusive,  and  not  subject  to  review  by  tbe 
courts.  This  premiw  being  assumed,  tbe 
court  derlioes  to  entertain  or  consider  tbe  ob- 
jection that  tbe  Act  in  questhm  Is  In  vlfdaUoo 
of  tlie  provbdon  above  qooted  from  the  Con- 
stitution, holding  tbat  by  tberuleof  stars  dip- 
eitin  tbat  question  is  put  at  rest. 

While  entertaining  tbe  most  profound  re- 
spect for  tbe  learning  and  ability  of  my  asso- 
dates,  I  find  myseli  unable  to  concur  In  the 
conduslon  reached  hy  them^  I  have  not  oon- 
ddered,  nor  have  we  any  right  to  consider, 
any  quffliinn  as  to  tbe  wisdom  of  this  legida- 
tiriD  or  tbe  motives  of  the  I^gislsture  lo  enact- 
ing it.  We  are  bound  to  assume  that  they  all 
acted  from  pure  motives,  and  that  none  of 
tbem  so  far  forgot  their  duly,  as  srgned  bv 
counsel,  thai  tbey  sought  to  gain  a  partisan  aa- 
vaotaue,  instead  of  to  advance  tbe  public  good. 
We  can  properly  consider  but  one  question: 
Is  tbe  law  such  a  law  as  the  Legislature  baa 
the  power  under  tbe  Coofliiiution  to  enact?  If 
it  is,  all  questions  as  to  Its  wisdom  or  its  pro- 
priety monged  solely  to  the  Legislature. 
Nor  can  we  legitimateiy  consider  whether  or 
not  the  framera  of  tbe  Constitutioo  acted  wise- 
ly lo  placing  tbe  power  of  coostrafnF  It  where 
they  did.  We  can  only  Inquire,  Where  has 
tbe  Constitution  placed  the  power  of  constru- 
ing this  one  of  Its  provisionst  If  in  the  Legis- 
iHturp  it  is  well,  and  they  alone  must  exercise 
it.  If  in  the  courto,  we  dare  not  shrink  from 
disrtiarging  tbe  duty. 

Tbe  Constitution  b  the  supreme  lav,  enact- 
ed bv  the  people,  and,  under  federal  authority, 
constitutes  tite  only  limitation  upon  legislative 
power.  It  is  onr  doty  to  support  and  wtltfnl- 
ly  to  Ronfitrue  It. 

Tbe  following  are  the  principal  grounds  up- 
on wbtcb  I  am  eompelied  to  dissent  tmn  tbe 
principal  opfadon: 

1.  In  so  far  as  tbe  rale  which  It  Is  assumed 
has  been  declared  '  In  OmtOe  v.  State,  supra, 
is  concerned,  thequesiion  was  not  necessarily 
before  the  court  in  tbat  case.  In  my  opinion 
all  that  was  there  said  ni>on  that  subject  was 
obiter  (Hetum,  I  am  lihpelled  to  this  conclu- 
sion because  the  court  in  deciding  that  ease 
expressly  derided  tbat  the  law  then  underoon- 
slderatlon  was  general  and  not  special.  Ii 
would  seem  to  be  clear  thai  if  the  law  was 
general  it  presented  no  qneatlon-as  to  the  poirer 
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of  the  Legltlftlun  to  dedde  upon  tbe  necewlty 
for  aapecial  law. 

S.  No  cue  bas  ever  dace  that  time  been  de- 
cided by  thh  court  which  Dccessarily  tovolrea 
that  qMcstion,  or  necessnrily  requires  the  court 
to  decide  it.  It  ie  I  roe,  Ibe  case  has  beeo  fre- 
qoently  ciled  aod  quoted,  aod  in  many  cases 
Uiatdocinne  bas  been  asserted  as  alfurdine  one 
of  the  BTouiids  upon  which  tbe  case  could  be 
decided;  but  a  careful  examination  of  all  those 
caaes  will,  Ithiok.  show  that  tbe  court  In  each 
case  affirms  the  existence  of  other  grounds, 
suffictent  to  lead  Uie  court  to  tbe  same  cooclu- 
sioD.  Those  cases,  and,  indeed,  all  of  the 
cases  deciiied  by  this  court  since,  and  includ- 
ing tbe  case  of  Umtile  t.  ^te,  iovolring  any 
question  as  to  the  power  of  tbe  Legislature  in 
ibe  enactmoit  of  local  legislation  may  be 
grouped  aa  follows: 

1.  Those  where  this  court  has  held  that  the 
law  assailed  is  in  fact  general  and  not  sperial. 
Qentiler.  State,  tvpra;  State  r.  Hockett,  39  lod. 
803;  State  t.  Boone,  SO  lad.  226;  Stuttsman  v. 
State.  57  lod.  119;  Hanton  v.  Ftojid  County 
Oomn.  63  Ind.  128;  Qroeteh  v.  State,  43  Ind. 
547;  Indianapolu  Evegele,  115  Ind.  5dl; 
^te  V.  Beits,  63  Ind.  150;  EDaneville  v.  State. 
118  Ind.  436.  4L.  R  A.OS;  Stater.  Btmd.m 
Ind,  514.  and  many  other  cases. 

8.  Those,  where  the  Constitution  ezprpssly 
authorizes  special  leplsUtion,  as  Longwtrth  v. 
SmnaviUe,  83  Ind.  833;  Wiley  v.  Blvffton,  lit 
Ind.  163,  9  West.  Rep.  6ta;  Ctem  v.  State,  88 
Ind.  418;  Viekerif  Ohate,  60  Ind.  461.  and 
other  similar  cases. 

8.  Where  the  subject  of  tbe  legislation  is 
so  obviounly  local  that  it  is  self  evident  that 
the  taw  enacted  must  of  necessity  be  local,  and 
Uiat  a  general  law  cannot  be  made  applicable. 
Marks  V.  iMtw  Univeniiif  Trutteet,  87  lod. 
166;  Kettg  r.  State,  03  Ind.  836;  Joktuait  r. 
Weilt  County  Comre.  107  Ind.  15, 6  West.  Bep. 
387;  Mount  t.  State,  90  Ind.  29,  and  many 
other  cases  tdmitar  in  principle. 

In  this  class  would  fall  all  that  class  of 
l^elatioD  known  as  "curative  statutes;" 
especially  those  legalizing  the  inoorporation  at 
towns  and  the  acts  of  their  boards  of  trus- 
tees, where  thefr  validity  is  rendered  doubtful . 

some  neglect  or  inffvmality  on  the  part 
of  some  officer  or  other  person.  As  a  rule, 
in  such  case,  tbe  spedflc  act  of  negligence 
or  informality  and  consequent  evil  to  Ik  rem- 
edied is.  so  plainly  local  as  to  bring  it  with- 
in the  rule  stated  in  Maritt  t.  Pardue  Uni- 
vereity  Tru»lee*,  supra.  In  that  rise  Worden, 
./.,  while  referring  to  tbe  Qentile  Cam,  express- 
ly refrained  from  fnllowing  or  ezpressias  ao 
opinion  upon  It,  placing  tbe  decision  upon  the 
ground  above  stated,  tbus  recoipiiziDg  as  cor- 
rect that  principle  that  when  the  subject  of  tbe 
legislation  is  purely  local  there  is  no  necessity 
for  invoking  that  rule.  If  tbe  foregoiolt  group- 
ing of  cases  is  correct  (about  whi(£  I  have  no 
doubt),  and  it  should  now  be  dedded  that  tbe 
rule  laid  down  in  Thomae  t.  CXay  County 
C9fflr8.,5In<1.  4, and  ifaiVv.  Siate.ilnA.  842. 
waalhe  cOTrect  rule,  and  that  CeniUe  v.  State 
was  not  correctly  decided,  it  would  not  result 
In  overthrowing  a  single  adjudicated  case,  not 
even  Qentile  v.  State  itself,  that  case  being, 
as  tbe  court  there  h<4da,  correctly  decided  on 
other  grounds.  Indeed,  it  m«y  be  que^onabls 
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if  Ibe  statement  in  that  case  bas  in  this  State 
ever  been  adopted  under  such  circumsunces  as 
render  it  authority,  in  the  troe  snise  of  that 
term.   In  the  original  case,  it  waa  certainly 

Mter  Return.  Tm  maxim  of  itan  dedme  ap- 
plies only  to  points  arising  and  actually  de- 
cided in  causes.  Sutherland,  Btat.  Const,  g 
830. 

A  dictum,  as  long  as  it  ranains  a  mere 
dietvm,  does  not  pass  into  jvecedenland  is  not 
authority.  Wells,  Res  Adjudicaia  and  Stam 
Decisis,  g  588. 

It  is  uuloabtedly  true  that  a  dietum.  If  it  bo 
adopted  and  declared  aa  tbe  law  in  a  case 
where  the  question  ia  pr(»>eriy  involved  and 
befoie  the  court  for  adjiidu»tioo,  ttecomes  au- 
thority. It  thro  ceases  to  be  a  dietunt.  Bat 
tbe  mere  fact  of  Its  repetition  awl  recognition, 
in  cases  which  do  not  require  or  anthoriae  an 
actual  adjadlcationnpon  the  principle  involved* 
cannot  change  its  cbaractw  or  make  it  au- 
thority. As  long  aa  it  remains  an  extra  judi- 
cial utterance  it  can  never  raise  (he  bar  of  etare 
dettB/'t. 

For  this  court  to  return  to  the  troe  rule  and 
disapiHvve  of  the  emtiU  (km,  while  it  would 
involve  the  disapproval  of  a  rimilar  declaration 
in  many  cases,  would  not  as  I  have  said,  involve 
the  actual  OTerruling  of  any  case,  for  the  rea- 
son tliot  the  decisions  do  not  rest  upon  that 
ground  alone.  Nor  would  it  unsettle  a  title  or 
affect  the  validity  or  any  otber  Act  of  tbe  Leg- 
islature. 

I  fully  appredale  tbe  value  of  tbe  rale  of 
stare  derieia.  It  Is  of  tbe  utmost  importance 
Ibat  there  be  permanence  and  siaUliiy  in  the 
rules  of  law,  and  that  principles  of  law.  author- 
itatively announced  by  coorts  of  last  resort  and 
long  acquiesced  in  ^ould  not  be  lightly  set 
aside;  Wbm,  however,  it  becomes  apparent 
that  there  has  been  error,  tbe  onnacqneoces  of 
which  nay  be  serious  and  barmfol,  unless  tbo 
erroneous  rule  has  become  a  rule  of  properly, 
courts  seldom  hesitate  to  retrace  their  aiepe 
and  correct  the  wroog.  litis  is  especially  ime 
where  tbe  error  consists  in  a  miainterpreiation 
of  tbe  fundameotal  law,  aa  ia  ancb  csspa  then 
Is  no  otber  available  lemedy.  The  tJaanHa- 
tion  being  tbe  measure  by  wbich  alone  we 
must  determine  the  validity  of  laws,  if  we  err 
in  interpreting  theConstitntiott  the  error,  while 
persisted  in,  can  have  no  remedy  riiort  of  a. 
change  inUie  Constitution  Itself  by  tbe  people. 
Therefore  this  court,  in  tbe  case  of  Hobinmn 
V.  Sehenek,  103  Ind.  809-491;  speaking  by 
£llio(t,  J.,  said:  "Tbe  rale  of  Uare  deeitia 
has  been  held  not  to  apply  with  Us  usnal  force 
and  vigor  to  decisions  upon  coDStitulional 
questions."  In  a  case  not  unlike  the  present 
it  was  decided  that  tbe  rale  of  ttofv  decim* 
applies  where  a  decision  has  been  recognized 
as  a  law  of  property,  and  conflicting  demands 
have  been  adjttated  and  cootracta  mak^  with 
reference  to  md  on  faith  of  it;  bat  not  toques- 
tlons  involving  the  oonstnielion  aod  interpre- 
tation of  organic  law.  tbe  structure  of  the 
government  uid  tbe  limUaticos  upon  tbe  l^tis- 
lative  and  executive  pow<v.  Wmi*  v.  Own, 
48  Tex.  41. 

■  Another  court  announoes  a  silnilaT  condn- 
sion  and  assigns  this  among  the  reasons  for  its 
oonduaions:  "TbatnponaconstitntlooalqMa- 
tfon  as  to  which  wo  have  no  doubt,  we  cnnaoft 
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follow  a  former  decif^foD  against  oar  present 
cooTiction,  for  tbe  reasoa  that  to  do  «o  would 
violate  onr  oath  to  aapport  tbe  Coosiitation. 
Eneetandr.  Milwaukee,  IS  Wis.  454,  098." 

It  Ib  true  tbat  tbe  rule  of  the  Oentite  Gcue 
has  been  rec<^nized  by  the  courts  of  some  of 
the  oihcr  states,  wblle  it  baa  been  repudiated 
by  Rome.  Tbe  apparent  recognitioDS  in  some 
of  the  stales,  however,  is  due  to  the  fact  tbat 
Id  some  of  the  Slate  Coastituttons  are  {nwls- 
ioos  expressly  suboiittloe  the  question  of  the 
appUcabflitv  of  geoerallaws  to  the  jndgmrat 
of  tbe  Legislature.  Of  course,  where  tbat  la 
4lODe,  there  is  do  room  for  controversy. 

It  is  also  significant  to  note  In  this  connec- 
tioD  tbe  constant  and  persistent  recurrence  of 
this  question  and  its  sugsestlon  to  and  by  this 
court  during  alt  the  years  from  tbe  decision  of 
Gentile  v.  ittate,  down  to  the  present,  together 
with  tbe  care  taken  by  the  Legislature  in  fram- 
ing laws  where  a  question  of  this  character 
mififht  arise,  to  give  tbem  at  least  tbe  form  bf 
seneral  laws,  u  indicates  a  general  feelio?  in 
the  bar,  tbe  courts  and  the  Legislature  Itself 
that  tbe  questioQ  was  not  foreclosed  by  ad  jadi- 
cation.  If  tbe  law  was  ladeed  ad judieated  and 
«ett)e<1  an  now  clainiied,  and  tf  the  adjudlcatton 
was  so  sweeping  and  conclusive,  all  questions 
as  to  special  legislation  on  subjects  not  enum- 
-erated  In  sdctioD  33,  article  4  of  tbe  Constitu- 
tion are  mere  questions  of  legislative  expe- 
diency, ,to  be  deterrained  by  the  exercise  of 
legiDlatlve  dtecretlon  alone,  and  there  has  sot 
been,  since  tbe  Gentile  Caae  was  dectded'tn 
1868.  even  a  possibility  of  flndlng  room  for 
^diria)  interpretation  or  constraciiOD  relntmg 
to  tbe  exercise  of  that  legislative  discretion. 

8.  Bections  22  and  28  of  article  4  of  tbe 
Constitution  were  enacted  by  tbe  people  as  re 
striotfoaa  upon  die  power  of  the  Xegislatnre. 
A  cooBtltutioDft)  restriction  upon  legislative  ac- 
tion is  utterly  without  vitality  or  binding 
force,  unless  the  OonatUntioo  clothes  some 
branch  of, the  state  government  with  tbe  power 
to  enforce  it.  That  power  Is,  by  both  fedt'ral 
and  state  constitulions,  lodged  in  the  courts. 
Tbey  alone  can  make  ibe  ultimate  decision  as 
to  the  constitutionality  of  all  legislative  Acts, 
whenever  these  Acts  become  wie  subject  of 
judicial  controversy. 

The  force  of  tbe  foregoing  propositions  can 
only  be  escaped  by  denying  tbat  section  38  is 
a  restriction  upon  legislative  action.  If  it  is 
not  It  is  a  mere  surplusage  and  should  be 
stricken  from  the  Constitution,  The  Constitu 
tion  coofefs  no  power  of  any  charBcter  upon 
Uie  Legislature.  So  far  as  Uiat  body  Is  con- 
cerned, the  only  effect  of  the  Constitution  la  to 
limit  and  not  to  confer  or  extend  power. 

The  debates  In  tbe  constitution^  convention 
show  tbat  much  time  was  there  spent  in  dls- 
GuasiDg  the  evil  of  special  legislation,  and  that 
Kctlons  92  and  S8  were  iraertod  to  remedy  tiiat 
evfl. 

In  Maiu  r.  State,  4  lod.  843.  decided  at  the 
INovemberTenn,  1868,  this  court  said  of  these 
sectioDB:  "These  provisions  are  all  in  the 
nature  of  restrictions  on  the  legislative  author- 
ity. .  .  .  The  e^l  to  be  remedied  by  sectloos 
92  and  88,  above  quoted,  was  the  locsl  and 
•pedal  legislation  ao  prevalent  undn  the  old 
•ystem.  It  had  grown  into  rach  magnitude 
that  ooaatiea,  townshipe,  md  efcn  school  and 
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rofld  districts,  had  special  laws  for  the  mnn- 
agemeot  of  their  local  affairs.  ...  To  remedy 
tfiese  evils,  to  restore  the  State  from  being  a 
eotole  of  small  independencies,  with  a  body 
of  local  laws,  like  ao  many  counties  palatine, 
to  wbat  she  should  be  and  was  intended  to  be, 
a  unity,  governed  thougbout  bel"  borders  on 
all  subjects  of  common  interest,  by  the  same 
laws,  general  and  uniform  in  their  operation, 
the  restrictloDB  in  sections  93  and  98  were  em- 
bodied in  tbe  Constitution." 

In  Thomaa  v.  Clay  County  Comrs. ,  5  Ind.  4, 
'decided  at  the  May  Term,  1854,  the  court 
said:  "It  is,  however,  insisiad  that  tbe  Legis- 
lature have  decided  a  general  law  to  be  Inap- 
pllcable  to  the  case  under  consideration;  that 
from  this  decision  there  b  no  appeal,  and  that 
therefore  it  is  not  competent  for  this  court  to 
decide  upon  tbe  validity  of  the  law  in  ques- 
tion. If  tbat  position  be  correct,  the  98d  see- 
tioB  has  no  vitality,  uor  is  there  any  reason 
why  It  should  have  a  place  in  tbe  Constitu- 
tion. It  would  impose  no  restriction  upon  the 
action  of  tbe  I>^s]atnre,  nor  confer  any  power 
which  that  body  would  not  possess  in  die  ab- 
sence of  such  a  providon.  If  tbat  section  per- 
mits the  Legislature  to  enact  a  spednt  or  local 
law  ad  libitum.  In  any  case  not  enumerated,' 
the  principle  Involved  would  deprive  this  court 
of  all  authority  to  call  in  question  the  question 
of  a  legislative  construction  of  Its  own  powers 
under  the  Conslttntlon.  We  are  not  prepared 
to  sanction  this  doctrine.  Tbe  maxim  "that 
parliament  Is  omnipotent,"  has  no- place  in 
American  jurisprudence.  "Whether  the  Leg- 
islature have,  in  the  case  at  bar.  acted  within 
tbe  scope  of  their  autboritv  Is,  in  onr  opinion, 
a  proper  subject  of  judicial  inquiry." 

These  two  cases  were  decided  so  soon  after 
the  adoption  of  tbe  sew  Constitution  that  tbey 
may  be  regarded  as  practically  Contempora- 
neous with  its  adoption.  One  of  tbe  judges 
composing  tbe  court  at  that  time,  and  concur- 
ring'In  the  opinion  in  Thomae  v.  Clay  Covnty 
Oomra.  (the  late  Governor  Hovey)  was  also  a 
member  of  tbe  convention  which  framed  the 
ConstitutkMi.  The  interpretation  thus  given 
to  these  provisions  of  tbe  Constitution  stood, 
apparently  acquiesced  la  and  unchallenged  for 
fifteen  years,  until  it  was  questioned,  and,  it  is 
claimed,  overruled  by  Gentile  v.  State.  A 
writer  on  this  subject  says:  "A  constructi6n 
of  a  Constitution,  if  nearly  contemporaneous 
with  its  adoption  and  followed  and  acquiesced 
in  for  a  lone  period  of  years  afterwards,  is 
never  to  be  ^htly  disregarded  and  is  often 
conduslva."  Sutherland,  Stat.  Const.  %  807. 
Many  eminent  authorities  are  cited  in  support 
of  tlte  text.  In  Gentile  v.  State,  the  court  de- 
clares that  section  28  Is  a  restrirrlon  upon  leg- 
iriative  power,  and  "was  intended  to  prohibit 
the  passage"  of  local  laws,  where  a  general 
law  could  ne  made  applicable,  but  hoRts  tbat 
the  actual  mtrlction  and  prohibition  Is  to  he 
found  in  the  conscieooes  of  the  lodlvidnal  leg- 
Islalots.  The  so-called  resiricllon  thus  be- 
comes a  mere  admonition.  Tbe  evldentobject 
sought  to  be  attained  by  tbe  adoption  of  this 
provision  of  the  CoDs|jtntion  was  to  prevent, 
or  as  the  court  says  In  that  case  to  prohibit 
local  and  special  legialatlon— wrt  simply  to  ad- 
vise against  It." 

The  language  la  manditfoiy.   "Where  a 
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general  law  can  be  made  applicable,  all  laws 
shall  be  general  and  of  unifurm  operation 
tfarougbouttbe  State."  To  say  tbal  the  X^egia- 
lature  is  the  sole  judge  whether,  lo  a  given 
caie,  aeeneral  statute  can  be  made  applicatrie, 
makes  it  merely  mooitory  and  not  mandatoiy. 
Socb  a  mle'isa  clear  and  wide  departure  from 
the  general  rule  that  tbe  courta  are  the  sole 
final  tribunals,  authwised  under  our  ^tem 
of  gOTerameot  to  pass  upon  the  constituttooal- 
ity  of  laws.  It  can  only  be  sustained,  as  I 
have  beretoforo  said ,  by  denying  tbe  restrictive 
character  of  section  ».  There  is  no  escape 
from  tlie  ooodusion  that  if  that  sccUon  is  to 
operate  at  an  actual  restriction,  the  courts 
must  ultioiaiely  apply  ft.  Judge  Story  says: 
"The  power  to  construe  the  Conslitution  is  a 
juOicial  power."   1  Slory.  Const.  §  376. 

"The  universal  sense  of  America  bss  decid- 
ed that  in  tbe  last  resort,  tbe  judiciary  must 
decide  upon  tbe  Conatfiutionality  of  tbe  Acts 
and  laws  of  the  general  and  state  Kovemmeots, 
80  for  as  they  are  capable  of  being  made  the 
subjects  of  judicial  controversy.'^  2  Story, 
Const^  ^  1576. 

See  also,  to  the  same  effect,  1  Kent,  Com. 
420-426. 

C/A(C</'</iMf^  Marshall  says:  "Tbe  judicUl 
power  of  every  well  ooosiitated  government 
moA  be  oa extensive  with  the  legblalive,  and 
must  be  capable  of  deciding  every  judicial 
qtiesiion  wlilob  grows  out  of  the  CoQsiitution 
and  lawa.  If  any  proposition  may  be  consid- 
ered as  a  political  axiom,  ihte,  we  think,  may 
be  so  considereU."  OA^na  v.  Virginia,  19  IT. 
a  <  Wheat.  8M.  6  li.  ed.  274.  See  also  OinA: 
^  Bamttton  v.  Dndlej/.  27  U.  S.  S  Pet  524,  7 
L.  ed.  607,  where  he  says:  "The  judicial  de- 
partmeot  of  every  government  is  tbe  rightful 
expositor  of  its  laws,  and  emphatically  of  its 
Supreme  law." 

Of  this  power  of  tbe  courts  i/vitos  Cooley 
■ays:  "Tbe  right  and  the  duty  of  ue  coi)rts 
to  do  this  are  so  plain  and  tbe  duty  Is  so  gen- 
erally, we  may  say  almost  universally,  ood- 
cnled,  that  we  should  not  be  justified  in  weary- 
ing the  patience  of  tbe  reader  io  quoting  from 
tbe  very  numerous  authorities  upon  tbe  sub- 
ject."  Cooley,  Const.  Lim.  8d  ed.  46. 

The  Supreme  Court  of  Pennsylvania,  per 
Oiboott,  uh.  J.,  says:  "It  is  idle  to  say  that 
tbe  antboriiy  of  each  branch  of  the  govem- 
meot  ia  defined  and  limited  1^  the  CSostitu- 
tioD,  if  there  be  not  an  independeot  power  able 
and  willing  to  enforce  tbe  limilalious.  £x- 

Kiience  proves  that  tbe  Constiluiion  is  thought- 
isly,  but  habilually,  violated,  and  the  sacri- 
fice of  lodividual  rights  is  too  remotely 
connected  with  the  objects  and  contests  of  the 
masses  lo  attract  their  attention.  From  its 
very  position  it  is  apparent  that  tbe  conserva- 
tive power  Is  lodged  in  tbe  judidaiy,  which, 
in  the  exercise  of  its  undoubted  rights,  is 
bound  to  meet  any  emergency."  De  Vhantd- 
Ivx  V.  Fairdtild,  15  Pa^  18,  54  Am.  Dec.  670. 

Daniel  Webster  says:  "The  Constitution 
being  tbe  supreme  law,  it  follows,  of  course, 
that  every  Act  of  tbe  Legislature  contrary  to 
that  law  must  be  void.  But  who  shall  decide 
tbisquestioQ?  Shall  tbe  Legislature  itself  de 
cide  ilT  If  eo,  then  tbe  Constitution  oeases  to 
be  a  legal,  and  becomes  only  a  moral,  restraint 
upon  the  Legislature.  If  tb^,  and  they  only, 
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are  tQ  judge  whether  their  acts  be  conformshk^ 
to  tbe  Constitution,  then  the  Constitution  is 
admonitory  or  advisory  only,  not  legally  bind- 
Idit;  because,  if  tbe  construction  of  it  rests 
wholly  with  them,  their  discvelion  in  partic- 
ular cases  may  be  in  favor  of  very  ernmeoas 
and  dangwnus  constructions.  H^noe  the 
courts  of  law  necessarily,  when  tbe  case  arises, 
must  decide  on  tbe  validity  of  tbe  particular 
acts.  Without  this  check  no  certain  limita- 
tions could  exist  on  the  exercise  of  legialatire- 
power."  On  tbe  ladepeodence  of  the  Judid- 
ary.  Webster's  Works,  toI.  8,  p.  S0. 

In  view  of  the  contention  in  this  case,  the 
language  of  Mr.  Webster  is  especially  sigolf- 
icant  and  forceful.  Quotations  of  similar 
tenor,  from  equally  Aninent  authority,  mi^^t 
be  greatly  eztendeo. 

Iconfess  that  I  do  possess  profound  respect 
for  the  sages  of  the  law  above  quoted,  whose 
eminence  as  jurists  and  whose  grasp  of  tbe 
principles  <A  statesmanship  were  leauing  fac- 
tors in  laying  and  cemyiting  tbe  foundations 
of  our  national  stability.  When  I  find  them 
asserting  the  power  and  duty  of  the  courts, 
not  only  to  construe,  but  to  apply  and  enforce, 
ail  constitutional  restrictiooa  and  llmltatimis 
upon  legislative  power,  and  find  aathe  solilaiy 
dissent  ttom  thiu  doctrine  tbe  mle  faera  as- 
serted, I  am  constrained  to  follow  ttadr  lead. 
They  declare  that  tbe  courts  alone  must  apply 
tbe  measure  of  the  Constltuiion  to  all  laws. 
They  assert  the  necessity  for  an  independent 
power,  able  and  willing  to  enforce  tbe  limtta- 
tlone  upon  legislative  power,  and  that  without 
such  check  nosuch  limltatltMi  can  exist  Tbey 
tell  na  that  that  power  exists  in  tbe  courts 
alone.  Section  28  does  impose  a  Umitatioo  «r 
restriction  upcm  that  power,  and  I  am  com- 
pelled to  choose  between  thdr  o|doion  that  tbe 
courts  must  enforce  tbe  limitaiion,  and  the 
opinion  which  we  are  here  asked  to  reafflim, 
that  the  Ccmstitution  has  provided  i»  tribunal 
for  its  eoforoement,  but  me  conscieooes  of  tbe 
individual  legislators.  On  my  consdeno,  I 
must  follow  tbe  former. 

4.  Tbe  ioTslidliy  of  tbe  law  In  question,  sk 
an  Act  of  special  legislation  (if  it  is  special) 
is.  however,  easily  determinable  upon  other 
grounds,  entirely  consistent  with  OentiU 

and  requiring  no  disapproval  of  tbe  rule 
we  have  been  oonsiderinff. 

That  rule  is.  that  tbe  Legislature  is  the  sole 
judge  of  tbe  necessity  for  a  special  law  in  sny 

{ riven  case.  Hence,  its  enactment  of  a  special 
aw  is  a  legislative  declaration  that  a  eeneral 
law  cannot  in  that  case  be  made  applicable, 
and  such  declaration  is  final  and  omclueive. 
The  Act  herein  question  puiporis  lo  be  a  gen- 
end,  and  not  a  special  law.  It  la  evident  that 
tbe  Legislature  purposely  save  it  that  form. 
If  the  enactment  of  a  local  law  is  a  coofdusive 
legislative  determination  that  a  local  law  is 
necessary,  the  enactment  of  that  wbtcb  pur- 
ports to  be  a  general  kw  ia  equally  a  legMa- 
tive  declaration  that  a  general  jaw  can  be  made 
applicable,  and  that  a  spsdal  law  Is  not  neeea- 
sarv. 

Tbe  question  does  not  rest  htn,  however. 
An  author  who  assumes  the  existence  of  tbe 
rule  laid  down  in  Q*aMh  v.  Aeftf,  and  gives  it 
as  bdng  settled  by  autbwity.  lays  down  ibo 
followia^  additional  mle:  "If  a  gweral  law 
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ntMl,  -wlilelf  U  ippHGtlfle  to  a  ml^ect.  the 
qneitfoa  wbether  nich  a  liw  cn  be  nude 
pllcable  is  raiolnd.  Tbe  Legtolature  has.  by 
tbe  enactment  of  tbe  law,  pracdcally  deddea 
the  nuestlOD.  Heooe,  if,  wbUe  nicb  a  general 
law  u  in  force,  a  special  or  local  law  is  passed 
affectiiiff  tbe  aame  sobject  and  modifying  the 
geocnl  law,  Oe  qoesdon  of  ita  vaBdity  is  judi- 
cial; it  will  be  held  iimlld  In  tbe  ease  mip- 
poeed,  for  an  appHeable  genera)  law,  beiog  m 
ecisieooe,  it  Is  do  Umget  a  qaestion  wbether 
saeh  a  law  can  be  made  applfraUe;  therefore, 
the  special  or  local  law  is  prohibited.  Suther- 
land. BUL  &  Oonat.  L.  g  118. 

The  caaee  cited  by  tbe  aothw  fnllr  saataln 
tbe  tett  It  Is  also  sustained  br  Boeinmi  t. 
iVrry.  17EaD.  248;  J)art%ng  t.  Sotifftr*,  7£ao. 
8113;  Grog  V.  OreektU,  80  188. 

I  believe  no  case  exists  cooflictiog  witii  this 
priociple,  Dor  does  It  conflict  with  any  estab- 
lished rule  of  law. 

Tbe  Act  of  the  LegisUture  here  in  qaestion 
was  enacted  as  an  amendment  to  the  Metro- 

Can  Police  Law  of  188a  While  this  covrt 
firmly  maintained  the  right  of  local  self- 
governmeot  in  municipal  cotporatlous,  it  has 
recognized  as  an  exception  to  the  ezerciBe  of 
that  right  tbe  power  of  the  State  to  prescribe 
and  ooDirol  tbe  manner  of  selecting  tbe  con- 
stabulary, Includiog  the  police  totca  ot  a  city. 
Tbe  Act  of  1868  was  enacted  in  tbe  legiiimale 
exerdse  of  that  power.  While  It  only  appllea 
to  oerlain  diiee  in  the  State,  those  citfee  being 
dassifled  according  to  population,  tbe  ciam- 
llcaiion  adopted  has,  as  will  presently  appear, 
been  recogniied  as  Intimate,  as  applied  to 
•ucb  a  law,  and  the  law  itself  is  general,  snd 
not  spedal  or  local.  ItanUdlty  has  been  aer- 
flsal  umee  reoosntzed  by  this  ounrt  J^diama- 
ptUt  T.  Boi^ide  and  T.  Blend,  tuprm; 

Slater.  Dannw,  118  Ind.  383,  4  L.  R  A.  79; 
BvtmnUie  v.  &at0,  118  Ind.  436,  4  L.  R  A.  88. 

Therefore,  by  legislative  declaration  and  \if 
Jndicisl  recognition,  it  la  and  was  when  tlie 
Act  now  In  ctmlioversy  was  adopted,  eoncin- 
alvelv  settled  that  a  general  law  could  bemade 
api^ieable  to  the  subjeM  of  this  particular  leg- 
iuatloD,  tbe  Act  in  question  being  a  mere 
ameadment  to  a  geneni  law,  then  in  opnar 
tJon,  and  which  bad  been  In  micceMfnl  i^Mia- 
Uon  for  yeara 

There  was  no  room  for  any  legislative  ad- 
judication as  to  the  appllcablfl^^r  non-appli- 
cability of  a  general  law. 

The  question  ramalns  in  either  case.  Is  tbe 
law  now  under  oonitideration  general,  or  is  it 
spedal  and  local  in  its  character? 

Tbe  several  subdivisions  dl  the  State  and  its 
municipalities  may  be  classified  and  laws  en- 
acted which  will  affect  diffeieotly  the  sereral 
classes,  and  thus  be  In  a  senw  local,  and  yet 
such  laws  are  general  within  tbe  meaning  of 
the  Gonslitulion.  Thus,  hi  PeunsyWanla, 
where  tbe  ConslUutioii  prohibit^  special  leg- 
islaiion  for  regulating  tbe  affairs  of  counties, 
cities,  et&,  the  supreme  court  of  that  Slate 
in  McCarthif  v.  Qm.  110  Pa.  348-346,  1  Cent. 

111,  says:  *'It  is  admitted  that  olassiflca- 
tioa.  even  when  not  specially  recognized  by 
natare,  coilom,  the  laws  of  trade  or  tbe  Con- 
slltufinn.  most  in  certain  casee  be  adopted  ex 
neeenitaU.  .  .  ,  Qenenl  Iwislatlon  for  all 
the  cities  Uie  Commoiiwealtb  as  a  aln^ 
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Claris  bavbig  bem  retarded  as  fmpoanilcL  th» 
Legislature  first  divided  these  mooidpalitiea 
into  several  distinct  classes,  and  then  provided 
laws  and  regulations  adapted  to  each  class. 
This,  as  we  have  seen,  was  recognized  as  legU- 
imate  and  proper. 

In  NiehoU  v.  WaUer,  87  Minn.  864-274.  it  is 
said:  "  It  must  be  cmceded  tbat  when  a  gen- 
eral law  uniform  in  its  operation  is  required, 
the  law  is  wme  the  less  general  and  unifOTm 
because  it  divides  the  sub]pcta  of  Its  operation 
■into  classes  and  applies  different  rules  to  the 
different  classes.  For  tbe  purpose  of  el9cient 
and  beneficial  legislation  it  la  often  necessary 
to  do  ao."  See  also  Btmlon  v.  FtegA  Clnm<y 
Comn.  mipra. 

As  we  have  elsewbere  said  m  recognition  of 
this  principle,  this  court  has  snsii^ed  as  gen- 
eral taws  claastfytog  counties  aceoidfng  to 
population  for  tbe  grading  of  salaries  of  certain 
oountj  ofBcers.  snd  tbe  Metropcdltan  Police 
Law  Itself  similarly  obisslfles  dties.  Tbat  a 
law  classifying  tbe  objects  of  legislation  may, 
indeed,  be  general  and  not  within  the  iDbibi- 
tioQ  of  sectioos  2S  and  28  of  article  4.  it  is  taot 
enough  tbat  tbe  classifloallon  be  made  merely 
in  accordance  with  ccrtuin  features  common  to 
all,  but  tbe  classification  must  bear  some  defl- 
uite  relation  to  the  purpose  sought  to  be  accom- 
plished by  the  legislation. 

A  mere  artdtrary  dasslflration  based  on  feat- 
ures whtcb,  although  common  to  all.  bear  no 
relation  to  tbe  subject  matter  of  the  legislatloo, 
will  not  suffice. 

This  question  has  probably  received  more 
tborougb  coceideralion  from  tbe  supreme  court 
of  New-  Joaey  than  from  the  courts  of  any 
other  State.  In  HUUe  v.  UMfftand,  61  N.  J. 
li.  68-68,  It  is  said,  quoting  approvioely  from 
an  earlifrdecinonoi  thesamcconrt:  "A  law 
is  to  be  remqxled  as  general  when  ita  provisions 
apply  to  all  nbfects  of  lettislation,  distinguisbed 
alike  by  qualities  and  attributes  wbicb  necessi- 
tate the  legislaiion,  or  to  which  the  enactment 
has  manifest  relation.  Sncb  law  nuatembraee 
all,  and  exclude  none,  whose  cmidltfon  and 
wants  render  sucb  legidation  equally  necessaiy 
or  appropriate  to  tfaem  as  a  class." 

In  tbe  case  of  &ate  v.  Hammer,  43  N.  J.  L. 
487,  it  was  urged  upon  the  court  that  a  certain 
law  did  not  contravene  a  constituilonal  pro- 
vision prohibiting  the  enactment  (tf  local  or 
special  uws  to  regulate  tbe  internal  affairs  of 
towns  and  counties,  because  it  was  general  in 
its  terms  and  embraced  "  all  of  a  group  of  ob- 
jects having  cbaracteristics  sufllciently  marked 
and  distinct  to  make  tbem  a  class  oy  them- 
selves." In  a  well  considered  opinion  the  court 
held  the  law  invalid  as  in  fact  special  The 
ooart  says,  page 440:  "Plainly,  a  law  may  be 
general  in  its  proviBion%  and  ma;^  apply  to  tbe 
whole  of  a  group  of  objects  having  character^ 
Istica  sufficiently  marked  and  important  to 
mi^  tbem  a  class  by  themselves,  and  yet 
such  taw  may  be  in  contravention  of  this  con- 
stitutional probibition.  Thus,  a  law  enacting 
that  in  every  city  in  tbe  State  in  which  there 
are  ten  churches  there  ^ould  be  three  bommis- 
sioners  of  the  watef:  department,  wlAoertain 
prescribed  dutivs,  would  present  a  specimen  of 
such  a  law,  for  it  would  sufflcienily  designate 
a  dass  of  cities,  and  would  ■embrace  the  whole 
of  saeh  class,  and  ^et  H  doea  not  seem  to  me 
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a  voold  be  ssstflloed  by  tfae  courts.  If  It' 
could  be  so  tiaDCiiODed,  tben  tiie  coostltuUooal 
restrictioD  would  be  of  no  avttil,  as  there  are 
few  objects  that  caDnol  be  arbitrarilj  associ- 
ated, if  all  that  is  teqaisUe  for  the  purpose  of 
legifllntion  is  to  desigoate  tbem  bj  some  qual- 
^r,  DO  matter  what  that  may  be,  whicb  will  so 
dutinguisb  tbem  as  to  mark  tbem  as  a  distiact 
class.  But  tbe  true  principle  requires  some- 
thing more  than  a  mere  designation  by  such 
characteristics  as  will  seem  to  classify,  for  the 
cbaractvristics  which  thus  serre  as  the  basis  of 
classification  must  be  of  such  a  nature  as  to 
mark  tbe  objects  so  designated  as  peculiarly 
reqnirlng  special  legislation.  There  must  be 
auostannal  distinction,  having  a  reference  to  the 
aul^Ject  matter  of  the  proposed  legislation,  be- 
tween tbe  objects  or  places  embraced  in  such 
le^lation  and  the  objects  or  places  excluded. 
The  marks  of  distinction  upon  which  the  classi- 
ftcaiion  is  founded  must  be  such  In  the  nature 
of  things  as  will,  in  some  reasonable  degree  at 
least,  account  for  or  justify  tbe  restricuon  of 
the  legislation. 

The  Supreme  Court  of  Minnesota,  in  Allen 
y.  Fioaetr  Prea  Oa.,  40  Hinn.  117,  IsiO,  says: 
"  Laws  public  in  their  objects  may  be  confined 
to  a  particular  class  of  persons.  It  tbey  be  gen- 
eral in  their  application  to  the  class  to  which 
thev  apply,  provided  tbe  distinction  is  not 
arlxltrary,  but  tests  upon  some  reason  of  public 
policy,  growing  out  of  the  condition  or  bud- 
nem  of  such  class."  In  McCarthy  r.  Oom. 
titpra,  tbe  Supreme  Court  of  Pennsylvania, 
speaking  of  arbitrary  or  illusory  classification, 
says:  "If.  indeed,  such  legislatloo  were  to  be 
recognized  as  legitimate,  vain  would  be  the 
constitutional  prohiMtion  of  local  or  special 
.laws.  But  little  ingenuity  In  the  way  of  so- 
called  classification  would  be  necessary  In  order 
to  isolate  every  t.ingle  county,  bcnougb,  ward, 
township  and  school  district  in  the  State,  and 
provide  for  each  its  own  local  code."  See  also 
Stats  V.  Wood.  49  N.  J.  L.  8S,  5  Cent.  Ben. 
845;  State  t.  Seott,  60  N.  J.  L.  585, 1  L.  R.  A. 
86;  State  Bd.  of  An  taora  v.  Central  B.  Co.  48 
N.  J.  L.  146-278.  4  Cent.  Rep.  426:  Sntber. 
land,  Stat.  Const.  ^  127-129,  aod  cases  cited; 
State  v.  Caddie,  44  J.  L.  866;  Brmm  v. 
State,  86  Ga.  108;  Portland  v.  StaU,  63  N.  J. 
L.  521;  State  v.  Choten  Frteholdert  of  Bergen 
Counts.  Id.  602. 

In  State  v.  Boyd,  19  Nev.  4S,  the  court,  in 
.constdering  a  similar  question,  aays:  "lo  or- 
der to  observe  the  uniformity  required  by  the 
Constitution,  claaslflcatlon  if  made  must  be 
based  upon  reawoable  aod  actual  differences: 
the  legislation  must  beapnropriate  to  the  class- 
iftealioi.  and  embrace  Ml  within  tbe  class." 
See  also  TvmerY.  FiA,  19  Nev.  296;  State  y. 
Herrmann,  76  Mo.  340;  Oom.  t.  Pattoa,  88  Pa. 
S66. 

In  the  case  last  cited  the  court  asserts  that 
there  can  be  no  proper  classification  of  cities 
or  counties  except  by  population.  State  r. 
JEIM;47  0hio8l.gO. 

So  far  as  dassiOcation  baa  heretofore  been 
resorted  to  In  the  le^slation  of  this  Slate,  it 
has  been  strictly  within  the  limits  recognized 
as  legitimate  in  tbe  cases  above  cited,  and  it 
has  met  with  judicial  approval.  It  is  not  dif- 
ficult to  nDderstandfaovinrreaseof  popolatioB 
in  a  counQr  letds  to  iaenasein  the  duties  Im- 
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posed  upon  Us  officers,  adds  to  their  respond- 
bilities  and  labor,  and  demands  a  highergnde 
of  talent  to  meet  tlie  added  dotiefl.  Hence, 
good  and  sufficient  reasons  for  grading  salaries 
of  officers  in  accf»danoe  with  popnlaboo.  So, 
also,  it  is  easy  to  trace  n  definite  connedfon  be- 
tween increasbig  urban  p«tpulatimi  and  in- 
crease of  crime.  We  are  authorized  to  take  ju- 
dicial notice  of  the  fact  that  as  tbe  popalaiion 
of  tbe  city  Inoeases,  whether  tbe  ratio  of  in- 
crease In  the  criminal  element  exceeds  that  of 
the  non-criminal  or  not,  the  confederation  of 
crimioala  thus  brought  about  makes  tbem  rela- 
tively more  powerfw  and  dangerous  and  more 
difficult  to  control  Hence  the  need  of  in- 
creased police  protection,  and  the  especial 
need  of  placing  the  control  of  the  police  force 
beyond  tbe  danger  of  intimidation,  corruption 
or  control  by  that  elemenL 

But  what  possible  connection  can  exist  be- 
tween srhool  children  or  those  of  "acliool 
age"  and  crinw?  Except  so  far  as  an  increase 
in  tbe  number  of  school  chitdreo  may  seem  to 
indicate  in  some  degree  an  Increase  of  popula- 
tion, can  it  be  said  that  such  increase  affords 
any  index  to  the  growth  of  the  criminal  chm? 
Manifestly  not.  As  an  indication  of  the 
growth  oi  population  even  it  is  illusoir,  for  the 
reason  that  it  doei  not  nccemirily  inairate  the 
nnml>er<rf  leridentechool  children.  Tb^are 
not  enumerated  according  to  residenoe.  Bar- 
ents residlog  in  one  school  corpotaiion  may. 
on  request,  be  transferred  for  school  purposes 
lo  another,  and  enumerated  there  rejiudless  of 
their  residence.  Rev.  Stat.  1881.g§  4472-4475. 

This  may,  and  frequently  don.  leault  In  glr- 
ing.to  a  given  school  corponlion  an  ennmen- 
tioo  irreatly  in  exeessof,  or  gieatly  below,  tbe 
number  actaally  reridentMierrin.  In  tbesarae 
way,  and  for  the  same  reason,  a  c1assificati<»i 
on  any  such  basis  lacks  the  permanency  of  a 
clajvincatiou  based  on  the  population  as  shown 
\ty  tbe  decimal  census,  as  the  enumeration  is 
made  each  year.  In  my  judgment,  a  dassifl- 
cation  of  dUes  according  to  tfae  enumention 
of  school  children  therein  for  tbe  purpose  of 
dti^miniog  tbe  necessity  <tf  subjecting  tbe  po- 
lice force  of  such  cities  to  control  by  tbe  State 
Is  arbitrary,  illusive  and  not  warranted  by  the 
ConBtitutioD.  Such  a  classification  bears  no 
more  relation  to  the  avowed  object  of  tbelegia- 
latioB,  aod  no  more  serves  to  account  for  or 
justify  it,  than  would  a  classtflcation  baaed  oo 
the  number  of  churches  In  tbe  city  or  tbe  nam- 
ber  of  iron  pumps  or  street  lamps.  We  hnve  a 
law  reguiringaquadrennial enumeration  of  the 
survlvinfc  soldiera  and  aailors  of  tbe  State,  and 
friadngtbe  report  onfllewitb  the  adjutant  gen- 
eral. Also,  laws  requiring  tbe  rapoct  uid  ing- 
Istryof  marriages,  bmbs  aoddeaths;  abolnwa 
requiring  an  annual  enumeration  and  registry 
of  the  dogs  of  tbe  State;  and  a  dassiflcation 
based  on  any  of  these  could  be  sustained  with 

Suite  as  good  reason.  The  Ofdnion,  as  I  un- 
erstand  it,  also  holds  that  we  may  lake  Judi- 
cal notice  of  the  ennmentiaD  of  school  diU- 
dren  and  their  number  In  tbe  diffemt  locals 
ties  of  tbe  State.  If  the  court  Is  right  In  this, 
we  must  judicially  know  that  the  law.  ioatead 
of  api^ying  to  a  class  of  cities  througboot  the 
State,  distingutshed  by  certain  chancterlstiaB 
relative  to  or  requiring  sncb  legblatlon,  in  fmA 
applies  lo  bat  one  dtr.  in  whldi,  lo  far  as  we 
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Icnow,  or  so  far  as  the  lei^latWe  deckraUoo 
laforma  us,  notbing  ezisu  reqairiof  or  eveo 
remotely  su^^ing  any  necessity  for  it.  Tbe 
deciHioD  in  this  case  goes  beyond  that  of  Oen- 
tile  V.  State,  and  effeclually  expunges  section 
28  from  tbe  Coostttation. 

With  the  concessioQ  of  tbe-  power  to  make 
aneb  u  amendment  to  a  general  law  even  tbe 
mytbical  ooturt  of  "conadeiioe,'*  which  Gentile 
T.  ^ate  aasnmed  existed,  dUHimMaTa. 

Olda.  J.: 

Id  my  jadgmeot,  the  opinion  in  the  case  of 
OenHte  y.  State  enunciates  ao  erroneous  doc- 
trine. In  holding  that  It  la  for  the  Legialftture 
•lone  to  judge  whether  a  law  on  any  given 
subject  not  enumerated  in  section  38,  article 4, 
of  Uie  Constitution  can  l>e  made  applicable  to 
tiie  whole  State.   It  to  effect  annuu  secUoo  28 


of  artlde  4  of  the  Oonstf  tutioo,  and  Mmdls  the 
L^slature  to  enact  local  laws  at  will,  notwith- 
standing tbe  Ooostltutioo  declares  anch  laws 
canoot  be  passed  where  a  general  law  can  be 
made  applicable; and  I  am  not  wUHog  toeztend 
the  doctrine  or  to  apply  it,  except  possibly  in  a 
case  coming  clearly  within  the  prorisionB  of 
that  opinion.  I  think  the  hiw  nnder  oonald- 
eradon  in  this  case  If  upheld  Is  ao  exten^n 
of  tbe  doctrine,  and  recognizing  an  unlimited 
right  to  pass  local  laws  singling  out  any  par- 
ticular town,  city,  township  or  county  of  tbe 
Slate,  and  pass  a  law  applicable  to  sum  town, 
dty,  township  or  county;  and  I  think  there  are 
other  valid  objeotlow  to  the  validity  of  the 
law,  fully  Btatad  in  the  dissenting  opioioa  oiF 
KoBiida,  J.  I  thoefore  dtueot  from  tiw 
opbakm  of  the  majOTl^  of  the  court. 


OBBQON  SUPREHS  OOURT. 


Bb  Fred  OBERQ. 

t  Op.  )  ■ 

•SeettoB  «  of  the  Aet  of  iirovldlns 
that  ao  o&eer  or  ■Mnuui  of  Keo^golnc 
TB—el  or  ship  ahall  be  arrested  or  im- 

priBoned  for  debt,  eto..  Is  not  in  ooutlict  wltb  sec- 
tion 20  of  tbe  Rill  of  Rlgbts,  which  provides  that 
no  law  sfaall  be  enacted  graatlog  to  any  oltiaSQ 
or  olaSB  of  citizens  any  privilege  or  immunity 
which  upon  the  same  tenna  shall  not  eaually  tie- 
long  to  ^  dtUeos. 

(Deoemberl4,U8L> 

APPEAL  17  the  State'  from  a  judgment  of 
tbe  CSrcntt  Oourt  for  Olataop  County  dis- 
cbani^Dg  upon  a  writ  of  habeas  corpos  the  pe- 
titioner from  cuMody  to  which  be  bad  been 
committed  for  having  oiade  an  alleged  unlaw- 
ful arrest.  Revened. 
The  facts  eufflcientiy  i^iear  In  the  opinion. 
Jfr.  Tfaoms  A.  M^rido,  Ditt.  Attj/., 
tat  the  State: 

The  immunity  bore  granted.  If  any,  la  im- 
mnnlty  from  arrest  for  debt.  Any  person  who 
is  a  aaQor  may  enjoy  this  immunity,  and  any 
citizen  desiring  to  enjoy  such  immunity  may 
have  it  lo  tbe  words  of  tbe  Constitution,  "Ujpon 
the  tame  tern^  tn^  becoming  a  sailor,  nis 
belongB  to  that  cum  of  exceptions  that  are 
made  In  alt  states  to  certain  classes  of  persons, 
not  so  much  for  the  benefit  of  the  persons 
tbeuiselvea,  as  fot  tbe  benefit  of  tbe  community 
which  needs  their  services. 
State  V.  Main,  16  Wis.  808. 
Tbe  law  now  on  the  statute  books  protects 
the  great  and  growing  commerce  of  this  State. 
Under  these  eucumstances  courts  should  ben- 
late  to  pronounce  %  law  unconstitutional,  but 
should  solve  ev^  nasooable  doubt  in  favor 
<rf  Ita  vaHdl^,  and  this  is  what  the  aathoritles 
require. 

Cooley,  Const  LIm.  189;  FleMur^:  PMt,  10 
^ead  aots  bj  Ion,  J- 


N OTB.— Vor  note  on  oonrtltuUonal  rlgrht  to  equal 
privilejrcB,  immnnlttea.  andiproteotioo,  see  tbe  fol- 
lowing case. 
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n.  B.  0  Crancfa,  138,  8  L.  ed.  175;  Ogdm  v. 
Saunden,  36  U.  8.  18  Wheat.  S70,  •  L.  ed. 
teO;  Pleopie  v.  Orange  County  Suprt,  17  N.  Y. 
241;  Oarke  v.  Bochegter,  34  Barb.  471, 
MtMsn.  FnUon  Bros.,  for  respondent: 
Tbe  Act  is  in  direct  opposition  to 'section  30, 
art.  1,  of  the  Constitution.  It  granto  to  a  chue 
of  dtizena  privileges  and  imrauoltiee  whicb 
npon  tbe  same  terms  do  not  belong  to~  all  citi- 
zens; it  provides  that  a  class  of  indlvidoals, 
namely,  officers  and  seameo  of  a  aea-going  ves- 
sel are  exempt  from  arrest  for  debt,- '  and  thb 
certainly  ia  extending  to  a  class  of  citizens  a 
privttege  and  an  immunitjr  which  is  ndt  and 
cannot  be  eoj05^ed  by  any  other  chtfs  'of 
citizens.  '  ' 

Bee  Re  Delatoare  Bay  A  O,  IL  R.  Oo.  <N.  J. 
Eq.)  9  Cent.  Bep.  480;  Lamn  Omnlp  v.  G»^, 
7S  0^  887;  State  v.  IHvitu,  l»  N.  0.  m 

Lord,  J.,  delivered  the  ofAilon  of  the 

oourt:  '     '  J 

The  petitioner  was  constable  of  - ^toria  firs- 
cloct,  and  as  sudt  constable  arrested  a  sailor 
on  board  of  a  sea-going  vessel  as  aO'  alwcond- 
ing  debtor.  He  was  arrested  nnder  tbe  provis- 
ion of  section  6  of  the  Act  of  1889,  tehich  made 
such  arrests  unlawful,  and  for  wblcb  he  was 
fined  tbe  sum  of  |30.  Upon  defauk  in  tiie 
nsvment  of  such  fine,  he  was  committed  to 
jau.  and  thereupon  sued  out  a  writ  of  habeas 
corpus.  Upon  tbe  bearing  the  trial  court 
held  that  the  Act  of  1880  was  unconstitutional 
and  void,  and  discbarged  the  petitioner. 
WhOe  tlie  bri^  indicates  other  objections  to 
the  Act,  the  main  one,  and  opoa  which  the 
invalidity  of  the  Act  was  put,  was  that  U 
was  dass  legislatloa,  and  prohtUled  hy<  sec- 
tion 20  of  the  BUI  of  Rights.  Section  6  of  said 
Act— the  one  under  which  tbe  petitionee  was 
I)roeccuted  and  convicted — reads  as  followi: 
"No  office  or  seaman  of  a  sea-gokig  vessel  or 
sbip  riiaU  be  arrested  or  imprlsooea  for  debt; 
sad  any  oflBjDV  executing  a  praoMsot  arreit 
for  debt  optw  awA  offlMn  or  seamen  dull, 
upon  conviction  thereof  before  any  justice  of 
the  peace  or  circuit  oonrtf  be  fined  In  a  mm 
not  leas  than  $20.  nor  more  than  •100."  Sees. 
Laws  1880,  p.  80.  TUa  aectkm,  It  ta  dalned, 
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is  in  contrareDtion  of  oection  20,  ait.  1,  of  the 
CoofititutlnD,  which  provMes  that  "no  law 
diall  be  piissed  grantinfr  to  aoy  citizen,  or  clasB 
of  dtlzeos.  privileges  or  imnranitiea  whieb, 
upoo  tbe  Bame  terras,  shall  not  equally  ImIook 
to  all  diizens."  The  arsumeDt  against  tbeva- 
Ifdiky  of  the  Act  Is  that  it  graots  to  a  class  of 
citizens  privileges  and  immnnlUes  which  upon 
tbe  same  term's  do  not  belong  to  all  citizens, 
In  direct  onxnitioQ  to  tbe  aectum  of  tbe  Coo- 
sttlutioD  cited;  that  is,  sa^s  counsel:  "It  pro> 
"rides  that  a  class  of  individuals,  namely,  offi- 
cers and  seamen  of  a  sea  going  vesBel.  are 
ocempt  from  arrest  for  detrtf^which  is  extend- 
ing to  a  cUsg  of  citizens  a  privilege  and  an  im- 
munity which  is  not  and  cannot  be  enjoyed  by 
any  ottier  class  of  citizens."  It  is  pkin,  tbeo, 
from  Ibis  etaiement,  that  it  is  tbe  immunity 
from  arrest  for  debt  granted  to  this  class  of 
citizens,  sod  oot  that  any  of  sudi  class  en- 
caged in  the  same  business  are  subjected  to 
differeDt  restrictions,  or  that  tbey  are  granted 
different  privile^res  under  the  same  Conalltons, 
which  constitutes  the  ground  upon  which  tbe 
invalidity  ol  tbe  section  Of  the  Act  is  predicat- 
ed. All  sailors  of  a  sea-goinc  vessel  witbin 
tbe  prescribed  limits  are  treated  alike,  and  en- 
titled to  eojoy  the  privileges  or  Immunities 
granted.  The  Act  prescribes  the  same  rate  of 
exemption  to  all  persons  placed  in  tbe  same 
circumstancrs.  It  does  not  grant  immunitv 
from  arreiil  for  debt  to  a  sailor,  and  refuse  it 
to  bis  neigbbor,  if  Ibey  are  similarly  sitoated. 
TtK  aame  priTile|[e  or  immuoity  la  extended 
\if  the  Act  to  all  lo  tbe  same  situation.  Aoy 
person  who  is  a  sailor  may  enjoy  tbe  Immu- 
nity, and  any  cirizen  desitiDg  such  immunity 
may  have  It,  io  the  words  of  tbe  Oonstitniion, 
"upoo  ibe  same  terms,"  by  becoming  a  sailor. 
While  ooe  niay  enjoy  tbe  benefit  of  tbe  ex- 
WiptfoD.  and  anoiber  may  not.  this  results, 
Bbt  because  ibe  statute  favors  one  and  dis- 
crimioates  against  another,  but  because  ooe 
brings  himself  within  its  terms  and  the  other 
does  not.  As  Wright,  J.<,  said:  "It  gives  the 
same  rule  to  all  persons,  placed  in  thesamecir- 
ciimrianq^  It  does  not  prcscribeone  rule  for 
■one  citizen  or  soldier,  and  another  for  bfs 
neighbor,  if  tbey  are  .in  tbe  same  situation. 
We  bave  a  statute  regulating  eontinuanoea  on 
account  of  tbe  absence  of  witnesses,  which 
gives  a  uniform  rule  to  all  lltigsnts;  and  yet 
one  may  be  entitled  to  a  continuance  and  an- 
other not.  Ttris  results,  not  because  s  diferent 
rule  is  prescribed  for  each,  but  because  one 
brings  btoiself  within  Its  terms,  and  tba  otber 
does  not.  Bo  all  person  In  Uie  actual  military 
service  of  Ibe  United  Slates,  or  of  this  Btate, 
eaa  claim  tbe  benefit  of  tbe  statute,  and  any- 
one can  bave  tbe  same  benefit,  if  in  tbe  same 
servfoe.  .Those  that  are  not,  are  not  entitled 
to  IbeiMmeadvaatage,  (so  to  speak.)  because, 
in4be  discretion  and  -wisdom  of  tbe  Legisla- 
tnre,  it  was  deemed  inexpedient;  and  yet  this 
advantage  may  be  and  is  extended  to  all  upcm 
tbe  same'  terms."  MeOorntiek  t.  Satch.  15 
Iowa,  129,  88  Am.  DeC.  401.  To  the  same 
efiecl,.aod  construfoffatiksconBtttoliona)  pro- 
Vision^  see  McAunieh  v.  Sfimmippi  tS  jV.  S. 
eb.  aOIowa.  Sm-.  JJulbj/T.  Wa(fi  14  Iowa,  238; 
lout  Si  Lmnd  Of.  y.-  Bvper,  38  iowa.  IIS.  . 
.  In  d^tnmining  wbetheran  Actof  tbe  Legls- 
latmlppoblbitlng.  iqxieu&Uon  in  witness  tea 
14L.RA. 


was  in  cboflict  with  a  provision  of  tbe  con- 
st! tuf  ion  of  Tennessee  to  tbe  effect  tbat  "tlw 
Legislattire  shall  have  no  power."  etc,  "nor 
lo  pass  any  law  granting  any  individual  or  in> 
dindnals  nebts,  privileges,  immunities,  or  ex- 
emptions other  Than  such  as  may  be,  I7  tbe 
same  law.  extended  to  any  meiid>erof  the  com- 
munity who  may  be  able  to  bring  biottelf  with- 
in the  provision  of  such  law,"  the  court  says: 
"But  it  is  obvious  that  this  dause  of  tbe  Con- 
stitution only  prohibits  tbe  suspension  of  a 
general  law,  or  tbe  grant  of  privileges,  irama- 
nities.  or  exemptions  to  an  'IndMdnal'or  'indi- 
viduals.' Itdoeenot|)roh1fattlc;gEdaiionfof  tbe 
beueflt  of  cissses  composed  of  any  members  of 
tbe  community  who  may  bring  Ibemselves 
witbin  the  class.  ,  Tbe  lien  given  to  mecbaoics 
on  the  land  upon*  which  tbey  bave  erected  a 
building,  tbe  lien  of  tbe  lanmordon  tbo  grow- 
ing crops  of  bis  tenant,  the  exemption  of  certain 
articles  from  legal  process  In  favor  of  the 
heads  of  families,  and  a  portion  of  bis  earnings 
Id  favor  of  tbe  laborer,  are  instances  of  such 
legislation,  altout  tbe  constttutionallty  of  wbicb 
there  never  has  been  any  doubc"  DanU  v. 
SlaU.  8  Lea,  879. 

"Tbe  Legislature  may  deem  It  desiiable," 
pays  Mr.  Oooley,  "to  prescribe  peculiar  rules 
for  tbe  several  occupations,  and  to  establish 
distfuctioDB  in  tbe  riffbu,  obligations,  duties, 
and  capRcities  of  ciiizeos.  The  business  of 
common  carriers,  for  inrtance,  or  of  bankers, 
may  require  special  statutory  tegulatioos  for 
the  general  benefit;  and  it  may  be  a  matter  vl 
public  policy  to  give  laborers  In  one  business  a 
specific  lien  for  their  wages,  when  h  would  be 
impracticable  or  Impolitic  to  do  the  same  for 
persons  engsged  fn  some  otber  employment. 
If  the  Isws  be  otherwise  unobjectionable,  all 
tbat  can  be  required 'in  these  cssee  is  tbat  tbey 
be  general  in  tfaeir  application  to  tbe  class  or 
locality  to  wbicb  they  appfy;  and  ther  are  tbeo 
public  te  character,  and  of  tiietr  {ooprietj  and 
policy  the  Lctflalatnre  must  jud^e.*'  Cool^^ 
Const.  Lim.  483. 

As  a  general  proposition,  tbe  doctrine  is  w^ 
established  tbat  the  Slate,  in  tbe  exercise  of  its 
police  powers,  is  authorized  to  subject  all  oe- 
cupatif  ms  to  a  reasonable  regulation,  wh«i  socfa 
relation  is  required  for  the  proteotioD  of 
miblie  interests  or  fw  the  pultlie  welfare. 
Tiedesaan,  Lim.  Police  Powers,  ^8ft.  So.  too. 
there  is,  in  all  the  states,  a  class  of  exempuoos 
or  immunities  granted  to  certain  {passes  of  per- 
sons, as  an  emmption  of  sailors  from  tma- 
tee  process,  or  mllitia-men  on  trsioin^  day 
from  the  service  of  dvil  prooesa^  or  mioistcis, 
physicians,  and  firemen  from  jury  du^;  not 
so  much  for  tbe  benefit  of  this  clsss  of  persona 
themselins,  as  for  the  beaeflt  of  tbe  communis 
snd  tbe  protection  of  the  public  interests  and 
welfare.  Tbis  is  not  class  legislatlcHi.  con- 
ferring special  privileges  upon  some  and  deny- 
ing tliem  to  others,  but  legijdatioa  vbich  baa 
for  ita  object  the  public,  welfare,  and  witb- 
in the  sphere  of  its  opersUon  prescriifjca  ttie 
same  rule  of  exemption  to  all  persons  placed  ia 
tbe  same  silusiioa  or-circmpastanoea.  It  is  not 
disputed  that  the  object  of  the  Act.  as  shown  by 
its  subject  matter,  was  to  «M  and  extend  our 
foreign  commerce  by  protecting  sailors,  and 
pxcventlog  such  burdens  or  exaoions  from  be- 
ing laid  upon  shipping  as  would  disoonmce 
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Testel*  from  frequeDtiog  our  ports.  The  per- 
suadiDg  of  sailors  to  desert,  or  harboring  them 
after  they  had  deserted,  or  demwdlng  irom 
tbem  saois  w  blood  mooey,  or  arresting 
tbem  for  small  delHs.  or  on  frivolous  pretqpaet) 
of  debt,  are  all  acta  wbicb  must  affect  inju- 
riously  our  commerce,  and.  as  a  coHsequence 
the  prosperity  and  welfare  uf  out  peopk. 
Id  aid  of  tbis  public  purpose,  the  immiinitv 
granted  by  aeclion  6  of  the  Act  to  the  of- 
licers  aod  sailors  of  a  sea-goiag  Tesxl  may  be 
enjoined  by  any  other  class  of  citizens  upon 
ibe  same  terras.  lis  effect  is  not  to  create  a 
{HrivUeged  class,  or  invidious  dlacrimioBtioos 
■gainst  anyone.  AU  persons  who  are  sailors 
are  trealed  alike,  and  enjoy  the  immunity;  aod 
all  other  persons  may  enjoy  it,  or  become 
entitled  to  it,  who  bring  themselves  nlthla  its 
terms.  The  oblectioo  that  this  ia  class  legisla- 
*  tioo  is  without  force.  As  said  by  Mr.  Justice 
Field:  "Tbe  discrimliiatioiu  wbush  are  open 
to  objeclkm  are  thtise  where  peraoiw  eosaged 
in  tbe  Bune  busiiKss  are  auMect  to  diflxrent 


restrict  ions,  or  ue  held  entitled  to  diftecent 
phvUegea,  under  the  same  conditions.  It  is 
only  tben  that  tbe  diBorimination  can  be  said 
to  impair  that  equal  rigbt  which  all  can  claim 
in  tbe  enforcement  of  tbe  laws."  Soon  Bing  v. 
CrmBlty.  118  U.  8.  709,  28  L.  ed.  1147. 

And  again:'  "Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is  pro- 
hibited; but  legislation  which  in  carryioK  out  a 
public  purpose  is.  limited  in  lis  appltcatioo,  if 
within  tbe  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  ^tualad,  is  not  with- 
in  the  amendment."  Sarbier  v.  ConnoUy,  118 
U.  8.  82,  28  U  ed.  935%  Jftnncoiw/M  ^  St.  L. 
B.  Co.  T.  TietkusUh,  120  U.  3.  S6,  80  L.  ed.  635. 

Legislation  which  affects  alike  all  persons 
pursuing  the  same  business,  under  the  same 
coodilions,  is.  not  such  class  k^islaiioo  as  is 
prohibited  by  Ibe  Constitution  of  tbe  United 
States,  M  of  this  Slate. 

As  there  is  do  other  question  mouh  relied  on, 
WMMf  rmns  tkejuigmotU, 


KEKTUCEY  COURT  OF  APPEALS. 


LOUISVILLE  SAFETY  VAULT  &  TRUST 
CO.,  Admr.  of  James  Schoolcraft,  De- 
ceased, Appt., 

e. 

LOUISVILLE  ft  NASHVILLE  R  CO. 
(.  Ky.  0 

X»  'jcwc  y0lVn>l  of  Wk  floiirt  to  rtrifc>  out 
avormteto  of  wUUU  neglect  from  pialn- 


tiff'B  petition  after  he  had  eleot^d  to  proceed 
iroder  a  statutory  prarWon  as  to  erdlDair  negA- 
geaosdoee  not  make  the  aetkm  one  for  willful 
neglect  uoder  a  dUtereot  prorMon  of  the  statute. 

8.  A  railroad  cowiyany  eaauiot  com- 
plain that  a  statute  ia  nneonetltntional 
Id  iHscrlmlnatlDff  against  Its  employes  byirlvioK 
a  riirh  t  ot  action  against  It  for  negUgeooe  oaustng 
tbe  death  <tf  any  person  wholsnottnttsemidor. 

a.  A  ilalHto  sivliif  »  c«rht  of  action 


IToxm— OtMuHlutfonal  <4ual(^  nf  prtt>{I«im  tamu- 
nltfes  and  junUeUan. 

Tbe  prlrfleges  and  Innrnmttiea  of  eftisens  of  tho 
United  States  under  the  14th  Amendment  are  tboee 
which  arise  ont  of  tbe  nature  and  essential  chsr- 
aeter  ot  tbeBattonal  (rovemment,  tbe  prorMona  of 
tlie  Constitution  or  Its  laws  and  treaties  nnde  In 
punoanoe  tlH»«of.  PrlTlleges  and  immnnltfes  be- 
lontrlD;  to  the  dttnens  of  a  Btaie  as  sucb  are  not 
«mbrace(l  by  t1i4t  amendmcDt.  Butcher^  Bener. 
ASBO.  Creeoent  City  L.  S.  L.  ft  S.  H.  Oo.  fSlaugh- 
ter-Uonse  Cases)  83  V.  8. 1<  WalL  aS.  Kl  L.  ed.  8H. 

Tbe  main  purpose  of  the  last  three  umendmenta 
to  Oie  TTolted  States  Constitution  was  to  place  the 
colored  race  lo  reepeet  to  alvU  rights  upon  a  level 
wtth  tbe  white.  Eiparte  Vlrgtnla.  lOOU.  8.  Sia,  86 
U.  ed.  607;  Botcher's  Benev.  Asso.  t.  Creeoent  Otty 
L.  a  U  a  8.  H.  Co.  mpro;  Stnuder  West  Vlr- 
iriDfa.  ioou.anB,aiL.ed.aBL 

Psuera  ot  Oongrm. 

Bights  and  immanltieB  created  by  or  dependent 
-upon  tbe  OoDsUtutiOD  of  tbe  ITntted  Rtates  cAn  be 
proCeoted  by  CoDgrefld  as  Oongreos  shall  pravlde. 
TTDtted  StaCM  V.  Reese,  as  n.  8. 214, 28  L.  ed.  U3. 

Tbe  Uth  Amendment  does  not  affect  tbe  rights  of 
cttteens  as  between  thenuetres  but  applies  on^  to 
state  action,  and  does  not  autfaoHie  direet  legfela- 
tfcn  Yv  OoogreSB.  United  States  ▼.  Harris.  IIH  U. 
8.  an.  n  i<.  ed.  ao:  Cltni  Bights'  ChBee.'I«<T.e.  a,  ST 
L.  ed.  8M;  Cnlted  States  v.CrntkShank.  flB  TT.  8.  ftt2. 

The  equal  protection  of  the  laiirs  kuaiatateed  ht 
tbe  nth  and  Ittb  AmeDdmeotS  has  reference  to  the 
denial  at  snob  protoWlon  br-^MloD  Ot  tbe  statM 

34  L.R.A. 


and  not  br  twUrkluals;  tberef ore  Congress  oannot 
make  K  a  orinie  for  Indlrktuals  in  a  State  to  oon- 
sptre  to  deprire  any  person  of  tlkc  equal  protection 
oftbelam.  Unltad States t<  Harris, sttjwv. 

Kqual  aeeotHmodattons. 

Bqual  aooommodatlon  In  inns,  pnbUo  ooovey- 
anossand  plaoee  of  pnbtto  amusement  cannot  be 
cempeUad  by  Act  of  Oo ogress.  Ooogresa  can  en- 
fiMeetlM  riglits  ffnaraaleed  byooneotlre  legUa- 
tlon  only,  snob  as  may  be  neoesaary  or  proper  tor 
countemotlng  aod  redreariDg  the  eltSot  of  wrong- 
ful statelamoracts.  GlvURi|ht8OBses.l0e(r.8.8, 
81'Ked.SBL 

.  FunUshlog  sepaiata  but  equal  aooommodatlons 
for  white  sad  sokired  persMv  on  Tailroada  Is  not  a 
denial  ot«qealprlTUeg«sandlnimuntttee.  Britton 
V.  Atlanta  *  C.  Air  line  K  Oo.  88  H.  a  588,  tt  Am. 
B«p.7«. 

Who  entWtd  to  e<iacd  prttiiteaes. 

Free  negroes  and  raulattoea  <pMor  to  tbe  Xhis- 
teentb.  Fourteenth,  and  VUteeDtb  Ameodmentii 
could  not  claim  the  benefit  of  tbe  constitntlonal 
guarantyofequalprlvHegeaaDdlmmunlticn.  Amy 
T.  Smith,  1  Lltt  826. 

A  discrimination  (igAlnat  nonresIrTents  as  suc}i 
does  not  violate  the  constitutional  provision  he  to 
ttae  eqiMl  privileges  and  Immunities  of  oltlxeos. 
Allen  T,  WyokoB,  Z  Oont.  Bep.  218.  «  N.  J.  L.  fla 

Thus.  exBctiog  a  gr«^or  Itoeoaa  fee  of  nonres- 
idents of  a  county  than  of  resldeots  for  the  priv- 
ilege of  pmrchostng  oertatfa  k<od»  of  produce  In  tbe 
eouotyto  be'sblpp^  outof  it  does  not  violate  tife 
oonstltutlonal  rlf^t'Of  ottlzeDS  to  equal  prtrllKgos 
and  Immonitles.  RothoHnel  v.  Uoyerte,  9  Ti.  B,  A. 
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against  railroad  eompaalea  onlr*  Aht 
oegligopee  oansiiiK  dww,  te  not  unootwUtu- 
ttooal  aa  deojing  to  mob  oontorfttloos  the  equal 
inoteotitMi  of  tbe  tew. 


(Norember  10,  vm.) 

APPEAL  b7  plaiDtiS  from  a  Jadgmeot  of 
the  Loulsv  lie  Lair  aod  Equity  Court  io 
favor  of  defeodaDt  io  aa  action  orougbt  to  re- 
oorer  damueB  for  the  allied  Diligent  killtng 
of  plaioHlTB  iotntate.  Beverted. 
Tbe  facts  are  atat«d  io  tbe  opIoloQ. 
Mesm,  Hargfla  A  Eastia  for  appellaot. 
Mr.  Lyttleton  Cook«  for  appellee. 


Holt.  Oil.  «r.»  ddinrad  tlie  vfjkaSon  9/1  Um 

court: 

James  Scbooteraft,  wbfle  at  work  for  Um 
Standard  OU  Company  apoo  a  switch  bHoog- 
io^  to  IL  but  wbldA  was  connected  with  tbe 
appellee^i  rood,  was  atrwA  by  a  car.  wblcfa 
was  suddenly  put  in  motion  by  a  car  betog 
backed  b;  those  in  charge  of  H  for  tbe  wpellee 
from  Its  road  onto  the  swMcb,  aod  so  iBjnred 
that  be  died  in  a  short  time.  The  peUtfaxi 
avem  that  the  lojury  was  the  result  of  wUllnl 
DuriectnpoD  Uwnurt  of  tboaeio  chain  of  ap- 
pellee^ car.  It  also  aeta  forth  folly  the  man- 
□er  of  tbe  in  jury.  Section  8,  cbap.  57,  Gea. 
Stat.,  gives  a  rig^t  of  a«!tioo  to  the  widow, 
hdr,  or  personal  representative  of  the  deceased. 


On  the  other  band,  a  Keotuokf  case  decides  that 
a  muDloipal  orttfoanoe  dlsorlmhiatlng  against  the 
raridents  of  other  states  In  respeot  to  a  Hceoae  for 
oommerolal  privileges  Is  unoonstltutlonal  as  a  dis- 
orlmloatloa  aRatnit  ottlsens  of  other  states  al- 
though theaame  dtecrt  mi  nation  Is  made  atrainst  the 
residents  of  the  State  outside  of  snob  maolol|ialltr. 
Fe0behnerv.L00larille.MK7. SOS.  SeealSoAUen 
V.  Wyokoff,  infra,  as  to  equal  protection. 

A  naturalJEed  citiien  of  tbe  Doited  States  or  a 
native  dtiaen  of  another  Slate  Is  entitled  In  any 
State  to  all  tbert^toandiwlvlleReeof  aoltlaanof 
that8tat&  Haouon  V.  Htniniban,  8S  Ta.  <W. 

A  statute  provldlnir  that  none  but  dtlzeos  or 
those  who  ixave  In  good  faith  token  prolimlnary 
steps  to  secure  natuiallzatlon  shall  be  employed 
upon  public  works.  Is  not  unoonstitutlonaL 
People  r.  Nelson,  US  lU.  06B.  But  see,  as  to  equal 
protection,  tJifra. 

Corporations  are  not  dUaeos  within  the  meaning 
of  V.  S.  OoDst..  art.  4, 1  2,  giving  oitlzena  of  each 
State  all  privileges  and  Inununtttes  of  citlsens  in  the 
several  states.  PUladelpbta  Fire  Amo.  v.  New 
York,  110  IT.  8. 120,  30  L.  ed.  842;  Pembina  OonaoL 
silver  BUn.  ft  HllL  Oo.  v.  Peuiaylvanla,  1»  U.  8. 
181. 81  li.  ed.  6G0:  Singer  Hfg.  Oo.  v.  Wright,  83  Fed. 
Itop.  121:  Hoses  v.State.«5  HISB.S8;  Duoat  v.Obl. 
cago,  nU.8.10  Wall.410,19  L.  ed.  972,  affirming  48 
III.  tI2;  Paul  V.  VlrKlnla,  7S  U.  8.  B  WaU.  168, 10  L. 
ed.  861;  Liverpool  ft  1..  L.  A:  P.  Ins.  Co.  v.  OHver,  17 
C8.10  WalLBaB,l«Lved.lOa>;  Feoite  v.InUar.aO 
Barb.  US;  Fire  Dept.  of  M.  T.  v.  Noble,  S  B.  D. 
Smith.  440:  Fire  Dept.  of  N.  T.  v.  Wright,  Id.  4fi8. 

But  aa  to  equal  ^ntscttoa  oC  sortonitloM.  aee 
infra. 

ExUnt  tf  rlifitt  geam^it, 

Adtlsentrf  one  State  going  Into  another  Is  entl> 
tied,  under  the  Federal  Oonstttntlon.  to  00  greater 
privUegeB  and  Immunities  than  aie  poMssed  Iqr  the 
dUseoB  of  that  State.  I>etnHtv.OBbome,18BU.8. 
4BS,SlUed.m 

Tberetoce  a  alatute  providing  that  every  person 
broujcbt  Into  the  State  as  a  slave  shall  be  free  ap- 
plies to  a  oltiaen  of  another  State  who  brings  his 
staves  into  the  State,  tetnmon  v.  People,  28  Barb, 
an^  aanned, »  N.  T.  688. 

TVttDeHtv. 

Hie  right  of  a  dtlsen  of  Uie  tTnlted  States  to  pasi 
through  a  State  Is  one  guaranteed  tohtailvtbe 
OouaUtuUon.  OiaodaU  v.  Nevada,  n  0.  S.  8  WalL 
IS,18L.ed.7tf. 

Am  to  saeuol  tvlsMons. 

A,  statute  prohibiting  tbe  Intwmarrlace  of  white 
and  colored  persons  la  not  a  denial  of  theequal 
prlvllefrce  and  InunonUles  Of  ottlaens.  State  v. 
Gihson.  88  Ind.  SBt,  10  Am.  Bsp.  42;  State  V.  Hair- 
stoo.  «3  N.  C.  451;  StaM  v.  BeliAardt,  «8  N.  a  HT. 
]4  L.  R'A. 


lAieaame  point  Is  assumed  In  State  v.  Kennedr, 
78  N.  C  XU.  28  Am.  Rep.  aSSL 

An  Act  of  Congress  fbr.tbe  District  of  ODlomMa 
maklDg  the  israe  of  a  marriage  of  oolored  pnaons 
oontraotedaooordlng  to  a  custom  prevailing  wben 
it  ooenrred  Intimate  tor  purposes  of  deaoeatand 
inberitanoe  Is  not  unoonatltutlonal  as  disortmlnat- 
Ing  between  persons  of  dlAtreut  raoea  and  eekna. 
Thomas  v  Holtsman.  7  Mackey,  ftt 

A  bastardy  taw  relating  to  "any  white  woman" 
giving  birth  to  an  llleglttmate  child,  and  not  eo- 
brsolng  in  Us  terms  oolored  women,  does  not  con- 
lllotwIthttislMiAnMmlaoot^  PlnnbaidT.Siata, 
8  Cent.  Bep.  set,  C  Hd.  884. 

See  also  Taoev.  Alabama,  <afini.aa  toaqualpta- 
teotlon. 

IH0M  to  cote  oiNi  kold  oflee. 

The  right  of  euflrage  is  not  one  of  the  oeoesssfy 
privileges  of  a  dtlxen  of  a  State  or  of  tbe  United 
States.  Hlnorv.  Uappeaett,8SD.&2tWalLMt,f2 
Ii.ed.8Z7:  Fr]e8debenv.ShalloroeB(DeL)8IklLA. 
837;  People  v.  Barber,  48  Hun.  US. 

Although  the  15th  Amendment  to  tbe  OooaUta- 
tlon  of  the  United  States  does  not  dlreotljr  confer 
the  right  of  satfiage  upon  anyooe.  It  does  pf»- 
vent  aoy  preference  to  one  ottlaen  over  another  la 
this  particular,  on  account  at  race,  oolor,  or  pre- 
vious condition  of  servitude.  United  States  V. 
Beeee,  92  U.S. 214.  S3  L.  ed.  S83;  Unltad  States  v. 
CruUE8hank.KiU.S.M2.28I..«d.68S:  XxptntaTax^ 
brough,  UO  U.  8.  OSl.  28  li.  ed.  274. 

A  woman  Is  not  entitled  to  vote  under  the  iUh 
Amendment  as  a  cltisea  of  the  United  States  where 
the  tAste  Conatitutlon  and  laws  deny  ber  tbe  right 
Mluor  V.  Bappenett,  88  U.  8. 21  WalL  U8, 21 L.  ed. 
887;  Biadwflll  T. Illinois, 8S  U. a. U  WaU. no; ail. 
ed.44& 

An  Idaho  BtatiOe  denying  the  right  of  aoffrage  SB 
well  as  tbe  right  to  iMrid  any  place  of  honor,  trust, 
or  profit  to  anyone  who  Is  a  "bigamist  or  potn- 
amfet,  or  who  taaotaeSt  advisea,  oouosals.  or  en- 
oouiages  soy  person  or  peraou  to  beoone  Ug> 
am  lots  or  poljrgamists.  or  to  enter  into  what  M 
known  as  plural  or  celestial  marriage,  or  who  is  a 
member  of  any  order, organisation,  or  aaaoclatloo" 
which  gives  such  advice  or  eonaael,  wm  held  vaUd 
by  tbe  United  States  Supreme  Court  aaacalostaa 
obleottoo  that  It  vlotatca  tbe  Flist  Amendment  of 
the  United  States  Oonadtutloo  by  profaiblttac  tbe 
free  exercise  of  reltgkMij  but  tbsqoestloa  of  oqnsl 
privileges  or  tmmunltiaswsa  not  dtsooBBSd.  Darii 
V.  Bnason.  188  U.  S.  888. 88  L.  ed>  Ml. 

An  Act  to  provMe  for  tbe  parity  of  eleottona, 
which  doea  not  prevent  the  eieotor  frosn  oasttng 
his  vote  fairly,  does  not  interCece  with  the  priv- 
ileges and  Immunities  of  citiaBna  Oook  t.  Stste 
(Ienn.)lSI..R.  A.18I, 

Under  a  oonsUtntfcnal  provMon  giving  oqnal 
pclvlkwBS  and  Inmanttles  80  all  BWMa.  a  ws- 
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UlhelifslMloetby  thewfllfnl  neglect  of  any 
penM,  oompaoy,  ot  corpontion,  tbelr  agenU 
or  ttwanta,  and  ui  such  a  caw  fniDilfve  daoi'- 
axes  may  be  recovered.  SecUon  1  of  the  aame 
chapter  provides:  "If  tbe  life  of  any  peraoa 
oo(  Id  the  employment  of  a  railroad  oompany 
ahaB  be  lost  in  thia  OommonwealUi  by  reaaon 
of  tbe  o^^iiieiioe  or  carekMDees  of  tbe  prt^wi- 
etor  or  proprietora  of  any  railroad,  or  w  tbe 
onfltiieaB  or  nefillgeDce  or  carelessneaB  of  tbeir 
aervaniB  or  agenis,  tbe  personal  represeocative 
of  tbe  peraoD  wboae  life  is  so  lost  may  inetitnte 
rait,  and  rtcover  damagee.  in  the  same  man- 
Der  that  tbe  peraos  binuelf  might  have  done 
for  any  ioju^,  vboe  death  did  not  enaae." 
SectiU)  8^  as  ccxultued  by  this  court,  only 


glm  a  right  of  action  if  tbe  deceased  leavea  a, 
widow  or  child.  Because  this  was  not  averred, 
a  demimer  waa  preaatited  to  tbe  petitkm,  but. 
overruled.  The  appellee  then  awed  that  the 
^)pellaDt  be  compelled  to  elect  whether  it 
would  proeeoote  tbe  action  under  the  flrat 
third  section  of  the  statute;  and,  befnc  required 
over  its  objeetlon  to  do  ao,  ]t  elected  to  pro- 
ceed under  tbe  flrM,  and  tbereupoo  tbe  appellee 
filed  ita  answer.  It  inter  alia  set  up  that  tbe 
deoeased  left  do  widow  or  child;  denied  that 
bis  death  resulted  from  oegleot  of  any  cbarao-< 
ternpon  ita  part;  and  avers  that  it  waacauaed 
by  his  own  negligenoe.  A  demurrer  to  ttie. 
first  defense  waa  ovvmlcd,  notwitbstaodinff 
the  appellant  had  faem  oompelled  to^  and  had 


Idmce  ot  five  yeais  oannoe  b*  made  a  valid  qualtfl- 
catlOD  for  ottoe.  Bvansvllle  v.  State,  4  L.  K.  A.  9ft, 

Neltber  out «  provision  that  oOIoera  and  patrol- 
men of  a  lire  aepartiusut  be  aetooted  eqaallr  be- 
tween the  twoleadMr  potttieal  parties  Iwoptartd. 
JMf. 

Bight  Uibtiwnm  ami  wHntmtB. 

Tbe  denial  to  colored  ottfaeas  ot  tbe  right  and 
privilege  et  being  Jurors  because  ta  tbelr  oolor, 
altboagb  qualified  tn  all  other  reepeots,  Is  pro- 
hibited br  the  Uth  Ameodment.  StrKUderV.  Weet 
Ttrglnla.  UOU.B.  300.  »L.  ed.«l;  Nealv.  Deta- 
ware,inu.  B. 8)0,  W L. ed.  607;  Bash  v.  Kentucftr, 
MriT.8.llO^S7L.ed.aS4:Ba;]Xirt«TlrfflDfa.  lOOU. 
B. 899, nih  ed.  ent;  Ex  varU  Tfrglnia  (Virginia  v. 

Rtvesi  ido  v.  a  818,  ss  L.  ed.  oar. 

TMsappHes  toagntnd  Jory as  well  as  toapetit 
tavf.  Basfa  v.  Kentuoky,  JBc  parte  Virgteia,  .and 
Neal  V.  Delaware,  supra. 

Bee  also,  in  respect  to  equal  proteetton.  Infra. 

ClclErae  of  a  State  wlio  have  become  such  by 
Dataraltaation  or  bf  removal  from  other  Btates 
cannot  be  oetoded  on  that  account  from  grand 
jurfes  aaUds  would  denjr  them  equal  prlvUegea  and 
tmmunltlefl.  Oom.  v.  TowIob,  5  Leigb,  748. 

A  statute  ezemptlDg-  from  Jnrr  duty  and  poll 
tax  for  the  fbUowIng  year  members  enrolled  in  tbe 
state  BdUtla  who  par  Into  the  treasnry  of  tbe  or- 
gaoliation  not  less  than  SIO  annually  Is  not  on  con- 
stitutional as  chuB  leffMatloo.  Hatl v.  Burllngame 
(MIoh.>  November  SO,  18BL 

A  state  statute  making  colored  persons  Incom  po- 
tent as  witneesee  to  repealed  br  the  18tfa  Amend- 
neot.  State  V.  Underwood,  88  H.  Gl  tHL 

See  also,  In  respect  to  equal  protection,  infra. 

School  priv(Uce«. 

Tbe  rivht  of  colored  children  to  attend  the  public 
BOboola,  and  of  tbelr  parents  to  send  them,  to  not  ik 
prtvllege  or  ImmunlQ'  l>eloogIng  to  aolUzea  of  the 
United  States  as  such.  Lebow  v.  Brummetl,  U 
B.A.B2S.103Ho.6(8l 

In  oonfilct  with  tbe  above.  Is  a  dectelon  that  the 
exoIUBloo  ot  negroes  from  public  schooto  to  a  vio- 
lation of  tbelr  ligbts  to  equal  prlvil^tes  and  Im- 
muultiea.  State  v.  Duffy,  7  Kev.  81S,  8  Am.  Hep. 
TISL 

Also  that  a  statute  excluding  negro  obfldren 
from  any  share  of  the  proceeds  of  the  common- 
school  fund  set  apart  by  the  Constitution,  as  well 
ne  from  tbe  annual  school  tax  levied  on  property 
of  white  pereooB,  ta  unooDStltutionaL  Dawson  v. 
Xee,83Ky.4B. 

So  a  tax  on  persona  of  one  color  for  schools  open 
only  to  ohUdren  of  chat  oolor  to  unconstitutional 
aa  denying  equal  privileges  and  Immunities.  Pultt 
V.  Oastoo  County  Comn.  H  H,  a  7W;  lAarkbam  v. 
Mannlag, »  N.  &  ISB. 


But  estBMtohlM  separate  sebaoto  Cor  wUte  and 

colored  children  does  not  violate  the  constitutional 
light  to  equal  privUeges  and  Immunities  if  equal 
advantsges  are  afforded  for  each  olass.  UoHik 
Ian  V.  Groatan  Dtot.  No.  4  Bobool  Com.  U)  L,  B,- 
A.  8SB,  107  N.  G  aos:  People  v.  Baston,  18  Abb.  Pr. 
N.  8.  UB;  State  v.  MoOaan,  n  Ohio  8c  198:  State  v. 
Duffy,  7  Nev.  8U.  8  Am.  Hep.  718. 

Ibo  Mtatdtobment  of  aepamte  scdwoto  for  white 
and  colored  eUMren  does  not  violate  tbe  constitu- 
tional rights  of  the  hitter  to  the  equal  protection 
of  the  lawB,  although  a  school  for  ooloced  children 
to  not  estaldished  in  any  dtotrlot  uoless  there  are 
flf  tsen  «■  more  of  them,  and  if  there  are  leas  tban 
that  number  they  axe  allowed  to  attend  any  dl^ 
triot  In  tbe  oounty  In  whlob  such  a  school  to 
established,  although  tbe  effect  may  t>e  to  com- 
pel them  to  go  Cairtber  to  reach  school  t£an  white 
(ddldreo  bavetO'go.  Lebew  v.  BmmmeU,  11 L.  B. 
A.8eai.l0BllO.5«L 

Btflftt  to  pfacWce  yrtfrntont. 

The  right  to  pnctlee  law  In  tbe  courts  of  a  State 
to  not  a  |privllc«e  or  immunity  of  a  oittoea  ot  the 
United  Stales  under  the  Uth  Amendment.  Brad- 
weUv.IUlnotav83U.e.MWall.iao,21L.ed.4ti.  . 

A  statute  regulating  tbe  right  to  piaotloe  medl* 
dne,  but  leavinff  tbe  Md  opMi  to  all  who  possess 
tbe  preaorit>ed  qnallflcetloos,  does  not  abridge  the 
prirtlegea  or  inmunittes  of  dtliens.  Barding  v. 
People,  10  Goto.  887;  People  v.  mippeo,  U  West. 
Bep.««,701Uoh.  8:BtatB  v.«reen.  U  Weal^  Rep^ 
flOe.lUInd.4BS;  Bastman  v.  State,  T  West  Bep.  418, 
lWInd.878;  WiUlams  v.People.  9 West.  Rep.  161. 
121 IIL  84;  Orr  v.  Heek.  9  West.  Rep.  au.  111  Ind.  40; 
£rt>arte  UoNulty.17CaL  Wtt  Brooks  v.  State,  88 
Ala.  US. 

Tbe  aame  role  appUee  to  dentists.  Wllklns  v. 
State,  18  West.  Rep.  3H,  118  Ind.  U4:  Qoeoell  v. 
State,  GB  Ark.  228;  Btate  v.  Creditor,  44  Kan.  Ges. 

No  qieoiat  loununlty  or  franchise  ta  granted  by  a 
statute  regukitinit  the  praotloe  ot  medlolne.  whleb 
permits  those  who  have  been  praoUdng  ten  yean 
to  oontlnue.  Williams  v.  People,  supra. 

Neither  does  an  exemption  from  ite  provtelons  of 
dentists  practicing  in  the  Btate  at  the  time  oC  the 
passage  ot  an  Aet  violate  tbe  constitutional  pio- 
vistooastoequali^Tflegesandlmnuinltles.  State 
r.  Creditor,  supra. 

But  a  statute  regulating  tbe  practice  of  medicine, 
surgery,  and  denttotry,  whlob  excepts  from  Its  pro- 
visions persons  wbo  have  been  praettoing  in  the 
place  of  their  preeeot  realdonce  for  a  certain  time, 
and  also  physiclaos  residing  out  of  tbe  State  spe- 
cially called  Into  it  for  coosuliaUoo,  or  to  attend 
patients,  to  unconstitutional  in  discriminating  be- 
tween parsons  engaged  Id  the  same  busloesB  or 
profession  and  also  la  dlsorimtnatlng  against  ctti- 
sens  ot  otber  States.  State  v.  HInman,  as  N.  H. 
Upstate  r.Pennoyer,  fiL.  B.  A.  708, 8S  N.  B.  llBi 
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elected  to,  proceed  under  secticin  1  of  the  Rlat- 
ule.  Tbe  appellant  Ibea  flied  Its  rep)y.  A 
demtiner  preaented  to  it,  the  groaods  be- 
ing: firtt,  ibat  it  did  not  deny  tbe  deceased  left 
DO  widow  orcbttd;  aod.Mwnrf,  tbat  tbe  action 
could  not  be  maintained  under  leetion  1,  be- 
oauae  It  violates  both  the  Slate  and  tTofled 
SUtea  ConaiitnttoDs.  At  thicsta^of  tbe  pro- 
tieeding  tbe  case  vss  ti-aoBferred  from  tbe 
court  of  common  pleas  to  tbe  LouitTille  Law 
and  Equity  Court;  and  tbe  latter  carried  tbe 
demurrer  to  the  reply  baofc  to  tbe  petition,  and 
sustained  it  to  it  Upon  the  gioand  that  theflnt 
section  of  the  statute  is  unconstltutioBal.  The 
appellant  falHi^  to  plMul  f urtber,  the  actfam 
was  dismissed,  and  It  haa  appealed. 


It  Is  urged,  first,  tbat  tbe  action  ol  the  lower 
eonrt  rnunt  be  sustained  because  tbe  sntt  ms 
in  fact  bronght  under  tbe  tbird  section  ot  the 
ttatnte.  Tbe  oharartcr  of  neglect  alleged  mart 
detenuine  wbeUier  a  recovery  is  soufht  under 
tbe  one  or  the  other  section;  that  Is,  tf  tbe  pnv 
ceedtair  he  ander  tbe  third  section,  tbe  neglect 
must  be  averred  to  have  been  willful,  becaim 
it  is  tbe  creature  of  tbe  statute;  but.  if  under 
the  first,  tben  it  is  snfBcieot  to  aver  tbe  tojoiy 
resulted  from  negligence,  or,  at  leart,  to  atiie 
facu  sbowinff  it.  Oitena  t.  Sentudg  OtiU. 
X.  Ca.  m  Ky. — .  Here,  however,  while 
willful  Delect  was  averred,  yet  the  drcoai- 
■tanoaa  of  the  injury  were  fnlly  Mated,  itew- 
log  ne^genoa.  tf  truly  set  out;  and  tbe  appd- 


A  Btatute  that  aHows  deotal  1100001*  to  praoUoe ' 
on  tbe  teeth  and  jaws  durlutr  tbe  period  of  Uie*r 
aorolltneDt  In  a  dental  noltate  wid  attendance 
ttieteon  does  not  nnlawfollj'  diaorlmlnate  between 
dental  studvnta.  State  v.  Tandenluls,  6  L.  R.  A. 
119,  4S  Hino.  129. 

Neitlier  Is  an  nnoooitlbntlonal  dtooriiatnatlon 
made  txitween  peieaoior  daaNsbya  Matule  ee- 
qQliioR  a  dttOoina  from  a  deonU  eoOeae  In  order 
to  IM  ellfflt)ie  for  examinatloo  for  Itoeniw  aa  a  dan- 
tist,  with  dlaoretion  In  the  iMMud  of  examlDers  to 
dispense  wHIitbIs  Inthecaaeof  ooe  wliobaaprae- 
tlood  for  ten  rean.  Bltliouirb  sooMiniay  ootbepe- 
ountarlly  ablo  to  alteod  tl»e  dantal  ooIle<re.  State 
V.  VandentDia,  6  L.  B.  A.  116, 49  Mtaio.  UB. 

Commenfal  and  tmrinem  prMieeu  CMn«raIl|  u 

State  dtrcrimtnatlon  against  etUaeos  ot  other 
states  In  respeot  to  oommerelal  ttanaaotteaevto. 
latefl  their  ri^t  to  equal  privileges  uid  Immueltlea. 
Ward  T.  Harvland.  79  tT.  8. 12  WalL  41B,  »  L.  ed. 
MS;  Telton  v.  HlMurl,  91  U.  8.  00^  »  I.,  ed.  847; 
Oorv.  BalUmore,  U»  0.&48I.M  L.ed.  7A  Bee 
also  Botliennel  v.  HOrerle.  9  L.  K  A.  US,  Ui  Fa. 
300,  and  Feoliehner  v.  LoulsvlUe.  H  Kjr.  as. 

To  oonneotlon  with  this  It  ibould  tw  noted  tbat 
state  restrletliHiB  00  foreitB  or  Interstnte  oom- 
meroe  are  nooonaUtotkMul  without  regard  to  di»- 
erlmlnatlon  between  eittaens. 

The  rlgrbt  to  sell  Intozknttnir  llquon  Is  not  one 
of  the  prlvflegeH  and  Immunities  of  olctaeos  ga»T- 
an  toed  by  the  Ittfa  Amendment.  Bartemerer  v. 
Iowa.  BBir.S.  IS  Wall.  milL.  ed.eSB;  Hufflerv. 
Kansas,  128  U.  S.  928,  81  L.  ed.  SOB;  Tiageaser  v. 
Orar,  9  I..  R.  A.  760, 78  Hd.  aW;  Welsh  v.  State. » li. 
R.  A.0B4,U8Ind.Tl. 

A  disorimlnatlon  between  oltisras  of  a  State  and 
of  other  states  in  leepeot  to  the  right  to  obtain 
Hcenses  for  tbe  sale  of  intoxloatlnff  dqnon  la  not 
uDoonstltatlonflt  Welsh  v.  State,  V  L.  B.  A.  664, 
lat  Ind.  71. 

A  tax  on  tbe  prlvU^  of  seUlnr  oooslgiied  goods 
wfalcb  by  statute  are  made  to  biolude  all  gooda 
brought  mto  the  Stale  wbloh  are  owned  t>y  non- 
resldeats  does  not  v1<riate  the  equal  prty1kig««  or 
Immunities  of  citizens.  People  v.  OOleniao,  4  OaL 
46.  W  Am.  Dec.  G81. 

The  tax  of  one  ooonpatlon  more  than  another  or 
tbe  requiienent  of  payment  In  advance  of  tbe  an- 
nual tax  for  one  ocoupettoo  only,  does  not  violate 
The  14th  Amendment.  Faher  v.8tate,8TTex.App. 
14S. 

A  Statute  requiring  a  Uoense  to  vend  foreign 
merchandise  or  to  ezhlUt  a  olrous  or  similar  show 
does  not  violate  equal  privileges  and  Immunities 
ofeltlsena.  Sears  v.  WarrenOouiitrC!omn.8tlDd. 

m. 

A  state  regulation  of  local  freight  only  does  not 
violate  equal  prlril«t(ee  or  Immunities  of  cittaeos 
of  other  sutes.  Shipper  v.  Pennsylvania  K.  Oo.  47 
Pa.S3S. 

14  L.  U.  A. 


A  atatnte  appHoabto  only  to  those  eogaged  fc 
mhilngor  muioiaetntior,  which  In  eahsfamrw 
hlblU  contraoU  wtUi  ampl(v6B  for  |i»yment  la 
anything  but  lawful  monsr*  >■  en  uaoonatHuUnaal 
disorimlnatlon  against  those  engaged  in  such  bai4- 
nesB.  State  v.  Ooodwllt.  S  L.  B.  A.  OO.  88  W.  Vs. 
179.  Contra,Banoookv.Tade«),tI..  B.  A.SM^lfl 
InA8B& 

On  tbe  same  groonds  a  statute  probfUttng  tkoae 
engaged  tn  suob  bnatness  from  seliing  roercbaixUse 

to  their  employ^  at  a  greater  pw  o«it  proflt  ttaaa 
they  sell  to  others  is  unoonsUtatloaMl.  State  r. 
Fire  Craek  Goal  *  a  Oo.  •  U  B.  A.3n,ai  W.  Ta.  m 

A  statute  provMtaig  that  a  nllioed  ooaipaay 
whose  road  at  a  seaside  resort  Is  less  thaa  four 
miles  In  keogth  shall  be  exempt  from  a  law  to 
force  tbe  duty  of  nUlmod  oompaolee  to  ran  tmlas 
Is  In  violation  of  a  oonstltutional  provWon  against 
granting  any  exoluaive  privilege,  immnnltr  or 
frauchlae.  Ae  Delaware  Bay  Aa  H.  B.  Oo-tK.  J. 
Bq.l  9  Cent  Bep.  480. 

A  statute  giving  any  railroad  company  that  owns 
landing  (daoee  the  right  to  own  wster-omft  for 
tranqwrtotkm  aoroos  a  navigable  river  at  Ha  ter- 
minus, but  denies  any  rigbttooondemorealeatste, 
and  applies  ooly  to  such  oompantea  as  own  land- 
logs,  violates  the  oonstltutional  protigjoo  sgatmt 
local  or  weelal  laws  for  giutiog  any  special 
or  exclusive  privilege.  Immunity  or  fnootaiK. 
Thomas  v.  Wabash,  St.L.*P.R.Oo.7L.R.A.Ut. 
40  Fed.  Uep.  m. 

A  statute  prohftiltlng  speculation  In  wltossi  tm 
is  not  unconstitutional  beoauae  It  allows  them  le 
t>e  traded  for  merchandise  or  hotel  bills.  SstIit. 
State,  8  Lea,  878, 

Property  tiffiitt. 

Tbe  right  at  cdtliens  of  a  State  to  take  M  sod 
oyaterafrom  watenwitUn  tbe  territorial  Unlb  of 
tbe  State  la  not  one  of  tbe  privUegee  and  Immnnt- 

tles  in  whlob  dtiaens  of  tho  other  Smtes  are  ea- 
Itlod  to  share.  Corfield  v.  Coryell.  4  Wash,  a  C 
871; HcCready  v.  Vimlnla. »4D.d.891.MI..ed.Ha 
SUte  r.  Hedbury,  8  B.  1.  ISa. 

A  statute  giving  discretion  to  grant  or  lefoae  a 
license  to  mine  phosphate  rock  in  the  beds  of  navi- 
gable streams  held  by  tbe  State  In  trast  tor  tbe 
pubUc  does  not  deny  equal  prii'ilegee  or  immuoi- 
tlea  under  the  Utb  Amendment,  aa  tlto  Ikeaw  Is 
not  a  rlgbt  common  to  ell,  bot  Is  in  the  nature  of  • 
special  privilege.  Port  Boyal  Hln.  Oo.  v.  Bagood, 
8  L.  B.  A.  841.  30  a  C.  5lfl. 

Marital  rights  such  aa  community  of  gatns  at- 
taohed  to  the  contract  of  marriage  by  tbe  law  of 
Louisiana  are  not  Included  within  Ute  prlriMfiS 
secured  by  the  last  clause  nf  the  tTnlted  States 
Constitution,  art.  4, 1 S.  which  applies  onl.i-  tomcfc 
privileges  wbloh  belong  to  dtiseoshlp.  t)onDerr. 
EUiott,  W  C.  8. 18  How.  ni.  15  L.  od.  4gr. 

A  statute  allowing  the  dower  of  a  womto  wa» 
liSB  never  become  a  resident  of  tbeSmtetobent 
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lee,  by  Its  own  motion,  twrnpelled  the  appet 
lant  to  elect  to  proceed  under  the  flnt  secUon 
of  the  statute.  Moreover,  the  appellee  In  Its 
snsner  denied  tb'ai  the  tnjmy  resnhed  from 
neglect  of  any  cbaraeier  upon  its  part,  and 
pleaded  the  ncellgence  of  t3ie  deceased  as  the 
cause  of  it,  which  is  not  avsilabl^  ia  a  case 
where  death  results  from  the  wtUrul  nej;1ect  of 
the  defendant.  The  issue  was  therefore  fully 
made  up  as  an  action  under  Uic  first  section. 
Tbe  fact  that  the  court,  after  the  election  had 
be«n  made,  refused  to  strike  out  of  the  peti- 
tion the  averments  relating  to  willful  neglect, 
<rannot  cause  the  party  to  be  regarded  as  pros- 
ecuting an  action  of  a  character  different  from 
that  flxed  by  tbe  election,  and  which  could  be 


maintained  upon  the  petition,  as  it  fully  set 
forth  tbe  manner  of  the  injury.-  and  showed; 
according  to  tbe  facta  stated,' Ibat  it  was  tbe 
result  of  ne gligmice.  It  is  urged  with  great 
ingenuity  and  ability,  bowever,  that  tbe  flrst 
section  df  tbe  statute  is  unconsiitMiooa);  that 
it  is  in  violation  df  tfae  14th  Amendmeut  to  the 
Constitution  of  the  United  States,  which  for- 
bids a  State  denying  to  "any  person"  wttbin 
Hs  jurisdiction  tbeequal  protection  of  tbe  lam; 
and  tbatlt  also  contraTenea  those  provMoDSor 
our  State  Bill  of  Rights  wblch  guarantee  equal 
rights  to  all  persons  under  the  law,  and  the 
impartial  administration  of  Justice.  It  is  said 
tbat  It  makes  two  dlBcrlmlnalloos:  firtt,  that  tt 
autborizes  an  action  against  railroads  alone. 


-off  br  a  ooDveyanoo  from  her  huabcnd  during  his 
tUe  is  not  an  unooBBtituOonal  dlSP-rHnlnatton 
analDBt  Doorealdisit  widows.  BuBngton  T.  Gras- 
veaor  (Kan.)  4A  Alb. h^i.m. 

An  ordlnanoe  is  not  unequal  and  unjust  because 
it  permits  the  owncv  of  a  small  parcel  of  eround  to 
«iiltlvate  ft  lacgw  portion  pf  It  tlian  ttie  owtwr  of  a 
lanrer  Uaot  can  do  wbere  tbe  same  maximum  limlfr 
IsmwdftMralL  SummervlUe  v. Ptesily« 8  L. B.  A. 

A  atatate  reQUlring  domestic  oorpontlons  to  re* 
flerre  and  par  ioto  the  state  traasury  «  oertaio 
portion  of  all  dividends  declared  on  shares  of  non- 
leeident  owners  vio tales  tbe  ooostitutlonal  rigbt  of 
tbe  ritliena  of  each  mate  to  all  the  privileges  and 
Immunltfes  of  the  dttzens  of  the  several  States. 
OUver  V.  Washington  Mills,  11  Allen,  »8. 

Tlio  rl^t  to  the  equal  pHvlLegee  and  ImmunKtes 
Includes  a  privilege  or  capacity  of  taking,  holding 
and  transmitting  lands  vltbin  any  of  tbe  United 
-States.  Ward  v.  Honis,  i  Uarr.  ft  HoH.  890. 

No  privUeRes  or  Immuoltiee  of  citizens  are  af> 
fected  br  a  state  statute  making  owneia  of  Texas 
cattle  liable  for  allowing  them  to  run  at  large  and 
Spread  Xeicaa  fever.  Xlmmlsb  v.  BalltUSU.  S.  ST. 
Sth.Bd.W6. 

TaxatUm. 

Tbe  taxation  (tf  slaves  of  DomresMeuts  at  ahlgber 
rate  than  those  of  resident  citizens  violates  the 
constitutional  right  to  equal  privUegea  and  Immu- 
nltiea.  Wiley  v.  Parmer,  li  Ala.  W. 

An  ordinance  of  a  tward  of  supervisors  levylnji 
a  license  tax  upon  all  sheep  pastured  in  tbe  coun- 
ty except  those  which  are  listed  as  taxable  prop- 
erty In  the  county,  violates  a  pro\i9ion  of  ttic  State 
4;onstltutioa  against  grantlDg  privileges  or  immu- 
nlttes  to  any  elass  of  citizens  which  are  not  granted 
to  alt  citizens.  Lassen  County  v.  Cone.  73  Cal.  38T. 
See  also  People  v.  Coleman,  4Cal.  46.  60  Am.  Dec. 
681;  Fabey  v.  State,  27  Tex.  App.  146;  Rothermel  v. 
Heyerle.  9  L.  A.  A.  8S6, 138  Pa.  250,  and  Fecheimcr 
V.  LouIsviUe,  84  Ky.  aOB. 

As  to  Utioation. 

Tbe  rigbt  of  dtlzeos  of  otberstates  to  bring  8ult« 
In  a  state  court  where  a  citizen  of  that  State  may, 
la  guaranteed  and  protected  by  U.S.  Coast,  art  4. 
IS.  Cofrode V.  Gartner,  7  L.  K.  A.  811,  79  Mich. 
832;  Cole  v.  Cunningham,  13S  U.  S.  107. 83  L.  ed.  538. 

Bat  this  does  not  prevent  a  dlscriminatiou  in 
favor  of  residents  as  to  the  right  to  bring  suits. 
Oentral  R.  ft  fikg.  Co.  v.  Georgia  Constr.  ft  larest. 
t>i.  as  S.  C.  819:  Robinson  v.  Ociean  Steam  Nav.  Co. 
a  L.  B.  A.  636. 112  N.  Y.  315. 

No  discrimination  can  be  madn  by  statute  be- 
tween reeldont  citizens  and  others  la  respect  to  the 
right  of  action  Iot  wrongfully  causing  deatb. 
JeSenonvlllei,  H.  ft  L  tt.  Co.  v.  Hendricks,  41  Xnd. 
48. 

A  right  to  trial  by  Jui7  is  not  a  privilege  or  Im- 
J4  L.  R.  A. 


munitypreteoted  by  tbe  14tb  Amendment.  Walker 
V.  Sanvinet,  92  tT.  B.  DO,  2B  L.  ed.  fl7& 

A  discrimlnatioo  by  a  Statute  of  Tindtatlona 
againsta  noturesldent  pl^tMt  by  allowtng  tbe  atat' 
ute  to  run  against  Mm  while  oat  e(  the  State,  but 
not  against  a  resident  plalntifl  while  out  of  tbe 
State,  does  not  Invalidate  tbe  ooostitutlonal  rii^t 
of  nonresidents  toequal  priTllegesand immunities, 
caaanung  Oanal  Bank  v.  Lownry, » IT.  &  13,  SS  U 
ed.fl06. 

DiBoriminatiloo  agahut  ooonaidenls  In  respeot 

to  attaebments  la  not  a  denial  of  tlie  equal  privl* 
leges  and  immualttes  of  elttzwiB.  OuoplwU  v. 
Uorris,  8  Harr.  ft  UcH.  688. 

A  sOttote  dispensing  with  an  undMtakIng  laat- 
taohmeot  proceedings  when  Hie  delendanta  are 
all  noaresldenis  does  not  make  an  unoonstitutlonal 
discrimination  against  nonrealdenta.  Head  v. 
Danlela,  88  Kan.  1.  • 

A  statute  requiring  security  for  ooets  from  non* 
rasideota  does  not  deny  to  them  equal  privliegea 
and  Immunitks.  Haoey  v.  HazShall,  9  Hd.  194. 

But  a  statute  dlsortmioating  In  favor  of  citizens 
in  respect  to  the  Issuing  ot  a  writ  of  capias  ad  res- 
snmOenium  is  nnccmstltnttonal.  Blank  v.  Seal,  8 
Hooat.  (DeLi  6U. 

t.  Equal  protection, 
Qeneral  rules. 

Equal  protection  cannot  be  said  to  be  denied 
whenever  the  law  operates  alike  upon  all  persons 
and  property  similarly  situate.  Watston  t,  Nevin, 
128  U.  S.  ^  83  L.  ed.  544:  State  v.  Sotalemmer,  10  L. 
R,  A.  135.  42  La.  Ann.  1166;  Vermont  Loeu  ft  T.  Co. 
V.  Whithed  fN.  Dak.>  July  14. 1891-,  State  v.  Moore, 
104  N.  C.  714:  Ex  parte  Swann,  96  Mo.  44;  Barbler  r. 
Connolly.  113  U.  S.  82,  28  Ii.  ed.  888;  Boon  Htng  v. 
Crowley,  118  V.  B.  709.  »  L.«d.  11«r;  Re  Ucriphe 
(Colo.)  Doc.  a,  1881. 

IiCglslatlon  limited  as  to  objects  or  territory  does 
not  infringe  on  the  constitutional  rlirht  of  eqoal 
protection  where  all  persona  Bubjoct  to  It  are 
treated  alike  under  like  cirmimstaneee  and  oondl- 
tloiiB.  Hayee  v.  Missouri,  120  U.  B.  68,  aO  U  ed.  G7B. 

Special  legislation  Is  not  obnoxious  tocbia  pro- 
vision if  all  persons  subject  to  It  are  treated  ante. 
Missouri  Phc.  B.  Co.  v.  Mudcey.  U.  B.  XI5, 89  L. 
ed.  lOT;  Minneapolis  ft  Bt.  L.  R.  Go.  V.  Herrlofc,'12T 
IT.  8.  210,  32L.od.  109. 

But  denial  of  rigbt  to  indictment  and  of  grand 
Jury  in  criminnl  courts  of  certain  ooontlee  only  Is 
a  denial  of  the  equal  protection  of  tbe  laws,  its 
lowrie,  8  Colo.  4B8l  ' 

Aliens  who  are  subjects  of  the  emperor  of  Cbtna 
wUle  within  this  country  are  entitled  onder  the 
Constitution  to  tbe  equal  protection  of  the  laws. 
The  provisions  of  tbe  14tli  Amendment  are  univer- 
sal In  their  appUoatltm  to  all  petaons  wttUn  tbe 
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foitead  of  agalnat  all  penoiui;  aod,  teeond,  that 
it  Rives  a  right  of  actioo  as  against  a  railroad 
to  all  persons,  save  those  in  its  employ.  The 
appellee  will  not,  however,  be  beard  to  com- 
plaiD  upoD  the  latter  grouDd.  It  has  no  ialer- 
est  in  that  qtustioD.  indeed,  the  exception  is 
for  its  benefit.   Cooley,  Const.  JAm.  *168. 

It  is  well  settled  that  a  corporation  Is  "a  per- 
son" within  the  meaDlng  of  the  14th  Amend- 
ment to  the  United  States  Constitution;  that  it 
is  entitled  to  the  equal  protection  of  the  laws; 
and  that  no  Stale  can  to  any  extent  deny  it. 
Santa  Otara  Gmnty  v.  SovUiem  Pac  R.  Co.  IIS 
V.  B.  896,  80  L.  ed.  118;  i^Mna,  C.  S.  Min. 
A  M.  Co.  T.  Penn^wnia,  125  U.  8. 181,  81 
L.  ed.  660.   Bat  this  constitutimial  provision 


does  not  affect  the  police  power  of  ibe  Slate;, 
which  is  to  be  exerciaed  for  the  protectioD  and 
safety  of  its  citizens.  It  was  not  the  purpose 
of  the  Constitution  to  disarm  the  Stkte  of  the 
power  to  gusid  tbe  public  saf«ty.  It  is- 
true,  also,  that  corporations  are  embraced 
by  the  proviakms  of  our  state  Bill  of  Rigbta 
to  which  we  have  alluded.  It  will  be  no- 
ticed, however,  that  tbe  siatute  in  ques- 
tion does  not  give  a  right  of  action  merely 
against  railroad  corporations,  but  It  applies  to 
each  |H-oprietor  of  a  railroad,  whether  oper- 
ated by  an  individual,  partnership,  or  corpora- 
tion. It  wj^iea  not  merely  to  corporations 
opoating  taUroada,  bat  to  ul  peraoos  <qperat- 
i^  them.  Ik  is  therefore  onlifce  tbe  cue  of 


totltorlal  Jnrlsdlotlon  wlttiout  regard  to  an;  dif- 
ference of  rsoe^  ootOFt  or  of  Dattooallty.  Yis^  Wo 
T.  Hopkins,  m  U.  S.  360,80  L.  ed.  SSOl 

A  State's  dmlal  to  peiaonswtao  are  notoitiaeQa 
of  the  United  States  of  the  rivbt  to  obtain  lionises 
to  sell  Intoxicatinir  liquors  is  not  ao  uoooDSUtu- 
CfoiMl  dfswtanlDatlon  against  tliem.  Ttaceaaer  v. 
OmT,  S  L.  a  A.  T(».  73  Hd.  Oa 

Police  power. 

An  ordlnanoe  whtch  onnfem  naked  arWtraiy 

power  upon  a  board  to  frlvoor  withhold  ooosent  to 
engage  in  a  bwtal  bueinem.  and  makes  all  engaited 
in  that  business  practically  tenantaat  will  as  to  their 
means  of  living  uoder  tbe  board,  is  in  violatfon  of 
tbe  constitutional  right  to  the  equal  protoction  of 
the  lawfl.  YIck  Wo  v,  Hopkins,  U8  TJ.  S.  acs,  80  L. 
ed.aai. 

An  ordinance  requiring  all  Chinese  Inbabitants 
to  remove  outside  the  city  and  county  or  to  some 
other  part  of  tbe  olty  and  countj*  from  tbe  portion 
of  tbe  citjr  tberetofoie  occupied  by  them  violates 
their  ooiMtltutlonal  rights.  He  Lee  fttng,  43  VM. 
Sep.3W. 

A  tax  of  Hongoliaos  was  held  unconstitutional 
under  the  prortaions  as  to  Imports  and  commerce 
in  IMS  prior  to  tbe  adoption  of  the  Uth  Amend- 
menU  Lin  Bing  v. Washburn,  2D  Cal.  631. 

The  rule  that  the  14th  Amendment  doos  not  in- 
terfere with  the  police  power  of  thestatce  so  far  as 
tt  affects  alike  all  who  are  similarly  situated,  al- 
though It  may  be  limited  in  Its  appllcatloo,  upplics 
to  ordinances  against  washing  In  public  laundries 
wltbln  certain  portions  of  a  city,  during  certain 
boursof  tbenlghtoron  Sunday.  Barbler v. Oon- 
noily.  113  n.  S.  27,  SS  L.  ed.  Soon  Hiog  v.  Crow- 
ley, 113  U.  8.  703,  £8  L.  ed.  114fi. 

Also  to  an  ordinance  prohibiting  any  penton  from 
visiting  any  gambling  place  wltbln  certain  pre- 
scribed llmlta  In  a  dty,  although  those  limits  are 
known  as  tiw  Chinese  quarters.  Be  Ah  Kit,  42 
Fed.  Kcp.  793. 

Likewise  an  ordluance  prohibiting  tbe  altera- 
tion or  repair  of  any  wooden  building  wltbln  desig- 
nated Are  limits  without  approval  of  the  authori- 
ties does  not  violate  tbe  Uth  Ameadment.  Ex 
parte  Fiske,  72  Cal.  126, 

A  provision  may  be  condemned  as  a  denial  of 
equal  Justice,  though  fair  on  its  face  fuid  impartial 
in  appearance,  if  tt  is  applied  and  administered  by 
public  authority  with  an  evil  eye  and  an  unequal 
handiHtas  praoUcaUy  to  malio  unjust  and  Illegal 
discriminations  between  persons  in  similar  circum- 
stances materia]  to  their  rigbts.  Tick  Wo  v-  Hop- 
kins, llf  V.  S.  356. 80  L.  ed.  aSO. 

A  city  ordinance  probibltlng  the  use  of  the  en- 
pioiia  of  a  oeriain  mllroad  company  upon  a  ccriain 
street,  where  no  other  oompauy  has  any  right  to 
iiso  the  street,  does  not  deny  It  the  equal  proteo- 
tkm  of  tbe  laws.  Rtohmond.  F.  ft  p.  B.  Co.t.  Bich- 
nioii'l.  W  V.  e.  CSI,  iU  L.ed.  734. 

14  I.,  n.  A. 


.As  toinratS  OMl  WttMM. 

A  person  fs  not  entitled  to  a  Jtn?  of  bhu  own  race 
under  tlie  constitutional  right  to  tbe  equal  protec- 
tion of  the  laws,  in  the  afaeenoe  of  any  dteci  linlBa- 
UonegalnstqiiaHfledpetaoBaof ttattaoe.  JoRtro 
V.  Bmsb,  l«tr.B.2n.  »  Led.Sie:  St  fMnte  Ttr- 
ginta.  100  CT.  8.  8IS.25L.ed.  087;  WooAt.  Brash, 
r.  8. 27B, «  L.  ed.  BOB. 

An  exclusion  of  Chinamen  as  witnesses  in  ffevor 
of  or  against  a  white  man  does  not  deny  to  any 
person  the  equal  i>roteetfon  of  tbe  laws.  V^opta 
Brady. «  CM.  UB. 

Asto  propMiv- 
The  imposition  of  street  assessments  upon  abut- 
ting ownen  does  not  deny  to  them  the  equal  pro- 
tection of  tbe  lawa.  Walatonv.»evin,UBn.&5nL 
3SL.ed.341. 

Tbe ,  same  is  true  of  drainage  aneasnMols 
which  are  applicable  to  all  land  of  the  same  kind. 
Wurts  V.  Uoogland.  U4  D.  &  QOS,  2B  L.  ed.  SSOi 

A  statute  giving  mlneia  and  ownen  of  land  In- 
terested In  royalties  a  llentm  the  mines  paramount 
to  other  liens  except  state  tax  Mem  dooi  not  deny 
the  equal  protection  of  the  law&  Warren  v.  Solm» 
U  West.  Bep.  8U,  112  Ind.  OSk 

Am  to  pmmithmtnU  and  UabOOka. 

A  Statute  providing  for  a  more  severe  puolsh- 
ment  of  ex-ooovicts  for  the  same  offense  than  of 
those  not  previously  convicted  does  not  deny  to 
thom  the  equal  protection  of  the  lawa.  Re  Bogga. 
45  F^.  Kep.  4TS. 

A  statute  making  a  dlscrimlnatioD  in  punish ment 
between  a  hiborer  and  landholder  tn  case  of  a  vio- 
lation of  a  contract  of  service  Is  onooosUtatlonai. 
State  V.  waiUims.8K8.C.m 

A  statute  imposing  heavier  penalties  upon  non- 
residents than  upon  residents  for  violation  of  game 
laws  does  not  deny  them  the  equal  proteotfon  of  tbo 
laws.  AllenT.Wyokoff,20eot.Itep.na,4SN.XL.MlL 

A  state  law  Imposliv  a  greater  puntsbmeot  Dor 
seznikl  crime  committed  1v  a  white  penon  wltfi  a 
colored  one,  than  by  persona  of  the  same  race  or 
oolor,  docs  not  deny  to  colored  pemm  the  equal 
protection  of  tbe  laws  if  It  gives  tbe  wUte  offender 
tbe  same  punishment  as  the  oolored  one.  Twoe  v. 
Alabama.  lOB  tJ.  B.  66S,  27  L.  ed.  nr. 

Nor  docs  it  contliet  with  the  Qvll  Bights  BOL 
EUis  V.  State,  4S  Ala.  SSB. 

See  supra,  as  to  sexual  relattons,  on  tbe  question 
of  equal  privileges  and  Immunttie^ 

A  statute  subjecting  railroad  olBoen  to  inOM- 
ment  If  they  refuse  to  pay  for  or  refer  to  arMti»> 
tion  a  claim  tor  compensation  for  cattle  killed 
upon  the  railroad,  and  making  tbe  fnet  of  kOIIng 
prima  facte  evMeooe  of  tbeir  negUienoe,  b  nneoo* 
stitutional  as  denying  tbem  tbe  equal  protection 
of  the  laws.  State  v.  Divliie, «  N.  C.  ns. 

Buta  Statute  making  a  raUmad  oooipaay 
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Gordon  Y.  Winchester  BXrlg.  A  A.  F.  Am.,  19 
Biisb,  110,  where  it  was  sitempted  to  gfve  to 
one  corporation  tbe  rirlit  to  chai:(|;e  a  greater 
rate  of  lolereet  Iban  toe  general  lav  allowed; 
or  Smith  v.  Warden,  80  Ky.  6u8,  wher^  one  of- 
ficer WHS  ^ven  time  to  distralD  for  bis  fees, 
regardless  of  the  getieral  limftatiOD  law,  wblch 
applied  to  all  other  ofQcera;  or  Kentveky  Trust 
Co.  V,  Lemit,  82  Ky.  679,  where  a  legUlatlTe 
Art  sotight  to  confer  upon  one  partieular  coi^ 
poralino  the  right  to  sell  land  mor^ged  to  It. 
or  held  by  It  in  trust,  without  the  intervention 
of  a  court.  IJpoo  the  other  hand,  the  case  of 
Board  of  IiU.  Imp.  Go.  t.  Scearee,  3  Duvall, 
^76,  is  not,  as  is  claimed  by  tbe  appellant,  de- 
■ciuve  of  this  qtae.   It  Involved  the  constltu- 


tiooality  of  the  third  section  of  the  statute. 
It  was  urged  that  the  charter  ot  tbe  company 
was  a  coDtractf  and  that  the  tiiird  wc^n  of 
tbe'Statute  ImrMfred'  ita  obllirotioD  by  maUng 
tbe  corporation  HaUe,  where  it  was  not  so  by 
tta  charter  and  the  oootempmBaeous  law;  but 
tbis  claim  was  denied.  It  has  beea  so  often 
said  that  tbe  law  should  always  aim  at  equal 
rights  and  privUegea;  that  it  should  aflord  the 
■ame  mle  for  the  rich  and  the  poor,  the  high 
and  tin  low,— ^at  It  would  not  bear  lepetltirai, 
but  for  the  importance  of  its  being  always  ob< 
served.  Undoubtedly  partial  leeislaiion  is  in- 
imical to  Justice  aod  free  government.  Tbe 
same  burden  should  be  Impoaed  upon  all  un- 
der tbe  like  circumstances.   The  Legislature 


for  double  tbe  value  of  etock  killed  or  nf  the  dam- 
ages for  bijury  thereto  does  not  dear  to  such 
eompantes  the  equal  protection  of  tne  laws.  Hto- 
neapolts*8t.L.R.Oo.v.  Beokwltti,  Ua  D.  8.  SB.  SB 
L.  ed.  OS;  HMouri  Paa  B.  Oo.  v.  HuBMa,  lU  U.  8. 
ma)L.ed.MS. 

See  also,  as  to  niijnst  dtocvlmlnatloD.  in/m. 

Ntftbcr  does  a  statute  making  a  railroad  com- 
pany Uatde  to  an  emplojri  for  the  Degllgenoe  of  a 
-oo-employ^  Hlaaourl  Pao.  U.  Co.  v.  Mackey,  127 
tT.S.a)S,ffi  I<.ed.l<ff:  lUnneapolifl  ft  StL.B.Go. 
T.  Herriok,  127  U.  8.  SU. »  L.  ed.  KM;  Pleroe  v.  Cen> 
tral  I.  R.  Co.  73  Iowa,  14D;  Barbnm  r.  Central  I.  B. 
Co.  74  Iowa,  087. 

In  tbls  oonneotioD  note  tbe  main  case  above* 

Aa  to  eourtM  and  pivcttdingt. 

The  estabilshmeDt  of  different  ooorta  of  appeal 
lor  diflflirent  portloas  of  a  Btato  does  not  deny  to 
tts  citnens  tbe  equal  protection  ot  tbe  laws.  Bow- 
man V.  Lewis,  iaiir.S.2S.»L.ed.88lL 

Tbe  laUure  to  provide  for  aa  appeal  from  tbe  de- 
ofeion  of  oommlsslonera  valuing  railroad  property 
for  taxation,  Bltbou^  such  right  isacoorded  to  the 
■owneis  of  otber  property,  does  not  violate  tbeoon- 
etftntlonal  right  to  equal  i>rotectlon  of  tbe  laws. 
St.  Louts,  L  M.  *  B.  B.  Oo.  V.  WortbeB.  7  L.  K.  A. 
«»,aBArk.«». 

Tbe  denial  of  tberlgtat  ot  appeal fnon  a  oonvlo- 
tkm  to  a  ottgr  poltoe  ooart,  wbioh  Is  aUowed  io 
-otlier  pontona  ctf  tbe  Stateon  oooTlotlon  of  almllar 
'Oflenses,  does  not  violate  tbe  ooastltuti<Huil  right 
to  equal  protection  ot  tbe  laws  if  the  act  operates 
'eqitidly  on  all  petaone  wltbto  tbe  Jurisdlotlon  to 
wblob  It  andiea.  8ulllVBar.Hauv,10IkB.A.£68, 
«BHlob.5l8. 

Olvtog  the  State  ftfteen  peremptory  ohaUenges 
In  a  capital  case  ta  dtteeof  overlttVOOO  inhabitaDts 
wltbout  allowing  them  In  otber  parts  <tf  tbe  State 
^oes  not  deny  to  any  person  the  equal  protection 
•of  tbe  IBWBL  Hayes  r.  UlBsoorl,  i90  U.  S.  W,  80  L. 
«d.  678. 

A  provision  riving  a  proeecuttog  attorney  tbe 
rlgbt  to  prevent  a  oontlnuanoe  by  admitUng  that 
abwnt  witnesses  wonM  testltyas  alleged  In  an  att- 
davlt  therefor  denies  tbe  deteodant  tbe  equal  iwo- 
tectkniof  tbelaws.  State  v.  Berkley,  U  West  Hep. 
«r,«Ho.<L 

Oorporoffons. 

OorpoTanonsarepeTeonawtthlnMie  meaning  of 

U.  a  Ooost.  Amend.  14,  whioh  problbtts  a  Stale  to 
deny  to  any  person  within  tta  Junadlotton  tlie  equal 
protecUoD  <rf  tbe  laws.  Mlnne^toUs  A8t.L.  B.Oo. 
T.  BeekwHb,  lSSU.aaB,»I..ed.6aB;  MIsBOurt  Fae. 
B.  00.  V.  Haofcey.  UT  IT.  a  9)B,  SB  L.  ed.  lOT;  Htnne- 
apolte  ft  St.  L.  R.  Co.  V.  Herriok.  137  U.  8. 210,  SB  L. 
«d.  100;  Santa  Clara  County  v.  Soutbem  Pac.  U.  Co. 
118  0. 8.  am  a)  L.  ed.  llS;  Pbeentz  Ins.  Co.  v.  Com. 
-S  Busb.  W.  9S  Am.  Dec.  881:  Warren  Utg.  Co,  v. 
^na  Ins.  Co.  2  Paine.  801;  Slaughter  v.  Com.  18 
J4  L.  R  A. 


Grstt  797;  ClnotaiQatl  Hut  Health  Assur.  Oo.  v. 
Boeenthal.  65  111.  C6. 

But  a  foreign  oorpoiatton  doing  business  wUbln 
a  State  under  an  annual  license  is  subject  to  tbe 
power  of  tbe  State  to  change  tbe  eondttlona  of  tbe 
license,  and  on  failure  to  pay  an  Increased  lloenae 
tax  eatabltahed  ae  a  pre-requWte  to  doing  business 
In  any  nibsequent  year  It  Is  not  within  tbe  juris- 
diction ot  the  State  ao  as  to  be  within  tiw  "equal 
proceotton  ot  tiielawB"  under  tbe  14th  Amendment. 
Philadelphia FlieAsso.v. New  rork,  119  U.S.  110. 
80L.ed.8l& 

8.  Vn^tut  iffsorlminaHOM. 

Varloua  decisions  as  to  tbe  oonstttutlonallty  of 
statntea  under  State  OonstltnUons  wbioh  In  various 
phrases  soarantee  equaUty  and  prohlt>lt  unjust 
dlscaiminauon,  altbougb  they  may  not  In  tenas 
goatantee  equal  privileges,  hnmuoltles,  and  pro- 
teotkm,  must  Im  considered  In  tills  oouaeotkia. 

A  statute  making  a  fire  caused  by  tbe  operatloa 
of  a  railroad  prima  facie  evidence  ot  neyllgenoe 
Is  not  an  uaoonstiUiUonal  dlBcrlmlnalion  against 
railroad  oompanlee.  HfaMorl  Pae.  B.  Cow  v.  Hat' 
rlU.  40  Kan.  404;  Augusta  ft  &  B.  Co.  V.  Bandall.  TV 
Oa.804. 

But  a  statute  giving  a  Justtoe  Jurisdiction  ot  an 
action  against  a  lailroad  oompany  for  tort  In  ao- 
ttonewhereaaumia  to  atrntroverar  whfob  would 
tie  beyond  bis  JoiMtotion  to  oaae  of  otber  parties 
H  an  unoonstitutlonal  diaorimlnatloni  against  rail- 
road oonpaniea.  Brown  v.Alabama  O.SwIL  Oo. 
M'Ala.UTa. 

ABtatutemaktogaiallioMl  company  liable  tor 
damages  for  Allure  to  give  signals  when  tnUoa  ap- 
proach highway  crossings,  If  this  neglect  contrib- 
utes to  an  Injury,  Is  not  nnoonstltudonal  as  special 
leglalaSton  dlsortmlnating  against  snob  companies. 
Kamanltsky  V.  Hortheaatem  B.  COk  SB  8.  OL  SOL 

An  Act  allowing  the  owner  of  land  through 
wbioh  a  right  of  way  baa  beeo  given  to  a  railroad 
to  compel  the  company  to  teaoe  it  on  each  side  at 
its  own  cost,  leaving  it  wltb  blm  not  only  to  en- 
tOreetheieqnbKmentbutto  determine  toi  neoes- 
■Ity.  is  unconsUtutlonaL  Owensboro  ft  N.  R.  Co. 
V.  Todd  (Ky.)  11  L.  K  A.  885. 

An  Act  probibltiDg  an  action  oa  Insuraace  poU- 
oles  within  ninety  days  after  notice  and  proof  of 
loss  is  not  unoonstitutlonal  as  yraatlng  a  special 
exemption  tooneolaaa  of  peiBons.  Christie  v.  Ufe 
Indemnity  ft  T.  Co.  (Iowa)  Feb.  10.  ISBL 

A  statute  allowing  plaintiff  to  put  a  case  on  the 
ehort-uause  calendar,  but  denying  the  same  rlgbt 
todefcodantilsnotunooostitntioaal  as  being  un- 
equal, partial  or  special  legislation,  under  a  consti- 
tutional problUtlon  of  "special  leKlslatlon  regulat* 
ing  the  practice  in  courts."  LouisviUe,  N.  A.  ft  C. 
B.  Co.  V.  Wallace  (ni.)  11  L.  B.  A  787. 

^wblUting  oertain  kinds  of  business  im  Sunday 
Is  not  an  Ul^Bl  discrimination  If  snob  bualness  Is 
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catiDot,  for  instance.  Impose  a  different  or  ad- 
(lUfoDal  peaalty  upon  one  UUgaDt,  in  case  of 
failure,  from  wbat  ft  does  upon  all  other  Uti- 
«nt8.  It  cannot  select  a  particular  Individual 
from  a  claas  or  a  locality,  and  subject  him  to 
special  burdens  or  peculiar  roles  different 
from  thoBO  imposed  upon  others  of  the  same 
class  or  same  locality.  If,  however,  legis- 
lation like  that  now  in  question  cannot  be  up- 
held aa  constitutional,  then  much  necessary 
legislation,  and  which  is  vital  to  the  ioteresta 
'  nnd  safety  of  the  public,  moat  fail.  Tbe  police 
power  of  a  Stal«  certainly  extends  to  all  mat- 
ters necessary  to  tiie  protection  of  the  health, 
morals,  and  safety  of  tbe  public.  Tbe  con- 
duct of  railroads  is  a  highly  dangerous  busi- 
ness. More  people  are  brought  in  contact  with 
it  than  with  any  other  dangeroos  agency. 


not  a  puhUo  neoearitr.  Ubermau  t.  State.  M  Neb. 
4S4. 

Astatute  prohIbttlnKBbarbi>rtokeepbatbrooina 
open  on  Sunday,  but  not  problblUnR  other  pefwns 
to  do  so,  ti  unoonstltutlotial  aa  "etaas  i^latottoo." 
Haflrlo  r.State,  8a  Tma.  272. 

A  statute  dlscHmtnatlnir  lietween  lotterlM  of  a 
olan  made  by  the  Ijefflslatitre  Is  unconBtttutioniil, 
Oom.  V.  MaoHlr  (Ky.>  18  Crira.  L.  Mmg.  £10. 

A  statute  exempting  pereooe  under  aeventeen 
yoan  of  age  from  tbe  death  peualtj  for  murder  la 
not  unoonaUtotibiial  as  olasi  leftaladon.  Ez  parte 
Walker,  28  Tex.  App.  2IB. 

A  Statute  provldlnir  tbat  railroad  eraployte  shall 
be  punlsluKi  for  burolnir,  mutHatins,  baullog  off 
or  boylnv  olt  stock  killed  hy  tiatns,  does  not  vio> 
late  a  constitutional  ffuaranty  of  tbe  eqnaUty  of 
all  persons  before  tbe  law.  Bannon  v.  State.  4B 
Ark.  167. 

A  Statute  which  pormltn  ovklence  of  ROod  faith 
coupled  wtth  fnll  retraction  to  defeat  liability  for 
ttbtA  except  as  to  special  danu^res  does  not  vltdato 
H  constitutional  provision  glTlngto  every  persona 
certain  remedy  la  the  laws  for  all  Inlurles  or 
wrongs.  Allen  r.  Pioneer  I>reas  Co.  3  L.  H.  A.  SIB, 
«»l«an.U7. 

But.  oo  the  otber  band.  In  Uicblgaa  It  ia  held  that 
a  Btmliar  statute  allowing  proof  of  mistake,  irood 
faith,  and  correction  to  prevent  recovering  of  any- 
thing but  actual  damages  unless  a  criminal  ctaargB 
has  been  made  la  unoonstttutlonal  aa  deiwlvlnc  a 
party  Injured  of  the  right  to  damages  forlnjuty  to 
hts  private  reputation  and  as  giving  to  a  ■peclal 
oIrs^  of  attisens  an  exemption  from  liability  for 
wrongs  not  granted  to  others.  Park  v.  Detroit 
Free  Press  Go.  1 L.  B.  A.  Sm. »  Mloh.  m. 

A  Statute  providing  for  a  dtvlalon  of  damagm 
between  a  railroad  company  and  the  owner  or  ad- 
joining lands,  who  has  not  received  compenaattoo 
for  fencing  along  tbe  track.  If  hbt  cattle  are  killed 
or  Injured  by  locomottrep.  not  uuoonmttatlonal 
as  depriving'  one  person  of  hH  property  by  flxingn 
grade  of  liability  not  Imposod  on  other  dtteens un- 
der like  drcumfltancca.  IxtulnvUle  *  V.iR.  Co.  T. 
Belcher  (Ky.)  11  Ky.  L.  Hep.  »I8. 

A  atatnte  for  the  protection  of  a  munfolpal  eor^ 
pomtion  relattng  to  the  exerc(t>e  of  governmental 
power  to  not  nnconstltntfona)  as  conferring  a  spe- 
ctal  privilege  because  Itdofs  not  apply  to  natn?al 
persons  or  private  corporations  or  even  to  other 
rounlolpnl  oorporatlimn.  Preston  v.  Txmtevtlle.  8ft 

Ky.  na 

A  statute  giving  double  dnmagee  for  stock  killed 
on  a  rHilmart  In  consequence  of  a  failure  to  erect 
fences  docs  not  violate  a  constitutional  provision 
sgnlttst  local  or  special  laws  granting  any  exclusive 
right,  privilege  or  tmtoaonlty.  Hrnne*  v.  WsMmrl 
Pnc.  R.  no.  ee  Ho.  sn,  ae  Am.  Rep.  on;  ooMnfaigs 
14  L.  n.  A. 


While  neoesaanr  to  tbe  bustnesa  of  the  coun- 
try, and  entitled  to  a  proper  protection  under 
tbe  law,  yet  its  control  by  the  law  is  highly 
essential  to  tbe  aafety  and  protection  of  tbe 
public,  because  so  many  persons  come  witbin 
reach  of  injury  from  it.  In  fact,  this  control 
is  at  this  time,  when  railroad  transportation  ia 
almost  tbe  wonder  of  tbe  day,  absolutely 
necessary  lo  tbe  safety  and  well  being  of  tbe 
public;  and,  if  those  operatinfi  railroads  can- 
not be.made  subject  to  laws  rdating  specially 
to  them,  tbeo  tbe  safety  and  rights  of  others 
will  be  largely  at  their  mercy.  If,  however, 
a  law  like  this  one,  which  meets  a  particular 
and  public  necessity,  cannot  be  upbeld  as  fall- 
ing within  tbe  exercise  of  the  police  power, 
yet  there  ia  anotber  erouod  upon  which,  to 
our  minds,  it  can  clearly  rest.    As  already 


v.8t.Lmili,I.H.*8.B.Co.70Mo.lB0;  Bamett  r. 
Atlantlo*  PaaB.Co.a8  Ho,Glt.80  Am.  Bop.  ^3; 
Spealmas  v.  Ulaaouri  Pac.  B.  O).  71  Mo.  «L 

Aa  to  atfonuyU  /e«s. 
A  statute  autborlslng  an  attorney's  fee  to  t)e 
taxed  by  a  Jnstlue  in  entering  Judgnteot  for  pee^ 
sonal  services  Id  flivor  of  the  pfadntM  only  vMnaea 
a  oonstltuttooat  pToMbttlon  agaiuBt  class  legM^ 
tlon.  Orand  Kaplds  Chair  0>.  v.  Bunaels,??  JUcb. 
10*. 

A  statute  allowlDg  plaintiff  if  sacoeaetul  to  tax 
an  attorney's  fee  as  part  of  bis  coats  in  an  aoUon 
against  a  rullruud  company  to  recover  damages  for 
killing  oatUe  Is,  <d  Mlobltfan.  held  to  be  an  unooa- 
stltiittonal  (Usorimlaation  betweea  suitor*,  wbecv 
no  such  appeal  Is  allowed  to  the  defendant  If  «uo- 
oenful.  Wilder  T.  Chicago  AW.1I.B.  00.14  WesU 
Itep.  es:,  70  Mich.  3S£:  Scbnt  v.  Chicago  ft  W.  M.  R. 
Co.  14  West.  Rep.  660. 70  Mkih.  488:  Ubiear  v.  Onod 
itflpids  &  I.  it.  Oo.  14  West.  Rep.  008. 10  Micb.  VSOi 
LalTerty  v.  Chicago  &  W.  H.  B.  Oa  71  Ulch.  S&L 

On  tbe  other  band,  auch  a  statute  ia  held  ooostt- 
tuelooal  tn  llllnotaoa  tbe  ground  that  suoh  attcuv 
ney>  fees  maj*  be  npheklaBa  peoattr  for  faUuT«t» 
fence.  Peoria.  D.  *  BL  B.  CO.  V.  Donan,  KB  UL. 
587,  SO  Am.  Rep.  OlS. 

Perhaps  It  sbonld  be' noted  that  In  Ulohlgan  a 
statutory  penalty  of  $Mk  per  day  waaimpoaed  upfm 
a  railroad  corporation  for  negtooi  to  oooatruci  and 
maintain  fenoea.  and  tberefoce  (be  atiuraey^  fea 
If  opheld  as  a  penalty  would  have  made  a  double 
penalty. 

Allowing  attorney's  fees  tn  certain  actioDB  agalnet 
ratlroada  Is  held  Id  Kansas  alao  not  to  be  an  udoud- 
Btituttonal  dlaorlrolnattoo  agalaat  imliroad  oom- 
pantea  ffissoiurl  Pae.  R.  Co.  v.  SlerrlU,  40  Kan.  404. 

So  to  Arkansas  an  attorney's  fee  provided  for  by 
statute  as  part  of  tbe  penalty  for  an  overoliarge  by 
a  carrier  does  not  violate  a  constltutioDal  provMun 
against  a  partial  and  anaqiial  leiMattoiL  Dow  v. 
Beldelnian,40AriE.46Sw 

And  In  Iowa  permitting  tbe  reeovery  of  attor- 
ney's fees  on  recovery  agatnst  a  ralfaruad  ocKopany 
for  violation  of  a  statute  rerulattnir  rateadoee  not 
violate  the  oonstltnclonal  provision  as  to  equality. 
Burlington,  O.  R.  ft  N.  R.  Oo.  v.  Day  (Xowai  M  H  R. 
A.  436. 

In  Hlssonrl  the  ssme  rule  Is  appUed  to  an  allow, 
anoe  of  an  attorney's  tee  on  recovery  against  a  rmU- 
road  company  for  injury  to  livestock  beoaiiao  of  a 
detectivetenoe.  FerUne  v.  m.  Louis.  I.  M.  ft  8.  R. 
Co.  U  L.  R.  A.  4».  108  Mo.  n. 

Tbe  kindred  subject  as  to  wbat  is  U)e**iaw  oftbe 
land."  *^tanding  laws,"  etc.,  wtthlD  tbe  meantng  at 
oonstttotltHialffaaBaateeaof  pwoaal  and  property 
rigbts  will  be  treated  hereafter.  BLA.B. 
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said,  tbb  statute  does  not  single  out  a  paitfo- 
ulur  indivldaal  or  oorporatioD,  and  soblect  him 
or  it  to  special  burdens  or  peculiar  rules;  nor 
does  it  do  so  as  to  some  of  those  engaged  in  a 
particolar  buBiness,  as,  forinatance,  tbeCliiiiese 
iQ  Itue  laundry  business,  and  whicb  tfae  3u- 
pre  rue  Court  of  tbe  United  States  condemned 
in  the  case  of  ■Soon  Bing  v.  Ormeiey,  118  U.  S. 
708.  2t}  L.  ed.  1149,  but  U  subjects  all  in  a 
naiticnlar  business  to  its  provisions,  juet  as  a 
uw  relatiTe  to  banks,  and  tbe  conduct  of  bank- 
ioff,  would  subject  all  iu  that  paiticalar  buai- 
nens  to  its  terms.  Legislation  of  like  cbar- 
acter  is  to  be  found  upon  tbe  statute  books  of 
every  Slate. 

It  is  said,  however,  that  cailroada  are  but  a 
single  kind  of  common  carrieis,  and  that  this 
statute  docs  not  ioclade  those  operating  lioes 
of  Btflge-coacbes,  canals,  etc.  If  this  argument 
Is  to  prevail,  then  legislative  power  to  require 
railroads  to  fence  their  tracks,  making  them 
liable  for  tbe  value,  or  double  value,  of  all 
stock  injured  b^  their  trains,  and  a  variety  of 
kindred  legislation,  wbicb  has  been  upheld  by 
Vb»  courts  upon  tbe  ground  that  it  is  necessatr 
to  the  public  Bafe^,  cannot  be  maintained. 
If  it  be  said,  however,  that  this  legislation  is 
by  virtue  of  Ibe  police  power,  as  is  that  requir- 
ing railroads  to  post  their  rales,  number  their 
CKn,  disuse  steam  in  cities,  ring  their  bells  and 
blow  tbeir  whistles  at  public  crossings  or  m 
centers  of  population,  under  pain  of  a  penalty 
or  liability  for  injury  to  persons,  yet  here  we 
have  a  business  or  agency  poBsessing  some 
rights  not  ^nerally  enjoyed  by  others;  one 
peculiar  to  itself,  and  more  largely  afFectiug 
the  pnblk;  than  another;  one  extremely  hass- 
aidoua,  and  attended  by  dangers  peculiar  to  it: 
from  tbe  necessity  of  the  case,  if  for  no  otho' 
reason,  it  should  be  regarded  as  aui  gencria; 
that  those  engaged  in  it  should  in  law  be  held 
to  be  a  separate  and  distinct  class^  tike  bank- 
ers; and  that  a  law  may  be  therefore  made  to 
apply  to  them  generally.  Such  a  statute  af- 
fects all  similarly  situated;  it  imposes  the  same 
burden  apon  ail  io  tbe  like  business;  and  there- 
fore affords  equal  proiection.  While,  in  tJw 
broad  seoae  of  tbe  term,  it  is  special  If^la- 
tion,  >et  it  is  not  of  such  a  character  as  to 
fall  within  the  constitutional  inhibition.  This 
view,  it  seems  to  U8,  is  fully  sustained  by  the 
case  ot'Misnouri  Puc.  R.  Co.  v.  Mackey,  127  U. 
8.  205,  82  L.  ed.  107,  and  is  also  supported  by 
Uie  leaaonlug  in  Minneap<^a  ASt.  1^  B.  Co.  v. 
Btekwith,  m  U.  S.  27.  83  L.  ed.  S85.  Tbe 
first  case  relates  to  a  Kansas  statute,  which 
provides:  "Every  railroad  company  organ- 
ued  or  doing  business  in  this  Stale  shall  be 
liable  for  all  damages  done  to  any  employe  of 
such  company  in  consequence  of  any  negli- 
gence of  its  Bgenti,  or  by  wig  mlsman^meat 


of  fts  engineers  or  other  employfi,  to  any  per- 
aon  Autaioiog  audi  damage.'*  It  was  bdd 
that  It  did  not  deprive  the  railroad  company 
of  its  property  without  due.  prooess  of  law; 
that  it  did  not  deny  to  it  the  equal  protection 
of  the  law;  and  was  not  in  violation  of  the  14tb 
Amendment  to  tbe.  Constitution  of  tbe  United 
States.  The  court  in  its  opiitlon  uses  this 
language:  "Tbe  objection  that  tbe  Law  of 
1874  deprives  the  railroad  companies  of  tbe 
equal  protection  of  the  laws  is  even  leea  ten- 
able than  the  one  considered.  It  seems  to  rest 
upon  tbe  theory  that  legislation  which  is  spe- 
cial in  its  character  ia  necessarily  within  the 
coostltatioDal  inhibititw;  but  nouisg  can  be 
furthw  from  the  fact.  The  greater  put  of  all 
legisiatioo  is  sfiecial,  either  in  the  object  sought 
to  be  attained  by  it.  or  In  tbe  extent  of  Its  ap- 
plicatioD,  LawB  for  the  improvement  of 
municipalitiee.  tbe  opening  and  widening  of 
particular  streets,  the  introduction  of  water 
and  gas,  and  other  arraogementa  for  the  safety 
and  fxniTenience  of  tbefr  InbabilaBts,  and  laws 
for  the  Irrigation  and  drainage  of  particular 
lands,  for  the  construction  of  levees,  and  the 
bridging  of  navigable  liven,  are  instaooes  of 
this  kind.  Socb  I^slation  does  not  infringe 
opon  tbe  clause  of  tbe  14th  Amendment  re- 
quiring equal  protection  of  tbe  laws,  because 
it  is  special  in  its  character.  If  in  oonfliot  at  all 
with  that  clause,  it  must  be  on  other  grounds. 
And  when  legislation  applies  to  particular 
bodies  or  assocutions.  imposlBg  upon  them  ad- 
ditional liabilitias.  it  Is  not  open  to  the  ob^- 
tion  that  it  denies  to  tbem  the  equal  protection 
of  tln' liiw.j,  if  nil  pi^r-oTH  liroiifrht  under  its 
influi'nce  are  treated  ulike  under  the  same  con- 
ditions. A  law  giving  to  meebanies  a  lien  on 
buildings,  constructed  or  tepnltcd  by  them, 
forlhe  anitnAit  of  their  work,  and  a  law  re- 
quiring mitroud  corporations  to  erect  and 
mainlflin  fences  ftlon?  lljcir  roads,  separating 
then)  from  liiti'l  of  ndjoitiinf^  proprietors  so  as 
to  keep  cuttle  olT  thuir  truck;),  are  insliuicrH  of 
this  kind.  Such  le^siation  is  not  obnoxions 
to  the  liiHt  clause  of  the  14th  Amendment,  if 
all  pcfrJoiis  subject  to  it  are  treated  alike  un- 
der similar  circumstances  and  condition!^  in 
respicl  both  of  t\u-  privilej^os  conforrcd  nnd 
the  liabilities  iiiipnsi  d."  IL  soeins  to  ufi  ibis 
reasonin-^  is  noi  nnly  correct,  but  the  nih-  lai<l 
down  a  ju^t  one.  It  in  c^ertaiuly  vitiil  to  n  ^  a->l 
amount  of  e^liou  neceiwary  legislation,  which 
non  not  only  ^St^ai^  p^W^  ^f«ty  and  pro- 
tects indlvidnBl  right,  jbui  some.of  wbicb 
protrci-.  nn<l  tidvaucea  the  interests  of  the  ap- 
pellfc  llioHC  similarly  interested.  Tesleii 
by  if,  iIk'  sijiliitc  ill  qviL'siioii  i'^  con-titulioniil. 

TJ"-j"i':/i"'  "f  is  T' n  r",',!.  andriiusc  ri  inau'k'ii 
for  further  proceedings  cousisteul  with  this 
opinioD. 
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VmrASk  SVPBBHB  OOVRT. 


MONTANA  BUPREUE  OOUBT. 


BANE  OF  COMMERCE  of  Oweniboro, 

Betpt., 

V. 

i.  A.  FUQDA  et  al.,  aod  G.  W.  Onitcber, 
Appt. 

{.  MOnt  ) 

1.  An  i^vpeal  lies  froai  ao  aneb  of  a 
Jndcrment  mm  allows  a  i-eeowiy  at- 
t<Mn«jr*B  Dm*  In  aoCton  upim  a  bUI  ot  ex- 
otaange.  under  a  statute  allowfnr  ao  appeal  from 
ft  Jii^nieiiioravpart  theteof. 

8.  An  order  natatoiny  a  motion  to 
■trike  out  a  portion  of  an  aMwer  ia 
revlewablo  eo  appeal  from  the  ludcment. 
Under  Code  CHr.  Proiu  >  m  vbloh  dealffiiatefltbe 
orders  wblota  shall  be  deemed  to  Iwve  been  ex- 
cepted to,  and  sentlOQ  801  proTldlng  that  tbe 
ludHment  foO  aball  ooolalD  all  ideadfngs  and 
eoples  of  orden  orecruHog  or  sustaining  domur- 
ren. 

a.  Attari>c|r*a  feea  pt-OTlded  for  tn  a  bill 
of  ox^Mgo  are  earaod  aa 
action  on  the  bill  Is  proeaented  to 
Jodpnentt  and  it  lawful  to  be  oliarged.ma]r 
property  be  faioluded  therein  wtthout  the  neoee- 
«lty  of  a  separate  aotlon, 

4.  If  deflsndanttnanaetlonoBablllof 
exehange  ftrnka  tbe  benefit  of  prorl*- 
lon>  ofthelawofaforelpi  State  where 
tiie  UU  was  drawn  and  la  payable,  wblcb  limit 
tbe  amount  of  attomay^  feet  to  be  allowed,  be 
most  sobetantlally  set  out  such  law  in  his 
answen  elleglng  bis  oonolusluns  as  to  Its  pro- 
vlsloiu  Is  toBUffident. 

V.  A  provision  la  a  Mil  or  note  fbr  the 
payment  of  an  attem«j*s  fee  In  ease  of 
a  salt  Is  not  Inwalld  as  being  oppressive^ 
usurious,  or  opposed  to  publlo  policy,  nor  does  it 
affect  the  negotiability  of  tbe  instnuneot:  buL 
being  la  iba  nature  of  oosta.  the  stipulation 
should  leave  tbe  reasonableness  of  the  amount 
within  tbe  supervision  and  control  of  the  court. 

(Oeoember  14,  ML) 

APPEAL  by  defendant  Crutcher  from  a 
judgment  of  the  District  Court  for  Lewb 
and  Clarke  County  Id  favor  ot  plaintiff  tn  va 
action  brought  to  recover  tbe  amount  alleged 
to  be  due  on  a  Ull  of  exchange  inclodiog  a 
stlpiilatloD  for  attorney's  fees.  Affirmed. 
The  facts  are  stated  in  the  oplninn. 
Mr.  T.  E.  Cmteher.  for  appellant: 
Stipulations  for  attorney's  fees  in  ease  of 
suit  in  notes  or  bills  are  void,  as  being  stipula- 
tions for  a  penalty,  ajrainst  public  policy  and 
as  attempts  to  evade  the  Usury  Laws. 

Builoek  T.  Taylor,  89  Mich.  IS?,  83  Am. 
Rep.  366;  Myer  v.  Hart,  40  Mich.  517;  SheUon 
V.  GiU,  11  Ohio,  417;  State  v.  Taylor,  10  Ohio, 
STO;  Bow  v.  Updike,  11  Neb.  95;  Booter\.  An- 
dtnon,  4Si  Ark.  187;  MereJiantt'  Nat.  Bank  v. 


NoTB.— This  ease  was  selected  for  the  excellent 
discussion  which  tbe  opinion  oontains,  of  tbe  rules 
vhlcb  have  been  formulated  In  respect  to  tbeeffeot 
of  tbp  Insrrtioa  in  a  bill  or  note  ot  a  stipulation  for 
pa}-tnent  of  attorney^  fees,  rather  than  for  tbe 
purpose  of  anaotatlont  In  view  of  the  fftot  that 
14  L.  R.  A. 


Sfvier,  14  Fed.  Rep.  M9;  Thomamm  t.  7W«- 
aend,  10  Bush^  116;  Withertpoon  v.  Jfymlwrn*. 
14  Bush,  914.  99  Am.  Hep.  401:  Gear  v. 
louitvitta  Bkff.  Co.  11  Bash.  180;  BiUiitg  t, 
Tlumtmn,  IS  Bush,  810. 

Altboii^  the  court  may  find  that  the  stipa- 
laiion  for  an  attorney's  fee  is  legal  and  bind- 
(ng  in  this  State,  such  fees  cannot  be  recovered 
in  the  suit  on  tbe  note.  This  is  a  separate  sod 
independent  contract,  the  proroisiog  of  a  cer 
tain  sum  upon  tbe  happening  of  a  contingent^, 
and  until  Uiat  contingen<7^  happens  and  the 
attorney's  fee  Is  earoedtbere  ts  nothing  to  pay. 

Batter  V.  Boyd,  70  111.  825;  Pinny  T.J^rgnf 
ten.  27  Minn.  20. 

Appellant,  O.  W.  Crutcher,  can  be  bdd  only 
as  indoreer. 

This  being  true  he'is  sot  liable  for  tbe  si- 
tomey's  fees  stipulated  (or  in  the  note  or  bill. 

Short  T.  Ooffeen,  76  III.  915;  IFatv  t.  City 
Bank  of  Macon,  50  Oa.  840;  Van  VUel  t. 
Sledge,  Is  Fed.  Rep.  708;  BuUoek  t.  Tin*^, » 
Mich.  187,  83  Am.  Rep.  356. 

Tbe  bill  sued  on  in  tbis  case  is  an  inland  bill 
of  exchange  drawn  in  the  State  of  Kentucky, 
indorsed  in  Kentucky  and  pa>-aUe  la  thit 
State,  tbraefore  as  to  Its  validity,  legality,  sic.. 
It  is  governed  by  tbe  laws  of  Kentucky. 

1  RandcdtA.  Com.  Paper,  para.  20,  82.  and 
authorities  there  cited;  Umted  8tate$  v.  Nertk 
Carolina,  186  IT.  8.  811,  84  L.  ed.  888;  ITstt- 
er  V.  Wfiitehead,  88  V.  8.  16  Wall.  814,  SI  L 
ed.  867;  Priteftard  v.  Norton,  106  U.  6.  IM. 
27  L.  ed.  104;  Teal  v.  Walker,  111  U.  a  SIS, 
88  L.  ed.  415;  Scudder  v.  Union  Kat.  Bank  «f 
Chicago.  91  U.  8.  406.  SS  L.  ed.  845;  Wilm 
V.  Hunt.  38  U.  8.  13  Pet.  878,  10  L.  ed.  MO; 
Wilaon  v.  Davit,  1  Mont  195. 

The  stipulation  for  an  attorney's  f ee  in  tkii 
case  Is  void  in  the  8late  of  Kentucky. 

Thomatson  T.  Tovnmnd,  10  Bush,  116:  0Mr 
V.  LouimtUe  Bkg.  Of.  11  Bosh.  180;  wMir- 
T.  JfeswrHUin,  14  Busb.  914,  SB  An.  Rspi 

A  defense  or  discbar^  good  by  the  law  <tf 
the  place  where  tbe  contract  is  made  or  to  Im 
performed  is  to  be  held  of  equal  validity  Id 
every  other  place  where  the  questiw  nisy 
come  to  be  lioxated. 

Stoiy.  Oonfl.  U  6  881;  9  Parsons.  Coot.  '(Ml 

A  contract  made  and  to  be  perfonnsd  in 
another  8tate  should  be  construed  in  sceoid- 
ance  with  the  laws  and  decisions  of  that  State. 

Knox  V.  GerhnvMT,  8  Mont.  275;  Bank  tf 
Sentveky  v.  Adam  Exp.  Co.  03  C.  8. 17i  ^ 
L.  ed.  879. 

Mr.  H.  O.  HeIntlre.'for  respoodeot: 

If  the  appeal  is  from  the  attorney's  feta 
alone,  then  it  will  not  lie  in  tbis  acti(HL 

Barkley  v.  Logan,  3  Mont.  206;  Ptaitted  v. 
Jioiolan,  3  MoaL  859. 

If  there  is  ai^  such  law  as  Is  attempted  to 
be  set  up  in  the  Slate  of  Eentocky,  ft  aboukt 


authorities  npfm  Ibe  question  have  been  ooUsrtsd 
In  notes  to  the  cases  ot  Bowie  v.  Hall  (HA)  1 L.  B- 
A.  646,  es  Md.  488:  Wright  v.  Traver  (MtohJ  t  L.  R. 
A. 60;  BxcbangeBankof  DaUaav.Tnttle(N.lUT 
UB.  A.44S. 
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have  been  pleaded  as  a  fact,  so  that,  if  neces- 
■arr.  issue  might  have  been  joined  tbereoD. 

Aeanft  V.  &fHagU,  9  West.  Rep.  eS9,  111 
Ind.  408.  and  cases  cited;  Temj^  t.  Brittan 
(Ky.)  11  Kt.  L.  Bep.  467;  Central  Trittt  Go. 
V.  BurtoH,  74  WU.  8S9;  Nell»  v.  Haggard,  31 
Neb.  867;  Ltatherteood  v.  »illimn,  81  Ala.  4W; 
MeLeod  v.  Connecticut  &  P.  R.  Co.  58  Vt.  737, 

Aa  attorney's  fee  "  is  pet  a  cause  of  action, 
bot  Kke  coala  a  mere  inctdent  to  it." 

Carrier*  t.  Minturn,  C  Cat.  4S6;  Eern  Vat- 
leg  Bank  w.  Ckettor,  55  Cal.  49. 
'  Cruidicr'a  name  was  put  upon  the  bill  of 
exchanfK  oo  the  dav  of  its  date,  prior  to  its 
acceplsoce  by  the  drawees,  of  whom  be  was 
ooe,  and  at  a  time  when  be  was  neitber  a  bold- 
er nor  payee.  Cruteber's  liability  la  therefore, 
by  the  weight  of  antbority.  tbat  of  a  oo-maker 
or  promisor. 

4  LawsoD,  Bights,  Rem.  A  Pr.  %  3S76,  p. 
3780,  and  note  1. 

Stipulations  for  attorney's  fees  are  not  void. 

Clark  V.  NiehoiM,  3  Mont.  373;  Maryland  F. 
Oi  M.  Go.  V.  Newman,  60  Md.  564,  40  Am.  Bep. 
753;  BoioU  t.  HaU,  1  L.  B.  A.  546,  69  Ud.  488; 
WiUon  Sewing  Maeh.  Co.  v.  Moreno,  7  Fad.  Bep, 
IMW,  and caM« cited:  j%<n-T.  CW^,  11  Or.  89,50 
Am.  Rep.  457;  Exchange  Bank  y.  TutUei^.TA.) 
7  L.  R.  A  445: 1  Dan.  Neg.  Inst.  4tb  ed .  68, 
«8a;  1  Randolph,  Com.  Paper,  g  205.  See 
nete  to  MertihanU  Nat.  Bank  r.t  Sevier,  14 
Fed.  Repi  667. 

The  maker  of  a  note  or  bill  of  exchange 
wiUi  such  a  stipalation  is  HaUe  upoa  thesame. 
And  so  is  also  any  indorser  or  acosptor. 

See  Smith  t.  Muneie  Nat.  Bank.  29  Ind. 
158;  Uubdard  t.  Barriton,  88  lod.  838;  1 
Kandolpfa,  Com.  Paper,  ^  305;  1  Dan.  Xeg. 
Inat.  4Ui  ed.  g  63a;  Bank  vf  Britiah  Nprth 
Amerieay.  BIU$,  6  Sttwy.  97,  3  Fed.  Rep.  44. 

H»rwood*  J.,  delivered  the  opinion  of  the 
oonrt: 

The  WU  of  exchange  sued  on  in  this  action 
waa  drawn-  for  the  principal  sum  of  f4,000, 
and  provided  for  interest  at  6  per  centum  per 
annum  after  maturity  until  paid,  and  that 
"  the  parties  hereto  agree  to  pay  all  attorney's 
fcea  in  case  of  suit  on  this  papet"  The  de- 
feftdanta,  one  of  whom  is  appellant,  were,  ac- 
cording to  the  allegations  of  the  complaint, 
both  acceptors  and  indorsers  of  said  biU  of 
exchange.  Judgment  was  rendered  ainiinst 
appellant,  G.  W.  Cnitcber,  one  of  the  alleged 
aorapton  and  Indorsers,  for  the  said  principal 
sum  of  $4,000,  togecber  with  $400  for  atior- 
ney'sfeesforawrices  in  prosecuting  the  action, 
and  costs  of  suit.  This  appeal  to  from  that 
portion  of  the  Judgment  relating  to  altomfly's 
fees  allowed  in  said  action.  Respondent  con- 
tends that  an  appeal  from  part  or  a  judgraent 
is  not -proper  practice,  and  cites  in  support  of 
hit  poaklfHi  the  case  of  Ba^eg  t.  Logan,  8 
Mont.  eM,  detenoliied  at  the  Aogmt  Term, 
1875,  and  the  case  of  IHaiHdd  v.  Sowlan,  3 
MoDL  859,  determined  at  the  January  Term, 
1870.  of  the  Supreme  Court  of  Montana,  In 
which  latlo*  oase  the  former  was  again  cou- 
aidered  on  aaotkm  for  rebearing,  andiafllrroad. 
These  oana  jwould  snpport  retpoMdent't  poat- 
tloB  but  Itviha  faefe  that  liaoe  the  detennlnatlon 
of  tliem  the  slaiute  under  wUdi  tta^  weie 
deteaurfaed  baa  been  ao  gmeaded  aa  to  provide 

14-L.RA. 


for  an  appeal  from  the- judgment,  "or  any 
part  ibereof."  The  aectKtns  of  the  Statute 
(860  and  88(9  referred  to  in  the  cases  cited  are 
as  found  in  the  Civil  Practice  Act,  enacted  by 
the  seventh  session  of  UieLegifllativeAascmbly, 
convened  in  1871.  How,  in  1877,  about  one 
year  following  the  announcemeni  of  the  decia- 
lODS  cited  tupra,  Ibe  0>de  of  Civil  Procedure 
was  revised  by  the  [jegislaiive  Assembly  at  the 
tenth  session  thereof,  and  the  same  sections 
again  appear  in  the  Code  as  sectifms  408  and 
^1,  (IQth  Besa.  Laws.)  and  in  the  latter  aectioD 
appear  the  additional  wtmla,  "or  any  part 
thereof," malting  tbceectloo  read:  "Ao  appeal 
may  be  taken  to  the  supreme  court  in  Lbe  fol- 
lowing cases:  Pi/nt,  from  a  final  judgment,  or 
any  put  thereof,  entered  in  an  actioo  orspcclal 
proceeding  commenced  in  those  coutis  or 
brought  into  those  courts  from  other  courts." 
Tbfl  statute  has  since  remained  in  that  form. 
We  therefore  bold  that  an  appeal  may  be 
proeecuted  from  part  of  a  judgment.  See  H« 
Daioiie  Ettate,  11  Mont.  — .  In  CaUfomia. 
under  statutea  ve^  dmllar,  the  practice  ia  to 
aitertaio  an  appeal  fiom  part  of  a  judgment. 
Uayne.  New  Trial  A  App.  Si  185,  p.  563. 

Appellant  O.  W.  Crulcner,  as  a  defendant  In 
said  action,  appeared,  and  answered  said  com- 
plaint, and,  among  otiier  avermco's,  set  forth 
two  paragraphs  as  follows:  "i4)  Thi4  defend- 
ant, for  answer  to  the  seventh  paragraph  of 
aaid  plaintiff's  comnlainl,  alK'^^  that  said  at- 
torn^a  fees  in  aaid  suit  providi-d  for  were  not 
due  at  the  time  this  suit  was  filed.  (6)  And 
for  further  answer  to  said  seventh  psragrapb 
be  alleges  ibat  the  bill  herein  saed  on  was.  as 
alleged  In  said  complaint,  made  in  the  S'ate  of 
Kentucky,  and  payable  in  thai  State,  and  said 
contract  was  to  be  wholly  performed  in  that 
State,  and  that  by  the  hwa  of  the  Slate  ol 
Eeatacky  the  mm  of  two  dollars  and  fifty 
cents,  and  no  more.  Is  proviiled  for  by  the 
statutes  of  the  said  Stale  of  Kentucky  in  such 
cases,  and  that  any  contract  for  a  greab-r  sum 
as  attorney's  fees  is  by  the  laws  of  said  State 
of  Kentucky  Illegal  and  void,  and  that  no 
greater  sum  than  two  dollatt  and  fifty  cmts 
can, be  recovered  in  aaid  State  under  the  con- 
tract set  out  in  the  oom|rfafnt  herein."  'These 
paragrapha  plaintii7*B  oonnsel  moved  the  court 
to  strike  out  of  said  answer,  on  the  ground 
that  the  avermenta  therein  contained  were 
sham  and  irrelevant  allc^tions,  and  consti- 
tuted no  defense  to  plainiili's  complaint.  The 
court  sustained  said  motion,  and  struck  from 
the  answw  aaid  paraf^rapba  4  and  S.  The  said 
motion  and  -order  appear  in  «be  record,  and 
the  appellant  complains  that  the  court  erred  in 
said  proceedings;  but  Tespondeot  interposes 
tbe  objection  that  said  proceedings  of  the  court 
below  are  not  property  before  this  court  fur 
review  on  appeal  from  tbe  Judgrhent,  because, 
aahe-contenda,  said  motion  and  the  order  of 
tbe  conrt  tbocon  are  not  part  of  lbe  judgment 
taii.   Tfaia  objpotion  leads  into  a.'regUMi  of 

Er«i!tice  much  debated  by  lbe  profetfioa  and 
sncb  in  {bia  Juriadicdon, 'Commcncliig  wiih 
the  case  of  Aotemtfn  y.  Bterm,  I  Mont.  8I4« 
and  runniogi  through  a  number  of  decisions, 
which  disQtuBion,  perbapa,  aa  inttmated  by  tbe 
learned  Jtadge  in  Barber  t.  Srimx,^  Mont. 
834,  has  tenoBd  rather  lo  ralmfde  and  ofaecnn 
the  legion  than  10  moe  plahi  pniha  ihtongh  U. 
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If  tbia  be  true,  it  waiuB  us  to  look  well  to  our 
bearings  from  fbe  stand-pofnt  of  statute  and 
principle  wben  we  enter  here.  It  may  bave 
so  spared,  witb  much  reason  for  it,  to  Jva- 
tiee  Liddell,  in  treating  that  case;  but  vrith  the 
opinion  In  that  cam  and  the  statute  we  do  not 
view  the  point  witb  so  much  embarrassment, 
nor  need  we  dwell  lone  upon  it.  In  the  opin- 
ion just  cited.  secttoD  290  of  tbe  Code,  wbicb 
prescribed  what  matters  sbell  be  deemed  ex- 
cepted to, — i.  e. ,  what  proceedings  of  the  court 
the  law  reserves  an  exception  to  in  faTor  of  the 
parly  desiring  to  have  the  same  reviewed, — 
was  first  considered.  It  Is  then  observed: 
' '  When  we  onne  to  examine  the  matters  wbidi 
are  deemed  excepted  to  ft  will  be  seen  that 
there  are  two  kinds, — ^tbose  orders,  decrees, 
and  rulings  which  appear  upon  the  face  of  tbe 
pleadinfp;  and  (be  other  is  of  that  claw  where 
tbe  decision,  order,  or  ruling  Is  based  upon 
evidence  rf«Aor»  the  pleadings."  And  agaio: 
•'The  mere  fact  that  the  law  has  reserved  an 
exception  will  not  avail  a  party  any  more  than 
if  he  bad  not  excepted,  unless  the  grounds  and 
reasons,  with  so  much  of  tbe  evidence  as  is 
necessary  to  explain  tbe  point,  be  embodied  in 
a  bill  of  exceptions  properly  settled  and  signed, 
as  is  regoired  by  the  Code  of  Civil  Procedure. 
.  .  ,  We  have  two  lines  of  authorities  .  .  . 
founded  upon  tbe  distinction  above  stated, 
perfectly  In  accord  with  tbe  strict  letter  of  the 
siatute.and  in  conformity  witb  tbe  Caltfomla 
authorities  on  tbe  same  subject.   Tbe  second 

giragraph  of  section  806  of  the  Code  of  Civil 
rocedure  defines  what  shall  constitute  the 
judgment  roll,  specifying  the  summons,  plead- 
ings, verdict,  or  findings  of  the  court,  commis- 
sloner.  or  referee,  all  bills  of  ezwptioo*  taken 
and  filed  In  s^d  action,  and  copies  of  orders 
sustaining  or  ovemiNng  demurrers."  Tbe 
Montana  cases  are  then  reviewed,  and  it  is 
further  said:  "From  these  caaee  it  appears 
tbat  when  the  order,  decision,  ruling  or  other 
matter  deemed  excepted  to  by  law  is  apparent 
upon  tbe  face  of  the  pleadings,  no  formal  bill 
of  exception  b  necessary  in  order  to  have  the 
ruling  reviewed  on  appeal  based  upon  the 
judgment  roll."  The  correct  distittctton  npon 
this  point  of  practice  appears  to  be  there  ex- 
pressed, and,  Id  our  view,  tbat  case  goes  far 
towards  reconciling  the  two  lines  of  Montana 
cases  which  are  mentioned  as  being  wholly  at 
variance.  In  tbe  case  at  bar  the  judgment  roll 
is  brought  here  on  appeal  from  the  ]adgment>, 
and  we  are  asbed  to  review  an  onler  striking 
out  a  portion  of  appellant's  answer.  This 
or^er  Is  deemed  excepted  to  by  the  provisions 
of  section  390.  Code  Civil  Proc.  It  is  provided 
by  section  806  of  tbe  Code  tbat  tbe  judgment 
roll  sball  include,  among  other  papers,  all 
[dea^ga  and  oopleB  of  orders  aoMuoIng  or 
ovemiling  demanere.  Now,  a  motion  to 
strike  out  a  'portion  of  a  pleadlofir  Is  In  foot 
and  In  substance  a  demurrer  to  that  portion  at- 
tacked. This  motion  is  used  to  trim  off  and 
cast  out  impn^  matter  inserted  In  a  pleading 
which  (»ntajos  proper  avcrmenia;  while  tbe 
demuiter  is  made  use  of  to  root  up  and  cast 
out  tbe  whole  pleading  at  wbteb  ft  is  directed, 
Blias,  Code  PI.  3d  ed.  $  488.  Such  a  motion 
lieing  of  tbe  nature  of  a  demuraer,  wbleb  is 
part  of  tbe  jad^nent  roll,  aad  tba  order  soa- 
taining  the  aawt  being  deeowd  excepted  to,  U 
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is  bdd  zeviewable  on  appeal  tarn  Ae  jnd^ 
ment  In  tbe  case  of  Dod»n  t.  Jfivm.ls 
Mont.  018,  a  motion  was  made  to  strike  oat  a 
couoter-claim  set  up  in  tbe  answer,  and  sua- 
lained.  This  proceeding  was  held  reviewable 
on  an  appeal  from  the  judgment,  on  tbe  groand 
tbat  such  motion  was  In  tbe  nature  of  a  de- 
murrer. 

Was  tbe  action  of  tbe  court  In  striklDC  out 
said  paragraphs  4  and  6  erroneous  f  Aa  to 
paragraph  No.  4,  we  unhesitaiinely  deem  It 
sham,  and  without  force  as  a  defense.  Tbe 
language  of  tbe  clause  In  tbe  bill  of  exchange 
as  to  attorney's  fees  Is:  "The  parties  bemo 
agree  to  pay  all  attorney's  fees  in  case  of  suit 
on  tbls  paper."  Appellant  reasons  tbat  this 
is  a  promise  of  a  certain  sum  upon  tbe  happen- 
ing of  a  contingenCT,  and  until  tbat  oontin- 

feocy  happens,  and  the  attorney's  feeisean>ed. 
y  prosecuting  the  action  to  judgment,  there 
is  nothing  to  pay,  and  that  sucb  fee  cannot  be 
recovered  in  tbe  same  action.  It  seems  to  us 
tbat  the  contingency  for  the  employment  of  an 
attorney  arose  when  default  was  made  in  tbe 
payment  of  said  Ull,  at  tbe  time  and  |riace  of 
payment  expressed  therein;  and  that  tbe  at- 
torney's fee,  if  lawful  to  be  charged,  was 
earned  when  judgment  was  obtained,  and  was 
proper  to  be  allowed  therein.  It  was  inciden- 
tal to  tbe  enfoToementof  said  debt  suii.  and 
was  a  proper  part  of  tbe  collectioB  to  be  made 
in  the  same  suit.  If  lawful  at  all. 

Paragraph  No.  0  of  the  answer  is  an  attempt 
to  plead  tbe  statute  of  Uie  Stale  of  Kentucky, 
and  also,  aa  we  are  Informed  by  apprilant's 
counsel,  tbe  construction  of  snnh  statute  by 
the  courts  of  tbat  Slate.  Does  Ibat  paragraph 
accompllsb  the  purpose  Intended  f  It  to  nrule 
of  tbe  law  relating  to  contracis.  with  but  few 
excepUons,  not  applicable  in  this  case,  that.  If 
a  contract  is  void  by  reason  of  tbe  laws  of  tbe 
place  where  the  same  Is  made  and  is  perform- 
able,  tbe  same  rule  will  be  applied  by  tbe 
courts  of  another  Slate  where  sucb  coatraot  is 
sought  to  be  enforced,  aHboort  soeb  contract 
is  not  obnoziooB  to  the  laws  a  the  latter  Jorb- 
diction.  a  Parsons,  ConL  083;  3  Paraona, 
Bills  &  Notes,  817;  Story,  BiUs,  $  130;  t.Stoir, 
Cont.  %  803;  Bishop,  Cont  (Elnlarged  ed.) 
§  1900.  But  In  order  to  have  onch  lerslga 
law  applied  in  another  jurisdiction  it  most  be 
brought  to  the  aUeotton  of  theeourtby  aetttng 
out  so  much  thereof  as  is  applicable,  and  prov- 
ing tbe  same.  This  Is  the  rale  at  OMnmon 
law  (i  Obltiy.  Fl.  8M);  and  ft  doea  not  •Wmr 
to  have  been  changed  by  the  Codes.  Ettisa, 
Code  PI.  183,  184,  m.  The  case  of  Tknop 
V.  Hateh.  8  Abb.  Pr.  S3,  being  directly  in 
point,  and  tbe  language  so  appropriate  to  tbls 
subjett,  we  quote  a  few  oboDrvatlona  tbero- 
ftom.  Tbeconrt,  by  JUlen,  J.,  am:  *<It  the 
plaintiff  b  driven  to  tbe  Statute  Law*  of  the 
States  of  Ohio  and  Mtcblgan  to  maintain  tlib 
aciion,  and  bound  to  show  tbat  by  tbe  atatntea 
of  those  totes  tbe  trusts  wbleb  be  seeks  to  en- 
ftwce  are  valid,  he  sbould  have  set  out,  at  least 
aubatantlally.the  statutes  nponwUdi  be  rellea 
Tbe  laws  tbemielTM  an  to  be  svarred  and 
pmed  in  tbe  nme  manner  as  otber  fads,  tni 
tbelr  existence  b  tobe  proved  by  copies  erf  tbe 
stalotea,  properly  ex«nirfifled,  as  otber  docu- 
ments ere.  The  averment  that  tbe  tmsia  are. 
by  tbe  law*  of  tbe  MitflB  in  whieb  tbe  bade 
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tire  situated,  valid  and  subsisting  trusts,  is 
tberefom  nolhing  more  tbRU  an  averment  ol 
tbe  coQcliisioD  01  tbe  pleader,  based  (1^  upon 
his  knowledge  of  the  existence  of  certain  stat 
utes,  and  (3)  upon  bia  construction  of  those 
statutes."  Tbe  following  esses  bold  to  tbe 
same  ^«et:  Phinney  v.  Phinnev,  17  How, 
Pr.  197;  Carp  v.  Cincinnati  *  C.  R.  Go.  5 
Iowa,  867;  De  Tim  v.  Orao,  33  Ohio  St  IW: 
Swank  v.  Hvjnagle,  IH  Ind.  458,  9  West.  Rep. 
«39i  Ceniral  Trust  Co.  v.  Burton,  74  Wis.  839; 
3ett$  V.  Baggard,  31  Neb.  857;  Meleod  v.  Con- 
wxiteat  <»  i>  A  fib.  68  Vt.  737. 

In  tbe  ease  at  bar  tbe  pleader  alleged  tbatby 
tbe  statute  of  Keotuc^  $3.SD  only  is  allowed 
as  fee  to  an  attorney  in  aucb  a  case,  and  "  tbai 
a  contract  for  a  greater  budi  as  attorney's  fees 
is  br  tbe  laws  of  said  State  of  Eeutucky  illegal 
And  void."  This  is  an  allegation  of  tbe  plend- 
eKs  conclufiioa  as  to  what  tbe  statute  of  Xen- 
tnckv  provides  in  tfals  respect,  bat  what  that 
law  13 10  terms  is  not  set  forth.  The  court, 
therefore,  properly  granted  tbe  motion  to  elim- 
inate from  the  answer  that  averment.  And 
tbe  party,  having  failed  to  avail  himself  of  tbe 
opportunity  offered  by  tbe  court  to  amend  his 
pleading,  has  lost  the  benefit  of  the  provision 
of  tbe  law  of  Kentucky  (if  there  is  such  a  taw) 
applicable  to  the  bill  of  ncbange,  which  ft  ap- 
pears was  made  there,  and  was  by  its  terms 
payable  there. 

Independently  of  the  question  as  to  what  tbe 
law  of  Kentucky  is,  and  its  effect  upon  the 
stipulation  in  said  bill  for  the  payment  of  at- 
torney's fees,  appellant  contends  thai  said  pro- 
vision ought  to  be  held  IsvaHd  here,  on  ttie 
ground  that  saeb  a  stlpnlatlon  in  a  contract  Is 
obnoxious  to  sound  public  policy;  and  in  sup- 
port of  this  position  cites  cases  from  certatn 
states,  and  also  tbe  case  of  Merchants  J^at. 
Bank  v.  Sevier.  14  Fed.  Rep.  063,  decided  in 
tbe  United  States  District  Court  for  tbe  East- 
CTD  District  of  Aifcansas.  Iqr  Judge  Caldwell, 
and  coDcarred  in  by  Mr.  Ju^iee  HcCrary. 
Respondent  meets  this  proposition  by  tbe  cita- 
tion of  B  line  of  cases  from  the  courts  of  last 
resort  in  other  states  of  the  Dnion  and  also 
finds  support  for  bis  side  of  the  proposition  In 
the  federal  courts,  tn  the  case  of  Witaon  8ete- 
ing  Maeh.  Co.  Moreno,  7  Fed.  Rep.  806,  de- 
cided by  the  Circuit  Court  for  the  Oisirict  of 
Oregon^  per  Deady,  Judge;  and  also  the  case 
of  awoexUin  v.  Bama,  decided  in  United 
States  Circuit  Court,  Kansas  District,  in  1876, 
per  Foster,  J. ,  cited  and  commented  on  in  note  to 
39  Am.  Rep.  406.  Also  tbe  case  of  Bank  of 
British  North  America  v.  Ettit,  6  8a  wy.  96,  de- 
rided by  Jvdge  Deady,  in  the  Circuit  Court 
-  District  of  Oregoo.  wearealsocited  to  1  Ran- 
dolph, Com.  Aper,  g  305;  1  Dan.  Neg  Inst, 
g  62;  the  able  no/esb;  Mr.  Hamilton,  appended 
to  the  case  of  Merchants  Ifat.  Bank  v.  .Srot^r, 
tupra,  and  also  tbe  valuable  note  bv  Mr.  Brown, 
reporier,  appended  to  the  case  of  Witherspoon 
r.  Mussehnan,  30  Am.  Rep.  406.  We  deem  it 
-unneceasary  to  cite  the  caaea  which  can  be  col- 
lected in  support  of  tbe  different  views  of  this 
subject,  because  tfals  has  been  ably  done  by 
tbe  commcotafora,  editors,  ana  aunotators  re- 
ferred to,  which  are  readily  accessible  to  those 
desiring  to  Investigate  tbe  subject.  It  will  be 
seen  by  a  study  of  the  cases  that  daring  tbe 
past  twenty  years  a  ligwous  tfxamtaatton  of 
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this  Interesting  questlcm  relating  to  commereia] 
law  has  been  going  on  in  tbe  courta  of  this 
country,  which  has  resulted  in  no  harmony  of 
conclusions.  The  subject  has  been  so  critically 
and  thoroughly  treated  from  every  point  of 
view  then  remains  very  little  wiglnal  to  be 
said  thereon.  In  tbe  fourth  edition  of  Daniel, 
on  Negotiable  Instruments,  published  this 
year,  (be  author  divides  tbe  cases  upon  Ibis 
subject  into  four  classes,  as  follows;  First, 
those  which  sustain  tbe  validity  of  tbe  stipu- 
lation and  tbe  negotiability  of  the  Instrument. 
Tbe  second  class  of  cases  enforces  the  stipula- 
titrn,  but  denieg  the  negotiability  of  tbe  Instni- 
ment.  The  third  clasa  maintains  tbe  negotia- 
bility of  theinsirument,  butdenlesthe  vaJIdtW 
of  the  stipulation,  because,  as  those  casea  hold, 
it  amounts  to  a  penalty,  tends  to  encourage 
litigation,  is  oppressive  to  debtors,  and  is 
against  the  poli^  of  tbe  law,  and  therefore 
void.  The  xourto  class  of  cases  holds  that  the 
stipulation  renders  the  transacilnn  usurious, 
and  subjects  ihe  instrument  to  the  operation 
of  tbe  statutes  against  usury.  Under  each  of 
these  beads,  a  group  of  cases  will  be  found 
noted  by  the  author.  We  will  briefly  refer 
ro  the  grounds  upon  which  the  stipulation  in 
the  bill  before  us  would,  under  anV  group  of 
such  decisions,  be  held  void,  or  beKl  to  other- 
wise  affect  tbe  inetrumeot  as  negoiinble  papa-; 
and  herein  we  commence  with  the  fourth 
class,  and  follow  In  order  back  to  tbe  first, 
where  It  would  be  held  valid,  and  in  no  way 
viiiate  tbe  character  of  tbe  obligaUon  as  a  ne- 
gotiable instrument. 

The  fourth  dask  treats  the  atlpulatlon  aa  a 
condidoD  wbfch  renders  the  transaction  usuri- 
ous. While  in  this  State  there  la  at  preseat  no 
law  which  would  he  infringed  on  that  particu- 
lar ground,  we  do  not  subscribe  to  the  reason- 
ing whereby  it  is  assumed  that  tbe  stipulation 
is  a  device  to  evade  the  law  against  usurious 
tnterest.  We  vte  inclined  ratber  to  adopt  tbe 
reasoning  of  Mr.  JtuUee  Deady.  upon  this 
point.  He  says:  "Tbe  raling  that  soeh  stip- 
ulation makes  tbe  note  usiiiioua  is  founded 
upon  tbe  unanlhoHzed  assumption  of  fact  that 
tlie  sum  agreed  to  be  paid  as  an  attotbey's  fee 
in  case  Ibe  note  is  not  paid  at  maturity  is  not 
what  it  purports  to  be,  bot  illegal  interest  In 
the  disguise  thereof.  Of  course,  where  it  ap- 
pears that  such  is  the  real  nature  of  tbe  trans- 
action, it  should  be  treated  aocoidingiy.  Bat 
the  fact  cannot  be  assumed,  any  more  than 
that  a  like  sum  of  tbe  alleged  principal  is  il- 
legal interest  In  disguise.  Accordit^ly  tbe 
tendency  of  the  decisions  bostll«  to  this  stipn- 
latfon  is  to  leave  these  untenable  grounds,  and 
bold  it  void  upon  the  groitnd  that  it  la  a  cob- 
Tenlent  device  for  usniy,  and  lends  to  the  op- 
pression of  tbe  debtor."  In  the  case  at  bar. 
the  stipulation  is  to  pay  attorney's  fees  in  tbe 
event  of  suit  "on  this  paper."  and  from  tbst 
point  of  view  we  are  considering  the  objection 
that  a  court  wtwre  usury  laws  prevail  might 
assume  that  the  provialoa  vasaoBvlcetoeTade 
such  tawa  Now.  how  would  a  creditor  <^ 
tain,  through  such  stipulation,  a  greater  sun 
for  the  ose  of  money  than  tbe  law  permits  ? 
The  deblor  io  such  a  case  may  pay  the  amount 
of  tbe  principal  and  tbe  lawful  loteccet.  and 
then  the  stipalaUcm  would  be  null,  for  no  suit 
conld  be  ntlstaiDed  ob  tbs  obUgntlon,  atod  of 
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courae  no  anm  collected  from  tbe  debtor  by 
way  of  attorney's  fee.  But,  in  order  to  carry 
out  tbe  ecbeme  to  evade  tLe  law  against  usury, 
and  enable  the  bolder  of  tbe  paper  to  collect 
more  tban  tbe  taw  allows  for  tbe  use  of  money, 
tbe  debtor  must  collude  aeainst  bis  own  inter- 
est in  a  case  where  be  !s  m  do  way  bound  so 
to  do,  and  default  of  payment  of  tbe  obliffa- 
tioD,  so  as  to  give  elTect  to  tbe  stipulation  for 
attorney's  fees,  and  suffer  siicb  fees  and  otber 
costs  of  suit  to  be  enforced  against  bim. 
Moreover,  tbe  creditor,  in  order  to  profit 
from  tbis  proceeding,  must  obtain  from  tbe 
attorney  a  portion  of  tbe  fee  allotted  to  bim 
for  bis  services,  at  tbe  end  of  tbe  suit:  and, 
where  tbe  stipulation  Is  siicb  tbat  reasonable 
compensation  only  is  allowable,  this  method  to 
avoid  the  law  against  usury  involves  tbe  fur- 
tlier  proposition  that  the  attorney  will  divide 
the  leasooable  fee  allowed  for  bis  services  with 
the  would-be  usurer.  If  tbat  would  be  tbe 
practical  working  of  ibis  melhod  to  evade  the 
laws  against  usury,  tbe  assumption  that  tbe 
stipulation  is  made  for  tbat  purpose,  or  could 
be  used  for  that  purpose,  involves  tbe  assamp- 
tion  tbat  human  nature  is  so  changed  tbat  men 
will  connive  against  their  own  interests,  and 
aid  and  abet  tlie  perpetration  of  wrongs  against 
iberoselves,  without  the  slightest  coercion,  and 
voluntarily  use  the  Uw  which  was  made  for 
their  protection  to  work  to  their  Injury.  It 
has  been  a  masim  sanctioned  by  the  experi- 
ence of  men  from  olden  time  that  tbe  pre- 
sumption is  that  when  a  man  acts  voluutarily 
be  will  not  act  agninst  what  be  tcnows  to  be 
his  own  interest.  If  the  BtlpuIatioD  was  for  a 
oertalo  sum  or  per  centum  for  attorney's  fees, 
which  was  grossly  out  of  proportion  to  the 
value  of  tbe  services,  it  might  well  be  looked 
upon  with  suspicion  in  connection  with  laws 
forbidding  usurious  cbatgea  for  loan  of  money. 
But  where  a  reasonable  attorney's  fee  is  pro- 
vided for,  dependent  ,on  tbe  event  of  suit  for 
rollection  of  the  debt,  and  snob  fee  is  allowed 
for  sadi  aervices  actually  performed,  where 
judgment  Is  recovered,  we  cannot  perceive 
bow  tbe  usurer  could  profit  by  it.  So  in  cases 
where  the  stipulation  is  tbat  the  debtor  wilt 
pay  expenses  of  collection,  without  making  it 
dependent  on  tbe  event  of  a  suit,  tbe  whole 
proposition  is  changed.  Under  such  a  condi- ' 
tion  demands  might  be  put  forth  which  acourt! 
misbt  took  upon  as  incompatible  with  the  pro- 
visions of  law  against  usury.  But  in  such 
cases,  as  remarked  by  Mr.  Juttiee  Deady,  is  it 
not  an  authorized  assumption  for  a  court  to 
presume  tbat  tbe  stipulation  is  made  to  evade 
tbe  law  aninst  usury,  without  any  showing 
to  that  effect?  As  Be  says.  It  would  be  as 
proper  to  presume  that  part  of  Ae  principal  is 
usury  in  disguise,  without  any  showing  to 
tb>a  effect.  IFtilftm  Sneitig  Mach.  Co.  v. 
Moreno,  supra. 

Tbe  third  class  of  cases  on  this  subject  as 
clasBilled  by  Mr.  Daniel  maintains  the  nego- 
tiabiliiy  of  the  instrument,  but  holds  that  the 
■tipnlatloB  Is  penal  and  vnid.  Tbis  group  of 
coses  is  closely  allied  to  those  cited  under  tbe 
fourth  class,  and  the  reasons  in  both  are  very 
much  «lihe,  except  tbat  some  coses  of  tbe  third 
class  do  not  proceed  upon  the  ground  tbat  stat- 
utes against  usury  are  Infriniied  by  the  stipu- 
tettes,  but  without  the  aid  or  supposed  ora  of 
14L.R  A. 


statutes  declare  it  void  on  the  ground  that  it 
encourages  litigation,  is  oppressive  to  tbe 
debtor,  and  is  therefore  against  tbe  policy  of 
the  law.  These,  with  other  considerations, 
were  summarized  in  tbe  case  of  MtrehaHW 
Hat.  Bank  y.  Sevier^  aupra,  as  ground  for 
holdingtbe  stipulation  on  general  principles, 
without  reference  to  statute,  void.  Incoosid- 
dpring  tbe  question  from  tbis  point  of  view,  it 
should  be  borne  in  mind  tbat  it  is  a  stipulation 
of  contract  between  parties  which  tbe  court  is 
asked  to  declare  void,  and,  aa  one  ground 
therefor,  the  obligor  urges  tlutt  it  is  oppreaslva 
Now,  courts  of  equity,  even,  do  not  decUre  a 
contract  void  merely  because  it  i^  ioeiipedient 
or  improvident  3  Pom.  £q.  Jur.  g  928. 
Nor  do  we  find  this  provision  of  Ibe  instru- 
ment bearing  a  likeness  to  those  contracts 
which  the  law  ffsnerally  condemns  aa  against 
public  poltcy,--Blsbop,  ConL  (Enlarged  ed.) 
gg46?-649, — uuless  it  ne  considered  cfaamper- 
tous,  and  we  have  not  seen  that  view  seriously 
urged.  If  this  stipulation  could  be  referred 
to  any  class  of  contracts  which  have  been  held 
contrary  to  public  policy  by  a  long  line  of  de- 
cisions, and  fit  to  the  principle  carried  out  in 
such  cases,  there  woulci  be  more  support  to  that 
view.  It  is  not  against  public  policy  nor 
against  tbe  spirit  of  the  law  in  these  times  that 
attorneys  should  receive  just  and  reasonable 
compenBation  for  services.  Nor  is  it  in  prin- 
ciple unlawful  for  one  to  contract  with  another 
to  reimburse  Ibe  latter  for  a  lawful  expendi- 
ture caused  by  tbe  default  or  wrong  committed 
by  the  promisor.  If  tbe  main  obligation  is 
valid,  and  tbeobligorcan  pay  it,  without  ques- 
tion he  should  do  so  at  maturity;  and  it  would 
seem  merely  stubborn  denial  of  another's  right 
to  compel  (be  obligee  to  go  into  court  to  en- 
force payment,  ana  suffer  tbe  delay,  inconven- 
ience, and  expense  of  such  proceeding. 
Now,  the  parties  have  provided  for  tbis  con- 
dition of  things  in  part  by  a  silpiilatlon  In  the 
instrument  that  fn  such  event,  u  the  obllfree  ia 
driven  into  conrt  by  the  default  of  tbe  obligor, 
tbe  latter  shall  pay  a  reasonable  attorney's  fto 
for  tbe  prosecution  of  tbe  action.  Tbis  has 
been  held  void  as  against  public  policy,  be- 
cause it  is  oppressive  to  tiie  debtor.  We  can- 
not see  on  what  principle  It  should  be  so  bdd. 
In  such  a  case  as  just  stated  tbe  oppresdon  is 
the  other  way,— it  tuoceeds  from  the  partj 
who  has  borrowed  the  other's  money  or  got  his 
goods,  and  refuses  to  pay  for  tbe  same  when 
he  is  able  so  to  do.  But  It  may  be  said  that.  In 
the  event  the  debtor's  circumstances  are  such 
tbat  be  cannot  repay  tbe  debt  when  due.  it 
would  be  oppressive  to  have  judgment  recorded 
against  him  for  the  amount  and  attorney's  fees. 
In  mch  a  case  a  judgment  against  one.  which 
cannot  be  enforced,  will  be  poor  saUsfacUoa 
for  what  the  obligor  received  In  consideration 
for  tbe  note:  and  in  such  case  he  may  offer  to 
confess  judgment  without  action,  at  tbe  matu- 
rity of  the  note,  and  then  it  is  not  at  all  Ukelj 
judgment  would  be  givea  for  attorney's  fees, 
if  tbat  was  shown,  it  fa  not  uncommon  to 
allow  reasonable  attorney's  fees  in  cose  of 
foreclosure  of  raorlgage.  See  cases  cited 
in  note  to  HfrchaiUSr  Sat.  Bank  v.  Setter, 
atqtra,  to  which  we  add  the  case  of  dark 
V.  Ifielio'a,  8  Mont.  872.  Aod  curb  a  con- 
dition does  not  appear  to  liave  received  the 
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attacks  upon  tt  which  have  been  aimed  at  the 
same  ooadUion  Id  a  negtitiable  obligation 
without  mortfcage.  It  is  hard  lo  see  vhy, 
viewed  from  the  staod^pointof  public  poKcy, 
tbestipniation  is  not  as  obnoxious  in  one  kiod 
of  an  obligatiOD  as  auolbec'  Besides,  the 
mongaoe  is  only  collateral  to  the  ohligaitoB  to 
insure  the  paymaot  thereof;  aod-  its  eDf(m»- 
ment  ia  someMmefl  more  oppresstve.  to  the 
debtor  than  a  naked  promise  to  pay,  because 
the  mortfcage  often  takes  property  otherwise 
exempt  from  ezeeulioa.  But  will  Uie  stipu- 
lation eDcoura^litigatiou  2  Viewed  from  one 
skie  it  wiU  ooL  The  delator  will  not  do  anyr 
thing  to  eacourage  the  bringing  of  an  action 
against  himself,  which  involves  his  payment 
c»  a  greater  sum  than  would  be  c^kd  for 
without  action.  Be  will  discouraee  that  re- 
sult, and  to  do  so  he  will  aee  thatbis'obliga- 
tioo  is  satisfied  or  extended.  Is  there  any  real 
motive  for  the  creditor  to  unduly  hasten  Into 
court  with  his  note  or  bill  of  exchange,  simply 
because  his  debtor  would  be  required  to  pay 
the  attoTDfly's  fee.^  matter  from  which  he 
could  pereontlly  gain  nothing?  Woold  he  de- 
cline to  grant  reasonable  extension  to  a  solvent 
debtor,  who  wqs  at  the  time  unprepared  to 
meet  his  obligation,  and  buny  into  court  for 
the  sole  purpose  of  wrencbtng  from  the  debtor 
an  attorney's  fee?   We  do  not  believe  that  ex 

G-iience  shows  that  these  results  (Allow.  The 
U  befojte  ua  found  its  way  into  court  several 
months  after  its  maturity,  and  the  complaint 
avers  that  the  payees  had  often  been  requested 
to  pay  the  same,  and  this  is  not  denied. 

We  come  now  to  the  second  class  of  cases, 
which  enforces  the  sUpuhttioo,  but  denies  ne- 
gotiability lo  Uie  iosirumeot.  See  cases  cited 
under  this  head  by  1  Daniel,  THeg.  Inst.  68. 
It  Is  already  perceived  that  those  opposed  to  the 
stipulation  are  much  divided  among  tbem- 
selvesin  their  views  of  ilse£fect.  The  cases  in 
this  second  class  proceed  upon  the  ground  that, 
although  the  stipulation  is  valid  as  a  condi- 
tion, it  is  a  condition  incompatible  with  the 
nature  of  negotiable  histniments,  because  it 
intiodnces  an  element  of  uncertainty  aa  to  the 
amount  to  be  called  for  thereon.  It  has  been 
pointed  out  by  the  commentators  cited  tUpra 
that,  where  tbe  stipulation  for  an  attorney's 
fee  is  dependent  on  the  event  of  an  action  to 
enforce  payment,  tbe  amount  demandable  at 
maturity  is  not  at  all  affected  thereby;  and 
that,  when  suit  is  brought,  and  it  is  sought  to 
enfom  the  stipulation  along  with  the  principal 
and  interest  of  the  note  or  bill,  it  is  past  due, 
a^d  has  ceased  to  be  a  negotiable  instrument, 
in  the  full  meaning  of  that  term.  This  is 
readily  perceived  by  every  Jurist,  aod  this  sug- 
gestion seems  to  take  awar  much  of  the  force 
of  tbe  idea  that  the  stipulation  introdacea  an 
alemeot  of  uncertainty  Into  the  Instrument, 
vbfcta,  aa  a  negotiable  Instrument,  it  is  unable 
to  carry.  In  thecase  of  MarcAantt'  Nat.  Book 
T.  tievier,  tupra,  Mr.  Juttiee  Caldwell,  in 
touching  npoo  this  view  of  the  stipulation, 
aays:  "  If  a,  stipulatioa  for  an  attomeyla  fee 
14  L.  R  A. 


can  he  upheld  upon  the  nound  that  it  is  a 

valid  agreemeilt  upon  sufficient  consideration 
for  the  payment  of  a  liquidated  sum,  it  Is  not 
perceived  why  a  stipulatioa  to  pay  tbe  taxes 
of  tbe  payee,  or  his  office-rent,  or  the  snlary  of 
his  collector,  or  all  of  these  aod  as  many  more 
as  the  ge&iusof  a  rapacious  creditor  may  de- 
vise, should  not  be  upheld  and  enforced  bv  tbe 
same  mode  of  reasoning.  Mr.  Juatiee  Snars- 
wood;  In  .Wco^ty.  N^m.  84  Pa.  407.  34  Am. 
Bep.  201,  following  Ohie/  Justica  Gibson, 
cbaracterizcs  such  a  provision  as  '  luggage,' 
which  negotiable  paper  is  unable  to  carry,  and 
pertinently  inquires:  '  If  tbis  collateral  E^^ree- 
ment  may  be  introduced  with  impunity,  what 
may  not  bef  In  Daniel,  on  Negotiable  In- 
struments, 49,  it  is  said  that  this  inquiry  is  an- 
swered by  the  assertion  that  such  provisions 
facilitate,  rather  than  incumber,  the  circula- 
tion of  surh  inwtrumciils,  Tbcy  are  not ' lug- 
gage,' bul  b:illasl.  Mr.  Daiiii'i's  nssprtioii  is 
in  the  teeth  of  many  adjiulgi'd  ciiscs.  nniong 
which  arc  well  ccQsidered  judKoienta  of  such 
eminent  jurists  aa  OAkf  '/u^ue  OlbMso,  Mrl 
Jvitiee  Sbara^bodl  &Qd  Iff.  JfMU^opley  * 

"With  great  deference  to  these  able  jurists, 
for  whose  opinion  we  entertain  profound  re- 
spect, we  tbink  there  ia  a  difference  between 
the  stipuliition  for  ultorney'a  fee  iu  the  evout 
of  suit  and  a  stipulation  to  pay  taxes,  offlcc- 
renr,  collector's  sahtry.  horse  hire,  etc.  Tift 
first  stlpnlatfon  depeniis  upon  the  ev^nt  of  a 
suit  after  defanlt  of  payment,  and  after  the 
paper  baf.  ceased  to  be  curreuily  iie^jolinble. 
While  the  pnpcr  is  negotiable,  ami  up  to  the 
very  momi  nl  of  instUuIing  suit,  the  anionnt 
demandiillc  i  hereon  is  exact  and  cerlain, 
the  other  class  of  demands  mentioned  would 
be  of  a  character  which  in  their  nature  would 
render  uncertain  the  sum  to  be  demanded  by 
the  holder  at  maturity,  and  therefore  an  in- 
stmment  containing  such  stipulations,  by 
reason  of  the  uncertainty  of  tbe  sum  to  be 
called  for  at  maturity,  may  well  be  held  not 
to  be  a  negotiable  Instrument.  But  no  such 
stipulations  are  In  the  instrument  before  us, 
nor  did  the  instrument  sued  on  in  tbe  case 
last  cited  contain  them. 

We  think,  on  tlie  whole  consideration,  lliat 
the  cases  cited  In  ihc  fiisK/lass  t>y  Mr.  Diiricl. 
which  sustain  the  vuliriity  of  a  siipulation  for 
attorney's  fee  in  iliv  event  of  a  .suit  and  llio 
negotiability  of  tbe  instrument,  are  tlie  most 
consistent  with  Uie  principles  of  law  in  general 
and  with  ifaoae  special  rules  governlntr  nego- 
tiable instruments.  And  we  approve  the  view 
of  jlfr.  Jvatiee  Deiuly,  in  WiUon  Seieing  Mach. 
Co,  T.  Moreno,  Kupni,  tliat  tbe  attorney's  fee, 
under  such  stipulatiou.  in  the  event  of  suit,  is 
incidental  thereto,  in  the  nature  of  costs,  and 
as  such  fa  Just  and  prop^  and  that  the  stipu- 
lation should  be.  such  as  to  leave  the  Question 
of  the  reasonableness  of  the  dem^id  for  {bct- 
ices  actually  rendered  within  the  gtipCTrafeti 
and  control  of  lAe  courL 

Judgment  U  c^fflmud,  trith  eotU. 

Blaki^  CK  7.,  and  Dir  Witt*  J.,  oodcut. 
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Frank  SWEENEY 
«. 

W.  W.  HUNTER,  Appt, 
(  Pa.  ) 

The  A«t  of  Mm.y  S8.  1887.  ftorUddtnff 
.  the  Mslpunent  of  a  claim  m,gminag  » 
reaident  by  a  dtlsen  of  the  State  to  a 

dtixen  of  aoother  State,  Tlth  the  Intent  to  de- 
prive the  debtor  of  the  rlsbt  to  *tHm  blapetsoiuu 
earnlDBi  or  property  exempt  fro  n  appUoitkm 
to  the  .paraieat  <Nr  talBdebtti  la  uot  nnoODilttu- 
tionaL 

(October 

APPBAI^  by  defeodaDt  from  a  jodgmeiit  of 
the  Court  of  CommoD  Pleas.  No.  2,  for 
Allcfrbeoj  Oouoty,  lo  favor  of  plalatiff  io  an 
actioD  brought  to  recover  tbe  statutory  peoalty 
provided  in  case  of  tbe  assifcoment  a  credi- 
tor of  bis  claim  to  a  nonreaideot  for  tbe  pur- 
pose of  depriviuz  bis  debtor  of  tbe  benefit  of 
tbe  Ext^mptfoD  Laws.  Affiraud. 
The  facts  are  stated  In  tbe  opinioD. 
Mr.  WUlUm  Yost,  with  MeurM.  T.  C. 
Jones  and  A.  T.  Smith,  for  appellaot. 

Mem-t.  John  BIcCleave  and  A.  £.  An- 
deraon.  for  appellee: 

Tbe  exemptloo  can  act  be  waived  by  tbe 
laborer,  and  aldermeu  and  justices  of  tbe  peace 
bave  no  jurisdiction  in  attachmeDt  of  .waiies 
even  upon  sucb  voluntary  waiver  by  the  laborer 
iousmuch  ns  it  would  t>e  against  public  policy 
to  permit  sucb  waiver. 

tirmstone  v.  Maek,  49  Pa.  887,  88  Am.  Dec. 
607. 

If  tbe  Pennsylvania  creditor  went  into  West 
Virginia  and  oommenced.  in  his  owb  name, 
proceedings  wbich  be  could  not  matntalo  in 
FcDnsylvania,  for  tbe  purpose  of  evadinf^  our 
law,  tbe  Pennsylvania  debtor  would  bave  an 
equitable  right  at  common  law  to  an  injiinc- 
tion  to  restrain  said  creditor  from  prosecuting 
aucb  a  suit.  This  is  done  by  eojolniog  the 
creditor  by  tbe  courts  of  PeoDsylnDia,  not  by 
an  order  to  the  courts  of  West  Virginia. 

Cole  V.  Ounningham.  188  U.  S.  1Q7,  83  L. 
ed.  538,  and  cases  quoted  and  approved  in 
opinion. 

Tbe  Act  of  May  23, 1887.  simply  provided  a 
means  of  enforcing  respect  to  toe  proviso  ex- 
empting laborers'  wages,  by.  In  effect,  attacb- 
iiig  a  penally  lo  the  evasion  thereof,  and  is 
constitutioQal. 

The  Legislature  bns  power  to  legislate  upon 
all  subjects  not  prohibited  by  tbe  Constitu- 
tion. 

Com,  V.  Sartman.  17  Pa.  119;  Sliarjilm  v. 
Philadelphia.  21  Pa.  147,  59  Am.  Dec.  759; 
WeittrT  T.  Hade,  62  Pa.  474;  Pennmlvauia  R. 
Go,  T.  ROlet,  66  Pa.  164. 

A  Stat*  may  .psfs  laws  in  regard  to  its  own 
'citir.en8  wblfeb  will  be  binding  and  obligatory 
on  them  when  tbey  ara  wHhout  Its  territorial 


NoTS.— For  note  on  constitutional  ri«tit  of  oltl- 
mns  to  equal  prlvile^aDd  tmmunltifls.  see  Louis- 
vUle  Safety  Vault  *|T.  Co.  v.  Louisville  &  N.  B. 
Co,  (Ky.l  ante,C7P 
14  L.  R.  A. 


llmlti,  and  for  tbe  TUdstlon  of  wbtcb  tbey  may 
be  punished  io  its  courts  whenever  tbe  Slate 
can  find  them  within  its  juriadlciioo. 

State  V.  Main,  16  Wis.  423;  Story,  Confl.  U 
21,  540:  Wbeaton,  Int.  Law,  18(2.  169.  176: 
People  V.  JVto".  7  Mich.  221.  74  Am.  Dec  708; 
Adamt  v.  Aopfe,  1  N.  Y.  178. 

This  Act  of  May  28,  1887,  proTtdes  a  le^l 
remedy  for  the  evasion  of  our  laws,  and  thus 
supplemenu  tbe  equitable  remedy  eslablisbed 
by  Cote  t.  Guninng/iant.  188  U.  R.  107,  88  L. 
ed.  S88,  and  other  cases  above  Hted. 

A  judgment  rendered  in  one  State  against  a 
resident  of  another  State,  wbo  was  not  serred 
with  proress,  and  did  not  appear  in  tbe  action 
either  personally  or  by  authorized  attorney,  is 
not  binding  out  of  the  State  where  rendered, 
allhongh  the  acquisition  of  jurisdiction  may 
bave  beien  by  a  mode,  {e.  g.,  publication.)  rerog- 
nlzed  as  valid  by  the  laws  of  that  State:  aud 
siicb  alMonoe  of  jnrisdfotion  wfll  bar  an  aetioD 
on  sucb  judgment  in  any  other  State. 

Rofjert  V.  BMrns,  27  Pa.  537;  Oalvin  Seed, 
65  Pa.  875;  Reel  v.  Elder,  62  Pa.  H08;  Beett  v. 
Noble,  72  Pn.  110,  IS  Am.  Rep.  668;  ROxr  t. 
Wright.  68  Pa.  471;  Bmpire  v.  Dar/ington,  101 
U.  8.  87,  25  L.  ed.  878;  BieeAoffr.  Wet'-ered. 
76  V.  8.  9  Wall.  812, 10  L.  ed.  889;  i^stet  v. 
Brewer,  9  Cusb.  891^  67  Am.  Dec.  06:  CarU- 
ton  V.  Biekfi^,  18  Gray.  691. 74  Am.  Dee  658. 

The  proceeding  In  the  court  of  West  Vir- 
ginia, whatever  validity  it  may  have  in  West 
Virginia,  by  virtue  of  tbe  statute  law  against 
tbe  properly  of  b  defendant  there  situate,  ceo 
bave  BO  validity  here,  even  of  a  prima  fade 
chnracter.   It  Is  simply  nulL 

How,  then,  are  we  attacking  Ita  full  faith 
and  credit  by  simply  using  H  as  evMence 
in  an  entirely  distinct  proceeding,  and  Involv- 
ing another  matter  altogether? 

llow  can  tbis  present  proceeding  be  said  lo 
be  an  attack  upon  sucb  judgment,  when  such 
judgment,  under  tbe  drcumsiaooea,  conki  not 
be  the  foundation  of  another  judgment  here. 

lyArev  V.  Ketuhwm,  68  U.  8. 11  How.  195. 
18  L.  «d.  648;  Bietell  v.  Wkeefoek,  11  Coah. 
277;  Pi>llard  v.  Baldwin.  22  Iowa,  886;  ihtn- 
bar  T.  Hall^teU,  84  Dl.  168. 

Bald  Act  docs  not  violate  the  oonstltotloDal 

Erovisinn  that  ''all  citizens  of  each  State  shall 
e  entitled  to  all  tbeprlvllegea  and  Immiuftlea 
of  cltizent  oC  (be  aeveral  atales." 

United  Statee  v.  OruOtAank^  99  V.  B.  MS, 
28L.ed.G88.   See  Aum  T.  8  L.  R  A. 

865.  123  Pa.  452. 

Sterrett.  J.,  delivered  the  opinion  of  the 
court: 

The  Act  of  May  88. 1887.  under  wtdch  thla 
suit  WHS  brought,  declures:  "It  riiall  be  un- 
lawful for  any  pt-rsoo  or  persons,  being  achf- 
zen  or  citizens  of  this  Commooweahh.  to  as- 
sign or  transfer  any  claim  for  debt  againai  a 
resident  of  tbtaGommonwealtb  fortbe purpose 
of  having  the  same  collected  bv  proceedings  Id 
attachment  in  courts  ouulde  of  this  ComiiH>i>- 
wealth,  or  to  send  out  of  this  Commonwealth 
by  assign  meot,  transfer,  or  other  manner 
whatsoever,  eiUier  for  or  witbout  value,  any 
claim  for  debt  against  any  icrideot  thereof 
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for  the  purpose  or  with  the  intent  to  deprire 
sucb  peraon  of  tbt  rlgbl  to  bave  bis  personal 
earaicfca  or  propertyeiempt  from  apptwation  to 
tbe  payment  of  htodebts  accordtng  to  ^lnwa 
of  tbls  Common  wealth,  wbere  the  creditor  and 
debtor  and  tbe  person  or  corporation  owln^ 
the  tnnney  intended  to  be  reached  by  micE 
procpediors  are  wltbtn  the  jurisdiction  of  tbe 
courts  of  this  Commonwealth:  and  tbe  person 
or  persona  assigning  or  transferrine  ady  snob 
claims,  for  the  purpose  orwitb  tbe  Intent  afore- 
said, shall  be  liable  In  an  action  oF  debt  to  tbe 
person  or  persons  from  whom  any  such  claim 
shall  have  been  collected,  by  atiacbment  or 
otherwise,  outside  of  the  courts  of  Ibis  Common- 
wealth, for  tbe  fall  amount  of  debt,  intereet  and 
costs  so  collected,  and  the  defendant  or  defend- 
ants therein  shall  not  be  entitled  to  tbe  beneQt  of 
the  £xempttoD  Laws  of  this  Commonwealth 
upon  any  execulfon  pn>c»8B  issued  upon  atiy 
judgment  recovered  la  any  sucb  action." 

Tbe  purpose  of  the  Act,  as  expressed  in  Its 
title,  is  "to  secure  tolsbArers.  wltnintbieCom- 
-moDwealib,  tbe  benefit  of  tbe  Exemption  Laws 
for  this  CommoDwealib,  and  to  prevent  as- 
rignment  of  dalms  for  tbe  purpose  of  securing 
^eir  collection  against  laborers  outside  of  tbu 
Common  weal  lb."  Pub.  Laws,  1B4.  The  Act 
was  doubtlesa  passed  topreyentevasiotisof  the 
proviso  fo  the  Mb  eeciloB  of  our  Act  of  1845. 
which  derlares  "that  tbe  wages  of  any  laborer 
or  the  salary  of  any  person  in  public  or  prhate 
employment  shall  not  be  liable  to  attai-bment 
in  the  bands  of' the  emplover."  This  proviso 
is  a  general  law.  applicabfe  to  all  judgments, 
-whether  entered  in  the  common  pleas  or  be- 
fore a  justice  of  the  pence.  Catlin  v.  Shi&ign, 
29  Pa.  264.  It  has  been  held  that  the  exemp- 
tion given  by  it  cannot  be  waived,  aori  t^iat  al- 
flermeo  and  justices  of  Che  peace  bave  no  jur- 
isdiction in  attachment  of  wages,  even  upon  a 
voluntary  waiver  by  tbe  part;  entitled  to  sucb 
exemptioti,  because  It  would  oe  asraiost  public 
policy  to  permit  such  waiver.  Pfrmttona  r, 
Jta/sk;  49  Pa.  887,  88  Am.  Dec.  507. 

The  exemption  must  therefore  be  regarded  as 
grounded  on  public  policy,  looking  to  the  pro- 
tection of  laborers  and  their  families,  even 
against  tbrfr  own  vohintary  acts. 

it  is  claimed  tliat  tbe  case  at  bar  H  an  fllus- 
tratton  of  tbe  evil  intended  to  be  remedied. 

Plaintiff  and  defendant  are  both  citizens  of 
tliis  State.  The  former  was  employed  as  bag- . 
gage-master  on  the  Baltimore  &  Ohio  Railroad, ; 
the  lines  of  which  extend  into  this  State.  Mary 
land  and  Weet  Vfn;tnta;  and  Uie  latter  was  en- 
gaged In  tbe  bnsinef*  of  an  undertaker,  etc. 
Plaintiff  became  hidebled  to  tbe  defendant  In 
the  sum  of  about  $60,  wblcb  tbe  latter,  under 
tbe  laws  of  (his  State,  was  unable  to  collect. 

It  was  alleged  by  plaintiff,  and  testimony 
-was  introduced  to  prove,  that  defMdant,  in 
violation  of  tbe  Act  of  1887,  above  quoted,  as- 
signed bis  account  to  G.  O.  Smith,  a  dtlzen  of 
West  Tirglrda.  for  the  porpoae  and  #!lb  tbe 
iDientioD  of  having  tbe  amount  thereof  col- 
lected by  attaching  plaintiff's  wages  in  the 
hands  of  his  employer,  tbe  Baltimore  and  Ohio 
Kailroad  Company,  but  In  that  State,  tbe  laws 
of  which  authorizesutA  proceeding,  but  with- 
<mt  the  benefit  df  exemption;  that  in  Septem- 
ber. 1687.  Mr.  Smith,  the  aasi^ee  of  tbe  claim, 
attached  plaliitUrs  mgm  tn  tbe  hands  of  Ute 
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j  raflroad  company,  under  tbe  'West  Yirgibla 
,  Law;  and  tbe  matter  was  so  proceeded  In  that, 
on  October  SB  following  the  money  bound  by 
the  attachment  was  paid  to  the  justiee,  before 
whom  the  proceeding  was  bad,  by  the  gar- 
nishee company,  and  tbe  jud};taent  was  satis- 
fied.' Tbe  plaintiff  bad  no  notice  of  tbcaitach- 
ment  other  than  that  given  bim  by  tbe  gar- 
nishee, and  did  not  appear  either  in  person  or 
by  attorney.  Thissuit  wasaflerwards  brougUt 
by  him  to  recover  the  penalty  apecifled  in  the 
Act  above  quoted. 

The  evidence,  tending  to  prove  that  defeixl- 
ant  In  assigning  bis  claim  violated  tbe  provis- 
ions of  the  Act,  etc.,  was  siibmitred  to  the 
Jury,  under  proper  instructions,  and  a  verdict 
10  favor  or  plaintiff,  for  $48.16,  wai  rendered. 
On  that  verdict  judgment  was  afterwards  en- 
tered, and  this  appefd  was  taken  bydefendant. 

By  necessary  impUcation,  the  verdtct  estab- 
lishes all  tbe  facts  necessary  to  constitute  a 
violation  of  tbe  prbvtsions  of  tbe  Act  of  3887, 
and  tbe  only  question  presented  for  our  con- 
sideration is  the  constitutionality  of  the  Act 

It  is  difficult  to  understand  why  an  Act, 
sncb  as  that  in  qoMtion,  grounded  on  consld*- 
erations  of  pnblic  policy  and  intended  to  pro- 
tect laborers  In  the  use  and  enjoyment  <tf  their 
eamfngs,  by  forbidding  violations  of  evasions 
of  an  Exemption  Iaw  by  our  own  citizens,  can 
be  regarded  as  obnoxious  to  the  provisions  of 
the  CoustitutioA,  either  State  or  Federal. 

If  the  defendant,  Hunter,  for  the  purpose 
of  evading  tbe  Exemption  Law  of  bis  own 
State,  bad  gone  in  perron  into  a  West  Yir^nia 
couVt  and  there,  in  his  own  name,  commenced 
proceedings  by  attachment,  for  the  purpose  of 
thus  enforcing  payments  of  his  claim  (which 
be  could  not  have  done  here),  the  plaintiff, 
independently  of  the  Act  of  1^7,  would  bave 
had  a  remedy  in  equity  to  restrain  him  from 
prosecuting  euch  attachment  against  the  wages 
of  tbe  defendant  in  the  hands  of  his  employers. 
That  remedy  would  have  been  in  tbe  courts 
of  this  State  by  injunction  a^inat  tbe  attaching 
creditor,  not  by  an  order  directed  to  the  West 
Virginia  court.  This  principle  appears  to  be 
recognized  in  Cole  v.  Cunningham,  1S8  V.  S, 
107.  S3  L.  ed.  688,  where  the  subject  is  fully 
and  ably  discussed  by  tbe  present  chief  jusljce 
of  the  Supreme  Court  of  tbe  United  Stales. 
It  Is  there  held  that  in  proper  cases  isuoh  we 
think  as  that  under  consideration),  the  Consti- 
tution of  the  United  States  permits  the  equity 
courts  of  one  State  to  control  persons  within 
their  Jurisdiction  from  prosecuting  suits  In 
another  Slate;  and  that  tbe  exercise  of  th^t 
power  is  no  violation  of  the  constltutiomil 
provision  which  requires  that  full  faith  and 
credit  be  given  in  each  State  to  tbe  judicial 
proceedings  of  every  other  Slate.  In  Story 
on  Equity  Juriaprndence,  S§  899,  900,  the 
principle  Is  Ibna  stated:  "But,  althouch  the 
courts  of  one  country  hdre  no  authoriQr  to 
stay  |»oceedingB  In  the  courts  of  another,  they 
have  an  undoubted  authority  to  control  all 
persons  within  tbelr  own  territorial  limits. 
When,  therefore,  both  parties  to  a  suit  in  a 
foreion  country  are  resident  within  the  terri- 
torial  limits  of  another  country,  tbe  courts  of 
equity  of  the  latter  may  act  in  pertonam  npbn 
those  parties  and  direct  them  by  injunction 
to  proceed  do  further  in  audi  salt.  ^  In  tuch  a 
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case  tbeae  courts  act  upoo  Uie  acknowledeeil 
principles  of  public  law  in  regard  to  Jurudic- 
Hon.  They  do  Dot  pretend  to  direct  or  coDtrol 
the  forego  court,  but  witbout  regard  to  the 
sitiiatioD  of  the  subject  matter  of  Uie  dlspate, 
tber  conslda  the  equities  bet  ween  the  partiqp, 
»Da  decree  in  pertonam  according  to  thooe 
equities.  ...  It  is  now  held  that  whenever 
tbe  parlies  are  recideot  wiihin  a  countiy,  the 
courts  of  that  couatr;  hare  full  authority  lo 
act  upon  them  persouaUy  with  respect  to  tbe 
subject  of  suits  Id  a  foreign  country  as  the  ends 
of  justice  may  require;  and,  with  that  riew. 
Older  them  to  take,  or  omit  to  take,  any  steps 
and  proceedings  In  any  other  court  of  justice, 
whe'bpr  in  the  Bame  country,  or  in  any  foreign 
country." 

ii  Hiitate  court  has  tbe  power  to  thus  restrain 
its  citizens  and  prevent  the  evasion  or  nuUifi- 
catlon  of  its  laws,  what  is  there  to  preveat  the 
Legislature,  which  can  enlarge  or  limit  such 
Jurisdiction,  from  enacting  laws  the  effect  of 
-which  will  be  similar  to  that  of  proceedings 
bv  injunction?  It  is  the  province  of  the  Leg- 
islature to  provide  a  remedy  for  any  aod  every 
exibLintE  evil;  and  it  is  certainly  competent  for 
It  to  say  what  thai,  remedy  shall  be,  whether 
by  injunction,  or  by  tbe  imposition  of  fine  or 
penalty,  or  both  concurrently.  It  may,  there- 
fore, provide  a  cumulative  statutory  remedy 
in  ihe  shape  of  a  penalty  for  the  Infraction  or 
evasion  of  any  law,  and  especially  laws 
grounded  on  pu'blic  policy.  In  a  public  point 
of  view,  ii  is  pariicularly  important  that  such 
Uwa  should  be  obeyed  and  respected  In  spirit 
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AS  well  as  in  letter.  The  Act  of  1887  wis 
douUless  passed  with  that  view. 

We  are  unable  to  see  whovio  it  can  be 
noxious  to  the  constitutional  provisinn  thit 
"  all  citizeos  <tf  each  ^te  shall  be  entitled  t» 
all  the  iwivil^tes  and  immuntifes  of  dtinoc 
of  the  several  sutes."  U.  8.  Const  art  4,  §t 
As  a  citizen  of  this  Commonwealth  the  defend- 
ant  owed  allegiance  lo  her  laws,  one  of  wbick 
forbade  him  to  take  by  any  lenl  process  tiw 
pUintiff's  earnings  and  apply  theni  to  bis  own 
claim,  and  thus  perhaps  luve  plaintiff  and  bis 
family  without  the  aeccs— ry  mesns  of  subslM- 
enoe.  If  be  did  do  so.  no  matter  bow  or 
where,  he  violated,  both  In  letter  and  spirit,  s 
law  of  his  own  State  which  he  was  in  do^ 
bound  to  obey,  and  there  appears  to  be  an 
reason  why  be  should  be  permitted,  under  th^ 
datm  that  he  is  a  citizen  of  the  United  Btato, 
to  thus  ignore  bis  oUigation  to  bis  own  State 
and  tbe  Taws  thereof  not  in  oonflict  with  tint 
OoBstitulion  and  laws  of  tbe  United  States. 

The  defendant,  a  resident  of  this  State,  as- 
signed bis  claim  to  a  resident  of  West  Vi^is 
for  tbe  purpose  of  gain  Ing  an  advantage  wliidt 
he  could  not  enjoy  under  the  law  of  thii 
Siste.  In  doing  this  he  com  mil  ted,  as  tbe 
verdict  eatablishea,  acts  which  are  (orblddes 
by  the  law  under  oonsidentioD.  Thst  law,  is 
effect,  compels  him  to  make  xestitutiao,  bj 
way  of  penalty,  to  his  aggrieved  debtor. 

We  think  the  court  was  right  in  holdisg 
that  the  Act  of  1887  is  ooastitattoasl;  aid  *e 
discover  no  error  in  nnj  jof  the  tvbagk 
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H.  A.  BAOa,  Appt., 
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WILHIKGTON.  COLUHBIA&  AUGUSTA 
a  CO. 

(  N.  C.  > 

A  atate  stetate  oompellins  Ibe  ■blpuemt 
of  frelfirht  wtthin  a  oerUUn  time  after 
t-eeelt  lag  H  under  a  penattrfOFrtefanltlsnot 
an  UBOonsUtuctonal  regulation  of  Interstate  com- 
meroe  as  to  f  red^lit  for  sblpment  out  of  the  State 
as  It  tends  not  to  trannnel  or  obsteoct,  but  to  ex- 
pedite^ SOA  oommero*. 

(December  S3. 18B1.) 

APPEAL  by  pl^ntiff  from  a  judgment  6f 
tbe  Superior  Court  for  Mew  Hanover 
County  in  favor  of  defendant  Id  ao  aotion 

brought  to  recover  the  statutory  penalty  for 
neglect  of  defendant  to  ship  plaintiff's  goods 
witbin  five  days  after  they  were  delivered  to 
Jt  for  abipment.  Beoerted. 

TRrYis.—Var  ■  ruAe  on  state  power  to  regulatfi 
frei^ls  ftnd  raree.  see  Cleveland,  0.  C.  R  CV). 
v.-OlOfeerilDd.)  9  L.  B.  A.  754. 

Tot  note  on  power  of  BtBtes  to  rerulate  their  fn- 
temal  oonuneroe'  seneraUjr,  see  People  v.  Budd  (17. 

JFor  note  on  power  o(  Conirren  to  resQIate  oom- 
meroe^  see  State  v.  lndlaDa  4k  O^O.Qm  4i  |Ua.Oa 
ilndjfll*  R. A. 57ft. 

U  L.  R.  A. 


Statement  by  Army,  J.: 

This  was  a  dvll  actton,  braa|^t  to  lecowr 
a  penalty  imposed  by  section  1H7  of  tbe  Cbde 
for  detentkm  of  frefgfat  more  than  Ave  days 
after  deliveiy  for  shipment  withoat  tbe  coo- 
seat  of  tbe  consignor,  tried  before  ArmMd, 
at  September  Term,  1800,  of  the  Supenw- 
Court  of  New  Hanover  County.  The  termini 
of  the  daCendaDt's  road  are  one  In  Nortb  Caro 
Una  and  the  other  in  South  Carohaa.  Tbe 
goods  were  consigned  by  a  shipper  hi  Wil- 
mington, N.  C,  to  a  person  at  a  statioaoa 
defendant's  line  in  South  Carolina.  Tbe  coeH 
intimated  an  <^inion  that  the  statute  was  uo 
constitutional  as  to  freight  shipped  beyond  tbe 
limits  of  tbe  State  of  Nortb  Carolina,  sod  ibsi 
the  plaintiff  oould  not  recover.  •  IHaiotiff  there 
upon  anhmitted  to  a  judgment  of  nmsd^  snd 
appealed.  • 

Mr.  €laoi^  Roaatr««for  afqwUant. 
Jaalius  Davl*  for  i^ipeltee. 

A  vary*  /•)  delivered  tiie  opiolen  of  tbe 
court: 

The  power  to  regulate  commerce  among  tbe 
several  states,  as  iral  as  with  foraign  natioB«. 
was-  delegated  to  the  federal  goveromeiH,  In 
pursuance  of  a  preoonoeived  purpose  cd  tbf^ 
part  of  the  leading  representaUvas  of  poblir 
opinion  to  provide  foe  and  proaoote  tbe  ttrt 
asd  npKfstncted  aatoaad  ioleiidiaageofcoai- 
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tnodlHes  between  the  atafes.  It  apprars  fFom 
contemporaneous  history- of  the  condition  of 
the  coMitrT,  especially  from  the  jouroala  of 
the  OeDenu  Assemblies  of  the  states  and  of 
the  federal  cooTeDtfona,  that  there  was  a  deep- 
seated  derire  in  all  parts  of  the  UDfon  to  estab- 
lish a  uniform  system  of  commercial  recula- 
tion,  such  as  would  prohibit  one  State  from 
Importng  burdene  upon  the  business  of  citizens 
of  other  states,  whether  by  a  tax  upon  their 
persons  or  property  in  transitu,  or  tbelr  goods 
when  offered  for  sale,  or  by  an  Import  tax. 
1  Elliott,  Deb  140:  6  Elliott,  Deb.  640.  The 
earlier  cases  that  gave  rise  to  the  conutTuctlon 
of  this  clause  of  the  Gonstltutinn  were  chledy 
controTersiea  as  to  the  right  of  a  Slate  to  levy 
«  tax  upon  passengers  or  products  passing 
tbrouffb  and  aloag  its  highways  to  a  market 
beyond  Its  borders.  The  test  of  ooDBtituHon- 
aliy  to  yrVkh  every  doubtful  state  statute  was 
subjected  was  (nvolvcd  Id  the  inquiry  whether 
its  enforcement  would  tend  to  trammel  the 
trade  between  citizens  of  dHferent  states  or 
embarrass  them  in  passing  from  one  to  an- 
other. The  Idea  was  crystalliTed  by  JvKtice 
Strong  Id  the  defloitlon  of  "regulating  com- 
merce,''given  by  him  In  Banitibal  <fe  St.  J.  R, 
Oo.  T.  miten,  96  U.  8.  470,  U  L.  ed.  .139,  to 
wit:  "Transportation  Is  essential  to  commerce, 
or,  rather,  It  is  commerce  itself;  and  every 
obstacle  to  it,  or  burden  laid  upon  It,  by  legis- 
lative authority,  is  regulation."  "Ward  -v. 
Maryland,  79  U.  S.  13  Wall.  418,  90  L.  ed. 
449:  Vaae  of  8taU  F^ght  Tax,  8S  U.  S.  16 
Wall  882,  21  L.  ed.  146;  WttUm  t.  Mimvri, 
«1  U.  S.  876,  38  L.  ed.  847;  Bendmonv.  New 
Tork,  92  n.  8.  869,  88  L.  ed.  54.H;  C/<y  Lung 
T.  Fiwman,  92  U.  8.  875,  23  L.  ed.  650. 

"Commerce,"  said  Chiff  Jvstire  Marshall, 
"undoubtedly  Is  traffic,  but  it  is  something 
more,  it  is  iotercourse."  The  police  power  is 
the  ■atbority  to  establish  such  rules  and  regu- 
lations tor  toe  conduct  of  all  persons  as  may 
be  conducive  to  the  public  interest,  and,  under 
our  system  of  government,  is  vested  In  the 
liegisiatures  of  Gie  several  states  of  the  Union; 
the  only  limit  to  its  exercise  being  that  the 
statute  shall  not  conflict  with  any  provision  of 
the  State  ConstltutloD  or  with  the  Federal  Con- 
stitution, or  laws  made  under  Its  delegated 
power.  Martin  v.  Svnfer,H  U.  8.  1  Wheat. 
326,  4  L.  ed.  102;  8taU  v.  Moore,  104  N.  C. 
714;  SlaU  Tax  on  Railroad  Oroat  Receiptt,  82 
V.  8.  16  Wall.  284,  91  L.  ed.  164. 

So  long  as  the  state  legislation  is  not  In  con- 
flict with  any  law  passed  by  Congress  in  pur- 
suance of  its  powers,  and  is  merely  intended 
and  operates  in  fact  to  aid  commerce,  and  to 
expedite,  instead  of  hindering,  the  safe  trans- 
portation of  persons  or  property  from  one  com- 
monwealth to  another,  it  is  not  repugnant  to 
Ibe  Constitution  of  the  United  States,  and  will 
be  enforced  either  as  supplementary  to  partinl 
federal  statutes  relatini;  to  thettame  subject,  or 
tn  Heu  of  auch  legialation,  where  Congress  has 
not  ezerdsed  its  powers  at  all.  Morgan'$L.  A 
7".  if.  A  8.  8.  Co.  V.  Ix>m&inna  Board  ef 
Jfealth,  118  U.  8.  466,  80  L.  ed.  237;  Train  v. 
Boston  Ditinfeeting  Oo.  144  Mass.  528,  4  New 
Eng.  Rep.  437,  59  Am.  Rep.  113;  Smithv.  Al- 
abama, 124 'U.  S.  465,  81  L.  ed.  608:  ITath- 
title,  O.ASLL.  B.  Oo.  t.  Alabama,  128  U.  8. 
1W.  88  L.  ed.  868;  WOUm  v.  Mimuri,  91  U.  8. 
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273,  23  L.  ed.  347;  Chiengo  A  K  W.  B.  Oo.  t. 
yuller,  84  U.  8.  17  Wall.  560,  21  L.  ed.  710. 

The  power  of  Cfmgreis  over  commerce  be- 
tween the  stales  is,  as  a  general  rule,  exclusive, 
and  lis  inaction  la  equivalent  to  a  declaralion 
that  it  shall  be  free  from  any  restraint  which 
It  has  the  right  to  Impose,  except  by  such 
statutes  as  are  passed  by  the  states  for  the  pur- 
pose of  factlitntiDg  the  safe  tranprnisslou  of 
|;oods  and  carriage  of  passengers,  and  arc  not 
in  conflict  with  any  valid  federal  legislation. 
Cooley,  Const.  Llm.  696;  Jfoiifo  Cwunto  t. 
Ktwhalt,  108  U.  8.  897. 26  L.  cd.  288;  WiUm 
V.  MeNamee.  102  U.  8.  578,  26  L.  ed.  284; 
WiUnn  V.  Btaek  Bird  Creek  Marah  Co.  27  U. 
8.  2  Pet.  245,  7  L.  ed.  412;  Pound  v.  Turek, 
96  U.  8.  459,  24  L.  ed.  625;  Turner  v.  Mary- 
land, 107  U.  8.  88,  27  L.  ed.  870;  Morgan'*  L. 
A  T.  R.  A  8.  8.  Co.  T.  Vmixiana  Board 
Bealth,  tvpra.  Wnlllar  Instances  of  statutes 
falling  within  theforegolDgexceptiuD  are  found 
In  those  relating  to  harbor  pilotage,  beacons^ 
Imnys,  the  improvement  of  navigable  waters, 
the  examination  as  to  fitness  of  engineers  and 
other  rnilroad  employes,  and  which  are  dis- 
cussed by  the  courts  In  the  cases  cited  above. 
The  validity  of  these  and  other  state  laws,  which 
relate  directly  to,  or  Indirectly  affect,  rom- 
merce  between  the  states,  has  been  sustained 
upon  the  ground,  either  that  the  particular 
statute  upon  Its  face  appeared  to  nave  been 
pamed  for  the  purpose  of  expediting  the  safe 
transportation  of  persons  and  prope'rty,  or  in 
the  exercise  of  police  powers,  which  it  is  more 
eoDvenlent  to  leave  subject  to  local  legislation, 
such  as  the  building  of  bridges  over  Inhnd 
navieable  streams. 

Where  the  manifest  tendency  of  enforcing 
such  laws  has  been,  as  far  as  could  be  fore< 
seen  from  their  terms,  to  impede  the  free  and 
expeditious  conduct  of  cntnmerce  over  inter- 
state lines  by  land  or  water,  they  have  been 
declared  repugnant  to  the  organic  law,  and 
void,  even  where  Congress  had  failed  to  legis- 
late on  the  branch  of  the  subject  to  which  they 
relate.  The  futile  attempts  by  State  Legisla- 
tures either  to  give  exclusive  privileges  to  a 
particular  telegraph  company,  or  to  subject 
telegraph  companies  geocrally  to  such  license 
tax  or  tax  on  messages  as  would  Imply  the 
right  to  destroy  their  business  by  burdening 
them  with  sucn  imposts,  illtistralea  the  view 
which  wc  have  submitted,  that,  where  Con- 
gress has  not  exercised  a  poli,ce  power  com- 
prehended under  the  general  authority  to  rec- 
ulale  commerce,  the  states  may  exercise  the 
power  to  aid,  but  not  toimpede  or  obstruct,  it. 
Penmeola  Tettg.  Go.  v.  Wcttem  V.  Teleg.  Ch. 
96  U.  S.  1.  24  L.  ed.  708;  WetUm  O.  Teirg. 
Co.  T.  Texaoy  106  U.  8.  460,  26  L.  ed.  1057; 
Leloup  r.fbHof  Mobik,  187  U.  8.  640, 88  L. 
ed.  8tl. 

The  Supreme  Court  of  the  United  States  has 
also.  In  a  long  line  of  cases,  passed  upon  the 
power  assnmra  by  some  of  the  states  to  Im- 
pose  a  tax  on  persons  or  goods  in  tranafttt  to 
another  State.—a  license  tax  upon  traveling 
salesmen,  who  might  offer  to  seil  within  tbeir 
borders  merchandise  manufactured  in  or  com- 
modities shipped  from  another  State,  before 
such  articles  of  commerce  should  become  in- 
termingled with  Its  own  nroduets.  These  ad- 
jtidicalions  within  the  last  decade  marked 
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mucl)  more  cleaiiy  tbe  line  to  wblch  CoDfcress 
mav  rig^tfullv  claim  exclusive  authority  to 
legislate,  and  a&ve  also  iodtcated  more  deflO' 
itely*  ll^e  limit  to  wbicb  tbe  states  may  still 
cross  tbat  boundary  in  tbe  exercise  of  permis- 
sive police  power.  The  contrcdllDg  pria- 
dple  wblcb  pei-rades  all  of  tbem  u  tbat 
only  «acb  legislalioo  by  tbe  stateii  Is  iobib 
ited  as  Impedes,  obsiructs  or  controls  com- 
merce, or  comes  in  conflict  witb  some  statute 
passed  by  CoDgress  to  regulate  it,  Robbms  v. 
Shdby  Covnlp  Tax  Ditt.  120  U.  S.  489, 30  L.  ed. 
694;  3deCaU  v.  California,  136U.  B.  104.  84 
L.  ed.  898;  AOttTM.  Texas,  128  U.  8.  189,  82 
L.  ed.  868;  Lyngv.  Miehigan,  135  U.  S.  166, 84 
L.  ed.  158;  WalUng  v.  iWc,  116  U.  S.  446. 
29  L.  ed.  691;  Inman  8.  8.  Go,  v.  Tinker,  94  U. 
8.  238,  24  L.  ed.  118;  Be  Rahrtr.  140  U.  8. 
545,  85  L.  ed,  573;  Bowman  v.  Cfiieago  A  N. 
W.  R.  Co.  125  U.  S.  465,  81  L.  od.  700;  Philor 
delphia  d  8.  8.  8.  Co.  v.  J^ennat/lvania,  123  U. 
ti.m80L.  ed.  1200. 

la  Manaibal  ASt.  J.  B.Oo.r.  Huten, supra, 
Juetiee  Strong,  delivering  the  opinion,  said: 
"Many  acts  of  a  Stale  may.  indeed,  affect 
comm*erce>  witbout  amoontiug  to  a  legulalion 
of  it,  in  the  constitutional  sense  of  tbe  term; 
and  it  is  aomelimea  ditbcult  to  distinguish  be- 
tween tbat  which  merely  affects  or  influences 
and  tbat  which  regulates  or  furniahes  a  rale  of 
conduct.  .  .  .  While  we  unhesitatingly 
admit  that  a  State  may  pass  sanitary  laws 
OBd  laws  for  tbe  protection  of  life,  liberty, 
health  or  property  within  its  borders;  while  it 
may  prevent  animals  suffering  froai  ccnlagious 
or  infectious  diseases,  or  convicts  from  enter- 
ing the  Stale;  while,  for  tbe  purpose  of  self- 
prolection,  It  may  eshibliab  quarantine  and 
reasonable  inspection  laws, — it  may  not  inter- 
fere with  transportation  into  or  through  the 
State  beyond  what  is  absolutely  necessary  for 
its  self- protection.  It  may  not,  under  the 
cover  of  exerting  its  police  power,  subslanlially 
prohibit  or  burden  either  foreign  or  interstate 
commerce."  In  WtUon  v.  m»ao«Ti,  91  C  S. 
2S3,  n  L.  ed.  347,  ft  is  said:  "The  fart  tbat 
Congress  has  not  seen  fit  to  prescribe  any  spe- 
ciQc  rules  to  govern  interstate  comnLerce  does 
not  affect  the  question.  Its  inaction  on  this 
subject,  when  considered  In  rt-fcrence  to  its 
legislation  witb  respect  lo  foreign  commerce. 
Is  equivalent  to  a  declaration  ibat  inter^'iale 
commerce  shall  be  free  and  untrammeled."  In 
Wntern  V.  Ttleg.  Co.  v.  PendUt-m,  122  U.  S. 
358,  30  L.  ed.  X189.  Jmtice  Field  says:  "In 
these  cases  tlie  supreme  authority  of  Congress 
over  the  subject  of  commerce  by  the  telejirapU 
with  for(;ign  countries  or  among  the  stales  ia 
affirmed,  whenever  that  body  ctiooses  to  exett 
its  power;  and  it  Is  also  held  tbat  the  State  can 
impose  no  impediments  to  the  freedom  of  that 
cnmmerce.'*  In  Walliiig  v.  People,  116  U.  S. 
446,  29  L.  cd.  C91,  Justice  Bradley,  speafeine 
for  tbe  court,  says:  "We  Imve  repeatedly  held 
that  so  lonji  as  Congress  docs  not  pass  any  law 
to  regulate  commerce  among  tbe  f>everat  stales 
ft  thereby  indicates  that  such  commerce  shall 
be  free  and  untramTneKd."  Broten  v,  ffoutton, 
114  U.  S.  631,  29  L.  ed.  260.  When  we  come, 
therefore,  to  the  aiiplicalion  of  tbe  aiilboriti('i( 
to  the  case  al  bur,  IIjc  queslinu  arises  at  the 
threshold  of  the  inquiry  whether  the  statute 
which  is  drawn  in  question  would,  in  Its  en- 
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forcement,  tend  to  trammel  or  obstruct  the 
trade  carried  on  between  the  states,  and  not 
whether  it  might  remotely  influence  It.  The 
statute  (Code,  ^  1967)  which  was  declared  to 
be  repugnant  to  the  Constitution  of  the  United 
States  in  the  court  below  Is  as  follows:  "It 
shall  be  unlawful  for  any  railroad  company 
operatinic  in  this  Slate  to  allow  any  freight 
they  may  receive  for  shipment  to  remain  un- 
shipped for  more  than  five  days,  unless  other- 
wise agreed  between  tbe  railroad  company  and 
tbe  shipper,  and  any  company  violating  this 
section  shall  forfeit  and  pay  tbe  turn  of  tweniy- 
flve  dollars  for  each  day  said  freight  remains  tin- 
shipped  to  any  person  suing  for  the  same." 
Keilher  the  Act  of  Congress  passed  in  1887  to 
regulate  commerce,  nor  theamendaioi^  Act  of 
18^0,  prescribestbe  time  or  tbe  manner  in  which 
freifiht  received  for  shipment  to  another  State 
shall  be  forwarded,  nor  do  these  statutes  clothe 
tbe  commission  with  power  to  regulate  tbe 
time  of  sliipment-  Therefore  if  the  defendant 
Company,  whose  line  extends  into  the  section 
of  our  Slate  where  many  farmera  are  en^gcd 
in  raising  vegetables  for  sale  in  northern  cities, 
should,  for  the  purpose  of  stimulating  produc- 
tion in  a  State  further  south,  and  more  remote 
from  tbe  markets,  fail  to  furnish  truneporta- 
tion  to  this  class  of  persons  km>wn  as  "truek- 
eis"  for  more  than  five  days,  and  thereby  give 
to  tbe  planiersof  South  Ciirolina  tlie  exclusive 
benelitsof  the  markets  till  vegetables  of  ibe 
same  kind  then  mature  here  should  ripen  in 
Virginia,  tbe  producers  would  suffer  loss  witb- 
out  adequate  remedy,  because  no  provisioo  is 
made  in  any  nationu  law  for  preventing  sucb 
secret  preference.  It  would  be  almost  impos- 
sible ill  the  very  nature  of  tbiofn  to  prove  Ibe 
existence  of  such  a  purpose,  tbou^  in  Cact 
enlcrtained  and  acted  upon  by  some  ageui  ia 
control  of  the  lhrou>:h  line,  or  in  any  way  to 
show  that  In  a  system  so  extensive  and  com- 
plieated  tbe  injury  was  due  to  any  caute  otiier 
tiiao  undesigned  and  unavoidable  accident.  Id 
the  same  way,  in  the  absence  of  a  stale  statute 
Imposing  a  penalty  or  anjr  other  local  legisla- 
tion OD  Uie  subject,  faci.ities  forsbipmeat  may 
be  furni-'ibcd  more  promptly  to  one  town  or 
station  than  to  aiiolher  neighboring  one.  and 
thereby  its  business  mav  be  injured  and  its 
ImprovemeDt  retarded.  jSo  other  compulsory 
law  could  be  <-onceived  of  tbat  is  calculated  to 
operate  so  uniformly  in  Insuring  tbe  shipment 
of  both  local  and  interstate  products  without 
preference  to  one  class  of  shippers  over  anoth- 
er, or  to  one  station  over  a  neighboring  one. 
If  the  evil  to  be  remedied  were  the  habit  of 
giving  tbe  preference  to  through  fieight  cod- 
sicni-d  to  another  Slate  over  local  shipments  to 
points  within  the  State,  where  is  the  power  to 
compel  fairness  lodged?  The  power  delegated 
lo  Congress  to  control  through  shipments 
would  not  warrant  the  enactment  of  a  law 
coing  further  thim  to  prohibit  unfairness  and 
injure  promptness  in  transporting  goods 
shipped  to  another  Slate.  If,  then,  the  author- 
Ity  of  the  Stale  is  confined  to  such  legislaiioD 
as  will  apply  lo  and  insure  unttormlty  and  di» 
patch  io  forwarding  frdght  to  points  within  ita 
own  territory,  how  oomd  tbe  evil  of  giving' 
advHtitage  either  to  the  through  or  local  ship- 
per be  forreciedt  Surely,  sa  netween  the  fed- 
eral Legi^tiu^  arlfng  noder  well-defined  and 
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delegated  powers.  Mid  tiw  states  that  have  re- 
taioed  and  may  exendM  all  tbe  midnaiy  an- 
tboriij  to  provide  by  statute  for  tbe  proteciion 
of  its  ciUzens,  subject  only  to  tbe  restraintB  of 
their  own  orgaoic  law,  the  rijibt  should  be 
conceded  to  the  latter  vitbont  gue^oo. 

It  is  settled  that  the  statute  uoder  coosidera- 
tloii  1b  valid ,  as  10  tbe  tnittportation  of  f reigbt 
to  wAata  wlibiD  the  Slate,  and  so  far  may  be 
enion-ed  ia  ibe  state  oourts,  juct  as  the  liceose 
tazea  could  be  coliecied  from  perwos  seUing 
theprodadaof  tb?  State  that  imposed  them, 
and  wiihio  its  limits.  It  we  coocede. then. that 
each  power,  siala  and  natioDal,  ia  sovereign 
and  eirltuiTe  sritfain  its  own  domain  in  dealing 
with  the  problem  of  expediting  sfaipmenta,  we 
have  locsted  the  authonty  to  regulate  the  oon- 
dact  of  each  claas  of  consignmeDts  inter  tern, 
and  it  might  be  exercised,  if  the  statutes  so 
provided,  by  two  railroad  commissions  sup- 
plcmeoting  eatih  other.  But  when  the  inter- 
ests of  State  and  loteistale  traders  oooflict,  and 
such  Tcgulatioo  is  needed  as  will  prevent  cor- 
PpratKWB  fnan  giving  undue  preference  to 
either  over  tbe  other,  under  this  theory  it 
would  seem  that  the  states  have  neitber  dele- 
gBled  nor  reserved  the  right  to  afford  such  re- 
uef  by  appropriate  legislation,  but  that,  in  the 
transfer  01  deiet^ed  aulbority  to  the  federal 
Union,  this  power,  so  conducive,  if  notesaen- 
tJal,  to  the  public  weal,  has  been  lodged  I'n  nu- 
Mfrus,  beyond  the  reach  of  dther.  There  is 
nothing  upon  tbe  face  of  the  statute,  as  in  that 
diacueacd  in  Bolidinsy.Shelip  Cownty  Tax  Dial., 
supra,  to  show  that  it  was  mtended  to  operate, 
or  does  operate,  as  a  restriction  upon  tbe  inier- 
ataie  commerce.  On  tbe  contrary,  tbeenforce- 
menl  of  the  penally  is  ai  once  a  atfmalua  and 
a  compensatioD  placed  within  the  reach  of 
everyone  who  consigns  his  freight  to  another 
Stale,  and  be  may  avail  himself  of  its  aid  as  an 
infieotive  to  promptness,  to  the  same  exient  as 
tbe  local  shipper  may  do.  In  fact,  the  conlro- 
versy  before  us  has  its  origin  in  a  failure  to 
ship  goods  to  another  State  and  we  are  asked 
to  declare  the  law  Invalid  when  its  aid  has 
been  invoked  to  expedite  interstate  commerce, 
and  to  thereby  leave  the  defendant  at  liberty 
to  embenufissuchtraflSc,  net  by  legislation,  but 
bv  iDBClioD  or  unfair  conduct. 

It  was  contended  on  tbe  argument  that  a 
State  could  not  compel  railroad  companies 
doing  bnsiness  between  states  to  provide  cars 
for  removing  freight  within  a  ctven  period 
without  risk  of  impairing  tbe  facilities  for 
shipment  from  tbe  adjacent  State  by  with- 
drawal of  tbe  companies'  curs  from  it.  Tliat 
is  an  evil  that  imay  be  met  and  provided 
against  by  the  enactment  of  a  similar  slatute 
In  the  adjacent  State,  and  thus  forcing  tbe 
company  to  provide  an  adequate  supply  of  cars 
to  remove  its  fnight  without  delay.  Besides, 
the  same  result  would  as  naturally  follow  if 
tbe  Blatale  were  limited .  in  its  operations  to 
«x>mpening  tbe  removal  of  freights  conHiKoed 
to  points  within  tbe  State;  and,  if  the  ar^- 
ment  were  allowed  to  influence  ua  at  all,  we 
would  be  driven  to  the  conduit  that  the 
penalty  cannot  be  recovered,  even  where  the 
agri^ement  is  to  ship  the  freight  to  a  station  in 
liorth  CaroIioR.  Cars  cannot  be  provided  for 
tbe  shipment  of  local  freight,  if  they  are  moved 
to  particular  points,  not  to  fnlflll  a  duty  to 
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persons  who  have  been  Indnced  b(y  tbt  tnvilft- 
Upn  of  the  carriers  to  intrust  goods  to  tiietr 

care,  but  to  avoid  the  consequences  of  disregard- 
ing a  penal  statute,  without  influeocing  to  some 
extent  the  business  of  the  whole  line.  Where 
these  arteries  of  trade  have  termini  in  different 
states,  or  where  they  are  entirely  within  a  single 
State,  but  oonstituie  a  part  of  a  long  through 
line  formed  for  the  purpose  of  competing  for 
business  with  other  similar  lines,  it  vrould  be 
as  certainly  impossihle  to  Interfere  in  any  way 
with  any  branch  of  the  system,  whether  lo- 
cated entirely  witbin  one  or«situate  in  two 
states,  without  to  some  extent  affecting  the 
whole  line,  as  it  would  be  to  check  the  flow  of 
blood  In  a  vein  of  one's  arm,  or  to  temporarily 
open  the  vein  without  influencing  tbe  action  tx 
tbe  main  artery  of  that  arm... 

This  case  illustrates  the  distinction  drawn 
by  Ju9iiee  Strong  in  Hannibal  db  Bt.  J.  B.  Co., 
T.  Huten,  tupra,  between  a  state  statute  that 
affects  or  influences  incidental)}',  even  to  tbe 
sl^htest  extent,  the  transportation  of  commod- 
ities from  one  State  to  another,  and  one  that  is 
palpably  Intended  to  emlMrras9  such  commerce, 
and  trammel  it  by  restrictiuns,  especially 
where,  in  addition,  there  Is  a  plain  discrimina- 
tinn  in  favor  of  the  local  trade  or  production. 
Neither  the  clause  of  tbe  Constitution  which 
we  have  considered,  nor  any  other,  has  been 
construed  to  Interfere  with  "the  power  of  tbe 
State,  sometimes  termed  its  'police  power,'  to 
prescribe  regulsiions  to  promote  tbe  health, 
peace,  morals,  education  and  good  order  of  ibc 
people,  and  to  legislate  so  aa  to  increase  tb« 
industries  of  the  Stale,  develop  its  resources 
jind  add  to  its  wealth  and  prosperity."  Bar- 
bierv.  OmnoUv,  118  U.  8.  27,  38  L.  ed.  838; 
Mugler  v.  I^anmu,  138  U.  8. 633, 81  L.  ed.  306. 
The  palpable  purpose  of  tbe  LpEialBturc  in  en- 
acting our  statute  was  to  stimulate  trade,  and 
develop  the  resources  of  ita  people.  It  throws 
the  of  state  protection  alike  over  freifiht 
consifined  under  tbe  care  of  tbe  State  and  tbut 
of  which  the  general  government  has  the  right 
of  supervision.  The  requirements  of  a  state 
law  that  locomotive  engineers  be  examined  aa 
to  tbe  condition  of  their  eyes,  to  determine 
whether  tber  were  color  blind,  and  afl  to  fit- 
ness generally,  and  requiring  them  to  have  a 
license,  have  been  declared  valid  under  the 
ueneraf  authority  to  protect  life,  health  and 
property;  yet  sucb  statutes  Interfere  with  and 
affect,  but  do  not  obstruct,  commerce  between 
U)eetatefl.  Smttk'V.  Atabama,  mpra;  Nath- 
tidCe,  a.t&ftt.L.  R.  Co.  V.  JJ<tbafna,  128  U.  S. 
96.  33  L.  ed.  862.  In  Smith  v.  Alabama  the 
court  said:  "If  the  State  has  power  to  secure 
to  passengers  conveyed  by  common  carriers 
in  their  vehicles  of  transportation  a  right  of 
action  for  the  recovery  of  damages  occas- 
sioned  by  the  negligence  of  tbe  earner  In  not 
providing  safe  and  suitatde  vehicles  or  em- 
ployee of  sufficient  skill  and  knowledge,  or 
in  not  properly  conducting  or  managing 
the  act  of  transportation,  why  may  not 
the  Slate  also  impose,  on  bebalf  of  the  publfc. 
as  an  addlUonal  means  of  prevenUon.  penalties 
for  the  non-obeervance  of  these  precautionst" 
Jmtiee  Field,  in  delivering  the  opinioti  of  the 
court  in  AasArtVfe,  C.  £Sl.  L.  R.  Co,  v.  Ala- 
bama, mpra,  said;  "It  is  conceded  that  the 
power  of  Congress  to  regulate  interstate  corn- 
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meroe  bplenaiy;  that,  as  incident  toH,Goi]- 
.ness  vtvy  letfiolate  as  to  the  qusllflcatfonB,  du- 
nes, and  liabilities  of  employ^  and  others  on 
raiiway  trains  foeaged  in  tbatcommerce;  that 
sach  IvgislalfoDinll  supersede  any  state  action 
on  Itie  BAbject.  Bat  until  such  legislation  is 
had  it  Is  clearly  within  the  competency  of  the 
Slatcfl  to  provide  against  accidents  on  trains 
while  witbtn  their  llmito."  It  is  not  only  the 
right,  but  the  duty,  of  Stale  Legislatares  to 

{)roTlde  for  the  safely  of  the  persons  alike  of 
ts  own  citizens  and  those  of  other  slates  pass- 
ing across  its  territory  on  trains,  by  such  legis- 
lation as  Congress  bad  plenary  power  to  pass, 
if  It  bad  choaui  to  exerciae  that  power.  It 
would  seem  donWy  due  to  all  persoDS  interest- 
ed hi  Uie  traffic  conducted  along  the  railway 
Hoes  which  cross  it,  that  their  property  in- 
trusted to  the  corporations  owning  them  should 
lie  protected  Inr  ptoper  legiriation,  espectBlly  if 
the  power  of  Congress  in  the  premises  is  not 
]>lenai7,  and  there  is  no  aatfacfflty  lodged  any- 
where except  In  the  states  to  pass  a  autute  that 
will  operate  nniformlr  and  on  all  classee  of 
freight.  It  is  true  that  section  1067  has  bsen 
modtfled  so  as  to  give  persons  injured  by  fail- 
ure to  ship  within  fire  days  the  rigbt  to  re- 
cover double  the  amount  of  damage  actually 
anstained.  Laws  1691.  chap.  6S0.  But  by  its 
terms  the  statate  does  not  apply  to  actions 
pending  In  the  courts,  so  as  to  anect  the  rigbt 
<  to  recover  the  prescribed  penal^.  We  might 
add  that  though  Congress  has  plenary  author- 
ity over  whiskey  stored  in  a  goremment  dittill- 
«ry,  and  in  the  custody  of  a  ganger,  it  is  nev- 
eriheleM  laiceny  to  Kteal  such  whiskey.  State 
T.  Barmen,  IH  N.  O.  793;  State  v.  Orot$,  101 
N.  C.  770;  ^aU  T.  Bithap,  98  N.  C.  778.  In 
like  manner,  national  banks  are  the  creatures 
of  the  general  government,  and  subject  to  such 
snpervuloo  and  regulation  as  Congress  may 
provide  for;  yet  the  Slate  may  protect  tite 


property  of  sacb  banks  bv-  punishing  (he  for- 
gery of  a  note  to  defraud  it.  Orett  v.  Nwrik 
Carolina,  182  U.  S.  183, 88  L.  ed.  S88.  Wliere, 
therefore,  the  Stale  Ijegislature,  without  dis- 
erimination,  passes  a  law  wbidi  operates  uni- 
formly in  Bid  of  domeatic  and  interstate  trade 
alike,  and  Congress  has  not  acted,  or  baa  not 
the  authority  to  afford  so  complete  a  remedy 
for  the  evil  as  the  State  L^slature.  tbere  can 
be  no  question  about  the  validity  of  stidi  legis- 
lation or  the  duty  of  tbe  state  courts  to  enforce 
it.  Ate6wigan'$  Gate,  06  H.  C.  4S»,  presented 
a  question  widely  different  from  that  raised  by 
this  appeal.  That  case  involved  aeonstructioB 
of  section  1066  of  tbe  Code,  whicb  was  an  Act, 
by  Its  terms,  probiMtlng  tbe  exactloa  of  a 
greater  charge  for  hauling  freight  a  aborta- 
distance  over  a  given  line  than  is  charged  by 
the  same  carrier  for  transporting  freight  of  the 
same  class  to  a  greater  distance  In  tbe  saanedf- 
rectiOD.  If  tbe  statute  bad  been  enforced  as 
to  sbipmmbB  beyood  tbelimlte  of  the  Btate,  ft 
would  have  beeo  olearty  an  tnva«loB  of  tbe  ex- 
clusive domain  of  Congress,  and  would  have 
provided  for  one  of  tbe  most  flagrant  abuse*  ob 
tbe  part  of  carriers  of  goods  dipped  frora  one 
State  to  another  that  has  been  remedted  by  the 
more  recent  Act  of  Congress.  The  court  there 
conceded  that  tbe  regolatlfm  of  cbargee  was 
operative  within,  though  not  beyond,  the 
boundaries  of  tbe  State.  Tbe  passage  of  that 
statute  waSt  as  to  its  operation  beyoodour  linee, 
an  undisglrised  attempt  to  interfere  wltb  com- 
merce by  reenlatlng  charges,  and  not  an  effort 
to  aid  BwA  traffic  by  speeding  shlpmenta  to 
thdr  appointed  destination. 

We  tbink  that  tbere  was  mor  hi  the  ruHog 
of  tbe  court  below  that  the  plaintiff  could  not 
recover  because  tbe  goods  were  consigned  to  a 
point  b^ond  the  limita  of  the  Btate^  and  a  mm 
.  trtat  miuttAmr^n  i$  granted 
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•1.  TbB  7th  section  of  chapter  148  of 
our  Oode  provldeo  m  fiollown  **Xf  » 

*Bead  notes  tir  Locas,  P. 


pMraoB  carry  about  his  pereea  aay*- 
YOlver  or  other  pistol,  dirk,  Ixtwie- knife,  ruor. 
Blung4hot,  l>lllr.  metalHooroUieriaisekinioktes, 
oraajrotlier  dangerous  or  deadlr  veapoa  of  like 
kind  or  obentcter.  be  shall  be  golltjr  of  ■  mlwln 
meanor.  and  flDed  not  le«  than  twentjr-llve  dot 
mcve  ttiaa  two  hundred  doUara,  and  may,  at  Uie 
diicretioD  of  tlie  court,  be  confloed  in  Dot 
leas  than  one  vat  more  than  twelve  montlu:  aod 
If  aaj  person  shall  aelt  or  fomisfa  anjr  such 


If OTB,— OonsUtttttonalUi/  of  lav»  ratrUUng  rtohc  to 
carry  ietapons. 

In  Kentookj  ft  is  decided  that  any-  restraint  on 
tbe  tight  ot  citlsens  to  "bear  anus  In  defense  of 
thenuelrea  and  the  State"  Is  nnconitltutional,  and 
this  right  1b  violated  by  an  Act  to  prevent  cariTlDir 
oonoealed  weapons  suob  as  a  pocket  pistol,  dirk, 
btrge  knife  or  sword  in  a  oaoe.  ntas  v.  Com.  t 
LIU,  90,13  Am.  Dea  asi. 

Tbia  decision  stands  alone  as  oirainst  tliose  of 
c\-pry  other  State  Id  whfoh  the  queetloa  hag  heen 
tlecldcd.  These  all  deoldo  in  subatanoe  that  a  etat- 
iitc  prohibiting  the  carrylag  or  wearinfr  of  con- 
cenled  weapons  eucha.sat>owle-knlfe,  dirk,  dagger, 
ArkaiiMiH  tonth  pick,  Bword  In  a  cane,  pistol,  etc., 
in  not  tn  tiolatloD  of  tbe  oonetltutional  provMona 
14  L.  K.  A. 


(which  vary  but  slightly  In  the  dllTerent  states) 
guaranteelDg  to  citizens  the  rfrtttokeepaod  bear 
arms  In  defense  of  themselves  and  of  tbe  Mate. 
Btate  ▼.Held,  1  Ala.VfcS.n  Am.  Dee;  *k  Slate  r. 
Bunard,  4  Ark.  18;  Carroll  State,  »  Aife.  Sl^  U 
Am.  Bep.  198;  Halle  t.  State.  8S  Ark.  Mi,  a  &m. 
Rep.  8:  Fife  v.  State,  St  Ark.  4U,  m  An.  BepL  Hi; 
Aymette  v.  Stale.  2  Bunpk  154;  Nunn  r.  State,  1 
Oa.  248;  State  v.  Hltohell.  8  Blackt.  »:  Stale 
Cbandler,  6  Ia.  Ann.  460, 62  Am.  DeoL  GW;  State  t. 
Jumel,  18  La.  Ann.  SB9:  State  v.  Wilforth,  74  M<>. 
6S8, 41  Am.  itep.  S90:  State  t.  SpeUer,  SB  N.  a  OC: 
Wright  V.  Com.  77  Pa.  470;  Andrews  v.  State,  s 
Hetsk.  MK,  8  Am.  Rep.  8;  State  r.  WUbum,  7  Dojrt. 
KT.  82  Am.  Sep.  8U;  English  T.  State.  85  Tex.  472,  la 
Am.  Rep.  STi. 
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mapon  u  it  herelBbefore  menUoued  to  a  penm 
wlwD  be  knowi,  or  has  reawm,  from  his  appear- 
anofc  or  otherwtoe,  to  believe,  to  be  undertbease 
of  twenty-one  yeara,  he  shall  be  punfsbed  aa 
berelnbef ore  prortded.  But  nothloK  bereln  con- 
tained itaall  be  ao  conatnied  as  to  prevent  any 
pen»n  from  keepliv  or  OBnTlDg-  about  bis  dwell- 
Inff-boose  orpremisea  any  tuob  revolver  or  otber 
platol,  or  from  carrying  tbemme  from  the  plaoe 
of  purchase  to  hts  dwellfns>botise,  or  from  bto 
dweUlnct-bonse  to  any  place  where  repairing  la 
done,  to  have  It  repaired,  and  back  again.  And 
If  upon  the  trial  of  an  Indictment  for  carrying 
any  sucb  pistol,  dirk,  raxor,  or  bowle-knlfe,  the 
defendant  shall  prove  to  the  satisfaction  of  the 
Jurythatbelaa  quiet  and  peaceable  citizen,  of 
good  charflcter  and  standing  in  the  commnnlty 
la  which  he  lives,  and  at  the  time  he  was  found 


Ml 

with  auoh  pistol,  dirk,  raaor,  or  bowle-kolf^  aa 
charged  In  the  Indictment,  be  had  good  cause  to 
believe,  and  did  believe,  that  be  was  In  danger  of 
deatb  or  great  bodl^  barm  at  the  hands  of  an- 
other person,  and  that  be  was  in  good  faltb  car- 
rying snob  weapon  for  self-defense  and  for  no 
other  parposa,  the  Jury  shall  find  him  not  guilty." 
These  provlalona  are  obt  in  ooofliot  with  the  Coa- 
Btltutlon  of  tbeUataed  States,  nor  that  of  Weat 
Virginia. 

8.  Whttnever  an  Aet  of  the  Iiegialfctnre 
emn  be  so  oonatnied  as  to  avoid  oonflict 
with  tbe  Oonsmuti<Hi,  suob  oonstraetton  wlU  be 
wk»|Md  br  the  coilrta. 

8>  Thia  aoctlon  reqtili'ea  >  rtatntory  ac- 
qoittal  aa  mandatory  In  favor  of  persons 
who  prove  good  obaracter  and  standing  In  the 


Tbe  constitutional  right  to  bear  arms  In  defense 
of  person  and  property  does  not  prohibit  tbe  Leg- 
Wtitore  from  making  poHCe  regulations  for  the 
good  of  sooiety  w  to  tbe  manner  in  wMob  auoh 
arms  sbaU  be  borne.  Ouroll  v.  State,  mtpra. 

Tbua  it  may  prohibit  oarrrlng  an  army  or  navy 
plltfddwwiiwe  than  in  publleazeeiit  uneoTeved 
and  In  the  hand.  Halle  v.  StiUe,  Mqmi. 

Or  may  prohibit  any  petaon  from  oarryin*  aa 
"army  pistol"  except  openly  In  fate  bands.  State  v. 
WUburn,  supra. 

The  oonatltutloaal  right  to  keep  and  bear  arms 
doea  not  apply  to  dlr^  bowie-knives,  and  otber 
•Qch  weapons.  Bnglieb  v.  State,  wapra. 

But  in  Georgia  It  Is  held,  in  conflict  with  the 
greet  weight  of  antborlty,  tbat  a  atatnte  against 
carrying  weapons  Is  valid  only  as  to  ooaocaJed 
weapons,  and  therefore  that  a  prohlbltkm  against 
oanylDK  bowle-knlvee,  dirks,  eto„  is  not  valid  aa  to 
penona  by  whom  they  are  carried  openly.  Nnnn 
X^£tate-  supra. 

The  doctrine  ^oet  generally  acceptod  Is  Illus- 
trated by  a  decision  that  a  statute  which  prohttilts 
citizens  "either  publicly  or  privately  to  carry  a 
dirk.  Bword,  oene,  Spanish  stUletto,  belt  or  pocket 
pistol  or  revolver"  is  valid  under  a  constitutional 
provision  giving  citizens  the  right  to  bear  arms  for 
their  common  dclense  except  as  to  the  revolver, 
and  iB  valid  as  to  tbat  except  ao  far  aa  It  Inoludee 
weapons  adapted  to  the  equipment  of  a  soldier. 
Andrews  v.  State,  ntpra. 

So  an  act  prohibiting  the  carrying  of  "any  pistol 
of  any  kind  whatever  or  any  dirk,  butcher  or 
bowle-knife  or  sword  or  spear  in  a  cane,  brass  or 
metal  knucks  or  razor  as  a  weapon"  Is  not  In  vio- 
lation of  a  constitutional  right  '*to  keep  and  bear 
arms  for  the  common  defense;"  the  "pistol"  pro- 
hibited docs  not  include  sucb  fire  arms  as  ere  used 
as  weapons  of  war  and  are  nseful  and  neoeeeary 
for  the  common  dtfense.  Fife  v.  State,  supra. 

But  to  prohibit  carrying  war  weapons  except 
npon  one's  own  premises,  or  when  on  a  Jounjey 
traveling  through  the  country  with  baggage,  or 
when  acting  In  aid  of  an  officer,  is  an  unwarranted 
restriotlOD  upon  the  constitutional  right  of  citizens 
to  keep  and  bear  arms  for  tbe  defense  of  them- 
selves and  of  tbe  State.  Watson  v.  State.  33  Ark. 
5&7. 

A  large  army  size  six  shootw  revolvlnir  pistol  Is 
an  army  weapon  within  this  rule.  jMd. 

A  statute  against  carrying  any  deadly  weapon  to 
any  court  of  ]nsttoe  er  any  election  ground  or  pre- 
cinct or  any  place  of  public  worship  or  any  other 
public  gathering  ezeept  miUUa' muster  grounds 
does  not  violate  a  constltotiooal  right  to  keep  and 
bear  arms,  eapedally  where  express  power  is  given 
"to  prescribe  tbe  manner  In  which  arms  may  be 
boroe."  Hill  V.  State,  68  Ga.  472. 

A  Statute  making  It  murder  to  commit  a  homi- 
cide with  a  bowie-knife  or  dagger  under  drcnm- 
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stances  which  would  otherwise  constitute  raao- 
slanghter  Is  not  a  violation  of  the  oonstttntional 
right  to'  keep  and  bear  arms  In  lawful  defenoe. 
Oookrum  T.  State,  U  Tex.  8H. 

An  Act  requiring  aMoense  for  a  free  petaoDOf 
o^or  before  he  can  oarxy  or  keep  any  gun^idatol, 
sword  or  bowie-ktiife  was  held  during  tbe  period 
of  slavery  and  before  the  last  three  amendnento 
to  ttae  Constitution  of  tbe  United  States  not  to  be 
a  violation  of  a  oonatitutfoaal  provlaloo  giving 
citizens  tbe  right  to  bear  arms  for  defense  of  the 
Stat«.  State  v.  Newsom,  27  N.  C.  260. 

Under  OL  Const.. art.  11,  til, empowering  cities 
to  make  local  police  regulations  sot  In  conflict  with 
general  laws,  an  ordinance  forbidding  the  carry- 
ing of  concealed  weapons,  providing  tor  proper 
exeepttons.  Is  not  invalid,  when  then  Is  no  genera) 
law  on  tbe  subject,  fie  Cheney.  90  CaL  817. 

A  text-writer,  following  the  views  of  some  of 
tbe  state  courts  In  very  early  decisions,  saysathat 
tbe  Second  Amendment  of  tbe  United  Stales  Con- 
stitution guaranteeing  the  rlgbt  of  the  people  to 
keep  and  bear  arms  "seems  to  be  of  a  nature  to 
bind  both  the  state  and  natloual  Legislatures,  and 
doubtlea  It  does."  Bishop,  Stat.  Crimes,  1 792. 

But  tbe  Supreme  Court  of  tbe  United  States  has 
twice  expressly  decided  that  this  Second  Amend- 
ment to  tbe  ConsCitutlon  of  the  United  States  is  a 
limitation  only  npon  tbe  power  of  Congress  and 
the  nattonal  government,  and  not  npon  that  of 
tbe  states.  Preeser  v.niinois,  116U.B.262,28L.  ed. 
«]&■,  United  States  v.  Crulkshank,  U.  S.  642,  23  L. 
ed.6SS. 

The  same  court  has  said  further,  "that  the  £rst 
ten  articles  of  amendment  were  not  Intended  to 
limit  the  powers  of  the  state  government  In  re- 
spect to  their  own  people,  but  to  operate  on  the 
national  government  alone,  was  decided  more 
tbau  a  half  century  ago.  and  tbat  decision  has  been 
steadUy  adhered  to  since."  Be  parte  Spies,  128  U. 
S.  131,  n  I>.  ed.  SO,  clthig  Barron  v.  Baltimore,  fst 
U.  8.  7  Pet.  K43,  (i  li.  ed.  872,  eri;  Uvlngston  v.  Monre. 
32  U.  8.  7  PeL  m,  552,  K  L.  ed.  761,  7ai:  FOK  v.  Ohio, 
le  U.  S.  &  How.  110,  431, 12  L.  ed.  213,  223;  Smith  v. 
Harykind,» U.S.  18 How.  71.78.  Iftl..ed.  m,mi 
Withen  v.  Buckley,  61 U.  6. 20  How.  SI.  91,  IS  L.  ed. 
816. 819;  Pervear  v.  Com.  72  U.  8.  B  Wall.  475.  479.  18 
U  ed.  e08,  609:  TwItcheU  v.  Com.  71  U.  8.  7  Wall. 
S21, 385,  W  L  ed.  238, 221:  The  Justices  t.  Hurray.  71 
n.  8. 9  Will.  2ri.»8,  19 L.  ed.flBB,  880;  Edwardsv. 
StliottSSlT.S.  21WaU.  m,m,  e  L.  ed.  187,  ISfc 
Walker  v.  Sauvlnet  92  U.  a  OQ.  28 1.  ed.  678;  United 
Statee  v.  Crulkshank,  mpro;  Pearson  v.  Vewdall, 
95  U.  S.  294.  2M,  Si  L.  ed.  ^  1»:  DaTldson  Y.  New 
Orteana,  96  U.  8. 97. 101,  21  L.  ed.  810.  618;  Kelly  y. 
Pitteburgb,  101 U.  S.  79.  26  L.  ed.  868:  Preaser  v.  Il- 
linois. 116  V.  S.  352.  Zffi),  29  L.  ed.  615,  SIB. 

The  que^on  therefore,  so  far  as  It  concerns 
state  laws,  is  to  be  decided  with  reference  to  the 
State  ConstitutJon  alone.  B.  A.  R. 
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oommnnltrt'  Mid  that  tbey  w«i«  Id  good  faith 
armed  oatf  tor  wlf-detfeme;  but.  thoiisb  not 
mandatory  u  to  pernonfl  vbo  fait  to  prove  eucb 
good  <dMraoter,  It  DeffirtbeleM  does  not  In  temw 
deprive  tbem  of  any  rlgbt  or  mianmty  to  whiob 
(hey  may  temtHled  under  tiie  Cofwtttiitloii,  Bor 
■hfHild  snoh  deprlvatlCHi  be  eowlrDotivety  Im- 
plied. 

4.  A  mere  Indefinite  threat  of  Tlolenoe. 
the  nature  and  extent  of  wbloh  Is  not  given  In 
avMsnoft  uoMoompanled  hf  any  aot  «r  csonduat 
on  tb9  part  ot  the  party  mafclag  looh  threat 
evlncloff  a  deslirn  to  do  vlolenoe  to  tbeprtener. 
Till  not  ivuOty  tbe  carrylDjr  ot  a  plltol)  nnder 
seotum  7,  ohap.  148.  of  tbe  Cod& 

(November  SI,  tBBlJ 

ERROR  to  the  Circuit  Court  for  Boone 
County  to  review  a  Judgment  convicUng 
defendant  of  violatiag  tbe  statute  against  car- 
lying  conrealed  weapons.  Affirmed. 
Tbe  facts  are  slated  in  tbe  opioion. 
Mr,  W.  E.  Chilton,  for  plaiotiflF  in  erFOr: 
Tbe  statute,  if  pursued  to  tbe  extent  It  bu 
been  In  tbis  case,  deprives  tbe  cfrizen  of  bis 
iigtii  to  obtain  "safely,"  and  is  in  Tiolation  of 
our  Bill  of  Rights,  art  8,  g  1. 

Cooley,  Const.  T^w,  427;  Bishop,  Stat. 
Crimes.  70^,  793;  mit$  v.  Cmn.  3  Litt.  M, 
18  Am.  Dec.  251;  State  v.  Beid,  1  Ala.  612,  85 
Am.  Dec.  44;  titoekdaU  v.  8taU,  82  Oa.  236; 
8late  T.  Bvwaird,  4  Ai^  18;  Andrnu  y.  etaie, 
8  Heiek.  166,  8  Am.  Rep.  8;  £^  v.  Tkonmmm, 
3  A.  E.  Harsh.  78. 

Tbe  defendant  proved  ererytblng  required 
bv4tae  statute  to  compel  tbe  cuurt  to  acquit 
bim  except  that  be  was  "a  quiet  and  peaceable 
titizen,  of  good  ebaracter  and  standing  in  tbe 
commonlty  in  wblcb  be  lives." 
Hate  T.  Barnett,  84  W.  Va.  74. 
Tbe  State  cannot  enforce  a  penal  statute 
which  gives  a  right  of  defense  thereto  to  one 
class  of  citixem  which  it  does  not  give  to  an- 
other class. 
U.  8.  OoBsL  art  14,  g  1;  Bill  of  Rigbta,  art. 

This  statute,  so  far  as  H  requires  a  defend- 
ant to  prove  "bis  good  character,  etc.,"  as  an 
element  of  defense,  violates  both  of  tbe  above 
constitutional  guaranties. 

StaU  T.  OoodaiU,  6  L.  R  A,  621,  88  W,  Va. 
185. 

Tbe  State  cannot  under  the  police  power 
shield  from  a  penal  statute  a  man  of  good  re- 
pute and  pUQieh  the  man  of  bad  repute  any 
more  than  it  can  sbteld  Bill  Jones  by  name 
because  be  is  of  good  repute  and  attach  Uie 
penalty  to  eveiyone  else. 

Lewit  v.  Webb,  8  Me.  826. 

To  be  tbe  "law  of  tbe  laud"  and  to  guaran- 
tee to  all  tbe  "equal  protection  of  the  laws,"  a 
statute  must  deal  alike  with  the  strong  and  the 
weak,  tbe  old  and  the  young,  (except  as  to 
those  under  disability),  the  intelligent  and  the 
ignorant,  tbe  lai^  and  the  small,  tbe  believer 
and  tbe  disbeliever,  tbe  man  of  good  repute 
and  the  man  of  bad  repute.  And  any  distinc- 
tion which  makes  the  doing  of  an  act  an  of- 
fense as  to  one  man,  and  not  an  ofitense  as  to 
another,  similarly  situated,  is  unreasonable  and 
void. 

Jirown  v.  HayVDOod,  4  Heisk.  8S7;  Bo  Ak 
Koir.  V,  2ivnan,  S  Sawy.  6S3;  ShrnepoH  v. 
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36  La.  Ann.  671.  SI  Am.  Rep.  668; £vU 
V.  Detroit,  14  West.  Rep.  478.  70  Mich. 
Bolden  t.  Jamet,  11  Mass.  896,  6  Am.  Dec 
174;  Baa  V.  Canroe,  18  Wis.  238;  Wall)/  t. 
Kennedy,  3  Yerg,  554.  34  Am.  Dec.  618;  flmt 
of  Stale  V.  Cooper,  2  Yerg.  599.  34  Am.  Dec. 
517.  And  see  tbe  exhaustive  aotet  on  i^.  5SS, 
548;  State  v.  F.  C.  C«at  d  O.  Cm  8  L.  R  A 
869,  88  W.  Va.  188:  Slate  t.  BeoMU,  6  L.  R. 
A.  6Bt,  88  W.  Ya.  ITD. 

Mr.  Alfred  Caldwell.  AUp-Qtn.,  for  the 
State: 

The  statute  does  not  stop  with  requirin? 
good  cause  for  tbe  belief,  but  It  distincily  aaa 
expressly  requires  tbe  direct.  afllnnatlTe.  pori- 
tive  belief  to  be  shown.  Tbe  belief  is  notthst 
the  (^fendant  is  In  danger  of  a  rumpoB.  belt- 
ing  or  row,  but  a  belief  of  danger  of  death  ot 
gn^at  bodily  barm.  The  belief  must  be  sa 
honest,  bona  fide  one,  founded  upon  good 
caune.  and  it  must  be  of  danger  death  ot 
great  bodily  harm. 

State  v.  Bathm,  84  W.  Va.  74. 

The  right  to  bear  ums  is  not  granted  bj  tbe 
Federal  Constitution;  neither  is  It  In  any  vt? 
dependent  upon  that  Instrument  for  its  eibt 
ence.  The  Second  Amendment  to  tbe  Con- 
atitutioo  of  tbe  United  States  means  no  inoie 
than  that  it  shall  not  be  Infringed  by  CongreM 
and  has  no  other  effect  than  to  resirici  iki 
powers  of  tbe  national  goveminent. 

United  StatetT.  OnSkekaiik,  98  U.  a  SA, 
S8  L.  ed.  588;  Pretafr  v.  lOinoi*.  116  T7.  S.  20, 
39  L.  ed.  019;  Spiee  v.  lUimia,  128  U.  S.  ISl, 
81  L.  ed.  80;  F^fe  v.  State.  81  Ark.  4W.  35  Abl 
Rep.  566;  mienbeeker  v.  Mgrnautk  Cmnttf,  IM 
U.  S.  81.  88  L.  ed.  801. 

In  many  of  tbe  States,  statatea  against  car^ 
Ing  dangerous  weapons  hare  been  held  to  be 
conslituiional. 

State  V.  S/ieUtt/,  7  West.  Rep.  139,  90  Ma 
802;  State  v.  WiUnirn,  7  Baxt.  57.  83  Am.  Bep. 
551;  Bill  V.  State,  63  Oa.  472;  Wriphi  v.  Gem. 
77  Pa.  470;  Andrew  v.  Stole,  8  Heisk.  166,6 
Am.  Rep.  8;  State  v.  SptUer,  86  N.  C.  697;  3 
Wbarton,  Crim.  Law,  8tfa  ed.  |  1567,  sad 
other  cases  dted  In  tbe  notee. 

Tbe  statutes  prohibiting  the  carrying  of 
weapons,  save  very  few,  confain  exceptions  to 
their  operation.  Such  exceptions  must  be  al- 
f  rmatively  shown  to  exist  by  tbe  defendant, 
as  matter  of  defense. 

Wiley  V.  StaU,  62  Ind.  616;  Wliartau.  Cdm. 
Ev.  g  138;  Wbarton,  Crim.  Law.  8th  ed.  aAfc'- 

The  law  under  ctmsideiation  in  that  part  of 
the  exception  relating  to  good  character  doe* 
not  lofringe  the  Fourteenth  Amendment  to  ilte 
Federal  (Snstitutioo,  or  anything  In  our  State 
Constitution. 

Tbe  statute  Is  an  exercise  of  ptriice  powa 
for  tbe  preserratlon  of  the  public  saf^y,  and 
In  tbe  construction  of  oonsUtntional  limitati<»0 
such  atntutes  are,  as  a  rule,  impliedly  ezcepiea 
from  the  operation  of  tbe  limitations. 

iftigifer  v.  Kantae,  138  U.  S.  664,  61  L.  ed. 
211. 

Police  regulations  always  opente  npoo 
ctflases  of  people  in  one  sense,  and  vet  tlwywt 
constantly  sustained  by  the  courts  for  the  good 
of  society.  .  . 

Davit  V.  Beaton,  188  U.  8.  888,  88  L.  ed. 
687. 

Tbe  statute  Is  not  arbitraiy  or  special  and 
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does  not  dejprh>e  mj  penou  of  the  equal  pro- 
tecHoD  of  tbe  law  as  guaranteed  by  tbe  Foui^ 
teentb  AmendmeDt  to  tbe  Constitution  of  tbe 
United  Slates. 

Missouri  Pae.  R  Co.  v.  Maek^,  137  U.  8. 
309,  82  L.  e<l.  100;  iViwU  v.  P^nntylBania,  137 
V.  S.  678,  32  L.  ed.  25»;  Minneftpolis  A  St.  L. 
B.  Co.  V.  Beekwith,  129  U.  8.  36,  83  L.  ed.  686; 
D<no  V.  Beidettnan.  136  U.  8.  091,  81  L.  ed. 
844;  Leeper  v.  Teras,  139  U.  8.  468,  S5  I*  ed. 
335;  KimmleT^t  Com,  186  U.  8.  486,  84  L. 
ed.  610;  Catdtoetl  t.  Tsxm,  187  U.  S.  688,  9i 
L.  ed.  816;  Wurtt  r,  Eoafiand,  114  U.  8.  616, 
30  L.  ed.  23S. 

ImeM»  P,«deliTei«d  tbe  opinion  of  tbe 
court: 

ThiB  was  an  fatdictment  in  the  Circuit  Goan 
of  Boone  Uounty  under  section  7,  chap.  148,  of 
the  C!ode,  against  carryine  concealed  weapons. 
A  jury  was  waived,  and  tne  case  submitted  to 
tbe  court,  which  upon  tbe  eridence  found  tbe 
defendant  guili J,  and  impoeed  a  floe  of  $36, 
and  a0«)£a«  jnv/tmwulBsaed.  TbeevldeBOB 
of  the  defeiue  was  as  fidlowu :  "  Tbe  defend- 
ant, Erastus  Workman,  to  maintain  tbe  issue 
on  bis  part,  put  on  the  stand  one  Elaworth 
Workman,  who  staled  that  be  had  beard  one 
Qeorge  Ball  threaten  totakethelifeof  the  said 
defendant,  Erastus  Woikman;  that  be  (Uie 
witness)  had  eoramunicated  said  threats  to  the 
defendant,  Erastus  Workman;  that  ihe general 
reputation  of  tbe  said  George  Ball  was  that  he 
was  a  dangerous  man,  and  that  he  (the  wliness) 
considered  him  so;  thai  be  (the  witneBs)  com- 
municated said  threats  to  the  defendant,  Eras- 
tus Workman,  prior  to  the  time  spoken  of  by 
the  witness  for  the  8tale.  Ester  A.  Ball,  an- 
otber  nitoeas  for  the  defendant,  statedtbat  she 
was  the  sister  of  the  defendant,  and  was  at  the 
time  of  the  finding  of  tbe  indiclmeBt  against 
tlie  said  defendant  tbe  wife  of  one  GeorfieBall; 
that  she  (tbe  witness)  had  heard  the  said  George 
Ball  threaten  to  take  the  life  of  tbe  defendant, 
Erustas  Workman,  repeatedly,  during  tbe  win- 
ter of  1S88  and  lb80,  and  during  the  spring  of 
1880;  that  she  bad  beard  said  threats,  and  com* 
municafed  them  to  the  said  defendant,  Erast  hs 
Workman,  before  the  time  spoken  of  by  tlie 
witness  for  the  State;  and  that  the  said  George 
Ball  was  a  very  dangerous  man.  The  defend- 
ant, ErastuH  Workman,  tefitifled  that  be  was 
informed  more  than  once  during  tbe  spring  of 
18iW  (bat  one  George  Bnll  bad  threatened  to 
take  bis  (the  defendant's)  life;  tha'  those  threats 
were  communicated  to  him,  the  said  defendant, 
before  he  ever  carried  a  pistol;  that  he  never 
carried  a  pistol  before  tbe  threats  were  made 
..ifamst  ^imr  that  he  was  afraid  of  the  said 
<?eorf;e  Ball;  that  the  said  (3eorge  Ball  was  a 
dangerous  man;  and  that  he  carried  the  pislol 
for  DO  other  purpose  than  to  defend  himself 
against  >he  aaln  George  Ball." 

Without  ^ng  into  the  evidence  on  the  part 
of  the  Stale  m  detail.  I  may  say  that  the  offense 
of  carrying  a  pistol  on  his  person  by  tbe  de- 
fendnot  was  fully  proved,  and  also  admitted 
by  the  prisoner  himself  in  his  own  testimony. 
Tbe  only  question  was  whether  the  evidence 
of  the  defendant  brought  bim  wl  hin  the  de- 
fense proposed  by  the  statute  Itself,  when  it 
declares  that  under  certain  drcumstances  tbe 
jury  shall  flod  the  prisoner  not  guiliy.   It  is 
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contended  tn  ttae  Terr  «hle  ftrief  of  detsBdanPs 
counsel  that  every  element  of  tbls  defenae  was 
made  out,  except  that  the  dtfendant '  fafled  to 
proTe  that  he  was  "a  quiet  and  peaceable  dti- 
sea,  of  good  character  aod  ataodlotr  in  the 
commuDity."  It  la  argued  that  thia  clause, 
viewed  aa  a  proviso,'  or  eondldon  precedent  to 
the  admlssloa  of  evldenee  which  otberwiae 
wonid  establtab  a  good  defense  under  tbe  stat- 
ute, la  In  violation  of  tbe  Mth'artleta  of  the 
Conatltatlon  of  the  United  Btates,  wMcb  pn>- 
Tldea  that  "ao  Btate  shall  main  or  enforce  any 
law  whlt!b  atiall  atMridge  tbe  privHegea  or  Im- 
manltles  tO.  dtlsens  of  tbe  United  Statea ;  nor 
shall  any  State  deprive  any  peMMi  of  Ute,  lib- 
erty, or  property  wltbool  doe  process  of  law, 
nor  deny  to  any  petaon  wlthfai  Ita  jurladlctloa 
the  equal  prvfeeUon  of  tlie  lawa."  Also,  that 
It  Is  In  derogation  of  article  S,  I  1,  of  oar  Bill 
of  Rights,  which  guarantees  to  everyone  "tbe 
enjoyment  of  life  aod  liberty,  with  the  ueans 
of  acquiring  and  poaasealng  prepertr,  and  of 
pnrsulBg  aod  obtatnlng  bapplneas  and  safety." 
If  the  cli«ilt  court  bad  pnt  aoeh  a  eonatmetlon 
OB  tbiB  elanae  of  the  atatota  as  to  ezflltide  Hw 
other  exenlpatory  twrtlmooy  beeaase  good  char- 
acter and  standing  bad  not  twan  proved  tbe 
niK^tlon  here  raised  wobM  have  presented  It- 
self fnr  onr  decision^    But  the  eircnit  cOart  haa 

made  no  aucb  exclnslon.  From  aught '  that 
appeaia  In  the  record  the  dreult  court  excluded 
no  testimony  offered  by  the  prtsooer,  and  gave 
to  that  adduced  all  the  weight  to  which  it  was 
entitled.  There  is  a  well-recognized  canon  of 
construction  which  may  be  applied  to  tbe 
clause  In  question,  and  that  is  tlmt  such  an  in- 
terpretation, where  possible,  should  be  given 
to  a  law  as  will  avoid  apparent  conflict  with 
Ibe  ConstituUon.  In  other  words,  aa  was  said 
by  this  court  fn  Ot/mm  v.  Btaley,  "whenever 
an  Act  of  ihe  Legislature  can  be  so  construed 
as  to  avoid  conflict  with  the  (k>nBtlIntion,  and 
give  It  force  of  law,  such  construction  will  be 
adopted  hy  the  courts."  5  W.  Va.  85,  18  Am. 
Rep.  640.  The  clause  in  question,  as  well  as 
the  whole  Act,  might  he  so  construed,  tbe 
exerdse  tA  ingenully  to  that  end,  aa  to  dimin- 
ish materially  tbe  right  of  self-defense,  as 
guaranteed  by  tbe  Oon^lutlon,  not  only  to 
persons  of  good  repute,  but  also  to  those  of 
evil  reputation.  But  sdch  a  conatruclton  will 
not  he  adopted  when  It  may  be  avoided.  The 
clause  which  we  are  now  considering  may  be 
construed  simply  as  a  nde  of  evidence  estab- 
lished by  the  wglstature  for  Ihe  better  enforce- 
ment of  the  prnhit^Itory  feature  of  the  Act. 
Witboht  It,  (here  might  have  been  a  doubt 
whether  proof  of  character  could  be  introduced 
Under  an  indictment  for  cnrrylng  concealed 
weapons.  The  Legislature  has  removed  that 
douDt.  and  has,  moreover,  said,  la  effect,  that 
when  8  man  Is  found  going  around  with  a  re- 
volver, razor,  billy,  or  brass  knuckles  uimn  his 
person,  he  shall  be  presumed  to  be  a  burglar, 
dtiellst,  f!:ambler,  Ihlcf,  or  other  criminal  of  the 
like  violent  and  dangerous  class;  but  when  he 
removes  this  presumption,  as  be  may  by  prov- 
ing that  he  is  a  quiet  and  peaceable  citizen,  of 
good  cbamcterand  standing  in  tbe  community 
ID  which  he  lives,  and  farther  proves  that  he 
was  so  armed  because  he  had  good  cause  to 
believe,  and  did  believe,  that  he  was  in  danger 
of  death  or  ^^t  bodily  harm  ml  the  hands  of 
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anotber  persoD,  and  that  be  was.  to  good  faitb, 
carrying  aucb  weapons  in  self-defense,  and  for 
no  oiber  purpose,  the  jurr  sball  find  bim  not 
guilty.  If  the  statute  bad  gone  on  to  provide 
that  la  case  of  not  proving  good  standing,  etc., 
the  Junr  should  find  the  prisoner  guiltj,  there 
would  iiavfl  been  more  doubt  about  the  consti- 
tutiooal  question;  but  the  law  does  not  say  so, 
and,  BO  far  as  this  Act  goes,  the  prisnuer  who 
fails  to  prove  his  good  reputation  is  left  in  the 
hands  oi  the  Jury,  under  full  protection  of  the 
common  law  and  the  Gonstitutioo.  la  other 
words,  a  statutory  acquittal  Is  mandatory  in 
favor  of  perB(HiB  who  prove  good  character, 
and  that  tbey  were  in  ^ood  faith  armed  only 
for  self-defense;  but,  though  not  mandatotr  as 
to  persons  who  fail  to  prove  aucb  good  dbar- 
BCter,  it  nevertheless  does  not  in  terms  deprive 
them  of  anr  rifrtit  or  guaranty  to  wbiob  tbey 
may  be  eotttlea  nnder  the  Cooatitutioo,  nor 
should  such  deprivation  be  emistructively  im- 

Elled.  Tbe  prrsumptioa  wblch  the  law  estab- 
sbes,  that  every  man  who  Roes  armed  in  the 
midst  of  a  peaceable  community  is  of  vile 
character,  and  a  criminal,  is  In  consonance 
wUh  the  common  law.  and  is  a  peifectly  just 
and  proper  premimptioD,  and  one  which  ought 
to  prevail  in  every  community  which  aspfres 
to  be  called  dviKzed.  Neither  would  there  be 
any  const  itulional  objection  to  enacting  that 
any  person  who  proves  good  character  should 
be  acquitted  by  the  jury  upon  lighter  evidence 
as  to  bis  good  faith  in  bis  plei  of  self-defense 
than  should  a  person  wbo  tacitly  admits  hlm- 
s^f  to  be  of  evil  fame  by  failing  to  introduce 
evidence  to  tbe  ooniraty.  This  is  a  discrimina- 
tion, it  is  true,  between  classes,  hut  it  is  only 
a  dlscrimioation  in  favor  of  the  virtuous  class 
against  tbe  dangerous  and  vicious. 

But  it  ia  ai;gued  that  even  if  the  clause  just 
oonsldered  be  not  unconstitutional,  or  be  not 
involved  in  the  present  case,  yet  the  whole  Act 
is  in  derogation  of  tbe  Second  Amendment  to 
tbe  Constitution  of  tbe  United  States,  which 
provides  that  "a  well  regulated  militia  being 
necessary  to  tbe  security  of  a  free  State,  tbe 
rigbtof  the  people  to  keep  and  bear  arms  sball 
not  be  infrioged."  Supposing  this  to  be  a  re- 
striction upon  legislation  by  tbe  several  states, 
aa  well  as  by  tbe  Congress,  (a  question  upon 
which  authorities  diffeiv  I  we  may  still  conclude 
that  by  law  to  regulnte  a  conceded  right  is  not 
necessarily  to  iofrin^  tbe  same.  Tbas,  a  p^- 
bibitioo  against  passing  auy  law  abridging  the 
freedom  of  speech  or  of  Lbe  press  would  scarcely 
be  so  construed  as  to  prohibitall  siatutes  deSo- 
ing  and  punishing  slander  or  criminal  libel; 
and  the  fnliibition  against  passing  any  law  re- 
stricting the  free  exercise  of  religion  would  not 
pn;vent  tbe  passage  of  an  Act  probibiting  im- 
morality wb^n  practiced  as  a  religious  tenet. 
Laie  Corporation  of  Church  qf  Jetn*  Chritt  v. 
United  8taie$,  136  U.  S.  S,  49.  67.  34  L.  ed. 
481.49&  499. 

The  Second  Amendment  of  our  Federal 
Constitution  should  be  construed  with  reler- 
ence  to  tbe  provisions  of  the  common  law  upon 
this  subject  .aa  tbey  then  exif  ted,  aod  in  con- 
sonance with  the  reason  and  spirit  of  tbe 
ameodroeot  itself,  as  defined  in  what  may  be 
called  its  "preamble."  As  early  as  the  second 
veur  of  Edward  UL.a  statute  was  passed  pro- 
bihltlng  all  persoiH,  whatew  their  condition, 
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"to  go  or  ride  armed  by  night  or  by  day," 
And  so  also  at  common  law  the  "going  around 
with  unusual  and  dangerous  weapons  to  the 
terror  of  Uie  peopto"  was  a  crfmioal  offense. 
Blsbop.-8t«t.  Crimes,  8  7M:  8tat«T.  HunOtg, 
2S  N.  a  418. 40  Am.  Dec.  416;  Stale  v.  Roien. 
86  N.  C.  701.  Tbe  keeping  and  bearing  of 
arms,  tberefore,  which  at  the  date  of  the 
amendment  was  intended  to  be  protected  as  a 
popular  right,  was  not  such  as  the  common 
law  condemnol,  but  was  such  a  keeping  and 
bearing  as  tbe  public  liberty  and  its  preaervar 
tion  cwnmendedas  lawful,  and  worthy  of  pro- 
tection. So,  also,  in  regard  to  tbe  kind  of 
arms  referred  to  in  the  amendment,  it  most 
be  held  to  refer  to  the  weapons  of  warfare  to 
be  used  by  the  militia,  such  as  swords,  guns, 
rifles,  and  muskets. — arms  to  he  used  in  defend- 
ing tbe  state.and  civil  liberty,— and  not  lopis- 
tou,  bowie-knives,  brass  knuckles,  billies,  and 
such  other  weapons  as  are  usually  employed  io 
brawls,  street  fights,  duels,  aod  affrays,  aod 
are  only  babituuly  carried  by  bullies,  black- 
guards, aod  desperadoes,  to  the  terror  of  the 
community  and  tbe  injury  of  tbe  Slate.  Bish- 
op, SUU  Crimes,  g  793. 

AllhoDgh  this  question  of  constitutionality 
bu  never  been  expressly  passed  upon  by^  this 
court,  or  the  Court  of  Appeals  of  Virginia  bc- 
foce  the  separation,  yet  biitb  courts  have  ad- 
ministered the  law,  and  consequently,  by  im- 
plication at  least,  aulrmed  its  constitutionality. 
So  far  as  1  have  been  able  to  ascertain.  Lbe 
couri  of  appeals  of  but  one  Slate  of  tbe  Union 
has  unqualifiedly  held  such  laws  unconstitu- 
tional ,  and  in  that  State  the  decision  was  based 
upon  tbe  peculiar  language  of  the  State  Con- 
stitution. Tlie  same  court  has  also  held  that 
"if  a  man  feel  sure  that  bis  life  is  in  continual 
danger,  and  that  to  take  the  life  of  bis  menac- 
ing enemy  is  bis  only  security,  be  may  kill 
that  enemy  whenever  aod  wherever  he  gires 
bim  a  tdiance.  aod  there  ia  no  sign  of  relenung.'' 
Carieo  v.  Om,  1  Bush,  124.  It  would  thus 
seem  that  Uie  State  cannot  conslitutiooally  pro- 
hibit the  carrying  of  deadly  weapons;  and, 
secondly,  that  upon  a  mere  threat  to  kill,  made 
by  your  enemy,  you  may  hunt  bim  down,  and. 
without  waiting  for  anv  hostile  demonstration 
oo  bis  part,  may  take  bis  life.  We  have  but 
to  put  these  two  alleged  principles  of  law  to- 
gether, in  order  to  destroy  that  security  of  life 
and  that  social  order  wbicb  are  absolutely  es- 
sential to  civilization.  In  tbe  Slate  where  tbf  y 
have  been  announced,  a  prolific  harvest  of  mur- 
ders, street  fights,  and  family  feuds  has  been 
their  natural  fruition,  to  the  degradation  aod 
terror  of  society,  and  the  abaiiement  of  justice 
and  civil  order.  In  this  State,  just  tbe  reverse 
has  been  held  as  to  both  tbe  prfnctples  alluded 
to.  Cain's  Ca»e,  20  W.  Va.  679;  &ate  v. 
Etant,  83  W.  Va.  418. 

In  litaU  V.  Bamett,  34  "W.  Va.  74.  it  wa* 
held  that  "a  mere  conditional  threat  of  vio- 
lence by  one  person  towards  anotber.  unaccom- 
panied by  any  act  or  conduct  on  the  part  of 
tbe  party  making  such  threat  eviociDg  a  design 
to  do  vioIen<»  to  the  other  person,  will  not 
justify  the  carrying  of  a  revolver,  under  sec- 
tion 7.  chap.  148.  Gode  1887."  In  the  opinion 
of  the  court  In  the  same  case.  It  to  further  said: 
*'A  niere  threat,  standing  isolated  and  alMie, 
-whOe  ttdmiasible  in  defense  u  u  Item  of  evi 
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dence,  does  not  establish  sufQcient  ground  for 
the  defendant  to  fear  death  or  bArm,  especially 
a  condiiional  or  idle  threat,  wholly  unattendea 
by  snj  act  or  coodoct  of  the  tbreatener,  mani- 
festing a  desiKD  to  do  the  defendant  barm,  or 
carry  the  threat  Into  execution,  wltbin  the  true 
meaning  of  section  7,  chap.  148,  Code  1887. 
If  such  were  the  ruling  of  the  courts,  it  would 
largely  rob  tbis  useful  statute  of  the  beneficial 
effect  it  was  intended  to  accomplfsh  in  the  pres- 
erratiun  of  life  and  the  public  peace.  We 
cannot  rererse  tiicflndiDg  and  judgment  of  tbe 
court  below,  nnleBs  It  plainly  appear  that  the 
flnding  ia  erroneous.  Something,  too,  must  be 
accorcwd  to  the  opinion  of  tbe  judge  wbo  saw 
tbe  witnesses  face  to  face  and  could,  belter 
than  we  can,  judge  of  their  credibility.  Dud- 
lefft  r.  Dudley$,  8  Leifi^,  486;  MiUhtM  v.  Bar- 
atta.  IT  Omtt  458.  Bnt.  admitting  all  that 
the  defendant's  presentailon  of  the  case  tends 
to  sbow,  it  shows  an  Insufficient  defense." 
This  language  is  exactly  applicable  to  tbe  pres- 
ent  caw,  wbicb  Is  not  as  strong  a  one  Id  favor 
of  the  prisonetr  as  was  the  am  ef  BameU. 


Where  nothing  further  appears  in  evldenoe  for 
tbe  defense  than  a  mere  threat  of  violence 
which  has  been  communicated  to  the  prisoner, 
I  doubt  whether  It  ought  In  any  caae  to  be  con- 
sidered BUfflcient  to  compel  an  acquittal  under 
the  stRtnte,  especially  where  sufficient  leufttb 
of  time  faaselapsed  to  have  enabled  the  prisoner 
to  8eek"tbe  protection  of  tbe  law,  as  prescribed 
in  chapter  168  of  tbe  Code,  by  having  bis  ad- 
versary  arrested  and  bound  over.  If  be  has 
neglected  this  precantion  and  safegnard  pro- 
Tidisd  by  Utw,  I  doubted  whether  this  fact 
ought  not  of  Itself  to  be  considered  mich  an 
Impugnment  of  his  "good  faith"  as  to  render 
it  improper  to  acquit.  In  cases  where  there 
are  aggravvtlng  circumstances  the  foil  penally 
of  the  law  should  l)e  inflicted,  while  a  lighter 
penalty  should  be  Imposed  if  there  are  clrcum- 
stancea  of  a  oiittgating  character.  lo  tiie  prrs- 
ent  case  the  penalty  imposed  was  the  feast 
which  the  statute  prescribes. 

The  Judgment  ef  the  Oireuit  Court  it  of- 
firmed. 


KORTH  CAROLINA  SUPREME  OOUBT. 


STATS  OF  KOBTH  CAROLINA 
e, 

jr.  LINOERFELT  H  al.,  AppU, 

(.,  C  ) 

Sureties  on  the  |>aU  bood  of  an  iadlet«d 
person -vrtM  baa  fled  Into  wiotber  State 
aaajr  ftellow  and  arrest  him  then,  either  in 
person  or  by  a^rent.  and  tlxo  fact  that  tbe  bond 
baa  been  oondlthiiialljr  forteUed  and  a  setre  facicu 
tasneA  Is  ImniatAilaL, 


(December  8,  V3tt) 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Superior  Court  for  Cherokee  County 
convicting  them  of  murder.  Boitereed, 

Statement  by  Shepherd,  J.: 

The  defendants  were  charged  with  the  mur- 
der of  Marion  Cole,  in  tbe  County  of  Chero- 
kee, in  July,  1881.  It  appeared  In  evidence 
that  tbe  deceased  was  indicted  for  violation  of 
the  United  States  Kevenue  Laws  in  the  Circuit 
Court  of  tbe  United  States  for  tbe  Eastern 


Nora.— Btoht  o/ ntretlH  ow  ball  bond  ta  pursus  thhtfr 
princ^Mifnto  onotAM- State /or  the  punMM  of  or- 
restirHr  hfm- 

Tbe  authorities  on  this  subject  do  not  appear  to 
tM  numerous,  but  so  far  as  they  go  tbey  seem  to 
fully  sustain  tbe  oplnltm  of  tiie  court  m  the  inliiol- 
pal  case. 

IQ  addition  to  the  aotliorftles  there  cited.  It  haa 
been  held  that  a  penoa  who  bad  tMOoBie  bail  In 
Vermont  mlsrht  punue  and  take  his  principal  In 
Massacbnsetts.  Oom.  v.  Mekett, «  Pick.  188.  See 
also  Feoae  v.  Bart,8.Day.  485l 

Tn  Harp  v.  Osguod,  t  Hill.  210^  a  surety  residing 
In  New  York  arreeted  in  Tlrfrinla  the  principal, 
who  had  gone  to  tbe  latter  State,  apparently  with- 
out question. 

In  Johnson  v.  TompUna.  Baldw.  878,  tlie  oonrt 
compared  tbe  right  of  a  master  to  pursue  Us  slave 
faito  another  State  and  reclaim  blm  there  to  the 
right  of  a  bail  to  pursue  his  prlnoipal  into  another 
State,  arrest,  and  bring  hia  back,  seeming  to  take 
It  for  gianted  tiMt  tbe  latter  rlgtat  was  onquesUon- 
atde. 

So  the  ball  of  defendant  in  a  bastardy  proceed- 
ing may  after  Judgment  talw  his  prinoipal  in  any 
oounty.  State,  or  Territory.  Turner  r.  Wilson,  48 
Ind.aBL 

The  rights  of  the  surety  are  equal  in  criminal 
and  In  oItII  oases.  Harp  ▼■  Osgood,  8  BUI.  21S. 

The  authority  artSes  more  from  ttteeontraot  tlian 
from  tbe  law.  and,  as  batwaea  the  paiUes,  aetther 
tbe  jurisdiotioB  of  tha  oourt  oar  itf  tbe  State  eon- 
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trols  and  the  bail  may  taira  the  principal  in  an- 
other Jurisdiction  or  another  State  on  the  ground 
tliat  a  valid  oootraot  made  In  one  State  Is  onforoe- 
able  in  another  according  to  the  law  there.  War- 
then  V.  Preecott,  5  New  Eng.  Bep.  aSft,  60  Vt.  88.  , 

The  prtmdptl  may  be  arrested  if  he  oomes  into 
tbe  State  for  the  porpoee  of  attending  ooort. 
Broome  v.  Hunt,  4  Teatea.  US. 

It  has  been  said  that  tbe  bail  has  fala  principal 
always  on  tha  string,  and  tboogb  ft  extends  to  the 
remoteat  eonnrol  the  earth  he  may  pull  It  ^Mn 
beplooses.  Bug^ v.  Ooiey, 8 Oonn.  48L 

But  there  Is  a  strong  Inttmatton  that  the  ball 
cannot  exercise  bis  rights  outside  of  the  Jurisdic- 
tion of  the  sovereign  ruling  where  the  rights  of  tbe 
parties  arose.  Beese  V.  United  States,  18  U.  8.  8 
WaU.U,18L.ed.541. 

Bail  who  have  suffered  their  principal  to  go  into 
another  State,  where  he  has  been  put  under  arrest 
for  the  purpose  of  being  tried  br  a  court-martial, 
oamtot  take  Mm  out  of  that  State  until  after  tbe 
aentenee  Imposed  on  hhn  17  ttaa*  omnt  haabeen 
exeouted.  Dnited  States  ▼.  Btahop,  8  Testes,  9t. 

Tbe  dtsobarge  in  bankruptoy  of  tbe  principal 
under  the  laws  of  ttie  State  in  which  he  is  found 
will  prevent  bis  arrest  by  Us  bail  eoming  trm  an- 
other State  upon  a  debt  dne  before  the  discharge : 
at  least  where  both  debtor  and  creditor  are  oltiaens 
of  the  State  where  the  discharge  wag  obtained  and 
tbe  debt  was  contnoted  there.  Com.  r.  Blddle.  1 
8err.ftB.au.    .  a.P.V. 
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IMitrict  of  Teneeasefc  and  hsd  gfven  a  bond, 
with  tbe  oaoal  oondlnon  In  such  case,  with  ooe 
of  the  <lejfei)dants  as  surety  thereto,  to  make 
hla  persnDiil  appearance  before  said  court  In 
KnoxTille,  Tenu.,  at  tbe  time  mentioned  there- 
in. He  failed  to  appear,  and  ttaereupon  it  was 
considered  by  tbe  court  that  said  deceased-and 
bis  sureties  forfeit  aod  pay  to  the  United  States 
ibesam  of  $1,000,  according  to  tbe  tenor  of 
their  bond,  unless  tbe^  appear  and  show  cause 
to  the  contrary :  and  it  was  ordered  that  a  scire 
facia*  issue.  There  was  mucb  evideace  upoD 
the  trial  in  tbe  court  below,  but  it  is  not  neces- 
sary to  tbe  understanding  of  the  opinion  of 
this  court  to  report  it,  g 

Tbe  priaooers  asked  tbe  court  to  charge  the 
JuEV  as  foUows:  "(1>  That  if  Lingerfelt. 
while  acting  under  tbe  belief  that  be  had  the 
right  to  arrest  ihe  deceased,  went  to  the  field 
of  the  deceased,  and  nntifled  him,  that  be  had 
come  for  tbe  purpose  of  arresting  him,  and  tbe 
deceased  made  a  violent  attack  on  him  with  a 
hoe,  which  was  a  deadly  weapon,  and  tbe 
assault  wai  so  Tiotent  that  prisoner  believed 
that  be  was  In  imminent  danger  of  losing  bis 
life  or  suffering  great  bodily  harm,  the  right  of 
eelf-preeervalion  asserted  Iteelf,  and  he  bad  the 
right  to  shoot  tbe  deceased.  (3)  If  he  went  to 
the  deceased,  and  told  him  he  bad  come  to 
arrest  bim,  as  the  agent  of  his  bondsmen,  the 
deceaaed  bad  no  tight  to  slay  tbe  defendant, 
no  demonstration  to  coerce  tbe  deceased  having 
been  made  by  the  defendant;  and  If  tbe  jurv 
should  find  that  deceased  made  a  deadly  assault 
with  a  hoe,  tbe  defendaut  had  a  right  to  sfanot 
him  to  save  his  own  life  or  prevent  great 
bodily  harm.  (8)  That  Swanson  was  one  of 
tbe  hall  of  the  deceased,  aod  had  a  right  to 
pursue  him  Into  this  State  and  capture  him, 
and  that  that  right  continued  until  final  Judg- 
ment was  rendered  against  bIm,  and  that  be 
and  his  co-sureiy  had  the  right  to  appoint 
Lingerfelt  as  theu-  agent  to  capture  or  aid  in 
capturing  the  deceased.  (4)  That  defendants 
bad  tbe  right  to  use  so  much  force  as  was 
necessary  to  capture  deceased,  aod.  If  the  jury 
find  that  Lingerfelt  used  no  more  force  than 
was  neccsaanr  to  repel  the  assault  made  upon 
bim  by  tbe  cleceased  with  the  hoe,  tbe  defend- 
ant would  not  be  guilty.  Kh)  That  Swaoson. 
not  being  present,  was  not  guilty.  (6)  That  If 
the  jury  find  thatdefeodanta  attempted  to  ar- 
teat  deceued  ooder  a  belief  that  tbey  bad  au- 
thority to  do  ao  aa  bail,  and  in  making  the 
arrest  the  deceased  attempted  to  kill  TJoger- 
felt,  and  Lingerfelt,  to  save  his  own  life,  or 

E event  great  bodily  harm  to  himself,  shot  and 
lied  tbe  deceased,  there  was  do  malice,  and 
tbey  should  find  the  defendants  not  guilty. 
(7)  That  liingeifelt  bad  a  r^t  to  make  the 
arrest,  uid  was  dottied  with  the  same  power  Ux 
doing  sO'as  an  ofltoer..  Tbtf  be  had  a  lighl  to 
arrest  him,  peaoeabljr  if  be  could,  aod  fonibly 
H  he  most:  and  if,  i>' making  tbe  arrest,  be 
used  no  more  force  than  was  necessary  to  do 
so,  be  was  not  gnihy."  Ris  honor  refused  to 
give  the  mid  instructions  to  the  jury,  and  the 
prisoners  eitcented.  His  honor  then  charged 
the  jury  HS  follows:  ."(t)  That  there  was  no 
evidence  In  tbe  case  to  ^ow  thai  the  prisoners 
had  Butbnrity  or  tbe  right  to  arreat  the  de- 
ceased. ,  (2)  That  if  Lingerfelt  uoderttok.  to 
arrest  the  deceased,  tbe  deceased  bad  the  right 
14L.R.4 


to  ra^t  to  tbe  extent  oeeessair  to  protect  bia- 
self  from  aucb  arrest;  and  If  tbe  deceased  re- 
sisted, tising  no  more  force  than  waa  neceeear; 
under  the  drcumstances,  and  for  such  resist- 
ance was  shot  and  killed  by  Lingerfelt,  Linger- 
felt was  guilty  of  murder;  but  u  deceof  ed  used 
more  force  than  was  necessary  under  the  cir- 
cumstances, and  said  prisoner  gave  bacb,  and 
was  followed  bv  deceased,  and  had  reason  ti> 
believe  and  did  believe  that  deceased  was  about 
to  kill  bim  or  do  him  great  bodily  barm,  and 
shot  aod  killed  tbe  deceased  to  protect  himself, 
aod  not  because  he  refused  to  submit  to  arrest, 
the  prisoner  was  guilty  of  nuinslaiighter,  the 
jury  being  the  Judges  m  tbe  reasooableoesa  of 
the  appreueuaton,  and  not  the  prisoner.  0> 
That  if  Lingerfelt  undertook  or  approached 
deceased  to  arrest  him,  and  deceased,  to  avdd 
arrest,  fled,  and  the  said  prisooer,  under  these 
circumstances,  shot  and  killed  deceased,  be 
was  guilty  of  murder,  ^4)  That  if  the  prison- 
ers combmed  to  arrest  the  deceased,  ud.  in 
pumisnce  of  a  common  plan  to  arrest  bim.  be 
was  killed  by  LfngerfelL  and  Uie  priaoncr 
Swansoo  was  present  aiding  and  abetting 
Lingerfelt  to  execute  tbeir  commm  purpose. 
Swanson  was,  Uable  in  ihe-same  manner  and  to 
tbe  same  extent  as  Lio^rfett,  (5)  That  if 
Lingerfelt  did  not  uuderti^e  to  arrest  the  de- 
ceased, and  did  DOthine  more  than  to  go  into 
tbe  field  to  him  and  t«ll  mm  that  by  authority  of 
Swanson  and  tbe  other  surety  who  were  oo  his 
bond  for  his  appearaooe  at  Knoxville,  Tennes- 
see, he  (Lingerfelt)  bad  a  right  to  arrest  bim; 
that  th^  bad  given  him  authority  to  arrest 
bim, — aod  thereupon  the  deceased  assaulted 
himwiib  a  hoe,  and  prisoner  had  reason  to  be- 
lieve, and  did  bdleve,  that  the  decaaaed  was 
about  to  kill  Mm  or  do  bfra  great  bodlty  harm, 
and  to  protect  himself  be  killed  tbe  deoeaaed. 
be  was  not  guilty,  and  Swsnaon  would  not  be 
guIMy  of  any  offense."  Tbe  prisooera  ex- 
cepted. There  was  a  verdict  of  guilty  as  to 
both  defendants,  and  they  appealed  from  tbe 
Judgment  pronounced. 

llie  prisoners'  counsel  moved  fora  new  trial 
in  the  court  below  upon  tbe  following  grounda: 
"(1)  For  the  reason  that  the  court  mudirected 
tbe  jury  in  charging  them  that  the  record  of 
the  United  States  court  of  Tennessee  gave  ti»e 
prisooera  no  aothocity  whatever  to  r<t  to  tbe 
deceased  and  attempt  to  arreethim;  that  it  was 
no  more  authority  than  if  there  had  not  been  a 
word  or  figure  written  upon  It.  (2)  Tbe  court 
erred  In  charging  the  jtiry  that,  in  any  view  of 
the  case.  If  Llnzerfelt  waa  guilty,  Swaoson 
was  also  guilty;  there  bctog  no  evidence  that 
Swanson  was  present,  or  in  such  position  as  to 
give  aid  aod  assistance  to  Lingerfelt  at  tht* 
time  of  tbe  killing  of  the  deceased.  (S)  That 
tbe  court  erred  in  otiargtBg  tbe  Jury  that  tbr 
purpose  of  the  prlaonem  to  anest  tht  deeenaed 
was  unlawful,  Aere  being  evidence  teodinr  to 
show  that  tbeir  pnrpoae  waa  lawful,  and  that 
tbey  bad  a  rigbt  to  make  tbe  arrest.  (4)  That 
tbe  coort  erred  in  not  jiving  tbe  spedal  in- 
structions asked  for  by  the  prisoners."  Tbe 
motion  for  new  trial  was  Overruled.  Tbe  court 
arrayed  the  evidence  sspUcable  to  the  several 
instructfoDs  upon  tbolaw  given  to  tbe  Jur^', 
direotlog  their  atteolioQ  to  all  the  evidence  in 
b^Uof  tbeprtaonenaaweVaatotbatin  be- 
half «f«beAtate;  < 


Digitized  by 


Google 


Sun  or  Noma  €aw>u>a  t.  XdoiefeBnur. 


JUemt.  W.  W.  ^oaea  and  Bm  Poaay. 

for  appellants: 

The  Siaiutea  of  Nortb  Carolina  and  Tenoes- 
see  autborized  tbe  arrcet'of  the  principal  at 
any  time  before  floal  judgment  agaioat  tbe 
sureties. 

See  N.  C.  Code  Civ.  Ptt>o.  para.  801. 1286; 
Teon.  Code,  1884,  pars.  6010-6014. 
.  In  a  criminal  case  the  forfeiture  of  a  mcog- 
nlzaoce  does^  not  di«:barge  tbe  defeDdaot  nor 
relieve  bim  from  puniabment,  there  being  a 
difference  in  that  particular  from  a  forfeiture 
hi  a  civil  case. 

£kpart«  MiUmm^  a4  tJ.  8.  9  Pet.  704,  9  L. 
ed.  SiNh  Bern  v.  United  Statea,  76  U.  &  9 
WalL  la,  19  L.  ed.  Ml;  r<w6»rT.  Hiintor,  88 
U.  8.  16  Wall.  866.  31  L.  ed.  387. 

The  sureties  bad  a  right  to  pursue  and  re- 
arrest tbe  principal  in  any  part  of  the  United 
States,  and  they  bad  a  ngbt  lo  deputize  tbe 
deiFendant,  XiiDgerfelt,  as  their  agent  to  aid 
them  in  making  the  arrest. 

See  IlieMa  r.  Ingerto/l,  7  Johns.  ISi;  Taylor 
V.  TainiffT,  88  U.  8.  16  WalL  871.  SI  L.  ed. 
290;  Wbaru>n,  Critii.  Proa  par.  6S;  ^Sto^e  v. 
MaJum.  8  Harr.  (Del  )  668. 

This  right  is  in  tbe  nature  of  subrogation, 
and  tbe  government  will  lend  Its  aid  to  the 
Buret  ies  and  tbeir  agents  In  every  proper  way 
by  process  and  without  process  to  seize  the  per- 
son of  their  principal  and  compel  bis  appear- 
ance. 

United  Staffs  v.  Rj/der,  110  U.  fi.  786. 787, 28 
L.  ed.  310,  811:  Bishop.  Crim.  Proc.  par.  889; 
Se/'wambU  v.  Hhetiff.  W  Pa.  16. 

Tbe  right  to  re  arrest  the  principal  in  tbia 
case  is  likened  to  that  of  tbe  eiierifi  arresting 
an  escaping  prisoner.  ■ 

8  Bl.  Com.  S90:  Buefflea  v.  Ooreg,  8  Conn. 
419;  Betpubfiea  v.  GanUr  of  Pkila.  2  Teatee, 
263;  Com.  V.  Briekeit,  8  Pick.  140;  Com.  v. 
Biddle,  1  Serg.  &  R.  811;  Wheeler  v.  Wheeler, 
7  Mass.  169. 

Tbe  principal  is  Uiis  case,  (bat  is  the  de- 
ceased, was  committed  to  the  custody  of  his 
rareties  as  to  jailers  of  bb  own  choosing. 

Beete  v.  United  i:tate$/K  U.  B.  9  WaU.  21, 19 
L.  ed.  644. 

The  defendant,  having  the  rii^t,  as  an  offi- 
cer, to  rearrest  the  deceased,  it  was  their  dnty 
to  do  BO. 

^ite  V.  GarreU.  1  Wlnst  L.  144. 

The  defendants,  having  authority  to  arrest, 
were  where  they  had  a  light  to  be,  and  tbe  de- 
fendant, Lingerfelt.  wben  assaulted  bj  tbe  de- 
ceamd  with  a  deadly  weapon,  if  be  bad  reason 
to  believe  and  did  believe  that  bis  life  would 
be  taken  or  that  be  would  receive  some  great 
bodily  barm  unless  he  shot  the  deceased,  and 
be  shot  and  killed  bfm,  would  not  be  guilty. 

^(afe  V.  Dixoa,  75  N.  C.  279;  State  v.  I/aeh, 
88  N.  C.  618. 

The  defendant  Linfrerfelt  was  not  compelled 
to  flee  from  the  deceased. 

1  East,  P.  C.  271;  2  Bishop.  Crim.  Law, 
633-644:  State  v.  Boane,  13  K.  C.  &8. 

It  waa  not  neceasary  that  be  should  retreat 
to  tlie  wall. 

State  V.  ffOl,  20  N.  0. 491;  StaU  v.  Bentlej/, 
94  N.  C.  1021. 

Mr.  Tlieodora  F*  D»Tidaott«  Attg-Qea., 
for  the  State. 
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Mnphanit  J.,  delivered  the  opinion  of  tbe 
court: 

Tbe  <U)ly  exception  necessary  to  he  eonrid- 
ered  '  is  addressed  to  the  charge  "  that  Ibere  was 
no  evidence  in  tbe  case  to  show  that  tbe  pris- 
oners bad  authority  or  tbe  right  to  arrest  the 
deceased."  Our  first  impression  was  in  favor 
of  the  view  taken  by  tbe  court  below,  hut  up- 
on an  examination  of  tbe  antfaoritlea  {whioi 
were  probably  inaccessible  to  his  honor)  we  are 
of  tbe  opinion  that  the  auretiee  on  tbe  bail  bond 
of  the  deccBsed  bad  tbe  right  to  aned  him  in 
this  State,  and  that  they  could  appoint  an 
agent  to  make  such  anest  or  to  assist  them  in 
doing  so.  It  is  insisted  that  the  "bnU  only 
represents  the  court  from  which  his  atitbority 
emanatea,  and,  where  the  court  bas  no  power 
to  arrest,  the  bail  bas  no  power  to  arrest." 
Such,  Indeed,  is  tbe  laogoage  of  Mr.  Wbarton 
(SXIrim.  Law.  %  2976),  but  the  only  authority 
he  cites  is  from  Canada,  where  it  was  held 
that  Uie  bail  conld  not  foUow  bis  prtnelpal  from 
New  York,  and  arrest  bim  in  tlie  Brttiah 
dominions.  This  is  what  was  said  would  bo 
dangerous  to  tbe  naiional  iodependeiMe  of 
Canada.  As  between  the  states,  lio»ever,  a 
different  rale  applws,  and  tbe  distinction  fs 
sustained  by  the  highest  anthorltv.  In  yieoUit 
V.  2nger»oU,  7  Jobna.  145,  tbe  point  waa  elabo- 
rately discussed,  and  tbe  ooun  said  that  "  tbu 
power  of  taking  and  surreuderiog  Is  not  exer- 
cised under  any  judicial  process,  but  results 
from  the  nature  of  the  undertaking  by  the  bail. 
The  bail-piece  is  not  process,  nor  anything  in 
ihe  nature  of  it,  but  is  merely  a  record  or 
memorial  of  the  delivery  of  the  principal  to  bis 
bail  on  security  given.  'It  cannot  be  questioned 
but  that  hail  In  tbe  common  pleas  would  have 
a  tight  to  go  into  any  other  cooniy  in  the  State 
to  take  bis  principal.  Tliis  shows  that  tbe  ju- 
risdiction of  tbe  conrt  in  no  way  controls  the 
authority  of  tbe  bail,  and  as  little  can  tbe  jarh- 
dictioD  of  the  State  ailect  this  right  as  between 
tbe  bail  and  bis  principab"  It  was  also  decided 
that  the  bail  mubt  'depute  to  another  to  take 
and  surrettder  their  principal."  In  Parker  t. 
Bidipell,  8  Coon.  84.  It  was  decided  that  "  bail 
or  a  person  deputed  by  bim  for  that  purpose 
may  take  tbe  principal  in  another  Slate,  or 
wherever  he  may  be,  and  delaio  bim,  or  sur- 
render bim  ioto  the  custody  of  tbe  sheriff." 
SeealsoAatev. JfiiAon.8Harr.(Del.)568.  In 
BeepvUica  v.  Cfaoter  ^  I^ila.,  2  Teates,  268, 
tbe  court  said:  "The  passage  from  Yattel 
[quoted  on  tbe  argument]  applies  merely  to 
DalioQB  entirely  independent  of  each  otoer. 
...  In  tbe  relation  In  which  the  several  states 
composing  tbe  Union  stand  to  each  other,  tbe 
bail  in  a  suit  entered  in  another  State  have  a 
light  to  seize  and  take  the  principal  in  a  sister 
State,  provided  it  does  not  Interfere  with  tbe 
interests  of  other  persons,  who  have  anested 
such  principal.  But  where  actions  have  been 
brought  against  the  psriy  previous  to  such 
seizure  tbe  same  right  docs  not  exist.  Never- 
theless, if  they  have  originated  by  collusion 
with  tbe  defendant,  and  merely  to  protect  bim 
from  being  surrendered  by  bis  ball,  Uie  court 
on  good  grounds  wouhl  Interfere,  and  prevent 
such  improper  practice."  The  principle  as- 
serted is  not  restricted  to  bail  in  civil  cases,  but 
applies  equally  to  recognizances  in  criminal 
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proMcations^  Its  ■pplicatloD  to  sacb  cues  U 
explicitly  recosDized  in  Hefuv,  VniUd  State*. 
76  U.  H.  9  WaU.  18.  Id  L.  ed.  541,  and  la  Taji- 
Un-  V.  Taintor,  88  U.  S.  16  Wall.  871, 81  L.  ed. 
290,aDdotbercaseB.  Upon  tbe geoeral  principle 
the  court  in  the  case  last  dtra  says:  "  When 
bail  Is  given,  the  principal  is  regarded  as  ddlv- 
ered  to  tbe  ctutody  of  bis  sureties.  Their  do- 
minion is  a  oontmuaoce  (tf  tbe  original  im- 
prisonment. Wbenever  tbev  choow  to  do 
so,  tb^  may  seize  blm,  and  deliver  him  up  Id 
tbeir  discbarge;  and,  if  tbat  cannot  be  done  at 
once,  tbey  may  imprison  bim  until  It  can  be 
done.  Tbey  may  eiercise  their  right  in  per- 
son or  by  agent.  Tbciy  maj  pttrsue  him  Into 
another  State;  may  arrest  bun  on  tbe  Sabbath; 
and,  if  neceasary,  may  break  and  enter  bis 
house  for  that  purpose.  Tbe  setzare  is  not 
made  by  virtue  of  new  process.  None  is 
needed.  In  Anon.,  6  Mod.  281,  It  Is  said: 
"Tbe  ball  have  tbeir  principal  on  a  string,  and 
may  pull  the  string  whenever  they  (rieaae,  and 
•nrreufier  bim  In  tbetr  discba^.  Hie  i%bts 
of  the  bail  m  civil  and  crimlDal  cases  are  ttie 
same."  It  is  urged  tbe  attorney-general 
that  tbe  rigbt,  when  exercised  in  another  Suie, 
may  be  attended  with  inconvenience  and  trou- 
ble; but,  with  the  qualiflcaUons  staled  in  Be9- 
pvbUeo  T.  QaoUr  nf  PhUa.  tupra,  It  is  not^ 
plainly  apparent  bow  any  evil  may  result. 
Be  tbat  as  it  may,  the  principle  is  flrmlv  estab- 
lished by  a  uniform  course  of  judicial  decis- 
ions, both  state  and  federal;  and,  until  tbe 
LefiiKlature  sees  fit  to  regulate  the  manoN'  in 
wbicb  tbe  bail  from  another  Slate  is  to  exercise 
bis  rights,  we  do  not  feel  at  liberty  (especially 
in  a  case  of  Kfe  and  death)  to  assume  the  excep- 
tional position  thattbecomoion-law  method  as 
generally  recognized  in  tbe  United  States  does 
not  apply  in  North  Carolina.  It  is  urged, 
however,  tbat,  tbe  recognizance  liaving  been 
forfeited  by  tbe  default  of  the  priiicipal  to  ap- 
pear in  the  Tennessee  court,  the  right  of  the 
bail  to  take  bia  jKincipal  was  extioguished.  It 
will  be  obeenred  that  the  jndgmont  was  oi4y 
14L.B.A. 


oondttlotal.  aDdthatasejrtfAKwswasadnd 

to  be  issued.  It  has  never  been  uDdetfOwdli 
this  Stale,  nor  do  we  so  tmderstand  tbe  comsMB 
law,  ibat  snob  a  judgment  baa  tbe  effect  con- 
tended for.  Tbe  right  of  tbe  bail  to  take  hh 
principal  In  a  crimlual  case  before  fiasl  ftK^ 
meat,  and  to  produce  falm  in  court  in  mitixs- 
tion  of  tbe  penalty.  Is  geDorally  recoeniBd  is 
North  Carolina,  and  we  have  been  i«t:md  to 
no  authority  where  the  contrary  bas  bem  beld. 
It  is  entirely  clear  that  payment  by  tbe  bsQ  is 
criminal  cases  does  not  discharee  the  priDdml 
from  bis  obligation  to  appear  in  court;  sw)  It 
is  intimated,  even  in  tbat  case,  tbat  the  fomn- 
ment  by  way  of  subn^atton  will  lend  Ibesaie- 
tiea  its  sid  'In  every  proper  way.  by  pneei 
and  without  process,  to  seize  the  person  of  tbe 
principal,  sod  compel  bis  appearance."  How- 
ever this  may  be,  we  are  clearly  of  tbe  opinlas 
that  a  mere  conditional  judgment,  like  Ibeooe 
before  us,  does  not  depnve  tbe  sureties  of  Um 
remedies  which  prenoualy  existed  in  Ibdr 
favor.  la  view  oi  the  ruling  of  the  oonrt  tbat 
the  prisonos  (one  of  whom  was  a  suie^  and 
tbe  other  bis  slleged  agent)  bsd  no  sutboritjr 
to  arrest  the  decesKd,  it  beosme  immaterial  lo 
inttruct  the  jury  as  to  the  manner  in  which  tbe 
alleged  authority  was  made  known  to  the  d^ 
ceaMd,  aod  wbetlier  anch  autborl^.  in  the 
absence  of  its  denial  or  a  demand,  sboold  bate 
been  exhibited  after  tbe  deceased  was  tally 
informed  by  tbe  agent  of  its  character,  and  so 
objection  being  made  to  its  validity.  State  t. 
Garrett,  1  Wlnst.  L.  144. 

These  and  other  points  bearing  upon  tbe 
phase  of  tbe  case  were  not,  for  this  reasoo,  »e 
presume,  explained  to  the  jury,  nor  diacntsed 
before  tis  on  tbe  part  of  the  SMte. 

It  Is  entirely  clear  from  the  record  as  well  at 
the  argument  of  tbe  attorney-general  that  tbe 
ruling  in  question  was  based  upon  tbe  prisa- 

{tie  we  have  con^ered.  am],  ttwrs  bdni  emr 
n  this.  It  must  necessarily  follow  that  Iwjv^ 
OMTS  ofw  mtittai  0  a  nm  trial. 
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STATE  OF  WASHINOTON.  Bnpt.. 
George  ST0W1B.  4|gi(. 


(. 


.) 


1.  IT  OTlMtaBtUl  Jnattee  hmm  bvea  dA- 
■todtbj  reftwmlofa  nawtrlmlio  a  ortm- 
Inal  oaae,  the  appeUate  oonrt  will  oot  hesitate  to 
reverse  the  niUof. 
S.  Aaawtrialon  tiM  sroond  of  newljr 
dtoeovgede'yldaiiee&fchoBrieldec— e 
win  Mot  be  dwtod  ftor  iMk  of dllic«ne« 
where  defeodaat  is  &  poor  lyooraot,  obsoilre 
tcamp  tinker  wtthont  moner,  staodlns,  trtoods  or 
«ven  aoquaintanoes,  and  wko  was  shut  up  lx>  Jail 
obMgea  to  OB  the  efforts  of  oooDBrt  anpotnted 
to  deleod  him,  and  some  dUUreooe  la  shown  al- 
tbouvh  an  Importaot  part  of  the  newljr  discov- 
ered erldenoe  which  Is  to  show  an  alibi  la  that  ttt 
a  person  at  whoeo  house  the  dvfendaat  osUed  oo 
the  dar  of  the  homicide. 
S.  The  mto  denying  m  new  trial  tar 


mnroir  ciuniilaittvo  evldMm  does 
apply  where  the  erldraice  fe  to  prore  an  aWA. 


not 


<NoTeoibra  26, 1801.> 


APP£AL     defeodant  from  a  Jtidgment  of 
tbe  Superior  Court  for  Pierce  Coun^ 
which  coDTicted  him  of  murder.  Sevened, 
The  facts  are  stated  Id  the  ofriolon. 
Jtenrt.  T.  I*.  Kohn  and  SMUg  A  He«a- 
toa  for  appellant. 

ifMtra.  W.  H.  Sn^  Fret.  At^.,  and 
Oharlw  Badliiwd  for  the  State, 

Donbar*  J.,  delivered  tiie  opinioa  of  the 

court: 

Between  10  and  11  o'clock,  on  the  evening 
of  the  Sth  of  October,  1889,  Enoch  Crosby, 
an  inoffensire  and .  respected  ritizeo  of  the 
city  of  Tacoma,  was  shot  down  in  cold  blood 
tn  tbe  public  streets  of  that  city.  The  vie- 
tim  of  this  murderous  and  fatal  assault  lived 
long  enough  to  give  a  brief  account  of  the 
munler.  His  statement  was  that  be  bad  been 
down  to  tbe  depot  to  see  some  friends,  and 
on  returning  home,  while  walking  quietly 
along  C  street,  two  men  started  ont  from  the 
side  of  the  bam  which  fronted  on  tbe  street, 
and  when  within  Ave  or  six  feet  from  him, 
without  making;  any  demands,  or  giving  any 
warning,  shot  him  through  the  body  with  a 


Nora.— Cumulaftve  evUlenu  at  oround  for  new  triaL 

A  multitude  of  cases  have  decided  that  merely 
cumulatlTeevldenoa  la  not  MiSdent  to  wairant 
grantiiifranewtrla]:  amonffthew  are  tbetottow- 
Ing:  Fuller  v.  Hnrrlg,  29  Bed.  Kap.  8U;  Brown  r. 
8t.  Louis.  T.  M.  ft  6.  B.  Go.  5S  Ark.  120;  HcCormtok 
Central  R.  Co.  7S  Cai.  ODIli  Orjrstal  Lake  Ice  Oo.  v. 
McAuhVi  Id.  nii  Byrne  t.  Reed,  Id.  917;  People  v. 
e<ddeii8oo,noliLIII8;  Peo|deT.  Wong  Ah  Poo,  tv 
Cal.  tBOi  Ton  Glabn  v.  BrenDan,  81'GbI.  SSI;  People 
v.  O^Brren,  T8  Cai.  41;  Mowry  v.  Raabe,  80  CaL  006; 
Wtttnv.  Blaokshear,8Fla.l61;  Simpson  v.  Daniels, 
lePte.  en;  Coker  r.  Herrltt.  Id.  4IS:  BrsUne  X. 
Ihiffr.'»Oa>MB:XtiuseUv.  Hubbard.  Id.  OB:  Hart 
T.  Jackson,  77  Oa.  49B;  Btherldge  v.  Hobhe,  td.  631; 
If  unto  V.  koody,  18  Oa.  197:  Poullafn  v.  Foullaln, 
79  Ga.  11:  .Carter  v.  State,  75  Ga.  7<7;  Hlnee  v.  Beers, 
74  Ga.  83V;  BJalook  V.  Denham,  86  Gb.«I6;  Verdery 
V.  Savannah.  B.  *  W,  B.  Oo.  8S  Ga.  676;  Netll  v. 
State,  79  6a.  779;  Cobb  v.  Slate,  78  Ga.  801;  Pogarty 


B;as.'ai2;  Beachkv  v.  HcOormlck,  fl  Kan.  HBt 
Houston  V.  Kid  well,  IS  Ky.  L.  Rep.  386;  Oakley  v. 
Bears,  7  Robt.  Ill;  State  v.  Hankg,  3D  La.  Ann.  SSi; 
State  7.  Borrts,  Id.  Stt:  Bnni  v.  Ham,  89  Ho.  283; 
Handly  v.  Call.  80  Me.  9;  Snowman  v.  Wardwell,  88 
He.  975;  Gllmore  r.  Broet,  88  Ulnn.  190;  Braxll  v. 
Peterson,  44  Minn.  219;  Tanderbmrg  v.  Campbell.  H 
Hiss.  89;  State  v.  Grifllii.8  West.  Rep.  820, 87  Mo.  808; 
Dollmanv.Munson.? West.Bep.810.90MO;K>;  Cul- 
boftson T.  HUl.  2  West.  Bep.  m,87  HO.  0B8:  State  v. 
Woodward,  14  West.  Rep.  486, 96  Ho.  I2»!  Johnston 
V.  BhorCridKe.  U  West.  Bep.  10a,98  Mo.  227;  Cbrrlgati 
T.  Brady,  88  Mo.  App.  80;  Mercantile  Bank  v. 
Ha  we,  88  Mo.  App:  214;  Oarileld  M.  A  H.  Co.  V.  Ban- 
mer.  6  Mont.  Oft  Territory  v.  Bryson,  9  Hodt.  38; 
Shrrttory  v.  Clayton,  8  Mont.  1;  BeU  v.  York  (Neb.) 
Mays,  1801]  Liveeeyv.FcstDer,28Neb.883:  Planna- 
gan  V.  Heath  <Neb.>  May  6, 1801;  ChmpbeQ  t.  Hol- 
land, 22  Neb.  S87;  Brooks  v.  Dutcher,  22  Neb.  614; 
Tmnlln  v.  Den,  19  N.  J.  L.  76:  Den  v.  Wmtermute, 


v.  State.  80  Ga.4B0:  Baker  V.Moor,  84  Ga.  188;  Har- ;  g  gj'"  ^."^S^T-J^ato- »N  7^ 
«sonv.Wte._88Ga,l^Johm^^^^^  S^^"?;  f Slf^^'tS."£'i'So'!'JH^^ 


Brinson  v.  Pairclotb,  8S  Ga.  IBS;  Monroe  v.  SnoW, 
181  HI.  198;  Bams  v.  People,  128  lU.  282;  Cbloa«o,  B. 
X.  *  P.  R.  Co.  r.  Oongh.  184  111.  fise:  Hints  v.  Graup- 
ner  (Bl.)  June  15,  IBOl;  Spahn  v.PeopIe(IU.)Hayl8, 
1891;  Plumb  y.  Campbell,  1»  HI.  101;  Langdon  V, 
People.  ISS  IlL  882;  Pletoher  v.  People.  S  West.  Rep. 
IW,  117  UI.  184:  Ollmore  v.  People,  13  Wart.  Rep.  RJ9, 
121111.880;  BterlhiK  V.Merrill,  14  West.  Rep.  800,1X4 
m.  tes-.  Bean  v.  People.  14  West  Bep.  888, 124  in.  mi 
Dfk  V.  DeTounff,  188  111.  82;  Vagta  V.  Hoag,  25  111. 
App.  VOt  BtwUnff  T.  Merrill.  Id.  591^  Jaoobson  v. 
liuiMimg,  Id.  288;  Phy  v.  Richards,  80  111.  App.  ti7: 
Oeary  v.  Commlngs,  28  HI.  App.  297:  Beeee  v.  8aw< 
yer.  Td.  248;  Chicago,  B.  ft  Q.  R.  Co.  v.  Sullivan.  21 
IlL  App.  SnO;  Classen  v.  Cnddlgan,  Id.  fiei:  Pennsyl- 
vaiila  Co.  V.  NaUomi,  9  West.  Rep.  fttO.  Ill  Ind.  208; 
-Sutberlln  v.  State,  7  Weet.  Rep.  80,  loe  Ind.  889; 
Mamball  v.  Matheta.  1  West.  Bep.  479, 108  Ind.  458; 
Andls  V.  Richie,  120  Ind.  188;  State  v.  Johnson,  78 
Iowa.  888;  State  r.  Gleason,  88  lows.  818;  Sute  v. 
Nadal.  09  Iowa,  478;  DonneDy  v.  Burkett,  76  Iowa, 
A18;  Blair  v.  Hadtson  County,  81  Iowa,  818;  State  v. 
Whltmer,  IT  Iowa,  657;  Taylor  v.  Chicago,  M.  &  St. 
P.  B.  Oo.  80  Towa.  481;  State  v.  Watson,  81  Iowa,  880; 
State  v.  Oeder,  80  Iowa,  72;  Otatbe  v.  Homer,  98 

14Ii.R.A.  89 


885:  Albert  v.  Sweet.  88  N,  Y.  8.  B.  844;  Roberta  v. 
Johmtown  Bank,  88  N.  r.  S.  R.  086;  Geneva,  1. 8c  8. 
B.  Co.  V.  Sape,  Si  Hun.  96;  Powell  v.  Jonea.  48  Barb. 
24:  Cole  v.  Tan  Keuren,  61  How.  Pr:4fl;  Myers  v. 
BUey.aS  Hun.80c  Fleminlng  V.HolleBbaok.7  Barb. 
m-,  People  T.  New  T<»-k  Super.  Cb.  10  Wend.  281: 
Cole  V.  Oole,  50  How.  Pr.  56;  Barteau  v.  PhoBnlx 
Mut.L.IiM.Co.nBarb.864;  Peek  v.  HOer,  80  Barb. 
866;  State  V.  Stames,  97  N.  a  488;  Chandler  v. 
Thonipson,aOPed.Bep.88:  Oom.v.M(MB,8Kulp,U: 
Com.  V.  Flanagan,  7  Watts  Se  S.  418;  Com.  ir.  Murmy, 
8  Aahm.  41. 8^  SaUie  *  B.  X.  R.  Oo.  v.  Wood,  89 
Tex.  679;  BlaQkweUv.8tate,28Tex.  App.194:  John- 
son V.  Flint,  75  Tax.  870;  Walker  v.  Brown.  86  Tex. 
058;  United  Sutea  v.  Bldredge,  6  Utah.  181:  People 
T.  Peacock.  Id.  9V:  Booth  v.  HeJlttoa,  89  Va.  mi 
Eknlth  V.  WatMm.  Id.  TO;  Bond  v.  Oom.  8>  Te.  881; 
Tate  V.  Tata.  86  Ta.  805:  Carder  v.  Buk  Vt  Wtft 
Vlrgmia,84W.T«.88;  Wtottaig  v.  HflMon,  17  Wis. 
U8;  Thrasher  v.  Postel,  79  Wis.  BOB. 

What  to  ounniaUve  evideno*, 
Oumutetive  evldenoe  is  addtthmal  evldeiioe  to 
iopporttbe  same  poiat  and  n^uOiUct  tbeaene 
oharaoter  with  evkMnoe  already  produoed.  People 
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reTolnr;  tiiat  one  »f  them  tbw  went  Id  obo 
direction  and  the  other  in  aa  opposite  oi-' 
recUon.  Tlie  motive  tor  this  dastardly  crime 
was  oever  disclosed,  as  Uie  Tictim,  wIkd' 
asked  if  they  bad  robbed  biin,  had  become  ao 
exhausted  tiiHt.  he  could  not  answer.  This 
.criDiawas  conunitted  on  Saturday.  Od  the. 
'aext  Wednesday,  the  9th  of  October,  -the  afi- 
pellant.was  arrested  on  suspicioD  ol  baving 
committed  the  crime,  and  a  day  or  two  latv 
we  Hoyt  was  also  arrested,  and  there  was 
a  joiQt  InformstioQ  filed  against  tbfm, 
cIiaretDg  them  in  due  form  of  law  witb 
Crosby's  murder.  We  bare  no  record  of  the 
trial  of  Hoyt,  but  appellant  was  oonvicted 
of  munler  io  tbe  second  degree,  and  sentenced 
to  imprisoameat  in  the  state  penitentiary  for 
twenty  years,  and  appeals  to  this  court,  as- 
signing as  error:  firit.  that  the  foformation 
laws  were  not  applicable  to  this  case,  and 
that  the  defendant  was  entitled  to  an  Indigt- 
ment  by  the  gnind  jury,  the  crime  having 
beeq  alleged  to  have  bran  committed  before 
tiie  admissina  of  Washlngtoa  into  the  union 
of  states,  and  before  the  ntate  Constitution 
went  into  force  and  effect ;  ueond,  that  the 
evidence  does  not  warrant  the  verdict ;  and. 


third,  that  a  new  trial  ahouM  have  been 
granted  on  the  ground  of  newly  discoveied 

evidenpe. 

The  first  assignment,  though  urged  at 
length  in  the  brief,  was  not  relied  upoo  tt 
the  trial,  as  ^t  question  bad  lately  been 
settled  adversely  to  aspellant's  contentioo 
in  Lybarger  v.  ^dU  (Wash.)  27  Pac  Rcd. 
ii9.„  .With  Uie  view  this  court  entertainiis 
to  the  third  assignment  of  error,  it  will  sot 
be  Deceasary  to.  discuss  the  aeoond. 

It  was  claimed  by  the  appellant  that  be 
-waa  io  the. town  of  Tomwater,  a  Tillage  be- 
.tweea  thirty  and  forty  miles  from  Taooms, 
on  the  day  on  which  Crosby  was  nuinlned. 
pursuing  the  vocation  of  an  itinerant  tinlur 
or  mendier  of  tinware ;  tliat  he  was  (hen 
from  Saturday  to  Sunday  morning;  wA 
different  citizens  of  Tumwater  swore  that 
they  saw  him  there  during  the  day;  and 
witness  Tice,  who  was  keepinz  the  hotel  st 
Tumwater,  swore  that  he  stayed  at  his  booae 
on  that  Saturday  night.  October  Sth ;  that  he 
woke  him  up  to  breakfast  tho  next  morain^ 
(Sunday) ;  that  he  ate  breakfast  Uiere.  R 
seems  there  was  no  register  kept  tt  Tloe's 
hotel.   After  the  trial,  and  within  the  time 


T.  New  Tork  Super,  CL  10  Wend.  28S;  Flemralnff  v.  I 
Hollenback.7Barb.2;i;  Pkrsball  v.  Kllock,  a  Barb. 
SB;  Waller  v.  Gfavra,  90  COod.  W:  Wilcox  SUver 
note  On.  V.  Barolay,  48  Hun,  61. 

Bvldeooe  which  merely  multtpltes  wltnenes  to 
anjooeor  more  of  thuae  facts  belore  iavestlKated, 
or  on^  adds  other  ciroumsunces  of  the  some  gen- 
eral ohaiaoter,  is  camulative  and  not  ground  for 
new  trloL  A  Knits  v.  Durfoe.  SS  III.  App.  U,  af- 
firmed la  11  Wnt.  B«|*.  4tfl,  IS  lU.  fflS. 

BvMenoe  tending  merely  to  corroborate  and 
otreoirthen  Is  oomulative.  Wimpy  r.  QasUU,  19 
Ga.«n. 

Bvfdenoe  of  new  f aots  not  provoil  on  tba  fonner 
Mal  Is  not  aumulatlve.  FBSball  r.  Kllnok.  48 
Barb.2aB. 

Bvidenoe  bringing  to  lls^t  some  new  truth  of  a 
different  cbaracter  Is  not  oumulotlve.  altkougb 
proviDX  the  same  proposlUens  before  Instated  on. 
State  T.  Bailey.  18  WeaLBep.«O.M  Ho.  BL  ; 

Oneoourt  states  the  role  t»be  that  evidence  ta 
oamnlBtlve  when  ft  goes  to  tbe  fact  principally 
oon  trover  tod  on  a  former '  trial  and  respecting 
whteh  tbe  party  asttlag  for  a  new  trial  produoed 
testtmoiv  OD  micb  trial;  but  to  this  com  the  4iewly 
dtaoovetedevldflBoe  woe  merely  tbatof  addttlODal 

-  wltucssss,  OP  a  qoestteo  of  paymeat.  Qnibb 
Kalb.SrOa.ia. 

And  thfa  perhapa  to  BOt  tntended  to  eoDtradlot 
tbe  better  stated  rule  atac«Wdanoe  to  not  oumula- 
Mve  merely  becsueo  It  teotto  to  prove  tbe  same  ulti- 
mate or  prtnolpolly  onntroverted  point.  Able  V. 
Fnsler,  43  Iowa.  17X:  Wayt.  v.  Burlington,  C  B.  ft 
If .  K.  Oo.  4S  Iowa;  aiT;  Qeroua  V.  Haquokeea  Sav. 
Bank.SBIowa.-an. 

'  OrtMt  evideaoe  dlarimJlar  ta  Wad,  aHboogh  tt 
approves  the  same '  pot  at,  to  not  oamuhMve. 

-  Wyme  v.  Newman.  IB  Ta.  laii'flt  Jf>ltt  v.  Aiaerw 
BOD,     Grate  140. 

■  Or  tfcatteaUnnay  tonol  merely  oumutatlve  wltli- 
iD'ttonries  as  to  fc  i^tw  trial,  wbera  It  tends  to 
prove-a  dkttBo&fnoi  not  testified  to  at  the  trio),  al- 
tbounrb  other  evMeaoe  maj-  bave  been  lotroauood 
by  tbe  moving  party  tendiagto'  suttpoH  UtCsante 
ground  of  claim  or  defense  tf  .wblcb.suob  fact  to 

^Beftinent,'a'61<)HwprlJiy  V^Llnd^h,,  76  Wto.  ^ 
BJgelow  V.  BloI(Ie8,_PiW^fa.  427;  Kowland  V.  Beeveo, 
•sr.  Mo.  App.  «^ ,  Waller  v.  i^tavtyk  SO  Oop^'  W; 
14URA. 


Houston  ft  T.C.  B.Co.  v.  Fotayth,  0  Tex.  171;  Oola  T- 
Cole.  SO  How.  Pr.  60;  FarriiaU  V.  Klinck.48  Bsrtk  aL 
Bvldenoe  of  a  new  Csct.  sncb  as  living  a  check  l» 
estaNiih  on  tnferenoe  tn  aM  of  the  main  Cut.  fe  BOt 
cumulative.  German  r.  Itequoketa  Har.  Biak,l> 
Iowa,  ass. 

Mo^fieatUmt  and  Umttoflona  of  the  nde. 

Courts  have  somettmeg  dtoapproved  of  tbe  nito 
and  declared  that  It  does  not  rcet  upoo  any  just  ar 
solid  foiindatlom  WOoox  Slver  ilata  Ob.  r.Bn- 
olay.iSBun.SI. 

So  Uiey  have  bo  me  times  held  that  evMenoewkkfe 
makes  a  doubtful  oaae  oLeor,  although  onmutotlTS. 
may  he  ground  for  aewtnal.  DoriEer  v.vr>nMk.V 
VU  40IH  Oen  T.  New  Toofc  Hawmper  ITBlaa,a 
Hun.X88. 

Also  iliat  meidy  oumnlatlve  evl<toDee,  if  It  bss 
tbe  effect  to  render  o)«ar  and  pooltive  tttat  wbitk 
was  before  equivocal  and  uuoeitaln,  will  Justify  a 
newtrtal,espeoialIylBaeapl(alaaesw  Auderswr. 
8tate.48ConQ.fiU,£lAm.  Bap.  MB. 

8o  tbe  rule  IS  woakened  by  saying  that  ounulstlm 
evidence  will  not  be  sufflcieot  unleos  it  to  deddre 
of  the  case  and  conclusively  leada  to  a  changed  i»> 
suit.  FctafUb  T.  Watklns,  18  Wett.  Bap. »  W 
I1L88V 

Coses  of  ejectments  for  mlUtarr  lots  were  In  «t- 
eral  earl;  New  Torfc.  oases  held  to  be  exo^ittoQal 
and  peculiar  lo  respect  to  new  triato  beoause  of 
their  obeourlty  and  the  ease  wftfa  which  tnoAi 
oouU  be  perpetea  ted  ooncsndng  thees,  and  ia  SBoh 
oases  oumuiattvo  evidence  was  held  sufBdeat  foca 
new  trial.  Jaukaon  v.  Hooker.  SOow.ff^  JacfcODB 
V.  Cr0Bb7t  12  Johns.  S54. 

As  held  ib  0ie  mala  case  above,  new  avldeooe  to 
prove  an  oKM  to  not  lueutBdenc  grouad  for  new 
trial  merely  beoauoe  It  to  oomuladve.  Snythe  T. 
State,  17  Tex.  APp.9U|  Pi&okord  v.8Mt^n  Vu. 
App.  498. 

The  cases  of  Tyler  v.  State,  18  Teat  An^SOIni 
LawsoB  V.  State,  Id.aii.  perhaps  AiraU  some  siv 
port  to  tbe  same  proposition. 
,  Proof  of  an  alibi  as  ground  for  a  new  laa 
'su,lt  for  seduction  to  not  oumulatave  where  defnid- 
ant  save^  do  evldetMe  on  that  potet  at  tbe  trial  bs- 
cause  was  surprised  In  roopect  to  tbe  ttane  tort*- 
a^  to  br  the  plaintiff  and  to  was  uap^moied  ■» 
facet  i^ ,  I  Sargeat    -r^  t  Ocw.  |DB,  . 
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allowed  by  law,  appellant  moved  Uie  court: 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered eTidencc.wbich  motion  wasorerruled. 
The  newly  discovered  evidence  on  whicb 
appellant  based  his  application  for  a  new 
trial  was  tbe  afOdavit  of  Martha  E.  Eddy, 
who  swore  that  tbe  defendant  came  to  her 
bouse  In  Tumwater,  between  the  hours  of  11 
o'clock  A.  iL  and  3  P.  M.  on  a  certain  Sat- 
unlay  in  October,  1889,  after  the  commence- 
ment of  the  district  school  in  Tumwater; 
that  he  requested  work  at  mending  tinware, 
and  Indicated  that  he  was  deaf  and  dumb. 
This  was  followed  by  the  affidavit  of  George 
Oelbach,  clerk  of  tbe  Tumwater  school  dis- 
trict, who  swore  tbat  the  term  of  school  for 
that  year  began  September  30 ;  and  inasmuch 
OS  tbe  defeudant  was  arrested  on  the  9tb  of 
October,  and  was  confined  la  jail  at  Tacoma 
during  tbe  rest  of  the  month  of  October,  It 
must  necessarily  follow;  tbnt  if  I^lrs.  Eddy 
saw  him  on  Saturday,  In  October,  !t  must 
have  been  tbe  first  Saturday,  or  October  0. 
There  is  also  tJie  affidavit  of  Clark  Biles,  a 
resident  of  Tumwater,  who  swore  tbat  be 
was  a  resident  of  Tumwater  school  district, 
and  that  on  the  first  Saturday  of  tlie  school 
term  for  the  year  1889  he  saw  tbe  defendant, 
•  deaf  and  dumb  tinker,  or  mender  of  tin- 


wiffe: '  ik  ^  toVi)  Hi  tift&k*^*  between  > 
ami  3  o*cI«k  (if  said  day.  inay  be  stated 
In  Lhi^  icAtamc^Mi  tbat  the  alHdii^ltB  sliow 
thai  the  defendant  w:i9  in  tlie  babit  of  im- 
posing liirnst'lf  upon  tlic  coniiiiiinities  where 
he  plied  bis  trade  as  a  deaf  and  dumb  man, 
claiminir  ^At  ,lw  toalilJetjmH^  work  by 
reasdu  of  Such  sbppfCMcT'hfflrdtf^s.  S^- 
spondcDt  stoutly  insists  tbat  this  shotrlug 
wiH  not  sufficient,  and  rites  ms^by  ca^ 
wliicti  announce  tlio  lioctriui:  tbat  iippllca- 
tioiis  for  :i  ni'w  trial  on  the  gnnind  of  uewly 
discovered  evidence  are  reganled  with  dis- 
trust and  disfavor,  and  that  courts  require 
the  very  strictest  sbowiug  of  diligence,  luul 
all  tbe  other  facts  necessary  to  give  effect  to 
the  claim.    Tbe  rule  laid  down  by  ITuyne  im 

Nl  A  'I'ri  il  Appeal  {scctidU  is  ;!S  fol- 

io '■■((,    t!iat  the  evidfnix-.   and  not 

min.'ly  its  materiality,  be  newly  discuveifd  ; 
tecond,  that  the  evidence  he  not  cumulative 
merely ;  t/urd,  that  it  be  such  as  to  reniler  a 
different  result  probable  on  a  retrial  of  the 
cause ; /tw/WA,  tliat  the  party  could  not  with 
reii^ontible  diligence  have  discm-ered  and  pro- 
duir.i  it  ;it,  tlie  trial;  and,  fUh,  tbat  these 
fai  '^1"  ;sli  'wn  tiy  the  b<.'s[,  cviitenco  of  wliicli 
the  iMsi'  aiiiiils."  Tlu;  Ci«i(>.  Jkhm'vci',  (si'C. 
11U5,)  siiuplities  the  retiuircnKut,  and  ninlies 


Bvldenoe  as  to  the  meanlnv  of  the  words  "ususl 
rnlefl  and  re^ulatloDB*'  In  a  contract  was  held  to  be 
srouDd  for  Dew  trial  althouffh  there  Iiad  been  gtven 
on  tbe  trial  evidence  of  tbe  meantns  of  the  pbraae. 
Chvff  r.  New  York  Newspaper  Union,  n  Htm.  8SC 

.^dmMoM  and  rfntaroMiMu  c<  partyi 

BvMenoe  of  an  admtarion  to  proves  Xfeet  of  wbIcA 
evldenae  had  been  previously  given  Is  not  cnmnlo- 
tlve.  Parker  t.  Hardy.  24  Piok.  246;  Gardner  v. 
Xitobell.  S  Pick.  114, 17  Am.  Dee.  849;  Humphreys 
T.  Kllok. « Ind.  189:  Hooston  &T.C.R.  Co.  v.  ¥ot~ 
•rtb,  ttTez.  171;  Wayte  v.  Barllmrton,  C.  B.  &  U. 
B.  Oo.  4G  Iowa,  217:  Rains  v.  BaUow.  M  lod.  70:  WO- 
son  V.  Plank,  41  Wtt.  M:  Ooldswortby  v.  Unden,  7S 
Wis.  34;  Vtainoagan  v.  Newberg,  1  Idaho,  88. 

But  If  admlssloDa  have  been  proved  on  the  trial 
testimony  of  other  admleriona  Is  cumulative.  Oox 
T.  Harvey,  S8  Ind.  174;  Hanson  v.  Ware,  88  Iowa,  84S: 
McOatOfdr  v:  Brown,  4  Hamph.  281;  Wynne  v.  Ne#- 
Mn,  79  Ta.  Kli  Wall  v.  Traloor,  U  Nev.  181:  Gray 
V.  Hairlsoa,  1  Ner.  BOBi  GUdden  v.  Dunlap.  S8  He. 
WO;  BawUiiaT.KsnDode,flaO«.US. 

AdnMonsOT-deoiarBtloiiBtoomtoadM  thelas- 
ttaBOByirfapwtysi«not«aiiuilttlm  CMAiidT. 
L«airap.«Plck.  417. 

Wliera  no  admisBlon  of  plaintiff  was  proved  on 
the  trial  except  by  way  of  aoquierclog  In  tliestata- 
meots  made  by  hie  wife,  iiewly  dtacpvered  evidenoe 
of  hto  admissions  by  hla  own  direct  stateraents  Is 
notoumulatlTe.  Goldsworthy  v.  Lladen,  T5  Wis.  24. 

BtRilIar  acta  and  declarations  a  wltnees  to  those 
fproved  on  tbe  trial  to  oontradlot  his  teetlmouy  aie 
onmolatlveL   Brisbane  v.  Adams,  1 9andf .'  195. 

Proof  of  coo  venations  to  sbow  ■  promlM  of  m«r> 
raws  is  not  oumnjatlva  because  ot  prtor  dttputed 
ftvMenoe  ss  ia  a  pHNaln.  Boekal  v.  BartisUk  SB 

Proof  that  the  alleged  signer  of  an  iDStmnflOt 
was  at  tlie  dateof  the  Instrument  In  a  distant  Staue 
anil  oould  not  have  signed  it  la  not  cumujatlve 
merely  because  evidenoe  had  been  given  that  the 
iH^natitre was  forced.  Know'les  T.  Mortbrop,  1  Sew 
Kng.itepwSC7.nDonn.890L 
34L.R.A. 


Hew  evidfinoe  to  rebut  plaiatllTs  evUenee  that 
def  endaot  was  peraonally  served  wlih  summons  on 
a  certain  day,  and  that  ibis  was  the  same  day  ua 
wbloh  certain  mules  wWe  att^bbed.  by  shQWInc 
that  tbeattaafam«iiCWMpcMi!(toUHdi^ 
iervlee.  Is  not  comulBUve  Where  dfffpiVilHnt's  clalAi 
Is  tbat  he  was  not  in  the  Hla.tr>  on  I  liat  <tuy.  How- 
land  r.  Beeves,  26  Uo.  Ai>p.  iOb. 

BvMenoe  that  oo  the  dsjT  of  ao  snetion  sale  a 
par^  dalnad  tttto  to-Oie  ptopwrlyaBd  forbade  tbe 
mIsv  and  of  an  admlMlon  of  soeb  UUe.  to  notoamu- 
Istlve  la  relation  to  prior  evidence  on  the  disputed 
questiou'of  title.  Irwin  v.  Horelt,  Dudley  (Go.)  TL 

Newly  disoovered  evidence  for  plaintiff  tbat  a 
book  of  aooounts  win  Show  asale  to  d^mdant,  sod 
testimony  of  wltneases  that  tbe  goods  inn  In  faot 
sold  to  blm  and  not  to  Ma  fkttier  as  he  clelnu,  do 
not  rooatltute  merely  enmolatlTe  evidence  because 
of  testlinony  on  tbe  trial  that  tbe  goods  were  d«*llv- 
«red  under  defbndsMli  autbailtr  sad  upon  bis 
pnmisetvpar.  WlknaOttm  Plstefte.  t.  Batelay. 
WHnn,M. 

Evidenoe  of  a  iww  defense  Is  BOienBuilattTab 

Hughes  V.  Ooniser. «  Ga.  1U> 
Evidenoe  of  a  witness  tbat  be  saw  a  paymsttt 

made  Is  not  merelf  oomulallveln  relation  to  evi- 
dence of  admlsBtona  of  payment.  Bt  John  r.  Ald- 
erBOn.SGratt.  14a 

The  testimony  of  a  witness  tbathe  heard  Cbe  prin- 
cipal give  authority  to  tbe  Ofrent  la  not  mmdy 
cumulative  in  relation  to  evldeboe  of  Oie  agent 
that  he  bad  sodi  authority.  Smith  r.  Qrover,  74 
WIS.17L 

Newly  disoovered  eivldeaoe  of  a  sworn  ttat«nent 

of  oni?  nf  the  proseontiny  witnesses  wbleh  Is  Aivar- 

ulilo  ti)  tlie  iiccuited  Is  ooL  ciiiniilativa  JPteteber  v, 
J't-onli',  r,  \V(*t.  It«[».  158. 117  lU.  IW. 

Newly  (iisuovert^d  cvklonoe  of  u  wit  iii'ss  ili.n  he 
finw  a  tlilnl  person  airilt.i  tlic  futul  blow  ia  not 
merely  cuintilative  in  a  murder  rtisr .although  there 
IiB<l  lieen  othorev1d*Micrr  t*iinl!iii:  HomoWhat  tosHow 
Uiat  fact.   Oasey  V.  f!tai«.  :Sl  N'ri..  i:w. 

A  new  witness  to  deny  that  defondMnt  fiivri  a 
staoC.  which  waa  a  oonteared  point  oo  the  trial.  Is 
surely  eiuatfhMTC.:  0*rihMds  'mStsts.  s^  4a, 
-   >  AA.JL 

Digitized  by 


Not., 


the  new  trial  sdmisslble  for  "newly  discov- 
ered evideooe.  material  for  the  party  makinK 
the  applicatitw,  which  he  could  not  with 
teaMoable  dilieence  have  dlaooTered  and  pro- 
duced at  the  trial.'*  But.  after  all  la  said 
and  done,  anv  attempt  to  lay  down  rules  of 
construction  for  this  section  is  simply  an  en- 
largement in  words  of  the  Idea  so  compactly 
expressed  la  the  statute.  If  it  Is  material 
testimony,  it  can  only  be  material  because  It 
would  tend  to  strcDgthen  the  applicant's 
case,  and  probably  lead  to  diEFerent  results; 
and  if  it  is  material,  and  applicant  could  not 
have  discoTeredltwithreasonablediliEence, 
common  justice  demands  that  he  should  have 
the  benefit  of  it.  It  is  true  that  appllcatious 
of  this  kind  are  directed  largely  to  ttte  discre- 
tion of  the  court,  and  great  weight  must  be 
given  to  the  judgment  3  the  court  with  ref- 
erence to  them.  Still,  If  this  court  thinks 
that,  under  all  the  circumstances  of  the  case, 
substantial  Justice  has  been  denied  to  the  ap- 
plicant, as  we  think  it  has  in  this  case,  we 
will  not  hesitate  to  reverse  the  ruling.  No 
fixed  standard  can  be  established  for  the 
measurement  of  eveiy  case,  no  iron-liound 
rule  prescribed,  but  each  case  must  be  gov- 
erned by  the  circumstances  surrounding  it. 

An  examination  of  the  cases  cited  by  re- 
spondent shows  that  none  of  them  are  In 
point  here.  BaAer  v.  Jateph,  16  Cal.  173, 
was  decided  expressly  on  the  ground  that  the 
affidavit  did  not  show  that  the  applicant 
could  not,  by  due  diligence,  have  obtained 
the  testimony  at  the  former  trial.  In  BoMer 
V.  Cole,  49  Cal.  25Q,  after  stating  the  pre- 
sumption that  the  discretion  has  been  properly 
exercised,  the  court  refuses  to  disturb  the 
ruling  because  it  had  no  knowledge  of  the 
case  from  the  record.  The  court  says :  **In 
this  cause  there  is  nothing  before  ua  bat  the 
affidavit*  and  the  order  of  the  court.  The 
evidence  is  not  In  the  records,  and  the  plead- 
ings have  not  been  sent  up.  We  are  unin- 
formed as  to  what  evidence  had  been  given 
at  the  trial,  or  even  as  to  what  was  the  issue 
tried  between  the  puties.  Certainty,  upon 
a  record  so  barren  as  tbia  one,  we  cannot  be 
expected  to  distaib  the  decision  arrived  at 
below."  Snoh  a  eoftclnston;  under  the  cir- 
cumstances of  that  case,  seems  to  us  to  be 
entirely  warrantable.  Ixr'People  v.  Button,  73 
Cal.  24S,  it  was  held  that  the  affidavit  used 
on  the  motion  failed  to  clearly  show  that  the 
moving  party  could  not,  with  reasonable  dili- 

Sence.  have  discovwed  and  produced  theevl- 
ence  claimed  to  be  new^  discovered  on  the 
trial.  In  Jfonin  v.  jlMey,  OS  Cal.  «6,  all  that 
is  decided  is  that  the  new  trial-  will  not  be 
granted  on  the  ground  of  newly  discovered 
evidence.  If  the  evidence  might  have  been 
produced  at  the  trial  by  the  exerdse  of  rea- 
sonable diligence,  and  this  mle  was  held  to 
be  applicable  to  evidence  of  la  conversation 
between  plaintiff  and  one  of  defendants  pre- 
vious to  the  trial,  the  plaintiff  being  the 
moving  party,  and  giving  as  a  reason  for  not 
producing  the  evidence  that  he  had  forgotten 
the  conversation.  No  oUwr  proposition  was 
discussed  in  this  ease.  -  Im-Urndg  v.  Dmmond, 
A3  Cal.  860,  the  court  deeUed  again  OieaBme 
propoattloa,  and  dtelded  notblnjr  more.  In 
that  case  the  court  aaya:    "The  afBdavlt 


discloses  but  mere  want  of  recollection." 
But  an  entirely  different  state  of  faets  sur- 
round this  case.  In  the  first  place  Uw  affi- 
davit alleges  diligence,  and  the  circum- 
stances of  the  case  bear  out  the  allegation. 
Again,  there  are  none  of  the  suspicious  cir- 
cumstances which  are  sometimes  apparent  in 
cases  of  this  kind.  There  Is  no  fotimation 
or  suspicion  that  any  Improper  influence  has 
been  brought  to  bear  aptn  these  Droposed 
witnesses.  Tha  defendant  was  a  poor,  igno- 
rant, obscure  tramp  tinker,  without  money, 
or  standing,  or  friends,  or  even  acquaint- 
ances, charged  with  committing  a  crime 
which  aroused  the  popular  indlgoatioD  and 
horror  of  the  whole  country.  He  was  shut 
up  In  jail,  without  an  opportunity  to  obtain 
tMtimouy,  and  without  means  to  employ 
counsel,  waA  bad  to  depend  on  the  efforta  w 
counsel  appointed  to  defend  him.  The  wit- 
nesses proposed  to  be  introduced  here  axe 
acknowledged  on  all  sides  to  be  respectable 
citizens,  above  suspicion  or  reproach,  and 
the  circumstances  of  the  case  render  it  im- 
possible that  they  could  have  been  pn»upted 
to  give  this  testimony  in  behalf  of  defendant 
by  any  other  motive  than  a  commendable 
and  humane  desire  to  prevent  the  punishment 
of  an  innocent  man. 

Inasmuch  as  other  testimony  had  been 
introduced  to  prove  this  alibi,  it  is  urged 
that  the  newly  discovered  testimony  is  cum- 
ulative, and  therefore  not  sufficient  to  com- 
mand a  new  trial ;  but  thta  rule  govemii^ 
cumulative  evidience  most  be  received  with 
some  modification,  and  given  a  common- sense 
construction,  and,  whatever  mar  be  Ita  ap- 
plication to  other  character  of  testinmny. 
we  do  not  think  it  applies  where  the  object 
of  the  evidence  is  to  raove  an  aUH.  In 
PindBfftd  T.  State,  18  Tex.  App.  448  tfe» 
conri  says:  "That  evidence  is  cumulatln, 
where  the  object  sought  Is  to  prove  an  oliM. 
is  no  leason  for  ita  exclusion ;  on  the  con- 
trary, the  greater  the  number  of  witnesses  to 
the  facta  establishing  it,  the  stronger,  ordi- 
narily, would  be  our  reliance  upon  and  con- 
viction of  Its  truth."  The  same  doctrine 
waa  laid  down  in  Smytie  v.  SUOe,  17  Tex. 
App.  344  also  Lamon  v.  State,  IS  Tex.  App. 
264 ;  Tyler  v.  State.  18  Tex.  App.  M5.  In 
this  case  the  jury  must  have  concluded,  not 
that  the  witncasea  who  testified  at  the  trial 
had  not  seen  the  defendant  In  Turn  water, 
because  the  testlmooy  on  that  point  waa  too 
overMrhelming  and  convincing,  but  that 
were  mistaken  as  to  date.  Hence  the  mate- 
riality of  this  testimony  to  defendant.  If 
he  stayed  all  nleht  at  Tioe's  hotel,  in  Tom- 
water  on  the  5th  of  October,  he  could  not 
have  committed  tills  murder  in  Taoomn. 
Was  Tice  mistaken  as  to  the  datet  It  can 
be  gathered  from  the  testimony  that  he  only 
worked  In  Tomwater  one  day.  The  appear- 
ance of  «uch  a  pereon  In  a  naall  viilan 
like  Tumwater  would  be  very  likely  to  be 
noticed  by  the  inhahiUnta.  and  all  the  teati- 
mony  pointed  to  the  first  Saturdav  of  October, 
it  ma  either  on  tint  day,  or  tue  wltnesaea 
w«ni  ftiistafcen,  and  this  additional  fwoof  la 
oflteredto  show  that  tiie  witnesses  were  not 
mistaken.  In  cases  where  the  fixing  of  daiea 
depends  upm  memory,  the  nemoiy  of  two 
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men  tan  be  better  relied  vpon  than  tbst  cf 
Mie ;  Mid  eveiy  sdditloiuil  witnewi.  If  -  the 
Juiy  believe  in  their  {nterrity,  woald  tend  to 
eetablith  in  tbelr  minds  t£e  correctness  of  the 
date  BwoTD  to.  It  then  becotnea  a  question, 
not  of  whether  one  or  two  witaesaes  can  be 
mistaken,  but  whetlier  a  large  number  of  wit- 
neaaea,  testifying  Independently,  «id  from 
different  atsndpolnta,  can  be  mistaken. 
Every  witness  and  every  Independent  cir- 
cumstance  of  which  he  testifies,  when  his 
testimony  tallies  with  the  testimony  of  other 
witnesses,  certainly  renders  more  probable 
the  correct  eetabliabment  of  the  date,  which, 


under  tbe  pecullartinsumstaneea  of  thtt  <!■■». 
was  the  defendatit's  nain  reliancb.  And 
taking  into  consideration  tiie  Indirect  and 
meager  character  of  the  testimony  upon 
which  this  conviction  was  based,  and  the 
character  of  the  newly  discovered  evidence, 
OB  shown  by  the  accompanying  afSdavlts,  we 
cumot  with  Justice  refiiae  to  nvene  the 
oeder  of  the  court  overruling  tbe  motion  for  • 
new  trial. 

judgment  ii  mened,  «ml  the  eavte  re- 
manded. 

Andex^,  Ch.  J.,  and  BtilM  and  Ho^ft* 

JJ.,  concur. 


UI3S0URI  BT7PRBU9  COtTBT. 


Anna  K  KLEI6EB,  Sapt., 
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1.  Ta  Jump  front  a  atreet-ear  wlilcli  Is 
abont  to  erow  a  rallFoad  track  Isnot 
contributory  negligence  as  nutter  of  law 
Buffiolent  to  defeat  an  action  for  Injuries  thereby 
received,  aitboujrb  such  action  proved  to  be 

I  WTona,  where  tbe  Ttow  of  tbe  track  was  entirrt; 
cutoff  until  the  croadnr  was  reached,  wben  an 
encfne  was  seen  approtwhtns  only  a  ibort  Ato- 
tanoe  awar  and  the  (cate-keeper,  who  appeared 
vreatly  eonluaed.  was  lowerlnir  the  gatea  eo  as  to 
stop  the  street-car  directly  on  tbe  ttaok,  wMIe 
tbe  actions  of  passeDirers  and  t^-atandere  indi- 
cated an  apprehension  of  imminent  peril, 

£■  A  atreet-car  company  Is  not  liable 
flar  an  laijnry  to  a  passenger  In  Jump^. 
iaf  from  the  ear  under  a  reasonable  appre- 
bemlon  of  danger,  where  there  was  no  real  dan- 
ger and  tbe  apparent  danger  vrtia  caused  by  the 
negligence  of  the  gate-man  at  tbe  railway  crma- 
lofrand  bb  contusing  and  contradictory  iramlngs 
and  algnali  irlttoout  any  negligence  of  tbe  driver 
of  aieflb«et-osr. 

8>  The  n^Ugence  of  a  gato-man  at  a 
raUwaj*  crossing  in  aUowtng  a  strwet- 
eartoget  almost  if  not  entirely  upon 
the  track  before  giving  any  warning  wben  an 
engiiw  was  approaoblng,  and  then  lo  givlDg  oon- 

toadfotevr8lfBalaasto8tin>i)tagOTgahv  ahead, 
maj  lender  tba  railway  company  Mabtofor  an 

Injary  to  a  passenger  in  the  sti!eet.Gar  In  Jomp- 
iDg  from  the  car  under  a  reaeooidde  apprebeo- 
sioa  of  danger,  although  there  was  no  real  danger 
because  the  engine  was  under  perfect  control. 
4>  EvIdMoe  <tf  the  acts  of  other  passen- 
gms  and  of  the  outcries  aaade  1^  them 
aad  tay  l^^standers  at.  tbe  time  wben  a  paa- 
aenger  ^mped  from  a  street^^^r  and  was  injured 
is  admlsaiblfl  In  an  action  for  the  damages  thereby 
sustained  as  deecripUve  of  tho  occurtence  and  as 
part  at  the  res  getta,  and  also  to  show  reasonable 
apprehension  of  danger. 

(Asnpoad,  Oh.  J»  and  Braes,  J.,  dtmatfrom  pnp- 


'  afovember9;Utt> 

AI^AL  brdefendants  tram  a  Ju^rmcnt  of 
the  (Hremt  Ooort  fbr  81.  -Loids  County  In 
favor  of  plaintiff  hi  an  aetfon  lironght  to  re- 
cover  damages  tot  peraooal  injuries  alleged  to 
have  been  caused  by  defiendants^  neqligenee. 
Reverted  tut  to  <me  eowtpauff.  Affinn€daM  to  tit 
other. 

Statement  by  Sherwood*  Ch.  J.: 
Plaintiff,  who  is  a  wi4o«,  tome  fifty-six 
years  of  age.  and  a  dresB-nu^er  by  occupa- 
tion, tmiDgsherauitiordamagesagainst  both 
the  Street-Car  Company  and  the  Hisaouri  Pa- 
ciflc  Bailway  OtHnpany  for  injuries  received 
by  her.in  ocwsequenoe  of  jumping  from  a  car 
of  the  fomwr,  on  which  am  was  a  passenger. 
Omitting  formal  portion^  tlte  petition  is  the 
following :  "  That  on  or  about  tlie  15th  day 
of  June.  1687,  the  defendant  tbe  People's 
Railway  Company  received  the  plaintiff  lu 
one  of  Its  cars  as  a  paaaenger.  That  said  car 
waa  proceeding  along  Fourth  Street,  a  pub- 
lio;  street  of  said  city,  at  a  point  near  Pop- 
lar Street.  That  at  Poplar  Street  said  de- 
fendaot's  track  crosses  the  track  of  tbe  other- 
defendant,  the  Missouri  Pacific  Bailway 
Company.  That  at  the  place  where  said 
tracks  cross  each  other,  and  on  said  public 
street,  the  defendant  tbe  Missouri  Pacific 
Railway  Company  has  erected  certain  mov- 
able bairiera,  which  it  Is  its  duty  to  close 
in  a  cueful  manner,  and  sufficiently  in  ad- 
vance of  the  approach  of  its  trains  to  give 
timely  warning  to  vehicles  and  persons  trav- 
eling upon  said  Fourth  Street  of  the  ap- 
pro^ of  its  trains.  Tliat  wlien  said  car 
on  which  the  defendant  the  People's  Rail- 
way Company  was  traosportiDg  plaintifi  ap- 
proached said  Poplar  Street,  a  locomotive 
and  train  of  defendant  the  Missouri  Pacific 
Railway  Company  f^proaching  Fourtli 
Street  in  such  a  manner  as  could  have  bet.>u 
perceived  by  the  employfi  of  tbe  said  Peo- 

Sle's  Railway  Company,  and  it  became  tbe 
aty  of  said  defendant  to  exercise  great  care 
In  approaching  said.  Poplar  Street,  apd  to 


KoxB.— 13ie  doctrine  that  a  pecsou  is  not  liable 
for  oootxibatory  negligeooe  Ip  attempting  to  «»> 
^eape  from  a  peril  oansedtv  the  negligeneeof  an- 
other, although  tbe  atlenqit  waa  unwise  h  abun- 
dantly sustained  t^the  authorttlea,  many  ctf  whlob 
are  cited  in  the  above  opinions  and  hrleflk  The 
14Zt,R.A. 


same  la  true  of  the  proporttlon  that  the  apprdben- 
sioo  of  danger  mueC  be  reasooabto;  but  oo  the 
question  presented  In  tUa  ooae  whether  there  must 
be  areal. danger  and  not  UMrely  an  apparent  one 
there  seem  to  be  no  direct  authtnltieB. 
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avoid  coUUIOQ. between  Itis  car  and  tlie  loco- 
motive of  said  defendant  the  Missouri  Pa- 
eidc  Railway  Company;  but  defeudant  the 
I^eople's  Railway  OoroDany,  in  utter  disre- 

fard  of  It*  duty  towards  iu  pansounrs,  did 
y  Its  agents  and  serraots  carelessly  drive 
said  car  on  until  it  uacbed  said  railway 
crossing,  and  placed  said  car  oareleasly  in 
close  proximi^  to  the  moving  locomotive  of 
said  other  de^ndant  as  it  approached  said 
car,  and  subjcfcted  tUe  limbs  and  lives  of  its 
passenKers  to  sreat  peri).  That  by  reason 
tboieof  a  colllpiftn  seemed  InevitiJile,  and 
plaintiff,  being  thus  exposed  to  gruat  dan> 
ger,  and  believing  ber  life  to  be  in  peril, 
and  deeming  it  unsafe  to  longer  remain  upon 
said  car,  jumped  from  the  same  In  order  to 
free  herself  fnim  said  danger,  and  SO  do- 
ing broke  her  leg,  and  otherwise  jtreatly 
wounded  and  bruised  ber  person,  and  re- 
ceived a  severe  mental  shock  from  being  put 
In  such  great  peril.  That  at  the  time  when 
said  defendant  the  People's  Railway  Com* 
panr  thus  carelessly  and  negligently  lirove 
said  car  In  such  olose  proximity  to  im  mov- 
ing locomotive  4^  defendant  the  Missouri 
Faciflo  Railway  Company.  %lm  latter  defend- 
ant with  great  negligence  to  the  manage- 
ment  of  its  said  barriers  and  locomotive  after 
the  peril  of  plaintiff  was  discovered,  not 
having  closed  its  barriers  in  a  timely  man- 
ner began  and  contlnned  to  ^ut  down  said 
barriers  upon  the  horses  of  the  car  and  upon 
the  car  in  which  plaintiff  was  befnjr  carried, 
causing  said  bsrrletB  to  Inoloae  laia  osr  and 
horses  carelessly  between  them  and  In  front 
of  said  locomotive,  whlcb  continued  to  move 
on  towards  said  car  and  cause  one  of  said 
barriers  to  become  entangled  in  said  car, 
and  render  It  seemingly  impossible  to  pre- 
vent a  collision  between  said  ear  and  Bald 
locomotive,  thereby  adding  to  the  peril  and 
anguish  of  plaintiff.  **  Damages  In  the  sum 
of  |10,000  were  asked.  The  answer  of  Khe 
INwple's  Railway  Company  or  Stroet-Ctar 
<.V>mpany,  after  interposing  a  general  denial, 
is  as  follows:  "That  any  rnjurles  which 
plaintiff  may  have  sustained  on  the  oocaslon 
described  In  the  petition  were  caosed  by  her 
own  conduct  In  needlessly  and  carelessly 
lumping  from  said  o-ar  while  the  same  was 
In  motion,  at  the  time  and  place  alleged ; 
and  defendant  says  that  plaintiff  would  not 
have  been  injured  In  any  manner  had  she  re- 
tained her  seat  upon  this  defendant's  car ; 
and  this  defendant  further  says  that  the  al- 
leged injuries,  if  any,  were  not  caused  by  the 
neglieenoe  of  this  defendant,  m  any  of  its 
agents  or  servants,  as  charged  In  the  peti- 
tion .  .  .  Thatany  Injuries  which  plain- 
tiff may  have  sustained  on  the  occasion  re- 
ferred to  in  the  petition  were  caused  by  the 
concurring  negligence  and  Improper  conduct 
of  plaintiff  and  of  defendant  the  Missouri 
Pacific  Railwav  Company,  in  this:  that 
upon  the  occasion  aforesaid  the  agent  and 
seivantof  the  Missouri  Pacific  Railway  Com- 
pany, whose  duty  it  was  to  display  a  signal, 
or  close  the  movable  gates  on  the  approach 
of  locomotives  or  trains  of  cars  at  the  inter- 
section of  Fourth  and  Poplar  stretits,  failed 
to  give  any  slgual  on  the' occasion  referred 
to  in  the  petition,  and  also  dolaved  the  clos- 
14  L.  R  A. 


ingof-  said  gates  until  tbisdefeodant'shone- 
car  bad  already  reached  near  the  Interaedioa 
of  Poplar  Street,  and  was  about  to  cross  the 
same,  when  be  begao  to  lower  aaid  gaUs, 
and  ordered  this  defendant's  driver  to  go  os 
and  cross  over  the  railroad  tracks,  so  tluit  he 
might  proceed  with  the  closing  therectf, 
which  this  defendant's  driver  did;  but  in 
the  meantime  plaintiff  unnecessarily  and 
negligently  jumped  from  said  car  while  aaid 
car  was  still  In  motion,  although  than  was 
no  danger  In  fact."  The  answer  of  the  Mis- 
souri'PaclSo  Railway  Company  was  iu  effliHi 
a  geueral  deniid,  and  also  a  plea  that  i^aia- 
tiff's  Injuries  were  caused  by  her  own  care- 
lessness and  negligence,  directly  oootribnt- 
ing  to  produce  the  same. 

At  the  time  the  aocldeot  In  question  oc- 
curred the  People's  Railway  Company  opa- 
ated  a  line  of  horse-can  on  a  double  track 
running  north  and  south  on  Fourth  Street  is 
the  city  of  St.  Louis.  The  Missouri  PmhAc 
Railway  Company  operated  a  steam  lailiead 
along  a  single  track  on  Poplar  Street,  nia- 
ning  east  and  west.  The  tracks  of  the  re- 
speotivB  companies  intersect  each  other  st 
Poplar  Street^  and  there  ttw  Uissouri  I^flc 
Railway  maintains  certain  movable  gates  or 
barriers,  which  it  lowers  across  Fourth  Street 
at  the  approach  of  its  trains,  and  raises  sfta 
they  have  crossed  said  street.  Fourth  Street 
is  a  much-traveled  thoroughfare.  Owing  to 
intervening  buIldiDgs,  approaching  tiuas 
on  Poplar  Street  cannot  be  seen  from  Fomth 
Street,  except  near  the  Intersecthm  erf  the 
two  streets.  The  gates  operated  by  ibe  His- 
Bourl  Pacific  Railway  Company  are  in  ths 
shape  of  long  poles  or  barriers,  standing  op- 
right  on  the  east  side  of  Fourth  Street  vbeo 
the  track  is  clear,  and  which  are  lowered 
westwardly,  to  a  horizontal  position  across 
Fourth  Street,  when  a  train  is  about  to  croN. 
Tlwy  can  be  thus  raised  or  lowered  in  one  or 
two  seconds.  They  are  in  charge  of  a  gale- 
keeper,  employed  by  the  Missouri  Pacific 
Railway  Company,  and  under  its  sole  ood- 
trol.  There  was  one  such  pole  on  the  north 
and  one  on  the  south  side  of  the  Misworl 
Pacific  Railway  track.  These  gates  or  bar- 
riers have  been  in  position  and  were  habit- 
ually operated  by  toe  MlswHiri  Pacific  Rail- 
way Company  for  a  long  time  prior  to  the 
aocident  here  in  controversy,  and  were  relied 
upon  by  those  opeisting  street-can  and  the 
publlo  generally  In  approaching  tbe  tnt^ 
of  the  steam  railway  as  a  warning  and  pto- 
tection  against  approaching  trains. 

Poplar  Street,  at  tin  point  mentlooed.  Is 
91  feet  ftam  onrb  to  curb,  and  Fonrth  Street 
49  feet  and  8  inches  at  that  point  between 
curbs.  At  the  time  of  the  occurrence  In 
controversy  there  were  some  45  pasaengm 
on  the  street-car.  which  was  an  opep  ooe, 
used  In  the  summer-time.  In  addition  to 
the  facts  already  stated,  the  following,  it  is 
believed,  will  furnish  the  other  salient  twOa 
necessary  to  a  proper  vnderstanding  and 
determination  of  the  cause :  Tbe  driver  of 
the  horse-carr  on  -wbtoh  plaintiff  was  rfaHag 
began  drawing  tbe  brake  and  "slowed  up* 
RS'usoal  about  mfdway  of  tbe  block  as  be 
approached  Poplar  Street  going  south.  He 
W0  no  signal,  and  the  gates  were  up.  Ite 
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<te  tiwB  moved  OD  tloviv;  ik>  slowly  the 
driver  toitifleB  that  be  oouTd  have  stopped  h 
witfaiD  a  space  of  fiveieet  if  be  liad  waated 
to.  At  this  time  he  could  not  aee  Uie  Pop- 
1ar-8tre*t  track  west  of  Fourth  Street,  bui^ 
he  kept  his  eye  on  -the  ^ate-keeper  and  the 
borriera.  When  the  team  reached  the  Poplar- 
Sueet  traefc,  and-Uie  front  platfonn  of  the 
«Br  was  about  on  a  line  with  the  northern 

ete,  and  hot  until  then,  the  gate-keeper 
gan  to  lower  the  gate  over  tlie  car,  at  the 
aame  time  hsllootag  to  the  driver  to  go  ahead, 
or  hurry  up,  or  W(»ds  to  that  effect.  At  the 
same  time  the  driver  saw  a  locomotive  comine 
east  <»  Poplar  Street  from  the  dlrectim  of 
Fifth  Street^  and  Hngiog  Ita  bell.  It  was 
then  over  half  a  block  away,  and  was  ap- 
proaching very  slowly, — as  the  engineer 
testifies,  could  have  been  stopped  within  a 
few  feet.  Indeed,  its  motion  was  so  slow  as 
flcarcely  to  be  perceptible ;  so  that  some  of 
the  -wftDesM  testify  It  stood  still.  There 
-was  no  train  attached  to  the  locomotive,  and 
it  is  undisputed  that  It  was  under  complete 
'Control.  When  tlie  gate-keeper  began  to 
lower  the  north  gate  over  the  passing  horae- 
«ar  and  sang  out  to  the  driver  to  "  go  on  !  go 
-on !"  the  latter  threw  off  the  brake,  started  up 
his  team,  crossed  the  railway  track,  and  came 
to  a  full  stop  when  he  had  passed,  and  when 
the  rear  of  the  car  was  about  twenty  feet 
aouth  of  Poplar  Street.  After  the  horse  car 
had  crossed,  and  the  track  was  clear,  t)oth 
mtes  were  let  down,  and  the  locooiotive 
«lowly  pnssed  along,  crossing  Fourth  Street 
■on  its  wuT  towards  the  river.  In  the  mean- 
time, as  the  street-car  was  about  to  cross  the 
Foplar  Street  railway  track,  a  cry  ot  alarm 
was  heard.  This,  it  seems,  came  from  one 
of  the  passengers,  who,  when  that  point  was 
reached,  according  to  plaintiff's  own  testi- 
mony raised  up  and  screamed  out,  "My  Qod, 
we  will  all  be  killed  1"  when  she  turned, 
saw  the  engine  coming,  and  jumped  from 
the  car,  falling  In  between  the  tracks  of  the 
nilroad,  and  receWlns  the  injuries  rom- 
plained  of.  She  was  the  only  passenger  in- 
ured. Some  of  the  passengers — about  ten 
o  number — got  off  or  jum^d  off  the  car ; 
the  others  remaining  in  tbeir  seats,  among 
them  a  lady,  Mrs.  Peck,  who  testifies  that, 
am  the  car  got  on  tiie  railroad  traek  on  Poplar 
Street,  someone  hallooed  "Get  out  of  there!" 
that  this  sound  proceeded  from  the  direction 
where  Urn  flagman  stood, — i.  e. ,  on  tlie  north 
«ast  comer  of  the  intersection  of  the  two 
streets;  that  she  sat  on  the  rtglit-hand  side 
■of  the  car,  on  the  third  seat  uom  the  front 
and  did  not  notice  anyone  in  front  of  her 
jump  off  the  car ;  that  the  driver  was  cool 
and  collected  and  bad  his  team  and  the 
lirakes  of  the  car  well  in  hand,  nnd  under 
perfect  control,  until  after  they  had  passed 
over  the  railroad  track:  that  she  "did  not 
hear  any  screama  until  thuy  got  onto  the 
track ;  that  she  did  not  jump  off  the  car, 
"because  she  did  not  see  any  reason  for  doing 
MO that  irfter  Ou  driver  stopped  or  nearly 
stopped  his  onr  at  the  northern  barrier  or 
gate  be  did  not  stop  again  until  he  bad  driven 
across  Uie  railroad  track,— some  twenty  feet, 
—and  some'  twentv  feet  south  of  it,  and 
when  he  stopped  the  car  She  looked  up  and 
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mw  the  engine  which  was.^lf  a,  olock 
away,  or  about  160  'feet.  There  was  a'dl- 
vetsUy  of  opinion  as  to  the  distance  the 
engine  was  away:  at  the  time  the  street-cnr 
croMfid  the  track,'  some  witnesses  giving  the 
distance  at  40  or  SO  feet,  some  100  reet,  some 
itO  to  50  yards;  but  the  tnajority.  It  seems, 
place  Uks  distance  at  half  a  block,  kad  two 
witnesses,  who  took  note  of  where  ibt  engine 
came  to  a  full  stop  at  time  the  »treet-rar 
crossed  the  railroad  tr.uk.  and  afterwards 
measured  the  distance,  »iatc  that  it  was  KIS 
feet.  Tliis  testimony  elKHild  certainly  linve 
far  greater  weight  than  mere  liHsty  surmises 
or  guesses  as  to  the  <jU>taBoe  of  a  coming 
engine.  Tbwe  vas  a  difference  of  opinion 
among  the  witnesses  as  to  ^^hetber  the  car, 
after  starting  south  from  the  north  hnrrier 
or  gate,  stopped  before  it  reached  a  point  20 
feet  south  of  the  railroad  tmck ;  but  tlic 
prepooderance  of  the  tcstin^ony  is  to  the 
effect  it  did  not  stop  i^pfcll  said  Iset  point 
was  reached.  During'  the  cTnmlnntinn  of 
witnesses,  objections  tnkrn  hy  ilrfcnd- 

ant's  counsel  to  evirloiitc  iis  lo  Ik'w  nthcr 
passengers  acted,  and  as  to  what  they  said 
ut  the  time  of  the  accident. 

The  above  is  believed  to  be  a  substantial 
summsiy  of  the  testimony  in  the  cause. 

Mmn.  Bltcbeock,  Miidni  ft  Flnkeln- 
bvrff.  for  People's  Railway  Co.,  appellant: 

There  was  absolutely  no  evidence  of  negli- 
gence on  the  part  of  this  defendant  or  any  of 
lis  employes.    Under  the  facts  as  shown 
the  teslimony  the  case  should  not  have  been 
submitted  to  the  jury. 

Mat/Atk  T.  St.  louit,  LM.AS.B.Oo.tl 
Mo.  876;  Jaekaon  v.  Hardin,  88  Mo.  176;  Bunt 
V.  MxKfouri  Pae.  JR.  Co.  6  West.  Hep.  303,  89 
Mo.  607;  Holman  v.  Chicago,  E.  1.  A  P.  R.  Co. 
63  Mo.  E6-3;  Gulf,  C.,ds8.  F.  R.  Co.  v.  WaUen, 
65  Tex.  568. 

Everyone  driving  a  vehicle  along  a  public 
street  has  a  right,  when  approachinsa  railroad 
croftsiog,  to  rely  on  the  signals  wbteh  the  rail- 
way has  provided  as  a  warning  to  the  puttie  of 
the  approach  of  trains. 

Whelan  V.  New  York,  L.  E.  A  W.  R.  Co.  88 
Fed.  Rep.  15;  Skanken(>erv  v.  Metropolitan  81. 
R.  Co.  46  Fed.  Rep.  177;  Sveenv  v.  Oid  Colony 
A  N.  B.  Oo.  10  Allen,  868,  87  Am.  Dea  644; 
Patmfr  r.  New  York  Cent.  A  H.  R.  R.  Co.  112 
N.  Y.  284;  Otdtnhurg  v.  New  York  Cent.  A  H. 
R.  R.  Co.  124  N.  Y.  414;  Lunt  v.  London  A 
N.  W.  R.  Co.  L.  R.  1  Q.  B.  277;  Beach, 
Contrib.  Neg.  p.  199;  Wharton.  Neg.  §  887; 
Pierce,  Railroads.  827;  Kennayde  v,  Padffc  R. 
Co.  45  Mo.  255;  Petfy  v.  Hannibal  A8t.  J.  R. 
Co.  8  West.  Rep.  297,  88  Mo.  806. 

Jfr.  Bennett  Pike,  with  Mr.  H.  8. 
Prlevtt  for  Missouri  PadflcR.  Co.,  appellant: 

There  was  no  negligence  shown  on  ibe  part 
of  tbe  gate-keeper  or  watchman  of  defendant, 
at  tbc  crossing  or  upon  the  part  of  the  engi> 
oeer  in  charge  of  tbe  locomotive  that  was 
apOToaching  the  crosslDg. 

(Tttlf,  C.  A  8.  F.  R.  Co.  T.  WtOUn,  69  Tex. 
568;  Chitago,  B.  I.  A  P.  R.  Co.  t.  Felton,  135 
111.  458,  88  Am.  &  Eng.  R.  K.  Cas.  683;  Peek 
V.  New  York,  N.  H.AB.RCo.m  Conn.  879. 

Meurt.  BM^enr  A  Sehnnraukeker*  for 
respondent; 
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When  one  u  pucea  In  a  dtuation  of  peril  Iit 
iheoegH^ce  of  aootbo-,  fais  attempt  to  escape 
danger,  even  by  doing:  an  act  wbicb  U  also 
daDgeroofl,  and  from  wlildi  injury  lesalta,  will 
not  prevent  a  recoTcty,  if  tbe  attempt  was  one 
auch  ai  an  oidiaarily  prudent  petaoa  might 
m^  under  the  like  drennutancea. 

Beach,  Cootrib.  N^.  p.  43;  Whittakei's 
Smith.  Neg.  p.  892.  ana  nofc/  NeUonr.  AUan- 
tie  A  P.  B.  Co.fS^  Mo.  393;  TunmUs  v.  Oentrat 
FUrk  sr.  <e  E.  S.  Go.  89  N.  Y.  158,  25  Am. 
Kep.  102:  Bud  ,v.  New  York  Cent.  R.  Co.9l 
N.  T.  814.  87  Am.  Dec.  271:  WiUon  t.  29orth- 
emPtu.  R  Gl7.  2«Minn.  S78;  8tofct»v.8atton- 
ttaU,  38  C.  S.  18  Pet.  181,  10  L.  ed.  115;  We»- 
ley  City  Coal  Co.  v.  Healer,  84  ID.  126;  PHnk 
V.  Potter,  17  n.  406;  Karr  v.  Parka,  40  Oal. 
188;  Lund  v.  Tyngsboro,  11  Cash.  56S.  59  Am. 
Dec.  159;  Cook  t.  ParJOuim,  24  Ala.  21. 

The  foregoing  is  the  rule,  even  thoa|4i  tbe 

Eerson  would  not  have  been  in  jured  at  aU  Ind 
e  not  made  the  attempt  to  escape  the  threat- 
ened danger. 

T^fomleyv.  Central  Park  N,  A  E.  if.  Co.  and 
Bufl  V.  Nete  York  (kat.  R.  Co.  svpra;  Iron  7t. 
Co.  T.  Mowers.  36  Ohio  St.  418,  88  Am.  Rep. 
597;  Wilson  t.  Northern  Pae.  R.  Co.  nunra; 
Smith  T.  St.  Pant,  M.  A  M.  R.  Co.  80  Minn. 
180;  SdtvMz  T.  Chieago  AN.  W.  R.  Co.  44  Wiff. 
638;  Oyme  t.  Chietwo,  St.  P.  A  M.  R.  Co.  M 
Wis.  672;  Qtorgia  R.  A  Bkg.  Co.  v.  Rhode*,  .56 
Ga.  645. 

The  question  in  such  caae  Is  not  what  a  pru- 
dent perwn  under  ordinary  circumstances 
would  bare  done,  for  tbe  shock,  the  sudden 
nesa  of  ttie  emergency,  the  excitement  and  the 
influence  of  fear  and  terror  should  alt  be  taken 
into  account;  cool  preseooe  of  mind  cannot  be 
expected. 

Beach,  Contrib.  Keg.  p.  44,  and  rases  cited: 
Siegritt  v.  Arnot.  86  Mo.  200,  56  Am.  Rep.  424; 
Aolamt  V.  Hannibal  A  St.  J.  R.  Co.  74  Mo.  553, 
41  Am.  Rep.  888. 

Therefore,  what  other  persona  did,  or  what 
they  said  by  way  of  esclamation,  may  be  given 
in  evidence  to  show  what  may  have*  been  rea- 
sonably prudent  under  the  circunLttances. 

TieonJey  v.  Central  Pnrk  N.  A  E.  R.  Co. 
tupra;  Oalena  A  C.  IT.  R.  Co.  v.  Fat/,ie  111. 
558,  68  Am.  Dec.  828;  MetnU  A  M.  B,  Co.  v. 
AAerafl,  48  Ala.  15. 

Where  an  injury  is  occasioned  the  con- 
curring negligence  of  two  persons,  the  negli- 

f^nce  of  the  one  will  be  do  defense  to  the  other, 
he  injured  party  may  bold  either,  or  boti), 
liable. 

Wbittaker*B  Smith,  Neg.  p.  81,  and  cases 
there  cited. 

Haeflurlanet       delivered  the  opinion 

of  the  court: 

Plaintiff  sued  the  defendants,  the  People's 
Railway  Company  and  the  Missouri  Pacific 
.Railway  Company,  jointly,  for  tlO.OOOdam- 
ages  on  account  of  personal  injuries  alleged  to 
have  been  sustained  by  her  by  reason  of  tibeir 
neglifrence.  In  June,  1887,  the  dat« of  plain- 
tiffs injuries,  the  defendant  Street  Railway 
Company  operated  a  horse-car  lino  of  street 
railroad  along  Fourth  Street,  in  the  city  of 
St.  Louis,  and  defendant  the  Missouri  Paci- 
flc  Railroad  Company  operated  a  steam  rail- 
road along  Poplar  Street,  and  acroM  Fourth 
14L.R.A. 


Street  At  Ibe  FOplar-Street  cRMring  of 
Fourth  Street  the  ateaa-railway  eompaay 
maintained  gates  or  bairieta  for  the  pnrpois 
of  closing  uie  way  ^tmg  Fourtli  Street  t» 
prevent  persona  ftom  croMog  the  railroad 
when  dangcnNis  tow  a»  oo  aoooont  of  pnaa- 
infir  traina.  It  also  had  a  wakdunaa  in<»arge 
of  "these  gates,  wboee  duty  it  waa  to  laiae 
and  lower  them  wben  neoesaary.  and  to  give 
warning  on  the  approach  of  a  train.  On  the 
day  in  question  plaintiff  waa  a  passenger  am. 
an  open,  summer  car  of  tiie  street  imflway, 
^ing  south.  On  tlda  ev  dioe  wne  tetj- 
sizpaMenecra.  When  tbe  oar  fcacbed  Pd|»- 
lar  Street,  being  alarmed  on  acooont  of  appar- 
ent danger  from  a  colllaion  with  aa  engine 
on  tbe  railroad,  plaintiff  jumped  fpom~the 
car,  uid  waa  injured.  Tbe  aiai|Be  in  the 
petition  against  tbe  People'a  RanwKj  was 
tJiat,  in  disregaid  of  its  asHij  to  Its  pawM- 
gers,  its  agents  and  aervanlB  careleaalj  drove 
the  car  on  until  it  icaehed  the  railroad  eroas- 
ing,  negligently  placed  tiie  car  in  such  cloee 
proximity  to  a  moving  locomotive  that  a 
collision'  seemed  Inevitable,  and  plaintiff, 
thus  being  exposed  to  great  danger,  and  be- 
lieving ber  life  to  be  in  peril,  jumped  tbete- 
from  in  order  to  ftee  herself  twm  danger. 
As  to  Uie  Missouri  Pactfle  Rai  I  way  Company, 
tbe  <^atge  was  tbst  it  was  negligmt  u  the 
management  of  Its  gates  and  locomotive  after 
the  peri)  of  plaintiff  waa  discovered,  "not 
having  closed  its  barriers  in  a  Umely  man- 
ner, began  and  continued  to  shut  down  said 
barriers  upon  the  horaea  u>d  car  In  whic^ 

Etaintifl  waa  being  carried,  causing  said 
Krriers  to  Ineloae  said  oar  and  faotaes  care- 
lessly  between  them  and  in  front  of  said  lo- 
comotive," so  as  to  render  It  seemingly  im- 
possible to  avoid  a  collision  between  the 
car  and  tbe  locomotive.  The  answer  of  each 
defendant  was  a  general  denial  and  a  plea  ot 
cent  ributny  negligeiioe.  Judgment  waa  ren- 
dered by  tbe  circuit  oomrtwatiut  both  defead- 
ants,  and  both  have  appealed.  Each  defend- 
ant asked  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  was  refused, 
and  the  principal  contention  by  defendants, 
here  is  that  tbe  evidence  was  insufflcieot  t» 
justify  the  verdict,  and  the  demuirera  to  the 
evidence  diould  bave  been  given. 

1.  It  is  as  well  settled  as  any  oUier  prin- 
ciple of  the  law  of  negligence  that  if  one. 
by  theneglieenceof  another,  baa  lieco  placed 
(o  a  situatioD  of  apparent  inuntnent  peril, 
be  is  not  required,  in  attempting  to  escape 
therefrom,  to  use  tbe  judgment  and  diacre- 
tioo  that  are  required  of  him  wben  not  domi- 
nated by  terror  of  impending  danger ;  aad 
if,  without  having  time  to  deliberate,  aad 
acting  upon  the  instinct  of  self-preeerratioa:. 
and  as  a  prudent  perscm  might  be  expected 
to  act  in  tiie  circumstances,  be  ia  injured  by 
adopting  a  dangerous  alternative,  he  may 
stfli  recover  from  the  one  by  wboee  negli- 
gence he  has  been  impelled  to  act.  This  ia 
true  though  no  injury  would  liave  tesulted 
had  no  attempt  to  escape  been  made.  Beaclx. 
Contrib.  Neg.  43,  and  cases  cited ;  Wbitta- 
ker's  Smith.  Neg.  892:  Jonet  v.  Anwie.  1 
Starkie,  493 ;  8tohe»  v.  SaliomMtaU.  88  11.  8. 
IS  Pet.  181,  10  L.  ed.  115;  3  Sbearai.  A 
Redf  .  Neg.  %  477. 
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These  are  the  leading  cases  in  England, 
snd  this  oeuntrT,  and  have  generally  been 
followed,  as  wfll  be  seen  by  reference  to 
«uss  cited  by  Beach  wad  Smith,  tupra.  The 
principle  is  well  illustrated  by  numerous 
adjudged  canal.  In  Twomlej/  t.  CttUnUPark 
B.  Co..  69  N.  Y.  29  Am.  Bep. 
102;  plaintiff  lumped  from^a  inoring  street- 
car to  avoid  the  apparent  dan^  of  a  train 
<^  cars  ruaniog  oo  an  interieotlng  railroad. 
She  tail,  and  was  injured,  but  tiie  car  passed 
over  the  railroad  track  without  a  collision: 
The  suit  was  against  the  street-car  company 
tac  negligence  In  crossing  the  railroad  traek 
in  suSi  near  proximity  to  ao  approaching 
train.  In  delivering  Uie  opinion  the  court 
iwys:  "The  peril  of  lemaining  in  the  car 
ma  properly  judged  by  the  cireiunstances  as 
^er  -tbem  appeuad  to  the  passengers  and 
Bot  by  the  reault.  The  fitet  that  the  csar  did 
pass  over  safely  c8ddo1  reflect  upon  the  ac* 
tioD  of  plaintiff,  and  does  not  prove  that  she 
ms  imprudent  or  negligent  in  Jumping  from 
the  car.  She  was  oompelled  to  act,  and 
chose  the  hazard  which  appeared  to  be  the 
least.— thai  is.  to  act  apon  the  pvobablU- 
tiea  as  they  appeared  to  her.  **  A  tnTeler,  to 
avoid  impending  dancer  from  a  defe<^ve 
street,  leaped  from  his  carriage,  and  was 
thereby  injured.  In  a  suit  for  damages 
against  the  town  the  court  says  :  "Plaintiff 
iMt  having  come  in  actual  omtact  with  the 
defect  in  the  highway,  it  ts  said  that  the 
llabili^  has  not  attached  to  the  town.  But 
this  we  think  is  too  limited  a  construction 
of  the  statute.  The  injury  to  be  compensated 
for  by  the  town  is  one  that  has  been  occa- 
sioned by  reason  of  any  defect  or  want  of  re- 
pair  in  any  highway.  Such  injury  to  the 
person  may  be  occasioned  by  reason  of  defect 
4>f  the  highway,  when  the  traveler,  being 
biought  sttddeoly  into  Imminent  peril  by 
his  near  approach  to  it,  in  tbe  ezeroise  of 
ordinary  care  and  prudence,  voluntarily 
leaps  from  his  carriage,  and  suffers  injury 
thereby.  The  ciroumstances  must  be  such 
as  to  jiistlfy  his  conduct,  and  the  defect  In 
the  highway  must  have  been  the  cause  of 
his  TOluntaiT-  act  of  throwing  himself  from 
the'caRiege."  Lundt.  T^v^boro,  11  Ousb. 
M6,  69  Am.  Dec.  159.  In  the  case  of  Wedey 
Citjt  Goal  Oo.  V.  Healer,  84  111.  129,  plaintiff 
sued  tbe  coal  company  for  negligently  caus- 
ing the  death  of  her  husband.  Defendsnt 
-waa  operatiag  certain  coal  mines,  in  which 
It  baa  neglected  to  orovlde  more  than  one 
fihaft.  as  required  by  the  statute.  Plaintiff's 
husband  was  a  laborer  In  the  mine.  A  Are 
■occurred  in  the  shaft.  Smoke  was  filling 
tbe  mine,  and  a  cry  of  "Piret"  was  given. 
Pluintiff  aad  the  other  operatives  rushed  to 
the  shafts  which  was  the  only  means  of  es- 
cape. In  MxB  roA  deceased  tell  through  a 
^aft  into  a  seomid  mine,  and  was  kined. 
Tbe  flre  was  extinguished,  and  the  alarm 
was  unnecessary.  The  negligence  chu-ged 
was  the  failure  to  {Mroride  additional  shafts 
for  tbe  safety  of  tbe  operatives.  In  bis  opin- 
ion. Dickey,  J.,  said:  "Had  there  been  a 
aerond  mode  of  escape,  no  such  tnuse  of 
alarm  would  have  existed.  Men  of  ordlnair 
prudcnce  would  have  UAt  safe,  and  hem  left 
to  exercise  their  caution  in  avoiding  acddents 
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on  tbe  way  to  a  sure  mode  of  escape.  It  has 
long  been  settled  that  a  party  having  given 
another  reasonable  cause  for  alarm  cannot 
complain  that  the  person  so  alarmed  has  not 
exercised  cool  presence  of  mind,  and  thereby 
found  protection  from  dangers^resulting  from 
the  alarm. "  From  these  decisions  the  follow- 
ing rules  essential  to  liability  may  be  de- 
duced: Jirst,  tbe  peril  of  alarm  must  have 
been  caused  Xrj  the  negligence  of  the  one 
against  whom  Indemnity  is  sought ;  aecand, 
the  apprehension  of  peril,  from  the  stand- 
point of  the  injured  person,  must  have  beeu 
reasonable;  and,  third,  the  appearance  of 
danger  must  have  been  imminent,  leaving 
no  time  for  deliberation.  On  the  other  band, 
the  danger  must  be  judged  by  the  circum- 
stances as  they  appear,  and  not  by  the  result. 

2.  Applying  these  principles  to  the  evi- 
dence in  this  case,  was  the  court  justified  In 
submitting  the  Issues  to  the  J  ury  as  to  whetber 
these  defendants,  or  either  of  them,  were 
guilty  of  negligence  which  exposed  plain- 
tiff to  apparent  impending  danger,  and 
whether  the  apprehension  of  danger  on  the 
part  of  plaintiff,  from  ber  stand  point,  was 
reasonable?  The  following  fatAs  were  un- 
disputed :  The  railroad  track — itself  a  place 
of  danger — passed  along  a  very  narrow  street. 
Where  tbe  street-car  line  crossed  the  railroad 
tbe  view  of  tbe  track  of  tbe  railroad  to  the 
west  was  wholly  obstructed  by  buildings 
imtil  the  atreet-ou  reached  Poplar  Street, 
within  fifteen  feet  of  the  trapk.  Gates  or 
barriers  were  maintained  on  each  side  <rf 
Poplar  Street  to  be  lowered  in  order  to  pre- 
vent persons  on  foot  or  In  vehicles  from 
crossing  the  railroad  track  when  dangerous 
to  do  so  on  account  oC  passing  engin^  and 
trains.  A  watchman  was  in  charge  of  the 
gates,  whose  duty  It  was  to  close  toe  crossing 
on  the  approach  of  a  train,  and  to  direct  ana 
warn  persons  crossing  the  railroad.  The 
position  of  the  watchman  was  on  the  north 
side  of  Poplar  Street,  and  from  hia  position 
be  could  operate  both  gates.  Poplar  Street 
was  twenty-one  feet  in  width  from  curb  to 
curb,  and  about  twenty-five  feet  between 
the  gates.  The  street-car,  with  the  team  in 
front,  was  about  twenty-five  feet  In  length 
also  having  barely  room  for  tbem  to  stand 
between  the  gates.  Tbe  evidence  then  tends 
to  prove  (whtcli  satisfies  tbe  inquiry)  that 
the  street-car  was  dri  ven  slowly  and  careful  iy 
down  to  Poplar  Street  without  warning  or 
signal  from  the  watchman.  When  the  front 
ot  the  car  had  reached  a  point  about  opposite 
the  gate,  tbe  horses  being  probably  on  the 
railroad  track,  the  watchman  "yelled"  to  the 
driver  to  atop,  and  commenced  lowering  tbe 
gates.  Tlie  car  came  nearly  or  quite  to  a 
atop.  Tbe  gate  on  the  opposite  side  of  tbe 
Mreet  In  front  (rf  the  car  was  half  way  down. 
At  this  juncture,  when  there  was  clearly 
apparent  danger  of  a  collision  witb  the 
horses,  and  when  signals**^  danger  had  bf>en 
given  in  the  most  emphatic  manner,  the 
watchman  called  out,  or  "yelled,"  as  one  or 
more  witnesses  expressed  it,  "  Qo  on  1  Go 
on  r  It  appeared  then  that  the  hCNrnes  and 
car  would  be  inclosed  between  the  gates  and 
across  the  railroad  The  excited  languaso 
of  the  guard,  snd  the  omfaslon  of  his  orders, 
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talcen  witb  tbe  lowering  of  the  gates  and 
the  position  of  the  car,  would  have  created 
in  the'. mind  of  the  most  self-possessed  ap- 
prehensions and  alarm.  At  this  moment 
someone  screamed,  "Hy  Qod,  we  will  all  be 
killed  I'  and  plaintiff  turned  her  eyes  to  the 
west,  ancf  saw  ad  engine  approachme  on  a 
down  grade,  and  within  100  feet  of  the  car. 
Immediately  cries  arose  from  persons  on 
the  street,  and  from  passengers  on  the  car, 
such  as  "Look  out!  Lookout!"  "Drive 
on  quirk!"  "Stop;  locomotive  Is  com- 
ing!" All  became  confusion,  excitement, 
and  terror,  and  plaintiff,  with  many  other 
passengers,  jumped  from  the  car.  In  fact 
the  engine  was  barely  moving,  and  was 
uu<Ier  complete  control  of  the  %ngfneer,  and 
no  actual  danger  of  acolHsion  existed.  This 
sUte  of  facts,  from  the  stand-point  of  the 
■pnSseHgcrs,  certainly  tended  to  prove  reason- 
able cause  to  apprehend  Imminent  danger  of 
8  collisioD,  ana  that  no  time  or  opportuniW 
was  afforded  plaintiff  to  deliberate.  In 
adopting  the  dangerous  aiternative,  plaintiff 
could  not,  as  a  matter  of  law,  be  deolarcd 
guilty  of  contributory  negligence.  Sief/riitt 
V.  Amot.  Sfi  Mo.  800,  56  Am.  Rep.  424; 
A^TM  T.  Hannibal  A  St.  J.  B.  Co.  74  Mo. 
554,  41  Am.  Rep.  8S8.  It  Is  tfne,  plaintiff 
testified  that  the  gateman  commencea  raising 
the  gate,  and  the  car  bad  started  forward, 
1>efore  she  jumped,  and  that  her  attention 
wftfc  first  called  to  the  engine  by  the  outcry 
of  one  of  tbe  pasBengers.  Yet  she  does  not 
testify  at  all  in  reference  to  additional  facts, 
which  were  detailed  by  other  witnesses,  and 
which  should  properly  be  considered.  To 
view  of  the  fact  that  the  whole  occurrence 
transpired  in  a  few  seconds,  and  in  view  of 
her  serious  injury,  her  memory  would  nec- 
essarily be  confused  and  indistinct.  But, 
taking  her  own  testimony  as  conclusive 
nirainst  her  in  determininir  the  cause  of  her 
aFarm,  we  do  not  think  it  can  be  declared  as 
a  matter  of  law  that  the  fact  of  lowering  the 
gates,  at  the  time  and  in  tlie  manner  shown 
By  her  evidence  alone, — itself  a  most  em- 
phatic declaration  of  danger,  made  by  one 
charged  with  the  duty  of  watching,  and  to 
whom  plaintiff  had  the  right  to  look  for 
warning,— did  not  create  in  her  mind  reason- 
able ground  for  apprehending  a  collision, 
which  apprehension  culminated  in  terror  on 
seeing  the  approaching  engine. 

3.  Such  gruund  of  apprehension  may  have 
existed,  however,  williout  the  fault  of  de- 
fendants or  feitlier  of  them.  The  inquiry 
then  arises,  By  whose  negligence  was  plain- 
tiff caused  to  apprehend  danger?  While  it 
is  tnic  that  the  street-car  company  wjw  « 
cArrier  xtt  passengers,  and  owed  to  plaintiff, 
'  as  a  passenger,  the  highest  degree  of  care 
practicable  m  tlie  circumstances,  it  was  not 
an  insurer  of  her  safety,  and,  unless  guilty 
of  some  neg1ig«ngp,  would  not  be  liable  for 
her  injury.  After  a  careful  examination  of 
t*e  testimony,  we  are  unable  to  discover  any 
evidence  tenditig  to  prove  the  driver  of  the 
street  car  in  anv  respect  wanting  in  the  high 
degree  of  care  imposed  upon  him  aa  a  carrier 
of  passengers.  He  drove,  as  all  the  evidence 
shows,  slowly  and  carefully  down  to  Poplar 
Htrcct.  checked  his  speed  almost  or  eMirely 
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to  a  stop  at  a  signal  from  the  guard,  and, 
no  real  danger  appearing  to  ikltn,  and  none 
in  fact  existing,  he  drove  across  tbe  track. 
He  manifested  no  excitement  or  loss  of  self- 
possession  which  could  have  been  communi- 
cated to  the  passengers.  It  is  true,  one  or 
possiblv  more  witnesaes  testified  that  be 
stopped  his  car  on  the  railroad  track.  The 
weight  of  the  evidence  was  to  tbe  contrary, 
but  the  evidence  of  one  witness  to  this  fact 
would  have  required  the  submissioD  of  the 
issue  to  the  jury,  but  for  tbe  fact  that  it 
appeared  also  from  all  the  evidence  that 
plaintiff  had  jumped,  and  her  injuries  tiad 
been  received,  before  tbe  oar  stopped ;  and 
the  act  of  stopping  the  car  on  the  ta^ack,  if 
It  was  done,  could  not  therefore  have  con- 
trolled or  Induced  her  action.  To  properly 
measure  the  duty  of  the  stoeet-car  driver, 
the  fact  must  also  be  kept  in  view  that  there 
was  no  real  danger,  nor,  from  this  stand- 
point, sppeuMiee  of  duger.  If  there  had 
been  in  fact  real  danvw  of  a  collialon,  the 
case  might  have  been  different.  T>ie  negll* 
gence  of  the  watdiman  would  not,  in  thai 
case,  probably  beve  excused  the  driver  tnm 
the  high  degree  of  care  exacted  of  carriers  of 
passengers  to  know  and  avoid  tbe  danger  Ot 
OTOflsing.  PhOaMplUa  diR.R.  Co,  T.  Boyer, 
97  Pa.  dl.  Besides  this,  the  gateman  was 
the  agent  of  the  railroad  company,  placed 
there  for  the  express  purpose  of  warning  and 
directing  those  using  the  sbeet,  and  of  pre- 
venting collisions  with  passing  trains,  and 
the  driver  of  the  car,  seeing  him  at  bis  poet 
of  duty,  bad  the  right  to  rel^  and  act  upon 
bis  warnings,  signals,  and  directions  In  tbe 
absence  uf  opportunity,  as  in  this  case,  to 
know  for  himself  the  situation.  Bwdi. 
Oonlrih.  Keg.  IW ;  3  Wood,  Railway  Law, 
1828;  Whetan  v.  Kac  Fork.  L.  B.  A  W.  R. 
Co.  38  Fed.  Rep.  16 ;  Pimrutflvania  R.  Co.  v. 
Stemmeier,  118  Ind.  305 ;  Chicago,  R.  L  A  P. 
n.  Go,  V.  dough,  1S4  111.  586 :  Oentnl  Tnut 
Co.  V.  Wabath,  8t.  L.  A  P.  R.  Co.  iTl  Fed. 
Rep.  ISO. 

4.  On  the  other  hand,  while  the  milrood 
company  only  owed  to  plaintiff  tiie  duty  of 
ordinary  care  In  the  circumstances,  we  think 
it  very  clear  that  there  was  evidence  tending 
to  prove  a  want  of  such  caie.  It  must  be 
kept  in  mind  that  there  was  no  collision, 
and  that  tiie  Injury  was  caused  by  a  volun- 
tary leap  by  plaintiff  from  the  car  to  avoid 
the  supposed  danger.  The  inquiry  is  wheLher 
the  evidence  tended  to  prove  tliat  the  nes- 
llgeoce  of  the  gateman  caused  tbe  condition 
of  terror  under  which  plaintiff  was  induced 
to  adopt  the  daD{$erons  alternative.  As  1m» 
been  said,  tbe  view  of  the  railroad  was- 
whoHv  obstructed  until  the  car  came  within 
the  limits  of  the  narrow  street  uptn  which 
the  track  was  laid.  Tlie  driver  and  passen- 
gers on  the  car  hod  no  means  of  knowing 
uiat  Uie  crossing  was  clear  and  safe  before- 
getting  in  very  close  proximity  to  tbe  tracA,, 
except  from  toe  warnings  of  the  watchia»n. 
Much  reliance  must  have  been  placed  npon 
his  watchfulness,  judgment,  and  dlacretiMi. 
Not  until  the  horses  drawing  the  car  wco^ 
almoH,  if  not  entirely,  upon  the  railroad 
track,  nfras  a  word  or  sign  of  warning  given. 
At  thst  moment  a  cry  came  from  him,  "Sun*  - 
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Btop!"  and  the  grates  cominenced  lowering, 
appartntly  inclosiug  the  car  and  horses  on 
the  track.  Almost  immediately  lie  yelled, 
"Go  oa  I  Qo  on  I"  implying  that  a  desperate 
alterDatire  of  trylne  to  cross  the  track  snould 
be  made.  Now,  when  ve  consider  the  &aa- 
gerous  locality,  we  can  but  say  that  the 
manifest  excitement  and  coofUBion  of  -  tite 
watchman  In  managing  tlie  barriers,  and  the 
contradictory  warnings  implied  by  lowering 
and  raising  them  when  apparently  too  late 
for  protection,  wera  matters  we)T  calculated 
to  excite  consternation  amon^  the  passengers, 
ami  to'  create  the  panic  which  resulted. 

9.  Objection  was  made  to  the  admlssfW 
of  the  acts  of  other  passengers,  and  of  out- 
cries made  by  them  and  by-standers  on  the 
occasion.  We  think  this  evidence  Was  ad- 
misfeibie  as  descriptive  of  the  occurrence, 
and,  as  part  of  the  ret  gaim,  and  alflo  as  evl- 
deacetbat  plaintiff  was  actuated  by  reason- 
able appreiiension  of  danger,  anti  not  by 
rashness  and  imnradence.  Twomlm  v.  Cen- 
tral Park  Jf.  it  E.  R.  Oo.  69  N.  Y.  IW,  25 
Am.  Rep.  162;  MoUle  AM.  R,  Co, -7.  Ath- 
eraft,  48  Ala.  19;  Oalem  A  6.  U.  R.  Co. 
v.  Vay,  18  111.  (S5ft,  63  Am.  Dec;  823. 

6.  Oblections  were  made  to  tlie  rulings  o£ 
the  conrt  in  giving  and  refusing  instractiocs. 
The  instnictiocts  liave  been  carefully  exam- 
ined, and  the  action  of  the  court  in  Its  rul- 
ings thereon  la  found  to  be  in  conformity  to 
the  conclusions  reached  In  the  considemtjon 
of  the  principles  governing  the  case.  These 
qnestiona  oera  not  be  further  discussed. 

Judgment  ta  to  ike  PtepWa  Railway  OtM- 
pany  rerfraed,  and  affirmid  at  to  tke  Missouri 
PaH^  Raiheay  Omnpany. 

All  concur,  except  Sherwood.  Oh.  J. ,  and 
Brace*  J. ,  who  concur  In  reversing  as  to  the 
People's  Railway  Company,  but  disnwnt  in 
affirming-as  to  tHe  Miflsoari  Faciflo  itallway- 
Company. 

Sherwood,  Ck.  J.,  dissenting  '' 
"  1.  The  claim  of  the  People's  "Railway 
Qmipany  that  its  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  should  have 
been  given  is  the  first  point  to  be  considered. 
Was  tint  company  guilty  of  negligence  war- 
ranting a  recovery?  Certainly  the  facts  in 
evidence  do  not  seem  to  disclose  ^ny  negli- 
gence whatever  on  the  part  of  the  driver  of 
the  street-car.  He  seems,  on  the  contrary  to 
have  exercised,  in  the  cimim8tam>es  dis- 
cloeed.  a  degree  of  care  cummcnsurate  with 
the  exigency  of  the  situation,  and  with  the 
duty  which  a  carrier  of  passengers  owes  to 
them.  Flagmen  or  watchmen  or  gate-men, 
by  whatever  name  designated,  are  the  agents 
of  the  company  employing  them,  and  a  per- 
son approaching  a  rallrwid  crossing  has  a 
right  to  rely  upon  either  the  acts,  indications, 
or  words  of  such  agents,  when  attempting 
or  about  to  cross  a  railroad  tradi,  and  is  not 
niilty  of  any  degree  of  negligence  In  plac- 
ing such  rellsnce  upon  the  words  or  verbal 
acta  of  snch  servants  of  railroad  corporations. 
Beach,  Contrib.  Neg.  199;  Wharton,  Neg. 
3d  ed.  «  887 ;  lAint  v.  Jjmdm  dk  N.  W.  R. 
Oo.  L.  ft.  1  Q.  B.  377 ;  Warrm  v.  Fitchburg 
Jt.  Co.  B  ADen.  937.  8S  Am.  Dec.  TOO; 
Pierce.  Railroads.  889,  and  cases  elted. 


Btrt,  of  course,  any  inv!tatf6n,  efthet  ex- 
press or  by  signals,  on  the  part  of  the  serv- 
ants of  a  railroad  company  would  not  au- 
thorize an  (mlinary  traveler  to  recklessly 
expose  himself  to  paitatt'  dmgor.  Fierce, 
Railroads,  839,  and  cases  ofted.  The  same 
principle  obviously  must  apply  even  to 
carriers  of  passengers,  who  with  equal  ne- 
cessf^,  must  rely  upon  the  'vigilance  and 
faithfulness  of  tnoee  servdnts  of  railroad 
companies  on  whom  Is  ^st  the  duty  In  our 
large  dtiee  of  nmidtsg-cnMlngs  of  the  char- 
acter now  under  dlscnsslai.  -  Tbt  case  of 
PMladtl^  A R.  R.  Cb.  A^,  97 Pa.  ei,« 
Am.  &  Eng.  R.  R.  Oss.  1^,  does  not  at  all 
mil  itate  against  this  view,  for  there  the  driver 
of  the  street-car  though  beckoned  by  the  flag- 
man of  the  railroad  company  to  "come  on." 
yet  at  Hie  same  time  he  was  expressly  warned 
of  the  danger  by  a  passer-by,  btit,  Iq  spite 
of  this  warning  and  of  an  nnobstrncted  view 
of  the  i^Iiroad  track;  which  he  might  have 
had,  ventured  to  attempt  to  cross  the  same. 
In  which  case  it  was  properly  held  that  his 
act  was  one  of  gross  Deg!igem:e.  6ee  note 
to  '^hat  case.  The  fticts  heretofore  stated 
bring  this  case  fnllr  within  the  operation  of 
the  principle  already  asserted,  since  the 
driver  of  ttie  street- car  had  no  opportunity 
of  seeing  the  whereabouts  of  the  engine,  and 
therefore  had  the  right  to  rely  in  all  con- 
fidence upon  the  acts  and  commands  of  tlie 
flugman  at  the  time  they  were  given  and  to 
continue  his  car  in  motion  eveo  after  he  saw 
the  slowly  approaching  engine;  for  assur- 
edly there  was  nothing  either'in  the  appear- 
ance or  nearness  of  that  engine  to  give  any 
token  whatever  to  his  practiced  eye  of  im- 
pending danger.  Moreover,  he  had  the  right 
to  presume  that  the  engineer  would  so  operate 
bis  engine  tliat  the  street-car  would  not  be 
struck  by  it  iVeifc  y.  Si»  tork,  JT.  H.  dk 
H.  R:  Oo,  so  Conn.  870.  Taking  thts  view 
of  the  point  It  must  be  ruled  that  the  evi- 
dence  in  this  cause  establlaiics  no  liability 
whatever  against  the  People's  Railway  Com- 

fiany  and  that.  In  consequence  of  this,  the 
nstruction  asked  by  that  Comimny  In  the 
nature  of  a  demorrer  to  the  evidence  ahwild 
have  been  given.  ' 

8.  The  next  point  for  conRldcration  Is  the 
duty  the  Missouri  Pacific  Railway  Company 
oweii  to  the  plaintiff.  This  duty  obviously 
was  not  of  sudi  a  high  natore  and  extraordi- 
nary character  as  that  owed  by  a  carrier  to 
its  passengers,  but  only  a  duty  measured  by 
the  terra  "ordinary  care."  Beach,  Contrib. 
Neg.  pp.  158,  190,191,  195  ;  i)oM  v.  Mismnri, 
K.  <feT:  R.  Co.  59  Ma  27,  21  Am.  Rep.  371 : 
Dowghflrtif  v.  IfiMouri  R.  Go.  97  Mo.  647. 
That  care  of  this  sort  was  exercised  by  tlie 
Missouri  Pacific  Kail*ay  Compahy,  so  far 
as  concerned  the  management  or  its  engine, 
is  conceded  by  the  instructibns,  asked'  by  the 
plaintiff  and  given  by  the  court.  It  stands 
confessed;  then,  upon  this  record,  that  no 
negligence  Is  imputable  to  that  company  by 
reaaon  of  its  engine  pursuing  its  accustomed 
course  on  that  occasion. 

8.  The  only  question  then  left  remaining 
is  whether  the  Missouri  Pacific  Railway  Com- 
pany was  gnilty  of  aedoDftble  negligence 
In  respect  tx  the  management  bf  its  gates  by 
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its  wafclimfin.  To  order  for  the  plaintiff  to 
recover  agitjiut  tliat  cooipaoy  it  must  appear 
not  only  tbat  that  company  was  guilty  of 
negligence  in  relation  to  its  gutea,  but  tliat 
such*  negllgeace  directly  vccaaioned  the  in- 
jury oompTaiDed  of.  .Now,  if  the  engineer 
was  guiltj]  of  no  negligence  in  the  maoa^- 
mentof  bis  engine,  keeping,  it,  ae  he  did, 
almoBt  stationary,  and  under  perfect  control, 
it  would  seem  iiuA  the  gate-keaper  was  not 
negligent  in  onleriiig  the  driver  of  the  street- 
car to  do  that  which  he  might  do,  and  did 
do.  In  perfect  safety.  But,  grauting  that  the 
gate-keeper  was  negligent,  by  what  stand- 
ard shall  bis  negligence  be  mieasured?  Was 
anything  more  due  from  iiim  tiian  as  the  rep- 
resentative of  his  employer,— <.  ordinary 
care?  But  granting,  further,  that  tbe  same 
high  degree  of  care  was  due  to  the  plaintiff 
from  the  gate-keeper  his  representative 
capacity  that  is  due  by  a  common  carrier  to 
its  passengers,  tipun  what  sound  or  rational 
btisis  can  the  liability  of  tbe  Missouri  Pa- 
citic  Railway  G(Hnpany  be  placed?  ,  Inwder 
to  ascertain  tbis  U  ts  proper  to  consult  and 
to  consider  tbe  authorities,  and  this  will.be 
proscntly  dona  Meanwhile  it  will  be  con- 
ceded that  the  exclamations  made  by  the  fel- 
low-passengers of  plaintiff  at  tbe  time  she 
jumped  off  the  street-car  and  fell  upon  the 
railroad  track  were  competent  evidence,  be- 
ing part  of  the  ret  geata;  fur  this  Is  shown 
by  abundant  authority  cited  by  her  counsel. 
It  will  be  conceded  also — for  so  are  all  tiie 
authorities — that,  if  a  person  is  placed  in  a 
situation  of  peril  by  the  negligent  act  of 
another,  and  in  order  to  avoid  that  peril  be 
adopts  a  perilous  alternative  in  endeavoring 
to  escape  imminent  peril,  then  such  endeavor 
will  not  constitute  contributory  n^llgence, 
if  tbe  danger  be  brought  about  by  tbe  de- 
fendant's negligence,  provided  that  the  act 
done  was  sucn  as  ordinarily  prudent  persons 
might  have  been  expected  to  do  in  like  oIt' 
cumstances,  even  though  the  injury  would 
not  have  happened  if  tbe  attempt  to  escape 
bad  not  been  made.  ■  Beach,  Uontrib.  Neg. 
48,  44,  and  oases  cited ;  Wblttaker's  SmilB, 
Meg.  803,  and  cases  cited;  Story,  Bailm. 
9th  ed.  §  608,  and  cases  cited.  But  It  must 
be  borne  in  mind  that,  in  order  to  justify 
such  incurring  of  anew  peril  in  the  endeavor 
to  avoid  a  former  one  there  are  two  es^eptlals 
to  a  recoverv ;  (1)  The  poaltlon  from  which 
escape  is  sought  must  be  one  of  f  mmlnnnt  or 
apparently  imminent  danger,  such  as  admits 
of  no  delay  In  taking  action,  and  such  as 
would,  in  like  circumstances,  naturally 
arouse  the  fears  of  a  person  of  ordinary  pru- 
dence and  self-possession ;  (3)  tbe  fault  of 
placing  tbe  party  injured  in  such  perilous 
position  must  rest  with  tbe  defendant,  and 
be  directly  occasioned  by  bis  negligence. 
This  view  js  very  well  illustrated  by  an 
early  case  on  the  subject,  where  Lord  Ellen- 
borough,  in  chiu-giflg  the  jury,  said:  "To 
enable  the  plaintiff  to  sustain  the  action  it 
is  not  necessary  that  he  should  have  been 
thrown  off  tbe  coach;  it  is  sufficient  if  )ie 
was  placed  by  the  misconduct  of  the  defend- 
ant in  such  a  situation  as  obliged  him  to 
adopt  the  alternative  of  -  a  dangerous  leap  or 
to  remain  at  certain  peril.  ..If  that  portion 
14  L.  R.  A. 


was  ocoaaioned  by  the  default  of  the  defend- 
ant, tiia  action  may  be  supported.  On  the 
other  band,  if  the  plaintiff's  act  resulted 
from  a  rash  apprehension  of  danger,  which 
did  not  exist,  and  tbe  injury  which  be  aua- 
taiped'is  to  bis  attributed  to  radmess  and  im- 
prudence, he  is  not  entitled  to  recover. 
,  .  .  A  coach  proprietor  certainly  is  not 
to  be  responsible  for  Uie  rashness  and  impru- 
dence of  a  passenger.  It  must  appew  that 
there  ezistea  a  reasonable  cause  for  alarm.* 
JoTiei  V.  Bauce,  1  Btarkie,  498.  That  case  was 
approvingly  followed  in  that  of  Stokea  t. 
SaltonsUM,  SS  U.  S.  18  PeL  181,  10  L.  ed. 
ItS;  which  presented  similar  features  of 
fact  for  adjudication.  Jtmet  v.  Boyee,  Mpro. 
waa  followed  In  ifvoUt  t.  JSKUs.  9  Met.  1, 
48  Am,  Dec.  8M,  and  the  point  ruled  tbe 
same  way.  Tliere  tbe  words  "reasonable 
precaution"  and  prudent  precaution*  were 
applied  to  the  act  of  leaping  from  a  stage- 
coach, where  an  axle-tree  had  broken  and 
hind  wheel  came  off,  causing  tbe  coach  to 
settle  down  on  ooq  ^de,  as  if  about  to  be 
overset.' 

These  early  cases  In  England  and  tbis 
country  are  generally  followed,  and  the  sub- 
stance of  the  rulings  in  them  is  given  in 
the  formula  above  stated.  Occasionally,  per- 
haps, there  ihay  be  found  departures  fn»n 
that  formula ;  but  tiie  great  current  of  au- 
thority flows  in  tbe  direction  heretofore  in- 
dicated. Thus,  in  Coviter  v.  Ameriean  M. 
U.  £xp.  Co.,  66  N.  Y.  585,  tbe  plaintiff  waa 
walking  upon  tbe  sidewalk  when  an  express 
wsfon  of  the  defendant  company,  dnven 
rapidly  upon  the  sidewalk,  came  so  quickly 
up  behind  her  that  she  bad  no  time  to  look 
around,  but  instinctively  sprang  aside  to  es- 
cape the  impending  danger,  and  In  so  doing 
struck  her  head  against  a  wall,  receiving  in- 
juries ;  and  it  was  ruled  In  affirmance  of  the 
judgment  that  If  she  bad  time  to  look  around 
before  jumping  in  order  to  discover  tbe  cause 
of  her  sudden  alann  It  was  her  duty  to  do 
so ;  otherwise  her  instinctive  effort  to  avoid 
the  danger  would  not  defeat  her  right  to  a 
recovery,  nor  dimloisb  the  defendant's  pte- 
viously  incurred  responsibility  arising  from 
his  negligent  act. 

The  case  of  Ttoomlep  v.  Central  Park  JV. 
A  E.  B.  Go.,  69  N.  Y.  168,  25  Am.  Rep.  162. 
much  relied  on  by  plaintiff,  was  of  this 
nature :  The  plaintiff  was  a  paasenger  on 
a  street-car,  the  route  of  which  uroesed  a 
railroad  track.  Just  as  tbe  street-car  ap- 
proached that  track,  upon  which  an  expreaa 
train  was  approaching  with  the  speed  cus- 
tomary to  such  trains,  the  driver  stopped  to 
allow  a  passeneer  to  alight.  Had  he  re- 
mained stationary,  tbe  train  could  have 

Eassed;  but  he  redilessly  whipped  up  hta 
orses,  and  drove  on  the  railroad  track  In 
front  of  tbe  fast  moving  train.  All  of  the 
passengers  in  the  car,  with  one  exception, 
perceiving  the  danger,  rushed  out,  and 
tumped  from  tbe  car.  The  plaintiff,  in  do- 
ing so,  fell,  and  was  Injured,  and  the  car 
passed  over  the  track  just  in  time  to  esca[»e 
the  engine,  the  engineer,  by  promptly  re- 
versing and  by  putting  on  brakes,  having 
barely  tucceeaed  In  pervenUng  a  collision 
with  tha  9ar ;  and  the  plaintiff  waa  held  en- 
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titled  "to  rtcoTer,-:-the  propriety  of  which 
decision  cannot  be  doubted,  since  all  the 
elements  of  a  grent  and  Impending  peril 
were  present ;  a  peril  produced  by  the  reck- 
lessly hegligent  act  of  the  street-car  driver; 
a  peril,  too,  well  calculated  to  disconcert  the 
highest  self-possession,  and  appall  the  stout- 
est heart. 

The  case  ot  BneT  v.  iV'ew  Tork  Cent.  R.  Co. , 
31  N.  T.  814,  87  Am.  Dec.  271,  is  one  of 
similar  sort  There  a  passenger  on  a  train, 
which  was  proceeding  west,  saw  another 
train  coming  on  the  same  tract  towards  the 
one  on  which  he  was  at  an  unusual  rate 
of  speed, — i.  e.,  about  25  miles  an  hour, 
strenuous  efforts  were  made,  by  reversing  the 
engine  attached  to  the  plaintiff's  train,  to 
avert  a  collision,  hut  without  avail, 'for  the 
collision  occurred,  drivine  the  cars  Of  onci 
of  the  trains  from  40  to  60  rods  over  the  ties, 
killing  one  man  on  the  eastward  bound 
train,  jamming  up  the  westward  bound  train, 
and  breaking  off  some  of  tiie  platforms  of 
the  cars,  upon  seeing  the  approaching 
train,  and  men  jumping  from  otner  cars  to 
ftToid  the  Impending  danger,  the  plaintiff 
left  his  seat,  rushed  to  the  forward  door  of 
the  car,  and  stepped  one  foot  upon  the  plat- 
form at  the  instant  of  the  collision  and  of 
his  injury.  And  It  was  lield  that  the  railway 
company  was  guilty  of  the  grossest  n^li- 
gence  in  allowing  the  ooUlstoD  to  occur  In 
the  circumstances  there  Stated,  and  of  the 
plaintiff  it  was  aptly  said:  "His  act  was 
not  the  result  of  a  rash  apprehension  of 
danger  that  did  not  exist." 

Other  cases  instanced  for  plaintiff  announce 
the  same  principle.  But  ft  is  believed  that 
those  cases  do  not  parallel  the  present  one  in 
itfl  salient  facts  ana  features.  Here,  accord- 
ing to  the  plaiutiff's  own  statement,  which 
is  an  admission  as  well  as  testimony,  neither 
the  acts  of  the  gate-keeper  In  raising  or 
lowering  bis  gates,  nor  his  words  to  the 
driver  to  "go  on  I  go  on  !"  excited  any  alarm 
In  her  breast;'and  she  only  became  alaimed 
**when  the  driver  got  to  the  Poplar-Street 
track,  or  about  there,  [sQdl  someone  raised 
up  and  screamed  out.  *My  Glod,  we  will  all  be 
killed  I*  when  she  turned,  looked,  saw  tl>e 
engine  coming,  and  jumped  from  the  car." 
But  the  engine  and  Its  management,  as  al- 
ready  Indicated,  have  been  cntirelr  elim- 
inated from  this  case  as  factors  of  negli- 
gence. There  was  no  mismanagement  in 
any  respect  aboat  It  It  Is  evident  beyond 
dispute  from  plaintiff's  own  testimony  that 
she  made  that  engine  the  main  element  of 
her  hasty  action,  and,  but  for  Its  presence 
on  that  occasion,  she  would  not  have  lumped 
from  the  car.  The  qde8(iott  then  arises,  Do 
the  facts  in  this  case  resemble  those  from 
which  quotations  hare  alreadr  been  approv- 
inely  made,  or  do  they  not  indicate  on  the 
part  of  the  plaintiff,  nut  a  "reasonable  pre- 
caution** in  acting'  as  she  did,  but  rather  **a 
rash  apprehension  of'  danger  which  did  not 
exist?"  JotM  V.  Boj/ee,  gvnra.  It  would 
seem  from  both  authority  and  reason  that  the 
answer  to  this  question  mast  be  one  unfav- 
orable to  the  plaintiff,  for  It  eanbot  be 
claimed  that  any  real  or  any  apparently  Im- 
minent danger  existed  such  as  wuuM,  under 
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the  authorities  quoted,  antSunlKe  or  justify 
the  plaintiff's  Inconsiderate  and  Impnident 
action.  Certainly  even  a  common  carrier  is 
not  res^onslblG  In  damages  for  the  conse- 
quences growing  out  of  a  sudden  senseless 
and  unfounded  panic;  and  by  the  stronger 
reason  the  Missouri  Pacific  Hallway  Com- 
pany, owing  only  to  plaintiff  the  duty  of 
ordinary  care,  would  not  be  responsible  for 
such  consequences.  In  some  respects  this 
case  resembles  tliat  of  Peck  v.  Neto  York,  iV. 
S.  (ft  H.  B.  Co. ,  tupra,  where  a  husband 
drove  out  with  bis  wife  in  a  phaeton  on  a 
street  that  crossed  a  railroad  track.  In  en- 
deavoring to  go  through  the  gate  which  pro- 
tected that  track  the  wheel  of  the  phaetou 
was  momentarily  caught  in  the  gate  as  ft 
swung  to  be  closed,  ^ust  as  the  husband  at- 
tempted to  drive  through,  hut  the  wife, 
becoming  alarmed  at  the  si^ht  of  the  engine 
and  the  attempted  closingof  the  gates  sprung 
out  and  was  injured.  The  husband  drove 
safely  acroee  the  track,  and  it  was  held  that 
the  act  nf  the  wife  in  jumping  out  was  need- 
less. Culver,  J.,  remarking:  "If  Hrs.  Peck 
had  remained  in  the  carriaee,  she  would 
have  passed  safely  across,  as  did  her  huabiind. 
She  misjudged..  Bbe  was  in  so  real  danger, 
and  there  was  no  more  reason  for  her  jump- 
ing out  of  the  carriage  than  there  was  for 
her  husband.  She  could  see  the  locomotive, 
and  might  have  known  as  well  as  her  hus- 
band that  the  .engineer  would  not  start  his 
train  so  long  as  the  team  was  In  danger  ot 
being  struck  by  it," 

Other  cases  may  he  instanced  where,  upon 
facts  substantially  similar  in  their  bearing 
and  effect,  similar  judicial  conclusions  have 
been  reached.   Thus  in  V.  A  3.  F,  R. 

Go.  T.  Watten,  OS  Tex.  S68,  the  "plaintiff  and 
his  wife  were  passengers  on  a  train  of  de- 
fendant's road,  which  stopped  between  two 
st-ations,  and  remained  standing  for  aihout  an 
hour.  While  the  train  was  so  standing  an- 
other passenger  called  out,  'Here  comes  a 
train  right  on  us  r  Other  passengers  jumped 
to  their  feet,  and  scrambled  to  get  oat  of  the 
car-door.  Plaintiff  looked  tbrousrh  the  rear 
door,  and  saw  a  freight,  train  coming  towards 
the  passenger  train,  and  about  800  or  4U0 
yards  off.  He  called  to  his  wife,  and  both 
ran  to  the  car  platform  and  jumped  to  the 
ground,  when  be  saw  the  freight  train  100 
yards  in  the  rear,  baring  stopped.  There 
was  evidence  to  show  that  nearly  all  the 
passengers  were  frightened.  There  seemed 
to  be  a  general  panic,  and  many  of  the  pas- 
sengers jumped  to  the  ground.  The,  con- 
ductors of  the  two  trains  testified  that  there 
was  no  dufger  whatever  of  a  collision,  as 
the  flight  train  bad  been  properly  signaled 
as  soon  as  It  came  in  sight.  Three  of  tlio 
passengers  testified  that  they  saw  the  freight 
train  coming,  and  apprehended  fio  danger; 
that  it  geemol  to  be  under  control,  and  was 
running  slowly.  Id  an  action  by  the  plain- 
tiff to  recover  dsmages  for  the  iniuries  re- 
ceived by  his  wife  in  jumping  off  the  train 
It  was  held  that  the  evidence  would  not  sus- 
tain a  verdict  for  tlie  plaintiff,  and  ttie  de- 
fendant ooald  not.  b*  held  guilty  of  any  act 
o<  negligence  omtributing  to  the  iiuury  of 
plaintiff's  wife.*  Roblnsra,  J.,  tn  deliver* 
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ingthe  opinion  of  tlieoourt,  sajs:  "The  de- 
fendant neither  caused  nor  contributed  to  the 
iDjurrof  plaintiff's  wife  unices  it  allowed  the 
freigat  tiiiin  to  come  so  near  to  or  so  rapidly 
towards  the  passenger-coach  as  to  frighten 
the  paasengers.  It  does  not  appear  from  the 
testimony  that  a  single  one  of  those  who 
leaped  from  the  train,  except  the  plaintiff, 
saw  the  freight  train  coming.  When  the 
plaintiff  saw  it,  it  was  300  or  400  yards  dis- 
tant, and,  he  says,  appealed  to  be  moving 
rapidly.  He  does  not  state  that  he  supposed 
from  what  he  saw  there  would  t>e  a  collision. 
No  one  left  the  train  upon  his  own  preception 
of  danger.  On  the  contrary,  those  who  used 
their  senses  felt  no  alarm,  and  remained  in 
the  car.  Whatever  may  have  been  the  speed 
of  the  train  when  800  or  400  yards  distant, 
it  was  slowed  to  n  full  stop  at  least  fifty 
yards  firom  the  pasaenga-ooach.   There  was 


no  actual  danirer."  Of  a  similar  import  Is 
the  case  of  Ohicaoo,  R.  J.  tt  P.  R,  Oo.  v. 
mton,  126  111.  4S8.  From  the  premises  of 
the  fact  and  of  law  aforesaid  these  conclusions 
must  be  drawn:  That  the  plaintiff  has  es- 
tablished no  cause  of  action  against  the 
Missouri  Pacific  Railway  Company;  that 
there  was  no  real  danger,  and  no  such  Im 
minent  danger  as  would,  under  the  authori- 
ties quoted,  justify  her  rash  act,  and  cast 
the  responslbilltT  for  it  on  that  Company. 
It  follows  from  uils  that  it  is  unnecessary  to 
discuss  the  instructions  In  detail,  and  that 
the  judgment  as  to  that  company  also  should 
be  reversed,  ^he  foregoing  statement  and 
opinion,  which  were  filed  by  me  in  Division 
No.  1,  I  reflle  as  a  dissenting  opinion  to  the 
opinion  of  the  court  in  drine.  In  so  far  as  that 
opinion  differs  ftam  this  one. 


HIRSOURI  SUPREME  COURT  (8d  Div.). 


Henry  3.  DEAL,  Appt.. 
«. 

MISSISSIPPI  COUNTT.  Retpt. 


(. 


.Ho.. 


A  atatota  ^Tlns  bounties  tar  plmnt- 
Ingf  tre«S(  to  be  patd  by  the  count7  fn  wbloh 
they  are  plniitc<l,la  void  not  only  nndAr  Conflt.,iat. 
4. 1 47,  problblting  a  gnnt  of  public  moaeT  or 
tblng  of  vahie  In  aM  of  or  to  ao  j  indlvldnal,  saw* 
olBtkHi  or  eorpontlon,  but  also  beoause  IJiegir- 
iog  of  suoh  bounttoR  Is  an  abuss  of  the  power  of 
tasatkm  without  ragard|to  snrlpartkMlar  ood- 
sUtntlonsl  fWOvMons. 

(December  tt,  Un.  I 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Madison  (S)unty 
in  favor  of  defendant  tn  an  action  brought  to 
recover  the  statutory  bounty  provided  for  the 
planiiog  and  cultiyatlon  of  forest  trees.  Af- 
firmed. 

The  facts  are  stated  In  the  opinion. 

Mr.  E.  J.  Deal,  for  appellant: 

The  law  was  Intended  to  chatSk  the  rapid 
destruction  of  foresls,  and  to  furnish  a  supply 
of  timber  In  the  future,  and  It  is  a  verbatim 
copy  of  the  Kansas  Law  passed  February  16, 
18w.  Nevada,  by  a  simlur  law.  pays  $10  per 
acre  fOr  twenty  ,  years.  See  Act  approved 
March  S,  1877.  See  also  Act  of  Congress,  ap- 
proved Jane  14,  1878,  entitled  "An  Act  to 
Encouraee  the  Growth  of  Timber  on  Western 
Prairies." 

Mr.  J.  J.  BosseU.  with  Jfr.  Oeo^g*  S. 
ElUott*  for  respondent 

TluMBaa*  J. ,  delivered  the  opinion  of  the 
court: 

This  cause  originated  in  the  County  Court 
of  Mississippi  County.  Mo..  February,  1688, 
by  appellant  flliog  demand  for  1404,  as  a 
tinlrd  annnal  bounty  for  planting  903  acres 
of  forest  trees,  wherein  appellant  states,  in 


Norm.— Pot  lioU  oa  pnbOe  purposM  for  wbtob 
pnbiioiDMierniarbenaed,aMSagiatt  v.OolsaB. 

14  jj.  a  A. 


substaooe,  that,  in  order  to  avail  himself  of 
the  beneflU  of  chapter  107.  Bev.  StaL  1879. 
entitled  "Of  Forest  Trees,"  aboat  the  month 
of  February,  1883,  and  within  ten  yean  after 
the  passage  of  an  Act  of  the  Legislature  en- 
titled "An  Act  to  Amend  an  Act  entitled 
*Ap  Act  to  Encourage  the  Growth  of  Forest 
Trees, ' "  approved  February  4,  1875,  he 
planted,  and  has  ever  since  successfally 
grown  and  cultivated,  "forest  trees."  viz., 
catalpa  trees.  In  groves,  on  303  scree  of 
prairie  land  owoed^  him  in  Mississippi 
County,  Mo.  Tiie  evidence  tended  to  sho« 
that  plaintiff  set  out,  in  1883,  303  acres  of 
prairie  land  belonging  to  him  in  catalpa 
trees,  and  that  he  had  fally  complied  with 
the  provisions  of  the  above-mentioned  Act. 
which  isaa  follows:  "Sec.  5607.  Every 
person  planting  one  acre  or  more  of  prairie 
and  within  ten  years  after  the  passage  of 
this  Act  with  any  kind  of  forest  trees  except 
black  locust,  and  successfully  growing  and 
cultivating  the  same  for  three  years,  and 
every  person  planting,  protecting,  and  cul- 
tivating for  three  years  one  quarter  of  amlle 
or  more  of  forest  trees  upon  nis  own  land,  to 
be  set  not  more  than  one  rod  apart,  shall  be 
entitled  to  receive  for  fifteen  years,  commenc- 
ing three  years  after  said  grove  or  line  bas 
liecD  planted,  an  annual  iMunty  of  two  dol- 
lars per  acre  for  each  acre  so  planted,  and 
two  dollars  for  each  quarter  of  mile  ao 
planted,  to  be  paid  bv  the  county.  Bald 
bounty  shall  not  oe  paid  any  longer  than  said 
grove  or  line  of  trees  is  kt  pt  alive  and  In  a 
growing  condition.  Sec.  &698.  Any  person 
wishing  to  avail  himself  of  the  provisions 
of  the  preceding  section  shall,  within  three 
years  after  pUuatlng  said  grove  w  line  of 
trees  file  wiui  the  cTcil  of  the  oountr  court 
a  correct  plat  of  said  Krove  or  line  tn  trees, 
showing  on  what  section  said  grove  or  lino 
of  trees  is  situated,  attested  by  nis  own  oath 
and  the  affidavit  of  at  least  two  householders 
of  the  vicinity,  setting  fiHth  all  the  facts  in 
relation  to  the  srowth  anl  cuUlvatlon  of 
said  grove  or  line  of  traea.  Sec  SMK). 
The  (Min^y  cleric  ihall  preaoit  said  plat  and 
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nffidnvft  ho.Ton  Hie  oonulr  ct>wt,  anrl  if  Hie 
ouurt  find  fnnn  ftll  tlte  itiote  derived  froin 
the  plat,  amdavlts.  and  other  eourcos  tliat 
section  five  tkousand  liz  hundred  and  ninety- 
aeren  kaa  been  fully  complied  with,  they 
•ball  imn  a  warrant  on  tlw  oounW  treaenrer 
for  the  amount  found  due.  Seo.  6700.  Such 
oeHlllcata  ahall  tw  received  and  taken  by  the 
collector  at  rarenue  of  the  oouaty  in  vrliich 
the  eune  ma  given,  for  county  taxra.  and 
such  collector  ahall  be  allowed  credit  to  tJie 
Amount  of  sucli  certificate  on  behalf  of  the 
county.** 

The  evidence  tended  to  show  further  that 

the  County  Court  of  MlBsiaaippi  County  paid 
4>latntiff.  two  installments  under  this  Act,  of 
$404  each,  in  188S  and  1886 ;  but  when  he 
prrsented  the  demand  involved  in  this  suit 
in  1887,  that  court  refused  to  audit  and  pay 
it,  and  hence  this  appeal. 

The  defendant  County  contends  that  the 
statute  under  which  plaintiff  claims  this 
bounty  Is  In  direct  conflict  with  section  47, 
art.  4,  of  the  Constitution  of  this  State, 
which  is  as  follows:  "The  General  Assem- 
bly sliall  have  no  power  to  authorize  any 
county,  city,  town,  or  township,  or  other 

Snlitical  corporation  or  subdivision  of  the 
tate.  now  existing,  or  ttait  may  be  hereafter 
established,  to  l«ta  Its  oredlt  or  to  irrant 
pnbHc  money  or  thing  of  value  in  aid  of  or 
to  any  Individual,  association,  or  corpora- 
tion whatsoever,  or  to  become  a  stockholder 
in  uuok  Borporation,  association,  or  oon- 
paoy."  Svo-y  statute  will  be  pnsumed  to 
be  constitutional  till  the  contrary  plainly 
appears,  and  it  is  only  when  ft  manifestly 
Infringes  some  provision  of  the  CooBtitution 
that  it  can  be  declared  void.  State  v.  Burg- 
dmrfer  (^Mp.)  17  S.  W.  Rep.  648  (decided 
at  the  present  term),  and  cases  citeid.  But 
the  statute  in  question  so  clearly  and  mani- 
festly InAriogea  the  oonstitutional  provision 

auoted  above  that  we  have  no  hesitancy  in 
Bclaring  it  void.  It  seems  to  be  too  plain 
for  argument.  It  is  self-evident.  Thisstat- 
ute.  it  is  true,  was  first  enacted  in  1870,  and 
was  therefore  in  force  at  the  time  of  the 
adoption  of  the  present  Constitution  in  187S ; 
but  by  section  1  of  the  schedule  to  the  Oob- 
atitution  it  Is  declared  that  "the  provisions 
of  alt  laws  which  are  Inconsistent  with  this 
Constitution  shall  cease  upou  its  adoption." 

a.  This  statute  is  in  conllict  also  with  sec- 
tion 8,  art.  10,  of  the  Constitution,  which 
declares  "that  ta^es  may  be  levied  and  col- 
lected for  public  purposes  only."  It  is  uot 
always  easy  to  determine  what  a  public  pur- 
pose is,  but  here  no  ditflculty  arises.  The 
land  on  which  plaintiff  set  out  the  catalpa 
trees  belonged  to  him,  was  his  private  prop- 
erty, and  there  la  nothing  in  the  statute  to 
prevent  him  from  collecting  the  bounty 
from  the  countv,  and  then  cutting  the  trees 
down  and  selling  them  for  his  private  gain ; 
and  to  take  mon^  collected  by  taxation  from 
the  people  for  such  a  purpose  cannot  be  tol- 
erated lor  a  moment  without  a  surrender  of 
all  property  to  the  power  of  confiscation  for 
private  uses.  That  an  enterprise  may  indi- 
rectly inure  to  the  public  benefit  is  not  the 
aole  criterion  bv  which  to  determine  a  pub- 
lic purpose.  £very  Improvement  and  every 


business  enterprise  benefits  th^  public  to  scHne 
extent.  "The  general  beoeht  tu  tlie cuii  mim> 
iCy  resulting  from  every  descrlptioa  of  wall- 
directed  labor  is  of  the  same  character,  what- 
ever may  be  tho  branch  of  industry  upon 
which  it  is  expended.  All  useful  laborers, 
no  matter  what  the  field  of  labor,  serve  the 
State  by  increasing  the  aggregate  of  its 
products, — Its  wealth.  .  .  .  Our  govern- 
ment la  based  upon  equality  of  righte.  All 
honest  employmente  are  honorable.  The 
Slate  cannot  rightfully  discriminate  among 
oocupationSt  ttx  a  discrimination  In  ivrot  <» 
one  branch  of  Industry  is  a  discrimination  ad* 
verse  to  allother  brandies.  TheState  Is  equal ' 
ly  to  protect  all,  giving  no  undue  ad vantagea 
or  special  or  excTusiTe  preferences  to  any.* 
Opinion*  of  Jiuiieea,  58  Me.  690.  In  Oitizent 
Sav.ttL,  Amo.  v.  Topeia,  67  U.  8.  20  Wall. 
656,  aSL.  ed.  4S5,  Hie  cttv  of  Topeka,  under 
a  statute  of  Eansas,  had  Issued  its  bonda  for 

f:100,000  as  a  donation  to  the  King  Wrought* 
ron  Bridge  Manufacturing  &  Iron-Wortts 
Company,  to  aid  and  encouraire  that  company 
in  esteblishiog  and  operating  bridge  shops 
in  said  city.  Justiee  Miller,  speaKing  fur 
the  Snpreme  Court  of  the  United  Stetes,  in 
reference  to  the  power  of  the  State  to  author- 
ize the  city  to  make  this  donation,  said: 
*'0f  all  the  powers  conferred  upon  govern- 
ment that  of  taxation  is  the  most  liable  to 
abuse.  Given  a  purpose  or  object  for  which 
taxation  may  be  lawfully  used,  and  the  ex- 
tent of  its  exercise  Is  in  ite  very  nature  un- 
limited.' It  is  true,  the  express  limitation 
on  the  amount  of  the  tax  to  be  levied  or  ;tlte 
things  to  be  taxed  may  be  impfised  by  Con- 
stitution or  statute,  but  In  most  instances  for 
which  taxes  are  levied— as  tlie  sopport  of 
government,  the  prosecution  of  war,  the  na>- 
tioual  defense — any  limitation  Is  unsafe. 
The  entire  resources  of  the  people  should,  in 
some  Instances,  be  at  the  disposal  of  the  gov- 
ernment. The  powa  to  tax  is  therefore  ilie 
strongest— the  most  pervading— of  all  Hie 
powers  of  the  goivemniMit,  resi^lng^directlf 
or  ladireoHy  to  all  classes  of  the  people. 

It  was  said  by  Chi^  JutUcs  Manlnll,  in 
Hie  case  of  M'OulMt  v.  Maryland,  17  U.  S. 
4  Wheat.  816,  4  L.  ed.  679,  that  the  power 
to  tax  is  the  power  to  destroy.  .  .  .  This 
power  can  as  readily  be  employed  against 
one  class  of  Individuals  and  In  favor  of  an- 
other, so  as  to  ruin  the  one  class  and  give 
uulimited  wealth  and  proeperlty  to  the  other. 
If  there  is  no  implied  limitation  of  the  uaea 
for  which  the  power  may  be  exercised.  To 
lay  with  one  hand  the  power  of  the  govern* 
meot  on  the  property  of  the  citizen,  and  with 
the  other  bestow  it  upon  favored  individuals 
to  aid  private  enterprises  and  build  up  pri- 
vate fortunes  is  none  the  less  a  robbery  be- 
cause it  Is  done  under  the  forma  of  the  law 
and  is  called  'taxation.'  This  is  notlegiala- 
tion.  It  is  a  decree  under  legislative  forma. " 
And  this  donation  was  held  to  be  for  a  pur- 
pose not  public^  and  tber^oie  void.  Jyutiai 
Dickeison,  in  his  opinion,  68  Me.  690.  char- 
acterised taxation  for  private  enterprises  as 
taxation  "to  load  the  tables  of  the  few  wHh 
bounty,  that  the  many  may  partake  of  the 
crumbs  that  fall  therefrom."  "Taxes  are 
burdens  or  charges  imposed  by  the  Leglsla- 
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tiire  upon  persons  or  property  to  raise  money 
for  public  purposes.  Cooley.  Const,  Lim, 
479.  The  true  principle  is  stated  by  tbe  Bu- 
preme  Coart  of  Pennsylvania  in  the  caae  of 
fiharplmy.  Philadelphia,  91  Pa.  166:  "The 
Ijcgislatare  has  no  constitutional  right  to 
levy  a  tax.  or  to  authorize  any  municlpHl  cor- 
poration to  do  it,  in  order  to  raise  funds  for 
private  purposes.  No  such  authority  passed 
to  tbe  A.89(^mbly  by  any  grant  of  legislative 
power.  This  would  not  Iw  legislative.  Tax- 
ation ie  ft  mode  of  raising  revenue  for  pub- 
lic purposes.  When  it  is  prostituted  to  ob- 
jects in  DO  wav  connected  with  the  public 
interest  or  welfare,  it  ceases  to  be  taxation, 
and  becomes  plunder.  Transferring  money 
from  the  owners  of  it  into  the  possession  of 
those  having  no  title  to  it,  though  it  be  done 
under  the  name  and  form  of  a  tax,  is  uncon- 
stitutional, for  all  the  reasons  which  forbid 
the  Tjefr>"lBture  to  usurp  any  other  power  not 
granted." 


Tbe  principle  announceo  by  tbeae  author- 
ities is  not  founded  on  or  deunced  from  pos- 
itive,  alQrmative,  constitutional  pravisioBi, 
but  on  and  from  the  limitation  <rf  the  taxing 
power  Itaelf.  Our  Conatitutiou.  tbmfne, 
on  tills  subject  is  sfraply  declaratory  of  the 
common  law,  and  of  general  princi[>]ea  well 
recognixed  and  almost  of  univenal  applica- 
tion. The  Legislature  of  Missouri  had  no 
power  to  autltorlze  county  courts  to  nis» 
money  by  taxation,  to  be  approftriirted  to  tbe 
planting  of  trees  upon  private  property  for 
private  gain,  no  right  to  the  trees  or  the  use 
or  control  of  the  trees  Iseing  leaerved  to  the 
public.  We  do  not  deem  it  aeceoaaTy  to  an- 
swer tbe  otbu  qoeatians  imaenteU  bj  this 
record. 


NEW  YORK  CODRT  OF  APPEALS, 


PEOPLE  of  the  State  of  New  Toik.  a  ra. 
John  A.  NICHOLS.  Bapt., 

V. 

BOARD  OF  COUNTT  CANVASSERS  OF 
ONONDAOA  COUNTT  et  at..  Ite$pU., 
and  Buf  us  T.  PECK,  Appt. 


PEOPLE  of  tbe  Stale  of  New  Tork.  «s  ret. 
Patrick  J.  RTAN,  Se$pt., 
«. 

BOARD  OF  COUNTY  CANVASSERS  OF 
ONONDAOA  COUNTY  et  at.,  Btvpt*., 
and  David  A.  MUNBO,  Jr..  Afpt. 


(  H.  Y.  ) 

1.  BnUotowhiehandlatrtbat^towd 
enst  at  m,  poIUiv  idMe  diflbmt  froaa 
the  one  flw  which  thcj  w«r«  indomed 
cannot  be  ooonted  under  a  law  to  enforce 
eecrecy  of  tbe  baUotand  provide  tot  the  prlntinv 
and  djstrlbutlon  of  ballou  at  pubUo  expeow, 
wblob  requires  each  ballot  to  bo  indoned  as  an 
oflhdal  ballot  for  the  polling  plaoe  at «  biota  It  Is 
ito  be  uasd,  and  profatblts  tbe  oouoting  of  ballots 
wblob  have  not  tbe  printed  official  Indorsemant, 
—when  the  wronit  Indorsement  appears  upon  tbe 
tloketH  of  one  party  oaly,  thereby  reoderlng.them 
•acily  dlstinffvishable  from  all  other  ballots. 

2.  Statutory  permUalon  to  oae  on  offi- 
cial ballota  in  the  abaence  of  the  offi- 
cial one*  required  by  law  to  be  prepared  and 
tnnrisbed  at  public  expense  for  the  use  of  voters 
at  pabltoeleotknu  and  to  contain  a  certain  offldai 
fndonemeot,  will  not  JostltT'tbeoouDtlncaaun- 
oflMal,  (tf  ballots  purporting  to  be  oBcWl  but 
wUofa  are  defective  because  bearing  the  wrong 
htdoracmentt 

S*  Where  the  retern  of  a  eonsitj  caa> 
wmoalng  board  ehowa  that  it  haa  eennt- 
ed  a  eertatn  nandMr  of  ballots  wbieh 
areehowato  be  Illegal  by  a  aampie  ballot 

NoTBL— For  note  on  marks  or  devices  to  dletln- 
suish  ballots,  see  ButJed^  v.  Crawford  (Gal.)  18  L. 
R.  A.  Tn. 

ULkR,A. 


attached  to  the  retam  ft  may  beeompelMbr 
mandamus  to  correct  its  atatemeut  of  the  nsolt 
by  omitUnff  from  tbe  count  ballota  Ube  tt* 
asm  pie. 

4.  Where  nil  theballote 'of  owe  peMUcnl 
par^  eaet  at  »  partlealar  polllac 
place  bear  a  wroaflf  iadereMent  iv 

whiofa  they  may  be  diatingulsbed  from  other  bal- 
lota caat  at  the  same  plaoe  In  oontnveuHoo 
ttaeprovtotooB  of  ao  Act  provMlnvfor  tbe  secrecy 
of  the  ballot,  a  count  ottbem  wlUnottaeJnnlled 
by  tbe  facta  that  tbe  iDdoraement  was  wroar  be- 
cause of  a  mlitake  of  the  county  clerk  la  dMrib- 
uboff  ballou  to  tbe  polling  places,  thnt  tbey  bare 
been  oast  by  tbe  voten  imd  Teortv<4  by  tbe  la» 
spectota  in  good  faltb  and  that  tbeir  reJectkn 
will  raauU  Id  dlaftancblslng  many  voten  and 
altering  an  honest  axpceasbMi  or  (be  popnlarwil. 
Undiewt,  Ptehham  and  FineK,  JJ^  tkmnUj 

(DeceMbsr»,lML) 

APPEALS  tbe  iatemnhig  defmdanto 
from  orders <rf tbe  Oeneral  TmatA  the  bn- 
pieoM  Court,  Third  Departmeot,  afflnnin; 
orders  of  ao  extraordfaaty  special  tenn  for 
Onondafa  Coun^,  grantini;  peremptory  writs 
of  maooanius  directing  the  Board  of  Coanty 
Canvassers  for  Onondsga  ODnoty  to  lecooveos 
and  reoanvBSB  the  votes  cut  In  certain  eleetitn 
districts  In  said  countv  and  to  leave  oat  In 
their  computation  oettaiD  votes  wbioli  bad  bm 
cast  for  state  seoatOT  and  member  of  assemUy. 

The  facts  are  stated  in  tbe  opinions. 
Mr.  WUUaan  Hottlwg^iam,  for  qipd- 
lants: 

Tbe  doty  of  the  Board  of  Canvassers  was 
merely  to  estimate  from  tbe  face  of  tbe  retons 
of  the  hispectora  of  election  die  number  of 
votes  cast  for  tbe  state  officers  and  for  state 
senator,  and  to  certify  and  flip  aoA  statesMat 
with  tbe  county  clerk. 

Electi(m  Code.  340-888;  PeojAe  v. 
Oook,  8  N.  T.  07,  ^  Am.  Dec.  4S1 :  KoHm 
V.  Gmiu  OtwtUtr  JStf.  if  Cantamn,  18  Abb. 
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N.  C.  88;  mfa  Gate,  II  A3ib.  N.  B.  206;  Pnopii 
T.  WiqrM  Gbunte  At  «^  £%i»«a««0r«^  64  9ow. 
Pr.  886;  Brigbtly,  Electtoiu,  S08;  Lewit 
Manhait  Oomtp  O&mn.  16  Kao.  109,  33  An. 
Repk  376;  PwplA  t.  Ohemung  County  Bd.  of 
Oantamn,  130  N.  Y.  883;  I^ople  v.  BeU,  118 
N.  T.  176;  £Mwn  t.  5u«k  OwAfy  Omtrff.  88 
Km.  486;  8tni»  y.  Wiiton,  24  Neb.  189. 

Tbe  baliotB  sought  to  be  licre  qatatloued  and 
declared  iUegal  wm  desUmred  br  tbe  inBpect- 
on  opoo  the  oompletfon  of  tbe  ranvaBS  upon 
eiectioQ  dur.  Tbe  ooun^  canvassers  have 
notiiiiigbaorettom  but  the  retonis  of  thein- 
spcctois  of  ejection  and  the  nmple  ballots  a(> 
taehed;  theao  returns  state  Id  tbe  body  thereof 
the  Dumber  of  votes  cast  for  Rafoa  T.  Peck 
for  senator;  tbe  pMvioos  caQvass  and  estimate 
of  the  board  was  made  In  accordanoe  with 
such  statements;  how.  then,  Is  the  cfaaraotAr  of 
tiw  ballots  caM  to  betmpni^wd  orinrarttgated 
in  this  proceedtngf 

See  nojpie  t.  GImmng  Vounty  BS.  ef  Onn- 
tamera,  126  N.  T.  892;  /Wpfe  t.  Atbanp  County 
Bd.  of  Cantamn,  46  Hod,  893;  People  v. 
Seardon,  49  Hod,  4^;  Pecmle  r.  Benmlaer 
County  Bd.  tf  Gantaa$en,  64  Hnn,  S95. 

Tbe  Board  vf  Coan^  Canvassers  cannot  use 
tbe  sample  ballot  attached  to  overrule  the  re- 
snlt  of  the  canvass  aa  stated  In  the  body  of  tbe 
Rtnm. 

Petph  V.  Oiemung  Oouniy  Bd.  of  Canmttert, 
126  K  Y.  893;  People  v,  Pmm,  37  If.  Y.  46. 

SufTraee  In  this  Stete  tea  constitatlonal  prlv- 
llefe  coDferred  by  ^  fwoTisioiH  of  onr  fun- 
damental law. 

Ballot  Bef«m  Acts,  ReRfstnUion  Laws  end 
Hke  statutes  are  bat  remediu  legtslallon  regnlat- 
htg  the  method  and  prescriblDg  tbe  manner  Id 
which  the  oonstltutfonal  right  to  vote  shall  be 
eiercteed.  From  these  premises  we  draw  the 
fcdlowing  necessaryand  reasons  blecencluAions: 

1.  The  form  should  be  subordioRte  to  tbe 
snfastilace;  tbe  practice  to  the  law;  the  rem- 
edy to  tlw  right.  If  audi  leglslatfve  enaet- 
awnts  add  new  qnaliflcatlons  or  abridfte.  Im- 
pair, or  so  Impede  or  hamper  the  exerelse  of 
tbe  eonstlnitional  privilege  as  to  amount  to 
serloas  interference,  or  If  from  their  provisloQS 
a  contingency  may  Hketv  arise  whereby  a 
qualMed  cieotor  woald  wiOioat  hts  faaH  be 
dented  Ibe  right  to  vote,  then  th^  are  plainly 
nncoDstitational. 

S.  Therefore  these  remedial  statutes  should 
be  so  construed  as  to  carefully  and  clearly  avoid 
any  result  wfatcb  mav  In  the  above  view  bring 
tbem  Id  conflict  with  the  ConstUuUon  of  tbe 
Stale. 

Gooley,  Const.  Urn.  p.  768;  Mbntod  v.  Cot- 
Mat,  17  Ohio  St.  665;  People  v.  BeU.  119  N.  Y. 
17N;  Page  v.  Atten,  68  Pa.  838,  98  Am.  Dec. 
373;  DMt  T.  Kennedy,  49  Wis.  6S9,  86  Am. 
Rep.  780,  sited  in  28  Am.  Dec.  646,  note. 

it  these  ballots  are  declared  void  t>y  not  being 
counted  it  would  place  it  withla  tbe  power  of 
the  couaty  clerk  or  some  subordinate  in  bta 
CMplof,  by  cardessness'or  intentloo,  to  dis- 
fiancblse  tbe  voters  of  an  entire  eoanty  by 
tnnsposhiglfte  pmperly  printed  official  ballots 
In  the  act  or  placing  them  In  the  sealed  pnck- 
ages  for  delirory  at  tbe  polls.  Tbht  would  be 
an  evil  much  greater  than  tbe  pubHc  anaonnce- 
mentof  'be  manner  In  which  even'  elector 
voted.  It  is  more  important  that  we  dtlMa 
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should  vote  in  any  event,  than  that  he  should 
vote  secretlv. 

People  Y.'BeU,  119  N.  Y.  178. 

In  seeking  to  e:tclude  these  ballots,  U  Is 
incumbent  upon  the  other  side  to  bring  tbem 
within  tbe  prohibition  of  tbe  statute,  and  to 
negative  every  exception;  that  la,  to  prove  that 
tbe  ballots  bad  not  the  "printed  official  In- 
dorsement" and  also  could  not  be  votM  under 
article  91  above  quoted. 

Pteopfe  V.  Penee,  37  N.  Y.  46. 

They  have  signally  failed  in  both.  In  any 
event  a  peremptory  writ  would  not  be  {wofwr, 
trat  an  alleniative  writ  tAionld  have  been 
granted  that  such  facts  tniebt  be  shown. 

People  V.  Stvpp.  49  Hiin,  644;  Peopie  v. 
Greene  County  Stipre.  64  N.  Y.  600;  People  v. 
OromioeU.  8  Cent.  Rep.  481,  103  N.  Y.  477; 
People  V.  New  York  P^iee  Comrt.  9  C«it.  Rep. 
737,  107  N.  T.  386. 

ileme.  IkvoIs  Maraliallt  O.  O.KeUogy 
and  Dftvld  HeCl^e.  for  respondents: 

The  RepuMican  ballots  cast  Id  tbe  several 
election  districts  in  question,  which  did  not 
bear  the  indorsement  required  by  g  17  of  chap. 
303  of  the  Laws  of  1890,  as  amended  by  ^ 
of  chap.  ^  of  tbe  Laws  of  1881,  were  voM, 
and  eoaM  not,  therefcm,  be  legally  counted 
or  canvassed  for  the  candidates  whose  names 
appeared  thereon. 

When  an  Act  is  conceived  in  clear  and  pre- 
cise terms,  when  the  sense  Is  manifest  and  leads 
to  nothing  absurd,  there  can  be  no  reason  to 
refuse  the  sense  which  it  naturally  presents. 

Jaekeon  v.  Lewig,  17  Johns  47B;  People  v. 
JHem  York  Cent.  B.  Co.  18  N.  Y.  78. 

The  language  of  this  Act  bas,  however,  been 
in  fact,  pused  upon  id  various  cases  involving 
kindred  statutes. 

Com.  V.  Wodper,  8  Sei^.  ft  R  39.  8  Am. 
Deo.  638;  Weel  v.  Bote,  83  Mo.  890;  Ledbetter 
V.  Ball,  63  Ho.  433;  Ogteeby  v.  fHgman.  68 
Miss.  602;  Perkine  v.  Carraway,  SB  Miss.  333; 
Steele  t.  Oath»un,  61  Hiss.  6S6;  Slate  r.  Me- 
Sinnon,  8  Or.  498.  See  also  Beynolde  v.  Snoui, 
67  Cal.  480;  Taleott  v.  PhOMek,  69  Conn.  476; 
Ftelde  v.  Otborne,  13  L.  R.  A.  651,  60  Conn. 
644:  Be  Marke  (R.  I.)  Oct.  88, 1880;  Atfpb  r. 
MeMcmm,  84  Barb.  680. 

Tbe  b^ots  Uins  Improperly  indorsed  being 
void,  tiie  board  of  county  canvassers, 
counting  them  in  violation  of  the  provisions 
of  the  Ballot  Reform  Act,  made  an  erroneoua 
determination  which  should  be  corrected  pur- 
suant to  chapter  400  of  the  Laws  of  1880. 

People  V.  Bhie  County  Bd.  ef  i^nwimn,  IS 
N.T.3.R  7(^7;  OyiMby  v.  0^n,S6MlM.OO& 

'0*Bvlen,  J.,  delivered  tbe  following^ 

opinion : 

Tbe  supreme  court  has  aw.irded  a  peremp- 
tory writ  of  mandamus  directed  to  the  Board 
of  Supervisors  <^  Onondaga  County  as  a 
board  of  connty  canvassers,  commanding' 
them  to  reject  and  exclude  from  their  state- 
ment and  computatlrai  of  the  votes  cast  for 
Rofns  T.  Peck  In  that  county,  for  the  office 
of  senator  for  the  twenty-flfth  senatorial 
district,  composed  of  tbe  counties  of  Onon- 
daga and  Cortlattd,  at  the  last  general  elec- 
tion held  on  the  8d  of  November  last,  certain 
ballots  cast  In  the  nine  election  districts 
beraafter  nuotloned.  This  appeal  Is  brought 
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loT  the  parpoee  of  a  review  in  this  court  of 
the  order  granting  the  writ.  It  was  made 
upon  the  application  of  the  relator  on  a  state 
Of  facts  as  to  which  there  is  no  dispute,  and 
the  question  is  one  of  law  regaraing  ttie 
power  of  the  court  It  appears  from  the 
record  that  certain  ballots  were  cast  at  the 
election  for  Rufus  T.  Peck  fur  the  office  of 
senator  in  the  first  election  district  of  the 
town  of  Camillus.  upon  which  was  the  fol- 
lowioe  todorsement,  "Official  ballot  for 
secood  district  poll,  town  of  CaraiUus.  No< 
yember  8,  l^i followed  by  a /tie  aimiU  of 
the  signature  of  the  countr  clerk  of  Onon- 
daga County.  In  the  secona  election  district 
of  that  town  ballots  were  cast  for  him,  in- 
dorsed in  like  manner  with  the  designation 
or  number  of  the  first  district.  In  the  first 
district  of  ttie  town  of  Clay,  ballots  were 
cast  for  htm  Indorsed  for  the  second  district, 
and.  in  the  second  district  Indorsed  for  the 
first.  Id  the  first  election  district  of  the  town 
of  TuUv  ballots  were  cast  for  him  indorsed  for 
the  second  district,  and  in  the  second  district 
indorsed  for  the  first.  In  the  first  election 
district  of  the  town  of  Elbrldge  ballots  were 
cast  for  liim  bearing  the  indorsement  for  the 
third  district.  In  the  second  election  district 
of  that  town  ballots  were  cast  for  him  in* 
dorse:!  for  the  first  district,  and  in  the  third 
election  district  indorsed  for  the  second.  In 
the  first  and  secx>nd  districts  of  Camillus  and 
the  first  and  second  districts  of  Clay  the  same 
facts  existed  in  regard  to  the  indorsement  of 
the  ballots  for  memtier  of  assembly  for  the 
first  assembly  district  of  Onondaga  County. 
The  ballots  were  prepared  and  printed  by 
the  county  clerk,  whose  duty  it  was,  under 
the  statute,  to  deliver  to  the  town  clerk  of 
each  town  the  ballots  for  the  several  election 
districts  in  such  town  ;  but  how  they  became 
transposed,  in  the  manner  above  described, 
does  not  appear.  Four  different  official 
ballots,  containing  the  names  of  the  candi- 
dates of  the  four  different  parties  that  had 
made  nominations  and  filed  certificates  there- 
of In  compUanoe  with  the  law,  were  deliv- 
ered to  the  inspectors  of  election  in  all  these 
districts,  and  were  in  use  at  the  several  JppU- 
lug  places  on  the  day  of  the  election.  What 
was  RQown  as  the  "Kcpublioan  Official  Bal- 
lot," ctmtainlng  the  names  of  the  candidates 
of  that  party  for  state,  county,  and  legislative 
offices  was  the  only  ballot  ueed  and  voted 
that  did  not  contain  in  the  indorsement  the 
proper  number  and  designation  of  the  polling 
place  or  election  district  where  it  was  voted. 

On  the  bearing  of  the  relator's  application 
at  special  tenn,-itufus  T.  Peck,  upon  his 
own  application,  was  permitted  to  intervene, 
and  was  made  a  party  to  the  .  record  on  the 
ground  that  be  had  an  interest  in  the  .sub- 
ject-matter of  the  proceeding,  and  a  right 
to  intervene  as  a  party  defendant,  sod  that  a 
complete  determination  of  the  questions  in- 
volved could  not  be  bad  without  fata  preseooe 
on  tbe  record.  In  tnder  to  facilitate  a  speedy 
hearing,  the  attorneys  of  reoord  entered  Into 
n  Stipulation  providing  that  all  questions 
involved  In  the  case  be  presented  to  and  de- 
termined by  the  court  upon  tbe  facts  as  they 
appear  In  the  papois.  Id  this  condition  of 
thn  rmird  we  are  not  embarrassed  by  any 
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technical  qaestlons,  aaeb  as  ttw  power  of 
the  county  cuivasseta  under  tbe  statute  to 
exercise  any  functions  of  a  judicial  nature ; 
but  we  are  to  meet  the  breeder  and  more 
important  questiim  whether,  upon  the  facta, 
the  ballots  In  qncitlfHi  can  lawfully  te 
counted  for  the  candidate  for  whom  they 
were  cast.  Hie  ground  open  wlticfa  the 
canvassers  were  directed  to  exclude  the  bal- 
lots from  their  estimate  and  itatement  of  Uie 
vote  for  senator  was  that  tbay  were  not  in- 
dorsed with  the  nnmber  of  the  elcctloo  dia- 
trict  In  which  they  were  uaed  by  theeleotoia^ 
as  required  by  tbe  statute,  but  were^  in  fiact, 
Indoraedwith  tius  number  of  anotherdlatrlct. 
Under  the  laws  in  force  governing  the  con- 
duct of  elections  and  the  manner  of  voting, 
prior  to  the  recent  legislation  comnoniy 
known  as  tbe  " Ballot  BeftHin  Act."  it  u 
quite  clear  that  ballots  could  be  ooosted  for 
the  candidate  for  whom  they  were  cast, 
though  they  did  sot  In  all  respects  coiTe- 
spond  with  the  directions  of  the  statute,  and 
after  deposited  In  the  box  oould  not,  proba- 
bly, be  rejected,  in  any  case,  by  the  canvaa- 
sers  or  the  courts,  if  the  intention  of  the 
voter  was  sufficiently  expressed.  The  right 
to  vote,  secured  to  the  citizen  by  the  Consti- 
tution, must  be  exercised  in  the  ownner  and 
subject  to  the  regulations  lawfully  prescribed 
by  Uie  Legislature  in  respect  to  tbe  time  when 
and  the  method  by  which  his  will  is  ex- 

f tressed;  and,  In  order  to  make  his  will  and 
ntention  effectual  at  the  election,  be  nmst 
comply  with,  at  least,  all  the  subatantial  re- 
quirements of  law. 

The  question  now  before  iu  la  whether 
those  citizens  of  Onondaga  County  who  uaed 
the  ballots  which  tlie  canvassers  in  this  caae 
have  been  ordered  by  the  eupmne  court  to 
reject,  have  so  far  neglected  to  observe  the 
forms  and  regulations  prescribed  by  law  for 
voting  at  electlona  that  their  votea  aa  caat 
roust  M  held  to  be  mid.  In  tbe  abeence  at 
aome  deu  and  positive  prohibition  in  ttte 
statute  against  oountlog  such  ballots,  ttie 
tendencj^  of  courts  would,  undoubtedly,  be 
in  the  direction  of  effectuating,  as  far  aa  poa- 
sible,  tbe  intent  of  the  voter.  Bat  it  is  the 
duty  of  this  oonn,  above  all,  to  declare  tbe 
law  as  it  finds  it;  and  if  a  fair  ooosideratioa 
of  the  language  used  in  the  statute,  and  ita 
general  policy,  should  result  in  the  exclu- 
sion of  the  ballots  in  question,  it  may  be 
said  that  It  was  not  the  first  time  that  a  cit- 
izen attempted  to  exercise  a  right,  and,  eitbor 
through  neglect,  mistake,  or  ignoraooe. 
faileain  the  acoomplisbntent  (rf  bis  object. 
We  are  confronted  with  certain  oleax  and 
positive  statutory  provisioiu  which  mm 
now  be  referred  to  in  order  to  ascertain 
whether  the  court.  In  ordering  tbe  mandainiM 
to  issue,  simply  obeyed  the  nuodate  of  the 
Legislature  or  misapprehended  Its  meaaiug. 
What  is  known  as  tbe  "Ballot  B^orm  Act" 
is  chapter  263  of  tbe  Laws  of  1890,  mm 
amended  by  chapter  206  ta  the  Laws  of  1801. 
It  is  matter  of  recent  hi^ory  that  this  law 
was  for  years  tbe  subject  of  agilatitm  and 
earnest  debate,  both  in  tbe  Legulatnre  and 
before  the  people,  through  the  public 
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full  ooaslderatlon,  or  after  to  much  dollbera- 
tioQ  and  careful  scrutiDV  on  the  part  of  the 
executive  and  the  Legislature.   It  was  ao  ap- 

fiareut  to  ereryone  tfant  it  worked  such  raa- 
cal  cbacges  in  the  conduct  of  elections  and 
In  tbe  manner  of  voting,  from  thv  regula- 
tloos  previously  existing,  that  Ita  final  pas- 
sage was  secured  only  after  the  most  exhaust- 
ive and  careful  scrutiny  on  the  part  of  the 
law-mafaers  and  tbe  publtc.  Great  care  was 
used  in  tJie  selection  of  words  and  language 
appropriate  to  express  clearly  what  was  in- 
tendea;  and  every  detail,  both  of  composi- 
tion and  arrangement,  was  the  subject  of 
study  and  dellher^ioD.  In  dealing  with  a 
statute,  originating  as  this  did,  we  may  well 
assume  tiiat  every  word  and  phrase  was 
weighed  and  scanned,  and  that  courts  can 
safely  follow  the  plain  language  of  its  pro- 
visions as  the  expression  oi  tbe  legislative 
intent.  Tbe  geniaal  policy  and  scope  of  tbe 
Act  was  well  expreased  in  the  title,  "  Ad  Act 
to  Promote  the  Independence  of  Votecs  at 
Public  Elections,  Enforce  the  Secrecv  of  the 
Ballot,  and  Provide  for  the  Printing  and 
Distribution  of  Ballota  at  Publio  Expense." 
We  know  that  the  principal  mischief  which 
tbe  statute  wss  intended  to  suppress  was  ^e 
bribery  of  voters  at  elections,  which  had  be- 
come  an  intolerable  evil ;  voA  this  was  to  be 
acccHnplished  by  so  framing  the  law  as  to 
«nable,  if  not  compel)  the  voter  to  exercise 
his  privilege  In  absolute  secrecy.  The  pri- 
mary aim  and  object  was  to  enable  the  voter 
to  cast,  a  ballot  for  the  candidates  of  bis 
choice  without  tbe  possibility  of  reveatinK, 
by  the  act  of  voting  the  Identity  or  politi- 
cal complexion  of  the  candidates  voted  for. 
lYben  it  was  made  impossible  for  tbe  briber 
to  know  how  bis  needy  neighbor  voted,  the 
law-makers  reasoned  that  bribery  would 
cease.  It  is  neasonable,  therefore,  to  assume 
that  any  constructioa  of  this  statute  which 
would  permit  ballots  to  be  cast  and  counted 
that  contained  any  caption  or  word  that 
would  reveal  tbe  way  the  voter  using  them 
voted,  sbould  bo  avoided,  as  contrary  to  tbe 
true  policy  and  intent  of  the  law.  The  idea 
at  tbe  very  foundation  of  the  law  was  seo^cy. 
To  this  end  it  was  provided  that  ballots, 
uniform  in  size,  in  type,  in  color  and  qual- 
ity of  paper,  and  in  the  words  and  appear- 
ance of  the  Indorsement,  should  be  printed 
and  distributed  by  tbe  county  clerk  at  the 
public  expense.  This  is  called  in  tbe  law 
the  ''otflcial  ballot,"  and  is  tbe  only  instru- 
ment by  mc&ns  of  which  the  elector  can  le- 
gally express  iiis  will  at  election,  save  in 
u»e  excepti<nial  case  provided  for  in  section 
31.  These  are  cases  where  the  official  bal- 
lots have  not  been  delivered  at  the  time  pro- 
vided in  the  statute  to  the  town  or  city  clerk, 
or  shall  be  destroyed  or  stolen,  after  such 
delivery,  or  a  candidate  for  any  office,  whose 
name  is  printed  on  the  official  ballot,  shall 
bave  died,  shall  be  dr  become  inellRible,  or 
shall  have  withdrawn  before  election  day. 
In  such  cases,  unofficial  ballots,  to  be  pre- 
pared and  furnished  under  tbe  conditions 
and  restrictions  prescribed  in  the  section, 
may  be  used  by  the  voter.  It  is  obvious 
that  this  section  has  no  application  to  this 
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case,  as  none  tii  Uie  events  provided  for  there- 
in have  happened. 

So  careful  was  the  Legislature  in  provid- 
ing for  secrecy  in  voting  that  It  prohibited 
the  voter  from  In  anv  way  marking  his  1ml- 
lot,  or  showing  it  'to  anyone,  after  it  was 
prepared  for  voting,  in  such  a  way  as  to  re- 
veal its  contents;  and  everyone  was  prohib- 
ited from  soliciting  tbe  voter  to  show  the 
same,  and  no  person  out  an  inspector  of  elec- 
tion is  permitted  to  receive  a  twllot  preparod 
for  voting  from  a  voter.  Section  85,  It  is, 
moreover)  expressly  provided  Uiat  any  elec- 
tion officer  or  watcher  who  shall  reveal  to 
another  person  the  name  of  any  candidate 
for  whom  a  person  has  voted,  or  who  shall 
communicate  to  another  his  opinion,  belief, 
or  i  mpression  as  to  bow.  or  for  whom,  a  voter 
has  voted,  or  shall  place  a  mark  upon  a  bal- 
lot, or.do  any  other  act  by  which  one  ballot 
can  be  distinguished  from  another,  shall  be 
guilty  of  a  misdemeanor  punishable  by  im- 
prisonment. Section  84.  It  is  also  provided 
that  a  ballot,  deposited  by  a  votor  in  the 
ballot-box.  upon  which  or  upon  any  paster 
affixed  thereto,  a  wrltlne  or  mark  of  any 
kind  has  been  placed  by  tbe  voter,  or  by  any 
other  peroon  to  his  knowledge,  with  the  in- 
tent uiftt  such  ballot  shall  afterwards  be 
Identified  as  the  one  voted  by  him,  shall  he 
void  and  of  no  effect.  Host  of  these  strin- 
gent provisions  would  be  little  abort  of  ab- 
surd if  it  can  be  supposed  that  ballots,  bear- 
ing an  indorsement  wblcb  diatingulslies  them 
from  all  others  in  use  at  the  polls,  can  ba 
lawfully  put  into  the  ballot-boXt  -  The  in* 
dorsement  upon  tbe  official  ballot  was  an  es- 
sential part  of  tbe  machinery  of  elections 
by  meanaof  which  the  secreoyof  voting  was 
to  be  secured  and  enforced.  That  was  to  be 
printed  in  large  letters,  and  was  to  be  uni- 
form as  to  all  the  ballots  at  the  same  polling 

{ilaces.  As  it  was  the  only  part  of  tbe  baU 
ot  to  be  exposed  to  the  observation  of  tbe 
electlmi  offloers  or  tbe  bystanders,  at  tbe 
moment  when  tbe  vote  I*  offered,  it  was  Im- 
portant to  provide  that  it  should  contain 
nothing  that  conld  reveal  to  anyone  the 
elector's  choice.  The  Indorsement  was  there* 
fore  to  be  precisely  tbe  same  on  all  tbe  tnl- 
lots  used  at  tite  same  polling  place  or  elec- 
tttm  district  A  different,  distinct,  or  pecu- 
liar indmemant  upon  tbe  ballots,  or  uy  of 
tbem,  used  by  any  party  or  candidate,  or  set 
of  candidates,  would,  of  course,  remove  all 
secrecy  fnun  the  act  of  voting,  as  to  tlie 
electors  using  a  ballot  with  such  an  indorse- 
ment, and,thBB  the  fundamental  purpose  <k( 
Uie  law  wpuld  be  defeated.  This  waa  so  ap- 
parent, and  was  regarded  as  of  so  uuofa  im- 

Krtance,  In  the  suoceesful  operatitu  of  the 
w,  that  the  Legislature  carefully  prescribed 
the  form  of  the  Indorsement  to-be  used  upoQ 
all  ballots  at  the  same  polling  place  In  the 
lollowing  language:  "On  the  back  of  each 
ballot  shall  be  printed  in  type  known  as 
'great  primer  Roman  condmsed  capitals*  tbe 

Indoraetnent  'Official  Ballot  for  ;'  and 

after  tbe  word  'for'  shall  follow  the  desig- 
nation of  the  polling  place  for  which  the 
ballot  was  prepared,  the  date  of  tbe  electliHi, 
and  a/(M!  «imife  of  the  signature  of  Uie  county 


Digitized  by 


Google 


m 

cleifc.  The  ballot  ihalt  eontaio' no  caption  or 
other  iDdoraemeot  except  as  in  this  section 
provided. " 

This  provision  plainly  requires  that  upon 
all  the  oflOcial  ballots  used  at  any  polling 
place  tbere  shall  be  printed.  In  the  manner 
therein  described,  the  same  Indorsement,  and 
consequently  that  the  designation  or  number 
of  the  election  district  In  the  Indorsement 
shall  be  precisely  the  same,  and.  In  all  cases 
that  detignatioD  or  number  shall  be  that  of 
the  polling  place  or  election  district  where 
the  Tote  Is  offered,  and  no  other.  The  bal  lots 
in  question  Were  cast  In  utter  disregard  of 
this  Important  proTisioa  of  the  statute,  as 
the  Indorsement  did  not  in  any  case  contjiln 
the  designation  or  number  of  the  election 
district  where  the?  were  voted,  but  did  con- 
tain the  designation  or  number  o(  another 
district  where  they  were  not  used.  The  in- 
dorsement upon  them  differed  from  the  reg- 
ular indorsement  on  all  other  ballots  used  at 
voted  at  the  same  polling  place,  and.  as  they 
were  used  or  voted  by  but  one  of  the  par- 
ties that  bad  made  numlnations,  or,  In  other 
words,  in  behalf  of  but  one  candidate  or  set  of 
candidates,  the  voters  who  used  them  neces- 
sarily disclosed  to  the  election  officers,  watch- 
ers, and  sach  of  the  by-standers  as  oonld  or 
desired  to  obserre,  Hie  candidates  voted  for, 
and  thus  not  only  the  letter  of  the  statute  was 
disregarded,  but  its  very  purpose  and  intent 
were  defeated.  It  cannot  be  denied  that  any- 
one who  saw  the  indorsement  on  the  ballots 
before  tbey  were  put  into  the  box  was  in- 
formed at  ttie  same  time  as  to  their  oontents, 
by  means  of  tlie  "word  in  the -indorsement 
designating  the  wrong  polling  plaoe  or  dis- 
ttict.  While  there  is  nothing  In  the  record 
to  show  that  the  ballots  were  Intentionally, 
or  by  any  preconcerted  arrangement,  diverted 
from  the  election  district  for  which  they 
were  prepared,  and  sent  to  districte  for  which 
they  Were  not  prepared  nor  Intended,  It  is 
scarcely  poaslbie  that  the  means  of  distin- 
guishing them  from  all  the  o^er  ballots 
used  were  not  known  to  the  election  offlcers 
who  received,  and  many  of  the  voters  who 
used  them.  But,  however  that  may  be,  the 
important  fact  remains  that  every  elector  who 
voted  one  of  the  ballots  thereby  revealed  his 
choice  and  the  contents  as  fully  and  com- 
pletely as  if  the  party  designation,  or  the 
political  complnxfon  of  the  candidates  whose 
names  appeared  upon  its  face,  had  been  made 
a  part  of  the  indorsement,  or  was  stamped 
in  some  other  place  on  the  outside  of  the 
ballot.  If  this  can  be  held  to  be  a  legal 
exerdae  of  tiie  right  of  snffrage,  and  that  the 
ballots  thus  east  are  on  the  same  fboting  as 
ftll  the  other  ballote,  then  It  ts  manifest  that 
the  Legislature  has  utterly  failed  to  secure 
secrecy  In  vottwg.  The  legal  consequences 
that  follow  this  disregard  of  both  the  letter 
and  spirit  of  the  statute  have  been,  'as  it 
seems  to  as,  very  c.learly  pointed  ont  by  the 
Legislature.  'The  twenty-ninth  section,  as 
amended,  provfdes  that  "no  inspector  of 
election  '^a11  deposit  In  a  ballot-box,  or 
permit  any  other  person  to  deposit  In  a  bal- 
lot-box, on  election  day,  any  ballot  which 
is  not  proptnrly  indorsed  and  numbered  ex^ 
cept  in  the  cases  provided  for  in  section 
Hh.n.A. 


Dec., 

twenty  one  of  this  Act;  nor  shall  any  in- 
spector of  election  deposit  in  a  ballot-box, 
or  permit  any  other  person  to  deposit  therein, 
on  election  day,  any  ballot  that  is  torn  or 
has  any  other  distinguishing  mark  on  the 
outside  thereof." 

It  will  scarcely  be  claimed  Oiat  these  bal- 
lots were  "properly  indorsed."  or  that  ther 
came  within  the  provisions  of  section  81,  sad, 
consequently  the  election  officers  were  com- 
manded bv  the  statute  not  to  deposit  them 
in  the  balfot-boT  when  offered  by  the  voter. 
Moreover,  they  bad  what  the  statute  calls  a 
"distinguishing  mark  on  the  oatside  ;■  that 
is  to  say,  they  had,  when  placed  among  the 
other  ballots  at  the  polling  places  where 
they  were  used,  a  special  and  peculiar  in- 
dorsement, by  means  of  which  they  could 
readily  be  distinguished  from  al}  others,  and 
thus  the  Improper  Indorsement  constituted, 
at  the  same  timo,  a  dtstlngnishing  maik. 
It  win  be  seen,  upon  m  careful  reading  of 
the  statute,  that  the  Levfslstarehasratefnlly 
provided  for  the  exclusion  of  marked  ballots 
from  the  ballot-box  and  from  the  final  count 
and  estimate  of  the  actual  legal  vote,  in  two 
cases:  P^rtt.  Where  the  mark  or  writing  is 
affixed  or  placed  ux>oo  Uie  ftioe  or  inside  of  the 
ballot  or  upon  any  paster  attached,  by  tbe 
voter  or  any  other  person,  for  tbe  pnrpnee 
and  with  the  intent  of  subsequently  Identi- 
fying the  ballot,  and  tracing  It  to  toe  voter. 
In  this  case  the  ballot  Is  not  to  be  rejected 
or  excluded  from  the  count  and  estimate 
until  the  Intent  is  ascertained  and  deter- 
mined. Geeonitg.  Wb^e  there  la  a  dittin- 
gulshtng  mark  on  the  onts1d«,  open  and 
visible  to  all.  which  may  not  only  be  used 
to  identify  the  voter  woo  cast  It,  bot  also 
serves  to  Inform  others  at  tbe  time  of  voting 
of  tbe  contents  of  the  ballot,  and  thus  defeat 
the  object  of  the  law  In  securing  secrecy. 
In  this  case  the  election  offloen  are  forttidden 
to  put  the  ballot  Into  tbe  t)ox,  no  matter 
with  what  Intent  the  dlstlnguisblog  mark 
was  placed  upon  It.  To  allow  It  to  go  Into 
the  box  might  defeat  the  policy  of  the  law, 
though  the  distinguishing  mark  was  the 
result  of  accident  or  mistake.  Ihe  plain 
woids  of  the  statute,  therefore,  made  ft  the 
duty  of  tbe  election  officers,  when  offered 
one  of  these  ballots,  prepared  for  and  in- 
dorsed wttb  the  designation  or  number  of 
another  district,  to  refuse  It.  This  would 
not  defeat  the  right  of  tbe  elector  to  vote, 
because  he  could  still  prepare  and  tender  a 
ballot  with  the  proper  indorsement. 

But  the  inspectors  did  receive  the  ballots,  . 
and  pnt  them  Into  the  ballot-box:  and  the 
remsinlnir  question  Is  whether  Huj  could 
lawfully  count  ballots  found  in  the  box 
which  It  was  their  dutv  to  refuse  when 
offered  by  the  elector.  Upon  this  point  the 
statute  seems  to  be  clear  and  imperstire. 
TTw  tblrtrv-llrst  section  provides  for  the  can- 
vass of  the  votes  by  the  inspectors  in  these 
terms ;  "  Hie  votes  for  the  several  candidates 
shall  be  canvassed  In  the  order  In  which 
they  appear  u][>on'the  several  ballots.  Ko 
ballot  that  ha*  not  the  printed  ofBcial  'n- 
dnrgiement  shall  be  counted,  except  such  as 
are  voted  in  accordance  with  the  proTisions 
of  sectira  twenty-one  of  this  Act We  am 
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unnble  to  construe  ttds  longila^,  when  ap- 
plied to  the  facts  :of  tlfis  ease  in  anj  othet 
way  than  aa  lbaolear  abd  positive  mandate 
of  the  Ijegialaturo  to  the  can  raisers  to  leject 
aod  treat  as  void  all  ballots  found  in  tbe  box 
prepued  lor  and  bearinc  Uis  deeignatl«i  and 
number  of  anotber  and  a  different  polling 
place  or  election'  district  than  tbe  one  where 
the  ballot  was  cast  The  liCglslature  has 
forbidden  the  elector  to  cast  sucb  a  ballots 
U  has  prohllHted  tbe  inspectors  fnKH  placing 
it  in  tue  box,  and  thacanTaSsmfrDm  oount* 
ing  it.  The  case  couTd  be  no  stronger  haA 
it  In  tomisdeolared  sacb  a  ballot  absolutely 
▼old  for  all  purposes.  But  it  is  said  that 
this  result  wil)  disfranchise  the  electraB  who 
cast  these  ballots  in  good  faith,  believing 
that  thej  were  the  proper  official  ballots. 
The  answer  is  that  when  an  elector  attempts 
to  exinesa  hli  will  at  an  electirai  by  the  use, 
through  either  design  or  accident,  of  ballots 
which  the  laSR  declues  shall  oot  be  counted, 
the  courts  have  no  power  to  help  him.  Had 
theae  ballota  been  misplaced  by  design  or 
•ooM  precoDcerted  arrauKenient  between  tbe 
county  clerk  and  the  candidates  whose  names 
appear  thereon,  or  some  of  thera,  the  voters 
using  them  might  be  as  innocent  then  as 
they  appear  to  be  In  the  case  at  bar ;  but  to 
hold,  under  sucb  circumstances,  that  the  votes 
lausc  nevertheless  be  counted  would  be  to 
suggest  an  easy  method  of  defeating  the 
fundamental  purpose  of  the  statute.  The 
law  contemplates  that  the  elector  will  not 
blindly  rely  aptm  anyone,  not  even  the 
Section  officers.  In  tbe  preparation  of  the 
ballot.  If  he  is  handed  an  official  ballot 
with  a  distinguishing  mark  upon  it,  or  an 
improper  indorsement,  he  is  not  obliged  to 
vote  it,  but  may  procure  a  proper  ballot.  In 
this  case  it  cannot  be  said  that  the.electors 
wre  obliged  to  tua  these  ballots  oc  omit  to 
-vote  at  all.  It  was  their  duty  to  see  to  It 
^at  so  important  a  part  of  ^e  ballot  m  the 
indorsement  was  in  oonformlty  with  tl>e 
statute.  They  must  have  known,  or.  at 
least,  could  easily  have  ascertained,  that  tbe 
ballot  was  prepared  for  and  indorsed  with 
the  number  of  aDother  polling  place;  and 
then  they  oould  have  used  paster  ballot^ 
«oataioing  Uie  names  of  the  candidates  of 
their  cboToe.  upon  some  one  of  the  other 
three  official  ballots  in  the  hands  of  the  in- 
spectors, and  which  all  concede  contained 
the  proper  indorsement,  and  the  ballots  in 
question  coutd  then  be  returned  to  the  in- 
spectors. That  the  use  of  these  ballots  was, 
at  best,  a  wholly  unnecessary  and  thought- 
less act  on  tbe  part  of  the  voters  who  cast 
them  is  entirely  evident.  But,  even  if  it 
could  be  said  that  those  electors  bad  no 
Itnowledge  or  means  of  knowledge  In  regard 
to  the  improper  Indoisemeot,  and  that  they 
could  not  without  stHse  inconvenience  pro- 
vide tbemselKS  with  ballots  such  as  the  law 
required,  we  would  still  be  obliged  to  hold 
that  it  would  be  far  better  that  their  votes 
should  be  deemeil  ineffectual  than  tbat  the 
fundamental  purpose  of  an  important  public 
statute  should  be  subverted,  ana,  in  the  strug- 
gle to  save  these  votes  by  judicial  construc- 
tion, tike  dom  should  be  thrown  open  for 
enudoDB  of  tlie  tMnbt  which  might  reviTC 
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evils  far  more  dangerous  to  the  public  wet- 
fare  than  can  possibly,  under  any  olrcum- 
stanees,  follow  the  exclusion  of  a  few  hun* 
dred  votes  in  a  single  county,  cast  by  voters 
who,  St  . least,  as  all  muet  admit,  neglected 
toohservc  ImpOTtmt  reqidrementsof  tne  law. 
It  may  be  freely  admitted  ttisyt  no  stabite  rw- 
ulatiog  the  conduct  of  elections  ^ould  .69 
BO  construed  as  to  place  arbitrary  or  unrea^ 
Bonable  obetmctioDs  In  tbe  wav  of  rthe  citi- 
cens  in  the  exercise  of'  his  right  to  vote, 
and.  further,  tbaib  any  law  faiily  open  to 
such  on  objection  would  be  in  oonflict  with 
the  OoQstHutlon.  But  when  we  keep  .In 
mind  the  fact  that  the  statute  now  under  con- 
sideration was  intended  to  prevent  oorrup- 
tlcHi.  and  the  consequent  debasement  of  uie 
franchise,  it  was  not  unreasonable  to  provide 
that  if  an  electw  attempts  to  exercise  bis 
right  in  such  a  way  as  to  reveal  the. contents 
of  his  ballot,  or  to  make  subsequent  identifi- 
cation possible,  the  Insptetors  shall  not  re- 
ceive it,  and,  if  received,  it  shall  not  be 
oeunted. 

There  is  a  view  of  the, case  which  wBs  not 
suggested  in  the  argument,  and  does  not  ap- 
pear in  tbe  briefs  of  counsel,  but  orginated 
with  members  of  the  court,  tbat  we  have 
carefully  considered.  It  is  suggested  tlutt 
when  section  29  speaks  of  certain  ballots 
that  the  inspectors  are  not  to  receive,  and 
section  81  of  certain  ballota  that  the  can- 
vassers  are  not  to  count,  reference  is  made 
<Mily  to  unofficial  ballots,  other  than  those 
provided  for  in  section  31.  This  is  not  the 
natural  and  obvious  meaning  of  tbe  Ian* 
guage  used,  and  such  a  conclusion  cannot 
be  reached  without  supplying  words  that  the 
Legislature  has  not  used.  The  ballot  which 
the  inspector  must  refuse,  under  section  29, 
is  there  described  as  one  "  which  is  not  prop- 
erly indoned  and  nnmbeied  1"  and  the  bal- 
lot which  the  canvassers  AM  not  count; 
under  section  81.  Is  there  described  as  one 
"that  has  not  tbe  printed  ofBcial  Indorse? 
ment."  Bo  far  as  these  two  sections  require 
inspectors  to  refuse  votes  offered  and  can- 
vassers to  exclude  votes  found  in  tbe  box. 
not  regular  by  reason  of  neglect  to  comply 
with  tbe  statute  In  respect  to  the  indoree- 
ment,  they  obviously  refer  to  the  same  or 
similar  defects,  and  apply  to  the  ballots  in 
question.  The  Legialature  could  not  and 
did  not  anticipate  that  any  other  unofficial 
ballots  than  those  provided  for  by  section  21 
would  be  offered  or  could  get  Into  tbe  box, 
and  was  not  nroviding  against  such  an  im- 
possible, or  verr  remote,  contingency.  The 
prc^ibitiona  of  UiesO'  two  sections  were 
clearly  aimed  at  evasions  or  abuses  liable  to 
arise  in  the  use  of  the  official  ballots,  and 
such  as  did  actually  arise  at  the  election  in 
question.  As  no  question  of  this  kind  could 
possibly  arise  under  the  laws  relatiog  to 
elections  in  force  prior  to  1890,  thrae  are  no 
adjudged  cases  by  the  courts  to  be  found  in 
this  State  that  furnish  any  aid  in  the  solution 
of  the  question  before  us ;  but  enactments 
similar  in  their  provisions,  and.  identical  in 
policy,  have  been  before  tbe  courts  of  many 
of  our  sister  states  for  construction.  One 
of  tbe  earliest  cases  on  tbe  sublect  was  that 
of  Om  T.  Wottperi  8  Serg.  A  R.  £9,  8  Am. 
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Dee.  628.  In  tliM  cue  the  electlmi  was  one 
for  offlcpn  la  a  religious  eorporstloo,  bat 
tho  Drinelple  decided  applies  to  pabltc  elec- 
tlons.  What  was  known  In  that  case  as  tbe 
"German  Party"  saeoeeded  at  tbe  election, 
havioK  cast  581  ballots.  The  tit^ets  voted 
bj  them  were  narked  with  the  flgare  of  an 
etfgle.  The  electioos  were  reculated  by  a 
corporate  by-law,  which  prorided  that  "if, 
besides  tbe  names,  there  are  other  (hlDes  on 
the  ticket,  or  if  iwo  or  more  vote*  are  lound 
together,  such  tickets  ^Bhall  not  be  read  off 
or  votes  connted."  The  defeated  party 
claimed  that  the  tickets  marked  with  tbe 
eagle  ought  not  to  have  been  counted,  though 
the  voters  who  cast  them  were  members  of 
Che  coDgregation  entitled  in  all  other  respects 
to  vote,  and  to  have  their  votes  counted,  at 
electi<nw.  On  a  trial  at  nitt  pnvs  the  inry 
were  so  instructed,  and  the  election  was  held 
Invalid.  On  appeal,  tbts  tostniction  was 
held  to  be  correct.  The  court  (Tilgbman. 
Oh.  J,)aA\6:  "The  fifth  and  last  point  turns 
OD  the  construction  of  tbe  by-law  before  men- 
tioned. The  tickets  In  fovor  of  Uum  per- 
sons who  succeeded  In  the  election  had  on 
them  tbe  engraving  of  an  earle.  The  judge 
who  tried  the  case  charged  the  jury  that  those 
tickets  ought  not  to  have  been  counted.  Tbe 
case  1b  certainly  within  the  words  of  tbe  law. 
The  tickets  had  something  more  than  tbe 
names  on  tbem.  But  is  it  within  the  mean- 
ing nf  the  lawf  I  think  it  is.  This  engrav- 
ing might  have  several  ill  effects.  In  the 
first  place,  it  might  be  perceived  by  the  in- 
spector, even  when  the  ticket  was"  folded. 
This  knowledge  might  possibly  influence  him 
in  reoeiving  or  rejecting  the  vote.  But,  in 
the  pezt  place.  It  deprived  those  persons  who 
did  not  vote  the  Oerman  tickets  of  that  se- 
crecy which  the  election  by  ballot  was  in- 
tended to  noure  for  them.  A,  nmn  who  gave 
in  a  ticket  Without  an  eagle  was  set  down 
as  an  anti-Oerman,  and  exposed  to  the  ani- 
moeity  of  that  party." 

In  West  V.  Eo9»,  98  Ho.  3S0,  the  statute 
provided  that  "no  ballot  not  numbered  shall 
be  counted."  and  the  question  arose  as  to 
whether  Iwl  lots  cast  for  a  suoceuf  nl  candidate 
for  county  clerk,  not  numbered,  should  he 
excluded  from  the  count.  It  was  conceded 
that  no  fraud  was  Intended  bv  the  inspectors 
in  failing;  to  number  tlie  ballots,  but  it  was 
Occasioned  by  an  inadvertence  on  their  part. 
It  further  appeared  tlint  the  number  of  bal- 
lots counted  corresponded  with  the  number 
of  voters  appearing  on  tlie  poll-list  -  The 
eourt,  however,  lield  tbat  these  votes  were 
void.  In  the  opinion  the  court  said  :  "This 
case  may  be  a '  hard  case,  and  doubtlcBS  is ; 
but  tlie  legiblative  enactment  is  clear,  and, 
although  It  may  deprive  a  portion  of  the 
citizens  of  the  cnuQiy  of  their  right  to  be 
heard  in  the  election  of  a  clerk  at  one  elec- 
tion, it  is  better  that  they  should  suffer  Uiis 
temporary  privation  than  that  the  courts 
should  liaMtuate  ihemsclves  to  disregard  or 
ignore  the  plain  law  of  the  land  in  order  to 
provide  for  bnrd  cases. "  "In  the  present  case 
tlie  I^gislatun:  has  provided  and  required 
that  the  ballots  should  be  numbered,  and 
then  orovides,  in  express  terms,  ttiot  no  bal- 
lot not  mimliered  shall  be  counted.  Oan  we 
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say  that  such  ballots  shall  be  coanted  with- 
out an  attempt  at  judicial  legislatiOD?  I 
tkink  not ;  and  it  would  be  a  mlaapi^icatioa 
of  terms  to  aay  that  aoch  a  statute  is  only 

directory." 

In  Ogtatbg  T.  Sigfimm,  M  Miss.  603.  an  ap- 
plication was  made  for  a  mandamos  to  com- 
pel caovaasers  to  reassemble  and  recsnvaa 
votes  cast  for  member  of  coogreaa,  and  to 
reject  ballots  claimed  to  be  illegal,  by  rea- 
son of  tbe  fact  that  they  oootained  oertaia 
marks  and  devices  pndiibitad  by  statute. 
Hie  stotute  provided  that  die  ticket  abcmlil 
not  contain  any  "device  or  mark  by  wfaidi 
one  ticket  may  be  known  or  dlstin^isbed 
from  another;"  and  that  a  "ticket  diifemt 
from  that  herein  prescribed  shall  not  he  re- 
ceived or  counted."  "nie  court  held  that 
ballots  marked  !■  vioIaUoft  of  the  sttfote 
wevB  void,  and  in  the  oplnlcn  it  fa  nii: 
"We  think  the  effect  o<  section  187  of  the 
Code  of  1880  Is  to  condemK  as  Illegal,  and 
not  to  be  received  or  counted,  every  billot 
which  has  on  its  back  or  face  any  device 
or  mark,  other  Uum  tbe  names  of  penoos 
by  which  one  ballot  may  be  distingniihed 
from  another.  This  statute  does  not  condemn 
devices  or  marks  on  the  outside  of  a  ballot 
merely,  but  clearly  embrkcaa  the  face  of  the 
ballot  as  well.  That  is  apparent  from  the 
exception  contained  in  it,  and  a  device  ot 
mark  on  the  face  of  the  ballot  is  as  modi 
within  what  we  suppose  to  have  beoi  the 
object  of  this  provision  as  one  on  the  outside 
or  back  of  it.  It  is  apparent  from  the  wo- 
visiiNi  Uiat  Its  object  is  not  mly  to  pieserre 
secrecy  as  to  what  ballot  an  elector  casta,— 
which  is  the  leading  idea  of  statutes  in 
some  other  states  which  prohibit  any  device 
or  mark  on  a  ballot  folded,  which  betrays 
the  secret  of  tbe  voter, — but  also  to  secure  ab- 
solute uniformity  as  to  the  appesranoe  tit 
ballots,  in  order  Uiat  Intelligence  may  guide 
the  electors  in  their  selection,  andnotaniere 
device  or  mark  by  which  ignorance  may  be 
captivated.  The  Legislature  was  trying  to 
prevent  multitudes  from  'being  voted.'  and 
DeioR  guided  by  a  mere  device  or  mark  by 
which  tiny  should  dlstingutsb  the  ballots 
they  were  to  nse  In  the  prooess,  without  a 
knowledge  of  tbe  names  or  persons  for  whom 
their  ballots  were  being  cost.  Electionsarea 
contrivance  of  government,  which  prescribes 
who  are  electws  and  how  they  may  express 
their  will,  and  it  is  a  legitimate  exerciae 
power  to  prescribe  the  desoriptlon  of  the  bal- 
lot which  shall  be  used."  It  has  been  held, 
upon  similar  grounds,  that  a  ballot  printed 
upon  colored  paper,  in  violation  of  a  atatutr 
requiring  them  to  be  printed  upon  white 
pspec.  was  void  (State  v.  MeKinnoh.  SOr. 
40B:)  and  tbat  a  ballot  was  properly  re- 
jected which  did  not  conform  In  length  and 
in  other  minor  respects  to  a  statute  prescrib- 
ing the  form  of  ballots  to  be  used.  Rtynoldf 
V.  Swrtp.  87  Cal.  497. 

In  Connecticut,'  under  a  recent  fltatnte  in 
many  respects  similar  to  outb,  tbe  ofllcitl 
ballot  coutaina  the  name  of  the  political 
party  using  it.  At  a  muncipal  election  SS 
ballots  were  cast,  omtalning  the  caption 
*'GiClEeas*  at  thetr  head;  but  were  in  all 
othtf  MpeetB  the  same  aa  the  BepnbHcaa 
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ballots,  including  the  candidates'  names. 
But,  as  there  was  no  party  in  the  city  known 
as  the  "Citizens'  Party,^  it  was  held  that 
these  ballots  were  void,  and  could  not  be 
counted.  In  that  case  the  statute  prescribed 
the  fonn  of  the  ballot,  which  Is  h>  contain, 
anionffotiiertiiings.  "the  name  of  the  politi- 
cal party  issoing  the  same  and  then  pro- 
vided that  '^all  ballots  cast  tn  violation  of 
the  foregoing  provisloDS,  or  which  do  not 
conform  to  the  foregoing  requirements,  shall 
be  void,  and  not  counted."  The  reasoning 
of  the  court  by  whldi  that  conclusion  was 
reached  is  applicable  here.  Iht^tt  v.  PfttY- 
frrKjb,  50  Conn.  47S.  Other  cases  could  be 
elted  which  hold  the  princip'e  that  ballots 
cast  by  electors,  not  conformiuf;  to  the  pro* 
visions  of  a  statute  ihtended  for  the  purpose 
of  securing  aecrecy,  aad  which  reveal  the 
Dontents  of  the  ballot,  or  render  ft  capable 
of  suhsequent  identification,  are  void  by  force 
of  prohibltioDS  in  the  statute  against  receiv- 
ing and  counting  them.  In  substance,  the 
same  as  Is  to  be  found  in  the  statute  under 
consideration.  Flfjd>  v.fMtnw,  60ConD.644, 
19  L.  R.  A.  651 ;  ifo  Markt,  (R.  I.)  21  Atl. 
Rep.  962 ;  Ledbetter  v.  JTalt,  62  Mo.  422 ;  Per- 
kins V.  Oarrawajf,  B9  Miss.  222;  Steele  v. 
Catkoun,  01  Miss.  566.  We  think  that  these 
ballots  cannot  be  counted  without  weaken- 
Ing  or  break  iug  down  provisions  of  the  statute 
which,  in  view  of  Its  general  purpose,  muet 
be  regarded  as  vital.  For  these  reasons  the 
orders  appealed  from  should  be  affirmed. 

Rn^r,  Ch.  J.,  and  Grwr  and  Earl,  JJ., 
concur;  Andrewa  and  Peekhajn,  JJ., 
read  dlsaentio^  opinlcms;  Fiaeh*  J.,  oon- 
cura. 

Gr&7*  J.,  concurring: 

In  these  proceedings,  which  have  reference 
to  the  ciHTectness  of  orders  of  the  supreme 
court  In  directing,  by  a  writ  of  mandamus, 
that  the  Board  of  Canvassers  of  Onondaga 
County  correct  their  returns  or  statements, 
&nd  that  they  exclude  in  their  ooniputatiou 
of  votes  those  cast  for  Rufus  T.  Peck  for 
senator,  mud  fur  Patrick  J.  Ryan  for  assem- 
blynuo.  In  certain  election  districts,  I  pro- 
pose to  state,  as  briefly  as  possible,  the  rea- 
sons which  influence  my  vote  in  afiirmaoce 
of  the  orders  below. 

The  question  Is  whether  certain  ballots 
cast  In  the  several  election  districts  in  ques- 
tion, which  did  not  bear  the  official  indorse- 
ment required  bv  section  17  of  chapter  262 
of  the  Laws  of  1890,  as  amended  by  section 
«  of  chapter  296  of  the  Laws  of  1881.  com- 
monly referred  to  as  the  "Bui lot  RefcNrm 
Xaw,"  could  be  legally  counted  and  can- 
vassed for  the  candidat4?s  whose  names  ap- 
peared thereon.  The  respect  in  which  the 
indorecment  of  the  Imllota  failed  to  comply 
with  the  statute  was  in  bearing  the  designa- 
tion of  a  polllDg  place  other  than  tliat  where 
the  ballots  were  given  out  and  used.  In 
every  Instance  where  this  occurred  it  was 
solely  upon  the  ballots  prepared  for  Repnb- 
llf»n  votes.  It  is  nrgiied,  however,  and  it 
may  be  conceded,  that  the  occnrrence  was  the 
result  of  some  mistake  in  the  county  clerk's 
ofDce,  in  the  arrangomeut  or  distribution  of 
ibB  nrfouB  sets  or  ballots  for  the  different 
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polling  places.  These  ballots,  as  counted 
by  the  board  of  canvassers,  contributed  to 
the  rrault  of  a  majority  of  votes  for  Repub- 
lican candidates.  The  question  whether  such 
ballots,  so  Indorsed,  would  be  counted  is 
one  to  be  answered  upon  the  law  i^lch  at 
present  regulates  the  preparation,  casting, 
counting,  and  canvassing  of  ballots  at  elec- 
tions. The  statutes  which  contain  that  law 
bear  as  tiielr  title  these  words:  "An  Act  to 
promote  the  independence  of  voters  at  public 
elections,  enforce  the  secrecy  of  the  ballot, 
and  provide  for  the  printing  and  distribu- 
tion of  ballots  at  public  expense."  The 
adoption  of  this  law  by  the  L^Islatuie 'was 
only  after  debates  prolonged  over  years.  Its 
extraordinary  plan,  its  objects,  and  its  feat- 
ores  were  subject^  to  the  closest  scrutiny 
and  to  much  adverse  criticism.  Tbe  discus- 
sions reached  beyond  the  legislative  halls, 
and  it  was  only  after  the  aims  and  methods 
of  the  proposed  law  had  been  debated  with 
as  much  earnestness  as  thoroughness,  and 
had  been  critically  analyzed  and  variously 
changed,  that  It  finally  passed  into  our  st^- 
ute  books.  The  plan  embodied  in  the  law 
was  to  have  a  uniform  ballot.  That  essential 
feature  was  secured  by  provisions  requiring 
all  ballots  to  be  prepared  by  a  public  officer, 
and  to  be  exactly  alike  In  evety  possible  re- 
spect, externally,  in  the  offloial  Indorsement, 
and  differing  internally  only  in  the  names 
of  the  candidates  for  office  upon  the  ballots 

f>repared  for  the  different  political  parties, 
t  is  perfectly  evident  that  by  strict  con^tll- 
anca  with  these  provisions  of  the  law  the 
contents  of  a  ballot  cast  by  a  voter  are  abeo- 
lutc.ly  secret  to  all  but  himself,  and  thus  the 
object  of  the  statute  is  readily  effected.  The 
statute,  in  Its  thirty-first  section,  provides 
that  "no  Inspector  of  election  shall  deposit 
in  a  ballot-box,  or  permit  aoy  other  penon 
to  deposit  In  a  ballot-box,  on  election  day, 
any  ballot  which  is  not  properly  indorsed  and 
numbered,  except  In  the  cases  provided  for  in 
section  21  of  this  Act."  The  words  of  sec- 
tion 81  of  the  Ballot  Reform  Law  are  explic- 
it enougti  to  remove  the  possibility  of  mis- 
apprehension upon  the  subject  of  what  shall 
be  counted.  It  reads:  "The  votes  for  the 
several  candidates  shall  he  canvassed  in  the 
order  in  which  they  appear  upon  the  several 
ballots.  No  ballot  that  has  not  the  printed 
official  Indorsement  shall  be  coonted,  except 
such  as  are  voted  in  accordance  with  the 
provisions  of  section  91  of  this  Act."  The 
reference  here  Is  to  unolHcia]  balltrts,  which 
may  be  printed  or  written,  wherathe  official 
ballots  have  been  lost,  destroyed,  are  not 
ready,  or  have  been  exhausted  ;  or  whenever 
a  candidate  for  office  shall  have  died,  or 
withdrawn,  or  shall  be  ineligible  :  in  which 
cases  such  an  unofficial  ballot  may  be  used. 
When  later  In  section  81  it  Is  provided  that 
"said  ballots  shall  be  counted  in  estimating 
the  result,"  etc.,  but  may  be  contested  in  a 
mandamus  proceeding,  in  the  section  pro- 
vided for,  the  ballots  referred  tu  unmlEtnk- 
ably  mean,  as  the  context  plainly  slions. 
those  which  have  l)een  marked  in  any  way 
for  identification,  and  therefore  have  been 
written  upon  by  the  inspectors  of  election 
for  the  purpose  of  mlsing  tke  qnestino  of 
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their  legalitv.  This  later  proTlaiMi  which 
I  have  mentunied  was  added  in  the  amend- 
ment of  the  Law  in  1891,  and  was  aimed  at 
marked  ballots.  The  originai  law  prohibit- 
ing the  couating  of  ballots  not  bearing  tbe 
proper  oflBclal  indoTsemeDt  was  not  altered 
nor  afEected. 

The  oflBoIal  lodorsemen^  so  strictly  re- 
quired to  exist,  is  prescribed  in  section  17 
of  tbe  'Act,  and  by  its  turms  each  ballot's 
Indorsement  must  be  printed  with  a  certain 
type,,  and  shall  read,  "'Official  ballot  for 
 and  after  IJie  word  'for'  shall  fol- 
low the  description  of  the  poUine  place  for 
whfdi  the  ballot  is  prepared,  the  date  of  the 
election,  and  a  foe  nmtle  of  the  signature  of 
the  county  clerk.  The  ballot  shall  contain 
no  caption  or  other  indorsement. "  The  argu- 
moBt  that,  for  the  lack  of  ballots  properly 
indorsed  as  required  bv  the  law,  those  not 

Eroperly  indorsed  may  be  voted  as  unofficial 
Eillote,  as  provided  in  cases  mentioned  in 
.  section  21,  and  which  I  have  mentioned,  la 
not,  to  my  mind,  at  all  satisfactory,  aiul  I 
consider  it  an  answer  to  say  that  these  bal- 
lots, which  were  used  and  which  were  the 
subject  of  consideration  below,  purported  to 
be  official  ballots,>and  bore  an  official  indorse- 
ment, and  that  the  conditions  for  the  use  of 
ODofflcial  ballots  did  not  exist.  So  scrupu- 
lously has  this  law  endeavored  to  preserve 
absolute  secrecy  as  to  the  ballot  deposited 
that  it  provides  for  the  nullification  of  a  bal- 
lot which  is  so  marked  as  to  be  capable  of 
Identification  in  any  way.  The  reading  of 
sections  25,  84.  and  86  exhibits  the  safegunrds 
•establidied  about  tiie  depositing  of  the  voter's 
ballot.  All  of  the  {nurisions  of  this  law, 
when  considered  In  connection  with  tbe  pur- 
pose, as  declared  in  its  title,  are  indicative 
of  the  legislative  intent  that  the  independ- 
ence.and  freedom  of  the  voter  are  promoted, 
and  are  best  guarded  through  the  casting  of 
a  ballot  absomtely  indistlDguishable  in  any 
of  its  features  from  all  other  ballots.  Now', 
it  is  perfectly  plain,  and  it  is  not  disputed, 
that,  DT  the  variance  in  the  numbering  of 
the  polling  place  in  the  official  Indorsement, 
these  ballots  in  question  were  distinguish- 
able from  those  ballots  which  were  prepared 
for,  given  out,  and  east  by  the  supporters  of 
other  political  parties,  and  every  ballot  de- 
posited was  maived,  or  could  be  identified; 
as  a  Republican  vote.  The  argument  that 
the  official  indorsement  was  correct,  because 
prepared  for  the  election  district  Indicated 
by  its  nmnbcr,  and  ttiat  a  misdelivery  to  a 
'different  district  does  not  affect  the  oorroct- 
ness  of  the  indorsement  required  by  ttatute, 
I  consider  quite  uusound.  A  right  construc- 
tion of  the  language  of  the  statute  calls  for 
a  ballot  hearing  an  official  indorsement  which 
designates  the  polling  place  at  which  the 
ballot  is  to  be  used,  ana,  where  that  is  not 
so,  tx>th  the  object  and  the  provisions  of  the 
statute  may  be  violated,  and  the  law  ren- 
dered ineffectual  for  the  accomplishment  of 
its  avowed  purpose.  8o  is  the  argument  on- 
sound  wbifui  denies  the  right  to  compel  tbe 
Board  of  County  Canvassers  to  correct  its 
statements  of  the  result  by  estimating  It 
witliout  including  that  number  of  illegal 
bfillnts  which  Is  indicated  by  and  upon  the 
a4L.K.  A. 


sample  ballot  attaclied.   If  then  Is  a  dis- 
crepancy between  the  bodv  of  the  paper  cod- 
taiaing  the  statement  ana  the  writing  upon 
the  sample  ballot,  as  to  the  number  of  votes 
cast,  then  the  figures  in  the  body  of  tiie 
.statement  control,  and  that  is  tbe  result  nf 
our  decision  in  the  Aoye*  Cote,  126  K.  T. 
S03.   But  here  the  sample  ballot  exhibits 
the  kind  of  ballots  which  the  statement  cer- 
tifies to  have  been  deposited  to  a  certain 
number.   Thus  we  have  a  case  where  ballots 
were  furnished  at  polling  places  which  were 
not,  as  to  those  intended  for  Republican 
votes,  indorsed  uniformly  with  other  ImI  lota. 
To  count  such,  in  estimating  the  results  of 
the  election,  in  my  judgment,  Is  against  the 
letter  and  the  spiiit  of  the  Ballot  Reform 
Law.   It  was  an  error,  for  tbe  correction  of 
wbicli,  through  the  intervention  of  the  su- 
preme court,  by  mandamus  proceedings, 
provision  has  adequately  been  inade.  Laws 
1880,  chap.  460.    The  Ballot  Reform  Law 
was  modeled  after  what  was  known  geoetally 
as  the  "Australian  Ballot  law,"  and  its  en- 
actment was  a  long  step  forward  In  the  pro- 
motion of  the  purity  of  popular  elections. 
The  difficulty  in  this  case,  if  the  result  of 
a  mistake,  as  we  awiume  it  to  have  been,  was 
enabled  to  occur  by  the  requirement  of  our 
law  that  there  shall  be  as  many  separate 
kinds  of  ballots  as  there  aie  different  politi- 
cal parties  represented.    Had  there  been  but 
one  ballot  required,  this  occurrence  would 
not  have  been  possible.   It  may  be,  and  I  as- 
sume it  to  be,  a  hardship  that  the  result 
should  operate  to  render  null  so  many  votes, 
and  to  alter  what  may  have  been  an  honest 
expression  of  the  popular  will ;  but  it 
would  be  an  evil,  in  comparison  with 
which  the  hardship  complaloed  of  Is  as 
nothing  If  a  law,  which  tbe  people  of  this 
State  Uirough  their  Legislature  so  deliber- 
ately framed  and  have  solemnly  adopted, 
should  be  so  construed  as  to  tender  fraudu- 
lent evasion  possible.    In  my  Judgment, 
unless  this  law  is  upheld  and  glvvn  the 
effect  intended  for  it,  and,  in  my  judgment, 
adequately  secured  by  all  of  its  provisions, 
then  technical  construction,  or  the  ineenuity 
of  minds,  can  Impair  its  efficacy.   This  is 
not  a  case  for  tbe  court  to  strain  after  ex- 
planation in  order  to  remedy  an  apparent 
hardshiD,  when  to  do  so  simply  results  in 
emasculating  a  provision  of  the  law,  the 
existence  of  which  Is  calculated  to  exclude 
all  attempts  at  fraudulent  or  corrupt  practices 
at  the  polls.    It  will  not  do  to  break  down 
any  of  the  provisions  of  this  law  framed 
against  a  possible  corrupt  vote,  lest  in  so 
doing  the  way  be  left  open  for  a  more  radical 
destnif^on.   The  people  are  supremely  in- 
tOTested  In  protecting  the  citizen  voter  against 
the  prostitution  of  his  character  In  the* cast- 
ing of  a  venal  ballot.    Tbe  system  devised 
by  the  Legislature  to  enforce  the  secrecy  of 
the  ballot  seems  a  total  failure,  unless  we 
give  effect  to  the  provisloos  enacted  to  sus- 
tain Jt.  Qenuiae  ballot  refuim,  as  the  people 
have  chosen  to  have  it,  In  this  and  many 
other  states,  means  the  purity  of  the  ballot, 
and  that  Is  best  attained  by  the  plan  ot  a 
uniform  or  secret  ballot   If'^we  destroy  any 
of  the  safeguards  erected  and  intended  to  be 
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matntaiDcd  about'  the  Toter,  tot  fats  protection 
aj^inst  improper  InfloenceB  Koi  intimida- 
tion, we  8i  once  do  an  act  in  ena)uragement 
of  the  very  evtl  songht  to  be  prevented.  If 
the  law  proriding  ror  a  uniform  ballot,  to 
origfrmte  from  ao  official  source,  and  a  plan 
to  render  the  vote  of  him  who  casts  it  ab- 
8o)ut«ly  indistlitgulahable,  and  therelore 
absolutely  secret,  may  be  construed  one  way, 
In  the  case  of  a  mistake,  as  here,  then  is  it 
always  6peD  to  such  construction-,  for  the 
proof  of  a  fraudulent  intent  In  tiie  prepara- 
tion and  distribution  of  ballots  to  be  used 
at  a  polling  place  is,  very  obviously,  diffi- 
cult, if  ever  possible.  Nor  onght  the  burden 
of  ^t  proof,  in  my  opinion,  to  be  thrown 
npon  the  candidate  whom  it  has  served  to 
defeat.  He  has  the  riirht,  as  have  the  people 
geneifilly,  to  rely  upon  a  strict  compliance 
with  the  terms  of  the  filection  Law,  and  to 
an  election  held  according  to  its  require- 
menta.  If  Vba  laW  is  not  to  be  nnlllQed  la 
fto  indirect  manner,  then  its  material  direc- 
tions must  be  heeded  and  the  consequences 
it  attaches  to  a  disres^rd  of  its  provisions 
must  be  allowed.  The  decisions  of  the 
courts  in  Missouri,  Rhode  Island,  and  Con- 
necticut which  are  referred  to  and  which  I 
need  not  qnn^  from  here,  are  all  in  accord' 
with  these  views;  and  to  the  effect  that  It  is 
not  competent  to  inquire  into  the  intent  or 
the  ccHisequeoces  of  a  violation  of  the  leglS' 
lative  requirements  as  to  the  liallot  to  be 
cast  at  an  electiou.  I  am  for  maintainlog 
the  Integrity  of  this  law,  and  for  constmine 
it  as  it  is  written.  The  orders  appealed 
&om  should  be  affirmed. 

Rngw.  CEI.  and  Earl  and  OVrfen. 
JJ.,  concur. 

Rairar,  Oh.  J. ,  concurring : 

While  I  concur  in  the  opinion  delivered 
by  my  associate,  Jutlge  O'  &-ien,  I  have 
thought  it  proper  to  state  in  my  own  Ian- 
gnage  the  line  of  thought  vhitdi  ma  led  ne  to 
the  conclusions  renched  by  a  najori^  of  the 
court.  I  regard  this  case  aa  one  of  primary 
importance,  not  so  much,  perhaps,  from  the 
effect  that  ite  decision  may  have  upon  tlie 
interest  of  the  Individuals  eniraged  in  the 
ooDtroversy,  or  the  temporary'  prospects  of 
political  tMurties,  but  from  the  pennanoit  in- 
flaeoce  which  It  will  exercise  upon  tlie  canise 
of  ballot  reform,  which  has  in  recent  years 
abowD  itself  ao  strong  In  the  regard  of  the 
people,  and  vindicated  that  favor  by  the  suc- 
cess which  baa  attended  the  enforcement  of 
tbe  reform  legislation  of  1800  and  1881.  It 
cannot  be  dlsj^tad  but  thai,  in  Uie  Initiation 
of  tbe  movement  for  ballot  reform,  there  was 
much  difference  of  opinion  Id  rejpard  to  tbe 
propriety  of  the  laws  proposed,  and  much 
fear  expressed  In  respect  to  their  operation, 
and  I  must  confess  that  I  was  among  those 
who  regarded  the  result  as  doubtful  and  un- 
oertain,  and  feared  that  their  enfcncement 
would  be  likely  to  ImDOse  a  serious  and 
dangerous  restraint  npon  the  exercise  of  the 
riffhtof  elective  franchise  by  tlie  citizen. 
We  have,  however,  now  had  two  years  of 
experience  under  these  statutes,  and  it  seems 
to  me  that  many  of  those  who  originally 
opposed  the  law  have  beoom«  lecondled  to 
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its  operations,  and  a  great  change  has  come 
over  the  popular  mind  In  regard  to  its  bene- 
ficial effects.  I  think  that  It  will  now  be 
generally  conceded  that  the  inSuence  of  these 
laws,  if  fully  and  impartially  enforced,  will 
pTactleally  prevent  bribery  at  elections,  and 
restrain  the  power  of  extraneous  influence 
over  the  mind  and  conduct  of  tbe  voter  In 
the  exercise  of  his  political  rights,  within 
healthy  limits.  Any  decisloo,  tberefore,  of 
tJits  court  which  would  tend  to  materially 
hamper  tbe  beneficial  operation  of  three  laws, 
and  relegate  tbe  question  of  ballot  reiorm  to 
Ite  original  position,  will,  I  think,  prove  a 
sertouB  roisKHtune  to  tbe  country,  and  tbe 
aonroA  of  great  renet  to  every  thoughtful 
and  cottscientlons  dtizen.  I  think  that  but 
few  will  dissent  from  these  views,  or  from 
the  further  proposition  that  any  determina- 
tion of  the  question  before  us  which  will 
prove  an  embarrassment  to  the  cause  of  ballot 
nfom  should  be  most  earnestly  deprecated 
abd  avoided,  If  the  langnaee  of  the  statDtea 
will  permit  of  another  resnU. 

The  issue  involved  In  the  present  contro- 
versy, as  it  was  presented  on  the  argument, 
is  the  claim  made  on  one  side  that  these  pro- 
ceedings were  on  the  part  of  the  relator  to 
change  t^e  political  complexlim  of  tbe  senate 
of  the  State  by  forcing  a  candidate  Into  an 
office  to  which  he  was  not  legally  elected, 
and  the  assertion  on  tbe  other  tbat  the  can- 
didate opposed  to  the  relator,  although  bav- 
ing  an  apparent  majority  of  ttie  votes  cast,  se- 
cured tbat  majority  only  by  counting  in  his 
favor  illegal  ballots  procured  through  in- 
timldation",  and  the  exercise  of  unlawful  in- 
fluence over  the  minds  and  conduct  of  the 
voters  at  the  polls.  The  question,  therefore, 
which  lies  at  the  foundatitm  of  the  contro- 
versy, is,  Who  had  a  plurality  of  the  legal 
ballots  cast  at  the  election  In  question?' 
And  OB  that  question  slmll  be  determined  by 
this  court  will  depend  the  ultimate  decision 
of  tills  appeal. 

Tie  facts,  having  been  atrreed  upon  by  the 
parties,  are  simple  and  undisputed.  The 
twenty-fifth  senatorial  district  consists  of  the 
counties  of  Onondaga  and  Cortland,  and  con- 
tains a  voting  population  of  about  40,000. 
Hie  canvass  of  votes  showed  that  Peck,  the 
Bepublican  candidate  for  senator,  received 
in  the  county  of  Cortland  a  plurality  of  770 
over  Nichols,  his  Democratic  competitor; 
and  In  Onondaga  County  Nichols  received  a 
plurality  of  388  over  Peck, — thus  showing 
an  apparent  plurality  for  Peck  of  882  votes; 
the  total  vote  for  Nichols  In  Ghiondaga 
County  being  15,769,  and  for  Peck  15,881. 
Among  the  balloto  thus  ooonted  for  Peck 
were  1,253,  which  were,  wh«n  voted,  In- 
dorsed with  a  number  which  did  not  corre- 
spond with  the  number  of  the  district  in 
which  they  were  cast,  or  with  the  number 
which  was  indorsed  upod  all  other  ballnto 
cast  in  the  same  district  at  tliat  election. 
These  obviously  illegal  Indorsements  were 
found  only  upon  Republican  ballots,  and 
were  tnade  upon  all  of  the  ballota  cast  for 
Peck  in  tbe  several  distrieta  named.  These 
were  the  flist  and  second  of  the  towns  of 
Clay,  Camlllus,  and  Tully,  respectively, 
and  the  flrs^  second,  and  third  of  the  town 
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of  Eldridge;  aad  beiii£,  as  I  infer,  all  of 
the  elecUoQ  districts  io  tlie  several  towns 
iiaiDed.  These  facte  appeared  upoo  the  face 
of  the  retuniB  made  to  tlw  fwunty  canvassers, 
and  these  votes  wen  allowed  to  Peck  b;  that 
board  under  the  only  caoTass  permitted  to 
be  made  by  it  pursuant  to  the  express  re- 

auiremeat  of  an  order  of  a  special  term  of 
le  supreme  court.  No  explanation  is  fur- 
nished by  the  papers  aa  to  how  the  transpo- 
sition of'ballots  occurred,  nor  are  my  facts 
stated  from  which  it  can  be  conclusively  iur 
ferrad  that  it  wqs  innocently  produced.  On 
the  oontTDry,  in  my  judgment,  there  is  the 
strongest  evidence  in  the  case  tending  to 
show  that  tbe^  were  designedly  tranq>osed. 
It  is  plainly  inferable  from  the  manner  in 
which  votes  wen  required  b^  statute  to  be 
impared,  printed,  and  distributed  by  the 
county  derlu  to  tlie  several  town  clerks 
that  the  transpositions  oocurre4  In  the  office 
of  the  county  clerh.  Thus,  he  is  required 
to  prepare  all  ballots  intended  to  be  used  in 
bis  county,  to  cause  them  to  be  printed,  and, 
when  printed,  to  be  placed  in  separate  pack- 
ages, properly  marked  for  Ute  respective 
towns  and  districts  in  which  they  are  in- 
tended (o  be  used,  and  to  transmit  tiiem  to 
the  respective  town  clerks  as  early  as  the 
Saturday  preceding  tlie  day  <^  election,  for 
distribution  to  the  inspectors.  The  distri- 
bution by  the  town  clerk  is  required  to  be 
made  of  unopened  packages,  .as  they  are  di- 
rected, among  the  inspectors  of  the  various 
districts  in  the  town,  befcwe  the  polls  open 
on  the  morning  of  the  election.  It  is  quite 
obvious,  tlieren>re.  that  the  respective  pack- 
ages were  put  up  In  the  county  clerk's  office, 
and  addressed  not  only  to  the  respective  dis- 
tricts for  which  they  were  intended  by  the 
county  clerk,  but  all  those  intended  for  a 
particular  town  were  embraced  in  a  single 
pat^age  addressed  to  the  town  clerk.  Tlwae 
packages  were  all  sent  out  duly  addressed, 
and  reached  their  respective  intended  destina- 
tions.  In  the  several  election  districts  re- 
ferred to.  however,  the  Inspectors  of  election, 
upon  opening  the  packages  addressed  to  them 
on  the  morning  m  election,  discovered  that 
the  Republican  ballots  inclosed  In  Hie  pack- 
ages were  all  Indorsed  with  an  erroneoin 
district  numlier,  while  all  other  tickets  con- 
tained in  the  same  packages  were  properly 
indorsed.  No  effort  appears  to  have  Iteen 
made  by  the  inspectors  to  correct  this  palpa- 
ble violation  of  law,  although  within  the 
limits  of  a  small  town  It  oould  apparently 
have  been  accomplished  in  a  comparatively 
short  period  of  time,  by  an  exchange  with 
the  districts  whose  ballots  had  also  been  er- 
roneously distributed,  bnt  the  election  was 
deliberately  proceeded  witb,  and  tlie  ballots 
cast  in  all  of  the  towns  and  districts  named 
were  taken  under  circumstances  which  ob- 
viously exposed  the  political  character  of 
every  Rcpublicsn  vote  aa  notoriouslv  as 
though  it  had  bwn  openly  proclaimed  07  a 
herald  at  the  polls. 

It  is  strenuously  urg(?d  b^  the  appetlante' 
counsel  that  these  transpositions  were  inad- 
vfrt«ntl]r  made.  This  contention  is  obviously 
immaterial,  but  I  think  Uiere  is  little  in  the 
circumstances  tc  render  such  a  claim  either 
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plausible  or  probable.  In  preparing  the 
packa^M  the  persons  superintending  the 
operations  must  have.selet^ed  with  care  and 
accuracy  the  ballots  prepared  for  the  candi- 
dates 0?  the  Demociatiot  Prohibition,  and 
Socialistic  parties,  and  correctly  assigned 
them  to  the  proper  district  They  must  alao 
then  have  selected  the  Republican  ballots 
designed  for  the  several  towns  having  two 
districts,  and  put  those  prepared  for  the  first 
district  into  the  package  sent  to  the  second, 
and  those  designed  for  the  second  district  Into 
the  package  sent  to  the  first  district.  This 
could  only  have  occurred  by  rejecting  the 
package  properly  marked,  and  selecting  an- 
other ^lackage,  obviously  designed  for  an- 
other district.  This  was  done  in  six  district^ 
and  involves  the  happening  of  twelve  sim- 
ultaneous mistakes  of  a  sitular  character,  to 
■produce  the  alleged  inadvertent  transposi- 
tira  of  votes.  Tu  work  ot  transposing  the 
votes  of  the  town  of  Elbrldge  was  a  more 
complicated  transaction,  and  required  some 
calculation  to  make  it  successful,  as  there 
were  several  districts  to  be  affected.  This, 
however,  was  done  tn  sending  to  the  firat 
district  those  ballots  designed  lor  the  third, 
to  the  second  those  designed  for  Uie  first  and 
to  the  third  those  ipreparad  for  the  second : 
and  thus  each  district  secured  its  full  com- 
plement of  votes,  but  they  were  each  marked 
so  as  to  advertise,  when  c^st,  the  contents  of 
the  ballot.  It  is  quite  significant,  also,  that 
this  is  the  only  county  of  the  State  in  whi<di 
such  mistakes  occurred,  and  tliat  it  occurred 
only  with  the  ballots  of  a  single  mie  of  the 
four  parties  whose  ballots  were  handled  by 
the  officers  charged  with  the  duty  of  making 
the  distribution  of  ballpts.  No  explanation 
is  made  by  the  county'clerk  of  the  manner 
in  which  this  result  was  effected,  except  bv 
the  affidavit  of  a  subordinate  in  bis  office, 
who  testifies  snlietantially  that  he  superin- 
tended the  distribution  «  the  ballots  In  the 
county  clerk's  of&ce,  and  that,  If  any  mis- 
takes were  made,  they  were  inadvertently 
committed,  and  not  with  any  intent  to  evade 
the  provisions  of  the  Ballot  Reform  Law. 
This  is  the  statement  of  a  mere  opinion,  and 
can  have  no  legal  effect  upon  the  chancter 
of  the  tnmsactimi,  except  to  show  by  tlw 
testimony  of  an  implicated  party  that  he 
did  not  intend  to  cctnmit  a  criminal  offense. 
Buch  is  tlie  only  explanation  offered  by  the 
officers  implicated  to  account  for  the  appar- 
ent perpetration  of  a  great  crime,  throui^h 
whifdi  one  political  par^  was  In  nine  elec- 
tion districts  vt  the  county  enabled  to  diare- 
nrd  the  wholesome  restraints  of  the  Ballot 
Reform  Law,  and  reap  the  advantage  to  be 
derived  therefrom. 

That  a  crime  was  committed  by  someoDe 
having  in  charge  the  distribution  of  the  bal- 
lots for  the  several  towns  referred  to  cannot 
be  the  subject  of  reasonable  doubt.  Araoo^ 
tbose  officers  the  duty  of  the  county  derit  im 
the  most  important.  He  is  enlarged  with  tbe 
whole  duty  of  preparing  the  ballots  for  print- 
ing, overseeing  their  publication,  assigning 
the  towns  and  districts  to  which  tbi-^  are  to 
be  sent,  and  effecting  their  proper  distribu- 
tion. Tbe  importanoe  of  a  strict  and  cou- 
seieotiouB  perforaumcn  of  bis  duties  iwaot 
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Iw  OTereatIm9ie4r  as  uiy  mistafce  or  parelesa* 
oess  on  his  part  U  sure'  to  involve  tlie  moat 
serious  conaequeDces  to  the  cauMcrf  gpod 
government  and  tbe  administiatioo  of  its 
Taws.,  It  is  therefore  that  all  of  the  duties 
to  be  performeil  by  bim  im  must  caiefullr 
and  miiuitely  deAned  by  the  law,  and  it  fy 
«apeciallj. provided  bv  the  Act  that  "every 
public  offlosr  upon  wuom  aor  duty  la  im- 
posed by  this  Act.  who  violates  his  said 
duty,  or  who  oeglects  or  omits  to  perform 
the  same,  shall  be  deemed  guilty  of  a  mis- 
demeanor," and  subject  to  ime  or  imprison- 
ment, f§  U,  chap.  36a,  Laws  IdDO,  as 
amendea ;)  and  any  person  who  shall  forge 
or  falsely  make  the  otitcial ;  indorseraent  of 
any  ballotshall  bedeemed  guilty  of  afelony, 
83,  chap.  262,  Laws  mW.)  Tliat  these 
•ectioDShaTe  beui  glaringly  violated  is  made 
wpamit  by  the  conceded  facts,  aud.  wliile 
the  actual  offender  may  not  now  be  certainly 
pointed  out,  it  will  be  desired  by  every 
oaodid  and  law-abiding  cllizen  that  the  in- 
coming  Legislature  may  by  a  thorough  in- 
vestigation ascertain  the  facts  and  detect  and 
expose  the  guilty  party.  It  is  claimed  by 
the  appellants  that  ttio  political  party  whose 
ballots  were  thus  transposed  could  hf^ve  had 
no  improper  motive  14  effecting  nich  fanuifl- 
position.  It  would  seem  to  be  a  sufficient 
answer  to  this  suggestion  to  say  tbnt  the  Act 
does  not  regard  the  motives  of  those  who 
violate  the  law  by  improperly  indorsing 
Imllots,  but  condemns  the  act  and  prescribes 
tbe  punishment  for  its  commission,  whatever 
mav  have  been  the  cause  or  motive  for  its 
perpetration.  It  Imperatively  requires  that 
«veTT  ballot  c»st  (with  an  unimpOTtant  ex- 
ception) shall  be  of  the  same  Enape,  size, 
and  color,  and  have  tbe  same  indorsement. 
The  purpose  of  the  Act  seems  to  require  tbat 
these  provisions  should  be  held  to  be  manda- 
tory, and  that  a  disregard  of  than  upon  any 
pretense  whatever  should  constitute  a  viola- 
tion of  the  law,  and  cause  a  forfeiture  of 
any  tieoefits  sought  to  be  derived  from  such 
illegal  ballots.  The  vigorous  enforcement 
of  tliese  penalties  constitutes  tlie  principal 
mode  bv  which  obedience  to  the  law  was 
expected  to  t>e  secured.  But  let  us  look 
farther  at  the  motives  which  may  reasonably 
Jx  supposed  to  have  actuated  the  minds  of 
the  parties  diarged  with  the  dnty  of  handling 
these  ballots  by  their  unlawful  manipula- 
tion. It  appears  from  the  votes  cast  that 
jVIr.  Nichols  received  a  large  Republican 
vote  in  Onondaga  County.  The  court  can 
take  judicial  notice  of  the  facts  appearing  in 
tbe  public  records  of  tbe  State.  They  show 
that  Onondaga  is  a  Republican  couoty,  and 
for  a  long  series  of  years  has  given  a  plural- 
ity of  votes  for  that  party,  valuing  from 
t  wo  to  four  thousand  votes  at  eada  election. 
At  this  election,  however,  it  gave  a  con- 
siderable plural  itv  for  the  Democratic  candi- 
date. It  18  therefore  obvious  that  for  some 
weeks  preceding  the  election  there  must  have 
lieeB  evidence  of  a  ponular  current  whith 
threatened  a  defection  from  that  party,  and 
consequent  accessions  of  strength  to  the 
ranks  of  its  opponent.  A^at  more  efficient 
airency  could  have  been  adopted  to  arrest 
such  a  movement  than  the  publicatlm  of 
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the  fact  that  every  peMon  who  deserted  trovx 
his  part.y  In  such  an  emergency,  would  be 
watcned  and  exposed  to  the  various  conse- 
quepces  which  inevitably  follow  those  who 
tim>w  off  their  fealty  to  party  obligations, 
and  incur  the  hostility  of  their  ftarmer  politi- 
cal associates.  Jfot  only  wvm  .the  voters 
exposed  to  these  influences,  bub  tbe  fact  that 
their  ballots  were  improperly  indorsed  ex- 
posed them  to  the  approacbcs  of  vicious  and 
corrupt  partisans,  who  might,  either  by 
bribeiy  or  intimidation,  seek  to  influence 
their  conduct.  It  is  evident  that,  if  such 
practices  are  permitted  under  the  law,  th9 
purpose  of  tbe  Act  to.fihield  the  voter  from 
obnoxious  supervision  and  observation  while 
exercising  the  right  of  elective  franchise  is 
practically  defeat* d. 

We  are  now  brought  to  the  crucial  quee- 
tion  presented  by  the  situation,  which  is  as 
to  the  disposition .  to  be  made  by  the  can- 
vassers, under  the  law.  of  the  votes  Uiiu 
illegally  cast.  The  language  of  the.  Act  on 
this  subject  is  plain  and  unambiguous  and 
furnishes  a  full  and  conclusive  answer  to  the 
inquiry,  which  no  ingenuity  can  olMcure  «r 
evade.  The  statute  says  that  "no  inspector 
of  election  shall  deposit  In  a  ballot  box. 
or  permit  any  other  person  to  deposit  In  a 
ballot-box,  on  election  day,  any  ballot  whldi' 
is  not  properly  indorsed  and  numbered,  ex- 
cept in  the  cases  provided  for  in  section 
twenty-one  of  this  Act;  nor  shall  any  in- 
spector  of  election  deposit  in  a  ballot-box, 
or  pennit  any  other  person  to  deposit  therein, 
on  election  day.  any  ballot  tbat  is  torn,  or 
has  any  other  dletingulshtng  mark  on  ttie 
outside  thereof."  Section  29,  chap.  263, 
Laws  1890.  as  amended  by  Laws  1S91.  And 
further,  that  "no  ballot  tbat  has  not  the 
printed  ofilcial  indorsement  shall  be  counted, 
except  such  as  are  voted  In  accordance  with 
section  twenty-one  of  this  Act."-  Section  81 
of  the  amended  Act.  No  claim  can  be  ser- 
iously made  that  the  ballots  in  question 
were  cast  In  accordance  with  section  31  of 
the  Act.  and  they  tiierefore  necessarily  fall 
under  the  absolute  and  unqualified  proliibi- 
tion  which  is  directed  against  the  receiving 
or  counting  of  such  ballots,  imposed  by  the 
quoted  provisions.  The  Act  provides  that 
no  ballots  not  properly  indorsed  shall  be 
TRceived.  or,  if  Tecelved.  shall  be  counted. 
This  result  must  necessarily  follow  the  com- 
mission of  the  prohibited  act,  whatever  may 
have  been  the  ignorance  or  intention  of  the 
voter  or  any  other  person  coonMed  with  the 
act  of  voting,  for  the  canvassing  officers  are 
imperatively  directed  not  .to  recMve  or  count 
the  improperly  Indorsed  ballot.  No  inves- 
tigation is  required  or  permitted  by  the  in- 
spector Into  Uie  motives  of  the  voter,  or 
those  who  prepared  the  ballots  for  bim;  but 
without  inquiry,  upon  the  mere  ins|}ection 
of  the  ballot,  the  inspectors  are  required  to 
take  alHrmative  action  rejecting  it,  ai^  it 
for  any  reason  that  duty  has  been  omitted  at 
the  polls,  they  are  required  to  refrain  there- 
after from  canvassing  or  counting  such  bal- 
lots. It  cannot,  of  course,  be  successfully 
contended  that  under  the  laoguaice.  of  this 
statute  any  bonrd  of  canvassers  before  whom 
tlie  facts  lawfully  come,  and  vested  with  the 


Digitized  by 


Google 


«80 


THww  York  GomiT  or  Atpbau. 


duty  of  caoTMsiog  votes,  had  any  authority 
Id  law  to  couQt  these  illegal  ballots,  and  ft 
was  tberefoie  practically  decided  In  our 
deliberations  by  so  unaolmous  court  that, 
unless  some  chaoge  was  made  Id  the  laDguaffe 
of  the  statute,  these  Totet  must  he  rejected. 
Boms  of  the  members  of  the  court  are  of 
the  opinion  that  the  statute  may  properly  be 
read  as  though  the  word  "UDofflclal"  bad 
be«i  inserted  In  the  quoted  sentences  before 
the  word  "ballot"  wherever  it  occurs,  so  that 
the  words  6t  exclusion  shall  apply  to  ud- 
offlcial  ballots  alone.  This  interpolation  of 
s  word  Is  claimed  to  be  Justlned  by  the 
alleged  Injusttoe  whldi  would  otherwise  be 
inflicted  in  this  case  by  the  disOaQChisement 
of  upwards  of  1,800  voters.  The  oonclusive 
answer  to  this  claim  Is  the  fact  that  such  In- 
terpolation defeats  the  plainly  implied  inten- 
tion of  the  law-makers,  and  destroys  the  sole 
beneficial  pnrposeofthe  Act.  Itisamongtbe 
most  familiar  rules  of  construction  that  the 
office  of  Interpretation  is  to  carry  out  tbe 
intention  of  the  law-makers,  and  facilitate 
the  aecomplishment  of  their  object.  Any 
change,  therefore,  In  the  language  of  a  stat- 
ute which  contravenes  principles  is  prohibi- 
ted by  the  elementary  rules  of  construction. 
What  was  the  obvious  purpose  of  this  stat- 
utel  It  is  expressed  in  language  tliat  permits 
of  no  doubt  as  to  its  meaning,  and  Is  revealed 
not  only  by  its  title,  but  breathes  In  every 
line  and  word  of  its  40  sections.  Tbe  title 
declares  it  to  be  "An  Act  to  Promote  the 
Independence  of  Voters  at  Public  Eleettons, 
Enforce  the  Secrecy  of  the  Ballot,  and  Pro* 
vide  for  tbe  Printing  and  Distribution  of 
Ballots  at  Public  Expense."  The  body  of 
tbe  Act  shows  by  manifold  provisions  that 
this  purpose  is  to  be  accomplished  only  by 
tbe  Ittviolshility  with  which  the  conscience 
and  intention  of  the  voter  is  guarded  while 
ezerctsinfc  tbe  right  of  su^ge.  from  the 
observation  and  scrutiny  of  others.  It  can- 
not, therefore,  be  reasonably  claimed  that  it 
was  within  the  purpose  of  the  law-mskers 
to  permit  a  voter,  whether  casting  an  official 
or  an  unofficial  iMllot,  to  reveal  at  the  polls 
in  any  manner  or  on  any  pretense  whatever 
the  character  of  the  ballot,  which  he  proposps 
to  cast.  Let  us  therefore  consider  the  effect 
of  the  suggested  oonstniction  of  this  statute. 
It  plainly  assumes  to  limit  Its  application 
to  unofficial  ballots,  and  thereby  to  exempt 
from  its  operation  alt  official  ballots.  Bal- 
lots, by  the  law,  are  designated  as  "offlcfaP 
and  "unofficial."  and  are"  exprestly  defined 
by  various  sections  of  the  Act.  Those  desig- 
nated "unofficial"  are  described  by  secttoQ 
21  of  the  Act  and  are  ballots  authorized  tn 
be  printed  by  a  town  or  city  clerk  only  when 
the  ballots  required  to  be  furnished  by  tbe 
county  clerk  have  not  been  delivered,  or, 
after  their  delivery,  have  btcn  lost  or  de- 
stroyed. In  case  such  bnllots  are  not  fur- 
nished by  the  town  or  city  clerk  In  time, 
or  the  supply  of  ballots  Ijiecomn  exhausted 
before  the  polls  are  closed,  each  elector  may 
furnish  his  Own  ballot.  These  ballots, 
however,  are  required  to  be  without  indorse- 
ment. All  other  bnllots  are  official.  It  is 
apparent,  then,  that  the  ballots  in  rontro- 
versy  were  not  In  any  sense  unofficial  bal- 
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lots,  and  were  not  attempted  to  be  voted  is 
accordance  wiUi  tbe  provisions  of  section  tl. 
It  Is  obvious  that  the  use  of  unolBcial  bal- 
lots must  be  exceptional  in  any  case,  ud 
was  allowed  only  to  fuard  aninst  xa  Im- 
probable, yet  ponibn,  oontingency,  but 
was  not  Inteiidea  by  tbe  law-makera  to  play 
an  important  or  even  usual  part  in  the  con- 
duct of  an  election.    Id  fact  I  think  that  it 
must  be  assumed  that  the  occasion  has  never 
arisen  in  this  State  when  tbe  use  of  an  on- 
official  ballot  has  been  required.   If  it  had, 
that  fwcA  would  nndonbtMlv  hitve  becoms 
notwious.  Li  It  reosmiable,  tberefore,  to  sup- 
pose that  tSxe  Legislature  intended  Its  elab- 
orate and  carefully  considered  scheme  of 
ballot  reform  to  applv  to  a  mere  incident  of 
an  election,  rarely,  if  ever,  liable  to  occur, 
and  to  leave  the  great  evil,  which  domissted 
the  entire  country,  and  Infested  every  ptrfllag 
place  throughout  tbe  State,  to  rage  iridioat 
regulation,  restriction,  or  control  7  It  would 
amount  to  saying  that  the  leading  and  molt 
effective  provision  of  the  statute.  contaisiDg 
its  only  operative  clauses,  should  be  emas- 
culated, and  turned  Into  a  provision  having 
no  practical  effect  or  operation  whatever.  A 
most  unjust  and  mischievous  constructloa 
would  be  thus  given  to  the  law,  for  It  would 
apparently  auttiorlze  the  improper  indorse- 
ment of  official  Imllots,  and,  although  so 
marked  and  distinguished  as  to  revesi  their 
contents,  would  nevertheless  permit  them  to 
be  counted.    The  law,  so  construed,  leaves 
the  candidate,  confessedly  elected  by  illegal 
ballots,  to  avail  himself  of  their  aid  in 
trenchtnsr  his  position,  so  tiiat.  If  be  can 
ever  be  dislodged  therefrom.  It  can  only  be 
when  the  lawfully  elected  candidate  is  in 
the  remote  future  enabled  to  prove  the  agency 
whereby  the  Illegal  transposition  of  ballou 
was  accomplished,  and  the  secret  Intent  witb 
which  It  was  done.    An  Act  leading  to  sneh 
results  might,  we  believe,  be  more  appro- 
priately termed  a  statute  to  encourage  the 
violation  of  the  right  of  elective  fianchiae 
than  one  to  protect  and  purify  It. 

A  further  answer  to  the  construction  con- 
tended for  Is  found  In  tbe  [uvvision  which 
prohibits  my  Indorsement  whatever  from 
being  made  upon  nnolHclal  ballots.'  Is  it 
not,  therefore,  the  height  of  absurdity  to 
suppose  that  all  of  the  numerous  and  care- 
fully Worded  provisions  In  respect  to  tbe 
disposition  of  improperly  Indorsed  ballots 
should  be  held  to  apply  only  to  ballots 
which  were  never  required  by  the  law  to  be 
indorsed  at  allT  A  construction  of  a  stat- 
ute -which  changes  its  language  so  as  to  ex- 
dado  Uie  only  subject  upon  which  it  can 
operatei  and  confines  its  provisions  to  one 
which  will  never  probably  occur,  is  with- 
out a  parallel  In  the  history  of  jurispru- 
dence. No  words  can  sufficiently  esprwi 
the  surprise  with  which  an  original  ballot 
rerormer  will  learn  that  the  only  object 
sought  by  him  In  his  struggle  far  ballot  re- 
form was  tbe  exclusion  from  tbe  ballot-box 
of  a  ballot  which  could  never  get  tbereei- 
cept  by  an  improbable  accident.  A  few 
words  more  upon  a  point  to  which  I  bsw 
already  adverted,— the  claim  that  a  litenl 
coostractfon  of  this  Act  would  rsnlt  io  Uis 
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disfranchisement  of  many  TOters.  Those 
▼otera  are  termed  Innoceot,  well-meaning, 
and  apparently  unconscious  instiumeDtB  fn 
the  proceedioEs  which  resulted  la  placing 
in  tba  ballot-boxes  of  Onondaga  County 
upwards  of  1,200  illegal  votes.  Why  they 
are  thought  to  be  entitled  to  these  descrip- 
tive appellations  I  am  unable  to  understand. 
The  law  expressly  forbids  eveiy  voter  from 
revealing  to  anyone  Id  the  polling  place 
the  name  of  any  candidate  for  whom  he  In- 
tends to  vote,  or  to  show  his  ballot,  after  it 
has  been  prepared,  in  such  manner  as  to  re- 
veal its  contents,  and,  In  cane  of  a  violation 
of  these  provisions,  he  is  deem  d  guilty  of 
a  misdemeanor.  Section  85,  Laws  1990, 
amended  1891,  Can  a  voter  who  deposits  a 
ballot  revealing  plainlv  and  conspicuously 
the  names  of  the  candidates  for  whom  he  in- 
tends to  vote  claim  to  be  Innocent  of  a  vio- 
lation of  these  requirementsf  These  voters 
most  certainly  cannot  be  said  to  be  ignorant 
of  the  provisions  of  the  law  under  which 
they  are  exercising  their  franchise,  for  the 
law  itself  requires  that  they  shall  Inform 
themselves  of  its  lequlrementa  respecting 
tiie  form  and  character  of  the  indorsements 
made  upon  their  ballots,  and  refrain  from 
using  such  ba%)ts.  It  is  elementary  that 
every  citizen  is  oreaumed  to  know  the  law. 
This  is  the  settled  theory  of  the  law.  How, 
then,  can  It  be  supposed  that  these  voters 
were  either  in  law  or  fact  unconscious  of  the 
character  of  die  ballot  they  were  using T  It 
was  known  before  the  polls  opened  at  each 
of  thbse  districts  that  the  Republican  ballot^ 
were  improperly  indorsed,  and  this  was  pre- 
-suniably  the  subject  of  public  discussion 
around  the  polls.  Tet  these  voters  delib- 
erately defennined  (tor  they  are  not  permitted 
to  vote  without  deliberation)  to-  use  tbem. 
notwithstanding  their  sonconformity  witii 
the  law.  The  inspectors  of  election  were 
required  under  serious  penalties  to  examine 
the  indorsement  upon  each  ballot  as  it  was 
voted,  and  to  determine  as  to  Its  conformity 
with  the  law,  and  the  voter  was  also  required 
to  see  that  no  mark  on  bis  ballot  revealed 
the  character  of  its  contents.  How,  then, 
can  it  be  consistently  asserted  that  sor  bal- 
lot was  deposited  in  Ignorance,  cither  by  the 
voter  or  the  inspectors,  of  the  fact  that  it 
was  improperly  indorsed?  The  voter  when 

greparing  his  ballot  had  before  him  tbree 
ftllots  properly  indorsed  and  one  improperly 
indorsed.  Wbo  ^ould  be  responsible  for 
the  selection  of  .  the  improperly  indorsed 
ballots,  and  the  consequences  of  a  disobedi- 
ence of  the  law,  but  the  offending  voter? 
But  it  is  urged  that  a  strict  construction  of 
the  law  must  result  in  disfranchisement. 
This  is  true,  but  the  law  plainly  contem- 
plates such  a  result,  and  who  can  complidn 
except  those  who  are  opposed  to  any  restriC' 
tions  whatsoever  upon  the  action  of  an  elec- 
tor? No  advocate  of  the  Reform  Ballot  Law 
can  justly  criticise  a  result  which  was  in 
the  minds  of  its  authors  when  the  law  was 
drafted  and  enacted.  Tbey  clearly  contem- 
plated this  effect  and  determined  that  the 
injustice  which  a  fbw  might  suffer  through 
ignorance,  willful  blindness,  or  inattention 
to  the  requlsBinenta  of  law.  should  not  be 
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permitted  to  defeat  the  great  good  to  be 
secured  to  the  whole  people  by  the  adoption 
of  an  effectual  sobeme  for  thie  purification 
of  elections.  Can  it,  then,  be  seriously 
contended  that  voters  may  knowingly  refuse 
obedience  to  the  conditions  imposed  by  the 
law,  and  still  claim  that  their  votes  shall  be 
counted  as  lawful  ballots?  Such  a  result 
would  transform  the  elaborate  scheme  adopted 
as  a  refonn  measure  into  an  elaborate  moa, 
calculated  only  to  embarrass  and  hamper  tiie 
citizen,  without  adding  a  line  or  word  to 
the  statute  looking  to  the  disqualification  of 
illegal  or  fraudulent  voters  or  the  purifica- 
tion of  elections.  It  was  an  argument  stren- 
uousiy  urged  against  the  adoption  of  the 
law  that  its  numerous  provisions,  compli- 
cated, novel,  and  technical  as  they  were, 
would  necessarily  result  in  the  disfranchise- 
ment of  voters,  but  the  advocates  of  the  law 
contended  that  these  results  were  the  neces- 
sary concomitant  of  any  efficient  ballot  re- 
form law,  and  the  Legislature  deliberately 
and  intentionally  approved  the  adoption  of 
such  restrictions  and  disqualifications.  It 
is  now  too  late  to  discuss  the  wisdom  or  pol- 
ler of  the  law,  and  It  is  certainly  not  per- 
missible to  attempt  its  reform  by  Judicial 
legiulation.  Such  a  course  would  not  only 
destroy  the  effect  of  the  present  law,  but 
would  render  any  future  iegislatlon,  how- 
ever phrased,  subject  to  the  same  power  of 
ooastmctiim,  and  liable  to  be  rendered  again 
ineffectual  through  the  fmce  of  judicial  ia- 
terpretation.  In  accordance  with  these,  views, 
I  think  the  orders  appealed  from  should  be 
affirmed,  and  the  illegal  ballots  excluded 
from  the  ccHnputatlon  m  votes  oast  for  sena- 
tor. 

Andrews.  J.,  dissenting: 

I  dissent  from  the  judgment  In'this  case. 
At  the  November  election  there  were  cast  in 
nine  election  districts,  embraced  within  the 
towns  of  CamilluB,  TuUy,  Elbridge.  and 
Clay,  in  the  county  of  Onondaga,  1,2^2 
official  ballots  for  Rufus  T.  Peck,  the  Re- 
publican csndidate  for  senator  in  the  twenty- 
fifth-  senatorial  district.  It  is  ctmceded  that 
these  ballots  were  cast  by  qualified  electors, 
entitled  to  vote  In  the  election  districts  in 
which  they  respectively  voted ;  that  the  bal- 
lots were  delivered  to  the  electors  by  the 
inspectors  of  election  of  the  election  district 
in  which  the  ballots  were  oast,  and  were 
voted  In  the  usual  way,  and  regularly  do< 
posited  Iq  the  box  by  the  inspectim,  without 
challenge  or  objection.  The  proofs  leave 
□o  room  for  doubt  that  these  ballots  were 
used  by  the  inspectors  and  the  voters  in 

good  faith,  in  Ignorance  of  any  imperfection, 
y  the  judgment  in  this  case  the  1,253  votes 
mentioned  are  declared  to  be  void,  and  the 
board  of  county  canvassers  are  requited  to 
reject  theiB  in  making  their  returns.  The 
judgment  proceeds  on  the  sole  ground  that 
the  printed  indorsement  on  the  ballots  did 
not  state  the  true  number  of  the  election 
district  in  which  titev  were  voted.  The  ex- 
act imperfection  will  more  clearly  apprv 
by  referring  to  a  stogie  case.  The  town  oi 
Camlllut  is  divided  Into  two  election  dis- 
tricts.  In  the  first  election  district  148  taaU 
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lots  \vere  cast  for  Bnfus  T.  Peck  for  senator, 
with  the  printed  Indoraement "OfBcial  Bal- 
lot for  Second  District  Poll,  Town  of  Camil- 
las, Norember  8,  1801,"  followed  by  a  fac 
timite  of  the  signatnre  of  tlie  county  clerk 
of  Onondaga  County,  In  the  second  election 
district  a  similar  number  of  ballots  were  cast 
for  Rufua  T.  Peck  for  senator,  indorsed 
"Official  Ballot  for  First  District  Poll,  Town 
of  Camillus,  NoTember  8,  1891,"  followed 
by  the  signature  of  the  County  clerk,  as  in 
the  other  case.  The  substance  of  the  matter 
is  that  the  ballots  prepared  and  Intended  to 
be  used  In  the  secoud  election  districts  of 
Camillus  were  used  in  the  first  election  dis- 
trict, and  conreraely,  the  ballots  prepared 
and  Intended  for  the  first  election  district 
were  used  and  voted  in  the  second  district. 
The  ballots  fn  both  districts  were  Identical 
In  all  respects  except  in  the  number  of  the 
election  distrirt  indorsed  thereon.  It  does 
not  appear  that  the  fact  that  the  ballots 
were  indorsed  with  the  wrong  number  of  the 
election  district  was  discovered  by  the  in- 
spectors, the  voters,  or  by-standers,  or  was 
in  any  way  called  to  their  attention  on  the 
day  Of  eIectl(Hi.  The  fat^  In  regard  to  the 
liallots  cast  in  the  other  towns  are  the  same 
W  those  in  respect  to  the  ballots  in  the  town 
of  Osmillus.  Counting  the  1,253  ballots  for 
Bufus  T.  Peck,  he  was  elected  senator.  Re- 
jecting them,  John  A.  Nichols,  the  Demo- 
cratic cnndldate  for  the  mme  t^ce,  will 
receive  the  certificate.  The  fndgment  of  tlie 
oourt  results  tn  this:  The  candidate  who 
received  a  minority  of  the  votes  of  the 
qualified  electors  in  the  twenty-fifth  senator- 
ial district  is  declared  elected,  and  the  can- 
didate who  received  a  majority  of  such  votes 
is  deprived  of  his  office. 

The  explanation  of  the  mistake  which  has 
produced  fte  present  complicatloo  Is  simple. 
The  Ballot  Iaw  imposes  upon  the  coaoty 
clerk  of  each  county  the  duty,  after  nomina- 
tlons  by  political  parties  or  by  the  requisite 
number  of  citizens  have  been  made  and 
certified,  to  prepare  and  print  ballots  for 
each  election  district  in  the  county,  in 
number  twice  as  many  of  euh  kind  as  there 
were  persons  who  Voted  or  were  registered 
in  the  district  at  the  last  preceding  election. 
It  is  also  directed  that  on  the  hack  of  each 
ballot  shall  be  printed  the  words  "Official 
Ballot,**  and  also  the  number  of  the  nolling 
district  for  which  it  was  prepared,  tlie  date 
of  the  electlm,  and  ajbe  aimiU  of  the  sig- 
nature of  the  county  clerk.  The  ballots  for 
the  county  of  Onondaga  were  prepared  by 
the  county  clerk,  and  printed  and  indorsed 
in  exact  conformity  with  the  statute,  and  for 
each  election  district  were  printed  the  proper 
number.  Indorsed  with  the  number  of  the 
election  district  for  which  *  they  vere  'in- 
tended. The  duty  of  distributing  the  ballots 
so  that  the  proper  ballots  shall  reach  the 
inspectors  of  the  several  election  districts  is 
pUced  Upon  the  clerk  of  the  county  and  the 
clerks  of  t^wns  and  cities,  ^ch  performing 
A  separate  part  of  the  service.  It  iti  the  duty 
of  the  county  clerk  to  place  the  ballots  of 
AAch  kind  In  separate  ^led  packages,  and 
mat^k  on  th«  outsld« '  of  each  phcbage  the 
pollittB'  illaee  for-'wblch  ft  Is  Intended,' an^ 
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the  number  of  ballots  li^closed.  He  is  to 
cause  these  packages  to  be  delivered  to  the 
clerks  of  the  proper  towns  and  cities  within 
his  count;^,  on  Saturday  before  election,  and 
take  receipts  therefor.  The  clerk  to  whom 
they  are  delivered  is  required  to  retain  the 
packages  unopened,  until  the  morning  of 
election  day,  and  at  the  opening  of  the  polls 
In  each  elation  district  to  deliver  the  sealed 
packages  to  the  Inspectors  of  election  of  the 
district  for  which  the  packages  are  marked, 
and  take  their  receipts.  By  mistake  or  inad- 
vertence of  the  county  clerk  of  Onondagm- 
County  or  of  his  subordinates  the  packages- 
of  Republican  ballots,  prepared  for  one  elec- 
tion district,  were  marked  on  the  outside  with 
the  number  of  another  district  in  the  same 
town.  For  eiaraple,  in  the  case  of  the  town 
of  Camillus,  the  ballots  indorsed  "First  Dis- 
trict Poll"  were  bisrked,  on  the  outside  or 
the  package,  "Second  District  Poll,*  and 
those  prepared  for  the  second  election  district 
were  wrongly  marked  on  the  outside  of  the 
package  "First  District  Poll.*  I  have  char- 
acterized the  action  of  the  county  clerk  or 
of  his  subcnrdinates  as  a  mistake  or  inadver- 
tence. The  moving  papers  contain,  it  is. 
true,  some  general  allegations  that  this  mis- 
placing  of  the  ballots  was  dni^ned  and  done 
with  a  fraudulent  intent.  This  is  denied  in 
the  opposing  aflidavits,  and  there  is  nothing- 
in  the  circumstances  to  justify  a  suspicioik 
that  the  ballots  were  intentionally  misplaced. 
But  It  Is  sufficient  to  ms  that  by  the  ezpresn 
written  stipulation  of  the  parties  the  charge 
of  fraud  orcollusion  in  the  moving  affiilavits. 
is  waived.  If  this  issue  had  been  insisted 
upon,  and  the  fact  was  material,  the  per- 
emptonr  writ  could  not  be  upheld,  and  tho 
proceedings  would  neceasarily  fall,  alnoM  it 
is  settled  that  a  peremptory  mandamua  can- 
not issue  in  the  first  Instance  where  a  material 
fact  is  put  in  issue,  but  In  that  case  the 
moving  party  will  be  put  to  his  alternative 
writ,  so  that  the  other  par^  may  have  an 
opportunity  to  try  the  issae  preaented.  It  is 
faid  that  there  are  nearly  900  election  dis- 
tricte  in  the  county  of  Ontmdaga.  There 
were  four  tickets  in  nomination,  and  fw  SOO 
election  districts  800 separato'packages  would 
he  required.  The  fault  committed  in  the 
county  clerk's  office  was  not  In  the  prepara- 
tion or  indorsement  of  the  ballots,  but  in 
their  distribution  only. 

The  judgment  of  tin  oourt  that  the 
ballots  are  void,  and  cannot  be  mooned  in 
eanvassing  the  vote  for  senator,  is  placed 
upon  that  clause  In  section  81  of  the  Ballot 
Law,  which  declares  that  ''no ballot  that  has 
not  the  printed  official  indorsement  shall  be 
counted,  except  such  as  are  voted  in  accord- 
ance with  section  twenty-one  of  this  Act." 
Section  .91  regulates  ana  defines  the  dutina 
of  inspectors  of  election  In  canvassing  votea, 
and  the  qiiesiion  is  whether  the  clause  quoted 
applies  tp  the  votes  now  In  controversy.  In 
my  judgment  the  construction  placed  upon 
this  clause  by  the  majority  of  the  court 
proceeds  tipon  a  plain  misconception  of  its 
meaning.  It  -vna  a  leading  purpose  of  the 
Ballot  Law  to  ptevent  the  nae  by  voters  at 
election  pt  unofficial' Uallots.  Hie  wl»ol(^ 
machinery  of  the  statute  baa  fltls  object  in 
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view.  'Tbc  statateprescril>es  Id  great  detail 
bow  nomtnatimis  for  office  ^all  be  made  and 
authenticated.  It  doea  oot  seek  to  control 
tlie  free  action  of  political  parties  Id  aomi- 
mCtng  candidates  for  publlo  offloe;  nor  does 
it  prevent  any  voter  from  voting  for  any 
peraoQ  be  may  choose  to  v«te  for,  ivhetber 
he  has  been  regutarlr  put  in  nomfDatfon  or 
not.  The  statute  does  reqaire,  however, 
that  In  all  oaws  excefrt  ttiose  meatl<Hied  In 
section  ai  the  voter  afaall  use  the  official 
ballot  In  exercising  the  right  of  soffrage. 
He  may  vote  for  any  or  none  of  the  candt> 
dates  whose  names  are  on  the  official  ballot, 
or  substitute  other,  names,  in  whole  or  fn 

ri,  for  those  printed  thereon.  Bat  when 
desires  to  vote  for  persons  not  on  the 
printed  list,  bis  purpose  can  only  be  made 
effectnal  through  tbe  use  of  the  official  baU 
lot.  Ho  may  write  or  paste  upon  the  official 
ballot  the  name  of  any  person  for  whom  he 
desires  to  vote.  If  pasters  are  used,  tbey 
must  be  used  on  the  official  ballot,  and  not 
otherwise,  l^e  voter  la  not  pwmltted  to 
prepare  his  own  ballot  upon  a  paper  other 
than  the  <^cial  ballot,  except  in  the  cases 
mentioned  in  section  SI.  The  intent  of  the 
Legislature  to  rirerent  the  use  of  any  other 
than  official  ballots  is  plainly  apparent  from 
the  whole  sclieme  of  the  Ballot  Law.  Bearing 
this  In  view,  the  meaning  and  application 
of  the  clause  in  section  81,  above  quoted, 
are  very  plafn.  In  an  election  conducted  In 
accordance  with  law  only  two  descriptions 
of  ballots  could  lawfully  get  into  tfa«t»llot- 
boz.  viz.,  ofSctal  ballots  and  such  uoofficfal 
ballots  as  are  permitted  in  the  contingencies 
■pecifled  in  section  21.  If  In  canvassing  the 
votes  unofficial  ballots  are  found,  not  cominv 
within  the  cIbsb  of  unofficial  ballots  i^McIfleS 
in  that  section,  tbe  concl«sion  is  inequitable 
that  they  came  there  by  fraud  or  mistake. 
It  was  to  meet  this  situation  that  the  clause 
in  section  81  was  Inserted :  "  No  ballot  that 
baa  not  the  printed  official  Indorsement  shall 
be  ••counted,  except  such  as  are  voted  in 
accordance  with  section  twenty-tme  irf  this 
Act."  The  meaning  is  the  same  as  if  tfad 
section  read :  "No  unofficial  ballot  shall  he 
eounted,  except  such  as  are  voted  In  accord- 
ance with  section  twenty-one  of  this  Act." 
lliat  the  1,359  tnllots  in  question  were 
ofllcial  ballots  cuinot,  in  my  judgment,  be 
•ucccasfully  controverted.  They  were  pre- 
pared and  nrinted  as  official  ballots; 'indorsed 
as  official*  ballots,  distributed  as  official 
ballots,  aAd  voted  as  official  ballots.  No 
one  could  mistake  their  identity  as  facial 
ballots.  The  mont  that  can  be  said  is  that,' 
asthev  were  not  tbe  ballots  deslimed  to  be 
used  In  the  particular  election  district  In 
vPhicb  tbey  were  voted,  and  bod  on  them  tbe 
Dumber  of  another  election  district,  tli«y 
were,  as  to  the  poll '  where  used,  Imperfect 
tMllots.  But  this  did  not  take  from  them 
the  character  of  official  ballots.  The  thirty- 
titst  section  Mly  excludes  tbe  counting  of 
ballots  that  have  not  the  "sprinted  official 
indorsement.''  Those  ballets  had  the  **pr1ntei 
official  IndOrtMnent"  of  tbe  <proper  offlov; 
By  mistake  In  dti^lbutloo  the  ballots  went 
to  ibe  wronff  district.'  The  atatute  does  not 
put  It  in  ue  povCT  of  inapscton  to  reject 
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from  the  count  ballots  autbentloMed  as  official 
ballots,  because  they  have  been  voted  in  an- 
other district  than  that  for  which  they  are 
prepared.  There  is  no  distthctloa  in  the 
character  of  the'  ballots  prepared  for  one 
district  from  tboee  prepared  for  another. 
The  unsobstantlnl  character  of  the  objection 
to  the  ballots  in  question  strikingly  appears 
when  the  object  of  requiting  the  nummr  of 
the  election  district  to  Im  nrinted  on  the 
ballot  is  considered.'  Thb  law,  in  order  to 
secure  the  preparation  and  distribution  of  sn 
adequate  number  of  ballots  for  the  use  of 
electors,  requires  the  county  cterk  to  prepare 
and  print  for  each  election  district  a  number 
of  baUots" measured-  by  Mte  number  of  per- 
sons wbo  voted  or  were  reglsterAl  in  tbe 
dlMrltit  at  the  last  preceding  election.  Tbe 
provision  that  the  number  of  tbe  electi<« 
district  be  Indorsed  on  the  ballots  was  in- 
serted as  a  safeguard  against  a  mistake  by 
the  coun^  clerk  in  preoaring  the  requisite 
number  of  ballots,  or  in  their  dlstributioii. 
The  provision  that  tbe  ballots  should  have 
Indorsed  thereon  tbe  number  of  the  election 
district  was  not  intended  as  a  means  of 
identifying  them  as  offlclal  ballots.  This 
was  provided  for  by  other  Indications,  which 
were  certain  and  unequivocal. 

The  conclusion  I  have  reached  as  to  the 
construction  of  section  81  is  reinforced  by 
other  ooosideratlons.  By  the  Ballot  Law  the 
State  assumes  the  duty  of  providing  official 
ballots.  Tbe  voter  has  no  right  to  IntMfers 
either  In  their  printing  or  distribution.  In 
distributing  the  ballots,  the  State,  through 
designated  offlcialo,  commits  an  error,  and 
ballots  designed  fbr  one  district  an  sent  to 
another.  By  reason  of  this  error  It  is  held 
that  the  voter  who  uses  tbe  ballot  fumlsbsd 
In-  tbe  State  Is  deprived  of  the  right  to  have 
his  vote  counted.  If  the  constmetion'  of 
section  81,  adopted  by  the  majority  of  the 
court,  Is  correct,  it  would  deserve  serious 
consideration  whether  tbe  provision  in  ques- 
tlrai  can  stand  consistently  with  the  dnisti- 
tutiOD,'  which  secures  to  oveiy  qual  ifled  voter 
the  right  of  suffrage.    But,  passing  this 

KInt.  It  Is  to  be  observed  that  under  th<> 
Hot  Law  the  voter  is  practically  compelled 
to  use  the  official  ballot  furnished  at  the 
polls.  The  twenty-fourth  section,  after  di- 
recting that  at  the  opening  of  tb6  polls  the 
inspe<Sors  shall  open  the  pM^ages containing 
tbe  ballots,  and  place  them  in  diarge  of  the 
ballot  clei^s,  proceeds:'  "The  ballot  clerks 
shall  thereupon  deliver  to  the  voter  and  the 
voter  shall  receive  and  take  with  him  into 
tbe  booth  or  compartment)  one  of  each  kind 
of  ballots,  which  shall  have  been  furnished 
for  use  at  soch  polling  place."  The  twenty- 
fifth  section  declares  tnat,  "on  receiving  hlei 
ballots  the  voter  aball  forthwitb-.  and  with- 
out leaving  tbe  iDcleOMl  space,  retfre  alone 
to  one  of  tine  voting  booths  or  oompartraenta 
so  provided,  and  ^all  prepare  bis' ballots." 
He  may  attach  a  paster  ballot  to  the  official 
ballot,  or'  write  tbweon  the  name-  of  any 
person  fm*  whom  he  desires  to  vote.  But 
whatever  chanM  be  makes  mnst  be  indlcated- 
on  tiie  oSUA*\  ballot.  Upon  the  question  of 
I^Blatlve  Intont,  is  1«  onneeivable  tiiat  It 
was-^  IntentliHi  of  tbsf  Leglslatute  'to  en- 
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acting  Bcctioa  Bl  to  piaoe  upon  tbe  voter  the 
responsibiUty  of  ascertaimog  whether  an 
official  ballot  delivered  to  him  correspoDds 
io  every  parttcular,  in  form,  size,  and  in- 
dorsement, with  the  description  in  the  statute, 
at  tbe  peril,  in  case  of  misjudgment,  of  a 
forfeiture  of  his  vote?  Tbe  Legislature  must 
be  supposed  to.  have  knowa  that  the  gnat 
majority  of  voters  are  plain  men,  who 
would  not  be  familiar  with  the  details  of  a 
complicated  statute.  They  come  to  tbe  polls 
without  auy  vote  prepared.  The  law  obliges 
tliem  to  receive  the  ballot  furnished  them  by 
the  election  officers,  and  upon  that  to  indicate 
the  changes  desired.  Tlie  misstating  on  tbe 
ballot  or  the  proper  number  of  the  election 
district  would  not  be  likely  to  attract  their 
attention,  and  in  tbe  case  in  question  it  was 
known  net  tber  to  the  inspectors  nor  the  voters. 
Assuming  that  section  81  is  capable  of  two 
constructions, —one  preserving  the  right  of 
the  voter,  and  the  other  forfeiting;  it, — can 
it  be  doubtful  which  construction  ought  to 
prevail?  Shall  the  right  be  sacrifioed,  or 
stiall  the  statute  be  construed  so  as  to  uphold 
and  maintain  the  right?  Tbe  question  sug- 
gests its  answer.  The  conditioos  un^r 
which,  by  section  31,  the  rotor  Is  authorized 
to  use  an  unofficial  ballot,  did  not  exist. 
This  is  insisted  upon  at  length  in  tbe  brief  of 
the  counsel  for  tbe  relator.  It  emphasizes  the 
helplessness  of  tiie  voter,  and  the  moral  coer< 
cion  under  which  he  was  placed,  to  use,  if 
be  voted  at  all,  the  official  ballot  furniabed. 

The  point  upon  which  tbe  most  stress  is 
laid  in  tbe  prevailing  opinion  is  that  the 
wrong  number  of  the  election  disuict  in- 
dtHMo  on  the  ballots  deprived  tiiem  of  tlie 
character  of  official  ballote,  and  also  afforded 
inspectors  and  by-etanders  a  means  of  aaoer- 
taining  bow  the  voter  voted.  That  the  ballots 
were  official  ballots  has  already  been  shown. 
If  tbey  were  not  official  ballots,  then  the 
consequenoe  would  necessarily  follow  tb^, 
if  all  tb»  ballots  voted  In  any  election  district 
had  been  of  tbe  same  character,  tbe  whole 
vote  would  have  to  be  rejected,  irrespective 
of  Uiequestion  of  identification.  Intnecase 
BuppoMdof  ballots  allof  which  were  affected 
with  the  same  Imperfection,  Uiere  could  be 
no  identification  of  a  particular  vote.  The 
misoumbering  of  tna  election  district 
happened  to  De  on  the  Republican  ballots 
only.  If  this  fact  bad  been  ktiown,  then  tbe 
use  by  a  voter  of  that  ballot  would  be  some 
Indication  bow  be  voted.  The  nncertalaty 
would  arise  from  the  fact  that  the  voter  might 
have  attached  a  paster  bal  lot,  or  written  upon 
the  ballot  the  names  of  persons  other  than 
those  printed  thereon.  It  is  doubtless  true 
that  it  was  one  of  the  purposes  of  the  electtwi 
law  to  secure  more  perfectly  than  tbecetofore 
the  secrecy  of  the  ballot.  To  attain  this  md, 
the  Balfot  Law  contains  special  provisions. 
By  the  twenty-ninth  section  Inspectwa  of 
election  are  prohibited  from  depoettlng  in 
tbe  ballot-box  "  any  ballot  that  is  torn  or  has 
any  other  distli^piishiug  mark  on  the  ontatde 
thereof. "  The  wrong  niunber  of  the  election 
district  printed  on  those  ballots,  it  is  said, 
was  a  distinguishing  mark,  within  thls^  pro- 
hibition, and  that  toey  ought  not  for  that 
reason  to  have  been  receiTed  or  deposited  in 
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the  ballot-box  by  the  inaoecbwa.  But  Ihey 
were  in  fact  received  and  deposited.  If  theae 
ballots  could  have  been  treated  bv  the  in- 
spectors, of  election  as  marked  ballots,  thej 
were  not  so  treated,  and  that  subject,  uofler 
the  arrangements  of  tbe  statute,  has  passed 
beyond  tb^  power  of  the  courts  to  rovicw. 
Section  81  makes  special  provialotu  for 
raising  and  Investigating  too  questira  of 
maiked  bal  lots.  If  during  tlie  canvass  of  the 
votes  or  immediately  after  tta  completion, 
any  inspector  or  watcher  declares  bis  belief 
that  any  particular  ballot  has  been  written 
upon  or  marked  with  intent  that  tlw  sune 
may  be  identified**  it  is  made  the  duty  of  tbe 
inspectors  to  write  their  names  on  tbe  bock 
thereof,  and  attach  it  to  their  oertiflcate, 
with  a  specific  statement  of  tbe  grounds  upon 
which  itavalidityisqueetioned.  Tliereafter, 
and  within  thirty  days  after  the  filing  of  a 
certificate  declaring  the  result  of  the  electicm. 
the  matter  may  be  inquired  into  by  a  writ 
of  mandamus  issued  out  of  tbe  supreme  court, 
against  tbe  board  of  canvassers  or  officer* 
"by  whom  the  ballots  were  counted;"  and 
the  section  then  provides  for  the  trial  and 
determination  of  the  question  of  their  valid- 
ity. Tbe  1,252  ballots  in  question  were 
not  challenged  as  marked  ballota,  were  not 
returned  as  marked  ballots  and  tbey  were 
burned  by  the  Inspectors,  after  the  completicm 
of  tbe  canvass,  oo  the  night  of  election.  The 
present  proceeding  is  not  taken,  and  onuld 
not  have  been  taken,  under  tbe  provisions  of 
section  31.  relating  to  marked  ballots,  and 
this  is  admitted  by  tbe  counsel  for  the  re- 
lator. Tbe  whole  qnestlon  comes  bock  to 
the  one  point,— of  the  meaning  of  the  clooan 
in  section  81,  which  declares  that  "no  ballot 
that  has  not  the  printed  official  indorsement 
shall  be  counted,  except  such  as  are  voted 
in  accordance  with  the  provisions  of  section 
31  of  this  Act."  Tbe  conclusion  of  the  ma- 
jority of  this  court  as  to  the  const  ruction  of 
this  clause  is  sought  to  be  stfengthened 
by  reference  to  section  99,  wbtdi  provtdea 
that  "no  inspector  shall  deposit  Id  a  ballot- 
box,  or  permit  any  other  person  to  deposit  in  a 
bellot-lrax,  on  election  day,  any  ballot  which 
is  not  properly  indorsed  and  numbered,  ex- 
cept in  tbe  cases  provided  in  section  twenty- 
one  of  this  Act;  nor  shall  any  inspector  at 
election  deposit  in  a  ballot-box,  or  permit 
any  other  person  to  deposit  UtereUi,  om 
election  day.  any  ballot  that  Is  torn,  or  bos 
any  other  dlstingnisbing  mark  on  tbe  outside 
thereof."  It  Is  said  that  the  ballots  io 
question  were  not  properly  indorsed,  and 
that  inspectors  sbould  have  refused  to  receive 
or  deposit  tAum,  and  that  they  come  within 
the  description  of  ballots  which  the  statule 
in  section  81  dedarsi  "shall  not  be  ocmntod.' 
This  arsrument  leads  to  most  tncDngruons  and 
absurd  results.   It  will  be  noticed  that  the 

rindiibitioo,  In  aectioo  30,  against  deposit- 
ng  certain  ballots,  applies  to  balloto  not 
properly  indorsed,  and  also  to  marked  bal- 
lots. Bot.  If  merited  ballots  are  noBivvd 
and  deposited  la  tlie  box,  they  are  neverthe- 
less to  DO  counted.  Tbe  declaration  la  (sec- 
tion 31),  "Such  ballots  shall  be  oouated  in 
estlmatiag  the  result  of  on  eleetion.*  Hw 
court,  under  aectloa  SI,  aoj  pa«  vpon  tin 
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validity  of  such  ballots  in  a  judicial  pro> 
ceediog  authorized  by  the  sectiou.  But  the 
<!ourt  on  such  inquiry,  cannot  hold  them  in- 
valid, unless  it  finds  as  a  matter  of  fact  Uist 
the  mark  was  placed  on  the  ballot  by  the 
v<iier,  or  by  any  other  person  to  his  knowl* 
«dge.  "wiUi  intent  that  such  ballot  shall 
afterwards  be  identified  as  the  one  voted  by 
taim. "  But  by  the  construction  placed  by  the 
majOTity  of  the  court  on  the  sbove^quoted 
clause  in  section  81,  if  official  ballots,  not 
indorsed  in  exact  conformity  with  the  statute 
are  found  in  1^  box,  they  are  to  be  rejected 
peremptcn-ily,  although  the  ballots  were 
furnished  by  the  public  officials,  and  were 
voted  without  knowledge  of  any  Imperfection 
therein,  and  without  any  intent  to  violate 
the  statute.  It  may  be  safely  assumed  that 
the  Legislature  never  intended  to  make  such 
a  distinction  between  the  two  cases. 

Oases  have  been  cited  from  the  oourti  of 
other  states  holding  that  where  elecfcioD  laws 
prescribe  that  ballots  of  a  certain  description 
shall  not  be  counted,  the  statute  must  be 
followed.  In  the  view  I  take  of  the  meaning 
of  our  statute,  these  decisions  are  irrelevant 
to  the  discussion.  The  statute,  in  mv  opinion, 
does  not  prohibit  the  counting  of  ihe  iiallots 
in  question.  The  mistake  in  the  number  of 
tiie  electiiHi  district  indorsed  on  the  ballots 
may,  to  a  limited  extent,  have  enabled  by- 
standers to  judge  how  the  elector  voted. 
But  this  was  the  result  of  an  accidental  and 
unforeseen  error  in  the  distribution  of  the 
ballots,  for  which  the  elector  was  in  no  way 
responsible.  To  reject  these  votes  on  the 
^rouod  that  the  policy  of  a  secret  ballot  was 
uiereby  invaded,  would  be  snbordinatlne  the 
right  of  suffrage  to  an  unanticipated  incident, 
not  ctmtemplated  or  provided  for  by  the 
Xiegislature.  It  does  not  mitigate  the  in- 
ju^lce  of  the  judgment  in  this  case  to  say 
that  it  is  the  mujority  of  votes,  as  ascer- 
teined  in  the  muner  provided  by  law.  by 
whidi  elections  are  to  be  determioed.  This 
rule,  which  no  one  disputes,  does  not  absolve 
courts  from  the  duty  to  seek  a  construction 
of  the  statute  which  will  prevent  a  forfeiture 
of  the  highest  political  right  possessed  by 
the  citizen  under  the  OonstTtnttrai,  when,  as 
ia  thiscase,  hehaabeen  guilty  of  no  wrong, 
and  the  fault  was  committed  by  the  officers 
o£  the  State.  This  decisicm  dwregards  the 
rule,  hoary  with  age,  that  penal  proviaicms 
in  statutes  are  to  be  strictly  construed  against 
the  State  and  in  favor  of  the  citizen.  Stat- 
utes in  derogation  of  liberty  or  property  are 
subject  alike  to  the  '^Mration  of  this  benig- 
nant principle.  Is  It  leas  important  to  pro- 
tect Uie  right  of  the  citizen  in  the  exercise 
of  the  suffrage?  This  decision  defeats  the 
will  of  the  majority,  and  subverts,  in  the 
particular  case  the  fotmdation  principle  of 
republican  goveroment ;  and '  this,  upon  a 
narrow,  technical,  harsh,  and  unneoessary 
constru^tionof  the.law.  Ijaplaceof  proteot- 
ing  the  right  of  suffrage.  It  destroys  it.  It 
takes  hold  of  an  unforeseen  and  accidental 
Incident,  and  builds  upon  that  a  forfeiture 
by  inferenceand  ccmatruction.  Thisdecision 
opens  the  way  for  fmuds  upon  the  suffrage, 
wide-reaching  in  their  effects.  In  18M  the 
electoral  vote  of  this  State  was  cast  by  elect- 
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ors  who  received  a  plurality  of  votes  less 
than  the  number  rejected  by  this  decision. 
Corrupt  officials  can  with  reasonable  safety 
tamper  with  the  distribution  of  ballots,  and 
allege  mistake,  which  it  will  be  hanl  to 
disprove.  Having  a  firm  conviction  that 
this  judgment  is  wrong,  I  oumot  do  other- 
wise than  record  my  disBent. 

Peckham,  J.,  dissenting : 

X  dissent  from  the  conclusions  arrived  at 
by  the  majority  of  my  brethren  in  this  case, 
but  do  not  desire  to  express  my  views  at  any 
great  length.  The  question,  though,  is  of 
so  much  public  importance  that  it  seems  in- 
cumbent upon  me  to  give  some  of  the  rea- 
sons which  compel  my  dissent.  The  facts 
aro  undisputed.  Mr.  RufusT.  Peck  received 
more  votes  than  any  other  candidate  for  sen- 
ator in  the  twuiMr-fifth  senatorial  district, 
and  a  plumlity  of  880  vot«a  over  the  next 
highest  candidate  tor  that  office.  By  the 
judgment  of  this  court  this  plurality  is 
stricken  ont,  and  one  of  670  is  given  to  the 
relator.  The  ballots  of  l,3o2  electors  of  that 
senatorial  district,  which  were  deposited  on 
tiie  day  of  election  for  Mr.  Peck  without  the 
slightest  objection  in  any  of  the  election 
districts,  aro  to  be  cast  aside  in  one  mass. 
The  reason  alleged  is  that  a  mistake  was 
made  in  the  distribution  of  the  Republican 
official  ballots,  by  which  those  bearing  the 
indorsement  of  one  election  district  were 
sent  to  another  election  district  in  the  same 
town,  and  vute  verm,  80  that,  for  instance, 
the  indOTsement  on  the  ballots  actually  voted 
in  the  first  election  distrfct  of  the  town  of 
Camillus  boro  the  number  of  the  second  elec- 
tion district  in  the  same  town,  while  those 
for  the  second  bore  that  of  the  first.  The 
indorsement  axnplied  in  all  respects  with 
the  law,  uolees  this  error  made  the  ballot 
worthless,  and  rendered  it  the  duty  of  the 
inspectors  of  election  to  refuse  to.permit.it 
to  foe  deposited  in  the  box,  or,  it  deposited, 
to  be  counted.  The  ballots  were  voted  in 
fact  without  any  objection  or  challenge  in 
a  single  instance  by  any  human  being,  and 
were  counted  by  the  inspectors  of  election 
without  a  protest  from  any  source.  No  one 
then  supposed  they  were  illegal  or  uncdBcial 
ballots.  The  county  canvassers  are  now,  by 
the  judgment  of  this  court,  to  be  directed  to 
disregard  every  one  of  them,  and  the  result 
will  be  to  reverse  the  action  of  the  electors 
in  that  senatorial  district,  so  far  as  this  court 
can  do  it,  and  to  cause  a  certificate  of  elec- 
ti(Hi  to  issue  to  one  who  in  tvA  never  was 
elected  by  a  plurality  of  votes.  It  1b  not 
claimed  that  any  but  qualified  voters  voted 
at  Uie  election  in  this  senatorial  district,  and 
it  was  conducted  quietly,  honestly,  and 
fairly,  so  far  as  these  papers  disclose,  with- 
out a  thought  of  the  danger  impending  over 
such  election  by  a  slight  mistake  in  the  dla- 
^bution  of  these  ballots,  in  regard  to  the 
commission  of  which  not  one  <»  the  men 
who  voted  them,  so  far  as  appears  by  the 
record,  was  in  tiie  least  degree  responsible. 
The  mere  statement  of  the  proposition  to  re- 
verse the  resnlt  of  an  election  under  such 
circumstances  and  for  such  a  cause  Is  calcu- 
lated to  create  in  most  minds  a  feeling  that. 
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if  Actuallj  ooD&iimmated,  gmes  injustice 
vould  tiiereby  be  done,  and  tuat  no  fair  read- 
ing of  any  ballot  law  would  peimit  Its  con- 
summatioQ.  To  utterly  disfrancliise  hun- 
drads  of  innocent  legal  voters  because  tbe 
employ^  or  messenger  of  some  {lublic  officer 
mane  a  mistake  like  tbe  one  in  question, 
seems  to  me  to  work  a  burlesque  on  tbe  Bal- 
lot Act  and  its  construction.  Where  any 
particular  constmction  wliicli  is  given  to  an 
Act  leads  to  gross  injustice  or  absurditv,  it 
generally  be  saia  tliat  there  is  fault  in 
the  construction,  and  that  such  an  end  was 
never  Intended  or  suspected  by  tbe  framers 
of  the  Act.  A  construction  of  tlie  kind 
placed  upon  the  Act  here  under  discussion 
certainly  tends  to  bring  the  law  Itself  into 
contempt.  This,  I  think,  is  a  misfortuBe, 
for  I  believe  tbe  purpose  of  tbe  Act  to  be 
most  commendable,  and,  if  it  received  a  lea- 
Bonable  interpretation,  its  operation  would 
be  beneficent.  The  ooostniclion  of  this  Act 
by  tlie  majority  of  the  court  is,  as  I  believe, 
wholly  unnecessary  and  (I  say  it  with  great 
respect)  unreasonable.  As  to  the  proper 
meaning  to  be  given  these  particular  sections 
of  the  Ballot  Act  I  concnr  substantially  In 
tbe  views  expressed  by  Andrews,  J.  The 
general  object  and  purpose  of  tbe  Act  may 
be  learned  from  its  title,  being  to  promote 
the  independence  of  voters  at  public  elec- 
tions, enforce  the  secrecy  of  the  ballot,  uid 

Erovlde  for  the  printing  and  distribution  of 
allnta  at  public  expense.  To  these  ends 
official  luUots  are  to  be  provided  by  a  pub> 
Ho  4^oer,  with  whom  the  names  of  all 
-parties  nominnted  for  olfloe  are  to  be  filed, 
and  this  ofQoer  is  to  see  to  the  printing  of 
such  ballots.  Forthe  purpose  of  identifying 
tbe  ballots  as  ofHctal,  they  are  to  be  printed 
in  a  uniform  way,  upon  tbe  same  kind  of 

eper,  and  tm  tbe  back  of  each  ballot  is  to 
pHated  in  prescribed  tvpe  the  WMds, 

"OOcinl  ballot  (or  and  after  the 

word  **for*  shall  follow  the  designation  of 
the  polling  place  for  which  the  batlot  is  pre- 
pared, the  date  of  the  election,  and  a/i« 
mtnik  of  the  signature  of  the  county  clerk ; 
and  tbere  is  to  be  no  caption  for  iDdonement 
upon  the  ballot  other  tnan  as  above.  These 
official  ballots  are  to  be  distributed  by  the 
connty  clerk  to  the  town  and  city  clerks, 
and  by  them,  on  tbe  day  of  election,  to  the 
various  election  polls  In  the  town  and  city. 
If  they  are  not  furnished,  then,  under  the 

Erovisfons  of  the  Act  unofficial  ballots  may 
D  used.  If  the  official  ballots  are  furnished, 
they  alone  can  be  used,  and  no  ttnoffictal 
ballot  can  he  deposited  In  the  box  or  counted 
by  the  Inspectors. 

It  seems  to  me  plain  that  official  ballots 
were  furnished  the  various  election  districts 
in  question  bpre,  and  that  they  did  not  cease 
to  be  such  official  ballots  becaose  of  tbe  mis- 
take described.  Tbe  argument  for  the  re- 
spfwdetit  ii  that  these  oallots  were  "not 
properly  indorsed, "  and  benoe  should  not  be 
recelvea  or  counted  within  section  89.  That 
section  does  not,  in  my  judgmrat,  unbrace 
bU(A  »  case.  '  The  ballot  was  "properly  in- 
dorsed* when' printed,  for  itlMd  on  it  coth- 
injot  bat  tite  words  and  figures ;  provided  for 
by  sttftutet  It  bad  been  printed  at  the  pub- 
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lie  expense  by  tbe  proper  public  officer,  or 
under  his  direction,  and  had  been  sent  out 
for  dfstribution  according  to  the  provisiooB. 
of  the  statute,  and  had  twen  Imiught  to  tbt 
polls  by  or  under  the  directim  of  tbe  town 
clerks  respectively.  Hence,  when  they 
thus  delivered,  they  still  bore  the  character- 
istics of  the  official  ballot,  and  were  sndi 
ballots.  The  statute  meaas  that  wboi  offi- 
cial ballots  are  thus  provided  no  uaofBdal 
ballot  can  be  cast,  ana  if  cast  shall  not  be 
GODoted.  These  official  ballota  did  not  b^ 
come  DDCffloial  by  this  accident.  It  is  ssid 
that,  if  this  be  vae  correct  interpretation  or 
tbe  Act,  then  a  way  has  been  found  by  whidi 
to  positively  identify  the  kind  of  ballot 
each  v(rter  casts,  and  the  law  is  in  this  wbj- 
rendered  wholly  nugatory.  This,  however, 
is  not,  I  think,  the  inevitable  leaolL  b 
the  first  place,  we  are  boDDd  to  aasome  that 
publiooffloers  will,  as  a  uuial  thing,  honestly 
perform  their  official  duties.  Ctovenuneat 
could  not  be  carried  tm  were  we  to  proceed 
on  the  assumption  that  every  public  officer 
is  a  criminal  in  disguise,  and  leady  at  the 
first  opportunity  to  cheat,  sttail,  or  oUierwise 
violate  tbe  law.  Some  reliance  must  neces- 
sarily be  placed  oa  average  offical  integri^ 
and  Intelligence.  It  would  be  highly  Im- 
probable ttut  any  official  would  inteotioo- 
ally  and  corruptly  perfwrn  the  act  which 
forms  the  mistake  In  this  case.  It  woold  bt 
a  crime  on  the  part  of  such  t^cial.  and  one 
of  so  highly  hazardous  a  n^re  that  few 
men  whonad  been  elected  to  lesponsiblepab- 
lie  offioei  ooold  be  found  to  run  tiie  riu  of 

eunishment,  especially  when  tbe  purpose  to 
e  subserved  would  be  in  moat  cases  of  so 
purely  impersonal  a  nature.  The  o&oer  ala> 
acts  under  tbe  responsibility  of  his  c^kial 
oath,  and  with  a  knowledge  that  a  wiUfal 
violation  of  the  statute  subiecli  him  to  the 
danger  of  ccmviettoD  for  a  felray.  But,  If 
all  these  •afegnaida  are  Insnfflcient,  not 
alone  to  pieveot  a  mistake,  but  are  even  in- 
sufficient to  prevent  a  willful  violi^ion  of 
the  Act,  when  the  object  Is  to  so  mark  an 
otherwise  official  ballot  that  it  may  be  known 
wheDever  such  ballot  Is  voted,  yet  tbe  Act 
in  Buch  case  provides  for  the  proper  proceed- 
ing. Under  section  SI  an  inspector  oi  elec- 
tion or  wt-tcher,  during  the  canvass  or  im- 
mediately thereafter,  may  declare  his  belief 
that  any  ballot  has  been  written  upon  <^ 
nuu-ked  In  any  way,  with  the  intent  that 
it  may  be  identified,  and  then  the  ia^teaOn 
ue  to  write  their  names  on  it,  and  it  must 
be  attached  to  the  original  certificate,  and 
CD  to  the  county  canvassers,  where  a  meaas 
IS  provided  for  ascertaining  ihe  facts  jodi- 
daily.  But  tJbe  ballots  are  in  the  meantime 
counted.  The  only  possible  ground  for  giv- 
ing any  importance  to  the  mistake  In  the 
distribution  ct  ballots  which  oocorred  here 
la  that,  aa  a  lesult  of  Hie  nditake,  every 
voter  who  voted  one  of  these  balloU  was 
known,  and  be  was  known  hy  reason  of  this 
distinguishing  mark  on  his  balloL  T^oae 
who  voted  these  luUlots  mieiit  v^  well 
have  had  the  opportunity  of  placing  pasters 
inside  them,  and  have  in  teet  voted  in  a  wmy 
eppORtte  to  that  In  which  the  outside  <tf  tbe& 
ballots  indicated,  and  In  title  waj  tin  maifc 
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on  the  ballot  would  not  necessarily  show 
the  WBT  In  which  the  elector  voted.  How- 
ever,  the  mark  on  the  ballot  In  tfats  case 
was  Impbrtant  for  this  purpose,  or  It  was 
Importaot  (or  nothing.  It  was  cmly  Impor- 
tant as  a  marked  ballot,  br  which  it  might 
be  determined  what  kind  of  a  ballot  an  elect- 
or voted.  The  consequeace  of  voting  a 
mariced  ballot  Is  tMrovidied  for  nnder  the  lec- 
tton  (81)  above  spoken  of.  And,  if  H  were 
marked  pursuant  to  any  scheme  of  the  offl- 
ciali  who  were  concerned  in  its  distribution, 
such  fact  could  be  made  to  appear  upon  the 
judicial  inventigation.  But  a  mere  Inad- 
Teiimt  miatafce  of  an  officer  ought  not  to 
work  SDch  an  extavme  penal^  as  dlshrm- 
^ieemCTt  on  Innocent  electors.  There  Is  no 
reascm  or  justlflcatlon,  as  it  seems  to  roe,  to 
be  found  in  the  object  or  pnrpose  of  this 
Act  for  throwing  out  ballots  voted  as  were 
these  ballota.  There  is  another  view  in 
which  the  Act  may  be  considered.  The  dl- 
Tectlom  not  to  count  the  ballota  or  permit 
them  to  be  deposited  in  the  box  are  given 
to  the  inspectors  of  election  slone.  If  they 
violate  the  provisions  of  the  Act,  they  lay 
themselves  open  to  proAocution  crimlnallv. 
If  they  do  count  ballots  which  they  ougot 
not  to,  and  so  return  a  result  which  includes 
their  counting,  the  board  of  county  canvas* 
ten  must  canvass  them,  for  such  board  Is 
only  A  ministerial  body,  and  simply  foots 
up  the  aggregate'  result  of  the  whole  vote 
and  declares  the  same.  The  state  board  Is 
of  the  »ame  nature.  In  thfa  case  the  court 
compels  the  board  of  county  canvassers  to 
throw  out  votes  actually  received  and  counted 
by  the  inspectors  without  challenge  or  pro- 
test, ukd  thus  a  different  resolt  fa  arrived 
St  than  the  faets  warrant.  This  the  board 
has  no  right  to  do.  It  should  be  left  for 
judicial  Inqut^,  where  facts  and  motive 
may  be  dealt  witii.  I  have  read  this  statute 
wiui  all  the  care  and  attention  I  could  be- 
stow npon  it,  with  a  desire  to  construe  It  in 
tiie  light  of  ItB  deoland  purposes,  and  with 
an  esfneit  wish  to  effect  and  carry  them  out, 
bat  I  am  utterly  unable  to  see  how  this  can 
be  done  by  the  construction  put  uptm  it  by 
smajorityof  mybretbren.  On  the  contrary, 
it  seems  plain  to  me  that  those  purposes  are 
endangered.  If  not  frustrated,  by  a  construc- 
tion which,  fn  my  judgment,  li  anreason- 
able  and  unnecessary,  and  by  wfaldi  thous- 
ands of  perfectly  Innocent  electors  may 
annually  be  disfranchised  without  fault  <ni 
their  part,  and  the  will  of  the  majority  be 
thus  set  at  naught.  For  these  ressons  I  am 
f»mpelled  to  dissent  from  the  judgment  di- 
rected by  the  court  in  this  Case. 
Flneh*  /. ,  concnrs. 


PEOPLE  of  The  SiBte-of  New  Tork,  «enf. 
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Frank  RICE  et  at..  Composing  the  State 
Board  of  Canvassers,  ApptA. 
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onva— era  In  eomitiafl*  aad  rejecting 
votea  will  aot  JnatUy  a  refttaal  br  the 
oiraatr  ol«rk  to  aertfty  its  niturat  where  be  is 
made  by  statute  slinfilye04#elosecretaiT  of  the 
board  and  etaafaeA  wttb  thadntr  ofattestlnfl-lts 
action. 

S.  A  eaanty  cmnwmmdag  bowd  1m  «dC 
deprived  of  Ita  povrovto  MMho.oerUftF, 
andxotnra  ttaeony  abytte  abaanco 
or  reftaaal  to  met  of  tlM  eoonty  clerk, 

who  Is  by  statute  made  ee  t»ficio  seoratur  ot  the 
board  and  obarged  with  Uie  duty  of  attastluji  its 
action  and  transmtttlng  copies  of  Its  statements 
to  members  of  the  state  board;  but  In  case  of 
snob  absence  or  refusal  the  board  may  dcsfirnate 
one  of  Its  own  members  secretary  pro  Umporr, 
and  be  maiy  lawfully  oeittfy  and  transmit  state- 
meals,  npsa  wbloh  tibe  state  board  mar  IwaUy 
act. 

8.  Mandaana  ^wlll  Ue  to  compel  the 
atato  eaavaaalog  board  to  dlaregard 
In  Ma  eaavaaa  a  tatuiM  wtaleh.  alAouvh 
proper  and  valid  on  Ita  faee.  Is  alleged  wlibout 
oontradfotlon  to  oootaln  the  rmutt  of  an  lUegal 
asderrODeouBoanTSsabyaboardof  county caa- 
vassers  la  excess  of  its  Jurisdiction  and  In  viola- 
tlou  of  tta  ministerial  duties,  and  which  If  acted 
on  win  alter  the  result  of  the  election. 

4>  I>tily  quatifled  electora  of  a  aeaator- 
ial  diatnet  WMy,  althonjA  not  them- 
aelvea  fifcudldafcia  ftor  oSee*  tnatitnto 
proeeedlBKB  In  the  amteial  term  iwanoh  of  tlie 
supreme  ooun  to  oompd  by  mandamus  the  Board 
et  State  Caavssa'ii  s  to  disiagard  in  Maeanvassan 
megal  reotra  which  baa  been  soat  np  fron  aueh 
■enatortal  district 

(December  XB.  Unj 

APPEAL  by  defendants  from  an  order  ai 
the  Qeneral  Term  of  the  Supreme  Court, 
Third  Department,  affirming  an  order  of  a 
Special  Term  for  Albany  County  direciing  the 
Board  of  State  Canvassers  toren^o  from  con- 
sidering a  return  of  the  Board  of  Coaoty  Can 
vassers  for  Dutchess  County  In  makuig  its 
canvafis  of  the  vote  at  a  recent  election  for  state 
senator.   Modified  and  inffirnud. 

The  proceedmgs  were  Instituted  at  a  special 
term  of  the  supreme  court  upon  affidavits  show- 
ing among  other  things  that  the  complaining 
pattiee  were  tesidenta  and  electors  of  the  Fif- 
teenth Senalnrial  IMstrlct,  and  allegiog  that 
they  were  entitled  to  have  the  votes  cast  for 
the  office  of  senator  In  each  and  all  of  the 
counties  composing, that  district  correctly  and 
lawfully  estimated  and  slated  by  ail  boards  and 
officers  in  and  of  the  said  several  counties  and 
of  the  Sute  who  are  by  law  charged  with  the 
duty  of  estimating  and  stating  said  votes. 

llie  further  facta  saffldently  appear  in  the 
c^Ioion. 

Mettrt.  laaae  H.  M^fnard  and  Doloa 

McCardy  for  appellanls. 

Msatn.  William  A.  Sntherlaod.  Mat> 
thow  Halo  and  Joa^h  H.  Choato  for 
lespondenta  . 

Pookham*  /.,  daliverod  the  opinian  of 

the  court : 

We  are  of  the  opinion  that  the  relators  bad 
a  sufficient  interest  in  the  matter  before  us 
to  make  the  application,  if  it  had  been 


Nora— Hie  Interesting'  and'  tforei  <)oeetl<»i  as  to  |  tfam  retnms,  as  as  the  qnestioo  of  tbe  riirht  to 
tbefunctfonscHr'a  eonntr  clerk  In  TflSj^eet  toelee- 1  maadamostoeompel  theeanvasshig  board  to  dls- 
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made  to  the  gaoenl  term  as  the  proper  tri- 
buDftl.  It  is  a  matter  in  which  the  public 
has  an  Interest  quite  as  great,  perhaps,  as 
the  indlTidual,  and  In  such  event  any  citi- 
zen has  the  right  to  invoke  the  proper  judi- 
cial  tribunal  to  compel  the.  performance  by 
a  public  officer  of  a  public  duty.  It  Is 
alleged  in  the  moving  papers  In  this  case 
that  the  paper  on  file  in  the  secretary  of 
state's  office,  purporting  to  be  a  certificate  of 
the  county  canvassers  of  the  county  of  Dutch- 
ess, of  the  result  of  the  election  for  senator 
in  that  county,  is  erroneous,  defective,  and 
Invalid.  Several  grounds  are  alle^txl  in 
proof  of  such  statement.  The  first  is  that 
the  certificate  is  not  signed  or  certified  to  by 
the  county  olerk  of  Dutchess  Ck>unty,  acting 
as  secretary  of  the  board  of  county  canvass- 
M8,  nor  was  it  certified  and  teanamitted  by 
such  county  clerk  by  mall  to  the  governor, 
the  secretary  of  state,  or  to  the  comptroller, 
or  any  or  either  of  them.  Hence  the  relators 
claim  the  paper  was  not  a  valid  statement, 
certified  to  as  required  by  law,  and  sent  to 
the  officers  above  named,  and  that  the  board 
of  state  canvassers  had  no  authority  in  law 
to  canvass  the  paper  on  that  ground. 

But  other  allegations  are  made  in  the 
papers  attacking  the  correctness  of  the  return. 
In  the  relators'  papers  it  is  alleged  that  the 
board  of  county  canvassers  threw  out  votes 
that  had  been  counted  for  Mr.  Qeane  for  sen- 
ator by  the  inspectors  of  election,  and  that 
they  had  also  transposed  votes  canvassed  by 
aucb  inspectcMTS,  so  that  votes  counted  by 
Inspectors  for  Mr.  Deane  were  given  to  Mr. 
.  Osbom,  and  those  counted  for  Mr.  Osbom 
were  ^ven  to  Mr.  Deane :  and  as  a  result  of 
their  improper  and  illegal  acts  it  was  charged 
that  they  had  enlarged  the  plurality  for  Hr. 
Osbom  from  93,  which  appeared  upon  the 
face  and  as  a  result  of  the  certificates  of  the 
inspectors  of  election  from  all  the  county,  to 
194,  and  audi  result  would  elect  Sir.  Osbom 
senator  by  14  plurality.  Instead  of  Mr. 
Deane. 

In  regard  to  the  first  objection  to  the  cer- 
tificate on  file  with  the  secretary  of  state,  I 
do  not  think  it  valid.  The  county  cle^ 
acting  as  the  secretary  of  tSw  board  of  county 
canvassers,  of  which  board  he  is  not  a  mem- 
ber, assumed  to  sit  In  Judgment  upon  the 
action  of  that  body.  His  duty  is  purely 
ministerial.  If  the  statement  correctly  sets 
forth  the  action  of  the  board,  such  statement 
Is  to  be  certified  as  correct  and  attested  by 
the  chairman  and  secretary  of  the  board,  and 
a  copy  thns  certified  and  attached  is  to  be 
delivered  to  the  county  clerk  to  be  recorded 
in  bis  office.  It  is  wholly  immaterial  to  the 
secretarr  whether  the  board  has  done  Its  duty 
in  a  valid  way  or  not.  The  board  takes  that 
responsibility,  and  tlie  se<fretary  is  simply 
to  attest  the  action  which  the  board  has  in 
^ct  taken.   In  this  case  it  is  alleged  by  the 


relators  that  the  hoard  threw  out  votes  it 
ought  not  to  have  thrown  out,  and  counted 
votes  it  had  no  right  to  count,  and  haxe 
the  county  clerk  was  Jostifled  in  his  refusal 
to  certifv.  Thia  is  a  great  mistake.  The 
statute  does  not  call  for  the  views  of  the 
county  clerk  acting  as  secretary  of  the  board 
as  to  the  validity  or  invalidity  uf  its  action. 
The  statements  which  the  board  actually 
makes  it  is  the  duty  of  the  secretary  to  attest, 
and  the  law  casts 'upon  him  neitlier  the  ob- 
ligation  nor  the  responsibility  of  seeing  that 
the  board  has  dischar^;ed  its  duty  in  a  mmuner 
consistent  with  his  views  of  the  law. 

The  question  arises  as  to  what  course  may 
be  validly  taken  in  case  a  secretary  of  the 
board  refuses  to  perform  his  duty.  Is  tbe 
only  remedy  by  mandamus  to  compel  him  so 
to  do?  And  until  he  does  so  sign  the  st^- 
ment,  can  nothing  furtlier  be  done  in  Uw 
way  of  completing  the  canvass  in  Uk.  county 
where  such  secretary  resides?  In  a  word, 
does  the  secretary  ex  officio  control  the  situa- 
tion, and  has  he  ttie  power  to  prevent  the 
further  execution  of  ihc  electitm  scheme  as 
provided  by  law?  Supposa  he  and  his  dep- 
uty both  absent  themselves  from  the  meetings 
of  the  board,  is  the  board  powerless  to  pro- 
ceed, or,  havinff  proceeded  as  far  as  counting 
the  vot^  and  writing  out  the  statements,  are 
they  then  stricken  with  paralysis,  which 
nothicg  can  cure  but  the  appearance  or  the 
signature  of  one  or  the  other  of  these  offlclals? 
I  have  no  doubt  as  to  the  answer  to  be  given 
each  of  these  questions.  The  remedy  »  not 
confined  to  mandamus  to  compel  the  secretary 
to  sign.  If  his  signature  lie  absolutely  nec- 
essary, his  refusal  to  sign,  and  a  temporary 
absence  from  the  State,  so  that  prooees  could 
not  be  served  upon  him,  would  paralyse  the 
whole  election  machinery  from  that  time. 
Upon  the  contention  of  the  relators,  smdi  an 
outcwne  is  by  no  means  fanciful.  The  sec- 
retary assumes  a  suptHrisimi  over  the  action 
of  the  boud  of  canvassers,  and,  if  in  any  re- 
spect it  be  in  his  opinion  illegal  or  imwop- 
he  reuses  to  attest  the  statement  of  ttie 
result  of  such  acti<Hi,  and,  in  order  to  be 
entiroly  safe,  absents  himself  txom  the  office, 
or  goes  where  he  cannot  be  found,  or  atepe 
into  another  State,  and  the  result  would  be 
that  nothing  further  can  be  doan.  I  am 
Quite  clear  nothing  of  this  kind  results  from 
the  wordiog  of  the  statute  providing  that  the 
county  clerk  shall  act  as  BecretaiT  of  the 
board,  and  that  the  statements  shell  be  oertl> 
Aed  as  correct  and  attested  by  the  rbainnan 
and  secretary,  and  a  copy,  thus  certified  end 
attested,  shall  be  delivered  to  the  oouaty 
clerk  to  be  recorded.  The  statute,  so  far  as 
concerns  this  part,  must  be  complied  with  as 
far  as  it  can  be,  under  the  facta.  If  the 
county  clerk  do  not  appear,  and  if  his  dep- 
uty be  also  absent,  I  have  no  doid>t  of  tbe 
power  of  tbe  board  to  appoint  a  aecretary  in 


resard rrtunw  wUA  on ttelriaoe aie'proper and 
valid,  make  this  a  dealralile  oompanlon  case  to  tbe 

one  preoedinir. 

For  prior  owes  In  this  series  alXHit  maDdamua  In 
eleotloa  ooDleste,  tea  FIqidIds  t.  Outlirte,  8 1*.  U,  A. 
88.  and  note,  St  W.  Va.  1:  Goff  v.  Witaon.8  L.  R.  A. 
fi8.  SS  W.  Va.  »I3:  Bl^  MoBride,  5  L.  B.  A.  m 
27  Or.  tuy,  lawrenoe  v.  InsetsoU,  B  X*  B,  A.  806, 88 
14L.R.A. 
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tiwlr  place  to  perform  the  duties  which  ap- 
pertaiQ  to  that  office.  And  tf  the  secretary  ap- 
pear, but  refuse  to  perform  bis  legal  duty  as 
secretary,  (a  mere  clerk  of  the  body  for  which 
he  is  appointed,)  I  think  the  body  has  power 
to  designate  one  of  its  own  members  as  a 
proper  officer  to  attest,  under  Itsdliection,  the 
correctness  of  the  statements  It  has  caused  to 
be  made.  It  is  for  purposes  of  Identifica- 
tion that  these  signatures  are  required.  The 
object  is  to  secure  Incontestable  evidence 
that  the  paper  to  be  acted  upon  ofBcially  by 
any  public  body  thereafter  is  the  paper, 
or  a  true  copy  of  the  paper,  whldi  was  ac- 
tually before  the  board,  and  that  It  truly 
embodies  the  result  of  the  action  of  such 
board.  Ordinarily  this  purpose  is  accom- 
plished!^ the  signature  of  the  chairman  and 
of  the  secretary  fx  officio,  but,  if  the  latter 
unlawfully  refuse  to  certify,  the  certificate 
may  be  made  by  the  secretary  appointed  by 
the  board  pro  tern.  The  unlawful  refusal 
stands  as  an  abdication  of  the  functions  of 
secretary,  the  result  of  which  should  not  be 
the  necewary  resort  to  the  dilatory  process  of 
mandamus  to'compel  the  performance  of  a 
simple  ministerial,  yet  at  the  same  time 

fiublic  and  important,  duty.  The  delays 
ncident  to  legal  proceedings  might  rob  the 
remedy  of  all  possible  efficiency,  and  thereby 
cause  a  failure  of  jiutice.  Even  a  summary 
removal  of  the  incumbeut  would  have  to  be 
preceded  by  service  of  some  kind  of  notice 
upon  him,  giving  him  an  opportunity  to  be 
heard,  and,  if  his  whereabouts  were  un< 
known,  the  same  oould  not  ba  made.  An 
immediate  appoinbnent  oi  one  of  its  own 
body  to  attest  the  oorreotneea  riwnld  be  re- 
garded as  within  the  power  of  the  boud, 
and  the  attestation  of  such  a  secretary  should 
be  regarded  as  sufficient,  because  the  best 
that  could  under  the  circumstances  be  done. 
In  such  cases  the  power  to  appoint  exists 
as  an  inherent  power  of  the  boud  to  canvass 
and  certify  its  work.  To  be  effective,  the 
statute  would  have  to  use  explicit  language 
taking  such  power  away. 

The  same  reas(»ing  applies  to  the  subse- 
quent steps.  -  The  secretary  appointed  by  the 
board  attested  the  statements,  together  with 
the  chairman,  and  sent  one  each  to  the  secre- 
tary of  state,  the  comptroller,  and  the  gov- 
ernor. A  further  statement  certified  by  the 
chairman  was  delivered  to  the  county  clerk 
to  be  by  him  recorded  as  commanded  by 
statute.  This  statement  was  not  certified  by 
the  secretary  pro  tern.,  but  it  was  attested  by 
the  ohairman,  and  delivered  by  the  secretary 
pro  tern,  to-  the  eounty  clerk.  It  was  the 
duty  of  the  latter,  as  we  have  seen,  to  attest 
and  certify  to  it ;  and,  if  he  did  not,  this 
might  defer  the  right  to  demand  its  record 
in  his  office  until  it  was  certified  or  attested 
fiy  the  secretary  pro  tern.  The  statute  makes 
it  the  duty  of  the  county  clerk,  within  five 
days  of  the  adjournment  of  the  board  of 
county  canvassers,  to  deposit  in  the  nearest 
post-offlce,  diret^  to  the  governor,  the  sec- 
retary at  state,  and  the  comptroller,  each, 
one  of  the  certified  copies  of  the  statement 
and  oertiflcate  of  votes  prepared  by  him.  It 
is  fnrtbw  made  the  duty  of  the  secretary  of 
state  to  file  in  bis  offloc  the  certified  state- 
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ments  received  hy  him  flrom  a  county  clerk, 
and  to  obtain  tram  the  governor  ana  Comp- 
troller every  such  certified  statement.  It  is 
the  duty  of  the  secretary  of  state  to  send  for 
this  certified  statement,  if  it  have  not  been 
forwarded  within  the  time  prescribed  by 
statute,  and  Uie  county  clerk  is  directed  to 
deliver  such  statement  fo  the  messenger  on 
demand.  The  secretary  of  state  sent  such  a 
messenger  to  the  clerk  of  Dutchess  County, 
and  demanded  a  return,  but  It  was  refused, 
or,  at  any  rate,  not  delivered.  The  state 
board  is  directed  by  the  statute  to  proceed  to 
make  a  statement  and  canvass  the  result  upon 
the  certified  copies  of  the  statements  made  by 
the  boards  of  county  canvassers. '  Thus  the 
whole  scheme  of  the  statute  clearly  shows 
that  it  was  enacted  so  as  to  secure  before  the 
Board  of  State  Canvassers  the  physical  pres- 
ence of  accurate  copies  of  the  papers  which 
were  In  truth  acted  on  by  the  boards  of 
county  canvassers,  and  to  this  end  is  directed 
all  the  machinery  of  certificates  and  attesta- 
tions by  chalruien,  secretaries,  and  county 
clerks,  and  the  forwarding  of  duplicate  cer- 
tified statements  to  the  state  officers  named  in 
the  statute.  If  these  various  attesting  offi- 
cers do  their  duty  as  provided  for  by  law, 
doubtless  their  certificates  and  signatures  are 
the  only  proper  evidence  of  the  verity  of  the 
papers  they  certify  to. 

The  question  In  this  case  Is  whether  the 
refusal  of  the  county  clerk  to  sign  as  secre- 
tary of  the  board  of  county  canvassers,  and 
his  refusal  to  send  to  the  state  Officers  prop- 
erly certified  statements  as  required  by  law, 
shall  prevent  the  state  board  from  making 
any  canvass.'  Upon  the  refusal  of  the  oonn^ 
clerk,  the  proper  statements,  attested  as 
stated,  were  sent  by  the  secretajy  pro  tern,  to 
the  state  officials.  There  is  no  question  that 
this  statement  in  the  office  of  tlie  secretary 
of  state  is  one  that  was  rartifled  by  the  chair- 
man and  secretary  pro  tern.,  and  there  Is  none 
that  it  truly  embodies  the  action  of  the  board 
of  canvassers ;  but  it  is  further  urged  that, 
inasmuch  as  the  coun^  clerk  has  not  sent 
the  return  to  the  office  here  as  county  clerk, 
no  action  can  be  taken  upon  it  and  no  can- 
vass can  be  made.  This  is,  as  we  think,  an 
erroneous  view.  When  these  officials  refuse 
to  perform  their  duty,  they  cannot  thereby 
prevent  the  further  proceeding  towards  a 
completion  of  the  canvass.  This  is  a  ques- 
tion where  time  is  of  the  utmost  importance, 
and  any  delay  which  might  last  for  thirty 
days  might  have  the  most  disastrous  result 
upon  the  whole  admlnistratinn  of  the  state 
government.  In  truth,  it  might  actunlly 
paralyze  it,  or  it  might  change  the  personnel 
of  every  state  office.  The  coun^  clerks  have 
by  law  until  the  last  day  of  November  in 
which  to  send  their  certified  statements.  If 
not  then  received,  the  secretary  of  state  sends 
for  them.  If  then  refused,  and  legal  pro- 
ceedings alone  can  be  resorted  to,  delavs 
□aturally  occurring  and  lasting  for  thirty 
days  bring  the  time  to  the  commencement  of 
the  new  year,  and  the  canvass  may  pertmp.'^ 
have  gone  on  without  the  particular  state- 
ment, and  an  entirely  different  result  secured 
than  otherwise  would  have  been;  or  if  the 
canvassers  are  to  await  the  arrival     alt  the 
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returns,  thelt  own  terra  of  office  may  expire 
by  the  first  of  the  year,  and  their  successors 
be  unable  to  take  poeaessiou  or  do  an  official 
act  without  acerttScate.  or,  at  least,  without 
questions  and  complicationB  that  ought  not 
to  exist.  The  real  statements  or  the  actual 
and  honest  copies  thereof  seot  to  the  state 
officers  are  the  important  thing  to  be  consid- 
ered, and,  when  these  miaisterial  officials 
refuse  the  performance  of  their  duties,  the, 
next  t>est  way  to  authenticate  and  prove  the 
truth  and  genuineness  of  the  statements  can, 
in  our  judgment,  be  taken  ;  and  in  this  case 
we  thinlc  that,  under  all  the  facts,  the  steps 
taken  to  certify  and  authenticate  the  state- 
ments were  valid,  and  the  proceedings  hy 
which  they  were  sent  to  and  received  $y  the 
secretary  of  state  and  the  other  state  officers 
were  sufficient  to  entitle  them  to  be  filed  and 
considered  by  the  Board  of  State  Canvassers 
as  the  properly  certified  result  uf  the  canvass 
of  the  board  of  county  canvassers. 

The  other  ground  for  directing  the  State 
Canvassers  to  omit  to  canvass  this  return  re- 
mains to  be  considered.  The  papers.  In  sub- 
stance, allege  that  the  hoard  of  county  can- 
vasnra  illegally  canvassed  tlie  result  of  the 
returns  from  the  tnspceton  of  election  in  the 
whole  county,  and  made  up  its  own  canvass 
in  opposition  to  such  returns,  and  as  a  result 
gave  92  more  plurality  to  Osbom  than  by 
the  returns  of  the  inspectors  he  was  entitled 
to;  and  resulting  in  an  apparent  plurality 
of  14  votes  in  tlie  senatorial  district  in  favur 
of  Ur.  Osbom.  These  allegations  are  no- 
where denied  in  the  papers  used  in  oppoei- 
tioototheapplicationfora  mandamus.  Mr. 
Mylod  simply  gives  a  history  of  the  events 
as  to  the  refusal  of  the  secretary  to  sign  and 
what  then  took  place.  The  stat«ment  of  the 
canvass,  as  actually  made,  is  attached  to  the 
papers  in  opposition ;  but  there  is  no  expla- 
nation or  contradiction  as  to  the  manner  of 
arriving  at  the  actual  result,  as  alleged  in 
the  moving  papers.  The  whole  case  stands 
.on  that  return  as  a  legal  and  valid  one. 
Treating  the  paper  on  file  in  the  office  of  the 
secretary  of  state  in  the  same  way  as  if  it 
were  certified  by  the  county  clerk,  and  sent 
from  his  office  and  duly  received  and  filed  in 
the  office  of  the  secretary  of  state,  the  ques- 
tion presents  itself  as  to  the  proper  r^urse  in 
Huch  case.  We  would  then  have  a  return 
which  was  on  its  face  proper  and  valid,  but 
in  regard  to  which  allegations  were  made 
that  It  was  tlie  result  of  an  illegal  action  on 
the  part  of  the  county  canvassing  board,  by 
whidi  that  board  departed  from  its  appro- 
priate sphere  as  a  ministerial  body,  and,  In 
excess  of  its  jurisdiction,  proceeded  to  make 
no  invalid  canvass,  and  ttie  return  on  file 
embodied  the  result  of  such  illegal  canvass. 
Upon  these  facts,  standing  uncontradicted, 
we  think  the  court  1>clow,  in  its  proper 
hniuch,  would  have  the  power  to  command 
the  State  Canvassers  to  canvass  without  re- 
gard to  such  a  return.  As  it  contained  the 
result  of  an  illegal  and  erroneous  canvass  by 
the  board  of  county  cauvasaers  in  excess  of 
its  jurisdiction,  aaa  which  therebv  would 
alter  the  result  of  an  election,  the  court 
should  not  permit  it  to  be  canvassed.  As  to 
tlio  allegation?  of  ttie  manner  of  the  making 
14  L.  R.  A 


of  the  return  by  the  county  board,  the  State 
Board  could  not  itself  inquire  into  them.  If 
another  return  should  be  duly  seot  to  the 
IxMrdt  properly  authenticated,  and  cootala- 
ing  the  result  of  the  legal  action  of  the  board 
of  county  canvaasem,  the  State  Board  could 
caovass  It.  We  think,  as  a  result,  that  the 
order  for  the  writ,  and  the  writ  itself,  diould 
be  modified  by  striking  out  the  provisiooa 
requiring  a  return  to  w  certified  by,  and  to 
come  from,  the  countv  clerk  of  Dutcbeaa 
County,  and  issued  under  his  seal,  and,  a«  oo 
mtMiiliM,  the  order  i$  e0rme4. 
All  Goncar. 


PEOPLE  of  the  State  of  Kew  York,  em 
rO.  Fcuklin  D.  8HEBW00D,  Bapt., 
«. 

STATE  BOARD  OF  CANTAB8ER8,  Afft, 

(.  H.T.  1 

1.  Park  commloslonera  are  oneers  un- 
der a  government.  wltUa  tb« 
meaning  of  aeonatitirtloaalprovtekM, 
tliat  meh  oOoen  ahaU  b*  liiellglWsi 
w>  the  TiegfalatTe,  where  the  power  to  opL 
point,  suspend,  or  remove  them  Is  vested  in  the 
mayor  and  common  council  bj  an  Act  autborn- 
Inff  a  publio  park  In  the  city,  and  tbc?  are  re- 
quired to  tote  tbe  oonstltuttooal  oath  of  cAoe 
and  to  give  bond,  are  inohlbUed  Crom  bohUor 


NoxB.— IfAo  ore  ottv  oDoera. 

The  oommlMoners  of  the  deportment  of  poMle 
Instruction  of  OieOtty  of  New  York,  uoder  tbe  Aot 
of  Wl,  olthoufffa  appointed  by  tbe  okayor,  an  noi 
servants  or  affent*  at  the  oorporetlOQ.  bat  pabUo  or 
state  olBoeiB  for  whose  acta  or  nafUseiMe  tbe  otty 
is  not  reepuDdUe.  as  thv  are  not  oatenaMe  to  the 
oorpoiBtton  In  any  respect,  ^niougb  foroially 
oooatltuted  a  department  of  tbe  munl^pal  Bovem- 
ment.  their  duties  were  not  local  or  corporate  but 
related  and  belonged  to  an  important  branch  of 
tbe  admlntotratl  ve  department  of  tbe  state  Kovem- 
ment  Ham  v.  New  7ork,  n>  N.  T.  ua. 

OommiSBlonen  of  pabHo  chartttea  and  oorms 
tions  In  tbe  dty  of  New  Yotk  mt  as  pubHe  offloer* 
rathertbon  m  aimitB  of  tbe  ofty  f or  Hi  proOt  or 
advantate  as  a  earporaHoib  and  tbefetora  tbe  not^ 
Ugenoe  oC  their  employis  does  not  create  a  UabUlly 
agaluttbectty.  MsTmlHan  t.  Wew  York.  IN.  T. 
100. 

Park  oommlssloncxB  having,  uodcr  N.  Y.  Ijiws  of 
1873,ohap.  613,asameDdodbyI<awB  of  1871,  ebiv^ 
839,  exclusive  oontrcd  oC  on  public  porks,  rtreets, 
etc.,  witbin  certain  territory  annexed  to  Uie  otty 
of  New  York,  and  who  are  appotnted  by  the  may- 
or and  may  he  removed  by  him,  represent  the  otty 
asmuobasadepartakeotof  publMworfcs  would  it 
charged  wltk  tbe  saoie  duties:  aoA^fll^  Is  tten. 
fore  responsible  tor  tbe  oondltton  of  tibe  ■Uuele 
under  their  ocMtroL  Ehrgott  v.  New  York,  N  K. 
Y.asi. 

CommlaalODm  ^tpolated  by  statute  to  Imimve 
the  Oowanus  Cbial  In  the  of  Brooklyn,  tbe  ex< 
pense  to  be  aasened  on  tbe  property  benetted*  are 
□ot  officers  of  tho  city  for  whose  acta  tbe  ettjr  la 
iveponslbia  New  York  *  B.  &  WO  *  L  Co.  v. 
Brooklyn,  71 N.  Y.  fifiO. 

Tbe  board  OCtrasteee  of  BrooUynbfMge  under 
tbe  Mew  York  Act  or  im«.  whleb  ssodeOebcMge 
tbe  property  of  tbe  dUee  of  New  York  end  Brook- 
lyu,  represented  and  acted  for  tbe  two  etttas  as 
tbelr  ageouand  were  entitled  toaU  Mw  lmuinl< 
ties  of  pubUo  ogenls  In  respeot  to  tho  negUceace  oC 
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tatj  other  dtr  ofltoe,  aod  are  glveo  tl»«  poirar  of 
OBtaMDt  dooaln  and  to  pan  maetmxf  ordto- 
■Does  flMr  tbe  goTemmMit  of  the  pttrk. 

9.  Tlwithapoiraini  and  datlM  of  pvrk 
eiMUKlMloMn  WW  -r^olaited  by  gfla- 
end  l«>w  «od  tbat  oonsequently  thejr  do  oot 
•ot  under  the  direction  or  control  of  tb«  olty 
■OTemment  or  of  any  of  tta  officers,  does  not  de* 
prlve  tbem  of  tbe  obaraoter  ot  city  offloen. 

3.  One  -mho  Is  1^  the  Couttttatloa  mo- 
dwd  InrtlgtMn  to  hold  na  of&oe  will 
not  bo  (rMtod  »wrlt  of  maadMMHto 
oompel  tbe  caavaMing  bowd  to  lanie  him  a  oer- 
tifloate  of  election  althoun^Uis  their  plain  mto- 
bterlal  duty  to  do  so. 

4>  A  coort  is  not  preoladed  tvj  a  eon- 
stitationaJ  proWsUm  laktiig  each 
bsMA  of  tho  Legislature  the  Jodse 
«f  the  **eleetloBS»  vetonss*  ud  qualifl* 
cations  of  its  own  members***  from  de. 
olarloic  M  a  basis  for  refualng  Its  aid  to  an  appU- 
oantfora  writof  mandamustoooDptiaoaomM- 
tavboardtoglTehlmaoeniflcate  of  eleoHooto 
that  bodjr,  that  be  to  Ineligible  for  the  olBoe,  when 
the  faoti  showlnir  the  Ineligibility  are  nndto- 
puted. 

8.  Tbe  rights  of  relator  alone,  and  not 
those  of  the  pnblie,  will  be  considered 
npon  an  application  for  a  writ  of  man- 
daanis  Id  the  name  of  Che  people  at  tbe  relatloa 


.of  a  qandtdata-lpr  olBoe  to  oampet  the  hBuaooe 
trfaoetttOoateof  hfa  eleoUon;  the  people  ate  In 
miob  oaae  merely  fortnal  parties. 

6.  Tbm  poww  of  the  state  eaavassl^g 
board  is  eimflned  solelj- to  aseertalo- 
ing  the  resoH  of  the  flgnres  la  the  re- 
tnras.  and  its  duty  la  to  declare  such  result 
aooordlnstolaw.  It  cannot  Inquire  toto  tbe  elUr- 
fblllty  of  candidates  or  declare  a  minority  candi- 
date eleotedbeoauae  of  hto  oompeUtor'e  Ineligi- 
bility; nor  can  it  consider  or  act  uptm  any 
extraneous  papers  or  Informati'^n  beyimd  that 
contained  in  the  returns  tbemeelres. 

(mtefc  and  AnOrewtt  JJ^  dteMnt  from  pn^fotUkHU 

(December  S8,  UBU) 

APPE^  Inr  defendant  from  an  order  of  the 
Ctooeial  Tens  ot  tbe  Supreme  Court, 
Third  Departmeott  affirming  an  order  of  a 
spedal  term  held  in  Albany  County  command- 
ing defendant  to  issue  a  certificate  of  election 
to  relator  as  state  senator  without  cnnsideriDg 
certain  papers  and  siatemeDts  relating  to  (he 
eliglhility  of  relator  to  hold  such  olflce.  which 
bad  been  forwarded  to  defendant  for  the  pur- 
poae  of  influencing  its  acUoD.  Jteterted. 
The  focis  are  staled  in  tbe  optnlon. 


laborers  employed  by  them.  Walsh  r.  New  York 
*  a  Bridge  Trustees,  S8  N.  Y.  m. 

Water  oommtaskmers  of  tbe  oity  of  New  York 
sppolaied  under  the  Hew  York  Aocot  Itti,  ttwugh 
appointed  by  the  State,  were  held  to  be  the  acenti 
or  the  dty  for  whose  careless  and  unskillful  con> 
stniotlon  of  a  dam  the  city  was  liable  to  a  person 
whose  land  was  thereby  injured.  Bailey  t.  New 
Tork.  8  HW,  538.  alllrmed  S  Denlo,  OH. 

Oommtaskmm  for  Inilldlnir  tlie  new  Croton 
Aqueduct  for  New  Tork  city,  appointed  by  the 
Act  ot  11988,  ohap.  ISO,  are  olty  ofBoers,  and  there- 
lore  their  empioyte  are  Included  within  tbe  civil 
serrloe  of  tbo  olty  and  not  at  tbe  State.  People  v. 
€M1  Senioe  a  ft  B.  Bds.  41  Htm.  tn: 

TlM  members  of  a  board  puUlo  works  who 
have  seoeral  ofaarse  of  city  buUdlosa  and  prop- 
erty and  ot  oontraots  tor  public  workaand  many 
things  of  a  IsgMattre  oharaoter  generally  belong- 
ing to  tbe  common  council  of  cities  are  city  offi- 
oera  who  cannot  be  appointed  by  the  Leerlelature  It- 
self under  a  constltutloDal  provision  that  oity 
officers  shall  be  elected  or  apnoioted  as  tbe  Letris- 
teture  shall  direct.  People  v.  Hurlbut,  24  Mich. 
44, 9  Am.  Bop.  KB. 

The  board  ot  palillo  works  of  tbe  Dlstrfot  of  Oo- 
luntbia,  although  subject  to  the  tegtslatlve  assem- 
bly and  also  ConRrees,  and  although  tho  members 
«omposhig  tt  are  nominated  by  tbe  president  and 
-oannot  be  removed  except  by  falm,  constitute  a 
pert  of  and  an  agency  of  tbat  municipal  corpora- 
tion, which  Is  liable  for  the  acts  or  omissluns  of  tbe 
board.  Barnes  v.  District  of  Columbia,  m  C.  S. 
■5tt;a]led.440. 

Tbe  raiDt  that  dty  assessois  also  act  in  the  capac- 
ity of  county  aaseseors,  and  receive  pay  as  sucsh, 
does  not  prevent  tbe  city  from  paying  themaddl- 
Mmal  oorapeneation  under  a  charter  providing  tor 
compensation  ''to  be  paid  to  oOoers  required  by 
the  charter,  by-laws,  or  Ofdhianoes."  Fisher  v. 
WUkesbarte,  6  Kulp.  an. 

An  assessor  eleoted,  under  Iowa  Code,  S  800.  for 
■that  portion  of  a  township  which  constitutes  aclty 
i»  a  township  and  not  a  city  officer  although  hte 
-duties  are  confined  to  the  ol^  Umlts.  Klnnle  v. 
Waverly.  42  Iowa.  480. 


A  subpoena  server  to  the  distrtot  attorney  of 
New  Tork  Is  an  offloer  ot  the  city  and  county  with- 
in the  awaning  of  N.  Y.  Laws  UTl,  ohap.  688,  au- 
thorising the  board  ot  apportionment  to  flx  the 
salartes  of  such  oOceie.  BetU^  t.  New  Tork,  88 
N.  Y.  B.  B.  001. 

Whether  or  not  the  terms  "offloers  snd  employes 
ot  the  olty  and  county  goremment"  within  the 
meaning  of  a  statute  auUiorlsIng  a  beard  of  ap- 
portJonmeDt  to  regulate  salaries,  Inchide  Judktfal 
officcra,  was  said  to  be  doubtful  In  Quin  v.  New 
Tork,  44  How.  Pr.  m,  affirmed  68  N.  T.  OR. 

Anydoubt<»i  this  queatlcm  was  settled  by  a  de- 
cision tbat  olwks  of  the  dlstrfot  courts  of  the  dty 
of  New  York  are  not  within  tlie  provlsloDs  of  sneb 
a  statute  which  was  declared  to  apply  only  to  offi- 
cers connected  with  tbe  political  organization  of 
the  dty  government,  and  not  to  Judldal  ofBoers 
embraced  wtthtn  the  fodldary  system  of  the  Btate. 
Whltmore  v.  New  York.  87  N.  Y.  81,  alBrmlng  5 
Hun,  196. 

"Hie  same  rule  applies  to  the  clerks  and  depu^ 
clerks  of  the  oourts  of  common  pleas.  I«DdOD  v. 
New  Tork.  7  Jones  tt  S.  407. 

But  the  clerk  of  the  grand  Juries  of  the  courts  of 
oyer  sod  terminer  and  generalseeslons  In  the  coun- 
ty of  New  Tork  Is  an  offloer  ot  the  county  govern- 
ment if  he  is  an  offloer  at  all  within  the  meaning  of 
such  an  Act,  Solan  v.  New  York,  0  Uun,  fiOO. 

Su  an  interpreter  of  tbo  district  court  ot  the  dty 
of  New  York  Isan  officer  of  the  court  and  not  of 
tbe  city  government,  and  therefor  a  prohibition  In 
the  city  charter  against  holding  two  offloee  at  tbe 
seme  time  does  not  prevent  him  from  holding  the 
offloe  of  inspector  ot  elections.  GoettmaoT.  Hew 
Tork.  6  Hun,  183. 

In  conflict  with  some  ot  tbe  abore  deoislona  as  to 
court  offloers  Is  a  dedston  that  a  police  Justice,  al- 
though a  Judicial  offloer,  b  also  a  munldpat  officer 
and  not  oneof  those  judicial  offlcois  mentioned  in 
CaL  Const.,  art.  22, 110.  who  must  be  elected  at  the 
time  and  In  tbe  manner  In  which  state  otfioersare 
elected.  People  v.  Henry,  OK  Gal.  067. 

For  other  Interesting  oases  on  elections  under  the 
New  York  lawK.  see  State  T.  Otnvassen  on(«,821, 
and  People  v.  Bice,  ante,  04&  &  A.  B, 
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Mettn.  Ibmms  H.  Haynard  and  Deloa 
MoCnrdy*  for  appelluit: 

The  Constitution,  art.  8,  ft  8>  proridea  Uiat 
no  person  dull  be  digible  to  the  Lc^latara 
who,  at  the  time  of  his  eleclloo.  Is,  or  wltbio 
one  hundred  days  prerlons  thereto  has  been, 
an  officer  under  any  dty  government 

An  office  U  a  public  charge  or  employment, 
and  the  term  seems  to  comprehend  every 
charge  or  employment  in  wblch  the  publu; 
are  hiterested.  ■ 

Be  Wood,  %  Cow.  39,  note;  People  Comp- 
troller, 90  Wend.  B98;  Rowland  t.  Nev>  York, 
88  N.  Y.  876. 

The  commlsdoDers  were  authorized  to  exer- 
cise a  portion  of  the  functioDB  ot  government; 
tbey  were  intrusted  with  the  power  of  taking 
private  property  for  public  use  by  rli^ht  <h 
eminent  domain  and  authorized  to  receive  and 
(expend  a  large  amount  of  money  in  the  con- 
struction o(  a  public  improvemeDl. 

PeopU  7.  Nmtrand,  46  N.  Y.  881;  Peop/er. 
New  York,  77  N.  Y.  BOS;  PMpU  v.  Im,  28  Hun, 
471.  See  also  Bam  v.  New  York,  70  N.  Y.  469; 
Dannat  v.  Nete  York.  6  Hun,  88.  affirmed  66 
N.  Y.  686:  Maxtnilian  v.  New  York,  62  N.  Y. 
160. 

Where  the  officer  Is  appointed  by,  and  may 

be  removed  by.  the  city  government,  and  his 
duties  relate  to  city  purposes  as  distingiilBbed 
from  the  f unctlonB  of  general  slate  goverament, 
be  is  a  dty  officer. 

PeopU  V.  KeUy.  76  N.  Y.  487;  WaUh  v.  New 
York  A  B.  BHAie  TrutUet,  96  N.  Y.  487; 
Rfirgott  V.  New  York,  96  N.  Y.  274;  New  York 
V.  BaUey,  2  Denlo,  483;  /Vopfo  v.  CitH  Service, 
a.  A  S.  Board*,  41  Hun.  -J87. 

If  the  relator  is  ineligible  to  the  office  of 
senator,  evety  vote  given  for  him  at  the  election 
is  absolutely  void. 

Ouliek  V.  Nett,  14  Ind.  108,  77  Am.  Dec.  4J>, 
ching  Grant,  Corp.  107;  Biddle  v.  WiUard,  10 
Ind.  62. 

The  term  "eligible."  relates  to  capacity  of 
holding  as  well  as  capacity  of  being  elected  to 
an  office. 

Car$on  v.  MePhetridge,  15  lud.SSl;  Price  v. 
Baker,  41  led.  572,  18  Am.  Rep.  346. 

If  a  majority  of  tbe  electors,  having  notice 
that  a  candidate  is  ineligible  to  an  office,  vote 
for  such  ioeligibie  candidate,  the  candidate 
having  the  next  higbpst  number  of  votes  who 
is  eligible  sball  be  declared  elected. 

Stewart  v.  Haye»,  8  Chicago  Lpg.  News,  117; 
Cushin^,  Law  &  Practice  of  JjcgislatiTe  As- 
semblies, pp.  66.  ^-y'SaundeiM  v.  Haynee,  18 
Cal.  145;  Qulitk  v.  New.  14  Ind.  87,  77  Am. 
Dec.  49;  Fieoplev.  Olnte,  50  IS.  Y.  461;  Goeting 
V.  Veleif.  7  Q.  B.  406. 

The  Slate  IkHtrd  of  CanvasBers  may  be  le- 
gally informed  of  tbe  fact  that  the  candidate 
is  ineligible. 

It  is  for  the  Board,  when  tbe  arithmetical 
coiDputatinns  have  been  oompleted,  to  ascer- 
tain whether  any  of  those  voted  for  are  consti- 
tutionally disqualified,  and  if  tbey  find  sut*  to 
be  the  fact,  to  disregard  such  unconstitutional 
votes  just  as  if  tbey  had  uot  been  cast. 

State  V.  Netpman,  8  West.  Rep.  727.  81  Mo. 
445;  PMple  V.  l^traight,  128  N.  Y.  545. 

A  writ  of  mandamus  cannot  properly  be 
ifsoed  to  compel  the  delivery  of  a  certificate 
of  elertion  to  an  office  if  it  appears  up<m  an 
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appltcatJon  therefor  that  ^e  peraoa  to  winn 
It  is  sought  to  compel  a  delivery  of  tbe  ceitil- 
cai«  was  not  duly  elected  to  tbe  office  or  could 
not  lawfully  be  voted  for  al  tbe  eleccioD. 

Magee  r.  Oatawrtu  •Oountjf  Supr*.  10  CU. 
876;  PeUrt  v.  Board  ef  ^ate  Oaneemen,  17 
Kan.  865;  Bote  v.  Knox  Goatity  Oomn.  SO  Me 
248;  Sherlmmev.  Horn,  45  Mich.  ISO;  State  f. 
Albin.  44  Mo.  84(1;  State  v.  Bobinton,  1  Eaa. 
17:  State  v.  WiiUemore,  11  Neb.  175. 

Mr.  EngUM  BnrUn|;aB«.  fwrespnid- 
ent: 

The  Board  of  State  Canvassers  acta  mfaiirte- 
rially,  and  cannot  act  on  any  evidence  outride 
of  the  certified  statemeuts. 

PwpU  V.  Cook,  8  N.  Y.  80.  59  Am.  Dec.  451; 
Peo^  T.  Chemung  County  Bd.  of  Oantamn, 
126^.  Y.  m 

The  CoDstlintlon  provides  that  "each  Home 
shall  ,  .  .  Iw  Judge  of  the  elections,  returns, 
and  qualification  of  its  own  membeta." 

N.  Y.  Const,  art.  3,  g  10. 

No  statute  of  the  State  can  or  has  attempted 
to  give  tbe  Stale  Board  of  Canvasaers.  or  aoj 
court,  judicial  power  to  deleraiine  that  ques- 
tion. 

«  Am.  &  Eng.  Bncvolop.  Law,  888,  Mte  1; 
P^e  V.  HaU.  80  K.  Y.  117. 

Tbe  threat  and  purpose  to  make  awroig 
determlnation,  with  no  power  in  the  courts  or 
elsewhere  to  correct  it  after  final  adjoumnKBt 
of  the  board,  was  sufficient  to  warrant  ibe 
laauance  of  the  writs,  and  the  orders  appealed 
from  should  be  affirmed. 

People  V.  Chemu^  County  Bd,  ef  Catnatmn, 
stfpra;  PeopU  v.  Oreene  Saprt.  18  Barb.  817; 
PeopU  V.  Contracting  Board,  87  N.  Y.  878;  8 
Am.  &  Eng.  Encyclop.  Law,  370. 

Mr.  WUUmm  A.  Satherland.  also  for 
respondent: 

The  Board  of  State  Canvassers  being  about 
to  consider  athet  papers  bearing  upon  the  elec- 
tion than  the  atstatory  returns,  were  pn^teriy 
stayed  by  {vellmfnary  order;  and  the  wnts  of 
mandamns  were  afterwards  properly  iasDed; 
unless  tbelr  claim  of  a  right  to  adiiidiGal» 
upon  these  extraneous  papers  be  souno. 

Statev.  State  Cannmera,  86 Wis.  498;  Ptople 
V.  Board  of  State  Chni!aMer$,iaYiA.  I;  Staler. 
Laurenoe,  8  Kan.  95;  State  v.  Bayne,  89.  C. 
867;  14  Am.  &  Eng.  Encyclop.  Law,  p.  18% 
note  1,  p.  200,  noU  1. 

Tbe  Board  of  State  Canvassers  is  a  ministe- 
rial body  not  invested  with  Judicial  fuodioas. 
It  must  tabulate  and  declare  the  result  of  an 
election  from,  and  only  fnnn.  the  certified 
statements  of  the  county  canvassers. 

PeopU  V.  Cook,  8  N.  Y.  87,  59  Am.  Dec.  451: 
Catling  v.  Boone.  98  N.  C.  573:  AeWw  v. 
Davie  County  Gomrt.  82  N.  C.  885;  14  Am.  * 
Eng.  Encyclop.  Law,  pp.  198.  199;  State  v. 
State  Ganwmo't  and  v.  Board  ^  Slate 

OantoMeere,  tupra. 

Tbe  courts  have  no  authority  In  any  pro- 
ceeding to  inquire  into  the  eugibtlity  «  a 
person  elected  to  tbe  Le^iUture. 

Peopte  T.  HaU,  88  N.  YTm;  Conrt.  sit  I; 
ft  10. 

A  park  commissioner  does  not  dbchirge 
the  duties  of  snyofflce. 

Attor  V.  New  York.  62  N.  Y.  587;  Fte^li 
McDonald,  69  N.  Y.  362. 

The  Legislatiire  baa  frequently  said  tbst  a 


Digitized  by 


Google 


18M.  FcoPiA,  «v  rd.  FBBRwo<m>  v. 

park  oommissioner  mav  be  coDsUtuUoDally 
appoioted  by  tbe  I>gisiatur8,  which  appoint- 
meiit  would  be  in  vIolaUon  of  art.  10.  ^  8,  if 
he  were  "aa  officer  under  any  cUygoTem- 
ment." 

Mettn.  Matthew  Bal«.  Joseph  H. 
<3hoeAe  and  J*  F*  Parkhnrat  aUo  for  le- 
apoDdent 

Earl,  J.,  deUrered  the  opioioo  of  tbe  court: 
Id  1891  tbe  Ijegislature  passed  tbe  A(^(cbap. 
906)  entitled  "An  Act  to  Authorize  the  Selec 
tioD,  Location,  and  Acquiring  of  Gertain 
Oromds  for  a  Public  Park  in  and  near  the 
City  of  HonieUsville,  and  to  Provide  for  tbe 
Mainteoance  and  Embellishment  thereof." 
That  Act  provide*  for  the  appointment  of  a 
board  of  park  commlisfonen.  to  consist  of  six 
pcfaons;  and  in  the  moatb  of  Blay  the  relator, 
FtankUn  D.  Sherwood,  was  duly  appointed 
one  of  mch  commtasloiwrs.  He  duly  qualifled 
by  taking  the  official  oath  and  riving  the  offl- 
^nal  bond  therein  required,  and  bas  ever  since 
acted  as  such  commissioner.  At  the  last  elec- 
tion be  became  a  candidate  for  senator  in  the 
twenty-aerenth  senatorial  dlattlct  of  tbe  State, 
and  be  claims  to  have  received  a  majority  of 
tbe  votes  cast  for  senator  In  that  district,  and 
that  he  was  eligible  to  tlie office,  notwithstand 
ing  tbe  provision  of  section  8  of  article  8  of  tbe 
Constitution,  which  provides  that  "no  person 
sbali  be  eligible  to  tbe  Legislature  who  at  tbe 
time  of  his  election  is,  or  within  one  hundred 
days  previous  thereto  bas  been,  a  member  of 
Omignsa.  a  drll  or  military  (^cer  under  the 
United  Btatee,  or  an  officer  under  any  city  gov- 
■«mment.  And  If  any  person  shall,  after  his 
■election  as  a  member  of  the  Legislature,  be 
elected  to  Comrress,  or  tie  appointed  to  any  of- 
fice, civil  or  militaiy,  under  tbe  government  of 
tbe  United  States  or  under  any  city  govero- 
ment,  Ui  acceptance  thereof  shall  vacate  hia 
aeat"  Hie  appellants  claim  that  he  was  In 
eligible  under  this  constitutional  provision,  and 
whether  he  was  or  not  is  the  important  ques- 
tion now  to  be  determined.  Tbe  question  bas 
attracted  much  public  attention.  It  is  fairly 
involved  In  this  case,  and  tbe  Interests  of  the 
public  leqnire  that  we  ihouM  meet  and  deter- 
mine it,  if  it  is  within  our  judicial  oompelencv 
to  do  so.  It  is  a  pure  legal  question,  depend- 
ing  upon  undisputed  facts,  and  it  wonld  be 
qmte  unfortunate  to  have  tbls  case  gotbrongb 
all  tbe  courU,  and  to  leave  tbe  moat  Imponant 
and  vital  matter  In  it  undecided. 

There  can  be  no  doubt,  it  seems  to  me,  that 
the  relator  holds  a  public  office.  He  was  re- 
quired  to  discbarge  duties,  not  for  his  own 
benefit,  not  for  the  benefit  of  private  individ- 
uals, but  for  tbe  public.  He  was  required  to 
take  the  constitutional  oatb  of  office,  and  to 
rive  a  bond  for  tbe  faithful  discharge  of  bis 
duties,  and  he  and  bis  associates  were  clothed 
with  tbe  power  of  eminent  domain.  That, 
under  such  drcumatanoes,  be  was  a  public  of- 
Hcer,  bas  never  been  questioned  anywhere,  so 
far  as  I  can  find.  CaMofWood,  2  Cow,  39; 
flwp/e  V.  OomptroUer,  20  Wend.  598;  PropU  v. 
JVwitrand,  46  K.  Y.  881 ;  ftopte  v.  New  York,  77 
N.  Y.  608;  Rowland  v.  Ifew  TorHr.  t*8  N.  Y. 
876.  Bbing  a  public  officer,  it  is  next  U$  be  de- 
termined whether  he  was  an  officer  under  the 
•city  government,  within  the  meaning  of  the 
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Constitution.  The  Act  provides  In  section  1 
that  there  shidl  be  "in  and  for  tbe  city  of  Hor- 
nellsville"  a  board  of  park  commissioners,  to 
condst  of  six  competent  persons.  The  board 
is  thus  constituted  for  tbe  city;  and  tbe  Act 
further  provides  that  the  members  thereof  shall 
be  appomted  by  the  major  of  tbe  city,  by  and 
with  the  consent  of  three  fourths  of  tbe  mem- 
bcra  of  tbe  common  council;  and  the  mayor 
may  suspend  and  may  also  remove  any  mem- 
ber of  the  board,  bv  and  with  the  approval  of 
the  common  couocu.  It  is  further  provided 
that  DO  person  who  holds  "any  other  city 
office"  shall  bold  tbe  office  of  park  com- 
missioner, and  that  upon  the  appointment 
of  a  park  commissioner  to  "any  other  city 
office  his  office  of  park  commissioner  shall  oe 
vacated.  Every  park  commissioner  is  reauired 
to  give  a  bond  to  tbe  dty  for  the  faithful  dia- 
cbHrge  of  bis  datlea.  which  la  to  be  approved 
by  the  mayor,  and  Uie  official  oath  and  bond 
are  to  be  filed  with  the  dty  derk.  By  section 
2  the  park  commissioners  are  required  to  ap- 
point a  treasurer,  who  is  to  give  a  bond  to  the 
city,  to  be  approved  by  the  common  council. 
Tbe^  are  authorized  to  select  and  locale  lands 
for  a  dty  park,  and  to  take  them  by  purchase, 
gift,  or  condemnation;  and  all  such  lands  are 
to  be  token  in  the  name  of  tbe  city,  and  to  be 
paid  for  out  of  the  city  funds,  and  to  be  part  of 
the  cit^  territory,  luey  are  dothed  with  the 
exclusive  power  to  govern,  manage,  direct,  lav 
out.  and  regulate  the  park,  to  appoint  engi- 
neers, clerks,  police,  and  other  necessary  offi- 
cers, and  prescribe  their  duties  and  fix  their 
compensations,  and  generally  In  regard  to  the 
park  they  are  clothed  with  all  tbe  power  and 
authority  possessed  by  tbe  common  council  of 
tbe  city.  Tbey  are  also  dothed  with  power  to 
pass  such  ordinances  as  tbe^  may  deem  neces- 
sary for  the  government  ot  the  park,  not  In- 
consistent  with  the  ordinances  of  the  dty 
which  ordinances  are  required  to  be  pub- 
lished in  the  official  paper  of  the  dtv; 
and  all  persons  oflending  against  such  ordi- 
nancea  may  be  punished  before  any  magistrate 
of  the  dty  by  fine  or  imprisonment.  It  is  pro- 
vided further  that  a  spedal  election  shall  be 
held  in  the  dtv  for  the  purpose  of  determining 
whether  it  shall  issue  ue  ooods  and  acquire 
tbe  park  as  provided  in  the  Act. 

It  seems  to  me  too  clear  for  dispute,  in  view 
of  these  provisions,  that  tbe  park  commission- 
ers are  officers  under  the  citv  government. 
They  bold  tbeir  offices  by  appointment  of  the 
city  government,  and  therefore  under  tbe  dty 
government.  All  their  duties  relate  to  its  In- 
terest and  welfare,  and  they  are  actuallv  set  in 
motion  by  a  vote  of  tbe  tex-payers  of  toe  clt^. 
Tbey  are  certainly  not  stale  officers,  and,  if 
they  are  not  city  officers,  what  are  tbey  ?  I  be- 
lieve it  was  never  doubted  that  the  park  com- 
missioners of  tbe  city  of  New  York  and  of  the 
city  of  Brooklyn  are  dty  officers  of  those  cities, 
and  so  we  beta  as  to  tbe  park  commiasioners 
of  tbe  former  dty  in  Bhrgott  v.  Ifete  York,  96 
N.  Y.  274.  Would  anyone  seriously  contend 
that  a  Mew  York  or  Brooklyn  park  commis- 
dooer  would  be  eligible  under  tbe  Constitution 
to  the  Legislature?  Tbere  could  ba  no  reason 
for  holding  one  of  them  eligible  which  would 
not  be  equally  arajlicable  to  the  oommisdoner 
or  deputy  commissioner  of  public  works  or  the 
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chtmberlalo  of  the  ol^  of  New  Tork.  It  b 
no  answer  to  tbeae  view*  that  tbe  powera  tod 
dnUes  of  these  commtBsIoDen  sie  regulated  hy 
law,  and  thus  that  they  do  not  act  under  the 
direction  or  control  of  tbe  city  gorernment  or 
of  any  of  its  officers,  and  that,  therefore,  they 
are,  in  a  certain  aenae,  independent  offlcen. 
This  ifl  generally  true  of  all  public  officers, 
from  tbe  mayor  of  a  city  to  tbesoperrlaorof  a 
town,throngh  all  tbe  grades  toatown  constable. 
Their  powers  and  duties  are  regulated  by  law. 
Tbe  routeto  nhichthey  shall  travel  is  prescribed 
by  iaw,  and,  unless  tbey  are  specially  subjected 
to  the  control  of  a  superior  officer,  tbey  act 
iodepcndently,  subject  to  no  control  except 
tbe  rules  of  law  and  tbe  commands  and  Judg- 
ments of  tbe  courts.  And  nerertbeless  tbe 
mayor  of  a  city  Is  a  city  officer,  and  the  super- 
visor and  constable  of  a  town  are  town  officers, 
liccause  the  duties  of  municipal  officers  are 
regulated  by  statute,  tbe  municipality  of  which 
tbey  are  officers  is  not  responsible  for  their 
misfeasance  or  nonfeasance,  except  in  cases 
where  thev  act  as  the  agents  of  the  municipal' 
fly  in  the  oiscbarge  of  duties  Imposed  by  law 
upon  it.  And  so  we  hold  in  Matmiltan  v. 
JVew  Twfc  62TT.  T.  160,  and  Ham  v.  New 
Tork^  70  N.  Y.  459.  Although  the  officers 
mentioned  in  those  casts  were  undoubtedly 
offlcera  under  tbe  city  govemment,  tbe  city 
was  held  not  to  be  responsible  for  the  mis- 
feasance of  tbelr  subordinates,  because  the 
doctrine  of  rt&pondeat  superior  did  not  apply 
to  those  cases.  In  them  the  court  followed  tbe 
case  of  Lorillard  v.  Monroe,  11  N.  Y.  882,  62 
Am.  Dec.  ISO,  wbere  it  was  held  that  the  as- 
sessors and  collectors  are  not  in  a  legal  sense 
the  agents  of  a  town  in  its  corporate  capacity 
Id  the  assessment  and  collection  of  taxes,  and 
tbe  town  is  not  responsible  for  any  mistake  or 
misfeasance  by  them  in  the  performance  of 
their  duties.  And  the  assessors  and  collectors 
are  town  officers,  and  are  so  described  in  tbe 
Revised  Statutes.  It  certainly  cannot  be 
doubted  that  tbe  Leglfilature  was  competent  to 
make  these  park  commissioners  dty  officers, 
and  whether  or  not  it  intended  so  to  do  must 
be  determined  by  tbe  lan^^age  and  provisions 
of  the  Act.  Here  tbe  legislative  intention  is 
manifested  by  tbe  circumsiance — which  must 
usually  be  controlling — that  the  commissioners 
are  required  to  be  appointed  by  the  mayor  and 
common  council,  and  the  provision  in  tbe  Act 
that  no  person  holding  "any  other  city  office" 
shall  be  eligible  to  Uie  office  of  park  commis* 
sioner,  and  that.  If  a  park  commissioner  be 
•'elected  or  appointed"  "to  any  other  city  of- 
fice," hifl  position  as  park  commissioner  shall 
thereby  become  vacant.  It  is.  of  course,  pos- 
sible that  park  commissioners  could  be  so  con- 
stituted by  the  Legislature  as  not  to  become 
city  officers,  but  such  is  plainly  not  the  effect 
of  this  Act.  8o  we  reacb  the  coBCtusIon  thai 
the  relator  was  not  eligible,  under  the  Constj- 
tutfon,  tt)  tbe  Senate.  The  terra  "eligible"  re- 
lates to  tbe  capacity  of  holding  as  well  aa  to 
tiie  capacity  of  being  elected  to  tbe  office. 
Canon  T.  kcPhetridge,  15  lod.  827.  There- 
fore he  could  not  be  elected  to  hold  tbe  office 
of  senatl^r.  He  violated  the  constitutional 
provision  in  seeking  tbe  votes  of  the  electors, 
and  they  violated  It  fn  voting  fw  bim.  As 
matter  of  conatitnUooal  law,  any  certificate 
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tbe  appella&ti  coaU  tame  to  bim  would  be  m 
abaolute  nullity,  and  the  only  nae  be  ooold 
make  of  it  would  be  to  Titrate  Hw  Oonsiitn- 
tfon  and  do  a  wrong  by  intTuricm  Into  an  office 
which  he  has  no  right  forone  moment  to  bold. 

8o  we  come  to  tbe  Important  question  un- 
derlying this  case, — ought  tbe  court  to  grant  a 
mandamus  to  compel  the  iaBoing  of  a  certifi- 
cate of  election  to  one  who  has  no  right  under 
the  Ck)itBtitolion  to  tbe  office?  Can  tbe  relator 
oome  into  a  court  of  law,  and  ask  its  ud 
bis  violation  of  tbe  Constitution  and  his  pro- 
posed Intrusion  into  the  office  of  senator  T  sup- 
pose he  came  into  court  a  confessed  aHeo  or 
nonresident  of  tbe  State;  would  tbe  court  look- 
ing merely  at  the  du^  of  tbe  state  caavaMsn 
under  the  law,  atietoi  out  his  strong  arm  to 
help  him?  Well-eetabllsbed  principles  of  law 
and  a  strong  current  of  authority  require  tbeae 
questions  to  be  answered  in  tbe  negative,  A. 
party  can  demand  a  mandamus  only  to  secure 
or  protect  a  clear  legal  right,  never  to  aceom- 
plish  a  wrong.  In  High'a  Bxtnordinary  Lual 
Remediea,  S  40.  It  ia  nid:  "Tbe  writ  of 
maadamui  u  pever  granted  fo^  the  parpoae  of 
compelling  the  perf<»inaDoe  of  an  onlawfol 
act,  at  of  aiding  in  carding  out  an  unlawfoL 
proceeding;"  and  In  section  14:  "  It  is  a  funda- 
mental prfnclple  of  tbe  law  of  mandamus  that 
tbe  writ  will  never  be  granted  In  cases  where, 
if  issued,  it  would  prove  VMraUing;"  and  in 
section  SO:  "It  is  importmil  that  a  penoo 
seeking  the  aid  of  a  mandamus  tttc  the  en- 
forcement of  his  rights  rtiould  come  into 
court  with  clean  bands."  I  do  not  attriimte 
to  the  relator  any  actual  wrong  motive  or  in- 
tent in  anything  be  baa  heretofore  d<Mae.  I 
simply  m<»n  to  characterise  bis  acta  aa  tbey 
are  measured  bv  tbe  Constitution  and  the  lawa. 
In  FOert  v.  StaU  Board  ofCaMOMam,  IT  Kan. 
S65,  it  WHS  held  that  a  mandamus  woold  not 
be  issued  against  tbe  board  of  state  canvasias 
to  compel  it  to  canvass  tbe  votes  and  to  ivoe 
to  tbe  relator  a  certificate  of  election  where  be 
had  been  elected  a  lodge  at  a  time  when  no 
Section  could  properly  be  held.  See  also  Bam 
V.  Kma  County  Comn.  SO  Me.  243;  Skerbmn* 
V.  4fi  Mich.  160,  and  Sftifev.  lOi/tanorr. 

n  Keb.  176.  In  Staie  v.  Albin,  44  UO.  846,  an 
election  for  judge  was  held,  which  was  not 
preceded  by  a  registration  of  voters,  as  re- 

3 aired  by  law;  and  it  was  held  that  tbe  elec- 
on  waa  invalid,  and  that  the  court  would  not 
by  mandamoa  oonqnl  the  county  court  to  issue 
a  oomniseiw  to  a  judge  wbo  claimed  to  be 
elected  altboogfa  the  functions  of  the  county 
court  were  purely  ministeriaL  Tbe  court 
said:  "This  court  will  nnt  issue  a  peremptory 
writ  of  mandamus  unless  the  relator  ^owa 
that  be  has  a  good  title  or  a  perfect  ri^  \a 
tbe  remedy  he  demands.  He  can  dwive  no 
right  from  an  illegal  or  invalid  election."  In 
State  V.  atetena,  23  Ean.  466,  it  appeared  that 
at  an  election  held  in  the  County  of  Harper 
for  ooun^  officers  and  for  the  location  of  tbe- 
county-seat  the  returns  made  to  thecanvaaaiDg- 
board  showed  a  vole  of  8,947,  while  them  were 
in  fact  only  abont  800  legal  votera  in  tbe  ooud- 
ty.  An  applkatioo  was  made  for  a  mandamua 
to  compel  the  board  to  canvass  these  return* 
and  declare  tbe  reaolt.  and  te  was  beld  that, 
notbwitbstanding  tbe  faot  that  tbe  duties  or 
the  board  were  mainly  ministerial,  md  that  it 
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'wns  Dot  cbai^ed  with  the  dntr  of  Inqufrin^ 
{oto  tbe  TfcepnoD  of  Illegal  or  the  rejection  o1 
legal  votes,  or  fraiidaleDt  practices  at  tbe  elec- 
tion, the  court  would,  in  the  exercise  of  a 
sound  dlscreUoniHot  eren  appareutly  sucUod 
so  gnus  an  outrage  oo  tbe  pnrl^  of  tbe  ballot- 
box  by  issoing  a  maodamos  to  compel,  in  the 
name  of  a  technical  oompltance  with  duty, 
the  canvass  of  the  returns  under  such  clrcnm- 
stances.  la  State  v.  ^ietCTnan,  91  Ha  44S,  8 
Wett.  Bep.  727,  the  relator  waa  a  candidate 
fat  mmot  of  Pierce  City  at  the  April  election 
of  1886,  and  tbe  respondents  were  tbe  alder- 
meu  of  that  dty.  An  ordinance  of  the  c!ty 
made  it  tbe  duty  of  the  aldermen,  on  a  desig- 
nated day  sfter  each  election,  to  canvass  tbe 
returns,  to  determine  who  had  been  elected  to 
tbe  various  offices,  aiid  to  direct  the  clerk  to 
Issue  certificates  of  election  to  tbe  petsons  de- 
clared elected.  In  that  case  the  aldermen  de- 
termined that  tbe  relator  had  received  the 
bitibest  nnmber  of  votes,  but  declined  to  direct 
the  clerk  to  issue  a  cenlflcate  of  election  to 
him,  and  he  sought  by  tbe  ivrlt  of  maadamus 
to  compel  ibem  to  do  so.  The  law  declared 
that  no  person  should  be  mayor  of  a  cfty  of 
the  fomtb  class  unless  be  was  an  inhabitant  of 
tbe  dty  for  one  year  next  before  his  elertlon. 
On  the  pleadings  it  was  admitted  that  the  re- 
lator did  not  possess  that  quallflcalfon,  and 
tbe  conrt  said:  "A  peremptory  writ  of  man- 
damus will  not  be  issued  unless  tbe  relator 
shuWH  a  clear  right  to  the  remedy  which  be 
asks,  Tbe  election  of  a  person  to  an  office 
who  does  not  possess  the  requisite  qnaliflca- 
tfons,  gives  Um  no  right  V\  bold  the  office. 
As,  by  reason  of  his  duqunlificallons,  the  re- 
lator was  not  entitled  to  bold  the  office,  suiely 
he  has  do  right,  at  the  hand  of  tbe  court,  lo 
be  armed  with  a  certiflcate  of  election, — evi- 
dence of  title  to  that  to  which  he  has  no  right." 
And  the  writ  of  mandamus  was  denied. 

Inspectors  of  election  are  mere  ministerial 
officers,  and,  if  an  applicant  to  be  registered 
makes  tbe  proper  statement  and  the  oath  or 
afflrmali'n,  his  name  must  be  added  to  the 
list  of  voters,  and  ibe  inspectorv  have  no  dis- 
cretion or  right  to  refuse  to  add  It.  The  law 
makes  it  their  duty  to  do  so;  and  yet,  if  a 
person  who  has  been  refused  should  apply  to 
the  court  for  a  mandamus  agtUost  the  inspect- 
ors, and  it  should  there  appear  that  he  bad  no 
rtgbt  to  be  registered,  and  was  not  in  fact  a 

?|ualtfled  voter,  would  the  court  compel  the 
nspcciors  to  rejrisier  him,  and  thus  place  him 
Id  a  position  where  he  mlpbt  cast  an  illegal 
vote?  Would  it  listen  to  his  claim  that  be 
oagbt  to  be  reiriatcred,  and  thus  clothed  with 
tbe  apparent  right  to  vote,  so  that  be  could 
present  bis  vote  on  the  day  of  election,  and 
thus  test  his  right  to  vote.  8o,  when  a  voter 
at  an  election  offers  his  vote  to  the  inspectors, 
and.  if  challenged,  tflkes  the  preliminary  oath, 
and,  after  saswcring  folly  the  questions 
touching  bis  right  to  vote,  offers  to  take  the 
general  oath.  It  u  tbe  absolute  duty  of  the  in- 
apectore  to  receive  his  vote.  People  v.  Peeue, 
37  N.  Y.  46:  Gorteheim  r.  MattherFnon,  61  N. 
Y.  420;  PfopU-v.  Belt.  m  N.  Y.  175.  If,  In 
such  a  case,  tbe  Inspectors  refused  to  take  bis 
▼ole.  and  he  is  a  leeal  voter,  he  can  compel 
them  to  take  it  by  mandamus.  But  saplMMe, 

U  L.  R  A. 


upon  his  application  for  a  mandamus,  ft 
should  appear,  npon  facta  not  disputed,  that 
be  was  not  a  qualified  voter;  would  the  court 
still  compel  tbe  Inspectors  to  take  bis  vote,  and 
thus  permit  tbe  voter  to  commit  a  crime,  for 
tbe  sole  reason  that  the  law  made  it  thdr  avty 
to  take  the  vote  f 

But  ft  la  claimed  that-  vre  have  no  jurisdic- 
tion to  determine  that  the  relator  was  Ineligibte 
to  the  office  of  senator,  because  the  Constitu- 
tion, in  section  10  of  article  8,  provides  that 
each  Honse  of  the  Legfalature  "Hball  be  tbe 
Judge  of  the  elections,  retnms,  and  quatiflca- 
tions  of  its  own  members."  Tbe  courts  cannot 
fnterfere  with  tbft  jurisdiction  of  the  Senate. 
Whatever  may  be  determined  here  or  else- 
where as  to  the  election  or  qualiflcatious  of 
the  relator,  or  the  resnit  of  the  election  In  the 
twenty-seventh  senatorial  district,  when  tbe 
Senate  convenes,  and  not  nntil  tiien,  it  will 
have  absolute  jurisdiction  of  the  whole' snbject, 
and  may  determine  which  of  tbe  two  persons 
claiming  suits  therein  was  duly  elected  and 
quaiffiea  to  sit  tbetetn;  and  it  may  determine 
that  one  was  iuellgible  and  that  the  other  was 
not  elected,  and  that  thus  there  Is  a  vacancy 
In  that  district  calling  for  a  new  election.  It 
is  nndoabtedly  true  that  tbe  courts  cannot  1^ 
quo  warranto  try  tbe  title  to  a  legislative  f^ce; 
but  this  Is  not  such  a  case.  Here  the  relator 
comes  into  conrt,  and  ask<t  its  aid  to  clothe  him 
with  apparent  title  to  an  office,  and  bv  its 
affirmative  action  to  remove  obstacles  wnich 
staod  in  bis  pathway  In  bis  proposed  intrusion 
into  tbe  office;  and  upon  Ibe  nndlspoted  facts 
the  court  is  able  to  see  that  be  fs  Ineligible, 
and  It  Mmply  determines  that  it  will  not  aid 
him;  and  in  making  such  determination  ft  fn 
no  way  infringes  upon  the  jurisdiction  con- 
fided to  the  Senate.  It  simply  exercises  a  ju- 
risdiction which  he  bas  invoked.  We  would 
have  substantially  tbe  same  question  before  ns 
If  some  elector  In  the  twenty  seventh  senatorial 
district  had  been  tbe  relator  in  this  case  Instead 
of  Sherwood.  Tbe  same  line  of  reasoning 
which  I  have'  used  would  answer  his  applica- 
tion for  a  mandamus. 

This  cannot  be  treated  as  in  any  sense  n 
proceeding  oo  behalf  of  tbe  people.  Nor  can 
tt,  by  ameodment,  be  turned  Into  such  a  pro- 
ceeding. A  writ  of  mandamus  on  behalf  of 
the  people  in  their  sovereign  capacity  can  be 
awarded  only  upon  tbe  application  of  the 
attorney  general,  orsome  district  attorney,  and 
the  Indorsement  upon  the  writ  must  show  that 
it  was  Issued  upon  such  application.  Code. 
$  1993.  And  in  such  a  case  tbe  name  of  no 
person  need  appear  as  relator  in  the  proceed- 
ing. Here  the  writ  was  awarded  upon  tbe 
application  of  Shernood,  a  private  person,  and 
he  appears  as  relator.  Code,  §  1994.  In  such 
a  case  the  proceeding  Is  purely  one  to  enforce 
a  civil  remedy,  and  the  people  are  present 
merely  as  a  formal  party,  and  their  presence 
Is  doe  to  tbe  survival  of  a  form  whicli  has 
long  since  ceased  lo  have  any  significance  or 
utility.  The  real  party  in  interest  is  the  relat- 
or In  such  a  case,  and  if  be  ^ould  die  thn 

Eroceeding  would  abate.  High.  Extr.  Legal 
lem.  S  480  et  »eg.  Wc  need  not,  therefore, 
now  determine  what  this  court  would  do  If 
tbe  mandamus  In  tbfs  proceeding  had  been 
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awarded  upon  the  applicatioD  of  the  people 
through  some  officer  authorized  to  repreeeut 
them. 

We  igree  that  the  Board  of  State  CaoTassers 
act  ministerially,  and  that  they  have  no  power 
or  jurifidicdon  to  go  outside  of  the  returoa  of 
the  county  canvassers,  or  to  ioatitute  an  in- 
quiry as  to  the  eligiUUty  of  Uie  caodtdates 
who  were  voted  for  by  the  electora.  The  ques- 
Uon  of  eligibiliiy  is  to  be  answered  by  refer- 
eoce  to  the  law  as  well  as  the  facts;  sod  very 
wisely,  aa  I  think,  they  are  not  clothed  wiib 
authority  to  deterntioe  that  question.  Much 
less  have  tbey  authority  to  determioe  whether 
the  mincHrity  candidate  was  elected.  Id  the 
solution  of  that  question  is  involved,  not  only 
the  eligibility  of  the  majority  candidate,  but 
the  further  question  whether  the  voters  voted 
for  him  knowing  of  his  ineligibility,  within 
the  rules  laiil  down  In  People  v.  CTute,  50  N.  T. 
461.  None  of  the  officers  clothed  with  the 
duty  to  canvass  votes  derive  any  power  tu  a 
case  like  this  to  pass  upon  the  eligibiliiy  of 
candidates^  and  to  disregard  votes  cast  for  an 
ineligible  candidate,  from  the  following  pro- 
viuoD  of  section  81  of  the  Bjllot  Law  of  1890: 
"Whenever  a  candidate  for  any  office,  whose 
name  is  printed  on  the  offlcial  ballots,  shall 
have  died,  shall  be  or  become  ineligible,  or 
shall  have  withdrawn  before  election  day,  vot- 
ers tuw  use  nnofficlal  ballots  in  voting  to  fill 
the  office  for  which  such  deceased,  ineligible, 
or  withdrawn  candidate  was  nominated,  and 
the  name  of  the  deceased,  ineligible,  or  with- 
drawn candidate  shall  be  considered  as  hav- 
ing  been  erased  from  the  offlcial  ballot;  but 
eucb  unofficial  ballot  shall  contain  ooly  the 
name  of  the  person  voted  for  in  lien  of  the  de- 
ceased. Ineligible,  or  withdrawn  candidate,  and 
under  the  designation  of  the  office  for  which 
eucb  person  is  a  caodldale."  That  provision 
was  intended  merely  to  enable  voters,  in  the 
cases  mentioned,  to  vote  unofficial  ballots,  and 
it  is  only  in  case  some  candidate  is  voted  for 
by  an  unofficial  ballot  that  the  name  of  the 
candidate  on  the  offlcial  ballot  is  to  be  consid- 
ered as  having  been  erased.  Here  then  were 
no  unofficial  oallots,  and  no  candidates  were 
voted  for  except  those  whose  names  were  up- 
on ibe  official  ballots.  Nor  does  the  Board  of 
State  Canvassers  obtain  power  to  make  in- 
quiry as  to  the  eligibility  of  the  relator  by  rir 
tue  of  the  following  provision  in  section  843 
of  the  Code:  "Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  wbicb  ap- 
plication is  made  to  do  an  act  in  an  offlcial 
capacity,  requires  information  or  proof  to  en- 
able bim  or  it  to  decide  upon  the  proprietv  of 
doing  the  act,  he  or  it  may  receive  an  affidavit 
for  tuat  purpose."  As  the  State  Canvassers 
have  no  jurisdiction  to  inquire  as  to  the  ellfrl 
btlity  of  the  relator,  they  can  have  no  official 
act  to  perform  in  reference  thereto,  and  tbey 
can  require  no  information  or  proof  to  enable 
them  to  enter  upou  that  inquiry.  If  they  are 
confined,  as  we  bold  they  are.  to  canvassing 
the  returns,  and  in  the  discharge  of  that  duty 
to  what  lawfully  appears  in  or  upon  the  re- 
turns, then  they  can  have  no  need  of  proof 
which  will  ecaole  them  to  go  back  of  or  out- 
side of  ihc  returns.  I  can  imagine  cases  in 
which  this  provision  would  have  application 
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to  the  Stale  Board  of  Canvassers,  one  <tf  which 
is  where  it  Is  claimed  that  the  returns  are  q)a- 
rious  or  forged,  or  have  been  altered;  and  in 
that  case  Ihcy  might  take  proof  by  afBdavit  to 
inform  themselves  as  to  the  facts. 

While,  therefore,  the  State  Canvassers  were 
bound  to  canvass  the  returns  from  the  twenty- 
seventh  senatorial  district,  and  to  declare  the 
result  in  compliance  with  the  law,  yet,  fot 
reasons  which  we  have  given,  (he  court  will 
not  aid  the  relator.  The  action  or  non-action 
of  the  Canvassers  may  be  an  obstacle  in  bis 
way,  but  the  court  will  not  by  mandamus,  in 
a  case  like  this,  when  the  facts  showing  bis 
invisibility  are  undisputed,  assist  him  in  re- 
moviDg  the  obstacle.  He  and  his  competitor 
may  lx>th  present  their  cases  to  the  Senate 
without  either  of  them  having  a  certificate  of 
election,  and  that  body  will  have  jurisdiction 
to  determine  all  the  questions  of  fact  and  law 
involved  in  the  mailer.  If  it  shall  a^ree  »ith 
this  court  that  the  relator  was  ineligible,  and 
also  find  that  bis  competitor  was  not  elected, 
the  result  will  be  tluU  a  new  election  will  have 
to  be  ordered  in  that  district,  and  the  electors 
there  can  then  chouae  a  person  qualified  to 
bold  the  office,  and  then  tbey  can  oe  properly 
represented  in  the  Senate.  It  Is  far  better  that 
tbey  should  be  called  upon  to  vole  again  than 
that  the  Constitution  should  be  violated.  The 
safety  of  our  government  and  the  saccess  of 
our  republican  institutions  depend  upon  obe- 
dience to  the  Constitution  and  observance  of 
the  laws.  liberty,  regulated  by  law,  is  the 
foundation  upon  which  the  people  of  this 
country  must  build;  and  it  would  be  quite  un- 
fortunate for  this  court,  by  any  decisoo  it 
may  make,  to  encourage  Uwlessness  anywhere. 
It  is  quite  true  that  a  majority  of  the  elect«a 
In  the  twenty-seventh  senatorial  district  have, 
through  the  ballot-box,  expressed  their  will 
that  tJie  relator  should  represent  them  in  the 
Senate,  and  it  is  unfortunate  that  that  will 
should,  for  the  present,  be  defeated,  but,  un- 
der our  system  of  government,  founded  upon 
the  majority  rule,  majorities  must  express  their 
I»efcrences  in  the  forms  prescribed  by  the  Con- 
stitution and  the  lawa  It  is  better  that  an 
election  of  a  senator  should  fail  than  that  the 
Constitution  or  laws  should  be  nullified  or 
violated.  In  Ouiick  v.  A'ea,  14  lod.  98,  .77 
Am.  Dec.  48,  it  was  well  said:  "We  are  re- 
minded that  in  our  form  of  govemmoit  the 
majority  shoidd  rule,  and  that,  if  the  course 
Indicated  is  not  followed,  a  majority  of  the 
voters  may  be  disfranchised,  their  voice  disre- 
garded, and  their  rights  trampled  under  foot, 
and  the  voice  of  a  minority  listened  ta  True, 
by  the  Constitution  and  laws  of  this  State,  the 
voice  of  a  majority  controls  our  elecHcms;  but 
that  voice  must  be  coDstituiionally  and  l^inl^ 
expressed.  Even  a  majority  should  not  niu- 
lify  a  provision  of  the  Constitution,  or  be  per- 
mitted, at  will,  to  disregard  the  law.  In  this 
is  the  strength  snd  beauty  of  our  institutioua." 
In  the  same  case  It  was  held  that,  where  one 
of  the  candidates  was  ineligible,  and  tb»A  was 
known  to  the  electors,  ta  the  fads  were  vaeb 
that  they  were  bound  to  know  It,  volet  cast 
for  him  would  be  ineffectual,  and  would  have 
to  be  disregarded,  and  the  candidate  receivinc 
a  majority  of  the  legal  votes  declared  eleolcq. 
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Our  toDclosion  therefore  is  that  ihe  orders  of 
the  general  and  ifeeial  teriM  thouM  he  mer»ed, 
and  the  appUcatum  for  a  mapdamuB  denied. 

All  concur,  except  Flueh*  J.,  wUo  reads 
dissentfaig'  opinion,  and  An^wwa,  J.,  vho 

concurs. 

Finch*  J.^  dissentinc: 

I  agree  entirety  tbat  uie  Board  of  State  Can- 
Tanen  have  only  ministWial  and  not  Judicial 
powers;  that  their  sole  duty  \&  to  make  certain 
compnUitioos  f rom  the  figures  of  the  county 
canvassers,  returned  to  them  for  that  purpose 
arcordingto  law,  and,  having  made  them  to 
declare  the  result  by  the  proper  certificates; 
that  in  the  performance  of  this  duty  tbey  are 
not  at  liberty  to  consider  or  act  upon  any  ex- 
traneous papers  or  informatioo  beyond  that 
contained  to  the  canvasses  themselves,  consid- 
ered and  treated  wholly  a?  such;  and  that  no 
question  beyond  the  result  of  the  figures  can 
lawfully  receive  their  attention  or  solution. 
To  this  extent,  as  I  understand  It,  we  are  all 
agreed,  and  there  exists  among  ns  no  dlffer- 
eoee  of  oF^nion;  and  so  we  may  regard  the 
propositloD stated  as  fully  and  denoilelysettied; 
in  accordance  with  the  unvarying  current  of 
authority,  and  the  usage  which  haa  been  uni- 
form  and  vlthoat  a  break.  It  secures  for  us, 
at  least,  so  much  of  solid  ground  upon  which 
we  can  ail  stand  in  harninny  and  concord,  and 
iritboot  any  distressing  diversities  of  opinion. 
As  we  apply  tbat  doctrine  in  the  case  of  Sher- 
wood, the  inevitable  result  is  tbat  the  state 
brard  are  lequired  to  count  the  votes  in  his 
district,  to  ascertain  who  bas  received  the 
plarality  <vf  such  voles,  and  to  give  to  tbat  in- 
dividual a  due  certificate  of  the  fact  ascer- 
tained. Tbat  is  an  which  Sherwood  has  at 
any  time  saked.  Our  dedslon  entitles  him  to 
his  relief,  even  though  bis  mandamus  be 
quashed;  for  It  Is  not  to  be  assumed  that  the 
Slate  Canvassers  will  violate  the  settled  law  of 
the  State  as  expounded  to  tfaem  by  its  court 
ol  lest  resort.  Indeed,  tbey  themselves,  in 
and  the  terms  of  the  stipuutlon  upon  which 
alt  these  coses  have  been  heard,  have  promised 
rnd  agreed  to  act  in  accordance  with  the  con- 
clusions of  the  court.  Wo  have  interpreted 
the  law  for  them.  We  have  declared  that 
whether  Sherwood  was  or  was  not  eligible  la  a 
subject  with  which  tbey  have  no  concern,  a 
questitm  which  tbety  cannot  consider,  and 
whfcli,  however  decided,  ran  have  no  influ- 
ence or  effect  upon  the  one  dtsilnct  and  defi- 
nite duty  which  tbey  have  to  perform.  Tbey 
are  men  of  character  and  reputation,  and  it  is 
not  to  be  imagined  that  the  strong  and  specific 
force  of  a  mandamus  Is  necessary  to  make 
them  do  their  duty,  as  tbat  duty  has  been  de- 
fined by  this  court,  and  as  they  themselves 
have  forinally  promised  to  perform  it.  The 
queation,  therefore,  whether  the  present  writ 
sboutd  be  sustained  or  quashed,  is,  in  and  of 
itself,  not  very  important.  If  the  imjncdfate 
result  to  the  relator  was  alooOto'be  considered, 
the  discussion  might  end  here.  I^  think  it 
should  have  ended  here;  but  the.  technical 
question  of  the  continuance  and  operation  of 
the  writ  tiaa  been  used  to  put  upon  na  ttw  ab- 
stnct  qpestlon  of  Sberwood's  eligibfllty,  and 
cerve  air  a  justificatfam  for  a  judicial  expres^on 

a4L.R.A. 


QSit 


of  opinion  on  that  subject.  What  just  or  use- 
ful purpose  may  be  thus  subserved,  I  have 
been  unable  to  discover.  Whatever  we  may 
think  or  say  about  it  cannot  alter  or  affect  the ' 
purely  ministerial  duty  which  the  State  Can- 
vassers must  perform.  Nor  can  our  opinion 
have  any  legitimate  effect  upon  the  ultimate 
determination  of  the  question  by  tbc  Senate. 
As  to  them,  it  may  possibly  be  regarded  as  an 
interference  with  their  duty,  asd  an  attempt 
to  hamper  their  ind^peDdebt  acHon.  Tbat 
body  may  very  easily  construe  our  judgment 
as  an  iov^rion  of  their  juriediction,  an  unwar- 
rantable trespass  upon  a  co-ordinate  branch  of 
the  government;  and  it  would  not  be  strange 
if  thev  should  repel  it  with  indignation,  and, 
while'  not  rudely  bidding  na  to  keep  to  our 
jurisdiction,  should  find  some  polite  paraphrase 
to  convey  that  idea.  I  am  afraid  we  should 
deserve  the  rebuke,  for  three  reasons,  which 
I  shall  seek  to  develop  and  exp)ain;  and  these 
are  tbat  the<question  of  Sherwood's  eligibility 
is  Immaterial  to  the  relief  asked;  that  it  fur- 
nishes no  answer  to  or  defense  against  tlie 
writ;  and  tbat  we  have  no  jurlsdicUon  to  de- 
termine the  question  in  any  event. 

The  ground  upon  which  the  majority  pro- 
ceed ia  said  to  be  tliat  the  relator,  on  an  ap- 
plication for  a  mandamus,  must  abow  a  clear 
lep:Bl  right  to  the  relief  which  be  seeks;  tbat 
this  relator,  to  establish 'sucb  right,  must  show 
that  he  was  duly  $>lected  to  the  office  of  sena- 
tor; that  be  did  not  and  could  not  do  that,  be- 
cause he  was  ineligible;  and  so  the  writ  ought 
not  to  have  lieen  issued.  Now,  is  it  a  sound 
method  of  judicial  reasoning  to  say  tbat  a  man 
must  show  tbat  he  was  dulv  elected  to  an  of- 
fice before  he  can  require  toe  state  canvassers 
to  count  Hbe  votes  so  aa  to  kuow  whether  he 
was  elected  or  not?  He  comes  to  this  court 
and  demands  its  aid  to  asoerlalD  from  tbe 
proper  authority  if  he  was  elected,  and  the 
court  says  fae  bas  do  right  to  have  Ibe  vot«a 
counted  unless  he  can  prove  the  precise  fact 
which  be  seeks  to  ascertain.  One  can  imagine 
sucb  a  candidate  telling  his  experience  after 
all  was  over,  and  compIalDlng  with  a  some- 
what dazed  expression  that  fie  went  to  the 
court  to  compel  a  count  of  tbe  votes,  and  the 
judges  told  him  that  he  could  not  have  it  he- 
cause  he  was  ineligible;  and  then  he  went  to 
tbe  Senate  for  his  seat,  and  tbe  members  of 
that  body  told  blm  he  was  eligible,  but  could 
not  have  hia  seat  because  the  votes  had  not 
been  counted.  Such  a  possible  result  shovs  us 
where  tbe  probable  fallacy  of  thereasooing  re^ 
lied  on  may  be  found.  It  lies  in  tbesubstliurioa 
for  the  relief  actually  asked  and  sought  of  an- 
other and  different  relief,  not  asked  and  not 
sought;  in  treating  what  is  a  step  In  or  stage  of 
a  process  as  the  exact  equivalent  of  tbe  ulti- 
mate result  of  that  process;  and  in  a  declared 
inability  to  see  the  difference  Under  Its  clothing 
of  ambiguous  phrases.  ,  Sherwood's  right  to 
his  office  is  one  thing;  his  right  to  know  bow 
many  votes  were  ca^  In  his  favor,  and  who  re- 
ceived the  most,  is  quite  anolher.  He  has  not 
asked  this  court  to  adjudge  him  his  office,  or  to 
decide  that  he  was  dfily  elected  to  it.  He  is 
therefore  not  called  upoii  to  show  that  he  Is 
entitled  to  ft,or  was  duhr  elected  to  it.  Tbe  re- 
lief be  does  ask  Is  thAt  tod  votes  for  senator  cast 
In  his  district  shall  be' counted,  and  the  result 
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properly  certified.  He  shows  a  dear  legal 
right  to  that  relief,  for  the  law  awards  it;  and, 
as  we  hare  held  this  day,  U  b  Immaterial  to 
that  relief  at  the  hands  of  the  caoTasserB  wheth- 
er he  U  elleible  or  not  To  obtalo  that  ft  is 
enough  for  him  to  sbow  that  there  has  been  ao 
election;  that  votes  were  cast  for  him  as  a  can- 
didate;  that  a  statement  of  them  has  been  sent 
to  the  state  can  vassers,  and  they  refuse  to  count 
them  for  a  reason  which  is  no  reason  and  does 
not  excuse.  Tbat  makes  his  case;  that  shows 
bts  clear  legal  right  to  the  relief  which  be  asks, 
and  which  Is  only  one  step  or  stage  in  a  pro- 
cess leading  to  a  wider  ultimate  re8uU,and  one 
which  depends  oot  only  upon  tbat  step,  but 
upon  very  many  others.  I  tbink  it  possible  to 
uncover  what  I  deem  the  fallacy  of  the  pre- 
vailing opinion  in  another  way.  Let  us  aap- 
pose  that  there  has  been  a  very  close  election, 
so  close  that  it  turns  oo  a  questioD  how  two  or 
three  ballots  are  to  be'  treated,  and  the  Slate 
Canvassers  refuse  to  count.  One  of  the  candi- 
dates applies,  as  Sherwood  did,  for  a  man- 
damus to  compel  their  performance  of  that 
duty.  This  court  says  to  him:  '  No;  we  will 
not  order  a  count  until  you  satisfv  us  tbat  you 
have  been  duly  elected  to  the  office  which  we 
nee  you  are  tryingto  obtain.**  Could  anythiog 
he  more  unreasonable  or  abeutdt  Docs  not 
tbe  IlttistratloD  demonstrate  that  tbe  candidate 
who  seeks  to  compel  a  count  need  not  show 
that  he  was  elected  at  all  Id  order  to  entitle  him 
to  the  precise  measure  of  relief  which  Sher- 
wood has  asked  tn  this  case?  It  is  of  no  con- 
scntience  whether  the  latter  has  or  has  not  been 
duly  elected,  so  far  as  the  present  application 
is  concerned;  and  tbe  issue  thrust  upon  the 
court  is  wholly  immaterial,  and  only  made  to 
seem  material  by  sulisliluling  for  one  step  in 
a  process  Its  complete  and  ultimate  resulL  If 
it  be  objected  to  my  niustratiou  that  I  put  a 
case  in  which  It  was  possible  that  tbe  relator 
might  have  been  duly  elected,  while  here  there 
was  no  such  possibility,  I  answer  tbat  the  ob- 
jection begs  the  quotstioD.  It  is  possible  that 
Slierwood  was  duly  elected.  Neither  this 
Cf)iirt  nor  any  other  can  forestall  the  judgment 
of  the  Senate.  We  do  oureeWes  honor  over- 
much when  we  assume  to  act  as  prophets  for 
the  constitutional  tribunal,  and  to  oaDdlcap 
the  rights  of  tbe  relator  before  that  body.  It 
was  precisely  sudh  a  slate  of  affairs  as  tbat 
which  I  bare  described  which  tbis  court  bad 
in  People  v.  Canal  Avpraitert,  78  N.  Y.  446,' 
where  it  was  said;  "When  the  act,  the  doing 
of  which  is  sought  to  be  compelled  by  manda- 
mus, is  the  final  tbiog  and,  if  done,  gives  to 
the  relator  all  tbat  he  seeks  proximate^  or  ul- 
timately, then  the  quesiioo  whether  he  is  en- 
titled to  have  tbftt  done  may  be  Inquired  into 
by  the  officer  or  person  to  whom  tbe  mandamus 
is  sought,  and  Is  al^iO  to  be  considered  by  tbe 
tribunal  which  Is  moved  to  grant  the  man- 
damus; but  where  the  act  to  be  done  is  but  a 
ptep  towards  the  final  result,  and  Is  but  the 
means  of  setting  in  motion  a  tribunal  which  is 
to  decide  upon  tbe  right  to  the  final  relief 
claimed,  then  the  Inferior  officer  or  tribunal 
may  not  Inquire  whether  there  exists  the  right 
to  uiat  Hoal  relief,  and  can  only  ask  whether 
the  relator  shows  a  rigbt  to  have  the  act  done 
which  is  sought  from  bim  or  it."  In  the  pres- 
ent case  Sherwood's  final  aqd  ultimate  reli^ia 
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the  Judgment  of  the  competent  conatitutiaait 
tribunal  that  he  is  duly  elected  senator,  and 
entitled  to  hold  the  office,  and  that  final  relief 
Involves,  not  only  his  plurality  of  votes,  hot 
his  ()uallflcatioD8  as  well;  and  be  is  here,  not 
asking  that  final  relief,  trat  seekiDzto  takefHie 
step  necessary  as  a  preliminary  to  ft,  which  in- 
voWes  only  the  cotmt,  but  not  the  qualifica- 
tions; and  neither  tbe  canvassera  nor  the  court, 
in  coosidering  his  right  to  that  step,  can  ia- 
quire  into  his  right  to  a  dlffeient  and  further 
and  ultimate  relief. 

It  follows  wilhio  tbe  rule  eataUisbed  that 
the  relator  was  not  bound  to  prove  wliat  be 
was  not  required  to  assert  to  eolMe  himself  to 
the  relief  which  be  demanded,  and  that  the  is- 
sue of  his  qualification  was  immaterial.  But 
that  Issue  is  not  merelf  Immaterial.  Beyond 
that,  ills  utterly  inadequate  and  ineffectual  as 
a  defense  to  the  mandamus.  I  dedine  to  ex- 
press auy  opinion  upon  the  queatton  whether 
Sherwood  was  or  was  oot  elu;ible.  for  a  reason 
which  will  later  appear,  and  yet,  for  the  pur- 
pose of  the  argument,  I  may  concede  him  to 
be  ineligible,  aod  still  it  may  be  demonstrated 
tbat  there  Is  do  defense  to  the  wrk,  and  that 
its  command  should  be  affirmed.  The  wbok 
theory  on  which  Ibis  Issue  is  presented  is  that 
it  destroys  the  relator's  right  to  relief.  Sup- 
pose tbat  it  does.  But  has  it  also  destroyed 
the  rifht  of  the  people?  They  are  tbe  real 
plainUffs;  the  relator  is  only  their  informaoL 
Be  is  not  the  plaintiff,  except  in  his  character 
as  citizen,  as  one  of  tho  people,— tbe  source  of 
alt  power  and  authority.  They  are  tbe  plain- 
tiffs. It  is  the  sovereign  who  comes  to  our  bar. 
—to  this  court,  which  it  created  and  can  de- 
stroy— with  hat  in  hand,  but  with  a  gravity  we 
bad  better  not  overlook,  and  demands  of  us 
that  we  command  five  public  servants  whobt^d 
a  public  office  upon  a  public  trust  to  perform 
a  clear  public  duty  in  respect  to  a  matter  of 
vital  importance  to  the  safety  and  purity  of  our 
institutions, which  they  threaten  not  to  perform 
in  a  lawful  way;  and  we  answer  tliat  the  in- 
formant who  set  tbe  people  In  motion  claimed 
to  have  a  private  interest  of  his  6wn.and,since 
we  are  satisfied  that  he  had  none,  we  deem  U 
our  duty  to  teat  up  tbe  people's  writ,  and  turn 
the  people  out  of  court,  and  leave  unfaithful 
servants  to  violate  the  public  law  with  impun- 
ity. In  substance  we  say  to  the  people:  "We 
think  you  are  rigbt  aod  the  canvassers  are 
wrong,  but  we  cannot  approve  of  your  relator, 
and.  In  order  to  defeat  bim,  we  quash  vour 
writ,  aod  turn  you  out  of  court.**  We  have 
not  80 1)een  in  the  habit  of  treaUng  the  people 
coming  before  us  for  justice.  £ven  In  ac- 
tions of  quo  warranto,  where  the  people,  on  the 
relation  of  a  claimant  to  an  office,  brou^t 
theii  suit  to  remove  a  usurper  holding  it  with- 
out right,  and  where  It  was  decided  that  the 
relator  nad  no  title,  and  could  have  no  rdlef, 
it  was  yet  ruled  that  tbe  court  oould  noiquaih 
the  writ,  but  proceed  to  Judgment  of  oostv 
against  the  intruder.  P«9plev.  TTioteAn*,  S51I. 
Y.530.  Tbe  principle  Is  well  described  by /uib» 
Folger  in  PeopU  v.  ^a«,  80N.T.  117,  where  he 
8ayB,(and  I  quote  both  bis  language  and  his  al^ 
thorities):  "Beddes,in  the  JhuheuofKxi^itlon't 
Case,  all  of  the  judges  were  of  opinion  tbat  tho 
decision  of  a  question  raised  between  her  and 
Ur.  Harvey  could  not  becondnstva  iMween 
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Iwr  and  tbe  crown.  30  How.  St.  Tr.  ttS; 
Bam  V,  Jaekton.  1  Phil.  Cb.  S82,  580.  Tbe 
people  are  not  barred  by  It.  Tbey  may  still 
inquire  by  wbatrigbt  tbedefeodaot  claims  Uie 
omce.  Tbe  priDcipTe  stated  io  PeopU  v.  Tltadur. 
tupm.  apphea  bere:  "That  tbe  sovereign  nuy 
proceed  and  inquire  wbere  like  movements 
tbe  part  of  a  private  person  will  not  be  enter- 
tained because  of  bis  own  acts.  See  King  v. 
Clarke,  1  East,  88.  and  the  cases  there  oiled  and 
ouoted  f ram  in  tlw  trsument  of  counsel  for 
the  defendant.  And  there  may  be  judgment  la 
favor  of  the  people  against  the  defendant  of 
ouster  of  bim  without  giving  judgment  in  favoi 
of  the  relator  that  he  Is  entitled.  Pecpie  t. 
i'AmijW,  1  Denio,  888.  See  also  Cim  v.^rb, 
e  Whait.  416."  In  the  foregoing  quotation  the 
doctrine  Is  clearly  eaublisbed  that  the  defeat 
■of  the  relator  does  not  defeat  the  people,  and 
Uie  court  mtut  sUU  go  on,  and  ascertain  the 
right  of  tbe  latter.  The  authority  ia  declrive 
and  there  are  none  to  the  contrary,  so  far  as  I 
have  been  able  to  ascertain.  It  should  t>e  obeyed 
II  it  is.  the  order  appealed  from  will  be 
affirmed,  for,  however  Sherwood's  right  as  a 
candidate  may  be  dfsr^arded,  bis  right  as  a 
citizen  and  elector  and  the  right  of  the  people 
must  be  sustained.  As  to  them,  tbe  only  ques- 
tion is  whether  the  state  canvassers  have  threat- 
ened to  travel  outsldeof  tbe  returns,  and  afew 
words  are  to  be  said  on  that  subject 

Tlie  oomplication  began  with  tbe  action  of 
tbe  board  of  county  canvassers  of  the  county 
of  Steulien.  To  that  body  was  presented  by 
Charles  E.  Walker,  who  was  the  candidate  op- 
posed to  Sherwood,  and  defeated  at  the  polls 
by  a  majority  of  about  1.500,  a  protest  against 
tbe  issue  of  any  certificate  to  tbe  latter,  accom- 
pauied  by  affidavits  showing  that  at  the  date 
of  the  eleclioo  Sherwood  was  In  fact  a  park 
commissioner  of  the  H<»ncllfi\ille  park  in  said 
county.  The  counter  canvassers,  on  the  10th 
of  November,  after  making  a  correct  and  truth- 
ful statement  of  the  votee  actually  cast,  passed 
a  series  of  resolutions  to  tbe  effect  that  they 
believed  Shecwood  to  be  ineligible  to  tbe  office 
of  senator;  that  tbey  themselves  had  no  lawful 
authority  to  act  upon  the  fact,  but  that  they 
accompanied  tbdr  returns  with  a  statement  of ' 
the  proofs  presented,  and  of  their  belief,  and 
that  tbey  tmnsmltted  copies  of  the  protest  and 
proofs  to  the  state  board  "for  their  considera- 
tion, and  for  such  action  thereon  as  they  may 
deem  lawful  and  proper."  Tbe  moving  papers 
show  that  Charles  F.  Tabor,  attorney-general, 
and  one  of  tbe  state  board,  had  given  an  opin- 
ion in  bis  official  capacity  before  the  election 
that  Sherwood  was  ineligible,  and  had  also  de- 
ctaFed.  so  publicly  that  the  newspapers  repea^ 
ed  it,  that  the  action  of  tbe  county  canvassers 
was  a  rirtusl  refusal  to  count  any  votes  for 
Sherwood;  that  Walker,  after  a  consultation 
with  "prominent  state  officers"  at  Albany, 
open^  declared  that  he  expected  toreceirethe 
certificate  of  election  from  the  state  hcmrd  of 
canvassers;  and  that  persons  intimate  with  tbe 
members  of  such  board,  and  likely  to  know 
their  purposes,  bad  so  declared.  Mr.  Tabor 
makes  DO  denial.  Mr.  Rice.wbo  is  secretary  of 
slate,  mahea  none  but  says  in  signiflcant  general 
terms  that  th«  boud  in  its  coilectiTe  capacity 
Intends  to  do  what  Is  right  Disturbed  by  tbe 
menace  Involved  in  tbe  action  of  the  oouo^ 
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board  and  the  threatened  procedure  of  the  st«t« 
board,  Sherwood  appealed  to  tbe  court.  tJnder 
the  Older  of  tbe  special  term  tbe  county  can- 
vassers rescinded  their  leaolntlon  of  Novantier 
10th,  adding:  "And  the  said  resolution,  to- 
gether with  tbe  protest,  certiScates,  affidavits, 
and  proof  therein  referred  to.  (o  her  than  tbe 
certified  statement  required  by  statute,)  be.and 
they  are  hereby,  withdrawn  frosi  tbe  consider- 
atioo  of  the  state  board  of  canvassers."  These . 
papers  had  been  received  and  filed  In  the  office 
of  tbe  secretaiy  of  state,  who  had  no  lawful 
authority  to  receive  or  file  them.  After  the 
county  canvassers  had  directed  their  with- 
drawiu,  the  deputy  county  clerk,  by  authority 
of  tbe  county  clerk  as  secretary  of  the  board 
and  of  the  resolution  of  withdrawal,  demanded 
of  tbe  deputy  secretary  of  state  a  return  of  tbe 

{)rotest  and  papers.  That  official  refused,  say- 
ng  that  demand  most  be  made  of  tbe  Board  of 
State  Canvassers.  When  It  is  remembered  that 
the  papers  were  not  in  possession  of  the  Slate 
Board,  and  never  had  been,  because  the  count 
of  Sherwood's  district  has  not  be«n  entered 
upon;  that  tbey  remained  solely  in  poasession 
of  tlie  secretary,  filed,  and  held,  and  for  do 
possible  lawful  purpose, — the  answer  becomes 
a  distintA  admission  of  perslstenre  in  the  un- 
lawful purpose  of  their  use.  Added  to  all  the 
rest,  we  find  the  ineligibility  of  Sherwood 
formally  set  up  as  sn  answer  to  tbe  writ,  and 
the  deputy  attorney -general  appearing  before 
us  and  distinctly  claiming  in  behalf  of  tbe 
boanl  which  he  represents  that  thej  could  and 
^uld  consider  and  determine  that  question. 
The  fact,  therefore,  is  quite  beyrad  contra- 
diction that  tbe  secretary  of  state,  as  sndi,  and 
the  State  Board  of  Canvassers,  have  either  ac- 
tually trsnscended  or  threatened  to  transcend 
their  power  and  authority;  and  that  fact  is  es- 
tabll9iied,  although  it  was  not  necessary  to  es- 
tablish It,  since  it  was  held  in  Vii^nia  v.  Bive»^ 
100  U.  S.  818, 25  L.ed.  667,  that,  where  tbe  duty 
is  a  public  one,  there  is  no  need  of  a  demand 
and  refusal.  The  law  stands  In  lieu  of  a  de- 
mand, and  the  bare  omission  to  perform  the 
duty  in  place  of  a  refusaL  Since,  then,  tbe 
duty  of  the  state  board  Is  a  public  duly,  and 
one  in  which  tbe  people  are  interested,  the  peo- 
ple's writ  commanding  them  to  do  that  duty 
^nnot  be  answered  orquashed  by  showing  that 
tbe  privato  personal  right  of  tbe  relator  may 
not  succeed. 

But,  eveo  as  against  him,  there  is  no  defense 
to  tbe  writ.  Grant  that  bis  right  as  a  candi- 
date for  the  office  of  senator  is  answered,  and 
yet  then  remains  bis  right  as  a  citizen  and 
elector,  whidi  is  fully  set  out  in  and  shown  by 
the  moving  papers, — a  right  which  we  have 
just  recognized  in  tbe  Ihic/ieuof  Kinggton't 
Ca»6 — and  the  right  of  tbo  people  to  compel 
by  mandamus  the  performance  of  a  public 
duty.  In  People  v.  GoUiTU,  19  Wend.  66,  it 
was  decided  that  tn  a  matter  of  public  right 
any  citizen  of  the  State  may  be  a  relator  in  an 
application  for  a  mandamus,  and  the  doctrine 
was  repeated  in  People  v.  SuUivaa  Onintji 
Supr*.,  66  N.  y.  26S;  and  even  more  explicit, 
and,  I  think,  quite  decisive,  is  the  case  ot  Peo- 
ple V.  Salaey,  87  N.  Y.  844.  In  that  case  tb» 
relator  failed  nlterlj  to  show  anv  private  or 
,  personal  right  to  tbe  leHef  demanoed,  and  tha 
writ  was  not  sued  out  by  the  attomeiy-fenenl. 
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and  yet  the  order  of  the  writ  was  affirmed,  be- 
cst\}»e  it  Tcqaired  the  performance  of  a  public 
duty.  The  court  said,  io  answer  to  the  objec 
don  taken:  "Inasmuch  as  the  people  them- 
selves are  the  plaintiffs  fn  a  proceeding  by 
mandamus,  it  is  not  of  vital  importance  who 
the  relator  should  he  so  long  as  he  does  not  of- 
ficiously intermeddle  in  a  matter  with  which 
he  has  no  concern.  The  office  which  a  relator 
perForms  is  merely  the  instituting  a  proceed- 
infr  In  the  name  of  the  people  and  for  the  gen- 
eral benefit.  The  rule,  therefore,  as  It  is  some- 
times stated,  that  a  relator  in  a  writ  of  manda- 
mus must  show  an  Individual  right  to  the 
thing  asked,  must  be  taken  to  apply  to  cases 
where  so  individual  interest  is  alone  involved, 
and  not  to  cases  in  which  tbe  interest  is  com- 
mon to  the  whole  commUDity."  Tbe  court 
referred  to  cases  bolding  a  dlCTerent  doctrine 
in  some  other  slates,  anu  then  added:  "But 
the  practice  which  has  so  loog  prevailed  here, 
though  never,  so  far  as  I  can  discover,  passed 
opon  directly  by  tbe  court  of  last  resort,  where 
the  objection  was  raised,  seems  to  l)e  a  reason- 
able and  convenient  one,  and  ought  now  to  be 
considered  as  settled."  The  court  was  nnani- 
mous  io  affirming  the  present  order,  whatever 
oar  opinion  as  U>  Sherwood's  eligibility,  for 
we  cannot  defeat  the  right  that  be  has  as  citi- 
zen and  elector  because  he  also  claimed  an- 
other right  which  he  has  not;  and  least  of  all 
can  we  defeat  the  clear  rigbt  of  the  people, 
which  stands  wholly  undefended. 

And  that  brings  me  to  my  third  proposttton 
— that  we  have  no  jurisdiction  to  consider  or 
determine  Sherwood's  qualification  for  offlcn. 
because  that  lurisdictton  has  been  explicitly 
taken  away  from  us.  and  this  court  has  so  de- 
li>«ra(ely  decided.  The  Constitution  provides 
(art.  8,  i  10):  "Each  bouse  shall  detennioethe 
rules  of  its  own  proceedings,  and  be  tbe  judge 
of  the  elections,  returns  and  quaUfication  of  its 
own  members."  The  meaning  and  the  force 
of  this  provision  have  been  carefully  decided 
hy  this  court.  fSwp/e  v.  Ball,  80  N.  Y.  131. 
We  tbere  said  that  "it  Is  conceded  by  thetezt- 
writers  that  each  of  these  Honses  has  Uie  sole 
power  to  judge  thereof,  exclusive  of  every 
other  tribunal;"  and  we  cited  1  Kent,  Com.  335; 
1  Storv,  Const.  S  988;  Cooley.  Const,  Lim. 
188.  In  furtherelucldationof  the  doctrine  we 
asserted  and  showed  that  it  rested  not  merely 
upon  the  constitutional  language,  but  upon 
tbe  exigencies  of  free  institutlnns,  and  respect 
for  the  independence  of  legislative  bodies 
whose  authority  emanates  directly  from  tbe. 
people.  Kent  says:  "Thexe  Is  no  other  body 
known  to  tbe  Constitulloo  to  which  such  a 
power  might  be  safely  trusted."  Coming  down 
to  the  precise  question  involved,  we  said: 
"Though  the  Consiitution  confers  upon  speci- 
fied courts  general  judicial  power,  there  are 
certain  powers  of  a  -fudicial  nature  which,  by 
tbe  express  terms  of  the  same  instrument,  arc 
given  to  the  legislative  body,  and  among  them 
this  which  we  are  considering  Allpowers 
are  then  in  the  hold  of  the  people.  They  are 
about  to  distribute  tbe^  powers  among  the 
bodies  which  tbey  at  the  same  time  create. 
Wheo  it  is  said  on  such  orcasion  to  either 
nr)use  of  Uie  L^islature,  'You  are  to  be  tlie 
judge  of  theelecHonof  members  loyour  body.' 
I  here  is  a  apecific  conferment  of  this  particular 
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power;  and  wlwn  It  is  said  at  the  same  Umeto 
the  judicial  l>ody,  'You  are  to  have  general 
jurisdiction  in  law  and  equity,'  tliougfa  the 
confeiment  of  power  ia  general,  there  is,  by 
force  of  the  concurrent  action,  excepted  from 
fnyn  the  general  grant  the  specific  authority 
definitely  bestowed  with  tbesame  breath  open 
another  body."  And  the  court  atlded:  "The 
power  thus  idven  to  the  Houses  of  tbe  Legisla- 
tore  is  a  judicial  t>ower.  and  each  House  acts 
fn  a  judicial  capacity  when  it  exerts  it.  The 
express  vesting  of  the  judicial  power  in  a  par- 
ticular case  so  closely  and  vitally  affectina  tbe 
body  to  whom  that  power  is  given  takes  n  out 
of  the  general  judicial  power,  which  is  at  the 
same  time  In  pursuance  of  a  general  plan  that 
has  regard  io  each  part  to  every  other  part  be- 
stowed upon  another  body."  I  have  quoted 
thus  Hboially  from  tbe  opinion  in  the  case  dted 
berause  It  settled  the  law  on  that  subject  I 
do  not  understand  that  any  iMdy  disputes  the 
doctrine,  or  clsims  that  we  can  directly  adju- 
dicate upon  Sherwood's  qualificatious.  I  do 
understand'  tbe  claim  to  be  that  we  may 
do  so  indirectly,  on  tbe  road  to  a  judgment 
wbicb  we  have  jurisdiction  to  make;  in 
other  words  that  we  may  transcend  our  juris- 
diction on  the  way.  when  and  aa  far  and  as 
often  as  we  please,  provided  that  io  the  end 
we  render  a  judgment  which  we  have  risbt 
to  make;  lhat  we  may  exceed  our  luriadictioa 
and  usurp  that  of  another  tribunal,  to  obtain 
an  unlawful  reason  for  a  judgment  which  we 
have  a  right  to  render;  and  uiat,  because  ibe 
jurisdiction  we  really  have  is  invoked,  we  may 
assume  in  its  aid  a  j\irisdIction  which  we  have 
not.  I  distrust  the  proposition,  and  especially 
in  a  case  where,  as  in  this,  the  final  judgment 
sought  rests  wholly  and  entirely  upon  tbe 
transcended  jurisdiction,  and  where  that  judc- 
ment,  however  InnoccDt  in  its  form,  ia  In  truth 
In  its  entire  suhstance  and  intended  eflW^a 
direct  and  positive  adjudication  opon  a  subject 
matter  of  which  we  have  no  jurisdiction. 
Where  the  difficulty  lies  in  a  vrant  of  jurisdic- 
tion over  tbe  subject  matter,  no  consent  will 
give  it,  and  no  invocation  break  down  tbecoo- 
stilutiooal  barriers.  I  cite  for  the  present  pur- 
pose hut  two  authorities,  because  I  deem  them 
ample  and  sufficient:  Pfiopte  v.  JVoAan^y,  18 
Hich.  461,  and  Opinion  ^  the  JvaUeea,  56  N. 
H.  677.  In  the  first  of  these  cases  tbe  Legisla- 
ture had  passed  a  Police  Act  for  the  ciiy  of 
Detroit,  giving  It  immediate  effect,  which  re- 
quired a  two-thirds  vote.  A  quo  warranto 
was  issued  to  the  newly  appointed  marshal, 
which  challenged  bis  right  to  his  office.  Hie 
court  bad  undoubted  jurisdiction  to  issue  tbe 
writ,  and  to  render  judgment  of  ouster  upon  ft, 
and  that  jurisdiction  was  duly  and  regularly 
invoked;  and  on  the  theory ' adopted  here, 
that  invocation  authorised  the  court  on  tbe 
road  to  a  judgment  of  ouster  to  rest  upon  rot- 
sons  in  excess  of  their  JnrisdlctkHi,  and  In  vlo- 
l&tiaa  of  the  constHutlona]  provisions.  Jnst 
that  they  were  asked  to  do,  and  just  that  they 
deliberately  refused  to  do,  upon  the  ground 
that  it  would  transcend  thdr  jurisdiction.  It 
was  conceded  that  the  joumau  and  records  of 
the  Lc^lature  were  regularly  lleforc  tbe  court 
and  could  properly  be  examined  and  consid- 
ered. Tbey  snowed  that  nine  persons,  neces- 
saiy  to  make  up  the  two  tbtrds,  bad  voted  for 
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the  bill,  who  held  their  seats  in  sfrfle  of  the 
proTen  fact  that  they  had  not  been  elected  at 
all.  except  In  the  Boldier  vote  cast  outside  of 
the  State  uader  a  law  which  had  been  decided 
to  be  unconrtitutlonal.  There  was  a  claimed 
necefl-sity  to  unseat  leslBhtors,  and  establish 
the  doctrine  of  invocation.  But  the  court,  led 
by  an  able  consHtuilons)  lawyer,  declined  to 
do  the  wrong,  although  duly  "Invoked." 
Judge  Cooley  said,  after  pointing  out  the  same 
diatribaiioo  of  powers  between  the  courts  and 
the  Legislature  which  exists  in  this  State:  "It 
is  sufficient  for  us  to  say  that  the  Constitutttm 
ban  not  conferred  upon  us  this  jurisdiction, 
and,  whether  the  dedsion  made  is,  rif^ht  or 
wrong,  we  shall  leave  it  where  it  has  been  left 
by  the  fundamental  law  of  the  State."  The 
New  Hampshire  case  was  quite  pecaliar.  A 
law  of  that  State  p^mits  the  Legislature  to 
apply  to  the  court  for  an  opinion  and  advice 
upioQ  legal  questions  submitted.  Tbe  Legiala* 
ture  made  such  application.  Tbey  Invoked 
the  existing  jurisdiction.  The  court  had  au- 
thority to  receive  and  act  upoo  tbe  request, 
and  to  give  an  answer.  But  Uie  (raeation  put 
was  whether  certain  senators  bad  been  law- 
fully summoned  by  the  governor  and  council, 
and  properly  sdmilted  to  their  seats.  If  ever 
there  was  sn  "invocation"  in  the  exercise  of 
an  admitl'sl  jnrLsdiction  to  go  beyond  it  and 
usurp  tbe  rights  of  another  tribunal  on  the 
roHd  to  an  answra",  it  was  this.  But  tbe  court 
resisted  the  temptation  and  refused  to  answer, 
oo  the  grouod  that  they  were  not  at  liberty  so 
to  do,  and  added:  "If  a  precedent  of  interfe^ 
ence  b^  one  department  with  tbe  discharge  of 
its  duties  by  another  should  be  establish^  by 
tbe  form  of  a  judicial  decision,  a  dangerous 
blow  would,  in  our  jud^ent,  be  struck  atone 
of  tbe  most  vital  principles  of  our  system  of 
goTemmeot.''  Uadoabtedly  there  is  oiongh 
aktutenesB  amoDg  us  tomggest  that  these  were 
cases  where  the  Legislature  bad  acted.  But 
what  of  that?  If,  on  the  road  to  a  lawful  de- 
cision, jurisdiction  may  be  transcended  at  all, 
it  may  as  well  be  done  by  an  unlawful  review 
as  by  an  unlawful  opinion  In  advance.  I  have 
fonod  no  cans  to  the  contrary  of  those  cited. 
'Rie  industry  of  the  deputy  attorney-general, 
ranging  over  every  StsM  in  the  UniOD,  has 
found  none  except  those  whidi  bog  tbe  entbe 


question;  since  in  every  one  dted  by  him  I 
tnink  there  was  some  existing  law  authorizing 
the  court  to  adjudge  upon  the  official  title,  or 
the  election  itself  was  a  nullity,  and  there  was 
not,  as  here,  a  constitutional  prohibitton  against 
it.  And  so  I  deny  tbe  asserted  doctrine  of 
"invocation,"  of  a  "right  to  do  evil  that  good 
mav  come,"  of  excusable  judicial  usurpation; 
ana,  if  tbe  doctriae  has  anywhere  got  its  dan- 
gerous and  destructive  bold  upon  our  taw, 
wblcb  1  do  not  believe,  it  shoatd  be  resolutely 
shaken  off.  But  let  us  not  deceive  ourselves. 
The  excess  of  jurisdiction  is  not  even  excusable, 
for  it  has  neither  occasion  tior  neccEsIty.  I  have 
discussed  that  somewhat  already,  but  may  be 
permitted  to  add  a  few  words  more.  The  or- 
der to  show  cause  and  the  affidavits  of  tbe  pe- 
titioner raise  no  issue  beyond  that  of  tbe  right 
of  the  state  board  to  do  anything  more  than 
count  the  votes  and  certify  the  result.  He  did 
not  invoke  either  tbe  consideration  or  decision 
of  tbe  question  whether  he  was  or  was  not 
duly  elected  to  the  office  of  senator;  and,  if 
the  defendants  had  made  no  answer  except  to 
assert  a  right  to  consider  extraoeous  papers, 
the  issue  of  eligibility  would  not  have  been 
befOTe  the  court  or  involved  in  the  jurisdiction 
Invoked.  It  is  clear  that  the  petitioner  on  his 
part  invoked  no  action  or  jurisdiction  to  wiiich 
a  ruling  on  his  ell^bility  was  essential  or 
necessaty.  It  made  its  first  appearance  in  the 
answer  of  tbe  Stale  Board.  But  It  was  no  de- 
fense to  them.  It  was  no  justification  for  their 
threatened  action,  and  no  answer  to  the  de- 
mand upon  them  to  perform  their  pnbUc  duty. 
And  so  tbe  Issue  of  eligibility  was  not  neces- 
sary, and  not  even  pertinent,  to  the  jurisdic- 
tion Invoked,  on  eitber  hand,  and  has  no  ex- 
cuse that  I  can  discover,  for  Its  presence  in  the 
case.  But  here  this  discussioD  must  end.  If 
what  I  have  said  does  not  convince  the  major- 
ity of  tbe  court,  nothing  that  I  can  say  will  do 
so.  I  have  tried  faithfully,  and,  I  hope,  with 
proper  respect,  for  certainly  I  have  not  meant 
to  be  wanting  in  that,  to  point  out  tbe  mistake 
which  it  seems  to  me  that  they  are  about  to 
mak&  Theirs,  bowever,  must  be  both  the  re- 
sponsibility and  its  coosequences,  I  thinkthe 
coder  and  judgment  should  be  afBrmed. 
Andrewst  J.,  ooneurs. 


CONNBOnCUT  SUPREME  OOURT  OV  ERROHS. 


STATE,  «9  m.,  Luzon  B.  HOmOS, 
e. 

Morgan  G.  BULKELET. 

(  Oonn  ) 

1*  A  governor  whoao  term  eztonda  un- 
til him  nieearaor  la  doly  qnaUfled  is  de 

Jure  as  well  as  tie  faeto  governor  qoUI  the  dec- 
lantlon  of  blasuooeesor^  election  has  been  made 
Id  the  manner  provided  by  tbe  CoostitutloD. 
Si.  Tbm  cbolee  of  m  gowrnvr  by  tbe  As- 


KoTB.— Tbe  peculiar  situation  sbowo  In  the 
atoove  Important  ease,  and  tbe  unusual  ooostftn- 
tiooal  prorisioiis  Involved,  make  a  case  without 
any  closely  applicable  .precedents  which,  can  be 
supplied  by  annotation. 
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lUy  whtob  Is  requtred  by  the  Conntltittlon 
to  be  made  on  "the  second  day  of  thefr  seesf on** 
if  there  has  been  no  election  by  tbe  people,  can- 
not be  made  at  any  later  day  of  the  session. 
8>  The  anpertor  ooort  m  »  eoort  of 
gtmBvmX  Jnriadletion  in  Ooimectieiit  may 
take  Jurisdiction  in  quo  wamnto  to  establish  tbe 
rivbt  of  a  person  to  the  otOce  of  ffovemor  where 
be  has  received  a  majortfiy  of  all  the  votes  cast 
and  tbe  General  Anembly  refuses  to  act  or  bas 
lost  the  power  to-do  so.  so  that  he  is  remedllees 
unless  the  court  may  Intervene. 
4*  An  inlbrma.tlon .  in  quo  warranto 
whieh  alleges  only  ttubt  the  relsktor 
appears  by  the  returns  to  have  a  ma- 
jority of  all  the  vot^  Is  insulBulent  without 
alle(rin«  that  he  bad  a  majority  ot  all  the  votes. 
{Carpenter,  J.,  dIsMnts  from  proposition  s.) 
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(January  S,  1808.) 

CASE  renerred  for  Ibe  opinion  of  tbe  Su- 
preme Court  of  Errors  by  tbe  Supreme 
CouitforKew  Haven  County,  in  a  proceed- 
ing hrougbl  to  determine  tbe  rigbt  of  defend- 
ant to  retain  tbe  office  of  governor  of  the  State. 
Ditmittat  of  informaHon  admud. 
Tbe  facts  are  stated  in  tbe  opinioD. 
Hatn.  Charles  R.  liic«r«oU.  TUtoa 
H.  DoolitU*  and  Henvjr  Stoddardt  for 
relator: 

In  quo  warranto  the  rigbt  and  title  to  an 
elective  office  depends  upon  the  election;  such 
rigbt  and  title  are  nol  contingent  in  any  de- 
gree or  manner  upon  tbe  existence  or  noo- 
existence  of  a  certificate  or  declaration  of  elec- 
tion. 

Cooley,  Const.  LIm.  78^  786.  787;  Paioe, 
Elections.  6§  625,  626,  684;  High,  £itr.  Legal 
Bem.J^  688,  689,  689av  6  Am.  &  Eng.  Eocy- 
clop.  Law,  422. 42S;  ffartt  v.  Harvey ,  19  How. 
Pr.  246;  Pecfle  v.  Smuff,  16  111.  492,  60  Am. 
Dec  769;  Com.  v.  Emminger,  74  Pa.  479;  Atty- 
Gen.  V.  Elderkin,  5  Wis.  800;  Rex  v.  Vice 
Chanel  of  Cambridge,  8  Buir.  1647;  Mar- 
bury  V.  MadimmJi  U.  8.  1  Craach,  187.  S  L. 
ed.  60;  BtaU  v.  Barbour,  58  Cona .  76. 

The  courts  by  quo  warranto  adjudicate  tbe 
"very  rigbi"  and  title  to  every  elective  office 
unless  exclusive  jurisdiction  is  vested  in  some 
other  tribtmal. 

High,  Extr.  Legal  Sem.  §  684;  6  Am.  & 
Eng.  Fncyclop.  Law,887, 880, 890;  Paine,  Elec- 
tions, gg  H56,  865,  878;  Cooley,  Const.  Lim. 
786, 787;  Q^n$  7.  Vin/inia,  19  U.  B.  6  Wheat. 
264,404,  5  L.  ed.  257,  291. 

A  person  usurping  the  office  of  governor  !■ 
amenable  to  that  jurisdiction. 

See  cases  cited  above. 

McCrary  on  Elections.  %  888,  says;  "It 
matters  not  how  high  and  important  an  office 
may  be,  an  election  to  it  must  be  by  the  ma- 
Jonty  or  plurality  of  the  legal  votes  cast,  and 
if  anyone,  without  having  receiv<»l  such  ma- 
jority or  plurality,  intrudes  himself  into  an 
office,  whether  with  or  without  a  certiScate  of 
election,  the  courts  have  jurisdiction  to  oust 
him  unless  some  other  tribunal  has  been  clothed 
with  this  power  to  theexclusion  of  theoonrtL" 

Cooley,  Const  Lim,  pp.  786,  787. 

It  is  of  no  importance  that  the  body  charged 
with  the  duty  of  declaring  the  result  of  the 
election  is  so  constituted  that  mandamus  will 
not  lie  to  enforce  Its  duty,  but  tbe  true  rule  is, 
if  the  duty  Is  imposed  by  law  and  the  act  Is 
ministeriaf,  a  refusal  to  act.  or  an  actlcm  con- 
trary to  the  truth,  cannot  affect  Uie  title  to  tbe 
office  In  quo  warranto  proceedings. 

Stie  McCrarv,  Elections,  %^  881,  888,  878. 

From  the  documents  before  it  tbe  House 
found  that  tbe  democratic  vote  for  governor 
"as  returned"  was  67.662,  for  other  candidates 
"as  returned"  was  67,686,  leaving  a  danomtlc 
inajoritv  of  twenty-six  for  govemw  "as  re- 
turned. 

The  force  and  efficacy  of  this  finding,  and 
promulgation  thereof  to  the  world,  by  resolu- 
tion cannot  be  lessened  or  impaired  bv  the 
fnrther  and  additional  statement  of  the  Ifouse, 
that  certain  other  facts  appeared  1^  inspection 
of  other  documents.  All  such  statements  of 
the  House  were  and  are  simply  void  and  of  no 
14L.R.  A. 


effect,  befais  made  without  jurisdiction  and  in 
violation  of  the  Constitution. 
Cooley.  Const.  Lira.  p.  788;  Bx  parte  Bmik, 

8  Hill,  48. 

If  they  have  abown  an  dedioD  on  tbe  whole 
return.  Oiat  gives  the  rtoht  lo  tbe  words  of 
Lord  Coke  "theekdion  la  the  fotmdaiteiit  not 

tbe  return." 
4  Co.  Inst.  49. 

Opinions  and  decisions  of  the  eourta  of  last 
teaott  In  Maine,  New  Hampshire,  and  Slan- 
achusetts,  and  the  opinion  of  this  coort  in 
Optniotu  of  Jv$t*ee»,  80  Conn.  691.  state  in 
most  emphatic  terms  that  the  freemen  or  elec- 
tors elect,  that  the  return  of  votes  is  to  control, 
and  that  the  persons  or  body  having  tbe  duty 
to  declare  cannot  look  beyond  those  returns  of 
votes. 

Opinioju  of  Ju^ieee.  70  He.  661;  Prinee  r, 
SkiUin.  71  He.  861,  86  Am.  Rep.  826:  Opi*. 
ion*  of  Jiutiee$.  68  Me.  687;  Ofinioiu  ^  Jus- 
tices, 64  Me.  588;  Opiaione  ofJtutieet.  Id.  596: 
(Mnioua  ffju^iee)!,  54  Me.  602:  Opinumeof 
JuBtieet,  26  Me.  667;  Oegood  v.  .lonea,  60  N.  H. 
282;  Opinian  oftlte  Court,  68  N.  H.  621;  Bell 
V.  Pike,  68  K.  H.  478:  OpiTnion  ofJuatieee,  53 
K.  H.  640;  OpiPion  ofjuetieea,  136  Mass.  688; 
Qark  T.  Hampden  Qmntm  Board  <fSbcaminen. 
126  Mass.  283:  Peoj^  v.  Okemung  County  Board 
of  Canvateere.  126  N.  T.  392:  IState  v.  Boone. 
98  N.  C.  678;  State  v.  Oaiwrt,  96  N.  C.  680; 
State  V.  Stinaon,  98  M.  C.  691;  State  v.  BAr 
(Neb.)  Jan.  14, 1681. 

Meme.  Heanr  O.  Robbuow*  WIIUbib 
O;  Cb«««  and  Cnkulfls  J.  Col*,  for  defend- 
ant: 

A  judge  of  the  BOprrior  court  has  no  power 
to  depose  a  governor  of  tbe  State. 

State  V.  Idarloui,  IS  Ohio  St.  186;  BaacUr  t. 
Brooke,  29  Ark.  178. 

Tbe  namre  of  the  bifonna^n  In  tbe  nature 
of  quo  warranto,  considered  hislorically,  and 
in  tbe  light  of  dedded  cases,  excludes  the  ides 
that  it  can  be  made  use  of  in  this  Stale  to  try 
the  title  of  the  supreme  enecutive  officer  of  thi* 
State. 

See  4  61.  Com.  812;  8  BI.  Com.  863.  cL  5. 

Tbe  theory  of  tbe  process  originally  was  that 
it  issued  from  a  superior  power  or  atUbori^  to 
an  inferior  one,  and  not  otherwise. 

All  jiirlidiotion  Implies  superiority  of  power. 

1  Bl.  Com.  242;  Mauran  v.  Smith,  8  R  I. 
192,  S  Am.  Rep.  604. 

The  provisions  of  the  Constitution  relation 
to  tbe  office  of  governor  indicate  i»Dclusivelx 
that  he  was  to  oe  dealt  with  by  his  equals  ia 
tbe  other  depaTtmenla,  and  abow  that  ue 
lalature  could  not  luve  intended  to  subjed  bis 
title  to  Inquiry  a  judge  of  the  superior 
court. 

See  BaxtfT  v.  Brooke.  20  Ark.  179:  State  v. 
Jfarttm,  1%  Ohio  St.  114;  Pfople  v.  Goodiein, 
23  Mich.  497;  State  v.  Hmnum,  81  Ohio  SC 
300;  OoUin  V.  SnMoek,  SO  La.  Ann.  368;  »v 
ere  w.  John*,  42  Tex.  889;  Batman  v.  jMegMMtt, 
1  Met.  (Ky.)  088;  State  r.  J/osem,  77  Mo.  180; 
State  V.  Brxter,  28  Ark.  190;  Oof  v.  Wilton,  8 
L.  R.  A.  68,  89  W.  Va.  898;  Oari  T.  Wilaon,  9 
L.  R.  A.  64,  82  W.  Va.  419;  Reberteen  t.  £ttote, 
7  West.  Rep.  481.  100  lod.  81. 

Tbe  position  which  we  take  is  further 
strengthened  tbe  numerous  dectaions  of 
the  highest  courts  of  many  of  the  States,  that 
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naDdamiH  does  not  He  to  compel  the  goveinor 
to  perform  hit  dattes. 

See  High,  Eztr.  Legal  Rem.  §g  119,  124; 
Ba\Bkin$  V.  Oovemor,  f  Ark.  571,  81  Am.  Dec. 
S46;  Statev.  Warmouth,  23 La.  Add.  1.  2  Am. 
Rep.  712;  State  y.  Qortrnar,  89  Mo.  888,  899; 
Re  Den  nett.  82  Me.  908,  54  Am.  Dec.  602;  8taU 
v.  OoTernoT.  25 N.  J.  L.  831;  Mauranv.  Smith, 
8  R.  I.  192,  5  Am.  Rep.  664;  Ptop'e  t.  Bits^, 
19  ni  229,  68  Am.  Dec.  691;  PeopUs  v.  Tateg, 
40  III.  126:  PwpU  v.  Ooeemor,  29  Micb.  820, 
18  Am.  Rep.  89.  See  also  Wood,  Mandamus, 
pp.  86-88. 

The  jurisdiction  of  the  Oeneral  Assembly  Is 
full,  floal,  complete,  and  ezctudTe,  and  no 
jadicial  process  vfll  lie  to  test  or  determine  a 
title  to  tbe  goreraorsblp  of  Connecticut. 

Const,  art  4.  g  3. 

Tbe  Constitution  provides  that  tbe  governor 
shall  hold  his  office  for  a  fixed  term,  and  until 
bis  successor  be  duly  qualified. 

Const,  art  4,  %  1;  Const  Amend,  art  S7, 
%  9. 

In  tbe  beginofng  the  power  over  this  matter 
was  In  tbe  Legislature,  for  the  Legislature 
iras  practicsTlj  supreme  from  tbe  Charter  of 
Charles  to  tbe  CoDstilutioii  of  1318. 

1  Swift's  System,  p.  72. 

Tbe  Constitution  of  this  State  Is  a  limitation 
of  powers  already  existing, 

Pratt  V.  AUen  l3  CoUD.  125.  See  Starr  v. 
I^ae,  8  Conn.  547. 

Nothing  should  be  regarded  as  prohibited 
vbich  is  not  so  either  expressly  or  fair  and 
reasonable  implication. 

Lowrey  v.  Qridley,  80  Conn.  458. 

It  willbardly  be  contended  that  the  Constl- 
tutioo  aoy  where  expressly  prohibits  the  Legis- 
lature to  folly  examine  the  proreedlogs  at 
general  elecitons  and  declare  tbe  results  in 
accunlance  with  such  examination,  and  there 
ifl  nothing  which  so  prohibits  it  by  fair  and 
reasonable  Implication, 

See  Const,  art.  fl,  ^  6.  an.  4.  g  2,  art.  8,  ^  6. 

It  is  not  an  answer  to  say  that  an  examination 
conducted  on  tbe  piinciples  we  have  indicated 
Is  an  exercise  of  Judicial  functions,  and  as 
such  prohibited,  for  it  ia  lon^  past  argument 
in  this  court  that  tbe  Genei^  AEsemhly  can 
and  does  exercise  judicial  functions. 

WheeW^  App.  45  Conn.  S06. 

White  it  is  true,  doubtless,  that  this  power 
has  some  of  the  elemeotB  of  a  judicial  character, 
it  is  essentially  a  political  power,  and  with  the 
exercise  of  its  political  power  by  tbe  Legislature 
the  courts  cannot  legally  interfere. 

RogerB  v.  Johns,  42  Tex.  839;  CoUin  v. 
Knobtoek.  25  La.  Ann.  268;  Stale  v.  Harmon, 
81  Ohio  St  250;  Peoplt  v.  La  SatU  Coujtty 
tiupn.  100  111.  495;  Ooff  v.  WiUon,  8  L.  R  A. 
68.  88  W.  Va.  403;  Carr  v.  WiltoA,  8  L.  a  A. 
64.  82  W.  Va.  426;  Luther  v.  Bordm,  48  U.  S. 
7  How.  1,  12L.  ed.  681;  Geonia  v.  Stanton,  78 
n.  S.  6  Wall  SO,  18  L.  ed.  721,  and  cases  there 
cited. 

Tbe  claim  of  Mr.  Morris  to  the  office  of 
governor  stands  solely  upon  tbe  evidence  of 
feturos  of  the  votes  counted  and  not  returns 
of  tbe  votes  given.  By  the  evidence  of  these 
unconstitutional  and  defective  returns  he  bad 
twenty-six  majorftv  of  all  the  votes  cast. 

Whenever  and  however  It  Is  apparent  that 
returns  are  turaliaUe  their  value  as  evidence 


is  gone,  and  other  evidence  may  and  must  be 
resorted  to. 

McCrary,  Elections.  8d  ed.  §S  6^1-544,  and 
authorities  there  cited;  High,  Extr.  Legal  Rem. 

t638,  and  authorities  there  cited;  Paine,  Elec- 
ons,  %  596  sf  se;.,  and  cases  there  cited; 
Cooley,  Const.  Lim.  6th  ed.  chap.  17,  pp.  788, 
789. 

The  limitation  of  this  power  of  examination 
is  the  ascertained  will  of  the  qualified  electors 
of  the  State  legaOy  expresaed.  and  ft  has  no 

other  limitation. 

On  two  occasions  the  General  Assembly  has 
exercised  this  power  without  question  and 
without  Interference:  (1)  in  JewelFt  Gate,  1871: 
(2)  tn  ITaOer**  Que,  1878. 

This  power  of  examination  which  the  Gen- 
eral Assembly  has  exercised.  It  has  never  ab- 
dicated and  can  never  abdicate;  it  has  never 
delegated  It  to  any  other  tribunal  and  it  cannot 
delegate  it 

Brown  T.  <y(hnneU,  86  Conn.  447. 

That  tbe  General  Assembly  possesses  tbe 
power  for  which  we  contend  Is  not  only  evi- 
denced by  tbe  fact  that  the  Constitution  re- 
quires it  and  it  alone,  tu  find  out  who  is 
legally  chosen,  but  it  Is  conclusively  established 
by  the  consideration  that  the  Constitution  has 
invested  it  with  tbe  sole  power  of  declaring 
who  is  chosen  governor,  and  by  tbe  further 
consideration  that  no  man  can  be  governor 
until  be  Is  so  declared. 

OoffY.  WiUon,  8L.  R  A. 68,  82W.  Va.  893; 
Carr  v.  Wil»>n.  3  L.  R.  A.  64,  82  W.  Va.  419; 
McCraiT,  Elections,  216,  274;  PeopU  v. 
North.  73  N.  Y.  134;  iWe  v.  CHtaev,  91  K. 
T,  616. 

If  the  tenure  of  an  office  be  fixed  for  a 
prescribed  term,  and  until  a  successor  shall  be 
elected  or  appointed  and  qualified,  neither  a 
resignation,  nor  the  expiration  of  tbe  term, 
nor  tbe  elertion  or  appointment  of  a  successor 
will  vacate  tbe  office  or  impair  the  power  of 
the  incumbent  until  the  successor  is  duly  quat- 
ifled. 

Faine,  Elections,  g  199.  See  also  Ptople  v. 
Bamett  Ttop.  Suprt.  100  III.  8.'J6;  Badger  v. 
United  States,  98  TJ.  S.  699.  23  L.  ed.  991; 
People  V.  MeKinney.  62  N.  Y.  874;  Slate  v. 
JarreU.  17  Md.  809-824;  State  v.  Seay,  64  Mo. 
8&-100,  37  Am.  Rep.  306;  Pemle  v.  Lord,  9 
Mich.  227;  Com.  v.  Bantev,  0  Pa.  618,  617. 

It  is  said  that  the  Constitutioo  contemplates 
a  dedaratlon  upon  the  first  day  of  tbe  session, 
and,  if  there  Is  do  majority  candidate,  then  a 
choice  by  tbe  Assembly  upon  tbe  second  day 
of  the  session. 

We  submit  that  this  assignment  of  dates  Is 
but  a  dlrecUon. 

Ex  parte  Heath,  8  Hill.  43;  Pwpte  v.  AUen, 
6  Wend.  486,  and  cases  there  cited;  (kit  v. 
Evea,  12  Conn.  248,  263,  255,  and  cases  cited; 
McCrary,  Elections,  2d  ed.  g  88,  p.  107. 

Andrew*,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  Information  in  the  nature  of  a  quo 
warranto.   It  alleges  that  tbe  respondent,  since 

the  day  oi  January  last,  nas  used  and 

exercised  tbe  office  of  governor  of  this  State, 
and  threatens  and  intends  to  continue  to  use 
aaid  office.  Its  diniitles,  liberties,  and  fran- 
chises, and  prays  mat  he  m^  he  requited  to 
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show  by  wbat  warrant  he  claims  to  use  and 
exercise  said  office.  The  respondent  demurred 
to  the  itiformatioD.  The  superior  court  ina<le 
a  flndiD^  of  certain  r:icta  other  thao  such  as  are 
set  forth  io  the  information,  which  includes  the 
senate  hoiise  jouroats,  to  which  the  [^rties 
agreed  and  reserved  the  case  for  the  advice  of 
this  court.  The  questions  reserved  are  attended 
with  serious  difficulties.  These,  as  well  as  the 
Dovelty  of  the  circumBtanccs  recited  io  the  in- 
formation, the  condition  of  legislation  as  ap- 
plicable to  those  drcuoistsDccs,  the  public  in- 
terests involved,  and  the  drl<cacy  which  the 
court  cannot  but  feel  les^  il  be  tbouebt  to  in- 
frinfie  upon  the  auUiority  belonging  to  the 
other  oo-oidioate  branches  of  the  governnieot. 
have  led  us  to  bold  the  case  under  delibeTution 
for  a  somewhat  loDfcer  time  than  is  usual,  and 
require  a  careful  exposition  of  the  principles 
apou  which  the  advic  to  be  given  Is  fuunded. 
The  case  was  argued  at  the  bar  with  great  force 
and  abilitj.  Toe  view  taken  by  the  courts  de- 
parts coonderably,  in  form,  from  the  claims 
made  by  either  ude  in  their  briefs.  It  is  be- 
lieved, nowever,  that  in  esseotial  principles 
there  will  be  found  no  real  difference  between 
counsel  and  the  court.  The  case  fids  that  the 
respoD  lent,  Morgan  G.  Bulkeley.  was  legally 
elec'od  governor  by  li.e  General  Assembly  on 
the  10th  day  uf  January,  1889  (ibere  having 
been  no  election  bv  the  people),  and  entered  at 
ODce  upon  the  duties  of  that  office.  The  term 
for  which  be  was  elected  was  till  the  Wednes- 
day following  the  0rst  Monday  of  January, 
1891,  and  until  his  successor  was  duly  qualified. 
If,  then,  no  successor  to  him  bas  been  chosen, 
or,  being  choaen,  has  not  become  duly  quali- 
fied, the  respondent  still  holds  the  office  of 
l^venior.  He  holds  that  office  since  the  said 
WedneMtay  in  January.  1801,  by  the  same 
w»iruit  that  be  held  It  prior  to  that  date,  and 
onntinues  to  be  the  de  jurt  governor  of  the 
Sfate.  It  Is  admitted  that  no  person  bas  been 
chosen  to  be  the  successor  of  the  respondent, 
unless  the  facts  set  forth  in  the  case  show  that 
the  relator  has  been  so  chosen;  and  there  is  no 
claim  but  that,  if  so  chosen,  he  is  duly  qiialf- 
fled.  The  inquiry,  then,  is.  Has  the  relator 
bees  chosen  governor  according  to  the  Consti- 
tution and  the  Laws?  The  election  of  a  gov- 
ernor Is  the  selection  of  some  person  to  All  that 
office.  The  selection  roust  be  of  one  who  pos- 
sesses the  required  qusliflcstioos,  and  must  be 
made  by  those  who  possess  the  right  to  vote, 
and  at  a  time,  place,  and  in  the  manner  pre- 
scribed by  law.  The  election  of  state  ofScers 
in  this  Stale  in  « |>rocess.  It  iocludM  the  pre- 
liminary registration  by  which  those  persons 
who  have  the  right  to  vote  are  determined;  the 
time  when,  the  place  where,  and  the  manner 
in  which  the  votes  are  to  be  given  iu;  and  also 
the  maoaer  iu  which  the  votes  are  to  be 
counted  and  the  reault  made  known.  Sacta  of 
these  steps  ipust  be  taken  in  pursuance  of  the 
law  existing  at  the  time  the  election  is  had. 
That  part  the  election  process  which  con- 
sists of  the  exercise .  by  the  voters  of  their 
choice  is  wholly  performed  by  the  electors 
themselves  in  the  electors*  meetings.  That 

firt  of  jt  is  often  spoken  of  as  the  electirtn. 
ut  \t  ia  not  ^e  ifbole  of  the  election.  The 
declamtion  of  the  result  U  an  indispensable 
adjunct  to  that  choice,  because  the  declaration 
u  L.  a  A. 


furnishes  the  only  autheDlic  evideDce  of  what 
the  choice  is. 

Tbe  right  to  choose  any  slate  officer,  unlev 
the  resuU  of  the  choice  can  be  published  ia 
some  way  so  aa  to  be  obligatory  on  tbe  whole 
Slate,  would  be  no  better  than  a  mockerr;  it 
would  be  to  give  the  form  of  a  choice  witoout 
the  reality.  The  declaration  is  tbe  only  evi- 
dence by  which  tbe  person  elected  can  kdow 
that  he  18  eoiitled  to  the  office,  or  tbe  previous 
Incumbent  know  that  his  term  has  ex[ured. 
The  courts  can  take  judicial  notice  of  the  fact 
of  an  election,  but  never  of  the  result  of  an 
election,  or  of  who  is  elected,  until  some  declar- 
ation is  made.  Tbe  declaration  ts  the  only  evi- 
dence by  which  the  other  departmeniaof  tlie 

fDvernment  and  the  dUzeu  generally  can 
now  whim  to  respect  a4  socta  officer.  And. 
in  order  t  hat  a  declaration  shall  be  made  of  the 
result  of  an  election  for  governor  in  a  way  to 
be  obligatory  upon  everybody,  the  Coustitu* 
Uon  has  fixed  the  time  and  manner  in  which 
tbe  General  Assembly  shall  make  that  declara- 
tloD.  (Article  4, 1 2.]  Unleds  the  declaratioa 
is  made  io  tbe  way  so  provided,  the  process  of 
tbe  election  is  not  complete.  No  other  author- 
ity  than  the  General  Assembly  is  empowered 
to  make  such  declaration.  It  is  found  in  the 
case  that  there  bad  been  no  declaration  by  tbe 
General  Assembly  that  the  relator  bad  been 
eledod  governor,  and  It  is  not  claimed  that 
there  bas  been  any  equivalent  act  by  any  other 
authority.  It  follows  that  Ibe  relator— what- 
ever any  future  inaniry  may  show— cumnt 
now  be  said  to  have  oeen  elected  to  tbe  office 
of  governor;  and  that  the  respondent  remains 
the  dejure  as  well  as  the  df /ie<0  gnveroor  of 
the  State.  It  is  therefore  the  du^  of  all  citi- 
zens, of  tbe  coortB,  of  all  departmenta  of  the 
stale  government,  and  of  bou  Hoosea  of  the 
Genoal  Aaiembly  to  leipect  and  ob^  Urn  ao- 
cordingly. 

This,  however,  la  far  from  deddtog  tbe  real 
quesUfHi  that  la  reserved  for  ocHOsideratioo. 
The  real  question  Is  this:  Tbe  relator  claims 
to  have  recdved  a  majority  of  all  tbe  legal 
votes  cast  fw  govenuw  at  the  electors'  meetings 
held  on  tbe  4tb  day  of  November.  1890,  and 
that  he  is  entitled  bo  be  declared  elected  to  tbat 
office.  Ia  there  any  wav  known  to  ibe  law  by 
which  he  can  now'  estaDlisb  the  fact  of  such 
majority,  and  secure  his  right  to  the  officv? 
In  considering  this  question,  the  attention  of 
the  court  has  been  fixed  on  a  subordinate  one: 
Is  the  present  General  Assembly  without  the 
power  to  make  any  declaration  as  to  tbe  elec- 
tion of  a  governor?  It  is  conceived  that  tbe 
present  A^mhly  may  be  without  such  power. 
elUier  because  it  has  become  impossible  for  it 
to  do  so  by  reason  of  tbe  attitude  of  tbe  two 
Houses  towards  each  other  on  that  matter,  so 
that  as  to  such  a  declaration  the  Aaaembl>  is  in 
the  same  cowliUon  that  It  would  be  if  an  ad- 
journment without  day  lud  been  takeD.  or  be- 
cause the  time  within  which  the  General  As- 
sembly may  declarea  governor  to  be  elected  is 
limited  by  the  Confititution,  and  that  Hmit  In 
passed  as  to  Ihc  present  Assembly.  And,  if 
tbe  Ocoeral  Assembly  is  without  the  power  lo 
make  such  a  declaration,  may  the  superiur 
coturt  make  an  investigation,  and,  aa  finding 
tbat  tbe  rektor  did  in  fact  receive  a  majority 
of  an  the  legal  Totcs  cast  for  governor,  give 
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him  a  title  to  tbat  office?  The  grounds  upou 
wbich  tbe  power  of  the  Assembly  to  make  any 
declaration  respectine  tbe  electioa  of  a  ^v- 
craor  are  suppceed  to  oe  lost,  will  be  examined 
separat<>ly,  although  at  the  risk  of  .some  little 
lepeiitJoD. 

Tbat  part  of  the  Constitutioii  wbiob  must 
be  kept  ui  mind  Is  sectiou  3,  art.  4:  "At  the 
meettogs  of  Ibe  ejectors  in  tberespectiTetowas 
in  tbe  mootb  of  April  [now  November]  imme- 
diately after  tbe  dection  of  senators,  the  pre- 
sidiog  officers  aball  call  upon  the  electors  to 
bring  in  their  ballots  for  him  whom  they  would 
«lect  to  be  governor,  with  his  name  fairly  writ- 
ten. When  such  Imllots  shall  have  been  re- 
ceived and  counted  in  tbe  presence  o^the  elect- 
orb,  duplicate  lists  of  the  persons  voted  for 
and  of  the  number  of  votes  ^tven  for  eMjh 
shall  be  made  and  certiSed  by  the  presfding  of- 
iicet,  one  of  Trhich  lists  shall  be  aeposilra  la 
the  office  of  the  towo-clerk  within  three  days, 
and  the  other  wUhln  ten  days,  after  said  eteo- 
tion  shall  be  transmitted  to  tlie  secretary,  or  to 
the  sheriff  of  the  county  in  which  such  elec- 
tion shall  have  been  held.  The  sheriff  receiv- 
ing said  votes  shall  deliver  or  cause  them  to  be 
defiTered  to  the  secretary  witbin  fifteen  days 
next  after  snid  election.  The  votes  so  returned 
shall  be  counted  by  tbe  treasurw,  secretaiy, 
and  comptroller  within  tbe  monUi  of  April 
[now  November]  Afairliatof  the  persons  and 
of  the  number  ofvotesgiveDforeacb,  together 
with  the  returns  of  tbe  presiding  officers,  shall 
be  by  the  treasurer,  secrelarv,  and  comptroller 
made  and  laid  before  the  General  Assembly, 
then  next  to  be  boldeo,  on  the  first  day  of  the 
session  thereof.  And  said  Assembly  shall, 
after  ezamioatioD  of  tbe  same,  declare  tbe  per- 
son whom  they  sball  find  to  be  legally  chosen, 
and  give  him  notice  accordingly.  If  no  person 
shall  have  a  majority  of  tbe  whole  number  of 
said  rotes,  or  if  two  or  more  shall  have  an 
equal  and  the  greatest  Dumber  of  said  votes, 
then  said  Assembly,  on  (he  second  day  of  their 
aeasion,  by  jdnt  ballot  of  both  Howes,  shiJI 

firoceed,  wftfaout  debate,  to  choose  a  gOTemor 
rom  a  list  of  tbe  names  of  the  two  persons 
having  the  sreatest  number  of  votes,  or  of  the 
names  of  toe  persons  having  an  equal  and 
hiffhest  Dumber  of  votes,  so  returned  as  afore- 
said. The  General  Assembly  shall  by  law  pre> 
acribe  the  manner  in  whicb  all  questions  con- 
cerning tbe  election  of  governor  or  lieutenant 
governor  shall  be  determined." 

It  is  undoubtedly  true  that  the  Constitution 
cootemplates  tbat  the  declaration  of  (be  elec- 
tion of  a  governor,  and,  perhaps,  of  all  the 
state  officers,  sball  be  made  in  all  cases  by  the 
General  AssemUy,  and  tbat  the  declaration, 
when  made  in  ac(»rdance  with  the  provietoos 
of  tbe  Constitution,  shall  be  final  and  conclu- 
sive. The  declaration  is  tbat  the  person  de- 
clared is  legally  elected  governor.  When  the 
people,  speaking  in  theirsovereign  capacity  by 
tbe  Constitution,  appoint  a  single  tribunal  to 
ai>certain  and  declare  acertain  result,  and  that 
tribunal  does  so  ascertain  and  declare,  there  is 
DO  other  authority  that  can  interfere  with  or 
revise  such  declaration  and  cbaose  the  result 
Tbe  declaration  of  the  result  of  an  election  is 
to  be  made  by  the  General  Assembly,  and  must 
be  made  by  both  Houses  acting  jointly  or  con- 
currently. A  declaratiou  by  one  House  witb- 
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out  the  other  would  have  no  effect  The  Oon- 
stitauoo,  by  ivt  own  terms,  provides  no  evi- 
dence of  the  election  of  a  governor  from  the 
examination  of  which  the  General  Anerobly  is 
to  make  the  finding  imd  declaration  except  the 
fair  list  prepared  by  tb»  treasurer,  secretaiy, 
and  comptroller,  and  tbe  returns  of  the  presid- 
ing officers.  In  the  absence  of  all  legislation 
on  the  subject,  and  in  all  ordinary  cases,  tbe 
intent  of  the  Constitution  would  seem  to  be 
tbat  the  General  Assembly  should  declare  tbat 
result  of  the  election  which  is  shown  by  tbe 
fair  list  and  those  returns.  The  Constitution 
commands  the  General  Assembly  to  prescribe 
by  law  the  manner  In  which  all  questions  con- 
cerning the  eleoUon  of  governor  and  lieutenant 
governor  should  be  determined.  If  there  al- 
ready has  or  hereafter  there  shall  be  legtslattOD 
^nrsuaot  to  tbat  command,  and  other  evidence 
thereby  made  admissible,  the  intent  of  ttwCon- 
stitodoo  seems  to  be  equally  clear  tbat  tbe 
General  Assembly  shall  also  examine  tbat  evi* 
denoe  in  making 'its  finding  and  deolanUon  as 
to  the  result  of  an  election. 

The  word  "return"  is  a  vard  known  in  tbe 
law,  and  bad  the  same  meaning  seventy  years 
ago  tbat  it  has  now.  S  Bt.  Com.  278.  When 
a  command  baa  been  issued  from  some  supericv 
authority  to  an  officer,  tbe  "letum"  is  tbe  offi- 
cial statement  by  the  officer  of  what  be  ba« 
done  in  obedience  to  the  command,  or  why  be 
has  done  nothing.  Whatever  thing  the  supe- 
rior authority  may  require  the  officer  to  do,  of 
tbe  doing  of  that  thing  it  may  require  bim  to 
make  return.  The  return  made  by  the  presid- 
ing officer  of  an  electors'  meeting  is  bis  official 
statement  of  what  was  done  at  that  meeting. 
If  Uie  General  Assembly  can  require  of  the 
prendiog  officers  no  return  of  things  other 
than  such  as  wero  required  by  tbeCooBtitntion 
itself,  then  it  must  follow  that  the  General 
Assembly  can  require  the  presiding  officer  to 
do  00  other  thing  than  such  as  be  was  required 
to  do  at  the  time  tbe  Constitution  was  adopted. 
If  this  is  so,  then  every  electioD  law  that  has 
been  passed  since  that  ume  is  unconstitutional, 
for  there  has  been  hardly  one  of  them  that  has 
not  in  some  way  changed  the  method  of  the 
choice,  or  tbe  duties,  or  tbe  pow«r  of  the  pre- 
siding officers.  A  construction  so  narrow  and 
literal  as  this  cannot  be  successfully  main- 
tained. 

Section  289  of  tbe  General  Statvtes  repeats 
tbe  duties  required  by  the  Constitution  to  be 
performed  by  the  presiding  officer  of  the  elect- 
ors' meetings,  and  adds  certain  others,  as  fol- 
lows: "The  presiding  officer  of  each  electors' 
meeting  In  every  town  ,  ,  .  sball  make 
out  triplicate  lists  of  Uie  votes  given  in  their 
respective  towns  for  each  of  the  following  offl- 
ceiB,  vis.,  governor,  lieutenant  governor,  treas- 
urer, secretary,  comptroller,  senator,  judge  of 
probate,  aheiiff,  and  representatives  in  Con- 
gress, .  .  .  two  of  whicb  lists  he  shall 
seal  and  deposit  in  the  postnjfflce  in  said  town, 
tbe  postage  being  paid  thereon,  directed  to  the 
secretary  of  the  state  at  Hartford,  one  witbin 
two  days,  tbe  other  witbin  not  less  than  five 
Dor  more  than  ten  davs  after  said  meetlog,  and 
the  third  he  shall  deliver  to  the  town  clerk  of 
said  Iowa  witbin  two  days  after  said  meeting." 
Section  240  of  the  Statnles  is:  "Tbe  presiding 
officers  shall,  with  tbe  oertiflcatei  wpoa  tbe 
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naaU  of  tbe  ekcton'  meHlaga  wblofa  he  is  re- 

Sulied  to  Kod  by  nail  to  toe  Kcretary  of  tlie 
tate,  send  to  tbe  wcretwy  hU  cerUficaie  of  tbe 
wbole  number  of  namea  on  tbe  regiitty  llsta. 
the  wbole  oomber  diecked  aa  having  voted  at 
such  election,  ibe  whole  number  of  names  not 
checked,  tbe  number  of  ballots  found  In  each 
box,  viz.,  'general'  and  '  nnresentatlve, '  and 
Uie  number  of  ballots  in  each  box  not  counted 
as  In  tbe  wrong  box,  and  the  number  not 
counted  for  being  douUe,  and  the  number  re- 
jected for  other  canses,  which  other  causes 
sh^l  be  stated  spedflcally  in  the  certificate. 
The  secretary  shall  enter  said  reioms  in  tabu- 
lar form  Id  books  kept  by  him  for  that  pnrpoM, 
and  present  a  printed  report  of  tbe  same  to  tbe 
QenenlAcsemUjat  its  next  session."  These 
sections  are  Uiongbt  to  have  been  enacted  in 
obedience  to  the  comma ods  of  the  CionsUtu- 
tioD. 

It  appearafrom  tbe  informatlmi  that  certifl- 
cates  conformable  to  the  requirements  of  both 
these  aecti<Hia  were  sent  tbe  General  Aisembly, 
and  wen  laid  before  it  on  the  first  day  of  the 
session;  that  tbe  S«iate  has  eotamlned  tbe  fair 
Usts  made  by  the  tteasurer,  aecretary,  and 
comptroller,  and  tbe  certiflcotea  sent  by  the 
presidtniir  officers  from  all  the  towns,  so  far  as 
they  fall  within  tbe  requirements  of  section  289 
of  tbe  Statutes,  and  has  declared  tboee  persons 
to  be  elected  to  the  several  offices  who  appear 
to  be  elected  by  that  examination;  but  that 
tbe  Senate  has  refused  to  examine  said  cer- 
tificates BO  far  as  they  are  required  by  section 
240  of  tbe  Statutes,  and  declares  that  It  has 
DO  constitutional  power  so  to  do;  indeed,  de- 
clares that  it  is  forbidden  br  the  Constitution 
to  do  it.  Tbe  House  of  Representatives,  on 
the  other  band,  has  examined  said  certificates, 
--48  well  that  part  which  is  required  by  section 
240  as  that  part  required  by  section  280,— and 
declares  that  it  is  unable  to  find  that  the  relat- 
or is  elected  governor,  or  that  any  other  of 
the  officers  named  therein,  except  tbe  comp- 
troller, is  elected.  The  fourth  section  of  a 
resolution  of  tbe  Bouse  is  "that  the  House  will 
take  no  atSlon  dedaratory  of  tbe  result  of  the 
late  election  for  state  officers  until  tbe  Senate 
shall  bsve  taken  action  in  the  mslter  of  an  ez- 
wninalion  of  all  the  returns  from  the  presiding 
officers,  inc-inding  Iboae  made>under  section 
240  of  tbe  Revised  Slatuten  of  1H88  by  a  joint 
select  committee  ou  caovaas  of  vot<>s.^' 

The  aitUode  of  i  he  two  Houses  of  the  Assem- 
bly is  that  of  complete  and  total  oppo^tion,  on 
the  one  side  tbe  Senate  declaring  tliat  it  is  for- 
bidden by  tbe  Coostilutton  to  examine  tbe  cer  - 
tiflcates  made  under  section  240,  and  on  tbe 
other  aide  the  House  declariog  that  it  will  take 
no  action  till  tbe  Senate  shall  have  recognized 
those  certificates.  Tbeir  positions  seem  to  be 
wholly  irreconcilable.   Tbe  unpleasant  sug- 

Sfition  contained  in  tbe  briefs  that  eitlier 
ouse  of  the  Aosembly  Is  acting  from  partisan 
motives  can  find  no  place  in  ihe  mind  of  this 
court.  Every  presumption  is  that  the  LegiBlo- 
tnre  is  solicitous  to  ob^y  Ibe  Ooostituiion  in  its 
true  spirit,  and  that  neither  IIouso  will  inten- 
tionally violate  it.  So  when  each  House  has 
spread  upon  its  journal  a  conclusion  radically 
antagonistic  to  the  conclusion  of  the  other  up- 
on the  same  subject,  it  can  only  be  regarded  as 
an  aoDouncemesit  that  they  ate  unable  to  ogree. 
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In  dM  ptoeem  of  tbe  dectkm  of  goTemor.  tke 
Oonsdtatloo  intended  that  tbe  General  Amb- 
bly  should  perfwm  tbe  doriog  part.  That  tbe 
preaeot  General  Aasembly  seems  to  be  unaUe 
to  perfwm  that  port  fn  respect  to  the  last  elec- 
tion this  court  is  compelled  reluctantly  to  ad- 
mit. But  as  tbe  Assembly  baa  not  adjourned, 
and  aa  ft  is  posdMe  for  either  or  both  the 
Houses  to  recede  from  tbe  position  It  hss 
taken,  tbe  cotut  is  not  now  prepared  to  bold 
that  it  baa  lost  the  power  mi  this  ground  fnsa 
acting  further  In  the  matter  of  the  declantJOB 
of  the  election  of  a  governor.  Prior  to  the 
adoption  of  the  Constitution  under  tbe  opera- 
tion of  the  charter  of  1663,  the  Qeoera)  At 
sembly  poespssed  all  tbe  power,  legialaliv^ 
eiemtive,  and  judicial,  which  it  k  possible  for 
any  dvllized  government  to  possess.  As  ex- 
pressed at  the  time,  it  was  king  and  parlia- 
ment. Its  acts  and  decrees  bound  the  people 
as  fully  as  though  every  person  was  present 
within  tbe  four  walls  where  Its  deliberations 
were  carried  on,  and  had  expressly  cod  sen  led 
to  tbem.  Swdi  power  could  hardly  faQ  at 
times  to  operate  harshly.  Many  motives  may 
have  contribated  to  the  fonnation  and  adt^ 
tioo  of  tbe  Consiitutioo,  but  they  all  eeaterei 
in,  or  rather  sprang  out  of,  tbe  one  idea  to 
limitthe  powerof  tbe  General  Assembly.  Tbe 
Constitution  of  this  State  is  such  a  limitatioo, 
in  all  cases  covered  by  its  provisions,  leaving 
tbe  power  of  tbe  Assembly  unimpaired  in  other 
respects.  Whatever  limitation  there  is  upon 
tbe  Assembly  in  respect  to  tbe  time  wiihio 
which  it  must  make  the  declaration  of  the 
election  of  governor  is  to  be  found  In  the'  lan- 
guage of  t  be  Constitution  above  quoted.  That 
fanguage  is  to  be  read,  in  order  to  get  its  tme 
meaning,  in  tbe  light  of  the  conditions  sad 
circumstances  ezisUng  at  tbe  time  tbe  Consii- 
turioD  was  formed.  Up  to  Ihst  time  llie  eor- 
,  emor  bad  in  all  caaes  been  elected  or  declared 
to  be  elected  by  tbe  General  Assembly  on  tbe 
first  day  of  its  session.  The  sessions  were 
then  short,  rarely  exceeding  ten  days.  There 
was  no  reason  then  apparent  wby  the  sessions 
diould  become  longer.  Under  tbe  Conttitu- 
tion  there  waff  necen^  to  have  a  governor  st 
tbe  very  beginning  of  the  session,  in  order  Ihst 
be  might  approve  the  Act  of  the  Assembly  sod 
tbe  business  of  legislation  go  on.  And  so  tbe 
instrument  provided  that  the  fair  list  made  I7 
the  treasurer,  secretary,  and  comptroller,  to 
getherwith  the  retnms  of  tbe  presiding  offlcos, 
should  be  laid  before  tbe  General  Assembly  00 
tbe  first  day  of  its  session  bolden  next  after  Ibe 
electors*  mieetinss,  and  that  the  Assembly 
ahonid  examine  toe  same,  find  who,  if  anyone, 
was  elected,  sod  make  tbe  dedarvtion  accord 
ingly.  Immediately  following  it  provides 
that  the  Assembly,  00  tbe  secMid  day  of  the 
session,  shall,  in  case  no  person  has  a  majori^ 
of  tbe  whole  number  of  said  votes,  proceed  to 
elect  a  governor.  Here  the  lime  is  fixed  by 
sffirmative  words,  "tbe  second  day."  Affirm- 
ative words  are  often  in  their  iteration  nega- 
tive of  other  tbings  than  those  affinned.  Thus 
a  statute  wbidi  provides  that  a  thing  shall  be 
done  in  a  certain  way  carries  with  it  an  unplied 
probibitioo  against  doing  that  thing  in  any 
other  way.  An  enumeration  of  powers  ia  a 
Btatnte  Is  uniformly  held  to  forbid  the  tbiegs 
not  eniunentcd.   Wlien  Congreos  gave  tse 
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Supreme  Court  of  tbe  United  States  appellate 
jurisdictioa  In  certaio  specific  caws.  U  was 
held  to  forbid  that  court  from  exerctelDg  a|>- 

Sllate  powers  in  all  other  cases  than  those  spec- 
ed.  When  national  Imnks  were  empowered 
to  make  loans  on  personal  securiry,  it  was 
bolden  that  such  a  bank  could  oot  make  loans 
on  tbe  necurity  of  a  mortf^age  on  renl  es'ate. 

In  an  lastrnment  which  is  a  limitalioD  of 
power,  this  rule  of  iaierpretattoo  applies  with 
inoie  force  than  in  a  statute  that  confers  power. 
To  what  end  did  tbe  Constitntltm  command 
tbe  Qeneral  Assembly  to  proceed  to  elect  a 
governor  on  the  second  day  of  Its  session,  tf, 
notwithstanding  sucb  command,  the  Assembly 
is  at  liberty  to  proceed  to  elect  any  other  day? 
If  the  command  to  proceed  to  elect  on  the 
second  day  is  not  prohibition  to  elect  on  any 
other  day  of  the  session,  then  the  command 
has  DO  force,  and  the  instrument  which  was 
'intended  to  be  a  limitation  of  power,  in  one  of 
its  most  important  particulars,  falls  to  be  a 
limiution  at  all.  When  theCoostitution  com- 
mands a  certain  course  to  be  pursued,  that 
coarse  must  be  pursued  strictly.  It  is  not  a 
proceeding  which  may  be  varied  for  aootber 
deemed  to  be  eqnaily  eligible,  except  by  disre- 
nrding  tbe  Constitation  itself.  And  when 
the  Constitution  directs  the  Qeneral  Assembly 
to  proceed  to  choose  a  governor  on  the  second 
day  of  its  session,  it.  In  effect,  forbids  any 
choice  of  a  governor  by  the  Assembly  at  any 
later  day  of  tbe  session.  But  tbe  Assembly 
can  never  proceed  to  the  choice  of  a  governor 
unless  there  baa  been  a  previous  determination 
that  no  person  has  a  majority  of  all  the  votes. 
The  power  of  the  Assembly  to  choose  a  gov- 
ernor depends  upon  a  previous  eiamination. 
finding,  and  declaration  that  no  person  has  re- 
ceivea  such  majority.  And  as  this  fi  nding  and 
declaratiim  must  precede  tbe  rlgbt  of  the  As- 
sembly to  choose  the  govemw,  it  cannot  be 
later  tban  tbe  second  day  of  tbe  session.  The 
Constitution  provides  that  the  fair  list  made  by 
the  treasurer,  secretary,  and  comptroller,  and 
the  returns  from  the  presiding  officers,  shall  be 
laidtiefore  tbe  Geiieral  Assembly  on  the  flrst 
day  of  itssesaion,  and  that  said  Assembly  shall, 
after  an  examination  of  the  same,  find  and  de- 
clare. When  examine,  and  when  declare?  It 
would  seem  that  it  must  be  done  at  otice,  and 
tiitf  tbe  direction  so  to  do  is  included  in  the 
very  words  used.  It  is  ohviotis  that  tbe  decla- 
ration of  the  result  cnnnot  be  delayed  so  long 
as  to  pievpnt  the  Assembly,  incase  no  person 
ia  chosen,  fromproceedingon  tbe  second  day 
to  choose  a  governor.  Tbe  power  to  declare 
that  no  one  elected  governor  implies  neces- 
sarily the  power  to  declare  that  someone  is 
elected.  If  the  former  is  cut  off  by  the  words 
of  the  Constitution  after  tbe  secona  dny  of  tbe 
session,  tbe  latter  is  also  cut  ofif  after  that 
dav. 

This  opinion  is  not  now  for  the  flrst  time  ad- 
vanced.  In  1831  there  was  no  choice  by  tbe 

eople  of  a  lieutenant  governor.  Tbe  two 
onsea  of  the  General  Assembly  were  unable 
to  unite  in  a  joint  ballot  on  tbe  second  day  of 
Its  session,  and  there  was  no  lieutenant  govern- 
or chosen  that  year.  It  oeems  to  have  been 
taken  for  graoted  that  any  choice  at  a  later  day 
would  he  foTalid.  In  1871  the  General  Assem- 
bly, both  Houses  concurring,  upon  information 
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that  a  fraud  had  been  committed  in  one  of  the 
ciliesof  tbe  State  sulflcieot  tochanze  the  result 
in  the  choice  for  governor  as  It  appeared  by 
tbe  returns  of  tbe  presiding  ofScers,  by  Its 
committee  investimited  the  matter,  and  found 
tbat  a  great  fraud  bad  been  committed,  and 
thereupon  declared  tbat  person  to  be  elected 
who  was  found  to  be  rightfully  elected,  al- 
though it  was  contrary  to  the  result  which  ap- 
peared by  the  returns  of  the  presiding  officers. 
The  Assembly  that  year  contained  many  mem- 
bers who  were  lawyers  of  disiioetion  and  aUt- 
liy.  It  Is  known  ibat  the  oplofoo  of  almost 
every  other  emiaeot  lawyer  in  the  State  was 
obtained ,  and  while  there  was  a  great  difference 
in  their  oplDlons  as  to  the  power  of  the  Gen- 
eral Assembly  to  make  the  iDvesligatioo,  there 
was  no  difference  Id  their  opinions  as  to  tbe 
time  when  the  resnlt  of  the  investigatioB,  if 
one  was  made^  must  be  declared,  and  tbe  r^^ 
suit  in  that  case  was  declared  on  the  second 
day  of  tbe  session.  In  1888  a  somewhat  simi- 
lar case  happened  In  tbe  General  Assembly. 
In  each  of  these  cases  the  opinion  prevailed 
tbat  the  declaration  in  respect  to  the  election 
of  governor  could  not  be  made  so  lal«  in  the 
session  as  to  prevent  the  Assembly,  In  case 
there  was  no  choice,  from  proceeding  on  the 
second  day  to  choose  a  governor.  So  far  as 
usage  can  be  relied  upon  to  afford  a  correct  in- 
terpretation of  the  CooatitutioD  in  this  partic- 
ular, it  is  uniform  in  one  direction. 

It  may  be  urged  that  the  necessity  resHng- 
upon  tbe  General  Assembly  to  examine  the 
fair  lists  and  tbe  returus  of  the  presiding  oiB- 
cera  Is  inconsistent  with  the  duty  to  make  the 
declaration  so  early  in  the  session.  Tbe  words 
of  tbe  Constitution  on  which  this  argument 
rests  are  found  in  tbe  section  slrcady  quoted, 
as  follows;  "And  said  Assembly  shall,  after 
examinMion  of  the  same,  declare  tbe  person 
whom  tbey  shall  find  to  be  legally  chosen,  and 
j^ve  him  notice  accordingly.  An  exandna- 
tion  may  be  very  general,  or  It  may  he  very 
particnlar.  Woether  It  is  to  be  tbe  ooe  or  the 
other  In  a  given  instance  mu^t  be  largely  de- 
termined by  the  purpose  for  wbicb  the  oxami- 
natioD  Is  made.  The  examination  which  the 
Assembly  Is  directed  to  make  is  for  the  pur- 
pose of  finding  who,  if  anyone.  Is  chosen  gov- 
emor;  and  not  only  that,  but  who  is  le^lly 
chosen.  To  "find,"  in  the  raeaningof  the  taw, 
is  to  ascertain  by  judicial  inquiry.  And  the 
command  to  find  and  declare  who  is  lei>ally 
chosen  means  that  the  examination  shall  be 
Bufficfently  full  and  careful  to  determine  the 
title,  so  that  tbe  person  declared  to  be  chosen 
sb^I  have  unimpeachable  title  to  the  office. 
It  is  doubtless  highly  desirable  that  there  should 
be  a  governor  at  the  very  beglDcIng  of  the  ses- 
sion. But  it  is  still  more  desirable  that  there 
shall  be  do  question  about  the  title  of  the  gov- 
ernor. To  induct  a  person  into  the  office  of 
governor  whose  title  was  open  to  dispute,  and 
who  miiiht  be  adjudged  not  to  have  been  elect- 
ed, would  be  to  invite  discortl  and  delay. 
Those  who  are  dissatisfied  with  bis  title  would 
refuse  to  go  oo  with  IcgiMation,  animoRitles 
might  be  provoked,  the  public  business  would 
be  neglected,  and  a  conattion  of  things  alike 
discreditable  to  the  participaots  and  the  State 
would  be  likely  to  be  produced.  Such  a  course 
would  bring  about  the  very  evils  which  the 
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eumlnatkni  that  the  Generat  Assembly  ts  di- 
rected to  make  was  intended  to  prevent. 

Tbe  time  and  manner  of  the  performance  by 
tbe  General  Assembly  of  tbe  duty  to  examine 
and  find  must  be  construed  in  connection  with 
tbe  means  provided,  or  wbicb  may  be  pro- 
vided, for  its  performance  and  as  applicable  to 
tbat  omdilloD  of  things  which  will  exist  when 
tbe  General  Assembly  shall  have  prescribed 
suitable  laws  for  its  performsnce.  Tbat  con- 
dition of  things  which  now  exists  solely  be- 
cause of  the  neglect  of  tbe  General  Assembly 
to  prescribe  suitable  laws  in  this  respect  can- 
not properly  be  uiged  as  a  reasoa  for  holding 
that  tbe  General  Assembly  should  have  a  wider 
authority  or  a  longer  time  fortheexamioaticm, 
ItodiDg  and  declaration.  Tbe  concluding  sen- 
tence of  that  section  of  the  Constitution  above 
quoted  is  that  "the  General  Assembly  shall  by 
law  prescribe  the  manner  in  which  all  ques- 
tions concerning  the  election  of  governor  and 
lieutenant  governor  shall  be  determined."  By 
this  direction  tbe  wisdom  of  tbe  Assembly  u 
left  unfettered  as  to  the  laws  by  which  it  shall 
prescribe  a  manner  for  the  determination  of 
questions  concerning  the  election  of  a  governor 
and  lieutenant  governor.  It  may  require  other 
and  more  complete  returns  from  the  presiding 
officers  of  the  electors'  meetings  or  from  tbe 
other  officers  of  tbe  election,  as  Uie  registrars, 
cooDters  and  tbe  like,  or  it  may  empower  ex- 
isting tribunals  or  create  otber  tribunals  to 
hear  and  report  upon  or  decided  all  matters 
and  questions  which  may  arise  at  any  electors' 
meeting  In  any  voting  district,  only  it  would 
seem  to  be  necessary  tbat  all  such  returns  or 
reports  or  decisions  must  be  laid  before  tbe 
General  Ajsembly  on  tbeflrst  day  of  Ha  session, 
to  tbe  end  tbat  It  might  itself  make  tbe  final 
examination,  finding  and  declaration  -as  re- 
quired by  the  ConsttlutloiL  When  the  Assem- 
bly shalfhave  performed  this  duty,  and  shall 
have  prescribed  adequate  laws  for  the  deter- 
mination of  Uiese  questions,  then  the  examina- 
tloo,  the  finding  and  the  declaratioo  will  be  a 
matiw  of  no  IntricaQr  or  doubt,  and  can  read- 
ily be  done  on  or  beJ  fore  the  second  day  of  tbe 
session. 

It  is  a  high  tribute  to  tbe  sobriety  and  to  the 
respect  for  law  wbich  pervades  tbe  people  of 
this  State  tbat  for  almost  aceotury  do  disputed 
election  has  bappenMl  which  imperatively 
called  on  the  General  Assembly  to  enact  laws 
for  the  determination  of  the  queaUons  tbat  arise 
in  election  contests.  Such  a  disputed  election 
has  now  come.  It  is  perhaps  not  too  much 
to  hope  that  tbe  General  Assembly  wilt  make 
haste  to  put  an  end  to  this  anomalous  condition 
of  our  election  laws.  The  "certiflcates"  or 
"returns,"  for  both  words  are  used,  prescribed 
by  section  240  ot  the  Statutes  to  be  sent  to  tbe 
secretary  by  tbe  several  presiding  officers,  ap- 
pear to  be  a  compliance  by  the  General  As- 
sembly  with  the  direction  of  the  Constitution 
in  this  behalf.  No  argument  can  be  needed 
to  prove  that  what  tbe  General  Assembly  was 
commanded  by  tbe  Constitution  to  prescribe  it 
was  its  duty  to  examine.  The  uncertainty  at- 
tending these  certificates  istbattbesecreiary  is 
not  directed  to  lay  them  before  tbe  Assembly 
on  tlie  first  day  of  its  session,  nor  is  it  by  any 
specific  words  made  tbe  duty  of  the  General 
Assembly  to  examine  tbem,  or  to  act  on  tbem 
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If  examined,  and  so  ft  to  claimed  that  dtber 
House  is  at  liber^  to  diaiegard  them  If  it 

chooses  to  do  so. 

This  topic,  and  some  of  the  others  consid- 
ered, have,  perhaps,  received  more  atteottoa 
than  importance  demanded.  Eveiy  oocasioB 
for  tbeir  application  wOl  doubtless  be  apeedily 
removed  ti^  further  legislation.  It  has  seemed 
to  some  of  the  monbeis  of  this  court  thai  iba 
General  Assembly  has  oo  power  subsequent  to 
tbe  second  day  oi  Its  session  to  make  a  deds- 
ration  that  any  person  is  elected  govemor.  or 
tbat  no  person  has  received  a  maj4»rity  of  all 
the  votes,  sud  so  that  no  persoo  is  elected;asd 
tbat.  tbcvefoce,  the  present  Assembly  has  no 
power  to  declare  the  relator  to  be  deded  gov- 
ernor. But  as  this  point  waa  not  fully  amied 
at  the  hearing,  and  as  a  deciskm  upoo  It  lugbt 
affect  other  persons  than  those  who  are  parnca 
to  this  proceeding,  the  court  does  not  now  at- 
tempt to  decide  IL 

From  the  facts  spread  oot  In  the  Information 
it  appears  not  only  tbat  tbe  election  process 
has  broken  down  so  that  there  is  a  failnze  to 
elect  a  governor,  but  that  all  legistatjim  has 
ceased.  Owing  to  the  difference  between  the 
branches  of  the  Assembly,  an  entire  col  lapse 
in  the  legislative  department  has  ensued. 
Whether  this  condition  has  resulted  from  one 
or  tbe  other  of  tbe  causes  we  have  mentioned 
it  Is  not  necessary  to  decide.  In  these  circum- 
stanoea  Is  it  not  posaible  tbat  the  superior  court 
may  make  an  investigation,  and.  on  finding 
tbat  tbe  relator  received  a  majority  of  all  ttK 
votes  lawfully  cast  for  governor  on  the  4th 
day  of  November,  1890, — whatever  the  returns 
of  the  presiding  officers  may  show, — establish 
his  title  to  that  office  by  some  judxnient  tbat 
^all  be  leirally  equivalent  to  the  declaration 
which  should  nave  been  made  by  tlie  Qeneral 
Assembly]:  It  must  be  carefully  kept  in  mind 
that  tbe  courts  have  no  function  to  perform  in 
tbe  process  of  an  election.  They  disclaim  any 
such  power.  Tbe  superior  court  cannot  make 
the  declaration  which  tbe  Constitution  says 
shall  be  made  by  tbe  Assembly.  Tbe  utmost 
tbat  tbe  court  can  do  in  a  case  like  thi«  is,  by 
some  judgment  which  it  can  lawfully  make, 
to  supply  an  omission  or  heal  a  defect.  In  tb<; 
life  of  a  State  it  may  often  happen  that  an  oc- 
casion arises  calling  for  the  application  of  rem- 
edies wbich  in  the  ordinal?  current  of  aBiin 
would  not  have  been  tbougbt  to  exist 

Whatever  view  of  the  workings  of  tbe  Con- 
stltutlon  mav  be  taken,  no  one  can  suppose 
that  it  Intends  to  afford  opportunities  for  any 
state  officer  to  bold  office  longer  tbnn  tbe  term 
for  wbicb  he  has  been  specifloally  elected.  Tbe 
Constitution  provides  for  regular  biennial  ejec- 
tions for  governor.  There  is  a  provision  that 
the  governor  aliaU  hold  office  until  bis  stiooe*- 
sor  &  qualified.  Tbla  waa  derigned  to  cover 
exigencies  always  supposed  to  be  brief.  UDtil 
the  present  instance,  it  waa  never  imagined 
that  tbe 'practical  operation  of  tbat  provision 
would  be  to  require  or  permit  any  goveroor  to 
bold  over  for  a  large  part  of  a  term  intraded 
for  a  successor.  It  u  only  because  of  a  singu- 
lar omission  aa  tbe  part  of  tbe  General  Anam-' 
bly  to  prescribe  suitable  laws  by  which  all 
QuesiioQs  concerning  tbe  election  of  governor 
shall  be  determined  tbat  the  preseut  instaoce 
has  been  made  possible.   On  tbe  4th  day  of 


Digitized  by 


Google 


&rATB,  ex  ret.  Hobbib,  t.  BvuKSLar. 


666 


NoTcnber,  18M,  the  Toters  of  tlils  State  ex- 
presKd  their  cboloe  for  him  whom  they  would 
elect  to  be  goverDor.  Tbey  inteDded  to  choose 
a  gOTernoT  to  hold  office  from  the  Wednesdar 
foUowingthe  first  UoDdaT  of  JoDaary,  1891, 
to  the  correapoDdlng  Wediiesday  tn  Janaarr, 
1898.  The  respondent  was  not  one  of  the 
persons  voted  for.  At  the  same  election  they 
also  cboae  members  of  the  General  Assembly, 
to  whom  they  committed  the  dnty  of  ex- 
amining  the  resnlla  of  their  choice  for 
goremor,  and  declaring  the  person  who 
was  elected,  and  of  choosing  a  govenior  In 
case  they  had  made  no  choice  themselves.  By 
the  defects  in  legislation  already  menUoned 
the  will  of  the  people  in  this  respect  has 
failed  to  be  accomplished.  A  very  great  wrong 
is  being  done  to  them.  The  relator  claims  to 
have  received  a  majority  of  all  the  votes  cast 
for  governor  at  said  election.  If  his  claim  is 
correct,  a  great  wrong  is  being  done  to  him. 
He  baa  come  into  a  court  seeking  to  establish 
bis  rfgbt  10  that  office,  and  to  obtain  redress 
for  that  wrong. 

It  might  he  argued  that  it  would  bring  de- 
served obloquy  on  the  jurlBprudcDce  of  this 
State,  if  there  was  noway  in  which  the  relator 
could  establish  the  right  which  be  claims.  It 
is  of  tlie  very  esience  of  civil  liberty  thateveiy 
indlvklual  shall  have  the  prot«rlion  of  the 
lavra  whenever  be  receives  an  injnry.  At 
page  88  of  the  third  volume  of  Blackstone's 
Commentaries,  two  cases  are  mentioned  in 
which  remedy  la  afforded  by  the  mere  opera- 
tioD  of  the  law.  "In  all  other  cases,"  says 
that  author,  "it  is  a  general  and  indisputable 
rule  that  where  there  is  a  legal  right  there  is  a 
legal  remedy  by  suit  or  action  at  law  when- 
ever the  right  is  Invaded."  Asageneral  prop- 
osition, this  rule  is  not  dented.  But  it  Isurffed 
that  the  General  Assembly  is  the  exclusive 
tribunal  which  has  cognizance  of  the  election 
of  a  governor.  If,  however,  the  General  As- 
sembly refutes  to  act,  or  if  It  be  so  that  the 
General  Assembly  has  Jurisdiction  of  the  elec- 
tion of  a  governor  only  in  the  manner  and  at 
the  time  pointed  out  by  the  Constitution,  then 
the  relator  Is  remediless,  unless  the  court  may 
intervene.  When  the  time  is  passed  within 
which  the  General  Assembly  may  act.  Its  jur- 
isdiclion  Is  gon%.  To  hold  ibat  the  Assembly 
has  such  excladve  jurisdiction,  and  that  the 
coiirt  in  no  case  can  have  the  right  to  act, 
would  be  to  afford  an  instance  where  a  flagrant 
wrong  was  without  a  remedy.  That  such  a 
result  might  follow  is  a  powerful  reason  why 
that  ccDstruction  ought  not  to  be  adopted. 
Blackstone;  at  page  109  of  the  same  volume 
dted  above,  speaking  of  what  injuries  are 
cognizable  by  the  courts  of  the  common  law, 
adds:  "And  herein  I  shall  for  the  present 
only  remark  that  all  possible  injuries  whatso- 
ever that  do  not  fall  within  the  exclusive  cog- 
nizance of  either  the  ccclcsiaBticnl.  military  or 
maritime  tribunals  are  for  that  very  reason 
wltbtn  the  cognizance  of  the  common  law 
courts  of  justice;  for  It  Is  a  settled  and  invari- 
able principle  in  the  laws  of  England  that 
every  right,  when  withheld,  must  have  a  rem- 
edy, and  every  injury  its  proper  redress." 
The  superior  court  of  this  State,  as  a  court  of 
law.  is  a  court  of  general  jurisdiction.  It  has 
jurisdiction  of  aSl  matters  expressly  committed 
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to  it,  and  of  all  others  cognizable  by  any  court 
of  law  ot  which  the  exclusive  jurisdiction  Is 
not  given  to  some  other  court.  The  fact  that 
no  oth«r  court  has  exclusive  jurisdiction  in 
any  matter  is  sufficient  lo  give  the  superior 
court  jurisdiction  over  that  matter.  A  trial 
the  superior  court  of  the  questions  pre- 
sented in  the  Informatiott  would  not  be  an  in- 
fringement Mpoa  tbe  powers  of  the  co-ordinate 
branches  of  the  government.  Nut  of  the  leg- 
islative, if  it  has  t>eeD  made  to  appear  that  the 
present  Lerislature  is  wholly  unable  to  act  lo 
the  case.  Tt  is  no  Infriueementupou  the  exec- 
utive powers  to  decide  who  is  chosen  governor. 
To  deride  what  person  Is  lawfully  elected  to 
any  office  is  a  judicial  process,  and,  where 
there  Is  no  tribunal  specially  authorized  to 
make  such  decision,  the  courts  must  decide. 
And  the  courts  alwayshave  jurisdiction,  unless 
the  derision  of  the  special  tribunal  is  final  and 
conclusive.  And  where  such  special  tribunal 
exists,  if  it  refuses  to  act  or  from  aoy  cause 
falls  to  act,  then  the  courts  upon  general  prin- 
ciples and  topreventthefatlureof  justice, and 
perhaps  to  prevent  anarchy  and  misrule,  wouM 
seem  to  be  authorized  to  make  a  decision. 

Tbe  contention  made  In  this  case  in  behalf  of 
the  respondent  Is  that  his  right  t6  hold  tbe  office 
of  governor  continues  till  the  title  of  a  succes- 
sor to  that  office  Is  established.  Tbe  converse 
of  this  is  admitted:  that,  if  the  title  of  the  re- 
lator of  tbe  office  of  governor  is  established, 
his  rigbt  to  hold  that  oftlce  would  cease.  It 
seems,  then,  that  there  can  be  no  Interference 
with  the  executive  power  in  this  case.  Such 
arguments  would  come  with  great  force,  and 
present  a  very  strong  case.  But  if  the  court 
was  fully  convinced  Of  them,  and  even  if  it 
should  decide  that  tbe  present  Assembly  was 
without  power  to  make  any  declaration  of 
election  for  governor  for  either  of  the  reasons 
discussed,  still  judgment  could  not  be  rendered 
on  this  information.  It  does  not  eonlsin  the 
necessanr  averments. 

In  pomt  of  form  in  the  present  action,  It  is 
the  right  of  the  respondent  to  exercise  tbe  office 
of  governor  that  is  in  question.  But,  as  the 
rigat  of  the  respondent  depends  upon  theelec- 
tion  of  the  relator  lo  that  office,  it  is  really  the 
title  of  the  relator  that  is  on  tiisL  If  the  re- 
lator baa  been  completely  elected,  tbeo  tbe 
right  of  tbe  xeBpondent  to  hold  the  office  is 
ended.  If  tbe  relator  baa  not  been  elected, 
then  the  rigbt  of  the  respondent  continues. 
Tbe  claim  made  in  behalf  of  the  relator  is  that 
he  ought  to  have  been  declared  elected  by  the 
General  Assembly,  because  it  appears  by  the 
returns  from  the  presiding  officers  that  be  re- 
ceived a  majority  of  all  tbe  votes  cast  for  gov- 
ernor; and,  If  the  Assembly  did  not  do  so,  the 
court  ought  now  to  declare  him  elected,  or  to 
regard  bfm  as  having  been  elected,  by  such  ap- 
parent majority.  This  claim  admits  that  If 
the  Geoeral  Assembly  had  declared  the  relator 
elected  upon  tbe  returns  the  declaration  would 
give  bim  only  a  prima  facie  title  to  the  office, 
and  that,  if  mducted  into  It  upon  such  decla- 
ration, he  might  be  ousted  therefrom  upon  its 
being  shown  that  be  did  not  In  fact  have  the 
real  majority  of  the  votes  cast  for  governor. 
If  the  court  should  declare  the  relator  elected 
upon  the  same  returns,  it  could  give  him  no 
stronger  title  to  the  office  than  a  declaration 
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by  the  Geoeral  Aaaembly.  He  could  sUU  be 
ousted  upon  a  proper  profreedLag.  It  would 
be  most  uoseemly  for  tbe  coart  to  occupy  it- 
self in  putting  tbe  relator  into  the  oQIce  of 
goveroor,  if  by  any  poaaibility  it  irii«bt  bap- 
peo  that  tbe  court  would  be  required  to  remove 
oliD  from  tbat  office  as  soon  as  he  beg&Q  to  ex- 
ercise it  The  writ  of  quo  warratito  is  the 
form  of  action  specially  adapted  to  try  tbe 
right  to  an  office.  But  It  tries  only  tbe  real 
title.  It  can  never  be  used  to  try  aa  apparent 
title.  It  gives  judgment  on  tbat  title  alooe 
vbicb  caDDot  he  afterwards  called  io  Question. 
Tbe  lafurmatioD  does  not  allege  that  tae  relat- 
or bad  the  majority  of  all  the  votes,  but  only 
tbe  majority  as  It  appears  by  tberetunisof  tbe 
pre^iag  offlcen,  while  other  parts  of  tbe  io- 
lormation  show  uat  such  apparent  majority  is 
In  dispute.  Nor  does  tbe  informatloii  coatatn 
any  allegation  that  tbe  General  AsMmbly  bad 
become  unable  to  decide  upon  tbe  reutor's 
Tight  to  tbe  olhce  be  claims. 

If  the  relator  shall  hereafter,  by  an  amend- 
ment of  tbe  present  information,  or  by  a  new 
one,  allege  tnat  be  received  a  majoiity  of  all 
tbe  voteslawfully  cast  for  governor  on  lbe4tli 
day  of  November,  1890,  and  It  shall  also  ap- 
pear from  tbe  facte  therein  stated  tbat  the  Geo- 
enl  Assembly  in  without  tbe  poner  to  make 
any  declaration  in  respect  to  tbe  election  for 

Sveraor.  a  case  would  be  preaenied  of  which 
)  superior  court  might  takejlnrisdictioQ. 
7^  Bttverior  eourt  nadeiteathat  the  infor- 
maUon  w  inanfleimt,  and  to  tuiCaiA 
murrer. 

Carpenter,  J.,  dlHsentiog: 

I  anee  that  the  demurrer  should  be  sus- 
tained^ and  mainly  for  the  reasons  expressed 
in  tbe  foregoing  opluion,  but  I  cannot  concur 
In  all  tbe  views  expressed  on  other  matters; 
especially  those  relating  to  the  power  of  the 
General  Assembly  to  examine  the  returns  and 
declare  tbe  result  after  the  second  day  of  the 
•esdon.  Neither  do  I  wish  to  be  understood 


as  wholly  disseoting.  I  think  it  wiser  to  say 
nothing,  as  Uie  court  is  not  called  upon  to  ex- 
press any  opinion  on  that  subject  for  several 
reasons:  (1)  Tbe  case  lays  no  foundation  for 
it.  The  record  does  not  present  tbat  question. 
(2)  It  has  nut  been  discussed  by  counsel  on 
either  side.  (S)  The  question  relates  to  tbe 
constitutional  power  of  the  General  Assembly 
in  a  matter  within  Ito  jurisdiction.  Aa  a  co- 
ordinate branch  of  the  government,  it  has  tbe 
power,  and  it  is  its  prlvflege,  to  determine  that 
question  for  itself,  subject,  possibly,  to  tbe 
power  of  the  court  to  declare  the  legislative 
action  void,  if  it  clearly  violates  the  Coostitti- 
tion,  and  does  injustice.  (4)  If  at  any  time  tbe 
Legislature  should  ask  our  adTlce,  tlwD  Uw 
question  will  properly  arise. 

I  did  hope  that  tbe  court  would  oooridw 
more  folly  and  decide  whether  tbe  L^stature 
had  the  right  to  consider  tbe  statutory  retaiua 
in  determining  tbe  result  of  tbe  election,  as 
tbat  question  is  in  tbecaBe,W)iB  fully  discussed, 
and  could  not  have  been  considered  aa  obiter. 
Moreover.-  that  is  the  rock  on  which  Ibe  Le^s- 
lature  split.  Another  important  point  migot, 
and  I  think  ought  to,  have  been  considered; 
tbat  is  this:  should  or  should  not  the  returns 
as  they  stand,  inasmuch  as  the  Legislature  has 
not  corrected  or  changed  them  (assuming  tbat 
it  has  the  power  to  do  so,)  be  regarded  asfloal 
and  conclusive,  and  as  indicating  the  legal  re- 
sult of  tbe  election?  I  am  aware  tliat  tlie 
opfnion  intimates,  perhaps  wbs  intended  to  de- 
cide, that  tbe  superior  court  would  have  tlw 
power  to  determine  for  itself  tbe  result.  I  mm 
not  prepared  to  concur  In  tliat  view.  As  1  re> 
member,  that  question  was  not  argued.  I 
should  prefer  to  bear  it  fully  argued  before  de- 
ciding it.  If  the  question  as  to  ttie  conclusive 
character  of  tbe  returns  had  been  decided  one 
way,  perhaps  the  court  might  have  retained 
jurisdiction  and  have  disposed  of  tbe  caae.  I 
think,  on  tbe  whole,  tbat  U  is  well  to  let  tbe 
Legislature  have  another  oppotiuaity  u>  settle 
the  matter. 


PENNSYLVANIA.  80PREBIB  COURT. 


Samuel  T.  SWINO  and  Wife.  ApptM., 

e. 

PITTSBURGH.CINCINNATI.  CHICAGO 
&  BT.  LOUIB  R  CO. 
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Sfereftifhl,ODaooompanted  with  bodily  Injury, 
oaonot  oonsutute  a  oause  of  aotloai. 

(January  4, 18BS.> 


APPEAL  by  plaintiffs  fromti  judnnent  at 
tbe  Court  of  Common  Pleas  for  All^heoy 
County  in  favor  of  defendant  in  an  atAioa 
brought  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  by  the  female  i^tntiff 
bei^use  of  a  frlgbt  which  she  received  tbrougti 
defendant's  negligence.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 
Me$$n.  John  D.  Brown  and  A.  K. 
Brown,  for  appellants: 
A  negligent  act  is  deemed  the  proximate 


NOTB.— fVfffU  aa  a  iHUtnfor  a  cause  of'ju^on. 

In  a  few  oases  a  recovery  of  damasea  tor  friffht 
alone  lias  been  sustaloed  wltboat,proof  of  any 
physical  Injory  except  that  wldoh  insulted  ftoro 
thefrlirbt. 

Thus  a  mtsoarrlafTB  and  serious  Impairment  to 
the  bealtta  of  a  woman  occupyJag  leased  premises, 
caused  byfnffbt  produced  byabotsterotisBad  vio- 
lent assault  upon  some  negroes  on  the  premises 
und  In  her  presence,  by  tbe  laadlnrd,  who  knew 
her  prennant  condition,  gives  a  cause  of  aotion 
•"'      R.  A. 


agalnsttiim.   BUI  v.KlmbeU,  TZi.  B.  A.8U.nTte. 

SIO. 

Ttila  Is  perhaps  the  only  case  to  wbtofa  swrii  a  re- 
covery was  allowed  lo  which  there  was  oot  tn> 
volved  some  wronfrful  act  or  at  least  neirligeooe, 
toward  the  person  frightened,  as  la  ttte  cases  next 
following. 

Thus  the  fright  and  exertion  of  a  woman  tn  es- 
caplDg  from  an  Intoztoated  person  who  cones  Into 
her  house  threatening  to  sliooC  her.  whlob  reault 
in  a  miscarriage^  will  sustaio  an  artloa  for  dasa- 
ages.  BarbeeT.Iteese.60MlsB.fl01 
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cauaeof  an  Injury  vhere  the  result  is  produced 
without  aoT  other  cause  iaterveoiDK. 
Oa  Greek  A  A.  It.  Co.  y.  KeighroHy  74  Pa. 

The  lent  is  not  the  peculiar  result  of  a  par- 
ttcutar  accident— it  li  not  euential  to  liaUlity 
for  aegligence  that  the  particular  result  may 
reasonably  have  been  foreseen.  It  is  «  ques- 
tion riiDpl][  of  the  defendant's  negligence,  and 
ita  proximity  and  directness  as  a  cause  and 
resolt  of  the  act. 

Bfsbt^,  Noo  cont.  Law,  par.  457;  Beach, 
■Cootrib.  Neg.  p.  7. 

Wtiere  one  negligently  and  wrongful] puts 
<x  seemingly  puts  anotlier  in  danger  ol  bis  life, 
or  of  serious  bodily  harm  and  injury,  and  un- 
der the  Influesoe  of  extreme  alarm  and  terror 
and  tiM  excitement  of  the  moment  and  situa- 
tion be  acta  wildly  and  suffers  an  injury  in 
ooDsequence  of  bis  own  actions,  he  is  not  guilty 
of.  nor  does  his  conduct  in  such  a  situation 
amount  to,  contributoiy  negligence,  and  he 
may  recover  damages  for  the  injary,  whether 
tbait  injury  consists  of  sickness  or  ilisease  ex- 
cited, or  produced  by  force  and  Tiolence  lo  lbs 
person,  or  by  fright,  mental  exciiemcnt  and 
nervous  prostration;  and  mental  pain  and  suf- 


fering is  universally  recognized  as  a  distinct 

element  of  damaees. 

Beach,  Contrib.  Neg.  pp.  42-45  inclusive, 
and  foot  notes;  Bishop,  Non-cont.  Law,  pars. 
415.  UOtl:fl  Wood.  Railway  Law,  p.  1261;  PitU- 
burgh  V.  Qfier^  S3  Pa.  54;  Johnton  v.  Wat  Che$- 
(«■  *  P.  A  Cb.  70  Pa.  85;.  86<i;  Pollock,  Torts, 
»887,  8tj8«f  *^-Bigelow,  Torts,  pp.  81 1  816. 

The  plaintiff  was  frightened  and  suffered 
from  consequent  nervous  troubles  and  sickness. 
A  recovery  for  such  Injuries  can  be  sustained. 
It  is  "damage"  ariaing  from  the  defendant's 
negtigence. 

Battimare  *  0.  B.  Co.  v.  A>in^(Pa.)Nov. 
B,  1888:  Sebneider  t.  PtnMylvania  Go.  <Pa.)  3 
Cent.  Rep.  74;  SeoU  Tu>p.  v.  Montgomerj/,  95 
Pa.  444;  CrAker  v.  Chieaso  A  S.  W.  B.  Co.  86 
Wis.  657;  Fitzpairick  v.  Qreat  Wettem  B.  Ca. 
13  n.  C.  Q.  B.  645;  BarbM  v.  Bee»e,  60  Miss. 
906;  Brovin  v.  Chicago,  M.  eft  8t.  P.  B.  Co.  54 
Wis.  842,  41  Am.  Rep.  41;  Stewart  v.  Bipon. 
88  Wis.  691;  Oliser  v.  La  VaOe,  80  Wis.  593; 
Baltimore  City  Paei.  R.  Go.  v.  Kemp,  61  Md. 
74;  JfffertonmlU,  AT.  tt  1.  B.  Co.  ».  Biley,  89 
lod.  568;  HovMton  A  7.  C.  B.  Co.  v.  Leslie,  57 
Tel.  83;  Allien  v.  Chicago  A  W.  B.  Co.  42 
Iowa,  274. 


Bo  damages  for  the  f rigbt  to  which  a  woman  was 
autdeoted  br  the  approacb  of  oars  on  a  side  track 
wben  Iffiproperlr  oompelled  to  leave  a  car  In  which 
abe  bad  ridden  at  a  place  several  hu  odred  teet  (rDm 
the  depot  platform,  and  whu  fell  Into  a  culvert  and 
was  Injured  while  solnv  along  the  aide  ttaokto  the 
platf orm,  majr  tie  hxduded  in  tfce  recoverr  for  her 
iDjurfee.  fttula  v.  Chlca^rn  ft  N.  W.  R.  Co.  78  Wis. 
M7. 

AndavenHot  for 9Z,000  was  held  not  excessive 
fbr  putting  a  Uttla  giri  six  jmn  old  off  from  a 
train.  In  violation  of  a  statute.  MD  feet  from  a  de- 
pot, where  there  was  evidence  of  functional  de. 
nuDKement  of  tbe  heart  caused  by  fright  at  beloif 
tbus  left  alone  on  the  track.  DUdoIb  Cent.  B.  Co. 
T.  lAtlmer,  S8  UL  App.  SBK,  aDnned  in  128  m.  ISBl 

A  defect  lo  a  bridge  which  breaks  tbrouBrfa  while 
a  woman  Is  riding  over  It  Is  the  proximate  cause  of 
a  miscarrta«e  which  reeutts  from  her  fright  there- 
by occasioned,  or  from  her  Jumping  out  of  the 
veblole.  or  from  her  subsequent  exertion  In  trjiag 
to  extricate  the  horee,  or  from  all  these  oausos 
oumbtned.  Oliver  v.  La  Talie,  38  Wis.  GB8. 

A  declaration  alleging  tbat  plaintiff  whllsapas- 
aenger  In  a  rallwar  carriage  was  by  means  of  a  ool- 
JlskHi  "much  affrighted,  terrified  and  alarraed, 
whereby  she  became  sick,  sore,  and  disordered, 
and  so  continued  from  thence  hitherto,  during 
whfoh  time  she  suffered  great  pain  and  much  an- 
guish In  so  much  that  her  life  was  endangered,  and 
thereby  also,  by  reason  of  the  terror  and  alarm 
occasioned  to  her  bj*  the  said  collision  and'  of  such 
fllokaeBS  occasioned  thereby,  she  had  a  premature 
labour  and  bore  a  BtUl.bom  child."  was  bdd  good 
OR  demurrer.  The  court  aaid  the  fright  and  the 
conunencement  of  ber  sickness  might  be  consid- 
ered as  simultaneous  and  that  as  tlie  declarstiou 
would  be  good  without  stating  the  fright  but  stat- 
Ina  only  the  sicknen  as  the  result  of  negligence, 
the  Btatement  as  to  the  fright  did  not  render  It  de- 
murrable, f^izpatrick  v.  Qreat  Western  B.  Co.  13 
U.  C.  Q.  B.  848. 

But  It  will  be  seen  by  the  cases  following  that  the 
courts  have  generally  denied  the  right  to  recover 
for  damages  due  to  fright  alone. 

Injury  to  a  pregnant  woman  from  fri^t  caused 
by  a  runaway  borse  which  did  not  touch  her  will 
not  sustain  an  action.  Lehman  t.  BnxA^ro  Ot? 
H.  Co.  47  Hun,  8B&. 
14I«-  B.  A. 


ansoarriagefromanerTOiisriuKik  oaosedbrtbe 
fnU  of  a  bundle  of  laths  whloh  did  not  strike  the 

person  is  too  remote  to  sustain  a  recovery  ot  dam- 
ages for  n^Ilgence  in  reepeoC  to  the  fall.  BoOkv. 
Denis.  4  HonL  L.  Bep.  SBS. 

Bhootlm  at  a  dog  from  a  highway  is  not  the 
proximate  cause  ot  Injury  fMght  to  a  woman 
standing  near  by  wbo  Is  not  the  owner  ot  the  dog 
and  of  whose  presence  the  one  who  shoots  Is  not 
aware,  even  It  the  shooting  was  wnmgful.  at  least 
where  it  was  not  Id  any  such  proximity  to  a  dwell- 
ing that  Injury  to  ttie  tamates  might  be  naturally 
and  reasonably  anticipated  from  fright  or  other- 
wise.  Kenner  v.  Canfleid.  36  Minn.  00. 

Mental  anxiety  or  feaia  as  to  personal  n!Mv 
caused  by  tUastlng  near  ime's  resldenoe  Is  not  alone 
a  ground  for  damages  where  no  phyaloal  injnry  or 
disease  results  therefrom.  Wyman  v.  Leavitt,  71 
Mo.  2X1, 88  Am.  Rep.  808. 

Damages  arising  from  mere  sudden  terror  unac- 
cranpaidedta'  anyaenul  pfayiloal  Injury,  hotoo- 
oialonlng  a  nerveus  or  mental  ebock,  cannot  be 
oonsldeied  under  any  ciroumetances  ordinary  con- 
sequence of  the  negllgenoe  ot  a  gate  keeper  In 
aUowIng  persons  to  be  placed  In  great  peril  at  a 
railway  oroaalog.  So  held  by  tlie  House  ot  Lords, 
reversing  the  decision  of  the  supreme  court.  Vic- 
torian R.  Comrs.  v.  Ooultas,  L.  B.  IS  App.  Cas.  222. 

Fright  and  menmi  suffering  alone  caused  by 
mere  risk  and  peril,  without  bodily  inJuT7,  will  not 
sustain  80  action  although  a  very  small  bodily  In- 
Jury  will  Justify  demagee  for  mental  solferlng. 
<^n1ng  V.  Wllilamstown,  1  Cush.  461. 

Damages  are  not  recoverable  for  peril  and  fright 
in  addition  to  pain  and  mental  anguish.  Atchteon. 
T.  A  B.  F.  B.  Co.  V.  McCinnis  iKan.)  April  11.  18»1. 

The  allowance  of  damages  to  seamen  for  being 
thrown  into  the  water  by  a  collision,  without  proof 
of  substantial  harm  to  them,  is  declared  by  the 
court  to  be  "specially  Impolitic  and  dangerous." 
The  Queen,  40  Fed.  Rep.  AH. 

In  the  report  of  an  early  case  It  is  stated  that 
evidence  that  a  woman  was  so  terrified  by  abreak- 
mg  into  the  house  that  she  was  Immediately  taken 
111  was  admitted  in  an  action  for  trespass  only  to 
show  how  outrsfreous  and  violent  the  breaking 
was,  and  not  as  a  subBtantatlve  ground  of  dam- 
age. Huxley  v.  Berg.  1  Stark.  ML         B.  A.  it.  , 
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Pennbtltahia  Scprbwi  Goubt. 


Mcun.  WUliam  Scott  and  George  B. 
Oordon*  for  appellees: 

Ex  damno  sine  injuria  non  oritur  actio. 

Waterer  t.  F^reeman,  Hob.  2fl8o. 

This  maxim  applies  to  tbose  cases  where  the 
party  aggneved  has  do  renaedy,  because  no 
right  has,  In  contemplation  of  law,  been 
invaded. 

Broom  Legal  Maxims,  p.  200. 

At  oommoD  law  the  present  action  must  have 
been  either  trespass  or  case.  It  could  not  be 
trespass,  for  that  action  could  be  brought  only 
for  "Immediate  iojurles  to  tfae  person  acvom- 
panfed  witb  force. 

Train  A  H.  Pr.  g  1572:  Chltty,  PI.  140. 

In  the  long  list  of  iltusiration^  given  by 
Cbitty  on  Pleading,  pp.  142, 148,  of  cases  where 
trespass  in  the  case  will  lie.  there  is  none,  the 
foundation  of  which  is  not  a  forcible  injury  to 
the  person  or  else  a  wrong  caused  by  the  com- 
mission of  an  illegal  act  («.  g.  nuisance  or  libel), 
or  the  failure  to  perform  a  legal  duty. 

Negligence  conatilntes  do  cause  of  action 
unless  It  expresses  or  establistaes  some  breach 
ctf  duty. 

Addison,  Torts,  g  1888. 

We  owed  the  plalDti£F  no  duty  to  keep  oar 
cars  on  Ibe  track,  and  eoDsequently  ne  were 
guilty  of  DO  artionable  negligence. 

Fox  V.  Barhv,  186  Fft.  164 . 

The  damages  were  too  remote.  The  injury, 
to  be  actionable,  must  be  the  natural  and 
probable  consequence  of  the  negligent  act. 

Pitta>vrgh  S.  R.  Co.  v.  TauV^r,  104  Po.  306. 
49  Am.Rep.680;  Wat  Mahanog  Twp.v.  Wataon, 
8  Cent.  Rep.  24S,  113  Pa.  574.  66  Am.  Rep. 
886;  Pmn^ttania  R  Co.  v.  Kerr,  62  Pa.  868, 
1  Am.  Rep.  481;  Penntylw,\ia  R.  Co.  v.  Hope, 
80  Pa.  873,  21  Am.  Rep.  100;  Hoag  v.  Lake 
Shore  A  M.  8.  R.  Co.  85  Pa.  298.  27  Am.  Rep. 
658. 

The  frightening  of  a  woman  Is  also '  'a  thing 
that  caoDot  be  anticipate,  ami  is  governed  by 
no  known  rale&" 

RuxUg  v.  terg.  1  Stark.  98:  Yietoriaa  R. 
Comn.  T.  Coultat.  L.  R.  18  App.  Cas.  222. 

In  no  case  has  it  ever  been  held  that  mental 
anguish  alone,  unaccompanied  by  an  injury 
to  the  person,  afforded  a  ground  of  action. 

Mayne,  Damages,  p.  74,  note;  Wgman  r. 
leattlt,  71  Me.  227,  86  Am.  Rep.  803.  See  In- 
dianapolie  tt  L.  R.  (  o.  v.  Stablea,  62  III.  318; 
Canning  v.  H  ilhams'ov?!,  1  Cush.  Ail;  Johnson 
y.  Wetta,  Fargo  <ft  Ci>.  6  Nev.  9^i4,  8  /  m.  Rep. 
246;  IgneA  t.  KnigAt,  9  JU.  L.  (^s.  677. 

Per  Cnrifttn ; 

The  wrong  of  which  the  plaintiff  Eva  Ewing 
complains  was  a  collision  of  cars  upon  the 
railway  of  the  defendant  Cmnpany,  In  conse- 
quence of  wbirh  the  cars  were  bmken,  over- 
turned, and  thrown  from  the  track,  and  fell 
upon  the  lot  and  premis(«  of  the  plaintiffs,  and 
against  and  upon  the  dwelling-bouse  of  plaiu- 
tiffs.  and  thereby  and  by  reason  tbereof  great- 
ly endangered  the  life  of  the  said  Eva  Ewing, 
then  being  in  said  dwelling  boiif^e,  and  sub- 
jected her  to  great  fright,  ohirm,  fear,  and 
nervous  excitement  and  distress,  whereby  she 
then  and  there  txicame  sick  and  disabled,  and 
continued  to  be  sick  and  disabled  from  attend- 
ing to  her  usual  work  and  duties,  and  suffered 
and  continnes  to  suffer  great  mental  and 
I4L.R  A. 


phyr^cal  pain  and  anguish,  and  is  thereby  per- 
manently weakened  and  disabled,"  etc.  To 
this  statement  the  defendant  demurred,  and 
the  court  below  entered  judgment  for  defend- 
ant upon  such  demurrer.  This  ruling  is  as- 
signed aa  error.  It  ia  plain  from  the  plaintiff's 
statement  of  her  case  toat  ber  only  injury  pro- 
ceeded from  fright,  alarm,  fear,  and  nervous 
excitement  and  distress.  There  was  no  allega- 
tion that  she  had  received  any  bodily  injury. 
,If  mere  fright,  unaccompanied  witb  bodily  in- 
jury, is  a  cause  of  action,  the  scope  of  what 
are  known  as  "accident  cases"  will  be  very 
greatly  enlarged;  for  In  every  case  of  ■  collla- 
ion  on  a  railroMl  the  passeDgers,  although  tbey 
may  bare  sustained  no  bod^  barm,  will  have 
a  cause  of  action  against  tfae  company  for  the 
"fright"  to  which  they  have  been  subjected. 
This  ia  a  step  beyond  any  decision  of  any  legal 
tribunal  of  which  we  hare  kDowle«lge. 

Negligence  constitutes  no  cause  of  actltn 
unless  it  expresses  or  establishea  some  breach 
of  duty.  Addison,  Torts,  %  I8S8.  What  duty 
did  the  Company  owe  this  plaintiff?  It  owed 
ber  the  duty  not  to  injure  ber  person  by  force 
or  Tioleoce;  in  other  words,  not  to  do  that 
which,  if  committed  by  an  individual,  would 
amount  to  an  assault  upon  her  person.  Bat  it 
owed  her  no  duty  to  protect  her  from  fright^ 
i>or  had  it  an^  reason  to  anticipate  that  the  re- 
sult of  a  collision  on  its  road  would  so  operate 
on  the  mind  of  a  person  who  witnessed  it.  but 
who  sustained  no  bodily  iojury  thereby,  as  to 
produce  Buch  nervous  excitement  and  distres'^ 
as  to  result  lo  permanent  injury:  and,  if  the 
injury  waa  one  not  likely  to  result  from  the 
collision,  and  one  which  the  Company  couk) 
not  have  reasonably  foreseen,  then  the  accident 
was  not  tbe  proximate  cause.  The  rule  on  IbU 
subject  is  as  follows:  "  In  determining  what 
is  proximate  cause,  the  true  rule  is  that  tbe  in 
jury  must  be  the  natural  and  probable  coD!*e- 
quence  of  the  negligence;  aacA  a  oonsequcaci* 
as,  under  the  surroundfaig  circumstances  of 
tbe  case,  might  and  oujtbt  to  have  been  mu 
by  the  wroog-doer  as  hkely  to  flow  from  bi-i 
act."  Pilteburgh  8.  R.  Co.  v.  Taglor.  104  Pa. 
806,49  Am.  Rep.  680;  West  Mahanog  Ttgp.  v. 
Watf«>n.  112  Pa.  674, 8  Cent.  Rep.  248,  5«  Am. 
Rep.  886. 

Tested  by  this  rule,  we  regard  the  Injury  a« 
too  remote.  We  know  of  no  well-considered 
cose  in  wbtcb  tt  has  been  held  that  mere  fright, 
when  unaccompanied  by  some  Injury  to  tbe 
person,  has  been  held  actionable.  On  the  con- 
trary, the  authorities,  so  far  as  tbey  exist,  are 
tbe  other  way.  Mr.  Wood  fairly  slates  the 
rule  in  his  note  to  Mayne  on  Damages  at  page 
74:  "So  far  as  I  have  been  able  to  aaoerum, 
Ibe  fbroe  of  the  rule  la  that  the  mental  suffer- 
ing referred  to  ia  that  which  grows  oat  of  the 
sense  of  peril  or  the  mental  agony  at  tbe  time 
of  tbe  happenlDg  of  the  accident,  and  that 
which  Is  incident  to  and  blended  with  the  bod- 
ily pain  incident  to  the  injury,  and  tbe  appre- 
hension and  anxiety  thereby  induced.  In  no 
case  has  tt  ever  been  hekl  that  mental  anguiah 
atone,  unaccompanied  by  an  injury  to  the  per- 
son, afforded  a  ground  of  action."  Id  Wjfmau 
V.  UaHtt,  71.  He.  227,  86  Am.  Rep.  803.  a 
contractor  of  a  raitrcMd  was  btaiting  rock« 
within  tbe  right  of  way  of  tbe  rowi.  Tbe 
Most  blew  rocks  upon  the  plafatttfl**  land,  and. 
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in  addftiOD  to  the  dama^  to  the  laod.  plaintiff 
claimed  damages  for  fn^bt,  caused  by  appre- 
lifosioD  of  peraooal  injury.  Held,  that  be 
could  not  recover.  Our  own  recent  case  of 
Ibx  V.  Borkeg,  126  Fa.  164.  was  a  case  of 
fiijcbt  from  blastiog,  and  it  was  nid  by  our 
Brother  Mitchell:  **Tbe  injury  was  not  the 
natural  or  proximate  result  of  the  act  com- 
plained of.  In  Lynch  v.  Knight,  9  H.  L. 
C3a».  577,  Lord  Wensleydale  said :  "Meotal 
pain  or  anxiety  the  law  cannot  value,  and  does 
not  pretend  to  xediess,  wfaen  (lie  unlawful  act 


complained  of  causes  that  alone."  To  the 
same  point  are  IntUanapotis    81.  C.  B.  Co.  v. 
8tabU$,  62  01.  818;  (kmniM  v.  WUUamMtoWH, 
1  Cusb.  451;  Johamm  t.  Wdlt,  Fargo 
Nev.  S34,  8  Am.  Rep.  245. 

We  need  not  discuss  tbe  authorities  dted  by 
the  appellanL  They  are  nearly  all  cases  in 
which  the  fright  was  the  result  of.  or  accom- 
panied by,  a  personal  Injury,  and  have  no  ap- 
plication to  the  case  in  oand. 

Judgment  afflrmei. 


WASHINGTON  SUPREME  COURT. 


TACOHA  HOTSL  CO..  Bnpt., 

0. 

TACOHA  LIGHT  &  WATER  CO..  Apjpt. 

(  Wash.  ) 

Vbm  rnle  of  a  watar  company  to  require 
paymmit  at  a  stated  period  of  the 
aawnurt  doe  from  tbe  ooMamor  as  a  oondlUon 
preoedent  to  oonttnulDS  his  water  fuppJy  is  na- 
aonaUe  and  lawful. 

(December  10, 1S9L.) 

APPEAL  bj^  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County  In 
-faror  of  plaintiff  En  a  suit  brought  to  enjoin 
defendant  from  shutting  off  the  water  supply 
from  plaintiff's  premises.  BeTxraed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Galuaha  Paraona,  for  appellant: 
In  alt  of  the  cases  in  which  it  has  been  held 
-that  some  particular  nAe  of  a  water  or  gas 


company  was  unreasonable,  and  therefore  void, 
tbe  principle  bas  been  recognized  that  such 
companies  have  a  right  to  adopt  all  such  rules 
as  are  reasonably  necessary  as  between  them 
and  the  public  for  carryi^  on  their  business. 

Shepard  t.  Milwaukee  &.L.<h.i  Wis.  SSi, 
70  Am.  Dec.  479. 

Tbe  Company  has  the  right  to  fix  tbe  rate  to 
be  paid. 

Parker  v.  Boston,  1  Allen.  863;  /^ring  Val- 
kjf  Water  Work*  v.  San  Francisco,  6  L.  R  A. 
7S6,  82  Cal.  286:  Stona  v.  Farmers  L.  <£  T.  Co. 
116  U.  8.  307,  39  L.  ed.  636. 

A  company  may  refuse  to  contiDue  to  furnish 
one  who  has  not  pakl  for  water  or  gas  already 
supplied. 

J%opfc  V.  Manhattan  0.  L.  Co.  45  Barb.  136; 
Oirard  L.  Ins.  Co.  v.  PAiladetphia,  88  Pa.  393; 
WiUiam  v.  Mutual  Oas  Co.  62  Mich.  499,  50 
Am.  Rep.  269:  Oas  Light  Co.  of  Baltimore  v. 
CoUiday,  25  Md.  1;  M&reg  t.  MetropoUtan  Q. 
L.  Co.  6  Joneaft  S.  185. 


Note.— Jtlgfit  to  tUm  sntplu  of  vxtter  or  gas  for  de- 
favn  of  potrment. 

A  city  mar  cut  off  a  water  supply  for  de&ult  of 
payment.  HaniflbDTK'fl  App.  107  Pa.  108. 

Under  an  ordinance  authorizlo;  tbe  supply  to  be 
cut  off  to*  default  of  payment  mortgagees  who 
purchase  on  f  otecloaure  cannot  conpel  ttie  supply 
ot  water  wltbout  payinar  amors  of  water  tsdis. 
Olnrd  L.  Ins.  Co.  V.  PbUadelphla,  88  Pa.  aSS. 

And  they  may  be  oompelted  to  pay  tbe  arrears 
for  several  yean  altbouirh  tbe  dty  c^clals  have 
allowed  tfaem  to  accumulate  while  they  might  have 
cut  off  tbe  supply  OD  tbe  flivt  year's  default,  ibid. 

After  payment  of  water  rates  for  a  year  In  ad- 
Taooe,  a  city  oannot  during  that  year  out  oil  the 
water  for  fiUlure  of  a  predecessor  In  title  to  pay 
tbe  water  rates  for  the  preoedlog  year.  Herrlmac 
Rtrer  Sav.  Bank  t.  Lowell,  10  L.  R.  A.  182,  IM  Haaa. 
IBS. 

But  tbesupply  of  water  to  oertaln  premiBea  may 
1M  out  off  for  arrearages  due  t>y  tbe  previous 
<nmer  where  tbo  ohartar  ot  the  water  oompany 
providee  tbat  real  estate  to  whlob  tbe  water  Is  sup- 
irited  shall  be  bound  and  liable  for  tbe  use  of  tt. 
Brumm  v.  PottSTllle  Water  Co.  (Pa.)  11  Cent.  Bep. 

•m. 

An  ordinance  provldftig  that  on  default  of  pay- 
ment for  gas  ocmenmed,  wtthtn  ten  days  after  a 
UU  Is  rendered,  the  mpply  nar  lie  stopped  until 
(be  Mills paM, is  a leasonaUe  regulation.  Com. 
V.  Pbiladdphla,  las  Pa.  2BB. 

A  gas  oompany  has  no  right  to  atop  the  supply 
of  gas  for  r^usal  to  par  a  disputed  ebarge  lor  a 
speolal  servloe.  although  tt  hie  power  by  atatitle  to 
atop  tbe  supply  for  dcisoU  of  pajmeat  of  regular 
ULuB.A. 


ohargfls,  lU  OonammilaJ  Bank  of  Ckmada.  SO  U.  C 
Q.  B.m 

A  ODDSumer  may  have  an  injunction  to  prevent 
cuttlnfT  off  tbe  supply  of  gas  oa  a  claim  of  arrear- 
age when  there  Is  a  oontroversy  as  to  the  mdebted- 
nees  and  at  least  something  of  an  oreniharge. 
Stokles  V.  Manhattan  G.  L.  Co.  M  How.  Pr.  Sli. 

FumWilng  gas  on  an  appUoetion  therefor  with- 
out otijeotlog  on  sooount  of  a  former  Indebtedness 
lor  gas  will  not  waive  tbe  right  to  shut  off  the  gas 
for  Buoh  prior  Indebtedness.  People  v.  Manhattan 
a.  L.  00.45  Barb.  laOL 

The  right  to  shut  off  tbe  supply  of  gas  to  inemlses 
of  any  person  who  shall  neglect  or  refuse  to  pay 
nnder  N.  Y.  Bess.  Iawb  1SS0,  chap.  311, 1 9,  does  not 
extend  to  arrears  of  former  occupants.  Horey  v. 
Metropolitan  O.  L.  Co.  8  Jones  ft  S.  185. 

Nonpayment  of  a  UU  for  gas  at  one  boose  will 
not  JusUf jr  cntting  off  tbe  supidy  for  anotber  house 
wbeie  the  oeottaota  tot  the  booses  are  separate 
and  autboilae  the  stopping  of  the  supply  on  de. 
fault  of  pavment  for  "gas  consumed  on  said  prem- 
isea."  Oas  Light  Co.  of  BaUtaKOOT.  OcdUday.  25 
Hd.L 

Nonpayment  of  a  gas  bill  for  premises  fomerir 
occupied  by  a  person  will  not  Justly  cutting  off 
bis  supply  6f  gas  at  anotber  place  where  the  oom- 
pany after  tbe  default  has  dgned  a  oonlnct  to 
fomtab  blm  gas  opon  condition  that  It  mv  refuse 
to  oondnue  It  **to  any  premises,  tbe  owner  or  oo- 
oupant  of  which  shall  be  indetned  to  the  oompany 
toe  gss  or  fittings  need  upon  such  premises  or  else- 
wberOi^the  oonciact  most  be  construed  to  rtfer 
only  to  a  future  dafaalt.-  Lloyd  t.  Wasbtngton  G. 
L.  Go.  1  Haeker.ML  B.  A.  & 
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The  defendant  faad  a  ris^t,  in  case  of  plain- 
tiff's failure  to  pay  its  Giils  as  rendered,  to 
makd  the  addittoQal  charge  of  6  per  cent 

lUimia  Cent.  R.  Co.  t.  WMUenwre.  48  III 
420.  13  Am.  Dec.  188;  Pullman  P.  Car  Co.  v. 
Reed,  75  Dl.  1S5,  20  Am.  Rep.  332;  Jtfferton- 
viUe  a.  Of.  V.  R'sere,  28  Ind.  1,  Am,  Dec. 
276;  Indianapolig,  P.  (ft  C.  R.  Oo.  v.  Rinard, 
48  lod.  298;  2  Korer.  Railroads.  227.  pp.  982- 
98S;  Horawetz,PriT.COTp.g001;  Watermaa, 
Corp.  p.  245. 

Meaars.  W.  Lair  Bill  and  Thaddeos 
'Hwrton  for  respondent. 

Scott.  J.,  delivered  the  opinion  of  the 

court: 

The  appeltant  is  the  owner  by  assignment  of 
a  grant  and  franchise  by  ordinance  of  the  City 
of  Tacoma,  granting  to  John  W.  Sprague,  bis 
associates  and  assigns,  "the  rigbt  and  privilege 
of  supplying  the  city  of  Tacoma  and  ibe  lo- 
habilants  thereof  with  pure  and  fresh  water, 
for  which  they  shall  be  and  are  hereby  author- 
ized to  charge  the  consumers  thereof  reason- 
able rales."  The  appellant,  operating  under 
said  grant,  la^lied  to  the  pr*  mises  of  the 
respondent  water  for  and  during  the  three 
months  ending  October  1,  1890,  for  which  sup- 
ply it  demanded  the  sum  of  $478.10,  wbicb  the 
respondent  refused  to  pay.  The  appellant 
added  a  penalty  to  said  sum.  lacreaslug  the 
same  to  f602,  and  again  demanded  payment, 
ud,  upon  the  continued  refusal  of  the  respond- 
eni  to  pay  appellant,  threatened  to  shut  off 
and  stop  aupplying  the  water  for  respondent's 
premises;  whereupon  respondent  brought  this 
suit  to  eojoin  the  appellant  from  so  doing. 

The  complaint  sets  forth  the  corporate  char- 
acter of  the  parties  to  the  aclioo;  the  plaintiff's 
ownership  of  the  premises  described;  that  the 
bnlldiog  thereon  is  a  large  and  expenstve  hotel, 
and  "that  the  use  of  tbe  water  furnished  by 
the  defendant  is  absolutely  necessary  to  tbe  nso 
and  occupancy  of  said  hotel  for  the  purposes 
for  which  it  was  constructed; "  the  demand  of 
the  sum  of  $503  claimed;  an  allegation  that 
said  charge  Is  unreasonable,  excesuve  and  un- 
lawful; an  allegation  that  Uie  plaintiff  is  and 
at  all  times  was  ready  and  witliug  to  pay  a 
reasonable  sum;  and  alleging  tlie  purpose  of 
the  defendant  to  shut  off 'the  water,  and  de- 
prive plaintiff  of  its  use,  thereby  causing  the 
plaintiff  great  and  irreparable  Injury,  etc. 
The  answer  denies  that  the  charge  is  unreason- 
able, ezcesdve  or  unlawful;  denies  the  red- 
ness of  ihe  fdalntiff  to  pav  a  reasonable  sum; 
admits  that  ft  was  and  fa  defendant's  purpose 
to  deprive  the  plaintiff  of  the  use  of  Its  water 
for  said  hotel  and  premises  until  it  should  pay 
the  reasonable  charges  of  defendant  for  tbe 
water  fumi^ed  it  for  the  quarter  ending  on 
the  Ist  day  of  October.  1890;  denies  that  it 
would  cause  plainlifl  great  and  irreparable  in- 
jury, etc. ;  and  contains  an  affirmative  defense, 
wbeidn  the  corporate  capacity  of  the  defend- 
ant is  fully  set  forth;  also  its  ownership  of  the 
Water  franchise,  aud  its  rights  and  authoritv 
thereunder.  It  also  contains  Ihe  following  al- 
legations: "(4)  That  for  the  transaction  of  the 
business  for  which  it  was  incorporated,  and  to 
enable  it  to  f  umiab  water  as  in  said  ordinance 
provided  to  the  said  city  of  Tacoma  and  its 
lohaUtanta,  at  reasonable  ■  rates,  H  adopted, 
14  L.  R.  A. 


among  others,  a  rule  In  the  words  following,, 
towit:  'Sec.l9.  Water  rents  will  be  due  and 
payable  quarterly  on  tbe  flnt  days  of  Jannaiy, 
April,  July,  and  October.  Id  case  of  nonpay- 
ment of  rents  within  ten  days  after  they  are 
due,  five  per  cent  additional  will  be  added,  and. 
if  the  rents  are  not  paid  within  fifteen  days 
after  tfaey  are  due,  tbe  water  will  be  shut  off 
from  tbe  premises,  as  provided  for  in  sect  loos 
SO  and  31.'  (6)  That  to  secure  com[diance 
with  said  roles,  witboot  wbieb  the  proper 
management  of  the  boslness  of  said  company 
would  have  been  wholly  impracticable,  i't 
adopted  a  further  rule,  as  follows:  '?ec.  20. 
On  failure  to  comply  with  tbe  rules  and  regu- 
lations esiabllsbed  as  a  condition  to  the  use  of 
water,  or  to  pay  tbe  water-rents  in  tbe  time 
and  manner  hereinbefore  provided,  tbe  water 
may  be  shut  off  until  payment  is  made  of  tbe 
amount  due,  with  fifty  cents  In  addition  for 
the  expense  of  turning  tbe  water  off  and  on.* 
(6)  That  said  rules  were  made  a  part  of  tbe 
contract  with  all  persons  applying  to  be  fnr- 
nlsbed  with  water  by  Ibis  defendant.  (7)  That 
prior  to  the  6th  day  of  Hay,  1880,  this  defend- 
ant established  tbe  following  rates  a«  tbe  rates 
to  be  paid  by  persons  deriring  tbat  tbey  aboold 
be  supplied  with  water  by  meter,  lo  wit:  Meter 
rates  from  1,000  to  50,000  gallons  per  month, 
per  1,000  gallons,  |.26;  meter  rates,  from  50.- 
000  to  100,000  gallons  per  month,  per  1,000 

Cons,  $.20;  meter  rates,  all  over  100,000  cal- 
iper moDth.  per  1,000  gallons.  Ttmt 
aald  rates  were  reasonable  and  far  Iwlow  the 
rates  usually  charged  by  water  companies  io 
tbe  United  States.  Tbat  tbe  said  rales  m> 
charged  were  well  known  to  the  dlmrtors  and 
maraging  officers  of  this  plaintiff.  That,  well 
knowing  the  rates  of  charges  of  this  defendant 
for  water  fomisfaed  1^  measurement  to  tbe 
Inhabitants  of  said  city,  plaintiff  applied  in 
writing  to  this  defendant  to  fumiah  water  for 
tbe  use  of  the  said  hotel,  and  thereupon  agreed 
to  comply  with  the  rules  and  regolatiooa  of 
tbia  de^nduit  in  respect  ther^;  and  itMt,  in 
default  thereof,  or  of  prompt  payoaeut  at  tbe 
rates  so  established,  or  of  a  failure  to  comply 
with  the  said  roles  and  TpgutsilonB,  the  wftber 
might  be  turned  off  from  uie  premises  so  aap- 
plied,  and  disoonilnned  until  the  bills  for  water 
furnished  previously  thereto  should  have  beeit 
paid.  (8)  Tbat  iu  pursuance  of  said  request, 
and  in  accordance  with  its  rules  and  regula- 
tions, defendant  furnished  water  for  tbe  use  of 
said  hold  for  tt>e  monlbat^  July,  Auoiist,  and 
September,  1890,  to  tbe  amount  of  1,190,900 
gailon&  Tbat  at  the  established  rate  wben 
said  water  was  so  furnished,  to  wit.  at  tbe  rate 
of  fifteen  ceaU  for  1,000  gallons,  it  woald 
have  amounted  to  the  sum  of  seves  hundred 
aod  seventeen  and  12-100  dollars  ($7I7.12> 
whidi  sum  would  have  been  a  reasonable  and 
jnat  charge  therefor.  (9)  Tbat,  mvertbcleaa, 
said  defendant  having,  after  tbe  maklog  of 
said  application^  reduced  its  charges  below  tbe 
eslabliuied  rates  therefor,  as  they  tben  ezistedr 
to  consumers  whose  consumption  should  ex- 
ceed 200.000  gallons  per  mfuitb.  to  wit,  to  ike 
sum  of  ten  cents  per  tbousand  gaUous,  U  toW 
uotarily.  aod  without  having  agreed  so  to  do, 
reduced'tbe  rale  of  charges  to  Uila  pMstiff 
from  flftem  cents  to  ten  oenta  per  t&omiuMl 
gallons.  (1^  The  defiant  pment«d  t» 
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plaintiff  its  said  bill  for  four  hundred  and 
seTeotT-ei^t  dollars  and  10100,  ($41^.10,) 
and,  IMaintfff  having  wholly  neglected  and  re- 
fused fur  fifteen  days  after  the  same  became 
doe  to  pay  for  the  water  so  consumed  by  it, 
and  as  provided  by  tbe  said  rules,  this  defend- 
ant, in  accordance  with  its  rules  and  regula- 
tions, to  wit,  with  said  rule  nineteen,  added 
to  the  said  bill  the  sum  of  five  per  cent  (5)  of 
the  amount  thereof,  and  preseoled  to  this 

Slaintiff  a  bill  therefor,  to  wit,  for  tbe  sum  of 
ve  hoDdred  and  two  dollars,  ($502.00,)  as 
stated  to  said  complaint,  which  sum  still  re- 
mains wholly  unpaid.  (11)  And  tbis  defend- 
ant further  says  that  it  has  at  all  times  been, 
and  Is  now,  ready  and  willing  to  furnish  to 
tbe  said  plaintiff  alt  tbe  water  that  it  may  re- 
quire or  demand  for  its  use,  at  reasonable  rates, 
and  bdow  tlie  rates  usually  charged  by  water 
companies  elsewbere  for  ue  like  service,  to 
-wit:  If  the  same  exceed  200,000  gallons  per 
mouth,  at  the  rate  of  leo  cents  per  thousand 
gnlloos,  upon  condition  that  the  pIsintifT  pay 
for  tbe  same  as  provided  by  tbe  establish^ 
and  pubttshed  rulesof  tbis  defendant,  and  that 
tt  conform  to  such  rules,  all  of  wblcb  the  said 
plaintiff,  in  writing,  at  tbe  time  of  Its  appli- 
cation to  be  supplied  wftb  water,  agreed  to  do." 
The  plaintiff  demurred  to  the  answer  on  tbe 
ground  that  It  did  not  state  facts  sufHrient  to 
constitnte  a  defense.  The  court  sustained  (be 
demurrer,  and,  upon  tbe  refusal  of  tbe  defend- 
ant 10  plead  further,  rendered  a  Judgment  and 
decree  for  tbe  plaintiff. 

Tbe  controversy  Is  over  the  reasonableness 
of  the  rules  and  tbe  rate  charged,  and  as  to 
whether  appellant  had  a  right  to  estop  supply- 
ing the  water  upon  the  refusal  of  respondent 
to  par  the  sum  in  arreara.  It  Is  contended  by 
appellant  that  tbe  demurrer  admits  not  only 
that  tbe  rules  were  reasonable,  but  that  it  was 
innpracticahle  for  appellant  to  carry  on  its 
husioeaa  without  the  rules  whli^  tiie  answer 
mUeges  It  bad  adopted,  and  that  tbe  defendant 
at  tbe  time  of  its  application  knew  what  the 
rules  were,  and  agreed  to  be  bound  by  them, 
and  that  It  is  likewise  admitted  that  tbe  rate 
charged  was  reasonable.  The  respondent 
claims  there  is  oo  admlssIoD  that  h  agreed  to 
comply  wHb  tbe  rules  and  legulatloDS  of  the 
appellant;  and,  qnoting  from  paragraph  7 
aforesaid  of  the  answer,  says:  "This  is  really 
the  only  attempt  at  an  affirmative  allegation 
in  tbe  answer,  and  is  very  ingeniously  pleaded. 
Much  stress  Is  laid  i^ran  it  by  counsel  for  ap- 
pelant It  ia  argaed  that,  because  respond- 
ent made  an  applfcatfon  In  writing  to  be  fur- 
nlabed  with  water  on  Its  premises.  It  'there- 
upon,' by  Inference  or  Implication,  agreed  to 
comply  with  the  rules  and  regulations  of  ap- 
pellant, wbaiever  they  might  be,  reasonable 
or  unreasonable:  and  that  thecefore  appellant 
baa  the  rigbt  to  shut  the  water  off,  and  deprive 
reapondeot  of  the  use  thereof,  regnnHess  of 
consequeocfs,  simply  to  enforce  tbe  pavment 
of  a  disputed  claim  and  penalty.  Tbis  pre- 
tended right  respondent  disputes,  and  the  de- 
CDurrerdoes  not  admit  it"  It  Contends  that  tlie 
actual  isRue  raised  by  tbe  pleadings  is  wbelher 
the  appellant  has  a  legal  rigbi  lo  enforce  or 
attempt  to  enforce  the  pavment  of  a  sum 
claimed  by  it  to  he  due,  wblcb  includea  a  pen- 
alty of  S  per  cent  fbr  nonpayment  for  water 
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furnished  by  it  to  respondent,  by  shutting  off 
the  water  connections  with  respondent^  prem- 
ises, and  depriving  It  of  tbe  use  oi  water  fur- 
nisbed  by  appellant  under  Its  franchise.  That 
said  franchise  confers  upon  appellant  valuable 
rights  and  privileges,  and,  while  It  is  not  an 
exclusive  grant  by  the  terms  of  its  charter,  that 
it  is  so  practically.  That  these  rights  and 
privileges  are  granted  by  tbe  public,  and  lo 
consideration  therefor  it  owes  something  to 
tbe  public,  viz.:  Tbe  "supplying  the  city  of 
Taooma  and  tbe  inhabitants  thereof  with  pure 
and  fresh  water,  for  «;bich  they  shall  be  and 
are  hereby  authorized  to  charge  the  consume',  s 
thereof  reasonable  rates."  That  no  power  Is 
conferred  in  any  way  upon  appellants  to  arbi- 
trarily establlab  a  rate  or  charge  which  the 
public  should  be  compelled  to  accept  as  rea- 
sonable, nor  is  the  appellant  In  any  way  g^ven 
any  power,  right,  or  privilege  to  proceed  to 
tbe  enforcement  of  tbe  payment  of  any  sum  It 
may  claim  to  be  due  It  in  any  oUierway  than 
that  possessed  by  any  other  lodtvidual  or  cor- 
poration,— that  is,  through  the  courts,  under 
the  forms  of  law.  The  respondent  further 
contends  that  tbe  rules  as  well  as  the  rate 
charged  are  unre-isooable;  that  the  pleadings 
disclose  a  dispute  between  tbe  parties  tUcre- 
upoo.  and  that  the  lespondent  has  a  rigbt  (o 
have  these  matters  determiued  by  the  courts 
in  Uie  usual  way;  nod  contends  further  that 
the  answer  of  appellant  is  bad  on  demurrer  be- 
cause it  admi's  tbe  purpose  of  appellant  to 
shut  off  and  deprive  tbe  respondent  of  tbe  use 
of  said  water  on  Its  said  hotel  premises,  which 
use  the  complaint  alleges  is  absolutely  necessary 
to  enable  It  tn  conduct  its  hotel  busfness. 

Some  of  tbe  matters  so  contended  for  by 
respondent,  it  seems  to  us,  are  not  involved  in 
the  case  in  its  present  aspect.  Tbe  appellant 
corporation  has  been  expressly  granted  tbe 
ri^t  to  supply  the  city  of  I^coma  and  its  io- 
babltants  witb  pure  and  fresh  water,  with  the 
rigbt  to  lay  pipes,  etc..  In  the  public  streets 
and  alleys,  for  tbe  purpose  of  carrying  the 
same  intb  effect.  Its  business  ia  such  as  Is 
usurIIv  carried  on  by  the  public  or  associated 
capital,  and  it  is  dependent  upon  the  needs  of 
the  people  Id  Ita  immediate  vlclni^  for  its 
profit.  Its  relations  to  the  people,  and  tbe 
rights  and  privileges  It  must  from  tbe  veiy 
nature  of  Its  business  necessarily  exercise,  give 
it  a  public  character,  and  to  some  extent  a  mo- 
nopoly, which,  it  Is  true,  can  only  be  tolerated 
upon  tbe  ground  of  a  reciprocal  dqly  to  meet 
tbe  pabllc  want  Ita  duty  la  to  supply  tbe  ia> 
habitants  of  Tacoma  wltfalo  tbe  extent  of  its 
business,  who  may  apply  to  It  therefor,  with 
water,  for  a  reasonable  price,  and  upon  reason- 
able conditions.  This  it  can  be  compelled  to 
do,  and  respondent  Is  right  In  its  contention 
that  appellant  cannot  arbitrarily  establish 
prices  which  must  be  paid,  and  conditions 
wblcb  must  be  submitted  to,  by  the  inhab- 
itants of  that  city,  without  any  raaad  as 
to  whether  such  prices  and  conditions  are 
reasonable  or  neccssatv.  But,  as  we  view 
the  case,  this  question  is  not  now  before  us. 
It  does  not  appear  that  tbe  city  has  under- 
taken in  any  way  to  fix  prices  or  lay  down 
rules  to  govern  appellant's  business,  aa'd  what- 
ever rights  the  city  may  have  in  this  respect 
we  are  Aot  called  npoa  to  consider;  Imt  cer- 
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tainly,  In  the  absence  of  anj  sucb  attempt 
upon  tbe  part  of  the  cliy,  appellant  bas  a  right 
fo  establisb  prices  to  be  paid,  reasonable  ]n 
amount,  and  to  make  all  needful  rules  for  the 
management  and  regulation  of  ita  business, 
and  under  such  circumiitaDces,  at  least,  when- 
ever a  contest  ariaes  over  thera,  these  will  be 

SiesUons  for  the  courts  to  determine.  But 
e  answer  in  this  case  alleges  that  tbe  rate  of 
prices  established  is  a  reasonable  one,  and,  un- 
der the  familiar  rule  of  pleading  thai  a  de- 
murrer admits  everything  which  is  we)I  plead- 
ed, this  fact,  under  tbe  present  aspect  of  tbe 
case  la  settled.  So  also  is  tbe  fact  of  the  in- 
debtedness for  the  water  prerioosly  furnished 
likewise  admitted.  We  wiab  this  understood 
as  limited  to  tbe  sum  first  demanded.  Tbe 
power  of  the  water  company  to  impose  an  ad- 
ditional sum  by  way  of  penalty  in  case  of  eon- 
payment  stands  upon  a  different  footing  from 
that  of  tbe  power  to  establish  tbe  price  in  tbe 
first  instaoce,  not  being  dependent  upon  any 
facts  as  to  the  cost  and  expenses  of  supplying 
the  water  and  carrying  on  its  business,  and  a 
reasonable  profit  (hereon.  As  to  whether  tbe 
penalty  could  be'BUstaioed.  might  be  regarded 
as  a  question  of  law  for  us  to  detennioe,  as  to 
its  being  authorized,  or  a  reasonable  charge, 
did  we  nnd  it  necessary  for  us  to  pass  upon  it 
Id  (he disposition  of  tbe  case,  unless  it  diouid 
be  sustained  upon  the  ground  that  it  was  a 
part  of  the  original  price  which  the  respondent 
contracted  ana  acreed  to  pay  in  case  of  the 
contingency  arising.  But,  id  any  event,  it 
stnnds  admitted  that  the  rate  fixed  is  reason- 
able; that  the  respondent  used  tbe  water  for  a 
time  specified;  and  that  it  is  indebted  to  tbe 
appellant  therefor  in  the  sum  first  demsoded; 
and  there  Is  no  claim  that  It  has  ever  tendered 
any  sum.  Tbe  allegation  in  the  complaint  of 
a  readiness  and  williDgness  to  pay  do^'S  not 
amount  to  tbis,  even  If  It  could  be  considered. 

Now,  then,  could  tbe  Water  Company  re- 
fuse to  supply  the  Hotel  Company  with  water 
any  longer  onless  it  would  p4y  the  sum  already 
due?  Whether  the  contract  between  tbe  par 
ties  was  for  a  specified  time  not  yet  expired, 
or  was  a  cootlnulng  one,  is  not  apparent,  and 
It  does  not  matter,  for  It  is  admitted  that  the 
sum  stated  was  due  under  tbe  contract,  what- 
ever It  was.  There  was  no  new  application 
for  water  subsequent  to  the  one  under  which 
the  water  up  to  October  1, 1800,  had  been 
furnished,  and  we  are  of  the  opinion  that  tbe 
WB(er  Company  had  the  right  to  require  tbe 
payment  of  tbe  sum  so  due  as  a  condition 
precedent  to  its  coDtinuIng  to  supply  the  Hotel 
Company  with  water  under  the  general  rule 
It  had  previously  establi.-^hod.  and  it  is  not 
necessary  to  discuss  tbe  question  whether  tbe 
reasonableness  or  necessity  of  tbis  rule  is  ad- 
mitted by  the  pleadings,  for  we  find  as  a  mau 
ter  of  law  that  it  Is  reasonable.  Kor  are  we 
required  to  find  whether  it  stands  admitted  by 
the  pleadings  that  tbe  Hotel  Company  cod 
tracted  Id  writing  In  its  application  for  water 
to  be  bound  by  the  Water  Company's  rules, 
for  It  was  bound  In  any  event  by  the  reasoo- 
able  rules  of  the  Water  Company,  of  which  U 
had  actual  notice;  and  it  dia  have  notice  ol 
this  rule,  at  least  when  payment  was  demand- 
ed, and  it  is  not  claimed  tbat  the  Hotel  Com 
pany  made  any  attempt  to  comj^y  therewith, 
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nor  that  U  was  not  glTcn  a  reasonable  time 

therefor.  We  do  not  decide  that  tbe  Water 
Company  could  not  refuse  lo  fumisb  wmUr 
until  the  sum  due  had  been  paid,  whatever 
the  facts  may  have  been  as  to  the  contract,  or 
in  case  of  a  new  application,  unless,  percbaQce. 
the  contract  proviaed  otherwise,  or  a  new  con- 
tract should  be  eDtered  Into  Igncariog  the  mm 
due. 

Id  WiUiamt  t.  Mutual  O.  f>..S3  Mch.  4», 
00  Am.  Hep.  206,  it  Is  held  that  the  gas  ccmd- 
pany  had  tbe  right  to  demand  a  deposit  of 
money  in  advance,  by  way  of  security,  before 
it  could  be  compelled  to  fumiah  gas.  In  tbat 
case  tbe  apiriicant  bad  been  nsmg  ahoot  $60 
worth  of  gas  per  week,  and  Its  requirements 
were  increadng,  and  tbe  court  sustuned  a  de- 
mand for  a  deposit  of  $100.  Seveoty-five  dol- 
lars bod  beeD  tendered  therefor.  la  SAepard 
V.  MUuiaukee  O.  L.  CS7..6  Wis.  5S9,  70  Am. 
Dec.  479,  the  court  sa^:  "  The  third  rule  of 
tbe  compaDy.  allowing  the  company  to  de- 
mand security  for  the  gaa  consumed,  or  a  de- 
posit of  money  to  secure  payment  thereof,  ap- 
pears to  be  just  and  necessary  to  giiard  against 
loss.  As  the  delivery  of  the  gas  Is  Dccesisarily  its 
consumption,  aDd  as  the  aoiouDt  delivertid  is 
ascertained  by  the  amount  consumed,  it  would 
seem  to  be  Just  and  right  tbat  tbe  com  pan  j 
should  Dot  be  compelled  to  furnish  it  without 
reasonable  security  for  payment  in  convenient 
aroouDts.and  at  proper  periods."  Jq  Pevptev, 
Manhattan  G.  L  Co.,  45  Barb.  IM,  it  is  hdd 
that  the  company  may  shut  off  the  supply  of 
gas  until  it  bas  been  paid  the  amouut  due  for 
previously  furnished.  And  tbe  autboritiea 
apply  as  well  to  a  water  company  as  to  a  gas 
company,  although  water  Is  a  oeceasary  at 
life.  So  far  as  Its  use  Is  required  as  a  neoesritj 
of  life,  if  a  case  could  possibly  arise  where  aa 
applicant  could  not  get  water,  otberwise  there, 
or  go  elsewhere  to  get  it.  it  would  be  the  duty 
of  uie  public  authorities  to  furnish  It  to  him  at 
ihe  public  expense.  Id  Otrarxt  L.  In*.  Co.  t. 
PhUadeiphia,  88  Pa.  894.  It  Is  said  tbat  the 
supplying  of  water  and  gas  la  not  a  muniopal 
duty.  "  Hence,  when  the  ci^  undertakes  to 
do  so.  It  acts,  not  by  virtue  of  any  rights  of 
aovercisoty,  but  exercises.merely  the  functionB 
of  a  private  corporation.  We^ern  Sav.  Fund 
Soe.  V.  Philaddpkia,  81  Fa.  175,  7S  Aol  Dec 
780;  Wheeler  v.  PhOadttphia,  77  Ph.  S38.  The 
Introduction  of  water  the  dty  into  private 
bouses  is  not  od  the  footiae  of  a  contr&ct.  but 
of  a  license,  which  is  p^  for.  Smith  t. 
Pkiladelphia,  81  Pa.  88.  22  Am.  Rep.  731.  It 
may  very  well  be  that  when  a  liccDse  has  been 
^ven  by  the  city  to  the  owner  of  a  house  to 
use  tbe  water  such  license  may  Dot  be  with- 
drawn arbitrarily,  or  from  mere  caprice.  But 
it  is  equally  clear  that  the  dty  may  adopt  such 
rules  in  regard  to  tbe  use  of  the  water  aod  the 
payment  therefor  as  the  munidpal  autboritlea 
shall  deem  expedient."  And  it  was  held  hi 
Lbat  case,  where  tbe  ownership  of  the  premises 
bad  changed,  and  where  payment  for  tbe 
water  furnished  for  one  year  immediat^  pre- 
ceding the  purchase  had  been  tendmd  qy  the 
Dew  owner,  it  bdog  conceded  that  this  was  s 
proper  charge  under  the  dty  ordinance,  that 
the  city  «>uld  not  be  compelled  to  fumldi 
water  for  the  premises  aforeeaid  nnleai  the  ap- 
.  plicant  would  pay  the  nun  In  arrean  ISoc  water 
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fiirntfAed  during  tbree  vears  preceding  tbe 
chnnge  of  ownership,  with  certain  penslliea 
tberennto  added,  altbrajHi  tbe  oUj  had  De- 
lected to  take  any  aUpe  acoording  to  tbe  terms 
«f  the  ordinance  to  eotlBCt  the  aniH  ao  due  for 
the  prerfoos  yean.  As  to  tbe  authority  of 
-SHOh  companies  to  eatablish  Teasooabte  rules, 
see  1  MorawPtz,  Prir.  Corp.  g  501;  1  Waier- 
man,  Corp.  %  77;  2  Rorer,  Kallroads,  g  18.  A. 
condition  fmpoMd  tfaat  tbe  Company  might 
refuse  to  f nrnlah  water  toan  i^plicaat  refuskig 
to  pay  it  a  anm  due  for-water  ftml^ed  tbere- 
uaoeris  la  one  lefue  a  secnrity  for  Uie  pay- 
ment thereof.  Instead  of  forming  an  estimate 
of  the  water  that  would  likely  be  used,  and 
requiring  a  deposit  in  advance  of  a  sufficient 
eum  of  money  to  cover  the  same,  or  requiring 
other  secorUy  for  the  payment  tiiereof,  tbe 
TVater  Gomnwy  provides  that  at  stated  periods 
paymeata  raaU  m  made  in  order  that  a  la^ 
sum  may  not  accumul^,  it  being  willing  to 
take  tte  chances  for  a  stated  time  wlifiout 
other  security.  Surely  this  fa  more  lenient 
than  either  to  demand  a  bond  or  other  security, 
oradepositof  aaumu^f  money  in  advance  large 
imoaga  to  he  reaaooably  certain  of  corerlng 
the  sum  that  should  become  due. 

Under  the  view  we  have  taken  of  the  state 
of  the  case,  the  authorities  cited  by  respondent. 


going  to  oases  where  aft  Issue  haa  been  islsed 

over  the  amount  due,  are  not  applicable.  Of 
course,  the  respoudent  has  tbe  r^bt  to  contest 
the  fact  of  the  Indebtedness,  wid  of  tbe  rea- 
Bonablenees  of  the  rate,  uttleas  it  has  agreed  to 
pay  according  to  such  rate,  and  even  In  tbftt 
case,  should  it  appear  that  it  vas  compelled 
to  make  sueb  an  agreement  in  order  to  obtain 
the  immediate  necessary  use  of  the  water. 
Appellant  makes  the  point  that  tbe  demurrer 
to  the  answer  could  not  be  sustained  in  any 
event,  whatever  the  court  might  hold  upon 
the  other '  questions,  because  the  demurrer 
goes  to  tbe  whole  an»ww,  aod,  as  tbe  flxst  pact 
of  it  only  denies  aod  lenders  an  issue  upon  the 
allegations  of  tbe  comphunt.  it  Is  uoquestion- 
aUy  good.  Consequently  the  demurrer  should 
only  bave  been  directed  to  the  new  matter; 
otherwiee,  tbe  answer  raising  an  issue  as  to  tbe 
all^aiions  contained  In  the  complHi«t,  tbe  de- 
murrer must  be  overruled.  While'  we  think 
this  p(»ut  is  well  taken,  we  have  considered 
tbe  real  merits  in  tbe  other  questions  raised  as 
tbey  appeared  to  us. 

Reoarted  and  rtmatidtd, 

Andora,  /„  and  Hoyt  and  Stil««, 
JJ^  concur. 

DwsluuvJl.*  I  iQOucur  in  tbe  results 
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James  P.  KBRNOCHAK  «(  al,  Reapta.t 
e. 

NEW'  YORK  SLETATED  R.  00.  «t  at., 
Apptt. 

(  N.T.  ) 

An  ^>lntoii  of  m,  witneaa  M  to  what  the 
rentAl  valae  of  property  would  have 
been  several  years  after  a  railroad  was  built  In 
front  of  it  if  ^  roadhadnot  beeatHdlttsnot 
competent evUenoe. '    ^  ' 


{December  1,  laeu 

A  PPEAli  1^  defendants  fhnn  a  judgment  of 
il  the  General  Term  of  the  Superior  Court  of 
the  City  of  New  York  afflmring  a  judgment 
of  a  special  term  In  favor  of  plaintiffs  in  a 
suit  broueht  to  enjoin  the  operaBon  of  defend- 
ants' ^ad  until  compensation  should  be  made 
to  plaintiffs  for  tbe  lokirjes  caused  to  their 
prc^Krty  by  therofd.  Mevemd. 

Statement  by  Ptttter,  J".' 

The  aciion  was  coinftienced  April  8,  1988, 
atid  was  tried  June  38,  1889.  The  premises  in 
question  is  No.  160  Pearl  fitreet,  in  the  city  of 
New  York,,  consisting  of  a  lot  and  brick  build- 
ing. !o  front  of  which  defendants  coostructed 
aod  op^t^  'M  elevated  railroad.  Tbe  com- 
pbdnt  oontsins  the  usual  all^tiontf  which 

Norm.— This  ease  Is  publislMd  as  UlustratiDflr  the 
Bpplioatton  of  tbe  rale  laid  down  la  Roberts  v.  New 
YorkBlev.B.Oo..UI,.B.A.«Mi,  UBH.T.«B.ttie 
ofrtnloas  and  brlete  In  whMi  oontataaaexlMinBtive 
iHawMSlon  of  the  subject. 

u  L.a  A. 


cliaraoterize  ttie  numerous  cases  of  this  cUss  of 
actions  Against  d^odsnts,  and  asks  for  judg- 
ment for  tbe  depreciation  of  tbe  rental  and  fee 
values  lOf  the  premiaea,  aod  for  an  iajunetian 
as  iacidental  to  the  latter,  from  the  7tb  day  of 
Novessber,  1(W6.  since  which  time  plaintMs 
have ownedend  poetetffpdrsaidprei«ises»to^ 
tirae«f  the  tdal  ot  this  aotioo,  in  cDDsequenee 
of  the  ni^tenanoe  aod  operalloa  of  th«  raU- 
mad  by  defendantB.  The  plahiUilft  were 
awarded  judgments  acccH^ingly. 


M€MT8..  JuUen  T.  Da.viee»  SmiimI 
Bljrthe  Rogers  and  J.  O.  Thoauen*  for 

appellants: 

It  was  enor  to  permit  witnesses  ftor  plaiatiff 
to  stale  what,  in  thw  opinion,  wouM  have  been 
the  fee  and  rental  valoes  of  this  proptfty  bad 
the  railway  not  been  t)^t. 

This  evidence  was  faioempeteot,  as  beingtbe 
conclusion  of  a  witness  upon  a  matter  which  it 
was  the  sole  {ffovinoe  of  the  court  to  deter- 
mine. 

MeQmn  r.  Manhattan  B.  Ot,  117  N.  Y. 
S18;  ATgry  v.  Atfw  York  Cent^  ^  3.  B.  R.  Go. 
121  N.  Y.  81.  . 

Mr.  WlUett  Van  NeM*  ior  respond- 
ents: 

Coneedlng  for  the  fiurpoee  of  argument  <that 
the  MoOmn  Gam,  117  IS:  Y.  S10,  decides  that 
it  Is  not  proper  \ia  ask  a  witoett  tbe  ¥alne  of 
pn^perty  "If  there  w^  no  elented  road  to 
front  thereof,"  yet  it  was  dearly,  proper  to 
ask  as  to  the  value  of  the  property  as  It  stood. 
To  raise  the  HcOeao  quewon  the  defendants 
should  have  objected  to  the  latter  put  of  the 
question. 

HochrieUr  t.  ftopfe,  8  Abb.  App.  Dec  868; 
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Nam  YoKX  Coubt  or  Apfbaia 


Jffino  r«fit  V.  Aemif  ^w.  &  fib.  8  Cent  Bepi 
833, 109  N.  T.  689. 

A  motloa  to  strike  oat  Is  io  the  dlscredm  of 
the  coort.    A  party  cannot  wait  to  bear  whether 

Sridence  Is  favorable  lo  him  or  not  and  if  not 
lien  move  to  strike  out. 
FiAtner  v.  Ftataer,  78  N.  Y.  90;  Markt  t. 
Kittff,  64      Y.  <88;  Batch  t.  AtttUt^  im  N. 
Y.  887. 

Pott«r.  J".,  delivered  the  opfnton  of  tbe 

court: 

It  wUI  not  be  DcccRsary  to  consider  all  tbe 

?[ur&tiOD6  sought  to  be  raised  opon  this  appeal, 
or  we  thiok  a  new  trial  most  be  ordered  for 
tbe  errors  lo  be  found  in  the  record  in  relalioo 
to  tbe  pridence  of  value  received ^  tbe  teamed 
trial' courL  Tbe  questloD  was.  What  was  tbe 
rente!  value  with  and  without  tbe  railroad  In 
tbe  years  1E83  to  lb84,  1889  to  1868.  18118  to 
1887,  and  from  that  year  to  the  year  1888? 
This  was  objected  to  upon  tbe  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial, 
and  not  wiibin  tbe  issues  io  this  actloQ,  and 
not  a  proper  method  of  proof.  Tbe  objections 
were  overral'>d,  and  (be  witoen  answered  tbe 
question  in  both  respects.  Tbe  defendants  ex- 
cepted. After  answering  that  question,  tbe 
case  discloses  that  tbe  witness  proceeded  to 
testify  in  relation  to  tbe  selling  value  of  this 
propeny  with  and  witboattbe  road.  He  testi- 
fled  Ibat  Ibe  selline  value  of  this  property  in 
1879  w&s  $3S1,000  the  setliag  value  of  the  prop- 
erty to-risT  (upon  tbe  day  of  tbe  trial,  I  sup- 
pose)  is  t^.OOO;  and  that  the  selling  valoe  at 
tbe  Mst-mentiooed  time,  if  there  was  no  nil- 
load  there,  would  be  |47,S0O.  It  will  be  ob- 
served that  tbe  wIincM  was  not  in  terms  asked 
what.  Id  his  opioioD.  was  tbe  rental  ndoe  with 
and  witboni  the  ndlroad,  and  it  does  not  ap- 
pear from  tbe  record  wbelber  tbe  witataa  was 
•ekf>d  any  question  in  reapect  to  tbe  eelling 
valoe  of  tbe  property  with  or  without  the  raC 
nwd,  nor  that  there  was  any  distinct  renewal 
of  tbe  former  objections  mnde  to  this  kind  of 
evidence.  All  the  lestimooy  seems  from  tbe 
recind  to  have  been  given  by  the  witness  in 
'icspoase  lo  tbe  ouestitw'put  to  bim  as  to  tbe 
rental  vstue,  and  that  question  was  not  in  terms 
to  obtain  tbe  opioion  of  tbe  witness  as  to  sdeU 
value.  But  it  is  quite  appareat  that  tbe  court, 
.  counsel,  and  witness  understood  that  tbe  ques- 
tion called  for  Uw  opinion  ot  tbe  witness. 
This  is  shown  f  rran  tbe  nature  of  one  braodi 
of  the  fnqtiiry,  wbidi  was  as  to  what  would 
tbe  rental  Value  of  tbepremtoea  have  been  srv- 
ei^  years  after  the  railroad  wsa  built,  if  It  bad 
not  tKen  built.  The  answer  to  this  question. 
.  In  the  coDditioQ  of  tbe  case  on  trial  at  which  it 
was  asked,  seems  to  me  to  hi  vol  ve  far  more 
objectionable  evidence  than  that  wfafch  may  be 
given  1^  an  ekpert;  'for,  in-order  to>t>e  an  ex- 
pert, tbe  witness  must  have  some  knowledge 
or  experience  In  Klatioa  to  facts  of  tte  same 
OT  of  -a  similar  nature  to  those  on  which  Ae 
opioion  is  to  be  based,  and  Aere  Is  no  pretense 
that  this  railroad -lias  over  been  removed,  or 
14L.It.A. 


has  oeued  to  be  operated  for  any  tagth  of 
time,  slnoe  it  was  constructed,  and  there  b  bo 
suggestioo  ttint  tbe  wteeai  had  ever  knownor 
heard  of  a  railroad  of  any  kind  tfast  bad  beta 
removed,  or  its  operatfMi  suspended,  at  say 
time  or  at  anv  place.  Hence  bisaoswer  couki 
not  be  that  m  an  expert,  who  must  twve  soaw 
knowledge  of  tbe  efllecta  from  similar  canses, 
and  mtost  be  wholly  speculative,  or  witboat 
the  knOTrbdge  esseDtial  to  ooasUltile  an  ax- 
pnt.  Hiei^raotarof  twoof  the obJecUons 
that  were  made  to  ^e  qaestkm.  via.,  tbat  it 
was  "inoompetent  and  not  a  proper  method  of 

rof,"  in  order  to  ascertain  the  damages,  plaio- 
indicate  that  the  answer  must  oe.  to  an 
essential  det^re^  tbe  opialoo  or  qieculatlon  «^ 
tbe  witness.  Moreover,  tbe  aorwer  of  tba  wit- 
ness to  a  material  part  of  the  inqniiy  coodns- 
ivefy  shows  that  be  was  givioK  oplnioa  evl- 
denre,  for  he  ssys:  "  In  my  opinloo  the  leual 
vahte  from  Mav,  1888,  to  AUy,  1888,  had  thexc 
been  no  such  elevated  railroad  in  front  of  tbe 
property,  would  have  been  over  98,600.''  Tbe 
defendanlsf  conosel,  in  addiltea  to  Ibe  ob|eo- 
tioo  made  at  the  onieet  of  tbe  ialRMfaelion  of 
tbfs  species  of  evidence,  made  a  motiun  at  tbe 
close  of  it  to  strike  it  out  upon  tbe  same 
grounds  that  tbe  objectfona  had  been  made, 
and  speciflcally  tiiat  such  evidence  "  dkl  not 
bear  upon  tbe  proper  measure  of  damagea." 
Tbe  court  denied  toe  motion,  and  defenoante 
duly  accepted.  Immediately  after  tbe  denial 
of  the  motion  to  strike  out  tbe  evidence  the 
witness  dlstioctlv  stated:  "Iformmyof^ioB 
tbat  the  fee  value  of  tbat  property  (o^lay  la 
947.000,  if  tbeie  Were  no  rattroad  tbete,  bj 
taking  tbe  way  that  other  propor^  lo  other 
streets  baa  advanced  without  the  elevated  rafl- 
road." '  This  Is  abundantly  sofficient  to  Wag 
tbe  evidenoe  of  tbe  witness  within  the  rule  of 
coodemoatioD  laid  down  In  the  recent  dedalott 
of  this  court  in  Bobert$  v.  K<bw  Tort  Am.  B. 
6b.,  128  T!(.  Y.  455.  18  L.  R  .A.400,  even  If 
there  were  any  serious  doobts  whether  the  evi- 
dence given  by  the  witness  lo  respect  to  Qie  fee 
or  selling  value  of  the  property,  vrithoot  the 
railroad,  was  objected  to  upon  the  aam» 
grounds.  In  the  Boberia  Cbsr,  «iipra,  the  coact 
held  these  qn^tiona,  via.,  "  What  do  you  eati- 
mate  tbe  rental  value  of  the  property  to  be,  the 
Railroad  not  being  theref  and  "That  ia,  yoa 
thiok  that  tbe  four  bouses  fronting  on  Third 
Avenue  are  worth  |SO,000  now,  and  thai  th^ 
would  be  worth  $110,000  If  the  sUuctnre  and 
nilrood  were  not  theref"— <that  is,  apon 
the  street  in  front  of  the  premises,}— to  be  im- 
proper and  iDcompeteot,  and  ordered  the  case 
to  be  sent  back  for  a  new  trial  by  reanm  of 
such  error.  In  support  of  such  ruling  Judge 
Peck  ham  delivered  a  conabisive  and  exhaosdve 
opinion,  tn  which  five  of  the  seven  members  of 
the  court  concurred,  sod  there  Is  no  oocaalaii 
ot  room  for  any  further  discussion  or  daboa- 
tion  upon  (hat  point. 

Th€  judgment  sAoutil     rsMnad.  «Bd  «  wmm 
trial  granted,  with  eosit  to  aUdallM  mat.  ^ 
^AjToctnear.  . 
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John  M.  CHABDOOK,  AppL,  i'  n< 

«.  ■     .  .    v  . 

AlooBO  PLUHMSR  ' 
 Uiob.  J 

A  toy  gun  Is  not  snch  m,  diui^roas  In- 
strument that »  man  ean.be  beld  neg- 
U^ent  In  ^Tfag  it  to  bla  ber  nine  years 
oldirfthaauttoDtobe  careful  wltb  It  and  not 
te  lend  It,  aod  bQ  to  not  Itablo  for  the  damages 
where  Id  hta  ab«noe  his  wUe  permits  It  tn  be 
tokeo  br  a  Ttoltlng  boy,  who  putB  out  the  l  yu  or 
•  OWD  in  the  atreet  with  a  shot  from  It. 

(OetoborM,  isau 

ERBOB  to  the  Circoit  Conrt  Cor  B<  rrii  n 
CooDty  to  tevEew  «  JadgiDeat  in  favoi 
<rf  defendant  In  an  aetion  broiuhi  to  lecover 
dunagea  im  4be  loas  of  plaiotflTa  eye  tbroueh 
the  alTeced  aegllgence  01  defendant.  Affirmed. 
Tbe  iMtB  Mfficiently  appear  iu  the  opiniou. 
Mr.  R.  A.  Haitollton,  for  tppellant: 
A  man  who  places  la  the  baooa  of  a  child 


an  article  of  a  danserons  cliaracter.  ami  one 
Kkely  to  cau8e  iDjiu?  to  tbe  cbild  itself  or  to 
otben,  iB  gaitihr  of  an  actionable  WK)B||^,.^,  -t  *< 

Bit^ordv.  Jofinaon,  88  Ind.  ^fk   .    :  -  ,  p. 

If  peisonB  cbaroeable  with  a  duty  of  care 
and  cauLioD  towaras  them  leave  expused  to  the 
observfltioii  of  rhildrcii  auylbins  wliicli  wmiUl 
lie  Itniptinii  to  tliviii,  and  wbicli  lliey  in  ilit  ii- 
inimitluro  jinlN-rm  iii  niiijlit  nalurally  suppoae 
Ihf'y  were  at  iibi-ity  1o  handle  or  play  will^ 
tliev  ttbould  cxptcl  Lbat  liberty  to  be  takeo.  < 

PuiDer*  T.  BaTto»,  6S  Uleh.  607.  Ql  ^m. 
Rep.  184;  /7flrnma»  ¥,  PilMMfpK  C.  A  St.  t. 
R.  Co.  9  West  Rep.  4»8,  4fl  Ohio  St.  11:  Fmm 
V.  Atlaniic  Worlu,  111  Mass.  186. 

Tbt;  law  requires  of  persona  havinji  io  tbeir 
riis('"|y  iiistniiiientsof  (iaiiG^r  tbatUieysI^ld 
lieep  theiu  with  the  utmost  care. 

IHxon  T.  Bell.  6  Maule  &  S.  198« 

If  one  Is  guilty  of  negligence  inteaTing  any- 
thing dangerous  in  a  place  where  it  is  extreDQe- 
ly  probable  that  lome  other  person  will 
uojusifflably  set  it  in  motion  to  tbe  injury  of 
a  iBird,  and  If  tint  injury  ahould  beso  brought 


Mom— Jlk||tl0M«e  m  napMt  to  puna  and  atNtOir 

doHQomm  ocKtutlea;. 

Tbe  biw  lequlree  of  tfaoae  irtiO'  uaa  dangeptoua 
•cenolee  the  areatait  oare  in  tbe  ouatodjr  and  uaa 
oftbem.  PiUsburfih,a&St.L.&.Co.T.jBUfllda.8 
U  U.  A.  4Si,  17  Ohio  St.  atff. 

A%  flre-anna  an  more  than  ordinarily  dan^eroufl 
wben  loaded,  tluwe  wbo  bandie  tliem  are  bound  to 
tbHD  ordinary  care  to  prevent  Injury  to 
odwra.  Voeboav.  BeokBr.40H. 

But  the  BTonod  of  UaMli^  for  aecldaotal  Injaiy 
from  the  dlaabane  of  a  gon  linegiiaepeB.  Weaver 
T.  Ward.  Hob.  ISIt  I^nch  r.  Nnnlln.  1 Q.  B.  C».  2 
Steph.  H.  P.  UUt  Bmr.v.  Salomon,  48  L.  T.  N.  B.  538; 
Uaderwond  V.  Hawaon,  8tT»ii«e.  HM;  Weleb 
Dumnd.  IB  Oonn.  18X,  4  Am.  Bep.  Sft;  Cole  v.  Flthor, 
U  Uaaa.  197;  Hobdy  v.  Ward,  18  Haaa.  90;  Uorgan 
T.  Oox.  2e  Vo.  Sn, JM  Am.  Dec.  828;  Caatle  v.  Duryee, 
S  Keyea,  Mt  Dalton  t.  Farour.  t  IT.  H.  05;  Mir  T. 
Ayrea.  S  Snerd,  6IT. 

Qutterimilar  te  tbe  mate  oaaelsadeebloDAat 
theaaleof  cartrldgea  loaded  wlA  powder  and 'ball 
for  a  toy  pta<d  with  Inatruottona  as  to  tbtfr  osa 
•o  boya  ten  aadtwrire  yearn  of  ate  reapeottfcly, 
oaearvbomlatt  ttsirfBtel  on  tte  floor  whet*  Us 
brother  alx  yeaia  ef  egei^oked  It  upanddlaidiarvad 
it>  inflicting  on  one  of  the  older  boys  a  wound 
which  csuaed  hia  death,  rendera  the  dealer  liable 
to  an  action  for  De«ll«ence.  Blofonl  v.  Johnston, 
a  Tnd.  C&. 

So  aellfnff  and  deUyerfBff  gnu  poirder  to  a  AUd 
dirbt  yean  old  wltb  koowledye  that  be  is  an  nnflt 
perwon  to  be  intnuted  wltb  it  make  cme  llaUe 
for  injuriea  which  be  reoHrea  by  Ma  esplaAMi. 
Carter  T.  Ttoime,  M  Maas.  W,  98  Am.  Des.  an. 

Allowing  a  loaded!irun  to  ba  fflTeB.td  a  mulatto 
slrl  tUfteeo'or  fourteen  yeaia  of  aae,  althouith 
tbe  prtmlDM  waaflrat  removed,  la  negUgenoe  which 
will  oreste a  llablUtT  f or  an  Injuiy  .toa  third  per* 
aon  by  diaobaige  of  the  Run  on  idayfully  aim- 
ing It  at  him  and  pullinv  the  trigger,  wlthotit 
aupposlog  that  It  would  go  oIT,  i^oo  v.  Boll,  6 
Maolo  A  H.  lee. 

LenvlDg  a  dynamite  rartrtdge  among  tbe  aav- 
dnet  Id  a  oonmui  pedUof  box  on  the  gronad 
vnderanidelbad  and  markM**po«dBt*to  nefrtl- 
flenca  whUb  will  onaie  a  Hia>ttttr  for  Ininrlea  sua- 
tatoedbyaamaSboyirbOGannot  read,  and  who,! 
while  rIgbituUy  oo  tbe.preatlaaa.'friitaloa  tbe.  cart- 1 
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iMteand  oraokslt  open  aatooe.  PownsT.  Har- 
tow.  n  Xloh.  Wr.  U  Am.  Bep.  161. 

A  peiaooal  injury  received  by  the  negligent  dia* 
ohante  of  a  cannon  on  S  pleasure  yacbt  doriuR  the 
abaenoe  of  tbe  owner,  by  one  of  the  orew  not  In 
tbe  couree  of  any  employment  or  dnty  of  ttie 
maater,  but  merely  aa  a  mlute  to  aooOier  yaobt  In 
passing,  doea  not  render  the  owner  Habte  to  tbe 
peraon  feduied.  Haaek  t.  Vearlng,  81  How.  Pr. 
iB9. 

OoehnntteffteawUderaemlaBot  bound  to  an- 
tldpate  tbe  presence  wHhta  range  of  bb  Aot  of 
another  man,  and  18  not  ttftUelMr  lojory  nnlntpn- 
tkmaUy  oanaed  to  the  latter  bf  ibootln^  BtaNll 
V.  Booker.  M  Ark.  808; 

For  flrlog  a  pistol  through  the  front  door  of  a 
restaurant  wlwn  told  by  a  oompnnlon  wboto  Inalde 
to  tire  a  salute  aft^r  tbe  btter  has  ohtataed  en- 
tranoe  at  midnight  through  a  side  door  makes  tbe 
person  firing  and  tbe  one  advMng  It  both  respon- 
alUe  for  Injury  bgr  Ao  dioC  to  fte  Mahiaraut 
keeper,  who  bad  refnaed  them  admlarion,  wbave 
theielaanotdlnaDee  prohtbltlnv  the  diaokarge  of 
flrenuioa  In  the  street.  DalngeifteMT.nMNApBon, 
Si  OmtL  18IL  88  Am.  BCP.  TSB. 

Taking  a  loaded  gun  mao  town  and  baring  it  In 
a  store  without  any  neocasHy  or  eanae  for  dotnr 
ao  Is  an  uncalled  for  and  reokleas  aoc  whkh  wHl 
make  one  liable  for  ao  injury  by  Its  aooldental 
diecbarga  while  taking  It  away.  Tally  T.  Ayrca,  8 
Bneed.  077. 

Tbedlaotaarge  of  a  gun  carried  by  one  of  two 
persona  wbo  were  quarreltlng  while  be  was  stoop- 
ing down  to  pic*  up  a  sUek  makes  bfm  IbUe  to 
the  etbar.  wbo  b  (hersbr  hurt,  for  gnna  uagM- 
gence  te  haiBteg  iL  Cbattdgno  t.  Bar— nan,  10 
XA.Ann.aaBt. 

Presenting  a  loaded  pistol  te  a  room  unoog 
many  penoas  while  eniraged  In  «  qiwrrel  renden 
one  liable  for  aooideotal  Injury  to  g  third  peraon 
byltadlaobarge.  CbUos  T.  Drake,  8  Met.  (Ky.i  14«. 
71  Am.  Deo.  108. 

Bhootlag  a  dog  while  aiming  at  a  fox  nnder 
cover  oreetea  a  ItatrfUty  to  tbe  owner  6f  tt»e  dog 
fortbe  loaa.  Wright  t.  COark.  80  Vt,180,  SB  Am. 
Bip.  488.   i 

A  boy  about  tweire  years  of  age  b  liable'  for 
gross  negligence  te  aboottag  an  arrow  at  another 
MTy  puttiiW  out  MeoChbeyaa  Bciloeii «.  iBab- 
cook.  8  Wend.  881.  a  A.  U. , 

Digitized  by  Google- 


6TB 


IbomoAH  Sdpbskk  Goubt. 


Oct., 


about,  tbe  sufferer  msy  hare  redress  by  actioa 
•gainst,  both  or  ei!tber  of  the  two,  but  anques- 
t&uably  against  the  first. 

Lunch  V.  Nvrdin,  1  Q.  B.  29;  TaUpv.  Ayra, 
9  Sneed,  677;  Marfan  T.  Ctav,  S3  Mo.  878,  66 
Am.  Dec.  023. 

The  boy  l^bor  is  probably  liable;  to  tbe 
plaintiff. 

Bullock  y.  Babeoek.  8  Wend.  SOI. 

Suppose  the  defendaDt  himself  were  the 
pirty  whose  eye  was  shot  out  hy  Tabor,  and 
•oppose  be  had  brought  an  action  against 
Tabor,— wouldn't  tbe  law  say  to  liim  you  can- 
not recover;  by  your  own  act  in  leaving  the 
gun  where  the  boy  found  U  or  allowing  it  to 
be  so  left  you  contributed  to  the  injury.  Does 
it  not  follow  that  because  he  thus  contributed 
to  the  plaintiff's  Injury  be  is  liable? 

Bmen  v.  Barlote,  68  Mich.  507,  51  Am.  Rep. 
154;  Binford  v.  Johnton.  83  Ind.  426;  Harri- 
man  v.  PitUAurgh,  C.  A  St.  L.  R.  Co.  9  West. 
Rep.  488,  45  Ohio  St.  11;  Clark  v.  Ohamften, 
L.  R.  8Q.  B.  Div.  837:  Tatlp  v.  Ayns,  Z 
Sneed,  677;  CastU  v.  Ihtryee,  3  Keyes,  169; 
Cbfo  T.  Fither,  11  Mass.  HI7;  Carter  v.  Towne, 
98  Mass.  567.  96  Am.  Dec.  6^;  MeVonattt  v. 
Sneainff,  14  Allen,  396,  90  Am.  Dec.  768; 
Vincent  v.SUnehour.  7  Vt.  61,  29  Am.  Dec. 
145;  Vaniisrbur^  v:  Truax,  4  Donio,  564,  47 
Am.  Dec.  268;  OuiUev^^att,  19  Johns.  881; 
Avdiffc  V.  Oaillard,  8  La.  Ann.  71;  Wright  v. 
Clark.  50  Vt.  180, 28  Am.  Rep.  496;  Knott  v. 
Waffner,  16  tea,  481. 

Jar.  George  S.  Clapp,  for  appellee: 

Plaintiff  sues  Mr>  pluvimer  to  recover  for 
damages  sustained  through  an  accident.  Id- 
evitaUe  accident  is  not  a  ground  of  liohility. 
■  Pollock.  Totts,  •US;  Brown  v.  Kendall. 
60nsb.  S9»;  Nitro  Olpeenne  Catc,  83  V.  8.  16 
Wnll.  534,  21  L;  ed.  906;  Barney  v.  Dunlop, 
Hill  &  D.  Supp.  198;  JHorri*  v.  Ptatl,  89  Conn. 
SSiAldert&ri  V.  Waiom,  1  Car.  ft  K.  898. 

The  happenin^'of ,  an  .acddeni  In  extraordi- 
nary circMmstaoce^  in  a  manner  that  could  not 
have  been,  prevented  by  any  ordioary  measures 
of  precsutios  IB  not  itself,  any  evidence  of  neg- 
ligence. - 

.  Blytk  Birminffham  Waiemorkt  Co.  11 
Ssdi.  m^Asfgflw  V.  MetrtptHtan  R.Oo.h, 

B.  1  C.  P.  800;  Olomr  r.  I/m^km  A  &  W.  S. 
Ca.  L.  R.  frQ.  B.  9B:  Ooif  v.  B«rhridg0,  18 

C.  B.  N.  8.  480;'  Lee  v.  ROe^.  18  C.  B.  N.  8. 
722,  cited  by  Pollock,  Torts,  p.  40;  Metropoli- 
tan a.  Co.  V.  Jaek$<m,  L.  R.  8  App.  Cas.  193: 
Sharp  V.  Ptneell,  L,  R.  7  C.  P.  253;  Chatemore 
T.  R&har4»,  7  H.  L.  Cas.  849; 

If  it  be  said  that  Mr.  Plummer  did  not  pire- 
^nt  tbe  accident  and  was  therefore  llaUe, 
what  ground  is  tbeie  for  tbe  charge?  Ta  so 
become  liable  be  must  have  failed  to  act  with 
due  foresight.  There  must  have  been  tbe 
omission  ttt  do  (temething  which  a  reasonable 
man,  guidetf  by  those  considcnvtiotis  which 
ordioanty  regulate  the  conduct  of  human 
affairs;  woulado,  or  doing  something  which  a 
prudent  find  reasonable  man  would  not  do. 

Blyth  V.  Birminghaia  Watenoorki  Co.  *upm; 
Pollock.  T«)!ta,*36.,  89. 

Mr.  OeorM  H.  Taleatln*  idso  for  •»- 
pdlM.  . 

court:  ' 
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Plaintiff  brought  this  suit  in  the  Berrien 
Circuit  Court  to  recover  damages  for  the  \(m 
of  bis  ^ht  eye,  which  was  aeatroycd  by  a 
shot  from  an  air-gun  In  the  bands  of  a  dot 
named  Roscoe  Tabor.  The  circuit  Judge  di- 
rected a  verdict  for  the  defendant.  The  facts 
proven  are  eubetanlially  as  follows:  During 
the  last  of  July  or  first  of  August.  1890.  tbe 
defendant  bought  an  atr-gun,  and  gave  it  to 
his  son,  Harry  Plummer,  a  lad  aged  about 
nine  years.  Defendant  ^so  bought  at  tbe 
same  time  some  ehot,  such  as  are  used  in  air 
guns.  Defendant  cautioned  bis  son  to  he 
careful  in  using  the  gun.  The  shot  were  all 
used  in  about  two  days,  and  some  time  later 
defendant  bought  his  son  more  shot,  which 
were  used  in  half  a  day.  No  other  shot  were 
bought  or  furnished  by  tbe  defendant,  or  by 
his  order,  or  with  his  knowledge.  Mrs.  nnn- 
mer,  the  wife  of  tbe  defendant,  bonght  her 
son  Harry  some  abet,  which  he  also  fired,  ex- 
cept four  shot,  by  one  of  whiob  plaintiff  wax 
injured.  On  the  morning  of  the  accident. 
Septembers,  1800,  Harry  fired  the  shot  bought 
by  his  mother,  except  tbe  four  shot,  and  put 
the  gw)  in  tbe  storm-hooae,  wbldi  was  a  part 
of  the  dwdling,  and  put  the  four  shot  on  a 
tahle-clofh,nndwenttoBChooL  Mr.  Plummer 
was  not  at  home.  The  Tabor  boy  came  there 
with  some  rutabagas,  and  then  began  looking 
and  traveling  about  tbe  premises,  and  found 
the  gun  in  the  storm-house,  and  fhen  asked 
Mrs.  plammer  fOr  some  shot,  and  she  handed 
him  the  fonr  shot  which  Hany  had  left  on  tbe 
table.  She  directed  him  to  shoot  at  the  hen- 
coop in  tbe  rear  of  the  bouse.  Tbe  boy  fired 
one  shot  at  the  heU'Coop,  one  at  an  apple  tree, 
and  then  he  went  around  to  tbe  north  side  of 
a  new  boose,  which  Mr.  Plummer  was  build- 
ing, to  a  point  about  a  rod  east  of  tbe  front  of 
the  new  bouse,  and  eight  or  ten  feet  north  of 
it.  Tbe  boy  was  faBlng  the  west;  and  tbe 
street  was  to'  the  west  of  blm,  vtd  the  stiret 
runs  northwestand  southeast.  Hepot  a  grape 
on  a  plank,  and  looked .  to  see  if  anyone  was 
in  the  street,  and,  seeing  no  one,  be  held  the 
muzzle  of-  the  gun  about  two'and  one  half  feet 
from  ttw  grape,  and  the  gun  was  pointed 
down,  ancT  fired.  The  distance  west  to  the 
BtreM  from  when  the  boy  wa^  when  he  abol, 
is  from  70  to  100  feet.  Mr.  Chaddock  «t  the 
time  the  shot  was  flred  was  standing  (n  the 
street,  looking  at  this  new  house  of  tbe  de- 
fendant The  shot  glanced  ftom  the  board, 
and  strufck  him  in  tbe  eye,  destroying  it.  Hie 
street  was  a  frequently  traveled  highway  In 
the  village  of  Benton  Harbor>  then  contsiniag 
about  3,700  inhabitants,  and  at  a  point  where 
d^endMit  bed  long  resided.  Defeodant'a  boy 
Harry  was  otne  years  of  age  when  tbe  gun 
was  purchased,  and  tbe  Tabor  boy  was  ten 
years  old  when  the  shot  was  flred. '  The  gun 
was  tbe  common  make  of  toy  atr-emi  for 
children,  breaking  in  the  middle  for  the  fnaer- 
tton  of  the  shot,  and,  when  closed  agstn.  oper- 
ating with  a  spring,  compreadng  the  air  and 
expelling  tbe  shot.  The  wiot  used  w^re  "BB."" 
or  "double  B."  Harry  was  told  by  bis  father 
not  to  lend  the  gun  to  other  boys,  as  they 
m^ht  break.  iL  The  Tabor  boy  Uved  cwl  ia 
the  coutitry,  and  occasionally  Tinted  at  de- 
feiMtani'a.  It  doeaaot  appear  that  the  dafcad- 
ant  knewof  ifaepnRhMeof  riiot  hy  hto  wtfie. 
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or  Out  bli  boy  had  used  ill  the  diot  purcbated 
for  bim  by  defewlaat.  i 

Tbe  coolentioB  of  the  plaiotlfl  Is  tbat  tbe 
air'^D  io  qveetioQ  is  a  daDfcerous  Tvesponi 
anattait  pluntiff  did  not  twe  luffident  cere  in 
tbe  keepioff  ot  h  upon  hia  premiaefl;  tbat,  al 
any  rate,  we  queatioo  whether  be  did  use  such 
care  or  not  should  hare  beeo  submitted  to  tbe 
Jury.  But,  as  the  faets  are,  tbe  defeadant 
caonoc  be  held  responsible  for  thi  injury  to 
plaiotifr,  unlesa  it  was  neglifreDce,  suffldent  to 
support  this  action,  io  buylns  the  gnn  and 
lowinffhissoo  to  use  it.  He  caDoot  be  cod- 
ddered  BMH^eot  in-  auy  other  reapecL  He 
cautioned  his  boy  to  bb  oarefnl  In  ita  ue,  and 
DO  careltasueaB  ot  hla  mm  aon  was  diown  at 
any  time  hi  bis  use  of  U.  Tbe  defendant  and 
his  son  were  neither  of  th«n  re^nrible  in  snr 
way,  except  owning  tbe  gun,  for  the  use  of  ft 
lay  the  Tabor  boy.  It  was  kept  inside  the 
bouse,  for  the  storm-door  wae  an  inclosure. 
If  it  came  into  tbe  hands  of  Tabor  through  the 
negligence  of  anyone,  It  was  the  nefiligence  of 
the  wife,  for  which  the  defendant  la  not  lia- 
Ue.  Tbia  air-gun  may  be  a  dangerous  weap- 
on in  a  certain  sense.  Tbe  shot  tired  from  it 
will  not  penetrate  clothing,  but  it  will  put  out 
the  eye  of  a  person,  and  will  kHl  small  birds 
and  some  small  animato.  These  guns  are  in 
common  and  every-day  use  by  children;  over 
400  of  them  were  sold  in  one  season  by  one 
dealer  at  Benton  Harbor.  But  it  Is  not  more 
dangerous  in  tbe  handset  children  than  a  bow 
and  arrow  and  many  other  toys.  Iv  would 
hardly  be  good  sense  to  bold  tbat  fills  air-gun 
is  so  obviouslv  and  inlrinsIcaHy  daPgerdos  that 
it  is  negligence  to  put  it  in  tbe  bands  of  a 
child  nine  yeaia  of  age;  and  that  such  negd- 
geoce  would  make  tbe  person,  so  putting  it  in 
the  bands  of  the  cbiM,  responsible  for  tiie  act 
of  another  child,  getting  pf'ssesston  of  it  witii- 
ont  defcndaat'B  consent  or  knowledge,  Even 
if  the  guD  had  been  left  lying  on  the  ground 
In  tbe  yard  of  the  defendant,  and  tbe  Tabor 
boy  bad  picked  it  up  outside  the  house,  and 
used  It,  the  defendant  would  not  have  been 


rei»pOD«lbte  for  tbe  damitgedoiwby  ibe  \)of. 
An  axe  is  considered  a  dui^fous  weapon,  but 
if  one  leaves  an  axe  by  his  wood-pile,  and  a 
child  comes  Into  tbe  yard,  picks  It  up,  and  in- 
lures  another  with  it.  Is  tbe  owner  of  tbe  axe 
liable  for  damage  because  he  has'not  put  tbis 
deadlv  weapon  under  lock  and  keyt  And  if 
It  be  granted  tbat  tb!s  air-gun  loaded  is  a  dan* 
gerous  weapon,  as  is  a  gun  loaded  with  powder 
and  ball,  would  this  fact  make  the  defendant 
Kable.?  1  think  not.  Siiii;M)se  ;i  i'(?r«nn,  own- 
ing a  shotgun,  should  put  the  ~:irni'  unlnsded 
wnljiJn  the  storm-door  of  his  Luu-i',  lod  a 
neighbor's  boy,  ten  years  of  agi^  wiUiuut  the 
knovledge  or  conseat  Af  thp  owner,  sbould 
pick  np'tfae  gun,  and  obtain  from  the  wiEe  or 
some  other  member  of  the  household  ii  loaded 
cartridge,  and  talre  lbe.gvD  out  and  dischaige 
it,  accidentally  wounding  someone,  would  tbe 
cwnw  of  tbe  gun  be  kveponstble  for  the  dam- 
age resulthig  td  the  iojured  person  ?  To  so 
bold  him  fpsponaible  woirid  meeasltMa  tbe 
keeping  ot  mloaded  flre-anns  voder  look  and 
key,  witb  the  key  in  the  posseSsioo  atall  limes 
of  the  owner.  This  is  not  a  case  of  leaving  a 
torpedo  or  dynamite  where  it  may  be  expected 
tbat  cbildreo  will  ^nd  and  play  with  it.  An 
unloaded  gun  Is  taannless;  a  torpedo  or  dyna- 
mtletaafli,  bat  is  dangercftia.  anywhere,  and 
under  all  drcunutanoes,  to  those  not  ac- 
quainted with  the  proper  method  of  bandliog 
it,  and  liable  to  explode  even  in  the  bands  of 
those  who  are  expert  in  using  it.  In  my  opin- 
ion, it  was  not  negligence  pm-  ae  for  tbe  de- 
fendant to  buy  this  U>y  gun.  and  place  it  in 
the  bands  of  bis  boy  nine  years  of  ^i^e;  and 
Uiorft  were  too  many  intervening  causes  with- 
out the  act  or  knowledge  of  the  defendant,  be^ 
tween  the  buying  of  ifae  gun  and  tbe  injury, 
to  bold  the  defendant  liable  for  its  use  In  tbis 
case.  If  his  own  son  bad,  In  any  manner, 
contributed  to  tbe  accident,  a  different  ques- 
tion would  arise*  upon  which.  I  express  no 
opinion.  ■  ^ 

TAe  Judgment  mtut  be  qplrmid  uith  eotU. 

The  other  JusUces  concurred. 


KENTUCKY  COURT  OP  APPEALS. 


STAKDABD  OIL  CO.,  Appt., 

V. 

M.  J.  TIERNET, 


(- 


.Kr. 


1.  A  Bhlpper  of  naphtha  described  m 
''cwbon  oil'*lntheflrelclitbUl  in  bais 


rels  osarked  "msMfo  fur  iUwitnattng 

pnrposea'*  fa  liable  to  tbe  conductor  of  tbe 
nafai  wbo  was  Injured  by  rq  exidoslon  while  to 
the  car  where  the  naphtba  was,  with  a  laofp.  If 
be  did  not  know  what  was  In  the  barreb,  &!• 
though  tiie  carrier  had  been  informed  of  their 
oontenta,  unless  tbe  JuryUnd  tbat  be  bad  suf- 
Hcfpnt  nolloeot  tbe  dangerous  ebaraoter  of  tbe 
subetanoe. 


IfOTi:— Urcewtw  wnMrfB  fn  mttti  for  damages  Tor 
personal  injuries. 
While  there  1b  no  fixed  rule  in  the  absence  of 
statute,  by  which  tbe  maximum  amount  of  dam- 
ages to  be  allowed  in  a  enit  to  recover  tor  personnl 
^Injurtee  ran  be  determined.  It  may  be  Interest- 
htff  and  helpful  to  collect  the  cases  In  which  the 
oourts  have  austafned  or  refused  to  suatatn  ver- 
dicts for  amounts  as  large  or  larger  than  tbo  limit 
of  VIO,000^  SDggested  in  the  opmion  in  the  prmdpal 
case. 

llifrtr  tbotisand  dollars  is  not  exceslve  for  inju- 
ries to  a  strong  and  well  roan  forty  years  old  result- 
tog  In  coDouBslon  of  tbe  spine  causing  chronic  in- 
14L.  R  A. 


flammatlon  and  an  Impafrment  ol  the  faculties  with 
tbe  probability  of  paralysis  and  premature  death. 
Harrold  v.  New  York  Elev.  K.  Co.  24  Hun.  IM. 

Twenty-five  thousand  dollars  for  injuries  tn  an 
engineer  young  and  earning  good  wages  Is  not  ex- 
cessive where  the  Injuries  render  falm  an  almost 
helpless  cripple  and  Invalid  for  life.  Hall  v.  Chlen- 
go,  B.  *  y.  B.  Co.  «  Minn.  439. 

Twenty-five  thousand  dollars  la  not  excessive 
where  plaintiff,  formerly  a  healthy  man,  bcosracf 
almost  a  total  wreck  both  pbyelcally  and  mentally. 
Chicago  ft  E.  R.  Co.  V.  Holland,  18  Til.  App.  418. 

Twenty-five  thousand  dollars  was  not  exceiwfve 
for  Injuries  to  a  person  thtrty  yean  old  tn  good 
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a.  EvUettM  that  pUtaAUT  a.  wUb 
and  ehfld  to  not  •dcalwlbla  la  an  •otloo  for 
penwrial  Id  JurlM.  , 

8*  ZiTldMMa  ttutt  wo*den  baarrela  are 

ordinarily  to  shipped  ts  aAntelble  In  «n  aotlon 
fur  n^llflrenoe  la  thus  ■hlpplpy  It 
4>  A  TOb«eqoent  ^■njw  la  the  manner 
of  braadlnc  naphttaa  oanaoc  be  proved  In  ao 
action  for  aegUgeooe  In  iblppinK  It  Improperlr 
branded. 

6.  A -verdict  ft>r  $85,000  Is  ezoeailTe  In 

an  aotlon  for  penonol  Injuries  by  wlilcb  a  rail- 
road oonduotor  thirty  years  old  was  badly  burned 
■boutthefsoesoasiodWlgrunbim  for  life  and 
■Iwloattheaieof  baieltann  beaUM  recs^Tins 
■omelnjurj  to  tale  rl«ht  band  and  bfttta  feeC 

(DeoMBberMMSBU 

APPEAL  hj  defendut  from  a  jodfrmant  of 
tbe  LouisTiUe  Law  and  Kquitv  Court  in 
t*rot  of  plaintiff  in  an  action  broucnt  to  recov- 
ei  damagea  for  peraooal  in  juries  alleged  to  h&re 
resulted  from  defeodant'in^ligencei  Bnerted. 
Tbe  facts  are  stated  in  the  opinion; 
Meur$.  Hanmhrer  Jb  Darle  for  appellant. 
Mem-4.  WUbon  m  Thvaa.  for  appellee: 
Tbe  sbipmeot  of  aucb  daiuierooa  substance 
as  napblha  expoaed  to  all  tbe  inadeau  of  tiMM- 
porlaiion  ts  of  itself  groes  negUgence  as  matier 
of  law. 

LouiteiUe  Gas  Oo.  v.  OuUnkuntK.  88  Ky. 
489;  Central  Pan.  B.  Co.  r.  Kuhn,  86  Ky.  68B; 
LauiniOeA  N.B.Co.f.  MiteheU,  87  Kj,  387' 
Delaware,  L.AW.  B.  Oo.  v.  Oonmm,  188  U. 
8.468,  85  L.ed.  81& 


Tbe  evidence  aa  to  |^aiatiff*s  baviag  a  wife 
and  child  was  properly  aduiaalbfe. 
Umittme.  O.  A  b.  B.  0*.  v.  Maktmg,  7 

Pusb,  8S8,  . 

<  At  kast  tbe  admMoo  was  not  rawribk 
cfror  in  ea«*oC  jm)aaii«gUHeoe& 

Okieaga  rr.  O'^vmmii.  »  HL  Itt;  M  & 

a>.  T.  Tipton,  6  Ky.  U  Rep.  771 

Tbe  instmctioDS  as  to  tbe  ttena  of  damagas 
which  mi^t'tM  conaidend  cnmd  any  enor  ia 
tbe  admlSBion  of  sucb  erideDce. 

Oivil  Oode,    184:  BalHrnon  A  O.  R.  Oo,  t. 
SkivUg.  SI  Md.  S68:  0/u»apeak«  A  O.  B. 
T.  AwHf  (Ky  >  11  Ky.  U  Repi  UiQOktHT. 
Burtmiliaxt  Cowp.  810. 

The  CoUowloff  aulboritias  farer  tb«  adoiia- 
aioo  of  erUeeoa.at  to  tha  wife  and  obild: 

Winttn  T.  Hannibat  S  8t.  J.  B.  Co.  89  Mo. 
4!6t»;  £at)v  CMfar.  »  Pa.  «7B;  8  Borer,  Rail- 
loads.  14109:  Omtral  PHm.  B.  th,  t.  £wAm,  M 
Ky.  678.  CbnlTO,  FiHaburp.  W.  A  O.  B. 
(Jo.  T.  Pinten,  74  in.  841:  Pmiugioania  Co. 
Bop,  103  U.  3.  4&1.  29  h.  ed.  ill;  Okmapfmk$ 
it  O.  B.  Co.  T.  ieanM»<Ky.)  11  Ky.  L.  ftop.  14. 

Tbe  daraues  were  not  exceasiTe,  aa  a|qieaa 
from  the  ftdfowing'  antboritieB: 

Gitbort  BurietiokmiB,  Cowp.  280;  S  Sedaw. 
Damages;  W8:  BeOeer  v.  Orom,  3  Bush.  900; 
Varbl€  T.  Bigtog.  14  Bnah,  688;  Com.  t.  Smrim' 
JMd,  li.  tt  T.  P.  Oo.  10  Bufb.  356:  A<rM 
T.  MarohaU.  3  Bibb.  43;  Bietman  v.  Somtko^ 
land,  4  Bibl^  194;  Bergv.  Chicago.  M.  ASt.  P. 
B.  Co.W  Wis.  419  <$il,000>;  LouitviUe  <ft  N. 
&  fib.  T.  Pbm,  11  Bush,  486  ($86,000.  oompiD- 
mised,  $14,988);  Bmuton  4i  H.  R.  Oo.  v. 
BtutitOi.  W  .TML  355  <$13.000);  ftftnte  t. 


healtb.  well  educated,  married,  end  wboae  fkanllr 
depended  upon  him  for  support,  where  after  Us  In* 
jury  be  could  do  nothing  aud  thoucb  benlsfatlira 
some  years  In  suffering  tie  would  naver  Improve 
pbrsfoally.  Albertl  v.  New  Tork,  L.  E.  &  W.  B.  Oo. 
43  Hun,  m. 

Tweoty-five  thousand  dollars  for  the  Ions  of  a  ley 
by  a  child  three  rean  and  six  months  of  age  Is  not 
excessive.  Sinnan  t.  Brooklyn  City  B.  Co.  8B  N. 
Y.8.B.m 

Twentr-two  thousaudtwohnndred  Mid&f^dol- 
larsare  notao  exoeeslveas  tocause  the  court  to  set 
aside  tbe  verdict  In  an  action  for  damages  1^  a 
woman  who  was  struck  by  a  loomnetlve  eogtae 
which  resulted  lo  ber  losing  one  arm  and  In  bnile- 
iDfT  and  injuring  tlie  Other  one  ao  as  to  greatly  Im- 
pair her  health  and  memorr.  Bhawr.  Boston  ft  W. 
B.  Corp.  8  Gear.  45. 

Twenty  thousand  dirtlaiB  is  not  exoesBive  where 
tbe  injuries  wereexeeedlngly  painful,  serious,  and 
of  a  permaneut  nature,  and  the  plaintiff  was  in  his 
eariy  maQboodaDd«wiged  lo  snexteosiTeandlu- 
oraUve  butfnea.  bis  sbare  of  tbe  proftts  of  whlob 
were  $ia.60Da  year,  which  was  Impaired  br  his  laa- 
billty  to  give  it  requisite  attention,  and  be  was  af- 
flicted with  bodily  derangements  whlob  might 
ineafiumUy  unfit  blm  for  tbe  duties  of  bis  profes- 
sion. WaUer  v.  Brie  R.  Co.  S3  Barb,  m 

Twenty  thousand  dollars  Is  not  excessive  where 
tbere  was  evidence  that  tlie  injured  person,  who 
before  tbe  accident  was  an  industrlouH  aod  able- 
bodied  mechanic laa  wrecktrathinbodyand  mind 
subject  lo  epileptic  Ills,  and  his  physlcaland  mental 
condition  render  htan  unfit  to  labor,  while  It  is 
probable  tbas  bis  sufferings  wUl  be  permanent. 
Intt-matlonal  \  O.  N.  it.  Co.  v.  Braaall.  78  Tex.  81^ 

^  iDi-teen  tbuusand  doUan  is  not  exoceelvc  where 
a  married  woman  of  twenty-eight  was  injured  by 
falling  Into  an  excavation  negHgept^y  left  un- 
guarded thereby  bifliotiog  vteai  suffering  and  la 
14  L.  a  A. 


an  probability  materially  shorten tng  bar  life. 
Groves  T.  BoohesbBr,l0Hun.&. 

Blffbaeen  thousand  five  hundred  dollars  not  ex- 
cessive for  Injuries  to  a  lM>y  seven  yeara  old  by 
which  both  legs  were  so  badly  oruabed  that  ampu- 
tation was  necessary  and  be  required  a  oonstaot  at- 
tendant and  waaleft  In  aatate,  Ixtth pbysloally  and 
mentally,  such  as  to  render  bis  life  a  burden  hard  to 
bear.  Heddlcs  v.CtalcagoftN.  W.  B.Co.nwls.aaL 

Sixteen  thousand  stx  hundred  and  sixty-elx  dot- 
la  rs  will  not  be  wet  asW  e  where  tl>e  injured  man  was 
dlaatiled  tar  life  and  suffered  In  an  heepltal  lU  days, 
and  twenty  months  after  tbe  aoeMeot  dead  booe 
was  still  wotUoc  out  of  the  woand  whMi  was  atfll 
open,  and  his  leg  was  partially  stUtened  and  soaa»- 
wbat  shorter  than  the  other.  Qalveetoa,  H.  *  8. 
A.  a  Oo.  V.  Porfert,  72  Tex.  8M. 

Fifteen  thousand  six  hundred  and  nlneD-.flvn 
donna  and  sixteen  oents  is  notexoeaslnforaerece 
injuries  foUowed  by  pain,  deformity,  and  inabUnr 
to  work.  Bchuhs  t.  Third  Ave.  B.  Oo.  14  Jonea  * 

ncteen  thousand  dollars  la  not  exeesslva  for  to- 
Juries  to  a  miner  tblrty-foar  years  old  wbo  bed  no 
means  of  support  exoept  bis  oooupntlontaainlaa, 

where  by  liteaooident  bis  right  shoulder  and  eome 
ribs  were  broken,  bis  right  arm  dtmbted,  a  leg  bad 
to  be  amputated,  and  be  was  confined  to  hla  bedslx 
weeks.  Soloi  v.  TfrglnlaftT.B.  Oa  ISHer.  lOft. 

Fifteen  thousand  dollars  is  not  excestive  for  In- 
juries to  a  physician  which  comj>elled  him  to  aban- 
don his  praotioo.  whlob  bod  amounted  to  $2,600  a 
year  and  the  injuries  to  his  leg,  back,  and  oervoos 
system  were  of  a  permanent  character,  Woodbmr 
V.  District  of  ColumblajBOent.Bep.78MlCacker,ttr. 

Fifteen  tbousajid  dollars  is  not  exoesslva  where  a 
person  is  caught  between  railroad  oars  and  baa  his 
pelrlo  boosorusbed  and  his  thigh  broken  In  two 
plaoes,  bis  leg  broken  so  that  It  is  two  h»tea  ahovw 
9  on  reaoTSsr.  and  Js  Dthanriie  aertoudy  and  pacb 
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nM  Aw.  A  Ob.  14  Jones  &  S.  'BU  (|1^0(M); 
OAoppin  T.  Nm  Of  leant  S  0.  B,  Co.  \f  hk. 
Kva.  19  <«35,00(^t  Oanypbeit  7.  Portland  B.  Oo. 
e«M«.S62. 16  Am.  Rep.  608(9»,900};  WtUkery. 
Brie  R,Go.«A  Bitrb.  260  <^,000);  AiriidWj  T. 
New  (Meant  tS  (7.  R  S8  La.  Ann.  180 
<|IIS,000);  Bogee  r.  (mfornia  8.  Co.  9&  QiX. 
4«0(|I(1.600) :  Bdair  v.  Ohieaf/o  A  N.  W,  R. 
Co.  48  Iowa,  662  ($11,000);  Pi>rter  v.  Bannibat 
A  St.  J.  B.  Co.  71  Ho.  66  (|10,000):  Harrold 
V.  New  York  Blev.  B.  Co.  U  Hud,  184 
<«80,000):  Atehitm.  T.  A  8.  F.  B.  th.  v. 
ifom,  81  Eaa.  107  ($10,000);  Ghicaffo  A 


N.  W.  B.Oo.-r.  Jaektoit,  56  111.  493  ($18,000); 
Siiaw  T.  Botton  A  W.  B.  Corp.  8  Gtav, 
-45  ($32,600):  JTajlr  v.  i^irAm  ^  ^.  F.  & 


Oo.  91  L.  T.  880  ($36,^);  Louinitie  d  N. 
B.  Oo.  T.  Mite/uU.  87  Ky.  887  ($10,000  for 
cnifthing  a  foot  sod  ank^t);  Oentrat  Am*.  A. 
T.  KuliH,  86  Ky.  679  (faijury  to  skuU,  Ukely  to 
last  through  life,  jteaentl  leaalt  io  such  cases 
«pIlep8T  or  wMkuag  of  mfaid,  $B.O0O,  nuh 
tefned);  LovitvOle  AN.B.O0.  t.  8ht«lM  (Kt.) 
11  E7.  L.  Bep.  781  ($4.00C— loss  of  hand); 
LouitviUe  C.  B.  Go.  t.  JVirrwr  (Ky.)  11  Ky.  L. 
Bep.  810  ($1,836— «3^uliclOD  from  street  car, 
flfBrmed^:  Orotbv  r.  Bradieg  (Ey.)  11  Ey.  L. 
Rep.  954  ($3,750~wtaault  and  battery,  no  great 
boally  iajary,  by  boy  on  woman);  LouieeiUe 
AN.  a.  i^.  T.  Broobt,  88  Ey.  130  ($10,000— 
life  of  bratceman);  BherUy  Bittingt,  8  Biisb, 
155,  8'  Am.  Rep.  4S1  ($4,500  compensatory 
'damamH-asaault  and  battery  aod  loes  of  one 

Se);  Ikiimm,  L.  <£  T.  P.  B.  Co.  t.  Steioart.H 
et.  (Ey.)ia3($4.O0O-^ractuTed  thtgb);  JToys- 
WUa  A  L.B.B.Oa.^.  Btrritik,  ISBosh.  187 


($il]O0(>— bAMcen  test  ittflbrtog  ahd'  pnrf)aUs- 
pennaDent  iajury);  r<s«'2kiM  v.  /mm,  8  Dana, 
460  ("must  be  so  enormotu  as  to  Indicate  pas- 
sion, file.");  LouiMiUe  dt  P.  B.  Go.  y.  fisuM,  3 
Davall  666  ($4,730— cut  aod  bruised  right 
arm);  Treanor  r.  DoiuAoe,  0  Cusb.  338  ($1,800 
— Hbel);  Letton  r.  Timnff,  3  Met.  558  ($4,000— 
sIsDder);  Blanehard  v.  Morrit.  IS  111  85  ($700 
— aasault,  etc.):  Ooddard  t.  Grand  Trunk  B. 
Oo.  07  Ma  m,  2  Am.  Rep.  80  ($4.850-^or 
bru(al  misconduct  of  brakeman  lo  tbreatenlnfr 
rick  passenger);  Orueoi  v.  Butler,  86  Miss.  160 
($4,600  for  carrytDg  plalnUff  400  yards  beyond 
statioo  and  refnslng  to  carry  blm  back);  Ken- 
iwkf  If.  B.  Oo.  T.  Btump  (Ey.)  19  Ey.  L.  Rep. 
316;  DminiUe  8.  B.  Oo.  T.  JTiMwue  (Ey.)  19 
Ey.  L.  R^  878;  AlbeHi  ▼.  New  fork,  L.B.A 
IT.  fi.  Gff.  8  Ll  R.  A.  765,  118  JJ.  Y.  7?  (ver- 
dict $35,000,  afflimed,  quastkm  not  made). 
Mr.  WillUm  ZdttdHsr  alw  for  appetlMh 

P]rT*r.J..deliTmdtheoidnlaBof  Ibeoonrti 
In  Apfllof  the  year  1888  the  SUndwd  Oil 
Oompany,  at  Its  place  of  bosinessln  the  dtyof 
Louisville,  loaded  two  cars  bdonglog  to  tbe 
Louisville  &  Nashville  Railroad  Company  with 
oil.  One  of  tbe  cars  oouuioed  66  barrels;  86 
of  tbote  larr«l8  being  napbthft  oil,  and  tb«  re- 
mainder tbe  ordinary  flfanainallng  oil.  This 
car  was  loaded  by  tbe  oompany,  tbe  car  being 
on  ft  side  track  near  Its  warehouse,  belonging 
to  tbe  LooisTille  A,  NaAville  Railroad,  and 
was  intended  to  be  BblM>ed  south.  Tbe  testi> 
mooy  shows  that  tbe  cars  won  known  as  "cat- 
tle cars,"  with  open  lattices;  and  that  oflned 
the  ^fense  shows  that  the  1^  was  in  bar- 


naaeDtlj  Injured.  Lootorille,  N.  O.  A  T.  S.  Co.  t. 
^Thowptioa,  M  Mlea.  6B4. 

Fifteen  thousand  dollars  Is  not  ezreeslvo  for  ln]u- 
licfl  to  a  nun  tblrtj--e!x  jrears  of  age  who  bad  always 
been  well  and  healthy,  where  tbe  injury  was  to  the 
nerves  of  the  bnck  and  to  the  spinal  column  and  was 
-permanent  and  had  oontlniied  to  be  very  painful 
«Qd  neoeMitated  constant  careand  attendance  and 
his  lower  limbs  were  so  pitralyzed  that  be  bad  little 
use  of  them.  Keddon  v.Unlon  Pae.  R.C0.K  Dtab.8U. 

Fifteen tbonsand  dollars  Is  not  exoessire  In  fisvor 
of  a  person  of  food  health  and  vlirorous  constltu- 
tloQ  earning  from  $US  to  |196  per  month,  who,  by 
tbe  in  juries,  was  incapacitated  to  perform  any  nse- 
ful  or  profitable  labor  and  had  become  a  physical 
wreck.  Texas  Vw3,  R.  Oo.  v.  Johnson,  TV  Tex.  421; 
fl^xas  'Bio.  B.  Oo.  t.  Ovcrhetoer,  Id.  181. 

Fifteen  thoosand  dollars  Is  not  ezoenlTe  for  in- 
juries totally  dtsaUing'  for  work  a  robust  yonng 
man  twenty-eeren  years  of  nan.  Ohioaco,  B.  ft  Q. 
R.  00.  r.  SnilTvan.  ti  W.  App.  B80. 

Fifteen  thousand  dollars  Is  not  exoesstve  for  f n- 
Juriee  to  a  pbyaloian  whose  ezpeotatlon  of  life  was 
twenty-three  yean,  and  whose  income  was  from 
91JB(X)  to  $1.S00  per  year,  and  who,  by  his  tnjurips, 
w«s  almost  totally  disabled,  inourrlnv  much  ex- 
pense snd  sugeriog  great  pain  learlng  him  unable 
to  earn  more  than  9SOO  or  faoo  per  year.  Penoe  t. 
CAlcago,  B.  I  Jfc  P.  B.  Oo.  n  Iowa,  880. 

Fifteen  Aoosand  dollara  for  the  loss  of  a  ley  by 
«  boy  sixteen  years  old  Is  not  excesstre.  Chicago 
■City  B.  Co.  V.  Wlloox.  88  HI.  App.  480. 

Fifteen  Omusand  dollars  to  not  exoesdVe' where 
tbe  injuries  prevent  the  person  from  standing 
«reot.  creating  apbyslcaldeformltyftw  Ufe  andln- 
«ttpao)tat]nr  blm  for  tabor,  besides  oausbv  more  or 
lees  psin.  Feb  leMler  v.  Seoeod  Aveu  B.  Oo.  W  N. 
T.R.  B.8m 

Fourteen  tbousaad  dollars  tonnt  exoeaslre  where 
tbe  tnjnreit  person  betera  theh^ury  was  tuUof  life 
14  L.aA. 


and  rigor  and  has  been  made  a  physloal  wreBkaad 
will  spend  tbe  remainder  of  Its  Itfetn  snUlBrfniand 
without  comfort,  and  has  expended  a  huvesom  for 
medical  aid.  Wallaoe  T.Vaounm  Oil  Oo.  K  H.  T.  8. 

H.«7. 

Fourt^n  thousand  dollars  to  not  excessive  in  fa- 
vor of  a  conductor  attd  acting  brakeman  earning 
noo  a  month  whowas  Injured  so  seriously  that  the 
flfsh  dn  one  leg  was  shoved  upso  that  the  bone  stuck 
I  out  and  the  foot  was  crushed  while  he  was  also 
I  crushed  In  the  cheat  and  bto  ribs  were  torn  loose 
j  from  the  breast  bone  and  he  suffered  amputation 
four  dllterent  times  oaustng  him  great  pain  aod 
making  blm  a  perfect  wreck,  permanently  Inca- 
pacitated for  any  labor.  Jollet,  A.  ft  N.  B.  Oo.  v. 
Telle.  SeiU.  App.  400. 

Thirteen  thousand  dollars  Is  not  exoenire  In  the 
case  of  a  healthy  man  of  tbtrty-ome  able  to  earn 
SlOOor  more  permonth,TesoltlnKlntbeioBSorboth 
legs  In  snob  a  manner  that  artltteliUUirtaflannotbe 
adjusted  and  be  must  drag-  himself  akmg  upon  hto 
knees.  O(domdolLB.O0h v.O'BrtonlOohUUBj. 
ft  Corp.  L.  J.  KL 

T  wel  ve  thonaand  dollars  to  not  exeesrive  for  per- 
sonal injnrlea  whioh  made  a  man  nolpple  for  life 
and  oompelled  him  to  suffer  great  mental  and  phy- 
sical pain.  Texas  H.  B.  Co.  v.  Douglas,  73  Tex.  SSG. 

Twelve  thoosand  doUait  to  not  ezoseslve  for  inju- 
ries tn  a  telegraph  operator  whkib  caused  snfferlog 
andexpensesamountlnglolCOODwlieohtooompen- 
sation  had  been  about  S9X)a  month  and  hto arm  was 
amputated  below  the  elbow  Impairing  bto  usefnl- 
oeas  as  an  operator  to  tbe  extent  of  one  half,  oJ- 
thougb  be  Buffered  DO  loss  of  ineome  while  undw- 
golng  treatmsDt  and  tbe  natore  of  tbeoaee  allowed 
only  oompeoMtory  dsioagea.  Dougherty  v.  Hto- 
80uriB.O>.»Jlo.«4T. 

Twelve  thousand  dollais  to  not  exeeastve  for  the 
lose  of  a  log  by  a  boy  of  Ave  years.  AkenkioSv. 
ItoooBd  Ave.  B.  Ou.  40  N.  Y.  8.  B.  28L 
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relB  that  iMd  been  earamily  inspected,  and 
sudi  baTi:e]s  as  were  general^  used  Id  sbipping 
naphtha  or  other  products  of  petroleum,  and 
the  Iwmls  contawng  Daphtfaa  branded,  aa 
tfaOT  malntaiD,  as  required  hy  the  statute. 
"Uosafe  for  illuminatiBe  purposes."  The 
bead  of  tbe  barrel  was  patoted  nhite,  with  this 
brand  in  black  letters  in  tbe  ceoter.  The  cars 
were  taken  froDi  this  switch  by  tbe  Louisville 
A.  Kaabville  ^Railroad  by  its  freight  engine  or 
train  in  charge  of  tbe  appellee,  who  waa  the 
conductor.  After  leaving  Louisville,  when 
aome  twenty  or  thirty  miles  from  tbe  city,  the 
appellee  discovered  that  oil  was  leaking  from 
some  one  of  the  barrels,  and  after  passing  one  or 
two  depots,  he  directed  one  of  the  employ^ 
to  ascertain  where  tbe  leak  was.  There  is  a 
window  about  twofeet  square  at  tbe  end  of  tbe 
car,  to  which  tbe  employe  climbed  wlUi  his 
lantern,  and,  passing  through  this  window 
into  tbe  car,  discovered  tbe  barrel  that  waa 
leaking.  The  appellee  being  ioformed  by  the 
employ^  of  the  condition  of  the  barrel,  tbe  two 
with  a  lamp  each,  passed  through  this  window 
into  the  car,  and  finding  that  thev  could  not 
hradle  the  barrel,  the  appellee  called  for  an- 
other employ^,  who  passed  throng h  this  win- 
dow with  his  lamp.  Tbey.aet  tlieir  lamps  on 
the  beads  of  the  barrels,  and  proceeded  to  raise 
the  leaking  barrel  from  the  floor,  wbeo  by  tbe 
motion  of  the  barrel,  or  its  peculiar  position 
when  being  moved,  tbe  naphtha  spouted  out  in 
a  stream  as  large  as  a  pencil,  took  fire  from  the 
bumi^  lamp,  and  aerioasly  injured  tbe  ap> 


petlee.  Whether  the  liqQld  waa  tjbrowa  on  the 
lamp  or  the  ezploaioD  took  place  from  the  va- 
por produced  by  the  niqihtha  ia  a  mooted 
queauon.  Tbe  appellee  waa  badly  boned,, 
and  instituted  this  action  aoainet  the  appellant 
to  recover  danagea  for  the  ujuiy,  alleging  that 
tbla  naphtha  was  shipped  as  carbon  oil  and  that 
be  had  no  notice  whatever  of  the  inflammable 
character  of  the  fluid.  He  claimed  danuigea 
to  the  amount  of  (25,000,  and  that  sam  the 
jury  awarded  him.  He  was  badly  homed 
about  the  face,  so  much  so  aa  to  disfigure  him 
for  lile;  aaffeied  mutdi  paiD  aad  anaruiah  for 
several  mnrtlu;  lost  the  uw.  ot  hla  left  arm, 
and  his  right  band  is  to  some  extent  kijared; 
his  feet  were  also  badly  burned;  bnt  the  prin- 
cipal injury  after  bis  recovery  coDsials  in  the 
losB  of  tbe  me  of  Ms  left  ann,  and  tbe  db- 
flgurement  of  his  fao& 

The  defense  relies  upon  variooa  grouada  for 
a  reversal:  (1)  That  ittook  all  the  neoessair 
care  and  precautioo  in  shipping  tbeoil;  that  ft 
marked  it  "Unsafe  for  illuminating  pnrpoaes;" 
that  tbe  carrier  knew  the  car  contaiiKd  barrels 
of  nairfitba;  and  that  tbe  entire  product  of  pe- 
troleum had  been  sbti^ied  and  wasbeing  shipped 
as  carbcn  oil  onder  ui  agreement  to  that  ef- 
fect with  tbe  ratlnad  company:  and  that  it 
was  the  duty  of  that  company  to  have  notified 
its  employes  of  the  danger.  (2)  That  tbe  court 
erred  in  admitting  Incompetent  testimony, 
and  in  deoyiog  to  oie  defeodant  the'  right  to 
introduce  testimony  that  was  oompeient. 
(8)  In  giving  ernweotis  Instructiooa  lo  ^ 


Einven  thousand  five  hundred  dolters  Is  not  ax- 
oesslreiaoase  of  a  peraoo  elsbty  year*  old  where 
he  was  thrown  down  by  tbe  negUKance  of  a  street- 
car driver  and  inJureAso  that  he  could  not  attt^ud 
to  bumnese  and  suffered  great  pela  tativinff  to  uo- 
dergo  ezpenaive  surgical  treatmoiit  aad  have  a 
large  portion  of  one  of  his  feet  amputated.  Jordon 
V.  New  fork,  H.  &  H.  R.  Co.  90  N.  Y.  K  K.  flTO. 

Eleven  thousand  dollars  la  not  exoeesive  for  inju- 
ries to  a  young  man  thirty  yeais  old  eogatfcd  In  an 
employment  havloga  reguiiir  system  ot  promotions 
andeamiog  %eM  ayear, which  permanently  disabl(»j 
him.  Blelair  v.  Chicago  JB^  N.  W.  ZL  Co.  13  Lowa,  m. 

Bieveo  thousand  dollars  is  not  exoeesireinuaaeof 
Injuries  to  a  strong,  healthy  laboring  nuu  having  a 
wife  and  fourehUdren  wblob  iieoessit«ted  the  am- 
putation of  one  leg  above  tbe  knee,  and  who  a  year 
after  Uieaooldeot  was  unable  tc  work,  and  tesllfled 
that  if  he  walked,  stood,  sat  or  kept  bia  1  ^  down  for 
any  length  ot  time  be  t>eoame  diasy.  Berg  v.  Chi- 
cago. H.  *  SC.  P.  R.  Oo.  a>  Wis.  iU». 

Ten  thousand  one  hmidred  and  ■evenCy'ttVB  dol- 
lars to  a  phyriolan  sixty  years  of  ag«  having  an  aa- 
Doal  taioome  of  9MW  f  rom.U8  prafeatloa  for  inju- 
ries whiuh  made  hlma  physical  wreck  b  not  exoefl- 
Ive.  Oratlotv.MHBOurtPao.B.Co.(Mo.lMByltt,10ei. 

Ten  thonsand  doUan  to  not  exuessive  for  severe 
Injuries  followed  by  patDt  detonnlty,  and  InaUlttr 
towork.  Porterv.  llanaftialftSt.J.B.Oo.71110. 
flO.  at  Am.  Hep.  464. 

Ten  thouaand  dollars  la  not  exoesslTe  for  loss  of 
a  leg  bp  m  accident  which  caused  very  severe  pain 
and  suffering.  Atchison.  T.  Sc  8.  P.  B.  Oo.  v.  Hoore. 

91  Ran.m. 

Ten  thousand  dollaia  la  not  ezoeasive  for  ioJurteH 
to  a  phyntotan  earning  98,000  a  year  wbtoh  was 
the  Hcoident  out  off.  Oartbage  Tump.  Oo.  v.  An- 
drews, lOe  tnd.  188, 62  Am.  Uep.  068. 

Ti-n  thousand  dollars  is  not  excemive  where  a 
wtimftit  was  injured  loaoi^lision  by  which  botta  b?gs 
wore  broken,  one  n  several  placee  and  the  lower 
part  of  the  booe  osusbea  and  aba  was  ottaeewlMaa- 
ML.  RA. 


verely  braised  and  tbe  tajnrlei  were  penaaneBt. 
The  George  Washington  v.  Oavan,  78  U.  &  •  WalL 

US.  10  L.  ed.  7«7. 

Ten  thousand  dollars  is  not  excessive  where  a  per- 
B(Mi  was  struck  down  In  the  noon  of  life  and  madea 
paralytic  with  little  or  do  hope  according  to  medt- 
isal  testimony  of  amendment  in  the  future.  Cnlted 
Slatee  v.  Juniata,  9S  U.  8.  387, 33  L.  ed.  SaO. 

Ten  thousand  dollars  is  not  exoeseire  for  tbe  loe 
ot  an  arm  by  a  txiy  belonging  to  a  laboring  family. 
Ketehum  v.  Texas  b  Fao.  R.  Co.  38  La.  Ann.  777. 

Ten  thousand  dollon  is  not  ezoestive  for  person- 
al tnjurlea  causing  permanent  loss  of  health  and 
ability  to  labor.  Columbia  *  P.  R.  Co.  v.  Baw- 
thorae,SWash.Ter.3G^  Gulf,  e.F.  &.CU.  v. 
8lUlphanUTOTex.623. 

Ten  titoueaod  dollars  is  not  eznessive  where  tbe 
injured  persou  is  a  young  man  and  the  injur>'  un- 
fits blm  for  punuins  hla  oalUnft  voA  Us  wage* 
about  equaled  the  interest  go  that  sum.  fiowen 
V.  UniODPae^B.Ca.417(ab,  215. 

Ten  thousand  dolloia  Is  not  excessive  where  the 
lajured  pwson  waa  lamed  and  deformed  in  ooe 
leg  for  life,  hla  shoulder  disabled,  ana  be  waa  ren- 
dered wholly  unable  to  perform  manual  labor. 
Daniels  v.  Union  Poo.  B.  Cu.  (Ctob)  March  1.  I6a)i 

Ten  thousand  dollars  is  not  exceaslve  for  inouia- 
bte  injuries  whleh  deprive  a  person  of  power  to 
earn  a  Uvellbood  and  wbiob  have  neeee^tated  med- 
ical treatment  for  aevatal  years.  Kcettcr  v.  Man- 
hattan Blev.  K.  Go.  36  N.  X.     R.  8U. 

Ten  thousand  dollars  is  not  exceed ve  in  favor  of 
a  twy  of  seven  years  for  the  luaa  of  one  lec  and 
the  permanent  weokentaff  of  the  other.  VL  Wtnth 
«  D.  G.  B.  (:;o^  V.  Bobertson  (lexj  June  10,  V0L 

Verdictt  held  ticex^ve. 

In  oentcast  witb  the  above  eases  are  the  f  oUow- 
Ing.  in  which  tboemiri  has  either  set  aside  or  re- 
duced a  verdlot  fOreoEoeesivenesK.  lat*lBlWhaT« 
bean  plaeed  v«dMs  Mm  than  tUuOQO  la  amount- 
f  or  the  Obvious  reason  that  if  the  smallef  aBSOoat 
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^17,  and  in  reftudng  to  give  defendant's 
instractiooa.  (4)  The  damages  are  ezoess- 
ife. 

■  There  were  nnmerooB  Instructions  asked  by 
the  plaintiff  and  the  defendani,  aU  of  which 
were  refused,  and  the  instru^oBs  prepeoed 
and  given  by  the  trial  jodge.  In  determiniDg 
the  questions  r&isBd  .bj  the  inatructionB  itwiil  i 
be  neoesury  to  notice  the  testimony  for  the  de- 
fense that  was  onihided,  as  ttalB  testimoay,  if 
admitted,  must  have  an  fmportant  bearing  on 
the  issue  in  establishing  at  least  Its  good  &iih 
on  the  part  of  the  appellant  in  delivering  this 
naphtha  to  the  carrier.  It  wad  ofEered  by  way 
of  defense  on  the  pact  of  the  appelluit  ttiattlie 
railn>ad  company,  whose  agent  and  employfi 
the  conductor  wu  at  tibe  time  of  the  injury, 
knew  this  car  oonldned  naf^tba,  and,  if 
not,  that  oBder  an  agreement  with  the  com- 
panj  through  its  officials  it  had  been  sliipplng 
on  its  cars  barrels  of  naphtha  for  a  long  pe- 
riod, branded  in  the  manner  specifled,  with 
bills  of  lading  under  the  general  designation  of 
''carbon  oil,"  fiie  ndlroad  company  knowing 
that  the  term  embraced  na(Arha,  and  takingu 
with  that  understandii^,  charging  the  same 
freight,  and  shipi^Dg  it  aa  any  other  oil.  The 
court  refused  to  permit  this  testimony  to  so  to 
the  jury,  and  tbis  is  one  of  the  errors  com- 
plainea  of.  It  is  evident  that  if  the  owner, 
when  shipping  explosive  or  combustible  sub- 
stances, falls  to  notify  the  carrier  or  his  agent 
of  the  danger  attenaiDg  its  use  when  trans- 
porting It,  and  an  injury  results  to  the  em- 
ployes of  the  carrier,  the  owner  is  liable  for 


the  injury  sustained:  but  wken  the  parrier  is 
notified  of  the'  daogerpua  article  or  product, 
(and  then  is  none  more  so  than  naphtV  when 
coming  in  oontaot  wiU|.a burning  lanipor  with 
fire,)  and  there  is  mark^  on  the  head  of  the 
barrel  that  which  must  necessarily  apprise  the 
carrier  of  its  dangerous  nature,  and  the  carrier 
fax  his  ordinary  line  of  business  undertakes  to 
transport  it,  and  an  injury  occurs  to  one  of  its 
emi4oy^  tlw  queatlon  then  ariSBs^  Ja  the  ship- 
per UnUe  beeaose  knowledge  was  not  brought 
home  to  its  employ^?  We  think  not.  This, 
however,  is  net  the  question  aiisiog  in  this 
case.  It  is  the-noode  of  shipping  and  branding 
this  naphtha,  adopted  by  both  parties  under 
an  agreement,  or  implied  undeistsuding  at 
least,  twtween  them,  from  which  tbis  llabUUy 
to  the  employ^  springs,  if  any  exists.  The 
Tsilmad  cwnpapy  had  been  in  the  habit  of  re- 
ceiving and  sUi^ing  this  naphtha  as  carbon 
oil  under  an  armogement  with  the  appellant, 
with  a  brand  placed  on  the  head  of  each  bar- 
reL  "Unsafe  for  illumioating  purposes." 
There  was  an  implied,  if  not  a  positive,  duty 
on  the  part  of  both  corporations  10  notify  those 
who  bandied  thia  subMance  of  its  dangerous 
character,  and  no  arrangement  between  tbem, 
alihough  made  in  ttie  best  of  faith,  by  which 
dynamite  was  to  be  shipped  as  powder  or 
naphtha  ascarbon  oil,  should  protect  tbe  appel- 
lant from  a  violation  of  tbis  duty  it  ow^  to 
the  hands  or  empli^ls  whose  duty  U  was  to 
keep  it  secure,  and  to  handle  it  when  neceasa- 

S.  The  freight  Mil  or  paper  by  which  this 
,  untiff  was  guided  showed  tJiat  it  was  oil.  or 


Is  regarded  as  exoesdve.  the  fate  of  a  targ«r  ver- 
■diet  In  atmUar  oases  Is  clearly  Indicated. 

Thirty  tbousaod  dollars  for  injuries  resulting  In 
tbe  amputatloaof  aboy'HlegB,ODeBttheHDkleand 
the  othw  at  the  knee,  is  excessive.  Beddlea  v. 
CbiOOKO  *  N.  W.  B.  Co.  7i  Wis.  289. 

Twenty-five  tbousaad  dollars  as  actual  damages 
sod  916,827.40  exemplary  damages,  was  held  ex- 
oeasivo  bj  GuU,  C.  ft  8.  F.  B,  Co.  v.  Qordou,  70  Tex. 
80,  although  ft  Fcmtttttw  was  entered  for  exempla- 
ry damages. 

Twenty-five  tbouaaod  dollars  was  reduced  to 
4IM)0D  where  the  injury  resulted  Id  Inflammstion 
of  tbe  hip.  Joint  which  caused  great  pain  and  sub- 
Jeoted  tl»  injured  person  to  loss  of  time  aud  busi- 
ness and  required  large  expenses  for  mediealas- 
atetanoe^  bat  left  itlm  able  to  go  about  without 
cmtolMS  fully  able  to  earn  his  livelihood  and  well 
disposed  to  enjoy  life,  needing  only  proper  treat- 
ment for  a  complete  cure.  Peyton  v.  Texas  Fac. 
B.  Co,  41  La,  Ann.,«6I. 

Twenty  thousand  seven  hundred  and  fifty  dollars 
Is  excessive  for  injuries  to  the  ankle  Joint  of  a  raau 
flfty-foor  years  old  which  required  amputation  of 
tlie  foot  and  resulted  In  inability  to  walk  without 
cmtobes  attended  by  much  pain  and  laconveol- 
eooe,  where  he  was  able  to  attend.to  his  business  as 
«  m^okantexcept  where  manual  labor  was  requir- 
ed, ^wl  there  was  no  proof  of  injury  to  hie  business; 
tbe  court,  however,  consented  to  Jet  the  verdict 
irtAitd  f'^r  jtiO.760.  Kennon  v.  Qilmer.  5.  Mont.  257. 
ja  Am.  Bep.  tf. 

ju«ui«tdi  uiousand  dollars  is  exoessive  for  Injury 
to  a  tHBkeman  which  olmust  wholly  unfits  him  for 
buslaees  where  interest  thereon  at  tbe  letral  rate 
would  amount  to  $1,600.  which  is  three  times  as 
mucb  as  he  would  have  earned  in  bl>  bustaess. 
Chicago  ft  N.  W.  R.  Oo.  v.  Jackson,  6S  lU.  «7. 

Fifteen  thousand  dotlais  was  reduced  to  $2,000 
where  t^e  injury  was  to  the  hand  of  a  person  eam- 
fnic  $tJOa  month  and  about  the  age  of  fortjr-three, 
I4I1.R  A. 


and  the  usefulness  of  tiie  hand  was  not  entirely  Im- 
pab«d.  Bomar  v.  Louisiana,  H.  ft  8.  B.      tf  la. 

Ann.eH3. 

Fifteen  thousand  dollars  was  reduced  to  $K,000 
where  the  Injury  was  to  a  woman  flfty-thrcA  years 
old  and  probably  crippled  her  for  life  owing  to  in- 
jury totbespIniU  cord,  causing  Intermit  tent  suffer- 
ing and  an  InabiUty  to  waiK.  Famish  v.  Missouri 
Pao.B.Co.l02Ho.  (38. 

A  verdict  of  $16,000  was  set  aside  where  the  evl- 
denoe  of  actual  ^mage  did  not  Justify  IL  Inter- 
national ft  G.  N.  R.  Co.  V.  TTnderwood,  H  Tex.  466. 

Fourteen  thousand  eight  hundred  and  thirty- 
three  dollars  for  injuries  toaman  twenty-one  years 
old.  thus  depriving  blm  of  the  employment  from 
which  tie  realized  over  $50  per  month,  was  exoes. 
elvGL  Southwestern  B.  Co.  v.  Singleton,  00  Ga.  251. 

Ten  thousand  dollars  for  iojurles  to  a  man  seven- 
tj'yeais  old,  by  wbich  he  was  confined  to  his  house 
for  eevtiral  months,  and  which  caused  a  shortening 
of  the  leg  two  inchea,  was  excessive.  Chicago  West. 
Dlv.  B.  Co.  V.  Aavlhind.  12  111.  App.  BBl. 

T^  thousand  dollars  is  excmlve  for  a  oomponnd 
fracture  of  a  leg.  Union  Fac.  B.  Co.  v.  Hnuse,  1 
Wyo.  Ter.  27, 

I  en  thousand  dollars  in  favor  of  a  married 
woman  for  pain  andsulfering  resulting  from  inju- 
ries causing  nervous  prostration  and  the  reappear- 
tinoeof  a  cartalQ  internal  Inclination  from  which 
she  had  liccafrocfor  about  threeyears  is  excessive. 
Lockwood  V.  Twenty-third  8U  U.  Co.  IS  Daly.  374. 

Jen  thousand  dollars  for  Injuries  to  a  stout 
healthy  woman  by  which  her  leg  was  broken,  bse 
arm  dislocated,  her  back,  shoulder  and  side  Injured 
so  that  she  bad  not  recovered  and  was  able  to  do  Ilt^ 
tie  work  at  the  end  of  two  years,  and  was  unatde  to 
walk  for  fOur  months  after  tbe  aoddent.  was  re- 
dnoed  to  $6,000.  Missouri  Foo.  B.  Co.  v.  Texas  Fao. 
B.  Co.  41  Fed.  Rep.  811. 

Ten  thousand  dollars  is  excessive  where  the  proof 
shows  ttiat  deCendao,t's  negligence  was  but  aUgbt 
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carbon  dl;  aod  H  seenu  to  nt  the  only  ques- 
UoD  f <nr  the  jury  to  decide  is,  ' '  Was  tbe  bnnd 
on  tbett  barrdfl  BuflSdent  ootlce  to  the  appel- 
lant or  tbe  dangerous  substaaoe  withlo  them?" 
The  danjceroua  qnaUty  of  nai^tba  nanim 
more  liguance  «Da  can  in  ihl[^off  aad  basd- 
Uoft  it  than  almoM  any  other  ex^odve  mb- 
Btaoce,  and  u  a  means  of  great  precaution  It 
would  be  prudent  to  gtre  other  warning  tfaaa 
the  mere  name  of  the  suhetancft.  Ab  an  ex- 
plosive, it  1b  bbM,  tbe  danger  ia  ten  times  grea^ 
6r  than  that  of  gunpowder.  It  ignites  as  soon 
as  tbe  blaze  is  applied  to  it,  and  becomeE  ex- 
plosive  when  tbe  vapor  from  It  mingles  with 
The  atmosphere  in  which  there  happen*  to  be 
It  baming  lamp  or  other  light  Tbe  conductor 
might  not  have  known  the  danger  If  the  word 
"  naphtha  "  had  been  placed  on  these  barrels; 
Htfll  It  would  doubtless  have  put  him  on  in- 
quiry, and  shown  that  it  was  not  carbon  oil, 
and  at  tbe  same  Ume  removed  all  question  of 
ueglifrence  from  the  door  of  the  appellant 
Tbe  contention  by  counsel  Ib.  that  the  brand, 
fnnare  for  Illuminating  purposes,"  was  In- 
tended by  the  statute  as  the  warning  to  be  piven 
those  who  bandied  naphtha.  Wbetber  this 
provision  of  tbe  statute  applies  to  naphtha,  or 
to  riie  production  from  petroleum  lesa  danger- 


ous and  known  as  "  oQ."  la  uncertain,  aod  it  It 
msBifeat  that  tbe  car  purporting  to  be  loaded 
with  carbon  oil  from  tbe  freight  bill  did  not 
apprise  the  appallee  of  the  danger.  White  the 
teatioMny  of  the  agreement  bttween  tbe  two 
oorpormtioDS  aa  to  tbe  manner  of  abippiag 
should  have  gcme  to  the  jnry  to  show  an  al>- 
MDceirf bad  faith  on  tbe  partof  tlieappdlaBt» 
stfll  h  waB  its  doty,  looking  to  the  very  great 
danger  connected  with  the  movement  of  soeh 
a  substance  on  trains,  to  have  bo  branded  tbe 
barrels  as  to  have  Informed  the  conductor  lA 
the  inflammable  character  of  the  substance 
they  contained,  and,  nolesa  they  were  to 
marked  as  that  one  exerciiing  ordinary  can 
and  prudence  with  reference  to  his  own  per- 
sons safety,  aod  whose  duty  it  was  to  handle 
the  barrels,  should  have  ascertained  tbe  dao- 
ger,  tbe  appellant  is  liable:  the  oosvene  of  tlie 
propoaition  being  that,  if  so  branded  as  that 
one  of  ordinary  can  and  prudence  shonld  have 
discovered  tbe  danger,  the  verdict  abonld  be 
for  tbe  defendant.  While  the  instmctienB 
given  by  tbe  court  below  embrace  this  view 
of  the  case,  this  is  the  issue  to  I'C  trud.  The 
appellee  bad  to  deal  with  and  deliver  this 
□aphtha,  and  he  should  have  been  informed  in 
some  way  that  the  bancis  contained  it. 


and  plalntUTs  was  greater.  Central  B.  Co.  v.  8intth. 
76  Gu.  Sm. 

Ten  thousand  donars  is  ezoesal  ve  for  Injuries  to  a 
brafeeman,  which  resulted  In  ttienmputatlOD  of  his 
isr  about  ten  Inobes  below  the  knee,  where  there 
was  no  evldsaoe  as  to  what  he  was  eavnhur  at  tbe 

time  of  tbe  Injur;  or  what  he  had  paid  or  bad  cou- 
traoted  to  pay  out  reason  of  the  injury  .or  that  he 
loetauy  time,  or  tliat bis  ability  to  earn  money  was 
impaired.  Missouri  Vac.  B.  Go.  v.  Dwyer.  S6  Kan.  66. 

Tra  tbouBand  dollars  fOr  oompenaatory  and  puni- 
tive damafres  Is  excessive  altboufrh  the  Injuries 
were  caused  by  rtoss  negrllgence  and  are  serious 
causing  seventl  months'  conflnement,  a  severe  ner- 
vous shook,andpBrUal  paralysis  of  one  leg,  where  It 
Isnotclear^Bhoirnthat  the  lojnriesare  permanent 
LoulBvllloS.  B.C0.V.  mnogne(K.v.H3Ky.  L.Rep.3r8. 

Eight  tbousaud  dollars  were  held  ezoesstve  and 
reduced  to  |6,000for  loss  of  a  band  by  a  cooper  who 
was  at  the  ttane  of  the  ao«!ldeut  employed  asateao- 
ster  wliere  his  own  nesllgenoe  contributed  tothe  In- 
Jury  and  there  was  little  evidence  of  his  former  or 
present  capacity  for  labor,  and  none  as  to  tbe 
jmount  of  his  ordinary  caroings.  Murray  v.  Bud- 
son  Blver  H.  Oo.  <7  Barb.  196. 

Nine  thousand  two  hundred  and  fifty  dollars  was 
held  excessive  for  injuries  to  an  eofdneer  which  re- 
sulted in  ooDcumion  of  the  spinal  cord  producing  a 
dtseaaed  condition  of  tbe  nervous  system  where  be 
was  most  of  the  time  free  from  pain  and  able  to  en- 
KOgeiubuBlDess,  though  notas  an  engineer.  Stoux 
City  &  P.  K.  Co.  V.  Finlayson.  16  Neb.  578,  Am. 
Bep.721. 

Seven  thousand  tiw  hundred  dollars  was  reduoed 
to  $4,500  where  tbe  Injuries  rtfiulted  in  the  lam  of  a 
leg  by  a  negro  who  would  probabl,v  cam  SiiXlOa  year 
and  was  twenty-four  years  of  age,  Lampklns  v. 
Vlcksburg  8. 4 P.  It.  Co.  12  La.  Ann.  997. 

Six  thousand  six  hundred  dollars  was  reduoed  to 
$3,000  for  the  fracture  of  the  arm  of  a  child  five 
years  old  which  remained  permanently  disfigured. 
Kyder  v.  New  Yorlt,  18  Jones  £  8.  HO. 

Six  thousand  ITve  hundred  dollars  for  the  loss  of 
II  thumb  and  forefinger  ia  excessive.  lEansaa  Pac. 
R.  Co.  v.  Peavey,  3t  Kan.  472. 

Six  thousand  dollars  for  Injuries  to  a  woman  not 
lierinanent  in  thtir  nature,  which  deprived  her 
Icmponu-ily  of  the  opportunity  of  earning  $9  a 
we«-I[.  is  excessive  where  no  reasonatde  estimate  of 
14  L.  R  A. 


the  pain  and  BUfTeriOKoouMinstifyit.  I^ngiey  r. 
Sixth  Ave.  R.  Co.  IS  Jones  AB.  612. 

Six  thousand  dollars  for  Injuries  to  a  oommoo  la- 
borer employed  in  digging  clay,  which  permitted 
him  to  resume  Uvbter  work  In  a  short  time  and  t» 
continue  it  at  intArvaJs,  although  suffering  fron 
the  hurt,  is  exoeeslre.  Chicago  Anderson  P.  8.  Oo. 
V.  B^Hlkowiak.Si  111.  App.  812. 

!^ix  thousand  dollars  was  beid  excessive  and  in- 
duced to  $4,000  where  a  passenger  on  a  railraad  lad 
bla  ]<«  broken  and  received  aome  tieab  wmmdila 
the  head  and  was  restored  to  sound  bealtfa  after 
tea  months,  the  only  permanent  result  b^ng  thst 
one  leg  was  somewliat  stiorter  than  tbe  other. 
Clapp  V.  Hudson  BIvot  B.  Oo.  U  Barb.  M. 

Five  thousand  dollaralB  exoesslve  whoethetDjo* 
ry  was  a  temporary  iosa  of  theslghtttf  aotvjt. 
TInney  v.  New  Jersey  8.  B.  Oo.  5  I^ns.  W7. 

Five  thousand  doUais  was  reduced  to$SjQOI  vbeie 
tiie  tnjnrr  was  caused  by  ftlHnv  into  an  ezoai^kw. 
and  consisted  of  a  laoeration  of  tbe  rftht  ana 
whereby  the  hand  became  somewhat  smaller  asd 
flexed  tbe  wrist  Joint.tbAOlrou)ation  being  Impalrad 
and  a  alight  use  of  tbe  band  beinvposalUe,  sndtto 
evldenoe  showed  that  the  hand  and  ana  might  be 
restored  to  ■  great  extent.  Oitoans  r.  Feirr,  tt 
Neb.  881. 

Four  thousand  five  hundred  dollars  is  eiUHln 
for  injuries  resulfclag  lo  the  fiaeCure  of  so  ani 
where  tbe  onl7  evidence  of  ponanmoe  of  tbe  Injo- 
•tj  Is  the  teaUmony  of  plalotur  ana  a  fellow  Islionr 
that  heoould  not  do  the  work  of  an  aUe-bodM 
man  In  his  occupation  as  grain  slower  in  an  eleva- 
tor. Chicago  West.  Div.  R,  Co.  v.Boglie8,«lll.H. 

Four  thonaand  doUaiB  Is  exeeaslve  fora  am 
broken  leg  where  the  fracture  had  perfectly  united 
and  would  never  again  cause  trouUe.  Booth  Cbr- 
ington  ft  C.  St.  «-  Co.  v.  Ware.  84  Ky. ». 

Three  thonaand  six  faundnM  and  thlrty-elnhtiW- 
larain  favor  of  a  seaman  who  fell  Umwi^  sn  opto 
hatchway  WBB  reduced  to  $1:310,  wberealthooffhaiy 
riously  wounded  he  was  dtecharged  f  rtnn  tbe  hospi- 
tal in  three  montba  with  his  wounds  healed;  al- 
though four  years  later  be  swore  that  he  stUl  t>r)t 
the  effects  of  hU  fall  but  was  unoomtncntiedby  Ua 
own  medical  experts,  and  It  was  shown  that  be  «»- 
faiblted  00  signs  of  existing  or  pennaBeBt  fliJaiT- 
The  Orecdwi  Honarob,  fll  Fad.  Rep.  flHL  B.  P.  K 
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There  are  other  qaeattoDB  raised  «s  to  tbead- 
DiianioD  and  rejection  of  tesUoibny.  It  was 
■bowD  tbat  the  appellee  had  a  wife  and  cblld. 
oyer  the  objecliona  of  tbe  appellank  Wbile 
this  fact  maj  not  have  iotluenced  the  flndtng. 
it  sbonld  not  bare  been  admitted.  Tbe  de- 
fense offered  to  prove  that  the  LoufHville  & 
Nasbville  Railroad  Uompanj,  wboae  conductor 
tbe  plaiotill  was.  bad  been  lofomied  that  tbe 
words  "xarbon  oil."  contdned  In  the  bill  of 
7ad!D]jr,  meant  naphtha.  This  was  refused,  end 
properly,  because  an  employ^  of  even  more 
than  ordlnaiy  Intelligence  would  not  have  at 
tacfaed  such  a  meaning  to  this  bill  of  lading. 
The  court,  however,  should  have  admitted  toe 
tesiimonv  showing  that  wooden  barrels  were 
safe,  and  tbat  naphtha  was  ordloartlj  shipped 
in  that  way  by  prudent  btuiness  men. 

Another  error  complained  of  by  tbe  appel- 
lant Is  In  the  trial  courtpermittin"^  the  appellee 
to  prove  tbat  after  this  accideqt  both  corpora- 
tions chaofced  tbe  manucr  of  branding  tbe 
barrels  and  labeling  tbe  cars.  There  seems  to 
be  some  diversity  of  opinion  on  this  point,  the 
weight  of  authoii^  being  opposed  to  the  ad 
miss  on  of  this  character  of  testimony  as  a 
means  of  showlag  neglect  on  the  part  of  the 
defendant.  The  Minnesota  courtj  In  3f&m  v. 
Minneapolit  A  St.  L.  Ii.Ch.,30  Mine.  465,  satd: 
"  We  think  such  a  rule  puts  an  unfair  inter- 
pretation upon  human  conduct,  and  virtually 
holds  out  an  inducement  for  coDlioued  oegli- 
geoce."  In  l^ng  v.  Sanger,  76  Wis.  71,  In  an 
action  for  an  injury  sustained  by  reason  of  de- 
fective machinery,  the  court  held  that  it  was 
erroneous  to  show  that  tbe  defects  were  re- 
paired after  the  accident.  In  Terre  Baute  Al. 
K.  Co.  V.  Clem,  123  Ind.  15,  7  L.  R.  A.  388,  It 
is  said;  "  To  declare  such  evidence  competent 
is  to  offer  an  inducement  to  omit  tbe  use  of 
such  care  at  new  information  may  suggest,  and 
to  deter  persoqs  from  doing  what  the  new  ex- 
perieacc  informs  them  may  be  done  to  prevent 
tbe  possibilitpr  of  future  accidents."  Other 
caaes  determine  that  surb  evidence  is  open  to 
the  objection  that  It  raises  distiuct  and  inde- 
pendent imues  for  the  consideration  of  the 
ju^.  JSatteyv.  HartfvrtL  Carpet  Co.  51  Conn. 
824,  50  Am.  Rep.  47;  Payne  v.  Troy  <£  B.  R. 
Co.  9  Hon.  626;  Ely  v.  ,S*.  limU,  K.  C.  A  JT. 
B.  Co.  77  ilo.  34:  Seed  v.  New  York  Cent.  R. 
Co.  45  N.  Y.  574. 

There  is  still  another  question  in  this  case 
that  every  case  of  final  resort  appronches  with 
reluctance,  aud  tbat  is  die  one  of  excessive 
damages.  The  verdict  In  this  case  is  for  936,- 
000,— tbe  eotire  sum  claimed  in  the  petition. 
As  said  by  Mr.  t^cdgwictc  In  bis  work  on  the 
Measure  of  Damages:  "It  is  one  tblug  for  a 
court  to  administer  its  own  measure  of" damaees 
in  a  case  properly  before  it,  aud  quite  another 
thing  to  set  aaide  tbe  verdict  of  a  Jury  merely 
because  it  exceeds  that  measure."  "There 
must,"  says  he,  "be  some  mistake  of  the  prtncl- 
plea  npon  which  the  damai^es  have  been  esti- 
mated, or  some  improper  motives  or  feelings  or 
bias  influencing  the  jury."  Seclfon  1320.  It 
is  not  for  this  court  to  determine  (be  amount 
the  plaintiff  ia  entitled  to  tecover  in  this  char- 
acter of  acUoo,  and  the  verdict  In  erety  case 
for  an  Injury,  to  the  person  must  depend  upon 
the  factf  and  circumstances  connected  with 
ibe  oopiijiUasioD  of  tbe  wrong  in  the  particular 
case,  th^  verdict  and  judgment  In  no  one  caBe 
14L.R.A, 
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being  a  criterion  bv  which  the  court  and  jur}' 
an  to  he  controlled  in  all  cases  of  a  similar 
character.  It  was  the  province  of  the  juij  to 
fix  tbe  compensation  to  which  the  appellee  was 
entitled,  and  the  court  lb  the  Instructions  given 
placed  properly  before  them  the  mode  of  as- 
certaining tbe  damages  if,  from  the  evidence, 
the  appellee  was  entitled  to  recover.  The  jury 
reached  the  conclosion  that  the  appellant  was 
guilty  of  such  an  omission  of  duty  as  ^titled 
the  appellee  to  a  verdlc^  but  was  not  aothbr^ 
Ized  to  increase  the  amomit  of  recovery 
reason  of  any  willful  design  on  the  part  of  the 
appellant  to  Injure  the  appellee.  Toe  mode  of 
ascertaining-  tm  compensation  to  which  tbe 

Slaintiff  was  entitled  is  found  la  instruction 
to.  11,  riven  by  the  court  The  jury  was  told 
tbat,  "iitbevfind  for  the  plaiutilT,  they  will 
rive  him  sucD  damages  as  they  believe  from 
the  evidence  will  fainy  compensate  him  for  any 
sufferini^,  mental  or  physical,  heretofore  expe- 
rienced by  bim,  directly  resulting  from  tbe 
Injuiies  complain&l  of,  and  for  any*  suffcrioK 
or  disability  that  lliey  may  hplievi;  fnnii  the 
testimony  is  rcattonably  certain  be  will  experi- 
ence in  the  futare  as  u»dbMi  and  iiriiwsnij 
result  of  said  injuries,  and  (br  any  reduction 
in  bis  power  to  earn  money  in  the  future,  if 
such  reduction  therebedirectly  resulting  from 
The  Injaiv,  not  exceeding  (wenty-five  thousand 
dollars,  claimed  In  tbe  petition."  Tbe  appellee 
at  tbe  time  of  the  injuiy  was  about  thirty  years 
of  agie;  was  a  vtomnis  man,  and  a  laKntotts 
and  useful  conductor.  His  oondnct  at  the 
time  of  the  burning,  as  described  by  the  wit* 
nesses,  deserved  admiration  and  created  a  sym- 
pathy with  both  Judge  and  jury.  His  appear- 
ance before  the  jury  after  the  Injury,  with  a 
dlsflgitred  face  aod  limbs  as  described  in  the 
testimony,  doubtleas  excHed  a  feetfng  wltA 
every  juror,  however  honert,  tliat  drove  them 
to  fix  the  verdict  beyond  the  prop#r  limit  of 
compeosatioo.  We  are  to  judge  of  this  ques- 
tion by  the  light  of  the  cases  before  us  Involv- 
ing verdicts  where  compensation  was  the 
measure  of  damages,  or  even  verdicts  tiased 
upon  the  willful  neglect  of  the  defendant,  and 
where  punitive  damaees  were  souKht  aod  re- 
covered. It  is  by  compsrison  with  verdict 
sfter  verdict  In  this  8tate  where  mbre  flarranc 
wrongs  were  committed  and  ptinittve  damsges 
claimed,  in  wbicb  juries  composed  of  men.  as 
we  have  tbe  right  to  assume,  of^like  intelligence, 
passion  and  feeling,  have  made  their  flndlogR 
for  a  much  less  amount;  and  without  enumerat- 
ing the  cases  It  will  be  fouod  that  $10,000  is 
tbe  extent  to  which  a  verdict  has  been  sus- 
tained \x?  this  court.  Besides,  In  the  case  of 
Lovitmile  A  N.  R.  Co.  v.  Fox,  reported  in  II 
Bush.  495,  where  the  verdict  was  for  $80,000, 
and  set  aside  as  excessive,  most  of  tbe  cases  are 
referred  to.  While  we  do  not  pretend  to  ad- 
judge that  no  verdict  would  or  ought  to  be 
sustaloed  fora  larger  amount  than  $10,(KX),  we 
do  say  that  some  moderation  should  be  indulged 
in  when  arriving  nt  verdicts  in  this  clam  of 
cases.  As  said  by  the  court  in  Beddtsu  v.  Chi- 
cago A  N.  W.  R.  t;b..  74  Wis.  289.  when>  the 
injury  reralted  In  tbe  amputation  of  both  legs 
of  tbe  i^Intlff,  and  a  verdict  for  $80,000  was 
set  adde:  "  No  rational  being  would  change 
iflaeea  with  tbe  injured  man  for  an  amount  of 
gold  tbat  wouM  fill  tbe  rooms  of  the  court,  yrt 
no  lawyer  would  contend  that  such  is  the  tegsl 
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measure  of  damages.  Courts  and  ^ries  must  ce^slve.'  and  tt  is  therefore  'revertfd  and  re- 
deal  with  such  questions  in  a  d/elit>erate  and  mant/nf,  with  directions  to  set  ft  aside,  and  for 
practical  sense."  '  .  proceedloga  coosiflteQt  with  this  opfarioo. 

^  la  our  optnioaf  the  verdict  la  this  case  is  ex-  j 
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PHILIP  STONE.  Adrar..  etc.,  of  Tbomas 
£.  Herrici^,  Deceased,  Appt., 

V. 

MUTUAL  FIRE   INSURANCE  CO.,  of 
Uonlgoniery  CooBtj. 


.HO.. 


After  ib«  election  of  an  insurer  to  »•  - 
baUd  nndw  a  policy  gMag  It  ai  oi^ 
tion  ao  to  Ao*  and  tlw  totting  of  acont  ot 
for  the  work,  although  tho  premises  were  alrcuu y 
advertteed  for  sale  under  a  mortgage,  tbe  Insurer 
is  not  liable  to  fcantlshmenr  for  tbe  amount  of 
tbe  Insurance  br  Gtreditora  of  the  Inained. 

(November  IX,  U0L) 

APPEA.L  by  compl^oaat  from  a  judgment 
of  the  Circuit  Court  for  Montgomery 
OouDty  in  favor  of  defendant  fn  a  garnisli- 
ment  proceeding  to  reach  money  vbich  de- 
feodaat  was  alleged  to  have  in  its  possession 
belonging  toUarveyC.  FawceU.,agaiDrt  whom 
complainant  had  recovered  a  judgment.  4f- 
firtrid. 

The  facts  sre  stated  in  the  cotnion. 

Argued  before  ATvey,  Ch.  J.,  and  Irving, 
Miller,  Brnn,  McSherry  and  Fowler,  JJ. 

M€»gn.  Philip  D.  Latrd,  H.W.Talbott 
and  Peter  A  Henderson  for  appellant. 

Meitra.  Albert  St  Wnraer  ana  Ander- 
son A»  Bouie  for  appellee. 

Fowler*  J.,  delivered  tbe  opinion  of  the 
Qourt: 

On  the  Ist  of  August,  1868,  Harvey  C.  Faw- 
celt  was  insured  against  loss  by  dre  by  a  policy 
issued  by  tbe  Mutual  Firelnsurance Company 
of  Montgomery  County.  Tbe  policy  contained 
a  clause  providing  that  all  the  proper^  and 
securities  of  said  compaoj  should  be  forever 
subject  and  liable  to  pay  said  Fawcett,  bis  heirs 
and  assiffos,  the  loss  which  might  happen  by 
reason  of  fire  to  tbe  property  insured,  "unless 
tbe  said  Company  shall  within  ninety  days 
after  proof  of  such  damage  or  loss,  proceed  to 
repair,  rebuild,  or  replace  tbe  same  id  as  good 
order,  oonditioo,  and  quality  as  it  was  before 
it  was  so  injured  by  Are."  The  policy  further 
provided  that  whatever  the  said  Company  bad 
paid  the  amount  mentioned  thereto,  or  had  re- 
built or  replaced  any  buildings  destroyed  by 
fire  as  herein  previded,  said  policy  should  be 
utterly  "null  and  void,  and  of  none  effect, 
eilber  in  law  orcquity."  About  hfteeu  yeare 
after  the  dale  of  this  policy,  Mr.  FawceU,  to- 
gether with  bis  wife,  mortgaged  his  farm  and 
the  insured  buildings  thereon  to  Mrs.  E.  H. 
Riggs  to  secure  the  ira^meat  of  a  considerable 
sum  of  mwey.  in  which  mortgage  there  was 

NoTB.— Kor  note  on  clecUoQ  of  inmrer  to  re- 
build. 6ee  Queries  v.  Clarton  iTeon.)  8  L.  B.  A. 
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contained  the  usual  power  of  sale  in  case  of 
lefault;  and  some  years  after  the  execution  of 
said  mortgage  the  appeflant  recovered  bU  judg- 
ment against  Fawcett  In  the  Circuit  Court  for 
Montgomery  County.  On  tbe  14lh  of  Aprfl, 
1800.  the  dwelling  bouse,  one  of  the  buildings 
covered  by  the  policy  of  insurance,  was  total^ 
destroyed  by  fire;  and  tbe  Insurance  Company, 
tbe  appellee  here,  on  the  l5th  of  May  fc^Iow- 
ing.  by  a  resolution  Of  its  board  of  directory 
iJctcrmioed  to  adjust  the  claim  of  Fawcett  by 
rebuilding  iu  accordance  with  the  provisions  of 
the  policy  before  referred  to.  Subsequent  to 
tbe  passage  of  this  resolution,  the  appellant  had 
an  allachment  issued  on  his  juogment,  and 
directed  it  to  be  laid  in  tbe  bands  of  the  appel- 
lee to  effect  the  InsursDoe  money  claimra  by 
the  appellant  to  be  due  to  Fawcett  "by  reasooin 
tbe  burning  of  his  dwelling-house.  It  appeatt, 
therefore,  that  (be  policy  of  insurance  on 
which  tbe  appellee  Cfompaoy  basef  its  conten- 
tions long  antedated  both  the  mortgage  u ruler 
which  the  land  was  sold  and  tbe  judgment  on 
which  tbe  appellant  issued  bis  aitacbmeDt.  It 
also  appears  that  tbe  proof  of  loss  was  returned 
on  the  20tb  of  April.  1890,  and  that  withhi 
ninety  days,  tbe  lime  limited  by  tbe  poIicj,the 
appeUee  had  determined  to  rebuild ;  and  flnaUr 
that.  Id  pursuance  of  this  resolution,  a  valid 
contract  bad  been  made  by  tbe  appellee  with  a 
builder  to  erect  the  new  bmlding  oo  tbe  site  of 
the  old  one. 

The  statement  of  the  foregoing  facts,  it  seems 
ro  US,  is  sufficient  to  show  that  the  appellant, 
claiming  here  under  his  attachment,  has  no 
standing,  for  it  is  apparent  that,  under  tbe  K- 
building  clause  contained  In  tbe  loBursnce 
policy,  there  never  was  a  debt  due  by  the  ap- 
pellee to  Fawcett,  nor  any  sum  of  money  In  its 
hands  which  he  could  legally  claim,  or  which 
could  he  reached  by  hfe  creators  by  means  of 
an  attachment  or  otherwise.  The  Insurance 
Company  havftw  duly  exercised  its  election  to 
rebuild.  It  is  clear  neither  I^wcett  nor  his 
creditors  can.  under  the  terms  of  tbe  policy, 
claim  tbe  iosurance  money.  It  would  certain- 
ly be  a  great  hardship  and  an  apparent  io  justice 
to  subject  the  Insurance  Company,  being 

f;uitty  of  no  fraud,  to  a  suit  on  the  part  of  the 
ntmred  to  recover  on  the  policy,  on  tbe  theory 
that  tbe  rebuilding  clause  is  void,  and  at  toe 
samp  time  render  it  liable  to  ao  action  by  tbe 
builder  to  recover  dama^  for  breach  of  the 
building  contract,  which  it  must  be  admitted  It 
bad  the  right  to  make,  under  the  circumsfauioea 
of  this  caac.  For  it  Is  not  contended  tbat  tbe 
Utle  to  the  land  on  which  the  new  building  was 
to  be  erected  bad  ceased  to  be  in  Fawcett  whee 
the  Insurance  Company  made  the  contract 
with  tbe  builder,  but  it  Is  said  the  property 
was  then  advertised  under  the  mortgage  already 
mentioned.  But  it  does  not  fbllow  tbat  the 
land  would  be  sold  or  cease  to  be  owned  by 
Fawcett  because  it  was  ftdverUsed;  ud  it  On 
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appellee  bad  waited  vatn  tbeinor((ptgBflBlQbad 
beea  finally  ntifled^  befcne  ezercuiDg  hseleo- 
tion  to  rebuild,  it  migbt  have  then  been  too  late 
to  avail  llself  of  tbat  valuable  rigbt  under  the 
policy.  There  being  nothing  ia  the  haode  o{ 
the  Insurance  Company  which  Fa.wcett  could 
legally  caaim,  it  fojlowa,of  courso,  tbat  the  at- 
tachmentmust  fdil.  Mj/erv.  LtdaT^aol,  I, 
2na.  Co.  40  Md.  600.  Casea  may,  do  douln, 
arise  inwbirb  the  insured,  either  iroia  peculiar 
circumstances  or  fraud  in  the  exercise  of  ibe 
right  to  rebuild,  should  have  some  remedy. 
And  tbis  is  well  illustrated  by  the  case  of  An- 
dertOH  v,  Comviercial  Uftioii  4wwr.  Co.,  55  L. 
J.  Q.  B.  146,  so  much  relied  on  by  the  appel- 
lant both  in  bie  brief  aad  oralargumeot  But, 
flo  far  from  being  an  autbority  sastaioing  the 
contention  of  the  appellant,  it  is  directly  to  the 
contrary.  In  the  case  ju«t  ntcntioned,  the 
policy  contained  a  clause  aimiliar  to  the  one 
in  question,  giving  the  insurera  the  discre- 
tion to  repair  and  replace  the  machiofry  in- 
sured. Tbe  buildiog  in  wbicb  the  machinery 
was  located  and  Dsed,  vben  insured,  as  well  as 
the  madiiiiery  Itself,  was  damaged  by  fire;  and 
the  former  ceased  to  be  occupied,  or  in  the 
possession  of  the  assured,  because  be  failed  to 
pay  the  stipulated  rent  Against  tbe  t>rote8t 
of  tbe  insured  tbe  insurer  peridjBied  in  reinstat- 
ing and  repairing  tbe  machinery  in  the  said 
bnildinff.  An  acUon  on  tbe  policy  was  brought, 
under  Uiese  drcumsiaoces,  by  tbe  insured  to 
recover  the  amount  of  loss  by  Are;  and  it  was 
beld  that  both  pnrlies  were  wrong, — Ibe  de- 
fwdant,  tbat  ia,  the  insurance  company,  be- 


cansp,  altboofh  U  bad  not  lost  Its  rigbt  to 
reinstate  the  macbinery,  it  sbtfdld  not  have 
been  reinstate^  in  tbe  same.,  place,  but  In  the 
same  Slate,  in  which  it  was  before  the  drc; 
and  the  plaintiff,  tbat  is,  tbe  Insured,  was 
wrong  because  he  did  not  remove  ttie  ma- 
chinery to  aoine  reasonable  place,  to  be  re- 
instated and  repaired  by  tb^  iusuEer.  But  all 
the  judges  held  tbat,  whatever  rights  the  in* 
sured  might  have,  be  .cquld  not  recover,  in  bis 
action  on  the  policy,  the  amount  of  the  loss. 
And  we  think  there  is  as  little  reason  as  there  is 
autbority.to  sustain  tbe  conteDlioa  of  the  ap- 
pellant in  this  case,  namely  tbat  be  is  entitled 
to  recover  tbe  amount  which  it  bad  been  ascer- 
tained the  new  building  would  cost.  Where 
there  Is  a  failure  to  rebuild  after  ,aii  elec- 
tion so  to  do,  it  bas  been  beld  the  proper 
remedy  of  the  assured  is,  not  an  action  ex  con' 
tractu  on  tbe  policy,  for  th«  amount  of  loss  by 
fire,  but  an  action  to  recover  damages  for  not 
rebuilding,  and  tliat  tbe  amount  of  the  insur- 
ance mentioned  in  tbe  policy  ceases  to  be  tlie 
measure  of  damages.  Brown  v.  MetTopolitan 
0.  L.  Ins.  Soc.  1  El.  &  El.  ft'iH;  AforreU  v.  2re- 
in<f  P.  lu».  Cb.  83  N.  Y.  428.  88  Am.  Dec.  890. 

it  will  be  unnecpflsaiy  to  pass  upon  tbe  vari- 
ous exceptions  taken  to  the  ruling's  of  the 
court  below  on  tbe  admissibility  of  testimonv, 
foe  they  are  all  involved  in  the  action  of  tbe 
court  upon  the  prayers;  and  it  follows,  from 
what  we  have  said)  tbat  tbe  appellant's  prayers 
were  properly  rejected,  a"  1  tbdw  of  tbe  appel- 
lee were  properly  rrnnted. 

Judgment  »ffiiintu'.    ,  . 


ILLINOIS  SUPREJffi  COURT. 


Jobn  PBITTS,  Appt,, 

V. 

Slfabeth  FBITT8. 

(.  M  .) 

1.  A  wUVaMfliaaltoli»Teaemtllnter> 
eonrae  with  her  hwlHUid  lanotwlUfal 


desertton  within  tbe  meaning  of  a  statute  au- 

thorizfng  a  divorce  In  case  a  husband  or  vifehas 
"willfully  deserted  or  sbsiained  binuelf  or  her- 
self" from  the  other  for  two  years. 

8.  Oo«  act  of  finres  sad  violeniw  pr»- 
oeded  1^  delUMVttto  IwrnM  and 

even  tbouvh  oommttted  wantonirandwltliout 
proTooatlon,  doee  not  eontltute  "extreme  and 


Hon.— Retool  of  marital  intereoum  as  arpunA  for 

Mvoree. 

A  wtte^  refusal  to  allow  her  husband  to  have 
unrpatraiaed  oaTnal  Intercourse  with  her.  aod  her 
declumtioofl  that  she  wlU  never  bear  children  to 
him,  will  not  justify  a  divorce  on  tbe  groundof 
cniei  and  barbarous  treatment.  Maglll  r.  MaMIl, 

8i»nt*ft).a. 

Bet  relnsal  of  sexual  Intercourse  does  not  con- 
atltute  cruelty  wblob  win  Juittlfy  fcrantluir  him  a 
divorce.  Holyobe  t.  Holyokp,  8  New  Bng,  Hep. 
78  He.  104:'Cowle8  r.  Cowlee,  112  Vae&.  S98. 

Neither  Is  It  ground  for  annulling  the  marriage. 

Oowlee  V.  Cowles,  mvpra. 

Nortsltdeecrtlon.  Southwlcl:  v.  floutbwjck,  Vt 
If  an.  327;  Steele  v.  Steele,  1  MoArUi.  6W:  Begelbaum 
V.  fiegdbaum,  tn  Minn.  '  ' 

At  least  not  "utter  deeartfnn.**  'Steiraril  v.  Stew> 
art,  8  New  Bng.  Rep.  887,  78  Me.  6tt,  S7  Ato.  Rep. 

tes. 

And  Hucfa' refusal  does  notjasttfyhimfn  descrt- 
iDgW  ReWr.Keld,21N.3.Bq.3Sl. 

The  ^me  rale  applies  to  suiph  a  refosal  on  tiie  i 
part  Of  the  husband;  tbe  fact  tiltat  lie  occupies  a 
separate  bed  will  not  give  tbe  wife  a  divorce  on  the  ' 
14  L.  R.  A. 


ground  Of  cruelty.  Gordon  v.  Gordon,  48  Pa.  SK; 
Bshbach  v,  Edbbaeb,  SS  Va,  348;  D'Aguilar  v.  W- 
Agutlar,  1  Bagg.  Ecol.  778. 

But  when.  In  addiilon  to  refusal  of  sexual  inter- 
course, a  husband  denies  to  his  wife  his  compan- 
ionship nod  refuses  to  Qve  wfth  ber.  she  is  entitled 
to  a  divorce  for  desertion,  attbongh  be  has  oontlo- 
oed  to  contribute  to  her  support.  Magratta  v. 
Magratb,  lOtf  Mass.  677, 4  Am.  Rep.  m. 

Also  a  huet»nd'B  rejection  of  his  wife  from  fals 
bed  with  refusal  to  recognixe  ber  as  his  wtfe.  and 
charging  ber  with  Infidelity  to  her  marriage  vow, 
was  held  to  be  "such  IndignlttcS  olTered  to  her  per- 
son as  to  render  her  condition  Intolerable  or  life 
burfeneome.   Ooble  v.  Coble,  56  N.  C.  8BZ! 

80  where  the  hlraband  after  a  certain  datcand  for 
some  time  before  deserting  tbe  fomtly  resl<tenee 
ceased  to  oooupytbe  bedroom  efbfs  wife  and  sletA 
on  B  foange  In  tbe  Mtebed'.  an>d  had  liaiUatrtmODkil 
intcrcourBe,  companionship  '  *if  communlcfttlon 
with  his  wife  whatever.  It  was  held  that  Eris  deser- 
tion i^egan  at  that  date: '  Steih  v.  stein,  &  Ooio.  M. 
'  A'bii8band%  MthdttMai,  without  eause,  from  eb* 
habitation  with  bis  wife,  altbough  he  coatintiea  tb 
support  beV,  is  hetd  Itt'Gn^lflnd  tb  Jnstify  a  judlotal 
BeparatHM  tw  Hhi  gnwadbf  Ulk  *WiiMM1oo*'  under 
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fepMtod  omaltr"  which  vOl  joatlfr  k  dlTWoe 
UBder  tbe  nitaoii  itBtute. 

^November  4,  1891.) 

APPEAL  by  oomplafaiaiit  fmm  a  Jadgmeot 
of  the  Appellate  Court,  Fourth  District, 
afl^muing  a  jadgment  et  the  Circnit  Court  for 
Pope  CouQ^  in  favor  of  defeodaut  in  an  aetloa 
brought  to  obtain  a  divorce  for  the  alleged 
causes  ttt  desertion  and  extreme  cnieltj.  Af- 
firmed. 

Tbe  factR  are  stated  in  the  opfoion. 

Mmn.  jTames  C.  Courtney  and  Sheri- 
dan *  Moors.  lot  appellaDt: 

A  vife,  who,  from  motiTea  of  disHke,  and 
for  no  (rtber  cause,  perstslently  refoaes  to  per- 
mit the  bosbaod  to  have  aezual  intercoum 
with  her  for  nine  years  is  guiltj  <^  desertion 
or  abaodooment. 

1  Bisbop.  Mar.  &  Dir.  §  779:  Eeermanee  t. 
Jame$.  47  Barb.  130. 

At  common  law  there  were  four  causes  only 
for  diToroeo  viwtlo  matrimonii,  TiK.,pfe-coD- 
tract,  coDsanguitiity,  affinity  and  impotency; 
adultery  and  cruelty  were  causes  for  dirorce  a 
mmia  et  thoro,  from  bed  and  board. 

Harman  t.  Barman,  10  HL  W;  0  Bacon,  Abr. 
486:  1  Bl.  Com.  146. 

The  remedy  for  withdrawal  ftom  tntercoone 
was  ample  and  complete,  and  coofdsted  of  a 
suit  for  the  Teslitutlon  of  conjugal  fight,  by 
which  tbe  par^  injured  could  compel  thcotber 


by  ImprisoMMcnt  to  retam  to  ookaUbrtloa. 
The  offense  was  caDed  tobtraettoa  or  deser- 
tion. 

fl  Boavier,  Law  Diet.  473;  1  Bisbop,  Mar. 
*  Dir.  ^  171;  8te|^,  Coounoo  Law,  t%  % 
BLCbOLM. 

This  remedy  profMed  by  the  eomnoa  law 
has  never  been  adopted  fat  tbh  8t^  Bbhop 
says  that  it  is  a  rdlci  of  the  dark  ages,  and  that 
no  State  has  adopted  it. 

1  Bishop.  Mar.  &  IMt.  S  M:  CbewnHB  t. 
CoverdiU,  S  Harr.  (Del.)  18. 

One  malldoos  now  atrucfc  with  a  deadlv 
weapon,  preceded  and*followcd  for  many  yean 
tiy  frequent  threats  to  pf^aon,  and  all  othCTfaa- 
aginsble  cmelty  that  can  be  dcrised,  li  a  soO- 
dent  cause  for  divorce. 

Ward  T.  Ward.  108  lU-  488:  Btrrma%  t. 
Barman,  16  Bl.  B5;  Biiant  v.  IStana,  1  Hagg. 
Consist.  85;  Turbitt  v.  Turintt.  81  lU. 
VatKOlahny.  Von  Qlahn,  46  IIL  189-.  Anftrw 
T.  Bmbree,  AS  III.  896;  Cbvray  t.  OiHtnrg,  69 
III.  168;  Famfiam  v.  FamAam,  73  BL  499; 
Bendermm  v.  Bmdenon,  88  BI.  SHS:  Skarp  w. 
Sharp.  116  Bl.  009.  See  1  Bishop,  Mar.  ft  Dlv. 
0th  ed.  g780. 

Mr.  Jnmea  C.  Courtney,  ala»iled  a  sep- 
arate brief  for  appellaot: 

The  refusal  of  the  wife  to  have  senial  inter- 
course with  the  husband,  without  nasooaUe 
cause,  fbrthe  space  of  two  yean  la  desertion 
under  tbe  statute. 


thelMvormAot,  a)*nTiotohai>.8MlL  Teat- 
man  V.  Teatnian,  1  PfotK  *  Dir.  4B0i 

In  this  ease  llie  huAand  touk  tbe  wtts  to  Qer^ 
B»njr  and  left  her  there  wttta  a  rdalive  and  the  eomt 
mjn:  "A  wife  is  eotHled  to  her  husband's  sodet)' 
and  tfae  protection  of  bts  name  and  tiome  In  eobaft- 
]  tattoo."  Bridentlrtfati  was  moiethan  a  ease  of 
mere  refusal  of  sexual  Interooniae.  Bmusttiere- 
uembered  also  tint  tfalB  Is  a  not  a  pase  of  absolute 
divorce  but  of  mere  Judicial  separation. 

A  statute  making  tbe  Joining  of  a  rellitlous  sool- 
ttf  wblcb  teacbea  tliat  tlie  rrtatlon  of  huBbaod  and 
wHe  Is  nnlawfiil  wttb  nhMal  oC  ootaaMlBtion  a 
ground  of  dl  votoa.  aptdiSB  whese  a  huaband  or  wife 
Joins  tbe  Shaker*,  who  tcaoh  that  the  eontiact  of 
marriag*  Is  lawful  Imt  that  oohabttatlon  Is  noC 
Djrer  T.  Djrer,  ft  H.  H.  «1;  FItta  r.Vltta,  «N.  H. 
IM. 

Mr,  Jod  Trentias  Bishoii  In  Ua  work'on  Haniam 

OlToroe  and  Beparatton,  perslatsintbedoctzlnead- 
vocated  In  his  earlier  irork  on  tbe  same  subject, 
wbloh  Is  In  oonBlot  with  tbe  decisions  of  the  courts. 
After  oritlclBlnff  the  deolsloDa  of  Maine  and  HasM- 
chusetta,  wbloh  are  anonv  tboee  above  referred  to, 
be  saya  In  I  IQtf  that  In  aooord  with  Just  principle 
*^he  courts  of  numbers  of  our  states,  bold  tbe  con- 
duct we  an  consldmlDa  to  bo  desertion:**  and  he 
dtln  In  support  of  Ills  Btatement  Steele  v.  Steele.  1 
HoArtta.  U6;  Heermanoe  v.  James.  O  Barb.  UO. 
lai,  112  Am.  Rep.  888.  note;  Starmore  t.  Stsemore,  17 
Or.  IMS,  and  MafflU  v.  Ma«Ul,  B  PlUab.  SS. 

But  of  these  oases  MavlU  v.  MaffUl  and  Steele  v. 
Steele  decide  exactly  tbe  oootrary  of  what  be  al- 
leges, while  Heermanoe  v.  James  is  not  in  anjr  sense 
•  declsioo  on  tbe  question, but  is  oonoemlns  tbe 
light  to  sue  a  third  person  for  dlenatlon  of  alteo- 
tkxia.  In  tbe  remalnlna  case  of  SIsemore  v.  Slse- 
more  tbe  dedskHi  was  tbar  a  wife  bad  deaerted  ber 
hosband  where  abe.br  acta,  altboufh  not  br  ex> 
preas  wonts,  peraWenttr  retused  to  return  to  bis 
bome  with  btm. 

Id  tbe  oaoe  of  MaglUr.  llairlU.M9ra.tbeoourt 
aotoaly  expUoMr  denied  a  dlvoroa,  wbloh  waa  not 
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asked  on  tbe  ffronod  of  desertion  at  all,  t>at  aald,  la 
leferenoe  to  ttie  allemd  gmonds  of  dtroeoe:  **bi 
what  respeot  ttie  refuMU  bjrtbe  wtfetoalowOe 
hnaband  aeccae  to  her  bed  can  be  termed  m  yel  and 
barbaroos  I  cannot  conceive:  norhavlagareta^ 
enoe  to  tbe  proper  meaning'  iif  terms  can  I  see  Ikw 
suota  treatment  will  tender  Ua  Ufa  tMirdcnaome  or 
eonUtkm  IntolenOde." 

It  ttaoB  appears  that  tbe  oasea  wtilota  he  eHss  to 
support  his  text  utterly  fail  to  do  so.  and  that  arr- 
eral  of  tbem  Ilatl7  coetntdlet  It. 

He  further  cttea  PistaU  t.  ruai.SIitt.»,ia. 
andHoaav.  Hoas.  »  N.  a  «ft.  **ln  addltkntotte 
more  direct  rulings,"  as  be  saya. 

In  tbe  c«e  of  Uoaiv.Woaa»91  N-Udiktheraft 
nottiiDg  to  Justify  tbe  daim  thafedeolaJ  o(  wwltal 
IttieeoDurse  ooostltutes  deaertlon.  A  dtvaene  vaa 
there  denied  tbe  husband  for  the  wife's  MMtery 
beoaueelt  wasoommlited  after  be  bad  praetleallr 
dilTen  her  from  bis  boose,  and  explMtlir  iln  ilafiiil 
that  be  would  from  tbeooeforth  nerer  i«eelva  ber 
as  his  wife  because,  as  he  falsely  aUegod,  the  eUM 
ofwhiob  ahewaainegnaotattlwtlmeaCtheBBar' 
rlatte  was  not  bis. 

^  Flflhll  T.  Fiahll,  t  Litt.  3>7,  tbe  decislo*  WM  tM 
tlmright  to  a  divoroo  for  abandonment  tor  thefaoa- 
baod  waa  not  defeated  by  bis  offer  to  aappoit  her 
In  bis  own  house  or  elsewhere,  wbloh  offer  was  ac- 
companied with  groundleas  Inslonatlooe  agtalnst 
ber  chastity  and  was  made  under  drenmataoom 
wbldk  showed  that  it  was  a  mere  artlfloe  to  detaat 
ber  right  to  a  divorce.  TRie  court  aatdb  **XtieoCBr 
waa  not  to  Uve  with  ber  in  tbe  rdatloo  ot  hoabaiid 
and  wife,  and  she  was  not  tmund  to  accept  of  an 
offer  to  stand  in  any  other  relatton."  Tide  wfakk 
Is  ttw  only  case  that  even  apparenUr  suppofts  bto 
text  nutolfestly  (alls  far  abort  of  sajrlBg  tb«t  mere 
refusal  of  sexual  Intercourse  would  oooatltute  de- 
stftlon;  and  yet  Mr.  Bishop  says:  ^'Ilie  oourt^  re- 
fusal to  admit  thla  as  ending  tbe  deaertlon  It  « 
direct  affirmance  by  aolema  adjudtoatkm  of  what 
we  bare  seen  to  be  better  doecrtoa."     Bl  A.  B. 
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1  Bishop.  Mar.  ft  Dhr.  M  779,  186:  Bter- 
ftiance  v.  Jamet,  47  Barb.  IW;  FlakU  t.  FVMi. 
a  Litt.  887. 

One  wantoD  blow  infficted,  preceded  and  fol- 
lowed by  threats  to  kill,  conpied  with  conduct 
which  may  raise  a  reasonable  apprehensioD  of 
Ixxlily  hurt  rendering  oohsMtation  unsafe,  is 
-extreme  and  repeated  cruelty. 

H<mnan  r.  aarman,  16  III.  8S;  Ward  v. 
Ward,  108  111.  484;  Kennetly  r.  Kennedy,  78 
Y.  872;  Be^  t.  Beebe,  10  Iowa,  133;  Briggs 
T.  Br^,  80  Mich.  84;  BuUer  T.  AfM«r.  1 
TftTH.  Eq.  Cas.  8S9;  Uo^  t.  JTnyfar,  11  Ala. 
490.   

Mr.  W.  S.  Haivtot  with  Jfr.  W.  B.  K»r- 
tirnt  for  appellee: 

Marriage  is  not  a  means  to  sexual  commerce. 

1  Blacksiooe's  Commeniartes,  bk.  1,  p.  46S, 
bottom  passing  86S,  says:  "The  main  end  and 
design  of  marria^  la  tne  ascertainment  and  fix- 
ing upon  some  ouecataln  person  to  whom  the 
care,  the  proteetloii,  the  maintenance  and  the 
education  of  chfldren  may  belong."  And 
again  at  the  same  page,  "The  main  end  of  mar- 
riHge  Is  the  protection  of  Infants." 

See  also  1  BouTier,  Law  Dlit.  p.  101. 

Counsel  for  complainant  are  In  error  when 
they  agree  with  Bishop  that  the  point  in  this 
ease  hu  never  been  doc^ded. 

A  withdrawal  of  the  person  for  Uie  statu- 
tory period  and  refusing  sexual  intercourse 
during  that  time  do  not  amount  to  desertion. 

8mth*eiek  t.  SoulhtHck,  97  Mass.  897;  EA- 
iMch  T.  E$hbaeh,  28  Pa.  858:  Pritchard,  Dig. 
Dttertion,  note  4;  3  Kent,  Com.  Holmes'  ed. 
part  IV.  note  f. 

The  statutes  under  which  these  decisions 
were  bad  are  identical  with  our  own  except 
opon  ihe  one  single  question  of  14me,  which 
is  required  in  them  to  be  of  greater  duration 
tbas  with  us. 

S  Kent,  Com.  Holmes'  ed.  part  IV.  *97, 
note  a. 

The  request  to  Instruct  that  whenever 
force  and  violence,  preceded  hy  deliberate  In- 
fiult  and  abuse,  have  been  oooe  nr  twine  wan- 
tonly and  without  provocation  tisM  by  the 
wife  to  her  husband,  then  the  wife  would  be 
guilty  in  law  of  extreme  and  repeated  cruelty 
does  not  comport  with  the  latest  expree^on  of 
the  viewB  of  the  sufveme  court  of  this  State 
on  this  pdat 

Ward  V.  Ward  AW  in.488;  Btor  ▼.  Poor.  8  N. 
H.  807, 29  Am.  Dec.  Kennedy  Y.\Kennedp. 
78  N.  Y.  869;  Barman  v.  Barman,  16  in.  90. 

This  expression  of  the  court  in  Barman  v. 
Barman,  mpra.  from  Emnt  v.  Bt>an*,  1 
Hagg,  Consist.  33,  Is  to  be  taken  with  reference 
to  the  fact  that  In  that  case  {BlMn$  v.  JSeant, 
«f/;Ta),  aO  that  was  prayed  was  a  decree  of 
divorce  a  men$a  et  Moro. 

2  Kent,  Com.  IK. 

Verbal  threats  are  not  sufficient  to  establish 
extreme  and  repeated  cruelty. 

jftVifeiy  V.  Birkbv.  15111.  121;  VignotT.  Vig- 
no$,  Id.  187;  Embreev.  Bmbree,  68  III.  806. 

When  the  Legislature  has  said  that  the  cru- 
elty must  he  extreme  and  repeated  to  eoDBtl- 
tute  grounds  of  divorce,  the  court  cannot  say 
that  a  sinrie  act  wfil  suffice. 

Ik  La  Haji  y.  De  La  Hay.  SI  HI.  M4;  Ben- 
dawn  V.  Hendmon;  88  HI.  960.  ^ 
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Macfniderb  CA.      dettvered  tiie  o|iSoi<a 
of  the  court: 

This  is  a  bill  filed  In  the  Circuit  Court  of 
Pope  County  ask  Afnil  17.  1880.  by  the  appel- 
lant against  the  appellee,  bis  wife,  praying  for 
a  divorce  from  her  upon  the  alleged  grounds 
thatsbe  "bas  willfully  absented  herself  from 
TOOT  orator,  without  any  reasona'-le  cause,  for 
the  space  of  two  years,  and  has  been  gnll^  of 
extreme  and  repeated  cruelty."  The  defend- 
ant answered,  denying  the  allegations  t)f  the 
bill,  and  replicailoo  was  filed  to  the  answer, 
liie  verdict  of  Uie  Jury  and  the  Judgment  of 
the  trial  court  were  In  favor  of  the  defendant. 
The  present  appeal  la  from  tbe  judgment  of 
the  appellate  court  affirming  tfae  Judgment  <A 
tbe  circuit  court. 

Tbe  first  qnesUon  In  tbe  case  arises  out  of 
the  refusal  fA  the  trial  court  to  give  tfae  8d, 
4th,  6th,  6th,  and  7th  instructions  asked  by 
the  complainant  below.  These  instructions,  * 
in  snbstance,  announce  the  doctrine  that, 
wtiere  a  wife  refuses,  wttbout  good  cause,  to 
have  sexual  intercourse  with  faer  husband  for 
a  period  of  two  years  or  more,  sucb  conduct 
amounts  to  willful  desertion.  Mr.  Bishop,  In 
bis  very  ahle  work  upon  Marriage  and  Di- 
vorce, gives  this  doctrine  his  support.  1 
Bisbop.ltfer.  8s  Div.  6tb  ed.  S§  778.  778a,  770. 
It  is  not,  however,  sustained  by  well-consid- 
ered authorities.  The  cases  favoring  it,  to 
which  we  have  bepn  referred,  are  U^manee 
V.  Jamet,  47  Barb.  180;  FiMi  v,  mAii,  8 
Liu.  887;  Simnore  v.  Bitemore.  17  Or.  542. 
In  Do  one  of  tbese  cases  did  ihe  question  fairly 
arise  whether  the  neglect  of  tbls  one  of  the 
marital  dot'es.  without  Ihe  neglect  of  any 
other  of  such  duties,  by  Itself  constituted  will- 
ful desertion.  The  &ermantv  (Mae  was  an  ae- 
1i6o'f<H'  damages  for  depriving  the  plaintiff  of 
tbeaCfeetiond,  comfort,  lellowship.  society  and 
aid  and  assistance  of  bis  wife  in  bis  domestic 
affairs,  and  arose  upon  demurrer  to  tbe  com- 
rdalnt  filed  In  tbe  action.  In  tbe  PUhli  Oa»e 
tin  husband  had  abandoned  Ma  wife  for  the 
space  of  two  years,  and  sougbt  to  meet  tbe 
charge  of  such  abandonment  by  setting  up 
that,  a  few  weeks  before  Hie  expiration  of  the 
two  yean,  he  had  madd  an  offer  to  support 
his  wife  in  his  own  bouse,  or  in  lodgings,  as 
sbe  ndght  prefer.  In  the  Sitemore  Que  ft  ap- 
penred  that  the  offense  of  the  wife  was  not 
so  much  the  one  now  under  consideration  as 
ber  refusal  to  remove  to  a  new  home  selected 
by  her  husband  In  another  county.  The  doc- 
trine contended  for  rests  mainly  on  tbe  Idea 
that  sexual  intercourse  is  "  the  central  element 
of  marriage,  to  which  thereetisbntaDCillarT:" 
snd  while  it  may  be  urged  with  no  little  force 
that  the  refusal  of  such  intercourse  by  one  of 
the  parties  to  the  marriage  contract  Is  such  a 
violation  of  marital  duty  that  It  ought  to  be 
regarded  as  a  good  ground  of  divorce,  yet  the 
question  before  uB  is  simply  as  to  the  meaning 
of  our  statute.  The  Divorce  Act  provides 
that  a  divorce  may  be  granted  where  cither 
party  "  has  willfully  deserted  or  absented 
idmself  or  herself  from  the  buriisnd  or  wife, 
without  any  reasonable  cause,  for  the  space  of 
two  years.**  Bei^.  Stat,  chapu  40,  fl  1.  We 
think  that  tbe  wfllfal  desertion  here  reteited 
to  was  intended  to  mean  the  abnegation  of  all 
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the  dntle*  of  ihe  fliaiiUl  relBljoD.  aod  DOt  of 
one  aloDO. 

Id  (k^tter  t.  Carter.  62  HI.  489,  "  desertion" 
is  txeated  ss'  syooDyinous  with  absence,"  and 
absence  involves  the  neglect  of  otlier  duties 
than  tfae  one  in  question.  Tbe  Supreme  Court 
of  Maine,  io  speaking  tipon  tbis  subject,  sayn: 
"Sexual  intetcourse  is  only  one  marilul  righi 
or  duly.  Tin  re  are  many.  There  are  many 
other  impartant  rights  and  duties.  I'be  obb- 
gotions  ibe  parties  assume  to  each  other,  and 
to  societyv'are  not  dependent  on  tbis  single 
one.  Many  of  these  obligations,  fiddily,  eo- 
briety,  kian  treatment,  etc.,  have  legal  sanc- 
tions, and  can  be  enforced,  or  tbcir  breach  rem- 
edied by  legal  proci-ss."  Steirari  v.  Stevart,  78 
Me.  548,  3  New  Eng.  Rep.  387, 67  Am .  Rep  833. 
Tbe  view  of  this  subject  whkh  coannends 
itwlf  to  our  approTBl  fs  that  announced 
by  the  Supreme  Court  of  Massachusetts  in 
'  Southwick  V.  HiUtJiwick,  87  Mssa,  827,, where 
Chief  Jmtiee  Bigelow  says:  "The  wold  'de- 
sertion '  in  thQ  btatute  does  not  signify  merely 
a  refusal  of  mBtrimonial  intercourse,  which 
wnuld  be  a  breach  or  violation  of  a  single  ron- 
in^l  or  marital  duty  or  oUigatiou  only,  but  it 
im  ports  a  cessation  of  cobabilation.  a  ref  Jsal 
to  live  together,  which  involves  an  abnegation 
of  all  the  duties  and  obligations  resulting  from 
Ihe  marrisce  contract"  The  latter  case  of 
Magrath  v.  MagratA.  108  Mass.  577.  4  Am. 
Bep.  679,  dneaoot  overrule  Ibe  ;<cw(Air*a(;  Cav, 
Id  so  far  as  the  latter  holds  that  tbe  refusal  of 
matrimonial  intercourse  la  not  of  I'self  auffl- 
cient  to  justify  a  divorce  on  tlie  ground  of 
desertion.  Tbe  divorce  for  desertion  was  al- 
lowed in  the  Magrath  Ca»e,  because,  in  addi- 
tion to  tbe  husband's  intentional  and  perma- 
nent abandonmeot  of  all  matrimonial  inter- 
course with  his  wife,  he  withdrew  from  her  bis 
companionship  and  the  protection  of  his  home. 

It  is  there  eaid,  after  referring  to  the  South- 
wiekQt$e:  "Tbecaseatbargoesmucb  further. 
Here  there  has  been,  for  the  time  required  by 
the  slaiuie,  an  abnegation  on  tbe  part  of  the 
husband  of  all  the  chief  duties  and  obligations 
which  result  from  Ibe  marriage  contract  and 
■jtatingui^  ft  from- others.  There  is  no  more 
Uapo^nt  right  of  the  wife  than  that  which 
.  secures  to  her  in  the  marriage  relation  tbe 
companionship  of  her  husband  and  Ibe  protec- 
tion of  bis  home."  The  same  view  has  been 
adopted  in  Maine.  In  Stewart  v.  Sletoart,  «u- 
pm,  it  is  aaid:  "  Tbis  case  therefore  preseots 
•  tbe  qiWBtion  whether  tbe  Legislabire,  taQr  that 
itatute.  Intended  to  autboriie  a  divorce  where 
one  party,  without  good  cause,  denies  the 
other  sexual  intercourse  for  three  conHecutive 
years,  .  .  .  It  has  been  expressly  held  that 
auch  refusal  is  not-the  desertion  contemplated 
by  the  sti  'utes  authorizing  divorces  for  deser- 
tion. Stfithwiek  V.  SovthuieJt,  97  Mass.  .837 
£»wJ«.Y- ^-'fA!^  IMacArtb.  505.  .  .  .  Wc 
do  not  thiqk  our  Legislature  intended  .lo  call 
the  denial  of  tbisOioe-obligatiiutan  'utter  de- 
sertion,' while  the  parlj  might  be  faitbfuUv. 
.  nd  perhaps  meritoriously,  fulfilling'  all  the 
'ilber  marital  obligations.,  Some  importance 
is  attached- in  Ihe  Stevart  Caae  Lo  tbe  fact  that 
the  Maine  statute  uses  tbe  word,"  utter"  before 
"Heiertion."  ,  But  we  do  not  t))Ink  that  ^liie 
ahsence  of  that  nqrd  frofft  oar  statute  affects 
tbe  conAtructioD  of  Its  language  with  reference , 
14>LR.A. 


to  the  point  ttow  under  consideraUoD.  It  is  a 
mistake  to  say,  as  it  is  stated  in  Stemart  v. 
Stewart,  supra,  and  ft  Bishop,  Mar.  IMv.  4e 
Sep.  %  1680,  that  the'-St'UtAirt'afc  CVue  is  baaed 
upon  a  statute  providing  for  "utter"  desertion. 
The  Soiithwick  Ca»e  was  decided  in  1867,  be- 
foreibe^MassachuseltBSlatuteof  1882,  referred 
lo  in  S'eirart  v.  ^teicart,  was  passed,  and  tbe 
statute  in  force  io  Mn»sacbusetts  in  1867  did  not 
use  tbe  word  "utter,"  as  Ik  shown  by  ttte  re- 
mnrks  of  the  court  in  St/vOueidc  v  Bvuthwick, 
fttipra.  .In  our  ofnnion,  refusal  of  sexual  In- 
tercourse alone  cannot  be  construed  to  mean 
willful  desertion  without  reasonable  cause, 
under  t^c  Illinois  statute,  any  more  than  it  can 
be  conMrued  to  mean  utter  desertion  under  the 
Maine  statate.  In  bannony  with  tbe  Massa- 
chusetts and  Maine  cases  is  the  case  of  Steeie 
V.  l^^,  mipra,  where  it  was  tbe  opinion  of 
the  court  Ibat  a  husband  could  not  tnalntain  a 
suit  for  divorce  solely  on  the  ground  thai  his 
wife  had  denied  matrimonial  intercourse  to 
him. 

In  2  Kent,  Com.  12tb  ed.  g  27,  "138,  noU 
1,  it  la  said:  "  Kcepinc  a  separate  bed-cbamber 
in  tbe  same  house,  and  refudturto  have  sexual 
intercoun«  for  the  (statutory  time,  i.'*  not  deser- 
tion. Southitick  T.  Southwiek,  97  Mass.  3S7; 
E>ifAaeh  v.  Eshharh,  *J  Pa,  ^13.  See  Pritch- 
ard,  Dig.  Datrtion,  ncte  4."  Atcommoo  law, 
whenever  either  tbe  hu*"'  nnd  or  wife  was  guD^ 
of  Ihe  injury  of  stibtractioa.  or  lived  aeparate 
from  tbe  otfaer  without  any  sufficient  reason, 
a  suit  could  be  brought  in  tbe  ecclesiastical 
courts  for  a  restitution  of  conjugal  rights. 
But  those  courts  made  a  distinctioD  between 
"  marital  intercourse."  or  sexual  Intercourse, 
and  "  marital  cohabitation,"  or  living  together. 
They  enforced  the  latter,  but  not  the  former. 
They  merely  require  the  offending  party  to 
return  and  live  with  the  libelant.  In  tucb 
proceedinn,  tbe  ceaaation'of  cohabitation  war- 
ranted a  decree,  but  the  suit  for  restitution  of 
conjugal  rights  cnuld  not  bemaiolaioed  onthe 
etnuiid  of  a  refusal  of  marital  Intercourse. 
Desertion,  in  such  suits,  was  held  to  signify  a 
refusal  to  live  together;  and,  in  this  country, 
tbe  action  for  divorce  on  tbe  ground  of  deaer- 
lion  is  a  substitute  for  the  English  prooeediu 
for  the  restitution  of  oonjugal  rights.  Bf 
Com.  bk.  8,  *04;  1  BieJ^p,  lAai.&  Div.  6thed. 
g  778;  Orme  v.  Omu.  2  Addams,  EccL  882; 
Fortter  v.  Fortter,  1  Ha«.  Const.  144.  154; 
Stetcari  v.  SteiMrt,»uprtt/muthv)iek  v.  Smttk- 
toiekt  mtpra. 

It  will  be  noted  that  under  our  statuta  tfafr 
desertion  or  absence  which  will  Justify  a 
divorce  must  be  "without  any  reasonaUe 
csuse."  It  bas  been  held  tbattbe  "  reasonable 
cause  which  Justifies  a  wife's  desertion  and 
abandonment  of  her  husband  must  be  such  aa 
would  entitle  ber  to  a  divorce."  SiiAaeh  v. 
E^ibach.  aufva.  It  baa  also  been  beld  tbaitbe 
refusal  of  marital  intercourse  without  auffldaot 
reason  will  not  justify  desertion.  Beid  v.  Betd, 
31  N.  J.  £)q.  381 :  St^neart  v.  Btewtrt.  wpra/ 
Browne«  Com.  J>iv.  &  Ali.  p.  158. 

It  follow^  that  tbe  denial  of  marital  Inler- 
course  will  not  entitle  a  husband  or  wife  to  a 
divorce,  and  therefore  caanot.be.r^^rdod  as 
such  desertion  aa  is  contemplated  by  the  atat- 
ule.  In  tills  Stale,  courts  derive  their  power 
to  decree  divorices  solely  from  the  statute,  and 
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for  such  cauaes  only  as  bare  beep  deaigniUed 
by  the  Legislatiite.  For  tbe  reasoo  thus  slated, 
we  are  of  the  opinion  that  the  court  below 
oommitted  no  error  in  refusing  to  give  the  ih- 
■truciions  numbered  8,  4,  5,  6  and  7,.i?bicb 
were  aabed  by  the  complatnant. 

The  appeUant  anigns  as  error  that  the  trial 
court  refoaed  to  favn  the  secottd  instrudtloil 
aiked.  by  tbe  compuiDaot,  and  gave  tbe 
teenth  jnatruciioD  aaked^by  defendant,  liie 
second  and  last  clause  of  said  second  instruc- 
tion is  as  tollons:  "  Wherever  force  ftsd  vio- 
leoce,  preceded  by  deliberate  insult  and  abuse, 
have  bcenooce  or  twice,  waotonlyand  without 
proTooatio^  used  bv  the  wife  to  nef  husband, 
then  the  wife  would  be  gtiilt^  in  law  of  extreme 
and  repeated  cruelty."'  This  clause  aonoances 
the  proposition  that  one  act  of  force  and  Tio- 
lence,  preceded  by  InsuUand  abuse^  constitutes 
extreme  and  repeated  cruelty.  Theeighteentb 
instruction  given  for  tbe  defendant  annouiu^ 
the  contrary  of  such  proposition.  We  do  not 
thinl£  that  tibe  error  thus  complained  of  is  well 
assigned.  In  the  late  wprk  of  Bishop  on  Mei^ 
riage.  Divorce  and  Separation,  ^Tol.  1,  ^  1608), 
it  is  said:  "  The  woids  in  Illinois  are  '  extreme 
and  repeated  cruelty;'  and  it  is  plain  that  a 
Hiogle  act,  though  It  may  be  '  extreme '  in  point 
of  cruelty,  is  not  therefore  'repeated.'  Tbe 
consequence  of  which  is  that  there  cuu  be  no 
one  act  of  violence  which  aloite  will  bring  a 
case  within  tbis  statute."  In  Vistunv.  Vignet, 
16  111.  186,  one  act  of  violence,  together  with 
unkind  treatment  and  tbe  useof  barw  language, 
was  held  to  come  far  short  of  what  the  statute 
meanaby  "extreme  and  repeated  cmelty."  In 
Barman  v.  Barman.  18  111.  86.  we  said:  "This 
court  in  Aintiy  v.  JWnUy.  16  111.  120,  an^  in 
Viffnot  7.  Viffnot.  IS  111.  186,  has  held  that  one 
Instance  of  personal  violence  did  not  constitute 
a  statutory  cause,  although  coupled  with  abus- 
Ire  and  derogatory  language."  In  Ik  La  Hay 
Y.  2)6  La  Hay,  21  111253,  ne  said:  "Aad 
when  the  Legislature  has  said  that  (uuelty  must 
be  eztfeoM  and  xepeated,  to  oooalittite  a  ground, 
tbe  eourta  cannot  aay  that  'a  single  act  will 
snfHea"  See  also  TitHfiti  r.  TmiiU.  31  111. 
488.  In  Bmbree  t.  Smbree,  68  HI.  394,  this 
court,  speaking  through  Jfr.  Justice  Walker, 
said:  "It  is  a  positive  requirement  of  the 
statute  that  there  shall  be  extreme  and  repeated 
cruelty  to  authorize  the  courts  to  dissolve  tbe 
marriage  tie.  One  act  baa  not.  In  tbis  State, 
been  held  to  answer  iba  requirements  of  tbe 
statute;  and  the  uniform  construction  given  to 
the  Act  by  tbis  court  ...  Is  that  tbe  cm- 
el^  mnsiKioDsiGt  In  physical  violence,  and  not 
in  angry  or  abusfve  epkhets,  or  even  profane 
language."  In  Famhtm  t.  Famham^  78  III. 
407,  althourii  abtulTe  languaee,  used  bv  a  hus- 
band towards  his  Mife  in  pnvate,  ana  in  tbe 
presence  of  strangers,  which  consisted  of  false 
charges  against  her  virtue  and  fidelity  to  her 
marriage  vows,  was  allowed  to  he  considered 
1^  tbe  jury  aaciiaiacterizingiiiaaolaof  pbysp 
Ktl  cnielty,  yet  two  distim^  '•ota  of  puwMial 


rioleaoe  to  tbe.  i^e  were  clcatly  proven.  In 
Hendetionv.  Eendetion,8»  III.  248,  we  again 
said:  "This  court  .  .  .  has  held  that  it 
[extremeand  repeated  cruelty}  musLMbddily 
barm,  in  contradistinction  to  mere  harsh,  or 
even  (^prohrious,  langufige,  or  mere  mental 
suffering  that  t^ie  crneltj^  must  be  grave,  an^ 
endaojier  life  or  limb,  or,  at  any  rate,  subject 
the  person  to  danger  of  great  bodily  harm." 
See  nlso  Cotirsey  v.  Coureey,  60  III.  186.  In 
Wani  Y.'Word.  108  IH.  477,  nWiough  ft  Vaa 
said  that  extreme  and  protracted  suflerfig 
migbt  be  produced  primarily  by  operating  on 
the  mtod  alone,  ami  that  threats  of  pbysrtal 
violence  and  false  charges  of  adnltcnr,  mail- 
dously  made,  wen:  competentevideoceto  prove 
cruelty,  yet  it  is  at  the  same  time  tbe  pTatn 
doctrine  of  that  case  that  the  threats  must  be 
snch  as  raise's  resRonrfble  apprehension  of  bod- 
ily hurt,  and  must  be  accompanied  or  followed 
by  acts  of  actual,  malicious,  physical  violence, 
and  must  serve  to  magnify  the  atrocity  of  such 
acts.  It  is  also  there  said  that  any  willful  mis- 
conduct of  the  husband  which  endangers  the 
life  or  health  of  the  wife,  which  expnses  her 
to  bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  misafe,  is  extreme  cruelty, 
and  that  "many  acts"  are  not  necessary  to 
constitute  such  extreme  cruelty;  yet  it  ia  no- 
where intimated  that  there  can  he  repented 
cruelty  without  xaote  (ban  one  act  of  violence- 
On  the  contmrv,  tlw  Fumham  Gate  is  quoted 
with  approval  in  the  Wai'd  Que.  and  the  proof 
in  the  latter  case  showed  that  the  husbaoa  had 
committed  four  or  five  distinct  assaults  and 
batteries  upon  bis  wife,  apparently  without 
provocation,  and,  in  addition  thereto,  had  in- 
sulted and  abused  her  constantly  for  three 
years.  Even  in  Sharp  v.  Sharp,  116  HI.  600, 
where  the  circumstances  were  peculiar  and  of 
an  unusual  character,  it  was  shown  that  the 
husband  had  been  guilty  of  at  least  two  acta 
of  physical  violence,  although  they  were  sepa- 
rated from  each  other  by  a  considerable  pmod 
of  time.  Id  the  case  at  bar  tbe  husband  Is 
chaKfhig  the  wife  wHh  extreme  and  repeated 
cruelty,  and,  In  such  case,  "  it  Is  not  sumcient 
to  show  acts  of  violence  on  her  part  towards 
him,  so  long  as  there  Is  no  reason  to  suppose 
he  will  not  be  sble  to  protect  himself  by  a 
proper  exercise  of  bismultal  powen."  Do  Let 
B^v.  Dt  La  Bay,  $upra.  i 

We  do  not  think  that  the  court  erred  In  re- 
fusing to  instruct  the  lury  tbat  one  act  of  force 
and  ^olence,  precedea  by  deliberate  Insult  and 
abuse,  even  tbongh  coramltted  wantonly  and 
without  provocation,  was  sufficient  to  consti- 
tute extreme  and  repeated  cruelty.  Several 
other  objections  are  made  by  the  appellant^ 
based  upon  the  giving  or  refusal  of  instructions. 
After  a  careful  examinalloo  of  all  the  insttuc- 
liona  in  connection  with  the  evidence,  we  find 
no  sufQcient  reason  for  disturbing  the  result 
reached  by  the  lower  courts. 

The  Ji^ffmerU  cf  UU  AppMaU  Otmrt  it  qf- 
fimud. 
M 
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J.  J.  STEYTLER  et  at..  Doing  Bagtnen  as 
Uw  YougbtogtwDj  CcmI  Co..  Limited,  Sj^. 

(.  I 

1.  Thm  **ftill  n«Be**  of  a  member  of  a 
limited  pwtaersblp  k  Blirned  to  the  state- 
meot  M  required  hj  the  Act  of  1874  wbeo  Slffned 
In  tbe  form  habituallr  used  by  him  in  buBtniw 

.  and  h7  whlcta  he  Is  known  in  theoommunlty, 
altboui^  tt  otmstato  only  of  ■  Bunuune  sod  li^ 
tlaH. 

8*  A  description  of  MTeral  trmcte  of 
lead  acquired  by  dURarent  tttlee  bnt 
mei^ed  toother  for  coal  worfca  -with  • 

valuation  ae  one  tract  cotiBtitutes  a  sufficmit  de- 
■crlptfoo  and  valuation  In  a  schedule  of  property 
•ubacrlbed  to  a  limited  partnerablp. 

8.  A  deaeriptl<m  nl  bwlldinge,  enylnee 
and  other  ^wpertybelooglnc  to  coal 
works  is  BulDcient  in  a  schedule  of  property 
subscribed  to  a  limited  partnership  if  It  tdentlQea 
the  property  so  far  that  a  creditor  or  sheriff 
oould  go  upon  the  land  and  Identity  or  tevy  up> 
on  It. 

(jBDuaryl,  1898.)  " 


APPEAL  by  detendanti  from  •  jodrment  oC 
tbe  Oooit  of  Common  Pleas,  »o.  1,  for 
Allegheny  Coaoty.  Id  favor  of  i^nttff  in  aa 
action  brongbt  to  render  defeodanta  peraonaBy 
liable  for  debts  due  by  a  Ann  wbicb  they 
allqied  to  be  a  Hmilad  partoership.  KetenM 
l^e  acbednle  of  tbe  property  onntribated  to 
the  capital  stock  of  tbe  concern  set  out  aeTenl 
tracts  of  land  described  separately,  bat  rained 
together  fn  a  lamp  as  a  coal  mine,  and  also 
baildinin,  tools,  Wbtcles,  machinery,  etc.,  and 
was  signed  by  all  bnt  one  of  tbe  partnera  with 
tnitisls,  followed  by  the  sornsme,  wlihont  giv- 
ing the  Christian  aod  middle  names  In  full. 
Further  facts  are  stated  in  tt»e  opinion. 
Meatrt.  W.  F.  McCook  aod  James  C 
Dotj-,  for  appellants: 

At  common  law.  a  man  may  adopt  any 
name  he  pleasef^  Be  may  change  it  from 
Ume  to  time,  and  nuiy  accept  anfTmake  con- 
veyances, "contract,  sue  and  be  sued  by  his 
reputed  or  bis  adopted  name." 

Lintm  r.  First  Nat.  Bank  of  Kittannina, 
to  Fed.  Rep.  8M;  BfU  r.  Bun  Print  A  P&. 
Co.  HO  Jones  A  8.  507. 

We  have  iKen  unable  to  And  anr  case  grow- 
ing oat  of  the  partnership  Oimitrai  statates  in 
New  York,  Virginia  or  England,  where  such 


Mora.— 2%«  aeguUMon  and  lue  tig  an  inatvUual  of 
It  name. 

The  law  In  regard  to  oames  Is  perhaps  as  good  an 

lllurtration  as  may  be  found  of  tlie  dasticlty  of  the 
common  law  and  Its  capacity  to  meet  the  re- 
quirements of  IncrcASlng  population  aod  dviUia- 
tlon  and  tho  demands  of  business. 

Formerly  tbe  Christian  tmme  was  the  more  Im- 
portant of  tbe  two.  Be  Snook.  2  HIH.  608. 

Coke  BtAtes  that  In  grants  it  was  requisite  that 
the  purchaser  be  designated  l>y  bis  name  of  bap- 
tism and  bis  saroame.  and  that  special  beed  be 
takm  to  the  name  of  bapttsm.  for  tbatamanoen- 
not  have  two  names  of  baptism  as  he  may  have 
dlTersB  surnames.  But  It  tbe  gnuit  was  to  one  by 
description  he  might  take  although  his  Chzlstten 
name  was  mistaken.  And  he  might  receire  a  new 
nameat  confirmation  which  oould  be  lawfully  used 
instead  of  tbe  Christian  name.  Co.  Utt.  8a. 

And  that  seems  to  have  been  the  limit  of  his 
power  to  ofaange  bis  Christian  name.  Tbe  rigor 
with  which  apenon  wMbdd  to  tbeuseof  ttename 
reeelved  at  bapUna  la  Olaetrated  by  the  foUow- 
toftdeolalons: 

An  Indictment  against  Ulsabetti  Newman  aUat 
Judith  Hancock  was  quasbed  because  a  perstm 
could  notbave  two  Chilsttan  names.  Bez  v,  New- 
man,! Baynj.  Bfi2. 

A  process  against  Bvanum  oNos  levanum  Loyd 
Is  void  because  be  cannot  havetwoChrlstfan  names. 
Loyd's  Case,  Noy.  13&.  See  also  East  Skldmore  v. 
Taudstevsn,  Oro.  Kit*.  U. 

A  bond  entered  Into  by  Ddmund  Leusage  under 
the  nanw  of  Edward  Leusage  la  void.  Kent  r. 
Wlohall.  Owen.  48. 

And  where  BdWard  Watklns  wm  (AiUgated  and 
Bdmund  Watklns  sued,  tberc  oould  be  no  recovery. 
Watklm  V.  OUver.  Oro.  Jac.  558. 

One  signing  a  bond  must  be  sued  by  the  name 
wUoh  he  sinied.  Bgrokauui  v.  Sbotbolt,  8  Dyer. 

m. 

■   CMe/JMiee  Popbam  In  Button  r.  Wrlgbtman. 
Popb.  M,  bispeaklng  of  gnnis,  said:  *The  law  Is 
not  precise  In  the  case  of  sumamea  but  for  the 
CbrlBtlan  name  ttalB  ought  always  to  be  pwfeoL** 
14  L.  R  A. 


A  person  might  have  different  snmaniea  and  b» 
wooUbeheldtobecatopped  to  deny  that  a  sor- 
namewUeh  bansedla  a4eedlslila.  BneoskAfar. 
JfiMMHwr  A,  eitinc  S  Benrr  TI.  «e  t  BoOt,  Abr. 

141  ■ 

JMorm  of  tA«  ChrlMan  wme, 

Tbe  doctrine  that  there  oouM  be  but  one  Chris- 
tian name  seems  to  have  been  broadened  so  as  to 
exclude  tbe  acqulsltinn  of  a  name  consisting  of 
two  words  or  of  a  word  and  a  letter  or  Initial. 

Vy  tbe  eunmon  law  e  ton  name  oobsIsu  of  one 
OMattanorglvennameandone  somaaM  or  pet- 
renymlcandtbetwooeostttiMttie  legalBsneeC 
tbe  penon.   Tin  middle  aamea  or  do  not 

affect  tlietog«i  name  aod  they  oMy  Iwlnsened  or 
not,<Hr  a  wrong  Initial  sBsybelnsMtedlnedeedor 
contract  without  aflecUng  tts  validity.  SohoOeld 
V.  JeonlDgs.  68  lod.  232. 

The  law  knows  of  only  one  Christian  name. 
FrankUn  v.  Tatmadge,  B  Johns.  St;  Booaevelt  v. 
Qatdhiier,  8  Cknr.  MSl 

The  Christian  or  first  name  Is  in  law  deDMnlnsted 
the  proper  same:  and  epefson  eanbcvebatone, 
for  middle  or  added  naBSSi  ate  not  reirafJed.  M» 
Spooky  KHUt.  MB. 

The  middle  name  of  s  pencn  k  no  part  of  Us 
name.  Stata  v.  Martin,  10  Ho.  80L 

An  Initial  letter  between  tbe  ChristlaD  and  aar- 
name  Is  no  part  of  either.  BnUton  r.  Seymour,  4 
Watts,3»;  laaatev.  WUcUVUflTi:  Bart  v.LUhS. 
eey.  17  N.  H.  285, 48  Am.  Dec.  Wl;  Allen  v.  Ihykir, 
30  Vt.  om:  Bletob  v.  Jobneon,  ttOL  lU;  ThMnpeoo 
V. Lee, SI  m.tHt. 

Ofoounwlf  the  middle  tnltfal  is  no  put  of  tbe 
name  its  nae  or  omtsslon,  or  even  a  mMake  tn  re- 
gard to  It.  h  tannaterlai.  and  so  ttfaa  beeoMd. 

Tbe  omission  or  insertion  of  tbe  middls  name  W 
of  tbe  initial  lettorof  that  nam*  In  a  deed  to  IsB- 
matertaL  Oames  v.BtOes,  V  D.B.  14Pst.ar.10L 
ed.  478:  Fink  v.  Manhattan  B.  Od.  A  M.T.  8.  A 

That  one  described  as  Margaret  A.  GMdInai 
In  adeed  signed  It  as  Margaret  B.Oiddtai|a  to  tab. 
material.  EnOtlDe  v.  Davis.  IS  lU.  a&. 

Where  it  was  doubtful  wbetbsr  tbe  middle  MAar 
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Lavuk  a  Rand  Fdwmb  Oo.  v.  Stkttlkk. 


ssKxrhitkHUi  extst,  coveriog  tbeqaestloo  lo  con- 
troversy in  tbtB  case.  A  statute  of  Oeorgta 
lequtm  tbai  the  names  of  the  panel  of  jurors 
•ball  be  delivered  to  tbe  defendant  lo  capital 
caties  before  tbe  trial.  Upon  tbe  questloo  be- 
ing raised  before  trial  tbat  tbe  name  of  a  jury- 
man called  (o  serve  in  tbe  trial  was. not  given 
tbe  prisoner,  but  only  bis  initials,  tbe  objection 
was  overruled  and  tbe  defendant  convicted, 
iriUi  tbe  JuivmaD  sitting  who  had  been  ob- 
jected to. 

Minor  v.  State,  68  Gft.  818.  Bee  also  Pietdt 
T.  State,  62  Ala.  848. 

Tbe  statutes  of  New  York  require  tbat  elec- 
tions for  public  offices  shall  oe  hy  ballot, 
"  wblcb  bajlot  shall  coDtaio  tbe  name"  of  the 
csodidale,  and  tbat  "  tbe  inspectors  shall  set 
down  In  writing  the  'names^  of  the  persons 
voted  for."  Henry  F.  Tatea  was  a  candidate, 
and  rotes  were  cast  for  EL  F.  Tatea,  and  were 
received  trv  tbe  court  upon  proof  that  he  was 
to  known  in  tbe  commanity. 

Beopk  V.  Ferguton,  8  Cow.  102. 

In  the  followiog  cases,  wbere  statutes  re- 
quired a  true  btn  to  be  returned,  "signed  by" 
or  "  under  tbe  band  "  of  the  foreman,  inltiala 
were  sustained  as  equivalent  to  tbe  ChrlsUan 
name  of  tbe  foreman. 

Com.  V.  Hamilton,  15  Gray,  480;  Eatterting 
■V.  SUxfe.  85  Miss.  910;  State  v.  Taggart,  86 


Me.  BBS;  Andenon  v.  8taU.  M  lod.  89;  Mate 
T.  Oroome,  10  Iowa,  808. 

Metara.  J.  S.  FerguMB  and  B.  G.  F«r> 
gyamim,  for  appellee: 

If  parties  seek  to  have  all  tbe  advantages  of 
a  partnership,  and  yet  limit  tbelr  liability  as  to 
creditors,  they-  must  comply  strictly  with  the 
Act. 

Malon^  V.  Brwe,  94  Pa.  982;  Miotr.  Bim- 
rod,  108  Pa.  560:  Nite  Nat,  Oa*  Wt  App,  10 
Cent.  Bep.  805,  118  Pa.  486;  BiU  r.  BMler, 
127  Pa.  145. 

When  the  Ijeglslature  said  that  tbey  should 
set  out  their  full  names.  It  is  no  answer  to 
admit  that  they  have  not  set  out  thdr  full 
names  and  then  say  tbat  they  have  set  out  tbe 
oamea  as  tbey  usnallv  wrote  tbem.  A  full 
name  condsts  of  one  Christian  or  given  name 
and  one  surname  or  patronymic;  the  two, 
using  tbe  Christian  name  first  and  the  sur- 
name last,  constitutes  the  legal  name  of  tbe 
person. 

SchofiOd  V.  Jmningt,  68  Ind.  288:  Vavter  v. 
OmUand,  55  Ind.  878;  fYank  t.  Levit,  5  Robt. 
5M. 

The  plain  object  of  the  provision  In  the  anp- 
plemeota^  Act  was  to  enable  tbe  creditors  to 
ascertain  precisely  of  what  the  property  con- 
sisted, and  to  judge  of  its  value.  It  Is  no 
defense  tbat  the  credttors  bad  actual  knowl- 


of  the  name  under  which  plaintiff  contracted  was 
-W"  or  '^H'*  tbe  court  held  tbat  H  was  Immatertal 
cince  the  letter  was  no  part  ot  bis  name.  Milk  v. 
CbrtBtle,  1  Hill.  1QS. 

A  serrloe  of  notice  hy  pubHoatlon  Is  not  vo>4 
because  of  tbe  tnsertlon  of  thewronir  InttlBl  be- 
tween plaintiff's  CThrlstiao  and  samames.  Morgan 
V.  Woods,  SS  Ind.  24. 

The  omission  of  tbe  initial  letter  of  the  middle 
name  In  tbe  appointment  of  a  jnstfoe  of  the  peace 
iB  immatertal  and  be  mtj  oflBdate  nuder  such  sp. 
polDtment.  Alexander  v.  ITIlfflortb.  S  Afk.  4I8l 

Tbe  omIBrion  of  tttt?'  middle  letter  from  the  name 
of  ■  witness  Is  Immaterial.  Ballivan  r.  State,  6  Tex. 
App.88BL 

A  man%  name  may  be  forired  by  a  Blgnatore 
which  loaves  onttbe  mhliUo  letter  of  It.  Oototied's 
Osse.fl  CItr  Hall  Recorder.  26. 

where  one  enrolled  in  a  mlUtla  oompanv  as  J.  F. 
appeared  and  answered  to  his  name,  the  oli^ 
tbat  bis  true  name  was  J.  A.  T.  la  no  defense  to* 
prooeontion  for  not  t>etng  duly  equipped.  Wood  v. 
netOher,8N.  H.  81. 

Tbe  rule  tbat  a  CbrtsHan  namemust  codSW  of 
Imt  one  word  has  not,  however,  been  unlvemallr 
adopted.  It  baa  been  beld  that  a  man  ma;  be 
known  by  two  or  more  names  whlob  taken  tofretber 
constitute  hia  Chrlstlon  name.  But  It  oaimot  be 
ulaimed  that  he  Is  commonly  known  hj  a  name 
composed  of  an  >ppellate  word  iweoeded  or  fol- 
lowed  by  a  letter  onljr.  Ktnr  v.  0ntc*lB8,l8N.  H. 

a». 

In  llaawwhiuetta  the  middle  name  or  InttlBl  Is  a 
part  of  a  penoo^  name  and  cannot  be  dfsmmided. 
Parterr.  nuker,  8  Kew  Bnff.  Bep^  114, 1«  Haas, 
8S0. 

Wbere  (%arlea  Jones  was  tbe  Christian  name 
given  to  a  person  by  the  name  of  Hall  he  owanot 
belawfuUr  enrolled  In  a  mtlWa  oompany  1^  tbe 
Dame  of  Charles  Ban.  Com.  v.HaU,8mk.tR 

■Hm  right  tense  a  letter  etag»yor  In  eombttmtfon 
with  another  Mter  or  with  a  word  aa  a  Obrlstten 
name  haa  been  reoognlaed  although  oonrta  are  not 
ret  agreed  that  tt  mar  be  done,  and  aa  appean 
from  tbe  oaaea  eltad  above  the  wefgM  of  an- 
tbcTtty  mar  be  saM  tobeagataakM. 
14L.aA. 


It  has  t)een  beld  that  L  Bhakspeare  mar  be  as- 
sumed by  tbe  oonrt  to  tw  a  man's  Christian  name. 
Lomax  v.  Landella,  •  6.  B.  677. 

80  It  was  held  that  a  ooneonant  cannot  be  taken 
to  be  the  Oirlstlan  name  of  a  person;  benee  a  dee- 
lanitlon  against  Jobn  H.  Knott  ta  dennrrablt. 
Klnnersler  v.  Knott,  TAB.  oaO. 

BotlB  Keg.  V.  Dale,  6  Bng.  L.  A;  Bq.  810,  1»  Jm-. 
607,  Xord  Campbell  said  be  couM  not  agree  tbat  a 
consonant  oouM  not  lie  a  CArlttlan  name  while  a 
TOwel  ooutd  be,  and  h^  that  Lee  B.drl.  H.  migbt 
be  Christian  names. 

In  this  country  a  man  mar  take  the  letter^  A. 
W.  for  hu  flrat  name;  f or  ttiere  b  no  anion  between 
oboroh  and  state  and  no  Obligation  onlwrentBto 
baptise  tbelr  cUldren;  the  first  name'  tnaybe-SB 
often  changed  as  tbe  patronymic.  City  Covnell  v. 
King,  4  HcOord,  L.  1B7. 

SoJ.W.  mar  oonalltntetbtf Obrlstlan  nameotpi 
paiaoiL  -Tweedy  v.Jarvfti.8r  Conn.  41;  ' 

"Jtantor"  and  "sCTrtor." 

It  has  been  held  that  If  father  and  son  have  tbe 
same  name  a  mentfon  of  U  prima  fade  refers  to 
Uie  father.  Iieplot  v.  Browne,  1  Salk.  7;  eweeUar 
V.  Iitowler.  1  StaHL  Mt  Hussey  v.  Hussey,  I  Oomyn, 
sn;  WItsen  v.  Stobo,  Hob.  880a. 

Id  conseqaenoe  of  this  doctrine  acme  early  cases 
h«M  that  U  It  Is  desired  to  dealrnate  tbe  aoa  "Jr." 
mustbeadded.  Btatev.  TtttuBa.SH.  H.  OB, 

So  wfaeie  father  and  wm  of  the  aame  name  rcaUe 
fai  the  same  town  It  aeema  that  tile  omMon  of 
"Jr."  m  a  writ  against  the  son  (»  good  oawe  at 
abatement.  Sum  v.  BndasTi  Qolnoy,  9. 

Although  the  elder  of  two  pemona  of  the  aono 
name  Tteed  not  be  designated  tpedoBr  as  such 
when  referred  to.  Bex  v.  Bailey,  T  car.  ft  P.  K4,  - 

And  the  weight  of  antborltr  is  that  "Jimlor"  is 
nopartof  amanlsname.  jamcaoo  T.  Isaaoa.  1g Vt. 
an  stats  T.  flra&t,  n  Wai  m;  Brnmard  v.  Smphto, 
flTL  1%  Ooft  V.  Starkweather.  8  Oimo.  SML 

Boadaughter  «f  the  same  name  aa  her  mother 
maybedeslRnatedbrtbe  name  wtthoot  tbe  wort 
"Junior."  Ofairv.Pe»ee,8Bnm.*AU.«ni 

One  to  wbom  a  aoae  is  aaftnad  withoat  tt*  iMI. 
tfOB  of  tbe  wort  x^nAie"  to  Us  BMM  mar  Sl^  ft 
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eAgt  of  the  ftcta  required  to  be  aet  oat  on  the 
recorded  statement. 

Bhebhy.  Strong,  138  Pa.  815. 

A  general  description  oF  the  extent  of  the 
property,  or  a  lumpiog  vaJuattoo,  is  aot  such 
8  schedole  as  the  Act  recniires. 

Malime»  t.  Brvee,  94  Pa.  249. 

The  law  contemplates  property  arailable  for 
the  business  of  the  compftiiy  ana  the  payment 
«f  its  debtA 

Vanhome  t.  Oorvoran,  4  L.  R.  A.  886,  127 
Pa.  265. 

The  oupstlon  of  what  ooastitutfls  the  fnll 
name  la  further  developed  in  a  brief  filed  by 
Hessrs.  John  S.  Ferguson,  E.  G.  Ferguson 
and  Jamea  U.  Porte,  in  the  case  of  Carroll  v. 
Qmring,  argued  at  the  same  term  with  this 
one. 

The  effect  of  designating  a  caudidale  for 
eleciioD  by  bis  intttals  has  beeu  variously 
decided.  . 

Ptoale  T.  deott,  16  Mich.  383,  97  Am.  Dec 
141;  /VopfsT.  Fergitmn,  8  Cow.  102. 

On  examinntion.  however,  it  will  be  found 
that  where  the  ioitiHls  were  held  to  be  suffi- 
cient such  rulinff  was  based  upon  the  proposi- 
tion that,  th<^  identity  of  the  person  being 
established,  the  citizen  voting  should  not  be 
disfranctiised  bv  reasou  of  the  informality. 

Men  sue  and  are  sued  every  day  by  their 
initials.    After  judgment  no  advantage  can  be 


SuFBffifB  Cduhil    '  Jam., 

taken -of  this-  fact  But  in  the  ease  of  the 
plaintiff,  the  defendant  at  the  be^anineof  the 
suit  could  compel  him  to  amend  by  setUng  out 
his  Christian  name. 

Walgamood  v.  BantMph,  23  l!{eb.  408;  FM£r 
T.  NarUiTup.  7  L.  R.  A.  «S8t  79  Mich.  S87. 

In  this  State  it  was  said  that  an  initial  Irtter 
interposed  betwixt  the  Christian  and  surname 
is  no  part  of  either. 

Brattan  v.  Seymour,  4  Watts,  388. 

On  the  other  hand,  it  is  held  in  Haasacha- 
ntta  that  the  middle  name  is  pait  of  the  name. 

dm.  T.  Shearman,  11  Club.  546. 

Even  In  Pennsylvania  the  omission  of  the 
middle  letter  in  a  jmme  in  the  jad^meot  index 
is  fatal  to  B  Hen. 

ButchtMoJt'i  App.  93  Pa.  186. 

A  man  may  have  divers  names  at  divers 
times,  but  not  divers  Christian  names. 

Co.  iatt.8a. 

Mitchell,  J.,  delivered  the  opinion  of  the 

court: 

The  Limited  Association  Act  of  3d  June, 
1874,  waa  a  wide  departure  from  the  principles 
of  thecommon  law  governing  partnerships  and 
the  liabUily  of  the  individtui  partners  to  the 
firm  creditors.  It  was  not  the  ArsL  dot  has  it 
been  the  last,  of  such  chan^  On  the  con- 
trary, it  is  but  one  step  in  a  line  of  con  cessions 
to  the  business  views  and  liabita  of  a  oommer- 


good  title  bjr  assigning  it  with  the  word  added  to 
his  name.  Joboson  v.  Blltooo,  4  Huoiae.  6S7. 

The  jonnger  of  two  persone  beartng  the  saoie 
name  m&y  property  be  enrolled  in  a  mlUUa  oom- 
IMUijr  under  tats  name  with  the  word  **Seoond" 
added  as  well  aa  with  the  name  "Junior,"  as  neUber 
worA  la  a  patt  of  hla  nama  Oobb  v.  Loaaa,  U 

A  road  commtesloner  elected  under  bis  name 
with  the  appellation  "Jr..*'  added,  may  lawf  ally 
Bign  blB  returas  with  that  word  omitted.  People 
T.OoUln8.7J(Ane.SnL 

One  wbohaa  brought  an  action  wttbout  aM&v 
"Jr..*^  to  hts  name  upon  a  writtra  promise  to  htm 
as  "Jr.,"  may  lawfuU;  amend  bo  as  to  show  that  he 
wasihepayee.  JUeoaldv. Howe,  18 Haas. SOB. 

There  la  no  variance  between  a  deatamthmoDa 
note  made  to  Samael  Headley  and  proof  of  one 
inade  to  Samuel  Headley,  Jr.  Headley  v.  Niaw.  W 
1U.8S4. 

Blf^t  tp  ehano^  name. 

There  la  an  eariy.oaie  wMob  tended  to  relax  the 
■triot  rule  ot  (be  oommon  law  as  stated  above. 
Aa  action  was  brought  against  BenJamittWalden 
and  he  pleaded  that  be  was  bapClMd  Jofai  and  was 
never  known  as  JMnJamta.  nie  court  bald  that  a 
tntreiEM  (tf  the  allegalioa  that  be  was  aeTCr  GBUed 
BeojamlD  was  vood,  sod  stated  that  It  was  notsuffl> 
Olent  to  show  a  bap  dsn  by  a  name  withoat  alao 
ahowlag  that  he  badalnnya  been  called  and  known 
by  It.  Holmanv.  Wald«E^18alk»flk6Hod.31S.; 

That  case  to.  .hcwever,  tftoo  veported  In  9  Ld. 
Baymi  ICIS,  where  It  seemsto  turn  on  tbeprtDolple 
tUat  the  plea  was  bad  in  that  it  would  have  been 
siAclenkto  tuve  pleaded  matter  ot.  bapttsn. 
and  that  It  was  onade  bad'  by  showing  that  be  was 
never  oalM  or  known  any  other  name,  fuob 
aUegaUon  mailing  U  merely  dilatory  and  not  being 
to  the  martta.  '        •        .  i 

'And'ltraaeBW  thait  now  a  nan  nuay  vbaoge  either 
bteOhrlatlan  or  sunMH«Mi  — »'"^"f  andas.orten 
astie.detlicibif  foT.an3taBiestpun>ess,and  itdoee 
amtMHilt  itLlnlHir  tethMncasoas.  . 
.  ^pernoa  awky.legaUy  nana  JklnaeU.  change  ble 
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aaioe,  or  aoQulre  a  oaine  by  leputatiOD  or  gcnanl 
BMmorbablt^  Kiatend  v.  Mew TorfcP«kODb* 

Daly.mk 

Bven  at  oommon  law  a  man  nlgfat  lawfully 
ohangehtssuoiameand  wasbouodtvanyoontniot 
Into  wtilch  he  mlgbt  enter  under  an  adopted  or 
reputed  name.  Linton  v.  Fltat  Nab  Bank  of  Kiw 
tamdng,  10  Vad.  Rep,  MT. 

There  is  nothing  to  prevent  a  man  from  ebamc- 
IngbtanameUbeaodeslna.  iIe8no(d[,3HUt.Stt. 

Tbenaan  wUoh  a  man  **alwaTS  rait  by,"  which 
be  deeteed  tobe  his  namein  taJadylVdeolaiatlon. 
and  by  whtoh  hla  mother  bad  always  known  Ma, 
Witt  be  demned  to  be  his  right  name  althoagh  one 
witness  teatliled  that  he  was  baptlaad  by  aactber 
name.  WnfteU  v.  State, »  Neb.  ttd 

Where  a  penon  la  rightly  deaerlbed  the  naaw' 
Qt  HdWHd  in  the  body  of  a  deed  hla  mistake  to 
exeontlog  It  by  the  name  of  Edmund  la  immatcrlaL 
UUdleion  v.  Fbidla, »  CaL  8L  . 

A  penon  must  be  sued  upon  a  bond  bytbeChrtf* 
tloo  name  wbloh  he  baa  attached  to  It.  If  otnler- 
UoD  is  made  that  such  Is  not  bis  name  it  may  be 
xvf^eA  that  be  is  known  as  well  tar  one  nam*  as 
the  other  and  the  bond  wiU  be  evManea  oC  it. 
OoulU  V.  Baraes,  3  TaunL  604. 

To  a  plea  ot  mimomer  it  tsauOcieottanflyUNit 
the  party  la  known  aa  well  by  one  name  as  by  tne 
other.  Selmaav.  Sbaokelford,nOa.61& 

Where  A  person  had  signed  a  oontiaet  wUh  the 
Initials  of  his  Christian  names  and  hts  surname,  and 
had  bem  arrested  inan  action  growing  oat  of  such 
contract  by  a  wrong  middla  name,  the  court  aaid 
that  It  be  bad  led  the  other  party  to  know  him  by 
a  name  which  was  not  bis  Christian  name  be  cooM 
iMteomptaiplf  hewaa  sued  by  sooh  wroog  name. 
Newton  v.  Mn«weUt »  C^omp.  *  J.  UA 

Oae  may  lawfuUr  tak^  upon  httaaeU  a  sunuune 
for  the  pwrpoae  of  brtngtng  UmasU  witUn  ibe 
terms  at  a  vUi  which  provides  that  no  ptiaon  can 
take  tM  estate  unless  ha  takes  aoch  nsmc  The 
oouct  faJd  «  name  amuned  Iv  the  voluptaiy  act  of 
a  jwiw  man  at  the  outset  of  his  life,  and  adcipud 
\^  atl.wbcjuiow  .fahn.  and>br  whfoh  he  isoonuaot. 
1y  called,  becofnsaa  yiusk,  and  as  cOeouiaU}-.  hts 
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age  and  coitaniilDlty,  and  It  should  be 
construed  in  the'  spirit  of  its  enactment.  A 
rcTiew  of  the  coui^e'of  Ifegislation  may  help 
vs  towards  the  true  intent  of  the  atalute.  The 
Act  of  the  21§t  of  Hbrcb,  1888,  (Pub.  Laws, 
148,)  Was  an  elaborate  scfaeme  for  the  intro- 
duction of  a  new  kind  of  partnerBhlp,  not 
previously  known  to  the  law.  One  or  more 
general  partners  were  required,  and  tlicy  alon^ 
were  authorized  to  tranaact  the  1)11810689  or 
sjgD  the  firm  nam^,  and  their  names  aione. 
Witboat  Uie  word  "eomtMoy"  or  other  general 
term,  toxM  appear  lo  the  firm  tllle.  The 
special  partnera  must  contrfbute  actual  cash 
as  part  of  flie  capital,  could  not  withdraw  any 
part  of  it  during  the  term,  nor  receive  profits, 
or  even  interest,  which  lessened  its  amount, 
and  any  violation  of  these  provisions,  or  any 
parttchMtion  in  the  transactioo  of  the  liuiioen 
with  toe  public,  or  the  appearadoe  of  their 
names  in  the  firm  title,  subjected  tbem  to  be 
treated  as  eeneral  partners.  A  certificate  of 
the  facts  baa  to  be  sworn  to,  ackoowledgcd  in 
the  manner  of  acknowledgment  of  deeds,  and 
recorded,  before  the  partnership  was  legally 
constituted;  and  soy  change  as  lo  any  fact  set 
forth  in  the  certificate  must  be  a^in  certified 
in  like  manner  on  penalty  of  liability  of  all 
j>uUes  as  general  partners.  The  infiueDce  of 
oommtm-law  ideas  of  partnership  is  apparent 
throughout  the  Act.    It  was  manifestly  re- 


garded as  an  experiment,  to  be  entered'  upon 
cautiously  and  hedged  about  with  restrictions. 
But  the  Act  met  the  needs  of  the  community, 
and,  in  the  language  of  the  present  hour  it 
had  come  to  stay.  After  more  than  half  H 
century,  it  Is  still  on  our  statute  book  as  the 
basis  of  the  gyatem,  and  every  change  since 
has  been  a  step  forward  in  the  same  direction, 
and  not  backward.  By  joint  resolution  of  the 
ICth  of  April,  1888.  (Pub.  Laws.  691.)  a  part- 
ner, general  or  specif,  or  his  executor,  tn  case 
of  his  death,  conld,  with  the  assent  in  writing 
of  the  others,  sell  and  assign  bis  interest  with- 
otit  causing  a  dissolution,  such  alterations 
being  certified,  etc ,  as  before, '  By  the  Act  of 
the  aiSt  of  April.  1858,  (Pub.'  Laws,  883,)  tb6 
sale  of  n  partner's  interest,  or  an  increitse  df 
the  capital,  either  by  increased  contributions 
from  the  original  partners,  <»■  hj  taking  in 
new  special  partners,  could  be  provided  for  In 
advance  in  the  articles  of  parnienhip  dr  in  a 
separate  Instrument,  such  changes  being  .re- 
quired to  be  certified  and  recorded  as  before: 
but,  most  notable  of  all,  the  omission  to  record 
waa  not  to  work  a  dissolution  as  before,  or 
subject  the  special  partners  to  ^neral  Habili^. 
The  spirit  oi  progressive  legislation  had  A» 
covered  that  changes  which  left  tbe  bold- 
ness intact  or  even  increased  In  >  capital,  did 
not  demand  tbe  punlsbmeotof  special  partners 
by'  imposing  general  liability  for  neglect  of 


name,  M  ttaomrti  be  bad  obtained  an  Aet  <tf  Earlia- 
nMottocODteltonUin.  Doe  v.  Tates,   Bam.  * 

In  KInff  V.  BUIiofCflhurst,  8  Haula  &  8.  2li0.  Abia- 
bam  LaO0ler  waa  held  to  have  .|MOperly  ohaofed 
his  name  to  OeMve  Smltfa. 

In  OulUver  t.  JuOihy,  4  Burr.  U  «.  Xord  Muu* 
field  aeemato  have  tfaou^ht  that  tbe  kiny*!  Ucetne 
or  an  Act  of  Parliament  was  essentJal  to  entitle  a 
man  to  eflauine  a  new  name. 

But  tt  baa  been  deeMed  otherwise.  Daviea  v. 
Lowndes,  1  Kng.  N.  (X  SI8. 

Btwlneta  name. 

In  boHlneas  matters  a  contract  or  obltgatloa  rosy 
be  entered  Into  tqr  a  person  'by  any  name  be  may 
cbooae  to  aname.  Bell  v.  Sue  Print.  Pub.  Co.  10 
Jones  &  8. 670;  Be  Snook,  2  Hilt  6«8. 

One  may  carry  on  bueiaeee  In  tbe  name  of  taia 
a^Qt.  Cbandler  v.  Coo.  H  N.  H.  661. 

Julia  Graham  may  biwfully  carry  on  butdnen 
underthenameofFrcemaDOnibam,  Agent.  Qra- 
bam  V.  Elszncr,  28 IIL  App.  209. 

Ad  individual  may  do  business  under  a  corporate 
name.  Bryant  v.  Eastman,  7  Cusb.  Ill:  Puller  v. 
Hooper,  3  Gray.  m. 

A  buslnees  name  can  consist  of  a  combination  of 
initials  witb  the  surname.  Oakley  v,  Pegler,  80 
Seb.  tiSB. 

Whether  or  not  a  re-arrangenieat  of  a  person's 
Christian  oamefi  or  the  eubetltullon  of  one  for  an- 
other will  make  a  flctf  tlous  or  assumed  name,  with- 
in tbe  meanlDR  of  a  clause  of  a  Are  msurance  pol- 
Icj'  vacatins  It  if  obtained  under  a  flotltlous  or 
assumed  name,  is  a  queetton  for  the  Jury.  Pollard 
V.  PidellQ'  P.  Ins.  Co.  (8.  Dak.)  Feb.  11,  ISM. 

In  Hew  Tork  there  is  a  statute  maUnfr  it  a  penal 
otTease  for  a  person  to  obtain  credit  by  cnrrylng 
on  bis  business  under  an  assumed  n^e.  Barron 
■c.  YOBt,  86  N.  T.  8.  R.  880., 

jStflmotures  and  indonemmtt  on  voamertial  papa: 

InlUals  are  eooufrb  to'  charge  one  as  indorser  'of 
«  ctieck.  Herohants  Bank  v.  Spicer,  B  Wend.  U3. 

The  Indorsement  of  tbe  mitiala  of  three  names  of 
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itae  bolder  on  dne-bUls  is  anfflolent  to  transfer  title 
to  tbem.  Weetoo  v.SlyerB.  SOUL  43S. 

A  bill  may  be  lawfully  Signed  by  Initials.  Palmer 
r.  Stevona,  1  Davles,  471. 

An  Indorsement  may  be  made  shnply  by  Oyoree. 
Brown  v.  Bntoben  *D.  Bank.  9  HID.  Ml. 

A  person mayblodblmseHbyslgnlnganammed 
name  to  commercial  paper.  Grafton  Bank  v. 
Fiandere.  i  N.  H.  S90. 

A  note  asslipied  to  C.  B.  Boiteia  may  be  nied  by 
Oiarles  B.  Bogera.  Blroh  v.  Bogers,  3  Uo.  887. 

One  who  baa  placed  aficttttousnameoacommpr- 
clal  paper.  Which  Is  taken  by  a  third  person  In 
Ijmorance  of  the  fact  that  he  signed  It  and  without 
relying  upon  him  as  security,  Is  not  liable  oo  tUs 
bill  if  the  name  Is  not  one  under  which  he  trans- 
acted or  held  blmeelf  out  as  tranaaotlDg  buslnesa, 
Bartlett  v.  Tucker,  IM  Ham.  842. «  Am.  Bep.  »40. 

JTome /or  florri/tno  on  autt. 
Simplyatating  the  initials  of  tbe  Christian  name 
of  plalntlir  tt  not  euflclent  and  will  not  withstand 

a  plea  In  abatement.  Norria  t.  Qraves,  4  Strob.  L. 

se. 

A  suit  cannot  be  carried  on  by  the  initial  merely 
of  tbe  Christian  or  first  name  of  the  plalntlft 
against  tbe  objection  of  defeudaAt!  although  the 
one  commencing  the  action  does  not  know  die  cor- 
rect name.  Fisher  v.  Nortbrup,  7  L.  U-A.  6SB,  79 
Mich.  287. 

It  is  immaterial  if  plaintittleave  the  middle  letter 
out  of  the  name  by  which  he  brings  suit.  Dllts  v. 
Kinney,  15  N.  J.  L.  180. 

The  entire  omission  of  the  Christian  name  of 
plaintiff  in  the  statement  of  a  claim  against  a  dece- 
dent's estate  is  only  a  matter  of  abatement  and  tbe 
objection  may  l>e  obviated  by  amendment  Peden 
V.  RfuE,  ao  Ind.  181. 

Where  plalotlll  f  ued  by  his  auraame  preceded  by 
Monsieur,  and  defendant  pleaded  lo  abatement  a 
replication  that  he  was  known  as  lireO  by  that 
name  as  by  bis  Chrlatlan  muue.  this  waa  held  bad. 
Labat  v.  Ellia,  I N.  C.  SS. 

Where  tlic  CbriBtlan  name  of  plalntUT  Is  given  as 
3.  H.,  oDd  there  Is  nothing  in  tbe  petition  to  8bo,w 
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nwTB  fonnalitles.  The  Act  of  Uaich  81^  186S, 
{Pub.  Laws,  46,)  made  two  important  further 
chaoges:  Tbe  firm  title,  where  there  were 
more  than  two  general  [HUlDers,  may  coDtaio 
tbe  words  "and  compaoy,"  (previously  forbid- 
den.)  tbe  nnmes  in  full  of  all  the  partners, 

a)ecial  as  well  as  general,  being  put  upon  a 
gn;  and  tbe  special  partners  were  allowed  to 
contribute  their  share  of  tbe  capital  in  good^ 
the  value,  however,  being  first  appraised  under 
oath  by  ao  appraiser  appointed  by  tbe  court  of 
common  pleas.  By  tbe  Act  of  tbe  3Lst  of  Feb- 
ruary, 1868,  (Pub.  Laws,  42,)  the  firm  name 
may  consist  of  tbe  name  of  any  one  geoeral 
partner,  with  the  addition  "and  company." 
nt^witbslanding  tbe  name  may  be  common 
to  such  general  partner,  but  the  rign  must  be 


put  up  as  reqolnd  br  tbe  Act  of  188G.  Tidi 
was  the  Mate  of  tbe  fikw  wbtti  the  LmUsiuk 

passed  tbe  Act  of  tbe  3d  of  June,  18ft,  (Pah. 
Laws,  271.)  for  tbe  foraiation  of  partneiah^ 
associations  with  limlled  liablllues,  under 
which  the  present  defendants  were  orgaotxed. 
By  this  Act  no  general  partners  are  required, 
nor  is  any  restriction  put  upon  the  firm  name 
or  title,  except  that  the  word  "limited"  must 
be  tbe  concluding  word.  The  persons  desiring 
to  form  tbe  association  must  sign  and  at^nowt 
edge  a  statement,  setting  forth,  inttr  aiia, 
"\jae  full  names  of  such  persons."  Tbe  Act 
speaks  only  of  "subscribing  and  cootiibutiDg 
capital,"  total  amount,  "and  when  and  bow 
to  oe  paid,"  etc  But  this  being  held  to  mean 
money  cai^tal  only^  a  anpplevient  waa  passed 


that  snob  fs  not  bis  Christian  mune,  a  demurrer  oq 
tbe  ground  that  the  petftJoo  does  not  state  his 
name  conoot  be  sustained.  Perkins  t.  UcDowelt 
(Wyo.)  Jan.  81,1890. 

A  suit  broosht  and  Judgment  rendered  In  the 
name  of  plaintiff  by  inlttals  only  for  hie  gtven 
name  ta  not  open  to  obJecHoa  on  that  Kround  la 
the  absence  of  a  showlni^  that  be  had  anotber 
name.  It  will  not  tw  presamed  that  toe  bad  any 
other  name  than  tbe  tafttsls  used  in  brtawfaig- suit. 
rewlasB  V.  Abbott,  08  Hicta.  m. 

The  ohJeoUon  t  lat  plahittff  la  iDsUtuUng  ao  ac- 
tion has  used  sln)piy  tbe  Inittals  of  hta  OhrieUau 
namea  instead  of  tbe  names  in  full  must  be  taken 
l>y  motion  to  require  the  full  names  to  be  set  out 
or  It  wUl  be  regarded  as  valved.  Wtlguiood  v. 
Bandolpb,  2Z  Neb.  493. 

After  judgment  It  is  too  IfUe  to  object  that  plaln- 
tlfl  sued  by  the  Inittals  of  bis  Christian  names 
rather  than  by  aett|DKouttbe  names  In  full,  slnoe 
be  may  have  had  no  Christian  name  but  simply 
diatlntratshed  himself  \fy  initials  from  other  per- 
sons of  tl^e  same  surname.  Brocdiove  T.  Nlcolet, 
ffi  U.  K  7  Pet.  U3,  8  L.  ed.  ?3I. 

£^eeC  on  oHnfnoI  proeeeutlons. 

Where  the  Indictment  alleged  that  J.  R,  R.  waa 
robt}ed,  and  the  proof  showed  that  J.  B.  B.  was 
robbed,  there  was  no  variance.  Miller  v.  People, 

On  the  trial  of  an  Indictment  for  larcony.  the 
nameoE  tbe  owner  of  the  property  mfly  be  amended 
from  James  Marshall  to  James  Cloero  MaiBtiall. 
Haywood  v.  Btate,  47  Ni^.  1. 

So  D.  W.  Bumidiriee  may  be  antended  to  D.  G. 
Uumpbrlee.  Cnger  v.  State,  4S  Miss.  649. 

But  it  bos  boen  held  In  Ohio  that  if  the  middle 
letter  of  one  against  whom  bur^Inry  was  commit- 
ted Is  set  out,  it  must  be  proved  as  laid.  Price  v. 
State,  19  Ohio,  423. 

Although  tbe  name  given  to  one  at  bis  baptism 
Is  to  be  taken  as  origlooJ.  and  presumed  to  con- 
tinue his  name,  yet  if  dfier  bis  baptism  be  adopts 
and  uees  anotber.  by  which  he  is  snbsoquently  well 
kaowu  in  the  community  where  he  resides.  It  is 
suffloientto  describe  him  jb7  that  name  In  a  prose- 
cutlon  for  lUegally  selling  llgnor  to  him.  Com.  v. 
Trainer,  133  Mass.  4t4. 
jLa  Information  chargfns  tbe  Illegal  sale  of  Itquots 
need  not  set  out  the  middle  tiamo  or  initial  of  the 
one  to  whom  they  were  sold,  and  proof  of  tbe 
middle  name  at  the  trial  will  not  constitute  a  vari- 
ance. State  T.  Fecny,  13  It  1. 637. 

A  complaint  by  Charles  J.  Rock  allegto?  that 
defendant  unlawfully  did  sell  Intoxicating  liquors 
to  Cbarlos  pock  aforesaid  Is  sufBclent.  Com.  v. 
O'Heam.  132  Moss.  533. 

Upon  an  information  for  offering' a  bribe  to  an 
ofDcer  named  Thoinas  Babbs  titere  IS  no  variance, 
thoujrb  tbo  proof  shows  his  name  to  be  Thonias 
14L.tt.A; 


Tyrr^  Babbs.  where  the  etvldeaoe  fuitber  Aews 
that  be  Is  best  ttnown  by  the  name  appearimr  In 
the  iDformatlon.  At^-Oeo.  7.  Baw^kea,  1  Ounpt. 

AJ.iao. 

It  seems  that  ff  a  person  has  bnt  one  CbiMJaa 

name  It  will  not  do  to  use  tbe  initial  letter  of  ft 
merely,  but  the  whole  name  most  be  stated.  CbosD 
T.  State,  K  Ind.  8U.  a  Am.  Rep.  lit. 

AJtbrevMUma,  etc 

The  oonit  may  take  Judloial  notice  of  tbe  abbte> 
vlations  of  a  man's  given  name,  bat  as  to  his  su^ 
name,  query.  Feotoa  v.  Perklna,  8  Mo.  IM. 

A  notice  ooncemlng  a  pauper  whose  CbrMiaa 
name  was  Sally,  calling  her  Sarah  or  Sally  is sufB- 
oieot.  Sbelbume  v.  Rocbeeter,  1  Pick.  410. 

A  court  may  take  judicial  notloe  that  tbe  name 
Christy  or  Christ  McBilienon,  signed  to  a  note,  waa 
intended  for  Cbrtatoptaer  MoBUMnon.  WUkeraoa 
V.  State,  18  Mo.  90. 

An  allegation  of  rale  of  intoxicating'  liquors  to 
Jack  Murphy  is  sunaloed  by  proof  of  a  aiie  to 
Jobo  Murphy.  WaMer  t.  State,  8- Want.  Itopw 
106  bid. 

Skmaiuret^  OtrlaUan  naam  bv tAsfr fnitfala. 

The  reason  of  the  rule  which  required  the  Chrlp- 
tlan  name  to  be  written  In  fi^  In  England  Is  heM 
not  to  exist  in  Klansas,  and  In  tliat  State  no  written 
Instrument  can  be  regarded  as  a  nullity  becauaa 
tbe  Christian  nanieta  not  written  In  fUlL  Pergu- 
soD  V.  Smith,  10  Kan.  402. 

It  has  grown  into  such  tmlTenal  practice  to  slim 
one*a  given  name  by  Initial  that  It  has  bad  tbe 
effect  to  relax  tbe  common-law  rule.  Cummlngs 
V.  Rice.  9  Tex.  52!>. 

'  A  person  may  execute  an  lOBtmment  and  bind 
himself  as  effectually  by  his  Initials  as  by  writinjr 
bis  name  in  full.  Palmer  v.  Stephens.  1  I>enlo.  478L 
'  Corporators  may  sign  tbe  articles  of  aaeoclatloD 
by  Their  usual  signatures,  and  tbe  use  of  Initials  to 
designate  the  Christian  names  Is  hot  ot>jectlonabkb 
State  V.  Beck.  81  lad.  601. 

Wbere  a  statute  required  tbe  voting  pspcis  at  aa 
election  of  borough  councilors  to  be  signed  wttb 
tbe  names  of  the  burgesses  voting,  tbe  parties* 
usual  signatures  are  sufficient,  and  It  U  no  valid 
objection  that  the  Christian  names  i  'IpDoted 
onty  by  the  Initials,  Reg.  v.  Avery,  18      B.  STflL 

Where  a  form  lor  notice  of  claims  showed  the 
PuTStian  names  in  full  it  was  held  that  a  nouce- 
wsfi  sufficient  if  tbe  Christian  Dames  were  repre- 
seuted  by  Initials  only.  Reg.  v.  HartlcpooL  t 
Lowndes,  M.    P.  606. 

Whether  tbe  name  It  P.  0*Nea  signed  to  a  power 
Of  attorney  to  oonvey  land  waa  meant  for  Bm. 
Patrick  U^Neil,  tbe  owner  of  the  land,  cannot  with- 
out oAer  proof  be  snbmitted  to  tbe  Jdry.  Bur- 
ford  r.  MoCuft  B6  Pa.  n.  B.  P.  W, 
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the  Ist  of  Kty,  1876.  (Pab.  Laws,  89.)  autbor- 
izlag  coDtribulloD  "io  real  or  personal  estate, 
miora,  or  otber  property,  at  a  valuation  to  be 
approved  b.T  all  tbe  membera."  The  Act  of 
1874,  it  will  be  seen,  was  not  a  mere  amend- 
ment  or  supplement  to  aaytblnfr  that  went  be 
fore,  but  like  tin  A<A  ot  1886,  a  new  scbeme, 
carefull;  and  elaborately  drawn,  creating  a 
new  kind  of  arliflclal  person,  standtnjc  between 
a  limited  paitnendiip  as  previously  taiowo  and 
a  corporatioD.  and  partaking  of  tbe  attributes 
of  each.  It  was,  however,  a  step  forward  in 
the  same  line  of  legislative  recognition  of 
bustaess  demaods  Dniformly  [Hirsued  since  the 
start,  in  183S. 

With  tbia  review,  we  may  now  turn  to  tbe 
two  points  espedally  involved  in  tbe  present 
case.  And,  first,  we  are  to  Inquire  what  U 
meant  by  tbe  full  names  of  ue  membeia. 
This  phrase  first  matle  Its  appearance  in  tbe 
Act  of  lt)8S,  in  conneriion  witli  the  requircmeat 
that  there  should  be  "put  up  In  some  conspic- 
uous place  Ob  tbe  outride,  aod  in  front  of  (he 
buildinfT,"  a  sf^  on  which  should  be  painted, 
io  legible  English  characters,  "all  the  names  in 
full,  of  all  the  members  of  said  partnership, 
■tating  wbo  axe  general  and  wbo  ans  special 
partners."  Previously  to  this  Act  only  tbe 
names  of  the  general  partners  fwokl  appear  in 
the  firm  title,  and  "without  the  addition  of  tbe 
word  •companv'or  any  other  general  word." 
This  Act  required  the  use  of  tbe  names  of  all 
tbe  general  partners,  except  when  there  might 
be  more  |hao  two,  in  which  case  the  names  of 
any  two  could  be  used  with  the  addlHoo  of  the 
words  "and  company,"  and  the  sign,  as  already 
noted,  "stating  wbo  are  geueral  and  who  are 
special  partners."  This  Isgt  requirement  is  the 
key  note  of  (he  Intent;  it  wa6  to  give  informa- 
tion to  the  public  as  to  the  persons  who  com- 
posed the  firm,  and  the  capacity  in  which  they 
stood  connected  with  It,  as  generally  or  only 
specially  responsible.  The  object  aimed  at 
was  the  idt^nlification  of  the  peraoo,  and  the 
requirement  of  his  full  name  iiad  aothing 
further  io  view.  A  man's  name  is  tbe  dedg- 
nalioD  by  which  he  is  distinctively  known  m 
tbe  community.  Custom  glvesbim  ibe family 
name  of  his  father,  and  such  jinFn<»nerta  as  tau 
parents  choose  to  put  before  it.  and  appropri- 
ate circumstances  may  require  "Sr."  or  "Jr." 
as  a  further  conslltocnt  part.  But  all  this  is 
only  a  seneral  rule,  from  which  the  individual 
may  depart  if  he  cbooses.  The  Lesislalure  in 
1853  provided  a  mode  of  changing  tbe  name, 
bat  that  act  was  in  nfllrmance  andaid  of  the 
common  law,  to  make  a  definite  point  of  time 
at  which  a  obanee^all  take  effect.  But  with- 
out tbe  aid  of  that  set  a  man  may  change  bis 
name  or  names,  first  or  last,  and,  when  his 
neighbors  and  the  community  have  acquiesced 
and  recognized  him  by  his  new  designation, 
that  beromes  his  name.  Two  noted  examples 
are  at  band  for  iUustratton.  The  blunder  of 
the  friendly  congressman  who  Dominated  htm 
to  West  Point  transposed  aod  altered  tbe 
names  by  which  General  Qraot  has  gone  into 
hittory,  and  considerations  of  taste  or  conve- 
nience have  induced  Pre^tidcot  Cleveland  to 
omit  one  of  the  names  bis  parents  bestowed 
upou  him.  A  name,  tbctefore,  is  the  fide  used 
for  the  identification  of  an  Indhridi^al,  and  the 
intent  of  its  reqnlrenient  In  full  Is  certainty  of 
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such  Identification.  The  full  name,  therefore, 
is  no  more  than  the  whole  of  such  title,  as.it 
b  used  by  himself  and  bis  neighbors  ioi  such 
purpose.  To  coDStme  the  statute  to  require 
the  liteial  and  absolute  following  of  the  eotise 
list  of  Dames  wbich  tbe  person  may  have  lud 
bestowed  upon  him  would  be  giving  It  not 
only  a  very  narrow  and  technical  contiiructio4. 
wtJoh  serves  no  purpose  of  tbe  Act,  but  even 
one  which  might  tend  to  defeat  its  real  intrat. 
A  statement  signed  "  Stephen  Qrover  Cleve- 
land" would  not  create  certainty,  but  doubt, 
as  to  its  author. 

.  Tbe  Act  of  1874,  as  already  said,  made  do 
restrictions  upon  the  firm  title,  except  tbe  com- 
pulsory termination  "limited,"and  omitted  the 
requirement  of  the  sign,  but  io  Ueu  thereof 
subatituled  tbe  statement  coniatnlog  the  "  full 
names"  of  tba  penons  compoatng  Oie  assodar 
tion.  This  phntse  was  borrowedf rom  the  Act 
of  1865,  and  its  intent  was  tbe  same  in  both, — 
to  secure  tbe  Identiflcatioo  of  tbe  individual  by 
having  his  name  plainly  set  forth  in  tbe  fdll 
form  bywhicb  tbe  community  would  recognize 
him.  Tbe  appellants  gave  evideoce  that  tbe 
names  as  signed  to  tbe  statemeot  were  in  tbe 
form  habitually  used  by  tbem  In  borineas,  and 
by  which  they  were  generally  known  in  tbe 
community.  This,  If  proved,  was  a  sufficient 
-eampliance  with  the  statute. 

Tbe  Act  of  1836  required  the  special  part- 
ners to  contribute  actual  cash,  and  for  nearly 
thirty  years  Ibis  requirement  was  absolute  and 
unyielding.  The  Act  of  lb65  for  tbe  first  time 
permitted  goods  to  be  put  io  as  capital,  but  re 
quired  their  value  to  be  fixed  by  a  sworo 
appraiser  appointed  by  tbe  court  The  Act  of 
1H74,  as  amended  in  1876,  did  away  with  all 
these  restrictions,  and  allowed  the  capital  to  be 
contributed  in  "real  or  personal  estate,  mines, 
or  other  property,"  without  any  other  check  as 
to  the  valuation  than  tbe  agreement  of  all  the 
subscribers.  Tbe  ststement  is  to  certify  the 
kind  of  capital  contributed,  whether  money  or 
property,  and,  in  tbe  laiter  case,  a  schedule 
with  )a  description  and  valuation.  Br  tbe  plain 
terms  of  tbe  Act  tbe  valuation  la  in  the  discre 
tioo  of  the  parties,  and  (araumiog.  of  course, 
good  faith)  may  be  sanguine  or  inntlotis. 
TfcA/iiM  V.  Moore,  134  Pa.  463,  7  L.  R.  A.  668. 
Tbe  description,  therefore,  is  plaiuly  for  tbe 
information  of  parties  intw^ted,  so  that  they 
may,  if  they  desire,  have  the  (jato  for  their  owe 
Jadgment  of  value.  Accordiofily  it  has  been 
uniformly  held  by  this  court  that  a  vasme  or 
reneral  or  lumping  description  is&otsu^ient. 
Mntoney  v.  Brv«,  M  Pa.  249;  V4mhom  t. 
CoTMran.  Xtl  Ps.  356,  4  L.  a  A.  888.  It  is 
not  intended,  however,  nor  would  It  be  practi- 
cable In  many  cases  where  au  existing  business 
is  the  basis  of  the  new  firm,  to  require  minute 
s^pecificfllion  of  details  that  may  ctiange  from 
day  to  day.  Certainty  to  a  fairDiimaeRs  iutcnt 
is  the  safe. practical  criterion,  as  was  indicated 
in  Oj/'/um  v.  Moore,  184  I^.  462,  7  U  R  A. 
668,  where  a  lumping  valuation  of  six  distinct 
patent  rights,  at  a  very  high  figure,  was  sus- 
tained on  tbe  ground  that  tbey  were  all  ex- 
pec'ed  to  be  used  to  the  operaii  'U  of  a  single 
device,  embodying  the  principle  of  all,  and 
were  considered  valuable  only  In  comblnnrion. 
The  schedule  in  the  present  case  described  sev- 
eral tracts  of  land  which  it  appears  were  re- 
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qofred  by  different  titles,  but  wliioh  bad  been 
merged  logetiier,  and  formed  into  a  coal-works 
called  the  "Buffalo  Miaca."  Tbe  schedule 
valued  tbem  aa  one  tract.  It  -  also  sctout  cer- 
tatn  buildings,  tenement- houses,  eoeines,  etc., 
{q  coQHiderable,  but  not  mtnute,  detail,  valuing 
each  item  separately,  but  aa  a  part  of  otm  entire 
plant,  for  the  operation  of  c(ul  mining.  It  is 
olaimed  that  tbe  various  items  of  property  are 
mfBctooUy  tpedfied  and  desciibecl  for  a  credi- 


tor or  tii«  sheriff  to  go  npMitiie  bud  and  ida- 
ttfy  or  levy  upon  tliem.  This  was  BuflltieBt. 
Tbe  Act  ezprefdy  uMUtiow  "  mines"  aa  tbe 
subject  of  contributioo  as  coital,  a»d  it  caa- 
Dot  be  intended  that  everr  pick  and  shovel  or 
mule  and  haroess  aboufd  be  specified  aad 
valued  aeparaielr.  A  fair  badneM  dncriplioo 
of  tbe  nune  and  ita  equlimiient  !■  all  that  the 
autute  nquires. 
JfM^pMiUfwwrast^aiidanitfradiiwwawaided. 
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ObarlaaW.  LYNCH  «f  of. 

V. 

'  George  E.  WEBSTER. 

<  B.  I  .J 

An  administrator  ahoald  be  pOraonmUy 
ohaivAd  with  coats  by  tbe  judgment  aaiuiwt 
him  whero  he  falls  in  an  action  brought  bj  him 
nitder  a  statute  provldtuff  that  "in  all  olvU causes 
at  lav  tbe  party  prevaltbut  ahatt  recover  oosta.^' 

(October  IS,  ISBL) 

PETITION  for  a  writ  of  muidamus  to  omu- 
pel  the  clerk  of  the  Court  tA  Common 


Fleas  for  Provldenoe  County  to  lame  aa  «te- 
cution  against  an  administrator  de  bonitpn- 
priU  for  coats  recovered  by  tbe  petitiooers  ia 
an  action  agaiaat  tbem  by  the  admioiatnlor. 
in  which  they  prevailed.  Qranted. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Hear/  J.  Dubois  for  petitioDets. 

Mr^  Oaoi^  E.  Wabatar  defendaat 
propria  pertona. 

MattMoA,  €k.  J.,  deUvend  tba  opfaiioBof 

tbe  court: 

This  is  a  petition  for  a  writ  of  mandamoato 
loquire  the  clerk  of  tbe  couttiKf  oommon  fka 
to  lane  an  necutlon  for  costs  agalast  aa  ad- 


Norm.— pCTwmaJ  HdbQUu  of  exetntton  and  oAnMs- 
Cora /or  Mats. 

'  Indepeodentlr  of  Statute  8  and  4  Wm.  IT.,  chap. 
42, 1 81,  the  court  has  tbe  power  to  punish  an  ad- 
mlnlsirator  or  executor  for  rafsbebsvlor  in  tbe 
oonduotof  tbe  suit  brought  by  him,  by  imposing 
ooata.  Comber  v.  Hardoastic,  8  Bos.  ft  P.  Ilk 

An  nnancceasfut  plaintiff  executor  cannot  be 
exempted  from  costs,  under  3  and  4  Wm.  lV.,ohap, 
«e.  1 81,  by  bto  good  faith  Id  sutotr.  If  by  caution  he 
mlirfat  liave  dtaoovered  that  tbe  claim  was  around- 
less.  nifrlerT.Twl8den,ieBlnB.N.(ia8L 

An  admibfstrator  suing  upon  a  contract  made 
wltli  tlie  Intestate,  but  broken  after  bis  death,  nec- 
eaearUy  sues  In  a  representative  capacity,  and  is 
not  liable  for  coats.  If  defeated.  Tattetaall  r, 
Oroote,  8  Bos.  A  P.  888;  Cooke  v.  Lucas,  i  East,  8DS. 

Where  an  executor  has  blended  Ida  testa  tor  "a 
estate  with  bla  ovn.  so  that  his  oirn  executor  can* 
not  distlnerulsh  whether  there  are  any  assets  of  tbe 
flrat  estate,  tbo  letter  ebonid  not  be  made  to  pay 
tbeooststo  aaueoeetfnl  plalnttff  enlng  Cor  adebt 
of  tbe  flrat  taaiator.  Sandys  v.  Watson,  S  Atk.  9X 

Under  Statute  8  and  4  Wm.  TV.,  cbap.  42,  881, 
an  executor  oanaot  be  relieved  from  the  payment 
of  costs,  when  nonsuited,  in  an  action  upon  a 
promise  to  him,  of  which  tbe  oonslderatlw  waa 
partly  an  account  stated  wltb  him  aa  executor  aod 
partly  a  demand  due  his  testator.  Bpence  v,  Al- 
bert, 2  Ad.  ft  El.  785. 

Nor  can  an  executor  be  relieved  from  the  pay- 
ment of  ooata,  although  suing  la  good  fatth.  unleee 
there  be  hnproper  conduct  on  the  part  of  tbe  de- 
fendant. Blrkhead  v.  North,  4  1>owl.  A  L.  98% 
Vorley  v.  Brian  t,8  Ad.  *  BL  888;  Southgats  V.  Crow, 
ley,  1  Bina.  N.  C.  108. 

Under  tbe  BncUab  etatnta  execnton  aod  admin- 
iatntors,  wben  def«idaata.have  bo  privileges  aa 
tocosts.  If  the  plaintiff  obtalnsa  verdJot,he  is  en- 
titled u>  judirment  lor  the  whole  In  the  llrat  In- 
stance de  bonis  (eAtd^oHa:  and  It  there  are  not  assets, 
then  to  tbe  costs  de  bonis  proprtts.  Uarahall  v. 
WUldcr,  9  Bam.  ft  C.  «5lt. 
14  L.  R  A. 


Ameriean  nila*. 

TboQUeetloo  k  largely  controlled  by  statute  in 
America,  the  prtaclpal  statutory  prorblooa  belBg 
Indicated  twlow. 

Alabama. 

In  a  oonteat  between  an  admlaMmtw  and  dk- 

tributees  as  to  whether  certain  property  bekmm 
to  the  estate  or  to  the  administrator  penonsUy. 
upon  a  decision  ad%-emeto  theadmtnistnitorbei* 
personal]^  durgeaUe  with  ooate.  Jimea  v.  Deyer. 
16  Ala.  m. 

In  an  action  by  an  administrator  de  bond  noa 
upon  a  note  given  to  the  administrator  In  chief,  th« 
plaintiff,  if  defeated,  la  not  cbanreable.petwmallT 
wtthcoeta.  Stewart  V.Hood,  10  Ala.  800. 

Where  tbe  avails  of  an  action  proaeoutcd  by  an 
administrator  would.  If  successful,  be  anets  of  Uh> 
estate  he  roprcsenta.  he  la  not  ubanreatUe  iwnoa- 
ally  with  costs  of  the  actioa  if  be  Is  defeated  tlien- 
In.  Hutobinaon  v.'  Qamble,  12  Ala.  86:  Chandler  v. 
Bhofaan.  7  Ala.  SSL 

Coets  may  be  awarded  against  an  exeentor  wben 
a  Judgment  Is  revived  Siiainst  him  bf  aein  faeku. 
Hanson  v.  Jacks,  SS  Ala.  619. 

Georgia- 

A  verdict  having  been  rendered  aflaiost  aa  ad- 
ministrator who  bad  been  twougfat  in  as  a  paity 
defendant  after  the  death  of  bis  Intestate  that  "de- 
fendant pay  the  coets  of  said  suit."  a  Judgment  for 
ooBts  against  the  admlnbtrator  Individually  Iser- 
roneoua.  Clements  v.  Malunoy,  17  Ga.  S». 

An  administrator  is  not  personally  liable  for 
ooats  of  a  suit  t>n>Uffht  by  him  to  recover  for  a 
wrongdone  to  hia  intestate  In  his  lifetime,  althoush 
the  estate  Is  Insolvent.  C3ark  County  Jwtioes  V. 
Baygood,aOGa.84T. 

Aflnonrf. 

An  administrator  plaintiff  suing  upon  a  cause  of 
action  which  accrued  to  bla  inteatate  in  bis  lite- 
time,  la  not  personally  liable  tat  costs.  Boa 
V.  Alleman.  00  Mo.  Ml:  WooKlrldge  v.  Diaper,  U 
Ha  4901 
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mioiBtrator.  toODfaig  ag^Mt  hi«  own  voo^ 
chattelB,  and  eittte.  Instead  of  the  goods  and 
diatteU  of  tbe  Intestate  iatbe  bands  of  tbe  ad- 
miofstrator.  Tbe  petitioners  lecovered  a  jude* 
ment  in  tbe  court  of  coidoiod  pleae  for  tbor 
costs  of  oDlt  Id  an  action  in  wbtch  an  admiois- 
tralov  and  another  were  plalntiiEs  and  they 
voa  defoidMitB.  Tiie  nspondent.  upon  ap* 
irifeatlon  of  tlie  petittoners  for  exeeanon,  de- 
cHoed  to  Issue  it,  except  sgaiDst  tbe  gooda  and 
cbatteU  of  the  intestate  in  the  bands  of  tbe  ad- 
ministrator, and.  .be  now  contends  that  It  can 
properly  Issue  only  in  jOt&i  iornii  The  peti- 
ItcHMn  applied  to  tbe  court  of  eommou  pleas 
for  WMder  to  tbe  clerk  to  teua  exeouttoo 
agnimt  tbe  goods,  chattels,  and  estate  of  the 
adniinittratoc,-biut  tbe  court  declined  to  pwke 
the  order.  Of  course  tbe  execution  sbould 
eoDfonn  to  the  judgment.  The  alle^tk»i  of 
the  petition  is  rimply  that  the  petitumeffl  ro' 
ooTered  judgment  ifor  tbesr  coats,  witbout  stet* 
iiig  whether  the  judgment  wa»  against  tbe  ed- 
muistrator  ipersona&y  or  only  against  the 
goods  and  cAiattels  of  tbe  Intestate  in  the  hmds 
of  tbe  administrator..  We  asisume,  bowever, 
that  tbe  judgment  was  against  tbe  admiuis* 
trator  personally,*  and  that  tbe  queMion  wbicb 
the  parties  desire  to-  raise  for  our  determina- 
tion is  wbetber  a  judgment  against  an  admin- 
istiBior  personally  is  a  proper  judgment  If 
so,  it  necessarUjr  ioUows  uat  the  execution 


should  ioue  untnst  his  tmn  goods,  nhatlrii, 

and  estate,  'nie  subjeot  at  costs .  proceed' 
ings  by  and  against  executors  and  bdmlnisuii- 
tors  is  one  oonceraing  vblch  there  has  been  a 
diversity  of  opinion  and  practice,  and  which  is 
largely  regulated  by  statute.  In  JCoglaotl,  in 
tbe  eeny.  practice,  an  executor  or  administrft- 
tw  night  recover  coals  if  succeosldl  in  a  mit 
Iffought  by  Um.  but  IE  tbe  dedidea  was 
against  him  ha  was  not  liable  for  costs,  the 
reason  beli«  that  the  Statute  (&a  Hen.  VIU. 
(riiap.  16,'^1)  by  w.hicb  costs  were  first  given 
to  defendants  was  confined  to  cases  uf  wjonn 
done  to  and  oontraots  made  with  tbe  i^alntifl. 
Now,  however,  under  tbe  Statute- (rf  8  and  4 
WnL  IV chap.  42.  g  81,  an  executor  or  nd- 
udnistrator,  with  respect  to  co8t\  is  put.DDtbe 
same  footing  as  other  suitors,  except  that,  if 
the  action  be  in  the^ighl  of  the  testator  or  iA- 
testate,  the  court  in  wbicb  tbe  action  is  pend* 
ing,  or  the  judge  «E  aauperittfomrt,  mayoth- 
erwlseurder.  BiU,  independently  of  tbeiatter 
statute,  and  bv  virtue  of  the  former,  if  an  ex> 
ecu  tor  or  adoiuiistrator  brought  an  action  on  a 
wiong  done  in  his  own  time,  or  uponaco» 
tract,  express  or  implied,  made  with  himself. 
Hid  failed  In  the  acUoo,  lie  was  liable  to  the  de- 
fendant for  ooets,  even  though  be  sued  as,  ex- 
ecutor or  administrator.'  IfiauUttv.  KilUgreie, 
1  Ld.  Baym.  436;  Jenliim  v.  Pfuoie,.  1  Salk. 
807;  QiAUkuai/U  v.  I^He,  5  T.  R.  234;  Bol- 


Otberwlse vberebesuesupon  aoauseof  actton 
aoonilDB  to  btmsetf.  Ibid. 

One  who  anameeto  sue  at  admlQistrator  witbeat 
leimi  antborttgr  ti  petseoallr  HaUto  ftv  defendants 
ooatt.  CewlBV.JCeOabetKHo.  Ai»p.M 

In  UMnolB  deIeodaat«  caanofieoom  ooste  In 
itctioofl  proaeinited  by  exeoutmcs  or  admlnMntlKKi. 
Bev.  Stat.  Ootbrao's  Anno.  ed.  obap.  89, 1 S. 

Costs  should  not  be  adjudged  aflalBst  an  admin- 
istrator persoimlly  for  lofltituUnff  Id  srood  faith  a 
prooeeding  to  sell  lauds  of  a  stranger,  wbloli  be 
believed  belonged  to  the  estate,  for  the  payment 
"fdAta  of  the  estate.  HaoKar  v.BUer  (DU  Jaia. 

JUTeui  HampttHre. 

In  Folsom  v.  Blalsdell,  SS  N,  H.  100,  it  59  said: 
"Tbe  only  statutory  prorlslon  of  this  State  which 
recognizes  any  personal  ItnblUty  of  an  cxecutxir  or 
administrator  for  costs.  In  a  suit  founded  upon  a 
cause  of  action  in  (ttvor  of  or  Rprainst  tbe  testator 
or  Intestate,  iBOontatned  in  Rer.  Stat.,  chap.  161, 
1 18,  wbfofa  proTlda)  that,  upon  return  of  'no  goods* 
or  'waste'  made  by  the  sheriff  on  an  execution  in  a 
suit  where  tbe  cause  of  action  was  against  the  per- 
son deoeased.  an  exeootion  may  tie  awarded  on 
ndre  fattM  against  the  goods  or  estate  of  the  ad' 
minlstrator  as  for  his  own  debt,  to  tbe  amount  of 
snob  Iraste,!  if  It  can  be  OBoertalncdj  otherwise  for 
the  whole  debt." 

Hie  same  ca^e  holds  that  such  execution  can 
oidy  be  issued  where  the  administrator  (ails  to  ap- 
pear, or  falls  to  show  oause  why  exooutlon  should 
not  be  lanied.  It  la  not.  to  be  awarded  as  a  matter 
of  eoucae  upon  neUrefaciaB. 

An  executor  or  administrator  suing,  as  such, 
npon  a  oaaseof  aotkrn  alleged  to  have  arisen  sinoe 
the  death  of  the  testator  or  intestate.  Is  personaUy 
Ufltde  for  the  costs  awarded  to  the  defendant. 
Keoistmi  v.  JUttle«  an  N.  H.SU.  MAm.  Qea  297; 
Koultoa  V.  Wendell, »  M.  H.  MS. 

PenntylvaHia. 

An  admtnisbtitoririeinttfflsnoCpenoaallyUahle 
UL.KA. 


for  costs  on  a  verdict  and  general  Judgment  for 
the  Idef  endaat.  CWlendet  v.  Keystone  Mut.  L.  Ins. 
Co.  2S  Pa.  in,  overruling  Bwing  v.  Fmrnen,  13  Fa. 
Ul^ndHuntorfT.Huntozt,SBawle,lSO,  (Thlscase 
must  have  escaped  tbe  attention  the  learned 
chief  Judge,  who  wrote  the  opinion  tn  lira  princi- 
pal case,  in  hto  examination  of  the  law  In  Penn- 
sylvania.) 

An  administrator  plaJntlff  defeated  in  a  wanton 
and  vexatious  salt  18  personally  liable  to  tbe  de- 
fendant for  costs.  Show  v.  Conway,  7  Pa.  188. 

Ad  executor  plaintiff  Is  liable  tor  costs  Id  an  ac- 
tion for  a  con\-eTBlon  of  goods  of  tbe  estate  after 
his  appointment.  Oebhart  v.  tAftulle,  U  8erg.  * 

R.aK. 

In  Penrose  v.  Pawling,  8  Watts  *  8.  m,  the 
plalntur,  as  administrate,  succeeded  before  tlie 
arbitrators.  The  defendant  appealed  and  paid  tbe 
eosteof  UieappeaL  On  tbe  trial  the  plalntllt  be- 
oamejBonsuited.  U  was  bM  that  the  plaintiff  waa 
personally  liable  for  the  costs  paid  to  him  by  the 
defendant.  This  case  is  declared  In  CsllenderT. 
Keystone  Hut.  L.  Ins.  Co.  S3  Pa.  471,  not  to  support 
the  dootrtne  that  an  administrator  Is  perscmany 
liable  fttr  costs. 

Textu. 

Execution  should  not  issue  for  onsle  against  an 

admialtitrator  personally,  but  should  be  certified 
to  the  protiate  court  to  be  allowed  aud  settled  la 
due  course  of  administration.  Davis  v.  Thomas,  & 
Tbx.300: 

intUarto. 

Svery  executor  or  admioiBtratM-  shall  have  fidl 
power  to  malntam  any  suit  In  any  court  oCoompe- 
tont  jurisdiction.  In  his  name  as  such  exeoator  or 
administrator,  for  any  demand,  of  whatever  tiat- 
lire,  due  the  decedent,  in  bis  Ufetmte,  for  the're- 
covery  of  the  po«esslon  of  any  property  of  the 
eatate.  and  for  trespass  or  waste  committed  on  the 
estate  of  tbe  decedent  in  hfs  Itfetine:  bathe  Aall 
not  be  liable,  in  bis  Individual  oapaeity,  for  any 
oasts  In  sboh  suit.  Ind.  Bev.  Stat.  1881, «  sni. 

Where 'a  ptalotlff  exeoutor  neoessarllr  Iwlngs  an 
action  In  his  representative  eapaoUr,  and  no  de- 
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lard  V.  Bptnoer,  7  T.  R.  858;  Tatttnalt  t. 
Oroots,  2  Hot.  A  P.  S58;  Cookie  v.  Lutxu,  i 
East,  80S:  DouAigtfin  v.  BarHwn,  9  Bara.  A 
O.  6M;  J9b»m  t.  /brrter,  1  Bun.  &  Ad.  6; 
eiaUr  r.  lamop.  Id.  883. 

Some  of  (be  courts  fo  ttaia  couutnr,  in  the 
abseoce  of  statutes  regolatiog  tbesubject,  bave 
bek)  that  where  the  cause  of  action  accrued 
wholly  after  the  death  of  the  testator  or  iotes- 
tate,  the  ezectitor  or  admioistrator,  if  be  fails 
in  HD  ac'loa  brought  by  him,  most  pay  the 
coflts,  hai  that  he  la  aot  to  be  held  Uabfe  when 
the  aitse  of  actioD  accraed  wholly  or  partly 
vitMn  the  lifetime  of  bis  testator  or  tniestate. 
The  reaaoo  assigned  for  the  disiiacttoD  Is  that 
in  the  former  case,  beiog  a  party  to  the  traos- 
actioa,  be  Is  preaamed  to  koow  all  about  it, 
and  to  6bt  ttpoo  his  own  reFpoosibility,  and 
ttieirforeoogbt  not  to  be  permitted  to  aaddle 
die  estate  irah  tbe  cost*  lo  caae  of  failure; 
whereas,  in  the  latter  case,  not  being  priry  to 
the  orif^nal  traosacdoD,  he  caDoot  be  pre- 
sumed to  know  exactly  what  the  case  may 
turn  ont  to  be  upon  iorestinitioa,  and  there- 
fore ought  not  to  be  reqnirM  to  pay  the  costs 
himself.  Ketchum  v.  SeteAum,  4  Cow.  87; 
Ohamberlin  r.  Spenetr,  Id.  BOO;  Barker  v,  Ba- 
ker, 6  Cow.  S67;  AMtUsndv.  Utdlupt  40  JSuo, 
61;  I^ttU  r.  Smith.  8  Bftwle,  8«1,  84  Am.  Dec. 


ranlt.  neffllgeooe,  or  Improper  oondnot  Is  alleged 
■S&tnst  htm,  be  cannot  be  charged  wtth  costs  de 
bonft  propria.  Harrison  t.  Waner.  1  BlaoU.  88Be 
Onver  T.  Thatcher.  8  Blaakl.  BD;  PoUaid  t.  But- 
nr7,8Btaakf.». 

Iowa. 

H  Jndgment  he  rendered  against  an  executor  for 
costs  In.  any  suit  prosecuted  or  defended  by  blm 
in  that  capacity,  execution  shall  be  awarded  against 
blm  as  for  his  own  debt,  II  It  appear  to  the  ooort 
that  auob  antt  m»  prosecuted  or  defended  without 
reaaonable  came.  In  other  oases  the  execution 
shall  be  awarded  against  him  In  his  repreaentatlve 
capacity  only.  Hcdaln,  Anno.  Iowa  CodOt  IBU, 
IBBSl 

Keniuelcy. 

A  petsonalrepresentaUve.  plalntHIordereadant, 
In  any  action.  AaU.  ff  nnsnccessful,  ba  adjudged 
to  pay  coats  as  other  UUgaots.  Hie  Jndgnkeatfor 
costs.  In  Buob  oases,  a  ball  only  be  agalnet  the  assets 
which  have  or  may  come  to  his  bimda.  Ky.  Oeo. 
Stat.  1888,  p.  no,  BIT. 

Maine. 

Bzeentlona  Corocetsshall  run  against  the  goods 
and  estate,  and.  for  want  tbereor,  against  the 
bodies  of  executors  and  admtoistraton  lo  actions 
commenced  by  or  against  them,  and  In  actions 
commeooed  by  or  araiost  the  deocaiied.  In  which 
they  have  appeared,  for  costs  accrued  after  they 
SflRumed  the  prosecution  or  defense,  to  be  allowed 
to  tiienn  In  theft-  administration  accooot,  unless 
the  ^dgo  of  probate  decides  tibat  the  suit  was 
prosrauted  or  defended  wiifaout  reasonaUe  cause. 
He.  Ber.StBb  UTl,  Pb  4811,  ofa^f.  n,  I S.  - 

Rxeoutors  and  admin l»fra tors  AaU  be  entitled 
to,  or  be  ooswwable  for,  costs,  tn  the  same  manner 
«s  the  tCBlator  or  intestate  would  have  been,  and 
shall  ba  allDwea  for  the  name  la  their  aoooantoiU 
the  oourtawardinar  costs  amloat  them  shall  certtfy 
that  there  W€ee  probable  grounds  for  Instltatlng, 
proeecutlDg,  or  defendtng  the  actloo  on  uhlob  Uie 
judgment  or  deoree  shall  bave  bem  given  against 
them.  MlBi.ltev.Codel»0,cbap.H,l^. 
14  L.  R.  A. 


flUFBEKi  COUBT.  OOV., 

869;  PiiUbyrp  v.  BiMard,  10  H.  H.  884;  Sn- 
titan  V.  Littk,  80  IT.  H.  818,  Oi  Am.  Dec.  887; 
fblwm  T.  BlaitgeU,  38  N.  H.  100;  BiOekcr^ 
T.  Gnirp,  8  J.  J.  Miish.  498;  Mtk  r.  Ltm- 
Un,  8  Bay,  168. 

On  the  other  hand,  U  baa  been  held  Id  Peon 
sylrania  that  anexecatororadinfaiiatTaiorwbo 
is  plaintiff  is  boaod  to  pay  coats  to  the  dcfead- 
aot  in  cases  of  nonsuit  or  a  Terdici  for  the  de- 
feodaot.  not  only  when  the  cattse  of  action  ac- 
crued after  the  death  of  the  teatalor  or  intes- 
tate, but  also  upon  a  canse  of  action  wfal^ 
accrued  wlibin  the  Itfetlme  <tf  the  testator  or 
intestate,  for  the  reason,  aa  it  wag  aaU.  U«k  It 
Is  obriouB  Jtistice  that  ooeagaiost  whooa  avex- 
atioM  suit  baa  been  brought  alMwkl  recover  Us 
coata.  and  that  it  is  nothing  to  hiaa  on  whom 
the  obeta  fait,  whether  on  theeataie  or  the  ex- 
ecutor or  admintstrator  penonalfy.  Mumtpif 
r.  JftRite^.S  Rswle,  180*.  Anrow  v.  AtNltM 
8Watl8ft8.87B:  AKow  r.  Omm^  7  Pa.  191 

The  petltioa  before  ns  doea  not  abow  whett' 
er  ttie  cauae  of  action  In  the  suit  in  which 
ooets  were  recovered  by  the  petttlooers  accrued 
during  the  lifetime  of  the  inteaiate  or  aohse- 
quent  to  blsdeaih.  We  do  not,  bowever,  deem 
thia  a  material  conaldeERtlon.  I^ib.  Stat.  R. 

chap.  317,  %  I.  provides  that  **tn  aU  dfil 
cnna  at  law  the  pturt^^  ptmiling  ah«U  leoov. 


When  ooets  are  adjudged  against  an  executor  or 
adminietnttor.  In  any  suit  at  law  or  in  equity,  and 
heshall  obtain  the  oertiflcota  of  the  ooort  bsAm 
which  the  Bolt  was  tried  that  there  waapcobeUe 
CKaartorbrlngtBvordetaidhv  thea>ma,hariBdl 
not  be  individually  liable  foreoaas,  dtkoogh  tta 
estate  maybe  tanuffioleat to  par thaia.  Vtm  Bar. 
Code  leao,  ohap. «,  tsm. 

Ohfo. 

•Inanyaittt  or  proceeding  vpoo  enrrtnAi  yse- 

senCed  to  an  exeeutor  or  admfnMratot-.  the  te(- 
erees  or  court  before  whom  the  same  elnli  be  tried 
raaytflreet  aotdi  ooatitobe  awarded  agnlattbe 
creditor  or  againet  the  executor  or  ndmlnMnrtor 
personally ,  or  to  bepoH  out  of  the  anetsof  the 
estate,  as  a  part  of  the  costs  of  admlnlstratioa,  sa 
shaH  be  ]ost,  faavtng  refCreaee  to  the  facto  that  ap. 
peered  upon  the  trIaL  Ohio  Bev.  Btat.  (Qlaiique* 

linos,  astt. 

Under  a  genwal  judffneat  tn  a  oaose.  defbodaat 

harlDfr  died,  and  aotlOo  having  been  lerlvad 
against  his  sdmlnlstrator,  no  costs  can  be  recomed 
against  the  latter.  Forrter  v.  Calnu,  5  Otilo,  tL 
West  YirgtnttL. 
When  a  court  enters  of  record  that  If  be  (the  per- 
sonal lepreaeotatiTe)  had  prudontly  dtKharged  Us 
duty,  the  suit  or  motion  wonkl  not  have  been 
lirought  or  made,  the  jodgmeat  or  denea.  ao  for 
as  It  Is  for  ooeta,  shaM  tie  octWed  to  be  paid  out  of 
Usowneotate.  W.  Va. Code  UHU ohap. Ul, p. 
I  XL 

Virginia  Coda  18BL,  I  SK7,  is  same  aa  the  West 

Vhrghila  Statute. 

In  an  action,  prpseooted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  an  express  kroat. 
or  a  penon  expreasty  antbofiaed  by  i4atQie»  eean 
may  be  recovered,  as  In  an  aottoo  by  andacalnat 
a  person  proeeeutfng  in  fala  own  right:  but  aooh 
oosts  most  by  the  judgment  be  made  ohargeafala 
only  upon  tlie  eatate.fODd  or  party  reiraeolai, 
unlcfH  the  conrt  directs  the  tame  to  be  paid  by  th« 
pfadnUir,  or  defendant,  penomUly.  for»laaMiiairn 
ment  or  bad  Caith  hi  the  aotloB  detaaa^  CW. 
Code  Civ.  Proo.  I  lOtt. 

8tatQto«7  nrovtelQOS  subttartttalty  the  ynaaa  aa 
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er  coats,  except  *be«  otherwlBB  apedtlly  pro- 
vided." There  Ib  no  proTlgioti  of  statute  wnlcb 
exempts  so  adminietratDr  ftam  liability  lor- 
costs  out  <oT  bis  owD  eettite  in  case  be  brings  ft 
suU  vbicb  he  falls  to  malntatn.  Tbe  statute 
does  not  say  from  whom  tbe  pnrty  prevailior 
sbflll  recover.  It  is  roanifest.  bowerer,  that  K 
is  from  ttie  party  against  ^bom  he  prevails. 
It  may  be  argued  that,  If  an  executor  or  ad< 
ninltttnitor  be  that  party,  aod  be  ia  suing  In 
bta  reprcsentattve  cbaracter,  tbe  judgment 
should  hi  against  him  in  that  cbaracter,  or 
against  the  estate  in  bis  bands.  We  think, 
however,  that,  in  the  absence  of  any  provision 
'  of  the  statute  directing  a  speclnl  judgment  or 
exempting  an  executor  or  sdmlnlslralor  who 
hu  faflnfto  malaldn  hfa  mlt  from  liabiltty.  tt 
Is  ■  more  natural  coDStrucHon  of  the  sTatute 
that  the  judgment  for  costs  should  be  against 
htm  persoDftlly.  TMa.  we  understand,  ta  in 
accordance  with  tbe  practice  which  has  pre- 
vailed in  this  court.  We  think,  too,  that  such 
a  judgment  is  better  calculated  to  secure  tbe 
iowrests  of  all  parties.  The  same  question 
-was  before  the  Supreme  Judicial  Court  of  Hass- 
acbuBPtls  in  hardg  v.  Call.  16  Mass.  S80,  un- 
dera  sratute  which  provided  that,  "when  any 
party  shall  in  any  stage  of  his  action  become 


Donsuft,  «r  dtscoDtlDue  his  salt,  the  defendant 
shall  recover  costs  againat  him;  aod  in  all  ac- 
ttons,  as  well  those  of  qtii  tam  as  others,  tbe 
party  prevailing  shall  be  entitled  to  bis  legal 
costs  Bgahist  tbe  other."  Stat.  Oct  80  1<84, 
9.  It  was  held  that,  when  an  edmlnistrHtor 
commences  an  action  and  falls  to  support  U, 
judgment  for  costs  is  to  be  entered  agnlost  hhn 
tte  boni*  proprii*.  The  court  after  diapo^ng  of 
tbe  question  as  to  tbe  ooBstnictioB  of  tbe  Judg' 
ment  wblcb  bad  been  entered  against  tbe  ad-.' 
minlstrator,  goes  on  to  say:  "This  leads  us  to 
consider  what  ought  to  have  been  tbe  form  of 
the  Judgment  in  tbe  original  actioa,  aod  we 
are  clearly  of  tbe  opinion  that  it  ought  to  have 
hten  entered  asainst  the  present  defendant  de 
bani*  pfopriit.  He  was  the  party  pcoeeciUing, 
and  is  personally  responsible  to  the  adverse 
party  bv  the  statute  respecttag  costs,  and  such 
form  of  judgment 'beat  comports  also  with  tbe 
rights  of  executors  and  admlatsirators  and  all 
cODcemed  in  the  settlement  of  tbe  estates  x>f 
deceased  persons,  for,  if  judgment  for  costs 
could  be  legally  recovered  against  the  goods 
and  estates  of  testatora  and  Intestates,  w  snch 
goods  and  estates  miabt  go  for  the  payment  of 
costs  in  frivolous  and  groundless  suits.  Judg- 
ment, therefore,  in  every  case  commenced  by 


that  of  Oallfumla  exist  In  tbe  following  named 

states  and  territorfee: 
Aiftota.  llakotaOode[l4tvtoee.l8e6]p.US.I8n. 
Finrtda.  Bush's  Digest  ot  Lews  of  Florida  Unz] 

p.  GST,  I SU. 
/doAtk  Bev.  Stat.  urn.  IWUL 
XfnneMla.  Himi.  StaL  18i«,  i  U.  p.  m. 
NorthOmMMt.  H. 0. Code, H  US, UOl 
Ntw  rorft.  N.  X.  Code  Civ.  Proo.  U  isas.  IBM 

^outAOoroHna.  &  C.  Code  Civ.  Froo.  1 830. 
WUeotuin,  S  Sanborn  ft  Benyman,  Anno.  Btat. 

In  Knox  V.  BU^ow,  15  Wis.  416,  it  was  held  tfaut 
this  statute  abotlslted  tbe  old  distinction  between 
causes  of  action  tliat  accrued  before  and  thoee  ac- 
ormny  after  tbe  death  of  tbe  decedent,  and  that  In 
nettber  case  la  tbe  executor  ot  administrator  per- 
•onallr  liable,  unless  tbe  court  specially  directs. 

But  under  N.  T.  Code  Ov.  Proc.  •  it  Is  held 
that  it  an  executor  falls  to  recover  on  a  oaose  oC 
action  aconilnv  after  the  testator's  death,  be  Is 
personallr  liable  tot  the  ooati  as  a  matter  of  course. 
Boetwick  V.  Brown,  IS  Hun.  808;  Bnckland  v.  Oal< 
lup,  20  Hun.  61;  Bruckett  Bush,  U  Abb.  Pr. 
Holdridse  V.  Soott,  1  Laos.  BOB:  loron  v.  Manball, 
11  Barb.  Sll. 

An  action  br  an  admfabliator  with  will  annexed, 
for  mocey  tn  the  hands  of  the  executor  In  chief  at 
the  time  of  hts  death,  is  Deccaserily  l>roufrbt  tn  tbe 
plalntitTs  repreaentatlve  capacity,  and  no  costs 
are  recoverable  acalnst  him  petsooally  fn  ease  be 
to  defeated.  Spencer  v.  Strait,    Hun,  Ml 

^^u  action  by  an  executor  on  a  claim  arising  out 
of  traDBnctlnns  t>etween  his  teetratrlz  and  the  de- 
fendant's testator  while  both  were  alive  la  neoes- 
Mrily  broutcht  In  his  representative  capacity,  and 
he  uannot  be  ohacired  peraooally  with  costs.  Hone 
T.  DePeysier,  9  Cent.  Hop.  475.  108  Vf.  T.  845. 

Where  plalotlB  declared  In  trover  for  a  oonvcr- 
aion  tn  tbe  lifetime  of  bis  loteetate,  and  In  a  second 
count  for  a  conversion  after  bis  death  upon  a  ver- 
dict for  defendant,  plainttit  was  hdd  liable  for 
costs  personally  upon  tbe  second  count.  Parley  v. 
Ii!Brley.2Bail.  L.819. 

In  Clark  v.  Wrlfht,  M8.a  lSS,lt  wasbeklenor 
to  charge  an  administrator,  personally,  under  Code 
oiv.  Procisao,  wttheostsitf  a  suit  tnsUtuted  tor 

14L.R  A. 


1  tbe  benefit  of  the  estate,  under  the  adrtoe  of  coun- 
sel, which  waa  dtamlaed,  l>oth.  upon  tbe  trial  and 

I  upon  appeal.  In  the  absence  of  bad  faltb  or  mis- 
tuanagement  In  the  prosecution. 

JfOMUhMsettt. 

As  to  pending  aoHons  whlOh  SOrWe  the  dsMi 
of  a  party.  It  Is  provided,  in  Massadiusetts,  as  fol- 
lows: "When  an  executor  Is  nonsuited  or  defftnlt^ 
ed  without  havlufl-  taken  upon  himself  the  prose- 
cution or  deffansa  of  tbe  aotloii,lie  shall  not  be 
personally  hable  foroosta  fn  the  aetknu  but  the 
estate  of  the  deceased  In  bis  bands  shall  be  ilafalB 
for  costs  as  well  sb  for  tbe  debt  ordamaaes.  If  any 
are  recovered.**  Haas.  Pub.  fitat.aliavuUB,l  U. 

If  Judgment  is  recovered  against  an  executor  or 
admlntsbntOT,  for  oosts.  In  a  suit  oommenced  or 
prosecuted  by  him  In  that  capacity,  the  estate  In 
his  hands  shall  not  be  taken  on  execution  Uierefor. 
but  exeooiioo  sliall  be  awarded  against  htm  as  for 
Us  own  debt,  and  the  amount  paid  brbimtherei 
upon  shall  be  allowed  in  bis  administration  ao- 
count,  unless  tt  appears  to  the  probate  oourt  that 
^  wit  waa  oommenced  or  prosecuted  uaoeoee- 
sarlly  or  without  leasonaUe  cause.  Ham.  Pub. 
Stat.  1882,  ohap.  IM.  I U.  chap.  UB,  •  H 

TTib  was  the  role  followed  In  Massaobusetts  prior 
to  these  statutes.  Look  v.  Luce,  188  Mass.  tO. 

When  a  judsmeot  isentered  agamst  on  azeoutcv 
for  debt  and  costs,  although  the  exeonUui  for  tta 
debt  may  be  stayed  on  account  of  proceedtDas  In 
Insolvency,  tbe  exeeutfam  against  tbe  exeoacw, 
personally,  for  the  costs,  may  be  enforced  In  any 
event.  Greenwood  v.  HcO-llvray,  ISO  Mass.  fiUi 

Statutes  snhstantfally  the  sane  as  those  of  Maasa- 
ohusetla,  with  theezcoptleiB  tbatebay-ooTCr  oosCs, 
In  actions  resisted  as  well  as  prosecuted  by  exeoo- 
tors  and  admlnlstratoTa.  exM  In  the  following' 
named  statea  and  territories: 

Arizona.  Bev.  Btat.  1887,  tU»,«  181: 

JHIeMoon.  HowelllAntto.  Btat;  1888. 18881. 

mbraOta.  Compiled  SntUVl,  1 888,  p.  481. 

Fermont.   Rev.  I«wa  18S0.  H  210B,  SUB,  ZISB. 

Tbe  Intention  of  the  statute  waa  to  put  ezeoutont 
and  admlnlstratoia  on  the  same  footing  as  otbsr 
soltme  regatdtng  oosts.  0*Bearv.Skeelas,IITk. 
IBL  J>  O.  O. 
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aO'exeeator  or  administrator,  in  whlcb  the 
fendoDt  besomes  entitled  to  costs,  ou^ht  to  be 
entered  against  such  executor  or  admmistrator 
Dersonally.  After  payment  be  may  charge 
the  amoaot  fai  his  account  of  adminbtraticHi, 
to  be  allowed  or  not,  as  it  may  appear  to  the 
judee  of  probate  that  the  suit  was  discreet  or 
otberwte;  and  thus  justice  may  be  done  to  all 
parties  interested,  and  the  dlsrretion  of  execu- 
tors and  administrators  may  be  subjected  to  a 
wboteaome  restoshit."  The  doctrineof  Hardy 
OaU  was  affirmed  and  approved  in  Brookt  v. 
Stnetu,  2  Pick.  68;  Bums  v.  Fatf.  U  Pick.  8; 
Pieree  v.  Saxton,  id.  374;  Stake  v.  Deanit,  IS 
Pick.  885;  and  appears  to  have  continued  to  be 
the  law  in  Ma8sa(»iHBetta  until  a  further  ref^Ur 
lation  of  the  subject  by  statute  in  the  rerisioa' 
of  the  Statutes  in  2886.  It  may,  perhaps,  be 
urged  that  this  rule  might  operate  to  deter  an 
executor  or  admiaistrator  who  has  no  ssaets  in 
hla  handa  from  prosecuting  a  just  claim  in  fa- 
vor of  an  estate,  aod^.tbetefore,  that  the  inter- 


,T  or  Afpuls.  Deo., 

eats  of  estates  would  8nffer>  ■■  To  this  it  may  be 
answered  that  the  rule  would  not  be  likely  to 
sooperate  unlet*  it  was  doubtful  whether  the 
claim  oould  be  maintaioed.  Da  sack  case,  if  a 
creditor  or  tbe  qext  of  kin  desdred  the  claim 
prosecuted,  the  executor  or  administrator 
mught  propo-ly  require  indemnity  afpdost 
costs;  and,  in  case  of  a  failure  to  austaio  the 
claim,  obvious  juatioe  requires,  as  was  said  ia 
the  Pennsylvania  case  of  Munkorf  v.  MutUorf, 
cited,  that  a  defendant  whoiaeompelled  tode- 
fead  againat  an  unfounded  claim  should  be  ta- 
imburMd.  to  tbe  extent  at  least  of  hia  taxable 
costs,  for  tbe  expenses  he  has  incurred,  and 
wbich  he  would  otherwise  be  without  the 
meaHS  .of  recovering.  For  the  reasons  stated 
in  Manijf  t.  Gait  we  are  of  the  opinioo  that 
judgment  tv  ooets. against  an  admioiatnlor 
who  has  failed  to  maintain  hia  suit  ahoiUd  ba 
euieced  againBt  him  pmoaally. 
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1.  Fraud  In  obtaininfl:  the  eonaent  of 
P&renta  to, tbe  mmrria^  of  an  Infant 


^  daughter  to  a  man  who  has  a  lawful  wife  Uv- 

iaffwlU  vitiate  the  consent  so  as  to  make  him  li- 
able for  seduction. 

S.  There  te  a  Imb  of  aervlee  wUeh  will 
anatain  an  aottoa  where  an  infant  dtushter 
Is  taken  away  as  a  wife  by  one  who  trandnlentlr 
oMains  ttao  consent  of  ber  parente  to  ■  void  mar- 
rtage. 


NOTK.— I/Ow  of  KTxtiee  a»  an  dement  fn  aeUnne  bu 
father  fur  tetiuction  of  cAHd. 

ma  Dote  will  be  confined  to  tbe  oonalderstion  of 
actions  brouffbt  in  case  and  not  In  trespaas.  since, 
althougb  loss  of  servtoe  may  be  an  dement  In  each, 
yet  In  trcapaaa  the  UleKal  entry  la  the  gist  of  ttao 
action.  Sameatv.  .  SOow.lOB. 

General  mice. 

In  the  HbsetMe  of  atatutorr  ivotIbIodb  a  biUier, 
cannot  maintain  an  action  as  aucb  for  the  se- 
duction of  his  ofalM.  TtM  rlgbt  to  sue  Issnpported 
wtioUy  bjr  his  obaraoter  of  master  and  the  ground 
of  bis  recovery  was  orlcrfnally  In  fact,  and  la  at 
present  In  theory,  tbe  Inss  of  aerTtoos  wbttA  bis 
servant  was  under  obligaUon  to  render  to  himaod 
of  wblob  be  was  deprived  by  the  aot  of  tbuseduoet. 
Thus  It  is  laid  downlQtb*  Ixwks  that  no  aotktn  will 
He  for  delMuichleye  danghter  anlev  on  the  ground 
of  iosa  of  aarvloe.  Sattertbwalte  v.  Dewbursc  4 
I»onsl.  mi  OrlnneU  v.  WeUs,  7  Mann.  &  Q.  10B3; 
BnmeU  v.  Gorne.  i  Ld.  Boym.  1031. 

While  tbeoUld  la  under  aaeand  a  member  of  tbe 
tatber's  laasUr  all  the  authorltlea  aaree  that  tbe 
aotlon  may  be  maintained  altbou^  but  little  If 
any  actual  loss  of  servioe  Is  shown.  In  such  cases 
tbe  tether  baa  tbe  right  to  receive  tbe  services  if  be 
ilf<<««in  tbem,  and  the  mere  (act  that  he  has  not 
been  in  the  habit  of  exacting  tbem  la  tegnrded  as 
quite  Immaterial.  A  very  slight  service  Is.  suffl- 
olent.  Fores  v.  WflBoo,  Peake,  N.  P.  W. 

It  is  not  neomaary  to  show  anr  acts  of  service. 
Ttisonougtalf  sheUreBin  the  fatbev's  family  un- 
iae  such  efnunwtanoes  tbat  he  baa  a  right  to  ber 
services.  Maunder  v.  Venn,  Hood,    M.  atS. 

PhdQtia  might  recover  if  he  bad  not  parted  with 
his  rigbt  to  claim  bis  daughter's  servlt^  or  proved 
aoyactofsmrvioe,boweveridlgbt.  DlaCKev.Qsley, 
177  Hass.  im,  34  Am.  Rep.  SSL 
24  h.  K.  A. 


The  law  Is  different  In  tbe  TTntted  Stutcefron  tbat 
in  BuKland  in  cases  where  tbe  child  is  a  mmor  at 
tbe  time  of  seduction,  bnt  Islirtair  wttti  or  wortlnr 
for  ft  strsnKer.  In  England  tbe  reitttkm  of  roaster 
and  servant  Is  held  to  be  dissolved  In  such  cbms 
and  no  recovery  is  allowed,  while  hi  tbe  UOHed 
Bmtcs  tbe  dooCrlne  of  oonstniotlve  servfoe  has  been 
developed  atider  whtoha  recovery  fs  permitted. 

The  law  as  sdmlttMersd  4m  Eimftmrf. 

An  action  oanaot  be  maintaioed  by  a  father  for 
the  seduction  of  bis  daughter  while  she  was  in  ths 
domes  It  0  servioe  of  aootber  person  altbough  «b« 
iras  under  age  and  intended  to  rotum  to  tier  l«- 
ttwor's  bouse  wt>enever  she  quitted  such  scrvkt^ 
Blayinire  v.  Bidey,  6  Meea.  *  W.  U. 

The  action  will  not  lie  where  the  daughter  Is  re- 
siding witb  a  stranger.altbougb  tbe  father  rcoelves 
a  portion  of  tbe  wages.  Oarr  v.  Clarke,  2  Cliittr, 
380. 

Where  the  daughter  was  living  at  the  bouse  of 
her  brother-in-law  with  oo  purpose  of  returning 
to  bar  father's  bouse,  although  there  was  no  con- 
tract of  aervioe  and  she  might  have  left  at  any  time 
she  ohoae.  there  was  held  to  tie  no  proof  of  loss  of 
service  by  the  father  which  will  tmntaln  the  action, 
although  after  she  found  herself  pregtiant  she  rr- 
(umcd  to  his  bouse  where  ebe  was  oonllned.  Dean 
V.  Feel,  6  Bast,  46. 

Where  the  daughter  was  a  domettlo  servant  liv- 
ing in  the  honsc  of  ber  master,  Iho  mere  fact  tbat 
by  his  permission  she  was  In  the  habit  during-  tri- 
sure  time  of  aaslstlng  her  parent  In  gatalDg  a  IItp- 
libood  Is  not  sufBdent  to  sustain  the  action. 
Thompson  v.  Boae,  6  Hurkt.  ft  N.  18. 

Where  tbe  daughter  was  In  service  as  a  governess 
and  was  seduced  while  on  a  three  days'  riait  with 
her  employer's  pemdadon  to  her  borne,  during 
wUoh  she  gave  some  aeslatance  In  the  boasrttold 
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■8.  PnntttTS  i1  ue  vIlDiraUa  In  the 

{December  1,  UQL) 

APPEAL  by  defeadaat  from  a  judgment  of 
the  General  Term  of  the  Bapraoe  Comrt, 
Tbird  Depftrtmeat,  afflrmlnff  «  jadfmwt  of 
the  Schoharie  CouBtjrCtrcuuia  favor  of  plain- 
tiff in  an  action  broogbt  to  recover  images 
for  the  alleged  abduction  and  Bednetkw  of 
plaintiffs  daughter.  Affirmed. 

Statement     Potter.  J.: 

This  actioik  was  brought  by  plaintiff  against 
deftodant  to  noover  damages  as  alleged  in 
tbe  compMnt,  for  tbe  abduction  of  plaJntfflF'a 
infant  daughter  from  the  service  of  the  plain- 
tiff, ber  father,  and  also  for  seduction  while 
she  was  absent  from  her  father's  bouse.  It 
appears  that  tbe  defendant,  who  Is  a  man  sixty 
years  of  age,  and  has  a  wife  from  whom  T»  u 
not  legally  dlvotoed,  and  who  Is  HTiDg-abaent 
from  him,  on  the  6tb  of  May,  1986,  came  to 
the  plaiottirs  bouse  and  bad  an  interview  with 
the  plaintiff  as  welt  as  Ms  danghter.  On  the 
I6th  day  of  May  following  be  again  came  to 
tbe  plaintiff's  bouse,  and  bad  an  interview 
with  him  and  {dahrttff's  wife  npoa  tbe  sub- 
ject of  narryfnr  Edith,  plaintHTB  daughter. 
During  the  inteFvtew  with  the  plaintiff  upon 
the  latter  day,  upon  the  subject  of  the  mar- 
riage of  defendant  to  plahitWs  dnight^  there 
wsB  a  conversation  between  them  in  regard 
to  bis  leaal  right  to  contract  marriage,  and 
whether  tbe-conrlitioiffi  of  separation  from  de- 
fendant amb-hls  wife  were  such  aa  to    low  of 


a  vaUd  marriage  between  defendant  tmd  plain- 
tUTs  daoKkter.  Tbe  defendant  repieaentbd 
that  be  had  s  legal  right  to  raairy,  and  the 
deCettdaot  drew  a  oonsent,  or  eontraet  to  carry 
out  sucb  destaa,  and  induced  the  plalnttS  and 
Us  wife  to  It  Tbe  consent  or  contraot 
was  in  then  words:  "  To  Home  it  may  Coo- 
oera:  We.  tbe  trndersigMdi  are  llie  father 
and  mother  of  the  bearer,  EdIUi  Lawyer. 
Whereas.  Edith  and  P.  J.  Fritcher,  of  Sharon, 
wlah  to  be  united,  w^  give  our  ooment  to 
their  contracts.  Rlchmondvllle,  May  10, 1886. 
Peter  Lawyer.  Catherine  Lawyer."  Said 
Catherine  'Lawyer  was  not  able  to  write  tw 
name,  and  Edith  was  reqnested  to  sign  her 
name  for  her,  and  did  bo.  After  these  repre- 
sentations were  made,  and  Uils  taBtrament 
signed,  the  defendant  carried  Edith  to  Poit- 
laodville,  in  Otsego  County,  a  distance  of 
about  thir^  miles  from  her  home  and  resi- 
dence of  plaiBtlff;  stayed  at  a  pobHe  boose  at 
tbatplaoe,  and  mM  to  tin  tady  who  feepttbe 
house  that  be  was  married;  occupied  the  same 
bed  with  Bdlth  on  tbe  night  of  the17tb.  Tlie 
next  day  the  defendant  carried  Edith  to  Sharon, 
Schoharie  County,  where  tbe  defendant  re- 
sided, and  stated  to  his  housekeeper,  who  was 
a  sister  of  Edftb,  that  she  was  bis  vMs.  Ob 
the  night  of  the  iHtb  of  Hay  the  defendnt  and 
Bdlth  occupied  the  same  room  and  the  same 
bed.  After  Editb  arrived  there,  and  dnt4ag 
the  >8tb  and  19th  days  of  Mi  v,  there  wia  a 
conversation  between  Edith  a'nd  Julia;  ber 
sister,  defendant's  houiiekeeper,  in  wbieh  Julia 
told  Edith  that  tbe  defendant  could  tiot  totwry; 
■  tfaai  he  bad  a  wife  living,  and  was  sot  divovced 


duties.  It  was  beHthatBopKMtfofths  ntetlonof 
master  and  eerrant  was  Aown,  and  It  appeartiqr 
tbatttie  eontlaenteottookptace  while  she  was  per- 
forming ber  dotlOB  of  govemen  away  from  borne 
tt  was  b<M  Aere  «nw  no  Maainffe  whfdi  wodM  en- 
title  the  vannt  so  sae.  Hedtres  r.  'Aiffi,  L.  Rt  7 

But  wbere  the  eednctlon  took  pkioe  vhile  the 
daugliter  was  00  her  wnjr  bome  after  leaving'  the 
plaoe  wbere  she  ballheen  at  work  the  aetion  wUI 
lie.  Terrrv.Hatoklneon,L.-R.SQ.B.n8. 

So  the  fact  that  sedtioHon  takes  plaee  wkHefbe 
dauafater  is  away  f  miq  borne  oa  a  visit  will  norde- 
leat  tbe  action.  Qriffltbs  v.  Teetgeo.  28  Bog.  L.  ft 
Bg.8n. 

Sotbe  taot  that  tbe  daughter  does  not  Sleep  In 
tbe  ftittier*B  hMHs  Is  Immaterial  if  stae  perConnsall 
tbeduties  of  B servant.  Hann  v.  Barrett,  S■Srp.8)^ 

80  where  the  daughter  was  married,  but  had  sep- 
arated from  ber  hustnnd  and  returned  to  her 
father's  house  and  was  rendering  servloee  to  biio, 
be  was  held  entitled  to  maintain  the  action.  Harp- 
er V.  LulTktn.  7  Bam.  ft  C.  387. 

Where  the  AiUier  owned  two  tanm  seveo  miles 
aparl^  and  tbe  Jnaghter  managed  the  houeriiold  af- 
fairs upon  one  of  them,  she  was  sufflcieotly  Ua 
•errant  to  entitle  blm  to  maintain  the  aotloD. 
HoUowar  V.  Abell,  7  Chr.  ft  P.  GSS. 

A  daaghter  who  works  hy  tbe  dar  la  snfllolantfy- 
fD  tbe  servloe  of  the  fttther  to  permit  him  to  naln- 
tsln  the  action  If  she  renders  services  to  the  fttmilr 
mornings  and  evenlDgs.  Ogden  t.  I«noashire,  IS 
"Week.  Rep.  19B. 

So  where  tbe  daughter  was  engaged  to  work 
eaob  day  from  seven  in  the  morning  to  six  in  the 
oveniDg,  and  spent  tba  remaining  bonis  of  tbe  day 
and  night  at  botae  ossisttog  In  the  work  of  tbe 
house,  there  was  satBcieot  evldenoe  of  servloe  to 
•ustalnaverdlok..  Blstv.Faui;,4aMtftaM. 

i4L.a  A. 


If  tfaedetlsndaBt  proeured  ttie  daughter  toenter 

his  service  for  the  purpem  of  getttog  her  outfrem 
under  ber  fatber'B  [R-oteotion  bo  as  to  neduoe  her 
tbeaotloB  may  be  maintained.  Bpelght  v.  OIlvMa, 
2  6lark.493. 

Tbe  AtMrieoo  ntl«  of  ewMtrueUw  wrefcfn  . 

As  long  as  the  father  retains  his  right  to  oontvOl 
ttieservtceriMblalDflintdangbter  he  ciln  saefcr 
hersednctioQalthoagh  be  has  allowM  her  tO'  te- 
cetve  her  eamhigsfn  tbe  servloe  of  tm/aVy  whom 
she  had  been  seduced.  Stmpeon  v.  Qravsnn.  « 
Ark.  401 

It  Is  sufficient  that  Hie  ftither  has  the  right  to  the 
eontMloftbe'daugbter^  servloes  atthorigh  rite  is 
at  the  time  living  away  from  home.  CIreenwoeid 
V.  Oreentrood,  tSHd.  am.  ' 

Where  the  daughter  to  a  mtoor  tlNve  is  a  eoKi- 
stmotlve'service.  Bolton  v.  Miller,  Bind. CH:<  ' 

Tbe  f«oe  that  the  daughter  haft  left  home  ifoter 
a  parol  agreement  by  tbe  father  to  permit  her  to 
reside  In  the  family  of  a  stranger  for  a  number  of 
yean  Is  immaterial. '  Hohryv.  Rc4nnan.ea?a.8S8. 

Wbere  tbe  danghtw  was  temporarily  away  from 
home  Mving  with  her  unclei  with  whom  there  wss 
no  agreement  as  to  the  dnrstton  of  lierservtee,1he 
father  was  ht/l6  entitled  to  reOAver,  tbe  oouH  stat- 
ing that  she  was  his  servant  de  Jun  though  not  de 
facto  at  tbe  time  of  the  tnjdry.  Harttn'-v.  Payne,  9 
Johns.  SRT,  8  Am.  Dec.  088. 

Tbe  htherwaa  held  entitled  to  maintain  the  ao- 
Uon  although  ttiedaoghterwasaV the  tinle  llvtng 
tafbefamllyof  hisalsterfnanotller  city, tMoause 
of  the  unpleasant  relations  between  herself  and 
her  stepmother.  Homketh  v.  Barr,  B  Berg,  ft  B.  8B, 
UAni.Dee.fln: 

Wbere  the  daogMer  wasabseDtfromthe  father^ 
bouse  during  the  whole  tlrae-  covering  tb^  period 
of  her  sednotlon  and  oonftaement,  and  theie  was 
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from  her.   Edith,  the  plaintifl's  dau^ter,  was 
abcrat  uveDteen  yean  ot  age,  geDoraUy  lived 
in  faer  father's,  family,  and  peiiormed  service 
tor  him,  though  she  end  work  ont  occaatooBllr, 
hut  hferf  ather  bad  received  ber  wages.  Among 
the  declaiaiioDS  made  at  the  iolerrfew  of  the 
16lh  between  plaintiff  aod  defendant,  tlie  plsin- 
tifl  testifies  that  the  defratdaot  said:   "I  am 
just  as  clear  from  my  wife  as  tbotwh  I  never 
■had  married  her."  The  plaintiff  sXm  leatifled 
•  that  be  belfered  such  statemeot  to  be  true. 
'Hiis BUtement  and  belief  preceded  sigaiog  tlie 
rpaper  above  set  forth.   On  tbe  17th  or  19th 
t  aay  of  May,  and  after  defeadaot. had: arrived 
^  at  bis  bopae  and  made  the  statement  above  to 
Julia,  ahe  procured,  from  a  -druR-stoce  io  .the 
Ticioi^  of  defendant's  leridencejone  poison. 
Bdlth  partook  of  that  poison,  and  dted  of  it  on 
the  20UI  day  of  Hay. 

Tbe  principal  question  iovf^red  in  this  case 
is  whether  the  plaintiff  proved  a  }(m  of  service 
and  damace  In  oonaequence  thereof  sufficjent  to 
maintain  (he  action.  The  trial  iadgB  cbaraed 
the  jucy  that  the  plaintiff  was  not  aitiUedfto 
recover  damages  .for  any  lott  of  srrvlee  1^ 
reason  of  (he  lahing  of  the  poison  and  the 
death  of  Edith  io  consequence.  Nevertheless 
tbe  juiT,  under  the  charge  of  tbe  court,  found 
a  vordict  in  favor  of  (ho  plaintiff  of  $800. 
beeves  costs.  The  general  term  was  not 
uoBoimons  in  affirming  the  Jadpmot  on  tbe 
veidict  t4  tbe  lory.  One  ot  the  miood  judgiis 
oi  tbe  general  term,  as  shown  by  his  dissent- 
iog  opinion,  uses  the  following  langusge, 
wbieb  indtcaiea  the  view  taken  by  him  and  tbe 
groundB  for  bia  dissent  fsom  the  affirmance  of 


tbe  ju^nent;  "Ite  defsodant,  a  marriMl 
man  over  sixty  years  of  age,  look  ptannurs 
daughter  Edith,  ahmtt  seventeen  years  otd, 
from  ber  father's  bouse  on  Monday,  May  ITtb. 
'He did  this  with  the  consent  of  the  parents. 
Bat  tbe  verdict  of  the  jury  establishes  that  be 
obtained  tMA  consent  ay  fraud.  That  night 
he  stayed  with  berotan  hotel,  and  occapied 
the  same  bed  with  ber,  saying  to  the  landlady 
that  Edith  waa  his  wife.  .  .  .  Tbe  next  day. 
after  diooer,  Edith  became  sk-k.  Sbe  bad 
taken  poison.  Tbe  day  following.  Thursilay, 
the  20tb,  she  died  from  Ike  effacu  of  tbe 
poison.  Before  death  sbe  loM  ber  sister  thai 
she  took  poison  because  she  did  nes  want  u> 
live,  and  that  she  did  not  want  to  see  any- 
body. There  waa  evidence  that  ikltth  bad 
recovered  from  ber  usual  monthly  courses  a 
week  b^ore  she  went  away  with  tbe  defeod- 
aot,  and  that  before  her  death  her  under- 
clothes were  spotted  with  blood,  whtcfa  a 
pfayaictan  supposed  to  be  Ute  menstrual  Sow. 
The  important  point  In  this  case  b  wbcf  ber  on 
those  facta  tbe  court  could  pn^ierly  rabmit  to 
tbe .  }ury  tbe  questkm  wbrilM  tbe  plaintiff 
sustained  damage,  other  than  that  of  dratb, 
for  loss  of  service  by  reason  of  the  sedoctioa. 
It  will  be  seen  that  then  Is  no  evidence  of 
seduction  before  Monday  nlabt;  so  evidcnee 
of  JCditb's  coodltioo  from  Monday  ni^t  tOl 
Wednesday  noon,  when  abe  took  tbe  poison; 
and,  of  course  do  evidence  of  pregnancy. " 

Mr.  A.  B.  OoMsa*  for  appeUanti 
A  father  cannot  wahrtata  an  acthm  tor  de- 
bauobing  bla  daaghiar  If  be  eoaawted  to  <r 


DO  inoot  that  tbe  father  took  oare  ot  ber  or  ex- 
peikted  anrttUnsoD  ber  aooount  dnclns  her  alok- 
nssB,  be  was  betd  entitled  to  reoover  upon  tbe 
around  that  she  was  ooiwtructivBly  in  Us  servloe. 
IfulvehaU  t.  HlUward,  11 N.  T.  MIL 

The  &ota  that  the  father  had  given  the  daoghtn 
ber  tiBie  absohlteir,  and  sbehad  toft  hoBie  with  tbe 
vndeittandlng  that  abe  waa  to  provide  for  borsclf. 
wUl  not  defeat  the  actiML  dark  v.l1tah,SWeiid. 
4W,>0Am.Oeo.aB». 

The  Aot  that  Oia  seduotitm  was  aoomnpUslked 
while  tbe  daoabter  was  awsy  from  home  oa  •  vtalt 
will  not  defeat  the  father's  right  of  action  tf  he  hsd 
retained  the  right  to  rraelve  ber  serrfooi  if  he 
sbanld  doaand  them.  Lavecy  v.  Orooke,  n  Wis. 

■<it»AiB.i(«.nB. 

The  fstber  mar  maintain  tbe  action  although  the 
dauahter  bad  one  Tear  previondj  left  her  father^ 
boua»  with  no  IntOBdon  ot  reSondng  wttb  his  ooa- 
■ent'to  ber  departure  and  htsUornse  ttwtshemar 
appropriate  herttmeaodaenieeB'  toherownoae. 
Boyd  V,  Byrd,  S  Bbtokf .  lU,  M  Aou  Deo.  110. 

Io  as  aoUtm  by  a  father  tor  the  seduoUon  of  his 
dangMeiP  tbe  ndation  of  maeter  and  servant.  Is  pre- 
sanedilf  sbe  is  noder  age  and  under  bis  eontr«i. 
■avtioar  v..8tB|dieosi»i  W  SM.  Bap.  M. 
.  totSowlHid  V.  Howln^  lU  Ifaaa  m*  U  Am. 
Bep,  im,  erMenoe  was  admitted  to  show  that  tlie 
'  tstbenvBsnet  JegKlIymaDTied  to  tbe  mother  of  the 
daughter  for  the  purpose  of  rSbitfttog  a  prsaump* 
tlpa  at  aervtoa  by  showing',  thai  iriahMItt  hwi  no 
Jsgal  slgbit  to- It  altbougb-the  coortatated  that;tf 
aetual  servtoe  ma  pfloved  a  reooverr  mii^t  be  had^ 

.    '.      ^'  .Aefval»er:t>tt^ 

The  rule  as  to  what  facts  are  BuflWant  toshflfw  an 
netosft  siwvloet  H  aome«hat  Mie  Uherat  la  the 
4;aUfd  «ta|sa  thaa  in,BBKlaad. 

Thus,  whtge  .a-wMawsd  oatbca  sent  tor- bar 
14  L.  R.  A. 


daughtar.  who  waa  oat  at  airvlse,  to  aoM  hone 
for  a  few  dara  to  assist  la  taUng  eai«  of  side 
peraaos  in  the  family,  end  wlille  she  waaengacad 
hiaaoh  dutiss  *e  beoanM  pngaaat,  abewas  la  the 
aotnal  aarvloe  of  tbe  osolbsr  to  soeb  sense  that  tbe 
anUon  oould  be  matotalaed  attbough  a  day  or  nm 
afterwards  abe  returned  to  Uw  sarvtoe  ot  bar 
ployer.  Oray  v.  Durland,  ft  N.  t,  OL 

So  whsre  tbe  daughter  waa  employed  by  a  tbM 
psnoo  but  the  father  required  bar  to  apend  a  pan 
of  every  Sunday  at  homshdorhig  whlob  thnerie 
<Nd  work  tor  him,  be  waa  betd  entitled  to  naltttaia 
tbe  action.  Kennedy  v.  Shea,  110  Vast.  U7,  U  An. 
ner>.66i. 

So  the  taets  that  the  daughter  owns  tbe  bouse  and 
that  tbo  mother  Uvea  with  bar  wlU  not  defeat  tbe 
aotton  If  tbe  mothBrma  the  head  of  Ae  house  and 
thodaughtar  rendered  servlees  for  ber.  TlDaplgiia 
T.  Shnbir.  S  StMbh.  L.  «k 

BtHnqutitmmt  of  rlgM  to  terviett. 

If  the  father  has  by  oootnot  devested  blmaelf  of 
the  right  to  oODteol  tbe  dnngbter's  aervlcaa  he  osn. 
notreeover.  Wbltov.HurUaad.nilL«.ttAai. 
BBp.m 

So  where  the  saductton  is  aooompUdiei  while  the 
daughter  Isllvbur  with  one  >  to  whoanrtwbae  been 
Ingsllf  Indented  as  a  aervant  and  the  totber  baa 
ttna  hist  eootcol  over  berbe  oaanoS  matntola  an 
aotlon.  Daln  V.  Wyooflr,Tir.T.  in. 

Bat  where>  priorto  ibe  aafluetien  the  father  had 
indentured  the  daughter  to  a  third  person  laT<» 
whose  aerrius  she  had  sooa.  but  BooaaftHwanl  It 
was  sseertaf ned  tbaSitbar  oonU  aot  gaatoatr  so- 
««theraad  aha  had  IsCl  wttta  aaeonssntot  aoeh 
peiaon  aadhadattsrward  witt  hwfathai'soooMut 
srorked  oob  for  AUsiaBt  gaiauafc  dnrlag  wblata 
thnatta  smnstioB  wis  aasonplMaa  the  AiAar 
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cooirtvad  ^  bar  iDtenoniM  wltti  tbe'defend- 
aoc 

AwMr  V,  St^rarimnd,  8  Ofet  819:  7>wife  t. 
Ap»ttr.  64  B«rb. '  614;  Smith  y.  kagtm,  15 
Wend.  870;  BunnOt  v.  Grmthioi,  49  Barb. 
100:  S  GntaL  Ev.  ^878. 

Where  ihe  fsiher  oonsents,  or  wbere  tbe 
ehIM  is  bound  out.  be  is  not  entftled  to  b«t 
siprTfcee,  «iid  caDnoi  recover  damages  for  ber 
■edoottdn. 

Da^     Wi/i»ff,  7  N.  Y.  191. 

The  nhtion  of  nwler  and  serteot  la  tbe 
fbundMleii  of  the  action  for  tbe  loss  of  serv- 
ice. 

Ibid,:  B&Hteji  y.  Riehtmyer,  4  N.  T.  88,  68 
Am.  Dec  888;  MutvehaU  v.  JUatmrd.  11  IS, 
y.  848. 

Tbcro  wftB  no  proof  that  plaintiff's  daughter 
Iiad  bten  aeduoed.  Tbe  most  tfeiat  could  be 
ntdwas,  fhare- Was  a  poBSlbllitftbat  defendant 
might  bafe  sedaced  ber.  Tbat  is  not  miffl- 
ckot  to  go  to  tbe  Jury  witb. 

Marnmn  t.  Neu>  York,  N.  E.AH.B.  Ob. 
83  Barb,  m 

The  defendant  la  uniropeacbed  and  nncon- 
tradfcted  upon  tUs  point;  be  sweais  podtively 
be  did  not  oare  aexnal  intercoaise  with  ber. 

Where  a  fact  not  improbable  is  poeitively 
t«Aifledtoby  unimpeached  and  uDcoBtradictcd 
wttnesees,  it  is  error  if  tbe  court  subinlt  it  to 
dedflion  of  a  jury. 

RiMnaan  t,  MeUaniu,  4  Latis.  880;  &orey 
▼  Brennan,  IS  N.  T.  534,  69  Am.  Dec.  629; 

R&^mMid,  14  N.  Y.  Week.  Dig.  896;  Jfurmy 


v.  TVhv  <fi  IT.  T.  Brtaoe  (h.  15  N.  T.  Week. 
DiK.  16. 

There  must  be  &  loss  of  service,  not  speoola- 
ttre  or  guess  work,  but  an  actual  loss,  flowing 
from  the  seduction,  or  tbe  direct  consequenoe 
of  it. 

Knight  V.  Wilcox,  14  N.  Y.  415. 

Mere  seduct{<Hi,  without  pregDAocy,  conse- 
quent ill  health  or  lojuiy  to  the  servant  wiU 
not  give  tbe  right  of  action.  This  action  is 
not  maintainable  upon  tbe  mere  relation  of 
parent  and  dilld. 

Inger$on  v.  Miller,  47  Barb.  47; 

To  constitute  seduction  as  a  cause  of  action 
for  the  parent  of  the  female,  it  must  appear 
that  defendant  used  insinuating  arts  to  over- 
oome  her  opposition,  and  by  bis  wiles  and  per- 
snasiuns,  without  force,  debauched  ber.  The 
bare  fact  of  criminal  connecUon  does  not  oon- 
atitnte  it 

Hogan  v.  Or^n.  6  Robt.  188. 

JUr,  William  C.  Lamont.  with  Mr.  Al- 
bert Baker,  for  respondent: 

If  tbe  paper  consenting  to  tbe  marriage  of 
£dltb  with  defendant  was  procured  by  false 
and  fraudulent  refnesentaitona,  then  it  was  no 
conpeot  and  entirely  unavaOing.  Il  left  de- 
fendant in  the  Same  situation  as  If  he  had, 
aecretlv  and  by  force,  in  the  nigbt-tlme,  taken 
plaintiff's  daughter  from  her  home. 

Pwple  V.  DeLeon,  11  Cent.  B«>p.  888,  109  K. 
Y.  226;  Reg.  v.  Bopkin$.  Car.  &  M. 

She  was  tnken  wrongfully  by  defendant  on 
the  16th  of  May,  1886.  Sbe  died  on  tbe  20th. 
four  days  after.  During  this  time  plaiotiff 


was  iMld  eotHM  to  recover.  Emery  v.  Ooweo,  < 
He.  SB,  le  Am.  Dee.  sail 

Tbe  aoitoa  oamiot  be  natntalned.  altboanh  the 
deoihter  Is  under  eye,  tf  tbe  tetlier  has  a  tiandooad 
her  and  removed  to  another  Ettatei  leaviitg  ber  to 
provMe  for  herself.  OBtwm  v.  Francis, «  N.  J.  L. 

So  when  tbe  danfffater  left  the  home  of  ber 
vnoCher  attbe  ateef  elfht  or  nine  yean  wtth  tiie 
inteDMon  Of  lenaMoir  away  beoanae  ber  motber 
was  •  eomnon  proMltnte.  and  wasseduoedattbe 
sue  of  KveDteen  or  elghteeni  never  after  her  de- 
parture taftffiiff  had  any  lateieoune  with  the 
motlwr  wbafever,  tholatter  oouU  no*  raahilahi  an 
■edoR-ftir  tbeaediMHoa.  Boberts  v.  Oonnelly,  U 
Ala.  fas.! 

S-     aaatHm  must  cxM  at  time  o/  seduetlan. 

ttaiv  Is  lie  «MM  tbat  In  BnvUind  tbe  niatloaor 
-xnastar  mak  serMmmaat  sabsM  at  the  time  of  the 
■edoottaa.  Davtea  v.  VlUlams,  10  Q.  B.  728. 

In  thtaoontryebe  nile«DDott)eBild  to  be  nnl- 
foneatthDailiBDineof  tbeearHtr  oases  wtddide- 
imrted  ftWB  Mm  BntfUh  TUls  bave  been  stnoe  over- 
ruled. 

-  lafianraatv.-— ~-NftOD«;108,amotherwbobad 
bomd  berdaagrlitevovtas  an  «n>reDtloe  was  per- 
Bttted'to  malataln  an'aetlOD  'for  her  sednotloo 
wMlotbMitoaM  eetwbflretbe  articles  of  indent- 
ne  were  efterwaras  caneslea  ■  and  tbe  dauffhtcr 
returned  to  ber  mother^  house,  where  the  oonOno- 
ment  teoli  i^hcsy  llw  eoai  t  leujaifclug  that "  H  aan- 
notlia  ttesehsarjr.  aooovdhv  to  'tin  theoir  iatt 
intadplee  bywMoli  *bls  aetinn  l»i««ulated,tbat 
ibe^nenthi'OBdBrtosartala  isiebooU  be  entmed 
to  tbe  iwrvloes  otHtodaasMarat  the  very  InslMlt 
wbea  the  aot  Is  eotnmltted  which  snbsequently  re- 
sults in  ttm  at  ssrvloe  w'neieeent^  peoonlary  'dis. 
'fcuiesiwilE'*       '>  "  ■    >■  '  >'   '  ■  ■ 

14L.aA. 


The  doetrhie  there  uinoanoed  Is  sustained  by  at 
least  two  other  oeaee. 

Thus  an  eocloa  maybe  maintained  tqr  a  mother 
for  tbe  seduetlon  of  ber  minor  dtlld  although  It 
took  ptaoe  in  tee  lUietlme  of  tbefatheraad  tiie  loss 
of  sernioe  happened  after  bis  death.  Ooon  v. 
SSotBU.  8  N.  J.  L.  les.  t  Am.  Deo.  m. 

Bo  If  tbe  daughter  Urea  wltb  tbe  mothw  before 
and  at  the  time  the  otaJM  was  bom,  performing 
service  for  her,  tbe  action  may  be  malotafned  hf 
her  alttiough  the  father  mm  Uvtnir  at  the  time  (tf 
the  seduction  and  had  died  before  the  Urth  of  the 
<AUd.  Parker  V.  Meek.  8  Sneed.  aOi 

Bat  ia  Baitieyv.Blohtmyer,  4  ir.T.K.8>  An. 
Deo.  as,  a  ease  wUoh  Involved  tbe  Mght  of '  a  step- 
Cathcr  to  gue  for  tbe  seduetaou  of  his  step-daugbter, 
who  was  not  In  bia  service  at  the  time  of  the  sedue- 
tlon but  VMomed  to  his  bouse  foocderiobeoon- 
flned  there,  the  court  says  that  It  to  Qutteolear  that 
the  reasoning  laBargentv.  » I  Oow.m,  can- 
not tie  sui^rtsd. 

And  In  Logan  V.  Homy,  fl  8arg.  A  B.  111.9  An. 
Dea48S,  la  which  tbe  socioawastreqmsi,  taieeoort 
traats  the  question  as  immatorlalwhachertheBe- 
tian  was  trespass  or  case,  and  states  that  a  mother 
oannoD  recover  damages  for  the  seduotton  of  her 
Aiughter  aooompHshed  In  tbe  Ufatlme  of  Oa 
father,  with  whom  tbe  daughter  resided,  tboogfa 
after  the  father's  death  she  remaleed  wtth  the 
mother,  who  bore  tbe  expense  of  ber  lytag^n  and 
snpportedberandherohUd.  ' 

Bo  where  the  sSduotlOD  took  place  wbtte  the 
>dsairtiter  WAS  In  tlie  servleS  ef  <a  stiaaaertiie  fotota 
that  sbe  retueeed  to  her  amihm^  hsimu  aud  became 
beT-sernwfe  bet<ne  the  cotteaameal,  aod-thattbe 
mother  Ixwe.her  IftMu  In ^oapsiBSW. wIM  aatgm 
taerarlgbkbtaetlon.  Ssotta  v.  JDenhiistoa,  S  Watts. 

8oaaaeifcm4i*>seduBti«Bie>nDea<hehnMgtath^ 
th*  ■uHlM.tftss^thefstiim%  ilfcsth  tf  at  theHbie 
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was  CDtilled  to  the  Berrices  of  bis  daughter  and 
servant.  Of  Ibese  services  by  tbe  wronefql, 
villainous,  aud  fraudutenl  coiKiuct  of  defeud- 
aot,  plaiuttCr  was  d^vired.  Tbls  made  out  a 
cause  of  actioD. 

Line  v.  BitenUrd,  33  N.  T.  229;  Lawram 
T.  Spcnee,  99  N.  Y.  669. 

Tbis  actioD  can  be  maintaloed  without  preg- 
saacT  dr  disease. 

White  V.  NeUu.  81  N.  T.  405,  88  Am.  Dec. 
283,  Bfflrmiag  31  Barb.  279;  Ingeraonv.  Mitier, 
47  Barb.  47;  Lipe  v.  EisenUrd,  tupra;  2  Sedgw. 
Dam.  7th  ed.  813. 

Tbe  Englisb  rule  requiriDg  pnxrf  of  actual 
service  bas  been  lelazed,  aoa  It  i»  only  uecee- 
sary  to  show  that  the  parent  has  the  legal  right 
to  command  the  services  of  the  cbild  and 
very  slight  evidence  of  loes  of  service  wUl 
suffice. 

Bee  Badgley  v.  Decker,  44  Barb.  589;  LtCoup 
V.  BKhtnm.TS.  Y,  DaiW  Reg.  June  11,  1884; 
Hanrm  T.  2hom»im,  2  Can*.  &  P.  S0&;  WhiU 
T.  NeilU,  31  N.  Y.  408,  88  Am.  Dec.  282.  8«e 
also  Upe  T.  Sisenlerd,  33  K.  Y.  334. 

To  sustain  tbe  recovery  in  this  case,  it  is 
not  necessary  to  go  to  tbe  extent  of  reasonieg  as 
to  a  fiction. 

Eeteitt  v.  Prime,  31  Wend.  79. 

A  father  can  sustain  an  action  for  tbe  seduc- 
tion of  Ilia  daughter  without  proving  any  act- 
tisl  ioss  of  sQivice.  It  is  enough  that  tbe 
daughter  be  a  minor  residing  with  ber  father, 
and  ibat  he  bas  tbe  right  Ut  claim  her  services. 

See  also  Furman  v.  Van  Sm,-  56  N.  Y,  441, 
15  Am.  Bep.  441;  Hemtt  v.  iViste,  supra. 


Potter,  -J.,,  delivered  the  opiolon  o<  the 

court: 

I  should  not  feel  juaUBed.  in  departiog  from 
my  ntle  in  this  court,  vot  to, write  an  opinion 
upop  tbe  affirmance  of  a  judgment  tn  a  com- 
mon and  ordinary  case,  except  to  reconcile 
differences  of  t^Moitms  by  tbe  judges  of  tbe 
court  hdow,  and  to  remove  any  refort  to 
strained  or  doubtful  reaaoniag  to  sustain  the 
judgment  appealed  from,  by  a  brief  preseota- 
tlon  of  a  feature  of'  tbe  case  tba(  was  oot  dis- 
tinctly brought  out  in  (hat  court.  Tbis  action 
was  brought  to  recover  damages  which  the 
plaintiff  alleged  he  has  sustained  by  (be  un- 
warranted interference  of  the  defendaat  with 
plaintiff's  right  to  service.  It  la  as  well  settled 
that  be  who  unlawfully  interferes  with  an- 
other's  right  to  aeryice,.,  whether  It  be  tbe 
service  of  a  male  or  /emale,  a  minor  or  an 
adult,  is  liable  for  aetual  or  compeoeatoty 
damages  in  tbe  same  maooer.  and  upon  the 
same  grounds,  that  he  would  be  liable  for  an 
nnlawral  lot  erfereooe>  with  any  otber  ivoperty 
right  of  another.  Tbe  plaintiff  alleges  that  he 
is  tbe  father  of  Edith  Lawyer;  that  at  the 
/time  of  the  acts  of  the  defendant  complaioed 
of  by  tbe  plaintiff  she  was  17  years  of  age,  aod 
was  residing  with  tbe  plaintiff,  and  that  be 
was  entitled  to  her  services;  and  that  without 
tbe  cooaeot  oC  tbe  plajnliff.  the  defendaDt,  on 
or  about  tbe  16th  day  of  May,  1886,  enticed 
and  persuaded  the  said  £ditb  Lawyer  to  leave 
the  residence  and  service  of,  the  plaintiff,  aod 
to  Bccomj^aay  him  (the  ilefeadaot)  to  Port- 
laodvillc,  ip  the  coun^  of  Otsego,  eta.  The 


1 1  took  place  the  father  was  alive.  Toaael  v.  Oole, 
10  Ho.  684, 47  Am.  Dec.  181 

In  Oeo^  V.  VanHom.  9  Barb.  GCS,  tfaeoourt  says 
tbat  BO  far,  as  piiDclplee  can  be  deduced  from  ad- 
Judged  oases  they  bold  that  tbe  relaUon  oC  matter 
and  servant  omA  exist-between  the  plaintiff  asid 
tbe  aeduoed  at  tbe  Uaie  at  the  seduetloti;  and  tliat 
there  must  be  a  loea  of  ssrvloe  to  tha^lalutlfl  or  a 
obarge  broivbt  upmi  htqi  hi  eonaequenoe.ot  the 
AeduuUoo. 

Whtrt  the  child  it  of  fvR  age.  ' 

If  the  daugrbter  la  ovar  twen^<one  ytam  of  age,' 

but  ia  stUI  Uvliw  in  ber  fattaec^a  bouse  Issaeb  away 
that  he  enlo^  and  oan  commaDd  ber.servloes.  he 
mar  maintain  tbe  acUoiu  Wertv.8tioiiae,WlliJ. 

It  is  Imraaterlol  that  tbe  dau^ter  weaof  tall  ac*. 
It  Is  BuflMeot  thair  ahe-waa  tbe  father's  servant.' 
Appletfate  v.  Buble.  2>.  K.  Hatah.  m. 

Where  tbe  dwhtn-  was  twoatv^flve  rears  oC 
age,  bat  linad  In  her  motharlT  taaaOr  and  jrendaced 
aervloea  thefey  th»  sotfoia  waa  held  malotaiDaUe 
although  no  conkraot  for  servloea  was  ahowa. 
Badgeler  v.  Detket,  M  Barbi  &T7« 
'  Id  Jiew  Jeney*  when  tbe  attaining  of  the  age  ctf 
twenty-one  laiaot  4pM  /oc<o«n  emanelpatlon'ef  the 
ehlldieewtee^onebyoneteUbougb  (fver  tvnitr- 
ooe  yean  aC  age,  for  her  parean  la  regarded  -aa 
done  because -due  to  them  Insui^Beime.tbattbe 
father  can  malDtain  an  action  for  loas  of  tt  thnmiFb 
ber  aeduetton.  ■  Satton  v.  Hufrmao.  82  N.  J.  L.  68. 

FeeUethwatte  v.  Partoa.  8  Burr.  Ifl78,  la  vepevtad 
aa«9>ltigtbat>wlMreatedaughtBr  ma  of  fuU«ge. 
■Dd  away  tzom  ber  fotliev  V  bouae  <at  servtowhen 
the  aednotloti  ««a  aqeomallitMd,  behad  ao  rlgbk  of; 
mttkm.  AadthatlatheiMeentme.  Nlokkaonv. 
Stryker.  10  Jobas.  lift.  8  Am.  Deo.  818;  Ueroer  v. 
Walmsler,SHam*J.ff,9Ani.DM.«S.  ' 

wiMtelMdgBiAtarli«f  tBDacaaiiA«hendw> 
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tton  oQQurred  wUle  she  waa  iq  the  emoloymeBt  of 
a  third  person  the  father  oattpot  reoover  althouiA 
the  ooDtraet  for  ho-  aervlcea  was  made  wiih  blm 
and  be  was  receiving  her  wagea.  HoDanlel  t. 
Sawarda,  SO  H.  C.  40S.  47  Am.  Dec  831. 

Where  at  the  time  of  tbe  aedtiotlon  tbe  dangbter 
was  over  twenty-one  years  of  age,  was  residtag 
with  her  bvotber,  and  Jier-  father  waa  alivew  tbe 
mother  waa  held  not  entitled  tomalotaln  tbeaettea 
where  after  the  father's  deetb  tbe  daughter  emtaa 
home,  to  bar  and  was  ooufined  there.  George  t. 
VanHom.  9  Barb.  S23. 

Where  tbe  daughter  waa  of  full  age  and  at 
servloe  in  the  Caisily  of  a  attaager  the  aotloo  caa- 
OQt  ba .  maintained  altb»ug^  tbe  seductloa  took 
place  while  she  was  on  her  way  home  on  a  vtak  of 
eight  or  ten  days  aod  returned  to  Us  home  to  Ure 
four  or  five  months  before  tbe  birth  of  tbe  child. 
Fhlpps  v.  OarlKDd,  SO  N.  C.  44. 

Where  at  tbe  time  of  the  iTaBitani*B  liimnigiia 
tlen  sha  was  over  twe^*one  jnamot  aga  and  waa 
living  with  bersWcT.  and  before  tfaaobUA  waa  ban 
she  was  aoaiitedi.  and  It  «M  M*  appaar  that  tbe 
father  bad  tweo  to  any  expraae  on  IvraoeoHBtor 
kadlostanyaernoe,tbeaattonwouldaotlie.  Fat- 
tereon  v.  Ttaompeon.  2i  Ark.  TO. 

(The  aotloBOOuld  not  be  maintained  where  at  (he 
Ume  of  aeOuatioa  the  dangfatar,  who  was  cweBty- 
three  yean  of  age,  waa  at  work  for  a  third  peraoo 
under  a  twelve  months'  contract  for  a  prlee  to  be 
paid  her  for  her  own  use.  Lee  v.  Hodgea,  UOrett. 
788. 

Where  the  female  waa  twenty^ix  yeatt  of  aga  at 
tbe  thneof  harseduotioBaQd  hadllved  wltb  atUrd 
pcDHOn  aa  hla  houaAeeper  for  a  period  of  about 
tUree  years,  U  wu  bald  tbat  naaotlon  wooU  lie. 
KtUar  V.  "niompeon.  1  Wend.  m. 

'  What  senrlM  is  tvMpUnt  in  case'  elMId  <■  tf  age- 
A  oootraet  of  isrvloe  la  not  neoasattT  tn  oaae  (ka 
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SlaiatiflF  also  alleffes  that  on  the  ITtb  day  of 
lay,  1886,  tbe  deieodant  debauched  the  eald 
Edith,  etc.  The  erfdeoce  in  this  case  estab- 
lishes  beyond  question  tbat  on  and  prevIouB  to 
tbe  16th  day  of  Hay,  1886,  EditA  was  the 
acrrani  of  plaiatlfF  both  in  law  and  fact.  It 
follows  from  that  relation  that  plaintiflF  was 
entitled  to  command  and  to  have  her  services 
wholly  and  without  interruption,  save  such 
tfane  as  was  necessa^  for  ber  mt,  health  and 
preaerratloD.  until  the  plaintiff  should  elve  a 
valid  consent  to  dispense  witb  tbe  service  or 
the  law  should  terminate  the  relation.  Tbe 
defendant  came  to  plaintiff's  house,  where  she 
was  In  fact  performing,  and  waa  in  law  bound 
to  perform,  services  for  tbe  plaintiff,  and  took 
her  from  and  deprived  tbe  plaintiff  <rf  such 
service.  If  this  was  done,  as  plafaitHt  aHeges, 
without  bis  consent,  tbe  defendant  fs  liable  to 
make  plaintiff  compensation  for  tbe  loss  of 
service.  If  the  plaintiff's  consent  was  obtained 
by  defendant  through  fraud  it  was  void,  for 
fraud  vitiates  all  contracts  and  all  consents. 
Consent  or  no  consent  was  one  of  the  issues  to 
be  tried  by  tbe  jury;  and  tbe  jury  has  found, 
upon  competent  evidence  tar  tbat  purpose, 
tbat  any  consent  given  by  plaintiff  was  ^ren 
through  fraud,  and  so  was  no  consent,  '  With 
thih  findin;?  by  the  Jury  tbe  court  cannot  inter- 
fere. Edltb  was  taken  away  from  the  plain- 
tiff by  tbe  defendant,  and  remained  with  him 
at  an  hotel,  and  on  the  way  to  defendant's 
home,  and  at  his  home,  for  Uie  space  of  four 
days;  and  the  plaintiff  was  in  the  mean  time 
deprived  of  her  services,  and  his  rfg^t  to  them 
was  unlawfully  interfered  wUh. 


Tbe  gravamen  of  the  action,  and  of  all 
actions  of  this  nature,  is  the  loss  of  wrvice; 
and  boU)  pleadings  and  the  proofs  in  Uds  case 
make  out  a  cause  of  action  in  entire  harmony 
with  tbe  fullest  requirements  of  such  actions, 
and  entirely  dispenses  with  any  neccfsity  or 
occasion  to  resort  to  fiction,  as  is  said  to  be 
done  in  some  instances  to  maintain  the  recovery 
of  damages  in  theee  cases.  In  tbe  aspect  Tte 
have  been  considering  this  case,  it  presents  an 
actual  and  measuraUe  pecuniary  damage  to 
the  pialnliff.  The  loss  of  service  constfiutea 
the  cause  of  action,  and  It  can  make  no  differ- 
ence as  to  tbe  right  of  action  whetiier  that  has 
been  accomplished  by  an  unlawful  persuasion 
of  tbe  servant  to  leave  the  master's  employ- 
ment or  through  fraud  upon  the  master,  or 
force  upon  tbe  servant,  or  by  both  such  fraud 
and  force.  Tbe  loss  of  service  la  the  cause  of 
action,  and  when  that  is  established,  a  basis 
for  damages  to  some  extent  exists;  and  whether 
tbat  loss  Is  caused  or  attended  by,or  followed 
by  sexual  intercourse,  defilemtnt  or  pregnancy, 
loss  of  health  or  disability  to  serve,  or  for  the 
purpose  or  with  an  intention  of  obtaining  those 
results  through  a  formal,  but  criminal,  mar- 
riage, has  relation  more  especially  to  the  dam- 
ages tbe  plaintiff  may  recover  than  to  his 
cause  of  action. 

It  is  true  the  complaint  charged  debaucb- 
mentand  ill  health  as  a  consequence,  as  well 
as  the  taking  of  tbe  servant  from  ihe  master. 
Whether  tbe  debaucbment  was  proven  or  not, 
the  taking  away  by  the  defendant  was  proven 
without  any  contradiction,  and  this  gave  plain- 
tiffaCMiseot  action  andarigfatto  dannges. 


dausbter  Is  of  aire.  Brlggs  v.  EvaiiB,  CT  N.  C.  20; 
Bennett  v.  AUcott,  2  T.  B.  lOS;  Kendrtck  v,  llO; 
Crar7,UOa.(l03. 

Any  accostomed  service  due  to  the  father  wlU  be 
auffloient  provided  it  be  service  due  and  not  merely 
voluntary,  altliouirh  It  contists  of  sllfrht  acts  done 
oat  of  the  Ume  whlob  Is  devoted  to  tbeservloe  of  a 
third  penon.  Button  v.  Huffouui,  KN.  J.  Ii.  68. 

Where  the  dauvhter  was  over  twenty-one  jreaia 
of  age,  but  had  always  lived  with  her  parents  wblle 
working  during  the  daytime  at  a  mill,  and  In  tbe 
evening  dally  performing  some  ordinary  woman^ 
wOTk  about  the  house,  tbe  servtoe  was  lield  suffl- 
dent  to  sustain  tbe  action,  lAmb  t.  Taylor,  67 
lld.85. 

Tbe  relatloa  ot  mtfltreaa  and  servant  was  held  to 
be  established  In  case  of  a  daughter  over  twenty- 
one  yeara  of  age  wbere  she  was  living  in  a  family 
wlUi  her  mother  and  brother  and  sister,  and  the 
children  earned  wages  and  supported  the  eetabllsb- 
ment  wblob  the  mother  conducted  wItb  the  money 
f  umtabed  her  by  the  ohlldreo,  and  tbe  daughter  at 
tlmea  made  garments  for  tlie  motbw  and  assisted 
her  Id  the  honsefaold  aflain.  Koran  r.  Dawes,  4 
Cow.  412. 

But  where  the  daughter  carried  on' the  business 
of  a  milliner  and  furnished  part  of  the  support  for 
ber  mother  and  younger  sisters,  it  was  held  this 
was  not  snUtclent  service  to  the  father  to  entitle 
him  to  maintain  the  actloa.  Manley  v.  Field.  7  C. 
B.  N.  a  96. 

Although  tlie  daughter  was  upwards  of  twenty- 
one  years  of  age  and  the  seduction  occurred  while 
ahe  was  rendering  services  to  a  neighbor  in  assist- 
ing him  In  preparing  for  and  placing  his  house  In 
order  after  a  party  and  ball,  which  took  place  dur- 
ing tbe  oddwinter  holidays,  Uie  father  was  lield 
entitled  to  reoovw.  It  appearing  that  she  usually 
rendered  services  In  bar  father^  honsekold  where 
14L.B.A.  45 


she  lived  and  was  supported.  Upe  v.  Bisenlerd,!!^ 

N.T.sn. 

Where  ttielndactlon  took  place  on  the  night  before 
the  daughter,  who  was  twenty-four  years  of  age| 
was  to  emifrrate  to  a  foreign  country  and  soon  after 
she  reached  such  country,  upon  dlsco^'erlng  that 
she  was  pregnant  she  left  her  service  and  returned 
to  her  own  country  and  went  to  Hve  witb  tuit  sister 
until  after  ber  confinement,  when  she  returned  to 
her  mother's  house,  the  court,  upon  the  authority 
of  Joseph  V.  Corvander,  cited  In  Roscoe's  N.P.  878. 
I8th  ed.,  lield  that  tbere  was  sufllclent  evidence  of 
loss  of  service  to  maintain  the  action.  Iiong  v, 
Eelghfley,  11  Irish.  L.  T.  77. 

What  InpaUrment  of  mrvinQ  power  muat  be  ahoim. 

In  the  absence  of  a8tatuteauthorIziiigit.proof  of 
seduction  merely  will  notsnstaln  the  act  too.  White 
V.  Nellis.  81  N.  T.  406,  88  Am.  Dec.  MS;  Eager  v. 
Orimwood,  1  Bzch.  61. 

There  are  some  dtcta  which  show  a  tendency  on 
tite  part  of  the  courts  to  break  through  the  legal 
fiction  and  permit  the  father  to  maintain  the  action 
for  tbe  seduction  pure  and  slmpla  Thus  Ellington 
V.  Ellington.  47  Mlas.  839,  Is  a  strong  case  la  favor 
of  tbe  main  tenanoe  of  the  action  by  the  parent  as 
such  for  the  defilement  of  the  daughter,  although 
the  facts  of  the  case  did  not  call  for  such  an  exten- 
sion of  the  doctrine.  So  Hewitt  v.  Prime,  SI  Wend. 
7V,  has  t>eea  thought  to  favor  such  an  extension 
and  has  t>een  tbe  subject  of  considerable  attack, 
but  when  properly  limited  it  Is  In  line  with  tbe  au- 
thiniUes.  In  that  case  it  appeared  that  the  daugh- 
ter became  pregnant  and  was  delivered  of  a  obild, 
which  within  all  the  cases  Is  asulBolent  loss  ot  serv- 
ice upon  whlob  to  found  the  action;  but  the  chief 
Justice  goes  on  to  remark  that  '*tbe  old  idea  of  loss 
of  menial  servloeswUch  lay  at  the  foundation  of 
the  action  has  gradually  ffveo  war  to  mora  mi- 


Digitized  by 


Google 


•m  New  Tobk  Com 

Id  SDcb  cases  lfa«  jury  have  the  Hgbt  to  Im- 
poBC  ptiDilive  damages,  ia  tb«lr  discretion,  in 
addition  to  compeoaatOTy  damages.  £  Ibink 
theee  views  are  ahuD<lantlv  supported  by  nam- 
eroua  decided  casee,  to  a  few  tit  whtcb  I  make 
reference  and  extracts.  Jvdga  Andrews,  In 
piopU  T.  De  tMn.  109  N.  Y.  S29,  11  Cent. 
Rep.  ^83,  aays;  "In  /iejr.  v.  UopkiM,  Car.  & 
H.  354,  llie  ^fis/t  of  an  indiclmeDt  for  tbe  ab- 
duction of  an  tinmanied  frirl  under  sixteen 
yrars  of  age,  'againsi  tbe  will'  of  ber  father,  it 
appearing  tbai  uie  coOBent  of  tbe  parents  was 
indured  by  fraud,  the  indictment  was  kus- 
tained;  and  Ourney,  B.,  laid,  (in  that  case,)  'I 
mention  lhe»e  casea  to  show  that  Uie  law  has 
long  rnouidered  fraud  and  violence  to  be  tbe 
same.' " 

Id  Lipe  v.  Eitenlerd,  82  N.  Y.  388,  (which 
wns  an  action  by  tbe  futher  to  recover  dam- 
ages for  the  seduction  of  bis  daughter,  who 
was  twrniy-iiioe  years  of  age,  but  living  fa  her 
father's  fanijly,)  this  language  it  used:  "And 
any  ilte^  act  by  wliicb  ttie  right  of  ibe  fa- 
tiber,  such  as  it  wafi,  to  ber  services,  was  inter- 
fered wilb,  to  bisdelriment,  was  a  legal  wrong, 
for  which  the  law  affords  ledress."  On  page 
2»6  of  the  same  case  the  jndee  uses  this  lan- 
guage: "Finally,  it  is  urged  by  defendant's 
counsel  that  only  coDipeosalory  damages 
■bouM  have  been  allowed  The  Judge  refused 
so  to  direct  tbe  Jury,  and  I  think  ne  was  ri^t. 
Tbe  ohjpct  of  tbe  action,  in  theory,  is  to  re- 
cover compensaiion  for  the  loss  of  the  services 
of  the  person  seduced.    This  la  so  far  adhered 


tT  OF  APFBALS.  Did, 

to  that  there  must  he  a  loss  of  that  kind  ot  the 
action  will  f'>il;  but  when  tbat  ptrint  is  estab- 
lished the  rule  of  damages  is  a  departure  from 
tbe  system  upon  which  tbe  action  is  allowed. 
The  loss  of  service  is  often  nurely  oomiDal. 
tboufib  tbe  damages  wbidi  ate  reooverad  ate 
very  large.  It  Is  too  late  to  oompUiu  this 
as  a  depuiture  from  principle,  for  it  has  been 
the  law  of  this  State  and  of  tbe  English  courts 
for  a  great  luaoy  years."  The  same  judge 
further  on  In  the  opinion  uses  Ibis  language; 
"The  true  rule,  [tlus  l>eiDg  an  action  bnwgbt 
by  plaintiff  for  the  seductfon  of  his  daoghler,) 
I  (hinli,  Is  that  tbe  plaiotiff's  right  to  tbe  serv- 
ices may  be  made  out  in  either  way,  and  that, 
when  established  so  that  the  action  ia  technic- 
ally maintainable,  tbe  court  and  jury  are  to 
consider  whether  tbe  plaintiff,  on  tbe  reocml, 
is  so  connected  with  Uie  party  seduced  as  to 
he  capable  of  receiving  mjuir  tbrougb  her 
disbOQor.  A  mere  master,  tuviog  no  capacity 
to  be  Injured  beyond  the  pecuniary  worth  A 
the  services  lost,  should  undoubtedly  be  limited 
In  his  recovery  to  the  value  of  these  eervioeiL. 
But  the  case  of  this  plaintiff,  as  has  been  men- 
tioned,  isquitedifferent."  \a  Baeitt-v  Prime^ 
31  Wend.  70-^,  Judge  Nelson,  in  delivering 
the  opinlOD  of  the  court  in  an  actitHi  like  tbe 
one  ond»  coodderation.  naoa  this  langaage: 
"It  Is  DOW  fully  settled,  botb  in  Englaiid  and 
here,  [citing  several  authorities  in  both  ooon- 
tries,]  that  acts  of  service  by  the  daughter  are 
not  Deccssary.  It  is  enoueb  if  the  parent  has 
a  right  to  command  them,  to  sustaiD  the  ac- 


llgtatmied  and  refined  views  of  the  domestio  rela- 
tloa.  As  one  of  the  Iruita  of  this  tbe  loaa  sus- 
tained \}j  the  parent  Irom  the  Oumiptlon  of  the 
daughter's  mind  aud  Uie  defilement  of  ber  peisoo 
ts  considered  ground  for  damages,"  and  the  Jud^e 
eontinned  that  "the  acUoo  was  sustained  In  his 
ladgment  \ty  proof  of  tbe  aot  <tf  seduodon,"  but 
this  onrument  on  bis  part  goes  beyond  what  tbe 
cases  either  before  or  afterward  will  Justify. 

If  ptetrnancjr results theaction may betustained, 
and  the  aotton  need  not  be  delayed  until  diter  tbe 
birth  of  the  child.  Brlgga  v.EYanStSr  It.G.  10; 
SUIes  V.  Tliford.  10  Weud.  888. 

l4trd  Denuan  said  in  Joseph  v.  Oorvander,  cited 
In  Bo60oe>  N.  P.  18th  ed.  p.  838,  that  tbe  aoUon 
woaM  beibouRb  thedaufrbterhad  not  been  actual- 
ly oonflned  before  aotton  brouffht,  and  though  the 
plalDtlD  bad  roluntai  Uy  turned  het  out  of  hk  house 
upon  discovering  ber  pregnancy. 

The  editor  of  the  Irish  Law  times  In  a  note  to 
the  ease  of  Iiong  v,  Eeigbtley.  II  Irish,  L.  T.  77, 
states  ttaatthe  action  has  been  more  than  onceaus- 
talned  m  Irelaud  before  actual  oonflnement  bad 
taken  place. 

In  Ingerson  V.  IfUIer,  47  Barb.  47,  In  whtcb  tbe 
daughter  tecane  pregnant  and  died  suddeoty 
abcut  four  months  titer  conception  from  congee - 
tinn  of  tbe  brain  caused  by  a  physician's  refusal  to 
perform  an  abortlcn,  the  court  bcld  that  there  was 
aufflolenl  proof  of  lore  of  service  and  Intimated  that 
the  mere  Hot  of  pregnancy  Issufflcient  to  disqual- 
ify a  woman  for  service,  and  that  hi  tliat  case  tbo 
daughter  must  have  been  In  po  oondltton  for  ordi- 
nary pbystcal  ezerdse  lor  some  weeks  |«ter  to  ber 
death. 

But  In  Humble  v.  Bhoemaker,  70  Towa,  S28,  It  Is 
beldthat  if  the  daughter  marries  after  her  seduc- 
tion and  prior  to  her  confinement,  no  action  beeon 
tbe  parr  of  tbe  father,  and  this  would  tend  to  show 
that,  to  that  Btateibe  mere  fact  of  pr^usnoy  will 
not  sustsln  the  actlou. 
ML.RA 


For  marriage  of  the  dan»  hter  to  the  seducer  after 
tbe  birth  or  tbe  (AIM  la  notabar  lo  tte  aotloa. 
Klcfaar  V.  Klttler,  14  Pa.  £82. 

Tbe  communication  of  a  venereal  disease  1v 
which  she  wss  madesick  and  unable  to  labcMr  Isauf- 
fideot  to  sustain  tbe  aotlott.  White  v.  HelUs,  a  H. 
T.  4011, 88  Am.  Dee.  282. 

LoB6  of  servloe  caused  by  nervousness  and  entta- 
trillty  followed  by  an  Impairment  of  health  la  suf- 
ficient to  sustain  the  action  though  ttwre  la  ne 
pregnancy  or  aexual  dtaease.  Blane  v.  Ilstar,  JK 
MasB.ll»,84Am.Bep.a>L  Tbe  court  says  to  tbet 
case  that  there  Is  no  sound  distinction  between  the 
loss  of  service  as  tbe  result  of  physical  dtsabUlty 
produced  by  physical  causes  alone  and  leas  of  aorr- 
Ice  the  result  of  mentalsufferlnvanddistnihaBeeb 

So  as  tostruction  that  an  action  for  seduoctoo 
cannot  be  maintained  unless  it  Is  followed  by  preg- 
nancy or  sexual  disease  is  erroneous,  tbe  court 
stating  that  It  mar  be  accomidished  under  suoh 
droumstanoea  that  Its  proximate  eOMtwooM  be 
mental  dlstreos  or  dlsease,ini  palrment  of  health  and 
deetruoUon  of  capacity  to  labor,  ta  lAlch  case  the 
action  might  be  maintained.  Abrahams  v.  Eldnay. 
104  HflSS.  222, 6  Am.  Kep.  2201 

The  court  In  Yanbom  v.  Freeman,  ftN.  J.  L. 
iDtlmates  that  tn  Its  opinion  if  incapactty  to  per* 
form  her  aocustomed  duties  results  Inmertlatety 
from  the  mental  suffering  of  the  daughter,  wbloh 
Is  caused  proximately  by  the  seduction,  tbne  la  no 
cose  or  prfnctpleof  tow  which  will  defeat  tbe  aotton, 
although  in  that  case  there  was  suffloieat  pbystcal 
injury  to  sustain  an  action  independently  oC  the 
mental  suffering. 

Proof  that  alter  tbe  aeductloo  tbe  girt  waa  tn  a 
state  of  very  great  agltatkm  and  contloued  so  for 
some  time  receiving  medical  attendance  and  re- 
quiring watching  to  prevent  ber  from  doing  her- 
self Injury,  Is  sufficient  to  tain  the  pt«Bina|MonoC 
loos  of  service.  Uanvell  v. Thomson, (Car.*  T. 
308. 
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tioa.  .  .  .  Tbe  ground  of  tb6  action  bus 
often  been  coDoidered  technical,  and  tbe  loss 
of  service  spo&en  of  as  a  fiction,  even  before  tbe 
courts  ventured  to  place  tbe  action  upon  tbe 
mere  rtgbt  to  claim  the  eervlRea;  they  fre- 
quently admitted  tbe  most  trifling  and  value- 
lees  act  at  Bufficient"  Further  en  in  the  opin- 
ion tbe  judge  uses  this  language:  "The  action, 
then,  beiog  folly  sustained,  In  mv  judgment, 
by  proof  of  the  act  of  neductioo  in  the  partic- 
ular cane,  all  the  ctnnpllcated  drcamslSDcea 
that  followed  come  ki  tiy  way  aggtanUog 
tbe  damages." 

In  mite  V.  NeUiM,  81  N.  T.  400-409. 88  Am. 
Dec.  (which  was  an  action  for  debauching 
plaintiff's  minordatighter,  and  communicating 
to  ber  a  venereal  disease,  by  which  she  was 
made  sick  and  unable  to  labor.)  tbe  judge 
uses  tbe  following  language:  "Whenever  tbe 
wronfi^ul  act,  by  immediate  and  direct  conse- 
quence, deprives  (be  master  of  tbe  service  of 
his  servant,  or  injuriously  affects  his  legal  right 
to  such  service,  tbe  law  gives  a  remedy."  "It 
ia  not  sufficient  to  snstain  tbe  action  to  prove 
the  seduction  merely.  That  is  the  wrongful 
act  from  which  It  must  appear  tbat  a  direct 
tniory  to  the  relative  rights  of  tbe  master  faas 
followed.  Tbe  right  of  the  msster, '  as  rec- 
ognized  by  the  taw,  is  to  have  tbe  services  of 
the  servant  uodisiurbed  by  the  wrongful  act 
of  another.  ...  In  cases  of  debaucbtry, 
tbe  ordinary  consequences  that  affect  the  mas- 
ter are  the  preimancy  and  lying-in  of  the  serv- 
ant, during  which  she  is  unable  to  render 
liiffl  service.  Hencri  the  precedents  <tf  plead- 


Wbetber  a  loos  of  servloe  oeiised  by  fUnees  result- 
ing from  the  daughter's  abandonment  by  tbe  se- 
ducer wQI  sostsln  tbe  aetlon,— gvotre.  Boyle  v. 
BraudoD  ISHees.  JeW.TSS. 

In  New  York,  a  cose  whiob  was  several  times  be- 
Am  tbe  court  la  inatruotlve  upon  Uila  question. 
When  the  case  was  first  ttefore  the  geneTBl  term 
tin  ooart  held  that  If  sickoeas  is  iwoduoed  shame 
for  the  deOlemeot  an  aotlon  mar  be  siMtained. 
Kolftfat  V.  Wfloox.  16  Barb.  £79. 

When  tt  ctfme  again  before  tbe  general  term  the 
court  said  that  the  exposure  and  the  loss  to  the 
plaintiff  proceeding  from  It  must  be  regarded  as 
Inetdmts  of  tlie  wrong  as  IwlUmateIr  and  directly 
ooooeoted  wttb  ft.  Knigbtv.  WIloox,  IS  Barb.  £80. 

But  when  the  ease  reached  the  court  of  appeals 
that  ooart  ruled  tbat  where  there  was  no  loss  by 
sloknetB  until  three  months  after  the  seduction, 
when  tbe  daughter  suffered  some  Illness  in  oon- 
sequeece  of  being  threatened  with  exposure  be- 
cause tbe  facts  had  been  made  public,  the  seduo* 
tlon  was  not  the  proxlmste  cause  of  tbe  loss  of  ser- 
vice so  as  to  sustain  an  action  on  the  part  of  the 
firther.  Knight  V.  WUoox,  U  n.  Y.  4ia. 

ConttrucUon  of  aatvtu.  , 

For  the  purpose  of  reUevtng  -this  action  of  Its 
amKnakHis  eharaoler  statutes  have  twen  passed  in 
maiir  states  the  soope  and  eBBeMvenaws  of  w^leh 
may  bo  seen  from  the  following  fliufltrattons: 

Under  the  Indiana  stature  It  Is  not  oeoe^sary.  to 
Justify  a  recovery,  that  the  daughter  should  have 
been  In  tbe  servloe  of  tbe  parent  or  that  any  loss 
of  servloa  shall  be  diown.  Trifcner  v.  Bcarlet,  80 
Xiid.151. 

Under  the  Iowa  statutes  the  father  may  recover 
tbongh  the  minor  daughter  is  not  Ifvtng  with  blm 
and  there  Is  no  aMoal  loss  of  sorioe.  Updegraft 

Beiuiett,SIew!a.n. 

If  the  sMiiitinii  Is  aeoompliAed  baflire  the 


ings  in  this  form  of  action  have  perhaps  in- 
variably allied  a  lose  of  service  through  those 
consequences.  But  it  Xtj  no  means  follows 
tbat  there  Is  no  remedy  where  tbe  kM  of  serv- 
ice is  tbe  direct  ^ect  of  tbe  wioflgfttl  act, 
although  produced  by  some  other  consequence. 
All  tbat  the  law  can  require  is  damnum  et 
injuria;  for  these  constitute,  when  directly 
connected,  the  proper  and  comptete  elements 
of  an  action  on  tbe  case;  and,  whenever  they 
combine  as  an  Immediate  cause  and  effect,  the 
law  caniKtt  deny  a  remedy  without  a  depart- 
ure from  inlociple.  It  fa  maintainable  be- 
cause a  wrongful  act  has  caused  a  direct  in- 
jury to  a  lawful  right.  In  snch  case,  tbe  right 
of  tbe  master  to  a  remedy  for  an  enjoyment 
of  the  services  of  hia  servant  is  equally  clear, 
whether  it  be  produced  by  beating  and  wound- 
ing the  servant,  or  enticing  him  from  employ- 
ment, or  foTcibiT  abducting  bim,  or  wrongfully 
debauching  and  impregnating  with  child,  or 
with  disease.  Nor,  In  my  judgment,  does  the 
remedy  detiend  upon  tbe  sex  of  the  servant. 
.  .  .  We  have  now  to  determine  tbe  ab- 
stract right  to  maintain  any  action  at  all;  and 
that  is  something  quite  independent  of  the 
question  what  damages  may  be  recovered  if 
tbe  action  be  allowed."  ■ 

In  tbe  case  of  Ingmvn  r.  MUUr,  A1  Barb. 
47-00,  tbe  general  term  use  tbls  language: 
"It  is  no  objection  to  tbe  roiinienanoe  of  tbe 
aciion  that  no  expense  or  actual  loss  of  service 
is  proved.  It  is  sofflcient  tbat  tbe  father  was 
at  tbe  time  entitled  to  the  sendees  nf  tbe  dangb- 
ter,  and  might  have  Kqufred  them  bad  be 


da  ugh  tar  attal  OS  t>er  majority  the  father  may  main- 
tain tbe  aotlon  although  she  Is  noteonflned  until 
after  she  becomes  ol  age.  Stevenson  v.  Belknap, 
6  lows.  97. 71  Am.  Deo.  aas. 

Stnon  the  statutes  give  the  daogbter  the  right  to 
sue  for  IMF  own  seduction  If  she  Is  of  age,  the 
father  oanuot  sue  nnlen  at  the  tfmeof  tbesedoo* 
tlon  she  waa  a  minor.  Dodd  v.  Fotdit.  n  Iowa,  97ft. 

The  Kentucky  statute  permitting  the  parent  to 
bring  an  action  for  the  seduction  la  cumulative 
and  docs  not  take  away  the  oommon-^w  right. 
And  thefather  may  matntaia  tbe  aotlon  for  seduc- 
tion of  hla  daughter  <a  full  age.  who  Is  living  with 
and  rendering  servloe  for  Mm  atttetimsk  WUbolt 
V.  Hanoook,  ft  Bash.M8. 

In  Weblgan  tbeatatotes  baveabolMied  the  legal 
flocion  and  tumialked  adequate  rednas  foe  tbe  sub- 
stantial wrong,  the  pound  of  damages  tttfng  luno 
respect  the  alleged  loss  Of  servlos.  Stoudt  v. 
Shepherd.  7S  Hioh.  S88.' 

Under  the  Tennessee  statute  tbe  father  may  re- 
cover although  the  daughter  was  not  Uvlng  witii 
him  nor  In  bis  service,  and  he  need  not  show  any 
lossofservtoe.  Flranklln  v.  McOorkle,  H  Lea,  «». 
87  Am.  Kep. 

In  VlrgMs  an  aoOon  may  be  matntataed  with- 
out  any  allegation  or  proof  ftf  the  kiss  of  servloe. 
Fry  V.  LflsHr.W  Va.M». 

The  statute  vhMi  dtapenaea  wUbproof  of  lose 
of  servioe.  If  Inteodliw  to  give  an  aotlon  for  the 
seduction  merely.  Is  at  all  cveuta  merely  cumuia- 
tlve  and  the  father  may  Btlil  maintain  the  common- 
law  action  for  loss  of  servfoq  and  expenses.  Clem 
V.  Bolme8.  lVOratt.m 

In  Vest  Tbglula  the  statute  has  done  away  with 
the  necenlty  of  showing  loss  of  serrloe,  but  tt  Is 
still  necessary  te  show  that  tbe  relatleo  of  roaster 
andawvanteiMa^  BtdUe  v.  MaUoals,  ffi  W.  Va. 

.  .      .  .  H.P.F. 
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cbosen  to  do  Bo."  "The  master  baa  a  property 
io  the  labor  of  bis  aervaat,  and  any  wrongful 
act  creatiog  or  prodndoK  a  disability  io  the 
serrant  to  perfortQ  what  tUe  maatur  baa  a  right 
to  require  operates  m  a  dUturbance  or  iDfiinjire- 
tueut  of  aucb  right,  to  which  tbe  law  will  at- 
tach at  leaat  nominal  damages  as  a  result  of 
tbe  injury."  "But  proof  of  the  slightest  loss 
of  service,  or  tbe  most  trifling  tujurv,  if  tbe 
direct  result  of  the  wrongful  act  is  suAcient  to 
uphold  the  action."  la'BadgUy  v.  Ikeker,  44 
wrh.  S88,  tbe  opinion  of  the  court  at  general 
term  holda  this  language:  "There  was  evi- 


dence iu  this  case  sufficient  to  go  to  the  Jurr 
upon  tbe  question  of  tbe  relation  of  masi^ 
and  servant  existing  between  tbe  plaintiff  aad 
her  daugbter.  Tbe  alighteat  degree  of  service 
has  been  holden  auffleient  to  malntaia  tbe  ac- 
tion, and  to  allow  a  recoray  for  the  beaTiest 
damagea;  .  .  ,  but,  to  accommodate  tbe  ac- 
tion to  cases  where  the  daugbter  rendered  do 
service,  a  preaumed  or  a  flctitioua  service  ia 
resorted  to  as  ttie  graTamen." 

Thejttdgmejit  ihovld  be  ajRmud,  with  coati. 

All  ooDoar,  except  Parker,  J.,  not  aittiiii. 
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PEOPLE  of  tbe  State  of  New  Tork.  «r  ret. 
BRUSH  ELECTRIC  IIXUHINATINO 
CO.,  Appt., 

V. 

Edward  WEMPLE,  Seept. 
<-  K.  Y.  ) 

1.  Tlie|^WTlaloBforaiia.ppemlflroiHtli« 
oomptroltor  to  »  board  compoaed  of 
the  aeeretaiT  of  atate.  attorney-gen- 
eral end  state  treasorer.  In  the  oaat* 
ter  <kf  a  oorporatiwa  tajE  under  the  last 
clauses  of  aeotloo  1  of  tbe  Act  of  1881  does  not 
apply  where  a  corporation  has  neglected  or  re- 
loeed  to  malie  any  report,  bat  only  to  cases 
where  tbe  comptrollor.  not  befog  aatlflfled  with 
tbe  report,  may  proceed  to  make  a  valaatton  of 
htoownandaetUa  an  aooonnt  agafnat  the  com- 
pany upon  tbe  baldB  of  It. 

S.  An  el^ctrlc-llyht  eoiepany  to  Inelnd- 
ed  within  a  general,  exemption  of 
wi  a  n  I'At'^tnriiftg  companies  from  taxation 
iQ  the  abseooe  pt  a  statute  expreodj  taking  It 
out  of  tbe  exeiaptlaa  qiauae. 

(January  .fl^  UBL)  , 

APPEAL  by  relator  from  a  juc^ent  of  the 
General  Term  ot  tbe  Supreme  Court,  Third 
Department,  conflrmiog  tbe  action  of  the  state 
comptroller  in  refusing  to  correct  a  tax  ao- 
count  ao  as  to  ««dtt  relatM  with  the  amount 
of  taxes  which  It  bad  paid  abder  compulsion 
aad  protest  for  cM'taib  years  when  It  claimed 
to  be  exempt  from  ta<atft>n  as  a  manufactur- 
ing company,  Beverted. 

The  facts  are  stated  In  tbe,  opinion. . 
S  Mr.  John  W.  Houston,  for  appellaat: 

Tbe  (^rations  of  companies  eiwaged  in  the 
InisiDess  of  Uie  relator  are  essentiaUy  manofao- 
taring  opraations,  tbe  result  is  a  maBufacture, 
and  coosequenily  tbe  relator  is  a  manufactur- 
ing corporation  within  the  m»aoio*  tbe 
statute  exempting  saoh  corporattons  frrai  the 
payment  of  a  Tax  to  the  State. 
AElectrici^  is  produced  in  various  ways,  may 
he  measured,  stored,  and  transported  like  gas, 
and  its  effects  are  visible.  A  ns  company  Is 
a  maauf  actudng  corporation  within  the  mean- 
ing of  tbe  statute. 


Nora.— For  Mfcoo  wkat  ouuatHaiea  laa— taou 
ute,  see  Com.  Horttaera  Baobrlc  !■,  *  P.  Oa 
<Paj  ante,  lOr. 

^L.  a  A. 


Naeeau  Qae-LigAt  Oo.  t.  Broeidyn,  89  N.  T. 
409. 

Tbe  Supreme  Judicial  Court  of  Maine  speaks 
of  tbe  business  of  fumistiing  electric  light  as 
identical  with  that  of  furnishing  gas. 

Ed:jjn  United  Mfg.  Co.  v.  ^rmingtoH  Etee- 
M6L.4SiP,Oo.SZMe.m. 

Tbe  Supreme  Court  of  South  Carolioa 
speaks  of  the  manufacturer  of  dectricity. 

Mauldin  v.  CfneentiUe,  8  L.  R  A.  891,  SB  a 
C.  1. 

Tbe  Massachusetts  court  used  the  ezpres- 
sioD  "to  manubcture  gas  or  electricity." 

Opinion  <ifth»  JuaUeea,  8  L.  R  A.  487.  UO 
Mass.  593. 

If  gas  is  furniabed  it  mustbemanubilund; 
If  light  or  heat  Is  famiabed  It  also  most  be 
maoufactured. 

Emereim  v.  Com,  108  Pa.  in. 

Tbe  executive  officers  of  the  goTemmoit 
have  themselves  constraed  the  word  "nuna- 
factnring"  to  include  electric  lighting  compa- 
nies. Tbts  ctmstmctioD  la  entitled  to  gicat 
weight. 

United /Stote$  v.  Moore.  95  V.  B.  788,  84  L. 
ed.  689;  United  State*  t.  The  Beeorder.  1 
Blatchf.  218;  Sedgw.  Stat.  310;  PtvpU  t. 
Beaeli,  19  Hun.  259. 

Mt.  Charles  F.  Tabor,  for  re- 

spondeat: 

Exemptions  of  property  from  taxation  an 
not  favored,  and  must  be  clearly  eatabliabed. 
Tbey  cannot  be  estaUlabed  br  doabtfnl  impH- 
cation;  taxation  being  tbe  rule  and  exanpUon 
the  exception. 

Peopte  V.  GommieHoMTt  of  Taxee,  76  K.  T. 
64;  Burroughs,  Taxn.  p.  182,  fi  70;  Ddaware 
Railioad  Tax,  85  V.  8. 18  Wall  906, 31 L.  ed. 
88»;  North  Miaaovri  R.  Co.  v.  Magvire,  87  U. 
S.  20  Wall.  46,  23  L.  ed.  287;  Brie  R  Oo.  t. 
Pem^Uania,  88  U.  S.  21  Wall.  492,  20  L.  ed. 
595. 

Relator  is  not  a  manofacMTiBR  coipontiaB 
In  tbe  sense  in  wbldi  that  term  ■  used  is  the 
Act  of  1881. 

It  does  not  mannfactnre  electricity;  WNrdocs 
It  manufacture  light. 

Com.  V.  United  8tate$  Meettie  LidMma  Of. 
(Pa.  C.  P.)  June,  1888;  Ifam  Gat-L^  Of. 
Y.  BrooUyn,  89  N.  T.  409. 

Courts  have  uniformly  refused  to  apply  the 
term  to  cases  where  a  natural  product,  sub- 
stance, or  element  was  sim|dy  nndend  arti- 
ndal  pnoesMsorby  rasnipnlattai  aoie  avit- 
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able  for  use  1^  or  adaptation  to  tbe  wants  of 
man. 

JWj  v.  Kniekerboeier  lea  Co.  89  N.  T.  181 ; 
flwpfcT.  Nm  York  F.  D.  D.  Co.  93  N.  T.  487; 
Aen  V.  Fi-anktin  Chat  Go.  106  Mass.  181; 
ifaiitey  t.  Jamaiea  Pond  Aquedwt  Corp.  100 
Mass.  183;  Fraze«  v.  MogUt.  ^  Blatchf.  287. 

0*nrl«n,  J.,  deUTered  the  optninn  of  tbe 
conit: 

This  appeal  brioga  here  for  review  a  Judg- 
ment entered  upon  the  return  to  a  writ  of 
certiorari,  sued  out  by  the  relator,  for  tbe  pur- 
pose of  reviewing  a  decision  or  determination 
of  the  defendaat  as  comptroller  of  tbe  State, 
wlierebj  tbe  relator  was  adjudged  liable  to 
pay  certain  taxes  and  penalties  to  tbe  State 
nadercbapter  361  of  tbe  Lawsof  1881  and  tbe 
Uws  supplementary  thereto  and  amendatory 
thereof,  providing  for  the  assessment  and  pay- 
ment of  taxes  to  the  State  by  certain  corpora- 
tioDs.  Tbe  relator  Is  a  domestic  corporation, 
organised  by  flUng  a  certificate  February  17, 
l€Sl.  under  the  Act  of  1848,  providing  for  tbe 
formation  of  oorpOTiUions  for  manufacturing 
and  other  purposes.  Since  its  organization  it 
has  been  engaged  in  the  business  of  producing 
electricity,  and  supplying  tbe  same  to  Its 
cuBiomeis  in  tbe  aty  of  Sew  York  for  the 
purpose  of  lighting  public  and  private  places  in 
that  city.  The  relator  contenoed  that  it  was  a 
manufacturing  corporation,  and  as  sucb  exempt 
from  i»yiog  tbe  tax  to  tbe  State  upon  its  busi- 
ness, and  made  no  reports  and  paid  no  taxes 
till  July,  1889,  and  then  only  by  force  of  chap- 
ter 358  of  the  Laws  of  1889,  which  took  electric 
light  companies,  by  name,  out  of  tbe  exemp- 
tion clause  In  favor  of  manufacturing  corpora- 
tiona  The  relator  is  beyond  all  controveny 
liable  for  the  tax  since  the  passage  of  the  Act 
last  mentioned,  but  denies  that  it  is  liable  for 
anything  before,  as  the  exemption  clause  cover- 
ing manufacturing  corporations  then  applied 
to  It.  In  the  year  1889,  the  comptroller  caused 
aa  examiDatioD  of  tbe  affairs  of  the  relator  to 
be  made  by  a  commissioner  appointed  by  him, 
and  upon  his  report  made  a  statement  of  the 
account  between  tberelatco-and  theStat^  and 
determine  tbe  amount  of  the  tax  and  penalty 
due  to  tbe  State  at  $10,753.5a  Tbe  comptrol- 
ler  ttaen  issued  bis  warrant  to  tbe  sberfn,  un- 
der thestatute,  directing  tbe  collection  of  tbe 
tax  out  of  tbe  relator's  property,  and  it  was 
tbus  compelled  to  pay,  in  order  to  protect  its 
property  from  sale,  and  it  did  pn  under 
protest.  By  chapter  468  of  the  Laws  of 
1689  power  is  given  to  tbe  comptroller  at  any 
time  to  revise  aod  readjust  any  account  for 
taxes  settled  against  any  corporation  by  him 
or  any  of  his  predecessors  in  office  for  taxe» 
arisiDg  under  the  statute,  when  it  is  made 
to  appear  by  evidence  submitted  to  him  that 
the  same  has  been  illegally  paid,  or  when 
it  includes  taxes  that  could  not  have  been 
lawfully  demanded;  and  be  was  required  to 
resettle  the  account  according  to  law  and  tbe 
facts,  and  to  charge  or  credit,  as  the  case  might 
be,  thediiference,  if  any,  resulting  from  sucb 
revision  and  rtsettlement,  upon  the  current 
account  -  of  such  corporation.  The  relator, 
claiming  the  benefits  of  this  statute,  filed  with 
tbe  comptroller,  August  4, 1990,  an  ai^ica- 
tiea  In  writing  in  tbe  form  of  a  petition  for  a 
U  L  B,  A. 


revision  and  re-adjustment  of  Hie  taxes  previ- 
ously levied  and  paid.  This  appHcadon  was 
verified,  and  accompanied  by  proofs  to  show 
that  tbe  relator  was  a  raatfufacturing  corpora- 
tion, and  for  that  reason  tbe  taxes  paid  by  it 
could  not  have  been  lawfully  demanded  by  the 
State.  Tbecomptroller  denied  this  application, 
and  from  bis  order,  xefuslnk  the  reruioo  asked 
for,  the  relators  sougbl  relief  before  tbe  eourl 
by  means  of  tbe  writ  of  certiorari.  The  re- 
lator did  not  complain  of  the  amount  deter- 
mined by  tbe  comptroller,  and  the  only  ques- 
tion which  was  the  subject  of  controversy 
on  tbe  application  for  a  i evMon  was  whether 
tbe  relalw  was  or  was  not  exempt  from  p^. 
ment  of  taxes  as  a  mvnnfactnringcorporaUon. 

A  question  of  practioeia  presented  by  a  point 
made  by  tbe  attorney  general  to  the  effect  that 
the' relator  was  not  entitled  to  the  writ  of  cer- 
tioraii  in  tbis  case,  which  renders  it  necessary 
to  notice  tbe  various  statutory  provisions  pre- 
scribing the  methods  .df  reviewing  the  deter- 
minatlob  of  the  comptroller  la  uese  cases. 
The  account  against  the  relator,  which  esiab- 
lisbed  the  assessment,  so  far  aa  It  was  wtibln 
the  power  of  tbe  comptroller  to  do  so,  was 
settled  July  8,  1889.  Immolate  notice  of  the 
assessment  was  given  to  tbe  relator,  and,  after 
the  expiration  of  thirty  days,  no  proceedings 
having  been  taken  to  review  tbe  ^ame  under 
section  17  of  the  Act  of  1881,  as  amended  by 
chapter  501  of  the  Laws  of  1886,  tbe  comp- 
troller issued  bis  warrant  for  the  collection  of 
tbe  tax.  The  learned  attorney-general  con- 
tends that  tbe  relator,  by  delay,  lost  the  right 
of  review  \rj  certiorari.  This  would  probably 
be  so  except  for  subsequent  )egi8lati<m,  wbldk 
must  be  presently  noticed.  Hie  Code  (g 
provides  Ibat,  except  aa  otberwiss  preacribed 
by  statute,  a  writ  of  oertlorari  cannot  be  issued 
to  review  any  determlnaUon  which  can  be 
adequately  reviewed'  by  an  appeal  to  a  couri, 
or  to  some  other  body  or  officer;  and  it  is  urged 
by  the  attorney-general  Uiat  tbie  relator  could 
have  appealed  from  the  detmalnatloD  of  tbe 
comptroller  to  a  board  composed  of  the  secre- 
tary of  state,  attorney-general,  and  state  treas- 
urer under  the  last  clauses  of  section  1  of  tbe 
Act  of  1881,  «id  for  that  reason  was  not  en- 
titled to  tbe  writ.  Tbe  provision  for  an  appeal 
to  this  board  does  not  seem  Co  apply  to  a  case 
like  tbis,  where  the  officen  tbe  corporation, 
taking  the  position  that  tbe  Company  was  not 
mbject  to  any  taxation  whatever  under  tbe 
Act,  neglect  or  refuse  to  make  any  report,  but 
to  cases  where  reports  are  made  by  the  proper 
officers  of  tbecon^oraiion,  and  tbe  comptroller, 
not  being  satisfied  with  such  report,  proceeds 
to  make  a  valuation  of  his  own,  and  to  settle 
an  account  against  tbe  Company  upon  tbe  basis 
of  sucb  valuation.  Then  tbe  Company  may 
appeal  to  tbe  board  above  mentioned,  and  the 
question  presented  the  appeal  would  seem 
to  be  whether  the  valuation  made  by  the  cor- 
porate officers,  or  by  tbe  comptroller  in  disre- 
gard of  it,  is  tbe  correct  and  just  one.  Here 
Uie  valuation  and  determinetion  were  not  made 
under  section  I,  but  under  section  IS,  of  the 
Act  of  1881,  as  amended  by  chapter  191  of  the 
Laws  of  1883,  and,  chapter  801  of  the  Laws  of 
1886.  But  tbe  Act  of  1889,  above  referred  to. 
wblch  givea  to  tbe  relator  the  right  to  apply 
fbr  a  revision  and  resettlement  of  tbe  tax.  also 
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pEeaeribn  a  mQttiod  for  reviewing  the  actios 
of  the  oompiroUer  upon  such  appllcaiion. 
vbich  brlogs  up  all  queetiooa  iDvolved  in  tbe 
application.  Tbe  Act  provides  that  "the  ac- 
tion of  tbe  comptroller  upon  any  appticatioD 
nude  to  him  by  any  penon  or  coiporaiton  (or 
a  lerision  ana  a  arttlemeot  of  accounts,  as 
provided  Id  this  Act.  may  be  reviewed,  trath 
upon  tbe  law  and  tl>e  facts  upon  certiorari  by 
tbe  Sttpreme  court  at  tbe  instance  either  of  tbe 
party  makioe  such  spplicalloD,  or  of  tbe  at- 
torney-general in  tlie  name  and  lo  behalf  of 
tbe  People  of  this  Slate,  and  for  tint  purpose 
the  comptroller  »bUl  return  to  such  certiorari 
the  accounts  and  all  the  evidence  submltied  to 
blm  on  such  application:  and.  if  tbe  original 
or  resettled  accounts  shall  be  found  erroneous 
or  illesal  by  that  court,  either  in  point  of  law 
or  of  fact,  the  said  accounts  shall  be  there  cor- 
rected and  restated  by  tbe  said  supreme  court, 
and  from  any  such  determination  of  tbe  su- 
preme court  an  appeal  may  be  taken  by  either 
party  to  the  court  of  appeals,  as  in  other  cases." 
Whatever  may  be  said  against  the  policy  of 
requiring  the  comptroller  lo  revise  and  change 
accounts  for  lazes,  years  after  the  settlement 
of  such  accouDla.  and  perhaps  after  tbe  pay- 
ment of  tlie  tax,  this  statute  is  hroad  enough 
lo  its  language,  and  was,  we  think,  intended 
to  teach  auch'a  case  as  this. 

The  right  of  the  State  to  receive  the  tax  as- 
sessed •upon  tbe  relator  depends  upon  tbe 
queelion  whether  it  was  or  was  not  a  manu- 
facturing corporation.  In  the  original  Act 
lurovidinK  for  the  payment  of  tazeato  the  State 
hy  certain  corporations,  "  maDUfacturbig  cor- 
pmntioDs  carrying  on  manufactures  within 
this  State"  were  exempted  from  its  operation. 
Laws  1880,  chap.  M'i,  %  8.  In  tbe  practical 
operation  of  the  law  it  was  soon  discovered 
that  these  broad,  general  words  of  exemption 
covered  and  protected  from  the  payment  of 
the  tax  a  class  of  corporations  which  the  Lei;- 
ielature  probably  did  not  Intend  to  relieve 
wbeo  inserting  the  words  of  exembtloD  in  tbe 
statute.  Accordmgly  it  was  found  neoeaiary 
from  time  to  time,  as  tbe  cases  arose,  to  take 
out  of  this  general  exemption  certain  corpora- 
tions by  name  which  tbe  Iiegishtture  thought 
were  not  wiUiln  its  policy.  The  coutis  held 
that  gas  companies  were  manufacturing  com- 
panies (JVtfSMtt  Oa$- Light  Oo.  v.  Brookivn,  88 
N.  Y.  40e>,  and  Urn  L^irlalatun.  in  1861,  pro- 
ceeded to  amend  tbe  law  by  providing  that 
BOB  companies  should  not  be  taken  to  be  witb- 
in  the  exemption.  8o  electric  ligbtinK  and 
power  compiknies  were  taken  out  of  tbe  col- 
emplion  by  tbe  use  of  stanilar  language.  Laws 
18^,  chap.  868.  These  amettdmentt,  H  is 
contended  in  behalf  of  the  rdator,  show  a  ocm- 
structioQby  the  Legislature  of  tbe  term  "man- 
ufacturing corporations"  in  bannony  with  its 
claims  io  this  case.  In  so  far  as  the  action  of 
the  liegislature  has  any  bearing  on  the  ques- 
tion at  all,  it  is,  no  doubt,  io  that  direction. 
But  the  circumstanoea  under  which  tbe  Amend- 
ment of  1888  was  made  deprive  It  of  much  of 
the  weight  tliat  courts  are  accustomed  to  give 
to  what  is  known aa'iegislalive construction." 
A  controversy  then  existed,  as  it  had  existed 
for  some  time  before,  between  tbe  State  on  tbe 
one  hand,  and  the  companies  on  the  oUkt. 
The  companies  claimed  that  they  were  ex- 
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empt.  as  manufacturing  companlee,  from  lia- 
bility to  pay  taxes  to  tbe  State  under  the  Act; 
while  the  comptroller  representing  the  Sute, 
asserted  the  contrary.  In  Ibis  condili<m  of 
IbinKs,  tbe  Legislature  stepped  in,  ami  enacted 
that  thereafter  tbe  compaolea  should  not  be 
deemed  within  tiie  exemption  clause,  and  tVk 
settled  the  controversy,  so  far  as  the  future 
was  concerned,  but  as  to  tbe  yeara  tkat  had 
elapsed  when  oo  report  was  made  or  any  taxes 

r'd  tbe  question  was  left  substantially  where 
was  before.  When  a  material  change  la 
pbraaeology  is  made  many  yeara  after  the  pas- 
sajce  of  tbe  Act,  and  after  coniiov(>rales  and 
diirereuces  in  regard  to  lis  cons  rncUon  ban 
arisen,  there  is  aomelimes  a  presumption  that 
the  Leginlature  intended  by  the  aniradment  to 
add  a  new  provislou  to  the  original  Act.  and  ' 
to  make  it  apply  to  a  case  to  wbicb  it  did  not 
apply  before.  When  tbe  Legislature  takes 
certain  (Hvperty,  for  purposes  of  taxation,  oat 
of  an  exemption  clause  by  name  tbe  questioa 
ariseswhetber  there  is  noiapresiimptino  insodi 
a  case  that  It  was  within  it  before.  People  v. 
New  York  Board  of  Bujtn.  16  N.  V.  481;  itopU 
V.  Rniekerboeker  lee  Co.  99  N.  Y.  184.  As  tbe 
statute  now  reads,  certain  maoufacturiag  com- 
panies are  by  name  taken  out  of  the  exerop- 
tkm,  and  subjected  to  tiie  paymrat  of  tbe 
tax.  Whether,  witboutttib  special exoeptioa, 
they  would  still  be  exempt,  under  the  gmeral 
words  of  the  exemption  clause,  is  substantially 
tbe  quesUoD  involved  here.  Electric  light  and 
power  companies  are  not  now  mauufacturing 
companies  within  tbe  statute  under  roosidera- 
tlon,beeau8etfael>giilataTe,  In  1889.  aoenactedL 
But  it  does  not  follow,  because  tbe  Legislature 
tben  dechoed  that  they  should  not  lie  de«med 
manufacturing  corporations,  and  thus  not  ex- 
empt from  payment  of  tbe  tax,  that  tliey  were 
not  such  and  so  exempt  before.  In  determin- 
ing whether  a  given  cose  Is  within  a  clause  la 
a  statute  exempting  cerliUn  inopertv  or  inter- 
ests from  taxation,  the  policy  of  tiie  law  in 
making  tbe  exemption  must  be  considered,  and 
should  have  great  weight.  If  llie  question 
whether  a  corporation  engaged  in  the  busloeas 
of  furnishing  electricity  for  ligbtiag  public  sod 
private  places  or  for  power  is  a  manufacturing 
compsny  was  made  to  depend  upon  the  meaa- 
Ing  of  these  words  as  foimd  in  dictfonaries,  or 
upon  the  teehnioal  language  of  science  in  de- 
scribing eleciridty  as  a  power  or  as  an  atreat  io 
nature,  it  would  doubtleas  be  difficult,  and  per- 
haps impossible,  tosfaow  that  the  process  which 
the  relator  calls  ''manufacturiog"  produces  any- 
thing that  in  a  certain  sense  and  in  some  form 
did  not  exist  before.  That,  however,  Is  tme 
of  most,  if  not  all,  manubcturing  operationB. 
Tbe  applicatifm  of  labor  and  sfcHlto  mrterials 
that  exist  in  a  natural  state  gives  to  them  a 
new  quality  or  duracteristic,  and  adapta  them 
to  new  uses;  and  tbe  process  by  which  this 
result  is  brought  about  Is  called  "maoufaclur- 
iniF,"  whether  the  change  is  accomplished  \tf 
manual  labor  Or  by  means  of  machinery.  Bot 
we  think  that  these  cfmalderatlona  are  by  no 
mains  conclusive  in  determining  tbe  trueacope 
and  meaning  tA  the  term  "manufacturing 
COTporations,  as  It  is  used  in  the  statute.  Tte 
true  inquiry  would  seem  to  be  wbetbor  a  cor- 
poration, M^ized  aa  this  Is,  and  cuiying  on 
tbe  buiinesB  that  thb  doai.  and  fai  the  manner 
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vbowD,  would  not  be  coDsidered,  !d  common 
Ungoage,  as  engaged  is  some  msnutactarlng 
procen,  or  ranrioft  on  some  mamifacturiDg 
nufness,  thouffh  grantlBg  all  that  to  said  by 
■experts  and  oiuers  about  electricity  as  a  oatnral 
{dement  or  force.  To  say  tbat  electricity  exiate 
in  a  state  of  oature,  and  tbat  a  corporation  en- 
gaged in  the  business  that  the  relator  fs,  collects 
•or  gathers  U,  does  not  fully  or  accurately  ex- 
press the  process  by  means  of  vhteh  it  is  en- 
abled to  sell  and  denver  something  nsefal  and 
nlnable  to  Its  customers.  Tbe  busioeas  in 
which  this  corporation  Is  engaged  readers  it 
necessary,  in  the  first  place,  to  Tovest  a  large 
amount  of  capital  in  a  plant  whidi  may  ap- 
propriMely  eoough  be  called  a  "factory." 
Then  it  most  pnrcAne  and  oonsume  a  Taat 
«inonat  of  coal  to  prodace  steam,  and  to  fur- 
nish power  for  tbe  operation  of  macbtnery. 
Then  it  supplies  and  operates  a  complicated 
system  of  machineiy,  such  as  boilers,  en^nes, 
dynamos,  sbafting,  iMltine,  and  sucb  other 
things  as  are  commonly  used  in  manufacturing 
establlshmenta,  and  then,  by  means  of  wires, 
cables,  and  lamps,  it  lights  streets  and  private 
bouses  by  eleclnclty  for  a  compensation.  But 
the  electricity  or  electric  currents  tbat  produce 
this  result  cannot  properly  be  said  to  be  tbe 
free  gift  of  nature,  ^tbered  from  the  afr  or  tbe 
•dou^.  It  is  the  product  of  capital  and  labtir, 
and  in  thto  respect  cannot  be  distinguished 
from  ordinary  manufacturing  operations. 
A(M»rding  to  the  common  understanding, 
the  electricity  or  thing  wbicb  produces  tbe 
results  from  which  tbe  corporation  derives  its 
income  Is  generated  or  produced  by  the  appli- 
cation of  power  to  machinery,  and  thus,  by 
means  of  a  process  wholly  artiflolal,  tbe  relat- 
or to  enabled  to  sell  the  product  of  Its  opera- 
^ns  to  Iti  customen. 

Faastng  by  tbe  refinements  of  scientific  dis- 
-cusslon  SB  to  tbe  nature  of  electricity,  it  would 
seem  to  be  common  sense  to  bold  that  a  corpo- 
ration tbat  does  all  this  Is  In  every  last  sense 
of  the  term  a  manufacturing  corporation.  The 
mere  appropriation  or  use  of  an  article  or  thing 
wbicb  IB  furnished  by  nature  is  not  a  manu- 
facturing operation.  Tbe  ItbwatiOD  of  natural 
gas  from  its  biding  place  In  the  eartii,  and  its 
transportation  through  pipes  to  consumers, 
would  not  properly  be  called  a  manufac'uring 
^^ration;  but  the  production  of  illuminating 
gas,  and  its  distiibutioo  to  customers  by  means 
similar  to  Uie  operation  wbieh  the  relator 
carries  on,  has  bMn  beld  by  tbto  court  to  eon- 
stitute  manufacturing,  and  a  corporation  or- 
ganized for  that  purpose  to  a  manufacturtog 
corporation.  Nataau  Oat-Light  Co.  v.  Bro^- 
lyn.  $upra.  So,  too,  we  have  held  tbat  the 
collection,  storage,  preparation  for  market,  and 
transportalicm  of  ioe  to  not  a  manufacture,  but 
tbe  prodoction  of  ice  by  anifldal  means. 
Ptofie  T.  KnieJirerboeker  lee  Go.  99  N.  Y.  181. 
When  we  attempt  to  establish  the  proposition 
■that  tbe  gas  wbicb  lights  one  room  Is  a  manu- 
factured product,  and  tbe  eleclricity  wbicb 
lights  another  to  not,  we  are  obliged  to  rely 
man  upon  tbe  definition  of  terms  and  the  dw- 
dnctions  of  sdentists  than  the  aotnal  practtosl 
processes  and  operations  by  means  of  which 
results  in  all  respects,  or  at  least  substantially, 
ihe  same  are  prodtH»d.  If  doe  weight  to 
given  to  the  fact  that  electricity,  as  now  used 


and  applied  to  the  bo^ess  of  Ufe,  sudi  as  the 
lighting  of  streets  and  buildings,  tbe  propul- 
sion of  cars  and  maebineir,  and  lilce  opera- 
tions, to  efsmtially  the  product  of  the  Bklll  and 
labor  of  nran,  tbne  to  no  difflciUty  in  reacbing 
the  conclusion  that  a  corporation  engaged  in 
tbe  business  of  generating,  storing,  transmit- 
ting and  selling  It  to  what  was  commonly 
known  at  tbe  time  of  the  passage  of  tbe  Cor- 
poration Tax  Law  in  1880,  a  "manufacturing 
onrporation."  Tlie  learned  Judge  who  save 
tb^opinion  In  one  of  these  cases  at  tbe  general 
term  has  extracted  from  the  proofs  before  ttte 
comptroller  on  tbo  appHcalion  of  tbe  retoior  a 
condse  and  accurate  description  of  ibe  me- 
chanical procras  used  in  the  business  of  elec* 
trical  illumination,  which,  on  account  of  Its 
clearness  and  brevity,  conveys  the  idea  better 
than  any  tongnege  we  could  employ:  "A 
steam  engine  Is  used  as  s  motive  power  for  the 
propulsion  of  machinery  which  u  attached  to 
a  driving  wheel,  which,  by  means  of  a  l)elt 
connected  with  another  wheel  or  pulley  of  tbe 
dynamo,  tumsor  revolves  the  armature.  The 
armature  to  a  ceM  of  wlie,  wound  on  a  metal 
core,  and  mounted  on  a  shaft,  and  to  revolved 
by  the  power  communicated  from  ihe  engine 
tbrouftb  tbe  mesas  of  the  belt.  The  armature 
is  revolved  witbln  or  between  rhe  ends  of  a 
large  borsesboe  magnet,  tbe  upenmg  of  which 
to  downward.  Tbe  magnet  to  made  by  wind- 
ing a  soft,  Iron  horseshoe,  or  soft,  curved 
borsesho&flbaped  iron,  with  a  coll  of  conduct- 
ing wire,  and  sending  through  tbe  coil  a  cur- 
rent of  electricity.  When  once  vitalized  by 
such  current,  the  magnet  never  loses  tbto  mag- 
netic  property,  even  after  tbe  current  stops, 
but  to  ever  afterwards  available  fur  tbe  pur- 
pose of  electric  currents,  upon  the  armature 
being  revolved  between  the  poles  of  tbto  m^ 
net.  By  tbe  rapid  revolution  of  the  armature 
within  what  to  termed  the  'fleM  of  force'  be- 
tween tbe  poles  of  tbe  magnet,  this  mysterious 
force  or  energy  to  accumulated,  known  as 
'electricity,-'  and  to  thence  conducted  over  cop- 
per tMtrs  or  mains  throughout  the  territory  or 
in  which  it  la  xmit  and  to  distributed  on 
snuHler  wires  or  mains  to  tbe  bouses  or  places 
which  are  to  be  lighted."  The  material  from 
wbicb  all  manufactured  things  originate  exists 
in  a  natural  slate;  but  tbe  msnufaciurer,  by 
the  application  to  these  materUto  of  labor  and 
skill,  gives  to  tbem  a  new  and  useful  property. 
Tbeeiectridty  which  to  generated  and  trans- 
mitted by  the  operation  of  the  relator,  and 
wbicb,  under  ite  maniputotion,  iUuminates 
bouses  snd  streets,  to  a  very  different  thing 
from  tbat  mysterious  element  that  to  said  to 
pervade  nature. 

Tbe  attorney-general  bas  attached  to  bto  brtef 
in  thto  case  a  very  elaborate  and  able  o|riniott 
by  tbe  court  of  common  pleas  in  Pennsyl- 
vania in  Ihe  case  of  Cim.  v.  United  IHate*  Elec- 
tric Lighting  Co.,  in  wbirb  the  teamed  judge 
arrives  at  tbe  conclusion  tbat  companies  of 
thto  kind  are  not  manufacturing  corporatioas. 
It  to  proper  to  say,  bowemr,  tbat  tbe  bigbest 
court  of  tbat  Btate,  whUe  affirming  the  Judg- 
ment rendnf)^  by  tbe  learned  Judge  on  other 
grounds,  did  not  assent  to  hto  views  that  elec-> 
trie  light  oompanieB  ate  not  manufacturing 
corporationa.  (km.  v.  Ner^em  Slcetrie  L.  dp 
P.       (Fa.)  as  AH.  Bep.  B88.  Tbe  can  to 
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not  ;et  offlcutUy  reported,  but  the  following 
pBSUge  from  tbe  opmion  of  tbe  court  by  Wil- 
liams, J.,expresae8  views  upon  this  question 
which  are  applicable  to  the  case  at  bar:  "This 
Company  whose  character  we  are  consldoing 
sells  die  electricity  it  makes,  or  'brings  into 
being,'  as  a  commodity.  It  provides  tbe  lamps 
or  ^appliances  for  the  use  of  its  customers  by 
mcans  of  which  tbe  light  is  produced.  It  selu 
them  the  electricity,  measures  it  as  it  is  deliv- 
ered, and  is  ^id  according  to  the  quantity 
furnished.  Whatever  elec^city  may  it 
seems  absolntely  within  the  power  and  under 
tbe  control  of  the  company  Uiat  brings  U  into 
being.  It  is  compelled,  by  tbe  process  em- 
ployed, to  come  into  being.  It  is  secured, 
Mtoml,  poured  out,  or  liberated  at  will.  Its 
manifestations  are  both  seen  and  felt.  It  moves 
with  incredible  velocity  and  power.  It  curies 
the  tonee  and  Inflections  of  tbe  human  voice  or 
moves  loaded  cars,  depending  on  the  volume 
of  the  current  aad  the  manner  of  its  applica- 
tion. It  may  be  In  the  bands  of  a  pbysician.  a 
motbing,  remedial  a^ent,  and  in  the  hands  of 
tbe  law,  an  instrument  of  execution,  swifter 
and  surer  than  the  headsman's  &xq.  It  may 
be  too  early  to  sbow  just  what  it  is.  Tbe  sci- 
entists, whose  views  the  learned  judge  adopted 
may  be  right  or  wrong.  We  have  no  need  to 
decide  that  question.  Tbe  laws  arc  written 
ordinarily,  in  the  language  of  tbe  People,  and 
not  in  that  of  science;  and,  if  this  case  de- 
pended on  tbe  question  on  which  it  ttu-ned 
in  tbe  court  below,  we  should  be  led  by  the 
findings  of  fact  to  a  different  conclusion  from 
that  which  was  there  reached,  and  bold  that  this 
company  was  a  manufacturing;  company."  The 
facts  that  are  before  us  in  this  case,  touching 
tbe  manner  of  generating  and  using  electricity 
are  tbe  same  in  substance  as  were  before  tbe 
Supreme  Court  of  Pennsvlvania  in  the  case 
above  mferred  to.  One  of  tbe  experts  whose 
testimony  was  submitted  to  the  comptroller 
by  the  relator  on  the  application  to  rense  and 
resettle  (be  tax,  thus  described  the  process: 
"The  electrical  enersy  which  is  mauufactured 
and  sold  by  electric  lighting  oorporatians  orig- 
inallv  resides  in  and  is  extracted  from  the  coal 
which  1b  burned,  or  more  correctly  speaking, 
from  the  beat  which  is  produced  by  the  com- 
bustion of  coal.  Electrical  energy  is  produced 
at  tbe  centra)  station.  It  may  be  stored  up  in 
cells  of  definite  capacity,  knowo  as  'accumula- 
tors.' It  may  be,  ana  ia  fact  ts,  measured, 
and  sold  in  determinate  quantities  at  a  fixed 
price,  precisely  as  are  coal,  kerosene  oil  and 
gas.  11  may 'be  conveyed  to  tbe  premises  of 
the  conawner  upon  a  wagon,  boxed  up  in  an 
accumulator;  or  it  may  be  sent  through  a  wire 
just  as  gas  or  oil  may  be  transported  either  in 
a  close  tank  or  forced  throuzh  a  pipe.  Hav- 
ing reached  tbe  premises  of  tbe  consumer,  it 
may  be  used  in  any  way  he  may  desire,  being 
like  illnmioaling  gas,  capable  of  being  trans- 
formed either  into  heat,  light  or  power,  at  the 
option  of  the  purchaser."  The  Legislatnre 
has  iu  various  acts,  passed  since  the  Corpora- 
tion Tax  Law  was  enacted,  described  the  proc- 
ess of  general  electricity  as  a  manufacturing 
proccBs,  and  recently,  in  a  revision  of  the  stat< 
iitps  providing  for  the  incorporation  of  socb 
companies,  they  are  described  as  corporations 
for  "  manufacturing  and.  uafng  eleotrfcity. " 
11  L.R.  A. 


Laws  1890,  chap.  568,  art  6,  g  W;  Laws 
chap.  78,  S  1;  Laws  1887,  chap.  718.  This  is 
also  true  with  respect  to  the  statutes  passed  for 
tbe  incorporation  aod  regulation  of  such  coa- 
ponies  in  England,  and  In  many  of  onr  sister 
states.  45  &  46  Vict.  chap.  56;  Bev.  8Ut. 
Ohio,  1890,  g  8035,  p.  S88. 

We  think  that  until  tbe  Amendment  of  1839 
the  relator  was  exempt  from  payment  of 
taxes  to  the  State  under  the  exception  in  tbe 
^tule  in  faTorof  "manufacturing  companiei^ 
generally. 

TAe  Judgment  of  tAt  Oenerat  Term  and  d^er- 
mination  ((f  tbe  eompProUar  should  be  retentd, 
and  tbe  comptroller  directed  to  resettle  the  ac- 
count, and  to  credit  the  relator  in  its  accooot 
the  amount  of  the  tax  and  penalties  paid,  with 
interest  from  the  date  of  payment,  and  oosls  ia 
all  courts  to  tbe  relator. 

All  concur. 


Isaac  ROMAINE,  Receiver,  etc..  for  Uaria 
L.  Chauncey,  Appt., 
e. 

Michael  CHAUNCEY  et  at.,  BetpU. 

(  N.  Y.  ) 

Alimony  awarded  to  an  iimooent  wlfi» 

by  a  court  of  equtty  as  tiuddentat  to  a  decree  of 
divorce  In  her  favor  cannot  be  apint>prlated  br 
ber  creditor  for  a  debt  exiatlnv  prior  to  thede- 
crce  o<  divorce. 

(January  20,  UKJ 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Oeneral  Term  of  tbe  Supreme  Court, 
First  Department,  reversing  a  judgment  of  a 
special  term  for  Mew  York  County  To  hn  favor 
in  a  proceeding  brought  by  him  as  receiver, 
appointed  in  supplementary  proceedings  in  aid 
of  an  execntlOD  against  Maria  L.  Catauncey,  t» 
recover  inasesrioQ  of  alimony  which  had  been 
awarded  to  her  In  divorce  proceedings  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  eeori*  V.  N.  Baldwia.  for  appd- 
huit: 

A  provision  made  in  a  judgment  for  divorce 
for  a  wife's  support  Is  liable  to  be  reached  aad 
seized  by  her  creditors. 

SttrxMon  V.  Stevauon,  84  Hun.  Ifi7;  3  Bish- 
op, Mar.  &  Div.  ed.  1881,  §  997. 

The  courts  of  this  State  can  exerdse  no 
power  OB  the  subject  of  divorce  except  wliat 
Is  expressly  specified  in  the  statute. 

Pevgnet  v.  Pheipe,  48  Barb.  MS;  QmlmAm  V. 
GeUuiha,  48  Hun,  iSt;  S^keiOradt  f.  JBribat 
hracA,  96  N.  Y.  456. 

If  tbe  powers  of  tbe  courts  are  so  vtricUy 
circumscribed,  where  doee  tbe  general  term 
find  the  authority  to  say  that  the  provision 
made  for  the  wife  in  tbe  present  case  ia  free 
from  tbe  claims  of  creditors? 

AntfaoriUea  lioldiog  that  poUdes  of  life  in- 
surance In  favor  of  the  wife  are  non^arignaUe 
place  the  non-asrigDabUl^  upoa  the  proririim 


Nora.— On  the  partloulfer  question  pranited  br 
the  attove  case  tbercaeem  totw  noautbocttiaa,  aiMt 
so  opportontly  for  dlraot  oDBOlsMoOa 
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of  tfte  Laws  of  1840,  cbsp.  89.  M  nnended  hf' 
the  Laws  of  18W.  1863.  1866. 
BaOte  T.  SWmiMn.  96  X.  T.  9.  83  Am.  Dm. 

m 

It  te  esseottal  to  the  very  peculiar  and  sacred 
character  which  the  court  oelow  ia  this  case 
desires  to  attach  to  alimony,  that  It  should  be 
Id  ib  entirety  a  provision  for  the  support  and 
matotensnce  only  of  the  wife,  and  H  to  vital 
to  the  theory  that  it  sboold  not  in  any  oaw  ex* 
tend  beyond  that  limit;  bat  w«  mid  tlist 
thronfcboat  the  cases  In  this  State  U  Is  reco^- 
nixed  as  settled  that  flie  provMon  need  not  be 
so  drcumscribed. 

Forrat  t.  Forrat,  8  Bosw.  640.  affirmed  26 
N.  Y.  601 :  Burr  v.  Bvrr,  10  Paige,  20,  4  L. 
ed.  870.  affirmed  7  HID,  807;  Oa^uha  t.  Gat- 
mhtt,  48  Hun,  181. 

In  Indiana,  by  an  express  dnnse  of  the  stat- 
ute, it  is  provided  that  the  deeree  for  alimony 
to  the  wife  sbalt  be  f rar  a  groBs  sum  and  not 
for  annual  payments,  and  In  that  Btate  it  has 
been  held  that  the  sum  so  given  to  the  wife 
flbonld  become  her  absolute  property  as  upon 
an  equitable  partition  between  the  parties;  and 
that  upon  the  proririon  bdnK  made  by  the 
court  a  debt  was  created  from  the  husband  to 

Miller'  V.  CM,  98  Ind.  870;  2  Blsbop,  Mar. 
A  Div.  lOffl. 

Meam.  Cow«n*  DlckwMm,  mcftll  A 
Brown,  for  respondents: 

Alimony  la  a  provWon  or  allowanoe  for  the 
support  and  mafntenanoB  of  the  vlffe;  it  is  re- 
quired for  thi»  purpose  alone. 

Code  Oiv.  Proc.  §  1769,  subeec.  2. 

It  is  no  more  than  the  judicial  declaration 
and  enforcement  of  the  obligation  assumed  by 
the  husband  at  marriage,  which  by  reason  of 
the  anbeequent  dissolution  of  the  marriage  con- 
tract, ana  the  llvine  apart  of  the  parties,  must 
be  thus  defined  and  secured  to  the  wife. 

2  Bishop,  Mar.  &  Div.  6th  ed.  ^  868,  874. 

Alimony  Is  the  maintenance  or  support 
which  a  husband  is  bound  to  xive  vlfe  up- 
on a  separation  from  her. 

Burr  V.  Burr.  7  Hill,  907. 

Alimony  is  a  maintenance  afforded  to  the 
wife  where  the  husband  refuses  to  give  It,  or 
where  ^m  his  improper  conduct  ne  eompels 
Iker  to  separate  from  him. 

WaiUngtford  v.  WaUingtfoni,  6  Harr.  &  J. 
486.    See  2^rl  v.  Keerl,  84  Md.  21. 

The  claim  of  the  wife  for  alimony  Is  not  In 
the  nature  of  a  debt. 

DanieU  v.  LindUy,  44  Iowa,  987. 

It  Is  an  allowance  for  the  nonrishmcnt  of 
the  wife,  variable  and  revocable. 

Oueni/ier  v.  Jaeobii,  44  Wis.  854. 

The  object  of  the  allowance  is  support 
merely,  having  no  reference  whatever  lo  a  dis- 
tribuiion  of  the  property  of  the  husband. 

Orain  T.  Oawtna,  62  Barb.  100.  See  also 
(^rk  T.  (^k,  6  Watts  &  S.  96;  Btin  v.  Pain, 
90  N.  O.  822;  MenHs  v.  Anderson,  65  Ind.  280. 

Tbe  appropriation  of  the  alimony  to  the  sat- 
isfaction of  the  wife's  debts  contracted  before 
tbe  divorce  is  not  an  application'  of  it  to  her 
aupport. 

What  is  paid  to  ber  creditors  is  not  used  for 
her  aupport. 

fVatterg  v.  Waaon  7  L.  R  A  m,m  Mass. 
S68. 

14  L.  B.  A. 


Tbe  language  of  section  1769  of  the  Code 
of  CSvll  Procedure,  relating  to  temporary 
aHmony,  is  identloal  with  that  of  section  tVNt,. 
relating  to  itennuient  altauoBy,  to  far  tia  re- 
lates to  the  porpose  of  the  allowancie.  But  it 
would  be  a  startling  proposition  that  these 
payments  pending  the  suit  conld  be  appropri- 
ated by  a  third  person  to  any  other  end  than 
that  of  the  wife's  support. 

Bee  Jordan  v.  Weaierman,  62  Mich.  170. 

Ko  specMo  Btatutonr  exemption  is  neraasair 
to  preserve  the  fund  from  the  attach  of  creo- 
Itors. 

Strong  support  to  tbe  doctrine  we  contend 
for  Is  afforded  by  the  eases  laying  down  the 
rale  which  forbids  the  assignment  of  policies 
of  life  insurance  in  Aivor  of  the  wife. 

EadU  T.  mmmon,  88  T.  0,  82  Am.  Dec. 
896;  Barry  v.  E^itaHe  L,  Aaaur.  floe.  69  N. 
T.  587;  Barry  V.  Bruna,  71  N.  T.  361;  Brick 
V.  CampbeU,  10  L.  R  A.  269,  122  N,  Y.  887} 
mi9B  V.  Lawrence,  68  N.  Y.  442,  17  Am.  Bep. 
278:  Boumy  Ifat.  Bank  v.  Wilton,  9  L.  R.  A. 
706,  123  N.  Y.  478,  19  Am.  8t  Rep.  007.  See 
Pope  V.  Smott,  8  B.  Mon.  66. 

Bums  contributed  by  friends  for  (he  support 
and  maintenance  of  an  insolvent  and  his  fiamily 
are  not  liable  to  the  claims  of  his  credliots. 

BotdOiip  V.  J^tieraon.  7  Watts,  547. 

A  woman  cannot  assign  a  portion  of  her 
temporary  alimony  to  ber  solicitor  as  com- 
pensation for  hla  services,  as  tills  would  be  a 
misappropriation  of  a  fond  allowed  ttff  a  ape* 
cial  purpose. 

Jordan  T.  Wtiierman,  69  Mich.  170:  Bael^ 
V.  MuiJcegon  Circuit  Judge,  68  Midi.  464. 

It  Is  no  violation  of  tbe  policy  of  the  law  to 
hold  that  alimony  cannot  be  subjected  to  the 
payment  of  prior  debts. 

Xiekett  V.  Baton.  81 U.  S.  716, 98  L.  ed.  954. 

Finch,  J.,  delivered  the  opinion  of  tbe 

court: 

This  case  presents  an  interesting  question 
which  we  are  called  upon  for  tbe  first  time  to 
decide.  There  are  no  direct  and  conclusive 
precedents  to  be  followed,  no  explicit  and  spe- 
citlc  statutes  coming  with  an  appropriate  di- 
rection, hot  only  a  broad  general  rule  on  the 
one  side,  and  a  Just  and  strong  oeoessiiy 
for  an  exception  to  it  on  the  other.  The 
question  is  whether  alimony  awarded  to  an  in- 
nocent wife  by  a  court  of  equity  as  incidental 
to  a  decree  of  divorce  In  her  favor  can  be  ap- 
propriated by  ber  creditor  to  tbe  discharge  of 
a  debt  contracted  by  ber  and  actually  aubsist- 
ing  prior  to  the  date  of  the  deeree.  The  ques- 
tion was  different  In  Stnenaon  v.  Stetmaon,  34 
Hun,  157,  cited  as  a  pertinent  autbority;  for 
in  that  case  tbe  decree  of  divorce  was  granted 
in  1855,  and  tbe  creditor's  judgments  obtained 
in  1880.  A  debt  oootracted  by  tbe  wife  after 
the  decree,  preaumably  for  her  support,  and 
with  natural  reliance  upon  the  alimony  by  tiie 
creditor  as  (be  means  of  payment,  stands  upon 
a  very  different  footing  from  a  debt  of  the 
wife  contracted  prior  to  or  during  tbe  marriage, 
and  before  Its  judicial  dtssolutioo.  In  the  lat- 
ter case  two  new  elements  enter  into  the  ques- 
tion,—one  the  imposition  of  an  onfoonded 
duty  on  the  husband;  and  tbe  otber,  a  perver- 
sUm  of  the  decree  from  lu  definite  and  intend- 
ed purpose,  and  from  that  authorized  by  the 
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bw.  AUnKmy.  ts  wa  all  underBtand,  Is  aa  al- 
lovance  tor  mpport  aod  malDteDance,  liavlog 
no  other  purpose  and  provided  for  do  other 
object.  Like  ^  alimentvm  ol  tiie  civil  law, 
from  which  the  word  was  erideatly  derived, 
it  respects  a  provisloD  for  food,  clotaing  and  a 
habitatfoD,  ortheuecessarysupportof  the  wife 
after  the  marriage  bond  baa  been  severed,  and 
aioce  what  Is  thus  necessary  has  more  or  less  of 
relation  to  the  condition,  habit  of  life,  and 
socia]  poeition  of  the  individual,  it  is  graded  in 
the  judgment  of  a  court  of  equity  somewhat 
by  regard  for  these  cfrcumstanccs,  but  never 
loses  its  distinctive  character.  If  sometimes, 
aa  the  tppeUant  cMma,  legatd  ia  had  to  the 
brutal  and  Inhuioan  conduct  of  the  biuband, 
(Bvrr  V.  Burr,  10  Paige,  20,  4  L.  ed.  670.)  It 
aerves  only  to  matie  the  court  less  considerate 
of  his  situation,  and  more  liberal  inita  view  of 
the  necessities  of  the  wife.  Thus  the  prevail- 
idg  rule  in  ihia  country  is  said  to  be  thatwbere 
tlie  wife  baa  suffldent  vae»m  to  mpport  henelf 
in  the  rank  of  life  to  which  she  belongs,  noall- 
mooy  will  be  allowed,  (1  Am.  &  Eng.  Eney- 
clop.  Law,  485;)  and  where  the  parties  ate  liv- 
ing apart  under  an  agreement  of  separation, 
by  Ibe  terms  of  which  the  husband  has  provid- 
ed adequate  means  of  support,  no  temporary 
alimony  will  be  given,  {(JoUint  v.  Gottint,  80 
N.  Y.  1;)  and,  wbenawatded.itisnotsomucb 
in  the  nature  of  a  payment  of  a  debt  as  in  ihat 
of  the  performance  of  a  duty.  Duriug  tbe 
marriage  tbe  husband  owes  to  tbe  wife  the 
duly  of  support  and  maintensQce,  although 
owing  ber  no  debt  in  the  legal  sense  of  the 
wonl;  but,  under  the  modem  statutes,  be  does 
not  owe  to  her  the  duty  of  paying  her  debLs 
contracted  before  the  m&rriage  or  thereafter,  if 
tbey  are  solely  hers,  and  not  at  all  his.  The 
divorce,  with  its  incidental  allowance  of  ali- 
mony, simply  continues  his  duty  beyond  tbe 
decree,  and  compels  blm  to  perform  it,'  but  does 
not  change  ita  nature.  The  divorce  and  con- 
sequent separation  are  wholly  bis  own  fault, 
and  do  not  rellere  him  from  tbe  continued  per- 
formance oFtbe  marital  obligation  of  support. 
Tbe  form  and  measure  of  the  duty  are,  in- 
deed, obanmd;  but  Ita  substance  remains  un- 
changed.  The  allowance  becomes  a  debt  only 
in  the  sense  that  tbe  general  duty  over  which 
the  buaband  had  a  discretionary  control  has 
been  changed  into  a  speciflcduty.  over  which, 
not  be,  but  the  court,  presides.  Tbe  authori- 
ties, therefore,  cited  to  the  effect  that  alimony 
is  not  strictly  a  debt  due  to  the  wife,  bat  rather 
a  general  duty  of  support  made  specific  and 
measured  by  the  court,  seem  to  me  to  be  well 
founded.  MfaUingtford  r.  WaHing»ford,  6 
Harr.  A  J.  485:  Daniels  t.  Lindteg,  44  Iowa, 
6e7:  Burr  V.  Burr.  7  Hill,  ao?;  Ouenther  t, 
Jacoht,  44  Wis.  S54;  Grain  v,  Camna,fSS  Barb. 
109;  Jordan  v.  Westerman,  62  Micb.  170. 

And  so  it  follows  that  as,  during  the  mar- 
riage, the  bnstnnrl,  while  bound  to  aupport 
the  wife,  was  not  bound  to  pay  her  pre-exist- 
ing or  separate  detxs;  so,  after  tbe  divorce,  be 
must  coutinne  the  support,  but  is  not  required 
to  pay  otit  of  bis  means  furnished  for  that  pur- 
pose tbe  wife's  antecedent  debt.  The  decree 
cannot  lo^oally  work  the  miracle  of  trans- 
forming the  doty  which  he  does  owe  into  one 
which  he  does  not  and  never  did  owe;  and  yet 
tiiiit.  tomh  la  inevitable  if  the  antecedent  cred- 
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iter  ia  at  Ubeity  to  swoop  dofm  upon  the  pro- 
vision, and  carry  It  away  fw  bis  own  use. 

That  reenit  accompliohes  another  thing.  It 
perverts  and  nullifies  the  decree  of  the  courts 
and  leaves  tbe  judgment  speciflcially  made  for 
one  purpose  to  operate  wholly  for  another, 
and  so  obstmct  and  destroy  the  humane  intent 
of  the  law.  There  is  no  doubt,  of  oourae,that 
the  wife's  right  to  alimony  comes  from  the 
statute,  and  not  from  the  common  law.  If 
i  that  proposition  needed  the  aid  of  a  full  and 
bistorical  argument  in  its  support,  such  baa  al- 
ready been  furnished  by  this  court.  Erken- 
braeh  v.  Erkenbraeh,  06  N.  Y.  456.  We  must 
look,  then,  to  the  provisioiis  of  the  Code  of 
Civli  Procedure  wblcb  has  recast  and  rei»o- 
duced  the  terms  of  the  previous  statutes,  to  see 
when  and  for  what  purpose  alimony  nuy  be 
allowed.  Section  1760  regulates  the  temporary 
alimony  which  may  be  awarded  pendente  UtiL 
Tbe  terms  of  Uie  provision  are  that  in  an  ac  - 
tioaforan  alieolute  divorce  or  for  a  separation 
the  court  may,  la  its  discretion,  make  orders 
requiring  thenusband  topayanv  sum  oraums 
of  money  necessary  to  enable  the  wife  to  de- 
fend tbe  action,  or  to  provide  suitably  for  the 
education  and  maintenance  of  the  children  of 
the  marriage,  or  for  tbe  support  of  the  wife, 
having  regard  to  tbe  circnmstancea  of  tbe  re- 
spective partiea.  It  seems  to  me  Impoedble  to 
misuuderstand  the  force  or  meaning  of  that 
provision.  Its  palpable  purpose  is  to  enable 
the  wife  to  prosecute  her  suit,  and  save  her 
from  starvation  or  tteggary  during  the  process. 
If)  it  conceivable  that  the  court  making  such, 
order  is  bound  to  stand  silent  and  aubmissive 
while  the  wbole  scope  and  [turpose  of  its  pro- 
vision is  perverted  and  nuUifledf  If  that  be 
BO,  tbe  law  of  divorce  has  no  help  or  remedy 
for  the  injured  wife  who  happens  to  be  in  debt. 
She  cannot  hire  counsel  or  leed  beraelf  and  ber 
children  [wnding  tbe  litigation,  because  her 
pre-existing  credits  seizes  the  humane  provis- 
ion at  the  moment  it  is  made.  The  court 
might  as  well  not  make  It  at  all,  and  aim[dy 
say  there  is  no  divorce  or  defense  for  an  In- 
debted wife.  Undoubtedly,  in  lucb  a  known 
state  of  tbe  law,  the  court  would  find  some 
way  of  making  Its  order  effective,  as,  peihapa. 
by  raterpoBing  a  trustee  in  behalf  of  the  wire; 
hut  no  one  has  ever  yet  suppofied  that  such  n 
aaf^ftiard  waa  needed.  And  why  should  it  bef 
Tbe  antecedent  creditor  baa  no  equity  against 
the  fund.  The  husband  is  not  bound  to  fur- 
nish it  for  such  creditor's  beneflt,  nor  the  wife 
to  accept  it  nnder  a  rale  which  gives  hn*  astooe 
when  she  asks  for  bread.  And  of  auch  char- 
acter has  the  allowance  of  temporaiy  alimooy 
been  con^ered  that  an  assigDment  of  it  by 
tbe  wife  to  her  solicitor  aa  compensation  tar 
bis  BOTvioes  has  been  diaregarded  and  aetaaidt- 
as  being  amisapprt^riation  of  a  fund  awarded 
for  a  special  purpose.  Jordan  v.  Wealerman, 
tupra.  Similar  considerations  pertain  to  aec 
tion  1750  of  the  Code,  which  regulates  peruft- 
nent  alimony.  The  second  Bubaiviston  is  thisi 
"The  court  ma}[,  in  the  final  judgmrat  dis- 
solving the  marriage,  require  thedefendant  to- 
provide  suitably  for  the  education  and  main- 
tenance of  tbe  children  of  tbe  marriage,  and 
for  the  support  of  tbe  plslniiff.  aa  juatica  re- 
quires, having  regard  to  the  drcumatanoes  of 
the  respective  pvtlea."  Thus  the  court  aasiy 
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Tf  quire  the  busband  to  provide  for  the  support 
of  ibe  wife,  but  may  oot  require  bim  to  f umlah 
a  fund  for  ibe  payment  of  her  debt*.  He  ncTer 
etood  under  that  obllgatioo,  and  the  decree  of 
divorre  canaot  Impoee  It.  He  baa  a  right  to 
iDsist  thut  his  allowaace  shall  not  be  diverted 
to  a  use  for  which  he  did  oot  in  fact  eupply  it, 
and  was  under  no  obligation  to  supply  it,  and 
to  resist,  as  he  stands  here  resiatiog,  a  claim 
npoo  it  which,  as  agaiDSt  him,  la  wholly  un- 
anthoiized,  and  a  complete  perveraioD  both  of 
the  decree  and  of  his  du^.  The  plaintiff,  In 
his  character  of  receiver  for  the  judgment 
creditor,  comes  Into  a  court  of  equity  In  pur- 
suit of  equitable  relief,— Into  (be  same  court 
which  devoted  the  fund  to  the  support  of  the 
wife,  and  shonk)  decently  respect  its  own  auth- 
ority,—and  aaks  the  aid  of  that  tribunal  to 
practically  nullify  its  decree;  to  abandon  Its 
htimane  purpose;  to  Join  in  an  indirect  robbery 
of  the  bosband:  to  pervert  his  allownnce  to  an 
end  wblch  he  never  sanctiooed,  and  was  not 
bound  to  sanction;  and  to  disregard  the  pub- 
lic policy  which  seeks  to  protect  wife  and  child- 
ren from  the  pauper's  necessity  and  fate;  and 
he  asks  this  without  pretense  of  spedat  equity 
against  the  fund,  and  solely  on  tbe  basis  of  a 
hard  legal  right.  1  have  only  to  e&y  tfaat  I 
think  equity  ought  not  to  give  him  that  aid, 
but  that,  having  both  tbe  power  and  tbe  op- 
portunity to  prevent  the  perversion  of  its  pur- 
pose, and  to  make  effective  and  protect  its  own 
decree,  it  should  avail  itself  of  that  opportun- 
ity and  exercise  that  power  by  the  simple  proc- 
ess of  refusing  Its  assistance.  Under  some 
circumstances  tbe  court  might  be  troubled  to 
compel  respect  for  its  purpose,  and  prevent  a 
perverAion  of  its  order,  but  there  is  no  such 
difficulty  where  the  wrong  cannot  tw  done  ex 
cept  by  the  consent  and  with  tin  active  psrtl- 
dpadon  of  tbe  court.  We  have  a  right  to  re- 
fuse our  assistance,  oot  merely  herause  tbe 
equities  are  balanced,  but  because  those  of  tbe 
defendant  arc  superior,  and  ought  to  prevail. 

I  can  see  tbe  praisibility  and  realize  the  plaus- 
ible force  of  one  criticism  upon  this  view  of  the 
subject:  and  that  Is  that  there  is  a  legal  judg^ 
ment  which  cannot  be  satisfied  by  execution, 
and  tbe  creditor  has  a  right  to  pursue  in  equity 
the  debtor's  equitable  assets,  and  tbe  court  has 
no  right,  upon  some  eenilmental  .view  of  the 
subject,  to  withhold  lis  aid.  Exactly.  All 
that  is  true.  But  It  assumes  the  precise  point 
of  the  dispute,  that  the  wife's  alimony  is  ao 
equitable  asset  lialile  generally  as  property  to 
the  payment  of  ber  debts.  It  Is  property  in 
one  sense,  but  not  In  the  broad,  general  sense 
of  the  term.  It  is  a  specific  fund  provided  for 
a  speciflc  pur{>08e,  with  restraint  and  limita- 
tion written  all  over  its  face  by  the  very  law 
and  decree  which  brouKht  It  into  existence. 
And  here  I  tliiok  we  may  wisely  avail  our- 
selves of  one  of  the  analogies  which  tbe  gen- 
eral term  opinion  has  furnished  for  our  oae. 
Polirles  of  life  insurance  in  favor  of  the  wife 
OD  the  life  of  the  busband  we  have  persistent- 
ly held  to  be  non-assignable.  Kadiev.  Slim- 
men,  26  N.  Y.  9.  82  Am.  Dec.  895.  We  de- 
termined that  their  peculiar  character  and 
porpoM  necessariiy  took  from  them  the  chief 
and  most  tmprntant  diaracteristic  of  property 
in  geoval.  As  I  read  the  later  case  of  Bmron 
T.  Brummer,  100  N.  T.  872, 1  Cent  Bep.  708. 
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we  distinctly  held  "thatsuch  policies  should  not 
be  subjected  to  the  lien  of  creditors  either  of 
husband  wife,— as  lo  the  former,  by  theex- 
prasawordsof  tbe  statute;  and  as  totfie  latter, 
by  the  determination  of  the  courts. "  We  toc^ 
from  them  the  transferase  characteristic  of 

Eroperty.as  such  and  tied  tbem  closely  to  their 
iwful  object  and  purpose.  Tbe|irgument  made 
now  would  convict  us  of  error  then.  Alimony 
aUowed  \sy  an  order  la  in  one  sense  a  debt  due 
and  to  become  doe  to  tbe  wife  and  her  property. 
In  the  same  sense  a  life  policy  Is  a  debt  to  be- 
come due  or  due,  as  to  Its  dividends,  and  is 
property  In  the  hands  of  the  assured.  The 
whole  force  of  the  argument  lies  in  steadi^ 
ignoring  the  qualitv  ana  character  of  the  prop- 
erty, and  treating  It  as  tndlnary  and  general 
assets.  The  appellant's  criticism  upon  this  an- 
alogy la  that  the  doctrine  as  to  life  Insurance 
policies  was  dictated  by  tbe  Act  of  1840,  and 
rested  specially  upon  the  provlsloos  of  that 
Act.  So  much  Is  undoubtedly  true,  but  does 
oot  stall  disturb  the  analogy;  for  In  the  present 
case  the  similar  construction  Is  dictated  by  the 
statutes  of  divorce,  and  Is  derived  from  the 
character  of  their  provisions.  In  both  cases  a 
thing  which  might  have  bad  tbe  general  and 
ordinary  characteristics  of  property  transfer- 
able by  sale,  and  liable  to  creditors,  is  taken 
out  of  that  Ijroad  category  by  tbe  terms  of  the 
statutes,  whose  obvious  purpose  and  aim  re- 
quire a  restriction  and  limitalion  to  wbteh 
properly  In  general  Is  not  subjected.  Tbb 
class  of  caseslndicAtes  that  tbe  quesUon  Is  not 
one  of  exemptions,  but  of  tberightof  creditors 
to  a  particular  fund,  which  fund,  created  by 
equity,  should  have  tbe  protection  of  equity. 
It  does  not,  therefore,  answer  the  view  we  have 
taken  of  tbe  duty  of  tbe  court  In  this  case,  to 
appeal  to  tbe  general  law  of  property,  and 
the  general  duty  of  tbe  court  in  nspect  Uiereto. 
Tbe  question  concona  a  species  of  property  of 
a  peculiar  and  specific  cbancter,  created  and 
existing  for  one  purpose  onlv,  and  whose  ex- 
press limitations  tuke  it  out  of  tbe  general  rule. 

The  doctrine  which  I  have. here  invoked, 
that  a  court  of  equity,  when  applied  to  for  its 
active  aasislance  In  the  enforcement  of  a  claim 
founded  upw  a  bare  legal  right,  will  refu!>c  its 
aid,  where  granting  It  would  work  injustice', 
or  impose  conditions  calculated  to  mitigate  or 
remove  tbe  injustice,  has  been  repeatedly  as- 
aerted  under  the  old  law,  which  permitted  the 
husband  to  reduce  to  his  possession,  and  be- 
come the  owner  of  the  wife's  personal  prop- 
erty. In  such  cases  equity,  not  denying  the 
legal  right,  bas  yet  invariably  limited  and  qual- 
ified it  by  recognizing  and  protecting  tbe  wife's 
equity,  not  only  against  the  husband,  but 
against  his  assignee  or  judgment  creditor, 
lo  &aHh  y.  Kane,  2  Paige,  SOit,  2  L.  ed.  918, 
the  chancellor  did  not  hesitate,  where  the  wife's 
propoty  was  less  than  was  needed  for  hersup- 
port,  to  refuse  relief  entliely  and  dissolve  the 
injunction.  This  class  of  cases  is  pertinent 
only  upon  the  right  of  the  court  to  withhold 
its  aid  where  the  legal  claim,  however  valid,  is 
wielded  to  effect  a  wrong.  The  equity  of  the 
husband  in  the  present  case  to  prevent  a  per- 
version of  his  allowance  to  an  unlawful  pur- 
pose is  entirely  clear.  That  of  tbe  wife  to  re- 
ceive it  under  the  decree  for  the  apedflc  pur- 
pose which  led  to  its  award,  I  think,  also. 
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■lioald  prenfl  ot«-  the  ^editor**  daim.  Dar- 
ing tbe  oiarrlage,  he  bad  no  right,  legal  or 
equitable,  agtrtost  her  support  famished  by  tbe 
busband;  and  after  its  dissolulion,  wltbnuiher 
fault,  sbe  ought  ncA  to  be  put  Id  a  worse  con- 
ditiOD.  fVhen  to  these  equities  are  added  the 
duty  of  tbe  court  to  control  and  make  effectual 
Its  own  decree,  and  the  public  policy  in  which 


its  provIsIoD  is  founded,  it  aeenia  to  me  that  no 
doubt  is  left  as  to  the  rigkt  of  tbe  court  to  dis- 
miss the  creditor,  and  Tefuae-him  the  relief  he 

asks. 

ThejHtlffmeni  of  the  QmenU  Term  thouid 

affirmed,  mth  oosM. 
All  «0QCur. 


INDIANA  SUPREME  COURT. 


Qeof^e  0.  GLARE,  Bzr.,  etc,  of  Jefferson 
Hdm,  Deceased,  «t  of..  Apftt., 
e. 

Nannie  HELM  «<  at 


.laA.. 


Interest  on  tbe  share*  of  other  diatriba- 
teea  from  the  time  of  testator's  death 
Sbonld  b0  allowed  before  paying  anrtblng' 
more  to  one  who  baa  received  a  larK«r  advanoe- 
meot  than  they  bare  durltiir  testator^  life, 
where  fata  will  requires  an  equalimlon  of  tiw 
shares  of  the  distributees. 

(Jaouary  fi.  Ut& 


APPEAL  1^  defendants  from  a  judgment  of 
the  Circuit  Court  for  Rush  County  direcu 
leg  tlie  paymeot  of  interest  upon  certain  sums 
awanleo  oefeDdanis  for  tbe  equalizatloo  of 
adTancemenU  from  the  estate  of  Jefferson 
Helm,  deceased,  before  the  payment  of  fuctiier 
aurss  to  the  distributees.  Affirmed. 
Tbe  foots  are  stated  in  the  opinion. 
Mem  Wmiam  J.  Hanl^  and  iMi  D. 
Qnffln,  for  appellants: 

Iq  order  for  appellees  to  have  claimed  iotei^ 
eat  on  tbeee  differeoces  in  advancemenu.  even 
after  one  year,  their  complaint  should  have  al- 
le^;ed  some  wrongful  act  on  the  part  of  tbe  ad- 
miutotraior  or  executor  in  not  settling  aaid 
estate  at  the  proper  time  and  paying  Into  court 


Nora.— Interest  on  advancementn  or  to  equsHxe  od- 

An  advancement  as  suob  never  draws  interest. 
Black  T.  Whitall,  S  N.  J.  Bq.  672. 66  Am.  Deo.  423; 
Nelson  v.Wyan,21  Mo.  3t7;  Osgood  v.  Brcoda7  Mass. 
866;  Towles  v.  Boundtree,  10  Fla.  SW;  Kyle  v.Conrad, 
£S  W.  Va.  TOO:  Beckwlth  v.  BuUer.  1  Wash.  (Ta.)  S26; 
Tundt'B  App.  13  Pa.  575.  SS  Am.  Deo.  Ml;  Harris  r. 
Allen,  18  Oa.  177. 

Interest  on  advanoements,  or  Innease  of  slaves 
^ven  as  an  advancement,  need  not  be  brongfat 
Into  hotch-pot  with  the  advaneemenL  Jackson  t. 
Jackson,  28  HlsB.  674.  «t  Am.  Deo.  IK 

But  by  will  a  testator  may  provide  for  interest  on 
advanoementa,  Patteison's  App.  12S  Fa.  260;  Stew- 
art v.  Stewart,  L.  B.  15  Cb.  Div.  580. 

luterert  is  not  obanKable  on  advancements  be- 
fore testator's  death  without  a  clear  expresdon  of 
hlslntentlontliattbeyshallbearlntereflt.  Porter's 
App.  W  Pa.  832;  Hitler's  App.  81  Fa.  837. 

This  rule  applies  to  a  debt  to  the  testator  from 
bis  ftbild  wbtob  be  has  turned  Into  an  advancement 
l^btawlU.  It  Is  then  to  be  rained  as  of  tbe  date 
on  which  tbe  child  received  the  money.  Porter's 
App.  mxpra. 

Also  to  a  son-tn-law's  debt,  which  la  turned  by 
will  mto  an  advanoement  to  .testator's  daughter. 
Patterson's  App.  supra. 

The  intent  of  the  testator  as  shown  by  the  lan- 
guage of  hta  will  Is  to  grovem  in  determining 
whether  dobla  are  to  be  regarded  as  turned  Into 
advancements  wblcb  win  not  bear  Interest.  T^- 
lor  V.  Taylor,  146  Mass.  280;  Cummlngs  ftnsmhall, 
ISO  Mass.  SOB;  Bfannlng  v.  Thnnton,  19  Vd.  HB. 

An  advancoment  recorded  in  testator^  bocA  of 
accounts  with  a  statement  that  it  "Is  to  carry  In- 
terest from  the  day  it  was  got"  was  held  ohsnra- 
atrie  with  Interest  from  that  date  under  a  will  widoh 
directed  the  book  nooounts  against  his  otalldran  to 
be  charged  to  them.  Flckes  v.  Wireman,  2  Watts. 
314. 

Under  a  will  dlrcctlDg  tliat  advancements  to  sods 
shall  not  draw  interest  "except  on  what  shall  ex- 
ceed or  be  over  the  sum  of  931.000, "  Interest  Is 
chargeable  on  theexoees  of  any  advancement  over 
that  sum.  freadwell  r.  Cordis,  5  Ctav,  SU. 
14i:i.R.  A. 


Under  a  will  providing  that  the  amoant  of  all 
detrts  due  from  testator*a  sons  ahaH  be  deducted 
from  their  shares  without  anything  more  to  indi- 
cate a  change  in  the  character  of  the  debu  which  are 
Interest  t>earlDg,  Interest  will  be  reokoned  t hereon. 
CummingB  v.  Bramhall,  120  Mass. 

But  a  will  dlreotlng  the  deduction  from  certain 
shares  of  all  claims  and  demands  against  tbe  donees, 
so  that  all  advanced  for  them  shall  be  considered 
as  part  of  testator's  estate,  and  as  a  part  of  the  k«- 
aekv  and  devises,  turns  tlie  debts  Into  advanoe- 
menta, and  Interest  will  not  run  upon  them.  HaO 
V.  Davis,  a  Pick.  4Ca 

Interest  Is  not  chargeable  on  a  debt  to  the  testa- 
tor's estate  for  money  paid  by  him  or  his  execu- 
tors, which  the  will  directs  to  be  deducted  from  a 
portion  given  thereby.  Hoale  v.  Cutting.  9>  Hd. 
611;  Manning  v.  Thurston.  Id.  £18. 

A  win  forgiving  "all  advanoementa,  loans  of 
money  and  debts"  "except  the  capital"  In  the 
handa  of  a  oeruln  son  whom  testator  baa  aMod  Id 
bostness.  requires  onlr  tbe  principal  to  be  ofaacged 
against  hhn.  Hutcblmon^  App.  <T  Pa.  81. 

A  wiU  directing  Uie  deduetfou  of  advancemeols 
from  a  daughter^  Aare.  and  also  that  any  Indebt- 
edness due  from  her  to  her  brothen  or  ststera  shall 
be  deducted  and  paid  over  to  them,  dots  not  allow 
a  charge  of  Interest  on  such  advanoemoots.  Poole 
V.  Foole.  L.  B.  T  Ch.  App.  17. 

Under  a  will  directing  that  unless  a  son  sbouM 
pay  a  certain  loan  of  tSJXIO  which  testator  bad  bor- 
rowed for  htm,  together  with  a  certain  note  for 
$«0  with  lawful  Interest,  the  same  shonM  be  taken 
Infollofidl  legaofeaand  bequests  to  tbe  amount 
of  SS,sao,  Interest  la  not  ctwrgeable  against  bim  on 
either  of  ttie  sums  mentioned,  tnt  he  in  to  be 
charged  with  92,600  ooly.  WUkUis  t.  WUktaa,  «S 
H.J.&1,GM. 

In  case  of  legaclee  under  a  will  directing  the  de- 
duction of  any  indebtedness  that  might  be  due  to 
testator  from  the  legatees  with  tbe  dleobatge  and 
release  of  any  balance  of  such  tndcbtediMaa,  no  in- 
terest runs  Uiereon  until  after  tepta tor's  death  as 
such  debts  are  made  substantially  advanoeoteats 
br  the  will.  TaytOTT.  Taylor,  B  New  Bar.  Mep^n; 
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Xhe  surplos,  so  that  the  adnncanentBOOuIdbe 

equalized. 

liCgflcies  beji^Q  to  beer  iatereet  after  one  year 
from  the  death  of  the  testator. 

Com  v.  Gage,  61  Ind.  277. 

A  very  few  cases,  ootablr  JfW*  v.  Conrad, 
25  W.  Va.  760,  and  Rodermn  v.  Nail,  85  Tenn. 
124.  decide  that  interest  should  be  charged  on 
sdrancementfl  from  the  date  of  the  death  of 
the  pareat.  Bat  they  do  not  decide  that  in- 
terest should  be  charged  asalost  one  beir  and 
the  benefit  of  it  given  to  another  heir  who  has 
also  been  advanced,  and  no  inlereat  charn^l 
bim,  as  tbe  lower  court  has  done  in  this  cause. 

On  tbe  other  hand,  receot  cases  of  other 
states  dedde  that  interest  on  advancements 
cannot  be  chan;ed  before  Qnal  distribution. 

DaviM  r.  Nvghes,  88  Va.  909;  Paiterton't 
App.  128  Pa.  269;  Tvndt'i  App.  18  Pb.  575, 
58  Am.  Dec.  496;  Jackaon  v.  Jackmn,  28  Miss. 
«74,  64  Am.  Dec.  114;  Blnck  v.  Whitall,  9  N. 
J.  Eq.  573,  59  Am.  Dec.  423. 

The  death  of  an  ancestor  evens  any  ine- 
quality In  the  advancements  to  the  heirs,  and 
the  law  presumes  this  inequality  to  have  been 
nettled,  and  the  court  must  presume  the  same, 
as  soon  as  the  moneys  of  tbe  estate  have  been 
collected  snfflcient  for  this  purpose  by  the  ad- 
mlnteirator  or  executor. 


BemU  V.  8tgam$,  16  Mass.  300. 

Where  it  appears  to  have  been  the  Intention 
of  the  testator  to  equalize  the  distribution  of 
his  estate  by  taking  into  consideration  advance- 
ments made  by  him  in  his  .lifetfme,  and  he 
fixes  in  his  will  the  amount  of  an  advance- 
ment or  tbe  value  of  specific  advancements, 
such  value  Is  conclusive  in  the  distribution. 

See  Nelson  v.  Nelson,  7  B.  Mon.  672. 

And  tbe  amounts  as  stated  in  the  will  must 
be  taken  as  the  Imsis  of  distribution. 

See  SMie&erger'a  App.  185  Pa.  160. 

When  a  debtor  is  prevented  by  law  from  tbe 
payment  of  a  debt,  he  is  not  chargeable  with 
interest. 

Tbe  very  nature  of  an  advancement  pre- 
clades  it  nom  beulng  interest  or  from  being 
adebt. 

An  obligation  to  pay  interest  is  created  only 
when  tbe  debtor  is  put  in  default  for  the  pay- 
ment of  the  principal 

Beardslee  v.  Sm-ton,  8  Mich.  S60;  Hvbbard 
V.  Charlettown  B.  R.  Co.  11  Met.  124;  Gay 
T.  QurSingr,  S4  Me.  477. 

Metm.  Ben.  Ii.  Smith  and  Clande  Cam- 
bern,  for  appellees: 

It  is  the  general  mle  of  law  in  the  distribu- 
tion of  estates tbatadvancements  shall  not  bear 
interest,  nor  is  increase  to  be  charged  to  the 


Receipts  sbowln;  tbat  certafn  amouots  credited 
on  the  purcbase  price  of  land  ootiveyed  to  t«eta- 
tor^  married  daughters  or  tbeir  husbands  are  to 
be  aooounted  for  as  advancenieotB  with  Interest 
bom  a  certain  date  do  not  justify  a  cbarge  of  in- 
terest before  testator's  death:  tbe  advancement  is 
to  be  charged,  not  upon  the  tbeorr  of  a  contract 
wbhih  tbe  married  women  were  incompetent  to 
make,  but  of  a  gift  with  tbe  intention  that  It 
Aould  be  taken  as  an  advancement.  Bob«>rson  v. 
Nail,  85  Tenn.  i24. 

Althuugh  notes  t)earlng  interest  are  turned  into 
an  advancement  by  will,  tbe  Interest  is  not  to  be 
ooraputedl>eforeteetator^death.  Krebsv.  Krebs, 
8B  Ala.  SBB;  Oreen  v.  Howell,  <  Watts  &  S.  SOBL 

nios  a  direction  by  wiU  that  notes  against  testa- 
torHi  children  be  taken  as  advancements  and  be 
"valaed  and  appraised  at  their  full  amounts"  will 
not  warrant  tbe  addltltm  of  interest  to  tbe  face 
value,  although  the  notes  t>ear  Interest.  Porter's 
App.  94  Pa.  SS2. 

After  drmar'*  death. 
The  autiiorltles  for  the*moet  part  hold  that  ad- 
vauoements  bear  Interest  from  tbe  date  of  donor's 
f^eaCb.  Moore  v.  Barrow,  89  Teno.  101;  Steele  v. 
Frlenon,  W  Tenn.  Boberaon  v.  Nail,  Id.  184: 
KniRht  V.  Oliver,  12  GratL  33;  Kyle  v.  Conrad,  2S 
W.  Va.  760. 

ir  In  some  cases  the  rule  that  advancements  bear 
inten^et  from  testator's  death  would  not  reach 
equality  ft  can  be  applied  so  as  to  produce  that 
result.  Johnson  v.  Patterson,  13  Lea.  857. 

A  Pennsylvania  case  holds  that  Interest  is  rightly 
chargflaMe  on  advancements  from  the  time  of  filing 
an  executor's  account  up  to  the  time  of  final  dis- 
tribution. Ford's  EBtate.llPhiIa.  97. 

This  rule  was  modified  in  a  Vit^nU  case  by 
Baking  advancements  charseable  with  interest 
from  the  death  of  a  life  tenant,  which  was  made 
by  the  will  tbe  time  wJien  those  who  bad  received 
a  part  of  the  estate  stiould  "account  for  It  upon  a 
divlsiOD."  Cabella  v.  Puryear,  27  Gratt.  90^ 

And  in  a  later  oase.  where  suits  for  large  and  un- 
certain amounts  made  distribution  Improper  until 
a  certain  date.  It  was  held  under  a  will  invivMliig 
for  equality  of  ahaxes  after  debts,  devises,  etc, 

14  L.  a  A. 


were  paid  that  interest  should  not  be  computed 
on  tbe  advancements  until  tiiat  date.  Barrett  v. 
Honiss,  83  Gratt.  273. 

The  court  said  in  tbts  case  that  if  one  who  had 
received  an  advancement  would  be  liable  at  eQI  for 
interest  It  could  only  t>e  from  tbe  time  tbe  estate 
was  ready  for  a  final  distribution. 

And  in  a  recent  Tlnrlnia  case  it  Is  laid  down  as 
a  well-settled  mle  that  interest  should  not  be 
charged  upon  an  advancement  until  final  distribu- 
tion.  Davles  V.  Hughes,  88  Va.  «W. 

Unless  the  court  means  by  this  the  time  when 
final  distribution  ouirht  to  be  made  tbiswould  make 
tbe  pn^Dt  rule  In  Vlrfrlnia  an  exception  to  that 
faeld  by  most  ooorts,  and  which  was  foRowed  in 
tbat  State  in  Knight  v.  Oliver,  mpra. 

Tbe  principle  Is  tbat  the  distributees  to  whom 
advancements  have  beea  made  are  regarded  as 
having  received  the  amounts  thereof  at  testator^ 
death,  and  therefore  stwuld  be  charged  interest 
thereon  from  that  time  until  distribution.  Jfo- 
Dougeld  V.  King,  1  BalL  Bq.  161. 

But  under  a  will  directing  distribution  when  a 
son  reaches  eighteen  years  <A  age,  and  In  the  mean* 
Ume  tbe  use  of  the  property  was  given  to  such  of 
tbe  family  as  should  remain  with  testator^  wife, 
such  use  off-sets  tte  use  of  advancemento  made  In 
testator's  lifetime,  and  they  should  bear  no  in(er> 
est  until  the  date  of  distrlbuUon.  UHd. 

Adding  interest  on  on  advancement  was  uphold 
where  by  tbe  mode  of  computation  it  amounted  Co 
tbe  same  thing  as  Introducing  the  advancement 
without  Interest  at  the  date  vfben .  distribution 
ought  to  have  been  made,  Tundtis  App.  18  Pa. 
(m.68Att].Deo,  «M. 

Interest  is  not  to  be  charged  in  distributing  the 
estate  on  tbe  eloees  bf  the  valne  of  some  devlsea 
over  others,  altfaon^  the  wiU  directs  that  each 
devisee  shall  reaetra  an  eqoal  pmtloa.  Nelson  v. 
Wyu,  a  Ho.  817. 

The  equality  of  portions  under  awfll  directing 
portions  Including  advaaoraients  to  be  equalised 
out  of  testator's  estate,  is  to  be  made  first  from  the 
priDcfpal  alone,  and  then  the  intei«st  or  increase 
of  each  portion-  follows  the  priaoipal  thereof, 
Barclay  V.  Hendilok,  8  Bwoa,  874f B.  A,B. 
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nirty  to'  whom  the  advaocement  was  made. 
ChildreD  last  paid  are,  bowever,  entitled  to  In- 
terest from  tbe  time  when  tbe  other  children 
reoefvad  (heir  sharea. 

1  Walt,  Act  ft  Def.  p.  S13,  %  11;  Tundt't 
App.  18  Pa.  675,  58  Am.  Dec.  486;  MeDou 
gtUd  T.  King,  1  Bail.  £q.  164;  3  Woerner, 
Am.  Law  of  AdmlnlstraUoD,  p.  1228;  KyU  t. 
Conrad,  25  W.  Va.  760;  Stewart  t.  Stewart, 
L.  R.  IS  Oh.  DlT.  589;  Steele  t.  Frierton,  85 
Tenn.  480. 

Aa  between  tiie  children  and  the  estate,  tbe 
legacies  unquestionably  bore  interest  from  the 
death  of  tbe  testator. 

King  V.  Talbot,  40  N.  Y.  98;  Johnmm  t. 
Pattenon,  18  Lea,  657;  WiUiana  v.  WiOiami, 
IS  Lea,  488;  Kple  t.  Omrad,  25  W.  Va.  760. 

Com  Que'ni  Ind.  277,  held  tbat  a  widow 
waa  entitled  to  interest  on  a  legacy  from  tbe 
death  of  tbe  testator,  notwithstandlog  the  set- 
tlement of  the  estate  and  tbe  payment  of  the 
legacy  was  delayed  1^  aa  unsaccesaful  contest 
by  her  of  tbe  wul. 

ElUott,  OSL  J.,  ddlvered  tbe  opinion  of  tbe 

court: 

Tbe  ancestor  of  tbe  appellees  and  tbe  testator 
of  the  appellaDt  Clark  died  on  tbe  ISlb  day  of 
January,  1888,  leaving  a  large  estate.  Tbe 
testator  in  his  will  directed  that  the  executor 
flhould  convert  tbe  notes  and  accounts  held  1^ 
tbe  testator,  at  tbe  time  of  bis  death,  into 
money,  with  which,  with  other  money,  be 
sboiUd  equalize  the  shares  of  the  iCBpecliTe 
heirs.  Daring  his  lifetime  tbe  testator  made 
the  following  adrancements  to  his  children: 
To  William  Helm,  |28,000:  to  Florence  Cut- 
ter, $24,490;  to  Elizabeth  Pattisoo,  $24,800; 
and  to  his  grandcbildreo  the  following  ad- 
Tancemeats:  To  NaoDie,  George  and  Bertha 
Helm.  $20,060.  Tbe  court  sdludeed  that  the 
sbnres  of  tbe  distributees  should  be  equalized, 
and  tbat  Florence  Cutter  waa  entitled  to  n 
ceive  $8,510  in  addition  to  tbe  sum  advaDced 
to  her;  tbat  Elizabeth  Partiroo  was  entitled  to 
the  additional  sum  of  $8,700,  and  Nannie. 
George  and  Bertha  Hdm  were  jointly  entitled 
to  the  additional  sum  of  $7,950,  and  tbat  they 
are  also  entitled  to  Interest  on  the  sums  to 
which  they  are  respectlTely  entitled  from  tbe 
15th  day  of  January,  1888,  to  be  paid  before 
any  more  money  Is  distribuled  to  William  Helm. 

Tbe  coolest  in  this  ease  is  as  to  the  allowance 
of  interest  to  tbe  distributees  wbo  had  received 
a  less  sum  than  that  advanced  to  W  ilUam  Helm. 

It  is  very  doubtful  whether  the  qoestion  ar- 
gued by  ooanael  Is  presented .  It  oertaioly  doea 
not  arise  on  tbe  plea^lDgs,  for  the  complatDt  is 
unquestionably  pood  In  so  far  as  It  asks  tbat 
tbe  sbarea  be  equalized,  and  If  good  to  that  ex- 
tent it  will  repel  a  demurrer,  even  if  it  should 
be  conceded  that  it  claims  too  much  in  claim- 
ine  interest.   Bayleu  v.  0toin,  72  lod.  6. 

Nor  does  tbe  motion  for  a  new  trial  pnMperly 
present  tbe  question.  Inasmuch  as  tbe«e  is  no 
specification  properly  challenging  the  allow- 
ance of  interest.  Neither  do  tbe  exoeptloos  to 
tbe  finding  properlr  present  the  question,  for 
there  is  no  special  Aoafng  in  tbe  record.  But, 
as  tbe  appellee's  counsel  interpose  no  objection 
to  tbe  inode  of  presenting  tbe  question,  and  as 
the  case  la  a  peculiar  one,  we  IwTe  thought  It 
best  to  decide  the  mala  questfcm. 
lU^R.  A. 


Upon  the  geoMml  question  whetbef  a  dis- 
tributee can  be  allowed  interest  after  tbe  death 
of  tbe  ancestor  there  is  stabbom  conflict  of  au- 
thority. Datim  r.  B^ghtt,  i«  Va.  909;  Arf- 
teraot^u  Am.  128  Fa.  209;  Ttut^'t  Jfp.  IS 
Pa.  575,  68  Am.  Dec.  496;  Jaektm  v.  JaeJmoH, 
28  Ml9S.  674,  64  Am.  Dec  114;  Black  v.  Wkit- 
all,  9  N.  J.  Eq.  672;  Kale  v.  Oonrad.  25  W. 
Va.  760;  RobmoH  v.  Nail,  85  Teao.  124:  Me- 
Dougald  v.  King,  1  Bail.  £q.  164;  Ste%eaTt  r. 
Stewart,  L.  R  16  Ch.  Div.  589-646;  Steele  r. 
Frierton.  86  Teao.  480;  King  v.  Talbot,  40  N. 
T.  92;  Jbhnaon  w.  Flattermm,  18  Lea.  667; 
WiOianuy.  WiWaau,  16  La^  ^ 

Our  own  court  has  given  iia  sanction  in  a 
general  way  to  the  doctrine  tbat  interest  may 
be  allowed  after  the  death  of  ilie  anoestor,  u- 
though  tbe  question  was  not  axptearir  dedded. 
Que  V.  Que,  61  lod.  277. 

Judge  Woerner  asserts  that  Interest  sboold 
be  allowed.  S  Woerner,  Law  of  Adtnlnistn- 
tion,  p.  1223. 

But  In  Ibis  instance  we  are  not  required  to 
enter  the  field  of  conflict,  for  we  think  that  tbe 
will  of  the  testator  to  influences  the  ease  as  to 
make  it  our  duty  to  bold  tbat  tbe  dislributeea 
are  entitled  to  mterest.  Our  opfatoa  ia  that 
tbe  teaUlor  intended  tbat  all  tbe  bdra  ahooid 
receive  an  equal  share  of  his  estate,  aad  tliat  it 
was  bis  purpose  to  Impose  upoo  the  execotor 
the  duty  of  equalizing  the  distribatkm.  Tbe 
will  expresses  the  purpose  of  tbe  testator  to  di- 
vide his  estate  into  four  shares  and  to  allot  to 
the  persons  respectively  entitled  todistribatiaa 
an  equal  share.  This  intention  will  be  defeat- 
ed unless  tbe  appellees  are  allowed  Interest 
from  the  time  of  the  testator's  death.  Tbe  use 
of  money  is  valuable  snd  the  ri,rbt  to  interest 
is  property,  so  tbat  WllHam  Helm  has  had 
more  than  his  share  of  tbe  esiale,  Inaamucb  as 
be  has  bad  the  use  of  the  excess  advanced  to 
him.  It  is  therefore  equitable  and  iusi.  under 
the  terms  of  tbe  will,  that  the  other  distributees 
be  put  upoo  equality  with  him  by  beinc  al- 
lowed interest  from  tbe  time  of  the  testator's 
death.  Tbe  appelleea  cannot,  of  ooone,  re- 
cover anythtng  directly  from  WflHaaa  Hetin, 
for  our  statute  precludes  such  a  reoovecr. 
Rev.  Stat.  %  2407. 

Nor  do  they  ask  a  recovery  of  that  Und. 
What  they  asked  and  tbe  court  awarded  Is, 
that  before  distributing  anything  nme  to  Wil- 
liam Helm  interest  shall  be  sdded  to  tbdr  re- 
spective claims.  This  we  think  they  had  a 
rl^it  to  ask  and  receive. 

we  may  add,  to  prevent  tnisundeiataodlDg, 
that  we  do  not  bokl,  dot  mean  to  boM,  that 
they  can  be  allowed  Interest  nntess  then  Is 
money  remaining  for  distribution.  Tbtj  can- 
not have  interest  at  the  expense  of  creditMsof 
their  ancestor,  but  they  may  have  Interest  ad- 
ded to  their  claims  if  therels  money  to  be  dis- 
tributed; and,  while  nothing  can  be  recovered 
from  William  Helm,  be  may  nevertbeleaa  be 
put  olf  aa  to  further  payments  to  him  In  order 
to  enable  the  executor  to  equalize  tbe  sbans  of 
the  appellees  by  allowlog  them  interest  from 
tbe  time  of  tbe  testator's  death.  This  Is  noth- 
fng  more  than  an  equitable  distribution  under 
tbe  will  of  the  testator,  and  tbe  coocloskw  as- 
serted does  not  violate  any  role  of  law. 
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Omeacing  to  sell  hia  pto  at  one  bovse, 
flkUowed  by  a  sala  and  dellT«i7  of  It  at 
tho  aozt  om»  wlU  not  ixlng  ma  agent  em- 
plored  In  nUoltliiff  wden  fbr  hli  piinelpal  tn  so- 
ottier  State  within  the  tnDvUons  of  aiUteitat- 
ut«  unpofllag  a  Ifoaue  tax  upon  penoni  who 
•ball  "deal  in  the  aelUng*'  of  goods,  wa|M  or 
merohandlae. 

(September  tei  lfln.1 

PETITIONS  for  writs  ot  habeas  corpus  tol 
rt'leaw  petitioDen  from  custody  to  itfbicb 
thmr  have  been  committed  for  an  allejred  tIo- 
latwD  Qf  a  Missouri  statute  deflolng  and  regu- 
Hting  the  rights  and  duties  of  peddtera. 
Orantid. 
The  facts  are  slated  in  the  oplniOD. 
Mr:  E.  Di  MeKeover  for  petitkmers. 

PhUips,/.,  deUvered  the  optakn  oi  the 

court: 

This  Is  an  application  for  a  writ  of  habeas 
corpus.  Tbe  parties  make  separate  sppllea- 
tloDS:  but,  as  the  cases  involve  the  aame  ques- 
tions of  law,  and  arise  nut  of  8ub<itaQli&lty  the 
same  state  of  facts,  they  will  be  considered  to- 
other. 

Petitioners  were  arrested  and  imprisoned  un- 
4et  iwooeedings  instituted  a^nst  tbem  in  a 
jastlce^s  court  at  the  city  of  xTerada,  Veraon 
County,  in  this  State.  The  prosecution  is 
predicated  of  ao  alleged  violation  of  the  state 
statute  defining  and  regulating  tbe  rights  atKl 
duties  of  peddleis.  Tbe  charge  is  that  the  de- 
-fendanla  were  engaged  in  the  act  of  peddling 
irares  and  merchandise  in  said  dty  and  county 
without  havtog  first  taken  oat  therefor  a  pea  ■ 
diet's  license.  The  facts,  as  developed  on  this 
hearing,  ate  substantially  as  follows:  Tbe  pe- 
titioners are  citizens  of  tbe  State  of  Kansas, 
and  at  tbe  time  of  their  arrest  they  were  act- 
ing as  agents  for  Price  &  Buck,  merchants  of 
tbe  dty  of  Topeka,  Stale  of  Kansas,  a  firm  en- 
gaged in  a  general  mercantile  business  at  To- 
peka, making  a  specialty,  however,  of  the  sale 
of  clocks,  silverware  and  lace  curt^ns.  In 
the  prosecution  of  their  business  this  firm  em- 
ployed a  large  number  of  caovassers.throuirh- 
out  the  conntry,  extending  Into  other  states. 
These  canvassers  were  furalshed  with  samples 
of  tbe  goods  to  be  sold,  which  tbey  carried 
around  with  them  from  house  to  house,  sollc- 
ftinff  custom.  The  terms  of  sale  wne  one 
sixth  in  cash,  the  remainder  to  be  paid  in  five 
equal  monthly  instanments.  The  first  pay- 
ment was  made  to  the  solicitor,  which  repre- 
sented the  amount  of  his  commission.  An  or- 
der was  then  sent  in  by  the  agent,  or  drummer, 
to  tbe  house  at  Topeka  for  the  article  con- 
tracted for,  upon  which  the  firm  diipped  to 
tbe  agent,  who  delivered  to  the  purchaser,  and 


Nora.— For  not*  oa  what  ooostltalH  "deaUog," 
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the  remaining  payments  were  ocHlected  by  a 
ooUecttng  agtmt  of  the  firm.  In  the  case  of 
tbe  petiuoner  Houston,  the  evidence  does  not 
abow  that  be  ever  made  a  sale  otherwise  than 
according  to  the  custom  above  Indicated.  In 
the  case  of  the  petitioner  Oerre,  the  evidence 
shows  that,  whde  he  pursued  a  like  course, 
there  was  one  ezceptioD,  when  be  offered  to 
sell  to  a  lady  the  sample  clock  carried  aroimd 
by  him.  She  declining  to  take  it.  be  went  to 
a  neighboring  house,  and  made  sale  to  the  lady 
of  the  house,  delivered  the  dock  immediately 
to  ber,  receiving  from  her  the  first  paymeDt  of 
one  nxth  of  tbe  purchase  price.  The  right  of 
a  nonresident  merchant  tu  thus  employ  agents 
to  go  beyond  the  limits  of  the  State  in  which 
the  merchant  resides  to  solicit  purchases,  by 
taking  orders  on  the  house,  to  be  filled,  and 
tbe  goods  shipped  Into  another  Slate  for  delir- 
ery,  without  the  goods  hdog  subject  to  a  li- 
cense tax  of  (he  State,  or  to  an  occupation  tax 
on  the  solicitor,  has  been  eBtablif>bed,  beyond 
further  controversy,  by  decisions  of  tbe  Su- 
preme Court  of  the  United  Btai*^.  BtAbint  v. 
Slietby  County  Tax.  Ditt.  120  U.  8.  4P9,  80  L. 
ed.  694;  Letoup  v.  Port  of  Mobile,  127  U.  S. 
640,  82  L.  ed.  811;  AiKer  v.  Texa$,  128  M.  S. 
120.  83  L.  eii.  868. 

Tbe  method  of  sending  solicitors  into  an- 
other State  for  orders  of  sale,  employing  sam- 
ples for  exhibition.  Is  one  of  the  recognized 
lawful  methods  of  carrvlne  on  trade  between 
the  different  states;  ana  if  the  local  commno- 
itw  where  the  solldtor  thus  goes  may  subject 
him  to  an  occupation  tut  or  a  license  fee,  do 
matter  by  what  name  or  under  what  disguise, 
whether  as  peddler  or  merchant,  who  shall 
limit  the  amount  of  such  tax,  to  prevent  actual 
prohibition?  As  said  br  the  court  in  Sodbitu 
V.  Hhelby  Count}/  Tax.  tfitt.,  mipra:  "To  say 
that  such  a  tax  Is  not  a  burden  upon  Interstate 
commerce  la  to  spcakat  least  unadTisedly,  and 
without  due  attention  to  tbe  truth  of  things." 

There  was  no  question  made  by  respondent 
at  the  hearing  of  this  case  that,  if  tbe  conduct 
of  the  petitioners  wns  strictly  limited  or  con- 
fined to  the  mere  soHcitstion  of  orders,  in  the 
manner  slated,  the  acts  of  petitioners  are  with- 
in the  protection  of  the  commerce  clause  of 
the  Federal  Constitution.  But  the  priodpal 
conteotioD  was  and  is  that  the  act  of  Qerye.  in 
making  sale  of  one  clock  without  taking  an 
order  therefor  on  the  house,  according  to  the 
instruction  of  tbe  house  and  the  custom  of  the 
agents,  brings  his  case  within  the  defioiiton  of 
a  peddler,  and  subjects  him  to  the  operation  of 
tbe  stale  law.  The  state  statute  thus  defines  a 
peddler:  Wboevet  shall  deal  In  tbe  selling  of 
patents,  patent-rights,  patent  or  other  medicine, 
lightning-rods,  goods,  wares,  or  merchandise, 
except  books,  charts,  maps,  and  stationery,  by 
going  from  place  to  place  to  sell,  the  same,  is 
declared  to  be  a  peddler. 

It  is  to  he  obaerved  that  it  is  essential  under 
this  statnta  to  constitute  a  peddler  that  be 
should  "deal  in  the  sellioe"  of  tbe  given  arti- 
cle. The  question,  there^re,  presents  itself, 
whether  the  ringle  instance  of  Geiye  delivering 
tbe  clock  which  be  carried  as  a  sample,  without 
first  send^  In  an  order  to  the  Topdbt  home. 
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and  awAi,tiDg  the  shipmept  of  its  counterpart, 
constitdtednim'a i)eddleruOderthig slalute,  so 
as  to  deprive  him  of  the  protectioo  which  Ibe 
CoQSlitutioD  gives  to  interstate  commerce.  At 
first  impreseloQ  it  seems  plausible  thai  ooe 
offer  to  sell  and  deliver,  and  then  one  sale,  fol- 
lowed by  delivery,  would  oonstiiute  a  dealer. 
As  applied  to  the  statute  regulating  the  sale  of 
liquors  under  the  Federal  Revenue  Law,  such 
acts  would  be  sufficient  to  constitute  the  ven- 
dor a  relail  liquor  dealer.  But  the  rule  of  cod- 
stntction,  under  like  state  Btatut«B,  is  quite 
.different.  The  language  of  Edicott,  J.,  in 
Gm.  V.  Famum,  114  Mass.  267-371.  in  con- 
struing a  like  provision,  and  discussing  a  like 
state  of  facts,  may  well  be  applied  here:  "He 
was  an  agent  soliciting  orders,  and  a  carrier 
delivering  machines  ordered.  lie  made  no  di- 
rect sales  himself.  He  did  not  carry  and  ex- 
pose goods  for  sale,  within  the  mischief  the 
statute  is  intended  to  prevent.  The  article  he 
carried  van  a  sample  of  that  which  be  pro- 
posed the  purchaser  should  buy  of  the  com 
paoy.  The  fact  that  be  occasionally  delivered 
the  sample  machine  to  a  purchaser  desirous  of 
obtaining  one  immcdialely  cannot  so  change 
the  character  of  bis  business  as  to  bring  it 
-within  the  statute,  nor  did  the  fact  that  he  sold 
ooe  attachment,  and  one  tuck-marker,  capable 
of  being  aliached.  make  him  liable;  it  dis- 
tinctly appearing  that  it  was  not  bis  practice 
to  make  sucb  sales.  The  question  is  to  be  de- 
termined on  the  general  character  and  scope  of 
hisbusioesa.  \t  this  does  nut  bring  him  wiibin 
the  statute,  he  is  not  liaUe  for  single  sales  of 
particular  articles,  sucb  sales  being  exception- 
al, and  not  in  the  course  of  bis  ordfnaiy  em- 

Sloyment."   Hee  also  Kann*  t,  CfittiM,  84 
^an.  4!>4-487,  and  cases  cited. 
Sucb  seems  to  be  tiie  well-settled,  rule  of 
onslxuctioo  of  similar  statutes.   To  bold  that 
ach  sporadic,  casual  sale  fixes  upon  the  party 
he  office  of  a  de»ter  does  notobtaio  ouisideof 
be  practice  under  tbe  Revenue  Laws,  which 
re  designedly  rigid,  and  cootroUed  ^  tbe 
letter  of  the  Act.   The  cases  of  State  r.Emert, 
11  L.  R  A.  219,  103  3Io.  241,  and  Hyjin  v. 
Briggt,  41  Fed.  Rep.  468,  are  not  in  conflict 
with  the  views  above  expressed,  when  properly 
.distinguisbed.   Tbe  agreed  statement  of  facts 
00  which  the  former  case  was  submitted  is  not 
as  dear  as  it  ooght  to  have  been  to  present  an 
exact  point  for  decision.   While  it  is  true  the 
facts  stated  indicate  tbat  tbe  agent  was  solicit- 
ing orders  for  tbe  nonresident  manufactuter, 
and  tbat  in  traveling  around  fr<»n  house  to 
house  be  did  sell  out  of  his  wagon  one  sewing- 
machine  It  perhaps,  in  justice  to  tbe  opinion 
of  tbe  court,  ought  not  to  be  said  that  it  held 
•Dcb  angle  sale  constituted  tiie  vendor  a  ped- 
dle under  tbe  state  statute.   The  holding 
would  be  singular  in  tbat  aspect,  as  it  would 
be  in  conflict  with  the  current  of  stale  author- 
ities construing  siaiilar  statatea.  Tbe  .third 
14  L.  B.  A.  . 


paragraph  of  the  agreed  statement  of  facts 
recti  es  that  the  property  "was  forwarded  to 
Ibis  State  by  saiu  company,  and  delivered  to 
defeodaat,  as  its  f^eot,  for  sale  on  its  account;" 
from  which  it  is  inferable  tbat  it  was  not  being 
used  merely  as  a.  sample,  bat  was  sent  by  tbe 
manufacturer  to  be  sold,  and,  therefore,  waa 
sold  in  the  usual  course  of  defendant's  trade. 
It  is  not  necessary  that  all  tbat  is  said  in  that 
opinloti  should  reoerve  assent  or  any  part  dia- 
approved  to  warrant  the  conclusion  reached 
on  tbe  facts  at  bar.  In  the  case  of  Bynet  v. 
Briggt,  the  facts  were  that  tbe  nonresident 
merchant  and  manufaetuTer,  while  cmployiDg 
agents  OS  canvassers,  shipped  into  tbe  state  of 
Arkansas  large  consignments  of  said  c;oods, 
which  were  stored  in  a  warehouse,  and  salea 
made  hy  its  solicitors  were  filled  from  thb 
store-bouee,  and  were  not  completed  by  ship- 
ments from  without  on  orders  sent  in  by  (be 
solidtta.  Such  goods  were  held  to  have  be- 
come so  far  mingled  with  tbe  common  property 
of  the  titus  as  to  become  liable  to  state  regula- 
tion and  police,  uid  subject  to  tbe  license  tax, 
if  otherwise  constitutional  as  a  slate  enact- 
ment. Whether  it  will  be  maintained  b^  the 
supreme  court  tbat  a  solicitor  for  a  nonresideat 
merchant  or  manufacturer,  who  limits  his 
operations  to  merely  taking  orders  on  sodi 
nonresident,  who  supplies  the  goods  from  a 
provisional  store  boiise  established  within  the 
Stale  where  such  orders  are  taken,  would  thoe- 
by  become  liable  to  a  liccuse  fee  imposed  hf 
the  Stute.  is  yet  an  open  question.  It  is  sum- 
cient  for  tbe  purpose  of  the  case  at  band  to  say 
that  Mr.  Justice  Bradley,  in  Bobbint  v.  She^ 
Counti/  Tax.  JHat.,  tupra,  suggested  that  it 
could  not  be  entertained  that  the  nonresideat 
merchant  or  manufacturer,  in  order  to  avail 
himself  of  the  right  of  free  interstate  commerce 
guaranteed  by  the  Constitution,  diould  be 
given  to  the  "silly  and  niioous  proceeding"  of 
procuring  a  store-room,  and  shipfung  in  lus 
goods,  before  he  could  reasi  laaUy  anticipate  a 
demand  for  them;  and,  tbat.  therefore,  the 
means  of  effecting  sucb  sales  through  tbe 
agency  of  "drummers"  taking  orders  in  ad- 
vance are  permissible,  and  the  right  ia  not  to 
be  interfered  with  nor  hampered  by  subjecting 
the  solicitor  to  the  imposition  of  a  state  liceoae 
fee,  or  tax  in  other  form.  This  view  was  sus- 
tained by  the  majority  opinion,  and  reaffirmed 
Id  AthATt.  r«Au,lS»n.S.  129,!tSL.ed.9l». 
The  latest  holding  must  be  tbe  law  for  the  gov- 
emnient  of  this  court,  untfl  reversed  by  the 
court  of  last  resort. 

It  results  that,  tbe  petitioners  being  restrained 
of  tbelr  liberty  in  cootraventioD  of  tbe  third 
clause  of  section  8;  art.  1,  of  the  Federal  Coa- 
stitution,  which  gives  to  Congress  alooe  tbe 
power  to  regulate  commerce  among  the  several 
states.  Viey  art  enttUtd  to  he  ditdSarged  tbot- 
from. 

It  Ib  accordiogljr  ao  ordered. 
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OeoTffe  B.  PRTFOHARB.  Admr.,  etc.,  of 
WIUbid  R.  Pritdiard,  Deceased.        in  Brr., 

V. 

SAVANNAH  STREET  ARURAL  RESORT 
R.  CO. 

(  Ga.  ) 

*An  aetton  mffminait  a  railroad  company 
fbrporsoaal  injuries  p^^ndlnv  when  tbe  Act 
or  November  IS.  1880;  ameadlng  seotlon  9B6T  of 
the  Code,  waa  passed,  wasnotabated  by  tbedeatii 
of  thef^lntur;  dot  to  tbatAot,  aa  applicable  to 
actions  pendlns  at  the  time  ol  lU  yaawige,  un- 
OooctUutlDDaL 

(M.ay  X7,  ISOL} 

ERROR  to  tbe  Superior  Court  for  Cfaatbam 
County  to  review  a  judgtneot  refusing  to 
allow  ibe  administrRtor  of  William  R.  Pritcb- 
ard,  deceased,  to  become  a  party  to  and  pros- 
ecute ao  action  hrougbt  by  the  latter  before 
bis  death  to  recover  damages  for  injuries  al- 

•H«d  note  br  Lumpkht.  J. 


leged  to  have  resulted  from  defeadao^s  Dili- 
gence. Reversed. 

On  October  36,  1889,  William  R.  Pritcbard 
filed  bis  action  In  the  Superior  Court  of  Chat- 
ham County  agftlnst  defendant  to  recover  dam- 
ages aWegei  to  have  been  sustamed  by  him 
through  the  negligence  of  the  defendant  in 
running  its  cars  on  March  14,  1889.  At  the 
time  of  filing  this  suit  the  common-law  rale. 
aetio  jterwnalit  moritur  eum  p&r»&na,  was  in 
force  m  Georgia.  Pending  tbe  sud  action  and 
before  any  trial  was  had  Uiereon,  tbe  Legisla- 
ture passed  an  Act,  which  waa  approv^  on 
tbe  13th  of  November,  1689.  providing  that 
"no  action  for  the  recovery  of  damages  for 
homicide  or  for  injury  to  penon  or  to  property 
shall  abate  by  the  death  of  dther  party;  but 
such  cause  of  action  in  tbe  case  of  tbe  death 
of  the  plaintiff  shall,  in  tbe  event  there  is  no 
right  01  survivorship  in  any  other  peraoo.  sur- 
vive to  the  personal  representatives  of  tbe  de- 
ceased plaintiff:  and  in  case  of  the  death  of  the 
defendant  shall  survive  against  aUd  defend- 
ant's pnsonal  representatives." 


Hot*.— Effect  of  ttatutea  to  defeat  or  jtreaerve  pcnd- 

f  110  cfvlt  actiona. 
'  Hie  ooty  limit  impoeed  b;  the  Inderal  Cotutitu- 
tioa  on  the  power  of  the  states  to  pan  retroepee- 
tivG  law9  Ifl  tbat  ther  shall  not  be  ex  poat  facto  and 
phali  not  impair  the  oblltratloii  of  oontraolA.  With 
tbe»p  Ifmitattons  a  state  Xjetrlslature  may  pass  ret- 
rospective laws  unless  iimited  by  the  state  OodbU- 
tutloD,  although  they  devest  vested  rights.  Balti- 
more ft  S.  U.  Co.  V.  Neehit,  51  CJ.  S.  10  How.  0)6, 18 
L.  ed.  40B;  Satterlee  v.  Hatthewson,  27  n.  8. 2  Pet. 
380, 7  L.  ed.  456;  Watson  v.  Hcroer,  33  U.  8. 8  Pet. 
88,  8  L.  ed.  bTO;  Charles  Ulver  Bddire  v.  Warren 
Bridge,  30  U.  S.  11  Pet.  430,  S  L.  ed.  773:  Drebnun  v. 
Stifle,  76  U.  8. 8  WaU.  5B&,  IB  L.  ed.  508:  Baodall  v. 
Kreiner,  M  V.  6. 23  Wall.  137. 23  L.  ed.  121. 

A  statute  gtvinK  a  remedy  does  not  apply  to  a 
pendinir  suit  unauthorized  when  brought  unless 
the  statute  so  pxovldea.  Wetslet  v.  Kelly,  88  Ala. 
440. 

A  statute  nlattnpr  to  an  allomooe  to  a  tenant 
for  Improvements  where  be  has  no  title  appUee  to 
pending  actions  as  well  as  those  subsequently 
brought.  Bacon  v.  Callender,  0  Mass.  803, 

A  statute  giving  an  Ulegltloauite  child  the  right  to 
Inherit  will  not  be  construed  to  aid  a  pending  ao 
tloo  of  ejectment  based  on  such  right  of  inheri- 
tance. UcOoolv.8mlth,aeC8.1Bhtclt,4Ce,17L. 
ed.2SB. 

But  a  statute  poasod  after  tbe  reversal  of  ajudg- 
ment  in  ejectment  for  invalidity  of  plaintiff^  title, 
by  which  the  relation  of  huidlord  and  tenant  exlst- 
jDg  between  btm  and  the  defendant  Is  made  lawful 
and  bis  title  therefore  made  ralld  on  tbesecond  trial 
as  against  the  defeudanton  the  ground  of  estoppel, 
does  not  violate  the  Constitution  of  tbe  Doited 
States  as  It  merely  gives  effect  to  tbe  parties'  own 
contract.  Satterleo  v.  Hatthewson,  gupra. 

A  statute  authorizing  a  suit  by  one  firm  agaiast 
another  having  a  common  member  may  be  made 
appllcaUo  to  pending  suits.  Hepburn  v.  Curta, 
7  watts,  800.  as  Am.  Dec  780; 

A  statute  allowing  an  action  of  covenant  against 
an  assignee  of  a  leasee  tor  years .  is  npt  Invalid  as 
applied  ,to  a  pending  action.  Xaggajt  v.  HcOhuii 
UPa.uiL 

A  statute  conflnnlnic  levies  Of  executions  on  real 
estate  except  where  the  title  attempted  to  be  ac- 
quired thereby  *iias  been  Anally  decided  against 
14  L.  a  A. 


tbe  creditor"  applies  to  a  levy  In  a  case  wherein 
judgment  haa  been  rendered  but  a  motion  for  new 
triul  reserved  with  stay  of  execution  foradvlce  of 
all  the  Judges  of  a  higher  oonrt.  Mather  t.  Chap- 
man, 6  Conn.  54. 

A  statute  oonflrrofng  entries  of  judgments  made 
on  the  flist  Instead  of  on  the  third  day  of  a  term  of 
court  may  validate  such  a  judgment  ftom  whtoh  a 
writ  of  error  Is  then  pending.  Underwood  v.  Lil- 
ly. 10  8erg.  ft  U.  97. 

Pending  drainage  proceedings  may  be  made  valid 
by  a  statute,  even  as  to  errors  which  go  to  the  Jur- 
IsdlcUon.   UiUer  v.  Graham.  17  Ohio  St.  L 

Errors  In  proceeding  to  discontinue  a  road  may 
be  cured  by  a  statute  passed  pending  a  oerttorart 
to  rerlew  the  proceedings.  Peo|»le  v.  Ingham 
County  Supts.  20  Hlob.  SB. 

Tbe  same  Is  true  of  prooeedlnp  to  lay  out  and 
Improve  a  street.   Newark  v.  State,  VN.J.L.  488. 

To  defeat  actions. 

It  must  clearly  appear  tbat  the  Legislature  so  In- 
tended before  a  statute  will  be  construed  to  bar 
a  pending  action.  Chalker  v.  Ives,  6B  Pa.  81. 

After  a  judgment  has  been  rendered  declarioit 
the  Invailditf  of  a  tax  a  atatoto  emnot  heal  the  de- 
fects so  as  to  overthrow  the  Judgmait.  Moser  v. 
White,  29  Mich.  50. 

The  right  to  an  appeal  or  writ  of  error  may  be 
taken  away  by  statute  after  tbe  decision  Is  ren- 
dered. Leavenworth  Goal  Co.  v.  Sarber  (Kan.) 
July  9,  U»l. 

Even  after  an  appeal  has  been  taken  and  a  mo- 
tjoQ  to  ^^f^'ir  denied  after  argument,  the  Jurlsdio- 
tlon  of  the  oourtT  may  be  taken  away  by  statute. 
Sx  parte  UcOardle.  74  C.  &  7  WalL  S08,  W  L,  ed.  SS4. 

An  Act  taking  away  tbe  jurisdlotlon  of  tbeootut 
will  apply  to  pending  appeals  to  that  court  Balp 
tlmore  ft  P.  B.  Co.  v.  Oiaot,  SB  0.  8.  888,  S&  L.  ed. 
SSL 

A  pmdlnff  action  by  a  oredltor  against  a  sberlff 

for  tbe  escape  of  an  Imprisoned  debtor  to  not  de- 
feated by  a  eutute  allowing  the  sheriff  In  such 
oases  to  plead  the  prisoner's  recapture  or  return 
before  suit.  Dash  v.  Van  Kleaok,  7  Johns.  477,  6 
Am.  Dec.  281. 

A  statute  allowtav  payment  of  a  BtwdulT  up- 
on an  Indentuie  of  amuentleeahlp  within  a  oer- 
tainspedBed  time  In  discharge  of  any  ijenalty  fOr 
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At  the  time  of  (be  passage  of  tiiis  Act  W. 
B.  Friicljard  was  (d  life;  subsequently,  onlbe 
27tli  day  of  July  of  the  next  year,  tbe  said  suit 
stlH  pending,  be  died.  After  his  death,  Geon;e 
B.  Pritcbard  was  duly  appointed  and  duly 

aualified  nsadintniairator  upon  bis  estate.  On 
ae  SOtb  of  January,  1891,  George  B.  Pritcb- 
ard, administrator,  (tbe  death  of  William  R. 
baving  been  duly  suggested  of  record,)  made 
application  to  the  ooiut  to  be  made  a  party  to 
sakl  case  in  the  stead  of  his  ioteetate.  This  ap- 
plication was  denied  by  ibe  court  and  upon 
moljon  of  defendant's  couiuel  the  case  was 
dismissed. 

Ufatn.  Jaekson  ft  Whatl^  and  A.  C. 
Wright,  for  plaintiff  in  error: 

The  rigbt  to  have  the  suit  abate  upon  the 
death  of  tbe  plaintiff  is  not  a  vested  right. 

Tbe  coiidiiioDs  necessary  to  give  tbe  Act 
application  to  this  case  haviafc  arisen  after  tbe 
Act  was  passed,  is  it  not  flyios  in  the  face  of 
the  plain  meaning  of  Ihe  won!  to  say  that  its 
operation  is  "retroactive?"  The  Act  is  purely 
preservative. 

See  KriTig  v.  MisMtun,  107  U.  S.  248,  S7  L. 


ed.  516;  MerriU  r.  Sker^me,  1  K.  H.  218,  8 
Am.  Dec.  62. 

Matters  of  possible  defense,  which  arcme 
under  provisions  of  positive  law  which  are  ar- 
bitrary and  lecbnlcal,  iotroduoed  for  public 
coDTenienoe  w  from  ntotlTca  of  poUry,  wbicb 
do  not  affect  tbe  substance  of  tbe  acoisaHon 
or  defense,  and  form  no  part  of  tbe  re»  gntm, 
are  continuAlly  subject  to  the  legislslive  will, 
unless  in  tbe  meantime,  by  an  actoal  applica- 
tion to  tbe  particular  case,  tbe  legal  coudiiioa 
of  Ibe  accused  baa  been  acluallr  cDaoged. 

Kring  t.  Miatouti,  107  U.  6.  M8,  87  L.  «d. 
516. 

Remedial  statotes  are  not  InoperatiTe,  al- 
though of  a  retrospective  nature. 

Searey  v.  Htubbs,  13  Ga.  480;  Johml&m 
Bradttreet  Co.  (Ga.)  Blarcb  23,  1881. 

Mevm.  I«awtCHi  *  Cvaiiliif  ham  for  de- 
fendant in  error. 

Itamphin,  J.,  delivered  the  of^lMi  of  tbe 

court: 

The  first  proposition  stated  In  tbe  abore 
bead-QOle  was  settled  by  this  court  in  the  ca>«e 
of  Johnacm  v.  Bradttreet  Co.  (Ga.)  18  S.  E. 


prior  neffleot  does  not  apply  to  a  pendinff  action 
for  such  a  penalty,  ss  that  would  defeat  plain tUTs 
vested  rlfflit  and  punish  him  with  ooats  for  pursu- 
iag  a  remody  which  he  had  a  rlfbC  to  when 
In^aght.  Couch  v.  Jeffries,  i  Burr.  24110. 

A  statute  providing  that  entry  upon  private 
prenUees  wlthlQ  the  limits  of  a  Jall-yard  shall  not 
he  regarded  as  an  escape,  altbouffh  changing  the 
law,  win  defeat  a  pending  action  for  an  escape 
brought  on  tbe  prisoner's  boad.  Patterson  v. 
Pbllbrook.  S  UasB.  151. 

An  Act  of  Congress  to  legalise  a  bridge  aorosi  a 
navigable  rtver  will  defeat  a  pending  suit  to  re- 
move the  bridge  as  a  noisanoe.  Oray  v,  Chicago, 
I.  ft  N.  U.  Oo.  (Tbe  CUnton  Bridge)  n  U.  8. 10  WalL 
454.19L.ed.MB. 

TheLcstelaturemajrenre  defects  tn  voting  and 
charging  a  sohool-tax  upon  a  suit  to  restrain  Its 
oolioctlon.  OowgOI V.Long.  16 in. SOS. 

ir  a  law  conferring  Jurisdiction  Is  repealed  wltli- 
out  any  reservation  as  to  pending  oases  all  snob 
oasps  fall  with  the  law.  Oumee  v.  Patrick  Conn- 
ty,  m  U.  8.  Ml,  84  L.  ed.  flOl :  Butler  v.  Palmer,  1 
UI11,8H;  Merabanta  lu.  Co.  v.  Ritchie,  nu.  8.  6 
WaU.  Ml,  18 li.  ad.  510;  United  8tate8  v.  Bolsdore, 
«  U.  a  8  How.  118.  U  L.  ed.  IDOB :  If oNolty  v.  Batty. 
61  IT.  8. 10  Bow.  27. 18  L.  ed.  83B ;  £^  parte  HcGar^ 
dle,74tr.S.  7  Wall. 606, 19  L.  ed.SU;  Oates  v.  Os- 
borne (The Anessor  v.  Osbomes)  nu.  S.  0  Wall. 
687.UL.ed.T48;  ITnlted  States  r.  OVmb.  niT.  a 
11  WalL  88, »  L.  ed.  168;  Baltimore  ft  P.  R.  Co. 
Grant,  98  n.  8.  »8. 28  L.  ed.  SSI. 

The  Legislature  may  repeal  \  law  imposing  a 
penalty  pending  an  action  therefor  and  thus  de> 
teatthe  aetkn.  Oriental  Bank  v.  Bteeae.  18  Me. 
108;  88  Am.  Dea  TU ;  Mix  v.  IlUnuli  Cent.  B.  Co.  8 
Weet.  Bep.  486,  110  HI.  602 ;  Pope  v.  Lewis,  4  Ala. 
480 ;  Norrls  v.  Crocker,  64  a.  a  18  How.  isa.  14  L. 
ed.  aO;  ITnlted  States  v.  The  Befortn.  70  D.  8.  8 
WalL  81T,  18  L.  ed.  106 :  Maryland  v.  Baltimore  ft  O. 
R.  Co.  44  C.  a  8  How.  584,  11 L.  ed.  714. 

Or  pending  an  appeal  from  a  judgment  therefOr, 
and  thus  defeat  the  Judgment.'  Denver  ft  R.  G.  R 
Co.  V.  Crawford,  11  Colo.  808;  Speolnr  v.  Louisville, 
n  Ky.  887. 

Or  after  ludgmentaadbeOmeaaoatkHi.  Lewis 
T.  Vaster.  1 N.  H.  O. 

HUR  A. 


Butastatute abolishing distreas torrent, even  If 
construed  to  repeal  provlalons  as  toapeoaltT  for 
aiding  tbe  tenant  to  remove  his  property  Croa  tbe 
premises  to  avoid  payment  of  rent,  wilt  not  affect 
the  landlord^  right  to  reoover  such  a  penalty  in  a 
ease  then  pending  on  appeal  as  his  right  to  tt  be- 
came vested  the  Instant  tlie  wrongful  act  was  done. 
P^mer  v.  Conly,  4  Denio,  874. 

tliis  ease  is  apparently  In  oooflict  with  those 
preoeiling  which  r^te  to  penalties. 

The  repeal  of  an  Act  slving  a  forfeiture  dc^ta 
a  pending  rait  therefor.  Governor  v.  Howard,  • 
H.C.4B& 

Tbe  expiration  pending  an  appeal  of  a  etatate 
under  wbloh  the  forfeiture  of  a  veesel  auonied 
will  prevent  an  attrmaDoeof  theeeotenoe  of  oon- 
demoation.  TheBacliel,101T.  a8OraooIi,8E0.8L. 
ed.SBB:Teatoov.17nlled  Statee,  9  V.B,  SOanch. 
Z81. 8  L.  ed.  101. 

Road  proceedings  fall  with  the  repeal  of  a  stat- 
ute 00  which  they  are  based.  Bt  Boad  in  HatSeld 
Twp.  4Tei^  m-,  Menard  Ooon^  t.  Klncald.  n 
I1L887. 

8o  do  Insolvency  proceedings.  Miller^  Oase.  1 
W.  BL  461 ;  Btoever  v.  Immell.  1  Watta.  £68. 

So  do  proceedings  to  sell  ao  InteetateTs  real  ea- 
tatc  for  debta.  Bank  of  Hamlttoa  v.  Dudl^,  Tt 
IT.  a  9  Pet^  ffC  7  L.  ed.  488. 

Hie  repeal  of  a  statute  anthortshig  an  auditor  of 
publto  acoounu  to  assess  a  tax  for  payment  of 
bonds  tenninatee  all  proceedings  to  compd  Idm  to 
make  the  assessment.  Musgrove  t.  Tleksburg  * 
N.R  00.00  Miss.  «7r. 

But  tbe  repeid  of  an  Act  giving  half  fdlotag^ 
fees  to  a  pilot  for  speaking  a  vessel  which  declinea 
his  serrloes  does  not  defeat  a  pending  action  tor 
such  fees,  as  Us  right  Is  vested  under  a  ttanaaetkn 
In  tbe  future  of  a  oootract.  FaoMo  Mail  &  &  Co. 
V.  JoUffe.  68  U.  8. 8  WaU.  400,  17  L.  ed.  80& 

Tbe  mere  repeal  by  an  amendment  of  a  statuta 
of  a  provision  giving  an  action  for  temagca  agaoat 
a  county  for  n^llgenoe  in  mpeot  to  a  highway 
does  not  defeat  a  pending  action,  unless  there  is 
an  evldeat  Intent  of  tbe  Legislature  to  do  so;  and 
It  seems  that  an  attempt  to  give  It  such  effect 
would  violate  a  oonstltatlooal  provision  for  a 
■■remedy  the  eourae  of  law  for  Injnry.**  Bsau 
man  v.  dackanua  Oountr,  MTM.  8L 

aA.B. 
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Itep.9B0(dtctdadBttbepiMeDtte«n).  latbat 
case,  bowem,  the  main  goesUoD  wu  wbetber 
or  not  the  above-meotuimd  section  of  tbe 
Code  applied  to  actioiw  for  Ifbel,  and  no  ques- 
tion was  raised  in  tbe  argument  as  to  tbe  appli- 
cability of  the  amending  Act  to  pending  suits, 
orltscoDStiintionalilyas  to  tbem,  if  beld  appli- 
cable. This  conxt,  ai  die  case  juat  meniloDed, 
tSoDsidered  tbe  flTat  of  tb«>se  questions,  and  de- 
cided that  the  Act  did  apply  to  ad  Ions  pending 
at  tbe  time  of  its  passage,  but  did  not  discuss 
it  in  extento  in  tbd  Ofrinion.  Tbe  constitution- 
al question  was  not  considered  or  decided  Id 
that  case.  We  will  now  examine  both  of 
tbem. 

As  slated  In  tbe  case  above  cited,  the  lan- 
guage of  tbe  Act  seems  sufflcientlv  broad  and 
comprehenslTR  to  Include  pending  actions. 
Tbe  law,  as  amended,  reads:  "Nor  shslt  any 
action  of  tort  for  tbe  recovery  ."etc.,  "aboteby 
the  death  of  either  party."  Tbe  words  "any 
«ction"  may  as  wdl  mean  any  action  now  in 
existence  as  any  action  hereafter  commenced, 
and  it  is  not  atrtinhig  to  give  tbem  this  inter- 
liretetfcn.  In  BaOeg  r.  St^,  20  Oa.  743,  very 
similar  reasoning  u  used.  Tbe  Legislature 
bad  passed  an  Act  declaring  "who  are  qualified 
to  serve  as  Jurors  In  criminal  cases,"  and  its 
first  section  enacted  <bat  certain  described  per- 
sons shall  be  "liable  to  serve  as  Jurors  upon  ihe 
trial  of  dl  criminal  cases."  The  second  sec- 
tion began:  "When  any  person  stands  Indict- 
ed," etc.,  •/vt^  Benniag  said:  "  'Criminal 
cases*  is  an  expression  that  includes  criminal 
cases  of  every  sort."  "  'All  criminal  cases' 
iacludescrimlnalcasesofeverykind,"  "  'Any 
person'  is  a  universal  term."  The  Act  in 
question  was  accordingly  held  applicable  to 
cases  happening  before  its  passage.  A  Ver- 
mont Act,  pmvldingthat  in  case  of  tbe  removal 
of  sheriff  or  high  bailiff  from  tbe  Sut«  an 
action  of  tehtfaeifu  may  be  brought  directly 
upon  tbe  recognizance  of  sacfa  officer,  was 
beld  to  apply  to  all  causes  of  action,  wheth- 
er existing  at  tbe  time  It  took  effect  or 
accruing  thereafter,  although  the  Act  con- 
tained no  provision  expressly  applying  It  to 

rding  actions.  Hiius  v.  Pomerofi,y!iy\.  Sll. 
Kin&ray  y.  Draper,  L.  R.  8  Q.  B.  160.  it 
was  held  tbal  a  statute  requiring  plaintiffs  to 
give  security  for  coets  in  certain  cases  applied 
to  sucb  cases  then  pending  (citing  Wright  v. 
Halt.  6  Hurlst.  &  N.  In  which  It  was  held 
that  when  die  plaintiff  In  atay  aotton  reooven 
less  than  Ave  pounds,  he  dull  not  be  entitled 
to  any  costs  if  tbe  judge  certifies  to  deprive 
blm  of  tbem,  and  tbe  judge  may  so  certify  in 
an  action  commenced  before  tbe  passage  of  the 
Act.  In  Hepburn  v.  Vvrtg,  7  Watts,  800.  88 
Am.  Dec.  760,  It  was  held  that  tbe  Legislature 
may  pass  laws  affecliag  "suits  pending,  and 
give  to  a  party  a  remedy  which  be  did  not  pre- 
viously possess,  or  modify  an  existing  remedy, 
or  remove  an  impediment  in  the  way  of  recov- 
ering redress  by  legal  proceedings."  An  ac- 
tion of  assumpsit  was  proceeding  in  the  name 
of  a  firm,  wbicta  iDCloded  among  its  members 
one  Bamnel  Hepbaro,  against  another  firm  of 
whicb  tbe  same  man  was  also  a  member.  De- 
feadanta  insisted  that  tbe  suit  could  not  be 
nufotained,  becauae  tbe  same  person  was 
among  both  tbe  plalodfla  and  die  defeodaDts. 
The  objeetloo  was  nulalned.  and  a  1^1  of  ez- 
14  UK.  A. 


ceptlons  taken.   While  tbeae  proceedings  were 

pending,  the  L^islature  passed  an  A(A  fwovld- 
ing  in  effect  that  an  action  brought  by  one  Ann 
against  another  should  not  abate  by  reason  of 
one  individual  being  a  member  of  both  firms, 
and  it  was  beld  that  this  Act  applied  to  the 
case  then  pending.  A  married  woman  sued 
alone  for  personaTlojaries  to  herself,  wbensbe 
had  DO  right  to  bring  such  action  without  being 
joined  therein  by  her  husband.  While  her 
case  was  pending,  the  Legislature  of  Wlacm- 
sln  passed  an  AS  authorizingmarried  women 
to  bring  such  suits  alone,  and  It  was  beld  that 
this  Act  applied  to  her  pending  suit,  and  made 
it  good,  even  though  it  must  have  been  abated 
if  a  motion  lo  that  effect  had  been  made  before 
die  passage  of  the  Act.  MeLdmaiu  v.  Lanetu- 
ter,  68  Wis.  686.  This  Act  was  also  distinctly 
beld  not  to  be  UDConstitutioaal,  although  retro- 
active as  to  the  case  pending,  because  it  affected 
only  the  remedy,  in  WMon  v.  Wintiow,  L. 
R.  18  Q.  B.  Div.  764  It  was  held  that  a  mar- 
ried woman  might,  by  virtue  of  the  Uarried 
Womaa'a  PropnW  Act  of  ISHS,  sue  altme  for 
a  tort  committed  before  the  Act  oune  into 
operation,  the  law  before  tbe  paawe  of  that 
Act  being  that  she  could  not  sue  withont  join- 
ing her  husband  with  her  In  the  action. 

Being  satisfied  that  our  Act  of  1889,  now 
under  consideration,  was  Intended  to,  and  does, 
apply  to  pending  actions,  we  will  now  inquire 
Into  Its  constitutionality.  It  will  be  noticed 
that  some  of  the  following  authorities  are  also 
applicable  to  tbe  queflttou  just  disposed  of. 
Section  6  of  tbe  Code  provides  that  "laws  look- 
ing only  to  the  remedy  or  mode  of  trial,  may 
apply  lo  contracts,  rights,  and  offenses  entered 
Into,  or  accrued  or  committed  orlor  to  their 
passage."  Tbe  Constitution  of  1869  forbade 
the  passage  of  "retroactive  laws,  injuriously 
affecting  any  right  of  the  citizen."  Mo  provis- 
ion against  retro acUve  legislation  appears  In 
tbe  Constitution  of  1668.  That  of  1877  forbids 
tbe  passage  of  a  "retroactive  law."  Coostm- 
ing  together  the  above  constitutional  provisions 
in  connection  with  the  section  of  tbe  Code 
cited,  we  take  It  that  they  all  amount  to  sub- 
stantially tbe  same  thing,  and  mean  that  retro 
active  laws,  which  do  not  Injuriously  affect 
any  right  of  the  citizen,  that  Ib  to  sav,  laws 
curing  defects  In  the  remedy,  or  oonflrmiDg 
rigbls  already  existing,  or  addlne  to  the  means 
of  aeonring  and  enforcing  tbe  same,  may  be 
paaaed.  In  Bottm  r.  Oammiru,  16  Oa.  108, 
It  was  held  that  "tetrospecdve  laws  often 
operate  for  tbe  benefit  of  society,  and  to  re- 
pudiate Ihem  altogether  would  be  to  oblit- 
erate a  large  portion  of  the  statute  law  of  tbe 
Sute:"  and  accordingly  it  was  ruled  that  a 
RegWy  Act,  reqolring  deeds  to  be  reootded 
wiihln  a  Hmlted  time,  applied  to  deeds  exe- 
cuted before  tbe  passage  of  the  Act.  In  the 
same  volume,  In  Kn^t  r.  /ximter,  151,  It 
was  beld  that  an  Act  operating  only  on  tbe 
remedy,  tboush  retrospective,  wa^  not  uncon- 
Btitntional.  Tlie  Leinslature  of  HlsstssippI 
passed  an  Act  autborlzlog  a  court  of  chancery 
to  refuse  confinnaiton  of  a  sale,  provided  die 
party  objecting  to  the  confirmation  would  make 
a  certain  bond,  and  it  was  held  that  tbe  provis- 
ions of  tbis  Actapfrfied  to  a  sale  made  under  a 
mortgiufe  exeenied  prIOT  to  tbe  passage  of  the 
Act,  ana  that  as  the  Act  affected  tbe  leoiedy  oniy 
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and  not  the  mortgagee  s  coDmtct  riirbts.  it  was 
not,  therefore,  uncoDsiitutional.  Before  tbe 
passage  of  Ibis  Act  tbe  power  of  a  chaccery 
court  to  set  aside  a  sale  was  much  more  lim- 
ited. Chaffe  T.  Aaron,  63  Miss.  29.  It  is  not 
unconstitaiional  for  tbe  Jjegislatare  to  take 
away  a  right  which  is  not  vested,  but  contin- 
gent upon  some  eveDt  subsequent  to  tbe  date 
of  the  statute.  Before  the  occurreoce  trans- 
pires upon  which  an  inchoate  right  is  to  be- 
come Tested  and  unalterable,  a  law  may  be 
passed  proTidiog,  iu  effect,  that  the  happenine 
of  such  occurrence  shall  not  make  that  right 
complete.  Thus,  a  joint  tenancy  may  be  con- 
verted into  a  teoBcy  in  commoD,  thereby  de- 
stroying the  rif>bt  of  sanrivorsbip,  and  tbe 
statute  will  apply  to  estates  already  vested  at 
the  time  of  its  enactment.  Burgfiardt  t.  Tur- 
ner, 12  Pick.  638;  Bambaugh  v.  Bambaugh,  11 
Sors;.  &  R.  191.  So  an  estale  tail  may  be 
changed  into  a  fee-simple,  and  thereby  drstrov 
a  remainder  limited  upon  the  fee-tail.  De  M{ll 
T.  /  trkwood,  8  Blatchf.  S6.  It  has  been  often 
held  that  the  riebt  of  dower,  before  itl>eromes 
consummated  by  the  death  of  the  huoband, 
may  be  taken  away  or  changed  at  tbe  pleasure 
of  tlie  I«fcislatnre.  Lveat  v.  Sawyer,  17  Iowa, 
517;  Noel  v.  Ewing.  9  Ind.  87;  UamiUon  v. 
MrmA,  3  Wash.  T.  328;  Morriaon  t.  Ria,  35 
Minn.  486:  Henton  v.  Moore,  104  111.  40^;  Bar- 
hour  V.  Bariwur.  46  Me.  9;  7  Lawson.  Rights, 
Rem.  &  Pr  S  3867:  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  800,  and  cases  cited;  3  Hare, 
Const.  Law,  834,  Cooley,  Const.  Lim.  6t1i  ed. 
440  et  teq.  In  Wilbur  v.  Qilmore,  31  Pick.  250. 
It  was  held  that  an  Act  allowing  an  action  to 
tie  brought  by  an  executor  for  an  injury  in  tbe 
lifetime  of  bis  testator  was  not  unconstitu- 
tiooal,  CTeo  when  applied  to  a  trespass  com- 
mitted before  this  Act  went  iato  operation, 
inasmuch  as  it  affected  tbe  remedy  only. 
"The  presumption  against  a  retrospective  ood- 
atraclton  has  no  application  to  enactments 
which  affect  only  tbe  procedure  and  practice 
of  tbe  oourlfl,  even  where  tbe  alteration  which 
tbe  statutes  make  bas  been  disadvaotaxeous  to 
one  of  the  parties.  ...  A  law  which  merely 
alleis  tbe  procedure  may,  with  perfect  propri- 
ety, be  made  applicable  to  past  as  well  as  fut- 
ure transactions.  ,  .  .  Koperson  has  arested 
dght  in  any  coarse  of  procedure,  nor  in  the 
power  of  aelaying  josuoo,  nor  of  derlTinc 
benefit  from  teichniciu  and  formal  matters  of 
pleading.  He  has  only  the  right  of  prosecu- 
tion or  defense  in  tbe  manner  prescribed,  for 
the  time  being,  by  or  for  tbe  court  in  which  he 
saes;  and  if  a  statute  alters  that  mode  of  pro- 
cedure, be  bas  no  other  right  tbao  to  proceed 
aooorduig  to  tbe  altered  mode.  The  remedy 
does  not  alter  the  contract  or  the  tort.  It  takes 
away  do  vested  right,  for  the  defaulter  can 
have  no  vested  right  in  a  state  of  tbe  law  which 
left  the  injured  party  without,  or  with  ouly  a 
defective  remedy."  Eodlicb,  Interpretatioo 
of  8latut«i,  %  385.  and  cases  cited.  See  also 
sections  2H6,  287.  "No  person  can  claim  a 
vested  right  in  any  partlcalar  mode  of  proced- 
ure for  tbe  enforcement  or  defense  of  his 
rights.  ...  A  remedy  may  be  provided  for 
existing  rights,  and  new  remedies  added  to  or 
substituted  for  those  which  exist."  See  Sutb. 
Stat.  Const,  g  483,  and  oasea  there  cited. 
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JvdgeOxAtif  laya  it  down  as  amletbat  "m 
party  bat  ao  vMled  right  Id  a  defease  based 
upon  an  informality  not  affecting  his  sobsian- 
tial  equities."  Oooley,  Const.  Lim.  4S4.  In 
yew  Orieam  v.  Olarke.  85  U.  8.  644.  34  U  ed. 
521,  tbe  court  held:  "It  Is  competent  for  the 
Legislature  to  impose  upon  a  city  tlie  paymeoi 
of  claims  just  iu  themselves,  for  which  an 
equivalent  bait  been  received;  but  which  from 
some  irregularity  or  omission  in  the  proceedings 
creating  tbem,  cannot  be  enforced  at  law." 
This  legislation  was  beld  not  to  be  wiibio  (be 
provision  of  the  Constitution  of  Louisiana,  in- 
bibiliog  tbe  passage  of  a  reUroactlve  law,  Tbe 
Constitution  of  Louisiana  contains  a  provl^too 
similar,  in  effect,  to  that  of  oar  own.  "The 
best  general  rule  laid  down  touching  the  valid- 
ity of  such  statutes  is  given  in  1  Kent,  Com. 
456,  where  it  Is  stated  that  statutes  which  go  to 
confirm  existing  rights,  and  in  furtherance  of 
the  remedy  by  curing  defects,  and  adding  to 
the  means  of  entorcieg  axlstiog  oUlgatiooa* 
are  clearly  valid."  See  notes  to  Qiikm  t. 
Stonington  (Conn.)  10  Am.  Dec.,  banning 
on  page  181.  "Any  statute  which  changes  or 
affects  tbe  remedy  merely,  and  does  not  de- 
stroy or  impair  vested  rights,  is  not  unconstitu- 
tional, though  it  beretroepective,  and  alibourii. 
in  cbaaglDg  or  affecting  tbe  lemedy,  the  riniis 
of  parties  may  be  Incidentally  aflet^.'*  itfdk 
V.  /Vamfers,  89  N.  H.  804.  Tbe  dedaioD  in 
this  case  was  made  in  construing  a  staMite 
making  competent  as  witnesses  persons  who 
were  not  so  before,  and  it  was  held  applicaUe 
to  pending  suits,  the  Act  expressly  so  declar- 
ing. Sargent,  J.,  who  delivered  tite  opinkm. 
quotes  ana  adopts  tbe  following  Isnguage  of 
Daniel  Webster  in  his  argnment  in  tbe  case  of 
Foster  Y.  ibam  Ainfc,  16  Mass.  346,8  Am.  De& 
185:  "  A  distinctkm  must  be  made  between 
acts  which  affect  existing  rittbts,  or  impose 
new  obligations,  and  acts  which  give  new 
remedies  for  eating  rights,  and  enforce  the 
performance  of  previous  obligailona."  See 
also  cases  cited  in  Bieh  v.  Flandert,  mtpm^ 

In  California  it  was  held  that  an  Ad  requir- 
ing a  purchaser  of  property  sold  for  delinquent 
taxes  to  give  notice  of  the  expiration  of  tbe 
time  of  redemption  was  constitutional,  and  ap- 
plied to  sales  previously  made.  OuUahan  v. 
Saeeney,  79  CaL  637.  "  A  stmtnte  altering  tbe 
mode  ol  proceeding  in  point  of  form.  In  a  suit 
pending  when  the  Act  passed,  so  as  to  prevent 
a  delay  and  hastra  the  time  of  trial,  is  not  un- 
constitutional. Sucb  an  Act  will  be  ccwstrued 
liberally,  and  general  words,  not  expressly 
prospective,  will  be  applied  to  a  petxllng  pro- 
ceeding. The  rule  that  a  statute  sbouM  not 
be  so  construed  as  to  affect  vested  rights  does 
not  apply  to  a  statute  which  alters  tbe  form  of 
tbe  remedy  merely."  People  v.  TO)bet$,  4 
Cow.  884. 

We  have  quoted  copiously  from  the  num- 
erous autboritiea  above  cited,  making  little 
comment  thereon,  because  ttwy  seem  to  be 
strongly  In  point,  and  sustya  tbe  doctrine 
sought  to  be  establldied  more  forciUy  than 
would  perhaps  any  language  of  our  own.  The 
case  of  Wmer  v.  Lumpkin,  4  Qa.  306,  cited  by 
counsel  for  the  defeodant  In  error,  is  not  in 
fjonfiict  with  oar  cooclusloiis  in  tbe  case  at 
bar,  either  as  to  tbe  appUoabtll^  of  the  Act  of 


Digitized  by 


1891.  Bdxtjndb  t. 

1889  topendlng  actions,  or  toils  conBlitution- 
ality.  Thai  «ase  ivas  ruled  mafoly  apon  the 
nound  tlut  the  hxA  of  1847.  proTlditig  "it 
sball  not  be  necesBai;  to  make  securities  on 
appeal  and  iojunction  bonds  parties  to  writa  of 
■error."  was  not  intended  to  apply  to  cases 
pending  at  tbe  time  of  its  passage.  Judffe 
Nfsbet,  says.  In  effect,  that  tbe  Leeislaturedid 
not  contemplate  that  the  Act  should  have 
retrospediTe  operation,  because,  by  its  own 
terms,  it  is  made  to  take  effect  from  and  after 
its  passage.  No  such  language  appears  in  tbe 
Act  of  1889.  This  great  and  learned  judge 
Uien  proceeds  to  discuss  the  question  of  the 
«onstltutionality  of  tbe  Act  of  1847  as  to  its 
applicability  to  pending  cases,  and  concluded 
^at,  so  applied.  It  would  not  be  consiitutioDal. 
It  appears  that  the  rights  of  Luntpkln,  tbe  de- 
fetidaot  in  error,  had  been  f  xea  by  a  judg- 
ment, and  a  subseqnent  statute  affecting  tbe 
manner  in  which  tbat  judgment  might  beset 
aside  affected,  not  merely  the  remedy,  but  the 
right  itself.  Jvdge  Nisbet  lays  great  Etrens 
upon  this  idea,  and,  after  referring  to  Lump- 
kin's rights  under  (he  Judgment  in  his  favor, 
remarks  that  "to  give  the  law  a  retrospectlTe 
operation  would  be  to  devest  rights  which  bad 
already  vested  in  the  defendantlo  error."  We 
will  not  follow  him  further  through  tbe  opin- 
ion delivered  In  this  case.  It  evidences  con- 
siderable research,  great  ability,  and  much 
learning,  and  has  Ijecome  celebrated.  Of  tbe 
correctness  of  the  decision.  In  so  far  as  it  holds 
tbat  the  Act  was  not  intended  to  be  applic&Ue 
to  pending  cases,  there  can  be  no  doubt;  and 
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if  a  dtstinctioQ  between  that  case  and  the  one 
at  bar,  on  tbe  constitutional  question,  cannot 
be  sonndly  rested  xm  the  fiict  that  Lumpkin's 
rights  were  vested  because  fixed  by  a  Judg- 
ment, we  will  only  add  that  we  do  not  feel 
constrained  to  adopt  every  assertion  made  in 
tbe  splendid  argument  of  our  illustrious  pred- 
ecessor. , 

The  Act  of  the  Legislature  of  Tennessee, 
cbnstmed  to  the  case  of  Chicago,  8t.  L.  A  N. 
S.  Ch.  T.  Poundt,  which  case  was  relied  on 
coimsel  for  tbe  defendant  in  error,  as  will  be 
seen  by  an  examination  of  the  same,  not  wily 
affected  tbe  remedy,  but  cave  a  new,  distinct, 
and  addliional  cause  of  action,  which,  of 
course,  could  not  constitutionally  bedone.  11 
Lea,  137.  15  Am.  &  Eng.  R  R.  Cas.  510.  The 
same  criticism  is  api'ticable  to  the  case  of  0»- 
borne  v.  Detroit,  83Ted.  Rep  86.  In  the  latter 
case  an  Act  limiting  tbe  amount  of  refsovery  to 
be  bad  for  injuries  occasioned  by  a  defective 
sidewalk  was  held  not  appHcable  to  pending 
suits.  8o  it  appears  io  that  case  (bat  not  only 
was  the  plaintiff's  remedy  affected,  but  also 
the  measure  of  his  damages  a  substantial  mat- 
ter. 

After  a  careful  consldenttton  of  the  ques- 
tions involved  in  tbis  case,  and  in  view  of  tbe 
authorities  cited,  we  affirm  tbe  ruling  made  by 
this  court  in  tbe  case  Johnton  v.  Bradgtreet 
Co.,  tbat  theAct  of  1H89  is  applicable  to  actions 
pending  at  the  time  of  its  passage:  and  we  rule 
tn  the  present  ease  tbat  this  Act,  when  so  ap- 
plied, is  not  unconstitutional. 

Judgment  neened. 


NORTH  DAKOTA  SUPREME  COURT. 


Arthur  BDUUNDS  et  at.,  Apptt., 
Peter  HERBBAKDSON  et  al..  Re»pt». 


(  W.  Dak. 


-) 


'I.  Chapter  66  of  tbe  I«wa  of  1890. 
regnlatiiig  the  reloeatlon  of  eonnty- 
ee«.te»  is  anconstltiitloiial,  as  being  repuir- 
nant  to  eectton  00  of  article  S  of  the  Smte  Consti- 
tution, prohtbitiDg:  special  legrislatloa  locatfnn  or 
changing  conntr-aeats.  because  It  arMtnirOr 
clasrtliss  oonnttas,  pattins  Into  one  cdaas  all 
oounties  wberehi  ntthe  date  of  tbe  Act  tbe  ooart- 
bouse  and  Jail  were  worth  tbe  sum  of  t85.f)(KL  and 
forever  ezoludloir  from  tbls  class  all  oounties 
coming  within  Its  deeoriptlon  in  tbe  future,  plac- 
ing all  such  oounties  permanently  in  a  separate 


8.  '"""™*»^*^"t*^'iw1  i"MBrttitrn  egeimrt 
■pedal  legislation  doe*  not  prevent 
elasslfleatlon,  but  suob  classification  must  be 
natural,  not  arbitrary;  it  mtist  stand  upon  some 
reason,  baviog  reRard  to  the  character  of  tbe  1^- 
tflation  of  wbtcb  it  Is  a  feature. 

8.  It  is  notthe  ftirm.binttbeenBet.of  a 

statute  whlob  determines  Hs  special  cbaiacter. 

4.  An  Act  relating  to  all  tbe  otfjeeta  to 

*Head  notes  by  Coauss.  Ch.  J, 

Nom— For  note  ob  reoderlDir  statute  oonstitn- 
tional  clasalfloation,  see  Be  WnaUngton  8t.  (Pa.) 
yL.B.A.183. 
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which  It  shoold  relate,  eateept  one.  Is  as 

much  qiecial  legialatloD  as  if  tt  bad  embraced 
only  tbe  object  excluded. 
6*  It  la  purely  a  le^fielatlre  qneatloii, 
niUeet  to  no  review  by  the  courts, 

wbetnerin  a  given  cose  a  general  orspeoiallaw 
ahouid  be  enacted  under  soction  TO  of  arttuie  2  of 
ttao  State  Constitution,  wbiob  provides  that  *'ln 
all  other  casefl  where  a  general  law  can  be  made 
applicable  no  special  law  elifill  be  enacted." 

tl>eeemberSi,un.) 

APPEAL  by  plaintiffs  from  an  order  of  tbe 
District  Court  passed  at  Chambers  in  Cass 
County  and  entered  in  tbe  olQce  of  the  clerk  of 
tbe  District  Court  for  Traill  County  in  favor 
of  defendants  in  a  suit  brought  to  enjoin  the 
removal  of  the  county  records  and  tbe  offices 
of  the  county  officers  of  Traill  County  from 
Caledonia  to  Hillsboro.  Beterited. 
The  facts  sufficiently  appear  lb  the  opinion. 
Mesm-a.  A.  B.  Levieee  and  Ball  &  Smith, 
for  appellants: 

Unless  the  law  clearly  has  a  uniform  opera- 
tion it  cannot  lie  considered  as  a  law  of  a  een- 
eral  nature.  The  fact  tbat  there  is  a  Iscb  of 
uniform  operation,  the  courts  hold,  makes  the 
law  special  or  local. 
Seranton  Behoot  DittricW  App.  4  Cent.  Rep. 

For  note  on  legislative  discretion  as  to  applicabil- 
ity of  general  statute,  see  State  v.  Terra  Baute 

(Tnd.)  ante.  666. 
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811.  118  Pa.  176;  StaU  r.  Ontrnton.  89  Ofalo 
St.  102-111;  £eSey  v.  6  Ohio  St.  209- 

274;  IfichoU  v.  Walter,  87  MioD.  264;  State  y. 
Somen  Foint.  8  L.  K  A.  67,  53  N.  J.  L.  83; 
State  V.  Hudeon  County  Bd.  of  0nmn  Free- 
hoidert,  9  Ceot.  Rep.  501.  00  N.  J.  L.  83;  Mc- 
Uartfig  V.  Com.  1  Cent.  Rep.  Ill,  110  Pa.  348. 

The  couDtiM  excepted,  by  reason  of  their 
'baviiii  a  coun-faouw  and  jail  exceeding  in 
value  the  sum  of  $85,000,  are  only  eucb  coun- 
ties as  bare  buildiogs  of  that  value  now 
erected.  Any  number  of  counties  not  baviag, 
at  tbe  time  of  the  passage  and  approval  of  the 
Act,  a  court-bouse  and  jail  exceeding  in  value 
ttie  aom  of  t89,000,  migbt  afterwards  omi- 
struct  a  ooart  house  and  jail  exceeding  that 
value,  and  still  all  of  the  provisions  of  the  Act 
in  qnesiioo  would  apply  to  tbem,  and  under 
that  Act  tbe  county  seats  In  those  counties 
might  be  removed.  Tbe  ^ception  of  one 
county  from  tbe  operation  of  an  Act  makes  it 
local  and  neidal* 

State  V.  SttdtM  Couutg  Bd.  of  Chomn  Free- 
holder; tvpra;  DavU  v.  Ctark.  106  Pa.  884. 

Tbe  questloo  as  to  whether  or  not  tbe  classi- 
flcation  is  authorized  by  the  Constitution  is 
for  tbe  courts  to  determine. 

Ayarif  App.  123  Pa.  366. 

Tbe  law  could  not  have  a  uniform  operation. 
It  would  result  in  a  classification  which  ia  not 
based  on  any  reason,  and  in  counties  in  which 
precisely  the  same  condition  of  affairs  existed, 
being  subject  lo  di£Ferent  laws  as  to  tbe  re-loca- 
Uon  of  county  seals. 

Marmet  v.  ^te.  9  West.  Rep.  449,  45  Ohio 
St.  68;  Com.  v.  Patton,  88  Pa.  258;  Morrison 
V.  Baehert,  8  Ceot  Rep.  1)7. 113  Pa.  322;  State 
T.  Mii^,  81  Ohio  St.  689. 

The  basis  of  ciasdflcatlon  in  the  Act  fn  ques- 
tion is  nnreasonable  and  no  necessity  therefor 
exists. 

Ayani'  App.  2L.  R,  A.  577, 128  Pa.  266;  Slate 
V.  Sotner^  Pbint,  6  L.  R.  A.  57.  53  N.  J .  L.  82; 
State  V.  ^n,  6  Ceot.  Rep.  346, 49  N.  J.  L.856; 
Slate  w.  Bloornfietd  (N.  J.  L.)  Nov.  1885.  See 
Ctark  V.  Gape  May,  60  N.  J.  L.  668;  McCarthy 
V.  (Swn.  (Pa.)  Oct.  5, 1885;  Niched  v.  Walter.  87 
Minn.  264;  State  v.  Hummer,  42  N.  J.  L.  439. 

If  local  results  sre  or  may  be  produced  by  a 
piece  of  leginlatlon  it  offends  sfFatnat  tbe  con- 
stttQlional  prohibition  of  special  legislation  and 
is  void. 

Seranton  School  DiMtrieft  App.  4  Ceot.  Rep. 
811,  118  Pa.  176. 
Mewg.  F.  W.  Amea  and  J.  F.  Selby*  fm- 

respondents: 

Thu  Legislature  may  c1a<>Riry  persons  and 
subjects,  tor  tbe  purpose  of  teglalation,  and 
enact  laws  applicable  specially  to  such  classes, 
and  while  the  laws  thus  enacted  operate  uni- 
formly upon  all  members  of  tbe  class,  they  are 
not  vulnerable  to  the  constitutional  inbiUition 
under  consideration. 

Vermont  K.  <£  T.  Oo.  v.  Whithed  (N.  Dak.) 
July  14, 1891. 

It  Is  not  fntal  to  tbe  claaslScatlon,  that  tbe 
inaividuals  of  tbe  class  were,  are  and  ever  will 
be  tbe  only  ones  composinf;  that  class. 

SUtU  V.  t^ude  (Minn.)  July  36, 1887;  NieH- 
da  V.  Walter,  87  Minn.  264. 

Kn  Act  applyicj^  tbe  like  rule  to  all  counties 
iin'tf>r  tbe  like  circomstancea  b  general  and  not 
local. 
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State  Bd.ef  Frtehaldmefaamtmt  Gwit^  v. 
Board  ef  Cfmen  FreehMm  ef  EmnUrdam 

Omintv,  53N.  J.  L.  613. 

Under  tbe  Constitntion  of  New  Tm-k  state,, 
it  bas  been  held  by  tbe  court  of  appeaJi» 
that  an  Act  applying  only  to  flfty-e^t  coun- 
ties out  of  sixty  counties  in  tbe  State  waa  gen- 
eral and  not  local  or  special  legislation,  and 
was  ooostitutfonal. 

People  V.  Ifewlmrgh  ASP.  Boad  Co.  86  X. 
y.  1. 

The  Act  of  1890  is  general  in  its  form, 
aiing  upon  ciaases  of  counties  tbercio  desig- 
nated and  stands  with  the  general  Act  legolai' 
ing  the  removal  tA  county  seats  in  pari  auaaia, 
and  must  be  so  oonstmed. 

See  Vermont  L.  <£  T.  Off.  v.  WAitAed  (N. 
Dak.)  July  14, 1801. 

Memt*.  Joslia  Ji  Byw  and  Canaody 
*  LeaUe  also  for  leipMideDta. 

CotUh,  Ch.  J.,  delivered  tbe  opinloa 
of  tbe  court : 

Tbe  plainti^  as  taxpayera  of  Traill 
County,  in  this  State,  instituted  this  action 
against  tbe  members  of  tbe  board  of  county- 
commissioners  and  the  other  officers  of  that 
county  to  secure  an  injunction  perpetually 
restraining  tbem,  their  successors  in  office, 
clerks,  deputies,  agents,  and  servants,  from 
removing,  or  attempting  to  remove,  tbe 
hooka,  papers,  recoras.  etc.,  belonging  at 
tbe  county-seat  of  such  county,  from  such 
county-scat  at  Caledonia  to  the  city  of  Hi  lis- 
boro,  in  said  county,  and  from  locating  or 
establish  in  IT,  or  attempting  to  locate  or  estab- 
lish, tbe  respective  olbces  of  such  county,  or 
any  of  the  same,  at  such  city  of  Ilillabora. 
under  and  in  pursuance  of  the  votes  cast  at 
a  certain  election  held  for  that  purpose  under 
the  provisions  of  chapter  56  of  the  Laws  of 
1H90.  It  is  undisputed  that  at  thia  election 
all  tbe  requirements  of  this  statute  were  fullv 
complied  with.  In  fact  no  question  untm 
this  Mipeal  is  presented,  expect  the  single 
one  of  the  constitutionality  of  this  Act.  By 
it  a  radical  change  in  the  manner  of  relocat- 
ing county-seats  was  made.  Before  its  en- 
actment, section  565,  Comp.  Laws,  gave  the' 
rule.  It  required  a  petition  of  two  thirds 
of  the  qualibod  voters  of  the  county  as  a  con 
dltion  precedent  to  the  ordering  and  hold- 
ing of  an  election,  and  two  thtrds  of  tbe 
votes  actually  cast  at  such  election  were  es 
sential  to  choice.  Tbe  Act  of  1890  requires 
a  petition  signed  by  only  one  third  of  the 
qualllied  voters  of  such  county,  as  shown  ln~ 
tbe  vote  cast  at  tbe  last  preceding  election 
for  state  officers  bolden  fn  such  county,  to 
compel  the  ordering  of  an  election  to  relo- 
cate tbe  county-seat,  and  three  fifths  of  tb^ 
votes  actually  cast  will  transfer  the  county- 
seat  to  the  place  having  such  three  fiftW 
vote.  Tbe  county-seat  in  Traill  County  \*c 
fore  tbe  election  under  this  statute  was  lo- 
cated at  Caledonia.  The  pruccedinga  taken 
under  tbe  Act  were  regular,  and  tbe  vote  in 
favor  of  a  relocation  at  Hillsboro  was  suffi- 
cient to  work  a  relocation  of  the  county-seat 
at  that  place,  If  tbe  law  in  question  fa  valid- 
It  is  undisputed  that  tbe  proceedings  wore 
not  efficacious  to  transfer  tbe  county-setit. 
under  section  069.  Comp.  Laws;  thep^tiMon, 
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not  being  signed  by  tvo  thirds  of  the  qnsll- 
fled  Totere,  and  toB  vote  In  fovor  of  Ullls- 
boro  not  being  eaual  te  two  thirds  of  tbo 
Totes  caot.  The  sole  inquiry  In  this  appeal, 
therefore,  is  respecting  the  constitutionality 
of  chapter  66  of  the  Laws  of  1890.  It  is 
challenged  as  unconstitutional  because  of  Its 
alleged  conflict  with  section  69  of  article  3 
of  the  State  Ooostitutlou.  which  provides 
thaCthe Legislative  Assembly  shall  not  paas 
local  or  spKisl  lavs  in  any  of  the  follow- 
ing wnumerated  canes,  that  is  to  say :  .  .  . 
(8)  Locating  or  duwging  county-seats." 
The  provision  of  chapter  56  which  it  is 
claimed  renders  that  Act  obnoxious  to  this 
constitutional  inhibition  is  the  proviso  which 
reads  as  follows:  "lYovided,  that  nothing 
io  this  Act  Shalt  pennlt  the  renooval  to  or 
locating  of  the  county -seat  of  any  oouoty  at 
a  plsee  not  located  upcm  a  line  of 'railroad, 
nor  wherein  the  court>house  and  jail  now 
erected  exceed  in  value  the  sum  of  fSfi.OOO." 
It  is  undisputed  that  some  of  the  counties  of 
the  State  fall  within  the  proviso,  and  Uiat 
some  of  them  tall  without  it,  and  within  the 
regulation  of  the  Act.  It  is  Uierefore  appar- 
ent that  by  this  proviso  the  Legislature  has 
classified  counties  for  the  purpose  of  deter- 
mining under  what  law  a  relocation  of  the 
county-seat  can  be  obtained.  The  proviso 
excepts  from  the  provision  of  diapter  66, 
oonntles  with  respect  to  which  the  cfreum- 
stances  are  peculiar.  These  counties  are 
either  left  under  the  provisions  of  section 
565  of  the  Complied  Laws,  or  there  is  no 
statutory  rule  regulating  or  permitting  the 
relocation  of  county-seats  tberela.  Which- 
ever of  these  two  views  we  take,  these  coun- 
ties are  placed  in  a  separate  class  by  them- 
selves; and  the  question  which  naturally 
suggests  itself  is  whether  this  particular 
classification  can  be  sustained  under  the  au- 
thorities and  the  spirit  of  the  constitutional 
probibiioo  against  special  legislation.  This 
section  of  the  Constitution  must  have  a  rea- 
sonable construction.  To  say  that  no  clasai- 
flcatiott  can  be  made  under  such  an  article 
would  miUce  it  one  of  the  most  pernicious 
provisions  ever  embodied  in  the  fundamen- 
tal law  of  a  State.  It  would  paralyze  the 
legislative  will.  It  would  beget  a  worse 
evil  than  unlimited  special  legislation, — 
the  grouping  together  without  homugeueity 
of  the  most  Incongmous  objects  under  the 
■cope  of  an  all-onbraeing  law.  On  tlie 
other  hand,  the  classlfioation  may  not  be  ar- 
bitrary. The  Legislature  cannot  DDally  settle 
the  boundaries  to  be  drawn.  Such  a  view  of 
the  organic  law  would  bring  upon  this  court 
the  just  repioach  that  it  had  siiiTered  the  leg- 
islature to  disregard  a  oonstitutlonal  Iwrrier 
by  relegating  to  it  the  question  where  that 
barrier  should  be  set  up.  See  v.  A'ewark, 
40  N.  J.  L.  71-80 ;  Apars'  App.  2  L.  R.  A.577, 
133  Pa.  266.  Where  Shall  the  line  properly 
be  traced?  We  believe  that  In  testing  this 
question  these  inquiries  should  be  made: 
Would  it  be  unjust  to  include  the  classes  of 
objects  or  persona  excluded  t  Would  it 
be  unnatural?  Would  such  legislation  be 
appropriate  to  them?  Could  it  propo-ly  be 
made  applicable?  Is  there  any  reasonable 
.  ground  for  excluding  them?  It  Is  impossl- 
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ble,  from  the  very  nature  of  the  case,  to  stati,- 
witii  precision  the  true  doctrme.  But  It  is 
our  opinion  that  every  law  la  special  whicji 
does  not  embrace  every  class  of  objects  or 
perscms  within  the  reach  of  statutory  law, 
with  the  single  exception  that  the  Legisla- 
ture may  exclude  from  the  provisions  of  a 
statute  such  clasdes  of  objects  or  persons  as 
are  not  similarly  situated  with  those  in- 
cluded therein,  in  respect  to  the  nature  of  the 
legislation.  The  classification  mast  be  nat- 
ural, not  artificial.  It  must  stand  npoa  somo 
retison,  having  regard  to  the  diameter  oi  tiie 
legislation. 

We  find  in  the  adiudlcations  no  more  fe- 
licitous statement  of  the  true  doctrine  than 
tfaaftof  Chiif  JvsKee  Beaaley  in  Slate  t.  Bam- 
ffur,  4d  N.  J.  L.  488:  "But  the  true  prin- 
ciple requires  something  more  than  a  mere 
designation  by  such  characteristics  as  will 
serve  to  classify ;  for  the  diaracteristlcs 
which  thus  serve  as  a  basis  for  classification 
must  be  of  such  a  nature  as  to  mark  the  ob- 
ject BO  designated  as  peculiarly  requiring 
exclusive  legMation.  There  must  be  a  sub- 
stantial distinction,  having  refonioce  to  the 
subject  matter  of  the  proposed  legislation, 
between  the  objects  or  places  embraced  in 
sud)  legislation  and  the  objects  or  plac^  ex- 
cluded. The  marks  of  distinction  on  which 
the  classification  Is  founded  must  be  such, 
in  the  nature  of  things,  as  will  in  some  rea- 
sonable degree,  at  least,  account  for  or  justify 
the  restriction  of  the  legislation."  The  whole 
trend  of  the  authorities  is  in  this  line.  See 
Ifu^  V.  Walter,  87  Minn.  264 ;  Agara'  App.  2 
L.  K.  A.  677,  122  Pa.  266;  P^oaie  v.  Ctntral 
Pae.  R.  Go.  83  Cal.  9S3;  Rs  Wathingtoii 
182  Pa.  257,  7  L.  R.  A.  108;  8tat«  v.  Boyd, 
19  Nev.  43 ;  Ciouvn  v.  Trentoa,  48  N.  J.  L. 
488,  4  Cent.  Rep.  83  ;  SUUe  v.  Hudmn  County 
Bd.  of  Gho»en  ^eeholden,  60  N.  J.  L.  82,  » 
Cent.  Rep.  501 ;  Lodi  Titp.  v.  State,  61  N. 
J.  L.  402.  6  L.  R.  A.  S6 ;  Utty  v.  Jliott,  30 
S.  C.  360 ;  Stato  v.  8omer»'  Point,  62  N.  J. 
L.  82,  6  L.  R.  A.  57;  CUtrk  v.  Gape  May 
(N.  J.  Sup.)  14  Atl.  Rep.  581 ;  Vermont  L. 
T.  Oo.  V.  Whithid  (N.  Dal^)  49  N.  W.  Rep. 
318.   This  list  might  be  greatly  enlarged. 

We  are  inclined  to  the  view  that  under  the 
authorities,  had  tlie  Legislature  not  closed  the 
door  against  acceBBiona  to  the  class  of  counties 
having  a  court-house  and  jail  exceeding  $35,- 
000  In  value,  thectassiflcation would  havebeen 
proper.  But  an  arbitrary  time  Is  fixed  after 
which  oo  county  coming  within  the  same  con- 
ditions which  characterize  the  class  can  gain 
admittance  to  such  class.  '^Provided,  thai 
nothing  In  this  Act  shall  permit  the  removal 
to  or  relocation  of  the  county -seat  of  anycoun  - 
ty  .  .  .  wherein  the  court-house  and  jail  now 
erected  exceed  In  value  the  sum  of  ISS.OOO." 
This  classification  is  not  based  upon  naturat 
reason,  but  upon  the  arbitrary  flat  of  theLegis- 
lature.  While  it  may  be  Irue  that  the  county- 
seat  ought  not  to  be  so  easily  relocated  in  a 
county  wherein  the  loss  to  the  tax- payer  will 
be  greater  by  reason  of  the  erection  at  thn 
existing  county-seat  of  expensive  buildiDgii 
as  in  the  county  where  such  loss  will  be  com- 
paratively trifling  in  amount,  it  Is  not  rea- 
sonable that  the  mere  time  when  such  exnen- 
sive  buildings  are  constructed  should  at  alt 
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«iiter  into  the  consideration  of  the  matter. 
This  law  was  approved  March  7,  1890.  So 
far  as  the  value  of  ImpTovemrats  is  cod- 
-cemed,  it  excepts  only  those  counties  wherein 
the  court-house  and  jail  now  erected  exceed 
in  value  the  sum  of  $35,000.  If  the  word 
**  now"  refers  to  the  date  of  approval  of  the 
Act,  all  counties  having  a  court-hooae  and 
jail  exceeding  $85,000  in  value  on  the  8th 
of  March  of  that  year,  but  not  on  the  7tb  ; 
or  if  the  word  "now"  refers  to  the  date  when, 
the  Act  took  effect  I.  e.,  Julylst,  all  counties 
In  wbic^  ^e  oourt-bouse  and  jail  worth 
more  than  $85,000  should  be  completely 
erected  on  July  3d  instead  of  July  1st, — 
would  oeverthelesA  be  subject  to  the  provts- 
ions  of  the  new  law,  although  the  natural 
reason  can  augeest  no  justification  of  such  a 
distinction.  If  the  danger  of  serious  loss  to 
Che  tax-payer  by  the  removal  of  a  county- 
seat  from  a  place  at  which  expensive  build- 
ings have  been  constructed  affords  reason  for 
placing  counties  in  which  such  a  condition 
«zists  in  a  aoparate  class,  to  be  governed  by 
more  otrlnirent  legislatiim  In  tnis  respect, 
there  is  no  reason  why  a  county  in  which  for 
the  first  time  such  a  condition  exists  on  a 
later  day  should  be  excluded  from  this  sepa- 
rate class,  any  more  than  a  county  in  which 
this  condition  existed  the  day  before.  There 
Is  no  natural  reason  for  a  classification  of 
-counties  In  which  the  same  conditions  exist 
based  solely  on  and  arbitrarily  upon  the 
period  of  time  before  or  after  which  such' 
conditions  existed  for  the  first  time.  Such  a 
■doctrine  would  lead  inevitably  to  unlimited 
special  legislation  under  the  mere  guise  of 
classification.  It  would  nullify  the  Constl- 
tuticm  BO  far  as  it  i)rofatbited  special  legis- 
lation. The  authorities  are  unanimous  on 
the  point.  In  Qm.  v.  Patton.  88  Pa.  25^. 
the  court  savs :  "  Said  Act  makes  no  provis- 
ion for  the  [uture,  in  which  respect  it  differs 
from  the  Act  of  1874,  which  in  express  terms 
provides  for  the  future  cities  and  the  ex- 
panding growth  of  those  now  in  existence. 
That  is  not  classification'  which  merely  des- 
ignates one  county  in  the  Commonwealth, 
and  contains  no  provision  by  which  any 
other  county  may.  by  reason  of  its  Increase 
of  population  in  the  future  come  within  the 
«la8S."  In  State  v.  Donovan,  20  Nev.  75,  the 
court  says:  "All  Acts  or  parts  of  Acta  at- 
tempting to  create  a  classiflcatlcHi  of  counties 
or  cities  by  a  voting  population  which  are 
confined  in  their  operation  to  the  existing 
state  of  facts  nt  the  time  of  their  passage,  or 
to  anv  fixed  date  prior  thereto,  or  which  by 
any  device  or  subterfuge  exclude  the  other 
counties  or  cities  from  ever  coming  within 
their  provisions,  or  based  upon  any  classifi- 
cation which  In  relation  to  the  subject  em- 
braced In  the  Act  is  purely  illusoiy,  or 
founded  upon  unreasonable,  odious,  or  absurd 
distinctions,  have  always  been  held  uncon- 
stitutional and  void." 

MehoU  Y.  Waiter,  87  Minn.  394.  is  pe- 
culiarly In  point.  The  court  said :  "Recur- 
ring, to  the  law  In  question  we  find  it 
divides  the  counties  in  two  classes,  the 
cliissiacntion  based  upon  an  event  in  the 
pa«t  fin  that  no  county  in  one  class  can  ever 
l>:iss  into  the  other  class :  and  to  those  In  one 
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class  is  applied  what  we  may  call  tibe  m»- 
jority  rule,  and  to  Uiose  In  the  oUier  the 
three-fifths  rule.  Had  the  Act  q>eoifled  by 
name  those  counties  In  which  one  rule  should 
apply,  and  those  in  which  the  other  should 
apply,  It  would  hardly  be  questioned  that 
the  legislation  was  special  and  not  general 
and  oni-foim,  to  its  operation  throaghoat  the 
State.  But  the  counties  were,  at  the  date  of 
the  Act,  identified,  and  their  status  fixed  for 
all  time,  by  reference  to  the  specified  eveat. 
as  fuUv  as  though  the  counties  were  named. 
There  Is  nothinir  In  the  event  which  is  the 
basis  of  claasificatioB  which  suggests  any 
necessltr  or  propriety  for  a  different  rule  to 
be  applied  to  the  counties  to  be  placed  In  the 
two  classes.  Why  one  county  whi6b  hsd 
located  its  ooqnty-seat  by  a  vote  of  its  elect- 
ors, twenty-five  years  or  six  months  before 
the  Act'  passed,  should  require  a  vote  of 
three  fifths  of  its  electors  to  remove  it,  and 
the  oounty  which  should  so  locate  it  three 
or  six  months  after  the  Act  passed,  may  again 
remove  or  locate  It  upon  a  mere  majority 
vote  is  impossible  to  cmoeWe,  except  that 
the  Legislature  has  arbitrarily  so  provided. 
Bat  in  such  matters  the  Legislature  cannot 
arbitrarily  so  provide.  The  Act  Is  unoon- 
stitutionsl  and  void."  In  Marmet  r.  State, 
45  Ohio  St.  63,  9  West.  Rep.  449,  the  same 
doctrine  Is  clearly  slated  and  racogDlsed: 
"The  law  Is  not  a  special  Act.  It  is  locsl 
and  special  as  to  the  ends  to  be  accomplished, 
but  general  In  its  terms  and  operations,  ap- 
plying to  all  cities  of  the  first  grade  of  tbc 
first  class.  It  is  not  limited  to  such  cities 
as  may  have  been  In  that  class  and  grade  at 
the  date  of  Its  enactment.  At  that  time 
Cincinnati  was  the  only  city  in  the  State 
answering  to  the  description,  but  there  la  a 
possibility,  not  to  say  certainly,  that  other 
cities  in  the  State  will  increaae  in  population 
so  that  thev  will  pass  into  this  grade,  and 
when  that  nappens  thev  will  come  within 
the  provisions  of  this  law.  In  this  respect 
the  lav  differs  essentially  from  that  in  review- 
in  the  case  of  8ta*«  v.  Mitehat,  31  Ohio  8t. 
693.  That  law  was  made  applicable  onlv  to 
cities  of  the  second  class  having  a  populatirai 
of  SI. 000  at  the  last  federal  census,  and  In- 
asmnch  as  Columbus  was  the  only  city  in 
the  State  having  that  population,  and  aa 
Act  could  apply  only  to  that  city  and  never 
to  any  other,  and  aa  ft  undeitonk  to  ooafer 
corporate  powen,  this  court  held  it  to  be  in 
conflict  with  section  1  of  article  IS.  uid 
therefore  void.  A  like  objecticm  was  fmiod 
to  exist  Against  the  Act  under  consideration 
in  the  case  of  ^te  v.  Pugh,  43  Ohio  St.  98. 
1  West.  Rep.  88,  and  the  distinction  above 
Indicated  is  made  apparent  irlft  jgmt  clear- 
ness and  force  In  the  opinion  rendered  by  the 
present  chief  justice. "  Without  further  quo- 
tation from  opinions,  we  cite,  as  susulnini^ 
the  same  view,  the  following  cases:  State  r. 
Boyd,  19  Nev.  48 ;  Woodard  v.  Bri«.  14  Lea. 
530;  Morriium  v.  BarJurt,  113  Pa.  833.  8  Cent. 
Rep.  117 ;  State  v.  Ominffton.  89  Ohio  BL  100 : 
Detine  v.  Oook  Qntntg  Oemtrt.  84  HI.  59> :  StaU 
V.  Herrmann,  7ff  Mo.  840;  8tate  v.  Mitehdj, 
31  Ohio  St.  607 ;  State  v.  Hnnttr,  88  Kan*. 
578:  State  GaddtM,  44  K.  J.  L.  866;  State  v. 
ammer,  48  N.  J.  L.  440. 

Digitized  by  Google 


1891 


Eninnim  v.  Hbrbhamptot. 


7S» 


n  was  urged  that  the  mero  faet  that  tbon 
couDtiea  in  which  there  were  such  expensive 
buildings  could  never  come  withtu  the  law 
was  iosufficlent  to  render  the  Act  void ;  that 
they,  under  ordinary  circumBtances,  would 
never  descend  Into  that  class;  and  that  the 
fact  that  deatractioa  of  such  expensive  im- 
provements mirht  possibly  in  the  future 
bring  them  within  the  dcoorlptfon  of  the 
class  having  inexpensive  public  buildings 
should  not  be  considered,  it  being  only  a 
remote  contingeni»'.  But  the  difficulty  with 
this  reasoning  is  that  it  ignores  the  fact  that 
the  counties  having  inexpensive  buildings 
at  the  date  of  the  passage  of  the  Act  can 
never,  by  the  erection  of  expensive  buildings 
or  in  any  other  manner,  ascend  into  the  ex- 
pensive building  class.  They  are  kept  for- 
ever within  the  particular  class  In  which 
the  Act  finds  thorn,  notwithstanding  the  faCt 
that  in  the  future  change  of  condition  may 
bring  them  within  the  description  of  the 
other  class.  The  boundary  between  these 
two  cissses  was  as  pennauently  fixed  when 
tiie  Act  was  passed  as  if  the  counties  tad  by 
name  been  placed  within  these  two  classes 
respectively.  The  line  drawn  by  the  Legis- 
lature is  therefore  purely  arbitrary.  It  Is 
one  thlnff  to  assert  that  all  except  a  single 
object  will  be  forever  kept  from  the  class  by 
circumstances,  and  another  and  entirely  dif- 
ferent thing  to  attempt  to  ezclode  all  others 
by  the  very  terms  of  the  law.  A  law  ap- 
plicable to  all  the  cities  of  the  State  of  Kew 
York  bavins:  not  less  than  a  million  popu- 
lation may  never  embrace  any  other  city. 
But,  the  classification  being  reasonable,  it 
ought  not  t9  be  prohibited  because  no  other 
city  may  ever  enter  the  class.  But,  when 
the  Act  in  express  terms  prevents  any  further 
accession  to  tlie  class  it  is  appwent  that  the 
classification  stands,  not  upon  a  reasonable 
ground  based  on  diHerence  in  population, 
but  is  purely  arbitrary.  The  Act  mi^ht  as' 
well  have  expressly  named  the  particular 
objects  included,  to  the  exclusion  of  all 
others.  So  far  as  this  particular  provision 
of  the  Constitution  against  special  legislation 
is  concerned  it  Is  Immaterial  that  the  Act  Is 
general  In  form.  The  question  is  always  as 
to  its  effect.  Any  other  doctrine  w'ould 
render  nugatory  the  prohibition  of  the  funda- 
mental law  against  special  legislation. 
Lnder  the  gtilse  of  statutes  general  in  terms, 
special  legi  slation,  i  n  enect,  con  1  d  be 
adopted  with  no  inconvenience,  and  the  evil 
to  be  extirpated  would  flourish  unchecked. 
Statutes  general  in  terms  have  been  adjudged 
void  as  special  leiciBlntion.  t>ecause  thov  could 
operate  only  upon  a  part  of  a  class.  The 
authorities  are  explicit  uptm  this  question  : 
People  V.  Central  Pac.  J9.  Co.  88  Oal.  398 
Jhindee  ilortg.  d  T.  Inre»t.  Co.  v.  School  iXat. 
Xo.  J,  21  Fed.  Ken.  151  ;  Miller  v.  Kister, 
68  Cal.  142  ;  AichoU  v.  Walter.  37  Minn.  264  ; 
CV»*.  v.  Patton,  88  Pa.  958 :  Deriue  v.  Cook 
Vrntnty  Vmnrt.  84  111.  582;  StaU  v.  Mitchell, 
'i\  Ohio  St.  607. 

Said  the  court  In  iVtV.A0^v.  Walter:  "These 
cases  cited  from  many  on  the  subject  are 
sutticient  to  show  that,  in  determining 
whether  a  law  is  general  or  special,  courts 
will  look  not  to  its  form  or  phraseology 
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merely,  but  to  Its  ratastance  and  necena^ 

operation."  In  Com,  v.  PatUm,  88  Pa.  35(^ 
an  act  general  in  form,  but  so  worded  that 
it  could  apply  to  only  one  county  in  the 
State,  was  before  the  court.  It  characterized 
this  attempted  evasion  as  "classification  run 
mad."  In  State  v.  Pugh,  48  Ohio  St.  08,  1 
West.  Rep.  86,  the  court  savs,  at  page  lOtt, 
48  Ohio  St. :  "It  is  not  the 'form  the  sUtute 
is  made  to  assume,  but  its  operation  and 
effect,  which  is  to  determine  Its  ctmstitu- 
tionality."  It  is  no  answer  to  the  contentioa 
that  an  act  is  special  legislation,  to  Insist 
that  only  a  single  class  Is  excluded.  The 
exclusion  of  a  single  person  or  object  which 
should  be  affected  by  a  statute  is  fatal.  All 
ftiust  be  Included  or  the  law  is  not  general. 
If  .cue  may  be  omitted,  where  shall  this 
'line  be  drawn?  Here  author!^  is  in  accord 
with  principle.  Davit  v.  Gtor*.  106  Pa. 
88S ;  atfUe  v.  Hudton  County  Bd.  of  Choaen 
FeeeltoUUri,  50  N.  J,  L.  82.  9  Cent.  Rep. 
601 :  State  v.  Camden  City  Council,  00  N.  J. 
L.  87,  0  Cent.  Rep.  497 ;  Manning  v.  Klip- 
pel,  e  Or.  867 :  HiBer  v.  Ki$ter,  68  Cal.  143, 
Lodi  Tap.  V.  State,  Si  N.  J.  L.  403,  6  L.  R. 
A.  56.  In  this  last  case  the  court  said : 
"The  rule  Is  that  in  any  classification  for 
the  purpose  of  a  general  law  all  must  be  in- 
cluded and  made  subject  to  it,  and  none 
omitted  that  stand  upon  the  same  fuotiog 
regarding  the  snbject  of  legislation.  1^ 
omit  one  so  circumstanced  is  as  fatal  a  defect 
as  to  Inclode  but  one  of  a  number."  In 
JOatM  V.  Clark,  106  Pa.  384,  the  court  said  : 
"It  was  not  then  a  general  Act  applicable  to 
every  part  of  the  Commonwealth.  It  did 
apply  to  a  great  number  of  counties,  but 
there  Is  no  dividing  line  between  a  local  and 
a  general  statute.  It  must  be  one  or  the 
other.  If  it  apply  to  the  whole  State,  it  Is 
general.  If  to  a  part  only,  it  is  local.  As 
a  legal  principle,  it  is  as  effectually  local 
when  it  applies  to  sixty-five  counties  out  of 
the  sixty-seven  as  if  it  applied  to  one  county 
only.  The  exclusion  of  a  single  county  from 
the  operation  of  the  Act  makes  it  It)cal. "  To 
same  effect  is  State  t.  MuUiea  Tar.  N.  J. 
L.  413.  The  case  of  People  v.  Nmburgh  £ 
S.  PI.  Hood  Co.,  86  N.  Y.  1,  is  cited  as  hold- 
ing a  contrary  doctrine.  We  do  not  so  con- 
strue tbat  decision.  But  we  would  have  no 
hesitation  in  declaring  that  doctrine  unsound 
If  it  adjudged  an  act  to  he  not  special,  so 
far  as  the  constitutional  inhibitltm  against 
special  legislation  is  owccmed,  because  it 
related  to  all  except  two  counties  in  the  State, 
where  there  was  no  reason  for  classification. 
If  an  Act  is  not  special  because  it  relates  to 
all  ezcepta  single  county  in  a  State,  without 
any  reason  for  the  classification,  tben  the 
Legislature  can  accomplish  indirectly  what 
it  is  beyond  their  power  to  bring  about  bj 
direct  steps.  Whenever  it  is  desired  to  In- 
troduce  a  new  rule  as  to  a  single  county,  a 
general  law  can  be  passed  establishing  tliat 
rule  in  all  the  counties,  and  then  another 
law  can  be  enacted  re-establishing  the  old 
rule  in  all  counties  except  the  one  singled 
out  to  be  governed  by  the  new  rule.  The 
first  law  would  be  clearly  general,  and, 
under  what  it  is  claimed  is  the  New  York 
doctrine,  the  second  Act  could  not  be  assailed 
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«s  special  legislation.  This  wonl^,  indeed, 
be  on  ingenioos  mode  of  neutralizing  the 
constitutional  prohibition  against  special 
legislation.  We  would  not  eive  it  our  sanc- 
tion, howerer  it  might  be  buttreased  by  au- 
thority. 

Can  the  proviso  be  stricken  out  and  the 
Act  sustained  without  itt  If,  in  striking 
out  the  proTiM>.  the  eff^  is  to  extend  the 
proTisions  of  the  law  over  counties  having 
expensive  buildings,  the  legislative  will  is 
disregarded.  If,  on  the  other  band,  it  is  said 
that  Uie  law  will  reach  no  further  after  the 
provision  is  eliminated  than  with  the  pro- 
viBO  undisturbed,  then  the  Act  is  special  leg- 
islation, because  it  is  too  restricted  in  its 
operation.  To  include  such  counties  is  to 
def>  tlie  will  of  the  Legislature  as  expressed 
in  their  statute:  to  exclude  them  is  to  defy 
the  will  of  the  people  as  expressed  in  their 
fundamental  law.  Here  agun  the  voice  of 
leuson  and  the  voice  of  anthority  are  one. 
AteAob  V.  WaUer,  97  HInn.  964;  Delawtm 
Bag  A  C.  M.  R.Co.  v.  MarkUv  (N.  J.  Err.  & 
App.)  16  Atl.  Rep.  431 ;  v.  Sauk  County 
Supn.  62  Wis.  87ft-S79.  Said  the  court  in 
the  last  case :  **  It  was  argued  by  the  coun- 
sel for  the  appellant  that  altliough  the  pro- 
viso in  the  Act  of  1861  is  invalid  it  does  not 
vitiate  the  whole  Act,  and  that  the  residue 
may  be  upheld  as  a  valid  law.  The  rule  is 
in  such  cases  that  unless  the  void  part  was 
the  cwmpeDsation  for  or  inducement  to  the 
valid  portion,  so  that  the  whole  Act,  taken 
togeUier,  warrants  the  belief  that  the  Legis- 
lature would  not  have  enacted  the  valid  por- 
tions alone,  such  portions  will  be  operative ; 
otherwise  not.  .  .  .  In  the  present  case 
there  is  no  room  for  the  application  of  this 
rule,  for  the  reason  that  the  Legislature  has 
not  enacted  that  the  statute  should  extend  to 
Grant  County,  but  has  expressed  a  contrary 
intenti(Hi.  By  no  possible  construction  can 
the  statute  be  held  to  be  operative  in  Orant 
County,  and  it  is  essential  to  its  validity 
that  it  be  operative  in  that  as  well  as  in 
every  other  county  of  the  State." 

It  was  urged  in  the  appellants'  brief  that 
the  Act  was  repugnant  to  section  70  of  arti- 
cle 3  of  the  State  Constitution,  providing 
that  "in  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  special  law  shall 
be  enacted."  The  point  appears  to  have 
been  at>andoned  on  the  oral  argument,  but 
we  win  notice  it.  There  are  two  conclusive 
answers  to  this  position.  In  the  first  place 
it  applies  only  to  cases  other  than  those 
previously  enumerated  In  section  69,  and  this 
section  embraces  all  laws  locating  or  chang- 
ing county-suats.  The  second  answer  is  that 
the  question  whether  a  general  law  can  be 
made  applicable  is  purely  a  legislative  Ques- 
tion, and  Uie  decision  of  the  law-makiog 
UU&A. 


BUFBBHB  GoimT.  Jah.. 

power  in  this  respect  is  subject^  no  review. 
BvaimiUe  v.  8taU,  118  Ind.  436,  4  L.  R  A. 
98;  Wileg  v.  Blvffbm.  Ill  Ind.  153,  9  Wort 
Rep.  881 ;  Srown  v.  Denner.  7  Colo.  305 ; 

V.  MeFadden,  61  Cal.  488 ;  BiekmMt 
r,  Muaeaiiiu  OoutUg  Supn.  77  Iowa.  SIS ; 
Ownert  of  LawU  v.  PeopU,  118111.  290:  BimU 
V.  Booae  County  CL  90  Ho.  817;  JkOiU  t. 
Btat6.  S4  Ohio  St.  347;  fitate  ▼.  iSfefiwek;  1 
Kan.  178. 

There  is  much  force  in  the  positioo  that 
the  Act  in  question  is  a  law  of  a  general  nst- 
ure,  within  the  meaning  of  •ectloa  11  of 
article  1  of  the  Constltuuoo,  providing  thM 
all  laws  of  a  general  nature  shall  have  s 
uniform  operation.  F«rmm(  L.  A  T.  0». 
V.  Whithtd  (N.  Dak.)  49  N.  W.  Rep.  818: 
PMple  V.  Cenirid  Pae.  R.  Oo.  4»  Cal.  898- 
433.  But  see  8taU  r.  Bhearer,  46  Ohio  St. 
275.  That  the  law  is  not  nttif<vm  in  Its 
operatlrai,  within  the  meaning  of  the  Conoti- 
totion.  natnmlly  follows  ttma  the  arbitnuy 
natote  <tf  the  dassificatiOQ  it  attenpta  to 
make.  See  cases  cited  ia  VermmU  L.  A  T. 
Go.  V.  WkiOuA  (K.  Dak.)  48  N.  W.  Bcp. 
818-^. 

TJte  judgment  emd  order  qftheDutrid  Oowrt 
are  retened,  and  that  court  is  directed  to  «n- 
tw  judgment  in  bvor  of  the  plainttlb  upon 
the  demurrar  for  the  relief  ^■■""^t^l  ia  the 
complaint. 

All  concur. 

OK  BBBBABim. 

Per  Cnrijum 

This  is  a  motira  to  modify  the  order  for 
judgment  heretofore  entered  la  the  above- 
entitled  action.  The  motion  came  on  for  a 
hearing  at  a  regular  term  of  this  court  held 
at  the  city  of  Fargo,  on  the  13LU  day  of  Jan- 
uary, A.  D.  1892,  and  before  the  rtmittitur 
herein  is  transmitted  to  the  court  below. 
After  hearing  counsel  for  the  respective  par- 
ties, and  upon  consideration,  it  Is  adjudged 
that  the  origioa]  order  for  judgment  herein 
be  and  the  same  is  modified  so  aa  to  read  as 
follows :  first,  the  order  of  the  district  coon 
sustaining  defendants'  demurrer  to  the  com- 
plaint and  the  order  of  tlie  district  court  dis- 
solvioj^  the  temporary  injunction  herein  an* 
respectively  ana  in  ul  thlngk  reversed;  me- 
ona,  the  defendants  and  respondents  bcmfn 
are  permitted  to  nutke  application  to  the  dis- 
trict court  for  leave  to  plead  over  and  mak( 
answer  to  the  complaint,  and  the  district 
court,  in  the  exercise  of  its  discretion,  will 
permit  an  answer  to  be  interposed,  if  it  shall 
appear  to  the  satisfaction  of  said  court  that 
the  application  is  made  in  good  faith,  and 
not  for  tlie  purpose  of  delay.and  that  a  ver- 
ified answer  can  be  served  which  will  em- 
body a  good  defense  on  the  merits. 
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DEW  YORK  OOUBT  OF  APPEALS  (SdDIv.). 


SHn  Jane  UOORB,  Afpt., 
e. 

HEW  YORK  ELEVATED  K  CO.  «t  al, 
Hetptt. 

<  N.  Y  ) 

1*  The  loM  ofprlTAcy  of premisM  used 
M  a  dw«Illng>teaii«ed  by  the  oonstrno- 
tt<ml&  m  street  1b  front  ofttaesi  ofaa 
elevated  rmHromA  «od  MaUon.  wberebj 
taxtlojia  uid  pMWDcen  can  look  Into  the  win* 
doin,  h  an  elammit  of  daoiaacs  ao  tar  as  It  dq>te> 
datea  the  reata)  value  of  tbe  premlaea.  ' 

S.  A  Jnd^fmeat  for  defandaat  wUl  be 
genereed  for  exohidlov  from  tbe  oonaldera- 
UoD  Of  the  jiii7  an'  aleiiwnt  which  misht  have 
eotttM  plalotUt  to  nominal  damares  at  least, 
althoufh  It  is  dUBoult  to  aay  how  tbe  Jury  could. 
uDdfir  tbe  evldeooe,  ham  determined  theamount 
of  danaacea  attributable  thereto. 

(January  28.  IHtej 

APPEAL  by  plaiDtiff  from  s  judgment  of 
tbe  General  Term  of  tbe  Court  of  Com- 
moQ  Pleas  for  tbe  City  and  County  of  New 
York  afflrmiDfT  u  judjEment  of  a  trial  term  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  reduction  of  tbe  rental 
valne  of  premuea  in  irhich  plaintiff  had  a  life 
estate  because  of  tbe  alleged  wrongfal  con- 
struction and  operation  of  defendaater  railroad 
in  Ibe  street  in  front  of  tbem.  Heoerted. 
Tbe  facts  are  stated  in  the  opinion. 
Me»»r$.  Charles  E.  Whitehead  and 
Stanley  W.  Dexter,  for  appellant: 

Ail  01  the  annoyances  from  tbe  railroad — 
as  noise,  vibration,  and  loss  of  privacy — 
should  have  been  coosidered. 

Drveker  v.  Manhattan  S.  Go.  8  Cent.  Rep. 
66.  106  N.  Y.  163;  Lahr  v.  Metr^itan  EUv. 
B.  Co.  6  Cent.  Rep.  871,  104  N.  T.  295;  Katu 
V.  Nea  fork  Blewted  R.  Co,  11  L.  R.  A.  640, 
li»  N.  Y.  186. 

Loss  of  privacy  is  material  in  this  class  of 
suits. 

BueektMh  v.  Metropolitan  Board  of  WorIrM, 
L.  R.  5  H.  L.  Caa.  418;  Battimon  dtP.  R.  Co. 
V.  Fifth  Baptiit  Churth,  108  U.  S.  817,  37  L. 
ed.  730. 

Interference  with  privacy  by  tbe  collection 
of  crowds  ia  a  nuisance. 

Bottoek  T.  Jforth  St^onttMre  B.  Cb.  S  T)e 
Q.  A  8.  584;  Walker  v.  Brewttr,  L.  R.  B  Eq. 
35;  Inehbaid  v.  BoNnaon,  L.  R.  4  Cb.  App. 
Bexv.  Moore.  3  Bam.  &  Ad.  184. 

In  cases  of  misdirection  by  tbe  court  tbe  in- 
quiry is  not  whether  tbe  Jury  were  actually 
misled  by  the  instructions  given,  but  vba,ber 
tbe  instnictioaB  were  calculated  to  ml^ead 
ihem. 

ThompsoD,  Cbai^g  the  Jury,  p.  168:  Ben- 
ham  T.  Cary,\\  Weod.  88;  Eiten  v.  LorOlard, 
19  N.  Y.  28&. 

Under  any  aspect  of  the  can  tbe  plaintiff 


Note.— Tb«  novelty  of  the  point  presented  In 
the  above  case  oonoemtng  the  loss  of  privacy, 
while  rendering  It  intetestinff  and  valuable,  vivea 
small  opportunity  for  annotation. 
14  L.  a  A. 


was  entitled  to  nomloa)  damages;  and  tlieri^t 
to  the  BtreeteaBemcnls  being  m  question  a  new 
trial  wHI  be  granted,  as  a  property  right  Is  af- 
fected. 

Btfatt  V.  Wood,  «  Johns.  889;  Berrick  T. 
Stover,  0  Weod.  680;  MeOoaiks  v.  Nfw  York 
4t  B.  B.  Go.  30  N.  Y.  406;  Dean  v.  Metropoli- 
tan B.  Oo.  110  N.  Y.  640;  Mortimer  v.  Man- 
hattan B.Oo.^^.  Y.  S.  R.  363. 

The  hivasiix)  tn  this  case  of  plaintiff's  life 
estate  in  ihe  premises  and  tbe  Impairment  of 
her  easementa  in  Greenwich  and  Fraoklln 
streets,  is  a  trespass  upon  her  freehold,  and 
she  is  entitled,  on  the  uneontiBdieted  eridence, 
to  at  least  non^nal  damages,  -wblcb  would 
cany  costs. 

Sktv  V.  Jfm  Tork  d  M.  S.  B.  Oo.  81  N.  Y. 
388;  Brum  t.  Manhattan  B.  Oo.9»  H.  Y.  &. 
R.  86;  Jonee  T.  Metropotitnn  Etev.  B.  Oo.  80 
N.  Y.  8.  R.  177:  Dinehart  v.  WeOt,  2  Barb. 
483:  Morton  t.  Jordan,  83  N.  Y.  8.  R  9S0; 
CrovtOl  T.  amUh,  85  Hun.  188. 

Meam.  Jnlien  T.  Davies  and  Bralaard 
ToUea.  for  reapoudents: 

A  verdict  for  defendant  will  not  be  set  aside 
as  against  evidence,  merely  because  pliUntlff 
was  entitled  to  nomiDal  damages. 

Bundeav.  Butler.  10  WenA.  110;  EOiUrv. 
Brooke,  £8  Jones  ft  8.  78;  Beading  v.  Orajf,  B 
Jones  &  S.  70;  Brantingham  v.  Fhv,  1  Johns. 
Cas.  256;  Bi^tt  Wood,  8  Johns.  389;  Iteren- 
Ooff  T.  Wert,  43  Barb.  880;  Jenninge  r.  Loring. 
fi  Ind.  SBO. 

Bradl^t      delivered  tbe  opinion  of  the 

court: 

Tbe  plaintiff,  life-tenant  of  a  house  and  lot 
at  tbe  northeast  comer  of  Greenwich  and 
Franklin  streets,  in  tbe  city  of  New  York, 
brouffbt  this  action  to  recover  damaees  alleged 
to  have  been  suffered  by  ber  liy  the  mainte- 
nance and  operation  of  the  New  York  Elevated 
Railroad  (of  which  the  Manhattan  Railway 
Company  was  tbe  lessee)  In  Greenwich  8treet 
in  front  of  her  premises,  and  the  erection  and 
maintenance  of  a  station  for  passengera  to  go 
onto  and  depart  from  the' cars,  which  station 
was  near  to  the  plaintiff's  house  in  front  on 
Greenwich  Street,  and  on  Franklin  Street,  into 
which  it  extended.  The  plaintiff  nve  evi- 
dence tending  to  prove  some  disturwuice  of 
her  easements  of  lM;ht,  air,  and  access  by  the 
railroad  and  its  use.  She  also  gave  some  evi- 
dence of  noise  produced  by  li,  and  of  tbe  loss  of 

ftrivacy  in  the  use  of  (be  third  story  of  tbe  build- 
ng.  It  appeared  that  Ibe  rental  value  of  tbe 
platntiff'a  premises  bad  depreciated  since  the 
railroad  was  constru^ed;  and  evidence  on  the 
part  of  the  defendant  was  to  the  dfcct  that  in 
that  neighborhood  the  depreciation  of  rents  was 
occasioned  by  the  removsl  of  the  busmess 
stand  of  tbe  Long  Island  farmers  from  there 
to  Gansvoort  market,  thus  diverting  tbe  trade 
incident  to  that  traffic  from  tbe  former  to  the 
latter  place.  The  court  submitted  to  tbe  jury 
the  question  whether  the  rental  value  of  the 
plaintiff's  premises  bad  been  diminished  by 
deprivation  of  light,  air,  and  access  through 
the  maintenance  and  operaUoo  of  the  road, 
and  directed  them  to  exclude  from  their  con- 
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sideratioD  tbe  elements  of  noise,  TibratioD,  and 
the  loss  of  privacy,  for  which  they  could  sllow 
DO  damages.  The  plaintifF's  exceptions  were: 
p'tt,  to  tbe  portion  of  the  charfce  directiof?  (he 
juiy  to  exclude  noise  and  vibration  from  cod- 
sideratioo;  and,  teeond,  to  tbe  tike  iDstruction 
as  to  the  1ms  of  privacy.  As  there  was  no  evi> 
deace  of  any  vibration,  the  Brst  exception  was 
too  broad  to  raise  the  question  in  its  applica- 
tion to  tbe  noise  resultine  from  tbe  operation 
of  the  road.  Haggart  v.  Morgan.  5  N.  Y.  432, 
55  Am.  Dec  350;  Groat  v.  Oiia.  51  N.  T.  431. 
And  the  question  arises  upon  the  exclusion  of 
tbe  subject  of  the  loes  of  privacy  from  the 
consideration  of  the  jury.  It  seems  well  estab- 
lished that  the  theory  upon  which  an  action  at 
law  may  be  supported  by  an  abutting  owner 
against  the  defendants  is  that  they  are  in  such 
sense  trespassers  or  wrong-doers  as  to  be  liable 
to  such  owaets  for  all  the  tujurfes  resulting 
proximately  from  the  wrongful  act  of  matn- 
taining  and  operating  their  elevated  road. 
Lahr  v.  Metropoiiian  Slev.  R.  Co.  104  N.  Y. 
269,  6  Cent.  Rep.  871;  Drueker  v.  Manhattan 
R.  Co.  106  N.  Y,  157,  8  Cent.  Rep.  68;  Earn 
V.  JTew  Fork  Eiev.  £.  Co.  186  N.  Y.  164,  1»6, 
11  L.  R  A.  640.  Id  the  latter  case,  and  in 
the  more  recent  one  of  American  Bank-Not^ 
Co.  Y.  JScus  T<yrk  Elet.  R.  Co. ,  129  N.  Y.  252,  it 
was  held  that,  while  such  relation  of  trespasser 
continued,  tbe  defendants  were  liable  to  tbe 
abutting  owner  for  tbe  damages  occasioned  to 
him  by  tbe  noiee  of  operating  tbe  road,  Tbis 
lial^ity  of  tbe  defendants  is  not  that  for  which 
the  remedy  is  by  action  in  the  nature  of  that 
formerly  known  as  "trespass  qaare  daumm." 
but  rather  in  the  nature  of  that  known  at  com- 
mon law  as  an  "action  on  tbe  case."  Rer- 
nocJian  v.  Nea  York  Elet.  R.  Co.  128  N.  Y. 
659.  The  continued  invasion  of  tbe  privacy 
of  tbe  occupant  of  a  building  very  likely  would 
bave  tbe  enect  to  reduce  the  rental  value  of  it 
for  some  purposea  Tbe  first  floor  of  theplain- 
tiff's  building  was  occupied  as  a  grocery  or 
liquor  store,  and  tbe  two  above  were  occupied 
by  persons  as  places  of  abode.  But,  so  far  as 
appears,  only  two  rooms  are  exposed  or  subject 
to  the  loss  of  privacy.  Those  rooms  are  on 
tbe  Ibird  Qoor,  and  have  one  window  in  front 
on  Greenwich  Street  and  two  on  tbe  Franklin 
Street  side.  The  opportunity,  by  means  of 
the  windows,  to  look  into  tbe  rooms,  is  from 
the  slaiion  platform  on  both  streets.  The  evi- 
dence on  ihe  subject  was  mainly  given  by  a 
person  who  had  occupied  those  rooms,  and 
was  to  the  effect  tbat  the  looking  in  tbe  win- 
dows by  tbe  passengers  and  emiHoy^s  was  very 
annoying;  that  they  did  It  from  tbe  station 
platform;  and  that  they  interfered  witb  tbe 
privacy  of  the  rooms,  by  looking  in  when 
standing  on  tbe  platform  and  when  coming 
down  the  stairsalong  the  building.  It  may  be 
Been  that  this  exposure  of  tbe  rooms,  and  tbe 
occupants  within  them,  to  the  observation  of 
persona  at  all  times  of  the  day.  would  be  detri- 
mental to  them  M  dwdliDg-places.  While  it 
MUKA.  , 


is  true  that  tbe  observation  taKen  ny  the  pat- 
rons and  employes  of  the  defendants  is  not  tbe 
act  of  tbe  latter,  the  defendanLs  have  furnished 
the  means  and  opportunity  for  those  persona 
to  invade  the  privacy  of  these  rooms  by  look- 
ing into  tbem  through  the  windows,  and  it  is 
by  the  invitation  and  procurement  of  tbe  de- 
fendants,- for  the  purpose  of  tbe  business  of 
tbe  road,  that  people  are  at  the  station  and  oa 
its  platform.  No  reason  appears  why  tbe  de- 
fendants sbould  not  be  responsible  for  tbe  cod- 
sequences  of  the  loss  of  privacy  thus  occasioued 
80  far  as  it  d^redated  tbe  rental  value  of  the 
rooms  in  the  plaintiff's  building.  Those  ooo- 
sequences  detrimental  to  the  nMuns  are  tbe 
rational  result  of  the  maintenance  of  the  road 
and  tb£  station,  and  are  reasonably  attributa- 
ble to  that  cause. 

In  Bwxleueh  v.  MetropoUtan  Beard  of  Warkt, 
L,  R  0  H.  L.  418,  the  plaintiff,  under  leoae 
tiom  tbe  crown,  occupied  certafai  premise* 
known  as  the  "Marlagn  House,"  the  garden 
of  which  extended  to  the  Thames,  where  it 
was  protected  from  tbe  river  by  a  wall,  through 
which  was  a  door  and  a  causeway  leading 
to  the  water.  Tbe  defendants,  under  the 
Thames  Embankment  Act,  constructed  a  road- 
way in  front  of  tbe  premises,  and  higher  than 
tb€  ^rden.  It  was  there  held  that  the  Io5S  of 
tbe  use  of  tbe  river  frontage,  and  the  codsc- 
qiient  loss  of  privacy,  increase  of  dust,  and 
noise  occasioned  by  tbe  ereclion  of  the  em- 
hankmeot  road-way,  were  subjects  to  be  con- 
sidered in  estimating  tbe  damages  to  be 
awarded  to  tbe  plaintiff.  In  tbe  present  case, 
although  tbe  loss  of  privacy  was  properly  an 
element  for  tbe  consideration  of  the  jury,  the 

Suestion  arises  whether  the  plaintiff  vi  as  preju- 
iced  by  the  exclusion  of  it  from  their  atten- 
tion. There  was  no  evidence  specifically  ap- 
plicable to  damages  resulting  from  loss  of 
privacy,  but  tbe  diminished  rental  upon  which 
the  plaintiff  sought  to  recover  mainly  had  rela- 
tion to  the  entire  building,  and  was  charged  to 
have  been  produced  by  the  causes  which  the 
mainienance  and  operation  of  tbe  road  fur- 
nished. This  included  the  interference  with 
the  eaaemenla  of  light,  air  and  access,  as  well 
as  tbe  consequences  of  noise  and  loss  of  privacy'. 
But  the  latter,  so  far  as  appears,  was  applin- 
ble  only  to  a  couple  of  rooms  on  the  third  door. 
It  is  ditficult  to  see  how  the  jury  could,  by  any 
rule  of  apportionment,  have  determined  upoa 
the  evidence  tbe  loss  of  rental  for  rhat  cause, 
if  they  bad  been  disposed  to  bave  given  dam- 
ages ior  the  loss  of  privacy.  They  may  how- 
ever, have  given  the  plaintiff  nominal  damages 
for  that  cause,  if  it  bad  not  been  excluded  frum 
their  consideration;  and,  as  tbe  plaintiff  may- 
have  been  prejudiced  by  tbe  misdireciion  of 
tbe  court,  the  error  cannot  be  disregarded  oa 
review,    Herrick  v.  Stoter,  6  Wend.  580. 

These  views  lead  to  tbe  conclusion  that  tkg 
judgment  s/iovld      rwened,  ami  a  new  trial 
granted,  costs  to  abide  event. 
All  concur. 
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A.  A  motion  fbr  jndffOMBt.  which  mi7*» 
"  The  dellBBdJuat  Itles  motion  fiir  indg- 
mont  oo  tbe  answem  to  fnterrosatorle*  not- 
iritbstaodliig  tbe  geoenU  verdict  for  plnlnttfl,** 
Is  nUDoteDt  in  form  to  present  tbe  quesUoo. 

8.  Tbm  neg^iMnea  of  a  hnsbmd  wlU 
aot»  Mttrely  DMaoM  of  the  m  witel  re* 
tetton*  be  imputed  M  his  wUe,  irlio  to  Injured 
whUe  rid  lug  wtth  Um. 

(January  7, 18MU 

APPEAL  Ijy  defeodaot  from  a  ludgmeDt  of 
tbe  Circuit  Court  for  Carroll  County  in 
faTor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
bare  resulted  from  defendant's  negligence. 
Afflimed. 
Tbe  facts  are  stated  In  tbe  opinion. 
Mem-K.  E.  C.  Field  and  O.  C.  Mataoa* 
for  appellant: 
If  an  adult,  lo  full  powesdon  of  his  facul- 


ties is  Injured  in  broad  daylight  by  a  ooIHsIod 
wlUi  a  train  at  a  public  crossing  with  which 
be  is  familiar,  tbe  fault  is  prima  »cle  bis  own, 
regardless  of  whether  any  signals  are  sounded, 
or  the  speed  fast  or  slow.  And  unless  he 
proTes  that  he  was  free  from  fault  himself,  tbe 
acdon  fidls.  • 

CinetnnaH,  H.  <K  1.  S.  Of.  t.  Butter,  1  West. 
Rep.  110,  1^  Ind.  81;  Indiana,  B.  A  Vf.  R. 
Co.  V.  Onme,  8  West.  Rep.  883, 106  Ind.  279; 
Betltfontaine  B.  (h.  v.  Hunter,  88  Ind.  888; 
TWftfo,  W.  A  W.  R.  Co.  T.  Bhuekman,  50  Ind. 
42;  St.  Louit  A  8.  B.  R,  Co.  v.  Matkiat.  50 
Ind.  6S;  LouimiUe  A  Jf.  R.  Co.  Orr,  84 
Ind.  50;  Indiana,  B.  A  W.  B.  Cb.  Ham- 
meek,  13  West.  Rep.  398, 118  Ind.  1. 

Such  a  person  most  alwaya  approach  a  rail* 
wa^  crossing  under  the  apprehension  that  a 
train  is  liable  to  come  at  any  moment;  and 
carefully  and  diligently  use  bis  senses  of  sight 
and  bearing  to  ascwtaln  whether  a  train  Is 
ooming  before  going  on  tbe  track;  and  injury, 
when  the  use  of  either  of  said  faculties  would 
have  gfren  sulBcient  warning  to  enable  tbe 
pavt^  to  avoid  the  danger,  conctuslTely  proves 
aegligence. 

BdlefoRtaine  R.  Co.  v.  Hvnter,  88  Ind.  867; 
Indiana,  B.  A  W.  R.  Co.  t.  Hammork,  aupra; 
Tern  Haute  ALB.  Co.  v.  Clark,  78  Ind.  168; 
CindnntUi,  &AJ,B.Ob.t.  Butler,  1  West. 


Hon.— imputfaireonfrtinttprv  neifitaenee  of  drtver 
of  vrwalt  vehicie  to  hh  wife,  whii  i$  Injured 
lOtOi  riding  with  him. 

In  a  New  York  deolaloo  to  tbe  effect  that  the 
nei^gence  of  tbe  driver  of  a  carriage  Is  aot  imput- 
able to  bffl  wife,  wbo  Is  fnjured  by  tbe  overthrow 
of  the  carriage  while  riding  with  him,  caused  b7  a 
heap  of  dirt  Id  tbe  street,  the  court,  after  quoting 
from  another  CMS  la  which  one  person  has  been 
ridlnjr  with  another  on  Invitation.  saM  tfta  saine 
reaaonlng  applied  and  made  no  attempt  to  dis- 
tinguish between  a  wtfe  aod  any  other  person  in- 
jured In  euob  elroumstanoea.  Plats  r.  0(rtKKe,H 
Hnn,  lOU 

Soadeolston  of  the  eironlt  ooort  of  tbe  United 
States  Id  Ohio  denied  that  contributor;  negllfrence 
of  a  buslMnd  ona  be  imputed  to  his  wife  while  rid- 
ing with  htm,  wbo  Is  Injured  br  the  upsetting  of 
tbeir  boflwy  oamed  by  dogs  lAasIng  their  horse. 
Iftiaw  T.  Cnrft,  Sr  Sed.  Bep.  81T. 

The  same  was  held  where  she  was  Injured  by  run- 
ning against  a  pole  located  in  the  btghwor  while 
riding  with  ber  husband.  SbeMeld  v.  Central  U. 
TBlepb.  Oob  as  Fed.  Bep.  UM. 

And  aTexas  oaae  decides  that,  althoui4i  theneg- 
Ugenoe  of  a  driver  In  attempting  to  oro«  a  raUway 
track  Is  not  imputable  to  bis  wife  wblle  rldlogwith 
blni.sbe  will  be  held  to  the  duty  of  exercising 
ordtauuT  care.  GalrestoK  H.  *  8.  A.  R.  Co.  v. 
Kutao.nTez.018. 

No  reference  is  made  <n  this  case  to  a  prior  de- 
cWon.  tbat  a  wife  Is  chargeable  with  the  negll- 
genoe  of  ber  husband,  with  whom  she  is  riding  be- 
Uod  an  ox  team  approaching  a  railroad  croaslng. 
Oulf  O.  *  8.  F.  &  Co.  V.  Oreenlee.  at  Tex.8U.  In 
this  earlier  case  the  court  did  not  discuss  the  rela- 
tloD  of  tbe  parties,  or  base  the  decision  upon  it. 

Agatai,  In  a  Wtooonsin  case  which  held  that  a  wife 
Injined  beosow  of  a  defective  street  whfle  riding 
wtth  berhortNUid  Is  chargeable  with  hie  contribu- 
tory □egHgenoe.iiodlBUiicttonwae  made  between 
•  wife  and  other  peiaone  rfdfngwlth  tbedriver. 
14L.R.  A. 


Prldeaux  r.  Mineral  Point,  IS  Wis.  518,  S8  Am.  Rop. 
558. 

Id  a  similar  case  tn  Vermont  the  decision  was  tbe 
same,  and  the  court  saars:  "She  was  under  tbe  oare 
of  ber  busband.  wbo  had  theoostody  of  her  person 
and  was  responsible  for  ber  safety;  and  any  want 
of  ordinary  care  on  bb  part  is  attributable  to  her 
in  tbe  same  degree  as  If  she  were  wholly  acting  for 
herself."  But  tbe  oourt  also  soys:  'Tbereta  noth- 
ing In  tbe  marital  relation  which  will  change  the 
situation  of  the  wife  la  respect  to  hor  husband's 
negllgeooe  under  each  olrcumstanecs,"  and  de- 
olaree  that  tbe  same  oonseqoenoes  would  have  M- 
lowed  If  the  relation  had  been  that  of  parent  and 
child,  master  and  servant,  or  If  she  bad  been  ao 
entire  stranger  carried  as  a  passenger  gratuitously. 
GBritele  V.  Sheldon,  88  Tt  440. 

A  huAand^  knowledge  of  tbe  vlolous  character 
of  a  bone  driven  by  Um,  and  which  became  frigbt- 
ened  and  ran  away.  Is  the  knowledge  of  his  wife, 
who  Is  Injured  thereby  while  riding  with  him. 
HuntooD  V.  Trumbidl.  2  UoCraiT.  SI*. 

Tbis  declaration  was  made  without  any  discus- 
sion of  the  point  in  a  duufre  to  a  Jury*  and  would 
seem  to  be  about  the  same  as  an  imputation  to  ber 
of  the  husband's  negligence:  but  ttie  relaUonshlp 
was  not  mentioned  as  an  element  In  the  case;  and 
the  court  also  said  that  the  viciousness  of  tbe  horse, 
whether  known  to  either  of  them  or  not,  If  It 
actually  contributed  to  tbe  runaway,  would  defeat 
any  Hatailf ty  for  leaving  machinery  In  the  street  by 
which  the  hofee  was  frightened.  JbUL 

A  case  very  similar  in  facts,  but  clearly  dls- 
tlnguistaable  and  not  fairly  to  be  regarded  as  in 
conflict  with  the  main  case,  decides  that  where  tbe 
right  to  damages  for  Injury  to  the  wife  while  rid- 
ing with  ber  busband  Is  community  property,  and 
she  cannot  sue  alone  for  such  Injuries,  the  contribu- 
tory negllgenoe  of  tbe  husband  will  bar  their  Joint 
right  of  action  for  negligence  of  a  third  person. 
McFKddenv.8antaAna,aj!t.8t.B.0o.U  UB. 
A»l,87aa.4B4.  B.A.B. 
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Bep.  110,  108  Ind.  81;  Tndiana.  B.  A  W.  B. 
Co.  T.  Or^e,  8  West.  Rep.  888,  108  Ind.  S79; 
St.  Lovia  A  8.  E.  R.  Co.  v.  Mat/nat,  50  Ind. 
65;  ToMo,  W.  <6  W.S,  Go.  v.  Shvekman,  50 
Ind.  43:  PitUburgh,  G.  db  8t.  L.  B.  Co.  t. 
MarUn.  83  lad.  485;  Indiaw^aoHt  AC.B.CO. 
f.  MeClvre,  ao  Ind.  870. 

If  anytbiiig  at  the  time  obstructs  the  sight 
or  Boand,  makiog  it  peculiarly  daDgerous,  such 
a  person  must  approach  the  crossing  with  a 
degree  of  caution  much  above  that  vhich  would 
be  required  if  there  were  no  iDtervening  ob- 
stacles to  the  view  or  hearing,  using  "the  must 
rigid  prudence  and  otraorainary  caati<Hi"  be- 
fore going  OB  the  track  where  a  irafn  may 
come. 

Oinetnnaii,  B.AI.B.  Co.  t.  Butter,  1  West. 
Bep^  110.  108  Ind.  85;  Indiana,  B.  d  W.  R. 
Co.  V.  Oreens,  8  West.  Rep.  883, 106  Ind.  S82, 
388.  and  cases  cited  infra. 

When  it  appears  on  the  undisputed  facts,  as 
matter  of  common  knowledge  and  experience, 
that  such  a  person  was  not  in  the  exercise  of 
neh  care  at  the  time  he  waa  struck  on  audi  ■ 
ooBSlng  by  a  passing  train,  as  matter  of  law 
the  verdict  most  fall. 

WMwifflU  V.  Bottom  d  A.  R.  Co.  18S  Mass. 
330;  TttUy  V.  FileAburv  R.1U  Haas.  600;  Wood- 
ard  V.  A>w  York,  L.  B,  A  W.  R.  Co.  9  Cent. 
Rep.  308,  108  M.T.  860;  Penntvlvania  R.  Co. 
T.  RtiMer.  42  N.  J.  L.  180;  Seltofidd  v.  Chi 
comm  it.  Alit.P.B.  Oa.  114  U.  B.  616,  30  L. 
ed.  384;  r»oUa  r.  Michigan  Cent.  B.  Oo.bi 
Ulcb.  373w 

The  questira  of  Imputed  negligence  on  the 
precise  facts  of  this  case  has  not  been  adju* 
dicated  in  Indiana,  ao  far  as  we  have  been 
able  to  find.  Adjudications  upon  the  analo- 
gous relation  of  parent  and  chiM  and  guar- 
dian and  ward  have  been  passed  upon,  and 
the  doctrine  of  imputed  oeKlIgence  ably  de- 
clared, and  we  see  no  loiric  or  reason  for 
declaring  a  different  doctrine  betwem  tana- 
band  and  wife. 

See  Indianapotit  v.  Bmm^man.  6  West. 
Re^  666, 108  Ind.  688;  PitUbvrgh,  Ft.  W.  d> 
C.  R,Oo.w.  Vininff.  87  Ind.  614. 

The  precise  question  was  directly  presented 
and  p>Med  upon  In  the  case  of  Joiiet  t.  Seteard, 
86  ID.  403,  39  Am.  Rep.  85-  In  this  case  the 
city  requested  the  trial ,  court  to  instruct  the 
jury  as  follows:  "If  the  htjuty  to  plaintiff 
was  caused  by  the  n^IIgence  of  her  husband, 
in  whose  care  she  was,  ane  ooold  not  reoovcr." 

The  instruction  was  refused. 

On  appeal,  the  Sopiane  Court  saya:  "The 
instruction  cnnlalot  a  correct  principle  of  taw, 
and  if  there  was  sufficient  evidence  on  which 
to  base  It.  and  we  are  Inclined  toUiiak  there 
was,  It  ought  to  have  been  given.  Plaintiff 
had  placed  herself  Ifi  the  care  of  her  husband 
and  submitted  her  personal  safety  to  his  keep- 
ing." 

See  alao  Mintoon,  v.  TVumftuO.  3  MoCtbct, 
315;  ftofcv.AVid  York  ^  N.  E.  A  H.  R.Q>. 
50  Conn.  379;  OariitU  v.  Sheldon,  88  Vt.  440; 
Sheara.  A  Redf.  ftfg.  46;  Tahn  r.  OUtamM, 
60  lowB,  438;  TWAw  v.  Stats  Chifer,  67  Iowa, 
588. 

it' Is  therefore  ur^  first,  that  the  Supreme 
Court  of  bidiana  has  wisely  declared  the  doc- 
trtne  of  Imputable  Diligence  where  the  i^- 
Ut.R.A. 


ttofrof  pannUand  chlM  or  guardian  and  ward 

preralls. 

It  Is  the  only  legitimate  outgrowth  of  that 
relatiouabip.  Tbe  relationship  makes  the  fath- 
er and  guardian  the  protector  <^  the  child 
and  ward.  Tbe  obligation  of  the  husband  to 
care  for  and  protect  bis  wife  is  eveo  stronger 
iban  the  obligatloD  which  compels  taim,  both 
in  monds  and  law,  to  care  for  and  protect  bis 
child.  The  decisions  of  sister  states  are  In  ac- 
cord with  each  other  and  with  tbe  rule,  ao  far 
as  announced  in  Indiana. 

There  Is  a  class  nf  cases  adlodicated  in  tn- 
diana. which  are  not  in  point  on  tbe  Nets  of 
this  case,  which  hold  that  tbe  negtigence  of  a 
driver,  who  Is  a  mere  third  party,  will  not  be 
imputed  to  the  passenger. 

Brattnen  v.  Sokmno  6.  A  J.  Gratei  B.  Co, 
14  West.  Rep.  887.  116  Ind.  115;  Albion  v. 
Betriek,  90  Ind.  546;  f  n^fftMoim  t.  Mvagrote, 
116  Ind.  131. 

There  is  only  one  case  which,  at  fiiat  blndi, 
seems  to  declare  a  different  rule. 

Boag  V.  Iftm  York  Cent.  AR.  B.B.  0».m. 
N.  Y.  198. 

Mr.  John  H.  Oonld,  for  i^ntellee: 

Tbe  paper  filed  was  no  miraon  at  alL  It 
merely  announces  that  tbe  appellant  "files 
motion;"  but  where  is  it?  And  for  whom  is 
judgment  asked?  No  question  waa  pieaenied 
tnr  wasA  a  paper. 

ToUdo,  W.A  W.  A  Oa.  t.  Ontft,  fiSInd.  888; 
Satander  v.  Loekwood,  66  Ind.  9SS. 

Tbe  appellant  contoida  that  if  the  deeraaed 
was  free  from  fault,  tbe  hosband  was  not,  and 
that  bis  negligence  tna't  be  imputed  to  tbe  de- 
ceased.  Such  is  not  the  law  In  this  State. 

IVrre  Baute  A  1.  B.  0».  T.  MeMvrray,  98 
Ind.  868;  Michigan  Oit^  v.  Boeekting.  128  Ind. 
89. 

The  doctrine  of  Thoragood  r.  Brgam,  6  C  Bl 
115.  is  completely  exploded  both  iaEaitod 
and  Axnerio. 

The  Bemina,  L.  R.  13  P»k  Dir.  661 

TIm  courts  of  Wisconsin.  lewa,  YoBoat. 
and  Connecttent  adll  adhen  to  tbe  exf^oded 
doctrine  of  ThofMoed  y.  Brgan,  8  G.  B.  115. 

80  Cent  L.  J.  50 

In  all  the  other  Sutes,  where  tbe  qoesthjo 
has  been  considered,  tbe  principle  has  been 
pronounced  wholly  indefenuble^ 

Counsel  for  the  appellant  urge  that  there  is 
SOUK  mysterious  element  in  the  maniaga  to- 
lation  that  requirea  the  ooan  to  fanpala  tha 
assumed  n^Ugenoe  of  tbe  tauabiDd  to  the 
wife.  This  is  not  true.  The  appellant's  por- 
tion is  wiUioot  foundation,  without  following 
Thorvgood  v.  Brgan,  8  C.  B.  115.  and  the  rule 
urged  by  the  appellant  has  never  been  held  to 
be  the  law  except  where  that  case  is  followed. 

V.  Cohoee,  80  N.  Y.  219;  Boag  v.  A>m> 
York  Cent.  A  U.  B,  B.  Oa.  Ill  N.  T.  109: 
Davit  T.  Gnarnieri,  18  West.  Bep.  488,  45 
Ohio  St..470. 

MeBrlde.  J.,  dcMvered  the  opUrioa  of  the 

conrt: 

Suit  by  tbe  appellee,  as  administrator  of  the 
estate  of  MatOda  McCKnUc.  who  waa  killed 
on  a  highway  crossing  by  one  ot  the  appd- 
lant's  looranouve  en^nes. 

Tbe  oomplaiot  cCaigM^  in  luhatance.' that 
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the  decedent's  death  was  caused  by  the  action- 
able negligence  of  the  appellant  in  this,— that 
appellant  nad  allowed  a  bedge,  together  with 
tre^  bushes,  and  weeds  to  grow  along  tbe 
line  of  its  track  and  adjacent  to  said  cnwsing, 
to  snch  heifcbt  and  bo  densely  tliat  for  a  long 
distance  all  view  of  tbe  track  was  cut  off  from 
persons  on  the  highway;  that  tbe  same  ob- 
fitniction^  together  with  buildings  erected 
along  end  near  its  track,  tended  to  deaden  and 
cut  off  tbe  sound  of  approaching  trains;  thai 
employes  of  appellant,  id  charge  of  and  oper 
atlng  aaid  locomotive  engine  and  drawing  a 
traiD  of  cars,  ran  the  same  upon  and  over  nid 
crossing  at  a  speed  of  thirty  mites  an  hour, 
withont  having  given  the  signals  required  by 
statute;  that  the  decedent,  with  her  husband 
was  traveling  along  said  highway  in  a  buggy; 
that  they  were  at  tbe  time  passing  over  said 
cnxsing,  uring  due  care  and  gntlty  of  no  npg- 
Ilgence,  and  were  struck  Inr  said  k>coinotive, 
and  decedent  was  killed.  Verdict  for  the  ap- 
pellee. With  the  verdict  tbe  jury  returned  an- 
awers  to  forty-six  interrogatories  propounded 
by  tbe  appellant  The  appellant  moved  for  a 
judgment  on  the  answers  to  interrogatories 
notwitbstaoding  the  general  verdict.  Tbis 
motion  was  overruled  and  tbis  rating  presents 
tlie  only  miestion  In  tbe  record.  The  appellee 
contends  Uiat  the  motion  was  fatally  defective 
■nd  does  not  raise  the  question  argued.  The 
record  entry  of  tbe  motCao  b  as  foUowa: 

Comes  now  the  defendant,  and  moves  the 
court  for  a  Judgment  upon  the  answers  of  the 
Jury  to  tbe  interrogatoiies  submitted  notwiib- 
sundiog  the  general  verdict,  wUch  motion  is 
in  ibese  wt)rds: 
Stale  of  Indiana  ) 
Carroll  Coun^.  f"' 

In  the  Carroll  Circuit  Court,  May  Ttxm, 
18H9. 

Omk,  Mmr.  MoCUntie, 
va. 

L.  X.  A.  A  a  Rg.  Co, 

The  defendant  files  motion  for  Judgment  on 
tbe  answers  to  ioterrontories,  notwithsiand- 
ing  tlie  general  mdict Ibr  idalDtlff. 

This  motion  was  in  writing  and  was  signed 
by  counsel  fw  the  appellant.  Counsel  for  tbe 
appellee  ai^:  "We  submit  (hat  It  is  no  mo- 
tion at  alL  It  merely  announces  that  the  ap- 
pellee flies  motion,  but  where  is  it?  And  for 
whom  is  judgment  askedf  No  quosllon  was 
presented  by  such  a  paper.  Besides,  as  the 
appellant  did  not  move  for  a  judgmcot  in  its 
favor,  it  is  not  injured  by  tbe  court's  ruling." 

The  motion  Is  certainly  lacking  in  formality 
and  in  certain^.  Bnles  of  practice  and  pro- 
cedure are  necessary  for  the  orderly  conduct 
of  littgatioa,  and  as  aids  in  the  administration 
of  justice.  It  is  no  hardship  to  require  of 
Htigants  substantial  conformity  to  reasonable 
rules.  It  is  possible,  however,  by  an  over 
rigid  and  strict  enforcement  of  tbe  rules  of 

firactice,  to  make  them  hindrances  to  tbe  do- 
ng  of  justice,  rather  than  aids.  When  a  sub- 
stantial controvert  in  fact  exists  between  par- 
ties, which  is  so  presented  that  the  court  can 
apply  the  law  and  adjust  their  rights,  it  would 
not  be  in  accordance  with  the  spirit  of  an 
enlightened  Juri8i»iidenoe  to  refuse  to  do  so 
14L.aA. 


merely  because  of  some  slight  informality,  or 
a  failure  by  one  party  to  comply  strictly  with 
the  rules  of  practice,  in  matters  where  tbe 
informalKy  or  omission  will  not  work  injustice 
or  impose  any  hardship  upon  tbe  oj^Msite 
party.  Thus  applied,  moat  beneficent  rules 
might  oiim  serve  as  intreachmnits  for  in- 
justice. 

In  our  opinion,  notwitbstandiog  the  infor- 
mality and  lack  of  preclsioD  And  certainty  In 
the  motion.  It  is  sufficient  as  a  motion  by  the 
appellee  for  a  judgment  in  its  favor,  audi  it  ia 
our  doty  to  consMer  the  questions  tbua  pre- 
sented. 

The  motion  for  a  judgment  non  eManH  is 
based  upon  tbe  grounds:  (1)  that  tbe  answers 
to  interrogatories  show  that  the  appellee's  dece- 
dent was  guilty  of  contributory  negligence;  {%) 
that  if  this  is  not  true,  tbey  do  show  that  the 
husband  of  tbe  decednt,  with  wbcHU  she  was 
riding  at  the  time  she  was  killed,  was  guilty  of 
negligence,  and  that  bia  negligoice  should  be 
imputed  to  b«,  and  predudea  a  recovery  \ry 
her  administrator. 

A  motion  for  a  judgment  on  sperial  findings, 
notwithstanding  the  general  verdict,  should 
only  be  sustained  when  the  special  findings 
and  the  general  verdict  cannot  be  recmcilei 
with  each  other,  under  any  suppoaable  state  of 
facts  provable  under  the  issues.  Stetena  v. 
Loganaport,  76  Ind.  498;  Pittiburgh.  C.  A  8t. 
L.  R  Go.  V.  Martin.  82  Ind.  476;  Hitgim  v. 
KendaU,  78  Ind.  633;  Louthain  v.  Miller.  8& 
Ind.  lei;  AmiAm  v.  Oaff.  24  Ind.  128;  SItanfr 
V.  Ptnntylvania  Co.  (Ind.)  28  K.  £.  ttep.  616; 
PoomMme  T.  Ztfws.  126  Ind.  81;  CiiuinnaU, 
B.A  1.  B.  Oo,  T.  aifford,  118  Ind.  460.  ia 
West.  Bep.  884. 

The  court  will  not  presume  anything  in  aid 
of  the  special  findinj^,  but  will  mnke  every 
reasonable  presumption  in  favor  of  the  general 
verdict.  PitUburgh,  C.  A  St.  L.  B.  Co.  v. 
Martin,  mpra;  ShoMT  v.  Ptnnatflmnia  Oo. 
tttpra;  PoaejftiUe  v.  Lewia,  tupra,  and  cases 
dted. 

As  above  stated,  the  special  findings  were 
forty-six  in  number.  Tbey  were  also  long, 
and  no  good  purpose  would  be  subserved  by 
incorporating  them  Into  this  opinion.  After  a 
careful  examination,  we  are  of  the  opinion 
that  no  specific  fact  is  found  which  would 
justify  us  in  disregarding  the  general  finding 
that  she  was  free  from  contributory  negligence, 
necessarily  embraced  In  tbe  general  verdict. 

The  principal  argument  of  appellant's  coun- 
sel is  directed  to  the  question  of  imputed  neg* 
ligeoce.  Their  position  is,  that  because  of  tbe 
rdaiions  existing  between  husfaaod  and  wife, 
and  because  of  nis  duly  to  care  for  and  pro- 
tect her,  if  a  wife  pkces  bexsdf  In  her  bus- 
band's  care,  by  riding  in  a  conveyance  driven 
or  controlled  by  him,  and  be  Is  guilty  of  negli- 
gence in  tbe  cootrol  or  management  of  the 
conveyance,  bis  negligence  is  her  neKligence. 
If  she  is  at  the  same  time  hurt  by  tbe  n^ti- 

f;ence  of  another,  being  herself  entirely  nee 
rom  fault,  yet  if  tbe  liusband's  negligence 
contributes  to  ber  Injury,  bis  negligence  will 
be  Imputed  to  her,  and  she  cannot  recover. 

We  cannot  sanction  this  doctrine.  It  was 
expressly  repudiated  by  this  court  in  the  case 
of  Miller  V.  Louia^ilk,  N.  A.  &  C.  B.  Oo.  128 
Ind.  97. 
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There  ere  cases  where  tbe  aegUj^nce  of  one 
peraoD  will  be  imputed  to  another;  but,  as 
stated  io  tbe  case  last  cited,  tbe  extreme  doc- 
trioe  bas  never  beeo  sanctfoDed  by  tbii  court. 
See  also  Michigan  Ottyv.  Boeekling,  132  Ind.  89. 

The  extent  to  which  tbe  doctiineof  imput- 
able  negUeence  is  recognized  in  this  State  la 
thus  stated  Mitchell,  J.,  in  Knightatmen  t. 
Mtugrone,  116  Ind.  121, 134:  "  Before  the  con- 
current oefrligence  of  a  third  person  can  be 
interposed  to  shield  another,  whose  neglect  of 
duty  haa  occasfoned  an  injury  to  one  who  was 
wiuiout  penonal  fault,  it  must  appear  that  tbe 
person  injured  and  tbe  one  whose  negligence 
contributed  to  tbe  Injury  suslaioed  such  a 
relation  to  each  other,  in  respect  to  the  matter 
then  in  progress,  as  tfaat  in  contemplation  of 
law  tbe  negligenl  act  of  the  third  person  was, 
upon  the  principles  of  agency  or  co-operation 
in  a  common  or  Joint  enterprise,  the  act  of  the 
person  injured.  UnUt  such  agency  or  identity 
of  interest  or  purpose  appears,  there  is  no 
sound  principle  upon  which  it  can  be  held 
that  one  who  is  himself  blameless,  and  is  yet 
Injured  hr  tbe  concurrent  wrong  of  two  per- 
sons, shall  not  have  his  remedy  against  one 
who  neglected  a  positive  du^  wbtoh  tbe  Uw 
imposed  upon  him." 

The  court  in  the  same  case  further  says: 
"When  one  accepts  the  invitation  of  another 
to  ride  in  his  carriage,  thereby  bccoming'in 
effect  bis  comparatively  passive  guest,  without 
any  authority  to  direct  or  control  the  conduct 
or  movements  of  tbe  driver,  or  without  reason 
to  suspect  his  prudence  or  competency  to  drive 
Id  a  carefid  and  skillful  manner,  there  is  no 
reason  why  the  want  of  care  of  tbe  latter 
should  be  imputed  to  tbe  toxmect  n  u  to 
14L.K.A. 


deprive  him  of  tbe  rkfat  to  oornpenaatioo  fioB 
one  whose  neglei^  of  doty  baa  leauHed  In  Ui 

inhity." 

We  can  see  no  good  reason  why  the  fore- 
going statement  does  not  apply  to  a  wife  riding 
with  her  husband,  with  as  much  reason  aa  loa 
stranger  riding  with  htm;  nor  why  she  mj 
not  be  in  such  case  a  mere  passive  guest,  witfr 
out  authority  to  direct  or  control  bis  mon 
ments,  and  without  reason  to  suspect  bis  pru- 
dence or  bis  skill.  A  husband  and  wife  mj 
undoubtedly  sustain  such  relaiiona  to  each 
other  in  a  given  case  that  tbe  n^Ujeeoce  of 
one  win  be  impnted  to  the  other.  The  men 
existence  of  the  marital  relation,  however,  vQl 
not  have  that  effect.  In  our  opinion,  tbere 
would  no  more  reason  or  justice  in  a  rule  that 
would  in  cases  of  this  character  inflict  upoo  k 
wife  tbe  consequences  of  her  busbaod'a  Dili- 
gence, solely  and  ftlone  because  of  that  rela- 
tionship, than  to  hold  her  accountable  at  tbe 
bar  of  Eternal  Justice  for  his  sins  because  tbe 
was  his  wife. 

In  the  case  at  bar  tbe  compl^nt  coDtalns  tbe 
following  averment:  "  •  •  ■  her  said  husband 
driving  said  horse  and  managing  and  coa- 
trplling  ^aid  horse  and  buggy,  ue  said  Matilda 
having  do  control  of  ber  said  husband,  and 
no  control  or  management  of  said  horse  and 
bugry." 

iD^'aid  of  the  general  verdict  it  will  he  pre- 
sumed that  this  averment  was  sustained  by  the 
evidence.  It  is  unnecessary  to  express  bdj 
opinion  as  to  the  effect  of  the  special  flndiD^ 
in  showing  negligence  on  the  part  of  the  bus- 
band.  As  the  case  comes  to  us,  it  is  not 
material  whether  be  was  negligent  of  not. 

Judgment  qfirmmtf  vith  cptU. 
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Nettie  B.  DAVIS,  Admx..  etc,  of  Daniel 
C.  Davis,  Deceased,  Plf.  in  Err., 

9. 

AlansoD  E.  HODOHTEUN  et  at. 

(  Neb.  ) 

*▲  maater  la  U&bl«  to  third  persons  (or 

damages  rasulttDg  from  tbe  negliireiioe  of  hla 
aravaota,  onlr  when  tbe  latter  la  acting  within  tbe 
toape  of  Ub  employment 

{December  18, 1810.) 

ERROB  to  tlie  District  Court  for  Jeffenoo 
CouQty  to  review  a  judgment  la  favor  of 
defeodaot  in  an  action  brought  to  recover 
dama^  for  wrongfully  causing  tbe  death  of 
plaintiff's  decedent.  Affirmed. 
•Heed  note  br  Nobvazh  J. 


The  facts  are  stated  In  tbe  opinion. 
Mr.  JTohn  Smob  for  plaintiff  In  error. 
Mmn.  W.  O.  Hasibal  and  Maxqnott. 
Peweese  A  Ball  for  defendaols  in  enor. 

NorraJ,       deUvered  Uie  oirfnion  of  the 

court; 

This  Is  a  proceeding  in  error  to  reverse  the 
judgment  of  tbe  District  Court  of  Jefferson 
County,  sustainine  a  general  demurrer  to  the 
petition  of  the  plalntiff,  and  diamisslog  tbeac- 
tion.  The  petition  alleges:  "(1)  That  she  ts 
admlnlstraUix  of  the  estate  of  Daniel  C.  Davis, 
deceased,  duly  appointed  according  to  law. 
(3)  That  tbe  defeudanta  are  partners  in  trade, 
doing  boafnesa  as  aucb  at  Pairbuir,  in  said 
county,  under  the  Arm  name  and  style  of 
HoughtellD  ft  McDowell.   (8)  That  on  or 


ITOTB.— IffoMttirit^  fwuCer/oraiiaitlto  bysemmta.  t 

Tbe  dootrtne  of  the  earlier  oases  was  that  tbe 
master  wu  not  liable  for  the  willful  wrongful  act 
«f  his  aervaat,  "but  tbe  better  and  more  modern 
rule  dearly  la  that  tbe  mere  nature  of  the  act  Is  not 
the  only  criterion,  tnit  that  the  most  importantteflt 
Is  whether  (be  aot  was  done  in  tbe  courae  of  the 
timploymeot."  Mecbem,  Agenor.  ■  741.  p.  fiSO; 
Inaos  V.  Third  A.ve.  B.  Ca  47  N.  T.  122,  7  Am.  Bep. 
418. 

Where  a  servant  wDlfuUy  whipped  up  his  mas- 
ter's bones  as  he  saw  a  small  boy  about  to  ollmb 
into  tbe  wagon,  throwlog  the  latter  down  and  in- 
juring him,  tiie  master  oanoot  be  held  liable. 
Wright  V.  Wilcox.  U  Wend.  343. 32  Am.  Dec  607. 

Fora  wlUfnl  and  malicious  assacitbr  defendant's 
overseer  upon  the  plaintiff's  slave  temporarily  em- 
ployed by  tbe  defendant,  which  was  not  neonnary 
in  executing  defendant's  orders,  tbe  latter  is  not 
llatile.  UoOoy  v.  HoKowen.  8S  Miss.  tiT,  W  Am. 
Dec  284. 

A  railroad  oompaay  is  uot  liable  for  an  assault 
oommltted  by  Its  flagman  staOoned  at  a  btgbway 
«coasing,  where  be  went  ovtstde  of  the  llmltsof  tbe 
highway  and  indulged  tn  ao  alteroatioa  upon  the 
compaar*B  right  of  way  from  whiob  the  assault  re- 
aolted.  lUliioiBOent.R.Oa.v.BoaB.81iU.App.l7l>, 

A  master  sending  his  servant  t»  talce  poasossloo 
of  fumitore  forfeited  to  him  by  nonpayment  of 
tlteprlueiB  liable  for  a  willful  saeanit  ttyttaeaerv- 
■nt  oommitted  in  getting  the  pmpw^.  Levi  v. 
Brooks,  in  Hate.  60L 

losbruotloss  Co  an  employ^  not  to  commit  an  as* 
■Kult  when  sending  him  to  get  an  organ  wlilofa  is  in 
tbe  pooBosoion  of  another,  knowing  that  tbe  errand 
is  likely  to  exdte  indignation  and  redstaaoe.  will 
not  relieve  the  emptoyer  from  liability  f<Mr  a 
wrongful  assault  by  tbe  employ^  while  engaged  in 
the  busfness  of  selling  and  oarrylng  away  the 
ors«n.  MoClang  v.  Dear  borne,  8  L.  B.  A.  904, 13i 
Fa.  808. 

A  railroad  company  wbioh  t>y  force  took  posses- 
don  of  a  Una  of  road  in  tbe  peaceable  possession 
and  oootrol  of  another  9ompaiiy  Is  liable  to  an  em- 
pkv^  of  the  latter  oompany  for  an  assault  upon 
Um  by  Its  servants  in  thus  taking  ponession. 
Benver  *  R.  O.  B.  Co.  V.  Harris,  Ue  D.  S.  £07,  ao  L. 
ed.  1148. 

Wbore  a  treapaaser,  wttb  the  asslstonee  of  his  aerv- 
■Bt,  was  maintaining  bis  entry  and  poosooslon  by 
fofoe.  be  Is  liable  for  an  assault  by  tbe  servant 
apoD  tbe  owner  oommltted  In  effecting  their  oom- 
■K>n  purpose,  notwithstanding  previous  direcUona 
to  tlie  servant  not  tooommit  an  nssanlt.  Bardenv. 
Felcb.  108  Haas.  IM. 

A  Inodtord,  Who  ^Bccs  a  Writ  for  the  removal  of 


a  tenant  in  the  bands  of  an  officer.  Is  not  liable  tor 
an  assault  committed  by  the  olBcer  in  executing  tbe 
writ.  Sutherland  v.  Ingalls,  6  West.  Bep.  880,  08 

jftch.  on. 

A  drayman  sent  by  apurchaser  to  get  some  goods 
from  defendants'  warehouse  objected  to  receiving 
certain  damaged  packages  and  was  assaulted  by  an 
employ^  of  the  defendants  sent  to  superintend  the 
delivery  of  the  goods.  It  was  held  that  the  defend- 
ants were  not  liable  for  such  assault,  as  tbe  em- 
ploys was  acting  outside  of  tbe  scope  of  big  au- 
thority. Meehan  v.  Morewood,  S2  Hun,  668. 

Plaintiff  went  Into  defendant's  store  to  purchase 
an  nlstur.  and  having  tried  on  one,  defendant's 
floor-walker  approached  and  accused  him  of  being 
a  spy  from  a  rival  store,  and  directed  the  sales- 
woman to  take  the  garment  off  tbe  plaintiff.  Held, 
that  an  assault  was  oommltted  for  whiob  tbe  de- 
fendant was  liable.  Geraty  t.  Stem,  30  Hun,  436. 

A  canal  company  is  not  liable  for  an  assault  by 
its  lock  keeper  upon  a  boatman  passiBg'  through 
the  lock,  committed  under  the  pretext  that  he  bad 
not  paid  his  toll,  none  having  been  demanded  of 
him.  Ware  v.  Baratarla  A  L.  Oacal  Co.  IS  La.  les. 

The  mate  of  a  steamer  suspecting  pbdntlff,  who 
was  a  roustabout  on  that  boat,  of  tampering  with 
some  whlsltey  on  board,  threw  a  missile  and  struck 
plaintiff  in  the  eye.  Held,  thatas  It  was  no  part  of 
the  mate's  duty  to  act  as  watchman  of  the  mer- 
ohandise,  tbe  owners  of  the  boat  were  not  liable. 
Dyer  v.  RIeley,  2B  Ia.  Ann.  8. 

A  packet  company  Is  not  liable  to  a  ^'rouster" 
employed  to  assist  In  unloading  freight  under  the 
direction  of  the  mate  of  a  t>oat,  for  the  blows 
struek  by  tbe  mate,  arising  out  of  a  dispute,  t>e- 
cause  tbe  mate  required  the  "roaster"  to  work 
faster.  Smith  v.  Memphis  *  A.  a  Psoket  Co. 
(Tenn.)  June  S,  1888. 

Where  the  oondnotor  of  a  raflway  train  stops 
Us  train  and  pursues  a  boy  with  a  pistol  tato  bis 
father's  bouse,  etiaea  the  boy  and  carries  him  off  on 
the  train,  the  railway  oompany  Is  not  Kable,  unices 
ttautburlzeeorratlflessuohacts.  Gilliam  v.  South 
*N.  A.  B.  Co.  70  Ala.  288. 

A  railwv  oompany  is  not  Ualde  for  injuries  f»* 
oetved  by  a  bystander,  whom  the  engineer  by 
threats  <tf  personal  vloleDoe  bas  oompelled  to  nn- 
oonide  oars.  New  Orieans,  J.  *  O.  H.  B.  Oo.  v. 
Harrison.  48  Mln.  112. 

J9|/  oorrfer's  servants  ttpofi  yosspngsrs. 

Aamulta  coaunitted  by  the  carrier's  servants 
while  «Jeotlng  eltber  pamsageis  or  tceapasBets 
from  Itaoarrtagea  and  premises  are  not  included  tn 
OM*  note.  The  MahlHty  tor  sueta  aamulta  wlUbo 
treated  In  a  fntuia  nota. 


14  L.  B.  A. 


47 


Digitized  by 


Google 


.798 


Nebraska  Scpbbhb  Coubt. 


about  the  S6tb  dajr  of  March,  A.  D.  1888,  said 
defeadanta  were  in  the  poS9efiF<!oa  of  certain 
prPoiiBea  at  P^irbury,  in  said  county,  wbere- 
on  they  were  engageu  in  the  business  of  feed- 
ing cattle  aud  hoes,  and  bad,  upon  SBid  ptem- 
Isefl,  a  qoaotlty  of  feed  and  provender  for  said 
cattle  and  bnirs;  and  plaintiff  says  defendants 
also  kept  and  employed,  in  and  about  their 
said  bufioess,  a  certain  serrant  and  agent,  one 
Allen  Ircl:  nd,  by  QHme,  for  the  purpose  of 
euarding  said  feed,  and  whose  business  it  was. 
ni  tbe  due  course  of  his  emptnyment  by  mid 
defendants,  to  seize  and  detain  persona  who 
might  be  found  disturbing  such  feed  so  pro- 
vided by  dcffodantfl.  (4)  That  on  said  day 
tbe  snid  Daniel  C.  Davis,  then  Id  full  health 
and  life,  had  occnsi<in  lo  go  and  be  upon  aaid 
premiR's  of  sti'd  defcnilaots,  and  she  says  that 
while  so  there  the  said  defendants,  by  their 


servant  and  agent,  Ireland,  who  was  then  and 
there  present,  and  acttog  for  said  defeodaots 
in  the  due  course  of  his  employmeot  aa  afore- 
said, and  pursuant  to  his  instructions  and  or- 
ders, aliempied  to  seize  and  detain,  witboot 
any  lawful  process  or  varrant,  the  said  Dan- 
iel C.  DflTis.  deceased:  and  pbinilir  aTentbu 
said  defendants  and  tbelr  said  servant  ao  neg- 
ligently, carelessly,  and  unlawfully  managed 
their  raid  bnsiness  and  attempt  that  the  asid 
Daniel  C.  Davis  was  then  and  there  shot 
through  bis  heart  with  a  bullet  from  a  pistol 
then  and  there  negligently,  carelessly,  and  un- 
lawfully- had  and  neld  in  the  bands  of  defend- 
ants' said  servant,  said  Ireland,  and  said  Dan- 
:  iel  C.  Davis  was  then  and  thereby  instantly 
killed.  (5)  Plaintiff  avem  that  the  death  of 
I  said  Daniel  C.  Davis,  as  aforesaid,  was  caused 
I  by  the  wrongful  and  unlawful  act,  ocgtecL. 


1.  During  transportatton, 

a.  Oeneraay. 

Boca  urn  of  tbe  contractual  relation  between  a 
carrier  and  ita  pasaengets  tbe  former  is  llBt>to  for 
every  unjiistiflat^  anault  upon  tbe  latter  by  Ita 
Bcrrants  in  ctiarge  of  tbelr  tranaportation,  ZjOuIs- 
Tille  &  N.  K.  Co.  V.  Whitioaii,  79  Ala.  828;  Sfaerley  v. 
BtUlDBS,  8  Buoh.  147. 8  Am.  Bep.  451;  Wabaeb  B.  Co. 
V.  Savage,  8  West.  Bep.  a»,  110  Ind.  IM:  St.  Louis, 
A.  *  C.  B.  Co  V.  Dalbr.  U  TIL  363-  Godaard  v. 
Grand  Trunk  R.  Co.  SlKe.WSt,S  Am.  Bep.  SO;  Con- 
ger V.  St.  Paul  H.  &  H.  R.  Co.  <S  Mton.  207:  Rick- 
eits  V.  (.Iieaapeake  fr  u.  B.  Co.  T  L.  B.  A.8G1.3S  W. 
Ta.  4:>8:  Stewart  T.  BrookljrD  a  B.  Co.  90  N.  T.  568, 
4S  An.  Bop.  Iffi. 

The  last  case  praoticallr  oremiles  Taaace  v.  Third 
Ave.  R.  Co..  47  N.  T.  122. 7  Am.  Bep.  418,  wblcb  held 
Uiat  the  slreetKW  oomp&njr  was  not  liable  for  the 
act  of  the  eonductor  in  puabing  from  tbe  fdaif onn 
while  tbe  car  was  In  motion  a  paasenaw  who 
wiabed  to  allRht  on  the  ground;  that  It  was  without 
tbe  scope  of  bis  authorttr. 

In  tttewart  v.  Brooklyn  C  B.  Co.,  aupra.  the  court 
says  that  It  was  not  caUled  to  the  mind  of  the  court 
In  the  baars  Case  that  the  tlabUltr  of  the  master  Is 
different  where  tbe  master  owes  a  duty  to  the 
person  wivaved  br  ttie  servant. 

A  tiakeman  who  kloksa  person  as  the  latter  is 
attempting  to  board  a  moving  tnin  renilen  tbe 
company  liable  for  the  Injuries  resulUnit  from  bis 
act  HoUoy  V.  NewTorkCeotB.Co.lODaly,4&3. 

A  railroad  company  cannot  be  made  liable  fur  an 
asaault  upon  «  passenger  by  mere  evidence  ttiat  ttie 
aimsllsnt  onrrled  a  lettered  lantern  and  wore  a 
badge  aud  » lettered  csmft  not  appearing  that  be 
was  In  any  way  omneoted  with  the  operatioa  of  tbe 
train.  Saohrowlts  v.  Atchison,  T.  F.  B.  Co.  87 
Kan.  212. 

Tbe  drenchtnv  of  a  fiaasengar  with  water,  eltber 
n^UgODtly  or  wUltuUy,  Is  a  breatdi  of  Uie  oarrhn^ 
duty  to  carry  pafely.  and  It  Is  immaterial,  upon  the 
qneailon  uf  tbe  oompeiiy*s  liability,  wboiher  it  re- 
sulted from  tbe  fault  of  the  brakeman  or  conduct- 
or, or  of  tmtb  of  them.  Tern  Haute  *  L  B.  Co.  v. 
Jaokson,  81  Ind.  UL 

A  pnracn  deUrlog  to  become  a  passenger  upon  a 
freight  train,  entered  tbe  oabooae  and  tbe  conduct- 
or insotently  refused  to  carry  him,  and  struck  blm 
wltti  his  lantern.  Held,  that  the  railroad  oompeny 
was  llablei  Western  t  A.  B.  Co.  v.  Turner,  72  Ga. 
93,  53  Am.  Bep.  m. 

A  railroad  company  u  liable  for  wanton  conduct 
-  (tf  Itseonduotor  In  embracing  and  Mnloga  female 
paaseoirer  against  her  wIlL  Onlnr  v.  Chicago  St 
K.  w.  R.  Co.  i«  wia.  aw. 

A  ft  reet-iwUway  eompeoy  ia  liable  for  an  assault 
by  a  driver  upon  a  passangnr.-eoasmltied  fo^lbe 
14  li.  R.  A. 


purpose  of  procuring  blm  to  pay  his  fare,  whkii 
the  latter  cLalmed  to  have  onoe  paid.  MalfrfBh"  v. 
Tower  Grove  K.  Co.  67  Mo.  17. 

Where  a  railway  cttndactor,  to  enforce  tbe  paj- 
roent  of  fare,  wrests  from  a  paaaenver  her  p&rw^ 
tbe  oompeny  is  llat>le  for  aaaanlt  and  battery. 
BamsdenT. Beaton*  A.  R.  Oo.  104 Ibaa. U7, •  Am. 
Rep.  200. 

Where  a  panenger  on  a  street- oer  by  mlWake  pat 
too  much  rare  in  the  l>ox  and  was  telmbuntaig 
hlnveir  by  collecting  tares  from  ioooming  paaaen- 
gers,  and  the  driver  removed  him  from  tbe  car  tm 
so  doing.  tlM driver  is  guilty  of  an  asMuH  tor  whUb 
tlie railroad  company  tsllablCb  Coibett  v.TweoSy- 
Urird  Bt.  B.  Co.  4]t  Hun.  087. 

OBrrlera  of  passengera  ify  water  are  under  tto 
same  liablltty  as  those  by  land  for  asssults  by  tbetr 
servants.  Block  v.  Bannerman,  ]0  La.  Ann.  1; 
B.  B.  Springer  Trensp.  Co.  v.  Smith.  U  t>ea.  tK. 

In  Nieto  V.  Clai^  i  CUir.  14S,  CUITord.  any*, 
that  paswngers  on  shipboard  contract  "for  pnit«^ 
tlon  agatnst  personal  rudeoees  from  ail  tliosn  Id 
cliarge  of  tbe  vessel  and  every  wmnton  tntarCer- 
soioe  with  tbelr  perwns."  TOs  ease  wm,  bowevw. 
an  action  by  a  steward  for  betog  dlsota«v«d  in  a. 
torelgD  port,  on  aeoooot  of  a  charge  against  him 
by  a  lady  passenger  of  attempting  to  oommlta  iwp« 
upon  tier. 

In  Pendleton  v.  Kinsley,  S  WS.  4M,  the  pUnW 
offered  to  purchase  a  ticket  for  Us  pawe  upoa 
defendant's  steaml>0Bt  when  he  mbaitoil,  hot  tbe 
clerk  refused  to  change  the  b(D  wMoh  be  offered 
in  payment,  and  later,  uponre<u«ltopayMaflu«. 
tbe  clerk  assaulted  plaintiff  and  fwnoved  Un  to 
anottier  pert  of  tbe  boat.  It  was  hsM  ttat,  al- 
though the  plaintiff  eouM  have  been  remoraJ  tnm 
tbeboatforhlsrefaaidtop«r,yattte  oartlar  was 
liable  for  the  naaault  upon  Mm  wMe  he  was  par- 
mitted  to  remain. 

b.  Effect  of  Tpamatgm**  mlshf  haslsr. 

Where  a  passenger  by  his  nwn  misbehavior,  vhOe 
being  transported,  provokes  a  peraonal  eoooontsr 
between  hlowelf  and  one  of  the  carrier^  easptni  fat 
the  oarrterlsnaillabto.  Sooctv.OBoBnl  IM.  X. 
*KILB.Oo^»Han,  414 

Where  the  steward  and  waiters  of  a  sXwwiboet 
were  Treating  with  rwdeoem  a  rdal^ve  of  a  paMO- 
ger,aad  tbe  latter  tatarfCnd  br  a  proper  t«Mrk. 
and  wasaaaultedbytheniftbetreBplorertallBUBL 
Bryant  V.  Rtob,  im  Xaas^  WOl  •  An.  Bsik  an. 

A  railway  nnasenger,  having  lost  fals  watiA,  ae- 
onsed  a  brskemsn  of  havtng  talna  tt,  and  theaa- 
npoo  tbe  brakeman  straek  Um.  HeU.  that  tbe 
raHroed  company  was  Uable  for  UnaaMolt  CM- 
oagD.*B.B.Oo.T.  nannaa,inilL  Ml,  «  Asa. 
Bep- 88. 

WtasM,  a  pamifer  and  a  hsakauatt  iHvtar  had 
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1881,  Davis  v. 

and  default  of  said  deffodaiits,  and  without 
any  juat  or  sufflcicnt  cause,  provocalion,  or 
fault  on  tbe  pitrt  of  tbe  said  decedent;  that  thev, 
said  dafendaots,  knowiogly  and  iQteDtioually 
employed  said  Ireland  for  the  purpoae  of  aa- 
saiuting  and  attempttDg  to  detalo,  witliout 
process  or  warrant,  persons  who  might  ro  upon 
their  said  premises  as  aforesaid;  and  that  ibey 
welt  knew  that  their  said  servant,  Ireland,  was 
so  armed  with  &aid  pistol  in  their  said  employ- 
ment, and  was  likelv  to  so  negliireDtly,  care- 
lendy,  and  unlawfully  use  tbe  same  in  and 
about  their  said  business  and  employment,  and 
that  great  personal  injury  and  dsms^,  or  loss 
of  life,  was  liable  to  ensue  thereby  and  there- 
from, yet  tfapy,  said  defendants,  notwithstand- 
ing, dM  not  and  would  not  prevent  and  forbid 
their  said  servaot,  but  did  careleesly,  oeKligent- 
I7,  and  UDlawfulfy  permit  bim  in  (he  premises, 


HoffOBTBLnr.  789 

contrary  to  their  dnty  In  that  case.  (6)  Plain 
tiff  further  stales  that  said  Daniel  C.  Davis, 
deceased,  left  surrtvlng  bim  bis  widow,  this 

ElaintllT,  and  tbe  followtofr  named  chiklren, 
is  next  of  kin  and  beirs,  to  wit:  Albert  L. 
Daris,  ased  17  veara;  Georgie  Davis,  afied  H 
years;  May  Davis,  aged  13  yenrt;  Ella  Davis, 
azed  10  years;  Slella  Davis,  aged  Syenrs;  end 
£moiy  Davis,  aged  3  years,~B)l  reMilenls  of 
thesamecounty;  and  she  says  tliat  they  have 
sustained  damages  by  reason  of  tbe  wrongful 
act,  Deslect,  and  defaolt  of  d^endants,  as 
aforesaid,  Jn  tbe  sum  of  five  thousand  ($6,000) 
dollars." 

Thffi  is  an  action  to  recover  damages  for  the 
killing  of  plaintiff's  intestate  by  one  Allen  Ire- 
land, who,  it  is  alleged,  was  at  the  time  in  the 
defeudanta'  employ.  The  general  principle 
that  a  master  is  liule  for  injuries  to  third  per- 


an  alteceaUoD  and  a  personal  encounter  over  the 
removal  ot  the  jwt'senser's  dog  from  tbe  car.  the 
t)ralicman  aftrr wards  assaulted  tbe  pa^'Ofrer  with 
a  poker,  the  ratlroad  company  is  liable  for  the  to- 
Jorfes  so  iuOluted.  Hanson  v.  European  &  N.  A. 
B.  Co.  08  Me.  St,  18  Am.  Rep.  4U. 

A  railroad  eompanj  Is  liable  for  an  assaultbr  Its 
ooaduotoruponapasBenreroQ  Its  train,  notwitb- 
BtandloK  opprobrious  languase  was  u^  by  the 
paaseaffer  to  tbe  conductor  (Uoftglos  v,  Chicago  k 
A.  B.  Co.  18  IlL  App.  HSOn  and  fur  an  aaeault  by  one 
of  its  employfis  upon  a  person  who  has  eoterod  a 
car  to  become  a  pasaengo',  altbough  without  a 
ticket  inin<d8Cent.B.Oo.T.8faeehan,S9Ill.Ap|>. 
«L 

A  street-railway  company  fs  liable  for  tbe  act  of 
a  driver  of  a  car  In  wronnf  uUy  throwing  a  passen- 
ger off  from  tbe  front  platform,  tbe  former  having 
been  angoed  because  tbe  passenger  rang  up  the 
oonduotor.  Lyooa  v.  Broadway  &  8.  A.  B.  Uo.  3t 

N.  T.a.  B.m. 

c.  hmdU,  thtaatt,  tOmtne  Imiyptaoe. 

A  street  railway  eumpany  ts  Itatile  to  a  VBsmntrer 
forhisiiltsaiMldefamattoa  Infllotad  upon  him  by 
tbe  driver  otftli* oar.  LalltteT.NewOrleansClty* 
U  B.  On.  a«J  12  Ii.  B.  A. 

AralUaad  onmpsny  is  not  liable  toa  paMeoger 
faeoauae  tlie  oonduetor  used  InsuHIng  language  to 
Um  In  a  dispute  arising  between  ttaem  over  the 
iWlureof  tbetiAi  to  stop  at  tbe  stattiHi  for  which 
thoeondootor  had  taken  the  passsagert  ticket, 
fbrbern  BrieB.  Oo.  6  Ron,  sr. 

A  rallraad  eompany  Is  liable  for  the  abnsfve  lan- 
guage used  by  Its  servant  In  tbe  scope  of  bis  em- 
ployiDent-  to  a  passenger  whom  he  has  hisely 
censed  So  be  hnprtooned.  MnMrl  t.  Manhattan 
Bier.  R.  Co.  as  N.  T.  8.  B.  A 

A  shipowner  Is  Hable  to  a  female  passenger  for 
ill  treatment  by  the  master,  conslBttng  of  ^nWtTtnl 
obaoenlty,  tanmodest  oooduot  and  oonfloement  to 
her  cabin  by  threats  (rf  personal  Injury  and  of  re* 
fusal  to  give  her  proper  food.  Chambeitein  v. 
Chandler,  3  Mason,  MS;  Eeene  r.  Usardt,  5  I«. 
481.  0  La.  SISl 

Wfaere  a  brakemao  refused  to  allow  a  passenger 
to  paas  out  of  one  ear  into  tite  next  while  tin  train 
was  in  motkto,  there  being  no  rule  of  the  eompany 
forbidding  Buoh  paflfdng,  the  railroad  company  Is 
liable  for  opprol)rlo^a  language  and  an  asuult  by 
tbe  brak^man  during  an  altMvation  arlriiig  out  of 
suota  refusaL  Atlanta  AW.  P.  B.  Oe.  t.  Condor. 

2.  At  ttaUom;  hefon  and  afUr  tmttuportaMon. 

A  carrier    oottesponslblefora  persons!  astiault 
ttyttsservantapon  a  passenger  after  the  letter's 
removal  from  thsoanlage  bait  been  effected-  &ds 
V.  Matrop<riUan  B.  Co.  48  Mo.  Af^  SBS. 
34  L.KA. 


A  street-railway  oompany  is  liable toa  passenger 
fora  battery  by  aoonductoroommlttedflrston  tlio 
oar  and  repeated  shortly  afterwards  at  the  ofBce 
of  the  superintendent,  whtther  tbe  passenger  had 
gone  to  make  oomplalot  to  the  superintendent. 
Savannah  St.  ft  B.  B.  On.  v.  Bryan  (Qa.J  Nov.  SI. 
IflSa 

A  passenger  on  a  streot-car,  having  been  lusulted 
by  the  drlvw,  replied  that  he  should  report  him, 
and  left  the  oar,  to  proceed  a  abort  dlstanoe  for- 
ward to  the  company's  ofBoos  and  stables,  where 
the  car  would  stop  to  change  horses,  but  without 
telling  the  driver  of  bis  Intention  to  resume  his 
Journey  on  the  car.  Tbe  driver  betore  reaching 
the  stables,  left  his  car  and  assaulted  the  plaintiff. 
Held,  that  the  plaintltt  bad  ceased  to  occupy  the  re* 
liUloa  of  a  passenger,  and  that  tbe  oompany  was 
notUahle.  Central  B.  Co.  v.  Peacock,  60  Md.  257. 

A  street-mtlway  oompany  is  liable  for  an  assault 
by  Its  driver  upon  a  passenger  after  the  latter  hHd 
lefttbecar.  on  account  of  Insults  by  tbe  driver, 
where  tbe  sesautt  was  a  direct  oonttonance  of  the 
abu*e  begun  on  tbe  car.  Wise  v.  Covlngttm  ft  G. 
St.  R.  Co.  (Ky.)  18  Ky.  L.  Rep.  Ua 

Where  the  oonduotor  of  a  train  called  a  passen- 
ger outside  the  car  at  an  intermediate  station  and 
assaulted  bim,  the  railroad  oompany  was  held 
UaUe.  Peeplesv.  Brunswick  ft  A.  B.  Co.  SO  Oa.S8l. 

A  railroad  company  la  liable  for  assaults  l>y  its 
employes  upon  persons  upon  its  premises  for  the 
purpose  of  getting  bogi^ge  oheoked,  as  well  as 
uponpassenitecaon  Itsoais^  Qasway  v.  Atlanta* 

w.p.B.oo.i»na.a& 

Where  ao  intending  passenger*  by  Importuning 
a  baggageman  to  oheok  Us  baggage,  and  by  vio- 
lent language,  provokedapersonalquarrel,  during 
which  tbe  baggagenian  struck  bim,  tbe  oHrrfer  Is 
notllableforsoohassault.  Little  Miami  EL  Co.  v. 
Wetmore.  19  Obk)  St,  m 

Where  the  tdctet  agent  of  a  eanter  foHcd  and  re- 
fused to  return  the  proper  obange  to  the  purobaser 
of  a  ticket,  and  when  the  latter  Importuned  bfm 
for  tbe  same  oame  out  and  assaulted  bbn,  the  car- 
rier is  mOo.  Vlek  T,  Chicago  ft  N.  W.  B.  Co.  68 
Wis.  460. 

For  an  assault  committed  by  its  servants  at  a  sta- 
tion upon  ao  tntendlng  passenger,  arising  out  of 
the  produolton  of  bis  ticket,  after  which  it  was  the 
duty  <tftheservantto  look,  the eon^iaay  Is  liable. 
Smith  V.  South  Eastern  B.  C%  39  L.  J.  a  P.  9t9.. 

A  railroad  company  Is  liable  for  the  act  of  Its 
porter  In  puhing  a  passenger  out  of  a  carriage  un- 
der tbe  erroneous  Impression  that  he  was  embark- 
ing on  the  wrong  train,  it  belogpart  of  the  poner's 
duty  to  see  that  tbe  nassoogois  take  tiie  right 
trains.  Bavley  v.  Manchester,  b.  ft  L.  B.  Go.  .U  B. 
?aP.4l^ affirmed  L.  R.8aP.148. 

Whereabrakeman  atationedto  prevent  passeo- 
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fiODS  resuItlDg  from  the  negligeoce  of  the  serv- 
ant  while  Id  the  line  of  ois  empliwiiient  b 
familiar.  It  is  equally  well  aettled  that  a  mas- 
ter Is  not  responsible  for  the  willful  and  tor- 
tious act  of  his  serrsot  committed  outside  of 
the  scope  of  bis  emploTmeDt.  Miller  v.  Bur- 
lington d  M.  R.  Go.  9  Neb.  819;  TulUr  v. 
Vogfit,  18  Di.  277;  Oxford  v.  Peter.  28  111.  434; 
Moir  V.  EopiHnt,  10  111.  818.  68  Am.  Dec.  8IS; 
De  Gamp  v.  Stinittippi  d  Jf.  B.  Co.  13  Iowa, 
848;  Cooke  "v.  lUinoii  Cent.  KCo.W  Iowa,  208; 
Gartfr  v.  LouiwUle,  N.  A.  A  G.  R.  Go.  98  Ind. 
552;  NobktviUe  A  E.  Orariei  Road  Co.  v.  Cause, 
76  Ind.  142;  MeeJtan  v.  Morewood,  52  Hud.  566; 
Lamtte  V.  New  Orleant  City  A  L.  R.  Co.  (L«.) 
12  L.  It  A,  337;  Fraser  v.  Freeman,  43  N.  T. 
566;  Cooley,  Torts,  538  ei  teq. 

The  sumcicDcy  of  the  petiiioa,  therefore, 
depends  upon  whether  it  cbaq«s  that  the  act 
of  killing  Davis  was  done  lo  the  prosecatioD 
of  the  defendaDfs  business,  and  within  tiie 


range  of  the  semnt's  empl<^ment.  The  third 
paragraph  of  the  petition  charges  that  Alien 
Ireland  was  emplOTed  by  the  defendants  to 
guard  oertain  feed  lielongloK  to  them  upon 
their  premises,  and  to  seize  and  detain  persoos 
who  might  be  found  disturbing  such  feed. 
This  is  the  only  allegatiou  of  fact  in  (be  entire 
plefldlng  relating  to  the  nature  and  scope  of 
Ireland^  employment  As  to  the  act  of  kill- 
ing, it  is  averred,  in  effect,  that  the  deceased 
had  occssioQ  to  bo  upon  defendants'  premises, 
and  while  so  there  said  Ireland,  in  attempting 
to  seize  and  detain  said  Davis,  negligentlj. 
carelessly,  and  unlawfully  sbtrt  and  killed  bim. 
There  is  no  allegation  that  Davis  was  molest- 
ing the  feed,  or  attempting  so  to  do,  or  that  it 
was  any  part  of  Ireland's  duty  to  seize  and  ar- 
reat  persons  who  liappened  to  be  upon  tba 
premises,  except  those  who  were  there  Xtx  a 
specified  purpose.  It  Is  obvious  that  the  avcr^ 
ment  in  the  fourth  paragrqih  of  the  petition. 


iren  from  entering  the  oars  without  tlclcets,  setwd, 
struck  and  thrust  from  the  car  one  attempting  to 
enter  'without  a  tichet,  the  brakeman  and  the  com- 
paoj  are  Jolotljr  or  seTerally  liable  for  the  assault. 
Priest  V.  Hudson  River  B.  Co.  40  How.  Pr.  ISA. 

In  McKlnler  v.  Chicago  4  N.  W.  B.  Co., «  Iowa. 
814.  a  brakeman  stationed  at  the  door  of  a  car  to 
prevent  gentlemen  unaccompaoied  ladles  to  en- 
ter. wUlf  iilly  and  crimlnallr  assaulted  a  gmtleman 
who  attempted  to  enter  alone.  It  was  held  that 
the  companr  was  liable. 

The  carrier  la  liable  for  a  willful  atsault  br  Its 
eervant  upon  a  person,  who  having  been  refused  a 
ticket  for  alleged  intoxication  Is  leaving  the  sta- 
tion, it  being  a  questioD  for  the  lur^  whett>er  the 
serraDt  was  aoUng  within  Uie  scope  of  hisemplor- 
ment  HoKeroan^v.  Ifanhattanl^  Co.  M  Jonea  * 
8.8U. 

J3V  Knunte  i^«l«eiHita  wwl  fiotdoe  Mr  coiRfNmfot. 

A  railwar  oompanjr  Is  liable  to  apassenger  for  an 
iisetauit  upon  blm  by  a  porter  of  a  aloeplntf  our  of 
the  train,  committed  by  the  porter  while  in  the  dis- 
charge of  his  duties.  Dwinelle  v.  New  Fork  Cent, 
ft  U.  B.  R.  Co.  8I»  B.  A.  S4, 180  N.  Y.  117. 

The  railwar  oompaoy  is  liable  for  a  wlllfnl  as- 
sault by  the  porter  of  a  palace  oar  upon  a  paasen- 
irer  of  one  of  the  OfHnmou  ooaobes,  wbo  entered 
the  palace  oar  and  asked  permlasUm  to  use  the 
wash  basin  tbeteln.  VUUamsT.Pollman  P.  Oar 
Co.  40  La.  Aon.  UT. 

But  the  palaoO-car  company  Is  not  liable  foreuch 
assaolt.  waUams  Pullman  P.  Car  Co.  40  la. 
Ann.  87. 

A  sleeping-car  company  li  liable  tvt  an  Indecent 
assault  by  the  porter  of  Its  car  upon  a  female  p«»- 
senicer  occupying  a  tierth  tbereltL  CkmfMI  v. 
Pullmao  P.  Car  Co.  4»Fed.  Hep.  W. 

A  pafwenger  on  apalaoe  car  baanoright  of  action 
against  the  palace-car  company  fOr  rudenen  of  fta 
porter  toward  Ua  wfaiob  resulted  from  his  own 
nnreasonatalenid  angry  denwods.  Pnliman  Pal- 
ace Ckr  Co.    Bhrman,  (15  Miss.  888. 

IFftere  oisatiU  ruiiUt'4»  deaUL 

A  person  engaged  In  steeUng  a  ride  on  a  freight 
train,  and  havlnicbssa  suspected  of  breaking  into 
acsr,  was  shot  and  kUledtqr  a  brakeman.  It  was 
held  that  the  railway  company  was  not  liable  to 
his  personal  representative  for  such  killing,  wheth- 
er tbe  Bhootfog  was  wUHully  or  naUoiouaiy  done, 
astheooekaMwasmnntiig  away  and  refused  to 
stop  wben  baited.  OutOia  r.  tonlBvtlla^  N.  O.  ft 
V.B.Go.48La.  A9B.«7. 

A  TsUwaycompanylsohrttlrUatdennaerlSinoir 

14L.K.A. 


tbe  Code  for  a  homicide  committed  by  Its  station 
agent  In  a  fit  of  mania,  where  it  employed  l)tm  wttfa 
knowledge  that  he  was  subject  to  homtcMal  mania 
at  interval&  OwisUan  v.  Columbus  ft  S.  K  Oo.  98 
Ga.  4fl0. 

Where  a  passenger  was  assaulted  by  a  servant  of 
tite  carrier  and  received  injuries  from  whltdi  be 
dled«  his  adminlstretor  can  recover  from  the  car* 
Tier  tor  tbe  phyaical  and  mental  suffering  of  his  In- 
testate from  the  time  of  the  asMuIt  up  to  bis  death. 
Winnegar  v.  Oential  Pas.  B.  Co.  86  Ky.  6CT. 

Where  the  landlord  and  bis  servant  unlawfully 
attempted  to  enter  tbe  demised  premises  against 
the  reststanoe  of  the  tenant,  and  tbe  servant  of  faia 
own  motion  shot  the  tenant.  In  a  dvll  action  for 
damages  for  the  death  so  caused.  It  Is  error  to  re- 
fuse to  charge  the  Jury  that  tbe  master  is  not  U*- 
ble  if  tbe  servant  fired  the  diot  with  the  premedi- 
tated design  to  effect  tbe  death  of  the  ♦■^lant. 
leaser  r.  Freeman,  48  N.  Y.  W. 

AUea.  J„  in  the  last  esse  says:  "By  the  lefoaal 
to  oharge  as  requested,  the  judge  lieU  ttaa  deCeod- 
ant  liable  tor  tbe  willful  and  maUdoaa,  as  weU  m 
criminal,  act  of  H.  (the  servants  Then  was  no 
quallfloatlonor  limitation  of  tbe  nspoaaAiU^  of 
tbe  defendant  for  the  acts  (tf  fall  agents;  bat  towns 
declared  obaiveable  for  everything  tliat  wan  dans 
by  tbcm,  wbether  in  tto  coarse  of  iliiimi|iliij  awl 
and  at  the  Instigation  <tf  tbe  deCendantt  orof  llMlr 
own  volition,  to  tilect  their  own  purpose,  or  U 
gratify  their  own  naUoe.  TbelawdoeinoSolnicn 
amaaterforthamallelousaotoCthesaHaat.*'  Sen 
YanderbtttT.BiobBondT.Cnbi  M.T.Ail  Ab. 
X»eo.  aUk  Graft  V.  Alteon.  4  Bam.  *  AM.  «k 

ficmcdv  In  rem. 

trader  the  UUnols  Act  of  Veb.  18,  isar.  iwoviatt^ 
that  steamboats  navigating  tbe  rivera  wttUn  and 
bordering  upon  that  State  are  llsUetn  an  aotkm 
In  nm  "for  any  damage  or  Injury  done  br  ttn 
captain  or  mate  or  other  oOcer  thereof,  or  by  any 
person  under  the  order  or  sanction  of  ettber  of 
them  to  any  person  who  may  be  a  iiamr iigi  i  or 
band  on  sodi  steamboat.**  It  was  held  that  an  no* 
tlon  of  trespas  ooold  be  maintained  ai^tnattte 
steamboat  for  an  assault  and  battery  by  tbe  mate< 
of  tbe  Imat  upon  tbe  passenger  wlibe  socb  boat 
was  navigating  a  river  witUn  or  boideiJug  upon 
thatBtat*.  I^  V.  F. Z.  Anbory. 88 DL  418; 81 
Am.  Deo.8B8. 

Underatdmilar  Ohio  statatt  ft  Is  btM  tbatan 
action  cannot  be  maintained  against  tbe  Iwat  fer 
an  assault  c<mimitted  theiecmwlthoat  tbe  State  oC 
Ohio.  The  Oiamplon  t.  Jaolseo,  M  <Mtlo,  n. 

 j.o.a 
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that  Irdand  "was  actiog  for  said  defmdants 
in  the  diie  course  of  hte  employmeDt  as  afwe- 
said,  aod,  pursuant  to  bia  iastrucUoDa  and  oi- 
ders.  attempted  to  seize  and  detain,"  la  a  mere 
cooclusiou,  and  not  a  statemeiit  of  any  fact, 
sbowing  ibat  tbe  attempted  seizure  and  deten- 
tion of  Davis  was  n itbin  tbe  range  and  auLbor- 
ity  of  Ireland's  duties.  Likewise  tbe  allega- 
tion in  tbe  flftb  paragrapb,  tbat  Davis'  death 
"was  caused  by  tbe  wrongful  and  unlawful 
act.  neglect,  and  default  oT  said  defendants," 
is  the  statement  of  a  conciusion  of  law,  which 
tbe  demurrer  does  not  admit  It  is  only  facts 
tbat  are  well  pleaded  which  are  confessed  by 

Soeral  demurrer.  So  far  as  tbe  aHe^ation's 
tbe  petition  are  concerned,  or  tbe  legiiimaie 
inferenoes  to  be  drawn  therefrom,  mland's 
employment  was  eidnstrely  in  guarding  and 
protecting  tbe  feed,  and  the  wrong  charged 
was  sometbing  which  bis  agency  did  not  oon-. 
template,  and  whicb  be  could  not  lawfully  do 
in  tbe  name  of  tbe  defendants.  His  business 
no  more  contemplated  tbe  seizure  of  a  person 
who  was  up<Hi  toe  ^endanta'  premises  tor  a 
lawful  purpose  than  it  did  tbe  arrest  aod  de- 
tention of  a  person  lawfully  passing  along  tbe 
public  highway  near  tbe  property,  aod  in 
neither  case  would  tbe  defendants  be  liable 
for  tbe  act.  The  test  of  a  master's  liability  is 
not  whether  a  given  act  was  done  during  tbe 
existence  of  the  servant's  employment,  but 
whether  it  was  committed  in  the  prosecution 
of  tbe  roaster's  business.  As  was  well  said 
by  Mitchell,  J.,  in  tbe  course  of  his  opinion  in 
Morier  v.  St.  Fani,  M.  &  M.  R.  Co.,ZX  Minn. 
851:  "Beyond  the  scope  of  bis  employment, 
tbe  servant  is  as  much  a  stranger  to  his  master 
as  any  tbird  person.  Tbe  master  is  only  re- 
sponsible so  krag  as  tbe  servant  can  be  siud  to 
be  dfriim  the  act,  in  the  doing  of  which  he  is 


guUty  of  DHtUgence,  in  the  coone  of  his  em- 
I^oyment.  &.  master  is  not  xe^xtnsible  for 
any  act  or  omtsBkn  of  bis  serrsnt  which  is  not 
connected  with  tbe  business  in  which  be  serves 
him,  and  does  not  hafHKn  In  the  course  of  bia 
employment;  and  In  aetermioing  whether  a 
particular  act  is  done  in  the  course  of  the  serv- 
ant's employment,  it  Is  proper  flrst  to  inquire 
whether  the  servant  was  at  the  time  engaged 
in  serving  his  master.  If  tbe  act  be  done  while 
the  servant  is  at  liberty  from  the  service,  and 
pursuing  bis  own  ends  exclnsivdy,  the  ma^er  la 
not  responsible.  If  the  servant  was,  at  the  time 
when  the  injury  was  Inflicted,  acting  for  him- 
self, and  his  own  master  pro  tempore,  the  master 
is  not  liable.  Zf  the  servant  step  aside  from 
his  master's  business,  for  however  short  a  time, 
to  do  an  act  not  connected  wIUi  such  business, 
tbe  relation  of  master  and  servant  is  for  the 
time  su^nded.  Sucb,  variously  expressed,  is 
the  uniform  doctrine  laid  down  by  all  author- 
ities." Qoldeii  V.  Netebrand,  63  Iowa,  59,  was 
where  a  servant  employed  to  guard  a  brewery 
shot  aod  killed  a  person  who  had  been  dam- 
aging tbe  property,  but  was  retreating  when 
abot.  It  was  decioed  tbat  the  killing  was  not 
done  In  the  line  of  the  servants  duty,  and  tbat 
tbe  master  was  not  liable  therefw.  To  tbe 
same  effect  Is  Candiffv.  Louit^Ue.  A*.  0.  d  T. 
ROo.42htL  Ann.  477. 

The  fair  conatrucUon  of  the  language  of  tbe 
petition  shows  that  the  hilling  of  Davis  was 
tbe  willful  and  intentional  act  of  Ircdand,  com- 
mitted outside  of  tbe  course  of  bia  employment, 
and  for  which  tbe  defendants  are  not  respon- 
sible. We  are  of  tbe  opinion  that  the  petition 
fails  to  state  a  cause  of  action,  and  the  demur- 
rer was  properly  sustained. 

Tha  judgment  m  af^rnud.  t 

The  other  Tiiniges  coieur. 


PENNSYLVANIA  SUPREME  COURT. 


Thomas  L.  LONO»  Ap^,, 
PENNSYLVANIA  R.  CO. 


-Pa.. 


\%  Hegrllceaee  ia  not  preaamed  In  owe 
of  loaa  of  property  in  the  haada  of  a 
carrier,  by  a  Hood  wtilch  is  so  unprecedeoted 
as  to  be  properly  considered  an  act  of  God  or  In- 
evltaMe  accident. 

8.  The  Johnatown  flofMl  of  1889.  which 
wms  of  such  extntord  Inary  character 
thatapartj-waa  not  bound  to  antici- 
pate or  provide  agaliiHt  It,  and  which  came  with 
such  BuddeoDces  and  power  that  escape  from  It 
was  ImposBlble,  was  an  laevitablo  accfdentoract 
of  God  in  respect  to  the  loss  of  ba^iraire  on  a  rail- 
read  train,  where  the  ntmost  care  was  exercised 
by  tbefSffentB  and  employte  of  the  carrier  to  es- 
cape tbe  donireTB  of  which  they  had  knowledse 
OK  reasonable  gronnd  of  apprebenslon. 

 (Ftetffuaryl^iaW.) 

iron.— Vor  note  on  aot  of  God  as  an  excuse  for 
a  earner^  Caflura  to  perform  Hs  oontraot.  eee 
BIyUw  r.  Denver*  U.  G.  R.  Oou  'floloj  11 L.  B.  A. 
•Ifi.  .  
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A  PPEAL  by  ptaintlfT  from  a  Judgment  of 
O.  the  Court  of  Common  Pleas,  No.  4,  for 
Philadelphia  Oounty,  in  favor  of  defendant 
in  an  action  brought  to  recover  tbe  value  of 
certain  trunks  and  their  contents  which 
were  dellTered  to  defendant  tot  transporia- 
Uon  but  never  recdved  back  from  It.  Af- 
firmed, 

The  facts  arc  stated  In  tbe  opinion. 

Mr.  D.  Webster  Douflrberty.  for  appel- 
lant: 

The  train  remained  in  the  place  wbere  the 
flood  struck  it  for  five  hours  and  a  half  before 
tbe  flood  came. 

It  was  developed  b^  tbe  crois-ezamioation 
of  defendant's  own  witnesses  that  the  dam  sev- 
enty or  eighty  feet  high,  400  feet  wide  at  the 
narrowest  point,  a  half  ^mlle  at  the  widest 
and  two  nules  in  length,  was  known  to  the  de- 
fendant's officials  to  be  breaking  n^ly  four 
hours  before  tbe  train  was  destroyed.  That 
tbe  train  was  in  tbe  direct  course  of  tbe  floo<l 
when  tbe  final  break  would  take  place,  and 
that  it  could  have  been  moved  beyond  Johns- 
town to  a  place  of  safety,  and,  further,  tbatall 
these  facts  were  known  to  Uie  yard-master  at 
Conemaugh,  In  whose  care  the  train  then  was. 
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for  oTtT  two  lioan  before  [Qie  dettntdini  d 

(be  trsio. 

DefendfiDt'i  teslfmony  failed  to  establish 
tbut  Ibe  brvakhi^of  the  dam  and  the  conse- 
qaent  Qood  was  the  "act  of  God." 

A  commoa  carrier  Is  aTirlualinsDrera^inat 
all  risks  of  loss  or  iaiury,  save  those  by  the  act 
of  Qod  aod  tbe  poblie  enemy. 

8cboalcr,  fiKilm. 

Breo  if  tbe  breaklog  of  tbe  dnm  was  tbe 
"act  of  God,"  tbe  dtfendaot  raonot  be  re- 
leased from  respoDsibility  if  it  failed  to  exer- 
<»8e  tbe  care  aod  ekili  required  under  tbe  ez- 
tniordinary  circumslances  with  which  it  was 
confronted. 

When  a  common  carrier  discovers  itself  in 
peril  by  tneritable  acciilent,  the  law  rcttuires 
It  to  exercise  extraordinary  care,  skill  ana  fore- 
siftbt.  [n  great  dvufer,  great  care  is  tbe  or- 
dinary care  of  prudent  men. 

Morritffn  t.  Davis.  20  Pa.  177,  67  Am.  Dec. 
695. 

•  If  tbe  carrier  show  cause  which  tbe  law  ad- 
mita  to  be  aufflcieDlly  serioaB  to  be  called  In- 
evitable, (be  law  demands  tbnt  be  shall  com- 
plete bis  excuse  by  showing  that  in  tbe  midst 
of  the  danger  be  exerted  alT  tbe  i^ill  and  care 
be  could  to  avoid  iL 
Z/oyi  V.  Kmat^,  41  Fa.  884.  BO  Am.  Dec. 

m. 

It  was  purely  a  question  tas  the  jury  to  say 
whether  the  defendant  bad  esuUIabed  the 

necessary  facts  to  its  satisfaction. 

Penn$!/lvania  R.  Go.  v.  MiUer,  87  Pa.  899; 
Benntylvania  R.  Co.  v,  Wein,  87  Pa.  447; 
Bpear  v.  Pk  ladelp/tia.  W.itB.B.  Go.  11  Cent. 
Rep.  64S.119  Pa.  61:  KeUg  v.  MeGOm,  1B7 
Fa.  443. 

Mr.  David  W.  Sellers,  for  appellee: 
The  carrier  is  not  lisUe  for  loss  or  damage 
caused  by  tbe  act  of  God.  The  act  of  God  is 
natural  necessity.  Accidents  produced  by 
physical  causes  which  are  irresistible,  as,  tor 
oxatnple,  winds  and  stnrms  or  a  sudoen  gust 
of  wind,  by  ligbtoing,  inundations,  or  earth- 
quake, sudden  death  or  illness,  are  occasioned 
by  the  act  of  God,  and  the  carrier  is  excused. 

Cbitty,  Common  Carriers,  p.  86;  Coggs  v. 
Bernard,  3  Ld.  Baym.  909.  1  Smith,  Lead. 
Cas.  5th  Am.  ed.  pp.  81S-S16,  naU. 

Williajaa.  </..  delivered  the  opinioa  of  the 

court: 

This  is  what,  under  the  pracUce  prior  to 
1887,  would  have  been  called  an  "action  of 
trover."  It  is  broaf<bt  to  recover  the  value  of 
two  trucks  and  tbeir  contents,  delivered  to 
the  defendant  Company  in  Cincinnati  for 
transportation  to  Wasnfoglon.  When  the 
,  plnintifl  pre^nted  bis  bageage  checks  at  tbe 
defendant's  station  in  Washington,  and  asked 
for  his  trunks,  they  were  not  delivered.  This 
action  was  then  brought.  The  course  of  the 
trini  is  shown  by  the  opening  paragraph  in 
tlie  printed  anru'roent  of  tbe  appellant  It  is 
as  follows:  "It  was  conceded  by  the  defend- 
ant tbat  plaintiff's  goods  were  d.uly  received 
1)V  it.  to  be  forwarded  from  Cincinnati  to 
>^'asbio&:ton;  and  it  was  conceded  by  tlie 
plaintiff  that  tbe  goods  were  on  Uie  day  ex- 
press, whicb  was  destroyed  by  tlie  flood  from 
the  South  Fwk  dam,  at  Conemau)^,  on  May 
31si,  IStitg."  It  only  icmaiiied  for  uw  plaintiff 
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to  show  Oie  vdue  cf  bis  goods  hi  order  to 
complete  his  caie.   For  the  defendant  U  was 

necessary  to  supplement  the  admission 
proof  showioir  tbat  tbe  liood  was  of  «q» 
extraimliDary  cbHracier  tbat  it  was  not  bcraod 
to  anticipate  or  provide  against  it;  snd  that  it 
came  with  such  su  Idenoess  and  power  tbat 
escape  from  it  was  impossible.  Several  wit- 
nesses were  called  by  the  defendant  for  this 
purpose.  They  repeated  tbe  story  of  tbe  great 
rain-storm  tliat  preceded  tbe  bursting  of  tbe 
South  Fork  dam;  of  the  rapidly  rising  river, 
spreading  beyond  its  banks,  and  ionndating 
portions  of  the  city  of  Johnstown;  of  tamf 
slides  and  other  difficulties  tbat  beset  tiie 
movement  of  trains;  of  tbe  runuiog  of  ibe  ill- 
fated  day  express  into  tbe  yard  at  Cooemaugh 
for  safely,  aod  to  await  orders;  and  then  ctf 
Ute  sppaTling  wall  of  wster  that  came  moving 
down  the  narrow  valley,  sweeping  awar  what- 
ever was  in  its  path,  trees  and  dwellinza.  mills 
and  factories,  engines  and  cais,  with  a  fory 
tbat  was  abeololely  reeistlesB.  The  ofllcera  aod 
aaents  of  tbe  detaadaat  at  IMttibargfa  and  at 
Johnstown  and  Oonemaugh,  on  wbom  tbe 
movement  of  trains  depended,  were  called, 
and  testified  to  tbe  precautions  taken  to  guard 
against  accident  to  tbe  traiiu  under  their  con- 
trol. They  told  of  tbe  information  tlut  came 
to  them,  of  tbe  daugeia  they  knew  to  exiA, 
and  tbose  tbey  apimhended  ai  probaMe.  and 
what  efforts  tbey  made  to  escape  tbem  and 
secure  safety  for  tbeir  passengers,  their  em- 
ployes, and  the  freight  with  which  their  cat* 
were  laden.  It  was  not  denied  on  the  trial, 
and  it  f»nld  not  be  npou  tbe  evidence  before 
us,  tbat  these  officers  and  asenta  d>d  what 
they  fuUy  believed  was  tbe  beat  lUng  to  do, 
as  tbey  nnderstood  the  situatliHi.  Not  a  wit- 
ness was  called  by  tbe  plaintiff  to  testify  to 
any  act  or  omimion  by  tbe  defendant's  agents 
or  employes  from  wbicb  want  of  care  could  be 
incurred,  but  tbe  case  was  left  where  tbe  tes- 
timony of  the  defendant's  witoesses  left  it 
There  was,  then,  no  question  of  cre<tibility  to 
be  settled,  and  no  conflict  in  tbe  evidence. 
Tbe  case  depended  on  the  effect  of  tbe  admis- 
sions and  the  uncontroverted  teetlmony.  Tbe 
defendant  admitted  the  contract  to  carry,  and 
tbe  receipt  of  the  {poods,  and  excused  the  non- 
delivery by  showing  tbeir  destruction  in  a 
flood  of  such  unprecedented  character  as  U 
could  Dcilher  be  expected  to  foresee  nor  provide 
against.  This  made  a  complete  defense,  aod 
it  was  proper  for  the  judge  to  say  so;  and,  as 
no  single  fact  in  tbe  series  was  controverted, 
it  was  right  for  him  to  direct  the  verdict 

But  tbe  able  counsel  for  the  plaintiff  insists 
tbat  in  this  case  there  was  a  legal  presumption 
of  negligence  in  Ibe  carrier  tbat  took  tbe  Ques- 
tion to  Q»  jury  under  tbe  authority  of  imear 
V.  PJUtaMpliia.  W.AB.R.  Co.,  119  Pa.  CI.  11 
Cent.  Rep.  648,  and  kindred  cases.  We  do  not 
think  so.  Spear  was  a  passenger  on  board 
tbe  deffoidaot's  boat  After  the  carriage  actu- 
ally began,  an  explosion  took  ^oe  on  tbe 
boat,  by  which  he  was  injured.  Tbe  plaintiff 
proved  the  happening  of  tbe  accldeni  to  the 
boat,  and  tbe  iojurr  to  Spear  In  consequence 
of  it,  and  rested.  This  raised  a  legal  presump- 
tion of  negligence  that  entitled  tbe  plidniiff  to 
recover.  Tbe  omu  was  then  on  tbe  defendant 
to  ihow  affirmatively  that  the  ex|4oaIon  was 
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not  doe  to  lis  want  of  care  In  any  parUnilar. 
Tba  caie  fell  vUUd  tbe  rule  laid  down  In 
Laing  v.  Colder,  8  Pa.  4tl2,  49  Am.  Dec.  588, 
wbicb  Is  as  followa:  "Toe  mere  bappenlog 
of  ao  injurious  accident  to  a  passenger  while 
in  tbe  bands  of  a  carrier  will  raise  a  presump- 
tion, prima  farlc,  of  oe^liitence,  and  cast  Ibc 
«nu«  of  showing  tbat  it  did  not  exist  on  tbe 
carrier."  Tbia  presumption,  it  will  be  noticei), 
arises  not  out  of  tbe  cbaracter  of  the  carrier, 
but  out  of  tbe  nature  of  tbe  aaildent.  Tbe 
iojuriouB  accident  must  be  connected  with  tbe 
appliances  for  transportailon,  wbicb  are  pro- 
vided by  tbe  carrier,  are  under  its  exclusive 
care  ana  control,  and  whose  condition  it  is 
twund  to  know.  If.  therefore,  tbe  accident 
complained  of  bappens  before  tbe  plnintlfl 
has  committed  himself  into  tbe  hands  of  tbe 
carrier,  the  rule  does  not  apply,  but  tbe  oepll- 
^nce  alleged  must  be  proved  as  in  ordinary 
cases.  Miytnan  v.  Bsnnfytsania  R.  Co.  118 
Pa.  608,  10  Cent.  Rep.  835.  Nor  will  the  fact 
tbat  tbe  plaintiff  has  put  himself  into  tbe 
bands  of  the  carrier  be  suffldeot  to  raise  tbe 
legal  presumption  of  Diligence,  unless  the 
accident  from  wbicb  be  suffers  is  conoected 
wiib  the  appliances  of  transportation.  J^  -n- 
mnia  R.  Co.  v.  MaeKinnejf,  124  Pa.  403,  3 
R.  A.  830.  Id  tbe  case  juatcited  MacKinney 
was  a  passenger  on  board  ooe  of  defendant  s 
trains,  wbicb  was  moflng  at  a  high  rate  of 
apeed.  A  piece  of  coal  came  through  the 
open  window  of  the  car  near  which  he  sat, 
and  struck  bim  in  tbe  face.  There  was  do 
failure  of,  or  accident  to,  any  of  tbe  appliances 
of  transportaiion,  but  an  injury  to  ao  mdivid- 
ual  passenger  fr>m  an  independent  and  unre- 
laiedcaosr;  and  we  held  that  tbe  rule  of  ^inp 
V.  Colder  did  not  apply. 

Tbe  same  principle  controls  this  csfie.  The 
accident  by  wbicb  plaintiff's  bagvage  was  lost 
was  not  due  to  tbe  failure  of  any  of  tbe 
appliances  of  transportation,  but  to  ao  inde- 
pendent cause  — the  flood, — wbicb  involved 
tbe  car  and  the  baggage  it  contained  in  a 
common  ruin.  Tbe  flood  was,  as  to  tbe  de- 
fendant, an  inevitable  accident,  properly  de- 
scribed as  "  aetat  Dei."  la  such  a  case,  nee- 
Ilgence  Is  not  presumed,  but  must  be  proved, 
as  any  other  fact  necessary  to  the  plaintiff's 
recovery.  In  this  case,  when  the  contract  to 
carry  was  shown,  It  Iwcame  the  duty  of  the 
earner  to  excuse  Ite  non-performance.  Tbe 
loss  of  tbe  trunks  by  tbe  flood  from  tbe  8outb 
Fork  dam  was  admitted.  This  accounted  for 
tbeir  non-delireiy,  and  it  was  only  necessary 
to  show  the  character  of  tbe  flood,  and  that  tlio 
loss  of  the  train  was  not  due  to  want  of  care 
on  its  part  in  the  managcmeot  of  Its  businera, 
in  order  to  make  a  complete  defense.  Let  us 
aee  what  the  defendant's  evidence  docs  show. 
It  shows,  first,  that  the  damages  apprehended 
the  servaots  and  employes  of  tbe  defendant 
were  those  naturally  resnltinz  trom  the  contin- 
ued and  heavy  rainfall.  It  shows,  next,  con- 
stant telegraphic  communication  between  those 
charged  with  directing  tbe  movement  of  trains 
and  focal  agents  and  trainmen  along  the  line, 
and  (he  exercise  of  great  care  in  the  manage- 
ment and  movement  of  trains  in  tbe  valley  of 
tbe  Conemaugb,  In  order  to  avoid  the  damages 
known  to  exist  or  lilccly  to  be  encountered. 
In  the  third  place.  It  shows  the  care  exercised 
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over  this  particular  train,  and  tbat  H  was  moved 
into  tbe  yard  at  Conemaugb  because  that  was 
a  place  of  absolute  safety  from  aor  flood  tbat 
there  was  reason  to  anticipate,  ancf  was  a  con- 
venient place  at  which  to  reach  It  with  orders. 
Finally,  It  shows  tbat  while  tbe  train  was  thus 
carefully  disposed  of,  and  safe  from  any  known 
danger,  it  was  suddenly  overwhelmed  by  ttie 
deluge  from  the  broken  dam,  and  destroyed  so 
utterly  that  no  vestige  of  the  car  or  the  bagi^age 
has  since  been  found.  This  made  a  defense 
that  meets  tbe  requirement  of  the  rule  as  to  the 
burden  of  proof  resting  on  a  carrier  In  every 
particular.  It  shows  the  loss,  by  inevitable 
accident,  or  the  trunks  sued  for;  and  It  shows 
tbat  tbe  loss  was  not  made  possible  by  ttie  neg- 
ligence of  the  defendant,  but  happened  lasfdte 
of  tbe  utmost  care  exercised  by  agents  and  em- 
ployes 10  escape  the  dangers  it  knew  to  exist 
or  had  reasonable  ground  to  apprehend.  It 
may  be  poesible  for  us,  looking  iMck  coolly  and 
in  the  Clear  light  of  hUtory  on  tbat  terrible  ca- 
tastrophe, to  see  how  property  and  life  might 
have  been  saved  if  men  on  the  ground  bad  re- 
albsed  tbe  awful  magnitude  of  the  impending 
calamity.  It  was  not  realized.  Tbe  inbafr 
itants  of  the  populous  valley  sat  in  tbeir  homes, 
or  went  atwut  their  buslneat,  while  the  deluge 
W98  approaching.  80  snift  was  its  approach 
that  tbe  horseman  running  to  warn  the  city  was 
overt,ikeD  and  swallowed  up;  and  the  flood  fell 
unannounced,  and  swept  tbe  day  express  and 
the  city  of  Johnstown  before  it.  What  was 
done  00  tbat  day  must  be  considered  in  the 
light  of  what  was  then  known,  and  what,  from 
such  knowledge,  it  was  reasonable  to  appre- 
hend. Bo  considered,  the  defense  was  com- 
plete. There  was  no  question  of  fact  for  a 
jury  to  decide,  and  it  was  exactly  right  for  the 
learned  judge  to  tell  them  so,  and  to  direct 
their  verdict.  Moore  v.  PhiladelpUui,  W.  A  B. 
R.  Co.  108  Pa.  849;  Delaware.  L.  eft  W.  R.  Co. 
V.  Gadow,  190  Pa.  SAO,  12  Cent.  Rep.  725; 
Pennaghania  B.  Go.  v.  Bell.  12SS  Pa.  58. 

The  aisignmenta  of  error  are  not  sustained, 
and  the  jiidgmeia  u  affirmed. 


WniUm  A.  VALLO 
e. 

UNITED  STATES  EXPRESS  00.,  Afpt. 
(  Pa.  ) 

1.  Hm  uegrllgent  throwtni*  of  a  tninlE 
from  an  Qgpreaa  deliverjr  wayon  In  a 

highway  whiob  so  suddenly  puuanasser-by 
in  peril  that  he  falls  over  another  small  tniok 
IflDBon  tbe  etdewBlk  and  is  Injurod.  Is  tbe  proxi- 
mate cause  of  his  inJtuT. 

2.  Peril  BO  suddenly  precipitated  upon 
a  person  as  to  leave  no  time  fi»r  -rol- 
untary  ac:tlon  preolndes  tbe  qaestioa  of  bla 

Kois.— For  notes  on  "proxkoate  oause,"  see 
ametburst  v.  Independent  Cons.  Church  Proprs. 
iHaas.)  2  L.  K.  A.  tnS:  Erickaon  v.  St.  Paul  &  D.  B. 
Co.  (Mian.)  6  L.  B.  A.  788;  Loutovillo,  N.  A.  ft  C.  B. 
Co.  V.  Lucas  (iDd.)  6  L.  B.  A.  ]»4:  Bead  v.  Nloholn 
(N.  T.>  T  L  R.  A.  laO;  Smttb  v.  Kanawha  Doun^ 
Ct.  I W.  Va.)  8  It.  B.  A.  at;  Hnonewell  v.  Dnxborr 
ilfaai.>UL.B.A.9U.  See  also  fiole  to  BmiUnrlok 
V.  Umll  ft  U.  Co.  (Cono.)  12  L.  B.  A.  m. 
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oooMtmtoir  atgOitmat,  altbougfa  he  did  not 
ohooaBthetNrtvarof  etcape  mmthe  Sanger. 

(FAraurlB,  UNHL) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  ot  Common  Pleas,  No.  2,  for 
Philadelphift  Coiuity,  In  favor  of  plafotiff  in 
an  action  broo^t  to  recover  damages  for  per- 
sonal iojuries  alleged  to  have  resulted  from 
defendant's  negligence.  Affirmed, 

Plaintiff,  a  man  about  sixty-five  yearsof  age 
and  blind  in  one  eye,  wbtle  passing  along 
Chestnut  Street  io  Philadelphia  between  8  and 
10  P.  M.  of  July  6,  1880,  arrived  In  front  of 
defendant's  ofBce  at  a  time  when  a  wagon 
was  being  loaded  or  unloaded  in  front  of  it. 
An  iron  express  safe  stood  upon  the  sidewalk 
and  t^laintifl  by  stumbling  over  it  received  the 
Injuries  complained  of. 
The  facts  further  appear  in  the  opinion. 
Mr.  John  F.  Keator,  for  appellant: 
The  oeftligence  complained  of  was  not  the 
proximate  cause  of  the  to  jury. 

We^  Mahanoj/Twp.  r.  Wahon,  8  Cent.  Rep. 
548.  118  Pa.  344;  South  Side  P<m.  R.  Co.  v. 
Trick,  10  Cent.  Rep.  367, 11?  Pa.  390. 

The  plaintiff's  injury  was  solely  the  result 
of  his  own  n^ligence. 

Plaintiff,  in  attempting  to  fasten  a  respoosi- 
Inliiy  upon  the  defeiulants,  says:  "There  were 
five  or  six  trunks  scattered  all  over  the  pave- 
ment and  a  dozen  piled  up  at  the  curb.  If 
this  were  actually  the  case  it  was  the  grossest 
carelessness  for  him  not  to  observe  such  a 
patent  obstruction  and  pass  around. 

Bamet  v.  ^unedon,  11  Cent.  Rep.  625,  119 
Pa.  56;  Oreaeent  Ttep.  v.  Anderwa,  114  Pa. 
648;  PitMnir^  8.  B.  Co.  v.  Tagior,  104  Pa. 
806. 

The  fai  jury  resulted  from  plaintiffa  defective 
sight. 

The  incapacity  oF  the  person  injured  imposes 
on  him  the  duty  of  exercising,  for  his  own 
protection,  that  degree  of  care  for  bis  own 
safety  that  will,  aa  far  as  possible,  compensate 
for  bis  impaired  sense  of  hearing,  or  of  sight, 
or  other  disability. 

Patterson,  Railway  Acc.  Law,  78;  Thomp. 
Neg.  480;  Purl  v.  Si.  Louis.  K.  C.  *  R.  Co. 
72  Mo.  168;  Zimttierman  v.  Hannibal  A  St.  J. 
B.  Go.  71  Ma  476,  2  Am.  &Eng.  R.  Cas.  191;4 
Am.  &  Eng.  Encyclop.  I^aw,  80,  title  Oontriba- 
tory  Jiegliffenee,  pL  86;  Delaware,  L.  A  W.  R. 
Co.  v.  Vadow,  1%  Cent.  Rep.  729,  130  Pa.  650. 

The  defeodant  used  the  sidewalk  only  a 
reasonable  time. 

When  the  facta  are  undisputed,  what  is 
leasoosble  time  is  for  the  court. 

Learning  v.  Wise,  73  Pa.  173;  Morgan  v.  Me- 
Km,  77  Pa.  888;  Darit  v.  Stuard,  00  Pa.  205. 

The  use  of  the  sidewalk  was  reasonable. 

Palnurv.  Silw-ilhorn.  '&1  Pa.  65;  Wood,  Nuis- 
ances, ^  250:  Weln/t  v.  WOion,  2  Cent.  Rep. 
740^  101  N.  Y.  254.  54  Am.  Rep.  608. 

The  plaintiff  was  bound  to  engage  medical 
aid  and  attention  for  sucb  a  length  of  time  as 
bis  injuries  made  necessary,  and  cannot  recover 
damages  for  injuries  which  he  might  have 
avoided  by  the  use  of  reasonable  diligence  io 
effecting  a  cure. 

OiMits  V.  BalUmofe  AO.B.Cb.lL.B.  A.  70. 
35  Fed.  Rep.  716. 
14  L.  R  A. 


Menrt.  Fraaels  O*  Adlar  and  fohm.  F* 

Xiewim,  for  appellee: 

The  streets  and  tidewalks  were  for  the  use 
and  benefit  of  all  conditions  of  people;  a  person 
may  walk  or  drive  in  the  darkness  of  the  night 
relying  upon  the  belief  that  the  street  or  the 
walk  is  in  asafe  condition.  He  walks  by  a  faith 
josiified  by  law  and  if  his  faith  is  unfounded 
and  he  siufeis  an  injury,  the  party  in  fault 
must  respond  In  damages.  Boone  whose  sight 
is  dimmed  by  age,  or  is  impaired  from  other 
causes,  or  a  nearaghted  person,  ia  entitled  to 
the  same  rights,  and  may  act  upon  the  same 
assumption. 

Davenport  v.  AtMbiw »,  87  N.  T.  678. 

N^Hgeuce  k  not  imputed  to  persona  who 
are  blind. 

Shearm.  &  Redf.  Neg.  g  88;  Sleeper  t.  Soj^ 

doan,  53  N.  H.  244. 

Whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  by  reason  of  defective  eye- 
sight, was  properly  left  to  the  jury. 

Pean^lvania  R.  Co.  v.  Werner,  80  Pa.  61. 

Heydriek,  JI,  delivered  the  opinion  of  the 

court: 

The  right  of  occupants  of  places  of  business 
upon  a  public  street  to  use  the  sidewalk  in 
front  of  their  premises  in  receiving  and  aeod- 
ing  out  merchandise  is  not  questioned.  But 
the  law  imposes  upon  such  persons,  as  It  doca 
upon  all  cuiers  ttslng  the  sidewalk  for  any 
other  lawful  purpose,  the  duly  to  exercise 
their  right  with  a  due  regard  to  the  safety  of 

Kdestriaos,  or,  aa  was  in  substance  said  by  tbe 
imed  trial  judge,  in  a  reasonable  mauner. 
Off».  v.  Paattttore,  1  Serg.  &  R.  219;  Wdih  t. 
Wilmm,  101  N.  Y.  254,  3  Cent.  Rep.  740,  54 
Am.  Rep.  098.  What  is  a  reasonable  manoer 
must  always  depend  upon  tbe  eircumstances. 
It  might  and  doubtless  would  be  unsafe  to 
leave  such  an  obstruction  as  was  described  in 
this  case  unguarded  for  a  siD)tle  moment  upon 
a  sidewalk  near  a  railway  station,  thronged  by 
pef^le  rushing  to  and  from  trains,  while  no 
inconvenience  might  be  apprehended  from 
leaving  tbe  same  obstruction  several  bouts 
upon  a  less  frequented  street.  Hence  it  ia 
impossible  to  lay  down  any  precise  rule  as  to 
the  length  of  time  a  person  may  allow  bis 
property  to  remain  upon  a  highway  without 
mcurring  the  charge  of  negligence.  But  the 
n^ligenoe  of  the  defendant.  If  any  exbted, 
consisted  not  alone  in  leaving  a  trunk  tnr  small 
iron  safe  upon  the  sidewalk  five  mlnutea,  more 
or  less.  If  the  plaintiff  be  believed,  he  was 
passing  along  one  of  the  principal  thorough- 
fares of  the  dty  of  Fhiladelpbia,  in  the  even- 
ing of  July  6,  1880,  between  tbe  center  of  the 
si&walk  and  the  curb;  and  when  he  came 
opposite  tbe  defendant's  premlsea  ila  servants 
suddenly  pitched  a  trunk  out  of  ita  deliveiy 
wagon  towards  him.  To  avoid  being  atnitx 
by  the  flying  trunk,  he  moved  towards  Ibe 
oeuterof  tbe  sidewalk,  "beeping  his  eye  upon 
the  trunk  while  it  was  coming,"  and  in  so 
doing  fell  over  another  trunk,  and  thereby  sus  „ 
tained  the  injuries  for  which  be  seeks  compen- 
sation. Whether  tbe  trunk  was  suddenly  and 
without  warning  thrown  out  of  the  deliveiy 
wagoD,  at  such  time  and  In  such  manner  as  u» 
imperil  tbe  plaintiff  was  a  controverted  ques- 
tion of  Alct,  which  could  be  determined  only- 
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by  the  jury.  If  It  was  so  thrown,  the  defend- 
ant was  clearly  guilty  of  negligence,  for  do 
man  may  innoccntlv  hurl  a  projectflo  across 
a  highway  upon  which  people  are  constantly 
pHB^g.  It  u,  howerer,  contended  that,  Inaa- 
much  as  the  plaintiff  escaped  injury  from  the 
trunk  thus  recklessly  thrown  from  the  wagon, 
the  negligence  of  the  defendant  is  at  most  only 
the  remote  cause  of  the  injury.  This  conten- 
tion raises  the  question  whetlier  the  plaintiff 
was  BO  suddenly  put  in  peril  as  to  leave  no 
time  for  ctmsidentkni  of  the  way  of  escape, 
and  whether,  under  the  drcumataBoes,  It  was 
natural  and  probable  that  he  would  instinc^ 
ively  retreat  In  the  direction  of  the  obetruc- 
lion  placed  by  the  defeudant  upon  the  sidewalk, 
and,  having  bia  eye  fixed  upon  the  danger 
from  which  be  was  fleeing,  fall  over  that 
obstruction.  If  snch  was  the  natural  and 
probable  course  of  events,  the  negligent  throw- 
ing of  the  trunk  was  the  proximate  cause  of 
the  injury.  PUUburgh  8.  R.  Go.  v.  Tajftor, 
104  Pa.  806.  Bat  whether  that  natural  and 
-continuous  sequence  of  events  which  is  neces- 
sary to  fix  responsibility  for  an  Injury  upon 
the  author  of  a  negligent  act  has  been  proved, 
is  OTdiuarily  a  question  for  a  jury  (Milwavkee 
I*  i«.  P.  it  Co.  T.  KOtogg.  U  V.  8.  469,  34  L. 
<id.  268;  Bhrffott  v.  Ntw  T&rk,  96  N.  Y.  264, 
4«  Am.  Rep.  623),  and  there  is  nothing  in  this 
•case  to  make  it  an  exception  to  the  general 
rule.  Assuming,  as  we  must,  that  the  jury 
found  that  by  reason  of  the  sequence  of  events 
already  mentioned  the  negligent  throwing  of 
the  trunk  was  the  proximate  cause  of  the 
idaintiff's  injury,  the  question  of  contribn- 
totr  negligenceis  necessarily  eliminated.  That 
Ending  involves  not  only  the  negligence  of  the 
defendant,  but  a  consequent  peril  so  suddenly 
precipitated  upon  the  plaintiff  as  to  leave  no 
time  for  voluntary  action,  Untler  3ucb  cir- 
camstances,  it  Is  belieTed.  do  person  has  ever 
been  held  guilty  of  contributory  negligence 
because  he  did  not  choose  the  best  way  of 
-escape  from  the  impendlDg  danger.  On  the 
contrary,  the  principle  to  be  extracted  from 
numerous  cases  io  this  and  other  States  is  that 
wbcD  a  person  has  been  put  in  sudden  peril  by 
the  nM^ligent  act  of  another,  and  in  an  instinct- 
ive eflbrt  to  escape  from  that  peril  falls  upon 
another,  It  is  immaterial  whether,  under  differ- 
■ent  circumstances,  he  might  and  ought  to 
^ve  wen  and  avoided  the  latter  danger.  This 


being  the  settled  Uw;  it  Is  difficult  to  under- 
stand  why  greater  circumspection  In  the  pres- 
ence of  a  danger  that  could  not  be  autici|»ted 
should  be  required  of  a  man  having  but  one 
c^e  than  from  the  less  unfortunate 

By  lu  sixth  point  the  defendant  requested 
the  court  below  to  charge  the  Jury  that  the 
plaintiff  was  nnqualifledly  bound  to  engage 
medical  aid  and  attention  for  such  length  of 
{lme  as  his  injuries  made  necessary.  To  have 
BO  charged  would  have  been  maniCpst  enor. 
It  wonM  turn  required  the  plaintiff  to  have 
exendsed  greater  care  in  mitigating  the  conae- 
quenoes  of  an  injury  already  inflicted  than  the 
Mw  requires  in  the  first  instance  to  avoid  the 
injury.  The  utmost  the  defendant  could  with 
propriety  have  asked  was  that,  if  a  man  of 
ordinary  prudence  would,  under  the  like  clr- 
cumstanoest  have  engaged  medical  aid  and 
attention  more  prompuy  than  the  (daindfl  did, 
his  delay  in  that  regard  should  be  taken  Into 
consideration,  and  no  compensation  allowed 
for  any  damages  that  might  have  been  so 
avertetf.  But,  as  no  such  instraetioD  was 
asked,  we  are  not  called  upon  to  express  an 
opinion  as  to  whether  it  ought  to  have  been 
given.  The  fifth  aseigoment  of  error  was  not 
pressed.  As  to  the  sixth  and  aereoth  assign- 
ments, it  is  enongh  to  say  that  the  only  rem- 
edy for  an  excessive  verdict  ia  a  motion  fw  a 
new  trial,  and  that  the  refnsal  of  Bueh  trial  Is 
not  assignable  as  error. 

Judgment  ia  qglrmed.  i  , 

Paziob,  Ch.  Jt.t  dissenting; 

I  am  of  opinion  that  the  plaintiff  was  negli- 
gent, and  that  the  defendant  was  not.  The 
case  was  this:  The  defendant's  employle  were 
unloading  an  express  wagon  io  front  of  its 
offlceon  Chestnut  Street.  The  plaintiff  alleges 
that  one  of  the  men  was  abcnit  to  throw  a 
trunk  upon  the  pavement,  but  tiiere  is  no 
allegation  that  be  waa  struck  or  in  danger  of 
being  struck  by  it.  While  watching  this 
operation  he  stumbled  over  a  small  express 
safe,  lying  on  the  pavement.  This  occurred 
in  the  full  blaze  of  an  electric  light.  This 
accident  was,  in  my  opinion,  plainly  the  result 
of  his  own  negligence,  and  fully  justified  the 
remark  of  a  person  who  was  passing  at  Oie 
time,  "  That  man  would  faU  over  a  botue." 
For  the  reasons  thus  brie^  stated  I  dissent 
from  this  judgment 
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L.  D.  BROWN,  Retpt, 

V. 

John  BIONE  et  al..  Appt$. 

(  Or.  ) 

A  flair  bona  fide  agreement  by  a  lay- 
nan  to  mpply  ftinds  to  earry  on  a 


pendlttff  mit  lu  consideration  of  a  share  In  the 
propertyTt  retxivered.  is  not  per  ee  void  either  on 
the  ground  of  ftbaniperb'  or  public  poUoj. 

(Horembcr  17,  UVL) 

APPEAL  hy  defendants  from  a  decree  of 
the  Circuit  Court  for  Multnomah  County 


Non-ChtDiiparloitt  contniets  ttf  tavntn. 

In  view  of  the  marked  tendenor  of  the  courts 
■and  Legislatures  of  the  various  States  to  curtail 
the  doctrine  of  champerty,  oaution  may  well  be 
used  In  relyiaa  upon  decisions  as  authoritative,  ea- 
pecdallr  earlier  Bns-llsb  and  Ammlcan  deoUoua. 
14L.RA. 


Tor  the  pnmcutlon  of  aufte. 

In  an  article  on  '^jhamperty**  In  1>  Alb.  K  J.  400. 
itlssald:  "There seems  to IM a dUEerenoe betwem 
alayoumaadafanryaraatbeehampwtor.  Tooon- 
Btitale  the  offense  on  tte  part  of  a  layman,  he 
must  oontritmte  In  moner  to  the  cocpeases;  but 
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Obbsoh  Scpbkmx  Coubt. 


Hot., 


In  favor  of  plaintiff  in  an  action  tmn^t  to  en- 
force specfflc  perf<mDance  of  a  contnct  to  give 
plaintiff  a  abare  of  certain  property  recovered 
In  a  law-snit  in  consideration  of  bia  advancing 
funds  to  cany  on  the  suit.  Affirmed. 

Statement  Inr  Bean.  J.: 
Tbla  fa  a  suit  to  spedflcallj  enforce  a  writ- 
ten contract  entered  Into  between  plaintiff  and 

defendant  Bigne  in  April,  1887.  Tbe  facts  ar6 
these:  In  Apri),  1881,  one  Rerre  Manciet 
died  in  tbe  dty  of  Portland,  largely  indebted, 
but  possessed  of  a  large  estate,  consiBUog 
cbiefly  of  real  property,  tbe  legal  title  of 
wbicb  stood  in  bis  name,  but  of  which  Bigne 
claimed  a  one-balf  interest  as  a  partner  of 
Mandet.  By  bis  will  be  appointed  bis  widow 
and  BIgoe  executors  thereof.  Tbey  undertook 
tbe  management  of  tbe  estate,  but  shortly 
thereafter  tbe  widow  died,  leaving  Bigne  sole 
executor.  He  continued  (o  act  as  such  execu- 
tor for  five  or  six  years,  but  no  attempt  was 
made  to  adjust  his  alleged  partnership  interest 
until  February,  1887,  when  be  presented  to 
tbe  county  court  for  allowanoe  a  claim  against 
tbe  estate  for  $27,373.03  for  money  alleged  to 


have  been  overdn-wn  I7  Xandet.  and  also  • 
claim  to  be  tbe  owner  of  an  undivided  one 
half  of  all  tbe  property  mentioned  in  the  in- 
ventory, except  certain  furniture  belonging  to 
the  widow.  The  Mandet  heirs  contested  this 
claim,  claiming  that  be  was  not  and  nerer  had 
been,  a  partner  of  their  ancestor,  and  was  not 
entitled  to  anj  interest  whatever  in  the  estate. 
In  this  state  of  affairs,  Bigne  being  heavily  io- 
debted,  and  without  means,  except  bis  tniereet 
in  tbe  partnership  estate,  sought  the  assistance 
of  plaintiff  to  enaole  him  to  prosecute  bis  claims, 
ana,  if  poesible,  realizu  something  from  tbe 
partnership  estate.  After  considerable  nego- 
tiation, tbe  contract  in  suit  was  finally  entered 
into,  whereby,  in  conaidaatioo  of  the  snm  of 
$6,000  to  be  advanced  by  plaintiff  aa  might  be 
required  to  carry  <m  the  litigation  wiili  tbe 
Manciet  bcirs,  and  establish  Bigne's  interest 
in  tbe  estate,  Bigne  sold,  assigned  and  trans- 
ferred to  plaintiff  an  undivided  one-half  inter- 
est in  and  to  all  bis  ri^t,  title  and  interest  in 
tbe  properly,  real,  personal  or  mixed,  as  fully 
and  particularly  set  forth  and  descnbed  in  the 
inventory  of  tbe  estate,  and  also  an  undivided 
half  of  any  claim  be  might  be  able  toesiahliah 


tbe  lawyer  ts  tael<l  to  oontribute  by  his  ser- 

VtoOB."* 

To  mako  out  obam  pert;  by  a  laj-man,  tbe  aUe«ed 
cbampertor  must  have  undertaken  to  Iww  Che  ex- 
pense of  carrylD?  oa  the  suit.  Vlmont  v.  QifcsaKo 
&  N.  nr.  B.  Co.  69  Iowa.  SSS. 

In  Gllman  v.  Jones.  4  L.  R.  A.  113, 87  Ala.  601,  ft 
in  said:  "Wo  may  mfelysay  that  tbe  wboledoutrine 
of  DiaintenaDCO  bas  been  modified  In  recent  times 
HO  as  to  ooafine  It  to  etrangero  who,  hnving  dm  val- 
uablu  Interest  In  a  suit,  pragmatically  interfere  in 
It  for  the1mproperpurpof<euf  sttrriUKiiplltlKBtlon 
and  strife,  and  obamperty.  wbfch  Is  a  Bpecles  of 
matDtenaocc  attended  with  a  tmrKSia  for  a  part  or 
the  whole  of  the  tblog  In  dispute,  does  not  exist  In 
tbo  absence  of  this  obaracterlBtJo  of  maintenaooe." 

Where  a  party  has  no  Interest,  le^  or  equitable, 
and  no  claim  or  expectancy,  remote  or  contingent, 
in  a  suit,  an  agreoment  to  carry  It  on  at  his  own 
expense,  in  oouslderatlon  of  some  bartrain  to  have 
part  of  tbe  tbinit  in  dispute,  or  some  profit  out  of 
it,  is  ohampertons  and  Illegal.  Williams  v.  Powle, 
lae  Han.  88S;  Beldlng  v.  Smytbe,  138  Mass.  980; 
Lanoy  v.  Harrender,  6  New  Bng.  Rep.  DKI,  IM 
Miiss.  61ft. 

An  agreement  by  an  aaent  to  prosfeonte  suits  and 
to  aeoept  for  bia  services  a  peroeotage  of  tbe 
amount  recovered,  but  to  reoeire  only  his  ezpeows 
If  unsucoessf  ut,  is  void  for  champerty.  tAtlirop 
Amberst  Bank,  9  Het.  480;  Aokert  t.  Barker,  181 
Mass.  486. 

An  agreement  Iva  layman  to  render  services  to 
a  litigant  In  big  suit,  la  conslderatlmi  of  receiving  a 
iMTtof  the  recovery  in  a  suit  is  void  for  champerty. 
Munday  v.  Whlssenhunt,  90  N.  C.  W<. 

Ad  agreement  by  which  a  party  ts  to  have  a  por- 
tion of  tbe  a\-Blls  of  a  suit.  In  consideration  of  fur- 
nishing evidence  to  sustain  It,  Is  void  for  cham- 
perty. Btanley  v.  Jones,  7  lllng.  389. 

A  contract  by  wblcb  dltitributoes.  pending  a  con- 
test of  the  decedent's  will,  convey  their  Interest,  In 
consideration  of  money  received,  and  of  being  In- 
demnified against  the  expenses  of  the  contest,  to  a 
stranger,  la  cbamportous  and  void.  Poe  V.  Itavls, 
29  Ala.  670. 

AnasBigamentof  aolalnLlBconslderatloD  that 
the  assignee,  who  was  nota  lawyer,  shall  proeeoute 
and  collect  it  at  his  own  expense  and  reimburee 
himwlf  out  of  tbe  iniiaeeda  and  zeoeive  a  portion 
thereof  as  cmnpenoation.  Is  cbampertons,  and  are* 
UUR.  A. 


lease  from  the  assignor  after  notice  to  tbe  debtor 
of  the  asslgomeDt  will  bar  a  recovery  tbeieoiL.  ' 
Weakly  v.  Hall,  13  Ohio.  167, 42  Am.  Dec.  IM. 

There  Is  no  champerty  In  an  agreement  to  allow 
the  bona  fide  purchasrr  of  an  estate  to  recover  for 
rent  due.  or  injuries  done  to  It  prcvtoiialy  to  tbe 
ptirohuse.   Williams  r.  Protberoe.  S  BIng.  308. 

An  aKrc'ement  by  the  owner  that  a  bailee  of  Ua 
horee,  who  ban  settled  with  htm  for  the  injuries  to 
the  borie  while  tn  bis  posseesion.  may,  for  tbe  ImSt 
ter'H  lenettt.  prosecute  an  action  ia  the  former^ 
name  a^nat  the  persons  responsible  for  causing 
such  Injurlea,  is  not  champertous.  Rindge  v.  Oul- 
eralne,  11  Gray.  157. 

Wbwe  the  purchaser  of  a  horse  claimed  damages 
from  his  vendor  tor  fraud  In  the  trade,  sold  tbe 
horse  and  agreed  wltb  his  vendee  to  proeocute  on 
action  at  the  latt«r's  expense  f orsuoh  danuires  for 
the  latter's  benefit,  if  upon  being  defeated  be  pay* 
the  costs,  ho  cannot  recover  them  from  bis  vendee 
under  the  agreement,  because  it  is  champertous. 
Wheeler  v.  Pounds,  M  Ala. 

A  promise  to  lodemnlfr  a  nominal  plaintiff  agaloat 
costs.  If  be  will  allow  an  action  to  be  brought  In 
ttts  nunc  cannot  beavoided  on  the  ground  of  tdtaaa- 
perty.   Knight  v.  Sawln,  6  He.  981. 

A  court  of  equity  will  not  give  cOeot  to  an  aciefr- 
ment  by  which  a  layman,  with  no  interest  or  re- 
lationship, ts  to  receive  a  share  of  tbe  proceeds  of  n 
suit,  in  consideration  of  carrying  on  Its  proaaett- 
Hon.  Gilbert  v.  Holmes,  N  IlL  »».  ' 

For  the  defetue  oftnttU. 

A  omttraot  by  a  lavman  to  attend  to  the  deteoae 
of  a  suit  for  which  be  lBtorecefTe.ln  oaoeof  swv 
oees.  asom  of  money  and  pan  of  the  land  In  con- 
troveray.  Is  void  for  champerty.  Brown  v.  Beau- 
obamp,  5  T.  B.  Hon.  418, 17  Am.  Dec  61. 

An  agreem«it  between  a  mortgagor  and  bia 
vendee  to  resist  the  foreclosure  of  the  mortgage, 
and  share  the  expenses  and  the  frulto,  1 1  sucoiiaf  oL. 
ianotohampertous.  Allen  v.  Fnaee,a8Znd.sn. 

Omtamplated  Wfpatfoit  OS  m  afsaMnt. 

An  agreement  Is  not  void  for  lAampecty,  unles 
litigation  is  pending  or  omUemplaied.  Stolani* 
burg  v.  Maika,  TS  lad.  108.  - 

A  purchase  of  chatty  In  poescaston  of  tbe  ven- 
dor, with  knowledge  of  an  outatandlng  elaha 
against  them,  does  not  amount  to  (diamporty. 
Xhmbar  v.  XcIWl,  9  BumiA.  SOL 


Digitized  by 


Bbowii  t.  Bioxm, 


747 


against  tbe  estate  o(  Handft.  After  thia  con- 
trart  was  made,  BiRoe's  claim  was  TigorousW 
litigated,  finally  resulting  In  a  decree  of  thu 
court,  establi»bing  taia  right  as  a  partner  to 
one  half  of  certain  real  estate  in  and  naar 
Portland,  and  his  claim  agninst  tbe  private 
estate  of  Hancfet  for  $9.5«}.87,  and  against 
the  partoersbip  estate  for  $7,890.81.  The  in- 
dividual  and  partoersbip  ceiatea  then  pro- 
ceeded rapidly  to  a  final  settlement,  and  tbe 
real  estate  baving  appreciated  largely  in  valtie, 
and  exceeding  greatly  tbe  paDnersbip  debts, 
INgoe  si  ngfat  to  repudiate  bis  agreement,  and 
hence  this  suit.  The  defendants  Bigne  and 
Closaett.  who  are  appellants  here,  claim  as  a 
defense  that  tbe  agteement  sued  on  is  cham- 
pertoua  and  void. 

Jfr.  Jane*  GleMon  for  appellints. 
Mr,  Thomtkm  N.  Stronc  for  respoodeol. 

Bean.       delivered  tbe  opinion  ot  the 

court: 

The  only  qaeslion  in  this  case  is  whether 
the  coDiract  between  plaintiff  and  Bigne  is 
cbampertous  and  void.  The  solution  of  this 
queaUwi  depends  upon  how  far  Uw  andent 


do<4rine  of  champerty  and  maiotenaace  is  to 
be  recognized  in  this  State.  It  la  conceded  at 
the  outset  that  the  contract  la  suit  was  hon- 
estly and  fairly  made,  and  that  Brown  acted 
ia  entire  good  faiib  in  tbe  matter.  No  advan- 
tage jwaa  sought  or  taken  of  Bigne.  He  was 
fuTly  loformed  as  to  tbe  eitent,  amount  and 
value  of  tbe  propertv  claimed  by  bim,  and  It 
was  at  bis  earnest  soucitatlon  that  Brown  made 
the  contract.  When  be  was  witbout  means  or 
credit  to  prosecute  hla  claims,  and  sore  pressed 
by  the  Maociet  heirs,  who  sought  to  exclude 
bim  from  his  share  In  the  estate,  be  applied  to 
Brown  for  aid  in  tbe  struggle,  who  thereupon 
in  good  faith  entered  Into  the  contract,  and 
ad  vaoded  the  mooey  to  enable  him  to  prosecute 
bis  claim,  upon  no  other  security  for  its  re- 
payment than  the  asslgnmeot  of  a  one-half  Id- 
terest  in  the  proper^  In  UUgatiOD.  Under 
these  drcumstanceiL  the  defense  of  Bigne  may 
becoosideredanythtDgbotmeritorious.  Under 
the  aodeol  doctrine  of  champerty,  the  con- 
tract io  suit  is  clearly  void,  for  that  offense 
was  defined  to  be  a  bargain  with  a  plaintiff  or 
defendant  to  divide  tbe  land  or  other  matter  in 
auit  between  them,  if  tbey  prevailed,  where- 
upon tbe  champerior  was  to  carry  on  the  suit 


Where  an  overdue  ptomlaB<w7  note  and  the  afr 
craed  Intemst  are  sold  for  tbe  f  see  of  tbe  note,  an 
UDdersiandioft  that  the  amount  paid  shall  be  re- 
funded in  case  the  note  prove  uncollectible.  Is  not 
ohampcrtouB.  Taylor  v.  Ollmaa,  58  N.  H.  UT. 

Abona  fideasslgDee  of  a  judgment  Is  not  aSected 
by  tbe  cbampertoua  purobaso  of  tbe  Judpnent  t>f 
his  Immediate  assltrnor.  t>>oke  v.  Poole,  25  B.  0. 

sm. 

A  contract  between  a  phjrslotan  and  a  patient 
who  baa  a  claim  tor  Injuries  agralnst  a  railroad  com- 
pany, by  wblcb  the  former  !•  to  nefcotlate  with  the 
company  ami  bavefnr  hlsaervicesaproportloiiate 
sbarc  of  the  amount  received  from  tbe  company, 
la  void.  TlMMoas  V.  Caulkett,  67Hlob.  8ae.6SAm. 
Rep.  360. 

In  CoquQlard  v.  ReaiM,  21  Ind.  479,  it  was  held 
that  althoutcb  a  layman  by  affreelng  to  proeeoute 
a  claim  before,  a  legislative  body  at  hts  own  ex- 
pense for  a  Rbare  thereof  was  not  orlmlnally  guilty 
of  champerty,  the  contract  was  nevertheless  void 
asafrninFt  public  policy. 

In  Jonee  v.  BlaoUldfre,  •  Kan.  BttE,  it  was  iald 
tbat  a  contract  to  prosecuto  and  collect  a  claim 
flgahut  the  United  Stalee  for  a  percentase  of  tbe 
amount  la  champertous,  bat  tbe  prlnoipal  gronod 
upon  which  tbe  ooctraot  was  btid  void  la  that  caeo 
waa  that  it  was  In  contravention  of  the  federal 
statute. 

Effect  of  intcreM:  reloUonsMp. 

Where  the  alleged  champertor  has  an  Interest  in 
tbe  subject  matter  of  tbe  litigation,  any  contraot 
for  tbe  prosecution  of  the  same  Is  valid.  Call  v. 
Oil3f.  13  Met.  m. 

WbereBevemloreditore,haiin?  levied  executions 
on  their  debcorb'  land,  agreed  that  one  should 
proM'Cute  a  salt  for  tbe  benefit  of  all  to  obtain  pos- 
Beasion.  the  agreement  Is  not  ohampertous.  Ynat 
V.  Paloe.  12  Me.  lU. 

Jt  seems  that  an  agrremcut  between  two  to  pur- 
ohase  aasiflrnable  property  on  Joint  account,  one  of 
tbem  to  pay  for  it  and  the  other  to  bear  tbe  ex- 
penses ot  needful  litigation,  and  both  to  share 
equally  in  the  net  proceeds.  Is  not  uhampertous. 
Beed  r.  Janes,  H  Ga.  880. 

An  agreement  by  the  sniety  oa  a  note  to  f<n«- 
eloee  a  mortgage  given  to  IniilemnUr  Um  and  to 
UUB.  A. 


deed  tbe  premises  to  the  holder  ot  the  note,  upon 
Its  Bozrender,  Is  not  cbampertous.  Cooloy  v.  Os- 
borne, to  Iowa,  fiSO. 

In  WilUams  v.  FOwle,  182  Mass.  88S.  defendants 
accepted  a  deed  of  land,  aabjaot  to  a  mortgage, 
which  they  agreed  to  pay,  and  an  action  was 
brought  against  them  on  thb  note  secured  by  the 
mortgage  In  the  name  of  their  graoteee,  for  tbe 
benefit  of  tbe  holder  of  the  mortgage,  under  an 
agreemrat  by  wMcb  the  plaintiffs,  who  woe  tbe 
makers  of  tbe  mortgage,  were  to  receive  a  portion 
of  the  recovery  wtthoat  belog  Uable  for  the  ex< 
peosea  It  was  held  that  the  plalntUBs  had  an  In- 
terest In  the  suit,  and  that  the  agreement  was  not 
cbampertous. 

A  contract  between  a  father  and  bis  eon,  made 
during  the  pendency  of  a  suit  against  the  father, 
whereby  the  son  agrees  to  defend  tbe  suit  for  the 
father,  in  consideration  of  receiving  a  part  of  tbe 
property  In  oonlrovenjr,  is  void  for  champerty. 
Barnes  v.  Strong,  H  N.  C.  lOflL 

An  agreement  twtwcen  a  person  and  his  brother^ 
In-law  by  which  tbe  former  Is  to  pay  a  portion  of 
tbe  expenses  of  certain  suits  to  be  biought  by 
tbe  latter,  in  conalderutlon  of  a  share  of  the  reoor- 
erjr,  is  not  cbampertous.  Phalthinier  v,  Brlocker- 
boff,  3  Cow.  ess,  15  Am.  Dec. 

In  Butlcy  v.  Hutley,  L.  R.  8  Q.  B.  112,  plaintiff 
and  defendant  made  a  contract  by  which  the 
plalntlir  was  to  take  steps  to  set  aside  the  will  of  de- 
fendant's brotber,  who  was  also  plalntltTs  cousin. 
In  consideration  that  the  plaintilf  should  receive 
the  sbareof  the  property  reodved  by  the  defendant, 
in  case  of  success.  It  was  held  that  tbe  contract 
was  not  purged  of  Its  cbampertous  quality  by  the 
relationship  of  the  parties. 

Where  a  person  claiming  title  to  land  held  ad- 
versely, executed  a  power  of  attorney  to  her  son- 
in-law  to  bring  suite  for  tbe  land,  in  ttac  name,  but 
for  his  awn  benefit,  the  iigrL-eiuent  Is  valid.  Oillo- 
land  V.  Failing,  &  Dcnio.  30B. 

A  t>nnd  executed  by  a  stepson  of  one  lessor  of  the 
plafntitf  In  an  ejectment  salt  to  another  lessor  to 
indemnify  the  latter  against  tbe  costs  of  such  suit, 
to  not  charapertous.  It  appearing  that  tbe  obUgee 
refused  to  allow  his  name  to  be  used  withcjul  such 
Indenml^.  Campbell  v.  Jones,  *  Wend.  30&. 

^.  O.  a. 
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at  his  own  expense.  4  Bl.  Com.  135.  Some 
of  the  aothorities  omit  from  tbeir  definition 
the  statement  that  the  diampertor  is  to  canr 
on  the  suit  at  his  owe  ezpeine,  and  confine  it 
Hlmply  to  an  agreement  to  aid  a  suit,  and  then 
divide  the  thing  recovered.  1  Hawk.  P,  C. 
chap.  84,  §  1;  Co.  Litt.  8686. 

Ttiedoctrineofchamperlyand  mainteoaoce, 
the  gist  of  which  is  ttie  same,  diSeriog  only  in 
the  mode  of  cranpensation.  arose  from  caoses 
peculiar  to  the  aiate  of  society  io  which  it  was 
estfiblisbed.  The  most  potent  reason  for  their 
BuppressioO  was  an  apprehension  that  justice 
iiself  would  be  endangered  by  these  practices. 
The  doctrine  was  esiablisbed  "to  repress  the 
practices  of  many  who,  when  they  tbought 
they  had  title  or  right  to  any  land,  lor  the  mt- 
therance  of  thdr  preteoded  right  conveyed 
their  foterest,  or  some  part  thereof,  to  great 
persons,  and  with  their  countenance  did  op- 
press the  possessors.  The  power  of  great  men, 
to  whom  rights  of  action  were  transferred  in 
order  to  obtain  support  and  favor  In  suits 
brought  to  assert  tbcse  rights,  the  confedera- 
cies which  were  thus  formed,  and  the  oppres- 
sion which  followed  from  the  iofluenoeof  great 
men  in  such  lases,  are  themes  of  compTaInt  In 
the  early  books  of  English  law."  Sljfwright  r. 
Pages.  1  Leon.  167.  Blackstone  q>eakB  of 
these  offenses  as  perverting  the  process  of  the 
law  into  HO  engine  of  oppiesdon.  4  BL  Com. 
135. 

So  great  was  the  evil  of  rich  and  powerful 
barons  buying  up  claims,  and,  by  means  of 
their  exalted  and  iDfluenttal  positions,  overaw- 
ing the  courts,  and  thus  securing  unjust  and 
unmerited  judgments,  and  oppressing  those 
against  whom  their  anger  was  directed,  thax 
it  became  necessary,  in  an  early  day  In  Eng- 
land, to  enact  Matntes  to  prevent  such  prac- 
tices, and  to  Invoke  in  all  its  rigor  the  doctrine 
against  cbnmperty  and  maintenance.  The 
common-law  rule  prohibiting  the  assignment 
of  cboEPs  in  action,  and  the  sale  and  transfer 
of  land  held  adversely,  was  a  branch  of  this 
same  doctrine,  and  arose  from  the  same  causes. 
I^ord  Coke  says:  "Nothing  in  action,  entry  or 
re-entiy  can  be  granted  over,  for  so,  under 
color  Ibereof,  pretended  titles  might  t)e granted 
to  great  men,  whereby  right  might  be  trodden 
down  and  the  weak  oppressed."  Aod  Buller, 
J.,  in  Master  v.  Mtlkr.  4  T.  R.  820,  says:  "It 
is  laid  down  in  our  old  books  that,  for  avoid- 
ing niiiiutenance,  a  chose  in  action  cannot  be 
assigned."  But  he  adds:  "The  good  sense  of 
that  rule  seems  to  me  very  questionable,  aud 
in  early  as  well  as  modem  times  it  has  been  so 
explained  away  that  it  remains  at  most  only 
an  objection  to  the  form  of  the  action."  Under 
the  circumstances  above  indicated,  to  allow 
rich  and  powerful  persons  to  buy  up  claims, 
or  (o  assist  In  the  Uttgation  with  money  to 
enable  the  plaintiff  or  defendant  to  prosecute 
or  defend  his  cause  of  action  or  defense,  was 
undoubtedly  dangerous  to  the  liberty  of  the 
subject,  and  sound  public  policy  forbade  it. 
With  the  advance  of  time  came  tbe  change  of 
circumstances,  and  in  modern  Umes,  since 
England  haa  eoji^ed  a  pure  and  firm  adminis- 
tration of  justice,  even  In  that  country  tbe 
rigor  of  the  commcn  law  against  diamperty 
and  maintenance  has  been  very  touch  softened; 
ao  that  now  not  only  the  assignability  of  cbooea 
14L.R.A. 


io  action  is  generally  recognized  in  that 
country,  but  ft  is  said  there  la  no  rule  of  Imvr 
which  prohibits  the  purchase  of  the  subject 
matter  of  a  pending  lawsuit,  alQiough  accoia- 
panied  with  an  agreement  to  indemnify  tbe 
vendor  against  costs  aod  expenses.  Sn^ht 
Bowyer.  3  De  O.  &  J.  421.  Nor  Is  a  contract 
to  support  a  pending  litigation,  in  considera- 
tion of  having  a  stipulateo  part  of  the  money 
or  thing  recovered,  per  m  void,  a*  i^ainst 

Sublic  policy.  dxtndoo  y.  Mookgri«e, 
H  3  App.  Cas.  186.  In  this  country,  where 
DO  aristocracy  or  privileged  cIms  ele- 
vated above  tbe  mass  of  the  people  haa  ever 
existed,  and  tbe  adroinistratioo  of  justice  has 
been  alike  impartial  to  all  without  regard  to 
rank  or  station,  the  reason  tor  the  aneieDt  doc- 
trine of  champerty  and  maiotenance  does  not 
exist,  and  benoe  has  not  found  favor  In  the 
United  Btates.  Bobfrt$  v.  Cooper,  61  U.  8.  30 
How.  467, 15  L.  ed.  969;  ThaUhinur  v.  Brinck- 
erhoff,  8  Cow.  648, 16  Am.  Dec.  809.  In  some 
of  the  states  the  whole  doctrine  ie  reenrded  as 
entirely  obsolete.  Mathewmm  v.  fV/cA.  23CaL 
86;  Bentinek  v.  FranUin  A  O.  C.  O.  88  Tex. 
458.  But  the  doctrine,  in  a  more  or  less  modi> 
fled  form,  is  generally  recognized  io  a  great 
majority  of  the  states  of  ihe  Union,  and  coo- 
tiBcta  which  come  within  the  mischief  to  be 
guarded  against  in  tbe  administratioo  of  justice 
are  held  to  come  within  the  rule.  Lathrop  v. 
Amherst  Bank,  9  Met.  488;  OtOm  v.  HUmea, 
64  III.  548;  Barker  t.  Barker,  14  Wis.  142; 
Lafferty  v.  JdUy,  88  Ind.  471;  BoOowag  r. 
Lmet,  7  Port.  (Ala.)  488;  WeaJ^  t.  Hatl,  15 
Ohio,  167,  42  Am.  Dec.  194;  Backus  v.  Byron, 
4  Mich.  585;  noU  to  ThaVMmer  v.  Bntteker- 
hoff,  15  Am.  Dec.  819. 

To  meet  the  changed  condition  of  society  and 
adntlnistratioD  of  justice,  the  role  has  been 
much  modified,  so  that,  upon  modem  coo- 
slruction.  the  doctrine  of  champerty  and  main- 
tenance, as  regards  a  layman,  is  confined  to 
cases  where  a  man,  for  the  purpose  of  stirring 
up  strife  and  liti^tion,  encourages  others 
euher  to  bring  actions  or  to  make  defenses 
which  they  have  no  right  to  make,  or  other- 
wise would  not  make;  such  interference iscm- 
sidered  as  having  a  tendency  to  pervert  tbe 
course  of  justice.  Dorwin  v.  'BmiUi,  85  Vt  90; 
Findon  t.  Parker,  11  Mees.  &  W.  675;  iStaa- 
Uy  V.  Jones,  7  Bing.  369.  The  gist  of  the  of- 
fense consists  in  the  offldous  intermeddHog  in 
another  suit,  and  contracts  not  within  the  mis- 
chief to  be  guarded  against  should  not  be  held 
to  come  within  the  niw.  It  may  m>w  be  stated 
as  a  general  rule  that  a  man  may  sell  the  whole 
or  part  of  a  thing  in  action,  as  well  ss  the  whole 
or  part  of  a  thing  in  possession.  Tbe  right  of 
disposition  is  involveu  in  the  very  idea  of  prop- 
erty. With  few  exceptions,  not  material  here, 
whatever  a  man  may  own  he  may  sdl;  aod 
whatever  a  man  may  lawfully  snl  another 
man  may  lawfully  boy;  and,  wbenercr  a  man 
has  bought  anvthing  in  (he  nature  of  property, 
he  is  entitled  to  all  tbe  remedies  the  hiw  may 
afford,  to  enable  him  to  possess  aod  enjoy  It. 
It  follows  that  there  is  now  no  rule  of  law 
which  prohibits  the  purchase  of  anything  oth- 
erwise capable  of  aangnment.  metely  because 
it  may  become  tbeaub^ct  of  a  lawsuit.  Ftom 
thta  it  lorically  ftdlows  that  the  poKhiae  of  a 
right,  which  uUiembJectmatteroIapeDdi^ 
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lawsuit  by  oae  staoiHng  in  do  fiduciuy  rela- 
tion, is  Dot  unlawful,  noless  It  ia  made  for  the 
mere  purpose  or  desire  of  perpetuating  strife 
and  litigalioB;  not  can  it  make  any  difference, 
on  principle  or  authority,*  that  the  coesidera- 
UoD  for  the  purchase  is  to  be  used  in  conduct- 
iug  the  litiKatioo  and  payinfr  the  expenses 
thereof.  A  fair  bona  fide  agreement,  by  a  lay- 
man, to  sapplj  funds  to  cany  on  a  pending 
suit,  in  considemtion  of  having  a  share  in  the 
property  tf  recovered.  It  seems  to  tis,  ought  not 
lo  be  regarded  as  per  m  void,  either  on  the 
jiroundB  of  champerty,  aa  now  understood,  or 
of  public  policy.  Indeed,  it  may  somftimes 
be  in  furtherance  of  justice  and  right  that  a 
suitor  who  has  a  just  title  to  property,  and  no 
means  except  the  property  itself,  should  be  as- 
sisted in  that  way.  The  doctrine  of  champer- 
ty is  directed  against  speculation  in  lawsuits, 
and  to  repress  the  gambling  propensity  of  buy- 
ing up  doubtful  claims.  It  is  not,  nor  never 
was  intended,  to  prevent  persons  from  charg- 
ing the  subject  matter  of  the  suit  in  order  to 
obtain  the  means  of  prosecuting  it.  1  Addi< 
son.  Cont.  802;  SMsenhurg  v.  Jfarte.  70  Ind. 
10&  But  agreements  of  the  kind  above  sug- 
gested should  be  carefully  watched  and  closely 
scrutinized,  when  called  in  question,  and  if 
found  to  have  been  made,  not  with  a  bona  fide 
object  of  assisting  a  claim  believed  to  be  just, 
but  for  the  purpose  of  injuring  andopprewinic 
others  by  aiding  in  iinrighteous  suits,  or  for 
the  purpose  of  gambling  fa  litigation,  or  to  Iw 
so  extortionate  or  uncoosclonable  ss  to  be  in- 
equitable against  the  F»rtj,  effer-t  ought  not  to 
be  given  to  them.  Oourts  administering  justice 
accordiog  to  the  broad  principles  of  equity  and  : 
good  conscience,  as  tbey  are  bound  to  do,  will 
consider  whether  the  transaction  is  merely  the 
bona  flde  aequisition  of  an  interest  hi  the  sub- 
ject of  UtlgaUoa,  or  whether  it  is  an  unfair  or 


Ltlegitimate  transaction,  gotten  up  for  the  pur- 
pose merely  of  spoil  or  specohUion.  The  doc- 
trine of  cluunperty,  to  the  extent  that  furnish- 
ing aid  in  a  suit  under  an  agreement  to  divide 
the  thing  recovered  Is  per  ee  void,  we  think 
ought  not  to  prevail,  when  such  aid  isfurnisbed 
by  a  layman;  but  when  such  contracts  are 
made  for  the  purpose  of  stirring  up  strife  and 
Htigation,  faarassing  otbws,  induang  suits  to 
be  begun  wbicb  ouierwise  would  not  be  com- 
menced, or  for  speculation,  they  come  within 
the  analogy  and  principles  of  that  doctrine. 
Mid  should  not  be  enforced.  QUbert  v.  Holmes, 
64  111.  548;  The  Mohawk,  76  U.  S.  8  Wall.  158. 
10  L.  ed.  406;  Boardman  v.  Thompson,  20  Iowa, 
487. 

Applying  these  principles  to  the  case  in  band, 
we  find  that  the  contract  between  plaintiff  and 
defendants  was  entered  into  in  -  entire  good 
faith,  and  with  uo  intentioo  on  the  part  of 
plaintiff  of  offlciallv  intermeddling  in  the  con- 
troversy between  Bigne  and  tbe  Maociet  heirs, 
but  only  at  Bigne's  earnest  solicitation,  to  ena- 
ble bim  to  obtain  means  to  prosecute  his  claim. 
The  contract  was  not  unconscionaUe  or  un- 
just, but  fairly  entered  into.  Bigoe  had  no 
means  except  the  property  In  litigation,  and  tbe 
taking  by  plaintiff  of  an  assignment  of  a  one- 
half  interest  therein,  as  a  coneideraiion  for  the 
money  advanced  by  bim,  violated  no  principle 
of  law  or  public  policy,  so  far  as  we  can  see 
from  this  record.  What  was  said  by  Thayer, 
J.,  In  relation  lo  the  doctrine  of  champerty,  in 
Dahnu  X,  Seara,  18  Or.  47,  is  in  regard  to  con- 
tracts between  attorney  and  client,  and  has  no 
application  here.  The  relation  of  attorney  and 
client  between  Brown  and  Bigne  did  not  exist, 
and  ihia  opinion  is  conflnea  to  the  case  be- 
fore us. 

The  decree  of  the  court  bdom  it  t&en^m 
firmed. 


NORTH  CAROUITA  SQPREHE  COURT. 


O.  EHzabelh  GLARK,  Admx.,  etc.,  of  James 
H.  Clark,  Deceased, 

V. 

WILMINGTON  ft  WELDON  R  CO.,  Appt 


-N.  a. 


1.  BecMe—  capoaure  to  danger  In  get- 
ting  upon  a  railroad  trestle  In  ad-vane* 
of  a  train  will  not  relieve  tbe  railroad 
company  flrom  UaMlity  for  mniitnir  the 

person  down  on  tbe  trestle  If  the  train  ooaldhave 
been  stopped  or  the  speed  dimlnlehed  in  time  to 
prevent  it  after  dlsooverinff  bis  peril,  attboiurh 
the  eniclBeer  lir  a  ndaoaloulatlon  Judged  that  tbe 
man  would  be  able  to  get  aoroas  the  trestle  be- 
fore be  was  overtafeeo. 
S>  IVe^ll^ncelngettlnff  IntoperlliiBnot 
the  proziaiato  caoee  of  an  ii^iuy  whioh 
could  still  bave  been  -avoided  br  proper  care  of 
thi)  other  par^. 

(dofft  and  Doofs,  JJ.,  dtnenO 


fDeoember  IB.  lan.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Supreme  Court  for  Johnston  County 
in  favor  of  plahitiff  in  an  action  brought  tore- 
cover  damages  for  personal  injuries  resulting 
in  death  and  alleged  to  bave  been  caused  by 
defendant's  negligence.  Afflrmed. 
Tbe  fads  are  stated  in  the  opinion. 
Memra.  AyofxA  *  Daniels  and  W.  C. 
Mnnroe«  for  appellant: 

In  MeAdoo  v.  Richmond  cfi  D.  B.  Ch.,  105N. 
C.  140,  this  court  says:  "A  railroad  has  a 
right  to  the  use  of  its  track,  and  its  servants 
are  justified  in  assuming  that  a  human  being 
who  has  the  use  of  all  his  senses  will  step  off 
tbe  track  before  a  train  reaches  him." 

In  the  absence  of  knowledge  the  engineer 
mieht  assume  that  the  plaintiff  was  a  man  of 
ordinary  intelligence. 

~       T.  Richmond  aD.B.(h.  106  N.  C. 


NOTK.— In  addition  to  tbe  dlscusHioo  of  the  ques- 1  see  also  notes  to  CSnolnnatl,  I.  St.  L.  A  C  B.  Co.  r. 
tion  of  a  railroad  company's  duty  to  ttesiMiaaen  Cooper  (Tod.)  t  L.  B.  A  2d,  and  Toomey  v.  South* 
on  Its  tiaok,  whtoh  appean  In  the  above  opInloDs,  ■  em  Paa  XL  OOi  <CW.f  10  Ii.  B.  A,  m 
U  L.  B.  A. 
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NOBTH  Caboliha  Sufbkicr  Codbt. 


Dec. 


It  Is  not  neeligence  Id  ab  engineer  to  act,  in 
the  absence  o7  speclflc  infonnauoo,  on  the  pre- 
sum^iioD  that  a  man  vtho  la  apparently  awake, 
and  is  movtog,  Is  in  fall  possession  of  all  bis 
senses  and  faculties. 

Ikam  Wilminfften  A  W.  It.  Oct.  107  N.  C. 
691. 

The  plsiotifl  cannot  recover  if  he  Is  guilty  of 
contributory  negligence,  that  is  concurring 
negligence.  Dotwlibstaoding  the  accident  may 
have  been  avoided  1^  tbe  eseicbe  of  ordioaiy 
care. 

OunUr  T.  Wicker.  85  N.  C-  810:  Dotiwa  t. 
SichmMd  ds  D.  R.  Ca.'rSTH.  C.  SOS;  Thw  t. 
Cmx  Fear  *  F.  F.  R  Oo.  WN.  C.  298. 

When  tbe  Injury  arises  neither  from  malice, 
desljrn,  nor  wanton  and  gross  neglect,  but  sim- 
ply the  neglect  of  ordinary  care,  and  the  par- 
ties  are  mutually  to  fault,  tbe  negligence  of 
both  being  tbe  immediate  and  proziinate  cstue 
of  the  injury,  a  recovery  Is  denied. 

Rialer  v.  Charlotte,  C.  ds  A.  R.  Go.  94  N.  C. 
«04. 

In  that  case  plaintiff  attempted  to  drive 
acroiis  the  track  in  front  of  an  oncoming  train, 
and  the  court  said:  "The  attempt  to  cross  the 
road  under  the  circumstances  not  only  showed 
a  want  of  due  care  on  the  part  of  the  plaintiff, 
but  reckless  conduct,  that  amounted  to  moss 
negligence;  and  though  be  was  In  no  fault  in 
the  backing  of  the  borBe  on  tbe  track,  if  he  bad 
not  attempted  to  cross  in  tbe  face  of  tbe  im- 
pending danger,  tbe  accident  would  not  have 
happened,  so  we  are  of  the  opinion  bis  contrib- 
utory negligence  was  the  cause  of  his  injury, 
and  that  being  so,  it  can  make  no  dlfferenoe 
whether  negligence  is  imputable  to  tbe  defend- 
ant or  not. 

See  also  Fffrbet  v.  Atlantic  AN.C.R.  Co.  76 
N.  C.  454;  Farmtrv.  WUmington  AW.  R.Co. 
88  N.  C,  564;  MeAdoo  ».  Richmond  «*  D.  ft.  Co. 
105  N.  C.  140;  Jkana  v.  WilmingUm  AW.R.Q>. 
107  N.  C.686. 

Plaintiff  might  have  by  the  exercise  of  ordi- 
nary care  avoided  the  acddeot,  and  therefore 
be  cannot  recover. 

Turrentinev.  Ridimond  i£  D.'R.  Oo.  93  N. 
C.  638;  Walker  v.  Reidiville,  96  N.  C.  883; 
Meredith  v.  Cranberry  Coal  Al.Oo.W  N.  C. 
fi76. 

Mem*.  P<m  A  Pm  few  appellee. 

Anrx*      deUveied  tbe  oidnkm  ci  tbe 

court: 

The  main  question  presented  by  the  state- 
ment of  tbe  case  on  appeal  and  ably  and  elabo- 
rately argued  by  the  cniinsd  on  both  sides  was 
whether  in  any  phase  of  Ibe  tealimony  the 
court  shoald  have  permitted  the  jnir  to  imas 
upon  the  issues  involving  the  qneetlon  of  de- 
fendant's negligence.  The.  plaintiff  contends 
ibat  there  wa»  ample  evidence  to  warrant  the 
findings  of  the  jaty,  in  response  to  tbe  first  Is- 
Kue,  that  bis  Intestate  was  klUed  hy  tbe  oegU- 
gent  running  of  tbe  defendant's  train;  and,~in 
reapoDsa  to  the  third  Issue,  that,  noiwitbstaod- 
Ing  the  negligence  of  his  inlcttate.  the  injury 
mi^t  have  been  avoided  by  the  exercise  of 
proper  care  and  prudence  on  the  part  of  the 
defendant  Company's  engineer,  llie  defend- 
ant assigned  as  error  tbe  failure  of  the  court  to 
instruct  tbe  iary  that  there  was  not  auflScient 
evidence  to  justify  am  affirmative  rapoiue  to 
UL.  R,A. 


said  Issues.   So  that,  if  a  collocation  of  de- 
tached portions  of  tbe  testimony  would  prima 
facie  tend  to  show  that  the  eogineer  was  negli- 
gent, and  that  by  such  precaution  as  a  man  of 
ordinary  prudence  would  have  taken  he  could 
have  pievented  tbe  oollisioo,  it  was  the  duty  of 
the  court  to  sabmit  tbe  lasues  to  tbe  Jury,  and 
ibey  were  jnsdfled,  In  the  exercise  of  thrir  ex- 
erdse  of  Ibeir  exclusive  right,  in  responding  to 
them  as  they  did.    ISheridan  v.  BrooHfn  Vieg 
<e  A.  &  Cb.  86  N.  Y.  89.  OS  Am.  Dec.  400; 
Kenyon  v.  JVew  York  Gent,  d  ff.  B.  R.  Co.  6 
Hun,  481.   Theeupoeer,  acoordlDg  to  Ibe  tes- 
timony of  all  tbe  witnesses,  could  see  tbe 
trestle  on  which  the  Inteetato  was  killed  for  a 
mile  before  he  reached  it.   George  Ricks,  a 
witness  for  tbe  defendant,  dept^d  that  tbe 
train  approached  from  tbe  north.  Jackaon 
liHBslter,  a  witness  for  the  plidntiff,  testified 
Ibat  there  was  a  mile-post  at  the  north  end  of 
the  trestle,  and  that  the  engineer  goine  south 
could  lell  that  a  man  was  on  the  trestle  wbeii 
his  eneine  was  four  or  five  buodred  varda  dis- 
tant from  it;  that  tbe  plaintiff's  intestate  was 
stricken  by  the  engine  ne«r  tbe  south  end  of 
tbe  trestle,  wblcb  was  125  feet  long,  and  thrown 
about  35  yards  south  of  It,  and  down  an  em- 
bankment; that  the  train  could  have  been 
stopped  within  160  yards;  and  that  tbe  witness 
looked  when  the  danger  signal  was  given,  and 
tbe  train  was  then  450  yards  from  the  trestle; 
but  tbe  witness,  lookingal  it,  could  see  no  dim- 
inution of  its  speed  when  It  reached  the  tres- 
tle, just  as  the  witness  Moore  slated  that  be 
could  see  oo  "slack  up"  of  the  train  till  it 
reached  tbe  treatle.  Ervin  Rtefcs,  deposing  in 
behalf  of  tbe  defendant,  could  not  say  that  tbe 
train  "slowed  up"  any  before  It  struck  bim. 
tboueh  he  could  see  Its  approach  diatlnctly, 
and  that  the  plaintiff's  Intestate  was  running 
in  tbe  middle  of  tbe  track  when  he  first  aaw 
him,  just  after  tbe  whistle  blew.   Tbe  defend- 
ant's eogineer  testified  that  when  the  signal 
was  given,  at  a  dlstaooe  of  100  yards,  the  plain- 
tiff'slntestato  acknowledged  it  by  stopping  and 
looking  back  at  the  engine:  that  he  was  still 
north  of  the  trestle,  bad  not  reached  it,  but 
turned,  and  went  towards  0ie  trestle,  still  on 
tbe  onlside  of  the  track,  and  when  Ibe  engine 
was  60  yards  north  of  tbe  trestle  he  stepped 
upon  the  track  at  pr  near  the  north  end  <h  it 
for  the  first  time:  that  he  then  applied  tbe 
brakes,  but  struck  deceased  10  or  13  feet  from 
the  north  end.    The  defendant's  fireman 
thought  tbe  train  was  not  stopped  for  300  to 
250  yards  beyond  where  Clark  was  stricken, 
while  he  thought  the  alarm  was  given  100 
yards  north  of  tbe  trestle.   The  Intestate  be- 
gan to  run,  aocoidiog  to  Rick's  stalcmeot. 
along  the  middle  of  the  track  od  tbe  trestle 
when  the  signal  was  blown.   There  was  testl- 
monv  to  the  effect  (bat  the  frame  at  tbe  trestle 
was  'from  8  to  11  feet  above  Ae  ground,  and 
that  a  very  active  man  might  have  escaped  In- 
ju^  by  jumping  upon  a  cap. 

The  jury  were  not  bound  to  And  that  Uie 
whole  of  the  testtmony  of  any  witness  was 
true;  and  It  is  immatorial  whether  tbey  thought 
any  given  one  was  mistaken  as  to  bla  recollec- 
tion or  observation  of  some  matters  and  accu- 
rate as  to  other  facts,  or  was  false  in  part  and 
credible  as  to  other  statements.  Any  one  of 
several  theories  arialDg  out  of  tbe  evidence  may 
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"have  been  adopted  by  the  Jary.  They  may 
have  concluded  that  I^ssiter  was  to  be  believed 
-when  he  stated  that  Clark  was  killed  at  the 
south  end  of  the  trestle,  after  the  engiQe  had 
traversed  its  whole  lenfth,  and  not  near  tbe 
ii'irth  end,  as  the  en^necr  slated;  and  that 
theory  may  have  been  strengtbeoed  by  fladiag 
It  to  bo  true  that  the  Intestate  was  throwo  up 
iDto  tbe  air,  and  at  tbe  same  time  received 
such  an  impetus  forward  as  to  land  bis  body  S5 
yards  further  at  the  side  of  tbe  embankment. 
Tbey  bad  a  right  to  conclude  from  the  evi- 
dence, which  we  have  stated,  that  deceased 
was  OQ  tbe  trestle  in  the  middle  of  tbe  track 
-when  tbe  whistle  blew  and  tbe  bell  xang,  and 
they  had  testiraooy  sufBdeoC  to  warrant  tbe 
belief  that  at  that  very  moment  tbe  eof^o'^ 
450  yards  from  the  trestle,  and  could  have  been 
stopped  in  150  yards.  The  jury  were  justified 
in  concluding  as  a  fact  that  the  encineer  did 
not,  as  a  witness  testified,  perceptibly  slacken 
bis  speed  Id  tbe  least  till  he  strnck  Clark;  and 
this  theory  would  be  sustained  \^  defendant's 
own  testimony  (tbatof  tbefireman  Jones),  that 
tbe  train  ran  on  300  to  250  yards  after  striking 
him  before  it  was  fully  stopped,  while  il  could 
have  been  brought  to  a  stand-still  within  150 
yards  (accordioe  to  the  evidence  of  LaHsiicr, 
which  tbe  jury  had  a  right  certainly  to  believe), 
ns  they  had  a  r^bt  to  nx  a  lower  estimate  as 
the  true  one.  If  the  forcTOin^  is  a  fair  sum- 
mary of  the  facia  that  the  jury  miirht  have 
found  as  a  part  of  a  special  verdict,  tlien  we 
may  assume  for  our  present  purpose  that  any 
theory  arising  out  of  it  is  a  true  embodiment 
of  their  findings.  Suppose  the  engineer  saw 
tbe  plaintiff's  intestate,  after  looking  back  in 
acknowledgment  of  the  danger  signal,  rushing 
along  the  middle  of  a  trestle  125  feet  long,  with 
DO  meaos  of  escape  till  he  should  reach  the 
south  end  of  It,  except  by  jumping  11  feet  (the 
height  on  the  south  side),  to  the  ground,  or  the 
display  of  nnusnal  activity  by  jumping  upon  a 
cap,  and  that  he  ran  bis  eogioe  800  yards  while 
Clark  was  still  nundng  along  the  center  of  the 
track  on  tbe  trestle.  He  oonid  bave  stopped  it 
within  tbe  remaining  160  yards.  If  not  sooner, 
before  even  reaching  the  oortii  end  of  tlie 
trestle;  but,  when  there  was  no  longer  any 
doubt  that  Intestate  was  fully  committed  to 
risking  his  Ufe  in  the  effort  to  cross  because  of 
bispeniatent  movement  south  od  the  track, 
while  the  eogioe  advanced  800  yards  after  the 
sigmd  was  given,  the  engineer  rushed  reckless- 
ly onward  without  tbe  uigbtest  diminution  of 
speed.  But  If,  by  any  calculation  as  to  tbe 
relative  progress  of  two  bodies  in  motion  ou 
tbe  same  road,  the  jury  concluded  that  tbe 
train  was  nearer  to  the  trestle  when  the  alarm 
was  given,  there  is  no  possible  method  by  which 
we  can  legitimately  tell  whether  they  fixed  that 
distance  at  450,  150,  100,  or  60  yards.  If  it 
was  150  yards,  and  Zlassiter  was  to  be  believed, 
then  the  engineer  could  (after  the  deceased 
made  his  purpose  apparent  by  looking  at  the 
engine  and  then  moving  forwaro),  have 
stopped  at  the  very  northern  extremity;  or  if 
tbey  tboujji^t  100  yards  was  the  distance,  as 
tbe  eofl^neer  testffled,  the  engine  would  have 
been  brought  down  to  a  slow  pace,  and 
within  nine  yards  of  a  full  stop,  when  it  came 
in  contact  with  intestate,  so  that  the  force  of 
the  collision  might  not  have  been  saffldent  to 
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do  bhn  seriooB  injaiy.  If  he  was  stricken  at 
tbe  south  end  of  tbe  trestle.  Suppose  tbs 
jury  believed  that  the  estimate  of  the  distance 
by  tbe  engineer,  vrbo  tboui<ht  he  blew  100 
yards  and  put  on  the  brakes  50  yards  from  tbe 
north  end  was  correct,  then  he  could  have 
stopped  io  150  yards,  the  force  of  the  engine 
wouM  have  been  greatlv  reduced  after  the  use 
of  all  appliances  for  100  yards,  and  it  might 
have  been  considered  by  them  but  a  fair  in- 
ference that  the  blow  would  not  have  been 
fatal,  if  harmful  at  all,  wlieu  the  collision 
should  come,  had  tbe  eopioter  used  every 
effort  to  sto^  consistent  with  safety.  Imme- 
diately on  giving  the  alarm.  If  be  could  have 
slopped  tbe  engine  In  less  than  100  yards,  he 
might  have  saved  intestate's  life,  whether  be 
put  on  brakes  at  50  or  100  yards.  For  we 
must  bear  io  mind  also  that  it  was  decided  In 
DeaM  V.  Wilmington  <t  W.  R.  On.,  107  N.  C. 
686,  that  the  jury  were  not  bound  to  adopt  Uie 
estimate  of  the  witnesses  or  to  hear  expert 
testimony  as  to  the  distance  within  which  an 
engine  mi^bt  be  stopped,  but  could  determine 
tht.l  question,  as  one  arldri'ssed  to  llieir  com- 
mon sense,  for  themselves.  By  fixing  that 
distance  at  more  or  less  than  150  yards,— the 
estimate  of  tbe  conductor  beln^  that  it  would 
require  400  to  500  yards,— and  varying  the 
finding  as  to  speed  from  SO  to  SO  miles  per 
hour,  according  to  tbe  coofiictin?  testimony, 
an  Infinite  number  of  combiu»ttoDs  might 
bave  been  made  by  tbe  jury  iis  to  tbe  different 
questions  of  distance  and  speed  and  force, 
giving  rise  to  endless  inferences  from  them. 

It  was  io  evidence  ibat  dereased  was  lame, 
but  Wiis  running  in  tbe  middle  of  tbe  track  on 
the  trestle.  It  was  tbe  province  of  the  jury  to 
say  where  be  was,  whether  entirely  north  of 
the  trestle,  on  the  trestle,  or  at  what  point  on 
it,  when  the  whistle  blew.  .  We  are  not  justi- 
fied in  conjecturing  as  to  tbetr  findings  of  evi- 
dential facts,  when  tbe  witnesses  left  a  margin 
in  distances  between  150  and  450,  and  tbe  jury 
were  at  liberty  to  eo  even  below  the  minimum 
mentioned  by  Lassiter.  The  jury  were  justi- 
fied in  concluding  that  tbe  speed  of  the  engine 
had  not  been  abated  in  the  least,  thouprh  a 
frightened  human  being  bnd  been  cbiuaed  by 
an  engine  along  a  trestle  from  which  the 
engineer  ought  to  have  known  he  could  not 
escape  without  peril  to  Ufe  or  limb,  until  be 
was  tossed  like  a  bait  into  the  dr,  and  throwa 
forward  for  25  yards,  where  his  mangled 
corpse  tumbled  off  the  emiiankment.  The 
evidence  of  the  firemao  that  the  train  was  not 
stopped  till  it  had  gone  200  to  250  yards 
south  of  tbe  trestle  may  have  been  considered 
by  the  jury  as  corroborative  of  the  other  wit- 
ness, who  said  that  the  speed  was  not  per- 
ceptibly diminished.  TMt  would  depend 
upon  Ibeir  estimate  of  the  time  and  distance 
requisite  for  slopping  the  train;  sod  in  settling 
that  question  the  jury  very  probably  first  de- 
termined what  tbe  speed  was,  whether  80.  35, 
40,  or  50  miles  per  hour,  according  to  tbe  vai7- 
ing  opinions  of  witnesses,  and  possibly  wheth- 
erlt  was  true  that  the  train  was  mnning  down 
Brrade.  as  stated  by  a  witness.  Tbey  could  be- 
lieve or  discredit  the  whole  or  a  part  of  tbe 
testimony  of  any  witness,  and  we  bave  no 
right  to  assume  what  their  flodlng  was.  If 
there  was  no  conceivaUe  view  of  the  testlmonr 
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in  wbieb  the  defendant's  aerraots  might  have 
saved  the  life  that  was  lost  (despite  the  admit- 
ted negligence  of  the  plaintiff,  and  after  it  was 
apparent  to  the  servant,  silting  upon  bis  en- 
gine, that  the  plaintiff  had  carelessly  put  bis 
person  in  jeopardy)  by  simply  ueing  tbe  ap- 
pliances at  bis  command,  and  without  peril  to 
tbe  persons  and  property  in  bis  charge,  the 
court  would  have  beeu  Justified  in  withdraw- 
ing the  case  from  the  jury,  but  not  otbcrnise. 
The  engineer  knew  or  ought  to  have  known 
that  the  mile-post  marked  The  end  of  tbe  tres- 
tle, and  when  he  saw  that  the  plaintiff's  intes- 
tate, after  turoing  and  looking  at  the  approach- 
ing train,  was  still  persisting  in  hu  perilous 
purpose  of  crossing  tbe  trestle  io  ita  front,  he 
should  have  resolved  all  doubt  in  favor  of 
human  life,  and  forthwith  have  reversed  his 
engine,  and  put  on  tbe  brakes.  We  may  as- 
sume that  be  did  neither,  as  there  is  abundant 
testimony  to  have  warranted  the  jury  in  so  be- 
lieving. At  this  supreme  moment  the  law  and 
tbe  common  instincts  of  humanity  would 
condemn  his  rushing  recklessly  onward  for 
DO  better  reason  than  that  the  deceased  might 
jump  II  feet  to  tbe  ground  without  injury,  or 
by  a  display  of  unusual  agility  might  place 
himself  upoD  a  cap. 

It  is  settled  law  in  this  Slate  that  where  an 
engineer  sees  that  s  human  being  is  on  tbe 
track  at  a  point  where  be  can  stop  off  at  his 
pleasure,  and  without  delay,  he  can  assume 
that  be  is  in  full  possession  of  bis  senses  and 
faculties,  without  mformation  to  the  contrary, 
and  will  step  aside  before  tbe  engine  can  over- 
take him.  But  where  it  is  apparent  to  an  engi- 
neer, who  is  keeping  a  proper  outlook,  that  a 
man  fs  lying  prone  upon  the  track,  or  his  team 
is  delayed  in  moviog  a  wagon  over  a  crossing, 
it  bas  been  declared  that  tbeengineer,  having 
reason  to  believe  that  life  or  property  will  Iw 
imperiled  by  going  on  without  diminishing 
his  speed,  is  negligent  if  he  fails  to  use  all  the 
means  at  bis  command,  consistent  with  the 
safety  of  the  passengers  and  property  in  his 
charge,  to  stop  his  train  and  avoid  coming  in 
contact  with  the  person  so  exposed.  Deam  t. 
Wilmington  A  W.  R.  Go.  107  N.  C.  686;  Sul- 
iflflfc  V.  Wilmington  <t  W.  B.  Co.  105  N.  C.  180. 
The  same  rule  prevails  where  the  engineer 
knows  or  ought  to  know  that  a  human  oeing 
has  passed  a  mile-poitt  which  marks  the  end  of 
a  trestle  nearest  to  him,  and  can  see  th^  the 
pereon,  despite  his  signal,  persuts  in  running 
along  the  track,  from  wbidi  he  cannot  step 
aside,  and  from  which  he  can  escape  instantly 
only  by  a  perilous  jump  or  nnusual  activity. 
The  law  expects  him,  when  he  sees  a  man  still 
lying  motionless,  after  he  has  giren  tbe  alarm 
signal,  to  take  precaution  against  the  possi- 
bility of  bis  being  drunk;  or.  where  one  does 
not  move  his  team  at  a  crossing  under  simflar 
dicumstances,  to  act  upon  the  idea  that  the 
wagon  is  fastened  io  some  way.  While  as  a 
general  rule  tbe  engineer  "  would  have  a  right 
to  assume  that  a  person  walking  upoo  the  track 
was  in  possession  of  ordinary  sight  aud  hear- 
ing, yet,  where  the  conduct  of  the  traveler  is 
such  as  to  excite  a  doubt  of  this,  the  engineer 
is  bound  to  use  greater  caution."  and  to  stop 
the  train,  if  necessary  to  secure  his  safe^.  2 
Shearm.  &  Bedf.  Neg.  gg48S,  484;  Wharton, 
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Neg.  S  301;  PmnMi/ttania  S.  Co.  t.  Weber,  7ft 
Pa.  157.  18  Am.  Rep.  407. 

In  Cook  V.  Central R.  Bkg.  Co.,  67  Ala.  533, 
it  was  held  error  to  refuse  to  charge  that  if  de- 
fendant's ageots  did  see,  or  by  tbe  exercise  of 
proper  care  could  have  seen,pIaiDtifrs  intestate 
upoo  said  bridge  or  trestle  io  time  to  have 
stopped  said  tram  before  it  reached  him,  and 
that  they  failed  to  stop,  tbe  defendant  was 
liable.  We  may  add  to  this  nUe,  as  applicabl* 
to  our  case,  that  the  defendant  was  also  liable, 
if  its  servants,  under  such  circumstances, 
could  have  so  diminished  tbe  speed  of  tbe  en- 
gine before  the  collision  occurred  as  possibly 
to  have  saved  the  life  of  intestate.  TIk  plain* 
tiff  was  unquestionably  negligent,  but  his  n^- 
ligence  was  not  tbe  proximate  cause  of  his 
death.  If  the  defendant's  servant  could  have 
prevented  It,  afler  tbe  latter  bad  reason  to 
know  of  tbe  peril,  without  danger  to  persona 
or  property  in  bis  charge.  2  Shearm.  &  Redf. 
Neg.  §  (p.  208,)  note  I.  Tbe  principle 
laid  down  in  the  Alabama  case  which  we 
have  dted  must  neceasxTdy  prevail  in  every 
State  where  tbe  doctrine  .of  Ountcr  v.  Wicker, 
85  N.  C.  is  established.    Where  the 

courts  hold,  as  In  Kansas,  that  one  who  walks 
upoo  a  bridge  constituting  a  part  of  the  track 
of  a  railway  is  a  trespasser,  aud  that  the  engi- 
neer is  not  bound  to  keep  a  lookout  for  such  an 
intruder,  and  if  he  is  killed  while  on  a  tuidee 
or  trestle,  the  company  is  only  liable  for  wm- 
ful  aegligeoce,  it  follows  that  they  always  re- 
fuse to  sanction  tbe  doclriue  so  fully  settled  by 
Ibis  court.  Hence  it  was  found  necessary  to 
overrule  fferring  v.  Wilmingtoa  <£  R.  B.  Co. 
32  N.  C.  402,  in  Dean*  v.  Wilmington  dW.  B. 
Co.  107  N.  C.  686. 

The  true  test  of  the  engineer's  du^  Is  in- 
volved in  the  question  whether  he  has  reason- 
able ground  to  believe,  with  all  tbe  knowledge 
of  tbe  aurrouodings  which  due  diligence  re- 
quires of  him,  that  the  life  of  a  fellow  man  is 
io  peril,  and  that  tbe  danger  to  his  person  can 
only  be  averted  by  stopping  or  reducing  the 
speed  of  tbe  train,  when  an  engineer  sees  % 
man  persistently  putting  himself  m  peril  on  a 
trestle  or  bridge,  so  that  he  can  no  more  get 
off  the  (rack  than  one  who  is  lying  on  it  in  an 
apparent  stupor,  except  by  exposing  himself 
to  danger,  wLyis  It  not  reasonable  in  him  to 
act  instantly  on  tbe  natural  inference  that  one 
whose  conduct  is  so  extraordinary  Is  either 
drunk  or  bereft  of  reason  from  sudden  ter- 
ror? Gw*  V.  Central  R.  <fi  Big.  Co.  tvpra; 
Wharton,  Neg.  §301.  Greater  caution  is  ex- 
pected of  a  company  In  all  cases  where  for 
any  cause  it  is  apparent  that  one  Is  not  ap- 

Snsed  of  his  danger.  Tanner  v.  Lmtitcitie  A 
1  B.  Co.  60  Ala.  621,  e4a  Though  plain- 
tiff's intestate  was  negligent  In  going  utkhi  the 
trestle  when  he  knew,  or  might  have  known, 
before  the  alarm  was  given,  that  a  train  was 
approaching,  bis  admitted  fault  would  not  ex- 
cuse the  subsequent  carelessness  of  the  engineer 
in  inflicting  an  injury  upon  him  that  oould 
have  been  avoided.  One  wrong  no  more  jus- 
tifies another  in  law  than  in  morals.  Neediam 
V.  San  Franciteo  dk  8.  J.  B.  Co.  STf  Cal. 
Because  one  carelessly  exposes  his  life  on  sc- 
count  either  of  drunkennen  or  deliberate  foUy, 
he  does  not  thereby  become  an  outlaw.  » is 
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to  give  railroad  oompaoieB  the  rigbt  to  run 
their  through  trains  in  reckless  d»regard  of 
hiB  safety.  There  is  do  presumption  that  a 
child  or  a  man  apparenll;  drunk  will  set  uut 
of  the  way.  Wbeo  iatesiate  acted  like  a 
dnukea  man,  and  made  no  effort  to  leave  the 
trestle,  the  engineer  should  have  stopped  the 
train.  3  ^Voo(l,  Railway  Law.  1268,  and  note 
J:  Kenyouv.  JHete  York  Cent.  &U.  KR.  Co.  5 
Ilua,  48li  aJteridan  v.  Brookit/n  City  N.  B. 
Co.  36  N.  Y.  39.  93  Am.  Dec.  490.  Persons 
in  great  pert^  are  not  expected  to  ezeidae  the 
preseDce  of  mind  and  care  that  woald  ocdt- 
narilT  be  cbaracieristlc  of  a  prudent  mao. 
The  uw  makes  allowance  for  their  excitement 
and  leaves  the  circumsiBDces  of  tbeir  conduct 
to  the  jury.  Bvel  v.  JSeto  York  Cent.  R.  Co. 
81  N.  Y.  814,  88  Am.  Dec.  271;  QaUna  db  C.  C.R. 
Co,  V.  Yanoood,  17  ill.  509;  Wharton,  Keg. 
§304. 

The  jury  doubtless  thought  that  the  con- 
duct of  the  deceased,  after  the  engineer  saw 
him  on  the  irack,  was  such  that  the  latter  bad 
reason  to  believe  that  he  was  drunk.   In  cor- 
roboration of  this  theory  he  bad,  according  to 
the  testimony,  two  bottles  of  Kpirituous  liquor 
upon  bis  person,  just  as  Deans  was  found 
with  a  bottle  and  a  broken  glass  at  bis  side. 
Aooordiog  to  the  views  ot  the  testimony 
which  we  have  presented  as  the  poesible  and 
Ultimate  theories  adopted  by  the  Jury,  there 
was  almost,  if  not  quite,  as  cogent  reason  for 
the  conclusion  on  the  part  of  the  jury  in  our 
case  as  la  Deans'  Com  that  a  person  wbo  aci^ 
so  unnaturally  and  carelessly  must  have  been 
drunk.  It  was  uoquestioDably  negligeoce  to 
get  drank  and  lie  down  upon  the  track,  as  it 
was  to  go  upon  ft  io  full  view  of  an  approach- 
ing train.   But  lo  tbeone  ease,  as  in  the  other, 
it  was  ibe  province  of  the  jury,  not  of  the  court, 
to  determine  whether  the  eagioeer  bad  reason 
to  believe  that  a  man  was  so  situated  that  be 
could  not,  withoat  peril,  get  off  the  track  in 
time  to  e^pe  the  tr^,  moving  as  it  was,  or 
was  so  much  intoxicated  that  he  could  not  or 
would  Dot  attempt  to  escape,  and,  whether,  af- 
ter be  could  have  discovered  the  situation,  the 
engineer  might,  by  exercising  ordinary  care, 
have  avoidea  the  fatal  injury.    Oookv.  Oentral 
It.  <fi  Bkg.  Go.  tupra.   Instinct  would  prompt 
a  man  under  such  circumstances  to  try  to  save 
hla  life,  and  in  the  absence  of  all  evidence, 
the  presumption  is  that  he  has  exercised  due 
care.    I^ngytvania  B.  Go.  v.  Wdter,  76  Pa. 
167,  18  Am.  Rep.  407.   In  the  case  of  Deant 
T.  Wiltningtendt  W.  A.Cb..itwasdeclaredtobe 
the  province  of  the  Jury  to  determine  which  of , 
two  natural  infereacea  should  be  drawn  fnun 
an  admitted  state  of  facts.   In  our  case  there 
are  not  only  different  infer«cea  directly  de- 
ducible  from  the  evidence,  but  thoe  is  contra- 
dictory testimony,  giving  rise  neceMarily  to  dif- 
ferent conclu^onsof  law,  according  to  the  poe- 
sibleflndingaof  the  jury.  DetroitdbM.  R.Co.v. 
Van  ateinburg.  17Uich.  9f».   We  cannot  fol- 
low counsel  in  the  line  of  argument  adopted, 
and  say  that,  becatue  the  court  held  in  the  case 
referred  to,  that  without  expert  testimony  the 
jury  could  exerciw  their  own  common  sense, 
and  determine  wltbin  what  spaoe  an  engineer 
might  ^top  bis  train,  we  can  fto  a  bow-sbot 
farther  here,  and  declare  that  Uie  court  may 
judicially  determine  what  would  be  (he  rela- 
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tive  progress  of  the  two  bodies  moving  upon 
the  same  track, — the  train,  whose  speed  was 
estimated  by  variouswitnessesatSOto  60  miles 
per  bour,  and  a  man,  who  was  said  to  be  lame, 
but  whose  velocity  was  not  even  guessed  at  by 
any  witness.  The  difficulty  would  be  eu- 
hanced  by  the  fact,  to  which  we  have  adverted, 
that  the  jury  had  the  eictusive  right  to  say 
within  what  distance  the  train  could  be 
stopped;  and  an  essential  factor  would  be 
wanting,  if  anyone  outside  of  the  Jury  should 
undertake  the  problem.  If,  moreover,  the 
case  at  bar  does  not  present  a  oumber  both  ot 
conflicts  lo  evidence  of  the  various  witnesses 
and  of  diverse  inferences  deducible  from  dif* 
fereot  views  of  the  eviilence,  leading  to  coo- 
elusions  of  law  modified  according  tn  the  In- 
ference drawn,  it  would  seem  difficult  to  con- 
ceive of  one  that  does.  The  court  cannot,  for 
the  want  of  ascertained  data,  work  out  the 
problem  so  as  to  reach  a  special  verdict.  The 
engineer,  when  his  train  was  rushing  on  at 
such  a  speed,  and  a  human  being  was  placing 
himself  in  imminent  peril  of  life,  was  not  war- 
ranted in  making  a  calculation  in  bis  head  of 
this  ioiricate  problem.  It  is  now  manifest 
that,  if  he  refused  to  slacken  his  speed  in  the 
least,  (as  we  must  assume  on  the  demurrer  to 
the  evidence  he  did.)  and  acted  upon  a  hurried 
calculatiou  as  to  the  rapidity  with  which  the 
intestate  was  moving,  he  made  afatal  mistake. 
The  man  is  dead,  and  the  engine  killed  liim. 
So  that  the  figures,  contrary  to  the  maxim, 
were  false.  If  the  jury  believed  tfaat  the  en- 
gineer could  by  ordinary  care,  after  seeing  the 
atuation  of  deceased,  havediminished  the  force 
of  the  collision  so  as  lo  bruise  instead  of  killing 
him,  their  verdict  ought  not  to  be  disturbed. 

It  is  due  to  tlM  counsel  who  discussed  the 
doctrine  of  proximate  and  remote  cause  with 
so  much  subiility  to  stale  briefly  the  reason 
why  a  court,  where  the  principle  announced 
in  Daoiet  v,  Mann,  10  Mees.  &  W.  646.  and 
first  adopted  by  this  court  in  Ounter  v.  Wicker, 

[trevails,  cannot  concur  tn  bis  line  of  reason- 
ng.  It  has  been  generally  conceded  that  from 
the  stand-point  which  is  occupied  by  tbla  court 
the  rule  of  eauta  caumm  has  been  more  hap- 
pily and  succinctly  stated  by  Judgt  Cooley  in 
bis  work  on  Torts  than  by  any  other  writer. 
He  says,  (pages  70,  71:)  "li  the  original 
wrong  only  oecomes  injurious  iu  conaequeooe 
of  tbe  ioterventioD  of  some  distinct  wrongful 
act  or  omission  by  another,  tbe  injury  shall  be 
imputed  to  tbe  last  wrong  as  the  proximate 
cause,  and  not  to  that  wnicb  was  more  re- 
mote." 4  Am.  &  Ed^.  Encyclop.  Law,  p.  25, 
mte  S,  with  authorities  cited;  /sfieA  v.  New 
York  A  N.  H.  B.  Co.  37  0)nn.  401 

Applying  the  principle  to  tbe  facts  of  our 
case,  it  is  manifest  that,  thon^  plaintiff's  iu- 
teelate  was  negligent  in  going  upon  a  trestle 
when  he  ought  to  have  known  that  a  train 
was  approaching,  be  would  not  have  been 
killed  ii  tbe  engineer  had  stopped  the  train  be- 
fore it  came  in  c(Hitact  with  him.  If,  then, 
there  was  any  evidence  that  warranted  tbe  find- 
ing of  the  jmy  in  reaponse  to  the  third  issue, 
— which  meant  that  the  death  was  due  to  the 
neeligenoe  of  the  engineer  in  falling  to  stop  or 
diminish  the  speed  of  tbe  train. — It  would  fol- 
low Ast  the  court  must  hold  as  law  that  the 
negligence  of  the  defendant  was  tbe  proximata 
48 
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cause  of  tfae  injury.  Tbe  authorities  do  not 
susiala  tbe  Mellion  assumed  by  counael.  It 
makes  do  differeace  bow  sbort  sa  iDterval  oc- 
curs between  tbe  negligcDt  act  of  tbe  plaintiff 
and  tbat  of  tbe  deMndant,  if  tbe  latter  bad 
time  to  discover  tbe  danger  and  avert  tt  by  tbe 
exercise  of  ordioarr  care.  4  Am.  ft  Eng. 
Encyclop.  Law,  p.  37;  Keedham  T.  San  Fran- 
eiico  d  St.  J.  H.  Go.  hupra;  Trow  T.  Yermmt 
Cent.  B.  Co.  24  Vt.  484. 

Tbe  illuitratioD  of  concurrent  n^ligence 
s;iveD  by  ./udjTeCooley  outlines  still  more  clear- 
fy  tbe  duiiocttoQ  wbicb  we  bave  attempted  to 
draw.  It  is  tbe  case  of  two  persoos,  who  in 
concert  block  up  ft  street  "Neiiber  of  tbe 
culpable  parties  can  excuse  bimsclf  by  sbow- 
ing  tbe  wrong  of  tbe  otber.  for  tbe  injury  is  a 
naiural  and  proximate  result  of  bis  own  act." 
There  are  two  divergent  lines  of  aulfaority  upon 
tbia  subject,  but  tbe  position  assumed  by  coun- 
sel for  the  defendant  finds  nosuppoit  in  the 
decisioiis  of  those  courts  ifaet  bave,  like  this, 
adhered  clo!<ely  to  tbe  doctrine  of  Dames  y. 
Mann,  10  Mt-ef.  &  W.  545.  Tbe  negligenceof 
tbe  ptdintifl  in  our  case  consisted  in  going  upon 
the  trestle  when  an  approaching  train  was  in 
sight,  as  it  could  have  been  seen  a  mile.  But 
if,  after  lie  went  upon  tbe  track,  the  defendant 
company's  servant  could  have  discovered 
danger  id  time  to  avert  it  wlibnut  jeopardy  to 
tbe  persons  or  property  on  defendant's  train, 
and  oefclected  to  do  so,  the  negligence  of  tbe 
two  was  not  coucurrent  nor  contemporaneous. 
That  of  tbe  defeadant  was  so  far  subaequent 
to  tbe  plaintiff's  act — wrongful  act~a8  to 
irive  time  to  tbe  servant  of  tbe  former  to  bave 
discovered  tbe  danger  and  averted  the  injury 
by  the  proper  use  of  tbe  means  at  his  com- 
mand. 2  Thomp.  Keg.  1157;  Wharton,  Neg. 
343.  346,  888. 

It  was  not  error  in  tbe  court  to  recapitulate 
fairlv  such  coDtcDtions  of  counsel  as  illustrated 
the  bcariog  of  tbe  evidence  upon  tbe  issues. 
It  is  often  helpful,  it  not  neecsgary,  for  tbe 
court  to  do  so,  in  order  that  tbej  may  uuder- 
stand  how  to  apply  the  law  to  tbe  testimony. 

T/tere  it  no  error. 

Clark,/.,  dissenting: 

In  this  case  there  can  be  no  question  that 
tbe  plaintiff  was  guilty  of  negligence.  The 
exception  taken  1^  tbe  defendant  below  is,  fn 
purport  and  effect,  tbat  Ihore  was  no  evidence 
Bufficieni  to  go  to  the  jury  tbat,  notwitbstand- 
iog  plaintiffs  negligence,  the  injury  "might 
have  been  avoided  by  the  exercise  of  reason- 
able care  and  prudence  on  the  part  of  the  de- 
fendant." Taking  tbe  plaintiff's  evidence  in 
eve^  respect  to  lie  true,  this  exceptkin  of  de- 
fendant should  be  ausiained.  By  that  evidence 
the  plaintiff  was  walking  on  a  tn  Rtle  a  little 
after  tbe  regular  schedule  time  of  the  passen- 
ger train,  and  at  a  point  where  he  could  see 
the  train  for  a  mile.  Tbe  trestle  was  126  feet 
long.  The  engineer  sounded  the  whistle  450 
or  SOO  yards  from  tbe  north  end  of  tbe  treat  le 
going  south,  andabout2  P.  M.  in  the  di^-tlme, 
the  Uain  moving  at  the  rate  of  SO  to  W  miles 
an  hour.  When  tbe  engineer  sees  a  man.  not 
known  by  him  to  be  deaf,  drunk,  or  fosane, 
walking  on  tbe  track,  be  has  groand  to  believe 
tbat  on  sounding  tbe  whistle  the  man  will  get 
off  the  track  in  ume.  He  ia  not  compaUed  to 
14  L.  R.  A. 


slacken  the  speed  of  Ihe  train  on  that  account. 
This  has  been  often  decided,  and  lately  Id  Jfe- 
Adeo  v.  Richmond  A  D.  R.  0>,  105  N.  0.  140. 
and  Meredith  v.  BiehmoRd  S  D.K  Oo.  108  N. 
C.  616.  It  cannot  with  reason  be  cooiended 
tbat  in  this  case  tbia  short  trestle  sliould  bave 
caused  tbe  engineer  to  slacken  bis  speed;  for, 
aside  from  thedifflcutty  of  an  engineer  moving 
at  tbat  speed  being  able  to  locale  a  man  on  any 
specified  125  feet  of  the  track,  there  was  txit 
125  feet— t'.  «.,41|  yards— of  the  trestle,  and 
by  plaintiff's  evidence  the  deceased  was  it  or  Q 
yards  on  the  trestle  when  Ihe  whistle  blew.  If 
the  engineer  did  not  know  tbe  man  was  on  the 
trestle,  be  had  reasonable  ground  to  believe  be 
would  not  go  on  it  after  the  signal.  If  he  Is 
held  responsible  for  the  knowledge  tbat  tbe 
man  was  on  the  trestle,  he  had  reasonable 
ground  to  believe  that  the  man  would  turn 
liack  the  6  yards  he  bad  traversed;  and  be  most 
also  be  credited  with  the  knowledge  that,  if  the 
man  peraiated  in  attempting  to  cross  wbfle  tbe 
engine,  moving  80  or  88  miles  an  hour,  was 
running  more  than  a  quarter  of  a  mite.  (456 
yards,)  a  man  could  traverse  the  remaining  90 
yards  of  the  trestle  who  was  walking  at  one 
thirteenth  of  that  speed,  or  under  3  miles  an 
hour.  It  was  not  unreasonable  in  the  engineer 
to  snppoae  that  a  man  who  would  attempt  to 
cross  a  trestle  In  front  of  a  passenger  train 
would  at  least  move  as  rapidly  as  three  miles 
an  hour,  when  ao  ordinary  walk  b  more  rapi''. 
This  (s  not  like  Burton  v.  }\'ilmington  «f  W. 
B.  Co.,  82  N.  C.  504,  84  N.  C.  198.  where  tbe 
deceased  was  a  deaf  man.  and  tbe  engiseer 
knew  blm;  nor  like  tkantt  Cate,  mpra,  where 
the  man  was  drunk  and  belplen  on  tbe  track; 
nor  like  JfenV*  Caae,  74  N.  C.  855.  where  tbe 
injared  parties  were  children;  nor  like  7>iiy'« 
Cote,  99  N.  C.  298,  where  tbe  accident  was  in 
the  nigbt-dme,  in  a  populous  town,  and  tbe 
train  moving  at  an  nnusual  hour,  no  bead- 
light  used,  and  no  signal  beine  given;  nor  Kke 
those  cases  where  tbe  train  was  passing  out  of 
regular  time,  and  no  signal  was  sounded;  dot 
like  lire-stock  cases,— Cbrflon  v.  WUmihgten  ^ 
W.  R.  Co.  104  N.  G.  S65,  and  the  like;  nor  those 
in  wliich  stress  Is  laid  on  tbe  fact  that  stock, 
unlike  human  beings,  bave  not  intelligence 
enough  to  get  off  the  track.  Here  the  train 
WAS  on  nearly  regular  schedule  time.  There 
was  no  evidence  Uiat  tbe  man  was  drank,  or 
that  the  engineer  had  reason  to  think  he  was. 
It  was  in  broad  day-light  (2  P.  M.).  Tfae  signal 
was  sounded  In  ample  time,  and  tbe  engineer 
was  not  wanting  in  due  care  In  supposing  (hat 
after  Ibc  signal  tbe  man  would  not  go  on  tbe 
trestle,  or.  if  there,  he  would  get  off,  as  be  had 
time  to  da  We  do  not  advert  io  plrinHff'a 
evidence  tbat  be  ml^t  bave  escaped  by  getting 
'  on  the  end  of  one  of  the  several  large  silb  in 
the  trestle,  nor  tbat  the  deceased  could  have 
!  let  himself  down  to  the  ground, — only  some 
I  eight  feet  below.  Still  lew  do  we  ad  vert  (o  tbe 
evidence  offered  for  tbe  defendant.  But,  tak- 
ing I  be  idalntiirs  evidence  alone,  tbe  abtetutan 
of  tbe  trestle,  and  tfae  signal  given  in  such 
ample  time,  it  Is  clear  there  was  no  cvldeooe 
to  go  to  tbe  jury  tbat  there  was  negligeoce  \m 
not  stopping  or  slackening  up  a  ^In  under 
these  circomstaQcee.  If  tbe  trestle  had  been  a 
long  one.  or  very  lilgta,  a  dUTerent  caae  cntliely 
would  be  prewnted.  But  here  It  was  onlj  a 
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)ttt1eoTer40  jaTdskmgaDd  8  feet  high.  With 
the  slightest  r^rd  to  prudence  the  man  might 
and  should  have  gotten  oft  io  ample  time.  If, 
as  Is  probable  from  plaimlfTs  evidence,  the 
plainul  deliberstel;  walked  or  recklesslv 
nubed  on  the  trestle  after  ibe  rigoal  Bounded, 
or  walkt^I  slower  than  a  man  ordinarilj  does, 
that  was  a  piece  of  folly  or  fool-hardlneas  that 
the  engineer  miffht  well  be  excused  for  not  an- 
tlci^tiDg.  Railroads  are  expected  to  guard 
-against  every  avoidable  injurr,  aud  even  to 
prevent  Injarr  to  a  plaintiff  from  the  conse- 
cmeocea  of  his  own  ne^Jkence,  if  by  reason- 
abte  care  tbey  can  avou  It;  but  the  iiaveling 
public  and  the  railroads  bare  rights  also,  ana 
the  latter lAould  not  be  held  liable  fordatnagrs 
in  presuming,  under  the  circumstances  of  (his 
<:ase,  that  the  plaintiff,  after  the  signal  given, 
either  would  not  go  on  the  trestle,  or,  if  there, 
would  get  off.  aa  he  bad  full  time  to  do. 
There  Is  no  eTideoce  tending  to  show  that  the 
engineer  knew  or  bad  any  reason  to  ttuppose 
that  the  man  was  dnink.  nor  is  it  shown  even 
that  in  fact  liewas  drunk.  It  is  almost  certain 
that  the  deceased  ran  upon  tbe  trestle  afier  the 
whistle  sounded,  (for,  if  on  It  at  that  time,  he 
would  have  cleared  it  at  an  ordinary  walk  be- 
fore the  engine  could  have  reached  ii  at  tbe 
speed  stated  by  plaiotifi'a  witneHs,  of  SO  or  85 
miles  an  boor;)  and,  if  this  is  so.  It  is  not  shown 
bow  close  the  ene;ine  then  was  to  him,  and  that 
tbe  engineer  could  then  have  stopped  bis  (rain 
in  time  to  avoid  striking  him.  ct  the  burden 
of  showing  this  wa.<<  on  the  plaintiff.  If  de- 
fTeased  was  on  tbe  trestle  when  tbe  whieilc 
blew,  the  engineer  knew  he  bad  ample  time  to 
cross  so  short  a  trestle  before  tbe  engine  could 
reach  it.  If  he  went  on  it  after  the  whistle 
blew,  it  is  not  shown  when,  nor  that  the  engi- 
neer could  then  have  stopped  the  train  In  time. 
In  Deant  v.  Wilmington  A  W.  K  Co.,  suprn. 
it  ts  said:  "We  have  reiterated  the  principle 
that  where  ao  engineer  sees  a  human  being 
walking  along  or  across  tbe  track  in  front  of 
bis  engine  he  has  a  right  to  assume  without 
further  informatioa  that  he  is  a  reasoaatHe  per- 
son, and  will  step  out  of  tbe  way  of  barm  be- 
fore the  engine  reaches  him.    MeAdoo  t.  Biek- 


mond  A  D.  B.  Co.  105  N.  C.  158;  T>aily  r. 
Richmond  d  D.  R.  Co.  108  N.  C.  801;  Parkfr 
V.  Wilmingtm  A  W.  R.  Co.  80  N.  C.  221.'* 
The  same  rule  Is  a^n  laid  down  in  iferedith 
V.  Richmond  dk  D.  R.  Co.  108  N.  C.  616. 

These  cases  sboald  be  decisive  of  the  one  be- 
fore us.  Here,  from  the  shortness  of  the  trea- 
tle,  the  distance  at  which  tbe  train  could  be 
seen,  and  tbe  length  of  time  the  signal  was 
given,  "the  engineer  had  the  right  to  assume 
that  tbe  person  would  step  out  of  harm's  way 
before  tbe  engine  reached  bim."  To  lay  down 
the  principle  tbat  where  an  eng^neerseeaa  man 
apparently  sober  on  a  short  and  low  trestle, 
the  full  length  of  which  he  knows  tbe  man  at 
an  ordinary  gait  can  cross  after  (he  signal  ia 
sounded,  be  must  nevertheless  stop  or  slacken 
his  speed,  or  tbat.  If  he  sees  a  man  walking 
near  such  trestle,  he  must  do  likewise  for  fear 
that  he  may  rush  upon  the  trestle,  and  try  to 
beat  the  train  across,  is  a  rule  that  ia  hardly 
consistent  with  tbe  decisions  above  cited  nor 
coDSOQant  with  tbe  rightof  way  of  the  railroad 
to  the  use  of  its  own  track.  Should  tbe  man 
nevertheless  be  so  fool-hardy — as  was  probably 
tbe  cane  bere~a8  to  run  upon  the  trestle  after 
tlie  signal  was  given,  the  engineer,  in  tbe  in- 
terest of  human  life,  should  stop  the  train  if 
time  is  given  bIm  to  do  so;  hot  the  burden  of 
showing  that  he  could  do  so  is  on  tbe  plaintiff. 
Upon  tbe  plaintiff's  evidence  in  this  case  his 
intestate  was  ^ilty  of  gross  negligence,  and 
there  wasnoevideQce  sufficient  to  go  to  the  Jury 
that  the  defendant  by  tbe  exerche  of  reason- 
able care  and  prudence  could  have  avoided  the 
anfortunate  consequences  of  the  intestate's 
recklessness.  Tbe  engineer  knew  tbat  tbe  in- 
testate, if  on  tbe  trestle,  bad  ample  time  to  get 
off  after  the  whistle  sounded,  and  reason  to 
suppose  that  he  would  do  so;  and  be  was  not 
called  on  to  anticipate  tbat  the  intestate  would 
rush  upon  the  trestle  when  tlie  engine  was  so 
close  at  hand  that  it  does  not  appear  it  could 
have  been  stopped  In  time  to  avoid  the  acci- 
dent. 

Davia.  J.,  concurred  In  Uie  foregoing  dlt- 
scDting  opinion. 
Rehearing  denied. 
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APPEAL  OF  Henry  MILLER  et  at. 
APPEAL  OF  James  B.  HAGGm. 


APPEAL  OF  George  D.  BUSS. 

APPEAL  OF  CALIFORNIA  PASTORAL 
&  AGRICULTURAL  CO. 


APPEAL  OF  SIERRA  VISTA  VINE- 
YARD CO. 


.C3b1.. 


X.  A  atote  I^lolatiire  hM  powvr  to 
provide  for  the  lrrl||»tioii  of  arid  land* 


iB  a  partloular  section  of  tbo  Btate  In  tbe  absenoe 

of  a  constitutional  provlston  depriving  It  tiiemol. 

8.  Neither  the  fk«t  that  ■ome  of  the 
property  within  a  district  formed  for 
the  Irri^tlon.  by  means  of  tazatlon.  of 
arid  lands  vitbin  its  Iwrdera  will  receive  no 
beneflt  therefrom,  nor  ttiat  all  tbe  property 
which  will  be  benefltod  Is  not  iDOladed  wltbln  tbe 
tazioff  district,  will  reader  proceedings  for  the 
formation  of  the  district  unlawf  uL 

8.  A  constitutional  prohibition  a^'alnst 
special  laws  creating  municipal  cor- 
porations wlU  not  prevent  a  tenenil  law  for 
inuafoipal  corpora tiou  of  a  partlcalar  speeles  or 
obaracter.  even  If  In  tbe  natme  of  thliiss  swdi 
corponitfoDB  can  find  occasion  for  tbelr  organl- 
zatioD  in  a  portion  of  the  Btate  only. 

4.  It  la  not  an  unconstitnttonal  delegi^ 


Hon.— JViCGeastttffi/MMefat  betwflt  to  au«tafn  osmm-  | 
menu  for  toad  improvemtnU. 

The  dootnoe  declared  io  the  main  case,  following  ' 

14L.R.A. 


Lent  V.  TUtson,  72  OaL  4S6,  that  the  flzpenaM  for  a 
local  Improvemeot  may  be  asseiail  without  re- 
gard to  beneOta,  or  at  least  that  tiie  bowtlt  Is  not 
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.  tion  of  Ic^;isl»tiTe  power  to  create  s  ma- 
uidpal  oorporation  to  provide  that  such  a  corpo- 
ntloD  shall  not  be  created  uoder  a  greneral  law 

'  vithoataDafflmiatiTeToteof  thosewbo  are  to 
Iw  alleoted  \jj  Its  creation. 

5.  A  eonstttntlonal  provision  fbrtlie  In- 
eorporatlont  ovy  anisaUon  and  clft—lfl. 
cation  of  cities  and  towns  doee  not  apply 

to  other  muDlolpal  oorporatlonB  where  the  Con- 
Ktitntlon  provides  for  *'oouiity,  dty.  town  or 
other  publfo  municipal  corporations." 

6.  No  proTladim  fbr  a  hearing  of  Uie 

landowners  Is  neoessary  prior  to  the  orgaat- 
satioD  of  an  irrigation  district  which  is  a  public 
corporation  created  bj  vote  ot  the  electors  at  an 
elet^ion  called  by  the  board  of  supervfeon  on  a 
petition  of  treeboMeiB. 

7>  l>ii»|^ooaMOfl»wdoe«Botentltlea 
landowner  to  a  bearing  beftire  crea- 
tion of  an  irrl^tion  district  iDcludlne  hla 
property,  although  It  is  for  the  purpose  of  mak- 
loff  public  Improvements  for  which  bis  land  wIU 
be  assessed.  It  Is  soffldent  Uist  he  be  aHowed  a 
hcsrinff  at  any  time  before  the  assessment  be* 
comes  HoaL 

8.  AMeasments  aeeoidlnf  tothe  Tatae 
of  the  land,  and  not  acoordincr  to  the 
amount  of  benefits  received  by  each  parcel 
to  pay  for  a  putrito  improvement  in  an  irrigation 
district,  are  not  unconstitutional  unless  by  force 
of  an  express  constitutloeal  proviaion,  as  soch 
asMssmenta  are  Included  Id  the  iDbereoC  power 
ot  taxation,  which  to  not  limited  to  the  benedlts 
veoelved. 

9>  iMd  aotataU  iMBflfltedtartbepabUc 

improTementof  an  Intlgatlon  dMriot  in  whieb  U 


the  scarce  ot  the  power,  to  mpported  by  very  tew 

authorltits. 

Host  cases  on  the  subject  declare  that  local  as- 
seesmentB  for  public  Improvemeola  can  be  consti- 
tutional only  when  toe  Improvements  dearly  con- 
fer special  benefits  on  the  properties  assessed,  and 
(Mily  to  the  extent  of  thoae  beneflta.  Hammett  v. 
Philadelphia.  US  Pa.  IM,  S  Am.  Rep.  nS;  Lee  v. 
Bugiflea,  Ca  IlL  4!f7;  Chicago  v.  Lamed,  34  IlL  8TS; 
Excelsior  planting  ft  Mfg.  Co.  v.  Green.  3V  La.  Ann. 
4D6:  Tide  Water  Co.  v.  Coster,  IS  N.  J.  Eq.  UA,  W 
Am.  Deo.  631;  Re  Drainage  of  Lands.  8S  N.  J.L.W; 
lllioois  Cent.  B.  Co.  v.  Bloominirtoa.  76  ZU.  W; 
Crawford  v.  People,  82  nt.  3S7;  ite  Fourth  Ave.  8 
Wend.  45S:  Re  Albany  Street.  11  Wend.  149, 35  Am. 
Dec.  OS;  Gilmore  v.  HeotlR.  38  Kan.  ITl;  Thomas  v. 
Gain,  as  Mich.  155,  Si  Am.  Sep.  Sii  Allegheny  City 
T.  Western  Pennsylvania  R.  Co.  138  Pa.  875;  Wash- 
ington Ave.  60  Pa.  3QS,  8  Am.  Rep.  2S6. 

Such  an  asBesmfnt  is  Imposed  and  collected  as 
an  equlvaleat  for  the  benefit.  Bridgeport  v.  New 
Tork  &  H.  U.  R.  Ok  as  Cono.  05, 4  Am.  Sep.  68. 

When  an  aasesBmeot  tor  a  aewer  is  levied  by  an 
arbitrary  standard  wblcb  requires  (be  burden  to  be 
laid  upon  lands  far  from  the  sewerand  only  slight- 
ly benefited  equally  with  those  f  rontiog  upon  it 
and  greatly  benefited.  It  to  not  legally  ponlble  that 
the  apporttoomeot  can  be  just  or  equal  or  In  |wo- 
portlon  to  benefits,  and  it  must  therefore  be  held 
nnoonstftatinnal.  Thomas  v.  Oain.  tirpra. 

When  the  court  can  dedareas  matter  of  law  that 
no  beneflt  to  certain  property  can  arise  from  a  pub- 
lic improvement,  the  Legislature  to  powertess  to 
fanposesoA  a  burden.  Allegfaeny  City  v.  Weatou 
Pecnflylvanla  R.  Co.  138  Pa.  375. 

Tbe  potentiality  of  recelTfnK  a  benefit  from  a 
sewer  to  the  thing  to  be  charged  with  the  tax  for 
the  sewer.  Wright  V.  Boetoo,  9  Cash.  283L 

A  totowner  cannot  be  oompellcd  lo  pay  tbeeort 
of  a  street  ImproTemeDt  by  a  change  of  gnde 
UUR.A. 


to  bKluded  does  not  have  oo  that  aooount  s  ooe- 
stltutlcoal  exemption  from  anomnmont 

10.  Tbe  determination  1^  a  board  ef 
anperwlsors  ae  to  tbe  sofllelencr  of  aa 
inftmnal  but  not  invalid  bond  presented 
with  a  petition  for  the  ereatioa  of  so  Irrlgstioa 
district  is  oondusive. 

1 1.  Tbe  description  of  tbe  bonndavies 
in  a  petition  fbr  estabilsbKeat  of  aa 
irrlfl^ation  district  to  ootlnsufllclent  because 
tbe  course  of  the  boundary  whtob  to  given  baa 
not  actually  been  survej  ed  oo  theground,  or  be- 
cause a  part  of  the  description  to  made  by  refer- 
ence to  an  official  map  or  a  land-mark  desigoated 
upon  such  map. 

18.  Tlie  fibct  tbat  tboee  wbo  bave  no  in. 
terest  in  tbe  lands  affected  aaaj*  by 
llii  li  twins  ■■■bii  llici  mil  iisiaiji  Hiiijw 

iiy  in  fiivor  Of  creatUig  an  Irrigatioa  district,  or 
even  that  tbe  owners  of  the  land  may  be  non- 
residents and  have  oo  voice  lo  tbe  matter,  does 
not  make  Invalid  a  statute  wUch  anthortesB 
tbe  creation  of  such  a  distrtot  by  a  two-tbbdt 
vote  ot  tbe  eiectim  at  an  eleoUOn  ordmd  by  tbe 
boardof  auperrlsonoa  a  petition  of  ftfly  free- 
holdna  or  a  majority  of  those  owning  laocto  in 
tbe  proposed  district. 

18.  Bedtals  in  proesedings  of  tbe 
bimpd  of  supervisors  are  not  eoeapei 
teat  ewldeaeetiHit  s  pstidc»  for  tlis  eatsb. 
lisfameot  of  an  irrigation  dtotnot  was  prasBstod 
to  tbe  tKtard.  where  the  qoesUos  arises  in  a  di- 
rect proceeding  to  establish  the  vaUdKy  ot  the 
<ttSanisation  ot  such  district. 

14.  Whereasta*atepaesuiibestbefhrsa 
tor  the  isswanee  of  beads  lyaairrig^ 


which  will  greatly  impair  tbe  value  of  hta  propercy, 
and  which  ought  not  to  be  made  at  all  wttboat 
compensating  him  for  the  damage.  Loutovilie  v. 
Loutovllle  Rolling  Hill  Oo.  8  Bush,  410, 18  Am.  Dec. 
£43. 

Tlie asKssmeut  of  property  toasted  on  a  siiuut 
which  to  already  well  paved  with  oobUe  stones  In 
the  style  nolveisally  In  use  In  the  dty.  to  improve 
the  street  for  a  pubHe  drive  or  carriage-way.  to 
aoooostttuUonal  because  tbe  improresksnt  to  noc 
toe  the  beoedt  ot  the  abuttiag  property  but  tor  the 
benefit  of  the  public.  HammeU  v.  T"  In  triiibia 
06 Pa.  14A,8  Am.  Sep.  <lEi. 

Tbe  expense  of  grading,  macadaminug  and  Im- 
proving a  public  highway,  which  will  ooostltutv  aa 
Improvement  for  tbe  general  public  benefit,  can- 
not be  charged  by  tbe  Legislature  on  the  ownenuf 
farm  lands  lying  within  nne  mile  of  tbe  higbway. 
ile  Washingttm  Ave.  88  Pa.  SS,  8  Am.  Bep.9L 

But  in  Iowa  It  to  deoUrtxi  that  local  awwasuwois 
are  not  based  on  beneAia,  buton  tbeslmi^gnHiBd 
that  the  object  to  puMtc,  and  that  tbe  syatMO  of 
taxing  abutting  lots  seourcs  such  a  Just  and  tmir 
distribution  of  the  burden  sa  to  be  wUhts  tbe  nale 
requiring  uniformity  of  taxation.  Warren  v.  Heo- 
ly,  81  Iowa,  81:  Morrison  v.  Berahire,  OS  Iowa.  zn. 

In  Wtaoonsin  also  tbe  theory  ot  benefits  to  dented, 
and  the  power  to  impose  tucb  burdens  placed  on  « 
constitutional  recognftioa  of  the  power  to  make 
assessmentsasdistinguMiedfromtaxatlaa.  Wer^ks 
V.  Milwaukee,  »  Wto.  9«£. 

Beneflt  to  property  to  not  tbe  only  oonaideratida 
tolw  regarded  tn  apporttanlag  sbosk  ctttesaod 
towns  the  expense  of  a  eystaoi  of  aawsge  dtopOMi: 
but  there  are  many  dements  to  be  eooaidemi. 
someof  whtcfa  are  thsaaHsanaisaorsperlal  need  of 
swsh  improveasents;  tbasrcs  to  be  acooounodafed: 
tbe  pccaeotor  probable popolatkm  and  wealth:  tbe 
vsloe  ot  tbe  land  sod  K>  edaptsbHtoy  ftir  hin— 
andotherusea.  JteBn»man iMaM.HiL. H.A.aT. 
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tlon  dlatrlct  tbe  ooart  should  confine  tts  ooa- 
flrmatlon  of  ao  order  oC  the  board  of  supervisors 
for  the  iBBuanoe  of  bonds  to  the  portion  thereof 
which  deelrDfttee  the  amount  to  be  tesndd  and 
leave  the  form  to  be  ffoverned  by  the  statute. 
16.  A  Jndffment'  oonflrnaln^  the  pro- 
cewUngg  Jar  ertfcbllahlng  anlrri^patlon 
■  district  cannot  tnolude  ao  order  that  all  per- 
•ont  •hull  be  foreror  debarred  and  preoinded 
froDi.dearIiv  the  validly  of  the  prooeedings. 

On  Jteheartno. 

16.  ConaUtatiOB.  mrU  11,  •  18.  which 
prohiblta  certain  specifled  public  cor- 
porations firom  inowrlnsind«btedn«M 

wltbout  the  asaent  uf  two  thirds  of  the  qualified 
electors  thereof,  does  not  apptr  to  «a  IcrigaUoD 
dtotrlot 

17>  An  Incorporated  town  max  l*w- 
ftaUy  be  included  within  the  boundariea  of 

an  irdffatloD  district. 

(December  IS,  isn.) 

APPEAL  by  landownera  from  a  judjrment 
of  the  Superior  Court  for  Fresoo  County 
in  favor  of  complalDaDtB  In  a  proceeding 
brought  to  procure  the  confirmation  of  tbe  or 
gaoizatioa  of  ao  irrigation  district  and  of  the 
proceedings  for  the  iiisnance  aod  sale  of  cer- 
tain bonds  to  raise  money  for  tbe  purposes  of 
the  district  Revened. 
The  facts  are  fully  stated  In  the  opinion. 
Mr.  E.  W.  HcKlnstrr.  vitb  mur$.  R. 
X.  Honshton  and  E.  W.  Ha^aw.  for 
appellants,  Henry  Miller  et  al.: 


I.  No  evidence  was  given  herein  in  the 
court  below  that  tbe  petition  to  tbe  board  of 
supervlsora  nas  slgoea  by  "fifty  oi  a  majority 
of  the  freeholders  within  the  proposed  district. 

Tbe  second  suction  of  tbe  Act  of  1B87  pro- 
vides, that  "wbeuever"  a  ceriain  petition  (ac- 
companied by  a  bond),  signed  by  fitly  or  a  ma- 
jority of  tbe  freeholders,  shall  be  presented  to 
tbe  board  of  supervisors,  tbe  boara  sball  bear 
tbe  same,  and  may  make  sucb  changes  in  tbe 
proposed  bouodariea  as  tbey  may  deem  proper, 
and  "establish  and  define  such  boundanes, 
etc." 

The  fact  that  tbe  petition  was  or  was  not 
sufficient  in  form;  that  it  was  or  was  not 
signed  by  those  required  by  tbe  statute  to  sign 
it,  each  was  an  independent  fact,  wbicb  the 
supervisors  could  not  determine,  esxpt  for 
their  own  guidance. 

MuUiffau  V.  Smith,  S9  Cal.  289. 

Prior  to  the  Codes,  every  Act  neceaaaiy  to 
the  exercise  of  the  authority  had  to  be  aTeited, 
as  well  as  prored. 

Dam»  V.  iVf!M.  6  Oar.  &  P.  167;  Z  Covva  & 
Hill's  nota,  207. 

Tbe  rule  remains  that  no  intendments  or 
presumptions  will  be  made  in  favor  of  the  an- 
tbority  or  jurisdictiou  of  inferior  courts  or  offi- 
cers proceeding  under  statutory  powers,  but 
every  fact  necessary  to  justify  tbe  exercise  of 
tbe  jurisdiclion  or  autbority  must  be  proved. 

MU  SSI,  of  Cowcn  &  Hill's  Notes  on  Pbil- 
llps;  Peoples.  Jtearrder  of  Albany,  6  Elill,  42S; 
Bill  V.  Stockinjf,  Id.  314;  J}<mshty  v.  Hope,  1 
N.  T.  79;  EenMdji  r.  Nmman,  1  Sandf.  187; 


Thto  fs  a  case  quite  dilTereat  from  that  of  an 
ordtnary  aaseaBment:  and  even  In  this  case  It  Is  not 
clear  that  benedts  direct  and  Indirect  either  to 
property  or  property  owners  should  not  be  re- 
garded as  tbe  beslfl  of  tbe  power  to  impose  tbe 
burden. 

A  statute  authorising;  an  aaseflBment  upon  lands 
retdalmed  of  a  Just  proportion  of  tbeoontraot  price 
for  teelalmlnff  tbem  by  drainage  Is  onoonstitu- 
tiODBl  beoausetlieezpeDae  to  be  levied  on  tbe  bind 
1b  not  Umfted  to  the  extent  of  beneBta  conferred. 
Tide  Water  Co.  v.  Coster.  18  N.  J.  Eq.  618, 90  Am. 
Dec  634. 

A  tax  on  a  railroad  company  for  altering  or 
wldmlnsr  a  street  used  by  Its  track  cannot  be  sus- 
tained  on  the  Rroond  of  special  benefits,  but  is 
s  <dear  exercise  of  tbe  taxing  power  for  a  public 
purpose,  and  Is  therefore  %*oid  where  tbe  charter 
ot  tbe  oompany  exempts  Us  property  from  taxa- 
tion. State  V.Newark.  87  N.  J.  L.  US. 

An  assessment  on  lots  abuttlosr  on  one  side  of  a 
street  of  all  or  part  of  the  expense  of  iridenlngthe 
street  by  takttur  a  strip  oft  from  lands  on  the  other 
aide  was  held  unoonstitntlonal  In  South  Osrollna, 
Imt  tbe  deeishm  Is  apparently  based  on  an  entire 
dental  of  the  power,  which  la  now  tborouirbly 
estaUlsbed  to  assess  property  specially  Ijeneflted 
for  local  Improvements.  Btste  v.  Charleston  City 
Coondl,  U  Bleb.  It.  TOBL 

Tbe  LeRlalature  cannot  authorise  a  municipal 
corporat  ion  to  tax  for  its  own  local  pnrpoaes  lands 
which  Ue  beyond  tbe  oorpovate  limits.  WeOs  t. 
Weston,  2S  Ho.  8U. 

i>0Mat(«s  dbereUon  as  to  mis  of  onwrMomiMnt. 

If  no  direct  and  InridlonH  discrimination  In 
favor  of  certain  persons  to  the  prejudice  of  others 
be  made.  It  Is  notavaUd  objection  toa  mode  of 
obarsinir  the  expense  of  a  pubUo  Iraprovement  ni>- 
oo  the  property  l>eDeflted  that  to  some  extent  in- 

14L.RA. 


OQuaJltles  may  arise.  All  that  is  required  is  that 
the  cbar^  shall  bo  apportioned  in  some  Just  and 
reasonable  modo  according  to  tbe  t>eneflt  received. 
Hagar  v.  Reclamation  Dist.  HI  IT.  8. 701,  L.  ed. 
MO. 

The  mode  in  which  assesemeiits  are  made  by  tht 
Legislature  is  subject  to  review  in  tbe  courts  only 
when  it  is  made  In  excess  of  legislative  authority. 
Sheley  v.  Detroit, «  Hlch.  481. 

The  Legislature  Is  tbe  exclusive  Judge  of  tbe 
question  whether  or  not  premises  situated  to  a 
district  charged  with  the  expense  of  a  public  Im- 
provement will  be  benefited  thereby.  Litchfield  v. 
TeniOn,4t  N.  T.  I2S.  Compere  Thomiis  v.  Lain, 
85  Mtoh.  165,  »  Am.  Bep.  635;  Allegheny  City  v. 
Western  Pennsylvania  B.  Co.  138  Pa.  375,  and  other 
cases  supra. 

Bo  under  authority  of  the  Legislature  to  make 
"all  manner  of  wholesome  laws*'  a  statute  provid- 
ing for  the  apportionment  of  the  expense  of  mak- 
ing a  public  highway  of  a  township  and  bridges 
between  towns  and  counties  is  not  uncoDStltuLlonal 
because  no  rule  of  apportionment  Is  adopted  as  to 
the  share  of  the  counties.  Hlngbam  &  Q.  B.  & 
Tump.  Corp.  v.  Norfolk  County,  6  Allen,  35i,  as 
explained  in  Rc  Kingman  (Mass.)  12  L.  H.  A  417. 

A  statute  authorizing  the  expense  of  drains  to 
be  ''equitably  and  ratably  assessed"  on  property 
within  a  territory  benefited  Is  not  invalid  because 
ltdoee  not  require  them  to  be  assessed  acoordtng 
to  tbe  benefits  which  each  estate  may  receive. 
Springfield  v.  Qay,  12  AUen.  612. 

Where  assessments  for  public  Improvements  have 
been  levied  in  a  consdtutiona]  wayan  individual  Is 
notentltled  asamatterof  right  to  have  tbeqaestkm 
of  the  degree  of  tieneflt  t«  tals  property  decided  by  a 
uourt.  Workmen  v.Woroe8ter,118  lbsB.168;  Keitli 
T.  Boston,  120  Mass.  106. 

nie  assessment  of  benefits  for  a  sewer  which  la 
based  <m  the  value  of  Hie  land  alone  without 
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BenruU  T.  New  York,  Id.  485;  BaiUg  t.  Dela- 
plaiTU,  Id.  11;  Variek  t.  rattmon,  2  Biirb. 
118:  JHke  t.  i«ow.  Id.  844:  Fvllonv.  Beaton, 
1  Barb.  6^(2;  SAar^M  v.  £^ir,  4  HUl.  76; 
/(iu;<fc»er.  Id.  59a;  Ee  par(«  Robinson,  21 
Wend.  672;  fir  parte  Haynea,  18  Wend.  6J1; 
Jhfckman  v.  Aew  TorA  {Oroton  Water  Vote),  5 
N.  T.  484;  Wooster  v.  Parmm,  1  Kirby.  27; 
Jtfap^  T.  TTi^Aftnan,  4  Conu.  876,  10  Am. 
Dec.  149. 

The  board  of  superrlsore  had  no  power  to 
determiae  that  the  petition  to  Ibem  was  signed 
by  "fifty  or  a  majority  of  the  freeholders,"  so 
that  their  determination  should  bind  anyone 

Sharpe  v.  Sreir  and  MuUiian  v.  Smtt/t,  aa- 
pra:Kaha-7.  San  Franeiaeo  Board  of  Supra.  79 
Va.  888. 

II.  The  orders  or  records  of  tbe  board  of  su- 
pervisors (or  other  alleged  offlcemi,  were  not 
prima  fade  evidence  that  the  petition  to  the 
aupervisora  was  signed  by  fifty  or  a  majority 
of  tbe  ftoebolders,  bb  required  by  tbe  Act  of 
1887. 

At  page  465  of  his  work  on  Taxatloo,  Judge 
Gooley  says:  "A  rommoD  requirement  is  that 
tbe  improvements  shall  be  asked  for  or  assent- 
ed to  by  a  majority  or  some  other  proportion 
of  those  who  would  be  taxed.  The  want  of  a 
compliance  with  this  requirement  in  fatal  in 
any  stage  of  the  proceedings.  And  any  decis- 
ion or  certificate  of  tbe  proper  authorities  that 
the  required  con<ieiit  or  application  hud  been 
made  would  not  be  concludve,  but  might  t>e 
disproved." 

This  is  very  far  from  a  statement  that  such 
a  decision  or  certificate  would  be  prima  facie 
evidence,  nor  does  any  one  of  the  cases  cited  l»y 
Cooloy  so  bold. 


Bmdenon  v.  Baltimore,  8  Hd.  880;  JTvOf- 
ffiiA  T.  Smith,  58  Cat  280;  Barber  v.  WiiuloK, 
12  Wend.  102;  ffubbeUT.  Amm,  IB  Wend.  87S; 
JenkM  V.  Stebbina,  11  J<AiU.  284;  Skorpe  t. 
Speir.  4HUI,  76. 

The  rule,  applicable  to  tbis  cIms  of  case*,  is 
laid  down  in  Blackwell  on  Tax  Titles,  p.  89: 
"  When  a  special  power  is  delegated  statute 
to  particular  persons,  or  to  mo  infrnor  tribu- 
nal, affecting  tbe  property  of  individuabi 
auainst  their  will,  the  course  prescribed  by  law 
must  be  strictly  pursued.  ...  If  the  law 
has  not  been  stnctly  complied  with  the  pro- 
ceeding is  a  nullity,  and  the  adjudicatioo  gives- 
It  no  additional  authority," 

Id  an  action  brought  to  collect  an  assess- 
ment, or,  in  ao  action  like  tbe  present,  to  ob- 
tain a  decree  that  all  the  proceedings,  connected 
with  tbe  formation  of  a  district  and  tbe  issu- 
ing of  bonds,  were  regular  and  valid,  it  be- 
comes necessary  for  the  plaintiffs  to  prove, 
step  by  step,  Uut  tbe  statute  was  complied 
with. 

Kenne  v.  Oannowin,  21  Col.  209,  63  Am. 
Dec.  738;  Wiiliama  v.  P^ton,  17  .U.  8.  4 
Wheat.  78,  4  L.  ed.  518;  Variek  v.  TaUmait, 
2  Barb.  113;  Loa  Anffefeav.  Lot  Angdea  Citjf 
W.  W.  Co.  40  Cal.  642;  BlmeAard  v.  Beide- 
man,  18  Cal.  861;  GaUtjfV.  Lniaton.  63  C-al. 
3(>5. 

All  statutory  modes  of  devesting  titles  must 
be  strictly  pursui-d.  He  who  relies  for  a  title 
upon  an  extraordinary  mode  of  acquisition, 
given  him,  not  by  tbe  will  of  the  owner,  ex- 
press or  implied,  but  against  his  will,  and  by 
mandatc  of  the  law,  must  show  a  strict  et>ui- 
pliance  with  the  statutory  rult^s  from  vebich  liis 
■  title  iit  crues. 


buildings  must  bebaaeaon  tbetrvalneatthetiine 
of  makluff  the  ImproveineDt.  and  an  ordtosnce  al- 
lowloir  the  aseeesment  of  each  lot  at  tbe  time  when 
a  dratn  thererrom  enters  the  sewer  is  void  becauee 
unreasonable  and  unequaL  Boston  v.  Shaw,  1 
Met  1,0. 

A  sewer  aaeesment  Is  not  Invalid  as  to  a  loton 
which  a  lar^  portion  Is  lower  tlian  ilio  bottom  of 
the  sewer  where  there  is  a  probaliiUty  that  the 
time  mafoome  when  tbe  sewer  will  be  needed  for 
that  lotand  the  lot  majr  tie  graded  soasto  derive 
08  much  advantage  from  the  sower  aa  others. 
Downer  v.  Boeton,  7  CuEh.  277. 

The  relative  benefit  which  each  estate  on  the  lino 
of  a  sewer  may  receive  oannotlw  considered  in  de- 
termining tbe  assessment  whiob  must  be  made  un- 
dera  statute  requirmg  tbe  assessments  to  tw  made 
according  to  the  value  of  the  land  exclusive  of 
buildings.  Snow  v.  Fftcbburg,  136  Maaa.  183. 

A  clHSsificatfon  of  lands  for  dralnaRe  assessments 
Into  three  classes,  placing  those  lands  most  bene- 
fltedln  theflrst  class  uad  those  least  twneflted  in 
the  third  class,  with  a  maximum  rate  of  taxation 
Id  each  class,  making  an  arbitrary  difference  of  ten 
oeate  per  acre  l>eiW4.on  ench  class  andtbe  one  next 
to  it,  is  uncoDstituttonal  bccausea  tax  oaecssod  up- 
on mch  a  basis  would  not  be  Id  aocordaiioe  with 
tbe  special  t>enefita  to  eacb  tract.  Lee  T.  Buggies, 

GumitngtmrdenotttrettlmprimnuMtm  abnttiim 
lot  dlrectltft 

Tbe  wfaolo  burden  of  a  street  improvement  In 
front  of  a  lot  cannot  be  constltutlonaily  obaiged 
on  tliat  tot  l)ecaun  tbla  la  not  baaing  the  expense 
"•Mn  the  basis  of  benefits.  IlUnols  Cent.  B,  Co.  t. 
1.  B>  A* 


BlOfHulngtoa,  76  IlL  M7;  St.  Jobs  v.  Hast  St.  Loula. 

On  tbis  question  thejudgesof  tbeBnpremeCoort 
of  Michigan  were  equally  dlvMed.  IFoodbrtdgeT. 
Detroit.  8  Mlob.  S74. 

Thus  an  asMMment  upon  every  lot  for  tbe  ex- 
pense of  grading  In  front  of  lt,wfaatever  mny  be  tbo 
depth  or  Iclnd  of  excavation  or  tbe  height  of  the 
fllllng,  is  Invalid  because  it  totally  dtaregarda  tbe 
well  esiatdlsbed  doctrine  that  tbe  aaaessnwDt  shall 
not  exceed  tbe  benefits.  StateT.  JerserCltr.srK. 
J.L.1S8. 

So  In  a  Territory  ft  Is  held  tbat  oharglng  the  ooet 
of  (Trading  a  street  In  front  of  each  lot  upon  that 
particular  k>t  is  in  vkdation  of  U.S.  Ber.  Stat.,!  Itn. 
providing  tbat  taxes  sball  be  eqoal  and  mdfonn. 
and  ttut  tbe  aBseasmentB  Aall  be  aooordtaw  to  tbe 
value  of  the  property.  Seattle  v.  Tester,  I  WMfa. 
Ter.sra. 

But  in  Iowa,  where  Qte  oourts  deny  tbat  anas 
meats  for  such  improvements  are  based  on  beneflCa. 
a  statute  oompeOing  lotowners  to  pay  tbe  oast  of 
street  Improvetnents  in  ftvmt  of  their  lots  Is  bH4 
not  to  be  oneonsUtutfonaL  Warren  t.  Hanly.n 
Iowa,  31.' 

In  Wisooosln  also  every  lolowner  may  be  aMte- 
to  Improve  the  street  in  from  of  his  lot.  not  on  tbv 
theory  of  beneSta  or  under  a  oonstitutloDal  rule  of 
uniformity  of  taxation,  but  under  a  conatltuttonal 
recogniiatlon  of  the  power  of  BSseasmeotsaBdln- 
tinguished  from  regular  taxation.  Weeks  v.  IfU- 
waakee,  10  Wis.  MS. 

But  that  tbe  ex  pease  of  nalntalntng  a  sidewalk 
may  be  charged  on  the  premises  in  front  of  wblob 
U  is  ounatruoted  has  tweo  decided  in  many  nawa, 
some  of  which  do  not  expreniv  declare  ttie  nmoa 
fortbdrdeoUoobut  aianrof  wUdipotUenthB 
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Curran  v.  f^attuek,  84  Cal.  487;  Stafford 
T.  Worn,  27  Cal.  171;  fHoekUm  t.  WkUmara, 
50  Cal.  556;  Chieago  A  A.  R.  Go.  v.  Smith,  78 
IIL  U7;  ifif«rAefj  v.  lUiwia  A  St.  L.  R.  Oo.  08 
1)1.388:  Chicago  Y.  Rock  Idand  R.  Oo.  20  lU. 
290:  WlIIs,  Jurist).  155. 

The  plaintiCfs  (ailed  to  prove  tbeir  case  and 
ft  new  tm)  should  bave  beco  grnoted. 

tSiarpe  v.  Sprir,  supra;  LiteMdd  v.  Yer- 
nou,  41 N.  T.  135;  PiOaburg  t.  Walter,  69  Pft. 
806. 

It  is  for  ibe  plaintiffs  to  prove  that  the  events 
bad  occurred  which  authorized  officersclothed 
with  coodiUoDal  powers  to  exercise  tbem. 

Damp  V.  Dane,  29  Wis.  419;  Litehfidd  t. 
Vernon,  tupra. 

IIL  Even  if  tbe  rule  would  be  otherwise  in 
an  actloo  br  a  boDdholder  (which  we  deny), 
it  would  still  be  necessary  for  the  plaintiffs,  in 
this  extraordinary  and  special  proceeding,  to 
prove  that  the  petition  to  tbe  supervisors  was 
actually  signed  by  fifty  or  a  majority  of  tbe 
freeboiderri.  within  tbe  proposed  district. 

When  In  a  special  proceeding  the  power  of 
an  officer,  board  or  tribunal  depends  on  a  peti- 
ti<»i  or  writing  of  a  certain  form,  or  containing 
certain  statements,  and  there  is  no  petition,  or 
it  does  not  comply  with  tbe  prescribed  form  or 
contain  tbe  statemenls  required,  tbe  officer, 
board  or  tribunal  ^eta  no  power  to  proceed. 

Harrington  v.  People,  6  Barb.  607;  People  v. 
Spencer,  55  N.  T.  1;  People  v.  Smith.  Id.  185; 
Craig  v.  Andet,  98  N.  Y.  40Q;  Jotleif  v.  Fottz, 
84  Cal.  Sn. 

VIL  Tbe  peliUoo  contalna  no  sufficient  de- 
acripdon  oC  tike  bonndaries  of  tlie  proposed 


district.  The  deacriptfoD  must  be  certain  of 
itself,  and  not  sucb  as  to  require  evidence 
aliuTute  to  render  i|  oertala. 

Keane  r.  Oannotian,  21  Oal.  803,  88  Am. 

Dec.  788. 

A  description  sufficient  between  man  and 
man  will  not  answer  in  proceedings  to  collect 
a  tax. 

Blackwell,  Tax  Tides,  162.  See  also  People 
v.  Jiahoney,  66  Cal.  2H6;  Fea^  T.  DeLaQuarra, 
34  Cal.  78;  Orotby  t.  Dowd.  61  Oal.  567. 

Where  the  law  requires  jurisdicHonsI  con- 
ditions to  appear  in  the  record  of  an  inf^or 
board  or  tribunal,  tbey  must  appear  in  tbe 
record. 

Latham  v.  Edgertoa,  9  Cow.  229;  WhiU-v. 
Baton,  6  Johns.  851. 

If  the  law  reqaires  a  petition  abowing  cer 
tain  facts,  and  tlM  petition  does  not  state  (sets 
as  required,  the  board,  offlctrs  or  tribunal  has 
no  jurisdiction,  and  its  attempted  action  is  void. 

Ptopie  V.  Speneer,  People  v.  Smith,  Burring- 
ton  V.  People  and  Jolley  v.  Foitg,  aupra;  Levy 
V.  Tolo  Vo.  Super.  Ct.  66  Cal.  292;  Oraig  v. 
Aftdei,  Litahfieldv.  Vernon,  Pitteburg  v.  Walter 
and  iktmp  v.  Dane,  aupra;  Rex  v.  Croke,  1 
Cown.  26. 

XIV.  The  Act  of  1887  U  uoconsdtutional 
and  void.  It  violates  tbe  Constituilon  of  the 
United  Slates  and  of  Ibe  Sute. 

(a.)  The  statute  attempts  to  authorize  the  as- 
sessment and  taking  of  private  property  for  a 
private  purpose. 

(b.)  If  BtUstrict  formed  under  the  Act  of  1897 
is  a  COTporation,  it  is  a  private  and  not  a  public 
coTporatioo. 


BTOund  ttiat  the  Impropement  may  be  ordorod  as  a 
poUoe  reauktloD.  State  v.  Newark,  87  K.  J.  L.  4U; 
Macon  v.  Patty,  ST  Hies.  378. 84  Am.  Bep.  4U:  Saods 
v.  Richmond.  31  Gratt.  571. 31  Am.  IU>p.  74%  Lowell 
V.  Hadley.  8  Met.  180;  Paxson  v.  Sweet,  18  N.  J.  L. 
106;  Hudlor  v.  GoldcD.  39  N.  Y.  M6;  Buffalo  City 
Ocmeot  Co.  V.  Buffa3o.  46  N.  Y.  SOS:  Fi-anliUn  v. 
Biaberry. «  Hump.  868;  Whyte  v.  Nastivllle,  2  Swan. 
m:  Wastaingtoo  v.  Nashville,  1  Hwan.  ITT;  Bonsai) 
T.  Labanon,  IS  Ohio,  418;  Palmer  v.  Way,  <  Colo. 
lOB:  O'Leary  v.  eioo.  T  La.  Ann.  25;  Hydes  T.  JojreB, 
4  Bush.  481, 08  Am.  Dea  811. 

On  tbe  other  band.  In  TUiuots  the  oourt  lias  so 
far  repudiated  tbe  doetrlDe  that  the  police  power 
aathorizee  the  charge  to  lotownurs  of  tbe  ezpenso 
of  sidewalks  In  front  of  their  lots  that,  iu  conflict 
with  Ceclelons  clat.-wbei-e.  It  deiilua  the  validity  of 
on  ordinance  to  compel  owners  to  remove  the 
(mow  from  sldewnlk?  m  front  of  their  premises. 
Orldley  v.  Bloomlngton.  88  III.  B!H,80  Am.  Hop.  688. 

Undera  constitutional  provision  that  the  General 
Aasembly  may  vest  io  the  oorporat«]  authority  of 
eftlee  power  to  make  local  iroprovoments  by  special 
asaeesment  or  by  special  taxation  of  conttanouB 
property  or  otherwise,  the  cost  of  a  sidewalk 
ordered  to  be  built  Id  froDt  of  onelutonly  may  bo 
cbaryed  upon  It.  White  v.  Feople.  04 1)1. 604. 

In  such  a  case  whether  or  not  the  specla)  tax  ex- 
ceedatheactual  benefit  to  the  lot  Is  ImmateriaL  It 
maybe  supposed  to  lie  based  on  a  presumed  equiv- 
alrat.  White  V.  People.  94  Ill-flW. 

Owners  of  property  cannot  be  made  personally  li- 
able for  special  aesewments  for  local  improvements 
astbeee  must  be  based  on  the  benefits  to  tbe  prop- 
erty. Crawv.TolODO.M  IIL  206,8SAm.Bep.  14B: 
Oaffner  v.  Oougli,ttOal.llH:  Tajlw  t.  Palmer,  31 
OhL240l 

UL.&A. 


Tbe  same  rule  as  to  parsoaal  Uabllttj'  applies  to 
BidewalkB.  Virginia  v.  Uall,  88  111.  278. 

This  note  does  not  purpc»tloincladequestloD8 
as  to  the  various  modes  of  □— cssmeat  of  benedts. 
such  as  by  frontage  or  valuation,  but  only  the 
question  of  t)ie  true  basis  of  aasessmonts. 

Courts  have  repeatedly  declared  that  taldnfr  a- 
man's  property  under  tbe  ruIm  of  taxation  may 
constitute  confiscation.  There  is  much  reason  In 
boMine  that  tbe  true  ba  Bis  of  all  taxation  \s  tbi' 
benefit  to  thetax>payer.  In  the  ease  of  ordinary 
taxation  the  expendlturu  of  tbe  money  Is  made  in 
so  many  ways  and  for  so  many  purposes  that  n*> 
direct  connection  can  be  traced  between  the  pay- 
ment and  the  benefit.  The  rules  for  apportion- 
mentor  such  burdens  must  neoessSrlly  be  impor- 
feet  and  work  unequally  in  many  particular  uaae?. 
but  when  It  can  be  seen  that  tibe  rule  establishetl 
by  the  Leijislature  la  nccefearlly  unjust  In  principle, 
as  for  instance,  an  imposition  upon  one  county  of 
the  whole  tax  tor  the  expenses  of  another  county 
or  of  a  city  In  a  distant  part  of  the  State,  It  would 
seem  to  be  a  clear  cane  of  unoonatitutioual  legte- 
lation.  Bo  In  ^e  uatw  of  speolal  assessments  tt 
would  seem  that  the  true  rule  of  decision  tor  the 
courts  Is  to  uphold  any  rule  of  asiGasmentB  made 
by  the  Legislature,  although  It  may.  as  a  matteroC 
fact,  impose  a  burden  in  some  cases  upon  property 
not  bencfltod,  except  when  It  Is  clear  that  the ruli- 
does  not  attempt  to  make  a  Just  division  of  tho 
burden  acoordioBtobeneQts.anddoesnotapproxl- 
matelysecurethat  result,  but  to  condemns  rule 
of  amessmeDt  which  Is  on  Its  face  or  necessarily 
unjust  In  principle  bcoause  It  Imposes  a  burden 
for  the  public  benefit  upon  those  not  benefited,  or, 
on  the  other  hand,  Imposes  tbe  whole  of  stiah  a 
burden  on  a  limited  portion  of  thoas  equally 
benefited.  RA.B. 
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(e.)  The  Btatate  is'uDcoDstitutfoDal  becaiue 
It  attempts  to  authorize  the  assessment  and 
takiog  of  private  property  witlioat  reference 
to  acluni  beoefltB. 

(d.)  Because  the  apportionment  provided  for 
is  uoemii^  and  nnjnst. 

(e.)  Tbe  statute  Is  UDCODStilntional  because 
It  authorizes  the  taking  of  private  property 
without  due  process  of  law. 

(/.)  Because  it  attempts  to  authorize  the  as- 
sessment and  sale  of  private  property  to  pay 
for  a  future,  uncertain  sad  contingent  im- 
provement. 

(g.)  Because  it  attempts  to  delegate  judicial 
powers  to  tbe  board  of  superrisors. 

{h.)  Because  it  attempts  to  delegate  to  the 
supervisors,  directors  and  electors  legislative 
powers,  including  tbe  power  to  levy  taxes. 

{i.)  It  grams  special  privileges  to  a  certain 
class,  anaaiscrimfnates  in  favor  of  a  particular 
industrr. 

0'>)  The  proceedlogs  for  the  levy  and  col- 
lection of  the  assessmeots  are  repugnant  to  the 
Constitution.  • 

{k.)  Tbo  Act  Is  violative  of  the  Constitution 
of  the  State,  In  that  it  is  special  tegislatitm. 

XVII.  This  proceeding  is  not  in  rm.  If  the 
statute  provides  for  any  judgment,  it  is  purely 
a  judgment  I'n  personam  and  not  in  rem.  But 
□o  court  can  enter  such  a  judgment  without 
personal  service  of  process, 

Cooley,  Const.  Lim.  6th  ed.  496,  497;  ftn- 
nover  v.  Ifdt,  95  U.  S.  722,  34  L.  ed.  B68; 
Bdeher  v.  Ckambert,  58  Cal.  685;  Denny  v. 
AMhley.  13  Colo.  166;  W^ter  v.  Beid,  52  U.S. 
11  How.  437.  13  L.  ed.  761;  Pana  T.  Awfer. 
107  U.  8.  629,  27  L.  ed.  484. 

Mr.  OetJtve  O.  Da  Py  for  appellant 
James  B.  Hagein. 

MeMtn.  PmsbWT  *  Bbuidinc  for  ap> 
pellant  Sierra  Vista  vineyard  Co. 

JtfMsrt.  Pace  A  Slla  for  appellant  Calt- 
fomia  I^storaTand  Agricultural  Co. 

Me»»ra.  Bleaick,  Maxwell  4b  Phelan 
for  appellant  George  D.  Bliss. 

Meur$.  Hinds  ft  Merriam,  Craig  ft 
Heredith  and  C.  C  Wright*  for  re- 
spondent: 

Tbe  appellaata  contend  that  tbe  Act  is  un- 
constituliooaL  In  Turloek  Irrigatum  DM.  v. 
WiUiams,  76  Cal.  860,it  will  be  seen  that  coun- 
sel there  raised  all  the  points,  and  the  court 
disposed  of  all  those  worthy  of  consideration. 

Id  this  arid  country,  tbat'miist  remain  a  des- 
ert without  tbe  use  of  water  for  irrigation,  if 
aoytbing  Is  a  rightful  subject  of  legislation  it 
Is  tbe  ownership  of  water,  and  use  and  ap- 
propriation of  tbe  waters  of  the  running  streams 
for  irrigation  and  domestic  use. 

Sbnoeilv.  Johnson  (Utah)  April  2. 1691. 

Tbe  Legislature  is  the  sole  judge  of  tbe 'ne- 
cessity for  the  exercise  of  tbe  power  of  appro- 
priation to  public  use. 

Taldot  V.  Hudson,  16  Gray,  417;  Cooley, 
Const.  Law,  388. 

It  is  not  necessary  that  their  determination 
of  the  necefcsily  be  directly  expressed.  The 
courts  will  infer  that  detormioatton  from  tbe 
act  itself. 

Jte  WeUington,  16  Pick.  87.  26  Am.  Dec.  681. 

A  State  Constiinlion  is  not  a  grant,  but  a 
restricMon  of  power,  and  the  Legislature  bas 
all  power  not  expressly  and  clearly  forbidden. 
14  L.  R  A. 


TTiorpe  V.  Hutland  tfl  fi.  A  Cb.  37  VL  140, 
62  Am.  Dec.  626;  Ifagar  v.  T<oh  Ckmntv  Svpri. 
47  Cal.  233;  People  v.  Boffen,  18  CaL  160. 

Section  18  of  art.  11,  which  pmhibitg  the  in- 
curringof  indebtedness  in  certain  cases  beyond 
certain  limits,  cannot  be  made  to  apply  to  a 
quasi  public  corpotaiioD.  organized  for  the 
benefit  of  all  the  lands  and  of  all  tbe  inbabifr 
ants  of  tbe  district,  and  whose  money  Is  raised 
by  assessments  uoon  tbe  lands  of  Ibe  district, 
benefited  and  to  oe  benefited  1^  the  waters  to 
be  carried  upon  such  lands  by  tbe  use  of  ibe 
moneys  derived  from  such  asTCssments. 

Cooley,  Taxo.  2d  ed.  907, 606;  DUIon,  Hod. 
Corp.      755,  758,  778. 

Tbe  proceeding  Is  in  rem.,  and  its  object  is 
to  eetabliah  tbe  validity  of  the  bonds  asagiiiMt 
the  irrigation  district,  and  all  peraona  inieral- 
ed  in  the  district. 

Modesto  IrrtgatUm  Dist.v.  Dregea,  88  Cal.884. 

Harrison,  J.,  dellveied  tbe  opinion  of 

the  court: 

Tbe  board  of  directors  of  the  Madera  Irri- 
gation District,  on  the  26th  of  May,  1689, 
tiled  in  tbe  Superior  Court  of  the  County  of 
Fresno,  in  pursuance  of  the  Act  of  March  16, 
1889,  (Stat.  1889,  p.  213,)  a  petition  for  the 
(^nSrmation  by  tliat  court  of  their  proceed- 
ings for  the  issue  and  sale  of  certain  Itonds 
of  said  district,  amounting  to  $850,000.  In 
their  petition  they  alleged  that  ''said  Msdera 
Irrigation  District  was  duly  organized  under 
the  laws  of  tbe  State  of  California,  and  es- 
pecially under  the  provisions  of  the  Act 
approved  March?,  1887,"  (Stat.  1887,  p.  29;) 
and  set  forth  tbe  various  steps  taken  by  them 
in  reference  to  the  issue  and  sale  of  tbe 
bonds,  and  prayed  "that  tbe  proceediogs 
afraesaid  for  uie  Issue  and  sale  of  tbe  bonds 
of  said  District  may  be  examined,  approved, 
and  confirmed  by  said  court,  and  for  all  and 
any  legal  and  equitable  relief  which  m»T  be 
provided  by  law,  and  which  tbe  court  uiall 
deem  meet."  Notice  was  thereupon  given 
by  order  of  tbe  court  that  the  hearing  of  said 
petition  would  be  had  July  5,  1889;  and 
prior  to  that  day  tbe  appellants  herein  filed 
answers  thereto,  showing  that  they  were 
owners  of  lands  within  the  district  to  be 
affected  by  said  bonds,  and  speclflcallv 
denying  the  allegations  In  said  petition. 
At  tbe  bearing  upon  the  issues  presented  by 
the  answers  of  the  appellants  tbe  court  ren- 
dered its  judcment  in  favor  of  tbe  petitioners, 
and  approved  and  confirmed  "the  legality 
and  the  validity  of  each  and  all  of  tbe  pro- 
ceedings fur  the  organization  of  said  Madera 
Irrigation  District,"  and  further  adjudged 
and  decreed  that  " each  and  all  of  the  pro- 
ceedings taken  to  secure  and  provide  for  and 
authorizing  tbe  Issue  and  sale  of  bonds  of  said 
District  in  tliesum  of  |;850,000,  and  affecting, 
tbe  legality  and  validity  of  said  bonds,  up 
to  and  including  tbe  resolution  and  orders  of 
the  board  of  directors  of  said  District,  nude 
March  13,  1889,  authorizing  tlie  issuance  sod 
sale  of  said  Jwnds,  be,  and  tbe  same  are 
hereby,  approved  and  confirmed."  From 
this  Judgment  an  appeal  haa  been  taken 
directly  upon  tbe  judgment  roll,  bringlDg 
liere  tbe  proceedings  at  the  trial  of  tbe  is- 
sues by  a  bill  of  exceptluis. 
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In  prefwnting  tbe!r  appeal,  the  apvellants 
have  coDtended  that  the  Act  of  March  7,  1887, 
under  which  the  proceedings  for  the  orgaoi- 
zatioQ  of  the  district  were  had.  Is  unconsti- 
tutiooal,  for  the  reason  that  it  is  in  its  nat- 
ure beyond  the  power  of  the  Legislature  to 
enact,  and  also  by  reason  of  the  provisions 
thongin  oontsined  for  the  organization  of  the 
district,  and  the  mode  provided  for  assesg- 
ments  upon  the  lands  in  said  district,  with 
which  to  meet  the  bonds  authorized  by  the 
Act.  It  is  also  contended  by  them  that,  at  the 
bearing  of  the  proceedings  In  the  court  be- 
low, the  petitionersdidnotestabllsh  by  com- 
petent evidence  .that  there  had  been  such 
compliance  with  the  requirements  of  the  Act 
as  would  constitute  a  district,  or  give  any 
authority  to  provide  for  the  issuance  of  ttie 
bonds  in  question,  and  that  the  evidence  upon 
wbicb  the  court  made  its  findings  was  im- 
pruperly  admitted  and  considered  by  it. 
Th9  constitutionality  of  the  Act  in  question 
was  passed  upon  by  this  court  aod  affirmed 
in  the  case  of  Turlock  Irrigation  Dist.  v, 
WillMtiu,  76  Cal.  360,  and  also  in  the  case 
of  Central  Irrigaiion  Diet.  v.  De  iMppe,  79 
Gal.  851 ;  but,  Inasmuch  as  counsel  have  made 
elaborate  arguments  herein  in  review  of  the' 
conclusion  reached  in  those  cases,  we  have 
again  examined  the  question  in  the  light  of 
these  arguments,  and  in  affirming  those  de- 
cisions we  present  the  reasons  upon  which 
we  again  hold  the  Act  to  be  constitutional 
more  at  length  Uian  was  presented  In  Uie 
former  opinToos. 

1.  That  tbe  Ive^ialature  is  vested  with  the 
wliole  of  the  legislative  power  of  the  State, 
and  ttiat  it  has  authority  to  deal  with  any 
subjectwithin  the  scope  of  civil  government, 
except  in  so  far  as  it  is  restrained  by  the  pro* 
visions  of  the  Constitution,  and  that  it  is  the 
sole  tribunal  to  determine  as  well  the  ex- 
pediency as  the  details  of  all  legislation 
within  its  power,  are  principles  so  familiar 
as  tiardly  to  need  mention.  The  declaration 
in  article  4.  g  1,  of  the  Constitution,  '*The 
legislative  powerof  this  State  shall  be  vested 
in~'a  senate  and  assembly,  which  shall  be 
designated  the  'legislature  of  the  State  of 
Ciiiiiornia,'  "  comprehends  the  exercise  of  all 
the  sovereign  authority  of  the  State  in  matters 
which  are  properly  the  subject  of  legis- 
lation ;  and  it  is  incumbent  upon  anyone 
who  will  challenge  an  Act  of  the  I>tigislature 
as  being  invalid  to  show  either  that  such  Act 
is  witliout  the  province  of  legislation,  or 
that  the  particular  subject-matter  of  that  Act 
has  been  by  the  Constitution  either  by  express 
provision  or  by  necessary  implication,  with- 
drawn by  the  people  from  tlie  consideration 
of  the  Legislature.  The  presumption  which 
attends  every  Act  of  the  Legislature  is  that 
it  is  within  Ita  power,  and  be  who  would 
except  it  from  the  power  must  point  out  the 
particular  provision  of  tlie  Constitution  by 
which  the  exception  is  made,  or  demonstrate 
that  it  is  palpably  exclutled  from  any  con- 
sideraticm  wliatever  by  that  body. 

In  providing  for  the  welfare  of  the  State 
and  its  several  parts,  the  I^egislature  may 
pass  laws  affecting  the  people  of  the  entire 
State,  or,  when  not  restrained  by  constitu- 
tional provisions,  affecting  only  limited  por- 
U  li.  R.  A. 


tions  of  the  State.  It  may  make  special  laws 
relating  only  to  special  districts,  or  It  may 
legislate  directly  upon  local  districts,  or  ft 
may  intrust  such  legislation  to  subordinate 
bodies  of  a  public  cJiaracter.  It  may  create 
municipal  organizations  or  agencies  within 
the  several  counties,  or  it  may  avail  itself  of 
the  county  or  other  municipal  organizatlcns 
for  the  purposes  of  such  legislation,  or  it 
may  create  new  districts  embracing  more 
than  one  county,  or  parts  of  several  counties, 
and  may  delegate  to  such  organizations  a 
part  of  Its  legislative  power  to  be  exercised 
within  the  boundaries  of  said  organized  dis- 
tricts, and  roar  rest  them  with  certain  powers 
of  local  legislation,  in  respect  to  which  the 
parties  interested  may  be  supposed  mote 
competent  to  judge  of  their  needs  than  the 
central  authority.  "The  members  of  the  two 
bouses  are  the  constitutional  agents  of  the 
public  will  in  every  district  or  locality  of  the 
State,  and  they  may  therefore  so  arrange  the 
powers  to  be  given  and  executed  therein  as 
convenience,  the  efficiency  of  administration, 
and  the  public  good  may  seem  to  require, 
by  committing  some  functions  to  local  jur- 
isdictions already  established,  oi  by  estab- 
lishing local  jurisdictions  for  that  express 
purpose."  /Vopfo  v.  Salomon,  61  111.  60. 

"If  from  exceptional  causes  the  public 
good  requires  that  legislation,  either  perma- 
nent or  temporary,  be  directed  towaras  any 
particular  localitr,  whether  consisting  uf  one 
county  or  several  counties,  it  is  witliin  the 
discretion  of  the  Legislature  to  apply  such 
legislation  as  in  its  judgment  the  exigency  of 
the  case  may  require,  and  it  is  the  sole  judge 
of  the  existence  of  such  causes.  Ttie  repie- 
sentatlves  of  the  whole  people,  convened  in 
the  two  branches  of  the  Legislature,  are, 
subject  to  the  exceptions  which  have  been 
mentioned,  the  organs  of  the  public  will  in 
every  district  or  locality  of  the  State.  It 
follows  that  it  falls  to  the  Legislature  lo 
arrange  and  distribute  the  administrative 
functions,  committing  such  portions  as  It 
may  deem  suitable  to  local  jurisdictions,  and 
retaining  other  portions  to  be  exercised  by 
oflicers  appointea  by  the  central  power,  and 
changing  the  arrangement  from  time  to  time, 
as  convenience,  tlie  efficacy  of  administration, 
and  tlte  public  good  may  seem  to  require." 
People  v.  Draper,  15  N.  Y.  544. 

In  providing  for  the  public  welfare,  or  in 
enacting  laws  which  in  the  judgment  of  the 
legislature  may  be  expedient  or  nccessair. 
that  body  must 'determine  whether  or  not  the 
measure  proposed  is  for  some  public  purpose. 
We  do  not  mean  by  this  that  the  declaration 
of  the  Legislature  that  an  Act  proposed  by 
it  will  be  for  the  oublic  good  will  of  ne- 
cessity preclude  an  investigation  therein,  or 
that  such  declaration  will  be  conclusive  when 
the  Act  itself  is  palpably  otherwise.  Con- 
solidnted  C.  Co.  v.  Central  I'ae.  R.  Co.  51 
Cal.  269.  Acts  may  be  passed  by  that  body 
which  will,  by  their  very  terms,  or  the  nat- 
ure of  their  provisions,  snow  that  their  pur- 
pose is  private,  rather  than  public.  Such 
are  the  acts  that  were  involved  in  the  casei 
of  CitUen»  Sub.  <fc  L.  Awo.  v.  Topeka,  87  U. 
S.  30  Wall.  664,  23  L.  ed.  461 ;  AUm  T. 
Jaff,  60  He.  124,  11  Am.  Sep.  185 ;  LomU  t. 
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Bottm,  til  Mass.  4M,  15  Am.  Rep.  89;  8taU 
Y.  OmvDkee  Tap.  14  Kan.  419,  19  Am.  Reo. 
96  ;  People  V.  Parka,  S8  Cal.  624.  But  If  the 
subject  matter  of  the  legislntioa  be  of  such 
a  nature  that  there  is  any  doubt  of  its  char- 
act^,  orffby  any  possibility  the  legislation 
tnav  be  for  the  welfare  of  the  public,  the 
will  of  tbe  Legislature  must  prerail  over 
tbe  doubts  of  the  court.  Stockton  d:  V.  R.  Co. 
T.  StoeJUon,  41  Cal.  147.  It  may  be  more 
difficult  to  define  in  advance  the  line  of  sep- 
aration Ijetween  a  purpose  which  Is  private 
and  one  which  Is  public  than  to  determine 
whether  fn  tbe  individual  case  tbe  Act  is  for 
a  public  or  a  private  putpose,  and  as  was 
said  br  Mr.  Juttiee  Hllter  In  DatHtmt  r.  New 
(Means,  96  U.  S.  104.  24  L.  ed.  619.  it  is 
wiser  to  proceed  "by  the  gradual  process  of 
judicial  incluaioD  and  exclusion,  asthe  cases 
presented  for  decision  shall  require."  When- 
ever it  is  apparent  from  the  scope  of  the  Act 
WxaX  its  object  Is  fw  tbe  beoeflt  of  the  public, 
and  that  the  means  by  which  the  benefit  is 
to  be  attained  are  of  a  public  character,  the 
Act  will  be  upheld,  even  though  incidental 
advantages  may  accrue  to  individuals  be- 
yond those  enjoyed  by  the  general  public, 
"we  have  recently  held  that  an  appropriation 
by  the  Legislature  of  f  300, 000  for  tlie  World's 
Fair  Columbian  Exposition  at  Chicago 
{Daggett  t.  Colgan  (Cal.)  anU,  474.)  is  to  be 
sustained  as  a  legitimate  appropriation  of  th» 
public  moneys  of  the  State,  upon  the  ground 
that  it  is  one  of  the  objects  of  government 
to  promote  tbe  public  welfare  of  the  State, 
ana  to  provide  for  the  material  prosperity  of 
its  people,  and  that  it  is  for  the  Ijegislaturc 
to  oetermine  the  manner  and  the  extent  to 
which  it  will  exercise  this  function  of  govern- 
ment, and  that  its  determination  upon  that 

Eoint  is  limited  by  its  own  discretion  and 
eyond  tbe  interference  of  courts.  The  same 
rules  of  construction  must  be  applied  to  the 
exercise  of  legislative  authority  in  auttior- 
izing  an  expenditure  for  a  local  improvement. 
Such  authorization  is  a  legislative  declar- 
ation that  the  expenditure  is  for  a  public 
purpose,  and  for  the  welfare  of  the  public, 
and  Its  action  is  not  to  be  disregarded  by 
the  courts  upon  an  gumption  by  them  that 
such  legislation  is  unwise,  or  that  it  may  be 
injurious  to  vixaa  of  the  individuals  who  are 
affected  by  it.  In  determining  whether  any 
particular  measure  is  for  the  public  advan- 
tage it  is  not  necessary  to  ^ow  that  the 
eniiro  body  of  the  State  is  directly  affected 
thereby,  but  it  is  sufficient  that  that  portion 
of  the  State  within  the  district  provided  for 
by  the  Act  shall  be  benefited  thereby.  The 
State  is  made  up  of  its  parts,  and  those  parts 
have  such  a  reciprocal  infiuence  upon  each 
other  that  any  advantage  which  accrues  to 
one  of  them  is  felt  more  or  less  by  all  of  the 
others.  A  Legislature  that  should  refrain 
from  all  IcKistation  that  did  not  equally 
affect  alt  parts  of  the  State  would  signally 
fail  in  providing  for  the  welfare  of  tlie  pub- 
lic. In  a  State  as  diversified  in  character  as 
is  California,  it  is  impossible  that  the  same 
legislation  should  be  applicable  to  each  of 
its  purtj,  PiffL-rent  provisions  are  as  csscn-  , 
tia!  for  those  portions  whose  physical  cliarac- 
t^-ristirs  arc  different  as  are  needed  in  the  pro- 
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risions  which  are  made  for  the  government 
of  town  and  country.  Those  portions  of  tbe 
State  which  are  snbject  to  overflow,  and 
those  which  require  drainage,  as  well  as 
those  which  for  tbe  purpose  of  development 
require  Irrigation,  fall  equally  within  tbe 
purview  of  uie  Legislature,  and  its  author- 
ity to  legislate  for  the  benefit  of  the  eatite 
State,  or  for  the  individual  district.  The 
power  of  the  Legislature  to  adapt  its  laws 
to  the  peculiar  wants  of  each  of  these  dis- 
tricts rests  upon  the  same  principle,  viz., 
that  it  is  acting  for  the  public  eood  in  its 
capacitv  as  tlie  representative  of  tbe  entire 
State.  Under  thia  principle  levee  dlstrids 
have  been  organized  directljr  by  tbe  Legis- 
lature itself,  and  their  orvanizatioa  haa  been 
authorized  by  tbe  Legislature  through  the 
board  of  supervisors  of  the  county  in  which 
the  district  is  situated.  StaL  1867-68.  p. 
816.  Such  legislation  was  upheld  in  Dean  v. 
Davit,  SI  Cal.  4U6.  Under  the  same  prin- 
ciple reclamation  districts  have  been  organ- 
ized and  their  creation  upheld  as  a  legiti- 
mate exercise  of  legislative  power.  In 
passing  upon  this  question  In  Ilagar  v.  Yotu 
,  County  Supn. ,  47  Cat.  288,  the  supreme  court 
said :  "  Tiie  power  of  the  Legislature  to  com- 
pel local  improvements  which  In  its  judg- 
ment will  promote  the  health  of  tbe  people 
and  advance  the  public  good  is  unquestion- 
abte.  In  tbe  exercise  of  this  power  it  may 
abate  nuisances,  construct  ana  repair  high- 
ways, open  canals  for  irrigating  arid  dis- 
tricts, and  perform  many  other  similar  acts 
for  the  public  good,  and  all  at  the  expense 
of  those  who  are  to  be  chiefly  and  mnre  im- 
mediately bftneflted  by  the  fmpruveroents :" 
and.  in  answer  to  the  suggestion  that  such 
was  merely  a  local  Improvement,  the  court 
said:  "But  we  need  not  rest  our  decision 
upon  the  narrow  ground  that  this  Is  strictly 
a  local  improvement.  On  the  contrary,  tbii' 
reclamation  of  the  vast  bodies  of  swamp 
and  overflowed  land  in  this  State  may  justly 
be  regarded  as  a  public  ImproTemeot  of 
great  mngnitude  and  of  tbe  utmost  Imptw- 
lance  to  the  rjjmmuni  ty.  If  left  whol  ly  to  in- 
dividual  enterprise,  it  probably  would  never 
be  accomplished,  and  In  inaugurating  so 
great  a  work  the  Legislature  Has  puimed 
substantially  tbe  same  system  adopted  in 
otber  states  for  the  reclamation  of  similar 
lands,  to  wit,  hj  dividing  the  territory  to  be 
reclaimed  into  districts,  and  assessing  the  cost 
of  the  improvement  on  the  lands  to  be  bene- 
fited and  refer  in  support  of  the  opinion  to 
the  acts  of  different  states  in  which  similar 
Improvements  had  been  authorized. 

The  reasons  given  in  that  case  are  fully  as 
potent  in  supportof  the  authority  exercised  in 
the  matter  of  an  irrigation  district ;  and.  not- 
withstanding it  is  urged  by  counsel  for  ap- 
pellants that  tbe  authority  for  reclaiming 
ovcrfiowed  lands  Is  to  be  upheld  only  as  a 
sanitary  measure.  It  will  be  seen  that  that  is 
not  the  only  ground  upon  which  the  comt 
based  its  decision.  Nor  do  we  think  that  it 
rests  upon  that  ground  alone.  In  our  opin- 
ion, a  more  literal  construction  sboutu  be 

fiven  to  the  authority  under  which  such 
district  Is  established.   Certainly  these 
grounds  are  not  the  buis  of  tlie  authority 
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for  the  crefttlon  of  a  levee  district ;  that 
Teats,  not  upon  any  sanitary  ground  but 
upon  the  ground  of  protecti<m  to  the  parties 
Who  would  be  affected  by  the  overflow. 
MU^nu  T.  GantTnaek,  27  Mtss.  333,  61  Am. 
Dec.  508 ;  WattMe  v.  Shdtan,  14  La.  Ann. 
■B(^.  Upon  this  subject  Mr.  Cooley  says: 
"But  where  any  considerable  tract  of  laud 
«wi>ed  by  different  persons  is  in  a  condiclon 
precluding  cultiratumbj  reason  of  excessive 
moisture  which  drains  would  relieve,  it  may 
well  be  said  that  the  public  have  such  an 
Interest  in  the  improvement  and  the  con- 
sequent advancement  of  the  general  interest 
of  the  locality  as  will  justify  the  levy  of 
assessments  upon  the  owners  for  drainage 
purposes.  Bach  a  case  would  seem  to  stand 
upon  the  same  solid  ground  with  assessments 
for  levee  purposes,  which  have  for  their  ob< 
ject  to  protect  lands  from  falling  into  a  like 
conditioD  of  uselessness. "  Cooley,  Taxn. 
p.  617. 

We  have  not  been  cited  to  the  statute  of 
any  other  State  which  provides  for  irri- 
gating arid  lands,  or  to  any  authority  in 
which  the  power  of  the  legislature  over 
the  subject  is  discussed,  but  wc  have  no  hes- 
itation in  saying  that  the  principles  upon 
which  the  decisions  to  which  we  have  referred 
were  made  are  applicable  to  sustain  the 
legislative  authority  in  mak^ns;  provision 
for  such  irrigation.  Whether  tne  reclama- 
tion of  the  land  be  from  excessive  moisture 
to  a  condition  suitable  for  cultlvatioa,  or 
from  excessive  aridity  to  the  same  condition, 
the  right  of  the  Legislature  to  authorize  such 
reclamation  must  he  upheld  upon  the  same 
principle,  viz.,  the  welfare  of  the  nublic, 
and  particularly  of  that  portion  of  the  pub- 
lic within  the  district  affected  by  the  means 
adopted  for  such  reclamation.  Whatever 
tends  to  an  increased  prosperity  of  one  por- 
tion  of  the  State,  or  to  promote  its  material 
development  is  for  the  advantage  of  the  en- 
tire State  :  and  the  right  of  the  liegislature 
to  make  provision  for  developing  the  produc- 
tive capacity  of  the  State,  or  for  Increasing 
facilities  for  the  cultivation  of  Its  soil  ac- 
cording to  the  retfuirements  of  the  different 
portions  thereof,  is  upheld  by  its  power  to 
act  for  the  benefit  of  the  people  in  affording 
them  the  right  of  "  acquiring,  possessing, 
and  protecting  the  property"  which  is  guar- 
anteed to  them  by  the  Constitution.  The 
local  improvement  contemplated  by  such 
legislation  is  for  the  benefit  and  general 
welfare  of  all  persons  Interested  In  the  lands 
within  the  district,  and  is  a  local  public 
improvement.  This  principle  is  not  con- 
travened by  the  fact  that  It  may  even  operate 
injuriously  upon  some  of  the  Individuals  or 
proprietors  of  land  within  the  district,  or  by 
the  fact  that  there  may  be  some  who  for  per- 
sonal motives  may  wish  to  resist  the  Im- 
provement. Such  result  Is  only  a  sacrifice 
-which  the  Individual  makes  to  the  general 
^nod  in  compensation  for  the  advantages 
enjoyed  by  virtue  of  the  social  compact.  All 
laws  of  this  character  are  upheld  upon  the 
same  principle  as  is  the  creation  of  n  district 
for  the  purpose  of  any  other  local  improve- 
men^  such  as  the  opening  of  a  hhrhway,  or 
of  a  street,  or  of  a  public  paik.  The  Legis- 
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laturc,  to  which  has  been  confided  the  matter, 
has  determined  that  it  will  be  for  the  public 

good  that  such  street  or  park  be  opened,  and  it 
as  imposed  the  burden  of  such  opening  upon 
the  property  within  a  limited  district.  In 
each  of  such  instances  the  laud  taxed  for  the 
improvement  may  not  be  the  only  land  that 
will  be  benefited.  Although  land  adjacent  to 
the  district  may  l)e  incidentally  benefited,  that 
is  no  reason  for  taxing  such  land,  nor  is  it 
any  objection  to  the  proceeding  ttiat  some  of 
the  propertr  within  the  district  will  not  re- 
ceive any  benefit,  or  that  the  improvement 
will  more  specifically  benefit  those' who  have 
procured  its  creation.  "It  has  never  been 
deemed  essential  that  the  entire  community, 
or  any  considerable  portion  of  It,  ^ould 
directly  enjoy  Or  participate  In  an  Improve- 
ment or  enterprise,  in  order  to  -constitute  a 
public  use,  within  the  meaning  of  these 
words  as  used  in  the  Constitution.  Such  an 
interpretation  would  greatly  narrow  and 
cripple  the  anthority  of  the  i^gialature,  so 
as  to  deprive  it  of  the  power  of  exerting  a  ma- 
terial and  beneficial  infiuence  on  the  welfare 
and  prosperity  of  the  Slate.  In  a  broad  and 
comprehensive  view,  such  as  has  been  hereto- 
fore taken  of  the  construction  of  this  clause  of 
the  Declaration  of  Rights,  everythlnir.  which 
tends  to  enlarge  the  rcsources,  increase  the  in- 
dustrial energies,  and  promote  the  productive 
power  of  any  considerable  numlKii  of  the  in- 
habitants of^ a  section  of  the  State,  or  which 
leads  to  the  growth  of  towns  and  the  creation 
of  new  sources  for  the  employment  of  private 
capital  and  labor,  indirectly  contributes  to 
the  general  welfare  and  to  the  prosper!^  of 
the  whole  community."  Talbot  V.  HudKit, 
16  Gray,  435. 

The  means  by  which  the  Legislature  may 
exercise  this  power  are  left  to  Its  own  dis- 
cretion, except  as  it  may  be  limited  by  the 
Constitution.  If  In  the  exercise  of  its  care 
for  tlie  public  welfare,  itfinds  that  a  specific 
district  of  the  State  needs  legislation  that  is 
inapplicable  to  other  parts  of  the  State,  it 
may,  in  the  absence  of  constitutional  restric- 
tions, legislate  directly  for  that  district,  or, 
if  it  be  the  case  that  similar  legislation  be 
required  for  other  portions  of  the  State,  it 
may  provide  for  adapting  such  legislation 
to  those  portions  at  the  will  of  the  people 
in  such  districts,  as  was  done  In'tbe  reclama- 
tion and  levee  laws  already  referred  to.  It 
may,  too,  by  general  taws  authorize  the  In- 
habitants of  any  district,  under  such  restric- 
tions, and  with  such  preliminary  steps  as  it 
may  deem  proper,  to  organize  themselves 
into  a  public  corporation  for  the  purpose  of 
exercising  those  governmental  duties,  upon 
the  same  principle  as  It  authorizes  the  In- 
corporation of  any  municipal  corporation 
under  general  laws.  The  Constitution  of 
California  has  been  framed  with  the  principle 
of  investing  separate  subdivisions  of  the  State 
with  local  government,  and  especially  au- 
thorizes the  Legislature  to  confer  the  power 
of  local  legislation  upon  such  subdivisions 
within  the  State  as  may  be  organized  under 
its  authority.  The  Leglslatuie  is  itself  fur- 
bidden  to  interfere  in  any  manner,  except 
by  general  laws,  with  the  power  of  local 
legislation  intrusted  to  such  organizations. 
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nor  can  it  delegate  to  any  but  public  corpora- 
tions tlie  power  to  perform  any  municipal 
functions  whatever,  or  vest  in  any  but  the 
corporate  authority  of  a  municipal  onrpora- 
tion  tbe  power  to  assess  and  collect  taxes  for 
any  municipal  purpose.  But,  although  the 
Legislature  is  prevented  from  passing  any 
special  or  local  law  which  shall  be  appli- 
cable to  only  a  particular  portion  or  district 
of  the  iState  ita  power  of  legislation  for  the 
public  good  in  that  portion  of  the  State  has 
not  been  destroyed.  It  still  retains  the  fall 
power  of  legislation  confered  upon  it  in  the 
Constitution,  but  is  required  to  exercise  such 
power  in  the  mode  prescribed  in  that  instru- 
ment. It  may  pass  general  laws  which  from 
their  nature  will  be  capable  of  enforcement 
in  only  particular  portions  of  the  Stale  ;  or 
it  may  by  other  general  laws  authorize  tbe 
organization  of  municipal  corporations, 
which,  frcmi  the  nature  oi:  the  functions  in- 
trusted to  them,  can  find  occasion  for  organ- 
ization only  in  certain  portion^  of  tbe  State, 
and  it  may  by  such  general  laws  provide  for 
tbe  organization  of  such  and  as  many  species 
of  municipal  corporations  as  in  its  judgment 
are  demanded  by  tbe  welfare  of  the  State, 
and  the  "protection,  security,  and  benefit  of 
the  people,"  for  which  government  is  insti- 
tuted, and  which  has  been  by  the  people  con  - 
flded  to  it.  Const,  art.  1,  ^  2.  The  provis 
ioD  in  article  11,  §  6,  of  the  Constitution, 
"Corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws,^  does  not 
imply  that  the  Legislature  must  by  any 

general  law  provide  a  plan  in  which  shaft 
B  prescribed  the  mode  under  which  all 
municipal  corporations  must  be  organized, 
and  the  powers  that  they  can  exercise.  The 
provision  in  article  12,  g  1,  that  private 
corporations  "may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special 
act,"  although  more  explicit,  and  under  the 
declaration  of  the  Constitution  itself,  (art. 
1,  %  22,)  "mandatory"  rather  than  permis- 
sive, requiring  that  they  must  be  formed 
under  general  laws,  has  never  been  cnn. 
fitrued  as  requiring  that  all  private  corpor- 
ations must  be  formed  under  the  same  general 
law,  or  limited  to  tbe  exercise  of  the  same 
(lowers.  On  the  contrary,  the  form  of  or- 
ganization, as  well  as  the  powers  to  be  ex- 
ercised, have  been  by  legislation  adapted  to 
tiie  character  of  the  corporation  to  be  organ- 
ized. All  corporations  of  the  same  class  are 
required  to  be  organized  in  the  same  manner, 
but  the  nature  of  tlie  organization  does  not 
permit,  nor  does  the  Constitution  require, 
that  corporations  of  different  classea  shall  be 
organized  in  the  same  manner,  or  provided 
with  the  same  powers.  Hence  the  provisions 
that  have  been  made  by  tbe  Legislature  for 
the  organization  and  powers  of  railroad,  in- 
surance, religious,  mining,  and  other  busi- 
ness corporations  have  been  adapted  to  ttieir 
respective  character  and  needs.  With  greater 
propriety  has  it  been  left  to  tbe  Legislature 
to  provide  tjie  mode  of  organization  and  tbe 
powers  to  be  exercif>ed  by  different  species 
of  municipal  corporations.  Such  corpora- 
tions are  but  tbe  agents  or  representatives  of 
the  State  in  tbe  particular  locality  in  which 
14  L.  R.  A. 


they  exist  They  are  OT]t«Bized  for  the  pur- 
pose of  carrying  out  tbe  purposes  of  the  Leg- 
islature in  its  desire  to  provide  for  tbe  gen- 
eral welfare  of  Uie  State  and  In  the  accom- 
plishment of  which  legislative  outvenienoe 
or  oonstitutional  requirements  ban  made 
them  essential.  Although  in  this  State  the 
Legislature  is  required  to  provide  such  agen- 
cies under  general  laws.  It  is  authorized, 
under  its  general  power  of  legialation,  to 
invest  such  oorponttions,  when  created,  with 
the  same  powers  which  without  sutA  restric- 
tion it  could  itself  have  exercised ;  and  in 
providing  for  such  organizations  it  need  oob- 
fer  upon  them  only  such  powers  as  in  its 
judgment  are  proper  to  be  exercised  by  tbem 
in  the  discbarge  of  the  particular  functions 
of  government  which  may  be  conferrod  upon 
them.  Being  the  representatives  of  tbe 
Legislature  in  the  various  localities  of  the 
State,  the  requirements  for  organization,  as 
well  as  the  powers  to  be  exercised,  tut 
with  the  character  of  the  jpurpose  for  whi<A 
they  may  be  created.  Hence  the  general 
laws  which  the  Legislature  may  enact  for  the 
organization  of  public  corporations  may  be 
as  numerous  as  the  objects  for  which  such 
corporations  may  be  created.  For  each  of 
these  objects  the  law  is  the  same  but  there 
would  be  a  manifest  impropriety  in  requiring 
that  the  organization  of  a  levee  district  or  an 
irrigation  district  should  be  conducted  in  the 
same  manner  as  the  organization  of  a  corpor- 
ation for  the  management  of  a  public  park, 
or  tbe  control  of  the  school  department. 
Whether  the  districts  to  which  such  general 
laws  are  applicable,  or  in  which  tbe  people 
thereof  may  avail  themselves  of  tbe  privilege 
conferred,  be  many  or  few,  is  immaterial. 
Even  if  there  be  but  a  single  district  to  wbi<^ 
the  law  is  applicable  at  the  time  of  its  en- 
actment, the  Legislature  would  be  justified 
under  its  legislative  power  to  pass  general 
laws  in  making  such  provision  fen*  that  dis- 
trict. Whenever  a  special  district  of  the 
State  requires  special  legialation  therefor,  it 
is  competent  for  the  Legislature  by  ireneral 
law  to  authorize  tbe  organization  of  such 
district  into  a  public  corporation,  with  &uch 
powers  of  government  as  it  may  choose  U> 
confer  upon  it.  It  is  not  necessary  that  such 
public  corporation  should  be  vested  with  all 
governmental  puwers,  but  tbe  Legislature 
may  clothe  it  with  such  as  in  its  judgment  are 
prot>er  to  be  exercised  within  and  for  the 
benefit  of  such  district.  Beiug  created  for  tbe 
purpose  of  discharging  onl^  one  public  pur- 
pose, it  is  not  requisite  that  it  have  power  not 
necessary  tlierefor,  or  which  would  oe  appro- 
priate to  a  corporation  organised  for  some 
other  purpose.  Neither  is  it  requisite  thst 
such  corporation  should  have  legislative  or 
judicial  ptowers  conferred  upon  it.  It  may 
be  organic  for  tbe  mere  purpose  of  exer- 
cising executive  and  admiuistralive  func- 
tions, with  the  added  powftr  of  making  such 
prudential  rules  and  regulations  aa  may  be 
necesssry  for  Uie  exercise  of  the  particular 
functions  intrusted  to  its  charge,  loe  poweia 
committed  to  a  public  corporation  organised 
for  the  administration  of  a  public  park,  or 
fat  the  govemment  of  a  levee  district,  or  for 
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the  control  of  the  police  depHrttnent.  need 
be  only  such  as  are  peculiarly  appropriate  to 
such  organizations. 

It  is  contended  that  the  Act  Is  unconstitu- 
tional for  the  reason  that  it  Is  a  delegation 
of  the  legislative  power  to  create  a  corpora- 
tiun.  If  by  this  is  meant  that  only  the 
Legislature  can  create  such  corporation,  the 
answer  is  that  the  Constitution  prohibits 
such  action.  If  it  1b  meant  that  because  the 
corporation  Is  not  "created"  until  the  voters 
of  the  district  hare  accepted  the  terms  of 
the  Act  the  answer  is  that  such  proceeding  is 
in  direct  accord  with  the  principles  of  the 
Constitution.  Having  the  power  to  create 
municipal  corporations,  but  being  prohibited 
from  creating  them  by  special  laws,  the  only 
mode  In  wnioh  mch  corporations  could  be 
created  under  a  general  law  would  be  by 
some  act  on  the  part  of  the  district  or  com- 
munity seeking  Incorporation,  indicative  of 
its  determination  to  accept  its  terms.  As 
the  Constitution  has  not  limited  or  prescribed 
the  character  of  such  general  law,  its  char- 
acter and  details  are  within  the  discretionary 
power  of  the  Legislature.  We  know  of  no 
]nore  appropriate  mode  of  such  indication 
than  the  afBrmative  vote  of  those  who  are  to 
ijc  affected  by  the  acceptance  of  the  terms  of 
llic  Act.  The  municipal  corporations  which 
inav  be  thus  created  are  not  limited  to  citi«>s 
anu  towns.  The  Constitution  makes  provis- 
ion in  various  places  for  municipat  corpo- 
rations otlier  than  cities  and  towns.  Article 
It,  9,  10,  13,  16.  In  each  of  these  sections 
provision  Is  made  with  reference  to  the  gov- 
eromcDt  or  officers  of  "county,  city,  town, 
or  other  public  or  municipal  corporation;" 
thus  clearly  indicating  thut  there  may  be 
municipal  corporations  other  than  those  of  a 
town  or  city,  and.  cons<;qiient]y,  that  the 
provisions  with  reference  to  tlie  Incorpora- 
tion of  cities  and  towns  found  in  section  6 
of  the  same  article  are  not'cdntrolling  in  the 
organization  of  other  municipal  corpora- 
tions, and  that  while  the  Constitution  care- 
fully provides  for  the  "Incorporation,  organ- 
ization and  class! ficatlon"  of  cities  and  towns, 
it  makes  no  Similar  provision  for  other 
municipal  corporations  but  very  properly 
leaves  such  action  to  the  discretion  of  the 
Legislature.  Inasmuch  as  there  is  no  re- 
striction upon  the  power  of  the  Legislature 
to  authorize  the  formation  of  such  corpora- 
tions for  any  public  purpose  whatever,  and 
as  when  organized  they  are  but  mere  agencies 
■of  the  state  In  local  eoremment,  without 
any  powers  except  such  as  the  Legislature 
may  confer  upon  them,  and  are  at  all  times 
subject  to  a  revocation  of  such  power.  It 
was  evidently  the  purpose  of  the  framera 
-of  the  Constitution  to  leave  in  the  hands  of 
the  Legislature  full  discretion  in  reference 
to  their  organization. 

In  the  present  case  the  Legislature  has 
■chosen  to  authorize  the  creation  of  a  public 
•corporation,  In  tbe  manner  and  with  the 
forms  specified  in  the  Act  under  discussion. 
Tor  this  purpose  It  has  provided  that  a  peti- 
tion of  fifty  freeholders,  or  a  majority  of 
'tbe  Areeholden  owning  lapds  wifhin  a  pro- 
posed district  susceptible  of  one  mode  uf 
Irrigation,  shall  be  presented  to  tiie  board  of 
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Bupervtson  of  the  county  within  vhioh  such 
lands  are  situate ;  and  that  the  board  of  su- 
pervisors shall,  upon  the  hearing  of  sdch 
petition,  after  notice  thereof,  determine 
whether  or  not  it  will  take  steps  to  organize 
an  irrigation  district ;  and  that  upon  such 
determination  an  election  shall  be  ordered, 
at  which.  If  two  thirds  of  tbe  electors  within 
tbe  district  shall  vote  tn  favor  of  such 
orguilzation,  the  district  shall  thereupon  be 
organized,  and  Its  management  confided  to  a 
board  of  directors  chosen  by  the  electors  of 
that  district.  It  la  objected  to  this  that 
it  is  placing  In  the  hands  of  those  not  in- 
terested the  power  of  imposing  a  burden 
upon  the  owners  of  the  land,  who  may  be  a 
small  minority  of  the  electors  within  that 
district,  or  who  may  even  be  nonresidents 
of  the  district.  This,  however,  is  a  matter 
which  was  addressed  purely  to  the  discretion 
of  the  Legislatute.  Whether  such  a  petition 
should  be  made  by  the  owners  of  a  fixed 
proportion  of  tbe  land,  as  was  required  in 
the  reclamation  law,  or  whether  there  should 
be  any  qualification  to  the  petitioners,  or 
whether  there  should  be  any  limit  to  the 
expenses  which  they  were  authorized  to  in- 
cur for  tbe  purposes  of  the  improvement,  are 
questions  which  were  solely  for  the  consider- 
ation of  the  Legislature.  It  is  not  for  tliis 
department  of  the  government  to  question 
the  policy  or  the  prudence  of  a  co-ordinate 
branch.  If  those  who  are  affected  by  its 
proceedings  feel  that  it  has  not  given  them 
sufficient  protection  or  placed  sutncicnt  safe 
guards  around  the  Institution  of  the  corpora- 
tion, they  must  seek  redress  from  that  body. 
We  can  only  act  upon  the  law  as  it  has  been 
enacted.  It  must  be  observed,  however,  that 
this  petition  has  no  binding  operation,  but 
is  merely  the  Initiatory  step  which  gives  to 
the  board  of  supervisora  a  jurisdiction  to  act 
upon  the  expediencyor  policy  of  authorizing 
th;.'  creation  of  the  district.  That  body  is 
tbe  representative  of  the  county,  and  has 
been  chosen  by  its  electors  for  tbe  express 
purpose  of  legislation  upon  local  subjects, 
and'may  naturally  be  supposed  to  have  tbe 
Interests  of  the  entire  county,  as  well  as  of 
each  of  its  parts,  in  charge,  and  to  be  ac- 
quainted with  its  needs  and  requirements.  • 
The  Legislature  has  not,  however,  intrusted 
that  body  with  tbe  final  determination  of  the 
question,  but  has  authorized  It  to  submit  the 
question  to  a  vote  of  the  electors  of  the  dis- 
trict, and  it  is  only  when  these  electors  have 
determined  by  a  vote  of  two  thirds  of  their 
number  in  favor  thereof  that  the  district  can 
be  created  as  a  political  body.  The  objection 
that  this  vote  may  be  carried  by  a  majority 
oF  those  who  have  no  interest  in  the  lands 
affected  thereby  is  but  an  incident,  and  not 
of  the  essence  of  the  matter.  It  is  no  more 
than  exists  In  every  popular  vote  which  in- 
volves the  creation  of  a  municipal  debt  or 
the  adoption  of  a  mnulcipal  organization. 
The  fact  that  the  owners  of  the  lands  are  non- 
residents within  the  district,  and  not  allowed 
a  voice  in  the  proceedines,  la  of  the  same 
character.  Property  qusnflcatlon  for  voting, 
either  in  amount  or  character,  Is  ezpresBiy 
forbidden  by  article  1,  g  24,  of  the  Constf* 
tutlon,  which  declares ;  ^Nb  property  quail* 
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flcatiOD  aball  ever  be  required  for  my  person 
to  Tpte  or  hold  office and,  however  mueb 
nonresidents  may  be  affected  by  the  acta 
and  vote  of  the  community,  only  those  who 
are  inhabitants  of  the  district  can,  by  tbe 
Constitution,  be  permitted  to  vote  at  any 
election.   Art.  3,  %  1. 

Ttiat  an  irrieation  district  wganized  under 
the  Act  in  question  becomes  a  public  corpo- 
ration, is  evident  from  an  examination  of 
the  mode  of  its  or^nization,  the  purpose  for 
which  it  is  organized,  and  tbe  powers  con- 
ferred apoD  it.  It  can  be  organized  only  at 
the  instance  of  the  bosrd  of  supervisors  of 
the  county, — the  legislative  body  of  one  of 
tbe  constitutional  subdivisions  of  the  State; 
its  organization  can  be  affected  only  upon 
the  vote  of  tbe  qualified  electors  within  its 
boundaries ;  its  officers  are  chosen  under  the 
sanction  and  with  the  formalities  required 
at  all  public  elections  in  tb  State, — the 
officers  uf  such  election  being  required  to 
act  under  the  sanction  of  an  oath,  and  bein^ 
authorized  to  administer  oaihs  when  required 
for  the  purpose  of  conducting  the  election  ; 
and  the  officers  when  elected  being  required 
to  execute  official  bonds  to  the  State  of 
Caliromia  approved  by  a  judge  of  the  su- 
perior court.  Tbe  district  omcers  thus  be- 
come public  officers  of  the  State.  When 
organized,  the  district  can  acquire,  either 
by  purchase  or  condemnation,  all  property 
necessary  fur  the  construction  of  its  works, 
and  may  construct  thereon  canals,  and  other 
irrigation  improvements;  and  all  the  prop- 
erty so  acquired  is  to  be  held  by  toe 
di^rt  in  tnu>t,  and  is  dedicated  for  uie.uso 
and  purposes  set  forth  in  the  Act,  and  is 
declared  to  be  a  public  use,  subject  to  the 
regulation  and  control  of  the  State.  For  the 
purpose  of  meeting  the  cost  of  acquiring  this 
property,  the  district  is  autliorized,  upon  tbe 
vote  of  a  majority  of  its  electors,  to  issue 
Its  bonds;  and  these  bonds,  and  the  interest 
Hiereon,  are  to  be  paid  b^  revenues  derived 
under  the  power  of  taxation,  and  for  which 
all  tbe  real  property  in  the  district  Is  to  be 
assessed.  Under  tbis  power  of  taxation,  one 
of  the  highest  attributes  of  sovereignty,  the 
title  of  the  delinquent  owner  to  the  real 
estate  assessed  may  oe  devested  by  sale,  and 
power  is  conferred  upon  the  board  of  direct- 
ors to  establish  etiuitable  by-laws,  rules,  and 
regulations  for  the  distribution  and  use  of 
water  among  the  owners  of  said  lands,  and 

generally  to  perftrm  all  such  acts  as  shall 
e  necessary  to  fully  carry  out  the  purpose 
of  tbe  act.  Here  are  found  the  essential  ele- 
ments of  a  public  corpomtion,  ncmeof  which 
pertain  to  a  private  corporation.  The  prm)- 
erty  held  by  tbe  corporation  is  in  trust  (or 
the  public,  and  subject  to  the  control  of  the 
State.  1(8  ofliecrs  arc  public  oSicere  chosen 
b^  tbe  electors  of  the  district,  and  invested 
with  public  duties.  Its  object  is  for  tbe  good 
of  the  public  and  to  promote  the  prmperity 
and  welfare  of  tbe  public  "Where  a  cot- 
puration  Is  composed  exclusively  of  officers 
of  the  government,  having  no  personal  in- 
terest in  it,  or  with  its  concerns,  and  only 
acting  as  organs  of  the  State  in  effecting  a 
great  public  improvement  it  is  a  public  cor- 
poration." Ang.  &  A.  Corp.  g  32.  "A  mu- 
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nicipal  corporation  proper  is  created  mainly 
for  the  interest,  advantage,  and  MmvenieDce- 
of  the  locality  of  its  people.  The  primarr 
idea  is  an  aeency  to  regulate  and  ailminis- 
ter  the  interiw  concerns  of  the  locality  in 
matters  peculiar  to  the  place  inoovporated. 
and  not  common  to  the  State  or  people  M 
large. "  15  Am.  &  Eng.  Encyclop.  Law.  p. 
954.  "Public  corporatitms  are  such  as  are 
created  for  the  discharge  of  public  duties  in 
the  administration  of  civil  govenmiMit.* 
Lawson,  Riefats.  Rem.  &  Pr.  m 

Tbe  CMiBtitutimality  of  the  Act  in  qties- 
tlon  is  further  assailed  upon  the  ground  that 
it  mskee  no  provision  for  a  bearing  from  the 
owners  of  the  land  prior  to  tbe  organization 
of  the  district.  But  the  steps  provided  for 
the  organization  of  tbe  district  are  only  for 
the  creation  of  a  public  corporation,  to  be 
invested  with  certain  political  duties  which 
it  is  to  exercise  in  behalf  of  the  State.  Ueam 
V.  Danti,  51  Cal.  408.  It  has  never  been 
held  that  the  inhabitttits  ot  a  district  arv 
entitled  to  notice  and  hearing  upon  a  propo- 
sition to  submit  such  question  to  a  popular 
vote.  In  the  absence  of  constitutional  re- 
striction, it  would  be  competent  ttx  tbe  Leg- 
islature to  create  such  public  corporation, 
even  against  the  will  of  the  inhabitants.  It 
has  as  much  power  to  create  the  district  in 
accordance  with  the  will  of  a  majority  of 
such  inhabitants.  It  muat  be  observed  thai 
such  proceeding  does  not  affect  the  property 
of  anyone  within  the  district,  and  that  be 
is  not  by  virtue  thereof  deprived  oi  any 
property.  Sacb  reault  does  not  arise  ontu 
after  delinquency  on  his  part  in  the  paymens 
of  an  assessment  that  may  be  leriad  npon 
bis  property,  and  before  that  time  he  IM* 
opportunity  to  be  heard  as  to  the  coirectnesa 
of  the  valuation  which  is  placed  upon  faia 
property,  and  made  the  basis  at  hit  wmem- 
ment.  He  does  not,  it  is  tme,  have  any  op- 
portunity to  be  beard,  otherwise  than  by  his 
vote,  in  determining  the  amoant  of  bcwids  to 
be  issued,  or  the  rate  of  assessment  with 
which  they  are  to  be  paid ;  but  in  thia  par- 
ticular he  is  in  the  same  condition  as  is  the- 
inhabitant  of  any  municipal  organization 
which  incurs  a  bonded  indebtedness  or  levieA- 
a  tax  for  its  payment.  His  property  is  not 
taken  from  him  wiUiont  doe  prooeM  ot  law, 
if  be  is  allowed  a  hearing  at  any  time  before- 
the  lien  of  the  assessment  thereon  become* 
final.  People  v.  Smith,  31  N.  Y.  SOS ;  Gii- 
nwre  v.  Uentig,  33  Kan.  ITO;  Hagar  V.  Ber- 
lamalion  Di*t.  Ill  U.  S.  701.  38  L  ed.  MB: 
Datiet  v.  Im  AngOa,  80  Cal.  46. 

It  is  also  objected  that  the  mode  provided 
for  the  payment  of  the  bonds  is  unconstitu- 
tional, in  that  it  provides  for  an  assesament 
upon  the  real  property  witliin  the  district 
acconlin.c  to  its  value,  and  not  accordins  to 
the  benefit  which  each  particular  paroeT  of 
laud  may  derive  from  the  improvement.  Thr- 
power  ox  tbe  Legislatore  in  matten  tax- 
ation is  unlimited  ezoqit  as  restricted  br 
constitutional  provisions.  This  is  one  of  tike 
attributes  of  sovereignty  which  the  people- 
have  placed  in  its  hands ;  and  tbe^  have  in- 
trusted its  exercise  to  its  discretion,  either 
in  the  manner  or  to  the  extent  to  which  it  in 
to  be  applied.   All  taxation  baa  Its  snuroe  in 
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tbe  necesBitieB  of  organized  aocietj,  and  Is 
limited  by  Bucb  Decesaity  and  can  be  exercised 
only  by  some  demand  tor  the  public  use  or 
welfare.  And  whether  the  tax  be  by  direct 
imposition  for  revenue  or  by  asseaament  for 
a  local  improvement,  it  is  Maed  upon  the 
thetny  that  it  ia  in  return  for  the  benefit 
received  by  the  person  who  pays  the  tax,  or 
by  the  property  which  is  assessed.   For  the 

?iurpose  of  apportioning  this  benefit,  the  Leg- 
Blature  may  determine  in  advance  what 
property  will  be  benefited,  by  designating 
the  district  within  which  it  is  to  be  col- 
lected, aa  well  as  the  profiferty  upon  which 
it  ia  to  be  imposed,  or  it  may  appoint  a  com- 
mission or  delegate  to  a  auborainate  anncy 
the  power  to  ascertain  the  extent  of  this  bene- 
fit. It  may  itself  declare  that  the  entire 
State  is  benefited,  and  authorize  the  burden 
to  be  borne  by  a  public  tax,  or  it  may  de- 
clare that  all  or  a  portion  of  the  property 
within  a  limited  region  is  lienefited,  eitber 
according  to  its  value  or  in  proportion  to  its 
actual  benefit,  to  be  specifically  ascertained 
by  actual  determination  of  ofilcers  appointed 
therefor.  Upon  the  power  of  the  LeeiBlature 
over  the  subject  of  taxation,  as  well  as  the 
modes  in  which  and  the  objects  upon  which 
it  may  be  exercised,  we  know  of  nothing 
that  has  been  written  in  anv  opinion  since 
that  of  Jttdge  Ru^gles  in  People  v.  Brooklyn, 
4  N.  Y.  419,  which  is  not  eitber  an  anipli- 
lication  of  tlie  views  therein  expressed,  or  an 
adaptation  of  them  to  the  particular  subject 
uuder  discuaaion.  In  the  exhaustive  opinion 
of  Jfr.  Juatiee  Sawyer  in  Emery  v. 
IDraneitm  6m  Co.,  28  Cal.  345,  the  principles 
declared  in  that  opinion  were  applied  to  the 
case  then  before  the  court  wherein  this  power 
of  taxation  was  shown  to  be  the  foundation 
for  upholding  the  right  of  assessment  in  a 
manner  different  from  the  ad  vaiorem  princi- 
ple. The  controversy  upon  this  subject  baa 
almost  invariably  been  against  the  "frmit- 
foot"  rule,  and  in  favor  of  the  ad  taimtm 
principle;  and  in  nearly  every  State,  unless 
it  be  New  Jersey,  the  principle  has  been 
maintained  that  it  is  within  the  power  of 
the  Legislature  to  adopt  whichever  rule  it 
may  select.  In  Burnett  v.  Saerammto.  18 
Cal.  70,  the  charter  of  Sacramento  provided 
that  the  expense  of  a  local  Improvement 
should  be  assessed  upon  the  adjacent  prop- 
erty according  to  its  value,  and  upon  this 
point  the  supreme  court,  speaking  through 
Jtulge  Field,  said:  "The  law  in  question 
avoids  the  injustice  of  general  taxation  for 
local  purposes,  and  lays  the  burden  upon  the 
recipients  of  the  benefit.  It  apportions  the 
tax  according  to  the  assessed  cash  value  of 
tbe  adjacent  property  which  is  as  near  an 
approximation  to  an  equitable  rule  as  can 
well  tie  established.  No  rule  could  be 
adopted  which  would  work  absolute  equal- 
ity. An  approximation,  to  it  is  all  that  can 
be  attained.  The  power  of  apportionment, 
like  the  power  of  taxation,  is  exclusively  in 
the  Lexislature.  The  Constitution  contains 
DO  inhibition  to  the  tax,  and  prescribes  no 
rule  of  apportionment.  Security  against  the 
abuse  of  the  power  rests  in  ttie  wisdom  and 
justice  of  the  members  of  the  Legislature,  and 
they  are  Responsible  to  their  constitaents." 
14  L.  R.  A. 


Aasessmeiits  for  local  improvmaents  accord- 
ing to  the  value  of  the  property  assessed 
have  been  upheld  in  Dovmer  v.  BoOon,  7 
Gush.  877 ;  Shoib  v.  FUehbwg,  136  Mass.  183 ; 
Gillmore  v.  Hentig,  8S  Kan.  174 ;  StrovMdge 
V.  PoHland,  8  Or.  82;  OrdghUm  v.  SeoU,  14 
Ohio  St.  488;  Loekwood  v.  St.  louit,  U 
Ho.  30. 

It  is,  however,  for  tbe  Legislature  to  de< 
termine  how  the  apportionment  shall  be 
made,  and,  while  it  is  held  that  an  appor- 
tionment of  tbe  expenses  for  a  local  improve- 
ment is  to  be  made  according  to  tbe  benefita 
received  by  the  property  assessed,  yet  tiie 
power  to  make  such  apportionment  rests  upon 
the  general  ^wer  of  taxation,  and  tbe  ap- 
portionment itself  does  not  depend  upon  the 
fact  of  bical  benefit  in  anv  other  sense  than 
that  all  taxes  are  supposed  to  be  based  upon 
the  lienefit  received,  by  tbe  tax-payer.  As 
was  said  by  Mr.  JuOies  Temple,  in  Lmt  v. 
TilUxm,  7!i  Cal.  428:  ''The  main  practical 
difference  between  assessment  for  a  local  im- 
provement and  general  taxation  seems  to  be 
that  in  general  taxation  it  is  dtfilcult  and 
generally  impossible  for  tbe  court  to  say 
that  the  purpose  of  the  tax  is  not  a  public 
purpose,  or  that  no  benefit  will  result  to  the 
tax-payer,  while  in  local  assessments  it  is 
more  often  easy  to  see  that  the  improvement 
will  not  beaspecinl  benefit.  Still,  tbe  benefit 
is  not  the  source  of  the  power.  That  is  ioher- 
ent  in  the  government,  and  is  only  limited  by 
express  or  implied  limitations  found  in  tbe 
Constitution,  or  by  its  own  nature  and  pur- 
poses, and  within  these  limits  the  Legislature 
Is  the  sole  judge  of  when  and  to  what  extent 
the  power  uialT  be  used andagain:  "The 
power  being  in  tbe  Ijegislature,  the  limita- 
tions upon  it  must  be  uiund  in  the  Constitu- 
tion, either  in  express  provisions  or  by 
implication,  and  there  exists  the  same  pre- 
BomptioD  that  the  law  ia  within  legislative 
power  that  applies  to  any  otbei  statute ; 
that  is,  tbe  law  will  not  be  declared  uncon- 
stitutional unless  It  plainly  appears  to  be 
so."  72  Cal.  480.  Mr.  Cooley  says,  in  his 
treatise  on  Taxation  (page  6221:  "The 
power  to  determine  when  a  special  assess- 
ment shall  be  made,  and  on  what  basis  it 
shall  be  apportioned,  is  wisely  confined  to 
the  Legislature  and  could  not,  without  tbe 
introduction  of  some  new  principle  in 
representative  government,  be  placed  else- 
where." And  in  Hagar  v.  loio  County, 
Suprs.,  mpra,  the  court  said  :  "It  is  equally 
clear  tbut  tbo^  clauses  which  provide  that 
taxation  shall  be  equal  and  uniform  through- 
out the  State  and  which  prescribe  tbe  mode  of 
assessment,  and  the  persons  by  whom  it  shall 
bemade,  and  that  all  property  shall  be  taxed, 
have  no  application  to  assessments  levied  for 
local  improvements."  In  accordance  with 
this  principle,  various  modes  of  apportion- 
ment for  the  expenses  of  local  improvements 
have  been  upheld.  We  have  already  seen 
that  they  have  been  upheld  when  miadc  In 
accordance  with  the  value  ,  of  the  property, 
as  well  as  when  made  in  proportion  to  the 
frontage  of  the  lota.  Tbe  Legislature  has  also 
itself  designated  the  district  which  will  be 
benefited  by  the  Improvement,  as  was  done 
In  the  DuponttStreet  Impromment,  (Stat. 
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1876-76,  p.  488,)  and  as  has  been  prorlded  in 
tbe  general  Act  for  street  impruvemeDta, 
where  the  eDtire  frontage  of  the  block  Is  tbe 
district  upon  which  the  aBsessmeot  is  to  be 
made.  IHggina  v.  Brvwn,  76  Cal.  818.  Aa- 
wsamenta  bave  also  been  upheld  when  made 
by  commfssioners  appointed  to  make  specific 
ssseasments  upon  the  several  parcels  of  land, 
(Pacific  Bridge  Co.  v.  Kirkham,  64  Cal. 
519),  or  when  made  according  to  the  area  of 
the  land  affected  by  tbe  improvement  (Kee»e 
V.  Denver,  10  Colo  138).  The  Legislature 
has  itself  levied  a  speciflctu  upon  each  acre 
of  land  witbin  a  district  created  by  Itself, 
{Egyptian  Levee  Co.  v.  Hardin,  37  Mo.  495 ; 
Wiiliam*  v.  Cammaek,  27  Miss.  309,  61  Am. 
Dec.  508;  Aleom  v.  Hamer,  88  Miss.  653.) 
and  has  authorized  such  tax  to  be  levied 
by  the  district,  ( WaUaee  v.  Shelton,  14  La. 
Ann.  503;)  and  has  authorized  a  fixed  uui- 
form  rate  for  each  sewer  upon  the  estimated 
cost  of  all  the  sewers  within  the  district 
{Leomintter  r.  Qmnnt,  188  Mass.  884). 

It  is  not  necessary  to  show  that  property 
within  tbe  district  may  be  actually  benefited 
by  the  local  improvement,  and,  even  if  it 
ptositively  appear  that  no  benefit  Is  received, 
such  property  is  not  thereby  exempted  fnMU 
bearing  its  portion  of  tbe  assessment,  nor  Is 
the  Act  nnconstitutioaal  because  It  provides 
that  such  property  shall  be  assessed.  Prop- 
erty that  is  exempt  from  taxation  has  al- 
ways been  held  subject  to  the  burdens  of 
assessment  for  local  improvements,  and  prop- 
erty within  a  district  that  is  not  susceptible 
of  receiving  any  immediate  benefit  from  the 
improvement  is  nevertheless  so  indirectly 
benefited  thereby  that  it  must  bear  a  portion 
of  tbe  burden.  If  within  the  limits  of  a 
levee  district  a  parcel  of  land  should  be  sn 
situated  as  not  to  require  the  protection  of 
the  levee,  that  woula  be  no  reason  for  ex- 
cluding it  from  its  share  of  the  expense,  or, 
if  within  the  limits  of  a  drainagis  district 
there  should  chance  to  be  found  a  cliff,  that 
would  be  no  reason  for  exempting  it  from  as- 
sessment. The  objection  that  the  Legisla- 
ture has  no  authority  to  confer  upon  tbe  su- 
pervisors of  a  county  the  right  to  create  a  cor- 
poration whose  district  shall  embrace  a 
portion  of  the  territory  of  another  county 
does  not  arise  in  tbe  present  case. 

It  Is  not  contended  that  any  portion  of  the 
Madera  Irrigation  District  lies  outside  of 
the  County  of  Fresno. 

3.  One  of  the  objections  to  the  sufficiency 
of  the  proceedings  taken  by  the  supervisors 
in  authorizing  a  vote  by  the  electors  for  the 
purpose  of  determintnar  whether  the  district 
should  be  organized  is  that  the  bond  which 
accompanied  the  petition  was  so  defective 
as  to  deprive  the  board  of  jurisdiction  to 
authorize  such  election. 

If  it  be  conceded  that  the  presentation  to 
the  board  of  a  bond  with  the  petition  is  a 
jurisdictional  prerequisite  to  their  consider- 
ati(Ri  of  the  petition,  we  do  not  think  that 
such  element  of  jurisdiction  was  wanting  In 
the  present  case.  The  bond  which  was  pre- 
sented, although  Informal,  was  not  invalid, 
and  was  of  binding  obligation  upon  whose 
who  had  signed  It.  In  such  a  case  the  deter- 
miDBtion  of  Its  sufBciency  by  tbe  board  of 
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supervisors  was  as  oonclnslve  as  their  deter- 
mination respecting  tbe  pecuniary  responsi- 
bility of  Its  signers,  or  tbe  amount  fur  which 
the  bond  diould  be  given. 

8.  OUier  objections  to  tbe  oonstituttonali^ 
of  the  Act,  and  the  suflteiency  of  tbe  pro- 
ceedlngs  In  the  organization  of  the  District, 
have  been  presented  by  the  appellants,  b^ 
we  think  that  they  are  covered  by  the  views 
presented  in  the  foregoing  opinion.  We  do 
not  think  that  the  boundaries  of  tbe  District, 
or  of  the  election  piecincts,  are  so  imper- 
fectly described  as  to  prevent  the  luperviaors 
from  acquiring  jurisdiction  for  anthorizing 
the  organization  of  tbe  District.  Tbe  pro- 
vision in  the  statute  that  tbe  petition  wall 

garticularly  set  forth  and  describe  tbe 
oundaries  does  not  mean  that  they  sliall  be 
set  forth  and  described  with  more  particular- 
ity than  would  tie  necessary  in  an  Act  of  tbe 
Legislature  creating  a  political  di^rict  or 
a  municipal  corporation.  If  the  oourae  of  a 
boundary  is  given,  it  is  not  necessary  that 
such  course  shall  have  been  actually  surveyed 
upon  the  ground  before  the  boundary  can  be 
said  to  M  particularly  described ;  and  a 
reference  to  an  official  map,  or  to  a  land- 
mark designated  upon  such  map,  is  as  definite 
as  wonld  be  a  reference  to  the  land-mark 
itself.  We  cannot,  from  their  descriptimi, 
say  that  the  boundaries  given  in  the  petition 
are  so  Indefinite  that  the  District  cannot  be 
definitely  located,  or  that  tbey  fail  to  em- 
brace a  distinct  and  definite  territory.  As 
illustrations  of  similar  descriptions  i*n  Acts 
of  the  Legislature,  we  refer  to  tbe  Act  in- 
corporating tbe  city  of  Sacramento.  (Stat. 
1850,  p.  70,)  and  the  Act  incorporating  tbe 
city  and  c-ounty  of  9an  Francisco,  (Stat. 
1856,  p.  146 ;)  also  tbe  Act  setting  forth  tbe 
boundaries  of  the  county  of  Sao  Benito. 
(Stat.  1873-74.  p.  96).  The  case  of  Owft» 
V.  Doled,  61  Cal.  657,  referred  to  bv  appel- 
lants, was  expressly  overruled  in  Db  Sepmheda 
V.  Baugh,  74  Cal.  468.  The  boundaries  of 
a  muntcipal  corporation  are  not  construed 
with  any  more  strictness  than  is  required  in 
the  case  of  a  private  grant.  Tbis  subject 
was  fully  considered  in  Central  Irrig.  Diit. 
V.  De  Lappe,  fupra. 

4.  By  tbe  Act  of  March  16.  1889.  (Stat. 
1888,  p.  219,)  under  which  these  prooeedlnga 
were  instituted,  it  la  provided  fn  secUm  S 
that,  "upon  the  hearing  of  such  special 
proceedings,  the  court  shall  have  power  and 
lurisdiction  to  examine  and  determine  tbe 
legality  and  validity  of,  and  approve  and 
confirm  each  and  all  of,  the  proceedtnes  for 
tbe  organization  of  said  district,  under  tbe 
provisions  of  said  Act,  from  and  including 
tbe  petition  for  the  organizatltHi  of  the  dis- 
trict, and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  said  bonds, 
and  the  order  for  tbe  sale  and  the  sale  there- 
of." It  is  also  provided  in  section  3  that 
"the  petition  shall  state  the  facts  abowinr 
the  proceedings  had  for  the  Issue  and  sale  <x 
said  bonds,  and  shall  state  genenlly  that 
the  irrigation  district  was  duly  organised, 
and  that  tbe  first  board  of  directom  was  duly 
elected,  but  the  petition  need  not  state  the 
facts  ^wlng  such  organizatiiHi,  or  tbe 
election  of  latd  flnt  board  of  dinctoci.* 
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Section  4  of  the  Act  prorides:  "The  pro- 
visiona  of  the  Code  of  Ciril  Procedure  re- 
specting the  answer  to  a  verified  complaint 
shall  M  applicable  to  an  answer  to  said 
petition.  .  .  .  The  rales  of  pleadine 
and  practice  prorided  by  the  Code  of  Civil 
Procedure,  which  are  not  inconsistent  with 
the  provisions  of  this  Act,  are  applicable  to 
the  special  proceeding  herein  provided  for. " 
The  petition  in  the  present  case  states  "that 
said  Madera  Irrigation  District  was  duly  or- 
ganized under  the  laws  of  the  State  of  Oali- 
lomiB,  and  especially  under  the  provisions" 
of  the  Act  of  March  7.  1887.  The  answers 
deny  this  allegation,  and  deny  specifically 
that  any  of  the  steps  required  by  the  statute 
lor  the  organization  of  the  District  were 
taken  in  reference  thereto.  In  order  that  the 
court  might  determine  the  legality  and  va- 
lidity of  the  proceedings,  it  was  required  by 
tbe  Act  in  question  to  "examine"  them.  The 
Act  provides  that  it  "shall  hare  power  and 
jurisdiction  to  examine  and  determine  tbe 
legality  and  validity  of,  and  approve  and 
conflrra,  etich  and  all  of  the  proceedings  for 
the  organization  of  sttid  district;"  and,  un- 
less it  sliall  "examine"  the  proceedings,  it 
would  not  have  the  power  to  "determine" 
their  le^llty  and  valiaity.  One  step  in  tbe 
proceedings,  and  that  which  was  the  founda- 
tion of  all  others,  and  without  which  tbe 
whole  superstructure  of  the  corporation  and 
its  acts,  culminating  in  the  bonds  sought  to 
be  validated,  would  have  fallen,  was  that  a 
petition  should  have  been  presented  to  the 
board  of  supervisors,  signed  by  fifty  or  a 
majority  of  freeholders  owning  lands  within 
the  boundaries  of  the  pronosra  district.  It 
was  necessary,  therefore,  lor  the  petitioners 
herein  to  make  proof  to  the  court  that  such 
a  petition  bad  been  presented  to  the  board  of 
supervisors.  Instead,  however,  of  making 
such  proof,  they  introduced  in  evidence  tbe 
record  of  the  j>roceedlnjp  of  the  board  of 
supervisors,  which  contained  recitals  that  a 
petition  had  been  presented  to  said  board, 
and  that,  before  hearintr  said  petition,  evi- 
dence to  tbe  satisfaction  of  the  board  was 
adduced  by  petitioners  upon  the  question 
whether  or  not  there  were  fifty  petitioners 
whose  ffenuine  signatures  appeared  affixed 
to  aaid"  petition,  who  were  bona  fide  free- 
holders of  lands  within  the  proposed  bound- 
aries of  said  proposed  irrigation  district; 
whereupon  the  board,  having  announced  tliat 
tbey  are  satisfied  that  there  were  fifty  stich 
freeholders,  whose  signatures  appeared  nf- 
flxed  to  said  petition,  proceeded  to  hear  said 
petition.  The  defendants  objected  to  the  in- 
troduction of  this  evidence  upon  the  ground 
that  no  fonndation  had  been  laid  therefor, 
and  that  it  was  Irrelevant,  immaterial,  and 
incompetent  to  establish  any  Issue  before  the 
court.  Tbe  objections  were  overruled,  and 
an  exception  taken  by  the  defendants.  The 
petitioners  tiien  offered  In  evidence  a  docu- 
ment purporting  to  be  a  petition,  with  the 
signatures  of  upwards  of  fifty  names  attached 
thereto.  To  the  Introduction  of  this  docu> 
ment  the  defendants  objected,  upon  tite 
ground  that  its  execution  had  not  been  shown, 
and  that  there  was  no  evidence  that  tbe  par- 
ties whose  names  appeared  attached  thereto 
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were  freeholders  owning  lands  within  the 
District.  The  court  overruled  tbe  objection, 
to  which  the  defendants  excepted.  In  these 
rulings  the  court  erred.  There  was  no  proof 
that  the  petition  hud  been  signed  by  eitner  of 
the  persons  whose  names  were  attached  there- 
to, or  that  either  of  said  persons  was  a  free- 
holder, owning  Imds  within  the  boundaries 
designated  In  uie  petition.  Whether  a  peti- 
tion bad  been  presented  to  tbe  board  of  super- 
visors of  such  a  character  as  to  give  to  that 
board  jurisdiction  to  act  In  acnwdance  with 
the  provisions  of  the  law  in  question  was  on 
issue  before  the  court,  to  be  determined  by 
competent  evidence.  A  declaration  by  the 
board  of  sopervisors  that  such  a  petition  bad 
been  presented,  even  though  such  declaration 
was  spread  upon  their  records,  was  not  com- 
petent evidence  in  this  proceeding,  as  It  was 
only  hearsay.  No  board  or  tribunal  can  ob- 
tain jurisdiction  by  its  own  recital  that  it  has 
jurisdiction.  It  may  be  held  that,  wbon  the 
qnestion  of  such  jurisdiction  ari.'tes  in  some 
collateral  proceeding,  the  act  of  the  board 
in  recognition  of  the  sufficiency  of  the  peti- 
tion would  be  presumptive  of  such  suffi- 
ciency, vet,  when  the  very  Issue  to  I»e  de- 
termined by  tbe  court  is  whether  the  peti- 
tion was  sufficient  to  ^ire  Jurisdiction,  such 
issue  must  be  established  by  evidence  as 
competent  as  that  which  is  required  to  estab- 
lish an  issue  in  any  other  proceeding.  lu 
the  absence  of  any  statutory  declaration  re- 
specting tbe  character  of  the  proof  by  which 
any  fact  may  be  established  In  a  court  of 
justice,  it  mnat  be  established  In  accordance 
with  the  common-law  rules  of  evidence.  It 
is  sometimes  provided  by  statute  that  in  pro- 
cotidings  of  this  osturo  the  act  of  the  board 
of  supervisors  shall  be  prima  facie  evidence 
of  the  regularity  of  all  proceedings  prior  to 
the  making  of  the  order,  as  was  the  case  in 
Damp  V.  Dane,  29  Wis.  426 ;  and  also  in  Be 
Kieman,  83  N.  Y.  45ft.  The  effect  of  such 
provision  is  to  throw  the  burden  of  proof 
upon  those  who  would  challenge  the  suffi- 
ciency of  the  petition.  In  all  casrs  it  Is 
essential  that  there  be  proof  of  a  sufficient 
petition,  inasmuch  as  without  it  tbe  board 
could  acquire  no  jurisdiction  to  act,  and 
its  proceedings  would  be  absolutely  void. 
In  the  absence  of  such  statutory  provision, 
however,  the  burden  of  proving  any  affirma- 
tive allegation  Is  upon  him  who  makes  It 
(Code  Civ.  Proc.  §  ISBO.)  and  it  must  be  es- 
tablished under  the  ordinary  rules  of  evi- 
dence. The  statute  i  n  the  present  cuae  Is  si  lent 
with  reference  to  the  effect  as  evidence  of  the 
action  of  the  board  of  supervisors  upon  the 
petition.  We  are  not  aware  of  any  statute 
which  gives  to  their  action  any  effect  as  evi- 
dence, or  which  makes  their  records  evidence 
of  any  fact  other  than  the  corporate  act  there- 
in recorded.  Their  records  can  be  competent 
evidence  of  only  such  matters  as  they  are  bj 
statute  authorised  to  make  mottenof  rmord. 
The  statute  herein  does  not  avthorize  the 
bcMud  of  supervisors  to  enter  npon  their  rec- 
ords the  facts  which  give  them  jurisdiction 
to  hear  the  petition,  or  any  evidence  of  such 
facta;  and  tbe  entry  in  tlielr  record  of  such 
facts,  or  of  such  evidence,  does  not  give 
thereto  any  MtM  sMBOticm  or  tlg^it  of  recog- 
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nition  more  than  any  otner  memorandum  that 
may  have  been  made  by  their  clerk.  In 
Pci?pU  V.  mtgar,  49  Cal.  232,  when  the  ques- 
tion arose  in  a  collateral  proceeding,  and  it 
was  contended  that  the  certificate  by  the  com- 
missioners of  a  compliance  by  them  with  the 
requirements  of  the  statute  was  evidence 
thereof,  the  court  held  otherwise,  sayine: 
"Whatever  may  have  been  the  rule,  if  the 
statute  had  required  the  commissioners  to 
state  in  tbeir  certificate  to  the  assessment 
roll  that  they  had  jointly  viewed  and  assessed 
the  land,  it  is  clear  that  the  certificate  can 
have  no  such  conclusive  effect,  unless  it  was 
incumbent  on  the  commissioners  to  certify 
tbftt  they  acted  jointly  in  viewing  and  as- 
sessing tbe  land.  But,  as  the  statute  does 
not  require  tbcm  to  state  that  fact  in  the  cer- 
tificate, their  having  voluntarily  dcme  so  was 
a  auperfiuous  act,  and,  instead  of  bein^  con- 
clusive of  the  fact  that  they  acted  jointly, 
was  not  even  prima  facie  evidence  of  it." 

It  was  held  in  Dean  v.  Aim,  51  Cal. 
that  in  a  collateral  proceeding  the  regularity 
of  tlie  proceedings  under  which  the  district 
bad  been  ori;aniwd  could  not  be  questioned, 
under  tlic  rule  that,  being  a  de  fistto  corpora- 
tion, only  the  State  could  take  advantage  of 
any  irregularity  in  its  organization.  In 
lfe«$  T.  TiUmn,  72  Cal.  423,  the  court,  bov- 
ever,  questioned  the  power  of  the  county 
court  in  tltat  case  to  pass  upon  the  questions 
upon  which  its  jurisdiction  depended,  bo  as 
to  conclude  an  inquiry,  even  upon  a  collat- 
eral attack ;  and  in  KaJm  v.  Ban  Francitco 
Board  of  8am.,  70  Gal.  400,  the  court  said : 
"Nor  sbonid  this  jurisdictitm  be  held  to  at- 
tach, whatever  court  mav  have  ruled  that 
the  petition  was  signed  by  a  majority,  when 
in  fact  it  was  signed  only  by  a  minority,  of 
the  o'woers  deitigDated  by  the  statute."  The 
cases  cited  on  behalf  of  the  respondent  in 
support  of  the  action  of  the  court  below  are 
all  cases  in  which  the  qnestfim  was  presented 
in  a  collateral  proceeding.  In  Uumbotdl  Co. 
T.  Vintmore.  75  Cal.  604,  it  was  admitted 
that  the  persons  who  signed  the  petition  were 
freeholders.  After  jurisdiction  has  once 
been  obtained,  other  proceedings  subsequent 
th^«to  are  movementa  within  the  jurisdic- 
tion, and  can  be  questioned  only  by  direct 
attack;  but  the  fact  of  jurisdiction  must  be 
aflSrmatively  sliown  whenever  that  is  the  is- 
sae  to  be  determined.  It  is  unnecessary, 
however,  in  the  present  case,  to  determine 
what  would  be  the  rule  if  the  question  should 
arise  in  a  proceeding  where  the  jurisdiction 
would  be  oollaterally  attacked.  The  ques- ; 
tion  does  not  arise  collaterally  here.  The 
corporation  has  itself  come  into  court  snd ' 
challenged  an  examination  into  the  regular- 
ity of  Its  organization,  and  asks  ttie  court 
to  examine  "each  and  all  of  the  proceedings 
for  the  organisation  of  said  distrtcL"  Upon 
such  a  pttKeedinc  it  becomes  as  necessary 
for  it  to  establish  such  reguluity,  and  to 
give  erideace  of  each  step  uiereln,  as  fully 
as  if  Its  acts  were  under  investigation  upon 
a  writ  of  review,  or  as  if  the  State  were 
by  quo  warranto  ijueationiog  its  right  to 
exercise  the  franchise  of  a  corporation.  In 
such  a  case  it  is  incumbent  upon  it  lo  make 
proof  of  every  fttp  lequirod  1^  atatute  for 
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assuming  corporate  powers,  HiKb,  Extr. 
Legal  Rem.  712,  716 ;  PeopU  v.  Orattford,  28 
Mich.  88.  Upon  certiorari,  though  the  iB> 
ferior  tribunal  is  required  to  certify  only 
matters  of  record,  yet,  if  the  jurisdictional 
facts  do  not  appear  of  record,  it  must  certify 
"not  only  what  is  technically  denMninslcd 
the  recora,  but  such  facta,  or  the  evideoco 
of  them,  as  may  be  necessary  to  detenniae 
whatever  question,  as  to  the  jurisdiciioi  of 
the  tribunal,  may  be  involved."  BUur  v. 
UamilUm,  82  Cal.  52 ;  I'eapU  v.  San  Fmu!ue» 
Fire  Dept.  H  Cal.  479 ;  Zotee  v.  Alaanitr. 
15  Cal  300.  The  object  of  the  Act  in  ques- 
tion, as  was  said  to  J/odeato  Jrrig.  Ditt.  v. 
Tregea,  88  Cal.  334,  is  for  the  purpose  of 
affording  to  investors  in  the  bonds  the  secur- 
ity of  a  judicial  determination  of  their  vi- 
lidity,  and,  in  order  that  this  may  have  the 
effect  iDtenided  by  the  Legialatun,  it  is  not 
sufBcient  for  the  court  to  perform  the  Ben 
perfunctory  office  of  recording  the  detcnnina- 
tion  of  the  board  of  supervisors  that  its  pro- 
ceedings in  the  organization  of  the  district 
were  regular.  The  court  is  not  a  Ht  de  juttiet 
for  the  mere  purpose  of  entering  of  rectml  the 
rescripts  of  the  hoard  of  supervisors,  aod 
giving  to  them  the  dignity  of  its  own  judg- 
ment. When  tbe  defendants  oontroverled 
the  allegations  of  the  petition  that  the  inri- 
gatioD  district  was  duly  organized,  it  became 
necessarv  for  tbe  petitioners  to  establish  at 
the  triaf  the  facts  showing  that  it  had  been 
duly  organized. 

Seaim  456,  Code  Civil  Proc.,  provldca; 
"Id  pleading  a  judgment  or  other  detennin- 
atimi  of  a  court,  officer,  or  board  it  is  not 
necessary  to  slate  the  facts  conferring  juris- 
diction, but  such  judgment  or  determinatiw 
may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  uontroveitcd, 
the  party  pleading  must  eatablish  on  ihe  trial 
the  facta  oonfenrinc  jarisdlctioB."  Hie  pro- 
Tialon  in  the  Act  In  que&tioD  that  the  mlcB 
of  pleading  and  practice  provided  by  the 
Code  of  Civil  Procedure  should  be  applicabla 
to  this  proceeding  made  it  incumbnit  upon 
the  petitioner  to  establish  the  due  orgaoixa- 
tion  of  the  district  by  evidence  competent 
therefor.  We  are  not  aware  of  aaj  deciaiw 
In  this  State  in  which  it  haa  been  held  that 
the  decision  of  an  inferior  board  open  the 
question  of  Its  own  jurtsdiction  was  oooclu- 
sive  on  a  collateral  attack,  or  even  prima 
facie  evidence  of  the  fact  In  a  diretS  pro- 
ceeding. In  Litekfirid  v.  ronton.  41  N.  f. 
123,  tbe  Legislature  had  authorized  a  local 
improvement  to  be  made  '*opoD  ^iplicatioa 
of  a  majority  of  the  owners  of  land  In  the 
district  proposed  to  be  aneiaed.  and  tbe 
sufficiency  of  an  asseasment  therefor  was 
afterwards  contested  in  the  courta.  Upon 
tbe  hearing  in  tbe  court  of  appeala,  that 
court  used  the  following  language;  "This 
brings  us  to  the  ouly  remaininc  question  ia 
tbe  case,  and  that  is  whether  tSera  was  any 
oHnpetent  evidence  authwisinc  a  flodiaf 
that  a  majority  of  tbe  owners  of  land  within 
tbe  territory  made  subject  to  asaessment  made 
applicatitm  to  the  common  council,  icqaest- 
ing  them  lo  make  application  to  tbe  soptenie 
court  fw  the  appointment  of  three  oomoals- 
sionera,  as  provided  by  the  first  aectioo  of 
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the  Act  of  1859.  The  Acl  Itself  is  wholly 
sileoi  OB  to  haw  this  esseotlal  fact  shall  be 
proved.  The  right  of  the  commoD  coanci)  to 
apply  for  the  appointment  of  the  commissioa- 
tfs  ilea  at  the  foundation  of  the  whole  ptXK 
ceeding.  Unless  this  right  existed,  all  the 
proceeditigs  in  Hppointlng  the  commissioners 
and  subsequent  thereto  are  void.  This  right 
deoends  upon  the  question  whether  a  major- 
l^of  the  landowners  petitiMied  the  common 
council  to  proceed  under  the  Act.  In  the 
abftence  of  such  petition  the  common  council 
bad  no  autliority  In  the  premises,  and  nothing 
could  be  done  under  the  Act.  The  Act  does 
not  provide  for  the  determination  of  this  fact 
by  the  common  council,  nor  by  the  special 
term  npon  the  presentation  of  the  petition 
for  appointment  of  the  commissioners. 
The  Act  being  silent  as  to  what  should  be 
deemed  proof  of  the  fact  that  a  majority  of 
the  landowners  petitioned  the  common  coun- 
cil, the  plaintiff  was  bound  to  prove  such 
fact  by  competent,  common-law  evidence. 
Thu  could  be  done  by  proof  showing  who 
were  the  owners  of  the  land  at  the  time  of 
the  passage  of  the  Act,  and  that  a  majority 
of  such  perwns  petitioned  the  common 
ODuncil,  as  required  by  the  first  section  of 
the  Act.  Neither  the  application  of  the 
council  to  the  court,  nur  the  affidavit  of  tlie 
mayor  accompanying  such  application,  was 
evidence  of  tuis  fact  against  the  defendant. 
Sharpe  v.  ^{pnV,  4  Hill,  76.  There  was  no 
competent  evlden^-e  of  this  fact  given  upon 
the  trial,  and  the  exception  to  the  finding 
of  this  fact  l>y  the  Judge  was  well  taken." 
In  Thorm  v.  We»t  (Mieago  Park  Ctmn.,  180 
111.  694,  the  same  question  was  presented. 
Tlie  statutes  of  Illinois  provided  that  the 
board  of  park  commissioners  might  take  ju- 
risdiction over  certain  streets,  upon  first  ob- 
taining the  consent,  in  writing.of  the  owners 
of  a  maioritv  of  the  frontage  of  the  lots  and 
lands  abutting  thereon ;  and  also  provided 
for  a  confirmation  of  any  assessment  made 
therefor  by  Che  circuit  ctmrt,  upon  the  ap- 
plication of  tbe  oominisBkmen,  after  notice 
therefor  to  the  lotowners.  At  the  hearing 
of  the  application  for  confirmation  of  the 
assessment  roll,  returned  by  the  commission- 
ers in  the  above  case,  the  commissioners 
offered  a  paper,  purporting  to  be  tbe  petition, 
and  consent  of  the  abutting  lotowners,  uid 
showed  that  sudi  paper  came  from  the  flies 
kept  by  the  board  of  comralssioDers,  and  was 
the  written  consent  acted  upon  by  the  board 
*  in  adding  the  streets  for  the  purpose  con- 
templated. The  court  below,  upon  the  ob- 
jection to  the  competency  of  this  evidence, 
held  that  this  document  made  a  prima  facie 
case  for  the  commissioners,  and  cast  the 
burden  upon  the  objectors,  to  show  that  it 
was  not  tbe  written  i  oosent  of  tbe  property 
owners,  as  tt  purported  to  be.  Upon  appeal, 
however,  the  supreme  court  reversed  the  ac- 
tion of  tlie  court  below,  saying :  "We  can- 
not concur  in  tbe  holding  of  the  trial  court. 
As  we  have  seen,  the  burden  was  on  the 
park  commissioners  to  show  aftlrroatively  tlie 
jurisdictional  fact  of  consent  by  the  owners 
of  Um  required  amount  of  frontage,  tbe 
evidence  in  Teq>eol  tbeietcf  was,  we  tiiink, 
wholly  insufficient.  Waiving  the  matter  of 
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proving  ownership  by  the  persoiupurportine 
to  sign  the  paper  admitted  In  eviaeoce,  it  lis 
not  snown  that  a  sufficient  number  of  such 
persons  signed  the  consent  to  constitute  onn- 
sent  by  the  owners  of  a  majority  of  the 
abutting  property.  The  only  person  intro- 
duced who  testified  generally  to  the  execution 
of  the  writing  testifies  that  he  procured  the 
signatures  of  most  of  the  signers,  but  not 
all,  and  be  does  not  testify,  except  in  a  few 
Instanoeti,  either  us  to  those  he  did  or  did  not 
procure.  The  writing  here  offered  is  not 
signed  by  the  objectors,  and  we  are  aware  of 
no  rule  by  which  it  was  admissible  In  evi- 
dence against  them,  without  proof  of  its 
execution,  nor  is  the  consent  at  all  aided  by 
tbe  fact  that  the  park  fMmmissioners  acted 
upon  tbe  paper  introduced  In  evidence. 
While  the  park  commissioners  must,  in  the 
first  instance,  pass  npon  the  fact  of  consent 
by  the  owners  of  abuttinir  property,  and 
determine  for  themselves  whether  those  own- 
ing a  majority  of  tbe  frontage  of  the  prop- 
erty had  consented  to  their  appropriation  of 
tbe  street  for  the  purposes  contemplated  by 
the  Act.  such  determination  can  have  no 
effect,  when  their  jurisdiction  is  challenged 
in  endeavoring  to  carry  out  the  powers  con- 
ferred by  the  statute.  The  power  conferred 
upon  the  park  buard  affects  and  impairs  tlie 
right  of  tbe  citizen,  and  may  incumber  bin 
property  without  his  consent,  and  may  ar- 
bitrarily impose  onerous  burdens  for  which 
there  is  no  relief  or  redress.  Tbe  Legisla- 
ture has  interposed  the  safeguard  of  requir- 
ing the  consent  of  tlie  owners  of  more  than 
one  half  of  ttie  property  to  he  affected,  upon 
the  presumption,  no  doubt,  that  what  will 
he  of  heneflt  to  the  greater  portion  will  not 
unduly  prejudice  the  lesser  part:  and,  when 
the  oommisslonos  sought  conflnnatlon  of 
their  assessment  upon  appellant's  property, 
under  the  power  conferred  by  tlie  statute,  'it 
was  incumbent  upon  them  to  show  compli- 
ance with  the  law  by  which  alone  they  ob- 
tained jurisdiction  to  impose  the  burden. 
Tbis  they  have  not  done.''^  See  also  Pittt- 
burg  V.  Walter,  69  Pft.  S6S. 

S.  The  cwder  for  tbe  issuance  of  the  bonds 
is  that  |8B0,000  be  issued,  and  that  the  said 
bonds  shall  be  payable  in  Installments,  as 
fo]  lows :  "  At  tbe  expiration  of  eleven  years, 
not  less  than  five  per  cent  of  said  bonds ;  at 
the  expiration  of  twelve  years,  not  leu  thim 
six  per  cent  of  said  bonds, "  eto.  Section  15 
of  the  Statute  provides :  "  Said  bonds  shall 
be  payable  in  gold  coin  of  the  United  States, 
in  installments,  as  follows,  to  wit:  At  the 
expiraticm  of  eleven  years,  not  less  than  five 
per  cent  of  said  bonds;  at  the  izpiiation  of 
twel  ve  years,  not  less  than  six  per  cent. "  etc. 
In  Central  Irrigation  Jhtt.  v.  De  Lappe.  79 
Csl.  801,  the  form  of  the  bond  In  connection 
with  this  provision  of  the  statute  was  dis- 
cussed. It  was  there  held  that  the  bonds  to  he 
issued  should  l>e  In  such  form  tttat  each  bond 
would  tie  payable  in  ioetallmeots  of  such  per- 
centage in  eacb  year  as  is  designated  In  the 
statute,  and  that  an  order  making  that  per- 
centage of  tbe  entire  Issue  of  the  bonds  pay- 
able fn  tfaailesigoated  years  would  not  be  a 
compliance  with  tbe  statute.  In  the  present 
case,  if  H  percent  of  the  I8M.000  should  be 
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payable  at  the  eipiratioo  of  eleven  yean,  and 
tbe  board  of  directors  should  not  sell  or  dis- 
pose of  more  than  that  percentage  of  the  en- 
tire issue  of  bonds,  it  would  m&e  the  entire 
amount  of  outstanding  bonds  payable  at  the 
expiration  of  eleven  years ;  whereas,  tbe 
board  of  directors,  under  section  22  of  the 
Act  in  question,  ave  authorized,  at  the  ex> 
riratlon  of  ten  yews  after  the  Issuing  of  said 
bonds,  to  levy  an  assessment  for  only  5  per 
cent  of  the  principal  of  the  whole  amount 
of  bonds  then  outstanding.  This  provision 
in  the  order  does  not,  however,  affect  the 
eubstance  of  the  order  for  the  issuance  of  the 
bonds,  but  muely  tbe  form  In  whic^  tbe 
bonds  are  to  be  moed,  and  does  not  itself 
invalidate  the  proceedings  had  by  the  dis- 
trict for  the  issuance  of  the  bonds.  The  dis- 
trict voted  for  the  issuance  of  bonds  to  the 
amount  of  $850,000,  to  be  issued  in  accord- 
ance with  the  provisions  of  the  statute.  Tbe 
manner  in  which  those  bonds  were  to  be  is- 
sued is  prescribed  by  the  statute,  and  can  be 
followed  by  the  board  whenever  their  issu- 
ance becomes  necessary.  The  court,  however, 
instead  of  approving  and  conSrming  this 
order,  sttould  liave  limited  its  order  of  con- 
firmation to  that  portion  thereof  which  de- 
signated the  amount  of  the  bonds  to  be  is- 
Bi^,  leaving  to  the  board  itself  tbe  duty  of 
preparine  the  bonds  in  tbe  form  required  by 
the  statute. 

'  6.  In  its  decree  the  court,  after  determin- 
ing the  legality  and  validity  of  tbe  proceed- 
ings, added  thereto  the  following :  "And  it 
is  further  ordered,  adjudged,  and  decreed 
that  all  persons,  and  each  and  every  persmi 
interested  in  the  organization  of  said  irriga- 
tion district,  save  and  except  tbe  appellants 
hereiu,  be  forever  debarred  and  precluded 
from  disputing,  denying,  or  disclaiming  any 
fact  or  facts  relating  to  the  organization  of 
the  said  district,  or  providing  for  and  au- 
thorizing tbe  issue  and  sale  of  the  bonds  of 
Mid  di^ct,  whloh  might  by  them  have 
been  denied,  questioned,  or  disputed  In  this 
proceeding."  This  portitMi  of  its  judgment 
was  nnautliorized.  The  statute  does  not  cxm- 
fer  upon  the  court  any  power  or  jurisdiction 
to  do  more  tbin  "examine  and  determine  the 
letEality  and  validity  of,  and  approve  and 
confirm,"  Uie  proceedinn  bad  under  said 
Act.  What  the  effect  of  its  determination 
and  judgment  may  be  is  to  be  determined  by 
the  court  in  which  it  shall  at  anytime  here- 
after be  oSenA  in  evidence.  The  statute 
makes  no  provision  for  including  therein  an 
injunction  airainst  those  who  may  not  have 
seen  fit  to  question  its  action  in  this  proceed- 
ing, and  against  whom  there  has  been  no 
service,  except  1^  Uie  publication  of  tiie  no- 
tice directed  by  tlie  court.  If  by  vlrtne  of 
such  inaction  oa  their  part  they  should  be 
hereafter  precluded  or  estopped  from  ques- 
tioning tbe  suflloiency  of  the  action  of  the 
court  in  this  proceeding,  that  question  must 
be  determined  by  tbe  court  in  which  any  at- 
tempt may  bs  made  to  avoid  tiw  emet  <rf 
the  judgment  hereto. 

m!  error  Mnnnitted  to  the  eawt  in  ad- 
mittinff  evideM  at  km^nb^n  Hated  ^judg- 
ment u  reverted. 
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Weccmcur:  MeFwlaad.  J.;  pMf  t>» 
J.;  ahMTumtmSm,  J.,  Vmturmum,  J.;  D* 
Haven,  / 

Be»t^,  J..- 

Until  the  filing  of  the  supplemental  briefs 
in  this  case  I  had  supposed  that  the  consti- 
tutionality of  the  statute  eommonly  known 
as  the  "Wright  Act"  bad  been  definitely 
settled  by  tbe  decision  of  this  court  in  tlie 
case  of  Turtoek  Irrigation  Dili.  v.  WiUiamt, 
76  Cal.  860,  in  which  I  was  one  of  the  fx>un 
sel  employed  to  defend  tbe  validity  of  tbe 
Act.  i  therefore  sat  at  the  bearing  of  Uiis 
case  with  the  expectation  of  puticipatiDg  in 
its  decision,  but  on  beonning  aware  of  the 
fact  that  the  constitutionality  of  tbe  law 
was  again  seriously  drawn  in  questlcMi  upoa 
all  ttie  grounds  formerly  taken,  and  upon 
several  others,  I  concluded  that,  altboogfa 
1  might  not  be  disqualified  in  a  strict  aease 
in  this  particular  case,  I  could  not  with 
perfect  propriety  take  part  tn  deciding  it, 
and  for  that  reas(»i  express  no  opinion. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which,  on  January  13, 
1892,  the  following  opinion  was  handed 
down: 

Per  Oorlaa: 

In  their  petition  for  a  rehearing  appellants 
have  callM  attention  to  the  fact  that  in  the 
opinion  lieretofore  rendered  tlie  ooort  lias 
failed  to  pass  upon  two  propositions  urged 
by  them  in  their  appeal,  and  request  t^t, 
if  in  ^e  opinion  of  tbe  court  these  proposi- 
tions are  untenable,  it  be  so  stated,  in  order 
that  Uiere  may^  be  no  occasion  for  another 
appeal  in  which  to  present  them  for  consid- 
eration. It  does  not  follow  from  Uie  fact 
that  the  propositions  were  not  discussed  in 
tbe  former  opinion  UuX.  they  were  not  fully 
considered.  Because  each  proposition  urged 
In  the  Meb  of  an  appellant  is  not  taken  ap 
and  discussed  eeruUim,  it  does  not  follow 
that  they  have  not  all  received  due  ctMisid- 
eration.  A  due  regard  for  tbe  amount  of 
business  before  the  court  and  the  time  al- 
lowed for  its  disposition  compels  us  to  limit 
tbe  opinions  in  the  several  cases  to  such 
principles  and  rules  of  law  as  will  be  a 
guide  to  the  courts  below  in  disposing  of  the 
case  upon  Its  return,  and  a  rule  at  actioo  for 
the  citizens  of  the  State  in  their  sabeeqnent 
transactions.  Tbe  propositi<ai  again  called 
to  our  notice  by  the  appellants  in  their  peti- ' 
tion  for  a  rehearing,  that  the  Act  in  question 
is  in  violation  of  the  provisltm  of  article  11. 
§  18,  of  the  Constitution,  prohibiting  ob- 
tain public  corporations  from  incurring  In- 
debtedness "without  the  assent  of  two  thirds 
of  the  qualified  electors  thereof,  voting  at 
an  electiw  to  be  held  for  that  purpose," 
cannot  be  maintained.  This  prohibiuon  in 
the  Constitution  is  limited  to  the  public 
corptmtions enumerated  in  tlurt section,  via.. 
**oouBty.  city,  town,  township,  bosoil  of  ed- 
ucatimi.  orsdiool-dlstrtct,"  aad,  uadsrfeml- 
liar  rules  of  oonstruction,  cannot  be  extended 
to  any  other  public  OHporatitm.  Haqy  of 
the  sections  of  this  article  of  th«  CoasUtu- 


Digitized  by 


Google 


IUt  t. 

tion  include  fn  tbelr  provisions  "any  pabltc 
or  municipa]  corporatton, "  (sections  10,  13, 
16,)  while  tb,e  proTislons,  of  section  19  are 
limited  to  a  "ci^."  and  of  section  11  to  a 

"coonty,  city,  town,  or  township."  In  view 
of  the  fact  that  different  proTisions  are  made 
In  the  Constitution  for  different  classes  of 
public  curporatioDB,  It  must  be  held  that  the 
prohibition  in  section  19  is  limited  to  the 
corporations  which  are  therein  designated. 
For  such  other  corporations  for  municipal 
purposes  as  under  the  provisions  of  section  6 
the  Ijegisiature  might,  by  general  laws,  au- 
thorize to  be  incorporated,  the  Constitution 
has  left  to  the  Legislature  power  to  provide 
the  terms  and  conditions  upon  which  an  in- 
debtedness .may  be  created,  as  well  aa  its 
amount.  At  the  time  that  the  Constitution 
was  framed  tad  adopted  there  were  many 
other  poblic  corporations  in  the  State,  such 
as  reclamation  and  irrigation  districts,  that 
bad  been  organized  for  many  veara,  and,  if 
it  had  been  the  intention  to  subject  all  such 
corporations  to  the  prohibition,  we  must  con- 
clude that  express  language  Uierefor  would 
have  been  Inserted  in  the  Oonstitutton.  The 
case  of  Horthman  v.  Bata  Oountg,  92  U.  S. 
069.  SS  L.  ed.  747.  cUed  by  the  appellants, 
Is  inapplicable.  The  Constitution  of  Mis- 
souri had  required  the  assent  of  two  thirds 
of  the  qtialifled  electors  of  a  "county,  city, 
or  town  as  a  prerequisite  to  a  subscription 
for  building  a  rallrcnd,  and  it  was  held  that 
the  Legislature  could  not  confer  authority 
upon  a  "town^lp"  to  vote  a  credit  for  sudn 
subscription ;  that  while  counties,  cities, 
and  towns  had  a  corporate  character  and  or- 
ganizKti(»n,  a  township  was  only  a  geographi- 
cal division  of  the  county,  and  that  the  pro- 
vision of  the  Constitution  prohibiting  a 
county  from  voting  such  credit  could  not  be 
evaded  by  authorizing  the  several  geographi- 
cal subdivisions  of  the  county  to  vote  such 
credit. 

The  fact  that  the  Town  of  Madera  is  in- 
cluded within  the  boundaries  of  the  Madera 
Irrigation  District  neither  renders  the  Act 
unconstitutional  nor  invalidates  the  organi- 
zation of  the  District.  This  principle  was 
discussed  and  was  sustained  in  JUodeata  Trrig. 
JDitt.  T.  TVegea,  88  Cal.  884.   The  objection 
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that  the  land  within  a  town  or  city  cannot 
be  benefited  by  a  system  of  Irrigation,  and 
therefore  cannot  be  taxed  for  such  improve- 
ment, proceeds  upon  an  erraieous  view  of 

the  power  of  taxation.  While  the  benefit  to 
tbe  land  is  assumed  as  the  basis  of  the  assess- 
ment, still,  as  was  saitl  in  Lent  v.  Tillmn, 
73  Cal.  4S8,  such  benefit  is  not  the  source  of 
the  power.  Even  though  the  land  is  not  sus- 
ceptible  of  Irrigation,  yet  it  may  be  bene- 
fited by  the  improvement,  and  would  bear 
its  proportion  of  the  burden  npon  the  same 
principle  that  land  In  a  city  which  can  mahe 
no  use  of  a  sewer  or  other  street  Improve- 
ment is  nevertheless  deemed  to  receive  a 
benefit  from  Its  construction,  and  Is  required 
to  pay  a  portion  of  Its  cost.  The  object  of 
the  Act  is  the  Improvement  of  the  District 
as  an  entirety,  and  the  extent  of  the  Dis- 
trict, as  well  as  the  lands  to  be  includetl 
therein,  has  been  left  to  be  determined  by 
the  discretion  of  the  board  of  supervisors. 
Whether  they  have  properly  or  improperly 
exercised  such  discretion  cannot  be  investi- 
gated by  the  courts.  The  Act  cannot  be  de- 
clared unconstitutional  by  reason  of  any  im- 
proper exercise  of  such  discretion.  Neither 
IB  ic  in  violation  of  the  Constitution  to  in- 
corporate into  such  district  a  town  or  city 
that  has  been  incorporated  for  other  munici- 
pal purposes.  A  system  of  irrigation  con- 
templated by  tbe  Act  In  Question  cannot  be 
considered  as  a  "munioipal  purpose,"  within 
the  scope  of  the  organization  of  a  city  ur 
town,  and  there  can  be  no  conflict  between  a 
corporation  organized  under  the  Act  to  pro- 
duce a  system  of  irrigation  with  the  dis- 
trict and  the  municipal  incorporation  of  the 
town  of  Madera.  A  water  supply  for  the 
two  corporations  Is  distinct  and  for  different 
purposes.  Tlie  liability  of  the  inhabitants 
of  the  town  of  Madera  for  the  bonded  in- 
debtedness of  the  Madera  Irrigation  District, 
a£  well  as  for  that  of  their  own  municipal- 
ity, does  not  impair  the  validity  of  the  or- 
ganization of  the  District.  It  Is  a  liability 
of  the  same  character  as  rests  upon  the  in- 
habitants of  any  town  for  its  proportion  of 
all  tbe  indebtedness  of  tbe  county  within 
which  It  is  situated. 
Sehtaring  denied. 


FLORIDA  SUPREME  COURT. 


8.  B.  RAY,  County  Treasurer  of  Brevard 
County,  As^., 

V. 

Thomas  £.  WILSOK. 

(  Fia.  ) 

*1.  Whereaelerkof  thedrenlteonrtls 
«■  oflUdo  aoditor  of  his  coontgr.  and  it 

*Hflad  notes  br  RAnr,  Ch.  J. 


Kon.— Sfiftdamtu  to  eompet  paymeta  of  munteipot 
dttt  by  euAodian  of  muntcfpol  /tmds. 

nie  roles  for  detennlninv  whether  or  not  man- 
damns  win  lie  to  compel  parmeot  of  money  out  of 
•  montctpal  faeasoir  ate  no  different  from  those 
14L.aA. 


ia  his  offlelml  doty  to  andlt  all  accounts 

•gainst  tbe  cmunty  in  the  manner  prescribed  by 
tbe  statute,  and  to  keep  on  file  In  bis  offlee  the 
vouobers  for  all  claims  audited  by  bim,  and  the 
law  also  provides  tbat  alt  accounts  against  n 
county  sball  be  approved  by  the  county  commiK- 
sloners  before  tbey  ihould  be  audited  by  tbo 
clerk,  warrants  or  OTdere  In  fS7or  of  third  partl<>fl 
Issued  by  the  clerk  under  his  seal  nf  office  di- 
rected to  the  county  treasurer,  and  ezprcsse^l 
upon  thetr  face  to  be  "obargmble  under  head  nf 
oounty  Mcpendltures**  w  lo  be  payable  "otit  of 


applicable  in  other  cases.  One  of  the  rulce  mtv-t. 
rigidly  adhered  to  at  cotnmon  law  was  tfaat  tbu 
writ  would  never  be  Inued  U  there  was  a  plain, 
Bdeqnate,  legal  remedy.  In  all  statee  where  man- 
daouis  still  retains  Its  common-law  form,  unnltentl 

Digitized  by  Google 


714 


Flqusa  SuPBan  Conrr. 


anr  mooej  In  the  tnunrr  «ppfoiwfatad  fOr 
oountr  THirpons,"  an  ftrima  fliote  nUld  clalmB 
agalnrt  the  oouoty. 

S.  Mandamus  Ilea  acalnst  a  cvamiy 
treaaorer  t»  cwnpal  the  pa^vaBt  of  a 
vaUd  waraaat  or  order  ^Cmwn  00  him  m 
suob  trusum,  and  for  the  parmeat  oC  whhsh  he 
has  the  oeccwary  funda  appUcabto  tbrnetou 

8*  Whera  aa  alteraattTe  writ  of  wam^ 
damns  brtnvbt  to  otunpeltho  pagraMnt 
by  a  oouDty  treasurer  of  oounty  warranu  ahowa 
that  warranta,  rearular  upon  tbelr  faoe,  were  i»- 
iued  t9' the  proper  ofBoer.  and  tor  value reoelred. 
aod  tiiat  the  tceasnrer  haa  the  fuadi  for  their 
paynumt.  It  la  not  demumUile. 

4.  Thatefittha*  aaordfauwyaeliOBat 
law  oMalaa  a^calast  a  ootmty  on  a  ooun- 
t\  warrant,  does  uot  oonatitute  a  speolflo  and 
adequate  remedy  avoiding  a  mandamus  for  Ita 
payment  in  tmror  of  the  holdnr  of  auob  warrant 
BRalDst  a  coun^  treasurer  having  the  Decenary 
funds  for  Its  payment. 

B.  A  retora  to  a  mflelent  alternatlwe 
writ  of  mandamns  must  state  all  the 
facta  relied  upon  by  the  respondent  with 
suoti  predalon  and  certainty  that  the  oourt  may 
be  f  ully  advleed  (rf  all  the  pairtloutaus  nooeBHUT  to 
enable  It  to  paaa  upon  the  Buffldency  of  the  re- 
turn: end  Itsstatetnentscsnoot  be  supplemented 
by  Inference  or  Iniendment.  A  return  that  the 
wananta  whose  payment  Is  aouffht  arespurloua, 
illegal  and  T<rfd  Is,  bebv  a  mere  ooocIndOB  of 
law.  InsulBoient,  as  Ilkewtae  Is  a  return  that  the 
warrants  were  toued  and  are  held  without  valu- 
able oonBlderatlon,8uob  statement  being  made 
not  Bsapodtfve  avermentof  such  faot,butas 
en  tnfAn>n'«  or  ermiroent  drawn  from  or  baaed 


b/ o.u(.ui)M  tjiiuer  of  tbelr  own  or  of  sister  states, 
a  treasurer  cannot  be  compelled  to  pay  money  If 
tbere  ta  another  adequate  and  speclOc  remedy. 

It  has  usually  been  held  that  If  a  suit  would  Ue 
against  the  mualclpaltty  on  the  warrant,  or  on 
the  claim  represented  by  the  warrant,  the  treas- 
urer would  not  be  compelled  by  mandamus  to 
pay  n. 

Thus  a  mandamus  wUl  not  be  granted  to  compel 
the  town  treasurer  to  pay  the  amount  of  an  order 
drawn  upon  him  by  the  selectmen  In  payment  of  a 
debt  due  for  work  done  In  altering  a  highway.  If 
the  debt  for  building  the  road  to  Justly  due  from 
the  town  the  creditor  has  a  plain,  adequate,  and 
complete  remedy  at  law  by  the  ordinary  prooessto 
enforce  and  coUoot  his  claim.  Iiczlngton  v.  Hnl> 
liken.  7  Gray, 

A  claim  for  salary  by  an  ofllcer  of  the  municipal- 
ity may  be  eoforeed  by  suit  like  any  other  debt, 
and  payment  of  It  cannot  be  compelled  by  man- 
damus. Peoplev.  Thompson.  S6  Barb.  79. 

The  practice  of  the  federal  oourts  is  to  requite  a 
Judgment  on  the  warrants  as  a  foundation  for  a 
writ  of  mandamus.  Jerome  r.  Bio  Orande  County 
ComiB.  18  Fed.  Hep.  873. 

Where  a  city  charter  provided  that  the  clerk  of 
the  police  court  might  pay  persons  ontitled  to  ooets 
in  a  criminal  prosecution  suob  oosU  aa  have  of 
right  aocmed  to  them,  the  statute  was  held  to  be 
permissive  and  It  was  held  that  the  city  was  liable 
for  such  fees  and  not  the  clerk,  and  that  a  man- 
damus would  not  loBueto  compel  him  to  pay  thm. 
OoUey  V.  Webstor,  WCona.  881. 

The  tendency  of  the  Bngllsh  courts  has  beMi  to 
hold  claimanta  to  their  remedy  of  attachment  or 
indictment  wbero  the  treasurer  has  refused  to  per- 
furm  his  legal  duty  of  paying  an  order  for  money, 
V.  Surrey,  1  Chltcy,  WO;  Bex  v.  Brlstow,  6  T. 
It.  168. 

U  UK.A. 


upon  atlflsatlooi  wUoh  do  not  loppart  teUto- 
enoeor  aivument. 

6.  a  MM  wing  aa  order  »  board  ef 
oouaty  comialMdonerB.  dnl^  oaterad 
npoa  Ita  reeorda*  aathorlslBy  the  taaaa 
cpf  eoaatr  warraata.  to  be  iiai  iiaaaij 

to  the  validity  of  warranta  of  which  payasat 
out  of  the  oounty  treasury  Is  sought  by  maa- 
damns,  a  return  stating  that  no  such  cnnler  sp- 
pears  upon  the  records  of  the  board  to  tomB. 
olent.  It  a  not  Incompatible  with  the  tact  tlat 
such  an  order  was  duly  made  and  entered  npoa 
the  records,  nor  tanttimount  to  an  allegattoB 
that  no  such  order  was  ever  passed  and  enteied. 

7*  An  order  of  a  boardof  ooaatar  oam> 
BSlaaioaera  requiring  that  eoom^wai^ 
raatta  prewloii^  laaoed  ahallbo  pr» 
aanted  ft»r  re-ezaaBlnatUm  ^y  the  boaid. 
and  providing  that  all  such  scrip  not  pieaeoted 
by  a  stated  day  shall  be  of  no  effect,  or  "repudi- 
ated,*' to,  though  pubUshed  aoc<M41ng  to  the 
terms  of  the  order,  no  def enee  to  the  naymentof 
wanants  not  preaeoted. 

8.  The  atat—ent  of  a  retora  to  an  alter- 
native writ  of  maadamua  riioaU  ba  paalUve,aBi 
notOB  Informatfoa  and  belleL 

0.  Thaddayof  the  rdaierin  Imtltat- 
ing  proeeedinga  by  mandamus  ahould  be 
taken  'advantage  of  by  proper  pleadlug  In  the 
trial  oonrt.  It  cannot  he  urged  pilmarfly  hi  the 
appellate  court. 

(January  Term,  1ML> 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Brevard  Ck>uDty  io 
favor  of  plaiDtifl  in  an  action  broDghttocompd 


In  some  American  courts  the  remedy  of  suit  on 
the  official  bond  of  thetreaanrer  has  twen  heldto 
be  adequate,  and  It  has  tieen  held  that  for  that  rea- 
son mandamus  will  not  lie  to  compel  the  tienum- 
to  pay  oounty  warranta  out  of  funds  in  hto  tnadi 
for  that  purpose.  8mte  v.  Bridgman,  8  Kan.  41K. 

In  Alabama  it  baa  been  Intimated  that  wbete  a 
warrant  ttiough  drawn  by  the  proper  otBcefs  Is 
payaUe  out  of  the  gconal  funds  of  the  county 
a  mandunna  wtU  not  lie  to  joompel  its  payment: 
buttheparty  wUlbeleft  to  his  remedy  on  tiwcf- 
flolal  bond  of  the  officer  or  to  his  action  on  the 
case,  fieaslona  V.  Boykin.  18  Ala.  338. 

There  has  been  a  tendenoy,  however,  in  Amertoa, 
to  hold  that  a  personal  remedy  against  theoOocr 
to  not  sufficient  to  defeat  mandamus. 

A  right  of  action  against  the  ofBoer  who  ooght 
to  perform  the  dn^  can  never  be  an  answer  to  a 
motion  for  a  mandamus  to  oonqicA  Its  pKfbm- 
aaoe.  People  v.  Head,  tt  N.  T.  114. 

The  fact  tJiat  an  execution  may  be  issued  asalcec 
the  Individual  property  of  school  trustees  will  not 
prevent  the  Issuance  of  a  maudamua  to  ooopel 
them  to  pay  from  the  school  tunda  la  dieic  pos- 
eesBlon  a  Judgment  which  has  been  leooToed 
against  the  dbtrlct  for  teachers'  salary.  People  v. 
Abbott,  45  Hun,  £98. 

In  New  York  it  was  h^  tliat  the  cfaUm  that  re- 
lator has  a  right  of  action  against  the  town  wIB 
not  defeat  an  appUoathm  for  a  writ  of  mandamus 
to  compel  payment  of  money  which  has  heea 
mlsed  under  a  spedal  statutory  proceeding  for  the 
payment  of  Interest  on  town  bonds  uid  placed  si 
the  dtapoeal  of  ootnmlsBlonerB  appointed  to  pay  it 
over  to  the  bondholders. 

The  creditor  cannot  be  compelled  to  ondectate  a 
suit  against  the  town  by  the  perversity  of  pidiito 
officers.  People  v.  Head,  24  N.  T.  114. 

But  the  decMon  In  the  principal  oaseappeanio 
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defen^l&Ttt  as  Treasnrer  of  foeraid  Oountj  to 
pa?  certain  coaniy  wamnts.  AfflrmeS. 

The  facia  are  stated  In  the  opinion. 

Mr.  Minor  S.  Jonea  for  appellant. 

Mr.  ThomM  E.  Wilson  appellee  in  pro- 
pria penuna. 

Rn.n^«  Oh.  J.,  deHrered  the  optnloo  of 

the  court:  ■ 

Tbia  is  an  appeal  from  a  ludgment  awarding 
«  prrcmptorr  writ  of  maniumtts  requiring  tlie 
appt^Ilaot,  the  Couo^  Treasurer  of  Brevard 
County,  to  pay  certain  county  scrip  or  war- 
ran  in. 

TLe  warrants  consist  of  two  pieces,  each  of 
thf  dennniinaiicn  of  |)0,  dnted  Octoher  26, 
1876,  and  purporting  to  have  been  i^ed  to 
the  office  of  the  clerk  of  Brevard  County,  at 
Lake  View,  by  Jonn  M.  Lee,  clerk  of  the 
circtiit  court  of  that  county,  and  ez  officio 
auditor,  and  sealed  with  the  ofBcfal  sesi  of 
«uch  clerk,  and  in  ftivor  of  one  William  Shiver 
or  order,  and  "chargeable  under  bead  of 
-County  ExpendUitrea,"  and  Indorsed  hr 
SbiTer;  and  of  aeren  ouier  pieces,  sfz  of  whtcli 
are  for  $S0.  and  one  for  ilO,  drawn  in  favor 
of  the  relator,  and  dated  May  3,  1876,  at  Lake 
View,  In  the  above  county,  signed  by  John 
M.  Lee,  clerk  of  such  court,  and  sealed  as 
above  indicated,  and  payable  "out  of  any 
moneys  in  the  treasuiyappropriated  for  county 
porpoBes."  They  are  all  drawn  on  the  County 
Treasurer,  and  numbered  as  indicated  tn  the 
alteroaiive  writ.  The  alternative  writ  alleges 
that  tbeae  warrants  were  r^larly  issued  Tor 
value  received,  wid  that  the  defendant  has  In 


bis  luuida  as  such  County  Treasurer  the  neces- 
sary funds  to  pay  them,  and  that  they  have 
been  presented  to  him,  as  nich  treasurer,  for 
pfiTment,  but  have  never  been  paid,  and  that 

defendaat  is  such  treasure^ 

BytbeConslttutionof  1868,  as  by  the  present 
revision  thereof,  the  clerk  of  the  circuit  court 
was  made  elert:  of  the  boards  of  county  com- 
mlssioners  and  ex  offfeio  auditor  of  the  county. 
Section  19,  art.  6,  Const.  1868,  and  sec.  IS, 
art.  5,  Oonot.  1885.  The  Act  of  June  6,  1870, 
S  81  (p.  179,  Mcaellan's  IH^est),  provides 
that  the  clerks  of  the  different  couoiles  shall 
audit  all  accounts  against  their  respective 
couniles  in  the  same  manner  as  prescribed  for 
the  comptroller  to  audit  accounts  against  the 
Slate,  and  that  they  shall  require  the  same 
evidence  of  the  legality  of  claims  ncaiDSt  coun- 
ties as  la  required  to  establish  claims  a^inst 
the  State;  and  he  shall  keep  on  file  In  bis 
office  vouchers  for  all  ctaima  sudited  by  him. 
By  the  Act  of  February  16,  1873  (p.  816, 
McOlellan's  Digest),  the  county  commissioners 
were  glv«n  power  to  approve  all  accounts 
against  the  conntiea  before  the  same  should  be 
audited  by  the  clerk.  The  Legislature  of  1077, 
S§  12,  18  (pp.  817.  818,  McClellan's  Digest), 
being  subsequent  to  the  issue  of  these  warrants, 
neeonot  be  considered. 

Tbe  alternative  writ  was  demurred  to  on 
four  grounds,  one  of  which  waa,  that  tbe 
relator  bad  filed  no  cause  of  action;  whiph 
ground  was  sustained  and  the  others  overruled; 
and  the  relator  filing  the  cause  of  action,  the 
defendant  answered  as  required. 

The  writ  slates,  in  our  judgment,  a  prima 


be  the  first  to  announoe  tbe  sensible  rule  that  a 
■suit  against  tbe  oounty.  with  the  ooiueqaent  delay 
«nd  ezpensBt  ta  Utauffident  In  case  of  a  olslmsnt 
who  bas  an  immediate  rl^bt  to  money  actually  In 
-tbe  ucaanry  of  wbloh  be  Is  deprived  shnply  be* 
-canas  of  ttie  offloer%  ratnsBl  to  4o  hta  doty. 

RmI*  wftere  audf ( ta  conclvKivt. 

In  some  states  the  Ixwrd  of  eupervlsors  or  s 
oounty  b^B  been  olottied  by  statute  with  tbe  power 
ot  examining  and  aUowIn^  acoounte  cbanreable  to 
tbe  oounty,  and  that  method  of  eolleotinir  an  ac- 
couoi  has  been  made  exolinive.  Martm  v.  Greene 
Omnty  Supra.  20  N.T.  847;  Brady  r.  Kew  York 
City  A  County  Supra.  10  N.  T.  SOa. 

Id  HMBalppI  the  boards  of  oounty  oommlsslon- 
«rB  are  tbe  tribunala  In  wbtoh  olalnu  ugHlnat  tbe 
county  are  passed  upon,  and  no  suit  lies  agalnet 
tbe  oounty.  Carrol)  v.  lishamlngo  County  Bd.  of 
PoUoe,  S8  Hta.  88. 

Where  the  olalm  la  for  a  certain  and  asoertalned 
«moant  tbe  auditing  and  aUowsnoe  of  It  by  tbe 
town  oonnctl  Is  equivalent  to  a  Judgment  at  law. 
Kelly  T.  Wtmberly,  61  Mfsa.  SSO: 

To  enob  rtatee  mandamna  ia  tbe  appropriate  rem- 
edy to  compel  the  county  treasurer  to  pay  when 
be  refuses  to  pay  a  demand  wbloh  the  board  of  au< 
perrlaors  have  legally  audited  and  allowed  or  di- 
rected to  be  paid.  People  r.  Edmonda,  19  Barb. 

m. 

Tbe  treasnrer  bas  no  power  to  suspend  or  refuse 
-payment  of  warrants  properly  drawn  on  blm  by 
tbe  clerk  In  obedtenoe  to  the  orders  of  the  board 
of  supervlHora,  unleaa  It  is  ezpreesly  given  him  by 
statute.   BeodricliB  v.  Johnson,  46  Miss.  S44. 

Under  statutes  wblch  make  every  claim  wbtob  Is 
«  oounty  olnrge  tbe  subject  of  the  Jnrisdktlon  of 
tbe  board  of  supervisors  and  render  that  mode  of 
«nXondng  ft  endnrive,  mandanuM  will  issue  to 

14L.B.A., 


compel  tbe  payment.  Peopio  t.  Aws,  H  How. 

Pr.178. 

S'alvtory  cAonpet  permlttlnir  en/orvemeHC  <tf  nHnto- 
tefiolduttf. 

Many  of  tbe  states  have  enacted  statutes  which 
have  changed  the  common-law  rules  In  regard  to 
mandamus  to  a  greater  tfr  lees  extent  so  that  In 
those  states  tbe  question  bas  resolved  Iteclf  Into 
little  more  than  a  mere  Inquiry  as  to  whether  or 
not  tbe  ofBoer  against  whom  the  Issuance  of  a 
writ  la  desired  has  a  plain  legal  duty  to  perform 
which  be  may  conveniently  be  compelled  to  do  by 
mandamus.  As  illustrating  those  changes  the 
Revised  Statutes  of  Dllnola,  otaap.  ST.  i  9,  provide 
tliat  the  writ  shall  not  be  denied  because  the  peti- 
tioner may  have  another  spedflc  legal  remedy 
where  suoh  writ  will  alford  a  proper  and  snflkdent 
remedy. 

The  Indiana  statute  authorises  tbe  tosnanee  of 
writs  of  mandamus  to  any  "person  to  compel  tbe 
performance  of  a  duty  resulting  from  any  oflloe, 
trust,  or  station."  Ex  part*  hoy,  K  lad.  286. 

In  states  where  such  statutory  changea  have  oc- 
curred, and  In  some  others  where  the  dedalons  of 
those  states  have  l>een  followed,  tbe  question  of 
mlnlsterfal  duty  appt«rs  to  be  made  tbe  prominent 
one,  and  the  writ  to  Issued  or  wttbhdd  as  such  duty 
to  made  clearly  to  appear  or  otherwise. 

As  all  duties  of  a  statutory  disborsing  offloer  are 
generally  If  not  universally  speolflcally'  defined  by 
statute,  so  that  there  can  be  no  Just  gronnd  for 
controversy  as  to  when  be  will  be  bound  to  honor 
orders  and  when  be  will  not,  mandamus  will  gen- 
erally tone  to  compel  blm  to  pay  an  order  I^rally 
drawn  on  funds  In  bta  hands  anbject  to  tbe  pay- 
ment fa  iooh  order.  Veajfia  t.  Johnson,  100  IIL 
6a,a  Am.Bep.n. 

Tt>e  oonrt  may  tosue  a  writ  of  mandamus  to  com- 
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facie  case  of  pecunlaiy  UaUllty  on  the  part  of 
the  couD^;  or.  io  other  wordi,  Mts  up  a  suffl- 
cieotly  valid  claim  against  the  coudI^  to  call 
for  a  defense.  Under  Ibe  above  conslitutiooal 
provision  and  the  Icgislatim  of  1870,  it  is 
clearly  an  offlciar  duty  of  the  clerk  of  tbe 
circuU  court  to  audit  all  claims  against  tbe 
county,  and  tbese  warrants  issued  by  bim 
under  his  hand  and  official  seal  are  tbe  usual 
and  proper  evidence  then  given  a  creditor  of 
tbe  auditing  of  bis  claims  against  the  county, 
tbe  vouchers  for  which  are  presumed  to  have 
been  duly  reqnlied  by  the  clerk  or  auditor, 
and  to  have  been  filed  hy  him  in  his  office. 
County  and  cily  orders  iwued  by  the  proper 
ofticemare  prima  focie  binding  and  l^al;  such 
officers  are  presumed  to  have  done  their  duty, 
and  tbe  orders  constitute  a  prima  facie  cause 
of  uction,  the  impeachment  of  which  must 
roir.e  from  tbe  defendant.  Dillon,  Mun.  Corp. 
S  .502;  tloi/d  County  Camr$.  v.  Day,  19  Ind. 
430:  Learenttorth  County  Oomrt.  t.  Keller.  6 
Kan.  .510;  Clark  v.  Da  Moinea,  10  Iowa,  199, 
211;  Chcfney  v.  Brookfield,  60  Mo.  53;  Con- 
nersrilU  v,  Contieraille  Hydraulic  Co.  86  Ind. 
184.  It  is,  in  tbe  absence  of  any  showing  to 
the  contrary,  to  be  presumed  that  the  accounts 
upon  which  tbe  warrants  were  issued  were 
approved  tbe  county  commiflsionors  under 
the  Act  of  1873  before  tbe  clers  audited  them 


pel  a  treaHircr  to  perform  his  plnin  ministerial  | 
duty  and  pay  a  properly  drawn  county  wurrant, 
althoHffh  there  are  other  methods  of  proccdare 
which  could  be  taken  for  tlie  collection  of  the  de-  ' 
mand.  Ptate  v.  Callaway  County,  *5  Mo.  529. 

In  Johnson  v.  Campbell.  36  Tex,  (B,  Ibe  court  la- 
fiued  a  mandate  to  compel  the  county  treesnrer  to 
•pay  a  voucher  proved  In  tiie  way  provided  by  (aw  { 
on  the  RTOund  that  It  was  a  mere  ministerial  duty  ' 
thcperrormanoe  of  which  could  be  compelled  by 
mandamus. 

In  CoonenivtUe  v.  ConnersrlUe  Hydraulic  Co.,  8G 
Ind.  184,  where  the  objeotlon  was  takon  to  the 
maintenance  of  a  suit  on  a  city  warrant  tbat  tbe 
remedy  should  be  by  mandamus,  Ibe  court  appar- 
ontly  admitted  that  mandamus  would  lie.  but  It 
held  that  resort  need  not  be  lud  to  tbe  extraor- 
dinary remedy,  but  that  a  suit  would  lie. 

The  remedy  of  mandamus  against  the  treasurer 
rests  upon  the  idea  that  he  baa  oootrol  of  tbe 
money  and  la  chargred  with  tbe  ministerial  duty  of 
paying  It  out  as  directed  by  law.  People  v.  Fogff, 
11  Cul.  S66. 

3landamus,  and  not  assumpsit.  Is  the  proper  rem- 
edy to  compel  payment  of  a  valid  order  given  by 
tbe  bitirhway  oommlsel oners  on  the  township  treas- 
urer. Just  V.  Wise  Twp.  48  Miob.  578. 

Ciiseafntidkleh  tA«  writ  may  fanto. 

It  ia  not  always  easy  to  determine  the  grounds 
upon  which  a  writ  has  been  allowed.  The  weight 
of  authority  favors  the  rule  that  It  a  suit  will  not 
lie  against  tbe  municipality  tbe  mandamus  may 
be  awarded.  Thus  where  the  orders  arc  drawn  on 
a  special  fund  the  county  cannot  be  sued  m  an  or- 
Uinary  action  and  so  that  remedy  ia  unavailable. 
State  V.  Bollinger  County  Ct.  *8  Mo.  i7b. 

Til  Apgar  v.  Scliool  Uist.  No.  4  of  Cheater  Twp. 
84  N.  J.  I^SIU,  tbe  court  aej-atliat  none  of  tbe  cases 
In  which  oourta  have  refused  to  i»ue  the  writ 
presuut  the  ease  of  money  raised  by  taxation  for  a 
HpeciDv  diias  of  creditors,  and  in  tbe  bands  of  tbe 
ofMctT  charged  with  Its  payment,  where  the  only 
eU'p  remaining  to  satisfy  ttie  creditor  is  tbe  pay- 
men  t  of  money  to  Um  oQt  of  suoh  fund. 
14  L.  R.  A. 


and  issued  tbe  warrants  sued  on.  U  was  not 
necessarj^  to  specify  the  consideratioo  of  tbe 
warrant  in  tbe  writ.  Floyd  County  Ootttn,  v. 
Day,  mpra.  An  alternative  writ  ia  not  de- 
murrable, if  it  states  a  prima  facte  case.  Slate 
V.  JaektOHvilU,  22  Fla.  21.  This  writ  ahon 
that  the  script  was  issued  by  the  proper  officer, 
and  for  value  received,  and  that  the  treasurer 
baa  funds  to  pay  it;  and  tbe  judgm«it  must 
be  affirmed  unless  we  And  either  that  the  relator 
baa  another  specific  and  adequate  Temedy,  «- 
that  tbe  matters  set  up  in  tbe  return  are  soffi- 
cient  to  bar  a  recovery  hi  this  proceeding 
To  these  quesllona,  Id  the  order  stated,  we 
shall  address  oniselves. 

In  C^.  V.  Joknmm,  2  Bion.  275,  the  decis- 
ion was  that  mandamus  lay  to  compel  road 
supervisors  to  pay  orders  drawn  on  tbem  in 
favor  of  surveyors  by  justices  of  the  peace, 
under  the  provisiona  of  a  statute.  "It  issaid," 
observes  the  opinion,  "that  the  saperrtecKS 
may  be  indicted  for  neglect  of  duly.  Bat  if 
they  were  Indicted  ancT  convicted  the  orders 
might  still  be  unpaid.  It  ia  said  alao  that  if 
they  withhold  payment  without  just  cause  tb^ 
are  liable  to  an  action.  Granuog  that  they 
are,  it  must  be  brought  against  them  in  tbw 
private  capacity,  and  there  is  no  form  of  action 
against  tbem,  which,  being  carried  to  judg^ 
menl,  will  authorize  an  execution  to  be  levied 


Where  aspocial  fund  Is  provided  for  by  statute 
for  the  improvement  or  stMets  tbe  treasurer  to 
whose  bands  tbe  fond  Is  may  be  conqpelled  by 
mandamus  to  pay  warrants  drawn  upon  Uie  fond 
by  tho  proper  offlcers.  Portland  Stono-Ware  Co. 
V.  Taylor.  17  H.  I.  — . 

Where  a  statute  authorised  the  supervtecs  of 
the  oouniy  to  raise  by  a  tax  and  pay  tothelodgea 
of  Uio  court  an  additional  oompeoaaitton  wbea  tbe 
HuporvlBors  have  fixed  tbe  amountand  allowed  an 
account  presented  by  a  Justice  for  tbe  oompeoM- 
Uon  due  him  and  directed  the  tieasnror  to  pay  Ibe 
amount  thereof.  It  ia  bis  duty  to  pay.  and  laiy 
be  compelled  to  do  so  by  mandamus.  In  eucb  case 
the  claim  does  not  create  a  debt  ag'^nst  the  county 
which  con  be  recovered  in  an  ordtnarr  aeUoD. 
People  V,  Bdmonds,  15  Barti.  WL 

Where  tbe  Legislature  direota  tbe  levying  of  a 
tax  to  pay  a  claim  wbtoh  tbe  courts  have  odjadgvd 
to  bo  uncollectible,  and  the  muntolpality  has  levied 
the  tax  and  received  tbe  money  into  Its  treamiy. 
tbe  oomptroller  may  be  oompelted  to  apply  the 
fund  In  satlafaotkm  of  Uie  claim  linoe  an  acUoa 
against  the  OUy  would  prove  unavalUng.  Feofito 
V.  Haws,  8B  Barb,  lis. 

Where  the  law  Imposes  the  duty  of  taxing  the 
fees  of  oourt  offloere  on  tbe  court  and  gives  do  ac- 
tion Bgalnet  theoounty  for  them,  nor  any  actton  oa 
tbe  treasurer^  bond,  if  the  treasurer  refwes  to 
pay  on  order  of  tbe  oourt  be  may  be  ooapeUed  t» 
do  so  by  mandamus.    Baker  v.  Jobnaon,  41  He.  U. 

Tlierelsalao  adaas  of  oases  In  which  a  doty  ha 
been  Imposed  by  statute  upon  tlie  ottoer  to 
which  the  writ  has  t»en  issued  partly  becanae  Ibe 
statute  Intended  that  remedy  to  be  extdusive  and 
partly  on  the  ground  of  rainisterial  duty. 

Where  a  particular  method  of  raising  money  fa- 
a  local  public  purpose  la  Tweecrtbed  by  statute,  tbe 
party entiUed  to  receive  It  has  a  rf^ttotbefaO 
and  perfect  exeootton  of  the  power  oooftncd 
which  may  be  enfotoed  wifflwijwmna  Pe«ile  v. 
Mead.MN.T.U4. 

Where  the  statute  reqnlrea  (be  ooontr  bwwiifr 
holding  money  ooUected  upon  a  tax  levM  to  pay 
a  Judgment  against  tbo  countgr  to  pay  U  oter  to  tta 
ondttoroa  daniaiid,lf  be  rofuaea  to  pariomUa 
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OD  tbo  treaBurr  of  tlie  Kortbern  UberUes. 
Now  it  was  to  tota  treasury  that  the  surrejors 
had  a  right  to  look,  wheo  they  acted  under 
their  commission  from  the  governor."  In 
Baker  v.  Johnson,  41  Me.  16,  mandamus  was 

S anted  to  compel  a  county  treasurer  to  pay 
e  account  of  a  sheriff  for  his  services  and 
those  of  his  subordinates  fn  attendta;  court. 
His  bills  were  audited  and  allowed  by  the  pre- 
Hidintr  judge.  Some  objection  was  made  that 
the  judge  aid  not  in  terms  order  the  bills  to  be 

{>ai(r,  yet  it  was  conceded  that  they  were  al- 
owcd  in  the  same  manner  as  had  ever  been 
the  practice  in  the  coun^.  In  Pottt  v.  State, 
75Ind.  836,  a  Eupenrisorof  highways  had  al- 
lowed a  laborer  for  work  done  and  given  hira 
«D  order  on  the  trustee  of  the  township  for  its 
Iiayment,  but  the  trustee,  on  demand  of  pay- 
ment, refused  to  pay  the  order  out  of  the 
moneys  in  bis  hand  applicable  to  its  payment, 
and  a  pwemptoty  maDoamiis  was  granted  on 
relation  of  the  supervisor.  In  Slate  t.  Gandy, 
la  Neb.  232.  the  writ,  after  describing  the 
'warrants  and  their  assignment  to  the  relator, 
stated  in  substance  that  the  warrants  were  le- 
gally issued  by  the  board  of  county  commission- 
ers, duly  presented  to,  and  audited  and  allowed 
by,  the  board  when  In  session,  and  that  they 
bud  been  presented  for  payment  and  payment 
refused,  and  that  there  were,  st  the  instilution 


of  the  proceeding,  Euffictent  funds  In  the  treas- 
ury to  pay  the  earae  after  paying  all  prior  war- 
rants on  that  fund.  These  facta  being  con- 
ceded by  the  failure  of  tlie  defendant  to  an- 
swer, a  peremptory  writ  was  awarded.  See 
also  Joftnaoft  V.  Campbell,  S9  Tex.  HZ;  Eeudricka 
V.  Joknaon,4S  Miss.  644;  Clayttm  v.  MeWil- 
*liamt,  49  Mlss.  311;  State  v.  CaVaway  County, 
48  Mo.  228;  People  t.  Edtmnds,  l.l  Itarb.  529, 
19  Barb.  468;  People  v.  Hav>»,  86  Barb.  59. 

In  PeopU  V.  WendeU,  71  N.  Y.  171,  there 
was  an  application,  primarily,  for  a  peremp- 
tory mandamus  requiilag  a  county  treaRurer  to 
pay  s  claim  of  the  relator,  wbtcb  had  lieen 
audited  by  ttie  board  of  supervisors  of  tbe 
county.  The  papers  used  in  opposioe  the  mo- 
tion showed  quite  clearly  that  a  fraud  had 
been  perpetrated  upon  the  board  of  supervisors 
in  reference  to  a  considerable  portion  of  tbe 
claim,  and  it  was  also  apparent  that  another 
portion  of  it  was  allowed  without  any  author- 
ity or  sanction  of  law.  Tbe  order  denying  Uie 
application  was  afBrmed.  Recognizing  it  as  a 
settled  principle  that  a  remedy  by  perwiptory 
mandamus  cannot  be  invoked  unless  there  is  a 
clear  and  unquestioned  legal  right,  {People  v. 
Greene  County  Suprt.  64  N.  T.  600.)  it  is  yet 
observed  by  tbe  court,  subject,  however,  to 
the  fact  that  in  tbia  case  an  alternative  writ 
did  not  seem  to  be  desired,  that  it  is  the  duty 


dutf  he  maj  be  compelled  to  do  so  b7  mandamiis. 
Brown  v.  Crego.  32  Iowa,  498. 

Where  the  charter  of  a  city  makcn  It  the  duty  of 
the  treasnrer  to  pay  tbe  Interest  of  certain  txinds 
■when  It  Falls  dne  out  of  a  fund  provided  for  that 
purpose  such  payment  Isa  duty  specially  enjoined 
by  law  upon  the  officer  and  may  be  enforced  hy 
mandamus.  Meyer  v.  Porter,  65  Cal.  67. 

Where  a  statute  provided  for  the  raising  of  a  tax 
to  pay  Intcrcflt  on  boDda  and  directed  that  the 
money  should  be  received  and  paid  to  tbe  t>ond- 
holdera  by  commissioners  appointed  for  that  pur- 
pose, the  commissioners  may  be  compelled  by 
maDdaraua  to  pay  over  tbe  money  after  It  has  been 
rftlsedbylevyoftbetax.  People  v.  Mead,  2t  N.  T. 
114. 

Where  a  statute  makes  it  the  duty  of  the  county 
treasurer  to  pay  certain  claims  out  of  the  fine  and 
forfeiture  fund,  whenever  it  becomes  sufficiently 
large,  he  may  be  compelled  by  mandamus  to  per- 
form sacbduty.  Anaction  against  himpersonally 
or  UD  bis  official  bond,  white  they  might  afford  pe- 
cuniary compensation,  would  not  compel  the  per- 
formance of  such  duty.  Sessions  v,  Boyldn,  78 
Ala.  828. 

Where  a  ditob  oommlssloner  has  collected  assese- 
meota  for  the  oonstraotlon  of  the  dltoh  he  may  be 
compelled  by  mandamus  to  distribute  to  a  con- 
tractor the  amountdue  him  for  construction,  since 
that  Is  a  duty  imposed  upon  him  by  the  law  which 
provided  for  the  construction  of  the  ditch.  Inger- 
man  v.  State,  128  Aid.  235. 

Where  a  special  fund  is  provided  for  tbe  pay- 
ment of  a  certain  class  of  cliUmsand  a  claim  is  duly 
audited  aod  allowed  by  the  proper  tribuoal 
and  an  order  drawn  upon  the  treasurer  for  Its 
payment,  the  duty  of  the  treasurer,  unless  he 
can  tium  {some  error  or  fraud  on  account  of 
which  tbe  court  would  withhold  its  order.  Is  a 
miDJsterial  duty  to  pay  to  the  extent  of  the  fund; 
to  hold  otherwise  would  enable  the  treasurer  of  his 
own  motion  to  put  tbe  creditor  to  the  dtiey  aod 
tbe  district  to  the  expense  of  a  suit,  and  that,  too, 
agaluat  Its  will  and  order.  Portland  Stone- Ware 
Oo.  V.  Taylor,  17  H.  L  — . 

Where  the  statute  authorizes  Jiwtlcn  of  tbe  peace 
34L.R.A. 


to  draw  orders  on  the  supervisore  of  roads  to  pay 
for  work  done  on  tbe  highways  the  court  held  that 
mandamus  is  proper  to  compel  the  payment  of  or- 
ders, since  there  was  no  other  way  In  which  the 
moneymlfcht  be  collected.  An  iDdlotmeot  of  su- 
pervisors fur  neglect  of  duty  would  be  ineffectual 
and  no  action  could  be  brought  which  would  au- 
thorize the  levying  of  an  execution  on  the  town- 
ship treasury.  Com.  v.  Johnson,  2  BIna.  275. 

But  In  Kansas  It  has  been  held  that  although  the 
law  directs  the  county  commissioners  to  raise 
money  by  taxation  to  pay  county  bonds  and  the 
treasurer  to  pay  it  over  to  the  txind-holdcrs.  man- 
damua  will  not  lie  to  compel  the  treasurer  to  pay 
over  the  moucv,  since  a  suit  on  bbofflolal  bond  will 
afford  an  adequate  remedy,  and  afford  an  oppor- 
tunity to  t«8t  the  validity  of  tbe  bonds.  Btatev. 
McCrlllus,  4  Kan.  860. 

If  a  Judgment  has  been  recovered  on  the  claim 
there  would  seem  to  l>e  no  doubt  In  regard  to  tbe 
right  to  tbe  writ,  for  although  mandamus  will  lie 
against  a  city  to  compel  payment  of  a  Judgment 
against  It  (Chicago  v.  Sansum,  87  lU.  I8S;  Olney  v. 
Hax-vcy,  50  111.  464, 99  Am.  Deo.  8D0),  yet  if  the  money 
is  actually  In  the  treasury  the  simplest  proceeding 
would  seem  to  be  to  compel  the  treasurer  to  pay 
It  over. 

A  school  trustee  may  be  compelled  to  apply  funds 
of  tbe  district  in  his  hands  to  the  payment  of  a 
Judgment  recovered  against  the  district  for  serv^ 
Icesas  teacher.  State  v.  Oooprlder,  06  Tnd.  279. 

Mandamus  will  Issue  to  compel  payment  ftom 
the  treasury  of  interest  on  a  judgment  Jerome 
V.  Bio  Grande  County  Gomn.  18  Fed.  Rep.  879. 

Mandamus  will  issue  to  compel  payment  of  an 
order  drawn  f<w  satWactfamof  a  Judgtoent  against 
a  city.  Bank  of  California  v.  Shaber.  66  OoLaiS. 

In  tbe  fcdlowlng  cases  the  writ  baa  been  held  to 
be  propen 

Mandamus  may  leaue  to  compel  a  school  assessor 
to  pay  a  sohooJ  order.  Martin  v.  Tripp,  U  Mich. 
1B4. 

Mandamus  may  issue  to  oompel  payment  of 
cou  nty  warrants  legaUy  teaed  and  for  which  there 
are  funds  in  the  tveasurer*s  bands.  State  v.  Qaa* 

dy,  IS  Neb.  288. 
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of  the  court  tn  such  case*  to  see  that  the  rights 
of  the  relator  are  fallj  protected,  and  H  to  au- 
thorized to  direct  the  issue  of  an  allemadTe 
writ  in  cases  where  the  facts  relied  upoo  by 
the  relator  are  la  dispute,  or  where  the  parties 
wish  to  review  the  case  on  appeal,  or  upcn  the 
mszesiioD  of  either  party. 

above  authoriUea  hold  thiU  where  the< 
claim  of  tlie  relator  to  one  of  a  character  whose 
payment  the  law  imposes  on  the  county  or 
municipality,  and  it  has  been  audited,  and  or- 
dered to  be  paid  by  officers  bsving  the  author- 
ity lo  audit  it  and  order  its  p^ment,  a  county 
treasurer,  or  other  paying  officer,  should  not 
refuse  to  pay.  if  he  has  the  money  to  pay  it 
with,  unless  the  claim  to  for  some  reasonfraud- 
ulenl.  The  duty  topay,  where  the  paying  of- 
ficer has  the  fun'dsto  pay  with,  and  the  officers 
audiliQ»  and  orderiug  payment  have  acted 
within  the  scope  of  ihelr  powers  and  there  to 
no  fraud  attached  to  the  claim,  Is  merely  min- 
uiertot,  and  nuDdamns  will  lie  to  compel  its 
payment.  It  i&  true  the  rieht  to  tbto  remedy 
was  dqiibted,  though  not  decided,  in  People  v, 
Lawrertee,  6  inil.244,  but  such  rizbl  IsalQrmed 
in  the  labnr  New  York  cases,  li  the  claim  is 
not  one  of  a  cbaractor  payable  bv  the  county 
or  municipality,  or  if  the  boani  auditing  it 
and  ordt^ring  its  payment  bad  no  autbority  to 


do  so.  or  If  there  b  tnaiS,  (or,  H  may  be  aib- 
take,  ShU*  PuUuH  Owafy,  4  ]>QL  9U»» 
neither  of  which  conditions  to  pretended  to  ex- 
ist here,  the  paying  officer  should  refuse  topay 
it  It  to  true  that  Id  some  cases  the  right  to 
the  writ  to  put  on  the  ground  that  an  ordinary 
action  at  law  will  not  lie  against  the  county  or 
municipality  on  the  claim.  We  fail  to  see 
that  soch  an  action  against  the  county  Is  a  sof- 
ficent  remedy.  If  the  claim  is  lawful  and  has 
been  audited  and  ordered  paid  by  the  proper 
authority,  and  the  officer  whose  fuoction  it  to 
to  pay  has  been  furnished  with  and  has  the 
public  money  for  its  payment,  there  to  a  pal- 
pable Insuffidency  !□  a  remedy  which  wmild 
give  him  a  personal  judgment  against  the 
county  or  municipality,  to  be  followed  it  may 
be  by  a  mandamus  to  compel  tbe  levy  of  a  tax 
to  pay  tbe  same  in  case  tbe  money  tn  tbe  treas- 
ury diould  have  been  used,  or  there  was  not 
enough  to  pay  the  accrued  interest,  and  all  tbb 
too,  simply  because  an  officer  whose  duly  it  to 
to  pay  lawful  claims  sees  fit  to  refuse  to  do  hb 
duty.  The  holder  of  such  a  claim  has  an  im- 
meaiate  right  to  tbe  money  provided  and  bekf 
for  bia  payment,  and  a  remedy  which  imposes 
any  of  the  delay  indicated  and  its  attcndani ex- 
pense, is  entireir  inadequate.  A  remedy  which 
will  avoid  mandamus  must  be  both  speciflc  and 


AtownsUp  trustee  cannot  refuse  to  pay  an  or-  \ 
4er  drawn  on  1dm  br  a  supervisor  of  bl|^wa]F8  to  | 
par  for  work  done  thereon  where  hetuu  monoy  In 
hl&handsappUcabletoHBiiarmeDL  Potto  v.  State.  < 

llandamuB  to  tbe  proper  remedy  to  compel  tbe  j 
treasurer  to  pajr  warrants  surrendered  for  redemp-  i 
lion  as  provided  by  law.  Day  v.  Callow.  39  Vol. ' 
S03.  { 

Where  tlie  tow  provides  that  court  ofBocrsmay  j 
present  oertlflcates  of  tbe  clerk  to  the  county  treas- 
urer, and  receive  pay  for  tbelr  ser^-lces  in  case  of 
the  refusal  of  the  treasurer  to  recognize  and  pay  j 
tbe  amount  called  for  by  a  certificate,  be  may  be 
compelled  to  do  bo  by  mandamus.  Huff  v.  Knapp, 

ft  N.  T.  etk 

Where  tbe  treasurer  has  funds  sufficient  to  pay 
warrants  that  have  been  duly  drawn  on  bim  t>y 
the  proper  officers,  which  are  applicable  to  the 
payment  thereof,  and  such  warrants  were  Icaal 
claims  against  tbe  county,  mandamus  will  btsue  to 
compel  talm  to  pay  them.   Bush  v.  Gelsy,  IS  Or.  355. 

Wbere  tbe  common  council  bad  tbe  right  to  ap- 
propriate a  certain  amount  of  tbe  taxes  to  the  erec- 
tion of  new  schoolbouees  In  tbe  municipality  .until 
that  amount  was  expended,  the  treasurer  could  net 
question  Its  risht  to  draw  upon  the  funds  In  his 
hands.    Pie  roe,  B.  *  P.  HfK.  Co.  v.  Bleckweoo,  IB 

Where  the  treasurer  of  a  school  district  having 
funds  In  bia  hands  for  that  purpoeo  refuses  to  pay 
an  order  issued  in  full  compliance  with  tbe  provis- 
ions of  the  law  to  oonLractors  In  aatlsfactiOD  of 
(^Ims  lor  the  erection  of  a  schootbouse,  manda- 
mus will  lie  to  compel  him  to  do  so.  Maber  v.  Al- 
len rNeb.)  July  1,  Itfil. 

Df/cTWM;  trrftniiflr  or  intuiflelati  audit  or  warrant. 

To  warrant  the  laauanoe  of  mandamus  the  ctobn 
must  have  been  audited  In  the  manner  prescribed 
by  law.  People  v.  Board  of  Apportionment,  5S  N. 

Y.m. 

Payment  of  warrants  for  school  money  cannot 
be  oompelled  ualeas  they  ate  drawn  m  the  maoner 
required  by  tow.  State  V.  Bloom,  19  Neb.  MS. 

Mandamus  will  ootlmuti  to  compel  payment  of 
wumnts  which  have  not  been  drawn  ia  compU- 
'4  L.  K.  A. 


ance  with  the  requlremeoto  of  law.   Ftople  v. 

Klokke,S2  ULUL 

Where  the  tow  requires  a  claimant  to  procure  as 
order  from  the  boajnl  of  supervtsors  all'iwiiif  tbe 
claim  ttefore  Its  payment  by  the  treasurer,  manda- 
uuB  will  not  lie  to  compel  the  troaamet  to  pay  la 
the  absence  of  such  ordee.  Honea  r.  Xonroe 
County  Suprs.  63  Ufas.  171. 

Where  payment  Is  to  bo  made  by  warrants  drawn 
by  other  offioeisthe  treasurercannot  be  compelled 
to  pay  without  a  warrant.  People  v.  Fogs*  U  OtL 
358. 

A  treasurer  cannot  be  compelled  to  pay  precfoet 
bondri  except  upon  warrants  lasucd  by  die  county 
commisslonen.  Slate  v.  Thome.  9  Neb.  tS8. 

Wbere  tbe  Judgment  of  the  auditing  board  to  die 
fountlatlon  for  tbe  payment  of  the  claim,  and  tbe 
tow  prescribes  tbe  manaer  In  which  sucb  Judgiaent 
sball  be  reacl^  and  recorded,  payment  or  a  war- 
rant based  upon  a  Jud^rmeat  which  was  a  flagrant 
viototion  of  the  statutory  provMons  cannot  be 
compelled.  Bonea  v.  Monroe  Oountj  Sopil.  V 
Mlas.  171. 

A  treasurer  cannot  be  compelled  by  mandate  to 
pay.  a  claim  wbere  any  duty  Is  devolval  on  htm 
except  themere  ministerial  act  of  making  the  pay- 
ment The  validity  of  tbe  claim  and  the  amount 
due  roust  have  been  deBniiely  asocrtaincd  by  a 
competent  officer  or  tribunal  whose  decision  whtto- 
unappealed  from  Is  final  and  onnduslve  twfore- 
paymout  can  be  enforced  by  mandate.  Bnte  v. 
Snodgrasa.  96  Ind.  55a 

Where  the  amount  to  be  paid  to  not  dcllaileir 
ascertained  because  of  the  dllTerence  In  value  be- 
tween tbe  current  funds  and  the  foods  ta  wUoh 
the  order  Is  payable  the  mandamus  will  not  Isoe. 
Clayton  v.  McWlUiams.  49  Hiss.  S19. 

Payment  in  gold  coin  cannot  be  oompetled  wftnv 
the  only  funds  appbcable  to  tbe  payment  of  the 
claim  consist  of  l^raltendernoica.  PeopleT.Oook. 
38Cal.  656. 

Mandamus  aKalnst  the  treasurer  is  not  tbe  proper 
remedy  In  the  first  Instance  to  compel  payment  cf 
asohoolteaeher^i  wasea.  WooldiMge  t.  Oage,* 
111.187. 

Payment  of  a  claim  cannot  be  compeUad  onkm 

it  to  preaented  in  the  torn  required  Iqr  law.  Beoea. 
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adequate.  Balier  r.  <7(>An«im.  tupra;  Tapping, 
Mandamus,  16,  19;  High,  Eztr.  Legal  Rem. 

i%  9,  w-n. 

Tbe  oooteDtioa  that  the  relator  baa  anotber 
aafficlent  legal  remedy  is  answered  by  ibe  au- 
tkotitira  aud  obsetTanons  set  out  above.  This 
case  is  of  course  clearly  distinguishable  from 
those  holdiag  that  a  msodamus  will  not  issue 
to  compel  the  levy  of  a  tax  to  pay  a  warraot 
oi  order  of  this  character  without  putHDg  It  In 
ludgownt  State  r.  Clay  Oountg,  46  Ha  2S1; 
StaU  T.  BoUingtr  County  Ct.  Juatiee$,  46  Mo. 
475;  Statg  y.  I^aeinc.  61  Mo.  155;  Coy  v.  Lyotu 
Cttu  Gmneil.  17  Iowa,  1;  Ofia»o  t,  Morriton, 
40  Iowa,  6^0. 

We  are  not  called  upon  to  notice  the  dis- 
tinction made  between  cases  where  a  warrant 
is  payable  expresslT  out  of  a  particular  fund, 
and  those  where  It  u  not. 

The  return  "charges"  that  tbe  scrip  is 
spurious,  illegal  and  void,  and  was  issued,  and 
is  held  by  relator  without  valuable  considera- 
tion, such  charge  being  made  upon  tbe  basis 
of  an  allegation  that  "no  order  or  reaoliition 
appears  upon  the  records  ordering  or  authoriz- 
ing tbe  clerk  to  issue  or  sign  aafdacrlp  to relat* 
or,"  and  of  anoiber  all^ntion  that  on  the  first 
Monday  In  January,  Iw,  the  board  of  county 
oommuslonera  passed  an  order  "that  all  Brev- 


ard County  scrip  issued  between  January  1, 
m70.  and  January  1. 1880.  be  called  In,  and 
baaded  to  tiw  derk  of  the  board  for  tbe  pur- 
pose of  bdng  examined  by  the  board,  and  that 
all  scrip  found  to  be  good  suould  here-stamped, 
and  that  all  acrip  not  in,  or  before  the  board, 
by  the  first  Monday  of  March,  A.  D.  18tO, 
would  be  repudiated;  and  that  such  order 
MbovAd  be  published  up  to  March  1, 1660,  in 
the  "Orange  County  Beporter,"  and  also  be 
poat^  at  the  aeveralTOtlDg  preisiDcta  of  Brev- 
ard County.  The  canse  of  the  adoption  of  tbia 
order  Is  stated  by  the  respondent,  upon  infor- 
mation and  belief,  to  be  that  prior  to  tbe  year 
lt30.  a  large  amount  of  spurious  scrip  or 
orders  upon  the  Treasurer  of  Brevard  Coonty 
had  been  placed  in  circulation,  and  bad  been 
and  was  being  circulated  and  traosferred  by 
mM«  delivery,  "that  is  to  say.  it  appeared  that 
acrip  to  a  large  amount  bad  been  issued  with- 
out tbe  sancUoo  or  order  of  the  board  of 
county  commissioners  of  Brevard  County,  that 
this  iMt  appears  from  tbe  records  or  said 
county,  the  records  of  said  county  showing 
that  no  accounts  for  said  scrip  are  filed,  and 
no  account  is  filed,  wid  no  account  for  said 
scrip  was  acted  upon  or  approved  by  tbe  board 
of  coanty  commlsslonen  for  aaU  county,  and 
that  no  such  atxounts  were  audited  by  the 


where  tlie  law  requires  tbe  claim  to  be  passed  on 
by  tbe  board  of  county  oommlssioneiB  no  writ  can 
be  Issued  until  tbla  has  been  done.  State  v.  Puller, 

The  fact  that  tbe  persona  orderloff  psynient  of 
tbe  claim  ere  tie  fatto  offloen  merely  to  not  sutB- 
olent  to  Justify  tlw  treasurer  In  ref  uslnv  to  comply 
wltb  thtflr  order.  State  v.  Plilltwick.  6  Cent.  Bep. 
3(4,  Kl  N.  J.  L.  874. 

Tbe  fact  tbat  tbe  title  to  ofBoe  of  the  de  faato 
officer  wbo  signs  a  hlfrhwity  warmnt  Is  disputed 
wlU  QOt  prevent  the  tesuanoe  of  a  maadamos  to 
compel  payment  of  tbe  order.  School  DIst.  No.  S. 
of  Tallmadse  Twp.  v.  Boot,  61  Hlcb.  873. 

An  order  drawn  by  tbe  acting  board  of  directors 
of  a  school  district  must  bo  honored  by  tbe  treas- 
urer. He  cannot  refuse  payment  by  claiming  tbat 
they  were  not  the  d«iure  offlcen  snd  had  no  right 
to  hire  the  teacher  for  the  paymentof  whose  aabur 
tbe  order  was  drawn.  Case  v.  Wrealer,  4  Ohio  St. 
SO. 

Tbe  mere  fact  tbat  two  commissioners  out  of  a 
board  of  five  bad  ceased  lo  aiit  will  noc  Justify  tbe 
tTMisurer  In  ref  iisbiK  to  pay  orders  drawn  by  tbe 
other  three  where  tbe  statute  oreathig  tiie  board 
oonlaloed  no  provision  lor  tbe  fiUtntf  of  vaeandoe. 
People  V.  Palmer,  fif  N.  T.  ^8. 

Atmntt  fwna$. 
Want  of  funds  Is  a  oompt^  answer  to  an  appli- 
cation for  a  mandamus  to  require  the  assessor  itf  a 
school  district  to  pay  a  warrant  drawn  on  him  In 
favor  of  a  school  teacher.  People  v.  Frlnb,  38 
Htcb.  96. 

TIte  mandate  will  not  compel  payment  of  a  larger 
amount  than  Is  In  the  treasurer^  hands  appUcalde 
to  tbe  claim.  Day  v.  Oatlow.flPCa).  Ctn. 

Wbere  the  treasurer  is  by  law  directed  to  pay 
warrants  In  the  order  of  their  date  mandamus  wlU 
not  issue  to  oompoj  bim  to  pay  an  order  where  ho 
onswen  tbat  tliwe  are  older  orders  on  tlie  books 
wUoh  wilt  more  than  exhaust  the  money  In  bis 
hands.  Ultchell  V.  Speer,  80  Ga.  60. 

Wbere  the  money  to  the  credit  of  tbe  special 
fund  out  of  whlcb  payment  Is  desired  was  not 
togallr  plaoed  there  the  mandamus  will  not  Issua 
Pao^  V.  Bast  Bactnaw, «  Hli^  m 
14L  B.A, 


Where  Ibe  charter  of  tbe  city  authorises  a  fund 
to  tie  raised  by  an  annual  tax  for  tbe  payment  of 
the  current  expenses  of  administration  not  inelud- 
inv  payments  on  account  of  oi^  bonds,  a  oourt 
cannot  tor  mandamus  require  sacb  fund  to  be  ap< 
prooriated  to  tbe  payment  of  tbe  bmid.  Bsst  St. 
Louis  V.  United  States,  UO  U.  &  sn,  SB  L.  «d.  laiL 

Where  a  statute  providea  tat  the  fonnaUon  tfl  a 
fund  by  tbe  money  tat  redemption  from  tax 
sales  which  shall  be  held  in  trust  for  tbe  holders  of 
the  oertiflootea.  If  tbe  claim  under  a  partioular  cer- 
tificate is  by  mistake  paid  to  tbe  wrong  person, 
wbo  obiims  it  as  matter  of  right,  mandamus  will 
not  Issue  In  favor  of  ttie  rightful  claimant  to  com- 
pel tbe  officer  to  pay  bIm  tbe  amount,  since  the 
rund  bos  l)een  depleted  I>y  tbe  prior  payment. 
People  V.  O'Keefe.  1  Cant  Bep.  720, 100  N.  7.  S72. 

HondamuB  should  not  issue  to  compd  tbe  treas- 
urer to  pay  a  claim  wbere  the  funds  out  of  which 
It  was  payable  have  l>een  expended,  although  the 
expenditure  may  have  bean  wrongful  Uoe  v. 
Walker,  44  Iowa.  4Sa 

But  in  Willlamsport  v.  Oom.  BO  Pa.  486,  tbe  oourt 
granted  s  mandamus  to  compel  tbe  dty  treasurer 
to  pay  over^due  interest  on  ctty  t>onds,  altbongh 
tbe  money  In  bis  ttands  for  that  purpoae  had  been 
appropriated  by  the  city  council  to  other  usee,  it 
not  appearing  tbat  tbe  amount  tbua  withdrawn 
from  tbe  treasury  was  at)9oluidy  needed  for  tbe 
ordinary  expenses  of  the  city. 

So  It  has  been  held  tbat  the  fact  tbat  the  treas- 
urer has  tbrougb  inadverteoceor  miaappreheDslon 
of  duty  paid  tbe  fund  toanoUwr,  who  baa  no  claim 
upon  or  right  to  tbe  fund,  will  not  be  a  defense  to 
on  application  for  tbe  wrlL  People  v.  Johnson, 
UD  m.  6(3,  ae  Am.  B^  63. 

FVoud;  megalUji  of  etaim. 

It  the  subject  matter  of  an  account  t>e  within  the 
jurisdiction  of  a  board  of  supervisors,  and  they 
allow  It,  the  oonnty  treasurer  has  no  rigbl  to  re> 
fuse  payment  on  the  ground  tbat  tbe  allowance 
was  too  much  or  was  made  npon  insufficient  evi- 
dence. Poopie  V.  Barle,  <7  How.  Pr.  468;  People  v. 
lAWience. «  Hill.  244. 

But  where  aupervlsots  exceed  tbedr  Jurisdiction 
by  allowing  a  claim  by  a  Judge  for  expenses  in 
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Flobidi.  BvPKEm  Ooubt. 


Jax., 


auditor  of  said  board  t>f  county  comtnisslonetB, 
and  that  said  board  of  county  commiasiooers 
never  issued  said  scrip,  or  auUiorized  tlie  same 
to  be  issued;"  and  tbe  purpose  of  ttie  order  is 
charged  to  have  been  "to  protect  tbe  county 
from  being  defrauded  by  tbe  payment  of  such 
fraudulent,  spurious  and  illegal  scrip." 

Tbe  charge  tbat  tbe  scrip  is  spntioua,  ille^l 
and  void,  ia  a  mere  conclusion  of  law.  and  in- 
siifflcfent  as  a  reluro  (Higb,  Extr.  Legal  Rem. 
$  472);  aad  tbe  charge  tliat  it  was  issued  and  is 
lield  wittiout  valuable  consideration  is  also  iu- 
sufflcient  in  law,  it  being  made,  not  as  an  in- 
dependent  or  positive  avermeot  of  sucb  fact, 
but  as  an  inference,  argumeot,  or  conclusion 
of  law  drawn  from  or  based  upon  allegations 
which,  aa  appeara  in  the  preceding  para^ph 
of  this  d^nion,  in  no  wise  support  tbe  infer- 
ence, argument  or  conclusion;  and  for  this  rea* 
son  the  charge  or  averment  is  insufficient. 
Hifih,  Extr.  Legal  Rem.  g  472.  Unvatrant- 
oble  inferences  do  not  constitute  of  themselves 
a  defense,  whether  the  facts  from  which  tbey 
are  drawn  tte  a  defeofe  or  not.  It  is  of  course 
altogether  immaterial  tbat  the  relator  may  not 
liold  these  warrants  for  a  valuable  considera- 
tion, if  it  be  that  tbey  were  issued  for  one,  and 
are  otherwise  legal.    It  Is  not  properly  denied 


detendfaiB  hlmseir  io  ImpeaotameDt  prooeedfnga, 
wliicli  datm  was  not  a  oountr  ctMrset  tbe  tnas- 
urer  oouM  not  be  comoeJled  ^  mandamos  to  paj 
tbe  warrant  People  v.  Lawrence, «  HUi,  241. 

Wbore  tbe  board  of  supen-teora,  in  violation  of 
Ha  powers,  Inoreases  tbe  salair  ol  a  Judge  and 
then  draws  an  order  on  tbe  county  treasurer  for 
tbe  pormeat  of  Gte  Increased  salary,  tbe  treasurer 
may  properly  refuse  to  pay  it.  People  v.  Bdmonds, 
19  Darb.  448. 

If  me  demand  was  not  leffaUy  cbarfreabte  agalnat 
tbe  oountr  it  Is  >  Kood  defense.  Ibller  T.Hyde, 

80CaJ.6H. 

So  the  tzeasurer  will  not  be  oompelled  to  pay  tbe 
warrant  where  tbe  papers  show  on  their  face  that 
a  fraud  was  perpetrated  upon  tbe  tward  of  super- 
Tlson  in  teferenoe  to  aooiwldcrabh)  portion  of  Uw 
clahn,  and  tbat  aootlier  portion  was  allowed  wltb- 
vat  any  aatbortty  or  sanction  of  law.  People  v. 
Wendell,  71  N.  T.  ITL 

Mere  aJlegatlons  of  fraud  «id  mtsrepresmtathms 
and  lack  of  autborltj  wfll  not  prevent  tbeissuanoe 
ofthewrlt.  TobavetbatetTectfttetsmnstbestated 
from  wblofa  such  oonoluslons  olearly  appear.  Hen> 
drlokB  V.  Johnson,  46  Hiss.  044. 

Payment  of  claim  Cor  Ughtinff  tbe  streets  of  a 
borough  will  not  be  oompelled  wbere  there  was  no 
ordlnanoe  auttoriilng  Om  expendftare  and  Uie 
chief  executive  bad  directed  tbe  treasurer  not  to 
pay  the  order  because  It  was  lll^al  and  void  and 
the  validity  of  tbe  olaim  was  denied  under  oath. 
Com.  r.  Buchanan,  S  Kulp,  £17. 

Wbere,  by  reason  of  oompltoatlon  or  of  eztcane- 
oii?  ctrcumBtancee  not  spectttcally  provided  for  hy 
statute,  a  wclt-deflned  doubt  arises  either  as  to  tbe 
riffht  of  tbe  applicant  Ut  receive  tbe  fund  or  the 
duty  of  the  otBoer  to  pay  It  out,  mandamus  Is  not 
the  proper  remedy.  The  right  in  suob  case  being 
doubtful,  the  claimant  must  resort  to  bis  own  ap- 
propriate remedlof  to  determine  It.  People  v. 
Johnson,  100  III.  543. 89  Am.  Bcp.  08. 

Tbe  order  Is  sufBciently  doubtful  to  prevent  tbe 
Issuance  of  the  writ  wbere  the  commissioners  were 
sued  Individually  and  drew  the  order  to  bave  the 
fe<>s  for  defendlngthe  Bult  paid  out  of  tbe  county 
funds.  Crawley  v.  MershoD,  81  Oa.  384. 

Wbere  a  statute  ordering  a  compulsory  arMtra- 
14  L.  R.  A. 


that  tbey  were  so  Issned,  nor  U»i  thw  are  b<» 

held. 

Tbe  allegation  tbat  no  order  or  resotutioa 
appears  upon  tbe  records,  meaning  of  course 
the  records  of  the  board  cf  county  commis- 
sioners, ordering  or  authorizing  tbe  clerk  to 
issue  or  sign  this  scrip,  "to  relator,"  is  so  eo- 
lirely  insuffldent  defense  to  a  recovery  on  tbe 
scrip  issued  to  the  relator  directly,  as  it  fs  to 
that  issued  to  Shiver  If  we  may  ignore  tbe 
words  quoted,  which  oooflne  the  averment  to 
tbat  issued  to  the  relator  indiTidually.  If  be- 
fore the  issue  of  tbe  scrip  tbe  county  commis 
siouers  by  an  order  or  resolution  duly  eotcvd 
upon  their  records,  if  sodi  entry  was  neceesary 
{Johnwn  v.  WakuUa  Oniii^y.  26  Fla.  — \  or 
otherwise  (tf  tbe  entry  was  unnecesaary).  duly 
approved  the  accounts  upon  which  it  was  is- 
sued, the  fact  tbat  no  such  order  or  resolution 
appeared  at  the  time  of  Uie  application  for  tbe 
writ  of  mandamus,  or  at  the  time  of  the  sigo- 
ing  or  filing  of  tbe  return,  is  not  fatal  to  tbe 
validity  of  tbe  scrip.  Its  averment  is  not  in- 
compatible with  tbe  fact  tbat  such  an  order  or 
resolution  was  legally  passed  and  duly  entered 
upon  tbe  records;  nor  is  it  tantamount  to  an 
allegatioD  that  no  such  order  was  ever  passed 
or  entered.   The  facts  necessary  to  make  it  so 


ttoo  Is  of  doubtful  construotkm.  and  ibe  legal 
zigtat  under  Itk  notelear,  and  mnawaid  Is  made 
to  which  proper  objections  are  stated,  tbe  party 

olalmlog  Its  enforcement  against  tbe  dty  must  use 
tbe  ordinary  remedy  of  action  on  tbe  award  and  Is 
not  entitled  to  a  mandamus.  State  t.  Jeraey  Gty 
Board  of  F.  *  T. »  N.  J.  L.  681. 

So  where,  for  tbe  purpose  of  detarmtnlng  tbe 
validity  of  claims  for  extra  work  done  on  tbe 
highways,  the  statute  provides  for  tbe  appoint- 
ment of  a  referee  and  an  examinatkm  of  a  claim 
him,  and  dtaeots  that  In  case  his  report  fn  taror 
of  tbe  olalm  Is  oonflrmed  by  tbe  eourt  tbe  olty 
sliall  pay  It,  tbe  payment  will  not  be  enforced  by 
mandamuB,  but  the  proper  course  Is  action  upon 
the  report  of  the  referee.  Sbite  v.  Jersey  City 
Bo«rdotFinanoe,41N.  J.  L.18S. 

Wrong  claimant. 

The  writ  can  only  Issue  In  favor  of  tbe  one  to 
whom  tbe  claim  Is  payat>le.  Hence  wbere  a  josdoe 
of  tiw  peace  drew  an  order  fbr  fees  due  to  the 
prosecuting  attontey.  sheriff,  wltneasea,  etc.,  be 
could  not  compel  payment  of  them  to  falmsetf. 
Cook  V.  Peecham.  SO  Vt.  231. 

Tbe  proper  relator  in  mandamus  to  compel  an 
offloer  to  pay  an  order  drawn  on  htm  la  the  bolder 
of  tbe  order  and  not  the  person  wtao  draw  It. 
State  V.  Baben,  S  Wis.  lOL 

Other  deferua. 

Hie  treaimrer  cannot  be  compcnedto  pay  a  war- 
rant not  yet  drawn.  State  v.  Hound,  21 1«.  Ana. 

8SS. 

An  unauthorized  order  of  the  county  conunis- 
sionera  not  to  pay  tbe  warrant  Is  not  an  answer  to 
an  application  for  the  wrlL  Thomas  v.  Smith.  1 
Mont.  ZL 

Mandamus  will  not  Issue  to  enable  one  creditor 
to  got  a  preference  over  another  by  directing  tbe 
treasurer  to  pay  a  claim  out  of  funds  not  yet  re- 
ceived by  bbn.  State     Burbank.  S  Ia.  Ann.  SS& 

Wbere  tbe  judgment  of  the  audtttng  iMard  Is  tbe 
foundation  for  tbe  payment  of  the  claim,  and  not 
the  warrant,  tbe  absence  of  a  seal  from  tbe  war- 
rant will  Dot  Justify  a  refusal  to  pay  it.  Honea  v. 
Monroe  County  Supts.  88  Miss.  ITL         H.  P.  F. 
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should  b«ve  been  etsted  In  tbe  return.  Tbe 
rules  gOTCnIng  tetaras  in  mandaoius  do  not 
permit  ub  to  supplement  tbeir  statement,  by 
either  inference,  intendment,  or  otherwise;  all 
of  ibe  fucts  relied  upon  by  tbe  respondent  must 
be  aldteil  witb  such  precision  and  certainty 
tbat  tbe  oourt  may  be  fully  advised  of  all  tbe 
particulars  necessary  to  enable  it  to  pass  upon 
tbe  safflciency  of  the  return.  Ftflk  0>uiity 
Gmn.  V.  Johnson,  21  Fla.  578;  State  t.  Jack- 
mmsilU.  23  Fla.  31;  High,  Bxtr.  Legal  Rem. 
^§  470,  472.  474. 

An  order  or  resolution  like  that  pa&scd  by 
tbe  board  of  county  commissioners  in  January', 
16H0,  is  not  a  defense  to  tbe  payment  of  an 
oblI|!alIon  of  a  county,  nor  will  its  publication, 
in  accordance  vitb  directions  contained  in  it, 
render  it  so.  It  is  to  be  observed,  however, 
tbat  neither  the  return  nor  tbe  entire  record 
informs  us  tbat  there  was  any  publication  of 
tbe  order,  or  even  that  tbe  relator  had  notice 
of  it  County  commissioners  cannot  impose 
on  the  holders  of  prior  claimaof  this  character 
assiast  a  county  tbe  presentation  thereof  for 
tbe  mere  purpose  of  an  examination  and  in- 
doraement,  nor  make  it  a  condition  of  their 
validity  or  recognilion.  Their  non-presenta- 
tion under  tbe  resolution  in  of  itself  no  bar  to 
their  recovery,  nor  to  the  proceediogs  now  be- 
fore us,  and  this,  too,  no  matter  how  much 
other  scrip  may  have  been  issued  durinfc  (he 
same  period  without  being  duly  audited,  or 
without  the  order,  sanction  or  approval  of  the 
board  of  county  commissioners  or  of  other 
leftal  authority,  aod  had  been,  and  was  being, 
circulated  in  tbe  manner  alleged,  nor  tbat  tbe 
fact  of  such  unauthorized  issue  appears  from 
the  records  of  the  county.  The  statement 
made  in  tbe  retnm.  of  DMcaaaeBleadinp;  to  the 
adoption  of  the  les^ution  in  question,  fails  to 


show  that  the  particalar  scrip  now  sued  upon 
was  issued  in  the  manner  stated,  and  thisscrip 

is  consequently  not  affected  by  such  statement. 
Tbe  inflrmities  of  any  other  warraDls  or  claims, 
whatever  such  inflrmities  may  be,  or  bowevir 
great  is  the  quantity  of  such  warrants  or  claims, 
cannot  be  cxtendeu  by  argument,  inference,  or 
IntcndmCDt  to  these. 

Tbe  return  also  charges,  upon  information 
and  belief,  that  the  scrip  is  not  shown  by  the 
records  of  the  county  of  Brevard  lo  begcniiia**, 
and  based  in  accordance  with  law  and  fur  a 
full  and  valuable  consideration  inuring  to  the 
county,  and  that  hence  it  is  spurious  and 
fraudulent,  and  issued  In  total  disregard  of  law 
and  without  valuable  conaideratiOD.  What 
has  been  said  above  upon  practically  similar 
allegations  of  this  return  is,  upon  the  authorl> 
ties  there  cited,  applicable  to  this  attempted 
defense  and  conclusive  of  its  insufficiency. 

Cerl^n  charges  or  allegations  of  the  return 
an  made  on  iuformaiion  and  belief.  We  do 
Dof  think  this  the  proper  form  of  averments  in 
f>ucb  pleadines  {State  v.  Sumter  Count//  C'<»urs. 
33  Fla.  1);  but,  as  in  tbe  cane  just  cited,  do  not 
hold  the  return  insufficient  merely  on  tbat 
ground. 

Tbe  point,  as  to  delay  in  instituting  this  pro- 
ceeding, should  have  been  made  by  tbe  plead- 
lags  in  tbe  lower  court.  It,  if  apparently 
good,  mieht  have  been  satisfactorily  answered 
there,  had  this  course  been  pursued.  Logan 
v.  S/ade{Flo.)  10  So.  Rep.  33. 

The  peremptory  writ  commands  the  pay> 
ment  oi  the  warrants,  identifying  them,  and 
stating  their  affgregate  amount,  $150.  as  it  is 
staled  in  tbe  alternative  writ.  A  reference  to 
a  master  was  neither  necessary  nor  proper. 

The  judgment  i*  aprmed. 


TEXAS  SUPREME  COURT. 


FORT  WORTH  ft  DENVER  CITY  R 
CO.,  Appt,, 

9. 

John  ROBERTSON,  by  Next  Friend. 


.Tex. 


.1 


1.  MgMrbag  nwfkgtamed  and  insecore 
■Salnrt  aceldeBts  &  tans-table  which 


Is  alttiated  in  ma  open  »nd  meeeMlble 

place  where  obtldren  are  In  tbe  hatnt  of  golotr 
for  amusement  with  tbe  kaowledsre,  actual  or 
constructive,  ol  defendant's  servants  Is  n^li- 
geoce  which'  will  render  a  railroad  company  lia- 
We  for  injuries  received  in  ooosequenoe  of  it  by 
a  boy  seven  years  old,  while  playiog  upon  the 
tam^table. 

8.  Dinsiniahed  eapaglty  to  perform 


VOTM.~-IAabaUy  of  roAvwifs  for  infuriet  to  eMUrcit 
traspatting  on  tum-tabU. 

W/un  reeoonlzed. 

The  prtnotple  onderlylnff  UabiUty  fn  these  oases 
b  well  stated  l>y  Bay  In  his  work,  "NeRtlsenoe  of 
Imposed  Duties,  fersonal.**  p.  Sft.  "If  an  aot  yoo 
■re  ooDtemplatloir,  rifctat  In  Itself,  win  Ukely  oanse 
someone  to  expow  bimsell  to  daoRer,  wbfob  be 
does  not  antlolpaie.  It  Is  yotur  duty  to  take  care 
tbat  snob  exposure  4oem  not  prove  Injurious  to 
Um.  In  dctenDlnlna  the  question  whether  the 
act  will  Induce  suob  exposure,  ft  Is  your  duty  to 
oonslrler  the  motives  and  hnpulaea  ttiat  tnduoe  ac- 
tion by  others,  who  are  likely  to  be  influenced  by 
yonraet.  If mennaybemlsledintbetrjudsment 
by  your  act,  you  must  take  measmes  to  warn 
them,  or  to  avoid  Jnlorlng  them,  by  proper  oare. 
If  children  from  their  own  OUIdlsh  instlncta  and 
14  L.  R.  A. 


enrloeley  may  tM  led  Into  daiDter,  each  care  Is  due 
them  also." 

Aa  a  further  reason  why  railroad  companies 
should  be  held  liable  in  tht»e  oasee.  it  Is  eaggesbed, 
IQ  "Wood^  Railway  Law,"  p.  use.  tiiat"  railway 
oonpanles  do  not  boM  tlieir  property  by  precisely 
tiie  same  temire  as  an  Indlvldiial  does;  tbey  ure 
quasi  pabUc  corpora tkma  and  by  a  speolea  of  com- 
mon oODsent  wbloh  may  be  said  to  amount  to  a 
una  so.  people  enter  upon  tbeir  traokg  and  frroundo 
with  nearly  tbe  same  freedom  that  tbey  do  upon 
imtdto  gronnds,  and  wltbout  feeling  tiiat  tbey  are 
trespassers.  While  this  mqr  not  be  done  as  a  strict 
matter  of  legal  right,  yet  It  Is  idle  to  say  that  per* 
mlttJng  Bucb  use,  iniowingly,  and  without  objec- 
tloD.  they  nevertbelesB  have  tbe  right  to  expose 
fluoh  quasi  lloenseea  to  any  spnelestf  danger  tliey 
may  obooae  to,  partlouUrly  those  not  competent 
to  judge  of  tbe  danger,  wlttaont  hunmlng  UabUl^ 
for  the  oonaeqiwces." 
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TSXAS  SUFRBHB  OOUBT. 


ipft-"!!^  labor,  as  dlstbigulabed  from  Ion  of 
earalns  power  by  any  Ul>or.  manual  or  others 
wtoe,  mar  properiT  be  ooiwldered  br  the  jury  In 
detemunlDir  the  dama«rea  to  be  awarded  for  a 
personal  tnjurjr  to  a  boy  wbo  hiu  adopted  no  par* 
tloular  oalllog  or  trade  for  bla  life  work. 
8.  Tern  thooaand  dollars  is  not  an  «z- 
ossslve  amoont  to  be  awarded  aa  damages  to 
a  hor  wbo  br  teaaon  of  defendant's  negllgenoe 
was  compelled  to  remain  In  bed  for  five  months 
sufferlnfT  muob  pain,  and  lost  one  kv  ratlrdy, 
while  the  other  was  much  weakened  and  ren- 
dered less  useful. 

aune  16, 1801.) 

APPEAL  by  defendant  from  a  judi^neDl  of 
the  District  Court  for  Wichita  Ck)uoty  In 
favor  of  plaintiff  in  an  acUou  brought  to  re- 
coTer  damages  for  personal  Injuries  alleged  to 
have  resulted  from  defendant's  n^Iigenoe. 

The  facts  are  stated  In  the  commlastonen' 
optoion. 

Mr.  J.  M.  O'Niell  for  appellant. 

Mfm-t.  O.  e.  Randall  and  W.  W.  WU- 

kins  for  appellee. 

Qarrett*  filed  the  following  opinloD: 
This  salt  was  brought  hj  John  RobertsoD,  a 
minor,  by  next  friend,  against  the  Ft.  Worth 
&  Denver  City  Railway  Company,  to  recover 
damagra  for  personal  injuries  sustained  by 
the  t'Toioliff  while  playing  on  the  tum-table 
of  the  defendant.  Appellee  was  a  boy  seven 
years  of  age  at  tbe  time  of  the  accident,  which  I 


occurred  July  U,  1687,  and  is  lepKsentad  fn 
this  suit  Q.  G.  Randan,  as  next  frirod. 
Upon  trial  by  a  ^oiy,  a  verdict  was  retaraed  la 
favor  of  tbe  plaintiff  for  damages  assessed  at 
110,000,  and  jodgmeot  was  rendered  by  the 
court  for  that  amoDUt.  Appellant  relies  apoo 
three  assfgnmeDts  of  error  for  a  reversal  of  tbe 
judgment  below. 

1.  "The  court  erred  to  the  third  paragraph 
of  its  charge  by  submitting  to  them  tbe  ques- 
tion  whether  the  defendant's  agents  and  serv- 
aots  knew,  or  by  tbe  use  of  reasonable  dili- 
gence might  have  known,  that  defendant's 
tum  Uble  was  situated  in  a  public  place  where 
children  were  likely  to  go,  and  wen  in  the 
habit  of  going,  tta  tbe  purpose  of  amnannent, 
because  there  was  no  evidence  that  the  turn- 
table was  situated  where  children  were  likely 
to  no  evidence  that  children  were  lo  the 
halnt  of  going  there,  and  no  evidence,  if  cbil 
dren  were  likely  to  go  there,  or  were  In  tbe 
haUt  of  going  there,  that  defendant,  its  agents 
or  servants,  knew  It."  Tbe  ubarge  complained 
of  was  as  foUowa:  "(8)  If  you  find  that 
defendant's  tum-table  was  located  Id  a  public 
place  where  children  were  likely  lo  go.  and 
where  tbev  were  in  the  habit  of  going,  for  ilie 
purpose  of  amusement;  and  if  such  turn  table 
was  left  untotened  and  unguarded,  was  adas- 
gerous  piece  of  machinery;  and  if  defendant's 
agents  or  servants  knew,  or  by  the  use  of  res 
sooable  dflteence  might  have  known,  such 
facts;  and  if  defeodaat's  agents  and  servants 
left  said  turn-table  unfastened  and  unguarded; 
and  if  the  evidence  shows  that  in  so  leaving 


Tbe  pioneer  '*  tum-table  case**  was  an  aotlon  In 
the  United  States  Clroutt  Court,  DIstriotof  Nebras. 
ka,  to  recover  for  peisonal  injuries  received  by  a 
oblidsix  years  of  age  while  playlnff  upon  Uie  de- 
fendant's turn-table.  Upon  the  first  trial,  which 
resulted  la  a  diBatrreemeat  of  tbe  Jury,  Dundy. 
oharged  the  Jury  that  "It  the  tum-taUo  was  a 
heavy  and  dangerous  ouchlne,  and  in  a  public 
place  where  ohUdrea  were  In  the  habit  of  solng  to 
play  upon  It  with  tbe  knowledge  of  defendant  or 
Its  servants,  then  It  would  seem  to  me  to  be  neces- 
sary to  protect  it  In  some  way,  either  by  fanteniOR 
it  or  by  onoloslng  tbe  same;  but  tf  It  was  remote 
from  plooea  of  public  resort,  or  if  the  defendant  or 
Its  serrants  liad  no  knowledge  of  the  boys  going 
there  to  play  upon  It,  so  that  no  danger  could  be 
rensonably  apprehended  from  It,  eren  though  It 
may  have  been  In  ttie  open  ptairle,  I  do  not  think 
such  diligence  should  be  required  of  tbe  defend- 
ant. 8o  tbe  degree  of  dlligenoe  Id  suoh  a  ease 
would  greatly  depend  upon  the  locality  In  which 
'  Che  tum-table  might  be  found."  Btout  v.  Sioux 
City  ft  P.  B.  Co.  8  DUL  m,  U  Am.  L.  Beg.  V.B.m. 

OpoD  tite  second  trial,  Dllloo.  In  charging  tbe 
Jury  followed  practical  1;  tbe  charge  given  In  the 
prevlouB  trial  emphasizing  scienter  as  an  element 
of  defendant's  UablUty.  Ue  said,  "If  the  defend- 
ant did  know,  or  had  reason  to  believe,  under  the 
olrcumstancesof  tbe  case  [that]  tbe  children  of  tbe 
pUoe  would  resort  to  the  tum-table  to  play;  and  If 
tbey  did  tber  would  or  might  be  injured,  then,  tf  It 
took  no  neans  to  keep  Uie  children  away,  and  no 
means  to  prevent  aeiddents.  It  would  be  gotltr  of 
negtlgenoe.  and  would  be  answen^rie  tor  danmges 
caused  to  children  by  such  oegligencs."  Btont  r. 
Bloux  City  ft  P.  B.  Go.  S  DUL  flH. 

The  Bubmlasloo  of  tbe  queatton  at  defendant's 
negllgenoe  to  tbe  Ji»y  although  there  was  oo  dis- 
pute as  to  tbe  lisets,and  tbe  ohargegtveD  1^  tbe 
trial  court,  waa  approved  by  tka  Supnsw  Oourt 
14  L.  a  A. 


of  tbe  United  States  on  appeal  fSlonx  City  ft  P.  B. 
Co.  V.  Stoat.  84  U.  S.  17  WalL  657,  SI  L.  ed.  Ttf>:  and 
It  was  h^  that  tbe  company  was  llaUe,  notwttk- 
standing  the  child  was  technically  a  traspaser. 
There  was  an  express  disclaimer  of  any  claim  of 
oontributory  negUgeooe  In  this  ease. 

A  railroad  c»mpany,  knowing  that  Its  turn-table 
was  attractive,  and  when  in  motion  dangerons  to 
young  children,  and  that  many  children  resorted 
to  it  to  play,  waa  negligent  In  IsavlDg  tbe  same  un- 
fastmed  and  unguarded,  so  that  it  could  be  eadly 
revolved,  and  is  liable  for  injuries  resulting  from 
Its  neglects  Kelfe  v.  Hllwaukee  ft  St.  P.  R.  Oou  tl 
Hion.  807, 18  Am.  Rep.  8B8. 

The  case  of  Nagel  v.  Hinourl  Pac.  R.  Co.,  ?S  Ho. 
flSS,  involved  almostthaldentloalfaotsss  the  Stout 
Case,  and  the  oompany  was  beM  liable,  notwtlk- 
standlng  tbe  (act  that  Oo  tun-lable  was  being  is- 
volved  by  other  ohlUran,  who  wees  plarlnr  npon 
It  at  tbe  time  the  Injury  ooonrred.  Bo,  too,  Banect 
T.  Southem  Pao.  R.  Co.  UCU.  SB. 

The  Stout.  and  Nagel  Oases  wereapproved 
in  Harrinwn  v.  Pittsburgh,  C.  ft  St.  L.  B.  Co.,  • 
West.  Kep.  438, 44&.  46  Ohio  St.  11,  a  case  of  Injury  to 
a  child  by  a  torpedo  left  exposed  in  Ka  statioa 
yard.  It  Is  there  said:  "It  wiU  be  foandbyanex- 
ambution  of  tbe  oases  in  wtili^  eonsideratlOQ  It 
given  to  this  snbjeot  ttwt  there  Is  In  teailty  no  In- 
vttsHon:  and  tt  to  taaidled  from  aUgbt  otrenm* 
stanoesand  generally  from  tbe  fact  tfaatotalldM 
following  tbeir  incUoatiooa  go  upoo  and  into  «x- 
poaed  and  tteqoented  objecta  and  ptamss.** 

Tbe  doctrtneof  KeSe  V.  miwaukne  ft  St.  P.  B.  Od.. 
is  approved  by  tbe  Supreme  Court  of  JxtuMaaa  Is 
WcsterlMd  v.  Levto. «  La.  Ann.  — ,  noi,  bowsver. 
stunMaldeeaseb 

A  railroad  oompaoy  to  liabie  tor  injnrtes  recetred 
by  a  boy  while  playing  upon  tts  tum-table  Mt 
without  looks  or  fastenings  or  guards,  situated 
laaathsn  bate  a  mile  ftsm  a  popoloaaettgrto  an 
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ihe  same  unfastened  and  unguarded  tbey  were 
guilty  of  that  want  of  Care  wblcb  a  reasooably 
prudent  person  would  have  exercised  under  the 
same  circnmBtaDces  to  iveTeot  hijuj?,— then 
tht7  are  guilty  of  negligence,"  etc  There  was 
«Tidenoe  sliowiag  that  the  turn-table  was  to 
the  town  of  Wichita,  near  the  railroad,  and 
sot  far  from  the  business  poition  of  the  town. 
It  was  In  an  open  and  unlnclosed  place,  where 
people  were  In  the  habit  of  passing.  There 
was  nothing  to  prevent  free  access  to  the  place. 
It  was  sbowD  that  children  had  frequently  re- 
sorted there  to  play  upon  the  tum-tttble,  and 
that  accidenis  had  happened  there  before  tbe 
pi 'intiff  was  Injured.  "Tbe  entry  nn  such  a 
place  was  not  a  trespass  in  a  child  which  would 
deprive  it  of  the  right  to  recover  for  an  Injury 
resulting  from  the  attempted  use  of  a  daoger- 
oas  machine  to  which  childreD  would  be  at- 
tracted for  sport  or  pastime,  for  It  is  the  duty 
of  every  person  to  use  due  care  to  prevent  in- 
jury to  such  persons,  even  from  dangerous 
machinery  upon  tbe  premises  of  ibe  owner,  if 
its  character  be  such  as  to  attract  children  to  it 
for  amusement."  Houston  A  T.  0.  R.  0>.  v. 
Simpton,  60  Tex.  106.  The  turn-table  was  ex- 
posed and  left  unfastened,  and  was  In  a  place 
convenient  to  the  inhabited  and  business  por- 
tions of  the  town,  where  cliihiren  as  well  as 
others  would  be  litcel;  to  go.  Ii  is  not  so  much 
a  maltcr  of  negligence  that  Ihe  place  was  pub- 
lic, as  that  Ibe  table  was  In  a  open  and  acces- 
sible place,  and  was  left  unfastened  and  insecure 
againit  accidents.  Tbe  charge  was  more  fa- 
Torable  to  tbe  defendant  than  it  might  have 


open  praJrte,  where  persons  f requenUr  pan  and 
repass,  nod  boys  are  aocustomed  to  plar.  Kan- 
ms  cent  R.  Co.  v.  FUmtminone,  M  Kan.  an,  81  Am. 
Rep.  SOB.  Tbe  oomt  said:  "Now,  everytMdy 
kDoirtDff  the  nature  and  instincts  oommoD  to  all 
boys  must  act  aooordin^ly.  No  person  has  a  right 
to  leave,  even  on  his  own  lai^  danffenma  ma- 
chinery oaknUated  to  attraot  and  entloe  boys  to 
tt,  there  to  be  Injured,  nnlen  be  flret  takes  proper 
fltepa  to  guard  against  all  danger,  and  any  person 
who  thus  does  leave  dangerous  maohinery  exposed, 
wttfaont  first  provMinffagBlnstall  danger.  Is  guilty 
of  MgUgenoe.  It  is  a  violatloa  of  that  beneflofent 
maxim,  afe  vtfre  tuo  uC  oKeimm  non  bBdos.  It  la 
true  that  the  boys  In  Boch  cbbbb  are  technically  tree- 
passers.  But  even  treapasBen  have  rigbta  which 
cannot  be  Ignored." 

Totbesame  effect  areBvanslch  v.  Qulf,  C  *  B. 
T.  R.  Co.  Ill  Tex.  128;  F^guson  v.  Odumbus  A  R. 
B.  Co.  n  Cla.  lue,  75  Ga.  687;  Ft  Worth  »  D.  a  R. 
Co.  V.  Robertson  <Tez.)  June  18,  1891;  Bridgor  v. 
Asbevllle * 6.  R.  Co.8S8.C  24;  Houston  &  T.  a  R. 
Co.  V.  Simpson,  80  Tex.  10^  Oulf.  a  ft  S.  F.  R.  Go. 
V.  Styron,  86  Tex.  4Z1;  Atchison  A  N.  R.  Co.  v. 
Bailey.  11  Neb.  888;  Barrett  v.  Bouthem  Pao.  Co. 
91  CbI.  888;  CUlahan  r.  Bel  River  *B.  B.  Oo.  (CU.> 
Nov.  27. 1881. 

It  is  not  neasBsagir  to  prove  wUIful  intention  to 
lottlot  Injury-  Oulf,  C  *  B.  F.  R.  Co.  v.  Styron, 
aupro. 

A  railroad  oompaoy  leaving  a  turn-table  un- 
faatened  Is  not  relieved  from  llabliity  for  mioh 
want  of  oar*  by  tbe  fact  that  the  person  who  put 
It  In  motion  causlnir  an  injury  to  a  ohild  was  mi 
iurta,  and  tberefOte  also  liable.  Oulf,  C  *  8.  F.  R< 
Oo.  V.  M  oWhirter.  T7  Tex.  968. 

msK  repwHoted. 

Id  FMat  t.  Bntem  R  Oo»  4  New  Bnv.  Rep.  OR. 
M  N.  H.  san,  tt  was  heM  that  a  mliroad  oompany 
14  L.  a  A. 
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been,  and  was  fully  warraoted  by  tbe  e^raoe 
adduced  at  tbe  triu. 

2.  It  Is  further  as^gned  aa  error  that  "the 
court  erred  io  the  fifth  paragraph  of  bis  charge 
by  instnictlDg  tbe  jury  that  In  estimating  tbe 
damages  they  should  take  into  consideration 
the  p^intiffs  diminished  capacity  to  perform 
manual  labor,  thereby  misleading  them."  In 
the  paranapli  of  tbe  charge  complained  of. 
the  court  Instructed  the  jury  as  to  the  measure 
of  damages,  and  informed  them  that  thev 
might  lake  Into  consideration  "tbe  plaintiff^ 
diminished  capacity  for  performing  manual 
labor  after  the  age  of  twenty-one  years,  and 
the  mental  and  physical  pain  and  ouffering 
caused  try  such  iniuiy."  The  complaint  u 
that  tbe  fury  should  have  been  instructed  to 
tafceiaio  consideration  the  plaintiff's  losa  of 
future  earning  power,  without  distinguisbing 
between  manual  and  other  labor.  Ip  this  case, 
where  the  iniurtes  were  sustained  by  a  boy 
seven  years  of  age,  who  bad  adopted  do  pur- 
suit in  life  or  calling  or  trade,  and  seeks  to 
recover  for  the  loss  of  a  leg,  his  diminished 
capacity  to  perform  manual  labor  would  nat- 
urally suggest  Itself  as  tbe  principal  element  of 
damages.  He  Is  certainly  eDtltled  to  recover 
for  a  diminished  capacity  to  perform  ordinary 
labor.  People  ordinarily  earn  their  support 
by  some  avocation  that  requires  the  perform- 
aoce  of  manual  labor.  The  ability  to  do  man- 
ual labor  Is  something  within  ute  common 
knowledge  of  everyone.  It  would  have  been 
more  speculative  for  the  Jury  to  ban  taken 
into  estimation  what  the  plaintiff  might  be 


WHA  not  liable  for  tbe  Injury  received  by  a  boy 
seven  years  of  age  while  pteylog  upon  Its  tum- 
tablsi,  on  the  ground  that  he  was  a  trespasser  to 
whom  It  owed  no  duty. 

A  railroad  ootnpany  owes  a  child  trespassing  on 
Its  premises  no  duty  In  respect  to  the  condition  of 
Its  turn-table:  nor  can  any  Inducement  or  Invlta- 
Uoo  to  go  upon  Its  premises  be  Implied  from  tbe 
fact  that  tbeattnatton  and  nature  of  the  tum<table 
was  conspicuous  and  therefore  hkely  to  attmct 
ohOdren.  Daniels  v.  New  Tork  ft  N.  R.  R.  Co. 
(Has&l  18  L.  U.  A.  248.  Tbe  last  two  cases  exprcwiy 
repudiated  the  doctrine  of  the  Btoat  and  other 
pTOcedbiff  cases. 

In  MoAlpIn  v.  Powell.  TO  N.  T.  128.  88  Am.  Rep. 
BB6,  which  was  not  a  turn-table  case,  in  commeot- 
Ing  upon  the  Btoutand  Kefle  Carca,  tbe  court  said: 
"We  are  not  now  called  to  express  an  opinion  as 
to  tbe  soundness  of  these  decisions  In  such  a  case, 
and,  while  we  are  not  prepared  to  uphold  tliem,  it 
Is  enough  to  aay  that  the  ftiots  (of  the  case  at  bar) ' 
are  by  no  means  analogous." 

DcffrwQf  fseiiraif  rrqmred. 

A  railroad  company  ts  not  liable  for  Injurtee  re- 
ceived by  a  boy  while  ridtng-  upon  a  turn-table 
turned  round  by  fals  companions,  which  was  situ- 
ated In  an  Isolated  place,  not  near  any  putdlc 
street,  nor  where  the  public  were  In  the  hebit  of 
passing,  and  which  was  fastened  by  a  latch  which 
prevented  It  being  turned  by  accident,  but  was 
not  looked,  so  as  to  render  It  Impracticable  for  the 
txtyg  to  open  or  withdraw  tbe  latch  and  move  tbe 
table.  8t.Louls,r.ftT.H.R.Oo.v.BeU,81Ill.78. 

In  KolsU  V.  BUnneapoIls  ft  8t  L.  R.  Co.,  88  Htnn. 
188,  It  was  held  no  error  to  oharge  that  "tbe  de- 
fendant was  not  required  so  to  fasten  or  secure  tbe 
turn-table  In  question  that  boys  like  the  Injured 
boy  oouM  not  dlsplaoe  ancbftutenfnga  and  put  the 
table  in  motion." 


Digitized  by 


784 


Tbx&s  SurBBHH  Court. 


Juki, 


able  to  do  In  aome  mental  pursait,  or  clerical 
or  sedentary  avocation.  Tbe  damages  were  to 
be  BEcerialoed  by  the  jury  as  best  they  could 
from  the  exercise  of  tlielr  own  judgmpot.  com- 
mon Bensp,  and  sound  discrelion  aod  the  evi- 
dence before  tfaem.  Plaintiff  Lad  lost  a  leg  : 
be  was  mutitaied  for  life;  and  it  was  the  duty 
of  the  jury  to  compensnie  him  by  a  verdict  for 
such  damages  as  it  might  appear  to  them,  un- 
der all  the  circumstances,  be  was  entitled  to. 
We  consider  the  charge  objected  to  as  likely 
to  have  benefited  tbe  defendant  rather  than 
othernise.  It  is  a  direct  application  of  the 
evidence  as  to  the  injuries  sustained  to  com- 
mon life,  wiih  no  room  for  speculation  as  to 
wliat  tbe  plaintiff  might  have  been  able  to 
become  and  earn,  bat  for  the  injuries  he  had 
receivt-d.  If  the  defendant  desii^  to  have  (he 
additionid  element  of  damages  suggested,  sub- 
milted  for  the  conslderalion  of  the  jury,  it 
might  ba'Ve  requested  a  charge  to  that  effect. 
We  do  not  think  there  was  error,  if  any,  in  the 
charge  that  was  prejudicial  to  the  defease. 

8.  It  now  remains  for  us  to  consider  whether 
or  not  ibe  verdict  was  excessive.  Plaintiff's 
legs  were  both  caught  in  between  the  irons 
and  bndly  injured.  His  right  leg  was  so  lacer- 
ated and  broken  that  it  had  to  be  amputaied. 
The  left  leg  was  also  badly  lacerated  as  to  tbe 
muM-Ies,  sinews,  and  flesh.  It  seemed  to  have 
been  struck,  and  the  bone  scraped,  and  tbe 
muscles  and  ligaments  around  above  the  ankle 
lacerated.  At  ooe  time  there  were  symptoms 
of  erysipelas  in  this  leg,  and  at  another  time 
blnod  poisoning  was  threatened  in  the  one  that 
bad  beeo  amputated.  It  was  shown  that  the 
amputated  leg  would  always  be  seusitive  to  the 


A  raUnnd  company  to  not  liable  for  penonal  in- 
juries to  a  boy  who,  with  Us  oompanions,  was 
moving  a  turn-table  which  was  sufBcientlrsaoured 
to  bold  tt  to  place.  It  the  fastening  had  remained 
undisturbed  by  ttaem.  Bates  v.  Nashville,  0:  ft  St. 
L.  B.  Co.  (Tenn.)  March  1.  im. 

A  railroad  oonuMor  Is  not  reUered  from  liability 
for  its  negligence  in  not  adopting  more  secore 
meanA  to  prevent  a  turn-table  from  being  revolved 
hy  children  likely  to  be  attracted  to  It  by  the  fact 
that  Its  managing  a^nt  before  the  accident  tied 
the  table  with  a  rope,  so  that  it  oouM  not  be  re- 
vHlved,  unless  tt  was  cut  or  untied.  The  question 
wliother  It  was  negUgeot  BO  to  fasten  it  Is  for  the 
Jniy.  llwaco  B.  ft  NaT.  Oo.  v.  Hedriolc  1  Wash. 

14U. 

Tbat  tbe  defendant  m^ntalned  its  tnRi>ttfUe  la 
The  same  way  as  other  railroads  to  no  defense. 

itriihrer  v.  Asfaevllle  ft  8.  U.  Co.  25  8.  C.  2i. 

While  in  tbe  case  of  turn-tables,  by  playing  with 
wlik-h  ohtidren  are  lnjured.lt  is  competent  for  arall- 
nuu)  uutnpany.inordertosbovttaatltezerciseddue 
•;ure,  to  prove  that  tt  seonred  the  turn-table  Id  tbe 
'^jy  customary  with  all  railroad  oompantes,  such 
t>roof  is  uot  ooncIuBivc  that  due  care  was  exercised. 
If  the  means  of  fastening  are  bO  simple  and  easy  of 
rcmo>'al  as  to  furnish  no  obstacle  to  oblldten  seek- 
ing to  unfasten  and  move  the  tum-table  the  com- 
i)uDy  docs  not  fulfill  tbe  measure  of  oare  required 
of  It.  O'MaUey  v.  St.  Paul,  If.  ft  M.  B.  Qo.  43 
Minn.  280. 

To  the  eame  eflEect  is  Barrett  t.  Soutliem  Paa  Co. 
UlCai.2Ba. 

Oontrtbutorv  negHgenec 

If  parents  of  a  child  negligently  permitted  it  to 
wander  from  home  and  go  upcm  a  tum-tabkc  tbey 
cannot  recover  for  bis  death  caused  by  Oia  negU- 
l4L.aA. 


touch  or  any  foreign  substance.  It  was  diffi- 
cult to  dress  the  wound,  and  the  injuries  were 
a  severe  shock  to  the  boy's  system.  For  along 
time  bis  physician  thought  be  would  not  sur- 
vive at  alt.  Uts  foot  was  swollen  somewhat  at 
the  time  of  tbe  trial.  The  left  leg  would  be 
we»ker  by  reason  of  the  injury  to  it.  It  was 
probable  that  there  would  be  neuralgic  pains, 
rheumatism,  and  other  ills,  as  the  effects  of 
the  injury  to  the  left  leg,  in  after  life,  as  these 
ills  would  attack  tbe  weaker  part.  It  wonid 
be  weaker  and  less  useful.  Tbe  injury  to  it 
was  permanent,  though  he  could  use  it.  Plain- 
tiff was  hurt  July  24,  and  remained  in  bed 
nearly  all  the  time  until  Christmas,  and  suffered 
a  great  dcat;  in  short,  one  leg  was  off,  and  the 
other  weakened  aod  impaired.  lu  actions  for 
personal  injuries,  and  in  ca.<<es,  generally,  where 
there  is  no  fixed  legal  rule  of  compensation, 
tbe  theory  of  the  law  is  that  the  decision  of  the 
jury  is  conclusive,  unless  they  have  been  mis- 
led,  or  their  verdict  has  been  influenced  by 
corruption,  passion,  or  prejudice.  8  Suih. 
Dam.  389. 

Il  is  not  possible  to  measure  with  money  tbe 
damages  sustained  by  the  plaintiff  by  reason  of 
the  pain  and  injury  inflicted  oo  bico.  He 
languished  for  five  months  in  bed.  He  has 
lost  ooe  leg  entirely,  and  the  other  is  left  in 
such  a  condition  as  to  make  it  doubtful  wheth- 
er it  will  ever  become  sound  and  strong.  Tbe 
verdict  was  large,  but  not  excessive.  There 
was  nothing  whatever  lo  show  tbat  the  jury 
was  actual^  by  passion,  prejudice,  or  any  oth- 
er improper  motive.  Oatvaton,  B.  A  S.  A.  R. 
Co.  V.  PorfeH,  72  Tex.  ft-O:  St.  LouU  A  8.  P.  R. 
Q).  V.  McLaia  (Tex.)  15  S.  W.  Rep.  793;  Bine- 


gence  of  the  railroad  company  in  not  properly 
guardlnglt.  Koons  v.  St. Lonis  ft  I.  M.  B.  Odu Ci 

The  plain  inference  from  the  opinion  Id  thtocase 
is  that  the  company  would  be  liable  In  tlie  abeenoe 
of  such  contributory  nwllgenoe.  In  this  oase  it  Is 
said  that  the  custom  of  otber  ndlraadi  In  the  maa< 
agement  of  turn-tables  Is  ImmaterlaL 

A  boy  ten  and  ooe  half  yean  of  age,  who  watt 
upon  a  tum-table  after  havmg  been  i«peatBdly 
warned  of  the  danger  and  knowing  that  be  had  no 
ritfit  to  go  there,  to  gull^  ol  oonirU>atorTiwgU- 
genoe  tbatwtll  detest  ■  recovery  for  injuries  le* 
odved  while  playing  upon  it.  Twhtv.  Wtnona  ft 
St.P.B.(».W  lIlnn.Mi,8rAm.ftaig.B.B.Cba. 

If  a  minor  killed  wbUe  playing  upon  a  tum-tabln 
had  oo  knowledge  tbat  idaylng  upon  tbe  table  was 

unsafe  or  dangerous,  he  Is  not  guilty  of  oontrfbii- 
torr  negligence,  although  he  had  sulDoleat  IntelU- 
geooe  to  know  tbat  It  was  wrong  to  tccspUB  upon 
thetablo.  UDkiDPao,B.Oo.T.Dnnden,l7Kaa.L 
In  Unloo  Pso.  B.  Co.  r.  Dooden.  siwra,  tvooveiy 
was  bad  for  the  death  of  a  t>oy  elereo  years  old 
which  resulted  from  the  deoeaaed  playing  with  the 
defeadaat'B  unlooked  and  unguarded  tunwtatde. 
The  court  said:  "As  to  the  question  whether  tbs 
deceased  knew  It  was  wrong  to  play  upon  ■  torn- 
table,  an  answer  either  way  would  not  have  af- 
fected the  case.  He  might  have  known  that  tt  was 
wrong  to  trespass  upon  tbe  property  of  the  rail- 
road oompaoy,  and  yet  have  hod  oo  knowledge  that 
the  use  of  the  tum-taUe  was  dangerous.  If  tbs 
company  bad  presented  the  question,  whether  tbe 
deoeosed  knew  that  It  was  dangerous  or  unsafe  to 
play  upon  the  tum-table,  a  wholly  dilterent  qaei> 
ttm  would  M  befofO  M  for  deMnmnaUon." 

J.  e-  G. 
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ard  OS  Co.  T.  Davit,  76  Tex.  630;  Texat  Pac. 
R  Oo.  T.  Oterlieiier,  76  Tex.  440:  T&tat  M,  B. 
Co.  T.  DouffUts.  78  Tex.  838;  Ovif,  0,  d>  S.  F. 
B.  Oo.  T.  a^pon,  66  Tex.  421.  and  other  caaea 
cited  lo  7S  Tex.  858. 


We  conclude  that  there  It  no  eiror  for  which 
the  case  ought  to  be  revereed,  and  tM  ream- 
wimd  that  the  judgment  of  the  court  below  be 


Adopted  by  Sapreme  C!Durt,  June  16, 1891. 
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•While  a  cbampertona  agreemant  be* 
*Head  note  by  ttie  OotrBC. 


tween  a  plaintiff  and  his  attornex  fin* 
ttie  prosecution  of  a  certain  sut  la 
■gainst  pnblic  policy  and  void.  It  does  not 
affect  the  right  of  the  plaintiff  toproseoute  his 
aetion  against  the  defoDdant  intbeeuftfor  the 
proBooutloD  of  whloh  the  ahampertoiuaffreement 
waanude. 

(JaniiazrU,ime.) 


NOTB.— Onnoterot  ehamptrty  ax  a  defmu. 
A  ohampertcuB  contract  for  the  proaecutloo  of  E 
cause  of  actloD  Is  no  defense,  and  tite  champerty 
can  only  be  set  up  by  a  party  thereto,  when  the 
(Aampertona  agreement  Is  sought  to  be  enforced. 
Boone  v.  GtaUes.  S6  D.  B.  10  l>et.  219. 9  L.  ed.  103; 
Buroes  t.  Uoott,  U7  C.  8.  OS,  88  L.  ed.  902:  Court- 
right  T.  Bumes,  18  Ved.  Bep.  817,8  MoCrary.60: 
Beed  t.  Janes,  8t  Oa.  880;  RoMosoa  r.  Beall, »  Qa. 
17;  Torrenoe  v.  Shedd.  112  111.  468;  SmaU  t.  Chloago, 
R.  I.  ft  P.  R.  Oo.  65  Iowa,  682:  Vimont  r.  Chicago  ft 
N.  W.  R.  Co.  a»  Iowa,  208:  AUJsan  v.  Chicago  A  N. 
W.  B.  Co.  <8  lows.  27<;  Fogertr  v.  Jordon,  S  Bobt. 
819;  Hover  Hobaon.  51  He.  82;  Brinley  v.  Whlt^ 
log.  S  Pick.  848;  Bent  v.  Priest.  1  West.  Rep.  749, 8S 
Mo.  47S:  Pilie  v.  HnrtlDdale,  8  West.  Rep.  838, 91  Mo. 
£68:  HlltioD  7.  Ohnsorg,  10  Ho.  App.  433;  Taylor  v. 
GUmaD.  68  N.  U.  417;  WhitDer  t.  Kirtland.  ST  N.  J. 
£q.  838:  Hart  v.  Slate.  180  Ind.  88:  HaU  v.  OIrI,  7 
HUI.  088;  Oookev.Fool,  XB  8.0.888;  HeBlullen  v. 
Guest,  8  Tex.  Zni;  Hilton  v.  Woods,  L.  B.  4  Bq.  482. 

A  plalntlft  cannot  reply  that  the  defendact  la 
mitfcitTg  bta  defense  under  a  cbampertous  agree- 
ment to  share  the  benefits  of  inooe«  with  anothtjT. 
Allen  v.  Fnnee,  88  Ind.  883. 

Where  a  suit,  which  was  t>elng  prosecuted  under 
a  obampertous  arrangement  between  the  platntlD 
and  tils  attorney,  was  settled,  the  defendant  agree- 
ing to  pay  the  platatHTs  attorney  fee,  the  detcad- 
ant  adndttlnirsntdi  pronUse,  cannot  escape  payment 
of  a  reasonable  fOe,  on  aooount  of  ancih  ofaamper- 
toua  oontraot.  Hyatt  r.  Bnrilogton,  OL  B.  8^  N.  B. 
Oo.  68  Iowa.  888, 

It  is  saM  Id  AtoUiOD,  T.  ft.  B.  V.  B.  Oo.  v.  Jdhn- 
•on,  SB  Kan.  Z18,  that  no  ehampertnns  oontraot  be- 
tween the  plaintiff  and  her  attorneys  ooutd  have 
the  etTeot  to  destroy  her  right  to  prosecute  the  ac- 
tion to  Judgment  and  to  enforce  woh  judgment 
against  the  dtfendant. 

In  this  ease  a  plaintiff  having  proaecuted  ber  ac- 
tion to  Judgment  under  a  ohampertous  agreement 
with  her  attonieye.  assigned  to  them  a  part  of  the 
Jodsment.  Ttie  defendant,  after  ttie  awimiment 
and  wtth  nottoe  ttieieof,  settled  with  the  plalnttfl 
and  procured  a  release  of  the  entire  indgmmt.  Ina 
prooeedlng  by  the  attorneys  to  enforce  their  share 
of  tbo  judgment  against  the  defendant,  tt  was  hole 
tiMt  the  defendant  could  take  advantage  of  (he 
ofaampertous  otmsldenuton  for  theaaslgnment  to 
defeat  the  attorneys'  claim.  Contra,  Boss  r.  Chl- 
cairo.  It.  I.  &  P.  R.  Co.  56  Iowa.  691. 

In  Bindge  v.  InhaVittanta  of  Coleralae,  11  Gray, 
1S7,  It  was  objected  by  the  defeudants  that  the 
nominal  plamtfff  was  prosecuting  the  aeiton  under 
a  ebampfwtoas  agreement  with  t^  beneficial  plain. 
tlir.  fTne  onurt  held  the  agreement  not  champer 
to  us.  but  did  not  question  or  aflirm  the  right  of  the 
deflendnnta  to  avail  tlMnsalves  of  such  an  agree- 
ment, it  It  bad  actually  been  chunpertoua 


This  is  abo  true  of  Williams  v.  Fowle,  133  Hasi. 

386. 

Theruic  in  Tennessee.  TFlaeonatn,  Indiana. 
The  role  In  Tennessee  eatabHshed  by  statute  la 
•utoenerfs. 

Section  1788  of  the  Statutes  of  Tennessee  il87i, 
Thompeon  &  Stegered.)  provides  that  "upon  the 
fact  of  the  champerty  or  other  unlawful  contract 
bring  sMtotactorlly  tUsdcsed  to  tlie  caurt,  where 
the  suit  may  be  depending,  in  either  of  the  ways 
hereloaftcr  mentioned,  the  suit  shall  be  by  the 
court  disoiiseed."  Act  1821,  chap.  60,  S  3. 

In  Webb  v.  Armstrong,  6  Humph.  879,  it  is  said; 
**  Before  the  statute,  and  since  tiie  statute,  if  It  sat- 
Isftictortly  appear  to  the  oonrt  in  proof  that  the 
suit  In  its  origin  and  progress  la  affected  by  cham- 
perty, it  Is  a  duty  of  the  court  not  to  permit  itself 
to  become  the  organ  and  instrument  to  ooosum- 
matetnoh  agreements,  but  to  repel  the  plaintiff 
and  his  suit.** 

A  cbampertons  agreement  made  by  one  of  sev- 
eral Joint  ptaintUb,  with  authority  to  act  for  all, 
although  made  without  the  knovledge  erf  the  oth- 
ers, requires  the  suit  of  all  to  be  dismiaood.  Vin- 
cent V.  Ashley.  5  Hnmpli.  689 

A  vendor  In  a  deed  void  for  champerty  may  re- 
cover in  ejectment,  but  if  his  vendee  Join  with  him 
inthe8ult.ltmustbedlsmlased.  Baylor  v.  Stewart, 
8Hfliak.6U). 

Under  the  Teoneasee  statute  Ae  suit  must  be 
dtsmlflsed,  whether  the  ofaampertous  contract  la 
made  by  the  plalottS  with  an  attorney  or  alayman. 
Weedon  v.  Wallace.  Meigs  (Tenn.)  888. 

If  there  la  chanqwttr  in  the  proeeoudon  of  a  loit. 
It  must  lie  availed  of  ttefiweJudgmentL  It  Is  no 
ground  for  equity  to  restrain  the  oolleotlon  of  the 
Judgment.  Hunt  v.  Lyie,  8  Terg.  148. 

The  oases  of  Barlwr  v.  Barker,  li  Win  131.  ana 
Allard  T.  lamlrande,  88  Wis.  BOt,  obaarriog  oidy 
the  Tennessse  dedrions,  ^proved  the  role  ot  that 
State,  evidently  overlooking  the  peculiar  statute 
under  which  they  were  rendered. 

In  Qreenman  v.  Cohce.  61  Ind.  201.  the  objoctioa 
was  made  fw  the  first  time  on  appeal  that  the  ac- 
tion was  being  prosecuted  under  a  cbampertous 
agreement  between  the  plaintiff  and  bis  attorney. 
The  court  said:  "  This  Is  not  a  matter  of  which  a 
third  party  could  take  advantage.**  Upon  a  re- 
hearing, thecourtaald:  **  When  such  fact  did  ap- 
pear. If  It  did  clearly  appear  to  the  court,  the  court, 
perhaps,  of  Its  own  motion,  might  have  dismissed 
the  action  on  the  ground  of  public  policy,"— citing 
Barker  v.  Barker,  14  Wis.  131;  Webb  v.  Armstrong, 
5  Humph.  870;  Hunt  T.  Lyle,  8  Tetg.  148,  the  Wls- 
oonshi  and  Teanenee  cases. 

But  it  was  held  that  the  non-aotlon  of  the  court 
was  not  error,  apd  that  the  question  whether  ft 
would  liave  been  error  to  deny  tiie  motion  to  dls- 
mtaB  was  not  befOke  the  court. 
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ERROR  to  tbe  Circuit  Court  for  Mahoning 
Couo^  to  review  a  judgment  affirming  a 
udgineDt  of  the  Coart  of  Common  Pleas  ia 
avor  ot  plafniiff  Id  an  action  brougfat  lo  re- 
cover damages  for  peraooal  injuries  alleged  to 
have  resalted  from  defendant's  negligence. 
Afflpiud, 
The  facts  are  staled  in  tbe  opinion. 
Megsn  J.  R.  Cmr«w  and  W.C.B^le. 
for  plaintiff  in  error: 

Tbe  punlBbment  meted  out  to  tbe  cbamper- 
lor  is  the  deniai  of  relief  nnder  the  illegal  con- 
tract. 

Kejf  V.  Vattier,  1  Ohio.  183;  Weaklg  t.  BaB, 
18  Ohio,  167,  43  Am.  Dec,  194;  Sieteart  v. 
Welch,  41  Ohio  SL  488. 

We  here  raise  a  different,  and,  bo  tain  this 
State  is  concerned,  a  new  quesiion. 

Champerty  was  proved. 

Champerty  U  a  bargain  with  plaintiff  or  de- 
fendant to  have  part  of  Ibeland  or  other  thing 
sued  for,  if  tbe  party  that  undertakes  it  prevail 
therein,  whereupon  the  champerlor  U  to  carry 
on  tbe  party's  suit  at  his  own  expense. 

4  Bl.  Com.  135:  Sevv.  Vattier.  1  Obb,  183; 
Wtakls  V.  UaU,  13  Obfo,  167, 43  Am.  Dec  194. 

Plaintiff  testifies  that  he  cane  to  see  Jacobs 
about  his  Uw-Buit;  that  tbe  agreemeot  made 
between  them  was  that  they  were  to  divide 
equally  what  was  recovered,  and  that  Jsoobs 
was  lopay  all  expenses. 

There  are  many  authorities  which  hold  that 
maiotenaoce  is  not  a  necessary  ingredient  of 
tbe  offense  of  champerty. 

SaAey  v.  Bon,  18  Ind.  117;  Quig'qf  t. 
Thompaon,  58  Ind.  317;  I'kuntoH  v.  Pttxital, 
1  Pick.  415;  Byrdv.  Odem,  9  Ala.  766;  Lathrop 
T.  Amhertt  Bank,  9  Met  488:  Baekv  t.  Afro.., 
4  Mich.  636;  Martin  T.  Clarke,  S  R.  L  6 
Am.  Rep.  086. 

It  waa  tbe  duty  of  the  court  to  dismias  tbe 
action. 

Purity  in  tbe  adminlstratioo  of  justice  re- 
quires that  such  acts  be  punished,  whenever 
and  however  discovered. 

*«««irt  V.  Welch,  41  Ohio  8t  488. 

Where,  in  the  course  of  tbe  trls  1  of  an  action, 
not  founded  upon  a  cbampertoua  contract,  it 
incidentally  appears  that  the  action  Is  being 
prosecuted  tbe  plaintiff's  attorney  under  a 
cbampertoos  conto«ct,  the  court  may  at  once 
dismiss  tbe  action. 

Greenman  v.  Oofiee,  61  Ind.  301;  Barker  v. 
Barker,  14  Wis.  142:  AUard  v.  Lamiraade.  29 
Wis.  603;  Bunt  v.  It/fe  8  Yerg.  142.  See  also 
WeM  V,  Armttivng,  5  Humph.  379;  Morritan 
T.  Deaderick,  10  Humph.  842. 

iSenart,  Fraak  Jaeobs.  W.  S.  Anderson 
and  Geor^  F.  Arrel  for  defendant  in  error. 

Mlnahall,  J. ,  delivered  the  opinion  of  the 
court: 

The  action  in  tbe  comnran  pleas  waa  hroaght 
tbe  plaintiff,  Lombardo  an  employ^  of  tbe 
Dusylvanla  Company,  to  recover  damages 
for  an'lnjury  caused,  as  allefted  by  the  negli- 
gence of  tbe  compaoy  in  operating  its  road. 
The  defendant  denied  negligence  on  its  part, 
and,  for  a  further  defense,  set  up  a  compro* 
mifie  and  settlement  of  tbe  claim  made  by  it 
with  the  plaintiff.  To  the  latter  defense  the 
plaintiff  replied  that  it  bad  been  obtained  by 
fraud,  setting  out  tbe  facta  daimed  to  oodsu- 
ML.  RA. 


ture  the  fraud.  A  trial  was  bad.  which  re- 
sulted in  a  verdict  and  judgment  for  tbe  plain- 
tiff, which  was  reversed  on  error  by  tbe 
circuit  court,  and  tbe  caae  remanded  for  a  new 
trial.  At  the  second  (rial  tbe  defendant  made 
no  contest  on  Ibe  averments  of  the  peCitinn, 
but  relied  upon  Its  plea  of  a  settlement.  1^ 

inry  again  found  for  the  plaintiff,  and  astaeaaed 
lis  damages  at  $1,600.  A  motion  for  a  new 
trial  was  ovetroled,  and  judgment  enleied  on 
tbe  verdict,  which,  on  error  waa  affirmed  br 
tbe  cfreult  court.  It  appears  from  a  Mil  m 
exceptions  taken  at  tbe  trial  that  durini^lta 
progress  it  waa  developed  by  an  examioaHoo 
of  (be  plaintiff  that  tbe  cause  was  being  prose- 
cuted by  him  under  an  agreement  wiih  bis 
attorney  whereby  the  latter  was  to  have  one 
half  of  the  recovery  at  a  compensation  for  bi> 
services,  and  that  evidence  was  also  offered  by 
tbe  defendant  tending  to  prove  tbat  tbe  attw- 
ney  was  to  pay  all  costs  and  expenses,  sod  that 
no  settlemcDt  or  compromise  should  be  made 
hy  the  plaintiff  without  his  conseol.  There- 
upon the  defendant  moved  tbecoort  lodisncua 
the  action  on  the  ground  that  it  waa  bdog 
prosecuted  under  a  cbampertous  agieeoMot 
between  tbe  plaintiff  and  bis  attorney.  Tbe 
motion  was  overruled,  and  exception  taken. 
Exceptions  were  also  taken  to  I  he  rulings  o/t 
tbe  court  on  the  admission  and  rejection  of 
testimony,  and  to  certain  parts  of  Its  charge, 
and  its  refusal  to  charge  as  requested;  but,  as 
the  atisimments  based  on  these  rulings  are  0*4 
relied  on  in  argument^  no  further  notice  need 
be  taken  of  tbem  tban  U>  sa^  they  show  no 
grounds  for  a  reversal  of  the  judgment 

The  principal  qneatfon  argued  to  tbe  court, 
and  the  me  we  propose  to  notice,  is  thai  raiMd 
by  tbe  motion  to  dismiss  tbe  actioo,  on  the 
ground  that  tbe  evidence  disclosed  that  the 
actioo  was  being  prosecuted  under  a  cbamper- 
tous contract  between  tbe  plalniMT'and  bia 
attorney.  It  seems  well  settled,  hy  tbe  previ- 
ous decifilons  of  this  court,  that  a  contract  be- 
tween the  attorney  and  client,  which  tbo 
former  is  to  prosecute  the  action  at  bis  own 
expense,  and  receive  for  bis  compenaatioa  a 
part  of  Ibe  recovery,  is  against  puUic  policy, 
and  cannot  be  enforced:  and  it  seems  that  thia 
would  be  tbe  case  in  a  oootraet  17  whicb  tbe 
attorney  Is  simply  to  rcMjdve  a  part,  eoopled 
with  a  stipulation  that  no  compromise  or  set- 
tlement is  to  be  made  without  his  consent. 
Key  V.  Vaaier,  1  Ohio,  182;  Wenidy  t.  UaU, 
18  Ohio,  167,  42  Am.  Dec.  104;  aad  :itewanr. 
Wekh,  41  Ohio  St.  483.  In  aO  the  cases  Id 
which  the  question  has  heretofore  arisen  io 
this  State,  an  illegal  or  obampenous  anice- 
ment  was  songht  to  be  enforced  or  relied  on 
for  relief.  Thtis  In  £qr  v.  Vattier  a  recovwy 
was  sought  for  a  breach  of  the  ooTcnanta  of  a 
champerloos  agreement;  in  Weatiw  t.  BaU,  to 
a  plea  of  release  dnce  tbe  last  continuance,  tbe 
terms  of  mch  an  agreement  were  inteipoaed  bj 
a  reply  lo  avoidance  of  tbe  plea;  and  in  Stem' 
art  V.  WOeh  the  plaintiff's  title  to  tbe  cbcm 
and  his  right  to  maintain  tbe  actioo  rested 
upon  his  agreement  with  the  asaunor,  which 
the  court  found  and  held  to  lie  cbampertooi. 
The  phiintiff,  Welch,  was  to  proaecatc  tbe  suit 
In  his  own  name  and  at  Ills  own  expcnaa.  and 
to  account  lo  tbe  asslgDor  for  adeflnlle  part  of 
tbo  recovety.   But.  hi  tbe  caae  under  ivtww. 
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ibe&Kti  axe  wbolly  different  In  this  regard. 
It  is  not  based  upon  aoy  agreement  between 
the  attorney  and  the  client  To  regard  to  com- 
peosatioD  of  the  attorney  for  bis  Bervit^B.  It 
was  a  suit  to  recover  damages  resulting  to  the 
plafntiCF  from  the  tort  of  tbe  company,  and  the 
Agreement  between  the  plaintiff  and  bla  allor- 
ney  was  wholly  extraneotu  to  its  proeecurion 
and  was  In  no  way  relied  upon  for  relief.  The 
question  SB  DOW  preiieuted  is  a  new  one  In  this 
State,  as  counsel  for  tbe  plaintiff  in  error  is 
frank  enoueh  to  admit.  It  is  whether  the 
courts  should  not  merely  defeat  any  claim 
based  upon  tbe  illegal  agreement,  but  should 
Xo  further,  and,  by  way  of  puDlshment,  also 
defeat  the  right  of  tbe  plaintiff  to  recover  In 
the  action  toachlng  tbe  prf»ecutioa  of  which 
be  has  made  a  cbampertous  agreement  with  bis 
attorney.  Some  cases  are  cited  in  support  of 
this  view ;  but  ibey  are  contrary  to  tbe 
greater  weight  of  authority,  and  seem  unsup- 
ported by  satisfactory  reasons.  It  would  seem 
^at  ibe  law,  on  grounds  of  public  policy,  goes 
qnlie  far  enough  when  It  defeats  any  advan- 
tages that  may  besought  by  an  enforcement  of 
tbe  afrreement,  without  Tlsttiog  upon  the 

£lalntiff  ft  forfeiture  of  bis  rigbt  of  action 
1  the  suit  for  the  prosecution  of  which  tbe 
attorney  was  employed.  This  is  in  analogy  to 
our  law  in  regard  to  usurious  contracts,  which 
simply  defeats  tbe  usurious  agreement,  without 
affecting  tbe  right  of  tbe  usurer  to  recover  Uie 
principal  loanea,  with  interest  at  the  legal  rate; 
Cbamnerly.  like  usury,  not  being  an  offense 
puoiAbabfe  by  indictment  In  this  $(ate.  It  is 
stated  by  tbe  author  of  a  well-written  article 
4>n  tbe  subject,  contained  in  S  Am.  &  Eng. 
Itint^dop.  Law,  88^  86,  that,  "the  better  opin- 


ion would  appear  to  be  that  tbe  defense  of 
champerty  can  only  be  set  up  when  tbe  chain- 
pertotis  contract  itf%lf  is  sought  (o  be  enforced, 
and  that  the  existence  of  acbamnertoiis  agreo- 
meni  between  the  plaintiff  and  bis  attorney,  or 
the  fact  that  tbe  plaintiff  is  prosecuting  the 
case  upon  a  contingent  interest  Id  the  subject 
matter  of  the  litigation  dependent  upon  suc- 
cess, Is  DO  defense  to  the  action  against  tbe  de- 
fendant." An  examination  of  the  diatlons 
fully  sustains  the  statement.  In  one  of  the 
cases  cited  {Silton  v.  Wooda.  L.  R.  4  Eq.  4S2), 
Mallns,  V.  C,  said:  "I  have  carefully  exam- 
ined all  the  authorities  referred  to  in  support 
of  this  argument  (that  the  agreement  between 
tbe  plainiTff  and  his  attorney,  being  cbamper- 
tous, required  the  suit  to  be  dismissed),  and 
they  clearly  establish  that  whenever  the  right 
of  the  plaintiff.  In  resnect  of  which  he  sues.  Is 
derived  under  a  title  founded  on  champerty  or 
mainrenance,  his  suit  will,  on  Ibat  account, 
necessarllv  fail.  But  no  authority  was  cited, 
Dor  have  I  met  with  any,  which  goes  the  length 
of  deciding  that,  where  a  plalotin  has  an  or&l- 
Dal  and  gM>d  title  to  property,  he  becomes  dis- 
qualified^to  sue  for  it hy  bavin?  entered  into  an 
Improper  bargain  with  his  solicitor,  as  to  the 
mode  of  remunerating  bim  f»r  his  professional 
services  in  the  suit,  or  otherwise."  So  that  It 
is  immaterial  whether  a  chumperlous  contract 
was  showD  by  tbe  evidence  or  not;  for,  admit- 
ting tiie  agreement  between  Lombardo  and  bte 
attorney  to  have  been  as  claimed  by  counsel 
for  the  defendant.  It  was  not  songbt  tn  tbe 
action  against  tbe  company  to  enforce  it,  or 
derive  any  benefit  from  it. 
Jvdement  affirmed. 
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A  ■tarried  woman  ean  —alntain  an  a» 
tton  ag^ainat  on«  who  wronyftilly  en- 
ttoM  her  husband  from  her  and  aUeoatee 
UsaliJpottoDs. 

(Deoemtwr  8,  UVl  J 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Conn  for  Dearborn  County 
Id  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  tbe  enticement  away  of 
plaintiff's  busbaud  and  the  alieoatira  of  his 
affections  from  plaintiff.  BetermL 

Tbe  facta  are  sufflciently  staled  io  the  o|rfn- 
lon. 

Mmn.  Hotman  *  Holmaa  and  MeHnl- 
1«B  Ai  Johnson  for  appellant. 

Meun.  a%enem  H.  Robarta*  Oharlaa 
W.  Stapp,  John  K.  Thoaq^aoa  and  CHt- 
aw  A  CMTaa.  for  appellee: 

The  Kanaas  statute  under  which  Mtkrhoff  t. 


NoTB. —For  recent  autborlttea  on  tUa  question. 
flK«  Warreo  v.  Wama,  ante,  Stf^  aodnota. 
14U  &A. 


MOirhoff,  86  Fed.  Rep.  18,  was  decided,  pro- 
vides that  "a  married  woman  may,  while  mar- 
ried, sue  and  be  sued  in  the  same  manner  as  if 
she  were  unmarried." 

Tbe  provisions  of  the  Ohio  statute  under 
which  Wettlake  v.  Watiake,  34  Ohio  St.  621, 
82  Am.  Rep.  807,  was  decided  are  that  a  mar- 
ried woman's  "personal  property  growing  out 
of  any  violation  of  her  personal  rights  shall  be 
her  separate  property,  and  under  her  sole  con- 
trol," and  enables  her  to  sue  alone  if  the  action 
concerns  her  separate  property.  These  are 
boib  broader  than  our  statute,  which  goes  no 
further  than  to  allow  her,  la  her  own  natne,  to 
maintain  an  act'on  for  damages  "  for  any  in- 
jury to  her  person  or  character."  A  former 
statute  of  Obiu,  under  which  the  case  of  Mid- 
ford  v.  CleietU.  21  Obio  St.  191,  holding  that 
an  action  like  the  one  at  bar  could  not  be  main- 
tained, was  decided,  allowed  the  wife  to  sue 
for  "injury  to  her  property  or  person." 

Tbe  enticing  away  or  seduction  of  the  bus- 
band  by  acts  directly  operating  upon  him,  if 
affording  grounds  for  an  acilun  by  tbe  wife, 
does  so,  not  by  reason  of  a  direct  injury  to  tbe 
wife,  but  by  reason  of  the  effect  produced,  viz. : 
tbe  deprivation  of  the  wife  of  the  support  and 
WMorttum,  which  tbe  "institution  of  mar- 
riage" cofflpela  him  to  accord  biet. 
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If  this  is  trae,  it  is  equally  true  Uiat  any 
vroDgful  act  lowarda  the  nuabnud,  such  as  un- 
lawfully dtsabliag  bim,  or  unlawfully  or  neg- 
ligently taking  bis  life,  whereby  tbe  wife  ik 
deprived  of  bte  eonmtrttum  and  support,  would 
farnlgb  her  tbe  right  to  maintain  an  action,  in- 
dependeat  of  section  281,  which  gives  a  rigbt 
of  action  in  case  of  death,  in  the  cases  there 
mentioned,  Tet  that  such  an  action  by  a 
married  woman  can  be  mtUntained,  independ- 
ent of  such  statutoiy  provision,  has  never 
been  claimed. 

Mobile  L.  lit*,  Co.  t.  Brdrfu,  95  U.  S.  754. 24 
L.  cd.  580. 

Tlie  Married  Woman's  Acts  do  not  so  far 
destroy  the  unity  of  husband  and  wife  as  that 
either  can  be  convicted  of  the  larceny  of  tbe 
other's  separate  goods. 

Tlumcu  V.  Thomas,  51  III.  163. 

Nor  can  a  btisband  be  guilty  of  arson  in 
burning  bis  wife's  house. 

£flytf«rT.i%Qp&,26Micb.  106. 12Am.Rep.802. 

Nor  can  a  wife  sue  her  hu^nd  for  slander. 

JP^eethy  v.  Freethy,  43  Barb.  461. 

Nor  in  replevin. 

Hobbi  V.  Hobbs,  70  Me.  881. 

Nor  in  trover. 

Otwn  V.  Otwn^SS  Iowa,  270. 

That  tbe  nnlty  of  husband  and  wife  still  ex- 
iata,  is  well  diowo  in  the  cases  of — 

Barrutt  r.  BanhbaTper,  8  West.  Rep.  750. 
105  Ind.  410;  HamU  y.  BarreU,  117  Ind.  04; 
CoreoranY.  Corcoran,  110  Ind.  138;  8imon$y. 
Seott,  53  Cal.  78. 

The  force  and  effect  of  a  statute  giving  a 
right  of  action  to  a  married  woman  for  any 
"fojury  to  person  or  character,"  has  been  con- 
ddered  in  other  slates,  and  no  such  ideal  con- 
struction has  ever  beeu  given  to  the  pbrase 
quoted  as  is  contended  for  here. 

Van  Arnam  t.  Ayert,  67  Barb.  544;  GaUo- 
vsayy.  Laydon,  47  Iowa,  456,  39  Am.  Elep.  489; 
Mulford  V.  CUiedl,  21  Ohio  St.  191;  Dt/ffiea  v. 
DuJUt,  8  L.  R.  A.  420,  76  Wia.  874;  Logan  v. 
Logan,  77  Ind.  558. 

Mr.  ^ohn  K.  ThompMB*  in  a  separate 
brief  for  appellee,  argued: 

In  Bennett  v.  Bennftt,  6  L.  R.  A.  553,  116 
N.  Y.  5H4,  tbe  court  armies  that  "the  cause  of 
action  for  a  personal  injury  to  a  married  wom- 
an, whether  committed  before  or  after  mar- 
riage, belonged  to  her  at  common  law,  or  else 
it  would  not  survive  to  her  upon  tbe  death  of 
her  husband.  If  it  was  his  it  would  either 
abate  or  pass  to  bis  personal  representatives. 
On  the  otlier  band,  if  she  dies  as  Lord  Bacon 
said,  tbe  'action  dies  with  her.' 

"Bacon,  Abr.  Barvn  <fc  Femf,  K. 

"Unless  tbe  right  was  hers,  subject  only  to 
tbe  disability  to  sue  without  her  husband 
loined,  why  should  it  cease  upon  her  death? 
Why  should  it  not  survive  to  tbe  husband,  if 
the  right  itself  Is  bis?  So,  in  the  case  of  an 
a))Solute  divorce,  sucli  rights  of  action  remain 
the  properly  of  the  wife. 

"Leggy.  Legg,  8Mass.99;  Lodge  T.  Bamitton, 
3  Serg.  &  n.  491. 

"If  the  injury  was  to  the  wife  only,  tlie  ac- 
tion was  brought  in  tbe  name  of  both  husband 
and  wife,  ana  was,  in  effect,  faer  action.  If 
the  injury  was  in  part  to  her  and  in  part  to 
him,  for  tbe  former  both  Joined,  for  tb«  latter 
he  sued  alone. 
14  L.  It.  A. 


"Johnson  t.  Dickm,  26  Ho.  680;  Booptr  t. 
BofHaa,  56  McL  251;  LaugkUn  v.  Baton,  64 

Me.  156." 

In  which  it  seems  to  us  are  contained  latent 
assumptions  the  equivalent  of  asftumtng  the 
proposition  sought  to  be  established,  wbich 
proposition  is  "that  at  common  law  the  wife 
held  a  right  of  action  for  entionnent  of  bcr 
husband." 

Tbe  first  proposition  in  the  quotation  as- 
sumes that  enticement  of  tbe  husband  is  a 
direct  personal  injury  to  tbe  wife  resting  on 
the  same  basis  with  slander  of  tbe  wife  oi  as- 
sault and  battery,  etc.,  of  the  wife.  If  this  is 
not  so  the  authorities  on  which  it  is  predicated 
are  not  applicable,  for  all  of  them  are  cases 
where  tbe  wrong  was  to  the  wife  direct,  aod 
not  resulting. 

Tbe  husband's  right  of  action  for  enticement 
of  the  wife  or  otber  wrong  to  tbe  wife  per- 
sonally counted  "per  grtod;'*  and  such  acUon 
if  it  did  exist  to  the  wife  for  enticement  or 
other  wrong  to  her  busband  personally,  neces- 
sarily counted  "per  quod;"  and  in  either  case 
tbe  action  would  not  be  maintained  by  the  one 
sustaining  the  personal  wrone  and  injury,  bot 
by  tbe  one  sustaining  special  damage,  resulting 
from  a  personal  wrong  to  another.  For  tbe 
resulting  special  damup  to  bim  tbe  husband 
sued  alone  and  the  win  coold  not  be  joined; 
for  the  direct  wrong  and  Injurr  to  the  wife  per- 
sonally the  hnsband^otiked  with  her  in  the  suit, 
and  no  suit  was  maintained  by  both  husband 
and  wife  counting  *  'per  mod,"  for  special  dam- 
ages resulting  from  in^irr  to  either  from  a 
wrong  to  the  otber.  In  all  eases  in  which  the 
husband  joined  with  the  wife  in  a  suit  for  dsm- 
ages  it  was  necessary  to  allege  that  tbe  injiiir 
was  done  to  the  wife,  and  uese  are  the  cases 
where  the  action  survived  to  the  wife. 

14  Am.  &,  Eng.  Gncyclop.  I«w.  pw  669,  g  8^ 
note  9;  p.  650,  and  nota. 

In  suits  for  his  special  damages  tbe  husband 
sues  alone. 

1  Starltie,  SUoder  ft  Ubd,  •848-S64:  t 
Starkle.  Ev.  •586;  3  Kent,  Com.  "ISO;  1  Tldd. 

Pr.  *9;  Byatt  v.  Cochran,  85  Ind.  281. 

In  these  relative  injuries,  notice  is  only  taken 
of  the  wrong  done  to  the  superior  of  tbe  pot- 
tien  related,  by  the  breach  and  dlssolutina  of 
either  tbe  relation  itself  or  at  least  the  advan- 
tages accruing  therefrom;  while  the  loss  of  tbe 
inferior  by  such  Injuries  is  totally  uoresnrded. 
One  reason  for  which  may  be  this :  i  dai  the 
inferior  bath  no  kind  of  property  in  tKe  com- 
pany, care,  or  assistance  of  tbe  superior,  as  the 
superior  is  held  to  have  in  those  of  the  inferior; 
and  therefore  the  Inferior  can  suffer  no  loss  or 
injury.  The  wife  cannot  recover  damases  for 
beating  her  husband,  for  she  bath  no  separate 
iritere5!t  in  anvthtng  during  her  coverture. 

8  Chittv's  fil.  Com.  •142,  148, 

No  action  for  injury  to  the  person  survived 
the  death  of  the  perMn  injured,  at  common 
law. 

Kearney  t.  Borton  A  W.  B.  Cbrp.  9  Cash. 
108;  Mann  r.  Boeton  ^  W.  B.  Oorp,  9  Cush. 
1(W;  Hollenieekr.  BerkahireB.  Ch.  OCush.  478. 

The  wife  could  not  sue  for  special  damages 
resulting  from  tbe  loss  of  her  husband's  society 
and  services. 

Schooler,  Don.  Bel.  110. 

It  was  not  allowed  to  the  hosband  to  f'>iii 
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lits  Wife  In  suit  for  a  petsonal  wrong  to  btnuelf 
<fr  for  Bpecia)  reatUtiuK  damuges. 

1  Starltle,  Slander  &  Libel,  »348;  Ebtrsoa  v. 
Kmg,  SBino.  555;  Beach  v.  Banney,  2  Bill, 
809;  Beach  v.  Beach,  Id.  260,  88  Am.  Dec.  584; 
llart  V.  tVoM.  TBIackf.  851;  Long  v.  Morrison, 
U  lod.  595,  77  Am.  Dec.  73;  8  Am.  &  £ng. 
Encj'clop.  Law.  p.  883,  g  30,  and  notet.  p.  886. 
S  33.  and  ju>te»;  8i»ithtBorth  r.  Paeknrd,  7 
JIasa.  95;  2  HUliard,  Torts,  pp.  500-505,  511- 
517,  519,  ^  13. 

It  is  manifest,  therefore,  that  rcasoniDg  from 
these  well-sustainecl  rules,  the  argument  cjuoted 
assumes  one  at  least  of  these  two  propositiona, 
viz.:  that  the  action  "per  guoff^  etc;.,  for  dam- 
ages resulting  itom  a  wrong  against  another 
peraonally  sumved  to  the  one  immediately  re- 
ceiTiogtbeiulury,  or  that  no  distinction  existed 
between  the  former  action  and  the  class  of  ac- 
tions in  the  prosecutioD  of  which  the  husband 
joined  the  wife,  alleging  her  to  be  the  merito- 
rious cause,  which  aurvrved  to  tlie  wife.  But 
the  former  position  is  '  'felo  de  at,"  for  in  the  ac- 
tion "per  guotT etc..  the  immediately  wronged 

rrty  bad  no  Interest  and  held  only  an  Interest 
another  and  different  right  of  action,  which 
also  shows  an  ezistiDgdislinctloa  and  ihe  )alt«r 
proposition  untrue.  This  the  last  proposition 
'quoted  from  the  opinion  fully  affirms  on  au- 
tiiority,  as  do  all  of  the  authorities. 

But  one  right  of  action  could  arise  from  a 
personal  injury  to  a  married  man  and  that 
right  was  to  him.  Enticement  of  a  married 
man  without  bis  consent  or  by  fraud  and  de- 
ception is  a  personal  injury  to  bim.  There- 
fore the  wife  could  have  no  right  of  action 
therefor.  Only  one  right  of  action  arose  to  re- 
cover damages  resulting  from  an  injury  to  a 
third  person,  which  right  was  to  the  superior 
of  that  person. 

Because  for  direct  wrongs  to  the  wife  she 
held  the  right  of  action  wblch  during  coverture 
could  be  prosecuted,  the  husband  joining  her, 
and  that  on  becoming  discovert  fhe  could  sue 
alone,  it  will  not  do  to  say  ergo  the  wife  held 
a  right  of  action  for  an  alleged  resulting  injury; 
for  in  that  is  contained  the  latent  assumption 
that  her  riglit  was  the  same  as  though  the 
wrong  was  against  her  personally. 

At  the  common  law  the  husband  was  the 
superior  and  had  the  right  to  the  services  and 
society  of  the  wife,  esteemed  valuable  property 
rights,  but  the  wife  being  inferior  never  bad 
Huch  recognized  right  to  the  service  and  soci- 
ety of  the  husband. 

iSee  Logan  v.  Logan,  77  Ind.  558. 

Elliott,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Tbe  question  which  this  record  presents 
arises  upon  the  ruling  of  the  trial  court 
sustaining  a  demurrer  to  the  appellant's 
complaint.  The  question  which  requires 
our  consideration  and  judgment  is  this :  Oan 
a  married  womim  maintain  an  action  against 
one  who  wrongfully  entices  her  husband  from 
her,  and  alienates  bis  afTections?  It  was  the 
boast  of  the  common  law  that  "there  is  no 
light  witbout  a  remedy,"  and  In  tbe  main 
this  boast  was  not  an  idle  one,  but  wa.1  made 
good  by  the  vindication  of  legal  rights  in 
almost  all  instances  where  tbe  right  was 
appropriately  presented  for  judicial  con- 

14L.  a  A, 


sfderation  and  determination.  Some  of  tbe 
courts,  however,  sacrificed   the  principle 

outlined  in  the  maxim  to  the  demands  of 
fancied  consistency,  and  surrendered  a  clear 
and  strong  right  to  a  barren  technical  rule, 
for  they  held  that  a  wife  could  not  maintain 
an  action  for  tbe  loss  of  tbe  society,  support, 
and  afEections  of  her  husband.  The  fiction ' 
that  the  baron  and  feme  were  one  person  so 
far  swayed  the  judgments  of  some  of  the 
courts  as  to  carry  them  from  a  sound  funda- 
mental principle,  and  cause  them  to  declare 
a  doctrine  revolting  to  every  rlght-tbioklng 
person's  sense  of  justice,  and  contrary  to  the 
foundation  principles  of  natural  right.  We 
say  that  some  of  the  cases  did  this,  for  not 
all  gave  the  doctrine  we  refer  to  support; 
but,  on  the  contrary,  denied  it,  by  holding 
that  tbe  wife  might  have  a  right  of  action 
against  the  wrong-doer  who  took  her  husband 
from  her.  To  those  cases  we  shall  presently 
refer.  The  principle  outlined  in  the  maxim 
quoted  requires  that,  even  where  the  common 
law  as  it  now  exists  prevails,  it  should  be 
held  that  a  wife  may  have  an  action  against 
the  wrong-doer  who  deprives  her  of  the 
society,  support,  and  affections  of  her  hus- 
band. If  there  is  any  such  thing  as  legal 
truth  and  legal  right,  a  wronged  wife  may 
have  her  action  In  such  a  case  as  this,  for  in 
all  the  long  category  of  human  rights  there 
is  no  clearer  right  than  that  of  the  wife  to 
her  husband'ssupport,  society,  and  affection. 
An  invasion  of  that  right  is  a  fiagrant  wrong, 
and  it  would  be  a  stinging  and  bitter  re- 
proach to  the  law  if  there  were  no  reniedy. 
The  virtue  of  elasticity  which  has  been  so 
often  ascribed  to  the  common  law  (and  gen- 
erally very  justly)  Is  nowhere  more  clearly 
or  beneficially  manifested  than  it  is  in  rela- 
tion to  the  rights  of  married  women.  I^oog 
since  the  doctrine  of  feudal  times,  which 
gave  so  many,  and  such  comprehensive  rights 
to  the  barm,  and  so  few,  and  such  narrow 
ones,  to  tbe  Jem,  has  given  way  before 
the  enlightened  thought  of  better  ages  and 
less  barturouB  times.  One  who  should  now, 
either  in  England ,  or  America,  attempt 
,to  secure  an  enforcement  of  tbe  old  rules 
which  placed  tbe  wife  in  such  abject  sub- 
jection to  the  husband,  and  stripped  her  of 
so  many  rights  which  belong,  in  natural 
justice,  to  a  rational  human  being,  would 
find  a  stem  denial.  It  is  beyond  controversy 
that  without  the  aid  of  statutory  enactments 
the  harsh,  unreasonable  rules  of  the  old  com- 
mon law  have  fallen  before  the  spirit  of 
enlightened  reason  and  true  progress.  The 
doctrine  that  the  wife  could  not  maintain 
an  action  against  one  who  deprived  her  of 
bar  husband  violates  Uie  old  maxim  that 
"reason  is  tbe  life  of  the  law,"  for  there 
can  be  no  reason  in  a  rule  which  gives  the 
stronger  a  right  of  action  for  an  Injury  and 
denies  it  to  the  weaker.  If  the  stronger  may 
maintain  an  action,  the  greater  the  reason 
why  the  weak  may  do  so.  If  the  baron  may 
recover  from  one  who  entices  away  Vtxafeme, 
surely  the  same  reason  that  supports  the  rule 
giving  the  former  a  right  of  action  must  give 
a  like  right  to  the  latter.  The  reason  Is  the 
same,  but  the  degree  is  not,  for  tbe  reason 
intensifies  in  power  when  invoked  by  tbe 
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iDjnnd  wife.  The  decisions  which  denied 
the  wronged  wife  a  right  of  action  broke  the 
line  of  consistency  and  marred  the  symmetry 
of  the  iaw.  We  bare  spoken  of  the  decisions 
under  the  common  taw.  but  we  do  not  feel 
called  upon  to  discuss  them  at  length;  that 
has  been  ably  done  by  the  courts  which  have 
'given  the  subject  cwsideration.  Bennett 
T.  Bennett.  116  N.  T.  584.  6  L.  R  A.  S68 ; 
£yne4  t.  Knight,  0  H.  L.  Cas.  577 ;  Breiman 
T.  Ruueh,  7  Abb.  N.  C.  249  ;  Buker  v.  Baker, 
16  Abb.  N.  C.  298;  Jaj/rut  v.  Jayne$,  39 
Hun,  40;  Warner  v.  Miller,  17  Abb.  N.  C. 
321;  ChurehiU  v.  Lewit.  Id.  226;  Foot  v. 
Card,  68  Conn.  1,  6  L.  R.  A.  829. 

The  decisions  to  which  we  have  referred, 
and  the  authorities  they  adduce,  prove  be- 
yond debate  tbat  even  at  common  law  the 
right  of  action  for  a  personal  wrong  was  in 
the  wife.  We  assume,  therefore,  tbat  the 
right  of  action  for  a  wrong  sufFered  by  the 
wife  was  in  her,  and  not  in  the  husband. 
Any  other  conclusion  is,  indeed,  logically 
inconceivable. 

As  the  right  of  action  for  a  personal  injury 
was  always  in  the  wife,  she  is,  of  necessity, 
the  real  i>arty  in  interest ;  and  upon  reason 
and  principle  she  ought  always  to  have  been 
held  to  be  the  party  entitled  to  prosecute  the 
action  for  the  invasion  of  that  right.  Tliat 
it  was  not  so  held  was  owing  to  the  power 
of  the  legal  fiction  that  she  anid  her  husband 
were  one,  for  from  this  fiction  comes  the  stiff, 
unreasonable  rule  that  in  all  actions  she 
must  join  ber  husband.  Equity  however, 
never  gave  full  recognition  to  this  tecbnicnl 
doctrine.  Our  statute,  years  ago,  gave  tlie 
wife  a  right  to  sue  alone,  and  thus— adopting 
the  chancery  doctrine  and  abrogating  that  of 
the  common  law — broke  down  the  only  posi- 
tion upon  which  it  could  with  the  slightest 
plausibility  be  asserted  tbat  site  could  not 
sue  one  who  wrongfully  took  her  husband 
from  her,  since  upon  the  ground  that  she 
oould  not  sue  alcme  was  rested  the  doctrine 
denying  her  a  rleht  to  sue  one  who  enticfd 
away  her  husband.  It  was  never  asserted  by 
the  better- considered  cases  nor  by  the  abler 
text-writers  that  she  did  not  herself  possess 
the  substantive  right  upon  wblcb  the  cause 
of  action  was  foiiuded.  Tbe  reason  tliat  she 
could  not  maintain  such  an  action  was  not 
that  she  was  not  the  source  of  tbe  substantive 
right,  bntthat  there  was  no  remedy  available 
to  ner  forthe  vindication  of  the  right.  When 
the  statute  supplied  the  remedy  by  breaking 
down  tlie  biuTier  which  stood  between  her 
and  a  recovery,  it  clothed  her  with  full  rlgbt 
to  enforce  her  just  and  meritorious  cause  of 
action.  We  kuow  that  in  the  cose  of  iMgan 
T.  ZcuaR.  77  Ind.  558,  a  dilTerent  doctrine 
was  declared,  but  that  decision  was  by  a 
divided  court,  and  the  question  was  not  fully 
considered  ;  not  a  single  sutliorlly  wna  there 
adduced,  nor  is  tlii>re  any  cousisleiit  line  of 
reasoning.  We  should  lie  strongly  inclined 
to  deny  the  soundness  of  that  decision  if  it 
were  necessary  to  do  so.  but  It  is  not  neces- 
sary  that  we  should  overrule  It,  for,  since 
the  cause  of  action  there  declared  invalid 
arose,  nulical  changes  have  been  made  by 
statute.  The  rights  as  well  as  the  obligations 
of  married  women  have  been  greatly  en- 
14  L.  R.  A. 


Urged.  In  many  cues  it  baa  been  afflmiBd 
of  married  women  that  under  tbe  present 
statute  "ability  is  the  rule  and  disHbilitr 

the  exception."   Bota  r.  Prather,  10S  Ind. 
191.  1  West.  Rep.  367;  Arrwld  t.  EBngleman, 
lOS  Ind.  612-514.  1  West.  Rep.  482 : 
Lead  v.  Axtna  L.  In*.  Go.  107  Isd.  394.  5 
West  Rep.  688 ;  IndianapoUM  v.  AfterMi, 
lis  Ind.  844,  11  West  Rep.  839:  Btniult 
V.  MatHngly.  110  Ind.  197,  9  West.  Rep. 
282;  Str<mg  v.  Makseter,  102  Ind.  578.  % 
West.  Rep.  846,  and  102  Ind.  687.  3  West. 
Rep.   S51;  Lane  t.   Sehlemmer,    114  tod. 
296-801.   18  West.    Rep.   922  ;   Pkelim  v. 
Smith,  116  Ind.   SS7-409:   Touna  Mr- 
Fadden,  125  Ind.  254:  JRlUr  v.  Skietdt,  194 
Ind.  166,  8  L.  R.  A.  406.   It  seems  to  us 
very  clear  that.  In  view  of  the   fact  that 
true   principle    requires   tbat   a  married 
woman  should  have  a  remedy  for  tbe  vin- 
dication of  a  violated  right,  and  tbat  her 
rlglits  and  obligations  have  been  so  greatly- 
increaeed  and  enlarged  by  the  enabling  stat- 
utes, she  may  have  rediess  against  one  who 
wrongfullv  takes  her  husband  from  her. 
Every  radical,  express  change  in  tbe  lav 
carries  with  It  corresponding  and  incidental 
changes.    These  incidental  changes  are  in- 
separable from  tbe  essential  exfircss  changes, 
and  are  wrought  by  tbe  Legislature.  Xo 
part  of  the  law  can  be  expressly  cbangnl 
without  causing  incidental  changes.  To 
hold  otherwise  would  be  to  rnistmte  tbe  leg- 
islative purpose  and  break  tbe   law  into 
isolated  parts  and  disjointed  fragments.  U 
must  follow  from  this  doctrine  that,  when 
the  statutes  gave  a  married  womsn  the  rieht 
to  sue  alone,  and  changed  her  sutus  so  as  to 
invest  her  with  the  general  property  rights 
of  a  citizen  and  impose  upon  her  almost  tbe 
same  obligations  as  those  resting  upon  all 
citizens  free  from  disability,  they  clothed 
her  with  the  right  to  appeal  to  the  courts  to 
redress  the  wrong  inBicted  by  one  who  tor- 
tiouslv  wrested  from  her  tbe  support,  sorlety. 
and  aftections  of  the  basband.    In  adjudg- 
ing, as  we  do,  that  this  action  can  be  main- 
tained, we  believe  that  we  build  on  solid 
princi  pie,  and  we  know  that  we  are  sustai  ned 
by  able  courts.    The  authorities  already  ad- 
duced give  our  conclusion  support,  and  to 
them  we  add:    Swwr  v.  Adnnu  (N.  H.)  19 
Atl.  Rep.  776.  Mehrhofv.  Mehrhof,  3fi  JVd. 
Kep.  18:  WeOlake  v.  We*tM».  84  Ohio  8t. 
621,  82  Am.  Rep.  897:  PiMtteimite  v.  Puttle- 
vnite,  1  Ind.  App.  478.    See  also  Ihtjteu  t. 
Dtim&i,  76  Wis.  874,  8  L.  R.  A.  420. 

The  views  of  the  text-writcra  are  in  har- 
mony with  our  conclusion.  Mr,  Bigelow 
says :  "To  entice  awaj  or  corrupt  the  miwi 
and  affections  of  (HM  a  ciHisort  is  a  cItU 
wrong,  for  which  the  offender  is  liable  to 
the  injured  husband  or  wife."  Bigelow. 
Torts.  168.  Judge  Cooley  says :  **  We  see  no 
renbou  why  such  an  action  should  not  be  sap- 
ported  where,  by  statute,  tbe  wife  is  allowed 
for  her  own  benefit  to  sue  for  personal  wrongs 
suffered  by  her."  Cooley,  Torts,  228,  m^. 
Mr.  Bishop  clearly  and  strongly  ttates  tbe 
rule.  Be  says:  "Within  the  principles 
which  constitute  the  law  of  seduction,  one 
who  wrongfully  entices  away  a  hubliand. 
whereby  the  wife  is  deprived  of  bis  society. 
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and  especially  also  of  his  protertion  and 
Bupport.  infiicta  on  her  a  wrong  In  Its  nature 
acilooable.  We  have  seen  that  by  the 
common-lav  rules,  wbicli  forbid  the  wife  to 
sue  for  a  tort  except  by  joining  the  husband 
as  co-plaintiff,  she  Is  practically  without 
an  available  remedy.  But  under  the  modern 
stAtiites,  as  tlicy  are  shaped  in  many  of  our 
sUtM^  the  can  hold  property  at  law,  bring 


suits  to  secure  it,  and  maintain  actions  for 
toit  in  her  own  name,  without  any  interfer- 
ence from  her  husband,  so  that,  where  a  stat- 
ute of  this  sort  prevails,  she  has  her  action 
against  the  seducer  of  her  husband,  who  has 
thus  wrongfully  deprived  her  of  his  society 
and  care.''  1  Bishop,  Uar.  &  Dir.  %  iac& 
Judgment  mened. 


NEW  TOBK  COURT  OP  APPEALS. 


John  J.  MULLIGAN,  Beapt., 

V. 

NEW  TORK  ft  ROCEAWAY  BEACH 
K  CO.  «taL,  ApptB. 

f.  N.T.  ) 

1.  A  railroa^l  ticket  agettt  who  takes  m 
MU  belierln^  It  to  be  oounterfbit  in 

■  p*yment  tur  ttckatsk  »nd  iMMedlfctely 
procures  the  arrest  of  the  person  from 
whom  he  takes  it,  Is  not  acting  within  the  scope 
of  bis  buslQev  eo  as  to  make  the  railroad  com- 
paoy  Uatde  for  false  imprisonment  although  the 
arrest  was  wrongful  and  the  blU  proves  to  be  a 
good  one. 

S.  An  sfent  whose  sole  da^  Is  to  sell 
tldsets  firom  the  window  of  the  ticket 
ctflkee  of  m  vmSlwm^  station  Is  not 
ebsxsed  with  the  protection  of  pas- 
sengers waiting  for  t  rut  as  nor  iutruated  with 


HoTB.— LftlMlttv  qT  master  for  ftOtc  orrcit,  fm- 
yrtsewMciifi  or  mcMeUma  pro8ecut^an  bv  tenamt. 

General  rule. 

Although  there  are  oonfllcting  decisions,  the  bet- 
ter ntle  aeenu  to  be  that  if  the  action  Is  Instltated 
or  prosecuted  by  the  agent,  while  engaged  in  the 
course  of  bis  employment^  and  within  the  scope  of 
his  authority,  the  prtnoipal  Is  liable,  even  though 
It  weie  done  without  his  knowledge  or  consent,  or 
oootrary  to  liis  InetruuUoDS.  Meohem,  Agency, 
1741.  p.  fiS;. 

Can  corporation*  be  liable  for  nudMnut  prosecution  1 

Oorporationt  must  act  by  agenta.  There  seems 
•to  have  been  some  hesitation  m  some  of  the  earlier 
cases  to  impute  the  maUoe  of  the  asents  to  the 
oorpocaliotis. 

In  HeLeltaD  v.  Cumtwrland  Bank,  U  He.  saa,  it 
was  said:  "It  may  veil  be  doubted  If  such  oorpor- 
Hlions  can  be  implloate<1.  by  the  acts  of  their  mrv- 
ants,  in  Iraoaactlou  In  which  malice  would  have 
to  be  found,  in  order  to  suetaln  an  action  against 
tbeaa  therefor.  But  this  ease  does  not  render  it 
noocwuury  that  we  ahould  enter  furtber  Into  the 
considemtion  of  this  pomt." 

It  was  decided  that  oorporatlons  oouJd  not  be 
liable  Ut  an  action  for  malicious  prosecution,  in 
Cbildfl  V.  Bank  of  Missouri.  17  Ho.  213;  GUtett  v. 
Mlasourt  Valley  B.  Co.  fi5  tio.  315.  and  Owsley  v. 
Montgomery  ft  W,  p.  B.  Co.  37  Ala.  Sao.  The  two 
SUsBOuri  oaaes  are  overruled  by  Boogber  v.  life 
AMa  of  Amerka.  76  Ho.  81ft.  4S  Am.  Kep.  413.  which 
tixprenJy  overruled  the  GiUett  Oast  «s  being  in 
(.-ooflict  with  the  overwbelmiag  wdght  of  au- 
thority. 

It  Is  also  said  In  the  Boogber  Case  that  the  case  of 
Owsley  V.  Montgomery  ft  W.  P.  B.  Co.  87  Ala.  WO. 
I4L.  RA. 


the  ezeotttion  of  the  transportation  contract 
within  the  rule  wbinh  renders  the  carrier  liable 
for  willful  misconduct  of  Ita  servants  en- 
gaged In  performing  a  duty  which  the  carrier 
owes  the  passenger,  so  as  to  charge  the  carrier 
with  Uabnitr  for  the  wrongful  arrest  of  a  wait- 
ing passenger  by  dlreotion  of  the  agent. 

tEarl  and  Fltieh.  33.,  dlMsnt) 

(January  20,  1888.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  afflj-mine  a  Judgment  of 
the  Kings  Couoty  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for  a 
false  imprisonment  allied  to  have  been  caused 
by  defendant's  servant.  Betened. 

Statement  by  O'Brien*/..* 

Tbe  maleri^  facts  of  this  case  are  substan- 
tially as  follows:    On  the  afternoon  of  the  10th 


Is  m  effect  overruled  by  the  case  of  South  ft  Nortii 
Ala.  B.  Co.  V.  Chappell.  Sl  Ala,  620. 

In  Copley  v.  Orover  ft  R  Sewing  Haoh.  Co.,  it 
Woods.  494,  Bruce.  J.,  In  the  snutbem  district  of 
Alabama  refused  to  follow  Owsley  v.  Hontgomory 
ft  W.  P.  B.  Co..  87  Ala.  HO,  and  held  that  tbe  better 
and  modem  doctrine  Is  that  a  corporation  la  liable 
for  malioloua  promoutlon  and  other  wrongful  and 
tortious  oonduot  of  ita  agents  and  employte  tbe 
same  as  natural  persons. 

A  corporation  Is  liable  for  the  malicious  prosecu- 
tion conducted  by  its  agents,  tbe  same  as  If  It  was 
a  natural  person.  Williams  v.  Planters  Ins.  Co.  G7 
Hiss.  7S9,  34  Am.  Rep.  «4;  Vance  v.  Erie  B.  Co.  SB 
N.  J.  L.  884:  Iron  Mountahi  Bank  r.  JferoanUlu 
Bank,  4  Ho.  App.  605. 

In  ctvli  eases. 

A  oltent  Id  liable  for  an  Improper  arrest  on  a 
ea.  so.  procured  by  his  attorney  or  the  laCter*B 
managing  clerk,  although  no  order  was  given  to 
that  effect.  Shattuck  v.  Bill,  2  New  Ibig.  Bep.  ISA. 
142  Maes.  66;  CoUett  r.  Foster,  2  Hurlat  ft  N.  Stki. 

A  judgment  creditor  is  not  liable  for  false  im- 
prisonment by  reason  of  tbe  debtor's  arrest  by  an 
officer  on  account  of  his  refusal  to  pay  the  lUegal 
fees  demanded  by  tbe  oScer  forserrioeor  aoaplas 
execution.  Small  v.  BranQeld  (N.  H.)  July  20. 1890. 

The  malice  of  an  agent  In  suing  out  an  attach- 
ment In  his  principal's  name  will  not  be  imputed 
to  his  principal  so  as  to  render  the  latter  Uat>l«. 
Wallace  v.  Floberg,  40  Tex.  35. 

If  In  the  progress  of  a  cause,  tbe  eomplalnants* 
counsel  wlUiout  probable  oause  and  through  mal- 
ice procured  a  writ  of  ne  exeat  under  wbiob  the  de- 
fendant was  imprisoned,  the  oomplalitaois  are  not 
llaUe  to  tbe  defendant  in  an  action  for  false  Im- 
prisoDmcnt.  uukes  tbey  authorised  or  ratified  their 
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of  July,  1888,  the  plainitff,  accompHQied  by  a 
friend,  wentlodefeDdaDl'setatioQat  EastNew 
York  and  parcbaaed  tickets  for  pasaage  to 
Bockaway  Beach  and  back.  He  gave  lae  ata- 
tlon  teent  a  five-dollar  bill,  and  received  back 
tbe  tickets  and  his  change,  with  nhicb  be 
passed  out  to  tbe  platform,  and  be  waited  there 
for  tbe  traio.  lo  about  leo  miaules  ibe  ticket 
ageDt.  accompaiued  by  two  policemen,  came 
oat  OD  tbe  platrorm  and  pointed  oat  to  tbe  po- 
licemen tbe  ptainilfl  and  nis  friend,  and  said,  fn 
aubatance.  tnat  tbey  bad  passed  a  counterfeit 
flve^oUar  bill  tipon  him,  and  be  directed  tbe 
police  officer  to  arrest  tbe  two  men.  The 
policeman  told  tbe  ticket  agent  that  hc^Ueved 
tbat  there  roust  be  some  mistake,  as  he  knew 
tbe  plaintiff  and  bis  friend  to  be  repntable 
bofiineaa  men,  and  could  not  beliere  that  tbey 
bad  committed  tbe  crime.  Tbe  agent,  bow- 
ever,  said  that  they  bad  passed  tbe  counterfeit 
in  upon  him,  and  tbat  be  could  not  be  mis- 
taken and  be  ended  by  iosisting  (bat  the  police- 
man gbould  arrest  the  plaintiff  and  his  friend, 
which  was  accordingly  done.  Tbe  plaintiff 
and  bis  friend  were  taken  through  the  street 
to  tbe  police  station,  in  custody,  a  distance  of 
a  mile.  On  arriving  at  tbe  police  station  the 
five-dollar  bill  which  tbe  plaintiff  bad  given  to 
tie  ticket  agent  was  sent  to  a  neighboring  bank, 
and  was  there  pronounced  good.  Tbe  police 
aergeant  sent  for  the  ticket  agent,  and  after  he 
came,  tbe  facts  were  explaiora  to  him.  and  be 
aaid  he  was  sorry  tor  what  be  had  done,  aod 
wanted  plkinilfl  and  bia  friend  to  ezciuc  him, 
after  which  plaindfl  and  bto  friend  were  dis* 
<diai;ged.   Tbey  had  been  detained  ui  hour  or 


so  at  the  police  station.  Snbaeqaently  plaintiff 
commenced  this  action  to  recover  damages  for 
the  assault  upon  him,  and  bto  airett  and  be  le- 
covered  a  veraiet. 

Mr.  E.  B.  Hiasdmle  for  appelbot& 

Mr.  Ch&rlea  J.  PaiteFsoa*  for  respood- 

ent: 

Tlie  i^aintifl  having  purdiaaed  a  ticket  and 
passed  upon  tbe  defeodant^  platfwm  to  waft 
for  Ibe  train  bad  become  a  pasaenger  and  as 
such  was  entitled  to  be  protected  a^inst  ao- 
lawful  injuries  from  defendant's  eraploy6a. 

Carpenter  v.  Borton  d  A.  B.  Go.  97N.  T. 
494.  49  Am.  Rep.  540. 

Defendant's  employes  were  bound  to  protect 
tbe  plaintiff  as  far  aa  practicable  from  aniaw  f  ul 
injuriea  from  any  source,  and  a  fortiori  wete 
obliged  to  refrain  from  Infliciing  such  injuries 
themselves. 

Steteart  v.  Brooklyn  C.  B.  Co.  Wfi.  Y. 
588,  43  Am.  Hep.  185.  See  also  MaOach  t. 
Ridiey,  6  N.  Y.  8.  R.  SSI,  overruling  in  effect 
43HuQ,  S88. 

Where  an  empl(^6  of  a  railroad  caoees  an 
unlawful  arrest  and  detention  of  a  pacaeogcj 
the  company  is  liable. 

jCyneA  v.  Metropolitan  SSeP.  B.  Oo.  90  K.  Y. 
75,  43  Am.  Rep.  141;  White  v.  TwfntthTfnrd 
St.  B.  Co.  20  N.  Y.  Week.  Dig.  5l0;  BamHv. 
New  York  A  N.  T.  Ftrrv  Gv.  25  N.  Y.  S.  R. 
158.   See  125  N.  Y.  707. 

Tbe  evidence  shows  tbat  under  Bome  dream- 
atanoea  the  went  could  direct  an  arrest,  aad  if 
be  violated  his  Instroctiona  in  dmne  so  in  a 
particulaT  case  this  would  afford  nodtfease. 


«oan8el<s  actkm.  Buroap  t.  Albert,  Taney^  C.  0. 
Dee.su. 

■Fire  AMb  (rf  raia.  T.  Tleminy.  78  Oa.  ns,  was  an 
action  for  matMonsarresc  and  ftlee  hnprtsonment. 
It  was  beld  error  to  retase  to  chanre  "that  the  act 
of  a  Bprvant  In  the  line  of  bis  duty  alone  triads  a 
principal.  IHieetkHWof  anattomertostopawlt- 
nam  about  to  leave  the  tmtj  do  not  fosttfy  an 
arreat,  and  such  action,  tf  bad.  was  not  la  tbe  Une 
of  duty  of  Buoh  servant  or  attomey  so  as  to  trind 
bis  client" 

A  ooiporatfon  Is  liable  for  wronffTollj'.  mali- 
oioaslr.  and  without  Jiutoaose  solnff  out  an  attaota- 
mmt.  Western  News  Co.  r.  WUmartb,  83  Kan. 

m 

An  action  on  tbe  case  will  lie  against  a  bank  for 
anattactannent  prooored  fw  ft  by  Its  oeabler  wltb- 
ont  sufficient  caose  and  malldonslr.  Wbelem  v. 
Second  Nat.  Bank,  1  Baxt  468. 

OoodBpeed  v.  But  Haddam  Bank.  St  Oonn.  saO. 
M  Am.  Dec  48D.  was  an  acUoa  brouffbt  under  "an 
act  to  prevent  vexatious"  salts,  bnt  which  ibe 
court  says  la  subject  to  the  same  geneml  principles 
as  arc  act  tons  on  tbe  case  for  malicious  proaeoutlOD 
at  conuoon  law.  It  was  tb<m  held  that  a  corpora- 
tion was  Uable  for  a  mallolous  suit  commenced  by 
•ttaohmoit  without  probable  cause  by  tiie  author- 
ity of  the  board  of  directors, 

Arutt<«ipal  corporoUoiia. 

A  mnnldpa]  corporation  cannot  be  made  liable 
for  the  maliofous  prosecution  of  a  dvll  suit  to  col- 
lect a  valid  tax.  Brown  T.  Cape  OliaidGau,T  West 
Uep.lSX;Wll0.877. 

A  town  is  not  liable  for  an  arrert  and  Iraprtton- 
ment  procured  by  its  collector  for  Donpayment  of 
a  tax  lUogaily  included  In  bis  wamuit  but  abated 
befnrn  tbe  oollector  oaused  tbe  armt:  nor  does  It 
ratify  hiaaottoa  by  paying  his  fees  for  oommlt- 

uuaA, 


ment  and  tbe  jatlorTs  Cbaivea.  Periey  v.  Qea*8»> 
town.  1 0ray,  401. 

A  mnnldpftl  corporation  is  not  tiablo  for  an  un- 
lawful arrest  and  Imprison  meat  by  tts  oMccia  m 
an  attempt  to  enforce  a  void  odlMDCCb  attbcMich 
done  eotore  oiRcH.  Wutoy  r.  QdumUik,  4  West. 
Bep.  StO,  ee  Mo.  100. 

By  senunlt  emploved /or  poHcc  dHty; 

A  depot  oompauy  Is  Uable  for  an  Impropwantst 
made  by  one  in  Its  wnploy,  performing  private 
poUoeduty.  UniooD^NrtAB. Co. V. Smith (Coto.) 
July8.ie»L 

A  principal  who  selects  an  ascot  to  detect  and 
arrest  offenders  Is  rcepooslble  for  tbe  acts  of  the 
afrent  committed  wltbtn  the  geoermi  soope  of  hM 
empJoyment,  altboogh  tbeagent  may  have  violated 
instracttons  and  arrested  an  bmooent  person. 
Peuneylvanta  Oo.  v.  Weddle.  100  Ind.  OS;  Harrto  t. 
LonlSTlUe.  N.  O.        R.  Co.  86  Fed.  Rep.  IUl 

A  railroad  company  Is  liable  for  an  unlawfal  ar- 
rest  aod  Imprtsooment  tiy  one  mploycd  fer  K  to 
detect,  arrest  and  praaeeate  pemona  unlawrally 
obstruottngUa  tracks.  Bvanevllle  ft  T.  H.  B.  CO.  v. 
HcKee.  S0  Ind.  51»,  BO  Am.  Rep.  Ktt. 

An  expren  company's  agent  employed  to  pursue 
and  cause  the  arrest  of  a  poaon  who  has  stolen  ft* 
property,  will  render  the  company  Hable  for  the 
unlawful  arrest  made  by  tdm.  American  Rxp.  On. 
V.  Patterson,  78  Ind.  480l 

A  market  company  is  not  liable  tor  a  falw  arrest 
of  a  person  on  Its  pmnlses,  made  by  tte  employ^ 
wbo  had  no  antbori^  Arom  the  oompuny  to  mtfke 
the  arrest,  but  who  made  it  fea  his  otpaelty  aaa 
speelal  oflloar  of  tbe  metropolitan  police  fOvce.  al- 
thouffh  paid  only  by  ttte  company.  WeUsv.Waab* 
instoo  Market  Co.  »  Wash.  Iaw.  Hep.  SC. 

In  Oark  v.  Starln,  47  Hun.  UA,  deCanilaiit'^  «nn 
aotlnff  as  leneral  manaver  (tf  deCendant's  pkusnin 
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Bounda  r,  DOauare,  L.  W.  R  0».  U  N. 
Y.  120,  21  Am.  Rep.  697. 

O'Bries*  J.,  dellTered  the  opinion  of  the 

court; 

The  plaintiff  recovered  damages  In  this  caae 
upon  an  aHegation  that  he  was  unlawfully  ar- 
rested and  imprisoQcd  by  the  defendant.  The 
legal  queslion  involved  relates  to  the  respoDxi- 
bility  of  the  defcadaot  for  tbe  cooduct  of  a 
ticket  flfrent  under  the  following  circumetancee: 
Od  the  lOtb  of  July.  1888,  tbe  plaintiff  and  a 
companion  Trent  to  tbe  defendant's  station  at 
tbe  comer  of  Atlantic  Avenue  and  Vesta  Street, 
Brooklyn,  and  procured  from  tbe  ticket  agent 
there  two  excMrsion  tickets  to  Rocka  way  Beach. 
The  plaintiff  banded  to  the  agent  a  new  flve- 
dollar  bill  in  payment  for  the  tickets,  and  re- 
ceived from  bim  tbe  tickeis  and  tbe  change. 
A  very  sbort  time  before  tbe  plaintiflf  and  his 
friend  appeared  at  the  station  and  purchased 
the  ticket,  a  detective  ronnected  with  the  Brook- 
lyn police  force,  came  to  the  station,  and  left 
vith  the  agent  the  following  paper:  "Look 
out  for  three  men  parsing  $5.00  counterfeit 
bills.  Garfield's  picture.  One  tbirty-fiveyears, 
blue  coat,  black  slouch  bat,  small  dark  mus- 
tache; one  forty  years,  dark  alpaca  coat,  black 

Sints,  slouch  hat;  the  other  thirty  Ave  years, 
ue  mil,  black  iloach  h&t,  full  red  whiskers, 
looks  like  Italian.**  When  tbe  plaintiff  and 
bis  companion  came  to  tbe  station  tbe  ticket 
agent  supposed  they  were  two  of  the  pemons 
described  in  tbe  notice  left  with  him  by  tbe  de- 
tective. Tbe  agent's  statement  as  to  what  took 
place  between  himself  and  the  detecUve  before 


the  plaintiff  appeared  at  the  station,  and  hl» 
action  In  consequence  down  to  tbe  lime  of  tbe 
arrest,  is  not  contradicted.  The  agent  was 
told  by  tbe  detective  that,  if  any  of  Ibeae  men 
referred  to  in  tbe  paper  put  in  an  appearance, 
to  have  the  oflUcera  arrest  them.  He  says  that 
tlie  two  men  walked  up  to  tbe  window  of  tbe 
ticket  office,  and  tbe  plaintiff  look  a  brand 
new  five  dollar  bill  from  bis  pocket  and  asked 
for  two  tickets  for  Rockaway  Beach  and 
return.  What  the  agent  then  did  is  perhaps 
t}est  expressed  in  his  own  language.  Re  says: 
"I  took  tbe  money  from  htm,  and  gave  htm  the 
two  tickets.  Didn't  let  on  anything  at  tbe  time. 
Took  the  bill,  and  left  it  one  si(te.  because  it 
looked  'queer.*  After  tbe  two  went  outside  a 
messenger  boy  came  in.  I  took  the  bill  ur> 
before  the  messenger  came.  Took  a  pin  and 
pulled  to  find  the  two  parallel  silk  threads 
that  run  through  the  bill;  it  appears  in  all 
these  kind  of  hills  that  are  made  with  tbe  dis- 
tributor fibre  through,  it  is  like  a  pencil  mark, 
red  and  blue;  and  when  1  picked  at  it  I  could 
not  see  anything  in  it,  and.  as  I  have  no  tn> 
sirucltons  to  arrest  aoybody,  I  took  the  bill, 
and  when  the  messenger  tioy  came  In  I  told 
bim  to  take  tbe  bill,  go  up  to  tbe  Howard 
House  and  see  if  he  could  find  I>etective  He- 
Keanv.  If  he  did,  to  give  bim  the  bill,  and 
tell  him  that  the  men  who  had  tbe  bill  were 
here  at  tbe  station.  I  lold  him  that  if  he  didn't 
find  him  to  give  it  to  tbe  ticket  agout  at  tbe 
Howard  House.  Tbe  detective  said  someihini; 
about  giving  biro  tlie  bill,  and  to  ask  bim  if 
that  was  tbe  bill.  I  sent  the  bill  away  by  this 
b(^.— the  same  Ull  that  I  received.  After- 


resort,  and  a  policeman  employed  by  tbe  defend- 
ant unlawfuUr  anvsted  the  pliUntlff  on  suspfdoo 
of  having  stolen  defcndnat^s  property.  The  de- 
fendant TvoB  bold  liable,  and  Pratt,  J.,  says:  "Tbe 
question  Is  not  whether  tbo  partlculur  act  was 
authorlaed.  but  whether  the  Fervant  was  engaged 
In  Ms  master^  buslnpw,  and  acting  within  the 
general  scope  of  blsautborlty.  The  test  Is  whether 
ttie  act  complained  of  Is  In  the  oourse  of  the  em- 
ployment or  outside  of  It" 

Under  the  HlasiBBtppl  Act  of  February  22,  1890, 
empowering  station  agents  to  arrest  and  deliver  to 
the  sheriff  any  person  guilty  of  disorderly  conduct 
about  railroad  atatlons,  suoh  station  agents  arc  not 
officers  of  the  State  so  as  to  relieve  their  employers 
from  Ilabilitr  for  false  arrests  made  by  them. 
King  V.  Illinois  Cent.  R.  Co.  (JllssJ  Oct.  Term, 
IWl. 

Where  the  plaintiff  was  constantly  guarded  by 
detectircs  employed  by  tbe  defondunt  and  sub- 
jected to  such  examination  and  survelllanoe  as 
olearty  to  Imply  that  be  was  regn  rded  as  a  criminal, 
snd  that  forou  would  t>c  used  to  detain  him  if  be 
attempted  to  assert  his  liberty,  the  defendant  Is 
liable  for  f-ilse  (mi)rt84inment.  Futbrringham  v. 
Adams  Exp.  Co.  3S  Fed.  Hep.  2SS. 

In  Fitzpatrick  v.  New  York  &  H.  It.  R.  Co.  15  N. 
Y.  Week.  DI«.  BOB,  tbe  ptaintifT  was  wrongfully 
arrested  without  express  authority  of  the  defend- 
ant on  the  defendant's  premises  for  a  supposeil 
theft  committed  elsewhere,  by  a  public  policeman 
not  employed  by  tbe  defendant,  although  bar- 
ing his  headquarters  and  a  lockup  on  dcfendanrs 
premises  fumlnbod  by  It.  It  was  beld  tbat  the 
defeadant  was  not  liable. 

A  raUroad  company  Is  liable  for  malicious  prose- 
cution instituted  by  a  detective  poUceman  in  its 
f-mptoy.  Edwards  v.  Midland  B.  Oo.  L.  B.  <  Q-  B. 
DIv.  287. 
14  Ll  R.  A. 


Implied  authorttv  Of  oOter  sermnts  to  amrt,  etc. 
A  corporation  Is  liable  for  a  tatoe  ImjwlBonment 

procured  by  Its  agent,  acting  In  the  course  of  his 
employment,  although  ft  neither  authorized  nor 
ratified  his  wrongful  act.  Wheeler  ft  W.  Mfg.  Co. 
V.  Boyce,  38  Kan.  8S0. 

In  Edwards  r.  London  *  N.  W.  B.  Ca,  L.  B.SC 
P.  445,  tbe  defendant's  agont  in  charge  of  Its  sta- 
tion, without  express  authority,  caused  tbe  unlaw- 
ful arrest  of  the  plalntift  on  suspicion  of  bis  having 
stolen  tbe  dolendant^  property.  Tbe  dcfMidant 
was  held  not  liable. 

A  Corporation  Is  not  liable  for  a  false  arrest 
ordered  by  Its  superintendent,  for-  the  alleged 
assault  upon  himself  while  In  charge  of  its  prop- 
erty, unless  autbotiaed  or  ratified  by  It.  Tolches- 
ter  Beach  Imp.  Oo.  v.  Sleiomoler.  8  Ii.  R.  A.  8U.  73 
Ind.  313. 

A  railroad  company  la  liable  for  a  false  Imprison- 
ment If  committed  by  its  authority.  Goif  v.  Greet 
Northern  R.  Co.  S  El.  &  EL  672. 

In  this  case  It  was  held  that  erldenoe  that  the 
impi-isonment  was  by  the  direction  of  the  supcrln- 
teodeot,  to  whom  all  the  employteot  tbe  company 
referred  as  the  superior  auitaorlty.  was  suflkient 
evidence  to  go  to  the  Jury  on  tbe  question  whether 
the  arnt^t  was  authorized  by  the  company. 

In  MePorley  v.  St.  John.  0  Sup.  C  K.  the 
leariieil  elilef  Justice  of  Canada  said :  "  A  oorporj- 
tion  eannot  t>e  made  ltat>le  tor  false  1m  prison  men  t 
uokw  the  party  complaining  gives  erldeiice  lusti- 
f yiug  the  Jury  m  finding  tbat  tbe  persona  actually 
tinprisonlog  him  had  authority  from  tbe  oorponi- 
tltm." 

Whem  train  employfe,  upon  dlsooverlng  a  per- 
son near  an  obstructiqa  on  the  railroad  track, 
unlawfully  took  him  Inft)  custody,  without  other 
authority  than  that  arising  from  tbcb-  employ- 
ment, tbe  company  la  not  liable  for  false  Imprisou- 


Digilized  by 


Google 


Ksw  York  Coitbt  of  Aptkau. 


mrds  Officer  Eenney  and  tbe  messenger  tmj 
came  Id.  Tbe  bill  was  not  returaed  to  me.  l 
oever  bad  the  bill  after  I  gave  it  to  tbe  messen- 
ger bov."  It  seems  Ibat  in  coDSequeoce  of 
tbe  action  of  tbe  agent  the  police  arrived  in  a 
short  time  after  the  ticlietg  bad  been  purchased 
and  wbiie  ifye  plaintiff  and  bis  companion 
were  Bitting  oo  a  bench  outside;  and,  aa  the 
plaintiff  cliums,  the  agent  pointed  bim  out  to 
tbe  police,  and  directed  them  to  arrest  him. 
Be  was  arrested  and  brought  to  the  police 
court,  when,  it  appearing  that  tbe  bill  was 

f:ood,  he  waa  discharged.  Tbe  transaction 
mmediatel;  preceding  the  arrest  is  thus  de- 
scribed Inr  the  plalntifl:  "I  went  in  and  haoded 
in  a  five  dollar  bill  to  tbe  ticket  agent.  Asked 
him  for  two  leturo  tickets  for  Rockaway.  He 
look  the  Ull  and  looked  at  me.  I  thought  it 
was  some  voang  man  that  might  have  known 
me,  he  was  going  so  slow,  going  to  make  the 
change  and  give  me  the  tickets,  and  walked 
tiack  In  tbe  rear  of  tbe  office.  There  was  an 
operator— a  lad^- — sitting  there.  He  had  some 
ooDversatloD  with  her;  and  in  another  comer 
was  a  buy, — in  another  comer  of  tbe  room. 
He  came  back  to  me  and  looked  at  me  again. 
I  says,  'You  ought  to  be  in  a  little  more  burry 
than  that.'  He  didn't  say  a  word,  but  banded 
me  out  the  change  and  my  return  tickets, — 
tbe  change  of  the  GTe-doflar  bill,  which  I 
think  was  four  thirty,  or  whatever  it  was. 
Then  we  walked  out  on  the  platform,  down 
on  tbe  Atlaniic  Avenue  side,  and  sat  on  the 
bench  of  tbe  station  platform  for  (en  or  fifteen 
minutes,  wafting  for  the  train  to  come  up.  It 
is  a  regular  platform.  I  think  there  is  a 
porch  over  it.   I  did  not  have  to  pass  through 


a  gate  to  go  to  It."  After  the  plain Uff  was 
pointed  out  to  the  pnlice  by  tbe  agent  lie  was 
brought  into  tbe  ticket  omce,  and  the  aeenl 
then  charged  him  with  haviug  passed  to  bim 
a  five-dollar  counterfeit  hill,  which  tbe  plain- 
tiff denied,  but  gave  to  tbe  agent  another  bill 
in  its  piaoe.  Tbe  agt-nt  deoTed  that  he  gave 
any  direction  to  tbe  police  to  make  the  arreat. 
ana  there  was  aome  queatioii  on  the  trial  as  to 
whether  tbe  bill  that  was  ecluallv  passed  by 
the  plaintiff  was  the  bill  producea  before  tlie 
police  magistrate  and  found  by  bim  to  be 
good,  but  these  questions  must  be  regarded  as 
settled  in  tbe  plaintiff's  favor  by  ttie  verdici  of 
tbe  jury. 

Assuming,  as  we  must,  (bat  tlw  agent  di- 
rected tbe  arrest,  and  that  tbe  plaintiff  had 
committed  no  offense  that  jusUficdit,  the  qoea- 
tion  Bliil  remains  wbetlier  the  agent  was  acting 
in  the  line  of  bia  duty,  so  as  to  make  the  de- 
fendant responsible  for  bia  acts.  It  is  quite 
clear  from  the  evidence  that  the  agent  was  first 
put  upon  his  guard,  and  in  fact,  set  in  motion 
not  by  any  direction  from  tbe  defendant,  but 
by  tbe  police.  When  he  took  the  bill  be  knew, 
or  at  least  believed,  it  to  l)e  a  counterfeit;  but. 
notwithstanding  tbfs,  be  gave  the  pintotiff  de- 
fendant's property  for  it,  whereas  it  was  bia 
duty,  considering  him  merely  as  the  agent  of 
the  defendant,  to  refuse  it.  He  did  not  take 
the  bill  in  the  course  of  his  business  as  agent, 
but  for  the  purpose  of  entrapping  persons  that 
he  tKlieved  to  be  engaged  in  the  commtssioa 
of  crimes.  This  may  have  been  laudable 
enough  on  his  part  as  a  citizen  or  as  a  person 
aiding  the  police,  but  he  was  not  acting  in  (be 
line  of  bis  duty  as  defendant's  agent.   If  he 


meat.  Porter  v.  Chicago,  R.  L  A  P.  B.  Co.  41  Iowa. 
8B8. 

A  railroad  ticket  agent  lias  no  Implied  authority 
to  cause  tlie  arreat  of  one  suspected  of  haviov 
attempted  to  rob  the  till  under  bis  charge  after  tbe 
attempt  bad  ceased,  nor  Is  tbe  company  llatrie  (or 
such  act  of  its  servant  In  an  action  for  false  Im- 
prlsonmeot.  AUen  v.  London  ft  B.  W.  R.  Oo.  !>.  B. 
eg.  B.06. 

Tbe  manwer  cS  a  bar  In  a  puUio  bouse  bas  no 
implied  authority,  by  reason  of  his  poelllon,  to 
fflve  Into  custody  a  person  on  a  ctiarge  of  bavlog 
attempted  to  pose  bad  money,  so  as  to  make  his 
employer  Uable  tor  false  arrest  Abrahams  v. 
DeaUn  (UU)  1 Q.  B.  610. 

To  Halt  V.  Lord.  30  N.  T.  881.100  Am.  Dec.  448, 
defendanrs  clerk  and  superinteodeat,  having  sus- 
pected tbo  plaintiff  of  stcallngr  goods  wfaUo  In  de- 
fendant's store,  called  in  a  policeman,  arrested  and 
searched  her.  Nothing  was  found.  It  was  held 
that  defendants  employes  had  no  Implied  author- 
ity for  Buoh  prooeodlngs,  so  as  to  make  the  defend- 
ant liable. 

In  an  action  for  false  imprisonment  procured  by 
the  defendants  servants  upon  suspicion  that  platn- 
tur  bad  stolen  articles,  the  defendant  la  not  liable 
unless  be  authorized  tbe  arrest,  and  there  being  a 
oonfllot  of  testimony  on  that  question.  It  should  be 
submitted  to  tbe  Jury.  Hallach  v.  Bidloy,  18  N.  Y. 
Week.  Dig.  Ift.  This  was  the  flistiappeal  In  this 
case.  On  the  second  appeal  It  was  held  that  au- 
thority to  a  floor-walker  in  a  store  to  cause  the 
arrt'St  of  a  person  suspoctod  of  having  stolen  fronds 
of  hts  employer  cannot  be  presumed  from  the 
flnor-wiUker  being  charfed  with  the  duty  of  pro- 
rectlng  the  goods  sn  as  to  render  his  emploj-er ' 
liable  In  an  action  for  false  arrest,  although  the 
Hoor-nulker  supposed  that  be  was  doing  his  duty. 
?.4  L.  It.  A. 


48  Hun.  338.  On  the  thh^  appeal  it  was  field  tbat 
it  should  be  left  to  the  Jury  to  aay  whether  the 
duty  of  looking  after  thieves  did  not  Imply  instruc- 
tlons  as  to  suspected  penons.  <  N.  T.  6.  IL  XL 
On  tbe  fourth  appeal  the  court  advanced  to  the 
position  that  a  store  keeper  invites  the  public  to 
enter  his  premises  and  submit  themselves  (o  the 
care  of  bis  employes,  and  la  liable  Tt»  ■  fialse  amst 
made  on  snob  premises  by  the  latter,  even  wbece 
DOC  within  the  strict  line  of  their  emfdoyment.  U 
N.  T.  8.  R.  4. 

This  case,  so  prolific  of  appeals  on  this  one  ques- 
tiOD,  furaifAed  still  another  from  an  order  refusing 
to  set  aside  the  verdict  for  Improper  cooduot  of 
tbe  Jury  and  negligence  of  counsel  on  the  aeoood 
trial.  See  2e  N.T.  Week.  Dig.  m 

For  a  malicious  proseculion  Instituted  by  tbe 
general  maoager  of  a  corporation,  for  its  beoeflt 
and  In  Its  Interest,  tbe  corporation  Is  llaUe.  Foo- 
ton  V.  Wilson  Sewing  Hacb.  Co. «  Phlla.  183. 

The  acUog  manager  of  a  bank  has  do  implied 
authority  to  Institute  a  criminal  proseculion  on 
behalf  of  tbe  bank  so  aa  to  render  the  bank  liable 
for  a  malicious  prosecution.  Evidence  must  bm 
given  tbat  such  a  power  was  wtthln  the  scope  of 
the  duties  he  was  authorized  to  perform.  Bank  of 
NewSoutb  Wales  v.  Owston,  L.  K.  4  App.  Cas.  270. 

An  agent  employed  to  collect  a  note  docs  Dot 
tender  his  employer  liable  for  a  malicious  orlmJMl 
fwosecutlon  Instituted  br  him  agatnit  tbe  maker 
for  a  forged  alteration  of  a  promise  of  ■  rebate 
from  the  face  of  the  note  which  affected  only  the 
agent's  individual  Interests.  SpringOoM,  B.  Je  T 
Co.  v.  Oreeo,  S5  111.  App.  lOB. 

Where  an  agent  institutes  a  malic kMts  proeeoa> 
Hon  out  of  his  own  bead,  and  without  tbetn«t)ga- 
Uon  of  his  principal,  the  latter  wm  not  be  liable 
for  the  same  unless  be  adonts  and  owitlnues  tbe 
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bad  been  clie^4ed  or  imposed  upon  by  the 
plaiatiff.  or  if  be  booestly  believed  be  bad 
Men,  sod  ^en  attempted  to  recover  what  be 
bad  or  anpposed  be  bad  lost  bj  the  arrest  of 
tbe  i^hitm,  ft  might  tfaen  be  said  tbat  be  was 
eogagi^  in  the  proteclioo  of  tbe  property  and 
iDleresls  of  tbe  defendant,  and  therefore  acting 
-ffUbin  tbe  line  of  his  duty.  But  here  a  ttrket 
agent  of  a  railroad  deliberately  takes  from  a 
penKm  applying  to  purchase  a  ticket  what  be 
beHereB  to  »  a  -coanterfeit  fire-dullar  bill,— 
not,  of  course,  Id  good  faith,  or  to  the  regular 
and  ordinary  coume  of  bis  buslnese,  but  for 
tbe  purpose  of  aiding  the  police  In  the  detec- 
tion of  crimioRlB. — and  then  immediately  di- 
recta  ibe  arrest  of  tbe  person  from  whom  he 
took  the  Mil.  Soch  an  act  on  hia  part  ia  not 
Uodlog  on  bis  prindpal.  If  he  was  Id  fact 
acting  within  the  scope  and  In  the  line  of  bis 
duty,  be  would  have  refused  to  receive  what  he 
belteved  lobecoonterfeltmoneyfortbe  proper- 
ty of  bis  principal,  and  would  have  refused  to 
l»rt  with  such  property,  except  upon  receipt 
of  what  at  least  he  believed  to  be  good  money. 
The  defeodant's  agent,  as  a  diizen,  miknt 
with  perfect  propriety  render  to  the  police 
aocb  services  as  he  could  In  procuring  the  de- 
tection aod  arrest  of  persons  engaged  in  pass- 
ing counterfeit  money,  but  ii  does  not  foUow 
that  all  bis  acts  in  that  respect  are  binding  on 
the  defendant.  Tbe  charge,  therefore,  tbat 
tbe  defendant  procured  the  plaintiff  to  be  ar- 
rested without  cause  was  not  made  oat,  as  tbe 
act  of  tbe  ticket  agent  in  this  respect  cannot 
be  attributed  to  them 


Tbe  rcmatning  question  is  whether  It  was 
shown  tbat  tbe  defendant  is  liable  for  a  breach 
of  its  contract  with  the  plaintlll  as  a  passen^r 
or  for  neglect  of  any  duty  it  owed  to  him 
growing  out  of  the  relation  of  pssacnger 
and  carrier.  Tbe  law  is  eetlled  that  a  common 
carrier,  by  Its  contract  of  transportation,  un- 
dertakes to  protect  the  passenger  against  any 
injury  arising  from  the  negligence  or  willful 
misconduct  of  its  servanta  while  engaged  in 
performing  a  du^  which  tbe  carrier  owes  to 
him.  SUwart  v.  Brooklyn  <fe  C.  B.  Oo.  90  N. 
T.  688,  48  Am.  Rep.  1»&.  Upon  the  facts 
disclosed  by  the  record  it  Is  verv  difficult  to 
bring  Ibis  case  wltbin  that  prliici|)le.  All  we 
know  with  respect  to  tbe  duties  of  ibe  agent  Is 
that  be  sold  ticfceta  at  the  station  from  a  place 
behind  a  window  in  tbe  waiting-room.  Itdoea 
not  appear  tbat  he  bad  any  charge  of  tbe  place 
where  I  he  plaintiff  was  when  arrested,  or  that 
tbe  plaintiff  was,  within  the  meaniDg  of  the 
decisions,  in  his  custody,  or  under  his  protec- 
lion,  or  that  the  ticket  agent  was  inhiiated  br 
the  defeu'lnnt  with  any  powers  or  duMca  with 
respect  to  (be  execution  of  coolracfs  for  tbe 
transportatino  of  psssengers.  Upon  tbe  facts 
disclosed  at  the  trial  It  would  be  quite  difficult, 
if  not  impossible,  to  classify  the  act  of  the 
agent  in  pointing  out  the  plamtIS  to  the  police 
and  directing  bis  arrest  as  negligence  or  will- 
ful misconduct.  There  can  t>e  no  doubt  that 
a  conductor  or  like  agent  of  a  ctrrier  of  pas- 
sengers, who  has  them  In  hfacbarge  and  under 
bis  care,  may  violate  tbe  duty  which  be  owes 
to  them  by  directing  an  arrest  without  cause. 


mvae  with  knowledge  of  all  the  drcumstances. 
Dallf  T.  Toung,  8  111.  App.  80. 

To  make  a  oorporatton  liable  for  a  malicious 
criminal  proseoutlou  Inmltuted  by  Its  agents.  It 
must  he  shown  tliat  there  was  ezprew  precedent 
aaUtority,  or  adoption  and  imtMoatkm  by  the  cor- 
poiatfon.  Carter  v.  Howe  Haob.  Co.  K.  Hd.  no,  84 
Am.  Hep.  8IL 

A  railroad  oompooy  fs  liable  for  a  mallei nua 
prosecution  inetltnted  by  its  attomeya  and  offloeis 
a^nst  one  on  a  ohargo  of  having  stolen  Ita  prop- 
ertr.  Blcord  v.  Oentrsl  Pac.  R.  Co.  16  Nev.  107. 

A  corporation  is  not  liable  for  a  malicious  proee- 
cutlon  Instltnted  bylta  manager  without  express 
authority,  where  the  by-laws,  by  which  the  man- 
ager's duties  were  prescribed,  did  provide  for  hta 
taking  such  prooeedlngs.  HUlerv.  Manitoba  Lum- 
ber ft  F.  Co.  6  Manitoba  Law  Rep.  487. 

A  railroad  company  is  not  Hable  for  a  mallolons 
proeeouboD  InsUtated  by  Its  superintendent  wltti- 
out  special  direction  for  the  supposed  theft  of  its 
property,  there  being  no  evidence  that  be  was 
acting  otherwise  than  on  his  own  account.  8te- 
veoB  V.  Midland  Counties  R.  Co.  10  Exob,  8B8. 

In  Walker  v.  Bouth  Eastern  K.  Co.,  L.  R.  fi  C  P. 
440,  tbe  plalntUr  was  given  Into  custody  by  an 
offloer  of  the  defendant,  after  an  alleged  assault 
had  been  oommltted  by  the  plaintiff  and  be  was 
walking  away.  The  oDcer  had  a  uthority  from  the 
defendant  to  arrest  persona  for  the  purpose  of 
putting  an  end  to  an  affray.  It  was  held  that  the 
defendant  woa  not  liable  in  an  action  for  maUdous 
prosocutlon. 

As  to  arrcet  and  inoseoution  of  passengers  by 
carrier's  servants,  see  GDllngfaam  v.  OUo  Wver  B. 
Co..  pout.  1W. 

For  a  ftalse  arrest  of  a  passenger  by  the  servants 
of  a  railroad  company,  the  company  Is  not  liable 
unleas  it  autfaorlaed  or  rattfled  It.  Boe  r.  Blrlun- 
bead.  L.  ft  C.  J.  R.  COi  f  Bach. «, 
14  L.  R.  A. 


A  railroad  oompany  Is  not  liable  for  the  false 
arrest,  by  its  detective,  of  an  Intending  paeaenger 
Id  its  station,  wbere  the  appearani«  and  tiehavlor 
of  tbe  latter  jugtlQed  the  belief  that  he  bad  com- 
mltted  or  wan  about  to  commit  a  feltMiy.  New- 
man V.  New  York,  L.  E.  ft  W.  H.  Co.  H  Hun.  885. 

Nor  la  it  liable  for  tbe  detention  of  the  person  by 
the  mairistnite  to  whom  the  detective  delivered 
him.  uDlees  such  detention  was  requested  by  tbe 
detective.  Ibid. 

Malice  and  want  of  probable  cause  on  tbe  port 
of  a  railway  conductor.  In  caustug  the  arrest  of  a 
passenger  on  a  charge  of  fraudulently  evading 
payment  of  fore,  it  established,  may  be  Imputed  to 
tbe  coiDpany.  Krule\-ftz  v.  Bastera  R.  Co.  S  New 
Eng.  Rep.  87.  140  Maas.  S73. 

'Hie  ticket  collector  of  a  railroad,  with  authority 
to  arrest  persons  attempting  to  avoid  payment  of 
fare,  renders  the  company  liable  for  a  mistake  In 
erroneously  giving  a  passenger  into  custody  who 
had  already  paid  his  fare.   Moore  v.  Metropolitan 

H.CO.  L.R.8Q.aas. 

In  Poulton  V.  London  ft  S.  W.  R.  Co..  L.  B.  £  Q.  B. 
584,  the  plaintiff  was  arrested  by  the  defendants 
station  master  for  refusing  to  pay  fore  for  his 
horse,  for  which  be  was  entitled  to  free  trans- 
portation. It  waa  held  that  tbe  defendant  waa 
not  liable  for  snoh  unlawful  arrest.  It  bofn?  an  act 
which  the  defendant  was  not  authorized  to  do  and 
beyond  tbe  scope  of  the  agent's  authority. 

Where  a  railway  conductor.  Instead  of  arresting 
a  paKenger  tor  refusing  to  pay  his  fare,  as  be 
might  do  In  his  capacity  as  a  police  oflker  under 
the  statute,  directed  his  arrest  by  oflBcers  at  the 
end  of  the  passenger's  Journey,  tbe  company  b 
liable  for  the  arrest.  If  unlawful.  Krutevlts  v, 
Bastem  B.  Co.  8  Hew  Bng.  Bep.  810, 14S  Mass,  am 

Wbere  tbe  rules  of  tbe  carrier  require  psssengers 
todeUverup  their tloketa  before  leavfngtts  boat, 
Ita  oOoen  waf  lawfully  detahi  for  a  reaaonAto 
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tor  wbich  his  principal  may  be  hdd  liable, 
but  sufficieot  naa  not  shown  In  ttaiis  case  to 
bring  it  nitbin  that  rule. 

The  judffment  thould  be  reverted,  and  a  new 
trial  graoted,  costs  to  abide  the  eveDt. 

Andrews*  Peckham  and  Graj'*  JJ., 
concur. 

Eaj-1.  J.,  dissenliog: 

The  plaintifF  purchased  of  the  defendant's 
afient  at  East  New  York  two  tickets  for  him- 
self and  friend  to  Rockaway  Beach  and  back 
over  its  railway,  and  immediately  passed  out 
of  the  depot  btdldlng  onto  tbe  platform  out- 
side, where  he  took  a  seat  under  ao  awning, 
upon  a  bench  provided  for  passengers  who 
were  awaiting  trains.  By  the  purchase  of 
these  tickets  Uie  relation  of  carrier  and  passen- 
ger was  created  between  bim  and  it;  its  agree- 
ment, implied  from  tbe  facts,  being  that  it 
would,  upon  its  flrat  train  stopping  at  that 
station,  carry  him  to  his  destination.  The 
train  was  soon  expected,  and  while  he  was 
there  waiting  for  It  he  was  entitled  to  a  safe 
place  to  stand  or  sit,  and  it  was  under  obliga- 
tion to  bim  that  be  should  not  t>e  injured  by 
tbe  careless  or  willful  misconduct  of  any  of  ils 
employ^  or  agents.  Carpenter  v.  Boston 
JLB.Ch.Sn  N.  Y.  494,  49  Am.  Rep.  540.  in 
that  case,  after  tbe  plaintiEF  bad  purchased  bis 
ticket  for  a  passage  on  the  defendant's  road, 
and  while  he  was  slandiDg  on  tbe  platform  at 
the  depot,  a  postal  clerk  threw  a  mail-bag 
from  the  train,  which  struck  and  injured  him; 
and  Dan  forth,  J.,  writing  tbe  opinion,  said: 
"The  plaintiff  was  injured  before  tbe  actual 
commeDcement  of  his  journey,  but  be  was 
lawfully  on  tbe  platform,  because  be  was  a 


time  a  paBsenffer  attempting  to  leave  without  de- 
Ilveriay  up  hla  ticket,  for  the  purpose  of  investi- 
mtlnv  ICb  alleged  laisa  and  to  make  provWon 
for  the  carrier 'b  seonrftr  against  tbe  tmlslaodlng 
Uoket.  Standlah  v.  Narrsgansett  6. 8.  Co.  Ill  Mass. 
m,  16  Am.  Bep.  66. 

In  Iiydoli  V.  HetropoUton  Blev.  B.  Co.  90  N.  T.77. 
48  Am.  Bep.  Ul,  plaintiff  having  onoe  paid  hto  fore, 
lost  fals  ti^et  during  his  Journey,  and  wasdetalned 
and  bis  arrest  caused  at  the  station  where  he 
allgbtcd  br  the  gate-keeper  who  was  actia?  under 
instructlooa  to  collect  tickets  or  tares.  It  was  held 
that  the  company  was  Uat>le  in  an  notion  for  JUae 
Jmprisonment. 

The  removal  of  a  disorderly  passenger  by  the 
railway  ofBcers  to  the  tmpgage-car,  where  he  rode 
without  oblfotlon  to  bis  desUoetion,  will  render 
the  company  liable  neither  for  assault  nor  im- 
prisonment. Sullivan    Old  Colony  B.  Co.  1  L.  R 

A.  513. 1«8  Mass.  Iia 

As  a  matter  o{  law  It  cannot  be  said  that  it  la  with- 
in tbe  scope  of  tbe  duties  ol  a  railroad  conductor  to 
procure  Uie  arrest  of  a  passenger  on  a  ohargeof 
passing  oounterfeitmtHiey.  Oalvestoo.  H.  ft  8.  A. 

B.  Co.  T.  Dooahoe,  66  Tex.  162. 

A  driver  of  a  street-oar  has  no  implied  authority 
to  procure  the  arrest  of  a  passenger  on  the  charge 
of  offering  counterlelt  money,  so  as  to  render  tiie 
oompany  liable  to  tbe  pasKenger  for  a  taJse  arrest 
procured  by  the  driver.  Lafltte  v.  New  Orleans 
City  £  L.  R.  Co.  (La.t  12  L.  H.  A.  337. 

A  street-railroad  company  Is  liable  for  a  false 
arreat  of  a  pofsenger  procured  by  the  driver  In 
obarge  of  tbe  car  and  assumed  by  its  inspector 
on  a  charge  of  not  paying  his  fare.  White  v. 
Twenty.Tfaird  St.  R.  Co. » N.  Y.  Week.  Dig.  UO. 

14  L.  a  A. 


ptasenger."  And  U  was  bdd  that  it  is  tbe 
du^  of  a  railroad  oorporatioD  to  (wovlde  for  a 
passenger  a  safe  pasaue  to  the  train  he  de- 
sires to  take,  and  to  take  reasonable  care  that 
he  shall  not,  while  on  its  premises,  beeipoeed 
to  any  nnneceasary  danger,  or  to  one  of  which 
it  is  aware;  that  It  is  bound  to  exerdae  the  ut- 
most Tigilanc^  not  only  in  guaxding  its  pM- 
sengeis  against  careless  interlerenceby  othm, 
but  even  against  violence;  and  If.  in  conse- 
quence of  neglecting  this  duty,  a  paaeeDger 
receives  injury,  which,  in  view  of  all  the  cir- 
cumslances,  might  have  been  reas<Huibly  an- 
ticipated, it  is  liabia  JNo  one  will  questioQ 
that,  if  the  plaintiir.  while  alUing  npoa  the 
heneb  waiting  for  the  train,  had  been  injured 
by  the  carelessness  of  one  of  the  defendant's 
employ^,  it  would  have  been  liable;  and  It  is 
now  well  settled  that  where  a  railroad  coco- 
pany  would  be  listde  for  tbe  careless  act  of 
Its  employ6  it  would  also  be  liable  for  hia  will- 
ful or  malicious  act,  causing  injuiy  to  a  paa- 
senger,  whom  it  was  bound  to  keep  and  carrv 
safeW.  In  WUte  v.  TvsetUy-Tkird  St.  R.  Co., 
20  K.  T.  Week.  Dig.  510,  it  was  held  that,  if 
a  pasfienger  on  a  street  railway  is  ejected  from 
the  car  and  assaulted  by  tbe  driver,  when  the 
fare  has  been  put  in  the  box,  the  company  is 
liable,  and  also  for  causiue  tbe  arrest  of  Ibe 
passenger.  In  Hamei  v.  JVVw  Tork  A  S.  T. 
Ftrry  Co.  25  N.  Y.  S.  R  IM.  affirmed  in  this 
court,  m  N.  Y.  707.  tbe  action  was  for  as- 
sault and  battery  and  false  imprisonment,  and 
it  was  held  that  the  court  correctly  chained 
that,  if  tbe  defendant's  employe  unjustifiably 
assaulted  the  plaintiff  while  and  because  platn- 
tiff  attempleil  to  pass  through  a  gale  which  tbe 
employd  was  In  charge  of,  and  as  part  of  tbe 
same  transaction,  and  assuming  to  act  under 


Under  chapter  166,  Now  YoriE  Iawb  of  IShO,  tbe 
driver  of  a  street-car  baa  authority  to  oause  tn« 
arnat  of  a  disorderly  paanongary  and  for  an  abuse 
of  that  au  Aority  tbe  company  to  liable.  Sown  t. 
Christopher  &  Tenth  St.  B.  Co.  34  Hun,  <71. 

For  a  false  imprlaonment  of  a  peaeeoger  on  hk 
oar,  procured  by  tbe  driver  of  a  street-car.  tbe  oom- 
pany  to  Uabia  Oorbett  ▼.  Twentj-Thinl  St.  B.  Co. 
42  Hon,  £87. 

For  a  false  Imprisonment  of  a  pass^ver.  pro- 
cured by  tbe  platform  man  at  an  elevated  milroad 
•taUon.  the  company  to  liable.  Shea  t.  Manbattan 
B.00.9N.Y.8.B.81S. 

Tbto  decision  was  Rnaflrmanoe  by^  geoend 
term  of  Ibe  New  York  common  pleas  of  tbe  decis- 
ion of  tbe  general  term  of  tbe  city  court  ot  New 
York  in  tbe  same  ease.  27  N.  r.  8.  B.  83. 

An  elevated  railroad  company  to  Hatde  In  an 
actfon  for  false  imprisonment  by  reason  of  tbe 
detention  by  its  ticket  agent  of  ao  lotcoding  p«»> 
senger  who  had  purchased  a  ticket  and  peawd  to 
tbe  platform,  on  tbe  charge  of  having  peeed  a 
oounterfeit  coin.  Falmeri  v.  Manhatftin  £lev.  B. 
C0.38N.  Y.S.  VLSa. 

This  decirion  was  rendered  at  the  same  general 
term  as  that  reversed  by  tbe  principal  oa9e.and  tbe 
opinion  written  by  the  same  Judg«.  retyiug  upoa 
the  same  euUiorltles.  Its  authority  seems  doubt- 
ful in  view  of  tbe  decision  In  the  principal  case, 
but  may,  pertaaps,  be  distlogutsbed  on  tbe  ground 
that  the  action  of  tbe  agent  in  the  Palmer!  Owe  was 
taken  for  tbe  express  purpoee  of  cx>mpeUiov  tbe 
plaintiff  todellver  another  coin  in  place  of  the  al- 
leged oounterfeit,  while  tn  the  principal  case  tbe 
purpose  of  Uie  agisDt  was  to  prooore  titemmttot 
a  Buppoaed  criminaL  J.  Q.  O. 


Digitized  by 


1808. 


UuudeAM  r.  Nbw  Yobk  ft  Boosawat  Bbaoh  R,  Oa 


«7 


tbe  defeodsnt's  antfaority,  callet*  Id  a  police 
officer  aod  had  tbe  plalctiff  arrested,  defendant 
was  liable,  and  tbat  it  waa  immaterial  wbetber 
it  authorized  the  urest  or  not.  In  Stewart  r. 
Brooklyn  <£  V.  R.  Co.,Wi  N.  Y.  588,  48  Am. 
Rep.  IbS.  wbere  tbe  plaintiff  was  a  passenger 
on  ooe  of  (he  defendant's  street-cars,  and  was 
uDju^tifl&blj  aseaulted  and  beaten  by  the 
driver,  it  was  held  in  an  action  to  recover 
damages  therefor  that  it  waa  liable;  that  the 
rule  rellevlnK  a  master  from  liability  for  a 
malicious  injury  inflicled  by  bis  servant  wfaen 
not  acting  within  tbe  scope  of  hia  employment 
does  not  apply  as  between  a  common  cnrrier 
of  passengers  and  a  passenger;  tbat  such  a 
carrier  undertakes  to  protect  tbe  passenger 
•gainst  any  in jni;  arUng  from  the  negligence 
or  willful  misconduct  of  its  serraots  wbUe  en- 
gaged In  performing  a  duty  which  tbe  carrier 
owes  to  tbe  passenger.  In  tbat  case  Jnt^ 
Tracy,  writing  tbe  opinion  of  tbe  court,  cited 
many  authorities,  and,  among  other  things, 
said:  "In  the  present  case  the  defendant  had 
intrusted  tbe  execution  of  Ibe  contract  to  tbe 
driver  of  the  car,  and  tbe  plaintiff  was  under 
his  proieclion.  Any  breach  of  tbe  contract 
committed  by  the  driver  was  a  breach  com- 
mitted by  tbe  defendant.  It  is  conceded  that 
any  injury  arising  from  tbe  mere  negligence 
of  the  seivant  constitutes  a  breach  of  the 
contract.  Had  tbe  driver,  while  execut- 
ing ibo  contract,  carelessly  and  negligently 
injured  tbe  plaintiff,  the  defendant's  lia- 
hiUty  would  not  have  been  doubted.  Can 
it  be  less  a  breach  of  the  contract  Uiat 
the  injury  was  intentionally  indicted?  An 
act  which  would  amount  to  a  breach  of 
tbe  carrier's  contract  if  negligently  done, 
would  be  equally  a  breach  if  done  willfully 
and  maliciously.  It  is  Immaterial  wheth- 
er a  tneach  of  contract  results  from  tbe  negll- 

fence  or  willfulness  of  the  defendant's  agent 
I  IS  tbe  injury  that  was  suffered  by  the  plain- 
tiff while  in  tbe  defendant's  car,  and  not  tbe 
motive  which  induced  it,  tbat  constitutes  the 
gist  of  tbe  action.  No  reason  eiisls  for  hold- 
ing a  master  liable  for  the  negligepce  of  serv- 
ants in  bis  employment  which  does  not  with 
equal  force  preclude  him  from  alleging  inten- 
tional default  of  the  servant  as  an  excuse  for 
not  performing  a  duty  which  he  ha»  undertak- 
en. In  the  former  case  tbe  negligence  of  the 
servant  is  tbat  of  tbe  master,  ana  that  is  the 
ground  of  the  master's  lisbllity;  in  tbe  latter, 
tbe  act  of  tbe  servant  Is  the  act  of  tbe  master, 
the  motive  of  tbe  servant  making  no  difference 
in  regard  to  the  legal  character  of  tbe  master's 
default  in  doing  his  duty.  ...  A  rule  which 
should  make  tiie  carrier  liable  when  the  act  re- 
sulting in  the  injury  was  carelessly  but  unio- 
tentionally  done,  and  exonerate  him  when  tbe 
injury  nas  tbe  result  of  tbe  intentional  act  of 
the  servant,  would  lead  to  most  absurd  results." 
In  Dtrinelle  v.  2feto  York  Cent.  dff.R.B.  Go., 
ISO  N.  Y.  133,  8  L.  R.  A.  324,  it  was  held  tbat 
a  railroad  company,  by  tbe  sale  of  a  ticket  for 
passage  on  its  road,  assumes  tbe  obligation  and 
undertakes  absolutely  to  protect  the  passenger 
aninst  any  injury  from  negligence  or  willful 
rnncotidnct  of  lis  Bervastswhue  perferming  its 
contract;  and  that,  whatever  may  be  the  mo- 
tive which  indies  the  servant  to  commit  an 
unlawful  01  Improper  act  towards  the  passen- 
14  L.R.A. 


get  during  the  existence  of  the  relation  of  car- 
ri»  and  passenger,  tbe  carrier  is  liable  for  the 
act  and  iti  natunl  and  lej^mate  eonsequencea. 
In  such  a  caae,  too.  It  has  been  bdd  that  it  is 

whollv  immaterial  upon  the  question  of  the 
defendant's  liabllitv  that  tbe-servants  acted  in 

rd  faith.  HcmUton  v.  T^irdAte.  R.  Oo.S» 
Y.  25. 

In  this  case,  the  relation  of  carrier  and  pas- 
senger bavlne  been  created  bnr  tbe  purchase  of 
the  tickets,  the  plaintiff  was  jtut  as  much  enti- 
tled to  protection  sgalnst  the  wrongful  acts  of 
tbe  defendant's  servants  as  if  at  tbe  time  of  tbe 
assault  upon  him  and  bis  arrest  he  bad  been  m 
one  of  its  cars.  He  was  in  a  place  where  be 
bad  a  right  to  be,  and  where,  under  the  rules 
of  law  announced  in  tbe  cases  cited,  be  was 
entitled  to  proieclion  against  injury  from  tbe 
negligent  or  willful  acts  of  its  servants.  It  Is 
immaterial  what  tbe  ticket  agent's  motive  may 
have  been.  He  may  have  been  prompted  by 
tbe  desire  to  do  a  public  service  by  the  arrest 
of  criminals,  or  by  s  malicious  motive,  simply 
to  do  tbe  plaiotiff  an  Injunr,  and  still,  under 
the  authorities  cited,  tbe  defendant  was  liable 
for  bis  acts.  Suppose,  instead  of  directing  the 
police  officer  to  arrest  the  plaintiff,  be  himself 
bad  seised  and  confined  him  in  the  depot, 
would  anvone  then  contend  tbat  tbe  defend- 
ant would  not  be  liable?  And  can  it  be  said 
tbat  tbat  case  would  have  been  any  different  in 
principle  from  this?  Suppose,  instead  of  dj- 
reciiog  the  police  officer  to  arrest  him,  he  him- 
self bad  made  tbe  arrest,  and  dragged  the 
plaintiff  through  tbe  streets  to  the  police  sta- 
tion, can  it  doubted  tbat  tbe  defendant 
would  have  been  liable?  The  law  makes  it  li- 
able in  snch  cases  simply  because  of  the  un- 
lawful interference  with  the  person  of  the 
pliUatifl,  a  passenger,  by  one  of  its  employes: 
and  the  motive  of  the  employ^  is  entirely  im- 
material upon  tbe  que»lion  of  its  liability.  Tbe 
motive  may  operate  upon  tbe  question  of  dam- 
ages, but  cannot  wholly  shield  tbe  defendant 
against  liability.  Tbe  agent  not  only  caused 
the  arrest,  but,  in  violation  of  tbe  duty 
which  the  defendant  owed  tbe  plaintiff,  grow- 
ing out  of  the  aale  of  the  tickets,  and  the  con- 
tract thus  made  to  carry  bimtohisdestlnation, 
be  broke  the  contract  by  rendering  it  impossi- 
ble that  the  plaintiff  could  be  carried.  Inntead 
of  going  upon  tbe  train,  as  be  bad  tbe  right  to 
do  under  his  contract,  by  the  act  of  its  agent 
he  was  taken  to  a  police  station,  and  kept  un- 
der arrest  for  an  hour  or  more.  Can  a  ticket 
agent  sell  tickets  to  a  passenger  and  then  arrest 
bim,  or  cause  him  to  be  arrested,  so  th^it  he 
cannot  take  passage  upon  the  train  for  wbidi  he 
has  purchased  a  ticket,  and  the  railroad  com- 
pany esca^  all  responsibility  for  his  acts?  If 
the  plaintiff  had  been  a  mere  lounger  In  or 
about  the  defendant's  depot,  having  no  relations 
with  it, — not  a  passen^r,— different  rules  of 
law  would  apply,  and  it  may  well  be  that,  up- 
on the  facts  as  they  appear,  It  w.ould  not  have 
been  liable  for  the  assault  upon  blm  and  his 
arrest.  Its  liability  to  bim  grows  out  of  tbe 
fact  that  he  was  a  passenger,  entitled  to  its 
protection.  No  question  was  made  upon  tbe 
trial  as  to  the  extent  of  tbe  ticket  agent's  au- 
thority. It  waa  there  asaamed  tbat  uwas  tbe 
u^ent  having  the  charge  of  the  depot  at  East 
New  York.   It  does  not  ^ipear  tbat  there  was 
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any  other  airent  at  that  point.  He  Is  spoken  |  exception  whatever  was  taken  to  thb  refnarfc, 
of  in  the  evidence  as  "the  aisent."  Tbe  gen- 1  and  no  claim  whatever  was  there  made  br  tbe 


era!  BuperinteDdeot  of  tbe  defendaDt'e  road  le»- 
^ed  that  he  was  "tbe  a^ni''of  the  defendant 
at  East  Kew  York,  and  in  tbe  motion  by  tbe 
defendant's  connaei  for  a  nonsuit  be  was  spoken 
of aB"thea«ent''ofthedefeDdMt.  Tbejadee 
In  his  chaige  to  tbe  Jury  spoke  of  him  as  "the 
ticket  agent  in  charge  of  this  slatioo/'  and  no 


defendant  that  b«  was  not  its  agent  in  fsarge 
of  that  depot.  We  therefore  see  no  reasott  i» 
doubt  thti  the  jadgmeat  in  favor  of  the  fdaa- 
liff  Is  i^t,  and  should  be  ^nm^^  inUi , 

FiMeh,  J.,  concurs. 


WEST  VIROmrA  SUPREME  COURT  OF  APPEAXA. 


Elmer  B.  GILLINOHAM 
OHIO  RITER  R  CO.,  Ptff.  in  Bit. 
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*1*  AconsMMWiwwgtor  of  pawtigara  to 
one  vrtio  midortates  ftar  Ure  tooarrx 

all  peraODB  iDdillBrently  wlio  may  apldf  for 
pawnge.  so  long  ss  there  to  kmhh,  and  them  to  no 
legal  excuse  for  refusing. 

8.  EvorjroaerldlaKla  arallswid  omrto 
premmod  prtasa  ndo  tobo  thoN  Imw' 
nillj*  as  a  pa  Monger  having  paid,  or  being  lla> 
ble  when  flailed  on  to  par  Ua  tare. 

8.  Ittetka  dirtr  ofOMMUwier  totroat 
the  pa— OBgT  property,  and  oanr  bbu 
aafelr.  to  protect  the  passenger  against  an^  In- 
jury from  the  negligence  or  willful  mtooondnot 
of  Its  servants  while  performing  tbe  contract, 

i  and  rthto  leBoirpawengow  and  strangeia.  so  tar 
as  piaetleable. 

4*  TbB  eonsmoB  earrler  of  pMaensera 
to  not  nn  iaanrer  of  their  aafety  oi'of 
their  proper  treatment,  but  Is  liable  for  their  In. 
Jury  or  Improper  treatment,  due  to  tbe  nagU. 
geooe  or  willful  mlsooadaot  of  Its  ■ervaats  while 
engaged  in  executing  tbe  oootraot. 

ft.  Tlie  ooouBum  eantor  of  po— ngorn 
to  liable  fbr  the  fUae  tosprfeonment  of 
a  pewnger.  made  or  oaosed  to  be  made  bjr 
Its  oooductfx-  In  charge  ol  tbe  tialn,  dorlug  bto 
exeoudoa  of  tbo  carrier's  contract  to  treat  prop- 
erly and  convey  aafely. 

6.  BeetloB  81.  chap.  145.  of  the  Code, 

which  enacts,  among  other  things,  that  **  tbe  con- 
ductor of  every  train  of  railroad  oars  shall  have 
all  tbe  powers  of  a  conservator  of  tbe  peace  wbUe 
in  charge  of  the  train,*'  does  not  relieve  the  car- 
rier of  paMengers  from  such  UablUty, 

7.  AeaaeofftblMtospriacHunentof  apes- 
sengw  by  the  oonductor  In  which  these  prhudples 
are  applied. 

(December  IS,  UN.) 

ERROR  to  the  Circuit  Court  for  Cabell 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages  for  false  imprisoDmeDt  alleged  to  bare 
been  caused  by-defendant's  servant.  Affirmed. 
Tbe  facts  are  stated  in  tbe  opinion. 
Mr.  Z.  T.  Vinson,  for  plaintiff  in  error: 
In  DO  phase  of  this  case  would  the  defendant 
be  liable  for  any  injury  to  the  plaintiff  after  he 

*Head  notes     Hoi/E,  J. 

NoTB.— For  note  on  question  ot  master^sltatdllty 
for  false  arrest  by  agent,  see  precedfng  case. 
U  L.  R  A. 


had  been  taken  charge  of  br  a  r^alarly  eee- 
stitnted  officer  of  the  law,  for  when  a  police- 
msn  arrests  a  party  for  miscondoct  and  carris 
him  before  a  police  court  it  will  be  presomed 
that  be  acted  in  bis  own  official  eapodiy  and 
not  as  agent  of  tlie  company  although  liis 
aid  had  originally  been  rotdercd  aa  sperial 
agent  of  the  company  and  eccordii^y  the 
compsny  would  not  be  liable. 

Beacb,  Railways,  g  889. 

If  tbe  company  were  UaUe  for  anything  st 
sll  it  would  be  for  a  vlolalion  of  the  ctwtract 
of  carriage  and  in  that  event  {rfaintiff  cooid 
only  recover  tot  actual  damagoi^  and  that  in  aa 
action  for  the  breach  of  the  contcect  and  not 
in  an  action  of  tort. 

See  8no»  v.  ^tty.  lU  Ham.  540^  4  Sew 
Eng.  Re^.  806. 

There  is  no  cause  of  action  diown  by  tte 
testimony.  There  Is  no  breech  of  any  doty  of 
tbe  company,  as  a  CMumoo  carrier  of  pstasen- 
gets,  to  the- plaintiff  as  a  passenger  shown. 
Ebert  was  actli^  for  his  own  proteciioa  or  to 
gratify  his  own  petwrnal  malice  or  hatred. 

All  that  WBS  claimed  bv  said  conductor  at 
the  time  was  that  plaintiff  bad  made  a  penooal 
assault  on  him  while  off  duty  and  while  hto 
train  was  on  tbe  side  track  auff  before  be  bad 
entered  npon  bis  dutiea  fra  the  trip.  Hits  act 
was  clearly  not  within  tbe  scope  of  bis  antbor- 
ity  and  did  not  uid  could  not  bind  the  com- 
pany. 

bee  Rorer,  Railroads,  pp^  843.  1193;  Btmn*- 
viUe  d;  G.  B.  Co.  v.  Aran,  S8  Ind.  70,  73: 
LittU  Miami  R.  Co.  v.  Wetmon,  19  Obio  Si. 
110.  a  Am.  Rep.  818:  Bound»  v.  DMavarr,  L. 
d»  IP.  A  Cb.  M  N.  T.  186.  M  Am.  Reo. 
597:  CM«»v.  Dry  Dadk  B.  B.AB.R.  OiTm 
N.  Y.  170;  Mughet  v.  New  York  A  N.  U.  R. 
Go.  4  Jones  &  S.  933;  Pennavttania  G».  v. 
Tooney,  91  Pa.  356;  Chicago  Alf.W.R.  t>.  v 
BayfMd,  87  Micb  305;  Snvdtr  v.  Hannibal  * 
St.  J.  B.  Co.  90  Ho.  4X8;  Sfewns  v.  WMdward, 
L.  R  6  Q.  B.  Div.  818;  SheriOnM  t.  CktirUti. 
4  Daly,  Oautint  v.  ffannibal  *St.  J.  R. 
Oo.  M  Mo.  573:  Way  v.  Fumen.  67  Vt.  185: 
Stone  V.  BUU,  45  Conn.  44,  39  Am.  Rep. 
WaUon  V.  Neve  York  Gent.  S.  G.  Oo.  188  Mass. 
600;  Chieago,  B.  li  Q.  R.  Oo.  v.  Oateg.  9  HI. 
App.  683. 889;  Maii  v.  £ord.  89  N.  T.  381. 100 
Am.  Dec.  448;  MaUaeh  v.  Ridley.  88  Hun.  MS 
AhK>  Mecbem,  Agency.  g§  7S3.  784, 737,  740; 
/MOOT.  Third  Ave.  B.  Oo.  47  N.  Y.  128, 7  Am. 
Rep.  418. 

Memn.  Gflwon  A  Mlohle,  for  defeodaat 

in  error: 

The  bouMrable  trial  court  pennitted  ti»e  ooly 
witness  for  thedelMdant^  the  oondactw  Ebert, 
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to  testify  that  his  act  in  pointing  out  the  [tltin- 
to  the  policeman  as  the  man  to  Iw  arxested 
ivas  a  persooal  one.  This  was  going  as  far  as 
tbe  law  could  possibly  permit.  It  was  for  tbe 
jury  to  determine  from  the  statement  of  factfi 
wliether  tbe  conductor  was  acting  within  the 
scope  of  bis  employment. 

See  Donovan  v.  Texaa  d  P.  B.  Co.  61  Tex. 
519,  29  Am.  &  Eog.  R.  R.  Cax.  820;  We$tern 
diA.R  Co.  V.  Turner,  78  Oa.  292,  28  Am.  & 
Eng.  R.  R  Gas.  465;  Winmgar  v.  Central 
Pat.  R.  Go.  85  Ky.  547,  84  Am.  &  Eng.  R.  R. 
C&B.  462;  WiUioinn  t.  PuUtnan  Palace  Gar  Co. 

40  La.  Aon.  87,  83  Am.  &  Eng.  R.  R.  Cas. 
407:  Fick  v.  Chicago  &  N.  W.  H.  Co.  68  Wis. 
489.  34  Am.  &  Eng.  R.  R.  Caa.  878,  60  Am. 
Rep.  878;  Walaah,  St.  L.  &  P.  R.  Co.  v.  Bee- 
tor,  104  in.  29ft,  9  Am.  &  Eng.  R.  R.  Cas.  264. 

In  Goffv.  Great  2{&rUurn  R.  Co.,  80  L.  J.  Q. 
B.  148,  a  railway  company  was  held  liable  for 
the  act  of  iis  station  master  in  wrongfully 
arresting  a  man,  under  a  mistake  and  for  the 
benefit  of  llie  company. 

In  Dean  y.  Union  Depot  Cb.,  5  L.  R.  A.  442, 

41  Minn.  860.  defendant  was  beld  liable  for 
willful  assault  of  fetrant  of  defendant's  tenant. 

Tbe  rule  relieving  tbe  masier  from  liability 
for  malicious  injury  inflicted  upon  a  passeofcer 
by  its  servant  not  acting  within  scope  of  his 
employment,  does  not  apply  as  between  carrier 
and  passenger. 

Stewart  v.  Brooklyn  AC.  R.  Cb.  90  N.  T. 
6f8.  12  Am.  &  Eng.  R.  R  Caa.  127;  Chicago 
d  E.  R.  Go.  V.  Flexvian,  108  111.  546,  8  Am.  & 
Eng.  R.  R  Cas.  864;  WahaA  R.  Co.  r.  Sav- 
age, 110  lod.  156.  28  Am.  &  Eng.  B.  R  Cas. 
2V8;  Sehultt  t.  ThMt  Ate.  B.  Vo.  89  N.  Y. 
242, 9  Am.  &  Eng.  R  R  Cas.  412;  LouiariUe 
A  N.  R.  Co.  V.  KeUy.  92  Ind.  371,  18  Am.  & 
Eng.  R  R  Cas.  1,  47  Am.  Rep.  149. 

A  carrier  of  passengers  is  liable  for  tbe  will- 
ful and  malicious  acts  of  Ita  servants  towards 
or  upon  a  passenger. 

DwineOe  v.  Ulexe  7ork  Cent.  A  H.  R.  R.  Co. 
8  L.  R.  A.  224,  120  N.  Y.  117,  44  Am.  &  Eng. 
R  R  Cas.  884;  Uarrit  v.  Lauiscille.  N.  0.  A 
T.R.Co.dli  Fed.  Rep.  116;  C&rbeUv.  Twenty- 
Third  St.  R.  Co.  42  Hun,  587;  Snow  v.  Fitdr 
burg  B.  Co.  186  Mass.  652,  49  Am.  Rep.  40; 
Oooley,  Torts,  p.  689. 

BaAUJ;  delivered  the  opinion  of  theoourt: 
This  was  an  action  of  trespaGS  on  the  case, 
brouffbt  on  the  15th  day  of  Ocrob«r,  1689,  in 
the  Circuit  Court  of  Cabell  County  by  Elmer 
Gillingham  against  tbe  Oblo  River  Railroad 
Company  averriog.  In  substance,  that  at  the 
station  in  the  town  of  Huotiogton  be  was  on 
defiendant's  paasenger  train,  with  the  proper 
ticket  for  Ben  Lomond,  a  station  on  defend- 
ant's line,  and  that  defendant,  through  its 
agent,  the  conductor,  unlawfully,  fal8ely,mB- 
liciously,  and  without  reasonaoly  prooable 
cause,  caused  plaintiff  to  be  arrested,  hand- 
cuffed, and  led  and  driven,  In  tbe  day-time, 
through  tbe  pilnciinl  street  of  Huntington,  a 
long  distance  to  we  office  of  a  Justice,  on  an 
unfiiunded  charge,  before  wbom  be  was  tried 
on  tbe  merits,  found  innocent,  and  discharged; 
all  of  wbicb  was  done  by  defendant  to  plain- 
tiff's great  mental  anguish,  btimilialion,  and 
distnaa,  losd  of  lime,  inconvenience,  and  ex- 
pense, 10  bis  damage,  «lc.  Defendant  ap- 
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peared,  and  demurred  to  tbe  amended  declar- 
ation, and  iJie  court  ovemiled  the  demurrer, 
and  Uiereupon  defendant  pleaded  not  guilty. 
Tbe  cause  was  tried  bv  a  jury.  Tbe  jury 
brought  in  a  verdict  for  $1,000  damages.  De- 
fendant moved  the  court  to  aet  tbe  aame  aside, 
and  award  a  new  trial,  and  made  various  other 
motions,  all  of  which  the  raurt  ovemiled,  and 
rendered  judgment,  and  defendant  brings  it 
here  on  writ  of  error. 

On  behalf  of  plaintiff  four  witnesses  were 
examined, — himself,  the  officer  who  made  the 
arrest,  and  W.  A.  Tborniey  and  William  Bell, 
who  were  present  at  tbe  arrest  and  during  tbe 
transactions  which  led  to  it.  On  behalf  of  de- 
fendant, one  witness  was  examined,  viz.,  the 
conductor  of  the  passenger  train,  who  caused 
tbe  arrest  to  be  made.  Tbe  record  sets  out  in 
full  the  evidence,  not  the  facta  proved.  As  to 
a  l&rge  part  of  it,  however,  there  is  no  substan- 
tial conflict,  so  that  it  can  be  safely  said,  for 
the  present  purpose,  tltat  the  facts  are  as  fol- 
lows: The  pliuotiff,  twenty-four  years  old, 
was  a  farmer,  living  in  Ohio,  nine  mites  from 
Gallipolis,  but  for  a  short  time  ^recediuK  Sep- 
tember 17,  1889,  bad  been  working  forTborn- 
ley,  at  a  saw-mlll,  in  Cabell  County,  W.  Va. 
On  that  day  be  came  into  Huntington,  bought 
a  railway  ticket  from  defendant  for  Oreeubot- 
tom  depot.  He  had  an  uncle  livinE  in  Hun- 
tington, and  before  starting  receiveo  a  letrer 
from  home  stating  that  bis  mother  was  sick. 
He  thereupon  derided  to  go  on  up  to  Ben 
Lomond  station,  and  bought  from  defendant  a 
ticket  for  that  place.  He  then  went  back  to 
tbe  depot,  some  forty  minutes  before  tbe  sched- 
ule lime  for  his  tnua  to  start,  Tborniey  being^ 
with  him.  The  train  was  standing  on  the  side 
track,  about  tbirty-flve  yards  above  tbe  depot. 
It  was  raining  very  bard,  and  they  walked 
across  the  track,  and  got  on  the  coach;  but, 
finding  it  locked,  tbey  stood  on  the  platform 
until  it  was  unlocked,  when  tbey  went  in  and 
sat  down  in  tbe  smoking  car,  as  Tborniey  was 
smoking.  Tbe  conductor  and  brakeman  were 
on  tbe  train  when  plaintiff  got  on.  When  011- 
lingbam,  the  plaintiff,  and  Tborniey  got  on 
tbe  platform,  tbey  were  followed  onto  It  by  one 
Coffer,  a  young  man,  very  perceptibly  intoxi- 
cated at  the  time.  Plaintiff  was  entirely  sober, 
not  having  drank  anything  intoxicating  that 
day,  being  orderly  and  well  behaved  as  well  as 
eober,  nuking  no  dlsturliance  of  anv  kind  dur- 
ing the  whole  transaction.  But  Coffer  com- 
menced kicking  or  pounding  on  tbe  door,  when 
tbe  conductor  went  to  tbe  door,  saw  Coffer 
standing  at  the  far  side.  Coffer  looked  and 
acted  as  if  very  drunk.  Thereupon  the  oonduct- 
orput  his  hand  on  Coffer's  shoulder,  and  said: 
"Young  man,  you  ought  not  to  go  on  the  can 
this  way.  You  might  get  hurt  or  killed  and 
then  I  would  be  responsible  for  it"  Coffer  then 
put  his  hand  downinto  bispocket.snd  drew  out 
an  open  knife  withabtade  three  or  four  inches 
long.  The  conductor  stepped  buck  Into  the 
car,  picked  up  a  coupliDg-pin,  went  to  sbut 
the  door,  when  Coffer  raised  the  knife  a  second 
time.  The  conductor  bit  him  on  tbe  knuckles 
witb  the  pin.  and  he  (Coffer)  tiirew  tbe  knife 
"down  like."  The  conductor  told  him  to  get 
off  the  train  or  be  would  throw  tbe  pin  at  him, 
awl  picked  it  up  for  that  purpose,  but  refrained, 
but  at  the  depot  sent  tbe  baggage-master  for  a 
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police  dBoer.  WitDess  Beatty,  the  policeTnan, 
came,  nbeo  the  conductor  told  bim  to  arrest  a 
man  who  was  in  the  Bmoklne  car,  who  be  was 
afraid  would  do  him  some  barm.  The  police- 
tDttD,  conductor  aod  another  passed  out  of  the 
baggage-car  into  the  amokiog-car  and  there 
tliejr  found  plaiDtiff.Gilllngham.  seated;  Thom- 
ley,  smoktog,  sittiog  behind  bim  on  tbe  same 
seat  with  Coffer;  Coffer  having  bis  head  lean- 
ing on  the  back  of  plaintifTa  seat  The  con- 
ductor pointed  out  plaintiff  and  directed  tbe 
policeman  toarrest  him.  The  policemao  asked 
tbe  conductor,  "Are  yon  sure  that  ia  tbe  mant" 
The  conductor  sakl  be  was  and  that  he  bad  a 
kolfe.  Tbe  policeman  then  ordered  pldntiff 
toBtaod  upand  takeout  his  knife,  and  the  con- 
ductor came  up  and  said  he  recognized  tbe 
knife  and  plaiutfff  handed  it  to  the  policeman, 
and  pointing  to  Coffer  on  the  next  seat  be- 
hind, said  :  "It  was  not  me,  but  that  man." 
Tbe  policeman,  raising  Coffer's  bead  off  tbe 
seat,  asked  Coffer  what  was  tbe  matter  witb 
bim.  Thcrnley  also  then  said  Coffer  was  the 
man;  and  Beatty,  tbe  officer,  thinking  there 
must  be  somelbing  wrong,  and  that  the  con- 
ductor was   mistaken,  again  asked  htm  if 

Elainllff  was  tbe  man  and  the  conductor  told 
im  he  was  sure  he  was  the  man  and  to  take 
bim  and  hold  him  until  be  came  back.  Then 
tbe  policeman  put  bandcuffs  on  plaintiff  and 
etartedwith  him.  Thomtey  went  out  on  the 
platform  and  again  told  them  plaintiff  was  not 
tbe  man.  Tbe  ptrficeman  led  plaintiff  tbroui^h 
tbe  street  wilb  the  handcuffs  on,  first  lo  his 
uncte's  James  Gilllngbam,  and  then  to  tbe  of- 
fice of  tbe  justice;  and  tlie  conductor  moved 
out  witb  tbe  traiu.  Tbe  justice  tried  the  cose 
on  the  merits,  acquitted  the  prisoner  and  dis- 
charged bim.  Plaintiff  did  not  look  like  Coffer 
in  dre.'iS,  size  or  otherwise.  Plaintiff  was  sober, 
quiet  and  well-behaved.  Defendant  asked  tbe 
conductor  as  its  witness,  "Was  the  act  of  your 
pointlDg  out  tbe  man  as  tbe  one  who  had  com- 
mitted the  assault  upon  you  a  personal  onef ' 
He  answered,  "It  wan  personally  done."  He 
further  said:  "Plaintiff  bad  done  nothing  that 
he  knew  of  In  violation  of  the  rules  of  the  de- 
fendant Company,  bad  done  nothing  against 
its  property,  and  that  he  himself  was  oft  duty 
as  conductor  when  the  arrest  was  made;  he 
thought,  and  that  be  honestly  believed  that 
plaintiff  was  tlie  man  who  cut  at  bim  with  the 
knife." 

The  defendant,  as  a  common  carrier  of  pas- 
aragers.  was  tiound  to  treat  the  plaintiff,  as  one 
of  its  pasiwngers,  respectfully,  and  carry  him 
safely  to  Ben  Lomond— the  point  his  ticket 
called  for.  "Among  the  obligations  which 
sucb  a  oontracA  impoKs  are  to  protect  tbe  pas- 
Fenger  against  any  Injury  from  negtigenoe  or 
willful  mlsoondnct  of  its  servants  while  per- 
forming the  contract,  and  of  bis  fellow  passen- 
gers and  strangers,  so  far  as  practicable:  to 
treat  bim  respectfully,  and  to  provide  bim  with 
the  usual  accommodations,  and  any  informa- 
tion and  facilities  neoewry  for  tbe  fnll  per- 
fomance  of  tbe  contract  on  tbe  part  of  tbe 
carrier.  And  these  obligations  continue  to 
rest  upon  the  carrier,  its  servants  and  em- 
ploy^,  while  such  contract  continues  and  Is  in 
process  of  performance."  Dwineils  v.  New 
York  Cent.  A  ff.  R  R.  Co. .  IfXi  N.  Y.  117.  8 
L.  R  A.  2H  44  Am.  ft  Eng.  R  a  Cas.  884 
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-886,  (1880)  and  cases  cited  cm  pa^  888.  In 
Barrit  v.  maoiat,  6  Hnnf.  488,  (decided  in 
1817.)  it  is  stated  that  "an  employer  or  master 
is,  in  general,  not  responsible  for  a  willful  and 
unautborteed  trespass,  committed  by  bis  agent, 
overseer  or  servant,"  But  in  Ommp  t.  wriUi 
Btatea  Min.  Cb..  7  Oratt.  859, 66  Am.  Dec.  118. 
(decided  in  1851.)  it  was  held  that  the  ptfnci- 
paU  are  bound  by  tbe  false  representations  of 
the  agent,  though  they  neither  authorized  them 
nor  were  informed  of  them.  In  TVoey  v. 
Closd,  10  W.  Vs.  10,  Haymond,  J.,  in  deliver- 
ing tbe  oi^Dlon  of  tbe  court,  refers  to  tbe  case 
of  Harris  v.  Nieholaa,  cited  above,  and  also  to 
Jvdge  Stoiy's  work  on  Agency.  But  tbe  poiot 
was  not  Involved  and  not  decided.  And  in 
Harri§  v.  Nikola*  It  was  only  held  that  where 
the  act  of  tbe  servant  or  aeeot  was  neither  ao- 
tborized  by  bts  principal  nor  committed  in  tbe 
usual  course  of  bis  duty  as  soch,  the  master 
was  not  liable.  "The  general  maxim  of  the 
law,  subject  to  only  a  ftw  exceptions,  is  that 
whatever  a  nian«ut  jurit  may  himself  do  be 
may  do  by  another,  which  is  expressed  by  the 
maxim  qui  facit  per  alium  fa^nt  per  te."  1 
Minor,  Inst.  229;  1  Bl.  Com.  438,  (see  editor's 
7,oUt  on  this;)  1  Hammond's  BI.  Com.  719. 
See  note  1  to  section  451  of  Greenough's  Edition 
of  Story  on  Agency,  who  contends  that  it  is 
service,  and  not  aiitency,  which  makes  tbe 
tnaster  liable  for  bis  servant's  torts.  However 
this  may  be,  tbe  modem  doctrine  is  well  settled 
that  "that  which  tbe  superior  has  put  the  in- 
ferior in  motion  to  do  must  be  regarded  as  done 
by  tbe  superior  himself,  and  his  responsibility 
is  the  same  as  if  he  bad  done  it  In  person.  Tbe 
maxim  covers  acts  of  omission  as  welt  as  of 
commission,  and  embraces  all  cases  in  which 
the  failure  of  tbe  servant  to  observe  tbe  rights 
of  others  in  the  conduct  of  the  master's  busi- 
ness has  been  injurious,"  (Cooley.  Torts,  534,1 
as  well  as  those  cases  ia  which  the  servant  has 
failed  to  perform.refused  to  perform.orliaa  neg- 
ligently performed,  the  duties  doe  f  nnn  tbe  mas- 
ter to  others  in  the  conduct  of  such  business; 
and  the  master  is  primarily  liable  to  others  for 
his  own  negligence  in  employing  servants  who 
are  wanting  In  the  requldte  care,  skill,  or 
prudence  for  the  business  intrusted  to  tbem, 
when,  by  the  exercise  of  ordinary  care,  it  would 
have  been  known;  aod  in  rq^ard  to  passengeis 
whom  the  carrier  has  bound  Itself  to  carry 
safely,  whether  sucb  want  of  care,  skill,  and 
prudence  could  have  been  ascertained  or  not; 
for,  between  the  two,  the  carrier,  who  bsa 
made  the  wrong  possible,  though  innocent  in 
other  respects,  must  pay  tiie  damage  or  suffer 
the  loss.  But  what  the  servant  tbusdoes  with- 
out authority  must  be  done  in  the  master's 
service;  must  be  In  tiie  line  or  wltbin  the  scope 
of  bis  employment.  Masters  "are  rewponsitMe 
for  tbe  acts  of  their  servant  in  those  things 
that  respect  hts  duty  under  tbem,  thou^  they 
are  not  answerable  for  bis  misconduct  in  those 
things  that  do  not  respect  his  duty  to  tbem." 
Lord  Kenyon,  Oh.  J.,  In  ASii  v.  Turner,  8  T. 
R  581-588,  as  quoted  In  Bishop  on  Non-con- 
tract Law,  %  818.  "So,  when  a  railway  com- 
pany puts  a  conductor  in  charge  of  its  train, 
and  be  purpoedy  and  wrongfully  ejects  tbe 
passenger  from  the  cars,  tbe  railway  company 
must  bear  tiie  blame  and  pay  tbe  damages. 
As  between  the  company  and  tiw  pasaeoger. 
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Ibe  rigbt  of  tbe  latter  to  compezmtioD  is  un- 
queetioaabl&"  Cooley,Torls,2ded.p.6id,aiKl 
«ascs  cited.  Wby?  Not  because  tne  compaoy 
authorized  it  expressly  or  impliedly,  but  be- 
cause it  was  tbe  duty  of  tbe  company  to  treat 
him  properly,  and  carry  him  wfely;  asd  it 
makes  do  dinereDce  wbat  was  Ibe  conductor's 
motive  for  doing  the  act,  bow  exclusively  per- 
sonal it  may  have  been,  or  bow  foreiKn  to  tbe 
master's  business  then  in  band,  of  transporting 
tbe  pa-ssenfler,  if  tbe  act  was  in  violation  of  tbe 
waster's  duty  to  the  passenger,  wbicb  it  was 
tbecooductor's  duty  to  discharge  and  perform 
«8  tbe  master's  servant  and  in  the  master's 
|daoe.  And  tiie  same prlndpleappHestootber 
acts  In  the  same  drcamstaaces,  sadi  as  assault 
and  battery.  Stewart  v.  Brooklyn  <t  C.  R.  Co. 
m  N.  Y.  588,  43  Am.  Rep.  185;  Bryant  v. 
Rieh.  106  Mass.  180,  8  Am.  Hep.  811;  Chicago 
t6  E.  B.  Go.  V.  FUxman,  103  Hi.  546.8  Am.  & 
Eng.  R.  R  Cae.  854;  WabathB.  Co.  v.  Savagt, 
110  lod.  156.  $  West.  Bep.*se8.  Bee  Thomp. 
Carr.  p.  888,  Wftea  to  Ptn^ton  v.  Kiiuley,  8 
Cliff.  419.  Barrit  y.*L(mimlte,  N.O.db'f.  B. 
Co.  85  Fed.  Bep.  116,  was  a  case  of  false  im- 
prisoament.  See  case  of  Gorbeit  v,  Tvienty- 
third  St.  B.  Co.  43  Hun,  587  {1886),— 4ilso  a 
caae  of  assaultandfalf'eimprisonment.  Mecb- 
em,  in  his  work  on  Agency,  ^  740>  fd\es  the 
general  rule  as  follows:  "While,  as  has  been 
seen,  it  ts  well  aettled  that  tbe  principal  is  lia- 
ble for  the  negligent  act  of  his  ageot  commit- 
ted in  the  coutse  of  his  employment,  it  has 
been  held  ia  many  caaea  that  be  is  not  liable 
for  tbe  agent's  willful  or  malicious  act.  in 
tbe  language  of  Judge  Ooweii,  which  fairly 
states  tbe  doctrine  of  these  cases,  'the  dividing 
line  Is  the  willfulness  of  the  act'  Wright  t. 
lfiUMW.]9Weiid.  845,  3SAm.Dec.607.  Tbe 
tendency  of  modem  cases,  however,  is  to  at- 
tach less  impDrtance  to  tbe  inteniioa  of  tbe 
agent,  and  more  to  the  (^estion  whether  Lbe 
act  was  done  within  tbe  scope  of  the  agent's 
employment;  and  it  ia  believed  that  tbe  true 
rule  may  be  said  to  be  that  the  principal  Is  re- 

Sonsible  for  the  willful  or  maJicious  acta  of 
e  agent  if  they  are  done  in  the  course  of  bis 
empl(^ment,  and  within  the  scope  of  bis  au- 
thority; but  that  tbe  principal  is  not  liable  for 
such  acts,  unless  previously  expressly  author- 
ized or  sobeecniently  ratified,  when  they  are 
done  outside  cf  the  course  of  the  a^ent  s  em- 
ployment, and  beyond  tbe  scope  of  bia  authori- 
ty,— as,  where  the-agentateps  aside  from  his 
emfdoymeot  to  giatiff  some  petsonal  anbnoii- 
t^.  or  to  give  vent  to  some  private  feeling  of 
bis  owD.'!  See  cases  cited,  oucb  seems  to  be 
the  present  modern  doctrine  as  to  paaseoger 
carriers,  and  fouuded  upon  public  poucy,  if  Jiot 
upon  th«  prindpte  already  stated. 

"  F^aa  imptiK»m«it  usny  unlawful  phys- 
ical zeatraiDt  by  one  of  another's  liberty, 
whether  in  prison  or  elaewbere."  Bishop, 
KoD-ooDt.  Law,  g  906,  and  oases  cited.  "False 
imprisonment  is  a  wrcmg  dcio  to  the  wrongs 
of  assault  and  battery,  and  consists  in  impos- 
ing by  force  or  threats  an  unlawful  restraint 
upon  a  man's  freedom  of  locomotion.  Prima 
facie,  any  reatnint  put  by  fear  or  force  upon 
the  actioBB  of  another  ia  unlawful,  and  cMstl- 
tutes  false  impriaonment,  ualess  a  showing  of 
jnsiiflcatim  makes  It  a  true  or  legal  impriaon- 
ment."  Coolly.  Torts,.  IWi   "An  abive  of  a 
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lawful  arreet  is  also  false  impriaobntent;  as 
cruell;^  treating  tbe  arrested  peraon,  insulting 
him,  imposing  on  him  tmduei  hardships.^ 
Bishop,  KoD-cont.  Law^  §  SIO.  "In  false  im- 
prisonment proper,  as  distinguished  from  ma- 
licious prosecution,  malice  is  oot  required"  (Id. 
§  213):  but  want  of  reasonable  and  probable 
cause  Is  suffideut,  "  When  the  officer,  acting 
howevra  honestly,  arrests  the  wrong  person, 
not  being  misled  thereto  by  the  person  him- 
self, tt  is  a  case  of  false  imprison  ment"  Id. 
§  318.  The  mistake  may  be  shown  in  mitiga- 
tion of  damagea.    Bee  cases  in  note. 

We  have  seen  that  it  is  tbe  duty  of  the  com- 
mon carrier  of  passengers  tn  treat  his  passen- 
gera  properly  and  respectfully,  and  to  carry 
them  safely,  and,  though  not  an  Insurer,  yet 
the  law,  based  upon  pnaclples  of  public  poli- 
cy, is  strict  and  exacting  in  requiring  their  per- 
formance; and  surely  in  this  day^  when  all  tbe 
world  is  carried  to  and  fro  daily  1^  instru- 
meutalflics  vast  In  power  and  force,  and,  with- 
out constant  vigilance  and  great  care  and  skill, 
almost  9A  dangerous  as  forceful,  owned  by 
mere  corporate  entities,  public  poiicv  is  not 
likely  to  exact  any  less  stringent  rule.  The 
carrier  is  not  only  bound  to  safely  carry  and 
properly  treat  the  passenger,  but,  as  far  aft  may 
be.  to  keep  an  orderly  and  well-regulated 
house,  for  such  in  fact  it  is  in  these  days,  "pro* 
tecting  the  passengers  from  the  assaults  of  ft>l- 
low-passengera  or  trespassers  during  the  sub- 
sistence of  the  contract  of  trauaportalioQ." 
Pittsburglt^  Ft.  W.  &  C.  B.  Co.  v.  mnd*,  58  Pa. 
513;  Thomp.  Carr,  295.  and  notat.  See  also 
opinion  of  Sfaaw,  Ch.  J.,  iu  Com.  v.  Poieer,  7 
Met.  596-401,  41  Am.  Dea  465,  citing  Mark- 
ham  T.  Amro,  8  N.  H.  638,  SI  Am.  I>ec.  200. 
And  to  enable  tbe  colnpflny  to  discharge  these 
duties  the  moreefBcientlv  through  its  conduct- 
or, put  as  a  Uving,  Intdligent  person  tti  act  aa 
its  representative  in  tbe  flesh  for  that. purpose, 
our  statute  has  enacted  that  "the  cooductOT  df 
every  train  of  nii)  -oad  cars  shall  have  all  the 
powers  of  a  oonservatbr  of  the  peace  while  in 
charge  of  such  train," — Section  31,  chap.  146. 
Codcv  p.  006(ed.l891), — thus^vingbimascon- 
ductor  the  shield  and  protPCti«i  m  well  as  the 
authority  and  power  of  tbe  Statu  fn  keeping 
and  enforcing  law  and  order,  and  protecting 
persons  and  property.  This  la  a  great  thing 
for  bimt  for  his  company,  for  -bis  passengers, 
for  tbe  public  at  large.  For  him.  not  <mly  be- 
cause he  can.  in  the  diecbarge  of  his  various 
and  often  perplexing  duttes.  dow  speak  and  abt 
with  move  confidence  witb  tbe  State  at  his 
hack,  but,  aa  anch  conservator. of  tiie  peace, 
may  iN'operly  be  treated  with  naore  Induleence, 
because  he  is  specially  charged  with  a  duly  in 
tbe  enforcement  of  the  laws.  If  by  him  an 
arrest  is  made  with.  reasonaUy  probable  cause 
for  belief,  be  wIU  be  etcnaed,  even  though  it 
appear  afterwards  that  in  fact  no  offense  had 
been  committed.  See  Cooler.  Torts,  303.  For 
tbe  oorpMrate  roaster  and  owner,  not  only  for 
these  reasons,  but  ior  tbe  superadded  one  that 
its  duties  to  its  pasa^ngers.  Its  servants,,  and  the 
public  can  now  be  more  ideally  performed 
through  its  living  reivesratatlTe,  put  In  charge 
for  tha  purpose,  as  wdl  as  manog  more  safe 
and  aecnre  its  widely  szbended  property.  For 
the  passengers,  beoauae  their  safety  and  well- 
beiag  can  bt  better  guarded.  And  for  tha 
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Slate,  S8  fntnested  in  tbe  prenemtioD  of  law 
And  order,  as  well  as  in  all  these  tbtogs  But 
there  is  notblog  to  indicate  tbat  it  was  the  in- 
teot  of  the  law-making  power  toidnckentbe 
Tiirllanre,  or  diminish  the  refponstbillt;  of  the 
common  carrier,  or  render  it  less  liable  for  fail- 
ure to  discbarge  its  duties  than  Iwfore. 

Now,  TetamiDg  to  the  facta,  there  is  little  or 
no  conflict  In  the  erfdenoe.  and  I  have  given 
them  with  some  mlimteness,  and,  so  far  as  the 
conductor  deiHils  them,  pretty  much  in  his  own 
laoKUfige.  We  find  that,  as  matter  of  fact,  he 
had  ts^D  cbatf^of  Ibe  train  as  sucb  conduct- 
or, whelh^  ibe  thirty  mioales  bad  fullv  ran 
out  or  not.  He  was  oa  the  train,  acted  and 
spoke  as  the  .one  in  charge,  cbided  and  caa- 
tiuned  Coffer  for  bis  drankeoness,  had  tbe 
doors  opened,  received  passengers,  and  made 
ready  lo  start,  in  tbe  mean  time  sending  a  sub- 
ordinare  for  the  police  ofUcer  to  make  tbe  ar- 
rest. In  truth  it  is  said  for  bis  defendant 
Compaoy.  if  not  by  himself,  as  matter  of  com- 
plete exculpatton  of  tbe  master,  jthat  be  was 
■ctinK  as  a  cooserrator  of  the  peace  under  tbe 
statute,  and  therefore  could  not  he  acting  in 
any  oibfr  capacity.  He  conld  only  be  such 
cOLservator,  ss  a  superadded  function  to  tbat 
of  "conductor  of  a  railroad  train,  while  in 
cbarfie  of  such  train."  He  catiseil  tu  be  arrest- 
•ed  and  handcuffed,  and  led  through  tbe  streets 
of  UuntiogtOD,  in  the  open  light  of  day,  with- 
out any  reasonable  or  probable  Cause,  a  aober 
and  ordfiU  and  well-behaved  young  man,  on 
tbe  train  pasnenger,  who,  as  he  now  says, 
a.H  another  ground  of  defense  for  bis  princi[»l, 
had  in  bis  own  langusge  done  nothing  in  vlo- 
laiion  of  tlie  nilea  of  tbe  Ohio  Railroad  Com- 
pany; done  oothiDgagaiDst  the  property  of  tbe 
Company,  Imt  faao  oongfat  hu  ticket,  waa 
quietly  seated  on  tbe  tram  waltioir  for  it  to 
oirryhim  to  Ben  Lomond;  and  It  was  the  duty 
of  tne  defendant  to  cause  tbat  to  be  done  safe- 
ly and  properly,  as  it  had  contracted  to  do, 
and  it  cannot  escape  liabillly  layfaig  the 
fault  on  its  servant.  In  VraJcer  v.  OAiaigo 
JV.  W.  B.  Co.,  86  Wis.  657,— a  suit  for  an  as- 
sault committed  by  the  conductor  on  a  lady 
passeiifrer,— the  same  defeme  was  made  as  Is 
set  up  here, — tbat  II  was  tbe  unauthorized  and 
purely  personal  act  of  the  cooduct'>r,  and  not 
witliiD  the  scope  of  bis  employment.  Ryan, 
Ch.  J.,  in  delivenng  the  opinion,  among  other 
thinga,  said:  "Aod  is  tbe  apiMUant  here  to 
CDDtemi  that  It  haa  no  respmuiUIty  (or  the 
flagrant  vfcilatioa  of  tbe  contract  which  the  re- 
spondent paid  it  to  make  and  to  keep  by  its 
sole  repmtentative  appointed  to  keep  it  on  its 
bebairr  Like  tbe  English  crown.  It  leys  its 
atosupoD  its  servants,  and  claims  tbat  it  can 
do  no  wrong.  We  cannot  bend  down  the  law 
to  Ruchaconveatence.  TheapndlanttonhnB- 
ly  broke  this  contract  as  snrely  as  it  made  It, 
oommlrted  tbls  tort  as  surdy  as  it  made  the 
contract."  Tbe  wfllfulness  of  tbe  servanfsact 
la  ro  ezrofe  so  long  as  it  amounts  lo  a  breach 
of  the  contract  (  Weed  v.  Panama  R.  Co.  17  N. 
Y.  868,  78  Am.  Dec  474);  nor  the  fact  that 
the  act  is  wholly  disconnected  from  bis  duties, 
and  a  purely  wanton  assault.  In  JfiZmitUyw  ^ 
M.  n.  Oo.  T.  Finaf^,  M)  Wis.  8t»,  tiw  court 
held  "that  the  premier  rale  was  tlut,vliere  the 
misconduct  of  Uie  agent  oadsed  a  breach  of 
the  obligation  t»  ooDtraot  of  (tie  principal, 
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the  principal  wouM  be  UaUe*  whether  aodt 
conduct  be  wfUf ul  or  mallcioas  or  mudy  neg- 
ligent." There  are  many  other  caaea  to  the 
same  effect,  wbidi  need  not  he  here  dted.  for 
here  tbe  wrong  coropfadned  of  was  clearly  in 
the  Hoe  of  service.  It  was  done  by  the  aerT- 
aat  Id  tboae  tbinga  that  related  tu  bis  da^  un- 
der the  maater,  md  waa  not  tbe  "aervanra  in- 
dependent tort,  committed  outride  the  aphaiettf 
his  employment."  See  Bishop,  Nmi  ocmt.  Iav, 
g  685.  Persoaal  liberty  is  a  natural  right. 
"And,  prima  fade,  any  restraint  put  by  Tear 
or  force  upon  tbe  actions  of  anotlier  is  anlnw- 
ful,  and  eonstitutea  falae  Imprfsoomeat,  uoleaa 
a  showing  of  jnsdficmtlen  makes  it  a  true  or 
1^1  imprisonment."  Cooley,  Torta,  IM. 

In  this  case  tbe  innocence  of  the  i^aintiff  la 
shown  beyond  all  question,  not  only  by  a  trial 
and  acquittal,  but  by  tbe  same  evidence  given 
under  oath  by  Thomley  and  others  which  waa 
given  by  him  and  others  without  oath  to  and 
va  (he  presence  of  the  condudw  and  police  of- 
ficer before  and  at  the  time  ih^  were  making 
the  arreat,  now  reinforced  by  the  evidence  of 
the  conductor  himself;  and  it  most  be  rem  em- 
be  red  thatTbomley  bad  long  known  aod  knew 
well  both  plaintiff  and  Coffer,  and  was  preaeot 
with  tbe  two  from  tbe  banning  of  the  diffi- 
culty between  the  conductor  and  Coffer  down 
to  the  time  plaintiff  was  led  away  out  of  the 
car  under  arrest.  The  conductor  mj»  be 
was  so  much  excited  that  he  ooald  not  use 
his  ordinary  prudeuee  utd  carefalDeaa, 
and  thus  made  the  mistake.  That  be  did 
it  by  mistake.  1  think  there  can  be  no 
question.  What  motive  could  he  have  had  to 
treat  hla  passenger,  Oilliagham,  la  that  way? 
None  whatever,  ao  fiur  aa  this  leeoid  dIseloaeiL 
But  if  be  had  Ustened  at  the  tlaM  to  tboaa  who 
knew,  or  bad  used  ordinan  care  to  examine 
for  himself,  or  had  taken  the  hint  given  bim 
by  tbe  officer  tbat  be  was  acdng  rubly',  and 
making  a  grave  mistake,  none  would  have 
been  made;  be  would  soon  have  come  to  bia 
senses.  Bnt  from  some  cause  be  fktied  to  do 
this,  and  his  mlstalEe  waa  not  innocent  In  tbe 
eyea  of  the  bw,  and  tbe  arrest  waa  made  with- 
out any  reaaonahle  or  probable  cauae.  of  a 
passenger,  whom  It  was  the  Company^  con- 
tract daty  to  carry  safely  to  tbe  deatlnsttkm 
mentiooed  In  his  ticket,  for  which  very  pnr- 
poee,  among  others,  he  was  put  in  chu«e  of 
tbe  train,  so  tbat  tbe  act,  altbot^h  in  vlotatian 
of  his  doty  to  the  carrier  as  well  aa  to  Out  paa- 
eeager,  was  clearly  withta  the  aeope  of  hia 
emmymeat.  and  tnerefore  the  master  Is  liable^ 

The  Jury  fixed  the  damages  at  $1 ,000,  and 
tbe  trial  ctmrt  refused  to  dwwh  the  flndlng. 
Bnt  defendant,  by  its  counsel,  claims  that  tbe 
damages  estimated  sbonld  have  been  liosited 
totbeaMoal  money  loaa  austalned  by^alntiff 
for  loss  of  thne  and  actual  ezpenaea  bicimed 

Shim  In  consequence  of  bia  bavlnii  been  pot 
the  train,  and  that  the  jury  ahonU  havn 
been  told  that  they  oonld  not  give  exempteiy. 
vindictive,  or  punitive  damaMs,— ^eraa  often 
used  Indifferently  in  describing  tbcae  dam- 
ages. Tbe  exigencies  of  tbe  case  in  baad  do 
not  cM  for  any  critical  examination  of  tbe 
suh^  Vm  that  I  refer  to  the  foil  and  able 
diacuarioo  of  the  anbject  by  the  hue  Jti^ft 
Oreen  In  Ayram  r.  Sl$rtk,  81  W.  Va.  tW,  ala» 
pnUlahad  fa  7  Am.  A  Bug.  .Bneyotop^  Law, 
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448,  under  the  bead  of  "Exemplary  I>amag«a:" 
"Exemplsi?  damages  U  tbe  money  given  to 
tbe  plalDtin  by  tbe  jury  as  compeiiBMioa  for 
tbe  injary  inflicted  by  tbe  dereodant  on  the 
meDtal  Ceelings  of  tbe  Injured  person,  such  as 
bis  sbame,  degradation,  loss  of  social  position, 
and  the  like,  renultine  from  tbe  tort  for  which 
tbe  action  Is  brougbi.  7  Am.  &  Eng.  Ency- 
cdop.  Law.  448.  And  la  actions  of  tort,  when 
gnMB  fnud.  malire,  or  oppression,  or  any 
wanton,  willful,  and  ddluerate  disregard  of 
tbe  injured  person's  rights,  appears,  the  jury 
are  not  hound  to  adhere,  in  computing  i^  to 
the  determinable  money  loss  or  damages,  but 
nuY  atve  such  daDUURS  as  will  be  ezemplRrv 
In  keeping  otbpra  from  so  doing,  and  tbe  de- 
fendant fx<m  repeating  like  conduct,  it  may 
be  amart-moo^  as  to  tbe  defendant,  provided 
It  be  not  an  excessive  or  nnreasonable  aolaHum 
to  the  plaintiff.  Seel  8ed«w.  Dam.  6tb  ed. 
chap.  11. 

Id  this  case  the  plaintiff  passenger,  entitled 
to  proper  and  respectful  ureatmeni,  waa  surely 
entitiM  to  exemplary  damages  for  tbe  great 
indignity  and  bumluatioa  to  which  he  was 
put^ected  in  being  arrested,  handcuffed,  and 
led  away  without  tbe  slightest  preteii  or  cause 
for  it  whatever,  except  that  the  conductor  per- 
sisted in  clostnghis  eyes  and  shutting  bis  ears 
JO  tboee  who  knew,  and  both  showed  blra  and 
told  him,  the  real  offender. 

These  were  tbe  main  qoeetion*.  Others, 
taowevcTf  were  raised  and  disruased,  which 
sbonld  not  be  passed  by.  I  need  not  give  the 
amended  declaration.  It  was  in  tort  toT  false 
iinprisoniiient  and  malicious  prosecution,  with 
the  uanal  inducement  of  tbe  drcumstanoes,  in- 
cluding tbe  contract  for  traoBpnrtation,  and 
tbe  demurrer  was  fwopo'ly  overruled. 

The  court,  at  the  request  of  defdidant,  di> 
rected  tbe  jury  to  fled  in  writing  uptHi  three 
particular  questions  of  fact  subraittfd  to  them 
under  section  S,  chap.  181,  of  the  Code:  (1) 
"Was  tbe  arrest  of  OHIingbam  tbe  result  of 
an  a«sauU  with  a  knife  in  the  buds  of  one 
€k>fler  made  upon  Ebert  itbe  conductor)  while 
tbe  trdn  via  uixm  the  side  track,  before  back- 
ing down  to  the  d^wt  for  departure?"  To 
tbw.tbe  jury  answer^,  "Yes."  Tbisuuestfon 
'  was  immalerlal.  If  true,  it  was  no  bar.  It 
constituted  no  complete  defense;  and  there- 
fore, not  heiu  ioconelstent  with  the  genwal 
verdict  of  guwy,  it  oould  not  control  toe  lat- 
ter, and  tbe  court  could  not  accotumgly  give 
a  judonenl  on  it.  (3>  Question  No.  2  was  the 
MUDB  in  substance,  under  a  sllftbtly  different 
form,  and' was  answered  in  the  same  way,  and 
vras  propeiiy  disregarded  by  tbe  court  in  giv- 
ing iudgment,  and  for  the  same  reason.  (8) 
*  'Did  Etwrt  (the  conductor)  have  any  author^ 
fty  from  the  deCendsat  company  to  cause  Gil- 
liugbam's  (the  plaintiff's)  arrest,  and,  if  so, 
bow,  when,  and  by  what  oflBcIal  of  said  com- 
pany was  Bbcrt  authorized  to  cause  said  ar- 
rest?" The  ijiiy  answered,  "Tes;  from  the 
Ohio  Biver  Railroad  Company;"  not  giving 
tbe  name  of  auy  special  oiTicial,  or  tbe  mauner 
or  tbe  time  ot  conferring  such  special  author- 
ity. .  Aa  we  have  already  aem,  do  HMcial  au- 
tlHtrity  from  any  official  WM  Mcded.  The 
liability  of  itw  company  grew  out  of  itsObH- 
^atioD  to  answer  fbr  any  Injnnr  lofllcled  upon 
the  passenger  by  the  winfuf  mtocDndact  or 


negligence  of  its  aernnt,  who  was  put  fo 
charge  of  the  train  for  tbe  purpoee  and  with 
the  duty  of  cariying  tbe  passenger  safely. 
This  special  gaestfon  also  was,  therefore,  im- 
material, and,  if  it  had  been  answered  aa  to 
the  special  ofQcial  with  a  "No"  instead  of  a 
"Yes,"  it  would  still  have  been  tbe  duty  of 
the  court  not  to  permit  it  to  control  the  gen- 
eral verdict  Kerr  v.  Luntfmf,  81  W.  Va. 
6-10;  Wieeting  Brtdye  Co.  v.  Weeding  <fi  B. 
BHtige  Oa.  84  W.  Vs.  IM,  and  the  discusskMi 
of  the  subject  and  authorities  cited  by  Locaa, 
J.,  in  delivering  tbe  opinion  of  tbe  court;  and 
Penintutar  Land  Trantp.  dtMfy.  Co.  v.  Frank- 
lin htM.  Go.  (W.  Vs.)  14  S.  K  Rep.  387,  (de- 
cided at  this  terra). 

VarloBS  excepUras  were  taken  by  defend- 
ant daring  the  progress  of  the  triaL  One  was 
permitting  tesiimony  to  go  to  the  jury  of  what 
occurred  to  the  plaintiff  after  he  was  arreated 
and  removed  from  tbe  car.  Plaintiff,  as  s 
witness,  states  in  But>stance  that  the  officer, 
Benity,  took  plaintiff  by  way  of  Bestfy*s  bouse 
to  the  office  of  Squire  Taylor,  where  he  was 
tried  and  acquitted.  To  that  evidence  I  aee 
no  objection.  When  the  cimductor  was  on 
the  stand  as  a  witness  for  defendant  counsel 
for  defendant  several  times  asked  the  witness 
for  whom  be  was  acting  when  he  pointed 
plaintiff  out  to  the  police  officer  as  tbe  one  to 
arrest,  and  whether  or  not  this  was  a  personal 
matter  between  the  witness  and  the  plaintiff; 
whether  be  waa  acting  in  his  own  behalf  or 
in  his  official  capacity;  and  If  any,  what,  an- 
lliority  he  bad  for  arresting  or  cansins  plaintiff 
to  be  arrested;  or  whether  he  was  then  acting 
within  the  scope  of  his  authority  as  conductor 
of  that  Ohio  River  train;  all  of  which  tbe  court, 
for  awhile  steadily  Kfitsied  to  permit  to  be  an- 
swered. But  tbe  court,  duifng  the  trial,  did 
pemlt  the  witness  to  answer  that  tbeie  wa» 
no  solicitation  from  anyone  to  make  tbe  ar- 
rest, "only  himself;"  that  his  pointing  ont 
plaintiff,  etc.,  "waa  personally  done;"  that  be 
"was  off  duly  at  the  time  the  arrest  waa 
made;"  "that  be  honestly  believed  that  Oa- 
Hn^am  waa  tbe  man  Aat  cut  at  him  wiib  tbe 
knife  when  lie  pointed  bim  out  to  the  polio»> 
mn."  These  questions  and  answers  were 
permitted  to  go  to  the  joiy.  being  suIisIsdHiI 
answers  to  the  questions  before  ruled  out,  Sft 
that  we  need  not,  at  this  point  at  least,  con- 
sider these  exceptions  further. 

Two  instmciions  were  given  oa  mottoa  of 
Irfaintiff,— No.  1  and  No.  3.  Seven  were 
asked  for  by  defendant   Noa.  1 ,  %,  and  4  went 

gven.  and  Noa.  8,  6,  and  7  wen  lefused*. 
letructions  given  on  motion  of  plaintiff  were 
aa  follows:  "No.  1.  The  court  intttruds  the 
jury  that  if  thev  believe  from  the  evidence  that 
the  plaintiff  without  just  cause  was  arrested 
after  be  became  a  passenger  on  one  of  the  de- 
fendant's trains,  and  during  the  time  that  be 
was  on  such  train,  either  by  the  cooducSor  bt 
obatge  of  said  train  or  by  the  policeman, 
Beatly,  bv  order  of  the  said  conductor,  that 
tbe  act  or  the  conductor,  ox  of  tbe  said  police- 
man acting  under  (he  orders  of  the  said  con- 
ductor, was  the  act  of  the  defendant  Na  3. 
The  court  lo^tFucts  the  jury  that,  if  they  <nd 
the  defendant  guilt  J,  tbey  are,  in  estimating  thc^ 
pla1nllS*s  dSTUHgea,  at  liberty  to  coni^ider  tlic: 
expense  and  loss  of  time.  If  any,  Incurred  \is 
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the  plaintiff;  also  the  bodily  and  mental  pain 
and  anguUh  reeultlng  from  the  defeodant's 
acts  as  proved;  and  for  tbe  outrage  and  in- 
dignity and  fanniHiation  put  apoa  the  plaiDtlfl 
to  allow  such  damages  as,  in  tbe  opinion  of 
tbe  jury,  will  be  a  fair  and  jast  compensation 
for  tbe  injuries  suslalnea,  not  exceediDg 
tbe  amount  sued  for."  Instruciiocs  on  be- 
lialf  of  defendant,  granted  by  tbe  court,  are 
as  follows:  "No.  1.  Tbe  court  instructs  the 
Jury  that  the  plaintiff  cannot  recover  in  this 
case  unless  the  acts  done  by  Ebert  in  causing 
the  arrest  of  the  plaintiff  were  within  the 
scope  of  his  employment  by  the  defendant 
Bailroad  Company;  and  sucb  acts,  to  be  within 
the  scope  of  hfs  employment,  must  be  sucb  as 
be  would  be  usually  and  naturally  called  up- 
on to  do  while  discharging  his  duties  as  a  rail- 
road conductor  in  and  about  the  business  of  the 
defendant  Railroad  Company.  No.  8.  The 
court  further  instructs  tbe  jury  that  it  Is  not 
sufficient  that  the  acts  complained  of  were  done 
during  tbe  time  of  the  conductor's  employ- 
meul  by  the  Railroad  Company,  or  at  the 
place  where  bis  duties  called  bim  to  be.  There 
must  be  so^ethlDg  more,  somethlnr  which  he 
was  authorized  by  tbe  defendant  Company  to 
do,  or  which  be  did  do  while  acting  as  such 
conductor,  in  the  scope  of  bis  duties  and  em- 
ployment." "No.  4.  That,  unless  tbe  act 
done  by  the  conductor  in  causing  tbe  arrest  of 
tbe  plaintiff  was  authorized  by  the  Railroad 
Company,  or  was  properly  and  legitimately 
within  the  scope  of  his  employm«it,  yon  must 
find  for  the  defendant;"  Instructions  ^ed  for 
by  defendant,  but  refused  by  the  court,  were 
as  follows:  "No.  8.  Tbe  fact  Ibat  Ebert  was 
employed  by  the  defeodunt  as  a  conductor  of 
tbe  pnssenger  train  upon  which  tbe  plaintiff 
intended  traveling  Is  not  sufficient  evidence 
thst  he  was  autborixed  or  employed  to  do  the 
acta  complained  of,  nor  is  that  fact  of  itself 
Buffioient  to  make  tbe  defendant  liaUe  for  tbe 
Mts  comfdaiaed  of."  "No.  5.  That,  If  yon 
believe  from  the  evidence  in  this  csRe  that 
£l)ert  caused  the  arrest  of  tbe  plaintiff  while 
acting  for  himself,  and  npon  bis  own  author- 
ity,' for  his  own  personal  Hf^y.  without  any 
direction  or  anthraity  from  the  Rtilnnid  (Com- 
pany for  ao  doingjjToa  must  find  fdr  the  de- 
letidanti  No.  6.  The  court  instmrts  the  jury 
that  it  was  not  lawfol  ftx  tbe  policeman  to 
make  tbe  arrest  withont  a  warrant  therefor, 
and  that  tbe  defendant  Railroad  Company 
couid  not  have  legally  procured  the  plain- 
tiff's arrest  in  the  manner  In  wblcb  said  arrest 
was  made,  and  that  the  defendant  is  not  liable 
for  the  aets  of  £bert  which  aafcl  Company  it- 
self could  not  have  lawfully  done.  7^ 


Tbe  court  Instructs  the  jury  that.  If  they  be- 
lieve from  the  evidence  in  thta  cause  tliat  the 
plaintiff  Is  entitled  to  recover  anything,  thm. 
m  estimating  the  damages,  yoa  are  limited  to 
tbe  actual  damage  suatained  by  the  [daintiff 
for  loss  of  time  and  actual  expenses  incurred 
by  bim  fn  conteqoence  of  his  hoving  been  put 
off  of  tbe  train,  and  vou  cannot,  In  ibis  case, 
give  exemplary ,  vindictive,  or  punitive  darn- 
er." I  can  see  no  oblectton  to  the  iDSlmc- 
lions  Ko,  1  and  No.  i,  given  on  betaair  of 
plaintiff.  If  read  in  connection  with  No.  1,  No. 
2,  and  No.  4,  given  on  behalf  of  defendant,  of 
which  there  u  no  complaint.  They  are  in 
harmony  with,  and  substantially  propound, 
the  law,  as  we  think,  correctly.  Plaiotiff'ft 
No.  2  was  approved  in  Birkettt  v.  Chesapeake 
A  O.  R.  Co.,  88  W.  Va.  438.  7  L.  R.  A.  354. 
They  mean  that,  if  plaintiff  was  a  passenger  on 
defendant's  train,  and  during  the  time  he  wait 
on  tbe  train  to  be  carried  to  bis  proper  station 
on  the  road  he  was  arrested  or  cau8c<1  lo  bp 
arrested  without  just  cause  by  the  conductor 
In  charge  of  tbe  train,  and  that  such  act  was 
within  tbe  scope  of  the  ccmductor's  employ- 
ment, then  sncb  arrest  would  be  the  act  of  tbe 
defendant;  that  Is,  an  act  for  which  it  might 
be  liable.  No  serious  objection  can  be  made 
to  instruction  No.  2,  given  for  plaintiff.  It  is 
drawn  on  the  theory  of  exemplary  damages  as 
atotatium, — damages restriced  to  what  wouM. 
in  the  opinion  of  the  jury,  be  a  fair  and  Just 
compensation  for  tbe  injuries  sustained  or  in- 
flicted. F^am  V.  Stortz,  81  W.  Va.  280.  In- 
structton  No.  3  of  defendant  was  virtually 
given  fn  giving  defendant's  Instruollons  Nol 
1,  No.  2,  and  No.  4,  so  that,  whether  rigbt  or 
wrong,  defendant  has  no  ground  of  complaint 
in  its  refusal.  Tbe  same  may  be  said  of  In- 
struction No.  S,  asked  by  defendant.  It  bad 
already  been  ^ven,  and  no  complaint  in  this 
court  is  made  tiy  plaintiff.  Defendant's  in- 
struction No.  6,  taken  as  a  whole.  Is  not  cor- 
rect, for,  if  the  arrest  cooM  not  lawfully  be 
made  or  caused  to  be  made  by  the  conductor 
without  a  warrant,  tbnt  might  add  to  tbe 
wrong,  but  would  not  relieve  the  defendant 
from  liability  for  tbe  false  and  groundless  im- 
prisonment of  a  passenger  tbe  eondnetor  In 
charge  of  the  tftain,  acting  within  tbe  scope  of 
hisempk^ment.  The  refusal  of  defendiBtN 
instruction  Na  7  has  already  been  disposed  of 
by  what  has  been  said  on  the  subject  of  dam- 
ages end  in  discossing  plaintiffs  instruction 
No.  2;  In  Gondurioo,  we  see  no  reason  -whj 
we  sbonld  eet  aside  tbe  Jadgneni  and  Tcrdicl 
and  award  a  new  trial. 


INDIANA  SUPREME  COURT. 


FORT  WAYNE  ELECTRIC  LIOHT  CO., 

V. 

James  KILLER  et  tU, 

(■-  Ind.  ...i 

X,  A  gtmr— t—  by  the  vmum  »f  4 

Nora.— -For  note  on  forTelture  of  ftfla  made  to 
secure  location  of  putdlc  l>ulhUDgi,«tonaee  Ajxca 
V.  Dottoo  (Hloh.)  U  L  R.  A.  m. 

*1L.R.A. 


mmnnikciaringr  plant  tluU  M  tnTole* 
will  show  a  oartaln  anrplas  of  anta 

over  UablUtles  at  the  iMglnnhic  of  tbe  next 
month,  which  Is  made  Oarinr  the  oeaotlattaa  of 
a  contract  for  tbe  TcmoTal  of  tbe  ptauit  to,  and 
opamtion  <<  it  in,  a  certain  tows.  If  setod  upon, 
Impoaea  npaa  ttmownen  nt  tte  plaat  tte  oWt— 
ttonof  omMv  tiw  favatas.  tta  fateiw  to  «• 
wbloh  wttbtn  a  leosonabto  tuna  wffl  •ooaUauaa  a 
tmaob  ot  ibalr  ooDtratt. 
ft.  Balldtac  shops  OB  dott^tedlMdwttlb 
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■Mmey  glwen  fbr  tli>>  pnrpoae  to  —care 
tha  r— w  vl  by  »  mnalketwriay  «om 
psjuy  of  Its  boslBaw  to  a  oertatn  idace  18  not 
a  pttTt  perf  ornktKW  of  tts  ooaumot  to  make  sncb 
nawral  of  Ua  boMncn  so  m  to  preveot  the  lub- 
aoriben  from  reeoTeriotr  btok  their  moDer  on 
the  ground  that  the  entire  oonslderatloo  had 
Caiiod,  if  the  hualoeaH  la  not  removed. 
8.  BfonaiyralMeribed  and  ^»ld  aa»do> 
-  MUteB  to  »  MMwrnlkiOtMrlng  eompajay 
In  order  to  be  mod  Id  Mld^VB  OB  kUMla 
donated  to  It  In  conHideratloa  of  (he  removal  of 
a  manufacturlnp-  bustnees  to  that  place,  oan  be 
reoiiverod  baek  by  the  subMrlber  for  talluro  of 
ooDdideratlon  if  the  company  Calls  to  mova  the 
busliww  to  that  place  as  a^ieed.  although  the 
money  has  been  expended  fa  the  ereotloa  ot  the 
oontemplalod  buildings. 

4.  The  amonnt  of  reooTery  on  fUlnre 
of  the  eonalderaftlon  for  which  money 
lo  donnted  to  a  manufacturing  company  lo 
ordertOMOure  the  removal  of  the  busiiKSB  toa 
oertatn  place  is  the  amount  paid  with  hitereat. 

5.  Eridenoe  of  whnt  the  obUflroro  said 
at  the  time  of  eontrnetlnf  to  make  an 
Ijnofcee  within  a  reaaonable  time,  about  the 
Ume  when  It  wouM  be  practicable  and  oonven- 
tentforthem  to  make  It,l8  admMbla  upon  the 
Queathm  of  what  Is  a  reasonable  time, 

iVebraaryllsas.) 

APPEAL  hy  defeadiiDt  from  a  JMftmeDt 
of  the  Circuit  Court  for  Adanu  County  in 
favor  of  plwDlifb  in  an  action  brought  to  re- 
cover damagflfl  for  tbe  allcRed  breaco  by  de- 
fendant of  a  contract  lo  rcmore  its  manufao- 
tnring  plant  lo  nod  opcrale  it  in  tbe  city  of 
Plymouth.  Affirtned. 
Tbe  facta  are  stated  ia  Ibc  opinion. 
Memra.  Horrin  A  Barrett  aod  Robert 
S.  Taylor,  for  appellaot: 

Aasumlog  tbe  contract  to  bare  been  broken 
1^  tbe  appellant,  nm)  that  the  appellees  bad 
tberiebl  toeU«t  wlicMier  they  would  treat  it 
as  fclill  in  forotf,  or  lescinded  and  at  an  cod, 
tbey,  bv  commencing  this  suit,  irrevocably 
treated  it  as  still  in  force  and  unrescinded. 

MulkUg  V.  Austin.  97  Masa.  30;  Bulktejf  v. 
Morgan^  46  Conn.  S94;  Bailey  t.  Utneji,  18S 
Mass.  172;  Mor  v.  Tuska,  87  N.  Y.  166; 
A'ietdy.  Burton,  49  Midi.  53;  Batier  v.  Bit- 
dreth.  6  Met.  49;  Oraj/  v.  St.  Jofin,  35  III. 
Sowling-v.  Mcintosh,  88  lot).  098. 

These  cases,  applied  to  tbe  facta  stated  in 
tbe  fximplaiot,  require  ibe  appellees  to  lerover 
Bucb  damages,  if  any*  as  the  evidence  shows 
they  have  austaioed  yij  the  alleged  breach  of 
tbe  roniract.  Tbey  have  no  Utle,  daim  or 
right  to  tbe  mooey  paid.  Tbe  evidence  does 
not  show  tbat  any  of  tliem  have  been  dam- 
aged a  dollar.  Tbere  is  not  a  word  of  evidence 
tending  (o  show  tbal,  bad  tbe  contract  been 
fully  performed  by  the  appellant  notwith- 
Btandlag  tbe  failure  of.tbe  stock  subscribers  to 
pay  as  agreed,  any  benefit  would  have  resulted 
to  tbe  appelleoB,  or  any  of  them. 

See  also  BUi«on  t.  Dow,  6  Blackf.  571 ;  Jone* 
Van  Patten,  8  Ind.  107;  Herbert  v.  Stanford. 
13  Ind..  503;  Wediite  v.  Stmie,  12  Ind.  625; 
CineinnaU  A  0,  A.  L.  B.  v.  Bodgert,  24  Ind. 
108;  BtruU  v.  FiuUr,  16  Mees.  &  W.  249,  8 
Cobb^  71. 

It  was  aO^ied  in  the  complaint  m  one  ^ 

i4ii.  aA. 


tbe  iilpnlatloDs  entered  into  by  tbe  Company  ' 
tbat  it  would  "wltUn  a  rousooable  thne  after 
April  1, 1888,  produce  to  said  persons  a  true 
and  correct  umriee,  showlog  the  owneiBhip ' 
and  poBfKSBlon  by  said  Company  oo  April  1, 
1888.  of  a  snrploa  of  $800,000  of  MOd  aaseta 
over  aod  above  HabUitiee,  patents  and  good-will 
being  counted  at  9100,000." 

No  aucb  agieement  appeared  in  any  of  tbe 
written  oonespondence  or  omtraoeB,  and  it 
was  not  permissible  to  prove  H  by  parol 

Kieth  V.  Kerr,  17  Ind.  384;  irtw'n  v.  T^e,  84 
Ind.  319;  Low9.  Studebaker,  8  Weat.  Hep.  37„ 
no  Ind.  57;  v.  Libert,!/  tP  0.  0.  Road  Co. 

84  Ind.  30;  Ilmtdtrr  v.  Amnan,  119  Ind.  7; 
Bin  n  y.J.Jinson.S  L.  R.  A.  MH,  117  Ind.  61^. 

)/twrj).  Charles  Kelllaon  and  ttl|lla!>^ 
Snow  &  Butler,  for  appcllcefl:  "' 

The  complaint  was  to  recover  back  money . 
paid  upon  a  contract  that  was  virtually  at  an 
end,  by  reason  of  brcficlirs  made  by  nppellnnt, 
and  having  reccivi;d  iiothiiig,  :iud  having 
nnthinir  to  restore  to  apt^llant,  tbecommence- 
niL'iUot'  the  action  wtt  tU  i3»  pijifdUkffi ^ 
Vfas  necessary.  .     1,  ■  . 

Jew^tfv.  Laarene^urgh  A  U,  M.  rCo.  10 
Ind.  539;  Rrnqnn  v.  For,  45  Ind.  8;  Ke^sli'ng 
V.  f>vT-/'T,  11!)  Tn-i   1«r>;  /^..-frtrrfv.  TTrW-v,  !1S 

If  the  complaint  was,  as  appellant  contends, 
a  complaint  to  recover  damages  on  the  con- 
tract,  the  case  of  Mutlaly  v.  Auttin,  97  Mass. 
30,  cited  by  appellant,  u  square  against  the 
proportion  contended  for  by  appellant's  attor- 

The  only  damages  that  tbe  appellees  would 
have  been  permitted  to  prove  in  this  case  un- 
der any  form  of  the  pleadings,  would  be  tbe 
amount  of  money  paid  by  them  respectively. 

All  other  damages  which  ft  would  have  been 
possible  for  tbem  to  suffer  by  reason  of  the  In- 
dustry not  being  brought  to  Plymouth  would 
have  been  remote  and  speculative. 

Western  O.  B.  Co.  v.  Cox.  39  Ind.  260;  OUtis 
V.  Gurber.  55  Ind.  836. 

When  a  contract  is  silent  as  to  tbe  time  for 
the  performance  of  a  condition  therein  named, 
parol  evidence  is  admissible  to  prove  when  tho 
parties  agreed  the  stipulation  should  be  pcv- 
fOTtned. 

teggttv.  ffarding,lQlBi}.  4U:  Kiethv.  Kerr, 
17  Ind.  284-287;  2  Parsons.  Cont.  p.  65. 

Where  money  has  been  paid  on  the  faith  of 
tbe  contract,  aiid  where  tbe  dama^  naturally 
and  proximately  resuUiag  from  the  rescissioa 
or  breach  of  \m  contract  would  be  tbe  return 
o£  tbe  money  paid,  with  interest  thereon,  the 
contract  itself,  with  proof  of  tbe  payment  of 
money  under  it,  furnishes  tbe  measure  of  dam- 
ages. 

Indiana,  B.  <fi  W.  B.  Co.  v.  Adamnon.  la 
West.  Rep.  708.  114  Ind.  286;  Nmh  v.  Totene, 
78  U,  S.  6  Wall.  690,  702,  704,  18  h.  ed. 
528-531;  Sedgw.  Damages,  *202;  Jeieett  v. 
LawrfnceburgJi  ds  U.  M.  B.  Go.  10  Ind.  359; 
Beagan  v.  Fox,  45  Ind.  8;  Keesling  v.  Frini*:r, 
110  Ind.  186;  Qottard  v.  Wood*,  98  Ind.  195, 
199;  MvUatiy  t.  Auatin,  07  Mass.  82,  88. 

McBrlde.  delivered  the  opinion  of 
the  court: 

The  appellant  la  a  oorporatlon,  engagetl  in 
the  manufacture  of  electric  lighting  appflra< 
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ttu  at  Fort  Wayne.  In  the  spring  of  1888 
negotiations  were  entered  into,  lookiog  to 
the  remoTal  of  all  or  a  part  of  its  business 
to  Plymouth,  Maraball  County.  The  oefco- 
tiatloDS  were  conducted  oo  the  part  of  the 
Appellant  by  its  directors,  and  on  the  other 
jMtrt  by  a  committee,  representing  certain  of 
the  citizens  of  PlymouUi.  As  the  rssult  of 
an  interview  between  tlie  clttseiu'  committee 
and  tiw  directors,  the  following  wasdelivered 
to  the  oommittee : 

Fort  Wayne,  lod.  S-S4-1888. 
Mr.  B.  R  Wheeler,  H.  G.  Thayer,  J.  W. 
I^rks,  Ira.  D.  Buuk  and  C.  T.  Haltingly, 
CommiUee;  Plymouth,  Ind. 
Gentlemen : — On   coDsideratlon   of  your 

E reposition  we  have  decided  tliab  it  will  not 
B  expedient  to  move  from  Fort  Wayne  any 
part  of  our  business  of  manufacturing  incan- 
descent lights.  We,  however,  feel  that  we 
MB  under  obligations  to  recognize  your  ef- 
forts and  we  will,  however,  move  all  the 
manufacture  of  the  Jenney  Arc  Lamps  and 
Dynamoe  from  Fort  Wayne  to  Plymouth  on 
consideration  of  you  giviog  our  Company 
ten  acres  of  ground  suitably  located  for  our 
worlts,  and  $16,000  In  cash  to  be  Invested  In 
buildinjn  and  machinery  on  said  grounds, 
and  win  take  9115,000  of  the  capital  stock 
of  our  Company,  paying  therefor  in  the  fol- 
lowing manner : — 25  per  cent  cash  on  April 
15.  1888  :  25  per  cent  July  15.  1888  ;  25  per 
cent  October  15,  1888,  and  3S  per  cent  Jan- 
uary 15,  1B88. 

Very  Truly  Yours, 

H.  G.  Olds. 
J.  H.  Bass, 
P.  A.  Randall, 
R.  T.  McDonald, 
M.  W.  Simons, 
Dliectors  of  the  Fort  Wayne  Jenney 
Electric  Light  Co. 

Three  days  later  the  committee,  having 
conferred  with  their  constituents,  returned 
to  Fort  Wayne  for  the  purpose  of  investigat- 
ing the  financial  condition  and  standing  of 
the  company,  preliminary  to  closing  a  con- 
tract wiw  it.  After  anotner  conference  with 
tluve  of  the  directors  of  the  Company,  a 
paper  was  executed  and  delivered  to  them  in 
Uie  following  terms : 

Fort  Wayne,  Ind.  March  27,  1888. 
Mr.  E.  R.  Wheeler  and  others,  members  of 

Plymouth  Committee : 

Gentlemen We  will  guaraotee  that  our 
invoice  will  show  a  surplus  of  $300, ODO  of 
good  assets  over  and  above  our  liabilities, 
counting  patents  and  good-will  at  $100,000, 
on  Aprfl  1,  1888. 

This  guarantee  is  made  because  the  Com- 
j>any  has  not  invoiced  this  year,  and  to  sat- 
isfy you  that  we  will  not  declare  any  divi- 
dend that  will  impair  the  assets  below  the 
sum  OB  shown  on  the  invoice,  of  which  we 
give  you  a  copy,  dated  January,  1887,  and 
that  we  will  in  addition  change  our  letter 
of  March  24  to  conform  to  your  subscription 
to  stock  $115,000  and  bonus  of  ftlft,000, 
which  is  that  the  $15,000  is  to  be  paid  within 
ten  days  and  85  per  cent  of  stock  so  soon  as 
we  shall  commence  moving  madtfaefy  to 
14  L.aA. 


Plymovtti,  «BdSBperi»iit«TCcy  ttmeBMoths 

thereafter  until  paid. 

Respectfully, 
Fort  Wayne  JeniKy  Electric  Light  Co. 

By  R.  T.  McDonald,  Traaa. 
R.  T.  McDonald, 
P  A.  Randall. 
H.  W.  Simons. 

April  7  tlie  following  was  sent  by  tbe  con- 
mitiee  to  the  Company : 

Plymouth.  Ind.  April  7.  1888l 
To  the  Fort  Wayne  Jenney  JBlectrlc  Light 

Co.,  Vort  Wayne,  Indiana: 

Geatlemm ;— You  are  heteby  notified  that 
at  a  regular  called  meeting  of  the  Executive 
Committee  of  the  citieens  of  Plymouth  the 
undereigned  chairman  was  delemted  to  in- 
form you  that  we,  the  oltfsens  cff  Plymouth, 
do  hereby  accept  your  written  offer  of  date 
March  24.  1888,  and  your  letter  of  March  37. 
1888,  making  certain  changes  in  your  origi- 
nal proposition.  The  said  citfEens  of  Ply- 
mouth having  raised  the  prmier  amounts  ac- 
cept your  said  offer,  and  will  fully  oomply 
with  the  terms  of  said  proposition. 

Joseph  Swinael,  Pres't  of  Com. 
Attest :   Irs  D.  Buck,  Sec'y. 

Later,  a  subscription  paper  was  circulated 
and  executed  in  the  following  words: 

"We.  the  undersigned,  do  hereby  agree  to 
pay  to  the  Fort  Wayne  Jenney  Electric  Ught 
Company  of  Fort  Wayne,  Indiana,  the  sum* 
we  have  heretofore  subscribed  for  the  pnrpoao 
of  inducing  them  to  bring  the  fuciarj  to 
Plymouth,  Indiana.  This  subscription  Is  to 
be  paid  for  the  purpose  of  inducing  the  said 
Company  to  remove  the  arc  light  department 
of  lia  factory  to  Plymouth,  and  it  la  to  be 
paid  by  the  10th  of  April,  1888,  and  dull 
not  be  binding  upon  any  subscrihn  beveto 
unless  the  entire  bonus  requind  shall  be  aub- 
scribed. " 

On  tills  $16,000  was  subscribed  and  paid 
in  cash,  which  was  turned  ovei  to  and  ac- 
cepted by  the  Commny.  A  ato<^  snbacrip- 
tioD,  to  the  capital  stock  of  the  Company, 
amounting  in  the  a|gg;regate  to  $116,000  was 
made,  the  subscription  paper  being  !■  thtt 
following  words: 

"We,  the  underrigned,  do  hereby  agree  to 
my  to  the  Fort  Wayne  Jenney  ElctAric  Light 
Company  of  Fort  Wayne,  Indians,  the  sev- 
eral sums  set  oppoeite  our  respective  names 
for  the  number  of  shares  by  us  rafaacribed 
and  set  opposite  our  respective  names,  Ssid 
sums  to  be  paid  in  installments  of  35  per 
cent  every  three  months,  the  first  install- 
ment to  be  paid  when  said  Company  sbal! 
commence  removing  the  machinery  of  tbeir 
arc  light  maunfacturing  plant  to  the  city  of 
Plymouth.  Indiana." 

This  was  also  tamed  over  to,  and  accepted 
by,  the  Company.  In  addition  to  thia.  a 
tract  containing  ten  acroe  of  land  was  con- 
voyed to  it  by  an  nnconditional  warranty 
deed  and  accepted  by  It.  It  erected  a  baild- 
ing  or  shop  on  tiie  land  at  a  cost  ci  aboafe 
$11,000,  plaoad  a  boiler,  an  engtm  ud  sons 
other  macfalneiy  In  the  bulldYnc  and  tbea 
cal  led  upon  tbe  stock  snbaeri  beis  nnr  the  paj- 
raent  of  3S  per  cent  of  tJwIr  sabecriptloo^ 
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bat  piLyment  wu  refused,  the  labscribers 
claiming  that  the  Company  had  not  complied 
with  the  term*  of  the  contract. 

^isMlt  was  ooromenced  September,  1880, 
1^  certain  of  the  cash  subscribers  who  aided 
in  mising  the  $16,000  which  was  paid  to  the 
Company,  for  themselres  and  such  others  of 
the  subscribers  to  that  fund  as  might  elect 
to  join  with  them,  to  recover  bach  the  money 
lihna  paid. 

The  cmiplalnt  recites  the  making  of  ite 
contract,  and  avers,  of  the  writing  executed 
Marcb  37,  that  wlien  the  committee  called 
to  investigate  the  financial  condition  sod 
etsoding  ol  Uie  Company,  they  were  informed 
by  BimoDB,  who  was  a  director  in  the  Com- 
pany, and  McDonald  and  Randall,  who  were 
fespectively  its  treasurer  and  secretary,  that 
it  would  be  Impracticable  because  of  a  rush 
trf  business  In  the  manufacturing  department, 
to  shut  down  the  factoir  at  tbat  time  for  the 
purpose  of  taking  an  Invoice,  and  to  allow 
the  committee  to  examine  into  the  condition 
of  its  assets,  but  Uiat  they  would  make  such 
Involoe  and  allow  such  examination  as  soon 
as  pimctlcable,  and  that  to  satisfy  the  com- 
mittee fbr  the  time  beins  they  executed  tbat 
writing.  It  is  averred  tbat  the  promise  and 
guaranty  contained  in  said  writing  was  one 
of  the  principal  inducements  causing  tbem 
to  take  the  course  tbey  did  thereafter  with- 
out making  a  tbwoucb  examination  as  to  the 
Mpellanl's  flnanclal  standing.  The  com- 
plaint avers  full  performance  of  the  contract 
<m  the  part  of  the  appellees  and  those  asso- 
ciated with  tbem,  alleges  the  delivery  to 
the  appellants  of  stock  subscriptions  for 
|11S,000,  which  were  retained  and  are  still 
Tetained  the  appellant,  tlie  payment  to  it 
of  the  $15,000  in  cash  and  conveyance  to  it 
«f  the  ten  acres  of  luid,  and  tbat  both  money 
and  land  were  received  by  the  Company  and 
appropriated  to  its  own  use,  and  also  alleges 
entire  failure  to  perform  on  the  part  of  the 
j^ipellants.  It  is  particularly  averred  that 
the  appellants  had  failed  and  refused  to 
make  or  furnish  to  aDpellees,  or  to  the  stock 
subscribers  the  invoice  mentioned  in  the 
writing  of  March  37.  The  complaint  also 
nvera  that  said  Company  has  "never  used  or 
occupied  said  grounds  and  buildings  for 
manufacturing  Jenney  Arc  Lamps,  lights  or 
dvnamos,-  nor  has  said  Company  ever  moved 
«11  or  any  part  of  the  manufacture  of  Jcuney 
Arc  Lamps  and  Dynamos  from  Fort  Wayne 
to  said  city  of  Plymouth,  nor  did  said  Com- 
punr  ever  begin  the  removal  thereof,  eto." 

Vrblle  there  are  several  assienmeuts  of 
«naT,  only  three  propositions  are  properly 
before  us  for  decision :  (1)  the  sufficiency 
of  the  complaint;  (3)  the  measure  of  dam> 
ages,  and  (H)  the  admissibility  of  certain 
testimony. 

It  Is  onioeded  that  the  facts  averred  show 
the  ezecation  of  a  valid  contract.  Counsel, 
however,  do  not  agree  In  the  construction  of 
the  contract.  Counsel  for  the  appellant 
'Construe  it  as  one  entire  and  single  contract 
between  the  Klectric  Light  Company  on  one 
hand  and  the  citizens  of  Plymouth  on  the 
other,  upon  an  entire  consideration,  but  in- 
sist that  the  complaint  avers  a  contract  dif- 
fering in  some  respects  from  that  made  by 
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the  papers.  Counsel  far  the  appellees  style 
it  "an  entire  quadripartite  contract."  We 
do  not  regard  the  discussion  of  this  question 
as  calculated  to  throw  any  light  on  tlui  real 
controversy. 

While  it  is  true  that  the  undertaking  of 
the  subscribers  to  the  cash  fund  was  In  one 
sense  distinct  from  tbat  of  the  purttes  to  the 
stock  subscription  or  the  douors  of  the  land, 
and  while  their  undertakings  were  not  only 
collectively  different,  but  tbat  of  each  In- 
dividual subscriber  was  severml,  and  his  own 
seventl  personal  obligation,  yet  all  were 
acting  together  In  a  common  enterprise,  for 
the  accomplishment  of  a  common  purpose. 
The  cash  subscriptions,  stock  subscriptions 
and  land  donations  together  constituted  the 
consideration  for  the  promise  of  the  appel- 
lant to  remove  Its  manufacture  from  Fort 
Wayne  to  Plymouth.  On  the  other  band, 
the  sole  and  ooly  consideration  moving  from 
the  appellant  to  the  other  partf,  as  expressed 
In  the  contract,  was  Its  promise  In  Its  pro- 
position of  March  24,  that  It  would  "move 
all  the  manufacture  of  the  Jenney  Arc  Lamps 
and  Dynamos  from  Fort  Wayne  to  Ply- 
mouth.^ 

The  partieular  In  which  the  appellant  In- 
sists that  the  complaint  avers  a  contract 
diCfering  from  that  made  by  the  papers  is  in 
relation  to  the  invoice.  Appellant  treats 
this  as  an  attempt  to  inject  a  parol  modifica- 
tion Into  the  written  contract.  We  do  not 
view  it  In  that  light.  We  tbtnk  the  guaranty 
of  March  37,  fairly  construed,  Imposes  upon 
the  appellant  the  duty  of  making  an  invoice 
that  would  sliow  tlie  condition  of  the  Com- 
pany on  the  1st  day  of  April,  1888,  and 
while  no  time  Is  fixed  within  which  It  is  to 
be  made,  the  law  would  imply  a  promise  to 
make  it  within  a  reasonable  time.  The 
averments  in  the  complaint  relating  to  the 
invoice  are,  therefore,  in  our  opini<in,  fairly 
witbin  the  terms  of  the  contract,  and  the 
allegation  of  failure  to  make  It  is  an  alle- 
gation of  a  breach  of  one  of  the  Company's 
material  undertakings. 

It  Is  also  argued  by  the  appellants  that  the 
averments  of  the  complaint  taken  togi'tber 
do  not  show  performance  by  the  appcm-cs  or 
msnperformaoce  by  the  appellant,  but,  on 
me  contrary  show  only  partial  performance 
br  both.  It  Is  said  that  there  is  no  showing 
of  the  payment  or  tender  of  2S  per  cent  or 
any  other  port  of  the  stock  subscription,  and 
that  there  is  no  averment  that  the  Comrany 
never  commenced  moving  machinery  to  Ply- 
mouth. It  is  true  that  there  are  no  averments 
of  tbe  payment  or  tender  of  any  portion  of 
the  stock  subscriptions.  WethInk,  however, 
that  suCBcieut  excuse  Is  shown  for  not  mak- 
ing such  payment  or  tender.  Counsel  argue 
that  the  obligation  of  the  stock  sabscrlnets 
to  pay  26  per  cent  of  their  subscriptions 
became  absolute  when  the  Company  com- 
menced to  move  machinery  from  Fort  Wayne 
to  Plymouth,  and  that  there  Is  no  averment 
that  they  had  not  thus  commenced  to  move 
machinery ;  tbat  the  nvermunt  that  tbey  bad 
never  "  moved  all  or  any  part  of  tbe  manu- 
facture of  Jenney  Arc  Lamps  and  Dynamos 
from  Fort  Wayne  to  said  city  of  Plymouth, 
nor  did  said  Cwmpany  ever  begin  tiie  removal 
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thereof,"  Is  not  siifflclent  Thef  say  Uie 
"  ramoral  of  the  manufacture  and  the  removal 
of  machinery  to  manufacture  with,  are  two 
different  thiDgB.**  In  this  we  ajiree  with 
them.  They  are,  however,  measuring  their 
obligation  entirely  by  the  language  of  the 
guaranty  of  March  27.  The  terms  of  the 
contract  and  the  full  measure  of  the  obliga- 
tions assumed  by  the  parties  can  only  be 
determined  by  construing  all  of  the  vrritings 
together.  The  paper  of  March  27,  aside 
from  tine  guaranty  and  agreement  to  make  an 
Invoice,  was  a  mere  modification  of  the  prop- 
osition of  March  24.  As  will  be  seen  by 
refurence  to  it,  that  proposition  was  that 
they  would,  upon  certain  terms,  "move  all 
tlie  manufacture  of  the  Jenney  Arc  Lamps, 
etc.,  and  definite  dates  were  fixed  for  the 
pnyraent  of  the  Btock  subscriptions.  No 
(lenuite  time  was  fixed  for  the  payment  of 
the  $15,000.  The  modification  made  the 
;fir>,000  due  and  payable  within  ten  davs, 
und  the  first  installment  of  stock  subscrip- 
tion, instead  of  being  payable  April  15,  was 
to  be  paid  as  soon  as  the  Compnny  should 
commence  moving  machinery  to  Pfymontb. 
Wliivt  machinery?  Would  the  nioviJg  of 
any  machinery  meet  the  condltiont  It  is 
evident  that  the  iniichlnery  intended  by  the 
parties  was  that  referred  to  in  the  original 
|iro|)osition, — the  machinery  of  themnnufuc- 
tory  at  Fort  Wayne.  The  citizens  of  Ply- 
mouth were  endeavoring  to  secure  the  trans- 
fer to  their  city  of  a  manufacturing  concern 
which  they  were  assured  had  assets  exceeding 
its  liabilities  in  the  sum  of  POO.OOO.  The 
proposition  made  to  and  accepted  by  tbrm 
was,  that  this  established  and  productive 
industry  In  its  entirety  should  be  moved 
from  Fort  Wayne  to  Plymouth.  The  con- 
dition could  only  be  complied  with  by  a 
bona  fide  commencement  of  the  removal  of 
the  machinery  actually  belonging  to  and 
used  in  said  business  at  Fort  Wayne.  Until 
a  commencement  or  a  begino'ing  of  this 
character  was  made,  there  was  nothing  due 
on  the  stock  subscriptions. 

We  think  the  complaint  states  a  good  cause 
of  action.  The  question  as  to  the  nipasure 
of  damages  is  sought  to  be  preRf>ntcd  in  sev- 
eral different  ways,  and  is,  we  think,  pr(%- 
erly  and  fairly  in  the  reconl  by  the  ruling 
of  the  court  on  instructions  nskcd  by  the  ap- 
pellant and  refused,  and  on  an  instruction 
given  by  the  court.  The  instructions  asked 
were  long,  and  we  will  not  cony  thero.  In 
substance  the  court  was  asked  tb'instruct  the 
jiiry  as  follows:  That  the  burden  was  on 
uie  plaintiff  to  show  all  the  facts  necessary 
to  fix  the  damages  which  the  jury  were  re- 
quired to  ascertain  and  fix  sepiirntely  as  to 
each  plaintiff;  that  while  their  verdict 
ahuuldf  be  for  a  gross  sura  It  should  be  a  xum 
made  up  of  the  separate  damages  suffered  by 
each  plaintiff ;  that  if  the  contract  was  broken 
the  plaintiff  had  the  option  of  demanding  a 
rescission  or  of  affirming  the  contract  and 
suins  for  the  breach;  that  if  the  plaintiff 
liiiil  elected, to  rescind,  they  would  have  been 
entitled  Jo  a  return  of  their  money  upon 
placing  the  other  party  in  atatn  yiw,  but  that 
by  bringing  this  sun.  they  had  elected  to 
ntfimi  the  contract  and  claim  damages  for  Its 
14  fj.  R.  A. 


breach ;  that  tihe  damagea  tbej  mta  «Btitkd 
to  recover  were  compensatorr  and  mfgiit  to 

much  more  or  much  less  than  the  amount 
paid ;  that  from  the  averments  of  the  com- 
plaint  it  must  be  taken  that  the  benefits  which 
the  plaintiffs  expected  to  gain  by  tite  per- 
formance of  the'  contract  consisted  in  tb* 
growth  and  prosperity  of  the  city  of  Plym- 
outh, the  Increase  of  its  population,  the 
hancement  of  the  value  of  property  in  stid 
city  and  the  various  advantages  which  would ' 
accrue  to  them  from  the  location  and  mainte- 
nance of  an  electric  light  manufacturing  in- 
dustry in  their  city ;  that  if  the  Company  had 
broken  the  contract  the  measure  of  damigfs 
would  be  the  loss  which  they  suffered  of 

faini,  proflta.  or  advantagea  whifih  would 
nve  accrued  to  tbem  If  tb«  contract  bad  beea 
kept;  that  unless  the  plalntlfla  had  proven 
that  they  had  suffered  loss  or  damage  by 
reason  of  the  breach  of  the  contract,  otlwr 
than  the  subscription  of  the  916.000  they 
could  recover  no  more  than  nominal  damages ; 
that  mlesB  there  was  evid«ice  of  loss  suffered 
the  verdict  for  damages  should  be  limited  to 
nominal  damages ;  that  while  it  is  the  law 
that  one  who  has  paid  his  m(mey  upon  acoo- 
sideration  which  has  wholly  failed  may  re- 
cover back  tbe  money  paid,  the  rule  does 
not  apply  where  any  part  of  the  considera- 
tion has  been  received  by  hlra  or  parted  with 
bv  the  other  party  ;  that  the  building  of  the 
shops  on  the  donated  land,  with  part  of  the 
donated  money,  was,  to  tbe  extent  of  money 
Invested  part  performance  by  the  appellant 
of  the  contract,  and  that  the  appellee*  had 
thereby  received  a  part  of  the  consideration 
on  which  they  had  parted  with  their  money, 
and  were  not  entitled  In  this  suit  to  recover 
back  their  money. 

The  court  refused  all  of  the  Inetractions 
asked,  and,  over  appellant's  objection,  gave 
the  following : 

Q.  It  Is  well-settled  law  that  a  party  who 
a^ees  to  perform  an  act  and  fails  to  kfxp 
his  agreement  must  pay  compensatitn  for  all 
Iniurini  that  natuntly  and  proslmatelv  re- 
sult from  the  breach.  So  far  as  the  plain- 
tiffs In  this  suit  and  those  they  represent  are 
concerned,  ft  does  not  appear  and  is  not 
claimed  by  the  defendant  Companv,  that 
there  is  any  other  consideration  for  tbe  pay- 
ment of  the  money  subscribed  by  them  to  toe 
donation  fund  than  the  agreement  for  tbe  re- 
moval of  that  part  of  the  manufactory  of  tbe 
defendant  Oompany  for  the  manufacture  of 
the  Jenney  Arc  Lamp  and  Pyoamo  from 
Fort  Wayne  to  Plymouth :  and  a  failure  to 
perform  that  stipnlatlon  operates  as  a  fail- 
ure of  consideration  for  the  money  so  paid. 
In  cases  of  that  kind,  where  the  defendant 
has  received  money  of  the  plaintiff  upon  a 
consideration  which  has  failed,  or  when  the 
defendant  has  money  of  the  plafntlff  which, 
in  equitv  and  good  cmiscience,  be  ought  to 
refund  in  the  absence  of  any  allegstion  or 
special  damages  and  proof  thereof,  tbe  pUia- 
tlff  in  general  is  entitled  to  receive  the  roonev- 
back  and  lawful  interest  thereon  from  the 
time  of  payment  up  to  tlw  time  of  reooveiy- 
ThercfoTe,  in  this  case,  if  the  juiy  believe 
from  the  evidence  that  the  consideration  npon 
which  the  plaintiffs  and  those  they  repreMfc 
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in  thlf  salt  paid  tiwlr  money  and  upon  whicft 
the  defendant  Oompany  leoeived  it  has  failed, 
there  bei  og  no  a)  legation  of  apedal  damages, 
the  mcMsum  oiF  damaKW  would  be  the  several 
amouors  paid,  with  Interest  thereon  from  the 
time  of  payment  up  to  this  date,  at  the  rate 
of  six  per  cent  per  nnnum. 

In  our  opinion,  the  iosbructlon  given  is  a 
correct  statement  of  the  law,  and  Is  clearly 
applicable  t&thecaaa  made  by  the  nleadines 
and  by  the  evidence.  We  also  utink  the 
court  did  not  err  in  refusing  the  instructions 
asked.  As  we  have  already  said,  as  we  con- 
strue the  contract,  the  sole  and  only  consid- 
-eration  for  the  payment  of  the  money  was  the 
promise  to  remove  the  manufactory— tlie  p^- 
tloDlsr  nanufactuElng  mterprise  named — to 
Plymouth.  It  ts  not  only  averred,  but  ts 
found  as  a  fact'  by  the  jury  this  was  never 
done  or  oommeooed.  It  cannot  be  said  that 
the  erection  of -the  buildines  was  in  any  sense 
-or  in  any  degree  the  rendition  of  any  part 
of  the  ccusiaeration.  Both  land  and  the 
money  which  paid  for  buildings  and  machin- 
ery were  given  to  the  appellants  as  a  part  of 
the  coDsioeratlon  toe  what  they  promised  to 
410.  Counsel  say  that  to  allow  the  a|]pellants 
to  invest  the  money  In  the  buildings  and 
tlien  compel  them  to  refund  it  is  to  make 
tbem  involuntary  purchasers  of  the  property. 
The  money  was  paid  to  them  to  be  used  in 
that  specinc  way,  it  Is  true,  but  only  upon 
conditions,  Wthout  compliance  with  the 
conditions  they  had  no  right  to  either  retain 
or  invest  it.  ,  The.  investment  in  buildings 
was,  under  the  Gircumstances,  wholly  unau- 


thorized, and  tiiey  cannot  complain  because 
they  are  required  to  refuud  it.  In  our  opin- 
ion, npon  the  faets  as  they  are  foQnd  by  the 
jury,  there  was  an  entire  failure  of  consid-: 
eration,  and  in  such  case,  aa  tiie  appellant 
concedes,  the  measure  of  recovery .  Is  the 
money  paid,  with  Interest. 

Tlie  only  remaining  question  is  on  the  ad- 
missibillty;of  oertaio  testimooy.  The  court, 
over  tiie  objeetlMi  of  tho  i4>pellant,  allowed 
the  appellees  to  prove  by  certain  witnesses 
what  was  said  by  tlie  directors  of  the  appel- 
lant, at  the  time  of  making  the  written 
guaranty  of  March  27,  as  to  when  it  would 
tie  practicsble  and  convenient  for  them  .to 
make  the  Invoice  mentioned  In  that  writing. 
It  was  objected  that  this  was  an  attempt  to 
"contradict  vary,  or  explnin  a  written  con- 
tract by  evidence  of  preceding  nnd  contem- 
poraneous conversation  and  verosl  statements, 
and  evidence  of  intentions  and  understand- 
ings, all  of  which  were  merged  In  the  writ- 
ten contract  finally  eiecutcdV" 

We  have  already  cooatrovd  the  contract  as 
imposing  upon  the  appellant  the  duty  of 
making  and  furuisblng  an  invoice  within  a 
reasonable  time.  Whst  would  be  a  reasona- 
ble time  must  be  determined  from  the  evi- 
dence. We  think  it  was  competent  and 
proper  to  show  In  that  connection,  as  bear- 
ing upon  that  question,  what  the  directors 
said  when  tliey  gave  the  guaranty,  about  the 
time  when  It  would  be  practicable  and  con- 
venient  for  them  to  make  the  Invoice. 

Judgment  affirmedt  vith  eo^ 


MICHIGAN  SUPREME  COURT. 


PEOPLE  of  the  State  of  Michigan 

ThomaaTMURRAT. 

i  Mtoh.  ) 

1.  Tbe  constltntloikal  rly bt  to  a  "pnbUo 
trial**  in  a  criminal  ea«e  la  ▼lolated  by 

an  order  of  the  court  to  a  police  offlow  sUtioned 
at  ttie  door  of  the  court-room  to  **Bee  that  tbe 
room  la  nbt  overwowded  hut  that  all  respeotable 
dttaraa  tw  admitted  and  have  an  opportunttr  to 
get  Id  wbeoever  they  shall  apply,"  whore  It  ts 
abowD  that  citizens  and  laxpareia  were  excluded 
b7  such  olDoer  vrhlle  the  aeata  provided  for  epeo- 
tators  were  not  all  occupied. 
8>  Certiorari  la  the  proper  remedy 


where  a  peraoa  la  denied  a  pnblie  trial 

In  ■  OTlmlnai  oaaa  br  ezolualoa  of  eitiaene  white 
aeatB  for  gpectatoni  were  vacant,  as  those  facts 
could  not  be  presented  by  a  bill  of  exceptions 

S.  The  fteet  that  people  might  obtain 
admiaaion  toa  eoorto'ooMi  by  a  private 
entraaee  throngh  the  derk'a  office  la  no  an- 
swer to  tbe  ctaar«re  tiiat  tbe  constitutional  right 
to  a  publlo  trial  was  denied  by  an  order  of  the 
court  In  pursuance  of  which  they  were  refosed 
admittance  at  tbe  public  entrance. 

4.  The  plea  of  ftormer  Jeopardy  eannot 
prevail  where  a  Judgment  of  oonvlctloa  Is'  set 
aaido  on  the  appltoatUm  of  the  oonviet  beoause 
he  had  tieen  denied  a  pubUo  triaL 

(Grant.  J.,  diaaeMBftompropotttbrnt.) 


Nom— to  Willie  trial  in  criminal  aite. 

In  many.  If  not  moat,  of  the  States  the  Constitu- 
tion guarantee*  to  n  persnn  accused  of  crime  the 
right  to  a  public  trinl.  Very  few  dectrions  hnv-e 
«Ter  been  made  conceniing  this  right,  and  text- 
books on  erimlnal  (Hwcedoreare  nearly  If  not  qulle 
banen  of  aetborl^  qma  It.  In  addition  to  three 
■caaas  dted  In  tlie  opinion  <rf  thooourtin  the  main 
case,  are  tl>e  following: 

Tbe  right  to  a  publlo  trial  la  not  t  iolatcd  by  clear- 
ing the  court-room  of  spectators,  but  sUowing 
attorneys  and  officers  of  the  court  to  remain  dur- 
ing the  oroea-ezamliuitlon  of  one  witness  whoee 
-evldenco  was  of  an  Indcr^nt  nature,  where  persons 
In  the  andtcnco  whom  It  wns  impossible  to  distin- 
guish persisted  fn  laughing  ntoud  to  the  embarraas- 
mont  nf  the  wltavw-  Grlamiett  v.  Btate.  fa  Tex. 
App.  n,  SB  Am.  Bap.  taCt 
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The  right  to  a  publlo  trial  la  not  InMoged  by 
causing  the  doors  to  be  loolmd  la  ease  of  nolaeand 
disturbance,  at  least  where  this  was  after  verdlot 
and  pending  a  motion  for  arrcet  of  Judgment, 
atone  V.  People.  8  Dt.  SSHi. 

An  mdee  excluding  all  persons  from  the  court- 
room except  tbe  judge,  jurors,  wltneasea  and  per- 
sona connected  with  tho  case  was  held  without  db- 
cueston  In  the  opinion  not  to  be  a  denial  of  a  public 
trial,  but  In  tbla  case  tho  decision  was  enstaloed 
also  on  tbe  ground  that  It  was  presumed  on  appeal. 
In  the  atxenoe  of  anything  to  ahow  flw  oonUary, 
that  defendant  assented  to  ttn  ordsr.  People  t. 
SwaffontSSOal.an. 

See,  Id  coonectloD  with  this  oase.  the  later  Oall- 
forota  oase  M  People  v.  Kerrigan,  whlcdi  la  dto- 
cussed  In  the  prlnclpiU  case  above.  B;A.]L 
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CERTIOB&Ttl  to  the  Recorder's  Court  of 
Df troit  to  brlag  np  proceedings  occrurring 
dariog  the  trial  of  d^eodant  upon  an  indict- 
ment for  murder  upon  vbldi  M  was  found 
fmtItT  nnd  Kntenced  to  life  iminteMunent. 
Sevened. 
'lb«  tacts  are  stated  in  the  opinloD. 
Mr.  Osear  H.  Springer  for  plaintiff  in 
certiorari. 

Meurt.  A.  A.  Ellis*  Attg-Gen.,  and  8. 
BnmmKlu,  Fto»-Attif.,  for  the  People. 

Chaplin,  Ch.  J.,  deltvered  the  optnicm  of 
the  court : 

The  respondent  was  conricted,  upon  an 
information  charging  him  with  the  murder 

nf  Edward  Sbocmaker,  In  the  Recorder'* 
Court  for  the  City  of  Detroit,  presided  over 
by  the  Hon.  >.  U.  Chambers,  associate 
judge.  The  respondent  was  sentenced  to 
be  imprisoned  in  solitary  confinement,  at 
hard  labor,  for  life.  In  the  state's  prison  at 
Jacksoa.  and  Is  now  undergoing  sentence. 
He  sued  out  a  writ  of  error,  and  also  a  writ 
of  fertiorari.  Ko  bill  of  exceptions  was 
nettled  or  signed,  and  tbe  return  thereto 
brintrs  up  merely  the  record  of  the  case,  to 
and  including  the  judgment,  In  which  there 
uppeurs  to  be  no  error.  The  writ  of  certiorari 
was  based  upon  the  petition  of  Oscar  M. 
Springer,  tbe  attorney  for  respondent,  made 
Hud  sworn  to  in  bia  bclialf,  and  sets  forth 
that  tbe  respondent  was  not  accorded  apubltc 
trial ;  that  tbe  public  were  excluded  from 
day  to  day  from  the  court-room  during  the 
progress  of  defendant's  trial,  as  appears  by 
tbe  afUdaTits  of  Charles  Flowers,  William 
May,  Jolin  B.  Stadler.  Michael  McKeoerh, 
Henry  S.  Self,  Joseph  Boushey,  William 
Kasb,  and  Thomas  H.  Donnelly,  filed  with 
said  petition  and  made  a  part  thereof. 
Thomas  M.  Donnel  ly 's  affidavit  shows  that  he 
Is  an  attorner-at-law ;  that  during  tlie  prog- 
ress of  the  trial  of  Thomas  Murray,  charged 
with  the  murder  of  Officer  Shoemaker,  he 
went  to  the  Recorder's  Court  of  the  City  of 
Detroit,  were  said  case  was  on  trial,  and 
attempted  to  enter  tbe  court-room ;  that  he 
was  stopped  in  a  peremptory  manner  by  tbe 
officer  at  tbe  door,  who  asked  bim  this  ques- 
ti<»i,  "Have  you  any  business  here?"  To 
which  deponent  repi  ied  that  **  he  had  no  par- 
ticular huslneta,  except  that  he  want«a  to 
bear  what  was  going  on  at  the  trial ;"  that 
thereupon  the  officer  said  to  him,  "Tlie 
judge  doesn't  want  to  see  you;"  and  abored 
him  away  from  the  door,  and  closed  the  door 
in  bis  face;  be  afterwards  gained  admission 
to  the  court-room  through  the  clerk's  office; 
that  on  entering  the  court-room  he  looked 
around,  and  saw  bow  many  persons  were  in 
the  court-room,  and  according  to  his  judg- 
ment there  were  not  to  exceed,  outside  of  the 
officers  of  the  court,  the  police  commlaeionera, 
and  policemeu,  a  dozen  persons  in  tbe  court- 
room. The  affidavit  of  Charles  Flowers 
shows  that  he  is  an  attorney -at-law  practicing 
in  Detroit;  that  be  was  of  counsel  for  David 
McCormIck,  who  was  churged,  with  Thomas 
Murray,  with  the  killing  of  Offii^r  Shoe- 
maker,  and  was  present  at  tbe  greater  part 
'4  L.  H.  A. 


of  the  trial  of  said  Murray,  which  continued 
about  two  weeks,  that  after  the  jury  were 
sworn,  and  during  the  continuance  of  tbe 
said  trial,  the  public  were  excluded  from  tbe 
court-room,  an  officer  being  placed  at  the 
door  of  the  court- room,  who  refused  ad- 
mission to  the  general  public ;  that  be  on 
several  occasions  interceded  with  the  nid 
officer,  and  sought  to  gain  admiiatoa  for  tbe 
friends  of  deponent  uid  othera,  known 
deponent  to  be  reputable  and  orderly  citi- 
zens, and  such  permission  was  invariably 
refused,  the  said  officer  informing  Flowers 
that  be  had  been  instructed  by  the  court  to 
admit  no  one  who  bad  not  busincaa  in  the 
court.  On  each  of  nich  occaiiimB  he  no- 
ticed that  the  oourt-room  was  comparatively 
empty,  the  only  pevaons  inveent  being  about 
a  dozen  policemen,  three  or  four  detectives, 
several  police  commissioners,  and  others 
apparently  interested  In  the  conviction  of  de- 
fendant ;  that  on  one  oocaaicm  he  proterted 
against  the  secret  trial  which  waa  goiog 
on,  and  asked  tiie  court  to  permit  the  pub- 
lic to  enter;  that  tbe  court  replied  that 
he  did  not  propose  to  have  Ae  court- room 
crowded  with  people;  that  at  the  time  this 
protest  was  made  deponent  counted  the  num- 
ber of  persons  outside  the  bar  of  the  court, 
and  that  there  were  Ave  persons  only  present, 
and  at  the  same  time  then  were  in  the  hall 
at  least  twenty  persons,  many  of  whom  be 
knew  to  be  reputable  citizens,  asking  to  bo 
admitted  ;  and  he  says  that  tbe  seating  ca- 

Sactty  of  the  court-room  is  at  least  two  nun- 
red,  and  that  at  no  time  daring  the  trial 
were  there  more  than  twen^  persons  In  ttie 
court-room,  outside  of  theomcers  and  police- 
men before  mentioned :  Uiat  he  can  positively 
say  that  he  saw  at  least  fifty  persona  refused 
admission ;  that  be  was  applied  to  by  several 
citizens,  and  went  with  tliem  to  tbe  officer 
at  the  door,  and  asked  said  officer  to  admit 
them ;  that  they  were  friends  of  deponent, 
and  had  a  right  to  witness  the  trial ;  and 
that  on  each  occasion  ^mission  waa  peremp- 
torily refused.  Tbe  affidavit  of  William  C. 
May  shows  that  he  is  a  citizen  of  tbe  United 
States,  and  a  resident  of  tbe  city  of  Detroit, 
county  of  Wayne,  and  state  of  Michigan ; 
that  he  is  a  deputy-cleik  in  the  office  of  the 
county  clerk  for  the  county  of  Wayne ;  that 
during  the  progress  of  tbe  trial  of  Tbomia 
Murray,  charged  with  the  murder  of  Officer 
Sboemaker,  he  endeavored  to  secure  admit- 
tance to  the  recorder's  court  where  said 
Thomas  Murray  was  on  trial  on  tbe  diarge 
aforesaid,  but  was  stopped  at  the  door  by  a 
policeman;  that  he  baa  considerable  duB- 
culty  Id  gaininir  admission  to  said  court; 
tJUtt  he  met  in  tiie  oorriduc  leading  to  the 
oourt-room  two  jurymen  of  the  Wayne  Cir- 
cuit Court,  who  stated  that  thej  wm  de- 
sirous of  attending  said  trial,  and  bad  beea 
refused  admission  to  said  court-room ;  that 
before  they  could  get  Into  said  court  he  bad 
to  obtain  permission  of  the  judge,  although 
the  benches  in  the  court-room  provided  for 
the  public  were  practically  vacant ;  that  tbe 
officer  at  the  door  of  said  court  Informedhlm 
that  the  general  public  waa  not  allowed  ad- 
mifidon  to  tbe  court ;  that  be  saw  a  number 
of  persona  standing  around  tbe  corridor 
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iMdiM  to  the  court  wlio  bad  wpiniilily 
been  denied  admiwion.  Jcbn  B.  Btadler  lo 
hii  aflld»Tit  lavB  that  he  1b  a  resident  of  the 
oitr  of  Detroit ;  that  he  attended  tlie  trial 
of  Thomas  Murray  cbar^  with  the  killing 
of  Officer  Sfaoetnaber;  that  be  had  difficulty 
in  getting  Into  the  court-room,  and  would 
not  liarepeeo  admitted  had  it  not  been  for 
the  Intervention  of  the  prosecutine  attorney ; 
that  during  the  trial,  which  lasted  for  nearly 
two  wediB,  he  knows  that  the  public  gen- 
erally was  excluded  from  the  court  room ; 
that  he  has  aeeo  a  number  of  persons  from 
day  to  day  trying  to  gain  admission  to  the 
court-room,  and  who  were  not  admitted  by 
the  officer,  although  there  was  plenty  of  seat- 
ing capacity  lathe  coait-room  fw spectators 
ana  the  public ;  that  on  one  occasion  he  re- 
mftmbcM  having  seen  persons  trylne  to  gain 
admlssiOD,  and  tbey  were  refoiiod  by  the 
officer  at  the  door,  and  knows  that  there  were 
not  to  exceed  five  or  sir  persons  sitting  in 
the  benches  provided  for  the  public ;  that  he 
has  seen  the  hall  leading  to  Uie  court  full  of 
pec^le  who  were  excluded  from  the  court- 
town,  although  the  benches  provided  for 
the  public  inside  were  piactically  vacant. 
Michael  McKeogh's  affidavit  shows  that  he 
is  a  citizen  of  the  United  Statin,  and  a  resi- 
dent of  the  city  of  Detroit ;  that  he  attempted 
to  gain  admiislon  to  the  court-room  for  the 
purpose  of  witnessing  and  hearing  the  trial ; 
that  he  was  stopped  in  a  peremptory  manner 
by  a  police  officer  stationed  at  tiie  dow,  and 
informed  that  he  could  not  go  in :  that  he 
had  an  opportunity  ot  seeing  into  the  court- 
room, and  can  positively  say  that  the  benches 
provided  for  the  public  were  practically 
vacant.  Henry  B.  Self  says  that  during  the 
progrofls  of  tlie  trial  be  made  application  an 
two  dlfleruit  occasions  for  admlralon  to  tiie 
eourt,  on  both  of  which  there  was  an  i^oer 
stationed  at  the  door  of  the  court-room  where 
Hurrajr  was  on  trinl,  and  he  was  refused 
admission  by  the  officer  at  the  door ;  that  on 
both  occasions  he  saw  a  ouniher  of  persons 
trying  to  gain  admlsaion,  who  were  refused 
in  a  peremptory  manner  by  the  officer  at  the 
doOT,  notwithstanding  the  fact  that  the 
benclies  In  the  court-room  provided  for  the 
public  were  practically  vacant,  Joseph 
Boufihey  swears  that  he  is  a  resident  of  the 
city  of  Detroit,  and  a  citizen  of  the  United 
States,  and  has  lived  in  the  city  of  Detroit 
for  a  number  of  years  ;  that  on  the  32d  and 
aSd  of  April,  during  tlie  trial  of  Thomas 
Murray,  he  applied  for  admission  to  the 
court,  and  was  peremptorily  refused,  al- 
though there  were  very  few  people  in  the 
court-room ;  that  on  the  22<1  day  of  April  he 
stood  around  the  corridor  leading  to  the  oourt- 
tocmi  from  9  o'clock  in  the  morning  until  12 
at  noon,  and  that  during  that  time  be  saw  at 
least  fifty  persons  try  to  gain  admission,  who 
were  refused  admission,  to  said  court-room ; 
that  he  Is  able  to  say  positively  that  there 
were  not  on  that  day  to  exceed  a  half  dozen 
persons  sitting  in  the  tienchefl  of  said  court- 
room on  the  north  aide  thereof ;  and  again, 
on  the  23d  of  April,  he  was  in.  the  comdor 
leading  to  said  ooort-roon  and  saw  at  least 
fifty  persona  who  were  peremptorily  refused 
admlarion  bj  tba  polioe  officer  stationed  at 
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the  doOT,  there  being  not  to  eieeed  a  half 
dozen  peraouB  sitting  upon  the  boidMs  in 
the  court  room.  W.  C.  Nasb  swears  that 
he  is  a  resident  of  the  city  of  Detroit,  and 
that  he  made  application  for  admission  to 
the  court-room  during  the  progress  of  the 
trial  of  Thomas  Murray,  chargod  with  the 
murder  of  Officer  Shoenuker;  that  he  was 
peremptorily  refused  admission  by  the  police 
officer  stationed  at  the  door  of  said  court; 
that  he  had  an  opportunity  to  see  into  the 
court-room,  and  knows  that  the  beaches  on 
the  north  side  of  said  court-room  provided 
for  the  public  were  practir^lly  vacant,  and 
that  at  tiie  time  he  nuwle  application  for  ad- 
miBsion  to  said  court  he  saw  a  number  of 
persons  in  the  corridor  leading  to  said  court 
who  apparently  desired  to  get  in,  but  were 
not  permitted  to  do  so  by  the  officer  at  the 
door. 

To  the  writ  of  certiorari  the  presiding- 
judge  returns  aa  follows :  "  I  hereby  certify 
and  return  that  the  following  statement  of 
what  oocuETed  Is  a  true  and.coneot  statement 
ct  all  that  occurred,  vithia  my  kaowladg^ 
during  the  said  trial,  while  court  was  in 
regular  session,  in  reference  to  the  exclusion 
of  the  public  from  the  court-room,  as  an- 
pears  from  the  stenographic  minutes :  '  Mr. 
Springer:  My  attention  has  been  called  to 
the  fact  that  a  large  ntuuber  of  rrapectable 
citizens  and  tax  payers  tutve  been  excluded 
from  the  court-room  by  the  officer,  who 
does  not  seem  to  be  able  to  exercise  any  dis- 
cretion whatever  in  that  respecti  and  the  talk 
around  town  is  that  this  trial  is  a  sort  of 
star-chamber  proceeding.'  The  Court :  Tou 
don't  think  eof  Mr,  Springer:  I  don't 
knobr,  your  honor.  I  don't  uiow  who  has 
been  excluded  or  who  has  not,  but,  for  the 
sake  of  saving  the  point.  I  desire  aa  excep- 
tion to  be  entered  on  the  record.  The 
Court :  I  cannot  give  you  m  exception  to 
that.  That  is  not  In  the  order  of  trial. 
That  is  not  the  way  to  get  it.  There  Is 
nothing  before  the  court  on  that  subject.  I 
want  to  say  this :  The  orders  to  the  c^cer 
were  that  be  should  stand  at  tbe  door,  and 
see  that  the  room  is  not  overcrowded,  but 
that  all  respectable  citizens  be  admitted,  and 
have  an  opportunity  to  get  in  when  they 
shall  apply.  Mr.  Springer:  If  your  honor 
please,  I  understand— The  Court ;  If  you  can 
make  any  capital  out  of  that,  you  Can  make 
it.  Mr.  Springer :  I  am  not  trying  to  make 
any  capital  out  of  it.  The  Court :  It  looks 
like  that.  Mr.  Springer :  In  order  to  deter- 
mine whether  or  not  these  things  have  been 
done,  I  think  It  would  be  well  to  call  the 
officer  to  the  stand  to  testify  to  what  he  has 
done.  The  Court :  You  propose  to  stop  the 
trial  now,  and  introduce  extraneous  matter. 
I  do  not  propose  to.  Mr.  Springer :  Your 
honor,  then  X  will  take  an  exception  to  tiut. 
The  Court :  The  officer  has  got  his  orders, 
and  they  are  in  accordance  wtih  the  law,  as 
I  take  it,  and,  if  yon  have  any  objection, 
you  will  have  to  take  it  in  eome  other  way 
than  by  exception.  Proceed  wil-h  tbe  trial. ' 
And  I  hereby  furtirer  certify  and  return  that 
no  order  was  ever  made  by  me  at  or  during 
the  trial  excluding  any  person  or  persons 
from  the  court-room  during  the  saia  trial ; 
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tbiki  Hie  said  tribal  wm  ftt  all  tlmos  during 
Idie  same  a  public  trial,  wlthitv  the  meaatng 
of  the  Constitution :  that  the'said  court  was 
every  morning,  while  tlio  same  was  bad, 
regularly  opened  by  an  ofticer  tlioneof,  duly 
authorized,  and  declared  open  for  the  hearing 
and  trial  of  causes,  and  there  were  several 
places  of  iDgress  and  egress  accessible  to  per- 
sons wfeblDC  to  Tisft  tbe  said  court  st  all 
times,  and  there  were  alnays  prasent  during 
Bald  trial  several  persons,  find  at  most  times 
a  very  lar^e  assembly  of  persons,  appareotlj 
listening  to  the  trial." 

We  can  Dot  accei>t  the  conclusion  of  the 
judge,'  "that  the  trial  wasst  all  times  during 
tbe  same  a  public  trial,  within  tbe  meaning 
of  the  Constitution."  The  Srst  clause  of  sec^ 
tlon  28  of  article  6  of  the  Constitution  reads 
Hs  follows:  "Tn  every  criminal  prosecution 
the  accused  shnll  have  the  richt  to  a  speedy 
andpubllc  trial  by  an  impartial  Jury."  Tlie 
right  to  a  public  trial  isoncof  tbe  most  Im- 
portant safeguards  in  the  prosecution  of  per- 
sons  accused  of  crime.  In  this  case,  #ben 
the  accused  is  upon  trial  for  a  crime,  and  if 
convicted  his  punisliment  is  that  he  must 
suffer  a  life  imprisoument, — a  civil  death, 
—an  order  is  made  by  tbe  court  which  violates 
t)ie  constitutional  rifcht  of  the  accused  and  tbe 
statute  enacted  to  protect  the  rights  of  parties 
in  both  civil  and  criminal  oasoii.  This  right 
of  a  public  trial  is  included  Id  the  same  flec- 
tion of  the  Constitution  as  the  right  to  a  trial 
by  an  impartial  jury  of  twelve  men;  to  be 
informed  of  tbe  nature  of  the  accusation :  to 
be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  proceae  for  obtain- 
ing witnesflBi  in  his  t&vor ;  and  to  have  tbe 
assistance  of  counsel  for  bis  defense.  It  Is 
not  necessary  to  review  the  bistorv  of  tbe  ad- 
ministration of  the  criminal  lawfn  England, 
or  to  call  attention  to  the  abuses  in  its  ad- 
ministration, to  show  tlie  reason  why  these 
important  provisions  were  inserted  in  our 
Constitution,  which,'  in  this  respect,  is  but 
ti  reflection  of  similar  provisions  contained 
in  all  of  the  constitutions  of  the  American 
states  and  of  the  United  States.  They  arc 
each  and  all  enacted  for  the  protection  of 
rights  of  persons  accused  of  criminal  offenses, 
and  each  is  a  constant  memorial  of  tbe  great, 
abuses  practiced  in  England  at  one  time  and 
another  prior  to  the  American  Hevolutlon, 
in  concnicting  criminal  prosecutions.  In 
HiU  V.  I^te,  16  Mich.  S51.  it  was  held 
that  the  accused  person  could  not  waive  bis 
constitutional  right  to  a  trial  by  a  jury  of 
twelve  men,  guaranteed  to  him  under  this 
section  of  the  ConBtitution,  aad  it  was  said 
by  the  court  tliat  "  it  is  the  duty  of  courts  to 
see  that  tbe  constitutional  rights  of  the 
defendant  In  a  criminal  case  sball  not  be 
violated." 

In  this  case  it  is  apparent  that  the  consti- 
tutional rights  of  Murray  were  violated  In 
the  order  of  the  court  to  the  police  ofBoer 
stationed  at  the  door  of  the  court-room  "that 
lie  should  stand  at  tbe  door,  and  see  that  the 
room  is  not  overcrowded,  bat  that  all  re- 
spectable citizens  be  admitted  and  have  an 
opportunity  to  get  In  whenever  they  ^all 
apply."  It  is  shown  beycmd  question  that 
during  the  whole  trial  the  court-room  was 
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iiht  overdrowded,  nor  were  tbe  seats  prcrvlUed 
for  spectators  occupied  to  any  great  extait. 
Tbis  otiiocr  was  under  the  control  of  tlie 
court,  aud  when  the  court  was  informed  that 
he  was  excluding  cititens- and  tax-payers  be 
refused  to  take  any  notice  of  the  complaint, 
and  left  Che  officer  to  exercise  his  dlsmtiM 
M'  to  what  respcpctable  eitfsens  ho  shonld 
admit.  Is  respectabllliy  of  tbe  oitlnn  who 
desires  to  witness  a  trial  'td  be  made  a  test 
of  the  right  of  access  to  a  public  trial,  and 
is  that  test  to  be  left  to  tbe  knowledge  or 
discretion  of  a  police  olQcer?  Must  a  olUm 
who  wishes  to  witness  a  trial  of  a  person  lo- 
cused,  whether  be  be  a  fVlend,  an  acquaiat- 
ance,  or  a  stranger  to  the  accused,  preant 
to  tbe  Dolice  oflOcer  stationed  at  tbe  door  of 
the  Temple  of  Justice  a  certificate  of  his 
respcobibilitv?  If  so.  by  whom  shall  it  be 
certifledf  By  the  mayor,' the  chief  of  polioe. 
or  polioe  commissioners,  or  by  his  pastor 
or  clergyman?  Neither  the  Constltutioa  nor 
the  law  requires  any  such  preposterous  cm- 
dition  to  the  admissitm  of  a  citizen  to  attend 
and  witness  a  ttial,  either  civil- or  criminal. 
The  order  ot  the  court  stationing  tbe  police- 
man at  the  do4»-,  with  directions  to  admit 
none  but  respectable  citizens,  was  not  <Mily 
a  violation  of  the  (>>Q8tituti6n,  but  It  was  a 
direct  violation  of  tbe  public  statotes  of  this 
State.  SeetlQtt7344of  Howell's  Statutes  en- 
acts :  "The  sittings  of  every  oonrt  withlD 
this  State  shall  be  public,  and  eve^  cltlsea 
may  ft«ely  attend  the  same."  This  statute 
has  been  In  force  since  1848.  It  voices  the 
sentiment  of  the  people- at  the  time  tbe  Ooo- 
stitutioD  of  IdSO  was  adopted.  It  gives  ex- 
pression to  what  is  there  meant  by  a  pnUtc 
trial.  Courts  have  -  wt-  dispensing  power 
when  the  Legislature  has 'spoken.  The  judge 
who  presidw  at  tbe  trial  of  this  case  was  as 
much  bound  by  this  provision  of  law  as  the 
humblest  citizen.  The  trial  may  have  beoi 
an  impartial  one ;  the  respondent  may  have 
been  Justly  coDvi«ted;  but  It  still  remains 
that  it  was  aooomplisbed  in  vlolatioa  of  his 
ccmstitutionat  and  statutory  right  to  a  public 
trial.  Udmund  Burke  never  expressed  a  miMC 
important  truth,  when  speaking  respecting 
the  suspension  of  habeas  corpus  at  the  time 
of  the  American  Hevolutlon.  whenbenid: 
It  is  the  obnoxious  and  suspected  who  want 
the  protection  .of  the  law."  Courts  of  final 
resort  cannot  consider  the  question  whether 
the  respondent  was  justly  convicted  or  not 
in  passing  upon  questions  of  law  presented 
for  their  consideration.  It  is  for  the  pm- 
toction  of  all  persons  accused  of  crime-— the 
innocently  accused  that  they  may  not  beoone 
the  victim  of  on  unjust  prosecution,  as  well 
as  Uie  guilty,  that  they  may  be  awarded  a 
ifair  trial— that  one  rule  must  be  observed 
and  applied  to  all. 

Since  the  case  was  submitted  we  have  bees 
furnished  with  a  brief  by  Allan  H.  Fraser, 
in  behalf  of  the  people,  who  is  the  proas- 
cuting  attorney  who  secured  the  cooiviotiaa 
of  Murray.  The  position  taken  by  the 
learned  pnweoutor  in  support  of  the  coovic- 
tion  of  Hurray  is :  firtt,  that  the  tanA  that 
Murray  was  not  awaroDd  a  public  trial  cannot 
be  raised  or  adiudioated  upon  orrtiorari : 
and,  tecond,  that  be  did  )uvb  s  public  trial. 
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-fcitbiti  th«  menntDft  of  sectkui  23>  art.  4,  o( 

the  Coustitutioa. 

We  do  not  tbiak  tint-  tha  errors  Imu^lit 
up  1>y  the  writ  of  certiorari  could  bave  been 
rencbed  by  a  writof  errdr.  Many  facts  wbicli 
:  rc  abowa  in  the  aQidavits  and  petition  for 
uie  writ  would  not  appear  in  the  return  to  a 
writ  of  error  or  in  a  bill  of  exceptions.  The 
bill  of  excet)tioii8  only  brings  up  such  facts 
as  uppear  io  the  cotirbc  of  uio  trial  in  tbc 
presence  of  the  court.  And  during  the  trial 
lit  tbis case  the  court  plainly  told  the  counsel 
for  the  accused  that  m  couM  not  raise  the 
question  in  the  wpy  in  which  be  was  seek- 
ing to  do  it,  and  cliarffed  him  with  an  effort 
to  make  capital  out  of  hia  objections.  The 
bill  of  exceptions  would  not  have  shown  that 
the  court>room  whs. not  crowded;  that  most 
of  tbe  scRts  ptDTided  for  apectators  were 
vacnni ;  that  many  different  persons,  and  the 
particular  persons  showin;;  them  to  be  citi- 
zens of  tbe  Stale,  had  applied  for  admission, 
and  had  l>cen  refused :  none  of  these  things 
could  hare  appeared  in  the  bill  of  exceptions. 
We  think  that  they  were  pMperly  raised  and 
brought  befOTe  thQ  court  by  the  writ  of  cer- 
tiOmrl. 

Three  authorities  are  cited  in  support  of 
the  action  of  the  jiidpe.  One  h  tbo  case  of 
/^ate  V.  Brooks.  93  Mo.  57a,  10  West.  Hep. 
679.  In  that  case  in  the  opinion  handed  down 
by  tbe  supreme  court  it  was  said  that  an  ob- 

J'ectioa  was  taken  that  tbe  defendant  did  not 
are  a  public  trial,  and  tbc  court  said: 
**Tbl8  claim  was  based  tm  the  fact  that 
dnrlng  tbe  early  stages  of  impaneling  tbe 
jury  two  men  were  stationed,  on  the  after- 
noon of  one  day  and  the  forenoon  of  tbc  next 
day.  at  tbe  door  of  the  court-niom,  who  re- 
fused to  admit  anyone  Into  tl»>  C4^>urt-room 
except  jurors,  witnasftcs,  or  officers  of  tbo 
court,  or  tboee  haring  biuilnesB  in  conrt.  It 
appears  that  when  tbM  matter  was  brought  to 
the  attention  of  the  court,  tbe  oourt  staled 
that  no  order  bad  been  made  stationing  men 
at  said  door,  and  announced  that  auyone  who 
wished  to  come  into  tbo  courb-room  could  do 
so,  and  made  an  order  that  all  persons  bo  ad- 
mitted until  the  sf^ats  were  full.  Had  the 
court  either  refused  to  make  such  au  order,,  or 
if,  after  mnking  it,  had  refused  a  request  on 
the  T>art  of  tbe  defendant  tliat  jurors  examiiMd 
tuucbing  their  qualitications  while  the  men 
were  stationed  at.  tlw  door  should  be  re-ex- 
nmiued,  this  might  have  afforded  some 
ground  for  the  complatnt  made ;  but  no  such 
request  was  made. "  This  is  not  is  anr  re- 
aped a  parallel  case  to  tbe  one  umler'con- 
Bi44eration.  In  the  Brookn  Cage  tbe  exclusion 
of  the  public  only  continued  through  the 
nftemoon  of  one  day  and  the  forenoon  of  tlie 
next.  In  Mitrray"$  Com  it  lasted  durina  the 
entire  trial  of  twoweelEs.  JxtthaBrook*  Ohm 
wbea-tbe  matter  was  called  to  tha  attention 
of  tbe  court,  the  court  stated-  th^  no  order 
had  bera  made  statlonlog  a  man  'at  tlie  door, 
and  announced  tliat  anyone  who  wislied  to 
come 'into  the  coiwt-room  could  do  so,  and 
made  an  order  that  nil  persons  be  admitted 
until  the  seats  were  filled.  la''Mnrray'»  Cam 
the  court  made  the  order istatioDingtlie  polioo- 
man  atthedeorto  seo'dmt  ifll  respectable 
dtizens-be  admttted  j  that  l^s  MtoitieB'Was 
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.called  to  the  fact  that  respectable  citizens  iiud 
taxpayers'  were  refused  admission,  aiMl,  in- 
stead  of  making  an  order  thM.all  citlzeus  lie 
admitted  until  the  room  was  filled,  he  fiaid 
that  "  tlw  officer  has  got  his  orders,  and  they 
are  in  accordance  with  the  law.  as  I  take  it, 
aad  if  you  have  anr  objection  you  will  have 
to  take  it  in  some  otiKr  way  than  by  exccv>tion. 
Proceed  with  the  trial."  The  judge's  posi- 
tion In  Murray'*  Cane  fl^ da  rxo  support  what* 
ever  io  tlia  Brooks  Com.  We  are  also  cited  to 
the  case  of  ]^opl£v.  Keri^n,  7BCttl.  233.  In 
that  case  the  defendant  was  convicted  of  an 
assatdt  with  intent  to  commit  murder.  The 
defenses  interposed  at  the  triftl  were,  "  not 
guilty,"  aod  "insanity."  During  the  pni>;- 
ress  of  the  trial  in  tbe  court  below  the  ik*- 
fendant  became  greatly  excited,  and  lodulccd 
in  peofane  and  abusive  language,  addressed  to 
tbeeonrt  and  other  officers  of  the  court.  Ilt^r 
conduct  created  so  much  commotion  among 
the  spectators  that  the  trial  was  seriously  in- 
terrupted, and  the  court  found  it  ucoussary  to 
make  an  order  excluding  spectators  from  the 
court-room.  In  deciding  ibe  case  tbe  court 
said :  **  The  appellant  claims  that  she  was  de- 
prived of  the  constitutional  right  of  -  a  publ  ic 
trial,  by  the  making  and  enforcement  of  this 
order.  .  There  is  some  controveray  as  to  tbe 
scope  of  tbo  order, — which  was  not  entered  in 
the  minutes, — but  the  judge  certiiics  that  Ihe 
order  Was  '  tliat  tbe  lobby  outside  of  the  court- 
room should  be  cleared  of  spectators  as  their 
presence  tended  to  irritate  and  eceite  the  de< 
fendant,  and  tbnt  no  persona  except  officers 
of  the  cmirt,  reporters  of  the  public  press^ 
friends  of  the  defendnat,  and  persbna  t>eoes- 
sary  for  her  to  bave  on  said  trial  should  be 
allowed  to  remain.'  It  appears,  further, 
from  the  statement  of  the  judge,  Uiat  no  order 
was  mode  requiring  tbe-  doors  to  bo  closed, 
and  that  in  fact  tbe  friends  of  the  defendant 
and  reporters  were  permitted  to  come  and  go 
at  wilt :  that  the  order  was  made  by  the 
court  on  behalf  of  tbe  defendant,  h3  well  as 
to -preserve  order,  because  the  attendance  and 
conduct  of  a  large  crowd  of  spectators  evi- 
dently tended  to  excite  tbe  defendant,  and  it 
is  apparent  from  the  affidavits  showing  the 
conduct  of  tbe  defendant  and  many  of  tbe 
spectators  that  such  was  the  fact  In  our 
opinion,  the  order  and  action  of  tbe  court, 
as  shown  by  the  trill  of  excepttons,  were  not 
a  violation  of  the  defendant's  right  to  a 
publiotrlal.  It  was  proper,  we  think,  under 
the  cironmstanoes,  to  exclude  frooi:  the  court- 
room those  who  were  excluded,  not  only  be- 
cause of  the  Tulgar  and  profane  language  of 
the  defeodanft  herself,  but  suck  action  was 
eridontly  necessary  to  prntcet  tlie  court  from 
Indignity  and  indecorunju  No  actual  ini'iry 
to  the  defendant  is  shown.  It/ is  not  shown 
that  any  person  who  could  have  been  of  any 
service  to  Ute  defendant  on  tier  trial,  was  ex- 
cluded. While  it  is  very  tmportaot  that  all 
tbe  rights  guaranteed  by  tlie  Constitution  ta 
a  pmon  clnrged  with  crtme  ahould  be  fully 
and  fairly  awarded  to  hita;  it  is  al»o.iov- 
portant  that  eotirts  of  justice  should  t>c  up- 
held in  tht  enforcemcDl  of  all  necessary, and 
reasonable  riilee  for  the-ordcrly,  speedy,  and 
eSi>otivQdl8cbacgeof  tiieirduties,"  .Neitbop 
ia  tkiatcase  aiti«u^oi4(v  tm.  what  ww  dofw 
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in  MurTay*i  (hm.  The  court  did  not  order 
the  oourt-room  to  he  cleared  of  apectaton, 
but  tbe  Ulbhj  outside. '  There  is  nothing  in 
Che  fnots  of  tiiat  case  which  aasimtlate  In 
ftny  degree  to  the  trial  of  Murray.  Here  no 
Tiolenoe  is  shown,  no  dixorderlj  conduct, 
BO  violent  or  dlsirraceful  action  on  the  part 
of  Murray,  which  tended  to  lessen  the  die- 
nity  of  the  court,  or  l>riDg  the  administration 
ofjustloe  into  disrepute. 

rcannot  accede  to  the  correctness  of  tbe 
prapoeition  intimated  in  that  case  that,  If  a 
public  trial  hu  not  been  accorded  to  the  ac- 
OMed,  tbe  burden  is  upon  him  to  show  that 
actual  Injury  has  been  suffered  by  a  deptiva- 
tionof  hisconstitutiooal  right  On  the  con- 
trary, when  be  ^ows  that  bis  constitutional 
ri^ht  tias  been  violated,  the  law  conclusively 

Eiuutes  that  lie  has  suffered  an  actual  in- 
f.  i.  go  further,  and  say  that  the  whole 
y  politic  suffers  an  actual  injury  when  a 
constitutional  safeguard  erected  to  protect 
tbe  rights  of  citizena  baa  been  violated  in 
tbe  person  of  the  humblest  or  meanest  citizen 
of  tbe  State.  The  Constitution  does  not  atop 
to  inquire  of  what  the  person  has  been  ac- 
cused or  what  crime  be  bas  perpetrated ;  but 
It  accords  to  all,  without  question,  a  fair, 
impartial,  and  public  trial.  There  is  no  such 
limitation  In  tbe  Constitution  nor  in  our 
statute  above  quoted,  from  which  it  can  be 
inferred  'that  tJie  requirement  is  fairly  met 
with,  if  without  partiality  or  {aToritiim  a 
reasonable  proportion  of  the  public  is  suffered 
to  attend,  notwithstanding  that  those  whose 
presence  would  be  of  no  service  to  the  ac> 
cused,  and  who  would  only  be  drawn  hither 
bv  a  puerile  curiosity,  would  be  excluded 
altogether. "  Who  it  to  decide  who  are  Uie 
friends  of  the  accused?  The  law  makes  no 
such  test,  but  allows  all  citizens  freely  to  at- 
tend upon  any  trial,  whether  civil  or  crim- 
inal. Instances  have  been  referred  to  by 
Judge  Cooler  In  bis  work  upon  Constitu- 
tional Limitations,  at  page  mi,  (*813,) 
where,  under  certain  circumstances,  it  might 
be  proper  to  exclude  a  certain  portion  of  the 
community  from  attending  trials  which 
would  tend  to  decrade  pumlc  morals,  or 
-would  shock  public  decency,  in  which  be 
says  that  «t  least  the  young  should  be  ex- 
clndeiL  There  can  be  no  objection  to  this 
so  long  as  citizens  of  tbe  State  who  have  ar- 
rived at  the  years  of  discretion  and  manhood 
are  permitted  to  freely  enter.  The  learned 
commentator  lays  It  down  ttiat  "^tlw  leqnlre- 
meot  of  a  publ  ic  trial  Is  for  tbe  benefit  of  tbe 
acciued,  that  tbe  public  may  see  he  Is  teirly 
dealt  with,  and  not  unjustly  condemned,  and 
that  tbe  presence  of  interested  spectators  may 
keep  his  triers  keenly  alive  to  a  sense  of 
their  responafbility  and  to  tbe  importance 
of  their  functions. " 

It  is  also  urged  that  in  tfaii  case  tlie  pris- 
ooer  was  acoonled  a  public  trial  for  tbe  rea- 
son that  there  were  several  other  ways  of  ob- 
taining IngreM  to  the  court-room  than  that  in 
which  the  public  generally  entered.  The 
learned  judge  returns  to  the  writ  of  oertlonu-l 
"that  there  were  several  doors  for  Ingressand 
«gres8  accessible  to  nersoDs  wishing  to  visit 
fthe  said  court  at  all  times. "  But  this  la  a  mere 
mibterfuge.  There  wasa  public  entnaba,  at 
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which  the  public  applied  f or  admiaries  and 
were  refused,  and  it  is  shown  by  the  ^Idav- 
Its.  or  one  of  then,  that  one  m  the  pcfsoas. 
knowing  of  the  private  entrance  through  tbe 
clerk's  office,  entered  la  that  manner  after 
being  refused  admission  at  the  pnblfe  en- 
trance.  It  Is  not  usual  forthe  public  topsM 
through  these  private  entrances  into  the  ooutt- 
room,  and  It  is  no  aiisw«r  lor  ttte  court  t*  say 
that,  alUiough  he  stationed  a  poUoemaa  at 
the  door  of  the  public  eotnnce  there  were 
other  ways  of  ingress  to  pcTSona  who  wished 
to  gain  admisaloo.  Wie  aave  no  hesitati(» 
in  saying  tliat  the  prisoner  was  denied  the 
right  of  a  public  trial,  and  tbe  proceedhws 
in  consequence  must  be  declared  a  mistriw. 
and  bis  coavictlon  must  be  set  aside  and  a  new 
trial  must  be  had.  We  are  asked  to  discbarge 
the  prisoner,  on  tbe  groimd  that  be  bas  been 
once  in  jeopardy,  and  cannot,  tbercftm,  be 
tried  again.  The  question  is  a  serious  one. 
and  we  have  considered  it  with  care.  Tbe 
judgment  and  conviction  arc  set  aside  in 
this  case  on  a  proceeding  iustituted  by  the 
prisoner,  who  is  to  be  treated  as  if  the  judg- 
ment hul  been  arrested  on  bia  owa  motloa, 
and  tbe  judgment  and  verdict  set  aside.  In 
such  cases  the  plea  of  former  jeopardy  caa- 
not  avail.  StitU  v.  Hayt,  2  Lea.  IM;  &aU 
V.  W(dtera,  16  La.  Aon.  400 ;  State  v.  Red- 
man, 17  Iowa,  S29 ;  JPtopU  v.  Catboriu,  \t 
Johna.  861 ;  State  v.  N&neU,  2  Teig.  S4.  M 
Am.  Deo.  408;  Oom.  v.  Button^  S  Qratt  fi38: 
Stattv.  dorit,  69  Iowa,  iWi  ;G«rardw.  Peopk. 
4  111.  862;  People  v.  Barrie,  49  Cal.  348; 
f^ople  V.  ateeU,  38  Cal.  459;  Morriaettt  v. 
State,  77  Ala.  71 ;  Ftopte  v.  Bttbing,  61  Cal. 
620;  Jokiuoa  v.  State.  39  Ark.  81 ;  Ptfcpit  v. 
mne.  68  Mich.  648,  18  West  Bep.  768; 
People  V.  Price,  74  Mich.  87.  44 ;  Bisb.  Crim. 
Law,  1004,  1016.  Itt  MU  v.  Batpte,  above 
referred  to,  one  of  the  jury  who  ctmvicCed 
the  prisoner  was  an  alien,  and  tberefore  dis- 
qualifled,  and  it  was  held  that  bis  conviction 
was  a  violation  of  section  38,  art.  6,  of  tbe 
ConstlUition.  The  respondent  to  that  case 
moved  for  a  new  trial  upon  that  ground 
This  court  in  reversing  tbe  judgment  ordered 
a  new  trial. 

The  judgment  mutt  be  reverted,  tbe  prisooer 
must  be  remanded  to  tbe  coBtodjr  of  tba 
sheriff  for  the  county  of  Wayne,  aal  a  new 
trial  is  ordered. 

MorM.  X«OBg*.  and  HcOratbi*  JJ.,  oon- 
curted  with  ChwD^ia*  OR.  J. 

Onuitt  J, : 

I  concur  with  my  Brother  Cbamplln  in 
his  opinion  that  tbe  respondent  was  not 
accorded  a  public  trial  within  the  meuiiog 
of  the  Constitution  and  the  laws  of  this 
State,  but  I  cannot  concur  with  him  in 
holding  that  the  writ  of  certiorari  waa  the 

F roper  way  to  bring  the  case  to  this  court, 
think  tbe  writ  was  improvidently  Iwied. 
The  respondent  offered  t«.-stimony  tending  to 
show  that  persons  bad  been  excluded  from 
the  court-room  during  the  trial  by  an  officer 
in  charge  of  the  principal  entrance  to  the 
court-room.  Tbe  court  refused  to  admit  it. 
Bespoodeut's  counsel  excepted.  He  should 
have  settled  a  bill  of  exceptiona,  and  brooii^t 
the  case  to  tiiii  court  by  a  writ  of  mor.  XI 
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Is  no  answer  to  Mb  to  My  that  the  trial 
«ourt  refused  an  exception.  This  no  court 
could  prevent.  Counsel  announced  his  ex- 
ception, which  was  minuted  by  the  stenogra- 
pher, as  shown  by  the  return.  No  order  wa* 
made  by  the  court  and  entered  upon  the  min- 
utes. The  judge  had  given  liiBtmctiODs  to 
the  <^cer  not topermlt  tiie  oourt-nwm  to  be 
oTererowded.  Tnts  Isstructlcm  was  proper, 
but  he  had  no  right  to  commit  to  the  officer 
the  determination  as  to  who  were  respectable 
citizens  to  be  admitted.  It  is  apparent  that 
the  court  could  make  no  return  to  many  of 
the  statements  made  in  the  affidavits,  for  the 
facts  they  stated  did  not  occur  In  bis  pres- 
ence. The  exclusion  of  citizens  was  a  fact 
to  be  proven,  like  any  other  fact,  and  the 
truth  should  be  elicited  by  examination  and 
cross-exam  i  nation.  It  does  not  seem  to  me  to 
be  the  proper  practice  that  so  important  a 
question  should  be  determined  in  the  court 
of  last  resort  upon  ex  parte  affidavits  which 
contain  many  hearsay  statemente.  To  llliis- 
teate,  several  of  Uie  affiants  say  that  the 
benches  were  practically  vacant,  without  giv- 
ing anv  statement  or  opinion  as  to  how  many 
were  tncre.  What  is  meant  by  "  {iractically 
vacant?"  How  many,  in  the  opiuion  of  this 
wltoeaSk  or  how  few,  should  be  present  in 
order  to  constitute  such  practical  vacancy? 
Counsel  for  respondent  recognized  this  as  the 
proper  practice,  In  raising  the  point  upon 
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the  trial,  for,  In  a  imlr  to  &  qiMBtk»  by 

the  court,  he  said:  ^Ido  nut  anew  who 
has  been  excluded  or  who  has  not,  but,  for 
the  sake  of  saving  the  point,  I  desire  an  ex- 
cepticm  to  be  entered  upon  the  record."  Kg* 
spondent  was  convicted  May  8,  1890.  Aug- 
ust 28,  1800,  be  presented  to  one  of  the  jus- 
tices of  fbls  court  a  petltftm  for  a  writ  of 
certiorart  which  wac  allowed,  and  no  steps 
appear  to  have  been  taken  to  bring  the  esse 
to  a  hearing  in  this  court  until  the  October 
Term,  1891.  The  record  contnlns  less  than  ten 
pages.  All  Ihe  facts  were  known  to  the  re- 
spondent and  his  counsel  at  the  trial.  All 
the  papers  could  have  been  prepared  In  a  few 
hours.  The  case  could,  and  should,  if  pre- 
sented at  all,  have  been  presented  to  thle 
court  at  the  June  Term,  1890.  Instead, 
however,  the  case  rests  for  three  and  one* 
half  months,  until  the  time  to  settle  a  bill 
of  exceptions  has  expired,  and  then,  after  ob- 
taining an  allowance  of  the  writ,  rests  for 
thirteen  months  longer.  Meanwhile  it  is 
probable  that  the  people's  testimony  Is  scat- 
tered and  lost.  Such  delays,  if  attributable 
to  the  respondent,  do  not  comport  with  in- 
nocence, especially  when  he  is  in  prison  serv- 
ing out  his  sentence.  These  delays  cannot  be 
too  severely  condemned.  Thev  are,  in  my 
judgment,  a  disgrace  to  the  aamlQistrntion 
of  the  criminal  law.  For  these  reasons  I 
think  the  writ  should  be  dismissed. 


FLORroA  SUPREME  COURT. 


Maiy  N.  SUMMER,  Aj^., 

V. 

Reuben  S.  MITOHELL. 

(.  Fla.  ) 

M.'  b  1866  the  Xawk  of  tUs  Stale  did 
not  mnthorina  tt«  adilaston  to  — eord 

^ead  notes  Igr  Bmr.  Clk.  J*. 


Non.— Sufldenev  of  atibnvltMon  to  ahow  ogtefal 
^karaxitir  0/  ffuftvUual  •ipntnff  or  attMtf  fia  a 
doevtHMnt. 

In  HcDonaM  t.  Morvan,  K  Tex.  m,  the  eoort 
■tatei  that  from  the  very  fooodation  of  our  goveni- 
meat  H  hai  been,  and  tt  ooatioues  to  be,  the  general 
baMt  and  ooftomwttb  oncers  to  use  pwts  of  words 
or  letteis  to  indleatB  the  offldal  oapaoitr  in  whioh 
tbeyaieaotlnB.  Tbeir  use  In  this  war  bss  beoome 
s  natter  of  geneial  notorletr  and  Inf  orntatloa.  and 
tbe  courts  are  not  bonod  to  be  tgnorant  of  tbeir 
meaning  espeolallr  when  tbe  body  of  the  limtni- 
nODt  tn  oonneotlon  with  tbe  law  and  purpose  for 
wblch  It  was  vlven  olearlr  point  out  and  indicate 
tb^  etgnMaaDce. 

Id  StlDBOD  V.  Kuaaell,  X  Orert.  40.  the  court  aiade 
adistlnctlon  between  looal  aodfotelffii  deeds  and 
betwcsn  dvU  and  criminal  pvoceedtngs  and  stated 
that  tbe  coorta  are  preenned  to  know  tbe  offlomB 
appointed  under  tbe  laws  of  tbeir  Btate.  and  that  if 
u  deed  waa  oerUlled  1^  one  wbo  appended  to  hto 
«t«nature  the  letters  "C.  Q.  C,"  and  esother  wbo 
appended  tbe  lettan  "C  R.,"  tt  nd^t  properljr  be 
admitted  u  having  been  eertMled  br  tbe  clerk  of 
Oreen.  Oountr.  and  br  flw  oountr  rajTMer.  The 
court  ftirtber  sslA  tint  tbe  eertittoate  of  an  tadl> 
UUR.A. 


of  a  deed  aokoowledced  oat  of  this  State,  but 
in  Boetber  State  of  tbe  United  States,  before  a 
clerk  or  dopntr-olerk  <tf  anr  eotirt,  or  beftnea 
Judge  of  anr  court  not  a  oonrt  of  reoord,  and 
bavltifT  a  seal  and  clerk  or  protbonotary. 

8.  ▲  Legislature  hM  power,  in  the  mh* 
MiBoe  of  anj  Inhibiting  ooDStitutlMial 
limitation,  and  exoeptaa  agatoat  jnior 
vented  rii^te*  to  eore  bj-  retroaetlvo 
leglalatlwa  defeotlTe  aoknowledemente  of 


vldual  that  be  Is  an  oflloer  ts  notooDcluslTe  tlmt  be 
la  sofA  but  tliat  the  oonrt  mar  Inqntre  loto  bis 
character  and  If  be  appears  not  to  be  an  -oflBoer  ttie 
deed  migrbt  be  rejected. 

Wliore  a  puwerof  attomereetaiowledsed  before 
one  wbo  appended  to  hto  sMmature  '*J.  P.  and  Ex 
OgMo  NotttT  PutOlo,**  waa  objeoted  to  on  tbe 
ground  tbat  U  did  not  appear  to  have  been  ae- 
knowledged  before  an  oOoer  aothmtsed  to  take 
aeknowledffmentsof  power  of  attorney,  tbe  court 
Bald  tbat  a  certificate  when  made  by  a  notary-  piA>- 
Uo  and  attested  by  bis  oSoialeeid  la  self-provlnv. 
for  tbe  law  has  made  no  provision  for  autb«ntleat> 
Inir  it:  and  tbat  his  aeta  must  be  acoepted  as  com- 
petent and  sulBclent  proof  of  tbe  teots  eettiUed  to 
untn  Impeaebed  in  tbe  proper  nuuiner.  Qovee  v. 
Wadswortta.  n  Ala.  «U. 

In  noooidanoe  wMi  the  doetilne  of  the  above 
oases  tt  baa  bean  beM  that: 

The  letters  P."  aAnd  to  a  slcnatute  to  the 
approval  of  a  reoosataaaoe  sofldentlyabowtbat 
tbe  bODd  waa  approved  Itf  a  JnaUoe  <tf  the  peaee. 
Shattuok  V.  People,  ft  UL  in. 

Tbe  letters  P.**  aflzed  to  tbe  Ugnatnre  of  an 
oMesr  to  the  eatttteateof  aOknowMimenc  of  a 
feme  covert  to  a  deed  la  a  eiiBelent  ttalgnaWon 
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deeds  In  all  cmm  vbere  the  tiurpose  of  the  ac- 
knowledgmeDt  Iptbeudmly^lon  of  tbe  InBtrumeot 
■oknowledced  to  record,  or  its  use  ia  (>vidence. 

8.  An  effect  of  ih»  '*  Aet  Pro-rldlng^  for 
the  Acknowledgment  of  Deeds  and 
Other  Convej-anceB,**  approved  Felnwr 
24. 1873,  <l!l  pp.  318,  21ft,  H«ClclI.  lAg.,)  Is  to 

authorize  tlie  aokaowledfrnient  of  tite  execution 
of  a  deed  for  the  record  bere.  to  bo  taken  out  of 
tblB  Btaie  and  according  to  tbe  laws  of  tbe  State 
irbeie  it  may  be  taken,  at  least  If  tbe  execution 
of  the  deed,  as  dleiintnulsbed  from  lis  acknowl- 
edgment, is.  118  Id  tbu  case  at  bar.  In  ootnpllnnoe 
with  the  laws  both  nl  Florida  and  of  tbe  State  of 
Its  oxe:--uUon  and  acknowledgment. 

4.  The  4th  section  of  the  Act  of  Feb* 
ruary  26.  187:!.  <S  1^.  P- 2tB.  McClclt.  Dfg.,) 
wUlch  provides  that  any  deed  of  conveyance 
herft*»ftire  exoi  uted  ard  acknowledged  In  com- 
pliance witb  the  previous  pcovlaiODa  of  tin  Act, 
■bouM  have  tbe  same  foroeand  effect  and  be  as 
valid  OS  if  the  same  had  been  executed  after  Its 
pa8snK<>>  waa  to  valldnte.  at  least  from  tbe  ap- 
proval ot  Buch  Act,  any  prior  acknowledgment 
made  out  of  this  State  of  a  deed  conveying  lands 
located  here,  if  the  acknowledgment,  conformed 
to  its  provisions,  and  certainly  where,  as  in  the 
casp  at  t>ar,  the  tiecntlon  of  tlie  deed,  as  digtln- 
gufshcd  from  Its  BcltDO^vledgmenI,  coalormed 
both  to  the  liiw  of  thi?  St^tte  and  that  of  the  State 
of  It8  execution  and  acknuwledgment. 

B.  It  lathe  established  policy  ofthe  law 
to  uphold  certificates  of  aeknowlede- 
ment  of  deeds*  and,  wherever  subtitanoe  is 
found,  obvious  clerJoul  erroni  and  all  technical 
omiFsioDS  will  t>e  disregarded.  InartiSclalness  In 
their  execution  will  not  be  permitted  to  defeat 
thorn.  If  lookin?  at  them  as  a  whole,  either  alone 
or  In  connection  with  the  deed,  we  find  that  ther 
reasonably  and  fairly  indicate  a  compliance  with 
the  law.  Clerical  errors  will  not  be  permitted  to 
defeat  aeknowledgmenia  when  ttaey,  considered 
either  alone  or  in  connection  with  the  instrument 
acknowIedAred.  and  viewed  In  tbe  light  of  tbe 
statute  oontrolllng  them,  fairly  show  a  substan- 
tial compliance  witb  tbe  statute. 

e*  nie  InstranMmt  aeknowledsed  may 
be  resorted  to  far  Mpp«wt  to  O*  ae- 


tbat  the  oOoer  fa  a  Justice  ot  tte  pease  and  it  is  I 
unneoeesary  that  bis  offlelal  chanetav  be  more 
fully  set  out  In  tlie  body  of  theoertifioato.   Buss  v. 
Wioirate.80Mlss.M0. 

So  the  letteiB  "N.  P."  afBxed  to  the  signature  to 
the  Jurat  to  an  affidavit  for  the  ieeuanoeof  on  st^ 
taohment  sufflolently  show  that  tte  oOloer  wbo 
slimed  tbe  Jtint  waa  a  notary  publics  Bowlep  t. 
Benrian,  U IIL  Wa 

So  where  the  acknowledging  officer  is  described 
In  tbe  body  of  a  oertiOcate  as  a  odmmlMloner  of 
deeds  It  eeenui  that  it  la  sufficient  to  attach  the  ali- 
breviHtion"Com."  to  tbe  signature.  Sparrow  v. 
Hover,  41  Mich.  70B. 

And  an  aoknowledgtsen  t  signed  by  one  wbo  ap- 
pended the  abbferlatlon  "CommV  to  hia  name 
was  held  suOoieat  In  DuTni  v.  Coyenborsa.  4 
Wend.  on. 

Tbe  DUnoie  court  has  held  Uiot  since  tbe  tria] 
court  may  as  a  matter  of  oonveaienoe  uke  nottoe 

.of  whnare  the  Justioes  of  tbe  peace  for  tbe  ooanty 
in  which  it  is  held  without  striot  peoof  of  their  offi- 
cial ofaaraoter,  a  ourtlflcate  of  scknowledgaMSt  to- 
ft mort«age  deei  wbiota  descTltws  theonoorasan 
acting  Jtistloe  of  tl^e  peace,Bnd  which  has  appended 
to  the  signature  tbe  letters  "  J.  P.,"  lasuffloient  to 
admit  tiie  deed  ta  eviileooe  if  theoOiper  wasnctUally 

'  a  Justice  of  tbe  peaee.  UvingstWT.  KetteHe,  • 
IH.  ua,  41  Am.  Are.  m-. 
14  UR.A. 


knowledifment;  and  where  the  same  nsno 

appeura  as  a  witness  to  the  execution  of  the  deed, 
and  to  tbe  certificate  of  aa^kaowledginent  as  the 
officer  taking  it,  it  may  be  presumed.  In  support 
of  tbe  ontffloate,  that  these  names  represent  the 
same  person. 

7.  Where  tbe  title  of  aatrfBeertaUn^ 

an  adcnowledg^mont  of  a  dead  is  wrtt> 

ten  oat  in  Aill  in  the  body  of  tbe  certificate, 
its  omission  from  the  signature  Is  Immaterial,  and 
afflxlngittotbeslgnatureisltHelfBufflclent.  In- 
itials may,  however,  be  used,  and  aie  sufllofent  to 
dedgnate  such  title. 

8>  Tbe  eertiflcate  of  adniowledsmcat. 
either  of  Itself  or  aided  by  the  instm* 
ment.  must  show  that  the  officer  taking  tbe 
acknowledginent  is  one  authorised  by  law  to  do 
so:  but  Initials  are  snmcient  to  show  this,  and  If 
they,  viewed  In  oonneoUon  with  the  statute,  rea- 
sonably indicate  an  officer  designated  by  tt  as 
competent  to  take  theackDOwledgmc(it,ttieoer> 
tl&oate  should  be  sustained. 

9.  Where  the  title  of  offlee  stated  In  tba 
body  of  the  certificate  of  acknowledg* 
ment  is  oao  wlil^  the  law  did  not  a»> 
thmdse  to  Uko  tbe  aoknowleditnisnt.  snd  ths 
suffix  to  the  signature,  read  In  ooonectieo  witb 
tbe  deed,  if  not  alone,  iodtcatea  ui  office  tasTlng 
such  authority,  the  suffix  will  contnd. 

10.  A  deputy  may  uke  an  aoknowledffaient  of 

a  deed  lu  bis  own  name. 

1 1.  Where  an  instmment  has  been  a» 
knowledgfed  in  another  State  bofbre  a 
depnty^derk  of  a  ooort,  sigmns  himself  ai 
sueb.  and  afflxinv  tbe  seal  of  oOoe,  It  wDl  be  pre- 
sumed, In  support  of  tbe  oertiOoate,  that  tbe 
olcrk  had  authority  to  appoint  a  depu^. 

18.  The  ordinary  provisions  of  record, 
ing  statutes  do  not  contemplate  that 
reeordiaf<rfBcara  shall  rooord  oOeial 

s'asls  of  putdlo  offlana:  and  beooe,  where  tha 
acknowledgment  of  a  deed,  aareeordad.  indloaias 
by  its  language  that  the  official  seal  of  tbe  offloer 
taking  it  was  affixed  to  such  acknowledgment, 
tbe  absence  of  the  seat,  or  of  anythlns  repreaenu 
Ing  It,  from  tbe  record,  m  front  «  tnnsorlpc 


I  So  the  letters"}.  P."afflxed  to  the  algnaturecf 
a  mlttlmxu  are  suffideot  to  show  that  the  oAocr 
who  signed  It  was  a  Justice  of  the  peeoe.  State  v. 
Hanley,!  Overt.  4S& 

nie  jMlnoIpal  case  seems  to  carry  tbe  doctrine 
fitrther  than  It  bad  before  advanced.  The  Stlnson 
and  Llvln^on  Cases  tend  towards  the  ooodiKkm 
that  tbe  deeds  were  regarded  aa  properly  fiiimiwi- 
Ue  In  those  cases  beoaose  the  courts  eooU  wtth 
reastmable  effort  ascertain  wbeCber  or  not  the  offi- 
cial was  entiUed  to  make  the  csrMflaatea  without 
relying  on  the  abbreviations. 

In  Ulohlgao,  whore  a  deed  exeeoted  In  a  foreign 
State  was  ackoowMged  before  one  wbo  affixed  the 
k'l  1  "J.  P."  to  his  ilgoature,  and  the  certificate 
of  i~.<:  county  clerk  attested  to  the  character  of  tbe 
offloer  as  a  Justice  of  tiie  pence,  tbe  aoknnwledg- 
noent  was  held  sufficient.  Flnalr.Baekas,UHfoh. 

at. 

In  the  prlnoUMl  ease,  aa  tha  other  band,  tfcece 
wa»  nothing  to  diow  that  lha  sttosUnc  uSeat  waa 
what  be  pretended  to  be  bajwndUsawnstateassat. 
which  tito  BOaatm  Oase  heM  te  be  oot  aoeeiorin. 
Bawaaootanotarr  pubUe  soaa  ta  bo  wltMn  the 
rale  oODOunoed  in  tbeOoreeCine.  Andtbaabbta- 
viattona  wae  not  M  plain  uttwrmaa  Id  the  cases 
wbiofa  had  pieoedsd  II. 

H.P.f. 
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tbCnof.  Is  Bot  tufflolent  to  overoome  tlw  pie- 
■umptlon  created  bywcb  Itosuase,  that  the  offi- 
cer's (^olal  seal  waa  affixed  to  tbe  oriidnal. 

18.  Th«  Act  of  FebroarT' S4.  1873.  fpp- 
. .  S1&,  210,  UoClell..  lHs.,i  la  relattoD  to  tlie  aukaowl- 
ed^entoCdeed&doee  uotreqiii^otbere\ideaoe 
of  tbe  official  character  of  an  officer  taking  aa 
aoknowledvment  when  be  affixes  his  official  seal 
to  snch  ackaowledgment. 
14.  If  It  doM  not  appear  that  the  Intro- 
duction of  a  certified  copy  of  the  rec- 
ord of  a  deed  was  objected  to  in  the  trial 
court  OD  the  grouad  ttiat  it  waa  not  shown  that 
the  original  was  not  within  the  cuatod^  or  con- 
trol of  the  partf  offGrlog  ihe  copy,  the  appellate 
court  will  conclude  that  thla  requiremeat  of  the 
Constitution  (I  SB,  art.  I6i  was  complied  with  or 
waived. 

16.  The  efltect  of  the  Act  of  Itebruary  124, 
1813.  In  relKUoD  to  the  Mdniowledgtneat  of  deeds. 
Is  to  nlMate,  at  least  from  the  approval  ot  saoh 
act,  a  record  made  prior  thereto  of  ao7  deed 
oured!thereby. 

10.  In  1868  the  lAwti  of  fleWgIa  aa> 
tborixed  the  conTeyanee  there  of  land 
loeated  there  by  a  writing  signed  by 
the  Mikwiaind  attested  1^  two  wtt. 
nesees*  and  the  record  ot  tbe  deed  there  upon 
an  acknowMilgment  made  there  before  a  clerk 
of  the  superior  court,  or  a  Justioe  of  peace,  but, 
noUke  our  statute  ast»tbe  aoknowleilgment  of 
deedi  ottt  of  the  State,  did  not  require  the  certlfl- 
oate  of  acknowledgment  to  state  that  tbe  officer 
taking  ft  knew,  or  had  satteractocy  proof,  that 
the  pireon  making  it  was  the  Individual  described 
Id.  and  who  executed,  thedeed.  A  deed  purport- 
ed to  have  been  signed,  sealed,  and  delivered  la 
■Riomaa  County,  Cta„br  H.  L.  B.and  H.B.H.. 
hie  wife.  In  the  presence  ot  two  wltnemes,  one  of 
whom  signed  his  name.,  •yr.  a  Braccwell.  J.  P.," 
and  Uie  oertiaoato  of  aoknowledgment  repre- 
sented that  ]t  was  aoknowledged  In  tte  oamh 
coantr  by  H.  L.  H.  and  K.  B.  H.  before  (ocoord- 
loir  to  the  body  of  the  oeruaoate]  *the  under- 
slgnod,  depiity-dork  of  drcult  court"  of  the 
county:  tbe  oonclualnn  of  the  certiflcate  being: 
*Un  wltnen  whereof,  1  herewith  set  my  band  and 
seal  of  office  the  day  and  year  above  mentioned. 
T.  C.  Braceirell,' Deputy-Clerk  S.Jk  J.  C.**  Held, 
that  the  aoknowled^rinent,  whether  deemed,  aa 
might  be.  to  have  been'  made  before  a  depiity- 
olerk«f  tbesnperkw  ctourt,  or  a  Jnstlee  of  the 
peaoe,  was  In  aooordanee  with  'tbe  Iaw  of 
Qeosgfa,  and  validated  hy  the  Florida  Act  of 
February  Zl,  1873.  as  was  the  record  made  of  the 
.  deed  here  In  18B3  pn  such  aofcnowledgiDeDt,  and 
that  a  transorlpt  of  the  reoord  Is  admlsBlble  In 
evidence  under  section  St  art  U,  Const.  1886, 
though  no  fcpresentatlooof  tbeaealof  tbeoffloer 
taking  tbe  eokoowledgaieitt  appeared-on  suoh 
record  or  transcript; 

17*  Theatatutesof  ajiother  State  4^  the 

tTakm  must  be  proved  by  being  Introduced  as 
evfdenea.  Onr  courts  do  not  lake  Judicial  notice 
of  them. 

(January  iKt,  18GB.) 

A  PPEAL  plaintiff  from  a  JiidjtmeDt  of 
J\  the  Uircufi  Court  for  Marlon  County  in 
favor  of  defendant  in  an  action  brou^^ht  to  re- 
oover  posacBsion  of  certain  xeal  estate  and  the 
vfiesDe  profits  tliereof. , ,  Reverted. 

ScatemcQt  by  9aii«y.  <JL  Jl;  ' 

.Tlw  action  ia«jeptinaiit.D«r  the  recovery  bf 
M  qodivjiled,  Mil  of  lot  a,  blo«k  80^  did 
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survey  of  Ocala,  and  raesno  proflta,  and  was 
commeaced  in  June,  1887,  hy  the  plaintiff, 
then  a  minor,  tlmmgh  her  next  friend,  slie 
being  the  only  sufviviog  child  of  Adam  G. 
Bummer,  who  died  in  the  spring  or  sumincT 
of  1668.  To  furtlier  sustain  her  action,  she 
pot  in  evideocu  a  certified  copy  of  the  record 
of  a  deed  in  tbe  office  of  tbe  clerk  of  tbe 
Circuit  Court  of  Marion  County ;  sucti  deed 
twaring  date  September  1,  1868,  and  purport- 
ing- to  have  been  made  by  Martha  Baker, 
Robert  Bullock,  and  Amanda  Bullock,  his 
wife,  and  to  convey  to  U.  L.  Hart,  in  fee, 
tbe  lot  in  question.  Bbe  also  offered  in  evi- 
dence a  certified  copy  of  tbe  record  in  Mar- 
ion County  clerk's  office  of  a  deed  iKaring 
datd  July  9,  1868,  and  purporting  to  havo 
beeo  executed  In  Tbomas  County,  Stale  of 
Georgia,  to  be  a  conveyance  in  fee  of  tbe 
sumo  property  by  Hart  and  wife  to  Adam  G. 
Summer  and  Henry  Smith;  but,  its  admis- 
sion in  evidence  having  l^een  objected  to  by 
defendant  on  tbe  ground  that  tlie  deed  "bad 
not  beeuduly  proven  ami  acknowledged  aad 
recorded  as  required  by  law,"  the  objection 
wu9  suatnined,  tbe  plaintiff  excepting  to  tlie 
ruling,  and  iiavinc,  in  support  of  tliu  admis- 
sibility of  tbe  deed,  read  m  evidence  sections 
2690.  3705-»7(n,  of  tbe  Code  of  tbe  State  of 
G^OTfia,  (second  edition,  of  date  187:i,  re- 
vised, corrected,  and  annotated  by  David 
Irwin,  George  N.  Lester,  and  VV.  B.  Uill). 

Plaintiff  then  offered  as  a  witness  Robert 
Bullock,  who  testiSed  that  fae  waa  in  posgea- 
8i<m  of  tbe  lot  in  1854,  claiming  title,  tiad 
tbe  lot  under  fence,  built  a  livery  stable, 
and  operated  and  ran  it.  dug  a  well  on  the 
southwest  comer  of  Ibe  lot,  and  so  remained 
in  posseesion  until  fiome  time  in  1858,  when 
he  sold  It  to  H.  L.  Hart,  and  placed  b!m  in 
possession  thereof;  that  Hart  continued  in 
tbe  same  business  on  said  lot,  running  a  liv- 
ery stable,  for  a  number  of  years  thereafter. 
Tbe  following  questions  were  asked  the  wit- 
ness by  plaintiff,  and  each  of  them  was  ob- 
jected to,  and  tbe  objection  sustained ;  tbe 
plaintiff  excepting  to  tbe  rulings: 

"  (1)  How  Long  did  H.  L.  Hart  remain  in 
actual  possession  of  said  lot  after  you  out 
him  In  poBsessioD  thereof?  And  state  whether 
or  not  be  waa  in  posscssIoD,  claiming  title 
exclusive  of  any  otlier  right.  (3)  'Wero 
you  in  posHcssion  of  said  lot  at  that  time, 
claiming  title  thereto  exclusive  of  any  other 
right?  (8)  State  tbe  character  of  tbe  posses- 
sion of  H.  Ij.  Hart."  This  question  being 
preccde<t  by  aa  offer  to  prove  by  tbe  witneAa 
tlie  ctiaracter  of  Hart's-posseflsloD,  and  being 
asked  for  such  purpose.    **  (4)  Who  was  in 

Eoesession  of  said  lot  immediately  after  H. 
.  Hart?"  This  question  being  preceded  by 
an  offer  to  prove  that  Hart  placed  Suouner  in 
poesossion  when  be  sold  to  him,  and  being 
asked  for  that  purpose. 

Tlic  plalntifc  also  introduced  as  a  witness 
W.  P.  Traotham,  who  testified  that  be  wtts 
aoquainted'  with  the  premises  in  conteoversy, 
and  knew  Adam  G.  Summer  ;  and  then  plaia* 
tiff  ashed  him  the'following  questicms,  each 
of  frhich  was  raled  ont  on  objection  of  de- 
ibndant,  and  tbe  rulin;  ezeepted  to  by  plain- 
tUf : 

(1)  8t«t6  how  'long-  Adam  Gt.  fianiner 
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was  in  posBCSBlon  of  said  lot,  and  what  was 
the  character  of  tiie  possession.  (3)  Was 
Adam  G.  Summer,  prior  to  his  death,  in 
!866,  in  actual  posseasioo  of  said  lotf" 

The  plaintiff  here  offered  to  prove  by  the 
witness  Rol>ert  Bullock  that  the  possession 
of  Bullock,  Hart,  and  Summer  followed  in 
immediate  sacceasion,  and  was  turned  over 
from  one  to  the  other,  and  was  continuous 
and  adverse  from  1854  to  Summer's  death, 
in  1866,  each  claimiuK  title  from  the  other 
In  the  order  of  succession,  and  for  this-  pur- 
pose asked  him  the  following  question : 
'state  whether  or  not  tlie  possession  of  said 
]ot  by  Robert  Bullock.  H.  L.  Hart,  and 
Adam  G.  Summer,  from  16S4  to  1866,  Imme- 
diately succeeded  each  other,  and  each  claim- 
ing title  from  the  other."  The  question  was 
excluded  on  objection  by  defendant,  and 
plaintiff  excepted. 

The  plaintiif  havioe  rested,  the  defendant 
put  in  evidence  a  deed  of  conveyance  in  fee 
of  the  above  property,  dated  Hay  1,  1886, 
from  William  E.  Bchoeflin  and  wife  to  H. 
E.  Miller  and  Edwin  Spencer. 

Scboeflin,  a  witness  for  defendant,  testified 
that  he  took  possession  of  the  lot  In  1878 ; 
that  he  built  a  new  fence  around  it,  and  built 
a  bouse  on  It,  and  lived  In  It  with  his  fam- 
ily until  he  sold  it  to  Miller  and  Spencer; 
that  it  is  the  same  house  Mr.  HicBS  now 
Uvea  in.  On  cross-examination  he  said  that 
he  built  a  new  fence,  and  did  not  repair  an 
old  one :  took  away  some  old  pieces  of  boards, 
and  built  a  new  fence.  The  house  he  built 
is  the  same  one  Hicks  now  lives  in, — the  same 
house  that  Wallace  Dawkins  put  there ;  and 
witness  put  a  new  story  on,  and  fixed  it  up 
the  same  as  building  a  new  one.  The  house 
that  Mr.  Hicks  lives  in  Is  on  lot  36,  west  of 
this  one.  but  "I  had  all  fenced  up,— both 
lots."  The  house  was  partly  in  the  street 
that  runs  between  the  two  lots.  At  this  time 
that  street  was  not  opeued.  "I  told  you  that 
the  house  I  built  and  lived  In  Is  uie  same 
one  in  which  Mr.  Hicks  now  lives,  and  had 
the  whole  thing  under  fence. " 

DefendaiU  then  Introduced  a  deed  from 
Miller  and  Spencer  to  the  defendant,  bearing 
date  December  7,  1886,  and  purporting  to 
convey  to  Mitchell  and  his  heirs  the  lot  in 
question. 

The  defendant  having  rested,  the  plaintiff 
iDtrodnced  one  Wallace  [>awkins.  who  testi- 
fies that  he  lives  In  Ocala.  and  has  seen  the 
lot  every  day  for  the  last  twelve  years. 
That  he -took  possession  of  the  lot  In  1877, 
and  put  a  fence  around  it.  That  he  took 
poasessi(Hi  by  mistake.  Intending  to  locate 
on  another  lot,  and  got  on  this  one  by  mis- 
take. (Witness  locates  the  lot  on  a  map  of 
Ocala  handed  to  him. )  That,  when  he  found 
out  hia  mistake,  he  moved  off.  That  he  built 
a  house  on  the  lot  across  the  street  from  this 
one  <m  the  west.  That  be  built  it.  That 
Sohoeflin  moved  In  ^e  same  house;  moved 
in  tlte  same  d»,  witness  tfaiaks,  that  witness 
moved  out  of  the  bousa  That  the  fence 
witness  put  around  It  was  the  same  Me  that 
was  there  when  Scboeflin  went  there.  When 
witness  went  there,  no  fence  was  around  the 
lot,  and  no  houses.  That  no  house  was  ever 
built  on  the  lo^  ainoe  wttneas  knew  It,  un- 
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til  aft«r  the  big  fire  In  it)84,  when  old  msa 
John  Eliza  put  up  his  little  stand,  la  De- 
cember, 1884.  It  Is  the  same  place  he  now 
uses. 

Mrs.  Margaret  Summer,  mother  of  plais- 
tiff,  t«stieed  that  her  husband,  Adam  0. 
Summer,  was  seised  and  possessed  of  the  lot 
That  it  has  been  vacant  for  a  number  of 
years ;  not  occupied  UBtfl  defimdant  took 
possession  of  It,  something  over  a  year  a^ 
Does  not  know  of  pi  aintiff^s  possession  with- 
in seven  years.  That  Mr.  Summer  was  en- 
gaged in  some  business  upon  the  lot,  but  she 
does  not  know  what  the  business  was. 

Plaintiff  testified  she  had  never  had  pos- 
session since  her  father's  death. 


Matrt. 
Borford  and  &. 

laot. 

No  appearance  iox  appellee. 


ADmnl*],  Bnlleck* 
Anderson  tor  appel- 


Bjuser*  Ch.  J.,  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellee  in  ejectment,  and 
the  result  was  a  judgment  in  favor  of  de- 
fendant. 

The  first  error  assigned  is  the  refusal  of 
the  Judge  to  admit  in  evidence  a  certified 
copy  of  the  record  of  a  deed  of  the  land  in 
controversy,  a  lot  In  Ocala,  from  Hubbard 
L.  Hart,  and  Mary  Elizabeth  Hart,  his  wife, 
to  A.  O.  Summer  and  Henry  Smith.  Hie 
deed  purports  to  have  been  executed  for  and 
in  coQsideration  of  |600,  In  Thomas  County, 
State  of  Georgia,  July  9,  1863.  Its  conclu- 
sion is  as  follows : 

"In  testimony  whereof,  we,  the  said  party 
of  the  first  part,  have  hereunto  set  our  hanu 
'and  seals  this,  the  day  and  year  first  above 
written.  Hubbard  L.  Hart.  [Seal.]  M.  E. 
Halt.  [Seal.]  Signed,  sealed,  and  delivered 
In  presence :  Jacob  Knbltskik.  T.  C.  Brace 
well,  J.  P." 

The  certificate  of  the  acknowledgment  made 
by  the  grantons  of  the  execution  of  this  deed 
Is  as  follows : 

"State  of  Georgia,  Thomaa  County.  Be 
it  remembered  that  on  this  22ad  day  of  July, 
A.  D.  1868,  personally  came  before  me.  the 
undersigned  depu^-cferk  of  the  circuit  court 
In  and  lor  the  county  and  State  aforesaid, 
Hubbard  L.  Hart  and  Marv  EliiabeUi  Bart, 
who  respectively  acknowledged,  esdi  for 
himself  and  herself,  and  the  said  Hary  Eliz- 
abeth Hart,  being  absent  from  her  husband, 
the  said  Hubbard  L.  Hart,  acknowledged 
voluntarily,  without  fear  or  compulsion  of 
or  from  her  said  husband,  that  Uiey  signed, 
sealed,  and  delivered  the  foregoing  iastm- 
ment  for  the  potpoees  thmln  mentioned.  la 
witness  whoeot,  I  herewith  set  my  hsnd  and 
seal  of  office  the  day  and  year  above  iiiea- 
tiooed.  T.  C.  Bnuxwell,  Depu^-Cl^k  8. 
A.  J.  C." 

The  deed  thus  executed  and  adtoowledged 
was  admitted  to  recOTd  In  the  office  of  the 
dei^  of  the  Clrcnlt  Ooort  of  Marlon  Couatv 
on  the  80th  day  of  July,  1888,  by  the  cleifc 
of  that  oourt.  His  certlflcate  of  the  record 
need  not  be  set  out.  A  eopy  of  this  reood, 
dulr  certlflad  Mareh  1^  1888,  by  the  Ibsa 
dletV  baiflg  cOeni  In  vndman,  was  stojeclsd 
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to  by  defendant  on  the  general  ground  that 
the  deed  bad  not  been  duly  proven,  ac- 
kaowledged,  and  recorded  as  required  by 
law;  and,  the  objection  having  oeen  bus- 
talned,  the  ruling  was  excepted  to. 

The  partlcolan  wherein  the  acknowledg- 
mont  or  Uie  copy  of  the  record  was  objected 
to  as  beiQK  deflclent  are  not  stated  Id  the  bill 
of  exceptions.  Btill,  whatever  objection 
might  have  been  taken  here  to  the  generality 
of  the  objection  below  has  been  waived  by 
the  specifications  of  the  psrtlcnlar  ffroiiDda 
of  objection  in  the  brief  of  counsel  for  ap- 
pellant, upon  whose  behalf  alone  the  cause 
has  been  argued  before  us.  Carpenter  v. 
Jieiter,  75  U.  S.  6  Wall.  624,  19  L.  ed.  439. 

These  grounds  of  objection  are :  (1)  That 
It  does  not  appear  that  the  parties  making 
the  acknowlMgment  were  known  to  the 
officer  taking  me  acknowledgment;  (3)  a 
deputy  cannot  take  an  acknowTedjnuent ;  (8) 
It  does  not  appear  that  the  officer  acted 
within  his  jurladlctlon ;  (4)  the  acknowledg- 
ment was  taken  before  on  officer  who  bad  no 
authority  to  take  acknowledgment  of  deeds 
in  ibis  State. 

At  the  time  of  the  execution  and  acknowl- 
edgment of  the  deed  in  questioo,  viz, ,  July, 
1868,  the  statute  regulating  the  acknowledg- 
ment or  proof,  made  out  of  the  State,  of 
deeds  conveying  any  Interest  in  real  estate 
within  the  State  for  the  purpose  of  being 
used  or  of  entitl  ing  such  deeds  to  be  recorded 
here,  was  that  of  February  8,  1884,  entitled 
**An  Act  Concerning  tiie  AuUientication  of 
Conveyances, "  as  amended  by  Act  of  Feb- 
ntatr  87,  1840.  The  first  section  of  the  Act 
of  1884  provided  that  the  deed  should  be 
acknowledged  by  the  party  or  parties  efe- 
cuting  the  same,  or  that  the  execution  thereof 
by  such  party  or  parties  should  be  proved  by 
•  subscribing  witness  thereto,  "before  the 
officers  beretnafter  named,  and  in  the  manner 
and  form  hereinafter  mentioned and  its 
second  section  enacted  that  no  acknowledg- 
ment or  proof  of  any  such  deed  "  executed 
or  acknowledged  out  of  the  State  should  be 
taken  by  an  officer  or  officers  aforesaid  un- 
less the  officer  taking  the  same  shall  know 
or  have  satlsfactcHy  proof  that  the  person 
making  sucli  acknowledgment  is  the  Indl- 
▼idual  described  in,  and  who  executed,  the 
deed  or  instrument  under  seal."  Its  third 
section  provides,  *^ln  addition  to  the  requi- 
sites  ooDtained  in  the  preceding  sections," 
for  the  privy  examination  of  married  women 
(residing  out  of  the  terHtory)  executing 
such  an  instrument ;  and  tlM  fourth  section 
mode  provlsiom  as  to  the  acknowledgments 
made  out  of  the  territory,  but  within  the 
United  States,  and  was  supplanted  and  ex- 
pressly repealed  by  the  above-mentioned 
Act  of  1840.  This  statute,  entitled  "An  Act 
in  Amendment  of"  the  forom  Act,  enacted 
that  all  auch  iBstrumeots  acknowl'sdged  out 
of  the  terrttoiy,  but  within  the  United  States 
or  Its  territories,  with  the  intent  tn  be  used  or 
recorded  here,  should  be  acknowledged  or 
proved  before  one  of  the  conunlssloners  ap- 
pointed under  the  Act  of  January  24,  1881, 
and  In  those  cities  or  counties  wherein  no 
oommissloner  "Is  or  shall  ba  appointed 
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under  said  law,  or  in  case  of  hfs  sickness, 
death,  or  inability  to  perform  the  duties  of 
his  office  where  he  n»y  have  been  appointed, " 
that  such  acknowledgment  and  proof  might 
be  taken  before  the  chief  justice,  judge, 
presiding  justice,  or  president  of  any  court 
of  record  of  the  United  States,  or  of  any 
State  or  Territory  thereof,  having  a  seal  and 
a  clerk  or  protbonotarf ;  but  that  no  proof 
or  acknowledgment  taken  by  any  such  chief 
justice,  judge,  presiding  justice,  or  president 
should  entitle  such  Ins^ment  to  be  tecwded, 
unless  taken  within  some  place  or  district  to 
which  the  jurisdiction  of  the  court  to  which 
he  belongs  0Eould  extend,  and  that  the  place 
of  taking  such  acknowledgment  should  be  set 
forth  iu  the  certificate,  and  also  that  the  court 
of  which  he  was  sudi  officer  was  a  court  of 
record ;  and  that  such  certificate  of  acknowl- 
edgment should  be  accompanied  by  a  certifi- 
cate of  the  clerk  or  prothonotary  of  the  court, 
under  its  seal,  to  the  effect  that  the  former 
officer  was  duly  appointed  or  authorized  as 
such  Judge,  justice,  or  president.  The  fifth 
section  of  the  Act  of  1884  relates  to  ac- 
knowledgments or  prooft  taken  out  of  the 
United  States,  but  In  North  or  South  America 
or'  In  Europe;  and  the  sixth  or  remaiaing 
section  Is  that  the  certificate  of  such  ac- 
knowledgment, as  aforesaid,  by  the  officer 
before  whom  the  same  shall  be  taken,  shall 
contain  and  set  forth  substantially  the  matter 
required  to  be  done  or  proved  to  make  such 
acknowledgment  efTectual  by  this  Act. 

The  above  legislation  Is  to  be  found  In 
Thompson's  Digest,  pp.  181,  182,  and  Ue- 
Clellan's  Digest,  pp.  216,  217,  the  word 
"State"  being  properly  substituted  for  that  of 
"Territory,"  when  applicable  to  Florida. 

Thus  t6e  Inw  as  to  such  acknowledgment 
or  proof  stood  In  1878 ;  and  we  may  further 
observe  that,  up  to  this  time,  acknowlede- 
ments  or  proof  made  In  the  State  had  to  be 
mode  before  the  officer  authorized  by  law  to 
record  the  Instrument,  orbefore  some  judicial 
officer,  (Act  Nov.  15,  1828;  McClell.  Dig. 
8  6,  p.  215,)  or  before  a  notary  public,  (Act 
Feb.  8.  1881 ;  McCIell.  Dig.  §  8,  p.  792). 

It  is  entirely  clear  that  there  was  in  1868 
no  law  in  this  State  authorizing  the  admis- 
sion to  record  of  a  deed  acknowledged  out 
of  the  State,  and  in  another  State  of  the 
United  States,  before  a  deputy-clerk  or  the 
clerk  of  any  court,  nor  before  even  a  judge 
of  any  such  court,  not  a  court  of  record  and 
having  a  seal  and  clerk  or  prothonotary  ;  and 
unless  legislailon,  subsequent  to  that  in  force 
at  the  time  this  record  was  made,  has  legal- 
ized the  record,  there  was  no  error  tn  the  rul- 
ing of  the  judge  excluding  the  transcript  as 
evidence,  under  section  21  of  article  16  of  the 
Constitution,  which  section  Is  as  follows: 
"Deeds  and  mortgsKes  which  have  been 

fffoved  loT  record,  and  recorded  according  to 
aw,  riiall  be  taken  as  prima  facie  evidence  In 
the  courts  of  this  State  without  requiring 
proof  of  the  execution.  A  certified  copy  of 
the  record  of  any  deed  or  mortgage  that  has 
been  or  shall  be  dulv  recorded  according  to 
law  shall  be  admitted  as  prima  facie  evidence 
thereof,  and  of  Its  dne  execution,  with  like 
effect  as  thb  otifinal,  duly  proved:  Pro- 
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vlded,  it  be  made  to  appear  that  the  ortsiQal 
is  not  witbia  the  custody  or  control  of  tlie 
party  offering  anah  copy." 

Tbere  was  approved  by  tbe  goveraor  on 
the  24th  day  of  February,  1873,  a  statute 
entitled  "An  Act  Providing  for  tbe  Ac- 
knowledgment of  Deeds  and  Otiier  Convey- 
ances," whose  first  section,  after  providing 
that  deeds,  executed-  in  this  State,  of  any 
interest  in  lands  herein,  shall  be  execated  in 
the  presence  o£  two  witnesses,  who  shall 
subscribe  their  names  as  such,  and  that  the 
persona  executing  such  deeda  may  ackaowl- 
etlge  the  execution  thereof  befcure  any  judge, 
clerk  of  tbe  circuit  court,  notery  public,  or 
justice  of  the  peace  within  the  State,  enacts 
that  if  any  auch  deed  or  conveyance  of  land 
shall  be  executed  in  any  other  State,  Terri- 
tory, or  district  of  the  United  States,  such 
deed  may  be  executed  according  to  tbe  laws 
of  such  State.  Territory  or  district,  and  tbe 
execution  thereof  may  he  acknowledged  tic- 
fore  any  judge  or  clerk  of  a  court  of  record, 
notarv  pulilic,  justice  of  the  peace,  or  other 
(^cef  authorized  by  the  laws  of  such  State, 
Territory,  or  dlitrict  to  take  the  ocknowlodg- 
fflcnt  of  deeds  therein,  or  before  any  com 
missioner  appointed  by  tbe  governor  of  this 
State  for  such  purpose.  Its  eecond  section 
provides  that,  if  such  deed  be  executed  in 
a  foreign  country,  it  may  be  executed  ac- 
cording to  tbe  laws  of  such  country,  and 
that  any  execution  thereof  may  be  acknowl- 
edged before  certain  officers  designated 
therein;  tliey  being  some  of  those  designated 
in  the  flfth  section  of  the  Act  of  1834,  and 
others  besides.  The  third  section  is  to  the 
effect  that  if  any  such  deed  or  other  convey- 
ance shall  be  executed  and  acknowledged  in 
any  other  State  or  country,  befora  any  officer 
not  having  an  official  seal,  he  shall  have  at- 
tached thereto  a  certiflcate  of  the  clerk  or 
other  proper  certifying  officer  of  a  court  of 
record,  or  certiflcate  of  the  secretary  of  state, 
minister  extraordinary,  minister  resident, 
charge  d'afmre*.  commissioner,  or  consul,  as 
tbe  case  may  t>e,  that  the  person  whose  name 
is  suliscribed  to  the  certificate  of  acknowledg- 
ment was  at  the  date  thereof  such  officer  as 
he  Is  therein  represented  to  he,  that  he  be* 
licves  the  signature  of  such  person  subscribed 
thereto  to  be  genuine,  and  tliat  the  deed  is 
executed  and  acknowledged  according  to  the 
laws  of  sucli  State.  Territory,  district,  or 
foreign  country.  The  fourth  section  of  tfais 
statute  is  as  follows:  Any  deed  or  convey- 
ance heretofore  executed  and  acknowledged 
ia  compliance  with  tlie  provieions  of  this 
Act  shall  have  the  same  force  and  effect,  and 
be  as  valid,  as  if  the  same  had  been  executed 
after  tbe  passaee  of  this  Act."  Tlie  fifth  or 
remaining  section,  providing  that  future  con- 
vcyniicea,  not  xecorded  within  six  months 
lifter  their  execution,  shall  be  void  as  against 
subsequent  purchasers,  was  held  void,  on 
n(u»)uat  of  not  being  within  the  expreesien 
of  the  title  of  the  Act,  In  Carr  v.  Thomas, 
la  Fla.  730. 

A  pw:pose  of  this  Act,  as  applicable  to 
cunveyanccs  made  in  ^ny  other  State  of  lands 
locatfd  here,  was  the  waption  of  the  laws 
of  that  Qtate  regnlfttlqe  the  acknowledgnent 
of  conveyances  of  any  interest  in  real  estate 
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located  there.  This  is  made  entirely  cle:.r 
by  the  provision  of  the  third  wctloo,  which 
requires  that  the  certificate'  therein  provided 
for,  in  cases  where  the  officer  taking  the  ac- 
knowledgment has  no  official  seal,  shall  state 
that  tbe  deed  "  is  executed  and  acknowledged 
according  io  the  laws  of  such  State,  Territory, 
district,  or  foreign  county."  This  provisimi 
implies,  beyond  doubt,  that,  wherever  an  ac- 
knowledgntent  riioll  be  In  accordance  witli 
the  laws  of  tbe  State  where  It  was  executed 
and  acknowledged,  it  will  he  sufficient,  how- 
ever wanting  it  may  be  in  any  requisite  pre- 
scribed by  previous  laws  of  our  own  Slate, 
as  to  acknowledging  deetls  executed  beyond 
its  limits.  It  Is  unnecessary  to  Aop  to  in- 
quire if  tbe  second  section  of  the  Act  of  1S.14 
is  repealed ;  for,  even  if  it  is  not,  and  a  deed 
acknowledged  in  accordance  with  its  provib- 
ioDB,  as. amended  by  tbe  Act  of  ItMu,  will 
still  be  entitled  to  record,  it  is  entirely  clear 
tliat  the  Act  of  187a  has  established  at  least 
an  additional  rule,  which  renders  any  ac- 
knowlodgmeot  made  tn'aocordance  with  tbe 
laws  of  tbe  State  where  it  ia  executed  suffl- 
cient,  though  Its  certiflcate  does  not  itate, 
in  cranpUance  ^ith  former  legialatioii.  tfast 
the  officer  taking  the  aeknowlcdgtnent  knew 
or  liad  satisfactory  proof  that  the  person 
making  it  was  the  iodlTidual  described  in, 
and  who  executed,  the  deed.  Had  the  deed 
in  question  been  executed,  acknowledged, 
and  recorded  subsequent  to  the  Act  of  187% 
there  would  certainly  have  been  nothing  in 
the  first  objection  made  to  the  introduction 
of  the  copy  of  the  record  thereof ;  nor  is  there 
anything  in  this  objection,  if  the  fonrth  sec- 
tion, mvra.  of  the  Act  of  1878,  is  not  in- 
effectual, in  so  far  as  applicable  to  the  cir- 
cumstances of  the  case  before  os. 

Tbe  power  of  a  legislature,  in  the  absence 
of  any  inhibiting  constitutional  limltuioii, 
to  cure  by  reiroactive  legislation  defective 
acknowledgments  in  all  cases  where  the  pur- 
pose of  the  acknowledgment  ia  admission  of 
the  instrument  acknowledged  to  record,  or 
its  use  as  evidence,  Is,  except  as  against 

Klor  vested  rights,  unquestionable.  Tbe 
gislatiire.  when  enacting  t^e  Statutes  of 
1894  and  1S40,  could  have  dispensed  with 
any  requirement  as  to  acknowledgments  lo 
be  found  in  them  ;  and,  this  being  so.  it  bns 
the  authority,  as  least  in  all  cases  of  mere 
irregularity,  or  where  no  vested  rights  are 
affected,  tbe  power  to  do  tbe  same  by  subse- 
quent legislaUon.  Cooloy,  Oonst.  lAm.  Rth 
ed.  458,  471 :  JcrkttmviUe  v.  Bamett,  90  Fla. 
535 ;  Webb.  Iteoord  Title,  %  97 ;  OoniAn  v. 
Golktt.  107  N,  C.  aeS;  Bnrttm  v.  Morru,  13 
Ohio.  408  :  Wattm  v.  Jferafr,  38  U.  S.  8  Pet. 
88,  8  L.  ed.  876  (  Buekitff  v.  fiirty,  72  Iowa, 
380 :  Grten  v.  AbmAam,  43  Ark.  420 ;  Jokm- 
mm  V,  SieHiardMn,  44  Ark.  805. 

The  intention  of  tbe  Legislatura  in  enact- 
ing tbe  fourth  section  of  tiie  Act  of  lt<73 
was  at  leasts  to  render  valid  any  Irregalsrity 
In  the  acknowledgment  of  a  deed  of  ocmvey- 
'ance  of  land  which  had  been  previously  exe- 
cuted in  anotber  State,  If  the  execution  of 
the  deed  and  of  the  acknowledgment  wpre  in 
oomplianoc  with  (he  laws  of  -this  State  wlien* 
Uw  exeontton  took  pUce.  Hits  intention 
extended  to  making  tiie  ocknowledgneai  as 
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Talld.  at  least,  iTrom  the  approval  of  the 
8tatut«,  as  if  at  the  time  of  the  execntiOQ 
of  the  acknowledgmeot  the  l^w  of  this  Bt&t« 
had  provided  that  deeds  of  cbnveyanee  exe- 
cuted according  to  the  law  of  the  State  of 
their  execution,  might  be  ackooMpledKed  ac- 
cording to  tbe-laws  of  the  Btate  regulating 
the  acknowledgmebt  there  of  deeds  of  lands 
lopitcHl  there; 

Upon  the  trial  of  the  tause,  the  plaintiff, 
to  support  the  iatroductlon  of  the  above  deed 
as  testinuuiT,  read  In  evidence  scctlonft  2690, 
2705-3707  oY  the  Code  of  Georgia  of  1878. 
The  substance  of  these  sections,  so  far  as 
material  here,  is  as  follows : 

See.  2600.  A  deed  to  lands  in  Georgia 
must  be  in  writing,  signed  by  the  maker,  at- 
tested bj  at  least  two  witnesses,  and  deliv- 
ered to  the  purchaser  or  someone  for  him, 
and  be  made  oa  a  vahiable  or  good  consid- 
eration. 

Sec.  270S.  Svery  deed  conveying  lands 
shall  be  recorded  in  the  office  of  the  clerk  of 
the  superior  court  of  ihe  county  where  tbe 
lands  lie. 

Bee.  8700.  To  auUiorIze  the  record  of  a 
deed  to  realty,  it  must,  ff  executed  In 
Chmrela,  be  att^fted  by  a  judge  of  a  court  of 
recoraof  that  State,  orajusticeof  the  peace, 
or  notary  public,  or  the  clerk  of  the  super- 
ior court  fn  the  county  in  which  the  three 
last  mentioned  officers,  respectively,  bold 
their  appointments ;  or  if,  subsequent  to  its 
execution,  the  deed  is  acknowledged  in  the 
presence  of  either  of  the  above-named  offi- 
cers, that  fact  certified  on  the  deed  by  such 
officer  shall  entitle  it  to  be  recorded. 

Section  2707  relates  to  proof  by  a  subscrib- 
ias  witness. 

These  sections  are  shown  by  the  Codfe  to 
be  legislation  of  prior  date  to  the  execution 
and  acknowledgment  ot  the  deed  under  dis- 
cussion. 

It  is  apparent  from  the  first  of  these  sec- 
tions  that  the  deed,  considered  as  separate 
from  the  ncknowledgmcnt.  was  executed  in 
accordnntc  with  the  law  of  Georgia:  and  as 
it  was  signed,  sealed  and  delivered  in  the 
presence  of  two  subscribing  witnesses,  sudi 
execution  was  also,  we  may  stat«,  in  com- 
pliance with  our  own  laws  in  force  at  that 
time,  controlling  the  mere  transfer  of  the 
title  from  Hart;  and  hence  the  deed  is  one 
which,  in  so  far  as  the  conveyance  of  Hart's 
fee  is  concerned,  is  valid  and  effectual  under 
tlie  laws  of  both  states. 

Them  was  In  the  Georgia  law  nothing  re- 
quiring the  certificate  to  state  that  the  officer 
taking  the  acknowledgment  knew  or  had  sat- 
isfnctory  proof  that  a  person  making  an  ac- 
knowledgment was  the  individiml  described 
in,  and  who  executed,  the  deed ;  and,  this 
being  so,  the  first  objection  made  to  the  ac- 
knowledgment and  copy  of  the  record  offered 
in  evideuce  fails,  munmeiek- Bathe  (htlm- 
rfcr  Co.  T.  Brackett,  87  Minn.  58  j  BanMord 
-V.  Bulkier,  80  Conn.  844. 

The  second  and  fourth  objections  will  be 
considered  together.  Reversing  the  order  of 
their  statement,  they  are.  In  effect,  that  the 
acknowledgment  was  taken  before  an  officer 
-who  had  no  authority  to  take  it,  according 
to  fsudi  being  our  understanding  of  the  use 
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made  of  the  word  "in"  by  counsel  in  stating 
theirfourth  objeotion)  the  lows  of  tliis  State, 
and  was,  moredr^,  taken  before  a  deputy  of 
eucli  officer,  and  that-a  deputy  could  not  take 
such  an  acknowledgment. 

To  decide  whether  the  acknowledgment 
was  made  bcfore  or  taken  by  an  officer  reoog- 
nlzed  by  the  Act  of  1878  as  competent  to 
take  it,  we  must  first  ascertain  what  officor 
took  it.  According  to  the  body  of  the  certi- 
ficate. It  was  t^en  before  a  deputy-olerk  of' 
the  Circuit  Court  of  Thomas  County,  Ga.v- 
but,  when  we  look  at  the  signatura  to  tbc' 
certificate,  we  find  that  he  does  not  sign  as 
actinf!  In  that  capacity,  and,  moreover,  we 
are  not  informed  that  there  was  any  "circuit 
coort"  in  Georgia.  Counsel  for  'appellant 
contends  that  the  words  and  initials,  **  Dep- 
utT-Clerk  S.  ft  J.  0.,*  stand  for  and  mean, 
**  Deputy  •'Olvk  of  Superior  Court  and  Justice 
of  Peace."  To  reach  this  conclusion  they 
invoke  the  aid  of  the  attestation  of  the  deed. 
Id  which  it  will  be  found  that  a-person  of 
the  same  name,  "T.  0.  Bracewell,"  is  one 
of  the  attesting  witneues;  be  affixing  to  his 
signature  there  the  initials  "J.  P."  There 
is  no  doubt  tiiat  the  Instrument  acknowledged 
may  be  resorted  to  for  support  to  the  ac- 
knowledgmcDt.  Mrutan  r.  Shouu,  24  Fla. 
490 ;  Brwmciek-Baike  (MUmdef  -Go.  v.  Braek- 
ett,  87  Minn.  86  :  Owen  v.  Bafcer,  101  Mo.  407  ; 
Welle  V.  Atkintion,-  24  Minn.  161 ;  SeimueU 
V.  ShOton,  48  Mo.  444;  Sharpe  v.  Orme,  61 
Ala.  268 ;  Carpenter  v.  Dexter.  75  U.  B.  8 
Wall.  613,  19  L.  ed.  426;  Luffborotigh  t. 
Parker,  12  Serg.  &  R.  48. 

In  Car-pmter  v.  Dexter,  75  U.  B.  8  Wall. 
518,  19  L.  ed.  426,  the  deed  purported  to  have 
been  signed,  sealed,  and  deliveied  in  the 
presence  of  two  wltnes-oes,  one  of  whom 
signed  his  name  as  "H.  Wendell,  Jr."  The 
certificate  of  acknowledgment  putportcd  to 
have  been  taken  before  and  signed  by  "  H, 
Wendell,  Jr.,  Justice  of  the  Pence,"  and 
stated  that  ^the  above-named  Walter  T. 
Davenport,  who  has  signed  and  sealed  and 
delivered  the  above  Instrument  of  writing, 
personal  Iv  appeared  before"  such  undersigned 
justice  01  the  peace,  and  acknowledged  the 
same ;  but  it  omitted  to  state,  In  the  language 
of  the  statute,  that  the  peison  making  ^e 
acknowledgment  was  personally  known  to 
tlic  officer  to  be  the  person  who  executed 
the  deed,  or  had  been  proved  by  credible 
witnesses  to  be  such.  The  court,  after  ob- 
serving that  "one  of  the  subscribing  wit- 
nesses was  the  justice  of  the  peace  before 
whom  the  ackntwlcdgmeot  was  taken,"  and 
referring  to  the  above  statement  of  the  certi- 
ficate as  following  Immediately  the  attesta- 
tion clause,  remarks:  "Read  thus,  with  the 
deed,  the  certificate  amounts  to  this:  tbat 
the  grantor  personally  appeared  before  the 
oilicer,  and  In  bis  presence  signed,  sealed, 
and  delivered  the  Instrument,  and'  then  ac- 
knowledged the  same  before  him.  An  af- 
firmation in  the  words  of  the  statute  could 
not  more  clearly  express  the  identity  of  the 
grantor  with  the  party  making  the  acknowl- 
edgment." In  Lv^iorovgh  v.  Pai-ker,  12 
Serg.  A  R.  48.  the  statute  required  that  deeds 
should  be  proved  by  a  subscribing  witness, 
itaA  A.  B.  made  the  proof,  wfafc£  did  not 
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state  that  be  was  a  saluorlbiiig  witDees,  yet 
by  reference  to  the  deed  it  appeared  from  his 
name  that  be  was  one,  and  the  proof  was 
held  sufficient.  It  is  apparent  that  in  the 
former  of  these  cases  the  idnntity  of  the 
witness  and  of  the  person  tuKinK  the  ac- 
knowledgment is  presumed  from  identity  of 
name,  and  ttiat  a  aimiltu-  presumption  is 
made  in  the  second  case  as  to  the  person 
subscribing  the  deed  as  a  witness  and  the 
one  proTiDg  its  execution ;  yet  the  court  does 
not  make  this  presumption  supply  of  itself, 
in  the  former  case,  the  express  statement  as 
to  Identity  of  the  grantor  and  person  ac> 
knowledgliig  required  by  the  statute  to  be 
made.  In  tbe  otlier  case  no  corresponding 
statement  as  to  identity  was  exacted  by  the 
law  controlling  the  certificate  of  proof  of 
execution.  Where  a  deed  is  referred  to  in  a 
certificate  in  such  manner  as  to  connect  the 
former  wIUi  tbe  latter,  or  make  it  substan- 
tially a  part  Uiereof,  as  Is  the  case  here,  and, 
iMdfng  them  together,  there  can  be  found  a 
substantial  compliance  with  the  demands  of 
the  statute,  the  certificate  should  be  sus- 
tained ;  but  -we  cannot  supply  the  statutory 
requirement  of  an  express  statement  of  a  fact 
in  a  certificate  by  the  mere  presumption  of 
such  fact,  and  for  the  reason  that  the  officer's 
statnneni  and  not  the  presumption,  is  tbe 
evidence  expressly  call^  for  oythe  statute 
to  prove  the  particular  fact.  This  rule  is 
not  violated  in  either  of  the  above  cases,  nor 
by  our  concluding  here,  as  we  do,  that  the 
witness  and  deputy-clerk  Bracewell  were  one 
and  the  same  person.  Mott  v.  Smiik.  16  Cal. 
884;  Bcgane  v.  Oarrvth,  18  Fla.  688.  This 
conclusion  or  presumption  does  not,  however, 
render  the  cotiflcate  of  Bracewell  sufficient 
under  the  second  section  of  the  Act  of 
16S4;  there  being  absent  from  it  the  sub- 
stantial affirmative  statement  as  to  tbe  iden- 
tity of  parties  to  be  found  in  OarpenUr  v. 
Deeter. 

The  certificate  of  itself,  or  aided  by  the 
instrument  acknowledged,  must(unle8s  parol 
evidence  be  admissible  for  such  purpose, — a 
point  not  presented)  show  the  uiaracter  of 
the  officer  taking  the  acknowledgment ;  and, 
when  we  have  learned  this  much,  we  must 
ascertain  whether  he  was  authorized  to  take 
it.  The  title  of  tbe  officer  may  be  written 
out  full^  in  the  body  of  the  certificate,  and 
when  this  is  done  its  omission  from  the  sig- 
nature is  immaterial,  (G^dy  v.  MeOmier,  7l 
Iowa,  449 ;  Brown  v.  Farran,  8  Ohio.  140 ;) 
or  it  may  be  affixed  to  the  signature,  and,  if 
so  this  is,  of  Itself,  sufficient,  (Devlin, 
Deeds,  %  501 ;  Bvm  v.  WingaU,  80  Miss.  440) . 
The  use  of  initials  geoerally  understood  to 
stand  for  the  title  of  an  office  will  answer. 
In  Boieleu  v.  BerHan,  13  111.  198,  where  an 
officer  affixed  to  liis  signature,  "N.  P.  for 
the  City  of  Quincy,  in  Adams  County,  Illi- 
nois" the  initials  were  held  to  mean  "Notary 
Public:"  and  "J.  P."  was  decided  to  signify 
"Justice  of  the  Peace"  in  S/iattuek  v.  PmbU, 
S  111.  477.  In  BusM  v.  Winpate,  80  Uiss. 
440,  the  certificate  began.  "State  of  Missis- 
sippi, Hancock  County, "  and  concluded : 
"  Given  under  my  hand  aod  seal  this  day  and 
year  above  written.  Lewis  Y,  Folsom,  J. 
P.  H.  C.  [Seal.]"  There  was  no  otiier  des-1 
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ignatton  itf  the  offloer,  yet  H  was  held  to  be  a 
sufficient  designation  of  tiie  officer  as  a  justice 
of  the  peace.  See  also  Final  v.  Backus,  18 
Mich.  218:  Sparrow  v.  Svtey,  41  Mich.  706; 
State  V.  ManUj/,  1  Overt.  428;  ^tnjon  t. 
BumU,  2  Overt.  40 ;  Major  v.  StaU,  2  Soeed. 
IS;  BurUm  v.  Pettibone,  S  Yerg.  442.  la 
McDonald  v.  Morgan,  2?  Tex.  6(S,  the  affi- 
davit of  a  subscribing  witness  to  a  deed 
executed  in  Liberty  County,  Tex.,  was  made 
March  18,  1838,  before  a  person  signing 
himself,  "George  W.  Miles.  R.  L.  C.,' 
which  was  followed  by  a  certificate  of  the 
record  on  May  4,  1838,  of  the  deed  "  in  my 
office,"  headed  "Bepublic  of  Texas,  Liberty 
County,"  and  signed  as  above.  A  statute  In 
1841  validated  all  records  of  deeds  acknowl- 
edged before  certain  officers,  amon^  whom 
was  "the  clerk  of  the  county  court  in  whose 
office  such  record  is  proposed  to  be  made." 
The  law  in  force  at  tbe  time  of  the  record 
made  clerks  of  the  county  courts  recorders 
for  their  respective  counties ;  and  It  was  held 
that  the  official  character  of  the  officer  ss 
clerk  of  the  county  court  and  ex  officio  recorder 
was  sufficiently  indicated.  Somewhat  on  the 
same  line  is  Owen  v.  Baker,  101  Mo.  407, 
where  there  was  a  certificate  giving  at  the 
outset  the  State  and  county,  and  signed, 
"James  0.  Jackson,  Recorder,"  and  stating 
In  the  body  that  the  grantor  appeared  "in 
open  court"  and  acknowledged  the  deed; 
such  certificate  being  followed  by  a  state- 
ment similarly  signed,  twenty  days  aubse- 
Queutly,  to  tbe  effect  that  the  subscriber  had 
duly  recorded  the  instrument  The  statutes 
requireii  the  acknowledgment  to  be  made 
before  tlM  circuit  court  oi  the  county  wherein 
the  estate  was  situated,  and  tlwt  the  clerk  of 
the  court  should  indorse  upon  the  deed  a 
certilicate  thereof,  "under  the  seal  of  the 
court :"  and  it  also  made  the  clerk  of  the 
designated  court  recorder  of  deeds.  "Jackfon, 
who  signed  the  certificate, "  saya  the  opinlMi, 
"  was  recorder  only  by  virtue  of  his  office  as 
circuit  clerk.  His  description  of  himself, 
therefore,  asteoorder,  indicated  likewise  that 
be  was  circuit  clerk,  and,  with  the  lecitaU 
in  the  acknowledgment  made  it  clear  that 
it  was  taken  by  him  as  clerk.  As  circuit 
clerk,  he  was  authorized  to  take  the  ac- 
knowledgment, but  as  recorder  be  had  no 
such  authority.  ...  In  this  case  tbe 
acts  of  the  sheriff  [the  grantor]  and  couti. 
described  in  the  certificate  of  Jackson,  were 
valid  if  performed  before  him  as  clerk,  but 
not  as  recorder. " 

Not  only  do  the  courts  hold  initials  suffi- 
cient to  indicate  the  character  of  the  officer 
taking  an  acknowledgment,  but  they  do  not 
permit  clerical  errors  to  defeat  or  render  ac- 
knowledgments  ineffectual,  when  tbe^,  con- 
sidered alone,  or  read  in  connection  with  the 
instrument  acknowledged,  fairly  show  a  sub- 
stantial compliuDCO  with  tbe  statute.  In 
Blythe  V.  Bouston,  46  Tex.  05,  78,  there  was 
offered  in  evidence  a  certified  copy  of  tbe 
record  of  a  deed,  which  was  objected  to  on 
the  ground  that  the  ccrtififate  of  acknowledg- 
ment did  not  show  of  what  coimty  the  offi- 
cer giving  the  certificate  was  notary  public, 
Dor  that  he  was  a  notary  public  when  the  ac- 
knowledgment waa  taken.    The  oertiflcsto 
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commenced.  "The  State  of  Texas.  CouDty  of 
Hopkins, "  and  recited  tbs  appeaaace  of  the 
parties  before  tbe  *  underalgoed  authwl^,*' 
and  concluded,  "  Witness  mj  hand  and  offi- 
cial seal  at  Douglass,  this  6tfa  day  of  Octo- 
ber, A.  D.  1864,"  being  signed,  "John  R. 
Clute,  Notary  Public  H.  C."  "The  objec- 
tion" savs  tbe  Supreme  Court  of  Texas,  **  was, 
we  tblnlE,  properly  oYerruled.  .  .  .  The 
diaoepancy  between  the  counter  uarried  in 
tbe  outset,  and  the  letters  designating  his 
county,  appended  to  the  siniatures,  might 
easily  be  accounted  for  and  certainly  was 
not  of  Bufflcient  importance  to  invalidate  the 
record."  In  reaching  this  conclusion  tbe 
court  remarks  that  McDonald  t.  Morffan, 
tupra,  "  is  nearly  in  point  as  to  tbe  sufficiency 
oi  the  signature,  which,  it  must  be  assumed, 
was  authenticated  with  the  official  seal  of 
tbe  notary,  ahowtng  tbe  words,  '  Notary  Pub- 

lic  County  of  ,  Texas,'  "  MereJiants' 

Bank  of  St.  Louii  Barrison,  89  Mo.  483,  Is 
a  case  in  which  the  notary  public  who  took 
the  acknowledgment  of  a  deed  ofiered  in 
evidence  described  himself  in  the  body  of  the 
acknowledgment  as  a  notary  public  within 
and  for  the  county  of  Livingston,  but  append- 
ed to  his  signature  his  official  character  in  the 
following  words:  "Notary  Public  Howard 
Coimty  and  the  supreme  court  said  they 
were  inclined  to  think  that  tbe  deed  should 
have  been  admitted,  but,  being  excluded, 
there  was  still  evidence  enough  to  show  a 
prima  facie  right  to  recover,  hx  Agan  v. 
SAannan,  108  Mo.  661,  the  certificate  of  ac- 
knowledgment, after  stating  that  W.  L.  U. 
Frazter  appeared  in  the  probate  court,  in 
open  court,  and  acknowledged  the  deed,  con- 
cluded, including  tbe  signature,  as  follows: 
In  testimony  wbeieof,  I,  W.  L.  H.  Fnuiler, 
judge  of  said  court,  have  hereunto  set  my 
hand  and  affixing  my  private  seal.  .  .  . 
H.  L.  Wyrick,  Probate  Judge."  A  private 
seal  was  affixed,  and  there  was  also  a  state- 
ment that  no  seal  of  office  had  yet  been  pro- 
vided. It  was  held.  ovemiUng  Lincoln  v. 
Thmifuxm,  7&  Mo.  628,  that  tbe  certificate 
was  good. 

V  tewing  the  certificate  of  acknowledgmmt 
in  the  light  of  the  Georgia  law,  it  miMt  be 
held  sufficient  If  we  can  learn  from  the  cer- 
ciflcate,  either  klone  or  aided  by  the  instru- 
ment acknowledged,  that  the  acknowledg- 
ment was  mode  before  or  taken  by  any  officer 
authorized  by  such  law  to  do  so.  from  the 
Georgia  law,  as  proved.  It  appears  that, 
among  other  offlcere,  either  a  clerk  of  a  su- 
perior court  or  a  Justice  of  tbe  peace  could 
take  In  that  State  an  acknowledgment  of  n 
conveyance  of  land  situate  therein ;  and 
hence,  If  the  description  following  and  con- 
stituting a  part  of  the  signature  fairly  indi- 
cates elMer  of  these  officers,  the  acknowledg 
meot  must  be  sustained.  Invoking,  as  we 
lawfully  may  and  properly  should  do,  the 
aid  of  tbe  attestation  of  tbe  deed,  our  con- 
clnsion  Is  that  each  of  the  above  official  ca- 
pacities Is  sufficiently  indicated.  The  final 
^O."  may,  in  the  light  of  tbe  autboritie^ 
be  regarded  as  a  clerical  error,  and  Intended 
for  a  "P. ;"  and,  so  treating  it,  tbe  quotation  i 
would  read,  **Depnty*Cterk  of  the  Super- 
Iot,  and  Jiuttce  of  the  Peace. "  The  mnis-  j 
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Blon  of  the  word  "Court,"  or  tbe  letter  "C," 
as  standing  for  "  Court, "  after  the  letter  "  6. " 
cauBot  be  regarded  as  material ;  but  its  ab- 
sence. Id  view  of  the  liberal  principles  of 
law  always  obtslning  and  to  be  applied  in 
support  of  these  instruments,  will  be  sup* 
plied.  The  letter  "S"  can,  in  view  of  the 
Georgia  law,  be  given  no  other  slgniflcatlon 
than  as  standing  for  "Superior/  and  ln> 
formed  as  we  are,  by  this  law,  that  a  olerk 
of  the  superior  court  may  perform  the  offi- 
cial functions  in  auestion.  we  must  elect  be- 
tween ignoring  the  clear  indication  of  the 
words  "Deputy-Clerk  Superior,"  and  defeat- 
ing the  acknowledgment,  or  of  regarding 
them  in  the  light  of  the  statute  and  supply- 
log  tbe  word  "  Court"  as  a  clerical  omission, 
and  sustaining  the  oertiflcate.  Instruments 
like- these,  say  the  authorities,  must  be  con- 
strued ut  ret  magi*  valeat,  ^wim  pcreat,  and 
in  dealing  with  them  it  should  oe  the  aim 
of  tbe  courts  to  preserve  and  not  to  destroy. 
Bimtein  v.  Shouge.  U  Fla.  480 ;  KtUv  v.  Cal- 
houn, 06  U.  S.  710,  24  L.  ed.  644 ;  Garventer 
V.  DejOer,  ntpra;  Toudiard  v.  Crow,  20  Cal. 
160,  100,  8t  Am.  Dec.  108.  It  is  the  policy 
of  tbe  law,  observes  the  Supreme  Court  iff 
Minnesota  in  Bmnnoick  Balke  CoUender  Co.  v. 
Braekett,  mtpra,  to  uphold  certificates  of  this 
character ;  and,  wherever  substance  Is  found, 
obvious  clerical  errors  and  all  techaical 
omiseions  or  defects  will  be  disregarded. 
Again,  should  we  read,  as  it  might  be  said 
we  should,  tbe  final  "  C"  as  standing  for  or 
intended  to  indicate  tbe  word  "Court,"  so 
that  the  entire  suffix  to  tbe  signature  siiould 
read,  "Deputy-Clerk  of  Supenor  and  Justice 
Court,"  it  seems  to  us  entirely  clear  and  rea- 
sonable to  hold  that  thus  read,  in  ocmnei^ioB 
with  the  attestation,  it  was  Intended  by  the 
officer  to  Indicate  his  dual  official  capacity 
of  clerk  and  Justice.  If  nothing  followed 
the  signature  but  "J.  C."or"  Justice  Court." 
we  would  be  obliged,  in  view  of  tlie  attesta- 
tion and  tbe  law,  to  hold  that  it  was-  a  cleri- 
cal error  or  an  inaccuracy,  and  intended  to 
indicate  the  official  character  of  justice  of 
the  peace ;  and  it  is  notlilng  mine  than  rea- 
sonable to  hold  that  the  last  two  initials,  if 
to  be  read,  tbe  fermer  as  "JnsUce,"  and  tbe 
latter  as  "Court"  or  "Courts,"  were  used, 
the  former  as  standing  for  "Justice,"  and  the 
latter  as  applying,  nut  only  to  it,  but  also 
to  "Superior"  as  indicated  by  the  letter  "8." 
Again,  if  It  is  to  be  assumed  that  "J."  docs 
not  stand  for  "Justice,"  but  for  some  oUw 
word,  there  is  still  enough  to  signify  tbe 
office  of  oleik  of  the  superior  court. 

Inartificial ness  in  tbe  execution  of  theiic 
instruments  cannot  be  permitted  to  defeat 
them,  if,  looking  at  them  as  a  whole,  we 
find  that  they  reasonablv  and  fairly  Indicate 
a  corapllanos  with  the  law. 

In  reaching  this  conclusion,  we  have  not 
overlooked  the  use  of  the  word  "circuit"  Id 
tbe  body  of  the  certificate.  Onr  Judmnent 
as  to  this  Is  that,  in  the  absence  of  evidence 
that  there  is  any  such  court  in  Georgia,  the 
suffix  to  the  signature  must  control,  as  show- 
ing that  the  person  takine  the  acknowledg- 
ment was  acting  in  the  authorized  official 
capacity  indicated  by  It,  and  that  tbe  word 
"circnit"  was  written  at  least  unadvisedly. 
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even  If  by  the  crfHcor  himself,  and  is  to  be 
controlled  by  tlie  desigoation  followiog  his 
fiignature,  which  is  to  be  presumed  to  have 
been  made  by  him,  and  to  have  heou  a  sub' 
sequeDt,  if  not  the  Itist.  act  in  the  matter. 
OarlMe  r.  CarlMe,  78  Ala.  543. 

In  what  has  been  said,  the  fact  that  tlie 
acknowledgmeot  was  taken  by  a  deputy,  if 
taken  in  the  capacity  of  clerk  of  the  super- 
loT  court,  instead  of  that  of  a  justice  of  the 
peace,  has  not  been  noticed.  lo  Jl<*pe  v. 
ffatcj/fir,  14  111 .  25i,  a  queation  arose  upon 
the  legality  of  the  record  in  Illinois  of  a 
deed  ac^knowledged  in  Missouri ;  the  certifi- 
cate of '  acknowledgment  being  signed  io 
the  name  of  the  clerk  of  the  circuit  court, 
**by  K.  Baker,  Deputy-Olerk."  It  was  ob- 
jected ttiat  the  acknowledgment  should  have 
been  made  before,  and  certified  to  by,  tlie 
clerk,  in  person.  "  The  objection, "  says  Uie 
opinion,  "is  not  well  founded.  The  ac- 
uiowledgment  purports  to  have  been  taken 
by  the  clerk,  and  it  is  certified  la  his  name 
and  under  the  seal  of  the  court.  Prima  facie, 
this  is  sufBcIent.  The  seal  of  the  court 
proves  itself,  and  we  must  presume  that  it 
was  aftixed  by  the  proper  oiticer.  The  pre- 
sumption  is  that  the  clerk  was  authorieed  by 
the  laws  of  Hissouri  to  act  through  a  deputy, 
and  that  Baker  was  regularly  appointed  as 
such.  The  deputy  had  the  power  to  use  the 
name  of  the  clerk,  and  attach' the  seal  of  the 
court  .  .  .  The  'Certifisate  in  question 
was  none  the  less  the  act  of  the  clerk  because 
made  by  bis  authorized  deputy."  Devlin, 
Deetls,  %  475;  Webb,  Record  Title,  §  62. 
In  SmaU  v.  l^ieid,  102  Mo.  104,  where  an 
acknowledgment  of  a  deed  to  land  Id  His- 
souri, taken  before  a  deputy*clerk  of  a  terri- 
torial district  court  in  "Washington  TerritoiT, 
was  beJd  sufficient,  notwitlistandfng  tlie 
statutes  ot  the  United  States  providitig  for 
the  appointment  of  the  clerk  of  such  court 
made  no  provision  for  a  deputy,  though 
deputy-clerks  (rf  territorial  courts  are  ex- 
pressly spoken  of  elsewhere  in  the  statutes, 
the  Supreme  Court  of  Missouri  observed : 
**If  necessary  to  uphold  this  cerlitioate,  we 
would  presume  that  a  law  of  the  territorial 
legislature  was  in  existence'  autliorizlng  the 
appointment  of  a  deputy-clerk.  .  . 
Moreover,  the  seal  of  the  court,  being  affixed 
to  the  (»rtificate,  carries  with  it  prima  facie 
evidence  that  it  was  rightfully  affixed,  and 
tlirows  the  burden  of  overcoming  the  prima 
facie  case  thus  made  on  the  ottjectors  to  the 
sufficiency  ot  the  certificate."  Mutaer  v, 
Johnnon,  43  Mo.  74,  97  Am.  Dec.  816. 

In  the  case  before  us,  it  is  to  be  presumed, 
fnim  the  words  of  the  certificate  to  such 
effect,  Uiat  the  seal  of  office  of  the  clerk 
of  the  superior  court  was  Impressed  upon 
the  orij^ioal  certificate.  The  absense  from 
the  record  or  from  the  traoscript  of  such  seal 
cir  anything  as  representing  it,  is  not  suffi- 
cient to  overeorae  the  presumption  created 
by  such  words.  The  ordinarv  provisions  of 
statutes  regulating  tlte  recoruing  of  instru- 
ments do  not  contemplate  the  inscription  of 
public  official  sealsupon  the  record.  Devlin, 
Deeds,  g  700;  Webb,  Record  Title,  §  74; 
Oairy  v.  Kanmt,  61  Mo.  87ftt  Mttamond  v. 
(Jord^m,  93  Mo.  m  H  West.  Kep.  904;//i- 
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geldtbi/  IS  Cal.  S04;  Smith  v.  DaB. 

18  Cal.  510;  Jonea  v.  MaHin,  16  Cal.  166; 
Griffin  v.  SJieffield,  38  Miss.  359,  77  Am. 
Dec.  646  ;  Haitian  v.  Owrton,  4  Bibb,  406; 
Sneed  v.  Ward,  S  Dana,  187;  Baliard  x. 
Ferrp,  28  Tex.  847;  Witt  v.  Harlan,  66  Tex. 
C60;  Coffey  v.  n«ndi<ck»,  66  Tex.  «W:  Qtde 
v.  Shilhxk  (Dak.)  29  N.  W.  Rep.  666.  In 
Jone«  V.  Martin,  mipra,  where,  as  here,  the 
body  "ot  the  certificate  indicated  a  seal  bj' 
apt  words,  the  words  **  No  seal"  appeared  in 
the  certified  copy,  where  the  notarial  se&l 
should  have  been ;  and  it  was  held  that  these 
words  did  not  imply  that  no  seal  was  affixed 
to  the  Instrument  by  the  notary  who  took  the 
acknowledgment,  but  was  a  mere  note  of  the 
recorder  of  the  place  of  the  notarial  sesi, 
which  he  probably  bad  no  means  of  reoH^- 
ing,  and  which  it  was  not  necessary  that  he 
should  record. 

As  it  is  to  be  presumed  from  these  words 
of  the  certificate  that  a  seal  was  impressed 
upon  the  original,  the  only  distlnctlOB  be- 
tween the  ease  at  bw  and  those  cited  fron 
Illinois  and  Missouri  is  that  here  the  certifi- 
cate is  signed  by  the  deputy  simply  in  his 
own  name,  without  using  that  of  the  clerk. 
There  is  conflict  of  author!^  as  to  how  such 
certificates  of  acknowledgment  should  be 
executed  when  Uwy  are  made  by  deputies. 
In  Tennessee  it  was  held  {Bettvmonl  v.  Teat- 
man,  8  Humph.  643)  that  such  certificate* 
sliould  be  in  the  name  of  the  deputy  ;  and 
likewise  in  a  late  case  in  Georgia,  where  ui 
acknowledement  was  taken  out  ot  the  State, 
iMacKetaii  v.  Jaekton,  8S  Oa.  80.)  uid  io 
California  a  certificate  was  held  valid  which 
stated  that  "before  me,  the  undersigned, 
county  clerk  of  Sonoma  Count)^,  personalty 
appeared  .  .  .,"  and  was  signed  "Jolui 
A.  Brewster,  Deputy  County-Clerk  of  So- 
noma County,''  the  principal's  name  not 
appearing  {ToucJiard  v.  Grow,  20  Cal.  loO, 
81  Am.  Dec  108).  See  also  Jio»e  v.  A'eic 
man,  26  Tex.  181,  60  Am.  Dec  «46;  G»k 
T.  Knott,.  38  Tex.  8S.  In  TalMt  v.  Uoom, 
13  Bush,  408,  where  the  acknowledgment 
was  in  fact  taken  by  the  deputy-clerk 
but  the  name  of  the  clerk  alone  was  signed 
by  such  deputy  to  the  certificate,  the  ac- 
knowledgment was  decided  by  the  Supreme 
Court  of  Kentucky  to  be  valid,  and  this, 
too,  although  the  deputy  was  a  minor :  the 
statute  not  prescribing  the  qualifications  of 
a  deputy.  The  doctrine  of  this  case  is  that 
all  ofHcial  acts  should  be  done  In  the  name 
of  the  clerk,  and  not  in  that  of  the  deputy. 
The  view  expressed  in  Devlin  on  Deeil^ 
(%  474)  is  that  the  signature  of  the  deputy 
alone  does  not  iovalidate  the  acknowlede- 
Bwnt,  but  that  the  better  practice  is  for  tlie 
deputy  to  sign  the  name  of  the  principal,  by 
himself  as  deputy.  That  this  isthe  better  rule 
in  all  cases  where  a  deputy  acts,  we  will  not 
deny ;  but  in  view  of  the  conflict  of  author- 
ity, and  the  liberal  views  governing,  io  cases 
of  these  adcnowledgments,  we  cannot  bold 
tJiifi  certifioate  Invalid  on  account  of  the 
manner  In  which  tiie  deputy  has  signed,  but 
must  regard  it  as  sufficient  in  this  respect: 
and  this  being  so,  and  the  presumption  being 
that  the  official  seal  of  the  derk  of  the  Su- 
perior Court  of  l^HMDiM  OouiUy.  Oa.,  *s» 

Digitized  by  Google 


BS5 


afflktd  to  the  origloal  oertlflcata  of  acknowl- 
edgment, and  rlebtfully  so,  {Toue^ard  v. 
Crow,  Small  r.  Field,  tupra,  >  the  certlAcato 
must  be  MMtalnedj  though  executed  by  a 
depnty  and  in  another  State.  That  the  art  fa 
me  which  In  Hs  nature  may  be  preformed  by 
a  depoty  cannot  be  denied  (Devlin,  Deeds, 
g  478;  Webb,  Record  Title,  g  (tS;)  and  there 
is  in  view  of  the  authorities  cited  above  as 
to  deputies,  and  the  manner  in  which  they 
may  sign,  in  the  fact  that  the  name  of  the 
elerk  does  not  appear,  nothtng  to  except  this 
cerrttficnte  fnnn  the  rule  wnlch  presumes 
prima  facie  that  'tbe  appointment  of  Brace- 
well  as'the  deputT-clerk  was  valid.  Hope 
T.  Sawffer  and  Small  w.  Fiel4,  tupra. 

If  we  refer  the  taking  of  the  acknowledg- 
ment to  BracewelVe  capacity  aa  Justice  of 
the  peac&  then  tbe  oertlflcale  shows  that  ho 
bad  aa  imclal  seal,  as  audi  offioer;  and  no 
other  evidence  of  such  capacity  is  required 
by  the  Act  of  1878,  tupra. 

In  Cnrpentef  v.  Dexttr,  mpra, '  it  Is  an- 
nounced as  law  that  where  one  State  recog- 
niKes  acts  done  in  pursuance  of  the  laws  of 
auotlinr  State  the  courts  of  the  former  will 
take  Judicial  cogniziutce  of  those  laws,  so 
for  AS  may  be  necessary  to  determine  the 
Validity  of  tbe  acts  alleged  to  be  in  con- 
formity with  tbem.  We  find  no  other  de- 
cision to  this  effect,  the  general  rule  being 
that  the  statute  law  of  another  State  is  to  be 

firoved  according  to  Uie  law  of  the  former, 
□  which  the  trial  is  had.  IStten  v.  Oamn, 
18  Fla.  751 ;  Sesmon  v.  Dee,  7  Smedes  &  M. 
180;  WhaH.  Ev.  g  803;  Oreeot.  Ev.  486. 
480.  "We  may  lemarfc,  however,  that  we  are 
not  advised  that  the  application  of  the  rule 
announced  by  tbe  Supreme  Court  of  the 
IJnited  States  would  hnve  led  to  a  conclusion 
against  the  validity  of  the  acknowledgment 
in  question. 

A  further  question,  suggesting  Itself,  ts 
what  effect  is  to  be  given  the  fact  tbat  the 
record  in  Marion  County  was  made  before 
tbe  Act  of  1873t  Does  this  fact  except  such 
record,  or  a  transcript  thereof,  from  the  effect 
of  the  provision  of  our  Constitution  set  out 


above?  The  Act  of  1678  was,  in  effecJt,  an 
amendment  of  tbe  existing  prior  legislation 
referred  to  in  this  opinion.  As  has  been 
shown  in  the  stateroent  of  that  lesislation, 
a  purpose  of  ft  was  tbe  regulation  of  the 
acknowledgment  and  proof,  made  out  of  the 
State,  of  deeds  of  lands  here,  for  tbe  pinjwse 
of  their  being  used  or  recorded  here.  Upon 
the  approval  of  the  Act  of  1678  tbe  acknowl- 
edgment of  the  deed  became  as  valid  as  it 
would  have  been,  from  tbe  date  of  its  exe- 
cution, had  it  been  seknowledged  aftei  the 
approval  of  tbe  Act ;  and  a  raeotd  of  ttia 
deed,  made  upm  the  originally  defective 
ackBOwledgment,  Immediately  after  tbe  stst> 
ute  became  openrtive,  would  hsve.  been  ss 
valid,  for  all  purposes  involved  inthiacaiise, 
as  If  Ae  deed  had  been  acknowledged  sub- 
sequent to  the  approval  of  the  statute.  This 
deed,  as  acknowledged,  standing  upon  the 
record,  as  It  did  at  the  time  tbe  Act  became 
effective,  we  seo  no  good  reason  why  the 
record  was  not,  frun  that  time,  as  valid  as 
if  it  had  been  made  immediately  after  the 
approval  of  the  statota;  or,  in  other  words, 
why  it  was  not  duly  recorded  from  that  time. 
Such,  we  think,  was  the  logical  and  neces- 
sary effect  of  the  statute  upon  the  existing 
record.  Tbe  deed  was  duly  recorded  frmn 
tbat  time,  and  the  record  or  a  certified  copy 
was  admissible,  under  the  section  of  tbe 
Constitution  set  out  above.  Sast  v.  Pugh, 
71  Iowa,  163 ;  Fouler  v.  MerriU,  09  U.  8.  11 
How.  876,  18  h.  ed.  78A. 

No  <Ajeotion  tbiU  the  wiginal  was  not 
within  t£e  custody  or  control  of  the  party 
offering  the  copy  appears  to  have  been  made, 
and  hence  we  conclude  tliat  this  reqaiiemmt 
was  complied  with  or  waived. 

That  the  officer  acted  within  his  jurisdic- 
tion appears  sufficiently  upon  tbe  face  of  the 
certificate.   Devlin.  Deeds,  stfjl  489,  488. 

Other  assignments  of  errw  need  not  bo 
noticed. 

Thejiiil^ment  miisi  be rmorited,  and  remanded 
for  proceedings  not  Inconsisteat  with  this 
opinion.   It  will  be  lo  ord«ed4 


SOUTH  CAROLIKA 

J.  T.  WILtlAMS  et  ah.  Receivers  of  the 
Georgia  Construction  &  Invcstmcul  Co., 
«. 

W.  a  BKNET. 

(  S.  a  _) 

1.  Thare  Is  a  qnornm  of  tlw  snpreme 
court  aaider  a  coastitntlonal  provlalon 
that  the  court  **idia]2  conslat  ofa  dilef 
jostice  and  two  aModate  Justices*  an; 

two  of  whDR]  shall  constitute  a  quorum"  where 
the  two  SNioclitte  Jtisdrcfl  or  one  ot  tbem  and  a 
person  "learned  Intbelaw/'cnmralmioned  bjrtbe 
frovenior  in  place  of  the  other  a(«oolate  JusHoe 
■who  Ig  dtsquattfled  to  sit.  are  present  In  tbe  ca«e 
altbouitb  there  iaa  vaoanojr  lo  the  otBceoCtbe 
chief  josstofc  ■ 

2TOTS.— For  furfe  on  tbe  general  subject  of  a  quo- 
rum, see  lawrenoe  v.  IngenoU  (Tennj  6  L.  R.  A. 
808. 
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SUPREME  COURT. 

I S.  A  person  learned  In  tbe  law  com* 
aissfoned  by  tbe  gciveruor  under 
Const.*  art.  4*  ■  O*  te  take  the  place  of 
an  associate  jnstlfse  of  tbe  supreme  court, 
wholDdtsquallfiedtosltln  a  particular  esse,  be- 
eomnpro  Ase  vtee  the  Mssoolate  Jnsaoaof  that 
oourt  BO  far  as  tbat  ease  Is  ooaeenied, 

(JaTnutrf  13, 1803.) 

MOTION  to  set  aside  a  Judgment  rendered 
by  the  Court  on  April  98.  1891,  forthe al- 
leged reason  tbat  the  court  was  at  the  time  Of 
rendering  such  decision  not  a  consritutlonal 
court  and  that  for  that  reason  the  decision  wss 
null  and  void.   Motion  denied. 

Tbe  fads  upon  which  the  motion  was  based 
are  fully  set  out  tn  the  opinion. 

Mesirs.  Parker  di  McGowaa  and  8.  C* 
Cason  in  sapport  of  the  motion. 

Memv.  WestMorelaad  *  Bagms- 
worth.  contra. 
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South  Caboluia  Sufhbiis  Ooubt. 


Mel¥w«  J.,  deltvered  Uie  optnion  of 
the  eooTt: 

This  is  •  motioD  to  set  aside  tbe  judgment 
beretofore  rendered  in  this  case,  upon  tbe 
ground  that  the  court,  aa  oroanized  at  the  time 
of  tbe  bearing,  aa  well  aa  at  tbe  time  of  the 
reoditioo  of  said  judgment,  waa  not  a  consti- 
tutional tribunal,  inveftted  with  power  to  bear 
and  determine  aaid  cause.  Tbe  facta  out  of 
which  tbis  conienliOD  arises  are  undisputed, 
«nd  are  as  follows:  Tbe  late  Ohi^  Juttiee 
Simpson  baring  died  on  tbe  86lh  day  of  De 
cember,  1H90,  and  the  vacancy  in  that  office 
thereby  otxasioned  not  baring  been  filled,  tlie 
supreme  court  was  left  wiib  only  two  mem- 
ben,  Uie  twoaurviTiog  asnoHate  judges;  and, 
one  c4  them  being  diajualifled  from  bearing 
tliia  case  Iff  TelatJonabip  to  one  of  tbe  parties, 
hii  honor  Judge  Wallace  was  duly  commia- 
aioned  by  bis  excellency,  tbe  governor.  In 
place  of  tbe  associate  jaalice  thus  disqualified, 
under  tbe  proTialooB  of  section  6  of  article  4  of 
the  Constitution;  and  the  court,  being  thus 
cooBtlluted,  beard  tbis  case  In  January,  1891, 
and  rendered  tbe  judgment  now  in  question. 
Under  this  state  of  facta  it  is  contended  on  be- 
half of  tbe  appellant  (1)  that  a  chief  juatioe  Is 
an  essential  constituent  of  the  supreme  court, 
and  consequently  when,  aa  in  thia  case,  that 
-office  has  become  vacant  by  tbe  death  of  the  in- 
«umbent,  tbe  two  surviving  asaociate  jusUoea 
'Cannftt,  under  tbe  provisiona  of  the  Oonstita 
tion  of  thia  State,  constliuta  a  valid  constitu- 
tional supreme  court;  (2)  that,  if  tbis  position 
-cannot  be  susiained,  then  asupreme  court  com- 
posed of  one  associate  justice  and  a  person 
"learned  in  the  law,"  commia«ioned  by  tbe 
governor,  in  place  of  the  other  associate  lustice, 
disqualified  as  abovu  stated,  to  bear  ana  deter- 
mine a  given  caae,  ia  not  a  valid  oonsMtational 
tribunal. 

Although  we  ibinb  that  the  first  question  has 
already  been  concluded  by  the  principles  laid 
down  In  the  ca»e  of  SuUivan  v.  SpeighU,  14  8, 
O.  868,  yet,  in  deference  to  tbe  earnestness  and 
ability  with  which  the  view  now  contended 
for  by  the  appellant  has  been  presented  by  his 
counsel,  we  are  not  unwilling  to  reconsidertbc 
whole  question.   It  seems  to  us  tbat  tiie  ex- 

f»ress  terms  of  the  Constitution  in  section  S  of 
ta  fourth  article  leave  no  room  for  doubt  as  to 
its  true  construction.  That  section  reads  as 
follows:  "The  supreme  court  shall  consist  of 
a  chief  justice  ana  two  associate  justices,  anv 
twoof  whom  shall  constitute  a  quorum.  They 
shall  be  elected  by  a  joint  vote  of  the  General 
Assembly  for  tbe  term  of  six  years,  and  shall 
continue  in  office  until  their  successors  shall  be 
elected  and  qualified.  Tbey  sball  be  so  classi- 
fied tbat  one  of  the  justices  shall  go  out  of 
office  every  two  years."  It  will.be  observed 
tbat  this  section  provides  (1)  for  the  number 
and  titles  <rf  the  officers  who  are  to  coneUtute 
tbe  court;  (Si  what  portion  of  the  whole  num- 
ber shall  constitute  a  quoram;  (8>  the  mode  of 
election  end  term  of  office  of  these  officers;  (4) 
such  a  classification  of  these  officers  as  shall  in 
sure  an  election  for  one  of  these  offlcera  every 
two  years.  It  is  also  manifest  tbat  the  first 
pnnisioD,  fixing  tbe  namber  of  members  of 
the  supremo  court,  is  qualified  br  tbe  second 
provisbn.  presoribiog  that  a  portion  less  than 
the  whole  number  shall  constitute  a  qannun, 
14  L.  K.  A. 


whicb  unqneMlonaUy  means  raeh  a'propar> 
tioD  aa  will  be  competent  to  tranaact  the  bul- 
ness  committed  to  tbe  body  or  tribunal  to 
nhkh  tbe  term  is  applied.  So,  also,  tbe  third 
provision,  as  to  the  term  <^  office,  b  likewise 
qualified  by  Ibe  fourth,  at  leut  ao  far  as  the 
nrst  election  was  concerned,  in  order  to  insure 
the  dassiflcation,  which  was  more  distinctly 
provided  for  in  the  next  succeeding  section, 
which  provirion,  it  has  been  held  in  Simpttm 
V.  WiUard,  14  S.  G.  191,  applies  as  well  to  tiie 
chief  justice  as  to  the  asaociate  justices. 
While,  therefore,  tbe  section  under  cooaidera- 
tion  does  declare  in  general  terms  thi^  tbe  su- 
preme oourt  "aball  consist  of  a  chief  joatiee 
and  two  aasoclate  justices,"  tbis  general  dc^ 
ration  is  qualified  by  the  wovds  fanmedialcty 
following  in  tbe  same  sentence,  "any  two  m 
whom  aball  consHtote  a  quorum;**  tbe  plain 
meaning  of  which  is  that,  while  tbe  number 
componng  a  full  court  is  three,  yet  any  two  of 
the  three  named  sliall  consUtule  a  quorum  for 
tbe  transaction  of  any  busioev  committed  to 
such  tribunal.  The  MngnagB  being  "any  iwnT 
of  tbe  three  offldala  just  named,  we  are  unable 
to  conceive  by  what  authority  a  court  cuold 
ponatnie  aucb  language  aa  oooflning  tbe  pro- 
vision to  some  particular  two  of  the  three,  for 
that  would  entirely  destroy  tbe  force  of  the 
word  "any,"  and  render  necessary  the  interpo- 
lation of  some  other  words,  not  loand  In  the 
section.  The  fact  tbat  there  is  a  difference  la 
official  title  between  the  chief  and  bis  associ- 
ates, and  Uiat  'the  General  Assembly  has.  by 
statute,  provided  a  different  salary  and  a  high- 
er rank  for  tbe  chief  Justice,  and  has  Inve^iMl 
him  with  certain  powers  not  conferred  upon 
the  aasodaie  justloea,  cannot  affect  the  quea 
lion  aH  to  whether  tbe  CoostituUoti  has  made 
the  chlet  justice  one  of  tbe  essential  elements 
of  tbe  sapreme  court,  for  that  must  be  deter 
mined  by  tbe  provisions  of  tbe  CoostituUoa  It- 
self; and.  as  we  have  seen,  tboee  proTisloM  do 
not,  either  in  express  terms,  or  by  necessary 
impHcaUon,  constitute  tbe  chief  justice  an  es- 
sential element  of  the  aumeme  c<nirt  in  such  a 
sense  as,  without  tbat  offlow,  there  can  be  no 
such  court  competent  to  transact  the  boilness 
appertaining  to  such  a  tribunal.  On  tbe  con 
trary,  as  it  seems  to  us,  the  terms  of  the  Oon- 
siitutlon  necessarily  imply  that  any  two  of  the 
three  officers  composing  a  full  court  are  com- 
petent to  transact  such  muioess,  whether  such 
two  consist  of  the  chief  justice  and  one  of  tbe 
associate  justices,  or  of  the  two  associate  jus- 
tices only. 

It  is  contended,  however,  tbat  there  cannot 
be  a  constitutional  quorum  without  there  is  in 
existence  the  full  number  of  members  provid- 
ed for  by  the  Constitution.  If  tbia  proposilioa 
be  true  as  applied  to  the  supreme  court,  we  soe 
no  reason  why  it  should  not  he  true  of  every 
other  body  of  which  a  number  less  than  the 
whole  is  legally  declared  to  be  a  qnonim;  and 
we  think  we  may  safely  venture  to  say  tbat 
sucb  a  proposition  as  to  any  other  body  hw 
never  been  accepted,  and  never  could  be  ac- 
cepted, as  correct,  without  paralyxing,  tosome 
extent  at  least,  tbe  arm  of  at  least  two  of  tbe 
great  departments  of  tbe  govenunenL  fiodi  • 
I»t>po9ition  rests  upm  a  fundamental  niliooa- 
repllonoftbe  term  "quoram, *  and  tbe  pur- 
poses for  which  it  Is  used.  Tbe  my  purpcae 
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ovidtogfortlie  trtDBaorion  ofbasltien  of 
^reo  body  or  tribuosl  a  quorum  is  to 
mt  the  Honwfle  of  tbe  paute  boBinesa 
I  a  poLlon  of  the  whole  menbemlitp  may, 
any  caiiH,  fail  to  attend  at  the  time  ap- 
ed; and  wbetber  aach  feflute  naalts  from 
1  or  some  temporary  cause  caonot  affect 
luesUoB.  The  mischief  intended  to  be 
ded  ag^Dst  fe  the  failure  of  the  whole 
lerioftttend,  and  we  do  not  aee  how  H 
ossiUyniske  any  difference  whethera  ch 
e  resalts  from  one  cause  or  another, 
itbstandloa;  the  criUcfsm  which  has  been 
ely  tndatmd  in  of  tbe  illustration  used 
r^tRinv.  apeighU,  tupra,  drawn  from  the 
tutional  quorum  of  the  House  of  Repre- 
ires,  we  still  think  the  analoey  ia  strlk- 
Tbe  CooBtUutlon,  in  aectioo  4  of  article 
tarei  that  "tbe  Bxnm  of  Refwesentatives 
wnaiat  ot  One  hnndred  and  twenty-four 
era;"  and,  in  section  8  of  tbe  same  arll- 
M  "the  Senate  shall  be  composed  of  one 
er  fma  each  county"  except  Charleston, 
shall  be  allowed  twosenatora:  and  then, 
imi  14  of  tbe  same  uticle,  it  is  declared 
a  majority  of  eadi  Hooae  dull  conaii- 
qnomm  to  do  bnatnesa."  Now,  conflo- 
r  attention  to  the  House  of  Representa- 
B  it  not  perfectly  apparent  that  the  Ian- 
found  In  these  cooalitutloDal  provisions 
tically  identical  wltb  a  declaration  that 
louse  of  RepreaeDtattves  shall  consist  of 
ndred  and  twenty-four  members,  any 
iree  of  whom  shall  constitute  a  quo- 
aod,  if  Buch  was  tbe  lanfruage,  tbe  an- 
rould  be  perfect  If  the  House  consists 
nemhera,  and  a  majority  of  tbe  House 
Ted  to  be  a  quorum,  itispncticntly  the 
ling  as  Baying  that  any  68  members  of 
ise  shall  constitute  a  quorum;  and  this 
has  been  said  In  the  cobc  of  State  v. 
a  8.  C.  M7. 

Hilar  lUastra^on  may  be  drawn  from 
iaputed  practice  of  tbe  htgheBtiribanal 
»untrr.  In  tbe  Act  of  Congress  (Rev. 
S.  g  678)  providing  for  the  organiza- 
Lbe  Buprenae  Court  of  the  United  States 
uage  used  b  praclically  identical  with 
nd  hi  our  OonstHuiion  establishing  the 
i  court  of  this  State,  viz.,  that  "the 
e  Court  of  tbe  United  States  shall  con- 
chief  Justice  of  the  United  States  and 
lociate  Justices,  any  six  of  whom  shall 
:e  a  quorum;"  and  although,  upon  two 
tively  recent  occasions,  uat  tribunal 
deprived  by  death  of  its  chief  justice, 
less  of  the  court  has  been  proceeded 
bout  question,  so  far  as  we  are  In- 

tbe  surviving  associate  Jnstioes. 
It  Is  urged  that  tbe  court  to  rendering 
lion  In  SuUiran  v.  Speightt,  tupra, 
distiuguisb  between  tbe  simple  ab- 
one  of  tbe  constituent  members  of  the 
Court  and  a  vacancy  in  the  office  of 
e  members  of  the  court,  and  did  uot 
}b  between  tbe  effect  of  a  resignation 
QTectof  a  death  of  one  of  Ibemembara 
irt.  And  in  this  coDnectioo  it  lacon- 
at  tbe  court  overlooked  the  provls- 
cllon  6  and  section  11  of  article  4  of 
itutioD,  as  well  as  that  portioo  of  tec- 
fa  ich  declares  that  the  chief  Joa- 
assodate  JuaUoet  "sbaU  ooDtinna  in 


office  until  their  successors  shall  be  elected 
and  qualified."  While  it  Is  quite  true  tta^ 
these  sections,  thtu  claimed  to  have  been 
overiooked,  are  not  apeciany  referred  to  in 
tbe  opinion  prepared  by  the  late  chief  Jos- 
tice  In  atdtivan  y.  Speight*,  yet  it  by  no 
means  follows  that  such  sections  were  over- 
looked. On  the  contrary,  It  Is  well  known  to 
the  surviving  members  of  the  court  as  it  was 
then  constituted  that  the  whole  mbject  was 
carefully  examined  and  tborou^ly  disenssed 
before  tbe  opinion  was  prepared,  which  ex- 
pressed the  deltlKrate  opinion  of  every  member 
of  the  court;  but  tbIafactisnM  mentioned  with 
a  view  to  forestall  further  discussion  of  ihe 
sections  Just  referred  to,  but  simply  for  ibe 
purpose  of  removing  or  preventing  any  im- 
pression which  might  poaslbly  arise  that  so 
grave  a  question  as  tbe  court  was  then  called 
upon  to  oecide  recdved  but  alight  consldere- 
tion.  Recurring  to  these  provisions  which  are 
supposed  to  have  been  overlooked,  let  us  in- 
quire how  they  affect  the  qnestlon  under  con- 
sideration. Section  6  reads  as  fellows:  "  No 
judge  shall  preside  on  the  trial  of  any  cause  In 
tbe  event  of  which  be  may  be  Inierested,  or 
where  either  of  the  patties  shall  be  connected 
with  him  by  affinity  or  conaaDguinity,"  etc.; 
and  then  proceeds  to  provide  tM*  supplying  the 
place  of  any  Judge  thiu  disqnalifled.  Now, 
from  tbe  very  terms  of  this  Bection  it  is  very 
manifest  that  Its  purpose  was,  not  to  declare 
or  provide  anything  in  regard  to  the  necessary 
elements  coastitating  the  sai»eme  court,  but 
simply  to  prevent  ao  >  interested  judge  from 
sittine  at  toe  trial  of  a  case  in  wnicn  be  was 
thus  dtsqualifled.  We  do  not  see,  therefore, 
that  this  section  throws  any  light  whatever 
Qpon  the  question  under  consideration.  Sec- 
tion II  is  in  these  words:  "All  vacancies  in 
the  supreme  court  ,  .  .  shall  be  filled  by 
election,  as  herein  prescribed:  provided,  that 
If  tbe  unexpired  term  doea  not  exceed  one  year, 
such  vacancy  may  be  filled  by  executive  ap- 
pointment." Upon  this  section,  in  cooDection 
with  tbe  provision  in  section  2,  that  the  jus- 
tices of  tbe  supreme  court  '*  shall  continue  in 
office  until  their  successora  shall  beelected  and 
qualified,"  it  Is  argued  that  ttaerecan  he  no 
vacancy  in  tbe  office  of  a  Justice  of  tbe  su- 
preme court  except  by  death  or  by  expiration 
of  the  term  for  which  he  was  elected,  and,  as 
a  consequence,  that  a  resignation  does  not  cre- 
ate a  vacancy,  because  tbe  language  used  in 
section  2—"  uiall  contiuoe  in  office  uoLil  their 
successora  shall  be  elected  and  qualified  " — is 
imperative,  and  prevents  any  vacancy  until  Uie 
successor  baa  not  cmly  been  elected,  but  has 
qualified.  This  la  a  decidedly  novel  proposition, 
and  one  whidi  cannot  readily  be  accepted.  If 
well  founded,  then  it  seems  to  us  that  It  would 
be  impossible  to  fill  the  office  of  a  justice  who 
resigns  during  his  term,  or  who  accepts  some 
iacompatible  oiflce,  or  removes  from  tbe  State; 
for  the  only  provision  is  that  "all  vacancies" 
shall  be  fined  either  by  election  or  appoint- 
ment, accordingly  as  tbe  unexpired  term  may 
be  for  a  year  or  more;  and,  if  resignation,  ac- 
ceptance of  an  incompatible  office,  or  perma- 
nent removal  from  the  state  creates  no  vacancy, 
then  wesee  noauthority  for  holding  an  election 
or  making  an  appointment  to  flit  the  office 
wbidi  liaathiia been dcierted.  A oonatmctfcm 
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If adfng  to  socb  leiulla  would  not  readily  be 
accepted,  even  if  the  express  terms  of  Ihe 
CoDstltutloD  poiDted  more  clesrly  to  such  a 
ooootuslon  than  they  do.  The  view  contended 
for  rests  lai:gely  upon  the  assumption  that  the 
words,  "shall  continue  in  office  uniil  their 
successors  sbsll  be  elected  and  qualifled,"  must 
be  construed  as  Imperative,  am  that  the  effect 
of  these  words  is  to  forbid  a  jusiice  of  the  su- 
preme court  from  vacating  his  office  by  resign 
nation  or  otherwise  before  the  expiration  of 
the  term  for  wbicb  he  has  been  elected.  But 
this  view  ignores  the  well-settled  rule  that  in 
the  coDsl  ruction  of  a  statute  or  a  constitution  the 
word  "  sball "  may  receive  a'permissive,  rather 
thanaDimperative,lnterpi«lalioo,  wbennecea- 
aary  to  cariy  ont  the  true  intent  of  tiie  provla- 
ion  In  wbicb  such  word  is  found.  Endl.lnterp. 
Stat  €  816;  Gaira  <fi  F.  B.  Co,  v.  SeeM,  9S  U. 
S  168,  24  L.  ed.  438.  See  also  Potter's  Dwar. 
Stat.  2i0;  8cdg.  Stat  &  Const.  law,  48ti,  489. 

It  seems  to  us  that  the  manifest  object  of  the 
sectioo  of  tbe  Constitution  in  which  the  words 
relied  upon  occur  waa  not  to  require  impera- 
tively that  a .  Justice  of  the  supreme  court 
^ould,  under  all  or  any  drcumstaoces,  bold 
bis  office  uutil  bis  succesaor  might  be  elected 
and  qualified,  but  aimply  to  permit  him  to  do 
so.  The  purpose  was  not  to  compel  an  officer 
to  remaid  in  office  until  bis  successor  should 
be  elected,  but  only  to  permit  him  to  do  so. 

The  framers  of  the  Constitution  must  be  re- 

Srded  as  having  eoatemi^ated  tbe  coutingeney 
st  at  aome  time  all  of  tbe  members  of  tbe 
supreme  court  would  not  be  ia  attendance, 
and,  therefore,  to  provide  for  such  a  contin- 
gency, after  declarlog  who  Rboiild  constitute 
tbe  supreme  court,  tbey  immediately  after 
wards,  and  in  the  same  seoteoce,  qualified  this 
geneml  dedaration  by  providing  that  aoT  two 
of  tbe  constituent  members  of  tbe  court  should 
constitute  a  quorum,  so  Ihnt  tbe  court  miglit 
proceed  with  iis  business  juBt  sh  if  tbe  court 
were  full.  Any  other  view  woiili),  it  seems  to 
us,  completely  nullify  the  provit^ion  for  a  quo 
mm.  There  ia  notijmg  whatever  in  the  Con- 
alttution  indicating  an  intention  that  the  pro- 
vision for  a  quorum  should  mily  apply  in  ease 
of  ft  temporary  al»cnce  of  one  of  the  members 
of  tbe  court:  and,  on  tbe  contrary,  the  iMogiiage 
used  is  equtilly  applicable  where  the  failure  of 
such  member  to  attend  is  occasioned  by  deatb, 
as  where  It  results  from  some  temporary  cause. 


Suob,  M  we  hate  ae«,  is  tbe  aeceptedl  view  in 
relatlmi  to  the  hiifaest  Jodicfal  tribooal  in  this 
country,  where  tbe  language  conatiluting  it  is 
practit^y  identical  witia  that  whkdi  we  am 
called  upon  to  construe,  and  aucb,  so  far  as  we 
are  informed,  is  the  universally  accepted  view 
in  relation  to  all  bodies  where  provision  is  made 
for  a  quorum.  We  are  at  a  loaa  to  perceive 
how  the  provision  in  sectieo  11  oi  article  4  for 
filllog  all  vacaodes  in  the  office  of  a  justice  of 
the  supreme  court  CM  affect  or  Id  aay  way 
qualify  the  distinct  declaration  that  any  two 
of  the  justices  shall  coostitnte  a  quorum,  for 
tbe  framers  of  the  CoDstiiotioo  must  be  re- 
garded as  knowing  that  aome  time  would 
necessarily  elapse  Wore  a  vacancy  «mdd  be 
filled;  ana  the  very  purpoae  of  the  pniviaioa 
for  a  ODoram  was  to  enable  the  trlbonal  to 
proceed  with  its  buslneBe  during  aucb  tfane  as 
might  elapse  before  tbe  vacancy  could  be  filkd, 
so  as  to.  prevent  delay  in  the  tranaacUoo  of  the 
public  buslDess.  We  are  entirely  aatisfled, 
therefore,  that,  In  any  view  of  tbe  question, 
where  tbe  office  of  dilef  juMice  has  bean  va- 
cated by  deatb,  the  two  surviviof  nasoeiate 
justices,  coovtituting  •  quorum  of  tbe  conit. 
are  f  uUy  competent  to  exendse  all  the  powen 
conferred  upcm  tbe  supreme  court. 

Tbe  second  question  does  not  seem  to  have 
been  seriously  pressed  in  the  argument,  and 
we  have  no  doubt  as  to  Its  solution.  When 
his  honor  Judge  Wallace  was  oommiasioaed  by 
tbe  governor,  under  the  provUioas  of  seciioa 
6  of  article  4  of  the  Conatitulimi.  ro  take  tiie 
place  of  Mr,  Justies  McGowan,  disqualified, 
"  for  the  trial  and  determination  "  of  lbisca.te, 
he  thereby  became  pro  hae  vit»  an  associate 
justice  of  tbe  supreme  court,  and,  as  sucb. 
invested  with  all  the  powers  incident  to  that 
office  so  far  as  tbe  trial  and  determination  of 
Ibis  case  wss  concerned;  and  bence  vre  are  of 
opioioo  that  tbe  supreme  court,  composed  of 
the  senior  associaie  justice  and  Judgt  Wallaoe, 
commisfiuDed  lo  preside  in  this  case  as  above 
stated,  coustituted  a  legal  and  competeoi  tribu- 
nal, fully  auth(H-iz(Ml  to  render  tbe  Judgment 
in  question  in  ihia  case. 

In  accordance  with  these  views  Me  order  rv- 
funng  tfie  moiiou  to  set  aticte  tks  Judgment  in 
thi$  eaae  because  rendered  bf/  an  Ulegal  ami  im- 
competent  tribunal  Aat  herttofore  &Mn  ettered. 

Pop*  and  WallAoa.  eoaeat. 
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Uoyd  HAWVER,  Plff.  in  Err., 

V. 

WUIiam  WHALEN  et  ai. 
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*1.  Where  the  ownera  of  a  city  lot.  In 
tiie  course  of  conatructlns:  thereon  a 
building  abutting  on  a  street,  make,  by  tbelr 


own  employes,  an  exoavatlon  In  tbfi  adjaopot 
Bidewntk  fur  coal  vaults,  and  an  area  to  be  uaed 
la  connection  with  tbe  building,  a  duty  devolves 
upon  thero  tn  guard  It  irltti  ordinary  caie:  and 
tblfl  duty  la  not  ahlftcd  from  them  by  lertlng  tbe 
work  of  buildinfT  the  area  wnDs  and  constnictias 
tbe  coal  vBUlta  to  an  Independent  contractor, 
wbo  la  to  furnish  all  the  material  sa  well  as  per- 
form  tbe  labor  necessary  therefor. 


KOTE.-Krc'i>(fon«  to  the,  r^lle  that  an  emptnyer  ia 
not  buhle  Tvr  rtrtx  of  an  tndepenilfnt  tantrarnif. 

An  employer  eannot  relieve tilrrsetf  from  llabflfo 
ty  by  eontraotln;  with  another  for  tlie  perform- 
anoo  of  work,  the  nCoesmry  or  probable  eOSOt  of 
H  U  R  A. 


which  will  be  to  injure  third  perwDS.  Oblo  8.  R. 
Oo.  v.  Morey, "  L.  R.  A.  701.  *7  Ohio  SU  SO:. 

Or  to  other  words  If  an  Injury  mUrbt  be  antlt-l- 
paied  as  a  dlreet  or  probable  conseQuenoe  of  tn 
parfUrmanM  of  work  eontncted  tor,  uairm  mi- 
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9,  In  meh  c«m  tf  tbe  ezeavatioii  la  not 
gamrOmd  or  ooTcired  with  ordinary 
eara,  one  who.  -withoiit  fault  od  hto  purt,  falls 
Into  It)  «nd  to  litjuted,  may  tnalotalii  an  action 
a«a)nst  tlie  owner  of  the  premises  to  recover 
damagee  ttaerefor,  sltbougb  the  defective  oover- 
Ing  bad  been  put  over  It  br  the  con  tractor  or  bis 
servants. 

(February  2, 1892.) 

ERROR  to  tbe  CirCQft  Court  for  Cujahoga 
County  to  revien  a  judgment  reversing  a 
iudgment  of  the  Court  of  Cominon  Pleas  in 
lavor  of  platntiET  in  an  action  brouitht  to  re- 
cover damages  for  personal  injuries  alleged  to 
bftve  resulted  from  defendant's  negligmce. 
Mnerted. 

Statement  by  Bradbury.  J.: 

plainttfl  averred  in  bis  petition  "tbat  said 
defendants  took  up  and  removed  asid  sidewalk 
in  front  of  said  prenalsea,  and  built  therein  coal 
vaults  and  a  private  passageway,  and  then  ze- 
laid  said  walk  In  part,  leaviov  openings  tbera- 
fnsome  twelve  fevt  long  nod  fourfeet  wide  and 
some  nine  or  ten  feet  deep,"  and  "covered  said 
openings  over  wlib  old  and  loose  boards  en- 
tirely iDiufflcientto  protect  and  make  safe  pub- 
lic travel  upon  said  sidewalk,  and  said  places 
were  left  by  said  defendants  without  proper 

{)rot«ciioD,  and  without  any  light  or  stKnal  to 
ndicate  danger;"  and  "that  as  tbe  plaiotiff  .  . 

.  was  lawfully  traveling  on  and  bIod^  said 
dde valk,  .  .  .  without fanlt ornegligence 
on  bis  pifft,  h*.  Blepped  upon  one  of  said 
boards,  .  .  .   when  the^ame  gave  way  and 


pradpltated  biro  Into  nM  exoavotlfu,  wbcceby 
...  bis  ankle  waa  dislocated  and  hlslejr 
broken,"  etc.  These  averments  were  all  put 
in  issue  by  tbe  answer  interposed  by  tbe  de- 
fendants. Tbe  plaintiff  in  error  prevailed  in 
the  court  of  common  pleas.  Thereupon  the 
defendants  In  error  instituted  in  the  circuit 
court  proceedings  in  error^  which  resulted  in 
the  reversal  of  tbe  judgment  of  tbe  court  of 
common  pleas  on  the  ground  tbat  the  latter 
court  erred  in  the  instructions  which  It  gave  to 
the  jury  upon  thetrial.  To  leverse  the  judg- 
ment of  the  circuit  court,  and  reinstnie  that  of 
the  court  of  common  {Aeas,  is  the  object  of  tbo 
proceedings  in  this  court. 

Mr,  E.  J.  Blaadia,  v  Itb  Jtoan.  Saanel 
M.  Eddy  and  H.  J.  Oaldwell.  for  phitotiff 

in  error: 

Where  a  right  Is  possessed,  and  a  duty  is  at- 
tacbed  to  the  exercise  of  that  right,  such  duly 
most  be  performed,  and  the  person  possessing 
the  riglit  cannot  relieve  himself  from  the  liabil- 
ity thnwi^  tbe  interffcntion  of  an  indepentlent 
contractor.  A  person  owning  property  abot- 
dng  on  a  street,  witb  his  lot  gets  the  right  at 
law  of  placing  coal  vauKa  and  srea-ways  under 
the  street.  Attached  to  this  right  is  thin  duty 
of  keeping  the  street  safe  for  those  using  H. 
Hence  he  (»onot  relieve  himself  from  thfs 
duty. 

Carman  v.  SteubeaviOe  A  I.  R.  Vo.^  Ohio 
8t  899. 

In  the  case  on  trial  tbe  defendaota  to  err^ 
oonld  have  roade  their  contract  obliglag  their 
I  OD^actor  to  have  kept  a  luoteetioa  Around 


sonable  .care  Is  used  tbe  nsKlisenoe  of  con- 
tractor or  his  emptor^  wjll  be  obarifeable  to  tbe 
person  for  whom  the  work  ft  done.  JMd,;Wood- 
nwQ.v.  Metropolitan  B.  Co.  i  1^  B.  A.  US,  14B  Jioss. 

336. 

Or.  fo  aUghtIr  different  expreseiOD,  one  cannot 
bf  employing  ut  Jndopendent  contractor,  relieve 
himself  from  UabUUj'  for  the  dolna  of  work  from 
whiob  Injury  n^illQatunUly  result  to  anotber  nnlect 
means  are  adopted  to  prevent  tt.  Uo  must  sec  tbat 
Aucb  means  ace  eiAplofadaltbouiib  tbe  oontcaotor 
stipuiates  to  take  the  risk  and  leepoaelUUtr. 
Bower  v.  Pcate.  L.  B.  1  Q.  &  Div.  30;  Dalton  v. 
Angus,  R.  8  App.  Cas.  S31.  aiBrmlng  L,  B. 
4  Q.  &  Dlv.  Jfi^  leveitiaff  I«  B.  8  Q.  B.  Dlv.  es. 

This  rule  applies  to  tbe  employment  of  a  oon- 
ttactor  to  make  excavatiooB  near  the  foundation 
of  a  bouse  which  baa  a  right  to  8upp<»1h.  Ibid. 
JHee  also  Dorritr  v.  Bapp.  injra. 

The  negligence  of  a  contmctor  to  taking  down  a 
house  oonnected  wltb  another  by  a  party-wall  is 
not  obargeable  to.tbe  proprietor.  Butler  v.  Hnnt- 
«r.7HurlBU*K.S». 

The  fall  of  tbe  waU  of  a  building  because  itf  the 
-«oDtrRctor's  negUsenoe  will  not  make  tbe  owner 
liable.  Robinson  v.  Webb,  U  Bush,  404. 

But  see  <q/M  as  to  nulsanoe. 

The  negUgence  at  a  oontnotor  In  tatting  to 
guard  iMTcqmlj  ao  exeavatton  lawfully  made  for  a 
building  will  not  obarge  tbe  proprietor  with  liabil- 
ity. Uwrk  V.  Fry.  8  Oblo  St.  aSB,  72  Am.  Deix  m. 

Tbe  negUgmoe  ot  a  eoitfraotor  for  the  buUd- 
ing  of  a  hausSr  to  whom  possession  Is  surrendered 
for  that  purpose.  In  failing  to  guard  a  cellar  ex- 
tfv«*y  Into  tbs  akreet,  Is  □f>t  ohsrgeable  to  the 
owner.  PfMi  V.  Wtllianaon.  68  lU.  18;  Soammon  v. 
Cbioago. »  TIL  m,  n  An.  Dec  88i;  Alien  v.  WU- 
iara,UPa.SHj 

Bonding  a  house  adjaoant  to  a  pBbUo  street  wkfe 

14  li.  a  A. 


the  usual  and  neosasary  exoavatloos  and  the  oon- 
aequent  obatruetlODSto  sidewalks  and  streets  is  not 
necestarlly  dangerous  or  hazanlons.norili>es  it  con- 
stitute a  nuisance  so  as  to  make  tbe  owner  liable 
for  tbe  oegligeaoe  of  an  tndepeodeat  contractor. 
MoUne  v.  UcKfauile.  90  Di.  App.  UK. 

Oa  tbe  otberband.lt  has  been  dealded  tbat  negil- 
genoe  of  a  contractor  In  leaving  open  and  un- 
gaarded  an  area  Inapubllo  stmt  wbldi  he  is  em- 
ployed to  oonstruoc  tn  the  course  of  preparations 
forbuildlngltobaraeabletotbeproprletor.  Bob- 
bios  V.  CbJoaco,  71  U.  8l  4  Wall.  ttl.  l&l^  ed.  427. 

And  again  tbat  an  exoavatlon  six  or  eight  feet 
deep  ninning  to  the  edge  of  tbe  pavement  in  a 
popidous  city,  if  left  ac  nlfrbt  without  sufficient 
lights  and  guards,  Js  a  nutsaoce  for  which  the 
owner  is  liable  no  mattar  what  nay  have  been  hla 
his  oentraot  for  doing  tbe  work.  Matheny  v. 
WoUts,  2  Duvall,  187. 

"Hie  owner  of  precnlsss  Is  liable  for  leaving 
guarded  a  cellar  dug  tberemi  close  to  the  oarb- 
stone  for  the  purposes  of  a  vault  where  be  had  the 
digging,  mason  work  and  building  doac  bar  sspa>- 
rate  contractors  be  btnaeU  fumMilog  tba  stooe 
and  lilac.  Bomanv.Btaaley,00Pa.40«.6An.Bep. 

m. 

But  in  this  OBse  tbe  ownw  was  app»ently  the 
party  who  bad  direct  ooatraL 

For  negUgenee  of  a  teaaastar  w  bo  Is  amTdayed  by 
aomtraotorlo  depoaUfaig  boards  la  a  Uabwayln 
froat  of  buildings  to  be  mpBlrad,  tbe  owner  is  not 
liable.  HlUlard  v.  Blobardson,  8  Gray,  840, 08  An. 
Dea748.  See  also  Bbtha  v.  BWris.  DarmstsettaK  v. 
Hoynabao  and  Mtthewi  v.  West  Lopdoa  Water 
Works  Oik  infra. 

Hie  owner  of  a  boildtaig  is  not  UaUa  for  damages 
by  flsodlnv  praaalass  with  water  on  aoaooDt  of  the 
obstructkma  of  a  coUsr  and  walsr  «oat  om  the 
bvlUtat  vhtto  In  peeeam  of  aanattMltoD  lir  a  on- 
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tbto  ODBafe  pince.  Tbey  df  d  not  do  this.  Bav 
log  made  the  coDtract  vitboat  providine  for 
protectloD,  th^  are  rapooBible  for  this  nicap 
method. 

Cinainnati  v.  Stone,  5  Ohio  St.  88;  Tijftnv. 
MtOormaek,  84  Ohio  St.  638, 83  Am.  Rep.  408; 
Mughe»  t.  Cincinnati  <t  B.  Jt.  Co.  W  Ohio  St, 
401;  dreteviUe  v.  Jfeuding.  41  Ohio  Bu  465; 
Clark  T.  J^,  8  Ohio  St.  SS8. 72  Am.  Dec.  SDO; 
Cincinnati,  H.  db  D.  B.  Co.  v.  Van  Dom,  16 
Week.  L.  Bnll.  293;  Kuhn  v.  Beninder,  18 
Week.  L.  Bull.  366. 

Where  the  danger  was  one  neceeaarily  in- 
herent in  the  work  the  general  rote  does  not 
apply. 

Canal  B.  A  W.  Co.  v.  Cincinnati,  17  Week. 
L.  Bull  117;  Bundhatiten  Band,  86  Wis.  39; 
iMford  V.  State.  80  Md.  179;  BoweU  v.  Wii- 
lianu,  29  Iowa,  310;  Joliet  v.  BarxDood,  86  III. 
110,  39  Am.  Rep.  17;  Matheny  t.  Wolffe,  3 
Buvall.  187;  at.  Paul  Water  Co.  v.  Ware,  88 
U.  S.  16  Wall.  566.  21  L.  ed.  466;  Wolf  r.  Ban- 
ning. 8  Mion.  205;  Baltimore  t.  &J)onneU, 
68  Hd.  110;  Barperv.  iWrniuikM,  80  Wfs.  874; 
BtiUner  t.  Uneotn,  S  Neb.  186,  26  Am.  Rep. 
470;  McCamua  v.  Cttizena  Gat  L.  Co.  40  Barb. 
880;  Storrs  v.  Vtiea,  17  N.  T.  104,  73  Am. 
Dec.  437;  Bfffalo  v.  BoHoway,  7  N.  Y.  498,  57 
Am.  Dec.  550;  Lowell  t.  Boeton  <£  L.  R.  Corp. 
38  Pick.  34,  84  Am.  Dec.  88;  Stwrge$  v.  Cam- 
bridge Soe.  for  P.  «t  T.  E.  180  Mass.  416;  Ship- 
ley Y.  Fifty  Aa»ociate$.  106  Maaa.  194,  8  Am. 
Rep.  818;  Bobbint  v.  Chicago,  71  U.  8. 4  Wall. 
657,  18  L.  ed.  437;  Chicago  v.  Robbint,  67  U. 
a  2  Black,  418,  17  L.  ed.  898;  Loekmod  t. 
York,  8  HUt  66;  IhtroU  t.  Om^.^HkA. 


166,  80  An.  Dec  18;  xWwaiifairfcr  Mayna- 
turn,  87  Mteh.  188;  S  DUkm,  Man.  Corp. 
§  1080;  Haman  v.  StanJey,  66  Pa.  464,  6  Am. 
Rep:  888;  Mc(Seary  t.  Dougherty,  8  Duer.  27; 
Wright  V.  BoBrrook,  63  N.  H.  120, 18  Am.  Rep. 
12;  Stone  V.  Chethire  B.  Corp.  19  N.  H.  427, 51 
Am.  Dec  800,  noU;  Dfcev.  Parties,  p.  469. 

5  451;  Thomp.  Neg.  p.  901,  §  84;  Wood.  Vim. 

6  Serv.  p.  684;  Burgem  t.  Oray,  1  C.  B.  578; 
Ellii  T.  Sheffield  Qa»  C.  Cb.  3  El.  &  Bl.  767: 
Pickard  v.  Smith,  10  C.  B.  N.  8.  470;  Bole  v. 
^Yftn^Mrnfl  A  S.  R.  Co.  6  Hurlst.  &  N.  488; 
Gray  v.  AtOfn,  6  Beat  £  8.  970;  Tarry  r.  Aii- 
ton,h.Kl  Q.  B.  DiT.  814;  Bowtr  t.  PMte,  h. 
R  1  Q.B.  Div.  331. 

Mam.  Estep.  Diek«7',  Cmrr  *  Chtft  for 
defendants  in  error: 

The  rule  of  reepondeat  $uperior  doea  not  ap- 
ply in  case  of  an  injury  sustained  by  reanon  rf 
negligence  in  the  manner  of  coDductiag  the 
execution  of  a  Job  of  work  Inbnildingahouae. 
where  the  house  builder,  br  a  contract  with 
the  owner  of  the  lot,  has  taken  upon  himself 
the  respoadUUty  of  the  mfriorment  of  bii 
own  baodi,  and  the  coatnd  ana  direction  of 
the  woik  in  ctHiformtty  with  the  terms  of  the 
contract. 

Clark  T.  F^,  8  Ohio  8t  868,  78  Am.  Dec. 
690;  Gwathney  v,  LitOt  Miami  B.  Co.  13  Obk> 
St.  99:  Skindelbetk  v.  Mom,  88  Ohio  St,  884, 
80  Am  Rep.  684;  King  Bm  York  Cent,  ds 
H.  B.B.&.W  K.  T.  181.  88  Am.  Sep.  f?; 
Bexamer  v.WeU.  8  Cent.  Rep.  489. 101  N.  T. 
877;  Smith  y.  aimmone.  108  Pa.  88.  49  Am. 
Rep.  118;  Kepperly  t.  Banuim,  88  Dl.  854; 
Bennett  t.  Awtecfr.  M  CU.  808;  Omnen  t. 


tractor  wbo  failed  to  follow  the  agreed  spedfloa- 
tlons  In  reepeot  to  such  gutter  and  tpout.  OIRwrt 
T.  Beach,  4  Duer,  428. 

Contractors  with  parish  authorltlea  to  pave  a 
certain  district  are  not  responsible  for  the  oegleot 
of  a  anl>^!(mtnu>tor  In  Jeavlng  stonea  nngnanled  at 
nlsbtotHtruotlngrapabUewar.  Overton  r.  Free- 
man, 210.  B.8TS. 

Tbedutrof  apenoD  keeping  a  lamp  suspended 
overa  aMewalk  to  keep ttaafe for  ttaoee  paming 
under  Ik  la  not  avotded  emplcqinff  an  ezperl* 
enoed  workman  to  put  It  In  repair,  and  the  owner 
tollable  for  lojurr  eanaed  brNa  fan  due  to  the 
nesrllKenceof  therqmliw.  Stery  r.  Aslitott,  L.  B. 
lQ.B.OIr.814. 

The  owner  of  a  bulldfav,  who  has  emptoyvd  a 
eontraetor  to  raise  Hie  roof.  In  wUob  work  adn^ 
rick  Is  employed  eztendlair  orer  a  sidewalk  on 
which  people  are  oonstflotlv  pasnng,  is  not  re- 
quired to  place  a  barrioede  aeroM  the  sidewalk  or 
station  a- penon  then  to  give  warnlnt  in  orderto 
reltare  bfta  from  HabHlty  for  Id jurr  to  soah  toav- 
elers  oocartoned  by  neirllgenee  of  the  oontiaetor. 
Vanderpool  v.  Husbod,  S8  Barb.  ItW. 

A  tenant  is  liable  for  tbe ne^iaettoe  of  theserv- 
aots  of  a  coal  dealer  while  delirering  coal  in  lear- 
tng  open  a  trap  door  In  tte  platform  ef  a  raOroad 
depot  through  wbloh  the  eoal  Is  dollTered  because 
the  aot  of  opening  the  trap  door  was  that  of  the 
tenant,  wbo  sboold  have  taken  reasonable  meaoi 
to  prevent  mIsehleL  PlekaM  v.  Bmltta*  10  a  &  K. 
B.IIOL' 

Butaraodem  case  In  thisooontry  decides  that  for 
negUgenee  of  teamsten  unloading  ooal  In  leaving 
a  coal  bole  In  a  sidewalk  uncovered  the  ooonpante 
of  ^praroiissnro  liable  oBjytnaaae  they  had  the 
riKbtto  dlreocor  aonteol  the  modeor  utmtrof 
tbeMivery.  Olapli T. KemnKS Ibna. 481. 

for  DegUgaMO  of  a  eontnoter  dn  bnlMHng  a  dun. 
14  L.a  A. 


which  bursts  before  Its  completion  and  aeoaptano9. 
the  proprietor  Is  not  Habls.  Bosw^  v.  Laird,  • 
Oal  4flB,  68  Am.  Deo.  S46. 

A  natnral  gas  oompaliy  la  not  ttaUe  for  an  ez> 
plosion  caused  by  the  negUgenee  of  a  eootmetor 
who  in  laying  tta  pipes  baa  caused  a  brenk  In  the 
mains  of  another  gas  oompany  widoh  legoltalnaB 
explosion.  Chart! er's  TaUey  S.  Oo.  t.  Wmben,  W 
Fa.  my.  Chartler's  Valley  G.  Oo.  LywA.  10  Osnt. 
Bap.  OK,  1U  Fa.  SOL 

For  the  neglect  of  a  eontraetor  to  Uoek  op 
diafls  of  a  disused  mtoe  in  making  a  reservoir  on 
land  over  It  fore  miHowaer,  whereby  an  ■djcrfninr 
mine  Is  Hooded  by  watw  breaking  tato  and  panlnr 
through  these  shafts,  the  ralllowiier  ta  liable.  By. 
tenda  V.  BMnber,  L.  &  I H.  L.  na 

A  town  oommlttee  Is  not  HaMe  for  negUgence  of 
a  ooo tractor  la  setting  fire  for  deufnf  land. 
Wright     Holbrook.  M  N.  B.  SBO,  It  AflB.  Bep.  UL 

BfaHCtag. 

On  the  ground  that  the  work  Is  IntrtnsleallT  dan- 
gerous, a  city  is  liable  for  damages  cansed  by  blsst- 
Ing  In  a  street,  done  by  a  contractor  la  construct- 
ing a  sewer.  Joliet  v.  Harwood.  8B  III.  IIQ,  SB  Am. 
Rep.  17;  tiuddln  v.  Portunato,  81  If .  T.  S.  B.  nS; 
LogauBport  v.  Dick,  10  Ind.  78,  M  Am.  Rep.  16B. 

But  in  conflict  with  these  cases  an  decMonsthat 
negligence  In  blasting  under  a  contract  to  grade 
etieeta.  wUcb  does  not  give  to  the  elty  eontt<M 
orertbe  manner  of  oeodintinv  tte  blsslteg,  win 
not  render  Hie  nHgr  VeMn  fcr-iemiMtag  tnjmlm. 
Peek  V.  Hew  York.  8  N.  T. »;  BMly  t.  New  York. 
UN.T.4B1 

And  that  a  Tillage  la  not  Hable  for  damagee 
cansed  by  ^negUgenee  of  B  eontraetor  faa  Mast- 
ing for  a  aewer  on  aoooont  of  wfaleh  a  travem^ 
team  Is  frightened.  Herrfngton  r.  LanstagbumK 

nON.T.llBu 
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Bmneueg,  118  Hus.  M;  Jhitev  t.  7V«y  A  A 
iC  Cb.  87  VC  ans,  OS  Am.  Rep.  180;  Carter  r. 
Strtim  MitU,  09  N.  H.  ns,  Am.  Sep.  079; 
JfeCbrMy  T.  &e«>n«  AiHM  A^rMond,  71  Me. 
818;  Cvf  T.  Newark  AN.T.R.  Ob.  89  N.  J. 
L.  17.  10  Am.  Rep.  300;  Wabatih,  St.  L.  ^  P. 
S.  Oo.  T.  fbfwr,  8  W«Bl.  Bep.  681,  111  Ind. 
180.  80  Am.  Bep.  686;  OwrUm  t.  Freeman,  11 
C.  B.  807. 

Bradbury.  J.,  dellveml  ttw  oi^dIod  of 

tbe  court: 

Tbe  defendaots  In  error,  wbo  were  also  de- 
feodanU  in  the  court  of  common  pleas,  admit- 
ted In  their  answer  to  the  petition  of  the  plaln- 
tf  IT  that  they  were  the  owners  of  a  leasehold 
eatate  in  the  premises  on  which  tlie  buildlne 
was  being  conrtmcted,  and  that  tbe  street  and 
sidewalfcB  upon  which  it  was  situated  consti- 
tuted a  thoroughfare  on  wblrh  there  was  "a 
larve  amount  of  trarel;"  butthey  denied  every 
other  alleftation  of  tbe  petition.  Notwith- 
sianding  tbla,  however,  there  is  no  real  contro- 
TCrey  in  the  evldeDce  over  any  material  fact  in 
tbe  case,  except  as  to  the  kind  and  qaallty  of 
tbe  hoaids  that  were  laid  over  the  hole  into 
which  plaiatiff  fell,  and  extent  of  tbe  lojiiry 
he  sustained  thereby;  the  mala  conteolion  of 
the  dcfendaots  heinit  that  tbe  work  was  helng 
done  1^  an  independent  contractor,  and  that 
tbe  ncKHgence.  if  then  waa  any,  waa  that  of 
the  aerraDts  of  the  latter,  over  whom  defend- 
ants had  no  control,  and  for  whose  acts  they 
were  not  responsible.  Upon  this  theory  of  the 
case  tbe  defendants,  on  the  trial  in  the  court 
of  common  pleas,  requested  that  court  to  In- 


struct the  lary  as  follows:  "(8)  If  T|lie  Jnn> 
find  from  tbe  evidence  that  the  defendants  bad 
let  tbe  work  of  eoostracting  tbe  building  and 
area  in  question  to  contractors,  who  were  to  do 
all  tbe  work  and  fiimlsb  all  the  materials  on 
their  own  credit,  with  ibf^  own  means,  and 
that  the  defendsnts,  while  tbe  work  was  in 
pxjgress,  bad  no  poesesrion  or  occnpancy  of 
the  premises,  and  tiad  no  control  of  the  mode 
or  manner  iu  whic-b  said  contractors  should  do 
the  work,  other  than  to  accept  or  reject  the 
work  as  being  in  complinnce  or  non-compli- 
ance with  tbe  contract,  then  the  defendants 
are  not  respunslhle  for  any  injnrr  resulting  to 
the  plaintiff  to  consequence  of  the  negligence 
of  said  contractors  or  any  of  tlieir  employes  in 
not  gunrding  tbe  said  xrea  with  proper  protec- 
tions or  coverings."  This  iostructioD  thecourt 
refused  to  g^ve  to  the  jury,  and  the  defendanta 
excepted.  Tbe  doctilne  contained  in  tbe  in- 
struction thus  requested  and  refused  is  in  strict 
accord  with  tbe  holding  of  this  court  in  (Hark 
V.  Frj/,  8  Ohio  St.  8S8,  72  Am.  Dec.  580,  from 
which  we  are  not  inclined  to  recede,  where  tbe 
facts  make  it  applicable,  but  on  the  other  band 
are  not  disposed  to  extend  it  to  other  states  of 
fact,  not  Biricily  analogous  to  those  of  that 
case.  Tbe  instruction  thus  asked  and  refused 
assumes  that  evidence  bad  been  sutnnttted  to 
tbe  jury  from  which  they  could  find  a  state  of 
facts  in  all  essential  reepecta  like  that  in  Gark 
T.  AVr,  eupra;  that  is,  that  tbe  defend  ants  had 
let  the  work  of  constructing  the  buildingto  in- 
dependent contractors,  anahad  given  to  them 
ttie  entire  control  and  occupancy  of  the  prem- 
ises  while  the  work  was  In  progress.  If  the 


And  tbat  •  eitr  Is  not  Uable  lor  InJurlM  from 
Uutlns  done  tv  •  eontfactor  to  IcaproTlng  a  atrML 
Blnmb  T.  Kjuiui  atr.  B4  Mo.  112.  U  Ajd.  R«p.  87. 

AfilD,  Uia  owner  of  prvmlaea  la  Dot  liable  for  Uia 
■wfUgcBn  of  a  COD  tractor  In  blasting  tbareon. 
Ooordler  *.  Comuck,  2  B.  D.  SinlUi,  304. 

On  th«  otbOT  hand,  tbe  Snprema  Court  oC  tha 
Onttcd  State*  decides  tbat  tbe  aeillx«Dca  of  a  eon- 
tractor  In  blastlitf  In  a  atreet  to  make  trencbea  tvt 
tbe  pliws  of  a  mtar  conpanr  la  cbuseable  to  tbe 
companr.  Ware  f.  8L  Paol  Wator  Co.  2  Abb.  tl. 
8.  261.  afflnnod  St.  Paol  Water  Co.  t.  Ware.  BS  V. 
S.  IS  Wall.  see.  21  L.  cd.  4S5. 

An  «rlr  Oblo  cue  deeUcs  tbat  Oe  amplojment 
by  a  railroad  companj  oC  a  contractor  to  mnon 
rock,  where  blast  Ins  la  contemplated,  renders  tbe 
eompanr  liable  for'injurlee  caoaod  bj  tbe  blasting. 
Oarman  t.  SteabenTllte  A  1.  B.  Go.  4  Oblo  St.  898. 

And  an  etrlT  New  Hampabln  case  alao  decided 
tbat  tbe  acts  of  b  railroad  contrartor  In  blasting, 
wberebT  a  traveler  In  a  pabllc  htghwar  waa  In- 
}nred,  are  tfte  acts  of  the  companj  employtng  Um. 
Stone  v.  Cheshire  B.  Corp.  IS  N.  H.  427,  Bl  Am. 
Dec.  aOO. 

Bet  this  case  «na  qnestloBetf  In  Wrigtat  v.  BOI- 
hrook,  51  V.  H.  ISO,  18  Am.  Bep.  IX,  and  so  Ibr  as 
It  sepports  tbe  sbore  doctrine  was  overmled  In  Car- 
ter Berltn  UUU,  U  N.  B.  B2,  4X  Am.  Il»p.  BT2. 
Which  sastalna  the  case  <M^3  on  tbe  grodod  tbat 
then  was  no  Independent  emploTtneot. 

A  nesnt  dedekn  of  tbe  New  York  Snpveme 
Oowrt,  Ocaanl  Tera,  decides  tbat  fttr  Injnrlea  by 
Maetlag  doae  hr  a  contractor  emploTea  for  the 
rartlcBlar  work  of  esoaTstlDg  and  blaetlag  on 
premises  «(  •  railroad  coma— y  In  coostnetlng  tbe 
road,  the  c«npaay  Is  mUe.    Boeth  *.  Borne.  W.  Jl 

o.  T.  B.  oo.  IT  M.  X.  aw.  at. 

Bat  thiB  caaa  saMia  eUtealt  t»  dlattacirtah  (Ma 
a  psler  «eeW«t  aC  Ilia  eeort  of  appeals  t€  ttat 

14  I1.  -R.  A. 


Bute  to  the  eiieet  that  for  negilgvnc*  In  blaatlng 
on  tbe  part  ot  tbooe  emplojed  In  conatmctiBg  • 
railroad  for  a  contractor  wbo  bas  s  contract  for 
the  entire  work  of  conatmctlon,  and  has  SKreed  to 
be  respouslble  for  all  damages  dose  by  blasting, 
the  railroad  eompanr  aot  lUble.  UeOaffertr  v. 
SpuytcB  DnyrU  A  P.  IL  B.  Co.  «  H.  T.  178,  19 
An.  Bep.  267. 

80  In  Halae  the  eareleesnssa  of  contractors  In 
blasting  for  a  railroad  bed  does  not  mder  tbe 
company  liable  attbongh  the  blasting  was  con- 
templated and  a  atlpnlatlon  made  that  any  dam- 
ages therefrom  sboold  be  paid  \u  tbe  contractor. 
Tlbbetts  T.  Knox  A  L.  R.  Co.  62  He.  497. 

And  In  PennaylTanla  a  tmllroad  eompdny  la  not 
liable  tor  tbe  negligence  of  a  contractor  In  blasting 
rock  while  conalractlng  Its  road.  Bdmnndson  t. 
Pittsburgh,  U,  A  Y.  B.  Go.  1  Gent  Bep.  868,  111 
Pa.  81S. 

Tbe  balance  of  anfliorltles  therefore  teens  to  he 
against  tbe  liability  of  a  railroad  eompanr  for  neg- 
ligence of  an  Independent  contractor  In  blasting, 
altbongh  such  work  waa  contemplated  by  tbe  con- 
tract 

For  negllgenee  In  rcepect  to  altiiHIIyeerlne 
ctandpatlnely  stored  by  a  snb-contractor  engaged 
In  tbe  construction  of  a  railroad  In  a  magaslne 
made  for  storing  tbe  oil  necessary  for  the  Work  of 
blastmg.  In  consequence  of  which  an  emploslon  oc- 
ean while  an  employs  is  attemptlag  to  fill  an  order 
aent  by  tbe  owner  of  such  nitro-glycerlne,  tbe 
railroad  company  U  not  liable.  Cuff  v.  Kewark  A 
N.  T.  B.  Co.  SB  N.  J.  L.  17.  10  Am.  Bep.  20B. 

Jli  tHilawfW  SMrfk 

One  vfee  eaiidoya  a  emtraetor  to  dig  np  a  street 
aalawfanr  la  llaMe  tbr  Injury  reaultlnt  alUuraitf 
It  wu  eaosii  ky  oegllgenes  tt  an  ladepcndeat 
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evidence  did  not  tend  to  prove  sucb  a  state  of 
facts  as  the  instructioD  arauined,  tbe  proposi- 
tion of  law  wl)i(^  it  embraced  was  ao  abstract 
one,  and  the  refusal  to  give  it  to  tbe  jury  was 
not  error.  It  becomes  necessary,  tberefore.  to 
ascertain  whether  or  not  evidence  bad  been  in- 
troduced tcodine  to  prove  Ibe  state  of  facts 
Ibus  assumed.  It  Is  true  that  the  circuitcourt 
did  not  reverse  tbe  judgmeot  of  tbe  court  of 
common  pleas  because  of  tbe  refusal  (o  give 
this  iDstrurtioD,  but  did  so  on  tbe  ground  that 
certain  inslructions  that  were  given  were  erro- 
neous.  NevertlielesB.  it  becomes  necessary  to 
determine  wfaetber  tbe  rule  declared  by  Ibis 
rejected  instroclion  was  applicable  tolbe  facts 
or  Dot;  for,  if  so  applicable,  its  rejection  was 
error  requiring  a  reversal  of  tbe  judgment,  and 
the  judgment  of  reversal  should  be  afSrmed, 
aUbougb  placed  upon  some  otber  ground, 
which,  in  the  ofdnioo  of  Ibis  court,  was  not 
sufilrient  to  warrant  it.  In  such  rase  the  judg- 
ment would  be  tbe  proper  one,  whatever  may 
bave  been  the  reason  assigned  for  its  recditioo. 

Tbe  plaintiff  placed  his  right  of  action  upon 
this  state  of  facts:  That  tbe  defendants  were 
constructing  a  large  brick  buildiug,  and  bad 
left  a  number  of  openioga  for  areas  along  tbe 


oontnetor.  Eltls  v.  Shaffield  Oas  Oon.  Co.  S  K.  A 
81.787. 

One  vbo  emploji!  a  contractor  to  make  an  exca- 
varlon  in  a  public  street  iritbout  any  right  to  'o  bo 
ts  Itablo  for  lajuriee  rcsultlnit  to  a  person  who  falia 
Into  It,  wbetber  the  worbmen  are  iriillrr  of  negl\- 
geaee  or  not.  Creed  t.  Bartmann,  SB  N.  T.  IWl,  W 
Am.  Dec.  8(1;  Coiiyreve  t.  Bmltb,  18  N.  Y.  TB,  TS 
Am.  Dec.«i 

Biir  Mreet  rnult  of  eonlnut. 

Where  an  otetruction  or  defect  which  occasions 
an  injury  results  directly  from  acts  whicb  a  con> 
tractor  afrrcee  and  le  authorizod  to  do,  tbe  person 
who  employs  htm  aqd  autborizes  him  to  do  those 
aotslsequallyllablettothelnjuredpartr.  Qobblns 
T.CIitCBeo,nU.&.4iralL607.BL.  ed.«sr. 

An  ot)ptrt)cUon  to  a  street  by  a  contractor.  If 
purely  collateral,  will  not  render  tbe  employer 
liable:  but  It  Is  otherwise  i[  tbis  Is  tlie  direct  result 
of  tbe  work  contracted  for.  Babner  v.  Llnoohi,  S 
Neb.  188, 85  Am.  Kep.  m, 

If  a  contract  with  a  boom  company  obliges  the 
Gon'ractor  to  so  run  and  manage  tbe  losrs  and 
water  as  to  damage  riparian  owners,  such  damage 
b  leiraUy  attributable  to  tbe  company.  McDonnell 
T.  Klfle  Doom  Co.  71  Hloh.  61. 

But  tbe  unreasonable  use  of  a  stream  by  an  Inde- 
l>eiident  contractor  for  driving  logs  will  not  render 
employer  liable.  Carter  v.  Berlin  HIIb,  68  N. 
H.e8.«iAm.Bep.6T2. 

FOr  negligence  of  a  contractor  In  constructing  a 
drain  into  a  sewer  through  a  planic  tiarrier  which 
surrounds  the  block  of  bulldloin  uudemeath  the 
surface  of  the  street,  whereby  after  the  work  is 
flniatuid  tide  water  flows  through  tbe  opening  mode 
In  the  burier  to  the  damage  of  an  adjoiuing  cellar, 
the  person  who  employed  the  contrautor  is  liable. 
SturgesT.  Cambridge  Soo.  for  F.  of  T.  B.  180  Jfasa. 
4U. 

A  otl7  Is  liable  tor  damage  to  a  house  from  the 
eetUfog  of  the  earth  over  a  sewer  built  by  a  ood> 
tractor  where  this  was  the  result  of  withdrawing 
the  sheath  piling  from  tbe  sewer  as  provided  by 
contract.  Lookwood  v.  New  York,  i  Hilt.  fl6. 

Ttie  fall  of  a  building  while  being  remodeled  by 
aooutractor.  which  Is  due  to  a  defeot  laauold 
wall  whicb  be  was  ordered  to  renders  th« 
owner  liable.  Hwner  v.  Hlobtdson,  U  Ho.  SXX 

14L.  a  A. 


front  end  of  it,  each  of  which  extended  along 
the  end  about  13  feet  and  out  into  the  sidewalk 
3  or  4  feet,  over  which  it  was  their  intention  to 
place  iron  gratings,  and  that,  bv  reason  of  their 
neglecting  to  sofflciently  guard  these  boles,  be 
fell  into  QDe  of  them,  and  was  injored-  Tbis 
the  defendants  denied.  They  did  not.  how- 
ever, attempt  to  conlrovwt  tJie  fact  that  tbe 
openin;^  had  been  left,  into  which  plunlifl 
bad  fallen,  but,  without  pleading  that  the 
bnlldlng  was  being  constructed  by  an  inde- 
pendent contractor,  sought  to  ground  their  de- 
fense upon  that  drcumstanoe,  by  requeuing 
tfaeisslruction  now  under  constaenitloD.  The 
only  contract respectingtbebuildiog or ita COB* 
struction  disclosed  by  the  record  is  one  put  In 
evidence  by  tbe  plaintiff,  and  which  reads  as 
follows:  "The  agreement  between  Wm. 
Whalen  &  Cbas.  Stegkemper,  first  party,  and 
John  Oawoe  &  Sons,  second  party,  wltneas- 
cth:  That  the  apeclflcation  and  pfaos  signed 
by  parties,  and  every  clause  tlieteof,  is  made 
a  part  of  tbis  agreement^  and  said  aeoood  party 
hereby  agrees  to  begin  as  soon  as  possible  afl£r 
July  1,  1888,  and  to  do,  perform,  finish,  and 
complete,  in  tbe  manner  uerein  slated,  all  tbe 
work  set  forth  and  referred  tn  In  said  sp^flc*- 


Ihe  owner,  and  not  the  ooatraotor.ia  Ifafcle  for 
the  falling  of  a  wall.  wUdi  Is  due  to  Impropw 
plansand  spedfloationa,  lancaatev  r.Cooneotieut 
Hut.I«InaOO.10West.Bep.40a,tt  Ho.m. 

Sffeet     (ttitv  ^^^'"'^^^^^l^^^'^  ^  rtspcet  to 

The  omission  to  perform  a  statutory  duty  is  not 
excused  by  oontraotlng  with  another  to  do  ft. 
OrarT.Pnllen.ML.  J. Q.B.8B9;  WeN Bidtiw  Jt  O. 
B.Oo.T.Wakotldd  Local  Bd.ffJ      J.  SI.  C 
Houston  ft  Q.  T.  ST.  O.  B.  Co.  t.  Xeador.  SO  Ite.  17. 

Tbis  applies  to  the  fatluro  of  a  contractw  prop- 
erly to  fill  up  a  dralndug  by  him.  Gray  T.  PuQeo, 
aipra. 

Xhe  ''person  eausbig*^  an  excavation  to  be  made 
near  a  wall  on  adjoining  land,  who  Is  by  statute 

required  to  preserve  the  wall  from  Injury,  cannot 
eeoape  ItabUity  for  failure  to  do  so  by  ennloying 
an  independent  contractor.  Dorrlty  r.  Aspp.  7i 

s.Y.m. 

This  principle  also  applies  to  tbe  duty  of  a  nfl> 
road  company  as  to  fenoes  and  stock  guards. 
Houston  &  a.  T.  M.  Q.  B.  Co.  v.  Ueador.  fiO  Tex.  H; 
Bockf ord.  B.  L  *  St.  L.  B.  Co.  T.  Hefiin,  06  HL  SSlc 
Chicago,  St.  1*.  &  F.  U.  L.  H.  CoJa.  JCoGartby,  40  lU. 
885;  tiardner  v.  Smith.  7  Hich.  418. 71  Ana.  Dec  TO, 

Also  to  the  failureof  a  railroad  company  to  make 
good  tbe  damage  to  a  road  In  ttte  ooustnioiloa  o< 
a  railway,  attbough  the  damage  was  done  br  • 
contractor.  HTest  BUUdk  *  G.  B.  Go.  t.  WakoAaM 
Looal  Bd.  88  L.  J.  H.  a  Hi. 

For  n^gence  in  respect  to  keeping  up  oertalit 
barriers  aoroM  a  highway  for  ttie  proteefftD  of 
traveleia  on  tbe  part  of  workmen  enplorea  uy  « 
contractor  to  buUd  a  portion  of  a  railroad  umAer 
dtreotioA  of  tiM  corpotattoo,  the  corporation  la 
liable.  LoweU  v.  Boston  *  u  U.  Corp.  n  Plofc.  M. 
8i  Am.  Dec  38. 

Thel«BC>eeof  aside  tack  la  reapomfbta  to  tha 
railroad  oompanyfor  a  oollliiOB  of  a  train  wMi 
oaM  on  the  side  track  whicb  is  doe  to  tbe  aogh- 
geoce  of  a  ttabrd  person.  i^  Is  tmloadlBK  tba  aam 
under  a  oootraot;  lloBtcomary  Saa  1^  Ooh  w. 
MonlRomevr  *  B.  B.  Oo. «  Ala.  SHL 

Tbe  duty  of  a  landlord  to  ptoteet  tb«  voods  of 
tenants  w^ilepatttog  a  aew  roof  on  the  butMinc 
Is  net  avoMed  bgr  raiptoytawa  oontntw  to  do  tka 
work,  although  ttaedamacefeaoHa  liomttnDflC* 
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tc,  la  ninety  dsys  from  commescement, 
!Cond  parly  further  agrees  to  fuTDisb  all 
iterial  necessary  to  tbe  complelion  of  said 
as  set  forth  Id  said  apeciflcation,  etc. 
rst  party  agrees  lo  pay  said  second  party 
d  work  at  the  rate  of  aeven^-flre  per 
IS  tbe  work  progresses;  six  thoQsuid 
landred  and  fifty  dollars  beiog  paid  by 
le  said  woric  isflninhed,  and  the  balance, 
lusnnd  two  huodredand  fifty doltaia,  to 
in  monthly  installmenta,  and  la  not 
]Bn  ten  months  from  the  ooropletion  of 
irk.  If  any  alteration  of  or  addition  to 
llding.  or  aay  part  thereof,  should  be 
1  bv  said  flrst  party,  such  alteration  or 
1  Mall  be  eatimated  at  the  rate  of  ($10) 
arsper  Ihousand  for  brick- work,  and 
three  dollars  and  twenty-five  cents  per 
yr  slone>work,  both  laid  and  completed 
'.t  Dsed.  All  other  parts  at  tbe  same 
.his  contract  price,  |9,000,  is  Ijased  on. 
by  such  alteration  or  addition  any  work 
1  Id  said  spedflcatlon,  etc.  Is  not  done, 
:e  of  aach  work  shall  be  deducted  from 
e  agreed  to  be  paid  for  tbe  whole,  and 
d  in  Uke  manner  as  last  mentioned, 
ood  party  sliall  dismiss  any  bands  em* 


ployed  by  him  in  said  work  wbeneret*  said  first 
party  shall  so  direct,  and  give  a  substantial 
reason  for.  In  witness  whereof  the  said  par- 
ties have  hereunto  set  their  bands  and  seala  this 
OfteenUi  day  of  February.  A.  D.  1888.  (In- 
sertion made  before  tigniiig.)  William  Wbal- 
en.   C.  Btegkemper.   StAn  Qawoe  ft  Sons." 

Under  the  speciflcatloos  referred  to  in  the 
contract,  it  was  the  duty  of  the  contractors  to 
furnish  materinls  for  and  perform  Mily  that 
part  of  tbe  work  of  construction  that  is  usually 
dose  by  masoos  and  plasterers.  With  the  ex-, 
cavation.  the  wood-work,  painting,  plumbing, 
etc.  th^bad  oothlng  to  do.  There  la  some 
evidence  tending  to  prove  that  the  wood-work 
was  also  under  contract,  but  to  whom,  and  upon 
what  terms,  the  record  Is  silent.  Ajs  respects 
tbe  balance  of  the  work,  including  tbe  makiog 
of  tbe  excavations  for  cellars,  arms,  and  coal 
vaults,  there  is  no  evidence  tending  to  show 
that  it  was  performed  under  the  direction  or 
oon^  of  anyone  except  tbe  defendaata  them- 
selves.  It  is  true  that  tbe  contractors,  Gawne 
&  Sods,  took  a  portion  of  tbe  earth  from  the 
excavation  and  used  it  in  rauking  mortar  for 
iheir  work  on  tbe  building,  it  appearing  lo 
contain  a  Bufflcient  proportion  of  aand  for  that 


f  the  latter.  8ulKtMuAerT.]»okle,aHoir. 


Ion  of  (Mt  prtnHpte  aa  to  duty  to  mu- 

ntetpcMtiea. 

lolpal  corporation  Is  not  relieved  from 
«r  fklbire  to  iterfonn  a  doty  spedfioallr 
open  It  beoaose  the  work  is  neglected  by 
I  New  Yorkv.  Funse,  aHilI.eu; 
T  of  a  otty  to  keop  streetssofe  for  travel* 
t  BToUled  br  making- a  oootraet  lOr  im- 
its.  It  taobnivedTfUi  tbe  negligence  of 
lotom  In  leAvlnir  a  pile  of  sand  on  a  tide- 
lehvllle  V.  Brown,  ft  Helsk.  1. 
y  of  a  miulolpa)  corporatfon  to  keep  Its 
Bafeoondltton  fortnvel  hr  proper  V^ta 
la  at  nlgftt  aroond  an  excavation  cannot 
m  hf  m  oontraot  tor  Aotog  the  work. 
7Hca.  17  N.  T.  101,  Tt  Am.  Deo.  187^  BaItU 
DoiumU,  08  Hd.  110;  DreaaeU  v.  Kingston, 
& 

be  doctrine  of  a  nuiJorftrottiieaaalBlons 

the  majority  to  not  targe. 

»1  cases  it  has  been  eppUed  to  ezoava- 

maktair  a  aewer.  Springfield  v.  La 
tU.  mt  Savannah  ▼.TaMnn-.ttOa.SU; 
WheeUiv,  19  W.Ta.  8tB, «  Am.  Rep.  Wt. 
:  Mime  is  true  although  tbe  dty  was  re- 
et  the  contract  to  tbe  lowest  biddef  and 
ot  Imposed  on  him  tbe  duty  to  keep  such 
I  suarded.  Detroit  v.  Corey.  >  MIeb.  165, 
sc.  78.   Contra.  Erie  v.  OiulUnB,  85  Fa. 

Rep.  64S. 

izBot  conflict  with  the  above  dedstoaa 
hold  that  tbe  negligence  of  a  contractor 
a  sower  excavation  bt  a  street  without 
larda  at  nlgbt  Is  not  chargeable  to  the 
tie  V.  attcramento,  IB  Oal.  3U;  Barry  v. 
r  Mo.  m;  Fainter  r.  Pttttburgta,  «  Fa. 

Ion  in  the  last  case  does  not  touch  upon 
-«r  of  ^e  munletpall^  or  Its  obUgatton 
streeta  In  safe  condition, 
case  applies  tbe  same  doctrine  to  tbe 
t  txmtraotoror  bis  servants,  while  grad- 
,  In  omitthig  to  place  a  Hgbt  or  a  xaU- 
ceavmtfon,  and  boUs  that  tbe  dtr  to  not 
ICS  -r.  San  nranolsoo,  t  CaL  SCS,  65  Am.' 
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A  mere  contract  to  grade  a  street  does  not  of  lU 
self  Imply  an  agreemCDt  by  tbe  contractor  to  con* 
Btmot  bairlon  aronnd  exca  rations  so  as  to  relieve 
the  city  from  liability  to  keep  the  street  mte. 
Buffalo  V.  Halloway,  7  N.  T.  483,  SI  Am.  Dec  llfip; 
SfFaul  T.  Settz,  8  Hlnn.  9H,  74  Am.  Deo.  7S&  >liiesa 
two  cases  seem  to  be  tbe  only  ones  on  the  point 
Their  correctness  to  questioned  by  DlUon  In  fata 
work  on  Municipal  Corporattous, 

A  city  to  Itoble  for  the  negllgenoe  of  Its  contract- 
or In  Calling  to  guard  an  excavation  fn  a  atreet 
made  for  a  cfetem.  Clrolevllle  v.  Nendlog,  41  Ohio 
St.4flB. 

Tbe  act  of  one  who  has  taken  a  contract  from  A 
city  to  grade  a  street  in  throwing  dirt,  eta,  on  an 
adjoining  lot  will  not  render  tha  city  Uabte.  Beed 
V.  Altogbray.  TVFa.  800i 

But  the  element  of  duty  to  the  public  to  not  hsre 
involved. 

An  arramrement  between  a  city  and  anotbet 
party,  by  which  tbe  latter  to  bound  to  keep  a  street 
in  good  condition,  does  not  relieve  the  city  froin 
ItabiUty.  Blake  V.  Bt  Louis,  40  Ho.  SaS. 

A  municipal  corporation  tonot  liable  for  the  neg- 
ligence of  tiie  owner  of  premises  In  leaving  an  ex- 
oavatlon  unguarded  white  contunotfng  a  sldewallt 
whteh  he  to  ordered  to  make,  aa  the  duty  to  charged 
npoD  him  by  law  aud  be  to  not  an  agentselected  by 
the tnuQlcliwJlty.  i)ooI^v.BulUvan,ll WestBep. 
818, 112  Ind.  4U. 

So,  forne«llgence  of  acmtractor  while  changimt 
aldewalks  to  conform  to  an  establtohed  grade,  i^ 
leaving  over  night  a  step  about  fifteen  Inches  be- 
tween tbe  portion  changed  and  tbeadjolnlng  walk, 
a  vUlage  to  not  llahie  wbere  be  was  engaged  by  the 
abutting  owner.  Sweet  v.  QloveravlUe,  IS  Hun, 
8CB. 

For  allowing  tbe  continuance  of  a  defeoUve  con- 
dition of  a  atreet  left  unfintebed  on  tbe  discharge  of 
a  contractor  a  city  to  llalile.  Houston  r.  Issacks,  8^ 
Tex.U<. 

For  ezoavatloas  made  by  a  oontraotor  In  gradhig 
streets,  and  wlilch  are  left  for  a  series  of  years  after 
he  abandons  the  work  before  the  ol^  complot«B  It. 
the  city  to  Itoble.  Vogd  v.  Mew  Tork, «  N.  Y.  10„ 
MAin.ltep.8U. 

fTork  evtuUtuHitg  a  amiMiue. 
nie  two  oaaes  tost  oUed  above  hiay*  perhaps  be 
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pQTpoae;  bot  this  was  done  for  tbeir  owd  con- 
veDteore.  by  coDseot  of  defendante,  and  with- 
out ahj  eontractual  obligatioD  on  tbe  part  of 
OAwoe&SoDBto  do  so.  Ai  exatnioarion  of 
the  contract  between  Gawne  &  Sons  and  tbc 
defendante  will  diaclase  that  it  contains  do 
stipulation  gtvinff  to  those  contractora  the  oc- 
cupancy, possession,  or  control  of  tbe  prem- 
Ises;  not  does  tbe  record  disclose  any  other 
eridenre  lending  to  show  they  had,  or  were 
eniiiled  to  bave.  such  occupancy,  possession, 
find  controL  On  the  contrary,  the  undisputed 
tesllm  ny  oa  both  sides  shows  Ibat  in  fact 
they  did  not  faavs  such  occupancy,  posses- 
sion, and  coDiroI;  for  the  worlt  of  making  tbe 
excavation,  as  well  as  tbe  carpenter's  work, 
was  in  pmCTtiss  cootemporaneously  with  that 
of  Qawne  ft  Sons,  under  tbeir  contract, — every 
part  of  the  work  of  coustruction  being  pressed 
forward  simnllaneonsly,  or  as  neany  to  as 
was  pmcticahle  Then  was,  tberefim.  no  ev- 
idence tending  to  {Wove  the  stale  of  liseta  a»- 
sumed  In  the  rejected  InstructloD,  and  it  ms 


properly  rejected.  It  was  an  abstract  pmpo- 
sidoD  of  law,  snd,  however  sound,  riiould  not 
have  been  glveii  to  tbe  Jary.  Lemia  v.  fileti, 
4  Ohio.  8tf»;  Letinatom  r.t.^M.  Imm.  Cq.  v. 
Finer,  16  Ohio,  SStt;  Steward  t.  SvuAard,  17 
Ohio,  400:  Tney  t.  Cbnf.  3  Obto  St.  481; 
medattd,  C,  it  C.  B.  Oo.  v.  OrmeUrd,  94  OUo 
Sc.  881;  OarUate  v.  Fotter.  10  Ohio  St  IW; 
Oaiiakaa  v.  SMe,  91  Ohio  St.  800. 

2.  Tbe  defendants  in  tbe  court  of  eoaamoo 
pleas  excepted  to  the  f<dlowiog  portton  of  tbe 
charge  of  that  court:  "I  mean  to  be  UDder- 
stood  bytfaejory  to  snr  that  U  these  defend- 
ants, f<H- the  purpose  of  ooDStructtngtbiaUoiA 
of  buildings,  removed,  either  by  themadresor 
by  anybody  else,— if  they  caused  to  be  removed 
— this  sidewalk,  and  made  tfats  exmvaiioo 
and  opened  this  bole  Into  which  the  plaintiff 
fell,  it  is  the  da^  of  the  defendania.  dotog 
that  by  thenuetrea  or  by  their  agcots.  by  tb£ 
indmodent  oonlncton,  or  in  any  oUicr  way, 
—it  IS  their  enterprise;  thc^  are  doin^  it  for 
thdr  beoefit.^t  is  their  dnty  to  oae  otdiDaiy 


Bustaloerl  equallr  well  under  tbe  doctrine  of  ma- 
nloipal  dut7  SB  to  streets  or  tliat  as  to  nnlasooe. 

One  wlio  aoeeiita  work  wUeh,  attbougli  n«  In  its 
nature  a  nuisanoe.  has  become  so  br  reason  of  tbe 

muioer  In  wbich  it  is  done,  becomes  at  once  re- 
qMDSibte  for  It  altbougb  it  vas  done  by  a  ooutraot- 
or.  VoRelT.NewTork.teN.Y.10,UAm.Be|>. 

m. 

Wbeever  direets  tbe  dolnff  of  an  aet  which  whoi 
done  fia  be  tbe  creaitoo  of  a  nuisaooe  will  be  per- 
bobbUt  responsible  for  a  apeoial  Injury  resulting 
tberefiomtoatUnlpen(Hi.evea  If  tbe  act  Is  per- 
formed br  an  independent  ennttaotor.  Kinv  v. 
New  York  Cent,  ft  H.  R.  B.  Oo.  06  N.  r.  US,  a  Am. 
Rep.  37;  Bensen  v.  Suarei.  28  How.  Pr.  611. 

A  olty  belug  lliblp  for  DutsRDoea  and  obstruotloiis 
In  streets  Is  liable  for  damases  to  a  person  from 
water  which  In  ttms  of  ram  flows  back  Into  hie 
buUdlnff  on  aoooant  of  a  pile  of  scones  and  mate- 
rials nesrlloeatly  left  by  a  oontnwtor  in  a  street 
autter  while  enffaffed  in  pevlnfftbestteel.  Oneln- 
naUiv.  Atone,  fi  Ohio  St.  as. 

The  owner  (4  a  dangerous  buOdlnffoannot  esoape 
UablHty  tar  Injofles  caused  br  Its  fall  by  cootraot- 
iiiij  wl^  another  peison  to  remove  ft  where  It  falls 
while  (be  latter  is  attempting  by  ordinary  and 
careful  methods  to  perform  the  work.  Bngel  v. 
AirelM  Ctub,  SB  Hun.  508. 

Uat^ty  «f  tbe  owner  for  fnjory  done  by  tbe 
failing  of  a  roof  from  a  Irailding  adjoining  a  bifrfa- 
way  becauAe  it  was  not  well  buUt  cannot  be  arolded 
on  the  ground  that  he  employed  an  faidepeadeot 
oOQtiactor  to  furnish  the  material  and  perform  the 
work.  WllUnsoo  v.  Detroit  Steel  ftSprlng  Vorka, 

AlthouKb  the  owner  of  a  buOding  is  not  liable  for 
the  negligence  of  a  contractor  In  erecting  it,  yet  If 
a  wall  in  tbe  course  of  erection  Is  so  dangerous  aa 
to  constitute  a  nuisanoe  lie  Is  liable  for  tbe  conse- 
quences. DeFord  v.  State,  30  Ud.  149; 

For  Injury  caused  by  the  fall  of  a  defective  and 
unsafe  wall  after  it  has  been  completed  and  ac- 
cepted, tbe  owner  Is  liable  even  If  it  was  caused  by 
tbe  negligence  of  an  independent  contractor  wbo 
built  Uie  wall.  Gorham  v.  Oross,  IS  Mass.  38 
Am.  Rep.  ZSL 

For  a  n  ulaanoe  created  by  mllroad  ootitractots  by 
permitting  filth  from  a  camp  of  ooDvlcta  employed 
as  laborers  to  accumulate  near  a  dwelling  and  tbe 
formatiob  of  a  pond  near  by  by  '>w"nilng  up  a 
stream  without  a  sufBclent  outlet,  the  railroad 
company  la  not  Uabl&  Atlanta  *F.R.Oo.y.  Kim- 
berly  <Ga.)  A|>ril  U.  UOU 

14  L.  a  A. 


For  damages  to  a  ttiird  person  fn»n  fire  oaosed  by 
a  dsCeot  tn  a  nUl  used  a  eontiaetor  In  dokic 
worir  for  the  owner,  whlok  defect  nxMedwhea  tbe 
oootraotor  took  possession,  tbe  owner  is  MsMa. 
Whitney  v.  ClWord,  «  Wis.  UB,  «  Am.  BevclNL 
See  also,  as  to  nulaanoe,  HoUna  v.  MeKloniSb  anil 
Hatheny  v.  WolffB.  aupra. 

Work  done  imder  /ratteMse,  permU  or  Ifcciiae. 

A  nalll  oompany  wUob  nndera  llnfBieiifiiwiaiMj 
has  bulls  a  fallroad  track  tor  tbe  side  paipeaeef 
rMnoTinc  Ha  om  betght  la  liabia  inr  tbe  assK- 
geoceoCatailroad  eompany'S  setvante  while  mor- 
Ina  can  on  mob  track.  IfcWlUasm  T.  Dattnifc 
Cent.  HillB  Oo.  81  HhA-Sn. 

AstreetiaOway  oompany, for  wUA an ann**- 
tlonls  made  la  a  street  tn  eousinietliigtbaioa* 
under  a  penstt  tottMOoaspaay.lsllaUefordBB- 
ases  ton  parson  ttlUnir  Into  the  amavatlon  beeauaa 
cC  the  ooatnotor^  negUgeoee  in  faHina  |»upa»ty 
toguardlt.  Woodnoan v.lleCsop(dltanB.Oe.4L. 
&  A.SUtl«Xaai.m 

One  bavhv  a  Ifoense  so  laeumber  a  street  tor  An 
purpose  of  fUllngan  loe-bouse  eaonot  cseape  HabB- 
Ity  for  unlawfully  otwtroottng  the  stseet  tv  lea vli« 
a  pile  of  ioe  oovered  wHb  snow  ta  MM  street  wttkowt 
Ushis  or  signals,  wheretor  »  tntveler  Is  Injwnd  In 
tbe  eveainf  ,  oo  tbe  gnmnd  that  It  waa  so  lett  by 
mdependentcontraotor.  Darataetter  r.Sloyaa- 
haa,S7  Hlcb.ias. 

But  persons  having  a  rlgbt  to  excavate  a  street 
for  a  sower  are  not  liable  for  tbe  ae^iaeoee  at 
oontftsctots  employed  to  do  tbe  wosk  ta  tailing  to 
guard  the  excavation  properly  at  nl^it.  Blake  t. 
fVrris.  5  N.  T.  48,  U  Am.  Dee.  SOL 

A  water-works  oompany  Is  liable  tor  tbe  osgb- 
Rwoeof  wotkmenemployiadlvoootiMtofnfai  hr- 
tng  pipes  through  the  streets  of  a  dty.  Matlbuna 
V.  W43st  London  Water  Works  Co.  S  Oampb.  4IE. 

The  report  of  this  case  ia  said,  lo  Ovevtoo 
Freeman,  11  C.  B.  872,  to  be  anaatMsotaey.  Tbe 
deolaloo  may  perhaps  rest  on  tbe  spaeial  peMlesw 
of  the  water- works  company,  but  ft  ean  bartftr  ba 
reconciled  with  Blake  v.  Fenis,  mtpm. 

A  oonwratlon  authorised  to  brUge  a  rlvsr  is  ttB> 
ble  for  the  act  of  a  oontraotor  lo  detaining  a  vosscl 
longer  than  the  law  allows.  Hole  v.filltlBtlKMifaa 
A  S.  B.  Go.  8  Hurlst.  *  N. «. 

Ttala  case,  like  a  great  many  later  ones,  distl»- 
gulsbes  tietween  mischief  collateral  to  and  that 
wblob  resulu  directly  from  the  act  which  a  eoa- 
traotor  Is  employed  to  do.and  sopsfhapstapste- 
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:  to  see  that  it  is  gnarded  ftnd  protected  br 
use  of  snch  ordiaary  eare  aa  meo  of  ordi- 
f  pnxdeoce  are  accustomed  to  employ  In 
I  kind  of  enterpriae.  It  is  no  defenae  for 
m  to  say  that  the  work  was  being  done  by 
indepeDdent  contractor."  This  iaalractioo 
s  down  the  rule,  tbat  if  the  defendants,  "bj 
IT  independent  contractors,"  removed  the 
ewAlk,  Hnd  made  the  eicavation  Into  which 
:  platnllff  fell,  it  was  their  duty  to  use  or- 
lary  care  to  see  that  It  was  guarded  and 
>tccted.  If  a  construction  as  broad  as  the 
if^iidffe  used  will  warrant  should  be  giren 
this  instruction,  it  must  be  held  to  lay  down 
i  rale  that  if  tbe  plan  of  the  biiildtng  made 
cessary  an  excavation  in  the  adjoining  side- 
klk  the  defendants  could  not  have  ezonerat- 
themselves  frofti  the  duty  of  exerdsing 
dinary  care  in  guarding  tbe  excavation  after 
was  made,  even  by  an  agreement  wllb  an 
dependent  contractor,  providing  that  tbe 
Iter  abonld  fumifih  all  of  tbe  material  and 
>rforai  all  the  work,  including  the  excavation, 
ecessary  to  its  construction,  and  have  the  sole 
scupancy  and  control  of  the  premises  while 


performing  the  contract.  Tbe  rale  thus  broad- 
ly stated  directly  contrbvenes  the  doctrine  of 
Clark  T.  FVs,  8  Ohio  St.  868, 7S  Am.  Dec.  S90, 
and  cannot  be  maintained  wllboat  overruling 
that  case.  If.  however,  this  Innguage  of  tbe 
learned  judge  should  be  taken  In  a  more  restrict- 
ed sense,  and  as  designed  to  declare  that  one  in- 
tending to  coDstnict  a  building  on  a  plan  that 
requires  an  excavation  to  be  made  in  the  ad- 
jacent public  sidewalk  cannot  divide  the  work 
of  constructfoo,  and  let  to  an  independent  con- 
tractor the  work  of  excavating  only,  and  there- 
by shift  from  himself  to  such  contractor  tbe 
duty  of  guardinEtbe  excavation  while  it  was 
being  made,  or  uierwards,  then  tbe  principle 
underlying  the  instruction  does  not  necessarily 
conflict  with  the  doctrine  of  Clark  v.  Fry, 
wupra,  provided  the  doctrine  of  that  case  is  to 
be  strictly  limited  to  tbe  facts  upon  which  it 
was  announced;  and  the  tendency  of  this  court 
in  that  direction  Is  perhaps  to  bo  fairly  indi- 
cated from  the  decision  in  the  case  of  Ohio  8. 
R.  Go.  v.  Morey,  47  Ohio  St.  807,  7  L.  R.  A.  710. 
There  is  much  innate  justice  tn  a  rule  of  law 
that  declines  to  permit  one  who  causes  work 


iple  It  belongs  with  tbe  oases  mpra  as  to  dlreot  re- 

iilt  of  oontraot. 

Tbe  ocMilzaolor  of  a  railroad  compenj  terevarded 
B  Its  servant  00  tsr  as  he  exercises  a  obsneved 
trtvUece  or  power  of  tbe  compaar'  West  v.  8t. 
It.  Louis,  V.  ft  T.H.R.  00.18  III  KMC 

For  trespaasea  by  railroad  oontraotors  on  ^and 
vhtob  the;  enter  for  tbe  purpoee  of  buUdtoKtbe 
"oad  thereoo  the  ntUnwd  company  is  liable. 
Hookford.  U.L*  8t.L.R0o.  V.  Wella,  M  lU.a». 

I^UA  for  trrapaim  Id  ratertog  upon  land  and 
cutXlnflT  dltobes  and  thmwlncr  up  embankments 
thereon  In  tbe  oonstruotion  of  arallroad  under  tbe 
franobisa  of  a  railroad  oomiianr.  tbeoompanr  Is  11- 
abteaUhoni^  the  work  la  done  ivooDtraeCoi&  ft. 
I«uIb4GL  B.O>.  V.  JDrenoan,  SB  Ul.  App.ML 

And  a  nUroad  oompaor  is  liable  for  tbe  acts  of 
a  ooQtractor  In  taklnir  stone  and  dtswinr  tbem 
aeroas  a  person^  iwemlaes  In  tin  exercise  of  tbe 
rlabtof  emlneot  domam  onthe  ■roHod  ikataoeh 
actaaretboaeotan  age&L  Termoot  Oeot.  R.  Oo. 
V.  Baxter,  88  Tt  805. 

But  for  trespasses  by  sub-contraetors  In  oon- 
Btmottaiva  railroad,  whliA  were  not  the  natural 
result  of  tbe  W(^  ooatiaoCed  to  be  done,  a  railroad 
coapanr  li  not  liable.  Baton  v.  Bumpean  *  N.  R. 
Co. »  He.  690. 8  Am.  Rep.  m 

Thug  for  acta  of  8U  b-  con  tract  ors  In  tbrowlng 
down  feaoiBoo  and  oC  tile  rlffbtof  warwblleen- 
■aied  In  ooasiEucUiv  a  lafiniad,  the  iKOroad  cmn- 
panjt  Is  not  lable.  unless  the  aoti  were  done  l>r  Its 
direction.  8t  Louis,  A.  *  T.  R.  Co.  v.  Knf>tt,  U 
Ark.tt4. 

A  railroad  oompaoy  Is  not  liable  for  tbe  aots  of  a 
CQotnctor  In  pDlnir  waste  dirt  upon  ariMe  lands 
wbloh  the  road  has  bultt.  Hughes  v.  ClDOlnnatl& 
B.R.0ltll0Mo8t.«L 

iDjnrr  to  the  enpIo3r6  of  a  eontraotor  while 
woiMntf  ena  vaDHMMlfralKbt-house,  oaused  br  the 
MWofa  pohsQous  mmare  oa  tbe  Umbers  to  pre- 
serve tbeai,  does  not  render  the  railroad  ooraiMnr 
IfatUe.  West  V.  Bt  Louis.  V.  *  T.  H.  R.O0. 88 IIL 
Ufl. 

For  dsnaics  to  odMnlngland.  oaused  by  cutttnr 
doim  a  itnet  In  grading  a  raUzood  therein,  tbe 
oompaor  cannot  esoape  UabUl^  on  the  gronnd 
tbsttbeworkwaSdonebya  sub- contractor.  Ala- 
bMoall.lLOi>.  V,  wllHams  (Ala.1  April  I^  18Cn. 

AiaflKMaeompaojrpernoHted  to  Interfere  wltb 
a  Wfhwijr  tn  baUdtnr  IM  road  cannot  nvoU  lt«t^ 
trtapnteottrnwliM  ttereeo  «rMiiaoinff  proper 
ULRA. 


barriers  at  an  excavation  hr  emptorlnr  a  eontraot- 
or to  do  the  worlE.  Veozie  v.  Penobeoot  R.  Go. 
He.m. 

A  railroad  company  Is  not  liable  for  the  neglt* 
genee  of  a  oontraotor  In  operatinjr  a  portid>le 
steam  enghie  near  a  highway  to  pomp  water  out 
sf  the  way  of  an  excavation.  Wabaab,  St.  L.  ft  P. 
K.  Co.  V.  nurer,  •  WaaL  Hep.  SB,  Ul  lod.  MS,  ao 
Am.Kcp.IM. 

A  wrungful  ai^raiwtetlon  of  land  by  an  Inde- 
pendent oontraotor  will  reader  a  railroad  company 
liable  If  It  has  adopted  his  acta.  BloomHeld  R.  Ca 
V.  Grace.  U  West.  R^.  808,  112  Ind.  188.  This  la 
okarly  an  act  done  In  exercise  of  the  special  power 
or  fnuwtalsa  of  tiio  oompany. 

VOr  the  sanereoMiD  anapproprlatlon  by  railroad 
contractors  of  timber  from  an  adjoining  land  to 
build  a  raUroad  renders  the  oompany  liable.  Hlnde 
V.  Wabash  Nav.  Oo.  U  IlL  O;  Lesber  v.  Wabash 
Nav.  Oo.  14  lU.     M  Am.  Deo.  4H. 

YoT  negUgence  In  the  running  of  a  oonstmotlon 
train  by  a  contractor  tHiUdlnir  a  railroad,  wherc^ 
one  of  tali  employis  Is  killed  or  Injured,  the  rail- 
road oompany  Is  not  UaMe.  Hlller  V.  Htoneaotaft 
N.  W.  R.O0. 78  Iowa.6IX^  Rome  ft  D.  R.  Oo.  v.  Chas- 
teen,  88  Ala.  on;  Powell  V.  Oonstnwtkio  Co.  88  Tenn . 
flOt 

But  n  would  be  others  lie  In  respect  to  third  per- 
sona tojured  toy  aagllgeooe  of  the  oontraotor  If  be 
waaoarrytogftelgtat  or  peaMngen  even  irittiout 
the  consent  of  tbe  oompany.  Beaw  ft  IX  B.  Oo.  v. 
C3tas(een,88Ala.an. 

A  railroad  company  ia  liable  for  tbe  negUgence 
of  partiea  operating  a  train  on  Ito  road  for  their 
own  tienefit  lUlaois  Cent.  B.  Oo.  v,  7lnnlgan,]n 

For  damages  by  contractors  building  a  railroad 
In  negligently  running  a  train  over  cattle,  tbeoom- 
pony  from  which  the  right  to  run  tbe  train  was 
derived  Is  HaUe.  Ciilciigo,  R.  X.  ft  P.  B.  Oo.  v. 
Whipple,  n  m.  100. 

Bo  «nder  ascatute  wMofa  makes  ttHaMe  for  tralda 
m  by  *otber  perfleni.o  Huey  v.  Indteoapohs  ft 
V.R.Oo.4frInd.ant 

Tn  waveot  oonfltot  with  tiiese  cases  H  a  Ifebnu- 
fea'deoislon  tbat  a  railroad  oompany  to  not  ItUtle 
for  Inlnry  to  a  eblid  on  the  track  oansed  by  a  train 
owned  and  operated  by  a  otmtraotor  tn  tmltdlng 
tbOKNHl.  lleyerT.HMlaodPae.&Ob.2ireb.8t». 

^  .       •  aA.lL  J 
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to  be  doue,  tbe  pei^formance  of  which  though 
not  necessarily  iDjuriouB  to  the  persons  or 
property  of  others,  yet  necesaarily  creates  con- 
ditioDs  iaimical  to  their  safely,  to  exooenite 
himself  from  all  towards  those  whom  he 
has  thus  exposed  to  danger.  As  already  shown 
lo  this  opinioD.  however,  there  Is  no  evidcace 
In  tbe  record  teodiog  to  prove  that  a  contract 
was  made,  letting  (o  ao  independent  contract- 
or either  (he  entire  work  of  coastructing  tbe 
buildiDK,  or  that  of  maliiag  the  excavation 
only.  So  tbe  propositions  of  the  charge,  if 
they  are  fairly  inferable  from  the  language 
used,  denying  the  sulDciency  of  such  contracts 
to  exonerate  the  defeodants  from  liability,  are 
abstract,  and,  if  erroneous,  would  not  warrant 
a  reversal  of  the  judgment  of  the  court  of 
common  pleas,  unless  clearly  misleading  in 
their  character.  French  v.  Millard,  3  Ohio  St. 
44:  Schneider  v.  Boder.  31  Ohio  St.  98.  It  is 
not  easy  to  perceive  how  the  jury  in  this,  case 
could  have  been  misled  by  a  statement  to  them 
that  the  defendant  could  not  exonerate  himself 
from  liability  to  the  plaintiff  by  letting  the  ex- 
cavation alone,,  <jT  tbe  entire  work,  to  an  inde- 
pendent contractor,  when  no  such  contract  had 
been  either  pleaded  or  proved.  If  this  charge 
is  to  be  construed  as  laying  down  tbe  rule 
that  if  the  defradants  themselves  had  made 
the  excavaUon,  and  thtis  made  a  hole  la  the 
public  street  Into  which  travelers  in  passing 
would  prohally  fall  if  it  was  not  {woperly 
guarded,  tbey^  could  not  turn  it  over  to  a  con- 
tractor to  build  tbe  vaults  and  walls  which 
the  excavation  was  made  to  accommodate  by 
a  contract  giving  a  tempotary  occupancy 
and  control  of  the'  excavation  to  the  contractor, 
and  thus  relieve  themselves  of  further  care  in 

guarding  tbe  bole,  then  we  bold  tbe  proposl 
on  to  be  sound,  as  well  as  fairly  applicatue  to 
the  Cacti  of  the  case. 


As  already  mentioned,  the  undisputed  facts 
are  that  the  excavation  was  made  by  tbe  de- 
fendants, and  was  in  the  sidewalk  oi  a  public 
street.  It  was  dangerous,  unless  carefully 
guarded.  Tbe  defendants,  having  created  ttie 
danger,  were  bound  to  exercioe  reasonable  care 
to  protect  the  public  against  injury  on  account 
of  u.  unless  they  could  shift  that  duty  from 
themselves  to  others.  If  the  plaintiff  feU  into 
tbe  hole  and  was  injured  by  reason  of  (he 
omission  of  such  care,  the  defendants  were 
liable,  unless  they  bad  in  fact  escaped  that 
du^.  Tbe  only  evidence  from  which  it  oould 
be  claimed  they  had  accomplished  this  lesnlt 
was  tbe  fact  that  the  ooiutruction  of  tbe  coal 
vaults  and  area  walla  In  tbe  ezcavatioo  was  let 
to  iudependeot  contractors,  who  had  a  ri^ht 
to  occupy  the  excavation  fwthat  purpose  only, 
and  that  the  contractors  were  using  the  holes 
into  one  of  which  the  plaintiff  fell,  for  the 
purpose  of  mixing  and  handling  mortar  for 
their  own  convenTcnce,  to  be  ined  on  other 
parts  of  the  building.  We  do  not  think  tiiis 
was  sufficient  to  shut  from  the  defendants  tbe 
dut^  to  g^ard  an  excavation  made  by  them- 
selves. The  danger  was  of  their  own  creatioa, 
and  tbey  should  be  held  iMund  to  provide 
against  it,  and  not  allowed  to  abandon  this 
duty  to  tbe  contractor  or  bis  servanta;  or.  if 
they  did  so,  it  was  at  their  peril,  and  tberefon 
the  instruction  of  the  court,  bow  under  con- 
sideration, which  under  such  circumstances 
imposed  upon  the  defendants  tbe  obligation  of 
using  ordinary  care  in  |:u8rdiog  the  excava- 
tion, was  a  correct  expcfSitlon  of  the  law  upon 
the  sabject. 

Jwfffment  of  the  Circuit  Orwf  merted,  and 
that  of  the  common  ideas  affirmed. 


NKW  TORK  COUKT  OF  APFBAtS. 


Jb  ESTATE  OF  Cornelia  U.  STEWABT, 
Deceased. 

f-  K.T.  J 

1.  Mont^  reociTed  under  m  power  of 
app^tvent  oreatod  by  will  pa—ee 
**bj'  will**  wtthln  tbe  nNaalDK  Of  a  statute 
taxlnf  eoUatenl  Inberltaaaes. 

S.  ContlnflfenilBtereata  noder  a  power 
of  appointment  crested  by  will,  ml- 
thoosh  not  eapaJile  of  ▼alnation  at 
teata tor's  death,  may  after  they  bare 
become  Teeted  by  the  appolDtment  be  ap- 
pralsed  unde^  the  CoUateral  Inheritance  Act  of 
IStft,  1 18.  which  authorizes  the  appointment  of 
an  appraiser  "as  often  and  wbenever  occasion 
requires." 

8.  Intereet  at  0  par  cent,  laetead  ef  at 
10  per  cent.  Is  properly  decreed  frees 
the  death  of  the  teatatrix  to  tlie  close  of 
the  UUgatlon,  on  a  voUateiel  inbeiMaeee  tax 
undertbeAotof  UH^IBi^rtwoe  befoie  thee^ 


Not*.— For  noU»  M  >o  ii»  vah<Uk7  and  •oo»e  of 
statute*  Inposlng  a  ooUateealf  Inherttanoe  lex.  see 
Re  How«  <N.  Y.)  Z  L.  B.  A.  SRS;  its  Boouloe  (N.  Y.) 
12  L.  H.  A.  401. 
14  L.  R.  A. 


piratlOD  of  eighteen  mmrtha  aftw  Om  death  at 
the  testatrix  prooeedfugi  to  revoke  the  probata 
of  the  will  were  besnn. 

(Harcb  1,  USSJ 

CROSS-APPEALS  from  an  order  of  tbe 
Qeoeral  Term  of  the  Supreme  Court.  First 
Deparimeot,  revetsing  In  pvt  and  affirming  In 
part  an  order  of  tbe  surrogate  of  tbe  County 
of  New  York  fixing  the  amount  of  collsleral 
inheritance  tax  to  be  paid  bv  Charles  J.  Clinch 
upon  property  received  under  the  will  of  C«- 
nelia  M.  Stewart;  tbeexecutoa  of  tbe  Stewart 
will  and  Charles  J.  Clinch  appealing  from  so 
much  of  the  order  of  tbe  General  Tmn  aa  ad- 
judged Uuit  tbe  tax  on  the  share  coming  to 
saia  ClteCh  directly  under  the  will  simuld  txar 
interest  after  the  explratioo  of  eighteen  mooibs 
from  tbe  death  of  the  testatrix  and  tbe  People 
appealing  fran  so  much  of  Uie  order  as  ad- 
fudged  Oat  the  Intereet  which  CHodi'aoquIred 
by  the  transfer  tnm  the  trustee  was  not  liable 
to  the  tax.  Afirmed  on  th»  exeeiUer'a  appeal. 
Bevmedon  tne.  ^opU'a  apKol. 
tixb  facts  are  stated  in  the  fipinioo. 
Jimn.  Horaoa  Baaaalf  and  < 
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Halabes,  Jr..  for  Charies  J.  CHnch  lAd  ^ 

Btevart  executors: 

IjDleas  there  Is  "  clear  warraot  of  the  law  " 
for  InposiDg  the  tax  on  Oincb's  posBibilltj, 
and  a  clear  metbod  proviiled  by  the  Act  for 
eHstttalnlng  Its  valne  at  decedent's  death,  the 
tax  (ivDnot  be  Itoposed.  Clinch  la  entitled  to 
the  beortt  Of  every  doubt,  because  the  tax  Is  a 
speri&l  and  not  a  general  one. 

ReEMttm,  118  N.Y.  174. 

Under  Ae  proTisloDS  of  the  law  it  is 
clear: 

(1)  That  the  tax  is  not  imposed  upon  the  es- 
tate of  Mrs.  Stewart,  bnl  only  on  the  "eletate" 
ivc^ived  under  the  will  by  tbe  benefldaiy 

Clfiich. 

m  Ume,  2  L.  R.  A.  825, 113  N.  T.  lOff;  Jte 
Cflon-  111  N.  T.  848;  Re  famar.  127  N.  Y.  1. 

(3>  TUat  the  tax  la  Impoeed  only  cm  a  bene- 
fidaiT  who  receives  an  estate  tb  possession, 
which  can  be  appraised  immediately  upon  lh6 
death  of  thd  decedent,  and  which  bas  a  clear 
market  value  at  that  time  of  at  least  $500. 

(8)  That  the  tax  1b  imposed  only  on  a  bene- 
ficiary who  receives  an  expectant  or  contingent 
estate  wbich  has  a  value  at  decedent's  death, 
such  vahie  being  ascertainable  at  that  time  by 
the  snperfnicndpnt  of  tnsuraoqe  by  tbe  use  of 
tbe  Insurante  tables. 

(4rThat  the  tax  thtis  Imposed  Is  due  and 
payable  at  decedent's  death,  and  is  Imposed 
upon  tbe  value  at  that  time  of  the  particular 
estate  received  by  each  beneficiary. 

Tbe  sun'ogate  had  no  power  to  postpone  tbe 
TalaalloD  of  Clinch's  interest  til!  the  power 
irtas  exerdsed,  January  16, 1890,  and  to  then 
Impose  a  tax  payable  on  that  day,  upon  the 
varae  on  that  day  of  the  property  received  by 
him,  when  the  Act  only  Imposes  the  tax  on 
the  valuation  of  the  Interest  at  decedent's 
deatb,  at  which  time  Clinch's  interest  bad  no 
Taliie. 

Re  Vattar,  mpra. 

CHncb's  Interest  bad  no  market  value  at 
Mri.  Btewfirt's  death,  and  could  not  be  valued 
in  the  iirethod  pointed  out  by  the  Act. 

Be  Chgtr,  111  N.  Y.  349. 

Tbe  tax  is  payable  on  tbe  value  of  tbe  inter- 
est received  at  tbe  time  of  the  death  of  tbe 
decedent,  nod  not  on  Its  value  at  the  time  tbe 
appraisement  is  finally  made. 

Laws  1887,  chap.  718,  ^  1,  3, 18;  Be  Um- 
itt'e  Estate,  32  N.  T.  S.  R.  81;  Dos  Passos, 
Collateral  Inheritance,  p.  119;  Atty-Oen.  v. 
EaH  of  Sfftoi,.  n  H.  L.  Cas.  267. 

Clin^-ba  power  to  lake  may  have  come  from 
tb6  will,  but  his  estate,  right,  or  interest  did 
not  accme  or  become  of  any  value  until  the 
exercise  of  tbe  power  on  January  16, 1890. 

Bugden.  Powers,  8tb  ed.  chap.  9,  §  3,  siibd. 
Z:  Mar(borough  v.  Godolphin,  ^  yt%.  Sr.  61; 
Bouihby  v.  $tonehmte.  Id,  612;  Jackton  v.  Da- 
wnport,  30  Johns.  537. 

'Tbe  Acts  only  apply  so  as  to  tax  such  per- 
sons as  receive  either  ( 1)  an  estate  in  possession, 
which  has  a  clear  market  value  at  decedent's 
death,  or  (3)  a  vested  expectsnr  estate  the  clear 
market  value  of  which  at  decedent's  death  can 
be  ascertained  at  that  time  by  the  methods 
pdnted  out  by  g§  2  and  13;  and  toey  have  do  ap- 
plication In  cases  of  other  expectnnt  and  con- 
tingent estates,  tach  as  tbat  received  by  Clinch, 
beoiuBe  the  Legislature  has  failed  to  provide 


any  method  tat  valuing  tbe  estates  and  fixing 
the  tax. 

Be  Coffer,  111  N.  Y.  843;  Re  McPhermn,  6 
Cent.  Rep.  781,  104  N.  Y.  806;  fle  IJopkine,  8 
Dem.  1;  Redfield.  Surrogate's  Practice,  4tbed. 
pp.  662,  588;  Re  L^eaer,  5  Dem.  184. 

Interest  should  be  charged  only  from  June 
29,  1896. 

Be  HugKei  Estate,  N.  Y.  Law  Jour.  July 
97,  1889. 

Tbe  effect  of  the  service  of  this  dtaUoo,  un- 
der tbe  provisions  of  g  2650  of  tb«  Code,  was 
to  absolutely  stay  tbe  executors  from  continu- 
ing tbe  proMedtngs  for  the  payment  of  tbe  tax; 

Intereston  ttuces  la  allowed  bnly  as  n  penalty 
for  nonpayment  when  due  (/%opfe  v.  Ptvut, 
88  Hon,  Ml,  affirmed.  117  N.  Y.  850),  and 
surely  a  penalty  should  not  be  impbsed  upon  a 
person  for  the  Nonpayment  of  a  tax  which 
another  movision  of  law,  equally  binding  upon 
him,  masra  It  impoealbl?  Wt  bii)a  td  pay  with- 
out defying  tbe  law. 

When  the  law  imposes  an  obligation  to  do  an 
act  within  a  certain  time,  and  another  provision 
of  law  prevents  the  pers<)n  frofu  doing  that  act 
during  a  portion  of  the  time,  the  period  during 
whiclT  tbe  performance  of  tbe  act  is  thus  pre- 
vented is  not  counted  as  part  bf  the  time  lim- 
ited. 

Aneonia  Brass  A  C.  Co,\.  Conner,  6  Cent. 
Rep.  408,  108  N.  Y.  602:  The  ProUetor,  76  U. 
S.  9  Wall.  687,  19  L.  ed.  812;  Brmon  v.  Hiatt, 
82  U.  8.  15  Wall.  177.  21  L.  ed.  123;  18  Am. 
&  Eng.  Eocyclop.  Law,  p.  788,  and  cases  cited, 
note  Ij  8  Bacon,  Al».  B£eeeuHon$, 

Where  k  penon  la  prcvtnted  from  paying 
tbe  prindpaf  by  any  provision  of  law,  interest 
should  not  be  allowed  during  tb6  period  tbat 
the  payment  of  the  principal  sum  Is  prohibited. 

Broim  V.  Hintt,  82  U.  8.  15  W«U.  177,  21 
L.  ed.  138;  Boare  v.  AUen.  2  U.  8. 2  Dall.  102,- 
1  L.  ed.  807;  Foxeraft  v.  NagU.  2  0.  8. 2  Dall. 
182. 1  L.  ed.  819;  1  Sedgw.  Dama^.  p.  491, 
§840;  Stevene  v.  Barringer^  18  Wend.  ia». 

Mr.  Simon  W.  Roaendaile,  Atty-Qtn.,iet 
the  People; 

The  property  passing  to  the  trustee,  and 
through  him  to  Cbarles  J.  Clinch,  is  liable  to 
taxation  undcrchapfer  483<)f  the  Laws  of  1885. 
for  the  reason  that  ft  was  property  which  p»s.se(t 
the  will  of  tbe  testatrix,  who  was  a  resident 
or  tiie  State,  to  tbe  person  named,  who  did  not 
occupy  such  relationship  to  tbe  testatiix  aa  to 
exempt  the  transfer  from  tbe  payment  of  the 
tax. 

Whatever  title  appellant  acquired  by  virtue 
of  tbe  distribution  made  by  tbe  trustee,  undci 
tbe  power  of  appointment  vested  in  bim  t^the 
wUI,  he  took  under  and  virtue  of  the  will 
itself. 

3  Suffd.  Poweis,  7tb  ed.'pp.  19,  23;  Middk- 
ton  V.  Orttftt,  3  Atk.  661;  tody  Oretham't  Qm . 
F.  Moore,  291,  9  Co.  106  b.  :  Smith  r.  Otrey,  33 
N.  0.  42. 

This  collateral  inheritance  tax  Is  not  a  tax 
upon  either  persons  or  pnoperty;  but  Is  a  tax 
upon  tbe  privilege  of  acquiring  property  by 
will  or  by  loheritaoce,  or  by  gift  eauea  tmrtie. 

WaRaee  v.  Myen,  88 Fed.  Rep.  184;  Mag<r  v. 
Orima,  49  U.  8.  8  How.  490.  13  L.  ed.  1168; 
BehaUy  v.  Bete,  90  U.  8.  28  Wall.  331,  28  L.  e<l. 
99;  Eyrev.  Jacob.  U  Gratt,  422,  73  Am.  TJec. 
867;  Miner  v.  Com.  87  Gratt.  110;  Strode  v. 
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Com.  ffS  Pb.  181;  Se  B<m«,  2  L.  R  A.  8d5. 113 
N.  T.  108. 

The  action  of  the  mirro^te  la  this  case  was 
Id  cooformity  to  Uie  decisiooa  of  the  Pennsjl- 
vania  courts  under  Uie  inheritance  tax  laws  of 
that  State  first  enacted  in  1826,  andafter  which 
the  New  York  statute  was  modeled. 

CWn.  T.  Wniiama.  13  Pa.  S9:  Com.  t.  SKarp- 
Um,  2  Chest.  (Pi.)  316;  dm.  V.  Satmaeher,  & 
L.  Bar.  (Pa.)  199. 

An  estate  created  by  the  execution  of  a  power 
takes  effect  in  tbesame  manner  as  t(  it  had  been 
created  by  the  deed  which  raised  the  power. 
The  party  who  takes  under  the  execution  of 
the  power  tabea  under  the  authority  and  under 
the  grantor  of  the  power,  whether  it  applies  to 
real  or  personal  property.  In  like  manner  as  if 
the  power  and  the  iDstnimeot  executing  the 
power  bad  been  incorporated  in  one  instru- 
ment 

4  Kent,  Com.  18th  ed.  p  888;  Bradith  v. 
G&ba,  8  Jobnt.  Oh.  649. 1  L.  ed.  712;  DooHtUe 
V.  Lewi*,  7  Johns.  Ch.  44,  9  L.  ed.  215. 

The  liaUlity  to  pay  interest  is  not  affected 
by  §2650  of  the  Code  of  Civil  Procedure. 

Even  where  a  debtor  is  restrained  by  InjuDO- 
tlon  from  paying  bis  debt,  the  nmoing  ot  In- 
terest ts  not  suspended. 

McKnight  t.  Chauncey,  Seidell's  Notes,  2d 
ed.  97. 

Mr.  Be^jamlB  F.  Dos  Pmms*  fbr  Tbeo. 
W.  Myers,  Comptroller  of  the  dly  of  New 

York: 

There  beinfr  a  clearly  defined  lotentloD  in 
the  Act  of  1885  to  tax  estates  or  property  pass- 
ing by  will  to  collateral  heirs  through  powers 
of  appointment,  the  rule  of  strict  construction 
rdied  on  by  raspoodents  does  not  apply. 

A  coDsideration  of  the  general  language  of 
g  1  shows  that  it  plainly  meant  to  IndiKle  every 
testamentary  disposition  of  proper^  In  what- 
ever form  it  may  appear. 

Be  Button,  118  N.  Y.  184;  Se  Somaine,  12 
L.  R.  A.  401,  127  N.  Y.  88. 

There  may  and  doubtless  should  be  a  dis- 
tinction taken  in  the  construction  of  those  pro- 
visions  of  revenue  lava  which  point  out  the 
sut^ects  to  be  taxed,  and  indicate  the  time,  cir- 
cumstances and  mimncr  of  assessment  and 
collection,  and  those  which  impose  penalties 
for  inslructioDS  and  evasions. 

There  is  no  reason  for  peculiar  strictness  in 
construing  the  former. 

1  Cooley,  Taxn.  p.  206. 

No  interpretation  will  be  adopted  which 
must  defeat  the  purpose  of  the  law,  provided 
tlie  laoeuage  of  the  statute  admits  fairly  and 
rationally  of  an  interpretation  which  sustains 
that  purpose. 

3  Parsons,  ContracU,  p.  287;  Stitf  v.  Bart, 
1  N.  Y.  80:  Aa  Satton,  Mupn. 

If  the  estate  was  not  as  matter  of  law  possi- 
ble of  appraisement  at  the  time  of  decedent's 
death,  it  became  appraisable  when  Hilton  ex- 
ercised the  power  of  appointment  on  January 
16.  1890. 

Com.  V.  DuJHeltl,  12  Pa.  279;  Com.  v.  Will- 
faiiis  13  Pa.  29;  Coin,  v,  SAarpteMi,  2  Chest. 
(Pa.)  346;  CbiH.  v.  ScJinmaeher,  9  L.  Bar.  (Pa.) 
199;  Mevian't  App.  131  Pa.  351;  Out,  v.  Freed- 
ley.  31  Pa.  Z&JleBrtwer'i  E«tate.\^  Pittsb.  L. 
J.  X.  S.  435;  Oos  Passos,  Collateral  Inherit 

lance  Tax.  148,  note  ^   

14  L.  B.  A. 


Attdrmnu  J-,  delivered  the  opinioa  of 

the  court : 

This  appeal  Involves  a  question  under  the 
law  for  toe  taxation  of  collateral  inheri- 
tances, passed  June  10,  1885.  By  the  will 
of  Cornelia  M.  Stewart,  who  died  October 
36,  1886.  the  testotrix  gave  one  half  of  her 
residuary  estate  to  Henry  Hilton  in  trust, 
to  apply  in  his  discretion  such  portion  them- 
of  as  he  might  deem  expedient  to  the  erec- 
tion and  endowment  of  a  seminary  of  learn- 
ing for  women,  and  the  erection  of  buildings 
and  institutions  connected  with  tlio Memorial 
Cattiedral  Church  of  Garden  City.  Long  Is-, 
land,  with  power  to  appcrint  any  part  of  the 
trust  estate  which,  in  his  opinion,  wonld 
not  be  needed  ot  required  for  the  purpoaea  of 
the  trust,  among  anv  of  the  legaleoe  named 
in  the  will.  The  will  was  admitted  to  pro- 
bate November  IS,  1886.  The  surrogate,  on 
motion  of  the  executors,  April  25,  ltl87. 
aeased  and  fixed  the  collateral  inheritance 
tax  upon  the  legacies  given  in  Mrs.  Stewart's 
will,  which  tax  was  paid,  and  on  like  mo- 
tion, appointed  an  appraiaer  "  to  appraise  for 
the  purpose  of  said  tax  the  clear  market 
value  at  the  time  of  the  death  of  the  deced- 
ent of  the  pro|>erty  which  passed  by  the  resid- 
uary clause  of  the  will."  No  appraisal 
was  made  under  the  clause  in  the  order  until 
after  the  exercise  of  the  power  of  appoint- 
ment by  the  trustee. 

This  power  was  exercised  for  the  first  time 
on  the  16th  day  of  Jainuary,  1890,  three  years 
and  more  after  the  death  of  the  tcsti^x. 
There  were  nineteen  legatees  in  the  will,  in- 
cluding three  half  sistersof  the  testatrix.  The 
other  legatoeswere  nephews,  nieces  and  grand- 
nieces.  The  trustee,  after  applying  a  por- 
tion of  the  trust  estate  to  the  purposes  of  the 
cathedral,  on  the  day  mentioned,  January  16^ 
IBOO,  appointed  the  oalance  of  the  trust  ruod. 
amountinjc  to  more  than  two  million  dollars, 
among  ten  of  the  nineteen  lefmtees.  one  tenth 
of  which  (being  the  sum  of  ^8, 540. 16)  was 
appointed  to  Charles  J.  Clinch,  a  nephew  of 
the  testatrix.  On  the  19th  of  February,  1890. 
the  appraiser  appointed  under  the  order  of 
April  25.  1887,  filed  his  report,  by  which  he 
appraised  the  value  of  a  portion  of  the  trust 
fund  received  by  Charles  J.  Clinch  at  the  sum 
named,  and  decided  that  it  was  subject  to  a 
tax  of  $12,4S7.  The  question  is  whether  the 
sum  so  received  by  Charles  J.  Clinch,  under 
the  power  of  appointment,  is  taxable  undw 
the  Law  of  1885.  The  law  was  amended  in 
1887,  and  again  in  1889.  The  question  is  the 
same  as  if  these  amendments  had  not  been 
made,  and  It  will  avoid  complication  to 
treat  the  subject  as  if  the  Sutute  of  1885 
was  alone  applicable  to  the  case  and  had  n- 
mained  unaltered. 

The  contention  that  the  sum  received  by 
Chas.  J.  Clinch  under  the  power  of  appoint- 
ment is  not  taxable.  Is  placed  upon  two 
propositions ;  first,  ttiat  until  the  power  of 
appointment  was  actually  ezercised,  Chas. 
J:  Clinch  bad,  at  most,  a  mere  poasibility 
that  he  might  share  In  the  dlstrllnitlon.  and 
had  no  estate  vested  or  contingent  tn  the  fund, 
aud  that  this  possibility  or  chance  was  in- 
capable of  any  valuattra  at  the  decedent's 
deaUi,  a«  be  might  receive  somethins  or  noth- 
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ing,  dapendlBt  qb  the  will  of  the  dosee  of 
Um  power;  and  aecond,  that  the  statute  con- 
templates  the  tufttioa  of  nioh  intereala  ooly 
M  axe  capable  of  valuation  at  tiie  death  of 
the  deeeoeut,  and  provides  no  method  for 
taxing  an  uncertain  and  contingent  interest 
-which  may  never  vest  in  posseeaion.  It  is 
doubtless  tme  thst  Ohas.  J.  Clinch,  at  the 
^9Ktb  of  Urt.  StewBit,  took  no  legal  Interest 
in  the  trust  fund  fciven  to  Hilton.  The  will, 
-while  it  desi^ofttad  the  olsas  of  persons  for 
whose  benefit  the  power  <rf  appointntenit 
sbouid  be  exercised,  nevvrCbelees,  ocnfeRod 
upon  the  trustee  the  power  to  aelect  anv  one 
or  more  of  the  class  as  the  objects  ol  the 
power.  The  trustee  could  apptrint  the  whole 
property  to  one  or  more  of  the  sisters  or  to 
one  or  more  of  the  nephews.  He  could  ex* 
«1ade  any  one  or  mon  of  the  lantees  fkom 
any  share  In  the  dlstrlbotien.  "Wbm  he  had 
appmpi lated  such  part  of  the  fund  sa  be 
deemed  requisite  for  the  purposes  of  the 
school  and  the  cathedral,  he  was  bound  to 
appoint  the  remainder  among  individiisls  of 
uie  class,  and  the  perf<Hinance  of  this  duty 
ml^t  be  oMnpellad  if  be  had  refused  to  ex- 
ercise  the  power;  but  the  court  could  not 
control  bis  discretion  in  the  selection  of  the 
beneficiaries  ilMamj/  t.  McOormaek,  88  N. 
T.  174).  Unless  the  power  bad  been  exer- 
cised, no  one  of  the  class  could  maintuio 
that  be  was  entitled  to  any  part  of  the  fund. 
It  is  very  clear,  Uien,  that  there  was  no  basis 
fw  fixing  a  tax  at  the  death  of  Mrs.  Stewart 
CD  the  mere  possibility  which  Chas.  J.  CHocb 
had.  that  the  power  of  appointment  mi^ht 
be  exercised  in  his  faror.  If  authority  were 
needed  for  so  plain  a  propoalticot,  the  case  of 
Me  Oager,  111  Y.  844,  is  ample  to  sustain 
it.  The  possibility,  however,  became  a  cer- 
lelnty  when,  on  the  lOtb  day  of  January,  1800, 
the  donee  of  Uie  power  of  appointment  exer* 
«ised  it  in  tmvot  of  the  members  of  the  class 
mentioned  in  the  will,  sndset  apart  to  Cllocb 
the  tenth  part  of  the  trust  fund'.  To  the  ex- 
tent of  SDoi  application  Clinch  became  vested 
ns  of  that  date  with  an  interest  in  the  estate 
-of  Mrs.  Stewart.  If  the  |348, 540. 16  received 
bv  him  under  the  power  had  been  given  to 
him  directly,  by  the  will,  it  would  unques- 
tionably have  been  subject  to  taxation.  It 
is  claimed  to  be  exempt  In  the  actual  situa- 
tion, beeanse  the  Legislature  failed  to  pro- 
vide a  method  for  the  taxation  of  interests 
acquired  under  the  circumstances  of  Uiis 
•case.  The  subjecta  of  taxation  under  the 
Act  of  1886  are  declared  and  defined  in  the 
first  section.  They  Include  "all  property 
which  shall  pass  by  will  or  by  the  Intestate 
Law  of  tbls  State  from  any  person  who  may 
die  seised  or  possessed  of  .the  same  .  .  . 
to  any  person  or  persona,  or  to  a  body  politic 
or  corporate,  in  trust  or  otlierwise,  or  by  rea- 
son whereof  any  person  or  body  politic  or 
corpcrate  shall  become  beneficially  entitled 
in  poflsesslon  or  expectancy  to  any  property, 
or  to  the  income  thereof,  other  than  to  and 
for  tbe  use  of  father,  mother,  husband,  wife, 
children,  brother  and  sister  and  lineal,  de- 
ecendants  bom  in  lawful  wedlock,  and  the 
wife  and  widow  of  a  son  and  husband  of  a 
dauj^ter,  and  tbe  societies,  corporations  and 
institutions  now  exempted  by  law  from  tax- 
14  L.  R  A. 


afciim.*  The  tax  imposed  is  $5  on  every 
bundled  ddllus  **ot  the  dear  market  value 
of  such  property."  Looking  at  Ihis  section 
alon^  it  would  seem  to  be  clear  that  the  prop- 
erty whlsfa  passed  to  Clinch  under  the  power 
of  snpototmest  was  taxable.  Tlie  tax  im- 
pceea  by  the  Act  is  in  form  a  tax'on  prop- 
er^ paming  by  a  will  or  under  the  Statutes 
of  Descent  or  Distribution.  The  tax  is  Im- 
posed on  all  such  property,  except  such  as 
passes  to  persons  or  corporations  within  the 
clause  ot  exception.  Estates  in  possession 
or  expectancy,  gifts  of  the  eorput  or  of  the 
Incpmcv  and  estates  in  trust  are  alike  em- 
braced within  the  comprehensive  words  of 
the  section ;  the  obvious  intent  of  tbe  Legis- 
lature was  to  impose  a  tax  on  every  Interest, 
immediate  or  future,  derived  under  a  testa- 
tor or  intestate,  not  embraced  in  the  excep- 
tkm.  No  collateral  inheritance  was  excepted 
in  terras,  and  the  object  and  spirit  of  tbe  Act 
are  alike  opposed  to  any  exemption  of  suc^ 
interest  from  the  operation  of  tbe  section. 
Whether  the  section  embraces  In  Its  scope 
property  transferred  to  collateral  relatives 
of  the  testatrix  under  the  power  of  ap- 
pointment, depends  upon  the  consideration 
whether  within  the  language  Uie  property 
so  appointed  passed  "by  will"  of  ttie  testa- 
trix to  tbe  appointees,  or  whether  they  be- 
came entitled  thereto  "by  reason  of  the  will." 
If  the  will  was  the  source  of  their  title,  then 
tfaey  took  under  the  will  or  by  reason  of  the 
wiu,  and  their  Interests  are  brought  within 
the  words  of  the  section. 

The  nature  of  estates  passing  under  pow- 
ers of  appointment  Is  well  settled.  "An  es- 
tate (says  Chancellor  Kent,  4  Kent's  Com. 
388),  created  by  the  execution  of  a  power, 
takes  effect  in  tbe  same  manner  as  If  It  had 
been  created  by  tbe  deed  which  raised  the 
power.  The  party  who  takes  under  the  exe- 
cution of  a  power  takes  under  the  authority 
and  under  the  grantor  of  the  power,  whether 
it  applies  to  real  or  personal  property,  in 
like  manner  as  If  the  power  and  the  Instru- 
ment creating  the  power  had  been  incorpor- 
ated in  one  instrument."  Where  the  donee 
of  the  power  has  the  right  of  selection,  the 
interest  appointed  vests  In  the  appointee  at 
the  time  of  the  appointment,  but  bis  title 
relates  to  and  Is  acquired  under  tbe  Instni- 
meat  creating  tbe  power  (Jackson  v.  Dacen- 
pm-t,  20  Johns.  687;  3  Sugd.  Powers,  p.  22^. 

We  think  there  can  be  no  reasonable  doubt 
that  the  appointees,  undw  the  power  of  ap- 
pointment, took  the  interests  under  and  irj 
virtue  of  the  will,  and  noi  In  a  legal  sense 
under  Uie  instrumeut  of  January  16.  1890. 
in  execution  of  the  power. 

But  it  1b  insisted  that  assuming  that  tbe 
interest  which  was  vested  in  Clinch  by  tbe 
exercise  of  a  power  of  appointment  Is  tax- 
aUe  within  the  true  meaning  of  section  1 
of  the  Act  of  1885,  nevertbeiess  the  Legis- 
lature, in  Ite  scheme  for  assessing  and  col- 
lecting taxes  imposed  hj  the  Act,  nas  failed 
to  provide  any  method  for  valuing  or  taxing 
contingent  or  uncertain  interests  not  capable 
of  valuation  and  assessment  immediately  on 
the  death  of  tbe  decedent.  . 

Before  consideriniE  Uils  contention  tbe  rule 
by  which  the  court'shoold  bo  guided  in  the 
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constructliHi  of  the  statute  may  properly  be 
Adverted  to.  Where  the  questton  is  whether 
a  certain  subject  oC  taxation  Is  embraced 
within  the  Act,  and  brought  wUhin  the 
power  of  taxation,  it  was  held  in  Jte  Enaton, 
118  N.  T.  174,  that  the  statute  should  be 
strictly  construed  in  faror  of  the  cftlzen 
since  ft  assumed  to  Imposed  a  special  burden 
upon  particular  property  and  persons,  and 
was  not  In  any  proper  sense  a  general  tax. 
The  question  there  was  whether  a  certain 
subject  was  taxable  under  the  provisions  of 
the  first  section.  Where  a  particular  subject 
is  within  the  scope  of  that  section  and  ex- 
emptioD  from  taxation  is  claimed  on  the 
ground  that  the  Legislature  has  not  provided 

f>roper  machinery  for  accomplishing  the 
egislative  purpose  in  the  particular  Instance, 
a  liberal  rather  than  a  strict  construction 
should  be  applied,  and  if  by  fair  and  reason- 
able construction  of  its  provisions  the  pur- 
pose of  the  statute  can  be  carried  out,  that 
interpretation  ought  to  be  given  to  effectuate 
the  legislative  intent. 

There  are  two  sections  in  the  Act  of  1885 
which  prescribe  the  procedure  for  fixlnj;  the 
'vftliifttion  and  assessing  property  subject  to 
taxation.  These  arc  sections  2  and  18.  Sec- 
tion 3  relates  to  a  special  class  of  cases,  viz., 
cases  where  property  is  devised  or  bequeathed 
for  Hfe  or  a  term  of  years  to  a  person  whose 
Interest  is  exempted  from  the  payment  of 
any  tax  with  remainder  over  to  collaterals 
or  strangers  in  blood.  In  tliese  cases  the 
section  prescribes  that  the  (entire)  property 
passing  under  such  a  devise  or  bequest  shall 
be  appraised  "immediately  after  the  death  of 
the  decedent  at  what  was  the  fair  market 
value  thereof  at  the  time  of  the  death  of  the 
decendent,"  and  after  deducting  the  value  of 
the  estate  for  life  or  years,  that  the  tax  nrc- 
scrltted  by  the  Act  on  the  remainder  **  shall  be 
immediately  doe  and  payable."  Provision 
is  made  that  the  party  beneficially  Interested 
in  the  property  cliargeable  with  the  tax  may 
give  a  bond  to  pay  the  tax  when  he  may 
come  into  the  actual  possession  and  enjoy- 
ment. This  section  contains  the  only  pro- 
vision to  be  found  In  the  Act  prescribing  in 
terms  the  time  when  an  appraisal  shall  l]« 
made  or  which  directs  thai  the  value  of  the 
subject  of  the  tax  shall  relate  to  "the  d^th 
of  the  decedent. "  This  section  obviously  has 
no  relation  to  the  case  now  Id  question, 

Hilton  was  not  an  exempt  person  within 
the  first  section.  He  took,  under  the  will  of 
Mrs.  Stewart,  no  estate  for  life  or  years,  nor 
was  there  any  bequest  or  devise  of  any  re- 
mainder in  the  trust  pmperty.  Section  2 
has  reference  to  a  specified  class  of  caseH 
only,  In  which  the  case  now  iu  question  is 
not  included.  The  section  primarily  relates 
to  certain  legal  vested  estates  for  life  or 
years,  and  remainders  limited  thereon,  when 
the  value  of  both  estates  can  be  determined 
at  the  death  of  the  testator.  We  must  look 
eleewhere  to  ascertain  how  the  property  la 
to  Im?  valued  and  the  tar  determined  In  the 
numerous  other  cases  arising  on  wills  not 
crahrarcd  in  the  class  specifled  in  section  3. 

Set-tion  18  Is  a  general  section  prescribing 
tlic  method  of  appraising  and  Valuing  prop- 
erty snbject  to  the  paymclit  of  a  tax  under 
14  L.  a  A. 


Vbn  Act.  By  that  tectloi  tin  aarrogate  Is 
authorized  to  appoint  an  appraiser  of  uicfa 
property  "as  oftien  and  whenever  oocasioo 
requires, "  who  at  a  time  and  place  appointed, 
of  which  notice  ls  to  be  given,  shall  "ap- 
praise the  same  at  Its  fair  market  value.*  and 
make  his  report  from  which  the  surrogate 
shall  forthwith  assess  and  fix  the  then  cash 
value  of  all  estates,  annuities  and  life  estates 
or  terms  of  years  nowlnff  ont  of  said  eatalea 
and  the  tflfz  to  Which  tEe  same  is  liable.* 
It  Is  to  be  noticed  that  this  sectiMi  does  nolh 
as  does  the  second  section,  require  the  vala- 
ation  to  be  made  immediately  upon  the  death 
of  the  decedent ;  on  the  contrary,  it  contains 
the  significant  words  that  an  appraiser  may 
be  appointed  '*as  oftoi  as  and  wbemmr  oc- 
caslon  may  require." 

Nor  does  section  18  prescribe  that  the 
property  appraised  thereunder  shall  be  ap- 
praised "at  what  was  the  fair  market  valne 
thereof  at  the  time  of  the  death  of  the  de- 
cedent," as  is  required  In  the  casea  failiDg 
under  the  seoond  section.  Under  section  li 
the  appraiser  Is  to  appraise  the  property  "at 
Its  fair  market  value,  and  the  Brurrogate,  on 
the  coming  in  of  the  report,  is  to  assess  and 
Hx  the  "then  cash  value''  of  all  estates,  etc, 
upon  which  the  tax  is  chargeable.  There 
are  no  limiting  words  such  as  are  found  In 
section  2.  Section  18  is  the  section  which 
in  the  grpat  majority  of  cases  governs,  since 
the  cases  arising  under  section  S  form  but  a 
small  proportion  of  the  cases  within  the 
provisions  of  wills. 

Tlie  contention  on  the  part  of  the  ap- 
pointees under  tlie  power  is  that  the  scheme 
of  the  statute  only  oontemplatea  cases  where 
the  interests  created  are  capable  of  valuatioo 
at  the  death  of  the  testator.  This  would  ex- 
clude all  further  contingent  interests  In  real 
or  personal  property,  created  by  will.  Such 
an  intention  certainly  was  not  in  the  mind  of 
the  Legislature,  and  we  are  asked  to  exclude 
this  large  number  of  eases  from  the  operation 
of  the  Act  upon  a  construction  which  imports 
Into  the  18th  section  the  Hnltattoo  coatalned 
In  section  S.  The  claim  of  the  appointees 
under  the  power  must  be  allowM  If  the 
statute  provides  no  scheme  for  the  uxation 
of  contingent  and  uncertain  interests,  al- 
thougfa  such  Interests  may  be  within  the 
purview  of  the  first  section.  It  Is  not  eoou^ 
for  the  Legislature  to  declare  that  such  in- 
terests are  taxable.  If  no  mode  is  provided 
for  assessing  and  collecting  the  tax,  the  law 
is  imperfect  and  cannot,  as  to  audi  interests, 
be  executed.  But  we  think  that  the  18th 
section  does  include  cases  like  the  present, 
and  that  contingent  interests  given  by  a 
will,  which  after  the  death  of  the  teeutor 
are  converted  by  the  happening  of  the  event 
upon  which  they  are  limited,  into  actual 
vested  estates,  may  then  be  appraised  and 
taxed  nttder  the  provisions  of  section  18.  It 
Is  true  that  section  4  seems  to  cuotemplatc 
that  all  taxes  are  ascertainable  at  tbe  deiUh  of 
the  decedent  since  itdeclaree  that  "they shall 
be  due  and  payable"  at  that  time,  and  itfo- 
videfl  for  charging  interest  thereon  from  "the 
time  the  tax  accrued."  We  think  tbe  im- 
ptlcatioB  from  this  section  otudkt  not  to 
overbear  tlie  Intention  <rf  the  Legislatnro 
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indicated  la  aectloD  1  to  subject  all  fotereete 
derived  under  wills  to  tsxatioti.  exoept  tiioee 
vithln  Ike  ezeepUoB.  not  pnmiA  aacb  a 
omtructtan  of  Bectlon  18  a*  will  bring  tlia 
pnseiit  case  within  Its  purrlew.  We  are, 
therefore,  of  opinion  tbat  the  Interast  in 
question  was  taxable. 

Anotlier  question  is  made.  The  respood- 
«nt.  OiiBcb,  recsired  under  the  will  of  Ifrs. 
Stewart  a  legacy  of  $t-,4&8,388.88,  upon 
which  was  Impwed  a  tax  .of  $74,914.ti. 
which  tax  was,  by  the  decree  of  the  surro- 

Ste,  made  to  bear  Intereat,  at  six  per  cent, 
Hn  April  25,  18^8,  a  date  eighteen  months 
after  the  death  of  the  testatrix.*  Intermediate 
the  death  of  the  testatrix  and  the  explraCtoa 
of  the  eighteen  months  proceedings  were  In- 
fltltnted  for  the  revocation  ol  the  probate  of 
tke  will,  which  were  not  tennln^ed  until 
January  16,  18B0.   Seotton  2flSU  of  the  Code 


•Sectton  1  of  the  Aot  prorldee  that  all  taxes  Im- 
wMeil  by  this  Act  imkn  other vtoe  taereto  provUed 
for.  Bbul  be  deemed  payable  at  tbn  death  of  the 
•dfocdQnt,  and  If  the  same  are  paid  irltbin  one  year, 
interetftat  the  rate  of  9  per  cent  per  annum  shall 
be  ctaaived  end  colleoted  thereon,  but  (f  not  so  patd, 
interest  at  the  rate  of  10  p«r  cent  per  annum  shall 
be  chanted  and  coUeoied  from  the  time  said  tax 
aoorued.  (Bep.^ 


suspends  actlim  by  an  ezeoutor  after  he  has 
been  served  with  a  citation  upon  a  petition 
to  revoke  probate,  uotil  a  decree  is  made  in 
the  proceeding,  except  for  the  preservation 
of  the  property,  the  collection  and  payment 
of  debta,  and  acts  expressly  authorized  by  the 
surrogate  upon  notice  to  the  petitioner.  It 
Is  claimed  that  loterest  sliould-  not  be 
obarged  during  this  period.  But  we  think 
the  fith  section  of  the  Aot  Is  an  answer  to 
this  olalm.  It  was  the  later  statute,  sod  it 
enacts  that  a  Diodlfied  rate  of  Interest  shall 
be  Chuged  where,  "by  reason  of  ctaima  made 
npoQ  the  estate,  necessary  litigaiioQ  or  other 
unavoidable  cause  of  delay,  the  estate  of  tlie 
deoedent"  cannot  be  settled,  etc.  The  delay 
in  this  esse  was  in  coneequenoe  of  litigation. 
The  Legislature  provided  for  cases  like  this 
by  redncing  the  rate  of  Interest  duriogsitch 
delay.  The  oourts  cannot  Interfere.  Tliere 
is  no  room  for  oonstmctioo. 

The  conclusion  is  that  O*  onkr  ef  %h» 
Qenerat  Term,  «o  fair  <u  it  rmerma  the  decree 
of  tJie  turrogais,  thotdd  be  nteraed,  and  that 
the  decree  of  the  surrogate  should  In  all 
things  be  affirmed. 

All  concur,  Maynard,        not  sitting. 


OREGON  SUPREME  COTTRT. 


lindley  MEEKER,  IU^t„ 

e.  . 

NORTHERN  PACIFIC  R.  CO.,  Appt. 

(.  Or.  > 

An  U^Jnry  to  m  horw  '*ia  oaoaed  by  koj 
■Mn^nif  train  or  anfino***  within  the  mean- 


iDff  of  Hlll'9  Code  Or.,  •  *0M,  maldnir  a  railroad 
company  liable  for  animals  killed  or  injured 
"upon  or  near  any  unfeuoed  track  of  soy  raU- 
rottd"  where  the  horse  was  frighteDed  bj  the 
train  and  ran  ahead  ot  It  and  fell  into  an  open 
trestle  and  was  injured,  aUhoivta  the  animal  was 
noctondied  br  the  tmln. 

(Januaryll,  ISSCL) 


Vtnv-.-'When  *nS¥ra  to  HM-stoelc  Is  -doiw  "bit"  or 
'*omu»l  a  railrnad  train  or  enotiw  wMMti  the 
nwanfna  o^stottoM  on  lAot  subfejt. 

An  Injury  to  an  animal  on  account  of  fright 
'Caused  byatiHinwHhoutanir  actual  coUMonlsnot 
done  **bvth«IocnmoflDr«  and  ears"  wfthin  the  mean- 
ing ot  Tex.  Rev.  Stat.,  1 making  the  railroad 
-company  liable  for  such  Injuries  but  limiting  Ita- 
bUity  to  oases  of  negligence  where  the  company 
fences  tiie  road,  Intematlonal  ft  O.  N.  H.  Co.  v. 
Hughes,  08  Tex.  SSO;  St.  Louis,  A.  A  T.  B.  Co.  T. 
Vtelton  (Tex.  App.>  Dec.  12, 188B. 

To  the  same  effect  are  Indiana  deoielona  under  a 
atatute  of  that  State  relating  to  Injuries  "by  the 
oars  or  looo motives  nr  other  carriages,"  where  the 
railroad  Is  not  tenceA,  Peru  ft  I.  K.  Co.  v.  Hasliet, 
10  Ind.  409, 71  Am.  Dec.  893:  Ohio  ft  M.  R.  Co.  v. 
-Cole,  41  Xnd.  88!;  Indianapolis.  B.  ft  W.  R.  Co.  v. 
Mcllrown,  « Ind.  239:  I^oulsvllle.  N.  A.  ft  C.  R.  Co. 
V,  Smith,  58  Ind.  676;  Baltimore.  P.  ft  C.  B.  Co.  v. 
Thomas,  60  Ind.  107;  Croy  v.  lioutovllle,  N.  A.  ft  C. 
B.  Co.  er  Tnd.  US. 

Actual  oblUslon  Is  necessary  to  create  a  llablltty 
tinder  this  statute.  Jfjfd. 

There  Is  no  liability  under  it,  for  Instance,  In  the 
case  of  a  colt  injured  whOe  trying  to  Jump  a  oow- 
plt  on  a  railroad  when  frightened  by  the  ears. 
Ohio  ft  H.  R.  Co.  T.  Cole,  supra. 

Or  tn  case  of  a  borsc  Injured  In  Jumping  from  a 
trestle  wbcn  frightened  by  a  tmln  behind  him. 
Imllanapolls.  B.  ft  W.  R.  Co.  v.  McBrown,  mxpra. 

Altbongh  in  such  case  tbe  railroad  company 
may  be  liable.  Irrespective  of  the  statute  for  neg* 
1 L.  R  A. 


ligenoe.  in  fiUUng  to  stop  tbe  train  after  the  dan* 
ger  of  the  horse  has  become  manifest,  ibtd.  See 
New  Orleans  ft  N.  E.  R.  Co.  v.  Thornton,  in/ra. 

So  the  railroad  company  Is  not  liable  under  this 
statute  for  injury  to  B  horse  by  tunolog  Into  a 
railroad  bridge  wb«i  frif^tened  by  atzain.  Balti- 
more. P.  ft  C.  B.  Go.  V.  Thomas,  supra. 

Likewise,  under  tlie  Missouri  ttacnte  creating  a 
Uabllity  for  double  damages  when  damages  are 
'^done  by  tbea8ents.eogiaesorears"otaT«llraad 
company  to  HTe.etoGk  on  tbe  reltroad  In  tbe  ab- 
sence ol  a  lawful  fence,  the  company  Is  liable  only 
for  damages  from  direct  or  actual  oolUstoa  with 
the  animals  and  not  for  an  injury  to  a  horse  la 
Jumping  off  the  track  when  frightened  by  a  train. 
Lafferty  \.  H&nnlbal  ft  Bt.  J.  B.  Co.  M  Ho.  SSI. 

Nor  under  this  Ata  tute  Is  the  company  liable  Cor  a 
horse  negligently  Mlledby  tbe  Mrraott  of  tbe  com- 
pany while  trying  to  remove  It  from  n  trestle  Into 
which  It  had  Jumped  while  running  ahead  of  a 
tram.  Bclbert  v.  Missouri.  K.  ft  T.  B.  Co.  72  Ho. 

Bo  a  statutory  llaMttCj  for  damages  "done  by  the 
engines  or  agents"  of  a  latlwar  company  to  oUtle, 
horses,  etc..  In  tbe  absence  (tf  a  SDfllotent  railway 
fence,  does  not  apply  to  damages  to  a  colt  which 
escaped  through  a  gap  In  the  railway  fence  and 
broke  bis  legs  In  a  railway  bridge  while  his  owner 
was  trying  to  recapture  Mm.  Knight  v.  New  To^ 
L.  B.  ft  W.  R.  Co.  9B  N.  T.  an. 

And  a  liability  under  a  statnte  for  all  damages 
done  by  "agents,  engines,  or  care"  of  a  railroad 
company  to  Uve-stook  in  ease  of  the  want  of  prop- 


Digitized  by 


Google 


Onsov  SramMB  Conn. 


APFBAL  hw  dehodant  from  *  lo^awnt  <rf 
tlw  Clrcun  Court  tor  Cohnnbfa  Coonty  in 
favOT  of  plaintlfl  tn  an  action  brought  to  re- 
cover the  ralue  of  a  hone  whfcb  vas  alleged 
to  have  been  killed  under  ciich  drcamstanoes 
tb«t  tbe  statute  Imposed  a  Hdblll^  apon  de- 
fendant for  its  death.  Affirme4. 
Tbe  facts  an  stated  in  tbe  <^nioD. 
Mem  Delph.  BelUnser,  MaUory  * 
BliaoB,  for  appellant: 

The  canse  of  the  injury  as  claimed  by  the 
plaintiff  was  not  tbe  absence  of  the  fence  but 
tbe  failure  of  tbe  defendant's  ^ots  to  slack 
tbe  speed  of  tbe  train  sofflctratly,  to  permit  tbe 
animal  to  leave  the  track. 

Here  Is  a  new  agency  with  vhlcb  the  ab- 
sence of  tbe  fence  bad  no  connection,  and 
therefore  unless  tbe  immediate  cause  of  tbe  io- 
inry  was  an  act  for  which  the  defendant  would 
be  nable  at  common  law,  do  reeorery  cm  be 
bad. 

Milvavlcee  A  8t.  P.  R.  Co.  t.  frfftWi  M  U. 
8.  466,  473,  24  L.  ed.  eSft-Srid. 

Tbe  Injury  which  the  nlatntllfs  evidence 
tended  to  show  tbe  animal  received  was  not 
caused  by  a  moving  train,  or  engine  or  cars 
upon  a  railroad  track  within  tbe  roe^ing  of 
section  4044,  of  Hill's  Code.  Neither  tbe  train, 
engine  nor  any  car  touched  tbe  animal,  and 
none  of  them  came  nearer  to  It  than  fifty  feet. 
If  the  train  had  anything  whatever  to  do  In 
produdog  the  injury,  it  must  have  been  that 
the  animal  was  (rigblcned  by  it. 

If  an  animal  becomes  nlarmed  at  a  train  run 
in  a  lawful  manner  it  is  no  fault  of  tbe  com- 
pany ^d  it  is  not  liable  for  any  damages  re- 
-Hulimg  therefrom. 

Atehiton  A  N.  R-Ca.  v.  Loree,  4  Neb.  446; 
Philadelphia,  W.AB.R(h.Y.  Stinger,  Its  Pa. 
319;  Whiineg  v.  Maine  Oent  S.  Oa.  <W  Me.  208. 
310;  Fiint  v.  Noneieh  d  W.  B.  €h.  110  Mass. 


Tbe  "kflHi^'  "injurfaig"  aientioiied  la 
tbe  statate  has  reference  to  only  ««ch  rcMiu, 
when  caoaed  by  acCoal  cootacS  of  the  bovw 
train  or  engine  er  oais  with  tbe  animal  kfflei 

or  Injured. 

iVru  A  2.  R.Q>.  V.  Aufaf,  10  Ind.  40».  71 
Am.  Dec  385;  (Mm  .£  M.  B.  Cb;  t.  Cbb;  41 
Ind.  881. 

At  common  law,  as  has  already  been  abown 

by  authorities  died,  damages  reaolting  to  Mock 
from  Mgjai  caused  by  tm  iKHae  of  a  train  of 
can  a  wbbtle  or  bdls  If  there  was  no  oec* 
llgeoce  In  produdag  tbeio,  eouU  irat  be  ool- 
wcted  from  a  railtoaa  company.  Tbe  atatiue 
of  tbh  Stale  has  sol  cfaangod  itet  rule. 

No  statnte  Is  to  be«OBMoed  as  nlteriDg  the 
common  low,  farther  than  ita  words  impotl. 

8hav  V.  MenAantt  Nat.  Bank  cf  St.  l^ii, 
101  U.  3.  557,  86  L.  ed.  888;  Atrwjtfe  v. 
mUnev,  81  N.  Y.  148;  Xend  ▼.  Pmttf.  t 
Allen,  m. 

Z«ord,  J.,  delivered  the  oplnloa  at  the 

court: 

This  was  an  action  brought  under  sectiw 
4044,  Hi  II '%  Code,  to  recover  damages  for  the 
alleged  value  of  a  mare,  which  had  ent»«d 
upou  the  railroad  track  of  the  dcfcodajit  com- 
pany, where  the  same  was  uufeoced.  and 
while  there  was  driven  by  a  moving  traia 
into  an  open  trestle,  and  ao  crippled  and  in- 
jured as  to  be  rendered  valnelesa.  The  faxM 
tendud  to  ahow  that  there  were  some  three  or 
four  horses,  including  the  mare,  nmniog  at 
large  upon  a  range  that  entered  upon  tbe  mi- 
fenced  track  of  the  defendant's  railroad: 
that  not  far  behind  where  the  hwws  entered 
upon  the  track  was  an  flDgloe  and  timia  com- 
ing  along,  and  that  as  soon  as  the  mgineer 
rliscover^i  them  he  sounded  the  alarm  whis- 
tle of  the  engine,  as  Is  usually  glv^  when 
stork  is  on  tbe  track ;  and  that  Xht  horoea 


er  fences  does  not  extend  to  the  Injury  ct  a  bone 
hy  lumping  or  ramitDg  loto  a  wire  feaoe  when 
f rtithtened  by  a  trsfn  with  wbltib  be  did  DOt  actu- 
ally cone  la  contact.  Boherta  v.  Indtanapotls,  B. 
*W.R.Oo.lOrDLS9T. 

A  llabilfty  for  damareB  from  aocMent  or 
coDisioD  that  may  ooour"  In  case  of  failure  to  take 
oertam  preoautktna  ipeotfled  by  siatuta  wbes  any 
person,  Botanal  or  other  obetniotion  appears  upmi 
tbe  roadway  of  a  railroad  oonpaoy,  does  not  ax- 
tend  to  the  loosof  amulewbloh  ran  in  front  of  a 
train  upon  a  trestle  and  was  killed  by  Jumping  off. 
Holder  v.  Chicago,  St.  L.  It  N.  O.  B.  Co.  11  Lea,  17«. 

An  Injury  to  a  borse  In  run u tog  away  from  a 
raUroad  track  when  tenllled  by  a  ppselng  train 
will  not  make  tbe  railroad  oompany  liable  beoauee 
the  train  was  Dot  stopped  or  checked  when  near- 
lag  him,  although  this  may  bare  involred  tbe  risk 
of  bis  getting  on  tbe  track  and  being  mjiired. 
New  OrleaM  Ik  N.  B.  B.  Otk  v.  Xbomton,  09  Was. 
ML 

Thto  decision  seems  to  turn  merely  on  the  guaa- 
tion  oc  DOgHgeaoe.  See  IndianapfdlB,  B  *  W.  B. 
Qo.  T.  JfcBrown.  stipro. 

Under  a  atatate  providing  tbat  a  railway  oom- 
paey  shall  be  liable  to  a  person  aggrieved  for  a 
certain  penalty  for  violation  of  as  ordinance  as  to 
exoesslvQ  speed  of  trains,  and  also  for  the  damages 
done  tbe  person  or  property  "by  auch  tndo"  nin- 
nfngstezoesslvespeedione  Injured  br  the  ups^ 
tingorhkicarrlaBeocoaBioned  Iq'theMglrtaiiinirof 
bis  team  1^  ft  railway  train  can  leoover  the  penalty. 
(No  dabs  for  damages  was  made  i|l  this  ease.) 
14  L.  R  A. 


Chicago  *  B.  L R  Go.  V.  People, >  Weat.  Bep.71IK 
m  lU.  AST. 

Under  a  statute  maMag  a  lallroad  company  Ha- 
ble  for  animals  killed  or  wounded  "by  the  aogtam 
or  oars  on  such  railway  or  In  any  othi»  manner 
whatever  In  operating  such  railway"  unless  the 
road  Is  lawfully  feooed.  actual  ooUlslon  Is  not  neo> 
essary  to  create  the  liability,  but  this  may  extend 
toan  Injury  to  an  animal  tn  falling  into  an  opc* 
taUwaybrtdaewhentriffhtenedbyatraln.  Atdd- 
son,  T.  *  B.  F.  B.  Co,  v.  Jones,  10  Kan.  S27. 

Also  to  an  injury  to  animals  by  servants  of  ths 
company  In  ronovlng  them  from  such  a  sltuatloa, 
into  wbkjta  they  bad  oonte  by  reason  of  tbe  laokof 
a  railroad  fenoe.  Atohiaon,  TIL  ft  B.  P.  B.  Go.  v. 
Bd  wards,  91  Kan.  G81. 

Under  a  statute  making  s  railway  oompaoy  ba- 
Ue  tor  damages  to  Uve-atock  "by  reason  of  tbe 
want  of"  a  riUlway  foice,  actual  contact  oS  tbe 
tndn  with  the  animal  Is  not  Dooessary  tooceaiea 
HablUty.  Yoiing  v.  Sc.  Louis,  K.  C.  &  N.  R.  Civ  M 
Iowa,  17%  Eraus  v.  Burlington,  C.  K.  ft  N.  R.  Oo. 
U  Iowa,  838;  Llaton  v.  Central  Iowa  B.  Co.  TO  lowia. 
716;  Van  Slyke  v. Chicago. St. P.  *  K.aB.Oo.« 
Iowa,  SO. 

Thus  tt  may  apply  to  an  Injury  to  an  anlmsl 
cauaedbyfaUingtiirougbarailwaybrUlge.  Yoang 
V.  St.  lx>uls,  K.  C.  ft  N.  B.  Co..  Kraus  t.  Burlbir- 
toii,a  B.  ft  N.  B.  Oo.  and  Listen  v.  Oeatial  Iowa 
B.OJ.aivre. 

OrbvtelUnfflntoadlcah.  Tan  ^ke  v.OileBgo^ 
8t.P.ftK.ClB.Oo.smim.  B.AB. 
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becomiDg  frightened  at  the  approschtne 
train,  or  the  sound  of  the  whlBtle,  or  both 
comMned,  commeDced  mnniAg  along  ibe 
track,  followed  by  the  enghie  and  train,  un- 
til they  reached  an  open  trestle  on  the  track, 
where  the  mare  fell  and  broke  her  foreleg 
just  beloW  the  knee-joint,  while  the  others 
passed  over  without  Injury ;  that  neither  the 
engine  nor  any  part  of  the  train  came  in  ac- 
tuiu  OMitBct  or  cnllisioD  with  any  of  die 
liorses  or  mare,  bat  wafl  stopped  more  than 
100  feet  before  Teaching  the  trestle  where  the 
mare  fell ;  that  the  track  along  which  the 
horses  were  running  was  graded  part  of  the 
way  on  the  Aide  of  a  hill,  tbe  banks  on  both 
sides  being  steep,  and  there  being  not  to  ex- 
ceed two  places  where  they  could  leave  the 
track,  without  great  dlmcalty  or  danger, 
from  the  place  of  their  entry  upon  the  trac^ 
to  the  trestle  or  place  where  the  mare  was  in- 
jured. Substantially  upon  thisstateof  facts 
the  counsel  for  the  defendant  moved  for  a 
nonsuit,  upon  the  ground  that  the  evidence 
for  tbe  plaintiS  disclosed  no  liability,  in 
that  the  animal  was  not  "touched  by  any 
train,  car,  or  engine  of  the  defendant/'  and 
that  the  company  is  "  not  liable  for  frighten- 
ing the  animal."  Upon  the  motion  being 
oremiled,  the  defendant  excepted,  and  the 
error  aasigned  in  this  regard  constitutes  the 
important  question  to  be  determfned.  That 
question  involves  the  proper  construction  of 
section  4044,  Hill's  Code,  which  provides 
that  "any  person  ...  or  corporation, 
owning  or  operating  any-railroad,  shall  be 
Uable  for  the  value  of^  snv  horses,"  etc., 
"kilted,  and  for  reasonable  aamitges  for  any 
Injury  to  any  such  live-stock  upon  or  near 
any  unfenced  track  of  any  railroad  In  this 
State,  whenever  swch  killing  or  injury  is 
causral  by  any  moving  train  or  engine  or  cars 
upon  such  track. "  The  contention  for  the 
defendant  Is  that  the  "killing"  or  "injury" 
mentioned  In  the  section  has  reference  to 
only  such  as  results  from  or  is  caused  by  ac- 
tual contact  of  the  moving  train  or  engine 
or  cars  with  the  animal  killed  or  Injured. 
If  it  was  intended  by  the  statute  that  the 
**kilHng  or  injury"  must  have  been  caused 
by  actual  collision,  that  is.  the  stock  must 
have  been  killed  or  injured  by  actual  contact 
or  collision  with  a  "moving  train  or  engine," 
upon  such  track,  then  the  defendant  Is  not 
liable,  and  the  plaintiff  cannot  recover  upon 
the  evidence;  for,  while  it  is  clear  that  the 
railroad  was  not  fenced,  where  the  duty  to 
fence  existed,  by  reason  of  wliteh  the  horses 
got  upon  the  track.  It  Is  equally  clear  that 
none  of  them  were  struck  by  the  engine,  and 
thereby  killed  or  injured;  but  that  while 
thus  on  the  track  the  mare,  and  the  other 
horses,  becoming  frightened,  either  at  the 
noise' of  the  approaching  train,  or  the  re- 
peated flouoding  of  the  stock>a1arm  whistle, 
or  both  combined,  fled  down  the  track  fol- 
lowed by  the  engine  and  cars,  and  ran  into 
the  open  trestle,  and  was  permanently  in- 
jured, wiihout  any  actual  collision  with 
the  engine  or  cars  of  tbe  train,  or  any  negli- 
gence (as  we  shall  assume)  or  willful  mis- 
conduct of  tiie  agents  in  charge  of  It.  Un- 
Aer  each  etrcuinftances,  the  defendant  ctalms 
that  the  BtBtnti  does  not  contemplate  any 
14U&A. 


liabllf  ty ;  that  damages  resulting  from  fright 
to  animals,  and  not  from  actual  oollision, 
wbne  Hwre  i«  no  imiwtBtion  of  negligence 
or  wfllfttl  mtscondn^  on  the  part  of  the 

agents  of  the  corporation,  are  consequential, 
and  not  within  the  purview  of  the  statute. 

In  support  of  this  construction  of  the  stat- 
ute, namely,  that  the  death  or  injury  of  the 
animal  must  be  caused  by  actual  collision 
with  the  engine  or  cars  m  the  train,  we  are 
referred  to  nru  A  L  S.  (h.  v.  BaOcet,  10 
Ind.  409.  71  Am.  Dec.  885,  and  Ohio  d;  M. 
R  Co.  v.  OoU,  41  Ind.  881.  In  the  first  case, 
at  the  sound  of  the  whistle  of  the  approach- 
ing train,  the  mare  ran  on  the  track  before 
tbe  train  until  she  came  to  a  culvert,  and 
then  jumped  so  as  to  clear  the  culvert,  and 
felt  on  the  side  of  the  track  and  broke  her 
left  leg.  but  she  was  not  touclied  by  tbe  en- 
gine or  any  of  the  cars  of  the  train.  Upon 
this  state  of  facts,  the  court  held  that  the 
statute  contemplated  a  direct  injury ;  that 
the  labguage,  "shall  be  killed  or  injured  by 
the  cars  or  locomotive,  or  other  carriage,''' 
etc.,  involved  the  idea  of  Mtual  collision; 
and  that  it  would  not  be  consistent  with  the 
Intent  of  the  Act  to  give  the  language  such 
an  exposlticm'  as  would  cover  a  case  of  con- 
sequential damages.  The  court  says :  "No 
doubt  the  train  caused  the  animal  to  tako 
fright,  and  the  injury  was  the  result  of  such 
fright.  But  soppose  the  mare,  at  the  sound 
of  tbe  whistle,  instead  of  running  upon  the 
road,  had  run  fftra  tbe  road,  and  while  thus 
running  had  received  an  Injury,  would  the 
company  be  liable?  It  seems  to  us  It  would 
not.  The  principle  of  the  caise  hrpotheti- 
cally  stated  would  be  alike  applicable  to 
the  Case  at  bar. "  In  tbe  other  caAe  a  colt 
was  frightened  by  a  train,  and  ran  from  an 
adjoining  field  upon  the  railroad  track,  which 
was  not  properly  fenced,  and  broke  its  leg 
between  the  bars  of  a  cOw-pit:  and  as  the 
facts  showed  that  the  colt  was  not  injured  by 
tbe  locomotive  or  cars,  or  touched  by  them, 
it  was  held  that  the  company  was  not  liable 
under  the  statute.  In  t/ifferty  v.  Hannibal 
A  St.  J.  R.  Off.,  U  Mo.  291,  the  hoises  got 
on  the  track  of  tbe  railroad  where  it  was  not 
fenced,  and  while  on  the  track  they  were 
frightened  by  the  tislo,  and,  in  running, 
hurt  themselves  while  jumping  off  the  track ; 
but  there  was  no  collision,  nor  were  the  an- 
imals injured  by  any  actual  contact.  The 
words  of  the  Btatute'are  that  the  companv 
•hall  be  "  liable  in  double  the  amount  of  af  I 
damages  which  shall  be  done  by  its  agents, 
engines,  or  cars,  to  horses,  rattle,  mules,  or 
other  animals  on  sal^.  road."  Although  the 
phraseology  of  the  statute  differed  somewhat 
from  the  Indiana  statute  on  this  subject,  the 
court  thought,  in  substance  and  effect,  it  was 
identically  the  same,  and  held  that  it  con- 
templated a  direct  or  actual  collision  between 
the  train  and  the  animal  injured.  In  Sehertz 
V.  IndiampotU,  B.  A  W.  R  Cb.,  107  III.  377, 
the  languaee  of  tiie  statute  of  Illinois  is 
identical  wfth  the  statute  of  Missouri  on  tbe 
same  subject;  that  is.  In  case  of  a  failure  to 
comply  with  the  provisions  of  the  statute, 
tbe  railroad  corporations  should  \»  liable 
for  all  damages  that  micht  be  dcme  by  its 
"agents,  engines,  orcan.^  In  this  case  tiicre 
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was  no  collision,  and  tho  borso  was  sot  In- 
jured bj  any  actual  contact,  but,  becorainK 
irigbtened  at  tbe  approacliing  train,  ran 
down  the  track,  and  in  its  flight  was  injured 
by  jumping  a  cattle-euard,  without  any  neg- 
ligence or  willful  misconduct  on  the  part  of 
the  servants  of  the  corpomtion.  Upon  these 
facts  the  court  thought  the  statute  admitted 
of  the  same  oonstructioD  as  was  given  to  the 
Missouri  statute,  and  held  that,  where  the 
stock  is  not  killed  or  injured  by  any  actual 
collision,  there  is  no  liability  on  tlie  rail- 
road corporation,  saying :  "Consequential 
damages  resulting  from  fright  to  animals, 
not  caused  by  any  nogligonce  ur  willful  mis- 
conduct of  the  aeonts  of  tho  corporation,  are 
not  embraced  wfthin  the  statute."  See  also 
LouimUe,  N.  A.  <£  0.  R.  Co.  v.  Bmitii,  68 
lod.  575;  Baltimore,  P,  <£  0.  R.  Go.  v. 
Thomas,  60  Ind.  107 ;  Oi-oy  v.  LouiniUe  if. 
A.ttO.B.  Co.  97  Ind.  m  ;  Knight  v.  New 
nrk.  L.B.AW.B.  a».MN.  T.  ^ll&\Botder 
T.  Chicago,  8t.  L.  d>  JT.  0.  B.  Co.  11  Lea. 
176 ;  Seihert  v.  Missouri,  K.  A  T.  B.  Co.  78 
Mo.  565.  Under  statutes  of  this  character, 
It  is  essential  to  the  liability  of  a  railroad 
company  fur  the  death  or  infury  of  an  ani- 
mal that  it  should  be  actually  touched  by 
the  engine  or  cars  of  the  train. 

The  decisions  turn  upon  the  languajre  of 
the  enactment  which  import  the  idea  of  ac- 
tual collision  or  contact  with  the  animal  in- 
jured or  killed.  In  such  cases,  whenever  the 
owner  of  stock  founds  his  chim  for  damages 
upon  statutes  of  this  sort,  he  is  required  to 
bring  his  case  substantially  within  its  terms, 
by  alleging  and  proving  that  the  stock  was 
"killed  or  injured  by  the  locomotives."  etc., 
or  the  damttge  was  done  by  "aa  engine"  or 

agent, "  according  to  its  provisions.  Hence, 
iinaer  statutes  of  this  kind,  railroad  com- 
panies are  not  liable  tor  frightening  stock 
b^  their  engines  or  cars,  even  though  the 
fright  causes  the  animals  to  kill  tbemselves. 
Tliey  exclude  bjr  their  language  any  injury 
not  oojurring  from  actual  collision  with  the 
locomotives  or  cars.  But  the  inquiry  is  raised 
whether  the  language  of  the  statute  is  not 
broad  enough  in  Its  terms  to  Include,  not 
onlv  injuries  which  are  caused  by  direct 
collision,  but  such  as  might  result  from  a 
moving  train  to  any  live  stock  upon  or  near 
its  unfcnced  track.  Our  statute  says,  in 
brief,  that  a  railroad  company  shall  bo  liable 
for  any  stock  killed  or  Injured  upon  or  near 
any  unfenced  track,  whenever  such  killing 
or  injury  is  caused  by  a  moving  train  upon 
such  track.  In  construing  this  statute,  it 
must  be  constantly  borne  In  mind  that  there 
must  be  a  want  of  a  ,ftmce  along  the  railroad 
track,  which  would  have  prevented  the  in- 
jury ;  and  that  where  the  want  of  a  fence 
BustAins  no  relation  lo  or  connection  wiUi 
the  injury,  wheu  caused  by  a  moving  train, 
the  statute  has  no  application.  Hence  the 
case  suggested  intended  to  illustrate  that,  if 
any  construction  is  given  to  the  statute  for 
the  death  or  injury  of  stock  other  than  occurs 
b^  actual  coU'sion,  it  might  be  cootended, 
"if  a  horse  running  in  the  pasture  of  his 
owner,  through  which  the  railroad  paBses, 
and  is  unfenct-d,  should  take  fright  at  a 
passing  train,  run  half  a  mile  acraaa  the 
14  L.  a  A. 


field  in  an  opppelte  dlrediloii  to  t^ie  railfoad, 
then  run  Into  a  pit  dug  by  the  owner,  or 
against  a  fence  built  by  him.  or  a^inst  % 
tree  which  nature  put  there,  broke  hii  neck, 
and  died,  the  railroad  company  would  be 
liable  for  tiie  valuo  of  the  borae,  because  the 
track  of  Ita  railroad  waa  unfeiired,"  is  not 
well  taken.  In  such  case,  or  cases  of  that 
sort,  the  want  of  a  fence  sustains  do  relaticMi 
to,  or  connectiun  with  the  injury,  and  the 
statute  h::s  no  application.  When  a  statute 
imposes  liability  for  the  killing  or  injury 
of  stock,  caukchI  by  a  moving  tmin,  upon  or 
near  ita  unfeuced  track.  It  includes  all  such 
causes  as  arc  produced  by  a  moving  train  thai 
directly  contribute  to  that  reeiilt,  wbotber 
caused  by  actual  collision  or  not,  when  the 
injury  occurs  upon  or  near  its  unfenced  track. 
The  words,  "wheneversuchkillingor Injury 
is  caused  by  a  moving  train,"  etc,  relate  to 
injuries  directly  caused  by  it  to  stock  upon 
or  near  ita  anfenced  Crack,  and  are  broad 
enough  to  Include  all  iDjuriea,  thiu  occur- 
ring, which  are  tho  direct  result  of  such 
moving  train*  upon  such  track.  Tfala  would 
Include  injuriea  occurring  upon  its  track 
from  other  causes  than  actual  collision.  The 
"killing  <x  injury"  must  be  caused  by  a 
moving  trafn.  but  It  is  immaterial  whether 
such  "Killing  or  injury"  is  the  result  ac- 
tual colll^on  or  not,  so  that  It  la  caused, 
for  the  want  of  a  fence,  by  a  moving  train, 
upon  or  near  its  track.  It  is  enough  if  the 
Injury  which  results  is  caused  by  a  moving 
train,  when  the  lack  of  a  fence  pennilted  the 
animal  to  get  on  the  track.  This  constii^- 
tion  is  f uTUier  sustained  by  4he  use  of  the 
words,  "near  any  unfenced  track, "  which  in< 
dilute  ft  place  where  the  death  or  injury  to 
the  animal  may  happen  without  actual  ooti< 
tact  with  the  engine,  yet  be  caused  by  It. 
Hence  a  moving  train  may  be  the  cause  of 
the  injury  or  death  of  an  animal  without 
actual  collision.  To  illustrate:  For  the 
want  of  a  fence  along  the  track  of  a  nilnad 
where  It  ought  to  be  fenced,  an  animal  enters 
upon  the  track,  and  while  there  takes  fright 
at  an  appronchiug  or  moving  train,  and.  to 
escape  the  danger,  runs  along  the  track  and 
falls  into  a  trestle,  or  jumps  into  a  ditch 
near  the  track,  and  is  injured.  Is  not  the 
Injury  caused  by  a  moving  train?  It  caused 
the  animal  to  take  fright,  and  In  ita  fUght 
to  run  into  the  trestle  or  Jump  Into  the  ditch 
and  idjure  itself.  From  the  cause  of  the 
fright  to  the  injury  there  Is  no  break  nor  in- 
tervening agency.  The  moving  train  was  the 
cause  of  the  injury,  and  without  It  the  injury 
would  not  have  occurred.  Under  our  statute, 
then,  it  Is  sufficient  If  the  moving  usin 
caused  tiie  Injury,  in  connection  wiUi  an 
omission  to  fence,  whether  then  wfts  actual 
collision  or  noL 

Under  statutes  of  other  states,  when  the 
language  of  the  enactment  did  not  necessarily 
import  that  there  must  be  actual  collision  to 

five  a  right  of  recovery,  tlielr  courts  have 
eld  that  It  is  not  necessary  that  there  shall 
be  ft  GoIIItlon  to  entitle  the  owner  of  the 
injured  animal  to  recover.  In  Yovng  t. 
St.  Louii,  K.  O.AN.R.  Co.,  44  Iowa.  HS,  a 
hors*  went  upon  defendant's  track,  whldi 
was  not  fenced,  before  a  train,  and  ran  ahead 
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of  the  train  until  it  fell  Into  a  bridge,  and 
reeeived  injuries  from  which  It  died.  There 
WHS  but  a  single  narrow  passage  down  the 
flU  of  the  roTO  afFordine  an  .avenue  of  es' 
caiM  between  the  point  wlierc  the  horse  went 
OptfB  the  truck  and  the  'brtdj'e;  the  trato 
■was  stopped  twfore  it  reached  the  hotse.  The 
statute  of  Iowa  imposes  upon  railroad  com- 
p^Aies  liability  for  stock  iojnred  upon  their 
Tonds  when  nnfenced  at  points  where  the 
duty  to  fence  exists,  when  tlic  injury  results 
by  reason  of  a  want  of  a  fence,  and  Is  not 
occasioned  by  the  willful  act  of  the  owner. 
Under  this  statute,  and  upon  the  facts  as 
stated,  the  railroad  company  was  held  liable. 
The  court  said :  "  When,  (hen,  may  it  be 
•aid  tiiat  an  animal  Is  injured  by  reason  of 
a  want  of  a  fence,  within  the  meaning  of 
the  statute T"  The  answer  was :  "It  is  when 
the  nut  of  a  fence,  in  connection  with  the 
acts  of  the  defendant,  is  the  [m>ximate  cause 
of  tlie  injury."  In  Jiraia  v.  Burlington,  V. 
R.  &  N.  R.  Co.,  5S  Iowa,  838,  the  mare  got 
on  the  track  by  reason  of  a  want  of  a  fence, 
•od,  being  frightened  by  a  train,  ran  along 
the  traek  In  front  of  It  until  she  oamu  to  a 
bridge  f<»ming  a  part  of  the  road,  in  at- 
tempting to  cross  which  she  was  greatly 
injured,  without  haring  been  struck  by  the 
train,  and  the  court  held  that  it  was  not 
necessary  that  the  mare  should  have  been 
Struck  by  the  train  to  authorize  a  recovery 
under  the  statnte.  In  this  case  the  defendant 
asked  the  court  to  Instruct  the  jury  that,  "  if 
the  railroad  run  through  a  plat  of  country 
from  the  point  where  the  more  In  question 
came  upon  the  track,  and  could  have  escaped 
from  the  track  just  as  well  Bs  not',  but  In- 
stead of  doing  so  she  ran  along  upon  the 
traek,  jumped  Into  the  bridge,  SaA  was  in- 
jured without  colltsloii  wiHi  the  railroad 
trala  or  locomotive  drawn  by  it,  then  there 
can  be-  no  recovery  in  this  action."  The 
rovrt  says :  **  We  are  not  prepared  to  say  the 
defendant  can  escape  a  result  caused  by  Its 
negligence  in  fatling  to  fence,  by  setting  up 
M  want  of  ioteltigeoce,  or  the  negligence  of 
the  animal  Injured ;  nor  are  we  prepared  to 
Sftj,  as  a  matter  of  law,  that  the  plaintiff 
cannot  recover  If  the  facts  were  as  stated  in 
the  Instruction  refused."  In  Littm  v.  Cen- 
tral JotraR.  Co.,  70Iowa,-7I4,  itwasclaimed 
that  the  horse  was  not  killed  by  icnson  of 
the  absence  of  a  fence  at  the  place  of  acci- 
«lent,  because  there  was  notbihs;  to  prevent 
him  from  tearing  the  tradt;  but  tiie  court 
held,  although  a  heme  may  be  "crazy,"  if 
be  gets  upon  the  track  of  a  railroad  on  ac- 
count of  a  want  of  a  fence  where  the  duty 
to  fence  exists,  and,  for  want  of  intelligence 
runs  ahead  of  the  engine  on  the  track,  when 
he  miffht  escape  on  either  side,  and  runs  into 
a  brirfge  and  is  killed,  without  being  struck 
by  the  engine,  the  company  Is  liable,  not- 
withRtanding  the  horse's  want  of  intelli- 
gence, and  the  manner  of  bis  death.  In 
AtrJiiion,  T.  A  S.  F.  R.  Ca.  v.  Jona,  20  Kan. 
629.  a  mare  got  on  the  track  at  a  place  wliure 
it  ought  to  hara  been  but  was  not  fenced, 
and.  Dctng  frightened  at  an  approaehing 
tmin,  fted  along  the  track  until  she  reached 
a-  tie  bridge,  wben  abe  -either  Jnmptal  for- 
-ward;  or-waa  tiirowa  tovwwA  lff  tlie  engfiie, , 
]4L.aA. 


onto  the  bridge,  ami  was  fatally  injured.  Tlie 
statute  of  Kansas  imposes  Ifabillty  for  every 
animal  killed  or  wounded  "by  the  engine  or 
cars  on  such  railway,  or  in  any  other  manner 
whatever  in  operating  iiuch  railwav,"  etc.. 
where  there  la  an  omission  to  fence.  The 
court  held  that  under  the  statute  no  actual 
collision  between  the  engine  and  the  animal 
injured  is  essential  to  liability.  Brewer, 
J.,  speaking  t<xt  the  court,  said :  "This  last 
clause  is  very  broad,  and  clearly  covers  a 
case  like  the  present.  Whetlier  the  engine 
struck  the  mare  or  not,  tJie  injury  resulted 
directly  from  th6  operating  of  the  railway. 
Of  course,  the  mere  fact  that  she  was  Injured 
on  the  track  would  not  be  conclusive.  .  .  . 
But  where  the  Injury  occurs  In  the  actual 
operating  of  the  railway,  uid  as  the  direct 
result  01  such  operating,  then  the  statute 
applies.  Here  the  companv  wasrunningonc 
of  its  trains.  An  aniroaf  Is  on  the  track, 
permitted  to  come  on  through  the  lack  of  a 
fence  along  the  track  at  a  place  where  it 
ought  to  be  fenced.  The  approaching  train 
frightens  it,  and  it  Sees  along  the  track  to 
avoid  (tenger,  and  in  thiA  fiigbt  either  falls 
or  is  thrown  by  the  ewine  into  the  open 
space  of  a  tie  bridge,  and  is  injured.  Clearly, 
tiie  train,  acting  upon  the  animal's  sense  of 
fear,  and  the  open  space  of  the  bridge,  arc 
the  direct  causes  of  the  injury.  It  results 
from  and  occurs  in  operating  the  road."  In 
all  these  cases  the  net  that  the  toain  did 
not  strike  the  animal  does  not  relieve  the 
railroad  company  from  liability.  But  in  all 
of  them  the  fence  bears  a  relation  to  the  In- 
juiy,  in  connection  with  the  operation  of  the 
train  ns  the  proximate  cause.  Sections  4044, 
and  4048,  when  taken  together,  provide,  ia 
effect,  that  a  railroad  company  shall  be  lia- 
ble for  the  value  of  Bto<^  killed,  and  for 
reasonable  damages  when  Injured,  upon  or 
near  any  unfenccd  track  of  its  road,  when- 
ever such  killing  or  Injury  is  caused  by  any 
moving  train,  engine,  or  cars  upon  such 
track ;  and  (4048)  that  in  every  action  for 
the  recovery  of  such  value  for  stock  so  killed, 
or  fur  damages  for  such  injury  to  the  same, 
the  pnwf  01  the  killing  or  injury  shall,  of 
itself,  be  deemed  and  neld  oonciusive  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany ;  but  contributory  negligence  on  the 
part  of  the  plaintiff  in  such  action  may  be 
set  up  as  a  defense.  "The  statute,"  says 
Thayer  Ch.  J.,  "makes  the  killing  or  injury 
of  stock  in  such  case  conclusive  evidence 
of  negligence  upon  the  part  of  the  railroad 
company,  and  I  do  not  see  that  it  is  neces- 
sary for  the  plaintiff  to  allege  negligence 
in  aav  form."  Hindman  v.  Ortgm  M.  <C 
Nob.  Off.  17  Or.  620. 

Wo  do  not  understand,  then,  In  actl(»is 
brought  under  the  statute,  that  it  is  material 
whether  the  servantoof  the  company  operatetl 
the  train  carefully  when  there  is  an  omission 
to  fence,  by  reason  of  which  stock  get  on  the 
track,  and  the  injuries  to  them  wblch  re- 
sult therefrom,  upon  or  near  its  track,  arc 
caused  by  a  movine  train.  For  this  reason 
we  have  assumed  that  there  was  no  nogU- 
geace  of  the  servants  of  the  defendants  in 
the  opnatieo  of  U»  train,  altboogb  the  evi- 
deBoelBdioatea  that  there  wen  tanrttwo  plaees 
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where  the  animals  couid  bave  left  the  track 
without  some  diflScnlty  or  daneer.  So  that, 
under  our  statute,  when  the  killing  or  injory 
to  stock  is  caused  by  a  moring  train  at  a 
place  where  tlie  company  has  failed  to  fence, 
wliere  the  duty  to  fence  existed,  and  the  facts 
arc  so  alleged,  and  proved,  a  case  of  negli- 
gence is  miide  out,  unless  the  defendant  can 
show  contributory  negligence  or  misconduct. 
In  the  case  at  has  the  mare  got  on  the  track 
for  the  want  of  a  fence,  where  the  duty  to 
fence  existed,  and,  frightened  at  an  appnMcfa- 
ing  train,  fled  down  the  track  to  escape  tbe 
danger,  and  In  that  flight  ran  into  an  open 


tnstle  and  was  Injured.  It  waa  the  want 
of  a  fence  along  tbe  track  at  a  place  where 
it  ought  to  have  been  fenced  that  p«mitted 
the  mare  to  get  on  tbe  track,  and  toe  iDjory 
whidi  rasQltad  to  bar  tbrarafrom  wm  dincUj 
cauaed  by  a  moving  train.  Tlw  waat  tti  a 
fence,  tliereffm,  in  ooonection  with  tbe  mov- 
ing train  was  the  proximate  cause  of  the  in- 

J'ury,  and  rendered  the  Company  liable  on- 
er the  tarina  of  tbe  statute  without  actual 
collision. 

In  this  view  we  do  not  think  there  was  any 
error,  and  tile  judgment  M#  apHrt  Mms 
must  ht  affrmn. 


lOSSOUia  SUPREME  COURT. 


STATE  of  Missouri,         Ai  Sir., 

Fiederick  C.  BURGDOERFEa 

t  Ho.  > 

1.  AwHt  of  error  Ilea  oa  b«h»lf  of  tba 
State  to  review  mn  order  qnaahing  m 

■  todletmwit  on  tbe  gfround  of  the  nncon- 
stltntioiuaity  of  the  «ta.tate  under 
wUeh  it  wM  drawn  under  a  statote  allow- 
fafftte  State  an  appeal  or  writ  of  error  "wbeo 
anr  ladiotiDent  is  quashed  w'  Judged  tnsuflloteat 
on  demurrer  or  wben  Jndjrmeat  tberaoo  k  ir- 
rerted;"  and  tbe  rljrht  to  rertow  Is  not  Umtted  to 
cases  where  tbe  todfctmeot  Is  beld  losuffloieot  tor 
mattets  of  form,  br  a  suhsegoent  oUiuse  id  tbe 
statute  wbleb  autborfaes  the  trial  court  to  bold 
the  defcndoDt  if  tt  has  reason  to  believe  that  be 
can  be  cmnvicted  of  an  offeose  tf  properly  chaTiged. 

8.  Mere  flUlnre  to  Include  the  whole  of 
»  cUm  of  evUa  In  »  at«tate  prohUrfUng. 

;  and  providing  puDlBhment  for  Indubrlng  Id,  part 
of  the  chiBs,  does  notsanotlon  by  impUoatkni  In- 
dultfeooeto  tbe  omitted  portkni. 

8.  The  anb^eot  of  mn  Act  cannot  be  held 
to  be  not  clearlj'  eacpreaaed  by  the  title 

g  **to  prohibit  book- making  and  pool-eelllDg"  on 
tbe  ground  thM  it  Is  to  ululate  and  nt^to  pro- 
hibit, Blmply  because  ft  forbids  book- maklag  and 
pool-eelllng  on  event*  ooonrring  beyond  tbe 
borders  of  tbe  State  without  aUodlng  to  those 
wUch  might  ooour  wltfitn  tte  borders,  stooe  sueh 
busfneesisoot  sanoOoned  br  teUure  to  problUt  it. 

4.  AuAottowUebtbe  onSjrobioetiools 
that  Its  title  i«  broader  tbaaltSMAileet 
matter  will  not  bo  eet  Mldo  on  tbe  ground 
tltat  Its  Mibjeot  Is  not  dearlr  expressed  In  ttsttUe 
unless  the  inferenoe  is  IrreaMIble  that  the  tiUe 
misled  those  who  voted  for  it. 


An  oMTdao  of  poUee  poiror  will  not 
bo  doriiOTfill  void  for  the  reaeon  tkat  It  b 
partW  and  doea  not  eztemlnate  tbe  ert  with 
whlob  It  undertake  to  deaL 

6*  TTn »  no j;o||;nil In ■elHim; p n nl«  itr awilr 
taff  <i"i'b"  on  oToato  to  oeeor  bagnnid 
the  IlBito  of  the  State  ia  not  doprlsod 
of  the  equal  protection  of  tbe  tawa  by 
a  Btatme  whlfdi  prohlbtis  nuding  books  or  seUtog 
pools  on  seob  events,  but  does  not  prohltatt  it  on 
events  wltfalm  (he  State.  Buob  Am  la  unlfora  ki 
Its  operation  upon  all  oomlng  wlrhlo  tta  pro- 
visions;  all  are  alike  prohibited  from  engaging  In 
one  class  of  Irauaactlons  and  have  equiu  rights 
as  to  tbe  other  class. 

(November  M.  im.l 

ERROR  to  the  St.  Lovia  Court  <tf  CMalaal 
Oorredaoo  to  reiview  a  judgmetH  qoash- 
ing.  on  motion  of  defendant,  an  indii^aeat 
chariring  him  with  book-oiakiDg  and  pool-oeU- 
ing  contrary  to  the  protisiona  of  tlie  statute, 
on  the  ground  that  tbe  sutute  under  which  tbe 
iodicUBeDt  waa  drawn  wai  uncoiistitathioal 
and  Toid.  Amrscd. 
The  facts  are  stated  hi  tbe  opinioe. 
Jf<MSF>.  Cbwrloa  P.  Johnson,  Jobn  Ik 
Johnson  and  Tboaaao  B.  Hsbrvo^.  with 
Mr.  Bernard  XUerkoo,  forplaiatift  us  error: 
Upon  him  who  atucks  the  fife  of  a  law  nsta 
the  burden  of  sbowtng  its  nullity  and  iunlid* 
ity  beyond  a  leaaonabw  doolit.  - 

8taU  T.  iW,  la  West.  Rep.  MS.  88  Mo. 
618;  SiaU  T.  AAHnfftoH,  77  Mo.  lU);  State  r. 
Lattg/Uin,  75  Ho.  U7;  Slate  v.  Eaimn,  7S  Ma 
78;  St.  Louit  OmiUr  Ci-  Qriemeld,  68  Mo. 
175. 

Courts  cannot  declare  an  Act  «C  the  Legli- 


Non.— AnjiHed  JoneUon  nf  epd  by  statocorvrva- 
ulotiDni. 

Little  aulhorttr  bas  been  found  on  the  question 

of  implied  saooUon  of  evU  by  statutory  legula- 
tlODl.  but  tbere  is  a  Tenneaeeo  deolson  to  the  effect 
tiiat  mere  taxation  of  an  unlawful  busloesa  does 
notl^sliseU.  Fahnet  r.  State,  8 L.  B.  A.  280.  88 
TeiiD,588. 

Thus  a  statute  pladog  a  license  tax  on  tbe  bual- 
nera  of  selling  pooh  upon  horae-racea  "In  this  or 
■or  otber  State."  doce  not  legalise  Oie  sale  of  pools 
upon  a  race  ran  outside  the  State  when  ocber 
stacotofT  prorlsiona  make  betttag  a  mtotoowator 
but  enmpc  ttorefrom  bets  upon  a  hausi  laeenm 
uponaltoenaeAtBaliwtlhfalbeittBMb  MaetT. 

14  L.  R.  A. 


State, 8  L.  B.  A.»l,8i  Tenn.M;  Btowa  r.  Stale, 

tUTSmo.tm. 

A  very  reoeot  and  as  yet  mneported  daoMso  o( 
tbeSupreme  Ooort  of  Indiana  hcAM  that  Uesose 
laws  permitting  the  sale  of  Intortnatlng  Uquon  are 
not  unooDstitutloaal  as  being  Intended  to  pmaoto 
an  fliegal  business.  Haggart  v.  SteMIn  and.)  Jan. 
28, 

Tor  mrf e«on  tbe  BufBclenoy  of  titles  to  statntea,  see 
TttOBVlUe  Iron  Works  v.  Kerstone  Oa  CO.  (Pa.)  1 
L.  R.  A.  at*:  People  v.  McElror  Wob.)  t  U  R.  A. 
eOB:  Cvan0fineT.Btate(Iod.)4I^B. 

FOrfw(«on«eaatltuttotmlriirU4ocqail  protee- 
tkmwtlwiTUegm  aie  UnMOe  aaMjr  VaoH  A 
T.  Ook -v.  iMtanlto  •  N*  &  Oa.  (SITJ  «tf<,  A 
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Utare  void,  however  nnjast  or  impoUtte  tt  may 
be,  unless  it  cieiirl;  coDflicta  with  specific  pto- 
Tl^ioDs  of  the  CoDsUttttlon,  and  unlesi  its  un- 
«oiiBti(ntioii^7  appMTB  My<md  »  reuoiiable 

doabt. 

He  Bwrit,  M  Mo.  449;  State  t.  AbU^  Ho. 
857;  Bwiog  y.  BMituU$,  W  Ho.  «4;  £^  T. 
MeeH,  2  West.  Rep.  S07, 87  Ha  8M. 

Power  to  t»rohiMt  or  regulate  iDclndea  partial 
regiilation  or  pit^Ibitioo. 

Chicago  P.  A  P.  Co.  t.  CMeago,  88  HI.  221; 
Keokak  v.  DrmeU,  47  Iowa,  699;  Attv  Gtn.  t. 
Sot0n,  9  New  Edr.  Bep.  M»,  140  lbs».  SOS; 
mtUism  w.  State,  48  Ind.  806;  JEitefor  r. 
State,  15  Ind.  440;  Bingle  r.  State,  34  Ind  28; 
Ountiar$$oAn  t.  Sterling,  93  HI.  669. 

The  solution  of  such  a  qantion  (constitu- 
tiooality  of  a  law)  should  not  be  made  by  a 
rcflort  to  mere  vertta]  criticism,  subtle  distiac- 
tton,  abstract  reasoi^Dg,  or  nice  diffepeaces  Id 
tbe  meanine  of  words. 

State  V.  Laughlin,  75  Mo.  147. 

The  conBtitatiooal  proTislon  In  qaeatton 
flbould  have  a  liberal  cotiatruction. 

State  T.  Pond,  13  West.  Rep.  368,  93  Mo. 
618;  State  t.  Ranaon,  78  Mo.  78;  State  t. 
Laughttn,  75  Mo.  869.  See  also  Cootej,  Cod  at. 
T^lm.  pp.  172,  178;  Bedgwick,  Stat.  &  Const. 
L.  690. 

The  title  b  required  to  Indicate  clearly  only 
tbe  subject  of  the  bill,  and  not  the  extent  of 
the  treatment  of  that  subject. 

Luther  V.  Sailor,  8  Mo.  App.  434;  Re  Bur- 
rit,  66  Ho.  446;  State  r.  Braufleid,  81  Mo.  163, 
61  Am.  R^.  384;  Sta^  t.  IHUer,  100  Mo.  446; 
St.  LovU  T.  Qreem,  70  Jfo.  C63;  Cooley,  Coast, 
lilm.  192.  178.  See  also  Sedgwick,  Stat  & 
Ooaat.  L.  630. 

Wagering  of  all  kinds  is  ctearlj  wilhin  tbe 
sphere  of  the  poHce  power  of  tbe  State. 

St.  LffuU  T.  fitt,SS  Mo.  WH,  atatey.  Ad 
Oifotm,  13  Ho.  An>.  321;  &ate  Addinffton, 
n  Ma.  117. 

The  policy  or  wisdom  of  tbe  taw  U  a  matter 
for  the  Legisli^re;  with  that  the  court  has  no 
concern. 

State  T.  Pond,  IS  West  R«n.  868,  98  Mo. 
686;  State  v.  Addington.  13  Mo.  App.  981; 
State  T.  Addington,  77  Mo.  117;  Brmon  t. 
StaU,  88  Tenn.  573. 

It  is  possible  that  the  Legislature  mar  have 
Iteeo  of  the  opinion  that  to  permit  betrfng 
upon  racing  done  in  this  State  was  conduchre 
to  the  rafclDg  of  fine  stock  therein. 

Early  In  theseTeoteentb  century,  during  the 
Teign  of  James  I.,  hoise-racing  began  to  be 
asarked  as  a  general  and  distinct  sport  in 
Bntiand.  and  was  enoouraged  by  Parliament 
andftlw  Crowfl  as  betng  eondncfVe  to  the  Im- 

Cement  of  the  stock.  Subsequently  H 
b  to  be  used  too  greatly  fta-  betting,  and 
statQtes  were  -maeted  to  resGain  excessive  bet- 
ting thereon. 

fl«e  OlIjAant,  Horse-racing,  pp.  158-166. 
Oood  stock  and  good  marksmen  are  oseful  in 
4lefenae  of  ihe  goTemment,  and  Wagering  on 
horsn-radng  aadlarfEeit  shooting  have  been  tA- 
judired  not  to  be  puntsbableas  gaming  devices. 

State  V.  Harden,  81  Ho.  86;  SlaU  v.  Lemon, 
46  Mo.  87«;  State  v.  Bryant,!  West  Rep.  748, 
90  Ho.  884. 

Oar  legfslatuns  have  not  seen  fit  to  make 
horse  nolng  lo  this  Stale  and  belting  tberaoD 

UL.R.A. 


penal,  although  their  attention  has  been  called 
to  the  matter,  as  evideoced  by  section  8788, 
prohibiting  horsfr-radDg  on  the  public  high- 
ways, ana  by  section  8864,  pndiiutiag  raong 
on  Suoday. 

Palmer  v.  State,  8  L.  R  A.  280.  88  Tenn. 
657;  Daly  v.  State,  18  Lea,  338;  KirtOand-r. 
Handtm,  8  Tex.  10,  68  Am.  Dec.  94. 

Mr.  CharlM  T.  Nolwid*  also  for  plain- 
tiff in  error: 

The  Legislature  bad  tbe  authority,  under 
the  police  power  of  the  State,  to  enact  laws 
i^nst  any  particular  Torm  of  gambling;  be- 
cause any  and  all  gambling.  In  every  form,  ia 
destructive  of  good  morals,  and  against  the 
geoenil  welfare  of  the  public. 

St.  Louie  V.  Fita,  68  Ho.  683;  Cootey,  Const. 
Lim.  6th  ed.  704. 

The  legislative  power  of  the  people  of  Mis- 
souri is  vested  tn  the  General  Aweiubly,  and  it 
can  pasa  any  law  It  chooaes,  that  is  not  in  oon- 
filctwltb  the  Constitution  of  Missouri,  or  the 
Constitution  of  the  United  States. 

Cooley,  Const.  Llm.  104:  Ho  Const  art.  4, 
%  1;  Oaee  County  v.  Jack,  49  Mo.  196. 

Whether  a  law  Is  wise,  proper  or  expedient 
or  not  Is  a  question  with  wh](^  courts  have 
nothing  to  do. 

Slate  V.  Clarke,  64  Ho.  86;  State  v.  Ad- 
dington, 13  Ho.  App.  314.  afTd  77  Mo.  110; 
<8r.  Tjmie  County  Ct.  v.  Ofittootd,  68  Mo.  198; 
at.  iMuiev.  Pitt,  58  Mo.  689;  Bamitton  v.  St, 
Louie  County  Ot.  16  Mo.  8;  Cooley,  Const 
Lhn.  6th  ed.  197-87. 

Tbe  Act  now  being  discus«ed  is  almost  a  )lt- 
aral  copy  of  the  law  ia  force  in  Tennessee.-and 
tbe  Supreme  Court  of  that  State  sostafaied  tlie 
law. 

Broan  v.  i^ate,  88  Tenn,  578;  Ptitmet  v. 
State.  8  L.  R.  A.  980,  88  Tenn.  667;  Didy  n 
State,  IS  Lea,  338. 

In  determining  whether  a  title  de&rly -ex- 
presses the  subject  of  an  Act  of  the  L^ghla-. 
tuie,  the  court  Aould  be  guided  by  several; 
weli-settled  mles  of  law.  to  wit: 

(1)  Tbe  Act  fe  presumed  to  be  ooastlto- 
tional,  and  that  presumption  cootinnee  until 
,the  court  la  convinced  beyond  a  reasonable 
donbt  that  it  violates  some  mandatory  {iro- 
vision  of  the  Conslitntion.  <  - 

StaUv.  Laughlin,  76  Mo.  147;  State  r.  Mii- 
eouri  Pae.  R.  Co.  6  West.  Rep.  84rt,'  92  Mo. 
187;  StaU  V.  Abte,  66  Mo.  803;  State  ^.  Bope, 
8  L.  R.  A.  608,  100  Mo.  347;  State  v.  Pond, 
13  West.  Rep.  868.  08  Mo.  606:  Selly  v.  Meeke. 
87  Mo.  896;  Cooley,  Const.  Lim.  6th  ed.  91A; 
Sbite  V.  Otpe  Girardeau  d:  L.  S.  Cb.  ^ 
Ho.  468;  Be  Burrie,  66  Mo.  442. 

(2)  Words  are  to  be  construed  according  te 
their  usual  and  ordinary  meaoing,  and  If  tw« 
constructions  are  permissible,  one  of  which 
will  sustain  the  law  and  tbe  other  render  it  in- 
valid, courts  will  always  adopt  that  constnio- 
tioo  which  will  uphold  tbe  law. 

State  V.  Finn,  8  Ha  App.  841;  StaUy.  2f«m 
MaOrid  County  Ct.  SI  Ha  82;  IVtSOipe  t.  Jfi^ 
Mun'  I^tc  B.  Oo.  2  Weet.  Rep.  479,  68  Ha 
540:  State  v.  Leffingwll,  54  Ho.  458:  Beta/y  A 
C.  Co.  V.  Rvane,  8  L.  R.  A.  888.  97  Ho. 
47;  Codey,  Const.  Lim.  918. 

(S)  Tbe  title  of  a  bill  U  sumeleot  If  It  fstriy 
embnioM  tbe  subject  matter  oovend  by  the 
Act;  mere  matters  of  detail  need  not  be  swcd. 
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Be  IhmHt,  eS  Mo.  443;  8taU  t.  MiOer.  100 
JIa  44Ai  MC  Ijmit  v.  31j^«^  4a  Ua  5^;  Ae^njr 
T.£M^Ito^'^8B  Ho.  64;  t.  Anwn.  78 

Mo.  7a;  State  t.  iffifftf,  71  Mo.  266;  St  Louis 
v.  Qreen,  7  Mo.  App.  468,  affirmed  in  70  Mo. 
568;  Latliert.  Saj/lvi;  8  Mo.  App.  4S4;  Jonea- 
bo/vv.  Cairo  dk  St.  L.  R.  Co.  110  U.  8.  199, 
28  L.  ed.  118;  Cooley,  Conttt.  Lim.  6tb  ed.  178. 

<4)  Tuat  ooostrucnon  roost  be  plaetd  on  it 
ivnicb  nllt  carry  out  the  intention  of  the  law- 
makers, but  when  there  Is  a  doutA,  then  the 
object  tn  be  arcooipUshed  or  the  mischief  de- 
signed to  be  lemedied  or  guarded  against  may 
be  coDfidfred. 

Cooley.  Const.  Ltm.  79,  80;  Slate  t.  Btrr- 
mann,  15  Mo.  846. 

<6)  Ciiuna  will  not  infer  or  imply  the  exist- 
ence of  a  fact  which  is  in  direct  conBict  wi^  a 
pieaumirfioD  of  law.  Thus  in  this  case  the 
conri  will  not  infer  that  boofc-makingaod  pool- 
sellini;,  on  events  occurring  within  this  State, 
was  or  is  indulgcti  i'l. 

State  V.  Rieh,  20  Mo.  898. 

(fl)  An  Act  cannot  be  declared  void  merely 
because  qualiryiog  phrases  might  have  been 
used  in  the  title  which  would  more  exactly 
have  !>)iowo  (iif  limiiations  of  the  Act. 

Lvther  V.  S^iiflor,  8  Mo.  App.  480. 

Towha'eTcr  extent  this  law  hinders  or  for- 
bids book- III Mking  and  pool-selliog,  either  par- 
tially or  entirely,  to  ibnt  extent  it  prohibits, 
and  there  Is  do  miulaiion  in  the  law  of  the 
aubjert  of  book-makinjr  and  pool  selling. 
becautie  every  line  is  prohibitive,  and  not  a 
word  ppnnissive. 

Keokvk  v.  Drme/L  47  Inwa.  609;  IHiUer  v. 
Jmea.  80  Ala.  96;  ^  Bauek,  10  Mich.  896; 
Ohifngo  P.  it  /».  Co.  v.  C/ueago.  88  111.  321. 

Oamblingand  the  keeping  of  a  gamblioff 
bouse,  in  the  form  of  book-making;  are  not 
among  the  riKlDs,  privileges  and  immunilies 
which  the  Federal  Consiitution  says  shall  not 
be  abil<)ged.  And  tbe  Act,  being  uoiform  in 
its  ai^licHiion,  upctaliog  upon  ul  alike  who 
come  within  its  provision!*,  does  oit  deny  de- 
fendant Ibe  equal  proteciion  of  the  laws. 

Barbier  t.  ConnaUy,  113  U.  8.  27,  28  L.  ed, 
928;  MiMouri  v.  Lem$,  101  U.  8. 82,  26  L.  ed.. 
889;  State  v.  Ptaha:  62  Ho.  174;  Oooley,  Const. 
Lim.  14,  439:  Slavgfiter  Houte  Ctm,  88  U.  8. 
16  Wall.  86,  21  L.  ed.  894;  Bayet  r.  MimuH. 
120  U.  8,  68.  80  L.  vd.  678. 

Mr.  Valle  Reborn,  obo  fax  plaintiff  io 
error: 

Clan  Ic^^ahtiOD  fa  not  of  neeeifBlty  repus- 
nantrftber  to  Hate  or  federal  constitutions,  If 
all  against  whom  ibe  legislation  applies  are 
subjected  to  Ibe  same  treatnient  under  similar 
condllioos  and  circumstances  in  the  benefits 
conferred  or  the  penalties  imposed. 

i/oiMT.  Mietouri,  120  U.S.  72,  80 L  ed.  S60: 
Bvmee  t.  Mtmovri  Pac  S.  0».  82  Ho.  281 ;  l^- 
Upe  v.  SHetovri  Pae.  R.  Co.  3  West.  Bep.  479, 
86  Mo.  644.  See  also  Musouri  Pac.  B.  Co.  v. 
Bvmee,  116  U.S.  S23,20L.  ed.4'>6;  Minneapolis 
ASt.  L  R.  Co.  V.  Seekwith,  129  U.S.  26,  88  L. 
«d.  688;  Pmvea  v.  Pennsj/ltania.  127  U.  S.  678. 
82  L.  ed.  258:  Barbier  v.  Connoap.  118  U.  8. 
81,  28  L.  ed.  034. 

Mr.  John  M.  Wood.  AUifQen.,  also  fbr 
idaintlff  itt-ciTor. 

3fr..  4;hMt«r  H.  Krom  for  defendant  in 
error. 

14  L.  R.  A. 


ThOHM,  J:,  delivwed  the  opinion  of  the 

court: 

The  assistant  prosecuting  attorney  of  the 
St.  Louis  Court  of  Criminal  Correction  filed 
an  informatiou  in  that  court  on  the  26th  day 
of  June,  1891,  by  which  defendant  was 
charged  with  keeping  a  pool-room  and 
registering  huts,  in  violation  of  tbe  Act  of 
the  Qeoeral  Assembly  of  thla  State  approved 
April  1,  1891,  entitled  "An  Act  to  Prohibit 
Book-making  and  Pool-selling."  Sees.  Acts 
1891,  p.  122.  Defendant,  being  Uken  be- 
fore the  court  on  pnH>er  process,  filed  a 
motion  to  quash  the  infonoatioD  upon  the 

Smunds :  first,  because  the  Act  up<m  which 
le  information  is  baaed  la  unconstitutional, 
in  that  it  violates  section  28  of  article  4  of 
the  CoDstitution  of  Missouri ;  eeeond,  be- 
cause the  Act  la  unconstitutional,  in  that  It 
violates  section  4  of  tlte  Bill  of  Rights  of  tbe 
ronstitution  of  Missouri,  and  is  against  the 
law  of  tbe  land.  Tbe  motion  to  quash  was 
sustained  by  the  court  on  the  ground  first 
above  indicated,  and  the  State  sued  out  the 
present  writ  of  error.  Defendant  filed  a 
motion  In  this  court  to  dismiss  tbe  writ  of 
error  on  the  following  grounds:  (1)  That, 
under  the  statute  creating  the  court  of  crim- 
inal correction  of  the  city  of  St.  Txiuis,  a 
writ  of  error  will  not  lie  in  behalf  of  the 
State  to  review  any  judgment  against  the 
State  in  any  case  cognizable  by  aud  court  of 
criminal  correction.  (2)  That  under  the 
Code  of  Criminal  Procedure  a  writ  of  error 
will  not  lie  in  iMhalf  of  the  State  to  reriew 
a  judgment  against  the  State  rendered  upon 
a  motion  to  quash  an  indictment  or  informa- 
tion, except  where,  upon  sucb  motion,  the  in> 
dlctment  or  information  has  been  Iwld  to  be 
insufflcleni  in  substance  or  in  form.  (8) 
That  tbe  motion  to  quash  preserved  In  the 
record  and  sustained  by  the  court  below  was 
not  based  upon  any  insufficlencT  of  the 
information  in  substiuce  or  in  form,  but 
solely  upon  tbe  ground  of  tbe  unoonstita- 
tionality  of  the  law  under  which  said  infor- 
matiOD  was  made,  and  the  judgment  of  the 
court  below,  in  quashing  Uie  iDformaticra, 
was  entered,  not  because  of  any  ioaufficiency 
in  form  or  substance  of  said  infMmation,  but 
becAuwe  of  the  invalidity  of  said  law  nnder 
tbe  Constitution  of  this  State.  This  motion 
was  overruled  by  this  court  on  tbe  Slst  day  of 
,  1691,  and  befwe  proceeding  to  dispose 


of  Um  case  on  it«  moita^we  denn  It  mppro- 
prlate  to  briefly  state  our  reaaoos  for  thia 
action  of  tbe  court  in  respect  of  this  motion. 

Tbe  Act  creating  the  St.  Louia  Court  of 
Criminal  Correction  provides  that  it  shall  bo 
a  court  of  reccvd,  and  that  the  proceedlnga 
therein  shall  be  govemed  bv  tbe  lawa  r^a- 
lating  practice  la  criminal  oaaea  ao  &r  as 
the  same  may  be  applicable,  and  that  'an 
appeal  shall  be  allowed  the  defendant  from 
any  final  judgment  of  said  court  to  tbe  aa- 
preme  court  (St.  Louis  Court  of  Appeals)  if 
SDplied  for  within  ten  days  after  the  reodl- 
tion  of  such  judgtnent,  but  not  otherwise. 
The  manner  of  taking  such  appeals  shall  be 
the  same,  as  near  as  may  be,  as  is  prescribed 
by  law  for  taking  appeala  from  clrcttit  courts 
in  criminal  oases.  Writs  of  errw  shall  be 
allowed  from  tlw-  supreme  court  (St.  Louis 
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Court  of  Appeals)  ia  like  manner  Mid  vlth 
similareffectaswritBof  error  to  tbe  8t.  Louis 
Criminal  Court."  fl  Rev.  Stat.  1889,  p.  3186. 
BectiOD  4803.  Her.  8Ut.  1889,  eroridee  that 
"the  piovisioDB  of  this  Code  applicable  to  the 
circuit  comt  and  the  jndges  thereof  shall  alao 
be  a|)p1icable  to  any  other  court  of  reconl 
exercising  criminal  Jurisdiction  and  the 
judges  thereof,  io  all  cases  when  oo  other  or 
different  provision  is  made  by  law  for  tbe 
government  and  control  of  such  courts  and 
hidges."  Tbe  statute  creating  tbe  St.  Louis 
Criminal  Court  prorides  as  follows:  "Sec 
0.  AoDeals  and  writs  of  error,  in  case  of 
final  judgment  or  deci^n  of  said  criminal 
oourt,  may  be  mllowed  and  prosecnted  di- 
rectly to  the  supreme  court  in  the  manner 
and  with  tbe  effect,  in  all  respects,  as  Is 
prescribed  by  law  in  cases  of  such  appeal 
or  writ  of  error  from  tbe  circuit  to  tbe  flu- 

{ireme  court  lo  criminal  cases."  3 Iter.  Stat. 
tlH9,  p.  21fi0.  Rev.  Stat.  1889,  on  tbe  sub- 
ject of  appeals  and  writs  of  error  Inoriminal 
cases,  has  the  following  provlsons:  "Sec. 
4S80.  The  State,  in  any  criminal  prose- 
cution, shall  be  allowed  an  appeal  only  in 
tbe  cases  and  under  tbe  circumstances  men- 
tioned in  the  next  snoceediog  section.  Sec. 
4290.  When  any  indictment  is  quashed  or 
adjudged  tnsafflcient  upon  demurrer,  orwhen 
judgment  thereon  is  arrested,  tbe  court  In 
which  the  proceedings  were  had,  either  from 
its  own  knowledge  or  from  Information  given 
by  the  prosocuting  attorney  that  there  is 
reasonable  ground  to  believe  that  the  de- 
fendant can  be  convicted  of  an  offense,  If 
properly  charged,  may  cause  the  defendant 
to  be  committed  or  recognized  to  answer  a 
new  Indictment ;  or,  if  the  prosecuting  attor- 
ney prays  an  appeal  to  the  supreme  court,  the 
court  may,  initadiscretfon,  grant  an  appeal," 
"Sec.  4293.  If  no  appeal  be  takea  by  or 
allowed  to  tbe  State  in  nov  cose  in  which  an 
appeal  would  lie  on  behalf  of  tbe  State,  tbe 
prosecuting  attorney  may  apply  for  and 
prosecute  a  writ  of  error  ia  tne  snprene 
court,  in  like  manna-  and  with  like  effect  as 
such  writ  may  be  prosecnted  by  the  de- 
fendant. " 

The  question  Is  whether  the  State  is  entitled 
to  the  writ  of  error  sotsd  out  in  this  case  by 
virtue  of  the  ssctions  of  tlie  seTersl  statutes 
above  quoted.  It  is  not  necessary  for  us  to 
decide,  and  we  do  not  decide,  but  we  will 
assome  for  the  purpose  of  this  case,  that  a 
writ  of  error  is  not  allowable  under  these 
sections  where  on  appeal  cannot  be  taken  by 
tbe  State.  Defendant's  contention  is  that  the 
above-quoted  sections  of  tbe  statute,  when 
properly  construed,  limit  tbe  State's  right 
to  an  appeal  or  writ  of  error  to  those  cases 
where  the  indictment  or  information  is  held 
insufflcicnt  In  form  or  substance,  and  when 
tbe  court  bis  reasod  to  believe  the  defendant 
Biay  be  convicted  if  properly  charged,  and 
that  the  infotmation  in  this  case  was  not 
gnashed  for  any  InsuSiciency  of  statement  in 
mm'  or  substance,  but  solely  on  the  gronnd 
that  the  Act  nnder  whldi  ft  was  drawn  Is 
nDCoastitutional.  In  tbe  first  place,  the 
defendant  in  bis  ar^ment  In  auppwt  of  his 
oonstruecion  of  tbeso  sections  transposes  tbe 
language  used.  Tbe  Iwiguage  of  seotion  4390 
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Is:  "When  any  Indictment  is  quashed  or 
adjudged  InsnlQcient  upon  demurrer,  or  when 
judgment  thereon  is  arrested."  The  defend- 
ant Insists  that  this  language  "clearly  indi- 
cates the  intention  of  the  Legislature  to  limit 
tbe  diecreticHi  of  tbe  trial  court  to  situations 
where,  upon  motion  lo  quash,  demurrer,  or 
motion  in  arrest,  an  indictment  haa  been  held 
insuiticient. "  In  tbe  second  place,  in  order 
to  maintain  his  construction,  he  interpolates 
two  words,  "form"  or  "suustance."  after  the 
word  "insufficient."  The  case  of  State  v. 
BciMgigar,  69  Mo.  S77,  ts  cited  with  apparent 
conndence  In  support  of  defendant's  con- 
tention, both  as  to  tbe  transposition  tbe 
language  and  the  interpolation  of  tbe  two 
words  "form"  and  "  substance. "  In  that  case 
the  defendant  Sled  what  was  termed  a 
"motion  In  arrest  of  judgment,"  for  the 
reasons  that,  defendant  being  a  slave,  and 
tbe  party  alleiced  to  have  been  killed  being 
a  slave  also,  the  alleged  act  of  defendant  was 
not  punishable  under  the  law.  The  bill  of 
exceptions  recited  that  "said  motion  was 
taken  up,  and,  up<m  a  hearing  of  the  facts 
found  by  tbe  court  and  tbe  facts  in  tbe  cases 
admitted  and  agreed  upon  by  the  pFOsecutine 
attixney  and  defendant, "  tlie  court  sustained 
the  same.  The  court  told  that  -no  appeal  on 
behalf  of  the  State  would  lie  In  such  a  case. 
In  commenting  upon  the  sections  of  the 
Statute  now  under  review,  Jvdge  Norton, 
speaking  for  the  court  in  that  case,  said: 
"  We  think  it  clear  that  under  tbe  above  sec- 
tions the  right  of  the  State  to  proeecnto  an 
appeal  is  limited  to  those  cases  where  tbe 
Inalctmeot  has  been  adjudged  to  be  insuffi- 
cient either  on  motion  to  quash  or  demurrer, 
or  motion  in  arrest  of  judgment,  because  of 
defective  indictment.  It  does  not  appear, 
nor  is  it  claimed,  that  the  indictment  on 
which  the  State  asks  judgment  la  insufficient 
either  In  form  or  sulibtance,  but  oo  tbe  con- 
trary, its  sufficiency  to  supoort  a  judgment 
ts  admitted."  And  it  was  held  that  the  State 
was  not  entitled  to  appeal,  not  because  them 
was  no  such  crime  as  murder,  nor  because  the 
indictment  failed  to  properly  charge  defend- 
ant with  a  crime,  but  because  tbe  court 
lieard  evidence,  and  found  from  that  evidence 
that  defendant  being  a  slave,  and  Uie  party 
alleged  to  have  been  killed  being  also  a 
slave,  was  not  a  person  who  could  commit  the 
crime  charged,  ».  he  was  excluded  from 
tbe  operatfon  of  the  law  deflning  murder. 
Though  tbe  motion  in  that  cose  was  called 
a"motion  in  arrest  of  judgment."  it  was  not 
in  fact  such  a  motion.  A  motion  in  arrest  of 
judgment  is  founded  solely  on  matters  appar- 
ent on  tbe  face  of  the  reconl  which  viti^  tho 
proceedings.  It  raises  a  question  of  law  only, 
and  In  its  determination  the  court  looks  alone 
to  the  record.  A  question  of  fact  must  tie 
raised  by  other  pleas.  The  motion  in  tbe  Bol- 
Hnger  Om  was  not  founded  on  Uie  record 
alone,  but  presented  an  issoe  of  fact,  and  for 
that  reason  ought  to  bave  been  rejected  hy  the 
court :  but  the  comt  tried  the  Issue  of  fact 
thus  raised,  and  decided  It  In  favor  of  de- 
fendant, and  discharged  b1m.  The  facts 
presented  by  tbe  motion  could  have  licen. 
and  ought  to  have  been,  lntn>dnced  on  the 
trial  befbiie  the  treverae  jury,  wImmi  ilu) 
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court  could  bare  ioBtracted  u  to  the  legal 
effect  of  such  facts.  If  this  bad  been  done, 
and  tbe  court  had  declared  bv  instruction 
that,  if  these  facts  were  proved,  the  defend- 
ant could  not  be  convicted  of  murder,  it  ia 
manifest  the  State  would  have  had  no  right 
to  appeal ;  and  these  facta  being  proved  on 
the  motion  in  arrest  of  judgment,  and  tbe 
court,  upon  tbem,  having  discharged  de- 
fendant, tbe  same  result  as  to  the  State's 
right  of  appeal  would  follow.  The  judg- 
ment had  not  been  arrested  on  the  record 
alone  or  on  tbe  record  at  all,  and  tjwre- 
foro  tbe  statute  had  not  provided  for  an  ap- 
peal on  behalf  of  tbe  State.  We  quote 
further  from  the  opinion  in  that  case  as 
follows:  "The  judgment  of  the  trial  court 
was  that  these  reasons  [that  fs,  tlic  fact  that 
the  defendant  and  tbe  party  slain  were  both 
slaveB]  were  suCBcient  to  authorize  the  Judg- 
ment to  be  set  aside.  .  .  .  From  tbe  avtlcMi 
of  the  trial  court  in  that  respect  the  State  can- 
not appeal,  any  more  than  it  could  if  on  Uie 
trial  01  the  cause  the  court  bad  gi  ven  a  wrong 
Instruction,  or  instructed  tlie  jury  that  under 
tbe  evidence  they  should  acquit  tbe  defend- 
ant. Although  such  instructions  might  be 
erroneous,  and  ultimate  in  tlie  discharge  of 
a  criminal,  no  appeal  could  Im  taken  by 
tJie  Slate  because  the  law  so  declares. "  Tak- 
ing the  grounds  of  the  decision  and  the  facta, 
we  do  not  regard  that  case  as  decisive  of  tlie 
question  on  the  record  now  before  us.  It  is 
true  tbe  opinion  there  gives  color  to  the 
transposition  of  the  language  of  the  statute, 
and  the  interpolation  in  it  of  the  words 
"form"  and  "BubBtaace."  What  the  court 
meant  by  such  transposition  and  interpola- 
tion it  IS  difficult  to  tell.  It  seems  this 
was  done  in  that  case,  as  ia  often  done  in 
judicial  decisions,  by  the  use  of  expres- 
sions the  fsr-reaching  effects  of  wbioh  are 
not  appreciated  at  the  time.  But  the  lan- 
guage of  the  judge  must  be  construed  In 
connection  with  the  facts  of  the  case  in  which 
it  is  uttered. 

There  are  three  cases  where  the  State  has 
a  right  to  appeal:  (l)  Where  the  indict- 
ment is  quashed  i  (9)  where  the  indictment 
is  adjudged  inBnmcient  on  demurrer ;  J8) 
where  the  judgment  thereon  is  arrested.  The 
plain  grammatical  construction  of  this  lan- 
guage would  limit  the  word  "  insufficient. "  aa 
a  quiilifying  term,  to  tbe  second  phrase 
only.  We  do  not  see  how  it  can  be  extended 
so  as  to  qualify  tbe  first  and  third  phrasea, 
and  yet,  if  tlie  language  is  to  be  taken 
literally,  that  is  what  this  court  did  in  tbe 
BoUinffer  Ctue.  The  tranaposition  made  by 
the  court  has  that  effect.  The  language  of 
Jv^  Norton  is,  "The  right  of  the  State  to 
prosecute  an  appeal  is  limited  to  those  cases 
where  the  indictment  has  been  adjudged  in- 
sufficient, either  on  motion  to  quash,  or  de- 
murrer, or  motion  in  arrest  of  judgment.*^ 
We  can  accept  Uiis  language  as  a  oorreot  ex- 
position of  the  Btatate,  If  the  word  "Insuffl- 
cient"  be  held  to  meui  any  iuBufficiency  for 
which  a  demurrer  will  lie.  The  first  clause 
is  ageoernl  statement  that  en  appeal  will  lie 
"when  fui  Indictment  ia  quashetL"  There  is 
no  qualifying  term  used  in  connection  with 
this  declaration.  Hence^  If  that  stood  alme^ 
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Do  one  would  question,  we  pieaame,  that  an 
appeal  would  lie  in  behalf  of  tlie  State  if 
any  indictment  be  quashed  for  any  of  tbe 
reasons  for  which  a  motion  to  quush  am  be 
interposed.  The  next  proTlsion  ia  tbat  an 
appeal  will  lie  if  the  indletment  be  "ad- 
judged insufficient  on  demnner.*  Hen  we 
find  a  qualifying  term,  and  the  question  is 
how  far  it  was  intended  to  limit,  not  only 
tbe  words  used  in  Immediate  conDection 
therewith,  but  also  the  pteueding  and  sal>- 
sequent  clauses.  And  here  the  interpolation 
mentioned ccmea  In.  With  this  interpolation 
the  pbnae  wonid  read  that  an  appeal  woold 
lie  if  tbe  Indictment  be  adjudged  insofflcicnt 
on  demurrer,  in  "form  or  anbstanoe."  And 
here  we  hare  introduced  another  term,  **suh- 
Btaooe,"  for  definition.  We  can  readily 
determine  the  meaning  of  "form''  In  Its  con- 
nection ;  but  what  Is  the  meaning  <tf  the 
word  "substance"  in  that  Bnme  connecticmT 
Defendant  evidently  uses  the  terms  "form' 
and  "substence"'as  synonymous.  He  says: 
"  No  attack  Is  made  upon  tbe  iofortnation  on 
tbe  ground  of  insufficiency  In  form  or  snb- 
stance. "  If  he  does  not  mean  to  convey  the 
idea  here  that  the  failure  of  an  indictment 
to  charge  a  crime  le-  not  an  insufficiency  in 
Bulwtance,  then  he  conveys  no  meaniuc  at  all, 
except  that  a  failure  to  diarge  a  crime  is 
simply  an  insufficiency  in  form.  Mr.  Bouvier 
defines  " substance"  as  follows :  " That  whicli 
is  essential:  it  fs  used  fn  oppoeilioa  to 
'  form. ' "  That  definition  meete  our  approba- 
tion ao  fully,  and  seems  so  clear  and  concise; 
Uiat  any  further  auMBtton  in  sapport  of  it  or 
elaboration  of  it  would  be  supetflnoua. 
Hence,  when  an  indictment  la  adjudged  in- 
sufficient in  Bubetanoe,  it  is  because  it  lacks 
something  essential  to  mako  a  len\  cltarge 
of  crime.  Certain  portions  of  an  indictment 
KK  formal  and  some  Kibetantial.  Tbeatate- 
mentwbody  of  the  indkstnientmnat  set  forth 
all  tiie  IngMdients  (tf  the  offense,  nnddiarge 
the  defendant  directly  and  poaltlvely  with 
the  commtssloa  of  it.  This  ia  the  subrtance  ' 
of  the  charge,  because  essential  to  it  But 
the  most  substantial  part  of  tlie  whole  indict- 
ment Is  the  charge  of  an  "offense."  But  the 
argument  Ib  that  If  the  indictment  chanca 
no  ^oBeuaB,"  It  is  not  Inaufficient,  within 
tbe  mesDing  of  that  w<h^  aa  used  In  tbe 
sutute  under  review.  Let  us  illustrate  thiih 
An  indictment  for  grand  larceny  fails  to 
charge  that  tbe  taking  and  conversion  were 
done  feloniously.    Itere  an  essential  in- 

Svdient  of  the  crime  la  omitted,  and  hence 
e  indictment  is  insufficient  in  aubstance 
to  put  the  pwty  charged  on  his  defeaM  for 
that  crime.  SuppoBe  the  indictment  in  that 
case  should  charge  that  the  taking  was  done 
feloniously,  but  omitted  to  set  out  tbe  venue 
of  the  crime.  In  such  case  tbe  Indictment 
would  not  be  defective  In  sufastancu,  but  in 
form  Only ;  for  tbe  party  was  charged  with 
a  crime,  no  mattn-  whan  commltled.  8np- 
pose.  again,  an  indicbDsnt  should  lAugt, 
in  a  formal  way.  that  a  man,  behig  tlie  owner 
of  a  horse,  feloniously  took  it  to  town  with 
intent  te  sell  it.  It  is  no  crime  tar  an  owner 
to  take  hia  horse  to  town  to  sell  it.  Now, 
could  it  be  said  that  such  sn  iadictmeot  was 
not  insafllaient  In  mbsluunT  W«  dsarly 
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thtnk  not.  Id  aadi  eaie  tht  defendnDt  would 
demur,  and  say :  **  I  concede  I  dU  what  the 
Indictmeiit  durges  I  did,  but.  I  challenge 
the  snfHciency  oT  the  facts  diarged  to  ooo- 
siitute  a  crime  Id  law."  The  court  sustains 
the  demurrer,  and  very  clearly,  in  our  opin- 
ion, adjudges  Uie  iodlctaient  insufflcient.  If 
an  f  ndictment  is  iosufficient  (or  the  failure  to 
make  one  essential  aveonent  to  constitute  a 
crime  punishable  by  law,  a  fotUori  would 
It  be  insufflcient  If  It  charged  facts  which, 
if  tcue,  constitute  no  crinw  known  to  the 
law.  It  seems  to  us,  thuefore,  that^  gfanttnir 
the  right  to  interpolate  the  words  "form'' 
and  "substance"  Id  the  statute,  the  State 
would  have  the  right  of  appeal  when  the  in- 
dictment is  adjudged  insufficient  foe  failure 
to  cluvge  facte  constituting  a  crime. 

That  the  word  "iosufflcient"  has  not  the 
restricted  meaning  contended  for  by  defend- 
ant appeus  from  another  consideration.  Tlie 
word  "demurrer"  is  used  In  its  Keoeric  sense, 
and.  when  it  is  affirmed  that  an  appeal  will 
lie  when  an  indictment  is  adjudgra  insuffi- 
cient on  demurrer,  it  must  mean  auy  Insuffi- 
ciency that  can  be  presented  by  demurrer, 
and  the  failure  to  state  facta  constituting  an 
oftrnse  is  one  ground  of  demurrer.  This  is 
elementary  law,   4  Bl.  Com. 

Aoother  ver^  cogent  reason  w-hy  defendant's 
construction  is  not  correct  may  be  found 
upon  a  ooDsideration  of  the  context.  We 
have  said  enough  in  regard  to  the  extent  and 
limit  of  the  qualifying  word  insufficient." 
The  fact  thiU  the  Levwlature  did  not  see 
proper  to  put  that  Qualifying  word  in  all 
the  phrases  of  the  section  proves  conclnsively 
tliat  an  appeal  could  be  taken  upon  sustaining 
a  iBotion  to  quasli,  demurrer,  or  motion  in 
arrest  «f,  judj^nen^  im  any  of  the.  grounds 
on  which  either  oould  be  uitcrpnseo,  for  it 
la  iocoaoeirable  tluit  the  Legislature  intended 
to  allow  an  appeal  when  an  indictment  is 
quashed,  for  any  reasra,  and  not  give  it 
when  a  demurrer  is  sustained  for  any  reason. 
We  cannot  and  ought  not  to  attribute  to  the 
Legist.Htujre  au.  Intont  to  make  sdistinction 
between  a-moUon  to  quasU  and  a  demurrer 
when  there  is  no  reason  or  common  sense  in 
sucb  distinction.  Under  our  statute.  (§  41 13, 
Ber.  Stat.  1889,)  a  demurrer  to  and  amotion 
to  quash  an  indictment  perform  identically 
the  same  office  and  have  iacntieally  the  sune 
effect  upon  the  indictment  and  the  status  of 
the  case,  when  either  is  sustained,  is  the 
same.  To  allow  ao  appeal  when  a  motion 
to  quash  is  sustained  lot  any  reason,  and 
not  allow  an  appeal  when  a  demurrer  is 
sustained  for  any  reason,  would  manifestly 
be  absurd ;  and  again,  it  would  be  manifestly 
al)aurd  to  hold  that  the  State  may  appeal 
when  the  court  quashes  an  indict^ient  or 
sustains  a  demurrer  or  motion  In  arrest  for 
some  informality,  which  could  be  corrected 
80  as  to  make  a  legal  charge,  but  deny  the 
right  of  appeal  if  the  triu  court  sustain  a 
motion  to  quash,  demurrer,  or  motion  in  ar- 
rest, for  the  reason  the  law  under  which  the 
Indictment  is  found  is  unconstitutional,  and 
therefore  no  law  at  all.  In  the  one  case  the 
error,  if  any.  Is  lin^lted ;  in  the  i  thsr,  It  is 
co-extensive  wttb  the  ConuuHiwialtii.  Tlie 
St.  Louii  Court  of  Criminal  Corr«ction,  m 
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well  as  all  other  courts  of  ttie  State  exercis- 
ing criminal  jurisdiction,  oan  declare  a  law 
unconstitutional  and  TOid,  and  beooe  nott-en- 
foroeable ;  so  can  all  the  trial  oourts  in  tUe 
State ;  and.  If  no  error  of  such  courts  in  that 
respect  can  be  corrected  by  the  appellate 
courts,  the  moat  wlioleeome  law  may  be  made 
nugatory  by  one  court  and  there  be  no  rem- 
edy. The  logio  of  defendant's  argument  is 
that  the  State  can  have  the  actkm  M  the  trial 
court,  in  holding  an  indlotmeUt  defective  be- 
cause  it  fails  to  use  the  word  "feloniously* 
in  its  proper  place  and  as  often  as  required, 
reviewed  oy  Uie  hi^ier  courts ;  but  when  the 
trial  court  sets  at  naught  a  law  enacted  and 
approved  by  co-ordinate  branches  of  theeov- 
emment,  the  State  is  without  remedy.  This 
is  grasping  at  Uie  shadow  and  letting  go  the 
substance.  "The  presumption. "  savs  End- 
lich  in  his  work  on  interpretation  of  Statutes, 
(section  264,)  "against  absurdity  in  the  pro- 
vision of  a  legislative  enactment  is  proba* 
bly  a  more  powerful  guide  to  its  construction 
than  even  the  presumption  against  unreason, 
inconvenience,  or  inlustioe.  The  Legisla- 
ture may  be  supposed  to  intend  all  of  these 
bat  it  can  scs^rcely  be  supposed  to  intcod  its 
own  stultification." 

Our  conclusion  on  this  questiim  is  that  the 
State  has  the  right  of  appeal  or  writ  of  error 
when  a  motion  to  quash,  demurrer,  or  motion 
in  arrest  is  sustained  on  Mtyof  the  grounds 
for  which  either  will  be.  We  do  not  think 
the  subsequent  clause  of  section  4800,  tupra, 
that,  upon  sustaining  a  motion  to  quash,  de- 
murrer, or  motion  in  trrest,  the  court  may 
hold  the  defendant,  if  It  has  reason  to  believe 
that  be  "can  be  convicted  of  ao  offense,  if 
properly  charged, "  was  intended  to  limit  the 
State's  right  of  appeal.  The  object'of  this 
pruvisitMi  was  simply  to  bind  d^endant  to 
appear  and  answer  further,  If  the  couKt 
should  hold  there  was  reasoDSble  caote  for  it. 

Having  disposed  of  tlw  questim  raised  by 
the  motion  to  dismiss  the  writ  of  error,  we 
will  now  inquire  whether  the  court  below 
committed  error  in  sustainiDi;  defendant's 
motion  to  quash  the  information  on  the 
ground  that  the  Act  under  which  it  was 
drawn  Is  unecmstitutional. 

1.  The  first  oontMUliou  of  defendant  is  that 
the  title  of  the  Act  under  which  tjiis  inror- 
mation  is  drawn,  in  its  relation  to  the  body 
of  the  esactnient  Itself,  fails  to  conform  to 
section  26.  art.  4.  of  the  Constitutiou  ol  Mis- 
souri, which  provides  that  "ao  bill  .  .  . 
shall  coBtain  more  than  (ne  subject,  which 
shall  be  clearly  expressed  in  its  title,  "and  the 
Act  is  tliexefore  inoperative  and  void.  Tlw 
title  of  the  Act  is  "  An  Act  to  Prohibit  Book- 
makuig  and  Fool -eel ling."  The  Act  itself 
provides  that  everyone  shall  be  cuilty  of  a 
misdemeanor  who  keeps  rooms  for  oook-mak- 
ing  or  pool-selling  upon  Uw  result  of  sny 
trial  or  contest  of  skill,  speed,  or  power  of 
endurance  of  man  or  beast,  which  is  to  take 
place  beyond  the  limits  of  this  State ;  <x  who 
Quthes  books  o '  tells  pools  on  such  events ;  or 
who  mRkes  ljo<A  ■■  or  sells  poolson  the  resultof 
any  politicut  ujmiaatioii,  appointment,  w 
election,  wherever  made  or  lield;  or  who 
makes  books  with  or  sells  po<^8  to  minots 
on  such  ovcnta.  It  is  claimed  that  the  title 
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of  this  Ac;,  in  its  relation  to  the  Act  Itself, 
fails  to  come  up  to  the  constttutional  require- 
meat  quoted,  m  that  the  title  does  not  ex- 
press the  subject  of  the  Act  at  »)I ;  but,  if  it 
should  be  held  that  the  subject  is  expressed, 
it  is  DOt  clearly  expressed.  The  contentitHi 
is  tiiat  the  title  of  the  Act  is  to  "prohibit," 
while  the  body  of  the  Act  Kgulstes,  book* 
making  and  pool-selling,  and  therefore  the 
title  does  not  contain  the  subject,  within  the 
meaning  of  this  constitutional  inhibition. 
It  is  settled  In  this  State  that  this  provision 
of  the  -Constitution  is  mandatory ;  and  It  is 
equally  well  settled  tliat  it  should  be  liber- 
uUy  construed.  State  t.  Jaekton  Oimntjf  Ct. 
10?  Mo.  581. 

The  main  question  argued,  and  the  main 
question,  in  our  view.  inroWed  in  the  case, 
is.  Does  this  Act  prohibit  or  regulate  book- 
making  and  puol-selliog?  If  it  is  one  of 
prohibition,  and  this  is  clearly  expressed  in 
Uie  title,  the  Act  is  valid.  On  the  other 
band,  If  it  is  one  of  regulation,  it  is  invalid. 
The  proTision  of  the  nature  ot  the  one  under 
review  was  first  introduced  in  this  State  in 
the  Constitution  of  1R65,  as  follows:  "No 
law  ettacted  by  the  Qeneral  A$9etiMy  shall  re- 
late to  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title;  but,  if  any  aut^ect 
«mbraud  in  an  Act  be  not  exprmed  in  the  title, 
nuA  Act  thall  be  void  a»toso  mneh  tkvreofae  it 
not  expmaed."  Four  apparently  important 
Changes  were  made  by  the  Coostitutioo  of 
187S:  (1>  The  word  bill"  is  substituted 
for  "  law  enacted  by  the  General  Assembly 
(3)  the  words  in  the  Constitution  of  1S65  we 
have  italicized  are  omitted;  (S)  the  word 
"clearly"  Is  inserted  before  the  word  "ex- 
pressed;" (4)  the  word  "coDtain"  is  sut»tl- 
tuted  for  the  words  "relate  to." 

There  is,  of  course,  a  marked  difference 
between  "biii"  and  "a  law  enacted  by  the 
General  Assembly. "  We  do  not  deem  It  neces- 
sary in  this  case  to  enter  into  a  discussion  of 
the  object  of  this  change.  It  may  or  may  not 
have  been  intended  to  affect  the  general  in- 
tent at  the  provlrion,  but  whether  It  did  or 
not  we  leave  for  fnture  consideration  when 
a  more  doubtful  case  than  the  one  in  band 
arises.  The  omission  of  tbe  words  we  have 
Italicized  was  intended  probably  to  emphasize 
the  general  object  of  the  provision,  that  a  bill 
shati  contain  but  one  subject.  The  word 
"clearly"  may  have  been  intended  to  require 
greater  precision  In  the  title  than  was  ibdi- 
cated  by  the  use  of  the  word  "expressed," 
witbontaquallfjrtngterm.  We  donotdeem 
it  necessary,  however,  to  elaborately  discuss 
the  effect  these  changes  were  intended  to  Iistc 
upon  the  meaning  nod  scope  of  this  provision, 
and  we  wIU  proceed  at  once  to  determine 
whether  the  Act  In  quMtion,  entitled  as  it  is, 
conforms  to  the  inhibition  as  It  exists  in  tbe 
present  Constitution.  Thlscourthas  the  un- 
tloubted  risht  and  authority  to  declare  an 
Act  of  tbe'General  Assembly  void  on  the 
ground  that  it  falls  to  conform  to  or  Is  In 
conflict  with  the  Constitution. 
■  The  constitutional  provision  under  review 
has  two  distinct  as|>ect8  in  Ita  relation  to  the 
<r>vFer  of  the  court  to  nultlfv  an  Act  for 

•n-conformlty  to  it^  (1)  If  the  title  of  an 
AvX  clearly  falls  (o  co&Mn  the  subject,  or 
14  L.  R.  A. 


the  Act  olearly  contains  two  Incongnioas  sub- 
jects, whether  expresed  in  the  title  or  not, 
the  Act  is  void  per  se,  without  regard  to 
whether  legislators  or  people  were  misled  or 
not.  In  such  case,  the  only  question  for  tbe 
courts  to  determine  Is,  Does  the  title  clearly 
fail  to  contain  the  subject,  or  does  the  Act 
contain  two  or  more  inconeruoua  sabjedsT 
If  the  courts  can  uiswer  this  nnestlon  in  tlie 
Mfflrmattve,  the  Act  will  be  declared  unconsti- 
tutional ;  if  in  tbe  negative,  it  will  be  Iield 
valid.  Here  the  courts  can  find  some  solid 
ground  on  wbltdi  to  stand.  The  main  object 
of  this  inhibition  was  to  require  tbe  title  to 
contain  the  subject  of  the  Act,  and  to  preifent 
the  insertion  in  the  same  bill  of  two  or  more 
Incongruous  subjects,  not  because  legislators 
and  people  might  be  misled,  but  to  prcvejii 
log-rolling  and  cross-liftiug,  by  which  dif- 
ferent interests  might  combine  and  succeed 
in  enacting  an  omnibus  statute  that  could 
never  be  passed  if  each  subject  had  to  stand 
or  fall  on  its  own  merits  or  demerits.  This 
principle  finds  many  illoslratlons  in  the  ad- 
jud^  cases  of  this  and  other  states.  Slate 
v.Jaekton  Qmnty  Court,  108  Mo.  581 ;  Cooley, 
Coust.  Lim.  170  et  »eq.,  and  cases  cited  m 
notes.  In  the  case  at  bar  it  Is  claimed  that 
tbe  subject  of  the  Act  as  contained  In  its 
title  is  the  prohibition,  while  tbe  subject  of 
the  Act  itself  is  the  regulaticm  book-mak- 
ing and  pool-selling,  uid' henoe  tiut  tltc  title 
does  not  contain  the  subject  of  the  Act.  The 
argument  is  that  a  law  which  prohibits  cer- 
tain acts  of  a  given  class  Inferentially  per- 
mits the  other  acts  of  that  class,  and  la  tlKre- 
fore  a  law  to  regulate  the  whole  class.  The 
attorney  for  defendant  cites  Is  support  of 
this  contention  tbe  cases  of  Peoples.  (/wfeMjr, 
61  Mich.  385;  Qtntril  v.  ISainer,  50  lows. 
26 ;  Be  Bauek.  70  Mich.  890 ;  BtaU  v.  Jane*, 
(N.  J.)  13  Cent.  Rep.  :803.  and  Millor  v. 
Jtmee.  80  Ala.  89. 

Before  examining  these  authorities,  we 
wilt  advert  to  a  fundamental  error  coonsel 
has  fallen  into  in  the  discussion  of  the  ques- 
tion, in  order  that  we  may  present  the  ^- 
sltlon  taken  fairly,  we  quote  from  the  brief 
and  argument  of  defendant's  attorney  as  fol- 
lows :  "  The  court  has  before  it  an  Act  to 
prohibit  book-making  and  pool-selling.  The 
title  is  clear,  positive,  and  unequivocal.  It 
declares  that  the  subject  of  the  Act  is  the 
prohibition  of  book-nu&Ing  and  poot-selllDg. 
It  does  not  suggest  that  pool-selling  or  bow- 
making  of  any  description  msy  be  carried  on 
at  any  place  within  this  Btate.  It  declares 
that  the  subject  of  the  .\ct  is  absolute  pro- 
hibition of  book-making  and  pool-Belling 
of  every  description.  It  does  not  advise  the 
legislator  who  reads  the  Act  by  its  title  that 
pool-selling  and  book-making  upon  events 
which  occur  within  this  State  Is  made  a  law- 
ful occupation  by  the  subject  matter  of  tbe 
Act."  There  is  in  this  extract  an  erroneoos 
assumption  of  fact,  and  a  false  conclusion 
of  law  upon  the  fact  assumed.  Tlie  title 
does  not  declare  "that  the  subject  of  the  Ai-t 
is  the  absolute  prohibition  of  book-makinc 
and  pool-selling  of  every  deKription."  If 
It  did.  there  would  be  mudi  plaosibility  in 
the  argument  ttiat  tfad  title  does  not  routain 
the  buDject.   We  must  coiMttue  the  tide 
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nnil  the  Act  as  written.  We  have  no  right 
to  interpolate  words  into  the  title  or  A.ct,  or 
bolb  uiilesa  such  words  are  necessarily  un- 
derstood'; and  we  do  not  - think  the  words 
"absolnte"  and  "eVerTdeaeHption"  are  nec> 
essarily  understood,  /a  tlie  title  ot  the  Act 
befcwe  us.  The  most  serious  errOT,  however, 
in  the  quoted  extract  is  the  le^al  deduetion 
Que  attorney  makea.  The  aasunaptioD  is  tliat 
Um  Act  'n^ea  pool-aelHiur  and  book-mak* 
Ing  on  erants  to  occur  in  Hiawuri  a  lawful 
-occupation.  If  that  assumption  were  true, 
then -would  be  some  force  in  the  arj^ment 
that  an  Act  whldi  proHblts  some  things, 
and  afflnpatively  sanctions  others  of  the  same 
clan^  la  a  regulative,  end  not  prohibitive, 
Ajet.  Bat  does  thla  Act  do  th*tt  It  ia  not 
pretended  13iat  it  doea  lo  terms,  bat  It  is  in- 
sisted It  does  inferentially.  The  contention 
ia  ttiat,  when  the  State  prohibits  some  things 
of  a  given  class,  it  sanctions  otiiers  of  the 
same  general  class.  There  is  a  far-reaching 
fallaOT  nnderljrlng  this  contention.  The 
State  does  not,  m  fact  or  In  contemplation  of 
law,  sanction  all  acts  it  does  not  prohibit, 
ot  for  which  it  provides  no  punishnient.  It 
may  see  proper  to  leave  some  wrongful  acts 
of  Its  citizens  to  be  regulated  by  the  usages 
of  society,  by  public  opinion,  and  by  the 
social  and  natural  forces  inherent  in  man's 
nature.  There  la  a  radical  and  fundamental 
distinction  between  a  failure  to  provide  pun- 
ishment for  an  w)t  and  tbe  sanction  of  ft. 
Many  illtidrationB  of  this  di^inetion  can  be 
drawn  ftotutbe  eiril  and  criminal  laws,  not 
only  of  our  State,  but  all  states  and  ooun- 
tries.  One  will  suffice  for  our  present  pur- 
pose. It  is  made  a  capita  crime  for  a  man 
to  have  illicit  sexual  intercourse  once  with 
a  female  onder  fourteen  years  old,  whether 
with  or  without  her  consent:  but,  if  the 
female  be  one  day  over  tbe  age  of  fourteen 
years,  one  Single  act  of  such  intercourse 
with  hep,  with  her  consent,  is  no  crime  at 
all.  8tat9  T.  OroKoer,  M  Mo.  147 ;  State  v. 
Wett,  84  Mo.  440.  Can  it  be  said  the  State, 
by  not  providing  a  puotshment  for  tbe  lat- 
ter act,  sanctions  Itf  The  statement  of  the 
question  ccmtaina  its  own  answer.  This 
phase  of  the  subject  is  well  illustrated  by 
the  agination  that  grew  out  of  tiie  onlinances 
of  the  city  of  St.  Louis  a  few  years  ago  au- 
thorizing the  licensing  of  bawdy-houses. 
The  distinction  between  the  State  lailing  to 

{mnisb  an  act,  and  its  sanction  of  the  act 
ly  granting  a  Uomse  to  do  It,  ms  sharply 
made  In  that  conbt>veisy,  and  the  ordinances 
in  question  soon  went  down  under  the  indig- 
nation of  an  outraged  people.  When  the 
mothers  and  fathers,  husbands  and  wives, 
lirotbers  and  sisters,  of  the  State  came  to  real- 
ize that  they,  in  lav,  gave  afBrmative  sanc- 
tion to  proatitutton,  by  authorizing  itsexist- 
cnce  for  a  consideration  by  way  of  a  license 
fee,  tliey  withdrew  such  sanction,  empbati- 
rally  and  irrevocably.  The  Louisiana  lot- 
tery la  another  forcible  illustration.  This 
gigantic  organizatiixi  haa  beccHne  a  national 
evil,  intensifled  by  state  sanction,  authcvity, 
and  license.  Ocbsfias-like,  it  has  laid  its 
blighting  hands  upon  every  city  and  hamlet 
from  ooeaa  to  ocean,  cravnpting-the  OMrals 
of  the  nation,  atid  dmdng  monc^  tma  tbe 
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people  by  the  million.  Katlonal  amtiment, 
which  this  great  wrong  outrages,  will  no 
doubt  ultimately  compel  tbe  withdrawal 
from  it  of  state  authority  to  carry  on  its  ne- 
farious business. 

The  State,  it  is  s^ld,  can  do  no  wrong; 
but  whether,  this  be  true  or  false,  it  cannot 
be  affirmed  that  the  State  in  any  case  sanc- 
titma  a  wrong,  in  law  or  fact,  n>r  which  it 
provides  no  puniabtnoit.  On.th6  other  band, 
we  believe  we  can  safely  affirm  that  tbe  State 
sanctions  nothing  by  implication.  Our  Bill 
of  Bights  guarantees  life,  liberty,  and  the 
fruits  ot  industry.  Personal  and  property 
rights  find  their  sanction  in  the  common 
law  of  OUT  State,  and  of  all  states.  Tlieae 
axe  imbedded  in  the  fundamental  Uira  of  tbe 
land.  They  form  a  part  of  the  aflBrmtftve 
Jurisprudence  of  the  State,  sanctified  by  time 
and  experience.  But  when  the  State  pro- 
vides  a  punidiment  for  a  part  of  a  class  of 
evils,  it  does  not  inferentially  saoction  the 
remainder  of  such  class,  for  which  it  does 
not  see  proper  to  provide  a  punishment.  It 
does  not  by  prohibiting  one  wn»ig. sanction 
another.  No  positive  law  exists  for  tlio  pro- 
tection of  transactions  growing  out  of  and 
founded  upon  Iwts  and  waeers.  Book-roak- 
in^  and  pool-selling  on  "tbe  result  of  any 
trial  or  contest  of  skill,  speed,  or  power  of 
endurance  of  man  or  beast"  on  events  to  oc- 
cur anywhere,  axe  not  within  the  protection 
of  the  laws  of  Minonri.  They  are  emtm 
botut  moret;  and  the  courts  will  reCuse  to  en- 
force contracts  growing  out  of  them.  Eoffden 
V.  Uttk,  86  Mo.  418. 

Prize-fighting,  which  ia  a  contest  of  skill 
and  power  of  endurance  of  man,  is  positively 
prohibited  as  criminal  in  this  State.  Section 
fflfi?.  Betting  on  tbe  remit  of  electicxas  is 
nude  a  misdemeanor  by  secticm  BSIS.  Bet- 
ting on  horse-rafsea,  while  not  made  criml- 
nalt  is  not  recognized  by  our  courts  as  a 
lawful  business.  A  contract  growing  out  of 
it  will  not  be  enforced.  But  this  argument 
on  our  jMrt  is  a  work  of  supererogation. 
The  attorney  for  defendant  supports  our 
views  of  the  law  on  this  subtect  in  tbe  fol- 
lowing language  in  bis  brief:  "As  horse- 
racing  is  a  game,  it  may  safely  be  assumed 
that  any  trial  of  speed  or  endurance  between 
man  and  man,  or  beast  and  beast,  or  between 
man  and  beast,  is  likewise  a  game.  A  foot- 
race has  been  held  to  fall  within  the  category 
of  games  {Baapgard  v.  BaiMoek,  25  Mo. 
App.  600) ;  and  dog  flRhts,  prixe-flgbte, 
diieken  fights,  base-ball  contests,  foot- 
races, regattas,  and  all  trials  of  skill,  speol-, 
and  endurance  of  the  kind,  must  necessarily 
fall  within  the  some  category.  ...  It 
bos  always  been  the  policy  of  the  law  to 
disoourage  beta  and  wagers  as  being  contra 
bourn  MOW." 

Some  of  the  events  mentioned  in  the  Act 
also  lieiniF  criminal,  and  beta  on  some  being 
also  criminal,  nod  bets  on  the  others  being 
unlawful,  not  in  tbe  sense  of  being  criminal, 
but  being  unlawful  because  contmry  to  good 
morals,  and  hence  contracta  growtng  out  of 
them  being  non-enf(»oeab1e,  tbe  State  in 
failing  to  provide  a  puntshment  for  book- 
nuking  and  pool-selling,  or  events  to  occur 
in  tbe  State,  does  not  thereby  sanction  or 
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v^lste  diem.  Especlallr  does  It  seem  clear 
lo  us  that  it  ghould  not  be  held  that  the 
State  sancttooa  an  evil  by  implfcation  or 
inference.  If  it  has  power  to  Banction  and 
regulate  evil  at  all,  it  would  require  an 
unequivocal,  afllrmatii^  declaration  by  the 
State  to  that  effect,  to  accomplish  it.  It 
appearing  that  the  State  in  the  Act  before 
the  court  haa  not  nnctloned  and  regulated 
anything  that  ought  to  be  the  end  of  the 
dtscnasion ;  bat  defendant's  attorney  claims 
to  have  the  support  of  the  courts  of  other 
states  In  the  cases  cited,  supra,  for  the  post' 
tion  be  assumes.  We  wit)  examine  them 
and  see  if  tliey  do  give  countonanoe  to  the 
doctrine  contended  for.  In  iVopfo  t.  Gad- 
10^,  61  Mich.  285,  the  situation  was  that  In 
1881  the  Legislature  passed  an  Act  entitled 
"An  Act  to  Regulate  the  Sale  of  Spirit- 
uous, Malt,  Brewed,  Fermented,  and  Vinous 
Liquors;  to  Prohibit  the  Bale  of  Such 
Liquors  to  Minors,  Intoxicated  Persons,  and 
to  Persons  in  the  Habit  of  Getting  Intoxi- 
cated ;  to  Provide  a  Itemedy  against  Persons 
Selling  Liquors  to  Huabanaa  or  Children  in 
Certain  Cases."  In  1883  this  law  was  amended 
by  adding  a  new  section,  as  follows:  "It 
snail  not  be  lawful  for  an^  person  including 
druggists,  by  himself,  his  clerk,  agent,  or 
servant,  directly  or  indirectly,  to  sell  or  offer 
lor  sale,  furnish  or  give  away,  uiy  apirit- 
uous,  malt,  brewed,  fermented,  or  vinous 
liquors,  or  any  beverages,  liquors,  or  liquors 
containing  any  spirituous,  malt,  brewed, 
fermented,  or  vinous  liquors,  or  suffer  the 
same  to  be  done  at  any  time  within  a  radius 
of  two  miles  from  Uie  grounds  or  premises 
of  the  Michigan  Hllita^  Academy,  an  in- 
stitution of  Teaniing  located  near'  Orchard 
Lake,  in  the  county  of  Oakland,  In  this 
State."  The  Supreme  Court  of  Michigan 
held  this  amendment  unconstitutional,  be- 
cause not  germane  to  the  original  law,  .which 
was  one  of  regulation  of  the  liquor  traffic. 
The  court  says :  "  The  peculiar  cliaracterlstlc 
of  the  section  added  by  the  amendment  is 
the  reat/rivUd  and  ioeat  application  of  the 
prohibition.  It  segregates  from  thn  eeneral 
territory  over  which  the  bodv  of  the  Act  ex- 
tends a  certain  circle  arouna  the  premise  of 
the  military  academy,  and  in  that  einde  en- 
tirely  ptohibiu  the  traffie.  In  ail  other  point* 
of  tits  State  it  regtdates;  here  it  prohHtHt." 
The  italics  are  ours.  In  MiOar  t.  Jomt,  60 
Ala.  89,  the  title  of  the  Act  assailed  was 
**  An  Act  to  Regulate  the  Sale,  Giving  Away, 
or  Otherwise  Disposing  of  Spirituous.  Vin- 
ous, or  Malt  Lltjitors,  or  Intoxicating  Bitters, 
or  Patent  Medicines  Having  Alcohol  as  a 
Base,  in  Talladega  County.^  The  body  of 
the  Act  provided  for  a  vote  on  the  question 
in  the  county  named,  and,  if  a  majority  of 
those  entitled  to  vote  were  in  favor  of  pro- 
hibition, then  it  should  be  illegal  to  sell 
liquor,  etc.  The  Supreme  Court  of  Alabama 
says:  "But  ono  subject  is  expressed  la  the 
title, -^tbe  regulation  of  the  sale,  giving 
awav,  oTotherwisedisposiog  of  liquors;  and 
the  inqui>y  Is,  Does  the  title  express  the 
subjoct  contained  in  the  enactment !  In  other 
woras,  are  regulation  and  prohibition  liie 
same  or  distinct  subjects?  'Regulate*  and 
'prohibit'  have  different  and  distinct  nwan- 1 
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toga.  .  .  .  Tor«g«lat0tlnaa]«orifqaon 
implies,  ac  «t  tentdm,  that  the  botineas  may 

be  enjoyed  In  or  carried  on  subject  to  e«Ul>- 
llsbed  rules  or  methods.  Prohibition  is  to 
prevent  the  business  being  ennged  io  or 
carried  on  entirely  or  nutiallv.  And  the 
Act  was  held  unoonstitational  because  the 
subject  waa  not  Bxpresaad  In  the  title.  The 
enacbnent  was  held  tobeDrohtbitoi7,  though 
the  prohibition  was  oonaitlonal.   If  a  ma- 

iority  was  against  the  sale  of  liquor,  n> 
iquor  could  be  sold ;  If  a  majority  was  not 
against  such  sale,  then  liquor  might  be  sold. 
Hence  the  prohibition  provided  1^  the  law 
was  conditional,  and  not  afaoolute,  and  yet 
it  was  held  to  be  a  law  to  imriiibit  the  asle 
of  liquor.  In  Re  Haiuk  this  question  caaie 
again  befere  t^e  supreme  conrt  of  Slichigao, 
and  was  decided  May  18,  1888,  70  Mich.  SMl 
In  1887  the  Legislature  passed  an  Act  entitled 
"An  Act  to  Regulate  the  Manufacture  and 
Sale  of  Malt,  Brewed,  or  Fermented,  Spiritu- 
ous,  or  Vinous  Liqnors  in  the  Several  Coua- 
ties  of  This  State."  The  bodv  of  the  Act 

firovided  that  the  question  of  the  aale  of 
Iquors  might  be  8UDmitt«d  to  a  vote  of  the 
people  of  the  respective  counties,  and  if  a 
majority  of  those  entitled  to  vote  were 
against  the  manufacture  and  sale  of  liquor 
In  any  county,  then  it  should  be  unlawful 
to  manufacture  tx  aeU  Uqaor  in  such  eountv, 
and  the  general  law  6a  tin  ai^ject  aboaid 
he  suapeaded  therein.  Tlte  court  aays: 
"  Whm  it  f  tiie  law]  was  «naoted  there  was 
a  general  law  in  force  regulating  the  sale  of 
spirituous,  malt,  brewed,  fermented,  sod 
vinous  liquors,  under  eeruin  restrictions  and 
limitations:  upon  cxHnplyiDg  with  which, 
and  ptaying  the  taxes  presOTibed  by  anolber 
general  law.  It  was  lawful  for  any  periun  to 
engflge  in  the  mamifactufe  and  aaJe  of  suffa 
liquors  in  any  county  in  this  State.  Tltcse 
general  laws  were  aot  repealed  by  the  pas- 
sage of  the  Act  in  question.  In  reviewing 
these  various  sections,  it  is  appuent  tlut  the 
object  of  the  Act  is  to  prohibit  the  mooo- 
facture  and  sale  of  liquors  to  he  used  as  a 
beverage.  There  is  no  attempt  by  the  Legis- 
lature to  disguise  this  object  in  the  body  of 
the  Act :"  and  the  court  held  that  the  Act 
was  unoonstitutlonal,  because  its  title  was 
to  regulate,  and  the  enactment  itself  was  to 
prohibit  the  liquor  traffic,  on  certain  oondi- 
tions.  Here  a^ln,  as  in  the  Alabama  niw. 
this  Act  was  cons^ad  to  be  one  of  prohibi- 
tion, though  such  pndiibitiun  was  partial 
and  conditionsJ.  The  case  of  Cantn'l  v. 
Sainer,  S9  Iowa,  36,  is  to  the  same  effect. 
Tlie  Supreme  Court  of  New  Jersey  in  iSt^t^ 
V.  Jones  (N.  J.)  13  Cent  Rep.  803.  held 
that  partial  prohibition  of  the  liquor  traffii- 
waa  regulatlm  of  that  traffic,  in  support  of 
the  constitntioMlity  of  on  Act.  This  raling 
is  in  direct  omflict  with  the  Iowa,  Micbtgan. 
and  Alabama  cases  cited.  But  the  New 
Jers^  court  proceeded  upon  the  theoir  that 
a  general  law  made  the  traffic  lawful,  and 
regulated  it,  and  the  Act  assailed  was  upon 
the  same  subject,  and  provided  for  further 
regulation,  on  certain  omadittoas. 

The  principle  of  the  Iowa,  Michigaa  and 
Alabama  oases  Is  that,  wbrae  theM  u  a  gen- 
I  oral  law-  providing  for  the  Itoawlof  of  tbfr 
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liqaor  tralHo,  tiie  conditional  prohibition  of 
it  ta  a  preocribed  territory  is  proliibition, 
and  not  regulation  within  that  territory. 
Tbai  principle  has  no  application  to  the  Act 
to  the  cuse  at  bar.  In  the  case  of  the  liquor 
traltlc  a  positive  law  sanctioned  it.  In  tiie 
case  of  book  making  and  pool-selling,  there 
is  no  positive  law  sanctioning  tbem.  In  the 
foriDer  case  it  is  held  that  it  is  not  the  use, 
bat  the  abuse,  of  liquor  that  is  bartf^l,  and 
that  the  sale  of  it  for  legitimate  purposes  is 
notiramoml.  In  the  latter  case  book-making 
ami  pool-eeUing  arc  held  to  be  contrary  to 
guod  niomls,  and  the  courts  refuse  to  enforce 
coniiucta  ^wfng  out  of  tlitan.  But  the  Act 
before  tlie  courtls  prohibitory  in  its  entire 
scope  nnd  purpose.  It  does  not  prt^iblt  all 
book<mHkiiig  and  pool-selling  on  ^e  events 
named,  hut,  as  fad:  as  it  attempts  to  deal 
with  the  subject,  it  orobibits  tbem.  The 
Act  is  ni>t.  it  is  true,  as  broad  as  die  title, 
but  it  is  gi'rmane  to  and  included  in  It. 
Logically,  some  prohibition  is  included  tn 
all  prohibition.  Loglcallv,  the  title  does 
contttin  the  subject  of  the  Act.  The  title 
does  Dot  give  notioe  bow  the  prohibition  is 
to  be  effected,  or  to  what  eitent,  whether 
partially  or  wholly,  whether  by  making  the 
Act  prohibited  a  felony  or  a  misdemeanor, 
but  it  does  give  the  information  that  the  Act 
Is  for  the  prohibition  of  book-making  and 
pool  selling.  In  He  Burr%»,  66  Mp.  446,  this 
court,  speaking  ttf  an  Act  entitled,  "An  Act 
in  Relation  to  County  Clerks,"  used  this  lan- 
guage -.  "  It  is  not  intended  that  the  substance 
of  the  Act  shall  be  embraced  in  the  title, 
but  that  the  subject  should  be  stated  In  gen- 
eral terms,  and  not  specifically.  For  in- 
stance, an  Act  was  passed  by  the  General  As- 
sembly in  1877,  entitlc<l  'An  Act  for  the 
Protection  of  Married  Women.*  The  title 
does  not  indicate  in  what  that  protection  was 
to  consist.  By  the  title  alone,  one  would  not 
know  whether  it  was  to  protein  married  wo- 
men in  their  rights  of  property,  or  in  thefr 
persons,  or  in  what  manntr  the  protection 
was  to  be  afforded,  whether  by  conferring 
upon  them  rights  of  suffrage,  etc  ;  .  .  . 
but  it  does  apprise  one  that  it  is  a  law  for 
tiielr  protection. "  This  reference  to  the  Mar- 
ried Woman's  Act  well  illustrates  the  princi- 
ple that  the  title  of  an  act  may  contain  a 
generic  term,  and  the  body  of  the  enactment 
be  specific,  and  the  act  be  upheld,  provided 
the  enactment  itself  is  germane  to  and  In- 
cluded in  the  subject  of  the  title.  Cooley, 
Const.  Lim.  pp.  112,  173,  says:  "The  gen- 
erality of  a  title  is  therefore  no  objection  to 
ft.  so  long  as  It  Is  not  made  a  cover  to  leg- 
islation incongruous  in  itself,  and  which  by 
no  fair  intendment  can  be  considered  as  hav- 
ing a  necessary  or  proper  oonnectioo."  In 
Luther  V.  Sayiar.  9  Mo.  App.  424,  the  Act 
in  qorstion  was  an  Act  eutitled  "An  Act  to 
Better  Secure  the  Wages  of  Laborers  and 
Operatives."  The  enactment  itself  provided 
that  all  employes  and  operatives  of  railroad 
and  other  corporations  should  have  priority 
of  payment  of  their  wages  over  othei  credi- 
tors. This  law  was  sssailed  on  the  ground 
that  the  title  Indicated  that  all  wages  of  all 
emploTte  and  opentivH^  whomsoever  em- 
ployed, wen  to  be  secured,  while  the  baie- 
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fits  of  the  Act  In  its  body  were  extended  to 
the  employes  and  operattvea  of  railroad  and 
other  cnpwatiouB  mly,  and  therefore  tiiat 
the  body  of  the  Act  was  not  co-extensive 
with  its  title.  The  court  held  Uiat  the  Act 
was  not  violative  of  the  oontitutional  provis- 
ion under  discussion.  Judga  Hayden,  spell- 
ing for  the  court,  said :  "Here  are  no  in- 
congruous and  unconoect' d  matters  joined. 
The  title  fairly  expresses  thj  subject  of  the 
Act.  Thongh  It  is  too  broad,  the  title  is  not 
adapted  to  deceive.  An  Act  cannot  be 
declared  void  merely  because  qualifying 
phrases  might  have  been  used  in  the  title 
which  would  more  exactly  have  shown  the 
limitations  of  the  Act.  The  title  most  be  a 
title  which  implies  generality.  Here  the 
general  subject  Is  clearly  expressed  In  the 
title,  and  what  might  properly  have  been 
added  would  have  oeen  only  a  limitation 
upon  the  scope  of  the  Act.  It  is  suflScient 
if  it  fairly  gives  notice  of  the  subject  so  as 
reasonably  to  lead  to  inquiry  into  tbe  body 
of  the  bill.  AUeghenv  Countm  Bmaa^B  Am. 
77  Pa.  80." 

Having  discussed  me  pliase  of  tbe  consti- 
tutional provision  in  its  relation  to  tbe  case 
at  bar.  and  tn  its  relation  to  the  power  of 
the  judiciary  to  set  aside  an  Act  of  the  Leg- 
islative and  executive  departments  of  the 
state  government,  and  having  determined 
that  the  Act  in  question  contains  but  one 
SQbject.,  M'hich  Is  expressed  in  its  title,  let 
us  proceed  to  a  consideration  of  the  other 
phase  of  this  provision  in  Its  relation  to  the 
case  in  band,  and  in  its  relation  to  the  judi- 
cial power  mentioned  above.  Tlie  other 
phase  of  this  provision  is  tlie  requirement 
that  tbe  title  of  the  bill  shall  clearly  express 
its  subject.  When  it  com'^  to  this  pbaae  of 
the  provision,  the  duty  of  the  court  is  not  so 
plain  as  in  the  other  case.  Here  we  find  no 
solid  ground  on  which  to  stand.  We  enter 
here  a  region-  of  doubt,  a  debatable  land, 
whose  boundaries  have  not  been  flx<>d,  can- 
not be  fixed,  and  are  not  plainly  perceived. 
What  appears  clear  to  one  mind  may  not  ap- 
pear clear  to  another.  The  whole  provision 
Should  be  liberally  construed,  but  especiftlly 
should  the  courts  hesitate  to  declare  s  law 
nnconstitutionai  because  its  title  does  not 
clearly  express  tbe  subject  of  tbe  Act.  We 
fuel  satisfied  of  one  thing,  and  thnt  is  the 
words  "clearly  expressed^  are  not  used  in 
thesenseof  exactdefinltlon.  It  was  intentled 
the  title  should  be  a  fair,  though  general, 
index  of  the  subject  matt^  of  tbe  Act.  The 
general  rule  is  succinctly  stated  in  Stofe  t. 
^t7fer,  100  Ho.  445.  as  follows:  "In adopt- 
ing a  title,  the  Legislature  may  select 
its  own  language,  and  may  use  few  or  many 
words.  It  Is  sufiiclent  that  the  title  fairly 
embraces  the  sobject  matter  covered  by  thv 
Act ;  mere  matter  of  detail  need  not  be  stated 
in  tbe  title."  If  tbe  title  roust  contain  an 
exact  definition  of  the  subject  of  tbe  Act,  no 
safe  course  would  be  left  for  the  legislator 
except  to  make  tbe  title  co-extensive,  not 
onlr  in  meaning  but  phraseology,  with  the 
bod  7  of  the  enactment.    If  the  courts  are 

IustiBed  in  setting  sside  an  act  of  tbe  I^egis- 
Rtur«  on  tbe  ground  that  the  title  fislls  to 
give  the  exact  scope  of  the  enactmoit.  tt  is 
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probable  not  a  single  statute  in  our  State 
could  Btand  the  test  of  judicia]  sorutiDj. 
But  this  was  not  tlie  intent  of  tliis  rcquire- 
meot.  Tlie  title  must  cxpresa  the  subject  of 
the  Act  in  sucb  terms  tliat  tbe  members  of 
tbe  General  Assemblr  and  the  people  owy 
□ot  be  left  in  doubt  'as  to  what  matter  is 
treated  of.  Tbe  terms  of  the  title  must  be 
Bucb  as  to  unequivocally  put  everyone  upon 
Inquiry  into  the  contents  of  tbe  bill. 

Tlie  inbibitioD  under  review  must  be  oon- 
strued  in  tbe  li^bt  of  tbe  otber  provisions 
of  the  CoDStitution  i'n  pari  materia.  These 
pruvisioDs are :  (1)  '*Nobillshallbeconsld- 
and  for  final  {Msiage  unless  tbe  same  has 
been  reported  upon  by  a  committee  and 
printed  for  tbe  use  of  tlie  meml>ers. "  (2)  All 
ameodmento  adopted  by  either  House  shall  be 
incorporated  with  the  bill  by  enemeBmeut, 
and  tbe  bill  thus  engrossed  shall  be  printed 
for  tbe  use  of  tbe  members  before  final  pas- 
aage.  The  eosroesment  and  printing  uiall 
be  reported  bf  a  ocHnmittee  to  be  correct. 
(8)  Every  bill  shall  be  read  on  three  differ- 
ent days  in  each  House.  (4)  No  bill  shall  be- 
come a  law  until  signed  by  . tbe  presiding  offi- 
cer of  each  House,  who  shall  suspend  all  ousi- 
ness,  and  cause  tbe  bill  to  be  reid  at  length  io 
open  session.  (S>  It  then  goes  to  tbe  governor 
for  bis  action.  Take  thes<>  provisloas,  in 
connection  with  tbe  fact  that  tbe  balls  of 
legislation  are  flooded  with  the  daily  papers 
of  our  large  citiescontaining  accounts  of  tbe 
proceedings  of  the  General  Assembly,  with 
copious  comments  pro  and  oon.,  and  it  aeoius 
to  us  it  would  be  a  difficult  task  to  pass  a 
bill,  by  a  trick,  through  all  committees  of 
both  Houaee.  and  have  it  approved  by  the 
Koveraor.  A  legislator  sees  the  Act  entitled 
°An  Act  to  Prolnbit  Book-niaking  and  Pool- 
selling"  lying  printed  on  the  table  l>eforB 
him.  It  has  but  one  section.  Will  he  vote 
for  it  on  ita  title  alonef  Will  he  not  in- 
quire how  these  are  to  t>e  prohibited^  .  What 
punishment  is  to  be  inflicted?  Indeed,  what 
book-making  and  pool-selling  are  to  be  pro- 
hibited! By  devoting  three  mlnutos'  time 
to  a  perusal  of  the  bill  he  can  learn  ita  scope 
and  object.  But  this  bill  in  its  original 
form  did  prohibit  all  book-making  and  pool- 
selling  on  the  events  named  in  It,  and  it  was 
amenifed  by  striking  out  all  after  the  title, 
and  Inserting  the  enactment  as  It  finally 
passed.  The  amended  bill  was  printed  and 
laid  before  tbe  members.  Is  it  possible  any 
member  would  still  fail  to  reaa  either  tbe 
original  or  ameodtMl  bill,  or  make  inquiry 
Hs  to  ita  scope,  or  the  extent  and  iat^t  of 
the  ameadmentf  Tlie  argument  is  that  some 
member  migitt  vote  for  the  bill  upon  tbe 
suppoeitioa  that  it  prohibited  every  variety 
of  ixwk-making  and  pool-selling,  and  that 
he  would  ifot  have  voted  for  it  if  he  tiad 
known  it  only  partially  prohibited  them. 
Is  not  such  asuppoeitioD  preposterous?  This 
Act  comes  to  us  with  tlie  sanation  and  ap- 
proval of  two  GO  ordinate  branches  of  the 
government.  It  was  introduced  in  tlie  Sen- 
ate on  the  9th  day  of  January.  1801,  and  was 
fiually  appruvoa  b^  the  governor,  April  1. 
In  the  meantijiie  it  liad  gone  tlffMlgb  the 
cotntnltlee  on  criminal  jurisprudcuoe  and  of 
tlio  whole  in  txitb  Houses,  liad  I>een  aiaended, 
and  numerous  amendments  had  been  defeated. 
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It  passed  the  Senate  by  a  vote  of  twenty-five  to 
ten,  and  it  was  read  aod  approved.  U  paaml 
the  House  by  a  vote  of  aerenty-seven  to  niae- 
teen,  and  its  title  was  again  tbere  read  sod 
approved.  Among  tbe  niembera  of  the  Gen- 
entl  Assembly  are  to  be  found  oome  of  tht 
ablest  lawyers  in  tbe  State.  Tbe  seamen 
and  leprefi'Dtativea  oome  from  city  and  coon- 
try,  and  nom  ev^  department  of  busiraa 
and  commerce,  and  this  court  should  not  art 
aside  this  law  unless  the  inference  ia  irre- 
sistible that  the  title  did  in  fact  mislead 
those  who  voted  for  it.  "  No  qnestioD,  *  sayi 
Norton.  J.,  In  Staia  v.  iW,  93  Ho.  618.  IS 
West.  Rep.  866,  "of  mors  delicacy  or  im- 
portance, ever  oomes  before  a  court  of  last 
resort,  than  one  which  involves  the  coostita- 
tionality  of  an  Act  passed  In  due  form  by  the 
legislative  department  of  tbe  govemmeot^* 
And  he  adds  that  the  courts  should  "apivosdi 
the  question  with  great  caution,  and  nevcT 
declare  a  rtatute  void  unless,  in  their  judg- 
ment, its  nullity  and  invalidity  are  placed 
beycmd  a  reasonable  doubt.  No  role  of  con- 
struction is  better  esteblished.  both  oo  fuia- 
ciple  and  authority,  than  tbuot  acts  of  tbe 
Legislature  are  presumed  to  be  constjtutiooal 
until  the  contrary  la  clearly  shown.  Hie 
solution  of  such  a  question  ought  not  to  be 
made  by  a  resort  to  mere  verbel  criticisai. 
subtle  distortions,  abstract  reasoniiw,  or 
differences  in  the  meaning  of  words. See 
oUier  autBorities  cited  in  tbe  I\»nd  Gut, 
supra. 

Would  it  not  be  presumptuona  in  as  to 
declare,  as  a  matter  of  law.  that  the  mem- 
bers  of  the  General  Assembly  and  the  eov- 
emor  did  not  know  the  contents  of  the  bill? 
It  i^Douible  that,  during  tbe  three  mooAs 
this  mil  was  pending,  not  a  single  member 
undertook  to  ventilate  it?  Can  we  fairly 
assume  that  the  10  seDators  and  19  repreaeo- 
tatives  who  voted  against  this  measure  sat 
silently  by,  and  permitted  a  fraud  to  pass 
both  Houses  of  tbe  General  Aaaambly.  and  be 
approved  by  the  govemcvf  And  If  we  could 
imagine  that  the  members  of  the  Legislature 
took  so  little  interest  in  this  measure  as  to 
make  no  inquiry  about  its  scope,  but  verted 
for  it  blindly,  on  its  title,  supposiog  that 
tbe  Act  itself  would  exterminate  book-mak- 
ing uod  pool-selling  by  the  most  effectual 
means,  where  was  this  defendant,  who  was 
engaged  in  the  business,  and  others  probably, 
and  their  friends,  that  they  took  no  steps  to 
prevent  tbe  contemplated  fraud?  Or  did 
they  assume  alao,  from  a  ^rusal  of  the  title. 
tl.<4  Act  was  intended  to  dig  up  buok-makiog 
!tnd  pool-selling  root  and  branch,  and  to 
utterly  destroy  them,  and  they  were  happy 
In  the  contemplation  of  the  passage  of  ni« 
a  law?  Tbere  Is  no  leasmi.  in  any  view  that 
may  be  taken  of  the  snb^t,  to  bold  that  the 
title  of  this  Act  was  intended  to  deceive, 
was  calculated  to  deceive,  or  did  deceive, 
anyone.  Our  conclusi<Hi  on  this  point  is 
that  tJte  Act  did  ocmtain  but  one  sulnect. 
Triiidi  was  clearly  ezpreased  in  the  title, 
within  tbe  meaning  of  the  oonatitatiooal 
provision. 

2.  Tbe  sacwd  contention  of  defendaot  is 

that  tbe  *'Act  in  questitm  is  in  oo  proptf 
sense  a  legitimate  exercise  of  tbe  police 
power  of  the  State. "   His  argument  on  this 

Digitized  by  Google 


18S1. 


tiTATK  r.  BVKSDOBnrait 


607 


[loint  proceeds  upon  tfae  tfaeorj  that  If  the 
Sliite  uiidurtakes  to  eradicate  an  evil,  it  must 
utterly  extermioate  it  in  all  Itfl  ramiflcations ; 
and  if  it  fails  to  do  this,  deals  with  the 
evil  in  a  partial  way,  Its  action  is  void. 
Defeodinit  concedes  that  all  betting  and 
wiigurinfT  la  immoral  and  an  evil,  and  be 
coines  to  the  court,  and,  by  his  motion  to 

3uash  the  information,  admits  that  he  has 
one  wrong  in  one  direction,  and  tben  asks 
to  escape  punishment  on  the  extraordiBair 
ground  Uist  the  Ijegialaturefttlled  to  prohibit 
.  fiim  from  doinr  wrong  In  another  direction. 
Wagering  of  all  kinds  is  clearly  within  the 
police  power  of  the  State.    St.  toma  t.  Fitt, 
68  Mo.  fi64 ;  State  v.  Addington.  77  Mo.  117. 
If  every  Act  should  be  set  aside  because  it 
failed  to  prohibit  all  of  the  evils  of  the 
class  -to  which  the  legislation  is  diretAed, 
probably  not  a  single  criminal  statute  could 
stand  a  close  scmtitry.   The  Legislature  has 
a  discretion,  not  only  in  what  It  will  pro- 
hibit, but  also  in  the  method  of  the  pmhi- 
bitloo  within  the  domain  of  its  power.  An 
evil  may  exist  in  such  a  form  tJiat  the  State 
may  not  choose  to  attempt  Its  snnpresaion 
hj  law,  and  again  the  same  evil,  by  the 
fxntralized  form  It  takes,  may  Imperatirely 
demand  state  Interference  in  the  interest  of 
public  morality  and  the  good  order  of  so- 
ciety.   ■  The  Louisiana  lottery  la  a  good 
illustration  of  a  centralized  evil.    So  here 
we  may  fairly  assume  that  our  Legislature 
intended  to  strike  the  business  of  l)ook-mak- 
ing  and  pool-selling  In  Its  nerve  center,  and 
thus  prevent  rendezvous  from  being  estab- 
lished as  temptations  and  snares  for  the 
unwary  and  the  young.     We  know  of  no 
law  or  reason  requiring  legislatures  to  punish 
the  same  act  under  any  and  all  circumBtances. 
They  often  distinguish  between  the  same 
acts,  holding  some  harmless,  while  punish- 
ing others  according  to  time,  place,  and  cir> 
curastaoces.   Lotteries  are  proliibited  only 
when  carried  on  as  a  business  or  a  vocation. 
Selling  liquor  is  permitted,  but  the  sale  of 
it  on  Sunday,  or  in  a  prescribed  territory, 
may  be  prohibited.   Keeping  a  bawdy-house 
beooines  a  felony  only  when  It  isdone  within 
100  yards  of  a  public  building.  Dischnreing 
8  pistol  is  penal  if  done  In  tne  vicinity  "of  a 
court-house  or  alon^  a  public  road.  The 
playing  of  musical  instruments  in  a  saloon 
18  mane  a  misdemeanor.    The  I<egislHture 
was  the  sole  Judge  of  how  the  evil  of  book- 
making  and  pooraelling  should  be  reached, 
and  wlien  and  where.    This  Act  may  not 
accomplish  all  ita  originatora  hoped  for.  It 
may  be  evaded.    It  may  not  have  gone  as 
far  as  it  ought.    It  may  be  a  temporizing 
expedient,    ft  may  have  been  intended  as  an 
experiment  only.    These  ar-  all  outside  of 
the  question  in  hnnd.    "Much  of  the  argu- 
ment madj  by  counsel  for  relator  is  addressed 
to  thu  Impolicy  of  the  Act.   That  line  of  the 
argnmeat  is  proper  for  the  legislative  oar, 
but  not  for  ours.    With  its  policy  we  have 
nothing  to  da"   Pond't  Case,  tuvra.  "But 
from  ita  very  nature  the  police  power  of  the 
State  Is  a  power  to  be  exercised  within  wide 
limits  of  legislative  discretion,  and.  If  a 
statute  appeals  to  be  within  the  scope  of  this 
power,  it  would  be  a  usurpation  of  juris- 
diction for  the  judicial  court  to  Inquire  Into 


its  wisdom  and  policy,  or  to  substitute  their 
discretion  for  that  of  the  Legtbluiure. "  State 
V.  Addingtm,  mpra. 

S.  The  concluding  point  of  objection  to 
the  Act  Is  that  It  violates  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  in  denying  defendant  tlie  equal  pro- 
tection of  the  laws:  That  It  does  not  deny 
defendant  the  equal  protection  of  the  laws 
is  settled  by  a  long  line  ilrrLsimis  of  tiiK 
Supreme  Court  of  the  Luitcil  tiutca.  In 
BarUer  v,  Connoap,  118  C.  8.  27,  S8  L.  ed. 
U28,  the  omstruction  vf  an  ordinance  of  the 
city  of  San  Francisco  ^rob^bitiag  the  wash- 
ing and  ironing  of  clothes  In  public  laundries 
and  wash-houses  witliin  certain  prescribeil 
1  Ira  i  ts  of  th  e  cl  t j  and  county ,  f ron  i  1 0 
o'clock  at  night  until  6  o'c1(>ck  in  the  morn- 
ing, was  involved.  Judge  Field.  dellvajSng 
the  opinion  of  the  court,  says  :  **  But  lieuher 
the  amendment, — broad  nnd  comprclten&ivo 
ajs  it  ts, — nor  any  other  amendment,  was 
designed  to  interfere  with  tlie  power  of  the 
State,  sometimes  termed  Its  'police  power,' 
to  prescribe  regulations  to  promote  the 
health,  peace,  morals,  education,  and  good 
order  of  the  people  and  to  legislate  so  as  to 
Increase  the  industries  for  the  titate,  develop 
its  resources,  and  add  to  Its  wealth  and  pros- 

f»erity.  JVom  the  very  necessities  of  society, 
egisiation  df  a  special  chamcter,  having 
these  objects  in  vti'W  roust  often  be  had  in 
certain  districts,  sucb  as  for  draining  marshes 
and  irrigating  arid  plains.  Special  burdens 
are  often  necesxary  for  general  benefits,— for 
supplying  water,  preventing  flres,  iightine 
districts,  cleaning  streets,  opening  parks,  ana 
many  other  objects.  Regulations  for  these 
purposes  may  press  with  more  or  less  weight 
upon  one  than  another,  but  they  are  designed, 
not  to  impose  equal  or  unnecessary  restric- 
tions upon  anyone,  but  to  promote,  with  as 
little  Individual  Inconvenience  aa  poesible, 
the  general  good.  Though  in  many  n-spects 
necessarily  special  In  their  character,  tlievdo 
not  furnish  just  ground  of  complaint  if  they 
operate  alike  upon  all  persona  and  property 
under  the  paroe  circumstances  and  conditions. 
Class  legislation,  discrimination  against 
Bome.  and  favoring  others.  Is  prohibited,  but 
legislation  which.  In  carrying  out  a  public 
purpose,  is  limited  In  ita  application,  if 
within  the  sphere  of  its  operation  it  adects 
alike  all  persona  similarly  situated,  is  nut 
within  the  amendment."  Mitaouri  v.  Lewis, 
101  U.  S.  22,  26  L.  ed.  &8e :  Slaughter -Uoum 
Gates,  6S  U.  S.  16  Wall.  86,  21  U  ed.  894. 
The  Act  under  review  is  uniform  In  Itn  ap- 
plication, operating  upon  all  alikewboonme 
within  its  provisions.  Tbe  defendant  has  the 
same  opportunity  to  make  books  and  sell 
poola  upon  eveLts  occurring  in  Missouri  that 
any  other  citizen  has,  and  nil  others  arc  pro- 
hibited from  doing  what  he  is  forbidden  to 
do.  Hence  he  has  no  reason  to  complain  on 
the  ground  that  he  Is  denied  the  equal  protec- 
tion of  the  laws. 

Our  conclusion'  Is,  the  eourt  qf  erimdnal 
cnrreetum  erred  in  wslaining  defendant's  mo- 
tion to  quash  the  information,  and  ita  judg- 
ment is  rerersed,  and  the  cause  remanded  to 
that  court  for  tiial. 
All  concur. 
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Hogh  L.  KIMBERLAIN,  Aj^., 

V. 

STATS  of  iDdiaoa,  «r  ra.  WUliam  H.  TOW. 
(  Ind.  J 

1.  The  death  of  a  penoa  elected  to 
an  oflloe  before  be  qualifles  doea  not 
create  a  ▼aeaner  wbere  the  OonsUtoUoii 
provides  tlwt  tlie  bioumbeiit  f<ta«U  bold  oflloe  for 
bla  term  and  ootU  the  election  and  QoaUfloatioD 
of  his  Kiooeesor. 

8*  The  period  between  the  explratton 
of  his  term  and  the  qoaUfleatlon  of  bla 
■neeeesor  !■  u  much  a  part  of  tbelDcombenri 
term  td  oflloe  BBtbeBxedBtataronr  period,  where 
the  law  provtdea  that  be  shall  hold  over  until  hit 
■nooeesor  qnaldlea. 

S.  The  Tacan^  provided  tor  by  Bew. 
Stat.  I BB87.  I^tbe  tailoreof  an  officer 
to  g^-w9  bond  within  ten  days  after  receipt  of 
bis  oerUfloate  does  not  appl;  wbere  he  dwa  be- 
fore the  eerUlloate  is  issued. 

aanuarjr  lOKU 

APPEAL  bydefen-lant  from  «  judfroMot  of 
the  Circuit  Court  for  Lawreoce  Conolj  Id 
favor  of  relalOT  in  a  proceedio^  bron^t  to  en- 
joln  defendant  from  exerrisin^  the  office  of 
truitee  for  Marion  Township.  Afirmtd. 
The  facu  are  staled  in  the  opinion. 


Kora.— Vbeonev  <»  qfiee  by  deatX     wnon  eteetc4 
thereto  hejon  (ne  begmnlna  of  am  term. 

The  principal  case  k  supported  hy  several  earlier 
deidiilODB  In  holdtng  that  the  death  of  a  penon 
elected  to  an  office  before  the  bfffinnlng  of  Us 
term  and  before  quaUfytav  doee  not  create  a 
vaoancT  where  there  Is  a  oonstltuHonal  or  atatu- 
totT  provMon  that  an  iDonmbent  dull  hold  over 
after  the  expiration  of  hto  term  until  the  qoalMoa- 
tion  of  his  suoceesor.  Com.  v.  Hanler,  f  Fa.  S18; 
State  V.  fieoedlot,  15  Htam.  IW. 

In  Ow  latter  oaaeUwprovWanwaaatatntorjaad 
not  eoiwtttaUanal. 

But  the  death  of  a  person  elected  to  olDee  after 
he  has  qualified  by  taklmr  the  oath  of  t^Boe.  but 
before  bla  term  begins,  will  create  a  vacancy  under 
sn^  a  jwoviBion  as  to  the  holding'  over  of  an  In- 
oumbent  nntll  the  quallflcatlon  of  bla  snooeSBor. 
State  T.  Bemenderfer,  M  Ind.  874;  State  v.  Seay,  U 
Mo.  89.  «r  Am.  Bep.  910. 

The  death  of  a  person  elected  cfaaDoellor  before 
receiving  hto  oommisBloa  from  the  governor  creates 
a  ■nxastey  within  the  meanlnc  of  a  ooBBtKuttotal 
provision  which  dvee  the  aovemor  the  power  of 
appolntmentto  All  vacandea.  a(Mv.nte,SBaxt. 

nr. 

The  death  f>f  a  newly  elected  ooun^  treasurer 
after  hie  commlsBlon  was  iaaued  by  the  goremor, 
but  before  be  received  It  and  before  quallfylnir, 
makes  a  vacancy  under  a  statute  providtnir  that 
the  oflloe  shall  be  vacant  in  case  of  failure  to  give 
bond  and  take  oatb  irithln  a  epeoHled  time,  espec- 
ially wbere  the  pft<«  incumbent  waa  Inell^Ue 
under  the  OoDStitutlon  to  hold  oflloe  for  another 
term.  SUte  v.  Hoptdns,  10  Ohio  St.  SM.  In  this 
case  nothinv  was  said  about  any  oonstltotlonal  or 
statutory  provbtfcm  as  to  bcddlnr  over. 

The  death  of  aoandldatefor  oOoeODtlieniarn- 
IniroC  tbeeleetlontMfOre  the  polls  were  opon.*!- 
14  L.  R.  A. 


Me*tr».  Dunn  *  Doaa  and  William  K. 
Marahall  tot  appellaot 
Jtfr.  JaM  XL  Wlllard  for  appellee  - 

Cofl^i      dellTcaed  the  oplnloa  ^  Ow 

court: 

Tbe  appellee,  William  H.  Tow,  waa  dalj 
elected  trustee  of  Marlon  Towneblp,  in  Law- 
rence County,  at  tbe  regular  towoahip  elec- 
tion in  the  year  1888,  duly  Qualified  aod 
entered  upon  the  diacbarge  of  nia  dutfea  at 
stftch,  and^  la  yet  in  the  pomtaion  o(  the 
office,  claiminiF  title  thereto. 

At  tbe  April  election  in  tbe  year  18W. 
Jamea  H.  Brown  and  Henry  Munwy  ware 
opposing  candidatea  tor  tbe  office  of  townahlp 
trustee  in  Marion  Towusbip.  and  after  tbe 
votes  bad  all  been  cast  and  the  polls  dosed 
and  while  tbe  election  offlcera  were  engaged 
in  CDonting  the  ballots,  but  before  tbe  result 
of  tbe  election  had  been  ascertained  or  de- 
clared. Brown  suddenly  and  tnstaotty  fell 
dead.  When  tbe  coout  was  completed  it 
was  aacertalned  that  Brown  bad  received  a 
majority  of  the  votes  cast  for  township 
trustee  of  Marlon  Townsbip.  At  tbe  No 
vember  election  in  the  year  18D0;  the  appellant 
Hugh  L.  Klmberlatn,  and  tbe  ai^llee  wert 
opposing  candidates  for  the  <^Boe  of  towndiiQ 
trustee  of  Marlon  Township;  eecb  took  a 
part  in  the  election  and  each  voted  for  him- 


thoogb  known  to  the  votff*  and  Jodgeaof  riectton, 
tf  be  reeeivea  the  majority  of  the  votes  east  wU 
not  give  tbe  tfeotlon  to  a  mfioflrttr  eandldalw. 
States  V.  Walsh.  7  Mo.  App.  112. 

It  is  proper  to  say  tbat  this  decWoD  is  not  tai 
baimony  wlUt  a  portion  of  the  decialoaa  on  the 
general  gnntlon  of  the  effect  of  vodog  for  a  per- 
son wbo  cannot  be  elected,  but  which  do  not  ralate 
to  tbe  death  of  a  oamlldate.  See,  in  this  coanee- 
tlon,  tbe  eaae  of  People  v.  Board  of  OaaraMen. 
BMte.  618,  as  one  of  the  moat  recent  cases  pnaent- 
IngthisqinrtloiL 

Bat  ttaedeatb  trf  a  aoeoeaifal  eandUate  belM* 
Oie  votes  are  counted  autborlaes  tbe  oourt  to  de- 
clare tbe  office  vacant  under  a  statute  which  au- 
thorises swA  a  declaration  when  a  peraoo  dioseD 
to  ofltoe  "decUnes  to  accept,  removes  from  the 
eonotjr.  resigns,  dies  orbeoomes  toaaoe,  or  whea 
there  la  a  manifest  hazard  to  tbe  public  ittterest." 
State  V.  Hunt,  H  N.  H.  «81. 

Tbe  death  of  an  oflBoer  before  the  expiration  o( 
his  term,  but  after  be  has  been  elected  aodqnaU- 
fled  for  a  Boooeedlng  term,  aneb  qaalHloailea  belag 
nugatOTjr  because  premature,  createa  a  vacaney 
only  for  the  unexpired  porttoo  of  tbefotmer  Mrm. 
and  an  appolntoient  to  Ml  die  vaganoy  does  boc 
extend  teto  the  new  term.  leopie  v.8aMCh.llM. 

cm. 

But  In  lOohigan,  wbere  an  oflloer  wbo  bos  beea 
re-eleate<l  dies  before  bis  new  term  has  tMigun.  an 
appolDtment  by  the  governor  to  flU  the  vacancy 
does  not  expire  at  tbe  end  of  the  11m  term,  so  as  to 
antborlae  another  appointment  fw  tbe  new  term, 
but  under  Ht<^  Cbmp.  Laws,  I  IS,  a  special  elee- 
tioo  for  the  new  term  M  anthorlaed  aa  in  a  casa  hi 
wbloh  ttaeriiditflf  ofltoe  of  a  pmaan  ekelad  .  .  . 
shall  esaae  betae  tba  eoamanoeMBt  nf  tiba  Msaa- 
Paoplsr.LoE4,«IOeh.tR,    ,  B.A.B. 
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self.  The  appellant  iras  \)y  the  proper 
election  uOlcera  declared  duly  elected  and, 
TeoeiTlng  bip  certificate  of  election,  he  qwl- 
ifled  and  filed  his  bond  as  «uch  truatee,  to 
the  approval  qt  the  coanty  auditor,  on  the 
13th  day  of  Novembto'  of  that  year.  On  the 
17th  day  of  December,  1690,  the  board  of 
commisaiooers  of  Lawrence  County,  being 
In  apecial  session,  entered  an  order  reciting 
tbnt  there  was  «  dispute  aa  to  who  was  electra 
township  trustee,  of  Marion  Township,  and 
thereopon  appointed  the  appellant  as  such 
trustee,  but  it  does  not  appear  Uiat  he  filed 
mnj  new  bond  or  tcxAi  any  steps  to  qualify 
under  this  appointment.  On  the  duy  of  this 
appointment  the  auditor  of  Lawrence  County 
isEHied  to  the, appellant  a  warrant  for  tbie 
towBSbip  funds  belonging  to  Marlon  Town- 
ship, upon  which  he  drew  the  funds  from  tlie 
oouDty  treasury,  wha«upon  the  appellee 
instituted  proceedings  in  the  Lawrence  cir- 
cuit court  to  enioin  him  from  acting  as  such 
trustee,  in  which  be  was  succeiisful.  The 
appel  laut  acted  as  such  trustee  tor  the  period 
of  five  days  before  he  was  thus  enjoined. 
Each  of  Uie  parties  this  suit  claims  to  be 
the  leful  trustee  of  Marion.  Township,  the 
appellant  basing  his  claim  upon  the  election 
held  lo  November.  1890,  and  bis  subsequent 
apoointment  by  tlie  board  of  commissioners 
of  Lawreaoe  County;  while  the  appellee 
bases  his  claim  upon  the  alleged  fact  that 
bla  succeiaM  has  Devw  been  elected  and 
qualified  and  that  be  has  tbe  right  to  sucb 
office  until  that  event  takes  place. 

The  questions  presented  for  consideration 
invol  ve  the  construction  of  3,  art.  15,  of 
tbe  State  ConstiLutlon,  and  some  considera- 
tion of  the  provisions  of  secticui  {5537,  Rev. 
Stat  1881.  Section  8,  article  16,  »upra,  pro- 
vides that,"  wlfenever  it  is  provided  in  this 
CoDStituIion,  or  in  any  law  which  may  be 
hereafter  passed,  that  any  officer  other  than 
a  member  of  the  General  Assembly,  shall 
hold  hfs  office  for  any  given  term,  the  same 
shall  be  construed  to  mean  that  such  officer 
shall  hold  hts  office  for  such  term,  and  until 
bis  successor  sliall  have  been  elected  and 
qualified." 

Section  S527,  ttipra,  provides  that,  "  if  any 
officer  of  whom  an  official  bond  is  required 
shall  fail,  within  ten  days  after  the  com- 
mencement of  his  term  of  office  and  the 
receipt  of  his  commission  or  certificate,  to 
give  bond  in  the  manner  prescribed  by  law 
the  office  shall  be  vacant. " 

It  is  contended  the  appellant,  first,  that 
the  word  "election,"  as  used  in  the  Consti- 
tution and  statutes,  is  not  used  In  its  re- 
stricted sense  as  meaning  only  an  election 
by  thf!  people,  but  it  should  be  construed  as 
signifyiDj;  chosen  or  designated,  and  when 
so  construed  the  appellant  is  entitled  to  the 
office  in  question  by  reason  of  bis  appoint- 
ment by  tile  board  of  commissioners  of  Law- 
rence Coautv.  Second,  that  Brown  was 
duly  elected  township  trustee  of  Marlon 
TowDBbiD  at  the  April  election  in  the  year 
1890,  ann  httviog  faded  to  give  bond  and 
qualify  within  ten  days  after  his  term  of 
office  began,  the  office,  under  the  provisions 
of  section  nipni,  became  vacant,  and 
14  L.  a  A. 


the  board  of  commissioners  had  the  legal 
riirht  to  fill  such  vacancy  by  appointment. 

lHo  authority  is  cited  by  tne  appellant 
which  supports  bis  first  position,  and  we 
have  no  knowledge  of  any  such  anthority ; 
while,  on  the  contrary,  tbe  adjudicated 
cases  seem  to  l>e  harmonious  in  holding  that 
where  one  is  lawfully  in  the  possession  of 
an  office  under  a  constitutional  or  statutory 
proTlstiHi  to  tbe  effect  that  he  shall  bold 
until  his  successor  ia  elected  and  qualified, 
his  right  to  hold  over  continues  until  a 
qualified  successor  has  been  elected  by  the 
snme  electoral  body  a3  that  to  which  such  in- 
cumbent owes  hia  election,  or  which  by  law 
is  entitled  to  elect  a'  successor.  Qotman  v. 
State,  106  Ind.  203,  3  West.  Rep.  886 ;  Statt 
V.  Lutk,  18  Mo.  838 ;  PeopU  v.  TUtoa.  37 
Cat.  614 ;  Ex  parte  Lawhome,  18  Oratt.  85 ; 
JebMon  V.  Mann,  77  Va.  S65 ;  State  v. 
JenJdnM.  43  Mo.  S61 ;  8taU  v.  Uarriwn,  118 
Ind.  484,  IS  West.  Rep.  370. 

In  view  of  these  authorities  we  are  not  at 
liberty  to  adopt  the  construction  contended 
for  by  the  appellant  in  this  case.  We  Iiave 
no  doubt  tbat  Brown  was  duly  elected  town- 
ship trustee  of  Marlon  Township.  When 
the  last  vote  was  cast  and  the  polls  closed 
the  electors  had  made  their  choice  and  the 
court  could  do  nothing  more  than  ascertain 
the  result.  The  election  officers  had  no 
power  to  elect  anyone  after  tbe  polls  werq 
cloaed,  tbelr  duty  being  confinea  to  ascer- 
taining the  reault  of  tim  balloting  and 
furniwing  the  necessary  evidence  of  audi 
result. 

But  does  it  follow  that  because  Brown  was' 
elected  and  failed  to  qualify,  the  office  of 
township  trustee  became  vacant  and  the 
board  of  commissioners  acquired  tbe  right  to 
appoint?  The  rule  is,  that  where  a  person  is 
in  tbe  possession  of  an  office  under  a  consti- 
tutional or  statutory  provision  like  that  found 
in  our  Constitution,  and  a  successor  is  duly 
elected,  but  dies  before  he  qualifies,  no 
vacancy  occurs,  since  one  of  tbe  contingencies 
upon  which  Uie  Incumbent's  term  oi  office 
Is  to  expire  has  not  taken  place,  namely, 
tbe  qualification  of  a  successor. 

McCrnry,  Elections,  §  814 ;  Com.  v.  Han- 
fey,  fl  Pa.  018. 

C(ym.  V.  Hartley,  avpra,  Is  in  Its  facts 
similar  to  the  case  before  us.  In  tbat  case 
Hanley  was  duly  elected  clei^  of  tbe  orphan's 
court  in  October,  1845,  and  was  duly  com- 
missioned and  qualified  to  serve  lor  tbe 
period  of  three  years  from  tbe  Ist  day  of 
December  of  that  year;  and  until  his  suc- 
cessor should  be  duly  qualified.  On  the 
second  Tuesday  of  October,  1848,  Oliver 
Brooks  was  duly  elected  as  his  successor,  but 
died  before  qualifying.  The  governor,  as- 
suming that  Hanley'a  office  became  vacant  at 
the  expiration  of  three  years,  appointed  a 
successor.  In  discussing  the  questions 
arising  under  these  facta  Uie  Supreme  Court 
of  Pennsylvaniasaid :  "Belngdulvquallfled 
in  the  constitutional  sense,  and  in  the  or- 
dinary acceptfttion  of  the  words  unquestion- 
ably means  that  he,  the  successor,  shall 
possess  every  qualification :  tbst  he  shall  in 
all  respects  comply  with  every  requisite  be- 
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ioreentering  on  tbedutlesoftheoffice:  that, 
in  addltloD  to  being  elected  hy  the  qualified 
electors,  he  shall  be  comm'ssioned  by  the 
governor,  live  bond  as  required  by  law,  and 
that  he  shall  he  bound  by  oath  or  affirmation 
to  support  the  Constitution  of  the  Common- 
wealth and  to  perform  the  duties  of  the  office 
with  fidelity.  Until  all  tliese  prerequisites 
are  complied  with  by  his  successor  .... 
the  respondent  is  dejure  as  well  as  de  facto 
the  clerk  of  the  orplian's  court." 

So,  too,  this  court  held  In  the  case  of  State 
T.  Berg,  50  Ind.  496,  that  where  a  township 
trustee  was  elected  bis  own  successor,  and 
did  not  qualify  under  his  second  election 
thiit  his  office  did  not  become  vacant,  and 
tliat  be  was  entitled  to  hold  under  bis  first 
election  until  a  succenor  was  elected  and 
qualified. 

The  weight  of  authority  Is  that  where  there 
exists  a  constitutional  provision  such  as  we 
are  now  ccmsidering,  that  a  term  of  oiflce 
fixed  by  stainte  runs  not  only  for  the  period 
fixed,  but  for  an  additional  period  between 
the  date  fixed  for  Its  termination  and  the 
date  at  which  a  successor  shall  be  qualified 
to  take  the  office,  the  period  between  the  ex- 
piration of  the  term  fixed  by  statute  and  tbe 
time  at  which  a  successor  nialJ  be  qualified 
to  take  tbe  office  Is  as  much  a  purt  of  the 
incumbent's  term  as  tbe  fixed  statutorv 
period.  TuUy  v.  8tate,  \  Ind.  600 ;  MiUer  v. 
Burger,  2  Ind.  887 ;  Baker  v.  Kirk,  83  Ind. 
617;  State  v.  Berg  and  Oownan  v.  8tate, 
aupra;  Ekm  v.  ^iiU,  7C  Ind.  518;  PtopU 


V.  Whitman,  10  Cal.  88;  Oom.  v.  nnlfs 
and  State  v.  Bartimnt,  evpra. 

It  follows  from  what  we  have  said  that  the 
appellee  is  entitled  to  the  office  in  diamte. 
unless  the  appellant  has  been  lej^lly  cnomi 
andqualifiedashis  succesaor.  As  we  uodn- 
stand  the  brief  of  the  appellant  ii  is  nnt 
seriously  contended  that  the  election  held  in 
November,  1890,  conferred  any  right*  upno 
the  appellant.  As  the  election  of  a  townsliin 
trustee  at  tfaat  time  was  wholly  unauthorized 
by  law,  such  election  was  void  and  conferred 
no  right  to  the  office.  Not-  did  the  board  nf 
commissioners  possess  the  ImbI  antboritv  to 
appoint  ^  appellant  to  tM  «(Boe  for' the 
rawoa,  a«  wer  utve  seen,  tiiat  there  was  no 
vacancy,  and  there  belni^  no  vacancy  tbe 
appellee's  successor  could  be  chosen  only  by 
the  constituency  which  elected  him. 

As  to  Ijte  construction  to  be  f  laced  npoR 
section  SS87,  tupra,  or  as  to  wluit  provisions 
of  that  MctioD,  if  any,  ixmfllcA  with  the 
section  of  the  Oonstttunon  above  set  out,  we 
think  it  unnecessary  to  inquire  In  this  csk 
for  the  reason  that  the  state  of  facts  to  which 
it  is  applicable  does  not  arise.  As  Brown 
died  before  any  certificate  of  electfoa  wis 
issued  to  htm,  and  as  hedld  not  intmtionallv 
abandon  the  office,  this  statute  Is  not  appli- 
cable to  tbe  case  before  us. 

As  we  have  nsictied  tbe  conelwsioD  that 
the  law  is  with  appellee  upon  the  fjwts  abrwe 
stated,  the  judgment  of  tlie  cifculk  court 
should  be  amrmed. 

Judgment  affinned. 
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A  woIuBtavy  eoTenant  that  the  oWlgw'u 
weaUM  shall  pay  within  a  certain  time  *  tary  coveoanL   Judgtmatfor  piaiattji. 


after  her  death  a  owtaln  sum  to  the  obl^M  is 
not  void  on  grounds  of  pnbbo  imUor. 

(October  U,  1801 J 

REPORT  by  the  Supreme  Judicial  C/^'ul 
for  Suffolk  County  for  the  opinion  r>*  'be 
full  bench,  of  an  action  to  enforce  a  vuluR- 


KOTU.— A ffterment  to  pav  money  or  give  property 
(tfter  the  deoUi  of  the  promlBor. 

HaWnff  a  DOtdparableaceitaln  numberofdairs 
after  the  death  of  tbe  maker  does  not  reader  it  In- 
▼sIM  oralTeot  Itsobamcter.  Oamwrlgtat v.  Gray,  IZ 
L.B.A.845,  12TN.  T.SS. 

A  oootraot  for  oonveranoe  by  an  exeootor  im- 
medtately  after  ttte  vendor^  death,  at  an  agreed 
prtoe  then  to  be  paid.  Is  valid  and  Is  not  affected 
by  the  vendor^  subaequeDt  wUL  Neck's  Add,  07 
Pa.  803. 

A  valid  agrecmont  maylw  made  to  pay  the  bai- 
anoeof  thepurohaaeprlceof  land  at  tbe  death  of 
the  purchaser.  Parker  v.  Cobura.  10  AUen.  K. 

A  fTlft  ^y  a  written  Itntrument  mying  that  It  la 
"to be  paid  as  mod  as  my  floanoial  condition  will 
allow  and  if  i  do  not  live  to  pay  It.  I  wish  It  paid 
out  of  my  estate,**  la  a  mere  promise  to  make  a  gift 
andwlIlnotsustalaadaoaoD.  Johnston  v.  Orietc 
S&  Ind.  603. 

The  flurroQ'ler  of  a  note  by  the  payee  to  the 
fatbf  r  tit  tbu  deceased  maker, whose  estate  was  in- 
aol  v-eu  t  and  fully  ■ettled.la  a  soffloieat  oonslderation 
for  an  agreement  by  the  father  to  pay  tbe  amount 
thereof outothtoownestateathtsdeath.  Judyv. 
Louverman.(OhioJ  Nov.  17.1891, 
14  L.  R  A. 


Agreement  for  btqwM  or  devim. 

A  valid  agreement  may  be  made  on  a  Rood  con- 
BlderatiOD  to  give  property  by  will.  HRrcin  t. 
Wiivht  13  Wend.  m.»  Am.  Deo.  MS;  FsttersDa  t. 
I^tterson,  IB  Johns.  879:  Robinson  r.  Rayoor.  S 
If.  T.  «t:  Dana  V.  Wrirlrt. »  aon.  »;  PanoH  7. 
Stryker,  41  N.  Y.  480:  UtUe  r.  Dawsoo.  4  U. 
DaU.  Ill,  1  L.  ed.;  768;  Jaeobson  v.  La  Granxe.  i 
Johne.  tOB;  JeukltiB  v.  tt£tson,8  AUen,  Uft  Wel- 
lington T.  Apihorp,  4  New  Bog.  ttep.  WS,  M  Uata. 
60:  Davison  v.  I>aviaoo.lS  N.  J.  Bq.  l!4tt;  Van  Duyno 
V.  Vroeland,  12  N.  J.  Eq.  14i;  DeUoes  v.  BobUwor. 
40  Mich.  6^,  41  Am.  Rep.  144:  CdVioow  v.  Siwhtun. 
101  lad.  COO,  SI  Am.  Bep.  7S9;  Johnmn  v.  HubbelL  10 
N.  J.  Eq.  333,  fl6  Am.  D?c  TIS;  Updike  v.  T«i 
BTX>eck,a2  N.  J.  1..  105;  Speannan  v.  WUion,  14  0». 
478;  BeH  t.  Hewitt,  24  Ind.  S8Q;  Lee  v.  Garter.  S£ 
Ind.  348;  Frost  t.  Tarr.  ta  Ind.  aoQ;  Ifctiulie  « . 
HoOnire.  11  Bush,  14S;  Wright  v.  ^Hnalsy.SOHow**: 
Ouptonv.  Qaptoa.47Mo.a;:  UoEse«an  v.O'NeHI. 
Xi8.C.4H;  Bastv.  DoliUtB,.78N.O.tt3:iIcltae  r. 
HoBae,  8  Btadf.  IW;  aagan  v.  KecffUl.  1  Bern.  «H; 
Snyder  v.  Ckstor.  4  Teates,  3Sat  Fitsgefald  v.  Tiia- 
gerald,  20  Grant,  Ch.410, 

Aomtraet  by  an  aged  persoo  todlspose  of  bl# 
estate  in  a  eartaln  way  taj  wiU  in  coasktonrtfoa  of 
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\  Tbe  farts  snffldeotly  appear  In  the  opinloo. 
.  Mr.  C.  K.  Codmaa  for  ptaiatiffs. 
*  Mr.  R.  Codman,  Jr.,  for  defendant 

Holmes,  deHvered  the  opinion  of  the 
court: 

This  is  an  action  on  a  voluntar;  covenant 
executed  In'  tbe  defendant's  teslatrix.  fn  Eng- 
laod,  that  ber  execulors  witbio  six  months  i^- 
ter  ber  death  should  pay  to  tbe  plaintiffs  upon 
certain  trusts  the  sum  of  £2,500,  with  interest 
at  4  per  rent  from  the  day  of  ber  deulh. 

It  IS  agreed  that  by  tbe  law  of  England  such 


a  coresant  oonatltutet  a  deU  of  tbe  oonnanlor 
legally  changeable  upon  his  or  beresti^  raok- 
ing  after  debts  for  value,  but  before  legacies; 
but  it  Is  contended  by  tbe  defendant  that  a 
similar  tnstrument  executed  here  would  be 
Toid.  The  testatrix  died  domiciled  In  MasKt- 
cbtisetta,  and  tbe  only  qoesliOD  la  whether  tbe 
corenuit  cu  be  enforced  here.  If  a  similw 
coTcoant  made  hen  would  be  enfoned  fn  our 
courts,  the  plaintiffs  are  entitled  to  recover:  and, 
in  tbe  view  which  we  take  on  that  question,  it 
is  needless  to  examine  with  nicety  how  far  the 
case  ia  to  t>e  governed  by  the  EogU^  law  as 


life  BDpport,  Is  not  agalnat  public  poUoj.  Logan 
V.  MoQIonli,  itrtuK. 

So  a  valki  oovenant  mar  he  made  to  leave  a  shsze 
of  one's  propertr  at  death  to  persons  speolfled. 
Fortesoue  v.  Heonah,  U  Yea.  Jr.  87:  Goobran  v, 
Graham,  Id.  68;  Jooaav.  Brartf  n.  8  Anat.  MS;  Lewkv. 
Madooka.  8  Ves.  Jr.  100;  Be  BroOkmaa^sTnut.  L.iL 
5  Ch.  App.  ISI; 

Such  a  covenant  ofeatee  a  specialty  debt  wUob 
has  preoedenoa  over  slmple-fxrattaot  debta.  Brre 
y.  HoDro,  SB  L.  J.  Ch.  H.  8.  TBT. 

A  covenant  on  a  vaUd  ooDSideration  not  toeon- 
vey,  devise  or  Inoumber  real  estate,  bat  that  it  sli*U 
be  divided  between  the  oorenantor^  legal  beln.  Is 
valid  and  ia  suffloleut  to  austatai  an  eJeotmeDt  by 
oneof  theheii*  for  Ma  poctlonatter  the  death  of 
Uw  covenantor.  ISsflor  v.  Mlohdi,  8T  Pa.  U8,  80 
Am.  Bep.«i& 

The  donee  of  a  power  given  by  wtU  having  no  re- 
versicoarr  interest,  but  who  Js  repaired  to  execnte 
it  bj  Ilia  own  wttl.  oannot  tettw  the  eaoente  of  hie 
own  Judgmeot  |n  nspeot  to  socAi  excoutloa  by  a 
contract  to  execute  It  In  a  specified  way,  as  tUa 
would  be  la  effect  an  ezecutton  by  oootoact  and 
notbrwUL  Wllks  V.  Buriu.  60  Hd.  6*. 

lllioU  intwooune  with  a  married  womBB  wfll  not 
•upportasubseqaent  promiss  to  leave  b»  proper- 
ty by  win.  Drennanv.  Douglas,  103  111.  SC.  40  Am. 
Kep.  m. 

.  A  sealed  grant  or  lease  for  thellfe  (rf  tbe  grantor 
to  ber  aon-itt-lBV  with  an  agreement  to  devtse  the 
land  to  ber  daugbter  in  coneidefation  ot  support 
during  llie  is  not  within  M.  T.  Gout.  IMS.  arL  1, 
1 14,  prohibiting  leases  or  grants  ot  agHoultora) 
lands  for  moce  than  twelve  yean  with  a  reserve* 
tlon  of  rent  or  sarrtoe.  Stephens  t.  Beynolds,  8 
3S.  T.OL 

Rilfia  to  etumge  wa  at  ixfeeted  by  oontntet. 

A  will  based  on  a  valuable  consideration  giving 
the  whole  of  the  property  of  tbe  testatrix  to  cer- 
tain beneficiaries  to  whom  it  Is  delivered,  is  irrev- 
ocable. Bolman  v.  OveraU,  80  Ala.  iSl. 

A  cMivenant  not  to  alter  one's  will  made  in  favor 
of  another  is  valid.  HoCormlok  v.  MoBae,  U  U.  C. 
Q.  B.  187. 

An  ngreemont  to  devise  land,  founded  on  a  good 
con  aiil  era  tlon,  may  be  enforced  in  equity  by  hold- 
ing a  will  made  pursuant  thereto  to  be  irrevocable 
and  by  declaring  a  subsequent  and  Inoonelstent 
wilt  void  asaoloud  on  title.  Mutual  L.  Ins.  Co.  v. 
HoUoday,  13  Abb.  N.  C.  16. 

A  wDl  may  Include  some  provMons  which  oon- 
Ftltute  a  contract  inter  vtvo*.  Tkylor  v.  Kelly,  HI 
AlB.S0;e8Am.  Dec.l^. 

A  mutual  agreement  as  to  wills  of  both  real  and 
personal  property  was  held  Mndlng  on  tbe  other 
party  after  the  death  of  one  who  left  a  wUl  in  ac- 
cordance with  the  contract.  (No  question  was 
raised  as  to  the  Statute  of  Vkauds.)  UcQuire  v. 
l(oGnlfe,UBiiab.  IA 

A  mere  wOl  not  made  as  part  of  a  contract  devis- 
ing kud  Ohaiged  with  certain  paymenu  on  which 
UL.&A. 


credit  shall  be  given  for  any  sums  paid  to  tbe  tee- 
tativdurfaK  his  Ufa  does  not  prevent  the  testator 
from  making  alterations  In  his  will  and  cutting 
down  the  devise  to  a  lite  estate,  although  be  has 
received  money  to  be  thus  credited.  Bowao^App. 
»Fa.iE81  iMealsoOatoaT.artQn.Mrm. 

Vfeetom  ripMto  tramtfmr  property  dHrtogp  Ufe, 

A  man  Is  not  prevented  from  transferriiv  his 
property  by  an  agreement  to  leave  all  his  property 
at  death  to  a  certain  person,  unless  tbe  transfer  is 
made  for  the  purpose  of  defrauding  the  latter. 
Attttin  T.  Davis,  U  L.  B.  A.  ISOl,  128  Ind.  172. 

A  covenant  to  give  all  one's  property  to  certain 
persons  by  will  does  not  prevent  the  covenantor 
from  making  valid  oonveyanoea  of  his  property 
dtuing  Ills  life,  and  is  not  broken  by  such  oonvey- 
anoe.  Needham  v.  Kirkman.  8  Bam.  ft  Aid.  581, 
aOrmed  by  Needham  v.  Smith,  i  Buss.  81S. 

But  a  covenant  to  dispose  of  one^  property  by 
will  in  a  speoifled  manner,  although  it  does  not  pre- 
vent him  from  disposing  of  it  otherwise  during  bis 
lifetime  at  his  own  plraaure  except  when  done  la 
frand  of  a  covenant,  will  render  Invalid  a  diaposir 
tlon  which  Is  in  effect  testamentary  simply  to  evade 
the  covenant,  and  by  which  he  retalus  tbe  benefl^ 
of  the  property  during  his  life.  Logan  v.  Wleo- 
hoIt,7BIIgb,N.B.l. 

And  tbe  dfsposltloo  of  property  in  fraud  of  an 
agroemcnt  to  make  a  different  dlspoeltloo  by  wlU 
may  be  set  aside  although  the  owner  ia  not  re^ 
strained  from  disposing  of  it  In  any  way  he  likes 
exoept  wtiera  the  dflslftn  is  to  evade  hlsagreement, 
OreKOr  v.  Kemp,  8  Swanat.  IDL 

What  eoMtiMea  agnenmUtogkmpnptrty^ifllU 

A  written  Instrument  promising  to  give  a  person 
92,000  at  the  death  of  the  promisor  **to  take  care  of 
her  children  with,  wblcb  she  chilms  of  my  estate,** 
saying  that  she  has  been  a  faithful  servact  In  his 
family;  "and  It  Is  my  wilt  to  ber,"  is  not  a  promis- 
sory note,  but  is  a  valid  agreement  to  give  property 
by  will.  OivtneaBv.Bushton.  101  Ind.  MO,  61  Ami 
ltep.7&Q. 

An  Instrument  nnder  seal  which  Is  In  fbrm  s 
deed  of  gift  to  a  grandscm  in  consideration  of 
natural  love  and  affection  and  of  the  present  pay- 
ment of  $6,  wtrich  in  terms  does  "give  and  grant" 
a  slave,  and  "11,501)  In  casta"  to  be  paid  to  him  out 
of  the  grantor's  estate  at  his  death,  although  n 
valid  gift  of  the  slave,  is  a  purely  voluntary  exec- 
utory trust  as  to  the  money  which  Is  not  enforce- 
able as  an  instrument  inter  vivoB,  but  which  la  valid 
as  a  wUL  Kinnebraw  v.  Klnnebrew,.a(  Ala.  688. 

Tbe  mere  promise  without  consideration  to  de- 
vise certain  land  to  a  son  Is  not  made  valid  bis 
expenditure  of  money  fn  Improvements  if  this 
to  done  without  the  fether's  request  or  In  exe- 
cution of  aoonlraot.  Hcdure  r.  Ifodure,  1  7a. 
S74. 

Here  expectation  of  a  legacy  cm  nocount  of 
friendly  servioes  will  not  soataln  a  olidm  against  n 
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to  domestic  coreDants,  and  bow  far  by  tbst  of 
MasBacbusetts. 

In  oar  opiafoa,  such  a  covenaat  as  the  pres- 
ent is  Dot  coatrary  to  the  polity  of  our  laws, 
and  coald  be  eDiorced  here  if  made  in  this 
Slate.  U  It  were  a  contract  upon  valoable 
ooniidentioo,  there  to  no  doobt  It  would  be 
Undfng.  Pariterv.  Q3bum,iOAl]en,«t.  We 
presome  thai,  Id  the  abseoce  of  ftwid,  oppres- 
•km,  or  uoooDflciooableDesa,  tb«  conns  would 
notlnqnin  into  tbe  amount  of  such  consider- 


ation. Fixrith  V.  StoM,  14  Pick.  198.  807. 
This  being  so,  coniideration  is  as  mucb  a  fona 
as  a  seal.  It  would  be  anomaloos  to  say  that 
a  covenant,  in  at!  other  respects  unqut«tioD- 
ably  valid  and  binding, — Comstoek  v.  $if.t 
(MHSS.)28N.£.Itep.3M;  Mather Y.CortiM,m 
Mass.  568,  .VTl, — was  toid  sa  contraveDiiij;  tbe 
policy  of  our  Statute  of  Wills,  bat  that  a  parol 
contract  to  do  tbe  same  thing  in  coosideratioa 
of  a  bushel  of  wheat  was  good.  So.  sguo, 
nntU  lately  an  onl  contnct  founded  on  a  tutB- 


deeedean  estate.  Osboro  v.  GoTeiiiarB,S  Strange. 

na. 

A  penon  who  makes  a  Bratnttous  promise  to  de- 
vise land  toanotbar  is  not  estopped  to  dtopoae  of  It 
to  a  third  peraon  beoaose  on  tbe  faltli  of  tbe  prom- 
tee  tbe  promisee  baa  derised  other  land  to  sneli 
third  person.  But  t.  DoUhtte,  72  N.  C.  fitt. 

Tbe  terfOB  of  a  oontrac*  to  give  property  hj  will 
must  be  definite  and  oertalo  and  olearljr  proved. 
WaU^B  App.S€eot.  Hep.  880.  Ul  Pa.  «>,  66  Am. 
Bep.  288;  Orabam  v.  Grabam.  S(  Fa.  4^  Bbakes- 
peare  v.  W arkbam,  10  Hun.  311;  Bowen  v.  Boweo,  3 
Bredf.  8B6:  Neal  v.  OUmore,  79  Pa.  421:  Thompson 
T. Stevens,  71  Fa.  181;  Wallaoer.  Bappleye, lOB DL 
29;  Semmes  v.  Wortblogtoo.  8S  Hd.  211^  Segara  t. 
8egars.71He.8aO:  HoodorS  v.  Kllboum,  4  lld.4BB: 
Walpole  T.  Oxford.  8  Tea.  Jr.  4IB;  Hoorbouse  v, 
Oolrln.  9  Bnr.^  ft  Bq.  188. 

An  agreement  to  give  a  person  a  home  as  k>ng  as 
the  pfomlsw  Uvea,  and  at  his  death  to  provide  Cor 
her.latooliideflnlte.  Wall^App.nipnL 

8o  is  tbe  mere  promise  that  ooe^  daughter'ldwll 
be  noticed"  In  Us  will.  Uoorfaouse  v.  Oolrin. 
BUpra. 

Anagieesoentmadebya  man  aboot  to  marry  to 
give  bis  intended  wife  a  "competent  and  snfficteot 
uainteDanoe"  during  ber  life  by  bis  wUI  In  case  sbe 
sarvtved  bhn  In  consideration  of  ber  renoundng 
all  claims  to  blB  estate,  to  valid  and  to  sufficiently 
deflnlta.  Slven  v.  Blven,  8  Desaus.  Bq.  190, 4  Am. 
Dev.  009. 

A  contract  that  If  a  person  wfll  stay  with  ttw 
promisor  as  long  as  he  lives  he  will  "provide  and 
give  ber  fuU  and  plenty  alter  he  to  gone  so  that 
sbe  Deed  not  work**  toBuActoatly  definite.  Tbomp- 
•on  T.  StsTons,  nv».  Utl. 

An  agreement  to  leavaawomao  In  comfottaUe 
oircumstanoes  after  tbe  promisor^  death,  so  ^e 
should  not  be  under  the  necessity  of  keeping 
boardeiBorof  doing  any  work  foraUreUbood,tf 
tine  would  take  care  of  bin  during  his  life,  to 
snfll4^ily  defliiit&  OottrFll<s  Ehtate.Untila.9a. 

A  statement  in  a  letter  to  a  nephew  making  him 
an  offer  of  property  at  a  certain  prloe,  "but  you 
get  all  1  am  worth  at  my  deatb,"  does  not  amount 
to  a  contract.  HeKeegan  v.  0^'eU1.22&  C.46<. 

A  paper  djnied  but  unattested,  by  whlob  one 
agrees  as  a  mark  of  hto  esteem  and  frendstilp  to  al- 
low anotber  a  certain  sum  annually  and  make  blm 
a  certain  bequest,  does  not  bind  bto  estate  on  his 
death  without  a  will,  although  on  tbe  toith  of  It 
tbe  other  person  secured  consent  to  Us  noarrtage 
on  the  part  of  tbe  wile's  faoilly.  Dashwood  v. 
Jermyn.  L.  R.  12  Ch.  Div.  778. 

A  letter  assuring  a  nephew  that  a  oevtaia  estate 
will  come  to  blm  at  the  wiit«r%  death  *'untoM 
some  noioraaeea  occuttenoe  should  lake  plaoe," 
but  refusing  to  make  any  settlement  during  the 
uwuer'a  life,  does  not  bind  the  uncle  or  prevent 
bto  devialns  tbe  property  to  olbesSi  aUhougtk  It 
was  written  to  enable  the  nephew  to  get  conaent 
to  bto  marriage  from  thelwlfe^  family.  Hauosell 
V.  White.  4  H.  L.  Cas.  ItOB. 

Ktiforeement  of  eontmet  aoaiml  utaU  i)/  decedent. 

A  \-aUd  agreement  to  make  a'partlcnlar  dlnasi- 
U  L.  R.A. 


tlon  of  property  by  wHl  may  be  spedlkally  en- 
forced after  tbe  death  of  tbe  promisor  afaiosi  a 
person  who  has  received  the  property  wfthout  inj 
oonsldfrration.  Johnson  v.  HubbeU.  10  N.  J.  Eq. 
aas,  88  Am.  Dec  71&  See  also  tnfra  as  to  Statute  of 
Frauds. 

Aa  agieement.  In  settlemmt  of  a  claim  of  tttto 
to  tond  to  give  to  the  other  party  a  certain  sum  of 
money  or  leave  hha  the  laud  In  case  the  pronlKOr 
dies  without  Issue,  may  be  enforced  after  th«  lat- 
ter^ death.  QollBief«v.BaMsaB,XTem.4aL 

A  BpedOc  pMformaoee  may  be  made  of  sa 
agreement  to  devise  tend  on  a  good  couslderatloo. 
where  a  wfll  attempting  to  make  aooB  devise  to 
void  for  lack  of  proper  exeentlon.  Maddox  v. 
Bowe.  gSGa.4Sl.S8Am.Dec.  5K. 

But  an  agreMMut  to  convoy  or  devtoe  eertala 
promisee  to  soeb  member  of  a  certalo  family  as 
the  prmrfsoT  shall  chooae  cannot  be  wpcdnctBj 
enforced  in  tbe  absence  of  anysooh  appointneat 
orMgoattoo.  BamtooT-.lDllsr.MH.T.m 

Damages  may  be  gIscB  ferahmaehot  Magna* 
mem  to  devlsB  hud  tt  spasHo  peitoimaiiou  kas 
become  ImpoBBlUls^  Bpsai— n  r.  wnson.  41  Oa. 

m. 

fCadevise  Is  aetuaUr  mndt  lo  neeoffdaneevllh 
an  oral  promise  as  »af  SBtBitfOraervlessi.no  slste 
focthevahnoCtheasevtoBsenaba  mads  sgnlBsl 
the  estate  of  tbm  nomlaor.  MM  t.  Beatan,.! 

am,m. 

A  eontraet  to  pay  by  win  for  serrlesa  delSsiaa 
reooveiT  therefor  during  tte  lUh  of  tha  pssmdsBv. 
Fatteraon  V.  Fatteraon,  IS  Johna. 

Bat  It  tootberwtoe  tn  case  of  aa  agieeawut  ta 
devba  cettatu  lands  when  i^summauiiti  has  bs- 
coBwtmpossIMe  by  oob  ray  ansa  tlMiaoC  to  a  thM 
paraou.  OuHdar.QDiadB.tOB8iLllb 

JtfM  ef  StaMs  ef  AmdiL 

An  oral  agreement  to  devise  real  estate  to  an- 
other to  within  tbe  Statute  of  Frauds.  Austin  v. 
Davto.l2L.&A.ua.U8Ind.4n:  DeVoea  r.  itob* 
hnou.  48  Weh.  a  Am.  Bep.  141;  link  v.  flher- 
man,  S  Barb.  4M:  Wallaee  v.  Long.  8  WesL  Bep. 
8TD.  108  lod.  ttS.  S6  Am.  Rep.  SEE;  Qonld  r.  Hxet- 
fleld.  109  Haas.  400, 4  Am.  Rep.  STS:  Tan  Tine  v.  Van 
Tine(N.J.»  1U&A.U6(  Shartey  v.  McDermott. 
8  West.  Bep.  m,n  Mo.  fCI.  00  Am.  Rep.  210;  RoeU 
V.  Banmeeser,  n  Wsat  Rep.  m,  U4  Ind.  ni:  Pond 
V.  Sbecan.  0  L.  R  A.  414.  m  DL  US;  Gorham  v. 
Dodge.  11  West.  Rep.  Tt^  122  lU.  8W:  Ptiugar  r. 
Pulta,tOenLRep.  480.  «  N.  J.  Bq.  441k  Camey  r. 
Carney,  14  West.  Bep^  TBS,  «  Mo. .  IBR  Harder 
V.  Harder,  C  8andf.  Ch.  IT.  7  L.  ed.  480;  ftaiitb  r. 
Smith,  28  N.  J.  L.  908;  Shabsn  v.  Hwao  rOhto<  S 
Ohio:  li-  J.  8»:  Valtace  v.  Rappleye.  HB  III.  » 
Benge  v.  Btatt.  82  Ky.  080;  CampbeU  v.  taut.  3 
ferg.  818:  Maddtoon  v.  AMerson.  B.  0  App-  W. 
40r.  amrmtaig  I.  R.  T  0.  R  Div.  ITA 

So  of  an  agreement  for  rectproesl  wins  ot  bock 
real  and  personal  property.  Qoidd  v.  Mansfl^ 
108  Mass.  40BL  4  Am.  Bep.^  _ 

So  of  an  executory  agreement  to  beQueath  per- 
sonal property  of  an  amount  large  anoogh  to  is  lag 
a  sale  thetooC  wIlMn  Ihe  fibatute  ot  FfeuodiL  BntU. 
T.Haumeeser  1»  West.  Bep.  001,  U4  Xnd.SL 
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cient  contAderatloD  to  make  a  certain  proTislon 
by  will  for  a  particular  person  was  Talid. 
Wellinffton  v.  Apthorp,  145  Mass.  69,  4  Mew 
Eng.  Rep.  888.  Now,  statute,  no  sgree- 
mem  of  that  sort  shall  be  oladin^F  unless  sucli 
Bereement  Is  In  trrtilDg,  Blened  tbe  party 
wboae  executor  it  sougbt  to  be  charged,  or  by 
an  autbOTlzed  a^ent.  Stat.  1888,  cbap.  873. 
Again,  it  would  be  going  a  good  way  to  bst, 
by  constniciioo,  tbat  a  covenant  did  not  satisfy 
this  statute. 
Tlie  truth  is  that  the  policy  of  the  law  re- 


.  CoDic&ir. 

quiring  three  witaesses  to  a  will  has  lUtte  ap- 
plication to  a  contract  A  will  Is  an  ambula- 
tory insirument,  tbe  contents  of  which  are  not 
necessarily  communicated  to  anyone  before 
the  testator's  death.  It  is  this  fact  which 
makes  witnesses  peeuUariy  necessary  to  estab- 
lish that  tbe  document  oflcered  for  probate  was 
executed  by  the  testator  as  a  final  disposition 
of  bis  property.  But  a  contract  which  is  put 
into  the  hands  of  the  adverse  party,  and  from 
which  the  contractor  cannot  withdraw,  stands 
differently.   See  Firry  v.  Oro$t,  183  Mass.  464, 


But  an  oral  agreement  to  pay  tor  serrloee  br  a 
pruTiatoi]  In  a  will  Is  not  void  tm  not  to  be  per- 
formed wltbln  a  rear.  Kent  v.  Kent,  fESIiT.  T.  560: 
Bell  V.  Hewitt.  U  Tnd.  2H0;  Wallace  v.  Lonff.  3 
West.  Rep.  870,  106  Ind.  fiZS.  6&  Am.  Bep.  222;  Up- 
dike T.  Ten  Broeefe,  8e  N.  J.  L.  10^  Jilson  V.  dtl- 
berfe,  2&  wis.  m,  7  Am.  Rep.  100;  Baf  liss  v.  Prioture, 
U  Wit.  flfit;  Frost  v.  Tarr,  6S  laa.  SBO;  Fenton  v. 
Emitters.  V  Burr.  12TB;  Ridley  v.  Bldley,  H  Beuv. 
m.  Contra^  Isaid  t.  MIddleton,  1  Ueaaus.  Bq.  US. 

Efect  cj  part  vvrformanee. 

Some  cases  decide  tbat  part  performance  of  tbe 
oonsidpnUilon  of  an  oral  oontraot  to  ffive  property 
by  will  by  rendering  services  or  otherwise  will 
take  the  onntract  out  ot  the  Statute  of  Frauds  and 
make  It  enforoeable.  Davison  v.  Davison,  13  N. 
J.  Eq.  SOi  Tanduyoe  v.  Treeland,  12  N.  J.  Eq. 
Jobnaon  v.  Habbell,  10  N.  J.  Eq.  8S2, 86  Am.  Deo* 
713;  Rhodes  v.  Rhodes.  8  Sandf.  Cb. »«.  7  L.  ed.  BBS; 
Pflugar  V.  Pults.  9  Cent.  Rep.  1S8, 43  N.  J.  Eq.  440; 
ShHr  tey  v.  MoDermott.  8  West.  Rep.  787, 91  Ho.  047, 
UO  Am.  Reu.  270;  Carney  v.  Carney.  U  West.  Bep< 
783, 06  Mo.  363.  Button  v.  Hay  den, «  Ho.  101;  Wrifffat 
V.  Tinsley.  80  Ho.  880. 

But  tbeee  are  contradicted  by  declstone  In  other 
JurMlotloos.  holding  that  the  performance  of  the 
conslderattoo  of  a  parol  agreement  to  devise  land 
wtU  not  authorise  aspedflc  performaooe,  but  tbat 
there  Is  a  remedy  at  law  for  oompenaatlon.  Oaur- 
llste  V.  Flemioc  1  Harr.  (Del.)  4S1;  ftost  t.  Tair,  88 
Ind.  8B0. 

So  pertonnanoe  of  the  ooMlderatlon  of  a  prom- 
ised devise  by  living  with  a  person  during  his  life 
will  not  fake  an  oral  agreement  therefor  out  of 
tne  Statute  of  Frauds,  but  will  give  a  right  to  com- 
pensation for  tbe  services  out  of  the  estate.  Aus- 
tin V.  Davis,  IX  L.  R.  A.  UO,  1X8  lod.  47%  Wallace  v. 
Long,  8  West.  Bep.  870,  lOB  Ind.  622,  6S  Am.  Bep, 
see;  Pond  v.  Sheean,  8  L.  B.  A.  414. 18S  lU.  812. 

Likewise  a  parol  oontraot  to  devise  hmd,  wblob 
IS  pertorroed  on  the  part  of  the  prospsotlre  dev- 
isee by  supporting  the  other  party  and  by  paying 
money,  oaooot  Mitltle  him  to  speoHlo  perfor- 
maooe. bat  gives  him  a  rlgbt  to  full  oompensation 
for  what  he  has  dcme.  Bender  v.  Beodsr,  37  Pa- 
419. 

An  Bngliah  authority  deddea  tbat  the  perform- 
ance of  aervloes  by  a  house-keeper  without  wages 
undera  promise  to  make  ber  a  devise  of  a  life  es- 
tate Is  not  sufflolent  to  take  the  promise  out  of  the 
Statute  of  Frauds,  aod  appears  to  deny  any  right 
to  oompensation.  Sbiddlsoa  Alderson,  L.  k.  8 
App.  Oas.  467.  affirming  L.  B.  7  Q.  a  Dlv.  174. 

That  a  daughter  goes  to  live  with  ber  mother 
does  not  give  ber  such  possession  of  the  mother's 
premises  as  will  take  a  contract  for  a  devise  of  the 
land  to  the  daughter  In  consideration  of  ber  stay- 
teg  there  as  long  as  the  mother  lives  out  of  the 
Statute  of  Frauds.  Oorham  v.  Dodge,  U  West 
Bpp.  716,  l:::!  UL  62a 

Oohig  upon  a  farm  to  work  it  for  the  owner 
uodM  an  agreement  for  ime  balf  the  tuoflts,  and 
In  fun  her  consideration  of  a  parol  promise  for  a 
14  L.  R.  A. 


devise  thereof  at  the  owner's  death  does  not  oon- 
etttute  such  a  part  pertoraunoe  as  to  lake  the 
agreement  out  of  the  Statutoot  Frauds.  Semmes 
V.  Wortbhiston,  X  Md.  SB. 

The  surrender  of  the  poooeeolon  of  a  farm  to  a 
person,  who  takes  oare  of  the  owner  under  an 
agreement  to  deviselt  to  tbe  latter  m  eonstdera. 
UoD  of  suoh  oare,  and  the  ezeontion  of  awOi  to 
tiiat  effect,  makes  a  valid  contract.  Oupton  v. 
QuptOD,  47  Ho.  87. 

Suoh  obaage  of  poeeeesion  does  not  seem  under 
tbe  other  Hlssourl  oases  above  olted  to  be  neces- 
sary to  sustain  the  contract  In  that  State,  but  this 
seems  to  be  In  barmony  with  those  that  repudiate 
tbe  dootrine  of  the  otiur  ICISBOuil  eases  noted 
above. 

Where  a  person  took  possession  and  made  Im- 
provements under  an  agreement  to  devise  tbe 
promisee  In  oooslderatlon  ot  taking  car©  of  the 
owner  until  bis  death,  which  consideration  was  ex- 
ecuted, the  oontraot  may  be  speclfloaliy  enforced. 
Watson  V.  Haban,  20  Ind.  223:  Hauck  v.  Melton.  64 
Ind.  414. 

A  parol  agreement  by  a  wife  to'glve  her  husband 
a  life  lease  of  land  wbloh  he  should  convey  to  her. 
and  devise  It  to  him  In  case  be  should  survive  her, 
may  be  spedflcally  enforced  In  case  of  her  death 
after  conveyance  of  tbe  land  to  ber  without  mak- 
ing any  will.  Sherman  v.  Scott.  27  Hon.  881. 

It  was  said  lo  an  early  Indiana  case  that  a  con- 
tract to  devise  land  Id  oonslderatlon  of  money  ad- 
vanced cannot  be  spedfloally  enforoed  against  tiw 
belts  <rt  tbe  promisor.  Btaiford  v.  BartbOlomew 
2  Ind.  168. 

In  this  case,  wblcb  is  briefly  reported.  It  does  not 
appear  tbat  tbe  promise  was  In  writing  or  that  any 
possession  of  the  laitd  was  given. 

irai  Of  fKHt  per/ormaaee. 

An  BngHsh  case  holds  that  an  unattested  will  is 
not  suOolent  to  take  a  verbal  promise  to  devise 
land  out  of  tbe  Statute  of  Frauds.  Haddlson  v, 
Aldeiaon,  L.  B.  B  App.  Oas.  467,  aOrmlag  L.  R. 
7  Q.  B.  Dlv.  174. 

And  another,  to  similar  eHOofc,  deotdea  that  the 
mere  preparation  and  execution  of  a  will  in  ao- 
oordaooewltliaTerbalpronUse  wlllnotpreventthe 
alteration  or  revocation  of  tbe  wUL  Oaton  v.  Oa- 
ton,  L.  B.  1  Ch.  Aiv.  187. 

But  Oie  American  cases  are  to  the  OMitrary.  Thus 
thet-titute  of  Frauds  will  not  defeat  a  oontraot  to 
give  land  by  will  where  a  will  is  made  m  pursu- 
ance thereof,  allhoagfa  it  la  BUbBeqi.ently  lost. 
Brinkm*  v.  Brtokw,  7  Pa.  BIl 

Also  a  will  not  suOMently  wltnemed  may  be 
sumoient  to  take  a  veibal  agreement  for  a  devtae 
out  of  tbe  Statute  of  Frauds.  Haddox  v.  Bowe,  SB 
Oa.  481, 68  Am.  Deo.  586. 

And  an  antenuptlat  otmtnot  to  vtraa  wifeby 
will  B>1  the  property  which  sbe  brings  to  ber  hus- 
band Is  taken  out  of  the  Statute  of  Frauds  by  tho 
execution  of  a  will,  and  Is  not  thereafter  subject  to 
ravocation,  Lowe  v.  Bryant,  80  Ga.  628,  76  Am. 

Deo.  en.  a  A.  u. 
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456.  457.  The  moment  ft  Is  admiUed  ifaat 
some  contracts  wLich  are  to  be  performed  after 
the  testator's  death  are  valid  without  three 
witoosses,  a  diBtiactioii  based  od  the  presence 
or  absence  of  a  ral  uable  cooaiderattoo  beoomes 
fmpoBsible,  with  reference  to  the  objecUoD 
which  we  are  coDsideriog.  A  formal  mslru- 
ment  like  the  present,  drawn  up  bj  lawyers, 
and  azecuted  in  the  moet  solemn  form  known 
to  the  law,  ialeas  likely  to  be  a  vehicle  for  fraud 
than  a  parol  contract  baaed  onatechnfcal  detri- 
ment to  the  promisee.  Of  couTse,  we  are  not 
now  speaking  of  the  rank  of  such  contracts 
inter  m.  Sttme  y.  QtrrtA,  1  Allen,  175.  dted 
by  the  defendant,  contains  some  ambiguous 
expresnons.  but  was  decided  on  the  ground 
that  the  instrument  declared  on  did  not  pur- 
port  to  be,  and  waa  not  a  contract.  Cover  t. 
Stem,  e?  Ud.  449,  was  to  like  effect  The 
present  fnatrament  fBdispntably  is  a  contract. 
It  was  drawn  in  English  form  ^  BngHsh  law- 
yers, and  must  be  construed  by  En^ish  law. 
So  coDsirued,  It  created  a  debt  on  a  contin- 
gency fmm  the  covenantor  henelf,  which,  U 
UURA. 


she  bad  gone  into  beokrapti^.  would  bare 
been  provable  against  her.  parte  Tindai. 
8  Bing.  403,  1  Deac.  A  C.  291;  Mtmlagoe. 
Bankr.  Laws.  876.  463;  Robson.  Bankr.  Pr. 
5th  ed.  S74  The  ewes  of  Furiak  v.  tttom,  14 
Pick.  198.  and  Warren  t.  Duifee,  l«e  JAum. 
888,  were  actions  <»i  promissory  notes,  and 
were  decided  on  the  grounds  a  total  or  pnr^ 
tial  want  of  consideration. 

There  is  do  question  here  of  any  attempt 
to  evade  or  defeat  rights  of  ihira  j)enoo9 
which  wonld  have  beni  pamnMant  bad  the 
covenantor  left  theaora  In  question  as  a  l^cy 
by  will  There  is  no  ground  for  suggesiiag 
an  Intent  to  evade  the  provisions  of  our  law 
regulating  the  execution  of  last  wills,  if  sach 
intent  could  be  material  when  an  oihorwiae 
btadiog  contract  was  made.  See  ^tow  v. 
EaOeeU.  18  Gray,  837,  888,  S8S.  There  waa 
slmi^y  an  iment  to  nue  a  mwe  biodtnr  and 
IrrevocaUe  provision  ttun  a  legacry  conM  be, 
and  we  .see  no  reason  why  U  should  not  sae> 
ceed. 
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14  L.  R.  A.  33,  TTLDEN  v.  GREEN.  130  N.  \.  20.  27  Am.  St.  Rep.  487.  28  N.  K 
880. 

Indeftnlteneaa  mm  MfltecllBV  wtttm. 

Followed  aa  rea  judicata  in  Bigelow  v.  Tildeu,  52  App.  Div.  398,  05  M.  Y.  Supp. 
140,  and  Bigelow  v.  Tilden,  18  Miac.  091,  43  N.  Y.  Supp.  868,  holding  devise  in 
trust  for  "charitable  and  educational  objects,  aa  executors  deem  moat  beneficial 
to  mankind,"  void. 

Approved  in  Gross  v.  Moore,  08  Hun,  414,  22  N.  Y.  Supp.  1019.  holding  will 
giving  estate  to  executor  ifi  be  distributed  "according  to  instructions  given  him  by 
me"  void  for  indefiniteness. 

Cited  in  Beeeber  v.  Yal^  4S  N.  Y.  Supp.  624,  holding  will  bequeathing  money 
for  erection  of  soldiers'  monument,  no  one  being  named  to  execute  trust,  void; 
Re  Jackson,  47  N.  Y.  S.  R.  444,  20  N.  Y.  Supp.  380,  holding  legacies  to  executors 
lor  "promotion  of  Christianity  and  welfare  of  mankind"  void;  Fairchild  v.  Edson, 
154  N.  Y.  212,  61  Am.  St.  Kep.  609,  48  N.  E.  541,  holding  will  bequeathing  esUte 
to  "such  religious  societies  and  in  such  amounts  aa  executors  and  friend  of  tes- 
tatrix may  designate"  void;  Wilcox  v.  Gilchrist.  85  Hun,  12,  32  N.  Y.  Supp.  608, 
bolding  clear  intention  and  ascertained  beneficiary  elements  oi  valid  trust;  Allen 
V.  Stevens,  161  N.  Y.  137,  55  K.  E.  668,  Reversing  33  App.  Div.  485,  54  N.  Y.  Supp. 
8,  holding  enactment  of  Laws  1893,  chap.  701,  makes  valid,  devises  previously 
void  for  indefiniteness  of  beneficiary;  Re  Mullen,  25  Misc.  254,  55  N.  Y.  Supp.  432,' 
holding  alternative  bequest  to  Sister  Superior  of  Home  sufficient  designation  of 
beneficiary;  Hull  v.  Pearson,  36  App.  Div.  235,  55  N.  Y.  Supp.  324,  upholding  gift 
to  orphanage  not  existing  at  testator's  death,  under  provision  of  Laws  1893,  chap. 
701 ;  Jessup  v.  Pringle  Memorial  Home,  27  Misc.  430,  59  N.  Y.  Supp.  207,  uphold- 
ing remainder  over  to  home  for  invalid*  to  be  formed  after  testator's  death ;  Dam- 
inert  T.  Oabom,  140  N.  Y.  43,  35  N.  E.  407,  holding  Iaws  ISfiS,  diap.  101,  rcga- 
lating  charitable  gifts,  indicate  intention  of  legislature  to  uphold  gifts,  previously 
void;  Mount  v.  Tuttle,  40  Misc.  460,  82  N.  Y.  Supp.  655,  holding  bequest  to  Bishop 
of  Utah  and  succesaor  in  oiBce,  to  be  used  within  his  Episcopal  jurisdiction,  void; 
Murray  t.  MUler,  178  N.  Y.  321,  70  N.  ^  870,  Affirming  85  App.  Div.  421,  83  K. 
Y.  Supp.  691.  holding  devise  to  treasurer  of  unincorporated  religious  association 
for  its  benefit  void;  Be  Cotnpton,  72  Misc.  293,  131  N.  Y.  Supp.  183,  holding  that 
bequest  to  individual  to  be  used  "for  the  Lord's  work"  does  not  sufficiently  indi- 
cate charitable  purpose  to  authorize  court  to  administer  it;  Re  Mullen,  2  Gib- 
bons, Sur.  Rep.  S8S,  holding  that  it  is  sufficient  if  beneficiary  ia  so  described 
that  he  can  be  ascertained  and  known  when  right  to  l^aey  accruea;  Filkins  v. 
Severn,  127  Iowa,  739.  104  N.  W.  346,  holding  devise  in  trust  which  designates 
no  beneficiary  of  trust  void;  Re  Shattuck,  193  N.  Y.  449,  86  N.  E.  465,  holding 
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devise  to  exeentor  in  trust  to  collect  rents  and  profits  and  pay  same  to  "religious, 
eleemoaynary  or  educational"  institutions  as  in  his  judgment  shall  be  advisable, 
void;  Mount  t.  Tuttle,  99  App.  Vir.  435,  91  N.  Y.  Supp.  195,  holding  prior  to 
act  of  1893  to  regulate  gifts  for  charitable  purposes  in  order  to  constitute  a  vmlid 

trust  provision  for  charity  there  must  be  a  beneficiary  capable  of  being  designated 
and  who  could  enforce  the  trust  provision;  Loch  v.  Mayer,  50  Misc.  446,  100  N.  Y. 
Supp.  837,  as  to  doctrine  of  cy  pres  having  on  place  in  law  of  New  York;  Re  Jack- 
son, 1  Power,  243,  holding  a  bequest  of  residuary  real  and  personal  estate  to  execu- 
tors, "to  he  expended  by  them  for  benevolent  and  charitable  purposes  as  they,  or 
survivor  of  them,  shall,  in  their  or  his  good  judgment,  deem  wise  and  best  for  th« 
promotion  of  Christianity  and  the  welfare  of  mankind  in  the  world,"  is  void,  there 
being  no  certain  designated  beneficiary;  St.  James  v.  Bagley,  138  N.  C.  397,  70 
L.R.A.  166,  60  S.  E.  841,  as  to  courts  endeavoring  to  sustain  charitable  trusts 
although  uncertain  and  attempting  to  prevent  a  failure  of  benevolent  intention 
of  donor. 

Cited  in  footnotes  to  Re  John,  36  L.  R.  A.  242,  which  su!<tains  bequest  for  main- 
tenance of  free  public  schools;  Harrington  v.  Pier,  50  L.  R.  A.  307,  which  holds 
hequest  for  promotion  of  temperance  work  in  certain  city  not  fatally  indefinite; 
Woman's  Foreign  Missionary  Soc.  v.  Mitchell,  53  L.  R.  A.  711.  which  holds  li^Fat^ 
to  Board  of  Managers  of  Foreign  Missionary  Society  of  M.  £.  Church  properly 
paid  to  Woman's  Foreign  Missionary  Society;  Thompson  v.  Brown,  62  L^B^. 
398,  which  upholds  devise  of  fund  to  be  distributed  by  executor  "to  the  poor" 
in  bis  discretion. 

Cited  in  note*  (14  L.R.A.(N.S.)  65,  73,  74,  83,  86,  87,  117.  119,  131,  138,  140. 
142)  on  enforcement  of  general  bequest  for  charity  or  religion:  (64  Am.  St. 
Rep.  758,  760,  772)  on  certainty  and  unity  required  in  charitable  trusts;  (5 
Eng.  Rut.  Cas.  577)  on  invalidity  of  charitable  bequest  for  indefiniteoMS. 

Distinguished  In  Atwater  v.  Bussell,  40  Minn.  86,  61  X.  W.  626,  sustaining 
provision  in  trust  deed  for  maintenance  of  hrapital ;  Keith  v.  Scales,  124  N.  C.  Slflw 
32  S.  E.  809,  upholding  devise  for  erection  of  church  and  school  and  maintenance 
of  same;  Auten  v.  City  Electric  Street  R.  Co.  104  Fed.  399,  denying  that  statute 
of  uses  renders  conveyance  from  equitable  owner  necessary  to  pass  title,  when  legal 
title  in  another  as  trustee;  Ross  v,  Ross.  Rap.  Jud.  Quebec  2  ('.  S.  21,  holdinj: 
\  bequest  in  following  words  "I  hereby  will  and  bequeath  all  my  property,  asaet-. 
or  means  of  any  kind  to  my  brother  Frank  who  will  use  one  half  of  them  for 
public  Protestant  charities  in  Quebec  and  Carluke,  say  Protestant  Hospital 
Home,  French  Canadian  Mission  and  amongst  poor  relatives  as  he  may  judg" 
best,"  is  not  void  for  uncertainty. 

Disapproved  in  eifect  in  Harrington  v.  Pier,  105  Wis.  519,  50  L.  R.  A.  321,  76 
Am.  St.  Rep.  922,  82  N.  W.  346,  upholding  bequest  to  trustees  to  expend  proceeds 
in  temperance  work;  Hoeffer  v.  Clogan,  171  III.  471,  40  L.  R.  A.  732,  63  Am. 
St.  Rep.  24],  49  N.  £.  527,  upholding  devise  to  church  in  trust,  proceeds  to  be 
expended  for  masses. 

Oltts  M  mSected  by  dlacretloB  of  tpiatec. 

Cited  in  Spalding  v.  St.  Joseph's  Industrial  School,  107  Ky.  403.  54  S.  W.  200, 
h<dding  devise  to  brother  for  charitable  objects,  to  be  "expended  aeeordlag  to  his 

discretion,"  void;  Wheelock  t.  .\mertcan  Tmct  Soc.  109  Mirh.  144,  63  Am.  St. 
llep.  578,  C6  N,  W.  955,  holding  devise  to  executors  in  trust  for  benefit  of  such 
"worthy  poor  girls  as  they  select"'  void;  Butler  v.  Parochial  Fund,  92  Hon,  99, 
3il  N.  Y.  Supp.  ii<i2.  holding  bequest  in  trust  for  "support  of  clergyman,  and  such 
other  church  purposes  as  trustee  thinks  advisable,"  void:  People  v.  Powers,  147 
N.  V.  109,  35  L.  R.  A.  o04.  41  N.  E.  432,  holding  trust  to  be  disposed  among 
"charitable  institutions  as  trustee  may  select"  void;  Johnson  v.  J<diBB0n,  92 
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Tmm.  509,  22  L.  R.  A.  181,  footnote  p.  179,  36  Am.  St.  Rep.  104,  23  B.  W.  114, 
holding  dBvis»  to  trustees  for  diarity,  "preference  to  those  of  educational  na- 
tore,"  too  indefinite;  Kemp  t.  Kenp,  36  Miec  88,  72  K.  T.  Supp.  617,  holding 
power  ot  appointment,  left  to  dieeretiott  oS  done^  vnenioTeeable. 

Cited  in  footnotea  to  Crersr  v.  Willianw,  21  L.  R.  A.  464,  which  holds  arbitrary 
powers  not  given  trustees  of  i^arity  by  authority  to  set  aside  amount  of  income 
to  pay  expenses;  People  v.  Powers,  36  L.  B.  A.  502,  which  holds  void  for  indefi- 
niteness,  trust  to  dispose  of  property  among  charitable  and  benevolent  institutions 
as  trustee  shall  choose;  Thompson  v.  Brown,  62  L.  R.  A.  308,  holding  devise  of 
fund  to  be  distrfliuted  by  executor  "to  poor,"  in  his  discretion,  valid. 

Distinguished  in  Be  Pericins,  68  Misc.  268,  124  N.  Y.  Supp.  908,  holding  that 
betiueat  of  remainder  of  personalty  to  be  disposed  of  by  two  persons  named  there- 
in, "aa  they  thinlc  belt,  we  having  advised  with  them  tiiereof"  passed  remainder 
to  legatees  absolutely. 

Disapproved  in  effect  in  St.  James  Orphan  Asylum  v.  Shelly,  60  HA.  800,  83 
Am.  St.  Bep.  553,  84  N.  W.  273,  upholding  devise  of  property  to  trustee  in  trust, 
to  apply  income  "to  some  charity  according  to  his  judgment." 
H«thf»d  ot  oonatnilnv  will.  ' 

Cited  in  Eldred  t.  Meeic,  183  III.  38,  75  Am.  St.  Bep.  86,  65  N.  K.  536,  hold- 
ing testator's  intention  determined  by  considering  will  in  entirety,  not  portion  by 
portion;  Be  Hammimd,  74  App.  Div.  650,  77  N.  Y.  Supp.  783;  Herzog  v.  Title 
Guarantee  &  T.  Co.  177  N.  Y.  92,  69  N.  E.  283 ;  Karstens  v.  Karstens,  29  App.  Div. 
236,  51  N.  Y.  Supp.  796, — holding  court  will  reconstruct  will  to  determine  testa- 
tor's intention,  not  to  devise  new  scheme;  R«  Van  Home,  26  Misc.  392,  55  N.  Y. 
Supp.  651,  and  Starr  v.  Starr,  132  N.  Y.  158,  30  N.  E.  384,  upholding  authority  of 
courts  to  transport  or  reject  words  to  determine  testator's  intention;  Re  Whiting, 
33  Mise.  277,  68  N.  Y.  Supp.  733,  holding  failure  to  dispose  of  residue  no  bar  to 
taking  general  legatee,  will  disclosing  such  intention;  Maries  v.  Halligan,  61 
App.  Div.  181,  70  N.  Y.  Supp.  444,  holding  void  and  valid  parts  of  will  may  be 
considered  to  determine  character  of  estate  given  to  child;  Chileott  v.  Hart,  23 
Colo.  48,  35  Ia  R.  A.  47,  46  Pae.  391,  holding  valid  provisions  of  will  upheld,  if 
separable  from  void  directions  as  to  distribution  of  income;  Tilley  v.  Ellis,  119 
N.  C.  246,  26  S.  E.  29  (dissenting  opinion),  majority  holding  refusal  to  submit 
to  jury  question  aa  to  which  church  testator  Intended  to  devise  property,  error; 
Eidt  T.  Eidt,  142  App.  Div.  737,  127  K.  Y.  Supp.  6S0,  holding  that  rule  permit- 
ting moulding  of  words  to  ascertain  testator's  intent  does  not  permit  con- 
struetion  of  disposition  in  way  not  reasonably  justified  by  will;  Starr  v.  Starr, 
132  N.  T.  158,  30  N.  E.  384,  holding  in  construing  will  courts  may  tranipose, 
reject  or  supply  words,  so  that  it  will  express  intention  of  testator;  Leggett  v. 
Stevens,  186  N.  Y.  77,  77  N.  E.  874;  Simpson  v.  Trust  Co.  of  America,  129  App. 
Div.  203,  113  N.  Y.  Supp,  370;  Stebbens  v.  Turner,  55  Misc.  591,  105  N.  Y. 
Supp.  945;  Re  Pearce.  53  Misc.  220,  104  N.  Y.  Supp.  469,— holding  duty  of  court 
is  to  interpret  and  not  to  construct  a  will;  Catt  v.  Catt,  118  App.  Div.  750,  103 
N.  Y.  Supp.  740,  as  to  invalid  provisions  of  will  being  resorted  to  in  order  to 
determine  intention  of  testator;  Re  McCoy,  51  Misc.  445,  101  N.  Y.  Supp.  539; 
Re  Gilman,  65  Misc.  411,  121  N.  Y.  Supp.  909;  Re  Poppleton,  34  Utah,  295,  131 
Am.  St.  Rep.  842,  97  Pac.  138;  Schell  v.  Carpenter,  50  Misc.  408,  100  N.  Y. 
Supp.  654, — holding  intention  paramount  rule  of  construction;  Re  Filsbttiy,  60 
Misc.  370,  90  N.  Y.  Supp.  62,  as  to  construction  to  be  gfven  will. 

Cited  in  note  (106  Aia.  St.  Rq>.  509)  on  necessify  for  all  parts  of  will  to  ba 
considered. 
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Told  pArta  ot  will  wtm  &Seetitis  valid. 

Cited  in  Becker  v.  Becker,  13  App.  Div.  345,  43  N.  Y.  Supp.  17,  apholding  part 
of  truet  as  to  euj^rt  of  'children  as  separable  from  part  contravening  power  of 
alienation;  Be  Fair,  132  CaL  &41,  84  Am.  St.  Bep.  70,  60  Pac  442,  holding  invalid 
trust  to  convey  vitiates  valid  toust  for  children ;  Dresser  v.  Travis,  39  Misc.  362, 
70  N.  Y.  Supp.  924,  holding  trust  to  divide  income  among  children  for  lif^  insepa- 
rable from  illegal  provision  for  accumulation,  void;  Lawrence  t.  Smith,  163  111. 
164,  45  N.  £.  259,  and  Brandt  v.  Brandt,  13  Misc.  434,  34  N.  Y.  Supp.  684,  holding 
failure  of  main  provision  of  will  under  statute  against  perpetuities  invalidates 
depondent  portions;  Lyons  v.  Bradley,  168  Ala.  522,  53  So.  244,  to  the  point 
that  where  several  trusts  are  created  which  are  independent  of  each  other,  the 
illegal  may  be  cut  off  and  legal  ones  permitted  to  stand;  Reid  v.  Voorbees,  216 
111.  247,  74  N.  K  804,  3  A.  &  E.  Ann.  Cas.  946,  holding  where  «  general  scheme 
for  the  division  of  testator's  property  was  set  aside  because  part  thereof  offended 
the  rule  against  perpetuities  the  rejection  of  the  provisions  of  the  will  consti- 
tuting such  scheme  did  not  require  other  valid,  independent  requests  to  be  set 
aside;  White  v.  Allen,  76  Conn.  190,  56  Atl.  519;  Phillips  v.  Heldt,  33  Ind.  App. 
399,  71  K.  E.  520;  Sheppard  v.  Fisher,  206  Mo.  247,  103  S.  W.  989;  Walter  v. 
Walter,  60  Misc.  390,  113  N.  Y.  Supp.  465;  Re  Dewitt,  113  App.  Div.  792,  99 
X.  Y.  Supp.  415;  Rong  v.  Haller,  109  Minn.  198,  26  L.R.A.(N.S.)  829.  123  N. 
W.  471, — holding  where  a  legal  and  illegal  trust  are  created  by  will,  and  so  con- 
nected aa  to  constitute  one  general  scheme,  so  tiiat  it  must  fail  if  the  one  be 
retained  and  other  rejected,  the  legal  trust  falls  with  illegal  one. 

Cited  in  notes  (64  Am.  St.  Rep.  640)  on  severability  of  perpetuities  and  for- 
bidden trusts;  (120  Am.  St.  Rep.  740)  on  entire  invalidity  of  will  partially 
void. 

Distinguished  in  Brown  v.  Richter,  76  Hun,  472,  27  N.  Y.  Supp.  1094,  upholdii^ 
trust  during  lives  of  children,  although  remainder  over  void. 
Suvcnslom  ot  power  mt  BllCBatlOB. 

Cited  in  Ae  WUliams,  1  Mis&  444.  1  Power,  418,  23  N.  Y.  Supp.  ISO,  holding 
will  bequeathing  property  to  church  conference  in  trust  to  pay  inoonw  iat  Bup- 
port  of  diurch  void  as  suspending  power  of  alienation;  Danforth  v.  Oshkorii,  119 
Wis.  305,  07  N.  W.  258  (dissenting  opinion),  majority  sustaining  grant  of  land 
to  city  to  be  perpetually  used  for  library  site,  subject  to  revert  when  not  so 
used;  Casgrain  v.  Parkinson,  134  Mich.  433,  104  Am.  St  Rep.  610,  06  K.  W. 
filO,  holding  real  estate  conveyed  to  a  trustee  under  a  trust  void  as  to  perpe- 
tuify  on  death  of  grantor  was  subject  to  disposition  as  intestate  estate;  St. 
John  V.  Andrews  Institute,  191  K  Y.  267.  83  N.  E.  981.  14  A.  &  E.  Ann.  Cas. 
708,  holding  property  may  be  given  by  a  will  to  a  corporation  to  be  formed 
after  testator's  death,  if  it  is  there  provided  that  the  corporation  be  formed 
and  the  property  not  within  the  lives  of  two  persons,  or  life  of  survivor  in  being 
when  will  was  executed ;  Gueutal  v.  Gueutal,  113  App.  Div.  313.  98  N.  T.  Snpp. 
1002,  holding  trust  having  no  dxed  limit  of  duration  void;  St.  John  v.  Andrews 
Institute,  117  App.  Div.  71S,  102  N.  Y.  Supp.  808.  as  to  rule  of  perpetuities 
under  laws  ot  1893  aa  r^ards  gifts  to  charitable  uses. 
PcKMentlmrr  mm  eharltabte  iBBtitation. 

Cited  in  SUte  v.  Laramie  County,  8  Wyo.  130,  65  Pac  4S1.  holding  pcnit«ft> 
tiary  included  among  "charitable  institutions"  exempt  fr<nn  special  taxatjiw, 
Aotioa  la  e«Bl«r  «o  eaastra*  wUI. 

Cited  in  Endiess  v.  Willey,  52  Mise.  393,  102  N.  T.  Sapp.  71,  as  to  who  mmf 
bring  equitable  action  to  construe  will. 
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C«BTe7«BC«  kr  tniBtee. 

Cited  in  DaTidson  v.  Mantor,  46  Wash.  fl02,  89  Fae.  167,  holding  where  tnutee 
it  clothed  with  l^al  title  and  not  rei  trained  1^  ternu  of  tnut  a  conTeyanee 
by  him  carries  the  tegal  title. 
1V«Bt  or  penmitBl  sit* 

Cited  in  Appleby  v.  Appleby,  100  Minn.  43S,  10  L.RJl.(N.S.)  601,  117  Am. 
St.  Rep.  709,  111  N.  W.  305,  10  A.  &  E.  Ann.  Cas.  563,  holding  gift  for  manifest 
purpose  of  keeping  up  a  homestead  for  surviving  husband  who  was  to  be  life 
tenant  eonld  not  be  treated  as  personal  gift  to  him. 
Cli«vlt««le  tnat. 

Cited  in  Re  Kavanaugh,  143  Wis.  106,  28  L.R.A.(N.S.)  477,  126  N.'  W.  672 
(dissenting  opinion),  as  to  charitable  trust  incapable  of  being  enforced  being 


14  Lu  R.  A.  62,  ite  THOMFSOK,  127  N.  Y.  463,  28  N.  E.  389. 
Proof  of  mMrare  of  Jamag— . 

Cited  in  Latimer  t.  Burrows,  163  N.  Y.  9,  67  N.  E.  9S,  holding  evidence  that 

defaulting  vendor  resold  undelivered  lumber  at  contract  price  inadmissible;  Bull 
V.  Bath  Iron  Works,  75  App.  Div.  386,  78  N.  Y.  Supp.  181,  holding  proof  that 
vessel  failed  to  obtain  time  charter  objectionable  as  involving  comparison  in 
value  with  others;  The  Oceanica,  166  Fed.  308,  holding  purchase  price  of  an 
article  is  incompetent  to  prove  value  of  another  article  sJthough  other  article  is 
similar. 

—  Pov  proper<r  eondemaod. 

Cited  in  San  Luis  Obispo  v.  Brizzolara,  100  Cal.  436,  34  Pac.  1083,  holding 
report  of  commissioners  showing  payments  for  other  land  taken  inadmissible 
as  to  value  of  property  condemned;  Re  New  York,  142  App.  Div.  667,  127  N.  Y. 
Supp.  370,  holding  that  in  condemnation  proceedings  one  may  not  establish 
value  of  his  land  by  showing  what  was  paid  for  another  parcel  similarly  situated; 
Simons  v.  Mason  City  &  Ft  B.  R.  Co.  128  Iowa,  151,  103  N.  W.  129;  Man- 
hattan R.  Co.  T.  Stuyvesant,  126  App.  Div.  850,  111  N.  Y.  Sttpp.  222;  Or^on 
R.  k  Nav.  Co.  V.  Eastlaek,  S4  Or.  202,  102  Pac.  1011,~holding  evidence  of  what 
party  seeking  condemnation  paid  for  other  proper^  for  use  in  same  enterprise, 
incompetent. 

Distinguished  in  Langdon  v.  New  York,  133  N.  Y.  639,  4  Silv.  St.  App.  283, 
31  N.  E.  98,  holding  evidence  admissible  as  to  prioe  paid  by  city  ftn:  other  prop- 
erty of  same  character. 

Disapproved  in  effect  in  Markowitz  v.  Kansas  City,  125  Mo.  490,  46  Am.  St. 
Bep.  498,  28  8.  W.  642,  admitting  evidence  as  to  sales  of  similar  property  in 
vicinity,  showing  value  of  lots  prior  to  grading  street. 
 For  constraotlom  of  railroads. 

Followed  in  Colton  v.  New  York  Elev.  R.  Co.  7  Misc.  627,  28  N.  Y.  Supp. 
149,  denying  admissibility  of  evidraco  as  to  rentals  and  sales  of  other  property 
than  that  in  suit. 

Cited  in  Lyons  v.  New  York  Elev.  R.  Co.  26  App.  Div.  59,  49  N.  Y.  Supp.  010, 
and  Douglas  v.  New  York  Elev.  R.  Co.  14  App.  Div.  472,  43  N.  Y.  Supp.  847, 
denying  admissibility  of  evidence'  as  to  sums  paid  for  other  property  as  showing 
measure  of  damages  for  erection  of  elevated  line;  Hart  v.  Brooklyn  Elev.  R. 
Co.  89  Bun,  83,  35  N.  Y.  Supp.  41,  and  Jamieson  v.  Kings  County  Elev.  R.  Ca 
147  N.  Y.  325,  41  N.  £.  693,  holding  difference  in  rental  value  improper  measure 
of  dsjnages  for  construction  of  elevated  road;  Robinson  v.  New  York  Elev. 
B.  Co.  17S  N.  Y.  222,  07  N.  E.  431,  holding  evidence  of  sales  and  rentals  of 
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other  pieces  of  property  inadmissible  in  trial  for  damages;  Odell  v.  Metropolitan 
Elev.  R.  Co.  3  Misc.  337,  22  N.  ¥.  Supp.  737,  raising,  without  dedding,  admis- 
sibility of  evidence  as  to  differeuoe  in  rental  value  before  and  after  erectioa 
of  road;  Rourke  v.  Holmes  Street  R.  Co.  221  Mo.  63,  133  Am.  St.  Rep.  468,  119 
S.  W.  1094,  holding  in  action  for  damages  for  construction  of  an  elevated  atreet 
railroad,  evidence  of  rentals  of  other  property  situate  on  another  street  a  block 
from  that  of  plaintiff's,  inadmissible. 

Cited  in  footnotes  to  Hine  T.  Manhattan  R.  Ca  16  L.  B.  A.  691,  which  holds 
private  offers  of  third  persons  inadmissible  to  ^ow  value;  Fwria  Gaslight  A 
Coke  Co.  V.  Peoria  Terminal  R.  Co.  21  L.  R.  A.  373,  which  holds  prices  paid  to 
other  owners  for  right  of  way  inccanpetent  to  show  value. 

Cited  in  note  (26  L.  R.  A.  385)  on  power  of  appellate  court  to  interfere  with 
verdict  for  excessive  damages. 

Rlsht  of  commlaattnien  to  relT  <>■  tkslr  own  vlcwa. 

Cited  in  Syncuse  v.  Stacey,  45  App.  Div.  260,  61  N.  Y.  Supp.  166,  upholding 
right  of  c<nnmis8ioners  to  rely  on  their  own  judgment  as  to  value  of  pr<^- 
erty,  disregarding  opinions  of  experts. 

14  I..  R.  A.  66,  BOIES  v.  BENHAM.  127  K.  Y.  620,  40  N.  Y.  &  R.  4S1,  28  N. 

E.  657. 
Priority  of  llena. 

Cited  in  Kennedy  v.  Babcock,  19  Misc.  91,  43  K.  Y.  Supp.  832,  holding  equita- 
ble lien  created  by  execution  of  deed  continues,  till  mortgage  taken  back,  sn- 
perioT  to  lien  of  prior  mor^pi^  executed  after  deed;  Schmertx  v.  Hammond>  47 
W.  Va.  547,  35  8.  E.  946,  holding  defective  trust  deed  given  as  security  creates 

equitable  lien;  Collier  t.  Miller,  62  Hun,  107,  16  N.  Y.  Supp.  633  (dissenting 
opinion),  majority  upholding  agreement  as  to  priority  of  synchronous  mortgages; 
Kimble  v.  Wotring,  48  W.  Va.  423,  37  S.  E.  606,  subrogating  vendee  to  rights  of 
lienor,  having  paid  Hen  as  part  consideration  for  fraudulent  deed,  subsequently 
set  aside. 

Cited  in  note  (40  L.R.A.<N.S.)  277)  on  priority  as  between  mortgage  to 
vendor  and  simultaneous  or  prior  mortgage  to  third  person. 

14  L.  R.  A.  69,  HULBERT  v.  CLARK,  128  N.  Y.  296,  28  N.  R  638. 
statute  of  llmltallons  aa  mffectlav  obllsmtlon. 

Cited  in  Spicer  v.  Raplee,  4  App.  Div.  478,  38  N.  Y.  Supp.  806,  holding  statute 
of  limitations  acts  upon  remedy,  leaving  obligation  unimpaired;  Maxwell  v. 
Cottle,  72  Hun,  533,  25  M.  Y.  Supp.  635,  holding  attorney's  lien  on  cUent^s 
funds  in  his  hands  not  barred  by  statute  of  limitations;  Drake  v.  Wetmore,  117 
Hun,  80,  21  N.  Y.  Supp.  1117,  upholding  right  of  holder  of  matured  note  to 
enforce  claim  against  dividend  applicable  thereto,  though  action  on  note  barred 
1^  statute;  Brackenbridge  v.  Oummings,  18  Pa.  F^nper.  CL  70,  and  INnniny  t. 
Gavin,  4  App.  Div.  300,  39  N.  Y.  Supp.  485,  upholding  statute  as  defense  to  ac- 
tion upon  covenant  in  mortgage  to  pny  balance  of  debt,  although  remedy  on 
note  barred;  Simonson  v.  Nafis,  36  App.  Div.  474,  55  N.  Y.  Supp.  449,  denying 
that  statute  operates  against  right  to  foreclose  mortgage  during  absence  of 
mortgagor  from  state;  Adams  v.  Fassett,  73  Hun,  432,  26  N.  Y.  Supp.  447,  hold- 
ing statute  of  limitations  b^an  to  operate  at  last  payment  of  interest  on  notes; 
Nehasane  Park  Asso.  v.  Uoyd.  167  N.  Y.  438,  69  E.  741,  holding  Laws  1SS5. 
chap.  448,  as  to  conclusiveness  of  tax  sales.  mu»t  be  pleaded  when  relied  on  an 
statute  of  limitations;  Re  Moench,  39  Misc.  4^,  80  Y.  Supp.  222,  holding 
that  Iaws  1899,  chap.  737,  against  limitations  as  defense  to  transfer  tax  applies 
to  claim  for  tax  arising  In  1893  and  enforced  in  1903;  R»  Outtroff,  39  IGac 
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484,  80  m.  T.  Snpp.  219,  holding  that  judgment  barred  by  statute  cannot  be  re- 
vived by  amendment;  Ginaehle  t.  Boewberg,  83  App.  Dir.  342,  82  N.  V.  Supp. 
388,  holding  right  of  action  fw  injnriei  from  defective  appliances  dependent 
upon  service  of  notice  of  accident;  Piper  v.  Hayward,  71  Miac.  43,  127  N.  Y. 
Supp.  240,  holding  that  lien  on  property  as  security  for  debt,  is  not  impaired, 
by  fact  that  remedy  at  law  for  recovery  of  debt  is  barred;  Green  v,  Frick,  25 
^.  D.  344,  126  W.  679,  holding  that  foreclosure  of  mortgage  ia  not  barred  by 
running  of  statute  against  indebtedneea;  Hebum  v.  Beynolds,  73  Misc.  77,  132 
N.  Y.  Supp.  460,  to  the  point  that  mortgage  may  u«  foreclosed  although  notes 
representing  debt  are  outlawed;  Brooklyn  Bank  v.  Barnaby,  107  N.  Y.  226,  27 
LJLA.  (NJS.)  862«  90  K.  £.  834,  as  to  effect  of  statute  of  limitations  on  debt  on 
security;  People  ez  rel.  Eckerson  v.  Board  of  Edu.  128  App.  Dir.  421,  110  N.  Y. 
Supp.  789,  holding  removal  of  bar  of  statute  not  taking  property  without  due 
proeeu  of  law;  Leask  v.  Hoagland.  64  Miac.  168,  118  N.  Y.  Supp.  1055,  holding 
statute  of  limitations  bars  remedy  only  and  affords  no  presumption  of  payment 
of  demand;  Lightfoot  v.  Davis,  198  N.  Y.  264,  29  L.R.A.(N.S.)  122,  139  Am.  St. 
Rep.  817,  91  N.  E.  582,  19  Ann.  Cas.  747,  as  to  statute  of  limitations  merely 
'icting  upon  remedy;  House  v.  Car,  185  N.  Y.  458,  0  L.R.A.(N.S.)  513,  113  Am. 
St.  Kep.  936,  78  N.  £.  171,  7  A.  &  E.  Ann.  Cas.  185,  holding  equity  will  not  re- 
strain a  sale  under  a  power  of  sale  in  a  mortgage  although  limitations  have  run 
against  the  mortgage;  Gieenley  v.  Greenley,  114  App.  Div.  643,  100  K.  Y.  Supp. 
114,  holding  where  as  consideration  for  a  deed,  the  grantee  pr<xnised  to  pay  cer- 
tain notes  of  grantor,  an  action  by  the  holder  of  tbe  notes  against  grantee  was 
not  barred  merely  because  statute  of  limitations  had  run  against  notes;  People 
ex  rel.  Atty.  Gen.  v.  Michigan  C.  R.  Co.  146  Mich.  148,  108  N.  W.  772,  holding 
where  contract  between  railroad  company  and  state  provided  for  a  lien  for  taxes 
an  action  might  be  brought  to  collect  taxes  within  time  which  an  action  could  be 
brought  to  foreclose  mortgage  although  action  on  contract  was  barred;  Bur- 
stein  y.  Levy,  49  Misc.  470,  98  N.  Y.  Supp.  853,  holding  twenty  year  llmita- 
ti<m  applies  to  action  on  instrument  under  seal;  Be  Pirie,  198  N.  Y.  216,  91  N.,  £. 
587,  holding  mere  attachment  of  a  seal  to  a  promissory  note  does  not  make 
it  a  sealed  instrument  and  the  six  years  statute  of  limitations  applies  thereto. 

Cited  in  notes  (21  L.  R.  A.  563)  on  effect  of  statutory  bar  of  principal  debt 
on  right  to  foreclose  mortgage  or  deed  of  trust  concerning  same;  (45  L.  R.  A. 
013)  on  vested  right  in  defense  of  statute  of  limitations;  (96  Am.  St.  Bep. 
*t64)  on  effect  of  bar  of  statute  of  limitations. 

Distinguished  in  JZe  Stalker,  123  Fed.  986,  holding  decision  against  preference 
for  local  assessmoits  not  affected  by  subsequent  statute  agunst  limitations  as  de- 
fense. 

Pr«Biimpttan  of  psymMt* 

Cited  in  People  v.  Freeman,  110  App.  Div.  008,  97  N.  Y.  Supp.  343,  holding 
the  presumption  of  payment  arising  from  lapse  of  time  is  rebuttable. 

14  L.  R.  A.  62,  STATE,  NORTH  ORANGE  BAPTIST  CHURCH,  FBOSECUTOR, 

V.  OBANGE,  64  N.  J.  L.  Ill,  22  AU.  1004. 
Briber r  by  arift  to  pnbUe. 

Cited  in  Barr  v.  New  Brunswick,  67  Fed.  403,  denying  that  promise  ol. 
railroad  company  to  pay  expense  for  opening  street  without  repayment,  invali- 
dates action  of  council  in  proceedings  to  open  such  street;  Illinois  C.  R.  Co.  v. 
Swalm,  83  Miss.  639,  3S  So.  147,  holding  a  judf^nent  of  a  county  board  of 
supervisors  for  laying  out  a  public  road  ia  not  rendered  void  by  a  proviso  therein 
that  the  petitioners  pay  all  expenses  of  laying  out  road  and  maintaining  it  for 
three  years;  Electric  Plaster  Co.  v.  Blue  Bapids  City  Twp.  77  Kan.  S86,  90  Pac. 
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68,  holding  agreement  between  owners  of  mills  operated  by  water  power  nd 
<^cers  of  a  township  that  if  township  bonds  should  be  voted  by  the  electors 
and  proceeds  thereof  used  in  rebailding  an  important  highway,  convenient  for 
pnblii^  and  which  would  restore  water  power  to  mill  ownen,  the  mill  dam 
ownera  woald  pay  an  amount  equal  to  interest  on  bonds  for  ten  years,  not 
■gwinat  public  policy. 

Cited  fn  footnotes  to  Ayres  Moan,  16  L.  R.  A.  501,  which  holds  donaUon  to 
secure  location  of  county  seat,  bribery;  Lund  v.  Chippewa  County,  34  L.  R.  A. 
131,  which  sustains  donation  by  county  to  secure  site  for  state  institution  for 
feeble-minded;  Doane  v.  Chicago  City  B.  Co.  35  L.  R.  A.  588,  which  holds 
purchase  for  special  consideration  of  abutter's  consent  to  laying  of  street  rail- 
way ill^l. 

Distinguished  in  Black  v.  Atlantic  Coimty.  80  X.  J.  L.  33,  76  AtL  330,  hold- 
ing that  board  of  chosen  free-holders,  appointed  tinder  statute  have  no  power 
to  contract  for  improvement  of  highway  upon  which  troUey  line  is  opersted 
provided  trolley  line  will  bear  part  of  expense. 
BeqalrcmeBta  mm  to          of  BuKllak. 

Approved  in  Rasmus  sen  v.  Baker,  7  Wyo.  144,  38  L.  B.  A.  780,  footnote  p. 
773,  60  Pac.  819,  holding  provision  requiring  ability  to  read  Constitutim  as 
qualification  of  elector  means  to  read  in  English. 

Cited  In  State,  City  Publishing  Co.,  Prosecutor,  ▼.  Jersij  City,  S4  N.  J.  L. 
438,  24  Atl.  671,  holding  that  where  statute  directs  publication  of  notice  it  will 
be  presumed  that  language  generally  spoken  in  state  le  to  be  used;  Conners  v. 
Lowell,  200  Mass.  110,  96  N.  E.  412,  Ann.  Cas.  1912  B,  627,  holding  that  publica- 
tion of  tax  sale  required  by  statute,  in  English  language  in  newspaper  in  that 
language  renders  sale  invalid. 

Cited  in  footnote  to  State  «c  rel.  Goebel  v.  Chamberlain,  40  L.  R.  A.  843,  which 
denies  Talidity  of  publicati«i  of  delinquent  tax  list  in  English  in  newspaper 
otherwise  printed  in  Grermau. 

Distinguished  in  Tappan  v.  Dayton,  51  N.  J.  Eq.  268,  28  Atl.  1,  holding  notice 
of  administrator's  sale,  published  in  German  paper,  must  be  In  English. 
Jwdtelal  iravTer  oT«r  enlnent  doniKlB. 

Cited  in  note  (22  LJLA.(N.8.}  13,  82,  88,  86)  on  Judicial  power  over  eminent 


14  L  R.  A.  65,  FERGUSON  t.  MoBEAN,  01  Cal.  63,  27  Pac  518. 
CoBtimet  mm  affeetlnv  lIceMse. 

Cited  in  footnote  to  Bruley  v.  Garvin,  48  L.  R.  A.  839,  which  holds  license  fa 
cut  timber  revoked  pro  tanto  by  written  contract  for  sale  of  undivided  interast 
to  another. 

Privileged  eonmanlCAtloikS. 

Cited  in  Phillips  v.  Chase,  201  Mass.  449,  131  Am.  St.  Rep.  406,  87  N.- E.  755, 
holding  objection  that  communication  to  attorney  is  privileged  may  be  impliedly 
waived  by  client. 

Cited  in  footnote  to  Koeber  v.  Somers,  58  L.  R.  A.  518,  which  holds  conversa- 
tion authorizing  attorney  to  compromise  action  not  privil^ed. 

Cited  in  notes  (67  L.R.A.  924)  on  admissibility  of  communications  to  per- 
sons serving  in  judicial  capacity;  (66  Am.  St.  Rep.  826)  on  attorneys  as  wit- 
nesses. 

UsUlItr  of  vmdiscloaed  prlMetpal. 

Cited  in  McKee  t.  Cunningham,  2  Cat  App.  688,  84  Pae.  260;  Bergtbiddt 
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POTter  Broa.  Ca  114  Cal.  689.  40  ^e.  738,—boldiDg  There  one  sella  goods  to 
'  agent  sappoeing  him  to  be  prinoipal  be  may,  upon  diacovering  him  to  be  agen^ 
reiort  to  principal  for  payment. 

14  U  R.  A.  69,  DAILEY  t.  NEW  HAVEN,  60  Conn.  314,  22  Atl.  945. 


Cited  in  Crofut  v.  Danbury,  65  Conn.  300,  32  AU.  365,  holding  city  without 
power  to  appropriate  fundi  as  rewards  for  conviction  of  incendiaries;  Fair 
Haven  A  W.  R.  Ca  t.  New  Haven.  77  Conn.  497,  69  Atl.  737,  holding  they  are 
only  such  powers  as  have  been  conferred  upon  it  expressly  or  by  necessary  im- 


—  To  Mt  M  trastM. 

Cited  in  New  Haven  v.  New  Haven  &  D,  R.  Co.  62  Conn.  258,  18  L.  R.  A.  259, 
footnote  p.  266,  25  Atl.  316,  denying  dty's  authority  to  enter  into  contract  with 
railroad  company  for  protection  of  private  owners;  Burr  Boston,  208  Mass. 
538,  34  L.R.A.(N.8.)  144,  95  N.  E.  208,  holding  that  devise  of  property  to 
municipal  corporation  in  trust  to  devote  income  to  maintenance  of  parks  ii». 
valid  charitable  gift^ 

Cited  in  footnotes  to  Maysville  v.  Wood,  39  L.  R.  A.  93,  which  denies  right  of 
city  to  hold  title  as  trustee  of  land  dedicated  for  church  lot;  Clayton  v.  Hal- 
lett,  69  L.  R  A.  407,  which  sustains  city's  power  to  take  property  in  trust  for 
education  of  poor  white  male  orphans. 

Cited  in  note  (16  L.  R.  A.  695)  on  authority  of  legislature  to  remove  munici- 
pality from  trusteeship. 

InJoBctlon  nK«li»t  pawayg  of  ordlnanoe. 

Cited  in  Smith  v.  Buffalo,  61  Misc.  218,  99  N.  Y.  Supp.  986,  holding  injunc- 
tion should  not  issue  to  prevent  mayor  of  a  city  from  approving  a  franchise  al- 
leged to  have  been  granted  by  common  council  without  complying  wiUi  certain 
formalitiea  required  by  law,  there  being  no  showing  that  he  intended  to  approve 
it 

Cited  in  notes  (13  L.  B.  A.  846)  on  injunction  to  prevent  passage  of  municipal 
ordinance. 

BSeet  of  refnMl  to  mee«»«  trmmU 

Cited  in  Stote  v.  Blake,  69  Conn.  70,  36  AU.  1019,  holding  refusal  of  state  t« 
accept  trust  bars  injunctiMi  against  payment  to  substituted  legatees. 
Jwtedtetlom  of  c«attr  ud  snvertor  eoarto. 

(Mted  Id  Union  Transp.  Co.  t.  Atssett,  118  Cal.  610,  60  Pae.  764,  holding  equl^ 
cannot  interfere  with  harbor  oommisrioners  as  to  relation  of  vessels  in  dock; 
Hall  V.  Pierson,  63  Conn.  350,  28  Atl.  544,  holding  probate  court  baa  concurrent 
equitobte  jurisdiction  with  superior  court  over  dower ;  Lackland  v.  Walker, 
151  Mo.  249,  62  S.  W.  414,  holding  equity  will  remedy  defecte  in  administration 
«f  diaritable  trusts,  ftdlowing  purpose  of  dcnor  as  nearly  as  possible;  Wood- 
raff  T.  Harsh,  63  Conn.  136,  38  Am.  St.  Rep.  346,  26  Atl.  846,  raising,  without 
deciding,  as  to  power  of  superior  eourt  to  deal  with  duritoble  trusts. 

—  To  BplMlBt  trut««. 

Cited  in  Mack's  Appeal,  71  Conn.  135,  41  Atl.  242,  upholding  power  of  pro- 
bate eourt  to  appoint  another  trustee,  one  nuned  in  will  refusing  to  act;  Conk- 
tin  V.  Davis,  63  Conn.  383,  28  Atl.  637,  holding  equity  will  appoint  trustee,  if 
church  deacons  without  power  to  accept  gift  to  poor;  Re  John,  30  Or.  523, 
36  U  R.  A.  253,  47  Pac.  341,  holding  equity  will  preserve  trust,  person  author- 
ised to  name  truatee  failing  to  act. 
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Distinguished  in  Yale  Collie's  Appeal,  67  Conn.  243,  34  AU.  1036,  deDyiog 
that  refusal  of  state  to  accept  trust  allows  probate  oourt  to  appoint  trustee,  iriU  1 
otherwise  disposing  of  unaccepted  bequests;  £liot'B  Appeal,  74  Conn.  S98,  SI 
Atl.  658,  sustaining  gift  to  society  made  competent  by  statute  to  act  u  trustee. 
v»iidi«r  of  sifts. 

Cited  in  Re  John,  30  Or.  520,  36  L.  R.  A.  251,  47  Pac.  341,  denying  that  pro- 
vision by  law  for  support  of  schools  invalidates  bequest  in  trust  for  same  pur- 
pose; Strong's  Appciil,  08  Conn.  531,  37  Atl.  396,  holding  bequest  for  relief  of 
poor,  although  benefiting  taxpayers,  "works  no  change  in  its  charitable  nature; 
Duggan  T.  Slocum,  83  Fed.  24(i,  denying  that  failure  of  testator  to  proride  an- 
other trustee  to  act  upon  death  of  one  named  invalidates  gift. 

Cited  in  note  {14  L.R.A.(N.S.}  109,  112)  on  enforcement  aS  general  bequest 
for  eharity  or  religion. 

14  L.  R.  A.  75,  WESTERN  MARYLAND  R.  CO.  r.  HEROLD.  74  Md.  510,  2£ 

Atl.  323. 

COBtrlbatory  ncKllvemee  mm  qaeation  of  Imw. 

Cited  in  Jones  t.  Baltimore  &  O.  R.  Co.  21  D.  C.  359,  holding  aet  of  jump- 
ing from  car  moving  at  low  speed  not  contributory  negligence,  aa  matter  of  law ; 
United  R.  ft  Electric  Co.  v.  Weir,  102  Md.  290,  62  Att.  688;  United  R.  ft  £tee- 
trie  Co.  V.  Rosik,  107  Md.  146,  68  Atl.  611,— holding  same. 

Cited  in  notes  (22  L.R.A.(N.S.}  756)  on  negligence  of  passenger  in  getting 
on  or  off  moving  train;   (33  L.R.A.(N.S.)  685)  on  ctmtributory  oegligeoee  of 
intending  passenger  entering  car  prematurely;  (37  L.RJL(NJ3.)  46)  on  eare 
required  in  sudden  emergency. 
Llabllltj-  of  earrter  for  met  of  stniBKor. 

Cited  fn  notes  <82  L.R.A.  306)  on  liability  of  railroad  for  accidents  eattaed 
by  wrongful  aet  of  stranger;  (3  L.R.A.(K.S.)  320)  on  Utility  for  injury  to 
passenger  by  wrongful  act  of  atranger  directed  against  can  or  panepgera 
therein. 

14  L.  R.  A.  78,  UNITED  STATES  t.  SIMMONS,  47  Fed.  576. 
Public  poller  mm  mttKcttmm  ImdcmMltlea. 

TiftMl  in  Leary  v.  United  SUtes.  107  C.  a  A.  27.  184  Fed.  437,  to  the  point 
that  contract  to  indemnify  bail  in  criminal  caea  ia  aneiiforeeable;  Easig  Tur- 
ner, 60  Wash.  176,  110  Pac.  908,  to  the  point  that  persona  who  have  been  in- 
demnified by  accused,  should  not  be  accepted  as  bail  for  one  oonvieted  of  embez- 
zlements pending  appeal;  United  States  v.  Greene,  163  Fed.  443,  holding  the 
law  will  not  imply  an  agreement  or  obligation  on  the  part  of  the  principal  in 
a  bail  bond  in  a  criminal  ease  to  indemnify  Us  nuety;  United  Statea  v.  L&t,  170 
Ved.  614,  holding  it  is  within  the  discretion  of  a  oourt  or  loagiatnte  to  refuse 
to  accept  a  prolTered  criminal  reeognicanee  signed  1^  a  surely  who  has  been 
fully  indemnified  against  loss  by  third  parties. 

Cited  in  footaote  to  Harrington  v.  Crawford,  35  L.  R.  A.  477,  n^eh  holda 
invalid,  bond  to  indemnify  sheriff  against  liability  for  faitnra  to  azeeiito  ftnal 
process. 

Cited  in  note  (20  L.RJ^.(N.S.)  58)  on  validify  of  agreement  to  indosnify  bail 
in  criminal  case. 

IKstinguished  in  Belond  v.  Guy,  20  Waah.  161,  64  Paa,  995,  twttiining  aetioa 
for  emtributlon  against  eoanrefy  on  penal  brad;  Cur  v.  Davis,  64  W.  Va.  626. 
20  LJUA.(N.S.)  64,  63  S.  E.  326,  16  A.  ft  E.  Aan.  Caa.  lOBl.  Udi^  a  boad 
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of  iDde&uIty  given  by  &  person  under  charge  of  felony  to  indemnify  his  bail  in 
a  recognizance  for  his  appearance  to  answer  the  charge,  is  not  void  as  against 
public  policy. 

Criticised  in  Bfalon^  T.  Ndson,  12  App.  Div.  548,  42  N.  Y.  Supp.  418,  Af- 
flnning  16  Mise.  480,  89  N.  T.  6upp.  930,  holding  bond  and  teort^age  exe- 
cuted by  one  indicted  f6r  felony,  to  indemnity  surety,  not  void  as  against  pub- 
lic policy. 

14  L.  R.  A.  80,  DROWN  t.  FORREST,  63  Vt.  557,  22  Atl.  012. 
Amoant  ttf  d«m«8rc*  u  afleotinir  inrUidlctlon. 

Cited  in  Bickford  Travelers  Ins.  Co.  07  Vt.  426,  32  Atl.  230,  holding  motl<» 
for  dinnissal  for  lade  of  jurisdiction  of  unouut  involved  properly  dented,  when 
suit  brought  in  good  faith;  Mellen  v.  United  States  Health  &  Acci.  Ins.  Co.  83 
Vt.  249,  75  Atl.  273,  holding  that  county  court  is  not  ousted  of  jurisdiction  be* 
cause  of  smallnesa  of  amount  in  controverey,  unless  it  is  shown  that  plaintiff 
did  not  act  in  good  faith  in  bringing  action  in  that  court. 
Ofntnujta  In  reatrmint  of  bwlnen. 

Cited  in  footnotes  to  Dills  r.  Doebler,  20  L.  R.  A.  432,  which  denies  injunctioD 
to  prevent  resnmption  of  dentistry  practice  without  paying  sum  agreed  on; 
Oakdale  Mfg.  Co.  v<  Qarst,  23  L.  R.  A.  639,  which  liolds  contract  preventing 
manufacturer  of  oleomargarine  engaging  in  business  for  five  years  not  un- 
reasonable; WilkiuBoa  v.  Colley,  26  L.  R.  A.  114,  which  holds  injunction  against 
violating  agreement'  against  practising  medicine  not  prevented  by  noi^^ng  pen- 


14  L.  K.  A.  82*  THOMAS  v.  CARTER,  63  Tt.  609,  22  Atl.  720. 
lUsht  of  ar««ltor  to  mmm  iMrtvcnt. 

Cited  in  Barton  Nat.  Bank  r.  Atkins.  72  Vt.  44,  47  Atl.  176,  upholdii^ 
right  of  creditor  to  maintain  action  during  Insolvency  proceedings  to  ascertain 
liability;  Smith  T.  St.  Paul  German  F.  Ins.  Co.  56  Minn.  208,  67  W.  47S, 
holding  creditor  filii^  daim  witii  assignee  not  precluded  from  suing  Inatdvent 

upon  same  claim. 

14  L.  R.  A.  86,  LARSON      CHASE,  47  Minn.  307,  28  Am.  St.  Rep.  370,  60  N. 
W.  238. 

RISCkta  KB  to  divopltlom  of  eorpae* 

Cited  in  Knos  v.  Snyder,  181  Cal.  70.  63  L-RJi.  222,  82  Am.  St.  Rep.  330,  68 
Pac.  170,  holding  persooal  representative  not  entitled  to  custody  of  body; 
fiumey  v.  Children's  Hospital,  169  Mass.  00,  38  L.R.A.  415,  61  Am.  St  Rep. 
273,  47  N.  E.  401,  holding  father  entitled  to  possession  of  child's  body  for  burial; 
Keyes  v.  Konkel,  119  Mich.  651,  44  L.R.A.  243,  75  Am.  St.  Rep.  423,  78  N.  W. 
649,  holding  action  in  replevin  not  maintainable  for  corpse,  under  statute  for 
taking  chattels;  Lindh  V.  Great  Northern  R.  Co.  99  Minn.  408,  7  L.R.A.(Nj6.) 
1019,  109  N.  W.  828,  holding. action  ex  delicto  for  damages  may  be  maintained 
for  mutilation  of  corpse. 

Cited  in  footnotes  to  Choppin  v.  Dauphin,  33  L.  R.  A.  133,  which  denies  right 
of  owner  of  tomb  to  require  removal  of  remains  of  dead ;  Thompson  v.  State, 
51  L.  R.  A.  83,  which  holds  attempt  to  make  unauthorized  sale  of  dead  body 
of  human  being  a  miademeanor;  Wright  v.  Hollywood  Cemetery  Corp.  52  L. 
R.  A.  621,  which  BUstains  right  of  fvrandmother  of  orphan  child  living  with  her, 
to  determine  place  of  burial ;  McEntee  v.  Bonacum,  60  L.  R.  A.  440,  which  holds 
next  of  kin  of  unmarried  person  entitled  to  custody  of  body,  and  to  decide  on 
place  of  burial;  Koerber  v.  Patek,  08  L.R.A.  956,  which  holds  that  legal  right  to 
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bury  corpse  vests  in  nearest  relative  of  decedoit  M  lituated  u  to  be  able  and 
willing  to  perform  the  duty. 

Cited  in  notes  (31  L.  R.  A.  MO)  on  power  of  coroner  to  order  poat-mortem 
examination;  (42  L.  R.  A.  721,  723)  ou  liability  for  disinterment  of  deed  bodies, 
and  acta  relating  thereto;  (7S  Am.  St  Bep.'425,  428)  on  righta  in  and  to  dead 
bodies  and  remedies  for  their  enforcement. 

—  Of  BDrrlvlnar  apoase. 

Cited  in  Re  Richardson,  29  Misc.  369,  60  N.  Y.  Supp.  530;  Neighbors  t. 
Neighbors,  112  Ky.  163,  65  S.  W.  607, — upholding  widow's  right  to  choose  hus- 
band's burial  place;  Foley  v.  Phelps,  1  App.  Div.  556,  37  K.  Y.  Supp.  471,  hold- 
ing widow  may  recover  damages  for  unauthorized  dissection  of  husband's  re- 
mains; O'Donnell  v.  Slack,  123  Cal.  290,  43  LJt.A.  300,  56  Pao.  906,  and  Foley 
V.  Phelp8>  1  App.  Div.  554,  37  N.  Y.  Supp.  471,  upholding  widow's  rigtit  to  poe- 
session  of  husband's  body  before  interment;  Doxtator  t.  Chicago  &  W.  M.  S. 
Co.  120  Mich.  597,  45  L.R.A.  636,  79  N.  W.  922,  holding  railroad  company  not 
liable  for  failure  to  deliver  to  widow  parts  of  husband's  limbs  amputated 
by  surgeon;  Wilson  v.  St.  Louis  4,  S.  F.  R.  Co.  160  Mo.  App.  656,  142  S.  W.  775, 
Darcy  v.  Presbyterian  Hospital,  202  N.  Y.  262,  95  N.  E.  695,— holding  that 
right  to  posaession  of  dead  body  for  purpose  of  burial  belongs  to  surviving  bus- 
band  or  wife  or  next  of  kin;  Butterworth  &  Sons  v.  Teale,  64  Wash.  18,  102  Pae. 
768,  to  the  point  that  right  of  wife  to  body  ot  deceased  husband  is  same  as 
right  of  husband  to  that  of  his  wife;  Philipps  v.  Mcmtreal  General  Hospital, 
Rap.  Jud.  Quebec,  33  C.  S.  488,  holding  that  unauthorized' autopsy  of  deceased 
person  is  tort  to  widow  and  action  lies  for  damages  therefor;  Pettigrew  v. 
Pettigrew,  207  Pa.  316,  64  L.R.A.  181,  99  Am.  St.  Rep.  795,  56  Atl.  878,  holding 
right  is  in  surviving  spouse  and  then  in  next  of  kin  in  order  of  relationship: 
Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  401,  holding  widow  has  contrt^  of  body 
of  deceased  husband;  Litteral  v.  Litteral,  131  Mo.  App.  312,  111  8.  W,  872, 
holding  widow.  If  present,  has  right  to  bury  body  of  deceased  husband,  in  pref- 
erence of  right  of  husband's  kinsmen;  Louisville  4  N.  K.  Co.  v.  Wilson,  123  Ga. 

66,  61  S.  B.  24,  S  A.  A  B.  Ann.  Cas.  12S,  holding  widow  has  rig^t  of  possession 
of  remains  of  husband;  Medical  College  v.  Rushing,  1  Ga.  App.  469,  57  S.  £. 
1083,  holding  husband  has  right  of  possession  of  remains  of  deceased  wife,  and 
right  of  action  for  their  mutilation. 

Cited  in  footnotes  to  Hackett  v.  Hackett,  19  Ia  R.  A.  558,  which  holds  widow 
entitled  to  control  husband's  burial;  Thompson  T.  Deeds,  35  Ij.  R.  A.  56,  which 
doiies  widow's  right  to  remove  husband's  body  from  lot  owned  by  daughter, 
though  sustaining  right  to  erect  monument  thereon;  Pettigrev  v.  Pettigrew,  04 
L.R.A.  170,  which  sustains  widow's  right  to  control  interment  of  intestate  hus- 
band's corpse. 

—  BJ^fct  of  action  for  dlslMterrlna:  remmtna. 

Cited  in  Anderson  v.  Acheson,  132  Iowa,  748,  9  LJLA.(N.S.)  219,  110  N.  W. 
335,  holding  right  of  action  exists  for  unnecessary  disturbance  or  wanton  viola- 
tion of  burial  place;  Wilson  v.  Read,  74  N.  H.  326,  16  I..RJL(N£.)  335,  122  Am. 
St.  Rep.  973,  68  AtL  37,  holding  next  of  kin  have  right  of  action  for  wilful 
disturbance  of  remains;  Cohen  v.  Congregation  Shearith  Israel,  85  App.  Div. 

67,  S2  N.  Y.  Supp.  918,  on  right  of  action  for  disintering  remains. 
Lot  owncn*  interest  In  cemetery. 

Cited  in  Brown  v.  Maplewood  Cemetery  Asso.  85  Minn.  613,  89  N.  W.  872, 
holding  ihat  private  owners  of  cemetery  lots  may  compel  trustees  to  apply,  on 
ImprovemoitB,  mon^  from  sales. 
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Mental  «aff«rlnv  mm  element  of  dninnvM> 

Cited  in  Hickcy  t.  Welch,  91  Mo.  App.  12,  holding  mental  suffering  due  to  wio- 
Int  conduct  properly  considered  in  aggraTati<m  of  danuigea  for  trespass;  Watson 
r.  Dnts,  116  Iowa,  262,  S7  L.  B.  A.  661,  93  Am.  St.  Bep.  239,  89  N.  W.  1068. 
holding  one  liable  for  oansing  nerrous  prostration  hy  trespassing  in  nighttime; 
Budmam  v.  Great  Northern  B.  Co.  76  Minn.  377,  79  N.  W.  98,  hcddii^  abusive 
language  used  by  agmt  to  husband  gives  wife  no  right  of  action  against  company 
for  mental  pain;  Sanderson  v.  Northern  P.  B.  Co.  88  Minn.  1S6,  60  L.  B.  A. 
405,  07  Am.  St.  Bep.  509,  92  N.  W.  542,  denying  recovery  for  fright  resulting 
in  physical  injury  in  absence  of  contemporaneous  injury;  Gibney  v.  Lewis,  68 
Conn.  396,  36  Atl.  799,  holding  admission  of  evidence  of  mental  tuiguish  on  ac- 
count of  arrest  not  error;  Lonergan  v.  Small,'  81  Kan.  54,  26  IiJl.A.(N.S.)  979, 
105  Pac.  27,  holding  damages  for  mental  suffering  recoverable  for  assault  with- 
out battery;  Bouillon  v.  Laclede  Gaslight  Co.  148  Mo.  App.  469,  129  8.  W.  401, 
holding  that  in  Diligence  actions  no  recovery  can  be  had  for  mental  suffering 
not  resulting  from  pl^sical  injury,  unless  under  cireumstaneee  of  nuUiee,  in- 
sult or  inhumanly  directed  against  plaintiff. 

Cited  in  footnotes  to  Hale  v.  Bonner,  14  L.  B.  A.  336,  which  allows  for 
mental  distress  for  delay  in  transporting  corpse  of  husband;  Louisville  &  N.  B. 
Co.  V.  Hull,  67  li.  B.  A.  771,  which  authorizes  consideration  of  mental  anguish 
in  assessing  damages  for  breach  of  oontraet  to  transport  corpse. 

Cited  in  note  (80  Am.  St.  Bep.  712)  on  damages  for  mental  anguish. 

Distinguished  in  Nelson  v.  Crawford,  122  Mich.  470,  80  Am.  St.  Rep.  577, 
81  M.  W.  336,  holding  fright,  unaccompanied  by  inunediate  physical  injury,  no 
basis  for  damages. 

—  For  mmmUm^mt  delivery  of  telesnun. 

Cited  in  Mentzer  v.  Western  U.  Tel^.  Co.  93  Iowa,  765,  28  !<.  B.  A.  76,  67 
Am.  6t.  Rep.  294,  62  N.  W.  1,  upholding  right  to  damages  for  mental  suffering 
for  nondelivery  of  message  anuouncing  funeral  of  mother;  Cowan  v.  Western 
U.  Tdeg.  Co.  122  Iowa,  386,  64  L.  B.  A.  661,  101  Am.  St.  Bep.  268,  98  Ht.  W. 
281,  holding  mental  anguish  element  of  damages  in  action  for  n^Iigept  trans- 
mission of  tekgram;  Western  U.  Tel^.  Co.  v.  Ferguson,  157  Ind.  83,  54  L.  R.  A. 
862,  60  N.  K.  1080  4 dissenting  opinion).  maj<Mrity  holding  no  recovery  for 
mental  suffering  due  to  nondelivery  of  telegram;  Francis  v.  Western  U.  Teleg.  Co. 
68  Minn.  262,  25  L.  B.  A.  412,  49  Am.  St.  Rep.  607,  69  N.  W.  1078,  denying  recov- 
ery for  mental  pain  alone,  for  failure  to  deliver  message;  Rowan  v.  Western  U. 
Teleg.  Co.  149  Fed.  553,  holding  damages  for  mental  suffering,  unaccompanied 
by  physical  injuiy,  cannot  be  recovered  against  telegraph  company  for  mere 
neglect  in  delivering  death  message  preventing  attendance  at  funeral. 

—  B*or  wrOBv  In  vevpeet  to  corpac  or  Inirlnl. 

Cited  in  Beaulieu  v.  Great  Northern  R.  Co.  303  Minn.  51,  19  L.R.A.(N.S.) 
dQS,  114  N.  W.  353,  14  A.  &.  E.  Ann.  Cas.  462,  on  right  of  action  against  carrier 
for  mental  anguish  caused  by  delay  in  transporting  corpse  causing  delay  in 
funeral;  Kyles  v.  Southern  R,  Co.  147  N.  C.  398,  16  L.R.A.{N.S.)  407,  61  S.  E. 
278,  holding  damages  for  mental  anguish  from  mutilation  of  dead  body  recover- 
able; Wright  V.  Beardsley,  46  Wash.  19,  89  Pac.  172,  holding  damages  for  mental 
anguish  from  failure  to  properly  bury  deceased  child  recoverable;  Koerber  T. 
Fatek,  123  Wis.  459,  68  LJI.A.  969,  102  N.  W.  40,  holding  mental  anguish  ele- 
ment of  damage  for  wilful  mutilation  of  corpse. 
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14  L.  R.  A.  89.  COM.  v.  McMANUS,  148  Pa.  64,  21  AtL  1018,  BK  AJA.  7SL 
Speclflo  ebarve  to  Jory. 

Cited  in  Walbert  v.  Trexler,  156  Pa.  US,  82  W.  N.  0.  488,  27  AU.  S6,  and 
Kroeglier  v.  McConway  &  T.  Co.  149  Pa.  4fi6,  23  AtL  341,  holding  court  not 
bmind  to  charge  in  exact  language  requested;  OaUagher  v.  Philadelphia,  4  Pa. 
Super.  Ct.  69,  and  Com.  t.  Clark,  3  Pa.  Super.  Ct.  148,  npholdiog  court's  right 
to  charge  jury  in  own  words,  clearly  stating  law;  Band  v.  Central  PeoiuylTaiiia 
Teleph.  &,  Supply  Co.  1  Lack.  L^l  News,  362,  holding  specific  charge  pnqpcr^ 
denied,  question  of  duty  to  repair  being  covered  by  general  charge;  Brubaker 
V.  Lebanon,  14  Pa.  Dist.  B.  586,  22  Lane.  L.  Rev.  70,  holding  a  court  is  not 
bound  to  affirm  a  point  in  the  exact  phrase  asked  for  even  if  the  l^al  proposi- 
tion is  correct. 

Jnrors  m  JaOses       i»w  asd  faet> 

Followed  in  Com.  v.  Costello,  1  Fa.  Dtot.  R.  747,  bidding  jurors  do  loigar  Judges 
of  law  separately  from  facts  in  criminal  oases. 
Cited  in  State  v.  Dickey,  48  W.  Va.  330,  37  S.  E.  606;  Sparf  t.  United  States, 

Io6  U.  S.  85,  39  L.  ed.  355,  15  Sup.  Ct.  Rep.  273,  holding  it  duty  of  jury  to  reoeive 
law  from  court,  applying  it  as  instructed;  Com.  v.  Goldberg,  4  Pa.  Super.  Ct. 
148,  holding  charg<^  that  jurors  may  disregard  instructions  of  court  as  to 
law,  error;  State  v.  Heacock,  106  Iowa,  201,  76  N.  W.  654,  holding  it  duty  of 
court  to  instruct  jury  as  to  law  in  libel  suit;  Com.  v.  McMurray,  198  Pa.  61, 
82  Am.  St.  Rep.  787,  47  Atl.  952,  holding  charge  of  prisoner's  guilt  of  murder 
in  second  degree  no  error,  such  conclnsiou  being  undisputed;  Com.  v.  Brown, 
17  Pa.  Dist.  R.  04,  holding  same;  Oakes  State,  08  SUss.  93,  33  }^RJL(NJS.) 
216.  54  So.  70,  holding  that  court  may  require  jury  to  consider  only  the  law 
given  in  its  charge  in  libel  suit;  Com.  v.  Ellis,  46  Pa.  Super.  Ct.  78,  holding  that 
it  is  duty  of  jury  to  take  judge's  instructions  as  best  evidence  of  law;  Com.  v. 
Havrilla,  38  Pa.  Super.  Ct.  298,  holding  court  cannot  direct  a  verdict  of  guilty 
in  criminal  case;  Com.  v.  Devine,  31  Pa.  Co.  Ct.  112^  14  Pa.  Dist.  R.  4,  liolding 
jury  are  not  judges  of  the  law  in  any  case,  civil  or  criminal;  State  v.  Daley, 
54  Or.  618,  103  Pac.  602,  holding  under  statute  Jury  have  power  to  disregard  in- 
structions and  acquit  accused. 

Cited  in  footnotes  to  State  t.  Burbee,  19  L.  R.  A.  145,  which  holds  jury  in 
criminal  ease  not  judges  of  lav;  State  v.  Main,  86  L.  R.  A.  823.  which  up- 
holds  power  to  limit  by  statute  right  of  court  to  inatntat  Jury  as  to  constitution- 
ality of  a  statute. 

Cited  in  notes  (33  L.R.A.(N.S.)  208)  on  effect  of  provision  that  jury  ahall 
determine  law  and  facts  in  libel  cases;  (42  Am.  St.  Sep.  294)  on  jury  as  judg«s 
•of  law  and  fact. 

14  L.  R.  A.  98,  GRAY  t.  WESTERN  U.  TELEO.  CO.  87  Oa.  850,  27  Am.  St. 

Rep.  250,  18  S.  E.  S62. 
IMunMCca  Cor  Tlolatioa  of  pabllc  dnty  or  eoatrMt. 

Cited  in  Conyers  v.  Postal  Teleg.  Cable  Co.  92  Ga.  620,  44  Am.  St  Rep. 
100,  19  S.  E.  253,  upholding  sender's  right  to  sue  connecting  company  fw  pen- 
alty for  delay  in  delivering  telegram;  Southern  Bell  Teleph.  ft  Telcy.  Co. 
Beach,  8  Ga.  App.  722,  70  S.  £.  137,  holding  that  telephMH  company  is  liaUo 
for  refusal  to  render  service  to  member  of  eommunify,  without  lawful  excuse ; 
Glenn  v.  Western  U.  Teleg.  Co.  1  Ga.  App.  831,  68  8.  B.  83,  holding  it  error  to 
sustain  a  general  demurrer  to,  and  dismiss  a  petition  setting  forth  a  breadi  of 
contract  implied  from  a  public  duty  on  the  part  of  the  defendant  telegraph  eom> 
pany  and  which  if  proved  would  entitle  the  plaintiff  to  recover  at  least  nominal 
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dunages;  Stewart,  M.  &  Co.  t.  Postal  Telsg.  Cable  Co.  13}  Qa.  36,  18  LAJL 
(N.S.)  694,  127  Am.  St.  Rep.  205,  61  S.  E.  1045,  holding  a  sendee  of  a  telegram 
who  acts  on  tlie  faith  of  a  message  negligently  altered  hj  servants  of  tbe  tele- 
graph company  in  its  tranamission,  and  thereby  sustains  damage,  may  main- 
tain an  action  in  tort  against  telegraph  company  for  breach  of  public  duty;  Louis- 
ville T.  Wehmboff,  116  Ky.  843,  79  S.  W.  201,  aa  to  duty  of  company  in  sending 
illegal  or  immoral  message;  Cordell  r.  Western  U.  Teleg.  Co.  149  N.  C.  400, 
22  L.R.A.(N.S.)  543,  63  S.  E.  71,  holding  if  a  message  is  tendered  to  a  tele- 
graph company  with  the  requisite  lawful  charge^  it  is  obligated  to  receive  the 
same  for  the  tranunisskm;  Western  U.  Tel%.  Co.  t.  Oreer,  116  Tenn.  373,  1 
L.R.A.(N'JS.)  527,  89  S.  W.  327,  holding  clause  in  contract  exemptiij|r  telegraph 
company  from  damages  or  statutory  penalties  unless  the  claim  is  presented  with- 
in a  certain  time  after  transmission  of  message  applies  to  actions  for  statutory 
penalties  as  well  as  action  for  damages. 

Cited  in  note  (17  L.R.A.(N.S.)  837)  on  right  to  refuse  telegraph  message 
because  of  its  character. 
Whea  acta  lllesml. 

Cited  in  Gist  r.  Western  U.  Teleg.  Co.  46  S.  C.  367,  59  Am.  St.  Rep.  763,  23 
S.  E.  143,  holding  complaint  failing  to  state  facta  required  by  Rev.  Stat.  } 
1859,  insuSieient  to  sustain  recovery  for  nondelivery  of  telegram  relating  to 
"cotton  futures;"  Crystal  Ice  Co.  v.  Wylie,  65  Kan.  109,  68  Pac.  1086,  hold- 
ing use  of  ice  by  persons  selling  liquors  illegally,  no  defense  to  action  for  breach 
of  contract  to  deliver. 

Cited  in  footnote  to  Waters  v.  Richmond  &  D.  R.  Co.  10  L.  R.  A.  834,  whieh 
holds  breach  of  contract  to  transport  cattle  not  excused  because  shipper  in- 
tended to  offer  for  sale  on  Sunday. 

14  L.  R.  A.  97,  Re  SPAIN,  3  Inters.  Com.  Rep.  7S8,  47  Fed.  208. 
BxcrelM  of  police  pcnrer. 

Cited  in  footnote  to  Burrows  t.  Delta  Transp.  Co.  20  L.  R.  A.  468,  which  ma- 
I   telns  validity  of  state  statute  requiring  fire  screens  on  vessels  burning  njood. 
—  RevBlatlnv  trade  with  rcSldevta. 

Cited  in  footnotes  to  Brownback  v.  North  Wales,  49  L.  R.  A.  446,  which 
holds  valid,  as  to  residents,  ordinance  requiring  license  for  sale  of  goods  on 
street  or  by  soliciting  orders  from  house  to  house;  Smith  v.  Jackson,  47  L.  R. 
A.  416,  which  holds  agent  collecting  garments  and  sending  them  to  laundry  out- 
side of  state,  and  redelivering  to  owners,  not  engaged  in  commerce;  Racine  Iron 
Co.  v.  McCcnnmons,  51  L.  R.  A.  134,  which  holds  traveling  agent  taking  orders 
and  distributing  contents  of  original  package  among  customers  not 'engaged 
in  interstate  commerce;  Croy  v.  Epperson,  61  L.  R.  A.  254,  whieh  hoMa  one 
taking  orders  in  own  name  for  articles  manufactured  In  other  state,  and  de- 
livering separate  articles  to  customers,  not  engaged  in  interstate  commerce; 
Singer  Mfg.  Co.  v.  Wright,  36  L.  R.  A.  407,  which  sustains  state  statute  requir- 
ing every  company  selling  sowing  machines  in  state  to  pay  license  tax;  Rosen- 
bloom  V.  Stat^  67  L.  R.  A.  023,  which  sustains  license  tax  on  peddlers,  though 
vendors  of  own  products  exempt;  Com.  v.  Harmel,  27  L.  R.  A.  388,  which 
authoriaes  r^ulation  of  peddling  separate  artidea  after  original  pMkafs  took- 
WilUama  v.  Vmn,  60  L.  R.  A.  686,  wUeh  nutajna  license  taac  on  emigrant 
agent;  South  Bend  v.  Martin,  20  L.  R.  A.  631,  which  holds  ordinance  imposing 
license  on  peddlers  not  interference  with  otMnmeroe  aa  to  peddling  ol  chairs  im- 
ported before  employment  begun. 

Cited  in  notes  (18  L.R.A.<N.S.)  136).  oa  aale     foreign  ooiporetkn  of  fooda 
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itored  in  Btate  u  intrastate  businem;  (19  L.R.A.(N£.)  311)  on  llcenae  or  oc- 
cupation tax  on  hawkera,  peddlers,  and  persons  engaged  in  soliciting  ordos  b; 
sample  or  otbervise  as  violating  the  eonuneroe  clause;  (46  L.  ed.  U.  8.  7SS) 
on  peddlers  and  drummers  as  related  to  interstate  commeroe. 

—  R«snla<lnK  tntde  with  bod  real  den  t«* 

Cited  in  SUte  v.  Lichtenstein,  44  W.  Va.  102,  28  S.  E.  753,  holding  statute 
requiring  license  to  solicit  orders  for  liquors  unconstitutional  ss  to  agents  of 
nonreaideBts;  Rt  Tinsman,  95  Fed.  661,  holding  ordinance  prohibiting  persons 
from  soliciting  ordera  for  manufacturers  in  another  state,  without  license,  T<Hd: 
Huntington  t.  Hahan,  142  Ind.  607,  51  Am.  St.  Rep.  200,  42  N.  E.  463,  holding; 
ordinance  prohibiting  peddling  without  license  unlawful  as  to  agent  of  non- 
resident publisher  dietributing  books  to  fill  orders  previously  taken;  Re  Trer- 
man,  48  Fed.  167,  and  Rc  Xictiols,  4»  Fed.  166,  48  Philn.  L^.  Int.  474,  holding 
ordinance  requiring  license  fee  void  as  to  agent  soliciting  orders  for  books  to  be 
sent  fram  another  state;  Havens  &,  G.  Co.  v.  Diamond,  93  III.  App. 
S67,  holding  foreign  manufacturers  sending  drummers  into  XIKnois  to  solicit 
orders  for  clothing,  and  shipping  goods  to  purchasers,  not  within  statute  regulat- 
ing  tnde;  State  v.  Eckenrode,  148  Iowa,  192,  127  N.  W.  56,  holding  that  agent 
opening  box  and  delivering  packages  contained  therein  to  customers  is  not  liable 
for  Tiolation  of  pure  food  law  of  state,  where  original  was  set  into  state  for 
distribution  hy  him;  Kinsley  v.  Dyerly,  79  Kan.  5,  10  L.R.A.(X.S.)  407,  98  Pac. 
228;  State  t.  Trotman,  142  N.  C.  666,  56  S.  E.  699,— -holding  foreign  dealer  who 
■olicita  ordera  through  agent  and  ships  to  agent  for  delivery  to  purchsser  is 
engaged  in  interstate  commerce  and  not  subject  to  local  license  ordinance. 

Cited  in  footnotes  to  Gunn  v.  White  Sewing  Mach.  Co.  18  L.  R.  A.  206,  which 
holds  aa  interstate  commerce,  contract  hy  resident  for  sale  of  machines  of  for- 
eign ooTporation;  Re  Sanders,  18  L.  R.  A.  549,  which  holds  vend  as  to  original 
packages,  act  requiring  marking  on  package  of  year  in  which  seed  grown; 
Stuart  T.  Cunningham,  20  L.  R.  A.  430,  which  holds  one  delivering  goods  pre- 
viously sold  not  a  peddler;  Hewson  v.  Englewood,  21  L.  R.  A.  736,  which  holds 
agent  delivering  from  wagon  goods  previously  ordered,  and  taking  other  orders, 
not  a  pe<^dler;  Com.  v.  Myers,  31  L.  R.  A.  379,  which  holds  void,  license  tax  on 
peddlers  which  exempts  manufacturers  who  have  paid  tax  on  capital;  Car- 
ronton  T.  Bazzette,  31  L.  R.  A.  522,  which  holds  ordinance  requiring  license  from 
itinerant  merchants  purchasing  bankrupt  stocks  wherever  possible  not  regula- 
tion of  commerce;  State  v.  Scott,  36  L.  R.  A.  461,  which  holds  soliciting  of  pic- 
tures to  be  enlarged  outside  of  state,  interstate  commerce  preventing  imposition 
of  privilege  tax;  Re  Wilson,  48  L.  R.  A.  417,  which  holds  void,  as  applied  to 
sale  of  original  packuj^cs,  territorial  statute  rrt|uiring  licen-'i>  for  sale  of  toal 
oil;  French  v.  State,  .'>2  L.  R.  A.  160,  which  holds  agent  of  nonresident  com- 
pany selling  organ  takon  with  him,  or  taking  orders  for  others  to  be  delivered 
by  him.  engaged  in  interstate  commerce;  State  v.  Willingbam,  52  L.  R.  A.  108, 
which  holds  interstate  commerce,  delivery  of  portraits  and  frames  b|y  agent 
previously  taking  order  for  nonresident  manufacturer. 

Cited  in  note  (24  U  R.  A.  313,  314)  on  excluston  of  foreign  corporations  aa 
interference  with  interstate  commerce. 

Annotatioii  in  14  L.  R.  A.  97,  referred  to  particularly  in  State  v.  Coop,  62 
S.  C.  613,  41  L.  R.  A.  603,  footnote  p.  501.  30  S.  E.  609  (dissenting  opmion). 
majority  holding  purchase  of  picture  frame  in  accordance  with  option  in  order 
for  making  portrait  in  another  state  not  within  statute  against  peddling. 

Distinguished  in  State  v.  Gorham,  115  N.  C.  7^,  26  L.  R.  A.  812,  footnote 
p.  OlO,  44  Am.  St  Rep.  404,  20  S.  £.  179,  holding  lieenae  tax  on  budnees  of 
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erecting  lightning  rods  not  tax  mo  interstate  «omin«roe  u  to  om  puttiig  up  rods 

Bold  hy  hinuelf  only. 

Pederml  tioatvol  of  lMt«ntate  conimePc«. 

Cited  in  Ex  parte  Martin,  180  Fed.  213,  to  the  point  that  Federal  court  is 
vested  with  diacretioa  to  entvtain  jurisdiction  of  alleged  violation  Of  state  refla- 
tions for  licensing  peddlers;  Wilcox  t.  People,  46  Colo.  383.  104  Pae.  408;  Smith 
v.  Farr,  46  Colo.  370,  104  Pac.  401, — holding  Congress  has  sole  power  to  regu< 
late  commerce  between  states  and  Interstate  commerce  cannot  be  taxed  by 
state. 

14  L.  R  A.  100,  Tm:SVILLE  v.  BRENNAN,  143  Pa.  642,  3  Inters.  Com.  Rep. 
735,  24  Am.  St.  Rep.  680,  22  Atl.  893. 
Reversed  in  153  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Bep.  658.  14  Sup.  Ct 
Rep.  829. 

Reamlatloaa  aSeetlav  tflmde. 

Cited  in  Lowry  t.  Tile,  Mantel  ft  Grate  Asso.  106  Fed.  44,  holding  eomblna' 
tion  of  dealers  in  fire-place  fixtures,  providing  no  dealer  should  purchase  ex* 
eept  from  member,  in  restraint  of  trade. 
Llceaac  for  rlskt  <o  do  baalneM. 

Cited  in  North  Wales  v.  Brownbadc,  10  Pa.  Super.  Ct.  230,  44  W.  N.  C.  260, 
49  L.  R  A.  447,  footnote  p.  446,  Reversing  7  Fa.  Dist.  R.  326,  16  Lane.  L.  Rev. 
161,  14  Montg.  Co.  Ii.  Rep.  81,  holding  valid  as  to  residents,  ordinance  requir- 
ing license  for  sale  of  goods  tm  street  or  soliciting  orders  fran  house  to  house; 
Mechaniesburg  v.  Koons,  18  Pa.  Super.  Ct.  136,  holding  borough  has  power  to 
require  agents  selling  teas  from  house  to  house  to  procure  license;  Com.  T. 
Harmel,  166  Pa.  95,  27  L.  R  A.  388,  5  Inters.  Com.  Rep.  89,  30  Atl.  1036,  hold- 
ing peddling  separate  articles  after  packages  in  which  sent  from  another  state 
are  broken  subject  to  police  regulation;  South  Bethlehem  t.  Hackett,  C.  ft  Co. 
12  Lane.  L.  Rev.  200,  holding  statute  authorizing  city  to  impose  license  fee  on 
transcient  retail  dealers,  but  excepting  permanent  dealers  does  not  allow  tax  upon 
nonresidents  having  permanent  business  place  out  of  state;  Lancaster  ex  rel. 
Board  of  Health  v.  Reese,  22  Lane.  L.  Rev.  38,  14  Pa.  Diet  R.  447,  holding  a 
eil^  ordinance  requiring  all  milk  dealers  to  take  out  a  license  and  pay  a  regis- 
tration fee  and  imposing  a  limited  penalty  for  failure  to  comply  therewith,  a 
valid  exercise  of  police  power. 

Cited  in  footnote  to  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state 
to  pay  license  tax. 

Cited  in  note  (129  Am.  St.  Rep.  278)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
Ia1«rf«r0aee  witli  Interstate  eoMmer«e. 

Cited  in  footnote  to  Re  Sanders,  18  L.  R.  A.  549,  which  holds  void  as  to  orig- 
inal packages,  act  requiring  marking  on  package  of  year  in  which  seed  grown. 

Cited  in  note  (46  L.  ed.  U.  S.  7S5)  on  peddlers  and  drummers  as  related  to 
interstate  conin)cri.-e. 

Disapproved  in  Altoona  City  v.  Patterson,  .33  Pa.  Co.  Ct.  130,  16  Pa.  Dist 
R.  557;  State  v.  Glastiy,  50  Wash.  603,  21  L.R.A.(N.S.)  799,  97  Pac.  734,— 
holding  license  tax  on  persons  taking  orders  for  goods  hy  sample  applying  to 
persons  taking  orders  for  goods  without  state  to  be  shipped  in  original  packages, 
void. 

—  I^icmse  m»ttera. 


Cited  in  Sayre  v.  Phillips,  148  Pa.  488,  30  W.  N.  a  197.  16  L.  E.  A.  60,  38 
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Am.  St.  Bep.  848^  84  Atl.  76,  holdiiq;  ordinaace  fixing  nmrttildait  peddler's 
licoue  at  price  intended  as  prohibitive,  void;  State  em  rel.  Sclliger  v.  O'Coiuior,  5 
N.  D.  682,  67  N.  W.  824,  holding  arrest  for  vit^Ung  ordinance  taxing  persons 
selling,  by  eamples,  goods  to  be  shipped  from  another  state  illegal ;  Densmore  t. 
Erie,  20  Fa.  Co.  Ct.  619,  7  Pa.  Diet.  R.  359,  holding  ordinance  requiring  bicycle 
riders  to  display  license  tag  not  proper  exercise  of  police  power ;  Com.  ea  rrl. 
Overfleld  v.  Wallcer,  14  Pa.  Co.  Ct.  687,  3  Pa.  Dist.  R.  535,  12  Lane.  L.  Ker. 
211,  and  Re  Tinaman,  9S  Fed.  651,  holding  ordinance  prohibiting  persona  from 
soliciting  orders  for  manufacturers  in  anotber  state,  without  license,  void. 

Cited  in  footnotes  to  State  v.  Soott,  36  h.  R.  A.  461,  vhich  holds  soliciting  of 
pictures  to  be  enlarged  outside  of  ^e  state,  interstate  commerce  preventing 
imposition  of  privilege  tax;  State  v.  Coop,  41  L.  R.  A.  601,  vhich  holds  pur- 
chase of  frame  in  accordance  with  option  included  in  order  for  making  ptn^ait 
in  other  state  not  within  statute  against  peddling;  Jte  Wilson,  48  L.  R.  A. 
417,  which  holds  void,  as  applied  to  sale  of  original  packages,  territorial  statute 
requiring  license  for  sale  of  coal  oil;  State  v.  Gorltam,  25  L.  R.  A.  810,  which 
holds  license  tax  on  business  of  putting  up  lightning  rods  not  tax  on  interstate 
commerce  as  to  one  putting  up  rods  sold  by  himself  only;  Raeine  Iron  Co.  v.  Me- 
Commons,  61  li.  B.  A.  134,  which  holds  traveling  agent  taking  orders  and  dis- 
tributing eimtents  of  original  parage  among  customers  not  engaged  in  inter- 
state cotiimerce;  Stuart  v.  Cunningham,  20  L.  R.  A.  430,  which  holds  one  deliver- 
ing goods  previously  sold  not  a  peddler ;  Hewson  v.  Elnglewood,  £1  L.  B.  A.  730, 
whieli  holds  agent  delivering  frcm  wagon  goods  previously  ordered,  and  taking 
otlier  orders,  not  a  peddler. 

( itcd  in  not^  (19  L.R.A.(N.S.)  304)  on  license  or  occupation  tax  on  hawlcers, 
peddlers,  and  persons  engaged  in  soliciting  orders  by  sample,  or  otherwise  as 
violating  the  commerce  clause. 

14  L.  R.  A.  103,  LAW'S  ESTATE,  144  Fft.  490,  22  AtL  831. 
Eiltilillltr         trriat  faBda  — Of  Meentor  or  traatce. 

Cited  in  Stong's  Estate,  160  Fa.  16.  28  Atl.  480,  holding  executor  liable  for  neg- 
lect to  reduce  bonds  to  judgment  before  failure  of  obligor;  Evans's  Estate,  7  Pa. 
Super.  Ct.  144,  9  Kulp,  224,  holding  trustee  liable  for  loss  from  bank's  failure, 
when  funds  left  on  deposit  four  years;  Seager's  Estate,  6  Pa.  Dist.  R.  108,  charg- 
ing administrator  with  funds  deposited  to  his  own  credit,  and  lost  by  banlc's  fail- 
ore;  Re  Kohler,  16  Wash.  617,  66  Am.  St.  Rep.  804,  47  Pac  30.  holding  executor 
depositing  trust  funds  iA  solvent  bank  not  liable  for  loss  by  bank's  failure;  Rm 
Seamans,  2  Lade.  X<^1  News,  273,  holding  executor  eontinuing  depont  made  hj 
testator  in  bank  not  liable  for  loss  by  bank's  failure;  Be  Wood,  159  Oal.  470. 
36  L.B.A.(N.S.)  263,  114  Fac.  002,  holding  that  measure  of  care  in  regard  to 
funds,  required  of  trustee  in  such  as  would  be  exercised  by  man  of  ordinary  pru- 
dence and  skill  in  management  of  his  own  business;  Be  Clark,  30  Fittsb.  L.  J. 
N.  S.  194,  holding  that  accountant  is  liable  for  loss  of  funds  when  it  appears 
that  he  kept  tliem  in  bank  of  which  he  was  director  for  over  eight  months,  or 
until  it  failed. 

Cited  in  notes  (7  L.R.A.<NjS.)  618)  on  liability  of  executor  or  administrator 
for  loss  of  bank  deposit;  (89  Am.  St.  Bep.  293,  297,  298;  21  LJt.A.(N.S.)  400) 
on  liability  of  guardian  for  loss  of  bank  deposit;   (98  Am.  St.  Bep.  372)  on 
deposit  in  trust  fund  in  bank  by  executors  or  administrators. 
*—  Of  pnblle  •flte*r. 

Cited  in  School  District  v.  Stoner.  16  Montg.  Co.  L.  Bep.  IW,  holding  eollector 
not  liable  for  loss  of  school  funds  deposited  in  solvent  bank;  State  v.  Oranun.  7 
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Wyo.  345,  40  L.  R.  A.  6$B,  52  Pac.  533,  holding  state  treasurer  not  iasurer  of  piib- 
lic  funds,  and  not  liable  for  moneys  deposited  in  banks  and  lost  by  failure. 

DistiiifiUBbed  in  Fairehild  v.  Hedges,  14  Wash.  124,  31  L.  R.  A.  S64,  44  Van, 
125,  holding  treasurer  accountable  by  statute  for  public  funds  deposited  in  banks 
and  lost  by  failure. 
—  ASmited  by  nmtun  of  «epo«it. 

Approved  in  State  v.  McFetridge.  84  Wia.  516,  20  L.  R.  A.  2S7.  64  N.  W.  1. 
holding  deposit  of  state  funds  in  banks  not  investments  prohibited  by  statute. 

Cited  in  Bardtdey  v.  Sternberg,  18  Wash.  C26,  52  Pac.  251,  holding  deposit  of 
public  funds  by  .city  treasurer  in  bank  for  safe  keeping  not  loan;  State  v.  Hill, 
47  Neb.  532,  66  N.  W.  541,  holi£ng  deposit  of  public  funds  in  bank  for  safe  keep- 
ing,  treasurer  retaining  control,  not  loan  within  Crim.  Code,  i  124;  Alli- 
bone  T.  Ames,  9  S.  D.  79,  33  L.  R.  A.  688,  68  M.  W.  165.  and  Nebraska 
r.  First  Nat  Bank,  88  Fed.  WQ,  Iwlding  mon^  laft  with  bank  rabjeet  to 
check,  security  given  and  interest  paid,  constitutes  deposit;  Officer  v.  Officer,  ISO 
Iowa,  391,  d8  Am.  St.  Rep.  366,  04  N.  W.  047,  holding  general  deposit  by  executor 
not  entitle  him  or  oeatvi  que  trust  to  preference;  Hunt  v.  Hopl^,  120  Iowa,  609, 
96  N.  W.  205,  holding  general  ideposit  of  funds  of  school  district  by  treasurer  in 
representative  capacity  not  a  loan;  Re  Curtis,  20  R.  I.  682,  60  Atl.  240,  as  to 
temporary  deposit  subject  to  call  although  scune  interest  is  received  not  being 
investment  of  money;  Corcoran  v.  Kostrometinoff,  21  LJtA.(N.S.)  402,  91  C. 
C.  A.  610,  164  Fed.  688,  holding  guardian  personalty  liable  for  loss  of  funds 
deposited  with  a  bank  for  a  fixed  period  of  time  on  a  certificate  of  deposit  with- 
out seeurify;  Clark's  EsUte.  S9  Pa.  Super.  Ct.  448,  39  Pittsb.  U  J.  N.  S.  393, 
holding  guardian  who  opens  a  bank  account  for  wards,  in  a  bank  in  which  he  is 
a  director,  and  where  he  has  his  own  and  his  firm's  accounts,  such  amount  bear- 
ing interest  at  four  per  cent  and  subject  to  check  without  notice,  cannot  be 
•ureharged  because  he  kept  his  ward's  nioney  in  bank  for  ei^  months  without 
inTeetittg  it. 

Cited  in  note  (16  L.  R.  A.  fil7)  as  to  when  deposit  ia  bank  is  special  so  that 
title  remains  in  depositor.  • 

Distai^uished  ia  Olassbuner's  Estate,  40  Pa.  Super.  Ct.  136,  holding  testa- 
mentary guardian  authorized  by  will  to  invest  such  money  as  comes  into  his 
hands,  in  sueh  manner  as  will.  In  his  opinion,  be  for  the  interest  of  the  ward, 
and  guardian  in  good  faith  deposits  the  money  in  a  bank  on  an  open  account  at 
four  per  cent  interest,  cannot  be  held  liable  for  loss  resulting  from  failure  of 
bank. 

IsUacwrt  ut  vwblle  tmmim. 

Cited  in  Balrer  v.  Williams,  Keg.  Ca  42  Or.  223,  70  Fta  711,  dei^ing  public  ofll- 
cer's  right  to  interest  on  public  funds,  lost  1^  deposit  in  insolvent  bank,  until  he 
has  reimbursed  treasury. 

Parol  crldenee  to  akovr  amtare  of  depoalt. 

Cited  in  State  ex  rel.  Carroll  v.  Coming  State  Sav.  Bank,  136  Iowa,  81,  113 
N.  W.  600,  holding  where  a  certificate  of  deposit  is  given  parol  evidence  is  ad< 
missilile  to  show  transaotion  a  loaD. 

**D«poelt.» 

Cited  in  Com.  ex  rel.  Atty.  Gen.  v.  State  Bank,  32  Pa.  Co.  Ct.  S6,  holding  the 
word  "deposit"  should  be  given  its  popular  rather  than  technical  meaning^  Warren 
V.  Nix,  07  Ark.  382,  135  S.  W.  896,  to  the  point  tliat  deposit  is  where  sum  of 
monqr  is  left  with  banker  for  safe  keeping,  subject  to  order  and  payable  not  ia 
specific  money  deposited,  but  ia  equal  sum. 

Cited  in  note  (88  Am.  St  Rep.  226)  on  general  and  qieeiia  deposits. 
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14  L.  R.  A.  107,  COM.  v.  XORTHEaiN  ELECTRIC  LIOHT  A  P.  00.  145  Pa.  105, 
22  Atl.  839. 

Wkat  eoutltvtM  manmCaetarlns  eorporatlon. 

Cited  in  Com.  v.  National  Oil  Co.  157  Fa.  518,  33  W.  N.  C.  138,  27  AU.  374, 
holding  part  of  capital  used  in  mining  and  transporting  raw  petroleum  taxable, 
part  used  in  refining  exempt;  Com.  t.  Juniata  Coke  Co.  157  'Pr.  508,  33  W.  N.  C. 
138,  27  Atl.  373  (finding  of  court  below),  holding  company  manufacturer  as  to 
colce  produced,  taxable  at  to  coal  mined;  Com.  t.  American  Car  A  Foundry  Go. 
203  Pa.  304,  62  Atl.  326,  Affirming  26  Pa.  Co.  Ct.  607,  holding  exempt  so  much  of 
capital  stock  of  foreign  corporation  manufacturing  cars  as  is  used  in  Poin- 
■ylvania;  Perkins  v.  CoflBn,  84  Conn.  309,  79  Atl.  1070,  Ann.  Gas.  1912  C,  1188 
(dissenting  opinion],  as  to  what  constitutes  "manufacturing  corporation"  under 
statuteB;  Re  Charles  Town  Light  ft  Power  Co.  183  Fed.  164,  to  the  point  that 
Inuimn  of  impounding  and  supplying  of  natural  gas  for  fuel  is  not  manu^- 
tnring  buslneM ;  Re  Hudson  River  Electric  Power  Co.  178  Fed.  941,  holding  gas 
company  not  principally  engaged  in  manufacturing  within  meaning  of  bank- 
ruptcy act;  Re  Rutland  Realty  Co.  157  Fed.  297,  holding  corporation  engaged  in 
building  houses  a  manufacturing  corporation;  Com.  v.  Cover,  29  Pa.  Super.  Ct. 
414,  holding  fact  that  leather  is  cut  in  store  into  various  sises  and  pieces,  but 
not  manufactured  into  any  complete  article,  does  not  exempt  from  taxation  the 
leather  thus  treated,  on  tin  ground  that  it  was  manufactured  into  articles  for 
•ale. 

Cited  in  footnotes  to  Com.  v.  FottsTille  Iron  ft  Steel  Oo.  22  L.  R.  A.  S2S,  whidi 
holds  exemption  ot  manufacturing  company  not  lost  1^  possessing  poww  ot  min- 
ing; Com.  V.  Juniata  Coke  Co.  22  L.  R.  A.  232,  which  holds  exemption  ai  manu- 
facturing company  not  lost  by  possessing  power  to  mine  its  own  cool ;  Cowling  v. 
Zenith  Iron  Co.  33  L.  R.  A.  508,  which  holds  stockholders  of  iron  ore  mining  cor- 
poration exempt  from  double  liability ;  People  em  rel.  New  England  Dressed  Meat 
ft  Wool  Co.  V.  Roberts,  41  L.  R.  A.  228,  which  denies  exemption  as  manufacturing 
company  to  corporation  buying,  slaughtering,  and  selling  sheep  and  lambs;  Colum- 
bia Ironworks  v.  NationaltLead  Co.  64  L.  R.  A.  645,  holding  building,  sale,  and  re- 
pairing of  vessels  within  statute  permitting  involuntary  bankruptcy  proeeedii^ 
against  manufacturing  company. 

Cited  in  notes  (57  L.  R.  A.  44)  on  taxation  of  corporate  franchises;  (58  L.  R. 
A.  604)  on  taxation  of  capital  stock  of  corporations  in  United  States;  (64  L. 
R.  A.  34,  35,  40,  42,  58,  60)  on  taxation  of  manufncturing  corporatioui;  in  United 
States. 

Distinguished  in  Com.  v.  Keystone  Bridge  Co.  156  Pa.  603,  32  W.  N.  C.  480,  27 
Atl.  1,  hohling  company  buying  raw  materials  and  tinishing  them  for  use,  manu- 
facturing company  within  act  of  June  1,  1880. 
—  Compaalo  prodaclnar  elMtrleltr- 

Followed  in  Com.  v.  Edison  Electric  Light  Co.  145  Pa.  139,  27  Am.  St.  Rep. 
083,  22  Atl.  845,  and  Com.  v.  Ediaon  Electric  Light  &.  P.  Co.  170  Pa.  232.  32  Atl. 
419,  Affirming  1  Dauphin  Co.  Rep.  128,  holding  corporation  producing  and  selling 
electricity  not  exempt  from  taxaiion  as  manufacturing  company. 

Cited  in  Frederick  Electric  Liglit  ft  P.  Co.  v.  Frederic  City,  84  Md.  004.  36  L. 
R.  A.  132,  footnote  p.  130,  136  Atl.  302;  Com.  ea.  rel.  McCormick  v.  Keystone 
EUectric  Light,  H.  ft  P.  Co.  2  Dauphin  Co.  Hep.  7,  4  Lack.  L^al  News,  ;ia9,  holding 
dectric  corporation  supplying  light,  heat,  and  power  not  manufacturing  corpora- 
tion; Williams  v.  Park  (Williams  v.  Warren)  72  N.  H.  314,  64  L.  R.  A.  49,  56 
AU.  463,  holding  plant  for  collection  and  distribution  of  electricity  for  power  and 
light  not  exempt  from  taxation ;  State  v.  New  Orleans  R.  ft  Light  Co.  110  La. 
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150,  40  So.  697,  7  A.  £.  Ann,  Gas.  724,  holding  electric  light  company  is  not  a 
"manufacturer"  in  the  s«ns9of  the  exemption  clause  of  the  constitution  author- 
izing legislature  to  impose  license  taxes. 

Distinguished  in  Com.  em  reU  McConnick  v.  Keystone  Electric  Light,  H.  &.  P. 
Co.  193  Pa.  249,  44  At).  326,  holding  purchasera  at  sheriff's  sale  of  electric  light 
company's  rights  authorized  by  act  of  May  25,  1878,  P.  L.  145,  to  reorganize; 
Bates  Maeh.  Co.  v.  Trenton,  &  K.  B.  R.  Co.  70  IS.  J.  L.  688,  103  Am.  St.  lEep. 
811,  S8  AtL  935,  holding  productitm  and  control  of  electrin  power  by  mechanical 
means  and  its  adaptation  for  use  upon  a  trolley  system  is  a  "manufacturing 
purpose,"  with  mechanics'  lien  law. 

Disapproved  in  effect  in  People  ea  rel.  Brush  Electric  Mfg.  Co.  v.  Wemple,  129 
X.  Y.  555,  14  L.  R.  A.  711,  footnote  p.  708,  29  N.  E.  808,  including  electric  light 
company  among  manufacturing  corporations  exempt  from  state  tax. 
ClamUleiitloB  for  teza,tl«a> 

Cited  in  Kniaely  use  of  Con.  v.  Ootterel,  3  Dauphin  Co.  Rep.  12^  heading  deal- 
ers in  goods,  wares,  and  merchandise  may  be  classified  as  wholesalers  and  retail- 
ers, and  taxed  at  different  rates. 
Conctractloa  of  stetatea. 

Cited  in  Lilcins's  Petition,  223  Pa.  465,  72  At].  8S8,  37  Pa.  Super.  Ct.  635, 
holding  a  general  ud  comprehensive,  rather  than  a  strained,  technical,  or 
speeiflc  meaning  is  ordinarily  to  be  adopted. 


14  L.  R.  A.  114,  BOARD  OF  HEALTH  T.  VAN  HOESEN,  87  Mich.  S33,  40  N.  W. 


RIslit  to  eondemn  propertr* 

Cited  in  Fallsburg  Power  ft  Mfg.  Co.  AlflXander,  101  Va.  106,  61  L.  R.  A. 
133,  99  Am.  St.  Rep.  866,  43  8.  B.  184,  holding  ecwporation  authorized  to  develop 
and  use  water  power  to  generate  electricity  for  general  use  not  entitled  to  con- 
demn private  property;  St.  James  African  M.  E.  Church  v.  Baltimore  &  O.  R. 
Co.  114  Md.  448,  70  Atl.  35,  holding  that  railroad  company  has  right  to  eon- 
dem  for  its  use  unoccupied  part  of  private  cemetery  owned  by  religious  corpora- 
tion; Shasta  Power  Co.  v.  Walker,  149  Fed.  570;  Minnesota  Canal  A  Power  Co. 
v.  Koochiching,  97  Minn.  449,  6  L.ILA.(NJS.)  640,  107  N.  W.  405,  7  A.  A  E. 
Ann.  Cas.  1182, — holding  a  use  is  not  public  unless  under  proper  regulations  the 
public  has  the  right  to  resort  to  the  property  for  the  use  for  which  It  was 
ai^ufred  independently  of  the  will  or  caprice  of  the  corporation  in  whidi  the 
title  of  the  property  vests  upon  condemnation;  Howard  Mills  Co*  t.  Sohwartx 
Lumber  A  Coal  Co.  77  Kan.  600,  18  L.R.A.(N.S.)  362,  95  Pac.  560,  holding  a 
private  corporation,  owning  a  mill  operated  by  steam  power  and  having  for  its 
purpose  the  manufacture  and  sale  of  feed  and  flour  cannot  exercise  right  of 
eminent  domain  for  purpose  of  improving  and  enlarging  its  business;  Brown 
T.  Gerald,  100  Me.  376,  70  L.R.A.  464,  100  Am.  St  Rep.  526,  61  Atl.  785,  hold- 
ing  manufacturing  generating,  selling,  distributing  and  supplying  electricity 
for  power  for  manufacturing  or  mechanical  purposes,  is  not  a  public  use  for 
which  private  property  may  be  tal«n  against  will  of  owner;  State  ex  rel.  Ta- 
eoma  Industrial  Co.  r.  White  River  Power  Co.  39  Wash.  668.  2  LJt.A.(KjS.)  848. 
82  Poc.  160,  4  A.  A  £.  Ann.  Cas.  987;  Berrien  Springs  Water  Power  Co.  v. 
Berrien  Circuit  Judge,  133  Mich.  53,  103  Am.  St.  Rep.  438,  94  N.  W.  370,— hold- 
ing land  cannot  be  taken  by  a  corporation  under  eminent  domain,  unless,  after 
it  is  taken  it  is  to  be  devoted  to  the  use  of  the  public  independent  of  the  will 
of  the  corporation;  Gosard  v.  Kanawha  Hardwood  Co.  139  N.  C.  202,  1  L.RJL. 
976,  111  Am.  St  Rep.  778,  61  S.  E.  932,  holding  right  of  eminent  domain 
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canoot  he  conferred  to  secure  a  right  of  way  for  private  railway  to  traiiaport 
timber  to  market;  Alfred  Phosphate  Co.  v.  Dack  Rfrer  Phosphate  Co.  120  Teim. 
273,  22  L.R.A.(N.S.)  705,  113  S.  W.  410,  holding  if  cmdemnatioii  ia  not  for 
a  public  use  the  right  of  eminent  domain  eannot  be  conferred  upon  either  private 
or  public  corporation. 

Jadlclal  power  oTcr  emimeBt  Aoasla.  ^ 

Cited  in  United  SUtea  Gypsum  Co.     Kant  Cirenit  Jndga.  160  Hieh.  «72.  114 

N.  W.  666,  holding  if  preliminary  objections  in  condemnation  proceedings  are 
overruled  and  an  order  appointing  commissioners  or  jury  is  made  Jurisdictional 
queeiions  are  reviewable  by  certiorari. 

Cited  in  notes  (22  L.R.A.(NJB.)  7,  24,  26,  28,  39,  40,  41,  42,  45,  51,  55.  89, 
171)  on  judicial  power  over  eminent  domain;  (68  Am.  St.  Biep.  929,  935)  on  exiit- 
ence  of  public  us«  aa  question  for  oourta. 

14  L.  R.  A.  117,  EVANS  T.  FOSTER,  80  Wis.  609,  60  N.  W.  410. 
Llabllltr  <«r  learser  4ekta. 

Cited  in  Merton  t.  O'Brien.  117  Wis.  442.  04  N.  W.  340,  holding  that  action  to 
enforce  legacy  against  devise  chargeable  with  payment  may  be  barred  by  limita- 
tions; Fym  V.  Fym,  118  Wis.  669.  06  N.  W.  429,  holding  part  of  estate  not  exempt 
chargeable  with  payment  of  testator's  debts;  Painter  v.  Kaiser,  27  Nev.  431,  65 
L.R.A.  675,  108  Am.  St  Rep.  772,  76  Fac.  747.  1  A.  ft  E.  Ann.  Caa.  785,  aa  to 
personal  liability  of  executors  for  payment  of  l^acies  upon  their  implied 
promise  to  pay  same ;  Re  Bouck,  133  Wis.  174,  113  N.  W.  MS,  as  to  liaMlitgr  of 
one  accepting  bequest  charged  with  a  debt. 

Cited  in  footnote  to  Case  v.  Hall.  25  L.  R.  A.  766,  which  holds  aeeeptanee  of 
devise,  with  direction  to  pay  l^adea,  renders  deviaee  peraminllj  liaUe. 

14  L.  R.  A.  120,  BROWN  v.  VAILES,  16  Colo.  462,  27  Pac  945. 
Limitation  BpOA  wtm^t  to  ooatcat  electloa. 

Cited  in  Gillespie  v.  Dion,  18  Mont.  194,  33  L,  R.  A.  707.  44  Pac.  954,  holding 
dection  contest  statement  failing  to  allege  contestant's  qualifications  cannot  be 
amended  after  lapse  of  time  to  begin  proceedings;  Lowry  v.  Stotts,  138  Ky.  254, 
127  S.  W.  789,  holding  that  petition  to  contest  election  is  not  valid  if  filed  on 
following  Uonday,  where  lut  d^r  for  filing  falls  on  Sunday. 
GomvntatloB  of  time. 

Cited  in  footnote  to  People  use  of  Chaddook  Barzy,  18  L.  R.  A.  337.  which 
requires  exclusion  of  di^  of  servioe  and  retom  day  la  oomputing  time  for  ^pear- 
ance. 

Cit«d  in  notes  (16  L.R.A.(N.S.)  687)  on  first  and  last  days  in  computation 
of  time;  <38  LJLA.(N.8.)  1162)  on  limitation  of  aeUona:  rule  as  to  first  and 
last  daya  in  computation  of  time;  (78  Am.  St.  Rep.  S77,  380),  on  computation 

time. 

—  When  Snndar'  or  koltdar  Imilvded. 

Cited  in  American  Tobacco  Co.  v.  StrickUng,  88  Md.  610.  41  AU.  1083,  h<ddinf 
atotuta  providing  for  performance  of  act  within  seven  days  includes  SiuhIiv; 
Johnston  v.  New  Omaha  Thompson*Hottston  Elaotrie  Lig^t  Co.  86  Neb.  173. 
125  N.  W.  163,  20  Ann.  Cas.  1314,  holding  that  under  section  895  of  code  where 
•et  is  to  be  done  within  specified  time  and  last  day  falls  on  Sunday,  act  may 
be  done  on  following  day;  Geneva  Cooperage  Co.  v.  Brown,  124  Ky.  24,  124  Am. 
St.  Rep.  388,  98  S.  W.  279,  holding  stktute  providing  that  if  any  proceeding  is 
directed  by  law  to  take  place  on  a  particular  day  of  the  month  if  ib»  day 
happen  to  be  Sunday,  the  proceeding  shall  take  ^ace  the  next  day  does  not  «s- 
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tend  to  the  proviaioni  of  the  statute  of  UmitatioiU}  Johnatra  T.  N^ew  Omaha 
Thompaou-Houston  Electric  Light  Co.  86  Neb.  160,  126  N.  W.  163»  holding  where 
an  act  is  to  be  done  or  permitted  to  be  done  within  a  epeeiflad  tiau  and  the 
last  day  ii  Sunday  it  shall  be  excluded. 

Cited  in  footnotee  to  Hirahfleld  t.  Ft.  Worth  Nat.  Bank»  15  L.  R.  A.  689.  which 
holds  note  falling  due  on  Sunday  payable  on  Monday;  Hanover  F.  Ina.  Co.  T. 
Shrader,  30  h.  B.  A.  498,  which  deniea  right  to  exclude  Sunday,  although  last  of 
thirty  days  for  filing  application  for  writ  of  error;  Merritt  t.  Gate  City  Nat. 
Bank,  38  L.  R.  A.  749,  which  holds  Sunday  before  term  of  court  beginning  on 
Monday  not  excluded  in  determining  whether  action  triable;  Morris  t.  Union  Nat. 
Bank,  60  L.  R.  A.  188,  which  denies  bank's  liability  for  failure  to  protest  in  due 
season  note  falling  due  on  holiday,  under  honest  mistake  as  to  proper  time; 
Oocumpaugh  t.  Norton,  68  LJI.A.  272,  which  holds  that  a^^gate  of  half  holi- 
daya  shall  be  added  in  computing  time  for  tiding  appeals  under  statute  exclud- 
ing holidays  from  number  of  days  specified;  American  Tobacco  Co.  t.  Strickling, 
69  L.R.A.  909,  which  bolda  tliat  Sundays  cannot  be  excluded  in  computing  time 
for  aigning  bills  of  exception. 

Cited  in  notes  (40  L.  R.  A.  204,  248)  on  rule  as  to  computing  time  when 
Sunday  or  holiday  is  &mt  or  last  daj;  (23  L.R^.(N.S.)  760)  on  day  of  grace 
for  pigment  of  insurance  pronium  or  assessment,  where  date  of  payment  or 
expiration  of  such  period  falls  on  Sunday  or  holidi^. 

Distinguished  in  Denver  v.  Londoner,  33  Colo.  Ill,  80  Pac.  117,  holding  under 
city  charter  requiring  the  board  of  public  works  before  ordering  an  improve- 
ment to  publish  notice  for  twenty  days,  Sunday  was  to  be  included  though  it 
was  the  laat  day  of  the  publication. 

14  L.  R.  A.  123,  DONAHUE  v.  HUBBARD,  164  Mass.  637.  26  Am.  St  Rep.  271. 

28  K.  E.  009. 
TauBor  br  •ntirstr* 

Cited  in  Morris  v.  MeCarty,  168  Mass.  12,  32  N.  E.  038,  holding  deed  creates  no 
estate  in  entirety  when  grantees  not  husband  and  wife;  Phelps  v.  Simons,  169 
Mass.  417,  38  Am.  St.  Rep.  430,  34  N.  E.  657,  holding  husband  may  assign  gift  of 
bank  stock  made  to  husband  and  wife,  subject  to  wife's  survivorship;  Pease  v. 
Whitman,  182  Mass.  364,  69  N.  £.  795,  holding,  before  enactment  of  Stat.  1886, 
ohap.  237,  husband  could  not  deed  whole  estate  conveyed  to  husband  and  wife : 
McLaughlin  t.  Rice,  186  Maes.  214,  ]02  Am.  St.  Rep.  330,  70  N.  E.  62,  holding 
conveyance  to  husband  and  wife  created  ul  estate  by  entireties;  Mardt  v.  Schar- 
mach,  66  Misc.  126,  lip  N.  Y.  Supp.  449,  holding  a  conveyance  by  a  husband  to 
his  wife  of  hia  interest  in  land  as  tenant  by  entirety  is  valid. 

Cited  in  footnote  to  Re  Albrecht,  18  lb  R.  A.  320,  which  denies  tenancy  b; 
entirety  in  bond  and  mortgage  to  hu&band  and  wife. 

Cited  in  note  (30  L.  R.  A.  320)  on  tenancy  by  entireties. 

14  L.  R.  A.  126,  BALCH  v.  PICKKRING,  154  Masa.  363,  28  N.  E.  293. 
iBterpretetloB  at  will. 

Cited  in  Niles  v.  Almy,  161  Mass.  31,  36  N.  E.  682,  holding  will  dividing  among 
"others"  property  left  1^  life  tenants  without  issue  means  snrvirlng  children  of 
testator. 

Distinguished  In  Lawrence  v.  Phillips,  186  Mass.  322,  71  N.  E.  641,  holding 
under  will  providfaig  tiiat  sbaic  of  child  dying  without  issue  shall  go  to  snr- 
vivii^  ehildrta  iMue  of  deceased  ehild  snrvlving  at  death  of  one  of  the  children 
without  issue  cannot  share  in  estate. 
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1081. 

PrapeFtT  mabjMt  f»f  MMrtKaKe. 

Cited  in  Thompam  v.  Anderaon,  94  Iowa,  668,  63  N.  W.  366,  holding  diattd 
mortgage  oorering  inereaae  of  hogs  vtUd  u  io  increase;  Riddle  r.  Dow,  98  Iowa, 
17,  32  L.  R.  A.  814,  66  N.  W.  1066,  holding  mortgage  by  lessor  upon  ondivided  in- 
terest in  crop  raised  by  tenant  paramount  to  garnishment  of  tenant;  Davis  t. 
Pitcher.  97  Iowa,  15,  59  Am.  St.  Rep.  302,  65  N.  W.  1005;  Consolidated  Tank  Line 
Co.  T.  Collier,  148  Ul.  262,  39  Am.  St.  Rep.  181,  35  N.  E.  756;  Lawrence  t.  Mo- 
Kenzie,  88  Iowa,  440,  65  N.  W.  505, — holding  book  accounts  subject  of  mort- 
gage; Dyer  v.  Schneider,  106  Minn.  27S,  20  L.R.A.<NJB.)  607,  130  Am.  St.  Bep. 
61S,  118  N.  W.  1011,  holding  chattel  mortga^  void,  at  least  as  to  creditors 
without  notice,  which  purports  to  assign,  to  secure  •  specific  debt,  all  future 
earnings  of  a  threshing  mai^ine,  therein  described,  also  of  any  other  thxeshing 
machine  operated  by  mortgagor  and  crew  which  may  accrue  for  threshing  dui^ 
ing  ensuing  two  years  within  three  designated  townebipa. 

Cited  in  notes  (18  L.  R.  A.  303)  on  efficacy  of  mortgage  on  chattels  to  be 
manufactured  or  acquired  as  Independent  articles,  and  not  aa  articles  or  fruits  of 
existing  property;  (20  L.R.A.(N.8.)  606)  on  chattel  mortgage  of  future  earn- 
ings of  threshing  outfit. 
Book  MCOWBta  mm  penoaal  property* 

Cited  in  Lawrence  v.  McKenzie,  88  Iowa,  437,  55  N.  W.  505,  holding  book  ac- 
counts not  personal  property  within  Code,  1  1023,  requiring  record  of  mortgages, 
when  property  retained  by  mortgagor. 
Wkat  Is  «wlKUbl«. 

Cited  in  footnotes  to  Eridcson  v.  Brookings  County,  18  L.  B.  A.  347,  wbidi  holds 
assignable,  right  of  purchaaer  at  unlawful  tax  sale  to  have  money  refunded; 
Dolan  V.  Hughes,  40  L.  R.  A.  736,  which  liolds  valid,  aeaignment  of  wages  for  year 
by  person  then  working  under  contract;  Graham  Paper  Co.  v.  Pembroke,  44  L. 
R.  A.  632,  which  sustains  aesignment  of  accounts;  Mallin  v.  Wenham,  65  I^R„\. 
602,  which  upholds  assignment  of  wages  to  be  earned  in  future  under  existing 
c(mtract;  0*Neil  v.  Helmke,  70  L.R.A.  338,  which  holds  neither  legal  transfer 
of  nor  Hen  on  proceeds  of  milk  to  be  delivered  by  producer  to  cheese  manu- 
facturer effected  by  order  directing  latter  to  direct  to  third  person -proceeds  of 
all  milk  delivered  by  producer  at  factory  in  future. 

Cited  in  note  (18  Ii.R,A.(N.8.)  194)  on  asaignahilii^  of  insurance  agent's 
right  to  commissions  on  renewal  premiums. 

MortKaSor's  rlsht  to  mortsaKed  propertr  before  d«teiilt. 


Cited  in  Swan  v.  Thurman,  112  Mich.  417,  70  N.  W.  1023,  holding  chattel  nwt- 
gagor  may  sue  before  default,  on  account  covered,  when  mortgage  allows  use  of 
property  till  default. 

(Creditors*  rlvfeta  Im  delitor*a  peraoaal  Mrvleea. 
Cited  in  note  (21  L.  R.  A.  624)  on  rights  of  creditors  in  personal  services  erf 

debtor. 

OcseriptSom  M  aCeetlaiv  mortsaaro. 

Cited  in  Funk  v.  Mercantile  Trust  Co.  80  Iowa,  268,  66  N.  W.  496,  holdii^ 
mortgage  upon  "income,  issue,  and  profits"  of  coal  mine  valid  as  against  attach* 
ing  creditor;  Reynolds  v.  SArong,  10  N.  D.  83.  88  Am.  St.  Bep.  680,  85  N.  W.  987, 
holding  mortgage  covering  future  eornii^  of  threshing  outfit,  giving  description, 
owner,  and  place  of  operation,  omitting  names  of  lutiire  dsbton,  vmlid;  Davis  v. 
Pitcher,  97  Iowa,  16,  69  Am.  St.  Bep.  302,  66  N.  W.  1096,  hoUfav  mortgage  «m- 
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veying  stock  of  goods  and  "book  accotrata  and  notes  kept  In  aibove  building"  saf- 
ficieotly  describes  property  to  protect  mortgage;  Lawrence  t.  McEenzie,  88  lom, 
440,  S5  N.  W.  606,  holding  chattel  mortgage  on  "book  accoonta  lor  goods  kHA** 
insufficient  description;  Taorlor  t.  Gilbert,  92  Iowa,  692,  61  N.  W.  203,  holding  t»- 
cital  in  mortgage  naming  cattle  as  those'  "recorded  in  Ameriean  Hereford  Herd 
Book"  insnSieient  as  to  subsequent  mortgagee. 

14  L.  R.  A.  128,  Em  parte  McKNIGHT,  48  Ohio  St.  688,  28  N.  E.  1034. 
Habeas  corpaa  mm  remedy  to  obtala  dlaekarse. 

Cited  in  Ex  parte  McKnight,  3  Ohio  S.  P.  266,  dismissing  petition  for  writ  of 
habeas  corpus  for  retention  beyond  two  terms  without  trial;  Re  Betts,  36  Nc^. 
285,  denying  writ  of  habeas  corpus  to  correct  errors  in  drawing  grand  jury  which 
indicted  prisoner;  Com.  t.  Wright,  158  Mass.  152,  19  L.  R.  A.  208,  36  Am.  St.  Rep. 
476,  33  N.  E.  82,  holding  question  of  prifloner'a  right  to  return  to  state  surrender* 
ing  him  may  be  raised  petition;  McGorry  y.  Sutter,  80  Ohio  St.  408,  24 
LJt.A.(N.S.)  171,  131  Am.  St.  Rep.  71S,  80  N.  E.  10,  holding  a  resort  to  habeas 
corpus  by  a  witness  who  has  been  committed  to  jail  by  order  of  trial  court  for 
refusing  to  testify  is  a  collateral  attack  upon  the  order  of  eommitaient,  and 
plaintiff  assumes  burden  of  showing  it  void. 

Trial  for  erlB*  •tber  thmm         nm  wklsb  extradiU«a  was  •btal&efl. 

Cited  in  note  (16  L.  R.  A.  177)  on  abduction  or  wrongful  bringing  of  criminal 
into  jurisdiction  as  defense  to  prosecution. 

Distinguished  In  Re  Donahue,  4  Ohio  N.  P.  296,  denying  that  dismissal  upon 
charge  of  illegal  voting  precludes  prosecution  for  fraudulent  registration  at  same 
election;  Lascelles  r.  State,  90  Ga.  368,  3S  Am.  St.  Rep.  216,  16  S.  E.  945,  holding 
fugitive  surrendered  by  foreign  country  under  treaty  stipulation  may  be  tried  for 
offenses  not  embraced  in  application. 

Disapproved  in  effect  in  Com.  r.  Wright,  108  Mass.  152,  19  L  R.  A.  208,  footnote 
p.  206,  36  Am.  St.  Rep.  475,  33  N.  E.  82,  and  People  em  rel.  Post  v..  Cross,  64  Hun, 
362,  10  N.  Y.  Supp.  271,  holding  one  surrendered  1^  foreign  state  on  charge  of 
larceny  may  be  sutwequently  indicted  for  robbery;  Knox  v.  State,  164  Ind.  230, 
108  Am.  St.  Rep.  291,  73  N.  E.  256,  3  Ann.  Cas.  630,  holding  a  fugitive  from 
justice,  extradited  on  a  charge  of  a  specific  crime,  may  be  tried  on  another  and 
different  criminal  charge  without  being  afforded  an  opportunity  to '  return  to 
state  from  which  be  was  extradited;  Re  Brophy,  2  Ohio  N.  P.  231,  4  Ohio  S.  & 
C.  F.  Dee.  392,  holding  under  deciaion  of  United  States  Supreme  Court  fugitive 
who  has  been  returned  1^  interstate  rendition  may  be  tried  for  other  offenses 
than  that  for  which  his  extraditimi  was  denuuided. 

14  L.  R.  A.  133,  REINING  v.  NEW  YORK,  L.  ft  W.  R.  00.  128  N.  T.  1S7,  28  N.  E. 
•  640. 

lajupy  to  abBtter*a  rfabta  In  talstawar* 

Cited  in  Brown  v.  San  Francisco,  124  Cal.  281,  67  Pac.  82,  denying  that  consti- 
tutiraal  provision  forbidding  damage  to  property  without  compensation  applies 
to  diminution  in  value  by  closing  end  of  street;  Culver  v.  Yonkers,  80  App.  Div. 
311,  80  N.  Y.  Supp.  1034,  holding  city  liable  for  improvements  in  pfivate  road 
partially  destroying  abutter's  access  to  property;  Re  Grade  Crossing,  6  App.  Div. 
339,  40  N.  Y.  Supp.  520,  and  Re  Grade  Crossing,  164  N.  Y.  560,  49  N.  E.  127, 
Affirming  17  App.  Div.  59,  44  X.  Y.  Supp.  844,  upholding  abutter's  right  to  dam- 
ages under  city  charter  for  injury  to  property  by  construction  of  grade  crossing; 
Brewster  v.  J.  &  J.  Rogers  Co.  169  N.  Y.  80.  58  L.  R.  A.  498,  62  N.  E.  164,  holding 
riparian  owner  entitled  to  damages  for  injury  to  saw  mill  by  discharge  of  water 
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from  dam  ioto  river  used  as  hi^way;  Potter  v.  Interborougb  Rapid  Transit 
Co.  61  Misc.  430,  105  N.  Y.  Supp,  1071,  as  to  eaaemeats  of  abutting  owners  in 
street;  Champlain  Stone  &.  Sand  Co.  t.  State,  60  Misc.  407,  123  N.  Y.  Supp.  548 
(dissenting  opinion),  as  to  easements  of  light,  air  and  aceess  to  abut^^  lota 
bring  property;  MeMillaa  v.  Klaw  ft  E.  Constr.  Co.  107  App.  Div.  413,  95  TS. 
Y.  Supp.  366,  holding  a  munieipal  ordinance  autborinng,  on  the  pigment  of  a 
specified  fee,  the  issuance  of  permits  for  the  construction  of  ornamental  projec- 
tions beyond  building  line  is  unconstitutional  as  depriving  other  owners  abutting 
on  street  of  property  without  due  process  of  law ;  Warner  v.  State,  13S  App.  Div. 
612,  117  N.  Y.  6.  108,  holding  owner  of  lot  abutting  highway  has  no  rcnsedj  fm' 
injury  to  his  property  caused  by  lawful  ehwuge  of  grade  of  street. 

Cited  in  note  (16  L.BJLiN.S.)  66)  on  cntting  off  aceeas  to  higliw^  a*  a 
taldag. 

Distinguished  in  Ibuahattan  B.  Co.  r.  New  Yoric,  89  Hvo,  436,  36  N.  T.  Bupp. 
506,  holding  city  chargeable  with  expense  of  altering  eleratod  road  \^  coautmctF 
ing  intersecting  viaduct;  Saner  v.  New  York,  ZOO  U.  S.  653,  9]  L.  ed.  1164,  27 
Sup.  Ct.  Rep.  686,  holding  an  abutting  owner  is  not  deprived  of  his  property 
without  due  process  of  law  by  the  erection  by  a  municipality  in  a  eity  street 
under  authority  of  statute  wtiicb  makes  no  provision  for  oompenaatioa  (rf  an 
elevated  iron  viaduct  for  public  use. 
—  Injwrr  hy  railroad. 

Followed  in  Strasser  v.  Kew  York,  L.  ft  W.  R.  Co.  128  N.  Y.  8S3.  28  N.  E.  640^ 
holding  abutters  entitled  to  compensation  for  closing  street  for  ordinaiy  traffic  by 
erection  of  railroad  embankment  under  municipal  authority. 

Cited  in  Egerer  v.  New  York  a  ft  H.  R.  R.  Co.  130  N.  Y.  116,  14  L.  B.  A.  385. 
29  N.  E.  05,  AOirming  70  App.  Div.  422,  75  Y.  Supp.  476.  holding  abutting 
owner  deprived  of  light,  air,  and  access  to  premises  by  erecti(m  of  railroad  em- 
bankment entitled  to  damages;  Willamette  Iron  Works  v.  Oregon  R.  ft  NaT.  Co. 
26  Or.  22U,  29  L.  R.  A.  91,  40  Am.  tSt.  flep.  020,  37  Fac.  1016,  holding  erectun  ot 
approach  to  toU  bridge  owned  by  private  corporation,  cutting  off  access,  entitles 
abutter  to  damages;  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  306,  03  N.  E.  357,  Al- 
firming  67  App.  Div.  360,  73  N.  Y.  Supp.  704,  holding  occupation  of  street  bf  eiee- 
tric  railway  impoees  additional  burden  upon  fee  entitling  abutters  to  damages; 
Fulton  Light.  Heat  ft  P.  Co.  v.  State,  65  Misc.  289,  121  N.  Y.  Supp.  536.  as  to 
easements  of  light,  air  and  access  appurtenant  to  abutting  lots  conaUtuting 
property  rights  protected  by  constitution,  where  state  has  authorized  tbe  con- 
atruetion  of  an  elevated  railroad  in  a  public  highway:  Foster  Lumber  Co.  t. 
Arkansas  Valley  ft  W.  R.  Co.  20  OkU.  692,  80  LJELA.<N.S.)  237,  95  Pae.  224,  100 
Pac.  1110,  holding  an  abutting  owner  whose  means  of  access  to  his  proper^ 
has  been  cut  off  or  materially  interrupted  by  the  building  of  a  railway  npon  the 
street  in  front  of  said  property  may  recover  damages  therefor;  Bembard 
Rochester,  127  App.  Div.  879,  112  N.  V.  Supp.  229,  boUing  under  statute  if 
<-ommon  council  merely  permitted  a  railroad  to  change  grade  of  street  without 
making  compensation  to  abutting  owners  and  did  not  supervise  the  change  if 
the  change  was  permitted  for  benefit  of  railroad,  tlie  oity  would  be  liable  for 
damans  to  abutting  owner ;  Blackwell,  E.  ft  S.  W.  B.  Co.  v.  Gist,  18  Okla.  5S4. 
00  Pac.  889,  holding  where  a  railroad  company,  after  vi  ordinance  had  been 
passed  vacating  a  street  in  a  eity,  enters  npon  the  strip  of  land  formerly  em- 
braced in  the  street  and  appropriates  the  same  or  a  portion  thereof  for  its  right 
of  way  without  consent  of  adjacent  owner,  such  company  is  liable  for  damages 
for  any  depreciation  of  the  property  of  owner;  Sauer  v.  New  York,  180  N.  Y. 
.15,  70  L.R.A.  72],  72  N.  E.  579  (dissenting  opinion),  as  to  right  of  abutting 
owner  to  recover. 
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Cited  in  footnote  to  Memphis  £  C.  R.  Co.  v,  Birmingham,  S.  &.  T.  River  K.  Co. 
18  L.  R.  A.  166,  which  holds  compensation  required  from  railroad  crossing  other 
railroad. 

Cited  in  notes  (14  L.  R.  A.  362)  on  injury  to  abutter's  easement  by  railroad 
in  street;  (36  L.R.A.(K.S.)  774,  801)  on  abutter's  right  to  compensation  for 
railroad*  in  streets;  (31  Am.  St.  Rep.  733)  on  occupation  of  city  streets  by 
railroads. 

Distinguished  iii  Ruuenateia  v.  New  York,  L.  «c  W.  R.  Co.  136  N.  Y.  631,  18  L.  IL 
A.  760,  footnote  p.  7GS,  32  N.  E.  1047,  Reversing  47  N.  Y.  S.  R,  140, 19  N.  Y.  Supp. 
833,  denying  liability  to  abutter  for  embankment  changing  grade,  necessitated 
by  railroad  embankment  intersecting  strt^t;  Pratt  v.  New  York  C.  A 
H.  R.  K.  Co.  tlO  Hun.  30,  35  N.  Y.  Supp.  557,  denying  abutter's  rij,'!it  to  en- 
join railroad  company's  excavation  in  street  under  direction  of  police  power; 
Talbot  V.  New  York  &  H.  R.  Co.  151  K.  Y.  161.  4S  N.  £.  382,  Affirming  78  Hun, 
477,  29  N.'  Y.  Supp.  187,  denying  liability  to  abutting  owner  for  change  in  street 
grade  by  bridge  erected  under  legislative  authority;  Conabeer  t.  New  York  C.  ft 
n.  R.  R.  Co.  156' N.  Y.  488,  51  N.  E.  408,  denying  liability  for  construction  of  rail- 
road at  place  never  opened  or  used  as  street;  Oolan  v.  New  York  &  H.  R.  Co.  74 
App.  Div.  437,  77  N.  Y.  Supp.  815;  Fries  v.  New  York  &.  H.  R.  Co.  169  N.  Y.  284, 
62  N.  E.  35S,  denying  liability  of  railroad  company  to  abutting  owner  for  erec- 
tion of  viaduct  under  statutory  order;  Smith  v.  Boston  ft  A.  R.  Co.  181  N.  Y. 
137,  73  N.  E.  679,  holding  statute  providing  that  a  municipal  corporation  may 
acquire  or  condemn  land  necessary  to  abolish  grade  crossings  does  not  impose 
upon  the  town  liability  to  pay  an  abutter  damages  resulting  from  jchangc  of 
grade  of  highway. 

—  Injury  by  telephone. 

Cited  in  Eels  v.  American  Tcleph.  ft  Teleg.  Co.  143  N.  Y.  UO.  25  L.  R.  A.  644,  38 
N.  £.  202,  denying  that  public  easement  in  rural  highway  entillps  telephone  com- 
pany  to  exclusive  appropriation  of  portion  for  poles;  Castle  v.  Bell  Tcleph.  Co. 
49  App.  Div.  445,  63  X.  Y.  Supp.  482  (dissenting  opinion),  majority  denying  that 
maintenance  of  conduit  for  telephone  wires  beneath  street  iiajfO»^,^i^^UoafLl  bur- 
den entitling  abutters  to  damages. 

—  Injnrr  by  electrtc  Itslit  company. 

Cited  in  Brown  v.  Asheville  Electric  Co.  138  N.  C.  536,  69  IaR.A.  633,  107 
Am.  St.  Rep.  554,  61  8.  £.  62,  holding  electric  light  company  appropriating  migr 
of  rights  of  abutting  owner  must  compensate,  him  therefor. 

14  L.  R.  A.  138,  AUSTIN  v.  VROOMAN,  12S  N.  Y.  229,  28  N.  E.  4TI. 
LlAbiltty  of  pnbllc  omcera. 

Cited  in  Noyes  v.  £dgerly,  71  N.  H.  502,  63  At!.  311.  holding  imprisonment  If 
sheriff  on  process  issued  by  court  without  jurisdiction  of  subject-matter,  pn- 
sumptively  unlawful. 

Cited  in  footnote  to  Lowe  v.  Conroy,  66  L.R.A.  907,  which  holds  health  officer  in- 
dividually liable  for  destruction  of  private  property  by  mistake  in  attempt  to 
preserve  public  health. 

—  Of  Jadldal  oBeen  venenUr. 

Cited  in  Brunner  v.  Downs,  43  N.  Y.  S.  R.  827,  17  N.  Y.  Supp.  633,  holding  re- 
corder not  liable  for  false  imprisonment  in  granting  warrant  for  violation  of 
building  ordinance;  Bryan  v.  Stewart.  123  N.  C.  98,  31  S.  E.  2SC,  dismissing  com- 
plaint for  false  imprisonment,  because  clerk  issuing  warrant  acting  in  judicial 
capacity;  Wright  v.  Jones,  14  Tex.  Civ.  App.  430,  38  S.  W.  249,  holding  members 
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of  commisHoners'  court  not  liable  for  property  taken  by  eolleetor  i^oit  tax  levied 
under  miacoiutruetion  of  law. 

Cited  in  note  (39  L.  R.  A.  459)  <m  decbkm  agaiost  oomtitutional  right  aa  non- 
subject  to  eollateral  attadc. 
~-  Of  vveaMlnv  mnnlelpal  ^M^mr. 

Cited  in  footnotes  to  Bontte  v.  Emner,  16  L.  R.  A*  OS,  which  holda  mayw 
not  liable  for  brief  imprlBonment  unless  aotirai  arbitrary;  Guild  v.  Goodwin,  27 
L.  R.  A.  660,  which  holds  mayor  not  liable  for  malicious  prosecution  in  attempting 
to  enforce  void  ordinance;  Scott  v.  Fishblate,  30  L.  R.  A.  696,  nliich  denies  lia- 
bility of  mayor  to  civil  action  for  imprisonment  for  contempt;  Tillman  v.  Beard. 
46  li.  B.  A.  215,  which  denies  liability  of  village  president  for  procuring  arrest  for 
Tiolating  void  ordinance. 
—  Of  Ja«s«. 

Cited  in  Calhoun  v.  Little,  106  Qa.  341,  4S  L.  B.  A.  632.  footnote  p.  630,  71  Am. 
St.  Rep.  254,  32  S.  E.  86,  holding  municipal  judge  convicting  one  for  violating 
ordinance  passed  without  authority  not  liable  for  false  imprisonment;  Root  t. 
Rose,  6  N.  D.  683,  72  N.  W.  1022,  holding  judge  not  liable  for  malicious  prosecu- 
tion on  ground  that  evidence  did  not  warrant  conviction;  Robertson  v.  Parker,  99 
Wis.  659,  67  Am.  St.  Rep.  889,  75  N.  W.  423,  holding  complaint  alleging  mmiiei- 
pal  judge  without  authori^  to  commit  perB<ms  charged  with  n^lect  to  support 
family  states  cause  of  action. 

Cited  in  footnotes  to  .Williamson  v.  Lacey.  26  L,  B.  A.  506,  which  holds  justice 
not  personally  liable  for  excluding  spectators;  Glazer  v.  Hubbard,  39  L.  R.  A.  210, 
which  holds  police  judge  guilty  of  false  imprisonment  in  committing  person,  with- 
out other  warrant  for  his  arrest  than  tel^ram  from  chief  of  police;  Webb  v. 
Fisher,  60  L.  R.  A.  791,  which  holds  judge  not  subject  to  private  action  for  cor- 
ruptly entering  decree  disbarring  attorney;  Rush  v.  Buckley,  70  L.R.A.  464. 
which  holds  magistrate  not  liable  to  <uvil  acUon  for  erroneously  deciding  that 
be  has  jurisdiction  over  particular  oirense  of  which  complaint  is  made  to  him 
and  issuing  warrant  for  arrest  of  accused. 

Cited  in  notes  (62  L.R^.  721)  on  effect  of  bad  motive  to  make  action^le 
what  would  otherwise  not  be;  (15  Eng.  Rnl.  Gas.  53)  on  civic  liability  of 
judges. 

^Jwatlee  of  the  veM«. 

Approved  in  Handshaw  v.  Arthur,  9  App.  IHv.  179,  41  N.  Y.  Snpp.  61,  dis- 
missing complaint  against  justice  for  granting  plaintiff  Jndgmmt  and  execution 
after  adjournment  on  failure  of  parties  to  appear. 

Cited  in  People  ex  rel.  Devery  v.  Jerome,  36  Misc.  257,  73  N.  Y.  Supp.  306,  deny- 
ing writ  prohibiting  justice  from  proceeding  on  criminal  complaint  when  appli- 
cation made  on  ground  of  bias ;  Jones  v.  Foster,  43  App.  Div.  38,  60  N.  Y.  Supp. 
738,  holding  justice  acting  in  good  faith  not  liable  for  arrest  upon  incomplete  in- 
formation, offender  having  plead  guilty;  Steinert  v.  Sobey,  14  App.  Div.  SIO,  44 
N.  Y.  Supp.  146,  raising,  without  deciding  quesUoa  aa  to  inununi^  from  snit  in 
case  justice  without  jurisdiction;  People  v.  Mackensie,  69  Misc.  543,  125  N.  Y. 
Supp.  1020,  to  the  point  that  it  was  duty  of  justice  to  try  person  cha^^  iritb 
section  24  of  Forest,  Fish  and  Game  Law,  though  demand  was  made  for  bail 
to  appear  before  grand  jury;  Mcintosh  v.  BuUard,  95  Ark.  232,  129  S.  W.  85, 
holding  that  justice  of  peace  is  not  liable  for  erroneous  decisions  made  in  good 
faith  in  exercise  of  jurisdiction;  McVeigh  v.  Ripley,  77  Conn.  141,  68  AtL  701, 
holding  if  justice  of  peace  in  exercising  a  jurisdiction  which  does  beloi^  to 
him  issues  an  illegal  order,  it  is  not  to  be  treated  aa  so  absolutely  void  as  to 
afford  him  no  protection  for  what  he  has  done  under  it;  Kraft  v.  de  VemeniL 
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lOS  App.  Div.  45,  94  N.  Y.  E^upp.  230,  as  to  the  liability  of  justices  of  the  peace. 

Cited  in  footnotes  to  Banister  v.  Waketnan,  15  L.  R.  A.  201,  which  holds  justioa 
of  the  peace  liable  for  issuing  mittimus  after  appeal ;  Marks  v.  BulUvan,  20  L.  R. 
A.  600,  which  holds  magistrate  issuing  warrant  within  jurisdiction  not  liable  for 
false  impriaonmeiit;  Thompson  t.  Jaekwm,  27  L.  R.  A.  92,  which  denies  justice  ot 
the  peace  jurisdictidn  orer  nonresideiits  without  service  in  township  where  suit 
brought. 

DistinguiBhed  in  McCarg  v.  Burr,  106  App.  Div.  280,  94  N.  Y.  Sapp,  675, 
holding  where  warrant  ^as  in  excess  of  the  justices  jurisdiction  to  issue  and 
was  Toid,  the  act  of  the  justice  in  trying,  sentencing  and  imprisoning  the  ae* 
cused  upon  such  warrant,  over  the  latter's  objection  to  justice's  want  of  juris* 
diction,  constituted  false  imprisonment  for  which  justiee  was  civilly  liable. 

FbIm  iBIIWlBOBHkeilt* 

Cited  in  Noye*  t.  Edgerly,  71  N.  H.  502,  63  Atl.  Sll,  as  to  false  imprison- 
ment npon  process  without  jurisdietion. 

14  U  R.  A.  147,  CROWN  POINT  IRON  00  T.  MTNA  INS.  00.  127  N.  T.  608, 

28  N.  E.  6S3. 
CancelKtton  of  volley. 

Cited  in  Bimstein  v.  Stuyvesant  Ins.  Co.  83  ^p.  DIt.  442,  82  N.  T.  Supp.  140, 
and  Ikeller  v.  Hartford  F.  Ins.  Co.  24  Misc.  138,  63  N.  Y.  Supp.  323,  holding  re- 
turn of  policy  and  receipt  by  agent  works  cancelation;  Insurance  Commissioner 
V.  People's  F.  Ins.  Co.  68  N.  H.  53,  44  Atl.  82,  holding  insurance  may  be  termi- 
nated without  previous  notice,  under  terms  of  policy;  Knowles  t.  American  Ins. 
Co.  66  Hun,  224,  21  N.  Y.  Supp.  60,  holding  company  issuing  prior  insurance  may 
cancel  policy  without  notice,  as  to  property  not  owned  by  assignee;  Farmers'  Mut. 
Ins.  Co.  V.  Phoenix  Ins.  Co.  66  Xeb.  16,  90  N.  W.  1000,  holding  that  demand  for 
cancelation  of  policy  takes  effect  at  time  of  reoeipt  company ;  Wells  t.  Vermont 
L.  Ins.  Co.  28  Ind.  App.  626,  63  N.  EL  678,  holding  one  paying  tiiree  annual  premi- 
ums in  advance  entitled  to  cancelation  of  policy  and  issuance  Of  paid-up  policy; 
Parsons  v.  Northwestern  Nat.  Ins.  Co.  133  Iowa,  536,  110  N.  W.  907,  holding 
under  terms  of  policy  the  return  of  the  unearned  premium  was  not  a  condition 
precedent  to  cancelation  of  policy;  Ohio  Farmers  Ins.  Co.  v.  Hunter,  38  Ind. 
App.  13,  77  N.  £.  951,  holding  whether  return  of  policy  to  agent  by  assured 
was  a  cancelation  depended  upon  intent  with  which  it  was  returned;  Boutwell 
V.  Globe  &  Rubers  F.  Ins.  Co.  117  App.  Div.  906,  102  N.  Y.  Supp.  1127  (dis- 
salting  opinion),  as  to  right  of  insured  to  cancel  policy;  Boutwell  T.  Olobe  & 
Rutgers  F.  Ins.  Co.  193  N.  Y.  326,  86  N.  E,  1087,  holding  upon  request  of  as- 
sured no  formal  action  necessary  on  part  of  company  to  cancel  policy;  J&iUk 
Ins.  Co.  V.  SUmbaugh-Thompson  Co.  76  Ohio  St.  156,  118  Am.  St.  Rep.  834,  81 
N.  E.  173,  holding  act  of  surrendering  one  policy  and  accepting  another  in  its 
stead  implied  both  a  request  and  a  direction  that  the  first  should  be  cancelled. 

Cited  in  notes  (13  L.R.A.(K.S.}  807)  on  cancelation  of  insurance  by  re- 
turn of  policy;  (39  L.R.A. (N.S.)  831)  on  time  from  which  notice  of  cancelation 
of  Are  insurance  becomes  effective. 

IMsUngnished  in  Hidwy  t.  Hartford  F.  Ins.  Co.  92  Hun,  193,  36  N.  Y.  Supp.  329, 
holding  delivery  of  policy  to  agent  to  issue  corrected  one,  no  cancelation  of  former 
till  new  one  issued;  Martin  v.  Manufacturers'  Aed.  Indemnity  Co.  60  Hun,  641,  15 
N.  Y.  Supp.  309,  holding'wife,  as  beneficiary,  has  vested  interest  in  insurance  cer- 
tificate making  her  consent  necessary  to  surrender. 
Meet  of  «e»<Mltlav  auittw  la  ■Mil. 

Cited  in  Feabody  v.  Satterlee,  166  N.  Y.  177,  62     R.  A.  968,  69  N.  E.  818,  hold- 
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ing  deposit  of  proofs  of  loss  in  mstl  on  sixtieth  day,  reaching  agents  on  sixty-Bee- 
ond,  not  compliance  with  policy;  Fiok  v.  Fink,  171  K.  Y.  623,  64  N.  E.  506,  h<dd 
ing  letters  mailed  before,  but  recei^'ed  aft«r,  death  of  insured,  insufficient  to  au- 
tboriw  ^ange  in  beneficiary;  Zeltner  t.  Irwin,  21  iSiae.  U,  46  N.  Y.  Snpp.  8^ 
holdiii|[  contoact  for  purehue  of  "futures"  completed  where  letters  eontafaing 
proposiUon  received  and  acceptance  mailed;  Wester  t.  Casein  Oo.  140  App.  Dir. 
446,  125  K.  Y.  Supp.  335,  holding  that  where  termination  of  etmtnwt  depends 
upon  notice,  it  is  receipt  of  notice  and  not  mailing  of  it  which  operates  to  termi- 
nate contract;  Kavanaugh  v.  Security  Trust  &  L.  Ins.  Co.  117  Tenn.  44,  7  L.1LA. 
(N.  S.)  260,  96  S.  W.  499,  10  A.  &  E.  Ann.  Cas.  680,  holding  in  absence  of  stat- 
ute or  express  terms  of  policy  making  mailing  of  notice  of  maturity  of  a 
premium  sufficient  it  must  be  received  before  it  can  operate  as  notice  and  work 
a  forfeiture  of  poli<7;  Skillings  v.  Royal  Ins.  Co.  6  Ont.  L.  Rep.  40S,  Affirming 
4  Out.  L.  Rep.  120,  holding  notice  of  cancelation,  il  ghren  1^  mail,  must  be  re- 
ceived before  loss  by  the  party  entitled  thereto  or  by  his  ^ent  authoriad  to  re- 
ceive the  same,  otherwise  there  is  no  cancelation. 

Cited  in  footnote  to  Dailey  v.  Preferred  Masonic  Mut.  Acci.  Asso.  26  Lu  R.  A. 
171,  which  holds  mailing  accident  insurance  policy  a  delivery. 
Whmt  law  covema. 

Cited  in  Wilson  v.  Lewiston  Mill  Co.  ISO  N.  Y.  322.  66  Am.  6L  Rep.  «80,  44  N. 
E.  OSO*  holding  contract  tor  sale  of  eotton  by  New  York  bnAer  to  Maine  manoftw- 
turer  controlled  by  Maine  statute  of  frauds. 
WkcB  «otle«  eimplete. 

Cited  in  McCord  v.  Masonic  Casualty  Co.  201  Mass.  476,  88  N.  E.  6,  holding 
policy  required  delivery  of  notice  at  tiie  office  within  specified  time. 
Inrnmnee  bNkcr. 

Cited  in  Martian  t.  Robbins,  102  App.  Div.  216,  02  N.  Y.  Supp.  654,  holdii^ 
Insurance  broker  agent  of  assured  and  not  company. 

14  L.  R.  A.  151,  BONETTI  v.  TREAT.  01  Oal.  223,  27  Fkc.  612. 
CoxeaaBta  «■  attectlBK  uslvBee  of  l«aae. 

Approved  in  Edmonds  v.  Mounwy,  15  Ind.  App.  401,  44  N,  E.  106,  18  Mor. 
Min.  Rep.  38,  holding  the  assignee  is  answerable  for  rent  diirins  his  owncrsliip 
of  the  term  under  the  assignment  without  reference  to  any  obligation  assumed 
by  him  in  contract  of  assignment. 

Cited  in  Baker  v.  J.  Maler  ft  Z.  Brewery,  140  Cat.  534,  74  Pic.  22,  holding  new 
tenant  attorning  to  lessor  with  first  tenant's  consent  liable  for  rent  as  assignee  of 
lease;  Northern  P.  R.  Co.  v.  BTClure,  9  N.  D.  78,  47  L.  R.  A.  151,  81  N.  W.  52, 
holding  covenant  to  save  les^^or  harmless  from  lo^s  by  fire  enforceable  by  lessor's 
as&ignee;  Jordan  v.  Indianapolis  Water  Co.  159  Ind.  350,  64  N.  iC.  680,  holding 
lessee  not  relieved  from  express  covenant  to  pay  rent  by  lessor's  consent  to  assign- 
ment of  lease;  Summerrille  v.  Kelliher,  144  Cal.  160,  77  Pac.  889,  holding  pur- 
chaser of  leasehold  interest  bound  on  covenants  for  payment  of  rent;  Chancey  v. 
Ohio  &  I.  Oil  Co.  32  Ind.  App.  198,  69  X.  E.  477,  holding  assignee  of  lessee  not 
liable  to  lessor,  there  being  do  privity  of  estate. 

Cited  in  footnotes  to  St.  Joseph  4  St.  L.  R.  Co.  v.  St.  Louis,  I.  M.  ft  S.  R.  Oo. 
33  L.  R.  A.  607.  which  holds  railroad  company  operating  other  company's  road 
under  airreemeitt  to  pay  certain  charges  Out  of  revenue,  and  any  surplus,  not 
bound  by  covenants  in  le-ise  to  sucli  other  company;  Consolidated  Coal  Co.  v. 
Peers,  38  L.  R.  A.  G24.  which  holds  personal  obligation  not  impaled  on  asRignee  of 
lease  taking  it  subject  to  agrecnirnts  in  leaHe:  Louisville  Trust  Co.  v.  Qaertner, 
45  L.  R.  A.  613,  which  upholds  statutory  lien  for  rent  on  property  of  assignee  of 
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Imm;  Springer  v,  De  Wolf,  66  L.  R.  A.  466,  which  denies  assignee'a  power  to 
absolve  himself  from  liability  to  lessor  for  rent  by  assigning  lease  to  Ulird  person. 

Cited  in  notes  (34  L.  R.  A.  62)  on  effect  of  assignment  of  oil  and  gas  lease; 
<I5  L.R^.  765)  on  assignment  of  lease. 
Wh«t  eonatltatea  mmrrmnMmr  of  leased  weaslees. 

Cited  in  footnote  to  Gray  t.  Kaufman  Dairy  A  lee  Cream  Co.  49  I<.  R.  A.  580* 
which  denies  right  to  reeover  rent  of  landlord  reletting  after  tenant's  abandon- 
ment, notwit'bstanding  unanswered  letter  that  premises  will  be  leased  at  tenaafs 
risk. 

Cited  in  notes  (13  L.K.A.(>i'.S.)  40S)  on  remedy  of  landlord  upon  abandon- 
ment of  premises;  (114  Am.  St.  Rep.  717)  on  rights  of  landlord  on  abandonment 
of  premises  tenant. 

14  L.  R.  A.  157,  MORSB  T.  UNION  STOCK  YARDS,  21  Or.  289,  28  Pae,  2. 
Impllftd  wamustr* 

Cited  in  Wadhams  t.  Balfour,  32  Or.  326,  61  Pao.  642,  holding  warranty  implied 
that  wheat,  when  delivered,  will  correspond  with  sample;  Stanford  v.  National 
Drill  &  Mfg.  Co.  28  Okla.  444,  114  Pac.  734,  holding  ttiat  there  was  no  implied 
warranty  that  well-drilling  outfit  would  bore  in  specified  area  to  a  certain  depth; 
Puritan  Mfg.  Co.  v.  Westermire,  47  Or.  662,  84  Pac.  797,  holding  where  goods 
are  sold  by  description  there  is  an  implied  warranty  that  the  articles  delivered 
•hall  substantially  con^pond  in  their  enUrefy  to  representfttitne  of  vendor 
in  respect  to  their  quality. 

Cited  in  note  (102  Am.  SL  Rep.  609)  on  implied  warranty  of  qaality. 

Distinguished  in  Wilkinson  v.  Stettler,  46  Pa.  Super.  Ct.  409,  holding  that 
statement  by  vendor  of  horse,  that  horse  is  "solid,  sound,  all  right  and  would 
work  any  place,"  does  not  constitute  warranty,  although  vendor  knew  borse  was 
to  be  used  on  delivery  wagon. 
—  Aa  to  AtneM. 

Cited  in*Coyle  v.  Baum,  3  Okla.  71S,  41  Pae.  389,  holding  warranty  Implied  that 
oats  sold  f6r  feeding  purposes  contain  no  poisonous  substance;  MeConnick  Har- 
vesting Mach.  Co.  V.  Nicholson,  17  Pa.  Super.  Ct.  193,  holding  purchase  of  rope 
upon  reprosentation  of  cables  "as  good  as  any"  implies  warranty  of  fitness;  Mc- 
Cray  Rpfrigerator  &  Cold  Storage  Co.  v.  Woods,  09  Mich.  279,  41  Am.  St.  Rep. 
699,- 68  N.'W.  320  (dissenting  opinion),  majority  holding  warranty  not  implied 
tiiat  refrigerator  constructed  for  butchers  would  preserve  meats;  Davis  Calyx 
Drill  Co..r.  Mallory,  69  LJt.A.  070,  60  C.  C.  A.  062,  137  Fed.  336,  holding  no 
implied  warranty  that  a  madiine  tool  or  article  is  suitable  to  accomplish  a 
particular  purpose  or  do  a  speciflc  work  arises  where  vendor  orders  of  manu- 
facturer or  purchases  of  the  dealer  a  specific  described  or  definite  machioe,  tool 
or  article;  Bunch  v.  WeH,  72  ArTc.  347,  65  L.R.A.  82,  80  S.  W.  582,  holding  im- 
plied warranty  that  gooda  sold  to  be  delivered,  bought  for  purpose  of  rosalc  are 
merchantable  and  reasonably  fit  for  the  purpose  of  trade  for  which  the^  are 
purchased;  Conkling  v.  Standard  Oil  Co.  138  Iowa,  606,  116  N.  W.  822,  as  to 
implied  warranty  of  fitness  by  manufacturer;  Mine  Supply  Co.  v.  Columbia 
Mio.  Co.  48  Or.  394,  86  Pac.  789;  Lenz  v.  Blake,  44  Or.  673,  76  Pae.  250r^hold- 
ing  where  goods  are  MM  1^  description  for  a  {Muticular  purpose  known  to  the 
seller  there  is  an  implied  warranty  that -they  are  as  represented,  and  suitable 
for  the  intended  purpose. 

Cited  in  notes  (17  L.  R.  A.  210)  on  promise  to  give  full  satisfaction  subject  to 
jvdigment  of  promisee;  (22  L.  R.  A.  187,  18  on  implied  waxraaty  oi  fitness  ol 
LJLA.  An.  Vol.  'I1.--72. 
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property  boo^t  tor  ^eoial  pnrpoee;  (35  L.B.A.(XJ5.)  267,  873)  ob  effeet  il 
sale  with  particuUr  deseription  of  kind  or  quslitj. 

14  L.  R.  A.  160,  BROOKS  v.  WOODSON,  87  Ga.  379,  13  S,  E.  712. 
AtteatetloB  of  wUl. 

Followed  in  Smith  t.  Ryu,  186  Iowa,  338.  112  N.  W.  8;  Lane  r.  Imo^  125 
Oa.  387,  114  Am.  St.  Bap.  207,  S4  S.  £.  90,  5  A.  *  E.  Ann.  Caa.  4S2,— hcidiag 
witneBses  to  a  wiU  mtut  aulHcribe  their  names  as  witoesaes  after  tlie  will  is 
signed  by  testator. 

Cited  in  Marnliatl  t.  Mason,  176  Mass.  217,  79  Am.  St  Rep.  305,  67  N.  E.  340, 
holding  witnesses  most  attest  after  signature  of  testator;  lAcey  v.  Dobbs,  63  N. 
J.  Eq.  338.  S5  L.  R.  A.  586,  footnote  p.  580,  92  Am.  SL  Rep.  667,  &0  AIL  497,  Be- 
veraing  61  N.  J.  Fq.  583,  47  Atl.  481.  denying  probate  of  will  signed  by  testatrix 
immediately  after  attestation  by  witnesses. 

Cited  in  notes  (114  Am.  St.  Rep.  234)  on  attestation  and  witnessing  of  wilb; 
<26  LJUi.(NJ9.)  1126)  on  signature  of  witness  to  will  before  testator  signs; 
(38  UR.A.(N.S.)  lei)  on  wills;  neeesaity  that  witaessea  see  testator  aign,  or 
tiiat  they  see  his  signature. 

14  L.  R.  A.  161,  WILLIAMS  v.  FARRAND,  88  Mich.  473.  50  N.  W.  446. 
Uae  of  slmllAr  uune  or  mark. 

Cited  in  Supreme  Lodge,  K.  of  P.  v.  Improved  Order,  K.  of  P.  113  Mich.  13<^ 
38  L.  R.  A.  661,  71  N.  W.  470,  holding  name  "Improved  Order,  Kni^ts  of  Pyth* 
ias"  may  be  talcen  by  members  withdrawing  from  Knights  of  Pytiiias;  Kyle  t. 
Perfection  Mattress  Co.  127  Ala.  48,  50  L.  R.  A.  631,  86  Am.  St  Rep.  78,  28 
646,  sustaining  injunction  against  sale  of  goods  named  '^yl^a  Perfection  Hat- 
tress"  by  one  previously  making  "Perfection  Mattress;"  Fish  Bros.  Wagon  Go.  v. 
La  Belle  Wagon  Works,  82  Wis.  563,  16  L.  R.  A.  459,  33  Am.  St  Rep.  72,  52  N. 
W.  695,  holding  words  "Fish  Bros.  A  Co."  may  be  used  by  firm  withdrawing  from 
corporation  employing  same  terms,  when  no  agreement  to  contrary;  Lamb  Knit- 
Goods  Co.  T.  Lamb  Glove  &  Mitten  Co.  120  Mich.  163.  44  L.  R.  A.  844,  78  N.  W. 
1072,  sustaining  injunctiiMi  against  use  of  word  "Lamh"  hy  compaqy  ^ng  Uln 
business  under  similar  corporate  nune;  Supreme  Lodges  K.  of  P.  t.  Improred 
Order,  K.  of  P.  113  Mich.  137,  38  L.  R.  A.  662,  71  N.  W.  470,  holding  motive  aal 
circumstances  Burrounding  ehoioe  of  new  name  determine  datj  of  cooK  ta 
interfere. 

Cited  in  not*  (86  An.  8L  Rep.  106)  on  what  words  or  phraaea  may  ooutitnt* 
a  Talid  trademark. 
Br  tranaferee. 

Cited  in  Bagby  &  R.  Co.  v.  Rivers.  87  Hd.  423,  40  L.  R.  A.  635,  67  Am.  St  Rep. 
367.  40  Atl.  171,  sustaining  injunction  against  use  of  retiring  partner's  name  )fj 
corporation  as  transferee  of  ri^ts  of  remaining  partner;  AlUgretti  v.  AUcgietU 
Chocolate  Cream  Co.  177  111.  132,  62  N.  E.  487,  Affirming  76  III.  App.  687,  holding 
transfer  of  business  carries  exclusive  right  to  teade-marlcs  and  name;  Mills- 
paugh  Laundry  v.  First  Nat  Bank,  120  Iowa.  6,  94  N.  W.  £62,  holding  that 
mortgagee  purchasing  plant  named  "Millspaugh  Laundry"  may  use  mune  **Na- 
tional  Laundry,  formerly  conducted  by  Millspaugh;"  Falk  v.  American  West 
Indies  Trading  Co.  180  N.  Y.  460,  1  L.R.A.(N.S.)  712,  105  Am.  8t  Rep.  778,  73 
N.  £.  239.  2  A.  A  E.  Ann.  Cae.  216,  holding  where  trade  mark  is  transfered  de- 
tached from  the  business  in  which  it  has  been  used  tha  transferee  cannot  injai» 
its  use  or  sue  for  damages  for  its  use. 
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Cited- 1b  footnote  to  Slater  t.  Slater,  61  H  B.  A«  796,  holding  putnmhip.  name 
•n  awet  to  be  9old  by  execator. 

Cited  in  note  (1  L.B.A.(NJ3.)  700,  716)  on  Hie  of  trademark. 

Cited  in  Webster  v.  Webster,  180  Mass.  315,  62  N.  E.  383.  holding  that  expirar 
tion  of  partnership  by  limitation  entitles  each  partner  to  solicit  trade  from  for- 
mer euttomen;  Vonderbank  t.  Schmidt,  44  Ia.  Ann.  268,  15  L.  R.  A.  466,  32  Am. 
St.  Rep.  336,  10  So.  616,  defining  good  will  as  favor  won  from  public,  and  pn^- 
bilify  of  return  of  former  customers;  Moyer  v.  Elzey,  25  Mortg.  Co.  L.  Rep.  68, 
holding  that  vendor  of  good  will  of  business  cannot  hold  himself  out  as  con- 
tinning  former  business;  Vinall  v.  Hendricks,  33  Ind.  App.  420,  71  N.  E.  682, 
holding  although  mortgage  foreclosed  included  good  will  of  business  the  mort- 
gagee  could  not  prevent  mortgagor's  wife  from  carrying  on  business  in  her  own 
name  through  her  husband  as  agent;  White  v.  Trowbridge,  216  Fa.  20,  64  Atl. 
662,  holding  mere  transfer  by  one  partner  of  his  interest  in  the  good  will  of  the 
business  to  his  copartners,  does  not  preclude  him  from  entering  into  a  similar 
businesa  in  same  town;  Rowell  v.  Rowell,  122  Wfs.  20,  09  N.  W.  473,  holding 
so  far  as  firm  name  <vinsists  merely  of  the  names  of  existing  individuals,  there 
ts  no  such  property  in  it  as  to  prevent  surviving  or  out  going  partners,  after 
a  sale  of  the  business  and  good  will  from  using  their  names  in  a  similar  busi- 
ness, so  long  as  they  do  not  convey  idea  of  their  identity  with  or  succession  to  the 
old  concern;  Read  v.  Mackay,  47  Misc.  437,  05  N.  Y.  8upp.  935,  holding  firm 
name  not  necessarily  part  of  good  will. 

Cited  in  notes  (Itf  L.RA.(N.S.)  767)  on  sale  of  business  and  good  will  as 
limitation  upon  right  of  vendor  to  compete;  (40  Am.  St.  Rep.  670)  on  rights 
of  partners  as  to  good  will  after  dissolution;  (96  Am.  St.  Rep.  614)  on  good 
will  of  partnership  as  means  of  making  it  productive  on  dissolution;  (19  Eng. 
Kul.  Cas.  681)  on  rights  of  vendors  of  partnership  good  will. 
OOBtnMt  ta  reatmlnt  of  trade. 

Cited  in  Palmer  v.  Tome,  96  Wis.  360,  71  K.^  W.  654,  holding  agreement  by 
vendors  of  funeral  business  not  to  enj^ige  in  similar  trade  for  five  years  valid; 
Kyle  V.  Perfection  Mattress  Co.  127  Ala.  48,  86  Am.  St.  Rep.  78,  28  Bo.  646,  bold- 
ii^  vendor  of  business  may  re-engage  in  same  trade,  subject  to  ri^ts  of  vendee. 

Distinguished  in  Reber  r.  Pearson,  155  Mich.  597,  119  N.  W.  897,  holding 
under  eontract  between  partners  one  of  partners  could  not  enter  competing  busi- 
ness. 

14  L.  R.  A.  184,  STEPHENS  v.  ST.  LOUIS  &  S.  F.  R.  CO.  47  Fed.  530. 
neatdcBce  of  corporation  (or  parpoae  o(  Jnrladtctton. 

Cited  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  Co.  124  Fed.  368,  denying  juris- 
diction of  Massachusetts  circuit  court  over  action  by  resident  alleging  defendant 
to  be  resident  of  Connecticut. 

Cited  in  footnotes  to  East  Tennessee,  V.  &  6.  B.  Co.  v.  Atlanta  ft  F.  R.  Co.  15 
L.  R.  A.  109,  which  authorizes  suit  for  appointment  of  railroad  receiver  in  either 
Federal  district  in  whicli  road  extends;  Gilbert  v.  New  Zealand  Ins.  Co.  15  L.  R. 
A.  125,  which  holds  foreign  corporation  within  term  "inhabitant"  in  §  1  of  judi- 
ciary act;  Missouri  P.  R.  Co.  v.  Heeh,  30  L.  R.  A.  250,  which  denies  Federal  juris- 
diction of  action  by  citizen  i^inst  consolidated  railway  organised  under  statutes 
of  state  where  suit  brought,  and  adjoining  states. 

Cited  in  notes  (15  L.  R.  A.  82)  on  consolidated  interstate  corporation  as  do- 
mestic corporation  of  one  of  states;  (23  L.  R.  A.  501)  on  who  may  be  served  with 
process  in  suit  a^inst  foreign  corporation;  (69  LJLA.  432)  on  situs,  for  taxii^ 
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purposes,  of  tangible  penorally  of  doaWBtie  eoTporationa;   (S4  LJLA.(M£.) 
760}  OB  state  authority  over  consolidated  interstate  corpormtimi. 
RcmoTal  of  cavaM,- 

Cited  in  Chicago,  R.  I.  A  P.  K.  Co.  v.  Stone,  70  Kan.  710,  70  P«c  655,  holdinc 
party  cannot  defeat  removal  to  federal  court  atnendtnent  of  pleading  after 
bond  and  petition  for  removal  have  been  filed. 

Cited  in  footnote  to  Debnam  t.  Southern  Bell  Teleph.  ft  Teleg.  Go.  65  iJftJl. 
015,  which  holds  that  foreign  corporation  complying  with  atatntoiy  require- 
ments aa  to  doing  business  in  state  becomes  a  domestic  corporation  so  as  not  to 
be  able  to  remore  into  Federal  court  action  against  it  by  a  citizen  of  the  state. 

14  L.  R.  A.  188,  LEVENS  v.  BRIGGS,  21  Or.  333,  28  Pae.  16. 
Conditions  mflectlnar  necotlnbllltr. 

Cited  in  footnote  to  Dorsey  v.  WolfT,  18  L.  R.  A.  428,  which  holds  negotiability 
not  destroyed  by  stipulation  for  10  per  cent  attorney's  fees. 
ValldltT  of  BC'eemeat  to  pmy  Intereat  on  Imtereat. 

Cited  in  note  (33  L.R.A.(X.S.)   297,  301)  on  validity  of  agreement  before 
interest  due  to  pay  interest  on  interest. 
Validity  of  ■tlpnlatlona  for  attorney'*  f«es. 

Cited  in  footnote  to  Dorr  v.  Camden,  65  L.R.A.  348,  which  holds  that  contract 
for  contingent  fee  mast,  in  order  to  be  sustained  be  shown  to  have  been  entered 
into  by  the  client  after  full  knowledge  of  the  facts  and  circumstances  justifying 
such  contract. 

Cited  in  note  (55  Am.  St.  Rep.  445)  on  validity  of  stipulations  for  attorneys' 
fees. 

14  t-  R.  A.  190,  MARKS  v.  MILLER,  21  Or.  317,  28  Pac.  14. 
Rffeet  of  fallorc  to  flic  lien. 

Followed  in  Davis  v.  Bowman,  25  Or.  190,  35  Pac.  264,  and  Marguam  t.  Seng-- 
fdder,  24  Or.  12,  32  Pac.  676,  holding  unrecorded  Hen  created  by  lease  raist^s 
preetunption  of  fraud. 

Approved  in  Meier  t.  Hess.  23  Or.  603,  32  Pac.  755,  holding  unrecorded  mort* 
(»age  without  change  of  possession  creates  rebuttable  presumption  of  fraud. 

Cited  in  Fisher  v.  Kelly,  30  Or.  15,  46  Pnc.  146,  holding  secret  chattel  mortpi?''. 
fxeeuted  with  intent  to  defraud  creditors,  void;  Pierce  v.  Kelly,  25  Or.  101.  34 
Pac.  963,  holding  instruction  that  mortgage  as  to  creditors  without  notice  void, 
unless  filed,  harmless  when  creditor  has  notice. 

Cited  in  footnote  to  Ruggles  v.  Cannedy,  46  L.  R.  A.  371,  which  holds  chattel 
mortgage  not  promptly  filed  void  as  againitt  nub'^cquent  creditors. 

Cited  in  note  (23  L.  R.  A.  477)  on  sale  or  mortgage  of  future  crops. 
Attacblns  creditor  as  bonn  fide  purchaser. 

Cited  in  Jennings  v.  Lentz,  60  Or.  487,  29  L.R.A.  (N.S.)  585,  93  Par.  327, 
holding  under  statute  an  attaching  creditor  in  order  to  obtain  rights  of  bona 
fide  purchaser  is  bound  to  prove  that  he  in  fact  acquired  his  lien  in  good  faith 
and  without  notice  of  outstanding  equities. 

14  L.  R  A.  192,  QUARLES  v.  STATE,  55  Ark.  10,  17  8.  W.  269. 
Sandar  labor. 

Cited  in  Hill  v.  Ilite.  29  C.  C.  A.  hH].  5fi  V.  S.  App.  403,  85  Ped.  270,  hoMinff 
notes  and  chattel  mortgage  executed  on  Sunday,  adcnowledged  on  another  day, 
void;  Stats  v.  Kesbit,  8  Kan.  App.  109.  54  Pac.  326,  affirming  conviction  of  barfaar 
ahaving  on  Sunday  in  violation  of  statute;  hjne  Theater  t.  Stats  (Camll  t. 
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State)  98  Ark.  440,  33  L.R.A.(N^.)  327.  136  S.  W.  174.  holding  that  theatric- 
si  performances  on  Sunday  are  criminal  and  may  become  public' nniaanoe:  Topekm 
V.  Crawford.  78  Ran.  501,  17  L.R.A.(N.S.)  1100,  96  Pac  862,  16  A.  ft  E.  Ann. 
Caa.  403,  holding  keeping  open  theater  Is  violation  of  ordinance  prohibiting 
Sunday  labor ;  Moore  t.  Owen,  58  Misc.  339,  109  N.  Y.  Supp.  585,  holding  statute 
prohibiting  Sunday  labor  prohibits  entertainments  in  theaters  on  Sunday. 

Cited  in  footnotes  to  Corteey  v.  Territory,  19  L.  R,  A.  349,  which  holds  selling 
liquor  on  Sunday,  unlawfully  engaging  in  "labor;"  People  v.  Bellet,  22  L.  R.  A. 
694,  which  upholds  prohibition  of  business  of  barber  on  Sunday  under  greater 
penalties  than  those  imposed  on  other  business;  Van  Winkle  t.  Satterfield,  23  L. 
R.  A.  863,  which  denies  right  to  discharge  clerk  employed  for  definite  time,  for 
refusal  to  tend  store  on  Sunday;  State  t.  Collect,  64  L.B.A.  204,  which  holdn 
repairing  of  belt  in  factory  on  Sunday  so  as  to  prevent  two  hundred  hands 
from  losing  work  on  the  following  day. 

Cited  in  notes  (22  L.  R.  A.  723)  on  constitutionality  of  Sunday  laws;  {17 
L.R.A.(KJ3.)  1157)  on  open  theater  as  violation  of  Sunday  laws;  (48  L.  ed.  V. 
S.  153)  on  validity  of  legislation  regulating  hours  of  labor  on  Sunday. 
—  Worlc  of  n«ceMltr  <mf  charity. 

'  Cited  in  footnotes  to  Com.  v.  Matthews,  18  L.  R.  A.  761,  which  holds  selling 
Sunday  newspapers  not  work  of  necessity  or  charity;  First  M.  E.  Church  v.  Don- 
nell,  46  L.  R.  A.  858,  which  sustains  subscription  to  church  indebtedness  made 
on  Sunday;  Ex  parte  Kennedy,  51  L.  R.  A.  270,  which  holds  work  of  barber  on 
Sunday  not  a  work  of  necessity;  Arnheiter  v.  State,  58  L.  R.  A.  392,  which  holds 
sale  of  meat  by  butcher  to  customers  on  Sunday  not  work  of  necessity  or  charity. 

Cited  in  note  (18  I..R.A.(N.S.)  618)  on  sale  and  delivery  of  food  stuffs  on 
Sunday  as  work  of  necessity. 


14  L.  R.  A.  196,  CONWAY  v.  GRANT,  88  Ga.  40,  30  Am.  St  Rep.  146,  13  8.  E. 


LilmbtUtr  Car  Injuries  br  Tlelou  animals. 

Cited  in  Harvey  v.  Buchanan,  121  Ga.  385,  4B  S.  E.  281,  holding  owner  of 
mule  not  liable  for  value  of  kid  which  it  killed,  where  unawars  of  mule's  vicious 
propensities. 

Cited  in  footnotes  to  Bormann  v.  Milwaukee,  33  L.  R.  A.  652,  which  holds  risk 
of  injury  by  animals  ferw  ttatura  assumed  by  employee;  Morgan  v.  Hudnell,  27 
L.  R.  A.  8C2,  which  holds  owner  liable  for  injuries  committed  by  vicious  animal 
while  trespassing,  without  regard  to  owner's  knowledge  of  propensity. 

Cited  in  notes  (3  Eng.  Bui.  Cas.  119}  on  validity  for  injury  inflicted  by 
mischievous  animal;  (2  Brit.  Rut.  Cas.  27)  on  liability  of  keeper  of  dangerous 
animal  in  absence  of  negligence  on  his  part. 


Cited  in  Speckmann  v.  Kreig,  79  Mo.  App.  381,  holding  knowledge  of  vicious 
propensity  of  dog  renders  owner  liable  for  injury  to  boy;  Sanders  v.  Q'n^H^ghnn. 
1 1 1  Iowa,  579,  82  N.  W.  969,  holding  owner's  knowledge  of  vicious  character  of 
dog,  element  in  common-law  action  for  injuries. 

Cited  in  footnotes  to  Delisle  v.  Bourriague,  54  L.R.A.  420,  which  holds  owner  li- 
able for  injury  by  savage  dc^  to  one  invited  on  premises ;  Martinez  v.  Bemhard,  6S 
L.R.  A.  671,  which  denies  liability  for  bite  by  dog  not  known  to  bite  before;  Crowley 
v.  Groonell,  55  L.  R.  A.  876,  which  holds  owner  liable  for  assault  by  dog,  due  to 
known  playful  propensity;  Shultz  v.  Griffith,  40  L.  R.  A.  117,  which  holds  traveler 
bitten  by  dog  whjle  going  to  livery  yard  to  get  articles  from  buggy  not  precluded 
as  trespasser  from  recovery;  Feck  v.  Williams,  61  L.  B.  A.  361.  which  holds  ownsr 
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liable  to  one  bitten  bj.  dog  while  attemptiDg  to  climb  on  owiiar*B  cart  without 

leave. 

Cited  in  note  (24  L.R^.(NX}  460)  on  scienter  necessary  to  owner'a  liabilitr 
for  injur;  by  dog. 


rni«d«l«Bt  motiv*       aSeetlBs  traufeva. 

Cited  in  Manning  t.  Beck.  155  N.  Y.  580,  50  N.  E.  278,  upholding  creditor's  ac- 
tion to  set  aside  bill  of  sale,  with  proof  of  actual  fraud;  White  v.  Benjamin,  3 
Misc.  504,  23  N.  ¥.  Supp.  081,  affirming  decree  setting  aside  judgment  and  transfer 
to  wife,  made  with  knowledge  of  insolvency  and  with  intent  to  defraud;  Spelmai 
V.  Freedman,  130  N.  ¥.  429,  29  N.  E.  76o,  holding  complaint  sufficient  which 
alleges  confession  of  judgment  by  debtor  and  issuing  of  execution  in  fraud  of  as- 
signment; Galle  V.  Tode,  148  N.  Y.  280,  42  N.  E.  673.  holding  transfer  by  insolrait 
to  corporation  organized  to  receive  property  in  viotation  of  creditors'  rights 
Shotwell  r.  Dixon,  163  N.  Y.  49,  67  N.  E.  178,  Affirming  22  App.  Div.  261.  48  K. 
Y.  Supp.  984,  holding  evidence  must  show  creditor's  knowledge  of  contemplated 
assignment  and  purpose  of  transfer  to  invalidate  preference;  Delaoey  t.  Valen- 
tine, 154  N.  Y.  609,  40  N.  E.  65,  upholding  chattel  mortgage  by  insolvent  debtor, 
executed  and  received  in  good  faith  for  valid  claims;  Qroetzinger  v.  Wyman,  lOS 
Iowa,  687,  75  N.  W.  612,  holding  mortgage,  which  it  was  agreed  would  not  be 
filed  unless  mortgagor  unable  to  secure  extensions,  not  invalidated  aa  to  creditors 
extending  payment;  New  York  County  Nat.  Bank  v.  American  Surety  Go.  69  App. 
Div.  158,  74  N.  Y.  Supp.  602,  upholding  bona  fide  creditor's  right  to  flamages  for 
conversion  of  property  covered  by  chattel  mortgage  executed  by  insolvent  to  de- 
fraud creditors;  New  York  C.  &  H.  R.  R.  Co.  v.  Reeves,  41  Misc.  499,  85  K.  Y. 
Supp.  28,  holding  mve  allegations  of  malicious  conspiracy  among  ticket  brokers 
to  buy  and  resell  nontransferable  passenger  tickets,  insufficient  where  mly  lawfnl 
aets  are  shown  to  have  been  committed. 

Citod  in  note  (68  Am.  St.  Rep.  87,  99)  on  fraudulent  aasignmento  for  erediton. 

Criticized  In  Abegg  v.  Bishop.  66  Hun,  9.  20  N.  Y.  Supp.  810,  holding  fraoda- 
lent  Intent  on  part  ot  insolvent  invalidates  transfer  of  hook  aocounto  to  eteditor. 
Preferential  traasfera. 

Followed  without  discussion  in  Otis  v.  Bertholf,  129  N.  Y.  675,  30  N.  E  66; 
Thalheimer  v.  Klapetzky,  129  N.  Y.  647,  20  N.  E.  1031 ;  Maass  v.  Falk,  146  N.  T. 
42,  66  N.  Y.  &  R.  766,  40  N.  E.  504,  Affirming  64  N.  Y.  S.  R.  160,  24  N.  Y.  Supp. 
448, — ^uphfdding  transfer  to  bank  hj  insolvent  of  stodi  and  fixtures  aa  security  for 
notes  not  yet  due. 

Cited  in  Blair  State  Bank  v.  Stewart.  67  NeK  66,  77  N.  W.  372,  uphplding 
mortgage,  void  in  inception,  executed  by  insolvent  less  than  thirty  days  prior  to 
assignment;  Cutter  v.  Pollock,  4  N.  D.  213.  25  L.  R.  A.  381,  60  Am.  St  Rep.  644, 
69  N.  W.  1062,  holding  executicm  of  chattel  mortgages  <ni  entire  stodc,  preventiiig 
continuance  of  business,  not  void  as  assignment  under  Comp.  Laws,  {  4660;  Beall 
V.  Cowan,  21  C.  0.  A.  271.  44  U.  S.  App.  605,  76  Fed.  139,  denying  that  Hill's 
Laws,  ohap.  28,  |  8173,  invalidates  trust  deed  to  secure  certain  creditors,  effecting 
distribution  of  whole  estate  as  under  assignment;  Smith  v.  Baker.  5  Okla.  336,  49 
Pae.  61,  upholding  bill  of  sale  executed  by  insolvents  in  payment  of  a  bona  fide 
loan  used  in  conducting  business;  Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  139,  24  L. 
R.  A.  630,  68  N.  W.  14.  sustaining  bill  of  sale  and  deed  executed  1^  insolvent 
merchants  in  payment  of  bona  fide  debt;  Jones  v.  Cullen,  100  Tenn.  16.  42  8.  W. 
873,  denying  that  fictitious  character  of  one  claim  secured  by  trust  deed  invali- 
dates deed  as  to  bond  fide  claims;  Laasiter  v.  Hoes,  11  Misc.  2,  31  N.  Y.  Supp 
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850,  upholding  transfer  by  insolTCot  huBb&nd  to  wife  made  in  good  fa/th  in  pa^ 
ment  of  honest  debt;  Central  Nat.  Bank  t.  Seligman,  138  N.  T.  442,  34  N.  E.  196, 
upholding  judgments  by  confession  of  valid  debts  made  before,  but  entered  after, 
assignment;  Tompkins  v.  Hunter,  149  N.  V.  124,  43  N.  E.  S32,  Affirming  65  Hun, 
446,  20  N.  Y.  Supp.  355,  holding  transfer  to  one  debtor,  by  insolvent,  of  property 
at  full  value  in  payment  of  honest  claim,  not  preferenoe;  Dlntruff  t.  TutiiUl,  62 
Hun,  596,  17  N.  Y.  Snpp.  666,  holding  affidavit  in  attachment  not  aU^fing  trans- 
fer insolvent  t«  pay  invalid  debt,  or  for  less  tiian  market  value,  insufficient; 
Colt  V.  Sears  Commercial  Co.  20  R.  I.  325,  38  Atl.  1066,  holding  sale  of  goods  by 
nssignee  subject  to  mortgage  given  by  insolvent, .election  to  ratify  transfer;  John- 
son V.  Rapalyea,  1  App.  Div.  477,  37  N.  Y.  Supp.  640  (dissenting  opinion),  ma- 
jority holding  preferred  creditors  entitled  to  share  with  general  creditors  as  to 
portion  of  clainu  unpaid;  H.  B.  Claflin  Co.  v.  Amheim,  87  Hun,  239,  33  N.  Y. 
Supp.  1037,  sustaining  injuncticm  against  sheriff's  paying  to  another,  proceeds  of 
execution  in  violation  of  insolvent's  agreement  to  give  prior  lien;  Vletor  v.  Ltvy» 
72  Hun,  265,  25  V.  Y.  Snpp.  644,  holding  judgments  by  confession  in  favor  ol 
preferred  creditors  properly  set  aside  as  part  of  fraudulent  scheme;  Young  v. 
Stone,  61  App.  Div.  371,  70  N.  Y.  Supp.  558,  holding  transfer  by  insolvent  of  en- 
tire assets  to  one  creditor  in  trust  for  all  constitutes  assignment  and  must  be 
executed  according  to  statute. 

Cited  in  footnotes  to  Re  Fixen,  50  L.R.A.  606,  which  holds  payment  of  money 
by  insolvent  to  unsecured  creditor  in  ordinary  course  of  business  an  unlawful 
preference;  Tatman  v.  Humphrey,  63  L.  R.  A.  738,  which  holds  insolvent  mor^ 
gagor's  permitting  mortgagee  to  take  possession  of  mortgaged  chattels  under  un- 
recorded mortgage  an  act  of  bankruptcy ;  George  M.  Hill  Co.  66  L.R.A.  68,  which 
holds  forbidden  transfer  not  affected  by  bank's  appropriation  of  bslance  of  bank- 
rupt's deposit  account  in  payment  of  his  indebtedness  to  it  after  knowledge  of 
bankruptcy. 

Cited  in  notes  (37  L.  R.  A.  481}  on  effect  of  insolvency  statutes  on  mortgage 
or  sale  of  preferring  creditors;  (84  Am.  St.  Rep.  857}  on  preferences  in  assign- 
ments for  creditors. 

14  L.  R.  A.  203,  STREET  v.  JOHNSOK,  80  Wis.  465,  27  Am.  St.  Rep.  42,  60 

N.  W.  896. 
StMteDient  Ilbelooa  per  ee. 

Cited  in  Robinson  v.  Eau  Claire  Book  ft  Stationery  Co.  110  Wis.  372,  85  N.  W. 
983,  holding  letters  containing  warning  to  "beware  of  these  untruthful  adven- 
turers" libelous  per  se;  Scofield  v.  Milwaukee  Free  Press  Co.  126  Wis.  85,  2 
L.R.A.(N.8.)  694,  105  N.  W.  227,  holding  editorial  chargii^  participation  in 
nae  of  money  1^  candidate  for  United  States  senate  to  promote  his  candidaey 
libelous. 

I.l«bllltr  of  vendor  of  netrapapera. 

Cited  in  note  (0  Eng.  Rul.  Cas.  38)  on  liability  of  innocent  seller  of  libelons 
newspaper. 

Ijlbel  of  elawi  of  persona. 

Cited  in  notes  (70  Am.  St.  Rep.  757)  on  libel  or  slander  of  a  class  or  number 

of  persons;  (23  L.R.A.(N.S.)  731),  on  right  of  one  not  specially  named  to  main- 
tain action  for  defamation  based  on  charges  against  a  class  or  group. 

14  L.  R.  A.  205,  STATE  v.  BLACK,  109  N.  C.  856,  13  S.  E.  877. 
Errors  revlevmble  on  appeal. 
Cited  in  Hinson  v.  Powell,  100  N.  C.  638,  14  S.  B.  801,  holding  general  assign- 
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mani  of  error  not  coniidered  on  fpaal ;  Caineran-Bnrklejr  Cou  V.  Thoniton 
4  P.  Co.  137  N.  C.  102.  49  S.  E.  79,  holding  plaintiff  entitled  to  writ  of  ecrtiortri 
to  have  exceptions,  and  assignment  of  errors  relating  to  exaeptionn,  given  or 
refused,  made  part  of  case,  judge  to  consider  case  again  witli  reference  to  as- 
signment. 

Oflleer**  rf skt  to  <etalB  prlaoBM  lllesnUr 

DisUngnished  in  State     BoUin,  IIS  N.  0.  733,  18  8.  E.  3B4,  boldiBg  oOeer 
making  illegal  arrest  guilty  of  affray  by  holding  prisoner  against  reaenera. 
Hlshta  »tid  dntim  of  oSccr  mm  reap««ta  proy«rtjr  In  kla  emrt^dy. 

Cited  in  State  t.  Scott,  142  N.  C.  683,  0  L.B.A.(N.S.)  1149,  S5  S.  E.  09,  on 
rights  and  duties  of  sheriff  witii  respect  to  property  in  his  custody  by  virtue  of 
levy  under  attachment. 

niicbt  to  vae  toree  to  recover  po— eaaloa  of  persoBaltr> 

Cited  in  note  in  (3  L.RJ1.(N.S.)  254)  on  right  to  use  force  to  recover  posses- 
ttoA  of  personalty. 

14  L.  R.  A.  206,  STATE  v.  DAVIS,  109  K.  C.  809.  13  S.  E.  863. 
Aet  eoaatltntlnv  torclMc  »«trr  or  trespuo. 

Followed  in  State  v.  Lawson,  123  N.  0.  742.  68  Am.  St.  Rep.  844,  31  8.  E.  007. 
defining  forcible  trespass  as  referring  to  realty,  forcible  entry  to  personalty. 

Cited  in  SUte  v.  Lawson,  123  X.  C.  743,  68  Am.  St.  Rep.  844,  31  S.  E.  667, 
holding  demonstration  of  force  creating  apprehension  of  feax  sufficient  to  con- 
stitute offense;  State  v.  Woodward,  119  N.  C.  838,  25  S.  E.  868,  holding  one  guilty 
of  forcible  entry  by  using  force  in  demolishing  mill,  exciting  fear  of  owner; 
State  V.  Webster,  121  N.  C.  587.  28  S.  E.  254,  Affirming  conviction  of  <me  onn- 
mitting  assault  while  removing  maehineiy  of  another. 

Distinguished  in  SUte  v.  Leary,  138  C.  680,  48  S.  E.  670,  holding  one  who 
merely  unlocks  lock  on  premises,  takes  it  off  and  puts  his  own  lock  on,  doing 
no  violence,  is  not  guilty  of  forcible  entry,  where  adverse  party  was  in  possession 
only  by  sufferance. 

14  L.  R.  A.  208,  SANBORN  v.  COLE,  63  Vt.  690,  22  AtL  716. 
Proof  of  atteotejl  Inatnuncnta. 

Cited  in  notes  (35  L.  R.  A.  326.  334,  850)  on  necessity  of  enUing  subaeribiBg 
witness  to  prove  attested  instruments;  (44  L.  &  A.  146)  on  proof  of  signntwrr 
when  attesting  witnesses  are  dead,  or  oannot  remonber  tnuwaotion. 
Proof  of  avcncy. 

Cited  in  Cooledge  v.  Continental  Ins.  Co.  67  Vt  26,  30  Atl.  798.  midng.  with- 
out deciding,  question  of  competency  of  hn^tand  to  prove  agenqr  by  own  tsn- 
timony;  Hawkins  v.  Windhorst.  77  Kan.  676,  17  L.R.A.<K.S.)  222.  127  Am.  St. 
Rep.  445,  06  Fac.  48,  holding  where  issue  is  whethw  hushnnd  is  generml  agaot 
of  wife  for  purpose  of  signing  checks,  proof  that  husband  had  aigned  his  wife's 
name  to  checks  drawn  on  her  account,  with  her  knowledge  and  eonsent^  in  Ad- 
missible. 

Parmcnts  barrlnv  operation  of  llmltatloaa. 

Cited  in  Rowell  v.  Lewis,  72  Vt.  167,  47  Atl.  783,  holding  payments  on  note  by 
sale  of  coal  to  creditor  operate  to  remove  bar  of  limitations;  McDowell  v. 
McDowell.  75  Vt.  405,  98  Am.  St.  Rep.  831,  56  Atl.  98,  holding  that  creditor 
may  apply  payments  upon  claim  whether  barred  by  statute  or  not. 

Cited  in  notes  (96  Am.  St.  Rep.  51 )  on  application  of  payments;  (10  Eng.  BuL 
Cos.  206)  on  running  of  limitations  against  open  account. 

Disapproved  in  Wilden  v.  McAllister,  91  Mo.  App.  453.  holding  creditor^  ap- 
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propriati^u  of  payments  by  debtor  do  not  revive  debt;  MeBride  t.  Noble,  40 
Colo.  37S,  90  Pao.  1037,  13  A.  A  E.  Aon.  Caa.  1202,  holding  creditor's  application 
of  general  undirected  payment  by  debtor,  to  barred  debt  doei  not  take  unpaid 
portion  thereof  out  of  statute  of  limitations. 
Proof  of  k«m4w>ltlBv 

Cited  in  Btote  v.  Kent,  83  Vt.  31,  26  LJt^.(N.S.)  991,  74  Atl.  380.  20  Ann. 
Cas.  1334,  on  proof  of  handwriting  by  comparison  with  other  writings  or  char- 
acters. 

14  L.  R.  A.  211,  WALDEN  NAT.  BANK  t.  BIRCH,  130  N.  Y.  221,  20  N.  E.  127. 
Ultra  Tires  mm  defoBae. 

Cited  in  Anderson  t.  First  Nat  Bank,  6  N.  D.  466,  67  N.  W.  S21.  holding 
national  bank  cajuot  plead  ultra  vires  as  justification  for  violation  of  trust, 
LUiblllty  of  sorctr  for  aeta  of  bank  omploreea. 

Cited  in  Westervelt  v.  M<^renatecher,  34  L.  R.  A.  481.  footnote  p.  477,  22 
C.  C.  A.  99,  M  U.  8.  App.  221,  76  Fed.  124,  holding  jiidgmenta  upon  notes  taken 
by  eashier  for  misappropriations  no  bar  to  action  on  bond. 

Cited  in  footnote  to  Liebermaa  v.  First  Nat.  Bank,  48  L.  R.  A.  614,  which 
denies  rdease  of  surety  on  bank  teller's  btmd  for  unauthorised  statement  Iqr 
cashier. 
R«K  Jndloota. 

Cited  in  Crompton  A  K.  Loom  Works  v.  Brown,  27  Misc.  321,  57  N.  Y.  Supp. 
A*23,  holding  judgment  upon  first  of  series  of  notes,  adjudication  precluding 
maker  setting  up  against  second,  defense  existing  against  first;  lampkin  v.  Peo- 
ples' Nat.  Bank,  08  Mo.  App.  242,  71  8.  W.  715,  holding  compromlBe  of  suit  by 
trustee  in  bankruptcy  to  disaffirm  sale  no  bar  to  action  to  recover  num^y  paid 
as  preference. 

Acqalaltlon  of  Jta  own  »toc1c  by  oorporatton. 

Cited  in  Dacovich  t.  Canizas,  162  Ala.  293,  44  So.  473,  holding  title  to  its  own 
stock  passes  to  corporation  by  purchase  thereof,  with  funds  of  company;  Morae 
V,  United  States,  08  C.  C.  A.  321,  174  Fed.  551,  holding  unlawful  acquisition  of 
shares  of  Its  own  stock  by  bank  is  not  a  nullity  absolving  bank  from  reporting 
fact  to  Comptroller;  Meholin  v.  Carlson,  17  Idaho,  761,  134  Am.  St.  Rep.  280,  107 
Pac.  765,  holding  foreclosure  of  pledge  of  its  own  stock  to  bank  cannot  be  de- 
feated by  pledgor  by  pleading  statute  prohibiting  bank  to  accept  its  own  stock 
as  collateral  or  purchase  the  same,  where  bank  insolvent  and  in  receiver's  hands. 

U  L.  R.  A.  215,  STEWART  v.  STONE,  »7  N.  Y.  600,  28  N.  B.  606. 
Oana  mm  to  proof  of  mecllseaee. 

Cited  in  Liberty  Ins.  Co.  v.  Central  Vermont  R.  Co.  10  App.  Div.  616.  46  N. 
Y.  Supp.  576,  holding  burden  of  proof  of  n^ligencc  in  destruction  of  warehouse 
by  fire  upon  one  alleging  it;  Spencer  v.  Citizens'  Mut.  L.  Ins.  Asso.  3  Misc.  461, 
23  N.  Y.  Supp.  179,  holding  onus  of  showing  broach  of  application  for  renewal 
of  lapsed  policy  remains  upon  company  during  trial:  Kaiser  v.  Latimer,  9  App. 
Div.  38,  41  N.  Y.  Supp.  94,  holding  onus  on  bailor  to  prove  collapse  of  ware- 
house due  to  negligence  of  warehouseman;  Ballston  Refrigerating  Storage  Co. 
V.  Eastern  States  Refrigerating  Co.  142  App.  Div.  139,  126  N.  Y.  Supp.  8S7 
(dissenting  opinion),  on  burden  of  proof  as  upon  bailor  to  show  negligence  of 
bailee;  O'Roorke  v.  Bates,  70  Misc.  416, 133  N.  Y.  Supp.  892.  holding  that  burden 
of  proving  bailee's  n^Iigence  is  on  bailor;  Campbell  v.  Klein,  62  Misc.  124,  101 
N.  Y.  Si^p.  577,  holding  one  engaged  in  dying  business,  who  received  gown  and 
waist  to  he  dyed,  not  liable  for  loss  thereof  by  theft,  in  absence  of  proof  of 


14  LJLA.  216] 


U  &.  A.  CASES  AB  AUTHOBITIES. 


114S 


negligence;  Polack  v.  O'Brien,  114  App.  Div.  360,  100  N.  Y.  Supp.  385,  holding 
bailor  of  bristle  upon  wliich  bailee  brash  mannfactarer  was  to  perform  work, 
has  burden  of  proof  of  negligence,  where  goods  are  lost  or  unaccounted  for  1^ 
carrier  to  whom  bailee  delivers  them  for  transportation  to  bulor;  Clarice  t. 
Koeppel,  119  App.  Div.  459,  104  N.  Y.  Supp.  6S,  holding  bailding  contractor  aeck- 
ii^  to  recover  for  part  performance  of  contract  on  ground  be  is  excused  from 
performance  destruction  of  bailding  by  fire  while  in  poeseasimi  of  owner  be- 
cause of  owner's  negligence  has  burden  of  showing  fire  was  dne  to  owner's 
negligence. 

—  Crentlnic  preeoBiptloii. 

Cited  in  Watemuui  v.  American  Pin  Co.  IB  Misc.  639,  44  K.  Y.  Supp.  410,  and 
Trimble  v.  Xew  York  C.  A  H.  R.  R.  Co.  39  App.  Div.  412,  67  N.  Y.  Supp.  437, 
holding  failure  to  deliver  sample  trunk  in  good  condititm  renders  carrier  prima 
facie  liable;  Kafka  v.  Levensobn.  18  Hise.  207.  41  N.  Y.  Supp.  368,  holding  prina 
facie  negligence  overcome  hy  showing  loss  occasioned  by  accidokt  beyond  con- 
trol of  bailee;  Rowan  v.  Welts,  F.  &.  Ca  SO  App.  Div.  34,  80  N.  Y.  Supp.  226. 
holding  destruction  of  pfu>kage  by  burning  of  car  raises  no  presmnpticHi  of  car- 
rier's negligence;  Hoffmann  v.  Cougfalin,  26  Misc.  26,  65  N.  Y.  Supp.  000,  hold- 
ing evidence  showing  lade  of  care  in  preventing  bu^laiy  creates  question  for 
jui7i  Simpson  v.  New  York,  N.  H.  ft  H.  R.  Co,  16  Misc.  614,  38  N.  Y.  Suppu  341. 
holding  carrier  liable  for  failure  to  deliver  trunk;  Aaronson  Penn^Ivania  B. 
Co.  23  Misc.  669,  52  N.  Y.  Supp.  95,  holding  carrier  liable  as  warehouseman  for 
nondelivery  of  valise;  Pennsylvania  Co.  v.  Liveright,  14  Ind.  App.  624,  43  N.  £. 
162,  holding  jury  may  infer  loss  of  trunk  from  failure  of  carrier  to  explain  non- 
delivery; Dobson  V.  Central  R.  Co.  38  Misc.  586,  78  K.  Y.  Supp.  82,  holding 
delivery  by  carrier  of  goods  in  wet  condition  insufficient  to  prove  n^ligence: 
Clarke  v.  Koeppel,  119  App.  Div.  469,  104  N.  Y.  Supp.  65,  holding  mere  oeenr- 
rence  of  fire  does  not  permit  presumption  it  was  due  to  negligence;  Yaxoo  ft  IL 
Valley  R.  Co.  v.  Hughes,  94  Miss.  251,  22  L.RJV.(NJ5.)  982,  47  So.  662,  hold- 
ing defendant  railroad  company  not  prima  facie  negligent,  where  baggage  stored 
in  its  atatioQ  was  destroyed  by  Are;  Cramer  v.  Klein,  127  App.  Div.  147,  111  N. 
Y.  Supp.  469,  holding  presumption  of  n^Iigence  arising  from  proof  of  delivery  of 
scarf  to  defendant  to  be  cleaned  and  failure  to  return  it  on  denumd,  might  be 
rebutted  by  showing  loss  occurred  by  reason  of  fire. 
PcrtorBMBec  of  eovtvmeti  when  aonverformmBec  excnaable. 

Cited  in  Hayes  v.  Gross,  9  App.  IHv.  16,  40  N.  Y.  Supp.  1098,  h<dding  owner 
liable  for  work  done  and  materials  furnished  when  further  performance  impos- 
sible by  burning  of  building;  Rhodes  v.  Hinds,  70  App.  Div.  382,  79  N.  Y.  Supp. 
437,  upholding  right  of  sawyer  to  recover  for  services  in  sawing  and  piling  lum- 
ber buroed  before  direction  for  delivery  by  owner;  Kafka  v.  Levensohn,  18  Misc. 
208,  41  N.  Y.  Supp.  368,  upholding  right  to  recover  for  services  in  making  coats 
from  material  furnished,  when  garments  stolen  after  work  completed;  Herter  v. 
Mullen.  159  N.  Y.  44,  44  L.  R.  A.  709,  70  Am.  St.  Rep.  617,  53  N.  E.  700,  deny- 
ing that  failure  to  surrender  premises  at  expiration  of  term  on  account  of  ritk- 
ncss  permits  landlord  to  continue  lease  for  another  year;  Dixon  t.  Breon,  22 
Fa.  Super.  Ct.  348,  holding  performance  of  contract  to  cut  and  manofacture 
certain  kind  of  timber  excused  by  destruction  of  timber  by  forest  fires;  Pearson  v. 
McKinney,  160  Cal.  G55,  117  Pac.  919,  holding  that  when  contract  is  to  sell 
specified  article  when  it  grows  to  specified  uze,  sale  and  delivery  depends  upon 
happening  of  precedent  condition;  Pacific  Sheet  Metal  Works  v.  Califomian 
Canneries  Co.  91  C.  C.  A.  108,  164  Fed.  966,  on  release  from  performance  of  eon- 
tract  by  damage  by  elements,  or  unavoidable  easual^^ 
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Cited  in  footnotes  to  Genet  t.  Delaware  &  H.  Canal  Co.  19  L.  R.  A.  127,  which 
holda  agreement  implied  that  leeaee  will  not  wilfully  incapacitate  itself  to  take 
out  more  than  minimum  quantity  of  coal  per  year;  Kemy  v.  Olds,  21  L.  R.  A, 
045,  which  denies  right  to  recover  on  contract,  performance  of  whicli  prevented 
by  act  of  God;  Pengra  v.  Wheeler,  21  L.  R.  A.  72G,  whicli  holds  lessor  released 
from  covenant  to  repair  leased  dams  within  specified  time,  by  impossibility  of 
making  repair;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dissolution  of 
corporation  a  defense  to  guaranty  of  dividends  for  term  of  years;  Pinkham  v. 
Libby,  49  L.  R.  A.  693,  which  denies  right  to  recover  amount  paid  for  fruitless 
service  of  stallion  under  agreement  for  return,  prevented  by  its  death;  Ontario 
Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit  Packing  Co.  53  L.  K.  A.  681, 
which  denies  liability  for  failure  to  deliver  specified  quantity  of  fruit  contracted 
for,  from  failure  of  crop  due  to  unusual  climatic  conditions;  Floyd  v.  Cook,  03 
L.R^  450,  which  holds  claimant  giving  forthcoming  bond  and  retaining  posses- 
•ion  of  proper^  not  liable  for  failure  to  produce  same,  where  same  officer  has 
ceded  and  gold  the  property  under  a  special  lien;  Krause  v.  Crothersville  School 
Trustees,  65  L.R.A.  111,  which  holds  covenant  to  repair  building  and  construct 
annex  thereto  discharged  by  destruction  by  lightning  of  main  building  when 
work  is  practically  completed. 

Cited  in  notea  (16  L.  R.  A,  858)  on  recovery  for  services  on  contract  inter- 
rupted by  sickness  or  death;  (15  L.R.A.(N.S.)  833)  on  liability  of  contractor 
to  replace  bridge  destroyed  unprecedented  flood;  (33  L.R.A.(N.8.)  701)  on 
effect  upon  contract  obligation  of  failure  of  third  person  to  take  action  essential 
to  performance;  (40  L.  ed.  U.  S.  617)  on  act  of  Ood  as  excuse  for  nonperform- 
ance  of  obligation;  (1  Eng.  Rul.  Cas.  348)  on  inevitable  accident  sa  excuse  for 
nonperformance  of  express  contract;  (6  Eng.  Rul.  Cai.  613)  on  impossibility  as 
excuse  for  nonperformance  of  contract. 

Distinguished  in  R.  J.  Menz  Lumber  Co.  v.  E,  J.  McNeeley  ft  Co.  58  Wash. 
234,  28  L.R.A.(N^.)  1013,  108  Fac.  621,  holding  where  contract  is  to  deliver 
lumber  and  shingles  within  reasonable  time,  inability  to  ship  within  reasonable 
time  owing  to  lade  of  can,  does  not  relieve  from  duty  to  ship. 
—  Whea  mot  esevaafcl*. 

Cited  in  Pregenzer  v.  Burleigh,  6  Misc.  142,  26  K.  Y.  Supp.  35,  affirming  lia- 
bility of  one  failing  to  perform  unconditional  contract  to  furnish  cargo  for  boat; 
Stiles  V.  Benjamin,  62  Hun,  106,  36  N.  Y,  Supp.  910,  denying  that  agreement  of 
mortgagee  to  assign  bond  and  mortgage  to  another  is  defense  for  breach  of 
contract  to  assign  to  one  making  advances;  Buffalo  ft  L.  Land  Co.  v.  Bellevne 
Land  ft  Improv.  Co.  165  N.  Y.  264,  61  L.  R.  A.  965,  footnote  p.  051,  69  K.  E.  6, 
Affirming  32  App.  Div.  542,  63  N.  Y.  Supp.  17,  denying  right  to  rescind  land 
contract  for  vendor's  breach  of  agreement  to  operate  street  ears  "aa  usually 
run,"  due  to  unusual  snow  drifts;  Rapid  Safety  Fire  Extinguisher  Co.  v.  Hay- 
Budden  Mfg.  Co.  37  Misc.  557,  75  N.  Y.  Supp.  1008,  sustaining  liability  of  one 
leasing  fire  extinguishers  and  agreeing  to  reimburse  lessor  in  case  of  loss,  for 
destruction  of  property  without  negligence;  Rowe  v.  Poabody,  207  Mass.  232, 
93  N.  E.  604,  holding  that  one  who  contracts  to  do  certain  thing  which  is  law- 
ful is  not  to  be  excused  for  non-performance  merely  because  performance  original- 
ly was  or  has  become  impossible. 

Cited  in  footnotes  to  Anderson  t.  May,  17  L.  R.  A.  056,  which  holds  partial 
destruction  of  crop  by  early  frorts  no  excuse  for  nonperformance  of  contract 
to  sell  specified  quantity;  Fisher  v.  Walsh,  43  L.  R.  A.  810,  which  holds  employee 
quitting  service  in  breach  of  contract  because  of  strikers'  threats  liable  for  re- 
sulting injury  to  employer;  Smith  v.  North  American  Tranap.  ft  Trading  Co. 
44  Ifc  B.  A.  567,  which  holds  steamer  cranpany  abandoning  trip  to  Dawson  re- 
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quired  to  bring  passenger  back  witltout  charge;  Angus  t.  Scally,  49  L.  R.  A. 
S62,  which  Bustains  right  to  recover  undix  contract  to  move  building  destroyed 
by  Are  before  work  completed;  Eppena,  S.  &  W.  Co.  v.  littlejohn,  58  L.  R.  A. 
811,  whicD  holds  unreasonable  delay  in  delivering  goods  not  reused  by  vendor's 
inability  to  procure  them  from  personal  disadvantages  peculiar  to  him;  Board 
of  Education  v.  Townscnd,  52  L.  R.  A.  808,  which  holds  blowing  down  of  school- 
house  docs  not  excuse  from  contract  to  remove  and  rebuild. 
RilChtM  n«  to  balliueDt. 

Cited  in  Sattler  v.  Hallock.  160  K.  Y.  298,  46  L.  R.  A.  681,  73  Am.  St.  Rep. 
680,  64  N.  E.  607,  Affirming  15  App.  Div.  500,  44  N.  Y.  Supp.  543,  holding  de- 
livery of  farm  produce  to  another,  to  be  made  into  pickles,  and  proQta  divided, 
bailment,  entitling  bailor  to  property  as  against  manufacturer's  assignee;  Labo- 
witz  V.  Frankfort,  4  Misc.  278,  23  N.  Y.  Supp.  1038,  denying  liability  of  tailor 
for  loss  by  fire  of  goods  left  to  be  made  into  garments;  Jaminet  v.  American 
Storage  &  Moving  Co.  109  Mo.  App.  205,  84  S.  W.  128,  holding  private  carrier 
for  hire  not  liable  for  injury  to  portrait,  by  mischievous  act  of  boy  who  passed 
while  portrait  was  being  prepared  for  carriage  in  van;  Wilson  v.  Wyckoff,  133 
App.  Div.  95,  117  a.  Y.  Supp.  783  (dissenting  opinion),  on  liability  of  bailee 
guilty  of  negligence  in  respect  to  property  in  his  custody. 

Cited  in  footnote  to  geevera  v.  Gahel,  27  L.  R.  A.  733,  which  holds  hirer  of 
personal  property  not  liable  for  loss  by  Are  without  his  fault. 

Cited  in  note  (94  Am.  St.  Rep.  217)  on  bailments, 
iwplled  eoBdlllotts* 

Cited  in  Clough  v.  Stillwell  Meat  Co.  112  Mo.  App.  191,  8S  S.  W.  580,  holding 
warehouse  company  entitled  to  remuneration  upon  quantum  meruit  for  insuring 
property  destroyed  by  Are  while  in  storage  and  for  collecting  insurance  money 
and  turning  it  over  to  bailor. 

14  L.  R.  A.  220,  WILLIAMS  T.  WILLIAMS.  130  N.  T.  193,  27  Am.  SL  Rep. 

517,  29  N.  £.  98. 
Groanda  for  limited  divorfie. 
Approved  in  Simon  v.  Simon,  6  App.  Dir.  470,  S9  N.  Y.  Supp.  573,  Affirming 

15  Misc.  618,  37  If.  Y.  Supp.  1121,  denying  separation  in  absence  of  voluntary 
abandonment  with  intention  not  to  return. 

Cited  in  Deisler  v,  Deisler.  59  App.  Div.  20S,  69  N.  Y.  Supp.  326,  holding 
refusal  of  wife  to  cease  association  with  alleged  paramour  justified  husband's 
n^lect  to  support;  People  ea  rel.  Public  Charities  &  C.  Comrs.  Cullen,  153 
N.  Y.  639,  44  L.  R.  A.  424,  47  N.  E.  894,  holding  judicial  separation  at  miit 
of  wife  exempts  husband  from  liability  for  desertion;  Tirrell  v.  Tirrell,  72  Coon. 
570,  47  L.  R.  A.  752,  footnote  p.  760,  46  Atl.  153,  holding  mere  payment  of  al- 
lowance to  abandoned  wife  under  order  of  court  no  bar  to  divorce  for  desertion ; 
Dignan  v.  Dignan,  17  Misc.  269,  40  N.  Y.  Supp.  320,  denying  trader  of  cohabi- 
tation by  wife  upon  one  conditiim  ■uflicieDt  to  convict  husband  of  abandonment 
if  rejected. 

Cited  in  footnotes  to  Hardie  v.  Hardie,  25  L.  R.  A.  697,  which  holds  divorce 
for  desertion  not  authorized  by  wife  receiving  blow  from  husband  leaving  bouM 
without  intent  to  remain  away  permanently;  Danforth  v.  Danforth,  31  L.  R.  A. 
008,  which  authorizes  divorce  for  wife's  desertion,  though  husband  visited  and 
slept  in  same  bed  with  her  for  a  few  days  during  statutory  period. 

Cited  in  notes  (13  L.R.A.(N.S.)  223)  on  relations  between  one  spouse  sad 
relatiTea  of  other  as  affecting  question  of  dcMrttni  or  erual^;  (SS  Am.  St.  Bop, 
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341;  lid  Am.  St.  Sep.  618;  138  Am.  St.  Bep.  147,  ISl)  on  desertion  u  ground 

for  divorce. 

Proof  of  deaortlon. 

Cited  in  Brokaw  t.  Brokaw.  66  Hise.  313,  123  N.  Y.  Supp.  17.  holding  closing 
of  hoDse  by  husband  and  referring  wife  to  attorney  and  other  acts  constituted 

abandonment,  though  husband  continued  to  make  wife  weekly  allowances;  Hey- 
man  v.  Heyman,  119  App.  Div.  183,  104  N.  Y.  Supp.  227,  holding  action  for 
aepartiOQ  based  wholly  on  charge  of  wilful  abandonment  not  maintainable  by 
wife  who  left  home  because  husband  absent  one  night  on  businesa  where  rent 
of  home  for  current  month  was  paid,  home  furnished  and  wife  and  child  sup- 
ported therein;  Bennison  t.  Dennison,  52  Misc.  40,  102  N.  Y.  Supp.  621,  holding 
charge  of  abandonment  not  sustained,  where  parties  expected  to  live  separately 
at  time  of  marriage  and  pre-nuptial  agreement  was  made  releasing  man  from 
all  claims  upon  bim  as  husband  by  woman;  Kupka  v.  Kupka,  132  Iowa,  193, 
109  N.  W.  610,  holding  evidence  insufficient  to  establish  charge  of  desertion. 

Distinguished  in  People  v.  Grouse,  86  App.  Div.  354,  83  N.  Y.  Supp.  812, 
holding  husband's  settlement  in  New  York,  where  he  was  followed  by  wife  who 
offered  to  live  with  him,  not  proof  of  desertion  within  statute  rendering  hua- 
band  liable  for  arrest. 

Effect  of  forelRD  dlrorcc. 

Cited  in  Atherton  v.  Atherton,  155  N.  Y.  134,  40  L.  R.  A.  294,  63  Am.  St.  Kep. 
650,  49  N.  E.  933,  Affirming  82  Hun,  179,  31  N.  Y.  Supp.  977,  denying  that  wife's 
action  for  limited  divorce  in  New  York  is  barred  b;f  husband's  absolute  divorce 
in  state  without  jurisdiction  over  wife;  Bell  v.  Bell,  4  App.  Div.  531,  40  N.  Y. 
Supp.  443,  denying  judgment  of  Pennsylvania  court  binding  on  wife,  barring 
artion  for  divorce;  People  v.  Karlsioe,  1  App.  Div.  673,  37  N.  Y.  Supp.  4S1,  and 
Re  Kimball,  155  N.  Y.  72,  49  N.  E.  331,  holding  judgment  of  divorce  entered  in 
sister  state,  against  resident  of  New  York,  without  personal  service  or  appear- 
ance, void;  Strong  v.  New  York,  L.  E.  4  W.  R.  Co.  86  Hun,  394,  33  N.  Y.  Supp. 
502,  denying  that  judgment  of  divorce  in  another  state,  without  appearance, 
changes  status  of  husband  as  to  distribution  of  wife's  estate;  Re  Swales.  60 
App.  Div.  601,  70  N.  Y.  Supp.  820,  denying  right  to  administer  estate  as  widow 
after  obtaining  divorce  in  another  state  against  husband  in  New  York;  McCreeiy 
V.  Davis,  44  S.  C.  223,  28  L.  R.  A.  665,  51  Am.  St.  Rep.  794,  22  S.  E.  178j  deny- 
ing that  diTone  granted  wife  without  jurisdiction  of  husband  destroys  her  dower 
in  his  property. 

Cited  in  notes  {16  L.  R.  A.  498)  on  domicil  of  wife  for  purpose  of  divorce 
suit;  ( 19  L.  R.  A.  814)  on  validity  of  decree  of  divorce  obtained  on  publication 
service  out  of  state,  were  defendant  did  not  appear;  (59  L.  R.  A.  170)  on  con- 
flict of  laws  on  subject  of  divorce;  (2  L.R.A.{N.S.)  326)  on  effect,  in  third  state, 
of  decree  upholding  foreign  divorce;  {6  Eng.  Rul.  Gas.  724)  on  validity  of  judg- 
ment dissolving  marriage  by  court  of  country  where  husband  is  domiciled;  {53 
Am.  St.  Rep.  183;  8  Eng.  Rul.  Gas.  SO)  on  effect  of  foreign  divorce. 

Distinguished  in  Campbell  v.  GampbcH,  90  Hun.  236,  35  N.  Y.  Supp.  280,  up- 
holding judgment  annulling  marriage  at  suit  of  wife  in  state  having  jurisdiction 
of  both  parties. 

Criticized  in  Davis  v.  Davis,  2  Misc.  550,  22  N.  Y.  Supp.  191,  annulling  mar- 
riage cfmtracted  after  divorce  at  suit  of  former  wife  in  state  without  jurisdiction 
onrer  husband. 

Disapproved  in  effect  in  Felt  v.  Felt,  69  N.  J.  Eq.  613,  83  Am.  St  Rep.  612, 
49  Atl.  1071  (dissenting  opinion),  majority  sustaining  decree  of  divorce  granted 
by  fwreign  oourt,  Mrvloe  being  made  on  wife  according  to  role  of  sudi  court 
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Decree  of  dlvorec  mm  evidence! 

Cited  in  MunBOD  v.  Munson,  60  Hun,  196,  11  N.  T.  Snpp.  692,  holding  recoid 
of  husband's  divorce  in  Califoinia  not  conclusiTe  on  ooarU  of  tbia  state  ai  to 

jurisdiction. 

Distinguished  in  Starbuck  v.  Starbuck,  173  N.  Y.  508,  93  Am.  St.  Rep.  631, 
66  N.  £.  193,  Reversing  62  App.  Div.  440,  71  N.  Y.  Supp.  104,  holding  decree  of 
divorce  obtained  by  vife  in  another  state,  on  grounds  not  recognized  here,  ad- 
missible in  action  lor  dower  in  subsequently  acquir«l  property. 

14  L.  R.  A.  223.  EVANS  t.  LAKE  SHORE  ft  H.  S.  R.  CO.  88  Mich.  442,  SO  N. 
W.  386. 

Relianoe  on  observation  of  rnlea. 

Cited  in  Shufelt  v.  Flint  ft  P.  M.  R.  Co.  96  Mich.  343,  55  N.  W.  1013  (dia- 
senting  opinion),  majority  holding  failure  to  stop,  look,  and  listen  before  cross- 
ing tracks,  bars  recovery;  Dawe  v.  Flint  ft  P.  M.  R.  Co.  102  Mich.  308,  60  K. 
W.  838,  denying  that  failure  to  cl<»e  gates  allows  recovery  to  one  failing  to 
look  and  listen;  Rohde  v.  Chicago  4  N.  W.  R.  Co.  86  Wis.  312,  56  N.  W.  872. 
holding  complaint  alleging  injury  at  crossing  from  failure  of  company  to  lower 
gates  as  usual  sufficient;  Baltimore  &,  O.  R.  Co.  v.  Stumpf,  97  Md.  94,  54  AtL 
978,  sustaining  recovery  by  traveler  who  entered  through  open  safety  gates  with- 
out stopping  to  look  or  listen,  and  was  struck  by  train;  Montgomery  v.  Missouri 
P.  R.  Co.  181  Mo.  501,  79  S.  W.  930,  holding  that  it  ia  duty  of  flagman  to  warn 
travelers  about  to  cross  of  approach  of  train,  and  if  he  ia  present  and  gives  no 
signal,  traveler  may  conclude  that  it  is  safe  to  cross;  Chicago,  R.  X.  ft  P.  R  Co. 
V.  Hamilton,  92  Ark.  403,  123  S.  W.  379,  holding  bilure  to  look  and  listen  before 
attempting  to  cross  tracks  where  gates  raised,  not  negligence  as  matter  of  law; 
Koch  V.  Southern  C.  R.  Co.  148  Cal.  688,  4  L.R.A.(N.S.)  527,  113  Am.  St.  Rep. 
332,  84  Pac.  176,  7  A.  ft  E.  Ann.  Cas.  795  (dissenting  opinion),  on  right  to  relv 
on  absence  of  such  warnings  of  danger  as  it  is  customary  for  railroad  company 
to  give;  Sights  v.  Louisville  ft  N.  R.  Co.  117  Ky.  442,  78  S.  W.  172,  on  reliance 
upon  flagman's  performance  of  his  duties;  Northern  C.  R.  Co.  v.  State,  100  Md. 
413,  108  Am.  St.  Rep.  439,  60  Atl.  19,  S  A.  ft  E.  Ann.  Cas.  445,  holding  jury  en- 
titled to  believe  defendant  guilty  of  negligence  where  there  was  evidence  that  boy 
waited  until  gate  was  raised  and  gateman  beckoned  him  to  come  across  trades, 
took  horse  by  bead,  started  across,  and  was  struck  by  engine. 

Cited  in  footnotes  to  Van  Auken  v.  Chicago  ft  W.  M.  R.  Ca  22  L.  R  A.  33, 
which  holds  failure  to  look  and  listen  on  dark  night  not  prevent  recovery  for 
injury  by  engine  running  backward;  Betts  v,  Lehigh  Valley  R.  Co.  45  L.  R.  A. 
261,  which  sustains  right  of  person  approaching  crossing  where  train  is  re- 
ceiving or  dischaiging  passragers  to  rely  on  rule  requiring  other  train  to  stop; 
Woehfle  t.  Minnesota  Transfer  R.  Co.  S2  L.  R.  A.  340,  which  sustains  traveler's 
right  to  rely  on  watchman's  absence  from  crossing. 

Cited  in  note  (33  L.Rj1.(N.S.)  990)  on  railroads:  duty  as  to  operation  of 
safety  gates  at  crossings. 

Pistinguished  in  Poultn  v.  Canadian  P.  R.  Co.  17  L.  R.  A.  803,  3  C.  C.  A.  23. 
6  U.  S.  App.  208,  152  Fed.  197,  holding  passenger  knowingly  boarding  train  with 
void  ticket  guilty  of  negligence  barring  recovery  for  expulsion,  though  person 
in  charge  of  oRice  said  he  thought  it  was  all  right. 
4ne«tlon  for  inry-. 

Cited  in  Grand  Trunk  R.  Co.  v.  Ives,  144  V.  S.  432,  36  L.  ed.  494,  12  Sup.  Ct. 
Rep.  679,  holding  question  for  jury  as  to  decedent's  negligence  in  driving  (wt>> 
track  after  failing  to  look  and  listen;  Baltimore  ft  O.  R.  Co.  v.  Conaell,  69  C.  (.  ■ 


1161 


L.  R.  A.  CASES  AS  AUIH0RITIE8. 


[14  L.R.A.  226 


A.  570,  137  Fed.  13,  holding  question  whether  person  killed  at  crossing  guilty 
of  contributory  negligence  properly  left  to  jury,  where  safety  gates  on  both 
sides  of  crossing  were  standing  up  and  flagman  was  aaleep  in  signal  tower  at 
time  of  accident. 

U  L.  S.  A.  226.  VOSBXJRG  t.  PUTNEY,  SO  Wis.  623.  27  Am.  St.  Sep.  47,  60 

N.  W.  403. 
Aeta  conatltntlnc  asMult. 

Cited  in  Voeburg  v.  Putney,  86  Wis.  279,  66  N.  W.  480,  holding  one  liable  for 
damages  resulting  from  Idck  upon  1^;  Degenhardt  v.  Heller,  03  Wis.  664,  67 
Am.  St  Rep.  94{^  68  N.  W.  411,  denying  reoorery  for  assault  whoi  revolver  dis- 
charged to  cause  fright,  without  intending  to  harm. 

Cited  in  footnotes  to  Marklegr  v.  Whitnuui,  20  L.  R.  A.  8S,  which  holds  student 
liable  for  assault  made  in  sport;  Perkins  v.  Stein,  20  L.  R.  A.  862,  which  holds 
n^ligently  driving  over  person  not  assault;  Carr  v.  State,  20  L.  R.  A.  863,  which 
holds  assault  involved  in  administering  pfttson;  Laidlaw  v.  Sage,  44  L.  R.  A. 
216,  which  holds  one  drawing  another  in  front  of  him  as  shield  against  threat- 
oied  explosion  not  liaUe  for  injuries  frtmi  explosion. 

Cited  in  notes  (67  L.  R.  A.  676)  on  Uabjlity  of  infant  for  torti;  (46  L.  R.  A. 
695)  on  self-defense  set  up      accused  who  b^gan  conflict 
Hrpothetlcal  ««e*tloiui. 

Cited  in  Selleck  v.  Janesville.  100  Wis.  163,  41  L.  R.  A.  565,  69  Am.  St  Rep. 
906,  76  N.  W.  975,  holding  hypothetical  questions,  partly  baaed  on  physician's 
examination,  proper;  Nichols  t.  Oregon  Short  Line  R.  Co.  26  Utah,  246,  70 
Fae.  906,  holding  that  hypothetical  question  as  to  eatise  of  misearriaga  must 
include  every  proven  &et 

DUtinguished  in  Zoldoske  v.  State,  82  Wis.  607,  62  N.  W.  778,  holding  hypo- 
thetical question  not  omitting  any  facts  absolutely  essential  to  enable  expert  to 
form  intelligent  opinion  not  improper. 
M«uare  of  4lmmmgtm  in.  Mtloms  for  tort. 

Cited  in  Chicago,  B.  t  Q.  R.  Co.  v.  Spirk,  61  Neb.  176,  70  N.  W.  926,  holding 
compensation  for  direet  result  of  act  measure  of  damages  in  actions  ew  delicto. 
Intent  Ma  element  of  naannlt* 

Cited  in  Walbridge  v.  Walbridge,  80  Kan.  669,  103  Pao.  89,  holding  person 
f^uilty  of  assault  answerable  for  all  injuries  which  are  natural  or  probaole 
consequencea  of  his  act  without  regard  to  bis  intent;  Mohr  v.  WiUiams,  95 
Minn.  271,  1  L.R.A.(N.S.)  446,  111  Am.  St  Rep.  462,  104  N.  W.  12,  6  A.  &  E. 
Ann.  Cas.  303,  holding  physician  Who  performed  operation  on  ear  of  patient 
other  than  that  to  which  patient  had  consented  while  patient  was  under  in- 
fluence of  anaesthetics,  liable  in  civil  action  for  assault  and  battery ;  Donner  v. 
Graap,  134  Wis.  526,  115  N.  W.  125,  holding  definition  of  assault  and  bnttcry 
adopted  Wisconsin  court  implies  wrongful  intent;  Luttermaiin  v,  Bomey,  143 
Iowl^  235,  121  N.  W.  1040,  holding  instructioa  erroneous  which  made  finding 
of  intent  to  obtain  sexual  intercourse  with  woman  essential  to  right  of  recovery 
for  assault  and  battery  upon  her. 

Cited  in  nots  (67  L.R.A.  666}  on  mistaken  identity  as  justification  for  as* 
sault. 

MnbllItT  of  Infant  for  torts. 

Cited  in  Briese  v.  Mflechtle,  146  Wis.  90,  35  L.R.A.{N.e.)  676,  130  N.  W-. 
893,  Ann.  Cas.  1912  C,  176,  holding  that  infant  is  liable  in  compensatory  daai>> 


ages  for  his  tortlbuA  acts. 
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U  L.  R.  A.  230,  FLYNN  t.  JX)UGHER1T,  91  Cal.  m,  27  Pae.  1080. 
ffp»eitylB«  potato  tor  Mwsvlt. 

Cited  in  White  v.  Rio  Grande  Western  R.  Co.  22  UUh,  141,  61  Fae.  568.  and 
Idaho  Mercantile  Co.  v.  Kalanquin,  7  Idaho,  298,  62  Pac  925,  holding  par^ 
moving  for  nonsuit  must  call  attention  of  court  and  adTersar;  to  particular 
pointe;  Ferguson  t.  Ingle,  38  Or.  44«  62  Pac  760,  holding  appellate  courte  refoie 
to  review  motiim  for  nonsuit,  not  naming  grounds. 
Ststote  9t  Cmada  «•  aSeetlMS  eamtmeto. 

Cited  in  Lewis  t.  jEraas,  108  Iowa,  209,  70  N.  W.  81,  holding  contract  for  sale 
of  com  to  be  shelled,  within  statute  of  frauds;  Willianu-Hayward  Shoe  Co.  t. 
Brooks,  0  Wyo.  437,  64  Pac.  342,  holding  contract  with  vendor  and  manufacturer 
for  shoes  to  be  made  and  delivered,  within  stetute  of  frauds. 

Cited  in  footnotes  to  Mighell  v.  Dougherty,  17  L.  B.  A.  765,  which  holds  oral 
sale  of  growing  grain,  to  be  delivered,  within  stetute  of  frauds;  Greenwood  t. 
Law,  10  L  R.  A.  688,  whtdi  holds  parol  agreement  to  assign  mortgage  void; 
Heitttz  T.  Burkhard,  31  L.  R.  A.  608,  which  holdc  oral  oonbact  to  make  and  for* 
nisfa  ironwork  for  particular  brick  building  not  witiiin  stetute  of  i^ads;  For^ylih 
y.  Mann  Bros.  32  L.  R.  A.  788,  whieh  holds  oral  amtraot  to  maBUfactura  monn- 
ment  not  within  statute  of  frauds. 

Cited  in  note  {30  LJl.A.(NJ3.)  310,  823)  on  purehaae  of  proper^  to  be 
manufactured,  adapted,  or  grown,  as  within  Stetute  of  Frauds. 
Ooiitraet  (or  later. 

Cited  in  note  (04  Am.  St.  Sep.  834)  on  cimtract  for  labor. 


14  L.  R.  A.  234,  GERARD  v.  MoCORMICK,  130  N.  Y.  261,  29  N.  E.  115. 


Cited  in  Huie  r.  Allen,  87  Hun,  619,  34  N.  Y.  Supp.  577,  hiding  broken  receiv- 
ing corporate  check  in  payment  of  manager's  losses  in  speeolation  most  repay 
corporation;  Lamson  v.  Beard,  45  L.  R.  A.  827, 36  C.  O.  A.  64,  M  Fed.  37,  denying 
that  payees  are  bona  flde  holders  of  drafto  drawn  by  presidei^  on  corporate  de- 
posit for  margins  in  "futures;"  James  Reynolds  Elevator  Co.  v.  Merchante'  Nat. 
Bank.  65  App.  Div.  4.  67  N.  Y.  Supp.  387,  holding  bank  liable  to  reimburse  cor- 
poration for  checks  drawn  by  president  in  payment  of  individual  debte;  Em- 
pire Stete  Surety  Co.  v.  Nelson,  141  App.  Div.  851,  120  N.  Y.  Supp.  453,  holding 
that  vard  may  recover  from  person  receiving  money  paid  out  of  estate  by 
guardian  in  payment  of  guardian's  individual  debt;  Hathaway  v.  Delaware 
County,  185  N.  Y.  S73,  18  LJLA.(N£.)  277,  118  Am.  St.  Rep.  909,  78  N.  E.  193, 
M  absence  of  anthori^  in  trustee  to  dispose  of  trust  property  in  payment  of 
his  own  debt;  Winslow  Broe.  ft  Co.  v.  Stotion,  150  N.  C.  268,  63  8.  £.  950,  on  set- 
off of  debt  due  from  agent  to  purchaser  in  purchase  ol  properly  of  principal 
through  agent,  also  citing  annotetioD  on  this  point. 

Cited  in  footnotes  to  Commercial  Bank  v.  Hurt,  10  Lu  R.  A.  701,  which  holds 
factor  has  no  implied  authority  to  pledge  goods  for  own  use;  Milton  v.  Johnson, 
47  L,  R.  A.  529,  which  denies  power  of  subagent  to  apply  proceeds  of  debt  eol- 
leeted,  to  payment  of  claim  due  him  from  principal  agent;  Tomseodc  v.  TravHen^ 
Int.  Co.  57  L.  R.  A.  465,  which  denies  insurance  agent's  impUed  antiiority  to  ae- 
eept  as  payment  of  premium,  agreement  to  give  him  eredii  on  aeeonn^  to  be 
traded  out  with  insured. 

Cited  in  note  (62  L.  R.  A.  792)  on  liability  of  bank  or  other  depository,  or  of 
drawee  lor  taking  deposit  of  agent,  fiduciary,  or  other  rapreeoitetive  to  pay  hi* 
•wndebt. 

Annototion  in  14  L.  B.  A.  234,  referred  to  with  i^proral  ia  Dorrah  t.  Hill,  71 


Parment  of  acent'a  debt  witb  principal**  Cand*. 
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Miu.  801.  32  L.  R.  A.  035,  10  So.  9fil  (dissenting  opim(m),  majority  upholding 
principal's  right  to  be  subrogated  to  trust  deed  to  agent  paid  by  momy  procured 
by  loan  of  principal's  funds,  to  d^tor,  and  discharged  by  agent. 

Distinguislied  in  Loeb  t.  Selig,  120  La.  10&,  45  So.  100,  where  facts  were 
not  BufQcient  to  put  defendants  upon  inquiry  in  dealing  with  agents;  In- 
terstate Nat.  Bank  v.  Claxton,  07  Tez.  678,  65  L.B.A.  826,  104  Am.  St.  Rep. 
685,  80  S.  W.  604,  holding  bank  paying  checks  drawn  by  factors  on  deposit 
consisting  of  funds  realized  from  sale  of  live  stock  for  their  principal  not 
liable  for  amount  of  such  checks  to  principal,  though  it  knew  factors  were  In- 
solvent when  deposit  was  made. 
Kotlee  of  lM«»Mltr. 

Followed  in  Rochester  &  C.  Tump.  Road  Uo.  t.  Tavioiu-,  164  X.  Y.  286,  52  L. 
R.  A.  707,  58  N.  E.  114,  holding  payee  receiving  corporate  checks  for  debt  not 
owed  by  corporated  chargeable  with  notice  of  treasurer's  lack  of  authority. 

Cited  in  Geyser-Marion  Gold  Min.  Co.  v.  Stark,  53  L.  R.  A.  688,  45  C.  C.  A. 
470,  106  Fed.  563,  holding  actionable  negligence  for  corporation  to  transfer  stock 
upon  signature  of  trustee,  without  inquiry  as  to  assent  of  beneficiary;  American 
Preserves, Co.  v.  Columbia  Invest.  Co.  7  Misc.  510,  28  N.  Y.  Supp.  782,  holding 
failure  to  make  inquiries  upon  receipt  of  corporate  cheek  in  payment  of  manager's 
stock  charges  investment  company  witli  constructive  notice;  First  Kat.  Bank  v. 
National  Broadway  Bank,  156  N.  Y.  468,  42  L.  R.  A.  145,  51  N.  E.  398,  liolding 
pledgee  receiving  stock  certificates  of  trust  estete  chargeable  with  nutioe  of  trust 
conditionji;  Marshall  r.  de  Cordova,  26  App.  Div.  619,  50  N.  Y.  Supp.  2!I4,  holding 
receipt  by  brokers  of  check  signed  by  drawer  as  trustee,  and  repaymei]'  (rii-ii  c, 
who  immediately  redeposited  proceeds  with  brokers,  sufficient  evidence  oi  nr  tue; 
Kelsey  v  Bank  of  Mansfield,  85  App.  Civ.  336,  83  N.  Y.  Supp.  281,  sustaining 
receiver's  right  to  recover  proceeds  of  check  wrongfully  appropriated  with  knowl- 
edge of  bank;  Cohnfeld  v.  Tanenbaum,  176  N.  Y.  130,  98  Am.  St  Rep.  653,  68  N. 
£.  141,  holding  check  drawn  by  guardian,  notice  to  payee  that  funds  belong  to 
ward;  Re  Troy  A  C.  Shirt  Co.  136  Fed.  431,  on  notice  of  incapacity  of  officer 
or  agent  to  issue  paper  given  by  fact  it  is  obligation  of  corporation  made  pay- 
able te  himself;  Squire  v.  Ordemann,  194  N.  Y.  397,  87  N.  E.  435,  holding 

check  signed  "Estate  of  A  -"  with  signatures  of  executors  underneath 

notice  it  was  payable  from  trust  funds;  Ward  v.  City  Trust  Co.  192  N.  Y.  69, 
84  N.  E.  585,  reversing  117  App.  Div.  148,  102  K.  Y.  Supp.  50,  holding  payment 
of  personal  debt  by  clieck  made  out  to  corporation  and  indorsed  for  it  1^  debtor 
as  president  is  notice  of  apparent  misuse  of  corporate  funds;  Havana  C.  R.  Co. 
T.  Knickerbocker  Trust  Co.  135  App.  Div.  317,  119  N.  Y.  Supp.  1035,  holding 
trust  company  which  received  checks  of  plaintiff  corporation  payable  to  treas- 
urer thereof  and  signed  by  such  treasurer,  and  placed  amount  of  checks  to  credit 
of  treasurer  individually,  who  afterwards  checked  same  out  for  his  own  pur- 
poses, liable  to  plaintiff  for  amount  of  checks  drawn  by  treasurer  upon  plaintiff's 
aoeount;  Uanhatton  Web  Co.  v.  Aquidneck  Nat  Bank,  133  Fed.  77,  holding 
where  treasurer  of  corporation  draws  and  uses  its  funds  for  private  purpose 
in  absence  of  circumstances  giving  rise  to  inference  of  authority  to  do  so,  bank 
is  put  upon  inquiry;  Hazeltine  v.  Keenan,  54  W.  Va.  603,  102  Am.  St  Rep.  953, 
46  S.  E.  609,  holding  purchaser  put  on  inquiry  by  fact  note  is  payable  to  person 
as  attorney. 

Cited  in  footnote  to  Baldwin  v.  Tucker,  57  L.  R.  A.  451,  which  holds  pnrehaser 
from  agent  bound  to  know  letter's  lack  of.  authority  to  take  purehase  money  note 
payable  to  himself. 

Cited  in  notes  (18  L.R.A.  667)  on  extent  of  authority  conferred  on  traveling 
LJLA.  An.  Vol.  H.— 78. 
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salesmen;  (20  L.R.A.(N.8.)  355,  367)  on  circumstances  aufTicient  to  put  purchuer 
of  negotiable  paper  on  inquiry. 

Distinguished  in  Oieever  v.  Pittsburgh,  8.  &  L.  E.  R.  Co.  160  N.  T.  68,  34  1- 
R.  A.  73,  55  Am.  St.  Rep.  646,  44  N.  E.  7U1,  denying  corporate  note  bearing  a^ 
nature  of  maker,  aa  president,  sufficient  to  charge  bona  fide  holdv  with  notioB 
of  invalidity;  Shaffer  t.  Bacon,  85  App.  Dir.  250,  54  TH.  Y.  Supp.  796,  holding  exec- 
utor's knowledge  of  invalidity  of  will  tendered  for  probate  by  attorney  insnffieieiit 
to  justify  recovery  back  from  attorney  money  paid  for  legal  services. 
Defective  aetTlce  by  publication. 

Cited  in  Fanners'  Loan  A  T.  Co.  v.  Essex,  66  Kan.  106,  71  Pac.  268,  holding 
judgment  rendered  upon  service  by  publication  against  "Farmers'  Loan  and  Tnut 
Compatqr**  not  binding  on  such  company  as  trustee. 

14  L.  R.  A.  238,  DOLLARD  v.  ROBERTS,  ISO  N.  Y.  260,  29  N.  E.  104. 
Landlord's  llabllltr  for  Injorlca. 

Cited  in  Harris  v.  Boardman,  68  App.  Div.  439,  73  N.  Y.  Supp.  963,  holding 
landlord  liable  to  lessee  of  store  for  damage  caaaed  1^  bursting  of  closet  used  by 
tenants. 

Cited  in  footnote  to  Hart  v.  Cole,  16  L.  R.  A.  557,  vhich  holds  risk  of  nusafe 
outside  steps  in  tenement  building  assumed  by  one  attending  wake. 

Distinguished  in  Harkin  v.  Crumbie,  20  Misc.  571,  46  N.  Y.  Supp.  453,  denying 
recovery  from  landlord  for  injury  to  tenant's  caller  from  clipping  on  ice; 
Schwartz  V.  Apple,  21  Misc.  514,  48  N.  Y.  Supp.  253,  denying  liability  of  landlord 
for  injury  to  tenant  from  fall  of  plastering  in  room  under  control  of  tenant. 
^  FronB  defects  of  bnlldlBs  1m  hla  control. 

Cited  in  Lewio  v.  Pauli,  19  Pa.  Super.  Ct.  4S0,  upholding  tenant's  right  to  re- 
cover for  injuries  resulting  from  defective  stairway  used  in  common;  Wilber  v. 
Follan&bee,  97  Wis.  581,  72  N.  W.  741,  upholding  tenant's  recovery  against  land- 
lord for  injuries  caused  by  stumbling  over  rubbish  left  in  hallway  by  one  repair- 
ing stairs;  McGinley  v.  Alliance  Trust  Co.  168  Mo.  265,  56  L.  R.  A.  337,  foot- 
note p.  334,  66  S.  \V.  1.^3,  holding  lessor  of  apartment  house,  retaining  control 
of  stairway,  liable  for  injury  to  tenants  from  lack  of  repair  of  railing;  MuUer  v. 
Minken,  5  Misc.  445,  26  X.  Y.  Supp.  801.  holding  failure  of  landlord  to  light  hall 
tamp  insufficient  to  create  liability  to  child  from  falling  down  stairs;  Callavan 
v.  Stuyvesant,  7  Misc.  118,  27  X.  Y.  Supp.  413,  holding  landlord  liable  for  injury 
to  child  falling  in  open  air  shaft  while  playing  in  yard;  Golob  v.  Pasinsky,  7- 
App.  Div.  178,  76  X.  Y.  Siipp.  388,  holding  tliat  complaint  alleging  landlord  re 
eer\-ed  control  of  ceilings  implies  no  duty  to  repair;  Capen  v.  Hall,  21  R.  I.  366, 
43  Atl.  847,  sustaining  demurrer  to  complaint  of  tenant's  caller  for  injuries 
received  in  hallway,  due  to  insufficient  lighting;  Lenz  v.  Aldrich,  6  App.  Div. 
184.  39  N.  Y.  Supp.  1022  (dissenting  opinion),  majority  denying  landlord's  lia- 
bility for  injury  to  tenant's  child  from  falling  of  decayed  elothespole;  Levine  t. 
Baldwin,  87  App.  Div.  154,  84  X.  Y.  Supp.  92,  holding  landlord  liable  for  damages 
liup  to  leak  in  water  pipe;  Golob  v.  Pasinsky,  178  X.  Y.  461,  70  N.  E.  073,  holding 
(  diiiplaint  allofring  injuries  to  tenant  from  fall  of  plastering  from  part  of  premises 
under  landlord's  control  not  demurrable;  Weingartiier  v.  Pomp,  10  Korth.  Co. 
Rep.  147,  liolding  that  owner  of  business  building  leased  to  different  tenants 
is  liable  to  one  of  them  for  negligence  in  failing  to  repair  portion  of  building 
not  demi^Pd  to  him;  Ilerdt  r.  Koenip.  137  Mo.  App.  596,  119  S.  W.  56.  holding 
landlord  under  duty  of  exercising  ordinary-  care  to  maintain  fence  reasonably 
eafc  for  purpose  of  protection  of  tenant-  and  their  guests  from  danger  of  fall- 
ing into  qiiarrr  adjacent  to  yard  used  in  common  by  tenants;  Whitcomb  v 


115* 


L.  R.  A.  CASBS  AUTHORITIEB. 


[14  L.ILA.  2S8 


Mason,  102  Md.  282,  4  L.R.A.(N.S.)  567,  62  Ay.  749,  holding  landlord  not  bound 
to  keep  entrances  to  office  building  open  on  Sunday  so  as  to  permit  removal  of 
desk  and  large  articles  of  furniture  m  case  of  fire  threatening  building;  Schwartz 
V.  Monday,  49  Miec.  528,  97  N.  Y.  Supp.  978,  holding  testimony  that  witness  saw 
slats  on  roof  loose  and  notified  landlord  of  the  fact  insufficient  to  charge  land- 
lord with  knowledge  of  particular  defective  slat  which  caused  injury;  land- 
lord's duty  to  keep  roof  in  reasonably  safe  condition  diaeliarged  by  liaving 
premises  including  roof  and  wash  deck  examined  monthly  by  carpenter;  Peters 
V.  Kelly,  120  App.  Dir.  202,  113  N.  Y.  Supp.  357,  holding  landlord  retaining  oon* 
trol  of  stairway  and  landing  under  duty  to  exercise  reasonable  care  to  keep 
them  in  suitable  repair  for  use;  Burner  v.  Higman  &  8.  Co.  127  Iowa,  590,  103 
N.  W.  802,  holding  landlord  and  tenant  both  liable  for  injury  of  person  on  prem- 
ises by  invitation  of  tenant  through  negligence  in  guarding  elevator  over  which 
both  had  partial  control. 

Annotation  cited  in  Marcheck  v.  Klute.  133  Mo.  App.  286,  113  S.  W.  654,  on 
duty  of  landlord  to  l«ep  in  reasonably  safe  condition  for  use,  parts  of  premises 
he  retains  etmtrol  oi  intending  them  for  use  by  tenants  to  whom  other  parts  are 
let. 

Cited  in  footnotes  to  Fellows  v.  Gilhuber,  17  L.  R.  A.  578,  which  holds  lessor 
of  hotel  not  liable  for  injury  to  guest  by  defective  awning;  Gleason  v.  Boehm,  32 
L.  R.  A.  645,  which  holds  landlord  not  required  to  furniBh  light  at  night  in 
common  tialls  and  stairways  of  rented  buildings;  Railton  v.  Taylor,  80  Lb  R.  A. 
246,  which  holds  landlord  not  exempt  from  liabiliiy  for  damage  resulting  from 
n^ligence  in  use  of  heating  apparatus  remaining  under  his  own  control ;  Kuhn 
V.  Sol  Heavenrich  Co.  60  L.  R.  A.  68S,  which  denies  implied  contract  obligatim  of 
one  leasing  building  in  sections,  to  keep  in  repair  part  remaining  in  his  possession. 

Cited  in  notes  (15  L.  R.  A.  162)  on  liability  for  injuries  caused  by  absence  of 
fire  escapes  on  buildings;  (23  L.  R.  A.  158)  on  liability  of  landlord  as  to  condi-  , 
tion  of  part  of  premises  not  controlled  by  tenant;  (34  L.  R.  A.  832)  on  landlord's 
liability  for  injury  to  tenant  from  defect  in  premises;  {  1  Brit  Rul.  Cas.  110) 
on  landlord's  duty  to  light  common  hall  or  stairway;  (9  Eng.  Rul.  Cas.  458; 
S  LJl.A.(KS.)  317)  on  HabiHty  of  landlord  for  injury  in  common  passage- 
way. ' 

Distinguished  in  Walsh  v.  Frey,  116  App.  Div.  628,  101  K.  Y.  Supp.  774, 
where  tenant  while  making  use  of  balcony  without  consent  of  landlord,  was 
injured  by  reason  of  rail  giving  way;  Rogers  v.  Sorell,  14  Manitoba  L.  Rep.  465, 
hblding  landlord  not  liable  to  tenant  of  ground  floor  for  injury  to  tenant's  prop- 
erty caused  by  rain  entering  open  fanlight  at  head  of  stairway  where  defect 
existed  at  time  of  lease;  Cooper  v.  Lawson,  139  Mich.  632,  103  N.  W.  168,  where 
damage  to  tenant's  property  was  caused  by  fire  resulting  from  explosion  of  coal 
gas  generated  from  burning  soft-coal  soot  in  inside  of  chimney  which  tenant 
could  clean  without  becoming  trespasser. 
Notice  Impntable  to  principal. 

Cited  in  footnote  to  Birmini^ham  Trust  £  Sav.  Co.  v.  Louisiana  Nat.  Bank,  £0 
L.  R.  A.  600,  which  holds  casliier's  notice  imputable  to  savings  company. 


Cited  in  Kaiser  v.  Washburn,  55  App.  Div.  162,  66  N.  Y.  Supp.  764,  holding 
previous  knowledge  of  defective  chimney  not  contributory  negligence,  as  matter 
of  law;  Morrisaey  v.  Smith,  67  App.  Div,  190,  73  N.  Y.  Supp.  673,  holding  child 
injured'by  falling  into  hole  in  street  not  guilty  of  negligence,  as  matter  of  laW; 
Wesener  v.  Smith,  89  App.  Div.  213,  S5  K.  Y.  Supp.  837,  holding  tenant's  previ- 
01.9  knowledge  of  existence-of  rubbish  in  yard  not  proof  of  negligence  barring  re- 
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eorei7  for  Injuries  doe  to  falling  over  it;  Keating  t.  Mott,  92  App.  Dir.  158.  86 
N.  Y.  Supp.  1041^  holding  tenant  billing  by  catching  foot  in  faolea  in  mleloth  in 
dark  hallway  not  gtultjr  of  negligence  in  aot  remembering  location  of  hola; 
Rashkoff  v.  Erie  R.  Co.  141  App.  Div.  629,  126  K  Y.  Supp.  489,  to  the  point 

that  person  Ib  not  guilty  of  contributory  negligence  in  going  upon  dangerous 
premises  in  performance  of  duty,  unless  he  knew  or  ought  to  hare  known  of 
danger;  Schell  v.  German  Flats,  S4  Miac.  4&3,  104  N.  Y.  Supp.  116,  holding  it 
a  jury  queBtion  whether  wheelman  was  guilty  of  contributory  n^Hgence  who. 
as  result  of  collision,  was  thrown  over  side  of  bridge  where  bridge  rail  wss 
absent;  Hartley  t.  New  York,  102  App.  Div.  27,  92  N.  Y.  Supp.  82.  holding 
plaintiff  not  guil^  of  contributory  negl^nee  as  matter  of  law,  where  npoa 
bidding  good  bye  to  friend  with  whom  she  was  diatting,  she  turned  to  go 
and  fell  into  bote  in  sidewalk  directly  behind  her;  Wood  v.  New  York  C.  A  H. 
R.  R.  Co.  184  N.  Y.  298,  77  N.  E.  27  (dissenting  opinion),  as  to  what  is  con- 
tributory o^ligence  as  matter  of  law. 
(Vacation  for  Jvry. 

Cited  in  Collier  t.  CoUins,  58  App.  Dir.  553,  69  N.  Y.  Supp.  94,  holding  liabUi^ 
of  landlord  for  injury  to  tenant  from  tilting  of  grating  at  entrance  to  yaxi,  ques- 
tion for  jury. 

14  L.  R.  A.  243,  WICKS  r.  HONIHAN,  130  N.  Y.  232.  20  N.  E.  139. 
Llmlt«tl*n  Of  rishta. 

Cited  in  Sanford  v.  Commercial  Travelers'  Mut  Aoci.  Asso.  SG  Hun,  381,  33  N. 
Y.  Supp.  512,  holding  provision  in  insaranoe  certificate  for  settlement  of  dispotss 
before  referee  void,  as  denying  jucy  trial;  Wells  v.  Monihan,  33  N.  Y.  B.  B.  49$, 

13  N.  ¥.  Supp.  ISO,  denying  that  retoeaUon  of  charter  affects  right  to  sue  on  not* 
for  money  loaned;  State  Council  J.  O.  V.  A.  M.  v.  Emery,  219  Pa.  467,  15  L-BLA. 
(K.S.)  340,  68  Atl.  1023,  12  A.  ft  E.  Ann.  Cas.  810,  holding  sUte  eouncU  of 
unincorporated  beneficial  association  which  revoked  charter  of  local  council 
is  not  entitled  to  fund  raised  by  and  for  benefit  of  sick  members  of  local  body 
and  for  burial  expenses,  where  the  state  council  had  nothing  to  do  with  control 
and  administration  of  euch  fund;  State  Council,  J.  O.  U.  A.  M.  v.  Enterprise 
Council  No.  6,  75  N.  J.  Eq.  ft2,  72  AtL  19,  holding  that  state  council  of  bene- 
floiary  order  eannot  by  its  own  act  work  forfeitore  of  property  of  snbordinate 
eouneil^  which  had  rsnuUned  faithful  to  national  eounnl.  from  wMA  state 
council  had  separated. 

Cited  in  footnote  to  Reno  Lodge  No.  99,  i.  O.  O.  F.  v.  Grand  Lodge  L  O.  0.  F. 
26  L.  R.  A,  08,  which  denies  right  to  enjoin  assessments  on  subordinate  lodges 
before  exercise  of  right  of  appeal  to  grand  lodge. 

Cited  in  note  (15  L.R.A.(N.S.)  336)  on  right,  upon  dissolution  of  bnefit 
association,  or  local  branch,  to  funds  aeeuanlated  by  branch  solely  for  benefit 
of  its  members. 

14  L.  R.  A.  245,  JfUNRO  v.  TOUSEY,  129  N.  Y.  38»  29  N.  E.  9. 
ImfrlncemeMt  br  •Imllarltr  of  awno* 

Followed  without  discussion  in  Munroe  v.  Tousey,  129  N.  Y.  619,  29  N.  K  10. 

Cited  in  Charles  S.  Higgins  Co.  v.  Hi^ns  Soap  Co.  71  Hun.  104,  24  N.  Y.  Su^ 
801,  holding  use  of  word  "Higgins"  oa  label  of  soap  manufacturer  no  bar  to  use 
of  same  word  on  different  label ;  Cooke  ft  C.  Co.  t.  Miller,  169  N.  Y.  478,  62  N.  £. 
582.  holding  "Favorite  Letter  and  Invoice  File"  no  infringemait  on  label  "Im- 
proved Favorite  Letter  and  Invoice  File,  Best;"  Outoault  v.  Lamar,  136  Aff- 
Div.  118,  119  N.  Y.  Snpp.  930,  holdiag  state  courts  have  jurisdiction  to  protect 
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trade  names  and  trade  marks  notwithstanding  fact  they  are  used  in  connection 
with  copyright  or  patent;  Frohman  v.  Morris,  S8  Misc.  465,  123  M.  Y.  Supp. 
1090,  holding  that  word  "Chanteeler"  as  applied  to  play  will  be  protected  as 

trade- name. 

Cited  in  footnotes  to  Schmidt  t.  Brieg,  22  L.  R.  A.  790,  which  holds  words 
"iSarsaparilla  and  Iron"  not  claimable  as  trade-mark;  P.  C  Wiest  Co.  t.  Weeks, 
34  h.  B.  A.  172,  wliieh  holds  trade-mark  in  letters  "P.  C.  W."  not  infringed  by 
tetters  "W.  H.  W." 

Cited  in  note  (65  Am.  St.  Bep>  114)  on  what  words  or  phrases  may  constitute 
a  valid  trademark.  * 

14  L.  R.  A.  248.  UNION  BLDQ.  ASSO.  v.  BOCKFOBD  INS.  CO.  83  Iowa,  647, 

32  Am.  St.  Kep.  323,  49  M.  VV.  1032. 
Forfeltvra  of  yoller. 

Cited  in  Moore  v.  Rookford  Ins.  Co.  00  Iowa,  638,  S7  N.  W.  697,  holding  com- 
jjuuy  not  liable  on  policy  when  premium  unpaid. 

Cited  in  footnotes  to  Stewart  v.  Union  Mut.  L.  Ins.  Co.  42  Za.  R.  A.  147,  which 
holds  provision  against  policy  taking  effect  till  first  premium  paid  ineffectual, 
where  premium  note  given,  though  unpaid;  McQuillan  Mutual  Reserve  Fund 
Life  Asso.  56  L.  R.  A.  233,  which  holds'  forfeiture  of  policy  waived  by  retaining 
payment  made  after  default,  without  notice  of  any  condition  affixied. 

Cited  in  note  (18  L.R.A.(N3.)  204)  on  effect  of  breach  of  inauranee  policy 
by  mortgagor  on  rights  of  mortgagee. 

Distinguished  in  Trundle  v.  Providence-Washington  Ins.  Co.  64  Mo.  App.  191^ 
denying  that  failure  to  remit  vitiates  policy,  when  insured  credited  with  unearned 
premium,  and  no  demand  made  for  balance, 
avflelener  of  aaalBmncat  of  error. 

Cited  in  Manatt  v.  Scott,  106  Iowa,  200,  68  Am.  Bt.  Rep.  293,  76  N.  W.  717, 
holding  assignment  of  error  showing  wherein  court  erred  in  ov^rulipg  objection 
BufBdent;  Hamiltm  Buggy  Co.  t.  Iowa  Buggy  Go.  88  Iowa,  868,  S5  N.  W.  4M, 
holding  aasignasents  of  error  failing  to  snggost  wherein  verdiet  emtraiy  to  law 
insuffident. 

14  L.  R.  A.  261,  MoKEKZIE  v.  MOOKB,  92  Ky.  216,  17  8.  W.  483. 
Me«t  «C  withdmwal  of  Mil  frma 

Cited  in  State  ex  rel.  Dawson  t.  Bmsious,  84  Kan.  866,  116  Pac.  641.  Ann. 
Cm.  1912  A,  1796,  holding  that  governor  has  full  period  itf  three  days  to 
consider  bill  that  has  been  withdrawn  from  bis  hands  and  again  presented  to 
him  for  approval. 

M«B4aMBa  an  to  enactmeat  of  Btatnte. 

Cited  in  note  (22  LJl.A.(N.S.)  1000)  on  mandamus  to  compel  delivery  of 
copy  or  to  require  promulgation  of  statute. 

14  L.  R.  A.  253,  STATE  sv  rel.  PI£MINQ  t.  CRAWFORD,  28  Fla.  441,  10  8a 

118. 
Mmadamva. 

Cited  in  State  ea  rsl.  Atty.  Oen.  v.  Johnson,  30  Fla.  498,  18  L.  R.  A.  419,  U  So. 
845,  holding  mandanAis  proper  remedy  to  compel  suspoided  tax  collector  to 
ddivsr  tax  rolls  to  successor ;  Florida  C.  ft  P.  R.  Ca  v.  Stat^  31  Fla.  504,  20  L. 
R.  A.  481,  84  Am.  St.  Bep.  30,  13  So.  103,  holding  mandamus  not  remedy  to  com- 
pd  railroad  company  to  construct  station;  Norrls  t.  Cross,  26  Okla.  311,  105 
Pm.  1000,  holding  tiiat  mandamus  lies  to  compel  secretary  of  state  to  file  ret* 
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erendnm  petition  when  presented;  State  ex  rel.  Sunday  v.  Richards,  50  Fla. 
288j  39  So.  152,  denying  writ  of  mandamus  to  compel  tax  assessor  to  sssesa 
luidB  alleged  to  have  been  sold  to  state  by  illegal  tax  sales. 

Cited  in  footnote  to  State  em  rel.  Miller  v.  Barber.  27  L.  R.  A.  45,  which  hold* 
■eeretaiy  subjeet  to  mandamus  to  compel  afflxing  of  great  seal  to  oommissiM 
used  governor. 

Cited  in  notes  {S8  L.RA.  863)  on  original  jarisdictiw  of  court  of  last  resort 
in  mandamus  case;  (126  Am.  St.  Bep.  498,  499)  On  dntie«»  performance  of  which 
may  be  compelled  b^  mandamus;  (10  Eng.  Rnl.  Cas.  787}  on  right  to  man- 
damns  against  a  public  officer. 

Distinguished  fn  State  ex  rd.  Walker  v.  Stewart,  49  Fla.  262,  38  So.  600, 
holding  mandamus  will  not  tie  to  compel  clerk  of  board  of  county  conunissioners 
to  carry  out  provisions  of  reeolution  which  board  had  no  authority  to  pass. 
Bl«bt  •!  Bovermor  «o  •««  la  mmm»  of  atatc. 

Cited  in  State  ez  reL  Haskell  v.  Huston,  21  Okia,  789,  97  Tme.  982,  holding 
governor  may  sue  in  name  of  state  for  writ  of  prohibition  forbidding  judge  to 
entertain  jurisidiction  of  suit  against  foreign  iwrporation  and  forbidding  at- 
torney general  to  further  prosecute  same, 

14  L.  R.  A.  204,  CHILDS  v.  MERRILL,  63  Vt.  463,  22  At).  026. 
Actionable  frmad. 

Cited  in  Shanks  v.  Whitney,  66  Vt.  410.  29  AtL  367,  holding  misrepresenUtioB 
as  to  existence  of  claim  and  assignment  of  mortgage  actionable;  Phillips  v. 
Hebden,  28  R.  L  1,  66  Atl.  266,  as  to  whether  deceit  will  lie  for  obtaining  credit 
by  fraudulent  representations  as  to  solvency  or  pecuniary  responsibility;  Rowell 
V.  Ricker,  79  Vt.  555,  66  Atl.  569,  holding  discharge  in  bankruptcy  no  bar  to 
action  for  obtaining  property  by  fraudulent  representations. 

Cited  in  footnotes  to  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe  Co.  24  L.  R. 
A.  417,  which  holds  sale  rendered  fraudulent  by  concealment  of  insolvency  without 
reasonable  expectation  of  paying;  Swift  v.  Rounds,  33  L.  R.  A.  661,  which  holds 
purchase  of  goods  on  credit  with  intent  not  to  pay  tberefw,  groond  for  action  of 


14  L.  R.  A.  268.  CRAWF0RD8VILLE  v.  BRADSN,  130  lad.  149,  30  Am.  St 

Rep.  214,  26  N.  E.  849. 
Powers  of  mnnletpal  corporation. 

Cited  in  Champer  v.  Greencastle,  138  Ind.  361,  24  L.  R.  A.  773,  46  Am.  St.  Rep. 
390,  35  N.  £.  14,  holding  ordinance  forbidding  maintenance  of  obstruction  obseur- 
ing  view  into  interior  of  saloon  void;  Adams  v.  Shelhyvill^  154  Ind.  495,  49  L. 
R.  A.  808,  77  Am.  St.  Rep.  484,  57  N.  E.  114,  holding  ordinance  assessing  abut- 
ters for  improvements  purely  ornamental  unauthorized  by  statute;  Rosedale  v. 
Banner,  157  Ind.  392,  61  N.  E.  7D2,  sustaining  ordinance  prohibiting  use  of  gates 
swinging  outward  upon  walk;  Rushville  v.  Ruahville  Natural  Gas  Co.  132  Ind. 
581,  15  L.  R.  A.  324,  28  N.  E.  853,  upholding  right  of  municipality  to  regulate 
gas  rate;  Westficld  Gas  &  Mill.  Co.  v.  Mendenhall,  142  Ind.  543,  41  N.  E.  1053, 
sustaining  injunction  against  gns  compnny  which  uses  streets  for  pipes  from 
charging  consumer  higher  rate;  State  ex  rel.  Indianapolis  v.  Indianapolis  I'nion 
R.  Co.  160  Ind.  67,  60  L.  R.  A.  836,  66  E.  163,  denying  power  of  city  of  Indian- 
flpolts,  under  charter,  to  require  elevation  of  railroad  tracks;  Asher  v.  Hutchinsni 
Water,  Liglit  A  P.  Co.  66  Kan.  500,  61  L.  R.  A.  58,  7l  Pac.  813.  holding  that  city 
nnd  water  oonipany  may  modify  contract  by  ordinance  bo  as  to  require  removal  of 
water  mains  from  certain  streets;  Jack  v.  Grangeville,  9  Idaho,  315,  74  Pac 
•69,  holding  contract  for  water  supply  for  village  within  powers  of  village  au- 
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thorities;  Glucose  Sugar  Bef.  Co.  v.  Marshalltown,  153  Fed.  624,  holding  city 
expressly  empowered  to  construct  sewers  may  borrow  money  to  construct  sewer- 
age plant;  Indianapolis  v.  Consumers'  Gas  Trust  Co.  75  C.  C.  A.  442,  144 
Fed.  646,  holding  city  authorized  to  construct  and  establish  gas  works  impliedlv 
autbofized  to  purchase  natural  gas  plant;  Scott  v.  Laporte,  162  Ind.  47,  68  N.  E. 
278,  holding  statute  giving  city  power  to  furnish  city  with  water  and  to  au- 
thorize private  corporation  to  construct  worlOi  taken  in  connection  with  giiueral 
grants  of  power,  authoriiei  city  to  obtain  water  for  its  inhabitants. 

Cited  in  footnote  to  Rippe  v.  Becker,  22  L.  R.  A.  867,  which  denies  power  of 
state  to  own  and  operate  grain  elevator. 
—  To  ope»t«  eleetrlo  llsht  and  «T»tcr  planta- 

Cited  in  Ellinwood  v.  Beedsburg,  91  Wis.  134,  64  N.  W.  885,  upholding  cil^'a 
right  to  issue  bonds  to  construct  waterworks  and  electric  light  plant;  Mitchell 
V.  Negaunee.  113  Mich.  367,  38  L.  B.  A.  160,  footnote  p.  167.  67  Am.  St  Bep.  468, 
71  N.  W.  646,  and  State  t.  Hiawatha,  63  Kan.  470,  36  Pae.  U18,  upholding  city's 
power  to  purchase  electric  light  plant;  Cbristensen  v.  Fremont,  45  Neb.  164,  63 
N.  W.  364,  and  Rockebrandt  v.  Madison,  9  Ind.  App.  229,  63  Am.  St.  Rep.  348,  36 
N.  E.  444,  upholding  power  of  city  to  contract  for  materials  used  in  erection  of 
lighting  plant;  Seward  v.  Liberty,  142  Ind.  552,  42  N.  E.  39,  denying  injunction 
restraining  town  from  making  lighting  contract  because  of  high  price;  Gosport 
V.  Pritchard.  156  Ind.  401,  59  N.  £.  1058,  holding  it  unnecessary  to  alie^  facta 
showing  power  of  town  to  main  electrie  light  otmtract,  to  reoover  for  lighting 
streets;  Lake  County  Water  ft  Light  Co.  t.  Walsh,  160  Ind.  43,  08  Am.  St.  Bep. 
264,  66  N.  E.  630,  holding  purchase  of  electric  light  and  water  plants  for  public 
and  private  use,  a  public  purpose;  Fawcett  t.  Mt.  Airy,  134  N.  C.  129,  63  L.  R. 
A.  872,  101  Am.  St.  Bep.  825,  46  S.  E.  1029,  sustaining  power  of  municipal  cor- 
poration to  incur  expense  of  erecting  and  operating  water  and  electric  light  plants 
for  public  and  private  use;  Overall  v.  Madisonville,  125  Ky.  691,  12  L.B.A. 
(N.S.)  436,  102  S.  W.  278.  holding  if  city  is  empowered  to  light  its  streets  nnd 
precise  method  is  not  expressly  provided,  it  ni»y  either  hire  another  to  furnish 
lights,  or  furnish  them  itself. 

Cited  in  footnote  to  Fa«oett  t.  Mt.  Airy,  63  L.B^  870,  which  upholds  power 
of  municipality  to  procure  a  plant  for  lighting  its  streets. 

Cited  in  note  (16  LJLA.(N.S.)  711)  on  power  of  municipality  to  own  elec- 
tric light  plant. 

Distinguished  in  Mayo  v.  Washington,  122  N.  C.  II,  40  L.  R.  A.  166,  footnote 
p.  163,  29  S.  E.  343,  holding  municipality  without  power  to  create  debt  for  pur- 
chase of  electric  light  plant;  Parker,  W.  A  Co.  v.  Austin,  159  Mich.  580,  23 
L.RJL(N.S.)  269,  121  N.  W.  322,  holding  city  not  autiiorized  to  adopt  ordinance 
requiring  sealer  of  weights  and  measures  to  test  computing  devices  on  scales 
lor  determinii^  cost  of  article  weighed. 
To  anppiT  prlvmte  peraona. 

Cited  in  Jacksonville  Electric  Light  Co.  v.  Jacksonville,  36  Fla.  207,  30  L.  R.  A. 
644,  footnote  p.  640,  61  AnL  St.  Rep.  24, 18  So.  677,  upholding  city's  power  to  manu- 
facture electric  light  for  private  residences  and  business  places;  Healey  t.  Hagers- 
town,  02  Md.  754,  48  Atl.  746,  raising,  without  deciding,  question  as  to  pbwer  of 
city  to  supply  light  to  private  citizens;  Baker  v.  Cartersville,  127  Ga.  22.5,  56 
S.  E.  249,  on  right  of  city  to  supply  its  inhabitants  with  light;  Cary  v.  Blodgett, 
10  Cal.  App.  467,  102  Pac.  668,  sustaining  ri^^bt  of  city  Co  sell  electric  light 
to  its  inhabitants;  Overall  v.  Madisonville,  125  Ky.  690,  12  L.R.A.(N.S.)  436, 
102  S.  W.  276,  holding  city  has  power  to  install  light  plant  to  furnish  public 
lighting,  and  incidentally,  to  furnish  light  to  ita  inhabitants. 
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Cited  in  footnotes  to  Opinion  of  Jaiticcs,  IS  L.  B.  A.  809,  whldi  faolda  porehASP 
of  fuel  by  municipality  and  resale  to  inbabituta  not  a  public  purpose;  Linn  t. 
Chambersburg,  26  L.  R.  A.  217,  which  upholds  borongh'i  right  to  supply  electri- 
city for  borough  and  its  inhabitants. 

Critieized  in  Christenaen  t.  Fremont^  45  Ndi.  166,  6S  H.  W.  894,  bolding<power 
to  provide  lights  for  streets  gives  city  no  authority  to  supply  private  buildings. 
Reeolatlom  and  ordtiuince  AlatlBsvlahed. 

Cited  in  McGavock  T.  Omaha,  40  Neb.  82,  58  TS.  W.  S43,  holding  council  may  act 
by  resolution  as  to  change  of  street  grade,  charter  not  directing  course;  Illinois 
Trust  &.  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  527,  22  C.  C.  A.  ITI,  40  U.  S. 
App.  257,  76  Fed.  286,  holding  city  may  contract  by  resolution  for  construction 
of  water  plant,  statute  not  requiring  ordinance. 

Cited  in  footnotes  to  Mullan  v.  State,  34  H  R.  A.  262,  which  holds  concurrent 
resolution  of  legislature  ratifying  appointment  by  governor  not  "express  author- 
ity of  law;"  Swindell  v.  State,  35  L.  R.  A.  50,  which  denies  power  to  repeal  by 
mere  majority  vote,  rule  being  fixed  by  ordinance  as  to  requirements  in  passage 
of  ordinance. 
J«dlcl«l  Motlce. 

Cited  in  note  (184  Am.  St.  Bep.  32)  on  facts  of  which  courts  will  take  judicial 
notfee. 

14  L.  R.  A.  £73,  LOMBARD  t.  MOBSE,  165  Mass.  1S6,  29  N.  B.  205. 
Parties  platntlfl. 

Cited  in  Burke  v.  Burke,  170  Mass.  501,  40  N.  E.  753,  holding  suit  to  recover 
possession  of  land  maintainable  by  infant;  Taylor  v,  Lovering,  171  Maas.  305,  50 
N.  E.  612,  holding  petition  by  guardian  for  writ  of  error  to  reverse  judgment 
•honld  be  brought  in  name  of  ward;  Frankel  v.  Frankel,  173  Mass.  216,  73  Am. 
St.  Bep.  260,  53  N.  E.  308,  holding  wife  may  maintain  bill  in  equity  against  hut- 
baud  to  recover  property  obtained  by  fraud;  Brodc  ▼.  Bogers,  184  Blass.  546.  68 
N.  E.  334,  denying  power  of  guardian  to  maintain  in  own  name  suit  for  false 
representations  whereby  he  was  induced  to  exchange  property;  C^unpbcU  r. 
Fichter,  168  Ind.  652,  81  N.  E.  661,  11  A.  ft  E.  Ann.  Cas.  1089,  boljing  guaidian 
of  minor  without  power  to  maintain  action  to  contest  will;  Mee  v.  Fav,  190 
Mass.  40,  76  N.  E.  229,  holding  ward  alone  can  maintain  action  to  recover  pos- 
session of  part  of  ward's  estate,  held  by  another;  Nolin  v.  Pearson,  191  Mass. 
286,  4  L.B~A.(N,S.}  648,  114  Am.  St.  Rep.  605,  77  N.  £.  800,  6  A.  ft  E.  Ann.  Css. 
668,  holding  married  woman  may  maintain  action  for  persuading  her  husband 
to  commit  adultery,  refuse  perfonnanoe  of  his  marital  oUigations,  and  abandon 
home  and  wife. 

iMteat  levatec'a  rinrht  to  eoanpel  tranafer. 

Cited  in  Wirth  v.  Wirth,  183  Mass.  532,  67  N.  E.  667,  dismissing  bill  to  compel 
trustee  to  transfer  business  to  infant  legatees  to  be  oondueted  1^  them  or  their 
guardians. 

Aasendmemt  of  pleadlmya. 

Cited  in  Bigelow  v.  Draper,  6  N.  D.  160,  69  N.  W.  S70,  holding  action  by  re- 
ceiver to  condemn  property  may  be  amended  by  inserting  name. of  corporation; 
Benson  v.  San  Diego,  100  Fed.  160,  holding  substitution  of  mortgage  trustees  for 
bondholders  of  water  ctmipany  in  action  to  enjoin  reduction  in  rates,  no  error. 
B««ltable  rensedy-  acalnat  apoaae. 

Cited  in  Patterson  v.  Patterson,  197  Mass.  117,  83  N.  B.  364,  holding  whve 
husband  holds  property  of  wife  against  her  will,  equity  will  grant  wife  relief 
on  bill  brought  by  her  against  husband;  Cogswell  v.  Hail,  185  Mass.  457,  70  N. 
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E.  441,  holding  wife  advaiicing  money  to  husband  to  pnrdiaae  rMt  estate, 
each  money  not  being  a  gift,  may  establish  TesuHing  trnst  in  htr  favor  by  bill  in 
eqnil7  against  him;  Bedanan  r.  Heekman,  S15  Pa.  207,  114  Am.  St  Rep.  953, 
64  Atl.  425,  holding  wife  may  maintain  bill  in  eqai^  agalnat  her  hiuband  to 
eaneel  deed  and  f^  reconveyance  where  hntband  wrongfully  procures  convey- 
ance of  her  separate  property  to  him  through  third  person;  James  v.  Qray,  1 
L.R.A.(N.S.)  326,  65  C.  C.  A.  385,  131  Fed.  405,  holding  wife  who  loans  to  part- 
nership of  which  her  husband  it  member,  money  vesting  in  her  in  accordance  with 
statute,  may  prove  her  claim  therefor  against  partnership  estate  in  bankruptcy. 

Cited  in  notes  (73  Am.  St.  Kep.  271,  276)  on  suit  in  equity  between  husband 
and  wife;  034  Am.  St.  Rep.  928)  on  suits  in  equity  against  married  women. 

Distinguished  in  Atkins  v.  Atkins,  195  Mass.  129,  11  L.B.A.(N.6.)  276,  122 
Am.  St.  Rep.  221,  80  N.  £.  806,  where  husband  sought  to  compel  wife  to  pay 
money  to  him  or  reconvey,  under  exeoutory  contract  which  was  nullify  because 
between  husband  and  wife. 

14  L.  R.  A.  276,  REDIGAN  v.  BOSTON  &  M.  R.  CO.  155  Mass.  44,  81  Am.  St.  Sep. 

520,  28  N.  E.  1133. 
Omty  to  llccBMee* 

Cited  in  Moffatt  v.  Kenny,  174  Mass.  816,  64  N.  E.  850,  denying  liability  of 
owner  of  premises  on  primte  wiqr  for  injuries  to  one  falling  into  pit;  Pelton  r. 
Schmidt,  97  Mich.  237,  66  N.  W.  689,  denying  liability  to  truckman  falling 
through  trap  door  behind  desk;  Kennedy  v.  Chase,  110  Oil.  642,  63  Am.  St.  Rep. 
153,  52  Pac  33,  denying  recovery  to  one  leaving  work  on  lighter,  and  injured  by 
falling  into  hatdiway  while  on  deck  to  bang  up  coat;  Grunde)  v.  Union  Iron 
Works,  141  Gal.  567,  75  Pac.  184,  denying  liability  for  death  of  one  "having 
business  on  vessel,"  and  killed  by  slipping  of  insecure  gang  plank;  Stevens  v. 
Nichols,  155  Mass.  474,  16  L.  R.  A.  461,  29  N.  E.  1150,  denying  recovery  to  one 
injured  by  driving  over  curbstrae  while  going  through  private  way;  Cewen  t.  Kir- 
by,  180  Mass.  506,  62  N.  E.  968,  dmying  liveryman's  liabilify  for  falling  of  car- 
riage hoist  upon  one  leaving  horse  and  wagon  in  stable;  Fahrplay  Hydraulic  Min. 
Co.  V.  Weston,  29  Colo.  128,  67  Pac  160,  holding  that  bare  licensee  enters  upon 
premises  at  his  own  risk;  Foster  v.  Portland  Gold  Min.  Co.  62  C.  C.  A.  304,  114 
Ffed.  614,  tu)Idiog  nuning  company  erecting,  dwellings  and  inviting  public  to  enter 
liable  to  one  falling  down  unguarded  shaft;  Chavez  v.  Torllna,  15  N.  M.  67,  99 
Pac.  090,  holding  that  owner  is  not  liable  to  trespasser  or  licensee  for  negligence 
ci  himself  or  servants;  New  Omaha  Thomson-Houston  Electric  I^ight  Co.  v. 
Anderson,  78  Ndi.  02,  102  N.  W.  80,  holding  firemen  had  no  right  to  rely  on 
insulation  of  electric  wires  near  premises  where  fire  occurred;  Monroe  v.  At- 
lantic Coast  Line  R.  Co.  151  N.  C.  376,  27  L.R.A.(K.S.)  194,  66  S.  E.  315,  hold- 
ing owner  of  vacant  lot  not  liable  to  person  injured  by  fall  into  pit  tiierein, 
while  crossing  lot  for  his  own  convenience;  Krause  v.  Lewis,  144  Mich.  556,  108 
N.  W.  417,  holding  verdict  for  defendant  properly  instructed  in  action  to 
recover  for  injuries  received  by  falling  into  open  area  way  opening  upon  plat- 
form in  alleyway  adjoining  defendant's  premises,  where  no  invitation  extended 
to  plaintiff  to  use  plaftorm;  Glaser  v.  Rothsehild,  106  Afo.  App.  428,  80  S.  W. 
332,  holding  plaintiff  was  mere  licensee,  where  in  going  to  toilet  in  basement  of 
defendant's  premises,  he  fell  into  open  elevator  pit,  permission  to  use  toilet 
having  been  given  him  at  his  own  request  and  that  defendant  owed  him  no 
duty  to  keep  premises  reasonably  safe. 

Cited  in  footnotes  to  Gibson  v.  Leonard,  17  L.  'R.  A.  588,  whidi  holds  fire  insur- 
anos  patrolman  entering  burning  building  to  save  property  a  mere  licenses;  l^er* 
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son  V.  B&tligate>  57  L.  R.  A.  308,  which  deDies  liabilil^  of  owner  for  Injurr  to  one 
uiiog  premises  for  purpose  not  authorized  by  invitation. 

Cited  in  notes  (26  L.R.A.  3S9)  on  liability  for  dangerous  condition  of  private 
grounds  lying  open  beside  highway  or  frequented  path;  (17  L.R^{N.S.)  921) 
on  duty  of  owner  of  premises  to  protect  licensee  against  bidden  dangers;  (31 
Am.  St.  Rep.  SS5)  on  owner's  liabili^  to  persons  coming  on  his  premieea;  (31 
Am.  St.  Rep.  71S)  aa  nature  and  revocation  of  parol  licenses. 

Distinguished  in  Herxog  v.  Hemphill,  7  Cal.  App.  110,  93  Pae.  899,  holdii^  no 
cause  of  action  exists  against  one  in  posseaeion  of  premises  for  death  of  licensee 
caused  by  bis  falling  over  unprotected  precipice,  while  undertaking  to  guide 
friend  to  urinal  on  premises. 
—  Of  nllroAd  mmpanr. 

Cited  in  Leonard  v.  Boston  A  A.  R.  Co.  170  Mass.  319,  49  K.  E.  621,  denying 
oranpai^s  liabUity  to  one  stealing  ride,  and  injured  by  brakenum's  unoonpling 
ears;  Schreiner  v.  Great  Northern  R.  Co.,  86  Minn.  247,  58  L.  R.  A.  77i  90  N.  W. 
400,  denying  company's  liability  to  one  walking  on  trade,  and  injured  by  being 
pushed  against  train  by  cattle  trespassing  through  failure  to  build  fence;  Illinois 
C.  R.  Co.  V.  Arnola,  78  Misa.  78S,  84  Am.  St.  Rep.  645,  29  So.  768,  holding  that  one 
taking  short  cut  and  injured  by  one  painting  water  tonk  assumes  risk:  Manlove 
T.  Cleveland  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65  N.  B.  212,  denying  railroad 
company's  liability  to  licensee  injured  while  walking  on  trade  used  as  footway; 
Lingenfeltor  v.  Baltimore  &  O.  S.  W.  R.  Co.  154  Ind.  63,  65  N.  E.  1021,  denyii^ 
eompany's  liability  to  one  falling  into  pit  while  crossing  right  of  wfty;  Snllhran 
T.  Boston  &  A.  R.  Co.  166  Mass.  379,  31  N.  E.  128,  denying  eompany's  liability  for 
death  of  boy  by  contact  with  electric  wires  while  on  roof  looking  for  ball; 
Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  510,  65  L.  R.  A.  292.  46  S.  E.  335, 
holding  railroad  liable  for  death  of  one  kilted  by  falling  into  cut  along  footpath: 
Hfllman  v.  Boston  Elev.  R.  Co.  207  Mass.  484,  32  L.R.A.(N.8.)  200,  93  N.  E. 
653,  to  the  point  that  mere  licensee  on  trades  of  railroad  cannot  recover  simply 
because  servants  tolerate  practice  of  public  walking  on  tracks;  Baltimore  ft  O. 
R.  Co.  T.  Miller,  37  App.  D.  C.  228,  holding  that  person  using  railroad  stotion 
platform,  which  is  frequmtly  used  by  public  pathmy  is  lioensee  and  is  en- 
titled to  care  as  such ;  Means  v.  Southern  California.  R.  Co.  144  Cal.  481,  77  P«e. 
1001,  1  A.  A  E.  Ann.  Cas.  206,  holding  no  recovery  cm  be  had  by  licensee  for 
personal  injuries  sustained  through  bursting  of  tank  of  sulphuric  acid  in  freight 
house  of  railroad  company  and  citing  annototion  also  on  this  point;  Chicago 
ft  W.  I.  R.  Co.  V.  Gardanter,  116  III.  App.  623,  holding  railroad  company,  lessor  of 
building,  not  liable  to  plaintiff  injured  by  having  bucket  drop  upon  her  from 
building,  where  declaration  showed  no  duty  owed  by  company  to  plaintiff;  Cree- 
den  T.  Boston  ft  M.  R.  Co.  193  Mass.  284,  79  N.  E.  844,  »  A.  ft  E.  Ann.  Cas.  1121, 
holding  railroad  company  not  liable  for  causing  deatii  oi  oIBcct,  who  boarded 
train  for  purpose  of  apprehending  persons  suspected  of  being  criminals,  and,  upon 
leaving  train,  walked  upon  defective  bridge,  whence  he  was  thrown  to  street 
below  and  killed;  Burke  v.  Boston  ft  M.  R.  Co.  196  Mass.  183.  80  N.  E.  695. 
heading  workman  engaged  in  repair  of  building  of  lessee  of  railroad  coropaey. 
who  stood  on  staging  near  track,  whence  be  was  thrown  by  moving  car  and  in- 
jured, mere  licensee  of  company  at  best:  Quantz  v.  Southern  R.  Co.  137  K.  C 
139,  49  S.  E.  79,  holding  person,  who  in  passing  over  open  space  near  depot  on 
railroad  company's  right  of  way,  used  by  public  with  company's  permission,  steps 
aside  and  falls  through  door,  cannot  recover  from  railroad  eompany. 

Cited  in  footnotes  to  Manning  v.  Chesapeake  ft  O.  R.  Co.  16  L.  R.  A.  271,  whidi 
holds  one  making  friendly  call  on  td^^ph  operator  *  mere  Tolvntaiy  tioenaee; 
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Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714,  which  deniee  recovery  to  stu- 
dent falling  into  uncovered  vat,  while  class  inspecting  power  house  under  permis- 
sion; Herrman  v.  Great  Northern  B.  Co.  67  L.  B.  A.  390,  which  holds  railroad 
liable  for  injury  to  puaenger  from  unsafe  conditioii  of  depot  piemlaas  leased  of 
union  denot  oompanT  or  ita  reeeiver. 

—  Of  mannfactnrcr. 

Cited  in  Buch  v.  Amory  Mfg.  Co.  69  N.  H.  260,  76  Am.  St  Bep.  163,  44  Atl. 
809,  holding  manufacturer  owes  no  duty  to  child  injured  by  machinery  while  in 
mill  at  request  of  workman;  Berlin  Mills  Co.  v.  Croteau,  32  C.  C.  A.  129,  50  U. 
S.  App.  419,  88  Fed.  862,  denying  recovery  to  one  entering  mill  to  collect  debt 
and  crushed  between  lumber  trucks;  Blackstone  v.  Chelmsford  Foundry  Co.  170 
Hasa.  322,  49  N.  K.  636,  denying  builder's  liability  for  InjuTj  to  seorvant  of 
owner  slipping  on  uncompleted  stairway;  Bowler  v.  Paeiffe  Mills,  200  Mass.  366, 
21  L.R.A.(N.8.)  978,  128  Am.  St.  Bep.  432,  86  E.  767,  holding  members  of 
public,  while  on  private  way,  much  used  by  public,  have  only  rights  of  licensees; 
Hutchinson  v.  Cleveland-Cliffs  Iron  Co.  141  Mich.  349,  104  N.  W.  698,  holding 
workman  engaged  in  covering  pipes  in  one  part  of  mill,  not  justified  in  going 
to  find  foreman  in  another  part,  where  he  fell  through  open  hatchway  and  waa 
injured. 

<|wcatlo«  for  Jwy. 

Cited  in  Keene  t.  New  England  Mut.  Acci.  Asso.  161  Mass.  ISO,  36  N.  B.  891, 
holding  it  question  for  jury  whether  crossing  railroad  at  point  used  by  public 
without  opposition,  "voluntary  exposure  to  unnecessary  danger,"  defeating  policy. 
T»eap«Mer> 

Cited  in  Driscoll  t.  CUrk^  32  Mont.  189,  80  Fae.  1^  holding  one  operating  un- 
guarded endless  chain  not  liable  for  injury  of  child  trespasser  sustained  by 
being  caught  therein;  Wheeling  &  L.  £.  B.  Co.  v.  Harvey,  77  Ohio  St.  253,  19 
L.B.A.(N.S.)  1150,  122  Am.  St.  Bep.  503,  83  N.  E.  66,  11  A.  ft  B.  Ann.  Cas.  981, 
holding  railroad  company  not  liable  for  injury  of  boy  sustained  while  playing 
at  turntable  with  companions;  Davis  y.  JosUn  Mfg.  Co.  29  B.  I.  108,  59  Atl. 
05,  denying  recovery  for  death  of  child  trespasser  drowned  in  open  trench  near 
defendant's  mill,  crossed  by  bridge,  led  up  to  by  path  used  by  defendant's  em- 
ployees and  others  in  eonneetion  with  defendant's  business. 
Vtevr  hT  fury. 

Approved  in  Davis  v.  Joslin  Mfg.  Co.  29  B  I.  100,  59  Atl.  66  holding  question 
of  d^endant's  negligence  may  be  raised  though  jury  viewed  premises. 

14  L.  R.  A.  278,  NEW  YORK  L.  INS.  CO.  v.  IRELAND  (Tex.)  17  S.  W.  617. 
Iater«at  of  bcnett«lary  Im  lasiiraBec  poller* 

Cited  in  Perry  v.  Tweedy,  128  Ga.  403,  119  Am.  St.  Bep.  393,  67  S.  E.  782,  11 
A.  ft  £.  Ann.  Cas.  46,  holding  where  wife  is  beneficiary  of  ordinary  life  policy 
OD  life  of  trasband,  and  dies  before  busband,  her  interest  constitutes  part  of  her 
estate;  Haerther  v.  Mohr,  114  Iowa,  638,  87  N.  W.  692,  holding  beneficiary's 
interest  in  endowment  policy  is  vested  and  does  not  cease  at  beneficiary's  death 
before  that  of  assured  where  latter's  death  occurs  before  policy  becomes  payable 
under  endowment  clause. 

—  DUtribntloa. 

Cited  in  Be  Crane,  47  La.  Ann.  003,  17  So.  431,  holding  where  policy  is  pay- 
able to  wife  and  children,  all  take  equal  shares  of  proceeds;  United  States  Casu- 
alty Co.  V.  Kacer,  169  Mo.  312,  58  L.R.A.  440,  92  Am,  St.  Rep.  461,  69  S.  W.  370, 
on  distribution  of  propesty  where  persons  entitled  thereto  in  alternative  perish 
in  common  disaster. 


14  LJI.A.  281] 


L.  B.  A.  CASES  AS  AUTHORITIES. 


11S4 


14  L.  R.  A.  281.  EAST  TENNESSEE,  T.  ft  6.  B.  00.  T.  UABKEN8.  88  Qa.  My 

13  S.  E.  SS5. 
Impatlna:  necllcenec. 

Cited  in  Roach  v.  Western  &  A.  B.  Co.  93  Qa.  78S,  21  S.  E.  67,  holding  negli- 
gence of  driver  of  vehicle  causing  collieion  with  locomotive  not  impatftbla  to  aos 
riding  by  invitation;  Atlanta  &  C.  Air-Line  R.  Co.  t.  Gravitt),  88  Ga.  388,  S6  L. 
R4  A.  560,  44  Am.  St.  Rep.  145,  20  S.  E.  550,  holding  hiuband'a  negligenw  1b  in- 
trusting child  to  care  of  incompetent  servant  not  imputable  to  wife.  1^  viitaa  of 
conjugal  relation;  Field  v.  Spokane,  P.  ft  S.  R.  Co.  64  Wash.  450,  117  Pac  228, 
holding  that  negligence  of  stage  driver  in  failing  to  atop,  look  and  listen  at  rail- 
road crossing  cannot  be  imputed  to  passengers;  Sluder  v.  St.  Louis  Transit  Co. 
189  Mo.  143,  6  L.R.A.(N.S.)  210,  88  S.  W.  648,  holding  in  action  for  personal 
injuries  caused  by  collision  of  street  car  with  livery  carriage  in  which  plaintiff 
was  riding,  in  absence  of  evidence  tending  to  show  contributory  n^ligence,  tender 
of  such  issue  to  jury  in  any  other  way  than  1^  instruction  driver's  nagligewie 
not  imputable  to  plaintiff  was  properly  declined. 

Cited  in  footnotes  to  Illinois  a  R.  Co.  t.  HcLeod,  S2  L.  R.  A.  054.  vhidi  holds 
hirer  of  team  and  driver  bound  to  check  latter's  attempt  to  cross  track  without 
stopping  and  listening  for  train ;  Western  ft  A.  R.  Co.  v.  Ferguson,  64  L.  B.  A. 
803,  wliic-h  holds  failure  to  look  when  within  30  feet  of  track  not  prevent  recovery. 

Cited  in  notes  (8  L.R.A.(N.S.)  624)  on  imputed  negligence  of  driver  to  pas- 
senger; (110  Am.  St.  Bep.  279,  290,  294)  on  imputed  negligence. 
Duty  of  mllroad  eompanr  won  omroachlms  cto— 

Cited  in  Central  R.  Co.  v.  Hall,  100  Ga.  369,  84  S.  E.  605.  holding  charge  that 
railroad  company  bound  to  check  speed  of  train  when  near  crossing;  no  error; 
Atlantic  Coast  Line  R.  Co.  v.  Locklear,  9  Ga.  App.  345,  71  S.  E.  683,  holding 
that  railroad  was  negligent  as  matter  of  law  if  speed  of  train  was  not  checked 
upon  approaching  city  street  so  that  train  might  be  stopped  if  person  was  on 
crossing;  Bryson  v.  Southern  R.  Co.  3  Oa.  App.  409,  50  S.  E.  1124,  on  applica- 
tion of  crosaing  statute. 
4>«s<loii  for  Jnrj. 

Cited  in  footnote  to  Howe  v.  Minneapolis,  St.  P.  ft  S.  Ste.  H.  R.  Oo.  30  L.  R.  A. 
684,  which  holds  negligence  of  one  riding  with  another  when  injured  at  railroad 
crossing,  question  for  jury. 

TfecesMgy  Ies*l  eonelnaloaa  M  Qncatloma  of  l«w> 

Cited  in  Western  U.  Teleg.  Co.  v.  Harris.  6  Ga.  App.  260,  64  S.  E.  1123,  bold- 
ing  statement  of  necessary  legal  conclusion  arising  from  undisputed  facts  not 
erroneous;  Southern  R.  Co.  v.  Chitwood,  119  Ga.  29,  45  So.  706,  holding  where 
only  issue  was  as  to  whether  stock  were  killed  at  night  or  in  momit^,  jury 
were  properly  instructed  plaintiff  was  entitled  to  recover  if  killing  took  place  in 
morning,  such  statement  being  one  of  necessary  legal  conclusion;  Shields  v. 
Georgia  R.  ft  Electric  Co.  1  Ga.  App.  175,  57  B.  E.  980,  boldiag  eoosideratioa 
of  amendment  alleging  acts  of  negligence  other  than  those  set  up  in  declaration 
properly  withdrawn  from  jury,  where  amendment  was  entirely  unsupported  by 
evidence,  and  negligence  ohaiged  therein  had  nothing  to  do  with  causing  in- 
juries. 

14  L.  R.  A.  283,  WRIGHT  v.  SUPREME  COMMANDERT,  K.  O.  R.  87  Oa.  426,  13 

8.  E.  564. 
Relnatatement  oC  poller* 


Cited  in  Beatly  v.  Mutual  Reserve  Fund  Life  Asso.  21  C  C  A.  235.  44  U.  & 
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App.  S27,  7S  Fed.  73,  hiding  levy  of  iwwmant  with  knowledge  of  prior  delin- 
quency waives  forfeiture  of  polity. 

Cited  in  footnotes  to  Carlson  v.  Supreme  Coimcil,  A.  L.  of  H.  36  L.  R.  A.  643, 
which  holds  right  to  reinstatement  after  forfeiture  by  nonpayment  loat  by  mem- 
ber's death  without  payment,  during  time  allowed  for  reinstatement;  John  Han- 
ooek  Mut.  L.  Ins.  Co.  v.  Dick,  43  L.  R.  A.  66d,  which  holds  suit  for  cancelation  of 
receipt  renewing  lapsed  life  policy,  obtained  by  fraud,  within  jurisdiction  of 
equi^. 

Cited  in  notM  (62  Am.  St.  Rep.  673)  on  preservation  <^  validity  of  beneflt 
certiAoate  by  payment  of  assessment  after  death  of  mraiber;  (2  Brit.  Rul.  Caa. 
193)  on  validity  of  payment  of  premium  or  assessment  during  agreed  extension 
but  after  insured's  death. 

14  L.  R.  A.  285,  PEOPLE  v.  CUMMINGS,  88  Mich.  249,  50  N.  W.  310. 
StKtntea  limiting  vovernor'a  ponera. 

Cited  in  Rich  v.  Chamberlain,  104  Mich.  441,  27  L.  R.  A.  676,  footnote  p.  573, 
02  N.  W.  584,  holding  power  of  governor  over  pardons  not  infringed  by  statute* 
creating  board  to  investigate  facts  stated  in  petitions;  State  v.  Page,  60  Kan.  667, 
57  Pac.  614,  holding  statute  conferring  on  prison  board  right  to  grant  paroles 
and  absolute  releases  to  offenders  serving  indellnite  terms  constitutional;  Miller 
V.  State,  149  Ind.  629,  40  L.  R.  A.  115,  footnote  p.  109,  49  N.  E.  894  (dissenting 
opinion),  majority  upholding  statute  for  indiacriminate  sentences  of  criminals; 
Re  Convicts,  73  Vt.  425,  56  L.  R.  A.  661,  footnote  p.  658,  Bl  Atl.  10,  holding  stat* 
nte  empowering  board  to  grant  parole  after  expiration  of  minimum  sentence  vox- 
eonsUtutional;  Ellis  v.  Dabcdl,  90  Mich.  273,  SI  W.  280,  holding  order  in  ha- 
beas corpus  proceedings  to  discharge  prisoner  not  reviewable  when  judge  has  ju- 
risdiction; Jte  Pikulik,  81  Wis.  169,  51  N.  W.  261,  raising,  without  deciding,  ques- 
tion as  to  validity  of  statute  conferring  judicial  powers  upon  state  ttoard;  Re 
Ridley,  3  Okla.  Crim.  Rep.  356,  26  L.R.A.(N.S.)  112,.  106  Pac.  649,  holding  act 
creating  board  of  pardons  unconfstitiitional  as  being  an  attempt  to  confer  pardon- 
ing power  on  state  officers  other  than  governor. 

Cited  in  footnotes  to  Senate  of  Happy  Hoinc  Club  v.  Alpena  County,  23  L.  R.  A. 
144,  which  holds  "jag  cure  act"  unconstitutional;  Territory  v.  Richardson,  49  Lh 
R.  A.  440,  which  holds  invalid,  statutory  limitations  on  pardoning  power  of 
•  governor. 

Cited  in  note  (34  L.  R.  A.  254)  on  legislative  power  to  grant  pardon  or 
amnesty. 

Criticized  in  Fuller  v.  State,  122  Ala.  41,  45  L.  R.  A.  502,  footnote  p.  502,  82 
Am.  St.  Rep.  17,  26  So.  146,  upholding  statute  authorizing  summary  arrest  and  ra- 
mandment  to  prison,  of  convict  violating  parole. 

Disapproved  in  effect  in  Murphy  v.  Com.  172  Mass.  275,  43  L.  R.  A.  159,  70  Am. 
St.  Rep.  266,  52  N.  E.  505,  holding  determination  of  term  of  imprisonment  not 
taken  from  courts,  or  uncertain,  when  left  to  prison  board. 
Madlflcatlon  ot  seiitcBee. 

Cited  in  Re  Prout,  12  Idaho,  601,  5  L.R.A.(N.S.)  1067,  86  Pac.  276,  10  A.  ft 
E.  Ann.  Cas.  199,  holding  prisoner  not  detainable  after  expiration  of  sentence, 
though  he  has  violated  his  parole  during  time  of  his  release  thereon;  State  ex 
re!.  Davis  v.  Hunter,  124  Iowa,  572,  104  Am.  St.  Rep.  361,  100  N.  W.  510,  on 
course  to  be  pursued  when  prisoner  conditionally  pardoned  is  guilty  of  breach  of 
conditions  impdied;  Fite  v.  State,  114  Tenn.  653.  1  L.R.A.(N.S.)  623,  88  S.  W. 
941,  4  A.  A  E.  Ann.  Cas., 1108,  boldiii|[  law  authorizing  workhouse  commission- 
ers to  deduct  for  good  behavior  portion  of  time  of  s^tence  imposed  or  portion  of 
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fine,  unconstitutional  becanse  proTiding  no  Bpecifle  credits  and  therefore  being 
delegation  of  legislative  power;  Opinion  of  the  Justices,  201  ySua.  912,  24  LJLA. 
(N.8.)  802,  89  N.  E.  174,  holding  governor  cannot,  by  warrant  iasned  in  response 
to  demand  from  another  state,  take  prisoner  upon  whom  sentence  is  being  exe- 
cuted in  state  prison,  ont  of  custody  of  law  of  state  and  send  him  away  to 
another  state;  Be  Kenney,  147  Mich.  680,  111  N.  W.  189,  on  impoutton  of  sen- 
tence for  longer  time  thui  eonrt  is  anthorized  to  impoae. 

Cited  in  footnotes  to  State  em  fwl.  O'Connor  v.  WoUer,  19  L.  R.  A.  783,  whidi 
denies  right  to  rearrest  eomict  conditionally  pardoned;  People  ex  rel.  Bradley  t. 
Illinois  State  Reformatory,  23  L.  R.  A.  139,  which  holds  lawful,  committal- of  in- 
fants to  reformatory  with  maximum  sentence,  subject  to  reduction ;  People  «  rrf. 
Forsyth  v.  Monroe  County  Court,  23  L.  R.  A.  856,  which  holds  valid,  act  authoriz- 
ing court  to  suspend  sentence;  Re  Webb,  27  L.  R.  A.  366,  which  denies  authori^ 
to  suspend  sentence  already  pronounced;  State  Crook,  29  L.  R.  A.  260,  which 
holds  power  of  court  after  suapenaion  ol  sentence  not  lost  by  committing  for  re- 
fusal to  pay  costa  as  ordered;  Em  parte  Hawkins,  30  I*.  R.  A.  736,  which  hdds 
*  pardon  on  condition  of  oonriet  leaving  state  ftwever  not  prohibited  by  provision 
against  exile ;  Weber  r.  State,  41  L.  R.  A.  472,  which  sustains  power  of  court  to 
suspend  sentence  and  set  aside  suspension  at  any  time  during  term ;  Neal  v.  State, 
42  L.  R.  A.  100,  which  holds  void,  attempt  to  suspend  execution  of  sentence  after 
pronouncing  it;  Miller  v.  Evans,  66  L.  R.  A.  101,  which  denies  defendant's  ri^t 
t«  relief  for  failure  to  execute  mittimus  under  judgment  sentencing  to  imprison- 
ment in  failure  to  pay  fine,  until  lapse  of  time  of  imiviaonment;  People  ex  rel. 
Boenert  t.  Barrett,  08  I1.R.A.  82,  which  denies  power  of  court  indefinitely  to 
mupend  sentence  after  conviction  or  to  releaae  on  a  parol. 

Cited  in  notes  (34  L.R.A.  610)  on  reduction  of  prisoner's  tenu  by  allowance 
for  good  behavior;   (1  L.R.A.(N.S.)  622)  on  eonstitutionali^  of  statutory 
credits  for  good  behavior. 
iMdctcrailBste  eenteMee* 

Cited  in  Be  Lambreeht,  137  Mich.  456,  100  N.  W.  606,  affirming,  in  habeas 
corpus  prooeedingi^  sentence  for  minimum  term,  though  trial  court  erroneously 
imposed  sentence  under  indeterminate  sentence  law  taking  effect  subaequent  to 
commission  of  offense;  Re  Campbell,  138  Mich.  600,  101  K.  W.  826,  holding  that 
under  indeterminate  sentence  law  of  1903,  court  ia  not  required  to  Ax  maximum 
sentence  where  atatat*  flxea  maximtun  term;  Peo^  «.  Cook,  147  Mich.  131, 110 
N.  W.  614,  on  constitutionally  of  indeterminate  lentenoe  law. 

Distinguished  in  Re  Hanaca,  146  Hicfa.  702,  110  N.  W.  76,  holding  inde- 
terminate sentence  law  oonstitutional  under  provision  authorizing  passsge  of 
such  law;  Ughbanks  v.  Armstrong,  208  U.  S.  486,  62  L.  ed.  583,  28  Sup.  Ct  Rep. 
372,  heading  Michigan  indeterminate  sentence  law  <rf  1908  not  to  violate  FedentI 
constitution. 

Disapproved  in  People  ex  rel.  Bettram  v.  Flynn,  BS  Misc.  24,  105  N.  Y.  Snpp. 
551;  People  V.  Madden,  120  App.  Div.  344,  106  N.  T.  Supp.  554,— holding 
statute  authorizing  sentence  of  prisoner  without  fixing  term  of  imprisonmeot 
eonatibitional. 

14  L.  B.  A.  203,  JONES  t.  KNAPPEN,  63  Vt  391,  £S  AtL  830. 
Tested  remainder. 

Cited  in  Burton  v.  Provost,  76  Vt.  201,  64  Atl.  189,  holding^ested  remainder 
created  under  devise  to  widow  for  life,  then  "reversimary  interest"  to  be  divided 
among  daughters;  Wuner  t.  Bronson,  81  Vt.  130,  69  Atl.  6&S,  holding  title  to 
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estate-  vested  hi  devisee  upon  death  of  teetator  where  deviwd  upon.  oondlUoa 

subeequent. 

Cited  ID  notes  (33  L.R.A.(N.3.)  19,  28)  on  time  for  ascertaining  who  take 
under  gift  over  to  testator's  "heirs,"  "next  of  kin,"  etc.;   (10  Eng.  Rul.  Cas. 
820)  aa  to  when  remainder  is  vested. 
Effect  mt  wMow*s  elMtlon  to  take  ftsalwt  irtU. 

Cited  In  Latta  T.Brown, 96  Tenn.348,31  L. R. A, 842, footnote  p. 840, 84  8.  W. 
417,  upholding  right  of  disappointed  devisee  to  take  life  estate  devised  to  widow* 
who  elected  to  take  dower  Instead ;  Shrere  v.  Shreve,  170  Mass.  450,  57  N.  E.  986, 
Iiolding  equity  will  sequfester  portion  of  income  refused  by  widow,  for  benefit  of 
disappointed  legatee;  Pittman  v.  Pittman,  81  Kan.  648,  27  L.R.A.(N.S.)  607, 
107  Pae.  235,  on  carrying  out  intention  of  testator  as  nearly  as  possible  not* 
withstanding  widow's  election  to  take  under  law  of  descents  and  disbributions^ 
also  referring  to  annofaUon  on  this  point. 

Cited  in  notes  (18  L.R.A.{N.S.)  276.  277)  On  acceleration  of  gift  over  fay 
widow's  election  against  will  giving  life  estate;   (27  L.RJl.(KJS.)  603)  m 
effect  of  spouse's  election  to  take  against*  upon  rest  of,  wilL 
Eiarlr  TCStlas  of  eatatea. 

Cited  in  Harris  v.  Harris,  82  Vt.  205,  72  Atl.  912,  holding  rule  that  law 
favors  early  vesting  of  estates  ia  subordinate  only  to  rule  that  intention  of 
testator  is  to  govern. 

14  L.  R.  A.  297,  Wn>HELM  v.  EAVES,  21  Or.  194,  27  Pae.  1063. 

Cited  in  Kelly  v.  Fejervary,  111  Iowa,  697,  83  N.  W.  791,  holding  burden  on  con- 
tractor to  show  penalty  intended  in  contract  providing  for  daily  forfeit  as  liqui* 
dated  damages  for  noncompletion  of  building;  Sun  Printing  ft  Pub.  Asso.  T. 
Moore,  183  U.  S.  667,  46  L.  ed.  380,  22  Snp.  Ct  Rep.  240,  holding  stipulation  of 
sum  to  be  paid  for  nonperformance  (tf  eovoiant  to  return  boat  conclusive  cm 
parties;  Chicago  House-Wredcing  Co.  v.  United  States,  63  L.  R.  A.  127,  foot- 
note, p.  122,  45  C.  C.  A.  351,  106  Fed.  393,  holding  stipulation  for  sum  as  damages 
for  failure  to  remove  building,  penalty,  when  actual  damages  easily  assessable; 
Bilz  V.  Powell,  50  Colo.  488,  38  L.R.A.{N.S.)  851,  117  Pae.  344,  holding  that 
sum  to  be  reserved  from  commissions  of  sales  agent  and  retained  by  principal 
on  default  of  agent  will  be  regarded  as  liquidated  damages;  Saunders  v.  Me- 
Kim,  138  Iowa,  124,  116  N.  W.  917,  holding  recital  in  bond  that  sum  therein 
named  is  agreed  upon  as  liquidated  danu^es  is  not  necessarily  controlling  aa  to 
its  legal  effect;  Mercia  Burget,  36  Ind.  App.  403,  75  N.  E.  1083,  holding 
wliether  aura  named  is  liquidated  damages  or  penalty  may  be  decided  by  deter- 
mining intention  of  partner  from  whole  ease  and  tenor  of  contract,  aided  by 
principles  by  which  such  intention  is  inferred;  Brunswick  v.  jStna  Indemni^ 
Co.  4  Ga.  App.  726,  62  S.  E.  475,  holding  bond  whereby  makers  stand  bound 
in  sum  named  unless  principal  therein  shall  perform  each  and  every  covenant 
assumed,  provides  penalty. 

Cited  in  footnotes  to  Wallis  Iron  Works  v.  Monmontii  Park  Aaso.  10  £h  R.  A. 
4ff0,  whidi  bcdds  as  liquidated  damaga  amount  expressly  fixed  as  dami^es  for 
default  in  completing  grand  stand;  Kilboame  t.  Burt  ft  B.  Lumber  Co.  06  1^  R. 
A.  276,  which  holds  provision  for  retaining  16  cents  per  hundred  feet  for  logs  not 
delivered  by  specified  date,  one  for  liquidated  damages;  Salem  v.  Anson,  56  L. 
R.  A.  160,  which  holds  stipulated  amount  to  be  paid  to  city  for  failure  to  com- 
plete electric  light  plant  within  specified  time,  liquidated  damages;  Krutz  v.  Rob- 
bins,  28  L.  R.  A.  676,  which  holds  agreement  for  greater  rate  of  interest  on  default 
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In  p>7iiig  principal,  interett,  etc.,  a  penaUy;  Meyer  v.  Eetes,  3S  L.  R.  A.  S83, 
which  holds  penalty  proriiled  for  by  contract  that  purchaser  wrongful^  ming 
electrotype  plates  shall  pay  fine  of  ten  times  their  price;  State  Laraon,  54  "L. 
R.  A.  487,  which  holds  amount  of  liquor  license  bond,  a  penalty. 

Cited  in  notes  (108  Am.  St.  Sep.  S7)  on  agreements  purporting  to  liquidate 
damages;  (6  Eng.  Rul.  Cas.  501)  as  to  when  stipnlatjon  in  contract  Is  for  a 
penalty  and  when  for  liquidated  damages. 

14  L.  R.  A.  300,  CADWALADER  v.  BAILEY,  17  R.  L  496,  23  Atl.  20. 

Cited  in  McCotter  v.  New  Shoreliam,  21  R.  I.  47,  41  Atl.  S72,  holding  assignee 
of  grant  conveying  right  to  operate  mines  entitled  to  be  beard  on  question  of 
laying  out  highway;  Detroit  Citixens'  Street  R.  Co.  T.  Detroit,  124  Mich.  453,  83 
N.  W.  104,  holding  right  to  operate  street  railway  in  highway,  interest  in  land: 
Moline  Water  Power  Co.  Cox.  252  111.  368,  06  N.  E.  1044,  to  the  point  that 
profit  prendre  in  interest  is  land  itself;  Whittelsey  T.  Porter,  82  Conn.  104,  72 
Atl.  693,  holding  no  interest  in  land  carried  attempted  assigTimenta  of  wat»r- 
privilege;  Blanchard  T.  Maxson,  84  Conn.  433,  80  Atl.  206,  holding  that  right 
of  way  will  never  be  presomed  to  be  personal  when  it  can  fairly  be  construed  to 
be  appurtenant  to  land;  Smith  v.  Garbe,  86  Keb.  96,  124  N.  W.  921,  holding  ease- 
ment in  grass  is  not  presumed  where  grantor  and  grantee  both  know  lands  are 
to  he  used  as  necessary  appurtenance  to  land  and  mill  to  which  it  is  contiguous. 

Cited  in  footnote  to  Mitchell  r.  D'Olier,  69  L.  B.  A.  049,  which  hoida  r^hts  and 
fairileges  in  waters  of  lake  pass  under  deed  as  appurtenant  to  iq>Iand,  and  not 
in  grosa. 

Cited  in  notes  (136  Am.  St.  Bep.  683,  686)  on  creation  and  conveyance  of 
easements  appurtenant;  (30  Eng.  Rul.  Cas.  16)  on  right  to  claim  easement  cmly 
as  accessory  to,  and  for  benefit  of,  a  tenant. 
B:xtia«vlBhBaCBt  ot  «uwH«nt. 

Cited  in  Baker  t.  Kenney,  146  Iowa,  643,  130  Am.  St  Rep.  466,  124  N.  W. 
001,  to  the  point  that  restriction  on  bnilding  to  obstruct  view  of  am  from 
certain  premises  is  extinguished  if  amred  from  premises  for  benefit  of  whieh  it 
was  made. 

14  L.  R.  A.  306,  WIMBi^EY  v.  UAYBERRY,  04  Ala.  240,  10  So.  167. 
Priarity  of  lien*. 

Cited  in  Gbristian  A  C.  Groeeiy  Co.  t.  KUng,  121  AUl.  295,  2S  So.  820,  uphdld- 
ing  right  of  material  man  to  subject  to  Hen,  im|Mroveinent8  upon  property  after 
mortgage;  Church  t.  Smithea,  4  Colo.  App.  177,  36  Pae.  2S7,  holding  lien  for  con- 
struction of  building  on  unimproved  property  superior,  as  to  structure,  to  prior 
trust  deed;  Raisin  Fertilizer  Co.  t.  Bell,  107  Ala.  264,  18  So.  168,  holding  creditor 
with  judgment  subsequent  to  mortgage  entitled  to  decree  of  sale,  applying  surplus 
en  judgment;  Threefoot  Bros.  v.  Hillman,  130  Ala.  256,  80  Am.  St.  Rep.  39,  30 
So.  613,  holding  junior  mortgagor  cannot  enforce  senior  mortgage  to  pay  lien 
with  surplus,  till  maturity  of  debt;  De  La  Vergne  Refrigerating  MncK  Co.  t. 
Montgomery  Brewing  Go.  6  C.  C.  A.  276,  13  U.  S.  App.  406,  57  Fed.  114,  holding 
failure  to  make  all  lienors  parties  to  foreclosure  of  mechanic's  lien  leaves  que«- 
tion  of  priority  undetermined ;  Real  E^^tate  Invest.  Co.  v.  Haseltine,  53  Ho.  App 
318«  holding  failure  to  roak^  prior  mortgagee  party  to  foreclosure  of  meefaanie's 
lien  makes  judgment  prima  facie  evidence  as  to  priority;  Climax  Lumber  Co.  t. 
Bay  City  Mach.  Works,  163  Ala.  666,  50  So.  035,  holding  where  increasei  value 
of  property  as  result  of  materials  furnished  and  work  done  by  lienor  exceeds 
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amount  due  lienor,  his  Hen  is,  to  that  extent,  prior  to  eucumbrance  of  mort- 
gage outstanding  when  lien  was  created;  Graham  v.  Magann  Fawke  Lumber  Co. 
118  Ky.  195,  80  S.  W.  799,  4  A.  &  E.  Ann.  Cas.  lOSS,  on  validity  of  stotute 
securing  to  employes  of  manufacturing  establishments  liens  for  wages  stiperior 
to  prior  mortgage  liens,  when  such  liens  are  created  subsequent  to  enactment  of 
statute. 

Cited  in  footnotes  to  Miller  T.  Stoddard,  16  L.  R.  A.  288.  which  holds  niecbanie*s 

lien  inferior  to  prior  unrecorded  mortgage;  Green  v.  WilliamB,  19  L.  R.  A.  478, 
which  holds  that  purchaser  takes  premises  subject  to  lien  subsequently  filed  within 
time  allowed;  Bell  y.  Cassem,  29  L.  B.  A.  671,  which  holds  lien  of  judgment  under 
dramshop  act  inferior  to  pre-exi.sting  mortgage ;  Oriental  Hotel  Co.  t.  Griffiths,  30 
L.  R.  A.  7G5,  which  holds  inception  of  liens  is  time  to  which  they  relate  in  giving 
them  effect  as  against  mortgage;  Fisher  t.  Winnnan,  62  L.  R.  A.  102,  which 
holds  void,  judgment  giving  preference  to  labor  debt  over  pre-ezistiiig  Ii«i  without 
making  lienor  party;  Klrkman  Bird,  58  L.  R.  A.  670,  whidi  sustaiitB,  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy;  St. 
Mary's  Mach.  Co.  v.  National  Supply  Co.  64  L.R.A.  846,  which  holds  that  claims 
for  labor  do  not  take  precedence  of  lien  of  chattel  mortgage  on  appointment  of 
receiver  who  tiiok  possession  after  condition  broken. 

Distinguished  in  Spengler  v.  Stiles  TulI  Lumber  Co.  94  Miss.  812.  48  So.  066, 
holding  where  no  lien  is  given  materialman  by  statute  right  of  assignee  of  build* 
ing  contractor  under  assignment  by  latter  of  amount  due  him  from  owner  of 
building  is  superior  to  that  of  materialman  acqaired  after  the  assignment. 

Disapproved  in  efTect  in  James  River  Lumber  Co.  v.  Danner,  3  K.  D.  475,  87  N. 
W.  343,  holding  mechanic's  lien  for  repairs  subject  to  prior  recorded  mortgage. 
AdJuHtBicnt  of  priorities  and  eqnitlea. 

Cit^-d  in  Anniston  Pipe  Works  v.  WiHioms,  106  Ala.  335,  64  Am.  St.  Rep.  61,  18 
So.  Ill,  holding  equity  will  annul  deed  and  restore  property  to  owner,  after  void 
sale  by  sheriff;  Enslen  r.  Wheeler,  98  Ala.  206,  13  So.  473,  holding  equity  wfll 
enforce  Hoi  of  judgment  when  court  of  law  without  power;  Birmingham  Bldg.  ft 
L.  Asso.  V.  Mny  ft  T.  Hardware  Co.  P9  Ala.  278,  13  So.  612,  holding  material  man 
and  mortgagee  may  come  into  equity  to  determine  priority  of  claims;  Sheffield 
City  Co.  V.  Tradesmans  Nat.  Bank,  131  Ala.  1R8,  32  So.  598.  holding  lien  con« 
ferred  by  statute  upon  purchaser  at  tax  sale  exists  only  for  taxes  of  year  prop- 
erty assessed;  Randolph  v.  Builders  ft  Painters  Supply  Co.  106  Ala,  607,  17  So. 
721,  holding  unconstitutional,  law  conferring  rights  in  body  of  act  not  suggested 
by  title;  Birmingham  Bldg.  ft  L.  Asso.  v.  Boggs,  116  Ala.  SOO,  67  Am.  St.  Rep, 
147,  22  So.  852,  raising,  without  deciding,  questim  as  to  right  to  equitable  relief. 

Cited  in  footnotes  to  International  Bldg.  ft  L.  Asso.  v.  Hardy,  24  L.  R.  A.  284, 
which  denies  legislative  power  to  change  remedy  for  enforcing  trust  deed ;  Jones 
V.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  statute  shortening  time  of 
insurance  company's  immunity  from  suit,  without  extending  period  of  limitatiom. 
*  'ImpTovem  enta." 

Cited  in  Dougla&tm  Realty  Co.  v.  Hess,  124  App.  Div.  509.  108  K.  Y.  Snpp. 
1036.  oonstniing  word  ''improvements"  in  lease  as  meaning  changes  or  better 
ments  in  existing  building  or  structure  demised. 

Statatorr  lieno. 

Cited  in  Lcahart  v.  Deedmeyer.  ISfi  Ala.  299.  48  So.  875,  holding  attorney's 
lien  on  cause  given  by  statute  inapplicable  to  causes  of  action  in  progress  when 
statute  became  effective;  Ward  v.  Yarnelle,  173  Ind.  551,  91  N.  B.  7,  holding 
that  object  of  mechanics'  lien  statutes  Is  to  place  all  claimants  to  property  on 
equal  basis. 

L.R.A.  Au.  Vol.  II.— 74. 
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Cited  ia  footnote  to  Minen*  &  Menhants*  Bank  v.  Si^der,  6S  LJLA.  312,  iriiidi 
faoldi  corporate  creditor*!  contract  rigfata  not  impaired  hj  statutct  requiring  all 
creditors  to  unite  in  one  suit  against  all  stockholders  for  equitable  distribntiaB 

of  liability  fund  among  creditors. 

14  L.  R.  A.  317,  KIRBY  v.  FOSTER,  17  R.  I.  437,  22  Atl.  UU. 
Rlsht  to  retake  propertr* 

Cited  in  Stone  v.  Corooran,  17  R.  I.  769.  24  Atl.  781.  holding  wroogfol  taki^ 
and  fresh  pursuit  necessary  to  warrant  reei4>tttre  <d  borae  1^  ffnee;  Uiller-Brent 
Lumber  Co.  v.  Stewart,  160  Ala.  666,  61  So.  948,  SI  Ann.  Cas.  1149,  holding  that 
one  entitled  to  right  of  way  aciosa  another's  is  not  authorized  to  enforce  r^ht 
by  assault  and  battery;  Birmingham  R.  Light  &  P.  Co.  v.  Norris,  2  Ala.  App. 
613,  66  So.  739,  holding  that  assault  upon  street  car  conductor  by  superior 
officer  is  not  justified  by  fact  that  conductor  failed  to  ring  up  fares;  Stanley 
Payne,  78  Vt.  240,  3  L.R.A.(N.S.)  255,  112  Am.  St.  Rep.  911,  62  AU.  496,  6  A. 
&  E.  Ann.  Cas.  601,  holding  owner  of  property  not  justified  in  using  force  to  ob- 
tain it  from  one  holding  it  because  of  doubt  as  to  who  is  real  owner. 

Cited  in  footnote  to  State  t.  Blaek,  14  L.  R.  A.  206,  which  holds  assault  on 
pound  keeper  not  justified  by  his  retaining  animals  taken  under  illegal  ordinaaee. 

Cited  in  note  (3  UEl.A.<N.S.)  254)  on  right  to  use  force  to  recover  posses- 
sion of  personalty. 

14  L.  R.  A.  320,  JANIN  t.  LONDON  ft  S.  F.  BANK,  92  CaL  14,  27  Am.  St.  Rep. 

82,  27  Pac  1100. 
Relatfra  of  bask  to  dcvoaltor. 

Cited  in  Smith's  Cash  Store  v.  First  Nat.  Bank,  149  Cat.  34,  6  L.R.A(N&| 
872,  84  Pac.  663,  holding  relation  between  general  depositor  and  bank  in  whioh 
deposit  is  made  ia  that  of  debtor  and  creditor. 

Cited  in  notes  (33  Am.  St  Rep.  226)  on  relation  of  bank  to  depositor;  (86 
Am.  St.  Rep.  777)  on  title  of  bank  to  money  deposited  with  or  eolleeted  by  it. 
Dntx  mm  to  ohoeka. 

Cited  in  People  v.  Wilson,  117  Cat.  243,  49  Fae.  135,  and  SUte  T.,naiiklin 
County  Sav.  Bank  ft  T.  Co.  74  Vt.  255,  62  Atl.  1069,  holding  deposit  of  money  in 
bank  implies  promise  to  repay  as  demanded  by  depositor's  checks;  Garthwaite  r. 
Bank  of  Tulare,  134  Cal.  241,  66  Pac.  326,  holding  that  payment  of  ehe<^  upon 
forged  indorsement  gives  drawee  no  right  to  retain  same  or  demand  reimburse- 
ment from  purchaser;  Pratt  v.  Union  Nat.  Bank,  79  N.  J.  L.  122,  75  Atl.  313, 
holdii^  that  depositor's  delay  in  giving  notice  to  bank  of  forged  indorsement  of 
check  will  not  be  defense,  unless  baidc  was  injured  by  delay;  Pullen  t.  Plaw 
County  Bulk,  138  Cal.  178.  94  Am.  St.  Rep.  19,  71  Pae.  88  (dissenting  opinioa), 
on  rights  and  duties  of  bank  as  to  cheeks  by  its  depositor;  Hcatton  v.  Holmes. 
97  Cal.  213,  31  Pac.  1131,  holding  bank  which  pays  check  upon  forged  indorse- 
ment of  payee  has  no  right  to  charge  depositor's  account  with  amount  theretrf; 
First  Nat.  Bank  v.  Bremer,  7  Ind.  App.  688,  62  Am.  St.  Rep.  461,  34  N.  E.  1012. 
holding  bank  paying  its  certificatee  of  deposit  upon  -forged  indorsements  of 
depositor,  from  whom  they  were  stolen,  is  still  liable  to  depositor  for  its  debt 
to  him  though  certificates  pass  through  hands  of  other  banks  before  raachiiy 
issuing  bank;  Murphy  v.  Metr<^litaa  Nat.  Bank,  191  Mass.  164,  114  Am.  St 
Rep.  595,  77  N.  E.  693,  holding  depositor  not  bound  to  investigate  to  see  whetlier 
indorsements  are  forg^i^  upon  return  of  pass  books  with  checks;  also  that  delay 
in  giving  notice  of  forgery  after  ita  discovery  cannot  be  used  aa  estoppel  sgainst 
depositor  by  bank,  without  proof  of  injury  by  delay;  Jordan  Marab  Co.  t. 
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Natdooal  Shnwmut  Bank,  201  Maw.  408,  £B  L.BjL(N.S,)  254,  87  K.  E.  740, 
holding  only  n^ligence  of  depotitor  wfaich  is  effectual  as  defence  of  unauthorized 
payment  of  check  by  banker  is  negligence  which  is  direct  and  proximate  cause  of 
such  payment;  also  discussing  duty  of  depositor  as  to  exaaiination  of  account 
when  checlcs  are  returned  to  him  with  account  stated;  Derine  v.  Bank  of  Bald- 
win. 91  Wis.  74,  64  N.  W.  589,  holding  whether  holder  of  certificate  of  deposit 
upon  whieb  bank  makes  unauthorized  payment  is  negligent  in  not  making  such 
payment  known  to  bank  la  mixed  question  of  law  and  fact. 

Cited  in  footnote  to  Iron  Cily  Nat  Bank  Ft  Pitt  Nat  Bank,  23  U  B.  A.  OlS, 
which  denies  right  of  recovery  by  payer  of  forged  check. 

Cited  in  notes  (27  L.ILA.  427)  on  duty  of  depositor  as  to  forged  checks  charged 
to  him  by  bank;  (20  L.R.A.(N.S.)  80)  on  loss  or  prejudice  from  negligent  fail* 
ure  to  give  prompt  notice  of  forgery  of  check  as  condition  of  bank's  exonera* 
tion  from  liability. 
SafllcleHer  •rltenm* 

Cited  in  Re  Nelson,  132  Cal.  194,  64  PaC.  294,  holdli^  instruction  as  to  undue 
influence  properly  refused  when  evidence  insufficient;  Goldstone  t.  Merchants*  lee 
A  Cold  Storage  Co.  123  Cal.  627,  56  T^e.  776,  holding  nonsuit  error,  when  evi- 
dence creates  presumption  sufSdent  to  prove  case;  Davis  v.  Pacific  Teleph.  &,  Teleg. 
Co.  127  Cal.  320,  67  Pac.  764,  holding  discharge  of  prisoner  in  police  court  for 
wilfully  cutting  telegraph  wires  insufficient  to  establish  want  of  probable  cause; 
Gwin  V.  Gwin,  6  Idaho,  291,  48  Pac  295,  holding  instruction  that  testator  labored 
under  delusion,  error,  when  no  evidence  to  that  effect;  Re  Daly,  IS  Cal.  App.  331, 
114  Pac.  789,  holding  that  if  plaintifTs  evidence  makes  out  prima  facie-  case, 
motion  for  nonsuit  at  dose  of  bis  evidence  should  be  denied;  Heretfles  Oil  Bef. 
Co.  V.  Hocknell,  5  Cal.  App.  707,  91  Pac,  341,  holding  evidence  insufficient  to  show 
misappropriation  by  president  of  corporation  of  moneys  belonging  to  it;  Be 
Calkins,  112  Cal.  306,  44  Pac.  677,  holding  instruction  erroneous  which  was  in- 
applicable to  the  evidence  and  which  in  effect,  told  jury  they  might  find  will  was 
executed  by  reason  of  undue  influence,  though  there  was  no  direct  evidence  of  the 
fact  and  positive  evidence  to -contrary;  Devine  v.  Bank  of  Baldwin,  91  Wis. 
75,  64  N.  W.  589,  holding  bank  relying  upon  negligence  of  bolder  of  certificate 
of  deposit  in  not  notifying  it  of  improper  payment  thereon  as  defmce  to  such 
payment  cannot  make  out  its  case  by  mere  possibility,  conjecture  or  surmise 
that  it  was  prejudiced  by  such  failure  to  notify;  Non-Refillable  Bottle  Co.  v. 
Robertson,  8  Cal.  App.  105,  06  Pac.  324;  Union  Ice  Co.  v.  Doyle,  6  Cal.  App. 
294,  92  Pac.  112, — ^holding  nonsuit  properly  denied  where  prima  facie  case  in 
support  of  material  allegations  of  complaint  made  out;  Archibald  Estate  v. 
Matteson,  S  Cal.  App.  445,  90  Pac.  723,  holding  nonsuit  will  be  sustained  unless 
evidence  establishes  prima  facie  case;  Bush  v.  Wood,  8  Cal.  App.  651,  97  Pac. 
700,  holding  nonsuit  properly  ordered  in  action  for  personal  injuria  sustained 
througifa  defendant's  negligraee,  where  plaintiff's  testimony  showed  injuries  would 
not  have  been  sustained  but  for  his  own  negligence. 
B|at«ppel. 

Distinguished  in  Shade  v.  Sissoii  Mill  &  Lumber  Co.  115  Cal.  366,  47  Pac.  135, 
applying  principle  of  estoppel  as  to  account  stated  to  case  of  employer  and  em- 
ploye between  whom  salary  account  was  stated. 


14  L.  R.  A.  326,  COM.  v.  FERRY,  165  Mass.  117.  31  Am.  St  Rep.  S38,  28  N.  E. 
1120. 

ConstltstloMmlItT  ot  aiatates  affectlns  eontraeta  or  llbertT'. 

Followed  ia  Com.  v.  Potomska  Mills  Corn.  165  Mass.  123  note,  28  N.  E.  1128, 
without  diadunion. 
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Cited  in  SUte  m  rvl.  ZUlmer  v.  Knatibeig,  114  Wia.  534.  S8  L.  B.  A.  7S1,  »1 
Am.  St  Bcp.  934,  90  N.  W.  1098,  declaring  mwoasfcitutioiul,  itatate  prohibitii« 
disehuge  of  employee  for  memberriiip  in  union;  State  Jnlow,  129  Mo.  179,  ft 
L.  R.  A.  259>  footnote  p.  257,  50  Am.  St.  Rep.  443,  31  S.  W.  781,  kolding  ttnlawfiil. 

statute  prohibiting  employer  requiring  as  condition  of  employment  that  employe* 
fhall  not  join  union;  Ruhatrat  v.  People,  186  111.  140,  49  L.  R.  A.  183,  78  Am.  St. 
Rep.  30,  67  X.  B.  41,  denying  police  power  extend*  to  prohibition  of  national  flag 
for  advertising  purposes;  Waters  t.  Wolf,  102  Pa.  100,  34  W.  H.  C.  410,  42  Am.  St. 
Rep.  816,  29  Atl.  040,  declaring  unctHutitutional,  statute  providing  eontractor  may 
Mnd  owner,  as  agent,  for  materials,  oonttaiy  to  oontmct;  Dennii  t.  Moaes,  18 
Wash.  592,  40  L.  R.  A.  314,  52  Pee.  333  (dissenting  opinion),  majori^  declaring 
void,  statute  prohibiting  deficient  judgmento;  Johnson  v.  Goodyear  Min.  Co.  127 
Cal.  14,  47  L.  R.  A.  342,  78  Am.  St.  Rep.  17,  50  Pae.  304,  declaring  roid  statoto 
making  wages  lien  on  property  of  domestic  oorporations ;  State  v.  Smiley,  85  Kan. 
284,  69  Pac.  199  (dissenting  opinion),  majority  holding  anti-eompetitire  trade 
agreemente,  void ;  Com.  v.  Brown,  8  Pa.  Super.  Ct.  365,  43  W.  N.  C.  75,  declaring 
act  requiring  weighing  of  bituminous  eoal  before  screening,  unconstitutional: 
Toney  t.  State,  141  Ala.  124,  07  UBJi.  287,  100  Am.  St.  Rep.  23,  37  So.  332,  3 
A.  ft  B.  Ann.  Caa.  319,  holding  act  purporting  to  prohibit  onployee  ud 
renter  to  make  ocmtract  of  the  kind  he  may  have  abandoned,  except  under  cer- 
tain conditions  and  making  such  act  misdemeanor  unconstitutional ;  Wyetb 
V.  Board  of  Health  (Wyeth  v.  Thomas)  200  Mass.  478,  26  L.R.A.(N.S.)  150, 
128  Am.  St.  Rep.  439,  80  K.  £.  925,  holding  refusal  to  grant  license  as  under- 
taker, because  applicant  unlicensed  as  embalmer,  illegal;  Mutual  Loan  Co.  v. 
Martell,  200  MuH.  484,  ~  LJUA.<N.S.)  — ,  128  Am.  St  Rep.  440,  SO  N.  £. 
910,  on  balancing  constitutional  right  of  individual  to  personal  liberty,  against 
right  of  state  to  legislate  in  exercise  of  police  power;  State  v.  Ramseyer,  73  N. 
H.  36,  58  Atl.  958,  0  A.  ft  S.  Ann.  Cas.  446,  holding  statute  prohibiting  use  of 
trading  stamps  by  merchanta  invalid  as  not  within  police  power  of  stete; 
House  V.  Mayes,  227  Mo.  654  (dissenting  opinion),  on  interference  by  statr 
with  private  contracts;  State  v.  Feingold,  77  Conn.  831,  69  Atl.  211,  on  violation 
of  equality  in  riglito  and  right  of  protection  to  proper^  Iqr  legislation  restrictive 
of  right  to  contract 

Cited  in  footnotes  to  Griswold  v.  Illinois  C.  R.  Co.  24  L.  R.  A.  647,  which  holdt 
prohibition  against  carriers  exempting  themselves  from  liability  inapplicable  to 
contract  relieving  it  from  liability  for  loss  fire  of  warehouse  placed  on  its 
property;  Harding  v.  People,  32  L.  R.  A.  445,  which  holds  act  requiring  weighing 
of  coal  hoisted  from  mines,  whose  product  is  shipped  by  rail  or  water,  invalid; 
Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445,  which  denies  right  to 
prevent  transfer  of  property  in  payment  of  debt  while  solvent;  State  v.  WiUon, 
47  L.  R.  A.  71,  wliich  sustains  statute  againut  screening  coal  mined  at  quantity 
rates  before  weighing  and  crediting  to  employees;  Re  Preston,  52  L.  R,  A.  523, 
which  liolds  void,  statute  against  screening  coal  before  weighing  and  crediting  to 
miner;  Toney  v.  Stete,  67  L.R..^.  2S6,  which  holds  void,  statute  making  it  a 
misdemeanor  for  one  under  contract  to  labor  to  enter  into  new  contract  witb 
third  person  without  former  employer's  consent  and  a  sufficient  excuse. 

Cited  in  notes  (21  t.R.A.  789)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (37  Am.  St.  Rep.  213)  on  statute  regulating  relations 
of  master  and  servant;  (62  Am.  St.  Rep.  179)  on  protection  of  corporations  fron 
special  and  hostile  legiflation  respecting  employes;  (78  Am.  St  Rep.  244)  mi 
acta  as  to  employment  which  l^islature  may  declare  criminal. 
—  Of  bonra  of  emvlorment.  m. 


Cited  in  Ritchie  v.  People,  155  HI.  104,  29  L.  R.  A.  82,  46  Am.  St  Rep.  SIS,  40 
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N.  EL  454,  decUriDg  nneonstitutional,  &et  prohibiting  employmeDt  of  females  in 
factory,  exceeding  eight  honrs  daily;  Low  t.  Rees  Printing  Co.  41  Neb.  ISO,  24  L. 
B.  A.  707,  footeote  p.  702,  48  Am.  St  Bep.  470,  SO  N.  W.  362,  hoMing  exception  of 
farm  and  domestic  labor  from  ei^t4ioiir  law,  mconsUtntiaoali  Clereland  t. 
Clements  Bros.  Constr.  Co.  67  Ohio  St  222.  60  L.  R.  A.  782,  93  Am.  St.  Bep. 
670,  69  X.  E.  88S,  declaring  void,  act  limiting  houra  of  daily  service  of  workmen 
employed  upon  public  work;  Re  Morgan,  26  Colo.  433,  47  L.  B.  A.  60,  77  Am.  St 
Rep.  260,  68  Fac.  1071,  holding  unlawful,  statute  regulating  hours  of  emplt^ment 
in  mines  and  smelting  works. 

Cited  in  note  (10  L.  R.  A.  143)  on  statutory  Iimitati<»i  of  hours  of  labor. 

IHstinguisbed  in  State  v.  Cantwell,  170  Mo.  274,  78  6.  W.  669,  sastaining  nr 
iHity  of  law  establishing  eight  hour  day  for  mine  workers.  * 

Cited  in  Braceville  Coal  Co.  t.  People,  147  111.  71,  22  L.  B.  A.  342,  footnote  p. 
340,  37  Am.  St.  Bep.  206,  36  N.  E.  62,  holding  statute  requiring  oertain  oorpora- 
tions  to  pay  weekly,  uneonstitutioiial;  Le^  r.  St  Louis,  I.  M.  4  8.  R.  Co.  68  Ark, 
423,  23  L.  B.  A.  270,  fdotnote  p.  264, 41  Am.  St  Rep.  109, 20  S.  W.  70,  upholding 
statute  requiring  piQrmei^  of  wages,  without  dlicouat,  on  disebarge  td  employee 
by  corporation;  Opinion  of  Justices,  163  Uass.  604,  28  L.  R.  A.  846,  40  N.  E.  713. 
upholding  statute  requiring  manufacturers  to  pay  wages  wedcly;  People  e«  reL 
Bodgers  v.  Coler,  166  It.  Y.  18,  62  L.  B.  A.  822,  82  Am.  6t  Bep.  606,  59  N.  E.  716, 
denying  rig^t  of  l^islatore  to  fix  rate  of  wages  for  city  labor;  Frorer  r.  People, 
141  III.  183,  16  L.  B.  A.  406,  footnote  p.  492,  31  N.  B.  396,  holding  statute  prohib- 
iting employers  In  oertain  kinds  of  business  selling  goods  to  workmen,  roid}  State 
V.  Loomis,  116  Mo.  316,  21  L.  R.  A.  792,  22  8.  W.  360,  holding  void,  statute  forbid- 
ding under  penalty,  persona  engaged  in  manufacturing  or  mining  to  pay  wages 
with  non-n^otiaUe  p^»er  or  unredeemable  orders;  Lnman  TTiiyhami  Bros.  Oo.  00 
Md.  27,  46  L.  R.  A.  396,  44  Ati.  1061,  declaring  void,  statute  forbiddiiig  railroad 
and  mining  oorpmrations  from  bartering  goods  to  employees ;  Street  r.  Vameiy  Eleo- 
trical  Supply  Co.  160  Ind.  346,  61  L.  R.  A.  160,  98  Am.  St  Bep.  326,  66  N.  E.  886, 
holding  statute  fixing  minimum  wage  to  be  paid  unskilled  laborers  employed  on 
public  works,  void;  SUte  v.  Peel  Splint  Coal  Co.  36  W.  Va.  867,  17  L.  B.  A.  401, 
footnote  p.  386,  16  S.  E.  1000  (dissenting  opinion),  majority  holding  regulati<»i of 
payment  of  wages  to  employees  valid  exercise  of  police  power;  State  v.  Missouri 
Tie  ft  Immber  Co.  181  Mo.  563,  66  L.BJL  694,  103  Am.  St.  Rep.  614,  80  8.  W. 
933,  2  A.  ft  E.  Ann.  Caa.  110,  holding  act  prohil^iting  issue  of  paper  or  othar 
evidence  of  indebtedneea  in  payment  for  wages  not  negotiable  and  redeemable  a^ 
its  face  value  in  lawful  money  of  the  United  States  invalid;  Jordan  v.  State, 
SI  Tex.  Crim.  Rep.  636,  11  LJUi.(N.S.V  606,  103  S.  W.  633,  14  A.  ft  E.  Ann. 
Cas.  616.  holding  statute  making  it  unlawful  to  issue  in  payment  for  labor 
tickets,  checks  or  writings  obligatory  redeemlable  or  payable  in  goods  or  merchan- 
dise invalid. 

Cited  in  footnote  to  Ramsey  v.  People,  17  L.  B.  A.  853,  which  holds  statute  as 
to  computing  wages  of  coal  minora  uncansUtutionaL 

Cited  in  notes  (28  L.  B.  A.  274)  on  validity  and  offset  of  statutes  requiring 
wages  to  be  paid  In  lawful  monf7;  (28  L.  R.  A.  344)  on  validity  and  effect  of 
statutes  regulating  time  and  payment  of  wages;  (130  Am.  St.  B^.  874)  on  eoo- 
stitutionalitv  of  statutes  relating  ta  wi^es. 
StrllEera*  iMteWercaoe  vrlA  emploreni' 

Cited  in  Temple  Iron  Oo.  v.  Carmanoskie,  10  KuTp,  39,  7  Northampton  Co. 
Rep.  260,  granting  injunction  against  strikers  interfering  with  miners;  Vegeiahn 
T.  Guntner,  167  Mass.  07,  35  L.  R.  A.  723,  67  Am.  St.  Rep.  443,  44  N.  E.  1077, 
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grantiug  injunctive  relief  against  strikers  intimidAting  tboae  aeduag  cmplo;- 
ment;  L.  D.  Willcutt  t  Sons  Co.  v.  DrincoU.  200  Haas.  121,  23  L.RJL(X^) 
1244,  85  X.  E.  897,  injoining  impOBitiim  or  threat  0f  flue  to  preveat  persona  enter- 
ing employ  of  plaintiff,  or  remaining  therein. 

14  L.  R.  A.  329,  ROBB  t.  CARKEGIE  BROS.  A  Ca  145  Fa.  324,  27  Am.  SL 

R»p.  604,  22  Atl.  649. 
Llabllltr  tor 

Followed  in  Lentz  v.  Cam^e  Bros.  145  Pa.  625,  27  Am.  St  Rep.  717,  23 
Atl.  219,  holding  one  engaged  in  manufacturing  coke  from  coal  mtaed  elsewhere, 
Koponsiblo  to  riparian  owner  for  pollution  of  stream  by  washing  slack. 

Cited  in  Weston  Fkper  Oo.  t.  Pope,  156  Ind.  401,  56  L.  R.  A.  902,  57  N.  E. 
719,  upholding  right  to  damages  for  pollution  of  stream  1^  discharge  of  waste 
matter  from  paper  mill ;  Neal  t.  Atlantic  Bef .  Co.  16  Pa.  Co.  Ct.  243,  4  Pa.  Dist. 
R.  50,  ilenying  refining  company's  liability  for  destruction  of  tug  by  ooming 
into  contact  with  inflammable  mass  in  tivex,  mingled  with  oil  from  refinery; 
Austin  V.  Augusta  Terminal  R.  Co.  ICS  Qa.  712,  47  L.  B,  A.  772,  34  S.  E.  852 
(dissenting  opinion),  majority  denying  damages  for  diminution  in  value  of  prcq»- 
ert;  duA  to  operation  of  imllrond;  QaTigan  v.  Atlantic  Ref.  Co.  3  IacIc.  L^al 
Mews,  374,  same  ease  on  prior  appeal,  2  Lack.  I«gal  News,  241,  upholding  right 
to  damages  for  injury  to  property  by  operation  of  refining  pluit;  Baudc  t. 
Tidewater  Pipe  Line  Co.  163  Pa.  374.  20  L.  R.  A.  644,  footnote  p.  642,  32  W.  N. 
C.  47,  34  Am.  St.  Rep.  710,  26  Jktl  644,  holding  eompany  liable  for  nuisance  due 
to  escape  of  oil;  Campbell  v.  Bessemer  Coke  Co.  23  Pa.  Super.  Ct.  379,  sustaining 
right  to  damages  for  injury  to  property  from  acid  fumes  from  coke  orens; 
Vautier  t.  Atlantis  Ref.  Co.  231  Pa.  13,  79  Atl.  814,  holding  that  in  action  for 
injury  to  growing  crops  alleged  to  have  been  caused  by  noxious  products  fron 
4^  refinery,  plaintiff  need  not  prore  negligence;  Farver  t.  American  Car  4 
Foundry  Co.  24  Pa.  Super.  Ct.  683,  htdding  investment  of  large  amount  of  monsy 
docs  not  secure  ri^t  to  injure  one  having  comparatively  small  estate  nor  does 
erection  of  extensive  works  justify  violation  of  another's  right;  Bieker  v.  Harris- 
burg  Coniumer's  Brewing  Co.  10  Pa.  Dist.  R.  409,  enjoining  brewery  company 
from  allowing  water  used  in  washing  kegs  to  escape  upen  adjoining  lots  and 
assessing  damages  for  injury  caused  thereby;  Welliver  v.  Irondale  Eleetrie  Ligbt^ 
Heat  &  P.  Co.  38  Pa.  Super.  Ct.  33,  holding  damages  recoverable  for  injury  to 
land,  caused  by  seefMigs  and  peroolation  ol  water  through  embankment  of  mill- 
race  not  m^ntained  to  develop  natural  rseooreea  tit  defendant's  land;  McNary 
V.  Southwest  Pena^lvania  Pipe  Line,  S8  Pittsb.  L.  J.  K.  S.  234,  17  Pa.  DisL 
R.  849,  34  Pa.  Co.  Ct.  446,  holding  question  of  negligence  does  not  necessarily 
arise  in  nuisance  cases. 

Cited  in  footnotes  to  Fogarty  v.  Junction  City  Pressed  Brick  Co.  18  L.  B.  A. 
756,  which  holds  generation  of  gas  destroying  growing  crops  on  adjacent  land 
a  nuisance;  Rowland  v.  Miller,  22  L.  R.  A.  182,  which  holds  undertaking  estab- 
lishment within  restrictive  agreement  against  butineee  "injurious  or  offensive 
to  neighboring  inhabitants;"  Frost  v.  Bericeley  Phosphate  Co.  26  L.  R.  A.  69S, 
which  holds  owner  of  factory  liable  for  damage  by  fumes;  Wade  v.  MiBa,  M 
L.R.A.  S20,  which  holds  characteristic  noises  and  odors  from  ohiekoi  house  sod 
yard  maintained  in  cleanly  manner  not  a  nuisance. 

Distinguished  in  Czamecki  v.  Bolen-Damell  Coal  Co.  91  Ark.  62,  12^  S.  W. 
376,  holding  distinction  between  mine  and  manufacturing  plant  as  to  dispoMtion 
of  waete  inapplieable  to  case  df  burning  dump-pile  of  mine,  where  hnmng  el 
waste  not  customary  or  necessary  and  fire  extingniahable. 
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Approved  in  Eshlenun  t.  Martle  Twp.  162  Plu  75,  31  W.  N.  C.  184,  26  Atl.  178, 
holding  cost  of  repair  measure  ot  damages  for  injuiy  from  Mter  overflowing 

from  highway. 

Cited  in  Hoffman  v.  Mill  Creek  Coal  Co.  16  Pa.  Super.  Ct.  63S,  holding  cost 
of  removal  measure  of  damages  for  deposit  of  coal  dirt  upon  laud  of  another; 
McC3artney  v.  Philadelphia,  22  Pa.  Super.  Ct.  260,  holding  dtlTereiice  in  value 
before  and  after  injury  not  measure  of  damages  for  injury  to  proper^  1^  over- 
flow of  water  from  defective  bigbway;  Welliver  v.  Pennsylvania  Canal  Co.  23 
Fa.  Super.  Ct.  84,  holding  evidence  of  value  of  land  admissible  in  action  for 
damages  for  failurs  to  repair  canal  banks;  Helbling  v.  Allegheny  Cemetery  Co. 
201  Pa.  174,  50  Atl.  970,  holding  cost  of  repair  measure  of  damages  for  injuries 
to  house  by  elt^^g  of  sewer;  Drake  v.  Lady  Enslt^  Coal,  Iron  &  R.  Co.  102 
Ala.  607,  24  L.  R.  A.  06,  48  Am.  St  Rep.  77,  14  So.  749,  holding  difference  in 
value  before  and  after  injury  measure  of  damages  for  pollution  of  stream; 
Fiaober  v.  Sanford,  12  Pa.  Super.  Ct.  440,  holding  extent  of  injury  measure  of 
damages  for  n^ligent  maintenance  of  Uvery  stable;  HcGettigan  v.  Potts,  140 
Pa.  168,  24  AtL  holding  actual  amount  of  injury  measure  of  damages  for 
removal  of  lateral  support  to  land;  Efargood  v.  Moscow  Water  Co.  4  lack.  X^egal 
News,  152,  holding  net  loss  sustained  by  interference  witii  water  power  of  mill 
proper  measure  of  damages;  Wood  y.  Roxborougb,  C.  H.  &  N.  Pass.  R.  Co.  12 
Montg.  Co.  L.  Rep.  157,  holding  it  duty  of  court  to  modify  damages  awarded  under 
erroneous  theory;  McGill  v.  Pintscb  Compressing  Co.  140  Iowa,  435,  20  L.R.A. 
(N.S.)  472,  118  N.  W.  786,  holding  only  nominal  damages  recoverable  in  case 
tf  nuisance  caused  by  smoke,  soot,  fumes  and  noises  from  compressed  gas  plant, 
where  no  evidence  adduced  showing  diminution  in  rental  value  oiE  plaintiff's 
premises  due  to  ccmduct  of  defendant's  business;  McClelland  v.  Schwerd,  32  Pa. 
Super.  Ct.  321,  on  depreciation  in  market  value  as  measure  of  damages  for 
injury  to  realty. 
Ahatcmeiit  «f  nvlsaavc. 

Cited  in  Strobel  v.  Kerr  Salt  Co.  164  Y.  318,  51  L.  K.  A.  604,  78  Atp.  St. 
Rep.  643,  68  N.  S.  142,  holding  equity  will  enjoin  pollution  of  stream  by  dis- 
charge of  water  from  salt  mines;  Rarick  v.  Smith,  17  Pa.  Co.  Ct.  631,  5  Pa. 
Dist.  R.  532,  sustaining  injunction  against  pollution  of  stream  by  percolation  of 
ingredients  from  dynamite  factmyj  Evans  v.  Reading  Chemical  Fertilizing  Co. 
160  Pa.  218,  28  Atl.  702,  holding  equity  will  enjoin  operation  of  bone-boiling 
^tabliabment  which  renders  vicinity  unhealtbful;  Scott  v.  Houpt,  8  Kulp,  50, 
denying  injunction  restraining  operation  of  planing  mill;  Lyons  v.  Uarrisburg 
Cpnaumers'  Brewing  Co.  26  Pa.  Co.  Ct  206,  4  Dauphin  Co.  Rep.  103,  holding  vn- 
gagement  in  lawful  business  no  excuse  for  liability  for  injury  from  water  flowing 
npon  neighbor's  lot;  Keiser  v.  Mahoney  City  Gas  Co.  143  Pa.  290.  22  Atl.  759, 
holding  injuries  to  hotel  business,  due  to  gas  conipai^'s  allowing  waste  to  flow 
Into  stream,  must  be  substantial;  Rainey  v.  Herbert,  6  C.  C.  A.  189,  3  U.  S.  App. 
592,  65  Fed.  445,  raising,  without  deciding,  question  as  to  enjoining  annoyaoces 
affecting  comforts  of  life;  Morey  v.  Black,  21  Montg.  Co.  L.  Rep.  107,  enjoining 
operation,  during  night,  of  bowling  alley  in  residential  district;  Tull  v.  Lanning, 
24  Montg.  Co.  L.  Rep.  109,  holding  that  injunction  will  not  be  issued  when  it 
will  inflict  greater  injury  than  it  will  prevent;  Good  v.  Queens  Run  Fire  Brick 
Co.  224  Pa.  503,  73  Atl.  906,  on  denial  of  injunction  and  leaving  injured  party  to 
his  remedy  at  law  where  injury  inflicted  will  be  greated  than  that  prevented. 

Distinguisfaed  in  Sullivan  v.  Jones  &  L.  Steel  Co.  208  Pa.  653,  67  Atl.  1065, 
Reversing  33  Plttsb.  L.  J.  K.  8.  231,  holding  one  living  at  top  of  bluff  entitled  to 
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enjoin  operation  of  funiacei,  located  ftt  foot}  Snlliran  t.  Jonea  A  L.  Steel  Co. 
208  Pa.  553,  86  HRJL  716,  S7  AtL  1066,  enjoining  operation  of  ftirnaew  to  u 
to  cause  ooaitsion  therefrom  of  elouda  of  ore  doat  eauaing  injury  to  neari^ 

property. 

New  trial  for  cxccMlve  dmasM. 

Cited  in  StaufTer  v.  jReading,  208  Pft.  67  AtL.  820,  dating  new  trial  in 
absence  of  abuse  Of  discretion  for  exceasiTe  allowanoe  for  talcing  property;  Car- 
penter T.  lAneaster,  22  Lane.  L.  Rer.  3S,  holding  that  court  will  not  ndnee 
verdict  because  excessive  where  there  la  testimony  that  juttiflee  verdict;  Levan  v. 
Dalton,  26  Lane.  L.  Rev.  263,  to  the  point  that  when  trial  judge  believes  that 
verdict  haa  been  arrived  at  by  adoption  of  erronoeua  measure  of  damages,  be 
should  set  it  aside;  Reddig  v.  Eberly,  27  Lane.  L.  Rev.  123,  holding  that  new 
trial  for  insufficiency  of  verdict  will  not  be  granted  where  there  is  nothing  to 
ahow  that  jury  were  improperly  inflneneed  or  wrong  in  their  compilationa  or 
measure  of  damages. 

HvMnre  of  daiagga  for  lajarx  to  remltr. 

Cited  in  Hoenning  v.  School  Dist.  23  Lane  L.  Rev.  202,  holding  that  in 
action  for  damages  for  causing  water  to  run  into  another's  cellar  items  of  dam- 
age must  be  specified;  Funk  v.  Kerbaugh,  24  Lane.  L.  Rev.  292,  holding  that 
measure  of  damages  from  heavy  blasting  is  cost  of  restoring  property  together 
with  compensation  for  loss  of  use,  unless  such  cost  would  exceed  value  of  prop- 
erty; Byrne  v.  Cambria  &  C.  R.  Co.  219  Pa.  220,  68  AtL  672,  holding  testimony 
as  to  amount  of  damage  done  to  mill  property  1^  filling  up  of  dam  with  mud, 
sand,  sediment  and  alluvial  deposits  and  necessity  for  cleaning  raoe  and  injury 
to  mill  inadmissible  because  of  qaeationa  being  in  bulk  without  specifying  itenw 
of  cost  or  damage. 

Distinguished  in  Hunter  v.  Pennsylvania  R.  Co.  45  Pa.  Super.  Ct.  473,  hold- 
ing that  measure  of  damages  where  wood  lot  is  burned  over  by  -railroad  6re  it 
difference  between  value  of  land  immediately  before  and  value  after  fire. 

Explained  in  Rabe  v.  Shoenberger  Coal  Co.  213  Pa.  2S8,  3  LJLA.(NA)  7Ht 
62  Atl.  854,  S  A.  ft  E.  Ann.  Caa.  216,  holding  where  there  ia  pemiancgit  iajuy 
to  real  estate,  extent  of  damage  eauaed  tbenby  ia  meamired  by  raaulti^ 
preciation  in  value  of  tiu  property. 

14  L.  R.  A  333,  FISHER  v.  FAIR,  34  S.  C.  20S,  IS  8.  E.  470. 
Eaaenenta  sppnrtenant  to,  or  In  mo—. 

Cited  in  footnotes  to  Smith  v.  Furbish,  47  L.  R.  A  226,  whidi  holds  lawiiiii  ills 
appurtenant  to,  and  not  in  gross,  created  by  reservation  in  deed;  HitdieD  v. 
IVOlier,  60  L.  R.  A.  040,  which  holds  rights  and  privUegM  in  watera  of  laka 
passed  under  deed  as  appurtenant  to  upland,  attd  not  in  groaa;  Booaton  v. 
Zabn,  65  L.R.A.  700,  which  bolds  that  easement  of  way  cannot  be  imposed  oa 
land  by  one  who  has  not  at  the  time  acquired  title  thereto.  aUhongh  be  under- 
takes to  do  so  as  part  of  the  consideration  of  another  tract  conveyed  to  him. 

Cited  in  notes  (20  L.R.A.  635)  on  exception  and  reservation  of  easemeata;  (S 
L.R.A.<N.S.)  984)  on  way  appurtenant  to  close  separated  by  intervening  laada; 
(10  Eng.  Rul.  Gas.  14)  on  right  to  claim  eaaement,  only  as  acQeaaory  to,  md 
for  benefit  of,  a  tenant. 

14  L.  R.  A.  336,  HALE  v.  BONNER,  82  Tex.  33,  27  Am.  St.  Rep.  850, 17  &  W.  60S. 
D«mocM  for  »«Kt«l  •■Cerlav* 

Cited  in  Western  U.  Teleg.  Co.  r.  Carter,  2  Tex.  Civ.  App.  626,  21  S.  W.  668, 
upholding  right  to  damagea  for  moital  pain  due  to  delay  in  tranamisaion  at 
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telciri^  ordering  ooffin;  Paeifio  Exp.  Co.  t.  Black,  8  Tex.  Cir.  App.  366,  27 
S.  W.  830,  upholding  right  to  damages  against  express  eompany  for  mental  pain 
caused  by  delay  in  dcHrery  of  medicine;  Pullman  Palace  Car  Co.  v.  Trimble,  8 
Tex.  Cir.  App.  3S7,  28  S.  W.  96,  denying  damages  for  mental  anguish  resulting 
from  fright  of  child;  Louisville  4  N.  R.  Co.  t.  Hull.  113  Ky.  569,  S7  L.  B.  A. 
773,  footnote  p.  771,  68  8.  W.  433,  authorising  consideration  of  mental  anguish 
in  assessing  damages  for  breach  of  contract  to  transport  corpse;  Wilson  v.  St. 
Lonis  &  8.  F.  R.  Co.  160  Mo.  App.  058,  142  S.  W,  775,  to  the  point  that  recovery 
of  damages  for  mental  suffering  caused  by  handling  of  corpse,  may  be  bad; 
Western  U.  Telcg.  Co.  v.  RoVetl,  153  Ala,  320,  45  So.  73,  holding  damages  re- 
ctfverable  for  mental  suffering  due  to  failare  to  deliTer  messagB;  Kyles  r.  South- 
ern R.  Co.  147  M.  C  899,  16  LJLA.(KJS.)  407,  61  S.  £.  278,  holding  damages 
recorerable  by  vife  for  mental  anguish  due  to  mutilaticm  of  husband's  body 
which  lay  npmi  nulroad  tmk  for  considerable  time  after  life  extinct  and  was 
repeatedly  mn  over. 

Cited  in  note  (19  L.Rjl.(N.S.)  566)  on  mental  anguish  as  element  of  dam- 
ages in  action  for  breach  of  contract  relative  to  corpse. 

Disapproved  in  Beaulin  v.  Great  Northern  B.  Co.  103  Minn.  53,  19  L.R.A. 
(N.S.)  669,  114  W.  353,  14  A.  &  E.  Ann.  Cas.  462,  holding  damages  for 
mental  anguish  not  recoverable  in  action  for  breach  of  oontraet  to  transport  and 
deliver  dead  body;  LoAg  t.  Chicago,  R.  I.  ft  P.  R.  Co.  15  Olcla.  516,  6  L.R.^ 
(N.S.)  885,  86  Pae.  289,  6  A.  &  E.  Ann,  Cas.  1006,  holding  parents  cannot  re- 
cover damage*  tor  mental  anguish  due  to  mutilation  of  body  of  deceased  child. 
Rlsbta  as  to  demd  body. 

Cited  in  LouisviUe  A  N.  R.  Co.  t.  Wilson,  123  Ga.  68,  51  S.  E.  24,  3  A.  A  E. 
Ann.  Cas.  128,  holding  cause  of  action  set  out  by  declaration  in  action  by  wife 
for  damages  against  carrier  tor  negligenoe  in  oaie  of  body  of  huiband  whieh  it 
aceepted  for  tranaportatioo. 


Cited  in  Paris  v.  Hate,  13  Tex.  Civ.  App.  889,  35  6.  W.  333,  sustaining  ordi- 
nance as  to  sale  of  stock  riuming  at  large,  upon  notice  to  owner ;  Haigfa  v.  ReU, 
41  W.  Va.  24,  SI  L.  R.  A.  132,  28  8.  B.  660,  apholdiag  act  prohibitii^  hogs  from 
nuiBteg  at  large;  Newman  t.  People,  23  Colo.  807,  47  Pae.  278,  raising  without 
deciding  qtMstlfm  as  to  oonstitutionallfy  of  aet  antborisbig  deatmctioB  of  gambling 
deviees;  Oreer  v.  Downey  (Ariz.)  61  L.  R.  A.  410,  footnote  p.  408,  71  Pae.  900, 
holding  statute  authorizing,  without  judidal  prooeedings,  sale  at  auction  of  tres- 
passing animals  after  specified  notice,  void;  Clapp  v.  Houg,  12  N.  D.  608,  65 
L.RA.  761,  102  Am.  St.  Sep.  589,  08  N.  W.  710,  1  A.  A  E.  Ann.  Cas.  110,  hold- 
ing statute  providing  for  appointment  of  special  administrator  of  property  of 
person  believed  to  be  dead,  invalid, 

Cited  in  footnote  to  Bimnson  v.  Gee,  24  L.  R.  A.  865,  wbkii  holds  aet  authoris- 
ing taking  of  gravel  fnnn  private  lands  without  notice  for  h^hway  repairs,  valid. 

Cited  in  note  (90  Am.  St.  Rep.  217)  on  summary  proceedings  to  impound  and 
sell  animals. 

14  L.  R.  A.  842,  BENNETT  v.  VAN  RIPER,  47  N.  J.  Eq.  668,  24  Am.  SL  Rep. 

416,  22  AU.  1055. 
Wlio  Mre  relatlTca. 

Cited  in  Tepper  v.  Supreme  Council,  R.  A.  61  N.  J.  Eq.  640,  88  Am.  St.  Rep. 
449,  47  Ail.  460,  Reversing  SO  N.  J.  Eq.  334,  45  Atl.  Ill,  holding  stepchiUren 
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Validity  of  mete  wftliin  polise  ^wer. 
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relatives  entitled  to  t«ke  under  certificat«  of  benefit  society;  "Faxon  t.  Ormnd 
Lodge  B.  L.  F.  87  III.  App.  268,  holding  stepmother  may  be  named  aa  benefleiaty 
in  ccrtiScate;  Mattiaon  v.  Sovereign  Camp  W.  W.  26  Tex.  Cir.  App.  216,  60 
S.  W,  897,  holding  wife  "relative"  within  meaning  of  benefit  certificate;  Wolf* 
stern  v.  Pennsy^Wania  R.  Voluntary  Relief  Dept.  76  N.  J.  Eq.  81,  74  Atl.  533, 
to  the  point  that  words  "related  to"  in  ben^t  sociefy  I^-Uwb,  refer  to  reUtion 
by  affinity  m  well  as  by  blood;  Tolson  National  Providtfit  Union,  60  Misc. 
463,  116  N.  Y.  Supp.  834,  holding  word  "relatives,"  as  used  in  by-laws  of  mutual 
benefit  association,  broad  enough  to  cover  persons  eonnccted  by  affinity. 

Cited  in  footnotes  to  Simcoke  v.  Grand  Lodge,  A.  O.  U.  W.  IS  L.  R.  A.  114, 
which  holds  stepfather  may  be  beneficiary;  Hurd  v.  Doty,  21  L.  R.  A.  746,  wbicb 
denies  right  of  trustee  receiving  proceeds  of  insurance  poli^  to  refuse  payment  to 
beneficiaries  as  having  no  insurable  interest;  Manh&U  v.  Ifaoon  Sash,  Door  & 
Lumber  Co.  41  L.  R.  A.  211,  which  denies  child's  riglit  <rf  action  for  lioBieide  of 
its  stepfather;  Smith  v.  Supreme  Tent  E.  of  M.  69  LJLA.  174,  which  holds 
niece  of  former  wife  not  relative  of  child  by  subsequent  wife  witluB  meaning  of 
statute  relating  to  benefit  certificates. 

Cited  in  note  (52  Am.  St.  Rep.  561,  560)  on  relation  of  boieficiary  <rf  mutual 
or  membership  life  or  accident  insumnee. 

14  L.  R.  A.  344,  S0MER8  v.  METROPOLITAN  ELEV.  B.  CO.  12»  N.  T.  576. 
29  N.  E.  802. 

Damacea  tor  l»J«riea  te  »ropertr  —  Afe«tter*a  cwwHent  la  Mreet. 

Cited  in  Chicago  G.  W.  R.  Co.  v.  First  M.  E.  Chnreh,  SO  L.  R.  A.  492,  42 
C.  C.  A.  184,  102  Fed.  91,  holding  interference  with  ehureb  services  by  smoke  and 
noise  constitutes  takit^  of  property;  Re  Grade  Crossing,  154  N.  Y.  S67,  40  N.  E. 
127,  holding  change  of  street  grade,  cutting  off  ligbt  and  air,  subject  of  award 
under  grade  crossing  act;  Torge  t.  Salamanca,  176  N.  Y.  331,  68  N.  E.  926. 
sustaining  ri^t  of  abutter,  whose  property  is  injured  by  change  of  railroad 
grade  crossing,  to  proceed  against  village  for  damages  under  village  law;  Haddw 
V.  Metropolitan  Elev.  R.  Co.  75  Hun,  66,  £«  N.  Y.  Supp.  996;  Bookman  t.  Nnr 
York  Elev.  R.  Co.  137  N.  Y.  806,  88  N.  E.  883i  Launu  v.  MetropoliUn  Elev. 
R.  Co.  60  Hun,  104,  23  N.  Y.  Supp.  515, — holding  refusal  to  find  easements  appur 
tenant  to  land  taken  for  railroad,  apart  from  damages  to  land,  have  only  nominal 
value,  error ;  McCrane  v.  New  York  Elev.  R.  Co.  67  App.  Div.  39,  73  K.  Y.  Supp. 
498,  denying  injunction  restraining  operation  of  elevated  road  in  absence  of  sub- 
stantial damages ;  Smith  v.  New  York  Elev.  R.  Co.  44  N.  Y.  S.  R.  877,  18  M.  Y. 
Supp.  132,  holding  injuries  from  running  of  trains  properly  oonaidered  in  asaer- 
taining  cotnpOiBatiDn;  Less  v.  Bntte,  28  Mmt.  82,  Ql  L.  R.  A.  60S,  98  Am.  SU 
Rep.  646,  72  Fac  14X>,  holding  tity  liable  for  Injury  to  proper^  by  improvement 
of  street;  Bramlett  v.  Gremville.  88  8.  G.  116.  70  8.  E.  450,  holding  that  under 
charter  abutter  is  not  entitled  to  damages  because  sidewalk  was  lowered  where 
benefits  accruing  therefrom  overcome  injury;  Donahue  v.  Keystone  Gas  Co.  181 
N.  Y.  319,  70  L.RJ^.  764,  106  Am.  St.  Rep.  649,  78  N.  E.  1108,  holding  abutting 
owner  has  such  property  in  trees  in  street,  but  not  on  bis  land  that  he  can  main- 
tain  action  for  killing  of  them  by  gas  escaping  from  pipes;  Rourke  v.  Holmes 
Street  R.  Co.  221  Mo.  61,  133  Am.  St.  Rep.  468,  119  S.  W.  1094,  holding  owner  of 
property  abutting  on  street  whose  easement  of  light,  air  and  access  to  and  from 
his  property  is  interfered  with  or  taken  by  elevated  street  railway  is  entitled 
to  damajreB:  Re  Board  of  Rapid  Transit  R.  Comrs.  197  N.  Y.  103,  36  L.R.A. 
{N.  S.)  657.  90  K.  E.  456.  18  Ann.  Cas.  366,  modifying  128  App.  Div.  114,  112  N. 
Y.  Supp.  619,  holding  real  ground  upon  which  abutter  is  entitled  to  damagea  for 
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phytical  impairment  of  his  property  by  subway  i«  that  lie  owns  land  abntting  on 
Btreet,  not  that  he  owhb  fee  of  atreet. 

Cited  in  footnotes  to  Memplus  ft  C.  R.  Co.  vJ  Birmingham,  S.  ft  T.  River  R.  Ca 
18  L.  R.  A.  160,  whieh  bolda  eompenaatifw  required  from  railroad  crosBing  other 
railroad;  Aldrieb  t.  Metropolitan  West  Side  Elev.  R.  Co.  67  L.  R.  A.  237,  which 
denies  right  to  recover  for  injury  to  apartmrat  house  from  elevated  road  oroasing 
hi^way  19  feet  away;  (64  L.  B.  A.  850)  holding  abutter  entitled  to  damages 
for  erection  of  track  on  pillars  from  15  to  2S  feet  above  surface  of  street. 

Cited  in  notes  (14  L.R.A.  383)  on  injury  to  abutter's  easements  by  railroad 
in  street;  (36  L.R.A.(N.S.)  677)  on  abutter's  right  to  compensation  for  rail- 
roads  in  streets;  (31  Am.  St.  Rep.  733)  on  occupation  of  eiiy  streets  by  rail- 
roads; (106  Am.  St.  Rep.  847)  on  what  are  additional  servitudes  In  highways. 

Distinguished  in  Mattlage  r.  New  York  Elev.  R.  Go.  14  Hisc  2D4,  3S  M.  Y. 
Supp.  704,  h<rfding  incumbent  upon  railroad  to  show  owner  of  fee  in  street  not 
damaged  by  erection  of  road,  to  defeat  injunction ;  Betjeman  v.  Kew  York  Elev. 
R.  Co.  1  Misc.  141,  84  N.  Y.  S.  R.  723,  20  N.  Y.  Supp.  628,  and  Gerber  v.  Metro- 
politan Elev.  R.  Co.  3  Misc.  430,  23  N.  Y.  Supp.  166,  holding  refusal  to  find 
easements  of  light  and  air  taken  by  railroad  have  only  nominal  value  aside  from 
land,  no  error;  Adler  v.  Metropolitan  Elev.  R.  Co.  138  N.  Y.  178,  83  N.  E.  036, 
holding  refusal  of  court  to  find  evidentiary  facts  aa  to  damages  for  operation  of 
elevated  road,  no  error;  Rasch  Nassau  Electric  R.  Co.  108  N.  Y.  388.  36  L.R.A. 
(NJ3.)  646,  91  N.  E.  785,  hoMing  abntting  owner,  also  owner  of  fee  in  street, 
entitled  to  damages  on  account  of  noise  and  vibration  resulting  from  operation 
of  trolley  cars  on  his  property  in  the  street. 
—  DanaVM  for  land  mot  t«lcea. 

Cited  in  Rome,  W.  ft  0.  R.  Co.  v.  Gleason.  42  App.  Div.  638,  69  N.  Y.  Supp. 
647,  and  South  Buffalo  R.  Ca  t.  Kirkover,  176  N.  Y.  806,  68  N.  E.  366,  Afllnn- 
ing  66  App.  Div.  61,  83  K.  Y.  Supp.  613,  holding  consequential  damages  to  land 
not  taken  should  be  awarded,  as  lor  land  condemned  for  railroad;  Jie  Grade 
Crossing,  6  App.  Div.  335,  40  N.  Y.  Supp.  S20,  and  Re  Grade  Crossing,  59  App. 
Div.  S02,  69  N.  Y.  Supp.  162,  holding  commissioners  may  award  damages  for 
injury  to  parcel  remaining;  Cunard  v.  Manhattan  R.  Go.  1  Misc.  153,  48  N.  Y. 
S.  R.  756,  20  N.  Y.  Supp.  724,  holding  refusal  to  limit  award  to  mere  value  of 
casement  taken,  excluding  remaining  property,  no  error;  Ra  New  York  Elev.  R. 
Co.  76  Hnn,  887, 28  N.  Y.  Supp.  110,  hdMing  no  past  benefit  allowable  in  assessfi^ 
damages  for  property  condemned ;  B«  Tathill,  36  App.  Sir.  607,  55  N.  Y.  Supp. 
067,  holding  state  may  e»ret»e  power  of  taxation  to  reclum  land  on  ground  of 
public  utility;  Re  Board  of  Public  Improvement,  99  App.  Div.  680,  91  N.  Y. 
Supp.  161,  holding  term  "consequential  damages"  does  not  necessarily  and 
only  refer  to  use  of  property  taken  in  its  effect  upon  the  residue;  Louisville  ft 
N.  Terminal  Co.  v.  Lellyett,  114  Tenn.  397,  1  L.R.A.(N.S.)  86,  85  S.  W.  881. 
holding  legislative  authority  to  take  private  property  for  station  houses,  round- 
houses, coal  chutes  and  other  necessary  conveniences,  does  not  carry  with  it  au- 
thority to  injure  property  not  so  taken  in  locating  such  works;  Re  New  York, 
193  N.  Y.  124,  85  N.  £.  1064,  holding  railroad  company  surrendering  to  lessor  its 
leases  of  bulkhead  and  wharf  and  adjacent  property,  reserving  claim  for  injury 
to  its  property  or  fixtures  other  than  bulkhead,  entitled  to  damages  for  injury 
to  such  property  or  fixtures,  when  city  took  bulkhead  for  water  front  improve- 
ments. 

 Beneflta  mm  ■ffec'tlnsr  rlcht  to  dmniBiceH. 

Followed  in  Bookman  v.  New  York  Elev.  R.  Co.  147  N.  Y.  301,  49  Am.  St.  Rep. 
M4,  41  N.  E.  706,  holding  increase  in  value  of  property  caused  by  construction  of 
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elevated  road  in  animprored  district  ban  damagn  for  erection;  Nette  t.  Ifev 
York  Elev.  R.  Co.  1  Misc.  342,  48  N.  Y.  8.  IL  724,  20  N.  Y.  Supp.  827;  Odell  t. 
New  York  Elev.  R.  Co.  130  K.  Y.  401,  20  N.  E.  998;  Malcolm  t.  New  York  Elev. 
R.  Co.  147  N.  Y.  312,  41  N.  E.  700.—  holding  rahual  of  oourt  to  find  iner«aie  of 
value  sinee  building  of  elevated  road  according  to  nndtspatcd  evidoMe,  error. 

ated  in  Cookman  v.  New  York  Elev.  B.  Co.  S9  N.  Y.  a  R.  600;  Mattlage  v. 
New  York  Elev.  R.  Co.  1  Misc.  341,  48  N.  Y.  a  R.  S84,  SO  N.  T.  Snpp.  624; 
Sperb  V.  Metropolitan  Elev.  R.  Co.  137  K.  Y.  698,  33  N.  E.  319;  Sntro  v.  Man- 
hattan B.  Co.  137  N.  Y.  593,  33  N.  E.  334, —  holding  award  of  damages  to  abutter, 
when  erection  of  elevated  line  increases  valoee,  error;  Bmsh  v.  Manhattan  B.  Co. 
44  N.  Y.  8.  R.  114,  17  N.  Y.  Sapp.  540;  Rich  v.  Manhattan  R.  Co.  46  N.  Y.  a  R. 
674,  19  N.  Y.  Snpp.  543;  Hoffman  v.  Manhattan  Elev.  R.  Co.  I  Misc.  199,  48 
N.  Y.  a  R.  713,  20  N.  Y.  Supp.  62S, —  denying  injunctive  relief  in  absence  of 
finding  that  greater  increaae  in  rental  value  was  prevented  1^  road ;  Harsh  v.  King^ 
County  Elev.  R.  Go.  29  C.  C.  A.  6S7,  S7  U.  B.  App.  724,  8«  Fed.  191.  holding 
owner  failing  to  show  operation  of  road  caused  decrease  fn  rental  valne,  bant 
injanotion;  Stewart  v.  Ohio  River  R.  Co.  38  W.  Va.  461,  18  a  E.  604,  and 
Sillcodcs  V.  Manhattan  R.  Co.  10  Misc.  261,  31  N.  Y.  Sapp.  428,  holding  abutter 
must  show  diminution  in  rental  value,  for  damages  against  elevated  road;  Baunun 
V.  Roes,  167  U.  6.  678,  42  L.  ed.  284,  17  Sup.  Ct.  Rep.  966,  holding  beneftte 
created  hy  establishment  of  highway  should  be  considered  In  making  estimate  ef 
damages;  Htiggins  v.  Manhattan  R  Go.  1  Miic.  Ill,  48  N.  Y.  &  R.  680,  20  N.  Y. 
Snpp.  648,  holding  fautnietion  that  abutters  entitled  to  damagaa  for  road's  {nter^ 
ference  with  easement,  regardless  of  benefit,  error;  Fahnestodc  v.  Peoria,  171 
111.  467,  49  N.  E.  496,  defining  "special  benefit,"  used  in  oity  and  village  act,  as 
increase  in  valne  occasioned  by  improvement;  Ottan  v.  Manhattan  R.  Co.  2 
Div.  402,  37  N.  Y.  Supp.  982  (dissenting  opinion),  majority  holdii^  present 
value  of  premises  affected  by  elevated  road  to  be  considered,  irrespective  of  prior 
eonditioos;  Skally  v.  Mew  York  Blev.  R.  Co.  7  Miae.  92,  27  N.  Y.  Supp.  S04, 
holding  refusal  to  find  ^weial  bowfit  naulting  from  road  should  be  aet  off 
against  damages,  no  error,  benefit  lacking;  Struthers  v.  New  Toric  £lev.  R.  Co. 
5  msc  244,  25  N.  Y.  Supp.  81,  sustaining  finding  ol  diminution  In  heneflte  after 
construction  of  elevated  road;  Re  Brooklyn  Elev.  R  Co.  87  Hun,  105.  33  N.  Y. 
Snpp.  974,  denying  right  to  set  off  against  lote  increased  in  value,  depreeiafaum 
of  one,  caused  by  construction  of  road;  Maclean  v.  Westchester  fflecte-ie  R.  Go. 
25  Misc.  384,  55  N.  Y.  Supp.  656,  granting  injunction  against  erection  of  elec- 
tric line  without  proof  of  probable  benefita  offsetting  injury ;  Etias  v.  Manhattsn 
R.  Co.  86  Hun,  384,  32  N.  Y.  Supp.  1063,  holding  greater  increaae  in  valne  ol 
neighboring  property  insuffieioit  to  sustain  lUlowanoe  of  damages  lor  etmstmrtioa 
of  elevated  road;  R«  New  York.  W.  &  B.  R.  Go.  73  Misc.  223,  ISO  N.  T.  Supp. 
1005,  holding  that  in  condemnation  of  land  by  railroad  benefits  to  land  may  be 
off-set  against  consequential  damages  to  that  part  of  land  not  taken;  Manhattan 
R  Co.  v.  Stuyvesant,  126  App.  Div.  850,  111  N.  Y.  Supp.  222,  holding  wbm 
easemente  of  light,  air  and  access  are  condemned  for  purpose  of  Btairway  to 
elevated  railway  station  ben^te  to  tiie  realty  may  be  eonaidered  in  msking 
award;  Re  New  York,  64  Mlso.  £69.  118  N.  Y.  Snpp.  680,  on  allowance  for  fnU 
value  of  land  actually  taken  without  deduction  for  benefito;  Lehigh  Valley  R. 
Co.  V.  State,  66  Kfisc.  434,  123  N.  Y.  Sapp.  378.  on  offsetting  beneftte  against 
damages  to  balance  of  property. 

Cited  in  note  (9  L.R~&.(N.S.)  812,  848)  on  right  to  set  off  heneflte  against 
damages  on  mndemnation. 

Distinguished  in  Becker  v.  Uetn^litan  Elev.  R  Co.  131  N.  T.  510,  30  N.  R 
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499,  upholding  abutter's  right  to  damagee  for  oonBtruction  of  elevated  road  in 
locality  built  up  independent  of  road;  Storek  t.  Metropolitan  Elev.  R.  Co.  131  . 
X.  Y.  520,  80  K.  E.  497,  aflbming  right  to  damages  for  constniction  of  road, 
decreasing  rental  Talms  and  causing  Influx  of  undesirable  tenants;  Bobats  T. 
New  York  Eler.  K.  Co.  156  N.  T.  37, 49  N.  E.  262.  holding  construction  of  nriiebm, 
tanic,  and  coal  platform,  diminiahlng  rental  values  and  drawing  inferior  class 
of  tenants,  gives  abutter  right  to  damages;  Lewiston  A  T.  F.  K.  Co.  r.  Ayer,  £7 
App.  Dir.  576,  SO  N.  Y.  Supp.  502,  denying  right  to  ride  or  transport  property  <»i 
railroad,  beneflt  to  be  set  off  against  injury  for  land  condoned;  Mantorville  R. 
t  Transfer  Co.  v.  Slingerland,  101  Minn.  498,  11  L.R.A.(M.S.)  783,  118  Am.  St 
Rep.  647,  112  N.  W.  1033,  holding  mere  increase  of  transportation  facilities  and 
prospective  feasibility  of  connecting  industrial  vorka  upon  tract  witit  railroad 
are  not  ordinnify  sufficient  to  constitute  special  benefits  at  least  where  land 
owner  cannot  by  law  compel  railroad  company  to  furnish  him  with  particular 
facilities;  Re  New  Yorlc.  190  N.  Y.  356,  16  L.B.A.(N.S.)  338,  83  N.  E.  299,  13  A. 
&  E.  Ann.  Cas.  698,  modifying  120  App.  Div.  854,  105  N.  Y.  Supp.  760,  holding 
provisions  of  city  charter  authorizing  benefits  to  be  set  off  against  award  for 
land  taken  for  improvement  of  water  front  unconstitutional. 
^HoMwre  of  dra«acea> 

Followed  in  Buck  v.  Metropolitan  R.  Co.  73  Hun,  252,  25  N.  Y.  Supp.  1048, 
holding  refusal  to  charge  difference  between  advant^^  and  disadvantage  as 
meanure  of  damage  for  construction  of  road,  error. 

Cited  in  Pedesport  Connecting  R.  Co.  v.  West,  79  N.  Y.  S.  R,  648.  45  N.  Y. 
Supp.  644,  holding  market  value  of  land  taken  and  depreciation  of  remainder, 
measure  of  damages  for  land  condemned;  Lewis  v.  New  York  A  H.  R.  Co.  162 
N.  Y.  228,  56  N.  E.  640,  holding  abutter  may  recover  difference  between  effect  of 
old  viaduct  and  new  steel  bridge,  deducting  benefits  for  increased  ^lace;  Bischoff 
T.  New  York  Elev.  R.  Co.  138  N.  Y.  263,  33  TS.  E.  1073.  holding  balance  of  injury 
over  benefit  measnre  of  damages  for  cutting  off  light  and  air  by  erection  of  de- 
vated  road;  Metropolitan  West  Side  Elev.  R.  Co.  t.  White,  166  111.  381,  46  N.  E. 
978,  and  Metropolitan  West  Side  Elev.  R.  Co.  T.  Stickney,  160  HI.  382,  26  L.  R.  A. 
778,  37  N.  E.  1098,  holding  difference  in  value  of  land  before  construction  of 
railroad  and  afterwarde,  measure  of  damages  for  land  not  taken;  Moore  v.  Kew 
York  Elev.  R.  Co.  4  Misc.  135,  23  N.  Y.  Supp.  863,  holding  abntter  entitled  to 
nominal  damages,  evidence  failing  to  show  excess  of  injury  over  benefit ;  Struthers 
v.  New  York  Elev.  R.  Co.  5  Misc.  240,  25  N.  Y.  Supp.  81,  and  Pratt  t.  New  York 
C.  ft  H.  R.  R.  Co.  90  Htm,  87,  36  K.  Y.  Supp.  657,  holding  veAw  of  abutter^ 
easement  in  sfareet,  measnre  tit  damage  for  eondueting  railroad  through  open 
excavation;  Cook  v  New  York  Eler.  R.  Oo.  144  N.  Y.  118,  39  N.  B.  2,  and  Sixth 
Ave.  R.  Co.  V.  Metropolitan  Elev.  R  Oo.  138  N.  Y.  561,  34  N.  E.  400,  denying 
that  adoption  of  correct  rule  for  measure  of  damages  requires  reversal  for  refusal 
to  find  value  of  easement  nominal,  aside  from  land;  Blair  v.  Charleston,  4S 
W,  Va.  73,  35  I..  R.  A.  868,  64  Am.  St.  Rep.  837,  26  S.  E.  341,  holding  evidence 
admissible  as  to  value  before  and  after  change  in  grade;  Pecksport  Connecting 
R.  Co.  v.  West,  79  N.  Y.  S.  R.  647,  46  N.  Y.  Supp.  644,  holding  risk  of  injury  to 
cattle  should  be  considered  in  estimnting  damages  for  obstruction  of  railroad; 
Root  V.  Butte,  A.  &  P.  R.  Co.  20  Mont.  358,  51  Pac.  155,  h<^ding  owner  entitled  to 
special  damages  for  injury  to  property  by  smoke,  in  excess  of  injury  to  com> 
munity;  Syracuse  v.  Staoey,  45  App.  Div.  254,  61  N.  Y,  Supp.  165,  holdii^ 
riparian  owners  not  entitled  to  damages  for  appropriation  of  lake  to  supply  city; 
Rosenheimer  v.  Standard  Gaslight  Co.  36  App.  Div.  10,  56  N.  Y.  Supp.  192,  holding 
diminution  in  rental  value  measure  of  damages  for  nuisance  injuring  property 
in  poBBOBsion  of  tenant;  Blackwell,  E.  &  S.  W.  R.  Co.  v.  Gist,  18  Okla.  624  90 
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Pac.  889,  holding  wheUwr  fee  of  street  is  in  public  or  in  abattiag  owoer  mtMrnan 
of  damages  for  taking  street  for  pablie  purpose  iB  injury  to  abutting  owner  aa 
evidenced  by  depreciation  in  reasonable  salable  nine  of  his  property;  Fettle 
ex  rel.  Xew  York  v.  Lyon,  114  App.  Div.  686, 100  K.  Y.  Supp.  62,  holding  mmman 
of  damages  in  proceeding  to  eondemn  land  for  bridge  pnrpoaea  is  nine  (tf  lud 
actually  taken,  and  consequential  dam^es  to  b^moee  arising  froB  bbb  to  nAkh 
land  taken  is  to  be  put;  Eutaw  t.  Botniefc.  ISO  AS^  434,  43  So.  739,  holding  ques- 
tion as  to  market  valne  of  abutting  properly  inunediately  after  grading  for 
which  damages  claimed  admissible. 

U  L.  R  A.  352,  JAFFEE  t.  JACOBSON,  1  C.  C.  A.  11,  4  U.  8.  App.  4.  48  Fed.  21. 
SpMlflc  p«rfonB«KC«  of  c«stn»e4. 

Cited  in  MeKinnm  r.  McKinnon,  6  C.  C.  A.  533,  56  Fed.  412,  ludding  oiforee- 
ment  of  partnership  agreement  of  unde  to  leave  property  to  nephew  at  death, 
does  not  violate  statute  of  wills;  Svanbui^  v.  Fosaeen,  75  Minn.  361,  43  L.  R.  A. 
431,  74  Am.  St.  Bep.  400,  78  N.  W.  4,  holdiiv  performaaoe  of  aHTioes  entitles 
vendee  to  specific  performanee  of  oral  contraci  to  tmatf. 
—  To  par  Kftcr  deaitk. 

Cited  in  Kofka  v.  Rosicky,  41  Neb.  350,  25  L.  R.  A.  214.  43  Am.  St.  Bep.  685, 
59  "S.  W.  788,  holding  equity  will  enforce  agreemoit  of  unde  to  leave  property  to 
niece  leaviDg  home  and  taking  his  name;  INims  t.  Smith,  21  Mont.  2^,  00  Am. 
St.  Rep.  653,  S3  Pac.  742,  enforcing  against  estate,  promise  of  decedent  to  leave 
portion  of  property  in  payment  fm  setrlees;  Healey  v.  SimpscHi,  113  Mo.  346. 
20  S.  W.  881,  holding  equity  will  enforce  as  contract  of  adoption,  instnunent 
inoperative  as  deed;  Owens  t.  McNally,  113  Cal.  440,  33  L.  R.  A.  372,  46  Pae.  710. 
holding  that  equity  will  not  enforce  vague  contract  of  uncle  to  leave  property  to 
niece;  McCabe  v.  Healy,  138  Cal.  86,  70  Pae.  1006,  impressing  intestote's  proper^ 
with  trust  in  favor  of  nephew  to  whom  former  had  agreed  to  give  property  at 
death;  Wilson  v.  Heath,  23  Misc.  718,  63  H.  T.  Supp.  166,  denying  specifle  per- 
formance for  failnre  to  establish  proof  <^  agreement  to  provide  in  will;  Hood  v. 
MeOehee,  ISO  Fed.  208,  holding  that  ineffective  adoption  may  amount  to  con- 
tract in  behalf  of  child,  where  definite  promise  to  ledve  property  to  diild  is  shown 
and  full  performance  on  part  of  child  is  made;  Flood  v.  Templeton.  148  Ckl. 
379,  83  Pae.  148,  holding  specific  performance  of  contract  to  devise  realty  net 
decreed  where  right  to  relief  based  upon  forbearance  in  matter  ol  money  de- 
mand; Stames  v.  Hatcher,  121  Tenn.  340,  117  S.  W.  210,  hoMi^  where  person 
agrees  to  adopt  children  and  leave  them  his  pn^terty  and  takes  them  Into  his 
custody  and  rears  th«m,  but  does  not  adi^  them,  agrement  to  leave  them  his 
property  is  specifically  enforced  after  hie  death. 

Cited  in  footnotes  to  Brysm  v.  Mc^iane,  49  U  R.  A.  627,  which  holds  spe- 
cifically enforceable  executed  oral  contract  to  give  entire  property  for  support 
during  life,  and  burial  after  death;  Clancy  v.  Flnsky,  62  L.  R.  A.  277,  which 
authorizes  epedfic  performance  of  executed  oral  contract  to  convey  land  to  son 
for  taking  care  of  father  for  life,  though  faUier  left  son  before  death. 

Cited  in  note  (0  LJLA.(N.S.)  158)  on  specific  performance  of  contract  to 
compensate  services  to  continue  daring  promisor's  lifetime,  as  affected  1^ 
brevity  of  period  elapsing  before  his  death. 

14  L.  R.  A.  356.  WAIT  v.  NASHUA  ARMORY  A880.  66  N.  H.  581.  49  Am.  St 

Rep.  630,  23  Atl.  77. 
Powevo  of  corpanttc  oflcera. 


Cited  in  Holland  v.  Laconia  Bldg.  ft  L.  Asso.  68  K.  H.  481,  41  AtL  178,  holding 
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action  not  maintainable  upon  unauthorized  promiee  of  eorporate  officers  to  pay 
mortgage  deficient:  Dallas  Ice  Faetory  &  CtUd  Stonge  Co.  v.  Crawford,  18  Tex. 
Cir.  App.  ISO,  44  S.  W.  876,  holding  general  manager  of  corporation  has  power 
to  employ  coansel;  Mathias  v.  White  Sulphur  Springs  Asbo.  19  Mont  363,  48  Pac 
624,  holding  president  of  corporation  organized  to  acquire  land  and  erect  build- 
ings no  implied  power  to  contract  with  architect;  Cit;  Electric  Street  R.  Co.  y. 
First  Nat  Exch.  Bank,  62  Ark.  37,  31  L.  R.  A.  636,  footnote  p.  535.  64  Am.  St 
Rep.  282,  34  S.  W.  89,  denying  inherent  power  of  oorporate  president  and  seere- 
taty  to  execute  n^>ottable  paper;  Ferguson  v.  Venice  Transp.  Co.  79  Mo.  App. 
359,  holding  corporate  president  Mrtthout  authority  m  virtuta  ojflctt  to  assign 
aaset  in  payment  of  debt;  Murphy  t.  W.  H.  A  T.  W.  Cane,  80  N.  J.  L.  165.  76 
Atl.  323,  holding  that  president  of  building  company  has  no  implied  power  to 
award  subcontracts  on  construction  vroA  for  which  his  company  has  main 
contract;  Harding  v.  Oregon-Idaho  Co.  57  Or.  41,  110  Pac.  412,  holding  that  office 
of  president  of  corporation  does  not  confer  authority  to  bind  corporation  or 
control  its  property;  Kline  Bros,  ft  Co.  v.  Royal  Ins.  Co.  192  Fed.  S86,  holding 
that  president  of  corporation  has  no  authority  as  such  to  make  contract  for 
insurance  in  its  behalf,  in  absenos  of  ■oms  iBcidental  powers  express  or  im- 
plied; Elkhart  Hydraulic  Co.  v.  Turner,  170  Ind.  460,  84  N.  E.  812,  holding  au- 
,  tbority  of  president  of  priTate  oerporation  to  exeente  promissory  noto  in  ito 
name  when  specifically  denied  cannot  be  inferred  from  his  official  station  and 
doing  of  the  act;  Model  Clothing  Bouse  t.  Hirsch,  42  Ind.  App.  273,  85  N.  E. 
719,  holding  president  having  power,  to  hire  ttnployees  to  conduct  corporatiim's 
business  has  power  to  increase  their  salaries  to  retain  them  in  ito  employ;  West* 
minster  Nat.  Bank  t.  New  Ei^^and  Electrieal  Works,  73  N.  H.  481,  3  UILA. 
{N.S.)  558,  111  Am.  St  Rep.  687,  ^  971,  holding  there  is  no  presumption. 
ot  law  tliat  official  relation  to  bank  (rf  its  vice-president  and  director  furnishes 
or  proves  bia  authority  to  bind  bank  by  an  admission;  Kidd  v.  New  Hampshire 
Traction  Co.  74  N.  H.  1G8,  66  AtL  127,  holding  by:lawB  of  oorporation  ri^d- 
iog  esercise  of  power  to  make  contracts  by  directors  in  accordance  with  law  aa 
to  powers  of  directors;  Campbell  v.  Pittsbui^  Bridge  Co.  23  Pa.  Super.  Ct  141, 
holding  president  of  eorporatint  has  power  to  empli^  counsel  to  defend  suit 
againat  it 

*  Cited  in  footnotes  to  CUIms'  Nat.  Bank  v<  Berry,  84  L.  R.  A.  719,  which 
upbtrfds  bank  president's  power  to  employ  counsel ;  Cheever  v.  Pittsburg,  C.  A 
L.  B.  R.  Co.  34  L.  R.  A.  09,  which  holds  one  taking  note  for  his  own  debt  from 
corporate  president  executing  sane  a  bona  fide  holder;  Grow  t.  Coekrill,  86 
L.  R.  A.  89,  which  holds  bank  receiver  not  liable  for  president's  loan  of  de- 
positor's money;  Wells,  F.  &  Co.  v.  Enright,  49  L.  R.  A.  647,  which  holds  bank 
bound  by  agreement  executed  by  president  and  general  mana^r  with  vice  presi- 
dent's approval;  Franklin  Sav.  Bank  v.  Cochrane,  61  L.  R.  A.  760,  which  holds 
corporation  bound  by  treasurer's  agreement  to  pay  mortgage  on  property  trans- 
lerred  to  corporation. 
jUmlaaioa  ot  haraalMs  evMeaee. 

Cited  in  State  v.  Saldell,  70  N.  H.  176,  85  Am.  St  Rep.  504,  46  Atl.  108S, 
refusing  to  dieturb  verdiet  for  erroneous  admission  cif  newspaper  item  uncon- 
nected with  dispute)  Marsh  t.  Concord  Mut  F.  Ins.  Co.  71  H.  256,  51  Atl. 
898,  denying  incompetent  evidence,  admitted  without  prejudicial  effpct,  sufficient 
to  set  aside  verdict;  Mechanicks  Nat.  Bank  v,  Comins,  72  N.  H.  22,  101  Am.  St 
Rep.  660,  66  Atl.  191,  holding  admission  of  indorsements  proving  facto  shown  I7 
records,  no  error. 
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H»riiileM>  0rrD>* 

Cited  in  Beckman  v.-  Hampton,  74  N.  H.  49»  65  Atl.  254*  holding  remarla  of 
eounsel  in  doiung  argument,  where  not  prejudicial,  are  not  ground  for  setting 
aside  verdict. 

14  U  R.  A.  361,  ALLEN  t.  WEBER.  80  Wis.  631,  27  Am.  St.  Rep.  61,  50  N.  W. 
514. 

Witter  M  bonndarr  line. 

Cited  in  Brophjr  t.  Richeson,  137  Ind.  121,  36  N.  E.  424,  holding  grant 
etalce  at  low-water  mark"  excludes  bed  of  lake. 

Cited  in  footnote  to  Boaidman  v.  Scott*-  61  L.  R.  A.  18Q,  vhieh  deaiet  gxaat 
bounding  land  by  artifloial  pond,  extends  to  thread  of  stream  forming  same. 

Cited  in  notes  LJRJL  606)  on  effect  of  bounding  grant  on  river  or  tide 
water;  (127  Am.  St.  Rep.  41)  on  relative  righta  of  state  and  riparian  owner  in 
navigable  waters;  (21  £ng.  Rul.  Cas.  605)  on  presumption  of  ownership  to 
middle  of  stream;  (23  Eng.  Rat  Cas.  189)  on  ownership  of  riparian  owner  to 
thread  of  stream. 

Deelarlas  stoeam  MaTlB«%le  %r  »t»t«t«* 

Cited  in  Miller  t.  State,  —  Tens.  — ,  36  LJLA.<K£.)  410,  137  &  W.  760, 
holding  that  legislature  eannot  declare  stream  navigable  which  is  not  so  in 
faot  without  maldng  compensation  to  riparian  owner. 

14  L.  R.  A.  364,  COLLINS  t.  VOORHEES,  47  K.  J.  Eq.  565,  22  AU.  1064. 
Wbat  «omtlt«tc*  Talld  ntnMase. 

Cited  in  Re  Wallace,  49  L.  J.  Eq.  635,  25  Atl.  260,  holding  oooasional  cohabita- 
tion does  not  establish  marriage;  Barker  v.  Valentine,  126  Midi.  330,  61  L.  R.  A. 
787,  footnote  p.  787,  84  Am.  St  Rep.  678,  84  N.  W.  297;  holding  cohabitation 
after  removal  of  impediment  to  marriage  constitutes  lawful  marriage;  Stevens 
V.  Stevens,  66  N.  J.  Eq.  497,  38  Atl.  460,  holding  marriage  presumed  from  long 
cohabitation  and  acknowledgment  of  matrimonial  relation;  Atlantic  City  R.  Co. 
T.  Goodin,  62  N.  J.  L.  400,  45  L.  R.  A.  674,  72  Am.  St  Rep.  652,  42  AU.  333, 
upholding  marriage  etmtraeted  per  verJm  de  proMnU,  without  emmony  or  wit- 
nesses} Clark  T.  Baniejr,  24  Okla.  468,  103  Pae.  508,  to  the  point  that  prcaamp- 
tion  arises  that  valid  marriagis  waa  intended  when  parties  ooutiniie  to  eohabit 
in  good  faith  after  time  when  marriage  ceremony  might  have  been  performed; 
O^eil  T.  Davis,  88  Ark.  200,  113  S.  W.  1027,  holding  marriage  not  proved  by 
<»>ntinuance  of  cohabitation,  illicit  in  the  l>^inning,  after  legal  impediment  to 
marriage  was  removed,  also  citing  annotation  on  this  point;  Stevens  v.  Stevens, 
66  N.  J.  £q.  497,  38  Atl.  460,  on  disposition  of  court  to  hold  in  favor  of  marriage 
where  there  is  issue  which  may  t>e  tiastardized  by  contrary  ruling;  Cliamberlain 
V.  Chamberlain,  68  N.  J.  Eq.  730,  3  LJLA.(K.S.)  247,  111  Am.  St.  Rep.  658,  62 
Atl.  680,  6  A.  &  E.  Ann.  Cas.  483,  affirming  68  N.  J.  Eq.  421.  50  AU.  813.  hold- 
ing marriage  established  where,  after  entrance  into  matrimoniiU  relations,  woman 
procured  divorce  from  lawful  husband,  and,  after  such  divorce,  man  assured 
woman,  in  presence  of  witnesses,  she  was  his  legal  wife;  MeCombs  v.  State,  60 
Ite.  Crim.  Rep.  494,  0  L.R.A.(N.S.)  1030,  123  Am.  St.  Rep.  865,  99  S.  W.  1017. 
14  A.  &  £.  Ann.  Cas.  72,  holding  wliere  man  who  luu  wife  living  marries  woman 
and  after  death  of  first  wife,  while  second  woman  la  aliv^  marries  third  woman 
marriage  to  second  woman  is  nullity  and  marriage  to  third  net  bigamous-. 
Travers  t.  Reinhardt,  205  U.  S.  444,  61  L.  ed.  874,  27  Sop.  Ct.  Rep.  563  (dis- 
senting opinion),  to  what  constitutes  evidenos  of  valid  marriage  in  New 
Jersey. 
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Cited  in  footnotes  to  iI«>McLaiigIilin,  10  L.  R.  A.  which  holds  common-law 
marriage  invalid  under  statute;  Kinu  v.  Thompson,  17  L.  R.  A.  847*  which  holds 
marriage  shown  by  evidencei  Schuchart  T.  Sehuohart,  60  L.  B.  A.  180,  which 
holds  oommon-law  marriage  formed  by  persons  living  together  as  husband  and 
wife  after  removal  of  disability  nnder  belief  that  no  new  marriage  necessary; 
University  of  Michigan  v.  McOuddn,  67  L.  R.  A.  917,  which  holds  lawful  mar- 
riage shown  between  persons  whose  cohabitation  originally  meretricious,  by  oon- 
tinued  cohabitation  after  disability  removed  and  birth  of  children  baptized  as 
legitimate;  Eaton  v.  Eatm,  60  L.  B.  A.  006,  wnieh  holds  marriage  consnnmuted 
by  d^bitatioi  with  intent  to  sustabi  relaticm  of  husband  and  wife  ftfter  tth 
mav$l  of  impediment  existing  when  marriage  first  eonbacted. 

Cited  in  notes  (3  LJt.A.(N.8.)  246)  on  effect  of  removal  of  impediment  to 
marriage  after  cohabitation  began;  (17  Eng.  Rul.  Cas.  171)  on  what  constitutes 
a  valid  marriage. 

Distinguished  in  Keavey  v.  Barrett,  62  N.  J.  Eq.  466,  40  Atl.  1073,  holding 
marriage  of  child's  father  and  mother  previous  to  child's  birth  is,  after  death  of 
both  parties,  presumed  in  favor  of  legitimacy  of  cliild. 

14  L.  R.  A.  370,  SELDEN  v.  JACKSONVILLE,  28  Fla.  658.  29  Am.  St  Rep.  278, 
10  So.  467. 

Injury  to  al»«tt«r*B  eaaeueat  tm  etrMt. 

Cated  in  Brand  v.  Multnomah  County,  38  Or.  96,  60  L.  R.  A.  396,  footnote 
p.  389,  84  Am.  St.  Rep.  772,  62  Fac.  209,  holding  bridge  approach,  elevating 
(itreet  to  established  grade,  not  additional  servitude;  Willis  v.  Winona  City,  89 
Minn.  34,  26  L.  R.  A.  144,  footnote  p.  142,  60  N.  W.  814,  holding  elevated  ap- 
])roach  to  bridge  in  street  not  additional  servitude;  Pueblo  v.  Strait,  20  Colo. 
21,  24  L.  R.  A.  395,  footnote  p.  392,  46  Am.  St.  Rep.  273,  36  Pac.  789,  holding 
abutter  entitled  to  damages  for  building  viaduct  over  railroad  partially  closing 
htreet;  Blair  v.  Charleston,  43  W.  Va.  67,  3S  L.  B.  A.  866,  64  Am.  St.  Sep.  837, 
26  S.  E.  341,  denying  purchase  after  establishment  of  grade  line,  and  before  actual 
change,  defeats  abutter's  right  to  damages;  Sauer  v.  New  York,  40  Misc.  588,  83 
X.  Y.  Supp.  27,  denying  abutter's  right  to  damages  for  city's  erection  of  viaduct 
Inr  statutory  authority  over  street  of  which  latter  owned  fee;  Long  Wilson,  119 
Iowa,  272,  60  L.  R.  A.  722,  footnote  p.  720,  97  Am.  St.  Bep.  315,  93  N.  W.  282, 
holding  judgment  eatabliehing  boundary  of  highway  in  suit  against  owner  on  one 
aide  not  conclusive  on  opposite  owner;  Bowden  v.  Jacksonville,  62  Fla.  224,  42 
So.  394,  holding  dami^es  not  recoverable  by  abutting  owner  from  city  for  alleged 
injury  to  his  property  from  change  of  grade  in  reconstruction  of  viaduct  in 
street,  and  fran  othw  eauses  in  connection  with  such  viaduct;  Borghart  v. 
Cedar  Rapids,  126  Iowa,  316,  68  L.R.A.  SOT,  101  N.  W.  1120,  holding  eily 
vanting  portion  of  pttblie  square  abutting  on  lot  without  other  means  of  access 
liable  in  damages  to  lot  owner;  Butt  v.  IfFert,  171  Ind.  566,  86  N.  E.  961,  on 
vacation  of  highway,  annotation  also  cited  on  this  point;  De  Lucca  v.  Korth 
Little  Rock,  142  Fed.  603,  denying  abutting  owner  an  injunction  to  restrain  city 
from  constructing  viaduct  in  street  for  public  travel,  such  viaduct  not  being  ad- 
ditional servitude;  Sauer  v.  New  York,  206  U.  S.  544,  61  L.  ed.  1180,  27  Sup. 
Ct.  Rep.  686,  on  nonrecovery  of  damages  for  impairment  of  access  to  abutting 
land  and  interference  with  light  and  air  by  erection  of  elevated  viaduct  over 
street  for  public  teavel. 

Cited  In  footnotes  to  Levee  Dist.  No.  9  v.  Farmer,  28  L.  R.  A.  388,  which  holds 
disoontinuance  of  road,  not  taking  or  damaging  of  abutter's  properly;  Cram 
I^aconia,  57  L.  R.  A.  282,  which  denies  right  to  recover  for  injury  by  discontinuing 
part  of  street  on  which  property  abuts;  Re  Melon  Street,  38  L.  R.  A.  275,  which 
hold!  abutting  owners  entitled  io  recover  for  vacating  other  portion  of  street  lear* 
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ing  remaiDing  portion  a,  cul  de  too;  Stanvood  t.  Maiden,  16  L.  R.  A.  591,  which 
holds  that  discontinuance  of  street  does  not  entitle  landowner,  whose  access  is  stri<- 
stantially  unimpaired,  to  damages;  Anderton  t.  Milwaukee,  15  L.  R.  A.  830,  whidi 
holds  diserimination  between  lot  owners  as  to  componBation  for  diange  of  street 
grade  void;  Brown  T.  Seattle,  18  L.  R.  A.  161,  which  holds  abutting  owner  entitled 
to  compensation  for  change  of  street  grade ;  First  Nat.  Bank  v.  Tyscn,  59  L.  R.  A. 
309,  which  sustains  right  of  injunction  against  pillars  in  street  in  front  of 
adjoining  lot,  obstructing  liglit  and  air  from  street;  Dc  Geofroy  v.  Merchant*' 
Bridge  Terminal  R.  Co.  64  L.  R.  A.  959,  sustaining  abutter's  right  to  damages 
for  erection  of  track  on  pillars  15  to  25  feet  above  street;  Town»end  v.  Epstein, 
52  L.  R.  A.  409,  which  sustains  abutter's  right  to  relief  against  diminution  of 
light  and  air  by  bridge  over  street;  Van  Witsen  v.  Gntman,  24  L.  R.  A.  403,  which 
denies  right  to  take  away  for  private  use  abutter's  easement  in  public  alley; 
Clemens  t.  Connecticut  Hut.  L.  Ins.  Co.  67  L.R.A.  362,  which  denies  right  to 
injunction  to  stay  improvement  of  public  street  according  to  adopted  grade 
until  payment  of  damages ;  Borghart  v.  Cedar  Rapids,  68  L.R.A.  306,  which  sus- 
tains property  owner's  right  of  action  for  vacation  of  public  square  cutting  olT 
only  means  of  access  to  his  property;  Sauer  v.  New  York,  70  l-R.A.  717,  which 
denies  right  of  abutting  owner  at  point  where  street  is  depressed  below  grade 
of  other  property  to  enjoin  use  of  viaduet  by  city  to  facilitate  travel  though 
it  is  fifty  feet  above  street  level  in  front  of  his  place  and  impairs  free  circula- 
tion of  light  and  air  and  decreases  the  value  of  his  property. 

Cited  in  notes  (18  L.  R,  A.  544}  on  protection  of  private  rights  from  inter- 
ference by  public;  (23  L.  R.  A.  658)  on  damage  to  abutting  owner  by  first  grading 
and  improvement  of  street;  (26  L.  K.  A.  059)  on  effect  of  abandonment  of  high- 
way; (26  I/.  R.  A.  821)  on  discontinuance  or  vacation  of  highway  by  acts  of 
public  authorities;  (67  L.R.A.  257)  on  municipal  liability  for  defective  plan  of 
street  construction;  (30  L.R.A.(N.S.)  1115)  on  right  of  abutter  to  compensa* 
tion  for  vacation  of  highway;  (36  L.R.A.(N.S.)  1195)  on  liability  of  municipal- 
ity for  injury  to  abutting  property  from  changing  street  grade  under  constitu- 
tional provision  against  "damaging"  private  property  for  public  use  without 
compensation;  (30  Am.  St.  Rep.  836)  on  municipal  liability  for  change  of  street 
grade;  (106  Am.  St.  Rep.  23S,  266)  on  what  are  additional  servitudes  in  high- 
ways. 

Distinguished  in  Blincoe  v.  Choctaw  O.  &  W.  R.  Co.  16  Okla.  293,  4  L.R.A. 
(N.S.)  8!)3,  83  Pae.  903,  8  A.  &  E.  Ann.  Chb.         holding  "damages"  as  uskjU  in 
constitutional  provision  for  assessment  of  damages  in  condemnation  proceed- 
ings includes  injury  to  real  or  personal  property  by  the  taking. 
—  Br  rallromd* 

Cited  in  Garrett  v.  Lake  Roland  Elev.  R.  Co.  79  Md.  283,  24  L.  K.  A.  398, 

footnote  p.  390,  29  Atl.  830,  holding  erection  in  street  of  abutment  9  feet  high 
for  elevated  road  not  taking  of  abutter's  property. 

Cited  in  footnotes  to  Nichols  v.  Ann  Arbor  &  Y.  Street  R.  Co.  16  L.  R.  A.  371, 
which  requires  compenaation  to  owner  of  fee  before  construction  of  railway  along 
highway;  Jones  v.  Erie  &  \V.  Valley  R.  Co.  17  L.  R.  A.  758,  which  holds  exclusion 
of  light  and  air  from  abutting  property  by  erecting  bridge  to  carry  railroad  trades 
diagonally  across  street,  proper  element  of  damage;  Memphis  Jt  C.  R.  Co.  v. 
Birmingham,  S.  A  T.  Rivor  R.  Co.  18  L.  R.  A.  166,  which  holds  compensation 
required  from  railroad  crofifing  other  railroad;  Baucnstein  v.  New  York,  L.  k 
\V.  H.  Co.  IS  L.  K,  A.  708,  which  denies  liability  to  abutter  for  embankment  to 
cliiiiijie  gnide  necessitated  by  railroad  embankment  in  intersecting  street;  Bxihl 
v.  l'"t.  Street  I'nion  Depot  Co.  23  L.  R.  A.  392,  which  denies  recovery  for  incon- 
venience to  abutter  by  discontinuing  otlter  |K>rtions  of  street;  Freida^  v.  Sioux 
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City  lUpid  Truuit  Cki.  26  L.  R.  A.  246,  which  holds  elevated  railroad  a  "railway;" 
Willamette  Ixon  Works  v.  Oregon  R.  k  Nav.  Co.  29  L.  R.  A.  88,  which  denies 
right  to  make  approach  to  bridge  without  compcnBafion  to  abutting  owner; 
Aldrioh  v.  Metropolitan  West  Side  E^ev.  R.  Co.  67  L.  R.  A.  237*  which  denies 
right  to  recover  for  injury  to  apartmeat  houae  from  elerated  road  eroMiiig  h%h- 
way  19  feet  away. 

Cited  in  notes  (19  L.  R.  A.  SIO)  <m  diange  ol  street  grmda  as  affecting  rail* 
road  tracks,  gas  and  water  pipes,  etc;  (26  L.  R.  A.  96)  on  liability  for  cost  of 
changing  grade  of  street  to  prevMit  crossing  of  railroad  at  grade. 

U  L.  R.  A.  381.  EGERER  t.  MEW  YORK  a  &  H.  R.  R.  CO.  130  N.  Y.  108,  20 

N.  B.  06. 
ImSmrr  to  abatter*«  CMwrnent. 

Cited  in  Re  Rochester,  24  App.  XMt.  S89,  48  N.  Y.  Snpp.  764,  upholding  right 
to  damages  for  injury  to  land,  abutting  condemned  property  in  cutting  off  drain- 
age  and  access  to  highway;  Lazzell  v.  Garlow,  44  W.  Va.  482,  80  8.  B.  171,  holding 
right  to  remove  obstruction  fencing  in  highway  not  discontinued  by  authorities; 
Brown  v.  San  Francisco,  124  Cal.  281,  67  Pac.  82,  denying  that  eonstitutiooal  pro- 
vision forbidding  damage  to  property  without  compensation  applies  to  diminu- 
tion in  value  by  closing  end  of  street;  De  Geofroy  v.  Merchants  Bridge  Terminal 
R.  Co.  170  Mo.  706,  64  L.  R.  A.  963,  101  Am.  Bt.  Rep.  624,  70  8.  W.  S86,  holding 
abutter  entitled  to  damages  for  erection  of  track  on  pillars  from  15  to  25  faet 
above  surface  of  street;  Re  Rutland,  70  Misc.  86,  128  K.  Y.  Snpp.  04,  to  the 
point  that  legislature  has  power  to  discontinue  highway  and  also  to  delegate 
power  to  others;  Reis  T.  New  York,  188  N.  Y.  68,  80  N.  E.  673,  affirming  113 
App.  Div.  465,  99  N.  V.  Supp.  291,  holding  abutting  owner  suffers  no  actionable 
wrong  by  closing  of  street  where  another  means  of  access  by  public  ways  is  left 
open;  Kline  v.  State,  61  Misc.  22,  114  N.  Y.  Snpp.  318,  holding  same  hut  that 
state  which  neglects  to  repair  bridge  and  keeps  it  closed  for  purpose  of  making 
repairs  without  making  them,  becomes  liable  for  damages  to  adjacent  owner; 
Johnston  v.  Lonstorf,  128  Wis.  27,  107  N.  W.  450,  holding  eitj  council  cannot 
vacate  alley  without  compensation  to  protesting  owners  of  iands  abutting  thereon. 

Cited  in  footnotes  to  Pueblo  v.  Strait,  24  L.  R.  A.  392,' which  holds  abutter 
entitled  to  damages  on  building  of  viaduct  over  railroad  in  practically  closing 
street;  Townsend  v.  Epstein,  52  L.  R.  A.  409,  which  sustains  abutter's  right  to 
relief  against  diminution  of  tight  and  air  by  bridge  over  etreet;  First  Nat.  Bank 
V.  Tyson,  60  L.  R.  A.  309,  which  sustains  right  of  injunction  against  pillars  in 
street  in  front  of  adjoining  lot,  obstructing  light  and  air  from  street. 

Cited  in  notes  (18  L.R.A.  644)  on  protection  of  private  rights  from  interfer- 
ence by  public;  (15  L.R.A.(N.3.)  66)  on  cutting  off  access  to  highway  as  a 
taking. 

—  Bt  railroad. 

Cited  in  Egerer  v.  New  York  C.  &  H.  K.  R.  Co.  70  App.  Div.  422,  .75  N.  Y. 
Supp.  476,  denying  right  of  railroad  company  to  deprive  abutter  of  light  and 
air  by  erection  of  embankment  under  legislative  authority;  Re  Grade  Crossing, 
160  N.  Y.  76,  50  N.  K.  706,  denying  compensation  for  closing  street,  when  another 
and  safer  paesa^  provided ;  Foster  Lumber  Co.  v.  Arkansas  Valley  t  W.  R.  Co. 
20  Okla.  GOO.  30  L.R.A.fN.8.)  240,  100  Pac.  1110,  holding  where  abutting  prop- 
erty  owners'  means  of  ingress  and  egrpss  to  and  from  lot  is  destroyed  or  material- 
ly interfered  with  hy  construction  of  steam  railroad  tracks  in  street,  he  is  en- 
titled to  damajjes:  South  Hound  R.  Co.  v.  Burton.  67  S.  C.  524,  4C  S.  E.  340, 
holding  jarrini;  of  building,  noise,  smoke,  vapors,  loss  of  light  and  air,  in- 
creased risk  of  fire,  material  interference  with  egress  and  ingress,  may  enter 
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into  estimate  of  damages  to  abutting  property  by  eoBBtraetion  of  rteazi  nUlroad 
in  street,  so  far  aa  they  depreciate  value  of  eueh  proper^,  also  dtiug  aanota- 

tion  on  tbis  point. 

Cited  in  footnotes  to  Nichols  v.  Ann  Arbor  ft  Y.  Street  R  Co.  16  L.  B.  A.  371, 
which  requires  compensatioD  to  owner  of  fee  before  construction  of  railway  al<Hig 
.liigliway;  Jones  v.  Erie  &  W.  Valley  R.  Co.  17  L.  R.  A.  758,  which  holds  exclu* 
sion  of  light  and  air  from  abutting  property  by  erecting  bridge  to  carry  railroad 
trades  diagonally  across  street  proper  element  of  damage;  Memphis  &  (X  B.  Co. 
T.  Birmingham,  S.  ft  T.  River  R.  Co.  18  L.  R.  A.  166,  whidi  holds  compensation 
required  from  railroad  crossing  other  railroad ;  Rauenstein  t.  New  York,  L.  ft  W. 
R.  Co.  18  L.  R.  A.  768,  which  denies  liabilify  to  abutter  for  embankment  to 
change  grade  necessitated  by  railroad  embankment  in  intersecting  street;  Spenoer 
T.  Metropolitan  Street  R.  Co.  22  L.  R.  A.  668,  which  denies  right  to  construct 
viaduct  in  street  without  compensating  abutters;  Garrett  v.  Lake  Roland  Elev. 
R.  Co.  24  L.  R.  A.  396,  which  holds  erection  for  ele%'ated  railroad  of  abutment 
9  feet  high  in  street  not  taking  of  abutter's  property;  Lockwood  v.  Wabash  B. 
Co.  24  L.  R.  A.  S16j  which  denies  city's  power  to  authorize  steam  railroad  in 
narrow  highway  devoted  to  wholesale  business;  Blodc  v.  Salt  Lake  Rapid  Transit 
Co.  24  L.  R.  A.  610,  which  autfaoriees  injunction  against  laying  additi<»al 
street-car  track  unnecessarily  interfering  with  travel;  Freiday  v.  Sioux  City 
Rapid  Transit  Co.  26  L.  R.  A.  246,  which  holds  elevated  railroad  a  "railway;" 
Home  BIdg.  ft  Conveyance  Co.  v.  Boanoke,  27  L.  B.  A.  S51,  which  holds  elevated 
approach  to  bridge  over  railroad  tracks  not  additional  burden;  O'Reilly  v.  New 
York  Elev.  B,  Co.  81  L.  B.  A.  407,  which  denies  right  of  abutter  to  enjoin  main- 
tenance of  elevated  railroad  in  street;  Austin  v.  Augusta  Terminal  R.  Co^  47 
L.  R.  A.  75fi,  which  denies  recovery  for  depreciation  in  value  of  property  by 
noise,  smoke,  and  cinders  from  railrMd ;  Aldrieh  v.  Metropolitan  West  Side  Her. 
IL  Co.  67  L.  R.  A.  237,  which  denies  right  to  recover  for  injuiy  to  apartment 
house  from  elevated  road  crossing  highway  IQ  feet  away;  McKeon  t.  New  Yo^ 
N.  H.  ft  H.  B.  Co.  61  L.  B.  A.  730,  which  holds  abutter  entitled  to  compensation 
for  interferoiee  with  access  to  property  by  temporary  occupation  of  street  with 
rails  while  elevating  roadbed;  Suffolk  ft  C.  R.  Co.  v.  West  End  L.  ft  I.  Co.  68 
L.Rj1.  333,  which  holds  value  of  land  taken  together  with  damage  to  abut- 
ting lots  measure  of  compenaatioo  on  oondem nation  by  railroad  company  of 
street  for  right  of  way. 

Cited  in  notes  (IS  L.  R,  A.  377)  <m  right  to  oonstruct  elevated  raQniad  fa 
street;  (17  L.  B.  A.  481)  on  what  use  of  street  or  highway  constitutes  an  addi- 
tional burden;  (36  L.B.A.(N.S.)  601,  764)  on  abutter's  rig^tt  to  oompensatiMi 
for  railroads  in  streets. 

Distinguished  in  Fries  v.  New  York  ft  H.  B.  Co.  160  N.  Y.  284,  62  N.  K.  358, 
denying  liability  of  railroad  company  to  abutter  for  erection  of  viaduct  under 
statutory  order;  Conabeer  v.  New  York  C.  ft  H.  R.  R.  Co.  156  N.  Y.  488,  61 
N.  E.  4Qit  denying  liability  for  eonstnietion  of  railroad  in  place  never  tqicned  or 
used  as  street;  Pratt  v.  New  York  C.  ft  H.  B.  B.  Co.  90  Hun,  86,  36  N.  Y.  Supp. 
557,  denying  abutter's  right  to  enjoin  railroad  company's  excavatioa  in  street 
under  direction  of  police  power. 

14  L.  R.  A.  386,  TURNER     HEBRON,  61  Conn.  176,  22  Atl.  961. 
RIvbt  tm  flah. 

Cited  in  I>e  V.  Mallard,  116  Oa.  18,  42  S.  E.  372,  holding  oonveyaace  land 
on  bank  of  unnavigable  stream  across  which  is  mill  dam  not  pMi  ri|^t  to  flsb 
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Annotation  in  Hampton  t.  Columbia  Canning  Co.  3  Alaaka,  102,  holding  right 
to  in  tidal  waters  is  not  dependent  upon  «wnersfaip  of  abuttiag  Uuid;  Buob 
right,  being  public,  is  incapable  ni  acquisition  by  prescription,  and  eanaot  be 
exclusive  in  any  individual. 

Cited  in  footnotes  to  Sollers  v.  Sellers,  20  L.  R.  A.  94,  which  denies  power  to 
bold  adverse  possession  of  land  covered  by  water  within  ebb  and  flow  jft  tide; 
Albright  T.  Cortrii^t,  48  L.  Bf  A.  QI6,  which  denies  ri^t  to  fish  in  private  pond 
by  prescription  or  long  usage  by  pnUie. 

Cited  in  notes  (14  L.  B.  A.  334)  on  right  to  assign  or  transmit  easement  in 
groBsi  (41  L.  R.  A.  269)  on  public  right  of  access  to  water;  (60  L.  R.  A.  497, 
498,  523)  on  right  to  fish;  (ISl  Am.  St  Rep.  755,  761)  on  law  of  fishing;  (8 
£Dg.  Rul.  Caa.  348)  «i  aoquitition  1^  preseriptioii  of  right  of  flshety  in  private 
waters. 

Distinguished  in  Pen^  Sunnier  Club  v.  Aatle.  00  C.  C.  A.  527,  16S  Fed.  18, 
holding  that  right  to  fish  in  considerable  lakes  and  ponds  in  New  Hampshire 
is  free  in  Uie  public. 

14  L.  R.  A.  369.  SNEEDEK  v.  HABBISS,  100  N.  C.  340,  13  8.  E.  080; 
Ahuc  ol  leK«l  procvH. 

Cited  in  Lockhart  v.  Bear,  117  N.  C.  304,  23  S.  E.  484,  holding  creditor  liable 
for  arrest  of  debtor  to  force  payment  out  of  exempt  property;  Disbaw  t.  Wad- 
Ui^,  IS  App.  Div.  209,  44  N.  Y.  Supp.  207*  hcridiag  abuse  of  legal  process  to  use 
■ubpmui  to  compel  payment  rather  than  travel  long  distance;  Marlatte  v. 
Weickgenant,  147  Mich.  271,  110  K.  W.  1081  (dissenting  opinion),  on  abuse  of 
process;  Pittsbn^h,  J.  E.  &  E.  R.  Ca  v.  Wakefield  Hardware  Co.  138  N.  C  177, 
60  S.  £.  571,  3  A.  &  E.  Ann.  Cas.  720,  hdding  complaint  for  alleged  unlawful 
seizure  of  ears  need  not  allege  terminaticm  of  proceedings. 

Cited  in  footnotes  to  LeClear  v.  Perkins,  26  L.  B.  A.  627,  which  holds  advice 
of  counsel  admissible  as  defense  to  malicious  prosecution  of  civil  suit;  McCormidc 
Harvesting  Mach.  Oo.  v.  Willan,  66  L.  B.  A.  338,  which  anttiorim  suit  for 
malidotts  prosecution  of  civil  action  without-  restraint  of  person  or  seiznro  of 
property;  Abbott  v.  Thmw,  65  LJLA.  826,  which  deniee  right  of  aeUon  for 
malieions  prosecution  of  civil  action  in  whieh  there  was  no  arrest  or  attaefammt 
nt  propo^  and  no  special  injnriea  inflicted. 

Cited  in  note  (86  Am.  St.  Rep.  800,  407,  408,  400)  on  abuse  of  lawful  process 
and  liability  therefor. 

Aeera*!  of  «e41on  f»r  oaalleleiia  pmseewtlOB. 

Cited  in  Dishaw  v.  Wadleigh,  15  App.  Dlv.  211,  44  N.  T.  Snpp.  207,  and  Lock- 
hart  V.  Bear,  117  C.  304,  S3  &  E.  484,  upholding  right  to  maintain  action  for 
malicious  prosecution  without  proof  of  termination  of  malicious  suit;  Harr  v. 
Ward,  78  Ark.  440,  84  S.  W.  406,  holding  signing  bond  for  attachment  as 
surefy  not  sufficient  to  subject  person  to  penalties  of  malicious  prosecution. 

Cited  in  footnote  to  Luby  v.  Bennett,  66  1^  R.  A.  261,  which  holds  suit  for 
malicious  prosecution  maintainable  of  material  issues  of  proseeutim  decided  In 
defendant's  favor  before  suit  commenced. 

14  L.  R.  A.  303,  DEWET  T.  SUGG,  100  N.  C.  328,  18  S.  B.  023. 
Index  to  records. 

Cited  in  Valentine  v.  Britton,  127  N.  C.  SO,  37  8.  E.  74,  holding  one  cros-* 
index  insufficient  for  two  judgments;  Darden  v.  Blount,  126  N.  0.  240,  35  3.  E. 
470.  denying  that  failure  to  index  supplementuy  judgment  impairs  lien  of  orig- 
inal judgment,  renting  dwk  liaUa;  Western  Sav.  Oo.  t.  Gunej,  80  Or.  418, 
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87  Am.  St.  Rep.  660,  65  Pkc.  360,  holding  buuffldent  «titt7  of  judgment  in  book 
"Jndgnieitt  lien  Docket,  B  County;"  Redmond  r.  Staton,  116  N.  C.  141,  21  S.  E. 
ISO,  denying  that  assignment  of  judgment  includes  action  against  clerk  for  failure 
to  index  judgment;  Hahn  v.  Mosely,  119  N.  C.  75,  26  S.  E.  713,  ht^ng  judgments 
indexed  as  to  one  of  several  plaintiff's  sufficient  notice;  Blum  v.  Keyser,  8  Tex. 
Cir.  Apg.  677,  28  S.  W.  561,  holding  judgmoit  ind«rad  under  name  of  <ne  of  two 
defendants  creates  lien  against  such  one;  Wilkes  t.  Miller,  156  N.  C.  431,  72  S. 
E.  482,  holding  that  judgments  docketed  but  not  cross-indexed  do  not  constitute 
lien  on  land  as  against  mortgage  subsequently  registered. 

Cited  in  footnotes  to  Davis  t.  Steeps,  23  L.  R.  A.  818,  which  holds  docket  entry 
of  judgment  against  Edward  Davis  not  constructive  notice  of  encumbrance  against 
Edward  A.  Davis;  Armstrong  v.  Austin,  29  L.  R.  A.  772,  which  holds  bilure  to 
index  mortgage  on  records  not  fatal  to  validity;  State  v.  Higgins,  27  L.  R.  A.  74. 
wliich  holds  second  initial  material  part  of  name  where  only  initial  of  first 
name  given;  Johnson  v.  Sehlosser,  S6  L.  R.  A.  69,  which  upholds  lien  of  jodgmot 
against  bona  fide  purchaser,  although  derfc  foiled  to  enter  same  in  docket; 
Hilpipre  v.  Claude,  46  L.  R.  A.  171,  which  holds  sufficient,  indexing  adopting  in- 
strument under  diild's  original,  and  also  under  adopted,  name;  Stnyvesant 
Weil,  53  L.  R.  A.  562,  which  holds  mistake  in  Christian  name  of  defendant  duly 
served  and  notified  that  he  is  person  intended,  not  prevent  jurisdiction. 

Cited  in  notes  (17  L.  R.  A.  825)  on  presumption  of  identic  of  person  from 
idcmti^  of  name;  (26  -L.  R.  A.  633)  on  what  entry  or  record  is  necessary  to 
complete  a  judgment  or  order;  (38  L.  R.  A.  247)  on  priorify  of  judgment  over 
conTcyance  made  after  b^innii^  of  term. 

Distinguished  in  Davis  t.  Whitaker,  114  N.  C.  281,  41  Am.  St.  Rep.  793,  19 
8.  E.  698,  denying  that  failure  of  n^ster  of  deeds  to  index  deed  impairs  ^caey 
of  conveyance. 

14  L.  R.  A.  308,  BARRAGE  t.  POWERS,  ISO  N.  T.  281,  29  N.  E.  132. 
LlabtlKr  for  holes  mnd  obstPMcttons  Im  atrect. 

Cited  in  Oanandaigua  v.  Foster,  166  K.  Y.  359.  41  L.  R.  A.  566,  footnote  p.  554, 
66  Am.  St.  Rep.  575,  50  N.  E.  971,  Affirming  81  Hun,  ISO,  30  X.  Y.  Supp.  686, 
holding  lessor  required  to  keep  sidewaUc  in  repair,  though  toiant  has  exclusive 
use  of  same;  Curran  v.  Flammer,  49  App.  Dir.  295,  62  N.  Y.  Supp.  1061,  dmy- 
ing  landlord's  liability  for  injury  to  subtenant's  customer  falling  through  grate 
of  store  rented  by  month ;  Jacobs  v.  O'Gorroan,  13  Misc.  173,  34  Y.  Supp.  109, 
denying  owner,  authorized  to  repair  walk.  liable  as  trespasser  to  one  falling  over 
obstruction;  Maltbie  v.  Bolting,  6  Mis&  345,  26  Y.  Supp.  903,  denying  liabilitt 
of  owner  to  one  injured  by  heating  barrel  placed  as  guard  over  op^  coal  hole 
by  contractor;  Brown  v.  Metropolitan  Street  R.  C«.  60  App.  Div.  187,  70  N.  Y. 
Supp.  40,  holding  cable  slot  2  inches  wide,  into  wliich  bicycle  fell,  nuisance  ren- 
dering company  liable;  Tinker  v.  New  York,  O.  A  W.  R.  Co.  71  Hun.  435,  24 
N.  Y.  Supp.  077,  same  case  on  later  appeal  in  157  N.  Y.  319,  51  N.  E.  1031,  boMinR 
railroad  company  liable  for  fright  of  horse  caused  by  deposit  of  timbers  in  hi^- 
way  on  land  owned  by  company:  Sautter  v.  Utica  City  Nat.  Bank.  119  App. 
Div.  905,  104  N.  Y.  Swpp.  1139,  aflirmir<;  45  Misc.  21,  90  N.  Y.  Supp.  8:tS  (dis- 
senting opinion)  on  authority  of  municipalities  to  permit  encroachments  upon 
public  streets:  Teoplp  ex  rel.  Mark  Cross  Co.  v.  Abeam,  124  App.  Div.  844,  109 
K.  Y.  Supp.  249.  holdiag  construction  and  maintenance  of  portico  or  stoop  or 
steps  within  stoop  Hn^  as  approach  to  building,  and  of  areaway  are  uses  of 
public  street  wliich  may  be  pro[H?rIy  made  under  legislative  authority;  Sanford 
V.  White.  80  C.  C.  A.  390,  150  Fed.  72S,  Affirming.  On  rehearing,  a  decision  over- 
ruling 132  Fed.  534,  holding  trespass  will  not  lie  for  iBjury  caused  by  ronning 
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into  *  gay  rope,  placed  across  street  by  contractor  authorized  thereto  by  city; 
Mixer  v.  Herrick,  78  Vt.  361,  62  Atl.  1019,  holding  where  obstruction  or  excavation 
is  mads  with  ctnuent  of  municipal  authorities  liability  rests  on  principles  of 
negligence;  McKlxn  t.  Philadelphia,  217  Pa.  249,  19  L.R.A.(N.S.)  015,  HQ  Atl. 
340,  holding  city  granting  electric  company  permiHioa  to  erect  trolley  poles 
In  street  is  under  duty  of  seeing  permiflsioa  is  not  so  used  as  to  render  street 
unsafe;  Devine  r.  National  Wall  Paper  Co.  95  App.  Div.  197,  88  N.  Y.  Supp. 
704,  holding  one  maintaining  areaway  in  street  by  permission  of  municipal  of- 
ficers bound  to  use  reasonable  care  to  make  highway  safe  for  tliofie  lawfully 
using  uune;  Opper  t.  Hellinger,  116  Aprp.  Div.  266,  101  N.  Y.  Supp.  616,  holding 
eellarway  permitted  by  municipal  authorities  and  provided  with  doom  com- 
pletely corering  and  protecting  it  does  not  constitute  nuisance;  owner  liable 
only  for  negligenoe  in  connection  therewith;  Friedman  v.  New  York,  63  Misc. 
811,  116  N.  Y.  Supp.  750,  holding  boards  placed  -on  sidewalk  under  permit  from 
ci^  to  plaee  building  materials  in  street  is  obstruction  governed  by  law  of 
negligence  and  not  law  of  nuisance;  O'Hara  v.  Laclede  Gaslight  Co.  131  Mo. 
App.  452,  110  S.  W.  642,  on  non-delegation  to  independent  contractor 
of  responsibility  for  condition  of  street  by  one  occupying  street  for 
private  use  under  lic»ise;  New  York  Steam  Co.  v.  Foundation  Co.  123  App. 
Div.  263,  108  N.  Y.  Supp.  84,  holding  permit  for  construction  of  vault  in  public 
highway,  for  use  of  abutting  owner,  is  in  nature  of  private  revocable  easement; 
Mullins  T.  Siegel-Cooper  Co.  95  App.  Div.  238,  88  N.  Y.  Supp.  737,  boldii« 
one  who  while  making  unauthorimt  use  of  sidewalk  renders  it  unsafe  by  caus- 
ing stone  therein  to  project  above  level  of  sidewalk  is  liable  for  injury  result- 
ing from  suefa  unsafe  condition;  New  York  v.  Knickerbocker  Trust  Co.  104  App. 
Div.  228,  93  N.  Y.  Supp.  937,  holding  steps,  coping  and  areaway  in  street  with- 
out authority  constitute  nuisance;  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo. 
App.  61,  80  S.  W.  330,  holding  in  cause  of  action  based  on  nuisanee  negligence 
is  not  essential  element. 

Cited  in  footnotes  to  Teny  t,  BlnhmWid,  88  K.  A.  834,  whicfa  denies  oity'a 
liabili^  for  injury  to  adjacoit  buildings  through  caving  in  of  exoaTation  under 
street  made  by  railroad  company  under  authority  from  state;  West  Chicago  Mas- 
onic Asso.  T.  Cohn,  56  L.  R.  A.  235,  which  denies  landlord's  liability  for  injury  ijy 
defective  condition  of  coal  hole  in  sidewalk;  Perry  v.  Castner,  66  L.R.A.  160, 
which  denies  right  of  abutting  owner  even  with  city's  consent  to  construct  area 
to  reach  basement  on  sidewalk  so  that  approach  to  and  from  it  is  in  front  of 
neighbor's  property;  O'Hanlin  v.  Carter  Oil  Co.  66  L.R.A.  893,  which  holds 
person  maintaining  steam  pipe  beneath  highway  liaUe  for  injury  to  child 
precipitated  into  opening  on  giving  away  of  earth  over  such  pipe  and  burned 
by  steam  escaping  from  break  in  pipe,  altiwugh  the  city  permitted  its  placing  in 
highway. 

Cited  in  notes  (30  L.R.A.  654)  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (16  L.R.A.(N.S.)  1038)  on  right  of  abutter  to  change 
conditions  in  surface  of  street  or  highway;  (92  Am.  St.  Rep.  643)  on  liability  of 
lessor  for  injury  from  vault  in  sidewalk  constructed  under  license  from  mu- 
nicipality. 

Distinguished  in  Lane  v.  Syracuse,  12  App.  Div.  121,  42  N.  Y.  Supp.  219,  hold- 
ing liability  of  company  in  leaving  trench  open  in  street,  question  for  jury; 
McMillan  v.  Klaw  &  E.  Constr.  Co.  107  App.  Div.  411,  95  N.  Y.  Supp.  365,  enjoin- 
ing at  suit  of  abutting  ownen,  erection,  as  part  of  building,  of  structure  forty- 
five  feet  high  and  extending  into  street  four  feet  beyond  building  line,  though 
authorized  by  ordinance. 
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PcrmlMlon  preflaiiieil  %t  M4|«le*mKec. 

Followed  in  Sandmann  v.  Baylies,  20  Mise.  694,  S6  N.  Y.  Sopp.  1070,  ludding 
use  for  many  years  of  iron  doon  in  walk,  wlthottt  eompIalBt  {weaiuuB  nnetkn 

of  authorities. 

Cited  iibCanandaigua  t.  Foster,  166  N.  Y.  358,  41  L.  K.  A.  666,  footnote  p.  554, 
66  Am.  St  Bep.  676,  50  N.  E.  971.  AtBnning  81  Hun,  140,  30  N.  Y.  Svpp.  686,  hold- 
ing aequietoence  in  maintenance  of  grate  for  Mnnteen  y«ara  r^aes  presnmptkn  of 
consent;  Korte  v.  St.  Paul  Tnut  Co.  M  Minn.  6S4,  66  N.  W.  246,  and  KnedMo- 
meister  v.  Brown,  13  Misc.  141,  34  N.  T.  Supp.  180,  holding  continned  use  irf 
trap  door  in  walk  to  cover  coal  hole  infers  permission;  JorgoueQ  v.  Sqnires, 
144  N.  Y.  285,  39  N.  E.  373,  holding  long  user,  without  objection,  presumptire 
evidence  of  authorities*  consent  to  maintain  cellar  doors,  without  regard  to 
ordinance;  Campion  v.  Rollwagen,  43  App.  DIt.  121,  69  N.  Y.  Supp.  308,  holding 
refusal  to  diarge  that  opening  in  walk  used  fvr  four  years  as  coal  bole  diarged 
owner  with  injury  for  matntainin;  nuiiaiiee»  no  emnr;  SchnUESgel  Batier,  74 
App.  IHt.  is,  78  N.  Y.  Bvpp.  644,  holding  oonMnt  to  construction  of  ash  fit  under 
walk  presumed  from  three  years'  user  without  abjection;  Chicago  v.  Untoe 
Stock  Yards  *  Traiwit  Oo.  164  HI.  S38,  35  L.  R.  A.  £86,  46  N.  E.  430,  holding 
acquiescence  for  twenty  years  estops  dty  tc  deny  right  of  railroad  company  to 
cross  highways  within  ei^  limits;  Tubesing  v.  Buffalo,  61  App.  Div.  17,  64  T. 
Supp.  390,  holding  {obiter)  use  for  six  years  ot  trap  door  to  vault  under  walk 
raises  presumption  of  municipal  permission;  Mahoney  New  York,  145  App. 
Dir.  886,  ISO  N.  Y.  Supp.  602,  holding  that  presumption  that  owner  had  per- 
mit for  vault  in  street  because  «f  its  ezistenoe  there  for  foarteeo  years  is 
overcome,  if  reeords  do  not  show  grant  of  permit;  Opper  t.  Hellii^ger,  116  App. 
Dir.  266,  101  N.  T.  Supp.  616,  on  inferenoe  of  permteion  of  mnnieipal  an- 
thoritfes  to  maintain  areaway  opening  from  street  where  It  haa  existed  for  kiag 
time. 

Distinguished  in  Desfaong  v.  Kew  York,  176  N.  Y.  482,  68  N.  E.  880,  Affinniag 
74  App.  Div.'2S7,  77  N.  Y.  Supp.  663,  denying  recovery  of  money  paid  for  per- 
mit to  remodel  vault  c<ni8tmeted  under  walk  brfore  enaetment  <rf  law  neoessitst- 
ing  permit. 
liteeiulBv  BVlsnaee. 

Cited  in  Indiana  R.  Co.  t.  Calvert,  168  lad.  828,  10  LJt.A.(K.8.)  783,  80 
N.  E.  961,  11  A.  t  E.  Ann.  Cas.  635,  holding  rule  that  council  cannot  license 
nuisance  so  as  to  prevent  recovery  1^  person  specially  damaged  there- 
by inapplicable  wbete  eound!  possesses  legialatiVB  authority  to  detennine 
rights  of  parties. 

14  L.  K.  A.  403,  SMITH  v.  PROCTOB,  130  N.  Y.  319,  29  N.  E.  S12. 
Wkat  eoMBtltwtM  majority. 

Cited  in  Scott  v.  Twombly,  20  Misc.  664,  46  N.  Y.  Supp.  1084,  requiring  ma- 
jority of  taxable  inhabitants  to  adopt  proposition  to  issue  park  bonds;  He  Denny, 
156  Ind.  122,  61  L.  R.  A.  729,  footnote  p.  722,  69  N.  E.  369,  requiring  majoHty 
of  all  votes  cast  at  election  for  any  purpose  to  adopt  oonstitutional  amendment; 
May  T.  Bermel,  20  App.  Div.  68,  46  N.  Y.  Supp.  622,  AfDnnIng  20  Mise.  517.  46 
N.  Y.  Supp.  913,  holding  majority  of  votes  east  on  town  bonding  propositioo 
suiBcient;  Tinkel  v.  Griffin,  20  Mont.  432,  68  Pac  850,  holding  favorable  majority 
on  proposition  as  to  loan,  sufficient,  though  less  than  majority  voting  at  eleeticw : 
Montgomery  County  Fiscal  Court  v.  Trimble,  104  Ky.  038,  42  L.  R.  A.  742,  47 
S.  W.  773,  holding  two-tiiirds  majority  voting  on  proposition  to  aid  turnpikes, 
Buf&oient;  Citizens  ft  l^xpayers  v.  Williams,  49  La.  Am.  4S9.  37  L.  R.  A.  768, 
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21  So.  647,  defining  "by  vote  of  majority"  on  question  tax  imte,  as  "majority  of 
those  actually  voting;"  Miller  t.  School  Dist.  No.  3,  6  Wyo.  223,  39  Pac  870, 
holding  voters  absent  from  election  on  bond  proposition,  presumed  to  assent  to 
action  of  majority  voting;  Spitzer  v.  Fulton,  33  Misc.  266,  68  N.  T.  Supik.  660, 
holding  legidature  may  limit  right  of  suffrage  hy  ^mpmty  qnalifloation  <ki 
proposition  to  create  debt;  State  t.  Fabrick,  16  K.  D.  406,  121  K.  W.  66,  hold- 
ing that  vords  "majority  vote"  mean  majoriiy  of  all  votes  east  on  proposition, 
and  not  majority  of  all  votes  cast  at  election ;  Bice  v.  Palmer,  78  Arlc.  453,  96  S, 
W.  396,  as  to  what  constitutes  majority;  State  ex  rel.  Qraavold  v.  Porter,  11 
N.  D,  318,  91  N.  W,  944,  holding  majority  of  those  present  at  political  party 
convention'  competent  to  transact  business;  Murdock  v.  Strange,  09  Md.  110,  67 
Atl.  628,  3  A.  &  £.  Ann.  Cas.  66,  holding  whm  city  council  consisting  of  eight 
members  gave  four  votes  in  favor  of  me  person  for  market  master  and  three 
votes  for  uiother  persmi,  and  there  was  one  blank  ballot,  person  receiving  four 
votes  was  elected;  Myers  v.  Union  League,  17  Pa.  Diet.  R.  306,  holding  majority 
means  majori^  bi  those  voting  upon  questim  before  meeting,  quorum  being 
present. 

Cited  in  footnotes  to  State  ex  rel.  Childs  v.  Kiichli,  10  L.  R.  A.  770,  which 
holds  president  of  city  council  removable  at  pleasure;  Pollasky  v.  Schmid,  6S 
L.  R.  A.  614,  which  requires  two-thirds  majority  of  all  members  elected  to 
council  to  pass  ordinance  over  veto  though  some  seats  vacant, 

14  L.  R.  A.  40S,  ORIFFITH  v.  SRIPL&T,  74  Md.  SOI,  22  ^tl.  1107. 
Bwr4en  of  proof       to  boma  fides. 

Cited  In  McCosker  v.  Banks,  84  Md.  207,  36  Atl.  935,  holding  it  incumbent  upcm 
holder  to  show  preceding  indorser  took  note  in  good  faith,  upon  proof  of  fraudu- 
lent inception;  Banks  v.  McCosker,  82  Md.  524,  51  Am.  St.  Rep.  478,  34  Atl. 
539,  and  Cover  v.  Myers,  75  Md.  418,  32  Am.  St.  Rep.  394.  23  Atl.  850,  holding 
note,  fraudulent  in  inception,  requires  holder  to  show  bona  fide  title;  Hazard  v. 
Spencer,  17  R.  I.  664,  23  Atl.  729,  denying  recovery,  holder  failing  to  show  bona 
fldes  after  proof  of  note  obtained  by  fraud;  Amd  t.  Heckert^  108  Md.  306,  70 
Atl.  416,  holding  evidence  that  holder  took  note  with  knowledge  of  fraud  in  its 
obtaining  and  of  failure  of  consideration  sufficient  to  take  defense  of  fraud  to 
jury. 

Cited  in  note  (3  Eng.  Rul.  Cas.  679)  on  notice  to  banker  of  equitable  rights. 

Distinguished  in  Hutchins  v,  Langley,  27  App.  D.  C.  240,  where  evidence  fell 
short  of  showing  note  obtained  by  fraud,  or  fraudulently  n^otiated. 
B!vld«i>cc  of  trmmd  mm  to  aotes* 

Cited  in  Stouffer  v.  Alford,  114  Md.  116,  78  AtL  387,  holding  that  evidence  of 
fraud  in  procuring  acceptance  of  draft  on  which  action  is  founded  is  admissibla 
under  general  issue. 

Cited  in  notes  (37  Am.  St.  Rep.  458)  on  fraud  in  procuring  delivery  of 
negotiable  instruments;  (4  Eng.  Rul.  Cas.  435)  on  notice  of  fraud  in  issuance 
of  aceonmodation  paper  by  insolvent  persons. 

14  L.  R.  A.  407,  i20  BUSKETT,  106  Mo.  602,  27  Am.  St  Rep.  378,  17  S.  W.  7S3. 
ExempttoB  from  •clf^luerlmlnatloii. 

Cited  in  People  eg  rel.  Lewi»ohn  v.  O'Brien,  81  App.  Div.  60,  80  N.  Y.  Supp. 
816,  holding  witness  not  compelled  to  answer  question  whether  he  has  been  in 
gambling  house,  in  criminal  investigation  against  keeper;  Rt  Briggs,  136  N.  C. 
121,  47  S.  E.  403,  sustaining  statute  requiring  witness  to  testify  as  to  unlawful 
gaming  by  himself  or  another. 
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Cited  in  footnotes  to  State  ew  rel.  Wood  v.  Hardware,  15  L.  R.  A.  676,  wbieli 
holdB  iadividual  protected  from  being  compelled  to  furnish  link  in  chain  eecaring 
his  conviction;  Re  Carter,  67  L.  B.  A.  654,  which  holds  mere  exemption  from 
liability  to  have  testimony  used  against  witness  in. case  of  subsequent  proseen- 
tion  insuiBciait  to  prevent  claim  of  privilege. 

Cited  in  notes  (28  L.  R.  A.  418)  on  statutory  enmption  from  proseentioa  u 
substitute  for  constitutional  exonption  from  ■nlf-inrriminating  evidenee;  {1 
LJt.A.(NJS.)  167)  on  constitutional  guaranty  against  self-incrimination  equiva- 
lent exemption  to  witness;  (70  Am.  St.  Rep.  345)  on  pririlege  of  witness  as  to 
incriminating  testimony;  (48  L.  ed.  U.  6.  801)  on  sufficiency  of  statutory  im- 
munity to  satisfy  constitutional  guaranty  against  self-iocriminati<Hi. 

14  L.  R.  A.  410,  LOUOHEED  v.  DYKBUAN'S  BAPTIST  CHURCH  &  SOC  1S> 

N.  Y.  211,  20  N.  B.  240.  ' 
Tall«ltT  of  Kitt. 

Cited  in  Connor  v.  Sheridan,  116  Wis.  672,  08  N.  W.  835,  sustaining  devise  to 
son  and  if  he  is  not  heard  from  in  ten  years  thm  to  nephews. 
—  To  aniBMrporated  aoeletT. 

Cited  in  Wait  v.  Society  for  Political  Study.  68  Hisc.  249,  123  K.  Y.  Sapp. 
637,  holding  that  association  unincorporated  at  time  of  death  of  testator  eaa- 
dot  take  under  will  although  it  afterward  becomes  incorporated. 

Cited  in  footnotes  to  Cmur  v.  Williams,  21  L.  R.  A.  454,  which  holds  that  gift 
for  free  library  not  Vtade  conditional  by  provision  for  organizing  corporation  to 
administer  charity;  Ra  Winchester,  54  L.  R.  A.  281,  which  authorizes  reception 
of  bequest  to  unincorporated  educational  society  by  corporation  subsequently  formed 
by  its  members. 

Cited  in  notes  (32  L.R.A.  630)  on  validity  of  gift  to  unincorporated  charity; 
(63  Am.  St.  Rep.  264)  on  what  are  charitable  uses  or  trusts. 

14  L.  R.  A.  414,  PARKER  v.  PROVIDENCE  &  8.  B.  &  00.  17  R.  I.  376,  83  Am. 

St  R«p.  860,  82  Atl.  284.  S3  Atl.  lOS. 
flaaelener  mt  veaenil  Allevatloa. 

Cited  in  Goldrick  v.  Union  R.  Co.  20  R.  I.  129,  37  Atl.  635,  holding  declaration 
alleging  improper  management  of  cars  to  injury  of  plaintiff,  auflScient;  Ellis  v. 
Waldron,  10  R.  I.  370,  33  Atl.  869,  holding  all^tion  that  lessor  owed  lessee  duty 
to  maintain  safe  elevator,  of  which  be  had  entire  control,  sufficient;  Miller  v. 
Coffin,  10  R.  L  166,  36  Atl.  6,  holding  daelaration  failing  to  connect  company  with 
negligent  storage  of  aeida,  defective;  Wilson  v.  New  York,  N.  H.  4  H.  K.  Ga  18 
R.  L  402,  29  Atl.  2S8,  holding  complaint  charging  negligence  without  setting 
out  particular  act  or  omission,  demnmble;  Ooldrlck  v.  Union  R.  Cte.  20  R.  I. 
129,  37  Atl.  635,  holding  occurrence,  of  accident,  without  fault  of  one  injured,  cre- 
ates presumption  of  company's  negligence;  Bueci  v.  Waterman,  2S  R.  I.  128,  54 
Atl.  1059,  holding  negligence  in  ejecting  child  from  a  low  gear  vehicle  not  set 
out  with  sufficient  definiteness;  Daltoa  v.  Rhode  Island  Co.  25  R.  I.  577, '57 
Atl.  383,  holding  in  action  by  servant  against  master  for  negligence  plaintiff 
should  n^ative  assumptitm  of  known  risk  or  give  aeuse  for  continuing  to 
work  if  it  was  known. 

Cited  in  notes  (50  L.  R.  A.  218,  274)  on  sufficient^  ot  general  all^tiona  of 
n^ligence. 

AHmtnfaitMtov'a  pmmmr  t«  eamawMtM  elsdas. 

Cited  in  Foot  v.  Great  Northern  R.  Cou  81  Minn.  48S,  Bt  h.  %.  footaote 
p.  354,  83  Am.  St  Rep.  305,  84  N.  W.  348,  snataiBlng  adminiatrator'a  power  t» 
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compromiM  cause  of  actios  for  death ;  Pittsburgh,  C.  C.  &  8t.  L.  R.  Co.  v.  Gip^ 
160  Ind.  365,  65  N.  E.  1034,  suataining  power  of  administrator  to  coinpromiM 
claim  against  railroad  company  for  death  of  decedent;  Shambaoh  t.  Middle- 
creek  Electric  Co.  45  Pa.  Super.  Ct  303,  holding  that  widow  with  minor  ddl- 
dren,  who  has  hron|^t  action  for  benefit  of  self  and  children,  has  right  to 
oompromise  and  settle  case;  Olston  v.  Oregon  Water  Power  A  R.  Co.  52  Or. 
348,  20  L.R.A.(N.8.)  921,  96  Pac.  1095,  holding  administrator  may  liquidate 
and  accept  settlement  of  claim  for  unliquidated  damages. 

Cited  in  notes  (70  Am.  St.  Rep.  68S)  on  power  of  personal  representatire  to 
compromise  right  of  action  for  death  of  decedent;  (76  Am.  St.  Bep.  187,  188) 
on  common-law  power  of  executor  or  administrator  to  compromise  claims. 
Res  IpM  lovBltor. 

Distinguished  in  Wilbur  v.  Rhode  Island  Co.  27  R.  I.  206,  61  AtL  001,  hold- 
ing no  presumption  of  negligence  raised  1^  fact  that  person  eatehes  shoe  on 
running  board  of  oar,  heel  is  torn  off  and  persm  thrown. 

14  L.  R.  A.  418,  DAKOTA  SYNOD  t.  STATE,  2  S.  D.  866,  SO  N.  W.  632. 
AvprosrtatiM  of  v«bU«  fande. 

Cited  in  footnotes  to  Cutting  t.  Tbylor,  IS  L  R.  A.  601,  which  holds  appro- 
priation to  reward  flre  oompanies  complying  with  specified  etrndittons  not  a  don^ 
tion;  Was  son  v.  Wajme  County,  17  L.  R.  A.  706,  which  holds  county  not  taxable  for 
site  and  eonstniction  of  state  building;  Institution  for  Education  of  Mute  A  Blind 
V.  Henderson,  18  L.  R.  A.  398,  which  holds  invalid,  act  for  paying  bounties  by 
county  treasurer;  Conlin  t.  San  Francisco,  21  L.  R,  A.  474,  which  holds  void  act 
for  relief  of  street  contractor;  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds 
bounty  for  killing  coyotes. 

Cited  in  notes  (14  L.  R.  A.  474)  on  public  purposes  for  which  money  may  be 
appropriated  or  raised  by  toxatiimj  (4S  L.  R.  A.  38,  SS)  on  what  dofms  consti- 
tute valid  demands  against  a  state. 
Par  ■Mterlan  pngpoees. 

Cited  in  Hysong  v.  School  District,  164  Pa.  644,  26  L.  R.  A.  207,  footnote  p. 
203,  44  Am.  St  Rep.  632,  30  Atl.  482,  upholding  employment,  as  public  school 
teachers,  of  Roman  Catholic  sisters  wearing  distinctive  garb;  Roberts  v.  Brad- 
field,  12  App.  D.  C.  474,  denying  that  ereetioa  of  building  by  commissioner  on 
sectarian  proper^,  for  poor  patients,  violates  Constitution. 

Cited  in  footnotes  to  Board  of  Education  v.  State,  25  L.  B.  A.  .770,  which  holds 
unconstitutional  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which  no  obligation  exists;  Farmer  v.  St.  Paul,  33  L.  R.  A.  199,  which  denies 
right  to  select  as  workhouse  institution  under  control  of  religious  society; 
Pfeiffer  v.  Board  of  Education,  42  L.  R.  A.  536,  which  sustains  use  as  supple- 
mental reading  book  of  extracts  from  Bible  consisting  mostly  of  moral  precepts. 

Cited  in  notes  (15  L.  R.  A.)  826)  on  power  to  use  public  school  moneys  in 
support  of  other  educational  institutions;  105  Am.  St.  Rep.  152,  156;  16  L.R.A. 
(N.  S.)  S63)  on  religious  exercises  or  instruction  in  public  schools;  (10  L.R.A. 
(N.  S.)  172)  on  right  to  recover  back  public  money  appropriated  to  sectarian 
institution. 

Self-esecwtiav  eOBCtltatloaal  yrvTlslimsi. 

Cited  in  Ex  parte  Show,  4  Okla.  Crim.  Rep.  428,  113  Pac.  1062,  to  the  point 
that  constitutional  provisions  prohibitive  in  character,  ore  self -executing;  Ex 
parte  McNaught,  23  Okla.  292,  1  Okla.  Crim.  Rep.  267,  100  Fae.  27,  holding 
constitutional  prorisioni  prohibiting  criminal  proeeention  of  person  otherwise 
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than  by  presentment  or  indictment  or  by  information  and  reqaiiing  prdinimy 
examination  in  case  of  proeecution  for  felony      informatim  leU  exeeating. 


Cited  in  Mannie  v.  Hatfleld.  22  S.  D.  477.  118  N.  W.  817.  holding  that  Uwi 
in  force  at  time  of  adoption  of  conBtitution.  not  ineonaiiteot  therewith  remain 
in  force  until  changed  legislature. 

U  L.  R.  A.  424,  HANGEK  t.  ALBINA  LIGHT  A  WATER  00.  21  Or.  411,  » 


CompnlMrr  service  to  pnblle. 

Approved  in  Gonlon  v.  Doran,  100  Minn.  361,  8  L.R.A.(N£.)  1053,  111  N.  W. 
272.  enjoining  water  commissioners  from  shutting  off  consumer's  water  con- 
nection to  enfwoB  unreasonable  rule. 

Cited  in  State  em  rel.  Qrinsfeldmr  v.  Spokane  Street  R.  Co.  19  Wash.  S29,  41 
L.  R.  A.  519,  67  Am.  St  Rep.  739,  53  Pae.  719,  holding  me  improving  proper^, 
relying  upon  operation  of  street  car  line,  may  compel  company  to  resume  optf- 
ation;  Potwin  Place  v.  Topeka  R.  Co.  61  Kan.  813,  37  Am.  St.  Rep.  312.  33  Pae. 
309,  sustaining  city's  right  to  compel  street  railway  company  t«  operate  line  in 
accordance  with  ordinance;  Rockingham  County  Light  &  P.  Co.  v.  Hobbe,  72 
N.  H.  538,  68  L.  R.  A.  586,  58  Atl.  46,  holding  electric  light  company  using  atrerts 
for  wires  bound  to  supply  electricity  without  discrimination;  Minnesota  Canal 
ft  Power  Co.  t.  Pratt.  101  Uinn.  214.  11  LJt.A.(}<.S.>  Ul.  112  N.  W.  S«5.  hoM- 
ing  company  incorporated  to  generate  and  supply  electricify  to  pnbUe  ia  pablic 
service  corporatitm. 

Cited  in  (7  Eng.  Rul.  Caa.  463}  mi  right  to  compel  public  service  oorpomtioa 
to  perform  its  obligations  and  to  refrain  from  exceeding  itn  powers. 
—  Br  water  emavur* 

Cited  in  Watanga  Water  Go.  v.  Wolfe,  M  Tsnn.  4S1,  M  Aa.  St  Bep.  Ml.  41 
8.  W.  1060;  Wiemer  v.  Louisville  Water  Col  ISO  Fed.  252.  hoMii^  water  com- 
pany bound  to  supply  cify  and  inhabitanta  without  diaeriaiinatioa;  Rogers  Park 
Water  Co.  V.  Fergus,  178  lU.  577.  49  L.  B.  A.  664.  S3  N.  B.  363.  upholding  right 
of  consumer  to  compel  company  to  famish  water  at  rate  rednced  by  council; 
State  tx  reL  Milsted  t.  Butte  City  Water  Co.  IS  Hoat  SD6,  32  L.  B.  A.  OM. 
56  Am.  St  Rep.  574,  44  Pae.  966,  holding  rule  of  water  company  not  to  supply 
rented  premises  except  upon  re^ionsibUitj  of  owner,  unreaeoaable;  Weather^  v. 
Capital  City  .  Water  Co.  115  Ala.  175,  22  So.  140.  hol4ii«  water  eoB^any  may  be 
compelled  to  furnish  water,  pending  settlemeat  of  its  affain;  Gwrcll  t.  Orecas- 
boro  Water  Supply  Co.  124  N.  O.  334,  4«  L.  B.  A.  516.  70  Am.  St  Bep.  588, 
32  S.  E.  720.  holding  breadi  of  eoatraet  to  supply  wat«r  anffieiat  lor  protection 
against  fire,  gives  one  damaged  right  to  sue;  Seattm  Mountain  Eleetrie  Light 
fi.  &.  P.  Co.  T.  Idaho  Springs  Invest  Co.  49  Colo.  127,  33  LJtA.(N£.)  1081,  111 
Pbc.  834;  Leavitt  v.  Lassen  Irrig.  Co.  157  Cal.  90,  29  LJLA.(N^.)  216.  IOC 
Pac.  404, — to  the  point  that  when  company  undertakes  to  supply  demand  which 
is  affected  by  public  intercut  it  must  supply  all  alike  who  are  like  situated; 
State  ex  ret  Ferguson  v.  Birmingham  Waterworks  Co.  164  Ala.  590.  27  T.,B,^. 
(N.  S.>  676.  137  Am.  St  Rep.  69,  61  So.  354,  20  Ann.  Las.  051,  holding  bnsinos 
of  furnishing  water  to  public  affected  with  public  use;  Woodbury  v.  Tampa 
Water  Works  Co.  67  Fla.  260,  21  L.R.A.(NJS.)  104],  49  So.  689.  holding  duties 
of  company  undertaking  service  of  furnishing  water  tor  fire  proteetioo  are  ex- 
pressed or  implied  by  law  and  not  merely  d^ined  by  ecmtract;  Hatch  v.  Con- 
sumers Co.  17  Idaho.  214,  104  Pac  670,  holding  it  is  du^  of  water  company 
to  lay  pipes  in  street  up  to  line  of  abutting  property;  Independent  Bdnol  Dist 
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T.  Le  Man  City  Water  ft  Light  Co.  131  Iowa,  19,  10  L^.(N.S.)  863.  107  X. 
W.  944,  holding  statute  granting  city  power  to  authorise  private  persons  or 
corporations  to  construct  waterworks  and  giving  city  power  to  fix  rates  by 
contract,  impliedly  makes  every  consumer  of  water  thereunder  privy  to  con- 
tract to  such  extent  as  to  enable  bim  to  enforce  his  rights  under  such  contract. 

Cited  in  notes  ( 15  L.  R.  A.  322 )  on  compulsory  service  by  party  whose  business 
it  is  to  serve  public;  (61  L.  R.  A.  90,  108)  on  establishment  and  regulation  of 
municipal  water  supply;  (81  Am.  St.  Rep.  479,  480)  on  liabilily  of  water  com- 
panies. 

Cited  in  State  etc  rel.  Wood  Consumers  Gas  Trust  Co.  157  Ind.  362, 56  L.  R.  A. 
248,  61  N.  E.  074,  holding  gas  company,  licensed  to  use  street,  cannot  refuse  to 
furnish  applicant  because  of  insufficiency  of  supply;  Indiana  Natural  &  Illumin- 
ating Gas  Co.  V.  State,  168  Ind.  S19,  &7  L.  R.  A.  762,  footnote  p.  761.  63  N.  E. 
£.  220,  denying  right  of  gas  eompany  to  discriminate  against  single  mnaumer 
by  enforcing  meter  rate  instead  of  flat  rate;.  Blehmond  Natural  Gas  Co..  t.  Claw* 
son,  156  Ind.  669,  51  L.  R.  A.  747,  58  N.  E.  1049,  holding  rule  charging  juen  of 
gas  for  fuel  and  light  to  pay  higher  rate  than  for  light  alone,  unreasonable; 
Phelan  v.  Boone  Gas  Co.  147  Iowa,  628.  31  L.R.A.(N.S.)  820.  126  N.  W.  208, 
holding  that  gas  company  cannot  require  security  before  serving  consumer 
merely  because  accounts  were  in  good  faith  disputed;  State  ex  rel.  Deeney  v. 
Butte  Electric  &  Power  Co.  43  Mont.  123,  115  Pac.  44,  holding  that  corporation 
authorized  to  furnish  electricity  to  inhabitants  of  city  may  be  compelled  to 
furnish  it  to  all  persenB  along  its  lines;  Tanderfaerg  t.  Kansas  City  Miasouri 
Gas  Co.  128  Blow  App.  606,  106  S.  W.  17,  holding  while  gas  company  may  re- 
fuse to  supply  gas  for  premises  without  contrsct'  executed  by  tenant  in  pos- 
session, it  cannot  refuse  to  furnish  gas  for  wife  bouuao  she  declines  to  pay,  her 
husband's  gas  bill. 

Braiedr  to  vomvel  sarrlee  to  v«Ul«> 

Followed  in  Maokin  v.  Fortlaad  Gm  Co.  36  Or.  180,  40  L  B.  A.  698,  61  Flab 
184,  holding  mandamus  remedy  to  eompd  gas  oompany  to  supjdy  ponooa  altmg 

line. 

Cited  in  Crumley  v.  Watauga  Water  Co.  99  Tenn.  425,  41  8.  W.  1068,  holding 
mandamus  appropriate  remedy  to  compel  water  company  to  supply  applicant; 
Atty.  Gen.  ex  rel.  Moore  v.  American  Exp.  Ce.  118  Mich.  688,  77  N.  W.  817, 
holding  mandamus  will  lie  to  compel  express  company  to  transport  packages; 
State  ex  rel.  Marion  t.  Markm  Ilgbt  t  Heating  Co.  174  Ind.  626,  92  N.  E.  TSl, 
holding  that  public  senriee  corporation  may  be  compelled  by  mandamus  to  per- 
form franohise  duties;  State  ex  ral.  Vtorgiwon  t.  KrmiDgham  Waterwm-lCs  Co. 
104  Ala.  590.  27  LJLA.  (M.S.)  676,  61  So.  864,  on  remedy  for  dlserimtimtlon 
between  customers  of  water  company;  Camilla  v.  Norris,  184  Ga.  351,  07  S. 
E.  940,  holding  petition  for  mandamus  to  compel  munieipality  to  furnish  water 
to  petitioner,  a  resident,  is  not  subject  to  dismissal  on  ground  plaintiff  had 
specific  legal  remedy. 

Cited  in  notes  (37  Am.  St.  Bep.  819)  on  mandamus  tor  compel  private  corpora- 
tion to  perform  duty;  (1S6  Am.  St.  Rep.  513)  on  duties,  performance  of  which 
may  be  compelled  by  meadamns. 


14  L.  R.  A.  429,  DU  B0I8  v.  DECKER,  130  N.  Y.  325,  27  Am.  St.  Rep.  620,  20 

N.  E.  313. 
IilKbllltr  for  mBlpimetlce. 
Cited  in  Elebach  r.  Weed,  29  Misc.  757,  00      Y.  Supp.  1136,  holding  surgeon 
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responsible  for  negligent'  treatment  of  broken  cHmw;  Qerken  t.  Plimpton,  82 
App.  Div.  38,  70  N.  Y.  Supp.  703,  holding  surgeon  liable  lor  n^Iect  to  att«nd 
patient  with  broken  arm,  resulting  in  union  causing  deformi^;  Staloch  v. 
Holm,  100  Minn.  282,  9  L.R.A.{N.S.)  715,  111  N.  W.  264,  bolding  U  surgeon 
waits  too  long  before  undertaking  necessary  amputation  be  may  be  beld  liable 
for  resulting  damage;  Jobnson  v.  Winston,  68  Neb.  431,  04  N.  W.  <t07,  hold- 
ing belief  as  to  whether  operation  is  proper  which  will  sxcnse  from  consequences 
of  operation  must  be  well  founded  belief  acquired  in  exercise  of  due  professional 
care  and  skill;  Sauen  t.  Smita,  49  Wash.  661,  17  L.R.A.(N.S.)  1247.  9S  Fac 
1007,  holding  patient  not  prevented  from  recovering  for  malpractice  because 
Bubaequent  or  independent  act  of  Diligence  on  patient's  part  increase*  or 
augments  injury  caused  by  negligence  or  inoompetenoy  of  physician. 

Cited  in  footnotes  to  Myers  v.  Holbum,  30  L.  R.  A.  346,  which  denies  liability 
of  physician  for  negligence  or  unskilfulness  of  other  pbysieiMi  sent  in  former's 
place;  Maguire  t.  Sheehan,  69  L.  &.  A.  498,  which  rattains  liability  for  entir* 
injury  through  negligence,  though  abode  brought  on  delirium  tremens  retard- 
ing recovery;  Texas  &  P.  R.  Co.  v.  White,  62  h.KA.  90,  whidi  denies  liabilify 
for  aggravation  of  perstmal  injuries  due  to  lailnre  to  tAtain  needed  medical 
or  surgical  assistance. 

Cited  in  notes  (23  L.  R.  A.  201)  on  liability  of  charitable  institution  for  ne^i- 
genee;  (37  L.  R.  A.  838)  on  degree  of  care  and  skill  which  physicians  or  surgeons 
must  exercise;  (49  L.  R.  A.  820)  on  obeying  or  disobeying  physician  as  affecting 
remedy  of  injured  person  against  one  who  injured  him;  (17  L.R.A.(K.S.)  1245) 
on  patient's  negligence  or  failure  to  follow  instrucUmis  as  affecting  liability  for 
malpractice;  (93  Am.  St.  Rep.  669,  668)  on  liability  d  physicians  and  snrgeons 
for  negligence  and  malpractice. 
Tvrt  im  •oancetlM  win  eoatraet. 

Distinguished  in  German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co.  99 
C.  C.  A.  258,  174  Fed.  769,  holding  water  company  not  liable  in  contract  or 
tort  to  property  owner  whose  property  is  burned  by  reason  of  company's  failure 
to  supply  sufficient  water  at  pressure  great  enough  to  extinguish  Are. 

14  L.  R.  A.  431,  BLACK  WELL  v.  MLAMl  VALLEY  INS.  CO.  48  Ohio  St.  833, 

29  Am.  8t  Rep.  574,  29  N.  E.  S78. 
S«l«  oC  part  InterMt  mm  atfeetlac  poller* 

Cited  in  Queen  Ins.  Co.  v.  Letmard,  9  Ohio  C.  C.  63,  holding  violation  of  war- 
ranty in  policy  of  transfer  of  interest,  renders  policy  voidable ;  Mitchell  v.  £tna 
Ins.  Co.  4  Ohio  N.  P.  380,  holding  right  of  mortgagees  to  recover  on  policy, 
issued  to  mortgagor  by  mistake,  who  conveyed  after  delivery  of  policy;  Webster 
V.  Dwelling  House  Ins.  Co.  S3  Ohio  St.  563.  80  L.  R.  A.  720,  S3  Am.  St.  Rep.  668. 
42  N.  E.  646,  holding  wuranties  in  policy  issued  to  husband  and  wile  on  fann 
implements  of  former  and  house  of  latter,  c<nistrued  in  popular,  not  technical, 
Bcoise;  Sun  Fire  Office  t.  Fraser,  6  Kan.  App.  66,  47  Pac  327.  holding  policy  not 
avoided  by  delivery  on  transferring  aote  and  mortgage;  Phenix  Ins.  Co.  v. 
Omaba  Loon  ft  T.  Co.  41  Neb.  848,  25  L.  R.  A.  686,  60  N.  W.  133,  holding  trust 
company,  assigning  mortgage  securing  debt  which  it  guaranteed,  retains  Insorable 
interest;  Ohio  Farmers'  Ins.  Co.  v.  Black,  6  Ohi*  O.  C  N.  8.  133,  27  Ohio  C.  C. 
87,  bolding  trust  deed  to  pay  off  incumbrances,  residue  to  be  returned  to  in- 
sured, a  conveyance  in  Tiolation  of  policy. 

Cited  in  footnote  to  Clinton  v.  Norfolk  Mutual  F.  Ins.  Co.  50  L.  R.  A.  833, 
which  holds  insurance  on  house  not  forfeited  by  conveyance  of  all  interest  of  in- 
sured except  life  estate  in  house. 
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Cited  ia  not«8  (18  L.  B.  A.  483)  on  how  far  undivided  interest  in  property  U  ^ 
a  complete  or  full  ownership  fof-  purpoBCB  of  instu&nce;  {2X  LJtJl.(K3.)  44A) 
on  formation  of  partnership  or  change  in  perBonnel  of  Arm  as  affecting  change 
of  title  or  ownership  within  proTision  of  policy. 

Aota  ov  OBiiMl*na  ceitenillr  wo»1eImv  tovteltare  o(  Isnuwnee  p*llar. 

Cited  in  Swander  v.  Northern  Cent.  L.  Ina.  Co.  1  Ohio  C.  C.  N.  S.  238, 
£5  Ohio  C.  0.  7,  holding  where  there  ia  no  clause  of  forfeiture  in  policy  failure 
to  pay  premiums  will  onlj  work  suspension  until  such  len^h  of  time  haa 
passed  as  shows  absence  of  intention  of  party  to  pay  practical' withdrawal. 

U  L.  R.  A.  433.  BALLOU  v.  EARLE,  17  B.  L  441,  33  Am.  St.  Bep.  81,  22  Aa 

ins. 

LinllmlidB  ot  eavrler^  UaMllty. 

Cited  ID  Kellennaii  t.  Kansas  City,  St  J.  ft  C.  B.  B.  C<k  136  Ko.  ]91»  84  8. 

W.  41,  Affirming  68  Mo.  App.  272,  holding  stipulation  limiting  carrier's  liability 
to  sum  stated,  not  construed  aa  exempting  from  damages  for  negligence)  Calderon 
T.  Atlas  S.  S.  Co.  170  U.  S.  279,  42  L.  ed.  1035,  18  Sup.  Ct  Bep.  588,  holding 
receipt  freeing  carrier  from  liability  above  stated  sum  for  loss  of  goods,  prohib- 
ited 1^  Harter  Act;  Graves  v.  Adams  Exp.  Co.  176  Mass.  282,  67  B.  462, 
denying  company's  liability  for  full  value  of  paintings,  reoetpt  accepted  limit- 
iag  liability,  stamped  "value  asked  and  not  given Smith  t.  Ameriesn  Exp. 
Co.  108  Mich.  677,  66  N.  W.  470.  holding  receipt  limiting  egress  company's 
liability  for  article  of  undisclosed  valne,  fixes  limit  of  recovery;  XJlhnan  r. 
Chicago  &.  N.  W.  R.  Co.  112  Wis.  158,  56  L.  R.  A.  240,  footnote,  p.  246.  88  Am. 
St.  Rep.  049,  88  N.  W.  41,  sustaining  carrier's  right  to  secure  entire  exemption 
from  liability  as  insurer  for  loss,  not  due  to  negligence;  Western  U.  Teleg.  Co. 
V.  Beala,  66  Neb.  418,  71  Am.  St.  Rep.  682,  76  N.  W.  903,  holding  company  liable 
for  failure  to  transmit  message  correctly,  rc^rdless  of  agreement  on  back; 
Adams  Exp.  Co.  v.  Camahan,  20  Ind.  App.  610,  94  Am.  St.  Rep.  270,  63  N.  B. 
246,  holding  acceptance  of  unsigned  reoript  irom  express  company  limiting 
liabili^,  binding;  George  N.  Pierce  Co.  t.  Wells  Fargo  ft  Co.  110  a  C.  A.  646, 
180  Fed.  S64,  holding  that  carrier  may  stipulate  for  limitation  of  amount  he 
will  be  liable  for  in  case  of  loss,  in  consideration  of  reduced  rates;  M.  M.  Stone 
ft  Co.  T.  Postal  Teleg.  Co.  31  R.  1.  182,  20  L.R.A.<K.S.)  708,  76  Atl.  762,  hold- 
ing that  telegraph  company  may  contract  for  limitation  of  liabllify  for  delay 
in  trannmission  of  message. 

C^ted  in  footnotes  to  Coupland  v.  Houeatonie  R.  Co.  16  L.  R.  A.  534,  which 
holds  statement  as  to  value  inserted  in  bill  of  lading  oonduBive;  Zouch  v.  Chesa- 
peake ft  O.  R.  Co.  17  L.  B.  A.  116,  which  holds  carrier  entitled  to  limit  liability  to 
value  of  horse  as  fixed;  Alair  y.  Northern  P.  B.  Co.  10  L.  R.  A.  764,  which  up* 
holds  carrier's  right  to  fix  value  of  live  stock  lost  by  negligence;  Willock  v.  Penn- 
sylvania R.  Co.  27  L.  R.  A.  228,  which  holds  carrier  not  protect«I  against  ow«* 
ne^igence  by  requirement  that  shipper  shall  insure  for  carrier's  benefit;  Shackt 
V.  Illinois  C.  R.  Co.  28  L.  R.  A.  176,  which  holds  carrier  relieved  from  liability 
by  fraud  in  shipping  valuable  goods  as  "household  goods;"  J.  J.  Douglass  Co. 
T.  Minnesota  Transfer  R.  Co.  30  L.  R.  A.  860,  which  sustains  stipulation  as 
condition  of  making  lower  freight  rate  for  adjusting  loss  at  specified  valuation; 
United  States  Exp,  Co.  t.  Koemer,  33  L.  B.  A.  600,  which  denies  right  of 
express  company  to  additional  compensation  because  value  of  package  carried 
exceeded  amount  represented ;  Ohio  ft  H.  R.  Co.  v.  Taber,  34  L.  R.  A.  685,  which 
holds  invalid,  stipulation  limiting  value  of  animals  carried,  and  as  to  time 
of  notice  of  injury;  Mears  v.  New  York,  N.  H.  ft  H.  R.  Co.  66  L.  R.  A.  884,  which 
anthorises  carrier  to  stipulate  ior  exemption  fnmi  liabili^  for  wet;  Bosentiial 
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T.  Weir,  67  L.  R.  A.  527,  which  holds  failure  to  comply  with  agree mgnt  br 
stoppage  m  traneitu  Dot  within  contract  limiting  liability  to  specified  anoonti 
Aufcer  T.  Atlantic  Coast  Line  R.  Co.  68  L.ILA.  827,  which  denies  right  of 
carrier  to  contract  for  exemption  from  liabllify  for  injury  by  delay  due  to  iti 
own  Mgl^ence;  Bmlej  t.  Mtimore  &  O.  IL  Go.  68  LJLA.  871,  whldi  denies  right 
of  earrier  of  live  stodc  to  exempt  Itself  from  liaUlil^  for  loss  delay  in  trans- 
portation oecasionad  1^  its  n^ligance  or  misfeManoe  by  contract  providing 
Uiat  shipper  shall  accept  as  full  compensation  in  ease  of  an  usual  detentioii 
amount  actually  expended  in  purchase  of  food  and  water  while  so  detained. 

Cited  in  notes  (18  L.  R.  A.  S28)  on  right  of  common  carrier  to  limit  com- 
mon-law liability  by  contract  in  absence  of  negligence;  (1  L.RJL(N.S.)  986) 
on  limiting  valuation  of  property  as  affecting  amount  of  recoreiy  for  loss  bj 
carrier's  negligence;  (88  Am.  St.  Rep.  82,  86,  97.  107,  110)  on  limitation  <ri 
carrier's  UabOity  in  bills  of  lading;  (fi  Eng.  Rol.  Caa.  347)  on  special  limi- 
tations of  liability  of  carrier. 

Cited  in  Bozen  v.  Dry  Dodc,  E.  B.  &  B.  R.  Co.  7  Misc.  132,  27  N.  Y.  Sapp. 
337,  holding  failure  of  conductor  to  read  oontraet  of  employment,  no  defense 
against  provisions. 

14  L.  R.  A.  438,  WESTERN  ft  A.  R.  CO.  r.  STATE  (Qa.) 
l,tal»l]ltr  •t  mtmtr  tor  Interest. 

Cited  in  Flint  &  P.  M.  R.  Co.  t.  SUU  Auditors,  102  Mich.  602,  «0  N.  W.  773, 
holding  state  not  liable  for  interest  on  bill  of  costs. 

Cited  in  note  (42  L.  R.  A.  38,  40,  62)  on  what  constitutes  valid  elaima  against 
sUte. 

14  L.  R.  A.  460.  STEVENSON  t.  COLGAN,  91  Cal.  640.  26  Am.  St  Rep.  230,  S7 

Pac.  1089. 

Bxtrlnale  evldenee  as  to  valldltr  of  Mt> 

Cited  in  Yolo  County  v.  Colgan,  i32  Cal.  270.  84  Am.  St.  Rep.  41,  64  Pae. 
403,  denying  right  to  impeach  validity  of  statute  by  resort  to  legislative  journal; 
Fragley  v.  Phelan,  126  Cal.  403,  68  Pac.  023,  holding  adoption  by  legislature  of 
city  charter  as  law,  conclusive  as  to  existence  of  requisite  facts;  Conlia  ▼.  San 
Francisco,  90  Cat  20,  21  L.  R.  A.  476,  37  Am.  St  Rep.  17,  33  Pae.  753,  sus- 
taining demurrer  to  answer  setting  forth  mattwa  as  basis  for  l^slative  action; 
State  e«  rel.  Cheyenne  v.  Swan,  7  Wyo.  177,  40  L.  R.  A.  198,  75  Am.  St  Rep.  689, 
51  Pac.  209,  holding  cour^  boB  authority  to  examine  legislative  journals  to  deter- 
mine validity  of  passage  of  disputed  act;  Lee  v.  Tucker,  130  6a.  48,  60  S.  li^. 
164;  Smith  v.  Matbews,  155  Cal.  753,  103  Pac.  199.— on  presumption  that 
governor  and  legislature  have  ascortained  existence  of  fact  iMfore  passing 
statuto  right  to  pass  which  depends  on  existonce  of  fact}  People  ex  rel.  Chap- 
man v.  Sacramento  Drainage  Dist  15S  Cal.  386,  103  Pac  207,  holding  where 
legislature  itself  creates  reclamation  district  and  its  decisitm  is  dependent  on 
question  of  fact  it  is  conclusively  presumed  legislature  took  evidence  in  the  de- 
termination. 

Cited  in  footiiotee  to  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  14  L-  R-  A.  481, 
which  holds  Jcginiative  statement  as  to  purpose  of  s^pn^riation  bill  conclusive 
on  court;  Stockton  t,  Powell,  15  L.  R  A.  42.  which  holds  courts  without  power 
to  inquire  as  to  notice  of  application  to  l^slnture  for  local  legislation;  Stats 
V.  Wombje,  10  L.  R.  A.  827,  whidi  bolda  exemption  4^  railroad  employees  from 
road  duty  not  special  privily;  Peo^  v.  Dett«pthaler,  44  L.  R.  A.  164,  iriiidi 
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holds  bill  in  which  enacting  clause  added  wltbont  Muflifnity  derk  of  one 
branch  of  l^slature,  void. 

Cited  in  notes  (23  L.  R.  A.  347)  on  conclusiveneBS  of  enrolled  bill;  (47  L.  B.  A. 
519)  on  unoonstitutionalttj  of  statute  aa  defenae  against  mandamua  to  ooupel 
its  enforoement. 

IieslalatlTe  eoattrol  of  voblle  prop«vtr* 

Cited  in  Crockett  v.  Mathews,  157  Cal.  157.  106  Pac.  576.  holding  that  courts 
have  no  right  to  review  determination  of  legislature  to  change  from  fee  to  salary 
system  of  oompensation  for  officers,  where  it  is  not  disclosed  whether  increase 
in  oompensation  is  produced;  Patty  v.  Colgan,  S7  CaL  252,  18  IfcR.A.  746,  SI 
Fac.  1133,  holding  appropriation  for  benefit  of  flood  sufferers  violates  eonstitu* 
tional  provision  aj^inst  making  gift  of  public  pnqwrfy  to. individual. 

Distinguished  in  Conlin  v.  San  Franeisoo,  114  Cal.  407.  33  LJLA.  76S,  46  Pas. 
379,  where  question  Was  as  to  power  of  tegialatiire  to  deal  with  moneye  in  treas- 
ury of  municipal  corporatiMi. 

14  L.  R.  A.  462,  HIGHLAND  AVE.  &  BELT  R.  CO.  T.  MATTHEWS*  99  Ala.  24, 

10  So.  267. 
AaUoK  at  l»w  for  imimwT  tm  ygoyoi'fy- 

Cited  in  Oennfa  v.  Mobile  ft  M.  R.  Oo.  137  AU.  66T,  97  Am.  St  Rep.  69, 
35  So.  30,  holding  that  action  at  law  aifbrds  adequate  remedy  Sor  injuiy  to  prop- 
erty for  hotel  purposes  from  ecmstnietion  of  depot. 
CjOMtlBBtMC  Inlnry. 

Cited  in  Williams  v.  Southern  P.  R.  Co.  150  Cal.  627,  89  Pac.  509,  holding  in- 
jury due  to  construction  and  operation  of  steam  railroad  is  continuing  and 
action  must  be  commenced  within  statutory  period  after  original  infliction  of 
injury;  Virginia  Hot  Springs  Co.  v.  MeCrsy.  106  Va.  472,  10  L.R.A.(K.S.)  470, 
.56  S.  K.  216,  10  A.  &  E.  Ann.  Cas.  179.  on  remedies  for  continuing  injuries. 

Cited  in  note  (128  Am.  St.  Rep.  960,  062,  as  to  when  nuisance  will  support 
only  one  recovery  and  when  it  may  support  several. 
iDjnncttou  aiEalnMt  injary  to  eaaetnent. 

Cited  in  Weateni  R.  Co.  v.  Alabama  G.  T.  R.  Co.  96  Ala.  282.  17  L.  R.  A.  482, 
11  So.  483,  holdinff  equity  will  not  enjoin  construction  of  railroad  in  bif;hway  in 
favor  of  another ;  Mobile  &  M.  R.  Co.  v.  Alabama  Midland  R.  Co.  11^  Al^. 
23  So.  57,  denying  injunction  restraining  construction  of  railroad '%^rking' no 
injury  to  abutter:  Birmingham  Traction  Co.  v.  Birmingham  E.  &  Electric  Co. 
llfl  Ala.  135,  24  So.  368,  denying  right  of  railway  company  to  ciujs  anntlier's 
right  of  way  without  compensation;  Birmingham  Traction  Co.  v,  Birmingliam 
R.  A  Electric  Co.  119  Ala.  140,  43  L.R.A.  234,  24  So.  502,  denyiii'.'  iniiinctive 
relief  against  trespass  by  railway  company,  without  authority  to  cxli.nd  line; 
Birmingham  Traction  Co.  v.  Southern  Bell  Teleph.  A  Teleg.  Co.  119  Ala.  162,  24 
>So.  731,  sustaining  injunotion  nj^ainnt  injury  to  telephone  system  by  erection  of 
trolley  wires  so  as  to  touch:  Sonthern  R.  Co.  v.  Hood,  126  Ala.  318,  85  Am.  St. 
Rep.  32.  28  So.  662,  denying  railroad  eompanv's  right  to  enjoin  ejectment  wiUi- 
out  making  compensation  for  land  taken-.  'Montg'-iniery  Light  &  Water  P.  Co. 
V,  Citizen's  Light,  Heat  4  P.  Co.  147  Ala.  364,  40  So.  981,  dissolving  preliminary 
injunction  to  restrain  light  company  from  stringing  wires  on  pole  of  another 
company  where  compensation  due  latter  was  fixed  by  city  electrician  under 
ordinance  and  refused  by  company. 

Cited  In  footnote  to  Austin  r.  Augusta  Terminal  R.  Co.  47  L.  R.  A.  765,  which 
denies  recovery  for  depreciation  in  value  of  property  by  noise,  smoke,  and  cinders 
from  railroad. 

L.RJL  Au.  Vol.  II.— 7«. 
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Cited  in  TKadwcll  r.  TMa,  108  Ala.  263,  18  So.  88«,  denying  cbieetka  to 
remotenesa  of  damages  raised  by  demurrer,  when  complaint  atates  cause  of  aetkm. 
AetlOB  1b  trcapAMi  puainc  with  K>wt. 

Cited  in  HuntsviUe  v.  Ewiog,  116  Ala.  582,  22  So.  984>  denying  that  action 
against  city  for  digging  ditch  passes  to  subacquoit  gimntee. 
Duuivea  rcNSoverable  tor  lajary  t*        teklav  realtr* 

Cited  in  Meighan  v.  Birmingham  Terminal  Co.  165  Ala.  603,  51  So.  775,  hold- 
ing tbat  measure  of  damages  for  closing  street  is  difference  between  market 
value  of  property  before  and  after  obstruction;  Sloss-Sheffield  Steel  ft  I.  Co.  t. 
Mitchell,  161  Ala.  287,  49  So.  851,  holding  damages  for  depreciation  in  mariut 
Tolne  of  premisea  not  reeorerable  where  nuiBanoe  emnplained  of  ia  abataUa  aa4 
ranediable. 

Cited  in  footnote  to  Suffolk  &  C.  B.  Co.  t.  West  Bnd  L.  ft  I.  Go.  68  lOUA 
333,  which  holds  value  of  land  taken  together  with  damage  to  abtittiag  lots 
measure  of  compensation  on  condemnation  by  railroad  company  of  street  for 
right  of  way. 

Cited  in  notes  (28  L.R.A.(N.S.)  969)  on  right  of  one  whose  property  taken 
for  public  use  without  consent  or  cOBdemnation,  to  maintain  action  for  ooia- 
pensation  or  permanent  damages;  (36  LJLA.(N£.)  764,  785)  on  abutter's 
right  to  compensation  for  railroads  in  streets. 

Distinguished  in  Enterprise  Lumber  Co.  v.  Porter,  165  Ala.  429,  46  So.  773, 
holding  abutting  owner  entitled  to  damages  for  injury  to  hia  property  by  chan- 
ging grade,  whether  he  owns  fee  in  street  or  not;  also  that  in  assessing  damages 
to  property  not  taken,  measure  is  difference  between  actual  market  ralue  before 
and  after  work  ia  done. 


14  L.  R.  A.  466,  McQUIG.\N  v.  DELAWARE,  L.  A  W.  R.  CO.  129  N.  Y.  50,  41 
N.  Y.  S.  R.  382.  21  N,  Y.  Civ.  Proc.  Rep.  396,  26  Am.  St  Rep.  507,  29  N.  E. 


CompelliBv  ankmlMlOB  to  ■■■peetton. 

Cited  in  Syracuse  v.  Olouide  Woolen  Mills,  73  Hun,  ^4,  S6  N.  V.  Supp.  429, 
denying  courts  power  to  grant  right  to  inspect  buildings  not  condemned  to 
acquire  evidence  on  assessment  of  damages;  Auerbach  v.  Delaware,  L.  ft  W.  R. 
Co.  60  App.  Div.  202,  73  N.  Y.  Supp.  118,  denying  power  of  court  to  onnpel 
production  of  parts  of  boiler  alleged  as  causing  injury. 

Cited  in  note  (41  Am.  St  Rep.  388,  389,  394)  on  power  to  compel  parfy  to 
produce  boxes  and  papers  as  evidence  on  examination  of  adversary. 
—  Pliraleal  enwlutloB. 

Followed  in  Cole  v.  Fall  Brook  Coal  Co.  169  N.  Y.  60,  53  N.  E.  670.  Affirming 
87  Hun,  690,  34  N.  Y.  Supp.  572,  holding  prior  to  amendment  to  Civ.  Code. 
{  873,  courts  could  not  compel  subtnisa^on  to  physical  examination. 

Cited  in  Lyon  v.  Manhattan  R.  Co.  142  N.  Y.  302,  25  L.  R.  A.  404,  footnote 
p.  402,  37  K.  E.  113,  denying  power  to  authorize  official  examination  of  plaintiff 
as  independent  proceeding;  Peoria,  D.  ft  E.  R.  Co.  v.  Rice,  144  IlL  232,  33  N.  K 
051,  and  Stadc  v.  Kew  York,  N.  H.  ft  H.  R.  Co.  177  Mass.  157,  52  L.  B.  A.  32B, 
footnote  p.  328,  S3  Am.  St  Rep.  260,  68  N.  E.  686,  denying  power  of  court  to 
compel  plaintiff  to  submit  to  physical  examination:  Xeill  v.  Brooklyn  Eler.  B. 
Co.  13  Misc.  404,  34  N.  Y.  Supp.  1144,  holding  plaintiff  in  action  for  personal 
injuries  cannot  be  compelled  to  exhibit  injuries  to  jury ;  People  ex  rel.  Moaher  v. 
Roosa,  43  App.  Div.  612,  60  N.  Y.  Supp.  244,  denying  policeman  required  to  sub- 
mit to  physical  examination  in  mandamus  proceedings  to  detemiBa  right  to 
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{KWititHi;  SeweU  v.  Butler,  16  App.  Div.  79,  44  N.  Y.  Supp.  1074,  compelliog  plain* 
tiff  under  Civ.  Code,  $  873,  to  submit  to  physical  examination  in  action  for  peraonal 
injuries;  Anonymous,  34  Misc.  110,  flO  N.  Y.  Supp.  647,  holding  court  may  compel 
husband  to  submit  to  physical  examination  in  suit  to  annul  marriage  to  enable 
wife  to  establish  existence  of  disease;  Cahn  v.  Cahn,  21  Misc.  507,  48  N.  Y.  Supp. 
173,  holding  court  may  compel  husband  to  submit  to  examination  as  to  physical 
abilify;  Ottawa  v.  Gilliland,  63  Kan.  167,  88  Am.  St.  Rep.  232,  65  Pac.  252; 
McGovem  v.  Hope,  63  N.  J.  L.  79,  42  Atl.  830;  Lane  v.  Spokane  Falls  &  N.  R. 
Co.  21  Wash.  135,  46  L.  R.  A.  159,  footnote  p.  153,  75  Am.  St.  Rep.  821,  57 
Pac  367, —  sustaining  power  of  court  to  order  physical  examination  of  woman, 
in  action  for  personal  injuries;  Green  t.  Middlesex  R.  Co.  10  Misc.  475,  32  N.  Y. 
Supp.  177«  holding  affidavit  stating  nature  of  acUon,  ignorance  of  nature  and 
extent  if  injury,  sufficient  to  oSitain  order  for  examination;  Austin  ft  N.  W.  R. 
Co.  V.  Cluck,  97  Tex.  177,  04  L.R.A.  497,  footnote  p.  494,  77  S.  VV.  403,  denying 
court's  power,  in  absence  of  statute,  to  compel  physical  examination  of  plaintiff 
in  negligence  case;  Chicago,  R.  1.  A.T.  E-  Co.  v.  Langston,  19  Tex.  Civ.  App. 
579,  47  S.  W.  1027  (dissenting  opinion),  majority  upholding  right  of  company 
to  examine  plaintitT,  who  exhibited  wounded  limb^  to  jury;  Hall  v.  Manson,  99 
Iowa,  716,  34  L.  R.  A.  B14,  08  N.  W.  922  (dissenting  opinion),  majority  holding 
refusal  of  court  to  take  disputed  measurement  in  presence  of  jury,  ^intiff  not 
objecting,  error;  Joliet  Street  R.  Co.  v.  Call,  143  111.  182,  32  N.  B.  389,  holding 
oourt  without  power  to  require  plaintiff  to  submit  to  phsvicel  ekamination; 
Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  403.  on  power  of  court  to  order  physical 
examination  of  person;  Cedartown  v.  Brooks,  2  Ga.  App.  591,  59  S.  E.  836  (dla- 
senting  opinion),  on  compelling  plaintiff  in  aotiqn<  for  perBonal  injuries  to  eubmit 
to  physical  examination;  May  v.  Northern  P.  R.  Co.  32  Mont.  528,  70  L.R.A. 
114,  81  Pac.  328,  4  A.  ft  E.  Ann.  Caa.  605,  holding  court  cannot,  in  absence  of 
If^islation,  compel  plaintiff  in  action  for  personal  injuries  to  submit  to  physical 
examination;  Goldenberg  t.  Zirinsky,  114  App.  Div.  828,  100  N.  Y.  Snpp.  261, 
holding  power  of  court  to  direct  physical  examination  is  derived  wholly  from 
statute;  People  ex  rel.  Gow  v.  Bingham,  67  Misc.  60,  107  N.  Y.  Supp.  1011, 
holding  it  unlawful  for  police  to  compel  person  charged  with  crime  by  grand 
jury  to  submit  to  having  his  photograph  taken  and  measurements  and  imprints 
made  under  Bertillon  system;  Moore  v.  Reinhardt,  136  App.  Div.  619,  121  N. 
Y.  Supp.  205,  reversing  order  directing  appointment  of  physician  to  examine  de< 
fendant  and  report  upon  bis  physical  ability  to  be  present  at  examination  before 
trial. 

Cited  in  footnotes  U>  Bagwell  t.  AtlanU  Consol.  Street  R.  Co.  47  L.  R.  A.  480, 
which  holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for 
her  refusal  after  attaining  majority  to  submit  to  physical  examination;  Witten- 
berg v.  Onsgard,  47  L.  R.  A.  141,  which  denied  application  to  compel  plaintifT  to 
submit  his  neck  to  be  photographed  by  X-Ray;  O'Brien  v.  La  Crosse,  40  1*.  R.  A. 
831,  which  denies  power  of  court  to  order  examination  as  to  condition  of  plain- 
tiff's bladder  under  evidence  that  it  might  be  dangerous;  Graves  v.  Battle  Creek, 
19  L.  R.  A,  641,  which  holds  court  may  compel  exhibition  of  injured  arm  to  physi- 
cian during  trial;  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains  court's 
power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismissal  of  ac- 
tion; Cleveland.  C.  C.  ft  St.  L.  R.  Co.  v.  Huddleston,  36  L.  R.  A.  681,  which  holds 
production  of  plaintiff's  urine  for  examination  should  be  required  where  clahn  of 
disease  of  urine  made;  State  v.  Height,  59  L,  R.  A.  437,  which  holds  unlawful, 
disclosure  by  physicians  of  knowledge  as  to  venereal  disease  obtained  by  examina- 
tion against  his  will  of  one  accused  of  rape;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Pal- 
more,  64  L.  R.  A.  90,  which  holds  that  physical  examinatira  of  ^e  involving  use  of 
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drugs  ahould  be  granted  in  action  for  physical  injury;  Austin  k  N.  W.  R.  Ok 
V.  Cluck,  64  LJt^  494,  which  denies  pover  of  court  in  absence  of  itatate  to  re- 
quire the  plaintiff  in  an  aetimi  for  peraonal  Injuries  to  submit  to  an  examintaioa 

of  his  peraon;  May  t.  Northern  P.  R.  Co.  70  L.R.A.  111,  which  denies  judical 
power  at  common  law  to  compel  plaintiff  to  submit  to  physical  examination. 

Cited  in  notes  (2  L.R.A. (N.S.)  387)  on  waiver  of  right  to  object  to  physical 
examination  or  exhibition  of  person;   (23  L.R.A.(N.S.)  463,  465)  on  power  to 
oompel  physical  examination;  (68  Am.  St.  Rep.  242,  246)  on  physical  examina- 
tion of  putied  1^  order  of  court. 
—  VolBBtevr  exkiftltlOM. 

Cited  in  Arlcansas  River  Packet  Co.  v.  Hobbs.  105  Tenn.  37,  58  S.  W.  278,  hold- 
ing plaintiff  may  exhibit  injured  limb  to  jury  in  action  for  injuries. 

Distinguished  in  Winner  v.  Lathrop,  67  Hun,  514,  22  N.  Y.  Supp.  S16,  holding 
one  submitting  injured  wrist  to  examinatioii  of  jury  must  allow  deiendanfa  in- 
spection of  same. 

Rlvht  •!  M«lom  tm  vKcste  BMMamiCMt. 

Cited  in  J.  4  A.  McKcdmie  Brewing  Co.  v.  Canandaigua,  IS  App.  Div.  153, 
78  N.  Y.  S.  R.  44  N.  Y.  Supp.  317  (dissentiiig  opinion),  majori^  holdiag 
property  owner  may  sue  to  vacate  asBeesment  ior  sewer  coBstmotitm. 

Cited  in  Be  Ingalls  Bros.  70  a  C.  A.  101,  137  Fed.  SSO.  on  jadieial  diwrrtiOB. 

14  L.  R.  A.  470.  CARTIER  t.  TROY  LUMBER  00.  188  111.  fiSS,  S8  N.  E.  832. 
Pr—w—ptton  ftwm  f«ll«re  to  produce  evldeaoo. 

Cited  in  Prineeyille  v.  Hitchcock,  101  ill.  App.  69i,  holding  refusal  of  defend- 
ant to  testify  in  own  behalf  raises  no  tnfcrenee  of  unfavorable  evidence;  Rossit«r 
V.  Boley,  13  S.  D.  375,  83  N.  W.  428,  holding  inntruction  that  jury  may  infer 
damaging  evidence  from  failure  to  produce  receipts  in  action  for  d^t,  error,  when 
notice  to  produce  not  served;  Western  A  A.  R.  Co.  t.  Morrison,  102  Ga.  331,  40 
L.  R.  A.  88,  66  Am.  St.  Rep.  173, 20  S.  E.  104  (dissenting  opinion ) ,  majority  hold- 
ing inference  of  prejudicial  testimony  drawn  from  failive  of  company  to  examine 
as  witness,  employee  who  feaw  dinpoted  occurrence:  Txiwe  r.  Donnelly,  36  Colo. 
206,  8S  Pae.  818,  holding  instriietion  in  action  of  replevin  for  mare  that  if  jflrr 
believed  mare  was  removed  from  jurisdiction  of  court  so  u  to  make  her  identifi- 
cation impossible  they  might  infer  that  her  production  would  be  unfavor^le 
to  defendants  erroneous  where  there  was  no  evidence  to  show  such  purpose  in  her 
removal;  St.  Louis  v.  R.  25  Can.  8.  C.  682,  holding  litigant  who  had  destrtn-ed 
books  and  papers  not  to  be  deoned  spoliator  under  circumstances  of  case. 

Cited  in  note  (34  L.  R.  A.  682)  on  presumption  against  destroyer  of  evidenee. 
Charurr  tndleatlMa;  coort'a  vl«w«. 

Cited  in  Preston  v.  Moline  Wagon  Co.  44  111.  App.  343,  holding  instmctim  indi- 
cating views  of  court  conii<titiites  reversible  error;  Miller  v.  People,  228  IIL  383. 
82  X.  E.  391,  disapproving  an  Instruction  on  possession  of  recently  stolen  goods 
which  assumed  the  fact  of  such  po^^ession  and  the  inadequacy  of  explanation. 

14  L.  R.  A.  474,  DAGGETT  v.  COLGAN,  92  Cal.  53,  27  Am.  St  B«f^  95,  28  Pac 
51. 

Approprlotlow  of  pablle  fnMds. 

Cited  in  footnotes  to  Contin  v.  Snn  Francisco,  33  L.  R.  A.  732,  which  dodes  leg- 
islative ripltt  to  direct  u^r-  of  eify  money  to  pay  claim  based  on  merely  moral  obli- 
gation; Edgerton  T.  Gold&boro  Water  Co.  48  L.  R.  A.  444,  whidi  holds  cost  of  pro- 
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viding  water  for  eify  aatiiorused  by  ebarter  not  a  "neceuary  •qtam;'*  Catting  t. 
Taylor,  Ifi  L.  R.  A.  691,  which  holds  appropriation  to  reword  fire  oompanlea  oom* 
plying  with  specified  conditions  not  a  donation;  Knowlton  t.  Williams,  47  L.  R. 

A.  314,  which  holds  statutory  restriction  of  height  of  buildings  adjacent  to  publlo 
square  for  promotion  of  its  beauty  and  attractiveucsa  to  be  for  a  public 
purpose;  Carter  t.  Thorson,  24  L.  R.  A.  734,  which  upholds  legislative  power  to 
incur  indebtedness  for  public  printing  without  prior  appropriation ;  People  ex  rel. 
Rinsfeld  v.  Murray,  32  L.  R.  A.  344,  which  holds  valid  excise  law  graduating  ac- 
cording to  population  of  cities  excise  taxes  which  are  divided  between  cities  and 
state;  Baltimore  &,  £.  S.  R.  Co.  t.  Spring,  27  L-  R.  A.  72,  which  denies  right  to 
issue  county  bonds  In  aid  of  railroad  in  receivers*  hands,  with  provision  for  first 
paying  claims  due  residents  of  county ;  Re  Stanford,  45  L.  R.  A.  788,  which  holds 
statute  exempting  certain  persons  from  liability  for  inheritance  tax  invalid;  Was- 
Bon  V.  Wayne  County,  17  L.  R.  A.  795,  which  holds  county  not  taxable  for  site  and 
construction  of  state  building;  State  ex  rel.  Crow  v.  St.  Louis,  61  L.  R.  A.  593, 
which  sustains  city's  right  to  reimburse  policeman  amount  of  judgment  collected 
from  him  for  shooting  bystander  while  attempting  to  dlioot  mad  steer  <hi  street; 
Chapman  v.  New  York,  56  L.  R.  A.  846,  which  denies  city's  power  to  issue  neces- 
sary expenses  previously  incurred  by  city  officer  in  defending  charge  of  official  mis- 
conduct; State  ea  rel.  Custer  County  Agri.  Soc.  v.  Robinson,  17  L.  R.  A.  383,  which 
holds  legislature  empowered  to  determine  purposes  authorizing  taxation;  Owens- 
boro  V.  Com.  44  L.  R,  A.  202,  which  holds  public  parks  and  fire  department  build- 
ings and  appliances  exempt  from  taxation;  Manning  v.  Devil's  Lake,  65  L.R.A. 
187,  which  holds  that  city  cannot  impose  taxes  to  raise  funds  to  pay  for  a 
bridge  outside  the  city  boundaries;  Hoorhead  v.  Murphy,  08  L.R.A.  400,  which 
sustains  power  of  municipality  to  reimburse  police  officer  for  cxpeiuea  and 
attorneys*  fees  in  defending  action  for  false  itnprhonment. 

Cited  in  notes  (18  I<.  R.  A.  544)  on  protection  of  private  rights  from  Interfer- 
ence by  public;  (42  L.  R.  A.  80,  72)  on  what  claims  eonstltnte  ralld  demands 
against  a  state. 

—  For  ed«catlOB«l  and  sharMable  pnrpoavB. 

Cited  in  Shelby  County  v.  Tennessee  Ontennial  Exposition  Co.  96  Tenn.  662, 
33  L.  R.  A.  710,  footnote  p.  717,  S6  S.  W.  684,  holding  exi(iibltton  of  county  re- 
sources at  state  expoaiti(m,  county  purpose;  State  cx  rel.  Douglas  County  v.  Cor- 
nell, 53  Neb.  563,  39  L.  R.  A.  516,  footnote  p.  ^13.  68  Am.  St.  Rep.  629,  74  N.  W. 
no,  sustaining  as  ior  public  purpose,  icouncy  exhibit  at  inteifstBte  fair;  Melvin  v. 
State,  121  Cal.  22,  53  Pac  416,  holding  authority  implied  to  charge  admission  fee 
to  state  fair,  under  statute  providing  for  annual  fair;  Minneapolis  v.  Janney,  86 
Minn.  119,  i*0  N.  W.  312,  holding  taxation,  resulting  from  donation  of  land  for 
exposition  purposes,  not  used  for  private  enterprise;  Leatherwood  v.  Hill,  10 
Ariz.  247,  80  Pac.  521,  sustaining  appropriation  for  historical  society;  Board  of 
Directors  v.  Nye,  8  Cal.  App.  544,  07  Pac.  208,  sustaining  appropriation  for 
Woman's  Relief  Corps  Home  Association;  Hager  v.  Kentucky  Children's  Home 
Soc.  119  Ky.  245,  67  L.R.A.  818,  83  S.  W.  605,  sustaining  appropriation  for  society 
to  Heek  out  destitute  children  and  provide  homes  for  them;  Kentucky  Live  Stock 
Breeders'  Asao.  V.  Bager,  120  Ky.  133,  85  S.  W.  738,  9  A.  &  E.  Ann.  Gas.  50,  hold- 
ing state  fair  is  public  purpose  for  which  legislature  .may  appropriate  mon^  of 
state. 

Cited  in  footnotes  to  Bourn  v.  Hart,  16  L.  R.  A.  431,  which  holds  payment  of 
claim  for  Injuries  to  person  in  employ  of  state  for  which  it  is  not  liable  a  "gift;" 
Norman  v.  Kentucky  Bd.  of  Managers,  18  L.  R.  A.  556,  which  holds  for  public 
purpose  appropriation  for  exhibit  at  Columbian  Exposition;  Patty  v.  Colgan.  18 
L.  R.  A.  744,  whidi  holds  ippropriation  for  sufferers  from  flood  illegal;  Cktnlln 
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T.  San  Francisco,  21  L.  R.  A.  474,  which  holds  void  act  for  relief  of  street  ooo- 
tractor;  Marion  Twp.  v.  Stat«,  25  L.  R.  A.  770,  which  holds  nnMMistitutioDal 
act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for  which  no 
obligation  exists;  Baltimore  v.  Keeley  Institute,  27  L.  R.  A.  646,  which 
holds  valid  act  authorizing  treatment  of  habitual  drunkard  at  expense  of  county 
or  city  of  residence;  Be  House,  33  R.  A.  832,  which  sustains  right  to  use  coun- 
ty funds  to  pay  for  cure  of  indigmt  inebriates  in  private  establishment;  LniHi 
T.  Chippewa  County,  34  L.  R.  A.  131,  which  sustains  donation  by  county  to  se- 
cure site  for  state  institution  for  feeble  minded;  Wisconsin  Keeley  Institute  Co. 
V.  Milwaukee  County,  36  L.  R.  A.  55,  which  holds  invalid,  statute  for  treatment 
of  habitual  drunkards  at  private  institution  at  county  expense;  Busli  v.  Orange 
County,  45  L.  R.  A.  656,  which  holds  void,  statute  authorizing  counties  to  raise 
by  taxation  money  to  pay  drafted  men  or  tJieir  heirs;  Allen  v.  State  Auditor*, 
47  L.  R.  A.  117,  which  denies  right  to  appropriate  public  money  to  pay  par- 
doned convict  for  alleiged  wrongful  imprisonment;  Opinion  of  Justices,  49  I*. 
R.  A.  564,  which  holds  l^slative  right  to  appropriate  money  for  widow,  heirs, 
etc.,  of  deceased  officer  dependent  on  whether  public  good  will  be  served;  State 
OS  ret.  New  Richmond  v.  Davidson,  58  L.  B.  A.  739,  which  sustains  appropria- 
tion by  legislature  to  pay  city  debt  for  burying  dead,  removing  debris,  and  car- 
ing for  injured  and  homeless;  Hager  v.  Kentucky  Childrens*  Home  Soc.  07  L.R.A. 
815,  which  upholds  appropriation  of  public  money  for  care  of  destitute  children. 

Cited  in  note  (7  L.R.A.(NjS.)  119S)  on  validity  of  statute  providing  for  as- 
sistance of  individual  members  of  certain  classes  of  unfortunate  or  afflicted 
persons. 

^  To  eoadaet  w  promote  bwIneM. 

Cited  in  Denning  v.  State,  123  Cal.  322,  55  Pac.  1000,  denying  that  collec- 
tion of  tolls  by  government  harbor  commissioners  converts  same  into  busi- 
ness enterprise. 

Cited  in  footnotes  to  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  14  L.  R.  A.  431, 
which  author!^  appropriation  to  enlarge  private  mill  race  for  eztoision  of  navi- 
gation; Stodcton  V.  Powell,  16  L.  B.  A.  42,  wbic^  holds  improvement  of  naviga- 
tion within  county  a  county  purpoae;  Opinion  of  Justices,  15  L.  R.  A.  809. 
which  holds  parcfaaae  of  fuel  by  munidpality  and  resold  to  inhabitants  not  a 
public  purpose;  Re  Clark,  19  L.  B.  A.  188,  which  holds  suit  maintainable  to 
compel  investment  of  taxes  from  railroads  in  sinking  fund  to  pay  railroad 
aid  bonds;  Rippe  v.  Becker,  22  L.  R.  A.  857,  which  denies  power  of  state  to  own 
and  operate  grain  elevator;  Lancey  v.  King  County,  34  L.  B.  A.  817,  which 
authorizes  county  indebtedness  for  public  canal  through  county  to  connect  large 
public  waterways  with  ocean;  Sun  Print.  A.  Pub.  Asso.  v.  New  York,  37  L.  R. 
A.  788,  which  holds  rapid-teansit  railway  in  city  streets  a  highway  for  which 
indebtedness  may  be  incurred;  Fritchard  t.  Mi^un,  46  L.  B.  A.  381,  which 
authorizes  taxes  to  aid  in  building  tvr  highwi^  and  railway  purpose*  toll 
bridge  owned  by  private  corporation;  Oren  em  rel.  Barbour  t.  Pingree,  46  L. 
R.  A.  407,  which  holds  void,  statute  empowering  city  to  purchase  and  operate 
street  railways;  Dodge  r.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  pro- 
motion of  construction  and  operaUon  of  sugu  mills  a  private  purpose  not  au- 
thorizing taxation. 

Cited  in  note  (31  L.R.A.(N.S.)  117)  on  right  of  innnicipalify  to  engage  in 
enterprises  of  private  diaracter. 
Por  fcowKtlca. 

Cited  in  footnotes  to  Deal  v.  Mississippi  County,  14  L.  R.  A.  622,  which  holds 
tree-planting  bounties  valid;  Institution  for  Education  of  Mute  ft  Blind  v. 
Henderson,  18  L.  R.  A.  398,  which  holds  invalid,  act  tor  payii^t  bountiea  b|y  ooutt- 
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ty  treasurer;  Ingram  v.  Colgan,  28  L.  S.  A.  187,  which  upholds  boun^  for 
killing  coyotes;  Micliigan  Sugar  Co.  T.  Diz,  SB  L.  S.  A.  329,  which  holds  bset 
sugar  bounty  unconstitutional. 
Wbat  U  public  parpoM  •T  vmr. 

Cited  in  Sisson  v.  Buena  Vista  County,  128  Iowa,  454,  70  L.R.A.  44S,  104  N. 
W.  454,  holding  drainage  of  surface  waters  from  agricultural  lands  is  public 
use;  McGlone  v.  Womack,  129  Ky.  288,  17  LJl.A.{N,8.(  860,  111  S.  W.  688, 
suggesting  that  act  imposing  tax  on  dogs  to  provide  fund  to  pay  for  sheep  kitted 
by  dogs  may  be  sustained  as  levying  tax  for  public  purpose. 

14  L.  R.  A.  481,  WATERLOO  WOOLEN  MFG.  CO.  v.  SHANAHAN,  128  K.  Y. 

345,  40  N.  Y.  S.  R.  95,  28  N.  E.  358. 
Slxtrlaalc  evidence  aa  to  coBstltndonalltr  ot  Mlatnte  or  ordinance. 

Cited  in  Kittlnger  v.  Buffalo  Traction  Co.  160  N.  Y.  389,  54  N.  £.  1081,  re- 
fusing to  inquire  uito  motives  indudng  common  eoundl  to  grant  rights  to 
traction  company;  State  ar  reU  Rose  v.  Superior  Court,  105  Wis.  677,  48  L 
R.*A.  829,  81  K.  W.  104S,  refusing  to  supervise  passage  of  ordinance  creating 
contract  between  city  and  street  railway  company;  Stevenson  v.  Colgan,  01  Cal. 
653,  14  L.  R.  A.  462,  26  Am.  St.  Rep.  230,  27  Fac.  1089,  holding  courts  must 
confine  attention  to  facts  appearing  on  face  of  act  when  assailing  same;  Lehigh 
Valley  R.  Co.  v.  Canal  Board,  69  Misc.  264,  126  N.  Y.  Supp.  227,  to  the  point 
that  court  cannot  determine  upon  testimony  of  witnesses  tiuit  purpose  of  legis- 
lature was  to  appropriate  money  for  individual,  when  it  has  expressed  its  pur- 
pose in  bill  to  be  for  improvement  of  canal;  Metz  t.  Maddox,  121  App.  i>lT. 
168,  105  N.  Y.  Supp.  702,  on  limiting  investigation  to  statute  itself,  circumstances 
leading  to  its  passage  and  its  purpose  in  determining  whether  it  is  local ;  Roches- 
ter V.  Gray,  60  Misc.  694,  112  N.  Y.  Supp.  774,  im  not  going  behind  language  of 
act  to  seek  out  purpose  not  disclosed  on  its  face;  Henderson  v,  Lexington,  132 
Ky.  407,  22  L.R.A.(N.8.)  36,  111  B.  W.  318,  nfming  to  Inquire  into  motives  of 
city  council  in  closing  alley, 
fttetnfca  «Mnil»d  1«c«l> 

Cited  in  People  ev  reL  Mitchdl  v.  Sturges,  166  N.  Y.  584,  61  N.  295,  Affirm- 
ing 27.  App.  Div.  390,  60  N.  Y.  Supp.  6,  upholding  abridgment  of  term  of  presi- 
dent of  village  as  incident  of  abolition  of  office  by  amendment  of  charter;  Peo- 
ple 60  rel  Burby  v.  Howland.  155  N.  Y.  290,  41  L.  R.  A.  846,  49  N.  E.  776 
(dissenting  opinion),  majority  declaring  unconstitutional,  act  excluding  justices 
of  the  peace  of  single  town  from  criminal  jurisdiction;  Re  Henneberger,  155  N. 
Y.  436,  42  L.  R.  A.  137,  50  K.  E.  61  (disaoiting  opinion),  majority  holding 
laws  providlug  for  widening  highways  outside  of  certain  incorporated  villages, 
violate  constitution;  Swikehard  v.  Michels,  81  Hun,  320,  8  Misc.  671,  29  N.  T. 
Supp.  777,  holding  legislature  may  provide  for  draimige  of  ibickly  settled  land 
partly  outside  of  city;  Smithsonian  Institution  v.  St.  John,  214  U.  S,  31,  63  L. 
ed.  899,  29  Sup.  Ct.  Rep.  601.  {Dismisaing  writ  of  error  to  191  N.  Y.  270,  83  N. 
E.  981,  14  Ann.  Gas.  708,  192  N.  Y.  382,  583,  85  N.  E.  143,  1116,  on  what  con- 
stitutes special  l^islation. 
Wh«  nuiV  aneatloB  validity  of  atatate. 

Cited  in  Board  of  Education  v.  Board  of  Education,  76  App.  Dir.  358,  78  H. 
Y.  Supp.  622,  denying  right  of  board  of  education  to  maintain  action  to  have 
statute  dividing  district  declared  void. 
Parpoaea  (or  wblcli  pnbllc  fnnda  may  be  ralaed. 


Cited  in  fociinotes  to  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which 
holds  unconstitutional  act  authorising  board  of  education  to  levy  tax  to  pay 
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claim  lor  which  no  obligation  exiaU;  Institution  for  Education  of  Mute  A  Blind 
V.  Henderson,  18  L.  R.  A.  398,  which  holds  invalid,  act  for  paying  bounties  by 
county  treasurer;  Conlin  v.  San  Francisco,  21  L.  R.  A.  474,  which  holds  void,  act 
for  relief  of  street  contractor;  Dcxige  v.  Mission  Twp.  54  L.  R.  A.  242,  which 
holds  promotion  ol  construction  and  operation  of  sugar  mills  a  private  purpose 
not  authorizing  taxaticni;  Wasson  t.  Wayne  Omnty,  17  L.  R.  A.  795,  whid 
holds  oounQr  not  taxabla  for  site  and  conitruetion  of  state  boiling;  Cutting  t. 
Taylor,  15  L.  R.  A.  601,  which  haii*  appropriatitm  to  reward  fire  companiw 
complying  wiUi  specified  eondliiotie  not  a  donation;  Ingram  t.  Colgan,  28  L 
R.  A.  187,  which  upholds  bounty  for  killing  coyotes;  Pritchard  v.  Magonn,  46 
L.  R.  A.  381,  which  authorizce  taxes  to  aid  in  building  for  highway  and  rail- 
way purposes  toll  bridge  owned  by  private  corporation;  People  ea  rel.  Einsfeld 
T.  Murray,  32  L.  R.  A.  344,  which  holda  valid,  excise  law  graduating  according 
to  populatitm  of  cities  excise  taxes  whteh  are  divided  between  ritiea  and  atate. 
Adv«rae  iMWaMalQa  aaralMat  atete. 

Followed  in  Fulton  Light,  Heat  A  P.  Co.  v.  New  York,  200  N.  Y.  422,  37  L.RA. 
(N.S.)  322,  94  K.  E.  199,  holding  that,  as  against  state,  no  title  to  river  can  be 
obtained  through  private  use,  whether  adverse  or  by  permiasioo,  however  long 
continued,  or  by  prescriptive  right. 
Blsht  t9  Imvrave  navlKmbllltr  ot  atrcsm. 

Cited  in  note  (67  LJt.A.  823)  on  right  to  improve  navigability  of  stream. 
ImJanetloM  iisal»«t  acta  of  pnbllc  ofllMrs. 

Cited  in  note  (8  1aR.A.(N.S.)  187)  on  injuoetioa  to  restrain  actions  of  puUk 
boards  under  void  statutes. 
VSddBv  private  propmrtr  for  pMMt«  aac. 

Cited  in  Ontario  Knitting  Co.  v.  State,  69  Mise.  160,  12S  N.  Y.  Snpp.  57,  to 
the  point  that  question  as  to  irtiether  use  to  which  property  is  to  be  pat  is  pubBt 
use  or  otherwise,  is  reviewable  by  courts;  George  Sweet  Mfg.  Co.  v.  Van  Der  Hoof, 
137  App.  Div.  496,  121  N.  Y.  Snpp.  S42,  holding  that  private  corporation  eannot 
condemn  land  for  switch  under  section  20  of  Railroad  Law,  Litchfield  v.  Bond, 
186  N.  Y.  87.  78  N.  E.  719,  reversing  105  App.  Div.  2S4.  93  N.  Y.  SnpR.  1016 
(dissenting  opinion),  on  insufficient  of  consequential  damages  to  {aivate  prop- 
erty as  ground  for  •rresting  work  upm  whieb  le^slatore  bas  defeennined  In  in- 
terest of  state  goveriiment;  People  v.  FisW,  110  App.  Div.  M4,  101  N.  Y.  Snpp. 
1047,  holding  owner's  fee  of  lands  taken  by  state  for  canal  purposes  may  be  di- 
vested without  nuUcing,  filing  and  serving  map. 

Jadlclal  povrcr  over  cmlaeat  domala. 

Cited  in  note  (22  LJUL(N.8.)  17,  26,  61,  53)  on  judicial  power  over  eminent 
domain. 

Pmetlee  tm  cMdosaiuitloa  proeeedlaga. 

Cited  in  Horoney  v.  State.  67  Misc.  66,  124  N.  Y.  Sapp.  8£4,  to  the  point  that 
damages  for  appropriation  of  lands  for  canal,  are,  when  there  are  Hens  or  incum- 
braneee,  deposited  by  comptroller  to  account  of  such  award,  to  be  paid  to  person 
entitled  on  supreme  court  orders. 

14  L.  R.  A.  487,  TURHER  v.  KYE,  IS4  Mass.  679,  S8  N.  E.  1048. 
CJondcmoiitloB  for  plpe-IInc  pnrpfiaea. 

Cited  in  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  S68, 
66  N.  E.  765,  holding  proof  that  company  furnishes  gas  for  public  use  neeesssiy 
before  exercise  of  right  to  condemn  property. 
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PorptMo  for  wlilcb  pablle  fnnda  m«r  be  nsed. 

Cited  in  Sweet  t.  Rechal,  159  U.  S.  400,  40  L.  ed.  196,  10  Sup.  Ct.  Rep.  Ao, 
upholding  act  autiioriziiig  eity  to  abat«  nuisance  by  taking  lands  and  completing 
system  of  drainage. 

Cited  in  footnotes  to  Bradley  v.  Fharr,  19  L.  R.  A.  047,  which  denies  power 
to  construct  private  railroad  on  public  road;  Bell  v.  Lambom,  20  L.  R.  A.  2ii, 
which  authorizes  taking  by  eminent  domain  of  right  of  way  to  carry  water  to 
electric  light  plant;  Wisconsin  Water  Co.  v.  Winans,  20  L.  R.  A.  6C2,  which 
denies  water-supply  company's  right  to  condemn  land  for  pipe  line;  Paxton  &, 
H.  Irrigating  Canal  A  Land  Co.  v.  Farmers'  &,  H.  Irrig.  A  Land  Co.  29  L.  R.  A. 
853,  which  holds  condemnation  of  land  for  irrigating  ditches  to  be  "for  public 
purpose;"  Leitzsey  v.  Columbia  Water  Power  Co.  34  L.  R.  A.  216,  which  holds 
damages  by  flooding  lands  by  dam  recoverable  under  eminent-domain  law,  not  by 
siiit  for  nuisance. 

Cited  in  note  (14  L.  R.  A.  480}  on  public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation. 
Hill  dam  acta. 

Cited  in  Blackstone  Mfg.  Co.  t.  BJukstone.  200  Mass.  88,  IS  L.R.A-(N.S.) 
757,  85  N.  E.  880,  on  iegislation  relative  to  mills;  Minnesota  Caud  A  Power  Co. 
V.  Koochiching  Co.  07  Minn.  448,  S  LJa.A.(K.S.)  647,  107  N.  W.  405,  7  A.-&  £. 
Ann.  Cas.  1182,  on  resting  validity  of  mill  acts  upon  general  welfare  clause  of 
constitution;  Nye  v.  Swift,  190  Mass.  147,  76  N.  £.  652,  holding  general  statutory, 
provisions  with  reference  to  mills  and  mill  dams  applicable,  as  far  as  may  be,  to 
dams  erected  for  cranberry  culture;  Otis  Co.  v.  Ludlow  Mfg.  Co.  1S6  Mass.  05, 
104  Am.  St.  Rep.  663,  70  N.  E.  1009,  holding  interference  with  use  of  neighboring 
propertj'  liiy  appropriation  of  mill  site  ia  not  taking  under  right  o{  eminent 
domain. 

Cited  in  footnote  to  Gaylord  v.  Chia^o  Sanitary  Dist.  63  LJft.A.  682,  which 
denies  power  of  legislature  to  authorize  condemnation  of  private  property  for 
erection  of  public  mills  and  machinery  without  anything  to  give  the  public  an 
interest  in  the  mill  after  its  erection.  , 

Cited  in  notes  (69  L.R.A.  824)  on  validity  of  mill  acts;  (102  Am.  St  Rep.. 
838)  on  creation  of  dams  as  public  nso  fw  which  power  of  eminent  domain  ean 
be  exercised. 

Distinguished  in  Brown  v.  Gerald,  100  Me.  366,  70  L.R.A.  479,  109  Am.  St. 
Rep.  526,  61  Atl.  785,  holding  manufacturing,  generating,  selling,  dis^ibutlng 
and  supplying  electricity  for  manufacturing  or,  mechanical  purposes  is  not  public 
nse,  also  referring  to  annotation  on  this  point. 

14  L.  R.  A.  492,  MURCHIE  t.  CORNELL,  166  Mass.  60,  31  Am.  St.  Rep.  526, 

29  N.  E.  207. 
Implied  vrarrantr  of  qoalltT. 

Approved  in  Alden  v.  Hart,  161  Mass.  580,  37  N.  E.  742,  holding  warranty 
of  merchantable  quality  implied  in  contract  for  sale  of  coal. 

Cited  in  Carleton  v.  Lombard,  A.  A  Co.  149  N.  Y.  150,  43  N.  E.  422,  holding 
warranty  of  freedom  from  latent  defects  implied  in  sale  of  refined  petroleum 
by  manufacturer;  Hardy  v.  American  Exp.  Co.  182  Mass.  328,  59  L.  R.  A.  732, 
65  N.  E.  375,  holding  carrier  must  repay  price  of  books  amt  C.  O.  D. 
collected  knowing  goods  to  be  dsonaged;  Union  Selling  Co.  v.  Jones,  63  C.  C  A. 
229,  128  Fed.  677,  holding  warranty  of  fitness  implied  in  contract  for  sale  of 
Mnder  twine  to  retail  dealer  "quality  guaranteed ; "  St.  Louis  Union  Packing  Co.  v. 
Mertena,  150  Mo.  App.  586,  131  S.  W.  354,  holding  that  upon  sale  of  all  surplus 
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ice  to  be  manufactured  by  partj.  then  was  implied  warranfy  tbmt  it  would  fae 
merchantable;  Leavitt  v.  Fiberloid  Co.  396  Mass.  451,  16  L.R.A.{N.S.)  875,  82 
N.  E.  682,  holdiog  in  case  of  goods  commonly  known  in  trade  as  ordered  by  de- 
scription, without  inspection,  tliere  is  an  implied  warranty  of  merchantable  qual- 
ity; Atkins  Bros.  Co.  v.  Southern  Grain  Co.  119  Mo.  App.  123,  95  S.  W.  949,  hold- 
ing in  an  executory  contract  of  sale  of  corn  there  exists  an  implied  warranty  that 
the  corn  will  be  sound  and  merchantable  at  place  of  delivery  where  sale  is  to  be 
completed;  Oil-Weil  Supply  Co.  v.  Watson,  168  Ind.  611,  15  LJLA.(N.S.)  867, 
80  N.  E.  157,  holding  a  commercial  contract  for  the  delivery  of  "one  cargo  of  ice" 
implies  the  condition  that  Ice  shall  be  of  merchantable  quality;  Bunch  v.  Weil, 
72  Ark.  347,  65  L.R.A.  82,  80  S.  W.  582,  holding  same  of  an  order  of  a  quantify 
of  flour  of  a  certain  grade;  Farrell  v.  Manhattan  Market  Co.  198  Mass.  281,  15 
L.R.A.(N.S.)  891,  126  Am.  St.  Rep.  436,  84  N.  E.  481,  15  A.  &,  E.  Ann.  Cas. 
1076,  holding  cases  of  implied  warranty  and  implied  condition  that  thing  sold 
was  merchantable,  rest  on  the  same  principal. 

Cited  in  footnotes  to  Columbian  Ironworks  &  D.  D.  Co.  t.  Douglas,  33  L. 
R.  A.  103,  which  holds  sale  of  scrap  from  steel  plates  of  cruisers  not  satisfied  hj 
delivery  of  something  other  than  cruiser  steel;  Talbot  Paving  Co.  t.  Gmnu, 
27  L.  R.  A.  M,  which  holds  no  warranty  implied  in  contract  for  paving  BtOses 
aeoDTding  to  certain  specifications;  Hodges  v.  Wilkinaon,  17  L.  R.  A.  545,  which 
holds  action  for  breach  of  implied  warranty  of  title  of  personalty  sold,  after  its 
taking  by  third  person,  not  premature;  Bunch  v.  Weil,  65  L.R.A.  80,  which  holds 
that  purchaser  of  flour  by  the  barrel  for  resale  may,  on  discovering  that  quality 
is  not  as  represented,  tender  back  amount  undisposed  of  and  recover  propor- 
tionate part  of  purchaee  price. 

Cited  in  notes  (15  L.  R.  A.  795)  oo  effect  of  representing  things  sold  to  be 
"good;"  (18  L.  R.  A.  386)  on  measure  of  damages  for  breach  of  implied  war- 
ranty; (22  Ifc  R.  A.  187)  on  implied  warranty  of  fitaeu  of  property  bought  for 
special  purpose;  (35  L.R.A.(N.S.)  286)  on  effect  of  sale  with  particular  de- 
scription of  kind  or  quality;  (102  Am.  St.  Rep.  012)  on  implied  warranfy  of 
quality;  (23  Eng.  Rul.  Cas.  492)  on  implied  warranty  of  fitness  for  purpose  for 
which  goods  are  sold. 

Distinguished  in  Gage  v.  Carpenter,  47  C.  C.  A.  43,  107  Fed.  890,  holding  war- 
ranty of  merchantable  quality  not  implied  in  sale  of  ice  to  subvendee,  not  stored 
or  seen  1^  vendor. 
Sale  of  fee. 

Cited  in  footnotes  to  Mansfield  v.  Place,  18  L.  R.  A.  39,  which  holds  prescrip- 
tive right  to  entire  ice  on  pond  acquired  by  cutting  from  any  points  desired; 
Marsh  v.  McNider,  20  L.  R.  A.  334,  which  authorizes  sale  tgr  traant  of  right 
to  cut  ice  on  running  stream. 
WrlttcB  atetemeBt  as  evldeaee. 

Approved  in  Loomis  v.  New  York,  N.  H.  ft  H.  R.  Go.  1S9  Mass.  43,  34  K.  E. 
82,  holding  affidavits  of  facts  shown  in  former  trial,  incompetoit  npon  motion 
for  new  trial. 

Cited  in  Gray  v.  Eo.'ston  &  M.  R.  Co.  168  Mass.  20,  46  N.  E.  397,  holding  license 
for  dog  issued  prior  to  suit,  inadmissible  to  corroborate  statement  that  dog 
f>wned  differed  from  one  inflicting  injury. 

14  L.  R.  A.  405,  JOHN'SOy  v.  CHICAGO,  ST.  P.  M.  &  0.  R.  Oa  SO  Wi«.  641. 

27  Am.  St.  Rep.  76,  60  N.  W.  771, 
RiKhta  mm  to  flow  of  anrfaee  water. 
Cited  in  Connell  v.  SUrk,  108  Wis.  9S,  83  N.  W.  1092,  upholding  right  to 
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conduct  Burface  water  through  ditches  to  adjoining  land;  Champion  v.  Crandon, 
84  Wis.  409,  19  L.  E.  A.  857,  54  N.  W.  775,  denying  damages  to  one  injured  by 
diversion  of  surface  water  by  change  of  grade;  Harp  v.  Baraboo,  101  Wis.  370, 
77  N.  W.  744,  denying  liability  of  city  for  damages  due  to  stoppage  of  surface 
water  by  grading  street;  Franklin  v.  Durgee,  71  N.  H.  188,  58  L.  R.  A.  113,  51 
AU.  Oil,  holding  complaint  sufficient  allying  injury  to  highway  by  abutters 
filling  depresBBion  causing  surface  water  to  flow  back;  Manteufel  v.  Wetzel, 
133  Wis.  622.  19  L.R.A.(X.S.)  170,  114  N.  W.  91.  holding  no  liability  results 
from  collecting  surface  water  in  a  ditch  following  course  of  usual  flow  of  surface 
water;  Shaw  v.  Ward,  131  Wis.  655,  111  N.  W.  671,  11  A.  &  E.  Ann.  Caa.  113!l, 
holding  mere  change  of  the  surface  of  one's  premises  where  reasonably  necessary 
to  cause  surface  water  to  flow  therefrom  by  the  natural  course  of  drainage  is 
not  such  accumulation  of  water  as  creates  a  liability;  Peck  t.  Baraboo,  141 
Wis.  54,  122  N.  W.  740,  on  liability  for  damming  against  surface  water. 

Cited  in  notes  (21  L.  B.  A.  695,  600}  on  rights  as  to  flow  of  surface  water; 
(20  L.R.A.(N.S.)  197)  on  obstruction  of  surface  water  in  city;  <41  L.  ed.  U.  S. 
840)  on  drainage  of  surface  waters. 
—  Of  railroad  eompnnr. 

Cited  in  Clauson  v.  Chicago  &  N.  W.  R.  Co.  106  Wis.  311,  82  N.  W.  146,  de- 
nying damages  for  injury  from  surface  water  diverted  from  natural  course  by 
change  of  railroad  grade;  Borchsenius  v.  Chic«go,  St.  P.  M.  &  0.  R.  Co.  96  Wis. 
451,  71  N.  W.  884,  holding  complaint  insufficient,  alleging  injury  by  overflow 
of  surface  water,  collected  by  construction  of  embankment;  Morriascy  t.  Chicago, 
B.  &  Q.  R.  Ca  38  Neb.  430.  S6  N.  W.  046;  Egener  t.  New  Vork  &  S.  B.  'R.  Co. 
3  App.  Div.  161,  38  N.  Y.  Supp.  319;  Edwards  T.  Charlotte,  C.  *  A.  R.  Co:  30 
S.  C.  476,  22  L.  R.  A.  248,  39  Am.  St'  Rep.  740,  18  8.  E.  58;  Chicago,  K.  & 
N.  R.  Co.  T.  Steck,  51  Kan.  741,  33  Pac.  801  j  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
V.  Huddleston,  21  Ind.  App.  625,  6fl  Am.  St.  Rep.  385,  52  N.  E.  1008  — denying 
railroad  company's  duty  to  provide  outlet  for  surface  water  collected  behind 
embankment;  Missouri  P.  R.  Oo.  Renfro,  62  Kan.  243,  SO  Am.  St.  Rep.  344, 
34  Pae.  809^  holding  railroad  oompany  not  liable  for  danii4^  fran  surface  water 
das  to  learHi^.  diten  on  either  sd4e  of  roadbed. ' 

Cited  in  not«  (12  L.R~A.(N.S.)  683)  on  liability  of  railroad  conducting  sur- 
face 'water  through  Hubankments  onto  adjohiing  properly. 

14  L.  R.  A.  498,  GRAND  RAPIDS  T.  POWERS,  8»  m<sti.  94,  28  Am.  St.  Rep. 

276,  60  N.  W.  661. 
Orant  Mniii4«d  liy  atrcam. 

Cited  In  Grand  Rapids  ft  I.  R.  Co.  v.  Butler,  ISO  V.  8.  04,  40  L.  ed.  87,  15 

Sup.  Ct.  Rep.  991,  holding  grant  of  land  in  Mtchi^n  includes  bed  to  center  of 
navigable  or  unnavigable  stream;  Hobart  v.  Hall,  374  Fed.  474,  holding  the 
grantee  of  laiid  in  Minnesota  bounded  by  a  navigable  stream  takes  an  absolute 
title  in  fee  to  high-water  mark,  and  has  a  qualified  title  of  the  bed  of  the 
stream  to  the  middle  tiiread  thereof. 
Rlshta  of  rlpMliiB  ow«l-r. 

Cited  in  Priewe  v.  Wisconsin  State  Land  ft  Improv.  Co.  03  Wis.  548,  33  L. 
R.  A.  652,  87  N.  W.  918,  denying  power  of  legislature  to  authorize  destruction 
of  lake  to  injury  of  riparian  owner  without  compensation;  HaJl  v.  Alford,  114 
Mich.  108,  38  L.  R.  A.  207,  72  K.  W.  137,  holding  one  hunting  from  boat  an- 
chored outside  navigable  part  of  stream  guilty  of  trespass;  Toledo  Lit>eral  Sboot- 
ing  Club  V.  Erie  Shooting  Club,  33  C.  C.  A.  230,  02  U.  S.  App.  644,  90  Fod.  032, 
and  BsJdwin  v.  Erie  Shooting  Club,  127  Mich.  662.  87  'N.  W.  59,  denying  right  of 
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passage  over  shallow  bay  conveyed  to  private  parties  by  state;  United  States 
Chandler-Dunbar  Water  Power  Co.  81  C.  C.  A.  221,  152  Fed.  39,  holding  the  land 
under  a  boundary  river  is  in  the  adjacent  riparian  owner;  People  ex  reL  Bird 
V.  Grand  Rapids-Muskegon  Power  Co.  164  Mich.  125,  129  N.  W.  211.  holding  that 
riparian  owner  may  do  what  he  pleases  with  land  under  water  so  long  as  he  does 
net  interfere  with  public  easement;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Minneapolis, 
lis  Uinn.  405.  —  L.B.A.(K.S.)  — ,  133  N.  W.  169,  Ann.  Cas.  1912  1029,  to 
the  point  that  stream  navigable  for  pleasure  is  navigable  in  lav. 
Cited  in  note  (42  L.  B.  A.  320)  on  what  waters  are  navigable. 

BIC^tB  o(  travelen  lo  pabllo  ■treKHiB. 

Cited  in  Smart  v.  Aroostook  Lumber  Co.  103  Me.  49,  14  L.R.A.{N.S.)  1086,  88 
AtL  627,  holding  the  travel  of  summer  residents  and  transportation  of  their 
merehandiae  is  as  fully  entitled  to  protection  in  use  of  a  public  water  way  as 
travelers  for  busineas. 

Cited  in  note  (70  LJt.A.  277)  on  use  of  navigable  stream. 
V»1141tr  o(  Btatate       «•  bMlMIHK  llacs  wmA  wharves. 

Cited  in  St.  Louis  v.  Hill,  116  Mo.  536,  21  L.  B.  A.  228,  22  8.  W.  861,  declaring 
unconstitutional  act  empowering  cities  to  establish  building  line  without  uotios 
to  owner. 

Cited  in  note  (40  L.  R.  A.  644,  645)  on  right  to  erect  wharvca. 
PowvF  9t  Ivvlslatw*  mm  tm  aalMwOM. 

Cited  in  notes  (47  Am.  St.  Rep.  545;  107  Am.  St  Rep.  202)  on  power  of  Itgit- 
lature  to  declare  certain  acts  to  be  public  nuisances. 
Pwrpreatwca- 

Cited  ia  notes  (60  Am.  St.  Rep.  272,  276)  on  what  we  purprestuna;  [09 
Am,  St  Rep.  876)  on  anthorify  to  erect  pnrprestures. 

14  L.  R.  A.  606,  ROCK  v.  MATHEWS,  S6  W.  Vft.  681,  14  S.  E.  1S7. 
■bsCoreenicat  mt  eMCneta  telsted  with  lllcsalltr- 

Cited  in  Burton  v.  McBtillan,  62  Fla.  244.  11  LJLA.(KJS.)  166,  42  So.  879, 
holding  where  parties  to  a  contract  are  *'in  pari  delicto"  good  poliqr  requires 
that  the  court  leave  them  as  it  flnda  thsm. 

Cited  in  footnotes  to  Jones  v,  Daimenberg  Oo.  52  B.  A.  271,  which  holds  void, 
in  hands  of  bona  fide  purchaser,  note  given  to  stop  criminal  prosecution;  William 
Deerlng  &  Co.  v.  Cunnii^hMnk  64  L.  R.  A.  410,  whfcii  boidB  void,  oootraet  to  with- 
draw oi^Kwition  to  granting  of  pardon. 

Cited  in  note  (48  L.  R.  A.  840)  on  allowing  injuncUon  in  favor  of  party  m  pari 
delicto  against  enforcing  or  otherwise  proceeding  with  ill^l  contract. 

Distinguished  in  Burton  v.  McMillan,  52  Fla.  476,  8  L.R.A.(N.S.)  993,  120 
Am,  St.  Rep.  220,  42  So.  849,  II  A.  &  E.  Ann.  Cas.  380,  holding  maxim  "in  pari 
delicto  melior  est  conditio  defendentis,"  baa  no  application  to  a  suit  by  married 
woman  to  set  aside  deed  of  her  separate  proper^,  given  by  her  to  lava  lur  hus- 
band from  threatened  prosecution. 

14  L.  R.  A.  612,  HUM*  v.  CONRAD,  47  Minn.  667,  60  N.  W.  614. 
AMlsnablllty  of  caose  of  aetlon. 

Cited  in  Billingsley  v.  Clelland,  41  W.  Va.  259,  23  S.  E.  812  (dissenting  opin- 
ion), majority  holding  note  given  to  compromise  bastardy  proceedings  assignable, 
carrying  remedies  of  assignor;  Williams  v.  West  Chicago  Street  R.  Co.  199  lU. 
61,  04  N.  E.  1024.  upholding  assignment  of  judgment  for  personal  injuries  executed 
before  final  judgment ;  Hammons  v.  Great  Northern  R.  Co.  53  Minn.  252,  54  N.  W. 
1108,  holding  that  attorney's  lien  cannot  be  created  upon  right  of  action  for  ao> 


1218 


L.  B.  A.  GilSES  AS  AUTHORITIES.         (14  LJt.A.  31S 


■ault;  Boogren  v.  St.  Paul  City  R.  Co.  07  Hinn.  S4,  3  L.R.A.(N.S.]  381,  114  Am. 
St.  Rep.  691.  100  N.  W.  104,  holding  cause  of  action  for  personal  tort  U  not  ai- 
lignablc  and  does  not  pass  to  party's  representatires. 

Cited  in  footnotes  to  EridcBon  T.  hrookings  COnnly,  18  L.  R.  A.  S47j  wfaieh  hcdda 
aMignable,  right  of  purchaser  at  tmlavfal  tax  sale  to  have  money  refunded ;  John 
v.  Farwell  Co.  v.  Josephson,  37  L.  R.  A.  138,  which  holds  claim  for  damages  from 
conspiracy  to  defraud  not  assignable;  Lebmann  v.  Deuster,  37  L.  R.  A.  333,  which 
holds  cause  of  action  which  will  survive,  assignable. 

Cited  in  note  (44  L.  R.  A.  178,  170,  183)  on  assignability  of  cause  of  action  for 
personal  injury. 

Distinguished  in  Kent  t.  Chapel,  67  Minn.  422,  70  N.  W.  2,  holding  verdicfc  hi 
action  for  personal  injury  assignable  under  statute. 
Counterclatnui  to  aetlons. 

Cited  in  Layboum  v.  Seymour,  63  Minn.  109,  39  Am.  St.  Rep.  579,  54  N.  W.  941,  . 
upholding  counterclaim  for  nondelivery  of  goods  against  claim  of  assignee  of 
insolvent  corporations;  Nichols  ft  S.  Co.  v.  Soderquist,  77  Minn.  510,  80  N.  W.  630, 
holding  breach  of  warranty  may  be  interposed  as  defense  to  note  given  for  grain 
elevator;  Lindholm  v.  Itasca  Lumber  Co.  64  Sfinn.  48,  65  N.  W.  031,  refusing  to 
set  off  onliquiitoted  claim  against  judgment;  Martin  Counfy  Nat.  Bank  v.  Bird, 
92  Minn.  112,  99  K.  W.  780,  holding  court  has  power  to  order  that  one  Judgment 
be  set  off  against  another,  when  adverse  judgments  are  between  same  parties. 

Cited  in  note  (109  Am.  St  Rep.  146)  on  aetting  off  oa»  judgment  against  an- 
other. 

14  L.  R.  A.  615.  KANSAS  CITY,  M.  ft  B.  R.  CO.  T.  HIGDON,  94  Ala.  286,  33  Am. 

St.  Rep.  119,  10  So.  282. 
-Dcmwrer  for  mlaJolBdev  of  asBBW. 

Cited  in  Richmond  ft  D.  R.  Co.  v.  Weems,  07  Ala.  273,.  12  So.  186,  holding  refusal 
to  sustain  demurrer  for  misjoinder  of  causea  in  tme  oonrt,  error. 
Uabllftr  tow  met  of  asOBt. 

Cited  in  Postal  Teleg.  Cable  Oo.     Brantl^,  107  Ala.  688,  18  Sa  821,  holding 
telegraph  company  liable  for  trees  cut  hy  servants  in  oonstructing  line. 

Cited  in  note  (41  L.  R,  A.  651)  on  eriminal  and  penal  liability  for  act  of  co- 
pa  rtner,  servant,  or  agenL 

Distinguished  in  Williams  v.  Hendricks,  115  Ala.  283,  41  L.  R.  A.  6S1,  67  Am. 
St.  Rep.  32,  22  So.  439,  denying  pmal  Uabilify  for  trees  wilfully  cut  by  oc^artner 
without  oonsant. 

Onrri«r*«  iiaMinr  fMF  bassms*. 

Cited  In  foetnotee  to  Bullock  t.  Delaware,  L.  ft  W.  R.  Oou  37  L.  R.  A..417,  whicji 
danies  right  to  cany  packages  of  groceries  on  trains  as  "personal  baggage;"  Kan- 
sas City,  P.  ft  G.  R.  Co.  V.  SUte,  41  L.  R.  A.  333,  which  holds  samples  of  merchan- 
dise  carried  by  traveling  salesman  not  baggage ;  Trimble  v.  New  York  C.  ft  H.  R. 
R.  Co.  48  L.  R.  A.  116,  which  sustains  recovery  for  loss  of  sample  trunk  checked 
as  baggage  on  payment  of  charge  for  exoeas  baggage;  Illinois  C.  R.  Co.  v.  Mat- 
thenrs,  60  L.  R.  A.  846,  whieh  holds  carrier  liable  for  loes  ctf,  or  damage  tc^  aamplea 
in  poesesaian  of  traveling  salesman  eheoked  as  baggage. 

Citad  in  notes  (40  LJLA.  508)  on  liability  of  carriers  for  injuria  to  Aogfi; 
(67  Am.  St.  Rep.  296)  on  same  point;  (09  Am.  St.  Rep.  352}  on  liability  for  loss 
of  baggage- 
Disapproved  in  Fleiechman  v.  Southern  R.  Co.  76  S.  C.  240,  9  L.R.A.(N.S.) 
520,  66  S.  E.  074,  holding  a  carrier  receiving  sample  trunks  is  liable  as  for  per- 
gonal baggage. 


Digitized  by 


14  L.R.A.  518] 


L.  H.  A.  CASES  AS  AOTHORITIES. 


1214 


14  L.  B.  A.  £18,  LAMB  v.  CAIN,  129  Ind.  486,  29  N.  £.  13, 
Rcvlaio>  of  erecA  u  affectlav  rlsbt*  *o  ehnrch  property. 

Cited  in  Franke  v.  Mann,  106  Wia.  132,  48  L.  R,  A.  801,  81  N.  W.  1014,  denying 
right  of  majority  of  churcb  members  to  defeat  trust  by  employing  pastor  teaching 
different  doctrine;  Cape  v.  Plymouth  Cong.  Church,  117  Wis.  155,  93  N.  W.  449, 
holding  minority  adhering  to  original  church  entitled  to  use  of  church  proper^, 
as  against  seceding  majority;  Brundage  v.  Deardorf,  92  Fed.  230,  holding  that 
minority  members,  dissenting  from  adoption  of  amended  creed,  have  no  claim  to 
church  property;  Horsman  v.  AUen,  129  Cal.  135,  81  Pac  796,  draying  rights  to 
church  property  of  minority  seceding  from  general  conference  after  adopticm  of 
new  constitution  and  revised  confession  of  faith;  Bear  t.  Heasley,  98  Mich.  294, 
24  L.  R.  A.  627,  footnote  p.  615,  57  N.  W.  270,  holding  unauthorized  change  in 
chui'ch  coQBtitution  by  general  conference,  illegal. 

Cited  in  footnote  to  Philomath  College  t.  Wyatt,  26  L.  R.  A.  68,  which  holds 
incorporation  into  confession  of  faith  of  doctrines  previously  contained  in  disci- 
pline not  vital  change  destroying  identity  of  church. 

Cited  in  note  (6  Eng.  Rul.  Cas.  702)  on  property  rights  on  division  in  religious 
society. 

Distinguished  in  Smith  v.  Pedigo,  145  Ind.  406,  32  L.  K.  A.  843,  44  N.  E.  363, 
Affirming  on  rehearing  145  Ind.  377,  19  !>.  R.  A.  437,  33  N.  E.  777,  denying  that 
expulsion  of  minority  meDibers  of  church  who  still  adhere  to  original  faith, 
affects  rights  to  church  property. 
Belatloii  of  civil  eonrts  to  clmrcltes. 

Approved  in  Landrith  v.  Hudgins,  121  Tenn.  660,  120  S.  W.  783,  holding  the 
power  of  two  churches  to  form  a  union  must  be  exercised  in  accordance  with 
their  constitutions. 

Cited  in  Kuns  v.  Robertson,  154  HI.  413,  40  N.  E.  343,  holding  decisicn  of  eburdi 
judicial  body  that  new  constitution  superseded  former,  conclusive  upon  civil 
courts  i  Bear  v.  Heasley,  98  Mich.  289,  24  L.  R.  A.  627,  57  N.  W.  270,  and  Russie 
T.  Brazzell,  128  Mo.  116,  49  Am.  St.  Rep.  542,  30  S.  W.  526,  holding  judgment 
of  general  c<»]ference  that  enlarged  confession  worlcs  no  change  in  creed  UbAi 
courts;  State  «z  rel.  Hatfield  v.  Cummins,  171  Ind.  110,  36  L.R.A.(NJ9.)  900, 
86  N.  K  359,  holding  the  civil  courts  act  upon  the  theory  that  Uie  ecclesiastical 
courts  are  the  best  judges  of  merely  ecclesiastical  questions;  Ramsey  v.  Hides, 
174  Ind.  443,  30  L.R.A.(N.8.)  672,  91  N.  E.  344,  holding  that  conrt  has  no  juris- 
diction to  examine  into  regularity  and  validity  of  church  tribunal  concerning 
only  spiritual  or  ecclesiastical  rights;  Yanthis  v.  Kemp,  43  Ind.  App.  206,  86 
N.  E.  451,  holding  doctrine,  discipline  and  creed,  are  not  matters  with  which 
courts  concern  themselves,  except  as  they  come  incidentally  In  question  in  the 
adjudication  of  property  rights;  Wallace  v.  Hughes,  131  Ky.  480,  US  S.  W.  684, 
holding  where  the  supreme  ecclesiastical  power  is  enreised  to  nunits  a  di- 
vided church  such  union  most  be  held  bindiitg  so  far  the  civil  courts  are 
concerned;  First  Presby.  Church  v.  First  Cumberland  Presl^.  Church,  845  111. 
93,  91  N.  E.  761,  holding  in  the  adjudication  of  civil  and  property  rights  civil 
courts  are  bound  by  adjudications  of  the  ecclesiastical  court  as  to  which  of  the 
contending  factions  in  the  churcli  is  the  true  representative  of  the  church;  Mad: 
V.  Kline,  129  Ga.  19.  24  L.R.A.(N.S.)  686,  68  S.  E.  184,  holding  whtn  a  ri^t 
of  property  turns  upon  decision  of  ecclesiastical  court  as  to  creed,  doctrine  or 
teaching  ci%'il  courts  will  allow  property  to  go  in  that  direction  in  which  decision 
of  church  tribunal  carries  it;  Fusscll  v.  Hail,  134  111.  App.  630,  holding  question 
whether  confession  of  faith  of  the  two  churches  are  identical,  or  in  substaaca 
the  same,  is  a  question  solely  for  the  ecclesiastical  courts  to  determine;  Pinter 
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V.  PhelpB,  129  Ky.  393,  24  LJt.A.(N.S.|  735,  111  S.  W.  699,  holding  property  of 
a  denominational  church,  like  the  Presbyterian  or  Methodist,  in  case  of  contro- 
versy or  division  must  be  given  by  the  civil  courts  to  those  recognized  by  the 
highest  ecclesiastical  court  of  the  detunDiDation;  Boyles  Roberts,  222  Mo.  729, 
121  S.  W.  805  (dissenting  opinion),  on  decision  of  ecclesiastical  tribunal  as 
being  binding  upon  the  oonrts  in  matters  purely  within  their  jurisdiction. 

Cited  in  footnote  to  Philomath  College  t.  Wyatt,  26  Lh  R.  A.  68,  whicth  holds 
construction  of  legislative  acts  of  ecclesiastical  body  should  t>e  adopted  by  courts. 

Cited  in  notes  (49  I1.R.A.  380,  398)  on  conclusiveness  of  decisions  of  tribunals 
of  associations  or  corporations;  (3  L.R.A.(N.S.)  870,  873)  on  enjoining  control, 
use  of.  or  interference  with,  church  property;  (24  L.R.A.(N.S.)  694,  701,  722> 
on  litigation  growing  out  of  schism  in  religious  society;  (68  Am.  St.  Rep.  86S> 
on  jurisdiction  of  equity  over  voluntary  unincorporated  aBSOciations. 

Cited  in  Re  Denny,  156  Ind.  161,  61  L.  R.  A.  739,  59  K.  E.  369  (dissenting  opin- 
ion), majority  holding  vote  majority  means  majority  of  those  actually  voting; 
Russie  T.  Braziell,  128  Mo.  Ill,  49  Am.  St.  Rep.  542,  30  S.  W.  526,  holding  two 
third*  of  socie^  requesting  amendment  to  constitution  means  two  thirds  voting; 
Fabro  v.  Gallup,  16  N.  M.  114,  103  Pac.  271,  holding  that  two-thirds  of  those 
actually  voting  and  not  two-thirds  of  all  voters  of  municipality  are  required 
to  anthorise  issue  of  municipal  bonds,  under  statute;  Ramsey  v.  Hicks,  44  Ind. 
App.  605,  87  N.  E.  1091,  to  the  point  that  it  may  be  provided  that  direct  vote 
of  members  of  each  congregation  shall  be  taken  upon  questions  of  general  con- 
cern. 

Trut  tor  rcllslou  parpoaea. 

Cited  in  Kelly  v.  Nichols,  18  R.  I.  83,  19  L.  R.  A.  432,  25  Atl.  840  (dissenting 
opinion),  majority  holding  trust  providing  entertainment  for  traveling  ministers 
and  circulation  of  religious  books,  invalid. 

Collateral  attMlc  npoa  order  of  oommlwlonor'a  coorta. 

Cited  in  Ryder  v.  Horsting,  130  Ind.  106,  10  L.  R.  A.  187,  28  N.  E.  607,  sustain- 
ing donurrer  to  complaint  collaterally  assailing  order  of  higfawaj  commissioner's 
court. 

Inplled  acreemeat  of  member  to  ober  rale*  of  charcli. 

Cited  in  Committee  of  Missions  v.  Pacific  Synod,  157  Cal.  122,  106  Pfut.  395, 
holding  that  agreement  to  abide  by  rulea  of  church  is  alw^s  implied  from  mem- 
bership. 

14  L.  R.  A.  629,  STATE  v.  RAY,  lOB  N.  a  736,  14  S.  E.  83. 
tale  of  tIelMta  or  p— ee* 

Cited  in  Allardt  v.  People,  197  111.  508,  64  N.  E.  533,  sustaining  act  of  1897, 
against  selling  passes;  Re  O'Neill,  41  Wash.  181,  3  L.R.A.(N.S.)  562,  83  Pac. 
104,  6  A.  &  B.  Ann.  Cas.  869,  holding  the  sale  of  railway  transportation  i*  a 
proper  subject  for  police  regulation. 

Cited  in  notes  (24  L.R.A.  152)  on  statutes  against  ticket  "scalping;"  (61  Am. 
St.  Rep.  79)  on  sale  of  ticket  as  creating  relation  of  passenger;  (96  Am.  St.  Bep. 
834)  on  power  of  state  to  control  sale  end  use  of  passenger  tickets.  , 
Wbst  eOKVtltntea  *<o«rrrlBK  bulneu." 

Cited  in  Kimmel  v.  Americua,  105  Ga.  697,  31  S.  E.  623,  denying  that  sale  of 
one  sample  renders  agent  liable  to  pay  for  peddler's  license;  Ulcus  v.  State,  114 
Ga.  63,  39  S.  E.  013,  holding  one  employing  laborers  to  work  outside  of  state  not 
"emigrant  agent"  requiring  license:  Rotachild  v.  Schneider,  167  Mich.  506,  133 
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K.  W.  530,  on  what  coottitutea  sale  of  liquor  in  vioUtion  of  statute  Tequiring 
license;  State  use  of  Gemundt  v.  Shipley,  98  Md.  662,  67  Atl.  IS,  holding  occa- 
sional performance  of  isolated  acts  in  collecting  reata  on  partT's  own  pn^ierir 
does  not  cwutitute  "carrying  on  buaineu.** 

Cited  in  footnotes  to  Be  Houston,  14  L.  R.  A.  719,  which  holds  offer  to  sell 
sample  to  one  person  and  sale  and  delivery  to  another  not  dealing  in  goods; 
Thibaut  v.  Kearney,  18  L.  R.  A.  696,  which  requires  license  from  planter  keeping 
titore  on  plantation  and  selling  goods  to  employees;  State  t.  Morehead,  26  I*.  R.  A 
5S5,  which  holds  sale  and  delivery  of  sample  sewing-machine  not  sale  by  peddler; 
Delaware  A  H.  Canal  Co.  t.  Mahlenbrock,  45  L.  B.  A.  538,  which  holds  single 
transaction  involving  purchase  of  coal  on  credit,  not  transaction  of  business. 

Cited  in  note  (24  L.  R.  A.  297}  on  what  constitutes  "doing  business"  prohibited 
by  statute. 

14  L.  R.  A.  533,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  T.  ADAMS,  28  FU.  031.  10 

So.  466. 

Appeal  In  eoadcmiuitloai  procevdinv*. 

ated  in  Jacksonville,  T.  4  K.  W.  R.  Co.  t.  Adams,  29  Fla.  276,  U  So.  169. 
upholding  appeal  from  circuit  court  dismissing  condemnation  proceediogB. 
CompeKaatlOK  Cor  ImproTemvKt  audc  before  eoBdemaatloa. 

Cited  in  Charleston  £  W.  C.  R.  Co.  v.  Hughes,  105  Ga.  18,  70  Am.  St.  Rep.  IT, 
30  6.  £.  072,  holding  improvements  by  company  after  eod  of  life  estate  should  not 
be  oODsidered  in  assessing  damages  for  remainderman's  interest;  Seattle  &  M.  B. 
Co.  V.  Corbett,  22  Wash.  191,  00  Pac  127;  Illinois  C.  R.  Co.  v.  Le  Blanc,  74  Miss. 
674.  21  So.  748;  St.  Loub.  K.  ft  S.  W.  R.  Co.  t.  Nyce,  81  Kan.  414,  48  L.R.A.  250, 
09  Pae.  1040, — denying  recomy  of  value  of  improvements  placed  on  lud  by 
railroad  company  before  condemnation;  Aldridge  v.  Board  of  Education,  15  OkI«. 
SS7i  82  Pae.  827,  holding  the  owner  cannot  recover  for  the  improvements  placed 
upon  the  land  during  the  unauthorired  occupancy ;  McCIarren  v.  Jefferson  School 
Twp.  169  Ind.  144,  13  L.B.A.(N.S.)  419,  82  N.  E.  73.  13  A.  ft  E.  Ann.  Cas.  978. 
holding  upon  condemnation  owner,  though  originally  a  trespass  was  committed, 
is  not  entitled  to  the  value  of  improvements  made. 

Cited  in  note  (66  LJLA.  48)  on  atruetnres  on  landa  of  another  before  etmdemna- 

tiOB. 

Rlykt  1*  eoadema  property  after  aalawfal  po—eertoa  kaa  fceea  tmlcoa. 

Cited  in  Blackwell,  E.  ft  S.  W.  B.  Co.  Bebout,  19  Okla.  72,  91  Pae.  877,  14  A. 
ft  E.  Ann.  Cas.  1145,  holding  entry  upon  and  appropriation  of  land  prior  to 
initiation  of  condemnation  proceedings,  will  not  defeat  right  of  either  owner  or 
railway  company  to  institute  proceedings  to  condemn;  Ingleside  Mfg.  Co.  v. 
Charleston  Light  ft  Water  Co.  76  8.  C.  100. 66  S.  E.  664.  holding  right  of  owner  to 
damages  for  the  lllC|tal  trespaas,  is  anbjeet  to  right  of  corporation  to  inatitato 
condemnation  proceedings  to  oMain  eaaetMnt  ud  have  lotnre  dnmi^  aseer- 
tained;  Spratt  v.  Helena  Fowsr  TransmlsBion  Co.  S7  Uont  98,  04  Pae.  6S1,  hid- 
ing right  to  condemn  is  not  lost  by  rssaon  Vt  traqwas  committed  «-  vriMigfiil 
possession  taken. 

CoBseat  as  defeaae  to  eleotmeat. 

■  Cited  in  GrifBn  v.  Jadoonville.  T.  ft  K.  W.  R.  Go.  83  Fla.  607.  IS  So.  SS8.  re- 
fusing to  disturb  judgment  for  defendant  wliere  proof  shows  company^  oeeup*tieB 
of  street  with  abutter's  consent. 
Coaelaatveneaa  of  Jndsment. 

Cited  in  footnote  in  Moore  v.  Snowball,  66  L.B.A.  746,  which  holds  jodgment  for 
defendants  in  trespass  to  try  title  to  land  sold  under  judgment  forecloaing  tax 
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lien  and  to  set  aside  the  judgment  not  bar  to  subsequent  suit  to  set  aside  sheriff's 
sale  for  irregularities  on  equitable  terms  an  which  title  is  admitted  to  be  in  pur- 
chaser. 

14  H  R.  A.  640,  MEQOINSON  t.  MEG6INB0N,  21  Or.  3S7,  28  Pa&  388^ 
Prammvtlon  m  to  Talttfltr  of  marrtavo. 

Cited  in  Lanctot  t.  SUte,  98  Wis.  138.  67  Am.  St.  Rep.  800,  73  W.  576, 
holding  proof  of  formal  marriage  by  one  authorized  to  perform  ceremony,  fol* 
lowed  by  cohabitation,  raises  presumption  of  valid  marriage;  Jackson  v.  PhaleSf 
237  Ho.  150,  140  S.  W.  879,  holding  that  presumption  that  first  marriage  was  dis- 
eolTed  arises  where  second  marriage  ceremony  is  shown;  Huff  t.  Huff/20  Idaho, 
459,  118  Pac.  1080,  holding  that  reasonable  presumption  is  indulged  in  favor  of 
legitimacy  of  child  where  parents  cohabited;  Lyon  v.  Lash,  79  Kan.  344,  99  Pac, 
508,  holding  undisputed  teatimony  of  a  subsequent  marriage  would  create  a  pre- 
sumption of  a  preceding  valid  divorce;  Re  Sloan,  SO  Wash.  89,  17  L.R.A.(N.S.) 
963,  96  Pac.  684,  holding  uncontradicted  testimony  of  both  parties  that  they  were 
married  at  a  certain  date  and  lived  together  as  husband  and  wife  is  ample  to 
establish  validity  of  a  marriage. 

Cited  in  footnotes  to  Nims  v.  Thompson,  17  L.  R.  A.  847,  which  holds  marriage 
shown  by  evidence;  Hunter  v.  Hunter,  31  L.  R.  A.  411,  which  holds  presumpticm 
of  illegality  of  marriage  regularly  solemnized  prevails  over  presumption  of  con- 
tinuance of  former  husband's  life;  Norman  r.  Xorman,  42  L.  R.  A.  343|  which 
holds  burden  of  proving  law  on  high  seas  upholding  marriage,  on  person  married 
on  high  seas. 

Cited  in  notes  (17  Eng.  Rut.  Gas.  176;  16  L.R.A.(N.S.)  98)  on  presumptions 
flowing  from  marriage  ceremony. 
Bardea  9t  proof  of  lavalldltr  of  morriase. 

Cited  in  Ollschlager  v.  VVidmer,  65  Or.  149,  105  Pac.  717,  holding  that  burdui 
of  proof  it  upon  party  objecting  to  validity  of  marriage  however  celebrated; 
Murchison  v.  Green,  128  Ga.  342,  11  L.R.A.(K.S.)  704,  57  S.  E.  709,  holding 
burden  is  upon  one  attacking  validity  of  a  marriage  to  show  invalidity,  by  clear, 
distinct,  positive  and  satisfactory  proof. 

Cited  in  note  (89  Am.  St.  Rep.  108)  on  burden  of  proving  and  sufficient^ 
evidence  of  termination  of  former  marriage. 

14  L.  R.  A.  645,  WARREN  T.  WARREN,  89  Mich.  123,  50  N.  W.  842. 
Wife's  rictat  to  ane  for  mllcnatlon  of  hnaband'a  affectlona. 

Cited  in  Beach  v.  Brown,  20  Wash.  268,  43  L.  R.  A.  116,  72  Am.  St.  Rep.  98,  66 
Pac  46,  holding  wife's  right  under  statute  to  damage:^  for  enticing  husband  away; 
Wolf  V.  Frank,  92  Md.  143,  62  L.  R.  A.  105,  footnote,  p.  102,  48  AU.  132,  and 
Humphry  T.  Pope,  122  Cal.  268,  54  Pac  847,  upholding  wife's  right  to  maintain 
aetiott  in  own  name  for  alienation  of  husband's  affections;  Sims  v.  Sim*,  79 
N.  J.  L.  680,  29  L.RA..(N.S.)  846,  76  AU.  1063,  holding  that  under  sUtutes 
married  woman  may  maintain  action  In  her  own  name  for  alienation  of  hus- 
band's affections;  Kotin  v.  Pearson,  191  Mass.  290,  4  L.R.A.(NJ3.)  647,  114  Am. 
St.  Rep.  606,  77  N.  E.  890,  6  A.  ft  E.  Ann.  Cas.  658.  holding  a  cause  of  action 
for  criminal  conversation  with  the  husband  lies  in  favor  of  wife;  King  v. 
Hanson,  13  N.  D.  97,  99  K.  W.  1085,  holding  a  married  woman  can  maintain 
action  for  alienation  of  husband's  affecUon  by  reason  of  statutory  removal  of 
disabilities  at  the  common  law;  Quick  Church,  23  Ont.  Rep.  272,  holding 
wife  may  maintain  action  in  her  own  name  against  a  woman  who  procures 
abandonment  by  husband  with  loss  of  means  of  support,  where  such  woman  Uvea 
L,R.A.  Au.  Vol.  n.— 77. 
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by  such  procurement  in  adultery  with  the  husband;  Dodge  t.  Rush,  2S  App. 
D.  C.  1S2,  8  A.  ft  E.  Ann.  Caa.  671,  holding  the  conjugal  rights  of  a  wife  are  the 
same  in  principle  U  the  husband's,  and  violation  of  those  rights  results  froip 
acts  of  same  nature;  Lonstorf  v.  Lonstorf,  118  Wis.  367,  9S  N.  W.  961  (dis- 
senting opinion),  on  right  of  action  in  wife  for  loBs  of  consorfiuni  of  liiisband. 

Cited  in  footnotes  to  Haynes  v.  Nowlin,  14  L.  R.  A.  787,  Btetzman  y.  Mullin, 
50  L.  R.  A.  808 ;  Betser  t.  Betser,  52  L.  R  A.  630;  Clow  v.  Chapman,  26  L.  R.  A. 
412, — ^which  uphold  wife's  right  of  action  for  alienating  husband's  affections; 
Sanborn  t.  Gale,  26  L.  R.  A.  864,  which  holds  running  of  limitation  against  action 
for  alienation  of  wife's  affections  not  prevented  by  agreement  of  parties  to 
adultery  known  to  husband  to  deny  same;  Houghton  v.  Bice,  47  L.  R.  A.  310, 
which  denies  right  of  action  against  other  woman  for  alienating  husband's  affec- 
tions unaccompanied  by  adultery. 

Cited  in  notes  (28  Am.  St.  Rep,  218;  46  Am.  St.  Rep.  473)  on  wife's  action 
for  alienation  of  husband's  affections. 

Distinguished  in  Kroessin  v.  Keller,  60  Minn.  375,  27  L.  R.  A.  686,  51  Am.  St. 
Rep.  533,  62  N.  W.  438,  denying  wife's  right  of  aotion  against  another  woman  in 
nature  of  criminal  conversation, 
paveat* 

Cited  in  Williams  v.  Williams,  20  Colo.  66,  37  I^.  614,  sustaining  recovery  for 
alienation  of  husband's  affections  by  father's  threat  to  disinherit;  Hodgkinson  v. 
Hodgkinson,  43  Neb.  271,  27  L.  R.  A.  121,  footnote,  p.  120,  47  Am.  St.  Rep.  759.  61 
K.  W.  677,  holding  one  effecting  husband's  desertion  liable  to  suit  by  wife; 
Gemerd  v.  Gernerd,  185  Pa.  236,  40  L.  R.  A.  560,  42  W.  N.  C.  51.  64  Am.  St.  Rep. 
646,  39  Atl.  884;  Railsback  v.  Railsback,  12  Ind.  App.  662,  40  N.  E.  276;  Price  v. 
Price.  91  Iowa,  698,  29  L.  R.  A.  152,  footnote  p.  150,  51  Am.  St.  Rep.  360,  60  N. 
W.  202;  Lockwood  v.  Lockwood,  67  Afinn.  481,  70  N.  W.  784,— upholding  wife's 
action  against  father  and  mother  for  alienation  of  husband's  affections ;  Lonstorf 
V.  Lonstorf,  118  Wis.  167,  95  K.  W.  961  (dissenting  opinion),  majority  denying 
wife's  right  to  maintain  suit  against  motlier-in-law  for  alienation  of  husband's 
affections. 

Cited  in  footnote  to  Tucker  v.  Tucker,  32  L.  R.  A.  623,  which  holds  parent  not 
liable  for  advising  son  to  separate  from  wife, 

14  L.  R.  A.  648,  LOUISVILLE  ft  X.  R.  CO.  t.  WALLACE,  91  Tenn.  36.  17  S.  W. 
882. 

Interest  on  damacea. 

Cited  in  Jacobson  v.  United  States  Gypsum  Co.  150  Iowa,  339,  130  K.  W. 
122,  holding  that  interest  should  not  be  allowed  in  action  for  personal  injury, 
on  verdict  for  damages  which  had  not  fully  accrued  at  time  of  trial;  Louisville 
ft  N.  R.  Co.  T.  Fort,  112  Tenn.  456,  80  S.  W.  429,  holding  where  owner  is  de- 
prived of  value,  possession  and  use  of  property  through  wrongful  act  of  another, 
damages  with  interest  until  paid  should  be  assessed. 

Cited  in  notes  (18  L.R.A.  449)  on  interest  on  sum  allowed  as  dami^es; 
[28  L.R.A.(N.S.)  73)  on  interest  on  unliquidated  damages. 

Distin^iphed  in  Western  U.'  Teleg.  Co.  v.  Carver,  15  Tes.  Civ.  App.  550,  3!)  S. 
W.  1021,  holding  interest  recoverable  from  time  of  institution  of  suit  for  neglect 
to  deliver  message. 
KcdnetloB  of  xerdlct. 

'  Cited  in  Young  v.  Cowden,  98  Tenn.  '589,  40  S.  W.  1088,  holding  court  may,  as 
condition  of  denying  motion  for  new  trial,  require  remittitur  of  part  of  verdict: 
Alabama  G.  S.  R.  Co.  v.  Roberts,  113  Tenn.  492,  6?  L.R.A.  497,  82  S.  W.  314, 
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3  A.  &  E.  Ann.  Cas.  937,  liolding  in  case  of  an  apparent  error  of  calculation  in 
an  action  of  debt,  ibis  court  will  not  reverse  and  remand,  but  will  remit  the 
erroneous  part. 

14  L.  R.  A.  650.  ILLINOIS  0.  R.  00.  T.  FSnTER^EN,  88  Hiss.  464,  10  So.  4S. 
Carrier*!  dntr  toWRvA  liirMtoek. 

Cited  in  footnotes  to  Coupland  v.  Housatonie  R.  Co.  19  L.  R.  A.  634,  wbieh  holds 
it  carrier's  duty  to  obey  request  to  set  on  Bide  track  car  containing  frightened 
horse;  Belts  v.  Chicago,  R.  I.  &  P.  R.  Co.  26  L.  R.  A.  248,  which  holds  carrier 
liable  for  injuries  to  Jive  stock  by  breaking  of  slats;  Chesapeake  A  O.  R.  Co.  v. 
American  Eatch,  Bank,  44  L.  R.  A.  452,  denying  carrier's  right  to  release  itself 
by  contract  from  providing  safe  facHitiea  for  caring  for  stock;  Atchison,  T.  ft  S.  F. 
R.  Co.  T.  Campbell,  48  L.  R.  A.  261,  which  holds  void,  statute  for  free  transpor- 
tation of  shippers  of  atoek. 

Cited  in  notes  (44  L.  B.  A.  452)  on  statutory  duties  of  carriers  of  live  stock 
with  reference  to'  care  of  stock  during  transportation;  (39  L.R.A.(N.S.)  841) 
on  duty  of  carrier  to  take  precaution  to  prevent  loss  threatened  without  its 
antecedent  fault;  (63  Am.  St.  Rep.  568,  662)  on  respective  duties  of  carriers 
and  shippers  of  livestock. 

14  L.  R.  A.  662,  WARI^  t.  LOUISVILLE  &  N.  R.  CO.  M  Ala.  277,  10  So.  276. 
CoKtrlbatovr  Brvll^aec  of  employee. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Stutts,  106  Ala.  378,  63  Am.  St.  Rep.  127,  17 
So.  29,  holding  careless  management  of  engine  bars  recovery  for  death  of  engineer; 
Southern  R.  Co.  v.  Arnold,  114  Ala.  I90,  21  So.  954,  denying  recovery  to  one  un- 
necessarily coupling  cars  at  night;  Chattanooga  Southern  R.  Co.  v.  Myers,  112 
Oa.  240,  37  S.  E.  439,  denying  company's  liability  for  one  killed  while  riding  on 
engine  in  violation  ot  duty;  Kansas  City,  M.  ft  B.  R.  Co,  v.  Williford,  116  Tenn. 
lis,  88  8.  W.  178,  holding  where  one  injured  was  occupying  the  most  exposed 
position  on  mo^t  dangerous  part  of  train  at  time  of  collision  without  Invitation 
and  without  necessity  of  being  there  he  is  guilty  of  gross  contributory  negli- 
gence; Williams  v.  Monongahela  Connecting  R.  Co.  223  Pa.  486,  72  Atl.  811, 
16  A.  Sl  E.  Ann.  Cas.  271,  holding  one  guilty  of  contributory  negligence  in  stand- 
ing on  pilot  of  moving  engine  without  necessity  for  so  doing. 

Distinguished  in  Biles  v.  Seaboard  Air  Line  R.  Co.  143  N.  C.  83,  66  S.  E.  512, 
holding  to  render  act  negligent  per  se  in  taking  a  position  on  the  pilot  of  an 
engine,  such  position  must  have  been  tSken  voluntarily;  Hilbonme  v.  Arnold 
Electric  Power  Station  Co.  140  Mich.  323,  70  L.R.A.  005,  103  N.  W.  82],  hold- 
ing an  employee  electing  to  ride  on  outside  of  »  horse  ear  while  retnming  frou 
work,  in  order  to  watch  tools  and  with  acquiescence  of  assistant  superintendent 
of  road,  is  not  guilty  of  contributory  negligence  as  matter  of  law. 
E!ff*'C(  of  oa«toni< 

Cited  in  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  255,  64  L.R.A,  447,  79  S.  W. 
124,  holding  custom  of  suspending  business  on  Fourth  of  July  not  unreasonable; 
Kissouri,  K.  ft  T.  R.  Co.  v.  Kennedy,  61  Tex,  Civ.  App.  472,  112  S.  W.  339, 
holding  that  evidence  of  custom  of  conductors  to  alight  from  moving  train  as 
it  passed  station  to  register  train  was  admissible  on  question  of  contributory 
negligence  of  injured  conductor. 
—  As  exeoae  tor  mecllseBce. 


Cited  in  Andrews  v.  Birmingham  Mineral  R.  Co.  99  Ala.  440,  12  So.  432,  holding 
evidence  of  custom  of  riding  on  engine  pilot  and  lentiing  to  open  switch  when  train 
in  motion,  incompetent;  Richmond  ft  D.  R.  Co.  T.  Hissong,  87  Ala.  102,  IB  So. 
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209,  holding  evidence  pf  custom  of  going  between  ears  to  dn^  coupling,  inadmiA- 
aible  to  v^ry  rules;,  Louisville  &  N.  R.  Co.  v.  Motbershed.  110  Ala.  150,  20  Sa  C7, 
holding  evidence  of  custom  to  disregard  rule  to  slacken  trains  near  depots,  do  ac- 
cuse for  contributory  n^ligence;  Standard  Life  &  Acci.  Ins.  Co.  v.  Jones,  94  Ala. 
439,  10  So.  S30,  holding  complaint  alleging  "injur;  reeeivod  in  discharge  of  ens- 
tomaij  duty  aa  switchman,"  demurrable;  Hill  v.  Birmingham  Union  R.  Co.  100 
Ala.  451, 14  So.  211,  denying  practice  of  passengers  to  go  from  car  to  car  by  means 
of  running  board  and  steps,  excuse  for  contributory  negligmoe;  George  v.  Mobile 
&  O.  R.  Co.  109  Ala.  256,  19  So.  784;  and  Alabama  a.  S.  B.  Co.  v.  Richie,  111 
.Via.  301,  20  So.  49,  holding  republication  alleging  custom,  acquiesced  in  by  com- 
pany, of  going  between  cars  to  draw  coupling,  defective;  Martin  r.  Kansas  City,  Si. 
&  B.  R.  Co.  77  Miss.  727,  27  So.  046,  holding  trainmen's  habit  of  riding  on  ei^ine 
no  ground  for  recovery  for  company's  negligence ;  Douglas  v.  Chicago,  M.  &  St.  P. 
R.  Co.  100  Wis.  408.  69  Am.  St.  Rep.  930,  76  N.  W.  356,  denying  practice  of  eross- 
iog  tracks  without  looking  for  trains  excuses  contributory  n^ligence;  Alabama  G. 
S.  R.  Co.  V.  Roach,  110  Ala.  272,  20  So.  132,  holding  evidence  of  tompany's  consent 
to  inraetiee  of  diar^rding  rules  to  display  signal  must  be  convincing;  £1 
Dorado  &  B.  R.  Co.  v.  Whatley,  88  Ark.  27,  129  Am.  St  Bflp.  03,  114  S.  W. 
234,  holding  custom  cannot  impart  qualities  of  due  care  and  prudence  to  an 
act  which  involves  obvious  peril ;  Kansas  City  S.  R.  Co.  v.  Prun^,  60  C.  C.  A. 
163,  133  Fed.  23,  holding  no  amount  of  usage  justifies  an  employee,  without 
superior  orders  and  in  the  absence  of  extraordinary  emergency,  in  taking  a 
dangerous  way  to  perform  a  duty  when  a  safe  one  ia  at  hand. 
Hevlisenec      matter  •(  law. 

Cited  in  Louisville  ft  N.  R.  Co.  v.  Rieburds,  100  Ala.  366,  13  So.  044,  holdi^ 
that  undisputed  facta  showing  plaintiff's  negtigenoe  raise  question  of  law  for 
court;  Barley  v.  Southern  Indiana  R.  Co.  30  Ind.  App.  410,  66  N.  E.  72,  holding  it 
not  n^ligence  as  uatter  of  law  for  one  o&pltqrea  in  onutnietiOD  gang  to  ride 
home  on  flat  car. 

Cited  in  footnotes  to  Keeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A. 
146,  holding  question  as  to  servant's  negligence  in  using  defective  ladder  to 
adjust  belt,  for  jury;  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  04  LJLA. 
146,  which  holds  employee's  contributory  negligence  in  using  defective  ladder 
to  adjust  belt  upon  moving  machinery  after  complaining  of  the  risk,  one  ior 
the  jviy;  Milboume  v.  Arnold  Electric  P.  SUtion  Co.  70  LJUA.  600,  which 
holds  railroad  employee  not  negligent  per  «e  in  taking  exposed  position  oa  flat 
car  unless  risk  of  injuty  is  so  great  that  no  person  of  wdinary  prudenee  would 
assume  it. 

TArtmee  fcstwen  plMidlmar  mbA  piwoC. 

Cited  in  Alabamn  O.  S.  R.  Oo.  *.  HaU,  106  Ala.  607,  17  80.  176,  holdi^  mm- 
plaint  alleging  injury  vben  engaged  as  bralcenmn  dnfectiv«^  proof  tbaming  fm- 
formance  of  fireman's  dutieo. 

14  L.  R.  A.  666,  FLYNN  v.  TAYLOR,  127  N.  Y.  600,  28  N.  E.  418. 
Vm  of  htshwar* 

Cited  in  Kelly  t.  Otterstedt,  80  App.  Div.  SM,  80  N.  Y.  Supp.  1008,  de^l^ 
damages  to  pedestrian  slipping  on  green  vegetaUea  in  front  of  street  stand; 
Spier  V.  Brooklyn.  46  N.  Y.  8.  R.  262,  18  K.  Y.  Supp.  170.  holding  dty  liahW  for 

injury  to  house  by  exhibition  of  fireworks,  licensed  b7  msyor;  Donovan  T.  Baa- 
sylvania  Co.  61  L.  R.  A.  144,  57  C.  C.  A.  366,  120  Fed.  219,  enjoinii^  hsi^miw 
and  hotel  runners  from  congregating  on  sidewalk  in  front  of  depot;  WiUard 
Uotel  Co.  T.  District  of  Columbia,  23  App.  D.  C  282,  holding  owner  of  Iwd 
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abutting  upon  a  street  bas  a  right  to  encroach  to  a  reasonable  extent  upon 
the  public  right,  whenever  reasonably  necessary .  for  transaction  of  bis  'busi- 
ness; Brauer  v.  Baltimore  Eefrigerating  &  Heating  Co.  99  Md.  376,  68  L.Il,A. 
40S,  105  Am.  St.  Rep.  304,  58  Atl.  21,  holding  right  of  abutter  on  street  to  oc- 
cupy it  for  other  than  public  purposes  is  a  permissive,  and  subordinate  one  to 
public  purposes  of  travel  and  transportation;  John  A.  Tohnan  ft  Co.  t.  Chicago, 
240  HI.  276,  24  L.R.A.(N.S.)  102,  88  N.  E.  488,  holding  interfennce  with  the 
public's  free  enjoyment  of  the  use  of  the  sidewalk  depends  upon  the  neeesaity 
of  the  case  so  far  as  the  individual  is  concerned,  and  the  reasonableness  of  the 
use  against  the  public;  Sanford  v.  White,  132  Fed.  534,  holding  rn  repairing  a 
street,  or  in  constructing  a  Hne  of  street  railway  along  it,  the  street  'may  be 
temporarily  obstructed,  provided  it  does  not  unreasonably  interfere  with  rights 
of  the  public;  Sweet  v.  Perkins,  115  App.  Div.  789,  101  N.  Y.  Supp.  163  (dis- 
senting opinion)  on  right  of  adjacent  owner  to  approprtatton  ofbighWay. 

Cited  in  footnotes  to  Smith  v.  Milwaukee  Builders'  ft  Traders*  Exchange,  30 
B-  A.  004,  trhiA  nphdda  requirement  on  eons^otjng-  building  abutting  «■ 
sidewalk  to  b*iild  roofed  passageway  over  sidewalk;  Pittsbnrgh,  Ft.  W.  ft  C.  K. 
Co.  T.  Cheevers,  24  L.  S.  A.  196,  which  denies  right  of  company  to  enjofal 
congregating  of  hotel  runners,  etc.,  in  frcmt  of  station;  Kessler  t.  Berger,  61 
L.  R.  A.  611,  which  holds  boy  injured  by  fall  of  lumber  pile  not  lounger  by  stop- 
ping in  street  to  cool  after  playing  game  in  vacant  lot;  Garibaldi  v.  OXkntnor, 
06  L.R.A.  73,  which  holds  merchants  using  portion  of  mdewalk  adjoining  place 
of  business  for  reeeiTing  and  shipping  goods  so  that  travelers  are  limited  to 
narrow  passageway  during  most  of  day  liable  for  injury  caused  by  permitting 
straw  and  loose  bananas  in  Sueh  passageway;  Friedman  v.  Snare  ft  Trlest  Coi. 
70  L.  R.  A.  147,  whidi  sustains  abutting  owner's  right  to  deposit  in  street  build- 
ing materials  required  for  improvement  of  his  property  subjeet  to  regulation  la 
(mblie  interest  such  right  to  be  reasonably  exercised  in  view  of  rights  of  publio. 

Cited  in  notes  (30  L.  R.  A.  667)  on  municipal  power  over  nutsanoea  affecting 
highways  and  waters;  (13  L.R.A.(N.S.)  254)  on  loss  of  customers  as  element 
of  damages  from  obstruction  of  highway;  (19  L.R.A.(N.S.)  500)  on  liabilify 
of  municipality  for  permitting  obstruction  in  atreet;  (24  Ij.R.A.(N.S.)  07*  00) 
on  temporary  obstructions  in  street  for  purpose  of  loading  or  unloading. 
—  Br  MflroMda. 

Cited  in  Buchholz  v.  New  York,  L.  E.  ft  W.  R.  Co.  148  N.  Y.  644,  43  N,  E. 
76,  upholding  abutter's  right  to  damages  for  erectitm  of  bridge  diverting  travel 
from  hotel;  Old  Forge  Co.  v.  Webb,  31  Misc.  321,  65  N.  Y.  Supp.  503.  denying 
injunction  to  hotel  keeper  against  construction  of  railroad  over  Forest  Preserve 
likely  to  divert  travel  from  his  hotel;  Tinker  v.  New  York,  O.  ft  W.  R.  Co. 
167  N.  Y.  321.  51  N.  £.  1031,  holding  deposit  of  timbers  neu  hi|^wi^,  frighten- 
ing  horses,  unreasoniUile  interference  with  publio  travd;  Coatral  Crosstown 
R.  Co.  V.  Metropolitan  Street  R.  Co.  17  Mise.  716,  40  N.  Y.  Supp.  1090,  sus- 
taining injimcticn  restraining  construction  of  parallel  trolley  line;  Rauenstein 
V.  New  York,  U  ft  W.  R.  Co.  47  N.  Y.  S.  R.  142,  19  N.  Y.  Supp.  833,  holding 
railroad  company  liable  for  unauthorized  obstruction  of  street  by  erection  of 
embankment;  Dunn  v.  Wilmington  ft  W.  R.  Co.  124  N.  C.  260,  32  8.  E.  711,  Sub- 
sequent Appeal  in  131  N.  C.  462,  42  8.  £.  862  (dissenting  opinion),  holding  un- 
necessarily keeping  engine  with  steam  escaping  close  to  highway,  negligence; 
Mette  V.  New  York  Elev.  R.  Ca  2  Misc.  62,  20  N.  Y.  Supp.  844.  holding  refusal 
to  cMuider  benefits  accruing  to  abutter,  in  assessing  damages  for  CMutruetira 
of  elevated  road,  error. 

Cited  in  footnotes  to  Lund  v.  St.  Pmtl,  M.  ft  M.  R.  Co.  61  L.  R.  A.  606,  which 
denies  cmtnotor's  liability  for  damage  from  t^truction  of  street  because  of 
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delay  in  constructing  bridge  due  to  strikes;  BruDBwick  A  W.  R.  Co.  r.  Hkrdj. 
S2  I<.  R.  A.  396,  which  authorizes  recovery  by  merchant  specially  damaged  by  wil- 
ful obBtniction  of  street. 

Cited  in  Tinker  v.  2Tew  York.  O.  A  W.  R.  Co.  71  Hun,  43S.  24  N.  T.  Supp. 
877^  holding  question  of  fact  whether  weather-beaten  timbers  lying  partly  hiddta 
in  ditch  by  highway  calculated  to  fri^ten  horses;  Lewis  t.  Ballston  TmniBsI 
R.  Co.  15  App.  Div.  131,  60  N.  Y.  bupp.  1035,  holding  question  for  jury  whether 
use  of  steam  roller  in  highway  unreasonable;  Gassenheimer  v.  District  of 
Columbia,  25  App.  D.  C.  181,  holding  whether  a  particular  use  of  a  street  is  a 
reasonable  use  or  otherwise  is  a  question  of  fact  depending  on  all  the  facts 
of  the  cue. 

Prlrato  MtlM  tmw  mwaimM  wy. 

Cited  In  Hatfield  t.  Straua,  189  N.  Y.  213.  82  N.  E.  172,  holding  damaps 
incident  to  the  constniotion  and  operation  of  a  private  railway  by  a  department 
■tore  in  front  of  a  residenee,  are  special  and  peculiar  within  the  rule  which  sl- 
fews  private  actions. 

Cited  in  lootnotea  to  Jacksonville,  X.  A  K.  W.  R.  Co.  v.  Thompaon,  26  L.  R.  A. 
410,  which  denies  right  to  maintain  private  action  for  ineoavenioice  fn»n  ob- 
rtnietton  of  highway  in  oommon  with  otlwrs;  O'Brien  v.  Central  ln«  A  Steel 
Gok  67  L.  R.  A.  fi08,  whidi  nutbtvisas  private  aotiw  for  permanent  obstmctiin 
ai  street  within  200  feet  of  abutter;  Brauer  v.  Baltimore  R.  A  H.  Co.  fiO  LJLA 
408,  whieh  sustuns  right  of  owner  ot  building  devoted  to  retail  trade  to  enjun 
adjoining  owner  from  erecting  platform  along  front  of  ioe-plaot  in  process  of 
erection  on  portion  of  sidewalk  space,  and  from  removing  curbs  so  that  wagou 
can  load  from  platform  where  pedestrian  travel  will  be  rendered  ineonvenicnt 
and  entirely  interrupted  part  of  the  fima. 
<t«cMloa  t9W  |WI7« 

Cited  in  Overhouaer  v.  Amiriean  Cereal  Go.  118  Iowa,  421,  92  N.  W.  74, 
holding  for  jury  to  deride  whether  it  is  ne^igenee  to  seatter  atones  and  dirt 
akmg  street  in  convc^ying  sune  from  esoavation. 

14  L.  R.  A.  562,  KENIER  v.  UURLBUT,  81  Wis.  24.  29  Am.  St  Rep.  850,  SO 

N.  W.  783. 
fee^lee  of  preee— . 

Cited  in  Cok  r.  North  WtacoDsin  Lumber  Go.  82  Wis.  145.  SI  N.  W.  1130,  de- 
nying thfit  servioe  of  summons  upon  noBresident  by  publication  gives  juris- 
diction to  render  judgment;  Everett  v.  Connecticut  Mat.  L.  Ins.  Co.  4  Colo.  App. 
514,  36  Pac.  616,  holding  service  of  process  upon  agent  of  garnishee  ineffectual 
to  confer  juriBdiction;  St.  Sure  v.  I^dsfelt,  82  Wis.  340,  19  L.  R.  A.  517,  33 
Am.  St.  Rep:  50,  52  N.  W.  308,  holding  courts  of  Sweden  no  jurisdiction  to  dis- 
solve marriage  between  reaidenta  of  this  state. 

Cited  in  notes  (16  L.  R.  A.  231)  on  validity  of  personal  judgments  rendered 
on  constructive  service  of  process;  (58  Am.  St.  Rep.  181)  on  jurisdiction  over 
aiment  citiiwnB  with  respect  to  judgments  in  personam. 
SltDi  of  debt  for  pnrpose  of  salt  or  acaraialimcBt. 

Cited  in  Morawetz  v.  Sun  Ins.  OflBce,  96  Wis.  179,  6S  Am.  St.  Rep.  43.  71  N. 
W.  109,  denying  garnishment  of  foreign  insurance  company  doing  business 
in  formn  for  debt  due  nonresident  for  loss  in  other  state;  Kational  Bank  v. 
Furtick,  2  Marv.  (Del.)  60,  44  L.  R.  A.  118,  69  Am.  St.  Rep.  99.  43  Atl.  479, 
holding  demand  against  insurance  company  has  no  situs  in  state  of  agency,  when 
debt  due  nonresident  for  property  insured  in  foreign  state;  Reamers  v.  Seateo 
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Mfg.  Co.  30  L.  R.  A.  367^  17  C.  C.  A.  232,  87  U.  S.  App.  426,  70  Fed.  577,  denying 
court's  power  to  give  judgment  in  favor  of  nonresident  against  foreign  corpora- 
ti(Hi,  of  debt  due  from  another  foreign  corporation,  payable  elsewhere;  Swedish- 
American  Nat.  Bank  v.  Bleecker,  72  Minn.  390,  42  L.  R.  A.  287,  71  Am.  St. 
Rep.  492,  75  N.  W.  740,  holding  situs  of  debt  not  in  state,  parties  not  residing 
or  transaction  taking  place  in  state;  Strause  Bros.  v.  .^tna  F.  Ins.  Co.  126  N. 
C.  229,  48  L.  R.  A.  454,  35  S.  E.  471,  holding  debt  due  from  insurance  company 
for  loss  in  one  state,  no  situs  in  third  to  sustain  garnishment  by  insured's  cred- 
itor; Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  487,  41  L.  R.  A.  333.  72  Am. 
St.  Rep.  181,  23  So.  825,  holding  courts  of  Alabama  no  jurisdiction  in  garnish- 
ment proceedings  over  debt  due  nonresident,  payable  elsewhere;  Wyeth  Hard- 
ware &  Mfg.  Co.  V.  H.  F.  Lang  A  Co.  127  Mo.  246,  27  L.  R.  A.  653,  48  Am. 
St.  Rep.  626,  29  S.  W.  1010,  Affirming  54  Mo.  App.  153,  upholding  right  to  gar- 
nish debt  wherever  creditor  may  sue  on  claim;  Bragg  v  Gaynor,  85  Wis.  488, 
21  L,  E.  A.  168,  55  N.  W.  919,  holding  debts  due  nonresidents,  represented  by 
notes  and  mortgages,  have  situs  in  state  in  favor  of  residen*'  creditors  of  hold- 
ers; Eingartner  v.  Illinois  Steel  Co.  94  Wis.  85,  34  L.  R.  A.  508,  58  Am.  St.  Rep. 
859,  68  N.  W.  604,  holding  citizen  of  foreign  state  may  sue  fellow  citizen  found 
in  state,  on  cause  arising  in  former  state;  Lancashire  Ins.  Co.  v.  Corbetts,  165 
HI.  596,  30  L.  R.  A.  642,  56  Am.  St.  Rep.  275,  46  N.  E.  631,  holding  foreign,  cor- 
poration having  property  and  agents  in  Illinois  may  be  garnished  for  debt  due 
nonresident;  Atchison,  T.  4  S.  F.  R.  Co.  v.  Maggard,  6  Colo.  App.  96,  39  Pac. 
985,  holding  state  where  employee  resides  and  services  rendered,  situs  oi  debt; 
McBee  v.  Purcel]  Nat.  Bank,  1  Ind.  Terr.  293,  37  S.  W.  55,  holding  place  of  'de- 
posit situs  of  debt  for  purpose  of  garnishment;  Fond  Du  Lac  Cheese  &  Btititer 
Co.  T.  Henningser  Produce  Co.  141  Wis.  72.  123  N.  W.  640,  holding  the  courts 
cannot,  by  reason  of  statutes  dedaring  such  power,  acquire  Jurisdiction  over  per- 
sons not  present  in  the  state,  acept  for  purpose  of  adjudicating  with  reference 
to  property  or  status  within  state;  Jordan  T.  Chicago  &  N.  W.  R.  Oo.  128  Wis. 
692,  1  L.R.A.(N.8.)  891,  110  Am.  St.  Rep.  866,  104  N.  W.  803,  4  A.  4  E.  Ann. 
Cos.  1113  (dissenting  opinion)  on  existence  of  jurisdictional  facte  necessary  to 
decision. 

Cited  in  notes  (19  L.  R.  A.  678)  on  protection  of  nonresident  creditor  against 
garnishment;  (3  L.R.A.(N.S.)  611)  on  place  of  payment  as  affecting  jurisdiction 
to  garnish  debt;  (69  Am,  St  Rep.  117)  on  situs  of  debts  for  purposes  of 
garnishment  and  of  property  in  transit  in  hanAs  of  carriers. 

14  L.  R.  A.  Sed,  STATE  ev  rti.  TERRS  HAUTE  v.  KOLSEM,  130  Ind.  434.  20 

N.  E.  595. 

LearlalatlTC  iBterferenee  with  local       vera  meat. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  104,  67  L.  R.  A.  2S0,  93 
Am.  St.  Rep.  222,  89  N.  W.  204,  denying  right  of  l^islature  to  name  appointees 
to  control  municipal  water  system ;  State  ea  rel.  Geake  t.  Fox,  168  Ind.  129,  66 
L.  R.  A.  895.  63  N.  E.  19.  and  State  e»  rel.  Smyth  v.  Moores,  65  Neb.  530.  41 
L.  R.  A.  640,  76  N.  W.  176  (dissenting  opinion),  majority  declaring  uncon- 
stitutional, act  conferring  authority  upon  governor  to  appoint  fire  and  police 
oommiastoners ;  Terre  Haute  v.  Evansville  A  T.  H.  R.  Co.  149  Ind.  184,  37  L. 
R.  A.  194,  46  N.  E.  77,  holding  act  giving  circuit  judges  power  to  appoint  city 
commissioners,  unconstitutional;  State  em  rel,  Harrison  v.  Menaugh,  161  Ind. 
268,  43  L.  R.  A.  412.  51  N.  E.  117,  holding  law  changing  time  of  election  of 
town  trustees  valid  exercise  of  legislative  power;  Mranle  t.  Hatfield,  22  8.  B, 
478,  118  N.  W.  817,  holding  that  municipal  corporatiMs  have  on^  such  powers 
as  legislature  grants  tbem,  which  power  is  subject  to  legislative  control;  Smith 
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T.  InduDftpoliB  Street  iL  Co.  158  Ind.  437,  83  N.  E.  849^  upholding  met  ngu- 
Uting  the  granting  of  franchises  to  railroads  in  cities  of  100,000  inhabitanta; 
SUte  ez  rel.  BreibelbiBs  v.  Berghoff,  158  Ind.  358,  63  N.  E.  717,  holding  the 
motives  of  the  legislative  body  in  enacting  that  office  of  municipal  judge  ahall 
come  into  existence  a  certain  date  and  that  elections  shall  take  place  upon  eer- 
tain  dates  are  not  proper  subjects  of  judicial  examination;  Ex  parte  Lewis,  45 
Tex.  Crlm.  Kep.  40.  108  Am.  St.  Bep.  929.  73  S.  W.  811  (disaenUng  opinion), 
on  tbs  extent  of  local  self-government  by  a  ei^;  Ex  parte  Corliss,  16  TS.  D. 
534,  114  K.  W.  962  (dissenting  opinicHi),  on  extent  there  exists  a  local  rigbt  to 
act  independently  of  the  state. 

Cited  in  footnotes  to  State  ex  rel.  McCausland  v.  Freeman,  47  L.RA.  67, 
which  sustains  statute  arbitrarily  establishing  high  school  and  requiring  its 
maintenance  people  of  county;  Rathbone  v.  Wirth,  34  L.  K.  A.  408,  which  holds 
void,  statute  f6r  bipartisan  police  board  of  four  members  to  be  selected  by  all 
numbers  of  oomm<m  coundl  voting  for  two  members  of  board  only;  OavodE  v. 
Moor^  28  L.  R.  A.  783,  whid  snstaina  legislative  power  to  provide  for  city 
board  of  health  with  power  to  incur  expenses  without  eitfn  consmt. 

Cited  in  notes  (48  LJK.A.  481)  on  power  of  legislature  to  impose  hardens 
upon  municipalities  and  to  control  their  local  administration  and  prop^ty; 
(1  LJLA.(N'£.}  613)  on  right  of  local  self-government;  l^slaUve  regulation 
of  municipal  officers. 
l<eeal  vr  seacnU  teviw* 

Oted  in  Pennsylvania  Co.  v.  State,  142  Ind.  440,  41  N.  S.  937.  holdi^  de- 
termination as  to  application  of  general  laws,  not  speeially  ouunerated,  Icsisla- 
tive  question;  Young  v.  Tipton  County,  137  Ind.  325,  36  N.  £.  1118,  df^ftri"g 
oonstitutionaJ,  act  authorizing  counties  to  issue  bonds  to  complete  construe 
tion  of  courthotuea;  Bell  v.  Maish,  137  Ind.  231,  36  N.  £.  1118,  holding  act 
authorizing  aid  to  conBtruction  of  railroads,  constitutional;  Harmon  v.  Madison 
County,  163  Ind.  77,  64  N.  £.  105,  holding  law  prc^ibiting  payment  of  compen- 
sation to  any  officer  exceeding  sum  paid  in,  valid;  Pittsburgh,  C.  C.  &  St.  L.  B. 
Co.  T.  Montgomery,  152  Ind.  8,  71  Am.  St.  Rep.  301,  49  N.  B.  582,  holdiag  act 
"regolating  railroad  and  other  corporations"  within  S  9,  art.  A,  etnstitational ; 
Indianapolis  v.  Navin.  151  lod.  155,  41  L.  R.  A.  343,  47  N.  E.  525,  holding 
eonstttutional,  law  regulating  fares  charged  by  existing  street  railway  company; 
Indiani^liB  Street  R.  Co.  v.  Robinson,  157  Ind.  234,  61  N.  E.  197,  holding 
act  requiring  plaintiff  to  prove  freedom  from  contributory  negligence  eonstitu- 
tional;  Woods  v.  McCay,  144  Ind.  323,  33  L.  R.  A.  99,  43  K.  'E.  269,  holding 
cTMtimi  of  local  courts  of  concurrent  jurisdiction  with  circuit  courts  not  pro- 
hibited I7  Constitution;  SUte  v.  Lewis,  134  Ind.  254,  20  L.  R.  A.  54,  33  N.  E. 
1024,  holding  act  making  possession  of  gill  net  misdemeanor,  constitutiona] ; 
JadcBon  County  v.  State,  147  Ind.  487,  46  N.  E.  908,  avoiding  statute  }fto- 
viding  remedy  to  force  public  ofRcer  to  perform  duty;  Forsyth  r.  Hammond, 
18  C-  C.  A.  179,  34  U.  S.  App.  652,  71  Fed.  446,  declaring  unconstituUcmaJ. 
statute  allowing  appeal  from  decision  of  county  commissioners  as  to  annexa- 
tion of  territory  to  city;  Mode  v.  Beasley,  143  Ind.  315,  42  N.  E.  727,  holding 
rdoeatkm  of  county  seat  not  within  constitutional  prohil^tiMi  against  loeal 
l^slation  regulating  county  business ;  State  v.  Hammond,  66  S.  C.  224,  44  8.  E. 
797,  holding  it  to  be  judicial  question  whether  act  waking  it  crime  to  fail 
to  remove  dam  after  notiee,  is  speeial  l^slation;  Bnist  v.  Charleston,  77  6.  C 
270.  57  S.  E.  862,  holding  the  question  whether  an  oet  eonllieta  with  prwialon 
of  state  eonstitntion  whieh  prohiblta  passage  of  ^tedol  Inra  where  geaerml  laws 
OB  *ppl7>  ia  Mie  for  the  l^^lature  to  pOM  upon. 
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Cited  in  footnotes  to  Com.  ea  rel.  Jones  v.  Blackly,  62  L.  R.  A.  367,  wUeh 
suitaitis  elMsiflcation  of  township*  deneity  of  popnlatioi;  State,  AI«cander, 
Prosecutor,  v.  Bllzabetii,  23  L.  R.  A.  B25,  which  hidds  tnralid  apedal  statute 
diseriminatiiig  betwem  municipalities  already  having  and  those  not  having  race 
course;  Hamilton  County  t.  Rasche  Bros.  19  L.  R.  A.  684,  wbldi  holds  stat- 
ute as  to  taxes  not  applying  to  all  parts  of  state  unconstitutional;  £ldmunds  t. 
HerbrandsoQ,  14  L.  R.  A.  725,  which  holds  necessity  of  special  law  a  legislative 
question;  Re  Henneberger,  42  L.R.A.  132,  which  holds  local,  statute  geenral 
in  terms,  but  enumerating  restrictions  constituting  identification  rather  than 
classilication ;  Milwaukee  County  v.  Isenring,  63  L.  R.  A.  636,  which  holds  act 
regulating  sheriff's  fees  for  particular  county,  local;  Stodcton  v.  Powell,  IS  L. 
R.  A.  42,  which  holds  courts  witliont  power  to  inquire  as  to  notice  of  appli- 
cation to  legislature  for  local  l^islation ;  Sutton  v.  State,  33  L.  R.  A.  689,  whi6h 
holds  cla8siflcati<m  of  counties  according  to  previous  census  without  respect 
to  actual  population  void;  Longview  v.  Crawfordsville,  68  L.ILA.  623,  which 
holds  void  classification  of  cities  for  purpose  of  legislation  so  aa  to  make  par- 
ticular law  conferring  power  to  annex  territory  applIcaUe  to  those  having 
population  between  six  and  seven  thousand. 

Cited  in  note  (93  Am.  St.  Rep.  108)  on  constitutional  inhibition  against 
special  legislation  where  general  law  can  lie  made  applicable. 
Smfleleaer  of  title  t*  atatatc. 

Cited  in  Maule  Coal  Co.  v.  Fartenheimer,  155  Ind.  107,  55  N.  E.  761,  holding 
act  regulating  operation  of  mines  and  right  to  recover  for  death  of  employee 
not  invalid  for  failure  to  express  subject  in  tiUe;  Clarke  v.  Darr,  166  Ind.  697, 
60  N.  E.  688,  holding  solvent  domestic  corporation  and  insolvent  foreign  cor- 
poration related  within  meaning  of  Constitution;  Pittsburgh,  C.  C.  &  St.  I4. 
R.  Co.  T.  Mmtgomery,  152  Ind.  8»  71  Am.  St.  Rep.  301,  49  N.  £.  682,  holding  stat- 
ute pT4^biting  onutraets  releasing  corporations  from  liahflit;  to  employeea  aaad 
not  be  expressed  in  Utie  to  employers  liabili^  act. 
Lesctalatlve  dlMrsttsK. 

Cited  in  Amett  v.  State,  168  Ind.  184,  8  L.R.A.(N.S.)  1194,  80  N.  E.  16S, 
holding  the  l^islature  cannot  ddegata  to  others  the  power  to  make  laws,  but 
it  may  give  diaoration  to  others  in  the  enforeeaaant  of  laws  mada.  ■  < 

14  L.  R.  A.  677,  Ae  OBERO,  21  Or.  406,  28  Pae.  130. 
ValKltr  •(  olmm  lerialatlon. 

Followed  in  State  or  rel.  Bell  v.  Prazier,  36  Or.  188,  fid  Pec.  6,  upholding  law 
'  for  assesHinent  of  tax  to  pay  certain  fees  to  certain  officers. 

Cited  in  State  v.  Loomia,  116  Mo.  324,  21  L.  R.  A.  807,  22  S.  W.  360,  declar- 
ing unconstitutional,  law  prohibiting  persons  engaged  in  manufacturing  or  min- 
ing frmn  issuing  to  employees  non-negotiable  instrument  or  unredeemable  order; 
Leep  V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  58  Ark.  440,  23  L.  R.  A.  270.  41  Am.  St.  Rep. 
109,  25  S.  W.  76,  upholding  law  requiring  payment  of  wages  ^without  abate- 
ment or  discount;"  State  v.  Baker,  60  Or.  385,  13  L.R.A.(N.3.)  1042,  92  Pae. 
1076,  holding  so  long  as  the  law  operates  alike  upon  all  persons  similarly  situ- 
ated, it  is  not  objectionable  as  class  or  special  legislation;  State  v.  Thompson, 
47  Or.  498,  4  L.R.A.(N.S.)  484,  84  Pac.  476,  8  A.  &  E.  Ann.  Cas.  646,  holding  a 
law  restricting  sale  of  railroad  tickets  to  railroad  agents  h^ing  certificates  of 
autiiority  to  sell,  is  not  ohjeetionid>le  as  special  legislation;  State  v.  Fraternal 
K.  ft  L.  35  Wash.  345,  77  Pac.  500,  holding  equal  protection  of  the  laws  does  not 
mean  equality  of  operation  on  persons  merely  as  such,  but  on  persouB  accord- 
ing to  their  relations;  SUte  v.  Muller,  48  Or.  268,  120  Am.  St  Bep.  808,  86 
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Pac.  855i  11  A.  &  E.  Ann.  Cm.  88,  holding  same  when  all  penona  subject  to 
such  legislation  are  treated  alilce  under  like  circumBtanceB  and  condition*. 

Cited  in  note  (60  L.  R.  A.  341,  345)  <m  coiutitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation. 

14  L.  R.  A.  579,  LOUISVILLE  SAFETY  VAULT  ft  T.  CO.  T.  LOUISVILLE  & 

N.  R.  CO.  92  K7.  233,  17  S.  W.  567. 
ResalKtlon  ot  rlKl>ta»  prlTiIeve>>  coatncta. 

Cited  in  Enterprise  Lumber  Co.  t.  Mundy,  62  J.  L.  21,  95  L.  R.  A.  201,  42 
Atl.  1063,  upholding  stipulation  in  policy  that  "no  action  shall  be  brought  ex- 
cept against  attorneys  in  facts,"  and  referring  particularly  to  annotation  in  14 
L.  R.  A.  579. 

Cited  in  footnotes  to  Sprague  v.  Fletcher,  37  L.  B.  A.  840,  which  holds  statute 
allowing  deduction  of  debts  to  resident  taxpayers  only,  void;  State  v.  Travelers* 
Ins.  Co.  57  L.  R.  A.  481,  which  sustains  statute  imposing  tax  on  market  value 
of  nonresident  shareholders'  stock  without  deduction  of  capital  invested  in  land, 
as  in  case  of  resident  shareholdersj  Van  Harliugen  v.  Doyle,  54  L.  R.  A.  771, 
which  holds  void,  statute  prohibiting  letting  of  public  printing  to  papers  estab- 
lished less  than  year;  Consumers  Gaa  Trust  Co.  v.  Harless,  16  L.  R.  A.  505, 
which  holds  constitutional  act  limiting  to  corporations  within  state  grant  of  right 
of  eminent  domain;  Williams  v.  Crabb,  59  L.  R.  A.  425,  which  sustains  Federal 
jurisdiction,  in  case  of  diverse  citizenship,  of  suit  to  set  aside  probate  of  will 
in  state  extending  equity  jurisdiction  to  such  suits;  Eingartner  v.  IlIinoi<)  Steel 
Co.  34  L.  R.  A.  503,  which  sustains  action  between  nonresidents  for  injuries  re- 
ceived in  other  state;  State  t.  Uogan,  52  L.  R.  A.  864,  which  sustains  statute 
making  it  a  crime  for  male  tramp  not  blind,  outside  county  of  residence,  to 
threaten  injury  to  another;  People  ex  rsf.  Ciseo  v.  School  Board,  48  L.  R.  A. 
US,  which  denies  right  of  coliued  children  to  attend  same  schools  as  white 
dilldren  when  separate  schools  with  equal  aooommodations  provided;  People 
ex  rel.  Bibb  v.  Alton,  66  L.  R.  A.  95,  which  denies  right  of  city  to  send  colored 
children  out  of  district  to  separate  school  established  for  them;  Brown  v. 
Russell,  32  L.  R.  A.  253,  which  holds  act  requiring  appointment  of  veterans  on 
sworn  statranent  of  qualifications  void;  Anderton  v.  Milwaukee,  16  !«.  R.  A.  830, 
which  holds  discrimination  between  lot  owners  as  to  oompenaation  for  change 
of  street  grade  void;  Roby  v.  Smith,  15  L.  R.  A.  792,  which  holds  act  prohibiting 
appointment  of  nonresident  as  trustee  unoonstitntional ;  Sweeney  v.  Hunter,  14 
L.  R.  A.  S94,  which  holds  prohibition  against  assigning  claim  against  resident  to 
nonresident  valid;  Williama  t.  Dmou^,  S6  L.  R.  A.  766,  which  hoMm  void, 
statute  exempting  proceeds  of  fraternal  benefit  certificate  from  liability  for 
debts;  Leep  v.  St  Louis,  I.  M.  ft  S.  B.  Co.  23  L^  R.  A.  264,  which  upholds  statute 
requiring  payment  of  wages  earned  without  discount  on  discharge  of  employees 
by  corporations;  Re  Oberg,  14  L.  R.  A.  677,  which  holds  valid  act  prohibiting 
arrest  of  officer  or  seaman  of  sea-going  yeesel ;  Middleton  v.  Middleton,  36  L.  B. 
A.  221,  which  holds  act  permitting  limited  divorce  with  special  oonseqoenees 
to  perstm  holding  oonscientious  scruples  against  absolute  divorce  unconititn- 
tional;  State  ear  reL  Curtis  v.  Brown  ft  S.  Mfg.  Co.  17  L.  B.  A.  866,  whidi 
holds  corporation  not  a  person  within  proteeUon  of  14th  Amendment;  Hf^Titw* 
Beef  ik.  Provision  Co.  v.  Best.  4*2  L.  R.  A.  628,  which  holds  foreign  corporation  a 
"person"  protected  against  discharge  of  debtor  by  state  insolvency  proceedings; 
Mathews  v.  People,  63  LJLA.  73,  which  holds  void  provision  in  statute  estab- 
liahing  free  employment  agencies  at  public  expense  for  bidding  furnishing  of 
help  to  persons  whose  employees  are  on  strike  or  locked  out;  Kathan  v. 
Spokane  County,  65  L.R.A.  337,  which  holds  proper^  liable  to  taxation  under 
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general  lews  of  state  not  exempt  beeauae  returned  for  tuaUon  for  same  Tear* 
in  another  state. 

Cited  in  notes  (60  L.  R.  A.  321,  331)  on  eonstitutional  equality  In  the  United 
States  in  relation  to  corporate  taxation;  <24  L.  S.  A.  292)  on  recognition  or  ex- 
clusion of  foreign  corporations;  (19  L.  B.  A.  225)  on  who  or  what  is  included  fn 
term  "persons;"  (18  L.  R.  A.  641)  on  rights  of  colored  passengers;  (16  L.  R.  A. 
277}  on  treat;  guaranties  to  aliens;  (141^  R.  A.  846)  on  implied  sanction  of  evil 
by  statutory  rogulations;  (21  L.  R.  A.  790)  on  couBtitutionality  of  statutes  re 
■trieting  contracts  arfd  business;  (34  L.R.A.(N.S.)  264)  on  constitutionality  of 
statute  imposing  liability  for  injury  to  servant,  irrespective  of  negligence;  (62 
Am.  St  Rep.  169)  on  protection  of  corporations  from  special  atid  hostile  1<^- 
lation;  (45  h.  ed.  U.  S.  24B)  on  separate  coach  acts. 
~  Praetl«se  of  denttatry  »nd  mcdiclve. 

Cited  in  People  v.  Reetz,  127  Mich.  87>  86  N.  W.  396.  upholding  right  of  legisla- 
ture to  regulate  examinations  for  physicians;  Com.  v.  Gibson,  21  Fa,  Co.  Ct. 
239,  7  Pa.  Dist.  R.  389,  holding  legislature  may  regulate  practice  of  dentistry; 
State  T.  Knowles,  90  Md.  658,  49  L.  R.  A.  698,  footnote  p.  695,  45  Atl.  877,  sus- 
taining discrimination  between  regular  dental  colleges  and  others  authorised  to 
grant  diplomas  to  dentists;  Gothard  v.  Pieople,  32  Colo.  16»  74  Fke.  890,  up- 
holding act  restricting  practice  of  dentistry  to  persons  holding  a  diploma  from 
a  dental  school. 

Cited  in  footnotes  to  Overshiner  v.  State,  51  Xi.  R.  A.  748,  which  upholds  act 
authorizing  appointment  by  state  dental  association  of  some  of  members  of  board 
of  dental  examiners;  Mathews  v.  Murphy,  64  L.  R.  A.  416,  which  holds  void,  stat- 
ute authorizing  state  health  board  to  revoke  physician's  license  for  unprofes- 
sional conduct  without  fixing  standard;  State  v.  Randolph,  17  Ij.  R.  A.  470,  which 
holds  valid  act  exempting  present  practitioners  oi  luediefne  from  requirements  as 
to  diploma  or  certificate ;  Stete  ex  ret.  Kellogg  v.  Curtans,  56  L.  R.  A.  253,  whirl) 
sustains  requirement  of  examination  of  graduate  of  foreign  medical  college  not 
required  of  graduates  of  college  in  state ;  State  v.  Wilson,  52  L.  R.  A.  679,  which 
holds  one  prosecuted  for  unlawful  practice  of  medicine  required  to  prove  compli- 
ance with  statute;  State  ea  rel.  Burroughs  v.  Webster,  41  L.  R.  A.  212,  which 
holds  Valid  act  requiring  all  physicians  to  obtain  new  certificate  and  license; 
Stete  T.  Bair,  51  L.  R.  A.  776,  which  sustelns  statute  requiring  examination  before 
state  board  of  examiners,  practice  for  five  years,  or  certificate  from  medical 
adiool,  before  practising  medicine;  Scholle  r.  State,  50  L.  R.  A.  411,  which  sus- 
tains statute  requiring  license  for  physicians  excepting  certain  classes  Of  per- 
sons; Parks  t.  State,  59  L.  R,  A.  100,  which  susteins  requirement  that  magnetic 
healer  procure  license;  State  v.  Biggs,  64  L,  R.  A.  140,  which  holds  statute  con- 
ferring upon  licensed  doctors  exclusive  right  to  treat  all  diseases  void;  State 
V.  Buswell,  24  L.  R.  A.  68,  which  holds  certificate  necessary  to  practise  as  Chris- 
tian scientist;  State  v.  Liffring,  46  L.  R.  A.  334,  which  denies  necessity  of 
certificate  from  medical  board  for  practice  of  osteopathy;  Ex  parte  Gerino,  66 
L.R.A.  249,  which  sustains  validity  of  statute  fixing  standard  of  preparation 
required  of  applicants  for  license  to  practice  medicine,  though  under  provision)) 
of  law  such  standard  may  vary  from  time  to  time  and  may  be  fixed  by  require- 
nuente  which  schools  teaching  particular  system  of  medicine  require  of  their 
pupils;  Territory  v.  Newman,  68  L.R.A.  783,  which  upholds  stetute  defining 
practice  of  medicine  so  as  to  Include  every  method  of  treating  disease  for  gain 
and  requiring  practitioners  to  obtain  a  license;  Stete  v.  Brown,  68  L.R.A.  889, 
which  denies  right  to  require  license  to  own,  run,  or  manage  a  dentel  i^Boe  from 
one  having  no  intention  of  engaging  In  actual  practice  of  dentistry. 
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~—  Taklns  orv*«r*  or  flak. 

Cited  in  footnotes  to  State  v.  Dow,  53  L.  R.  A.  314,  which  susUins  statute 
against  fishing  for  trout  with  intent  to  sell  or  trade;  Tyler  v.  State,  52  L.  B.  A. 
100,  which  holds  oysters  taken  from  waters  outside  of  state  not  within  statutory 
prohibition  of  possession  of;  Com.  v.  Hilton,  45  L.  B-  A.  475,  which  sustains  town 
regulation  limiting  to  residents,  right  to  dig  clams  for  sale;  Gustafson  v.  States 
43  L.  R.  A.  615,  which  holds  void,  act  limiting  to  taxpayers  right  to  take  oysters 
in  pnhlie  waters. 

Other  tmdM  and  ooeapatlowi. 

Cited  in  Youngblood  v.  Birmingham  Trust  &  Sav.  Co.  06  Ala.  526,  20  L.  R.  A. 
61,  footnote  p.  58,  36  Am.  St.  Rep.  245,  12  So.  579,  holding  valid,  act  prohibiting 
banker  discounting  paper  at  more  than  specified  rate;  Noble  State  Bank  v. 
Haskell,  22  Okla.  79,  97  Pac.  690,  holding  that  regulation  of  Banking  ia  within 
potioe  power  of  Id^lAturei  Louisville  4  N.  R.  Co.  v.  Melton,  218  U.  8.  48, 
54  L.  ed.  926.  —  L.RJL(N.S.)  — >  30  Sup.  Ct.  Rep.  676.  holding  that  act 
regulating  railroads  violates  no  couBtitutional  provision  because  it  ia  made 
to  apply  only  to  railroads;  Louisville  Sl  N.  R.  Co.  v.  Melton,  127  Ky.  286,  105 
S.  W.  366,  holding  an  act  regulating  railroads  violates  no  constitutional  pro- 
vision because  it  is  made  to  apply  to  railroads  only;  Com.  v.  Remington  Type- 
writer Co.  127  Ky.  191,  105  S.  W.  399,  holding  a  requirement  that  all  corpora- 
tions shall  place  beneath  name  on  all  -printed  matter  the  word  "ineorporated* 
is  a  proper  police  r^ulation. 

Cited  in  footnotes  to  Bessette  v.  People,  56  L.  R.  A,  558,  which  sostains  elaasi- 
fieation  of  municipalities  for  licensing  of  horseshoers;  People  v.  Bellet,  22  L.  R. 
A.  696.  which  upholds  prohibition  of  business  of  barber  on  Sunday  under  greater 
powlties  than  those  imposed  on  other  business;  People  &i  ret.  Necliamcus  t. 
Warden  of  City  Prison,  27  L.  R.  A.  718,  which  upholds  act  requiring  examination 
and  certificate  from  employing  or  master  plumbers;  State  v.  Gardner,  41  Li.  R.  A. 
689,  which  holds  void,  statute  allowing  all  members  of  plumbing  firm  to  pursw 
business  when  one  has  license,  or  all  members  of  corporation  to  do  so  when  man- 
ager has  licoise;  Bailey  v.  People,  54  L.  R.  A.  839,  which  holds  void,  restriction  «a 
number  lodging-house  keepers  nuiy  permit  to  occupy  one  room;  State  t.  Walal^ 
36  U  R.  A.  231,  which  holds  void,  statute  against  book  making  etc:,  ■™'*^i*nif 
proviso  exempting  persons  within  limits  of  regular  raee  oourse;  Juniata  lime- 
stone Co.  V.  Fagley,  42  L.  R.  A.  442,  which  holds  void,  per  diem  tax  on  employers 
for  each  unnaturalized  employee;  State  v.  Cadigan,  57  L.  R.  A.  666,  which  holds 
void,  imposition  of  penalty  on  agents  for  foreign  partnerships  not  complying  with 
conditions  not  required  of  local  firms;  State  v.  Garbrosiu,  56  L.  R.  A.  670,  which 
holds  void,  statute  exempting  veterans  from  requirement  of  peddling  lieense;  Peo- 
ple V.  Bray,  27  L.  R.  A.  158,  which  holds  valid,  prohibitimi  against  selling  or 
giving  liquor  to  Indians;  Broadfoot  v.  Fayetteville,  30  L.  R.  A.  846,  which  s«s- 
taine  statute  discriminating  in  favor  of  nonresidents  ot  city  as  to  allowing  stock 
to  run  at  large;  Brim  v.  Jones,  29  L.  R.  A.  97,  which  upholds  act  T"«'f'"g  driver 
of  live  stock  over  highway  on  hillside  liable  tor  injury  to  banks,  or  by  rollii^ 
locks  into  highway;  McCandless  v.  Richmond  &  D.  R.  Co.  18  L.  R.  A.  440,  which 
holds  equal  protectUm  not  denied  1^  act  making  railroad  nrmpaniiis  lial>le  for 
llres;  Luman  v.  Hitchins  Bros.  Co.  46  L.  R.  A.  393,  which  holds  void,  statute  pro- 
liihiting  officer  of  railroad  and  mining  corporation  only  being  interested  in  mer- 
cantile business;  State  v.  Loomls  (Mo.)  21  L.  R.  A.  795,  footnote  p.  790,  20  S.  W. 
332,  Reversed  in  115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350,  sustaining  sUtote 
prohibiting  mining  or  manufacturing  concerns  issuing  to  employees  orders,  imlsss 
negotiable  and  redeemable  in  cash  or  sappliea. 
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Cited  in  notei  (20  L.  B.  A.  238)  on  reBtiietioiis  on  insuranoe  hj  unineoTporated 
msaodatioiu  or  individuals;  Lloyds,'  asaoeiations;  (24  L.  B.  A.  152)  on  statutes 
against  brokerage  or  "scalping;"  (15  L  K.  A.  478)  on  constitutionality  of  ita^ 
utes  prohibiting  private  banking. 
—  A]]«>Tvanee  of  attorney'*  Icea. 

Cited  in  Pyramid  Land  &.  Stock  Co.  t.  Pierce,  30  Nev.  252,  96  Pac  210, 
holding  enactment  providing  for  attorney's  fees  in  favor  of  one  recovering  dan^- 
agea  for  nniavful  use  of  land  is  a  proper  police  relation. 

Cited  in  footnotes  to  Vogel  v.  Pekoe,  30  L.  R.  A.  491,  which  sustains  act  allow- 
ing attorneys'  fees  to  employees  in  actions  for  wages ;  Cameron  v  Chicago,  M.  Sl 
St.  P.  B.  Co.  31  L.  B.  A.  553,  which  holds  valid,  act  allowing  attorneys'  fees  in 
actions  against  railroad  companies  for  taking  land  without  making  compensation; 
Turner  v.  Boger,  49  L,  B.  A.  590,  n-hich  holds  provision  for  attorneys'  fees  in  trust 
deed,  void;  Del!  v.  Marvin,  45  L.  R.  A,  201,  which  sustains  statute  allowing  at- 
torney's fees  to  successful  plaintiff,  but  not  to  defendant,  in  mechanic's  lien  case; 
Gulf,  C.  ft  S.  F.  B.  Co.  V.  Ellis,  17  L.  R.  A<  286,  which  holds  valid,  act  authorizing 
attorneys'  fees  against  railroad  corporations  in  suits  on  claims;  Union  Cent.  L. 
Ins.  Co.  V.  Chowning,  24  L.  R.  A.  604,  which  holds  equal  protection  not  denied  by 
requiring  damages  and  attorneys'  fees  from  insurance  company  not  paying  loss 
within  time  fixed;  Hocking  Valley  Coal  Co.  v.  Bosser,  29  L.  B.  A.  38(1,  which  holds 
void,  act  allowing  attorney's  fees  In  action  for  wages  not  paid  within  three  days 
after  written  demand;  Gano  v.  Minneapolis  A  St.  L.  R.  Co.  55  L.  R.  A.  263,  which 
nutains  requirement  for  payment  of  attorney's  fee  on  successful  appeal  by  land- 
owner from  award  in  eminent  domain;  Atkinson  t.  Woodmansee,  04  L.R.A.  325, 
which  holds  void,  provision  for  taxation  as  coats  of  attorney's  fee  in  successful 
action  by  labor  or  artisan  to  enforce  mechanic's  Hen;  Hartford  Vin  Ins.  Co.  v. 
Bedding,  67  L.B.A  618,  which  upholds  provision  for  recovery  of  attorney's 
fees  in  certain  casea  against  insurance  companies;  L'Engle  v.  Scottish '  Union 
&  N.  tns.  Co.  67  L.R.A.  681,  which  upholds  provision  for  recovery  of  attorneys' 
fees  in  certain  cases  against  flre  and  life  insurance  companies. 
Joinder  of  elslma  of  ovdlBary  and  croM  neBliconcc. 

Cited  in  note  (31  IaRJL(K.8.)  160)  on  right  to  join  claims  of  ordinal^  and 
gross  negligence  arising  out  of  the  state  of  facts. 
Wlio  may  objeet  to  void  dlacrl  ml  nation  la  statate. 

Cited  in  note  (32  L.RA.(N.S.)  955,  958)  aa  to  who  may  object  to  statute  as 
containing  unconstitutional  discrimination. 

14  L.  B.  A.  688,  BANK  OF  OOUMEBCE  v.  FUQUA.  U  Hont  286,  28  Am.  St 

Rep.  461,  28  Pae.  201. 
Btt«et  on  laavM  of  vevesaal  of  oatire  Jadarmeat. 

Cited  in  Mattock  v.  Gougfanour,  13  Mont.  301,  34  Pac.  36,  holding  reversal  on  ap- 
peal from  entire  judgment  and  order,  requires  new  trial  of  all  issnes;  Mattingly 
V.  Lewisohn,  13  Mont.  617,  35  Pac.  Ill,  refusing  to  strike  out  amended  complaint 
filed  after  reversal  of  entire  judgment  for  refusal  to  sustain  demurrer. 
Review  of  laatraetlona* 

Cited  in  Mii^soula  Electric  Light  Co.  v.  Morgan,  13  Mont.  397,  34  Pae.  488,  and 
Kleinschmidt  v.  MrDerraott,  12  Mont.  313,  30  Pac.  303,  refusing  to  review  Instnuv 
tions  on  appeal  unless  incorporated  in  bill  of  exceptions.  * 
Natare  of  d«ninrrer. 

Cited  in  Plymouth  Gold  Min.  Co.  v.  United  States  Fidelity  &  0.  Co.  35  Mont. 
27,  88  Pac.  S65,  10  A.  ft  E.  Ann.  Caa.  951,  holding  the  aim  of  a  demurrer  ia  to 
uproot  and  east  out  the  *hole  pleading. 
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PleadlnflT  ot  forelsn  atninte. 

Cited  in  Lowry  v.  Moore.  IS  Wash.  470,  S8  Am.  St.  Bep.  40,  48  Pm  238,  holding 
foreign  statute  must  be  pleaded;  MeKnight  t.  Oregon  Short  Line  S.  Co.  33 
Mont.  42,  82  Pac.  661.  holding  where  one  relic*  apon  a  statute  of  a  sLeter  atate 
such  statute  must  be  pleaded  and  proved  as  a  fact;  Baird  t.  Vines.  18  S.  D. 
64,  99  K.  W.  89,  on  neeerait;  of  pleading  and  proving  law  of  a  aistAr  state. 
BCeet  of  pvovlsloa  tw  mttoraera'  Cm*. 

Cited  in  Morrison  t.  Ombaun,  30  Mont.  IIS,  76  Pac.  953,  holding  where  nots 
is  made  payable  with  reasonable  attoroej's  fees  audi  fees  are  collectible  where 
payment  is  not  made  at  maturity  though  collection  is  made  by  attorneys  with- 
out suit;  Green  v.  Spires.  71  S.  0.  112,  60  S.  £.  664,  4  A.  ft  E.  Ann.  Cas.  261 
{dissenting  opinion),  on  effect  on  luigotiabili^  vt  the  worda,  "eoata"  and  "ex- 
pense*." 

Cited  in  note  (66  Am.  St  Bep.  4S8,  443}  on  validity  of  stipulations  for  at- 
torneys' fee*. 

Distinguished  in  Lang  r.  Cadwell,  13  Mmt.  482,  34  Pac.  957,  denying  contribu- 
tion  from  cotenant  for  attomeya'  fees  stipulated  in  mortgage,  paid  by  one  to  avoid 

foreclosure. 

—  On  aesotiabUltr  o>  note. 

Cited  in  Benn  r.  Kutsscban,  24  Or.  30,  32  Pac.  763;  Salisbury  v.  Stewart*  16 
Utah,  813,  02  Am.  St.  Bep.  03^  40  Pac.  777;  Farmer**  Nat.  Bank  t.  Snttco  Hlg. 
Co.  17  L.  B.  A.  698,  3  C.  C.  A.  20,  6  U.  S.  App.  312,  62  Fed.  196;  SUpleton  T.  Lou- 
iaville  Bkg.  Co.  06  Oa.  804,  23  S.  E.  81;  Shenandoah  Kat  Bank  v.  Marsh.  89  Iowa, 
276,  48  Am.  St.  Kep.  381,  56  N.  W,  458,— denying  that  provision  for  attorney  s 
fees  for  noi^tayment  renders  note  non-negotiable;  Bullard  v.  Smith.  28  Mont.  39o, 
72  Pac.  761,  holding  note  with  provision  for  attorney's  fee,  negotiable  before  ps»- 
sage  of  i  3992  of  Code. 

Cited  in  footnote  to  Pattillo  t.  Alexander.  29  L.  B.  A.  616.  which  sustains 
payee's  guaranty  of  attom^a  fees  if  note  haa  to  be  collected  by  law. 

Cited  in  note  (126  Am.  St.  Bep.  209)  on  agreements  and  conditions  destroy- 
ing negotiability. 

Distinguished  in  Cornish  t.  Woolverton,  32  Mont.  467,  108  Am.  St.  Rep.  59S, 
81  Pac.  4,  holding  where  rule  of  negotiability  is  fixed  legislative  enactment, 
stipulation  for  attorney's  fees  destroys  negotiability. 

Disapproved  in  effect  in  Sylvester  BIbckley  Co.  v.  Alewine,  48  S.  C.  311.  37  L. 
B.  A.  88,  26  S.  £.  609,  holding  provision  in  note  requiring  makers  to  at- 
tomeys's  fees  if  collected  by  suit,  renders  note  non-n^otiable. 
WhRt  tFMBMctlona  are  Dinrlona. 

Cited  in  note  {  46  Am.  St.  Rep.  193)  on  what  transactions  are  usurious. 
Skam  plead  In  va. 


Cited  in  note  (113  Am.  St  Bep.  640)  on  sham  pleadings. 

14  L.  B.  A.  694,  SWEENEY  t.  HUNTEB,  146  Pa.  363,  22  AU.  653. 
BeetvletiM  of  eoatraat  feetweea  debtov  Md  ercdltor. 

Cited  in  Dennis  v.  Moses,  18  Wash.  597,  40  L.  B.  A.  316,  52  Pac  333,  dedarfng 
unconstitutional,  statute  prohibiting  deficiency  judgments;  Re  Flukes.  167  Mo. 
129,  61  L.  B.  A.  177,  80  Am.  St.  Bep.  610,  57  S.  W.  545,  declaring  void.  sUtute  for- 
bidding assignment  of  claim  for  wages  to  nonresident;  State  t.  Loomis,  115  Mo. 
334,  21  L.  B.  A.  810,  22  S.  W.  350  (dissenting  opinion)  majority  declaring  void, 
statute  prohibiting  mining  and  manufacturing  concerns  issuing  to  emplc^fees,  or- 
der unredeemable  in  cash  or  supplies ;  Leep  v.  St  Louis,  I.  H.  &  S.  B.  Co.  58  Aik. 
410,  23  L.  R  A.  260,  41  Am.  St  Rop.  109,  25  S.  W.  76,  upholding  act  prohibiLii^ 
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retention  of  part  of  emptc^ee's  wages  hy  corporation;  Workingman  v.  Uereluui1« 

26  Pa.  Oo.  Ct.  472  (opinion  by  attorney  general),  holding  creditors  liable  to  pen- 
alty at  suit  of  debtor  for  assignment  of  claims  to  foreign  collection  agency;  Little 
V.  Balliette,  9  Pa.  Super.  Ct.  413,  holding  wages  of  laborer  not  liable  to  foreign 
attacbnieot;  lU  I«tocco,  32  Pittsb.  L.  J.  N.  S.  40,  denying  exemption  of  nonresi- 
dent  widow  of  foreigner,  who  died  in  Pennsylvania;  Qalbraith  v,  Rutter,  20  Po. 
Super.  Ct.  556,  denying  right  of  creditor  to  maintain  suit  in  foreign  tMutt  under 
Act  of  May  23,  1887,  for  collection  of  claim  against  wage-earner;  Com.  t.  6 tarn- 
baugb,  22  Pa.  Super.  Ct.  389,  Affirming  27  Pa.  Co.  Ct.  179,  refusing  to  quash  in< 
dictnient  for  conspiracy  to  violate  statute  forbidding  assignment  of  claims  against 
wage-earner;  Com.  v.  Miller,  12  Pa.  Dist,  R  75,  holding  an  indictment  will  lie 
against  assignor  and  assignee  of  a  claini  exempt  from,  debt,  under  a  state  law  for- 
bidding such  assignment;  Assignment  of  Claims  of  Creditors,  11  Pa.  DisL  R.  310, 
upholding  act  imposing  a  penalty  for  the  assignment  of  exempt  claims  against 
residents  of  the  state  to  nonresidents. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  t.  Smith*  19  L.  R.  A.  680,  denying  that 
garnishment  in  another  state  defeats  exemption  of  wages  earned  elsewhere; 
Stewart  T.  Thompson,  36  L.  R.  A.  583,  holding  nonresident  creditor  liable  to  d^tor 
by  attaching  property  found  in  another  state. 

Cited  in  notes  (19  L.  R.  A.  580)  on  protection  of  nonresident  creditor  against 
garnishment;  (36  L.  R.  A.  583)  on  debtor's  right  of  action  against  his  eredittw 
for  collecting  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  their 
domicil. 

Distinguished  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  374,  33  L.S.A. 
(N.S.)  722,  108  K.  W.  002,  holding  it  within  police  power  of  state  to  declare  in- 
valid any  private  contract  limiting  the  liabili^  of  a  railway  company  for  negli- 
gence of  a  fellow  servant, 

Bffect  ot  volnntnwT  «ct  of  delator  on  hlo  riarht  to  exemption. 

Cited  in  Telike  v.  Matievith,  13  Luzerne  L.  Rcff.  Rep.  212,  holding  that  wages 
of  coal  miner  are  exempt  by  statute  and  exemption  cannot  be  waived;  Murris 
Box  Board  Co.  v.  Rossiter,  30  Pa.  Super.  Ct.  25,  holding  the  right  to  exempt 
wages  or  salary  is  not  lost  by  a  general  appearance  in  a  foreign  attachment; 
Malloy  v.  McCoUum,  36  Pa.  Co.  Ct  229,  18  Pa.  Dist.  R.  674,  holding  fact  that 
judgment  is  substituted  for  a  wage  claim  by  voluntary  act  of  the  plaintiff  in  the 
judgment,  is  ot  no  avail  against  claim  that  wages  were  exempt  from  debt;  O'Neill 
T.  Beasley,  17  Pa.  Dist.  R.  154,  holding  the  exemption  is  regarded  ae  founded  on 
public  policy,  looking  to  protection  as  against  voluntary  acts. 


Distinguished  in  Larocco's  Estate,  10  Pa.  Diet.  R.  668,  holding  the  widow's 
exemption  given  by  statute  has  no  application  to  a  nonreaidoit  widow, 

14  L.  R.  A.  696.  BAGG  v.  WILMINGTON,  C.  ft  A.  R.  CO.  109  N.  C.  279,  3  Inters. 

Com.  Rep.  803,  26  Am.  St.  R^.  669,  14  S.  E.  70. 
Stetates  affeetinc  lnteret«te  commerce. 

Cited  in  State  v.  Womble,  112  N.  C.  867,  19  L.  R.  A.  829,  17  S.  E.  491,  holding 
act  exempting  officers  and  employees  of  certain  railroad  from  working  on  public 
roads,  valid;  State  v.  Southern  R.  Co.  119  N.  C.  820,  66  Am.  St.  Rep.  689,  25 
S.  E.  862,  holding  valid,  a  statute  prohibiting  running  freight  trains  on  Sunday; 
Currie  v.  Raleigh  &  A.  A.  L.  R.  Co.  136  N.  C.  6S7,  47  8.  E.  654,  holding  carrier 
liable  for  penalty  for  refusal  to  receive  car  of  lumber,  properly  loaded,  for  in- 
terstate shipment;  Button  t.  Webb,  124  N.  C.  763,  59  L.  R.  A.  39,  33  8.  E.  169 
(dissenting  opinion),  majority  denying  legislature's  right  to  impose  duties  npoD 
commerce  of  navigable  stream  to  build  forte  and  bridges;  McCann  v.  Eddy,  133 
Mo.  70,  36  L.  R.  A.  113,  83  S.  W.  71.  susUining  eUtute  imposii«  liabilUy  tot 
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negligence  of  connecting  carrier;  Yazoo  &  M.  R.  Co.  v.  Greenwood  Grocery  Co. 
96  Miaa.  417,  61  So.  450,  holding  that  state  railroad  cfHnmissitm  may  fix  re- 
ciprocal demurrage  nilefl,  making  carrier  liable  for  delays  in  delivery  of  in> 
terstate  ahipmenta  nSter  arrival  at  point  of  eonsignmeDt;  Reid  ▼.  Southerm 
R.  Co.  153  K.  C.  492,  09  S.  R  618.  holding  that  section  2631  of  Revisal,  im- 
posing penalty  on  carrier  refusing  freight  for  shipment,  is  oonstitutional  in  its 
application  to  interstate  shipments;  St.  Louia,  I.  If .  ft  S.  R.  Co.  r.  Edwards,  M 
Ark.  398,  127  8.  W.  713,  holding  that  demurrage  is  not  invalid,  so  far  as  it  ap- 
plies to  interstate  commerce;  Garrison  v.  Southern  R.  Co.  150  N.  C.  698,  64  8.  E. 
578;  Reid  v.  Southern  R.  Co.  150  N.  C.  758,  64  8.  E.  874,  17  A.  ft  E.  Ann.  Cas. 
247, — ^holding  statutes  imposing  a  penalty  for  refusal  to  receive  freight  are  up- 
held as  a  just  and  reasonable  exercise  of  police  power,  both  as  to  inter  and  intra- 
state commerce;  Reid  v.  Southern  R.  Co.  149  N.  C.  425,  63  8.  E.  112;  Burlington 
Lumber  Co.  t.  Southern  R.  Co.  162  N.  C.  72,  67  8.  E.  167,r^olding  act  of  refosing 
to  receive  for  shipment  is  not  a  part  of  the  act  of  transportation  and  state  pemal^ 
statutes  apply;  iforris-Scarboro-MofHtt  Co.  t.  Southern  Exp.  Co.  146  H.  C.  172. 
15  L.R.A.(N.S.)  986,  69  S.  K  667,  upholding  statute  imposing  a  penalty  on  com- 
mon carriers  for  failure  to  adjust  and  pay  claims  for  damages  to  goods  within 
three  months  after  demand;  Walker  v.  Southern  R.  Co.  137  N.  C.  168,  49  S.  E. 
84,  holding  statutes  imposing  a  penalty  for  failure  to  ship  goods  within  four 
days  of  time  they  are  received  does  not  contravene  commerce  clause;  State  v. 
Seaboard  Air  Line  R.  Co.  66  Fla.  662,  32  L.RJi.(N.S.)  668,  47  So.  969,  holding 
state  regulation  of  interstate  transiportation,  if  it  only  indirectly  and  Incidentally 
affects  interstate  commerce,  is  not  in  conflict  with  commerce  clause;  Harrill 
Bros.  T.  Southern  R.  Co.  144  N.  C.  538,  57  8.  E.  383,  holding  statute  imposing  a 
penalty  for  refusal  to  deliver  freight  upon  lawful  tender  of  charges  by  consignee 
is  not  unconstitutional  as  a  burden  upon  interstate  commerce. 

Cited  in  footnotes  to  Lafarier  v.  Grand  Trunlt  R.  Co.  17  L.R.A.  Ill,  which 
holds  state  statute  giving  ticket  holder  stopover  rights  not  applicable  outaide 
of  state;  Central  Stockyards  Co.  v.  Louisville  ft  N.  R.  Co.  63  LJt.A.  213,  which 
holds  that  state  cannot  require  delivery  of  interstate  freight  by  one  carrier  to 
another  within  its  borders  In  order  that  it  may  reach  a  particular  depot. 

Cited  in  notes  (24  L.  R.  A.  152)  on  statutes  against  ticket  brokerage  or 
"8C«.]ping{"  (20  I/.R.A.(K.S.)  126)  on  constitutionality  of  legislation  affecting 
amount  of  liability  or  penalty  for  delay  in  delivery,  or  for  destruction,  of  freight; 
(S7  Am.  St.  -Rep.  648,  S69)  on  state  regulation  of  interstate  commerce. 

Distinguished  in  Southern  R.  Co.  v.  Greensboro  Ice  ft  Coal  Co.  134  Fed.  02; 
holding' a  state  Commission  may  be  enjoined  from  enforcing  an  order  compelling 
carriers  to  deliver  carloads  of  coal  to  consignee  shipped  into  the  state  on  certain 
tracks  for  unloading;  Murphy  Hardware  Co.  v.  Southern  R.  Co.  160  N.  C.  706,  22 
L.R.A.{K.S.)  1202,  64  S.  K.  873,  17  A.  ft.E.  Ann.  Cas.  481,  holding  carrier  may 
Hhow,  as  defense  to  action  for  refusal  to  receive  stock,  that  a  strike  and  con- 
ditions over  which  it  had  no  control  tnake  shipment  impossible  if  stock  were  ac- 
cepted. 

14  L.  R.  A.  600,  STATE  v.  WORKMAN,  35  W.  V*.  8«7,  14  a  E.  9. 
Statntea  vevwlstlBS  rlshta  •mm  nrl*ll«Kea. 

Approved  in  State  v.  Peel  Splint  Coal  Co.  36  W.  Va.  fllS,  17  L.  R.  A.  389, 

15  S.  E.  1000,  sustaining  act  regulating  manner  of  paying  anpl^yeea  of  sertain 
corporations. 

Cited  in  State  v.  Hunter.  37  W.  Va.  745,  17  8.  E.  307,  sustaining  conviction 
of  one  carrying  revolver,  not  for  self-protection;  State  v.  Bit^ham.  42  W.  Va. 
338,  24  S.  B.  963,  sustaining  provision  that  juiy  may  find  wnsptraciy.  frosn  pras- 
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enoe  of  oiliers  aiding  commission  of  act;  Strickland  v.  State,  137  Ga.  0,  36  L.R.A. 
(N.S.)  117,  72  S.  E.  260,  holding  valid,  act  prohibiting  carrying  of  revolver 
without  license. 

Cited  in  footnotes  to  Com.  v.  Murphy,  32  L.  R.  A.  606,  which  upholds  stat- 
ute prohibiting  drills  and  parades  by  unauthorized  parties  of  men;  State  T. 
Hogan,  62  Xb  R.  A.  864,  which  sustains  statute  making  it  a  crime  for  male  tramp 
not  blladf  outside  county  of  residence,  to  threaten  injury  to  another. 

Cited  in  notes  (3  LJl.A.(N.S.)  169;  115  Am.  St.  Rep.  200,  201,  203}  on 
constitutional  right  to  keep  and  bear  arms;  (76  Am.  St  Rep.  263)  on  acts  which 
legislature  may  declare  criminal. 
CoMtractlon  of  atmtate*. 

Cited  in  Underwood  Typewriter  Co.  Piggott,  60  W.  Va.  636.  65  S.  K  664, 
holding  where  certain  construction  is  in  effect  violative  of  a  constitutional  right 
it  ia  an  admonition  to  the  court  that  suoh  construction  is  wrong,  if  statute  is 
susceptible  of  a  construction  that  will  make  it  valid;  Coal  tt  Coke  R.  Co.  v. 
Conley,  67  W.  Va.  166,  67  S.  E,  613,  holding  that  every  reasonable  conatructioD 
must  be  resorted  to,  in  order  to  save  statute  from  unconstitutitmali^. 

14  L.  R.  A.  60.%  STATE  v.  LINGERFELT,  109  N.  C.  778,  U  8.  E.  76. 
iltsh«a  ud  ItabllKlea  ot  mire«lea  ou  tall  bond. 

Cited  in  SUte  y,  Scbenck,  138  N.  C.  664,  49  8.  £.  917,  3  A.  &  E.  Ann.  Cas.  928, 
holding  the  conviction  does  not  have  the  effect  of  putting  the  defendant  into  tbe 
custody  of  the  court  or  relieve  sureties  for  his  appearance  from  liability. 

14  L.  R.  A.  609,  STATE  v.  STOWE,  3  Wash.  206,  28  Pae.  837. 
CvmnlBtive  evidence  mm  vronad  tor  new  trl«l. 

Cited  in  State  v.  Townsend.  7  Wash.  467,  35  Pac.  367,  granting  new  tri^ 
for  newly  discovered  white  witness,  although  evidence  is  ,  cumulative;  Krelels* 
heimer  v.  Nelsrai,  31  Wash.  406,  72  Pa&  72,  refusing  to  disturb  order  for  new 
trial  when  discretion  not  abused. 

Jmrladlellon  wlivr*  oKe«M  la  eMunitted  bcCoro  •dmleatoa        s4nto  tm 

Union. 

Cjteid  in  Kiggins  v.  Brown,  20  Okla.  386,  1  Okla.  Crim.  Rep.  62,  94  Pac.  703; 
Ex  parte  Bailey,  20  Okla.  500, 1  Okla.  Crim.  Rep.  }18>  94  Pac.  j>J3,— holding  where 
crime  is  committed  prior  to  admission  of  state  into  the  union  and  no  prosecution 
fs  had  before  statehood  offense  is  triable  in  d  strict  court  of  state  in  county 
wber«  crime  was  committed. 

14  L.  R.  A.  613,  KLEIBKR  v.  PEOPLE'S  R.  CO.  107  Mo.  240,  17  S.  W.  946. 
Pemr  mffectlns  eontrlbatory  nesllKencet 

Cited  in  Ephland  y.  Missouri  P.  R.  Co.  57  Mo.  App.  159,  holding  instruction 
disregardipg  questicw  as  to  negligence  of  trainman  in  ^ving  false  alarm,  errort 
Edwards  v.  Chicago  ft  A.  R.  Co.  94  Mo.  App.  40^  67  &■  W.  950,  holding  flagman 
failing  to  warn  traveler  in  time  renders  ooinpany  liable;  tBiechoff  v.  People's 
R.  Co.  121  Mo.  225,  26  S.  W.  9U8,  .sustaining ,  recovery  of  one  jumping  .from 
street  car  at  warning  cry  of  flagman ;  De  Bolt  v.  Kansas  City,  Ft  8.  ft  M.  R.  Ca 
123  Mo.  621,  27  S.  W.  675  {dissenting  opinion),  majority  denyiug  recovery  for 
death  of  superintendent  jumpiug,  with  knowledge  of  surroundings,  to  avoid  col- 
lision; McPcak  V.  Missouri  P.  R.  Co.  128  Mo.  051.  30  S.  \V.  170,  holding  company 
liable  for  injuries  to  passengers,  jumping  at  warning  of  brakcnian;  Denver 
A  R.  G.  R.  Co.  V.  Roller,  49  L.  R.  A.  89,  41  C.  C.  A.  40,  100  Fed.  756,  holding  paa- 
Moger  escaping  from  wrecked  car  need  not  close  eyes  and  ears  to  everything  trans- 
L.R.A.  An.  Vol.  n.— 78. 
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piring,  to  recover  for  nervous  shock;  Blyston-Spencer  v.  United  R.  Co.  162  Mo. 
App.  139,  132  S.  W.  1175,  to  the  point  that  person  who  adopts  dangerous  alter- 
native  in  emergency  is  not  necessarily  guilty  of  contributory  n^Hgence;  Twelke- 
meyer  v.  St.  Louis  Transit  Co.  102  Mo.  App.  186,  76  S.  W.  682,  holding  question 
whether,  in  view  of  grave  perils  confronting  him,  the  injured  one  adopted  course 
of  a  man  of  ordinary  prudence,  was  properly  for  the  jury ;  Palmer  v.  Chicago  ft 
A.  R.  Co.  142  Mo.  App.  646,  121  S.  W.  1087,  holding  court  had  no  right  to  tell 
jury  it  was  contributory  negligence  as  emergency  of  the  peril  may  have  been  bo 
imminent,  and  terrifying  as  to  excuse  failure  to  adopt  very  beat  expedient  poa- 
aible  under  the  circumstances;  Feddeck  v.  St.  Louis  Car  Co.  125  Mo.  App.  36,  102 
S.  W.  67S,  holding  one  placed  in  a  position  of  imminent  danger  by  negligence  of 
another,  is  not  negligent  itt  running  toward  instead  of  away  from  falling  timbers 
when  he  heard  crash  and  warning  to  "look  out;"  McManus  t.  Metropolitan  Street 
R.  Co.  116  Mo.  App.  118,  92  8.  W.  176,  holding  a  case  for  the  jury  is  shown  when- 
injuries  result  from  a  panic  on  car,  when  grlpman  took  no  heed  to  warning  erks 
but  ran  car  nearer  to  a  wreck  than  necessary  under  circumstances;  Cooper  v. 
Century  Realty  Co.  224  Mo.  729,  123  S.  W.  848,  holding  an  attempt  to  escape 
from  elevator  in  motion,  where  appearance  of  imminent  danger  gave  no  time  for 
deliberation  is  not  contributory  Diligence  where  there  was  reasonable  cause  to 
apprehend  danger. 

Cited  in  footnotes  to  St.  Louis  ft  S.  R.  Co.  v.  Murray,  16  L.  R  A.  787,  which 
requires  passenger's  prudence  in  attempting  to  escape  to  be  judged  by  apparmt 
circumstances;  GannOn  New  \ork,  N.  H.  ft  H.  R.  Co.  43  L.  R.  A.  833.  which 
holds  carrier  liable  for  Injury  to  passenger  while  impulsively  trying  to  escape 
from  car  in  which  oil  lamp  caught  fire. 

Cited  in  note  (37  L.R.A.(N.S.)  45,  47)  on  care  required  in  sudden  emergency. 
<|«eBtloa  for  Inry, 

Cited  in  Anna  v.  Missouri  P.  R.  Co.  06  Mo.  App.  640,  70  S.  W.  398,  holding 
for  jury  to  determine  Whether  child  used  due  care  in  crawling  from  ditch  under 
cars,  before  train  passed;  Twelkem^er  T.  St.  Louts  Transit  Co.  102  Mo.  App. 
106,  76  S.  W.  682,  holding  it  to  be  question  for  jury  as  to  negligence  In 
whipping  horses  to  cross  tracks  when  trains  approaching  from  both  dirseUons. 
AdmlulMlitr  of  evldenee. 

Cited  in  O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  120,  46  L.  R.  A.  616, 
76  Am.  St.  Rep.  639,  52  S.  W.  872,  twlding  alarm  of  children  at  time  of  father's 
expulsion  from  car  admissible  as  part  of  res  gestae;  Cromeenes  t.  San  Pedns  1^  A. 
A  S.  L.  R.  Co.  37  Utah,  491,  109  Pae.  10,  Ann.  Cas.  1912  C.  307,  holding  that  in- 
stinctiveness  is  requisite  to  make  declarations  part  res  gestc;  Louisville  R.  Co.  v. 
Johnson,  131  Ky.  286,  20  L.R.A.(N.S.)  144,  116  S.  W.  207,  holding  in  actions  for 
damages  where  injuries  result  from  jumping  off  cars  in  anticipation  of  a  collision, 
outcries  of  others  are  properly  admitted  to  show  danger  confronting  the  pas- 
sengers; Tretter  t.  St.  Ix>uia  ft  Suburban  R.  Co.  122  Mo.  App.  416,  00  S.  W. 
608,  holding  an  unusual  explosion  cannot  be  inferred  from  fnet  of  a  panic  of 
the  passengers,  but  must  receive  direct  proof. 

Cited  in  notes  (SO  L.R.A.(N.B.)  142)  on  nonpartielpatton  in  accident  or  affray 
as  rendering  one's  statements  or  acclamations  inadmissible  as  res  geste;  (]l 
Eng.  Rul.  Cas.  291 )  on  admissibilify  of  declarations  as  part  of  the  res  gests. 
Reversal  of  JndameMt. 

Cited  in  Davis  v.  Cohn,  85  Mo.  App.  534,  reversing  judgment  for  failure  to 
show  judgment  valid  as  to  all  defendants;  State  ex  rst.  Ozark  County  t.  Tkie, 
100  Mo.  260,  32  Am.  St.  Rep.  664,  18  S.  W.  1088,  denying  right  of  surviving  sure- 
ties to  set  aside  as  to  them,  judgment  against  all;  Bates-Smith  Invest.  Co.  v. 
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Scott,  66  Neb.  470,  70  N.  W.  1063,  affirming  judgment  as  to  party  of  whom  court 
bad  juriBdiction;  Stotler  t.  Chicagq  &  A.  R.  Co.  200  Mo.  160,  98  S.  W.  609, 
hxAding  where  interests  of  partiet  to  an  appeal  maj  be  rightfully  served,  judg* 
ment  as  to  one  tort  ieawr  may  be  rsTeraed  and  affirmed  as  to  the  other;  Shrae- 
d«r  Davis,  43  Wash.  136,  M  Pac.  108,  10  A.  ft  E.  Atok.  Cas.  77,  holding  where 
judgment  is  against  two  defendantB^  one  of  whun  was  not  served  with  prooeaa. 
the  court  wiU  reverse  the  judgment  as  to  one  not  aerv«d  and  affirm  as  to  the 
other;  Blackmer  &  P.  Pipe  Co.  v.  Mobile  ft  O.  R.  Co.  137  Mo.  App.  512,  llfi  S. 
W.  1,  holding  a  judgment  is  not  reversed  as  to  one  par^  and  affirmed  as  to 
another,  except  when  the  judpneut  on  appeal  settles  the  litigation  as  to  *U 
parties. 

ttmtr  mm  to  offeMtlttB  •(  mimtr  gmtmm  at  okmhAbvb. 

Cited  in  note  (33  L.S.A.(N.S.)  9S4)  on  railroads:  duty  as  to  opoatioa  of 
safety  gates  at  erossings. 

14  L.  B.  A.  622,  DEAL  v.  MISSISSIPPI  COUNTY,  107  Mo.  464,  18  S.  W.  24 
PreMmptloa  mm  to  Btatate'*  valtdltr* 

Cited  in  State  e«  rel.  McCaffery  t.  Aloe,  1S2  Mo.  477,  47  L.  R.  A.  397>  54 
S.  W.  494,  holding  presumption  of  ^idity  attaches  to  act  until  contrary  ap- 
pears! McCully  T.  Chicago,  B.  ft  Q.  R.  Co.  212  Mo.  S2,  110  S.  W.  711,  holding 
^ery  statute  must  be  presumed  to  be  eonstitntional  and  valid  until  the  con- 
trary plainly  appears.  * 
ParpoBM  for  which  pnblle  Cands  m«r  ho  a«ed. 

Cited  in  State  ex  rel.  Garth  v.  Switzler,  143  Mo.  319,  40  L.  R.  A.  286,  65 
Am.  St.  Rep.  653,  45  S.  W.  245.  declaring  unconstitutional,  collateral-inheritance 
tax  law  for  defraying  expenses  of  poor  students  at  state  eoll^;  Institute  for 
Education  of  Mute  ft  Blind  v.  Henderson,  18  Colo.  106,  18  L.  R.  A.  401,  31  Pac. 
714,  declaring  void,  statute  providing  bounties  for  destruction  of  wild  animals 
and  poisonous  weeds;  United  States  est  rel.  Miles  Planting  ft  Mfg.  Co.  v.  Car- 
lisle, 6  App.  D.  C.  151,  holding  no  vested  rights  to  bounty  acquired,  entitling 
licensed  nugar  producer  to  compi'l  payment  of  bounty  after  repeal  of  act;  Dodge 
V.  Mission  Twp.  54  L.  R.  A.  247,  46  C.  C.  A.  667,  107  Fed.  833,  declaring  void, 
issue  of  town  bonds  to  promote  sugar  indu».'iry;  Opinion  of  the  Justices,  204 
Mass.  612, 27  L.R.A.(N.S.)  485,  91  N.  E.  405,  holding  l^islature  cannot  authorize 
the  exercise  of  rignt  of  eminent  domain  by  a  city  for  promoUon  of  private  in- 
terests. 

Cited  in  footnote  co  Michigan  Sugar  Co.  v.  Dix,  56  L.  R.  A.  329,  which  holds 
beet  sugar  bounty  tmconstitutional. 
Llniltatt«B«  upon  leKlalatlTe  power. 

Cited  in  First  Nat.  Bank  v.  Shallenberger,  172  Fed.  1003,  as  an  raample  of 

legislative  excess  of  authority. 

14  L.  R.  A.  624,  PEOPLE  «b  rel.  NICHOLS  v.  ONONDAGA  COUNTY.  129  N. 

Y.  89fi,  29  N.  E.  327. 
Mw*klav  oaelml  baUots. 

Cited  in  Re  McDade,  29  Misc.  217.  60  N.  Y.  Supp.  105,  holding  use  of  paster 
ballots  violates  election  law  by  tending  to  identify  ballot;  Pennington  v.  Hare, 
60  Minn.  156,  62  N.  W.  116  (dissenting  opinion),  majority  holding  any  mark 
intended  for  cross  must  be  given  effect;  People  ea  reL  Shermaa  v.  Person,  04 
Hun,  331,  19  N.  Y.  Supp.  297,  holding  count  of  ballot  for  sapervisor  not  au- 
thorized by  indorsement  of  ballot  for  excise  eommisstoiier  by  affixing  paster  for 
former;  People  ea  rel,  Bkadl^  v.  Shaw,  64  Hun,  361,  19  N.  Y.  Si^p.  302,  hold- 
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ing  canvanen  must  count  puter  ballots,  leaving  courU  to  decide  apcm  defeeta , 
Montgomery  t.  0*1)611.  67  Hun,  178.  22  N.  Y.  Supp.  412.  holding  nlid.  paater 
en  only  ballot  oaat  for  exoiae  eommiuioner;  People  e»  ret.  Bradahaw  t.  Mdel- 
man,  68  Hun,  698.  2S  N.  T.  Supp.  954,  holding  ballota  not  vitinted  fay  ue  of 
nome  not  ecmaeentiTely  numbered;  People  e>  ref.  WeUs  t.  Collin,  19  App.  XNt. 
465,  46  N.  T.  Supp.  701,  ht^ding  "X"  placed  before  name  Outside  of  votfaig 
space  renders  ballot  roid;  People  ex  rel.  White  v.  Buffalo,  31  App.  Dir.  447,  52 
y.  Y.  Supp.  643,  raising  without  deciding  question  a^  to  proof  of  voter's  intention 
to  mark  ballot;  New  York  A  R.  Cement  Co.  v.  Keator,  62  App.  Div.  683.  71  N. 
Y.  Supp.  185,  holding  rejection  of  evidence  as  to  how  witness  voted  on  water- 
bond  question,  ho  error ;  Tebbe  v.  Smith,  108  Cal.  108,  29  U  R.  A.  676,  49  Am. 
St.  Rep.  68.  41  Pac.  464.  holding  ballot  not  invalidated  1^  placing  eniaa  after 
Banw  instead  of  in  square;  Cook  r.  Fisher,  IQO  Iowa,  3i,  68  N.  W.  264,  denyiBg 
rejeetion  of  ballots  omtaining  name  of  candidate  slightly  misspelled;  Dial  t. 
Hcdlandswortii,  39  W.  Va.  11,  19  S.  E.  557  (disaenting  opinicm),  majori^  deny- 
ing poll  invalidated  because  ballot-clerks  of  aame  party;  Miller  v.  Scfaallem. 
8  N.  D.  403,  79  K.  W.  865,  and  Slaymaker  v.  Phillips  6  Wyo.  494,  47  L.  R.  A. 
8S7,  42  Pac  1049  (dissenting  opinion)  majority  holding  absence  of  official  stamp 
on  exterior  of  ballot  renders  ballot  void;  Morris  v.  Board  of  Canvassers.  49  W. 
Va.  255,  38  S.  E.  500,  holding  voter  using  two  ballots  on  election  sheet  invali- 
dates  both;  Re  Hearat.  48  Misc.  455.  96  N.  Y.  Supp.  119.  holding  if  there  ba  a 
snbstMitivl  conpliance,  without  a  manifest  intent  to  evade  or  violata  the  law, 
the  ballot  is  valid. 

Cited  in  footnotes  to  People  ex  rel.  Daley  v.  Rioe,  14  L.  R.  A.  644.  lAioh  bolda 
county  clerk's  refusal  to  certify  returns  not  justified  by  county  canvassers'  il- 
I^al  counting  and  rejection  of  votes;  State  «»  rel.  Miee  v.  McGlroy.  16  L.  R. 
A.  279,  which  holds  name  written  on  ballot  in  place  of  printed  name  eraacl 
cannot  be  counted;  State  ex  rel.  Phelan  v.  Walsh,  17  L.  R.  A.  304,  in  which  va- 
rious decisions  as  to  validity  of  ballots  are  made;  State  ex  rel.  Law  v.  Saxon, 
18  It.  R.  A.  721,  which  holds  ballots  marked  with  nunc  of  ticket  not  illegal; 
Pego  V.  Stoddard,  22  L.  R.  A.  468,  as  to  what  constitutes  a  distingaiahiiy  mar*: 
on  ballot. 

Cited  in  notes  (25  L.  R.  A.  481)  on  how  far  right  to  vote  is  absolute;  (47 
T..R.A.  811,  812)  on  marking  official  ballot;  (49  Am.  St.  Rep.  243.  248)  on  dis- 
tinguishing marks  invalidating  ballot. 

Distinguished  in  Bowers  v.  Smith.  Ill  Mo.  50,  16  L.  R.  A.  760,  footnote  p. 
755,  33  Am.  St.  Rep.  491,  20  S.  W.  101,  holding  election  not  defeated  by  derkV 
error  in  printing  additional  candidates  on  official  ballots;  Boyd  v.  Mills.  53 
Kan.  606,  25  L.  R.  A.  400,  42  Am.  St.  Rep.  306.  37  Pac.  16,  sustaining  count 
of  colored  ballots  voted  by  mistake;  Esquihel  v.  Chaves,  12  X.  M.  505,  78  Pac. 
505,  holding  ballot  Is  not  void  as  a  matter  of  law  where  emblem  adopted  by  a 
political  party  is  at  bead  of  ticket  but  all  the  names  of  candidates  adoptin;; 
it  are  not  given;  People  ex  rel.  Deister  v.  Wiiitermute,  194  N.  Y.  109,  86  X.  E. 
818,  holding  attempts  to  vote  on  a  voting  machine  clearly  showing  choice  of 
elector  should  be  counted  as  votes  though  machine  failed  to  record  votes  cast. 
—  Dlrcctorr  or  mudatory  provlaloM. 

Cited  in  SUte  ex  rcL  Waggoner  v.  Russell,  34  Neb.  123,  15  L.  R.  A.  742,  foot- 
note p.  740,  33  Am.  St.  R^.  625,  51  N.  W.  466,  holding  provision  for  marking 
ballots  with  ink  directory  only;  Homing  v.  Board  of  Canvas!>ers,  119  Mich.  S3. 
77  N.  W.  446,  holding  provisicm  as  to  place  on  ballot,  of  inspector's  initials,  di- 
rectory only;  Van  Winkle  r.  Crabtree,  34  Or.  471,  55  Pac.  831,  construing  as 
mandatory  act  relating  to  space  for  voting  marks;  Ellis  etc  rel.  Reynolds  v. 
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Maj,  09  Uich.  545,  25  L.  R.  A.  328.  68  N.  W.  483,  holding  mandator/  Btatiite 
requiring  TOten  to  be  sworn  at  to  ability  to  read  En^irti;  State  ea  rri.  Ben- 
nett T.  Barber^  4  Wyo.  84,  32  Pu.  14.  and  Btai^pole  t.  Hallaban,  1«  Ifmt.  61. 
28  L.  B.  A.  500.  40  80.  holding  election,  otiierwlw  I^,  not  inralidated 
by  defeetive  nomination  eertifleate;  Kampendahl  t.  Cramp,  84  OUAiu  888,  106 
Pac.  SOl,  holding  that  statute  which  provides  tiiat  "on  leaving  booth  voter  shall 
deliver  ballots  to  inspector  etc.,"  is  mandatory;  Westvillc!  v.  Stillwell,  24  Okla. 
007,  lOS  Pae.  664,  holding  that  statute  providing  that  every  person  desiring  to 
vote  at  special  election  shall  subscribe  and  swear  to  affidavit  is  mandatory; 
Newhouse  v.  Alexander,  27  Okla.  64,  30  I«.K^.<N.8.)  610,  110  Pac.  1121,  Attn. 
Gaa.  1918  B.  674;  Board  t.  Dill.  86  Okla.  113.  8»  L.RjL(Ni(.)  1175.  110  Pao. 
1107.  Ann.  Caa.  1018  B.  101.— holding  that  statatea  designed  to  Mcure  leereey  in 
voting  are  mandatory;  Re  Hooligan,  55  Mise.  0,  106  N.  T.  Snpp.  8W,  holdiiig 
qnertioD  of  voter's  Intent  is  not  Involved  where  statute  provides  dear  and  ex- 
plicit rules  regulating  where  and  how  the  ballets  shall  be  marked;  Re  Jerome 
Ballots,  48  Misc.  448,  96  N.  Y.  Supp.  182,  holding  failure  of  voter  to  oomply 
with  adviaory  direetionB  of  aiatnte  aa  to  narkii^  of  ballot  doea  not  tevaltdate 
it 

T*  to  ewvMt  vetmna* 

CSted  in  People  «w  ret  Ranton  v.  Syracuse,  88  Hun,  805.  S4  N.'T.  Supp.  661, 
holding  mandanms  will  lie  to  compel  inspectors  to  oonrect  retoms;  Ae  Stewart, 
24  App.  Div.  206,  48  N.  Y.  Supp.  967,  holding  inspectors  may  be  required  to 
amend  returns  by  inserting  results  shown  by  tally  sheet;  People  «a  ret.  Brink 
V.  Way.  92  App.  Div.  88,  86  N.  Y.  Supp.  802,  houLig  that  mandamus  will  lie  to 
compel  eletition  officers  to  eanvesa  vote  correctly  j  People  ea  rvt.  Munro 
Board  of  Canvassers,  189  N.  Y.  471^  20  N.  B.  861.  holding  candidate  whose 
name  misspelled  in  return  may  eompel  ini|ieeton  to  Smd  ft  hack  for  oorreotion; 
People  ex  leL  March  v.  Beam.  117  App.  Div.  377,  103  Y.  Snpp.  818,  holding 
cwort  has  power  to  make  wder  dirsoting  the  Inapeeton  to  reoonrsae  and  make 
correct  statement  of  the  result  of  the  umTaas. 

Cited  in  footnote  to  Rosenthal  v.  State  Canvassers.  19  L.  B.  A.  167.  wliich  der 
nies  mandamua  to  emnpel  reeanvass  of  votes  after  final  adjournment  of  canvass- 
ing board. 

Bertew  oC  •rAcr  mm  f  reeowat  of 

Cited  in  People  m  reL  Fecny  v.  Board  of  Canvassers,  166  N.  Y.  47,  50  N.  E. 
425,  holding  eourt  of  appeals  ma^  reriev  appellat^division  order  determining 
recount  of  marked  ballots. 

iBtontlMi  eoatrolMas  «oMtnictliOm  •(  aett 

Cited  in  Bowers  v.  Smith,  lU  Ho.  05,  16  L.  R.  A.  761,  83  Am.  St.  Bep.  491,  20 
S.  W.  101,  and  Opinion  of  On  Justices,  66  N.  H.  660.  88  Atl.  1070,  holding 
intention  of  legulature  must  control  eonstmetion  of  aet;  Hicks  v.  Krigbaaun, 

13  Aris.  240.  108  Pae.  482.  holding  that  etrarts  almild  construe  statutes  so  as 
to  effectuate  legialative  intent. 

Cited  in  note  (46  L.  ed.  U.  S.  810)  on  validity  of  registration  laws. 

14  L.  R.  A.  643,  PEOPLE  es  reL  DALEY  v.  RICE,  129  N-  Y.  449,  41  N.  Y.  8, 

R.  938.  29  N.  E.  346. 
CMtensvt  mt  coart  br  fwavrnwlav  >e»J. 

Cited  In  Fieople  ta  ret  Piatt  v.  Rice,  144  N.  Y.  261,  30  N.  E.  88,  Affirming  80 
Hun,  443,  30  N.  Y.  Supp.  457,  and  People  w  rv(.  Piatt  v.  State  Canvassers,  74 
Hun.  181.  26  N.  Y.  Supp.  345,  holding  board  of  eawrassers  gull^  of  oontempt  of 
eourt  fay  eanvaaaing  retains  in  viokitioB  of  Injunetion. 
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Pow«r  of  board  oC  canvuMcra  to  select  secretRrr. 

Cited  in  Re  Noble.  34  App.  Div.  60.  64  N.  Y.  Supp.  42,  holding  board  Of 
canvassers  may  select  eecretaiy,  when  county  derk'B  o£Bc8  is  vacant. 
Mandamaa       to  cleetlOB  natteiw. 

Cited  in  l*eoplB  ea  reL  Pond  v.  Monroe  County,  65  Uun,  265,  19  N.  T.  Supp. 
978,  denying  omndamuB  to  compel  board  of  supervisors  to  divide  county  into 
assembly  districts;  Stearns  v.  State,  23  Okla.  471,  100  Fac  009,  holding  that 
court  may  by  mandamus  require  board  of  canvassers  after  it  has  made  partial 
canvass  to  reassemble  and  make  canvass  of  all  returns  if  it  appears  upon  first 
canvass  board  improperly  rejected  returns  from  one  precinct. 

Cited  in  footnote  to  Rosenthal  v.  State  Board,  19  L.  R.  A.  158,  whidi  denies 
mandanus  to  compel  reeanTSSS  of  votes  after  final  adjournment  of  eanvassing 
board. 

Distinguished  in  People  ve  reL  Ward  v.  Roosevelt,  9  App.  Div.  626,  41  N.  Y. 
Supp.  572,  holdiDg  do^  of  secretary  of  state  to  place  both  nominees  upon 
official  ballot;  Steams  t.  State,  2S  Okla.  471,  100  Pac  900,  holding  where  the 
undisputed  facts  disclose  frauds  committed  which'  have  changed  the  result  ot 
the  election  a  petitioner  has  a  legal  right  to  the  writ  of  mandamus  to  compel 
canvassers  to  reassemble  and  make  a  canvass. 
Oertlfrlnv       *•  ballots. 

Cited  in  footnote  to  State  es  reU  Phelaa  v.  Walsh,  17  L.  R.  A.  364,  which 
holds  mer«  certification  that  ballots  were  double^  Insufficient  on  rejectim  of  bal- 
lots for  different  candidates  for  same  office  for  being  double. 

Hiafstcrlal  datles  of  oBceiW. 

Cited  in  Re  Hilton  Bridge  Constr.  Co.  18  App.  Div.  33,  43  N.  T.  Supp.  99,  by 
Herrick,  J.,  dissenting,  who  holds  process  <tf  detennining  highest  bidder  for  pub- 
lie  ocmtract,  ministerial  imly. 

14  L.  R.  A.  S46,  PEOPLE  ect  rtl.  SHERWOOD  T.  STATE  CANVA8SKRS.  1S9  S. 

Y.  360,  41  N.  Y.  S.  R.  912,  29  K.  E.  S4ft. 
Wb*  are  pvblia  ofllcers. 

Cited  in  People  eet  reU  White  v.  York,  36  App.  Div.  305,  69  N.  Y.  Supp.  10, 
holding  captain  in  village  before  annexation  to  Brooklyn,  afterwards  patrolman, 
not  entitled  to  be  made  captain  upon  omaolidation  of  Oreator  New  York;  Opinion 
of  the  Justices,  96  He.  386,  SI  Atl.  224,  holding  fish  and  game  eommiasioner  and 
trustees  of  state  institutions,  state  officers;  People  ex  reL  Borgia  v.  Doe,  109 
App.  Div.  673,  96  N.  Y.  Supp.  389,  holding  inspectors  of  elections  act  only  minis- 
terially; Metz  V.  Maddox,  121  App.  Div.  170,  106  N.  Y.  Snpp.  702  (disstttti^ 
opinion),  on  character  of  acts  of  election  officers. 

Cited  in  footnotes  to  Com.  «■  rel.  Hensd  v.  Filler,  16  L.  R.  A.  205,  whi^  hldda 
medical  staff  of  ei^  hospital  not  subject  as  officers,  clerks  or  employees,  to  edm- 
petiUve  examination;  State- ev  rcl.  Walker  v.  Bus,  33  L.  R.  A.  616,  which  holds 
deputy  sheriff  not  state  officer  within  prohibition  aptinrt  holding  county  or  mn* 
nictpal  office;  Bishop  T.  State,  30  L.  R.  A.  878,  whidi  holds  postmaster  vl  local 
poBtofBce  a  "deputy  postmaater**  within  provision  as  to  right  to  hold  other  <^oe: 
Baltimore  v.  Lyman,  52  L,  R.  A.  406,  which  holds  superintendent  of  public  instruc- 
tion not  a  mtinicipal  officer. 

Distinguished  in  People  em  reU  Court  House  v.  Oneida  County,  86  Mlae.  606^ 
78  N.  Y.  Supp.  1098,  holding  oommissioners  appointed  to  build  oonrthoms  not 
eounty  officers. 

Jwbiatettoa  ovOT  «w>Uae»tlo»  mt  «mB«id»«ca. 

Cited  in  Montgomery  v.  ODell,  67  Hun,  174,  22  N.  Y.  Supp.  412,  boldly  loop- 
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erative,  ballot  containing  more  names  than  numbur  limited  to  office  of  ezeiu 
commissioner;  State  t.  South  Kingstown,  18  R.  I.  267,  22  L.  R.  A.  68,  27  Atl.  699 
(dissenting  opinion),  majority  holding  legislature's  rights  relating  to  qualifica- 
tions of  members  not  defeated  courts*  power  to  order  another  election;  Cor- 
in^on  V.  Buffett,  90  Md.  578,  47  L.  R.  A.  623,  45  Atl.  204,  denying  court's  juris- 
diction to  determine  qualifications  of  legislator;  Sherrill  v.  O'Brien,  188  N.  Y. 
214,  117  Am.  St.  Rep.  841,  81  N.  E.  124,  holding  courte  have  no  jurisdiction  to 
determine  the  title  of  any  member  of  the  legislature;  Re  Independent  Nomina- 
tion, 186  N.  Y.  279,  79  N.  E.  708,  holding  the  question  whether  a  nominee  if 
elected  to  the  legislature  would  be  disqualified  is  for  the  assembly  to  .deter- 
mine;  State  ex  reL  Sullivan  t.  Schnitger,  16  Wyo.  614,  96  Fac.  698,  holding  the 
.court  cannot  question  qualification  or  right  to  any  one  to  his  seat  in  the  legltla* 
ture  tiiough  l^islature  was  elected  under  an  inequitable  apportionment  act; 
State  ex  r«l.  Hatbom  r.  United  SUtes  Exp.  Co.  95  Minn.  445,  104  N.  W.  556, 
holding  even  that  sound  judicial  discretion  should  not  be  exercised  unless  some 
sufficient  legal  purpose  is  to  be  subserved. 

Cited  in  footnote  ip  State  ea  tel.  Phelan  v.  Walsh,  17  L.  R.  A.  364,  in  which 
various  decisions  as  to  validity  of  ballots  are  nude. 

Distlngiushed  in  People  v.  Furdy,  21  App.  Div.  68,  47  N.  Y.  Swpp.  601,  holding 
"eligible"  as  used  in  town  law  relates  to  time  of  election. 
M«n<»mM. 

Cited  in  People  at  rel.  Jones  v.  New.  York  Homeopathic  Medical  College,  47  N. 
Y.  S.  R.  396,  20  N.  Y.  Supp.  379,  denying  mandamus  to  compel  medical  college  to 
issue  diploma  to  one  failing  in  examinations;  State  as  reL  Matheny  v.  County 
Court,  47  W.  Va,  670,  35  S.  E.  959,  denying  mandamus  to  compel  county  court 
to  build  new  courthouse  pending  removal  of  county  seat;  People  ea  reL  Lehraaier 
V.  Interurban  Street  R.  Co.  85  App.  Div.  412,  83  N.  Y.  Supp.  622,  denying  writ  of 
mandamus  to  compel  street  railway  company  to  carry  passenger  over  connecting 
lines  for  one  fare,  when  company  has  not  refused;  People  ex  rel.  Wood  v.  Board 
of  Assessors,  137  N*.  Y.  204,  33  N.  E.  145,  denying  mandamus  to  cancel  tax  appor- 
tioned by  mistake  and  paid  with  knowledge  of  error;  Re  Wheeler,  62  Misc.  51, 
116  N.  Y.  Supp.  605,  holding  applicant  for  writ  of  mandamus  must  not  only 
show  a  clear  le^l  right  to  it  but  must  convince  the  court  that  considerations  of 
juBtiee  require  it  to  act;  People  ex  reL  Dillon  v.  Moir,  62  Misc.  36,  116  N.  Y. 
Supp.  1020,  holding  writ  of  mandamus  to  compel  president  of  village  to  sign 
certain  bonds  should  not  be  granted  if  bonds  when  signed  would  be  void  because 
of  defect  in  their  issuance;  Re  Long  Acre  Electric  Light  &  P.  Co.  117  App.  Div. 
92,  102  N.  Y.  Supp.  242  (dissenting  opinion),  on  what  must  appear  to  entitle 
one  to  writ  of  mandamus. 

R«I»tlBC  to  political  mRttera. 

Citeil  in  People  ear  rel.  Pond  Monroe  County,  66  Hun,  266,  19'N.  Y.  SUpp.  078, 
denying  mandamiu  to  compel  revision  of  assembly  distrlcta  under  fmconstitutloqal 
provisi(m;  People  em  rel.  Thomson  v.  Hinsdale,  43  Misc.  186,  88  N.  Y.  Supp.  206, 
denying  writ  of  mandamus  to  compel  clerK  to  file  applicant's  Ofith  as  mayor  when 
latter's  title  to  office  not  clear;  Bice  v.  Coffey  County,  60  Kan.  154.  32  Pac.  134, 
denying  mandamus  for  recanvass  of  votes,  when  writ  fruitless  if  granted;  State 
ex  rel.  Bennett  v.  Barber,  4  Wyo.  94,  32  Pac.  14  (dissenting  opinion),  majority 
holding  that  mandamus  will  lie  to  compel  board  of  canvassers  to  canvass  certain 
letums;  State  ex  ret.  Bancroft  v.  Frear,  144  Wis.  89,  140  Am.  St.  Rep.  902,  128 
N.  W.  1068,  holding  that  vote  cast  for  deceased  person  by  voters  v^o  know  of 
his  decease  cannot  be  considered  as  votes  for  or  against  any  person;  State  ex 
rel.  Kuatermann  v.  State  Canvassers,  146  Wis.  323,  130  N.  W.  460,  holding  that 
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euTunng  board  ean  be  compelled  by  Jndieial  proeeedingi  to  onreiBe  iti  jnrii- 
dictKm  properly;  People  t.  Aeritellf,  67  Hiee.  698,  110  N.  T.  Siqtp.  430,  en  mu- 
damns  to  compel  election  offleere  to  raglater  disqualified  voter. 

Cited  in  footnote  to  Bosentbal  t.  State  Board,  19  L.  R.  A.  158,  whieli  denie* 
maDdamiu  to  compel  recanvase  of  Totea  after  final  adjoommeot  of  canvaesing 
board. 

Cited  in  note  (36  IkRA.(N.S.)  B71)  <m  dnl^  of  electitm  ofl&oer  to  accept  swon 
vote. 

Diatingnished  in  SUte  rel.  Butler  v.  Callakan,  4  N.  D.  402.  CI  N.  W.  102S, 
auataining  mandamui  ooropelling  auperintMidrat  vl  aehooli  to  deliTer  official  pn^ 
erty;  Steama  t.  State,  23  Olcla.  470,  100  Pac  900,  holding  mandamua  lies  to 
compel  canTaas  of  election  returns  and  it  ia  not  competoit  ftv  court  to  in^iire 
into  and  investigate  alleged  fraud  of  electiMl  officers. 
ImterCerenoc  with  ■•vevaBteat. 

Cited  in  Bathbone  v.  Wirth.  160  N.  Y.  621,  34  L.  R.  A.  429,  45  N.  S.  IS  (dis 
aenting  opinion)  majority  holding  proTMai  that  eadi  member  of  eonneU  abaU 
elect  but  two  of  four  police  commieaionenk  memistitutioaal. , 
RIvht  of  public  oBcer  to  qveatloa  validity  ot  atatnte. 

Cited  in  Com.  ex  rel.  Atty.  Gen.  y.  Hatbues,  210  Fa.  885,  59  Atl.  961,  holding 
Htate  treasurer  may  question  constitutionality  of  act  relative  to  salaries  by  re- 
f using  to  pay  warrants  drawn  on  him;  Com.  ex  rel.  Attj.  Gen.  v.  State  Treas- 
urer, 29  Pa.  Co.  Ct.  566,  U  Pa.  Diet.  R.  837,  holding  a  state  faeaaw  ma) 
refuse  to  pay  warrants  under  proviaiona  of  state  law  mi  the  ground  of  nneoa 
stitntionality  of  the  statute. 

Mwateipal  eorpontlon'a  llabllltr  for  ■earllveme*  mt  Ave  Aepartmeat. 

Cited  in  Workman  t.  Kew  York,  03  Fed.  304,  holding  municipal  corporation 
liable  for  collision  of  fire  boat  with  barkentine. 

14  L.  R.  A.  667,  STATE  EX  REL.  UORRIS  v.  BULKELSY,  01  Conn.  287,  23 

Atl.  186. 
Aeta  of  <•  fMt*  om«*nh 

Cited  in  Re  Moore,  4  Wyo.  114,  31  Pac  080,  holding  acts  of  governor  performed 
prior  to  canvass  of  vote,  void. 

Cited  in  footnote  to  State,  Clifford,  Prosecutor,  t.  Heller,  67  L.  R.  A.  312,  iriiich 
denies  right  of  president  of  senate  to  act,  after  resignation,  aa  governor  in  fdaee 
of  governor  resigning  oEBce. 
JariedletlvM  of  sBperlor  eoart. 

Cnted  in  Cocking  v.  Greenslit,  71  Conn.  651,      Ati.  1000,  suataialng  actiaii  in 
superior  court,  record  not  showipg  lack  of  jurisdiction;  Ansonia  v.  Stodl^,  67 
Conn.  177,  34  Atl.  1030,  holding  superior  court  baa  power  to  issue  aaadamus  to 
court  of  common  pleas. 
BBfllclcseT  e<  ecvtMeatOa 

Cited  in  State  em  rel.  Pbelan  v.  Walsh,  62  COnn.  305,  17  L.  R  A.  373,  25  Atl. 
1  (dissenting  opinion),  majority  holding  mere  certifying  that  ballots  are  double, 
insufficient;  Rowe  v.' Hardy,  97  Va.  677,  78  Am.  St.  Rep.  811,  34  8.  E.  62£^  holding 
sufficient  any  proceeding  indorsed  on  mandate  by  sheriff. 
Hao  -warraato  remedr  to  oast  offlcer. 

Cited  in  State  eai  rel.  Onkey  v.  Fowler,  66  Conn.  300,  32  Atl.  162,  hiding 
warranto  proper  means  to  oust  collector  of  taxes. 


Digitized  by 


1241 


L.  R.  A.  OASES  AS  AUTHORITIES.         [14  L.R.A.  666 


A*v1e«  npoB  reaerrcd  qii«atlon. 

Approved  in  Hart  v.  Roberts,  80  Conn.  79,  66  Atl.  1026  (disaentiiig  opinion), 
at  an  instance  of  the  court  giving  advice  upon  a  reaer\'ed  question. 

14  L.  R.  A.  666,  EWING  v.  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  147  W  40,  30 

Am.  St.  Rq>.  709,  23  AU.  340. 
Heatml  •■flerlMC  or  (richt  a*  elencvt  of  damages. 

Followed  in  Morria  v.  Lacka.  Sl  W.  Valley  R.  Co.  14  Luzerne  Le^.  Reg.  Rep.  435, 
holding  there  can  be  no  recovery  of  damages  for  bodily  or  mental  suffering 
unconnected  with  physical  injuries. 

Cltad  in  Linn  v.  Duqnesne,  204  Pa.  664,  93  Am.  St.  Rep.  800,  54  Atl.  34l/boId- 
ing  mental  snffering  not  element  of  damages  tor  injury  to  hands;  Haas  v.  Meti, 
78  HI.  App.  61,  denying  reooreiy  fbr  mental  disturbanoe  caused  by  harsh  wor^; 
Watson  V.  Dilta,  116  Iowa,  2S1,  67  L.  R.  A.  561,  footnote  p.  569,  93  Am.  6t.  Rep. 
239,  80  N.  W.  1068,  affirming  liability  for  frightening  woman,  causing  nervous 
prostration,  by  stealthily  entering  home  at  night;  Nelson  v.  Crawford,  122  Mich. 
470,  80  Am.  St.  Rep.  577,  81  N.  W.  335,  denying  recovery  for  nuscarriage  due  to 
fright  at  man  wearing  woman's  clothes;  Braun  v.  Craven,  175  111.  412,  42  L.  R.  A. 
203,  fil  K.  £.  667,  denying  liability  for  n^ligent  acta  causing  fright  unaccom- 
panied by  physical  injury;  Lee  v.  Burlington,  113  Iowa,  367,  86  Am.  St.  Rap. 
379,  88  N.  W.  618,  denying  'igl>t  to  rseorer  for  death  of  horse  n^)tare  of 
blood  vessel  due  to  fright  caused  nef^igent  operation  el  steam  ndler;  Wat* 
kins  V.  Kaolin  Mfg.  Co.  131  N.  C.  643.  60  L.  R.  A.  620,  footnote  p.  617,  42  S.  E. 
OSS,  sustaining  rig^t  of  action  for  phynkal  injury  or  disease  from  fright  or  nerv- 
ous shodc-frcn  n^ligent  aots;  Haile  v.  Texas  &  P.  R.  Co.  23  L.  R.  A.  777.  foot- 
note p.  77^  0  0.  0.  A.  137,  23  U.  S.  App.  80,  60  Fed.  569,  denying  liability  for  in- 
>«anity  resulting  from  shodi  and  excitement  without  bodily  injury;  Quif,  C.  &  S. 
P.  R.  Co.  T.  TroCt,  86  Tec  414,  40  Am.  St.  Rep.  866,  26  S.  W.  418,  and  Bpwie  t. 
I^ynn  ft  B.  R.  Co.  168  Mass.  SOOk  88  L.  R.  A.  614.  footnote  p.  612,  60  An.  St  Rep. 
393,  47  TH.  E.  88,  denying  reeoroy  tor  fright  mimm;  Qeveland,  C.  C.  4  St.  L.  R. 
Co.  V.  Stewart,  84  Ind.  App.  S81,  56  N.  E.  917,  denying  diumigea  for  impairment  to 
health  resulting  from  fright  at  peril  of  another;  Kalen  v.  Tcxr«  Ihute  ft  I.  R.  Co. 
18  Ind.  App.  206,  63  Am.  St.  Rep.  343,  47  N.  E.  094,  denying  recovery  for  mental 
anguish  resulting  from  fright  of  horse  at  negligent  (dosing  of  railroad  gate;  Ward 
v.  West  Jersey  ft  S.  R.  Co.  66  N.  J.  L.  384,  47  Atl.  561,  denying  damages  for  shock 
received  from  negligent  operation  of  railroad  gates;  Mitchell  Rochester  R.  Co. 
151  N.  Y.  109,  34  L.  R.  A.  783,  footnote  p.  781.  66  Am.  St  Rep.  604.  46  N.  E.  364, 
Reversing  4  Miae.  677,  25  N.  Y.  Supp.  744,  denying  reeovery  for  miscarriage  re- 
sulting from  fright  caused  by  negligence  j  Made  v.  South  Bound  R.  Co.  6£  S.  C.  334, 
40  L.  R.  A.  684,  footnote  p.  679,  68  Am.  St  Rep.  013,  29  S.  £.  906,  sustaining  liabil- 
ity for  personal  injuries  from  f rif^t  without  physical  injury ;  Gulf,  C.  ft  S.  F.  R.  Co. 
V.  Hayter,  93  Tex.  243,  37  L.  R.  A.  326, 77  Am.  St  Rep.  856,  54  S.  W.  944,  holdinj; 
physical  injuries  resulting  from  mental  emotion  entitles  one  to  recover;  Lehigh 
t  H.  River  R.  Co.  v.  Merchant,  28  C.  C.  A.  546,  55  U.  S.  App.  427,  84  Fed.  873. 
affirming  recovery  for  injuries  resulting  from  ejection  from  berth  causing  nervous 
complications;  North  German  Lloyd  S.  8.  Co.  v.  Wood,  18  Pa.  Super.  Ct  493, 
holding  mental  suffering  properly  considered  in  action  for  physical  injury ;  mtler 
T.  St  Louis  ft  8. 1".  R.  Co.  189  Fed.  1001,  holding  that  damages  are  not  recoverable 
for  mere  fright  unconnected  with  physical  injury ;  Reardon  v.  Philadelphia  Rapid 
Transit  Co.  43  Pa.  Super.  Ct  350,  holding  that  recovery  of  damages  for  fright 
unconnnected  with  physical  injury  cannot  h«  had  in  action  by  passenger  against 
street  railway;  Morris  v.  Lackawanna  ft  M.  V.  R.  Co.  228  Pa.  200,  77  AU.  445, 
holding  that  .passenger  cannot  reeover  damages  resulting  from  fright  unconnected 
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with  physical  injury;  Hack  Dady,  142  App.  Div.  514^  127  N.  T.  Sapp.  22,  hold- 
ing that  there  may  be  recovery  where  bodily  injury  and  frighl  concur  in  produc- 
ing shock  giving  rise  to  damage;  Simone  t.  Rhode  Island  Co.  28  R.  I.  195,  9 
L.R„\.(N.8.)  743,  66  Atl.  202,  holding  there  can  be  no  recovery  for  physical  in- 
juries resulting  from  fright,  terror,  anxiety,  or  distress  of  mind  where  there  is 
no  injury  to  the  person  from  without^  Miller  v.  Baltimore  A  O.  S.  W.  R.  Co.  78 
Ohio  St.  316,  18  L.R.A.(N^.)  951,  125  Am.  St.  Rep.  8S  N.  E.  49S;  Hcm  t. 
American  Pipe  Mfg.  Co.  221  Pa.  68,  70  AU.  294, — holding  mere  fright  anaecom- 
panied  by  pfayucal  injury  is  not  suflSclent  to  sustain  an  action  for  n^ligence; 
Huston  T.  Freemansburg,  212  Pa.  550,  3  LJt.A.(K.S.)  51.  61  Atl.  1022.  9  North 
Co.  Rep.  360,  holding  in  such  case  there  can  be  no  recovery  for  the  suffering 
produced  unconnected  with  physical  injury;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  84  Ark.  47,  13  LJt.A.(N.S.)  163,  104  S.  W.  551,  holding  reason  for  the 
denial  of  a  recovery  in  such  cases  is  that  it  is  deemed  to  be  too  remote,  uncer- 
tain and  difficult  of  ascertainment;  Shellabarger  t.  Morris,  115  Mo.  App.  571,  91 
8.  W.  1005,  on  mental  suffering  unaccompanied  bodily  injuiy  aa  element  in 
eatimating  damage. 

Cited  in  footnotes  to  Kline  v.  Kline,  68  L.R.A  307,  whicb  suataiu  right  to 
damages  for  mental  sufTering  for  assault  by  pointing  gun  with  threat  to  aboot  un- 
less house  abandoned ;  Purcell  v.  St.  Paul  City  R.  Co.  16  L.RJ^.  203,  which  holds 
carrier's  negligence  in  placing  passenger  in  position  of  apparent  danger  proximate 
cause  of  convulsions  and  illness  from  fright;  Sloane  t.  Southern  California  R.  Co. 
32  li.  R.  A.  1S3,  which  sustains  right  to  recover  for  paroxysms  of  the  nerroas 
system  from  wrongful  ejection  from  train;  Homans  v.  Boston  Eler.  R.  Co.  S7 
L.  R.  A.  201,  which  holds  carrier  liable  for  serrous  •boelc  to  paitdiger  from  jar 
to  nervous  system  aeoompanying  blow;  Sanderson  t.  Nmthem  P.  R.  Go.  00  L.  L 
A.  403,  which  denies  right  to  recover  for  fright  reanlting  in  physical  injniy,  boi 
without  contemporaneous  injury,  unless  fright  proximate  remit  'of  legal  wrong; 
Reed  v.  Maley,  62  L.R.A.  900,  which  holds  no  right  of  action  given  by  mmij 
soliciting  a  woman  to  sexual  intercourse. 

Cited  in  notes  (53  L.R.A.  634,  635)  on  extent  of  trespasser'B  liability  for  conse- 
quential injuries  to  person  from  fright  and  its  eonsequeneea;  (3  Ii.RjL(N.8.) 
58;  22  L.R.A.(N.S.)  1073)  on  right  to  recover  for  physical  injury  resulting  fn» 
fright;  (08  Am.'  St.  Rep.  620)  oa  dunages  for  mental  sufferfaig;  (77  Am.  St. 
Rep.  860,  862,  864,  870)  on  fright  as  donent  of  reeovemble  damage*. 

Distinguished  in  Sandy  v.  Swift  &  Co.  150  Fed.  273,  holding  defendant's  neg- 
ligence in  turning  team  suddenly  in  front  of  lady  and  not  her  fright  in  tryii^ 
to  escape  being  trampeled  upon  was  direct  cause  of  injury;  Qillam  v.  Hogue, 
30  Pa.  Super.  Ct.  649,  holding  the  rule  that  no  recovery  can  be  bad  for  the  re- 
sults of  fright  unaccompanied  by  physical  injury  has  no  applieation  to  case  of 
a  horse  rendered  unfit  for  use  by  reason  of  fright. 
—  Por  Bondellverr  or  KeKlIvevt  tiWMmnlwloB  of  televnLW. 

Cit^d  in  We-itcrn  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  77,  54  L.  R,  A.  850,  60  V. 
E.  674,  Affirming  26  Ind.  App.  219.  54  L.  R.  A.  850,  59  N.  E.  416;  Chapman  v. 
Western  IF.  Teleg.  88  Ga.  771,  17  L.  R.  A.  433,  30  Am.  St.  Rep.  183,  15  a  E.  901: 
Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  239,  4  Inters.  Com.  Rep.  772,  37  Pac.  1087 ; 
Newman  v.  Western  U.  Teleg.  Co.  54  'Mo.  App.  442,— denying  damage  for  mental 
suffering  due  to  nondelivery  of  telegram ;  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa, 
382,  64  L.  K.  A.  549,  101  Am.  St.  Kep.  208,  98  N.  W.  281,  sustaining  right  to  dam- 
ages for  mental  suffering  due  to  negligent  transmission  of  death  message; 
Thomas  v.  Western  V.  Tel^.  Co.  12  Pa.  Dist.  R.  683,  holding  there  can  be  no 
recovery  for  "mental  pain"  due  to  ne^igence  of  telegraph  company  la  failing 


IMS 


L.  B.  A.  CASES  AS  AUTHORITI£S.  [14  L.R.A.  669 


to  (lelWer  telegram;  Kagy  v.  Western  U.  Teleg.  Co.  37  Ind.  App.  83,  117  Am.  St. 
Rep.  278,  76  N.  £.  792,  boldiug  there  cao  be  no  recovery  for  a  physical  injury 
reBulting  from  mental  auffering  eauaed  by  delay  in  delivery  of  a  telegram. 

Cited  in  footnote  to  Smith  t.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323,  wbioh 
denies  recovery  for  sieknera  due  to  fright  caused  by  grossly  negligent  act  ol  one 
knowing  result  would  follow. 
Proximate  eaue. 

Cited  in  Chittick  v.  Philadelphia  Rapid  Transit  Co.  224  Fa.  16,  22  L.R.A. 
(KJS.)  1076,  73  Atl.  4,  holding  the  injury  must  be  such  a  natural  and  probable 
consequence  of  the  alleged  negligent  act  as  might  and  ought  to  have  been  fore- 
seen bj  the  wrongdoer;  Fankopf  v.  Hinkley,  141  Wis.  140,  24  L.R.A.(NJS.) 
1161,  123  N.  W.  625,  holding  when  physical  injury  flows  directly  from  extreme 
fright  or  shock,  caused  by  the  ordinary  negligence  of  one  who  owes  the  duty  of 
care  to  the  injured  party,  such  fright  or  shock  is  as  efficient  link  in  chain  of 
causation  as  physical  impact. 

Cited  in  notes  (31  L.R.A.(N.S.)  981)  on  liability  for  injuries  from  negligent 
operation  of  trains  to  persons  on  adjoining  property  or  highway;  (8  Eng.  Rut 
Caa.  414,  417)  on  rconoteness  ol  damages. 

14  L.  B.  A.  669,  TACOMA  HOTEL  CO.  v.  TACOMA  UQHT  &  WATER  CO.  3 

Wash.  316,  28  Am.  St.  Rep.  35,  28  Pac.  516. 
RlVbt  to  eompcl  w«ter  or  otber  p«bU«  service. 

Cited  in  Mackin  v.  Portland  Gas  Co.  38  Or.  125,  49  L.  R.  A.  598,  footnote  p. 
606,  01  Pac  134,  sustaining  right  to  discontinue  gas  supply  on  one  set  of  premises 
till  p:  ;^ent  of  bill  on  another;  American  Waterworks  Co.  v.  State,  46  Neb.  200, 

30  L.  R.  A.  449,  60  Am.  St.  Rep.  610,  64  N.  W.  711,  declaring  -void.  rul«  of  water 
company  eha^png  $1  lor  tumiag  water  off  or  on;  Jones  t.  Kashville,  100  Tenn. 
561,  72  S.  W.  985,  sustaining  ordinance  prohibiting  supply  of  water  until  payment 
of  past-due  rates;  Hieronymous  Bros.  v.  BimviUe  Water  Supply  Co.  131  Ala.  454, 

31  So.  31,  holding  that  water  company  may  require  payment  in  advance;  Cedar 
Bapids  Gaslight  Co.  v.  Cedar  Bapids,  144  Iowa,  440,  138  Am.  St.  Rep.  290.  120 
K.  W.  966,  holding  that  gas  company  may  adopt  rules  and  regulations  for 
transacti<m  of  its  bosiness,  such  as  requiring  aeeurlfy  or  payment  in  advance; 
State  ex  lel.  Deeney  v.  Butte  Electric  ft  P.  Co.  43  Mont.  123.  116  Pac.  44,  hold- 
ing that  rule  of  electric  light  company,  that  one  who  fails  to  pay  prioe  of  elec- 
tricity furnished  when  due  may  be  refused  further  service,  is  reasonable;  State 
ex  rel.  McMahon  v.  Independent  Teleph.  Co.  59  Wash.  160,  31  L.R.A.(N.S.)  331, 
109  Pac  366,  bolding  that  establishment  of  maximum  monthly  rental  for  tele- 
phone service  in  charter  does  not  prevent  its  requiring  fees  in  advance  and 
making  additional  charge  if  not  so  paid;  State  ex  rel.  Latshaw  v.  Board  of 
Water  A  Light  Comrs.  105  Minn.  476,  127  Am.  St.  Rep.  581,  117  N.  W.  827, 
npholdiog  regulation  of  gas  company  fixing  a  net  price  for  gas  as  furnished  with 
an  additional  charge  when  payment  was  made  afterward,  with  right  to  refuse 
further  service  until  payment;  Poole  v.  Paris  Mountain  Water  Co.  81  S.  C. 
443,  128  Am.  St.  Rep.  923,  62  S.  E.  874,  holding  as  to  a  customer  under  con- 
tract to  pay  rent,  it  is  reasonable  to  allow  company  to  protect  itself  by  cutting 
litt  supply  of  water  until  water  rent  due  by  him  is  paid. 

Cited  in  footnote  to  Gardner  v.  Providence  Teleph.  Co.  55  L.  R.'A.  113,  which 
nutains  right  to  deprive  customer  of  telephone  service  on  refusal  to  discontinue 
OM  of  extension  instrument  not  famished  by  it. 

Cited  in  notes  (61  L.R.A.  106)  on  establishment  and  regulation  of  municipal 
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water  nipply;  (31  L.R.A.(N3.)  330)  on  right  <rf  pvbUe  nrvfee  corporatiM  to 
exact  cbarge  in  addition  to  niaxiiniitn  rental  for  delay  in  ifayment. 

DiBtinguished  in  Hatch  t.  Consumers  Co.  17  Idaho,  £16,  104  Pac  670.  hoWac 
eompany  cannot  deprive  one  of  a  right  to  water  by  reason  of  an  alleged  elaim 
for  water  consumed  during  a  period  of  two  yeaxB  by  carrying  water  fron  reai- 
4en«es  of  otiier  consumers;  Linne  v.  Bredes,  43  Wash.  543,  6  L.B.A.(N.S.)  708. 
117  Am.  St  Rep.  1068,  86  Pae.  858,  11  A.  A  E.  Ann.  Cas.  238,  holding  ei^  can- 
not refnae  water  to  an  occupant  of  proper^  becanae  a  delinquent  water  charge 
incurred      a  prior  occupant,  stands  against  the  proper^. 

CltT*«  povrcr  t«  coatrwct. 

Cited  in  Illinois  Trust  ft,  Sav.  Bank  t.  Arkansas  City,  34  L.  K.  A.  S25,  22  C  a 
A.  182,  40  U.  S.  App.  257,  76  Fed.  282,  holding  dty  has  power  to  contract  with 
printe  pari^  for  construction  and  operation  of  waterworks ;  Pikes  Peak  Power 
Co.  T.  Colorado  Springs,  44  C.  C  A.  343.  105  Fed.  11,  holdii«  city  has  antluri^ 
to  contract  to  increase  water  supply  and  furnish  eleetrfcify  to  inhabituta;  TaUe- 
quah  V.  Guinn.  5  Ind.  Terr.  516,  82  8.  W.  886;  Odgen  City  T.  Bear  Lake  A  Birtr 
Waterworks  A  Irrig.  Co.  28  Utah,  42,  76  ^e.  106».-^ioldii«  the  eserciae  of 
powers  conferred  upon  a  city  for  the  private  advantage  of  the  inhabitanta,  is  to 
be  governed  hy  the  same  rules  that  governs  private  individuab  or  eorponttioaa. 
Swfleloncr  wuwcr. 

Cited  in  Bennett  t.  Tacoma  Light  ft  Water  Co.  3  Wa^  337, 28  tme.  680.  haUi^ 
annrer  raising  material  issues,  not  demnrraMe. 

14  L.  R.  A.  673.  KERXOCHAN  t.  NEW  YORK  RLEV.  R.  00.  130  N.  T.  iSl.  • 

SilT.  Ct  App.  681,  29  N.  E.  245. 

Cited  in  Suydam  v.  Xew  York  Elev.  R.  Co.  46  N.  T.  a  R.  361,  10  M.  T.  Sopp. 
40,  and  JcffeiaoB  T.  New  York  Elev.  R.  Go.  132  N.  Y.  486,  30  N.  E.  081,  holding 
o^nitna  u  to  valoe  of  prcmiaea  had  dented  road  mat  ben  emutewtad.  iaeomfa- 
tent;  JefTenon  t.  M«v  Yoik  Eter.  R,  Co.  132  N.  Y.  486,  30  K.  S.  081,  hoUi^ 
opinioBa  «f  witneaaea  aa  to  lAat  proniaea  in  qneatioa  would  hs*«  bean  worth 
if  tb^  were  not  affected  by  ro«d  and  tta  op—tim,  vera  iaca—patoiit. 

14  L.  R.  A.  675,  CHADDOCK  v.  FLUIOIER,  88  Mich.  126,  26  Aa.  8t  Bap.  183^ 

60  N.  W.  135. 
1Ta»  •€  dM«erowa  avcnelca. 

Cited  in  footnotes  to  Stepbeaaon  t.  Sontbera  P.  Col  16  L.  R.  A.  476^  wbiA 
holda  railroad  company  not  liable  for  engineer's  moving  engine  to  fri^len  atiaat 
ear  passenger  at  crossing;  Schubert  t.  J.  R.  Claris  Co.  16  L.  R.  A.  818,  whiA 
holds  manufacturer  of  stepladder  fnnn  decayed  lumber  liable  for  injury  to  any- 
one using;  Knottnerus  v.  Xorth  Park  Street  R.  Co.  17  L.  R.  A.  726,  which  holds 
roller  coaster  not  dangerous  agency  making  owner  of  pleasure  resort  liable  for 
owner's  n^ligence;  Koelsch  v.  Philadelphia  Co.  18  Ia  R.  A.  750,  which  requins 
system  of  inspection  by  gas  companies  insuring  reasonable  promptness  in  detect- 
ing leaks ;  SUte  use  of  Hartlore  v.  M.  Fox  A  Son,  24  L.  R.  A.  679,  which  htUm 
seller  of  horse  with  contagious  disease  liable  for  death  of  oait  contracting  ilisnaii 
while  in  charge  of  horse. 

Cited  in  note  (10  L-R^fX^.)  373)  on  liabili^  for  injury  by  aarrant  to 
third  person  iii  use  of  dangerous  agency. 
—  FireMras- 

Cited  in  Cbaddock  v.  Tabor,  115  Mich.  29,  72  N.  W.  1093,  afBrmii^ 
injuriea  inflicted  by  boy  firing  gnn  loaned  by  friend;  Barria  T.  Oaman^  81  VHl. 
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246,  £9  Am.  St.  Bep.  991,  SI  N.  W.  437,  heading  not  onlpaUe  negHgenee  to 
toy  air-gim  to  child  deren  years  old;  Keen  v.  McDowell,  110  I^.  B29,  S3  L.  R. 
A.  7M,  footnote  p.  789,  96  Am.  St.  Rep.  475,  62  S.  W.  1013,  holding  parent  liable 
for  injuries  inflicted  with  deadly  weapon  entrusted  by  bim  to  incompetent  child. 

Cited  in  footnotes  to  Bahel  t.  Manning,  36  L.  B.  A.  623,  ^ioh  holds  pointing 
gun  believed  to  be  unloaded  at  another  and  pulling  trigger  negUgenoe;  Chester- 
Add  T.  Ratliff,  41  L.  R.  A.  503,  which  holds  reasonableness  of  excuse  Jbr  shooting 
firearnu  wiUiin  city  limits  question  for  jury. 

Cited,  in  Palm  v.  iTOreon,  117  111.  App.  537,  holding  mere  fact  of  being  father 
of  infant  does  not  render  him  liable  for  tort  of  infant;  Dick  v.  Swenson,  137 
lU.  App.  76,  holding  a  father  Is  not  liable  for  injuries  iuQlcted  upon  another  by 
his  infant  son  resulting  from  use  of  an  air  gun  witiwut  knowledge  or  consent  at 
fatiier. 

Ctted  in  notes  (10  LJLA.(N£.)  944)  on  parent's  tlnbility  for  torts  of  minori 
<74  Am.  St.  Rep.  807)  oa  liability  of  parent  for  acts  of  children. 

14  L.  R.  A.  677.  STANDARD  OIL  CO.  T.  XIERNB?.  92  Ky.  3«7,  86  Am.  St 

695,  17  S.  W.  1025. 
irotlee  mm  f  duiverou  Krtlel*. 

Cited  in  Qibson  v.  Torbert.  115  Iowa,  167,  66  L.  B.  A.  100,  9r  Am.  St.  Rep.  U7. 
88  N.  W.  443,  denying  druggist's  liability  for  failure  to  warn  one  delivering 
phosphorus,  properly  packed  and  l^led;  Standard. Oil  Co.  v.  Wakefleld,  102 
Tn.  9S»,  66  UftJL  796,  47  S.  E.  B30,  holding  it  a  natter  of  eonmon  knowledge 
Oat  naphtha  is  a  dangerous  snbstanes;  O'Hara  v.  Nelson,  71  N.  J.  £q.  170,  63  At|. 
9My  anjaining  storing  of  automobiles  in  garage  with  tanks  filled  with  gasoline. 

Cited  in  footnotes  to  Koelseh  t.  PUIadelpliia  Co.  18  X.RJI.  769,  sustaining  r«- 
eotvery  for  injuries  caused  by  negligent  exploeion  of  gas;  Standard  Oil  Co.  v. 
Wakefield's  Admr.  66  L.ILA.  762,  which  holds  one  delivering  gas  naphtha  to  con- 
signee in  tank  car  provided  by  himself  liable  for  death  of  servant  of  ctnsignee 
while  unloading  car  by  explosion  due  to  fact  that  car  could  not  be  unloaded  with 
safely  in  ordinary  way  because  of  defective  condition. 

Cited  in  notes  (36  L.  R.  A.  648)  on  limitation  of  carrier's  duty  and  llaMlity  in 
case  of  dangerous  artides;  (46  1^  R.  A.  49)  on  knowledge  as  element  of  defend- 
ants fisbilily  to  sentaifts  of  another  person;  (100  Am.  Bt.  Rep.  194)  on  right 
to  reeorer  for  n^tigence  in  absence  of  privity  in  ease  of  inberentiy  dangerous 
articles. 

Dutinguished  in  Berger  v.  Standard  Oil  Co.  126  Ky.  16],  Jl  l4jl.A.iN3.)  240, 
103  S.  W.  24S,  holding  lubricating  oil  is  not  of  the  class  of  articles  that  duty 
rests  upon  one  furnishing  it  to  take  care  to  protect  the  public  from  its  dangers. 
Shipper's  liaUlltr  tvr  aesUawne*. 

Cited  in  footnotes  to  Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27  L.  B.  A.  583. 
which  holds  burning  mill  oil  escaping  from  tank  car  not  proximate  renult  of 
shipper's  negligence  in  not  having  valve  in  tank  outlet;  Fowles  v.  Brlgga,  40  L. 
R.  A.  528,  which  denies  shipper's  liability  for  injury  to  brakeman  by  shunting  of 
lumber  negligently  loaded. 

Distinguished  in  Hanna  v.  Pitt,  121  App.  "DW.  423,106  N.  Y.  Sopp.  145,  hold- 
ing shipper  U  not  bound  to  state  true  weight  of  article  shipped  where  carrier 
may  readily  aaoertain  true  weight  for  himself. 
BvMBBee  m  to  bwsflr  oC  pen*n  l*t«v««. 

atei  in  Loufsrille  ft  K.  B.  Co.  v.  Eakin,  108  Ky.  478,  46  S.  W..629,  holding  evL 
denee  of  number  and  eonditimi  of  decedent's  family  incompetent  in  action  for  per 
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Bonal  injuries;  Louisville  &  N.  R.  Co.  t.  Schnmsker,  112  Kj.  436,  53  S.  W.  12, 
holding  instruction  that  jury  ahould  oompoisftte  "wife  and  diild"  for  Ion  ot 
brakeman's  life,  error. 

Bvitfeaee  of  pre«a«tl*iM  after  lajwr> 

Cited  in  Baran  r.  Reading  Iron  Co.  202  Fa.  286,  Bl  Atl.  979,  hcddii^  eridenoe  <rf 
different  lupport  and  operatam  of  boiler  alter  exploaiaii,  incompetent;  Georgia 
Southern  A  F.  R.  Co.  t.  Gartledgi,  116  Ga.  166,  60      R.  A.  120.  42  &  E.  40S, 

holding  incompetent,  evidence  of  additional  pretnutions  after  injury;  Louiavilk 
4  N.  R.  Co.  V.  Morton,  121  Ky.  401,  89  8,  W.  243;  Pribbeno  v.  Chicago,  B.  &  g. 
R.  Co.  81  Keb.  6S9,  116  N.  W.  4B4,— holding  evidence  of  repairs  made  subsequent 
to  injury  inadmissible  to  show  negligence;  Flunkett  v.  Clearwater  Bleacheiy  k 
Mfg.  Co.  80  8.  C.  318,  61  8.  E.  431  (diaaenting  opinion),  on  evidence  of  repairs 
to  show  negligence  at  time  of  injury. 

Cited  in  footnote  to  Georgia  South«n  A  F.  R.  Co.  Cartledge.  S9  L.  R.  A.  118, 
denying  Bdmisaibility  of  fnoof  of  removal  of  semaphore  port  after  injury  due  to  its 
striking  mail  grab. 

Cited  in  note  (32  L.R.A.(N.S.)  1130)  on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  dsfecta  alleged  fo  have  caused 
injury. 

Bxe«wlTC  drnmaawa* 

Cited  in  Staadard  Oil  Co.  v.  Tiemey,  96  ISiy.  92, 27  S.  W.  988,  wBtiAog  aside  ver- 
dict of  820,000  for  'penonal  injuries,  as  «aeeulve;  Ribieb  v.  Lake  Superior  Smdt- 
ing  Co.  123  Mich.  410,  48  L.  R.  A.  062,  81  Am.  St.  Rep.  216.  82  N.  W.  279  (diaaent- 
ing  opinion)  majority  holding  verdict  of  $15,000  for  injuries  from  explosion,  ex- 
cessive; Louisville  £  N.  R.  Co.  v.  Brown,  127  Ky.  749.  IS  LJl.A.(M.S.)  1140, 
106  8.  W.  765,  holding  in  ease  verdlet  appcara  to  have  been  given  under  infla- 
enoe  of  passion  or 'prejudice,  a  new  trial  will  be  granted;  Seaboard  Air-Line  R. 
Co.  V.  Miller,  6  Qu.  App.  406.  63  8.  E.  299.  holding  courts  in  testing  verdicts  for 
excessiveneas  have  compared  them  with  verdicts  rendered  by  juries  in  similar 
cases. 

Cited  in  footnote  to  Johnson  v.  St.  Paul  City  R.  Co.  36  L.  R.  A.  586,  whidi 
holds  verdict  of  $4,000  for  injury  to  aged  woman's  ankle  preventing  walking  again 
without  crutch  exeessiva. 

Cited  in  notes  (26  L.RJL.  393)  on  power  of  appellate  court  to  interfere  with 
verdict  for  euessive  damagw;  <8  Eng.  BuL  Cas.  461)  on  ezoessiva  damagna  as 
ground  for  new  trial. 

Kewwr«  of  damages  Cor  p«raoil«l  Injnrr. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Logsdon,  114  Ky.  752,  71  S.  W.  905;  Louis- 
ville Gas  Co.  V.  Fuller,  122  Ky.  620,  92  S.  W.  566,— holding  measure  of  damages 
for  personal  injuries  should  include  expense  of  cure,  value  of  time  lost,  reason- 
able compensation  for  physical  and  mental  sufTering  and  permanent  reduetloo 
of  eamit^  capacity. 

14  L.  R.  A.  684.  STONE  v.  MUTUAL  F.  INS.  CO.  74  Md.  579,  22  Atl,  1051. 
OmrnMniOBt  of  mmommt  dne  am  poller. 

Cited  in  B«id  v.  Mercurio,  01  Mo.  App.  684,  holding  insurance  company  may  show 
failure  to  file  proofs  of  loss  to  defeat  garnishment  proceedings. 

Cited  in  footnote  to  Boisseau  v.  Pom,  57  L.  R.  A.  380.  whick  holds  execution  not 
lien  on  interest  debtor  in  twenfy-ysar  distribution  pcdiey  on  lito  life  which  fsasss 
on  failure  to  p«y  premiums. 
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14  L.  -R.  A.  ess,  FRITTS  t.  PRITTS,  138  IH.  438,  32  Am.  St  Itep.  156,  S8  K  B. 
1058. 

GronadB  for  tUvoree. 

Approved  in  Schoessow  T.  Schoessow,  83  Wis.  554,  53  N.  W.  856,  holding  refuBal 
of  liusband  to  have  sexual  intercourse  with  wife  not  desertion. 

Cited  in  Sevems  v.  Sevems,  107  III.  App.  145,  holding  refusal  of  wife  to  cohabit 
with  husband  not  ground  for  divorce;  Fizette  v.  Fizett«,  146  III.  336,  34  N.  E.  799, 
liolding  mere  abusive  words  not  cruelty  within  meaning  of  statute;  Duberstein  t. 
Duberatein,  171  111.  139,  49  N.  E:  316,  and  Aurand  v.  Aurand,  167  HI.  323,  41  N. 
E.  859,  holding  huBband  seeking  divorce  must  show  inability  to  protect  himself 
by  exercise  of  marital  powers;  Elzas  t.  Elzas,  171  HI.  639,  40  N.  B.  717,  holding 
abandfmment  of  wife  without  intention  to  return,  thou|^  continuing  to  support, 
constitutes  desertion ;  Berger  v.  Berger,  23  Pa.  Co.  Ct.  234,  holding  voluntary  cas- 
tration after  murriage  insufficient  ground  for  divorce  at  suit  of  wife;  Reynolds 
V.  Reynolds,  68  W.  Ta.  22,  69  S.  E.  381,  Ann.  Cae.  1012  A,  880,  holding  that  re- 
fusal of  sexual  intercourse  will  not  constitute  good  grounds  for  desertion;  Prall 
r.  Frail,  68  Fla.  600,  26  L.R.A.(K.S.)  S84,  50  So.  867,  holding  mere  refusal  of 
wife  to  accord  to  the  husband  the  marital  privileges  is  not  desertion  such  as  gives 
cause  for  divorce;  Williams  v.  Williams,  121  Ho.  App.  366,  00  S.  W.  42,  holding 
mere  withdrawal  from  the  marital  bed  b  not  sufficient  offense  to  give  cause  for 
a  divorce;  Pfannebeclcer  v.  Pfannebecker,  133  Iowa,  427,  119  Am.  St.  Rep.  608, 
110  N.  W.  618,  12  A.  &.  E.  Ann.  Cas.  643,  holding  there  must  be  a  complete  sepa- 
ration of  the  parties  by  the  one  absenting  himself  or  herself  from  the  other  to 
constitute  desertion;  Walton  v.  Walton,  114  111.  App.  118,  holding  the  ill-conduct 
which  excuses  a  wife  from  living  with  her  husband  must  be  such  as  would  justify 
a  decree  of  diToree;  Kupka  v.  Kupka,  132  Iowa,  193,  100  K.  W.  010,  holding  ther« 
must  be  not  only  a  separation,  but  an  intent  to  cease  to  live  together  as  hus- 
band and  wife. 

Cited  in  footnotes  to  Hardie  v.  Hardle,  26  L.  R.  A.  697,  which  holds  divorce 
for  desertion  not  authorized  by  wife  on  receiving  blow  frqm  husband  leaving  house 
without  intent  to  remain  away  permanently;  Danforth  v.  Danforth,  31  L.  R.  A. 
608,  which  authorizes  divorce  for  wife's  desertion  though  husband  visited  her  for 
a  few  dajrs  during  statutory  period;  Tirrell  v.  Tirrell,  47  L.  R.  A.  750,  whicli 
'holds  mere  payment  of  allowance  to  abandoned  wife  under  order  of  court 
not  prevent  divorce  for  desertim;  Bueknam  v.  R'ucknam,  40  t<.  R.  A.  735, 
which  maintains  wile's  right  to  sue  for  separate '  maintenance  for  husband's 
failure  to  furnish  support,  though  living  in  same  house;  Moddox  v.  Maddox,  52 
L.  R.  A.  628,  which  denies  right  to  divorce  for  cruelty  frbm  failure  to  provide 
suitable  dwelling  house,  clothing,  and  food;  Ring  v.  6ihg;  62  L.  R.  A.  878, 
holding  haMtual  intoxication  from  excessive'  use  of  morphine  not  "cruel  treat- 
ment." 

Cited  in  notes  (65  Am.  St.  Rep.  74)  on  cruelty  as  gr6und  (or  divorce;  (110 
Am.  St.'  Rep.  632)  on  desertion  as  ground  for  divorce. 

14  L.  R.  A.  600,  LAFLIN  ft  R.  POWDBK'GO.  r.  STEYTLER,  146  Pa.  434,  '23 

Atl.  215. 
Acqnlaltlon  and  vae  oC  name- 
Cited  in  Butts  V.  Cruttenden,  l4  Pa.  Super.  Cti  455,  holding  subsequent  en- 
cumbrancer not  misled,  having  notice  of  docketed  judgment  omitting  middle  let- 
ter; Com.  V.  Scouton,  20  Pa.  Super.  Ct.  516,  holding  description  of  jurors  by  ini- 
tials instead  of  full  names' not 'grounds  for  quashing' array;  Brayton  v.  BcaTI, 
73  S.  C.  311,  53  8.  E.  641,  holding  tfaat 'statubf  providing 'mode  of  chkriging 
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^^Hune,  IB  on  affirmance  of  commpu  law  that  perBon  may  change  name  or  1^  geu- 
eral  use  acquire  another;  Re  Burstein,  69  Miec  50,  124  N.  Y.  Supp.  089,  to  the 
point  that  man's  name  ia  designation  by  which  he  is  distinctly  known  in  com- 
munil?;  Loser  v.  Plainfleld  Sav.  Bank,  149  Iowa,  077,  31  LJLA.(N^.)  1115, 
128  N.  W.  1101,  holding  that  name  by  which  one  is  known  and  called  in  com- 
munity where  he  lives  is  for  all  legal  purposes  his  name;  Smith  v.  United  States 
Casualty  Co.  197  N.  Y.  429,  26  L.R.A.(N^.)  1170,  90  N.  E.  947,  holding  mode 
provided  by  legislature  of  changing  the  name  is  but  an  act  in  afSrmance  of  com- 
mon law  by  giving  additional  method  of  affecting  change;  State  v.  Smith,  129 
Iowa,  717,  4  L.R.A.(N.S.)  543,  106  K.  W.  187,  6  A.  &  E.  Ann.  Caa.  1023  (dis- 
senting opinion),  on  meaning  attaching  to  a  name. 

Cited  in  footnotes  to  Xllinois  Watch  Case  Co.  v.  Pearson,  16  L.  R.  A.  429, 
which  holds  license  to  form  corporation  under  one  name  not  affected  by  other 
corporation  calling  meeting  to  vote  on  change  to  ^milar  name;  Le  Page  Co.  v. 
Russia  Cement  Co.  17  L.  R.  A.  3S4,  which  holds  transfer  of  trademark  including 
surname  prevents  subsequent  use  by  transferrer;  Brass  ft  Iron  Works  Co.  v. 
Payne,  19  L.  R.  A.  82,  which  holds  good  will  of  partnership  transferred  on 
dissolution  by  one  partner's  transfer  of  interest  to  other  partners;  Enewold  v. 
Olsen,  22  L.  R.  A.  673,  which  holds  name  of  person  consists  of  one  given  name  and 
one  surname;  Davis  v.  Steeps,  23  L.  R.  A.  818,  whidi  holds  docket  entiy  of  judg- 
ment against  Edward  Davis  not  constructive  notice  of  encumbrance  against 
Edward  A.  Davis;  Mosely  v.  Reily,  20  L.,R.  A.  721,  which  holds  initials  of  given 
name  of  delinquent  taxpayers  sufficient  description;  State  v.  Higgins,  27  L.  R. 
A.  74,  which  hfdds  second  initial  material  part  of  name  where  only  initial  of 
first  name  givra;'  Beattie  v.  National  Bank,  43  L.  R.  A.  654,  which  holds  for- 
gery not  committed  by  fraudulently  indorsing  own  name  on  paper  belonging  to 
other  person  with  same  name;  Kansas  Nat.  Bank  v.  Bay,  54  L.  R.  A.  408, 
which  denies  liability  of  one  refusing  to  sign  own  name,  on  note  signed  by  him 
in  third  person's  name  without  authority,  to  knowledge  of  indorsee  and  payee. 

Cited  in  notes  (17  L.  R.  A.  826]  on  presumption  of  identity  of  person  from 
identity  of  name;  (24  L.  R.  A.  64S)  on  form  of  Christian  name  required  bj 
recording  acts;  (37  L.RJI.  184)  on  delivery  to  Impostor  by  carrier;  (26  L.R.A. 
(N.S.)  1167)  on  effect  upon  common-lmw  tight  of  statutory  provision  for  change 
of  name  by  judicial  proceedings. 

SafllcleneT'  o(  •chcdnlv  ot  aaaets  of  limited  pavtscrahlp. 

Cited  in  Haslet  v.  Kent,  160  Pa.  88,  34  W.  M.  C  68,  28  AU.  601,  holding  in- 
sufficient, item  of  '^Uls  receivable  $2,206.17,"  in  schedule  of  limited  partnerdiip; 
Bobbins  Electric  Co.  v.  Weber,  172  Fa.  645,  37  W.  N.  C.  466,  34  Atl.  116,  hold- 
ing schedule  disclosing  names,  amount  eontributed,  itemized  unsigned  statonent 

of  property,  sufficient;  Blumenthal  Bros.  v.  Whitaker,  170  Pa.  314,  33  Atl. 
103,  holding  certificate  setting  forth  general  statement  as  to  capital  stock,  insuffi- 
cient; Blumesithal  v.  Whitaker,  70  Pa.  314,  37  W.  N.  C.  S3,  83  AU.  103,  holding 
certificate  reciting  merchandise  constitutes  contribution  of  special  partno*,  in- 
sufficient. 

I^lmlted  partaenAlp^  rlsfeta  la  oosot. 

Cited  in  Andrews  Bros.  Co.  T.  Youngstown  CcAe  Co.  80  a  a  A.  29^  68  C.  & 
App.  444,  86  Fed.  586,  and  Youngstown  Coke  Co.  r.  Andrews  Bros.  Co.  78  Fid.  VtO, 
holding  limited  partnerships  may  sue  and  be  sued  as  corporations. 


14  L.  R.  A.  696,  LYNCH  v.  WEBSTER,  17  R.  L  513,  23  Aa  27. 
iBdlvMwd  llmhllltr  •(  ««««tar  tar  ooato  af  rait. 

C»ted  in  McCarthy  t.  Speed,  16  S.  D.  681,  84  N.  W.  411,  IwhUnf  «D»eat« 
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liable  for  coita  of  action  but  be  may  charge  same  in  hia  accounts  against  the 
estate;  M^er  v.  (yRourke,  350  Cal.  180,  88  Pac.  706,  holding  in  absence  of 
rtatnte  costs  should  be  assessed  i^lnst  the  executor  individually,  leaving  him 
to  seek  an  allowance  from  the  estate  in  a  proper  ease. 
B>««t  Af  avalltrl^  words. 

Cited  in  note  (16  L.  R.  A.  862)  on  affect  of  qualifying  irarda  **M  axecutor^ 
and  "aa  administrator." 

14  L.  B.  A.  700,  LAWYER  t.  FRlXCHESt,  130  N.  Y.  830,  27  Am.  St.  021, 

2B  N.  E.  207. 
Rlslit  of  Kctlen  Cor  HednetloB* 

Cited  in  Larocque  v.  Conheim.  42  Uisc  616,  87  N.  Y.  Supp.  626;  Dialer  v., 
McCauley,  66  App.  Div.  44,  7S  N.  Y.  Supp.  270,  duiying  female*!  rij^t  to  sua' 
for  seduction. 

Cited  in  note  (27  Eng.  RuL  Gas.  363)  on  right  to  maintain  action  for  seduc- 
tion. 

Parents'  daaiavea  from  i»|arr  to  eUM. 

Cited  in  Weatbrook  v.  Miller,  98  App.  Div.  593,  90  N.  Y.  Supp.  558,  holding 
lose  of  services  to  which  a  parent  is  entitled  from  a  cliild  is  the  basis  of  a 
cause  of  action  at  the  common  law. 

Cited  in  not«  (17  Bng.  Bui.  C^s.  356)  on  liability  for  inducing  breach  of  con- 
tract  oi  service. 

llMtcr's  Uabllltr  for  aemnt'a  ■evllveBee. 

Cited  in  Hi^ns  v.  Western  U.  Teleg.  Co.  8  Mlse.  486,  28  N.  Y.  Supp.  676,  hold- 
ing master  loaning  servant  to  operate  elevator,  liable  to  employee  of  contractor 
injured  by  former's  negligence. 

Cited  in  note  (21  L.R.A.(N.S.)  1040)  on  liabilify  of  principal  on  negotiable 
paper  executed  by  agent 
Msli*  to  pwltlTo  teaaasaa. 

Cited  in  note  (8  Eng.  Rvl.  Cos.  876)  on  right  to  punltim  damogeo. 

14  L.  R.  A.  708,  PEOPLE  tm  rel.  BRUSH  ELECTRIC  ILLUUIKATIN6  CO.  t. 

WEMPLE,  129  N.  Y.  S43,  28  N.  E.  808. 
What  conatltntM  nutnvfaotorlns. 

Cited  in  People  em  rel.  Standard  Wood  Co.  Roberts,  20  App.  Div.  616,  47 
N.  Y.  Supp.  122,  holding  foreign  corporation  producing  in  state  kiln-dried  wood 
from  stabs  shipped  from  another  state,  engaged  in  manufacturing;  People  e» 
ret.  F.  W.  Devoe  A  C.  T.  Reynolds  Co.  t.  Roberts,  51  App.  Div.  79,  64  Y. 
Supp.  494,  holding  corporation  making  mixed  paints,  engaged  in  manufacturing 
business;  People  ex  rel.  Eastern  Bermudez  Asphalt  Paving  Co.  v.  Moi^n,  61 
App.  Div.  376,  70  N.  Y.  Supp.  616,  holding  production  of  paving  compound, 
manufacturing  business;  People  ex  rel.  John  A.  Roebling's  Sons'  Co.  v.  Wemple, 
188  N.  Y.  687,  34  N.  E.  386,  AfUrming  63  Hun,  466,  18  N.  Y.  Supp.  604,  holding 
corporation  not  exempt  from  taxation  by  completing  artidea  manufactured  in 
foreign  state;  Ctiyler  v.  City  Power  Co.  74  Minn.  27,  76  TS,  W.  948.  holding  pro- 
-duction  of  motive  power  for  transmission  and  use  manufacturing  business. 

Cited  in  footnotes  to  Com.  v.  Fottsville  Iron  &  Steel  Co.  22  L.  B.  A.  228,  which 
holds  exemption  of  manufacturing  company  not  lost  by  possessing  power  of  min- 
ing its  own  raw  material;  Com.  v.  Juniata  Coke  Co.  22  L.  R.  A.  232,  which 
holds  exemption  of  manufacturing  company  not  lost  by  possessing  power  to  mine 
«wn  coal;  Cowling  t.  Zenith  Iron  Co.  33  L.  U-  A.  508,  whioh  htida  stodEholdera 
LJLA.  Au.  Vol.  n.~79. 
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of  iron-ore  mining  corporation  exempt  from  double  liability;  People  ea  nil.  New 
England  Dressed  Meat  t  Wool  Co.  v.  Roberts,  41  L.  R.  A.  228,  which  denies  ex- 
emption as  manufacturing  company  to  corporation  buying,  slaughtering,  and 
selling  sheep  and  lambs;  Columbia  Ironworks  v.  National  Lead  Co.  64  li.  R.  A. 
645,  holding  building,  sale  and  repairing  of  vessels  within  statute  pwmittlng 
involuntary  bankruptcy  proceedings  against  manufacturing  corporatiws. 

Cited  in  notes  (67  L.  R.  A.  43)  on  taxation  of  corporate  franchise  in  tbs 
United  States;  (58  L.  R.  A.  548,  604)  on  taxation  of  capital  stock  of  corpora- 
tions in  the  United  States;  (64  U  R.  A.  36,  40,  43,  69,  67)  <hi  taxation  of  manu- 
facturing corporations  in  the  United  States. 
—  Prodactlon  of  eleetrlelty. 

Cited  in  People  ea  rel.  Edison  Electrie  Li|^t  Co.  t.  Wempl^  63  Hun,  452,  16 
N.  Y.  Supp.  511,  holding  investment  of  capital  in  patents  and  stock  of  foreign 
corporation  not  "employing"  capital  within  state;  People  ex  rel.  Edison  Electric 
Illuminating  Co.  v.  Wemple,  129  N.  Y.  666,  20  N.  E.  812;  B^gs  v.  Edison  Elec- 
tric Illuminating  Co.  96  Ala.  301.  38  Am.  St.  Rep.  94,  11  So.  381;  People  «v  reL 
Edison  Electric  Light  Co.  v.  Campbell,  88  Hun,  629.  34  N.  Y.  Supp.  711,— hold- 
ing production  of  electricity  "manufacturing"  within  statute;  People  ae  rel. 
Edison  Electric  Illuminating  Co.  v.  Wemple,  141  N.  Y.  474,  36  N.  E.  506,  hold- 
ing taxes  collected  from  electric  light  company,  prior  to  passage  of  ohap.  353, 
Laws  1889.  illegal;  Re  Charles  Town  Light  &  Power  Co.  183  Fed.  193,  holdii« 
that  electricity  generated  for  purpose  of  furnishing  light,  heat  and  power  is 
product  of  "manufacture;"  Perkins  v.  Coffin,  84  Conn.  309,  70  Atl.  1070,  Ann. 
Cas.  1012  C,  1188  (dissenting  opinion),  on  corporation  engaged  in  generation  of 
electricity  as  "manufacturing"  corporation;  Bates  Mach.  Co.  v.  Trenton  &  X.  B. 
R.  Co.  70  N.  J.  L.  687,  103  Am.  St  Rep.  811,  58  Atl.  035.  holding  mechanical 
generation  of  electric  current  to  propel  ears  was  manufacturing.  Re  Rutland 
Realty  Co.  157  Fed.  297,  holding  tlie  production  and  distribution  of  electriei^, 
although  the  generation  of  electric  current,  is  but  the  guiding  into  a  new  channel 
of  a  natural  element  or  force. 

Disapproved  in  effect  in  Frederick  Electric  Light  &.  P.  Co.  v.  Frederick  City. 
84  Md,  604,  36  L.  R.  A.  132,  footnote  p.  130,  36  Atl.  362;  Williams  v.  Park 
(Williams  v.  Warren),  72  N.  H.  314,  64  L.  R.  A.  48,  56  Atl.  463,  holding  elcc 
trie  light  company  not  "manufacturing"  industry;  Re  Hudson  River  Electric 
Power  Co.  173  Fed.  B42,  holding  the  generating  of  electricity  by  a  ctmipany  does 
not  make  it  a  "manufacturing  company"  within  meaning  of  the  bankruptcy  act. 
Coort's  power  to  review  comptroUer's  acconat. 

Cited  in  People  ea  reL  American  Contracting  k  Dredging  Co.  t.  Wemple.  129 
N.  Y.  662,  20  N.  E.  812,  holding  i  20,  ohap.  463,  Iaws  1889.  confers  upon  su- 
preme court  power  to  review  comptroller's  settlement  of  accounts. 
BzenptloB  from  <ax  of  balldlns  used  for  benevolent  mntoaea. 

Cited  in  People  ea  rel.  Young  Men's  Asso.  v.  Sayles,  32  App.  Div.  201,  63  N. 
Y.  Supp.  07,  holdii^f  corporation  organized  for  benevolent  purposes  taxable  as 
to  part  of  boilding  used  for  public  hall;  Re  Moses,  138  App.  Div.  526,  123  N.  Y. 
Supp.  443,  holding  that  Young  Women's  Christian  Association  is  exempt  from 
tfl*ation  under  Transfer  Tax  Law  as  educational  corporation;  Shreveport 
Creosoting  Co.  v.  Shreveport,  119  La.  642,  44  So.  325,  holding  even  in  eases 
where  an  express  grant  of  exemption  is  claimed,  every  presumption  must  be  in 
favor  of  a  continuance  of  the  taxing  power  and  against  any  surrender  thereof. 
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14  L.  R.  A.  712,  R(»hfAINE  t.  CHAUNGEY,  129  N.  T.  BW,  26  Am.  St.  Sep. 

644,  29  N.  E.  826. 
AllMonr  mm€  pr«eeeda  »d«r  poller  mm  exempt  property* 

Followed  in  Andrews  v.  Whitney,  82  Hnn,  123,  31  N.  Y.  Supp.  164,  holding 
alimony  not  subject  to  payment  of  debts  contracted  before  decree  entered. 

Cited  in  Locke  v.  Iiocke,  71  Hun,  366,  24  N.  Y.  Supp.  1128,  denying  husband's 
right  to  offset  judgment  upon  note  against  wife's  claim  for  alimony^  Amberg  t. 
Hanbattan  L.  Ins.  Co.  S6  App.  Biv.  348,  67  N.  Y.  Supp.  872,  holding  wife's  in- 
terest under  matured  policy  <hi  husband's  life  exempt  from  her  creditors;  Ur- 
ingston  t.  Liviagston,  17S  N.  ¥.  393,  61  L.  R.  A.  806,  66  N.  E.  123  (dinenting 
opinion).  Affirming  74  App.  Dir.  264,  77  N.  Y.  Supp.  476,  majority  holding  tii&t 
ftlimony  awarded  by  judgment  of  divorce  constitutes  property  whidi  cannot  be 
impaired  by  subsequent  statute;  Wetmore  v.  Wetmore,  140  N.  Y.  627,  33  L.  R. 
A.  710,  62  Am.  St.  Rep.  752,  44  N.  K  169,  Modifying  79  Hun,  271,  29  N.  Y.  Supp. 
440,  holding  judgment  awarding  alimony  in  divorce  action  makes  wife  husband's 
creditor  within  statute  of  usee  and  trusts;  Kingman  v.  Carter,  8  Kan.  App.  49, 
64  Pac.  13,  holding  alimony  exempt  from  debts  created  prior  to  divoroe;  Fickel 
V.  Granger,  83  Ohio  St.  107.  32  L.&A.(N.8.)  274,  98  N.  £.  627,  21  Ann.  Gas. 
1347,  holding  that  alimony  eannot  be  subjected  to  payment  of  debts  of  wife 
which  existed  prior  to  allowance  thereof;  Re  Smith,  30  N.  Y.  Civ.  Proc.  Rep.  104, 
holding  alimony  a  natural  duty  judicially  reduced  to  dollars  and  cents. 

Cited  in  note  (32  L.R.A.(N.S.)  271,  273)  on  liability  of  alimony  for  debts. 
Snbjectlom  of  eUommm  In  action  to  JadcnieBt. 

Cited  in  note  (63  L.  R.  A.  705)  on  equitable  remedy  to  subject  ehoses  in  ac- 
tion to  judgment  after  return  of  no  property  fonnd. 
Wknt  Intereate  sMlvnaMe. 

Cited  in  Re  Tompkins,  28  Misc.  355,  69  N.  Y.  Supp.  902,  declaring  invalid, 
assif^ment  of  trust  income  to  wife  in  payment  of  alimony;  MoCord  v.  McCord, 
40  App.  Div.  279.  67  N.  Y.  Supp.  1040,  denying  wife's  right  to  assign  interest 
in  gratuity  fund  established  by  produce  exchange;  Spencer  v.  Myers,  160  N.  Y. 
272,  34  L.  R.  A.  176,  65  Am.  St.  Rep.  676,  44  N.  £.  942,  upholding  wife's  right 
to  assign  policy  on  husband's  life  issued  to  her  fay  foreign  cwapany. 

Cited  in  footnote  to  Kempster  v.  Evans,  16  L.  R.  A.  391,  which  holds  future 
instalment  of  alimony  not  assignable. 
Contlnaatlon  of  Altmonx- 

Cited  in  Wilaon  v.  Hinman,  182  N.  Y.  411,  2  L.R.A.(N.S.)  236,  108  Am.  St. 
Rep.  820,  75  N.  E.  236,  holding  the  obligation  to  pay  alimony  to  an  Innocent  wife 
does  not  survive  the  death  of  the  husband. 
Chanice  In  derree        to  allnionr. 

Cited  in  Tonjes  v.  Tonjes,  14  App.  Div.  544,  43  N.  Y.  Supp.  941,  sustaining 
court's  power  to  change  alimony  awarded  in  separation  actions. 

Distinguished  in  Walker  v.  Walker,  155  N.  Y.  80,  49  N.  E.  663,  Reversing  21 
App.  Div.  223,  47  N.  Y.  Supp.  513,  holding  prior  judgment  not  affected  by  amend- 
ments to  Code  authorizing  change  in  alimony. 
DIvoree  mm  aaeetlAs:  llabllltr  for  aoppert. 

Cited  in  Re  Thrall.  12  App.  Div.  238.  42  N.  Y.  Supp.  439  (dissenting  opinion), 
majority  daiying  liability  of  husband's  assignee  for  alimony  pendente  lite  In 
unsuccessful  separation  suit;  Allen  v.  Farmers'  Loan  A,  T.  Co.  18  App.  Div.  86, 
79  N.  Y.  8.  R.  398.  45  N.  Y.  Supp.  398,  holding  rights  in  trust  fund  for  sup- 
•  port  of  husband  and  wife  not  destroyed  by  decree  of  divorce  against  husband; 
People  ea  rel.  Public  Charities  £  Correction  v.  Cullen,  153  N.  Y.  686,  44  L.  R. 
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A.  423,  47  N.  E.  894,  deoTing  nife's  right  to  enforce  support  by  husband  after 
entry  of  judgment  of  Beparation;  Shepard  v.  Shepard,  99  App.  Dir.  311,  90 
y.  Supp.  982,  holding  alimony  awarded  is  founded  upon  the  marital  obligation 
to  Bupport  and  maintain,  and  is  awarded  by  the  oourt  in  enforcement  iii  tUi 
obligation  and  duty. 

Effect  on  Kllmear  o'  discharare  la  baakmptaT' 

Cited  in  Maisner  v.  Maianer,  62  App.  Div.  288,  70  N.  Y.  Supp.  1107,  holding 
arrears  of  alimony  not  provable  in  bankruptcy;  Audubon  v.  Sbufeldt,  181  U.  8. 
579,  46  L.  ed.  1011,  21  Sup.  Ct.  Sep.  735,  holding  alimony  not  provable  in  bank- 
ruptcy or  barred  by  discharge-,  Wetmore  v.  Markoe,  190  U.  S.  74,  49  L.  ed.  MS, 
26  Sup.  Ct.  Rep.  172,  2  A.  &  E.  Ann.  Cas.  265,  holding  prior  iutalmenti  <d 
alimony  evidenced  by  a  judgment  an  not  a  provable  debt  barred  by  disehaxge  in 
bankruptcy;  Tiadale  v.  Rider,  119  App.  Div.  698,  104  N.  Y.  Supp.  77,  holding 
this  does  not  mean  that  it  is  not  a  property  asset  capable  of  constituting  a 
valuable  consideration. 

Cited  in  footnote  to  Noyes  v.  Hubbard,  15  L.  R.  A.  394,  which  hoMM  decree 
for  alimony  not  affected  by  discharge  In  insolvency. 

14  L.  R.  A.  716,  CLARK  v.  HELM,  130  Ind.  117,  20  N.  E.  568. 
Batate'a  UmbUltr  tor  Intcimrt. 

Cited  in  Brown  v.  Bernhamer,  150  Ind.  540,  65  N.  E.  580,  holding  widow  en- 
titled to  interest  on  her  allowance  from  time  of  administrator's  refusal  to  pay; 
Lupton  V.  Coffel,  47  lod.  App.  453,  94  N.  E.  799,  hiding  that  judgment  in  adifMi 
for  legacy  should  include  interest  thereon  after  one  y«ar  from  death  of  teatator. 

Cited  in  footnotes  to  Rhea  v.  Bagley,  36  L.  R.  A.  80,  which  holds  father  ae- 
'wuntable  for  rents  collected  on  property  paid  for  by  him,  but  conveyed  to  minor 
children;  Wyeong  v.  Rambo,  49  L.  R.  A.  760,  which  holds  interest  am  advance- 
ments to  some  heirs  to  equalize  share  of  other  heir  ihould  onlj  be  aUowed  duiig 
reasonable  time  for  settling  estate. 

14  L.  R.  A.  719,  R«  HOUSTON,  47  Fed.  S39. 
N«e*mmttT  •!  taklDB  mmt  Ueeas*. 

Cited  in  Theus  v.  SUt^  114  Oa.  63,  39  S.  B.  913.  holding  nonresident  m\Mt- 
ing  laborera  to  work  in  aaother  state  not  **emigrant  agaif*  aobjeet  to  UeeBse 

tax. 

—  F»r  p«<dUBK. 

Cited  in  Kiramel  v.  Americus,  lOS  Ga.  607,  31  8.  B.  623,  holding  agent  not 
liable  for  license  fee  by  single  sale  of  sample;  State  t.  Hoffman,  60  Ho.  App. 
588,  denying  that  shipments,  for  delivery,  to  agent  who  took  orders  by  sample 
makes  i^nt  "peddler;"  Re  Tinsman,  06  Fed.  661,  declaring  void,  ordinanee  re- 
qniriiig  solidtots  for  nonresident  piotnre  mannfaeturer  to  procure  license. 

Cited  in  footnotes  to  Stuart  t.  Conningham,  20  R.  A.  430,  whidi  ludds  me 
delivering  goods  previously  sold  not  a  peddler;  HewsoB  T.  E^lewfwd,  2]  L.  R. 
A.  736,  which  bolds  agent,  delivering  from  wagon,  goods  previously  ordered,  and 
taking  other  orders,  not  a  peddler;  State  v.  Horehcad,  26  L.  R.  A.  ft86,  wliieli 
holds  sale  and  delivery  of  sample  sewing  machine  not  sale  by  peddler. 

Cited  in  note  (19  L.R.A.(N.S.)  305)  on  license  or  oocnpation  tax  on  hai^rtEeTS, 
peddlers,  and  persons  engaged  in  soliciting  orders  sample  or  otherwise,  am 
violating  the  ennnierae  elauee. 
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14  L.  R.  A.  721,  PRITCHARD  v.  SAVANNAH  STaSST  ft  RUBAL  RESORT 

R.  CO.  87  Oa.  2B4,  13  S.  E.  403. 
Bftrwtly  laws. 

Followed  in  fiaker  v.  Smith,  91  Ga.  142,  16  S.  E.  067,  holding  repealing  aot 
u  to  amendment  of  executiow  applies  to  thoae  pending  and  subsequent. 

Cited  in  Bacon  v.  Savannah.  10&  Ga.  64,  31  S.  E.  127,  surtaining  ^tf»  rigbt 
to  amend  ordinance  as  to  apportionment  of  paving  tax  after  completion  of  w«rk] 
Moore  v.  Ripley,  106  Ga.  661,  32  S.  £.  647,  sustaining  reeeiTer*!  power  to  en- 
force itoekholder'a  individual  liability  und«  act  aubeequent  t9  ineorporaliiMii 
Mills  V.  Geer.  Ill  G».  280,  62  L.  B.  A.  MS,  36  S.  E.  073,  i^holding  act  au- 
thorizing purchaser  in  good  faith  to  sat  off  improvemeuta  erected  before  iti 
passage,  against  renta  and  profits^  Lcars  v.  Seaboard  Air-Line  B.  Co.  3  Ga. 
App.  623,  60  S.  £.  343,  holding  a  atatnte  which  merely  affeets  or  altera  tba  remedy 
for  the  collection  of  a  debt  is  not  objectiooable  as  retroactive. 

Cited  in  footnotes  to  Tufto  v.  Tufta.  16  L.  B.  A.  482,  which  holda  cause  of 
action  for  divorce  not  taken  away      repeal  of  statute;  Cleveland,  C.  C.  A  St. 
L.  R.  Co.  V.  Weill,  68  L.  R,  A-  651.  which  sustaiu  statute  repealing  act  allow- 
ing penalties,  made  applicable  to  pending  actiima. 
Alratcmeat  of  MtlM  tar  yeiMiMl  lajwlea. 

Followed  in  MaTahalt  v,  AlcAllisier,  22  Tex.  Civ.  App.  £14.  94  8.  W.  1068. 
holding  action  for  personal  injuries  does  not  abate  at  death. 

•     14  L.  B.  A.  725,  EDMUNDS  v.  HERBRANDSON,  2  N.  D.  270.  00  N.  W.  970. 
IioeMi  mA  ■peel*]  •tot«4M. 

Cited  in  Plummer  v.  Borsheim,  8  N.  D.  568,  80  N.  W.  690,  declaring  uncon- 
stitutional, law  applying  only  to  school  townships  which  include  cities  of  speci- 
fied population;  Minneapolis  t  N.  Elevator  Co.  v.  Trafll  County,  9  N.  D.  223, 
60  L.  R.  A.  272,  82  N.  W.  727,  sustaining  law  relating  to  taxation  of  grain  in 
elevators;  Humane  v.  St.  Louis,  123  Mo.  496,  27  8.  W.  711,  holding  act  re- 
quiring cost  of  atreet  fanprovements  to  be  collected  aa  provided  in  ehart«n,  void 
aa  applying  to  existing  ehartera  mly;  Weaver  t.  Davfdsmi  Gonnty,  104  Tonn. 
329,  69  8.  W.  1106.  holding  void,  statute  not  Uniting  ntunber  of  deputies  given 
to  certain  eounly  (rfBeials  in  counties  of  particular  dass;  Henderson  v.  Eoenig, 
168  Mo.  872,  67  L.  B,  A.  662,  68  8.  W.  72,  declaring  void,  statute  providing 
salaries  for  judges  in  certain  cities,  fees  in  other  places;  Groves  v.  County  Court, 
42  W.  Va.  694,  26  S.  E.  460,  declaring  unconstitntional,  act  providing  for  re- 
location of  county  seats  in  specified  instances;  Godlin  v.  Kohlhousen,  9  N.  M. 
878,  58  Pac  499,  denying  invalidi^  of  act  providing  for  relocation  of  courthouse 
and  jail  in  certain  counties;  Standard  Cattle  Co.  v.  Baird.  8  Wyo.  157.  66  Pae. 
698,  dcnyii^  invalidity  of  statute  relating  to  taxation  of  live  stock  cm  open  range; 
Ladd  V.  Holmes,  40  Or.  172.  91  Am.  St  Bep.  457,  60  Pae.  714,  sustaining  act  pro- 
viding method  of  holding  elections  in  oertain  dties,  applicable  to  but  one  at 
time  of  enactment;  Groves  v.  County  Court,  42  W.  Va.  694,  26  8.  E.  460,  hold- 
ing  elTect  of  statute  determines  special  character;  Sasser  v.  Martin,  101  Ga.  465, 
29  8.  E.  278,  holding  legislative  classification  of  counties  as  to  sale  of  liquor 
must  be  natural,  not  arbitrary;  De  Hay  v.  Berkeley  Coun^,  66  8.  C.  242,  44 
8.  E.  790,  holding  act  providing  salary  for  school  commissioners  of  certain 
oounty.  void;  Re  Connolly.  17  N.  D.  660.  117  N.  W.  946,  holding  the  elaasiflca- 
tion  of  objects  or  placa  for  the  purpose  of  legislation  must  be  natural,  not 
artificial;  McGarvey  v.  Swan,  17  Wyo.  130,  96  Pac.  697,  holding  a  reasonable 
classification  of  objects  of  l^alation  or  localities  may  be  resorted  to  withmit 
tendering  an  aet  objectionable  as  a  local  or  special  law;  Beleal  v.  Northern  Pi 
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R.  Co.  15  N.  D.  325,  108  K.  W.  33,  holding  property  clasrification  it  permitted, 
but  arbitrary  and  unreasonable  discrimination  is  forbidden;  Angell  Cast 
County,  11  N.  D.  270,  91  N.  W.  72,  holding  an  arbitrary  clasatflcation  for  pur- 
poses of  taxation  which  includes  some  counties  and  excludes  others  from  cer- 
tain privileges  is  unconstitutional;  Powers  Elevator  Co.  t.  Pottner,  16  N.  D. 
363,  113  N.  W.  703,  holding  to  grant  liens  on  buildings  erected  on  government 
lands  only  ii  not  an  unconstitutional  classification ;  State  «x  rel.  Hitebell  t. 
Mayo,  16  N.  D.  332,  108  K.  W.  86,  holding  unoonstitational  a  taw  requiring  the 
county  treasurer  to  pay  the  interest  and  penalties  on  oily  and  <Aty  school  tnes 
of  cities  o^anised  under  a  general  law  to  snob  oitiet;  Kraus  v.  Lehman,  170 
Ind.  419,  83  N.  B.  714,  IS  A.  &  E.  Ann.  Cas.  849,  holding  the  question  whether 
the  classification  comes  within  rule  as  to  objectionable  class  legislation  would 
be  one  reviewable  by  the  courts;  Oklahoma  City  v.  Shields,  22  Okla.  305,  100 
Pac.  560,  holding  the  determination  under  a  state  constitution,  of  what  can  be 
aecomplished  by  general  or  special  legislation,  is  a  question  solely  for  the  l^s- 
lature. 

Cited  In  footnotes  to  State,  AlacandeT,  j^roseeotor,  t.  Elizabeth,  28  L.  R.  A.  S2S, 
which  holds  invalid,  special  statute  discriminating  betwaoi  municipalities  al- 
ready having  and  those  not  having  raoe  eouraei  Sutton  t.  State,  38  L.  R.  A.  680, 
which  holds  olassiflcation  of  counties  according  to  previous  census,  without  re- 
spect to  actual  population,  void;  Com.  ex  rel.  Jones  v.  Bladdey,  62  L.  R.  A.  367, 
which  sustains  classiScation  of  townships  by  density  of  population;  Milwaukee 
County  v.  Isenring,  63  L.  R.  A.  636,  which  holds  act  regulating  sheriff's  fees  for  ' 
particular  county,  local;  Riccio  v.  Hoboken,  63  L.R.A.  485,  which  upliolds  elassi- 
flcation  of  school  districts  within  due  limits  of  generality;  McDonald  v.  Doust, 
60  LJ^A.  220,  which  holds  void,  statute  alMiisbing  existing  county  and  ereatii^ 
two  new  counties  from  same  territory  with  new  oounty  seat  for  each. 

Cited  in  note  (93  Am.  St.  Rep.  108)  on  constituticwal  inhibition  against 
special  legislation  where  general  law  can  be  made  applicable. 
MandJiMiBB  to  detenuin«  tevalltr  of  remov&l       oonatr  acat. 

Cited  in  State  est  rtU  Little  v.  LanagUe,  6  N.  D.  605,  32  L.  R.  A.  729,  67  S.  W. 
058,  denying  mandamus  to  determine  l^al  location  of  county  seat. 

14  U  R.  A.  731.  MOORE  t.  NEW  YORK  ELEV.  R.  CO.  130  N.  Y.  523.  29  N.  S. 
097. 

DrnmaKea  for  operation  of  elevated  ra«d. 

Cited  in  Golden  v.  Metropolitan  Elev.  R.  Co.  I  Miac.  144,  48  N.  ¥.  S.  R.  725,  90 
N.  Y.  8upp.  630,  holding  noise  not  element  of  fee  damage. 

Cited  in  footnotes  to  Aldricb  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  !<.  R.  A. 
237,  which  denies  right  to  recover  for  injury  to  aparteient  honw  from  elevated  road 
crossing  highwi^  10  feet  away;  De  Geofroy  v.  Merchants'  Britj^  Terminal  R.  Go. 
64  L.  R.  A.  059,  holding  abutter  entitled  to  damages  for  erection  of  tradi  «■ 
[^lars  from  15  to  25  feet  above  surface  of  street. 

Cited  in  notes  (31  L.R.A.  283)  on  law  of  privacy;  (36  L.R.A.(N.S.)  762) 
abutter's  right  to  compensatioD  for  railroads  in  streets;  (85  Am.  St.  Bep.  311) 
on  elements  of  damages  allowable  in  eminent  domain  proceedings. 
Itaa«Ke  nceeaaaxT'  tw  laJnetloH. 

Cited  in  Kornder  v.  Kings  County  Elev.  R.  Co.  61  App.  Dir.  440,  70  TX.  Y.  Bnpp. 
708,  denying  injiinrtfon  in  absence  of  proof  of  mmey  damage. 

Intereat  on  Ballqaldated  damatrea. 

Cited  in  Kerr  v.  New  York  Elev.  R.  Co.  49  Misc.  333,  96  N.  T.  Supp.  1021, 
holding  interest  niay  be  (imputed,  upon  an  award  of  dam^;ea  for  Injuries  in- 
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flicted  upon  property  by  an  elevated  railway,  from  date  of  trial  to  time  judg- 
ment is  entered. 

Bflect  of  mlsdlreetloa  of  eonrt. 

Cited  in  UuggiiU  v.  Manhattan  S.  Co.  1  MIbc.  Ill,  48  N.  Y.  8.  R.  679.  20  N.  Y. 
Supp.  648,  holding  instruction  that  abutter  entitled  to  damages  regardless  of  bene- 
fits from  construction  of  road,  error;  Jacobs  v.  Sire,  4  Misc.  400,  23  N.  Y.  Supp. 
1063,  reversing  for  misdirection  of  court  to  possible  prejudice  of  party. 

14  L.  R.  A.  733,  LOUISVnJCJ!,  N.  A.  ft  C.  R.  CO.  T.  CREEK,  ISO  Ind.  139,  29 
N.  E.  481. 

Comfllct  between  M^amtml  maM  spMlal  vevdiet. 

Cited  in  Indianapolis  Union  R.  Co.  t.  Neubaeher,  16  Ii^  App.  63,  44  V.  E.  660, 
refusing  to  interfere  with  genuvl  verdict  when  evidenee  fatis  to  disclose  answers 

to  interrogatories;  Louisville  ft  N.  R.  Co.  t.  Cronbach,  12  Ind.  App.  676,  41  N. 
E.  15,  and  Rogers  v.  Bloontington,  22  Ind.  App.  604,  62  N.  E.  242,  holdini;  dis- 
missal, when  answers  to  interrc^atoriea  conflict  with  verdict  for  plaintiff  in  neg- 
ligence suit,  no  error;  Lake  Erie  ft  W.  B.  Co.  v.  Graver,  23  Ind.  App.  684,  55  N. 
E.  968,  holding  that  answers  sbowing  knowledge  of  dangerous  croesing,  that  train 
was  due,  and  failure  to  look  and  listen,  irreconcilably  in  conflict  with  general 
verdict  for  plaintiif ;  Rhodius  T.  Johnson,  24  Ind.  App.  406,  66  K.  E.  942^  holding 
answers  to  interrogatories  failing  to  show  negligence  in  passing  through  dimly 
lighted  hallway  not  irreconcilable  with  recoveiy;  Warner  v.  Mier  Carriage  Co.  26 
Ind.  App.  358,  58  N.  E.  554,  holding  answera  aho.wing  elevator  shaft  unguarded, 
decedent's  ignorance  of  its  existence,  and  failure  of  manager  to  give  warning  not 
ineoDBistent  with  recovery;  Cleveland  C.  G.  ft  St.  L.  R.  Go.  v.  Griffin,  26  Ind. 
App.  372,  58  N.  £.  603,  holding  answers  showing  failure  to  look  and  list«i 
before  Grossing  tracks  defeat  recovery;  South  JBend  v.  Turner,  156  Ind.  423,  54 
L.  R.  A.  399,  83  Am.  St  Rep.  200,  60  E.  271,  hqlding  oontributoiy  negligence 
not  proved  by  answers  showiiq;  that  siz-year-otd  ohiU,  while  playing  in  sand  pile, 
fell  into  manhole  left  open  for  two  weeks;  IndianapoUs  Abattoir  Co.  v.  Temperly, 
159  Ind.  658,  95  Am.  St.  Rep.  330,  64  N.  E.  906,  holding  that  answer  to  interrog- 
atories which  would  prevent  recovery  if  standing  alone  does  not  affect  general 
verdict  with  which  it  is  inconsistent,  if  it  is  also  inconsistent  with  answer  to  other 
interrogatory;  Anderson  v.  Cltiiens  Kat.  Bank,  38  Ind.  App.  193,  76  N.  E.  811. 
holding  special  answers  cannot  control  and  overthrow  the  general  verdict  unless 
th^  are  in  irreconcilablb  conflict  with  it;  BitcCoy  v.  Kokomo  S.  ft  Light  Go. 
1S8  Ind.  664,  64  N.  E.  92,  holding  motion  for  judgment  non  obstantl  should  ha 
refused,  where  antagonism  between  verdict  add  answera  to  questions  is  not  such, 
on  face  of  record,  as  to  be  beyond  possibility  of  being  removed  by  any  legitimate 
evidence  under  the  issues. 
Preanmptlon  la  aid  of  Tcrdlet. 

Cited  in  Lindley  v.  Kemp,  38  Ind.  App.  368,  76  N.  E.  798,  holding  the  pleadings 
upon  review  are  to  be  considered  as  presenting  the  issues  tried  by  the  jury,  and 
juiy^  conclusira  is  presumed  to  be  supported  by  evidence  legitimately  admissible 
tinder  such  issues. 
iMpntlnc  nearllscBce. 

Cited  in  Vincennes  v.  Thuis.  28  Ind.  App.  529,  63  N.  E.  316,  holding  reckless 
driving  bars  recovery  for  death  of  guest  when  both  intoxicated ;  Boone  County  v. 
Mntchler,  137  Ind.  149,  36  N.  E.  634,  holding  county  not  relieved  of  liability  for 
defective  bridge  by  fact  that  plaintiff's  daughter  drove  horse  at  time  of  injury; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Boyts,  16  Ind.  App.  647,  45  K.  E.  812,  holding  one 
riding  as  another's  guest,  failing  to  look  and  listen  on  approaching  crossing,  sea- 
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ing  train  at  station,  guil^  of  oontribatory  n^Iigence;  Wibon  v.  Paget  Soond 
Electric  R.  Co.  S2  Wash.  S31, 132  Am.  St.  Rep.  1044,  101  Foe.  50,  holding  a  pas- 
senger in  an  automobile  ia  not  guilty  of  contributory  negligence  in  not  attempt- 
ing to  control  acts  of  paid  drirer  in  case  of  apparent  danger;  Burleigh  St. 
Louis  Transit  Co.  124  Mo.  App.  732,  102  8.  W.  021,  holding  one  is  not  precluded 
from  recovering  damages  if  he  exercises  ordinax;  can  for  his  safcfy,  beeanss 
driver's  imprudence  contributed  to  the  collision;  Shvlts  v.  Old  Colony  Street  R. 
Ca  193  Mass.  317,  8  L.R.A.(N.S.)  607,  118  Am.  St.  Rep.  S02,  79  N.  E.  878, 
^  9  A.  &  £.  Ann.  Cas.  402,  holding  one  riding  as  guest  with  another  may  recovw 
from  negligent  third  person  tot  injuries  raeeived  thou^  one  be  is  riding  with  is 
negligent;  Contos  t.  Jamison,  81  S.  C.  400,  19  L.R.A.(N.a)  489,  02  S.  E.  807, 
holding  there  is  no  such  privity  betvesD  Ibssmf  and  leiSBS  as  can  exeuse  iie|^' 
gence  of  another  resnlttng  In  iajiury  to  the  Uu»,  whethor  eombined  with  lessar 
or  not. 

Cited  in  notes  (37  LJt^  74)  as  to  which  of  two  or  more  persons  is  master 
of  another,  who  is  conceded  to  be  the  servant  of  one  of  them;  (8  L.R.A.(N'.S.) 
646,  669,  660)  on  imputed  negligence  of  driver  to  passenger;  (110  Am.  St.  Rep. 
290  )l  on  imputed  negligence. 
To  kaabaaA  or  vrif 

Cited  in  Chieagoy  B.  ft  Q.  R.  Oo^  v.  Htm^,  20  L.  R.  A.  44,  footnote  p.  42,  12  a 

C.  A.  193,  27  U.  S.  App.  196,  63  Fed.  42,  liolding  wife's  contributory  negligence  pre- 
vents recovery  hy  hoaband  for  tier  injury;  hunger  v.  Sedalia,  60  Mo,  App.  633; 
Reading  Twp.  v.  Teller,  S7  Kan.  801,  67  Am.  St  Rep.  356,  48  Pae.  134;  I«ke  Shoie 
ft  M.  a  R.  Co.  T.  Melntosh.  140  Ind.  272,  88  N.  E.  470;  Chicago,  St  L.  ft  P.  R.  Gto. 
▼.  Spilker,  1S4  Ind.  40S,  3S  N.  B.  280,— holding  negligence  of  httaband  In  driving 
team  not  imputable  to  wife  defeating  recovery;  Atlanta  ft  C.  Air- Line  R.  Co.  v. 
Gravitt,  93  Oa.  387.  26  L.  R,  A.  669,  44  Am.  St  Rep.  146,  20  S.  E.  5S0,  holding 
negligence  of  husband  in  intrusting  child  to  incompetent  person,  not  diaigeable  to 
wife  by  virtue  of  conjugal  relation ;  Pittsburgh,  C  C  ft  St.  I<,  R.  Co.  v.  Burtm, 
1S9  Ind.  301,  37  N.  E.  160,  holding  wife  need  not  all^  her  freedom  from  fault  to 
recover  for  carrier's  negligence  in  causing  husband's  death;  Momi  v.  St.  Louis 
Transit  Co.  237  Mo.  436,  141  S.  W.  870.  holding  that  negligence  of  master's  serv- 
ant is  not  imputable  to  master's  wife;  New  York,  C.  ft  St  L.  R.  Co.  v.  Robbins. 
38  Ind.  App.  183,  76  N.  E.  804,  holding  existence  of  marriage  relation  only,  cannot 
have  the  effect  of  imputing  negligence  of  one  spouoe  to  the  other;  Southern  R.  Co. 
V.  King,  128  Ga.  380,  11  L.R.A.(X.S.)  830,  57  S.  S.  087,  119  Am.  St  Rep.  390; 
Louisville  R.  Co.  v.  McCarthy,  120  Ky.  820,  19  L.RJl.(N.S.)  232.  130  Am.  St. 
Rep.  494,  112  S.  W.  926,  holding  mere  fact  of  the  marital  relation  does  not 
render  wife  chargeable  with  husband's  negligence  so  as  to  preclude  her  recovery 
from  negligent  third  party  for  injuries  sustained;  Maedonald  v.  O'Reilly.  45 
Or.  696,  78  Pac,  753,  holding  mere  fact  of  expressing  a  desire  for  medicine  by 
reason  of  which  husband  obtains  it,  does  not  make  him  wife's  agent  in  audi 
sense  that  his  contributory  negligence  could  be  imputed  to  her. 

Cited  in  note  (22  L.  R.  A.  460)  on  husband's  negligence  as  bar  to  recovery  for 
wife's  personal  injuries. 

14  L.  R.  A.  737,  DAVIS  v.  HOUGHTELIN,  33  Neb.  582,  50  N.  W.  765. 
Master's  rMpoaalbllltr  (or  a«ts  of  servaot. 
Cited  in  MePeak  v.  Ifissouri  P.  S.  Oo.  128  Mb.  837.  M  &  W.  170  (dlssmti^ 
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opinion),  mmjority  holding  eairier  liable  for  injuries  to  paBsengera  caused  by 
jumping  at  warning  cry  of  brakeman;  Bowler  v.  CConnell,  162  Mass.  321,  27  L. 
K.  A.  177,  44  Am.  St.  Rep.  369,  38  N.  E.  498,  denying  master's  liability  to  boy 
injured  by  being  Uirown  from  eolt  serrant  leading  to  water. 

Cited  in  footnotes  to  Stephenson  t.  Southern  P.  Co.  16  L.  R.  A.  470,  which  holds 
railroad  company  not  liable  for  en^neer's  moving  engine  to  frighten  street-ear 
paasengers  at  croesing;  Guille  t.  Campbell,  65  L.  R.  A.  Ill,  which  denies  master's 
liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  hand  while 
pretending  to  throw  at  boys  playing  on  cotton  bales;  Kohner  v.  Capital  Trac- 
tion Co.  62  L.R.A.  875,  which  holds  carrier  not  liable  .as  matter  of  law  for  in- 
jury to  passenger  by  conductor  who  claims  that  the  accident  ocenrred  while  at- 
tempting to  save  himself  from  falling. 

Cited  in  notes  (27  U  R.  A.  163,  187.  IM,  197)  on  mfst«r*B  eMX  responsibility 
for  wrongful  or  negligent  aet  of  his  servant  or  agent  towards  one  who  has  no 
daim  on  master  by  reason  of  oontraet  indplent  or  perfected;  (59  L.  R.  A.  213)  on 
safficiency  of  general  allegations  of  negligence;  (10  X..R.A,(N.8.)  397}  on  liabil- 
ity for  injury  by  servant  to  third  person  in  use  of  dangerous  ^ncy;  (34  L.R.A. 
(N.S.)  110)  on  liability  of  master  for  injuries  inflicted  by  coemployee;  (54 
Am.  St.  Rep.  78,  73,  87)  on  acts  ^  servant  for  which  master  is  not  responsible. 
—  For  MMWwlt. 

Cited  in  St.  Louis  A  S.  F.  R.  Co.  v.  Kitpatriek,  67  Ark.  56,  64  S.  W.  971,  up- 
holding recovery  by  passenger  wilfully  expelled  trom  train  by  brakeman  whether 
act  within  scope  of  authority  or  not;  Cincinnati,  N.  O.  &,  T.  P.  R.  Co.  v.  Rue,  142 
Ky.  700,  34  L.R.A.(K.S.)  204,  134  8.  W.  1144,  holding  railroad  not  liable  for 
assault  by  freight  train  crew  upon  one  who  had  been  trespasser  but  had  left 
train;  Savannah  Electric  Co.  v.  Hodges,  6  Ga.  App.  477,  65  S.  E.  322;  BulUvan 
v.  Louisville  A  N.  R.  Co.  IIS  Ky.  460,  103  Am.  St.  Rep.  330,  74  S.  W.  171,— 
holding  where  servant  steps  a^de  from  his  employment  and  acts  solely  on  his 
own  account,  his  act  does  not  bind  tht  master;  Peter  Anderson  ft  Co  v.  Diaz,  77 
Ark.  608,  4  L.R.A.(N.S.)  661,  113  Am.  St.  Rep.  180.  92  S.  W.  861,  holding  em- 
ployer is  not' liable  for  an  unauthorized  assault  by  his  bartender  upon  a  patron 
where  the  act  is  without  scope  of  his  employment;  Klugman  v.  Sanitary  Laun- 
dry Co.  141  111.  App.  426,  holding  declaration  insufficient  to  hold  master  liable 
which  alleges  an  assault  by  the  servant  but  fails  to  allege  it  was  committed 
by  the  servant  while  acting  within  scope  of  hia  employment  in  prosecution  of 
master's  business. 

Cited  in  footnotes  to  Oabrielson  v.  Waydell,  17  L.  R.  A.  228,  which  holds  wilful 
attack  by  captain  on  seamen  not  within  scope  of  authority;  Farber  v.  Missouri  P. 
R,  Co.  20  L.  R.  A.  350,  which  holds  driving  of  trespasser  from  freight  train  by 
brakeman  not  within  scope  of  employment;  Smith  v.  Louisville  &  N.  R.  Co. 
22  L.  R.  A.  72,  which  holds  brakeman  within  scope  of  employment  in  kicking  boy 
off  moving  train  for  failure  to  pay  fare;  Dickson  v.  Waldron,  24  L.  R.  A.  483, 
which  holds  proprietor  of  theater  liable  for  wrongful  assault  by  janitor  and  ticket 
taker;  Baltimore  ft  O.  R.  Co.  v.  Barger,  26  li.  R.  A.  220,  which  holds  passenger's 
profane  and  abusive  language  not  excuse  carrier's  liability  for  assault  by  con- 
ductor; Goodloe  v.  Memphis  ft  C.  R.  Co.  20  L.  R.  A.  729,  which  denies  carrier's 
liability  for  injuries  to  passenger  by  accidental  blow  from  employee  playfully 
attempting  to  strike  other  employee;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Henry,  29  L. 
R.  A.  466,  which  holds  carrier  liable  for  illegal  arrest  of  passenger,  without  war- 
rant, caused  by  conductor ;  Krantz  v.  Rio  Grande  Western  R.  Co.  SO  L.  R.  A.  207, 
which  denies  carrier's  liability  for  unprovoked  assault  on  pnsoenger  after  alighting 
at  station  without  effort  by  ticket  agent  to  prevent  same ;  Richberger  v.  American 
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Exp.  Co.  31  L.  R.  A.  390,  which  bolda  express  compauy  not  liable  for  UMult  1^ 
agent  on  person  to  whom  he  had  just  refunded  overchai^;  Lacy  v.  Chicago  G. 
W.  R.  Co.  31  L.  R.  A.  551,  which  holds  carrier  liable  for  abuse  and  insult  to  pas- 
senger 1^  drunken  fellow  psssenger  without  conductor's  interference;  Ball  t. 
ChesapesJce  &  O.  R.  Co.  32  L.  R.  A.  792,  which  denies  liability  of  carrier  for  mai- 
der  of  passenger  while  asleep;  West  Memphis  Packet  Co.  t.  White,  38  L.  B.  A. 
427,  which  holds  carrier  liable  for  injury  to  passenger  on  excursion  boat  by  care- 
less discharge  of  gun  by  other  passenger;  St.  Louis  S.  W.  R.  Co.  v.  Jones,  30  L. 
R.  A.  784,  which  holds  carrier  liable  for  conductor's  unreasonably  beating  passra- 
ger,  slapping  his  face;  Savannah,  F.  ft  W.  R.  Co.  t.  Quo,  40  L.  R.  A.  483.  which 
holds  carrier  liable  for  baggage  master's  assault  with  intent  to  rape  passenger; 
Haver  v.  Oentral  R.  Go.  43  L.  R.  A.  84,  which  holds  carrier  liable  for  maliciow 
assault  employee  on  pass^er;  McDermott  v.  American  Brewing  Ca  92  L.  R. 
A.  684,  which  denies  master's  liability  for  assault  by  servant  to  protect  his  own 
interest;  Lamb  v.  Idttman,  53  L.  R.  A.  852,  whiidi  holds  employer  liable  for  assault 
by  cruel  overseer  on  minor  employee;  Birmingham  R.  &  Electric  Co.  v.  Baird,  54 
L.  B.  A.  752,  which  holds  carrier  liable  for  conductor's  assault  on  passenga; 
Lipscomb  v.  Houston  &  T.  C.  R.  Co.  65  L.  B.  A.  869,  which  sustains  liabili^  for 
act  of  railroad  company's  employee  in  sbooting,  through  want  of  proper  care,  eo- 
employee  mistaken  for  burglar;  Holler  v.  Boss,  59  L.  IL  A.  943,  which  denies 
liability  for  shooting  trespasser  on  land  refusing  to  leave,  1^  one  employed  to 
watch  personalty;  Southern  B.  Co.  v.  James,  63  L.R.A.  257,  which  holds  master 
liable  for  act  of  nigbtwatchmsn  in  shooting  trespasser  while  running  away  after 
having  escaped  from  him  while  taking  to  town  calaboose;  McNamara  v.  St. 
Louis  Transit  Co.  66  L.B.A.  486,  which  holds  exemplary  damages  against  street 
car  company  justified  by  conductor's  intentional  and  unjustified  kicking  of  boy 
attempting  to  board  car. 

Cited  in  notes  (55  L.B.A.  710)  on  carrier's  liability  for  assault  on  passenger 
by  strikers,  mob,  or  third  persons;  (32  I<.RjL.(N.8.)  1201)  on  liability  for  as- 
sault by  servant  on  passenger  while  on  train. 

Distinguished  in  Chicago.  B.  I.  ft  P.  R.  Co.  v.  Kerr,  74  Neb.  18,  104  N.  W. 
49,  holding  railroad  company  liable  for  act  of  conductor  .of  train  in  throwing  a 
trespasser  from  one  of  defendant's  moving  freight  trains. 

14  L.  R.  A.  741,  LONG  v.  PENNSYLVANIA  R.  CO.  147  Pa.  343,  30  Am.  St  Rep. 

732,  23  Atl.  459. 
Imevltablc  accident  mm  •■cctlav  llaMlitr* 

Cited  in  Dixon  v.  Breon,  22  Fa.  Super.  Ct.  346,  holding  ;«rformance  of  eontraet 
to  eut  and  manufacture  certain  kind  of  timber  accused  by  destruction  by  forest 
flres;  Uhl  v.  Ohio  River  R.  Co.  56  W.  Va.  508,  68  L.R.A.  145,  107  Am.  St.  Bep. 
968,  49  S.  K  378,  3  A.  ft  G.  Ann.  Cas.  201.  holding  where  evidence  shows  variable- 
ness and  irregularis  in  the  raises  to  which  river  is  subject,  one  of  which  was 
much  higher  than  one  complained  of,  it  cannot  be  said  to  be  an  extraordinsry 
flood. 

—  Of  earrier. 

Cited  in  Norfolk  ft  W.  B.  Co.  v.  Marshall,  90  Va.  837,  20  8.  E.  823,  denying  car- 
rier's liability  for  death  of  passenger  caused  by  running  into  washout;  Wald  v. 
PitUburg,  C.  C.  A  St.  L.  B.  Co.  162  III.  561,  35  L.  B.  A.  368,  footnote  p.  366.  61 
Am.  St.  Rep.  332,  44  N.  E.  883.  holding  carrier  liable  for  baggsge  loat  faj  unpre- 
cedented flood  when  due  to  negligent  delsy. 

Cited  in  footnotes  to  Libby  v.  Maine  C.  B.  Co.  20  L.  B.  A.  812,  whidi  holds  un- 
precedented flood  causing  washout  of  railroad  culvert  an  a«t  of  God;  Loag  T. 
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Pennsylvania  R.  Co.  20  L.  R.  A.  360,  which  holds  theft  or  destruction  of  whUlcj 
after  train  wrecked  by  flood  not  due  to  inevitable  accident;  Faucher  v.  Wilson,  39 
L.  R.  A.  431,  which  dmies  carrier's  liability  for  bursting  of  hogshead  of  moluMs 
from  fermentation;  Smith  v.  North  American  Tnuisp.  ft  Trodmg  Oo.  44  L.  R.  A. 
557,  which  holds  steamer  company  abandoning  trip  to  Dawson  becfttue  of  low 
water,  required  to  bring  passenger  back  without  charge;  Tern  Haute  ft  I.  R.  Co. 
V.  Fowler,  48  L.  R.  A.  531,  which  holds  railroad  company  liable  for  injury  to  em- 
ployee by  breaking  of  railroad  trestle  by  flood  and  drift. 

Cited  in  notes  (29  L.R.A.(N.S.)  064)  on  burden  of  proof  where  defense  in 
action  for  loss  or  injury  to  goods  during  carriage  in  act  of  God  or  via  major; 
(1  Eng.  Rul.  Cas.  288,  284}  on  losaes  to  goods  for  whioh  common  earrier  is 
liable. 

Distinguished  in  Grier  t.  St.  Louis  Merchants  Bridge  Terminal  R.  Co.  108  Ho. 
App.  S70,  84  S./W.  158,  holding  where  negligence  of  earrier  in  leaving  property 
exposed  was  proximate  cause  of  distraction  by  a  flood  the  carrier  !•  Uable. 
Premuptlon  of  MmllareBce. 

Cited  in  St.  Louis  &  8.  F.  R.  Co.  v.  Brosius,  47  Tex.  OIt.  App.  656,  106  8.  W, 
1131,  holding  mere  fact  that  an  animal  apparently  sound  when  delivered  for 
shipment  arrives  at  its  destination  siek  with  a  disorder  sueh  as  pneumonia 
should  not  raise  presumption  of  negligence  on  part  of  carrier;  Colseh  t.  Chi* 
cago,  M.  4  St.  P.  R.  Co.  14B  Iowa,  182,  34  L.R.A.(N.S.)  1017,  127  N.  W.  198, 
Ann.  Cas.  1012  C,  915,  holding  that  fact  that  animal  apparently  sound  wben 
delivered  for  shipment  arrives  at  destination  sick  with  pneumonia  should  not 
raise  presumpticm  of  carrier's  negligence. 
8Bfllcleiic7  of  reaerrvd  Queatiom  of  tew* 

Cited  in  Suter  t.  Findlay,  19  Pa.  Co.  Ct  11,  6  Pa.  Diat.  R.  254,  27  Plttsb.  L. 
J.  N.  S.  351,  18  Mon^.  Co.  L.  Rep.  74,  holding  proper,  reserved  quntion  as  to 
suffleienqr  ot  evidence  to  entitle  plaintiff  to  recover. 

14  L.  R.  A.  743,  VALLO  v.  UNITED  STATES  EXP.  CO.  147  Fa.  404,  80  Am.  SL 

Rep.  741,  23  Atl.  694. 
ProxlMate  eanac  of  iKjurr. 

Cited  in  Butterman  v.  McClintie-Marshall  Constr.  Co.  206  Pa.  85,  69  Atl.  830, 
holding  steel  company's  negligence  in  letting  car  get  beyond  control  proximate 
cause  of  injury  to  servant  of  construction  gang;  Louisville  ft  N.  R.  Co.  v. 
Morgan,  165  Ala.  421,  51  So.  827,  holding  that  railroad  was  liable  to  licensee 
for  failure  to  provide  railing  upon  platform,  where  its  absence  was  proximate 
cause  of  injury;  Wadesz  v.  Peoples  Bros.  30  Pa.  Co.  Ct.  21,  13  Pa.  Dist  R.  835, 
holding  if  accident  be  caused  by  an  intervening  and  independent  cauae,  for  whteh 
the  dcufendant  was  not  responsible,  there  can  be  no  recovery;  Stable  v.  Poth, 
220  Pa.  342,  69  AtL  864,  holiUng  it  a  question  for  the  jury  whether  brewery 
exercised  its  right  of  receiving  and  sending  Commodities  from  their  building 
with  due  regard  to  the  safety  of  pedestrians  on  sidewalk;  Cohn  v.  May,  210 
Pa.  619,  69  L.R.A.  802,  105  Am.  St.  Rep.  840,  GO  Atl.  301,  holding  a  cause  is  not 
too  remote  merely  because  it  produces  the  damages  by  means  of  an  intermediate 
agency. 

Cited  in  note  (36  Am.  St.  Rep.  847)  on  proximate  and  remote  cause. 
iBjnriM  frona  attempt  to  «vold  aoddeB  damscr. 

Cited  in  Hookey  v.  Oakdale,  5  Pa.  Super.  Ct.  409,  44  W.  N.  C.  374,  holding 
traveler  upon  unfinished  highway  not  negligent  by  making  instinctive  effort  to 
avoid  fire-plug,  thereby  falling  into  peril;  Shuart  v.  Consolidated  Traction  Co. 

15  Pa.  Super.  Ct.  28,  affirming  liability  for  starting  car  before  passenger  had  fully 
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boftrded;  Sprowlt  t.  Morru  Twp.  179  Pa.  225,  39  W.  N.  C.  555,  36  AU.  242,  hold- 
ing driver  of  horae  and  buggy  suddenly  placed  in  danger  by  approach  of  train  not 
responsible  for  error  in  judgment;  Crampton  v.  Ivie  Bros.  124  N.  C.  597,  32  S.  E. 
968,  holding  sudden  precipitation  into  peril  under  reasonable  apprebcnaioo  of  eot- 
lisitNi,  proxinwte  eaiue  of  driver's  negl^enoe. 

Cited  in  footnotes  to  Western  R.  Co.  t.  Mutch,  21  L.  R.  A.  316,  wbish  hdds 
raoessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catA  es 
train;  Tattle  v.  Atlantic  City  R.  Co.  54  L.  R.  A.  582,  vhich  authoriies  reooreiy 
for  fall  while  trying  to  escape  from  derailed  car;  Palmer  v.  Warren  Street  K. 
Co.  63  L.R.A.  607,  which  holds  passenger  not  negligent  in  jumpung  from  uwriBg 
ear  to  avoid  impending  collision. 

Cited  in  note  (37  URJ)k.{NJS.)  S3)  on  care  required  ia  sudden  onergencj. 
Imtcrtcnaee  witk  verdtet  (or  •xecaalTc  Jaiag— . 

Cited  in  Smltli  t.  Times  Pub.  Co.  178  Pa.  524,  3fi  L.  R.  A.  827,  SO  W.  N.  a  347, 
36  AtJ.  296  (dissenting  opinion),  majority  holding  right  to  jury  trial  not  violated 
by  reversal  of  judgment  for  excessive  damages;  Boggess  Metropolitan  Street 
R.  Co.  118  Mo.  341,  24  S.  W.  210  (dlssaitiiig  opinion),  majority  expressing  opin- 
i<Hi  that  findings  of  fact  as  to  amount  of  damagea  in  actions  for  personal  injuries 
may  be  reviewed  on  appeal;  Burdiet  ▼.  Missouri  P.  R.  Co.  123  Mo.  252,  26  L.  R 
A.  401,  45  Am.  St.  Sep.  528,  27  S.  W.  453  (dissenting  opinion),  majority  holding 
appellate  court  should  designate  excels  of  damages  and  aJBrm  jndgnwnt  ior  le- 


Cac  of  atre«t  br  abwtter. 

Cited  in  Linderman  v.  Hershberger,  47  Fia.  Super.  Ct.  311,  holding  that  oc- 
cupants of  places  of  business  on  street  whem  using  udewalk  for  receiving  and 
sending  merchawlise,  must  exercise  rights  with  due  regard  to  Mfetgr  at  pedes- 
trians; Bceh  T.  Souttt  Bethlehem,  10  North  Co.  Rep.  233,  to  the  point  that  as  to 
what  etmstitutee  reasonable  ear«  in  use  of  stnet  if  evidenee  ia  disputed  and 
sufficient,  must  be  submitted  to  jury. 

Cited  in  note  (125  Am.  St.  Rep.  349)  on  grant  by  city  of  right  to  use  streets 
and  sidewalks  for  private  purpose. 


14  L.  R.  A.  745,  BROWN  v.  BIOKE,  21  Or.  260,  28  Am.  St  Rep.  762,  28  Fa&  11. 


Cited  in  Jdinson  t.  Van  Wyck,  4  App.  D.  C.  319,  41  L.  R.  A.  626,  faoddiag  at- 
torney's egreemoit  to  prosecute  ejectment  suit  for  half  of  recovery,  ehampertous; 
Casserleigh  v.  Wood,  66  C.  C.  A.  218,  119  Fed.  314.  denying  specifle  performance 
of  contract  to  furnish  evidence  establishing  interest  in  mine  and  to  pay  coats  ia 
consideration  of  specified  part  of  recovery;  Casserleigh  v.  Wood,  14  Colo.  App. 
271,  50  Pae.  1024,  holding  to  the  contrary;  Young  t.  Thomson,  14  Colo.  A^.  315. 
59  Pac  1030,  denying  validity  of  contract  to  suppress  evidence  material  to  oode- 
fendant's  defense;  Jakn  v.  Champagne  Lumber  Co.  157  Fed.  418,  holding  in 
absence  of  agreement  to  share  in  recovery,  it  is  not  violative  of  law  or  public 
policy  to  aid  a  poor  anitor  in  maintaining  a  meritorious  cause  of  mctioD;  Roller 
V.  Murray,  107  Va.  546,  69  S.  E.  421,  holding  void  a  contract  between  »  litigant 
and  attorney  whereby  the  attorney  carries  on  the  litigation  at  his  owb  opense 
for  a  share  of  amount  to  be  recovered. 

Cited  in  note  (6  Eng.  Rul.  Cas.  390)  on  invalidity  f>f  ehampertous  agreemcr- 
or  one  for  compounding  a  felony. 

Distinguished  in  Holland  v.  Sbeehan,  108  Mian.  367,  23  L.RJL(N.S.)  812,  ISS 
X.  W.  1,  17  A.  A  E.  Ann.  Cas.  687,  holding  ehampertous  a  oontraet  between  a. 


mainder. 


ChMsperti 


Illegal  BSrecMcnts. 
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laynuw  and  a  Varjer  vheret^  the  fonner  agrees  to  drum  up  buBiness  for  a 
■hare  in  the  returns  from  the  litigation. 

14  L.  R.  A.  749,  CLARK  v.  WILMINGTON  &  W.  R.  C».  109  N.  C.  430, 14  S.  E.  43, 
Dnt7  tOTvarda  one  guilty  of  contribatory  nevlls^Bce. 

Cit«d  in  Emry  v.  Roanoke  Nav.  &  Water  Power  Co.  Ill  N.  0.  102,  17  I<.  R.  A. 
708,  16  S.  E.  18,  denying  landlord's  liability  to  tenant  for  accidental  destruction 
of  tenant's  buildings  which  latter  refused  to  renunre. 

Cited  in  note  (69  LJEt.A.  517.  536,  538,  549,  650,  6S2,  553,  5S4,  555,  656)  on 
care  due  to  sick,  infirm,  or  helpless  persons,  with  whom  no  contract  relation  is 
sustained. 

—  Of  rMllroad  companr- 

Approved  in  Little  v.  Carolina  C.  R.  Co.  118  K.  C.  1075,  24  S.  E.  614,  denying 
liability  for  injury  to  one  on  trestle  where  engineer  believed  he  had  reached  sais 
place  on  cap  sill  before  allowing  train  to  proceed}  Strickland  v.  Atlantic  Coaat 
Line  R.  Co.  150  N.  C.  8,  63  S.  £.  161.  holding  where  whistle  was  sounded  befcm 
train  went  upon  bridge  engineer  was  not  bound  to  stop  train  as  he  had  right  to 
suppose  one  walking  on  tracks  would  not  go  upon  bridge  before  an  approaching 
train. 

Cited  in  Norwood  v.  Raleigh  &  G.  R.  Co.  Ill  N.  (J.  240,  16  S.  £.  4,  holding 
neglect  of  trespasser  to  avoid  train,  when  possible,  bars  recover ;  Little  v.  Caro- 
line C.  R.  Co.  119  N.  C.  776,  26  S.  E.  106,  upholding  dismissal  of  action  for  dam- 
ages to  one  injured  by  crossing  trestle  knowing  train  due:  Smith  v.  Norfolk  A 
S.  R.  Co.  114  N.  C,  7S4,  26  L.  R.  A.  298,  19  S.  R.  863.  holding  failure  of  engineer 
to  use  ordinary  care  to  discover  drunken  person,  not  gross  negligence  barring  de- 
fense of  contributory  negligence;  Pickett  v.  Wilmington  &  W.  R.  Co.  117  N.  C 
631,  30  L.  R.  A.  258,  63  Am.  St.  Rep.  611,  23  S.  E.  264,  holding  failure  of  engineer 
to  keep  vigilant  outlook  makes  company  liable  for  death  of  one  lying  on  track; 
Doyd  V.  Albemarle  A  R.  R.  Co.  118  N.  C.  1012,  54  Am.  St.  Rep.  764,  24  S.  E.  805, 
sustaining  liability  for  running  over  person  on  trestle,  resulting  from  neglect  to 
provide  headlight;  Raker  t.  Wilmington  A:  W.  R.  Co.  118  N.  C.  1020,  24  S.  E.  416, 
and  Lea  v.  Durham  ft  N.  R.  Co.  129  N.  a  463,  40  S.  E.  212,  denying  liability  when 
eompany  and  decedent  were  both  negligent;  Pnrcell  t.  Chicago  ft  N.  W.  R.  Co.  109 
Iowa,  63],  77  Am.  St  Rep.  667,  80  N.  W.  682,  holding  failure  to  stop  train  when 
possible,  saving  collision  with  trespasser  on  bridge,  render's  company  liable; 
Chesapeake  ft  O.  R.  Co.  v.  Hawkins,  109  C.  C.  A.  258,  187  Fed.  573,  holding  that 
person  who  made  honest  effort  to  escape  in  reasonably  prudent  way,  performed 
legal  duty  imposed  upon  him;  Duncan  v.  St.  Louis  ft  S.  F.  R.  Co.  162  Ala.  125, 
44  So.  418,  holding  railroad  company  was  not  bound  to  keep  a  lookout  for  tres- 
passers, and  were  not  negligent  in  failing  to  discover  one  on  the  track;  Sm'pee 
V.  Gamp  Mfg.  Co.  162  N.  C.  46,  07  S.  E.  27,  holding  an  engineer  knowing  that 
injuries  to  woritroen  on  trade  la  not  improbable  unless  warning  is  given  should 
under  the  circumstances  resolve  doubts  in  favor  of  the  safer  course. 

Cited  in  footnotes  to  Becker  v.  Louisville  ft  N.  R.  Co.  53  L.  R.  A.  268,  which 
reqnires  stopping  to  enable  trespasser  discovered  on  railroad  bridge  to  escape; 
Neal  T.  Carolina  C.  R.  Co.  40  L.  R.  A.  684,  which  denies  liability  for  death  of 
person  on  track  by  train  running  at  excessive  speed  without  ringing  bell;  Cleve* 
land,  C.  C.  ft  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  99,  which  denies  duty  towards  tres- 
passers on  track  before  discovery;  Raines  v.  CliesHpeake  ft  O.  R  Co.  24  L.  R.  A. 
226,  which  holds  railroad  employees  have  right  to  presume,  on  giving  signals,  that 
person  on  track  will  step  aside. 

Cited  in  notes  (26  L.  R.  A.  289)  on  duty  to  maintain  locdcout  on  railroad  train; 
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of  irrigation  district  not  authorized  to  incur  debts  for  construction  of  canal  witii- 
ont  "construction  fund;"  Herring  v.  Modes  to  Irrig.  District,  95  Fed.  717;  People 
ex  rcl  Brady  v.  Brown's  Valley  Irrig.  District,  119  Fed.  538,  affirming  legislature's 
power  to  create  irrigation  district  for  irrigation  of  arid  lands;  Herring  v.  Modes 
to  Irrig.  District,  96  Fed.  716,  holding  that  exclusion  of  lands  from  irrigation  dis- 
trict after  organization  does  not  affect  validity  of  bonds;  Tulare  Irrig.  Dist.  v. 
Shepard,  185  U.  8.  13,  4S  L.  ed.  779,  22  Sup.  Ct  Rep.  631,  denying  to  irrigation 
district,  defense  of  nonexistence  of  corporation  in  action  to  collect  municipal 
bonds;  People  e»  rel.  Sels  v.  Reclamation  Dist.  No.  551,  117  Cal.  123,  48  Pae. 
1016,  holding  reclamation  district  not  municipal  corporation  rendering  void,  prop- 
erty qualification  of  voters;  Be]knap  Sav.  Bank  v.  Lamar  Land  &  Canal  Co.  28 
Colo.  339,  64  Pac.  212,  holding  irrigation  canal  company,  not  rjuasi-public  corpora- 
tion making  receiver's  certificates  Hen  co-ordinate  with  mortgage;  Prescott  Irrig. 
Co.  V.  Flathers,  20  Wash.  459,  55  Pac  636,  upholding  right  to  create  corporation 
for  irrigation  of  crc^  in  sagp-brush  soil;  Fallbrook  Irrig.  Dist,  t.  Bradley,  164 
U.  S.  159,  41  L.  ed.  389,  17  Sup.  Ct.  Rep.  56;  Tulare  Irrig.  Dist.  v.  Sbepard,  186 
U.  S.  13,  46  L.  ed.  779,  22  Sup.  Ct.  Rep.  531,— holding  irrigation  districts  pnblio 
municipal  corporations;  People  v.  Selma  Irrig.  Dist.  98  Cal.  208,  32  Pac.  1047; 
Boehmer  v.  Big  Rock  Irrig.  Dist.  117  Cal.  28,  48  Pac.  908,— holding  an  irrigation 
district  organized  under  a  general  law  of  the  state  a  public  corporation;  Au- 
gusta T.  Augusta  Water  Dist.  101  Me.  162,  63  Atl.  663,  holding  a  water  district 
to  be  regarded  as  a  public  municipal  corporation ;  Herrii^  v.  Modesto  Irrig.  Dist. 
95  Fed.  717,  holding  a  district  organized  under  legislative  act  providing  for  the 
organization  and  government  of  irrigation  districts,  is  at  least  a  de  facto  munici- 
pal corporation;  Whipple  v.  Tuxworth,  81  Ark.  402,  99  S.  W.  86,  holding  im- 
provement districts  of  the  state  endowed  by  law  with  perpetual  succession  until 
their  object  is  accomplished  are  corporations;  Hertle  v.  Ball,  9  Idaho,  199,  72 
Pac.  963,  holding  directors  of  an  irrigation  district  are  public  officers  within 
meaning  of  statutes  governing  elections;  Healey  v.  Anglo-California  Bank,  5 
Cal.  App.  282,  90  Pac.  54,  on  an  irrigation  district  as  a  public  munieipal  corpo- 
ration and  its  officers  public  ofBcers. 
Irrigation  or  dralnase  mm  pnbllo  atlHtT* 

Cited  in  Rico  v.  Snider,  134  Fed.  967,  holding  reclamation  of  swamp  lands  is 
a  public  work,  control  over  which  his  vested  in  the  legislature  of  the  state;  Albu- 
querque Land  St,  Irrig.  Co.  v.  Gutierrez,  10  N.  M.  237,  61  Pac  367,  holding  in 
arid  regions  the  construction  of  reservoirs,  canals,  and  ditches  for  the  use  of 
the  public  in  irrigating  lands  is  certainly  as  much  for  a  public  purpose  as  rail* 
roads  or  public  roads;  Lindsay  Irrig.  Co.  v.  Mebrtens,  07  Cal  679,  32  Pac 
802,  holding  a  legislative  declaration  that  the  right  of  eminent  domain  may  be 
exercised  in  supplying  water  by  canals  to  a  farming  neighborhood  is  expressive 
of  a  public  use;  Prescott  Irrig.  Co.  v.  Flathers,  20  Wash.  459,  55  Pac.  635,  hold- 
ing value  of  land  is  enhanced  by  the  use  of  water,  and  the  public  interests  bene- 
fited; Laguna  Drainage  Dist.  v.  Charles  Martin  Co.  144  Cal.  211,  77  Pac.  933, 
holding  it  sufficient  to  constitute  a  public  use,  that  all  within  the  district  will 
be  in  common  benefited  by  it. 

Cited  in  note  (102  Am.  St.  Rep.  628,  832)  on  uses  for  which  power  of  eminent 
domain  cannot  be  exercised. 

Disapproved  in  Bradley  v.  Fallbrook  Irrig.  Dist.  68  Fed.  956,  holding  the  tak- 
ing of  private  property  by  an  irrigation  district  is  not  such  a  public  use  as  legal* 
ly  justifies  exercise  of  the  right  of  eminent  domain. 
OvsanlMitiom  of  IrrlBatloa  district. 

Cited  in  Rothehild  Bros.  v.  Rollinger,  32  Wash.  310,  73  Pae.  367,  holding  stat- 
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uto  requiring  petition  of  "ttty  or  majority  of  freeholden"  eomplied  with  I7  pe- 
tition Bigned  by  forty-two;  Anderson  v.  Grand  Valley  Irrig.  Dist.  35  Colo.  533, 
86  Pae.  313,  upholding  law  providing  for  organization  and  government  of  irriga- 
tion dlBtricta;  State  ex  rel.  Harris  v.  Hanson,  80  Neb.  731,  115  N.  W.  294.  hold- 
ing the  formation  of  a  reclamation  district,  the  boundaries  of  which  are  ftxed  by 
the  coun^  commissioners,  upon  a  roajori^  vote  of  property  owners  of  the  die* 
triet,  does  not  contravene  any  constitutional  proTision. 
Vmlldltr  •t  ■pcclal  lawa. 

Cited  In  Eaeondido  High  School  District  Escondido  Seminary,  130  Cal.  134,  62 
Pac.  401,  holding  valid  act  providing  sales  of  land  for  nonpayment  of  irrigation 
assessment  not  invalidated  by  misnomer;  Van  Harlingen  t.  Doyle,  134  CaL  57,  54 
L.  R.  A.  773,  66  Pac.  44,  declaring  void,  law  prohibiting  public  printing  contraets 
with  papers  established  less  than  one  year ;  Skinner  v.  Gamett  Gold  Min.  Go.  96 
Fed.  743,  holding  valid,  act  requiring  corporations  to  pay  employees  rotmthly; 
Woodward  v.  Fruitvale  Sanitary  DisU-iet,  99  Cal.  S02,  34  Pa&  239,  holding  act  aa- 
thoriziog  organization  of  sanitary  districts  not  void  for  interference  with  nra- 
nicipal  rights;  People  ex  rel.  Post  v.  San  Joaquin  Valley  Agri.  Abso.  151  Cal. 
802,  91  Pac.  740,  holding  it  within  power  of  state  to  organize  and  carry  on  die- 
trict  agricultural  associations;  Nevada  Nat.  Bank  v.  Kern  Coun^,  5  Cal.  App. 
650,  91  Pac.  122,  holding  statute  providing  for  assessment  and  levy  sufGcient 
to  provide  for  interest  on  bonds  of  an  irrigation  district  is  not  obntnioua  to 
the  eODstitution  as  to  imposition  of  taxes;  Cullen  v.  Clendora  Water  Co.  113  CaL 
610,  39  Pae.  769j  upholding  legislation  providing  for  judicial  examination  and 
confirmation  of  bonds  of  irrigation  districts,  in  advance  of  any  eontroveny  as  to 
rights  under  them;  Jenison  v.  Redfield,  149  Cal.  503,  87  Pac.  62,  holding  it  for 
the  public  welfare  that  protection  be  afforded  certain  lands  by  irrigation  dis- 
trict legialation;  Little  Walla  Walla  Irrig.  Diet.  v.  Preston,  46  Or.  6,  78  Pac. 
982,  upholding  legislation  determining  the  extent  of  water  rights  and  regulating 
and  controlling  the  use  of  water;  Billings  Sugar  Co.  v.  Fish.  40  Mont.  270,  26 
L.R.A.(K.S.)  972,  106  Pac.  565,  holding  legislation  providing  for  improvement 
and  reclamation  of  agricultural  lands  is  not  invalid  by  reason  of  ita  affecting 
only  a  portion  of  the  state. 

Cited  in  footnote  to  Sutton  v.  State,  33  L.  B.  A.  589,  whidi  holds  classification 
of  counties  according  to  previous  census  without  respect  to  actual  population  void. 

Cited  in  note  (114  Am.  St.  Rep.  321)  on  constitutionality  of  local  option  laws. 

Distinguished  in  State  ex  rel.  Patterson  v.  Donplasa  County,  47  Neb.  450,  66  N. 
W.  434,  holding  unconstitutional  a  statute  providing  for  appointment  of  trustees 
who  shall  be  a  "body  corporate  and  politic"  for  purpose  of  construction  and  opera- 
tion of  a  canal  for  mipplylng  power  and  light. 
Kotlee  of  proeeedinira  to  take  €ir  bordc*  propertr* 

Cited  in  Stumpf  v.  San  Luis  Obispo  County,  131  Cal.  368,  82  Am.  St.  Rep.  350, 
63  Pac.  663,  holding  declaration  of  supervisors  as  to  organization  of  sanitary 
districts  nullity,  record  containing  no  recital  of  notice. 

Cited  in  footnotes  to  Branson  v.  Gee,  24  L.  R.  A.  355.  which  holds  act  author- 
ising taking  of  gravel  from  private  lands  without  notice  for  highway  repairs  valid ; 
Brown  v.  Mnrlcham,  30  L.  R.  A.  84,  which  holds  valid,  statute  anthori^ng  logger's 
lien  without  notice  to  owner,  but  giving  subsequent  f>pportunity  to  intervene 
Conclnalven^M  of  decision  mm  to  petition. 

Cited  in  Wilcox  v.  Engebretsen,  160  Cal.  293,  116  Pac.  750,  holding  that  in 
absence  of  statute  provisions,  issuance  of  bonds  for  street  Imprisonments  shall  be 
conclusive  evidence  of  fact  that  sufficient  petition  has  been  filed;  Alfalfa  Irrig. 
Dist      roilins.  46  Xeb.  418.  64  K.  W.  1086,  holding  a  proceeding  to  eetablisb 
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nlidllgr  wt  bonds  voted  hj  u  irrigation  district,  ii  on  action  In  rem,  and  a  decree 
entered  to  a  bar  to  a  eutioequent  action  to  enjoin  iuue  of  bonde  on  account  of 
irr^larity  in  organization  of  district;  Borctiard  v.  Ventura  County,  144  Cal. 
14,  77  Pac.  708,  holding  where  jurisdiction  of  an  inferior  tribunal  turns  upon  a 
disputed  question  of  fact  and  evidence  of  that  tribunal  is  not  made  part  of 
returns,  reviewing  court  may  require  inferior  tribunal  to  certify  evidence  upon 
which  it  acted;  Murray  v.  Nixon,  10  Idaho,  617,  79  Pac.  643,  holding  fact  that 
certain  plats  and  maps  sbowing  description  of  property  are  not  incorporated 
as  part  of  findings  or  jn^ment  is  not  ground  for  reversal,  where  maps  are 
brought  up  as  part  of  record  by  stipulation  of  counsel. 

Cited  in  notes  (22  L.R.A.(N.S.)  49,  61,  53,  81,  86)  on  judicial  power  over 
eminent  domain;  (23  Am.  St.  Rep.  112)  on  collateral  attack  upon  judgment;  (88 
Am.  St.  Rep.  032,  034;  102  Am.  St.  Rep.  821)  on  existence  of  public  use  as  ques- 
tion for  courts. 

Distinguished  in  People  €W  ret.  Skelton  t.  Los  Angeles,  133  Cal.  343,  06  Pae. 
749,  holding  conclusive,  in  absence  of  fraud,  adjudication  by  dty  council  that  pe* 
tition  for  annexation  was  signed  by  requisite  number  of  electors. 
Benellt  mm  basis  for  eat. 

Cited  in  McDonald  v.  Conniff,  99  Cal.  391,  34  Pac  71,  holding  valid,  act  for 
improvement  of  part  of  street  and  assessing  cost  upon  abutters  according  to  front- 
age; Rolph  V.  Fargo,  7  N.  D.  658,  42  L.  R.  A.'653,  76  N.  W.  242,  bolding  legisla- 
ture may  assess  paving  tax  upon  abutting  property  in  proportion  to  frontage; 
Arnold  V.  Knoxville,  116  Tena.  219,  3  L.  R  A.(N£.)  846,  90  8.  W.  469,  6  A.  ft 
£.  Ann.  Caa.  881,  upholding  a  local  assessment  tax  authoriied  by  statute  tor  im- 
provement of  districts  within  a  city;  Duncan  v.  Ramisb,  142  Cal.  691,  76  Pac 
661,  holding  validity  of  an  assessment  for  l>enefits  cannot  lie  attached  collaterally 
by  showing  land  of  a  particular  individual  was  not  ijenefited  to  extent  of  costs 
apportioned;  Roby  v.  Shunganunga  Drainage  Dist.  77  Kan.  757,  95  Pac  399, 
holding  tbe  benefits  of  a  highway,  levee  or  a  drain  may  be  so  peculiar  that  justioe 
would  require  cost  to  be  levied  upon  a  part  of  a  township,  county  or  otber  rob- 
divisions  of  the  state;  Tr^ea  v.  Owens,  04  Cal.  319,  29  Pac.  643,  holding  assess- 
ment may  be  levied  upon  all  real  property  within  the  dlsfarict  without  deducting 
from  value  of  property,  amount  of  any  mortgages  existing  thereon. 

Cited  in  footnotes  to  Reinken  v.  Fuehring,  15  L.  R.  A.  624,  which  holds  street- 
sweeping  assessments  sustainable  only  on  ground  of  special  benefit  to  property; 
Denver  v.  Knowles,  17  L.  R.  A.  135,  which  up)iolds  local  assessments  on  basis  of 
frontage;  Oregon  &  C.  R.  Co.  v.  Portland,  22  L.  R.  A.  713,  which  denies  right  to 
enforce  local  assessment  on  property  not  benefited;  Asberry  v.  Roanoke,  42  L.  R. 
A.  6S6,  which  denies  right  to  impose  on  abutters  liability  for  cost  of  street  im- 
provements in  front  of  their  property;  Webster  v.  Fargo,  56  L.  R.  A.  166,  which 
sustains  statute  charging  entire  cost  of  paving  on  abutters  according  to  frontage; 
Ramsey  County  v.  Robert  P.  Lewis  Co.  63  L.  It.  A.  421,  which  sustains  annual 
frontage  tax  on  land  in  front  of  which  water  pipes  laid;  Reelfoot  Lake  Levee 
District  v.  Dawson,  34  L.  R.  A.  725,  which  holds  tax  on  land  alone  in  levee  district 
void;  Cincinnati,  L.  4  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566,  which  denies  right 
to  assess  entire  cost  of  land  taken  for  highway  on  remaining  land  of  same  owner; 
Crane  v.  West  Chicago  Park,  26  L.  R.  A.  31 1,  which  holds  maintenance  and  repair 
of  boulevards  by  annual  assessments  not  local  improvement ;  Schenectady  ▼.  Union 
College,  26  L.  R.  A.  614,  which  holds  bed  of  street  not  a  lot  lying  on  street  for 
paving-assessment  purposes;  Hawos  v.  Chicago,  30  L.  R.  A.  225,  which  holds  un- 
just, ordinance  compelling  substitution  of  Cf^ment  for  new  piank  sidewalk  in  front 
of  vacant  lot;  Rogers  v.  St.  Paul,  47  L.  R.  A.  637,  which  denies  right  to  recover 
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back  moosj  paid  oa  asMSsment  for  imcomplet«d  ttreet  improrement ;  Snitfc 
Woreester,  59  L.  R.  A.  12$,  which  holds  coodusive,  decision  of  leyislatore  tkat 
landowners  within  agscggment  district  benefited  by  sewer;  Sear*  w.  Board  ol  Stmt 
Comra.  L.BLA.  144,  which  holds  that  cost  and  benefit  of  entire  improvewieBt 
should  be  considered  in  assessing  property  on  two  streets  for  coat  of  bntUi^  a 
union  passenger  station  and  the  extension  of  such  streets;  Iowa  Pipe  k  Tile  Co. 
T.  Callanan,  67  L.R.A.  408,  which  holds  Toid,  aasessnient  for  sewer  on  abottin^r 
property  only  eight  feet  deep  at  same  front  foot  rate  as  full  sized  lots. 

Cited  in  notes  (18  L.  R.  A.  544)  on  protection  of  private  rights  from  into-- 
ference  by  public;  (24  L.  R.  A.  412)  on  right  to  impose  on  abutting  owners  duly 
or  expense  of  sweeping,  sprinkling,  or  cleaning  streets  or  sidewalks;  (28  L.  B.  A. 
499)  on  charging  expense  of  grading  for  sidewalk  on  abutting  owner;  (34  R. 
A.  200)  on  municipal  taxation  of  rural  lands  within  limits  of  corporatloB. 

AllenatlOB  of  tide  land*. 

Cited  in  Oakland  T.  Oakland  Water  Front  Co.  118  Cal.  213,  SO  Pae.  277  (dis- 
senting opinion ) ,  majority  holding  state  has  power  to  alienate  tide  lands,  svbject 
to  navigation  rights. 
Powers  of  leslalatiiN. 

Cited  in  Hilborn  ¥.  Kye,  IS  Cal.  App.  SOS,  114  Pae.  801,  holding  that  power  of 
legislature  is  unlimited  except  as  circumscribed  by  eoastitiltion;  Re  Sanitari 
Board,  158  Cal.  457,  111  Fsc.  368,  holding  that  in  absence  of  constitutional  rc^ 
striction  legislature  has  absolute  power  over  organization,  dissolution,  extent  aad 
powers  of  municipal  and  other  public  corporations;  Potter  v.  Santa  Barbara 
County,  160  Cal.  356,  110  Pac.  1101,  holding  that  formation  of  road  district  is 
function  pertaining  purely  to  legislative  branch  of  government;  Mode  v.  Beaaley, 
143  iBd.  320,  42  N.  £.  727,  holding  the  legislature  oonld  have  authoriaed  board  to 
relocate  county  seat  without  any  petition  whatever  antboriaiog  ascertainaMwt  of 
the  popular  will;  Jackson  County  v.  State,  147  Ind.  490,  46  N.  E.  908,  holdii«  the 
kgislatore  has  the  right  and  power  to  provide  for  the  levy  of  a  tax  upon  a  tmra- 
ship  in  which  the  county  seat  was  to  be  relocated;  Robinson  v.  Linscott,  12  CaL. 
App.  433,  107  Pac  703,  on  power  of  the  legislature  in  matters  of  taxation. 
E^Blalatlve  dlaereUaa. 

Cited  in  People  v.  Ontario,  148  Cat  631,  84  Pae.  209.  holding  in  absenee  of 
eoastitutional  {HwidOB  intimaUng  power  to  fix  boundaries  earn  be  conferred  only 
on  l^slative  bodies,  question  is  one  purely  of  p<rfiey,  upon  which  determtnatioB 
by  the  l^Blatars  is  condostve;  Re  Spencer,  149  Cal.  400,  117  Am.  St.  Rep.  137. 
86  Pac.  896,  9  A.  A  E.  Ann.  Cas.  1105,  holding  when  presumption  as  to  validity 
of  a  legislative  act  depends  upon  existence  or  nonexistence  of  some  fact,  the 
determination  thereof  is  primarily  for  the  legislature;  Sisson  v.  Boena  Vista 
County,  128  Iowa,  453,  70  L.R.A.  445,  104  N.  W.  454;  Paxton  ft  H.  Irrigation 
Canal  ft  Land  Co.  v.  Farmers  ft  H.  Irrig.  ft  Land  Co.  4S  Neb.  896,  £9  T.,R  A.  857. 
60  Am.  St.  R^.  585,  64  N.  W.  343, — holding  if  by  any  reasonable  constmetioB 
a  designed  use  may  be  held  to  be  pnblie  in  a  constitutional  sense,  the  will  of  the 
legislature  should  prevail  over  any  mere  doubt  of  the  oourt;  State  ex  rel.  MeCue 
V.  Northern  P.  R  Co.  (N.D.>  25  L.R.A,.(N.8.)  1006,  120  N.  W.  869;  ShasU 
Power  Co.  v.  Walker,  149  Fed.  570, — holding  in  such  case  the  courts  will  not  dis- 
turb the  judgment  of  the  l^islature;  Ex  parte  Dietrich,  149  Cal.  107,  5  I>.R>A. 
(K.S.)  874, 84  Pae.  770  (dissentii^  opinion),  on  legislative  jndgmait as eonelnrive 
on  courts. 

CowtrwetlOK  ttf  ntatwlca. 

Cited  in  Be  Finley,  1  CaL  App.  200,  81  Pae.  1041,  heading  power  of  oonstmetiott 
sbonld  be  exerciaed  with  extreme  caution  when  the  Talidity  of  a  statute  ■ 
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queBtlofied;  Walker  t.  Shuta  Power  Co.  19  L.R.A.(N^.)  731,  87  C.  a  A.  660, 160 
Fed.  959,  holding  where  it  it  uncertain  and  donbtful  whether  the  use  to  which 
property  is  proposed  to  be  devoted  is  of  a  public  or  private  character,  the  legia* 
lative  determination  of  question  is  of  pereuasive  force;  People  ex  rel.  Mattiwm 
V.  Kye,  9  Cal.  App.  160,  98  Pae.  241,  holding  the  presumption  which  attends  every 
act  of  the  legislature  is  that  it  is  within  its  power  and  it  rests  up<m  the  one 
drawing  it  in  question  to  show  wherein  it  is  obnoxious. 
COBBtrHcttoB  of  Btatntory  powers* 

Cited  in  Lincoln  &  D.  County  Irrig:  Dist.  v.  McNeal,  60  Xeb.  ei«,  83  X.  W. 
847,  holding  resort  must  be  had  to  statutes  providing  for  irrigation  district  to 
determine  power  of  board  of  directors  to  Incur  liability  for  work  done  on  canal ; 
Ahern  v.  Board  ol  Directors,  39  Colo.  418,  89  Pac.  963,  holding  where  a  corpora- 
tion itself  comes  into  court  for  examination  of  regularity  of  its  organization  court 
should  require  proof  of  every  act  which  the  statute  has  jsode  requisite;  Pa 
Central  Irrig.  Dist.  117  Cal.  389,  49  Pac.  354,  holding  where  confirmation  act  ex- 
pressly provides  for  a  review  of  determination  of  board  of  supervisors,  claim  tiiat 
decision  of  board  is  final,  falls. 
Statatorr  debt  limit. 

Cited  in  Robertson  v.  Alameda  Free  Public  Library,  136  Cat.  405,  69  Pac.  88, 
holding  a  free  library  of  a  city  does  not  fall  within  constitutional  provision,  As 
to  power  of  creating  indebtedness  as  it  is  not  a  city,  county  or  town,  or  district, 
or  other  body  therein  described. 
D«e  »r€»eeH  of  law. 

Cited  in  Boss  v.  Wright  County,  12S  Iowa.  441.  1  L.R.A.(  (K.S.)  439,  104  N. 
W.  506,  holding  "due  process  of  law"  does  not  neeeisarily  imply  judicial  procedure 
in  a  court  of  record  or  right  of  trial  by  jury. 

U  L.  R.  A.  773,  RAY  v.  WILSON,.  2B  Fla.  342,  10  So.  613. 
Use  of  ofllelal  aeal  on  bond*. 

ated  in  Stockton  t.  Powell,  29  Fla.  78,  U     R.  A.  55,  10  So.  688,  holding  seal 
of  circuit  court  may  be  used  on  eonnty  bonds. 
Msndrnmae. 

Cited  in  State  e»  rel.  Atty.  Gen.  t.  Johnson,  30  Fla.  497,  18  L.  R.  A.  419,  11  Bo. 
845,  holding  mandamus  will  lie  to  compel  suspended  tax  collector  to  surrender  offi- 
cial property;  Cameron  v.  Parker,  2  Okla.  316,  38  Pac.  14,  holding  mandamus 
remedy  to  compel  superintendent  of  public  instruction  to  vacate  office;  State  em 
reJ.  Concord  v.  Young,  31  Fla.  803, 10  L.  R.  A.  639,  34  Am.  St.  Rep.  41,  12  So.  673. 
holding  that  ri^t  to  appeal  from  judge's  decision  that  he  is  di^iqualified,  does  not 
bar  mandamus  to  compel  him  to  hear  case,  if  qitaliflotl ;  State  ex  rel.  Lamar  v. 
Jacksonville  Terminal  Co.  41  Fla.  405,  27  So.  225,  holding  statutory  action  for 
penalty  for  neglect  to  obey  commissioner's  order  not  bar  to  mandamus;  State  ex 
rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.  53  Fta.  668,  13  L.R.A.(K.S.)  326,  40  So. 
213,  12  A.  &  E.  Ann.  Cas.  359,  holding  the  writ  may  be  issued  to  specifically  en- 
force performance  of  a  duty  imposed  by  law  upon  m  railroad  corporation  where 
no  other  adequate  remedy  is  provided  by  law. 
To  eonyel  para>eMt. 

CSted  in  Walker  v.  Barnard,  8  Tex.  Civ.  App.  17,  27  8.  W.  726;  Thomas  T. 
Mason,  39  W.  Va.  531,  26  L.  R.  A.  732,  footnote  p.  727,  20  S.  E.  SSOj  Wyker  v. 
Francis,  120  Ala.  B2I,  24  So.  895, —  holding  owner  of  warrant  drawn  on  municipal 
treasurer  may  compel  payment  by  mandamus;  State  ««  rel.  Exchange  Bank  v. 
Allison,  155  Ho.  335,  56  3.  W.  467  (dissenting  opinion),  majority  holding  de- 
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nial  in  retuni  to  alternaUTe  writ  ol  mandamus  to  oompel  treasurer  to  paj  war- 
nnts  must  be  specific;  State  v.  Badnelley,  31  S.  I.  383.  79  Atl.  834.  holding  that 
mandamuB  lies  to  compel  town  treasurer  to  pay  undisputed  elaim.  where  there 
remains  only  ministerial  duty  to  pay  it. 

Cited  in  footnote  to  State  ex  Tel.  Badger  v.  New  Orleans,  37  L.  R.  A.  Mt,  which 
denies  right  to  enforce  by  niRndamus  ditaputed  claims  against  city. 

Annotation  in  14  L.  R.  A.  773,  referred  to  particularly  in  Chatters  t.  Coalioma 
County.  73  Miss.  364,  19  So.  107,  holding  mandamus  to  compel  supervisors  to 
altow  aeoount  properly  refused  as  to  poruon  not  presented  in  form  required  by 
law. 

Distinguished  in  Appel  t.  State,  V  Wyo.  197,  61  Pac.  lOlS,  holding  prima  Cade 
right  to  mandamus  shown  by  allegations  that  board  allowed  claim  and  ordered  it 
paid. 

Rctuva  t*  mn  altcrMtlve  writ. 

Cited  in  State  ex  ret.  Eittel  t.  Jennings.  47  Fla.  316,  35  So.  989.  holding  the 
return  to  an  alternative  writ  should  set  up  positive  denial  of  facta  stated  or 
should  so  state  facts  in  confession  and  avoidaoos  as  will  advise  court  of  all  par- 
ticulars necessary  to  pass  \ipon  return. 
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litaklUty  for  daaaevona  yrcMlse*  or  aaenelea. 

Cited  in  Ryan  v.  Towar,  128  Mich.  472.  55  L.R.A.  313,  92  Am.  St  Rep.  481.  87 
N.  W.  644.  holding  owner  ol  an  unused  pump  house  is  not  liable  for  injuries  to  a 
girl  of  thirteen  caused  by  her  efforts  to  extricate  a  younger  child  from  the  water- 

wheel  though  children  habitually  crossed  the  premises  with  consent  of  owner: 
Riedel  v.  West  Jersey  &  S.  R.  Co.  170  Fed.  817,  holding  railroad  companies  not 
liable  for  injuries  to  a  child  falling  upon  its  unboxed  third  rati  where  child  was 
attracted  by  flowers  growing  upon  right  of  way  and  not  to  the  character  of  the 
track  itself. 

Cited  in  footnotes  to  Koelsch  v.  Philaddpbla  C&  18  L.  R.  A.  769.  which  requires 
system  of  inspection  by  gas  companies  insuring  reasonable  promptness  in  detecting 
leaks;  Bi^  Consolidated  Barb- Wire  Ca  44  L.  B.  A.  656,  whidi  holds  owner 
liable  for  maintaining  dangerous  machinery  on  private  grounds  unprotected  from 

visits  of  treapasaing  children;  Kopplekom  v.  C-olorado  Cement  Pipe  Co.  54  L.  R. 
A.  284,  which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child 
by  toppling  over  of  large  cement  pipe  uaed  by  children  as  playUiing. 

Cited  in  note  (26  If.  R.  A.  G87)  on  liability  for  dangerous  condition  of  privat* 
grounds  lying  open  beside  highway  or  frequented  path. 
—  Of  carrier. 

Cited  in  footnotes  to  Knottnerus  v.  North  Park  Street  R.  Co.  17  L.  R.  A.  720. 

which  holds  roller  coaster  not  dangeroua  agency  so  as  to  make  owner  of  pleasure 
resort  liane  for  uegligence  of  its  owner;  Gay  v.  Essex  Electric  Street  R.  Co.  211.. 
R.  A.  448,  which  holds  leavinjif  street  car  in  street  not  invitation  to  children  to  play 
on  same;  Barney  v.  Hannibal  ti  St.  J.  R.  Co.  26  L.  R.  A.  847.  which  denies  duty  of 
raih'oad  company  to  fence  switch  yards  for  protection  of  children;  Missouri,  K.  A 
T.  R.  Co.  V.  Edwards.  32  U  R.  A.  835,  which  denies  liability  of  railroad  company 
for  Injuries  to  child  playing  on  bridge  ties  in  fenced  railroad  yard;  Savannah.  F.  4 
W.  R.  Co.  V.  Waller,  34  L.  R.  A.  450,  which  denies  liability  of  railroad  company 
for  injury  to  seven-year  old  boy  running  under  freight  car  to  get  ball  on  re^ueat 
of  employee;  Ceorgr  v:  T,o«  An^rolcs  R.  Co.  46  L.  R.  A.  829,  which  dcnict  com- 
pany's liability  to  boys  hurt  while  playing  with  trolley  ear  left  in  stnrt  after 
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loosening  bnfce;  Delaware*  L.  &  ft.  Go.  v.  Beleh,  41  li.  B.  A.  831,  which  de- 
nieB  liability  for  injury  to  child  playing  on  turntable  on  owner*!  private  property; 
Walsh  V.  Fitchburg  R.  Co.  27  L.  R.  A.  724,  which  holds  active  vigilance  not  re- 
quired to  keep  children  from  playing  with  turntable;  Edgington  v.  Burlington, 
C.  fi.  ft  N.  R.  Co.  57  L.  R.  A.  Sdl,  which  holds  railroad  company  liable  for  in- 
juriee  to  young  ehildrea  by  nnfaatened  tumtatde  in  nnfenced  lot  ne^  puUio  way; 
Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbub),  69  L.  R.  A.  920,  which  holds  railroad  eonk' 
pany  liable  for  injury  to  child  on  turntable  not  guarded  or  properly  fastened. 

Cited  in  notes  (22  306)  on  Uabilify  of  railroad  for  accidents  caused  by 

wrongfBl  acts  of  stranger;  (4  LJLA.<NJ9.)  81)  on  liability  of  railroad  for  injury 
to  children  playing  on  tnmtable;  (17  LJLA.(NJ3.)  Ml)  M  dn^  of  owner  id 
picmises  to  protect  licensee  against  hidden  dangers, 
CoKtrlbntorr  ■•kIIscbcc. 

Cited  in  footnote  to  Springer  v.  Byram.  23  L.  R.  A.  244,  which,  holds  nawsbof 
riding  in  passenger  levator  in  violation  ti  known  ntlc^  a  trespasser. 

14  L.  R.  A.  78S,  FBNMSVLVANIA  00.  v.  LOMBABBO,  49  Ohio  St  1.  29  N.  S. 
673. 

OkaMvwrtMe  eaatmeta. 

Cited  in  Beeee  v.  Kyle,  49  Ohio  St.  488,  16  L.  R.  A.  728,  31  N.  B.  747,  holding 
valid,  agreement  to  collect  assigned  judgment  for  half  obtained,  paying  all  ex- 
penses if  successful;  Brown  v.  Ginn,  66  Ohio  St  325,  64  N.  B.  123»  holding  as- 
signment of  accounts  for  collection,  assignee  having  contingent  fee  and  paying 
costs,  champertouB ;  Galusha  v.  Wendt,  114  Iowa,  615,  ^7  N.  W.  612,  holding  chara* 
pertous  contract  between  coimty  and  attorney  no  defense  to  action  for  back  taxes; 
Wehmhoff  v.  Rutherford.  98  Ky.  97,  3Z  S.  W.  288,  denying  invalidity  of  agree- 
ment between  attorn^  uid  client  defense  to  action  for  money  lost  in  gaming; 
Froaky  v.  Clark,  32  Nev.  44«,  35  UB.A.(K,S.)  517,  109  Fke.  798,  holding  that 
action  to  recover  possession  of  contract  interest  in  mining  daim  is  maintainable 
although  owner  of  interest  made  champertous  assignment  of  portion  of  such 
interest  to  one  who  joined  in  action;  Beaton  Mountain  Blectrio  Light,  Heat  &• 
Power  Co:  v.  Idaho  Springs  Invest  Ca  40  Colo.  131,  38  LJt.A.(K.S.)  1078,  111 
Pao.  834,  holding  that  champertous  contract  cannot  be  interposed  as  defense  to 
action,  but  only  set  up  between  parties  on  enforcement  of  contract;  Cumberland 
Teleph.  &  Tefeg.  Co.  v.  Maxberry,  134  Ky.  647,  121  S.  W.  447,  holding  champerty 
can  only  be  set  up  by  a  party  thereto  when  the  champertous  agreement  is  sought 
to  be  enforced;  Davy  v.  Fidelity  &  C.  Ins.  Co.  78  Ohio  St  270,  17  L.RjV.(N.S.) 
443,  125  Am.  St.  Rep.  694,  8S  N.  E.  504,  on  attitude  of  the  court  toward 
champertous  contracts ;  Emslie  v.  Ford  Plate  Glass  Co.  1  Ohio  C.  C.  N.  S.  006,  26 
Ohio  C.  C.  651,  holding  that  agreement  to  pay  attorney  share  of  recovery  as 
ccrapensation  for  his  services  and  that  no  settlemeni  shall  be  made  without  hia 
consent  is  champertous. 

Cited  in  footnote  to  Croco  v.  Oregon  Short-Line  Ry.  44  L.R.A.  285,  which 
authorizes  agreement  that  attorney's  compensation  shall  depend  on'  successes  and 
be  payable  out  of  proceeds  of  litigation. 

Cited  in  notes  (83  Am.  St.  Rep.  168,  173)  on  champertous  contracts  between  at- 
torn^ and  clients;  (85  L.R.A.(M'.S.)  613)  on  right  of  third  persons  to  take 
advutage  of  ehaiapeity. 
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li  L.  R.  A.  787.  HAYNES  t.  NOWLIN,  120  Ind.  581,  28  Am.  St  Bcp.  £13,  SB  N. 

£.  389. 

Rlckt  o(  actios  (or  alleBBtlas  hubaad's  •Cectlou  ~  AsalMt  •tker 

vromu. 

Cited  in  Adams  t.  Hud,  3  Ind.  App.  236,  SO  Am.  St  Rep.  266,  29  N.  E.  792. 
hohting  loss  of  consortium  basis  of  action  for  alienation  of  alfeclions;  Deitzman  v. 
Mullin,  108  Ky.  614,  50  L.  R.  A.  810,  footnote  p.  808,  94  Am.  St.  Rep.  390,  57  S. 
W.  247;  Beach  v.  Brown,  20  Wash.  269,  43  L.  R.  A.  H6,  72  Am.  St.  Rep.  98,  55 
Pae.  46;  Wolf  t.  fVank,  92  Md.  140,  52  L.  R.  A.  104,  footnote  p.  102,  48  All.  132. 
— ^upholding  vifc's  right  of  action  against  another  woman  for  alienating  hoaband'a 
affections;  Sinu  t.  Sims,  79  N.  J.  L.  580,  29  LJt^(N'£.)  845,  78  AU.  1063. 
holding  that  wile  may  maintain  action  for  aliraatitm  of  huabaBd*!  affection  in 
her  own  name  under  sUtute;  Hamilton  t.  McNeill,  150  Iowa,  487, 129  N.  W.  480. 
to  the  point  that  guilty  party  to  divorce  cannot  maintain  action  for  alienatiMi  of 
affections;  N'olin  v.  Pearson,  191  Mass.  290,  4  L.R.A.(y.S.)  649,  114  Am.  St.  Rep, 
605,  77  N.  £.  800,  6  A.  £  E.  Ann.  Caa.  658,  holding  such  statutes  enable  the  wife 
to  maintain  a  cause  of  action  for  a  criminal  conversation  with  the  husband ;  Quick 
V.  Church,  23  Ont.  Rep.  273,  holding  an  action  for  alienation  of  husband  af- 
fecticwa  lies  agaiaat  a  woman  who  pToeures  abandonment  of  wife  that  hnaband 
may  live  in  adultery  with  her. 

Cited  in  footnotea  to  Clow  t.  Chapman,  26  L.  R.  A.  412,  which  vphoUa  irifite 
right  of  actitm  against  otMet  woman  for  aliouiting  hasband't  affacticiis;  Howgh- 
ton  T.  Rice,  47  L.  R.  A.  310^  whidi  denies  right  of  action  against  other  woman  for 
alienating  husband's  affections  unaccompanied  by  adultery. 

Cited  in  note  {46  Am.  St.  Rep.  474)  on  wife's  action  for  alienation  of  husband'* 
affections. 

Distinguished  in  Kroessin  t.  Keller,  60  Minn.  375,  27  L.  R.  A.  686,  51  Am.  Su 
Rep.  533.  62  N.  W.  438,  daq^ng  wife's  right  to  iff^M**"  action  against  another 
«toman  in  natere  of  eriminal  eoBTersatiw. 

Disapproved  in  Leilia  t.  Lambert  M  Ont.  App.  Rep.  887,  holding  action  will  wot 
lie  in  favor  of  wife  against  another  woman  for  aliaution  of  hnshaad*to  affaetians 
and  criminal  oiwveraatioa  with  him. 
•B—  AsmlBst  relative. 

.  Followed  in  Wolf  v.  WoU,  130  Ind.  699,  SO  N.  £.  306.  without  dlaenniM. 

Cited  in  Holmes  v.  Holmes,  133  Ind.  3*7,  S9  N.  B.  9S8,  ^*-*-«-*-g  nniod 
woman's  ri^t  to  maintain  action  in  own  aaaw  fbr  alinatian  of  huhand^ 
affections;  Williams  v.  Williams,  20  Colo.  65,  37  Fan.  814,  mstaining  nmnmj 
for  alienatitm  of  husband'a  affections  father's  throat  to  disinherit;  Hailaharh 
V.  Railsback,  12  Ind.  App.  662,  40  K.  E.  276;  Gemerd  v.  Gemerd,  185  Pa.  236, 
40  L.  R.  A.  650,  42  W.  N.  C.  51,  64  Am.  St.  Rep.  646,  39  Atl.  884;  Warra  v. 
Warrm.  89  Hich.  128,  14  L.  R.  A.  547,  50  N.  W.  842;  Price  v.  Price.  91  Iowa, 
«98,  29  L.  R.  A.  152,  51  Am.  St  Rep.  360,  60  N.  W.  202;  Lo<^wood  v.  Loekwood. 
07  Minn.  484.  70  N.  W.  784,—  susUining  wife's  right  of  aeUm  against  father 
and  mother  lor  aUtnatiwi  of  husband's  affeetioB;  Bead  v.  Seed,  6  Ind.  App. 
317,  51  Am.  St  Sep.  310.  33  K.  E.  838,  hoMing  wife  nwt  alkge  maUot  hi  Mtfan 
against  mother  for  alienation  of  husband'a  affections;  Workman  v.  Workman.  44 
lad.  App.  3S6.  85  N.  E.  997;  Smith  v.  Gillapp,  123  lU.  App.  123, — boldiag  an 
action  for  alienatton  of  hnsband'a  affections  ia  maintainable  by  the  wife;  Onigg 
V.  Gregg.  37  Ind.  App.  215.  76  N.  E.  674,  holdiag  sneh  action  is  ~  '  liiinilih  al- 
though the  wife  becomes  diToroed  from  the  bnsband;  Hodge  Wotder,  M  M.  J. 
L.  492. 55  Atl.  49,  holding  at  common  law  a  married  woman  had  no  right  al  aatrnm 
far  the  alienation  of  her  husband's  affections;  King  v.  HsMO^  11  M.  D.  97,  M 
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K.  W.  1085,  holding  statute!  giving  Iier  the  same  rights  and  liabilities  as  before 
marriage  removes  the  disability  which  caused  a  denial  of  the  remedy  at  common 
law;  Keen  v.  Keen.  49  Or.  SOS,  10  L.R.A.(N.S.)  fi06,  90  Pae.  147.  14  A.  &  E. 
Ann.  Caa.  48,  holding  1^  reason  of  statuto  remoring  faom  wife  such  civil  dis- 
aUlitiea  as  do  no*  affeet  the  hualMjid,  a  wife  may  Biaintaifa  an  action  for  aliena- 
tion of  her  husband's  affections  in  her  own  name. 

Cited  in  footnotes  to  Hodgkinson  v.  Hodgkinson,  27  L.  R.  A.  120,  which  holds 
one  bringing  about  husband's  desertion  liable  to  suit  by  wife;  Tucker  v.  Tucker, 
32  L.  R.  A.  623,  which  holds  parent  not  liable  for  advising  son  to  separate  from 
wife)  Becser  v.  Betser,  ^  JU  R.  A.  6S0,  which  suatains  wife's  right  of  action 
against  brother-in-law  fcnr  alienating  hnsbaiid'a  affection. 
HmvIoA  womm'a  rlstatB  ud  llaknitlcs  ob'  ooatrMt. 

Cited  in  Worth  v.  Fatten,  6  Ind.  App.  276,  31  N.  E.  1130,  sustaining  agree- 
ment by  husband  to  convey  land  in  fee  to  wife  in  consideration  of  joining  him 
in  deed;  Dickey  v.  Kalfsbeck,  20  Ind.  App.  293,  50  N.  E.  590,  holding  married 
wiHDan  liable  upcm  covenants  of  warranty  in  conveyances  of  separate  estate; 
Lack^  V.  Boruff,  152  Ind.  377,  53  N.  E.  412,  holding  note  and  mortgage  exe- 
cnted  husband  and  wife  before  act  of  1881,  subsequently  renewed,  to  secure 
loan  to  wife  for  husband's  benefit,  voidable  aa  to  wife. 

14  L.  R.  A.  791,  MULLIOAN  v.  NEW  YORK  A  R.  B.  R.  CO.  129  N.  Y.  SOe,  42 

N.  Y.  S.  R.  83,  20  Am.  St.  Rep.  539,  29  N.  E.  962. 
Master's  llabllltr  for  acts  of  serTant. 

Cited  in  Smith  v.  New  York  C.  &  H.  R.  R.  Co.  78  Hun,  528,  29  N.  Y.  Supp. 
540,  denying  company's  liability  for  injury  to  bystander  caused  by  unployec's 
explosion  of  torpedoes  for  amusement;  Finley  v.  Hudson  Electric  R.  Co*  84  Hun. 
374,  19  N.  T.  Supp.  621,  holding  assent  of  company  not  implied  by  rootorman's 
invitation  to  boy  to  ride  in  return  for  opt-Tiini,'  swit(.h;  Willis  v.  Metropolitan 
Street  R.  Co.  76  App.  DIv.  345,  78  N.  Y.  Supp.  47S,  liol^iinK  streti  car  company 
liable  for  conductor's  striking  one  who  boardiMl  car  aftor  being  told  it  was  full; 
Gardner  v.  Interborough  Rapid  Transit  Co.  4y  Misc.  425,  90  N.  Y.  Supp.  373, 
holding  a  passenger  cannot  recover  for  injuries,  received  through  his  voluntary 
and  unexcusable  interference  in  a  quarrel  betwjewsprf^r  on  trf^  Wd  strangera; 
Schmidt  T.  New  Orleans  R.  Co.  116  La.  {iK^jL^fN^O;  ^9P>'^8o>  714,  on 

HbUII^  of  master  for  nmlicions  acts  of  his  servant. 

Cited  In  footnotes  to  Stephenson  v.  Southern  ^.  Co.  16  L.  R.  A.  476,  whidi 
holds  railroad  company  not  liable  for  engineer's  moving  engine  to  frightoi 
street  car  passengers  at  crossing;  Farber  v.  Missouri  P.  R.  Co.  20  I*  R.  A.  350, 
which  holds  driving  of  trespasser  from  freight  train  by  brakeman  not  to  be 
within  scope  of  employment. 

dted  in  notes  (27  L.B.A.  163.  195)  on  master's  civil  responsibility  for  wrong- 
ful or  nt^ligent  act  of  his  servant  or  agent  towards  one  who  has  no  claim  on 
master  by  reason  of  contract  incipient  or  perfected;  (4  L.R.A.(N.S.)  500)  on 
liability  for  malicious  act  of  servant  when  master  owes  special  duty  to  party  in- 
jUTBdi  (40  L.R.A.(N.S.)  1036,  1050)  on  liability  of  carrier  for  wilful  torts  of 
servants  to  passengers;  {26  Am.  St.  Rep.  134)  on  liability  of  principal  acting  by 
agent  for  malicious  prosecution  of  criminal  charge;  (32  Am.  6t.  Rep.  96,  101)  on 
carrier's  duty  to  protect  passengers  from  assault;  (88  Am.  St.  Rep.  703)  on 
lUibili^  of  prinoipal  for  unauthorized  acts  of  agent;  (54  Am.  St.  Rep.  79;  17 
Eng.  Rul.  Cas.  277,  278,  280)  on  master's  liability  for  acts  of  servant. 

Distinguished  in  Tinker  v.  New  York,  O,  &.  W.  R.  Co.  71  Hun,  434,  24  N.  Y. 
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aenger  b/  BBrvaat;  (4  L.R^(N.S.)  284)  on  liability  for  arrest  or  falae  imprison- 
meut      servant  employed  u  detective*  policeman  or  watchman. 

DiatingBiehed  in  Falnwri  v.  Manhattan  B.  Co.  133  N.  Y.  264,  16  L.  R.  A.  137, 
footnote  p.  136,  28  Am.  St.  Rep.  632,  30  K.  E.  1001,  heading  carrier  liable  for 
agent* ■  eharging  purchaser  of  ticket  with  passing  counterfeit  monc^  and  detain- 
ing her  till  arrival  of  officer. 

14  L.  R.  A.  798,  GILLINGHAM  v.  OHIO  RIVER  R.  CO.  35  W.  Va.  688,  29  Am. 

St.  Rep.  827.  14  S.  E.  243. 
Llabllltr  for  aet  of 

Cited  in  Hall  v.  Norfolk  ft  W.  R.  Co.  44  W.  Va.  37,  41  L.  R.  A.  672,  67  Am. 
St.  Rep.  767,  S8  S.  E.  764,  denying  carrier's  responsibility  for  unauthorized  act 
«f  agent  in  oreroharging  for  ticket;  Smith  v.  Norfolk  ft  W.  R.  Co.  48  W>,  Va. 
70,  35  S.  E.  S34,  sustaining  -  recovery  for  wilful  assault  upon  passenger  by  con- 
ductor; McDonald  v.  Cole,  46  W.  Va.  188,  32  6.  E.  1032,  holding  that 
false  statement  of  agent  that  he  acts  for  partnership,  when  in  fact  he  acts  for 
corporation,  does  not  bind  corporation  or  its  oiembera  as  partners;  Teel  v.  Coal 
ft  Coke  R.  Co.  66  W.  Va.  316,  66  8.  E.  470,  holding  that  carrier  is  liable  for 
wilful  injury  to  passenger  by  servant,  under  provocation,  unless  justified  under 
law  of  self-defense ;  Layne  v.  Chesapeake  ft  O.  R.  Co.  66  W.  Va.  618,  67  S.  £. 
1103,  hcddi^  that  carrier  of  passenger  ia  under  absolute  contractual  dujcy  to 
protect  ithem  from  unlawful  injury  at  bands  of  servants;  Taillon  v.  Mean,  29 
Mont.  174,  74  Pae.  413,  1  A.  ft  E.  Ann.  Caa.  613,  holding  as  between  carrier  and 
passengers  the  carrier  is  liable  for  negligent  acta  of  his  servants  though  out- 
side scope  of  lemptoyment. 

Cited  in  footnote  to  Farber  v.  Missouri  P.  R.  Co.  20  L.  R.  A.  360,  which  holds 
driving  of  tr^passer  from  freight  train  by  brakeman  not  to  he  within  scope  of 
employment. 

Cited  in  notes  <4  L.RJk.(N.B.)  504)  on  liability  for  malicious  act  of  serv- 
ant when  master  owes  special  duty  to  party  injured;  (40  L.RjL(NJ3.)  1046, 
1061,  1053,  1072,  1073)  on  liability  of  carrier  for  wilful  torts  of  servants  to 
passengers;  (32  Am.  St.  Rep.  90,  96}  on  carrier's  duty  to  protect  passengers 
from  assault;  (88  Am.  St.  Rep.  797)  on  liability  of  principal  for  unauthorized 
acts  of  agent;  (17  Eng.  Rul.  Gas.  280)  on  master's  liability  for  acts  of  servant. 
^Por  MMlav  mmmt. 

Cited  in  Claiborne  v.  Chesapeake  ft  O.  R.  Co.  46  W.  Va.  366,  33  S.  E.  262, 
htriding  probable  causa  In  passenger's  intention  to  use  knife  relieves  company 
from  punitive  damages  for  conductor's  causing  arrest;  Atchfstm,  T.  ft  S.  F. 
R.  Co.  V.  Henry,  55  Kan.  723,  29  L.  R.  A.  467,  footnote  p.  465,  41  Pac.  952, 
holding  carrier  liable  for  arrest  of  passenger  without  warrant  at  in- 
stance of  conductor;  Missouri,  K.  ft  T.  R.  Co.  v.  Warner,  19  Tex.  Cir.  App.  470. 
49  S.  W.  254,  affirming  liability  for  arrest  without  warrant  of  one  attempting 
to  sell  railroad  tidcet;  T>-Bon  v.  Joseph  H.  Bauland  Co.  68  App.  Div.  315,  74 
N.  Y.  Supp.  59,  denying  damages,  when  evidence  insufficient  to  show  recovery 
for  false  imprisonment  or  malicious  prosecution  for  arrest  of  customer  by  spe- 
cial officer;  Mayfleld  v.  St.  Louis.  I.  M.  ft  S.  R.  Co.  97  Arit.  28,  82  L.R.A.(N.S.) 
528,  133  S.  W.  168,  holding  railroad  not  liable  to  one  arrested  by  police  officer 
while  passenger  on  its  train  because  conductor  pointed  him  out  to  officer  with 
apparent  authority;  Rand  v.  Butte  Electric  R.  Co.  40  Mont.  415,  107  Pac.  87, 
holding  if  wrong  was  done  by  the  officer  during  course  of  his  duty  as  employee, 
the  employer  is  liable  even  if  act  ia  done  in  excess  of  authority. 

Cited  in  footnotes  to  Staples  v.  Schmid,  10  L.  R.  A.  824,  which  holds  salesman 


14  L.B^  708} 


L.  S.  A.  CA6E6  AS  AUTHORITIES. 


1S74 


within  scope  of  emploj-ment  in  causing  arrest  and  search  of  penoD  for  atalea 
property;  Central  R.  Co.  v.  Brewer,  27  L.  R.  A.  93,  which  denies  implied  author- 
ity tji  street  railway  superintendent  to  cause  arrest  for  gMng  oouatwfeit  immcy ; 
Eichengreen  t.  Louisville  &,  N.  R.  Co.  31  L.  R.  A.  702,  which  holds  carrier  liable 
for  false  imprisonment  procured  by  railroad  detective;  Little  Rock  Traction  ft 
Electric  Co.  v.  Walker,  40  L.  R,  A.  473,  which  denies  carrier's  liability  for  ar- 
rest for  nonpayment  of  fare  of  street  car  passenger  by  policeman  called  by  con- 
ductor, who  was  only  authorized  to  put  delinquent  passengers  off  car ;  Palmer  v. 
Maine  C.  R.  Co.  44  L.  R.  A.  673,  which  holds  passenger's  unreasonable  refusal  to 
tell  whether  name  on  mileage  ticket  is  own  no  justification  for  procuring  his  ar- 
rest; Brunswick  &  W.  R.  Co.  v.  Ponder,  60  L.  R.  A.  714,  which  denies  carrier's 
liability  for  failure  to  prevent  illegal  arrest  by  officer  or  for  stopiHog  tnin  to 
permit  removal;  Markley  v.  Snow,  64  L.  R.  A.  685,  denying  liability  of  master 
for  arrest,  long  after  alleged  burning,  by  employees  charged  witk  care  of  pro- 
erty;  Daniel  v.  Atlantic  C.  L.  R.  Co.  67  L.R.A.  4S5,  which  holds  railroad  com- 
pany not  liable  for  arrest  by  cashier  with  power  to  collect  money,  give  receipts, 
sell  tickets,  care  for  money  received  and  forward  it  to  treasurer,  of  innoeent 
person  whom  he  suspects  of  having  stolen  money  whieh  has  come  into  his  pos- 
session; Texas  Midland  Railroad  v.  Dean,  70  L.R.A.  943,  which  holds  railroad 
company  liable  for  act  of  baggage  master  in  assisting  in  wnmgfnl  arrest  at  in- 
stance of  city  anfhorities  of  passenger  awaiting  at  station  for  train. 

Cited  in  notes  (14  L.R.A.  7ft5)  on  nuster'a  liability  for  false  arrest,  imprison- 
ment, or  malieions  prosecution  t^'  servant;  {7  LJLA.(NjS.)  167)  on  liability  of 
carrier  for  arrest  of  passenger  by  servant. 

Distinguished  in  Owens  v.  Wilmington  &  W.  R.  Co.  126  N.  C.  141.  78  Am.  St. 
Rep.  642,  35  8.  £.  259,  denying  company's  liability  for  act  of  emduetor  indi- 
cating passenger  mentioned  in  telegram  to  ahvritt. 

RelmtloB  betweew  rmllroad  «■<  p^lee  oSecr  pr*teetlBK  Its  pwpwtr- 

Cited  in  McKain  v.  Baltimore  &  O.  S.  Co.  65  W.  Va.  238,  28  L.R.A.(N3.)  S9r>. 
131  Am.  St.  Rep.  964,  64  S.  E.  18,  17  A.  ft  E.  Ann.  Cas.  634,  holding  the  relation 
of  master  and  servant  may  exist  between  a  special  police  officer  and  a  railroad, 
where  such  oflTicer  is  engaged  in  special  services  in  protecting  railroad  property. 
PreanmptloB  from  belns  In  pKMrnscr  eoach. 

Cited  in  Anderson  v.  Missouri  P.  R.  Co.  106  Mo.  450,  113  Am.  St.  Rep.  748.  03 
S.  W.  304,  holding  the  presumption  is  indulged  that  one  in  the  coach  for  car- 
riage of  passengers  at  time  of  collision  was  lawfully  in  such  coach. 

Cited  in  note  (61  Am.  St.  Rep.  78)  on  presumption  that  person  on  train  is 
passenger. 

'*Jumt"  or  "probable"  casae. 

Cited  in  Davis  v.  Chesapeake  ft  O.  R.  Co.  61  W.  Va.  240,  0  L.RJL(K£.)  095, 
66  S.  E.  400,  holding  an  instruction  that  uses  the  worda,  "just  cause"  instead 
of  the  words,  "probable  cause"  is  misleading  and  erroneous. 
X.lmbillt7  of  corpora tlo a  (or  tort. 

Cited  in  West  Virginia  Xransp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  615,  36 
L.  R.  A.  807,  88  Am.  at.  Rep.  895,  40  S.  £.  601,  btrfding  corporation  liable  for 
torts  committed  in  pursuance  of  conspiracy  to  ruin  business  of  another;  Stand* 
ard  Oil  Co.  v.  SUte,  117  Tenn.  666,  10  LJt.A.(N.S.)  1028,  100  S.  W.  706,  hold- 
ing a  corporation  liable  for  tortuous  act  of  !U  agents  and  officers. 
OeflRltlon  of  falae  I  mpr  I  Hon  Meat. 

Cited  in  Whitman  v.  Atchison.  T.  A  S.  F.  R.  Co.  85  Kan.  158,  34  L.R.A.(N'3.) 
1033,  116  Pac.  '134,  to  the  point  that  false  imprisonment  is  unlawful  physical 
restraint  by  one  |>cr&on  of  another's  liberty. 
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Cited  in  note  (28  Am.  Bt.  Rap.  871)  on  exempUiy  or  piinitiT«  dances. 

14  L.  R.  A.  S04,  FT.  WATXB  BLRGTRIG  LIGHT  00.  t.  MIIXXR,  181  Ind. 

499.  30  N.  E.  23. 
Forfettore  of  MbMcrlptlOM  (or  lapvovetMCiit. 

Cited  in  MeClanafaon  t.  Payne,  86  Mo.  App.  294,  holding  establishment,  with- 
ont  maintenance,  of  railroad  at  ^preed  pirfnt  Insuffieimt  to  enforce  pajment  of 
flubsnription. 

DiBtinguithed  in  Hudson  v.  Archer,  9  S.  D.  246,  68  N.  W.  541,  denying  re- 
covery of  bonus  paid  for  erection  and  operation  of  mill,  after  breach  of  contract 
to  run  same  for  live  years;  Coos  Bay  R.  Co.  v.  Nosier,  30  Or.  657,  48  Pac.  361» 
holding  mere  failure  to  complete  railroad  within  specified  time,  not  total  fail- 
ure of  eonsideration  entitling  snbseriber  to  repayment. 
lV«tare  of  m  nbMsiptlon  to  •  lolMt  eaterpvlae. 

Cited  in  McCleary  v.  Chipman,  32  Ind.  App.  499.  68  V.  E.  320,  on  nature  ol 
contract  of  a  subscriber  to  a  joint  enterprise. 

14  L.  R.  A.  809,  PEOPLE  r.  IfUBRAT,  89  Mich.  276.  28  Am.  St.  Rep.  204, 

60  N.  W.  996. 
Rivht  to  public  trial  br  inrr. 

Cited  in  People  t.  Yeager,  113  Mich.  229,  71  N.  W.  491,  declaring  void,  stat- 
ute authorizing  exclusion  of  spectators  from  court  room  during  Bpecifled  crim- 
inal eases:  People  v.  Warren,  122  Mich.  509,  80  Am.  St  Rep.'  B8jt,  81  K.  W.  360, 
holding  direction  of  verdict  of  conviction  reversible  error;  People  v.  Hartman, 
105  Cal.  245,  42  Am.  St.  Rep.  108,  37  Pac.  153,  reversing  conviction  for  violation 
of  accused's  right  to  public  trial;  People  v.  Hall,  23  Misc.  484.  49  N.  Y.  Supp. 
158,  granting  certificate  of  reasonable  doubt  for  exclusion  of  public  from  court 
room  during  trial  for  extortion;  State  v.  Dreany,  66  Kan.  2!)G,  69  Pac.  182, 
upholding  right  of  one  on  trial  for  conspiracy,  to  have  private  stenographer 
pi-Ment  to  assist  counsel;  State  v.  Osborne,  54  Or.  203,  103  Pae.  62,  20  Ann.  Cas. 
627,  holding  that  in  prosecution  witii  Intent  to  commit  rape  court  may  exclude 
from  court  room  all  persons  except  defendant,  attorneys  and  court  officers;  Tilton 
v.  State,  5  Ga.  App.  64,  62  S.  E.  651,  holding  an  order  clearing  the  court  of  all 
persons  not  connected  with  the  case,  over  defendant's  objection,  is  objectionable 
though  indecent  matters  are  bring  considered  and  also  citing  annotation  on  this 
point. 

Cited  in  notes  (9  L.R.A.(NJB.)  279)  on  right  to  exclude  pnbHe  during  criminal 
trial;  (86  Am.  St.  Rep.  188)  on  right  to  public  trial. 

Distinguished  in  Jackson  v.  Com.  100  Ky.  254,  66  Am.  St.  Rep.  330,  38  S.  W. 
422,  holding  accused's  rights  not  prejudiced  by  use  of  ticket  system  for  admit- 
tance to  court  room;  State  v.  Callahan,  100  Minn.  68,  110  N.  W.  342,  holding 
where  court  room  is  crowded  with  obtrusive  spectators  much  to  the  embarrass- 
ment of  the  prosecuting  witness  court  may  temporarily  clear  the  room  to  aid 
in  eliciting  the  required  testimony. 
PlM  of  farmer  Jropardr. 

Cited  in  footnote  to  Com.  v.  Murphy,  48  L.  R.  A.  39S,  which  holds  sentence 
imposed  after  reversal  of  former  sentence  on  prisoner's  application  not  douUa 

jeopardy. 

DlaerctloBarr  power  la  laanlns  writ  of  certiorari. 
Cited  in  People  v.  James,  156  Hieh.  649,  119  N.  W.  1073,  holding  where  another 
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iaquiiy  into  the  subject  trf  the  act;  Flatt      Bowand,  54  Fla.  844,  4S  So.  32, 
holding  merely  technical  omissioDS  will  not  vitiate. 
MeccMttr  of  •bjeetloa  for  review  on  a»ye&l. 

Cited  in  SuUivan  v.  Richardson,  33  l>'ia.  112,  14  So.  892,  holding  failure  to 
object  to  absence  of  proper  execution  of  deed  prevents  consideration  on  appeal; 
Uoodlesa  t,  Jetnigan,  46  Fla.  218,  35  So.  660,  iM^ding  reviewing  covrt  cannot 
conaider  objecticns  to  sdmiaaibility  o<  evidenoe,  not  made  in  th«  court  below. 

ValMitr  ot  atatatea  aJlMtlns  o4Uktr»ota> 

Cited  in  Burget  v.  Merritt,  16S  Ind.  149,  67  N.  £.  714,  holding  contract  not 
impaired  by  statute  enacted  subseqiunt  to  grant,  by  binding  children  of  former 
marriage,  conveying  subject  to  childless  seoond  wife's  interest;  Evane-Snider- 
Bnel  Co.  v.  Mel>'adden,  68  L.  R.  A.  911,  44  C.  0.  A.  612,  106  Fed.  312  (disaentiog 
opinion),  majori^  bidding  judgment  by  default  against  debtor  in  attaohment 
suit  establishes  no  lien  superiiH-  to  mortgageet  prermtuig  subsequent  statuta 
validating  mortgages,  defeating  attadimeot. 

Cited  in  note  (22  L.  K.  .A.  383)  on  cmstitutimu^y  of  statute  legalising  in- 
valid contract. 

Cited  In  note  (118  Am.  St  R^.  869,  870)  on  judtei^  nottee  of  foreign  laws. 

14  L.  R.  A.  886,  WILLIAMS  v.  BENET,  86  S.  a  160,  14  S.  E.  288,  811. 
Wmat  ooutitatM  «  «B«nuM. 

Cited  in  Aultman  v.  Uts^,  86  8.  G.  097,  14  8.  S.  851,  holding  two  assodate 
justices  may  deternuBe  case  wHhont  chief  justice;  Schuylkill  Haven  Nomina- 
tions, 20  Pa.  Co.  Ct,  420,  holding  two  members  of  bonnigh  committee  no  an- 
tJiority  to  change  meeting  place. 

Cited  in  footnotes  to  Butts  v.  Armor,  26  L.  R.  A.  213,  whieh  requires  consul- 
tation of  all  judges  of  court  of  oomm<m  pleas  upon  ottering  judgment  or  order 
after  adjournment;  Cowan  v.  Mureh,  34  Ia  R.  A.  688,  which  snstalna  right 
two  of  tbroe  members  of  court  to  decide  cases;  Hamnm  t.  Brash  Eleetrlc  Light 
Co.  88  L.  R.  A.  616,  which  holds  unanimous  decision  requiring  leave  to  appeal 
therefrom  made  when  all  judges  sitting  agree. 

14  L.  R.  A.  828.  HAWVER  v.  WHALBN,  40  Ohio  St.  89,  29  K.  B.  1048. 
LlaMUty  tor  ■eslla:«Bc«  —  Of  Independent  eontm«tw> 

Cited  in  Fisher  t.  Try  on,  16  Ohio  O.  C  668,  holding  owner  liable  for  injuries 
BUStained  l(y  one  falling  into  exeavatlcn  made  1^  plumber  in  repairit^  water 
pipes;  Covington  ft  C.  Bridge  Co.  r.  I^trick,  6  Ohio  N.  P.  378,  affirming  owner's 
liability  fi>r  injury  resulting  fVom  contractor^  carelessness  in  razing  walls; 
^ight  V.  Big  Rapids  Door  &  Blind  Mfg.  Co.  124  Hieh.  OS,  SO  L.  R.  A.  496, 
footnote  p.  495,  82  N.  W.  829,  denying  liability  of  owner  of  premises  for  n^li- 
gent  pilng  of  lumber  taken  from  car  by  miiependent  contractor;  Thomas  v.  Har- 
rington, 72  N.  H.  48,  65  L;  R.  A.  "oO.  Atl.  285,  holding  owner  not  relieved 
from  liability  for  injury  to  traveler  by  inrii'pendcnt  cnntTactor's  failure  to  guard 
trench;  LafTery  v.  United  SUtes  Gypsum  Co.  83  Kan.  364,  —  L.R.A.(N.B.)  — , 
111  Pac.  498.  Ann.  Cas.  1912  A,  690,  holding  that  owner  is  liable  to  third  person 
for  injuries  caused  by  woric  done  by  independent  contractor  where  <M)ntract  re- 
quires performance  of  work  intrinsically  dangerous;  McHarge  v.  Newrnmer,  117 
Tenn.  611,  9  L.R.A.(N.S.)  298,  100  S.  W.  700,  holding  owner  of  i..iilding  In 
populona  part  of  city  liable  for  injuries  caused  by  falling  of  an  awning  while 
repairs  were  being  made  by  an  independent  contractor;  HoUis  v.  Kansas  City  M. 
Retail  Merchanto'  Asso.  205  Mo.  SI9,  14  L.K.A.(N.S.)  284,  103  S.  W.  82,  holding 
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A  merchants  association  of  a  city  is  not  relieved  from  liability  from  fact  that  aa 
exhibition  is  provided  and  conducted  by  an  amusement  company,  in  absence  of 
due  precautions  to  avert  injuries;  Hunter  v.  Southern  R.  Co.  152  N.  C.  888,  29 
LJt.A.(N^.)  851.  136  Am.  St.  Bep.  854,  68  S.  E.  237,  holding  railroad  liable  for 
negligent  blasting  by  construction  contractor;  Coney  Island  Co.  t.  Mitsch,  3 
Ohio  N.  P.  N.  8.  83. 16  Ohio  S.  &  C.  P.  Dec.  657.  holdbig  owner  M  summer  resort 
liable  for  injury  to  boy  thrown  from  pony  tiirongh  ne^igence  of  eontractors 
operating  pony  track;  Covington  k  C.  Bridge  Co.  r.  Patridc,  S  Olm  TS.  P.  S75, 
7  Ohio  S.  ft  C.  P.  Bee.  401,  holding  owner  liable  for  negligence  of  contractor  in 
tearing  down  wall  left  in  dangeroaa  condition  fire;  Strong  v.  Pickering  Hard- 
ware Co.  0  Ohio  C.  C.  2S2,  6  Ohio  C.  D.  213,  on  liability  of  owner  for  injury  to 
pedestrian  falling  over  fence  along  outer  edge  of  sidewalk  erected  by  contraetm 
for  repair  of  bnilding;  Gable  v.  Toledo,  10  Ohio  C.  G.  S23,  9  Ohio  C.  D.  «8,  hold- 
ing city  liable  for  injury  from  folHog  into  exeavotioB  in  street  left  ungnarded  hj 
independent  contractor;  Lytic  t.  Coootct  Bldg.  Co.  IS  Ohio  8.  &  C.  P.  Dec  S60, 
holding  owner  w>t  liable  for  negligence  of  bniMer  in  dropping  brick  on  bead  of 
pedestrian  on  sidewalk;  Viekers  v.  Kanawha  A  W.  Valley  R.  Co.  64  W.  Va.  481. 
SO  L.R.A.(K.S.)  798,  131  Am.  St.  Rep.  929,  63  S.  E.  367.  holding  that  railroad 
ia  liable  to  laborer  injared  on  work  train  by  neg^JgOMe  of  independent  contractor 
as  to  guy-ropes  of  derrick  over  tracks. 

Cited  in  footnotes  to  Colgrore  t.  ^ith,  27  L.  R.  A.  590,  which  Iw4ds  peraoais 
having  franchises  to  lay  water  pipes  in  streets  liaUe  for  independent  •tntncfeoc'a 
asgtigeoee  in  doing  ao;  Kcgns  v.  Bedccr,  95  L.  B-  A.  667.  which  holds  cnpioTcr 
not  li^ie  for  indqtendent  eontractor'a  ne^iggiee  ia  raising  par^  wall:  Doomer 
v.  Wilbur.  53  L.  R.  A.  172.  which  deniea  owbh'b  liaUUfy  for  injury  by  faU 
bricks  through  n^Hgence  of  independent  contractor  repairing  chimney;  HolT 
T.  Shockley,  64  L.  R.  A.  538,  denying  owner's  lialHlity  for  injurie*  to  timvder 
due  to  independoit  contractor's  leaving  obstmctitms  in  street;  Smith  v.  Milwaa- 
kee  Builders'  A  T.  Exchange,  30  L.  R  A.  504,  which  denies  liability  of  unpleiyer 
retaining  right  of  inspection  for  negligence  of  independent  cootractor;  Tfftfhnai 
T.  Newman.  24  L.  R.  A.  102,  whidi  holds  owner  of  j^anises  eootracting  lor  cx- 
cavatifMis  not  liable  for  entiy  by  coatmctor  on  adjoining  {Hrcmisn;  Bonaparte 
T.  Wiseman.  44  L.  R.  A.  482,  which  requires  one  employing  independent  oon- 
traetor  to  enavate  near  neighbor^  house  to  notify  adghbor  or  see  that  ex- 
tractor exercises  due  care;  Berg  v.  Psranne,  4i  Ii.  A.  A.  391.  whiA  denial  lia- 
bility  for  independent  contractor's  negligence  in  blasting. 

Cited  in  notes  <76  Am.  St.  Rep.  406  :  40  LJLA.  345}  on  liability  for  ma^gmet 
and  torts  of  independent  contractors;  (66  L.BJi.  503)  as  to  who  are  indcpendeat 
eontractors ;  <  65  UR«&.  843 )  on  liability  for  lajuries  caused  by  perfenaaace  of 
work  by  independent  contractar  which  ia  dangeroaa  nnleaa  oertain  preeantiani 
ate  obaerved;  (18  LJLA.(N.S.)  £65)  on  liahiUty  lor  torts  of  independent  loggi^ 
contractor. 

Kstingui»bed  in  Strong  v.  Pickering  Hardware  Co.  9  Ohio  C.  C  i3&,  holding 
instruction  that  plaintiff  must  show  contrmetor's  negligcnee  in  erecting  abstrae- 
tion,  and  absence  of  contributory  negligence,  nror. 
—  Of  laa«la>4. 

Cited  in  Wertheimer  v.  Saunders.  95  Wis.  66^  37  L.  R.  A.  148,  footeete  il 
146,  70  S.  W.  8:^4.  holding  landlord  liable  for  rarflfMnMi  of  imierindiwl  eon- 
tractor  ia  replacing  roof:  Kahm  v.  Register  Kew^^er  Co.  UO  Ky.  4I].  87  S. 
W.  296,  9  Ann.  Cas.  S09.  holding  a  landlord  cannot  xelierc  hiraelf  from  fiohilitr 
in  interfering  with  tenant's  ri^rht  to  quiet  enioynMBt  by  employing  an  iada- 
pend«-nt  contractor. 

Cited  in  footnotes  to  P^rli-.*  M:-,  »     * .  R.iffl«v,  S3  L.  R.  A.  285,  whid  haMa 
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landlord  liable  for  independent  contractor's  Diligence  in  putting  in  antomaijie 
fire  extinguisher;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L.  K. 
A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury  from  freex- 
ing  of  automatic  fire  extinguisher  in  portion  retained  by  former  though  build- 
ing heated  hy  independent  emtractor;  Collins  t.  ]>wii,  19.  R.  A.  822,  which 
liolds  excavation  by  adjoining  owner  breach  of  landlord's  eorenant  for  quiet  en- 
joyment. 

—  Of  railway  companr' 

Cited  in  Thompson  v.  Lowell,  L.  &  H-  Street  R.  Co.  170  Mass.  582,  40  L.  R.  A. 
347,  footnote  p.  345,  64  Am.  St.  Kep.  323,  49  N.  E.  913,  holding  street  railway 
rampany  liable  for  injury  to  spectator  at  exhibition  of  shooting  given  by  in- 
dependent contractor  on  company's  grounds;  Reilly  v.  Chicago  &  K.  W.  K.  Go. 
122  Iowa,  528,  98  N.  W.  404,  denying  company's  liability  for  injury  to  servant 
of  independent  contractor  due  to  trabi's  throwing  stone  from  trai^  against 
former;  Brady  v.  Jay,  111  La.  1073,  36  So.  132,  holding  owner  of  a  logging  road 
liable  for  di'Htnirtion  of  property  by  Are,  where  locomotives  were  not  equipped 
with  spark  arivstera,  though  trains  were  operated  by  an  independent  contractor. 

Cited  in  footnotes  to  Leavitt  v.  Bangor  ft  A.  B.  Co.  36  L.  R.  A.  382,  which 
denies  liability  of  railroad  company  for  contractor's  negligence  in  eomnumicating 
fire  from  cooking  car  while  cutting  wood  for  railroad  company;  Larson  v.  Hetro- 
pt^itan  Street  R.  Co.  10  L.  R.  A.  330,  which  holds  me  employing  contractor  tp 
excavate  under  supervision  of  employer's  engineer  liable  for  fall  of  adjoining 
building;  Erie  R.  Co.  v.  Salisbury.  59  L.  R.  A.  S78,  which  holds  company  liable 
to  one  injured  at  crossing  by  n^ligent  operation  of  posh  ear  by  «n«  to  whom 
loaned  by  foreman  of  gang  of  men  in  company's  employ ;  Carrico  v.  West  Virginia 
C.  &  P.  Ry.  24  L.R.A.  60,  which  holds  carrier  liable  for  injury  by  obstruction 
resulting  from  independent  contractor's  work;  Sandford  v.  Pawtncket  Street  Ry. 
33  L.R.A.  664,  which  denies  liabili^  of  street  railway  company  for  negligenee 
of  contractor  building  road;  Baltimore  &  O.  &  C.  Ry.  v.  Paul,  28  L.  R.  A.  216, 
which  holds  railroad  company  not  liable  for  injury  to  brakemui  of  other  company 
due  to  fellow  servant's  negligence;  Norfolk  &  W.  Ry.  v.  Stevens,  46  L.  R,  A.  367, 
which  denies  railroad  company's  liability  for  death  of  brakeman  by  fall  of  bridge 
constructed  by  independent  contractor. 

Disapproved  in  Vickers  v.  Kanawha  &  \V.  Va.  R.  Co.  64  W.  Va.  481,  20  L.R.A. 
4N.S.)  793,  131  Am.  St.  Rep.  929,  63  S.  E.  367  (as  referred  to  in  Norfolk  & 
Weston  R.  Co.  v.  Stevens,  46  LJR.A.  367 ) ,  holding  the  positive  duties  of  a  rail- 
road company  to  its  employeea  caonot  be  discharged  by  delegation  of  duties  to 
others,  however  competent. 
Ita«Kcraiui  aa;ci>«l«** 

Cited  in  footnote  to  Koelsch  r.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  eompcuty  insuring  reasonable  promptness  in  detecting 
teaks. 

I.l»bUltr  <or  iBjwrlM  la  klutlar. 

Cited  In  Hunter  v.  Southern  R.  Co.  152  N.  O.  688,  29  L.R.A.(N.S.)  855,  136 
Am.  St.  Rep.  854,  68  S.  E.  237,  holding  that  railroad  is  not  relieved  from  Habil- 
ity  for  injury  fr<mi  blasting  done  by  independent  contractor  where  such  work 
was  inherently  dangerous. 

Cited  in  footnotes  to  Wadsworth  v.  Marshall,  32  L.  R.  A.  588,  which  sustain* 
liability  for  failure  to  give  notice  of  blast  for  injuries  resulting  from  frightening 
horse  whieh  has  passed  place  of  blast;  Emry  v.  Roanoke  Nav.  ft  Water  Power  Co. 
17  L.  R.  A.  699,  whieh  holds  one  blasting  on  own  land  not  liable  for  accidental 
destruction  of  nnremoved  buildings  of  former  tenant;  Smith  r.  Day,  49  L.  &  A. 
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106,  whieh  holdB  assumption  of  risk  from  blasting  near  by,  assumed  by  one  going 
to  sleep  on  boat  at  wharf;  Booth  t.  Borne.  W.  &  O.  Terminal  Ry.  24  T.,R.A. 
lOB,  which  holAB  no  liability  created  by  blasting,  for  injury  hj  mere  ooncussioo 
to  aDother*a  building. 

Cited  In  notes  (17  L.  R.  A.  729)  on  duty  of  those  engaged  in  blasting  as  to 
safety  of  otbera;  (17  !<.  R.  A.  220)  on  injurieB  to  land  and  buildings  fran 
blasting. 

U*blllt7  of  skvttlac  ovraer  for  Ininry  by  4cfe«ta  In  hlsbway. 

Cited  in  Monypeny  t.  Metz,  32  Ohio  L.  J.  316,  holding  owner  liable  for  failure 
of  contractor  to  guard  cellar  area;  Fisher  v.  Tiyon,  IS  Ohio  C.  C.  S56,  8  Ohio 
C.  D.  565,  holding  that  charge,  in  action  for  injury  frmn  falling  in  unguarded 
trench  within  curbstone  made  by  independent  contractor,  that  owner  is  liable 
if  he  had  reason  to  anticipate  injury  from  performance  of  work,  is  not  error. 

Cited  in  footnote  to  Lincoln  v.  First  Nat  Bank,  60  L.  B.  A.  D23,  which  hold* 
purchaser  at  sheriff's  sale  not  liable  to  city  for  amount  of  judgment  against  it, 
for  injury,  three  weeks  after  sherifTs  deed  issued,  from  negligently  oonstructed 
coal  hole. 

Cited  in  note  (11  L.R.A.(NjB.)  994)  on  liability  for  failure  to  guard  opening 
in  sidewalk  for  commercial  purposes,  while  in  use  by  third  person. 

DiBtinguished  in  Sammins  v.  Wilhelm,  6  Ohio  C.  C.  S68,  3  Ohio  C.  D.  5SS, 
holding  abutting  owner  not  liable  for  injury  to  person  falling  through  sidewalk 
out  of  repair. 

14  li.  R.  A.  836,  R€  STEWART,  131  N.  Y.  274,  43  N.  T.  S.  R.  171,  30  N.  E.  184. 
Bvtatea  mbject  to  eollateral>lnherlteii<se  tax. 

Cited  in  Re  Swift,  137  N.  T.  83,  18  L.  R.  A.  711.  footnote  p.  709,  32  N.  E.  1096, 
holding  personal  property  of  resident  decedent  out  of  this  state  subject  to  tax;  Re 
Embury,  19  App.  Div.  216,  79  K.  Y.  S.  R.  881,  45  N.  Y.  Supp.  ,881,  Rerersiag  20 
Misc.  78,  45  X.  Y.  Supp.  821,  holding  property  of  nonresident  in  this  state  at  time 
of  decease,  subsequently  removed,  not  subject  to  Inheritance  tax;  Re  Walworth, 
66  App.  Div.  175,  72  N.  Y.  Supp.  984  (dissenting  opinion),  majority  holding  for 
purpose  of  tax,  property  considered  as  passing  from  person  exercising  power  of 
appointment;  Emmons  v.  Shaw,  171  Mass.  413,  50  K.  E.  1033,  holding  donor  of 
power  of  appointment  decedent  wh<we  estate  subject  to  tax;  Hoffman's  Estate,  5 
Misc.  441,  26  N.  Y.  Supp.  888,  holding  collateral-tax  law  should  be  strictly  ohi- 
strued  in  favor  of  legatee;  Fidelity  Trust  Co.  t.  McClain,  113  Fed.  156,  holding 
legacies  passing  under  father's  will,  not  subject  to  revenue  tax  enacted  duriog 
mother's  intervening  estate;  Re  Eldridge,  29  Misc.  738,  62  N.  Y.  Supp.  1026,  hold- 
ing interests  not  determinable  not  subject  to  transfer  tax;  HoCTman's  Estate,  5 
Mfse.  44>3,  26  N.  Y.  Supp.  888,  holding  expectant  estates  taxable  upon  deatli  of  tes- 
tator; Re  Sloane,  1S4  N.  Y.  114.  47  N.  E.  978.  holding  transfer  tax  measured  by 
value  of  property  at  death  of  testator;  Re  Wolfe,  89  App.  Div.  351,  85  N.  Y. 
Supp.  949,  holding  tax  upon  rejected  legacy  assessed  at  same  rate  as  though  orig- 
inally given  residnaiy  legatee;  People  t.  McCormidc,  208  111.  445,  64  L.  R.  A.  779. 
footnote  p.  775,  70  N.  E.  350,  holding  that  tax  cannot  be  imposed  at  testator's 
deatb  npcn  corpus  of  estate  when  property  devised  la  trust  for  tweuty  years. 

Cited  in  footnotes  to  Howe  v.  Howe,  55  L,  B.  A.  626,  which  authorizes  transfer 
on  contingent  interests  not  vesting  within  ftxed  time  for  paying  tax;  Re  Pell.  57 
Xi.  R.  A.  640,  which  holds  void,  tax  on  all  remainders  vesting  prior  to  certain  dat? 
bnt  not  cominp  into  posspssion  till  after  passage  of  act;  Re  Dows,  52  L.  R.  A. 
433,  which  holds  real  property  subject  to  power  of  appointment,  converted  into 
personalty,  subject  to  transfer  tax  on  personalty;  People  v.  UeConniek,  64 
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L.R^.  775,  whieh  holds  tfaftt  a  present  succession  tax  cannot  be  assessed  upon 
a  remainder  when  it  cannot  be  determined  who  will  ultimately  be  entitled 
thereto. 

Cited  in  notes  (41  Am.  St.  Rep.  BS4,  S85)  on  property  subject  to  eollateral 
inheriUnee  tax;  (1S7  Am.  St.  Rep.  1072;  33  L.R.A.(N.S.)  249)  on  Inheritanoe 
or  luccMsion  tax  on  proper^  eorered  1^'  power  of  appoiatment.' 

Dbtinguished  in  Re  Curtis,  142  N.  T.  228,  36  N.  E.  887,  affirmii^  73  Hun,  189, 
26  N.  Y.  Supp.  909,  holding  mnalnders  not  snbjecA  to  oollaCsnil  tax  before  ter- 
mination of  life  estates. 

—  Effect  of  atatntea  on  cstntca  created  prior  to  enactmcBt. 

Cited  in  Re  Yaaderbilt,  SO  App.  DiT.  2fil,  03  N.  Y.  Supp.  1079,  holding  property 
aubjeet  to  tax,  which  passed  under  power  of  appoinbnent  created  tiy  will  taking 
effect  before  passage  of  transfer-tax  act;  Re  Langdon,  163  N.  Y.  9,  40  N.  E.  1034; 
Re  Brotdcs.  60  N.  Y.  &  R.  266,  32  N.  Y.  Supp.  170;  Re  Harbeek,  161  N.  Y.  218.  S5 
N.  E.  860,  reversing  43  App.  Div.  191,  69  N.  Y.  Supp.  362,— holding  bequests,  tak- 
ing effect  before  passage  of  transfer-tax  act,  not  subject  to  inheritance  tax;  Re 
Hitchins,  43  Misc.  493,  89  N.  Y.  Supp.  472,  holding  interest  vesting  prior  to  enact- 
ment of  act  not  taxable;  Fanner's  Iioan  A  T.  Co.  Bhaw,  127  App.  Div.  662,  66 
Misc.  207,  107  N.  Y,  Supp.  337,  holding  that  person  exercising  power  acta  by 
virtue  of  the  will  unaffected  by  statute  restricUng  his  personal  right  of  disposi- 
tion of  property;  Hoyt  t.  Hancock,  OS  K.  J.  Eq.  600,  66  AtL  1004,  boMing  where 
fund  is  created  by  will  with  income  payable  to  a  person  named  with  a  power  of 
appointment  by  will,  the  interest  of  one  taking  by  such  appointment  is  taxable. 

Cited  in  footnote  to  Re  Delano,  64  L.  R.  A.  279,  holding  power  to  tax  exercise  of 
power  of  appointment  not  destroyed  because  power  created  prior  to  act. 

Distinguished  in  Re  Buckingham,  106  App.  Div.  18,  94  N.  Y.  Supp.  130,  hold- 
ing a  transfer  by  power  of  appointment  is  a  taxable  trantfer  in  lane  manner  as 
though  transfer  came  directly  from  the  donee  by  will. 
ConatnetloB  of  laherltanee  tax  l«wa. 

Cited  in  State  ex  rel.  Gage  v.  Probate  Ct.  112  Minn.  286,  128  N.  W.  18,  hold- 
ing that  inheritance  tax  becoming  due  when  beneficiary  takes  possession  must 
be  computed  upon  value  at  time  of  decedent's  death;  State  ex  rel.  Foot  v.  Bazille, 
97  Minn.  14,  6  L.R.A.(N.S.)  737,  106  N.  W.  93,  7  A.  4  E.'Ann.  Cas.  1066,  hold- 
ing a  statute  imposing  a  tax  upon  a  class  of  citizens,  must  be  given  a  fair  and 
reasonable  construction;  Beers  v.  Glynn,  211  U.  S.  488,  63  L,  ed.  203,  29  Sup. 
Ct.  Rep.  186,  holding  a  tax  is  not  l^lly  imposed  by  declaring  property  taxable 
but  failing  to  provide  for  its  assessment. 

Cited  in  note  (127  Am.  St.  Rep.  1062,  1055)  on  construction  of  tntwritanoe  tax 
laws. 

SaFFOvate'B  Inrtadletlon  as  to  valldltj'  of  devlscO. 

ated  in  Re  Ullmann,  137  N.  Y.  408,  33  N.  E.  480,  holding  sum^te  has  juris- 
diction to  determine  validity  of  disposition  of  residuary  estate. 

14  L.  R.  A.  841,  MEEKER  ¥.  NORTHERN  P.  R.  CO.  21  Or.  613.  28  Am.  St.  Rep. 

758.  28  Fac.  639. 
Proximate  eanse. 

Followed  in  Chicago,  B.  A  Q.  R.  Co.  v.  Cox,  51  >.>b.  483,  71  N.  W.  37,  affirming 
company's  liability  for  injuries  to  live  stock  altliou^Ii  no  actuiil  collision. 

Cited  in  Mike-*en  v.  Wabash  R.  (  o.  134  Iowa ,  739,  112  N.  W.  201.  holding 
where  legislature  has  made  it  the  duty  of  railroads  to  fence  their  right  of  way, 
the  matter  of  negli^nee  of  ito  employees  In  its  operation  is  hnmaterial;  Meier  v. 
Northern  P.  R.  Co.  61  Or.  74,  93  Pac  691,  holding  «  prima  facie  oaae  made  out 
L.R.A.  Au.  Vol.  n.— 81. 
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in  showing  injucy  to  a  horse  was  caused  either  by  striking  and  throwing  it 
upon  the  fence,  or  in  frighteoing  it  so  it  jumped  upon  tbe  fence  in  its  efforts  to 
get  away. 

Cited  in  footnote  to  Western  R.  Co.  t.  Mutch,  21  L.  R.  A.  316,  which  holds  ez- 
cesBive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train. 

Cited  in  notes  (9  L.R^.(N.S.)  361)  on  duty  to  fence  right  of  way;  (37 
L.R.A.(N.S.)  1184)  OD  railroads:  liability  for  injury  to  stock  other  tiian  by 
trains,  because  of  breach  of  statutory  duty  to  fence. 

14  L.  R.  A.  346,  STATE  T.  BURGDOERFER,  107  Mo.  1,  17  S.  W.  64A 
State's  vlKkt  to  apvenl. 

Cited  in  State  v.  Carr,  142  Mo.  611,  44  S.  W.  776,  holding  state  not  entitled  to 
appeal  from  order  quashing  information  for  insufficiency. 

Cited  in  note  ( 10  L.  R.  A.  347 )  on  right  of  state  to  appeal  in  criminal  eases. 
SwSeleBcr       title  to  aet. 

Cited  in  State  etr  reL  Wolfe  v.  Bronson.  115  Ho.  276,  21  S.  W.  1125,  sustaining 
act  entitled  "act  to  establish  uniform  oonrse  of  books  osed  in  public  schools,  and 
to  reduce  price  thereof;"  State  ex  nL  Kesblear  v.  Slorer,  134  &!o.  IS,  31  S.  W. 
1054,  sustaining  (nnstitutionatity  of  act  entitled  "act  establishing  office  of  coun- 
ty  marshal,  defining  duties  and  powers;"  State  v.  Kingaley,  108  Mo.  139,  IS  S. 
W.  994,  holding  "act  to  protect  hotel  and  innkeepers"  not  void  for  lack  of  refer- 
ence to  liabi])^  of  one  obtaining  board  i>y  false  representations;  State  v.  Great 
Western  Coffee  ft  Tea  Co.  171  Mo.  643,  94  Am.  St.  Rep.  802,  71  S.  W.  1011,  holding 
body  of  act  forbidding  sale  of  baiung  powder  oontaining  alom  not  OMiprdieaded 
within  title  "to  prevent  use  of  chemieals  in  manufacture  of  foods;"  Williams  r. 
Atchison,  T.  A  S.  F.  R.  Co.  233  Mo.  677,  136  S.  W.  304.  to  the  point  that  titie 
of  act  must  express  subject  of  act  in  such  terms  that  members  of  legislature 
and  people  may  not  be  left  in  doubt  as  to  matter  treated  of;  State  v.  Ames, 
47  Wash.  331,  92  Pac  137,  holding  the  title  "to  establish  pilot  regulations"  ii 
broad  enough  to  include  a  penalty  for  violation  of  the  statute  set  forth  in  the 
act;  State  ex  rel.  Equitable  Life  Assur.  Soc.  t.  Vandiver,  222  Mo.  251,  121  S.  W. 
45  (dissenting  opinion),  on  sufficient  of  the  title  to  support  act. 

Cited  in  note  (64  Am.  St.  Rep.  97)  on  sufficiency  of  title  of  statute. 
8«M«lcac7  of  iMtormatlOB. 

Citod  in  State  t.  Townsend,  50  Mo.  App.  694,  sustaining  coaviction  tax  infor- 
mation charging  one  with  unlawfully  recording  and  keeping  devices  for  betting  on 
races. 

SvMlal  learlaiatlMi. 

Cited  in  SUte  ▼.  Loomia  (Mo.)  21  L.  R.  A.  706,  SO  8.  W.  332.  npliolding  ask 
prohibiting  mining  and  maaufaeturing  corporations  from  issuing  in  payant  of 
wages,  non-negotiable  order,  payable  otherwise  than  in  lawful  money. 

Cited  in  note  (78  Am.  St.  250)  ob  power  ol  ksialatim  to  declare  horse- 
racing  criminal. 

DisUngnished  in  SUte  v.  Walsh,  ISO  Mo.  407,  36  L.  K.  A.  233,  S7  8.  W.  IIU, 
holding  void,  act  prohibiting  book  making  exeept  within  limits  of  raee  eomae. 
Dstr  •(  atate  t*  iRdlTldwl. 

Cited  in  SUte  t.  Thornton,  108  Mo.  649,  18  S.  W.  841,  holding  duly  of  stats 
to  pot's  laws  protecting  one  against  t^js  own  weakness. 
pnrpoM*  for  whlek  foada  wtmr  b«  oaed. 

Cited  in  Deal  v.  Mississippi  County.  107  Mo.  468,  14  L.  R.  A.  623,  18  S.  W.  14^ 
declaring  oneonstitation^  act  providing  bounty  for  planting  forest  twsfc 
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CoBatrncllon  of  atatates. 

Cited  in  State  v.  Squibb,  170  Ind.  492,  84  N.  B.  9S9.  holding  the  court  cannot 
Tcad  into  a  statat*  a  wwd  whlcli  the  court  may  think  the  legialatun  ought  to 
have  supplied. 

14  L.  B.  A.  858,  KIMBEBLAIN  v.  STATE,  ISO  Ind.  IflO,  80  Am.  St.  Bep.  £08,  SB 
.  N.  E.  773. 

Agreement  tiiat  decision  ehould  control  in  otlur  eauM  held  not  enforoeabla  In 
Kfmberlin  v.  Tow,  133  Ind.  698,  33  K.  E.  770. 
TMcmaer  tm  ofllce. 

Cited  in  Koemer  v.  State,  148  Ind.  167,  47  N.  E.  323,  holding  office  of  trustee 
not  vacated  bj  failure  to  file  bond  as  president  of  school  board;  State  ex  reJ, 
Cook  V.  Meares.  116  N.  O.  592.  21  8.  K.  973,  declaring  void,  election  on  March  9th 
to  office  of  judge,  created  by  act  not  ratified  till  March  12th ;  State  ev  rel.  Rich- 
ardson T.  Henderson,  4  Wyo.  S60,  22  L.  R.  A.  7M,  36  Pac  617,  holding  appoint- 
ment to  fill  vacancy  of  state  examiner  until  next  meeting  of  legislature  not  ter- 
minated by  meeting  of  legislatnre  without  taking  action  on  governor's  nomina- 
tion; Chadduck  v.  Burke,  103  Va.  699,  49*8.  E.  976,  holding  wherever  the  law 
provides  for  an  incumbent  holding  over  until  bis  Bucceasor  has  been  appointed 
and  qualified,  there  is  no  vacancy  in  the  office  at  the  expiration  of  the  fixed 
term;  State  v.  Fabrick,  16  N.  D.  98,  112  N.  W.  74,  holding  the  holding  over 
pending  the  election  and  qnalifleation  of  a  sneeessor  ia  as  much  a  part  of  term 
of  office  to  whiclk  superintendent  is  elected  as  the  two  years  stated  term;  Bal- 
lantyne  v.  Bower,  17  Wyo.  365,  99  Fae.  869,  17  A.  ft  E.  Ann.  Cas.  82,  holding  a 
vacancy  is  not  created,  where  person  elected  dies  before  being  qualified,  but  the 
incumbent  will  be  entitled  to  hold  over;  State  ex  rel.  Doolittle  v.  Hays,  91  Miss. 
766,  45  So.  728,  holding  same  where  person  voted  for  was  not  qualified  to  hold 
the  office;  SUte  ex  rel.  Hoyt  v.  Metcalfe,  80  Ohio  St.  265,  88  N.  E.  738,  holding 
the  resignation  of  a  judge  embraced  tbe  authority  to  hold  over  until  a  successor 
should  be  elected  and  qualified;  Featherngill  v.  State,  33  Ind.  App.  686,  72  N.  E. 
181,  holding  a  tmant  officer,  duly  appointed,  entitled  to  the  office  until  his  sne- 
oeeeor  was  appointed  and  qualified ;  State  ex  rel.  (^noweth  t.  Action,  81  Hont. 
41,  77  Fac.  299,  holding  the  incumbent  holds  over  in  ease  of  a  tie  vote  until  such 
time  as  the  office  is  r^pilarly  filled. 

Criticized  in  Madd<a  v.  York,  21  Tex.  Civ.  App.  624,  64  S.  W.  24,  holding  death 
of  siwriff  elect  after  expiration  of  predecessor's  term  creates  vacancy  which  com- 
missioner's court  mi^  fill  by  appointment. 

RiKht  of  mM  ofl«s«r  !■  the  ofBee. 

Cited  In  Parsons  v.  United  States,  30  Ct  CI.  244.  holding  a  district  attorney 
commissioned  for  a  term  of  four  years  has  no  vested  right  in  the  office  bnt 
holds  subject  to  the  right  of  removal. 
Meaalmv  «t  word  «*eleeted." 

Cited  ill  Sta,t«  v.  Gormley,  63  Wash.  551,  102  Fac.  435,  holding  the  word 
"elected"  means  elected  by  the  same  electoral  body  which  elected  the  incumbent 
whose  terms  of  office  is  described  in  statute. 
BSc«t        bond  of  oBom*  feoldlns  over. 

Cited  in  Baker  City  v.  Murphy,  30  Or.  416,  85  L.  R.  A.  95,  42  Fae.  133,  holding 
sureties  responsible  for  defalcation  of  city  treasurer  while  holding  over;  Grand 
Haven  v.  United  States  l-ldelity  ft  Guaranty  Co.  128  Mich.  108,  92  Am.  St.  Rep. 
446,  87  N.  W.  104,  denying  liability  of  sureties  for  shortage  of  city  treasurer  prior 
to  approval  of  bond. 
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Cited  in  SUte  ex  rel.  Harrison  r.  Menangh,  151  Ind.  273,  4S  L.  «.  A.  413,  91 
K.  B.  117,  nutaining  statute  eztendiBg  tinni  tnisto^i  tmm  of  vOte  by  AaBga 

time  of  dection. 

Distinguished  in  State  ex  xeL  Cummings  t.  Trewhitt.  113  Tenn.  568,  82  S.  W. 
480,  hDldiag  ]q[islatttre  esnnot  eztttid  tens  of  otBec  of  a  mamtv  <rfBew  whcra  a 
constitnttonsl  resbiction  provides  "that  no  county  office  created  the  logisl*- 
tttiB        be  filled  oaenriae  than  1^  the  pooplfti*' 

U  L.  B.  A.  860,  KRELL  t.  OODMAN,  154  Mass.  454, 16  Am.  St.  Bspi.  SAO,  28  M. 
E.  678. 

AKTCCMcmt  to  sclvc  pypoty  after  death. 

Cited  IB  Earle  t.  Ai^eU,  157  Uass.  286,  32  N.  B.  164,  t»«t«fa«i«g  poml  acraa- 
ment  to  paj  moBcx  oODditioned  npOD  attendance  at  promisor's  fooetal;  Brom- 
Itj  T.  Kitchell.  186  Mass.  fill,  80  K.  E.  88,  sastaining  Taliditj  of  dasd  ezeented 
just  before  death,  of  penooalty  ia  tnist  to  m^j  iaeuns  aeesidiBg  to  oral  is- 
stnictions;  Sheppey  t.  Stevens,  185  Fed.  153,  to  the  point  that  eeatracti  which 
give  to  one  party  aa  intereet  in  death  irf  other  par^,  as  where  heaeitt  ia  to 
accrue  to  one  upon  death  of  other  are  not  Toid  as  sgainst  public  poli^ ;  Oswald 
V.  Kehle.  233  111.  443,  84  N.  £.  619,  botding  eqnitj  will  otforoe  cmtzact  to  dis- 
pose of  proper^  by  will  in  a  particular  way,  when  a  sofficimt  oonsideratioa  sap- 
ports  it;  Jordan  v.  Abaey,  97  Tex.  303,  78  8.  W.  4S8»  ea  spesifle  caforccMit  af 
a  verbal  eentraet  to  adopt. 

Cited  in  footnotes  to  HiUer  t.  Western  Oolkge^  ffi  L  K.  A.  787,  wUcfe  hoUa 
note  given  to  college  not  invalidated  by  provisioa  for  payaaeat  before  date  ftxed 
therein  in  case  of  dcmor's  death;  Svaaburg  v.  Fooscca,  43  K  B.  A.  427,  whid 
holds  oral  agreement  to  leave  entire  property  at  death  to  asembers  of  procaisor's 
family  talc«i  oat  of  statnte  of  frauds  by  services  roHtered  aad  sale  of  laad  at 
sacrifice  by  them  for  his  benefit;  Brysoa  v.  McShaae,  40  L.  B.  A.  527,  whiA  boUa 
specifically  enforceable,  execnted  oral  oontraet  to  give  atire  piopei  It  for  stqjpeit 
daring  life  and  burial  after  death ;  Owesis  t.  McNally,  38  L.  B.  A.  360,  which  hoMa 
oral  contract  by  uncle  to  give  nieee  property  at  death  after  perfonnaaee  of  ess- 
sideration  by  her  mforoeable  after  Us  daatfa;  Swash  v.  ^arpstein.  32  L.  R.  A.  796, 
which  holds  parol  agreement  to  convey  land  by  will,,  void;  Wri|^t  v.  Wright* 
23  U  R.  A.  196,  which  holds  eentrset  to  leave  property  to  adopted  child,  taken  oat 
of  statute  of  frauds  by  diild'a  complete  performance;  Jaffee  v.  Jacobeon.  14  L.  S. 
A.  35'J,  wliich  holds  unenforceable  agreement  to  will  proper^  aiade  by  ooe  dyiag 
tiefore  consideration  completed ;  Kofka  r.  Rosicky,  2^  L.  R.  A.  207,  which  hoMs 
oral  contract  to  make  adopted  child  heir  valid  by  cootinuing  pamtal  relation 
until  parent's  death ;  King  v.  King.  52  L.  R.  A.  157,  which  authorizes  recovei^  oa 
fully  executed  promive  to  care  for  person  for  life  though  accompanied  by  void 
promise  not  to  many ;  Clancy  v.  Fluskr.  52  L.  R.  A.  277,  whidi  authorizes  «pecifie 
l>^rfonii»nce  of  executed  oral  eimtniet  to  convey  land  to  son  for  takfrp  rare  of 
fatlier  for  life,  though  father  left  son  t>^(»re  his  death;  Nowaek  v.  Ber^r,  31  l- 
K.  A.  810.  whidi  holds  enforceable  aftn-  perfarmaiwe  of  eoneideratiOB,  oral  coa- 
tract  to  adopt  child  as  heir;  Emery  v.  Burhaak.  38  L.  B.  A.  57,  which  holds  owb- 
forceable  in  Ma$s.tc!iu$ftte  oral  contract  t*  ssaka  vfll  saUd  ia  state  whert  made; 
Si:mner  v.  Crane.  15  L.  R.  A.  447.  which  anchortaeB  probate  of  will  attempCi^  ta 
di<p<^  of  proportT  in  Tiolation  of  ralid  eoatrad. 

Cited  in  aot«  fSi  Am.  SL  R<-^  !2Si  on  UahilitSea  of  eetatm  of  dsccdeato  am 


AnnoutioB  in  14  L.  R  A.  $m,  illMllii  to  particularly  ia  Whitsa  v.  inMoK. 


contract*. 


128a 


L.  R.  A.  GASES  AS  AUTHORITIES. 


£14  L.R.A.  MO 


T6  III.  App.  570,  holding  contract  based  apon  good  eonridcntion,  rel»tiag  to 
diBpoBition  of  property  by  will,  valid. 
Consldcnttlon  Meccwry  to  rapport  eoatrMt. 

Cited  in  Hudson  t.  UilM,  18S  Maaa.  586,  102  Am.  St  Bap.  370^  71  N.  E.  U, 
on  oonaidenttoB  neeaaaajy  to  rapport  bond  vadar  aeaL 
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